r 


I 


J 


A. 


I 


Title:   FEDERAL  REGISTER. 


Volume:  60 


Issues:  56-69 

PAGES:  15,229  -  18,538  / 


Date: 


MARCH  23  -  APRIL  11,  1995 


UMI  Number:  2575.00  V^ 

Note:  REEL  NO:  5  OF  10     ' 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL  MATERIAL  MAY  AFFECT 

THE  QUALITY  OF  THE  MICROFORM  EDITION.   THIS  REPRODUCTION 

IS  MADE  FROM  THE  BEST  HARDCOPY  AVAILABLE. 

Includes : 

JANUARY  LSA  (LIST  OF  CFR  SECTIONS  AFFECTED) 

FEBRUARY  LSA  (LIST  OF  CFR  SECTIONS  AFFECTED) 


UMI 


300  North  Zeeb  Road 
Ann  Arbor,  MI  48103 


3-23-95 

Vol.  60     No.  56 


UMI 


THE    PAPER    AND    INK   USED    IN    THE    ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE   MICROFORM    EDITION. 


OT              «  a 

:      s  s 

•I                   H  5 

^  ^  ■ 

■  !■  a 

■  ^  *" 


Thursday 
March  23,  1995 


\ 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


:#::*:*5)C3»c».***:4c**:«****3-DIGIT  491  ^^^'^'^'^  ^'"'^^^ '^^^^^'^P^'^ 


Of  FICIAL  BUSINESS 
Penalty  for  private  use,  S300 


fl^T^c-c^y^^S^^^SU    DEC      95 

^^l    SERIALS    ACQUISITIONS 

3O0    N    2EEB    RO 

PO    BOX    1346 

ANN   ARBOR  MI       48106 


Postage  and  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326* 


UMI 


VOL 

* 
• 

ISC^^H 

ISS 

56 

MR 

3-23-95 

Vol.  60        No.  56 

Pages  15229-15456 


Thursday 
March  23,  1995 


1995 


\^     J  s      1 

^^_ S 

i  1 

sr      s      -^ 

-  L  I  J 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  and 
Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 


UMI 


II 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995 


III 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
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interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticatrs  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Reaister  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  botn  text  and  graphics  from  volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  tor  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
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case);  no  password  is  required.  FoUow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

herp0eidsO5.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
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WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
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WHERE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street  NW.. 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 
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DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas.  TX  75242 

1-800-366-2998 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  94-ASW-21] 

Change  in  Using  Agency  for  Restricted 
Areas  R-6107C,  D,  E,  F,  G,  H;  R-5109A, 
B;andR-5111A,  B,  C;NIM 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Areas  R-5107C,  D. 
E,  F.  G.  H;  R-5109A,  B;  White  Sands 
Missile  Range,  MM,  and  R-5111A.  B.  C; 
Elephant  Butte,  NM,  from  "Deputy  for 
Air  Force,  White  Sands  Missile  Range, 
NM  88002"  to  "Commanding  General, 
White  Sands  Missile  Range,  NM."  This 
is  an  administrative  change  initiated  by 
the  U.S.  Air  Force  to  reflect  its 
reorganization  of  responsibilities  at 
White  Sands  Missile  Range.  There  are 
no  changes  to  the  boundaries, 
designated  altitudes,  times  of 
designation,  or  activities  conducted 
within  the  affected  restricted  areas. 
EFFECTiVE  DATE:  0901  UTC.  May  25. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Fete 
Magarelli,  Military  Operations  Program 
Office  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-7130. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  using  agency  for  Restricted  Areas  R- 
5107C.  D.  E.  F,  G.  H;  R-5109A.  B;  White 
Sands  Missile  Range,  NM,  and  R- 
51 11  A,  B,  C;  Elephant  Butte,  NM.  from 
"Deputy  for  Air  Force.  White  Sands 


Missile  Range.  NM  88002"  to 
"Commanding  General,  White  Sands 
Missile  Range,  NM."  This  is  an 
administrative  change  initiated  by  the 
U.S.  Air  Force  to  reflect  its 
reorganization  of  responsibilities  at 
White  Sands  Missile  Range.  There  are 
no  changes  to  the  boundaries, 
designated  altitudes,  times  of 
designation,  or  activities  conducted 
within  the  affected  restricted  areas. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Section  73.51  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9. 1994. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  changes  the  using  agency 
of  the  restricted  areas.  There  are  no 
changes  to  the  boundaries,  designated 
ahitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  areas.  Accordingly,  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050. ID,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Envirormiental  Policy  Act. 

List  of  Subfects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510,  1522;  E.O.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(a); 
14  CFR  11.69. 

§73.51    [Amended] 

2.  Section  73.51  is  amended  as 
follows: 

R-5107C,  D,  E,  F,  G  and  H:  White  Sands 
Missile  Range,  NM  (Amended) 

By  removing  "Using  agency.  Deputy  for  Air 
Force,  White  Sands  Missile  Range,  NM 
88002."  and  substituting  the  following: 
"Using  agency.  Commanding  General,  White 
Sands  Missile  Range.  NM." 

R-5109A  and  B;  White  Sands  Missile  Range. 
NM  [Amended] 

By  removing  "Using  agency.  Deputy  for  Air 
Force,  White  Sands  Missile  Range,  NM 
88002."  and  substituting  the  following: 
"Using  agency.  Commanding  General.  White 
Sands  Missile  Range,  NM.  ' 

R-5111A.  B  and  C;  Elephant  Butte,  NM 
[Amended] 

By  removing  "Using  agency.  Deputy  for  Air 
Force,  White  Sands  Missile  I?ange.  NM 
88002."  and  substituting  the  following: 
"Using  agency.  Commanding  General,  White 
Sands  Missile  Range,  NM." 

Issued  in  Washington,  DC,  on  March  15, 
1995. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  95-7192  Filed  3-22-95;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

15  CFR  Part  2012 

Implementation  of  Tariff-Rate  Quota  for 
imports  of  Beef 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  provides  for  export 
certificates  to  accompany  imports  of 
beef  under  the  tariff-rata  quota  for  beef 
established  as  a  result  of  the  Uruguay 
Round  Agreements. 
DATES:  Interim  rule  effective  on  March 
23,  1995.  Comments  must  be  received 
on  or  before  Mav  22,  1995. 
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ADDRESSES:  Comments  may  be  sent  to 
Len  Condon.  Deputy  Assistant  United 
States  Trade  Representative  for 
Agricultural  Affairs,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street  NW  .  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT:  Len 
Condon.  Deputy  A.ssistant  United  States 
Trade  Representative  for  Agricultural 
Affairs.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street 
NW..  Washington.  DC  20506;  telephone: 
(202) 395-6127. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  the  Uruguay  Round 
Agreements,  approved  by  the  Congress 
in  section  101  of  the  Uruguay  Round 
Agreement  Act  (URAA)  Pub.  L.  103- 
465).  the  President,  by  Presidential 
Proclamation  No.  6763.  has  established 
a  tariff-rate  quota  for  beef.  (Under  a 
tariff-rate  quota,  the  United  States 
applies  one  tariff  rate,  known  as  the  "in- 
quota  tariff  rate."  to  imports  of  a 
product  up  to  a  particular  amount, 
known  as  the  "in-quota  quantity."  and 
a  different,  higher  tariff  rate,  known  as 
the  "over-quota  tariff  rate,"  to  imports  of 
the  product  in  excess  of  that  amount.) 
The  United  States  has  also  agreed  to 
assign  Australia,  Japan,  and  New 
Zealand  particular  shares  of  the  in-quota 
quantity. 

Additional  U.S.  note  3  to  chapter  2  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  as  added  by  the  Annex  to 
Proclamation  No.  6763,  provides  that 
imports  under  the  tariff-rate  quota  for 
beef  "are  subject  to  regulations  issued 
by  the  United  States  Trade 
Representative." 

As  part  of  the  implementation  of  this 
tariff-rate  quota,  the  United  States  is 
offering  exporting  countries  that  have  an 
allocation  of  the  in-quota  quantity  the 
opportunity  to  use  export  certificates  for 
their  beef  exports  to  the  United  States. 
Using  export  certificates  assures  an 
exporting  country  that  only  those 
exports  that  it  intends  for  the  United 
States  market  are  counted  against  its  in- 
quota  allocation,  and  in  this  instance 
ensures  that  imports  do  not  disrupt  the 
orderly  marketing  of  beef  in  the  United 
States.  However,  a  country  does  not 
need  to  participate  in  the  export 
certificate  program  to  receive  the  in- 
quota  tariff  rate  for  its  share  of  the  in- 
quota  quantity. 

The  government  of  New  Zealand  has 
specifically  requested  that  the 
opportunity  to  use  export  certificates  be 
made  available  to  it  and  had  requested 
that  this  opportunity  be  available  as  of 
January  1.  1995.  It  was  not  possible  to 
promulgate  the  necessary  regulations  by 


January  1. 1995.  but  the  United  States 
government  is  responding  to  the  request 
of  the  government  of  New  Zealand  as 
promptly  as  possible. 

Under  the  interim  rule,  a  country 
wishing  to  avail  itself  of  export 
certificates  must  notify  USTR,  provide 
the  necessary  supporting  information, 
and  otherwise  satisfy  USTR  that  the 
country  is  a  participating  country. 
(USTR  intends  to  publish  a  notice  in  the 
Federal  Register  whenever  a  country 
becomes,  or  ceases  to  be,  a  participating 
country.)  The  United  States  Customs 
Sen,  .CO  will  then  be  responsible  for 
ensuring  that  no  imports  of  beef  from 
that  country  are  counted  against  the 
country's  in-quota  allocation  unless 
there  is  a  proper  export  certificate  for 
that  beef. 

The  Customs  Service  will  separately 
issue  regulations  governing  Customs 
implementation  of  this  rule. 
Accordingly,  no  export  certificates  will 
be  required  for  imports  from  a  country 
until  the  Customs  Service  regulations 
are  in  effect  and  USTR  determines  that 
the  country  is  a  participating  country. 

Review 

This  rule  has  been  determined  to  be 
a  "significant  regulatory  action"  under 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  information  collection 
requirements  referred  to  in  this  rule  will 
be  submitted  to  the  Office  of 
Management  and  Budget  by  the 
Customs  Service  in  accordance  with  44 
U.S.C.  Chapter  35  for  approval  under 
OMB  Number  1515-0065. 

No  regulatory  flexibility  analysis  is 
required  for  this  rule  since  neither  5 
U.S.C.  553  nor  any  other  provision  of 
law  requires  publication  of  a  general 
notice  of  proposed  rulemaking  with 
respect  to  this  rule.  However,  the  United 
States  Trade  Representative  has  also 
determined  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  15  CFR  Part  2012 

Beef.  Expori  certificates.  Imports. 
Meat.  Tariff-rate  quotas. 

For  the  reasons  set  out  in  the 
preamble.  15  CFR  is  amended  by  adding 
the  following  new  part  2012  to  read  as 
follows: 

PART  2012— IMPLEMENTATION  OF 
TARIFF-RATE  QUOTAS  FOR  BEEF 

2012.1  Purpose. 

2012.2  Dennilions. 

2012.3  Export  certificates. 

Authority:  Proclamation  No.  6763:  sec. 
404.  Pub.  L  103-465.  108  Stat.  4809. 


S  2012.1    Purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  implementation  of  the  tariff-rate 
quota  for  beef  established  as  a  result  of 
the  Uruguay  Round  Agreements, 
approved  by  the  Congress  in  section  101 
of  the  Uruguay  Round  Agreements  Act 
(Pub.  L.  103—465).  In  particular,  this 
part  provides  for  the  administration  of 
export  certificates  where  a  country  that 
has  an  allocation  of  the  in-quota 
quantity  under  the  tariff-rate  quota  has 
chosen  to  use  export  certificates. 

$2012.2    Definitions. 

Unless  the  context  otherwise  requires, 
for  the  purpose  of  this  subpart,  the 
following  terms  shall  have  the  meanings 
assigned  below. 

(a)  Bee/ means  any  article  classified 
under  any  of  the  subheadings  of  the 
HTS  specified  in  additional  U.S.  note  3 
to  chapter  2  of  the  HTS. 

(b)  Allocated  country  means  a  country 
to  which  an  allocation  of  a  particular 
quantity  of  beef  has  been  assigned  under 
additional  U.S.  note  3  to  chapter  2  of  the 
HTS. 

(c)  Enter  means  to  enter,  or  withdraw 
from  warehouse,  for  consumption. 

(d)  HTS  means  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

(e)  P'^rticipating  country  means  any 
allocated  country  that  USTR  has 
determined  is.  and  notified  the  U.S. 
Customs  Service  as  being  eligible  to  use 
export  certificates. 

(0  USTF  means  the  United  States 
Trade  Representative  or  the  designee  of 
the  United  States  Trade  Representative. 

§  201 2.3    Export  certificates. 

(a)  Beef  may  only  be  entered  as  a 
product  of  a  participating  country  if  the 
importer  makes  a  declaration  to  the 
Customs  Service,  in  the  form  and 
manner  determined  by  the  Customs 
Service,  that  a  valid  export  certificate  is 
in  effect  with  respect  to  the  beef. 

(b)  To  be  valid,  an  export  certificate 
shall: 

(1)  Be  issued  by  or  under  the 
supervision  of  the  government  of  the 
participating  country: 

(2)  Specif)'  the  name  of  the  exporter, 
the  product  description  and  quantity, 
and  the  calendar  year  for  which  the 
export  certificate  is  in  effect: 

(3)  Be  distinct  and  uniquely 
identifiable:  and 

(4)  Be  used  in  the  calendar  year  for 
which  it  is  in  effect. 

Michael  Kanlor. 

United  States  Trade  Representative. 

IFR  Doc  95-7125  Filed  3-22-95:  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1203 

Interim  Rule:  Safety  Standards  for 
Bicycle  Helmets 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Interim  rule. 

SUMMARY:  The  Commission  announces 
that  certain  voluntary  standards  for 
bicycle  helmets  will  become  interim 
mandatory  standards  pursuant  to  the 
Children's  Bicycle  Helmet  Safety  Act  of 
1994.  These  interim  mandatory 
standards  shall  remain  in  effect  until 
replaced  by  a  final  standard  to  be  issued 
by  the  Commission.  These  statutory 
interim  standards  are  the  American 
National  Standards  Institute  ("ANSI") 
standard  Z90.4-1984.  the  Snell 
Memorial  Foundation  standard  B-90, 
and  ASTM  standard  F  1447-1993. 

The  Commission  also  announces  its 
determination,  pursuant  to  the  Bicycle 
Helmet  Safety  Act,  that  five  additional 
voluntary  safety  standards  for  bicycle 
helmets  are  appropriate  as  interim 
mandatory  standards.  These  standards 
are  ASTM  F  1447-1994.  Snell  B-90S. 
N-94.  and  B-95.  and  the  Canadian 
voluntary  standard  CAN/CSA-D113.2- 
M89. 

Failure  of  a  bicycle  helmet 
manufactured  after  the  effective  date  of 
the  interim  mandatory  standards  to 
comply  with  at  least  one  of  the  interim 
standards  shall  be  considered  a 
violation  of  a  consumer  product  safety 
standard  promulgated  under  the 
Consumer  Product  Safety  Act. 
DATES:  The  interim  mandatory 
standards  for  bicycle  helmets  will 
become  effective  March  15,  1995,  and 
shall  apply  to  all  bicycle  helmets 
manufactured  af^er  that  date. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  March  23, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Heh.  Project  Manager,  Directorate 
for  Engineering  Sciences.  Consumer 
Product  Safety  Commission. 
Washington.  D.C.  20207;  telephone 
(301)504-0494  ext.  1308. 
SUPPLEMENTARY  INFORMATION:  On  June 

16.  1994.  the  Children's  Bicycle  Helmet 
Safety  Act  of  1994  (the  "Act")  was 
enacted.  Sees.  201-207,  Pub.  L.  103- 
267. 108  Stat.  726-729;  15  U.S.C.  6001- 
6006.  This  Act  provides  that  bicycle 
helmets  manufactured  9  months  or  more 
from  that  date  (i.e..  on  or  after  March  16. 
1995)  shall  conform  to  one  of  the 


following  interim  safety  standards:  (1) 
The  American  National  Standards 
Institute  (ANSI)  standard  designated  as 
Z90.4-1984,  (2)  the  Snell  Memorial 
Foundation  standard  designated  as  B- 
90,  (3)  the  ASTM,  formerly  the 
American  Society  for  Testing  and 
Materials,  standard  designated  as  F 
1447,  or  (4)  any  other  standard  that  the 
Commission  determines  is  appropriate. 
In  this  notice,  the  Commission  codifies 
these  interim  mandatory  standards  as  16 
CFR  part  1203  and  clarifies  that  ASTM 
standard  F  1447  means  the  1993  version 
of  that  standard.  This  is  the  version  of 
the  F  1447  standard  that  was  in  effect 
at  the  time  the  Act  was  enacted.  The  Act 
provides  that  failure  to  conform  to  an 
interim  standard  shall  be  considered  a 
violation  of  a  consumer  product  safety 
standard  issued  under  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2051-2084. 

The  Act  also  directs  the  Consumer 
Product  Safety  Commission  to  begin  a 
proceeding  under  5  U.S.C.  553  to: 

1.  Review  the  requirements  of  the 
interim  standards  described  above  and 
establish  a  final  standard  based  on  such 
requirements, 

2.  Include  in  the  final  standeu^  a 
provision  to  protect  against  the  risk  of 
helmets  coming  off  the  heads  of,bicycle 
riders, 

3.  Include  in  the  final  standard 
provisions  that  address  the  risk  of  injury 
to  children,  and 

4.  Include  additional  provisions  as 
appropriate. 

The  Act  provides  that  the  final 
standard  shall  take  effect  1  year  from  the 
date  it  is  issued  and  that  the  standard 
shall  be  considered  to  be  a  consumer 
product  safety  standard  issued  under 
the  CPSA.  However,  the  Act  also 
provides  that  the  provisions  of  the 
CPSA  regarding  rulemaking  procedures, 
statutory  findings,  and  judicial  review 
(15  U.S.C.  2056, 2058, 2060,  and 
2079(d))  shall  not  apply  to  this 
proceeding  or  to  the  final  standard. 
When  the  final  standard  becomes 
effective,  it  will  replace  the  interim 
standards. 

The  Commission  reviewed  the  bicycle 
helmet  standards  identified  in  the  Act 
(ANSI,  ASTM,  and  Snell  B-90).  as  well 
as  international  bicycle  helmet 
standards  and  draft  revisions  of  the 
ANSI.  ASTM.  and  Snell  standards  that 
were  under  consideration.  Based  on  this 
review,  the  Commission  developed  a 
proposed  mandatory  safety  standard  for 
bicycle  helmets.  59  FR  41719  (August 
15,  1994).  The  proposed  final  safety 
standard  contains  requirements  for 
general  construction,  labeling, 
peripheral  vision,  impact  attenuation, 
and  dynamic  strength  of  the  retention 


system  of  bicycle  helmets.  In  addition  to 
requirements  derived  from  one  or  more 
of  the  voluntary  standards  applicable  to 
this  product,  the  proposed  standard 
includes  requirements  specifically 
applicable  to  children's  helmets  and 
requirements  to  prevent  helmets  from 
coming  off  during  an  accident.  The 
Commission  also  proposed  testing  and 
recordkeeping  requirements  so  it  can 
ensure  that  helmets  subject  to  the 
standard  meet  its  requirements. 

The  August  15,  1994,  proposal  also 
described  the  statutory  interim 
standards,  explained  that  the 
Commission  could  determine  that 
additional  interim  standards  were 
appropriate,  and  stated  that  the 
Commission  had  not  yet  done  so.  Two 
comments  received  by  the  Commission 
on  that  notice  requested  that  the 
Commission  designate  certain  other 
voluntary  standards  for  bicycle  helmets 
as  interim  mandatory  standards.  The 
Snell  Memorial  Foundation  requested 
that,  in  addition  to  the  Snell  B-90 
standard  specified  by  the  Act,  three 
other  Snell  standards  be  determined 
appropriate  as  interim  mandatory 
bicycle  helmet  standards.  These 
additional  Snell  standards  are:  (1)  B- 
90S  (a  supplemental  revision  of  the 
Snell  B-90  standard),  (2)  N-94  (a  multi- 
purpose helmet  standard),  and  B-95 
(the  latest  revision  of  the  Snell  bicycle 
helmet  standard,  which  will  take  effect 
in  1995).  Snell  states  that  helmets 
certified  to  any  of  these  three  standards 
will  also  conform  to  the  Snell  B-90 
standard  specified  in  the  Act. 

The  Health  Protection  Branch  of 
Health  Canada  recommended  that  the 
Canadian  voluntary  standard  (Cycling 
Helmets-CAN/CSA-Dll3.1-M89)  be 
determined  as  an  appropriate  interim 
mandatory  standard.  Health  Canada 
stated  that  such  action  would  comport 
with  Article  906  of  the  North  American 
Free  Trade  Agreement  ("NAFTA"), 
which  states  that  "the  Parties  shall,  to 
the  greatest  extent  practicable,  make 
compatible  their  respective  standards- 
related  measures  *  *  *." 

In  addition  to  reviewing  the  provision 
and  test  methods  of  the  requested  Snell 
and  Canadian  interim  standards,  the 
Commission  also  evaluated  the  1994 
revision  to  ASTM  F  1447.  The 
Commission  concluded  that  these 
standards  are  comparable  to,  and  in 
some  cases  exceed,  the  safety 
performance  criteria  of  the  interim 
standards  identified  in  the  Act. 
Accordingly,  the  Commission 
determines  that  these  additional 
voluntary  standards  are  appropriate  as 
interim  mandatory  safety  standards  for 
bicycle  helmets. 
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List  of  Subjects  in  16  CFR  Part  1203 

Consumer  protection.  Bicycles. 
Incorporation  by  reference.  Infants  and 
children.  Safety. 

For  the  reasons  given  above,  the 
Commission  adds  a  new  part  1203  of 
Title  16  of  the  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  1203— SAFETY  STANDARD  FOR 
BICYCLE  HELMETS 

Sec.  , 

1203.1  Purpose  and  basis. 

1203.2  Scope  and  effective  dale. 

1203.3  Interim  safety  standards. 

Authority:  Sees.  201-207.  Pub.  L.  103-267, 
108  Stat.  726-729,  15  U.S.C.  6001-6006. 

§  1 203. 1    Purpose  and  tMSis. 

The  purpose  and  basis  of  this  rule  is 
to  protect  bicyclists  from  head  injuries 
by  ensuring  that  bicycle  helmets  comply 
with  the  requirements  of  appropriate 
existing  voluntary  standards,  as 
provided  in  15  U.S.C.  6004(a). 

§1203.2    Scop*  and  eftMtiv*  date. 

(a)  Bicycle  helmets  manufactured 
after  March  15,  1995,  shall  comply  with 
the  requirements  of  one  of  the  standards 
specified  in  §  1203.3.  This  requirement 
shall  be  considered  a  consumer  product 
safety  standard  issued  under  the 
Consumer  Product  Safety  Act. 

(b)  A  bicycle  helmet  is  any  headgear 
marketed  as  suitable  for  providing 
protection  from  head  injuries  associated 
with  bicycle  use. 

(c)  These  interim  mandatory  safety 
standards  will  not  apply  to  bicycle 
helmets  manufactured  after  the  effective 
date  of  a  final  bicycle  helmet  standard 
to  be  issued  in  the  future  by  the 
Commission. 

§1203.3    Interim  safety  standards. 

(a)  Bicycle  helmets  must  comply  with 
one  or  more  of  the  following  standards, 
which  are  incorporated  herein  by 
reference: 

(1)  American  National  Standards 
Institute  (ANSI)  standard  Z90.4-1984, 
Protective  Headgear  for  Bicyclists, 

(2)  ASTM  standards  F  1447-93  or  F 
1447-94,  Standard  Specification  for 
Protective  Headgear  Used  in  Bicycling, 
incorporating  the  relevant  provisions  of 
ASTM  F  1446-93  or  ASTM  F  1446-94, 
Standard  Test  Methods  for  Equipment 
and  Procedures  Used  in  Evaluating  the 
Performance  Characteristics  of 
Protective  Headgear,  respectively, 

(3)  Canadian  Standards  Association 
standard.  Cycling  Helmets  CAN/CSA- 
D113.2-M89, 

(4)  Snell  Memorial  Foundation  (Snell) 
1990  Standard  for  Protective  Headgear 
for  Use  in  Bicycling  (designation  B-90). 


(5)  Snell  1990  Standard  for  Protective 
Headgear  for  Use  in  Bicycling,  including 
March  9,  1994  Supplement  (designation 
B-90S), 

(6)  Snell  1994  Standard  for  Protective 
Headgear  for  Use  in  Non-Motorized 
Sports  (designation  N-94),  or 

(7)  Snell  1995  Standard  for  Protective 
Headgear  for  Use  with  Bicycles  B-95. 

(b)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  the  standards  may  be  obtained  as 
follows.  Copies  of  the  ANSI  Z90.4 
standard  are  available  from:  American 
National  Standards  Institute,  11  W. 
42nd  Street,  13th  Floor.  New  York,  NY 
10036.  Copies  of  the  ASTM  standards 
are  available  from:  ASTM,  1916  Race 
Street,  Philadelphia,  PA  19103.  Copies 
of  the  Canadian  Standards  Association 
CAN/CSA-D113.2-M89  standard  are 
available  from:  CSA,  178  Rexdale 
Boulevard,  Rexdale  (Toronto),  Ontario. 
Canada,  M9W  1R3.  Copies  of  the  Snell 
standards  are  available  from:  Snell 
Memorial  Foundation,  Inc.,  P.O.  Box 
493,  7  Flowerfield,  Suite  28,  St.  James, 
New  York  11780.  Copies  may  be 
inspected  at  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814,  or  at  the  Office  of  the 
Federal  Register.  800  N.  Capitol  Street 
NW,  Room  700,  Washington.  DC. 

Dated:  March  16.  1995. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

|FR  Doc  95-7082  Filed  3-22-95;  8^45  ami 

BILLMO  COOC  KUe-OI-P 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Part  500 

Migrant  and  Seasonal  Agricultural 
Worker  Protection  Regulations 

CFR  Correction 

In  title  29  of  the  Code  of  Federal 
Regulations,  parts  500  to  899.  revised  as 
of  July  1, 1994,  §  500.268  appearing  on 
page  50  should  be  removed  and  the 
following  §  500.268  inserted: 

§  500.268    Final  decision  of  the  Secretary. 

(a)  The  Secretary's  final  Decision  and 
Order  shall  be  issued  within  120  days 
from  the  notice  of  intent  granting  the 
petition,  and  served  upon  all  parties  and 
the  Chief  Administrative  Law  Judge,  in 
person  or  by  certified  mail. 

(b)  Upon  receipt  of  an  Order  of  the 
Secretary  modifying  or  vacating  the 


E)ecision  and  Order  of  an 
Administrative  Law  Judge,  the  Chief 
Administrative  Law  Judge  shall 
substitute  such  Order  for  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 

8ILUNO  COOC  iao»>i.o 


DEPARTMENT  OF  DEFENSE      ' 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  334 

Danger  Zone  and  Restricted  Area 
Regulations 

AGENCY:  Army  Corps  of  Engineers,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  amending  the  regulations 
in  33  CFR  Part  334  to  add  a  clause  that 
alerts  mariners  that  potential  navigation 
and  charting  errors  may  occur  in  the 
boundaries  of  some  danger  zones  and 
restricted  areas  as  a  result  of  the 
updating  and  replacement  of  the  North 
American  Datum  of  1927  with  the  North 
American  Datum  of  1983.  The 
promulgation  of  these  regulations  will 
notify  mariners  that  geographic 
coordinates  establishing  danger  zone 
and  restricted  area  boundaries, 
promulgated  in  33  CFR  Part  334  are  not 
to  be  used  for  plotting  on  maps  and 
charts  where  NAD  83  is  referenced 
unless  the  geographic  coordinates  in  the 
regulations  are  expressly  labeled  "NAD 
83".  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
charts  or  maps  which  are  referenced  to 
NAD  83  only  after  applying  the  correct 
formula  that  is  published  on  the  map  or 
chart  being  used. 
EFFECTIVE  DATE:  April  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Epp^rd  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  A  datum 
is  a  reference  point,  line  or  surface  used 
as  a  reference  in  surveying  and 
mapping.  Through  the  use  of  satellites 
and  other  modem  surveying  techniques, 
it  is  now  possible  to  establish  global 
reference  systems.  The  North  American 
Datum  of  1983  (NAD  83),  a  new 
adjustment  of  the  U.S.  network  of 
horizontal  control,  has  been  adopted  as 
a  standard  reference  datum  by  the 
United  States  and  Canada.  In  March 
1988,  the  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  commenced  publishing 
charts  in  NAD  83.  The  parameters  of  the 
Ellipsoid  of  reference  used  with  NAD  83 
are  very  close  to  those  used  for  the 


World  Geodetic  System  of  1984  (WGS 
84).  The  ellipsoid  used  for  NAD  83. 
Geodetic  Reference  System  1980  (GRS 
80),  is  earth -centered  or  geocentric  as 
opposed  to  the  nongeocentric  ellipsoids 
previously  employed.  This  means  that 
the  center  of  the  ellipsoid  coincides 
with  the  center  of  the  mass  of  the  earth. 
Any  inquiries  and  requests  for  further 
information  regarding  NAD  83  and 
National  Ocean  Service  nautical  charts 
should  be  addressed  to:  Director,  Coast 
Survey  (NCG2),  National  Ocean  Service, 
NOAA,  1315  East- West  Highway, 
Station  6147,  Silver  Spring,  Maryland 
20910-3282. 

Pursuant  to  its  authorities  in  Section 
7  of  the  Rivers  and  Harbors  Act  of  1917 
(40  Stat.  266;  33  U.S.C.  1)  and  Chapter 
XIX  of  the  Anny  Appropriations  Act  of 
1919  (40  Stat.  892;  33  U.S.C.  3),  the 
Corps  of  Engineers  is  amending  the 
regulations  in  33  CFR  334  by  inserting 
the  following  clause  that  alerts  mariners 
to  the  potential  for  navigation  and 
charting  errors  in  consequence  of  the 
NAD  83. 

"Geographic  coordinates  expressed  in 
terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  reference  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used".  On 
January  24  1995.  the  Corps  published 
this  change  in  the  Notice  of  Proposed 
Rulemaking  section  of  the  Federal 
Register  (60  FR  4582-4583)  with  the 
comment  period  ending  on  February  23. 
1995.  We  received  no  comments. 


Notes 

1.  The  U.S.  Army  Corps  of  Engineers 
has  determined  that  this  rule  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12866  and  is  in 
accordance  with  the  exemption 
provided  military  functions. 

2.  This  rule  has  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e..  small 
businesses,  small  government 
jurisdictions.  We  do  not  believe  that  the 
establishment  of  these  rules  will  have 
any  negative  impacts  on  small  entities 
because  the  procedures  codified  here 
will  only  serve  to  eliminate  errors  and 
confusion  about  the  applicability  of  the 
1983  North  American  Datum.  Finally, 


no  reporting  or  record-keeping 
requirements  are  imposed  on  any  small 
entity  as  the  result  of  this  amendment 
to  the  danger  zone/restricted  area 
regulations.  Therefore,  we  have 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
a  regulatory  flexibility  analysis  is  not 
warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation,  Waterways, 
Transportation. 

Accordingly,  we  are  amending  Part 
334  as  follows: 

PART  334-DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  (40  Stat.  266;  33  U.S.C.  1)  and 
(40  Stat.  892;  33  U.S.C.  3). 

2.  Section  334.6  Datum  is  added  as 
follows: 

§334.6    Datum. 

(a)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or 
both,  are  not  intended  for  plotting  on 
maps  or  charts  whose  reference 
horizontal  datum  is  the  North  American 
Datum  of  1983  (NAD  83),  unless  such 
geographic  coordinates  are  expressly 
labeled  NAD  83.  Geographic  coordinates 
without  the  NAD  83  reference  may  be 
plotted  on  maps  or  charts  referenced  to 
NAD  83  only  after  application  of  the 
appropriate  corrections  that  are 
published  on  the  particular  map  or  chart 
being  used. 

(b)  For  further  information  on  NAD  83 
and  National  Service  nautical  charts 
please  contact:  Director.  Coast  Survey 
(N/CG2),  National  Ocean  Service, 
NOAA.  1315  East-West  Highway. 
Station  6147,  Silver  Spring.  MD  20910- 
3282. 

Dated:  March  15. 1995. 

Stanley  G.  Genega, 

Major  General,  U.S.  Army,  Director  of  Civil 
Works. 

(FR  Doc.  95-7208  Filed  3-22-95;  8:45  am) 

BILLING  CODE  3710-«2-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL115-1-6791a;  FRL-516ft-1) 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  the 
Illinois  State  Implementation  Plan  for 
Ozone 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  approves  the 
State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  lUinois  on  October  25,  1994.  for  the 
purpose  of  lowering  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  from  9.0 
pounds  per  square  inch  (psi)  to  7.2  psi 
for  the  Metro-East  St.  Louis  (Metro-East) 
ozone  nonattainment  area  which 
includes  Madison.  Monroe,  and  St.  Clair 
Coimties.  The  rationale  for  the  approval 
is  set  forth  in  this  direct  final  rule; 
additional  information  is  available  at 
the  address  indicated  below.  In  the 
proposed  rules  section  of  this  Federal 
Register,  USEPA  is  proposing  approval 
of  and  soliciting  public  comment  on  this 
requested  SIP  revision.  If  adverse 
comments  are  received  on  this  direct 
final  rule,  USEPA  will  withdraw  this 
direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Register.  No  additional  opportunity  for 
public  comment  will  be  provided. 
Unless  this  direct  final  rule  is 
withdrawn  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  This  final  rule  is  effective  on 
May  22, 1995,  unless  notice  is  received 
by  April  24,  1995,  that  someone  wishes 
to  submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section  (AR- 
18J).  Regulation  Development  Branch. 
Air  and  Radiation  Division.  U.S. 
Envirormiental  Protection  Agencv.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  USEPA's  technical 
analysis  (TSD)  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Francisco  Acevedo  at  (312)  886-6061 
before  visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division.  77 
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West  fackson  Boulevard.  Chicago. 
Illinois  60604. 

A  copy  of  the  RVP  SIP  revision  is 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR).  Docket  and 
Information  Center  (Air  Docket  6102). 
Room  1500.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Wa.shington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  Acevedo  (312)  KH(>-f>061. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  USEPA  first  proposed  to  regulate 
gasoline  RVP  in  1987  (52  PR  31274). 
Reid  vapor  pressure  is  a  measure  of  a 
fuel's  volatility;  the  higher  the  RVP  the 
faster  a  fuel  evaporates.  Emissions  of 
Volatile  Organic  Compounds  (VOC) 
react  with  other  pollutants,  such  as 
oxides  of  nitrogen,  to  form  ozone.  Ozone 
formation  is  most  active  during  the 
summer  months  because  the  chemical 
reactions  involved  rely  on  direct 
sunlight  and  high  ambient  temperatures. 
Thus,  regulations  limiting  fuel  RVP  are 
designed  to  protect  human  health  by 
reducing  ozone  formation  and  human 
exposure. 

USEPA's  gasoline  RVP  proposal 
resulted  in  a  two-phased  final  regulation 
which  Congress  incorporated  into  the 
Clean  Air  Act  (Act)  in  section  211(h). 
Phase  I  of  the  regulation  look  effect  in 
1990  (54  PR  11868)  for  the  years  1990 
and  1991.  The  second  phase  of  the 
regulation  became  effective  in  1992  (55 
PR  23658).  The  rule  divides  the 
continental  United  States  into  two 
control  regions.  Class  B  and  Class  C. 
Generally  speaking,  the  Class  B  States 
are  the  warmer  southern  and  western 
states,  such  as  Missouri;  and  Class  C 
States  are  the  cooler  northern  states, 
such  as  Illinois.  The  Phase  II  regulation 
limits  the  volatility  of  high  ozone  season 
gasoline  to  9.0  psi  RVP  for  Class  C  areas 
and  limits  Class  B  ozone  nonattainment 
areas  to  7.8  psi  RVP.  Therefore,  the 
Missouri  counties  within  the  St.  Louis 
ozone  nonattainment  area  are  required 
to  meet  the  7.8  psi  RVP  standard  while 
the  Illinois  counties  have  a  9.0  psi  RVP 
limit. 

State  governments  are  generally 
preempted  under  section  211(c)(4)(A)  of 
•  he  Act  from  requiring  that  any  or  all 
areas  in  a  State  meet  a  volatility 
standard  more  stringent  than  the  federal 
standard.!  However,  under  211(c)(4)(C) 
a  State  can  require  a  more  stringent 


'  USEPA  promulgated  the  RVP  regulations  under 
Ixilh  section  211(cl  and  section  .^n(h).  States  are 
•generally  preempted  under  section  211(c)(4)(A) 
from  requiring  fuel  standards  nonidentical  to 
Federal  standards  promulgated  under  section 
ZlKcMi). 


Standard  in  its  SIP  if  the  more  stringent 
standard  is  necessary  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  that  the  SIP  implements  in  a 
particular  nonattainment  area.  The  State 
can  make  this  necessity  showing  by 
providing  evidence  that  no  other 
measures  exist  that  would  bring  about 
timely  attainment,  or  that  such 
measures  exist  and  are  technically 
possible  to  implement,  but  are 
unreasonable  or  impracticable.  If  a  State 
makes  this  showing,  it  can  lower  the 
volatility  to  whatever  standard  is 
necessary  in  the  nonattainment  area(s). 

II.  State  Submittal 

Section  182(b)(1)  of  the  Act  requires 
all  moderate  and  above  ozone 
nonattainment  areas  to  achieve  a  15 
percent  reduction  of  1990  emissions  of 
volatile  organic  rnaterial  by  1996.  The 
Metro-East  area  is  classified  as 
"Moderate"'  nonattainment  for  ozone, 
and  as  such  is  subject  to  the  15  percent 
Rate  of  Progress  (ROP)  requirement. 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  developed  and  submitted 
a  plan  to  USEPA  on  November  22,  1994, 
outlining  the  VOC  emission  control 
measures  that  the  State  will  implement 
in  order  to  satisfy  the  15  percent  ROP 
requirements.  USEPA  is  currently 
reviewing  the  plan.  One  of  the  measures 
identified  in  the  Metro-East  plan  was  an 
RVP  limit  of  7.8  psi.  The  Metro-East 
ozone  nonattainment  area  includes 
Madison,  Monroe,  and  St.  Clair 
Counties.  The  7.8  psi  RVP  level  was 
originally  chosen  to  coincide  with  the 
gasoline  volatility  requirement  for  the 
adjacent  St.  Louis,  Missouri  area. 
However,  in  December  1993.  the 
Mis.souri  Department  of  Natural 
Resources  (DNR)  proposed  lowering  the 
St.  Louis  area  gasoline  RVP  to  7.2  psi. 
Therefore,  in  order  to  maintain 
consistency  within  the  area,  lEPA 
proposed  a  similar  7.2  psi  RVP  limit.  On 
April  22,  1994,  lEPA  filed  the  proposed 
7.2  psi  RVP  rules  with  the  Illinois 
Pollution  Control  Board  (Board).  A 
public  hearing  on  the  rules  was  held  on 
June  17,  1994,  in  Chicago,  Illinois,  and 
on  September  5,  1994.  the  Board 
adopted  a  Final  Opinion  and  Order  for 
the  proposed  amendments.  The  rules 
became  effective  on  September  21,  1994. 
and  they  were  published  in  the  Illinois 
State  Register  on  October  7.  1994.  The 
lEPA  formally  submitted  the  RVP  rule  to 
USEPA  on  October  25,  1994,  as  a 
revision  to  the  Illinois  ozone  SIP. 

Illinois  has  reviewed  all  reasonable 
control  measures  and  calculated  the 
total  reductions  that  it  could  achieve 
through  these  measures.  The  15  percent 
ROP  modeling  has  shown  that  limiting 
the  RVP  of  gasoline  to  7.2  psi  reduces 


emissions  in  the  Metro-East  area  by 
approximately  8.5  tons  per  day  or  26 
percent  of  the  total  reduction  needed  in 
the  area  to  meet  the  15  percent  ROP 
requirement  and  to  attain  the  NAAQS 
for  ozone.  Evaluation  of  the  ROP 
modeling  has  shown  that  the  Metro-East 
area  will  not  be  able  to  demonstrate 
attainment  without  controls  that  achieve 
this  quantity  of  emission  reduction. 
Illinois  has  selected  the  RVP  control 
be<:ause  there  are  no  other  reasonable 
and  practicable  emission  control 
options  available  for  the  area  capable  of 
achieving  this  level  of  emission 
reduction.  In  determining  whether  other 
control  measures  were  unreasonable  or 
impracticable,  Illinois  considered  such 
factors  as  cost-effectiveness, 
unpopularity  with  the  public,  need  for 
consistent  RVP  standards  across  the 
greater  metropolitan  area,  and  the  time 
frame  in  which  such  reductions  can  be 
achieved.  (See  February  9.  1995  TSD  for 
a  more  detailed  discussion  of  this 
analysis). 

III.  Analysis  of  Rule 

The  Illinois  RVP  rule  amends  35  III. 
Adm.  Code  Part  219  Subpart  A  and 
Subpart  Y.  The  RVP  rule  limits  the 
volatility  of  gasoline  sold  in  Madison. 
Monroe,  and  St.  Clair  Counties  to  7.2  psi 
RVP  during  the  control  period 
beginning  in  1995.  The  adopted  control 
period  included  in  the  rule  is  June  1  to 
September  15  for  retail  outlets  and 
wholesale  consumers,  and  May  1  to 
September  15  for  all  others.  The  rule 
grants  a  1  psi  waiver  for  ethanol- 
blended  gasolines  that  have  an  ethanol 
content  between  9  and  10  percent  by 
volume.  In  addition  the  Illinois  RVP 
rule  requires  all  parties  involved  with 
the  marketing  of  gasoline  to  maintain 
records  indicating  that  the  volatility  of 
each  gasoline  shipment  is  in  compliance 
with  the  7.2  psi  RVP  standard.  The 
control  period,  ethanol  blend  waiver, 
and  recordkeeping  requirements  are  all 
consistent  with  the  Act  and  USEPA's 
final  RVP  rule  (CAA  §211(h):  40  CFR 
80.27). 

Gasoline  sampling  and  testing  to 
assure  compliance  with  the  regulation 
will  be  performed  by  the  Illinois 
Department  of  Agriculture.  Sampling 
will  be  performed  in  accordance  with 
the  procedures  described  by  USEPA  in 
its  gasoline  volatility  regulations  in  40 
CFR  80  appendix  D.  Gasoline  volatility 
and  ethanol  content  tests  will  be 
performed  following  procedures 
described  by  USEPA  in  40  CFR  80 
appendix  E  and  appendix  F, 
respectively.  Gasoline  analysis  results 
will  be  forwarded  to  the  lEPA  for 
compliance  assurance  and  the 
preparation  of  enforcement  actions.  The 


Illinois  Environmental  Protection  Act 
(Illinois  Act),  section  42(a).  states  that 
any  person  that  violates  any  provision 
of  this  Illinois  Act  or  any  regulation 
adopted  by  the  Board,  or  any  permit  or 
term  or  condition  thereof,  or  that 
violates  any  determination  or  order  of 
the  Board  pursuant  to  this  Act.  shall  be 
liable  to  a  civil  penalty  not  to  exceed 
$50,000  for  the  violation  and  an 
additional  $10,000  for  each  day  for 
which  the  violation  continues.  In  that 
this  submittal  is  a  regulation  adopted  by 
the  Board,  a  violation  of  which  subjects 
the  violator  to  penalties  under  section 
42(a),  the  submittal  contains  sufficient 
enforcement  penalties  for  approval. 

IV.  Final  Rulemaking  Action 

The  USEPA  approves  tlte  SIP  revision 
submitted  by  the  State  of  Illinois.  The 
State  of  Illinois  has  submitted  a  SIP 
revision  that  includes  enforceable  state 
regulations  which  are  consistent  with 
Federal  requirements.  The  State  has  also 
committed  to  perform  enforcement 
inspections  on  at  least  20  percent  of  the 
regulated  stations  during  the  first  year  of 
enforcement.  Substantial  penalties  that 
will  provide  an  adequate  incentive  for 
the  regulated  industry'  to  comply  and 
are  no  less  than  the  expected  cost  of 
compliance  are  included  in  current 
Pollution  Control  Board  Regulation. 
USEPA  is,  therefore,  approving  this 
submittal. 

Procedural  Background 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  the 
Agency  is  approving  it  without  prior 
proposal.  The  action  will  become 
effective  on  May  22, 1995.  However,  if 
the  USEPA  receives  adverse  comments 
by  April  24,  1995,  then  the  USEPA  will 
publish  a  notice  that  withdraws  the 
action,  and  will  address  the  comments 
received  in  response  to  this  direct  final 
rule  in  the  final  rule  on  the  requested 
SIP  revision,  which  has  been  proposed 
for  approval  in  the  proposed  rules 
section  of  this  Federal  Register.  The 
comment  period  will  not  be  extended  or 
reopened. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory'  and  regulatory  requirements. 
Under  the  Regulatory-  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must' 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S. 
Environmental  Protection  Agency,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  22,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbon. 
Incorporation  by  reference.  Ozone. 

Dated:  February  23, 1995. 
Robert  Springer. 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(109)  to  read  as 
follows: 

§  52.720    Identification  of  plan. 

•         *        •         •         » 

(c)*   *   * 

(109)  On  October  25, 1994,  Illinois 
submitted  a  regulation  that  reduced  the 
maximum  allowable  volatility  for 
gasoline  sold  in  the  Metro-East  St.  Louis 
ozone  nonattainment  area,  which 
includes  Madison,  Monroe,  and  St.  Clair 
Counties,  to  7.2  psi  during  the  summer 
control  period.  "The  summer  control 
period  is  June  1  to  SejJtember  15  for 
retail  outlets  and  wholesale  consumers, 
and  May  1  to  September  15  for  all 
others. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code  Title  35:        * 
Environmental  Protection.  Subtitle  B: 
Air  Pollution.  Chapter  I:  Pollution 
Control  Board.  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources,  Part  219  Organic 
Material  Emission  Standards  and 
Limitations  for  Metro  East  Area, 

(A)  Section  219.112  Incorporation  by 
Reference.  Amended  at  18  III.  Reg. 
14987.  Effective  September  21,  1994. 

(B)  Section  219.585  Gasoline 
Volatility  Standards.  Amended  at  18  111. 
Reg.  14987.  Effective  September  21, 
1994. 
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40  CFR  Part  52 

[0H45-1 -5974a;  FRL-5169-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  is  approving 
revisions  tc  the  Ohio  State 
Implementation  Plan  (SIP)  adopted  by 
the  Ohio  Environmental  Protection 
Agency  (OEPA)  on  March  15.  1993.  and 
December  30.  1994.  The  OEPA 
submitted  these  revisions  to  the  USEPA 
on  June  7,  1993,  and  February  17.  1995. 
The  revisions  concern  Ohio 
Administrative  Code  (OAC)  Chapter 
3745-21.  "Carbon  Monoxide. 
Photochemically  Reactive  Materials. 
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Hydrocarbons,  and  Related  Materials 
Standards."  The  USEFA  has  evaluated 
the  revisions  to  Rules  01.  04.  09.  and  10 
and  is  approving  the  requested 
revisions.  The  USEPA's  action  is  based 
upon  a  revision  request  which  was 
submitted  by  the  State  to  satisfy  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective  May 
22, 1995  unless  adverse  or  critical 
comments  are  received  by  April  24. 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  William  L.  MacDowell. 
Chief.  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
•Chicago.  Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
USEPA's  analysis  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Bonnie  Bush  at  (312)  353- 
6684.  before  visiting  the  Region  5 
Office.) 

United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604:  Office  of  Air 
and  Radiation  (OAR).  Docket  and 
Information  Center  (Air  Docket  6102). 
room  Ml 500.  United  States 
Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460;  and  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Bush,  Air  Enforcement  Branch. 
Regulation  Development  Section  (AE- 
17J).  U.S.  Environmental  Protection 
Agency,  Region  5.  Chicago.  Illinois 
60604,  (312)  353-6684. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15,  1990,  amendments 
to  the  1977  Clean  Air  Act  (CAA)  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
Under  the  pre-amended  CAA,  ozone 
nonattainment  areas  were  required  to 
adopt  reasonably  available  control 
technology  (RACT)  rules  for  sources  of 
volatile  organic  compound  (VOC) 
emissions.  VOC's  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  required  as  part 
of  an  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  for 
ozone. 

RACT,  as  defined  in  40  CFR 
51.100(o),  means  devices,  systems 


process  modifications,  or  other 
apparatus  or  techniques  that  are 
reasonably  available  taking  into  account 

(1)  the  necessity  of  imposing  such 
controls  in  order  to  attain  and  maintain 
a  national  ambient  air  quality  standard, 

(2)  the  social,  environmental  and 
economic  impact  of  such  controls,  and 

(3)  alternative  means  of  providing  for 
attainment  and  maintenance  of  such 
standard.  The  USEPA  issued  three  sets 
of  control  technique  guidelines  (CTGs) 
dot:uments,  establishing  a  "presumptive 
norm"  for  RACT  for  various  categories 
of  VOC  sources.  The  three  .sets  of  CTGs 
were:  (1)  Group  I,  issued  before  January 
1978  (15  CTGs):  (2)  Group  II,  issued  in 
1978  (9  CTGs):  and  (3)  Group  III.  issued 
in  the  early  1980's  (5  CTGs).  Those 
sources  not  covered  by  a  CTG  were 
called  non-CTG  sources.  The  USEPA 
determined  that  a  given  nonattainment 
area's  SIP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Under 
pre-amended  section  172(a)(1).  ozone 
nonattainment  areas  were  generally 
required  to  attain  the  ozone  standard  by 
December  31,  1982.  Those  areas  that 
projected  attainment  by  that  date  were 
required  to  adopt  RACT  for  sources 
covered  by  the  Group  I  and  II  CTGs. 
Those  areas  that  sought  an  extension  of 
the  attainment  date  under  section 
172(a)(2)  to  as  late  as  December  31, 
1987.  were  required  to  adopt  RACT  for 
all  CTG  sources  and  for  all  major  (i.e., 
100  ton  per  year  or  more  of  VOC 
emissions)  non-CTG  sources. 

Section  182(b)(2)  of  the  amended  Act 
requires  States  to  adopt  RACT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG,  i.e.,  a  CTG  issued  prior  to  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG  (note:  this  includes 
unregulated  emission  units  within  a 
source  if  they  total  more  than  100  tons 
per  year  in  the  aggregate).  Section 
182(b)(2)  requires  nonattainment  areas 
that  previously  were  exempt  from  RACT 
requirements  to  "catch  up  "  to  those 
nonattainment  areas  that  became  subject 
to  those  requirements  during  an  earlier 
period.  In  addition,  it  requires  newly 
designated  ozone  nonattainment  areas 
to  adopt  RACT  rules  consistent  with 
those  for  previously  designated 
nonattainment  areas. 

Under  the  pre-amended  Act.  the 
USEPA  designated  the  Dayton- 
Springfield.  Cincinnati.  Youngstown- 
Warren.  Canton.  Toledo.  Cleveland,  and 


Akron  areas  and  Ashtabula  County  as 
nonattainment.  The  Dayton-Springfield 
area  included  Clark,  Greene,  Miami,  and 
Montgomery  Counties;  the  Cincinnati 
area  included  Clermont,  Hamilton, 
Warren,  and  Butler  Counties;  the 
Youngstown-Warren  area  included 
Mahoning  and  Trumbull  Counties;  the 
Canton  area  included  Stark  County;  the 
Toledo  area  included  Lucas  County;  and 
the  Cleveland  and  Akron  areas  included 
Portage,  Summit,  Cuyahoga,  Geauga, 
Lake,  and  Lorain  Counties.  Ohio 
established  a  pre-enactment  attainment 
date  of  December  31,  1982,  for  the 
Dayton-Springfield,  Youngstown- 
Warren,  Canton,  Toledo  and  Akron 
nonattainment  areas  and  December  31, 
1987,  for  the  Cleveland  and  Cincinnati 
nonattainment  areas.  Therefore,  Dayton- 
Springfield,  Youngstown-Warren, 
Canton,  Toledo,  and  Akron  were 
required  to  adopt  RACT  for  Groups  I 
and  II  sources,  and  the  Cincinnati  and 
Cleveland  areas  were  required  to  adopt 
RACT  for  Groups  I,  II,  HI,  and  major 
non-CTG  sources.  Ashtabula  County 
was  designated  rural  nonattainment  and 
was  required  to  adopt  RACT  for  Groups 
I  and  II  sources. 

However,  none  of  the  above  areas 
attained  the  ozone  standard  by  their 
respective  approved  attainment  dates. 
On  May  26,  1988,  and  November  8, 
1989,  the  USEPA  notified  the  Governor 
of  Ohio  that  portions  of  the  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected.  These  notifications  are 
referred  to  as  USEPA's  SIP  Calls).  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  pre-enactment  ozone 
nonattainment  areas  that  retained  their 
designation  of  nonattainment  and  were 
classified  as  marginal  or  above  fix  their 
deficient  RACT  rules  for  ozone  by  May 
15,  1991.  The  Dayton-Springfield. 
Cincinnati,  Cleveland-Akron-Lorain  and 
Toledo  areas  and  Ashtabula  County 
retained  their  designation  of 
nonattainment  and  were  classified  as 
moderate;  the  Youngstown-Warren  and 
Canton  areas  retained  their  designation 
of  nonattainment  and  were  classified  as 
marginal.  56  FR  56694  (Nov.  6,  1991). 
The  State  submitted  revisions  to  meet 
the  RACT  fix-up  requirement  for  all  the 
above  areas,  and  the  USEPA  has  taken 
a  final  action  of  partial  approval,  partial 
disapproval,  and  partial  limited 
approval/limited  disapproval  of  that 
submittal.  59  FR  23796  (May  9,  1994). 

In  addition  to  the  pre-enactment 
nonattainment  areas  retaining  their 
nonattainment  designations,  the  USEPA 
also  extended  the  boundaries  of  the 
Toledo  and  Cleveland-Akron-Lorain 


nonattainment  areas  to  include  Wood 
County  in  the  Toledo  area  and 
Ashtabula  and  Medina  Counties  in  the 
Cleveland-Akron-Lorain  area.  56  FR 
56694  and  57  FR  56762  (November  30, 
1992).  Wood  and  Medina  Counties  were 
previously  not  subject  to  CAA  RACT 
requirements.  Ashtabula  County  was 
previously  subject  to  Groups  I  and  II 
RACT  and  to  the  section  182(a)(2)(A) 
RACT  fix-up  requirement.  Therefore, 
these  portions  of  the  extended 
nonattainment  area  also  are  subject  to 
the  RACT  requirements  of  section 
182(b)(2),  which  requires  the  State,  for 
these  extended  portions  of  the 
Cleveland-Akron-Lorain  and  Toledo 
nonattainment  areas,  to  submit  RACT 
rules  covering  all  pre-enactment  CTGs, 
to  identify  all  sources  the  State 
anticipates  will  be  covered  by  a  post- 
enactment  CTG,  and  to  submit  non-CTG 
rules  for  all  remaining  major  sources 
(100  tons  per  year)  of  VOC  emissions 
(Appendix  E  to  the  General  Preamble, 
57  FR  18077,  April  28,  1992). 

The  following  is  the  USEPA's 
evaluation  and  rulemaking  action  for 
the  submitted  revisions  to  Ohio 
Administrative  Code  (OAC)  Chapter 
3745-21  "Carbon  Monoxide 
Photochemically  Reactive  Materials, 
Hydrocarbons,  and  Related  Materials 
Standards,"  including  the  following 
amendments:  3745-21-01,  Definitions; 
3745-21-04,  Attainment  Dates  and 
Compliance  Time  Schedules;  3745-21- 
09,  Control  of  Emissions  of  Volatile 
Organic  Compounds  from  Stationary 
Sources;  and  3745-21-10,  Compliance 
Test  Methods  and  Procedures. 

11.  USEPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  the  USEPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  Act  and  USEPA 
regulations,  as  found  in  section  110  and 
Part  D  of  the  Act  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  USEPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  USEPA  policy 
guidance  documents  discus.sed  in  this 
Notice. 

For  the  purpose  of  assisting  State  and 
local  agencies  in  developing  RACT 
rules,  the  USEPA  prepared  a  series  of 
CTG  documents.  The  CTG's  are  based 
on  the  underlying  requirements  of  the 
Act  and  specify  the  presumptive  norms 
for  RACT  for  specific  source  categories. 
The  USEPA  has  not  yet  developed 
CTG's  to  cover  all  sources  of  VOC 
emissions.  Further  interpretations  of 


USEPA  policy  are  found  in  those 
portions  of  the  proposed  Post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT  (52  FR  45044,  November 
24,  1987)  and  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviation,  Clarification  to  Appendix  D 
of  November  24,  1987,  Federal  Register 
Notice"  (Blue  Book).  Notice  of 
availability  of  the  Blue  Book  was 
published  in  the  Federal  Register  on 
May  25, 1988.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  the  SIP.  A  detailed  analysis 
of  the  submittals  and  discussion  of  the 
USEPA's  basis  for  this  action  is 
contained  in  a  February  21, 1995, 
USEPA  Technical  Support  Document 
(TSD). 

This  Notice  addresses  VOC 
regulations  applying  to  CTG  source 
categories  contained  in  Ohio's  June  7, 
1993,  and  February  17,  1995,  submittals 
and  one  site-specific  non-CTG  rule 
applying  to  the  British  Petroleum 
Company,  Toledo  Refinery  (BP  Oil). 
Because  of  the  size  of  this  submittal,  a 
single  rulemaking  action  on  the  entire 
submittal  would  further  delay  Federal 
enforceability  of  any  part  of  it. 
Therefore,  this  Notice  evaluates  and 
takes  action  on  only  that  portion  of  the 
submittal  applying  to  sources  belonging 
to  the  following  CTG  source  categories: 

Automobiles  and  Light-Duty  Truck  Coating 

Can  Coating 

Coil  Coating 

Paper  Coating 

Fabric  Coating 

Vinyl  Coating 

Metal  Furniture  Coating 

Magnet  Wire  Coating 

Large  Appliance  Coating 

Bulk  Gasoline  Plants 

Bulk  Gasoline  Terminals 

Gasoline  Tank  Trucks 

Storage  of  Petroleum  Liquids  in  Fixed  Roof 

Tanks 
Petroleum  Refinery  Sources 
Cutback  and  Emulsified  Asphalts  in  Road 

Construction  and  Maintenance 
Solvent  Metal  Cleaning 
Gasoline  Dispensing  Facilities 
Leaks  from  Petroleum  Refinery  Equipment 
Miscellaneous  Metal  Parts  Coating 
Synthesized  Pharmaceutical  Manufacturing 
Rubber  Tire  Manufacturing  Facilities 
Printing 
Petroleum  Liquid  Storage  in  External 

Floating  Roof  Tanks 
Petroleum  Solvent  Dry  Cleaning  Facilities 
Leaks  from  Process  I'nits  that  Produce 

Organic  Chemicals 
Air  Oxidation  Processes  in  Organic  Chemical 

Manufacture 

T{ie  rules  in  the  submittal  that  apply 
to  non-CTG  sources  other  than  BP  Oil 


are  addressed  in  a  separate  rulemaking 
action. 

No  deficiencies  have  been  identified 
in  the  rules  subject  to  this  rulemaking 
action.  The  February  1995  USEPA  TSD 
discusses  the  bases  for  approval  of  the 
portions  of  the  submittals  subject  to  this 
action  and  lists  the  references,  guidance 
documents,  and  correspondence  used  in 
the  evaluation  of  the  submittals. 

Alternative  Applicability  Cutoff  in  OAC 
Rule  3745-21-09(U) 

OAC  3745-21-09(U)  is  Ohio's  rule  for 
miscellaneous  metals  coating  facilities. 
Rule  (U),  paragraph  (2)(e)(i)  exempts 
sources  in  the  Dayton  nonattainment 
area  which  use  eight  or  less  gallons  of 
coating  per  day  per  line  (gpd/line),  and 
paragraph  (2)(e)(ii)  exempts  sources  in 
the  Canton,  Toledo,  Cleveland. 
Cincinnati,  and  Youngstown 
nonattainment  areas  which  use  10  or 
less  gpd/line.  The  USEPA  CTG 
document  for  miscellaneous  metal 
coaters  does  not  define  an  applicability 
cutoff  specific  to  the  source  category,  so 
the  general  RACT  cutoff  of  15  lb  VOC 
per  day  actual  emissions  before  control 
for  all  sources  in  the  source  category  at 
a  given  facility,  as  described  in  the  Blue 
BooU  applies  to  these  facilities.  While 
Rule  (U),  paragraph  (2)(h),  includes  the* 
USEPA  RACT  cutoff,  the  exemptions  in 
(2)(e)  make  possible  the  exemption  of 
sources  with  emissions  above  the  RACT 
cutoff.  The  Blue  Book  provides  for 
approval  of  alternative  applicability 
cutoffs  if  the  State  demonstrates  that  the 
allowable  emissiotis  under  the 
alternative  cutoff  are  within  five  percent 
of  the  allowable  emissions  under  the 
USEPA  RACT  cutoff — a  "five  percent 
equivalency  demonstration." 

The  OEPA  submitted  complete  five 
percent  demonstrations  (summary 
calculations  and  supporting 
documentation)  for  the  Canton,  Dayton, 
Toledo,  and  Youngstown  areas.  Review 
of  the  complete  five  percent 
demonstrations  shows  that  the 
alternative  cutoffs  for  the  Canton, 
Dayton,  Toledo  and  Youngstown. 
nonattainment  areas  are  approvable. 
Based  on  emissions  data  for  1990  or 
earlier,  the  allowable  VOC  emissions 
using  the  alternative  cutoffs  are,  in  each 
case,  within  five  percent  of  the 
allowable  VOC  emissions  using  the 
USEPA  RACT  cutoff.  The  calculation  of 
thie  demonstrations  was  consistent  with 
USEPA  policy,  and  the  calculations 
were  adequately  supported  by 
documentation  of  VOC  coating  c  ontent. 
The  results  of  the  demonstrations  are 
summarized  in  the  following  table:         * 


UMI 


15238       Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  56  /  Thursday,  March  23.  1995  /  Rules  and  Regulations        15239 


Nonattainment  area 


Canton 

Dayton 

Toledo  

Youngstown 


AHowabte 

VOC.  to/ 

day,  RACT 

cutoff 


2.950.54 
18,751.82 

5,385.85 
10,158.50 


Allowable 

VOC.  ity 

day.  Ohio 

cutoff 


3.062.26 
19.615.44 

5,59937 
10,490.85 


Percent 
Difference 


♦3.79 
♦4.61 
+3.96 
♦3.27 


The  OEPA  also  submitted  summary 
calculations,  without  supporting 
documentation,  showing  that  a  three  or 
less  gpd/line  cutoff  for  the  Cincinnati 
and  Cleveland  nonattainment  areas 
results  in  emissions  that  are  within  five 
percent  of  the  emissions  allowed  by  the 
RACT  cutoff.  A  three  or  less  gpd/line 
cutoff  has  not  been  adopted  by  Ohio, 
and  the  OEPA  has  requested  that  the  10 
or  less  gpd/line  cutoff  in  Rule 
(U)(2)(e)(ii),  contained  in  the  February 
1995  submittal,  not  be  made  part  of  the 
ozone  SIP  for  the  Counties  of  Ashtabula. 
Butler.  Clermont,  Cuyahoga.  Ck^auga, 
Hamilton,  Lake.  Lorain.  Medina, 
Portage,  Summit,  and  Warren,  which 
constitute  the  Cincinnati  and  Cleveland 
nonattainment  areas.  The  OKFA  has 
requested  that  USEPA  delay  action  on 
the  rule  as  it  applies  in  Cinciimati  and 
Cleveland  because  the  OEPA  intends  to 
adopt  a  three  or  less  gpd/line  cutoff  for 
the  Cincinnati  and  Cleveland 
nonattainment  areas,  and  submit  this 
cutoff,  accompanied  by  supporting 
documentation,  to  the  USEPA  as  a  SIP 
revision  request.  Therefore,  the  USEPA 
is  approving  this  rule  only  as  it  applies 
to  Canton.  Dayton,  Toledo,  and 
Youngstown.  The  USEPA  will  take 
further  action  on  this  rule  as  it  applies 
to  Cincinnati  and  Cleveland  when  the 
OEPA  submits  the  revised  rule. 

The  revised  Rule  (U)  also  corrects  a 
deficient  emission  limit,  removes  vague 
and  unenforceable  language,  and  adds 
clarifying  language  necessary  for 
consistency  with  RACT,  thereby 
strengthening  the  SIP. 

Rubber  Tire  Manufacturing  Exemptions 
and  Technical  Support 

The  June  1993  submittal  contains  a 
version  of  OAC  3745-21-09(X),  Ohio's 
rule  for  rubber  tire  manufacturing 
facilities,  which  includes  new 
exemptions  for  two  facilities;  the 
Goodyear  Tire  and  Rubber  Company 
facility  at  200  S.  Martha  Avenue,  Akron, 
Ohio,  and  the  Denman  Tire  Corporation 
facility  in  Leavittsburg,  Ohio.  There  are 
two  ways  to  exempt  a  facility  from 
applicable  RACT  requirements:  (1)  The 
State  can  demonstrate  that  the 
exemption  meets  existing  USEPA 
exemption  policy  for  the  specific  source 
category,  or  (2)  the  State  can 


demonstrate  that  RACT  as  defined  by 
the  USEPA  is  infeasible  or  unreasonable 
for  the  facility  being  exempted.  The 
USEPA  exemption  policy  for  rubber  tire 
manufacturing  (the  Blue  Book)  states 
that  RACT  "does  not  apply  to  the 
production  of  specialty  tires  for  antique 
or  other  vehicles  when  produced  on  an 
irregular  basis  or  with  short  production 
runs  only  if  these  tires  are  produced  on 
equipment  separate  from  normal 
production  lines  for  passenger  type 
tires." 

While  the  OEPA  included  technical 
documentatiori  for  these  exemptions  in 
the  June  1993  submittal,  it  did  not 
sufficiently  support  either  of  the  above 
demonstrations.  The  inadequacy  of  the 
technical  support  was  communicated  to 
the  OEPA  in  a  June  1994  comment 
letter,  and  draf\  paragraphs  from  the 
USEPA  TSD  were  sent  to  the  OEPA  via 
facsimile  to  facilitate  subsequent 
discussions  of  unresolved  issues.  During 
these  discussions,  the  USEPA  asked  the 
OEPA  to  consider  the  USEPA's  draft 
model  VOC  rule  language  pertaining  to 
applicability  for  rubber  tire 
manufacturing  facilities.  The  OEPA  has 
eliminated  the  exemptions  for  Denman 
and  Goodyear  and  incorporated  the 
model  rule  applicability  language  in  the 
February  1995  submittal.  The  USEPA 
now  finds  OAC  Rule  3745-21-09(X)  to 
be  fully  approvable. 

Reconsideration  of  Previously  Noted 
Deficiencies 

Pursuant  to  discussions  between  the 
OEPA  and  the  USEPA,  the  USEPA  has 
reconsidered  its  position  on  some  of  the 
deficiencies  cited  in  the  Notice  of  Final 
Rulemaking  (NFR)  on  two  earlier  VOC 
rules  submittals  from  Ohio  (May  9, 
1994,  59  FR  23796).  All  but  two  of  the 
retractions  are  described  in  a  July  22, 
1994,  USEPA  memorandum  to  the  files; 
the  remaining  two  reconsiderations 
warrant  more  detailed  explanations,  as 
follows: 

1.  Rule  3745-21-09(8),  General 
provisions,  paragraph  (3)(f):  The 
deficiency  originally  cited  was  that  the 
rule  must  provide  for  daily,  not 
monthly,  recordkeeping  to  be  consistent 
with  RACT  as  defined  by  the  USEPA 
and  must  be  fully  enforceable.  The 
OEPA  stated  thai  an  Ohio  VOC  source. 


Champion  International,  contacted 
USEPA  Headquarters  (HQ)  on  this  issue, 
and  HQ  agreed  that  monthly 
recordkeeping  is  acceptable  in  this 
situation.  This  was  not  documented  in 
the  OEPA's  June  1993  technical  support, 
and  Region  5  staff  were  not  aware  of  this 
policy.  The  OEPA  subsequently 
submitted  a  November  24, 1992,  letter 
from  John  Calcagni,  Director  of  the  Air 
Quality  Management  Division,  USEPA, 
to  Robert  A.  Meyer,  Jr.,  of  a  Columbus. 
Ohio,  law  firm,  which  supports  the 
monthly  recordkeeping  requirement. 

2.  Rule  3745-21-09(EE).  Air  oxidation 
processes  that  produce  organic 
chemicals:  The  deficiency  originally 
cited  was  that  the  phrase  "good 
engineering  practices"  in  the  exemption 
in  paragraph  (2)(a)  is  vague  and 
unenforceable.  The  OEPA  stated  that  the 
exemption  language  in  paragraph  (2)(a) 
was  taken  from  the  USEPA  Control 
Techniques  Guideline  document  on  air 
oxidation  processes.  This  was 
confirmed  by  USEPA  staff,  and  we 
informed  the  OEPA  that  the  final 
disapproval  of  this  paragraph  in  the 
May  9,  1994,  NFR  (59  FR  23796)  was  an 
error,  which  is  corrected  by  this  action. 

All  of  the  other  regulations  cited  as 
deficient  in  the  May  9,  1994,  NFR  (59 
FR  23796),  have  either  been  revised  by 
the  OEPA  to  correct  the  deficiency  or 
reconsidered  by  the  USEPA  as 
discussed  above,  and  all  such 
regulations  are  now  fully  approvable. 

Non-CTG  Regulation  for  BP  Oil 

BP  Oil,  Toledo  Refinery,  is  located  in 
Lucas  County,  which  is  designated  as 
moderate  nonattainment  for  ozone.  Prior 
to  enactment  of  the  CAA  amendments, 
Lucas  County  was  part  of  an  area  that 
had  projected  attainment  by  December 
31,  1982,  and  therefore  was  subject  to 
Group  I  and  II  CTG's  only.  Under 
section  182(b)(2),  Lucas  County  is  now 
subjet;t  to  Group  III  CTG's  and  non-CTG 
RACT  for  major  sources.  BP  Oil  was 
identified  by  the  OEPA  as  a  major 
source,  already  subject  to  OAC  3745- 
21-09(L).  (M),  (T),  and  (Z).  which 
regulate  the  source  categories  Fixed 
Roof  Petroleum  Tanks.  Miscellaneous 
Refinery  Sources.  Leaks  from  Petroleum 
Refineries,  and  External  Floating  Roof 
Petroleum  Tanks.  On  January  10. 1991. 


the  OEPA  sent  BP  a  letter  requesting 
submittal  by  August  22,  1991,  of  a 
RACT  .study  of  all  VOC  sources  not 
regulated  by  OAC  3745-21-09.  BP  hired 
ENSR  Consulting  and  Engineering 
(ENSR)  to  perform  this  RACT  study, 
which  has,been  included  in  the 
technical  support  submitted  by  the 
OEPA  for  Rule  09(UU),  the  non-CTG 
rule  for  BP  Oil. 

A  detailed  description  of  the  RACT 
study,  a  discussion  of  issues  and  their 
resolution,  and  the  verbatim  non-CTG 
rule  language  can  be  found  in  the 
February  1995  USEPA  TSD.  The  control 
requirements  established  by  OAC  Rule 
3745-21-09(UU)  are  acceptable  and 
found  to  constitute  RACT  for  the 
sources  they  control.  The  compliance 
deadhnes  for  these  controls  as  specified 
in  OAC  Rule  3745-21-04(0(55)  meet 
the  section  182(b)(2)  requirement;  the 
latest  compliance  deadline  is  May  1, 
1995.  The  RACT  study  and  other 
technical  support  was  reviewed  in  great 
detail  by  USEPA  staff,  and  during  the 
review  process,  many  issues  arose. 
These  issues  were  resolved  through 
discussions  with  OEPA  staff  and 
submittal  of  further  technical  support  by 
the  OEPA. 

In  an  attempt  to  clarify  the  emissions 
picture  at  BP  Oil,  USEPA  staff 
performed  a  detailed  comparison 
between  Ohio's  1990  base  year 
inventory  (currently  under  USEPA 
review)  and  the  'de  minimis.  " 
"negligible,"  and  "minor"  sources 
described  in  the  RACT  study.  This 
comparison  resulted  in  the 
identification  of  a  number  of  sources  in 
the  inventory  which  appeared  to  require 
rlACT  evaluation.  These  sources  were 
discussed  one  by  one  with  OEPA  staff, 
who,  in  summary,  stated  that  most  of 
the  sources  were  subject  to  CTG 
regulations  in  Chapter  09.  The  USEPA 
accepts  the  State's  a.ssessment  of  these 
sources  regarding  their  being  subject  to 
CTG  regulations,  and,  therefore,  USEPA 
staff  did  no  further  investigation  of 
these  sources.  Ultimately,  only  the 
sources  discussed  in  the  USEPA's 
i^ovember  7,  1994,  comments  for  the 
public  record  remained  unresolved.  On 
November  8  1994,  the  USEPA  received 
a  letter  from  the  OEPA  stating  that  the 
1990  base  year  inventory  is  in  error  in 
that  the  sources  in  question  are  not 
really  VOC  sources;  therefore,  no  RACT 
evaluation  is  necessary.  USEPA  staff 
reviewing  the  inventory  were  notified  of 
the  errors  and  given  a  copy  of  the  OEPA 
letter. 

The  USEPA  finds  Rule  09(UU)  to  be 
approvable. 


RACT  Studies 

In  response  to  the  non-CTG  RACT 
requirements  of  sections  182(a)(2)(A) 
and  182(b)(2)  of  the  amended  CAA, 
Ohio  submitted  RACT  studies  for  ten 
facilities  for  which  no  rule  development 
was  performed.  The  OEPA  concluded 
that  the  existing  controls  at  these 
facilities  constitute  RACT  and  are 
federally  enforceable.  Two  of  the  ten 
RACT  studies  were  evaluated  for  the 
current  rulemaking  action:  (1)  the  Sun 
Refining  and  Marketing  Company  in  the 
Toledo  nonattainment  area,  and  (2)  the 
General  Motors  Company  (GMC)  Delco 
Chassis  Division  in  the  Dayton 
nonattainment  area.  The  evaluations 
and  recommendations  for  these  studies 
can  be  found  in  two  USEPA  TSDs,  dated 
August  23,  1994  (Sun),  and  September 
7,  1994  (GMC  Delco).  In  summary,  for 
Sun  Oil,  the  USEPA  believes  that  the 
existing  controls  at  Sun  Oil  are  federally 
enforceable  and  that  thev  constitute 
RACT  for  this  facility.  For  GMC  Delco, 
the  USEPA  believes  that  the  existing 
controls  constitute  RACT;  however,  at 
the  time  of  the  June  1993  submittal,  they 
were  not  federally  enforceable.  The 
OEPA  was  made  aware  of  this 
deficiency  through  several  letters  cited 
in  the  list  of  references  in  the  February 
1995  USEPA  TSD  The  February  1995 
submittal  includes  a  modified  permit-to- 
install,  which  upon  approval  by  the 
USEPA  into  the  Ohio  ozone  SIP,  fulfils 
the  requirements  of  section  182(b)(2)  of 
the  amended  CAA.  The  USEPA  is 
approving  the  modified  permit-to-install 
into  the  Dayton  area  ozone  SIP  as  RACT. 

General  Preamble  Issues 

The  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13497,  April  16,  1992)  gives  guidance 
for  implementation  of  Title  I.  For 
section  182(b)(2),  the  General  Preamble 
states  that  States  must  submit  negative 
declarations  for  those  source  categories 
for  which  they  are  not  adopting  CTG- 
based  regulations,  even  if  such  negative 
declarations  have  been  made  for  an 
earlier  SIP  (57  FR  13512).  A  negative 
declaration  is  a  statement  that,  for  a 
given  source  category,  there  are  no 
facilities  with  sources  in  that  source 
category  in  any  of  the  Counties  subject 
to  the  requirement.  Ohio's  June  7,  1993, 
submittal  contains  negative  declarations 
for  the  source  categories  of 
polypropylene  or  high  density 
polyethylene  resin  manufacturing, 
natural  gas/gasoline  processing  plants, 
and  surface  coating  of  fiat  wood 
paneling.  Ohio  previously  submitted 
negative  declarations  for  the  resin 
manufacturing  and  gas  processing 


categories  in  1986.  The  OEPA  has 
resubmitted  those  declarations  and 
reconfirmed  that  there  are  no  facilities 
in  Ohio  subject  to  RACT  in  these 
categories.  There  is  one  plant  in  Ohio 
with  a  hardboard  paneling  finishing 
line,  which  was  constructed  after  the 
issuance  of  the  CTG  for  surface  coating 
of  Hat  wood  paneling.  The  source, 
Abitibi-Price  Corporation,  is  subject  to  a 
federally  enforceable  permit-to-insla!l 
with  requirements  that  are  equivalent  to 
the  CTG  requirements.  The  USEPA  is 
approving  that  permit-to-install  into  the 
ozone  SIP  as  RACT. 

States  must  include  in  the  section 
182(b)(2)  submittal  a  list  of  major 
sources  that  the  State  has  identified  as 
being  potentially  subject  to  post- 
enactment  CTG  documents  to  be  issued 
for  the  source  categories  listed  in 
Appendix  E  to  the  General  Preamble. 
Supplement  to  the  General  Preamble  (57 
FR  18070.  18077,  April  28,  1992).  The 
State  was  again  notified  of  this  necessity 
in  a  January  15,  1993,  letter  from  Valdas 
Adamkus,  Regional  Administrator  to 
Governor  George  Voinovich.  This  source 
list  was  not  included  in  the  June  7. 

1993,  submittal  to  the  USEPA.  The 
omission  of  the  list  from  the  June  1993 
submittal  was  communicated  to  Ohio  in 
an  August  20,  1993,  letter.  On  July  27. 

1994,  the  USEPA  Region  5  office  " 
received  by  facsimile  a  list  of  facilities, 
the  source  categories  to  which  the\ 
belong,  with  the  year  of  any  RACT  study 
that  has  been  done.  On  February  21, 

1995,  the  State  submitted  an  updated 
list.  The  USEPA  considers  this  list  to 
satisfy  the  Appendix  E  guidelines 
pertaining  to  the  list  of  sources  due 
November  15.  1992. 

Stage  II 

On  October  20, 1994,  a  direct  final 
rulemaking  notice  was  published  (59  FR 
52911)  partially  approving  the  Stage  11 
rule  submitted  on  June  7,  1993.  That 
rulemaking  codified  OAC  3745-21- 
09(DDD),  the  emissions  standards 
portion  of  the  rule.  While  the  October 
1994  notice  discussed  the  compliance 
schedule  and  the  test  methods  for  Stage 

II,  codification  of  these  portions  of  the 
rule  was  inadvertently  omitted.  The 
USEPA  is  now  approving  OAC  3745- 
21-04(0(64).  the  Stage  II  compliance 
schedule,  and  OAC  3745-21-10  (Q).  (R). 
(S),  and  Appendices  A,  B,  and  C.  the 
Stage  II  test  methods,  as  submitted  on 
June  7,  1993,  into  the  Ohio  ozone  SIP. 

III.  Rulemaking  Action 

The  USEPA  has  evaluated  the  State's 
submittal  for  consistency  with  the  Act, 
USEPA  regulations,  and  USEPA  policy. 

The  USEFA  has  determined  that  the 
submitted  CTG  rules  meet  the  Act's 
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requirements,  and  with  this  action 
approves,  under  section  110(k)(3).  the 
following  rules: 
OAC  3745-21-01:  (D)(6).  (D)(8),  (D)(45). 

(M)(8). 
OAC  3745-21-04:  (B);  (C)(3)(c), 

(C)(4)(b).  (C)(5)(b).  (C)(6)(b).  (C)(8)  (b) 
and  (c).  (C)(9)(b).  (C)(10)(b).  (C)(19) 
(b).  (c)  and  (d).  (C)(28)(b).  (C)(38). 
(C)(39).  (C)(42).  (C)(43).  (C)(44), 
(C)(45).  (C)(47).  (C)(55).  (C)(64)  as 
submitted  on  June  7.  1993.  (C)(65). 
OAC  3745-21-09:  (A).  (C)  through  (L). 
(N)  through  (T).  (X).  (Y).  (Z).  (BB). 
(CO,  (DD),  (UU),  Appendix  A;  (B) 
with  the  exception  of  (B)(3)  (d)  and  (e) 
for  the  Cincinnati  and  Cleveland 
nonattainment  areas;  (U)  with  the 
exception  of  (U)(l)(h)  statewide  and 
(U)(2)(e)(ii)  for  the  Cincinnati  and 
Cleveland  nonattainment  areas. 
OAC  3745-21-10:  (A).  (B).  (C).  (E),  (O). 
as  submitted  in  February  1995,  and 
(Q).  (R).  (S).  and  Appendices  A.  B, 
and  C  as  submitted  in  lune  1993. 
The  Cincinnati  and  Cleveland 
nonattainment  areas  include  the  Ohio 
Counties  of  Ashtabula.  Butler.  Clermont, 
Cuyahoga.  Geauga.  Hamilton,  Lake. 
Lorain.  Medina.  Portage.  Summit,  and 
Warren. 

OAC  3745-21-01  (H),  (Q).  and  (T); 
3745-21-04(0  (38).  (39).  (42).  (44).  (45), 
(47),  (49).  (51)  through  (63).  and  (66). 
and  (64)  as  submitted  in  |une  1993; 
3745-21-09  (FF)  through  (TT)  and  (VV) 
through  (ODD):  and  3745-21-10  (Q). 
(R),  (S).  and  Appendices  A  and  B  as 
submitted  in  February  1995  are  being 
addressed  in  separate  rulemaking 
actions.  Ohio  requested  that  the  USEPA 
not  consider  certain  paragraphs  for 
approval  into  the  ozone  SIP.  including 
OAC  3745-21-09(B)(3)  (d)  and  (e)  and 
09(U)(2)(e)(ii)  for  the  Cleveland  and 
Cincinnati  nonattainment  areas  and 
09(U)(l)(h)  statewide.  For  these 
paragraphs,  the  appropriate  previously 
approved  rules  stand  as  the  federally 
approved  SIP.  The  State  included  non- 
revised  existing  rules  in  the  submittal, 
and  .such  rules  remain  part  of  the 
current  federally  approved  Ohio  ozone 
SIP  as  they  stand;  therefore,  no  Federal 
rulemaking  action  is  necessary. 

The  submitted  permit-to-install  for 
CMC  Deico  is  approved  into  the  Ohio 
ozone  SIP. 

The  negative  declarations  made  by 
Ohio  for  the  source  categories  of  high 
density  polyethylene  or  polypropylene 
resin  manufacturing,  natural  gas/ 
gasoline  processing  plants,  and  surface 
coating  of  flat  wood  paneling  are 
approved  into  the  Ohio  ozone  SIP.  The 
submitted  permit-to-install  for  the 
Abitibi-Price  Corporation  is  approved 
into  the  Ohio  ozone  SIP. 


Submittal  of  a  list  of  major  stationary 
sources  which  will  be  subject  to  post- 
enactment  CTG's  for  the  source 
categories  listed  in  Appendix  E  to  the 
General  Preamble  are  a  neces.sary  part  of 
any  submittal  intended  to  satisfy  section 
182(b)(2)  of  the  CAA.  The  USEPA  is 
approving  into  the  Ohio  ozone  SIP  the 
list  of  facilities  submitted  on  February 
21.  1995. 

rV.  Comment  and  Approval  Procedure 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  the 
USEPA  views  this  action  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  the  USEPA  is  publishing  a 
separate  document  in  this  Federal 
Register  publication,  which  constitutes 
a  "proposed  approval"  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  effective  on  May  22. 1995.  unless  the 
USEPA  receives  adverse  or  critical 
comments  by  April  24. 1995. 

If  the  USfiPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  the  USEPA  will 
withdraw  this  approval  before  its 
effective  date  by  publishing  a 
subsequent  Federal  Register  notice 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 
notice.  Please  be  aware  that  the  USEPA 
will  institute  a  second  comment  period 
on  this  action  only  if  warranted  by 
revisions  to  the  rulemaking  based  on  the 
comments  received. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
USEPA  hereby  advises  the  public  that 
this  action  will  be  effective  on  May  22. 
1995. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989.  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 


Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact X)f  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  the  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  22.  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SubiecU  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated;  February  23.  1995. 
Robert  Springer. 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(103)  and  revising 
paragraph  (c)(104)  to  read  as  follows: 

§  52.1870    Identification  of  pian. 

***** 

(c)'   •   * 

(103)  On  June  7. 1993.  and  February 
17, 1995,  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted 
revisions  to  the  State  Implementation 
Plan  (SIP)  for  ozone.  The  revisions 
include  one  new  non-Control  Technique 
Guideline  volatile  organic  compound 
(VOC)  rule,  corrections  to  existing  VOC 
rules,  and  two  permits-to-install. 

(i)  Incorporation  by  reference. 

(A)  OEPA  Ohio  Administrative  Code 
(OAC)  Rule  3745-21-01.  Definitions, 
Paragraphs  (B)(1).  (B)(2).  (B)(6).  (D)(6). 
(D)(8).  (D)(22),  (D)(45),  (D)(48).  (D)(58), 
(M)(8);  effective  January  17,  1995. 

(B)  OEPA  OAC  Rule  3745-21-04. 
Attainment  Dates  and  Compliance  Time 
Schedules.  Paragraphs  (B).  (C)(3)(c). 
(C)(4)(b).  {C)(5)(b).  (C)(6)(b).  (C)(8)  (b) 
and  (c).  (C)(9)(b).  (C)(10)(b).  (C)(19)  (b). 
(c).  and  (d),  (C)(28)(b).  (C)(38),  (C)(39). 
(C)(42).  (C)(43).  (C)(44).  (C)(45),  (C)(47), 
(C){55),  (C)(65):  effective  January  17, 
1995.  ^ 

(C)  OEPA  OAC  Rule  3745-21-09, 
Control  of  Emissions  of  Volatile  Organic 
Compounds  from  Stationary  Sources, 
Paragraphs  (A),  (C)  through  (L),  (N) 
through  (T),  (X).  (Y),  (Z),  (BB),  (CC). 
(DD),  (UU),  Appendix  A;  effective 
January  17, 1995. 

(D)  OEPA  OAC  Rule  3745-21-09, 
Control  of  Emissions  of  Volatile  Organic 
Compounds  from  Stationary  Sources. 
Paragraph  (B)  except  (B)(3)(d)  and  (e)  for 
the  Ohio  Counties  of  Ashtabula,  Butler. 
Clermont.  Cuyahoga.  Geauga.  Hamilton, 
Lake,  Lorain,  Medina.  Portage,  Summit, 
and  Warren;  effective  January  17, 1995. 

(E)  OEPA  OAC  Rule  3745-21-09. 
Control  of  Emissions  of  Volatile  Organic 
Compounds  from  Stationary  Sources. 
Paragraph  (U)  except  (U)(l)(h)  statewide 
and  (U)(2)(e)(ii)  for  the  Ohio  Counties  of 
Ashtabula,  Butler.  Clermont,  Cuyahoga. 
Geauga,  Hamilton,  Lake,  Lorain, 
Medina.  Portage.  Summit,  and  Warren; 
effective  January  17.  1995. 

(F)  OEPA  OAC  Rule  3745-21-10. 
Compliance  Test  Methods  and 
Procedures.  Paragraphs  (A).  (B),  (C),  (E), 
(O);  effective  January  17,  1995. 

(G)  Permit  to  Install,  Application 
Number  04-^Q4^r  Abitibi-Price 
Corporation,  APSTremise  Number 
0448011192.  The  date  of  issuance  is  July 
7, 1983. 

(H)  Permit  to  Install,  Application 
Number  08-3273,  for  General  Motors 


Corporation  DeIco  Chassis  Division, 
APS  Premise  Number  0857040935.  The 
date  of  issuance  is  February  13, 1995. 
(ii)  Additional  material. 

(A)  On  June  7, 1993.  the  OEPA 
submitted  negative  declarations  for  the 
source  categories  of  polypropylene  or 
high  density  polyethylene  resin 
manufacturing,  natural  gas/gasoline 
processing  plants,  and  surface  coating  of 
flat  wood  paneling.  These  negative 
declarations  are  approved  into  the  Ohio 
ozone  SIP. 

(B)  On  February  21,  1995,  the  OEPA 
submitted  a  list  of  facilities  subject  to 
the  post-enactment  source  categories 
listed  in  Appendix  E  to  the  General 
Preamble.  57  FR  18070, 18077  (April  28, 
1992).  This  List  is  approved  into  the 
Ohio  ozone  SIP. 

(104)  On  June  7, 1993,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  revision  request  to 
Ohio's  ozone  SIP  for  approval  of  the 
State's  Stage  II  vapor  recovery  program. 
The  Stage  II  program  requirements 
apply  to  sources  in  the  following  areas: 
Cincinnati-Hamilton;  Cleveland- Akron- 
Lorain;  and  Dayton-Springfield. 

(i)  Incorporation  by  reference. 

(A)  OEPA  Ohio  Administrative  Code 
(OAC)  Rule  3745-21-04,  Attainment 
Dates  and  Compliance  Time  Schedules. 
Paragraph  (C)(64);  effective  date  March 
31, 1993. 

fB)  OEPA  OAC  Rule  3745-21-10. 
Compliance  Test  Methods  and 
Procedures.  Paragraphs  (Q),  (R).  (S), 
Appendices  A.  B.  C;  effective  date 
March  31, 1993. 

§52.1885    [Amended] 

3.  Section  52.1885  is  amended  by  v 
removing  and  reserving  paragraph  (b). 
|FR  Doc.  95-7100  Filed  3-22-95;  8:45  am) 
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40  CFR  Part  52 

[CA  102-3-6902;  FRL-5173-3J 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 
and  San  Diego  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  January  10. 
1995.  The  revisions  concern  rules  from 
the  Placer  County  Air  Pollution  Control 
District  (PCAPCD)  and  the  San  Diego 
County  Air  Pollution  Control  District 


(SDCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  metal  can  and  coil 
coating  operations  and  establish 
recordkeeping  requirements  for  sources 
emitting  VOCs.  Thus.  EPA  is  finalizing 
the  approval  of  these  revisions  to  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  April  24,  1995. 
ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 
Rulemaking  Section  (A-5-3),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  IX.  75 

Hawrthome  Street,  San  Francisco.  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W.. 

Washington,  D.C.  20460. 
Placer  County  Air  Pollution  Control 

District.  11464  B  Avenue.  Auburn.  CA 

95603. 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego.  CA  92123-1096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nikole  Reaksecker.  Rulemaking  Section. 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  10, 1995  in  60  FR  2563, 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP:  PCAPCD's 
Rule  223.  Metal  Container  Coating; 
PCAPCD  Rule  410.  Recordkeeping  for 
Volatile  Organic  Compound  Emissions; 
and  SDCAPCD  Rule  67.4,  Metal 
Container.  Metal  Closure,  and  Metal 
Coil  Coating  Operations.  Rules  223  and 
410  were  adopted  by  PCAPCD  on 
October  6,  1994  and  November  3.  1994, 
respectively.  Rule  67.4  was  adopted  bv 
SDCAPCD  on  September  27,  1994.  The 
rules  were  submitted  by  the  State  of 
California  to  EPA  on  November  30, 
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1994.  December  19.  1994.  and  October 
19.  1994.  respectively.  These  rules  were 
submitted  in  response  to  EPA's  1988 
SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPRM  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
«  regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  60  FR  2563  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  office  (TSDs  dated 
December  27.  1994.  PCAPCD  Rule  223; 
December  27,  1994,  PCAPCD  Rule  410: 
and  December  27.  1994,  SDCAPCD  Rule 
67.4). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  60  FR  2563.  EPA  received 
one  comment  letter  from  NAPP 
Systems,  Inc.  supporting  EPA's 
proposed  approval  of  SDCAPCD  Rule 
67.4. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VCXZs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Regulatory  Process 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  March  S.  1995. 
John  Wise. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  and  reserving  paragraphs 
(c)(201),  (c)(202)  introductory  text, 
(c)(202)(i)  introductory  text.  (c)(202)(i) 
(A)  and  (B),  (c)(203).  (c)(204),  (c)(205) 
and  (c)(206)  and  by  adding  paragraphs 
(c)(202)(i)(C).  (c)(207)  and  (c)(208)  to 
read  as  follows: 

S  52.220    Identification  of  plan. 

***** 

(c)*   •   • 

(201)  (Reserved). 

(202)(i)(A)  (Reserved! 

(B)  [Reserved! 

(C)  San  Diego  County  Air  Pollution 
Control  District  (I)  Rule  67.4,  adopted 
on  September  27.  1994. 

(203)-(206)  [Reserved] 

(207)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  November  30, 1994,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Placer  County  Air  Pollution 
Control  District. 

(1)  Rule  223.  adopted  on  October  6. 
1994. 

(208)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  December  19.  1994,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 
(A)  Placer  County  Air  Pollution 
Control  District. 


(I)  Rule  410,  adopted  on  November  3, 
1994. 
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40  CFR  Part  86 
[AMS-FRL-6170-6] 
RIN  2060-AC65 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Regulations  Requiring  On- 
Board  Diagnostic  (OBD)  Systems- 
Acceptance  of  Revised  California  OBD 
II  Requirements;  080  Relief  for 
Alternative  Fueled  Vehicles;  and 
Revisions  for  Consistency  Between 
Federal  OBD  and  California  OBD  II 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  This  direct  final  rulemaking 
revises  requirements  associated  with  on- 
board diagnostic  (OBD)  systems.  The 
federal  OBD  rulemaking,  published 
February  19.  1993.  allowed  for 
compliance  with  California  OBD  II 
requirements  as  satisfying  federal  OBD 
requirements  through  the  1998  model 
year,  an  allowance  of  which  most 
original  equipment  automobile 
manufacturers  intend  to  take  advantage. 
The  California  Air  Resources  Board  has 
recently  revised  their  OBD  II 
requirements.  The  federal  OBD 
regulations  require  appropriate 
revisions  such  that  compliance  with  the 
recently  revised  OBD  II  requirements 
will  satisfy  federal  OBD.  Additionally, 
aspects  of  the  federal  OBD  requirements 
will  be  revised  and  updated,  in  some 
cases  to  maintain  consistency  with  the 
OBD  II  provisions,  including  providing 
OBD  relief  for  alternative  fueled 
vehicles,  and  in  some  cases  to  clarify 
federal  OBD  provisions.  Finally, 
consistent  with  an  order  from  the  Court 
of  Appeals  for  the  District  of  Columbia, 
the  federal  regulations  are  being  revised 
to  delete  a  requirement  that 
manufacturers  include  certain  features 
to  deter  tampering  on  affected  vehicles. 
DATES;  This  final  action  will  become 
effective  on  May  22,  1995  unless  notice 
is  received  by  April  24,  1995  that  any 
person  wishes  to  submit  adverse 
comments.  Should  EPA  receive  such 
notice,  EPA  will  publish  subsequent 
action  in  the  Federal  Register 
withdrawing  all  or  part  of  this  final 
action. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  The  Air  Docket,  room  M-1500  (Mail 


Code  6102),  Waterside  Mall,  Attention: 
Docket  No.  A-90-35.  401  M  Street  SW.. 
Washington.  DC  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  Docket  No.  A-90-35.  and 
may  be  viewed  from  8:30  a.m.  until 
noon  and  from  1:30  p.m.  until  3:30  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  material.  Those  wishing  to  notify 
EPA  of  their  intent  to  submit  adverse 
comments  on  this  action  should  contact 
Todd  Sherwood,  Certification  Division. 
U.S.  Environmental  Protection  Agency. 
2565  Plymouth  Rd..  Ann  Arbor, 
Michigan  48105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Sherwood.  (313)  668-4405. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

On  February  19.  1993.  the  EPA 
promulgated  a  final  rulemaking  ' 
requiring  manufacturers  of  light-duty 
vehicles  (LDV)  and  light-duty  trucks 
(LDT)  to  install  on-board  emission 
control  diagnostics  (OBD)  systems  on 
such  vehicles  beginning  in  model  year 
1994.  The  regulations  promulgated  in 
that  final  rulemaking  require  that 
manufacturers  install  OBD  systems 
which  monitor  emission  control 
components  for  any  malfunction  or 
deterioration  causing  exceedances  of 
certain  emission  thresholds,  and  alert 
the  vehicle  operator  to  the  need  for 
repair.  That  rulemaking  also  requires 
that,  when  a  malfunction  occurs, 
diagnostic  information  must  be  stored  in 
the  vehicle's  computer  to  assist  the 
mechanic  in  diagnosis  and  repair. 

Additionally,  that  rulemaking  makes 
an  allowance  for  manufacturers  to 
satisfy  the  Federal  OBD  requirements 
through  the  1998  model  year  by 
installing  systems  satisfying  the 
California  OBD  II  requirements 
pertaining  to  those  model  years.  This 
allowance  means  that  manufacturers 
could  concentrate  on  designing  one 
system  to  meet  the  California  OBD  II 
requirements  and  installing  that  system 
nationwide  during  allowable  model 
years.  As  EPA  regulations  cannot  be 
revised  except  through  EPA  rulemaking, 
the  OBD  II  requirements  allowed  under 
this  provision  were,  and  have  continued 
to  be,  those  existing  en  the  date  of 
publication  of  the  federal  OBD  final 
rulemaking.  This  means  that  subsequent 
changes  made  to  the  OBD  II 
requirements  by  the  California  Air 
Resources  Board  (ARB)  may  be 
inconsistent  and  potentially 
unacceptable  for  federal  OBD 
compliance.  The  provisions  of  this 


direct  final  rulemaking  will  allow 
manufacturers  to  comply  with  federal 
OBD  requirements  by  optionally 
complying  with  more  recent  OBD  II 
regulations,  specifically  those  contained 
in  ARB  Mail  Out  #95-03.  made  publicly 
available  January  19.  1995. 

Also  included  in  the  February  1993 
federal  OBD  final  rulemaking  was  a 
requirement  that  all  LDVs  and  LDTs  for 
which  emission  standards  were  in  place 
comply  with  the  OBD  requirements.  A 
separate  Agency  rulemaking  ^ 
subsequently  promulgated  emission 
standards  for  gaseous  alternative  fuels, 
and  specified  that  these  vehicles  comply 
with  federal  OBD  requirements 
beginning  in  the  1997  and  1998  model 
years  for  liquified  petroleum  gas  and 
natural  gas.  respectively.  The  provisions 
of  this  direct  final  rulemaking  will 
provide  some  regulatory  relief  through 
the  1998  model  year  for  alternative 
fueled  vehicles  by  requiring 
implementation  of  diagnostic  strategies 
only  to  the  extent  feasible,  or  where  the 
unique  effects  of  alternative  fuels  on 
those  diagnostic  strategies  are  not  of 
concern. 

In  §  86.094-18  of  the  February  1993 
rulemaking  was  a  requirement  that 
vehicle  manufacturers  install  on 
affected  vehicles  features  to  deter 
modification  except-'arauthorized  by 
the  manufacturer.  Several  associations 
representing  aftermarket  parts 
manufacturers,  rebuilders,  distributors, 
retailers  and  service  and  repair 
providers  ("petitioners")  petitioned  for 
review  of  this  provision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (Docket  No.  93- 
1277).  On  May  9, 1994,  the  Agency  and 
the  petitioners  filed  with  the  Court  a 
Joint  Motion  to  Remand  the 
Administrative  Record  to  the  Agency 
"in  order  for  EPA  to  reconsider  the  anti- 
tampering  provisions,  to  address  any 
tensions  between  these  provisions  and 
the  access  and  information  availability 
requirements  [of  sections  202(m)(4)  and 
202(m)(5)  of  the  Act),  and,  if  necessary, 
to  promulgate  new  regulations 
addressing  EPA's  concerns  about 
tampering."  The  parties  further 
requested  the  Court  to  order  that  the 
anti-tampering  provisions  (and  the 
incorporation  of  California's  anti- 
tampering  regulations)  be  vacated.  On 
May  19, 1994,  the  Court  ordered  that  the 
joint  motion  be  granted  and  that  the 
anti-tampering  regulation  be  vacated. 
The  Court  also  ordered  that  40  CFR 
86.094-1 7(j)  be  vacated  to  the  extent  it 
requires  compliance  with  California's 
anti-tampering  regulations  for  those 
vehicles  optionally  certified  to  the 


California  OBD  II  requirements.  On 
October  7. 1994.  EPA  published  a 
notice '  informing  the  public  of  the 
decision  of  the  court  and  announcing  its 
intention  to  issue  a  final  rulemaking 
officially  withdrawing  these  provisions. 
Today's  action  withdraws  these 
provisions. 

II.  Requirements  of  This  Direct  Final 
Rulemaking 

A.  Acceptance  of  Revised  California 
OBD  II 

This  direct  final  rulemaking  allows 
manufacturers  to  comply  with  federal 
OBD  requirements  by  optionally 
complying  with  the  revised  and  recently 
adopted  California  OBD  II  regulations. 
This  allowance  is  not  new.  The 
allowance  for  optional  compliance  with 
California  OBD  11  was  made  in  the 
federal  OBD  final  rulemaking  in 
February.  1993.  However,  since  that 
time,  the  ARB  has  made  several 
revisions  to  the  OBD  II  regulations. 

Because  the  Agency  cannot  simply 
accept  the  revised  OBD  II  without 
undergoing  the  federal  regulatory 
process,  any  optional  compliance  with 
California  OBD  II  under  the  current 
federal  regulations  must  be  done  against 
the  OBD  II  regulations  as  thev  existed  in 
February,  1993  (ARB  Mail  Out  #92-56. 
November.  1992).  However,  the  ARB 
has  determined  that  several 
manufacturers  would  have  difficulty 
complying  with  the  OBD  II  regulations 
as  they  existed  in  February,  1993.  The 
most  notable  requirements  that 
currently  pose  difficulties  are  those  for 
engine  misfire  detection  under  all 
positive  torque  engine  speeds  and 
conditions  and  full  OBD  11 
implementation  on  alternative  fueled 
vehicles.  Additionally,  most 
manufacturers  have  indicated  difficulty 
meeting  other  aspects  of  the  OBD  II 
regulations  due  to,  for  example,  the 
complexity  of  the  computer  software 
requirements,  and  unpredictable  driver 
actions  such  as  resting  a  foot  on  the  gas 
pedal  while  stopped  at  a  traffic  light.  It 
is  these  additional  difficulties  that  have 
prompted  ARB  to  provide  a 
"deficiency"  allowance  in  their  revised 
OBD  n  regulations  whereby 
manufacturers  can  certify  as  OBD  II 
compliant  despite  some  reasonably 
acceptable  and  unplanned  deficiency  in 
the  OBD  system. 

As  a  result  of  the  ARB  revisions  to 
OBD  II.  and  to  remain  consistent  with 
the  original  intent  of  providing  for 
optional  compliance  with  OBD  II  for 
federal  OBD  purposes,  this  direct  final 
rulemaking  will  provide  the  same 


'  58  FR  946a,  February  19.  1993. 


2  59  FR  48472.  Seplember  21 .  1994. 


59  FR  51 114. 
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option  but  will  require  that 
manufacturers  choosing  this  option 
comply  with  the  more  recent  OBD  II 
regulations  contained  in  ARB  Mail  Out 
#95-03.  This  means  that  any  federal 
vehicles  complying  with  federal  OBD  by 
optionally  complying  with  California 
OBD  II  are  allowed  the  same 
deficiencies  as  allowed  under  the  OBD 
II  provisions.  Note,  however,  that  a 
manufacturer  requesting  certification  of 
a  deficient  OBD  II  system  must  receive 
EPA  acceptance  of  any  deficiency 
independently  of  an  acceptance  made 
by  ARB.  The  Agency  will  use  the  same 
criteria  specified  by  the  ARB,  those 
criteria  being  the  extent  to  which  the 
requirements  are  satisfied  overall  on  the 
vehicle  applications  in  question,  the 
extent  to  which  the  resultant  diagnostic 
system  design  will  be  more  effective 
than  earlier  OBD  systems,  and  a 
demonstrated  good-faith  effort  to  meet 
the  requirements  in  full  by  evaluating 
and  considering  the  best  available 
monitoring  technology.  The  Agency  will 
make  every  effort  to  make 
determinatidfis  of  OBD  II  deficiency 
acceptance  in  concert  with  ARB  staff  to 
avoid  the  potential  for  conflicting 
determinations.  However,  the  extent  to 
which  the  agencies  can  make  concurrent 
and  coordinated  findings  will  rely 
heavily  on  the  manufacturer,  who  will 
be  expected  to  provide  any  necessary 
information  to  both  agencies  in  parallel 
rather  than  pursuing  deficiency 
determinations  on  a  separate  basis. 

B.  Allowance  of  OBD  Deficiencies  for 
Federal  OBD  Vehicles 

Consistent  with  ARB,  the  Agency  has 
determined  that  a  similar  provision 
must  also  be  provided  for  those  vehicles 
certifying  to  the  federal  OBD 
requirements  of  §  86.094-17.  This  is 
necessary  for  the  same  reasons  it  was 
necessary  for  ARB  to  make  the  change. 
Despite  the  best  efforts  of 
manufacturers,  many  have  needed  to 
certify  vehicles  with  some  sort  of 
deficiency  when  unanticipated 
problems  arose  that  could  not  be 
remedied  in  time  to  meet  production 
schedules.  Given  the  newness  and 
considerable  complexity  of  designing, 
producing,  and  installing  the 
components  and  system^  that  make  up 
the  OBD  system,  manufacturers  have 
expressed  and  demonsti^ted  difficulty 
in  complying  with  every  aspect  of  the 
OBD  requirements,  and  such  difficulty 
appears  likely  to  continue  into  the  1996 
and  1997  model  years.  The  Agency 
believes  that  100  percent  compliance 
can  be  achieved,  but  during  the  initial 
years  of  OBD  implementation,  EPA 
believes  that  some  sort  of  relief  must  be 
provided  to  allow  for  certification  of 


vehicles  that,  despite  the  best  efforts  of 
the  manufacturers,  have  deficient  OBD 
systems. 

The  EPA  "deficiency"  allowance 
should  not  be  seen  as  a  waiver  of  any 
kind.  EPA  will  continue  to  grant  blanket 
waivers  for  1994  and/or  1995  model 
year  vehicles.  However,  beginning  with 
the  1996  model  year,  blanket  waivers 
will  not  be  granted.  Though  EPA  will 
accept  minor  deficiencies.  EPA  does  not 
intend  to  accept  any  deficiency  requests 
that  include  the  complete  lack  of  a 
required  diagnostic  monitor. 
Furthermore.  EPA  does  not  intend  to 
certify  vehicles  with  federal  OBD 
systems  that  have  more  than  one  OBD 
system  deficiency,  and  EPA  will  not 
allow  carryover  of  any  deficiency  to  the 
following  model  year  unless  it  can  be 
demonstrated  that  correction  of  the 
deficiency  requires  hardware 
modifications  that  absolutely  cannot  be 
accomplished  in  the  time  available,  as 
determined  by  the  Administrator.  These 
limitations  should  prevent  a 
manufacturer  from  using  the  deficiency 
allowance  as  a  means  to  avoid 
compliance  or  delay  OBD 
implementation. 

C.  Relief  for  Alternative  Fueled  Vehicles 

The  acceptance  of  the  recent  OBD  II 
regulations  also  means  that  alternative- 
fueled  federal  vehicles  optionally 
complying  with  California  OBD  II  are 
provided  considerable  relief  relative  to 
previous  versions  of  OBD  II.  This  direct 
final  rule  will  make  pie  same  provisions 
available  for  vehicles  certified 
specifically  to  the  federal  OBD 
requirements  of  §86.094-17.  Previously. 
OBD  II  required  that  alternative  fueled 
vehicles  comply  fully  with  all 
applicable  requirements  beginning  in 
the  1996  model  year.  EPA's  final 
rulemaking  on  gaseous  fuels'*  required 
that  LDVs  and  LDTs  fueled  by  liquified 
petroleum  gas  (LPG)  meet  OBD 
requirements  beginning  with  optionally 
certified  vehicles  in  the  1994  model 
year.  The  gaseous  fuels  rulemaking  also 
required  that  natural  gas  vehicles  meet 
OBD  requirements  beginning  with  the 
1998  model  year.  However, 
manufacturers  have  stated  that,  due  to 
the  workload  associated  with  complying 
fully  with  the  OBD  requirements  on 
gasoline  vehicles,  coupled  with  the  low 
sales  volumes  projected  for  alternative 
fueled  vehicles.  OBD  development  and 
testing  for  such  vehicles  cannot  be 
completed  in  either  the  OBD  II  or 
federal  OBD  timeframes.  Manufacturers 
have  stated  that  more  time  is  needed  to 
evaluate  the  effects  of  alternative  fuels 
on  component  performance  to  ensure 


that  OBD  diagnostic  strategies  will  be 
reliable  in-use.  As  a  result  of  the  OBD 
implementation  deadlines, 
manufacturers  have  considered  delaying 
plans  to  sell  alternative  fueled  vehicles. 

Recognizing  these  manufacturer 
concerns,  and  the  inherent 
environmental  benefits  of  having  greater 
numbers  of  alternatively  fueled  vehicles 
manufactured  as  soon  as  possible,  both 
the  ARB  and  EPA  have  decided  to  delay 
hill  OBD  Il/federal  OBD  implementation 
until  the  1999  model  year  for  alternative 
fueled  vehicles.  For  federal  certification 
beginning  in  the  1997  model  year  for 
LPG  light-duty  vehicles  and  light-duty 
trucks,  and  beginning  in  the  1998  model 
year  for  natural  gas  LDVs  and  LDTs. 
manufacturers  will  be  required  to 
implement  diagnostic  strategies  to  the 
extent  feasible,  but  will  not  be  required 
to  include  monitoring  strategies  for 
which  the  effects  of  alternative  fuels  are 
of  technological  concern.  Specifically, 
manufacturers  will  be  required  to 
implement  electrical  circuit  continuity 
and/or  functional  checks  at  a  minimum, 
and  those  major  system  monitors 
unaffected  by  fuel  type.  In  addition. 
EPA  will  not  require  that  federal 
alternative  fueled  vehicles  minimally 
comply  with  California  OBD  I'  for  those 
years  prior  to  initiation  of  applicable 
emission  standards.  Instead,  beginning 
with  the  applicability  of  emission 
standards  and  extending  through  the 
1998  model  year,  EPA  will  require 
compliance  with  OBD  II  or  federal  OBD 
to  the  extent  feasible.  This  is  an 
important  provision  for  manufacturers, 
since  minimal  compliance  with  OBD  I 
sometimes  cannot  be  met  on  alternative 
fueled  vehicles  (e.g..  OBD  I  requires 
EGR  monitoring  while  many  alternative 
fueled  vehicles  have  no  EGR).  and 
sometimes  manufacturers  would  rather 
comply  with  OBD  II  or  federal  OBD  than 
comply  with  OBD  I  because  it  is  more 
accurate  and  effective  (e.g.,  OBD  I 
requires  pass/fail  determinations  of 
computer  input  and  output  components, 
while  OBD  II  requires  rational  decisions 
to  be  made  concerning  the  functional 
characteristics  of  input  and  output 
components,  i.e.,  the  component  is 
working,  but  is  it  working  the  way  it 
should  work?). 

D.  Bevised  Engine  Misfire  Identification 
Criteria 

Another  change  being  made  in  this 
direct  final  rulemaking  is  a  revision  to 
the  misfire  identification  requirement. 
Currently,  the  federal  OBD  regulation 
requires  that  a  fault  code  identify  the 
specific  cylinder  in  which  a  misfire 
condition  has  been  detected  for  those 


«59  FR  48472.  September  21.  1994. 


>Title  13  California  Code  §  1968.  p.  614.16.1. 


cases  where  just  one  cylinder  is 
misfiring.  However,  in  working  toward 
meeting  the  expanded  misfire 
monitoring  requirements  of  OBD  II  for 
the  1997  model  year  (detection  under  all 
positive  torque  engine  conditions),  some 
manufacturers  have  found  that  specific 
cylinder  identification  can  be  unreliable 
at  higher  engine  speeds.  The  current 
federal  OBD  requirement  does  not 
specifically  require  misfire  detection  at 
such  engine  speeds,  but  the  Agency 
does  not  want  to  provide  any  incentive 
for  manufacturers  to  disable  misfire 
monitoring  under  conditions  where 
misfire  can  occur  and  can  be  reliably 
detected,  even  where  those  conditions 
are  outside  the  range  of  Federal  Test 
Procedure  (FTP)  operation. 
Consequently,  the  new  provision  will 
allow  a  manufacturer  to  disable 
algorithms  employed  to  identify  the 
misfiring  cylinder  under  certain 
operating  conditions  if  it  can  be 
demonstrated  that  the  algorithm  would 
not  operate  reliably  when  such 
conditions  exist.  This  change  will  have 
no  impact  on  the  operating  conditions 
under  which  misfire  is  to  be  detected, 
and  it  is  consistent  with  changes 
recently  made  to  the  OBD  II  regulations. 

E.  Delay  of  the  Signal  Access 
Requirements  ofSAE]1979  Test  Modes 
6  and  7 

Also  being  changed  in  this  direct  final 
rulemaking  is  a  delay  to  the  1997  model 
year  for  full  implementation  of  the 
signal  access  requirements  specified  in 
§§86.094-17(0(3)  and  86.094-17(h). 
Test  modes  6  and  7  have  only  recently 
been  added  to  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
J1979  to  standardize  the  format  for 
making  available  numerical  test  results 
and  limits  for  monitored  components 
and  systems,  and  the  one-trip  trouble 
codes  for  continuously  monitored 
components.  This  information  is  helpful 
in  diagnosis  and  repair  of  emission- 
related  malfunctions. 

F  Extension  of  Limited  Waiver 
Provisions  Into  the  1995  Model  Year 

EPA  is  providing  an  extension 
through  the  1995  model  year  of  a 
limited  waiver  provision  found  in 
§86.094-17(1).  Previously,  this  limited 
waiver  provision  was  provided  for  1994 
model  year  vehicles  onlv.  As  decided  in 
the  February,  1993.  OBD  final 
rulemaking,  there  may  he  some  engine 
families  with  very  low  sales  volumes 
that  have  never  been  equipped  with  an 
OBD  I  or  similar  OBD  system.  In  such 
cases,  EPA  may  make  special 
considerations  by  granting  waivers  as 
done  in  the  1994  model  year  for  the 
1995  model  year  to  a  system  less  than 


OBD  I.  EPA  will  consider  such  factors 
as  manufacturer  projections  of  very  low 
sales  volume  for  an  engine  family  (e.g., 
5000  or  less),  scheduled  phase-out  of 
significant  engine  technology  with  the 
1994  or  1995  model  years  for  that 
engine  family,  and  whether  or  not  the 
engine,  or  any  similar  engine  within  the 
manufacturer's  product  line,  has  ever 
been  equipped  with  an  OBD  I  or  similar 
OBD  system  in  making  waiver  decisions 
to  a  system  less  than  OBD  I.  As  stated, 
this  provision  was  previously  available 
only  for  1994  model  year  vehicles  and 
is  now  being  provided  for  1995  model 
year  vehicles.  Note  that  the  Agency  has 
no  intention  of  providing  this  limited 
waiver  provision  for  the  1996  model 
year. 

G.  Revised  Electrical  Continuity/ 
Functionality  Check  Provisions 

Also  being  changed  in  this  direct  final 
rulemaking  is  the  electrical  circuit 
continuity  monitoring  provision  of 
§  86.094-1 7(b)(1).  This  change  is  being 
made  to  clarify  the  Agency's  stance  that 
component  functionality  checks  (i.e.,  a 
check  of  the  functional  characteristics  of 
a  component/system  J  are  an  acceptable 
and  perhaps  more  effective  diagnostic 
tool  than  an  electrical  continuity  check 
alone.  The  current  requirement  specifies 
that,  "*   *   *  all  emission-related 
powertrain  components  connected  to  a 
computer  shall,  at  a  minimum,  be 
monitored  for  circuit  continuity."  The 
new  requirement  specifies  that  a 
functional  system  check  may  be 
performed  provided  the  manufacturer 
can  demonstrate  that  the  functional 
check  is  equivalent  or  superior  to  the 
circuit  continuity  monitor. 

Correspondingly,  the  certification 
provisions  of  §  86.094-30  and  §  86.095- 
30  are  being  changed  to  reflect  the 
monitoring  requirement  change  being 
made  to  §  86.094-1 7(b)(1).  The  new 
certification  provisions  specify  that  the 
MIL  must  illuminate  upon  electrical 
disconnection  of  the  evaporative  purge 
control  (if  equipped),  or  the  operation  of 
any  emission-related  powertrain 
component  which  results  in  emission 
increases  equal  to  anv  one  of  the  0.2/ 
1.7/0.5  g/mi  HC/CO/NOx  emission 
thresholds. 

These  changes  are  similar  to  a  change 
recently  made  to  the  OBD  II  regulations 
which  requires  that  the  MIL  be 
illuminated  for  any  emission-related 
powertrain  component  malfunction 
causing  emissions  to  increase  by  15 
percent  of  the  applicable  emission 
standard.  Section  86.094-1 7(b) 
currently  requires  that  the  OBD  system, 
at  a  minimum,  detect  loss  of  circuit 
continuity  in  any  emission-related 
powertrain  component  connected  to  a 


computer.  This  requirement  will  still 
apply  as  the  minimum  acceptable 
monitoring  approach.  However,  l)ecause 
the  Agency  believes  that  a  functional 
check  can  be  a  more  effective  diagnostic 
tool  than  an  electrical  continuity  check 
alone,  the  Agency  will  accept  a 
functional  check.  The  Agency  will 
minimally  accept  an  electrical 
continuity  check  provided  the 
manufacturer  can  demonstrate  the 
adequacy  of  such  a  check. 

H.  Deletion  of  Anti-Tampering 
Regulations 

Also  being  changed  in  this  direct  final 
rulemaking  is  the  deletion  of  §  86.094- 
18  and  the  revision  of  §86.094-1 7(j)  for 
reasons  specified  above  and  in  Federal 
Register  notice  of  court  decisions 
regarding  Agency  regulations.'-  EPA  is 
continuing  to  review  its  policy  concerns 
regarding  tampering.  EPA  may  in  the 
future  determine  that  if  is  appropriate  to 
promulgate  new  regulations  to  address 
these  concerns.  If  the  Agency 
determines  that  new  regulations  are 
appropriate.  EPA  will  at  that  time 
publish  a  notice  of  proposed  rulemaking 
addressing  these  concerns. 

III.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  if  views  the 
changes  contained  herein  as 
noncontroversial  and  anticipates  no 
adverse  or  critical  comments.  This 
direct  final  rulemaking  alters  an  existing 
provision  by  aligning  federal  OBD 
requirements  with  the  most  recent 
California  OBD  II  requirements.  Auto 
manufacturers  should  not  fake  issue 
since  they  favor  the  requirements 
intended  under  this  rule  as  they  will 
save  costs  without  impacting  OBD 
system  effectiveness,  and  they  are 
provided  more  leadtime  for 
development  of  OBD  svstems  for 
alternative  fueled  vehicles.  Aftermarket 
manufacturers  and  the  independent 
ser\'ice  industry  should  not  take  issue 
since  the  rule  will  not  affect  the 
serviceability  of  vehicles  or  the  design 
of  replacement  parts.  Aftermarket  fuel 
conversion  kitMianufacturers  should  not 
take  issue  since  they  favor  additional 
leadtime  for  development  of  OBD 
systems.  Environmental  groups  should 
not  take  issue  since  the  rule  will  not 
significantly  affect  the  emission 
reductions  associated  with  OBD,  and 
the  rule  will  provide  regulator,  relief  for 
alternative  fueled  vehicles  allowing 
these  vehicles  to  be  more  readily 
introduced  into  the  vehicle  fleet. 


»  59  FR  51114.  Ocloberr.  1994 
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In  addition,  the  Agency's  deletion  of 
the  anti-tampering  regulations  is 
required  by  court  order. 

This  action  will  be  effective  on  May 
22. 1995  unless  EPA  is  notiHed  by  April 
24.  1995  that  adverse  or  critical 
comments  will  be  submitted.  EPA 
requests  that,  should  any  adverse  or 
critical  comments  be  submitted,  they  be 
submitted  according  to  the  speciHc 
issues  as  identiPied  below: 

(a)  Acceptance  of  Revised  California 
OBDII 

(b)  Allowance  of  OBD  Deficiencies  for 
Federal  OBD  Vehicles 

(c)  Relief  for  Alternative  Fueled 
Vehicles 

(d)  Revised  Engine  Misfire 
Identincation  Criteria 

(e)  Delay  of  the  Signal  Access 
Requirements  of  SAE  J1979  Test  Modes 
6  and  7 

/  (f)  Extension  of  Limited  Waiver 

Provisions  into  the  1995  Model  Year 

(g)  Revised  Electrical  Continuity/ 
Functionality  Check  Provisions 

(h)  Deletion  of  Ant i -Tampering 
Regulations 

Should  EPA  receive  such  notice  of 
adverse  or  critical  comments  on  the 
spectfic  issues  as  identified  above,  EPA 
will  publish  one  action  withdrawing  the 
provisions  of  this  final  action 
corresponding  to  that  specific  issue.  A 
subsequent  action  will  then  be 
published  proposing  those  provisions 
and  requesting  comments. 

IV.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  ^  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
Th©  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  » 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


58  FR  SI 735  (October  4.  1993). 


It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  direct  final  rulemaking  does  not 
change  the  information  collection 
requirements  submitted  to  and 
approved  by  OMB  in  association  with 
the  OBD  final  rulemaking  (58  FR  9468, 
February  19.  1993;  and.  59  FR  38372. 
July  28. 1994). 

C.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  This 
direct  final  rulemaking  will  provide 
regulatory  relief  to  both  large  and  small 
volume  automobile  manufacturers  by 
maintaining  consistency  with  California 
OBD  II  requirements,  by  providing  the 
limited  1995  model  year  waiver,  by 
allowing  deficiencies  for  federal  OBD 
compliance,  and  by  providing 
regulatory  relief  for  alternative  fueled 
vehicles.  This  direct  final  rulemaking 
will  have  no  impact  on  businesses 
which  manufacture,  rebuild,  distribute, 
or  sell  automotive  parts,  nor  those 
involved  in  automotive  service  and 
repair. 

Therefore,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(B).  the  Administrator 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq.,  and 
implementing  regulations.  5  CFR  Part 
1320.  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

E.  Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  direct  final 
rulemaking  are  available  on  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
bulletin  Board  System  (TTNBBS) 
Instructions  for  accessing  TTNBBS  and 
downloading  the  relevant  files  are 
described  below. 

TTNBBS  can  be  accessed  using  a  dial- 
in  telephone  line  (919)  541-5742  and  a 
1200.  2400,  or  9600  bps  modem 
(equipment  up  to  14.4  Kbps  can  be 
accommodated).  The  parity  of  the 
modem  should  be  set  to  N  or  none,  the 
data  bits  to  8.  and  the  stop  bits  to  1. 


When  first  signing  on  the  bulletin  board, 
the  user  will  be  required  to  answer  some 
basic  informational  questions  to  register 
into  the  system.  After  registering, 
proceed  through  the  following  options 
from  a  series  of  menus: 

(T)  Gateway  to  TTN  Technical  Areas 
(Bulletin  Boards) 

(M)  OMS 

(K)  Rulemaking  and  Reporting 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
chronological  order  with  brief 
descriptions.  File  information  can  be 
obtained  from  the  "READ.ME"  file.  To 
download  a  file,  the  user  needs  to 
choose  a  file  transfer  protocol 
appropriate  for  the  user's  computer  from 
the  options  listed  on  the  terminal. 

TTNBBS  is  available  24  hours  a  day. 
7  days  a  week  except  Monday  morning 
from  8-12  Eastern  Time,  when  the 
system  is  down  for  maintenance  and 
backup.  For  help  in  accessing  the 
system,  call  the  systems  operator  at 
(919)  541-5384  in  Research  Triangle 
Park.  North  Carolina,  during  normal 
business  hours  Eastern  Time. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline, 
Incorporation  by  reference.  Motor 
vehicles.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  2,  1995. 
Carol  M.  Bro%vner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  86  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  205,  206,  207. 
208.  215.  216.  217.  and  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542.  7549.  7550,  7552,  and 
7601(a)). 

Subpart  A — [Amended] 

2.  Section  86.094-17  is  amended  by 
revising  paragraphs  (b)(1),  (e)(2).  (f](3). 
(i),  and  (j)  to  read  as  follows: 

§  86.094-17    Emission  control  diagnostic 
system  for  1994  and  later  light-duty 
vehicles  and  light-duty  trucks. 


(b)  (1)  The  electronic  evaporative 
emission  purge  control,  if  equipped,  and 
all  emission-related  powertrain 
components  connected  to  a  computer 
shall,  at  a  minimum,  be  monitored  for 
circuit  continuity.  In  lieu  of  monitoring 
circuit  continuity,  a  functional  system 
check  may  be  performed  provided  the 
manufacturer  can  demonstrate  that  the 
functional  check  is  equivalent  or 
superior  to  the  circuit  continuity 
monitor.  All  components  required  by 
these  regulations  to  be  monitored  shall 
be  evaluated  periodically,  but  no  less 
frequently  than  once  per  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  appendix  I,  paragraph  (a),  of 
this  part,  or  similar  trip. 
***** 

(e)  *   •    • 

(2)  For  a  single  misfiring  cylinder,  the 
fault  code(s)  shall  identify  the  cylinder, 
unless  the  manufacturer  submits  data 
and/or  an  engineering  evaluation  which 
adequately  demonstrate  that  the 
misfiring  cylinder  cannot  be  reliably 
identified  imder  certain  operating 
conditions;  multiple  misfiring  cylinders 
need  not  be  uniquely  identified  if  a 
distinct  multiple  misfire  fault  code  is 
stored. 
***** 

(Q    .      *      * 

(3)  For  all  emission  control 
components  and  systems  for  which 
specific  on-board  evaluation  tests  are 
conducted  (catalyst,  oxygen  sensor, 
etc.),  the  resuhs  of  the  most  recent  test 
performed  by  the  vehicle,  and  the  limits 
to  which  the  system  is  compared  shall 
be  available  through  the  data  link  per 
SAE  J1979  specifications  as  referenced 
in  paragraph  (h)  of  this  section 
beginning  no  later  than  the  1997  model 
year.  The  Administrator  may  allow  a 
pass/fail  indication  for  the  most  recent 
test  results  for  those  monitored 
components  and  systems  for  which  such 
an  indication  is  more  appropriate  (e.g.. 
misfire  detection,  fuel  system 
monitoring,  etc.). 
***** 

(i)  Upon  application  by  the 
manufacturer,  the  Administrator  may 
either  waive  the  requirements  of  this 
section  for  specific  components  of  any 
,    class  or  category  of  light-duty  vehicles 
or  light-duty  trucks  for  model  years 
1994  or  1995  (or  both),  or.  through  the 
1998  model  year,  the  Administrator  may 
accept  an  OBD  system  as  compliant 
even  though  specific  requirements  are 
not  fully  met.  Such  waivers  or 
compliances  without  meeting  specific 
requirements  will  be  granted  only  if 
compliance  would  be  infeasible  or 
unreasonable  considering  such  factors 
as.  but  not  limited  to.  technical 


feasibility,  lead  time  and  production 
cycles  including  phase-in  or  phase-out 
of  engines  or  vehicle  designs  and 
programmed  upgrades  of  computers, 
and  if  any  unmet  requirements  are  not 
carried  over  from  the  previous  model 
year  except  where  unreasonable 
hardware  modifications  would  be 
necessary  to  correct  the  noncompliance, 
and  the  manufacturer  has  demonstrated 
an  acceptable  level  of  effort  toward 
compliance  as  determined  by  the 
Administrator.  For  alternative  fueled 
vehicles  (i.e..  natural  gas.  liquified 
petroleum  gas.  or  methanol),  beginning 
with  the  model  year  for  which  emission 
standards  are  applicable  and  extending 
through  the  1998  model  year, 
manufacturers  may  request  the 
Administrator  to  waive  specific 
monitoring  requirements  of  this  section 
for  which  monitoring  may  not  be 
reliable  with  respect  to  the  use  of  the 
alternative  fuel.  At  a  minimum,  all 
vehicles  covered  by  this  section, 
including  those  receiving  a  waiver  as 
described  in  this  paragraph,  shall  be 
equipped  with  an  OBD  system  meeting 
either  the  California  OBD  I 
requirements,  or  some  acceptable 
portion  of  the  California  OBD  II  or 
federal  OBD  requirements  as  specified 
in  this  section,  except  that  for  the  1994 
and  1995  model  years  EPA  may  grant  a 
waiver  to  a  system  less  than  OBD  I 
giving  consideration  to  such  factors  as 
manufacturer  projections  of  very  low- 
sales  volume  for  an  engine  family  (e.g., 
5000  or  less),  scheduled  phase-out  of 
significant  engine  technology  with  the 
1994  or  1995  model  years  for  that 
engine  family,  and  whether  or  not  the 
engine,  or  any  similar  engine  within  the 
manufacturer's  product  line,  has  ever 
been  equipped  with  an  OBD  I  or  similar 
OBD  system. 

(j)  Demonstration  of  compliance  with 
California  OBD  II  requirements  (Title  13 
California  Code  1968.1),  as  modified 
pursuant  to  California  Mail  Out  #95-03 
(January  19,  1995),  shall  satisfy  the 
requirements  of  this  section  through  the 
1998  model  year  except  that  compliance 
with  Title  13  California  Code  1968.1(d). 
pertaining  to  tampering  protection,  is 
not  required  to  satisfy  the  requirements 
of  this  section. 

§  86.094-1 8    [Removed] . 

3.  Section  86.094-18  is  removed. 

4.  Section  86.094-30  is  amended  by 
revising  paragraph  (f)(4)  to  read  as 
follows: 

§86.094-30    Certification. 

***** 

(0*    *   * 

(4)  The  electronic  evaporative  purge 
control  device  (if  equipped)  is 


disconnected  or  the  operation  of  any 
emission-related  powertrain  component 
connected  to  a  computer  results  in  an 
increase  in  emissions  of  0.2  g/mi  HC  or 
1.7  g/mi  CO  or  0.5  g/mi  NO,  on  a 
normal  temperature  (20  to  30  "Q 
emission  certification  test. 

5.  Section  86.095-30  is  amended  by 
revising  paragraph  (0(4)  to  read  as 
follows: 

§86.095-30    Certification. 

***** 

(Q  *    *    * 

(4)  The  electronic  evaporative  purge 
control  device  (if  equipped)  is 
disconnected  or  the  operation  of  any 
emission-related  powertrain  component 
connected  to  a  computer  results  in  an 
increase  in  emissions  of  0.2  g/mi  HC  or 
1.7  g/mi  CO  or  0.5  g/mi  NO»  on  a 
normal  temperature  (20  to  30  °C) 
emission  certification  test. 

IFR  Doc.  95-6272  Filed  3-22-95;  8;45  am) 
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40  CFR  Part  300 

[FRL-5176-9] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Cr>-stal 
City  Airport  Superfund  Site  (Site)  from 
the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Site  in  Crystal  City,  Texas,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA). 
EPA  and  the  State  of  Texas  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover.  EPA  and  the 
State  of  Texas  have  determined  that 
remedial  actions  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 

EFFECTIVE  DATE:  March  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  R.  Franke,  Remedial  Project 
Manager,  US  EPA,  Region  6.  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
(214) 665-8521. 
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SUPPt-EMENTARY  INFORMATION:  The  Site 

to  be  deleted  from  the  NPL  is  the 
"Crystal  City  Airport  Superfund  Site," 
Crystal  City,  Texas.  A  Notice  of  Intent 
to  Delete  for  this  Site  was  published  on 
January  4, 1995  (60  FR  422).  The  closing 
date  for  public  comment  was  February 
3,  1995.  EPA  received  no  comments 
during  the  comment  period. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  a  list  of  the  most 
serious  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  response 
actions  financed  using  the  Hazardous 
Substance  Response  Trust  Fund  (Fund). 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP. 
provides  that  in  the  event  of  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  shall  be  restored 
to  the  NPL  without  application  of  the 
Hazard  Ranking  System.  Deletion  of  a 
site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  actions. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 

waste. 

Dated:  March  6.  1995. 

William  B.  Hathaway, 

Acting  Regional  Administrator, 
Environmental  Protection  Agency.  Region  6. 

For  the  reasons  setout  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
132Ud);  E.O.  11735.  38  FR  21243;  E.O. 
12580;  52  FR  2923;  E.O.  12777,  56  FR  54757. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  Crystal  City 
Airport  Superfund  Site.  Crystal  City, 
Texas. 

(FR  Doc.  95-7197  Filed  3-22-95:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order— 7125 
[AK-e32-1430-01;  AA-2793,  J-OIOIW) 

Partial  Revocation  of  Public  Land 
Order  No.  829  and  Putilic  Land  Order 
No. 1731;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  two  public 
land  orders  insofar  as  they  affect 
approximately  468.81  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Forest  Service,  Department  of 
Agriculture,  for  the  Herbert  River  Public 
Service  Site  and  the  Mill  Creek 
Industrial  Area.  The  lands  are  no  longer 
needed  for  the  purposes  for  which  they 
were  withdrawn.  This  action  also  allows 
the  conveyance  of  the  lands  to  the  State 
of  Alaska,  if  such  lands  are  otherwise 
available.  Any  lands  described  herein 
that  are  not  conveyed  to  the  State  are 
opened  and  will  be  subject  to  the  terms 
and  conditions  of  the  national  forest 
reservation  and  any  other  withdrawal  of 
record. 

EFFECTIVE  DATE:  March  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599.  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  829  and 
Public  Land  Order  No.  1731.  which 
withdrew  lands  for  use  by  the  Forest 
Service  as  administrative  sites, 
recreation  areas,  or  for  other  public 
purposes,  are  hereby  revoked  insofar  as 
they  affect  the  following  described 
lands: 

Copper  River  Meridian 

Tongass  National  Forest 

(a)  Public  Land  Order  No.  829  (AA-2793). 
T  38  S..  R.  64  E., 

Sec.  35.  lots  5.  7.  and  8; 

Sec.  36.  lot  6. 

The  area  descrilwd  contains  132.81  acres. 

(b)  Public  Land  Order  No.  1731  (J-010160). 
A  parcel  of  land  located  within  sec.  25  of 

T  62  S..  R  84  E.,  and  sees.  30  and  31  of  T. 
62  S.,  R  85  E..  more  particularly  described 
as: 

Beginning  at  U  S  C  ft  G  Station  "Virgin" 
located  at  Mill  Creek  on  the  cast  shore  of 
Eastern  Passage,  thence; 

East.  '/•  mile; 

North.  I'/j  miles;  ' 

West.  1  mile  to  U  SC  &  G  Station  "Mill"; 


Southerly,  along  line  of  mean  high  tide  of 
Eastern  Passage  to  point  of  bteginning. 

The  area  described  contains  approximately 
336  acres. 

The  areas  describes  aggregate 
approximately  468.61  acres. 

2.  The  State  of  Alaska  applications  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7,  1958.  48 
U.S.C.  note  prec.  21  (1988).  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988),  become  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  lands  are 
otherwise  available.  Lands  not  conveyed 
to  the  State  are  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
the  Tongass  National  Forest  reservation 
and  any  other  withdrawal  of  record. 

Dated:  March  13,  1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  95-7153  Filed  3-22-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

(PR  Docket  No.  93-61;  FCC  95-41] 

Automatic  Vehicle  Monitoring  Systems 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  rule  making  proceeding 
adopts  rules  for  the  future  licensing  and 
continued  development  of  a  number  of 
services  and  equipment  using  the  902- 
928  MHz  band.  In  recent  years. 
Automatic  Vehicle  Monitoring  (AVM) 
systems  and  unlicensed  Part  15  devices 
have  developed  and  proliferated  in  this 
band  and  are  providing  services  that  are 
valuable  and  in  the  public  interest. 
These  services  range  from  licensed 
vehicle  location  and  automatic  toll 
collection  systems  to  unlicensed  devices 
used  for  utility  meter  reading  and 
inventory  control.  The  adopted 
allocation  plan  for  the  902-928  MHz 
band  includes  8  MHz  of  additional 
spectrum  for  AVM  services  and 
establishes  new  provisions  for 
governing  the  interference  obligations  of 
Part  15  and  amateur  operations  in  this 
band.  This  plan  balances  the  differing 
operational  needs  of  these  varied  types 
of  uses  so  that  most  AVM  systems  and 
Part  15  devices  will  be  able  to  achieve 
their  service  objectives  without 
impeding  each  other's  use  of  the 
spectrum.  The  adopted  rules  also 


modify  and  eliminate  outdated 
regulations  that  have  not  kept  pace  with 
the  technological  evolution  of  AVM  and 
establish  a  new  service,  the  Location 
and  Monitoring  Service  (LMS).  that  both 
encompasses  the  old  AVM  service  and 
future  advanced  transportation-related 
services. 

EFFECTIVE  DATE:  April  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Dombrowsky.  Martin  D. 
Liebman  or  John  J.  Borkowski  in  the 
Wireless  Telecommunications  Bureau  at 
(202) 418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  PR  Docket  No.  93-61, 
adopted  February  3,  1995  and  released 
February  6.  1995.  The  full  texts  of 
Commission  decisions  are  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (Room  230).  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services 
(ITS).  Inc.,  (202)  857-3800.  2100  M 
Street.  NW.  Suite  140.  Washington,  DC 
20037. 

Paperwork  Reduction 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Summary  of  the  Report  and  Order 

1.  The  Commission  initiated  the  AVM 
service  in  1974.  when  it  adopted  its 
Report  and  Order  in  Docket  No.  18302. 
30  RR  2d  1665  (1974)  (1974  Order).  In 
the  1974  Order,  we  found  that  AVM  had 
the  potential  to  accommodate  a  number 
of  important  functions,  such  as  tracking 
and  monitoring  large  fleets  of  vehicles 
and  providing  information  to  allow 
more  efficient  use  of  vehicles  through 
befter  dispatch  and  routing  information. 
We  also  noted  that  AVM  systems  had 
already  been  operating  for  several  years 
on  an  experimental  and  developmental 
basis,  allowing  us  to  gain  valuable 
information  regarding  advances  in  AVM 
technology.  (The  Commission  first 
licensed  AVM  on  a  developmental  basis 
in  1968.  In  1972,  the  Commission 
sought  additional  information  on  the 
development  of  AVM  since  its  original 
inquiry  and  proposed  to  adopt  rules  for 
permanent  licensing.  See  Further  Notice 
of  Inquiry  and  Notice  of  Proposed  Rule 
Making.  Docket  No.  18302.  35  FCC  2d 


692  (1972).  While  recognizing  the 
technological  progress  made  by  AVM. 
we  concluded  that  development  of  new 
vehicle  monitoring  technologies  was 
also  likely  in  the  future,  making  it 
inadvisable  to  adopt  permanent  rules 
until  more  information  was  available 
regarding  the  viability  of  such  new 
technologies.  Accordingly,  we  decided 
to  provide  for  the  licensing  of  AVM 
systems  on  both  a  permanent  and  a 
developmental  basis  under  "interim" 
rules.  1974  Order  ai  para.  5.  These  rules 
have  remained  in  effect  until  now. 

2.  Our  1974  AVM  rules  provide  for 
licensing  of  AVM  systems  in  the  903- 
912  and  918-927  MHz  bands,  as  well  as 
in  several  bands  below  512  MHz.  While 
little  licensing  of  AVM  has  occurred 
below  512  MHz,  there  has  been 
significant  AVM  use  of  the  900  MHz 
bands  in  recent  years.  Existing  AVM 
systems  in  these  bands  generally  fall 
into  one  of  two  broad  technological 
categories:  multilateration  systems  and 
non-multilateration  systems. 
Multilateration  systems  use  spread- 
spectrum  technology  to  locate  vehicles 
(and  other  moving  objects)  with  great 
accuracy  throughout  a  wide  geographic 
area.  This  technology  is  used,  for 
example,  by  trucking  companies  to 
locate  and  track  their  vehicle  fleets,  by 
municipal  governments  to  pinpoint  the 
location  of  their  buses,  and  by 
entrepreneurs  who  are  developing 
subscriber-based,  stolen  vehicle 
recovery  systems.  Non-multilateration 
systems  use  narrowband  technology  to 
transmit  data  to  and  from  vehicles 
passing  through  a  particular  location. 
This  technology  is  now  providing 
valuable  services  to  state  and  local 
governments  operating  various  types  of 
automated  toll  collection  systems — with 
an  estimated  500,000  cars  currently 
served  by  such  systems — and  by  the 
railroad  industry  in  the  monitoring  of 
their  systems'  railway  cars. 

3.  It  is  expected  that  in^the  coming 
years  both  types  of  LMS  systems  will 
play  an  integral  role  in  the  development 
and  implementation  of  the  variety  of 
radio  advanced  transportation-related 
services,  known  as  "Intelligent  Vehicle 
Highway  Systems"  (IVHS)  or 
"Intelligent  Transportation  Systems" 
(ITS).  The  ITS  is  a  collection  of 
advanced  radio  technologies  that 
promise  to  improve  the  efficiency  and 
safety  of  our  nation's  highways,  reduce 
harmful  automobile  emissions,  promote 
more  efficient  energy  use,  and  increase 
national  productivity. 

4.  To  recognize  the  expected  growth 
of  ITS,  this  Report  and  Order  creates  a 
new  subpart  in  Part  90  for 
Transportation  Infrastructure  Radio 
Services  (TIRS).  The  Location  and 


Monitoring  Service  (LMS).  which  uses 
the  902-928  MHz  band,  constitutes  the 
first  ser\'ice  contained  within  the  TIRS 
category.  As  we  allocate  additional 
spectrum  or  create  new  services 
intended  to  further  the  efficiency  of  the 
nation's  transportation  infrastructure, 
these  new  services  will  likely  be 
regulated  under  the  TIRS.  The  TIRS  will 
thus  further  Congress's  goal  of 
encouraging  ITS  by  providing  an 
organized  and  unified  approach  towards 
regulating  spectrum  for  ITS-related 
services. 

5.  LMS  systems  will  share  their 
portion  of  the  902-928  MHz  band  with  ♦ 
other  users.  The  band  is  allocated  on  a 
primary  basis  for  use  by  Government 
radiolocation  systems  and  Industrial. 
Scientific,  and  Medical  (ISM) 
equipment,  with  Government  fixed  and 
mobile  operations  secondary  to  these 
users.  Amateur  Radio  Service  licensees 
operate  in  the  entire  band,  but  on  a 
secondary  basis  to  the  ISM,  Government 
and  AVM  users.  Part  15  uses  are 
permitted  in  this  band,  but  are 
secondary  to  all  other  uses,  including 
AVM  and  amateur  operations. 

6.  In  1989  and  1990,  we  also  modified 
our  rules  to  permit  enhanced  operation 
of  spread  spectrum-based  radio  devices 
throughout  the  902-928  MHz  band  on 
an  unlicensed  basis,  pursuant  to  Part  15 
of  our  Rules.  Since  modifying  our  rules 
to  provide  for  enhanced  Part  15 
operations,  see  Report  and  Order.  Gen. 
Docket  No.  87-389,  4  FCC  Red  3493 
(1989).  54  FR  17710  (April  25.  1989). 
and  Report  and  Order,  Gen.  Docket  No. 
89-354,  5  FCC  Red  4125  (1990).  55  FR 
28760  (July  13,  1990),  a  large  number  of 
equipment  manufacturers  and 
entrepreneurial  companies  have 
developed  radio  devices  and 
implemented  radio  systems  employing 
spread-spectrum  technology  in  the  902- 
928  MHz  band.  It  is  estimated  that 
several  million  Part  15  devices  have 
been  sold  and  are  being  used  every  day 
to  provide  a  wide  variety  of  valuable 
services  to  the  American  public. 

7.  On  May  28. 1992.  North  American 
Teletrac  and  Location  Technologies 
(Teletrac)  filed  a  Petition  for  Rule 
Making  (RM-8013)  requesting  that  we 
adopt  permanent  rules  for  licensing 
AVM  systems.  On  March  11,  1993,  in 
response  to  Teletrac's  petition,  we 
adopted  the  Notice  of  Proposed  Rule 
Making  [Notice]  in  this  proceeding  to 
examine  the  future  licensing  and 
continued  development  of  AVM 
systems.  PR  Docket  No.  93-61.  8  FCC 
Red.  2502  (1993).  58  FR  21276  (April 
20.  1993).  In  the  Notice,  we  propose  to 
replace  the  existing  interim  rules  for 
AVM  with  permanent  rules.  We  also 
proposed  to  expand  the  technical 
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parameters  of  the  service  to  permit 
locating  and  monitoring  of  people  and 
objects,  as  well  as  vehicles,  and 
therefore  proposed  to  rename  the 
service  as  the  Location  and  Monitoring 
Service  (LMS).  Additionally,  we 
proposed  to  allocate  the  entire  902-928 
MHz  band  for  LMS,  with  separate 
allocations  for  multiiateration  LMS 
systems  and  non-multilateration  LMS 
systems.  We  proposed  that  all  LMS 
systems  operate  on  a  shared  basis. 

8.  In  response  to  our  Notice,  we 
received  numerous  comments  and  reply 
comments  from  LMS  service  providers, 
LMS  licensees  that  use  LMS  systems  to 
meet  their  own  internal  needs  (such  as 
railroad  companies  and  local 
government  entities).  LMS  users, 
manufacturers  and  users  of  Part  15 
equipment,  and  Amateur  operators.  We 
solicited  further  comments  and  reply 
comments  in  response  to  ex  parte 
communications  we  received.  See 
Public  Notice.  DA  94-129.  PR  Docket 
No.  93-61,  59  Fed.Reg.  7239  (February 
15.  1994).  Comments  offered  a  wide 
array  of  suggestions  on  the  many 
complex  issues  raised  in  the  Notice. 
Although  we  are  adopting  many  of  the 
proposals  set  forth  in  our  Notice,  the 
comprehensive  record  developed  in  this 
proceeding  has  led  us  to  modify  some 
of  our  proposals,  especially  as  they 
concern  the  spectrum  available  for  the 
different  types  of  LMS  systems,  the 
licensing  procedures  for  the  band,  and 
the  general  obligations  of  various  users 
of  the  band. 

9.  Muhilateration  and  non- 
multilateration  LMS  systems,  amateur 
operations,  and  Part  15  devices  will  all 
play  an  important  role  in  providing 
valuable  services  to  the  American 
public  in  the  coming  years.  We  believe 
that  our  decisions  in  this  proceeding 
recognize  this  importance  and  will 
enable  all  of  these  services  to  make 
continued  use  of  this  spectrum.  We 
have  therefore  developed  a  spectrum 
plan  that  attempts  to  accommodate  all 
of  these  users'  requirements.  The  plan: 

(1)  continues  to  permit  secondary 
operations  by  unlicensed  Part  15  and 
amateurs  across  the  entire  band,  but 
affords  users  in  these  services  a  greater 
degree  of  protection  to  their  operations: 

(2)  enables  non-multilaterations  LMS 
systems  to  operate  on  spectrum  separate 
from  multiiateration  systems:  and  (3) 
allocates  spectrum  on  an  exclusive  basis 
for  multiiateration  LMS  licenses. 

10.  In  this  Report  and  Order  we  have 
therefore  made  the  following  decisions: 

■  Change  the  name  of  this  service 
from  the  Automatic  Vehicle  Monitoring 
(AVM)  to  the  Location  and  Monitoring 
Service  (LMS). 


■  Change  the  terminology  used  to 
refer  to  the  two  general  categories  of 
LMS  technologies  from  "wideband"  and 
"narrowband"  to  "multiiateration"  and 
"non-multilateration,"  respectively. 

■  Permit  multiiateration  LMS 
systems  to  locate  any  object — animate  or 
inanimate — ancillary  to  their  primary 
vehicular  location  and  monitoring 
services. 

■  Permit  LMS  systems  to  transmit 
and  receive  status  and  instructional 
information,  both  non-voice  and  voice, 
related  to  the  location  and  monitoring  of 
a  mobile  unit  and  permit  LMS  systems 
to  interconnect  with  the  Public 
Switched  Network  (PSN)  on  a  restricted 
basis. 

■  Expand  LMS  license  eligibility  to 
all  entities  to  be  licensed  under  Part  90 
of  our  Rules  and  allow  service  in  the 
902-928  MHz  band  to  be  provided  by 
LMS  licensees  to  both  individuals  and 
the  Federal  Government  on  a 
commercial  basis  to  paying  subscribers. 

■  Clarify  what  constitutes  harmful 
interference  to  muhilateration  licensees 
by  unlicensed  Part  15  devices  and 
amateur  operations. 

■  Allocate  an  additional  8  MHz  of 
spectrum  in  the  902-928  MHz  band  for 
LMS  use,  permitting  the  entire  band  to 
be  used  for  this  purpose.  Adopt  a 
spectrum  allocation  scheme  for  the  902- 
928  MHz  band  that  assigns  separate  sub- 
bands  for  multiiateration  and  non- 
multilateration  operations  as  follows: 


Band  (MHz) 

System  license 

902.000-904.000  

Non-muttilateratKMi. 

904  000-909.750  

Multiiateration. 

909.750-919.750  

Non- multiiateration. 

919.750-921.750  

Multiiateration  and 

non-mult  lateration. 

921.750-927.250  

Multiiateration. 

927.250-928.000  

Multiiateration'. 

'  This  is  not  considered  a  separate  sut>- 
band.  Each  licensee  in  the  904.000-909.75 
MHz,  919.750-921.750  MHz  and  921.750- 
927.250  MHz  sut)-bands  will  otrtain  a 
narrowtjarxj  assignment  at  the  top  of  the  902- 
928  MHz  band  for  forward  link  operations,  as 
follows:  927.250-927.500  MHz  for  the 
921.750-927.250  MHz  t)and;  927.500- 
927.750  MHz  for  the  919.750-921  750  tjand; 
and  927.750-928.000  MHz  for  the  904.000- 
909.750  band. 

■  License  exclusive  multiiateration 
LMS  systems  within  each  Mayor 
Trading  Area  (MTA) '  and  four 


'  Rand-McNally  organizes  the  50  states  and  the 
District  of  Columbia  into  47  MTAs.  SeeRand- 
McNally  Commercial  Atlas  and  Marketing  Guide. 
36-39.  (123d  ed.  1992).  PCIA  and  Rand-McNally 
have  recently  entered  into  an  agreement  regarding 
the  use  of  Rand-McNally's  market  area  designations 
(i.e..  Bajiic  Trading  Areas  (BTAs)  and  Major  Trading 
Areas  (MTAs))  for  the  licensing  of  various  mobile 
radio  services.  1-MS  is  not  covered  by  this 
agreement.  The  listings  of  the  Major  Trading  Areas, 
including  the  counties,  parishes  and  census 


additional  MTA-like  service  areas  ^  in 
the  three  sub-bands  designated  above, 
and  resolve  mutually  exclusive 
applications  through  competitive 
bidding. 

■  Grandfather  base  stations  of 
multiiateration  system  licensees 
authorized  as  of  February  3, 1995  and 
constructed  and  in  operation  by  April  1, 
1996. 

■  License  non-multilateration 
systems  on  a  shared  basis  in  the  three 
sub-bands  designated  above. 

■  Allow  multiiateration  licensees  to 
commence  operations  only  after 
demonstrating  interference  with  Part  15 
operations  is  minimized. 

Ordering  Clauses 

11.  Accordingly,  It  is  Ordered  that, 
pursuant  to  the  authority  of  Sections 
4(i),  302,  303(r),  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i),  302, 
303(r),  and  332(a),  Parts  2  and  90  of  the 
Commission's  Rules,  47  CFR  Parts  2  and 
90,  Are  Amended  as  set  forth  below, 
effective  on  April  24,  1995. 

12.  The  Petition  for  Rule  Making  filed 
on  January  13,  1994  by  the  American 
Radio  Relay  League  Is  Denied. 

13.  For  further  information 
concerning  this  Report  and  Order, 
contact  Thomas  S.  Dombrowsky,  Martin 
D.  Liebman  or  John  J.  Borkowski  of  the 
Wireless  Telecommunications  Bureau  at 
(202) 418-0620. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  603  of  Title  5, 
United  States  Code.  5  U.S.C.  603.  an 
Initial  Regulatory  Flexibility  Analysis 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  in  PR  Docket  No. 
93-61.  Written  comments  on  the 
proposals  in  the  Notice,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
were  requested. 

Pursuant  to  Section  604  of  Title  5, 
United  States  Code,  5  U.S.C.  604,  a 
Final  Regulatory  Flexibility  Analysis 
was  incorporated  in  the  Report  and 
Order  in  PR  Docket  No.  93-61  and  is 
presented  below. 

A.  Need  and  Purpose  of  the  Action 

The  rules  adopted  herein  will 
enhance  use  of  the  902-928  MHz  band 


divisions  that  comprise  each  MTA.  are  available  for 
public  inspection  in  the  Office  of  Engineering  and 
Technology's  Technical  Information  Center.  2nd 
Floor.  2000  M  Street  NW.,  Washington.  DC. 

'The  four  additional  regions  are:  (1)  Guam  and 
the  Northern  Mariana  Islands:  (2)  the 
Commonwealth  of  Puerto  Rico  and  the  U.S.  Virgin 
Islands:  (3)  American  Samoa:  and  (4)  Alaska  will  be 
treated  as  a  single  area  separate  from  the  Seattle 
MTA.  This  is  consistent  with  our  MTA-t>ased 
service  area  definitions  for  broadband  PCS  (see  47 
CFR  24.102)  and  for  the  Commercial  Mobile  Radio 
Services. 


for  location  and  monitoring  systems. 
These  rules  replace  the  existing  interim 
rules  that  govern  automatic  vehicle 
monitoring  systems.  The  new  rules 
create  a  more  stable  environment  for 
LMS  system  licensees  and  provide 
much  needed  flexibility  for  operators  of 
such  systems. 

B.  Issues  Raised  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

There  were  no  comments  submitted 
in  response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 
and  Rejected 

All  significant  alternatives  are 
•  discussed  in  this  Report  and  Order. 


List  of  Subjects      ^ 

47  CFR  Part  2 

Allocations,  Radio. 
47  CFR  Part  90 

Business  and  industry.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Parts  2  and  90  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 


International  table 


United  States  table 


Region  1— alloca-      Region  2— alloca-      Region  3— alloca- 
tion MHz  tion  MHz  Hon  MHz 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303.  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154, 154(i),  302.  303, 
303(r),  and  307,  unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  the  entries  for  902-928  MHz  in 
the  United  States  table  (Cols.  4  through 
7)  and  by  revising  United  States 
footnotes  US218  and  US275  to  read  as 
follows: 

§2.106    Table  of  Frequency  Alllocations. 


FCC  use  designators 


(1) 


(2) 


(3) 


Govemment 

Allocation  MHz 

(4) 


Non-Government 

Allocation  MHz 

(5) 


Rule  part(s) 
(6) 


Speaal-use  fre- 
querxsies 

(7) 


902-928  RADIO- 
LOCATION. 

707  US215 
US218  US267 
US275G11 
G59. 


902-928  

707US215 

US218  US267 

US275. 


Private  l^nd  Mo- 
bile (90).  Ama- 
teur (97). 


915+13  MHz:  In- 
dustnal,  sci- 
entific and  med- 
ical frequency. 


United  States  (US)  Footnotes 

***** 

US218    The  band  902-928  MHz  is 
.  available  for  Location  and  Monitoring 
Service  (LMS)  systems  subject  to  not  causing 
harmful  interference  to  the  operation  of  all 
Government  stations  authorized  in  these 
bands.  These  systems  must  tolerate 
interference  from  the  operation  of  industrial, 
scientific,  and  medical  (ISM)  devices  and  the 
operation  of  Govemment  stations  authorized 
in  these  bands. 
***** 

US275    The  band  902-928  MHz  is 
allocated  on  a  secondary  basis  to  the  amateur 
service  subject  to  not  causing  harmful 
interference  to  the  operations  of  Government 
stations  authorized  in  this  band  or  to 
Location  and  Monitoring  Service  (LMS) 
systems.  Stations  in  the  Amateur  service 
must  tolerate  any  interference  from  the 
operations  of  industrial,  scientific,  and 
medical  (ISM)  devices,  LMS  systems,  and  the 
operations  of  Govemment  stations  authorized 
in  this  band.  Further,  the  Amateur  Service  is 
prohibited  in  those  portions  of  Texas  and 
New  Mexico  bounded  on  the  south  by 
latitude  31°41'  North,  on  the  east  by 
longitude  104°11'  West,  and  on  the  north  by 
latitude  34°30'  North,  and  on  the  west  by 
longitude  107"'30'  West:  in  addition,  outside 
this  area  but  within  150  miles  of  these 
boundaries  of  White  Sands  Missile  Range  the 


service  is  restricted  to  a  maximum 
transmitter  peak  envelopie  power  output  of  50 
watts. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  and  332.  48  Stat. 
1066.  1082,  as  amended;  47  U.S.C.  154,  303, 
and  332,  unless  otherwise  noted: 

2.  Section  90.7  is  amended  by 
removing  the  entry  for  Automatic 
Vehicle  Monitoring  and  adding  new 
definitions  for  Basic  trading  areas. 
Forward  links.  Location  and  Monitoring 
Service  (LMS),  Major  trading  areas, 
Multiiateration  LMS  System,  and  Non- 
multilateration  LMS  System  in 
alphabetical  order  to  read  as  follows: 

§90.7    Definitions. 

*         •         *         •         • 

Basic  trading  areas.  Service  areas  that 
are  based  on  the  Rand  McNally  1992 
Commercial  Atlas  6-  Marketing  Guide, 
123rd  Edition,  at  pages  38-39,  with  the 
following  additions  licensed  separately 
as  BTA-like  areas:  American  Samoa: 


Guam,  Northern  Mariana  Islands; 
Mayaguez/Aguadilla-Ponce,  Puerto 
Rico;  San  Juan,  Puerto  Rico;  and  the 
United  States  Virgin  Islands.  The 
Mayaguez/Aguadilla-Ponce  BTA-like 
service  area  consists  of  the  following 
municipios:  Adjuntas.  Aguada. 
Aguadilla.  Anasco.  Arroyo.  Cabo  Rojo. 
Coamo.  Guanica.  Guayama.  Guayanilia. 
Hormigueros.  Isabela.  Jayuya.  Juana 
Diaz.  Lajas,  Las  Marias.  Maricao. 
Maunabo.  Mayaguez.  Moca,  Patillas, 
Pcnuelas,  Ponce,  Quebradillas,  Rincon, 
Sabana  Grande,  Salinas,  San  German, 
Santa  Isabel,  Villalba,  and  Yauco.  The 
San  Juan  BTA-like  service  area  consists 
of  all  other  municipios  in  Puerto  Rico. 
*        *        *  '      *        * 

Forward  links.  Transmissions  in  the 
frequency  bands  specified  in  §  90.357(a) 
and  used  to  control  and  interrogate  the 
mobile  units  to  be  located  by 
multiiateration  LMS  systems. 
***** 

Location  and  Monitoring  Service 
(LMS).  The  use  of  non-voice  signaling 
methods  to  locate  or  monitor  mobile 
radio  units.  LMS  systems  may  transmit 
and  receive  voice  and  nonvoice  status 


UMI 
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and  instructional  information  related  to 
such  units. 

•  •        •        •        • 

Major  trading  areas.  Service  areas 
based  on  the  Rand  McNally  1992 
Commercial  Atlas  &■  Marketing  Guide. 
123rd  Edition,  at  pages  3&-39.  with  the 
following  exceptions  and  additions: 

(a)  Alaska  is  separated  from  the 
Seattle  MTA  and  is  licensed  separately. 

(b)  Guam  and  the  Northern  Mariana 
Islands  are  licensed  as  a  single  MTA- 
like  area. 

(c)  Puerto  Rico  and  the  United  States 
Virgin  Islands  are  licensed  as  a  single 
MTA-like  area. 

(d)  American  Samoa  is  licensed  as  a 
single  MTA-like  area. 

•  •        •        •        • 

Multilateration  LMS  System.  A  system 
that  is  designed  to  locate  vehicles  or 
other  objects  by  measuring  the 
difference  of  time  of  arrival,  or 
difference  in  phase,  of  signals 
transmitted  from  a  unit  to  a  number  of 
fixed  points  or  from  a  number  of  fixed 
points  to  the  unit  to  be  located. 

Non-multilateration  LMS  System.  A 
system  that  employs  any  of  a  number  of 
non-multilateration  technologies  to 
transmit  information  to  and/or  from 
vehicular  units. 

•  *        •        •        * 

3.  Section  90.101  is  revised  to  read  as 
follows: 

490.101    Scope. 

The  Radiolocation  Service 
accommodates  the  use  of  radio  methods 
for  determination  of  direction,  distance, 
speed,  or  position  for  purposes  other 
than  navigation.  Rules  as  to  eligibility 
for  licensing,  permissible 
communications,  frequency  available, 
and  any  special  requirements  are  set 
forth  in  §  90.103.  Provisions  for  the 
Location  and  Monitoring  Service  (LMS) 
are  contained  in  subpart  M  of  this  part. 

§90.103    [Amended] 

4.  Section  90.103  is  amended  by 
removing  paragraph  (d)  and  by 
redesignating  existing  paragraph  (e)  as 
paragraph  (d). 

5.  Section  90.155  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

$  90. 1 55    Time  In  which  station  must  be 
placed  In  operation. 

(a)  All  stations  authorized  under  this 
part,  except  as  provided  in  paragraphs 
(b)  and  (d)  of  this  section  and  in 
§§90.629  and  90.631(f).  must  be  placed 
in  operation  within  eight  (8)  months 
from  the  date  of  grant  or  the 


authorization  cancels  automatically  and 
must  be  returned  to  the  Commission. 

*  •        •        •        * 

(d)  Muhilateration  LMS  systems 
authorized  in  accordance  with  §  90.353 
must  be  constructed  and  placed  in 
operation  within  twelve  (12)  months 
from  the  date  of  grant  or  the 
authorization  cancels  automatically  and 
must  be  returned  to  the  Commission. 
MTA-licensed  multilateration  LMS 
systems  will  be  considered  constructed 
and  placed  in  operation  if  such  systems 
construct  a  sufficient  number  of  base 
stations  that  utilize  multilateration 
technology  (see  paragraph  (e)  of  this 
section)  to  provide  multilateration 
location  service  to  a  substantial  portion 
of  at  least  one  BTA  in  the  MTA. 

(e)  A  multilateration  LMS  station  will 
be  considered  constructed  and  placed  in 
operation  if  it  is  built  in  accordance 
with  its  authorized  parameters  and  is 
regularly  interacting  with  one  or  more 
other  stations  to  provide  location 
service,  using  multilateration 
technology,  to  one  or  more  mobile  units. 
Specifically.  LMS  multilateration 
stations  will  only  be  considered 
constructed  and  placed  in  operation  if 
they  are  part  of  a  system  that  can 
interrogate  a  mobile,  receive  the 
response  at  3  or  more  sites,  compute  the 
location  from  the  time  of  arrival  of  the 
responses  and  transmit  the  location 
either  back  to  the  mobile  or  to  a 
subscriber's  fixed  site. 

6.  Section  90.179  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§90.179    Shared  use  of  radio  stations. 

***** 

(f)  Above  800  MHz,  shared  use  on  a 
for-profit  private  carrier  basis  is 
permitted  only  by  SMR.  Private  Carrier 
Paging,  and  LMS  licensees.  See  subparts 
M,  P,  and  S  of  this  part. 
***** 

7.  Section  90.203  is  amended  by 
adding  new  paragraph  (b)(7)  to  read  as 
follows: 

§  90.203    Type  acceptance  required. 

***** 

(b)*   *  * 

(7)  Transmitters  imported  and 
marketed  prior  to  April  1,  1996  for  use 
by  LMS  systems. 

***** 

8.  Section  90.205(b)  is  amended  by 
revising  the  second  column  heading,  by 
adding  entries  for  902  to  927.25  and 
927.25  to  928  MHz  bands  to  the  table  in 
numerical  order,  and  by  adding  footnote 
13  to  read  as  follows: 

§90.205    Power. 

*  •         *         •         • 

(b)*  •  • 


Frequency  range 
(megahertz) 


Maxi- 
mum 
output 
p)ower 
(watts) 


Maxi- 
mum ef- 
fective 
radiated 
power 
(watts) 


902  to  927.25 
927.25  to  928 


1330 
300 


"Effective  radiated  power  shall  be  meas- 
ured as  peak  envelope  power. 


§90.207    [Amended] 

9.  Paragraph  (g)  of  Section  90.207  is 
removed  and  reserved. 

10.  Section  90.209  is  amended  by 
adding  new  paragraphs  (b)(10)  and  (m) 
to  read  as  follows: 

§90.209    Bandwidth  limitations. 

(b)*   •   • 

(10)  The  maximum  authorized 
bandwidth  shall  be  12  MHz  for  non- 
multilateration  LMS  operations  in  the 
band  909.75-921.75  MHz  and  2  MHz  in 
the  band  902.00-904.00  MHz.  The 
maximum  authorized  bandwidth  for 
multilateration  LMS  operations  shall  be 
5.75  MHz  in  the  904.00-909.75  MHz 
band;  2  MHz  in  the  919.75-921.75  MHz 
band:  5.75  MHz  in  the  921.75-927.25 
MHz  band  and  its  associated  927.25- 
927.50  MHz  narrowband  forward  link; 
and  8.00  MHz  if  the  919.75-921.75  MHz 
and  921.75-927.25  MHz  bands  and  their 
associated  927.25-927.50  MHz  and 
927.50-927.75  MHz  narrowband 
forward  links  are  aggregated. 
***** 

(m)  For  transmitters  authorized  under 
Subpart  M  of  this  part  that  operate  in 
the  902-928  MHz  bank,  the  peak  power 
of  any  emission  shall  be  attenuated 
below  the  power  of  the  highest  emission 
contained  within  the  licensee's  LMS 
sub-band  in  accordance  with  the 
following  schedule: 

(1)  On  any  frequency  within  the 
authorized  bandwidth:  Zero  dB. 

(2)  On  any  frequency  outside  the 
licensee's  LMS  sub-band  edges  (as 
identified  in  paragraph  (m)(5)  of  this 
section):  55  +  10  log(P)  dB  where  (P)  is 
the  highest  emission  (watts)  of  the 
transmitter  inside  the  licensee's  LMS 
sub-band. 

(3)  The  resolution  bandwidth  of  the 
instrumentation  used  to  measure  the 
emission  power  shall  be  100  kHz.  If  a 
video  filter  is  used,  its  bandwidth  shall 
not  be  less  than  the  resolution 
bandwidth. 

,(4)  Emission  power  (P)  shall  be 
measured  in  peak  values. 


(5)  The  LMS  sub-band  edges  for 
multilateration  systems  for  which 
emissions  must  be  attenuated  are 
904.00,  909.75,  919.75,  921.75.  927.50. 
927.75  and  928.00  MHz.  If  the  919.75- 
921.75  and  921.75-972.25  MHz  sub- 
bands  are  aggregated  by  a  single 
licensee,  the  emission  mask  limitations 
at  the  band  edges  at  921.75  and  927.50 
MHz  may  be  ignored.  The  LMS  sub- 
bank  edges  for  non-multilateration 
systems  for  which  emissions  must  be 
attenuated  are  902.00.904.00.  909.75 
and  921.75  MHz. 

11.  Section  90.213(a)  is  amended  by 
adding  an  entry  for  the  902  to  928  MHz 
band  to  the  table  in  numerical  order  to 
read  as  follows: 

§  90.21 3    Frequency  tolerance. 


(a)* 


Frequency  Tolerance 


Fre- 
quency 
range 


Fixed  arxj  base 
stations 


Over 
200W 
output 
power 


200W 
or  less 
output 
power 


MotMie  stations 

Over  2W  or 

2W  less 

output  output 

power  power 


902  to 
928  ..     .00025     .00025     .00025     .00025 


§  90.239    [Removed  and  Reserved]. 

12.  Section  90.239  is  removed  and 
reserved. 

13.  Subpart  M  is  added  to  Part  90  to 
read  as  follows: 

Subpart  M — Transportation  infrastructure 
Radio  Service 

Sec. 

90.350  Scope. 

90.351  Location  and  Monitoring  Service. 
90.353  LMS  operations  in  the  902-928  MHz 

tiand. 

90.355     LMS  operations  below  512  MHz. 

90.357    Frequencies  for  LMS  systems  in  the 
902-928  MHz  band. 

90.359    Field  strength  limits  for  MTA- 
licensed  LMS  systems. 

90.361     Interference  from  part  15  and 
Amateur  op>erations. 

90.363    Grandfathering  provisions  for 
existing  AVM  Licensees. 

Subpart  M— Transportation 
Infrastructure  Radio  Service 

§90.350    Scope. 

The  Transportation  Infrastructure 
Radio  Service  is  for  the  purpose  of 
integrating  radio-based  technologies 
into  the  nation's  transportation 
infrastructure  and  to  develop  and 
implement  the  nation's  intelligent 


transportation  systems.  It  includes  the 
Location  and  Monitoring  Service  (LMS). 
Rules  as  to  eligibility  for  licensing, 
frequencies  available,  and  any  special 
requirements  for  services  in  the 
Transportation  Infrastructure  Radio 
Service  are  set  forth  in  this  Subpart. 

§  90.351    Location  and  Monitoring  Service. 

These  provisions  authorize  the 
licensing  of  systems  in  the  Location  and 
Monitoring  Service  (LMS).  LMS  systems 
utilize  non-voice  radio  techniques  to 
determine  the  location  and  status  of 
mobile  radio  units.  LMS  licensees 
authorized  to  operate  a  system  in  the 
902-928  MHz  band  may  serve 
individuals,  federal  government 
agencies,  and  entities  eligible  for 
licensing  in  this  part  90. 

(a)  Each  application  to  license  an  LMS 
system  shall  include  the  following 
supplemental  information: 

(1)  A  detailed  description  of  the 
manner  in  which  the  system  will 
operate,  including  a  map  or  diagram. 

(2)  The  necessary  or  occupied 
bandwidth  of  emission,  whichever  is 
greater. 

(3)  The  data  transmission 
characteristics  as  follows: 

(i)  The  vehicle  location  update  rates; 

(ii)  Specific  transmitter  modulation 
techniques  used; 

(iii)  For  codes  and  timing  scheme:  A 
table  of  bit  sequences  and  their 
alphanumeric  or  indicator  equivalents, 
and  a  statement  of  bit  rise  time,  bit 
transmission  rates,  bit  duration,  and 
interval  between  bits; 

(iv)  A  statement  of  amplitude-versus- 
time  of  the  interrogation  and  reply 
formats,  and  an  example  of  a  typical 
message  transmission  and  any 
synchronizing  pulses  utilized. 

(4)  A  plan  to  show  the 
implementation  schedule  during  the 
initial  license  term. 

(b)  LMS  stations  are  exempted  from 
the  identification  requirements  of 

§  90.425;  however,  the  Commission  may 
impose  automatic  station  identification 
requirements  when  determined  to  be 
necessary  for  monitoring  and 
enforcement  purposes. 

§  90.353    LMS  operations  in  the  902-928 
MHz  band. 

LMS  systems  may  be  authorized 
within  the  902-928  MHz  band,  subject 
to  the  conditions  in  this  section.  LMS 
hcensees  are  required  to  maintain 
whatever  records  are  necessary  to 
demonstrate  compliance  with  these 
provisions  and  must  make  these  records 
available  to  the  Commission  upon 
request: 

(a)  LMS  operations  will  not  cause 
interferenr^e  to  and  must  tolerate 


interference  from  industrial,  scientific, 
and  medical  (ISM)  devices  and 
radiolocation  Government  stations  that 
operate  in  the  902-928  MHz  band. 

(b)  LMS  systems  are  authorized  to 
transmit  status  and  instructional 
messages,  either  voice  or  non-voice,  so 
long  as  they  are  related  to  the  location 
or  monitoring  functions  of  the  system. 

(c)  LMS  systems  may  utilize  store  and 
forward  interconnection,  where  either 
transmissions  from  a  vehicle  or  object 
being  monitored  are  stored  by  the  LMS 
provider  for  later  transmission  over  the 
public  switched  network  (PSN).  or 
transmissions  received  by  the  LMS 
provider  from  the  PSN  are  stored  for 
later  transmission  to  the  vehicle  or 
object  being  monitored.  Real-time 
intercormection  between  vehicles  or 
objects  being  monitored  and  the  PSN 
will  only  be  permitted  to  enable 
emergency  communications  related  to  a 
vehicle  or  a  passenger  in  a  vehicle.  Such 
real-time,  interconnected 
communications  may  only  be  sent  to  or 
received  from  a  system  dispatch  point 
or  entities  eligible  in  the  Public  Safety 
or  Special  Emergency  Radio  Services. 
See  subparts  B  and  C  of  this  part. 

(d)  Multilateration  LMS  systems  will 
be  authorized  on  a  primary  basis  within 
the  bands  904-909.75  MHz  and  921.75- 
927.25  MHz.  Additionally, 
multilateration  and  non-multilateration 
systems  will  share  the  919.75-921.75 
MHz  band  on  a  co-equal  basis. 
Licensing  will  be  on  the  basis  of  Major 
Trading  Area  (MTA)  service  areas  for 
multilateration  systems,  with  one 
exclusive  MTA  license  being  issued  for 
each  of  these  three  sub-bands.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
multilateration  MTA  licensees  may  be 
authorized  to  operate  on  only  one  of  the 
three  multilateration  bands  within  a 
given  MTA.  Additionally,  MTA 
multilateration  LMS  licenses  will  be 
conditioned  upon  the  licensee's  ability 
to  demonstrate  through  actual  field  tests 
that  their  systems  do  not  cause 
unacceptable  levels  of  interference  to  47 
CFR  part  15  devices. 

(e)  Multilateration  MTA-licensed 
systems  and  grandfathered  AVM 
systems  (see  §  90.363)  are  authorized  on 
a  shared  basis  and  must  cooperate  in  the 
selection  and  use  of  frequencies  in 
accordance  with  §90. 173(b). 

(f)  Multilateration  MTA  licensees  may 
be  authorized  to  operate  on  both  the 
919.75-921.75  MHz  and  9?l  7.5-9??  25 
MHz  bands  within  a  given  MTA  (see 
§90.209(b)(10)). 

(g)  Multilateration  LMS  systems 
whose  primary  operations  involve  the 
provision  of  vehicle  location  services, 
may  provide  non-vehicular  location 
services. 
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(h)  Non-multilateration  stations  are 
authorized  to  operate  on  a  shared,  non- 
exclusive basis  in  the  902-904  MHz  and 
909.75-921.75  MHz  sub-bands.  Non- 
multilateration  systems  and 
multilateration  systems  will  share  the 
919.75-921.75  MHz  band  on  a  co-equal 
basis.  Non-multilateration  LMS  systems 
may  not  provide  non-vehicular  location 
services.  The  maximum  antenna  height 
above  ground  for  non-multilateration 
LMS  systems  is  15  meters. 

190.355    LMS  operations  beiow  512  MHz. 
Applications  requiring  not  more  than 
25  kHz  bandwidth  per  frequency  in  the 
25-50  MHz,  150-170  MHz,  and  450-512 
MHz  bands  may  use  either  base-mobile 
frequencies  currently  assigned  the 
applicant,  or  be  assigned  base-mobile 
frequencies  available  in  the  service  in 
which  eligibility  has  been  established, 
provided  that: 

(a)  For  transmission  between  vehicles 
and  base  stations,  each  frequency  in  a 
single-frequency  mode  of  operation  will 
provide  location  data  for  approximately 
200  vehicles,  or  both  frequencies  in  a 
two-frequency  mode  of  operation  will 
provide  location  data  for  approximately 
400  vehicles,  except  that  for  frequencies 
in  the  450-512  MHz  band  that  are 
assigned  in  pairs  in  accordance  with  the 
allocation  plan  for  the  band,  the 
requirement  is  that  location  data  be 
provided  for  approximately  200  vehicles 
for  each  frequency  pair;  and  a  showing 
is  made  that  50  percent  of  the  vehicles 
will  be  in  operation  within  the  system 
by  the  end  of  the  second  year  of  the 
initial  license  term,  and  70  percent  will 
be  in  operation  within  the  system  by  the 
end  of  the  initial  license  term;  except 
that  if  these  vehicle  loading  standards 
will  not  be  met.  frequencies  will  be 
assigned  only  on  a  secondary  non- 
interference basis  to  any  authorized 
radiotelephony  operation. 

(b)  The  minimum  separation  between 
a  proposed  LMS  station  and  the  nearest 
co-channel  base  station  of  another 
licensee  operating  a  voice  system  is  75 
miles  (120  km)  for  a  single  frequency 
mode  of  operation  or  35  miles  (56  km) 
for  a  two-frequency  mode  of  operation. 
Where  the  minimum  mileage  separation 
cannot  be  achieved,  agreement  to  the 
use  of  FID.  F2D.  GlD.  G2D  or  PON 
emission  must  be  received  hY}m  all 
existing  co-channel  licensees  using 
voice  emissions  within  the  applicable 
mileage  limits.  If  there  is  interference 
with  voice  operations  and  required 
agreement  was  not  received,  or 
operation  was  authorized  on  a 
secondary  non-interference  basis,  the 
licensee  of  the  LMS  system  is 
responsible  for  eliminating  the 
interference. 


(c)  Frequencies  additional  to  any 
assigned  under  paragraph  (a)  of  this 
section  will  not  be  assigned  to  the  same 
licensee  at  any  stations  located  within 
64  km  (40  miles)  of  any  station  in  which 
the  licensee  holds  an  interest  until  each 
of  such  licensee's  frequencies  for  LMS 
operation  is  shown  to  accommodate  not 
less  than  90  percent  of  the  frequency 
loading  requirements  specified  in 
paragraph  (a)  of  this  section. 

§  90.357    Frequencies  for  LMS  systems  in 
the  902-028  MHz  band. 

(a)  Multilateration  LMS  systems  will 
be  authorized  on  the  following  LMS 
sub- bands: 


LMS  Sub-band 

Forward  Link ' 

904.000-909.750 

927.750-928.000 

MHz. 

MHz. 

919.750-921.750 

927.500-927.750 

MHz  2. 

MHz. 

921.750-927.250 

927.250-927.500 

MHz. 

MHz. 

'  Forward  links  for  LMS  systems  may  also 
be  contained  witrwn  the  LMS  sut>-band  How- 
ever, tt>e  maximum  altowalJte  power  m  these 
sut>-t>arKls  IS  30  watts  ERP  in  accordance  with 
Section  90.205(b). 

2The  frequency  band  919.750-921.750 
MHz  is  shared  co-equally  t>etween 
multilateration  arxj  norvmultilateration  LMS 
systems. 

(b)  Non-multilateration  LMS  systems 
will  be  authorized  on  the  following 
frequency  bands: 

LMS  Sub-band ' 

902.000-904.000  MHz 
909.750-921.750  MHz 

^  Applicants  for  non-multilateration  LMS 
systems  should  request  only  the  minimum 
amount  of  bandwidth  necessary  to  meet  their 
operational  needs. 

S  90.359     FleM  strength  limits  for  MTA- 
licensed  LMS  systems. 

MTA-licensed  multilateration  systems 
shall  limit  the  Tield  strength  of  signals 
transmitted  from  their  base  stations  to 
47  dBuV/m  at  their  MTA  boundary. 

§  90.361     Interterence  from  part  1 5  and 
Amateur  operations. 

Operations  authorized  under  parts  15 
and  97  of  this  chapter  may  not  cause 
harmful  interference  to  LMS  systems  in 
the  902-928  MHz  band.  These 
operations  will  not  be  considered  to  be 
causing  harmful  interference  to  a 
multilateration  LMS  system  operating  in 
one  of  the  three  MTA  sub-hands  (see 
§  90.357(a))  if  they  operate  in 
accordance  with  the  provisions  of  parts 
15  or  97  of  this  chapter  and  at  least  one 
of  the  following  conditions  are  met: 

(a)  It  is  a  field  disturbance  sensor 
operating  under  §  15.245  of  this  chapter 
and  it  is  not  operating  in  the  904- 


909.750  or  919.750-928.000  MHz  sub- 
bands;  or 

(b)  It  does  not  employ  an  outdoor 
antenna;  or 

(c)  If  it  does  employ  an  outdoor 
antenna,  then  if: 

(1)  The  directional  gain  of  the  antenna 
does  not  exceed  6  dBi,  or  if  the 
directional  gain  of  the  antenna  exceeds 
6  dBi,  it  reduces  its  transmitter  output 
power  below  1  watt  by  the  proportional 
amount  that  the  directional  gain  of  the 
antenna  exceeds  6  dBi;  and 

(2)  Either: 

(i)  The  antenna  is  5  meters  or  less  in 
height  above  ground;  or 

(ii)  The  antenna  is  more  than  5  meters 
in  height  above  ground  but  less  than  or 
equal  to  15  meters  in  height  above 
ground  and  either: 

(A)  Adjusts  its  transmitter  output 
power  below  1  watt  by  20  log  (h/5)  dB, 
where  h  is  the  height  above  ground  of 
the  anterma  in  meters;  or 

(B)  Is  providing  the  final  link  for 
communications  of  entities  eligible 
under  subpart  B  or  C  of  this  part  90. 

§  90.363    Grandfathering  provisions  for 
existing  AVM  Licensees. 

(a)  These  provisions  authorize 
grandfathered  operation  by  automatic 
vehicle  monitoring  (AVM)  systems 
licensed  on  or  before  February  3. 1995. 
To  attain  grandfathered  status  for  their 
stations,  existing  multilateration  AVM 
licensees  must  file,  on  or  before  May  22, 
1995,  applications  to  modify  their 
station  licenses  to  comply  with  the  band 
plan  shown  in  §  90.357(a).  These 
applications  to  modify  must  identify  the 
multilateration  sub-band  or  sub-bands 
in  which  the  applicants  intend  to 
operate  their  LMS  system  stations,  once 
their  applications  to  modify  have  been 
authorized.  The  application  to  modify  a 
license  to  comply  with  the  band  plan 
shown  in  §  90.357(a)  may  also  include 

a  modification  to  specify  an  alternate 
site,  so  long  as  the  alternate  site  is  2 
kilometers  or  less  from  the  site  specified 
in  the  original  license. 

(b)  When  existing  multilateration 
AVM  licensees  file  applications  to 
modify,  as  specified  in  paragraph  (a)  of 
this  section,  they  must  certify  that 
either: 

(1)  The  stations  that  compose  their 
AVM  system  were  constructed  and 
placed  in  operation  in  accordance  with 
§  90.155(e)  on  or  before  February  3. 
1995;  or 

(2)  The  stations  were  not  constructed 
and  placed  in  operation  in  accordance 
with  §  90.155(e)  on  or  before  February  3. 
1995. 

(c)  Multilateration  AVM  systems  that 
were  constructed  and  placed  in 
operation  on  or  before  February  3,  1995 


will  be  given  until  April  1, 1998  to 
convert  to  the  spectrum  identified  in 
their  LMS  system  license.  Such 
licensees  may  continue  to  operate  their 
systems  during  this  period.  Licensees  of 
multilateration  AVM  constructed  and 
operational  systems  that  do  not  file 
applications  to  modify  on  or  before  May 
22,  1995,  will  be  permitted  to  continue 
operations  under  the  provisions  of 
former  Section  90.239  until  April  1, 
1998  or  the  end  of  their  original  license 
term,  whichever  occurs  first,  at  which 
time  such  licenses  will  cancel 
automatically  and  will  not  be  renewed. 

(d)  Multilateration  AVM  licensees  for 
stations  that  were  not  constructed  and 
placed  in  operation  on  or  before 
February  3,  1995  must  construct  their 
LMS  systems  and  place  them  in 
operation  on  the  spectrum  identified  in 
their  LMS  system  license  on  or  before 
April  1, 1996,  or  their  licenses  will 
cancel  automatically  (see  §  90.155(e)). 
Also,  these  licenses  will  cancel 
automatically  on  May  22,  1995  unless 
timoiy  modification  applications  are 
filed  on  or  before  this  date  (see 
paragraph  (a)  of  this  section). 

(e)  Non-multilateration  systems 
licensed  in  spectrum  other  than  the 
902.00-904.00  and  909.75-921.75  MHz 
bands  must  modify  their  licenses  by 
April  1, 1998  to  specify  operation  solely 
in  the  bands  provided  in  §  90.357(b)  for 
non-multilateration  systems  and  to 
operate  their  systems  consistently  with 
the  provisions  of  §  90.353. 

(FR  Doc.  95-5785  Filed  3-22-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  90-44;  RM-7123  and  RM- 
7367] 

Radio  Broadcasting  Services;  East  Los 
Angeles,  Long  Beach,  and  Frazier 
Park,  California 

AGENCY:  Federal  Ck)mmunications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  grants  the 
rule  making  petition  (RM-7123)  of 
Spanish  Broadcasting  System  of  Florida, 
Inc.,  Ucensee  of  Station  KLAX-FM, 
Channel  250B,  Long  Beach,  California, 
requesting  a  reallotment  of  its  Class  B 
channel  in  Long  Beach  to  the 
community  of  East  Los  Angeles. 
California.  See  Notice  of  Proposed  Rule 
Making.  55  FR  6808.  published 
February  27,  1990.  The  Commission 
dismisses  the  counterproposal  (RM- 
7367)  of  Richard  A.  Cramer,  to  allot 
Channel  251A  to  Frazier  Park,  California 
as  its  first  local  service. 


EFFECTIVE  DATE:  May  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  ordered  modification  of  the 
license  of  Station  KLAX-FM,  Long 
Beach,  to  specify  East  Los  Angeles  as 
the  new  community  of  license.  Channel 
250B  can  be  allotted  to  East  Los  Angeles 
in  compliance  with  the  Commission's 
requirements  for  minimum  interstation 
distance  separations  with  a  site 
restricted  to  18.9  kilometers  (11.7  miles) 
east  of  East  Los  Angeles,  located  at 
coordinates  North  Latitude  34-02-45 
and  West  Longitude  118-21-20. 
Because  East  Los  Angeles  is  within  320 
kilometers  (199  miles)  of  the  Mexican 
border,  concurrence  of  the  Mexican 
government  in  this  proposal  was 
obtained.  With  this  action,  the 
proceeding  is  terminated. 

This  is  a  summary  of  the 
Commission's  Report  and  Order,  MM 
Docket  No.  90-44,  adopted  March  7, 
1995  and  released  March  17,  1995.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours.in  the 
FCC  Dockets  Branch  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  250B  at 
Long  Beach  and  adding  Channel  250B  at 
East  Los  Angeles. 

Federal  Ckimmunications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  95-7124  Filed  3-22-95;  8:45  am] 

BILUNC  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  90-622;  RM-7493,  RM- 
7499] 

Radio  Broadcasting  Services; 
LaCrosse,  Florida  and  Douglas, 
Georgia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
258A  to  LaCrosse,  Florida,  as  that 
community's  first  local  aural 
transmission  service,  at  the  request  of 
Robert  E.  Wideman  (RM-7499),  and 
denies  the  substitution  of  Channel  258C 
for  Channel  258C1  at  Douglas,  Georgia 
at  the  request  of  WDMG.  Inc..  (RM- 
7493).  In  doing  so.  this  document  sets 
aside  the  Report  and  Order  in  this 
proceeding,  upgrading  Station 
WDMG(FM),  Douglas,  Georgia  to 
Channel  258C.  See  58  FR  7194. 
February  5.  1993.  Channel  258A  can  be 
allotted  to  LaCrosse  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirernents  with  a  site 
restriction  of  13.1  kilojneters  (8.2  miles) 
southeast,  in  order  to  avoid  a  short- 
spacing  to  Station  WDMG(FTvI),  Channel 
258C1,  Douglas,  Georgia,  and  Station 
WQIK(FM),  Channel  256C,  Jacksonville. 
Florida,  at  coordinates  North  Latitude 
29-^4-38  and  West  Longitude  82-19- 
52.  This  document  also  reopens  the 
fifing  window  for  Channel  258A  at 
LaCrosse,  Florida,  which  was  stayed  by 
a  previous  Order.  See  58  FR  16780, 
March  31.  1993.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  May  1.  1995.  The 
window  period  for  filing  applications 
for  Channel  258A  at  LaCrosse.  Florida, 
will  be  open  on  May  1.  1995,  and  close 
on  June  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  90-522.  adopted  March  9, 
1995.  and  released  March  17.  1995.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800,  1919  M  Street,  NW,  Room  246.  or 
2100  M  Street.  NW.  Suite  140, 
Washington,  D.  C.  20037. 
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List  ofSubiecto  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154.  as  amended. 

{73.202    [Anwndad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  LaCrosse,  Oiannel  258A. 
Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(FR  Doc.  95-7123  Filed  3-22-95;  8:45  am] 

MUMO  COM  (712-01-^ 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  jpiaking  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  201 
[Docket  No.  93-1 26-2] 

Imported  Seed 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  We  are  proposing  to  expand 
the  list  of  noxious  weed  seeds  contained 
in  Federal  Seed  Act  regulations  to 
include  seeds  of  all  of  the  weeds  listed 
in  the  Federal  Noxious  Weed  Act 
regulations.  This  rule  would  allow 
APHIS  to  prohibit  the  entry  into  the 
United  States  of  any  imported 
agricultural  or  vegetable  seed  shipments 
containing  seeds  of  noxious  weeds 
listed  in  the  Federal  Noxious  Weed  Act 
regulations.  We  believe  this  action  is 
necessary  to  prevent  the  introduction  of 
noxious  weeds  into  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
24,  1995.  We  also  will  consider 
comments  made  at  a  public  hearing  to 
be  held  on  April  4,  1995,  from  9  a.m. 
until  12  noon. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-126-2,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  93-126-2. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW, 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  hearing  will  be  held  on  April 


4, 1995,  in  room  3A01,  4700  River  Road, 
Riverdale,  MD  20737-1228. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Polly  Lehtonen,  Botanist,  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  Biological 
Assessments  And  Taxonomic  Support, 
4700  River  Road  Unit  133,  Riverdale, 
MD  20737-1228,  (301)  734-8896. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1939,  Congress  enacted  the  Federal 
Seed  Act  (FSA),  directing  the  U.S. 
Department  of  AgricuUure  (USDA). 
among  other  things,  to  regulate  foreign 
commerce  in  seeds  in  cooperation  with 
the  U.S.  Department  of  Treasury.  Title 
in  of  the  FSA,  "Foreign  Commerce," 
requires  shipments  of  imported 
agricultural  and  vegetable  seeds  to  be 
labeled  correctly  and  to  be  tested  for  the 
presence  of  certain  noxious  weeds  as  a 
condition  of  entry  into  the  United 
States.  On  October  1,  1982.  the 
Agricultural  Marketing  Service  (AMS)  of 
the  USDA  transferred  authority  for 
issuing  and  enforcing  regulations  under 
Title  III  of  the  FSA  (7  CFR  201.39 
through  201.47b.  201.66,  and  201.101 
through  201.230)  to  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS). 

On  September  15,  1994.  we  published 
an  advance  notice  of  proposed 
rulemaking  in  the  Federal  Register  (59 
FR  47286-47287,  Docket  No.  93-126-1) 
announcing  our  plans  to  revise  the  FSA 
regulations  to  reflect  amendments  to  the 
FSA,  developments  in  the  seed 
industry,  and  the  transfer  of  regulatory 
authority  for  Title  III  of  the  FSA  from 
AMS  to  APHIS.  We  also  noted  our 
intention  to  revise  the  list  of  noxious 
weed  seeds  contained  in  the  regulations 
promulgated  under  the  FSA  to  include 
seeds  of  all  the  noxious  weeds  listed  in 
the  regulations  promulgated  under  the 
Federal  Noxious  Weed  Act. 

We  have  decided  to  proceed 
separately  with  this  proposal  to  revise 
the  list  of  noxious  weeds  contained  in 
the  regulations,  for  reasons  explained 
below.  We  are  still  reviewing  comments 
concerning  the  other  issues  raised  in  the 
advance  notice,  and  plan  to  publish 
another  proposed  rule  at  a  later  date.  We 
also  will  hold  a  public  hearing  in 
connection  with  that  proposed  rule. 

We  solicited  comments  on  the 
advance  notice  of  proposed  rulemaking 
for  45  days  ending  October  31,  1994.  By 
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that  date  we  received  13  comments  from 
seed  companies  and  importers.  State 
governments,  and  universities.  Four  of 
those  comments  remarked  on  our  plan 
to  revise  the  list  of  noxious  weed  seeds 
contained  in  the  FSA  regulations  to 
include  seeds  of  all  the  noxious  weeds 
listed  in  the  Federal  Noxious  Weed  Act 
regulations.  Two  of  these  comments 
supported  our  actions  and  two  raised 
relevant  questions.  These  questions  are 
addressed  below. 

Under  §201.108  of  the  FSA 
regulations,  seeds  of  11  types  of  weeds 
are  considered  to  be  noxious  when 
found  in  shipments  of  imported 
agricultural  or  vegetable  seeds.  If  seeds 
of  these  weeds  are  found  in  a  shipment 
of  imported  agricultural  or  vegetable 
seeds  in  amounts  greater  than  the 
tolerances  listed  in  §201.66,  APHIS 
prohibits  the  entry  of  that  shipment  into 
the  United  States  (except  possibly  for 
supervised  cleaning  or  repackaging  for 
re-export).  However,  if  seeds  of  noxious 
weeds  listed  in  the  Federal  Noxious 
Weed  Act  regulations  are  found  in  a 
shipment  of  imported  agricultural  or 
vegetable  seeds  subject  to  the  FSA 
regulations,  APHIS  currently  may  not 
prohibit  the  entry  of  that  shipment  into 
the  United  States  based  on  such 
contamination.  The  Federal  Noxious 
Weed  Act  (7  U.S.C.  2801-2813) 
specifically  provides  that  it  does  not 
apply  to  shipments  of  seed  subject  to 
the  FSA.  Shipments  of  agricultural  and 
vegetable  seeds  are  subject  to  the  FSA. 

This  prohibition  increases  the 
chances  that  noxious  weeds  listed  in  the 
Federal  Noxious  Weed  Act  regulations, 
but  not  in  the  FSA  regulations,  may  be 
introduced  into  the  United.States  from 
contaminated  shipments  of  agricultural 
or  vegetable  seeds.  In  fact,  since  1988, 
APHIS  has  found  noxious  weeds  listed 
in  the  Federal  Noxious  Weed  Act 
regulations  in  two  shipments  of 
imported  agricultural  and  vegetable 
seed.  In  1988,  APHIS  discovered  seed  of 
the  noxious  weed  serrated  tussock 
[Nassella  trichotoma  (Nees)  Hackel  ex 
Arechavaleta)  in  a  shipment  of  lawn 
grass  seed  imported  from  Argentina. 
More  recently,  in  September  of  1994, 
APHIS  discovered  seed  of  the  noxious 
weed  goatsrue  (Galega  officinalis  L.)  in 
a  shipment  of  carrot  seed  imported  from 
Chile. 

We  are  proposing,  therefore,  to 
expand  the  list  of  noxious  weed  seeds 
contained  in  the  FSA  regulations  to 
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include  seeds  of  all  of  the  noxious 
weeds  listed  in  the  Federal  Noxious 
Weed  Act  regulations.  As  a  result  of  this 
action.  APHIS  would  have  the  authority 
to  prohibit  the  entry  of  shipments  of 
imported  agricultural  and  vegetable 
seed  containing  seed  of  the  noxious 
weeds  currently  listed  in  the  Federal 
Noxious  Weed  Act  regulations.  We  have 
decided  to  proceed  with  this  proposal 
separately  from  other  issues  identified 
in  the  advance  notice  of  proposed 
rulemaking  mentioned  above  due  to  the 
urgent  need  to  expand  APHIS  authority 
in  this  matter,  as  underscored  by  the 
recent  detection  of  seed  of  the  noxious 
weed  goatsrue  in  imported  carrot  seed. 

Tolerances 

Under  §  201.66  of  the  FSA 
regulations,  agricultural  or  vegetable 
seed  imports  may  enter  the  United 
States  if  they  contain  only  small 
amounts,  or  "tolerances."  of  the  noxious 
weed  seeds  specified  in  §  201.108.  We 
propose  to  preserve  these  tolerances  for 
the  weed  seeds  currently  listed  in 
§  201.108,  except  for  species  of  Cuscuta. 
Currently,  all  species  of  Cuscuta  are 
Usted  in  §  201.108  (with  tolerances)  and 
several  are  also  listed  in  the  Federal 
Noxious  Weed  Act  regulations  (without 
tolerances).  Since  many  seeds  of 
Cuscuta  species  plants  are 
indistinguishable  from  each  other,  we 
are  proposing  to  retain  tolerances  for 
none.  Thus,  we  would  reduce  the  risk 
that  Cuscuta  species  classified  as 
noxious  weeds  under  the  Federal 
Noxious  Weed  Act  regulations  would 
enter  the  United  States  in  agricultural  or 
vegetable  seeds.  Also,  we  are  proposing 
to  establish  no  tolerances  for  the  other 
noxious  weed  seeds  that  are  to  be  added 
to  the  FSA  regulations  from  the  Federal 
Noxious  Weed  Act  regulations.  There 
are  no  tolerances  for  these  weeds  under 
the  Federal  Noxious  Weed  Act 
regulations. 

Also,  we  are  proposing  to  add  a  new 
§  201.108(b).  This  paragraph  would  state 
that  the  allowable  tolerance  for  certain 
noxious  weed  seeds  in  import 
shipments  of  agricultural  and  vegetable 
seeds  would  be  two  weed  seeds  in  the 
minimum  amount  of  seed  required  to  be 
examined.  Shipments  containing  three 
or  more  noxious  weed  seeds  may  not  be 
imported  into  the  United  States.  If  two 
noxious  weed  seeds  are  found  during 
the  initial  examination,  a  second  sample 
will  be  taken  and  examined.  If  two  or 
fewer  noxious  weed  seeds  are  found  in 
the  second  examination,  the  shipment 
from  which  the  seeds  were  drawn  may 
be  imported  into  the  United  States.  If 
three  or  more  noxious  weed  seeds  are 
found  in  the  second  examination,  the 


shipment  may  not  be  imported  into  the 
United  States. 

Miscellaneous 

We  are  proposing  to  revise  the  list  of 
noxious  weed  seeds  in  the  FSA 
regulations  by  updating  the  taxonomical 
names  of  several  of  the  weeds  listed. 
Specifically,  concerning  the  three 
species  of  whitetop  or  hoary  cress 
currently  listed  in  the  regulations, 
Lepidium  draba  (L.)  and  Lepidium 
repens  (Schrenk)  Boiss.  would  be 
redesignated  as  Cardaha  draba  (L.) 
Desv.,  and  Hymenophysa  pubescens  C. 
A.  Mey.  would  be  redesignated  as 
Cardaria  pubescens  (C.  A.  Mey.)  Jarmol. 
These  changes  will  bring  the  list  of 
noxious  weed  seeds  under  the  FSA 
regulations  into  accord  with  current 
botanical  nomenclature.  These  changes 
would  not  affect  the  Federal  Noxious 
Weed  Act  regulations,  as  these  seeds  are 
not  listed  under  those  regulations. 

Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking 

As  stated  above,  of  the  13  comments 
we  received  on  the  advance  notice  of 
proposed  rulemaking,  four  remarked  on 
our  plan  to  revise  the  list  of  noxious 
weeds  in  the  FSA  regulations.  Two  of 
the  comments  supported  our  plan.  The 
other  two  raised  the  following 
questions. 

One  comment,  from  a  State 
government,  inquired  as  to  whether 
APHIS  would  consider  adding  seeds  of 
weeds  appearing  on  State  noxious  weed 
lists  to  the  list  of  noxious  weeds  in  the 
FSA  regulations.  We  would  consider 
adding  a  weed  to  the  noxious  weed  list 
in  the  FSA  regulations  (as  well  as  the 
noxious  weed  list  in  the  Federal 
Noxious  Weed  Act  regulations)  upon 
receipt  and  review  of  information 
regarding  that  weed. 

The  otner  comment,  from  a  trade 
association,  encouraged  APHIS  to 
undertake  a  thorough  scientific  review 
of  the  list  of  noxious  weeds  in  the  FSA 
regulations  to  confirm  its  scientific  basis 
and  applicability  to  today's  trade.  We 
welcome  for  review  any  information 
indicating  a  need  to  revise  the  list  of 
noxious  weeds  in  the  FSA  regulations 
(or  the  Federal  Noxious  Weed  Act     . 
regulations). 

Public  Hearing 

As  required  by  7  U.S.C.  1592(c). 
APHIS  will  host  a  public  hearing  to 
provide  interested  persons  a  full 
opportunity  to  present  their  views 
regarding  this  proposal.  At  this  public 
hearing,  we  will  also  consider 
comments  on  a  proposed  rule  to  amend 
the  Federal  Noxious  Weed  Act 
regulations.  (See  APHIS  Docket  No.  94- 


050-1.  published  in  the  Proposed  Rules 
Section  of  this  issue  of  the  Federal 
Register).  The  hearing  will  be  held  on 
April  4,  1995.  in  room  3A01.  4700  River 
Road.  Riverdale,  MD  20737-1228. 

A  representative  of  APHIS  will 
preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearing  will  be 
asked  to  sign  in.  listing  their  names  and 
organizations. 

The  public  hearing  will  begin  at  9 
a.m.  local  time  and  is  scheduled  to  end 
at  12  noon  local  time.  However,  the 
hearing  may  be  terminated  at  any  time 
after  it  begins  if  all  persons  desiring  to 
speak  have  been  heard.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing.  If  the  number  of  speakers  at  the 
hearing  warrants  it.  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
oral  presentations  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rules  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rules. 

txecutive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  expand  the  list  of 
noxious  weed  seeds  contained  in  FSA 
re'(julations  by  including  the  seeds  of  all 
weeds  listed  in  Federal  Noxious  Weed 
Act  regulations.  Currently  APHIS  can 
prohibit  the  entry  of  shipments  of 
imported  agricultural  or  vegetable  seeds 
contaminated  with  noxious  weed  seeds 
listed  in  the  FSA  regulations,  but  not 
shipments  which  contain  weed  seeds 
listed  only  in  the  Federal  Noxious  Weed 
Act  regulations.  The  change  would 
authorize  APHIS  to  prohibit  the  entry  of 
any  agricultural  or  vegetable  seed 
shipments  containing  noxious  weed 
seeds  listed  in  the  Federal  Noxious 
Weed  Act  regulations. 

The  weeds  already  established  in  the 
United  States  pose  serious  threats  to  the 
U.S.  supplies  of  food  and  fiber,  causing 
losses  in  both  yield  and  quality  of  crops. 
As  a  result  of  increased  weed 


competition,  yields  decline,  production 
decreases,  exports  decrease,  and  prices 
of  commodities  increase.  Weed 
management  has  a  major  influence  on 
the  production  decisions  made  by 
agricultural  producers.  The  use  of 
additional  land,  Hvestock,  labor, 
equipment  and  fuel,  herbicides, 
insecticides  and  fungicides,  fertilizers, 
and  irrigation  water  may  all  be  required 
in  order  to  maintain  economical 
commodity  production  when  weeds  are 
present. 

Between  1989  and  1991,  weeds  in 
crops  and  forage  cost  producers  using 
herbicides  about  $4.1  billion  annually 
and  cost  producers  unable  to  use 
herbicides  about  $19.6  billion  annually. 
(These  estimates  represent  the  upper 
limits  of  costs  related  to  weeds.) 
Although  such  losses  varied  between 
crops  and  regions,  we  estimate  yield 
reduction  to  have  been  between  10  and 
20  percent.  Furthermore,  certain  weeds 
in  pasture  lands  not  only  reduce 
production  and  availability  but  also 
poison  livestock.  Livestock  losses 
related  to  weeds  are  estimated  at  about 
3  to  5  percent  annually. 

Many  of  the  nonindigenous  weed 
species  listed  in  the  Federal  Noxious 
Weed  Act  regulations  attack  important 
farm  crops  in  their  native  lands.  Among 
farm  products  attacked  by  such  weeds 
are  com,  wheat,  sorghum,  tobacco, 
tomatoes,  sugarcane,  potatoes,  grapes, 
sunflowers,  rice,  carrots,  and  pasture 
grasses.  These  crops  generate  an  annual 
income  irfflpproximately  $50  billion  in 
the  United  States.  Additionally,  these 
agricultural  commodities  account  for 
about  an  estimated  $19  billion  in  U.S. 
exports.  Therefore,  even  if  yield  losses 
related  to  new  weeds  were  much  less 
than  the  average  loss  related  to 
established  weeds  (10  to  20  percent),  the 
economic  impact  related  to  their 
introduction  would  be  substantial. 

Very  few  agricultural  and  vegetable 
seed  shipments  have  been  found  to  be 
contaminated  with  seeds  of  weeds  listed 
in  the  Federal  Noxious  Weed  Act 
regulations.  The  recent  interception  of 
goatsrue  seeds  in  a  carrot  seed  shipment 
from  Chile  was  the  first  case  of  a 
noxious  weed  listed  in  the  Federal 
Noxious  Weed  Act  regulations,  but  not 
imder  the  FSA  regulations,  being  found 
in  an  agricultural  or  vegetable  seed 
shipment  since  serrated  tussock  seed 
was  found  in  a  lawn  grass  seed 
shipment  6  years  ago. 

Goatsrue  is  a  perennial  weed  that 
competes  with  and  reduces  yields  of 
forage  plants  in  moist  or  irrigated 
pastures,  grassland,  marshy  areas,  river 
banks,  and  along  roadsides.  The  cost  of 
eradicating  goatsrue  already  introduced 
has  been  substantial  to  the  agency. 


Since  the  eradication  program  began  in 
1981,  the  agency  has  appropriated  about 
$1.7  million  to  the  ongoing  effort. 

Although  we  could  not  prohibit  the 
entry  of  the  jmported  carrot  seed  based 
on  its  contamination  with  goatsrue  seed, 
the  importer  agreed  not  to  distribute  the 
seed  in  the  United  States.  However,  had 
we  had  the  authority  to  prohibit  the 
entry  of  the  shipment  based  on  its 
contamination  with  goatsrue,  and  had 
the  importer  subsequently  destroyed  the 
contaminated  seed,  we  estimate  he 
would  have  incurred  a  loss  of  about 
$24,000.  This  sort  of  loss  is 
insubstantial  compared  with  the 
potential  agricultural  costs  and 
production  losses  that  could  result  from 
the  introduction  of  a  noxious  weed. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Fart  201 

Advertising.  Agricultural 
commodities.  Imports.  Labeling. 
Reporting  and  recordkeeping 
requirements.  Seeds.  Vegetables. 

Accordingly,  7  CFR  part  201  would  be 
amended  as  follows: 

PART  201— FEDERAL  SEED  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  201 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1592. 

§  201 .66    [Removed  and  reserved] 

2.  Section  201.66  would  be  removed 
and  reserved. 

3.  Section  201.108  would  be  revised 
to  read  as  follows: 

§201.108    Noxious  weed  seeds. 

(a)  Seeds  of  the  following  plants  shall 
be  considered  noxious  weed  seeds. 


'  Acroptilon  repens  (L.)  DC.  (=Centaurea 

repens  L.)  {=Centaurea  picris] 
Aeginetia  spp. 
Ageratina  adenophora  (Sprengel)  King  & 

Robinson 
Alectra  spp. 
Alternanthera  sessilis  (L.)  R.  Brown  ex  de 

Candolie 
Asphodelus  fistulosus  L. 
Avena  stehlis  L.  (including  Avena 

ludoviciana  Durieu) 
Azolla  pinnata  R.  Brown 
Borreria  alata  (Aublet)  de  Candolie 
'Cardaria  draba  (L.)  Desv. 
'Cardaria  pubescens  (C  A.  Mey.)  Jamiol. 
Carthamus  oxycantha  M.  Bieberstein 
'Convolvulus  arvensis  L. 
Chrysopogon  aciculatus  (Retzius)  Trinius 
'Cirsium  arvense  (L.)  Scop. 
Commelina  t>enghalensis  L. 
Crupina  vulgaris  Cassini 
Cuscuta  spp. 

Digitaria  abyssinica  (=D.  scalarum) 
Digitaria  velutina  (Forsskal)  Palisot  de 

Beauvois 
Drymaria  arenarioides  Humboldt  & 

Bonpland  ex  Roemer  &  Schultes 
Eichhornia  azurea  (Swartz)  Kunth 
'Elytrigia  repens  (L.)  Desv.  {=Agropyron 

repens  (L.)  Beauv.) 
Emex  australis  Steinheil 
Emex  spinosa  (L.)  Campdera 
'  Euphorbia  esula  L. 
Galega  officinalis  L. 
Heracleum  mantegazzianum  Sommier  & 

Levier 
Hydrilla  verticillata  (Linnaeus  f.)  Royle 
Hygrophila  polyspeima  T.  Anderson 
Imperata  bmsiliensis  Trinius 
Impemta  cylindrica  (L.)  Raeuschel 
Ipomoea  aquatica  Forsskal 
Ipomoea  triloba  L. 
Ischaemum  rugosum  Salisbury 
Lagarosiphon  ma/or  (Ridley)  Moss 
Leptochloa  chinensis  (L)  Nees 
Limnophila  sessiliflora  (Vahl)  Blume 
Lycium  ferocissimum  Miers 
Melaleuca  quinquenervia  (Cav.)  Blake 
Melastoma  malabathricum  L. 
Mikania  cordata  (Buiman  f.)  B.  L.  Robinson 
Mikania  micrantha  Humboldt,  Bonpland,  & 

Kunth 
Mimosa  invisa  Martius 
Mimosa  pigra  L.  var.  pigra 
Monochoria  hastata  (L.)  Solms-Laubach 
Monochoria  vaginalis  (Bunnan  f.)  C.  Presl 
Nassella  trichotoma  (Nees)  Hackel  ex 

Arechavaleta 
Opuntia  aurantiaca  Lindley 
Orobanche  spp. 
Oryza  longistaminata  A.  Chevalier  & 

Roehrich 
Oryza  punctata  Kotschy  ex  Steudel 
Oryza  rufipogon  Griffith 
Ottelia  alismoides  (L.)  Pers. 
Paspalum  scrobiculatum  L. 
Pennisetum  clandestinum  Hochstetter  ex 

Chiovenda 
Pennisetum  macrounim  Trinius 
Pennisetum  pedicellatum  Trinius 
Pennisetum  polystachion  (L.)  Schultes 
Prosopis  alapataco  R.  A.  Philippi 
Prosopis  argentina  Burkart 
Prosopis  articulata  S.  Watson 
Prosopis  burkartii  Munoz 
Prosopis  caldenia  Burkart 


UMI 
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Prosopis  calingastana  Burkart 

Prosopis  campestris  Grisebach 

Prospis  castellanosii  Burkart 

Prosopis  denudans  Bentham 

Prosopis  elata  (Burkart)  Burkart 

Prosopis  farcta  (Solander  ex  Russell) 
Macbhde 

Prosopis  ferox  Grisebach 

Prosopis  fiebrigii  Harms 

Prosopis  hassleri  Harms 

Prosopis  humilis  Gillies  ex  Hooker  k  Amott 

Prosopis  kuntzei  Harms 

Prosopis  pallida  (Humboldt  &  Bonpland  ex 
Willdenow)  Humboldt,  Bonpland,  ft  Kunth 

Prosopis  palmeri  S.  Watson 

Prosopis  reptans  Bentham  var.  reptans 

Prosopis  rojasiana  Burkart 

Prosopis  ruizlealii  Burkart 

Prosopis  ruscifolia  Grisebach 

Prosopis  sericarttha  Gillies  ex  Hooker  ft 
Arnott 

Prosopis  strombulifera  (Lamarck)  Bentham 

Prosopis  torquata  (Cavanilles  ex  Lagasca  y 
Segura)  de  Candolle 

Rottboellia  cochinchinensis  (Lour.)  Clayon 
(=/?.  exaltata  (L.)  L.  f.) 

Rubus  frvticosus  L.  (complex) 

Rubus  moluccanus  L. 

Saccharum  spontaneum  L. 

Sagittaria  sagittifolia  L. 

Salsola  vermiculala  L. 

Salvinia  auriculata  Aublet 

Salvirtia  biloba  Raddi 

Salvinia  berzogii  de  la  Sota 

Salvinia  molesta  D.S.  Mitchell 

Setaria  pollide-fusca  (Schumacher)  Stapf  ft 
Hubbard 

Solanum  torvum  Swartz 

Solanum  viarum  Dunal 

'  Sonchus  arvensis  L. 

'  Sorghum  halepense  (L.)  Pers. 

Sparganium  erectum  L. 

Striga  spp. 

Tridax  procumbens  L. 
Urochloa  panicoides  Beauvois 
<  Seeds  with  tolerances  applicable  to  their 

prohibition. 

(b)  The  tolerance  applicable  to  the 
:  prohibition  of  the  noxious  weed  seeds 
marked  above  with  (')  shall  be  two  seeds 
in  the  minimum  amount  required  to  be 
examined  as  shown  in  Table  1,  §  201.46.  If 
fewer  than  two  seeds  are  found  in  an  initial 
examination,  the  shipment  from  which  the 
sample  was  drawn  may  be  imported.  If  two 
seeds  are  found  in  an  initial  examination, 
a  second  sample  must  be  examined.  If  two 
or  fewer  seeds  are  found  in  the  second 
examination,  the  shipment  from  which  the 
samples  were  drawn  may  be  imported.  If 
three  or  more  seeds  are  found  in  the 
second  examination,  the  shipment  from 
which  the  samples  were  drawn  may  not  be 
imported.  If  three  or  more  seeds  are  found 
in  an  initial  examination,  the  shipment 
from  which  the  sample  was  drawn  may  not 
be  imported. 

Done  in  Washington,  DC.  this  15th  day  of 
March  1995. 
Terry  Medley. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc  95-7133  Filed  3-22-95;  8:45  ami 
WUMOCOM  341»-M-P 


7  CFR  Part  360 
[Docket  No.  94-050-1] 

Noxious  Weeds;  Deletions  and 
Additions  to  List 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  We  are  proposing  to  amend 
the  noxious  weed  regulations  by 
removing  Stratiotes  aloides  Linnaeus 
(water-aloe)  from  the  list  of  aquatic 
weeds  and  Euphorbia  prunifolia  Jacquin 
(painted  euphorbia)  from  the  list  of 
terrestrial  weeds.  We  are  also  proposing 
to  amend  the  noxious  weed  regulations 
by  adding  Ottelia  alismoides  (L.)  Pers.  to 
the  list  of  aquatic  weeds  and  Solanum 
viarum  Dunal  (tropical  soda  apple)  to 
the  list  of  terrestrial  weeds.  Listed 
noxious  weeds  may  be  moved  into  or 
through  the  United  States  only  under  a 
written  permit  and  under  conditions 
that  would  not  involve  a  danger  of 
dissemination  of  the  weeds.  This  action 
appears  to  be  necessary  to  prevent  the 
artificial  spread  of  noxious  weeds  into 
noninfasted  areas  of  the  United  States, 
and  to  remove  unnecessary  restrictions. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
24, 1995.  We  also  will  consider 
comments  made  at  a  public  hearing  to 
be  held  on  April  4. 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-050-1.  Regulatory 
Analysis  and  Development.  PPD, 
APHIS.  Suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20727-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  94-050-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  69{V-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  hearing  will  be  held  in  room 
3A01,  4700  River  Road,  Riverdale,  MD 
20737-1228. 

FOn  FURTHER  INFORMATION  CONTACT:  Ms. 
Polly  Lethonen,  Botanist,  Biological 
Assessment  and  Taxonomic  Support, 
PPQ.  APHIS,  Suite  4A03,  4700  River 
Road  Unit  113.  Riverdale.  MD  20737- 
1236,  (301)  734-8896. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  noxious  weed  regulations 
(referred  to  below  as  the  regulations) 


were  promulgated  under  authority  of 
the  Federal  Noxious  Weed  Act  of  1974 
(7  U.S.C.  2801  et  seq.,  referred  to  below 
as  the  Act)  and  are  set  forth  in  7  CFR 
part  360.  They  contain  restrictions  on 
the  movement  of  listed  noxious  weeds 
into  or  through  the  United  States,  but  do 
not  affect  the  movement  of  listed 
noxious  weeds  that  are  moved  solely 
intrastate. 

A  listed  noxious  weed  may  be  moved 
into  or  through  the  United  States  only 
pursuant  to  a  written  permit.  The 
regulations  provide  that  APHIS  will 
issue  a  written  permit  only  after 
determining  that  the  importation  and 
movement  of  the  noxious  weed  would 
not  involve  a  danger  of  dissemination  of 
the  noxious  weed  in  the  United  States. 

Section  360.200  of  the  regulations 
lists  these  categories  of  noxious  weeds: 
aquatic  (§  360.200(a)),  parasitic 
(§  360.200(b)),  and  terrestrial 
(§  360.200(c)).  This  document  proposes 
to  delete  Stratiotes  aloides  Linnaeus 
(water-aloe)  from  the  list  of  aquatic 
weeds  and  Euphorbia  prunifolia  Jacquin 
(painted  euphorbia)  from  the  list  of 
terrestrial  weeds.  This  document  also 
proposes  to  add  Ottelia  alismoides  (L.) 
Pers.  to  the  list  of  aquatic  weeds  and 
Solanum  viarum  Dunal  (tropical  soda 
apple)  to  the  list  of  terrestrial  weeds. 

The  Act  (7  U.S.C.  2802(c))  defines  a 
noxious  weed  as  "any  living  stage 
(including  but  not  limited  to,  seeds  and 
reproductive  parts)  of  any  parasitic  or 
other  plant  of  a  kind,  or  subdivision  of 
a  kind,  which  is  of  foreign  origin,  is  new 
to  or  not  widely  prevalent  in  the  United 
States,  and  can  directly  or  indirectly 
injure  crops,  other  useful  plants, 
livestock,  or  poultry  or  other  interests  of 
agriculture,  including  irrigation,  or 
navigation  or  the  fish  or  wildlife 
resources  of  the  United  States  or  the 
public  health." 

First  reported  in  Florida  in  1988, 
Solanum  viarum  Dunal  (tropical  soda 
apple)  has  spread  rapidly  in  Florida  and 
appears  to  be  a  noxious  weed,  as 
defined  in  the  Act.  It  is  of  foreign  origin, 
not  widely  prevalent  in  the  United 
States,  and  can  directly  or  indirectly 
injure  crops,  other  useful  plants, 
livestock,  or  other  interests  of 
agriculture.  Tropical  soda  apple  poses  a 
significant  threat  to  the  cattle  industry, 
agricultural  areas,  and  natural 
ecosystems  of  the  southern  United 
States.  The  Weed  Science  Society  of 
America  and  the  National  Association  of 
Exotic  Plant  Pest  Councils  support  the 
listing  of  tropical  soda  apple  under  the 
Federal  Noxious  Weed  Act,  as  does  the 
pest  risk  assessment  completed  by  the 
Animal  and  Plant  Health  Inspection 
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Service  in  April,  1994.'  Listing  this 
species  will  help  avert  further 
introductions  and  prevent  the  artificial 
spread  of  the  weed  into  noninfested 
areas  of  the  United  States.  Therefore,  we 
are  proposing  to  amend  §  360.200(c)  by 
adding  Solanum  viarum  Ehinal  (tropical 
soda  apple)  to  the  list  of  terrestrial 
weeds  under  the  noxious  weed 
regulations. 

The  regulations  also  list  Stratiotes 
aloides  Linnaeus  (water-aloe)  as  an 
aquatic  noxious  weed.  This  is  an  error. 
That  species  is  not  considered  a  noxious 
weed  anywhere  in  its  range.  The  correct 
listing  should  have  been  Stratiotes 
alismoides  L.  (duck-lettuce),  which  has 
been  renamed  as  Ottelia  alismoides  (L.) 
Pers.  We  consider  Ottelia  alismoides  (L.) 
Pers.  to  be  a  noxious  weed  because  it  is 
of  foreign  origin,  is  new  to  or  not  widely 
prevalent  in  the  United  States,  and  is 
directly  or  indirectly  injurious  to 
agricultural  interests  because  it  forms 
dense  colonies  along  ditchbanks  and 
irrigation  canals  that  impede  water  flow. 
It  is  also  a  potentially  serious  weed  of 
rice  fields  and  slow  moving  or  still 
bodies  of  water.  Therefore,  we  are 
proposing  to  amend  7  CFR  360.200(a}  by 
removing  Stratiotes  aloides  Linnaeus 
(water-aloe)  and  adding  Ottelia 
alismoides  (L.)  Pers.  to  the  list  of  aquatic 
weeds. 

Euphorbia  prunifolia  Jacquin  (painted 
euphorbia),  now  listed  in  the 
regulations  as  a  terrestrial  weed,  is 
considered  to  be  synonymous  with 
Euphorbia  heterophylla,^  a  species 
native  to  North  America,  and 
widespread  in  the  United  States. 
Consequently,  Euphorbia  prunifolia 
Jacquin  (painted  euphorbia)  no  longer 
appears  to  meet  the  definition  of  a 
noxious  weed  under  the  Act.  Therefore, 
we  are  proposing  to  amend  §  360.200(c) 
by  removing  Euphorbia  prunifolia 
Jacquin  (painted  euphorbia). 

Public  Hearing 

APHIS  will  host  a  public  hearing  to 
provide  interested  persons  a  full 
opportunity  to  present  their  views 
regarding  this  proposal.  At  this  public 
hearing,  we  will  also  consider 
comments  on  a  proposed  rule  to  amend 
the  Federal  Seed  Act  regulations.  (See 
APHIS  Docket  No.  93-126-2,  published 
in  the  Proposed  Rule  section  of  this 
issue  of  the  Federal  Register.)  The 


'  A  copy  of  the  pest  risk  assessment  is  available 
for  inspection  in  the  comment  reading  room  (see 
AOOflESSCS)  or  may  be  obtained  from  the  individual 
listed  under  FOR  further  mformatkm  contact. 

'The  Agriculture  Research  Service  Germplasm 
Resource  Information  Network  (GRIN)  database, 
and  other  sources.  For  additional  information, 
contact  the  individual  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT. 


hearing  will  be  held  on  April  4, 1995, 
in  room  3A01,  4700  River  Road, 
Riverdale,  MD  20737-1228. 

A  representative  of  APHIS  will 
preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearing  will  be 
asked  to  sign  in,  listing  their  names  and 
organizations. 

The  public  hearing  will  begin  at  9 
a.m.  local  time  and  is  scheduled  to  end 
at  12  p.m.  local  time.  However,  the 
hearing  may  be  terminated  at  any  time 
after  it  begins  if  all  persons  desiring  to 
speak  have  been  heard.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing.  If  the  number  of  speakers  at  a 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
oral  presentations  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rules  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  a  hearing, 
except  to  clarify  or  explain  provisions  of 
the  proposed  rules. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  set  forth  below, 
regarding  the  impact  of  this  proposed 
rule  on  small  entities.  We  do  not 
currently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the 
economic  effects  of  this  rule  on  small 
entities.  Therefore,  we  are  inviting 
comments  concerning  potential 
economic  impacts.  In  particular,  we  are 
interested  in  determining  the  number 
and  kinds  of  small  entities  that  may 
incur  benefits  or  costs  from 
implementation  of  this  proposed  rule. 

In  accordance  with  7  U.S.C.  2803  and 
2809,  the  Secretary  of  Agriculture  is 
authorized  to  promulgate  regulations  to 
prevent  the  movement  of  any  noxious 
weed  into  the  United  States,  or 
interstate,  except  under  conditions 
prescribed  by  the  Secretary. 

This  proposed  rule  would  add 
Solanum  viarum  Dunal  (tropical  soda 
apple)  to  the  list  of  terrestrial  noxious 
weeds.  The  reduction  in  usable  acreage 


caused  by  the  spread  of  trcoical  soda 
apple  poses  a  significant  threat  to  the 
cattle  industry  and  to  other  agricultural 
entities.  Tropical  soda  apple  also  poses 
a  threat  to  natural  ecosystems.  The  weed 
is  spreading  into  citrus  groves,  vegetable 
farms,  sugarcane  production  areas,  and 
dairy  farms.  Preventing  further 
introductions  and  curtailing  spread 
would  have  a  positive  economic  imp>act 
on  ranchers  and  growers  not  yet 
affected. 

If  this  proposed  rule  is  adopted, 
commodities  offered  for  import  found  to 
be  contaminated  with  propagules  of 
tropical  soda  apple  will  have  to  be 
cleaned,  treated,  or  reexported.  This 
could  have  a  negative  economic  impact 
on  various  importers.  However, 
information  regarding  importations  of 
commodities  contaminated  with 
tropical  soda  apple  is  not  available,  nor 
is  the  number  of  importers  of  such 
material.  We  expect  that  the  economic 
impact  on  importers  would  be  minimal 
as  a  result  of  this  proposed  rule  change. 

This  proposed  rule  would  also 
remove  Euphorbia  prunifolia  Jacquin 
(painted  Euphorbia)  from  the  list  of 
terrestrial  noxious  weeds,  and  would 
therefore  remove  restrictions  on  its 
importation  and  interstate  movement. 
From  1985  through  1993,  207  shipments 
of  articles  intended  for  entry  into  the 
United  States  were  found  to  contain 
Euphorbia,  possibly  prunifolia. 

This  proposed  rule  would  also  add 
Ottelia  alismoides  (L.)  Pers.  to  the  list  of 
aquatic  noxious  weeds,  and  would 
remove  Stratiotes  aloides  Linnaeus 
(water-aloe)  from  the  list  of  aquatic 
noxious  weeds.  Data  on  the  amount  of 
Ottelia  alismoides  (L.)  Pers.,  if  any, 
currently  being  imported  into  the 
United  States  is  unavailable.  From  1985 
through  1993,  one  shipment  of  articles 
intended  for  entry  into  the  United  States 
was  found  to  contain  water-aloe. 

This  proposed  rule  contains 
paperwork  and  recordkeeping 
requirements.  A  listed  noxious  weed 
may  be  moved  into  or  through  the 
United  States  only  pursuant  to  a  written 
permit.  The  regulations  provide  that 
APHIS  will  issue  a  written  permit  only 
after  determining  that  the  importation 
and  movement  of  the  noxious  weed 
would  not  involve  a  danger  of 
dissemination  of  the  noxious  weed  in 
the  United  States. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


UM  I 
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Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  7  CFR  Part  360 

Imports.  Plants  (Agriculture). 
Quarantine.  Transportation.  Weeds. 

Accordingly,  7  CFR  part  360  would  be 
amended  as  follows: 

PART  360— NOXIOUS  WEED 
REGULATIONS 

1.  The  authority  citation  for  part  360 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2803  and  2809;  7  CFR 
2.17.  2.51.  and  371.2(c). 

§  360.200    [Amended] 

2.  Section  360.200  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  by  removing 
"Stratiotes  aloides  Linnaeus  (water- 
aloe)". 

b.  In  paragraph  (a),  by  adding  "Ottelia 
alismoides  (L.)  Pers."  immediately  after 
"Monochoria  vaginalis  (Burman  f.)  C. 
Presl". 

c.  In  paragraph  (c).  by  removing 
"Euphorbia  pninifolia  Jacquin  (painted 
euphorbia)". 

d.  In  paragraph  (c).  by  adding 
"Solanum  viarum  Dunal  (tropical  soda 
apple)"  immediately  after  "Solanum 
torvum  Swartz  (turkeyberry)". 

Done  in  Washington.  DC.  this  15th  day  of 
March  1995. 

Terry  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  95-7135  Filed  3-22-95;  8:45  a:.il 
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Agricultural  Marketing  Service 

7  CFR  Part  1050 
[DA-05-14] 

Milk  in  the  Central  Illinois  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  ttie  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  suspension  of  rule. 


SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  a 
portion  of  the  producer  milk  definition 
of  the  Central  Illinois  Federal  milk 
marketing  order  (Order  50)  for  an 
indefinite  period  commencing  April  1, 
1995.  The  proposed  suspension  was 
requested  by  Prairie  Farms  Dairy,  Inc., 
which  contends  the  action  is  necessary 
to  prevent  uneconomic  and  inefficient 
movements  of  milk  and  to  ensure  that 
producer  milk  historically  associated 
with  Order  50  will  continue  to  be 
pooled  under  the  order. 
DATES:  Comments  are  due  no  later  than 
March  30.  1995. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch.  Room  2971.  South  Building. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456. 

FOB  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  2009O-fi456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 


The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of 
milk  in  the  Central  Illinois  marketing 
area  is  being  considered  for  an 
indefinite  period,  beginning  April  1, 
1995: 

In  §  1050.13(d)(2),  the  words  "not" 
and  "it"  where  they  first  appear. 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456,  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  suspension  is  to  be  effective. 

AH  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend  a 
portion  of  the  producer  milk  definition 
under  the  Central  Illinois  order  for  an 
indefinite  period  of  time,  beginning 
April  1,  1995.  The  proposed  suspension 
would  suspend  the  diversion  limits 
applicable  to  individual  producers  for  a 
pool  distributing  plant  regulated  under 
the  order.  The  aggregate  limit  of  35 
percent  contained  in  the  proviso  of 


UMI 


§  1050.13(d)(2)  were  suspended  for  an 
indefinite  period  on  January  1,  1995. 

The  Central  Illinois  order  currently 
^lows  an  operator  of  a  distributing 
plant  to  divert  to  a  nonpool  plant  up  to 
50  percent  of  a  producer's  milk  that  is 
physically  received  at  the  pool  plant 
during  the  months  of  August  through 
April.  The  proposed  suspension  would 
allow  a  distributing  plant  to  divert  an 
unlimited  amount  of  a  producer's  milk 
to  a  nonf)ool  plant  during  each  of  these 
months,  provided  that  at  least  one  day's 
production  is  physically  received  at  a 
pool  plant. 

Prairie  Farms,  which  operates  the 
only  distributing  plant  regulated  under 
Order  50,  states  that  it  represents  over 
90  percent  of  the  producer  milk  pooled 
under  Order  50.  According  to  Prairie 
Farms,  approximately  60  percent  of  its 
producer  milk  pooled  under  Order  50 
was  supplied  to  Beatrice  Cheese,  Inc., 
effective  December  1,  1994.  It  contends 
the  proposed  suspension  is  necessary  to 
permit  it  to  keep  its  producers  pooled 
under  the  order  without  the  necessity  of 
costly  and  inefficient  movements  of 
milk.  It  maintains  that  its  proposal 
would  not  jeopardize  the  integrity  of  the 
order  because  at  least  one  day's 
production  would  have  to  be  physically 
received  at  a  pool  plant  during  each  of 
the  months  of  August  through  April  to 
qualify  the  milk  for  diversion  to  a 
nonpool  plant.  Prairie  Farms  requests 
that  the  proposed  action  be  handled  on 
an  emergency  basis  to  allow  the 
continuous  pooling  of  producer  milk 
historically  associated  with  Order  50. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provision  for  an 
indefinite  period  beginning  April  1, 
1995. 

List  of  Subjects  in  7  CFR  Part  1050 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1050  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  March  17.  1995 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  95-7105  Filed  3-22-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
[Docket  No.  H-049] 
RIN  1218-0099 


Constitution  Avenue,  N.W.,  Room 
N3647,  Washington,  D.C.  20210;  (202) 
219-8151. 

Hearings:  Mr.  Thomas  Hall,  Division 
of  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Room  N3649, 
Washington,  D.C.  20210;  (202)  219- 
8615. 


Respiratory  Protection;  Proposed  Rule     supplementary  information: 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Extension  of  date  for  filing  of 
testimony  and  evidence  before  the 
public  hearing. 

SUMMARY:  By  this  document  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  extending  the 
date  for  submitting  the  text  of  testimony 
and  documentary  evidence  for  those 
who  intend  to  testify  at  the  public 
hearings  from  April  14,  1995  to  May  15, 
1995,  in  order  to  provide  additional 
time  for  the  preparation  of  testimony  for 
the  hearings. 

DATES:  Testimony  and  evidence  to  be 
submitted  at  the  hearings  must  be 
postmarked  on  or  before  May  15,  1995. 
Comments  must  be  postmarked  on  or 
before  April  14, 1995.  The  hearing  will 
begin  at  9:30  a.m.,  Tuesday,  June  6, 
1995  in  Washington,  DC. 

ADDRESSES:  Testimony  and 
documentary  evidence  are  to  be 
submitted  in  quadruplicate  to:  Mr. 
Thomas  Hall,  OSHA  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  200 
Constitution  Avenue,  N.W.,  Room 
N3649,  Washington,  D.C.  20210;  (202) 
219-8615.  Testimony  and  documentary 
evidence  will  be  available  for  inspection 
and  copying  in  the  Docket  Office,  Room 
N2625  at  the  above  address. 

Written  comments  should  be 
submitted  in  quadruplicate  or  1  original 
(hardcopy)  and  1  disk  (5 'A  or  3  Vz)  in 
WordPerfect  5.0,  5.1,  6.0  or  ASCII  to: 
Docket  Office,  Docket  H-49,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N2625,  200  Constitution  Avenue, 
N.W.  Washington.  D.C.  20210;  (202) 
219-7894.  Any  information  not 
contained  on  disk,  e.g.,  studies,  articles, 
etc.,  must  be  submitted  in 
quadruplicate. 

The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  further  INFORMATION  CONTACT: 

Proposal:  Mr.  Richard  Liblong, 
Director,  Office  of  Information  and 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  200 


Background 

On  November  15, 1994,  OSHA 
published  a  notice  of  proposed 
rulemaking  on  its  respiratory  protection 
standard  (59  FR  58884  et  seq.).  The 
proposal  is  intended  to  update  the 
current  respirator  standard  to  reflect 
changes  in  methodology,  technology, 
and  approach  related  to  respiratory 
protection  that  have  occurred  since  the 
existing  respiratory  protection  standard 
was  adopted  in  1971. 

A  notice  of  the  extension  of  the 
comment  period  and  the  rescheduling  of 
the  public  hearing  was  published  on 
January  20.  1995  (60  FR  4132  et  seq.). 
This  notice  extended  the  public 
comment  period  for  the  proposal  to 
April  14.  1995.  The  date  for  submitting 
a  notice  of  intention  to  appear  at  the 
hearing  to  testify  was  extended  to  March 
31.  1995.  The  public  hearings  were 
rescheduled  to  start  on  June  6,  1995. 

Extension  of  Date  for  Submitting 
Testimony  and  Evidence  Before  the 
Hearing 

Pursuant  to  section  6(b)(3)  of  the  OSH 
Act.  an  opportunity  to  submit  oral 
testimony  concerning  all  issues  raised 
by  the  proposed  standard  will  be 
provided  at  an  informal  public  hearing 
to  be  held  in  Washington,  DC  from  June 
6, 1995  and  continuing  until  Friday, 
June  23.  The  hearing  will  commence  at 
9:30  a.m.  on  June  6,  1995,  in  the 
auditorium  of  the  Frances  Perkins 
Building,  U.S.  Department  of  Labor,  3rd 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

All  persons  desiring  to  participate  at 
the  hearing  must  file  in  quadruplicate  a 
notice  of  intention  to  appear, 
postmarked  on  or  before  March  31, 
1995. 

In  addition  to  a  notice  of  intention  to 
appear,  any  party  requesting  more  than 
ten  (10)  minutes  for  a  presentation,  or 
who  will  submit  documentary  evidence, 
must  provide  in  quadruplicate  the 
complete  text  of  the  testimony, 
including  any  documentary  evidence  to 
be  presented.  One  copy  shall  not  be 
stapled  or  bound  and  be  suitable  for 
copying.  These  materials  must  be 
provided  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs  at  the 
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address  above.  By  this  document  OSHA 
is  extending  the  date  for  subnutting  the 
text  of  testimony  and  documentary 
evidence  for  those  who  intend  to  testify 
at  the  pubHc  hearings  from  April  14. 
1995  to  May  15.  1995.  in  order  to 
provide  additional  time  for  the 
preparation  of  testimony  for  the 
hearings. 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  ten-minute  presentation, 
and  may  be  requested  to  return  for 
questioning  at  a  later  time  during  the 
hearing. 

Notices  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  insf)ection  and  copying  at 
the  Docket  Office  at  the  address  above. 

Authority  and  Signature:  This  document 
was  prepared  under  the  direction  of  Joseph 
A.  Dear.  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210.  It  is 
issued  pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(84  Stat.  1593,  29  U.S.C.  655). 

Signed  at  Washington.  DC.  this  20th  day 
of  March,  1995. 
Joseph  A.  Dear. 
Assistant  Secretary  of  Labor. 
IFR  Doc.  95-7200  Filed  3-22-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[AD-FRL-6177-3] 
RIN  2060-AE24 

Consumer  and  Commercial  Products: 
Schedule  for  Regulation 

AOENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  the  consumer  and 
commercial  product  category  list  and 
schedule  for  regulation. 

SUMMARY:  This  notice  publishes  a  list  of 
consumer  and  commercial  products 
identified  for  possible  regulation  and  a 
schedule  for  the  promulgation  of  such 
regulations.  Under  section  183(e)  of  the 
Clean  Air  Act  (CAA).  the  EPA  is 
required  to  conduct  a  study  of  volatile 
organic  compounds  (VOC)  emissions 
from  the  use  of  consumer  and 
commercial  products  to  assess  their 
potential  to  contribute  to  violations  of 
the  national  ambient  air  quality 
standard  (NAAQS)  for  ozone,  and  to 
establish  criteria  for  products  subject  to 
regulation  under  that  section.  Upon 
completion  of  the  study,  the  EPA  is 


required  to  submit  a  Report  to  Congress 
documenting  the  results  of  the  study. 
Under  section  183(e).  the  EPA  is 
required  to  list  and  schedule  for 
regulation  those  categories  of  products 
that  the  Administrator  determines 
account  for  at  least  80  percent  of  the 
total  VOC  emissions,  on  a  reactivity- 
adjusted  basis,  from  consumer  and 
commercial  products  in  areas  classified 
as  nonattainment  for  ozone.  The 
consumer  and  commercial  product  list 
and  schedule  for  regulation  published 
in  today's  notice  meets  this  obligation. 

Although  today's  notice  identifies 
consumer  and  commercial  products  that 
potentially  could  be  regulated,  this  list' 
and  schedule  may  be  amended  as 
further  information  becomes  available 
or  is  submitted  to  the  EPA.  The  public 
will  have  an  opportunity  to  comment  on 
the  listing  and  possible  regulation  of  a 
particular  product  at  the  time  the  EPA 
proposes  to  regulate  that  particular 
product.  Thus,  today's  action  does  not 
represent  final  agency  action.  Final 
agency  action  occurs  upon  publication 
of  a  final  regulation  for  each  product. 
ADDRESSES:  Docket.  Docket  No.  A-94- 
65  contains  information  considered  by 
the  EPA  in  development  of  the 
consumer  and  commercial  products 
study  and  subsequent  schedule  for 
regulation.  In  addition,  the  public  may 
submit  to  the  docket  information  or 
comments  regarding  today's  notice  and 
the  Report  to  Congress.  The  docket  is 
available  for  public  inspection  and 
photocopying  between  8  a.m.  and  5:30 
p.m.  Monday  through  Friday  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (6102).  room  M- 
1500.  Waterside  Mall.  401  M  Street. 
SW..  Washington.  DC  20460.  The 
telephone  number  is  (202)  260-7548 
and  the  facsimile  number  is  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

Report  to  Congress.  The  Consumer 
and  Commercial  Product  Report  to 
Congress  is  available  from  Docket  No. 
A-94-65  at  the  above  address  or  from 
the  Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  Technology 
Transfer  Network  (TTN)  which  is  a 
network  of  electronic  bulletin  boards 
operated  by  the  EPA.  The  service  is  free, 
except  for  the  cost  of  the  telephone  call. 
The  modem  telephone  number  is  (919) 
541-5742.  The  modem  provides  up  to  a 
14,400  baud  connection.  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5384. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  Report  to 
Congress  and  schedule  for  regulation, 
contact  Mr.  Bruce  Moore.  Coatings  and 
Consumer  Products  Group.  Emission 


Standards  Division  (MD-13).  U.S. 

Environmental  Protection  Agency. 

Research  Triangle  Park,  North  Carolina 

27711.  telephone  number  (919)  541- 

5460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  notice  describes  the  EPA's  initial 
efforts  to  respond  to  requirements  of 
Section  183(e)  of  the  CAA  and  to  a  court 
order.  These  efforts  also  respond  to 
concerns  expressed  by  representatives 
of  State  and  local  air  pollution  control 
agencies  and  by  consumer  products 
industry  representatives.  The 
persistence  of  the  ground-level  ozone 
problem  has  caused  State  and  local  air 
pollution  agencies  to  seek  emission 
reductions  beyond  those  which  have 
been  obtained  through  regulation  of  the 
conventional  mobile  and  stationary 
sources  of  emissions.  As  a  result,  several 
agencies  are  adopting  rules  to  regulate 
various  household  consumer  products. 
Representatives  of  the  consumer 
products  industry  have  expressed 
cor.cem  that  differences  in  State  and 
local  requirements  for  consumer 
products  could  disrupt  the  national 
distribution  network  for  consumer 
products  and  has  urged  the  EPA  to  issue 
rules  for  consumer  products  to  provide 
consistency  across  the  country.  States 
who  need  emission  reductions  are  also 
supportive  of  an  EPA  rulemaking  which 
will  assist  them  in  their  efforts  toward 
achievement  of  ozone  attainment. 

In  response  to  these  concerns,  the 
EPA  consulted  with  consumer  product 
manufacturers  and  other  interested 
parties  to  determine  which  products 
would  be  the  most  amenable  to  an 
expedited  regulation  that  could  achieve 
significant  VOC  emission  reductions 
without  significant  effects  on  consumer 
satisfaction  or  price  of  the  products. 
Industry  representatives  identified  a 
group  of  consumer  products  that  meet 
these  criteria  and  proposed  to  EPA 
emission  requirements  for  them  that 
have  already  been  achieved  in 
California  (see  Section  III.C).  High 
quality  products  meeting  these 
standards  are  being  sold  in  California 
with  no  significant  effect  on  consumer 
prices.  The  EPA  plans  to  propose  the 
rule  covering  these  products  as  part  of 
the  first  group  of  categories  listed  for 
regulation. 

The  relevant  statutory  provision  is 
contained  in  Section  183(e)  of  the  CAA. 
Through  this  provision.  Congress 
required  the  EPA  to  conduct  a  study  of 
emissions  of  VOC  into  the  ambient  air 
from  consumer  and  commercial 
products.  The  term  "consumer  and 
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commercial  products"  is  defined  to 
mean: 

*  *  *  any  substance,  product  (including 
paints,  coatings,  and  solvents),  or  article 
(including  any  containers  or  packaging)  held 
by  any  person,  the  use,  consumption,  storage, 
disposal,  destruction,  or  decomposition  of 
which  may  result  in  the  release  of  volatile 
organic  compounds  *   •   * 

The  statutory  definition  of  consumer 
and  commercial  products  includes  a 
much  broader  array  of  products  than 
those  usually  considered  to  be 
consumer  products  (e.g..  personal  care 
products,  household  cleaning  products, 
or  household  pesticides).  The  statutory 
definition  of  consumer  and  commercial 
products  encompasses  all  VOC-emitting 
products  used  in  the  home,  by 
businesses,  by  institutions,  and  in  a 
wide  range  of  industrial  manufacturing 
operations. 

The  stated  objectives  of  the  study  are 
(1)  to  determine  the  potential  of  VOC 
emissions  into  the  ambient  air  from 
consumer  and  commercial  products  to 
contribute  to  ozone  levels  which  violate 
the  NAAQS  for  ozone;  and  (2)  to 
establish  criteria  for  regulating 
consumer  and  commercial  products. 

Upon  completion  of  the  study,  the 
EPA  is  required  to  submit  a  Report  to 
Congress  that  documents  the  results  of 
the  study.  The  study  and  Report  to 
Congress  required  under  Section  183(e) 
are  described  in  section  II  of  this  notice. 

In  establishing  criteria  for  regulating 
products,  the  Administrator  is  directed 
to  consider  the  following:  the  uses, 
benefits,  and  commercial  demand  of 
products;  the  health  or  safety  functions 
served  by  such  products;  whether 
products  emit  highly  reactive  VOC  into 
the  ambient  air;  the  cost-effectiveness  of 
controls;  and  the  availability  of 
alternatives  which  are  of  comparable 
costs,  considering  health,  safety,  and 
environmental  impacts.  The 
development  and  application  of  criteria, 
and  the  resultant  ranking  of  products 
based  on  these  and  other  considerations, 
are  described  in  sections  III.B  and  III.C 
of  this  notice. 

Upon  completion  of  the  study  and 
submission  of  the  Report  to  Congress, 
the  EPA  is  required  to  list  those 
categories  of  products  that  are 
determined,  based  on  the  study,  to 
account  for  at  least  80  percent  of  the 
total  VOC  emissions,  on  a  reactivity- 
adjusted  basis,  from  consumer  and 
commercial  products  in  areas  that 
violate  the  NAAQS  for  ozone.  The  EPA 
is  required  to  divide  the  list  into  four 
groups  establishing  priority  for 
regulation.  Every  2  years  following 
publication  of  the  list,  the  EPA  is 
required  to  regulate  one  group  until  all 
four  groups  are  regulated.  The  consumer 


and  commercial  product  list  and 
schedule  for  regulation  is  presented  in 
section  III.C  of  this  notice. 

As  noted  earlier,  the  EPA  is 
presenting  this  list  and  schedule  at  this 
time  as  required  by  the  CAA  and  court 
order.  However,  the  EPA  may  amend 
the  schedule  and  the  products  listed  in 
particular  groups  as  further  information 
becomes  available.  For  example,  as  one 
of  the  considerations  specifically  noted 
by  Congress  in  section  183(e)(2)(B)(iv), 
cost -effectiveness  of  control  is  an 
important  factor,  and  one  for  which  the 
EPA  had  relatively  limited  information. 
In  moving  forward  to  develop  specific 
regulations,  the  EPA  will  evaluate  new 
information  on  cost-effectiveness  as 
well  as  the  other  criteria  and  may,  in  the 
process,  reassess  the  product  listing  and 
schedule. 

II.  Study  and  Report  to  Congress 

A.  Intent  and  Structure 

The  primary  intent  of  the  study  and 
Report  to  Congress  is  to  meet  the 
objectives  of  section  183(e)  of  the  CAA 
which  requires  EPA  to  inform  members 
of  Congress,  and  other  interested 
parties,  of  relevant  issues  surrounding 
VOC  emissions  from  the  use, 
consumption,  storage,  disposal, 
destruction,  or  decomposition  of 
consumer  and  commercial  products. 
The  study  examines  the  potential  of 
VOC  emissions  from  consumer  and 
commercial  products  to  contribute  to 
ozone  nonattainment;  documents  the 
development  of  a  reliable  and 
comprehensive  emissions  inventory; 
identifies  and  evaluates  opportunities 
for  achieving  emission  reductions; 
examines  the  fate  of  consumer  and 
commercial  product-related  VOC  in 
wastewater  and  in  landfills;  evaluates 
the  use  of  various  systems  of  regulation, 
including  economic  incentives;  and 
provides  supporting  rationale  for  the 
establishment  of  criteria  for  prioritizing 
products  for  regulation. 

The  study  is  composed  of  six 
volumes,  including: 

(1)  Report  to  Congress  (EPA-453/R-94- 
066-a) 

(2)  Comprehensive  Emissions  Inventory 
(EPA-45  3/R-94-066-b) 

(3)  Fate  of  Consumer  Product  VOC  in 
Landfills  (EPA-453/R-94-066-c) 

(4)  Fate  of  Consumer  Product  VOC  in 
Wastewater  (EPA-453/R-94-066-d) 

(5)  Economic  Incentives  to  Reduce  VOC 
Emissions  from  Consumer  and 
Commercial  Products  (EPA— 453/R- 
94-066-e} 

(6)  Aerosol  Products  and  Packaging 
Systems  (EPA-453/R-94-066-f) 


B.  Findings  of  the  Consumer  and 
Commercial  Products  Study 

The  Report  to  Congress  highlights  the 
following  key  findings  of  the  study: 

1.  The  scope  of  consumer  and 
commercial  products  subject  to  section 
183(e)  is  very  broad  and  includes  not 
only  household  consumer  products  but 
many  products  used  commercially  and 
in  industrial  manufacturing  operations. 
This  vast  universe  of  products  ranges 
from  underarm  antiperspirants  and 
deodorants  to  coatings  used  in  the 
manufacture  of  automobiles. 

2.  Consumer  and  commercial 
products,  while  individually  small 
sources  of  VOC  emissions,  contribute 
significantly  to  the  ozone  nonattainment 
problem.  In  1990,  consumer  and 
commercial  products  emitted 
approximately  6  million  tons  of  VOC 

■  nationwide,  or  about  28  percent  of  all 
man-made  VOC. 

3.  Opportunities  exist  for  VOC 
emission  reductions  from  consumer  and 
commercial  products  through  product 
reformulation,  substitution, 
repackaging,  and  other  control 
measures.  With  regard  to  consumer 
products,  California  and  other  States 
have  issued  regulations  which  limit  the 
VOC  content  of  approximately  two 
dozen  categories  of  products.  These 
regulations  were  developed  over  several 
years  with  extensive  interaction  with 
the  consumer  products  industry.  The 
EPA  has  estimated  that  the  VOC  content 
limitations  imposed  by  the  State 
regulations,  if  applied  nationwide,  may 
result  in  an  overall  VOC  reduction  of 
approximately  25  percent  from  the  1990 
baseline  for  those  categories. 

4.  In  developing  control  measures  for 
consumer  products,  emission  reductions 
must  be  balanced  with  product  efficacy, 
consumer  acceptance,  and  economic 
impacts. 

5.  A  number  of  systems  can  be 
employed  to  implement  the  various 
control  measures  available  under 
Section  183(e).  These  include  product 
registration,  labeling,  self-monitoring, 
reporting,  prohibitions,  limitations,  and 
economic  incentives. 

6.  Under  section  183(e)(3)(C),  the  EPA 
may  issue  control  techniques  guidelines 
(CTG)  in  lieu  of  regulations  where  the 
Administrator  determines  that  the  CTG 
will  be  substantially  as  effective  in 
reducing  VOC  emissions  in 
nonattainment  areas.  In  many  cases, 
CTG  can  be  effective  regulatory 
approaches  to  reduce  emissions  of  VOC 
in  nonattainment  areas — with  the 
advantage  of  not  imposing  control  costs 
on  attainment  areas.  For  example,  in  the 
case  of  small  volume  consumer 
products  that  are  widely  used  (e.g.. 
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personal  care  products),  a  CTG  might 
not  be  effective  at  reducing  V(X: 
emissions  because  of  difficulties  in 
enforcement.  However,  for  other  cases 
(and  for  a  potentially  large  share  of 
nonattainment  area  VCXD  emission 
sources),  enforcement  and  compliance 
may  be  effectively  focused  at  the  source 
of  the  VOC  emissions,  be  it  the  point  of 
manufacture,  the  point  of  end-use,  or 
both.  For  example,  VOC  emissions  from 
commercial  products  used  in  industrial 
settings  could  be  controlled  effectively 
with  a  CTG  that  targeted  emissions  at 
the  point  of  end-use,  as  the  population 
of  end-users  is  likely  to  be  readily 
identiTiable. 

7.  Economic  incentive  programs 
appear  to  be  viable  alternatives  to 
traditional  strategies  to  reduce  VOC 
emissions  from  consumer  and 
commercial  products.  Certainty  of 
emission  reductions,  minimization  of 
control  and/or  implementation  costs, 
technological  innovation,  and  flexibility 
afforded  by  the  program  are  all 
objectives  which  should  be  considered 
in  selecting  a  strategy.  The  best 
regulatory  approach  for  consumer  and 
commercial  products  depends  upon  the 
particular  universe  of  products  being 
regulated  and  the  priority  of  objectives. 

8.  Ideally,  ozone  control  strategies 
should  be  based  not  only  on  mass  VOC 
and  NOx  emissions  but  also  on  the 
relative  photochemical  reactivity  of 
individual  species,  the  VOC-to-NOx 
ratios  prevalent  in  specific  airsheds,  and 
other  factors  which  could  work  together 
to  minimize  the  formation  of  ozone  with 
minimum  adverse  impacts.  However, 
reactivity  data  on  VOC,  especially  those 
compounds  used  to  formulate  consumer 
and  commercial  products,  are  extremely 
limited.  Better  data,  which  can  be 
obtained  only  at  great  expense,  are 
needed  if  the  EPA  is  to  consider  relative 
photochemical  reactivity  in 
development  of  regulations.  In  the 
meantime,  a  practical  approach  is  to 
make  regulatory  determinations  on  the 
basis  of  mass  VOC  emissions. 

The  EPA  considered  reactivity  to  a 
limited  extent,  however,  in  prioritizing 
consumer  and  commercial  product 
categories  for  regulation.  In  an  effort  to 
meet  the  requirements  of  section  183(e). 
and  being  aware  of  the  limitations  and 
uncertainties  surrounding  the  reactivity 
issue,  the  EPA  employed  available 
information  on  reactivity  to  (1)  consider 
those  products  which  emit  "highly- 
reactive"  compounds;  and  (2)  adjust 
mass  VOC  emission  estimates  to 
account  for  relative  reactivity  of  product 
ingredients.  The  EPA's  methodology  for 
this  limited  application  of  reactivity  is 
discussed  in  detail  in  the  Report  to 
Congress. 


9.  A  widely  held  misconception  is 
that  most  aerosol  products  employ 
chlorofluorocarbons  (CFC)  as 
propellents  and  contribute  to 
stratospheric  ozone  depletion.  In  1978, 
the  EPA  banned  the  use  of  CFC  in 
virtually  all  aerosol  products,  the 
exceptions  being  medical  products, 
military  specification  products,  and 
aviation  products.  Hydrocarbons 
(propane,  butane,  and  isobutane),  which 
are  VOC,  are  currently  the  predominant 
propellent  compounds.  Aerosol 
products  function  as  systems  composed 
of  the  product,  the  propellant,  the  valve, 
and  the  container.  Hydrocarbon 
propellents  not  only  expel  the  product 
from  the  container  but  serve  as  diluents 
in  the  product  formulation. 

III.  Consumer  and  Commercial  Product 
Schedule  for  Regulation 

A.  Criteria  for  Regulating  Products 
Under  Section  183(e) 

Although  the  EPA  has  discretion  to 
determine  which  products  are 
considered  to  account  for  80  percent  of 
VOC  emissions,  as  a  preliminary  step, 
the  EPA  relied  on  numerical  rankings  to 
ensure  that  the  highest  priority  products 
would  be  regulated.  Section  183(e)(2)(B) 
of  the  CAA  instructs  the  EPA  to  develop 
criteria  for  prioritizing  consumer  and 
commercial  products  for  regulation.  In 
establishing  these  criteria,  the  EPA  is 
required  to  consider  the  following 
factors: 

(1)  Uses,  benefits,  and  commercial 
demand, 

(2)  Health  and  safety  functions, 

(3)  Products  which  emit  highly 
reactive  VOC, 

(4)  Cost -effectiveness  of  control,  and 

(5)  Availability  of  alternatives. 
The  following  eight  criteria  for 

ranking  consumer  and  commercial 
products  were  developed: 

(1)  Utility, 

(2)  Commercial  demand, 

(3)  HeaUh  and  safety  functions, 

(4)  Emissions  of  highly  reactive  VOC, 

(5)  Availability  of  alternatives. 

(6)  Cost-effectiveness  of  controls, 

(7)  Magnitude  of  annual  VOC 
emissions,  and 

(8)  Regulatory  efficiency  and  program 
considerations. 

Criterion  1  (Utility)  considers  uses 
and  benefits,  and  commercial  demand  is 
addressed  by  Criterion  2.  The  remaining 
four  factors  are  addressed  individually 
by  Criteria  3  through  6.  Criteria  7  and 
8  (magnitude  of  emissions  and 
regulatory  efficiency)  reflect  additional 
considerations  not  specifically 
prescribed  in  the  CAA.  The  EPA  has 
exercised  its  discretion  to  include  these 
criteria,  as  the  EPA  believes  they  are 


important  in  prioritizing  product 
categories  for  regulation.  The  EPA's 
interpretation  of  each  of  the  five  factors 
and  the  rationale  and  intent  of  each  of 
the  eight  criteria  are  discussed  in  detail 
in  the  Report  to  Congress. 

B.  Preliminary  Ranking  of  Product 
Categories 

Criteria  1  through  7  were  developed 
such  that  each  product  category  could 
be  evaluated  numerically  by  assigning  a 
score  of  1  to  5  for  each  of  the  criteria, 
with  a  higher  score  indicating  a  higher 
priority  for  regulation. 

The  preliminary  ranking  was  based  on 
numerical  scoring  of  criteria  1  through 
7  for  each  product  category.  This 
process  involved  objective  and 
subjective  considerations.  Criteria  2,  4. 
6.  and  7  are  objective  in  nature  and 
could  be  scored  quantitatively  based  on 
annual  sales,  VOC  emissions,  and  cost 
of  control.  Exercise  of  Criteria  1,  3,  and 
5  may  include  some  subjective 
considerations.  Scoring  of  these  criteria 
could  be  affected  by  one's  background, 
knowledge  of  the  category,  or  other 
factors.  In  order  to  ensure  consistency 
and  fairness,  an  independent  panel  was 
convened  to  assist  the  EPA  in 
application  of  these  criteria. 

The  National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC),  established  in  1968  by  the 
Surgeon  General,  is  an  advisory  group 
which  has  provided,  and  continues  to 
provide,  the  EPA  with  independent 
views  on  EPA  actions  related  to  the  air 
program.  The  NAPCTAC  consists  of  the 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  or  his  designee,  as 
chairperson  and  11  members  appointed 
by  the  EPA's  Deputy  Administrator. 
Members  are  selected  from  industry. 
State  and  local  agencies,  public  interest 
groups,  and  academia. 

Because  of  the  balance  afforded  by  the 
diversity  of  such  a  group,  the  NAPCTAC 
was  considered  a  convenient  choice  for 
the  panel.  Accordingly,  the  panel  was 
convened  in  July  1994  in  Durham. 
North  Carolina,  for  the  purpose  of 
assigning  preliminary  scores  for  Criteria 
1  through  7  to  each  of  the  product 
categories.  Results  of  the  preliminary 
scoring  exercise  are  available  in  the 
docket. 

C.  Application  of  Criterion  Eight: 
Regulatory  Efficiency  and  Program 
Considerations 

Once  the  initial  ranking  of  products 
based  on  exercise  of  Criteria  1  through 
7  was  completed,  the  EPA  exercised 
Criterion  8,  regulatory  efficiency  and 
program  considerations,  to  identify 
which  products  should  be  considered  to 
account  for  80  percent  of  VOC 


emissions  and  prioritized  in  the 
schedule  for  regulation. 

As  required  by  section  183(e),  the 
EPA  grouped  the  listed  categories  of 
consumer  and  commercial  products  into 
four  groups,  one  of  which  will  be 


regulated  every  2  years.  Although  the 
statute  does  not  require  that  the  80 
percent  be  divided  into  four  equal 
groups,  the  EPA  placed  product 
categories  into  the  four  groups  listed  in 
Table  1  as  equally  as  possible  for 


purposes  of  workload  management.  The 
EPA  also  attempted  to  reduce  emissions 
as  early  as  possible,  given  these 
workload  considerations.  Nearly  two- 
thirds  of  the  emissions  from  consumer 
and  commercial  products  are  addressed 
by  the  first  two  groups  of  categories. 


Table  1  .—Consumer  and  Commercial  Products  Schedule  for  Regulations 


Group  I: 

Consumer  products  (24  categories)* 

Shipbuilding  and  repair  coatings  

Aerospace  coatings 

Architectural  coatings  

Autobody  retinishing  coatings 

Aerosol  spray  paints  

Wood  furniture  coatings 

Group  II: 

Lithographic  printing  materials 

Industrial  cleaning  solvents  

Flexible  package  printing  matenals 

Flat  wood  paneling  coatings 

Group  III: 

Miscellaneous  metal  products  coatings 

Large  appliance  coatings 

Fiberglass  txjat  manufacturing  materials  

Miscellaneous  industrial  adhesrves  „ 

Group  IV: 

Paper,  film,  and  foil  coatings „ ; 

Letterpyess  printing  matenals  

Plastic  parts  coatings 

Metal  furniture  coatings  

Auto  and  light  truck  assembly  coatings 

Petroleum  drycleaning  solvents 

Emissions  addressed  by  schedule  

Percentage  of  total  (3.481,804  Mg/yr) """""""!"""""! 

•Product  categories  included  in  'Consumef  products  (24  categories)"  grouping 

Aerosol  cooking  sprays 

Air  fresheners 

Auto  windshieW  washer  fluids 

Bathroom  and  tile  cleaners 

Cartxirefor  and  choke  cleaners 

Charcoal  lighter  matenals 

Dusting  akte 

Engir>e  degreasers 

Fatxic  protectants 

Fkx>r  waxes  arxj  polishes 

Furniture  maintenance  products 

General  pxjrpose  cleaners 

Glass  cleaners 

Hair  sprays 

Hair  mousses 

Hair  styling  gels 

HousehoW  adhesives 

Nonagricuttural  insectickjes 

Laundry  prewash  treatments 

Laurxlry  starch  products 

Nail  polish  removers 

Oven  cleaners 

Shaving  creams 

UrnJerarm  antiperspirants  and  deodorants 


Schedule  for  regu- 
lation 

Emtssk>ns  Mg/yr 

1997 

301.347 

1997 

23.302 

1997 

165,892 

1997 

362,454 

1997 

85.509 

1997 

58.521 

1997 

88,109 

1,085,134 

1999 

545,454 

1999 

232,890 

1999 

136,364 

1999 

19.618 

934,326 

2001 

198,545 

2001 

22,994 

2001 

11,000 

2001 

185,175 

417.714 

2003 

92.064 

2003 

25,636 

2003 

20,000 

2003 

97,220 

2003 

68,182 

2003 

49,091 

352,193 

2  789  367 

80.1 

UMI 
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Group  I  includes  product  categories 
some  of  which  have  regulatory  activities 
(rules  or  guidelines)  already  underway. 
The  remaining  categories  are  divided 
among  Groups  II,  III.  and  IV  according 
to  numerical  rank.  "Consumer  products 
(24  categories)"  rep>resent  an  aggregation 
of  two  dozen  individual  household, 
personal  care,  and  automotive  products 
which  are  currently  regulated  in  one  or 
more  States.  They  are  products  used  in 
home,  office,  institutional,  or  similar 
settings.  In  order  to  achieve  VOC 
reductions  required  under  their  State 
Implementation  Plan  (SIP),  many  States 
have  declared  intentions  to  develop 
-rules  to  reduce  VOC  emissions  from 
these  particular  categories  as  part  of 
their  attainment  plans.  The  EPA  has 
scheduled  these  categories  for 

Tlation  as  part  of  Group  I. 
ith  one  exception,  all  the  other 
categories  in  Group  I  received  relatively 
high  numerical  scores  in  the 
preliminary  ranking.  The  one  exception 
is  shipbuilding  and  repair  coatings, 
which  are  included  in  Group  I  despite 
a  lower  numerical  score  because  a  CTG 
for  this  category  is  currently  under 
development  pursuant  to  section  183(a) 
of  the  CAA.  Under  section  183(e)(3)(C), 
the  Administrator  may  issue  CTG  in  lieu 
of  regulations  if  it  is  determined  that  a 
CTG  will  be  substantially  as  effective  in 
reducing  VCXZ  emissions.  As  a  CTG  is 
developed,  the  EPA  will  assess  the 
projected  emission  reductions  to  make 
this  determination.  The  EPA  believes 
that  the  issuance  of  a  CTG  for 
shipbuilding  and  repair  coatings  to 
satisfy  the  requirements  of  both  sections 
183(a)  and  183(e)  would  promote 
regulatory  efficiency.  Two  other 
categories  in  Group  I  for  which  CTG  are 
being  developed  are  aerospace  coatings 
and  wood  furniture  coatings.  As  with 
the  shipbuilding  and  repair  coatings 
CTG.  determinations  will  be  made  as  to 
whether  these  CTG  satisfy  the 
requirements  of  section  183(e)(3)(c). 

While  the  regulatory  schedule 
presented  in  today's  notice  includes 
product  categories  that  account  for  80 
percent  of  VOC  emissions  in 
nonattainment  areas,  as  directed  in  the 
CAA,  the  EPA  recognizes  that  the  list  of 
product  categories  included  may  need 
to  be  amended  as  regulatory 
development  proceeds  or  as  new 
information  becomes  available. 

As  individual  products  and  categories 
are  further  assessed  and  comments  are 
submitted  during  the  rulemaking 
process,  the  EPA's  evaluation  of  the 
criteria  as  applied  to  each  category  may 
change.  For  example,  Criterion  6,  cost- 
effectiveness  of  controls,  reflects  the 
emphasis  Congress  placed  on 
identifying  '(t)hose  consumer  and 


commercial  products  which  are  subject 
to  the  most  cost-effective  controls." 
(Section  183(e)(2)(B)(iv)).  However,  the 
EPA  had  relatively  limited  data  on  the 
cost-effectiveness  of  control  for  most 
products.  As  the  EPA  moves  forward  in 
implementing  the  emission  limitations 
required  by  section  183(e),  it  will 
reevaluate  and  reassess  the  ranking  and 
schedule  for  regulation  based  on 
additional  information  developed  on 
cost-effectiveness. 

As  a  result,  categories  may  be 
removed  from  the  list,  and  remaining 
unlisted  categories  may  be  considered 
for  listing.  Table  2  shows  significant 
categories  within  the  scope  of  section 
183(e)  which  are  not  being  listed  at  this 
time  for  regulation.  Any  changes  made 
to  the  consumer  and  commercial 
products  regulatory  schedule  will  be 
published  in  the  Federal  Register. 

Table  2.— Significant  Categories 
Outside  80  Percent 


Baseline 

emissions 

(Mg/yr) 

Arviniltijral  oesticklBS            

25,050 

Rotogravuce  putJttcation  ponting 

rnatAnals                            

18.182 

Nonautomotive  paint  thinners 

Cult>acfc  asphalt  paving  mate- 
rials                  

9,055 
116,727 

Synttietic  fitser  spinning  solvents 
Metal  cleaning  (degreasing)  sol- 
vents                

42.000 
32.727 

Fabric  pnnting,  coabng,  and  dye- 
inn  materials          

42.000 

Mntal  can  coatinos           

40.909 

Tire  manufactunng  cements 

Mannetic  taoe  coatinos  

24,000 
5,000 

MAtal  coil  coatinos          

19.636 

Roofing  materials » 

Magnet  wire  coatings  « 

Mold  release  aoents              

16.840 

7,407 

68,545 

Remaining  consumer  products  ... 

154,714 

rV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  file  of 
information  considered  by  the  EPA  in 
the  development  of  an  action.  Although 
this  action  is  not  a  rulemaking,  a  docket 
has  been  established  for  the  consumer 
and  commercial  product  study  and 
subsequent  product  category  list  and 
schedule  for  regulation.  The  docket 
number  is  A-94-65.  The  purpose  of  this 
docket  is  to  allow  interested  parties  a 
means  to  access  relevant  documents  not 
otherwise  available.  In  addition,  the 
public  may  submit  to  the  docket 
information  or  comments  regarding 
today's  notice  and  the  Report  to 
Congress.  The  docket  may  be  inspected 
at  the  EPA's  Air  and  Radiation  Docket 


and  Information  Center,  listed  in  the 
ADDRESSES  section  of  this  notice. 

B.  Regulatory  Requirements 

1.  General 

Because  today's  notice  is  not  a 
rulemaking,  the  EPA  has  not  prepared 
an  assessment  of  the  potential  costs  and 
benefits  pursuant  to  Executive  Order 
12866,  nor  an  economic  impact  analysis 
pursuant  to  section  317,  nor  a  regulatory 
flexibility  analysis  pursuant  to  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  September  19. 1980).  Also,  this 
notice  is  not  subject  to  the  Paperwork 
Reduction  Act  of  1990.  44  U.S.C.  3501 
et  seq. 

2.  Executive  Order  and  Office  of 
Management  and  Budget  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  regulatory  actions 
are  significant  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  OMB  has  notified  the  EPA  that 
it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order  because  it  is 
likely  to  lead  to  rules  which  may  meet 
one  or  more  of  the  criteria.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

Dated:  March  15. 1995. 
Carol  M.  Bro%imer, 

Administrator. 
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40  CFR  Part  52 

[FRL-6175-4] 

Transportation  Conformity;  Proposed 
Approval  of  Petition  for  Exemption 
From  Nitrogen  Oxides  Provisions, 
Colorado 

AQENCY:  Environmental  Protection 

Agency. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
petition  that  was  submitted  pursuant  to 
section  182(f)  of  the  Clean  Air  Act  (as 
amended  in  1990)  (CAA)  by  the  Denver 
Regional  Council  of  Governments 
(DRCOG)  requesting  that  the  Denver 
metropolitan  area,  an  ozone 
nonattainment  area  classified  as 
transitional,  be  exempted  from  the 
requirements  regarding  the  control  of 
oxides  of  nitrogen  (NOx)  imposed  by  the 
Federal  conformity  rules.  These  rules 
waive  certain  NOx  requirements  if  an 
exemption  under  section  182(f)  is 
granted  by  EPA.  The  EPA  has  indicated 
in  relevant  guidance  that  areas 
(including  transitional  areas,  like  the 
Denver  Metropolitan  area) 
demonstrating  attainment  based  on 
ambient  air  quality  monitoring  data 
without  additional  NOx  reductions 
satisfy  the  exemption  test. 
DATES:  Comments  must  be  received  on 
or  before  April  24,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Douglas  M.  Skie,  Chief. 
Air  Quality  Branch  (8ART-AP).  United 
States  Environmental  Protection 
Agency.  Region  VIII.  999  18th  Street, 
suite  500.  Denver.  Colorado  80202- 
2466. 

Copies  of  the  DRCOG  petition  and 
other  information  relevant  to  this  action 
are  available  for  inspection  between  8 
a.m.  and  4  p.m.  Monday  through  Friday 
at  the  following  locations:  United  States 
Environmental  Protection  Agency, 
Region  VIII,  Air  Quality  Branch  (8ART- 
AP),  999  18th  Street,  suite  500,  Denver, 
Colorado  80202-2466. 

Air  and  Radiation  Docket  and 
Information  Center,  United  States 
Environmental  Protection  Agency.  401 
M.  Street  SW..  Washington,  DC  20460 

Anyone  wishing  to  review  this 
petition  at  the  Denver  EPA  Regional 
office  is  asked  to  contact  the  person 
below  to  schedule  an  appointment  24 
hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Aundrey  C.  Wilkins,  SIP  Section  (8ART- 
AP).  Air  Programs  Branch,  United  States 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202-2466, 
telephone  (303)  294-1379. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  182(f)  of  the  Clean  Air  Act 
contains  requirements  for  major 
stationary  NOx  sources  in  marginal  and 
above  ozone  nonattainment  areas  and  in 
an  ozone  transport  region.  Section  182(f) 
also  speciBes  circumstances  under 
which  the  NOx  requirements  would  be 
limited  or  would  not  apply. 

Under  section  182(f)(1)(A),  an 
exemption  fixim  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  "additional  reductions 
of  NOx  would  not  contribute  to 
attainment"  of  the  ozone  NAAQS  in 
those  areas.  EPA  has  indicated  that  in 
cases  where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data,  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  this  test  is  met 
since  "additional  reductions  of  NOx 
would  not  contribute  to  attainment"  of 
the  NAAQS  in  that  area. 

EPA's  general  and  transportation 
conformity  rules  reference  the  section 
182(f)  exemption  process  as  a  means  for 
exempting  affected  areas  from  certain 
NOx  conformity  requirements.  See  58 
FR  62197,  November  24, 1993, 
Transportation  Conformity,  and  58  FR 
63240,  November  30, 1993,  General 
Conformity. 

This  interpretation  is  discussed  in  a 
May  27,  1994  memorandum  from  John 
SkSeitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS), 
entitled  "Section  182(f)  Nitrogen  Oxides 
(NOx)  Exemptions — Revised  Process 
and  Criteria."  This  memorandum 
revised  relevant  portions  of  previously- 
issued  OAQPS  guidance  dated 
December,  1993,  entitled  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxide  Requirements  under 
Section  182(f)."  Both  documents 
address  EPA's  policy  regarding  NOx 
exemptions  for  areas  outside  an  ozone 
transport  region  that  have  air  quality 
monitoring  data  showing  attainment. 
The  section  182(f)  NOx  provisions  and 
the  guidance  cited  above  apply  to 
marginal  and  above  ozone 
nonattainment  areas,  but  not 
nonclassifiable  ozone  nonattainment 
areas  (i.e.,  submarginal,  transitional,  and 
incomplete/no  data).  However,  on  June 
17,  1994,  EPA  published  a  document 
entitled  "Conformity;  General  Preamble 
for  Exemption  from  Nitrogen  Oxides 
Provisions"  (59  FR  31238)  ("General 
Preamble").  This  document  provides 
guidance  on  the  exemption  of 
nonclassifiable  ozone  nonattainment 
areas,  outside  an  ozone  transport  region. 


from  the  conformity  rule's  NOx 
provisions  based  on  air  quaUty 
monitoring  data  showing  attainment.  As 
a  transitional  ozone  nonattainment  area, 
the  Denver  metropolitan  area  falls 
within  the  "nonclassifiable"  category. 

Pursuant  to  section  182(fl,  a  jjerson  or 
State  may  petition  EPA  to  grant  an 
exemption  which  would  relieve  the 
relevant  nonattainment  area  from 
certain  requirements  of  the  general  and 
transportation  conformity  rule.  DRCOG 
submitted  a  NOx  exemption  petition  on 
May  25, 1994  and  submitted  supporting 
documentation  via  a  letter  dated  August 

I.  1994.  Ambient  air  quality  data 
provided  with  the  DRCOG  petition 
showed  no  violations  of  the  ozone 
NAAQS  during  the  three-year  period 
from  1991  through  1993.  Further,  the 
Colorado  Air  Pollution  Control  Division 
(APCD)  provided  additional  air  quality 
data  for  the  same  time  period 
supporting  DRCOG's  position  that  there 
were  no  violations. 

II.  Analysis  of  the  DRCOG  Petition  for 
a  NOx  Exemption 

EPA  believes  that  DRCOG  has 
demonstrated  that  the  Denver 
metropolitan  area  qualifies  for  an 
exemption  fr^m  the  NOx  conformity 
requirements  based  on  the  ambient  data 
provided  by  DRCOG  and  APCD  for 
1991,  1992,  and  1993.  The  AIRS  data 
show  no  violations  of  ozone  NAAQS 
during  these  three  years. 

The  APCD  has  endorsed  the  DRCOG 
petition  in  a  letter  dated  December  15, 
1994,  from  Tom  Getz,  Director.  APCD, 
to  Mr.  William  Yellowtail,  the  EPA 
Region  VIE  Regional  Administrator. 

III.  Anal3irsis  of  Other  Ozone  Network 
Issues 

EPA  considered  the  condition  of  the 
ozone  ambient  air  monitoring  network 
as  part  of  evaluating  the  DRCOG  NOx 
exemption  request.  In  1989,  EPA  called 
attention  to  suspected  deficiencies  in 
the  ozone  ambient  air  monitoring 
network.  EPA  and  the  APCD  have 
continued  to  address  these  concerns 
over  the  years.  The  APCD  conducted 
studies  of  the  ozone  network  in  1991 
and  1992.  A  1993  study  report  noted 
that  the  network  was  not  measuring  at 
maximum  concentrations.  The  APCD 
found  that  the  maximum  concentration 
area  covered  the  northwest  and 
southwest  parts  of  the  ozone 
nonattainment  area.  The  state  is 
required  to  designate  at  least  one  site, 
but  should  include  as  many  as  are 
necessary,  to  adequately  monitor  the 
maximum  concentration  area.  (40  CFR 
Part  58). 

In  1993.  it  was  determined  that  higher 
values  appeared  in  the  northwest  part  of 
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the  maximum  concentration  area  rather 
than  in  the  southwest.  Priority  was 
given  to  placing  new  sites  in  the 
northwest. 

In  1993.  APCD  added  two  new  sites 
in  the  northwest — Enrei  and  South 
Boulder  Creek.  No  violations  were 
recorded  at  these  two  sites  in  1993. 
However,  data  in  AIRS  show  one 
exceedance  at  the  South  Boulder  Creek 
site  in  1993.  Three  exceedances  must 
occur  for  there  to  be  a  violation. 

These  two  new  sites  were  retained 
and  studied  in  1994.  The  APCD  has 
reported  that  no  violations  or 
exceedances  occurred  at  either  of  these 
sites  in  1994. 

There  are  nine  sites  currently  on  the 
Denver  ozone  ambient  air  monitoring 
network,  including  the  two  new  sites. 
The  Enrel  and  South  Boulder  Creek  sites 
continue  to  record  higher  values  than 
other  sites  on  the  network.  The  one 
exceedance  at  the  South  Boulder  Creek 
site  in  1993  and  the  continued  higher 
value  readings  at  the  same  site  and  at 
the  Enrel  site  confirm  study  findings 
that  these  sites  are  within  the  maximum 
concentration  area  and  should  remain  in 
place. 

Modifying  the  network  to  ensure 
monitoring  of  maximum  concentrations 
is  an  EPA  priority  and  is  required  by  40 
CFR  part  58.  The  EPA  is  working  with 
APCD  to  ensure  that  at  least  one 
monitoring  site  is  established  in  the 
southwest  area  in  1995.  In  addition,  the 
APCD  plans  to  conduct  further  study  in 
this  southwest  area  during  the  1995 
summer  ozone  season  to  more 
accurately  identify  where  sites  should 
be  placed. 

Although  there  have  been  concerns 
with  the  monitoring  network.  EPA 
believes  that  many  of  the  concerns  have 
been  corrected  and  that  any  remaining 
concerns  are  not  significant  enough  to 
deny  the  NOx  waiver.  As  indicated 
above,  no  violations  have  been  recorded 
by  the  network,  even  since  installation 
of  the  Enrel  and  South  Boulder  Creek 
sites  in  1993.  In  addition,  the  NOx 
waiver  policy  published  in  the  General 
Preamble  provides  further  protection  by 
providing  for  granting  a  NOx  exemption 
on  a  contingent  basis  as  described  in 
section  IV  of  this  Federal  Register 
document.  This  allows  EPA  to  revoke 
the  exemption  if  violations  are  recorded 
at  any  monitoring  sites. 

IV.  Approval  of  the  NOx  Exemption  on 
a  Contingent  Basis 

According  to  the  General  Preamble, 
approval  of  an  exemption  based  solely 
on  ambient  air  quality  monitoring  data 
shall  be  granted  on  a  contingent  basis, 
i.e..  the  exemptions  will  last  for  only  as 
long  as  the  area's  monitoring  data 


continue  to  demonstrate  attainment.  If 
EPA  subsequently  determines  that  the 
area  has  violated  the  ozone  standard, 
the  exemption,  as  of  the  date  of  the 
determination,  will  no  longer  apply.  If 
a  violation  of  the  ozone  NAAQS  is 
monitored  in  the  Denver  Metropolitan 
Area.  EPA  will  provide  notice  in  the 
Federal  Register.  Existing  transportation 
plans  and  TIPs  and  past  conformity 
determinations  will  not  be  affected  by  a 
determination  that  the  NOx  exemption 
no  longer  applies,  but  new  conformity 
determinations  would  have  to  observe 
the  NOx  requirements  of  the  conformity 
rule.  The  State  must  continue  to  operate 
an  appropriate  ambient  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  Part  58.  to  verify  the  attainment 
status  of  the  area.  The  air  quality  data 
relied  on  for  the  above  determination 
must  be  consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance,  and  recorded  in  EPA's  AIRS 
national  database. 

The  EPA  NOx  exemption  guidelines, 
published  in  the  General  Preamble,  do 
not  require  that  a  redesignation  request 
be  submitted  with  a  request  for  a  NOx 
transportation  conformity  exemption. 
Conditional  exemptions  h-om  the 
transportation  conformity  NOx 
requirements  do  not  substitute  for  the 
redesignation  process. 

The  General  Preamble  stated  that  for 
areas  which  are  relying  on  monitoring 
data  for  the  exemption  request,  the 
notice  proposing  approval  of  the 
exemption  request  should  provide 
opportunity  for  comment  on  the 
preliminary  interpretations  contained  in 
the  General  Preamble.  It  should  also 
offer  opportunity  for  comment  on  the 
appropriateness  of  using  monitoring 
data  which  are  consistent  with  the 
requirements  in  40  CFR  part  58  and  are 
recorded  in  AIRS  as  the  basis  of  EPA's 
approval  and  rescission  of  the 
contingent  NOx  exemption. 
Accordingly,  EPA  requests  comments 
regarding  these  matters. 

V.  Impacts  of  Granting  a  NOx  Waiver 
for  Denver  Metropolitan  Area 

In  ozone  nonattainment  areas 
classified  as  transitional,  such  as  the 
Denver  metropolitan  area,  the  effect  of 
a  NOx  exemption  is  limited  solely  to  the 
issue  of  whether  such  areas  may  be 
exempted  from  meeting  the  applicable 
NOx  requirements  of  the  transportation 
and  general  conformity  rule. 

EPA  also  stated  in  the  General 
Preamble  that  it  plans  to  amend  the 
transportation  conformity  rule  to  require 
that  once  an  area's  maintenance  plan  is 
approved,  any  previously  approved 
NOx  conformity  exemption  no  longer 
applies.  The  area  must  then  demonstrate 


as  part  of  its  conformity  determinations 
that  the  transportation  plan  and  TIP  are 
consistent  with  the  motor  vehicle 
emissions  budgets  for  NOx  where  such 
a  budget  is  established  by  the 
maintenance  plan.  As  currently  written, 
none  of  the  transportation  conformity 
rule's  NOx  requirements  would  ever 
apply  to  an  area  once  such  an  area  had 
received  a  NOx  transportation 
conformity  exemption. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  etseq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  proposal  does  not  create  any  new 
requirements.  Therefore.  I  certify  that  it 
does  not  have  signiHcant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  10,  1995. 
William  P.  YeUowtaU, 
Fegional  Administrator. 
|FR  Doc.  95-6926  Filed  3-22-95;  8:45  am) 
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40  CFR  Part  52 

[OH45-1 -5974b;  FRL  516»-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  USEPA  proposes  to 
approve  the  State  Implementation  Plan 
(SIP)  revision  request  submitted  by  the 
State  of  Ohio  for  the  purpose  of 
satisfying  Clean  Air  Act  requirements. 
In  the  final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  the 
State's  SIP  revision  request  as  a  direct 
final  rule  without  prior  proposal, 
because  the  USEPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  action  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn,  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  not  institute  a  second 
comment  period  on  this  notice.  Any 
parties  interested  in  commenting  on  this 
notice  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L.  MacDowell, 
Chief.  Regulation  Development  Section, 
Air  Enforcement  Branch  {AE-17J), 
United  States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  and  the 
USEPA's  analysis  of  it  are  available  for 
public  inspection  during  normal 
business  hours  at:  (It  is  recommended 
that  you  telephone  Bonnie  Bush  at  (312) 
353-6684,  before  visiting  the  Region  5 
office.) 

Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  J.  Bush.  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  United  States 
Environmental  Protection  Agency, 
Region  5.  Chicago.  Illinois.  60604.  (312) 
353-6684. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671(q). 
Dated:  February  23. 1995. 
Robert  Springer, 

Acting  Regional  Administrator. 

[FR  Doc.  95-7102  Filed  3-22-95;  8:45  am) 
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40  CFR  Part  52 

PL11 5-6791  b;  FRL-616S-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  of  Illinois 
on  October  25. 1994,  for  the  purpose  of 
lowering  the  Reid  Vapor  Pressure  (RVP) 
of  gasoline  from  9.0  jjounds  per  square 
inch  (psi)  to  7.2  psi  for  the  Metro-East 
St.  Louis  (Metro-East)  ozone 
nonattainment  area  which  includes 
Madison,  Monroe,  and  St.  Clair 
Counties.  In  the  final  rules  section  of 
this  Federal  Register,  the  USEPA  is 
approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because 
USEPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  April  24, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR18- 
J).  U.S.  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR18-J),  U.S.  Environmental 
Protection  Agency,  Region  5,77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  Acevedo.  Regulation 
Development  Section.  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  886-6061. 


SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  23,  1995. 
Robert  Springer, 

Acting  Regional  Administrator. 

IFR  Doc.  95-7101  Filed  3-22-95;  8:45  ami 
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40  CFR  Part  52 

[CA  32-3-6502;  FRL-6177-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Soutti 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
These  revisions  concern  the  control  of 
oxides  of  nitrogen  (NOx)  from  stationary 
gas  turbines.  The  intended  effect  of 
proposing  limited  approval  and  limited 
disapproval  of  this  rule  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  will  incorporate 
this  rule  into  the  Federally  approved 
SIP.  EPA  has  evaluated  this  rule  and  is 
proposing  a  simultaneous  limited 
approval  and  limited  disapproval  under 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions,  while  strengthening  the  SIP, 
also  do  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  April  24,  1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 


UMI 
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California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-^182. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1200. 

SUPPt.EMENTARY  INFORMATION: 

Applicability 

This  document  addresses  EPA's 
proposed  action  for  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  1134.  Emissions  of 
Oxides  of  Nitrogen  from  Stationary  Gas 
Turbines.  This  rule  was  submitted  by 
the  California  Air  Resources  Board 
(CARE)  on  December  31.  1990. 

Background 

On  November  15.  1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Public  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992,  EPA  published  a  NPRM  entitled 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule,"  (the  NOx  Supplement) 
which  describes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(f).  57  PR 
55620.  The  November  25,  1992  notice 
should  be  referred  to  for  further 
information  on  the  NOx  requirements 
and  is  incorpwrated  into  this  proposal 
by  reference. 

Section  182(0  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compound  (VOC) 
emissions,  in  moderate  or  above  ozone 
nonattainment  areas.  The  Los  Angeles- 
South  Coast  Air  Basin  is  classified  as 
extreme; '  therefore  this  area  was  subject 
to  section  182(f),  the  RACT 
requirements  of  section  182(b)(2),  and 


the  November  15, 1992  deadline,  cited 
below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
document)  by  November  15,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  iater  than  May  31, 
1995. 

This  document  addresses  EPA's 
proposed  action  for  SCAQMD  Rule 
1134,  Emissions  of  Oxides  of  Nitrogen 
from  Stationary  Gas  Turbines.  The 
SCAQMD  adopted  Rule  1134  on  August 
4,  1989  and  the  rule  was  submitted  by 
the  GARB  on  December  31,  1990.  This 
submitted  rule  was  found  to  be 
complete  on  February  28,  1991  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  Part  51  Appendix  V^ 
and  is  being  proposed  for  limited 
approval  and  limited  disapproval. 

Rule  1134  controls  emissions  of  NOx 
from  the  operation  of  gas  turbines  of  0.3 
megawatt  and  larger.  NOx  emissions 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  rule  was 
adopted  as  part  of  SCAQMD's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  this  rule. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  EPA  policy  guidance 
documents.'  Among  these  provisions  is 


'  The  Los  Angeles-South  Coast  Air  Basin  retained 
its  designation  of  nonattainment  and  was  classified 
by  operation  of  law  pursuant  to  sections  107(d)  and 
181  (a)  upon  the  date  of  enactment  of  the  CAA.  See 
S6  FR  56694  (November  6.  1991). 


'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  nO(k)(1)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216) 

'  Among  other  things,  the  pre-amendmeni 
guidance  consists  of  those  portions  of  the  proposed 
post- 1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987): 
and  "Issues  Relating  to  VOC  Regulation  Cutpoints. 
Dericiencies.  and  Deviations.  Clarincalion  to 
Appendix  D  of  November  24.  1987  Fedwal  Reguter 


the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
guidance  on  how  RACT  will  be 
determined  for  stationary  sources  of 
NOx  emissions.  While  most  of  the 
guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Rule  1134  is  a  new  rule  which  was   - 
adopted  to  control  emissions  from 
stationary  gas  turbines.  For  this  sourcs 
category,  GARB  has  made  a 
determination  on  the  emission  levels 
that  constitute  both  RACT  and  best 
available  retrofit  control  technology 
(BARCT).  BARCT  emission  levels  are 
generally  more  stringent  than  RACT 
levels,  and  GARB  has  published  a 
guidance  document  concerning  their 
determination  for  this  source  category. 
Sources  subject  to  Rule  1134*  are 
required  to  meet  BARCT  emission  limits 
and  to  use  continuous  emissions 
monitoring  systems  (GEMS).  EPA  agrees 
that  the  limits  incorporated  in  Rule 
1134  meet  Federal  RACT  levels,  and  are 
consistent  with  the  Agency's  guidance 
and  policy  for  making  RACT 
determinations  in  terms  of  general  cost- 
effectiveness,  emission  reductions,  and 
environmental  impacts. 

Although  SCAQMD  Rule  1134  will 
strengthen  the  SIP,  the  rule  contains 
deficiencies  related  primarily  to  the  lack 


Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988). 

'Rule  1134  will  apply  to  sources  which  are  not 
covered  in  the  SCAQMD  NOx  RECLAIM  program. 


of  Federal  enforceability.  These 
deficiencies  include  Executive  Officer 
discretion  in  approving  GEMS,  lack  of 
test  methods,  and  lack  of  monitoring 
requirements  to  demonstrate  exemption 
eligibility.  A  more  detailed  discussion 
of  the  sources  controlled,  the  controls 
required,  justification  for  why  these 
controls  represent  RACT,  and  the  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Document  (TSD). 
which  is  available  from  the  U.S.  EPA, 
Region  IX  office.  Because  of  the  rule 
deficiencies.  Rule  1134  is  not 
approvable  pursuant  to  section 
182(a)(2),  section  182(b)(2),  section 
182(0  and  part  D  of  the  CAA,  because 
it  is  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  this 
rule  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SCAQMD's 
submitted  Rule  1134  under  sections 
110(k)(3),  301(a),  and  182(0  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
which  must  be  corrected  in  order  to 
fully  meet  the  requirements  of  section 
182(a)(2),  182(b)(2),  182(0,  and  part  D  of 
the  CAA.  Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  NPRM  has 
been  adopted  by  the  SCAQMD  and  is 


currently  in  effect  in  the  SCAQMD. 
EPA's  limited  disapproval  action  will 
not  prevent  SCAQMD  or  EPA  from 
enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Limited  approvals  under  section  110 
and  301  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  affected  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  waived  this  regulatory  action  from 
Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  March  8, 1995. 
John  Wise. 

Acting  Regional  Administrator 

[FR  Doc.  95-7210  Filed  3-22-95;  8:45  am] 
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40  CFR  Part  300 
[FRL-6177-61 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Koch  Refining  Company  from  the 

National  Priorities  List;  request  for 

comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  Koch  Refining  Company  Site 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  U.S.  EPA  promulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(GERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  all  Fund-financed 
responses  under  GERCLA  have  been 
implemented  and  U.S.  EPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 
Moreover,  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before 
April  24,  1995. 

ADDf^ESSES:  Comments  may  be  mailed  to 
Gladys  Beard  (HSRM-J)  Associate 
Remedial  Project  Manager,  Office  of 
Superfund,  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd..  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Agency  Public  Library,  520 
Lafayette  RD.  St.  Paul,  MN  55155-194. 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Region  V  Docket  Office.  The 
address  and  phone  number  for  the 
Regional  Docket  Officer  is  )an 
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Pfundheller  (H-J).  U.S.  EPA.  Region  V. 
77  W.  Jackson  Blvd..  Chicago.  IL  60604. 
(312)  353-821. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (HSRM-|)  Associate 
Remedial  Project  Manager.  Office  of 
Superfund.  U.S.  EPA,  Region  V.  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604.  (312) 
886-253  or  Cheryl  Allen  (P-9J).  Office 
of  Public  Affairs.'  U.S.  EPA.  Region  V,  77 
W.  Jackson  Blvd..  Chicago.  IL  60604. 
(312)353-6196. 
SUPPt-EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NFL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

\.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Koch  refining 
Company  Site  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  the  proposed  deletion. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (Fund).  Pursuant 
to  Section  300.425(e)(3)  of  the  NCP,  any 
site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  the  conditions  at  the  site 
warrant  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

IL  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 


the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Koch  Refining  Company  is 
located  at  the  Junction  of  Highway  52 
and  54  in  Rosemount,  Dakota  County, 
Minnesota.  In  1984,  the  staff  from  the 
Minnesota  Pollution  Control  Agency 
(MPCA)  and  Minnesota  Department  of 
Health  (MDH)  sampled  and  analyzed 
two  residential  wells  downgradient  of 
the  Koch  Refining  Company  (Koch)  Site. 
The  analysis  of  the  samples  indicated 
the  residential  wells  were  contaminated 
with  VOCs.  The  Koch  Refining 
Company  had  been  supplying  bottled 
water  to  these  two  residents  as  well  as 
a  third  since  the  early  1970's  in 
response  to  analytical  results  showing 
high  specific  conductance,  phenols  and 


elevated  concentrations  of  several  major 
ions.  Potential  sources  of  contamination 
at  the  Site  included  leaks,  spills  and 
discharges  from  active  and  inactive 
watewater  lagoons,  process  areas, 
internal  pipelines  and  waste  treatment 
areas. 

On  October  15,  1984.  the  Site  was 
placed  on  the  Permanent  List  Priorities 
(PLP)  and  the  National  Priorities  List 
(NPL).  Federal  Register  49  page  40320. 

In  January  1985.  a  Request  for 
Response  Action  (RFRA)  was  issued  to 
Koch  requesting  Koch  to  conduct  a 
Remedial  Investigation/Feasibility 
Study  (RI/FS)  for  the  Site.  The  Site 
investigations,  reported  in  the  1986  and 
1988  RI.  identified  the  source  of 
contamination  in  the  residential  wells  to 
be  from  a  petroleum  release  originating 
from  the  on-site  barge  dock  pipeline. 
The  RI  reports  also  identified  several 
areas  of  concern  including  solid  waste 
management  units  that  the  MPCA  is 
currently  addressing  under  the  authority 
contained  in  the  Resource  Conservation 
Recovery  Act  (RCRA).  In  addition,  the 
petroleum  releases  are  being  addressed 
by  the  Underground  Storage  Tank  (UST) 
regulations  of  RCRA.  However,  because 
the  barge  dock  pipeline  release  was 
being  addressed  under  Su[>erfund 
authority,  it  was  not  included  in  the 
areas  addressed  by  the  UST  regulation 
of  RCRA.  Therefore,  the  MPCA  pursued 
the  completion  of  the  RI/FS  and 
developed  and  implemented  a  Record  of 
Decision  (ROD)  for  the  barge  dock 
pipeline  release. 

The  ROD  identified  three  operable 
units  to  be  addressed  as  a  part  of  the 
remediation  of  the  barge  dock  release: 
the  Product  Recovery  System  for 
removal  and  treatment  of  free  floating 
hydrocarbon  and  contaminated  ground 
water;  the  Ground  Water  Gradient 
Control  System  for  containment  and 
treatment  of  contaminated  ground 
water:  and  the  Soil  Gas  Extraction 
System  for  treatment  of  contaminated 
soil.  Koch  has  implemented  the  product 
system  and  is  working  on  a  pilot  study 
for  the  Soil  Gas  Extraction  System.  The 
pilot  study  is  part  of  the  Tank  12  release 
soil  gas  extraction  system  currently 
being  addressed  under  the  authority 
contained  in  the  UST  regulations  of 
RCRA.  The  Tank  12  release  is  a 
petroleum  spill  from  a  storage  tank 
number  twelve. 

The  Underground  Storage  Tank 
Program,  established  in  Subtitle  I  of  the 
Resource  Conservation  Act  (RCRA),  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  for  1984  (HSWA)  is 
the  regulatory  authority  with 
jurisdiction  over  cleanup  of  petroleum 
releases.  Therefore,  it  is  recommended 
that  clean-up  activities  for  the  barge 


dock  pipeline  be  implemented  under 
the  authorities  contained  in  the  UST 
provisions  of  RCRA.  The  MPCA  is  in 
agreement  with  this  approach. 

The  transfer  of  Site  clean-up  activities 
from  CERCLA  to  RCRA  authority  is 
completed  once  the  NPL  and  PLP 
delisting  has  taken  place. 

EPA,  with  concurrence  from  the  State 
of  Minnesota,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Koch  Company 
Superfund  Site  have  been  completed, 
and  no  further  CERCLA  response  is 
appropriate  in  order  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  EPA  proposes 
to  delete  the  site  from  the  NPL. 

Dated:  March  9, 1995. 
David  A.  Ullrich, 

Acting  Regional  Administrator.  U.S.  EPA, 
Region  V. 
[FR  Doc.  95-7195  Filed  3-22-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MM  Docket  No.  95-31;  FCC  95-79] 

Reexamination  of  the  Comparative 
Standards  for  New  Noncommercial 
Educational  Applicants 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  By  this  Notice  of  Proposed 
Rulemaking,  the  Commission  seeks 
additional  comments  relating  to 
possible  modification  of  the  criteria 
currently  used  to  select  among 
competing  applicants  for  new 
noncommercial  educational  broadcast 
facilities. 

DATES:  Comments  are  due  April  24, 
1995;  reply  comments  are  due  May  10, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Wagner,  Mass  Media  Bureau, 
(202) 418-2720. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  95-31,  adopted  February  28,  1995 
and  released  March  17,  1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington  D.C.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 


3800,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  In  its  Notice  of  Proposed 
Rulemaking  In  the  matter  of 
Reexamination  of  the  Policy  Statement 
on  Comparative  Broadcast  Hearings,  GC 
Docket  No.  92-52,  7  FCC  Red  2664, 
2669  |57  Fed.  Reg.  14683]  (1992)  ("1992 
NPflAf' ),  the  Commission  initiated  a 
general  proceeding  to  reform  the  criteria 
used  to  select  among  mutually  exclusive 
applicants  for  new  broadcast  facilities. 
While  primarily  concerned  with  the 
1965  Policy  Statement  on  commercial 
broadcast  hearings  [1  FCC  2d  393 
(1965)1,  the  Commission  noted  in 
Paragraph  39  of  the  1992  NPRM  thaX  the 
standard  used  in  noncommercial 
educational  ("NCE")  proceedings  was 
"vague"  and  difficult  to  apply.  The 
Commission  "tentatively  concluded" 
that  the  standard  should  be  eliminated, 
and  invited  comments  on:  (1)  whether  a 
modified  version  of  the  "point  system" 
proposed  for  commercial  applicants  in 
the  3992  NPflM  should  be  adopted  for 
NCE  applicants:  (2)  whether  the  criteria 
used  to  select  commercial  applicants  are 
relevant  in  NCE  proceedings;  and  (3) 
whether  a  different  comparative 
approach  should  be  followed  for  state- 
owned  public  broadcasters  as  opposed 
to  other  NCE  applicants. 

2.  Six  commenters  responded  to  the 
1992  NPRM.  Examination  of  the 
comments  leads  the  Commission  to 
conclude  that  the  comments  received 
may  not  be  representative  of  the  full 
range  of  actual  and  potential  NCE 
station  operators.  Furthermore,  while 
most  commenters  agree  on  several 
points,  only  two  commenters  described 
detailed  alternatives  to  the  current 
criteria,  and  those  proposals  are  widely 
diveijent. 

3.  For  these  reasons,  the  Commission 
believes  it  appropriate  to  seek 
additional  comments  regarding  both  the 
existing  NCE  comparative  criteria  and 
the  two  alternatives  already  submitted. 
In  order  to  focus  the  comments  and 
encourage  beneficial  input,  the 
Commission  lists  eight  specific 
questions  upon  which  input  is  sought. 

4.  Finally,  the  Commission  has 
imposed  a  partial  freeze  on  the 
processing  of  mutually  exclusive  NCE 
applications  until  it  has  adopted  new  or 
revised  NCE  comparative  criteria:  as  of 
the  release  date  of  this  Notice,  the 
Commission  will  not  designate  mutually 
exclusive  NCE  applications  for 
comparative  hearing.  Additionally, 
presiding  Administrative  Law  Judges, 
the  Review  Board,  and  the  Commission 
will  no  longer  issue  decisions  in 


pending  hearing  proceedings  involving 
competing  NCE  applicants  where  those 
decisions  would  rely  upon  the  existing 
NCE  comparative  criteria.  The  Judges, 
Board,  and  Commission  will,  however, 
continue  to  encourage  and,  where 
appropriate,  approve  settlements  among 
NCE  applicants  now  involved  in  hearing 
proceedings  provided  such  settlements 
comply  with  current  Commission 
policies  governing  those  agreements. 

5.  The  Commission  is  sensitive  to  the 
need  to  resolve  the  issues  presented  in 
this  proceeding  as  quickly  as  possible. 
It  has  therefore  established  a  short 
comment  and  reply  period  and  will  act 
expeditiously  once  the  comment  cycle 
is  completed. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procediu-e. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-7121  Filed  3-22-95:  8:45  ami 
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47  CFR  Part  73 


[MM  Docket  No.  95-32,  RM-8545] 

Radio  Broadcasting  Services;  Parker 
and  Port  St  Joe,  Florida 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Southern  Broadcasting  Companies.  Inc., 
licensee  of  Station  WPBH,  Channel 
233C,  Port  St.  Joe,  Florida,  requesting 
the  reallotment  of  Channel  233C  from 
Port  St.  Joe,  Florida,  to  Parker,  Florida, 
and  the  modification  of  its  license  to 
specify  Parker  as  its  community  of 
license,  in  accordance  with  Section 
1.420(i)  of  the  Commission's  rules.  The 
coordinates  for  Channel  233C  at  Parker 
are  North  Latitude  29-49-09  and  West 
Longitude  85-15-34. 

DATES:  Comments  must  be  filed  on  or 
before  May  11,  1995, and  reply 
comments  on  or  before  May  26,  1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick,  Shaim  A. 
Maher,  Smithwick  &  Belendiuk,  P.C., 
1990  M  Street,  NW,  Suite  510, 
Washington,  D.C.  20036  (Attorneys  for 
Petitioner). 
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FOn  FURTHER  INFORMATION  CONTACT: 
Nanc;y  J.  Walls.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-32.  adopted  March  20,  1995.  and 
released  March  20,  1995.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800. 1919  M  Street,  NW,  Room  246,  or 
2100  M  Street.  NW,  Suite  140, 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  appl^  to 
this  proceeding. 

Members  of  the  public  should  nc 
that  from  the  time  a  Notice  of  Prop^ 
Rule  Making  is  issued  until  the  mat^r 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  thik 
one,  which  involve  channel  allotment 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Bmnch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  9S-7122  Filed  3-22-95;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  245  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Demilitarization 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Supplementary  notice  of 
proposed  rulemaking  with  request  for 
public  comments. 

SUMMARY:  The  Defense  Acquisition 
Regulations  Council  is  proposing 
changes  to  the  Defense  FAR  Supplement 
(DFARS)  to  cover  control  of  Munitions 
List  items  (MLI)  and  Strategic  List  items 
(SLI)  and  demilitarization  of  excess 
property. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  to  the  address 


shown  below  on  or  before  May  22, 1995 
to  be  considered  in  the  formulation  of 
a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Directorate, 
ATTN:  IMD  3D139,  PDUSD  (A&T),  3062 
Defense  Pentagon,  Washington,  D.C. 
20301-3062.  FAX  (703)  602-0350. 
Please  cite  DFARS  Case  92-D024  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  LTC 

Ed  King;  (703)602-0131. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  March  16,  1994  (59 
FR  12223).  The  rule  proposed 
amendments  to  the  DFARS  by  adding  a 
subsection  at  245.604-70  and  a  clause  at 
252.245-7XXX,  and  by  revising  245.601, 
245.604,  245,610-4,  and  245.7310-1  to 
improve  control  of  Munitions  List  items 
(MLI)  and  Strategic  List  items  (SLI)  and 
demilitarization  of  excess  contractor 
inventory.  Twenty  comments  from  four 
respondents  were  received  during  the 
public  comment  period.  After 
evaluating  the  public  comments,  the 
DAR  Council  agreed  to  publish  another 
proposed  rule  incorporating  the 
following  changes: 

— The  term  "Security  Trade  Controls"  is 
changed  to  read  "Trade  Security 
Controls." 

—DFARS  245.604-70(a)  and  252.245- 
7XXX(b)  are  rewritten  for  clarity. 

—Subparagraph  (b)(4)  to  DFARS 
252.245-7XXX  is  added  to  cover 
those  situations  where  contractor 
acquired  property  is  transferred  to 
another  Government  contract  and  is 
treated  as  Government-Furnished 
Property. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
applies,  but  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  the  vast  majority  of 
property  to  be  demilitarized,  including 
MLI  and  SU,  is  in  the  custody  of  large 
contractors.  An  initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  therefore 
not  been  performed.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  DAR  Case 
92-D024  in  all  correspondence. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  proposed  rule  imposes 
additional  reporting  requirements 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq.  On  May 
10,  1994,  OMB  approved  OMB 
Clearance  0704-0363  for  17,500  hours. 
That  clearance  covered  the  reporting 
requirements  associated  with  the 
proposed  rule  published  on  March  16. 
1994  (59  FR  12223).  This  supplemental 
proposed  rule  imposes  an  additional 
reporting  requirement  at  252.245- 
7XXX(b)(4).  As  a  result,  a  request  for 
revision  to  the  previously  approved 
clearance  has  been  submitted  to  OMB 
reflecting  an  increase  of  2500  hours. 

List  ofSubiecU  in  48  CFR  Parts  245  and 
252 

Government  procurement. 

Claudia  L.  Naugle, 

Executive  Editor.  Defense  Acquisition 
Regulations  Directorate. 

Therefore  it  is  proposed  that  48  CFR 
Parts  245  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  245  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2.  Section  245.601  is  amended  by 
revising  paragraph  (2)  to  read  as  followsr 

§245.601     Definitions 

***** 

(2)  Demilitarization  is  defined  in  the 
clause  at  252.245-7XXX. 
Demilitarization  and  Trade  Security 
Controls. 


§245.604    [Amended] 

3.  Section  245.604  is  amended  by 
removing  paragraph  (3)  and 
redesignating  paragraphs  (4)  and  (5)  as 
paragraphs  (3)  and  (4). 

4.  Section  245.604-70  is  added  to 
read  as  follows: 

§  245.604-70    Demilitarization  and  security 
trade  controls. 

(a)  Contracting  officers  shall  ensure 
that  solicitations  and  contracts  include 
a  demilitarization  code  for  each  item  of 
Government-furnished  property  in 
accordance  with  DoD  4160.21-M-l, 
Defense  Demilitarization  Manual. 

(b)  Contract  clause. 

Use  the  clause  at  252.245-7XXX, 
IDemilitarization  and  Trade  Security 
Controls,  in  solicitations  and  contracts 
whenever  Government  property  is  either 
furnished  to  contractors,  or  whenever 
the  contractor  is  authorized  to  acquire/ 
manufacture  items  for  the  Government's 


account  for  use  in  performance  of  the 
contract. 

5.  Section  245.7310-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§245.7310-1    Demilitarization. 

***** 

(a)  Demilitarization. 

Item(s) require  demilitarization 

by  the  Purchaser  in  the  manner  and  to  the 
degree  set  forth  in  the  Defense 
Demilitarization  Manual,  DoD  4160.21-M-l. 

6.  Section  252.245-7XXX  is  added  to 
read  as  follows: 

§  252.245-7XXX    Demilitarization  and  Trade 
Security  Controls. 

As  prescribed  in  245.604-70(b),  use 
the  following  clause: 

Demilitarization  and  Trade  Security  Controls 
(XXX  1995) 

(a)  Definitions. 
Demilitarization  means  the  act  of 

destroying  the  military  offensive  or  defensive 
advantage  inherent  in  certain  types  of 
equipment  or  material.  The  term  includes 
mutilation,  dumping  at  sea,  cutting,  crushing, 
scrapping,  melting,  burning  or  alteration' 
designed  to  prevent  the  further  use  of  this 
equipment  and  material  for  its  originally 
intended  military  or  lethal  purpose  and 
applies  equally  to  material  in  unserviceable 
or  serviceable  condition,  that  has  been 
screened  through  the  Inventory  Control  Point 
(ICP)  and  declared  surplus  or  foreign  excess. 

Munititions  List  item  means  any  item 
contained  in  the  U.S.  Munitions  list  (22  CFR 
Part  121). 

Trade  Security  Controls  means  control 
procedures  designed  to  preclude  the  sale  or 
shipment  of  Munitions  List  of  Strategic  List 
property  to  any  entity  whose  interests  are 
inimical  to  those  of  the  United  States.  These 
controls  are  also  applicable  to  such  other 
selected  property  as  may  be  designated  by 
the  Deputy  IJnder  Secretary  of  Defense 
(Trade  Security  Policy). 

Sttategic  List  item  means  an  item  assigned 
a  code  letter  "A"  or  "B"  following  the  exp>ort 
control  classification  number  (ECCN)  on  the 
Commerce  Control  List.  Supplement  No.  1  to 
Section  799.1  of  the  Export  Administration 
Regulations  Department  of  Commerce. 

(b)  When  Government  property  becomes 
excess  to  the  needs  of  the  Contractor  in 
performing  this  contract,  the  Contractor 
shall— 

(1)  Ensure  the  appropriate  demilitarization 
code  is  included  in  the  item  description  on 
inventory  schedules  generated  to  report  the 
excess  Government  property,  utilizing  the 
guidelines  provided  in  the  Defense 
Demilitarization  Manual,  DoD  4160.21-M-l; 

(2)  Ensure  demilitarization  of  the  items,  if 
required;  and 

(3)  Apply  trade  security  controls  as 
required  by  the  Arms  Export  Control  Act  and 
22  CFR  Parts  120-130,  the  International 
Traffic  in  Arms  Regulations;  the  Export 
Administration  Act  of  1979  and  15  CFR  parts 
700-799,  the  Export  Administration 
Regulations;  and  DoD  4160.21-M-l,  Defense 
Demilitarization  Manual. 


(4)  Ensure  a  demilitarization  code  is 
included  in  the  item  description  on  all 
transfer  documents  when  Contractor- 
acquired  property  is  transferred  to  a  follow 
on  contract,  utilizing  the  guidelines  provided 
in  the  Defense  Demilitarization  Manual,  DoD 
4160.21-M-l. 

(c)  The  Contractor  also  shall  include  this 
clause,  including  this  paragraph  (c)  in  any 
sulx:ontract  issued  under  this  contract. 
(End  of  clause) 

[FR  Doc.  95-7014  Filed  3-22-95;  8:45  am) 

BILUNQ  CODE  381IM>I-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  14 
RIN  1018-AB49 

Importation,  Exportation,  and 
Transportation  of  Wildlife 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  supplemental. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  proposing  additional 
changes  to  its  regulations  providing  for 
uniform  rules  and  procedures  for  the 
importation,  exportation,  and 
transportation  of  wildlife.  The  Service  is 
proposing  to  allow  the  importation  and 
exportation  of  dead,  preserved,  dried,  or 
embedded  scientific  wildlife  specimens 
by  accredited  scientists  or  accredited 
scientiHc  institutions  at  any  U.S. 
Customs  port,  or  by  way  of  the 
international  mail.  This  proposed  rule  is 
a  supplement  to  the  Service's  previous 
proposal  published  on  September  14, 
1994. 

DATES:  Comments  must  be  submitted  on 
or  before  May  22, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington, 
Virginia  22203-3247.  Comments  and 
materials  may  be  hand-delivered  to  the 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Law  Enforcement,  4401  N.  Fairfax 
Drive,  Room  500,  Arlington,  Virginia, 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Shoemaker,  Special  Agent  in 
Charge,  Branch  of  Investigations, 
Division  of  Law  Enforcement,  telephone 
(703) 358-1949. 
SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  September  14, 1994,  the 
Service  published  in  the  Federal 
Register  (59  FR  47212)  a  proposed  rule 
amending  50  CFR  parts  13  and  14.  Since 
the  date  of  the  publication  of  this  prior 


proposed  rule,  the  Service  has  received 
numerous  inquiries  from  the  scientiflc 
community  concerned  about  the  effects 
of  the  Service's  regulations  upon  the 
ordinary  scientific  exchange  of  dead, 
preserved,  dried,  or  embedded 
taxonomic  or  systematic  collection 
specimens,  or  parts  thereof,  being 
imported  or  exported  through  the 
international  mail  or  by  way  of  ports 
other  than  Service  designated  ports  of 
entry.  The  Service's  proposed  rule  of 
September  14,  1994,  made  no 
substantive  changes  to  the  prior 
requirements  of  the  existing  regulations 
related  to  such  matters  and  only 
touched  upon  such  requirements 
tangentially.  The  Service  has  become 
aware,  however,  in  responding  to  the 
numerous  public  inquiries  regarding  the 
scope  of  the  proposeid  rule  that  some 
reasonable  concerns  exist  with  respect 
to  its  present  requirements  governing 
the  importation  or  exportation  of 
taxonomic  or  systematic  collection 
specimens,  or  parts  thereof,  and 
acknowledges  that  some  substantive 
changes  to  those  requirements  are 
necessarily  in  order.  The  Service, 
therefore,  is  making  supplementary 
proposals  at  this  time,  in  addition  to 
those  already  published  in  the  proposed 
rule  of  September  14, 1994.  The  Service 
makes  these  proposals  in  an  effort  to 
facilitate  the  importation  and 
exportation  of  dead,  preserved,  dried,  or 
embedded  scientific  specimens  or  parts 
thereof,  encompassed  within  the 
definition  of  wildlife,  and  thereby 
alleviate  any  unnecessary  impediments 
to  scientific  exchange  its  existing 
regulations  may  have  imposed. 

The  Service  is  proposing  to  facilitate 
the  importation  or  exportation  of  dead, 
preserved,  dried,  or  embedded  scientific 
taxonomic  or  systematic  collection 
specimens,  or  parts  thereof,  by 
accredited  scientists  or  accredited 
institutions  by  making  several  changes 
in  its  current  regulations.  The  Service, 
in  order  to  clarify  its  requirements,  will 
define  the  terms  "Accredited  scientific 
institutions"  and  "Accredited  scientist" 
in  the  definition  section  provided  in 
§  14.4.  The  term  "Accredited  scientific 
institutions"  is  defined  to  include  any 
public  museum,  public  zoological  park, 
accredited  institution  of  higher 
education,  accredited  member  of  the 
American  Zoological  Association, 
accredited  member  of  the  American 
Association  of  Systematic  Collections, 
or  any  State  or  Federal  government 
agency  that  conducts  biological  or 
medical  research.  The  term  "Accredited 
scientist"  is  defined  to  include  any 
individual  associated  with,  employed 
by.  or  under  contract  to  and  accredited 
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by  an  accredited  scientific  institution 
for  the  purposes  of  conducting 
biological  or  medical  research,  and 
whose  research  activities  are  approved 
and  sponsored  by  the  scientific 
institution  granting  accreditation. 

The  Service  will  also  add  a  new 
section  at  §  14.24,  to  be  entitled 
Scientific  Specimens.  This  new  section 
will  provide  for  dead,  preserved,  dried, 
or  embedded  taxonomic  or  systematic 
collection  specimens  to  be  imported  or 
exported  by  accredited  scientists  and/or 
scientific  institutions  by  way  of  any  U.S. 
Customs  port  or  to  be  shipped  through 
the  international  mail.  This  exception, 
however,  will  not  apply  in  situations 
where  the  wildlife  being  imported  or 
exported  requires  a  permit  under  any  of 
the  Service  regulations  established  in  50 
CFR  parts  16.  17,  18,  21,  22.  and  23  that 
set  forth  the  Service  regulations 
implementing:  the  Lacey  Act.  (18  U.S.C. 
42);  the  Endangered  Species  Act  (ESA). 
(16  U.S.C.  1531-1543);  the  Marine 
Mammal  Protection  Act  (MMPA).  (16 
U.S.C.  1361-1407);  the  Migratory  Bird 
Treaty  Act  (MBTA),  (16  U.S.C.  703- 
712);  the  Bald  and  Golden  Eagle 
Protection  Act  (Eagle  Act),  (16  U.S.C. 
668);  and  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Flora  and  Fauna 
(CITES),  respectively.  In  addition  this 
exception  will  not  apply  to  any 
specimen  or  part  of  any  specimen  taken 
as  a  result  of  sport  huntlrhg.  The  term 
"sport  hunting"  will  be  given  its 
common  and  ordinary  meaning. 

In  general  ail  wildlife  imported  into 
the  United  States  must  be  cleared  in 
accordance  with  §  14.52  by  a  Service 
officer  prior  to  its  release  from  detention 
by  Customs  officers.  Clearance  by  a 
Service  officer  may  be  obtained  only  at 
designated  ports,  border  ports,  special 
ports,  or  any  port  where  importation  is 
authorized  by  permit,  unless  the 
wildlife  is  otherwise  exempted  fi-om 
such  requirement.  The  Service's  existing 
exceptions  to  clearance  requirements  for 
certain  wildlife  are  set  forth  in  §  14.55. 
The  Service  is  proposing  to  amend 
§  14.55  by  adding  a  new  paragraph  at 
§  14.55(d)  providing  an  additional 
exception  to  the  Service  clearance 
requirements  for  dead,  preserved,  dried, 
or  embedded  specimens  or  parts  thereof, 
imported  or  exported  by  accredited 
scientists  and/or  accredited  scientific 
institutions  for  taxonomic  or  systematic 
research  purposes. 

The  provisions  of  §  14.61  require  that 
a  completed  Declaration  for  Importation 
and  Exportation  of  Fish  and  Wildlife 
(Form  3-177)  be  filed  with  the  Service 
when  clearance  is  requested.  A 
Declaration  for  Importation  and 
Exportation  of  Wildlife  does  not  have  to 


be  filed,  however,  for  certain  categories 
of  wildlife  provided  an  exception  under 
§  14.62.  entitled  Exceptions  to  Import 
Declaration  Requirements.  The  Service 
is  amending  §  14.62  by  revising 
§  §  14.62(c)  and  adding  a  new  paragraph 
at  §  14.62(ci)  to  provide  an  additional 
exception  to  the  import  declaration 
requirements.  This  provision  will 
provide  that  a  Declaration  for  the 
Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)  does  not  have  to 
be  filed  at  the  time  of  importation  for 
shipments  of  dead,  preserved,  dried,  or 
embedded  scientific  specimens  or  parts 
thereof,  imported  by  accredited 
scientists  and/or  accredited  scientific 
institutions  for  taxonomic  or  systematic 
research  purposes.  This  exception, 
however,  will  not  apply  in  situations 
where  the  wildlife  being  imported 
requires  a  permit  under  any  of  the 
Service  regulations  established  in  Title 
50  CFR  Parts  16,  17,  18.  21.  22.  and  23. 

Except  for  wildlife  requiring  a  permit 
pursuant  to  parts  16.  17.  18.  21.  22  and 
23  of  this  subchapter,  the  new  §  14.62(d) 
will  provide  that  a  Declaration  for  the 
Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)  does  not  have  to 
be  filed  at  the  time  of  importation  for 
shipments  of  dead,  preserved,  dried,  or 
embedded  scientific  specimens  or  parts 
thereof,  imported  by  accredited 
scientists  and/or  accredited  scientific 
institutions  for  taxonomic  or  systematic 
research  purposes.  A  Form  3-177  must 
be  filed  within  180  days  of  importation 
with  the  appropriate  Assistant  Regional 
Director — Law  Enforcement  in  the 
Region  where  the  importation  occurs. 
The  specimens  must  be  identified  to  the 
most  accurate  taxonomic  classification 
reasonably  practicable  using  the  best 
available  taxonomic  information,  and 
the  country  of  origin  must  be  declared. 
This  exception  to  the  import  declaration 
requirements  will  be  limited  to  only 
exchanges  made  by  accredited  scientists 
or  accredited  scientific  institutions  and 
shall  not  apply  to  any  specimens  or 
parts  thereof,  taken  as  a  result  of  sport 
hunting. 

Section  14.63  set  forth  the 
requirement  that  a  completed 
Declaration  of  Importation  and 
Exportation  of  Fish  or  Wildlife  (Form  3- 
177)  must  be  filed  with  the  Service  prior 
to  the  export  of  any  wildlife.  Certain 
exceptions  to  this  export  declaration 
requirement  are  provided  in  §  14.64. 
The  Service  is  amending  §  14.64,  by 
adding  a  new  paragraph  at  §  14.64(b)(3) 
to  provide  an  additional  exception  to 
the  Service's  export  declaration 
requirements.  This  exception  will 
provide  that  a  Declaration  for  the 
Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)  does  not  have  to 


be  filed  at  the  time  of  exportation  for 
shipments  of  dead,  preserved  dried,  or 
embedded  scientific  specimens  or  parts 
thereof,  exported  by  accredited 
scientists  and/or  accredited  scientific 
institutions  for  taxonomic  or  systematic 
research  purposes.  This  exception, 
however,  will  not  apply  in  situations 
where  the  wildlife  being  exported 
requires  a  f>ermit  under  any  of  the 
Service  regulations  established  in  Title 
50  CFR  parts  16. 17.  18.  21.  22.  and  23. 

Except  for  wildlife  requiring  a  permit 
pursuant  to  parts  16. 17.  18.  21.  22  and 
23  of  this  subchapter,  the  new 
§  14.63(b)(3)  will  provide  that  a 
Declaration  for  the  Importation  or 
Exportation  of  Fish  or  Wildlife  (Form  3- 
177)  does  not  have  to  be  filed  at  the  time 
of  exportation  for  shipments  of  dead, 
preserved,  dried,  or  embedded  scientific 
specimens  or  parts  thereof,  exported  by 
accredited  scientists  and/or  accredited 
scientific  institutions  for  taxonomic  or 
systematic  research  purposes.  A  Form 
3-177  must  be  filed  within  180  days  of 
exportation  with  the  appropriate 
Assistant  Regional  Director — Law 
Enforcement  in  the  Region  where  the 
exportation  occurs.  The  specimens  must 
be  identified  to  the  most  accurate 
taxonomic  classification  reasonably 
practicable  using  the  best  available 
taxonomic  information,  and  the  country 
of  origin  must  be  declared.  This 
exception  to  the  export  declaration 
requirements  will  be  limited  to  only 
exchanges  made  by  accredited  scientists 
or  accredited  scientific  institutions  and 
will  not  apply  to  any  specimens  or  parts 
thereof,  taken  as  result  of  sport  hunting. 

The  Service  is  currently  deliberating 
upon  the  comments  received  to  its 
earlier  proposed  rule.  The  Service 
invites  public  comments  to  these  new 
proposals  and  will  respond  to  all 
comments  to  its  proposals  in  the  final 
rule. 

Required  Determination 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  Executive  Order  12866.  The 
Department  of  the  Interior  (Department) 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Act  (5 
U.S.C.  601  et  seq.).  This  action  is  not 
expected  to  have  significant  taking 
implications,  as  per  Executive  Order 
12630. 

This  proposed  rule  does  not  contain 
any  additional  information  collection 
requirements,  beyond  those  already 
approved  under  OMB  Approval  Number 
1018-0012,  that  would  require  approval 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 


Act,  44  U.S.C.  3501  et  seq.  This  action 
does  not  contain  any  federalism  impacts 
as  described  in  Executive  Order  12612. 

These  proposed  changes  in  the 
regulations  in  parts  13  and  14  are 
regulatory  and  enforcement  actions 
which  are  covered  by  a  categorical 
exclusion  from  National  Environmental 
Policy  Act  procedures  under  516 
Department  Manual  and  an 
Environmental  Action  Memorandum  is 
on  file  at  the  Service's  office  in 
Arlington,  Virginia.  A  determination  has 
been  made  pursuant  to  Section  7  of  the 
Endangered  Species  Act  that  the 
proposed  revision  of  part  14  will  not 
effect  federally  listed  species.  The 
Department  has  certified  to  OMB  that 
these  regulations  meet  the  applicable 
standards  provided  in  Section  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

Authorship.  The  originators  of  this 
pro|X)sed  rule  are  Special  Agents  Frank 
Shoemaker  and  Marty  Hernandez,  and  Law 
Enforcement  Specialist  Paul  McGowan, 
Division  of  Law  EnforcAnent,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 

List  of  Subjects  in  50  CFR  Part  14 

Animal  welfare.  Exports.  Fish. 
Imports,  Labeling,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 
B  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  14— {AMENDED] 

1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  704,  712,  1382, 
1538(d)-(0.  1539.  1540(fl,  3371-3378,  4223- 
4244.  and  4901-4916;  18  U.S.C.  42;  31  U.S.C. 
483(a}. 

2.  Section  14.4,  as  proposed  to  be 
added  at  59  FR  47217,  September  14, 
1994,  is  amended  by  adding  paragraphs 
(e)  and  (f)  to  read  as  follows: 

§14.4    Oefinttions. 

***** 

(e)  Accredited  scientific  institutions 
include  any  public  museum,  public 
zoological  park,  accredited  institution  of 
higher  education,  accredited  member  of 
the  American  Zoological  Association, 
accredited  member  of  the  American 
Zoological  Association,  accredited 
member  of  the  American  Association  of 
Systematic  Collections,  or  any  State  or 
Federal  government  agency  that 
conducts  biological  or  medical  research. 

(0  Accredited  scientist  includes  any 
individual  associated  with,  employed 


by,  or  under  contract  to  and  accredited 
by  an  accredited  scientific  institution 
for  the  purposes  of  conducting 
biological  or  medical  research,  and 
whose  research  activities  are  approved 
and  sponsored  by  the  scientific 
institution  granting  accreditation. 

3.  A  new  §  14.24  is  added  to  read  as 
follows: 

§  14.24    Scientific  specimens. 

Except  for  wildlife  requiring  a  permit 
pursuant  to  parts  16, 17,  18,  21,  22  and 
23  of  this  subchapter,  dead,  preserved, 
dried,  or  embedded  scientific  specimens 
or  parts  thereof,  imported  or  exported 
by  accredited  scientists  and/or 
accredited  scientific  institutions  may  be 
imported  or  exported  through  any  U.S. 
Customs  port,  or  may  be  shipped 
through  the  international  mail  system. 
Provided:  That  this  exception  will  not 
apply  to  any  specimens  or  parts  thereof, 
taken  as  a  result  of  sport  hunting. 

4.  Section  14.55  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  1 4.55    Exceptions  to  clearance 
requirements. 

*         •         *         •         * 

(d)  Dead,  preserved,  dried,  or 
embedded  scientific  specimens  or  parts 
thereof,  imported  or  exported  by 
accredited  scientists  and/or  accredited 
scientific  institutions  for  taxonomic  or 
systematic  research  purposes.  Provided: 
That  this  exception  will  not  apply  to 
any  specimens  or  parts  thereof,  taken  as 
a  result  of  sport  hunting. 

5.  Section  14.62  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

§14.62    Exceptions  to  import  declaration 
requirements. 

***** 

(c)  General  declarations  for  certain 
specimens.  Notwithstanding  the 
provisions  of  §  14.61  and  except  for 
wildlife  included  in  paragraph  (d)  of 
this  section,  scientific  specimens 
imported  for  scientific  institutions  for 
taxonomic,  systematic  research,  or 
fauna!  survey  purposes  may  be 
described  in  general  terms  on  a 
Declaration  for  the  Importation  or 
Exportation  of  Fish  or  Wildlife  (Form  3- 
177).  An  amended  Form  3-177  must  be 
filed  within  180  days  after  filing  of  the 
general  declaration  with  the  Service. 
The  specimens  must  be  identified  to  the 
most  accurate  taxonomic  classification 
reasonably  practicable  using  the  best 
available  taxonomic  information. 
Extensions  of  the  180  day  period  may  be 
granted  by  the  Director. 

(d)  Except  for  wildlife  requiring  a 
permit  pursuant  to  parts  16.  17,  18,  21, 
22  and  23  of  this  subchapter,  a 


Declaration  for  the  Importation  or 
Exportation  of  Fish  or  Wildlife  (Form  3- 
177)  does  not  have  to  be  filed  at  the  time 
of  importation  for  shipments  of  dead, 
preserved,  dried,  or  embedded  scientific 
specimens  or  parts  thereof,  imported  by 
accredited  scientists  and/or  accredited 
scientific  institutions  for  taxonomic  or 
systematic  research  purposes.  A  Form 
3-177  must  be  filed  within  180  days  of 
importation  with  the  appropriate 
Assistant  Regional  Director — Law 
Enforcement  in  the  Region  where  the 
importation  occurs.  The  specimens 
must  be  identified  to  the  most  accurate 
taxonomic  classification  reasonably 
practicable  using  the  t)est  available 
taxonomic  information,  and  the  country 
of  origin  must  be  declared.  Provided: 
That  this  exception  will  not  apply  to 
any  specimens  or  parts  thereof,  taken  as 
a  result  of  sport  hunting. 

6.  Section  14.64  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§14.64    Exceptions  to  export  declaration 
requirements. 


(3)  Except  for  wildlife  requiring  a 
permit  pursuant  to  parts  16,  17, 18,  21, 
22  and  23  of  this  sutx;hapter,  a 
Declaration  for  the  Importation  or 
Exportation  of  Fish  or  Wildlife  (Form  3- 
177)  does  not  have  to  be  filed  at  the  time 
of  exportation  for  shipments  of  dead, 
preserved,  dried,  or  embedded  scientific 
specimens  or  parts  thereof,  exported  by 
accredited  scientists  and/or  accredited 
scientific  institutions  for  taxonomic  or 
systematic  research  purposes.  A  Form 
3-177  must  be  filed  within  180  days  of 
exportation  with  the  appropriate 
Assistant  Regional  Director — Law 
Enforcement  in  the  Region  where  the 
exportation  occurs.  The  specimens  must 
be  identified  to  the  most  accurate 
taxonomic  classification  reasonably 
practicable  using  the  best  available 
taxonomic  information,  and  the  country 
of  origin  must  be  declared.  Provided: 
That  this  exception  shall  not  apply  to 
any  specimens  or  parts  thereof,  taken  as 
a  result  of  sport  hunting. 

Dated:  February  10. 1995. 

Geor^  T.  Frunpton  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  95-7085  Filed  3-22-95:  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Finding  on  a 
Petition  to  Emergency  List  ttie 
Amargosa  Toad  (Bufo  nelsoni)  as 
Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
Finding  on  a  petition  to  list  the 
Amargosa  toad  (Bufo  nelsoni)  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  The  petition  was  found 
to  present  substantial  information 
indicating  the  requested  action  may  be 
warranted.  The  Service  therefore 
initiates  a  status  review  and  will 
prepare  a  12  month  finding  at  a  later 
date. 

DATES:  The  finding  announced  in  this 
document  was  made  on  March  17. 1995. 
Comments  and  information  concerning 
this  petition  finding  must  be  submitted 
within  30  days  of  the  publication  of  the 
finding  in  the  Federal  Register  to  be 
considered  in  the  12-month  finding  for 
this  petition. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
finding  should  be  sent  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  4600  Kietzke  Lane.  Building  C 
Room  125.  Reno.  Nevada  89502.  The 
petition,  finding,  and  supporting  data 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  Barrett.  Fish  and  Wildlife 
Biologist,  see  ADDRESSES  section  above 
or  telephone  702-784- .5227. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
Rnding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  This  finding  is  to 
be  based  on  information  contained  in 
the  petition  and  otherwise  available  to 
the  Service  at  the  time  the  finding  is 
made.  If  the  finding  is  that  substantial 


information  was  presented,  the  Service 
also  is  required  to  review  the  status  of 
the  species  involved  if  one  has  not 
already  been  initiated  under  the 
Service's  internal  candidate  assessment 
process. 

On  September  21.  1994.  the  Service 
received  a  petition  dated  September  19. 
1994.  from  Mr.  D.C.  "Jasper"  Carlton, 
Director  of  the  Biodiversity  Legal 
Foundation,  to  emergency  list  the 
Amargosa  toad  (Bufo  nelsoni)  as 
endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 

The  petitioner  states  that  the 
Amargosa  toad  qualifies  for  emergency 
listing  as  endangered  under  the  Act  due 
to  present  and  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range;  overuse  of  habitat  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  other  natural  or 
man-made  factors  affecting  its 
continued  existence;  severely  restricted 
range;  and  inadequacy  of  existing 
regulatory  mechanisms.  The  Amargosa 
toad  is  endemic  to  the  Oasis  Valley,  Nye 
County.  Nevada,  in  an  approximately  9- 
mile  stretch  of  the  Amargosa  River  and 
nearby  springs  from  Springdale  to  the 
Narrows  south  of  Beatty.  The  petition 
noted  that  Hoff  (1994)  asserts  that  off- 
road  vehicles,  water  diversions,  grazing, 
and  non-native  predators  have  caused 
this  species  to  decline  from  the 
thousands  reported  in  1958  to  only  30 
adult  and  juvenile  toads  observed  in 
1994  in  Oasis  Valley. 

The  Service  included  the  Amargosa 
toad  as  a  category  2  species  in  the 
August  2, 1977.  Animal  Notice  of 
Review  (42  FR  39121).  It  was 
subsequently  categorized  as  a  category  1 
species  in  the  December  30.  1982. 
Notice  of  Review  (47  FR  58454)  and 
again  as  a  category  2  species  in  the 
September  18.  1985.  Notice  of  Review 
(50  FR  37960).  On  November  14.  1994. 
the  Service  changed  its  classification 
back  to  category  1.  with  a  listing  priority 
of  2  (59  FR  58982).  Assignment  of  the 
Amargosa  toad  to  category  1  means  that 
this  is  a  taxa  for  which  the  Service  has 
on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  a  proposal  to  list  the  taxa  as  an 
endangered  or  threatened  species. 

The  Service  finds  that  substantial 
information  has  been  presented 
indicating  that  listing  of  the  Amargosa 
toad  may  be  warranted.  However, 
emergency  listing  is  not  warranted  at 
this  time  because  an  immediate  threat  of 
extinction  does  not  exist.  Several 
actions  (e.g.,  fencing  and  removing 
introduced  crayfish  from  Lower  Indian 
springs,  and  removing  catfish  from 
Harlan/Keel  Spring,  etc.)  aimed  at 
conserving  this  species  are  ongoing. 


This  decision  is  based  on  scientific  and 
commercial  information  contained  in 
the  petition,  provided  as  attachments  to 
the  petition,  and  otherwise  available  to 
the  Service.  The  Service  requests  any 
additional  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
status  of  the  Amargosa  toad.  Of 
particular  interest  is  information  on  the 
Amargosa  toad  regarding — (1)  The 
existence  and  status  of  additional 
populations.  (2)  environmental  factors 
determining  its  distribution.  (3)  life 
history  information,  and  (4)  existing 
conservation  efforts. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Reno  Field  Office  (see  ADDRESSES 
section). 
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The  primary  authors  of  this  document 
are  Dr.  Patricia  G.  Zenone  and  Sheryl  L. 
Barrett  of  the  Reno  Field  Office  (see 
ADDRESSES  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  as  amended 
(16  U.S.  C.  1531  etseq.). 

Dated:  March  17.  1995. 
MoUie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
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50  CFR  Part  17 
RIN  1018-AC48 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Rule  to  Reclassify 
the  Bald  Eagle  From  Endangered  to 
Threatened 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  reopening  the 
comment  period  on  the  bald  eagle 
reclassification  proposal  for  thirty  days. 
On  July  12, 1994.  the  Service  proposed 
reclassifying  the  bald  eagles  of  the  lower 
48  States  as  threatened,  except  those 
already  listed  as  threatened  and  those  of 
the  Southwestern  Recovery  Region  and 
Mexico.  The  bald  eagles  of  the 
Southwestern  Recovery  Region  were 
proposed  to  remain  listed  as 


endangered.  The  Service  also  proposed 
classifying  bald  eagles  in  Mexico  as 
endangered;  they  are  not  currently  listed 
as  endangered  or  threatened.  Specific 
public  comment  was  solicited  on  the 
status  of  bald  eagles  in  the  Southwest 
and  Mexico  and  the  distinctness  of 
those  eagles  as  a  separate  population. 
New  information  indicates  that  the 
Southwestern  and  Mexican  bald  eagles 
may  not  warrant  a  classification  as 
endangered.  The  Service  is  making 
available  for  public  review  and 
comment  information  recently  received 
about  bald  eagles  of  the  Southwestern 
Recovery  Region. 

DATES:  The  comment  period  on  the 
proposal  is  reopened,  effective 
immediately,  and  will  close  on  April  24, 
1995. 

ADDRESSES:  Interested  parties  may 
obtain  copies  of  the  comments  and  other 
information  listed  below  from  the  Chief, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Ft.  Snelling,  Minnesota  55111- 
4056  (612/725-3536;  fax  612/725-3526). 
Copies  may  also  be  obtained  from  the 
State  Supervisor,  Arizona  Ecological 
Services  State  Office,  2321  W.  Royal 
Palm  Road.  Phoenix.  Arizona  85021 
(602/640-2720;  fax  602/640-2730). 
Send  written  comments  and  other 
materials  to  the  above  Ft.  Snelling. 
Minnesota,  Regional  Office  address. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jody 
Gustitus  Millar,  Bald  Eagle  Recovery 
Coordinator,  Fish  and  Wildlife  Service, 
4469-^8th  Avenue  Court.  Rock  Island. 
Illinois  61201  (309/793-5800;  fax  309/ 
793-5804). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  bald  eagle  (Haliaeetus 
leucocephalus)  is  listed  as  endangered 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act),  in  the  lower  48 
States  except  Washington,  Oregon, 
Minnesota,  Wisconsin,  and  Michigan, 
where  it  is  listed  as  threatened.  The  bald 
eagle  also  occurs  in  Alaska  and  Canada, 
where  it  is  not  at  risk  and  is  not 
protected  under  the  Act;  and  in  small 
numbers  in  northern  Mexico.  The 
Service  proposed  in  the  July  12,  1994, 
Federal  Register  notice  (59  FR  35584)  to 
reclassify  the  bald  eagle  from 
endangered  to  threatened  in  the  lower 
48  States  except  in  certain  portions  of 
the  American  Southwest  and  to  classify 
bald  eagles  in  Mexico  as  endangered. 
That  notice  also  stated  that  comments 


and  other  information  received  by  the 
Service  may  lead  to  a  final  regulation 
that  differs  from  the  original  proposal, 
including  the  possible  complete 
reclassification  to  threatened  status  for 
all  bald  eagles  south  of  Canada. 

The  Service  has  received  significant 
new  information  regarding 
Southwestern  bald  eagles  and  has  re- 
examined other  information.  Existing 
information  at  the  time  of  the  proposed 
rule  fails  to  identify  any  unique  genetic 
characteristics  possessed  by  the 
Southwestern  bald  eagles.  New 
information  indicates  that  the  bald 
eagles  of  the  Southwestern  Recovery 
Region  and  Mexico  are  not  likely  to  be 
reproductively  isolated.  Evidence  of 
recruitment  has  recently  been  found 
from  the  Southeastern  Recovery  Region 
into  the  Southwestern  Recovery  Region 
and  Mexico.  Unique  threats  to 
Southwestern  bald  eagles  remain,  but 
their  significance  is  diminished  in  light 
of  immigration  into  the  population 
segment. 

The  Service  is  now  considering 
reclassifying  the  eagles  of  the 
Southwestern  Recovery  Region  as 
threatened,  and  classifying  the  bald 
eagles  of  Mexico  as  threatened.  The  bald 
eagle  would  remain  threatened  in  the 
five  States  where  it  is  currently  listed  as 
threatened.  This  modified  action,  if 
finalized,  would  not  alter  those 
conservation  measures  already  in  force 
to  protect  the  species  and  its  habitats. 

The  Federal  Register  notice 
announcing  the  proposed  rule  opened  a 
public  comment  period  that  ended  on 
October  11, 1994;  the  deadline  for 
receipt  of  public  hearing  requests  was 
August  26, 1994.  Public  hearings  were 
subsequently  held,  and  the  comment 
period  was  extended  in  a  September  30, 
1994  notice  (59  FR  49908)  to 
accommodate  them.  The  extended 
comment  period  closed  November  9, 
1994.  This  notice  reopens  the  comment 
period  for  30  days  to  allow  interested 
parties  to  obtain  copies  of  the  following 
documents  and  to  submit  additional 
comments  on  the  proposed  rule. 
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Moilie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
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Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  to  List  the  Soutttem  Rocky 
Mountain  Population  of  the  Boreal 
Toad  as  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
finding  for  a  petition  to  list  the  southern 
Rocky  Mountain  population  of  the 
boreal  toad  (Bufo  boi^as  6oreos)  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  After  review  of  all  available 
scientific  and  commercial  information, 
the  Service  finds  that  listing  this  species 
is  warranted  but  precluded  by  other 
higher  priority  actions  to  amend  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants. 

DATES:  The  finding  announced  in  this 
document  was  made  on  March  15, 1995. 
Comments,  questions,  or  information 
regarding  status  and  threats  to  the  boreal 
toad  may  be  submitted  until  further 
notice. 

ADDRESSES:  Comments,  questions,  or 
information  concerning  this  finding  may 
be  submitted  to  the  Assistant  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  764  Horizon  Drive,  South 
Annex  A.jGrand  Junction,  Colorado 
81506-3946.  The  petition,  finding,  and 
supporting  documents  are  available  for 
public  inspection,  by  appointment. 
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during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Ireland  (see  ADDRESSES  above)  at 
telephone  (303)  243-2778. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.].  requires  that, 
for  any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information, 
the  Fish  and  Wildlife  Service  (Service) 
make  a  Hnding  within  12  months  of  the 
date  of  the  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals  of  higher  priority.  Notice  of 
such  12-month  Findings  are  to  be 
published  promptly  in  the  Federal 
Register.  This  notice  meets  the  latter 
requirement  for  the  Service's  12-month 
administrative  finding  regarding  the 
petition  discussed  below.  Information 
contained  in  this  notice  is  a  summary  of 
the  information  in  the  12-month 
finding,  which  is  the  Service's  decision 
document. 

On  September  30.  1993.  the  Service 
received  a  petition  dated  September  27, 
1993,  from  the  Biodiversity  Legal 
Foundation  located  in  Boulder. 
Colorado,  and  Dr.  Peter  Hovingh,  a 
professor  at  the  University  of  Utah.  The 
petition  requested  that  the  southern 
Rocky  Mountain  population  of  the 
"western  boreal  toad"  (Bufo  boreas 
boreas)  be  listed  as  endangered  and  that 
critical  habitat  be  designated.  A  90-day 
finding  announced  in  the  Federal 
Register  on  luly  22.  1994  (59  FR  37439). 
indicated  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 

The  finding  also  announced  a  public 
comment  period  extending  to 
September  20.  1994.  Forty-three 
comment  letters  were  received.  Two 
commenters  provided  scientific 
information  on  status,  threats,  and 
genetics  of  the  boreal  toad  and 
concluded  that  listing  was  warranted.  A 
third  commenter  provided  a  hypothesis 
for  boreal  load  declines.  The  other  40 
letters  opposed  Federal  listing  and  9 
provided  information  on  status  or 
regulatory  protection  afforded  to  the 
southern  Rocky  Mountain  population  of 
the  boreal  toad.  Several  residents  of  the 
Laramie.  Wyoming,  area  were 
concerned  about  restriction  of  mosquito 
spraying.  The  Service  does  not  believe 
that  mosquito  spraying  in  Laramie 


contributed  to  declines  of  the  boreal 
toad  because  Laramie  lies  below  2.300 
meters  (7.500  feet)  which  is  the  lower 
elevational  range  inhabited  by  the 
boreal  toad. 

Boreal  toads  were  once  common 
throughout  much  of  the  high  elevations 
in  Colorado  (Burger  and  Bragg  1946, 
Smith  et  al.  1965.  Hammerson  1989) 
and  in  the  Sierra  Madre.  Medicine  Bow. 
and  southern  Laramie  Mountains  of 
southeast  Wyoming  (Baxter  and  Stone 
1985).  Boreal  toads  were  found  at  only 
three  localities  at  the  southern 
periphery  of  their  range  in  the  San  Juan 
Mountains  of  New  Mexico:  Lagunitas. 
Canjilon  and  Trout  Lakes  (Campbell  and 
Degenhardt  1971.  Jones  1978.  New 
Mexico  Department  of  Game  and  Fish 
1988).  Altitudinal  distribution  ranges 
from  2.300  meters  (7.500  feet)  Baxter 
1952)  to  approximately  3.700  meters 
(12.000  feet)  (C.  Pague.  Colorado  Natural 
Heritage  Program,  in  litt.  1994). 

Declines  in  boreal  toad  demes  (a  small 
group  or  population  of  organisms  that 
interbreed)  were  first  documented  in 
New  Mexico  in  1984  (Woodward  and 
Mitchell  1985),  in  Colorado  in  1974 
(Carey  1993),  and  in  southern  Wyoming 
in  1986  (Com  et  al.  1989).  Boreal  toads 
are  now  extirpated  from  the  three 
known  historic  sites  in  New  Mexico 
(Stuart  and  Painter  1994).  Com  et  al. 
(1989)  found  that  boreal  toads  were 
absent  from  83  percent  of  locations  in 
Colorado  and  Wyoming  previously 
known  to  contain  toads.  Recent  surveys 
revealed  several  previously  unknown 
locations  and  extant  historical  locations 
of  nonbreeding  individuals  and  several 
breeding  sites;  but  survey  data  indicated 
•  that  boreal  toads  are  absent  from 
approximately  96  percent  of  localities 
that  contained  known  historical  records 
of  suitable  habitat. 

Physical  and  climatic  conditions 
separate  the  southem  Rocky  Mountain 
population  of  the  boreal  toad  from 
populations  in  western  Wyoming  and 
northeastern  Utah.  Because  of  this 
geographic  isolation,  the  Service 
believes  that  the  southern  Rocky 
Mountain  population  of  the  boreal  toad 
can  be  listed  as  a  distinct  vertebrate 
population  segment  under  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

The  following  information  is  a 
summary  and  discussion  of  the  five 
factors  or  listing  criteria  as  set  forth  in 
section  4(a)(1)  of  the  Endangered 
Species  Act  (Act),  as  amended  (16 
U.S.C.  1531  et  seq.),  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  and  their  applicability  to  the  current 


status  of  the  southem  Rocky  Mountain 
population  of  the  boreal  toad. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
southem  Rocky  Mountain  population  of 
the  boreal  toad  is  found  primarily  on 
public  land  within  State  forests, 
national  forests,  and  lands  administered 
by  the  Bureau  of  Reclamation,  Bureau  of 
Land  Management,  and  National  Park 
Service.  The  use  of  these  lands  ranges 
from  recreational  to  intensive  timber 
and  grazing  management  and  watershed 
alteration  activities.  Activities  that 
destroy,  modify,  or  curtail  habitat  are 
likely  to  contribute  to  the  continued 
decline  in  toad  numbers;  however,  the 
Service  does  not  believe  that 
recreational  or  habitat  management 
activities  brought  about  rangewide 
decline  of  the  southem  Rocky  Mountain 
population  of  the  boreal  toad. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  boreal  toad  has  no 
commercial  value  and  any  recreational 
values  are  low  and  nonconsumptive. 
Scientific  and  educational  collecting  is 
not  thought  to  have  been  widespread 
over  the  past  decade.  Overutilization  is 
not  currently  thought  to  contribute  to 
declines  in  the  southem  Rocky 
Mountain  population  of  the  boreal  toad. 

C.  Diseases  or  predation.  Carey  (1987. 
1993)  indicated  that  the  proximate 
cause  of  the  widespread  decline  of 
boreal  toads  in  northem  New  Mexico 
and  west-central  Colorado  was  a  result 
of  infection  by  Aeromonas  hydrophila 
bacteria  (red-leg  disease).  However,  A. 
hydrophila  is  common  in  the 
microfauna  carried  by  amphibians,  and 
it  does  not  cause  infection  or  death  in 
healthy  individuals.  As  a  result,  toads 
likely  were  stressed  by  adverse 
environmental  factors,  such  as  acid  rain, 
pollution,  or  increased  ultraviolet 
radiation,  and  later  succumbed  to  A. 
hydrophila  infection  (Carey  1987). 
Competition  and  predation  by  native 
and  nonnative  species  occurs  but  is 
probably  a  minor  impact. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  boreal  toad 
is  listed  as  endangered  by  Colorado  and 
New  Mexico  and  is  a  nongame  animal 
in  Wyoming.  The  Colorado  Division  of 
Wildlife  has  formed  a  recovery  team  and 
is  in  the  final  stages  of  preparing  a  State 
recovery  plan  (Tom  Nesler,  Colorado 
Division  of  Wildlife,  pers.  comm.  1994). 
In  1993  the  Colorado  Division  of 
Wildlife  entered  into  a  cooperative 
agreement  with  the  Service  for  research 
on  the  boreal  toad  and  has  also  initiated 
a  conservation  agreement  with  a  private 
mining  company  whose  land  contains 
boreal  toad  breeding  sites. 


A  conservation  agreement  will  be 
developed  for  the  southem  Rocky 
Mountain  population  of  the  boreal  toad 
between  the  Service,  Forest  Service, 
National  Park  Service,  Bureau  of  Land 
Management,  National  Biological 
Survey,  Colorado  Division  of  Wildlife, 
and  perhaps  other  agencies.  The 
agreement  will  serve  as  a  commitment 
by  the  various  agencies  to  work  toward 
recovery  of  the  southem  Rocky 
Mountain  population  of  the  boreal  toad. 
A  cooperatively  formulated 
conservation  strategy  that  complements 
the  Colorado  Division  of  Wildlife's 
recovery  plan  and  that  implements  the 
conservation  agreement  has  been 
recommended  by  the  Forest  Service 
(Elizabeth  Estill,  U.S.  Forest  Service,  in 
litt.  1994). 

A  sensitive  species  policy  has  been 
developed  under  the  National  Forest 
Management  Act  (16  U.S.C.  1600  et  seq.) 
which  directs  the  U.S.  Forest  Service  to 
manage  for  sensitive  or  candidate 
species  such  as  the  boreal  toad.  In  1988, 
policies  were  developed  by  both  the 
National  Park  Service  and  the  Bureau  of 
Land  Management  to  conserve  federally 
listed  or  rare  species,  thus  ensuring  that 
their  actions  do  not  impact  boreal  toads. 
Other  Federal  resource  laws  that  may 
provide  protection  for  the  boreal  toad 
are  the  Fish  and  Wildlife  Coordination 
Act  (16  U.S.C.  661  et  seq.).  Clean  Water 
Act  (33  U.S.C.  1344  et  seq.)  and  Clean 
Air  Act  (42  U.S.C.  1857  et  seq.). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Factors,  such  as  acid  rain,  pollution, 
and  increased  ultraviolet  radiation,  may 
be  causing  declines  of  the  southem 
Rocky  Mountain  population  of  the 
boreal  toad.  The  extent  of  natural 
population  fluctuation  remains 
unknown  and  may  be  working 
synergistically  with  other 
environmental  or  anthropogenic  factors 
to  cause  declines  in  toad  populations. 
Fishery  management  activities  also  may 
cause  decline  or  extirpation  in  localized 
areas. 

Finding 

The  service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  other 


available  literature  and  information, 
comments  received  following  the  90-day 
finding,  and  consulted  with  biologists 
and  researchers  familiar  with  the  boreal 
toad.  On  the  basis  of  the  best  scientific 
and  commercial  information  available, 
which  is  discussed  above  under  the  five 
listing  factors,  the  Service  finds  the 
petitioned  action  is  warranted  but 
precluded  by  work  on  other  species 
having  higher  priority  for  listing. 

Section  4(b)(3)(B)(iii)  of  the  Act  states 
that  the  Service  may  make  a  warranted 
but  precluded  finding  if  it  can 
demonstrate  that  (1)  an  immediate 
proposed  rule  is  precluded  by  other 
pending  proposals,  and  that  (2) 
expeditious  progress  is  being  made  on 
other  listing  actions.  Expeditious 
progress  in  listing  endangered  and 
threatened  species  is  being  made  and  is 
reported  annually  in  the  Federal 
Register.  Furthermore,  on  September  21, 
1983  (48  FR  43098),  the  Service 
published  in  the  Federal  Register  its 
system  for  prioritizing  species  for 
listing.  The  system  considers  magnitude 
of  threat,  immediacy  of  threat,  and 
taxonomic  distinctiveness  in  assigning 
species  numerical  listing  priorities  on  a 
scale  of  1  to  12.  The  southem  Rocky 
Mountain  population  of  the  boreal  toad 
is  assigned  a  listing  priority  of  3  because 
noted  declines  exist  throughout  its 
range  (magnitude  is  high),  as  far  as  can 
be  determined  the  threat(s)  still  exists  (it 
is  imminent),  and  for  taxonomic 
purposes  populations  are  treated  as 
subspecies. 

Although  a  priority  3  is  a  relatively 
high  listing  priority,  there  are  three 
candidate  species  in  Colorado  that 
appear  to  be  more  in  need  of  listing, 
thus  precluding  the  listing  of  the 
southem  Rocky  Mountain  population  of 
the  boreal  toad  at  this  time.  One 
candidate  is  the  mountain  plover 
[Charadrius  montanus)  for  which  the 
Service  is  preparing  a  proposed  mle. 
The  Service  regards  the  magnitude  and 
immediacy  of  threat  to  the  mountain 
plover  to  be  at  the  same  level  as  they  are 
for  the  boreal  toad;  however,  the 
mountain  plover  is  a  full  species  and  is 
being  considered  for  listing  throughout 


its  range,  resulting  in  a  higher  listing 
priority  of  2.  The  Service  has  been 
petitioned  to  list  the  Preble's  meadow 
jumping  mouse  {Zapus  hudsonius 
preblef).  If  a  warranted  finding  is  made, 
the  listing  priority  for  the  mouse  will 
likely  be  3,  the  same  as  the  boreal  toad; 
however,  the  mouse's  entire  range  is 
being  considered  for  listing,  not  just  a 
portion,  and  there  are  fewer  individual 
mice  than  boreal  toads.  A  plant, 
Phacelia  submutica  (DeBeque  phacelia), 
also  has  a  higher  listing  priority  (2)  than 
the  boreal  toad.  Consequently,  listing  of 
the  boreal  toad  will  follow  listing  of  the 
other  three  species  unless  it  is 
determined  that  listing  one  or  more  of 
those  species  is  not  warranted  or  that 
listing  the  boreal  toad  is  not  warranted. 

The  petitioners  requested  that  critical 
habitat  be  designated  for  the  southem 
Rocky  Mountain  population  of  the 
boreal  toad.  Designation  of  critical 
habitat  is  not  petitionable  under  the  Act; 
however,  critical  habitat  will  be 
proposed  at  the  time  the  population  is 
proposed  for  listing  unless  it  is  not 
determinable  or  not  prudent. 

As  required  by  section  4(b)(3)(C)(i)  of 
the  Act,  the  Service  will  reassess  the 
warranted  but  precluded  finding  after  1 
year. 

The  Service's  12-month  finding 
contains  more  detailed  information 
regarding  the  above  decisions.  A  copy 
may  be  obtained  from  the  Westem 
Colorado  Office  (see  ADDRESSES 
section). 

Reference  Cited 

A  complete  list  of  all  references  cited  is 
available  upon  request  from  the  Westem 
Colorado  Office  (see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
document  is  Terry  Ireland,  Westem  Colorado 
Office  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  March  15,  1995. 
MoUie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
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petitions  and  applications  arxj  agerx:y 
statements  of  ofganizatton  and  functiorra  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-015-1] 

Determination  ot  Nonregulated  Status 
for  Additional  Calgene,  Inc., 
Genetically  Engineered  FLAVR 
SAVR'^'  Tomato  Lines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  announcing  that  it 
has  added  20  additional  genetically 
engineered  tomato  lines  to  those  subject 
to  its  October  19,  1992.  interpretive 
ruling  that  the  subject  FLAVR  SAVR™ 
lines  need  no  longer  be  regulated.  The 
effect  of  this  action  is  that  20  additional 
delayed  softening  tomato  lines,  which 
have  been  modified  by  the 
incorporation  of  genetic  material 
described  by  Calgene.  Inc..  in  its  initial 
request  for  an  interpretive  ruling,  will 
no  longer  be  subject  to  regulation  under 
7  CFR  part  340. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Reding.  Biotechnologist,  Animal 
and  Plant  Health  Inspection  Service, 
Biotechnology.  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits.  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1228; 
(301)  734-7612. 

SUPPLEMENTARY  INFORMATION:  On 
October  19.  1992.  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  in  the  Federal  Register  (57 
FR  47608-47616.  Docket  No.  92-087-2) 
a  notice  announcing  the  issuance  of  an 
interpretive  ruling  that  the  Calgene,  Inc., 
FLAVR  SAVRTM  tomato  does  not 
present  a  plant  pest  risk  and  is  not  a 
regulated  article  under  the  regulations 
contained  in  TTCFR  part  340.  This  action 
was  in  response  to  a  petition  submitted 
by  Calgene  seeking  a  determination 


from  APHIS  that  its  FLAVR  SAVRtm 
tomato  no  longer  be  deemed  a  regulated 
article,  based  on  an  absence  of  plant 
pest  risk.  The  effect  of  the  action  was 
that  previously  field  tested  lines  of  the 
FLAVR  SAVRTM  tomato  and  their 
progeny  would  no  longer  be  regulated 
under  these  regulations. 

FLAVR  SAVRTM  tomatoes  were 
defined  by  Calgene  in  its  initial  petition 
to  include  any  tomatoes  transformed 
with  one  of  seven  identified  plasmid 
vectors  that  all  carry  an  antisense  copy 
of  the  tomato  polygalacturonase  gene 
and  a  bacterial  neomycin 
phosphotransferase  gene  with 
associated  regulatory  sequences. 
Calgene's  initial  request  to  APHIS  in 
1992  was  for  a  determination  pertaining 
to  all  FLAVR  SAVRtm  transformants 
produced  in  tomatoes  using  any  one  of 
the  seven  plasmid  vectors.  Calgene 
indicated  in  its  petition  that  data 
provided  to  the  Agency  were 
representative  of  the  data  gathered  for 
all  lines  tested  up  to  that  time.  The 
initial  determination  announced  by 
APHIS  on  October  19.  1992.  only 
applied  to  those  lines  that  had  already 
been  field  tested.  However.  APHIS 
indicated  that  new  lines  were  likely  to 
exhibit  properties  similar  to  those  of 
lines  already  field  tested  under  permit. 
The  determination  also  allowed  for 
cross-breeding  of  the  identified  FLAVR 
SAVRTM*  tomato  lines-with  any  other 
lines  or  cultivars  of  tomato  without  a 
permit.  One  additional  FLAVR  SAVRtm 
tomato  line  was  added  to  the  original 
determination  on  October  3.  1994  (59 
FR  50220.  Docket  No.  94-096-1).  and 
nine  additional  FLAVR  SAVRtm  tomato 
lines  were  added  to  the  original 
determination  on  November  18,  1994 
(59  FR  59746,  Docket  No.  94-125-1). 

Seventeen  of  the  20  additional  FLAVR 
SAVRTM — tomato  lines  that  are  the 
subject  of  this  notice  were  constructed 
using  the  plasmid  vector  pCGN4109, 
and  the  remaining  three  lines  were 
constructed  using  the  plasmid  vector 
pCGNl436.  These  two  vectors  were 
among  the  seven  included  in  Calgene's 
initial  petition  to  APHIS.  In  our 
determination  of  October  19,  1992.  the 
lines  using  these  vectors  were  not 
deregulated  because  they  had  not  been 
field  tested.  These  lines  have  since  been 
field  tested  in  accordance  with  APHIS 
regulations  at  7  CFR  part  340.  and  data 
provided  to  APHIS  indicate  that  the 
new  transformants,  produced  in  a 


manner  identical  to  the  earlier 
transformant  lines,  behave  similarly  to 
those  earlier  FLAVR  SAVRtm  tomato 
lines  to  which  the  determination 
initially  applied.  Reports  from  field 
trials  and  other  data  indicate  that  the 
new  tomato  lines  grow  normally,  exhibit 
the  expected  morphological, 
reproductive,  and  physiological 
properties,  and  do  not  have  unexpected 
pest  or  disease  susceptibility  or 
symptoms.  Therefore,  the  APHIS 
determination  of  nonregulated  status  of 
October  19,  1992,  applies  as  well  to  the 
new  transformed  lines. 

Done  in  Washington.  DC.  this  16th  day  of 
March  1995. 
Teiry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-7132 piled  3-22-95;  8:45  am) 

BILUNO  CODE  3410-34-P 


Forest  Service 

Southwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on  April 
20. 1995  at  the  Medford  Bureau  of  Land 
Management  Office.  3040  Biddle  Road. 
Medford.  Oregon.  The  meeting  will 
begin  at  9:30  a.m.  and  continue  until 
4:00  p.m.  Agenda  items  to  be  covered 
include:  (1)  Context  of  the  Advisory 
Committee;  including  background  on 
the  President's  Forest  Plan;  (2) 
Introduction  of  members  and 
orientation;  (3)  Meeting  operating 
guidelines:  (4)  Mission  and  purpose  of 
the  Province  Advisory  Committee  and 
its  relationship  to  the  PIEC;  (5)  Brief 
presentation  by  Advisory  Committee 
members  on  who  they  represent;  and  (6) 
Open  public  forum.  All  Southwest 
Oregon  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson.  Province  Advisory 
Committee  staff.  USDA,  Rogue  River 
National  Forest.  P.O.  Box  520,  Medford, 
Oregon  97501,  503-858-2322. 


Dated:  March  17.  1995. 
James  T.  Gladen, 

Forest  Supervisor. 

[FR  Doc.  95-7211  Filed  3-22-95;  8:45  am) 

BILUNG  CODE  3410-11-M 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  17. 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  numbers),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contagt 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202) 
690-2118. 

Revision 

•  Rural  Utilities  Service 

RUS  Electric  Loan  Application  and 

Related  Reporting  Burdens 
RUS  forms  740C.  740G.  7.  12,  325a-k, 

341,345,726,7a 
Individuals  or  households;  Business  or 

other  for-profit;  Not-for-profit 

institutions;  3,447  responses;  120,268 

hours 
Sue  Arnold,  (202)  690-1078 

•  National  Agricultural  Statistics 
Service 

Agricultural  Prices 

Business  or  other  for-profit;  Farms; 

81,170  responses;  13,918  hours 
Larry  Gambrell.  (202)  720-5778 

Extension 

•  Food  and  Consumer  Service 

7  CFR  Part  235-State  Administrative 

Expense  Funds 
FNS-74.  FNS-525 
State,  Local  or  Tribal  Government; 

100.036  responses;  34.461  hours 
Angella  Love,  (703)  305-2607 

New  Collection 

•  Food  and  Consumer  Service 


Evaluation  of  Retailer  Compliance 
Management  Demonstrations  In  EBT- 
Ready  States  and  Related  Initiatives/ 
Evaluation  of  Agreements  With  State 
Law  Enforcement  Bureaus  (SLEB) 

State,  Local  or  Tribal  Government;  31 
responses;  104  hours 

Ken  Offerman,  (703)  305-2124. 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

jFR  Doc.  95-7104  Filed  3-22-95;  8:45  am) 

BILUNG  COOE  341(M)1-M 


DEPARTMErfT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Joseph  Jeno  Nandory 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department),  having  notified  Joseph 
Jeno  Nandory  (Nandory)  of  its  intention 
to  initiate  an  administrative  proceeding 
against  him  pursuant  to  Part  788  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  Parts  768- 
799  (1994))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§2401-2420  (1991,  Supp.  1993. 
and  Pub.  L.  No.  103-277,  July  5. 1994)) 
(the  Act),'  based  on  allegations  that, 
Nandory,  on  or  about  December  6, 1989, 
in  violation  of  Section  787.3(a)  of  the 
Regulations,  attempted  to  export  U.S.- 
origin  computer-related  equipment  from 
the  United  States  to  Hungary,  without 
obtaining  from  the  Department  the 
validated  export  license  required  by 
Section  772.1(b)  of  the  Regulations; 

The  Department  and  Nandory  having 
entered  into  a  Consent  Agreement 
whereby  the  Department  and  Nandory 
have  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Consent  Agreement  having 
been  approved  by  me; 

It  is  therefore  ordered. 

First,  that  Joseph  Jeno  Nandory,  shall, 
for  a  period  of  five  years  from  the  date 
of  entry  of  this  Order,  h>e  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations. 


'  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (59  Fed.  Beg.  43437.  August  23.  1994) 
continued  the  Regulations  in  effect  under  the 
International  Efnergencv  Economic  Powers  Act  (50 
U.S.C.A.  §§1701-1706  (1991)). 


A.  All  outstanding  individual 
validated  export  licenses  in  which 
Nandory  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
OfBce  of  Exporter  Services  for 
cancellation.  Further,  all  of  Nandory's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitteo  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  usijig.  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

C.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Nandory  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

D.  As  provided  by  Section  787.12(a) 
of  the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  apply  for.  obtain,  or  use  any 
license.  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by.  to.  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy.  receive,  use,  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
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or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in.  directly  or 
indirectly,  any  of  these  transactions. 

Second,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 
public,  and  this  Order  shall  be 
published  in  the  Federal  Register. 

Entered  this  14th  day  of  March  1995. 

This  Order  is  effective  immediately. 
Frank  W.  Deliberti. 
Acting  Assistant  Secretary  for  Export 
Enforcement. 
[PR  Doc.  95-7091  Filed  3-22-95;  8:45  am) 

MLLMO  CCOC  3S10-rT-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  to  Grant  a  Limited  Exclusive 
Patent  License 

Pursuant  to  the  provisions  of  Fart  404 
of  Title  37.  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517. 
the  Department  of  the  Air  Force 
announces  its  Intention  to  grant 
Advanced  Optical  Equipment  &  Systems 
Corporations,  a  corporation  of  the  State 
of  New  Mexico,  a  limited  exclusive 
license  under:  United  States  Patent  No. 
5,008.593  filed  in  the  name  of  L.A. 
Schlie  for  "Coaxial  Liquid  Cooling  of 
High  Power  Microwave  Excited  Plasma 
UV  Lamps";  United  States  Patent  No. 
5,055,741  filed  in  the  name  of  L.A. 
SchUe  for  "Liquid  Coolant  for  High 
Power  Microwave  Excited  Plasma 
Tubes";  United  States  Patent  No. 
5,301,203  filed  in  the  names  of  L.A. 
Schlie  and  R.D.  Rathge  for  a  "Scalable 
and  Stable,  CW  Photolytic  Atomic 
Iodine  Laser";  United  States  Patent  No. 
5.235.251  filed  in  the  name  of  L.A. 
Schlie  for  "Hydraulic  Fluid  Cooling  of 
High  Power  Microwave  Plasma  Tubes"; 
U.S.  Patent  Apphcation  Serial  No.  08/ 
157,848  filed  in  the  names  of  L.A. 
Schlie  and  R.D.  Rathge  for  "Turbo- 
Molecular  Blower";  U.S.  Patent 
Application  Serial  No.  07/949.615  filed 
in  the  names  of  L.A.  Schlie  and  R.D. 
Rathge  for  a  "Repetitively  Pulsed, 
Closed  Cycle  Photolytic  Atomic  Iodine 
Laser";  and  U.S.  Patent  Application 
Serial  No.  08/282,842  filed  in  the  names 
of  L.A.  Schlie  and  R.D.  Rathge  for  a 
"Compact,  Burst  Mode,  Pulsed,  High 
Energy  Slowdown  Flow  Photolytic 
Atomic  Iodine  Laser. 

The  license  described  above  will  be 
granted  unless  an  objection  thereto. 


together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Copies  of  the  patents  and  patent 
applications  may  be  obtained,  on 
request,  from  the  same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Samuel  B. 
Smith.  Jr.,  Chief.  Intellectual  Property 
Branch,  Commercial  Litigation  Division, 
Air  Force  Legal  Services  Agency,  1501 
Wilson  Blvd..  Suite  805.  Arlington,  VA 
22209-2403.  Telephone  No.  (703)  696- 
9050. 

Palsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
jFR  Doc.  95-7092  Filed  3-22-95;  8:45  am) 

BILUNO  COM  M10-01-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  27  &  28  April  1995. 

Time  o/ Meeting:  0900-1600,  27  April 
1995.  0900-1500,  28  April  1995. 

Place:  Pentagon — Washington.  DC. 

Agenda:  The  Army  Science  Board's  1994 
Summer  Study  on  "Technical  Architecture 
C4!"  will  meet  for  discussions  on  ASB 
business.  These  meetings  will  be  closed  to 
the  public  in  accordance  with  Section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (4)  thereof,  and  Title  5.  U.S.C, 
Appendix  2,  subsection  10(d).  The 
proprietary  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  The 
ASB  Administration  Officer.  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)695-0781.    " 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc.  95-7089  Filed  3-22-95;  8:45  am) 

BILUNG  COOC  3710-Oe-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  25  April  1995. 

Time  of  Meeting:  0800-1200. 

Place:  Fort  Huachuca,  AZ. 

Agenda:  The  Army  Science  Bdard's  (ASB) 
Battle  Lab  Issue  Group  and  the  Summer 


Study  on  "Technology  Transfer  from  the 
Technology  Base  to  the  Customer"  will  visit 
three  Training  and  Doctrine  Command 
(TRADOC)  Battle  Labs.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)695-0781. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
jFR  Doc.  95-7140  Filed  3-22-95;  8:45  ami 

BtLUNO  CODE  3710-0«-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  5  May  1995. 

Time  of  Meeting:  0800-1200. 

Place:  Fort  Benning.  GA. 

Agenda:  The  Army  Science  Board's  (ASB) 
Battle  Lab  Issue  Group  and  the  Summer 
Study  on  "Technology  Transfer  from  the 
Technology  Base  to  the  Customer"  will  visit 
three  Training  and  Doctrine  Command 
(TRADOC)  Battle  Labs.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  t)efore,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)695-0781. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
jFR  Doc.  95-7141  Filed  3-22-95:  8:45  am) 

BILUNO  COOe  3710-OB-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
'the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  4  May  1995. 

Time  of  Meeting:  0800-1 200. 

Place:  Fort  Gordon.  GA. 

Agenda:  The  Army  Science  Board's  (ASB) 
Battle  Lab  Issue  Group  and  the  Summer 
Study  on  "Technology  Transfer  from  the 
Technology  Base  to  the  Customer"  will  visit 
three  Training  and  Doctrine  Command 
(TRADOC)  Battle  Labs.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer,  Sally  Warner, 


may  be  contacted  for  further  information  at 

(703)695-0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 

[FR  Doc.  95-7142  Filed  3-22-95;  8:45  am) 

BUXINQ  CODE  371(Mie-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  14  April.  1995. 

Time  of  Meeting:  0800-1200. 

Place:  Fort  Leavenworth,  KS. 

Agenda:  The  Army  Science  Board's  (ASB) 
Battle  L,ab  Issue  Group  and  the  Summer 
Study  on  "Technology  Transfer  from  the 
Technology  base  to  the  Customer"  will  visit 
three  Training  and  Doctrine  Command 
(TRADOC)  Battle  Labs.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc.  95-7143  Filed  3-22-95;  8:45  am) 

BILUNO  COOE  371CMM-M 


Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  April  4.  1995;  April  11. 
1995;  April  18.  1995;  and  April  25, 
1995,  at  10:00  a.m.  in  Room  800. 
Hoffman  Building  #1.  Alexandria. 
Virginia. 

Under  the  provisions  of  10(d)  of 
Public  Law  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  pHvate  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 


Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman.  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  March  17. 1995: 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  95-7083  Filed  3-22-95;  8:45  am) 

BILUNG  COOE  5000-04-M 


Defense  Partnership  Council  Meeting 

agency:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DOD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  are  criteria  for 
assessing  successful  partnerships  and 
partnership  successes  within  DOD. 

DATES:  The  meeting  is  to  be  held 
Wednesday  April  5,  1995.  in  room 
1E801.  Conference  Room  4  the  Pentagon 
from  1  p.m.  untiJ  3  p.m.  Comments 
should  be  received  by  March  29,  1995. 
in  order  to  be  considered  at  the  April  5 
meeting. 

ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  basis. 
Individuals  wishing  to  attend  who  do 
not  possess  an  appropriate  Pentagon 
building  pass  should  call  the  below 
listed  telephone  number  to  obtain 
instructions  for  entry  into  the  Pentagon. 
Handicapped  individuals  wishing  to 
attend  should  also  call  the  below  listed 
telephone  number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Oprisko.  Chief,  Labor 
Relations  Branch.  Field  Advisory 
Services  Division.  Civilian  Personnel 
Management  Service.  2461  Eisenhower 
Ave.,  Hoffman  Building  #1,  Suite  152, 
Alexandria.  VA  22331-0900,  (703)  325- 
1380. 

Dated:  March  17, 1995. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

|FR  Doc.  95-7084  Filed  3-22-95;  8:45  ami 

BILUNG  COOE  SO00-O4-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  will  meet  on  April  10-14, 
1995.  The  meeting  will  be  held  at  the 
Commander  in  Chief,  U.S.  Pacific  Fleet 
Headquarters.  Pearl  Harbor.  Oahu.  HI; 
Pacific  Missile  Range  Facility,  Kauai, 
HI;  and  Maui  High  Performance 
Computer  Center  and  Haleakala 
Observatory,  Maui,  HI.  The  meeting  will 
commence  at  9  a.m.  and  terminate  at  5 
p.m.  on  April  10;  commence  at  8  a.m. 
and  terminate  at  5  p.m.  on  April  11; 
commence  at  12  Noon  and  terminate  at 
5  p.m.  on  April  12;  commence  at  12:30 
p.m.  and  terminate  at  8  p.m.  on  April 
13;  and  commence  at  9  a.m.  and 
terminate  at  2:30  p.m.  on  April  14,  1995. 
All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
expose  the  Committee  members  to  fieet 
operations  and  complexities  in  the 
Pacific  Theater.  The  agenda  will  consist 
of  briefings,  discussions  and 
demonstrations  related  to  joint 
interoperability,  forward  presence,  C*I, 
quality  of  life,  logistics,  maintenance, 
training  and  tactics,  theater  air  defense, 
cooperative  engagement,  reduced  ship 
manning,  system  life  cycle  cost 
reduction,  and  relevant  technology 
issues.  These  briefings,  discussions,  and 
demonstrations  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are.  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Ms.  Diane  Mason- 
Muir,  Office  of  Naval  Research,  Naval 
Research  Advisory  Committee,  800 
North  Quincy  Street,  Arlington.  VA 
22217-5660.  Telephone  Number:  (703) 
696-6769. 
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Dated:  March  17.  1995. 
L.R.  McNees. 

LCDR.  fAGC.  USN.  Federal  Fegister  Liaison 
Officer. 
IFR  Doc.  95-7114  Filed  3-22-95;  8:45  ami 

MLUNO  COM  M10-FF-P 


DEPARTMENT  OF  ENERGY 

Deviation  from  the  Department  of 
Energy  Assistance  Regulations 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  class  deviation. 

SUiMARY:  The  Department  of  Energy 
(DOE)  hereby  announces  a  class 
deviation  from  its  Financial  Assistance 
Regulations.  This  deviation  removes,  on 
a  pilot  basis  for  noncompetitive 
financial  assistance  awards  of  $1 
million  or  less,  the  requirements  to 
publish  a  Federal  Register 
announcement  prior  to  award  and,  then, 
to  delay  14  calendar  days  before  making 
the  award.  This  deviation  will  save 
public  funds  and  reduce  paperwork  by 
allowing  smaller  financial  assistance 
actions  to  be  awarded  in  a  more  timely 
fashion  involving  fewer  CKDE  offices  and 
employees. 

EFFECTIVE  DATE:  April  7,  1995. 
SUPPLEMENTARY  INFORMATION:  In  this 

notice,  the  Department  of  Energy 
announces  that,  pursuant  to  10  CFR 
600.4.  the  Deputy  Assistant  Secretary 
for  Procurement  and  Assistance 
Management  has  made  a  determination 
of  the  need  for  a  class  deviation  to  the 
Department's  Financial  Assistance 
Rules.  A  deviation  to  10  CFR  600.7  has 
been  approved  which  provides  that,  on 
a  Department-wide  two  year  pilot  basis, 
noncompetitive  financial  assistance 
awards  under  $1  million  are  not 
required  to  be  published  in  the  Federal 
Roister  14  calendar  days  prior  to 
making  an  award.  This  deviation  was 
approved  to  avoid  the  time  consuming 
and  labor  intensive  efforts  involved  in 
preparation  and  review  of  the 
announcements,  and  the  14  days  of 
publication  before  award  could  be  made 
for  relatively  low  dollar  value  actions. 
Publication  of  these  pending 
noncompetitive  award  announcements 
have  not  resulted  in  their  intended 
purpose  which  was  to  make  potentially 
qualiHed  recipients  aware  of  pending 
noncompetitive  financial  assistance 
awards  so  they  might  make  their 
qualifications  known  to  the  awarding 
office,  and  possibly  compete  for  the 
award.  During  the  many  years  that  the 
Department  has  published  these 
announcements,  only  a  very  few 
responses  have  been  received,  and,  of 
those,  most  had  nothing  to  do  with  the 


noncompetitive  nature  of  the  awards. 
This  deviation  will  result  in 
streamlining  the  process  of  awarding 
noncompetitive  financial  assistance 
actions,  thereby  saving  the  Government 
resources  of  time  and  money.  It  is 
anticipated  that,  by  the  time  the 
deviation  expires,  DOE  will  have 
completed  a  rulemaking  to  remove  the 
publication  requirement  on  a  permanent 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Moumighan,  Office  of 
Management  Review  and  Analysis, 
[HR-5231,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC. 

Issued  in  Washington,  [XZ,  on  September 
30.  1994. 
Riclurd  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  March  20.  1995. 
IFR  Doc.  95-7201  Filed  3-22-95;  8:45  am) 

MLUNO  COOC  MS0-01-P 


Seattle  Regional  Support  Office 

Notice  of  Pacific  Norttiwest  and  Alaska 
Regional  Bioenergy  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Competitive  Financial 
Assistance  Applications  Number  DE- 
PS51-95R020563. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Seattle  Regional  Support 
Office  (SRSO)  announces  its  intention  to 
issue  a  competitive  solicitation  and 
make  financial  assistance  awards  for 
bioenergy-related  demonstration, 
development  and  commercialization 
projects  in  support  of  the  Pacific 
Northwest  and  Alaska  Regional 
Bioenergy  Program.  This  action  is 
subject  to  the  DOE  Financial  Assistance 
Rules  (10  CFR  Part  600). 
DATES:  The  solicitation  is  anticipated  to 
be  released  on  or  about  March  17, 1995. 
ADDRESSES:  To  obtain  a  copy  of  the 
solicitation,  forward  your  request  to  the 
U.S.  Department  of  Energy's  Seattle 
Regional  Support  Office,  800  Fifth 
Avenue,  Suite  3950,  Seattle,  WA  98104, 
Attn:  Ms.  Carol  A.  Curtis,  Grants/ 
Contracts  Specialist.  Only  written 
requests  for  this  solicitation  will  be 
honored.  For  convenience,  requests  for 
the  solicitation  may  be  faxed  to  Ms. 
Curtis  at  (206)  553-2200.  Please 
reference  solicitation  DE-PS51- 
95R020563. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Curtis,  phone  number  206-553- 
2166. 


SUPPLEMENTARY  INFORMATION: 

The  DOE  established  regional 
bioenergy  programs  to  promote  the 
development  of  effective  uses  of 
biomass  for  energy.  The  legislative 
authority  (Senate  Appropriation  Bill) 
directs  DOE  to  "carry  out  activities 
related  to  technology  transfer,  industry 
support,  resource  assessment,  and 
matching  local  resources  to  conversion 
technologies."  The  solicitation  will  be 
one  approach  used  to  carry  out  this 
directive.  The  DOE  is  seeking 
applications  for  projects  that 
demonstrate  bioenergy  technologies 
which  produce  energy  savings  through 
displacement  of  non-renewable 
resources,  or  that  produce  energy 
through  the  direct  combustion  of 
renewable  resources.  Projects  will  also 
be  evaluated  on  the  ability  of  the 
proposed  project  to  minimize 
environmental  impacts  and  improve  the 
economic  viability  of  a  specific 
bioenergy  industry  or  technology. 
Projects  shall  be  located  in  the  region 
consisting  of  the  states  of:  Washington, 
Oregon,  Idaho,  Alaska,  and  Montana. 
All  project  sponsors  will  be  required  to 
provide  a  minimum  cost  sharing  of  1:1. 
Acceptable  demonstration  technologies 
will  use  one  or  more  of  the  following 
biomass  fuels:  landfill  debris  and 
landfill  gas;  logging  residues: 
agricultural  crops  and  wastes:  biomass 
farming;  urban,  forest,  and  forest 
products  wood  wastes:  municipal  solid 
waste;  animal  wastes;  and  food 
processing  wastes.  Bioenergy  projects 
can  produce  electricity,  mechanical 
power,  space  heat,  and  industrial 
process  heat.  The  DOE  plans  to  award 
multiple  grants  valued  at  approximately 
$100,000  for  each  project.  The  DOE 
funding  for  this  program  in  FY  1995  is 
about  $500,000. 

This  solicitation  will  be  issued  on  or 
about  March  17, 1995,  and  will  contain 
detailed  information  on  funding,  cost- 
sharing  requirements,  eligibility, 
application  preparation,  and  evaluation. 
Responses  to  the  solicitation  will  be  due 
May  10, 1995.  Awards  will  be 
announced  prior  to  September  30,  1995. 

All  responsible  sources  are 
encouraged  to  submit  an  application. 
All  projects  must  comply  with  the 
requirements  of  the  National  Energy 
PoHcy  Act  (NEPA). 

Issued  in  Seattle.  Washington  on  March  2, 
1995. 

Carol  Curtis. 

Grants/Contract  Specialist. 
IFR  Doc.  95-7202  Filed  3-22-95;  8:45  ami 

MLUNO  COOC  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-72-000) 

Northern  Natural  Gas  Company;  Notice 
of  Cancellation  of  Technical 
Conference 

March  17,  1995. 

Take  notice  that  the  technical 
conference  originally  scheduled  to  be 
held  on  Friday.  March  24, 1995,  at  10 
a.m.,  has  been  canceled  until  further 
notice. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  95-7094  Filed  3-22-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP95-25»-«00] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

March  17,  1995. 

Take  notice  that  on  March  13, 1995, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  a  request 
with  the  Commission  in  Docket  No. 
CP95-259-O00  pursuant  to  §§  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  operate  a 
delivery  tap,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

National  Fuel  proposes  to  operate  an 
existing  delivery  tap,  which  would  be 
available  as  a  delivery  point  for  any 
shipper  receiving  transportation  service 
from  National  Fuel.  The  delivery  tap  is 
located  between  National  Fuel's  Line  N 
and  the  Three  River  Pipeline,  in 
Independence  Township,  Beaver 
County,  Pennsylvania.  National  Fuel 
states  that  the  proposed  quantities  of 
natural  gas  to  be  delivered  to  each  of  the 
affected  delivery  points  and  end-use  of 
the  gas  would  be  up  to  60,000  Dth  per 
day.  National  Fuel  also  states  that  the 
gas  would  serve  various  commercial, 
industrial  and  residential  end-users 
downstream  of  the  Three  Rivers 
Pip)eline. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 


allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 
[FR  Doc.  95-7095  Filed  3-22-95;  8:45  am) 

HLUNG  CODE  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-5178-1J 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.],  this  notice  announces  that 

the  Information  Collection  Request  (ICR) 

abstracted  below  has  been  forwarded  to 

the  Office  of  Management  and  Budget 

(OMB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 

or  before  April  24,  1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 

THIS  ICR  CONTACT:  Sandy  Farmer  at  EPA, 

(202)  260-2740,  please  refer  to  EPA  ICR 

#1189.05. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Identification,  Listing,  and 
Rulemaking  Petitions  (ICR  No.  1189.05). 
This  is  a  renewal  and  amendment  of  an 
approved  collection  (OMB  No.  2050- 
0053).  This  renewal  includes  Part  260 
and  261  requirements  pertaining  to 
wood-preserving  waste  (ICR  No.  1579) 
previously  approved  under  OMB  No. 
2050-0115. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
requirements  to  apply  for  petitions, 
variances,  exclusions,  and  exemptions 
from  various  RCRA  requirements,  as 
provided  in  Subpart  C  of  40  CFR  Part 
260  and  261. 

For  rulemaking  petitions,  all 
petitioners  must  submit  certain  basic 
information,  including  name  and 
address,  and  interest  in,  description  of, 
and  need  and  justification  for  the 
proposed  action.  In  addition,  petitioners 


for  equivalent  testing  or  analytical 
methods  must  also  demonstrate  that  the 
proposed  method  is  equal  to  or  superior 
to  the  specified  method  and  provide 
additional  information  such  as  a 
description  of  proposed  method  and 
comparative  results  of  proposed  and 
specified  methods.  Petitioners  seeking 
to  delist  a  waste  produced  at  a 
particular  facility  must  demonstrate  that 
the  waste  does  not  exhibit  the 
characteristics  for  which  it  was  listed  or 
any  additional  factors  which  may  cause 
the  waste  to  be  hazardous.  Facilities 
requesting  variances  from  classification 
as  a  solid  waste  for  specified  recycled 
materials  must  address  the  relevant 
criteria  contained  in  §260.31.  EPA  uses 
this  information  to  substantiate  that 
these  materials  actually  are  being 
recycled  and  are  not  being  accumulated 
to  evade  hazardous  waste  regulation. 
Owners/operators  of  enclosed  flame 
combustion  devices  requesting 
variances  for  classification  as  a  boiler 
must  demonstrate  the  compatibility  of 
the  proposed  device  with  classification 
as  a  boiler  and  address  the  relevant 
criteria  detailed  in  §§260.32  and  260.33 
in  their  demonstrations. 

For  hazardous  waste  exclusions, 
§§  261.3  and  261.4  contain  provisions 
that  allow  generators  to  obtain  a 
hazardous  waste  exclusion  for  certain 
types  of  wastes.  FaciUties  applying  for 
these  exclusions  must  either  submit 
supporting  information  or  keep  detailed 
records.  Facility  requirements  for 
treatability  study  exemptions  for 
samples  of  hazardous  waste  not  subject 
to  DOT  or  USPS  shipping  requirements 
must  comply  with  the  information 
requirements  of  §  261.4(d)(2). 
Information  requests  include  initial 
notification,  recordkeeping,  reporting, 
and  final  disposition  notification. 
Facilities  generating  and  collecting 
treatability  study  samples  may  also 
petition  to  increase  sample  quantity 
limits  in  excess  of  the  specified  limits. 
EPA  uses  this  information  to  track  the 
treatability  study  sample  wastes,  to 
confirm  the  proper  management  of  these 
wastes,  and  to  ensure  that  only 
legitimate  treatability  study  activities 
are  conducted. 

For  hazardous  waste  listing 
exemptions,  40  CFR  261.31(b)(2)(ii) 
details  informational  requirements  for 
generators  and  treatment,  storage  and 
disposal  facilities  proving  their  sludges 
are  exempt  from  listing  as  F037  and 
F038  wastes.  Section  261.35(b)  and  (c) 
sets  out  the  requirements  for  the 
cleaning  or  replacement  of  all  process 
equipment  that  may  have  come  into 
contact  with  chlorophenolic 
formulations  or  constituents. 


UMI 


15290 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday,  March  23,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday,  March  23,  1995  /  Notices  15291 


Burden  Statement:  The  estimated 
average  public  reporting  burden  for  this 
collection  varies  from  4  hours  per 
response  (e.g..  non wastewater 
exemption)  to  1,618  hours  per  response 
(e.g.,  delisting  petition)  depending  on 
the  type  of  petition  or  demonstration. 
This  estimate  includes  all  aspects  of  the 
information  collection  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  annual  recordkeeping  burden 
varies  from  11  to  73  hours  per 
recordkeeper,  depending  on  the  type  of 
petition  or  demonstration. 

Respondents:  Facilities  generating 
hazardous  and  solid  waste,  generators 
and  collectors  of  treatability  study 
samples,  and  laboratories  and  other 
facilities  conducting  treatability  studies. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  39.937  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #  1189.05  and 
OMB  #  2050-0053)  to: 
Sandy  Farmer,  EPA  ICR  #  1189.05,  U.S. 

Environmental  Protection  Agency, 

Information  Policy  Branch  (2136),  401 

M  Street.  S.W.,  Washington.  D.C. 

20460 
and 
Jonathan  Gledhill.  OMB  #  2050-0053, 

Office  of  Management  and  Budget, 

Office  of  Information  fmd  Regulatory 

Affairs,  725  17th  St.,  N.W., 

Washington,  D.C.  20503 

Dated:  March  16,  1995. 
David  Schwarz, 

Acting  Director.  Regulatory  Slanagement 

Division. 

[FR  Doc.  95-7194  Filed  3-22-95:  8:45  ami 
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IFRL-6178-1) 

Public  Water  System  Supervision 
Program  Revision  for  the  Government 
of  the  Virgin  Islands 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Government  of  the  Virgin  Islands  is 
revising  its  approved  Public  Water 
System  Supervision  Primacy  Program. 


The  Government  of  the  Virgin  Islands 
has  adopted  drinking  water  regulations 
that  satisfy  the  National  Primary 
Drinking  Water  Regulations  for  the 
Synthetic  Organic  Chemirjils  and 
Inorganic  Chemicals;  Monitoring  for 
Unregulated  Contaminants  rule  (Phase 
2)  Monitoring  for  Volatile  Organic 
Chemicals  rule  (Phase  2B),  and  the 
Synthetic  Organic  Chemicals  and 
Inorganic  Chemicals  rule  (Phase  5). 
These  regulations  were  promulgated  by 
EPA  on  January  30.  1991  (56  FR  3526). 
July  1.  1991  (56  FR  30266)  with  May  27. 
1992  correction  (57  FR  22178);  and  July 
17.  1992  (57  FR  31776).  respectively. 

The  USEPA  has  determined  that  the 
Virgin  Islands'  Phase  2.  2B  and  5 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
that  the  Virgin  Islands  continues  to  meet 
all  requirements  for  primary 
enforcement  responsibility  as  sisecified 
in  40  CFR  142.10.  All  interested  parties, 
other  than  Federal  Agencies,  may 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  to 
the  USEPA  Regional  Administrator  at 
the  address  shown  below  within  thirty 
(30)  days  after  the  date  of  this  Federal 
Register  notice.  If  a  substantial  request 
for  a  public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  be  held  and  a  notice  will 
be  given  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator. 

If  no  timely  and  appropriate  request 
for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  choose 
to  hold  a  hearing  on  his/her  motion. this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  of  this  Federal  Register 
notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing: 

(3)  The  signature  of  the  individual 
making  the  requests  or.  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Carl-Axel  P. 
Soderberg — Director.  U.S. 
Environmental  Protection  Agency, 


Caribbean  Field  Office,  Centrol  Europe 
Building,  1492  Ponce  De  Leon  Avenue, 
Suite — 417,  Santurce,  Puerto  Rico 
00907. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  am 
and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices: 
Department  of  Planning  and  Natural 
Resources,  Public  Water  Supply 
Supervision  Program.  Government  of 
the  Virgin  Islands.  Nisky  Center.  Suite 
231.  Nisky  45A,  St.  Thomas.  Virgin 
Islands  00802 
U.S.  Environmental  Protection  Agency, 
Caribbean  Field  Office,  Centro  Europe 
Building,  1492  Ponce  De  Leon 
Avenue,  Suite — 417.  Santurce,  Puerto 
Rico  00907 
U.S.  Environmental  Protection 
Agency — Region  II,  Public  Water 
System  Supervision  Section  Room 
853.  Jacob  K.  Javils  Federal  Building, 
26  Federal  Plaza,  New  York,  New 
York  10278 

For  further  information,  you  may 
contact:  Victor  Trinidad.  Chief.  Water 
Management  Staff,  U.S.  Environmental 
Protection  Agency,  Caribbean  Field 
Office,  Centro  Europe  Building,  1492 
Ponce  De  Leon  Avenue.  Suite-417. 
Santurce.  Puerto  Rico  00907.  (809)  729- 
6951. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

Dated:  February  28.  1995. 
William  J.  Muszynski, 
Acting  Begional  Administrator.  EPA,  Region 

II 

IFR  Doc.  95-7193  Filed  3-22-95;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEIMENT  AGENCY 

Availability  of  Documents  for 
"Contamination  Monitoring  Standard 
for  a  Portal  Monitor  Used  for 
Radiological  Emergency  Response" 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  FEMA  announces  the 
availability  of  three  documents: 
"Contamination  Monitoring  Standard 
for  a  Portal  Monitor  Used  for  Emergency 
Response"  (the  Standard);  "Background 
Information  for  the  Contamination 
Monitoring  Standard  for  a  Portal 
Monitor  Used  for  Emergency  Response" 
(background  information),  and 
"Statements  of  Consideration  for  the 
Contamination  Monitoring  Standard  for 


a  Portal  Monitor  Used  for  Emergency 
Response"  (resolution  of  comments). 

ADDRESSES:  Copies  of  the  documents 
may  be  obtained  by  contacting  Ralph  A. 
Myers,  Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)646-3084,  (facsimile) 
(202)646-3486. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  A.  Myers,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)646-3084. 
(facsimile)  (202)646-3486. 

SUPPLEMENTARY  INFORMATION:  In  the 
event  of  an  accident  at  a  commercial 
nuclear  power  plant,  the  public  may  be 
exposed  to  airborne  or  deposited 
radioactive  material  if  significant 
amounts  of  radioactive  particulate 
materials  are  released  to  the 
atmosphere.  The  Standard  sets  the  level 
for  detection  by  a  portal  monitor  of 
radioactive  contamination  that,  if 
detected,  would  warrant 
decontamination  measures.  The 
objective  is  to  minimize  the  risk  of 
health  effects  to  an  individual  from 
external  radioactive  contamination  on 
the  skin  and  clothing.  The  background 
document  provides  a  detailed 
discussion  of  the  scientific  basis  and 
rationale  supporting  selection  of  the 
numerical  value  of  this  Standard. 

The  portal  monitor  must  have  the 
capability  to  detect  at  least  one 
microcurie  (jiCi)  of  radionuclides  that 
emit  beta  and  gamma  radiation,  in  the 
form  of  surface  contamination  with  a 
widespread  nonuniform  distribution 
over  an  individual.  One  or  more 
cesium-137  (Cs-137)  sealed  source(s) 
with  a  total  activity  not  exceeding  one 
microcurie  (^Ci)  shall  be  used  for 
determining  compliance  with  the 
Standard.  Detectability  of  this  amount  of 
radioactivity  shall  be  demonstrated  by 
the  manufacturer  to  cognizant  State  or 
local  government  officials  with  the  Cs- 
137  source(s)  located  at  several  points 
along  a  vertical  line  centered  between 
the  two  side  columns  of  the  unit 
between  0.5  feet  and  5.5  feet  above  the 
base  upon  which  the  individual  stands 
when  being  monitored.  It  is  the 
responsibility  of  cognizant  State  or  local 
government  officials  (not  FEMA  or  other 
Federal  agencies)  to  determine  and 
assure  that  portal  monitors  intended  for 
use  for  commercial  nuclear  power  plant 
accidents  meet  this  Standard.  Such 
officials  should  document  the  intended 
use  of  portal  monitors  in  their 
emergency  plans.  State  and  local 
governments  that  use  or  intend  to  use 
portal  monitors  should  assure 
compliance  with  this  Standard  by  April 
30,  1996. 


Since  the  issuance  of  this  Standard 
constitutes  guidance  for  State  and  local 
governments,  alternative  approaches  for 
meeting  the  intent  of  this  Standard  may 
be  proposed  by  State  and  local 
governments  for  review,  evaluation,  and 
approval  by  FEMA.  Such  alternative 
approaches  should  be  submitted  to  the 
applicable  FEMA  Regional  Director  for 
review,  recommendation,  and 
forwarding  to  FEMA  Headquarters  for 
disposition. 

This  Standard  will  be  incorporated  in 
the  "Radiological  Emergency 
Preparedness  (REP)  Exercise  Manual" 
(FEMA-REP-14). 
Kay  C.  Goss, 

Associate  Director.  Preparedness,  Training, 
and  Exercises  Directorate. 
IFR  Doc.  95-7187  Filed  3-22-95;  8:45  am) 
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FEDERAL  LABOR  RELATIONS 

AUTHORITY 

Federal  Service  Latx)r-Management 
Relations  Statute;  Collective 
Bargaining;  Comment  Solicitation  for 
Policy  Statement 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Clarification  of  response 

deadline. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  (Authority)  published  a 
Notice  on  March  16, 1995,  60  FR  14285, 
soliciting  comments  concerning  the 
issuance  of  a  policy  statement.  The 
Authority  indicated  in  the  section 
entitled  "DATES"  that  comments  must 
be  received  by  the  Authority  by  close  of 
business  on  April  17, 1995,  to  be 
considered.  However,  the  body  of  the 
Notice  indicated  that  comments  must  be 
received  by  close  of  business  on  April 
14, 1995,  to  be  considered.  This  Notice 
clarifies  that  the  deadline  for  submitting 
comments  is  April  17,  1995. 

Dated:  March  20. 1995. 
Federal  Labor  Relations  Authority. 
SoUy  Thomas, 
Executive  Director. 
IFR  Doc.  95-7207  Filed  3-22-95;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 


forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

Superior  Shipping.  Inc..  13910  SW.  28th 
Street,  North  Miami,  FL  33175.  Officers: 
Elena  Dieppa,  President/Sole  Officer 

Blue  Pacific  Services,  100  Oceangate,  Suite 
788,  Long  Beach.  CA  90802,  Officers:  Alex 
Yang,  President.  Chuck  Yang,  Secretary/ 
Vice  President 

World  Cargo  Corporation,  4408  N.W.  74th 
Avenue,  Miami,  FL  33166,  Officers:  Diana 
Obregon-Bader,  President.  Lilians  Haynes. 
Vice  President 

All  Points  Export  Incorporated  d/b/a  Appex, 
Inc..  3512  N.E.  140th  Street,  Seattle,  WA 
98125.  Officers:  Eliza  Y.  Chan,  President. 
Solomon  M.  Chan,  Vice  President 

Worldwide  Cai^o  Express,  Inc.  d/b/a  Wessco 
International.  1551  NW  93rd  Avenue, 
Miami.  FL  33172,  Officers:  Carlos  A. 
Henao.  President,  Astrid  Henao.  Vice 
President,  Betty  Hernandez,  Vice  President 
Marketing,  Astrid  Escalona,  Treasurer, 
Carlos  F.  Henao,  Operation's  Director 

LR  International,  Inc.,  801-H  Chase  Avenue. 
Elk  Grove  Village.  IL  60007.  Officers:  Linda 
L  Frantz.  Frederick  G.  Frantz.  Jr. 
Dated:  March  20.  1995. 
By  the  Federal  Maritime  Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  95-7126  Filed  3-22-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

BACKGROUND:  On  June  15,  1984,  the 
Office  of  Management  and  Budget 
(OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act  of 
1980,  as  per  5  CFR  1320.9,  to  approve 
of  and  assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320.9.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
OMB  831  and  supporting  statement  and 
the  approved  collection  of  information 
instrument  will  be  placed  into  OMB's 
public  docket  files.  The  following  form, 
which  is  being  handled  under  this 
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delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  Hnal  approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  April  24.  1995. 
AOORESSCS:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  i|f.signed  an  OMB  number), 
should  bfi  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551, 
or  delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
firom  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washinj^ton,  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  831),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD)  Dorothea  Thompson  (202-452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  D.C. 
20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  report: 

1.  Report  title:  Finance  Company 
Questionnaire 

Agency  form  number:  FR  3033p 
OMB  Docket  number:  7100-0277 
Frequency:  One-time 
Reporters:  Domestic  finance  companies 


Annual  reporting  hours:  775 

Estimated  average  hours  per  response: 

0.25 

Number  of  respondents:  3.100 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  1 12 
U.S.C.  §§225(a).  263.  and  353-359)  and 
is  given  Confidential  treatment  |5  U.S.C. 
Y552(b)(4)|. 

Abstract:  Since  1995  the  Federal 
Reserve  has  conducted  surveys  of 
domestic  finance  companies  every  five 
years  on  consumer  and  business  credit 
and  on  major  assets  and  liabilities  of 
finance  companies.  The  FR  3033p  is  a 
one-page  questionnaire  that  determines 
which  finance  companies  are  in 
existence  and  for  those  that  are, 
information  is  requested  about  the 
company's  total  receivables,  areas  of 
specialization,  and  other  characteristics. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  17,  1995 
(•fuiifar ).  lohnaon. 
Deputy  Secretary  of  the  Board 
|FR  Doc.  95-7119  Filed  3-22-95;  8:45  am) 
UHng  Cod*  UlO-OI-r 


Community  BsRCShares,  Inc. 
Employe*  StocV  Ownership  Plan; 
Notice  of  Application  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  pres^ted  at  a 
hearing,  and  indicating  how  tne  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  6,  1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Community  Bancshares.  Inc. 
Employee  Stock  Ownership  Plan, 
Neosho,  Missouri;  to  engage  de  novo 
through  Community  Bancshares,  Inc., 
Neosho,  Missouri,  in  operating 
Community  Bank.  Fayetteville. 
Arkansas,  a  de  novo  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  17,  1995. 

Jeanifer ).  lohnaon. 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  95-71 16  Filed  3-22-95;  8:45  am] 

M.UNO  COOC  ttlO-OI-F 


First  Southern  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  17, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Southern  Bancshares,  Inc., 
Lithonia,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Southern  Bank,  Lithonia,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Union  Illinois  Company  Employee 
Stock  Ownership  Trust,  Swansea, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  28.21  percent  of 
the  voting  shares  of  Union  Illinois 
Company,  Swansea,  Illinois,  and 
thereby  indirectly  acquire  Union  Bank 
of  Illinois,  Swansea,  Illinois,  and  The 
State  Bank  of  Jerseyville,  Jerseyville, 
Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with 
Snow  Bankcorp,  Inc.,  Dillion,  Colorado, 
and  thereby  indirectly  acquire  Snow 
Bank,  N.A.,  Dillon,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  17.  1995. 
Jennifier  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  95-7117  Filed  3-22-95;  8:45  am) 

BILUMO  COOe  tTIO-OI-F 


Kari  Torgerhagen,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  6,  1995. 


A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kari  Torgerhagen,  Milan, 
Minnesota;  to  retain  an  additional  8.96 
percent,  for  a  total  of  29.04  percent,  of 
the  voting  shares  of  Milan  Agency,  Inc., 
Milan,  Minnesota,  and  thereby 
indirectly  acquire  Prairie  State  Bank, 
Milan,  Minnesota. 

2.  Erik  Thompson,  Milan,  Minnesota; 
to  retain  an  additional  8.22  percent,  for 
a  total  of  26.66  percent,  of  the  voting 
shares  of  Milan  Agency,  Inc.,  Milan, 
Minnesota,  and  thereby  indirectly 
acquire  Prairie  State  Bank,  Milan, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  17, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-7118  Filed  8-22-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Organ  Transplant  Act;  Grants 
to  Increase  Organ  Donation 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  of  the  availability  of 
grant  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  (FY)  1995 
funds  are  available  for  grants  for     , 
assistance  to  organ  procurement 
organizations  and  other  private 
nonprofit  entities  to  develop  and 
implement  a  plan  to  increase  the 
number  of  organ  donors  from  non-donor 
hospitals  that  have  characteristics 
similar  to  donor  hospitals.  The  grants 
are  authorized  by  Sections  371  and  374 
of  the  Public  Health  Service  (PHS)  Act, 
as  amended.  Funds  are  appropriated 
under  Pub.  L.  103-333. 
DATES:  To  receive  consideration,  grant 
applications  must  be  received  by  the 
close  of  business  May  22, 1995. 

Applications  will  he  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 


Hand  delivered  applications  must  be 
received  by  5:00  p.m.  May  22,  1995. 
Applications  received  after  the  deadline 
will  be  returned  to  the  applicant. 
ADDRESSES:  Grant  applications  and 
additional  information  regarding 
business,  administrative  or  fiscal  issues 
related  to  the  awarding  of  grants  under 
this  Notice  may  be  requested  from  Ms. 
Glenna  Wilcom,  Grants  Management 
Officer  (BHRD),  Parklawn  Building, 
Room  7-15,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-2280.  Applicants  for  grants 
will  use  Form  PHS  5161-1  (revised 
7/92),  approved  under  OMB  Control 
Number  0937-0189.  Completed 
applications  must  be  mailed  to  the 
office  of  the  Grants  Management  Officer 
(BHRD). 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  relating  to 
technical  or  program  issues  may  be 
obtained  from  Mr.  Remy  Aronoff,  Chief, 
Operations  and  Analysis  Branch, 
Division  of  Organ  Transplantation, 
Parklawn  Building,  Room  7-18,  5600 
Fishers  Lane  Rockville,  Maryland 
20857,  (301)  443-7577. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Objective 

Section  371  of  the  Public  Health 
Service  (PHS)  Act  authorizes  a  program 
of  grants  and  special  projects  for  the 
purpose  of  increasing  the  number  of 
organ  donors. 

The  principal  purpose  of  this  grant 
program  is  to  increase  the  availability  of 
donor  organs  in  this  country.  In  past 
years,  the  program  has  attempted  to 
further  this  objective  primarily  through 
support  of  public  and  professional 
education  projects.  This  year,  the  grant 
program  will  focus  on  increasing  the 
number  of  organ  donors  from  non-donor 
hospitals  that  have  characteristics 
similar  to  donor  hospitals.  Research 
conducted  by  Johns  Hopkins  School  of 
Hygiene  and  Public  Health,  under 
contract  to  HRSA's  Division  of  Organ 
Transplantation,  indicates  that 
approximately  850  hospitals  with  organ 
donor  capability  did  not  have  a  solid 
organ  donor  from  their  hospital  in  any 
of  the  years  1991 ,  1992,  or  1993.  A 
hospital  was  considered  to  have  donor 
capability  if  it  had  a  staff  neurologist,  an 
anesthesiologist,  an  operating  room,  and 
an  intensive  care  unit.  These  services 
were  considered  essential  for  the 
identification  and  determination  of 
brain  death,  and  the  maintenance  and 
procurement  of  organs.  An  additional 
criterion  was  bed  capacity  of  50  beds  or 
more. 

In  1992,  29,499  patients  were  on  the 
transplant  waiting  list.  That  same  yean 
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a  total  of  14,068  organs  were  recovered 
for  transplant  from  4.277  cadaveric 
donors.  Also  during  that  year  2.564 
patients  died  while  waiting  for  an  organ. 
In  the  last  2  years  the  cadaveric  donor 
rate  has  increased  slightly  from 
approximately  4,500  to  4,800  donors  per 
year.  Currently  there  are  over  37,000 
people  registered  on  the  Organ 
Procurement  and  Transplantation 
Network's  transplant  waiting  list. 

In  an  effort  to  improve  the 
procurement  process  and  the  organ 
donor  rate  at  the  850  hospitals 
mentioned  above,  two  (2)  grants  will  be 
awarded  for  projects  which  focus  on 
increasing  donation  at  these  hospitals; 
in  particular,  hospitals  with  150  beds  or 
more.  The  grantee  will  be  required  to 
develop  and  implement  a  methodology 
with  the  objective  of  producing  at  least 
one  solid  organ  donor  at  no  fewer  than 
50  percent  of  the  identified  hospitals 
located  in  the  designated  organ 
procurement  organization  (OPO)  service 


area. 


Availability  of  Funds 

Pending  the  availability  of  funds,  up 
to  $100,000  is  available  for  the  grant 
program  in  fiscal  year  (FY)  1995.  Two 
(2)  grants  for  $50,000  each  will  be 
awarded.  Applicants  are  requested  to 
propose  a  two-year  plan  specifying  the 
work  to  be  done  each  year.  Funding  for 
the  second  year  (an  additional  $50,000) 
will  be  contingent  on  the  availability  of 
funds  and  progress  toward  objectives. 
Based  on  the  applications  ret:eived,  the 
program  may  decide  to  award  just  one 
grant  in  this  fiscal  year  for  an  amount 
not  to  exceed  $100,000.  See  the 
Application  Evaluation  Criteria  section 
for  additional  information  on  funding. 

Eligible  Applicants 

The  grant  program  is  open  to  organ 
procurement  organizations  (OPOs)  and 
other  private  nonprofit  entities  involved 
with  organ  donation  and 
transplantation. 

Joint  applications  of  two  or  more 
eligible  entities  may  be  submitted,  e.g., 
an  OPO  and  a  non-OPO,  or  two  OPOs. 
In  such  instances,  one  entity  must  be 
designated  as  the  grantee  institution  on 
the  application.  If  a  non-OPO  wishes  to 
apply  for  a  grant  under  this  grant 
program,  it  must  have  a  written 
cooperative  agreement  with  the 
designated  OPO  for  the  non-donor 
hospitals  identified  in  the  project. 
Preference  will  be  given  to  those 
proposals  involving  a  large  number  of 
hospitals  that  have  the  greatest  potential 
of  generating  at  least  one  solid  organ 
donor. 


Additional  InforTnation 

A  listing  of  non-donor  hospitals 
having  characteristics  similar  to  donor 
hospitals  within  individual  OPO  service 
areas  is  available  upon  request.  Copies 
of  the  study  by  Anne  Klassen  of  the 
Johns  Hopkins  School  of  Hygiene  and 
Public  Health  are  also  available. 
Requests  should  be  directed  to  Mr. 
Remy  Aronoff  or  Ms.  Philomena  Green 
at  (301) 443-7577. 

Application  Evaluation  Criteria 

Grant  applications  will  be  evaluated 
by  a  review  committee  according  to  the 
following  criteria: 

•  Consistency  with  the  program 
objective  and  the  extent  to  which  the 
program  objective  will  be  met  through 
the  proposed  project: 

•  Appropriateness  and  adequacy  of 
the  proposed  method(s): 

•  Appropriateness  of  the  work  plan 
and  schedule  for  organizing  and 
completing  the  project: 

•  Capability  of  the  organization  to 
complete  the  project  as  proposed; 

•  Adequacy  of  supporting 
documentation  justifying  the  proposal; 

•  Reasonableness  of  the  budget;  and 

•  Qualifications  of  the  project 
director  and  staff. 

Final  funding  decisions  for  these 
grants  are  the  responsibility  of  the 
Director.  BHRD.  Preference  will  be 
given  to  those  proposals  involving  a 
large  number  of  non-donor  hospitals 
that  have  the  greatest  potential  of 
generating  at  least  one  solid  organ 
donor.  This  means  approved 
applications  involving  a  large  number  or 
percentage  of  the  non-donor  hospitals  in 
an  individual  OPO  service  area  may  be 
considered  for  funding  ahead  of 
approved  applications  involving  a 
smaller  number  or  percentage  of  non- 
donor  hospitals  in  an  individual  OPO 
service  area. 

Allowable  Costs 

The  basis  for  determining  the 
allowability  and  allocability  of  costs 
charged  to  PHS  grants  is  set  forth  in  45 
CFR  part  74.  subpart  Q.  The  three 
separate  sets  of  cost  principles 
prescribed  for  recipients  of  grants  for 
OPOs  and  other  private  nonprofit 
entities  are:  OMB  Circular  A-21  for 
institutions  of  higher  education;  45  CFR 
part  74.  Appendix  E  for  hospitals;  and 
OMB  Circular  A-122  for  nonprofit 
organizations. 

Other  Award  Information 

Grants  awarded  under  this  Notice  are 
subject  to  the  provisions  of  Executive 
Order  12372.  as  implemented  by  45  CFR 
part  100.  which  allows  States  the  option 
of  setting  up  a  system  for  reviewing 


applications  within  their  State  for 
assistance  under  certain  Federal 
programs.  The  application  packages 
made  available  by  HRSA  will  contain  a 
listing  of  States  that  have  chosen  to  set 
up  such  a  review  system  and  will 
provide  a  point  of  contact  in  the  State 
for  the  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  State  Single  Point 
of  Contact  (SPOC)  and  follow  the 
SPOC's  instructions  prior  to  the 
submission  of  an  application.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
SPOC  has  60  days  after  the  application 
deadline  date  to  submit  its  review 
comments.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date. 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.134. 

Dated:  March  20.  1995. 
Giro  V.  Sumaya, 
Administrator. 
(FR  Doc.  95-7210  Filed  3-22-95;  8:45  am) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  1995  Funding 
Opportunities  for  Grants  and 
Cooperative  Agreements  From  the 
Center  for  Substance  Abuse 
Prevention;  Correction 

AGENCY:  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Correction  notice. 


SUMMARY:  Public  notice  was  given  in  the 
Federal  Register  on  February  10,  1995. 
Volume  60.  No.  28.  pages  7980-7984.  of 
the  funding  opportunities  for  grants  and 
cooperative  agreements  from  the  Center 
for  Substance  Abuse  Prevention  (CSAP) 
during  FY  1995.  On  page  7980  under 
Summary  and  on  page  7983  under  4.1.4 
Faculty  Development  Grants  for 
Preventing  Alcohol.  Tobacco,  and  Other 
Drug  Abuse,  the  receipt  date  for 
applications  for  Faculty  Development 
Grants  for  Preventing  Alcohol.  Tobacco, 
and  Other  Drug  Abuse  was  listed  as  May 

10.  1995.  The  receipt  date  for  Faculty 
Development  Grants  for  Preventing 
Alcohol.  Tobacco,  and  Other  Drug 
Abuse  has  subsequently  been  changed 
to  May  24.  1995.  The  receipt  dates  for 
the  other  FY  1995  grant  and  cooperative 
agreement  programs  referenced  in  this 
notice  are  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lucille  Perez.  Associate  Director  for 
Medical  and  Clinical  Affairs.  Center  for 
Substance  Abuse  Prevention.  Rockwall 

11.  Suite  9D10.  5600  Fishers  Lane. 
Rockville.  MD  20857;  telephone  (301) 
443-9351. 

Dated:  March  19,  1995. 
Richard  Kopanda, 

Acting  Executive  Officer.  SAMHSA. 

IFR  Doc.  95-7209  Filed  3-22-95:  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  N-95-3885;  FR-3884-N-02] 

Assistant  Secretary  for  Public  and 
Indian  Housing;  Submission  of 
Proposed  Information  Collection  OMB 
for  Public  Housing  Apprenticeship 
Demonstration  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  reaiirements  described  below 
have  been  submitted  to  the  Office  of 
Management  aryd  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  tW  Department  is 
soliciting  public  coqiment  on  the 
subject  proposal. 


DATES: 

Comments  due  date:  April  7, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  D.C.  20503;  or  Joan 
Campion.  Rules  Docket  Clerk, 
Department  of  Housing  and  Urban 
Development  (HUD).  451  7th  Street. 
S.W..  Room  10276.  Washington.  D.C. 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  (HUD).  451  7th 
Street.  S.W.,  Room  4178.  Washington, 
D.C.  20410.  (202)  708-0050.  This  is  not 
a  toll-free  number.  Copies  of  the 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements  for 
this  notice  are  published  elsewhere  in 
today's  Federal  Register. 

This  Notice  informs  the  public  that 
the  Department  of  HUD  has  submitted 
to  OMB.  for  expedited  processing,  an 
information  collection  package  with 
respect  to  information  required  for  the 
Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades.  It  also  is  requested 
that  OMB  complete  its  review  within  15 
days. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

(1)  Title  of  the  information  collection 
proposal:  Public  Housing 
Apprenticeship  Demonstration  Program 
in  the  Construction  Trades:  Proposal 
and  Reporting. 

(2)  Office  of  the  agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

(3)  Description  of  the  need  for  the 
infot. nation  and  its  proposed  use:  The 
data  that  will  be  collected  in  the 
proposal  are  necessary  for  HUD  to 
approve  eligible  applicants  grant 
funding  under  this  Program.  Grantees 
will  report  information  to  HUD  annually 
regarding  the  implementation  of  this 


Program  and  the  effectiveness  of  the 
Program  in  meeting  its  purpose. 

(4)  Agency  form  numbers:  None. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  Public  housing 
agencies. 

(6)  How  frequently  information 
submissions  will  be  required:  One-time 
proposal;  reporting  annually. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response  and 
hours  of  response:  See  attached  chart 
with  a  total  of  2,520  burden  hours. 

(8)  Type  of  request:  New. 

(9)  The  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal:  Pat  Lehrer,  Office  of 
Public  and  Indian  Housing,  (202)  619- 
8201. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C;  Section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  14,  1995. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Public  Housing 
Apprenticeship  Demonstration  Program 
in  the  Construction  Trades:  Proposal 
and  Reporting. 

Office:  Office  of  Consumer  Relations 
and  Involvement. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  required  in 
connection  with  Public  Housing 
Apprenticeship  Demonstration  Program 
in  the  Construction  Trades.  The 
information  will  allow  HUD  to  approve 
proposals  for  eligible  applicants  for 
funding  under  this  Program.  Grantees 
will  report  annually  on  the 
implementation  of  this  Program  and  the 
effectiveness  of  the  Construction  Trades 
and  Public  Housing  Operations 
Demonstration  Program  in  meeting  its 
purpose. 

Form  Number:  None. 

Respondents:  Public  Housing 
Agencies. 

Reporting  Burden: 


Numtjer  of  re- 
spondents 


Frequency  of 
responses 


Hours  per 
response 


Burden 
tx)urs 


Total  Annual  Burden 


63 


Varies 


5,54»» 
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Status:  New  Collection. 

Contact:  Pat  Lehrer.  (202)  619-8201. 

Supporting  Statement  For  Construction 
Trades  Apprenticeship  Grant  Program 

A.  Justirication. 

1.  This  Grant  Program  is  authorized 
under  subtitle  D  of  Title  IV  of  the 
Cranston-Gonzales  National  Affordable 
Housing  Act  (P.L.  101-625.  approved 
11/28/90).  The  $8.5  million  for  the 
Grant  Program  is  funded  from  the  $10 
million  appropriated  under  the  heading 
"Severely  Distressed  Public  Housing 
Projects."  as  contained  in  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  for  1994  (P.L.  103-124.  approved 
10/28/93).  The  Demonstration  Program 
will  provide  job  training  and  ensure 
bonafide  apprenticeship  employment 
opportunities  in  the  construction  trades 
that  will  lead  to  self-sufficiency  for 
public  housing  residents. 


2.  Eligible  applicants  (Public  Housing 
Agencies)  will  submit  to  HUD  a 
proposal  in  response  to  an 
announcement  in  the  Federal  Register 
which  requests  a  one-time  submission 
of  information  describing  its  program. 
HUD  needs  this  information  to  rate  and 
rank  eligible  applicants  against  specific 
requirements  to  approve/disapprove 
them  for  funding  under  this  Program. 

3.  Information  technology  was  not 
considered  for  collection  of  this 
information  because  eligible  applicants 
are  the  only  means  for  obtaining  the 
information. 

4.  This  information  cannot  be 
duplicated  and  is  not  available  in  the 
Department. 

5.  The  collection  of  this  information 
does  not  impact  on  a  substantial  number 
of  small  businesses  or  small  entities. 

6.  The  information  is  collected  one- 
time as  funding  availability  is 
announced  in  the  Federal  Register. 

7.  There  are  no  special  circumstances 
that  require  the  collection  to  be 


conducted  in  a  manner  inconsistent 
with  the  general  information  collection 
guidelines  in  5  CFR  1320.6. 

8.  There  was  no  consultation  with 
persons  outside  the  agency.  The  Notice 
will  allow  for  interested  persons  to 
submit  comments. 

9.  There  are  no  assurances  of 
confidentiality  provided  to  applicants. 

10.  There  are  not  questions  of  a 
sensitive  nature. 

11.  There  will  be  no  additional  costs 
to  the  Federal  Government  or  the 
applicants.  Applicants  (PHAs)  prepare 
proposals/applications  frequently  to 
compete  for  grant  funds  and  preparation 
of  this  proposal  would  not  create  any 
additional  burden  which  would  result 
in  added  costs.  HUD  Field  staff  will 
review  the  proposals  as  part  of  their 
normal  workload  at  no  additional  costs. 

12.  The  reporting  burden  associated 
with  this  information  collection  is  as 
follows: 


Requtrement 


ThreshoW  Criteria 

Proposal  

Reporting 

Total  Reporting  Burden 


No.  of  re- 
spond- 
ents 


63 
63 
63 


Freq.  of 

re- 
sponses 


Est.  avg. 

response 

time 

(txxjrs) 


36 
48 

4 


Estimated 
annual  txir- 
den  (txxjrs) 


2.268 

3.024 

262 


5.544 


13.  This  is  a  new  collection  which 
will  implement  a  Grant  Program. 

14.  There  are  no  plans  to  publish  this 
information  for  statistical  purposes. 

jFR  Doc.  95-7107  Filed  3-22-95;  8:45  ami 

MLUNO  COM  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[Ca-«20-«5-1 320-01 :  COC  54008] 

Public  Hearing  and  Request  (or 
Comments  on  Environmental 
Assessment,  Maximum  Economic 
Recovery  Report,  and  Fair  Market 
Value;  Application  for  Competitive 
Coal  Lease  COC  54608;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Bureau  of  Land  Management. 
Colorado  State  Office.  Lakewood. 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 
comments  on  the  environmental 
assessment,  maximum  economic 
recovery,  and  fair  market  value  of 


federal  coal  to  be  offered.  An 
application  for  coal  lease  was  filed  by 
Cyprus  Western  Coal  Company 
requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
2.560  acres  of  federal  coal  in  Routt 
County,  Colorado. 

DATES:  The  public  hearing  will  be  held 
at  7  p.m.,  April  12.  1995.  Written 
comments  should  be  received  no  later 
than  April  26. 1995. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Yampa  Valley  Electric 
Building,  32  Tenth  Street,  Steamboat 
Springs,  Colorado.  Written  comments 
should  be  addressed  to  the  Bureau  of 
Land  Management,  Little  Snake 
Resource  Area  Office.  1280  Industrial 
Avenue.  Craig.  Colorado  81625. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Husband.  Area  Manager.  Little 
Snake  Resource  Area  Office  at  the 
address  above,  or  by  telephone  at  (303) 
824-4441. 

SUPPLEMENTARY  INFORMATION:  Bureau  of 
Land  Management.  Colorado  State 
Office.  Lakewood.  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  April  12.  1995.  at  7  p.m..  in  the 
Yampa  Valley  Electric  Association 


Building,  32  Tenth  Street.  Steamboat 
Springs,  Colorado. 

An  application  for  coal  lease  was  filed 
by  Cyprus  Western  Coal  Company 
requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
federal  coal  in  the  lands  outside 
established  coal  production  regions 
described  as: 

T.5N..R.  86W..6thP.M. 
sec.  21.N'/^.  andSE'/.: 
sec.  22.  EViEVi.  and  W'A; 
sec.  23.  all: 

sec.  26.  NV2.  and  N'/iSW'A; 
sec.  27.  WV2: 

sec.  28.  NEV«.  and  E'-^NW'/i: 
sec.  33.  NEV4NEV4. 

containing  2.560  acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods. 

The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the 
environmental  assessment  and  on  the 
following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal; 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  and 


(3)  The  methods  of  determining  the 
fair  market  value  of  the  coal  to  be 
offered. 

Written  requests  to  testify  orally  at  the 
April  12,  1995,  public  hearing  should  be 
received  at  the  Little  Snake  Resource 
Area  Office  prior  to  the  close  of  business 
April  12, 1995.  Those  who  indicate  they 
wish  to  testifj'  when  they  register  at  the 
hearing  may  have  an  opportunity  if  time 
is  available. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning 
the  fair  market  value  and  maximum 
economic  recovery  of  the  coal  resource. 
Public  comments  will  be  utilized  in 
establishing  fair  market  value  for  the 
coal  resource  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  price  that  the  mined  coal 
would  bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal. 

4.  The  interest  rate  at  wnich 
anticipated  income  streams  would  be 
discounted. 

5.  Depreciation  and  other  accounting 
factors. 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal. 

7.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
environmental  assessment,  maximum 
economic  recovery,  and  fair  market 
value  should  be  sent  to  the  Little  Snake 
Resource  Area  Office  at  the  above 
address  prior  to  close  of  business  on 
April  26.  1995. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  Draft  Environmental  Assessment 
and  Maximum  Economic  Recovery 
Report  are  available  from  the  Little 
Snake  Resource  Area  Office  upon 
request. 

A  copy  of  the  Draft  Environmental 
Assessment,  the  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 


Colorado  State  Office,  2850  Youngfield, 
Lakewood,  Colorado,  80215. 

Dated:  March  17.  1995. 
Karen  A.  Purvis, 

Solid  Minerals  Team,  Resource  Services. 
[FR  Doc.  95-7110  Filed  3-22-95:  8:45  ami 
BILUNQ  CODE  431I>-,IB-M 

[WY-920-41-6700;  WYW134693] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl 34693  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW134693  effective  December 
1, 1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supervisory  Land  Law  Examiner. 
|FR  Doc.  95-7154  Filed  3-22-95;  8:45  am| 
BiLUNG  COM  4310-22-M 


lWY-820-41-5700;  WYWl  02759] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW102759  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 


reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW102759  effective  December 
1,  1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 
Supervisory  Land  Law  Examiner. 
[FR  Doc.  95-7155  Filed  3-22-95:  8:45  am] 
BNXMOCOOC  4310-22-M 

[WY-920-41-6700;  WYW102690] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW1027690  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Minerals 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW1G2690  effective  December 
1, 1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  increased 
rental  and  royalty  rates  cited  above. 
Pamela }.  Lewis, 
Supervisory  Land  Law  Examiner. 
|FR  Doc.  95-7156  Filed  3-22-95;  8:45  ami 
BH.LING  CODE  4310-22-M 


[WY-920-41-5700;  WYWl  02710] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  {b)(l),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW102710  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 


UMI 


15298 
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termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  l6Vi 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  II.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW102710  effective  December 
1.  1994.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ].  Lewis. 
Supervisory  Land  Law  Examiner. 
|FR  Doc.  95-7157  Filed  3-22-95:  8:45  ami 

MUMO  COM  431»-a-M 


[WY-8020-4 1-6700;  121M21 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW121982  for  lands  in  Laramie 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royahies  at  rates  of  $10.06  per  acre,  or 
fraction  thereof,  per  year  and  16Vi 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW121982  effective  November 
1.  1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewia, 
Supervisory  Land  Law  Examiner 
|FR  Doc.  95-7158  Filed  3-22-95;  8:45  ami 
ailUNQ  COM  4310-22-M 


[MT-080-05-1430-01:  M82474] 

Notice  Of  Realty  Action:  Plan 
Amendment  for  the  Exchange  of  Public 
and  Private  Lands  in  Fergus  County, 
Moqtana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Designation  of  public  lands  in 
Fergus  County.  Montana,  for  transfer  out 
of  Federal  ownership  in  exchange  for 
lands  owned  by  CR  Kendall.  The  Bureau 
of  Land  Management  (BLM)  is  also 
providing  notice  of  a  plan  amendment 
to  the  Judith-Valley-Fhillips  Resource 
Management  Plan  for  the  public  lands. 

SUMMARY:  The  public  will  gain  private 
lands  with  wildlife  habitat  and 
recreation  potential  in  addition  to 
public  access  to  the  North  Moccasin 
Mountains.  Disposal  of  public  lands 
with  relatively  low  public  values  will 
help  meet  the  management  goals  for  the 
area  where  the  public  will  gain  private 
land  with  high  resource  values  and 
public  access.  Therefore,  this  exchange 
is  in  the  public  interest.  The  Bureau  of 
Land  Management  has  advised  State 
and  local  officials  regarding  the 
proposed  exchange. 

Tne  following  described  public  lands 
are  suitable  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Management  Act  of  1976.  43  U.S.C. 
1716. 

Principal  Meridian  Montana 

T.  18N.,R.  18  E.. 
Section  29,  Lots  1.  2.  5,  7,  8. 13. 14: 
Section  31.  Lots  8.  9.  16,  18,  19,  23,  25: 
Section  32.  Lots  2,  3.  4: 
(Containing  150.51  acres 

The  United  States  will  exchange  this 
public  land  to  acquire  the  following 
described  private  land: 

Principal  Meridian  Montana 

T.  18N..R.  17*  18  E., 
MS  6366— Abbey  Lode 
MS  6727— Extension  Lode 
MS  6728— Keno  Lode 
MS  8470 — Arizona  Lode 
MS  8471— Fox  Lode 
MS  8472— Mason  Lode 
MS  8473— Placer  Lode 
MS  8474— Legal  Tender  Lode 

Q)ntaining  129,24  acres 
DATES:  The  effective  date  of  this  plan 
amendment  decision  and  proposed 
exchange  notice  is  March  23.  1995. 

Any  person  who  participated  in  the 
ludith-Valley-Phillips  Resource 
Management  Plan  Amendment  for  the 
CR  Kendall  exchange  having  an  interest 
or  adversely  affected  by  the  amendment 
may  protest  such  amendment  as  stated 
in  43  CFR  1610.5-2.  The  protest  shall  be 
in  writing  and  filed  on  or  before  April 
24.  1995.  Send  protests  to:  Director 


(480),  Bureau  of  Land  Management. 
Resource  Planning  Team,  P.  O.  Box 
65755,  Washington.  D.C.  20036.  The 
protest  must  contain: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  amendment  being  protested. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  submitted  during  the 
planning  process  by  the  protesting  party 
or  an  indication  of  the  discussion  date 
of  the  issues(s)  for  the  record. 

5.  A  concise  statement  explaining 
why  the  State  Director's  decision  may 
be  wrong. 

From  March  23.  1995  through  May  8, 
1995.  interested  parties  may  submit 
written  comments  to  Chuck  Otto. 
Resource  Area  Manager,  Bureau  of  Land 
Management,  Box  1160,  Lewistown  MT. 
59457.  Any  adverse  comments  will  be 
evaluated  by  the  BLM.  Montana  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  the  Exchange, 
including  the  Plan  Amendment  and 
Environmental  Assessment,  is  available 
for  review  at  the  Lewistown  District 
Office,  P.  O.  Box  1160.  Lewistown  MT 
59457. 

SUPPt.EMENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  two  years  from  the 
date  of  first  publication.  The  exchange 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  A  60  foot  wide  right-of-way 
reservation.  30  feet  on  either  side  of  the 
centerline.  to  the  United  States  on  a 
road,  approximately  one-half  mile  in 
length,  crossing  those  Federal  lands  to 
be  conveyed  to  CR  Kendall,  specifically 
Lots  1  and  5.  section  29,  T18N  RlSR. 
and  a  60  foot  wide  permanent,  exclusive 
easement.  30  feet  on  either  side  of  the 
centerline.  from  CR  Kendall  to  the 
United  States  on  that  same  road,  which 
crosses  sections  29.  31  and  32,  T18N 
R18E. 

3.  The  exchange  must  meet  the 
requirements  of  43  CFR  41 10.4-2(b). 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 


and  planning  and  has  been  discussed 
with  State  and  local  officials.  The 
estimated  intended  time  of  the  exchange 
is  March  1995.  The  public  interest  will 
be  served  by  completion  of  this 
exchange  since  it  will  enable  the  Bureau 
of  Land  Management  to  acquire  lands 
with  high  public  values,  public  access, 
and  will  increase  management 
efficiency  of  public  lands  in  the  area. 

Dated:  March  13.  1995. 
Dave  Man, 

District  Manager.  Lewistown. 
(FR  Doc.  95-7088  Filed  3-22-95;  8:45  am) 
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[CO-050-1810-00] 

Availability  Notice;  Royal  Gorge 
Resource  Area  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement; 
Colorado 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Availability  of  the 
Royal  Gorge  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement.  This 
document  is  now  available  to  the  public 
for  a  30  day  protest  period. 

SUMMARY:  The  Bureau  of  Land 
Management,  Canon  City  District.  Royal 
Gorge  Resource  Area  office  has  prepared 
a  proposed  resource  management  plan 
(PRMP)  and  final  environmental  impact 
statement  (FEIS)  for  the  Royal  Gorge 
Resource  Area  (RGRA)  in  accordance 
with  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  and 
43  CFR  part  1600.  A  draft  resource 
management  plan  (DRMP)  and 
environmental  impact  statement  (DEIS) 
for  the  RGRA  was  made  available  to  the 
public  in  September  of  1993  for  a  90  day 
review  and  comment  period  Substantial 
public  comment  was  received  through 
three  public  hearings  and  180-f  written 
letters.  More  than  nine  hundred  specific 
comments  were  received  with  the 
largest  concern  related  to  and 
disagreeing  with  the  recommendation 
not  to  designate  the  126  miles  of  the 
Upper  Arkansas  River  and  the  20  miles 
of  Beaver  Creek  as  Wild  &  Scenic  River. 
These  comments  have  been  responded 
to  within  the  PRMP/FEIS.  This  final 
plan  replaces  and  supersedes  all 
existing  land  use  plans  and  other  related 
environmental  documents.  This  final 
plan  establishes  ten  ecological 
subregions  upon  which  all  the  decisions 
within  the  plan  are  focused.  This  final 


plan  establishes  resource  conditions  for, 
provides  for  managing  and  allocating  of 
BLM  administered  land  and  mineral 
resources  in  the  RGRA  for  the  next  15 
to  20  years.  Located  in  eastern  Colorado, 
the  RGRA  encompasses  653,000  acres  of 
Federal  surface  estate  and  2,566,000 
acres  of  Federal  subsurface  mineral 
estate  within  Baca.  Brent,  Chaffee, 
Crowley,  Custer,  El  Paso,  Fremont, 
Huerfano,  Kiowa.  Lake,  Las  Animas, 
Otero,  Park,  Prowers,  Pueblo,  and  Teller 
counties. 

Only  those  parties  who  made 
substantial  comments  to  BLM  on  the 
RGRA/DEIS  during  the  90  day  review 
and  comment  period  would  be 
considered  to  have  standing  for  protest 
of  the  decisions  within  this  plan. 

DATES:  The  PRMP/FEIS  protest  period 
will  begin  on  March  27,  1995,  and  will 
run  through  close  of  business  on  April 
26, 1995. 

ADDRESSES:  Interested  parties  may 
obtain  a  copy  of  the  PRMP/FEIS  from 
the  Bureau  of  Land  Management,  Royal 
Gorge  Resource  Area,  3170  East  Main 
Street,  Canon  City,  CO  81212. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Taliaferro,  RMP  Project  Manager. 

at  (719)  539-7560  or  Paul  Trentzsch, 

Royal  Gorge  Area  Manager,  at  (719) 

275-0631. 

SUPPLEMENTARY  INFORMATION:  Some  of 

the  highlights  of  the  PRMP/FEIS  are: 

1.  The  plan  focuses  on  the  principles 
of  multiple  use  and  sustained  yield  as 
mandated  by  section  202  of  FLPMA. 
The  plan  directs  future  resource 
condition  objectives,  land  use 
allocations,  and  management  actions. 

2.  The  plan  designates  nine  areas  of 
critical  environmental  concern  (ACEC's) 
these  being  a.  Mosquito  Pass  (4.036 
acres),  b.  Browns  Canyon  (11,697  acres), 
c.  Droney  Gulch  (705  acres),  d.  Arkansas 
Canyonlands  (23,921  acres),  e.  Grape 
Creek  (15,978  acres),  f.  Garden  Park 
(2,728  acres),  g.  Phantom  Canyon  (6,096 
acres),  h.  Beaver  Creek  (12,081  acres), 
and  i.  Cucharas  Canyon  (1.314  acres). 

3.  The  plan  serves  as  the  final 
environmental  impact  statement 
required  for  the  Wild  and  Scenic  River 
Act.  Twenty  miles  of  Beaver  Creek  and 
126  miles  of  the  Arkansas  River  were 
analyzed  and  found  to  be  eligible  and 
suitable  for  potential  designation  under 
the  Wild  and  Scenic  River  Act.  BLM 
management  directs  within  the  final 
plan  and  all  146  stream  miles  not  be 
recommended  to  Congress  as  a  potential 
addition  to  the  National  Wild  and 
Scenic  River  System.  These  streams 
would  be  managed  under  a  protective 
interim  management  prescription  for  a 
period  of  three  years  after  the  Approved 


Resource  Management  Plan  (ARMP)/ 
Record  of  Decision  (ROD)  is  signed. 

4.  The  plan  did  carry  out  an  analysis 
and  does  recommend  that  197,000  acres 
in  the  Arkansas  River  Corridor  be 
recommended  to  Congress  to  be 
designated  as  a  National  Recreation 
Area.  This  would  include  the  segments 
of  the  Arkansas  River  that  were 
determined  to  be  eligible  and  suitable 
for  Wild  and  Scenic  River  designation. 

Upon  the  closing  of  the  protest  period 
the  ARMP/ROD  will  be  prepared  and 
would  be  tentatively  scheduled  to  be 
completed  by  September  of  1995. 

Stuart  L.  Freer, 

Associate  District  Manager. 

[FR  Doc.  95-7159  Filed  3-22-95:  8:45  ami 
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[ES-»6(V-1 420-00;  ES-047165,  Group  152, 
Wisconsin] 

Filing  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  25, 
TowTiship  10  North,  Range  21  East, ' 
Fourth  Principal  Meridian,  Wisconsin, 
will  be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  1. 1995. 

The  survey  was  requested  by  the 
District  Manager,  Milwaukee  District 
Office,  Milwaukee,  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.  May  1,1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14. 1995. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

(FR  Doc.  95-7144  Filed  3-22-95;  8:45  am) 

BILUNO  COM  4310-6J-M 


[ES-960-1420-00;  ES-047168,  Group  152, 
Wisconsin] 

Filing  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  28, 
Township  12  North,  Range  21  East, 
Fourth  Principal  Meridian,  Wisconsin, 
will  be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m..  on 
May  1,  1995. 
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The  survey  was  requested  by  the 
District  Manager.  Milwaukee  District 
Office.  Milwaukee.  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield.  Virginia  22153.  prior  to 
7:30  a.m.  May  1.  1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14. 1995. 
Stopban  G.  Kvpach. 
Chief  Cadastral  Surveyor. 
|FR  Doc.  95-7145  Filed  3-22-95;  8:45  ami 
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[E8-M0-1420-M;  ES-047170.  QfOup  152. 
Wisconsin] 

FiUng  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  two  islands 
in  the  Milwaukee  River,  in  section  12. 
Township  8  North.  Range  21  East. 
Fourth  Principal  Meridian,  Wisconsin, 
will  be  officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  a.m.,  on 
May  1.  1995. 

The  survey  was  requested  by  the 
District  Manager.  Milwaukee  District 
Office.  Milwaukee.  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield.  Virginia  22153.  prior  to 
7:30  a.m.  May  1. 1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Datpd:  March  14.  1995. 
Stephen  G.  Kopach. 
Chief  Cadastral  Surveyor. 
IFR  Doc  95-7146  Filed  3-22-95:  8:45  am] 
SIUMQCOM  MIO-OJ-M 


[ES-««0-142<M)0:  ES-047169,  Group  152, 
Wisconsin] 

Filing  Of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  18. 
Township  9  North.  Range  22  East. 
Fourth  Principal  Meridian.  Wisconsin, 
will  be  officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  a.m.,  on 
May  1.  1995. 

The  survey  was  requested  by  the 
District  Manager,  Milwaukee  District 
Office,  Milwaukee.  Wisconsin. 


All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.  May  1,  1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14. 1995. 
Stephen  G.  Kepach. 
Chief  Cadastral  Surveyor. 
IFR  Doc  95-7147  Filed  3-22-95;  8:45  am] 

aiLUNO  coot  OIO-OJ-M 


[ES-MO-1 420-00;  ES-047107,  Group  152, 
Wisconsin] 

Filing  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  24. 
Township  11  North.  Range  21  East, 
Fourth  Principal  Meridian,  Wisconsin, 
will  be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  1,  1995. 

The  survey  was  requested  by  the 
District  Manager,  Milwaukee  District 
Office,  Milwaukee,  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield.  Virginia  22153.  prior  to 
7:30  a.m.  May  1,  1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14,  1995. 
Stephen  G.  Kepach. 
Chief  Cadastral  Surveyor. 
IFR  Doc.  95-7148  Filed  3-22-95;  8:45  ami 
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[ES-060-1 420-00;  ES-047166,  Group  152, 
Wisconsin] 

Filing  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  14, 
Township  11  North,  Range  21  East, 
Fourth  Principal  Meridian.  Wisconsin, 
will  be  officially  filed  in  Eastern  States. 
Springfield.  Virginia  at  7:30  a.m..  on 
May  1.  1995. 

The  survey  was  requested  by  the 
District  Manager.  Milwaukee  District 
Office.  Milwaukee.  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 


Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,.prior  to 
7:30  a.m.  May  1,  1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14. 1995. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor 
IFR  Doc  95-7149  Filed  3-22-95;  8:45  ami 
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[E8-060-1 420-00;  ES-047104,  Group  152, 
Wisconsin] 

Filing  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  13, 
Township  10  North.  Range  21  East, 
Fourth  Principal  Meridian.  Wisconsin, 
will  be  o^icially  filed  in  Eastern  States. 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  1,  1995. 

The  survey  was  requested  by  the 
District  Manager.  Milwaukee  District 
Office,  Milwaukee,  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.  May  1, 1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14, 1995. 
Stephen  G.  Kopach. 
Chief  Cadastral  Surveyor. 
(FR  Doc  95-7150  Filed  3-22-95;  8:45  am] 

SN.UNO  COOC  4310-aMM 


ES-06O-1 420-00;  ES-047172.  Group  152. 
Wisconsin 

Filing  of  Plat  of  Survey;  Wisconsin 

The  plat  of  the  survey  of  an  island  in 
the  Milwaukee  River,  in  section  12, 
Township  11  North,  Range  20  East, 
Fourth  Principal  Meridian,  Wisconsin, 
will  be  officially  filed  in  Eastern  States. 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  1, 1995. 

The  survey  was  requested  by  the 
District  Manager,  Milwaukee  District 
Office.  Milwaukee.  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.  May  1,1995. 


Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14. 1995. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  95-7151  Filed  3-22-95;  8:45  ami 

BIUJNO  COOE  431»-OJ-M 


[ES-960-1 420-00;  ES-047171.  Group  152, 
Wisconsin] 

Notice  of  Filing  of  Plat  of  Survey; 
Wisconsin 

The  plat  of  the  survey  of  two  islands 
in  the  Milwaukee  River,  in  section  5, 
Township  7  North,  Range  22  East, 
Fourth  Principal  Meridian,  Wisconsin, 
will  be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  1,  1995. 

The  survey  was  requested  by  the 
District  Manager,  Milwaukee  District 
Office,  Milwaukee,  Wisconsin. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.  May  1, 1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  March  14.  1995. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

IFR  Doc.  95-7152  Filed  3-22-95;  8:45  ami 

BH.UNG  CODE  4310-aj-M 

[NM-032-1 430-01;  NMNM  46826] 

Notice  of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture.  Forest  Service,  proposes 
that  a  197.50-acre  withdrawal  for  the 
Luna  Administrative  Site  (formerly 
Luna  Ranger  Station  Administrative 
Site)  in  the  Gila  National  Forest 
continue  for  an  additional  20  years.  The 
land  will  remain  closed  to  mining,  but 
has  been  and  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  should  be  received  by 
June  21.  1995. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe.  New 
Mexico  87502,  505-438-7502. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa.  BLM  New  Mexico 
State  Office,  505-438-7597. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  the  existing  land  withdrawal  made 
by  Secretarial  Orders  dated  November 
26,  1906  and  November  25, 1907,  and 
correction  Public  Land  Order  No.  7114 
dated  )anuary  31,  1995,  be  continued  for 
a  period  of  20  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U.S.C.  1714 
(1988).  The  land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Gila  National  Forest 
T.  5  S..  R.  20  W., 

Sec.  32,  SVzNE'A,  E'ASEV*. 

NViNW'ASE'/..  SEV4NWV4SEV4, 

EVzSW'ANW'ASE'A,  and 

EV2WV2SWV«NWV4SEV«. 

The  area  described  contains  197.50  acres  io 
Cibola  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Luna  Administrative  Site 
(formerly  Luna  Ranger  Station 
Administrative  Site)  in  the  Gila  National 
Forest.  The  withdrawal  segregates  the 
land  from  the  mining  laws,  but  not  the 
mineral  leasing  laws.  No  change  is 
prof)osed  in  the  purpose  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued, 
and  if  so,  for  how  long. 

The  final  determination  on  the 
continuation  of  the  withdrawal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made. 

Dated:  March  15,  1995. 
Richard  A.  Whitley, 
Acting  State  Director. 
IFR  Doc.  95-7161  Filed  3-22-95;  8:45  ami 
BILUNG  CO06  4310-FB-P 


[CA-030-1 430-00;  CAS  050013,  CACA  7858, 
CAS  730,  CAS  059261,  CAS  072061] 

Notice  of  Proposed  Continuation  of 
Withdrawals;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has 
proposed  to  continue  withdrawals  on 
approximately  3,348.38  acres  for  20 
years  within  the  Eldorado.  Sierra  and 
Plumas  National  Forests.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 

DATES:  Comments  should  be  received  on 
or  before  June  21, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
tiie  California  State  Director,  BLM,  2800 
Cottage  Way,  Room  E-2845, 
Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman.  BLM  California  State 
Office.  (916)  979-2858. 

SUPPLEMENTARY  INFOftMATKM: 

1.  CAS  050013 

Slate  Mountain 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.11  N..  R.  12  E.. 

sec.  6.  EVi  Lot  7.  WV:i  SE'ASW'A. 
The  area  described  contains  approximatley 

39.21  acres  in  Eldorado  County.  The  purpose 

of  this  withdrawal  is  to  protect  the  Slate 

Mountain  Lookout  Site. 

Grizzly  Flat 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian.  T.9  N..  R.  13  E.. 
sec.  15.  NEVzNW'A.  The  area  described 
contains  40.00  acres  in  Eldorado  County.  The 
purpose  of  this  withdrawal  is  to  protect  the 
Grizzly  Fiat  Guard  Station. 

Sly  Park 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.10  N..  R.  13  E.. 

sec.  19.  NWV4of  Lot  1. 
The  area  described  contains  approximately 

12.54  acres  in  Eldorado  County.  The  purpose 

of  this  withdrawal  is  to  protect  the  Sly  Park 

Environmental  Education  Center. 

Pacific  Ranger  Station 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.11  N.,  R.  13  E.. 
sec.  34.  Lots  3  and  4. 

The  area  described  contains  75.20  acres  in 
Eldorado  County.  The  purjKwe  of  this 
withdrawal  is  to  protect  the  Pacific  Ranger 
Station. 

PluBuner  Ridge  Guard  Station 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian.  T.9  N..  R.  14  E.. 

sec.  20,  NE'aSW'aSE'/.. 
The  area  described  contains  10.00  acres  in 

Eldorado  County.  The  purpose  of  this 
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withdrawal  is  to  protect  the  Plummer  Ridge 
C}uard  .Station. 

29  Mile  Guard  Station 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  Til  N..  R.  14  E.. 

sec.  25.  SWV.NEV«SEV«.  SE'ANW'ASE'A. 

NEV«SWV«SEV4.  NWV«SEV«SEV4. 
The  area  described  contains  40.00  acres  in 

Eldorado  County.  The  purpose  of  this 

withdrawal  is  to  protect  the  29  Mile  Guard 

Station. 

Big  Meadows  Campground 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.14  N..  R.  14  E.. 

sec.  8.  SV4NEV«SEV«.  EV^SWASE'/.. 

SE'ASE'A. 
The  area  described  contains  80.00  acres  in 

Placer  County.  The  purpose  of  this 

withdrawal  is  to  protect  the  Big  Meadows 

Campground. 

Lumberyard  Ranger  Station  and 
Campground 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian.  T.8  N..  R.  15  E.. 

sec.  15.  WV;iSWV«NEV«. 

SEV«SWV.NEV«NW'/., 

SWV.SEV.NEV.NWV,.  SEV,NWV4. 
The  area  described  contains  65.00  acres  in 

Eldorado  and  Amador  Counties.  The  purpose 

of  this  withdrawal  is  to  protect  the 

Lumberyard  Ranger  Station  and 

Campground. 

Baldwin  Public  Service  Site 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian.  T.12  N..  R.  17  E.. 
sec.  1,  SEV4NEV4.  The  area  described 
contains  40.00  acres  in  Eldorado  rx)unty.  The 
purpose  of  this  withdrawal  is  to  protect  the 
Baldwin  Public  Service  Site. 

Bear  Creek  Recreation  Area 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian.  T.12  N..  R.  11  E.. 
sec.  32.  NWV4NEV4SWV4.  The  area  described 
contains  10.00  acres  in  Eldorado  County.  The 
purpose  of  this  withdrawal  is  to  protect  the 
Bear  Creek  Recreation  Area. 

Airport  Recreation  Area 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.13  N  .  R.  14  E.. 

sec.  10.  E'/jNE'ASEV*;  sec.  11.  NWV4SWV«. 

sec.  IS.EVi  lots,  lot  7. 
The  area  described  contains  approximately 

120.28  acres  in  Eldorado  County.  The 

purpose  of  this  withdrawal  is  to  protect  the 

AirpKjrt  Recreation  Area. 

South  Fork  Recreation  Area 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.13  N..  R.  14  E.. 

sec.  27.  WV.JNWV4NWV4:  sec.  28. 

EV.ZNEV4NEV4. 
The  area  described  contains  40.00  acres  in 

Eldorado  County.  The  purpose  of  this 

withdrawal  is  to  protect  the  South  Fork 

Recreation  Area. 

Lo%ver  Bear  River  Reeervoir 

The  land  is  described  as  follows: 


Mount  Diablo  Meridian.  T.8  N..  R.  16  E.. 
sec.  17.  SWV4NWV4.  NEV4SEV4. 
NEV4SWV4SEV4. 

The  area  described  contains  90.00  acres  in 
Amador  County  The  purpose  of  this 
withdrawal  is  to  protect  the  l^wer  Bear  River 
Reservoir. 

Wright's  Lake  Recreation  Area 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.12  N..  R.  16  E., 

sec.  29.  SEV«SWV4SEV4.  SViNV2SEV4SEV4. 

Sv.iSE'/4SEV4;  sec.  32.  NE'/.  except  portion 

covered  by  Wrighfs  Uke.  NV.1SEV4. 

SWV4SEV..  NWV4SEV4SEV4;  sec.33. 

NWV4NWV4  except  portion  covered  by 

Wrighfs  Lake.  SWV4NWV4. 
The  area  described  contains  approximately 

347.00  acres  in  Eldorado  County.  The 

purpose  of  this  withdrawal  is  to  protect  the 

Wrights  L.ake  Recreation  Area. 

Bay  View  Campground  and  Picnic  Area 
Mount  Diablo  Meridian.  T.13  N.,  R.  17  E.. 

sec.  28,  L.ots  10  and  19. 
The  area  descritwd  contains  approximately 

39.00  acres  in  Eldorado  County  The  purpose 

of  this  withdrawal  is  to  protect  the  Bay  View 

Campground  rnd  Picnic  Area. 

Alder  Creek  Recreation  Area 

Mount  Diablo  Meridian.  Til  N..  R.  14  E.. 
sec.  26,  SV^SWV.SE'A. 

The  area  described  contains  approximately 
20.00  acres  in  Eldorado  County.  The  purpose 
of  this  withdrawal  is  to  protect  the  Alder 
Creek  Recreation  Area. 

Woods  Lake  Recreation  Area 

Mount  Diablo  Meridian.  T.IO  N..  R.  18  E.. 
sec.  28.  EVMYIV,.  NEV4SWV4. 

The  area  descril)ed  contains  approximately 
120.00  acres  in  Alpine  County.  The  purpose 
of  this  withdrawal  is  to  protect  the  Woods 
Lake  Recreation  Area. 

Highway  SO  Roadside  Zone 

A  strip  of  land  200  feet  wide  on  either  side 
of  the  centerline  of  the  existing  U.S.  Highway 
No.  50  through  the  following  legal 
subdivisions: 

Mount  Diablo  Meridian.  T.11  N..  R.  13  E.. 
sec.  25.  L.ots  1.  2.  5  to  7.  inclusive;  sec.  26. 
Lots  2  to  4.  inclusive:  sec.  33,  NEV4NEV4. 
NV.ZNWV4NEV4,  WVaSWV4NWV«NEV«. 
NViNEV4NWV4,  NViSW'ANE'ANW'A. 
SEV4NEV4NWV4;  sec.  34.  Lots  3  to  5. 
inclusive;  sec.  35.  Lot  1.  NEV4NWV4.  T.  11 
N..  R.  14  E..  sec.  25.  SV^SV/V*.  SE'A;  sec.  26. 
NEV4SEV4.  SViSE'A;  sec.  27.  NWV4NEV4. 
SEV4NEV4,  |siEV4NWV4;  sec.  28.  NV.*;  sec.  29. 
NEV4,  W'/2NEV4NWV4NEV4SWV4, 
W V;(NW V,NE V,SW 'A,  SE V4NW V4NE V.SW 'A, 
N'ANW'ASW'ANE'ASW'A.N'ANW'ASW'A. 
N  'AN  'ASW  'A  N  W  'AS  W  'A . 
N'ANW'ASE'ANW'ASW'A. 
NE'ASE'ANW'ASW'A.  NW'aSE'A;  sec.  30. 
Lots  1  and  2.  SE'ASE'A. 

The  area  described  contains  approximately 
458.00  acres  in  Alpine  County.  The  purpose 
of  this  withdrawal  is  to  protect  the  Highway 
50  Roadside  Zone. 

2.  CACA  7858 

Mount  Diablo  Meridian.  T.24  N.,  R.  14  E.. 
sec.  33.  NE'ASW'aNW'A. 


The  area  described  contains  10.00  acres  in 
Plumas  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Crocker  Guard 
Station. 

3.  CAS  730 

Mount  Diablo  Meridian.  T.23  N..  R.  16  E.. 
sec.  3,  SE'ASE'A;  sec.  10.  NE'ANE'A.  T.  24 
N.,  R.  16  E.,  sec.  32.  N'AS'A.  S'ANW'A. 
SW'aNE'A;  sec.  33.  N'ASW'A.  NW'ASE'A. 

The  area  described  contains  480.00  acres  in 
Plumas  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Lost  Creek 
Recreation  Area. 

4.  CAS  059261 

Mount  Diablo  Meridian.  T.  22  N..  R.  11  E.. 
Fractional  portion  of  L.ot  1;  sec.  13.  Lot  1. 
SE'ASW'A;  sec.  14.  Lots  1  and  2;  sec.  23.  Lots 
5  through  11.  inclusive;  sec.  24.  Lots  11. 16. 
18.  20.  22.  23,  35.  38.  50.  51.  54  and  55;  sec. 
25.  Ixjts  2  through  4.  inclusive,  and  7  through 
10.  inclusive.  SW'ASE'A;  sec.  26.  Lots  1 
through  7.  inclusive. 

Mount  Diablo  Meridian.  T.  22  N..  R.  12  E.. 
sec.  7.  S'ASW'ANE'A.  S'ASE'ANW'A;  sec.  19. 
W'Aof  Lot  1. 

The  area  described  contains  approximately 
1.122.15  acres  in  Plumas  County. 

5.  CAS  072061 

Mount  Diablo  Meridian.  T.  6  S..  R.  21  E.. 
sec.  12.  SE'ANW'ANW'A.  E'ASW'ANW'A. 
S'AE'AW'aSW'A;  sec.  14.  NE'ANE'A. 

The  area  descriljed  contains  90.00  acres  in 
Madera  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  Lewis  Creek  Recreation  Area. 

The  authorized  officer  of  the  Bureau  of 
L.and  Management  will  undertake  such 
investigations  as  are  necessary  to  determine 
the  existing  and  fKJtential  demand  for  the 
land  and  its  resources.  A  report  will  also  be 
prepared  for  consideration  by  the  Secretary 
of  the  Interior,  the  President,  and  the 
Congress,  who  will  determine  whether  or  not 
the  withdrawal  will  be  continued  and,  if  so, 
for  how  long.  The  final  determination  on  the 
continuation  of  the  withdrawal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  March  15.  1995. 
David  Mcllnay, 
Chief.  Branch  of  Lands. 
|FR  Doc.  95-7162  Filed  3-22-95;  8:45  am] 
MLUNO  coot  4310-40-^ 


{CA-940-1 430-01;  CACA  34475] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice.  

SUMMARY:  The  Bureau  of  Land 
Miinagement  proposes  to  withdraw 
5,117  acres  of  public  land  in  Imperial 
County  to  facilitate  the  Ail-American 
Canal  Lining  Project.  This  notice  closes 


the  land  for  up  to  2  years  from  surface 
entry  and  mining.  The  land  will  remain 
open  to  mineral  leasing  and  the 
Materials  Act  of  1947. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  June 
21.  1995. 

ADDRESSES:  State  Director.  BLM  (CA- 
931.13),  Federal  Building.  Room  E- 
2845.  2800  Cottage  Way.  Sacramento. 
California  95825-1889. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office.  916-979-2858. 
SUPPLEMENTARY  INFORMATION:  On  March 
13,  1995.  a  petition  was  approved 
allowing  the  Bureau  of  Reclamation  to 
file  an  application  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

San  Bernardino  Meridian 

T.  16S..R.  20E.. 
Sec.  21.SE'A; 
Sec.  22,  SW'A; 
Sec.  26.  NW'ANW'A; 
Sec.  27.  N'A; 
Sees.  28  to  29.  inclusive: 
Sec.  33; 

Sees.  44  to  45.  inclusive; 
Sees.  49  to  51.  inclusive. 

The  area  described  contains  approximately 
5.117  acres  in  lmf>erial  County. 

The  purpose  df  the  proposed  withdrawal  is 
to  facilitate  the  All-American  Canal  Lining 
Project. 

For  a  period  of  90  days  firom  the  date  of 
publication  of  this  notice,  all  persons  who 
wish  to  submit  comments,  suggestions,  or 
objections  in  connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing  to  the  California  State  Director  of  the 
Bureau  of  Land  Management.* 

Notice  is  hereby  given  that  an  oppwrtunity 
for  a  public  meeting  is  afforded  in  connection 
with  the  proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for  the 
purjHJse  of  being  heard  on  the  proposed 
withdrawal  must  submit  a  written  request  to 
the  California  State  Director  within  90  days 
from  the  date  of  publication  of  this  notice. 
Since  the  proposed  withdrawal  involves 
more  that  5.000  acres  in  the  aggregate,  at  least 
one  public  meeting  will  be  held  as  required 
by  43  CFR  2310.3-l(b)(2)(v).  A  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  he  processed  in 
accordance  with  the  regulations  set  forth  in 
43  CFR  2300. 

For  a  period  of  2  years  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  land  will  be  segregated  as 
sp)eeified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  The  temporary 
uses  which  may  be  permitted  during  this 
segregative  period  are  those  which  are 


compatible  with  the  use  of  the  land  by 
Bureau  of  Reclamation. 

Dated:  March  17,  1995. 
David  Mcllnay, 
Chief,  Branch  of  Lands. 
|FR  Doc.  95-7199  Filed  3-22-95;  8:45  am] 

BILUNG  COOE  4310-4O-P 


Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  a  Project  Called  Waterside 
Down,  Phase  I,  a  Mixed-Use  Project,  in 
Brevard  County,  Florida 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Waterside  Down 
Development  Corporation  (Applicant), 
is  seeking  an  incidental  take  permit 
from  the  Fish  and  Wildlife  Service 
(Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The 
permit  would  authorize  the  take  of  four 
families  of  the  threatened  Florida  scrub 
jay,  Aphelocoma  coerulescens 
coenilescens  in  Brevard  County, 
Florida,  for  a  period  of  5  years.  The 
proposed  taking  is  incidental  to 
construction  of  211  single  family  homes, 
plus  as  yet  unspecified  number  of 
condominium  units  and  commercial 
buildings,  including  the  necessary 
infrastructure,  on  approximately  76.5 
acres  (Project).  The  entire  site  is 
considered  occupied  by  Florida  scrub 
jays  and  will  be  permanently  altered. 
The  Project  is  called  Waterside  Down, 
and  it  is  located  on  the  barrier  island  of 
Brevard  County,  adjacent  to  a  Wal  Mart/ 
Albertson  strip  mall  and  Britanny 
Apartments  to  the  north.  S.R.  AlA  to 
the  east.  Holy  Name  of  Jesus  Church  and 
a  residential  development  to  the  south, 
and  vacant  land  scheduled  to  be 
Waterside  Down  Phase  II  on  the  west. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Ac*  of  1969.  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 


information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
PoUcy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  April  24, 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  or  the 
lacksonville,  Florida,  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA.  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-800150  in 
such  comments. 

Regional  Permit  Coordinator.  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia  ' 
30345,  (telephone  404/679-7110,  fax 
404/67^-7280). 

Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  6620  Southpoint 
Drive.  South,  Suite  310,  Jacksonville. 
Florida  32216-0912.  (telephone  904/ 
232-2580.  fax  904/232-2404). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  Jacksonville. 
Florida.  Field  Office,  or  Rick  G.  Gooch 
at  the  Atlanta.  Georgia,  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Aphelocoma  coerulescens  coerulescens 
is  geographically  isolated  from  other 
subspecies  of  scrub  jays  found  in 
Mexico  and  the  Western  United  States. 
The  Florida  scrub  jay  is  found  almost 
exclusively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  Florida  scrub  jay  population  has 
been  reduced  by  at  least  half  in  the  last 
100  years.  Surveys  have  indicated  that 
two  families  of  Florida  scrub  jays 
inhabit  the  Project  site.  Construction  of 
the  Project's  infrastructure  and 
subsequent  construction  of  the 
individual  bomesites  will  likely  result 
in  death  of,  or  injuryto,  Aphelocoma 
coerulescens  coerulescens  incidental  to 
the  carrying  out  of  these  otherwise 
lawful  activities.  Habitat  aheration 
associated  with  property  development 
will  reduce  the  availability  of  feeding, 
shelter,  arid  nesting  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
no  action  alternative  may  result  in  loss 
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of  habitat  for  Aphelocoma  coenilescens 
coerulescens  and  exposure  of  the 
AppHcant  under  Section  9  of  the  Act.  A 
second  alternative  is  the  proposed 
Project  that  is  designed  with  a  different 
mitigation  strategy  focusing  on 
management  of  existing  lands 
surrounding  the  project  area.  The  third 
alternative,  the  proposed  action 
alternative,  is  issuance  of  the  incidental 
take  permit.  This  provides  for 
restrictions  of  construction  activity, 
purchase  of  offsite  habitat  for  the 
Florida  scrub  jay.  the  establishment  of 
an  endowment  fund  for  the  offsite 
acquired  habitat,  and  donation  of 
additional  offsite  habitat.  The  HCP 
provides  a  funding  mechanism  for  these 
mitigation  measures. 

Dated:  March  16.  1995. 
fudy  L.  JoDM. 
Acting  Regional  Director. 
(FR  Doc.  95-7111  Filed  3-22-95;  8:45  am] 
HLUNQ  COM  4310-a6-# 


Qeological  Survey 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  (DAAC)  Science  Advisory  Panel 

AGENCY:  U.S.  Geological  Survey. 
Interior.  , 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  law  92- 
463,  the  Land  Processes  DAAC  Science 
Advisory  Panel  will  meet  at  the  U.S. 
Geological  Survey  Earth  Resources 
Observation  Systems  (EROS)  Data 
Center  near  Sioux  Falls.  South  Dakota. 
The  Panel,  comprised  of  scientists  from 
academic  and  government  institutions, 
will  provide  Land  Processes  DAAC 
management  with  advice  and 
consultation  on  a  broad  range  of 
scientific  and  technical  topics  relevant 
to  the  development  and  operation  of 
DAAC  systems  and  capabilities. 

Topics  to  be  reviewed  and  discussed 
by  the  Panel  include  status  of  1995  Land 
Processes  DAAC  development  activities; 
a  prehminary  list  of  1996  activities; 
DAAC  user  services  status;  EOS  Core 
System  (ECS)  development  status; 
various  Land  Processes  DAAC-related 
ECS  topics;  and  others. 

DATES:  April  11-13.  1995,  commencing 
at  8:30  a.m.  on  April  11  and  adjourning 
by  3:30  p.m.  on  April  13. 

FOfl  FURTHER  INFORMATION  CONTACT:  Dr. 
Bryan  Bailey,  Land  Processes  DAAC 
Project  Scientist,  U.S.  Geological 
Survey,  EROS  Data  Center,  Sioux  Falls, 
South  Dakota  57198  at  (605)  594-6001. 


SUPPLEMENTARY  INF0RMATK3N:  Meetings 
of  the  Land  Processes  DAAC  Science 
Advisory  Panel  are  open  to  the  public. 

Dated:  March  14,  1995. 
Gordon  P.  Eaton. 

Director.  U.S.  Geological  Survey. 

IFR  Doc.  95-7167  Filed  3-22-95;  8:45  am) 

MLUNQ  COM  4310-31-M 


Minerals  Management  Service 

Outer  Contlnental  Shelf  (OCS)  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

agency:  Minerals  Management  Service, 

Interior. 

SUMMARY:  The  OCS  Policy  Committee  of 

the  Minerals  Management  Advisory 

Board  will  meet  at  the  Houstonian  Hotel 

in  Houston,  Texas  on  May  3-4,  1995. 

The  agenda  will  cover  the  following 
principal  subjects: 
— Regional  Stakeholders  Task  Force 

Presentation 
— Government  Role  in  Low  Oil  Price/ 

Marginal  Development  Scenario: 

United  Kingdom 
—Subcommittee  on  the  Oil  Pollution 

Act  of  1990  Presentation 
— Point-Counter  Point:  Imports,  Is  A 

High  Rate  A  National  Security  Risk? 
—Scientific  Committee  Update 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  April  14, 
1995,  to  the  Office  of  Advisory  Board 
Support,  Minerals  Management  Service, 
381  Elden  Street,  MS-4110.  Hemdon. 
Virginia.  22070.  Attention:  Terry 
Holman. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Terry  Holman  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  Minerals 
Management  Service  in  Hemdon, 
Virginia. 

DATES:  Wednesday.  May  3  and 
Thursday.  May  4.  1995. 
ADDRESSES:  The  Houstonian  Hotel,  111 
North  Post  Oak  Lane,  Houston.  Texas 
77024— (713)  680-2626. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Holman  at  the  address  and  phone 
number  listed  above. 

Authority:  Federal  Advisory  Committee 
Act.  PL  No.  92-463,  5  U.S.C' Appendix  1, 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63.  Revised. 


Dated:  March  15.  1995. 
Thomas  G«mhoCer. 

Associate  Director  for  Offshore  Minerals 
Management. 
IFR  Doc.  95-7168  Filed  3-22-95;  8:45  ami 

BILUNO  COOC  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sub  No.  5)  (95-2)] 

Quarteriy  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Approval  of  rail  cost  adjustment 

factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  second  quarter  1995  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  The  second  quarter  RCAF 
(Unadjusted)  is  1.070.  The  second 
quarter  RCAF  (Adjusted)  is  0.820.  a 
decrease  of  0.2%  from  the  first  quarter 
1995  RCAF  (Adjusted).  Maximum 
second  quarter  1995  RCAF  rate  levels 
may  not  exceed  99.8%  of  maximum  first 
quarter  1995  rate  levels. 
EFFECTIVE  DATE:  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Hasek.  (202)  927-6239  or  H. 
Jeff  Warren,  (202)  927-6243.  TDD  for 
the  hearing  impaired:  (202)  927-5721. 
SUPPt-EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building.  1201 
Constitution  Avenue.  NW..  Washington. 
DC  20423,  or  telephone  (202)  28»-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  March  16, 1995. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams. 
Secretary. 
IFR  Doc.  95-7128  Filed  3-22-95;  8:45  amj 
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[Finance  Docket  No.  32671] 

Springfield  Terminal  Railway 
Company,  Trackage  Rights  Exemption; 
Eastern  Maine  Railway  Company 

Eastern  Maine  Railway  Company 
(EMR)  has  agreed  to  grant  overhead 
trackage  rights  to  Springfield  Terminal 
Railway  Company  (ST)  over 
approximately  56.39  miles  of  rail  line 
from  milepost  5.61  at  the  Maine/New 
Brunswick.  Canada  border  near 
Vanceboro,  ME  to  milepost  62.00  at 
Mattawamkeag,  ME.'  The  trackage  rights 
were  to  become  effective  on  March  10. 
1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  John  R.  Nadobiy.  Springfield 
Terminal  Railway  Company.  Iron  Horse 
Park,  North  Billerica.  MA  01862. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  March  16, 1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
IFR  Doc.  95-7127  Filed  3-22-95;  8:45  am) 

BILUNO  CODE  7036-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  UnixWare  Technology 
Group  Inc. 

Notice  is  hereby  given  that,  on  July 
19. 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  ! 
§4301  et  seq.  ("the  Act"),  UnixWare 
Technology  Group  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 


'  EMR.  the  owner  of  the  line,  has  granted  9T  the 
right  to  operate  its  own  trains  with  its  oWh  crews 
between  Mattawamkeag  and  the  Maine/New 
Brunswicli  Irarder  to  enable  ST  to  exchange  traffic 
with  the  New  Brunswick  Southern  Railroad. 


of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  the  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  AT&T/GIS,  West  Columbia.  SC; 
Amdahl  Corporation.  Sunnyvale,  CA; 
Chorus  Systems.  Beaverton.  OR;  Fujitsu 
Limited.  Kawasaki.  JAPAN;  Hewlett- 
Packard.  Ft.  Collins.  CO;  ICL.  Berks. 
Bracknell.  GREAT  BRITAIN;  Locus 
Computing.  Inglewood,  CA;  Microport. 
Scotts  Valley,  CA;  MITSUBISHy apricot. 
Kamakura.  JAPAN;  NEC  Systems 
Laboratory,  Inc..  Princeton.  NJ;  Novell, 
Inc..  San  Jose,  CA;  Olivetti  S.p.A..  Ivera. 
ITALY;  Sony  Corporation,  Kanaqwa, 
JAPAN;  Stratus  Computer.  Inc..  San 
Jose,  GREAT  BRITAIN;  and  Unisys 
Corporation,  Blue  Bell,  PA. 

The  nature  and  objectives  of  UTG  are 
to  engage  in  research  and  development 
related  to  the  improvement  of  the  UNIX 
operating  system,  and  to  promote  and 
encourage  the  availability  of  a  variety  of 
"open"  and  compatible  UNIX  based 
products  and  systems  which  meet  the 
many  and  varied  needs  of  the  end  users 
of  those  systems. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
IFR  IDoc.  95-7171  Filed  3-22-95;  8:45  amj 

BILUNG  CODE  441fr-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Petrotechnical  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on 
January  17,  1995.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §4301.  etseq.  ("the  Act"). 
Petrotechnical  Open  Software 
Corporation  ("POSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new.  non-voting 
members  of  POSC:  US  Geological 
Survey.  Denver,  CO;  Geographix 
Incorporated,  Denver,  CO;  Convex 
Computer  Corporation,  Houston.  TX; 
and  System  Development  Inc..  Houston. 
TX. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 


On  January  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7. 1991,  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  October  17. 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  8,  1995  (60  FR  7584). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-7172  Filed  3-22-95;  8:45  am) 

BILUNG  CODE  441(M>1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Spray  Drift  Task  Force 

Notice  is  hereby  given  that,  on 
January  26, 1995.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Spray  Drift  Task  Force  (SDTF)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Specifically,  Akvo 
Chemicals  bv,  Chicago,  IL  and  Merck  & 
Company,  Whitehouse  Station,  NJ  have 
become  members  to  SDTF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  venture.  Membership 
remains  open  and  the  Spray  Drift  Task 
Force  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  15. 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(a)  of  the  Act  on  July  5.  1990 
(55  FR  27701). 

The  last  notification  was  filed  with 
the  Department  on  October  5, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  1,  1994  (59  FR  61639). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-7173  Filed  3-22-95:  8:45  amj 

BILUNG  CODE  4410-01-M 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Corporation  for  Open 
Systems  International 

Notice  is  hereby  given  that,  on 
September  28,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §  4301  et  seq.  ("the  Act"),  the 
Corporation  for  Open  Systems 
International  ("COS")  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
(1)  Electric  Power  Research  Institute 
ceased  membership  in  COS  effective 
July  24,  1994;  (2)  The  BONDING 
Consortium,  Portsmouth,  RI,  has  entered 
into  an  Agreement  with  COS  under 
which  COS  will  develop  an 
interoperability  testing  program  for 
communications  equipment 
implementing  Bandwidth  on  Demand 
("BONDING")  specifications:  (3)  the 
following  organizations  became 
Associates  of  COS's  SONET 
Interoperability  Forum  (the  "Forum") 
on  the  dates  indicated:  Alcatel  Network 
Systems,  Richardson,  TX,  on  June  30, 
1994;  Pacific  Bell,  San  Ramon,  CA,  on 
August  1, 1994;  Reliance  Electric, 
Phoenix.  AZ.  on  June  30.  1994;  and 
Retix.  Santa  Monica.  CA.  on  August  1. 
1994;  (4)  Wind  River  Systems.  Inc.. 
Alameda.  CA.  became  an  Auditing 
Member  of  the  Forum  on  June  30, 1994; 
(5)  The  following  organizations  became 
Patrons  of  the  ISDN  Solutions  '94 
project  of  COS'S  ISDN  Executive 
Council,  on  the  dates  indicated;  diehl 
isdn  GmbH.  Leonberg.  GERMANY,  on 
July  8.  1994;  Intel  Corporation. 
Schaumburg.  IL.  on  July  5.  1994;  and 
Pacific  Bell.  San  Ramon.  CA,  on  June 
30,  1994;  (6)  Shure  Brothers 
Incorporated,  Evanston,  IL  became  an 
Observer  of  COS's  Video 
Teleconferencing  Executive  Interest 
Group  on  July  15,  1994. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  COS.  Membership  in  COS 
remains  open,  and  COS  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  14,  1986,  COS  filed  its 
original  notification  pursuant  to  Section 
6(b)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  11.  1986.  (51  FR  21260). 


The  last  notification  was  filed  by  the 
Department  on  June  13,  1994.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
October  27,  1994  (59  FR  5401 1). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-7174  Filed  3-22-95;  8:45  ami 

BILLMO  COOC  441IM>1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 

Act  of  1993;  National  Information 
Infrastructure  Testt>ed 

Noticeis  hereby  given  that,  on  August 
9, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National 
Information  Infrastructure  Testbed 
("NIIT")  has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  additional  members  of  NIIT  are: 
California  Institute  of  Technology,  Jet 
Propulsion  Laboratory,  Pasadena,  CA; 
Center  for  the  New  West,  Denver,  CO; 
Concurrent  Technologies,  Johnstown, 
PA;  Entergy  Services.  Inc..  New  Orleans. 
LA;  Hitachi  Telecom.  Inc..  Norcross. 
GA;  Hughes  Aircraft  Corporation.  Los 
Angeles,  CA;  Intel  Corporation. 
Hiilsboro.  OR;  MCNC.  Research  Triangle 
Park.  NC;  Methodist  Health  Network  of 
Iowa.  Des  Moines.  lA;  Microelectronics 
&  Computer  Technology  Corporation. 
Austin.  TX;  PeerLogic.  Inc..  San 
Francisco.  CA;  Polaroid  Corporation, 
Cambridge.  MA;  University  of  Michigan 
Medical  Center,  Ann  Arbor,  MI;  and 
University  of  Southern  California,  Los 
Angeles,  CA. 

No  other  changes  have  been  made  in 
the  membership,  nature  and  objectives 
of  the  consortium.  Membership  in  NUT 
remains  open,  and  the  consortium 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  December  7,  1993.  NIIT  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  18,  1994  (59  Fed.  Reg. 
25960). 

The  last  notification  was  filed  with 
the  Department  on  April  26,  1994.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  23.  1994  (59  FR  32463). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
jFR  Doc.  95-7175  Filed  3-22-95:  8:45  am) 

BtLLMQ  COOe  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  HDP  User  Group 
International,  Inc. 

Notice  is  hereby  given  that,  on 
September  14. 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  HDP 
User  Group  International,  Inc.,  an 
Arizona  non-profit  corporation,  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  identities  of 
the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Ruben  Bergman,  Alvsjo,  Sweden; 
Advanced  Micro  Devices,  Sunnyvale, 
CA;  Alcatel.  Aventom,  Belgium;  Digital 
Equipment  Corp.,  Maynard,  MA; 
Ericsson  Telecom  AB,  Stockholm, 
Sweden;  International  Business 
Machines,  Hopewell  Junction,  NY; 
Nokia,  Espoo,  Finland;  and  Northern 
Telecom,  Ltd.,  Kanata,  Ottawa.  Canada. 

The  HDP  User  Group  International. 
Inc.  Began  in  August.  1990.  as  an 
informal  group  of  companies  from 
Europe  and  North  America  whose  goal 
was  to  influence  the  development  of 
standard  component  assembly,  and 
interconnect  technologies  required  for 
dense  electronic  and  opt-electronic 
systems,  or  High  Density  Packaging. 
HDP  began  operating  under  the  VMEbus 
International  Trade  Association  in  1993, 
operating  as  a  user  group  with 
representatives  from  within  the 
industry.  Subsequently,  HDP  separated 
from  VMEbus  and  on  June  15. 1994. 
HDP  incorporated  as  a  nonprofit 
'Corporation  under  the  laws  of  the  State 
of  Arizona.  HDP  supports,  in  concept, 
open  packaging  technologies  as  opposed 
to  proprietary  packaging  technologies. 

The  general  areas  of  planned  activity 
are  as  follows:  (a)  Collecting  the 
requirements  for  End  Users  and  the 
Industry;  (b)  collecting  the  requirements 
of  Users  for  pre-defined  application 
profiles,  based  upon  supplier 
opportunities;  (c)  defining  preferred 
concepts  of  packaging  with  Suppliers 


and  their  organizations;  and  (d)  working 
with  Suppliers  and  their  organizations 
aimed  at  promoting  preferred  concepts 
to  develop  industry  standards. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-7176  Filed  3-22-95;  8:45  am) 

BILUNG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Corporation  for  Open 
Systems  International 

Notice  is  hereby  given  that,  on 
December  22.  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Corporation  for  Open  Systems 
International  ("COS")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
1)  Anritsu  Wiltron,  Morgan  Hill,  CA, 
and  Hitachi  Telecom,  Norcross,  GA, 
became  Associates  of  COS's  SONET 
Interoperability  Forum  (the  "Forum") 
on  November  30,  1994,  and  September 
27,  1994,  respectively;  (2)  DSET 
Corporation,  Bridgewater,  NJ,  and  Open 
Networks  Engineering,  Inc.,  Ann  Arbor, 
MI,  became  Auditing  Members  of  the 
Forum  on  October  20, 1994,  and 
September  30, 1994,  respectively;  (3) 
Vivo  Software,  Inc.,  Waltham,  MA, 
became  an  Associate  of  COS's  Video 
Teleconferencing  Executive  Interest 
Group  on  November  11,  1994. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  COS.  Membership  in  COS 
remains  open,  and  COS  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  14, 1986,  COS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  11,  1986  (51  Fed.  Reg. 
21260). 

The  last  notification  was  filed  with 
the  Department  on  September  28, 1994. 
This  notice  has  not  yet  been  published 
in  the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-7177  Filed  3-22-95;  8:45  am] 

BILUNG  COOE  44ia-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  EHC  Technologies 
Consortium — Electrical  Energy — 
Source  Alternatives 

Notice  is  hereby  given  that,  on 
January  27,  1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  of  the  "EHC  Technologies 
Consortium — Electrical  Energy-Source 
Alternatives".  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  General  Motors 
Corporation,  Delco-Remy  Division, 
Anderson,  IN;  Nissan  Research  & 
Development,  Inc..  Farmington  Hills. 
MI;  and  Volvo  Car  Corporation. 
Goteborg.  SWEDEN  have  become  new 
members  of  the  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  venture.  Membership  in 
the  group  research  project  remains 
open,  and  SwRI  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  October  18. 1993.  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  14, 1994  (59  FR  2438- 
2439). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-7178  Filed  3-22-95;  8:45  am) 

BILLMO  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on 
December  12,  1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
PenWare,  Inc.  ("PenWare") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 


notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and 
PenWare,  Palo  Aho,  CA.  Bellcore  and 
PenWare  entered  into  an  agreement 
effective  as  of  November  9.  1994.  to 
engage  in  cooperative  research  to 
investigate  and  understand  the 
technologies  for  wireless  data 
applications  and  to  better  understand 
the  feasibility  and  application  of  these 
technologies  for  exchange  and  exchange 
access  services,  including  experimental 
prototype  fabrication  for  the 
demonstration  of  such  technologies. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-7179  Filed  3-22-95;  8:45  amj 

BILUNG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Cable  Television 
Laboratories,  Inc. 

Notice  is  hereby  given  that,  on 
December  7. 1994.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  Cable 
Television  Laboratories.  Inc. 
("CableLabs")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  thg  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
are  no  longer  members  of  CableLabs: 
Apollo  Cablevision,  Inc.;  Blufiton 
Cablevision,  Ltd.;  and  C-TEC  Cable 
Systems. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  CableLabs.  Membership 
remains  open  and  CableLabs  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  26,  1994  CableLabs 
filed  its  original  notification  pursuant  to 
section  6(b)  of  the  Act.  This  notification 
has  not  yet  been  published. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-7180  Filed  3-22-95:  8:45  am) 
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Notic«  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  Technology  Joint  Venture 

Notice  is  hereby  given  that,  on 
January  17.  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Technology  Joint  Venture  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Acfs 
provisions  limiting  the  recovery  of 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  New  Venture  Gear,  Troy. 
Ml;  Premix  Incorporated,  North 
Kingsville.  OH:  Hercules  Incorporated. 
Wilmington.  DE;  and  Quantum 
Consultants  Inc..  East  Lansing,  Ml. 

The  general  area  of  planned  activity  is 
to  develop,  demonstrate  and 
commercialize  the  use  of  high 
performance  composite  based  materials 
for  power  transmission  systems.  The 
activities  of  this  Technology  Joint 
Venture  will  be  partially  funded  by  an 
award  for  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Etepartment  of 
Commerce. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-7181  Filed  3-22-95;  8:45  am] 

BILLIMO  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  The  ATM  Forum 

Notice  is  hereby  given  that,  on 
November  10.  1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
ATM  Forum  (the  "ATM  Forum")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new  members  of 
ATM  Forum  are:  Silicon  Design  Experts, 
Inc..  Morganville.  NJ;  Summa  Four.  Inc., 
Manchester.  NH;  and  Telogy  Networks, 
Inc.,  Gaithersburg,  MD. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 


activities  of  ATM  Forum.  Membership 
remains  open,  and  the  ATM  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  19.  1993.  ATM  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  2, 1993  (58  FR  31415). 

The  last  notification  was  filed  with 
the  Department  on  August  16,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  1.  1995  (60  FR  11114). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-7182  Filed  3-22-95;  8:45  am) 

MLUNO  COM  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 

Notice  is  hereby  given  that  a  proposed 
Conseot  Decree  and  Settlement  in 
United  States  v.  Minnesota  Mining  and 
Manufbcturing  Co..  Civil  Action  No.  95- 
CV-70860-DT  (E.D.  Mich.),  entered  into 
by  the  United  States,  and  Minnesota 
Mining  and  Manufacturing  Co.  ("3M"), 
was  IcNdged  on  March  8,  1995,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
proposed  Consent  Decree  and 
Settlement  resolves  certain  claims  of  the 
United  States  under  Sections  104  and 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §§9604  and 
9607,  with  respect  to  the  Montie  Drums 
Site  in  Belleville,  Michigan.  Under  the 
Consent  Decree,  3M  will  pay  the  United 
States  $1,100,000,  representing  one 
hundred  percent  of  the  government's 
claims  for  past  response  costs.  In 
addition,  3M  will  pay  the  United  States 
$.50,000  to  settle  civil  penalty  claims 
arising  from  its  alleged  failure  to  fully 
and  accurately  respond  to  information 
requests  from  the  United  States 
Environmental  Protection  Agency. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  and  Settlement  for  30 
days  following  publication  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  for 
the  Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington,  D.C.  20044,  and  should 
refer  to  United  States  v.  Minnesota 
Mining  and  Manufacturing  Co.,  D.J.  Ref. 
No.  90-11-2-834.  The  proposed 
Consent  Decree  and  Settlement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 


of  Michigan,  211  West  Fort  Street,  Suite 
2300  Detroit,  MI  48226,  the  Region  V 
Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604;  and  at  the  Consent 
Decree  Library.  1120  G  Street,  N.W..  4th 
Floor,  Washington,  D.C.  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.00  (25  cents 
per  page  for  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 
(FR  Doc.  95-7169  Filed  3-22-95;  8:45  ami 
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Lodging  of  Consent  Decree  Under  the 
Clean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  §  50.7, 
notice  is  hereby  given  that  on  March  15. 
1995,  a  proposed  Consent  Decree  in 
United  States  v.  California  Almond 
Growers  Exchange  d/b/a  Blue  Diamond 
Growers.  Civil  Action  No.  CIV-S-95- 
475-LKK-GGH,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  California.  That 
action  was  brought  pursuant  to  the 
Clean  Air  Act  for  Blue  Diamond's 
failure  to  obtain  a  new  source  review 
permit  and  a  Prevention  of^ignificant 
Deterioration  permit  prior  to 
construction  of  a  facility  in  Sacramento, 
California,  and  operation  of  that  facility 
without  the  permits  and  in  non- 
compliance with  the  Clean  Air  Act. 
Pursuant  to  the  Consent  Decree,  Blue 
Diamond  must  either  obtain  permits  for 
its  facility  and  comply  with  emissions 
limits  in  the  consent  decree  and  any 
permit  that  is  issued,  replace  the  facility 
in  its  entirety  and  comply  with  the 
Clean  Air  Act,  or  shut  the  facility  down. 
In  addition.  Blue  Diamond  will  pay  an 
initial  civil  penalty  of  $437,000.  and  an 
additional  $238,000  penalty  if  it  does 
not  shut  down  the  facility. 

As  provided  in  28  CFR  50.7,  the 
Department  of  Justice  will  receive 
comments  from  persons  who  are  not 
named  as  parties  to  this  action  relating 
to  the  proposed  Consent  Decree  for  a 
period  of  thirty  days  from  the  date  of 
this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530.  All 


comments  should  refer  to  United  States 
V.  California  Almond  Growers  Exchange 
d/b/a  Blue  Diamond  Growers.  D.J.  Ref. 
90-5-2-1-1679. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  650  Capital  Mall. 
Sacramento,  California;  the  Region  IX 
office  of  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.50 
for  a  copy  of  the  consent  decree  (25 
cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
Joel  M.  Gross. 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  95-7170  Filed  3-22-95;  8:45  am] 
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National  Institute  of  Corrections 
Request  for  Proposals 

The  National  Institute  of  Corrections, 
U.S.  Department  of  Justice,  is  seeking 
applications  from  organizations  and 
individuals  able  to  develop  and 
distribute  a  quarterly  newsletter  on  jail 
mental  health  services.  A  grant  of  up  to 
$20,000  will  be  awarded  for  a  12-month 
period  beginning  June  1, 1995. 
Applications  must  be  received  by  April 
28,  1995.  For  more  information  and 
application  procedures,  contact  Linda 
Wood,  National  Institute  of  Corrections, 
Jails  Division,  1960  Industrial  Circle, 
Suite  A,  Longmont  CO  80501;  1-800- 
995-6429,  ext.  134;  or  fax  1-303-682- 
0469. 

Morris  L.  Thigpen, 
Director. 
[FR  Doc.  95-7103  Filed  3-22-95;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of  . 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended). 


notice  is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington.  D.C.  20506;  telephone 
(202)  660-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993. 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

Date:  April  20-21. 1995. 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  for  Special  Projects  program  for 
the  March  1995  deadline,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  July  1, 1995. 
David  C.  Fisher. 

Advisory  Committee  Management  Officer. 
jFR  Doc.  95-7131  Filed  3-22-95:  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Opportunity  for  Public  Comment  on 
the  Fourth  Biennial  Revision  of  the 
U.S.  Arctic  Research  Plan 

In  accordance  with  the  Arctic 
Research  and  Policy  Act  of  1984.  Pub. 
L.  98-373,  the  National  Science 
Foundation  announces  an  Opportunity 
for  Public  Comment  on  the  Fourth 
Biennial  Revision  of  the  U.S.  Arctic 
Research  Plan. 


PURPOSE:  Section  109(a)  of  the  Arctic 
Research  and  Policy  Act  requires  a 
biennial  revision  of  the  U.S.  Arctic 
Research  Plan  (due  in  July  1995). 
Section  109(a)  of  the  Act  further 
requires  the  Interagency  Arctic  Research 
Policy  Committee  to  consult  with  a 
number  of  groups  during  development 
of  the  Plan.  The  Interagency  Committee 
and  its  staff  and  working  groups  have 
prepared  a  draft  revision  to  the  Plan, 
which  will  be  available  for  review  in  the 
following  locations: 
Arlington.  Virginia:  Office  of  Polar 

Programs,  Room  755,  National 

Science  Foundation.  4201  Wilson 

Boulevard,  Arlington,  Virginia; 
Anchorage,  Alaska:  The  Alaska 

Resource  Library,  Federal  Building. 

222  W.  7th  St..  1st  Floor; 
Juneau.  Alaska:  The  Alaska  State 

Library,  State  Office  Building,  333 

Willoughby  Avenue.  Circulation 

Desk,  8th  Floor; 
Fairbanks,  Alaska:  The  Rasmuson 

Library,  University  of  Alaska, 

Fairbanks,  Reserve  Desk. 

Representatives  of  the  groups  named 
in  section  109(a)  of  the  Act  (residents  of 
the  Arctic,  the  private  sector  and  public 
interest  groups)  as  well  as  members  of 
the  general  public,  are  invited  to  obtain 
a  copy  of  the  draft  revision  for  review. 
The  biennial  revision  to  the  Arctic 
Research  Plan  is  organized  to  address 
research  needs  in  the  following  area: 

1.  Arctic  Oceans  and  Marginal  Seas; 

2.  Atmosphere  and  Climate; 

3.  Land  and  Offshore  Resources; 

4.  Land-Atmosphere  Interactions; 

5.  Engineering  and  Technology; 

6.  Social  Science;  and 

7.  Health. 

Coordinated  interagency  efforts  and 
supporting  programs  are  also  discussed. 
These  include  research  in  the  Arctic 
ocean,  cultural  and  natural 
characteristics  of  the  Bering  region, 
environmental  monitoring,  arctic 
contamination  studies,  data  and 
information,  logistics,  and  international 
activities. 

PUBLIC  PARTICIPATION:  Comn^ents  from 
representatives  of  groups  named  in  the 
Arctic  Research  and  Policy  Act  are 
encouraged.  Written  comments  should 
be  submitted  to  the  address  below  by 
April  25.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  would  like  to  review  a  copy  of  the 
draft  biennial  revision,  but  are  unable  to 
visit  one  of  the  above  locations,  please 
write  to  the  following  address:  Arctic 
Research  Staff.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230,  or  call  (703) 
306-1031,  or  FAX  to  (703)  306-0139. 
Information  v^ll  be  available  after 
March  24,  1995. 
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COSTS:  None. 
ChariM  E.  Myers, 

Head.  Arctic  Staff.  National  Science 

Foundation. 

IFR  Doc  95-7096  Filed  3-22-95:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-^10] 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
69  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee)  for  operation 
of  the  Nine  Mile  Point  Nuclear  Station, 
located  in  Oswego  County.  New  York. 

The  proposed  amendment  would 
revise  the  Nine  Mile  Point  Nuclear 
Station.  Unit  2,  Technical  Specifications 
(TSs).  Specifically.  TS  4.6.1.2.  a  would 
be  modified  to  allow  the  second  Primary 
Containment  Integrated  Leakage  Rate 
Test  (Type  A)  to  be  p)erformed  at  the 
fifth  refueling  outage  (RF-05)  or  72 
months  after  the  first  Type  A  test 
instead  of  the  fourth  refueling  outage 
(RF-04)  as  currently  scheduled. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  signiHcant 
hazards  consideration,  which  is 
presented  below: 

1.  The  operation  of  Nine  Mile  Point  Unit 
2.  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 


The  proposed  change  for  performance  of 
the  second  Type  A  test  until  RF-05  does  not 
increase  the  probability  of  a  previously 
analyzed  accident  occurring.  Primary 
containment  leakage  is  not  the  precursor  to 
any  analyzed  event.  Type  A  testing  is  done 
to  confirm  the  ability  of  the  primary 
containment  to  limit  leakage  consistent  with 
the  safety  analysis  assumptions.  Therefore,  a 
change  in  the  test  interval  will  not  result  in 
an  increase  in  the  probability  of  an  accident 
previously  analyzed.  This  has  also  been 
confirmed  by  the  risk  assessment  described 
above  (in  amendment  proposal). 

Extension  of  the  second  Type  A  test  will 
not  affect  the  containment's  ability  to 
maintain  leakage  l)elow  that  assumed  in  the 
safety  analysis.  The  previous  Type  A  test  was 
completed  successfully,  and  there  have  been 
no  plant  modifications  (other  than  those  that 
required  Type  B  or  C  testing)  since  the  last 
test  which  could  directly  affect  the  test 
results.  Type  B  and  C  testing  of  individual 
penetrations  has  been  satisfactory  and  will 
continue  to  be  performed  in  accordance  with 
the  Technical  Specifications.  There  have 
been  no  pressure  or  tem()erature  excursions 
in  the  containment  which  could  have 
adversely  affected  containment  integrity. 
Hence,  the  ability  of  the  containment  to 
maintain  leakage  within  the  Type  A  test 
limits  will  be  maintained.  This  testing 
provides  assurance  that  the  consequences  of 
radioactive  leakage  area  within  lOCFRlOO 
and  GDC-19  limits.  Therefore,  the  proposed 
change  will  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  for  performance  of 
the  second  Type  A  test  until  RF-05  will  not 
affect  the  test  methodology  or  acceptance 
criteria  nor  does  it  alter  the  physical 
containment  structure  or  boundary  in  any 
way.  There  will  be  no  addition  or  removal  of 
plant  hardware.  No  new  plant  operating 
modes  are  being  introduced.  The  primary 
containment  will  continue  to  perform  its 
accident  mitigation  function  of  minimizing 
lealiage  of  radioactivity  to  the  secondary 
containment.  Results  of  the  previous  Type  A 
tests  are  well  below  allowable  limits,  and 
there  have  been  no  plant  modifications  since 
the  last  test  nor  are  any  planned  that  could 
directly  impact  the  previous  Type  A  test 
results.  The  primary  containment  performs  a 
mitigation  function  and  is  not  an  initiator  of 
any  analyzed  event.  A  risk  assessment  was 
performed  which  indicates  that  deferral  of 
the  Type  A  ILRT  will  not  result  in  any  new 
accident  scenarios. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Safety  margins  are  established  through  the 
Nine  Mile  Point  Unit  2  safety  analyses  as 
reflected  in  the  Technical  Specification 
Limiting  Conditions  for  Operation. 


Containment  leak  rates  assumed  in  the  safety 
analyses  are  not  increased  by  the  proposed 
change  to  the  surveillance  interval.  The 
acceptance  criteria  which  must  l>e  met  to 
verify  that  leak  rates  remain  within  assumed 
values  will  also  not  be  changed. 

Although  the  interval  between  the  first  and 
second  Type  A  tests  is  72  months,  no  plant 
modifications  have  been  made  nor  are 
planned  which  would  invalidate  past  leak 
test  results  which  confirm  acceptable 
containment  integrity.  Furthermore,  Type  B 
and  C  testing  of  individual  penetrations  has 
been  satisfactory  and  will  continue  to  be 
performed  in  accordance  with  the  Technical 
Specifications  to  assure  that  containment 
integrity  is  maintained. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 


Maryland,  from  7:30  a.m.  To  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW., 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  24,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Reference 
and  Documents  Department.  Penfield 
Library.  State  University  of  New  York. 
Oswego.  New  York.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which  ,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Sfreet.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi^  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Ledyard 
B.  Marsh:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register.  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Mark  J.  Wetterhahn,  Esquire, 
Winston  &  Strawn,  1400  L  Street,  NW., 
Washington.  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  9,  1995.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department. 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Gordon  E.  Edison,  , 

Senior  Project  Manager.  Project  Directorate 
1-1.  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
jFR  Doc.  95-7185  Filed  3-22-95;  8:45  am) 
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Atomic  Safety  and  Licensing  Board 
Panel;  Advanced  Medical  Systems, 
Inc.,  Cleveland,  Ohio;  Correction 

[Docket  No.  30-16055-ML-Ren;  ASLBP  Mo. 
95-707-O2-ML-Ren  (Source  Material 
License  No.  34-1 9089-01 )]  « 

March  17.  1995. 

In  the  Notice  of  Hearing,  issued 
March  13.  1995.  published  at  60  FR 
14467,  March  17,  1995,  a  reference  is 
made  on  page  14467  to  a  Memorandum 
and  Order,  dated  March  10. 1995.  That 
date  should  be  March  13.  1995. 

Dated:  March  17. 1995. 
MershaU  E.  Miller. 

Presiding  Officer.  Administrative  Judgp. 
|FR  Doc.  95-7184  Filed  3-22-95;  8:45  ami 
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Draft  NUREG;  issuance,  Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  developed  a  draft  guideline 
document  for  the  review  of  advanced 
control  room  designs  and  advanced 
human-system  interfaces  that  may  be 
located  within  conventional  control 
rooms.  This  is  being  issued  as  Draft 
Revision  1  to  NUREG-0700.  "Human 
System  Interface  Design  Review 
Guideline,"  which  is  the  successor  to. 
and  integrates  relevant  sections  of.  the 
current  guidance  used  by  the  staff. 
NUREG-0700  (1981),  "Guidelines  for 
Control  Room  Design  Reviews." 

Draft  Revision  1  to  NUREG-0700  is 
not  a  backfit  and  does  not  impose  new 
requirements  on  current  plants.  It  is  not 
a  generic  communication  that  proposes 
a  new  staff  position  or  seeks  additional 
licensee  commitments.  This  document 
would  not  apply  to  licensees  under  10 
CFR  Fart  50  for  the  review  of  human- 
system  interfaces  unless  the  licensee 
initiated  a  voluntary  upgrade. 

Draft  Revision  1  to  NUREG-0700  has 
been  developed  to  apply  primarily  to 
advanced  reactors.  New  plant  designs, 
submitted  to  the  NRC  for  review  and 
approval  under  10  CFR  52.47(a)(l)(ii). 
must  meet  10  CFR  50.34(f)(2)(iii).  which 
requires  a  "control  room  design  that 
reflects  state-of-the-art  human  factors 
principles."  Revision  1  to  NUREG-0700 
will  be  used  by  the  staff  as  part  of  the 
comprehensive  human  factors 
engineering  review  process  for 
advanced  reactors  described  in  the 
"Human  Factors  Engineering  Program 
Review  Model."  NUREG-0711  (July 
1994). 

Draft  Revision  1  to  NUREG-0700  is 
consistent  with  a  previously  established 
Commission  position  in  that  it  does  not 
include  generic  design  certiHcation 
communications  or  generic  decisions  for 
future  plants  (see  SECY-92-224.  June 


22.  1992).  The  NUREG  itself  is  not 
mandatory.  Rather,  the  guidelines 
contained  within  it  represent  good 
human  factors  engineering  practice 
based  upon  state-of-the-art  research  and 
validated  review  criteria  developed  in 
the  nuclear  industry  as  well  as  in  other 
fields,  primarily  military  and  aerospace. 
The  draft  guidelines  have  been 
subjected  to  extensive  independent  peer 
review  by  subject  matter  experts  as  part 
of  their  development. 

The  Commission  encourages 
comment  from  all  interested  parties,  and 
specifically  from  facilities  licensed 
under  10  CFR  Part  50,  with  regard  to  the 
staffs  contention  that  no  backfitting  is 
intended  for  current  licensees  with  the 
issuance  of  this  guidance  document 
unless  a  licensee  initiates  a  voluntary 
upgrade  to  its  human-system  interface. 

The  comment  period  expires  May  15. 
1995.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date. 

Mail  comments  to:  Chief.'Rules 
Review  and  Directives  Branch.  Division 
of  Freedom  of  Information  and 
Publication  Services.  Mail  Stop  T-6D59. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 
Comments  may  be  hand-delivered  to 
11545  Rockville  Pike.  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
Workperfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  (>ersonal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number  1-800-303- 
9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  he  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld.  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 


The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS. 
703-321-8020.  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-8020  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  the  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  Hne.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  area  and 
menus,  including  the  Rules  menu. 
Although  you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FEDWORLD  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FEDWORLD  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP  that  mode  only  provides  access 
for  downloading  files  and  does  not 
display  the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards,  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  telephone  (301) 
415-5780;  e-mail  AXD3@nrc.gov. 

NUREGs  are  available  for  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC.  Requests  for  single  copies  of 
NUREGs  (which  may  be  reproduced) 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Distribution  and  Mail  Services  Section. 
Telephone  requests  cannot  be 
accommodated.  NUREGs  are  not 
copyrighted,  and  Commission  approval 
is  not  required  to  reproduce  them. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 

Wachtel,  Office  of  Nuclear  Regulatory 


Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
telephone  (301)  415-6498;  e-mail 
jxw4@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 

Franklin  D.  Coffinan.  Jr.. 

Chief,  Control,  Instrumentation  &  Human 
Factors  Branch.  Division  of  Systems 
Technology,  Office  of  Nuclear  Regulatory 
Research. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Pel.  No.  IC-20961;  No.  812-«302] 

Jackson  National  Life  Insurance 
Company,  et  al. 

March  17, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANTS:  Jackson  National  Life 
Insurance  Company  ("Jackson 
National").  Jackson  National  Separate 
Account-I  ("Separate  Account")  and 
Jackson  National  Financial  Services, 
Inc.  ("Services"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
or  any  other  separate  account  ("Other 
Accounts")  established  by  Jackson 
National  to  support  certain  fiexible 
premium  individual  deferred  variable 
annuity  contracts  ("Contracts")  as  well 
as  other  variable  annuity  contracts  that 
are  substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts"). 

FILING  DATE:  The  application  was  filed 
on  October  21.  1994.  and  was  amended 
and  restated  on  December  29, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request.  jDersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  11, 1995,  and  should  be 


accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  D.C.  20549. 
Applicants.  Thomas  J.  Meyer.  Esq..  5901 
Executive  Drive,  Lansing.  Michigan 
48911.    . 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  K.  Ellis,  Attorney,  or  Wendy  F. 
Friedlander,  Deputy  Chief,  both  at  (202) 
942-0670,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  Jackson  National,  a  stock  life 
insurance  company,  is  organized  in 
Mic.*^  gan  and  licensed  to  do  business  in 
the  District  of  Columbia  and  all  states 
except  Maine  and  New  York.  Jackson 
National  is  an  indirect  wholly-owned 
subsidiary  of  Prudential  Corporation 
pic,  London,  England. 

2.  The  Separate  Account  is  a  separate 
account  established  by  Jackson  National 
to  fund  the  Contracts.  The  Separate 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act  and  the  Contracts 
are  registered  as  securities  under  the 
Securities  Act  of  1933. 

3.  Jackson  National  will  establish  for 
each  investment  option  offered  under 
the  Contract  a  Separate  Account 
subaccount  or  portfolio  ("Subaccount"), 
which  will  invest  solely  in  a  specific 
corresponding  series  of  the  JNL  Series 
Trust  or  of  some  other  designated 
investment  company  ("Funds").  The 
Funds  will  be  registered  under  the  1940 
Act  as  open-end  management 
investment  companies.  Each  Fund 
series  will  have  separate  investment 
objectives  and  policies. 

4.  Services  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  Services,  a  wholly  owned 
subsidiary  of  Jackson  National,  is 
registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

5.  The  Contracts  are  flexible  premium 
individual  deferred  variable  annuity 
contracts.  They  may  be  purchased  on  a 
non-tax  qualified  basis  ("Non-Qualified 


Contracts")  or  they  may  be  purchased 
and  used  in  connection  with  retirement 
plans  that  qualify  for  favorable  federal 
income  tax  treatment  ("Qualified 
Contracts").  The  Non-Qualified 
Contracts  may  be  purchased  with  an 
initial  premium  of  $5,000  and  the 
Qualified  Contracts  may  be  purchased 
with  an  initial  premium  of  $2,000.  The 
minimum  subsequent  premium  for  both 
the  Unqualified  and  Qualified  Contracts 
is  $500  (or  $50  if  made  in  connection 
with  an  automatic  payment  plan).' 
Premiums  may  be  allocated  to  one  or 
more  of  the  Separate  Account 
Subaccounts  that  have  been  established 
to  support  the  Contracts.  The  Contracts 
also  provide  for  the  allocation  of 
premiums  to  the  general  account  of 
Jackson  National,  where  such  pnemiums 
are  credited  with  a  predetermined  fixed 
rate  of  interest. 

6.  The  Contracts  provide  for  a  series 
of  annuity  payments  beginning  on  the 
annuity  date.  Several  annuity  forms  are 
available  under  the  Contracts. 

7.  The  Contracts  provide  for  a  death 
benefit  if  the  annuitant  dies  during  the 
accumulation  period.  The  standard 
death  benefit  is  the  greater  of:  (1)  The 
Contract  value  at  the  end  of  the 
valuation  period;  ^  or  (2)  the  total  dollar 
amount  of  premiums  made  prior  to  the 
annuitant's  death,  minus  the  sum  of  any 
partial  withdrawals  and  premium  taxes 
incurred.  Where  permitted  by  state  law, 
Jackson  National  will  provide  an 
enhanced  death  benefit.  This  benefit  is 
determined  by  recomputing  the  total 
dollar  amounts  under  (2)  above 
annually  at  5%  (4%  if  the  annuitant  was 
age  70  or  older  on  the  issue  date)  to  the 
date  of  death,  and  paying  the  greater  of 
the  amount  so  determined  and  the 
following  amount,  which  is  deemed  to 
be  $0  if  the  annuitant  dies  prior  to  the 
seventh  Contract  year:  the  Contract 
value  at  the  seventh  Contract  year,  plus 
any  premiums  made  since  that  time  and 
before  the  death  of  the  annuitant,  minus 
the  sum  of  the  total  amount  of  partial 
withdrawals  since  the  seventh  year  and 
premium  taxes  incurred  since  the 
seventh  year,  all  accumulated  annually 
at  5%  (4%  if  the  annuitant  was  age  70 
or  older  on  the  issue  date)  to  the  date 

of  death.  However,  the  enhanced  death 
benefit  shall  not  exceed  250%  of  all 
premiums  paid  under  a  Contract, 


'  Jackson  National  may  waive  the  minimum 
premiums  at  any  time. 

^Applicants  define  the  valuation  period  as  the 
period  commencing  at  the  close  of  normal  trading 
on  each  day  the  New  York  Stock  Exchange 
("NYSE")  is  open  for  business.  ("Valuation  Date") 
and  ending  at  the  close  of  the  NYSE  on  the  next 
succeeding  Valuation  Date. 
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reduced  by  the  amount  of  any  partial 
withdrawals. 

8.  Certain  charges  and  fees  are 
assessed  under  the  Contracts.  During  the 
accumulation  and  annuity  periods, 
amounts  allocated  to  the  Separate 
Accounts  may  be  transferred  among 
Subaccounts.  Prior  to  the  annuity  date, 
transfers  from  the  Separate  Account  to 
the  fixed  account  and,  to  a  limited 
extent,  from  the  fixed  account  to  the 
Separate  Account,  also  are  permitted. 
There  is  no  transfer  fee  charged  for  the 
first  15  transactions  effecting  transfers 
in  any  Contract  year.  Subsequent 
transfers  within  a  Contract  year, 
however,  will  be  assessed  a  fee  of  $25 
per  transfer.  This  fee  will  be  deducted 
firom  Contract  values  that  remain  in  the 
Subaccount  from  which  the  transfer  was 
made.  If  these  Contract  values  are 
insufficient  to  pay  the  transfer  fee,  the 
fee  will  be  deducted  from  transferred 
Contract  values.  The  transfer  fee  is  at 
cost  with  no  anticipation  of  profit. 

9.  A  contingent  Deferred  sales  charge 
("CDSC")  may  be  imposed  on  certain 
withdrawals.  The  amount  of  the  CDSC 
decreases  annually  from  7%  to  0%  over 
8  Contract  years.  The  CDSC  is  deducted 
from  the  remaining  Contract  value.  For 
the  purposes  of  determining  the  CDSC 
withdrawals  will  be  allocated  first  to 
investment  income,  if  any  (which  may 
generally  be  withdrawn  free  of  the 
CDSC).  and  then  to  premiums  on  a  first- 
in,  first-out  basis  so  that  all  withdrawals 
are  allocated  to  premiums  to  which  the 
lowest  (if  any)  CDSC  applies.  In 
addition,  there  may  be  a  free  withdrawal 
amount  for  the  first  withdrawal  during 

a  Contract  year.  This  withdrawal 
amount  is  equal  to  10%  of  premiums 
that  remain  subject  to  the  CDSC,  less 
eamirigs  in  the  owner's  account.' 

10.  During  the  valuation  period, 
Jackson  National  will  deduct  an 
administration  charge  from  each 
Subaccount  of  the  Separate  Account. 
The  charge  is  equal,  on  an  annual  basis, 
to  .15%  of  the  net  asset  value  of  each 
Subaccount.  The  administration  charge 
is  designed  to  compensate  Jackson 
National  for  assuming  administrative 
expenses  related  to  the  Separate 
Account  and  the  issuance  and 
maintenance  of  the  Contracts. 

11.  An  annual  contract  maintenance 
charge  of  $35  will  be  charged  against 
each  Contract.  The  contract 
maintenance  charge  will  be  assessed 
each  anniversary  of  the  Contract  date 
that  occurs  on  or  prior  to  the  annuity 
date.  In  the  event  that  a  total  surrender 
of  the  Contract  value  is  made  other  than 
on  such  anniversary,  the  charge  will  be 


assessed  as  of  the  date  of  surrender 
without  assert  that  this  charge 
reimburses  Jackson  National  for  the 
expenses  incurred  in  establishing  and 
maintaining  records  relating  to  the 
Contracts. 

12.  Applicants  represent  that  the 
administration  charge  and  the  contract 
maintenance  charge  will  not  increase 
regardless  of  the  actual  cost  incurred.  In 
addition.  Applicants  represent  that 
these  charges  are  at  cost  with  no 
anticipation  of  profit.  Applicants  rely  on 
Rule  26(a)(1)  of  the  Act  to  deduct  the 
transfer  fee,  the  CDSC,  the 
administration  charge  and  the  contract 
maintenance  charge.* 

13.  Jackson  National  proposes  to 
deduct  a  mortality  and  expense  risk 
charge  from  each  Subaccount  during 
each  valuation  period.  Jackson  National 
represents  that  the  aggregate  mortality 
and  expense  risk  charge  is  equal,  on  an 
annual  basis,  to  1.25%  of  the  net  asset 
value  on  each  Subaccount.  Of  this 
amount,  approximately  1.02%  is  for 
mortality  risks  (of  which  .90%  is  for  the 
standard  death  benefit  and  .12%  is 
assessed  for  the  enhanced  death  benefit) 
and  .23%  is  for  expense  risks. 

14.  Jackson  National  assumes  the 
mortality  risk  that  the  life  expectancy  of 
the  annuitant  will  be  greater  than  that 
assumed  in  the  guaranteed  annuity 
purchase  rates,  thus  requiring  Jackson 
National  to  pay  out  more  in  annuity 
income  than  it  had  planned.  Additional 
mortality  risks  assumed  by  Jackson 
National  are  that  it  will  waive  the  CDSC 
in  the  event  of  the  death  of  the  owner 
and  Jackson  National's  contractual 
obligation  to  provide  a  standard  and  an 
enhanced  death  benefit  prior  to  the 
annuity  date.  Thus,  Jackson  National 
assumes  the  risk  that  it  may  not  be  able 
to  cover  its  distribution  expenses  and 
that  the  owner  may  die  at  a  time  when 
the  amount  of  the  death  benefit  payable 
exceeds  the  then  net  surrender  value  of 
the  Contracts.  The  expense  risk  assumed 
by  Jackson  National  is  that  the  contract 
administration  charge  will  be 
insufficient  to  cover  the  cost  of 
administering  the  Contracts. 

15.  In  the  event  the  mortality  and 
expense  risk  charges  are  more  than 
sufficient  to  cover  Jackson  National's 
costs  and  expenses,  any  excess  will  be 
a  profit  to  Jackson  National.  Any  profit 
realized  by  these  charges  may  be  used 
by  Jackson  National  to,  among  other 
things,  offset  los.ses  experienced  when 
the  mortality  and  expense  risk  charges 
are  insufficient.  These  charges  may  not 
be  increased  under  the  Contracts. 


16.  Should  the  owner  live  in  a 
jurisdiction  that  levies  a  premium  tax. 
Jackson  National  will  pay  the  taxes 
when  due.  Jackson  National  represents 
that  state  premium  taxes  may  range  up 
to  3.5%  to  purchase  payments  and  are 
subject  to  change.  Jackson  National 
reserves  the  right  to  deduct  the  amount 
of  the  tax  either  from  the  premiums  as 
they  are  received  or  deduct  the  tax  at  a 
later  date  as  permitted  or  required  by 
applicable  law. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940,  in  relevant  part,  prohibit  a 
registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Separate  Account  and  the  Other 
Accounts  in  connection  with  the 
Contracts  and  Future  Contracts  of  the 
1.25%  charge  for  the  assumption  of 
mortality  and  expense  risks.  Applicants 
assert  that  the  terms  of  the  relief 
requested  with  respect  to  any  Future 
Contracts  funded  by  the  Separate 
Account  or  Other  Accounts  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
Applicants  would  have  to  request  and 
obtain  exemptive  relief  for  each  new 
Other  Account  it  establishes  to  fund  any 
Future  Contract.  Applicants  submit  that 
any  such  additional  request  for 
exemption  would  present  no  issues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
application,  and  that  investors  would 


'  lackson  National  slates  that  it  may  waive  the 
CDSC  under  certain  circunutances. 


*  Applicants  represent  that,  during  the  notice 
period,  the  application  will  be  amended  to  reflect 
this  representation. 


not  receive  any  benefit  or  additional 
protections  thereby.* 

Applicants  submit  that  the  requested 
relief  is  appropriate  in  the  public 
interest,  because  it  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  Applicants  to  file  redundant 
exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  The  delay  and  expense 
involved  in  having  repeatedly  to  seek 
exemptive  relief  would  reduce 
Applicants'  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise. 

Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons. 

Applicants  thus  believe  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Applicants  represent  that  the 
1.25%  per  annum  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
annuity  contracts.  This  representation  is 
based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  takipig  into 
consideration  such  factors  as,  among 
others,  the  current  charge  levels  and 
benefits  provided,  the  existence  of 
expense  charge  guarantees  and 
guaranteed  annuity  rates.  Jackson 
National  will  maintain  at  its  principal 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of. 
Applicants'  comparative  review. 

5.  Jackson  National  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  Separate  Accounts"  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Accounts  and  their 
investors.  Jackson  National  represents 
that  it  will  maintain  and  make  available 
to  the  Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

6.  The  Separate  Accounts  will  be 
invested  only  in  management 
investment  companies  that  undertake, 
in  the  event  the  company  should  adopt 
a  plan  for  financing  distribution 
expenses  pursuant  to  rule  12b-l  under 
the  1940  Act.  to  have  such  plan 
formulated  and  approved  by  the 


'Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


company's  board  members,  the  majority 
of  whom  are  not  "interested  persons"  of 
the  management  investment  company 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-7139  Filed  3-22-95;  8:45  am) 
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[Release  No.  34-35502;  File  No.  SR-PSE- 
94-27] 

Self-Regulatory  Organizations;  The 
Pacific  Stock  Exchange  Incorporated; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Implementation  of 
a  Three-Day  Settlement  Standard 

March  16.  1995. 

On  December  19,  1994,  The  Pacific 
Stock  Exchange  Incorporated  ("PSE") 
filed  a  proposed  rule  change  (File  No. 
SR-PSE-94-27)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
January  12,  1995  to  solicit  comments 
from  interested  persons.^  The 
Commission  received  one  written 
comment.*  As  discussed  below,  this 
order  approves  the  proposed  rule 
change. 

I.  Description 

In  October  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act  * 
which  establishes  three  business  days 
after  the  trade  date  ("T+3"),  instead  of 
five  business  days  ("T+5"),  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7, 1995.*  Several 


M5U.S.C.  §78s(b)(1988). 

^Securities  Exchange  Act  Release  No.  35193 
(January  4,  1995).  60  FR  3015. 

^  Letter  from  P.  Howard  Edelstein,  President. 
Electronic  Settlements  Group.  Thomson  Trading 
Services.  Inc..  to  Jonathan  G.  Kalz.  Secretary, 
Commission  (February  1. 1995). 

«  17  CFR  240.15C6-1  (1994). 

*  Securities  Exchange  Act  Release  Nos.  33023 
(October  6,  1993),  58  FR  52891  (order  adopting  Rule 
15C6-1  and  34952  (November  9.  1994).  59  FR  59137 


of  the  PSE's  rules  are  interrelated  with 
the  standard  settlement  time  frame.  The 
purpose  of  the  proposed  rule  change  is 
to  amend  PSE's  rules  to  be  consistent 
with  a  T+3  settlement  standard  for 
securities  transactions. 

Under  PSE  Rule  5.7,  transactions  in 
stocks  traded  "regular"  will  be  "ex- 
dividend"  or  "ex-rights,"  as  the  case 
may  be,  on  the  second  business  day 
preceding  the  record  date  fixed  by  the 
company  or  the  date  of  the  closing  of 
transfer  books,  except  when  PSE's  board 
of  directors  rules  otherwise.  Rule  5.7 
also  provides  that  should  such  record 
date  or  such  closing  of  transfer  books 
occur  upon  a  day  other  than  a  business 
day,  this  rule  applies  for  the  third 
preceding  business  day. 

Under  Rule  5.9(a)(2),  transactions  in 
securities  admitted  to  dealings  on  an 
"issued"  basis  settling  "regular  way" 
will  be  for  delivery  on  the  third 
business  day  following  the  day  of  the 
contract.  Rule  5.9(a)(3)  provides  that 
transactions  on  a  "seller's  option"  basis 
will  be  made  for  delivery  at  the  option 
of  the  seller  within  the  time  specified  in 
the  option,  which  time  may  not  be  less 
than  four  business  days  following  the 
date  of  the  contract.  Rule  5.9(a)(4) 
provides  that  transactions  in  rights  and 
warrants  may  be  made  on  a  "next  day" 
basis  only  during  the  three  business 
days  preceding  the  final  day  for  trading 
therein. 

Rule  9.12(a)(4)  requires  that  no 
member  organization  may  grant  delivery 
versus  payment  ("DVP")  or  receipt 
versus  payment  ("RVP")  privileges  to  a 
customer  without  obtaining  an 
agreement  from  the  customer  to  provide 
instructions  to  its  agent  no  later  than  the 
second  day  after  the  trade  date  for  RVP 
trades  or  no  later  than  the  first  business 
day  after  trade  date  for  DVP  trades. 

PSE  has  requested  that  the  proposed 
rule  change  become  effective  on  the 
same  date  as  Rule  15c6-l.  Rule  15c6- 
1  will  become  effective  on  June  7, 
1995.6 

II.  Written  Comment 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services,  Inc.  ("Thomson")  suggesting 
that  additional  regulatory  changes  may 
be  necessary  to  implement  T+3 


(changing  effective  date  from  June  1. 1995.  to  June 
7.  1995). 

"The  transition  frtim  five  day  settlement  to  three 
day  settlement  will  occur  over  a  four  day  period. 
Friday.  June  2.  will  tie  the  last  trading  day  with  five 
business  day  settlement.  Monday.  June  5.  and 
Tuesday.  June  6.  will  be  trading  days  with  four 
business  day  with  three  business  day  settlement.  As 
a  resuh,  trades  btim  June  2  and  June  5  will  settle 
on  Friday.  June  9.  Trades  from  June  6  and  June  7 
will  settle  on  Monday,  June  12. 
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settlement/  Thomas  believes  that  the 
PSE  should  amend  Rule  9.12(a)(5) 
which  requires  the  use  of  the  facilities 
of  a  registered  securities  depository  for 
confirmation  and  acknowledgement  of 
all  transaction  in  depository-eligible 
securities. 

ni.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act.* 
Specifically,  Section  6(b)(5)  states  that 
the  rules  of  the  exchange  must  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information.  The  PSE  rules 
and  other  self-regulatory  organizations' 
rules  currently  establish  the  standard 
time  frame  for  settlement  of  securities 
transactions.  On  June  7,  1995.  the  new 
settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission's  Rule  15cb-l.  As  a  resuh, 
the  PSE's  current  rule  providing  for  a 
T+5  settlement  cycle  will  be 
inconsistent  with  the  Commission  rule. 
This  proposal  will  amend  the  PSE's 
rules  to  harmonize  them  with  the 
Commission's  Rule  15cb-l  and  a  T+3 
settlement  cycle. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  reducing  risks  to 
clearing  corporations,  their  members, 
and  public  investors  which  are  inherent 
in  settling  securities  transactions.  The 
reduction  of  the  time  period  for 
settlement  of  most  securities 
transactions  will  correspondingly 
decrease  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time.  Thus,  fewer  unsettled 
trades  will  be  subject  to  credit  and 
market  risk,  and  there  will  be  less  time 
between  trade  execution  and  settlement 
for  the  value  of  those  trades  to 
deteriorate.^ 

While  Thomson's  letter  supports  the 
PSE's  efforts  to  shorten  the  settlement 
cycle  for  securities  transactions, 
Thomson  believes  that  the  PSE  should 
amend  Rule  9.12(a)(5),  which  requires 
the  use  of  the  facilities  of  a  registered 
securities  depository  for  the 


'  Supra  note  3. 

•15U.S.C.  §78f(1988). 

•The  Commission  release  adopting  Rule  15c6-l 
stated  that  "the  value  of  securities  positions  can 
change  suddenly  causing  a  market  participant  to 
default  on  unsettled  positions.  Because  the  markets 
are  interwoven  through  common  members,  default 
at  one  clearing  corporation  or  by  a  major  market 
participant  or  end-user  could  trigger  additional 
failures  resulting  in  risk  to  the  national  clearance 
and  settlement  system."  Securities  Exchange  Act 
Release  No.  33023  (October  6. 1993).  SB  FR  52891. 


confirmation  and  acknowledgement  of 
all  transactions  in  depository-eligible 
securities  where  payment  for  securities 
purchased  or  delivery  of  securities  sold 
is  to  be  made  by  or  to  an  agent  of  the 
customer.  The  Commission  believes  that 
the  issue  raised  by  the  Thomson  letter 
need  not  be  resolved  prior  to  the 
approval  of  the  proposed  rule  change. 
Discussions  regarding  Thomson's 
concerns  are  underway  among  the 
Commission,  Thomson,  and  DTC.  DTC 
has  submitted  a  rule  filing  that  will 
establish  a  linkage  between  DTC  and 
vendors  such  as  Thomson.'"  The 
Commission  intends  to  consider 
whether  self-regulatory  organization 
rules  should  continue  to  preclude  use  of 
private  vendor  systems  for 
confirmation/affirmation  services  in 
DVP/RVP  trades.  However,  if  the  PSE's 
proposed  rule  change  being  approved  by 
this  order  is  not  approved  prior  to  the 
June  7,  1995,  effective  date  of  Rule 
15c6-l,  the  PSE  rules  will  conflict  with 
the  Commission's  Rule  15c6-l. 

The  Thomson  letter  suggests  that 
approval  of  the  proposed  rule  change 
without  amendments  to  Rule  9.12(a)(5) 
raises  competitive  concerns.  Under  the 
Act,  the  Commission's  responsibility  is 
to  balance  the  perceived  anticompetitive 
effects  of  a  regulatory  policy  or  decision 
against  the  purpose  of  the  Act  that 
would  be  advanced  by  the  policy  or 
decisions  and  the  costs  associated 
therewith.  The  Commission  notes  that 
any  anticompetitive  effects  pointed  to 
by  Thomson  are  not  caused  by  the 
proposed  rule  change  being  approved  by 
this  order  but  rather  by  an  existing  PSE 
rule.  The  Commission  is  reviewing 
Thomson's  claim  but  does  not  believe 
that  approval  of  this  proposal  will  itself 
create  any  burdens  on  competition. 
Moreover,  as  discussed  above,  the  rule 
advances  fundamental  purposes  under 
the  Act,  namely  the  efficient  clearance 
and  settlement  of  securities. 

IV.  Conclusion     ^ 

For  the  reasons  stated  above,  the 
Commission  finds  that  PSE's  proposal  is 
consistent  with  Section  6  of  the  Act." 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
94-27)  be  and  hereby  is  approved  and 
will  become  effective  on  June  7,  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 


Margaret  H.  McFarland. 

Deputy  Secretary. 

jFR  Doc.  95-7138  Filed  3-22-95:  8:45  am] 
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[Release  No.  34-35511;  File  No.  SR-Anfiex- 
95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange.  Inc., 
Relating  to  Options  on  the  Morgan 
Stanley  REIT  Index. 

March  17,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
February  16,  1995,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  March  9, 
1995.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade  options 
on  the  Morgan  Stanley  REIT  Index 
("REIT  Index"),  a  new  index  developed 
by  Morgan  Stanley  &  Co.  Incorporated 
("Morgan  Stanley")  comprised  of  real 
estate  investment  trusts  ("RErTs")^ 
which  are  traded  on  the  Amex,  the  New 


<» Securities  Exchange  Act  Release  No.  35332 
(February  3.  1995).  60  FR  8102  (notice  of  proposed 
rule  Tiling). 

"15U.S.C.  §78f(1988). 

"15  U.S.C.  §78s(b)(2)  (1988) 
"  17  CFR  200.30(a)  (12)  (1994). 


•15U.S.C.  78s(b)(1)(1982). 

»  Amendment  No.  1  provides  additional 
information  regarding  the  Index  components,  and 
states  that  the  Exchange  will  flle  with  the 
Commission  pursuant  to  Section  19(b)(1)  of  the  Act 
should  the  number  of  component  securities  in  the 
Index  exceed  116.  See  letter  from  Claire  P.  McGrath, 
Managing  Director  and  Special  Counsel.  Derivatives 
Securities,  to  Michael  Walinskas.  Branch  Chief. 
Division  of  Market  Regulation.  Commission,  dated 
March  9.  1995  ("Amendment  No.  1"). 

'All  components  of  the  Index  will  be  REITs  as 
that  term  is  defmed  in  Sections  856  through  860  of 
the  Internal  Revenue  Code.  26  U.S.C.  §§  856-60 
(1988  i  Supp.  1993).  Id.  A  REIT  is  a  Tinancial 
vehicle  that  allows  investors  to  pool  funds  for 
participation  in  real  estate  ownership  or  Hnancing. 
REITs  are  subject  to  special  tax  treatment  and  are 
exempt  from  corporate  level  tax  if  they  meet  certain 
qualiflcations.  These  qualifications  include,  but  are 
not  limited  to,  the  distribution  of  95%  of  taxable 
income:  that  five  or  fewer  individuals  cannot  own 
more  than  50%  of  the  shares:  that  over  10%  of  total 
assets  cannot  be  sold  in  one  year:  and  that  at  least 
75%  of  taxable  income  be  derived  from  real  estate 
in  the  form  of.  for  example,  rents,  mortgages,  or 
gains  from  the  sale  of  real  estate.  See  letter  from 
Claire  P.  McGrath.  Managing  Director  and  Special 
Counsel,  Derivatives  Securities.  Amex.  to  Michael 
Walinskas.  Branch  Chief.  Division  of  Market 
Regulation.  Commission,  dated  March  6.  1995. 


York  Stock  Exchange.  Inc.  ("NYSE  ").  or 
through  the  facilities  of  the  Nasdaq 
sy.stem  and  are  reported  Nasdaq 
national  market  ("NM")  securities.  In 
addition,  the  Amex  proposes  to  amend 
Rule  902C(d)  to  include  the  REIT  Index 
in  the  disclaimer  provisions  of  the  rule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Introduction 

The  Exchange  is  proposing  to  trade 
standardized  options  on  the  REIT  Index, 
a  capitalization  weighted  index 
developed  by  Morgan  Stanley, 
representing  a  portfolio  of  the  largest 
and  most  actively  traded  REITs,  and 
designated  to  provide  a  broad  measure 
of  real  estate  equity  performance.  The 
Index  does  not  include  healthcare 
REITs,  real  estate  operating  companies 
or  partnerships,  or  REITs  that  invest 
primarily  in  real  estate  mortgages  or 
debt  securities. 

2.  Eligibility  Standards  for  Index 
Components 

The  REIT  Index  conforms  v»rith 
Exchange  Rule  901C  which  specifies 
criteria  for  inclusion  of  stocks  in  an 
index  on  which  standardized  options 
will  be  traded.  In  addition,  Morgan 
Stanley  has  included  in  the  Index  only 
those  REITs  that  meet  the  following 
standards:  (1)  A  minimum  market 
capitalization  of  $100  million;  (2)  a 
market  price  of  at  least  $7.50  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection,  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  component  security 
traded  on  each  of  the  subject  days;  (3) 
trading  volume  in  the  component 
security  of  at  least  1.2  million  shares 
during  the  preceding  six  months;  (4) 
each  component  security  must  be  traded 
on  the  Amex.  NYSE  or  must  be  a 


Nasdaq  NM  security;  and  (5)  no 
component  security  will  represent  more 
than  25%  of  the  weight  of  the  Index,  nor 
will  the  five  highest  weighted 
component  securities  in  the  Index,  in 
the  aggregate,  account  for  more  than 
50%  of  the  weight  of  the  Index.  The 
criteria  set  forth  above  are  the  same  as 
or  exceed  many  of  the  criteria 
established  for  the  expedited  listing  of 
options  on  stock  industry  indexes 
pursuant  to  Exchange  rule  901 C 
Commentary  .02. 

3.  Maintenance  of  the  Index 

In  creating  the  Index,  Morgan  Stanley 
identified  approximately  87  REITs  that 
meet  or  exceed  the  above  criteria.  In 
maintaining  the  Index,  the  Exchange 
will  review  the  component  securities  on 
a  quarterly  basis  to  ensure  that  the  Index 
continues  to  represent  only  the  largest 
and  most  actively  traded  REITs.  After 
the  close  of  trading  on  the  last  busing 
day  of  December,  March.  June,  and 
September,  all  publicly  traded  equity 
REITs  (except  heakhcare  stocks  and 
REITs"that  invest  primarily  in  real  estate 
mortgage  or  debt  securities)  will  be 
reviewed  to  see  if  they  meet  the  criteria 
outlined  above.  After  the  close  of 
trading  on  the  third  Friday  of  January, 
April,  July,  and  October,  and  Exchange 
will  add  to  the  Index  all  those  REITs 
that  meet  the  criteria  and  are  not 
currently  in  the  Index. 

Those  REITs  already  in  the  Index  that 
ho  longer  meet  the  following 
maintenance  criteria  will  be  removed 
from  the  Index  at  the  same  time.  The 
maintenance  criteria  for  the  component 
securities  are:  (1)  A  minimum  market 
capitalization  of  S75  million;  (2)  a 
market  price  of  at  least  $5.00  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection,  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  component  security 
traded  on  each  of  the  subject  days;  and 
(3)  trading  voluftie  in  the  component 
security  of  at  least  900,000  shares 
during  the  preceding  six  months. 

It  is  anticipated  that  the  number  of 
components  in  the  REIT  Index  will 
increase  as  more  real  estate  investment 
companies  enter  the  public  market,  and 
those  currently  in  the  public  market 
grow  in  size  and  trading  volume. 
However,  if  the  number  of  component 
securities  in  the  Index  shall  increase  to 
more  than  116  or  decrease  to  fewer  than 
58,  the  Exchange  will  file  with  the 
Commission  pursuant  to  Section 
ig(b)(l)  of  the  Act  to  obtain  additional 
approval  for  such  Index.'' 


'■  See  Amendment  No.  1.  supm  note  2. 


The  number  of  component  stocks  in 
the  Index  shall  remain  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  a  merger  or  takeover  which  warrants 
the  removal  of  a  component  security 
from  the  Index  prior  to  its  quarterly 
review.  In  such  case,  the  divisor  shall  be 
recalculated  to  ensure  continuity  of  the 
Index's  value. 

4.  Index  Calculation 

The  RETT  Index  is  market 
capitalization  weighted,  where  the 
Index  value  is  calculated  by  multiplying 
the  primary  exchange  regular  way  last 
sale  price  of  each  component  security 
by  its  number  of  shares  outstanding, 
adding  the  sums  and  dividing  by  the 
current  index  divisor.  The  REIT  Index  is 
a  total  return  index,  in  that  the  regular 
cash  dividends  of  its  component 
securities  are  reinvested  into  the  Index 
portfolio.  Therefore,  at  the  close  of 
trading  each  day,  the  prices  of 
component  securities  which  will  trade 
"ex-dividend"  the  next  day  will  be 
adjusted  (downward)  by  the  value  of  the 
dividend  amount  to  reflect  the  price 
impact  on  the  stock  as  it  trades  without 
("ex")  the  dividend  on  the  following 
day.  The  divisor  is  then  adjusted  to 
ensure  continuity  of  the  Index  value. 
The  Index  divisor  was  initially 
determined  to  yield  a  benchmark  value 
of  200  on  December  31.  1994.  Similar  to 
other  stock  index  values  published  by 
the  Exchange,  the  value  of  the  Index 
will  be  calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

5.  Expiration  and  Settlement 

The  proposed  options  on  the  Index 
will  be  European  style  [i.e.,  exercises 
permitted  at  expiration  only),  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  options  on  the  REIT 
Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month.  The  last  trading  day 
in  an  expiring  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
January  cycle.  In  addition,  longer  term 
option  series  having  up  to  36  months  to 
expiration  may  be  traded.  In  lieu  of  such 
long-term  options  on  a  full  value  Index 
level,  the  Exchange  may  instead  list 
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long-term,  reduced  value  put  and  call 
options  based  on  one-tenth  (1/lOth)  the 
Index's  full  value. 

In  either  event,  the  interval  between 
expiration  months  for  either  a  full  value 
or  reduced  value  long-term  option  will 
not  be  less  than  six  months.  The  trading 
of  any  long-tenrt  options  would  be 
subject  to  the  same  rules  which  govern 
the  trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures,  and  all  options  will  have 
European  style  exercise.  Position  limits 
on  reduced  value  long-term  REIT  Index 
options  will  be  equivalent  to  the 
position  limits  for  regular  (full  value) 
index  options  and  would  be  aggregated 
with  such  options  (for  example,  if  the 
position  limit  for  the  full  value  options 
is  10.500  contracts  on  the  same  side  of 
the  market,  then  the  position  limit  for 
the  reduced  value  options  will  be 
105.000  contracts  on  the  same  side  of 
the  market). 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  securities  traded  through  the 
Nasdaq  system,  the  first  reported  regular 
way  sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation. 

6.  Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  rules  address 
surveillance,  exercise  prices,  and 
po.sition  limits.  Surveillance  procedures 
currently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  used  to  monitor 
trading  in  options  on  the  REIT  Index. 
The  Exchange  has  designated  the  Index 
a  Stocklndex  Option  under  Rule 
90lC(a)  and  a  Stock  Index  Industry 
Group  under  Rule  900C(b)(l).  With 
respect  to  Rule  903C(b),  the  Exchange 
proposes  to  list  near-the-money  {i.e., 
within  ten  points  above  or  below  the 
current  index  value)  option  series  on  the 
Index  at  2'/^  point  strike  (exercise)  price 
intervals  when  the  value  of  the  Index  is 
below  200  points.  In  addition,  the 
Exchange  expects  that  the  review 
required  by  Rule  904C(c)  ^  will  result  in 
a  position  limit  of  10.500  contracts  with 
respect  to  options  on  the  Index. 


^Kule  904C(c)  relale.'i  to  position  limits  for  stock 
index  industry  groups. 


7.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  "of  Section  6(b)(5) 
of  the  Act  in  particular  in  that  it  is 
designated  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in.  securities, 
and  in  general  to  protect  investors  and 
the  public  interest,  and  to  remove 
impediments  to  and  perfect  the 
me<;hanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  and  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above  mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-95-06  and 
should  be  submitted  by  April  13,  1995. 

For  the  Comnussion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
IFR  Doc.  95-7136  Filed  3-22-95;  8:45  am) 
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[R«lease  No.  34-35503;  File  No.  SR-4>hlx- 
94-55] 

Self-Regulatory  Organizations;  the 
Philadelphia  Stock  Exchange,  Inc., 
Order  Approving  Proposed  Rule 
Change  Relating  to  Implementation  of 
a  Three-Day  Settlement  Standard 

March  16. 1995. 

On  November  14,  1994.  the 
Philadelphia  Stock  Exchange.  Inc., 
("Phlx")  filed  a  proposed  rule  change 
(File  No.  SR-Phlx-94-55)  with  the 
Se<:urities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  Notice  of  the  proposal 
was  publi-shed  in  the  Federal  Register 
on  January  9,  1995  to  solicit  comments 
from  interested  persons.^  The 
Commission  received  one  comment 
letter.*  As  discussed  below,  this  order 
approves  the  proposed  rule  change. 

I.  Description 

In  October  1993.  the  Commission 
adopted  Rule  15c6-l  under  the  Act  ^ 
which  establishes  three  business  days 
after  the  trade  date  ("T+3 '),  instead  of 
five  business  days  ("T+5"),  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7,  1995.^  Several 
of  the  Phlx's  rules  are  interrelated  with 
the  T+5  settlement  time  frame.  The 
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'  17  CKR  200.30-3(a)(12)  (19941. 
'  15  U.S.C.  7e$(b)  (1988). 

*  Securities  Exchanf;e  Act  Rt^lea&e  No.  35176 
(December  29.  1994).  60  FR  2417. 

'Letter  from  Dr.  Keith  B.  larrctt.  President. 
Thomson  Trading  Services.  Inc..  to  Jonathan  G. 
Katz,  Secretary.  Commission  (lanuary  30. 19951. 

*  17  CFR  240.15C6-1  (1994). 

••Securities  Exchange  Act  Release  Nos.  3.1023 
(October  6.  1993).  58  FR  52891  (order  adopting  Rule 
15c6-l)  and  34952  (November  9.  1994).  59  FR 
59137  (changing  effective  dale  from  lune  1.  1995. 
to  lune  7.  1995). 


purpose  of  the  proposed  rule  change  is 
to  amend  Phlx's  rules  to  be  consistent 
with  a  T+3  settlement  standard  for 
securities  transactions. 

Rule  113(b).  114(b).  and  115{b} 
specify  the  delivery  date  for  regular  way 
transactions  in  stocks,  bonds,  and 
convertible  bonds,  respectively.  The 
time  frames  contained  in  each  rule  is 
being  shortened  to  reflect  a  T+3 
settlement  environment.  Similarly. 
Rules  113(c),  114(c).  and  115(b)  are 
being  amended  to  provide  that  a  seller's 
option  cannot  require  delivery  in  less 
than  four  days.  Rule  114(b)  also  is  being 
amended  to  provide  that  bonds  sold  for 
delayed  delivery  must  be  delivered  on 
T+5.  Under  the  amendments  to  rule  117 
(a)  and  (b),  a  seller's  notice  of  next  day 
delivery  of  securities  sold  pursuant  to  a 
seller's  option  or  regular  way  delayed 
delivery  may  not  be  given  until  the  third 
day  following  the  date  of  the  contract. 
As  amended.  Rule  291  requires, 
•  unless  othenvise  agreed,  securities 
loaned  to  be  delivered  on  the  third 
business  day  following  the  day  of  the 
loan.  As  amended,  Rule  294  requires  the 
return  of  securities  loaned  on  the  third 
full  business  day  following  the  date  the 
notice  for  the  return  is  given. 

Under  Rule  362,  the  contract  price  of 
bonds  dealt  in  "and  interest"  and  made 
regular  way  delayed  delivery  will 
include  interest  computed  on  up  to  but 
not  including  T+3.  As  amended.  Rule 
371  (a)  and  (b)  provides  that  there  will 
be  a  cash  adjustment  for  coupons  paid 
during  the  pendency  of  delayed  delivery 
contracts  and  seller's  option  contracts  in 
bonds  dealt  in  "and  interest"  made 
prior  to  the  third  business  day 
preceding  the  interest  payment  date  and 
delivered  on  or  after  the  interest 
payment  date. 

Rule  431  is  being  amended  to  require 
transactions  in  stock  to  be  ex-dividend 
or  ex-rights  on  the  second  business  day 
preceding  the  record  date.  With  regard 
to  a  record  date  on  other  than  a  business 
day.  the  transaction  will  be  ex-dividend 
or  ex-right  on  the  third  preceding 
business  day.  Under  Rule  432.  the  ex- 
warrant  period  will  begin  on  the  second 
business  day  preceding  the  date  of 
expiration  of  warrants.  When  warrant 
expiration  occurs  on  a  day  other  than  a 
business  day,  the  ex-warrant  period  will 
begin  on  the  third  business  day 
preceding  expiration  date. 

Rule  823  is  being  amended  to  require 
all  transactions  effected  on  Phlx  to  be 
settled  pursuant  to  the-three  day 
delivery  plan  which  will  require  regular 
way  transactions  to  settle  on  the  third 
business  day  after  the  transaction.  Rule 
825(b)  is  being  amended  to  state  that  the 
ex-dividend  period  for  tran.sactions  in 
stock  for  which  there  exists  a  transfer 


facility  in  Philadelphia  begins  on  the 
second  business  day  preceding  the 
record  date.  In  the  event  the  record  date 
is  not  a  business  day.  the  ex-dividend 
date  will  be  the  third  preceding 
business  day.  Under  Rule  825(c).  regular 
way  transactions  for  stocks  with  transfer 
facilities  only  outside  Philadelphia  will 
be  ex-dividend  on  the  second  business 
day  preceding  the  equivalent 
Philadelphia  record  data 

The  Phlx  has  requested  that  the 
proposed  rule  change  became  effective 
on  the  same  date  as  Rule  15c6-l.  Rule 
15c6-l  will  become  effective  on  June  7, 
1995.« 

II.  Written  Comment 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services.  Inc.  ("Thomson")  suggesting 
that  additional  rule  changes  may  be 
necessary  to  implement  T+3 
settlement.^  Thomson  believes  that  the 
Phlx  should  amend  Rule  274(b)  which 
requires  the  use  of  the  facilities  of  a 
registered  securities  depository  for 
confinnation  and  acknowledgement  of 
all  payment  on  delivery  transactions  in 
depository-eligible  securities  when  the 
member  organization,  its  agent,  the 
customer,  and  its  agent  are  participants 
in  a  securities  depository. 

III.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act." 
Specifically,  Section  6(b)(5)  states  that 
the  rules  of  the  exchange  must  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information.  The  Phlx  rules 
and  other  self-regulatory  organizations' 
rules  provide  a  standard  time  frame  for 
settlement  of  securities  transactions.  On 
June  7,  1995,  the  new  settlement  cycle 
of  T+3  will  be  estabhshed  as  mandated 
by  the  Commission's  Rule  15c6-l.  As  a 
result,  the  Phlx's  current  rules  providing 
for  a  T+5  settlement  cycle  will  be 
inconsistent  with  the  Commission's 
rule.  This  proposal  will  amend  the 
Phlx's  rules  to  harmonize  them  with  the 
Commission's  Rule  15c6-l  and  a  T+3 
settlement  cycle. 


••  The  transition  from  five  day  settlement  to  three 
day  settlement  will  occur  over  a  four  day  period. 
F.'iddV.  Iiinc  2.  will  be  the  last  trading  day  with  five 
business  day  settlement.  Monday.  )une  5.  and 
Tuesday.  June  6.  will  be  trading  days  with  four 
business  day  settlement.  Wednesday.  June  7.  will  be 
the  first  trading  day  with  three  business  day 
settlement.  As  a  resuh.  trades  6x)m  June  2  and  June 
5  will  settle  on  Friday.  June  9.  Trades  from  June  6 
and  June  7  will  settle  on  Monday.  June  12. 

'  Supra  note  3. 

"15  U.S.C  78f  (1988). 


In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  reducing  risks  to 
clearing  corporations,  their  members, 
and  public  investors  which  are  inherent 
in  settling  securities  transactions.  The 
reduction  of  the  time  period  for 
settlement  of  most  securities 
transactions  will  correspondingly 
decrease  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time.  Thus  fewer  unsettled 
trades  will  be  subject  to  credit  and 
market  risk,  and  there  will  be  less  time 
between  trade  execution  and  settlement 
for  the  value  of  those  trades  to 
deteriorate.' 

While  the  Thomson  letter  supports 
the  Phlx's  efforts  to  shorten  the 
settlement  cycle  for  securities 
transactions,  Thomson  believes  that  the 
Phlx  should  amend  Rule  274(b),  which 
requires  the  use  of  the  facilities  of  a 
registered  securities  depository  for  the 
confirmation  and  acknowledgement  of 
all  payment  on  delivery  transactions  in 
depository-eligible  securities  when  the 
member  organization,  its  agent,  the 
customer,  and  its  agent  are  participants 
in  a  securities  depository.  The 
Commission  believes  that  the  issue 
raised  by  the  Thomson  letter  need  not 
be  resolved  prior  to  the  approval  of  the 
proposed  rule  change.  Discussions 
regarding  Thomson's  concerns  are 
underway  among  the  Commission, 
Thomson,  and  DTC.  DTC  has  submitted 
a  rule  filing  that  will  establish  a  linkage 
between  DTC  and  vendors  such  as 
Thomson.'"  The  Commission  intends  to 
consider  whether  a  self-regulatorj' 
organization  rule  should  continue  to 
preclude  use  of  private  vendor  svstems 
for  confirmation/affirmation  services  in 
DVT/RVP  trades.  However,  if  the  Phlx's 
proposed  rule  change  being  approved  by 
this  order  is  not  approved  prior  to  the 
June  7,  1995,  effective  date  of  Rule 
15c6-l,  the  Phlx  rules  will  conflict  with 
Commission  Rule  15c6-l. 

The  Thomson  letter  suggests  that 
approval  of  the  proposed  rule  change 
without  amendments  to  Rule  274(b) 
raises  competitive  concerns.  Under  the 
Act,  the  Commission's  responsibility  is 


"The  Commiixsion  release  adopting  Rule  15c6-1 
stated  that  "the  value  of  securities  positions  can 
change  suddenly  causing  a  market  participant  to 
default  on  unsettled  positions.  Because  the  markets 
are  interwoven  through  common  members,  default 
at  one  clearing  corporation  or  by  a  ma|or  iTMrkel 
participant  or  end-user  could  trigger  additional 
failures  resulting  in  risk  to  the  national  clc-arance 
and  settlement  sy.stem."  Securities  Evchaiige  Act 
Release  No.  33023  (October  6.  1993|.  58  FR  52891. 

"'Se<.urlties  Exchange  Act  Release  No  35332 
(February  3.  1995).  60  FR  8102  (notice  of  Rling  of 
proposed  rule  cfiange) 
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to  hnlance  the  perceived  anticompetitive 
effects  of  a  regulatory  policy  or  decision 
against  the  purpose  of  the  Act  that 
would  be  advanced  by  the  policy  or 
decisions  and  the  costs  associated 
therewith.  The  Commission  notes  that 
any  anticompetitive  effects  pointed  to 
by  Thomson  are  not  caused  by  the 
proposed  rule  change  being  approved  by 
this  order  but  rather  by  an  existing  Phlx 
rule.  The  Commission  is  reviewing 
Thomson's  claim  but  does  not  believe 
that  approval  of  this  proposal  will  itself 
create  any  burdens  on  competition. 
Moreover,  as  discussed  above,  the  rule 
advances  fundamental  purposes  under 
the  Act.  namely  the  efficient  clearance 
and  settlement  of  securities. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  Phlx's  proposal 
is  consistent  with  Section  6  of  the  Act." 

//  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (File  No.  SR- 
rhlx-94-55)  be  and  hereby  is  approved 
and  will  become  effective  June  7, 1995. 

For  the  Commission  by  the  Division  of 
Market  Knguiation.  pursuant  to  delegated 
authority' ' 

Margaret  H.  McFarland,* 
Drpiity  Secretary. 
II- R  Dcx:,  95-7137  Filed  3-22-95:  8:45  ami 

BILLING  CODE  WIO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2181] 

United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector  Joint  Ad  Hoc  Working  Party  7B 
and  9D;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  AdvLsory 
Committee  (ITAC), 
Radiocommunication  Sector  Joint  Ad 
Hoc  Working  Party  7B  and  9D  will  meet 
on  13  April  1995  at  1:30  to  4:30  p.m., 
in  the  conference  room  at  the  facilities 
of  Stanford  !felecom.  Inc.,  7501  Forbes 
Blvd..  Suite  105.  Seabrook,  MD. 

Joint  Ad  Hoc  Working  Party  78  and 
9D  has  been  established  to  develop 
recommendations  that  lead  to  a  stable, 
long  term  sharing  environment  for  the 
fixed  service  and  the  space  research, 
space  operation  and  Earth  exploration- 
satellite  services  in  the  2025-2110  MHz 
and  2200-2290  MHz  bands:  and  also  to 


"15U.S.C.  78fH988). 

"15  U.S.C.  78s(b)(2)  (1988). 
' '  17  CKR  200  30(a)(12)  (1994). 


develop  a  recommendation  on  the 
e.i.r.p.  spe<;tral  density  of  fixed  service 
emissions  in  the  25.25-27.5  GHz  band 
that  are  directed  towards  the 
geostationary  orbit. 

This  April  Meeting  will  review  the 
results  of  the  Joint  Ad  Hoc  WP  78  and 
9D  meeting,  3—4  November  1994  and 
begin  preparations  for  the  21-24  July 
international  meeting. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman,  John  E.  Miller.  Those 
persons  who  wish  to  attend,  please  call 
(301) 464-8900  or  fax  (301) 262-2642 
and  leave  your  name,  address,  phone 
and  fax  numbers. 

Dated:  March  IJ,  1995. 
Warren  G.  Richards, 

Cbdirmtin.  U.S.  lT.\CforlTU- 
liadiocommunication  Sector. 

jFR  Doc.  95-7163  Filed  3-22-95:  8:45  ami 

BILLING  CODE  471(V-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  Supplemental 
Environmental  Impact  Statement;  Gal 
Black  Memorial  Airport,  Halls 
Crossing,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Northwest  Mountain 
Region  of  the  FAA  announces;  its  intent 
to  prepare  Draft  and  Final  Supplemental 
Environmental  Impact  Statements 
(SEIS)  for  further  study  of  potential 
noise  impacts  associated  with  operation 
of  C^l  Black  Memorial  Airport  at  Halls 
Crossing,  Utah  and  that  the  Federal  SEIS 
scoping  process  will  consist  of  a  time 
period  for  interested  agencies  and 
persons  to  submit  written  comments  as 
to  their  concerns  regarding  potential 
noise  impacts  upon  areas  surrounding 
the  airport  and  how  those  impacts  could 
be  addressed  in  the  Draft  SEIS. 

DATES:  In  order  to  be  considered, 
written  comments  must  be  received  by 
Mr.  Dennis  G.  Ossenkop,  Federal 
Aviation  Administration,  Airports 
Division,  1601  Lind  Ave.  S.W.,  Renton, 
WA  98055-4056,  Telephone:  (206)  277- 
2611  on  or  before  June  30,  1995. 

Questions  concerning  the  draft  SEIS 
or  the  process  being  applied  by  the  FAA 
in  connection  with  this  study  should 
also  be  directed  to  Mr.  Ossenkop. 
SUPPLEMENTARY  INFORMATION:  This  SEIS 
is  being  prepared  in  response  to  the 
court's  decision  in  National  Parks  and 


Conser\'ation  Association  v.  F.A.A..  988 
F.2d  1523  (10th  Cir.,  1993).  which 
reserved  the  agency's  determination  of 
no  significant  impact  from  airport 
operations  on  visitors  to  surrounding 
recreational  areas,  and  remanded  the 
matter  back  to  the  agency  for  further 
analysis.  Information,  data,  views  and 
comments  obtained  in  the  course  of  the 
SEIS  scoping  process  may  be  used  in  the 
preparation  of  the  draft  SEIS.  The 
purpose  of  this  notice  is  to  inform  the 
public  and  state,  local  and  Federal 
governmental  agencies  of  the  fact  that  a 
draft  SEIS  will  be  prepared  and  to 
provide  those  interested  in  doing  so 
with  an  opportunity  to  present  their 
views,  comments,  information,  data,  or 
other  relevant  observations  concerning 
the  potential  noise  impacts  on 
surrounding  recreational  areas,  related 
to  the  operation  of  Cal  Black  Memorial 
Airport.  It  is  not  the  intent  of  FAA  to 
revisit  any  other  environmental  issue 
evaluated  in  the  1990  EIS,  in  this  SEIS. 
The  May  1990  Final  EIS  and  August 
1990  FAA  Record  of  Decision  related  to 
the  construction  of  the  airport  can  be 
reviewed  at  the  following  locations: 

San  Juan  Cx)unty  Courthouse.  Monti(.c11o. 

Utah  84535. 
Federal  Aviation  Administration.  Airports 

Division,  1601  Lind  Ave.  S.W..  Renton, 

WA  98056-4056. 
Denver  Airports  District  Office.  5440  Roslvn 

Suite  300.  Denver.  CO  80216-6026. 

Issued  in  Renton.  Washington  on  March  9, 
1995. 

David  A.  Field, 

Acting  Manager.  Airports  Division.  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Renton,  Washington. 
|FR  Df)C.  95-7190  Filed  3-22-95:  8:45  am) 

BILLING  COOC  O10-1VM 

[Summary  Notice  No.  PE-95-13] 

Petitions  For  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  reHef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 


participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  12,  1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (A(^-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  March  17. 
1995. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  For  Exemption 

Docket  No.:  2809(y. 

Petitioner:  Boeing. 

Sections  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought:  To 
permit  Boeing  to  test  the  hydraulic 
system  of  the  model  737-700  airplane 
by  a  combination  of  a  range-of-motion 
test  of  the  complete  hydraulic  system  at 
3400  psig  and  component  testing  at  1.5 
times  design  operating  pressure,  in  lieu 
of  the  static  test  of  the  complete 
hydraulic  system  at  1.5  times  the  design 
operating  pressure  (4500  psi)  as 
required  by  the  FAR, 

Dorief  No:  28106. 

Petitioner:  Southwest  Airlines  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
25.853(a)  and  121.310(a)(2). 

Description  of  Relief  Sought:  To  allow 
relief  from  the  peak  heat  release  rate 
requirement  of  65  kilowatts  per  square 
meter  for  sculptured  ceiling  panels  with 
sound  dampening  tape  on  the  back  side 
installed  on  several  Boeing  737-300 
aircraft  operated  by  Southwest  Airlines. 


Docket  No:  28112. 

Petitioner:  IPECO  Europe. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2). 

Description  of  Relief  Sought:  To  allow 
IPECO  Europe,  for  the  Domier  328 
aircraft,  a  permanent  grant  of  exemption 
from  the  floor  track  misalignment  test 
requirements  of  §  25.562(b)(2)  for  the 
captain  and  first  officer. 

Docief  No.:  28113. 

Petitioner:  International  Aeronautical 
Systems,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.807(d)  (1)  and  (7).  25.815  (a)  and  (e), 
and  121.310(m). 

Description  of  Relief  Sought:  To 
permit  a  cargo/ passenger  combination 
configuration  in  a  partial  side-by-side 
arrangement  with  two  separated 
passenger  compartments  and  more  than 
60  feet  between  adjacent  exits,  for  the 
DC-1O-30F  aircraft. 

Dispositions  of  Petitions 

DocAef  No.:  23771. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.531(a)  (1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4050,  as  amended,  which  permits  single 
pilot  operations  of  Cessna  Citation 
Models  550,  S550,  552,  and  560, 
provided  the  pilot  meets  certain 
experience  and  training  requirements 
and  qualifications.  GRANT,  March  9, 
1995.  Exemption  No.  4050H. 

Docket  No.:  26223. 

Petitioner:  Airbus  Service  Company, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58(c)  (1)  and  (d);  61.63  (c)(2)  and 
(d)(2)  and  (3);  61.65(c),  (e)(2)  and  (3), 
and  (g);  61.67(d)(2);  61.157(d)  (1)  and  (2) 
and  (e)  (1)  and  (2);  61.191(c);  and 
appendix  A,  part  121. 

Description  of  Relief  Sought/ 
Disposition:To  permit  Airbus  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61  of  the  FAR.  GRANT,  March  3, 
1995,  Exemption  No.  6032. 

Docicef  No:  26734. 

Petitioner:  Sierra  Industries,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.531(a)  (1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5517,  as  amended,  which  permits  single 
pilot  operations  of  certain  Cessna 
Citation  models  (for  Serial  Nos.  0001 
through  0349.  only)  that  are  equipped 
with  Sierra's  STC  No.  SA8176SW  and 
wither  STC  Nos.  SA2172NM  or 
SA645NW,  to  be  operated  by  one  pilot 
without  a  second  in  command  provided 


the  pilot  meets  certain  exprnrience  and 
training  requirements  and 
qualifications.  This  exemption  is  being 
reissued  also  to  ensure  that  the 
conditions  and  limitations  of  this 
exemption  conform  to  those  recently 
approved  for  another  exemption  holder. 
GRANT,  March  9.  1995,  Exemption  No. 
551 73. 

Docket  No.:  26697. 

Petitioner:  Northwest  Aerospace 
Training  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
124.411(a)(2),  (a)(3),  and  (b)(2);  121.413 
(b),  (c),  and  (d);  and  appendix  H.  part 
121.    . 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5538,  as  amended, 
which  allows  certain  Northwest 
Aerospace  Training  Corporation 
(NATCO)  instructors  listed  in  its  F.'^.^- 
approved  curriculum  to  serve  as 
instructors  or  check  airmen  in 
simulators  when  under  contract  with 
part  121  certificate  holders  who  contract 
with  NATCO,  without  those  persons 
having  received  ground  and  flight 
training  in  accordance  with  a  training 
program  approved  under  subpart  N  of 
part  121.  "This  exemption  also  pennits 
NATCO  instructors,  who  serve  in 
advanced  simulators  without  being 
employed  by  the  certificate  holder  for  1 
year,  to  receive  applicable  training  in 
accordance  with  the  provisions  of  this 
exemption.  The  amendment  clarifies 
and  revises  certain  conditions  explicit 
within  the  previous  exemption,  as 
amended.  GRANT,  March  13,  1995. 
Exemption  No.  5538B. 

Docket  No:  27069. 

Petitioner:  F.I.T.  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  5624, 
which  permits  F.I.T.  Aviation,  Inc..  to 
recommend  graduates  of  its  flight 
instructor  certification  courses  for  flight 
instructor  certificates  (with  asso<.iated 
ratings),  without  having  to  take  the  FAA 
practical  test.  GRANT.  March  10,  1995. 
Exemption  No.  5624A. 

Docket  No:  27656. 

Petitioner:  Qualiflight  Training. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Qualiflight 
Training  to  hold  examining  authority  for 
the  flight  instructor  and  the  airline 
transport  pilot  written  tests.  DENIAL, 
February  28,  1995,  Exemption  No.  fiOJS. 

Docket  No  :  27946. 
Petitioner:  Business  Air,  Inc. 
Sections  of  the  FAR  Affected:  1 4  (  FR 
91.9(a)  and  135.99(a). 
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DetDcription  of  Relief  Sought/ 
Disposition:  To  permit  the  opwation  of 
an  Embrter  EMB-1 10  aircraft  by  a  single 
pilot  under  instrument  ni^»ht  rules  or 
night  visual  flight  rules  without  an 
autopilot,  provided  no  passengers  are 
carried  for  hire.  DENIAL  February  27. 
1995.  Exemption  No.  6033 

Docket  No.:  27984. 

Petitioner:  Epps  Air  Service. 

Sections  of  the  FAB  Affected:  14  CFR 
135. 143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Epps  Air  Ser\'ice 
to  operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  GRANT.  March  1.  1995.  Exemption 
No.  &037. 

Docikef  No.  28023. 

Petitioner  Jet  Tech  International.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)  (2)  and  (3).  and  (b)(2): 
121.413  (b).  (c).  and  {dY.  and  appendix 
H.  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certain  Jet  Tech 
International.  Inc.  (JTI).  listed  in  a  part 
121  certificate  holder's  approved 
training  program  to  act  as  simulator 
instructors  for  a  particular  certificate 
holder  under  part  121  without  those 
persons  having  received  all  the  required 
ground  and  flight  training  for  each 
individual  contracting  part  121 
certificate  holder.  JTI  instructors  must 
have  completed  all  the  approved  ground 
and  flight  training  required  under 
subpart  N  for  at  least  on  part  121 
(certificate  holder.  This  exemption 
permits  ITI  simulator  instructors  to 
serve  in  advance  simulators  without 
being  employed  by  the  certificate  holder 
for  1  year,  provided  they  receive 
applicable  training  in  accordance  with 
the  provisions  of  this  exemption. 
PARTIAL  GRANT.  March  3.  1995. 
Exemption  No.  6<)36. 

IFK  D«»c.  95-7188  Filed  ;j-22-95;  8.45  urn] 

BM.LINC  COOE  4<10-I3-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Subcommittee  on  Human  Factors 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
I.aw  92-362:  5  U.S.C  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Subcommittee  on  Human  Factors  of  the 
Federal  Aviation  Administration  (FAA) 
Research.  Engineering  and  Development 
(R.E&D)  Advisory  Committee  to  be  held 
Thursday.  April  6. 1995.  9  am  to  5  pm 
and  continuing  on  Friday,  April  7,  1995. 
9  am  to  I  pm.  The  meeting  will  take 
place  at  the  Capital  Gallery  Building. 


600  Maryland  Avenue.  SW.. 
Washington.  DC.  in  suite  500. 

The  agenda  for  this  meeting  will 
include  discussion  on  certification  and 
regulation  as  well  as  discussion  on  FAA 
research  in  hummi  factors. 

Attendance  is  open  to  the  interested 
public,  but  Umited  to  space  available. 
With  the  approval  of  the  subcommittee 
chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
attend  the  meeting  should  contact  Dr 
Mark  Hofmann.  AAR-100.  800 
Independence  Avenue,  SW., 
Washington.  DC,  at  (202)  267-7125.  the 
FAA  Designated  Federal  Official  to  the 
subcommittee. 

MtMnbers  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Is.sucd  in  Wa.shington,  DC,  on  March  15, 
1995. 

Andres  Zellweger, 
Director.  Office  of  Aviation  Research. 
|FR  Doc.  95-7079  Filed  3-22-95;  8:45  am] 

BH.UNG  COM  MIO-IS-M 


Notice  of  Intent  To  Rule  on  Application 
To  lmp>ose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Ctiarge  (PFC)  at 
Southwest  Georgia  Regional  Airport, 
Albany,  GA 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
action:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Southwest 
Georgia  Regional  Airport.  Albany. 
Georgia  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  24.  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Atlanta  Airports 
District  Office.  Campus  Building,  1701 
Columbia  Avenue.  Suite  2-260.  College 
Park.  GA  30337-2747. 

in  addition,  one  copy  of  any 
comments  siibmitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  CM. 
Armour,  Airport  Director,  Southwest 
Georgia  Regional  Airport  of  the  Albany- 


Douglierty  Aviation  Commission  at  the 
following  address:  Mr.  CM.  Armour, 
Director.  Southwest  Georgia  Regional 
Airport.  3905  Newton  Road.  Albany. 
Georgia  37707-3460. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Albany- 
Dougherty  Aviation  Commission  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Walter  Bauer.  Program  Manager.  Atlanta 
Airports  District  Office.  Campus 
Building.  1701  Columbia  Avenue.  Suite 
2-260.  Atlanta.  Georgia.  30337-2747. 
telephone  number  (404)  305-7142.  Tlie 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPtEMENTARY  INfORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Southwest  Georgia  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  15H). 

On  March  14.  1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Albany-Dougherty 
Aviation  Commission  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  27.  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Lev-e/  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  SeptenilM-r 
1.  1«95. 

Proposed  charge  expiration  date:  Octolwr 
2y.  1999. 

Total  estimated  PFC  revenue:  S473.801 .00. 

Ilrief  description  of  proposed  projects 

1  Preparation  of  PFC  Application. 

2.  At;quire  passenger  facility  lift  deviav 

3  Prepare  storm  water  pollution     * 
prevention  plaii. 

4.  Install  in  terminal  building  si^s  for 
disabled. 

5.  Acquire  bunker  gear  proximity  suits, 

6.  Acquire  airport  interactive  aircraft 
rescue  Gre  fightiog  video  program  and 
equipment. 

7  Acquire  airport/aircraft  rescnie  fire 
fiRhtinn  communication  equipment. 

8.  Airport  Master  Plan  update. 

9.  Terminal  entrance  and  exit  mnd 
rehabilitation. 

10.  Rt»place  two  se<;urity  gates. 

11.  Geaeral  aviation  apron  rehabilitation 
Class  or  classes  of  air  carriers  which  thv 

public  agency  has  requested  not  be  required 
to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at: 
Southwest  Georgia  Regional  Airport, 
3905  Newton  Road,  Albany,  Georgia. 

Issued  in  Atlanta.  Georgia  on  March  14, 
1995 

Howard  M.  Robinson, 

Manager.  Atlanta  Airports  District  Office. 
Southern  Region. 

|FR  Doc.  95-7191  Filed  3-22-95;  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Colorado  Springs  Municipal  Airport, 
Submitted  by  the  City  of  Colorado 
Springs,  CO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Colorado  Springs  Municipal 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  April  24,  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslvn,  Suite  300;  Denver,  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary  VV. 
Green,  A.A.E.,  at  the  following  address; 
City  of  Colorado  Springs,  7770  Drennan 
Road,  Colorado  Springs,  CO  80916. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Colorado 
Springs  Municipal  Airport,  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Chris  Schaffer,  (303)  286-5525; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn,  Suite  300;  Denver, 
Colorado  80216-6026.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  PFC  revenue  at  Colorado 


Springs  Municipal  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  March  16.  1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Colorado  Springs 
Municipal  Airport  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  21,  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Lere/  of  the  proposed  PFC:  S3. 00. 

Proposed  charge  effective  date:  August  1 , 
1996. 

Proposed  charge  expiration  date:  February 
28,  2000. 

Total  estimated  PFC  revenues: 
57,445.625.00. 

Brief  description  of  proposed  project: 
Airport  service  road  improvement  project 
and  taxiway  improvement  project. 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be  required 
to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at; 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Colorado 
Springs  Municipal  Airport. 

Issued  in  Renton,  Washington  on  March 
16.  1995. 
David  A.  Field, 

Manager.  Planning.  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

|FR  Doc.  95-7189  Filed  3-22-95;  8:45  am] 

BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Grant  and  Lafayette  Counties,  Wl 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
improvement  of  USH  151  between 
Belmont  and  Dickeyville  in  Grant  and 
Lafayette  Counties.  Wisconsin. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  C  Madrzak,  Statewide 
Projects  Engineer,  Federal  Highway 
Administration,  4502  Vernon 
Boulevard,  Madison,  Wisconsin  53705- 
4905.  Telephone  (608)  264-5968. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  to 
improve  US  Highway  151  (USH  151) 
from  west  of  the  Village  of  Belmont  to 
south  of  the  Village  of  Dickeyville,  a 
distance  of  about  29  km  (18  mi). 

The  improvement  of  USH  151,  vvhich 
is  primarily  a  two-lane  rural  highway,  is 
being  considered  to  improve  traffic 
operation  and  safety  while  enhancing 
economic  development  potential  for  the 
USH  151  corridor  from  Dubuque,  Iowa 
to  Madison.  Wisconsin.  The  Wisconsin 
Department  of  Transportation's 
Corridors  2020  Program,  which  provides 
a  network  of  multi-lane  highways 
serving  statewide  and  regional 
transportation  needs,  includes  this 
segment  of  USH  151  on  the  backbone 
network.  Service  expectation  for  the 
backbone  network  is  for  improvement  to 
a  4-lane  divided  highway  built  to 
expressway  standards,  with  full  access 
control  on  relocation  portions  of  the 
route. 

Planning,  environmental  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  environmental 
impacts  of  alternatives  including  (1)  No- 
build;  (2)  improvements  along  the 
existing  rural  corridor,  with  possible 
relocated  alignments  along  portions  of 
the  route;  (3)  bypass  corridors  around 
the  Village  of  Dickeyville;  and  (4) 
bypass  corridors  around  the  City  of 
Platteville. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  will  be  held  in  the 
project  corridor  throughout  the  data 
gathering  and  development  of 
alternatives.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the 
hearing.  As  part  of  the  scoping  process, 
coordination  activities  have  begun. 
Scoping  meetings  will  continue  to  be 
held  on  an  individual  or  group  meeting 
basis.  Agency  coordination  will  be 
accomplished  during  these  meetings. 
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To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
dire<:ted  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
impUmenting  Exeiutive  Order  112372 
regarding  intergovernmental  consultation  on 
Ki'deral  programs  and  activities  apply  to  this 
l>rogram) 

Issued:  March  IS.  1995. 
Richard  C  Madrzak. 
.S/ofew  irfp  Projects  Engineer.  Madison. 
iVisconsin. 

|FR  Doc  95-7164  Filed  3-22-95:  8:45  ami 
BtLLINO  COOe  4»1»-22-M 


UNITED  STATES  INFORMATION 
AGENCY 

Burmese  Refugee  Program 

ACTION:  Notice — Request  for  Proposals. 

summary:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  awrard.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
501  (c)  (3)  may  apply  to  develop  an 
educational  program  for  approximately 
5-7  Burmese  students  and  professionals 
who  left  Burma  after  August  1988  and 
have  since  been  living  outside  of  Burma 
as  refugees  to  receive  undergraduate 
and/or  graduate  training  in  a  variety  of 
fields  in  the  humanities  and  sciences  in 
American  colleges  and  universities. 
Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cuhural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •   •   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 


Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEF-95-05. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  D.C  time  on  Friday.  April 
28.  1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  April  28.  1995  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs:  East 
Asian  Programs  Branch — E/AEF.  Room 
208,  U.S.  Information  Agency.  301  4th 
Street,  S.W..  Washington.  D.C.  20547, 
(202)  619-5402  (phone),  (202)  401-1728 
(fax),  to  request  a  Solicitation  Package, 
which  includes  more  detailed  award 
criteria;  all  application  forms;  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  specify  USIA  Program  Officer 
Wayne  Peterson  or  Carol  Elford  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  East  Asian  Programs 
Branch  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  pas.sed.  the 
East  Asian  Programs  Branch  officers 
may  not  discuss  this  competition  in  any 
way  with  applicants  until  after  the 
Bureau  proposal  review  process  has 
been  completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  complete  application  should  be  sent 
to:  U.S.  Information  Agency,  Ref.:  E/ 
AEF-95-05.  Office  of  Grants 
Management.  E/XE.  Room  336.  301  4th 
Street.  S.W..  Washington.  D.C.  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cuhural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
ra(x>.  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 


strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  goal  of  the  program  is  to  support 
the  economic  and  democratic 
development  of  Burma  by  helping  to 
educate  potential  leaders  of  Burma  who 
could  assist  that  country  in  future 
transition  to  a  democratic  government. 
It  is  USIA's  intent  to  provide  grantees 
with  programs  of  the  highest  quality 
that  meet  their  academic  and  personal 
needs  and  to  further  the  Agency's 
mission  to  promote  mutual 
understanding. 

Guidelines 

Project  Description 

A.  The  applicant  shall  design  a 
proposal  to  recruit,  nominate,  select, 
place  and  monitor  the  Burmese  students 
in  accredited  U.S.  academic  institutions 
for  academic  programs  lasting  a 
minimum  of  one  year. 

Note:  Funding  for  the  entire  period  of  the 
student  program  shtnild  be  proie<:ted  in  the 
proposal. 

B.  Students  should  be  selected  for 
either  an  undergraduate  program  or  a 
graduate  level  program  as  appropriate. 
Programs  shall  include  such 
enhancements  as  pre-departure  and 
arrival  orientations  and  interim 
workshops  focusing  on  assessment  of 
skills  development  and  transition  into 
the  workplace  and  related  adjustments. 

C.  Given  the  language  difficulties 
experienced  by  most  of  the  previous 
Burmese  Refugee  grantees,  the  programs 
may  include  an  intensive  English 
language  study  component. 

D.  The  organization  must  work  with 
USIA,  INS  and  the  American  Embassy 
in  Bangkok  to  coordinate  public  interest 
parole  status  for  the  grantees  since  they 
are  not  eligible  for  J-1  visas. 

E.  Since  it  is  unlikely  that  the  grantees 
will  be  able  to  return  to  Burma  at  the 
conclusion  of  the  program,  the 
organization  must  provide  relocation 
assistance  to  them  at  the  time  their 
studies  are  terminated. 

F.  Program  p>articipants  must  carry  ihe 
requisite  level  of  health  and  accident 
insurance. 

Proposed  Budget 

USIA  anticipates  awarding  one  grant 
not  to  exceed  $300,000  for  this  program. 

Organizations  must  submit  a 
comprehensive  fine  item  budget, 
including  a  budget  summary  page, 
based  on  the  specific  guidance  in  the 
Application  Package. 

Plea.se  note  that  it  is  required  that 
requested  administrative  funds, 
including  indirect  costs  and 
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administrative  expenses  for  orientation, 
not  exceed  20  percent  of  the  total 
amount  requested  from  USIA; 
administrative  expenses  should  be  cost- 
shared.  Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  .submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  refiecting 
both  the  administrative  budget  and  the 
program  budget.  For  better 
understanding  or  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 

Allowable  costs  for  the  program 
include  the  following: 

A.  Program  costs 

(1)  One-way  economy  fare 
international  travel  from  their  overseas 
location  (on  an  American  flag  carrier  for 
as  much  of  the  route  as  possible); 

(2)  Domestic  travel; 

(3)  Tuition,  room  and  board, 
incidental  expenses,  maintenance  for 
university  vacation  periods; 

(4)  Educational  materials; 

(5)  Costs  of  standardized  te.st  fees; 

(6)  Per  diem  for  orientation, 
professional,  academic  and  cultural 
enrichment. 

B.  Administrative  costs  (not  to  exceed 
20%  of  the  budget) 

(1)  Staff  salaries  and  benefits; 

(2)  Staff  travel: 

(3)  Communications  (including 
telephone,  fax,  postage,  etc.); 

(4)  Office  supplies; 

(5)  Other  direct  costs. 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidances 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  East  Asian  and 
Pacific  Affairs  and  the  USIA  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  Office  of 
the  General  Counsel  or  by  other  Agency 
elements.  Funding  decisions  are  at  the 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  the  USIA 
grants  officer. 


Review  Criteria 

Technically  eligible  applicants  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Support  of  Diversify:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

6.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 


10.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  USIS  Bangkok 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  be  not 
be  modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  16.  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  March  15.  1995. 

Dell  Pendergrast, 

Deputy  Associate  Director.  Educational  and 
Cultural  Affairs. 

|FR  Doc.  95-«780  Filed  3-22-95:  8:45  ami 

BILUNG  CODE  8230-01-M 


Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  at 
10  a.m.  on  Friday.  March  24.  1995.  at 
the  Doral  Hotel  and  Resort.  4400  NW. 
87th  Avenue.  Miami,  Florida.  The 
intended  agenda  is  listed  below. 

Presidential  Advisory  Board  Meeting, 
March  24. 1995 

Agenda 

I.  Continuation  of  the  Discussion  on  the 

Feasibility  Study  on  Radio  and  T.V. 
Marti  Relocation 

II.  Old  Business 

III.  New  Business 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 
Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (202)  401-2178. 

Due  to  the  limited  availability  of 
Advisory  Board  members  and  other 
scheduling  problems  and  the  need  to 
move  the  project  forward,  this 
announcement  will  appear  for  less  than 
15  days. 
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Dated:  March  17.  1995. 
Yvonne  F.  Soler, 

Exeaitive  Director.  Presidt-ntinl  Advisory- 
Board  for  Cuba  Broadcasting. 
IFR  Doc.  95-7098  Filed  3-22-95;  8:45  » 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  60.  No.  56 

Thursday.  March  23.  1995 


This  section  ol  the  FEDERAL  REGtSTER 
contams  notices  of  meetings  publtshed  under 
the  "Governmert  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t)(e)(3) 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday,  March  23, 

1995,  10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers. 

4330  Ea.st  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  PubHc. 

MATTER  TO  BE  CONSIDERED: 
Bunk  Beds 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  to  address 
fhtal  entrapment  and  other  incidents 
associated  with  bunk  Iwds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
.S04-O7O9. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATJON:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  March  17. 1995. 
Sadye  E.  Dunn, 
Secretary. 
IFR  Doc.  95-7270  Filed  3-21-95;  9:20  am| 

BILUNG  CODE  tSSS-OI-M 

FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  95-6695. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  March  23,  1995,  at  10:00  a.m. 

Meeting  Open  to  the  Public. 

THE  FOUOWING  ITEM  WAS  ADDED  TO  THE 

AGENDA:  Proposed  Regulations 

Schedule. 

DATE  AND  TIME:  Thursday,  March  28, 

1995  al  zOO  p.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

(Compliance  matters  pursuant  to  2  I'.S.C-. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  Mar<;h  30, 
1995  at  10:00  a.m. 


PLACE:  999  E  Street,  N.W.  Washington, 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1995-06:  Gregoryr  Damico 

on  behalf  of  Red  Lion  Inns  Limited 

Partnership 
Regulations: 
MC:FL  revised  draff  final  rules;  Qualified 

Nonprofit  Corporations  (11  CFR  114.10). 

Continued  from  meeting  of  March  23, 

1995. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  95-7387  Filed  3-21-95;  3:26  pm| 

BILUNG  COOC  671&-01-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  to  the  Government  in  the 
Sunshine  Act 

Public  Law  94-409) 

(5  U.S.C.  Section  552b| 

DATE  AND  TIME:  Tuesday,  March  28, 
1995,9:00  a.m. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Marjland  20815. 

STATUS:  Closed— Meeting. 

MATTERS  CONSIDERED:  The  following 
matters  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  five  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  C.F.R.  2.27.  The.se  cases 
were  originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

AGENCY  CONTACT:  Tom  Kovvalski.  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  March  17.  1995. 
Michael  A.  Siover. 

General  Counsel.  U.S.  Parole  Commission. 
IFR  D(x;.  95-7271  Filed  3-21-95:  9:20  am) 
BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  to  the  Government  in  the 
Sunshine  Act 

(Public  Law  94-409) 

[5  U.S.C.  Section  552b| 

TIME  AND  DATE:  1:00  p.m.,  Tuesday. 

March  28.  1995. 

PLACE:  5550  Friendship  Boulevard, 

Chevy  Chase,  Mar>'land  20815. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  open  Parole 

Commission  meeting: 

1.  Approval  of  minutes  of  previous 
(xjmmission  meeting. 

2.  Reports  from  the  Chairman. 
Commissioners.  Legal.  Chief  of  Staff.  C^se 
Operations,  and  Administrative  Sections. 

3.  Addition  to  the  Rules  and  Procedures 
Manual  requiring  staff  to  telephone  witnesses 
whom  the  Parole  Commission  subpoenas  to 
its  revocation  hearings. 

4.  Revising  the  Salient  Factor  Scom  to 
account  for  our  aging  (>opulation. 

5.  Discussion  on  decisions  outside  the 
guidelines  for  unusually  large  fraud  cases. 

6.  Discussion  on  centralizing  transfer  treaty 
decision-making  authority. 

7.  Discussion  on  the  transfer  of  states  from 
the  North  Central  Region  to  the  Easirm 
Region. 

8.  Discussion  on  tlie  required  numtier  of 
votes  on  original  jurisdiction  and 
administrative  review  cases. 

AGENCY  CONTACT:  Tom  Kowalski.  dse 
Operations.  United  States  Parole 
Commission,  (301)  492-5962. 

Dated;  March  17.  1995. 
Michael  A.  Stover. 

General  Counsel.  U.S.  Parole  Commission. 
IFR  Doc.  95-7272  Filed  3-21-95;  9:20  ami 

BILLING  CODE  4410-Ol-M 


MERIT  SYSTEMS  PROTECTION  BOARD 

TIME  AND  DATE:  10:00  a.m.,  Monday, 
April  3.  1995. 

PLACE:  Francis  Perkins  Hearing  Rooin. 
Ninth  Ploor.^  1120  Vermont  Avenue. 
N.W..  Washington.  D.C.  20419. 
STATUS:  The  meeting  will  be  open  to  tlie 
public. 

MATTERS  TO  BE  CONSIDERED: 
Establishment  of  task  force  to 
recommend  changes  in  the  structure  of 
the  Board  that  will  allow  the  Board  to 
meet  budgetary  requirements  of 
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National  Performance  Review  II  through 
fiscal  year  2000. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor.  Clerk  of 
the  Board.  (202)  653-7200. 

Doled:  March  21. 1995. 
Robert  E.  Taylor. 
Clerk  of  the  Board. 
|FR  Doc.  95-7386  Filed  3-21-95;  3:05  pml 

BILUNG  CCOE  7400-Ot-M 

NATION  COUNCIL  ON  DISABILITY  (NCO) 
Type:  50-State  ADA  Town  Meeting  Tour 

SUMMARY:  This  notice  sets  forth  the 
announcement  of  additional  dates, 
locations,  and  contacts  for  NCD's  50- 
state  town  meeting  tour  on  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA).  Notice  of  these 
meetings  is  required  under  Section  522b 
{e){l)  of  the  Government  in  the 
Sunshine  Act.  (P.L.  94-409). 
BACKGROUND:  As  an  independent 
Federal  agency  making 
recommendations  to  the  President  and 
the  Congress  on  issues  affecting  49 
million  Americans  with  disabilities  and 
their  families.  NCD  has  congressional 
authority  and  responsibility  to  monitor 
ADA  implementation.  In  fact,  it  was  the 
NCD  that  first  proposed  the  ADA  in 
1986.  In  1991,  NCD  established  ADA 
Watch. 

These  town  meetings  are  being 
conducted  as  part  of  NCD's  ADA  Watch 
initiative.  NCD  is  interested  in  hearing 
personal  stories  from  consumers  as  to 
the  law's  impact.  NCD  is  particularly 
interested  in  hearing  about  varying 
types  of  successes  and  the  methods  used 
to  achieve  those  successes.  The  stories 
could  be  about  personal  experiences,  or 
something  related  to  changes  in  the 
community. 

J 995  Dates.  Locations,  and  Contact  X'umbers 

February  1 — Miami. 

Florida (305)  547-5444 

February  2 — Jackson, 

Mississippi (601)  969-0601 

Frbruary  4 — Atlanta, 

Georgia (404)  451-2340 

Feliruary  7 — Frankfort. 

Kentucky (502)  564-2918 

February  9 — Columbia, 

South  Carolina (803)  782-0639 

February  14 — Birmingham. 


Alabama (205)  251-2223 

February  15 — Topeka, 

Kansas (913)  296-6527 

February  16 — New  Orleans, 

Louisiana (504)286-6939 

February  17 — Albuquerque, 

New  Mexico (505)  827-6465 

February  21— Little  Rock. 

Arkansas (501)661-2953 

February  21— Oklahoma  City, 

Oklahoma (405)  949-1962 

February  22— Arlington, 

Texas (512)  463-5741 

February  28 — Honolulu. 

Hawaii (808)  537-1941 

March  1 — Los  Angeles, 

California (310)390-3611 

March  2 — Dover, 

Delaware (302)577-2850 

March  7— Norfolk. 

Virginia (804)461-8007 

March  9— Sutton. 

West  Virginia (304)  525-3324 

March  10 — Harrisburg, 

Pennsylvania (610)  378-4372 

March  15 — VVanamassa. 

New  lersey (609)  292-3745 

March  16 — Portland. 

Maine (207)624-5307 

March  17 — Concord. 

New  Hampshire (603)  228-9680 

March  21 — Cranston. 

Rhode  Island (401)  277-2833 

March  22— Boston. 

Massachusetts (617)  338-6665 

March  24— Albany. 

New  York (518)  473-4129 

March  29— Oomwell, 

Connecticut (203)  257-3221 

March  31— Detroit, 

Michigan (313)  832-3371 

April  4--Columbus. 

Ohio (614)466-5205 

April  6— Nashville. 

Tennessee (615)428-6266 

April  11 — Des  Moines. 

Iowa :.. (51 5)  281-5969 

April  12 — Jefferson  City. 

Missouri (314)  751-2600 

April  13 — Missoula. 

Montana (406)  243-2636 

April  13 — Madison. 

Wisconsin (608)266-5378 

April  14 — Montpelier, 

Vermont (802)  456-8't08 

April  21— Salem. 

Oregon (800)  358-3117 

April  28— Winston-Salem, 

North  Canilina (704)  375-3977 

May  3— Salt  Lake  City. 

Utah (801)  797-3886 

May  3— Las  Vegas. 

Nevada (702)687^452 

Additional  dates,  locations,  and  contacts 
will  l>e  published  when  available. 


FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley,  Public  Affairs  Specialist, 
National  Council  on  Disability.  1331  F 
Street,  NW,  Suite  1050.  Washington.  DC 
20004-1107.  Telephone:  (202)  272- 
2004.  (202)  272-2074  (TT). 

AGENCY  MISSION:  NCD  is  an  independent 
Federal  agency  comprised  of  15 
members  who  are  appointed  by  the 
President  of  the  United  States  and 
confirmed  by  the  U.S.  Senate.  The 
overall  purpose  of  the  Council  is  to 
promote  policies,  programs,  practices, 
and  procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  NCD  prior  to  each  town 
meeting. 

ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  these 
meetings.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  town 
meetings.  We  also  ask  that  you  smoke 
only  in  designated  areas  and  the  privacy 
of  your  room.  Smoking  is  prohibited  in 
the  meeting  rooms  and  surrounding 
area. 

OPEN  MEETING:  These  town  meetings  of 
NCD  shall  be  open  to  the  public. 

AGENDA:  The  proposed  agenda  includes: 

Opening  .Statements 

.Success  Stories  from  Consumers 

Discussion 

Announcements 

Adjournment 

Records  shall  be  kept  of  all  NCD 
proceeding  and  shall  be  available  after 
the  meetings  for  public  inspection  at 
NCD. 

Signed  in  Washington,  DC.  on  M.irch  20. 
1995 

Speed  Davis. 
Acting  Executive  Director. 
IFR  D<k:  95-7301  Filed  3-21-95:  10:32  ami 
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DEPARTMErfT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-94-230) 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures 
for  Water  Heaters;  Kitchen  Ranges, 
Ovens,  and  Microwave  Ovens;  and 
Clothes  Washers;  and  Reporting 
Requirements  for  Clothes  Washers, 
Clothes  Dryers,  and  Dishwashers 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Proposed  Rule  and  Public 

Hearing. ^^ 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act.  as  amended,  requires 
the  Departipent  of  Energy  (DOE  or  the 
Department)  to  administer  an  energy 
conservation  program  for  certain  major 
household  appliances  and  commercial 
equipment.  Among  other  program 
elements,  the  Act  requires  that  standard 
methods  of  testing  be  prescribed  for 
each  covered  product.  The  purposes  of 
this  Proposed  Rulemaking  are  to: 
propose  amendments  to  clarify  the 
water  heater;  kitchen  range,  oven,  and 
microwave;  and  clothes  washer  test 
procedures,  announce  the  Department's 
intentions  to  incorporate  by  reEcrence 
test  procedures  adopted  by  the 
International  Electrotechnical 
Commission  (lEC).  and  request  data, 
comments,  and  information  regarding 
their  applicability  and  workability. 
Today's  amendments  of  the  test 
procedures  are  not  expected  to  alter  the 
minimum  energy  conservation 
standards  currently  in  effect,  or  those 
being  proposed  in  the  Eight  Products 
Notice  of  Proposed  RulemaJung. 
published  March  4.  1994  (59  FR  10464). 
DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  August 
31. 1995. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  to  be 
held  in  Washington,  DC.  beginning  at 
9:30  a.m.  on  July  12,  1995.  Requests  to 
speak  at  the  hearing  must  be  received  by 
the  Department  no  later  than  4  p.m.. 
June  28.  1995.  Ten  (10)  copies  of 
statements  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  no  later  than  4  p.m..  July  5. 
1995 

ADDRESSES:  Written  comments,  and 
requests  to  speak  at  the  public  hearing 
arc  to  be  submitted  to:  U.S.  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Hearings  and 


Dockets.  Test  Procedures  for  Water 
Heaters-.  Kitchen  Ranges.  Ovens,  and 
Microwave  Ovens:  and  Clothes 
Washers;  and  Reporting  Requirements 
for  Clothes  Washers.  Clothes  Dr>ers. 
and  Dishwashers."  Docket  No.  EE-RM- 
94-230.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 

The  hearing  will  be  held  at  the  U.S. 
Department  of  Energy.  Forrestal 
Building.  Room  lE-245.  1000 
Independence  Avenue.  SW.. 
Washington.  DC. 

Requests  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays.  Requests  should  be  labeled. 
"Test  Procedures  for  Water  Heaters; 
Kitchen  Ranges.  Ovens,  and  Microwave 
Ovens;  and  Clothes  Washers;  and 
Reporting  Requirements  for  Clothes 
Washers.  Clothes  Dryers,  and 
Dishwashers.'  (Docket  No.  EE-RM-94- 
230),  both  on  the  document  and  on  the 
envelope. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  and/or  photocopied  at  the 
Department  of  Energy  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-C020 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  Department  will  incorporate  by 
reference  test  standards  from  the 
International  Electrotechnical 
Commission  upon  publication  of  this 
rule  as  final.  These  standards  are  listed 
beiovi: 

International  Electrotechnical  Commission 
Publication  70S.  and  Amendment  2-1993. 
"Methods  for  Measuring  the  Performance  of 
Microwave  Ovens  for  Household  and  Similar 
Purposes."  Section  4.  Paragraph  12 
"Microwave  Power  Output  MeMurement." 
Paragraph  13  "Electrical  Power  Output 
Measurement."  and  Paragraph  14 
"EfTiciency." 

Copies  of  these  standards  may  be 
viewed  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room 
at  the  address  stated  above.  Copies  of 
the  International  Electrotechnical 
Commission  Publication  can  be 
obtained  from  the  American  National 
Standards  Institute,  11  West  42nd 
Street,  New  York,  New  York  10036, 
(212)642-4936. 

For  more  information  concerning 
public  participation  in  this  ndemaking 
proceeding,  see  Section  XI.  "Public 
Comment  Procedures."  of  the 

SUPPLEMENTARY  INFORMATION  section. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Hui— Water  Heaters  (202) 

586-9145 
Ingrid  M.  Watson— Ranges.  Ovens  and 

Microwaves  (202)  586-8119 
Marc  LaFrance— Clothes  Washers  and 

Dryers,  and  Dishwashers  (202)  586- 

8423 
U.S.  Department  of  Energy.  Energy 

Efficiency  and  Renewable 

Energy  .Mail  Station  EE-431.  Forrestal 

Building.  1000  Independence  Avenue. 

SW..  Washington.  DC.  20585 
Eugene  Margolis.  Esq..  U.S.  Department 

of  Energy.  Office  of  General  Counsel. 

Mail  Station  GC-72.  Forrestal 

Building,  1000  Independence  Avenue. 

SW..  Washington.  D.C.  20585.  (202) 

586-9507. 

SUPPt-EMENTARY  INFORMATION: 
I.  Introduction 

A  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act.  Pub.  L.  94-163. 
as  amended  by  the  National  Energy 
Conservation  Pohcy  Act.  Pub.  L.  95- 
619,  the  National  Appliance  Energy 
Conservation  Act  of  1987.  Pub.  L.  100- 
12.  the  National  Appliance  Energy 
Conservation  Amendments  of  1988. 
Pub.  L.  100-357.  and  the  Energy  Policy 
Act  of  1992.  Pub.  L.  102-486.  created 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles  (Program).'  The  products 
currently  subject  to  this  Program  (often 
referred  to  hereafter  as  "covered 
products  ")  include  water  heaters: 
kitchen  ranges,  ovens,  and  microwaves; 
and  clothes  washers,  the  subjects  of 
today's  notice. 

Under  the  Act.  the  Program  consists 
essentially  of  three  parts:  Testing, 
labeling,  and  the  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology  (formerly  the  National 
Bureau  of  Standards),  is  required  to 
amend  or  establish  new  test  procedures 
as  appropriate  for  each  of  the  covered 
products.  EPCA.  section  323.  The 
purpose  of  the  test  procedures  is  to 
produce  test  results  which  measure 
energy  efficiency,  energy  use.  water  use 
(in  the  case  of  showerheads.  faucets, 
water  closets  and  urinals),  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  and  must  not 
be  unduly  burdensome  to  conduct. 
EPCA.  section  323(b)(3).  A  test 


■  Pan  B  of  Title  Ul  of  Energy  Policy  and 
Conservation  Act.  as  amended,  is  referred  to  in  this 
final  rule  as  'EPCA-flr  the  "Act."  Pari  B  of  Title 
III  is  codified  at  42  US  C.  6291-6309. 


procedure  is  not  required  if  DOE 
determines  by  rule  that  one  cannot  be 
developed.  EPCA.  section  323(d)(1). 
One  hundred  and  eighty  days  after  a  test 
procedure  for  a  product  is  adopted,  no 
manufacturer  may  make  representations 
with  respect  to  energy  use,  energy 
efficiency  or  water  use  of  such  product, 
or  the  cost  of  energy  consumed  by  such 
product,  except  as  reflected  in  tests 
conducted  according  to  the  DOE 
procedure.  EPCA.  section  323(c)(2).  Test 
procedures  appear  at  10  CFR  part  430, 
subpart  B. 

However,  the  180-day  period  referred 
to  in  section  323(c)(2]  may  be  extended 
for  a  period  of  up  to  an  additional  180 
days  if  the  Secretary  determines  that  the 
requirements  of  section  323(c)(2)  would 
impose  undue  burden.  EPCA.  section 
323(c)(3). 

Section  323(e)  of  the  Act  requires 
DOE  to  determine  to  what  extent,  if  any. 
a  proposed  test  procedure  would  alter 
the  measured  energy  efficiency, 
measured  energy  use  or  measured  water 
use  of  any  covered  product  as 
determined  under  the  existing  test 
procedure.  If  DOE  determines  that  an 
amended  test  procedure  would  alter  the 
measured  efficiency  or  measured  use  of 
a  covered  product.  DOE  is  required  to 
amend  the  applicable  energy 
conservation  standard  accordingly.  In 
determining  the  amended  energy 
conservation  standard.  DOE  is  required 
to  measure  the  energy  efficiency  or 
energy  use  of  a  representative  sample  of 
covered  products  that  minimally 
comply  with  the  existing  standard.  The 
average  efficiency  of  these 
representative  samples,  tested  using  the 
amended  test  procedure,  constitutes  the 
amended  standard.  EPCA.  section 
323(e)(2). 

B.  Background 

Today's  notice  proposes  to  modify  the 
test  procedures  for  water  heaters; 
kitchen  ranges,  ovens,  and  microwave 
ovens;  and  clothes  washers  as  follows: 

(1)  Water  heaters. 

(a)  Revision  of  subpart  B,  appendix  E. 

1.  Modify  the  test  procedures  to 
address  electric  and  oil-fired 
instantaneous  water  heaters. 

2.  Include  testing  of  storage-type 
water  heaters  having  rated  storage 
capacities  less  than  20  gallons  (76 
liters). 

3.  Revise  the  method  used  to  calculate 
the  first  hour  rating  of  storage-type 
water  heaters. 

4.  Amend  the  extant  definition  for 
heat  pump  water  heater,  and  add  new 
definitions  for  heat  pump  water  heater 
storage  tank,  add-on  heat  pump  water 
heater,  integral  heat  pump  water  heater, 
and  solar  water  heater. 


(2)  Kitchen  ranges,  ovens,  and 
microwaves. 

(a)  Revision  of  subpart  B.  section 
430.22  to  include  test  procedure 
changes. 

(b)  Revision  of  subpart  B.  appendix  I. 

1.  Revise  the  annual  useful  energy 
output  to  reflect  changes  in  the  annual 
usage  of  ranges,  ovens,  cooktops,  and 
microwave  ovens. 

2.  Add  definition  for  "lEC  705.  " 

3.  Eliminate  the  requirement  to  use  a 
standard  continuous  flow  calorimeter. 

4.  Incorporate  by  reference  the 
International  Electrotechnical 
Commission  Publication  705 
Amendment  2-1993.  section  4, 
Paragraphs  12-14. 

5.  Include  the  clock  energy  in  the 
calculation  of  annual  energy 
consumption  for  microwave  ovens. 

6.  Revise  section  2.8  "Test  Beakers" 
replace  with  new  section  2.8 
"Microwave  Oven  Test  Load." 

7.  Revise  section  2.9.3.4  "Microwave 
Oven  and  Test  Load  Temperature," 
replace  with  new  section  2.9.3.4  "Test 
Load  Temperature." 

8.  Eliminate  section  4.3 
"Conventional  Range."  and  section  4.5 
"Microwave/Conventional  Range." 
These  two  sections  have  been  replaced 
with  a  new  section  4.3  "Combined 
Components"  in  this  proposed  rule. 

(3)  Clothes  washers. 

(a)  Revision  of  subpart  B,  §  430.22  to 
include  test  procedure  changes  and  to  . 
revise  the  number  of  representative 
average-use  cycles  per  year. 

(b)  Revision  of  subpart  B,  appendix  J. 

1.  General  test  procedure  clarification 
which  includes  the  following: 

•  Add  new  definitions  for  the 
following  terms:  thermostatically 
controlled  valves,  agitator,  top-loader- 
vertical-axis  clothes  washer,  and  top- 
loader-horizontal-axis  clothes  washer. 

•  Delete  the  requirement  to 
disconnect  all  lighting  systems  which 
consume  more  than  10  watts  during  the 
clothes  washer  test  cycle. 

•  Introduce  a  new  section,  section 
2.11  "Agitation  and  Spin  Speed 
Settings." 

•  Delete  reference  to  AHAM  and 
AHAM  procedures. 

•  Clarify  the  procedure  for  capacity 
testing. 

•  Clarify  the  requirements  for 
"maximum  fill"  testing. 

2.  Incorporation  of  test  procedure 
changes  from  approved  Waivers  to 
address  the  following  issues: 

•  Add  new  definitions  for  the 
following  terms:  nonwater-heating 
clothes  washers  and  water-heating 
clothes  washers. 

•  Extend  coverage  for  washers  that 
operate  at  1 20/208 Y  and  120/240  volts. 


•  Extend  testing  and  performance 
coverage  to  water-heating  clothes 
washers. 

•  Extend  coverage  for  clothes  washers 
that  have  infinite/variable  temperature 
selection  capability. 

3.  Addition  of  optional  water 
consumption  and  extraction  procedures 
which  include  the  following: 

•  Add  new  definitions  for  the 
following  terms:  modified  energy  factor, 
moisture  removal  energy  and  water 
consumption  factor. 

•  Add  optional  test  procedures  to 
determine  the  above  values. 

(4)  Addition  to  subpart  F.  §  430.62.  to 
add  reporting  requirements  for  energy 
factors  for  clothes  washers,  clothes 
dryers,  and  dishwashers. 

In  addition,  metric  units  of 
measurements  have  been  included  in 
the  three  test  procedures  (English  values 
are  given  followed  by  their  appropriate 
International  System  of  Units  in 
parentheses). 

n.  Discussion 

A.  Water  Heater  Test  Procedure 

Today's  proposed  amendments  to  the 
water  heater  test  procedure  include: 
Revisions  to  make  the  water  heater  test 
procedure  applicable  to  electric  and  oil- 
fired  instantaneous  water  heaters; 
coverage  for  testing  storage-type  water 
heaters  with  rated  storage  capacities  less 
than  20  gallons  (76  liters);  revision  of 
the  first  hour  rating  for  storage-type 
water  heaters;  amendment  to  the  extant 
definition  for  heat  pump  water  heater; 
and  addition  of  new  definitions  for  heat 
pump  water  heater  storage  tank,  add-on 
heat  pump  water  heater,  integral  heat 
pump  water  heater,  and  solar  water 
heater. 

The  Department  does  not  believe  any 
of  these  changes  would  alter  the  energy 
conservation  standards  for  water  heaters 
currently  in  place,  and  requests 
comments  on  the  impact  of  these 
changes,  if  any.  In  addition,  DOE 
requests  comments  on  the  adequateness 
of  the  test  procedure  for  heat  pump 
water  heaters  regarding  the  use  of 
backup  electric  resistance  elemenf(s).  To 
the  Department's  knowledge,  most  heat 
pump  water  heaters  are  capable  of 
meeting  the  current  test  draw 
requirements,  and  therefore,  the  backup 
electric  resistance  element(s)  are  often 
unnecessary,  and  are  seldom  activated. 
However,  the  current  test  setup  and 
parameters  may  not  represent  operating 
conditions  requiring  backup  electric 
resistance  elements  to  activate.  This  is 
dependent  on  a  number  of  factors,  i.e.. 
temperature  settings,  draw  volume  and 
rate,  etc.  Therefore,  DOE  is  interested  in 
receiving  comments  on  the  test 
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procedure  for  heat  pump  water  heaters 
regarding  the  use  of  backup  electric 
resistance  eleineat(s]. 

Concurrently,  the  Department  is 
conducting  a  rulemaking,  independent 
of  today  s  notice,  to  propose  revised 
niinimum  energy  conservation 
standards  for  eight  consumer  products, 
including  water  heaters.  (59  FR  10464, 
March  4.  1994). 

I  Electric  and  Oil-Fired  Instantaneous 
Water  Heaters 

The  current  test  procedure  does  not 
address  testing  of  electric  and  oil-fired 
instantaneous  water  heaters  in  that  they 
are  not  defined  in  the  test  procedure. 
The  Department,  therefore,  proposes  to 
include  defmitions  for  these  two  types 
of  instantaneous  water  heaters,  and  to 
amend  the  existing  language  to  include 
the  testing  of  them.  Definitions  for 
storage-type  water  heaters  are  also 
modified  to  differentiate  these  types 
from  the  instantaneous-type  water 
heaters.  As  a  result,  oil-fired  and  electric 
instantaneous  water  heaters  will  be 
subject  to  the  applicable  minimum 
energy  conservation  standards  of  0.59- 
(0.0019  X  rated  storage  volume  in 
gallons)  for  oil-fired  water  heaters  and 
0.93-(0.00132  X  rated  storage  volume  in 
gallons)  for  electric  water  heaters, 
respectively.  For  electric  and  oil  fired 
instantaneous  water  healers,  the  rated 
storage  volume  may  be  zero.  In  today's 
proposed  notice,  the  Department 
requests  comments  and  data  regarding 
the  appropriateness  of  adding  electric 
and  oil-fired  instantaneous  water 
heaters  to  the  test  procedure  and 
subjecting  them  to  the  respective  energy 
conservation  standards.  See  appendix  E 
to  subpart  B  of  Title  10  CFR  part  430. 
sections  1.8  and  5.2. 

2.  Storage-type  Water  Heaters  Having 
Rated  Storage  Capacities  Less  Than  20 
Gallons  (76  liters) 

In  a  letter  to  the  Department,  dated 
}uly  17.  1991.  the  Gas  Appliance 
Manufacturer  Association  (GAMA) 
stated  that  storage-type  water  heaters 
having  capacities  less  than  20  gallons 
(76  liters)  are  covered  by  the  National 
Appliance  Energy  Conservation  Act  of 
1987.  The  current  test  procedure  does 
not  cover  storage-type  water  heaters 
having  rated  storage  capacities  less  than 
20  gallons  (76  liters)  and.  therefore, 
those  water  heaters  are  not  subject  to  the 
minimum  efficiency  standards.  In  order 
to  correct  this.  GAMA  requested  that  the 
test  procedure  be  revised.  IX3E  proposes, 
to  provide  coverage  for  sloragetyf>e 
water  heaters  of  less  than  20  gallons  (76 
liters). 

With  regard  to  conducting  the  24-hour 
sim..ldtcd  use  tost  on  water  heaters 


having  rated  storage  capacities  less  than 
20  gallons  (76  Uters).  the  Department 
proposes  to  include  the  applicable  draw 
schedule  accepted  by  the  water  heater 
industr)'.  (See  American  National 
Standards  Institute/ American  Society  of 
Heating.  Refrigerating  and  Air- 
Conditioning  Engineers  (ASHRAE) 
Standard  118.2-1993:  Method  of  Testing 
for  Rated  Residential  Water  Heaters.) 
The  total  volume  withdrawn  shall  be  24 
gallons  (91  Uters)  for  units  having  rated 
storage  capacities  greater  than  or  equal 
to  10  gallons  (38  Uters).  but  less  than  20 
gallons  (76  liters).  The  total  volume 
withdrawn  shall  be  9  gallons  (34  Uters) 
for  units  having  rated  storage  capacities 
less  than  10  gallons  (38  liters).  The  draw 
rate  shall  be  1.0±0.25  gallons  per  minute 
(3.8±0.95  Uters  per  minute)  for  all  units 
having  rated  storage  capacities  less  than 
20  gallons  (76  Uters).  The  Department 
requests  comments  and  data  regarding 
any  impact  on  a  manu{acturer(s)  as  a 
result  of  extending  coverage  of  the 
existing  minimum  energy  efficiency 
standards  to  storage-type  water  heaters 
of  less  than  20  gallons  (76  Uters).  See 
appendix  E  to  subpart  B  of  Title  10  CFR 
part  430.  sections  1.11,  5.1.4.1.  and 
5.1.5 

3.  First  Hour  Rating  for  Storage-type 
Water  Heaters 

Water  heaters  have  historically  been 
selected  based  on  rated  storage  volume. 
The  rate  at  which  the  water  heater 
produces  hot  water,  and  whether  the 
water  heater  uses  a  lone  or  multiple  heat 
source,  however,  is  also  important  when 
selecting  a  water  heater.  For  example,  a 
smaller  electric  water  heater  having  two 
4.5-kilowatt  elements  may  provide  more 
hot  water  over  a  given  time  interval  than 
a  larger  electric  water  heater  having  a 
single  3.8-kilowatt  element.  The  first 
hour  rating  seeks  to  account  for  the 
effect  of  storage  capacity,  heating  rate, 
and  the  number  of  heat  sources  on  the 
water  heater's  ability  to  provide  hot 
water.  Ideally,  the  consumer  will  use 
first  hour  rating  to  initially  identify 
water  heaters  that  will  meet  their  hot 
water  supply  needs.  Once  the  field  has 
been  narrowed  based  on  this  need,  the 
consumer  will  then  use  energy  factor, 
annual  operating  cost,  first  cost, 
warranty  information,  reputation  of 
manufacturer,  etc.,  in  determining 
which  water  heater  to  select. 

The  first  hour  rating  is  not  used  in 
computing  the  efficiency  (i.e.,  energy 
factor)  of  water  heaters,  but  is  used  by 
the  Federal  Trade  Commission  for 
presenting  size  ranges  in  the  labeling 
program  for  water  heaters.  It  was  hoped 
that  this  measure  would  gain 
recognition  as  a  sizing  criterion  for 
consumers  in  selecting  water  heaters.  As 


a  result,  the  Department  has  been 
conducting  a  continuous  effort  to 
improve  the  first  hour  rating  method  in 
rulemakings  for  water  heaters.  However, 
the  concept  of  what  the  first  hour  rating 
should  represent  (i.e.,  a  balance  between 
storage  capacity,  recovery  rate,  and 
mixing  characteristics)  and  how  to 
measure  it  accurately  has  proven  to  bo 
a  difficuh  task.  Each  attempt  at 
establishing  a  first  hour  rating  test  has 
led  to  difficulties  (repeatability  problem 
with  the  1989  proposal  (54  FR  1890, 
January  17, 1989).  and  a  low  estimate  of 
hot  water  availability  for  certain  water 
heaters  by  the  1990  final  rule.  (55  FR 
42162.  October  17. 1990).)  For  example, 
in  a  October  15.  1991.  letter  from  GAMA 
to  DOE.  GAMA  stated  that  "Gas 
Appliance  Manufacturers  Association 
members  have  results  establishing  first 
hour  ratings  in  the  range  of  70  to  75 
gallons  for  120  gallon  models.  The 
calculated  first  hour  rating  is 
significantly  less  than  the  amount  of 
water  drawn  during  the  first  draw." 
This  problem  with  the  October  17,  1990. 
current  test  method  is  most  evident  for 
large  tanks  with  one  heating  element 
because  of  the  greater  weighing  given  by 
the  test  procedure  to  recovery  rate 
relative  to  storage  volume. 

To  correct  the  problem  of 
understating  hot  water  production  cited 
by  GAMA.  the  Department  requested 
NIST  to  evaluate  a  proposal 
recommended  by  GAMA  in  its  October 
15.  1991.  letter  to  DOE.  GAMAs 
recommendation  would  prorate  the  final 
draw  of  the  1990  first  hour  rating  test 
with  respect  to  a  ratio  of  elapsed  times. 
NIST  summarized  the  advantages  and 
disadvantages  of  GAMA's 
recommendation.  The  major  advantages 
are:  The  first  hour  rating  would  always 
be  greater  than  or  equal  to  the  first  draw 
volume  and  retesting  for  FTC  labeling 
may  be  unnecessary  if  the  needed 
additional  data  was  collected.  The  major 
disadvantages  are:  The  rating  would 
represent  a  volume  of  hot  water  that  is 
greater  than  or  equal  to  the  maximum 
volume  of  hot  water  that  can  be 
delivered  in  an  hour  (overstating),  and 
it  may  not  differenUate  single-element 
from  two-element  electric  water  heaters 
(recovery  capabilities  unrecognized). 
The  Department,  therefore,  concludes 
that  the  disadvantages  of  GAMA's 
recommendation  outweigh  the 
advantages  and  rejects  this  proposal. 

The  Etepartment  requested  NIST  to 
conduct  a  second  study  to  correct  the 
problem  of  understating  hot  water 
production.  NIST  recommended  that  a 
revised  version  of  the  1989  test  molhcul 
be  proposed.  NIST  stated  its 
recommendation  vdll  correct  the 
understating  problem  cited  by  GAMA  in 


the  October  15. 1991.  letter,  and  in 
addition,  will  minimize  the 
aforementioned  repeatability  problem. 
The  Department  concurs  and  today 
proposes  a  revised  first  hour  rating 
method  for  storage  tank-type  (including 
heat  pump)  water  heaters.  Section  5.1.4. 
Included  in  the  proposed  first  hour 
rating  are:  Revisions  to  the  test  method 
for  storage  tank-type  water  heaters,  hot 
and  cold  water  mixing  characteristics, 
and  the  criterion  for  initiating 
successive  draws  when  conducting  a 
first  hour  rating  test  on  heat  pump  water 
heaters  that  use  supplemental  resistive 
heating. 

In  regard  to  storage  tank-type  water 
heatQES,  for  draws  initiated  prior  to  one 
hour  (as  a  result  of  a  thermostat  cut-out), 
the  maximum  outlet  temperature  shall 
be  determined  for  each  draw  and  used 
for  determining  when  to  terminate  that 
draw,  i.e..  at  T*m„.,  -  25*F,  where  i 
corresponds  to  the  draw  number.  If  a 
recovery  is  still  in  progress  at  one  hour, 
the  draw  imposed  to  remove  any  stored 
"hot"  water  shall  be  terminated  based 
on  the  cut-off  temperature  used  for  the 
previous  draw  (T*ni«j,  -  i  -  25*F).  In 
addition,  for  draws  imposed  at  one 
hour,  the  first  hour  rating  shall  be  the 
sum  of:  All  the  withdrawn  volumes  and 
the  final  withdrawn  volume,  where  the 
final  writhdrawn  volume  is  multiplied 
by  the  following  temperature  ratio: 

(T    dclji-T*Blin.n- l)  '{T*dfl.n      I 

-T'min.n-  i).  The  subscripts  n  emd  n-1 
are  used  to  indicate  the  final  draw  and 
the  ncxt-to-last  draw,  respectively, 
while  T'min.n  I  designates  the  water 
temperature  at  which  the  next-to-last 
draw  was  terminated  (T*mm.n  -  i  = 
T'm.„.„    ,  -  25''F).  For  all  other  draw 
volumes,  no  temperature  ratio 
adjustment  factor  shall  be  used. 

The  Department  notes  that  a 
temperature  ratio  can  and  has  been  used 
in  the  past  to  compensate  for  the 
amount  of  mixiiig  that  occurs  between 
the  stored  hot  water  and  the  entering 
make-up  water  during  a  draw.  The 
greater  the  volume  of  make-up  water 
mi.xed  into  the  outlet  stream  (while  still 
maintaining  an  outlet  temperature  above 
the  criterion  of  "hot"  water),  the  greater 
the  first  hour  rating.  The  amount  of 
mixing  is  typically  small  and  repeatable 
for  designs  that  introduce  make-up 
water  near  the  bottom  of  the  tank. 
However,  if  a  water  heater  uses  a 
thermally  compensating  dip  tube  (first 
discussed  in  the  February  8,  1984, 
Proposed  Rulemaking,  49  FR  4870).  or 
an  internal  mixing  valve,  substantial 
mixing,  and  thus,  a  higher  and 
unrealistic  first  hour  rating  could  occur. 
At  present,  DOE  is  not  aware  of  any 
currently  manufactured  water  heaters 
which  contain  these  features.  Therefore, 


DC^  is  not  employing  a  temperature 
ratio  correction  to  handle  mixing  effects. 
The  Department  requests  comments  and 
data  concerning  the  appropriateness  of 
today's  proposal  relative  to  thermally 
compensating  dip  tubes,  internal  mixing 
valves,  or  any  other  mechanism  used  to 
increase  the  amount  of  mixing  of  stored 
hot  water  and  make-up  water  during  a 
draw. 

The  Department  also  notes  that  with 
a  multiple  draw  first  hour  rating  test, 
like  the  one  proposed  today,  a 
temperature  ratio  can  be  used  to 
compensate  for  the  effect  of  the  test 
tolerances  allowed  for  the  thermostat 
setting(s)  [±5''F  (±2.8»C)].  and  for  the 
make-up  water  temperature  |±2''F 
(IIIOC)].  These  test  tolerances  affect  the 
time  required  for  the  water  heater  to 
recover  from  a  hot  water  draw.  For 
example,  recovery  time  is  quickest  if  the 
tank  thermostat(s)  is  set  to  130°F 
(54.4°C).  and  the  make-up  water  is  set 
at  60°F  (15.6°C).  Recovery  time  is 
slowest  for  settings  at  140°F  (60°C)  and 
56'F  (13.3*C).  To  avoid  the  potenUal 
complication  and  confusion  that  would 
result  from  an  additional  temperature 
ratio  correction,  however,  a  test 
tolerance  correction  is  not  included  in 
todays  proposal.  The  Department 
recognizes  that  an  incentive  exists  to 
conduct  the  first  hour  rating  test  with 
the  tank  thermostat  set  at  or  near  1 30'F 
(54.4*C),  and  with  the  make-up  water  at 
ornear60*F(15.6''C). 

Preliminary  studies  conducted  by 
NIST  estimate  today's  proposed  test 
method  is  successful  in  minimizing  the 
repeatabiUty  problem  to  within  ±  5 
percent  relative  to  the  1989  proposal. 
The  Department  today  requests 
comments  and  data  concerning  this 
ref>eatability  issue. 

In  addition,  the  Department  proposes 
to  modify  the  existing  first  hour  rating 
definition  so  that  it  differentiates 
between  storage  and  instantaneous 
water  heaters.  Section  1.5. 

In  regard  to  heat  pump  water  beaters 
that  use  supplemental  resistive  heating, 
a  draw  is  currently  initiated  only  after 
all  power  to  the  water  heater  has  been 
reduced,  which  corresponds  to  the  case 
where  the  compressor  has  cycled  off 
and  any  resistive  heating  has  ceased. 
The  Department  today  proposes  a 
revision  to  the  criterion  used  to  initiate 
successive  draws  so  that  credit  is  given 
if  this  type  of  water  heater  provides  a 
partial  recovery.  The  proposed  revision 
would  require  a  draw  to  be  initiated 
after  the  thermostat  controlling  the 
upper  or  lone  resistive  element,  or  tlw 
compressor  is  satisfied,  whichever 
occurs  first.  However,  this  criterion 
shall  be  applicable  only  if  the  water 
located  vertically  above  the  resistive 


UMI 


element  thermostat  or  compressor 
thermostat  is  heated  to  135  ±  ST  (57  2 
±  2.8''C)  when  cut-off  occurs.  The 
Department  requests  comments  and  data 
on  the  appropriateness  and  workabilitv 
of  the  proposed  changes  to  the  test 
method  for  heat  pump  water  heaters 
that  use  supplemental  resistive  heating. 
See  appendix  E  to  subpart  B  of  Title  10 
CFR  part  430.  section  5.1 .4.2. 

4.  Definitions  few  Heat  Pump  Water 
Heaters,  Add-on  Heat  Pump  Water 
Heaters.  Integral  Heat  F»ump  Water 
Heaters,  Solar  Water  Heaters,  and  Heat 
Pump  Water  Heater  Storage  Tanks 

The  Department  proposes  to  amend 
the  extant  definition  for  heat  pump 
water  heaters  (section  1.11.3);  add 
definitions  of  integral  heat  pump  water 
heater  (section  1.11.3.a).  add-on  heat 
pump  water  heaters  (section  1.1 1. 3. b). 
and  solar  water  heaters  (section  1.11.5) 
to  differentiate  these  types  of  water 
heaters;  and  add  definition  of  a  heat 
pump  water  heater  storage  tank,  i.e..  the 
tank  to  be  used  with  an  «id-on  beat 
pump  water  heater  (section  1.6). 

B-  Kitchen  Ranges.  Ovens  and 
iVfic/TWcn-e  Ovens  Test  Procedures 

The  test  procedures  for  kitchen 
ranges,  ovens  and  microwave  ovens 
have  remained  substantially  uiKihanged 
since  the  final  rule  was  published  in  the 
Federal  Register  on  May  10. 1978  (43 
FR  20120).  h  was  amended  on  April  13, 
1979.  by  prescribing  that  natural  gas  or 
propane  would  be  the  test  gas  used  with 
gas  ranges  and  ovens  (44  FR  22418). 

Today's  proposed  amendment  will 
change  the  annual  useful  cooking 
energy  output  for  kitchen  ranges,  ovens 
and  microwave  ovens  to  make  it 
representative  of  current  United  States 
cooking  product  usage.  In  addition,  the 
proposed  test  procedure  will  no  longer 
contain  annual  energy  consumption 
calculations  for  ranges  (cooktop  and 
oven  combined),  or  other  combined 
appUances  (multiple  conventional 
ovens,  microwave  and  conventional 
range  combined).  The  Department  is 
proposing  to  calculate  the  annual  energy 
consumption  of  combined  appliances  as 
the  sum  of  the  annual  energy 
consumption  of  each  individual 
component  of  the  unit.  Section  4.3  The 
Department  is  proposing  to  inctiqKirate 
by  reference  the  International 
Eiectrotechnical  Commission  (lEC). 
Publication  705,  and  Amendment  2- 
1993.  "Methods  for  Measuring  the 
Performance  of  Microwave  Ovens  for 
Household  and  Similar  Purposes,  ' 
.Section  4,  Paragraph  12  ■■Mic^ox^ave 
Power  Output  Measurement,"  Paragraph 
13  'Electrical  Power  Output 
M»!asurement."  and  Paragraph  14 


n  1111.11  i^uiiiaiii  uic^it:  H-diures.  i  iiuruiiin;.      incaiea  venicaiiy  aoove  me  rcsisiivp 
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"Efficiency."  IXDE  has  not  proposed  test 
procedures  for  grill  and  griddle  cook 
tops;  the  Department  would  consider 
adding  test  procedures  for  these 
products  if  such  exist. 

1 .  Ovens 

Today's  proposed  revision  to  the  oven 
test  procedures  lowers  the  constant  for 
annual  useful  cooking  energy  ^  to  make 
it  representative  of  current  United  States 
cooking  trends.  This  quantity  is  being 
changed  for  electric  to  35.5  kWh  (105.5 
MJ)  per  year  from  47.09  kWh  (169.5  M)) 
per  year;  for  gas.  to  124.200  BTU 
(131,038  kj)  per  year  from  160,700  BTU 
(169.547  kJ)  per  year.  Sections  4.1.2.1.1. 
4.1.2.1.2.  and  4.1.4.  Lawrence  Berkeley 
Laboratory  of  Berkeley,  California 
calculated  this  constant  from  several 
utility  studies.  These  results  are 
presented  in  the  Technical  Support 
Document:  Energy  Efficiency  Standards 
for  Consumer  Products.  Volume  2. 
November  1993.  DOE/EE-0009.  Vol.  2 

of  3. 

In  addition,  the  Department  proposes 
to  eliminate  the  requirement  to  use  a 
standard  continuous  flow  calorimeter 
for  gas  cooking  products  because  of  the 
difficulty  of  locating  this  product.  The 
instrument  to  be  substituted  for  the 
standard  continuous  flow  calorimeter  is 
left  to  the  discretion  of  the 
manufacturer;  although,  it  is  required 
that  the  heating  value  of  natural  or 
propane  gas  shall  be  measured  with  an 
instrument  and  associated  indicator 
readout  device  of  a  maximum  error  no 
greater  than  ±.5  percent  of  the  measured 
value  and  a  resolution  of  ±.2  percent  or 
less  of  the  full  scale  reading  of  the 
indictor  instrument.  Section  2.9.4. 

2.  Cook  Tops 

The  proposed  revision  to  the  cook  top 
test  procedures  changes  the  constant  for 
annual  useful  cooking  energy  '  to  make 
it  representative  of  current  United  States 
cooking  trends.  This  quantity  is  being 
lowered  for  electric  to  209  kWh  (752.4 
MJ)  per  year  from  277.7  kWh  (1000  MJ) 
per  year;  for  gas.  to  732.500  BTU 
(772.800  kJ)  per  year  from  947,500  BTU 
(999.600  kJ)  per  year.  Lawrence 
Berkeley  Laboratory  of  Berkeley, 
California  calculated  this  constant  from 
several  utility  studies.  These  results  are 
presented  in  the  Technical  Support 
Document:  Energy  Efficiency  Standards 


»Th«  annual  useful  cooking  energy  is  energy 
input  to  an  oven  which  is  transferred  to  the  product 
being  cooked  and  is  a  constant  used  to  Tind  the 
annual  energy  consumption  and  the  energy  factor. 
The  annual  energy  consumption  is  calculated  by 
multiplying  the  consunt  by  the  ratio  of  test  energy 
consumption  to  the  energy  used  lo  heat  the  test 
block.  The  energy  factor  is  the  ratio  of  the  constant 
to  the  total  annual  energy  consumption. 

'  See  footnote  2.  supra. 


for  Consumer  Products,  Volume  2, 
November  1993,  DOE/EE-0009,  Vol.  2 
of  3. 

3.  Microwave  Ovens 

The  proposed  changes  to  the 
microwave  oven  test  procedures  are  in 
response  to  a  petition  for  rulemaking 
from  the  Association  of  Home 
Apphance  Manufacturers  (ARAM)  to 
use  the  International  Electrotechnical 
Commission  standard  as  the  DOE  test 
procedure.  The  current  DOE  test 
procedure  is  based  on  a  1975  version  of 
the  International  Electrotechnical 
Commission  standard.  The  Association 
of  Home  Appliance  Manufacturers  cited 
the  following  deficiencies  with  the  DOE 
test  procedure: 

(1)  Errors  caused  by  evaporative 
cooling  of  the  water  and  heat  absorption 
of  the  water  containers  during  the 
heating  period,  and 

(2)  Errors  caused  by  the  constantly 
changing  sodium  chloride  concentration 
due  to  sodium  chloride  precipitating  out 
of  solution. 

The  International  Electrotechnical 
Commission  issued  Publication  705, 
and  Amendment  2-1993  entitled 
"Method  for  Measuring  the  Performance 
of  Microwave  Ovens  for  Household  and 
Similar  Purposes"  in  1993.  The 
Department  asked  the  National  Institute 
of  Standards  and  Technology  to  perform 
tests  using  the  1993  International 
Electrotechnical  Commission  test 
procedure.  The  National  Institute  of 
Standards  and  Technology  found  the 
test  procedure  to  be  acceptable  for 
determining  power  output  and 
efficiency,  and  recommended  that  the 
Department  of  Energy  incorporate  by 
reference  the  International 
Electrotechnical  Commission  705 
Amendment  2-1993  test  procedure  for 
these  purposes.  In  computing  energy 
consumption,  the  International 
Electrotechnical  Commission  705 
Amendment  2-1993  uses  a  watt  meter 
and  timer,  ignoring  transients,  to  obtain 
measurements  from  which  energy 
consumption  can  be  calculated.  The 
Department  believes  that  because  of 
start-up  transients,  the  use  of  a  watt- 
hour  meter  is  more  accurate;  therefore, 
today's  notice  includes  the  use  of  a 
watt-hour  meter,  which  is  not  found  in 
the  lEC  1993  test  procedure,  to  obtain 
energy  consumption. 

The  annual  useful  cooking  energy  in 
the  extant  test  procedure  is  34.2  kWh 
(123  MJ)  per  year  based  on  1976  data. 
In  the  Eight  Product  rulemaking  (59  FR 
10464,  March  4.  1994).  DOE  used  an 
annual  useful  cooking  energy  of  145.8 
kWh  per  year  in  its  analysis.  Technical 
Support  Document:  Energy  Efficiency 
Standards  for  Consumer  Products. 


Volume  2.  November  1993.  DOE/EE- 
0009.  Vol.  2  of  3.  pp.  1-49.  After 
reviewing  several  utifity  studies  and 
comments.  DOE  is  proposing  to  change 
the  annual  useful  cooking  energy*  from 
34.2  kWh  (123  MJ)  per  year  to  77.3  kWh 
(278.3  MJ)  per  year.  This  revision  to  the 
annual  useful  cooking  energy  reflects 
current  U.S.  microwave  cooking  usage. 
This  will  change  the  value  of  Om  in  the 
test  procedure  to  77.3  kWh/>T  (143.2 
kWh/yr  x  0.54  =  77.3  kWh/yr)  (278.3 
MJ/yr).  (See  appendix  I  to  subpart  B  of 
title  10  CFR  part  430.  "Uniform  Test 
Method  for  Measuring  the  Energy 
Consumption  of  Conventional  Ranges. 
Conventional  Cooking  Tops. 
Conventional  Ovens,  and  Microwave 
Ovens,"  sections  4.4.3  and  4.4.5). 
Lawrence  Berkeley  Laboratory  of 
Berkeley,  California  calculated  this 
constant  from  an  average  of  six  utility    ■ 
studies.  These  studies  include: 
Lawrence  Berkeley  Laboratory, 
"Baseline  Data  for  the  Residential  and 
Development  of  a  Residential 
Forecasting  Database."  LBL  33717.  May 
1994;  American  Electric  Power,  "Utility 
Estimates  of  Household  Appliance 
Electricity  Consumption."  1992; 
Southern  California  Edison, 
"Residential  Appliance  End-Use 
Survey."  1990  and  1991;  Electric  Power 
Research  Institute,  "Residential  End-Use 
Energy  Consumption:  A  Survey  of 
Conditional  Demand  Estimates,"  CU- 
6487,  October  1989;  and  the  Sierra 
Pacific  Power  Company,  "Integrating 
EIP  and  HES5  Information  for 
Estimating  End-Use  Energies,"  March 
1988.  The  microwave  oven  annual 
energy  consumption  proposed  in 
today's  notice  also  includes  the  energy 
used  by  the  clock  thus,  eliminating  the 
necessity  to  disable  the  clock  during  test 
setup. 

C.  Clothes  Washer  Test  Procedure 

The  Department  published  the  clothes 
washer  test  procedure  on  September  28, 
1977,  (42  FR  49802)  and  subsequently 
on  June  29,  1979,  (44  FR  37938) 
editorial  changes  were  made.  On 
December  22,  1993.  (58  FR  67710)  the 
Department  published  a  proposed 
amendment  to  the  clothes  washer  test 
procedure  to  address  washers  which 
offer  a  warm  rinse  lock-out  feature. 
Today's  proposed  amendments  to  the 
clothes  washer  lest  procedure  will 
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<The  annual  useful  cooking  energy  is  energy 
input  10  an  oven  which  is  transferred  to  the  product 
being  cooked  and  is  a  constant  used  to  find  the 
annual  energy  consumption  and  the  energy  factor. 
The  annual  energy  consumption  is  calculated  by 
multiplying  the  constant  by  the  ratio  of  test  encrg> 
consumption  lo  the  energy  used  to  heat  the  test 
water  load  The  energy  factor  is  the  ratio  of  the 
constant  to  the  total  annual  energy  consumption. 


address  issues  that  are  independent 
from  the  temp<M-ature  selection  lock-out 
fojrtare. 

Today's  proposed  amendments  to  the 
clothes  washer  test  procedure  do  not 
alter  the  energy  factor  of  any  existing 
clothes  washer  that  minimally  complies 
with  the  existing  efficiency  standard. 

In  the  Advance  Notice  of  Proposed 
Rulemaking  for  energy  conservation 
standards  for  clothes  washers  (59  FR 
56423.  November  14.  1994).  the 
Department  said  it  would  consider  an 
enei;gy  conservation  standard  that 
includes  water  extraction.  The 
Department  believes  that  mechanical 
water  extraction  in  a  clothes  vtrasher  is 
much  more  cost  effective  and  efficient 
than  thermal  extraction  in  a  clothes 
dryer.  The  Department  proposes  today's 
procedures  and  calculations  for  water 
extraction  in  clothes  washers  that  would 
be  used  in  the  standards  rulemaking  for 
consideration  of  water  extraction.  Any 
analysis  for  clothes  dryer  efRcitmc^' 
standards  would  account  for  the  impact 
of  moisture  retention  of  clothes  entering 
the  clothes  dryer. 

The  Department  of  Energy  today 
proposes  to  modify  the  clothes  washer 
test  procedure  as  follows: 

1.  Title  10  CFR  part  430.  subpart  B. 
secticMi  430.22(j). 

The  number  of  representative  average- 
use  cycles  per  year  is  presently  416, 
based  on  Proctor  and  Gamble  survey 
data  from  1974-75.  New  Proctor  and 
Gamble  survey  data  has  indicated  the 
number  of  cycles  consumers  use  on  a 
yearly  basis  has  decreased.  Thus,  the 
Department  is  proposing  to  revise  the 
representative  average-use  cycles  to  392 
per  year.''  This  change  lowers  annual 
energy  use  and  annual  energy  cost. 

2.  Title  10  CFR  part  430.  subpart  B. 
appendix  J. 

a.  General  test  procedure  clarification. 

The  Department  is  proposing  to  add  a 
definition  for  "agitator"  (section  1.1). 
The  existing  test  procedure  mentions 
"agitator"  but.  does  not  provide  a 
definition. 

The  Department  is  proposing  to  add  a 
definition  for  "thermostatically 
controlled  valves"  (section  1.19).  TTie 
existing  test  procedure  mentions 
"thermostatically  controlled  valves" 
but.  docs  not  provide  a  definition. 

The  Department  is  proposing  to 
replace  the  defloition  for  a  "top-loader" 
clothes  watJicr  with  "top-loader- 
horizontai-axis  clothes  washer"  (section 
1.21)  and  "lop-loadcr-verticaKaxis 
i:lotbcs  washer"  (section  1.22).  The 


^  J92  repreceaU  the  a\'i  rage  number  of  cycles  per 
year  ftoa  1986  through  1494.  obtained  by  P  A  G 
survey  data  and  provided  to  the  Drpartmwnt  via 
Intler  defed  September  2,  1994. 


Department  has  become  aware  otf  top- 
loarding-horiKontal-axis  ckjthes  washers 
which  are  readily  available  in  other 
countries.  These  clothes  wafihers  have 
not  yet  become  available  in  the  U.S. 
maii.et;  however,  the  Department  wants 
to  provide  nomenclature  for  this  type  of 
clothes  washer. 

The  Department  is  proposing  to  delete 
the  following  definitions:  "AHAM" 
(section  1.1),  "HWI^l"  (section  1.7)  and 
"HLW-2EC"  (section  1.8).  The  revised 
test  procedure  proposed  in  today's 
notice  does  not  use  these  terms. 

The  Department  is  proposing  to  delete 
the  requirement  specified  in  existing 
test  procedure  section  2.2:  "Disconnect 
all  console  lights  or  other  lighting 
systems  on  the  clothes  washer,  which 
do  not  consume  more  than  10  watts 
during  the  clothes  washw  test  cycle." 
The  Department  believes  that  this 
requirement  is  burdensome. 

The  Department  is  proposing  to  add  a 
new  requirement  for  "Agitation  and 
spin  speed  settings"  (section  2.11).  The 
existing  test  procedure  does  not  specify 
agitation  or  spin  speed  settings.  The 
Department  is  aware  of  clothes  washers 
which  allow  selective  agitation  and  spin 
speed  settings  independent  of  the 
normal  cycle.  Therefore,  the  proposed 
test  procedure  specifies  requirements 
for  clothes  washers  with  these  features. 

The  Department  is  proposing  to 
chemge  the  symbol  for  density  from  "d" 
to  "p."  The  requirement  to  use  the 
density  of  water  at  140"F  was  deleted, 
so  that  the  density  of  water  at  the 
measured  temperature  will  be  used. 

The  Department  is  proposing  to 
clarify  the  reqviirement  for  "maximum 
fill"  testing.  "The  Department  wants  to 
ensure  that  testing  of  a  clothes  washer's 
energy  consumption  accounts  for  the 
clothes  washer's  maximum  fill 
capability.  The  Department  is  proposing 
to  revise  the  test  procedure  to  add 
"available  on  the  clothes  washer"  after 
the  test  procedure  requirement  for 
"maximum  fill"  (sections  3.2.1.2  and 
3.2.2.1). 

The  Department  is  aware  that  some 
clothes  washers  may  have  similarly 
labeled  wash/rinse  temperature 
selections,  Le.,  "automatic  warm/cold" 
and  "warm/cold."  on  the  same  machine, 
which  actually  provide  different  wash/ 
linse  water  temperatures.  Undef  this 
scenario,  the  "automatic  warm/cold" 
temperature  selection  has  wash/rinse 
water  tcmperatxire  adjusted  through  the 
use  of  thermostatically  controlled 
valves,  whereas  the  "warm/cold  " 
temperature  selection  is  "tradilionaL" 
in  that  control  of  temperature  is  based 
on  preset  orifices.  The  Department 
believes  that  these  machines  are  offering 
additional  temperature  selections. 


Therefore,  instead  of  developing 
additional  Temperature  Utilization 
Factors,  the  Department  is  proposing  to 
require  the  use  of  the  temperature 
selection  which  results  in  the  largest 
amount  of  hot  water  consumption  for 
the  energy  consumption  calculations 
(section  4.1.1.1).  The  Depwrtraent 
believes  the  use  of  the  temperature 
selection  which  resuhs  in  the  largest 
amount  of  hot  water  consumption  is 
specified  in  the  existing  test  procedure 
{'hottest  setting  available"  in  section 
3.2.2.2).  The  Department's  proposal  is 
intended  to  remove  anv  ami)iguity 
regarding  the  testing  of  clothes  washers 
equipped  with  this  type  of  temperature 
selection.  The  Department  welcomes 
cormaBDts  regarding  this  issue. 

b.  Test  procedure  revisions  to  inclntie 
changes  from  approved  Waivers. 

The  Department  has  granted  two 
Petitions  for  Waivers  to  the  clothes 
washer  test  procedure.  Both  Waivers 
were  for  water-heating  clotbes  %v8shers. 
New  Harmony  Systems  Corporation 
(New  HaroKiny)  was  issued  a  Waix-er 
(Case  No.  CW-OOl)  by  Decision  and 
Order,  published  on  April  4.  1994.  (59 
FR  15710).  Asko  Incorporated  (Asko) 
was  issued  a  Waiver  (Case  No.  CVV-002) 
bv  Decision  and  Order,  published  on 
April  4.  1994.  (59  FR  15719). 

The  Department  is  proposing 
definitions  for  "non water-heating 
clothes  washer  "  (section  1.11)  and 
"water-beating  clothes  warier"  (section 
1.24)  to  differentiate  different  types  of 
clothes  washers. 

The  Department  is  proposing  to  revise 
the  requirements  for  "electrical  energy 
supply"  (section  2.2J  to  allow  for  higher 
voltage  clothes  washers.  Furthermore, 
voltage  tolerance  has  been  increased 
frona  approximately  1.6  percent  to  2 
percent  to  reduce  testing  burden.  This 
increase  in  tolerance  will  not  reduce  the 
accuracy  of  energy  consumption  testing/ 
reporting. 

The  Department  is  proposing  to  add 
procedures  for  testing  water-heating 
dothes  washers  which  have  variable 
temperature  controls  (sections  3.2.2 
through  3.2.2.4).  The  Department  is 
proposing  to  test  water-heating  clothes 
washers  at  the  coldesl'and  hottesr~"""~— 
setting  available  on  the  clothes  washer 
in  addition  to  the  existing  test 
procedure  temperature  settings  for 
warm  (nominally  100°F)  and  hot 
(nominally  140''F). 

The  proposed  temperature  use  factors 
for  water-heating  clothes  washers  are 
based  on  revised  temperature  use  factors 
for  a  three  temperature  selection 
nonwater-heating  clothes  washer.  The 
Department  beheves  that  the  existing 
TUFs  for  a  three  temperature  selection 
norrwater-heating  clothes  washer  are 
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appropriate  for  a  water-heating  clothes 
washer,  except  that  some  consumers 
will  occasionally  choose  to  use  a 
temperature  setting  higher  than  the 
"hot"  setting  since  it  is  available  to 
them.  The  existing  temperature  use 
factors  for  "cold/cold"  (15  percent), 
"warm/warm  or  warm/cold"  (55 
percent)  and  "hot/warm  or  hot/cold" 
(30  percent)  have  been  split  into  four 
TUFs.  one  of  15  percent  for  the 
"coldest"  setting,  one  of  55  percent  for 
the  "warm"  setting,  one  of  25  percent 
for  "hot"  and  one  of  5  percent  for  the 
"hottest"  setting.  The  Department  does 
not  have  data  regarding  the  5  percent 
value,  but  is  proposing  to  use  it  as 
originally  proposed  by  New  Harmony. 
The  Department  welcomes  comments 
on  this  proposal. 

The  Department  is  proposing  tighter 
tolerances  for  the  supply  water 
temperature,  and  the  "warm"  and  "hot" 
settings  for  water-heating  clothes 
washers  as  compared  to  nonwater- 
heating  clothes  washers.  The 
Department  is  proposing  that  the  supply 
water  temperature  be  set  at  "a  minimum 
of  55°F  (IZ.B'C)  and  a  maximum  of  SCF 
(15.6°C)."  The  "warm"  temperature 
shall  be  set  at  "a  minimum  of  lOO'F 
(ay.a'C)  and  a  maximum  of  lOS'F 
(40.6*C)"  and  the  "hot"  temperature 
shall  be  set  at  "a  minimum  of  140''F 
(60°C)  and  a  maximum  of  145*F 
(62.8"'C)."  These  tighter  tolerances  are 
required  for  water-heating  clothes 
washers  to  reduce  variability  in  energy 
consumption  testing/reporting  and  to 
ensure  that  a  minimum  temperature  rise 
is  tested.  The  temperature  tolerance  and 
minimum  temperature  rise  issues  are 
unique  to  a  water-heating  clothes 
washer  because  the  energy  to  raise  the 
water  temperature  is  measured  from 
electrical  consumption  versus  being 
calculated  as  it  is  for  nonwater-heating 
clothes  washers. 

Since  the  issue  of  machine-controlled 
water  fill  capability  has  been  raised  by 
the  Asko  Waiver,  the  Department  wants 
to  provide  a  provision  for  the  possibility 
of  any  type  of  clothes  washer  having 
this  feature.  Thus,  the  Department  is 
proposing  to  add  the  definition  of 
"machine-controlled  water  fill 
capability"  (section  1.7)  to  the  test 
procedure.  In  addition,  the  Department 
is  proposing  a  revision  to  the  "top- 
loader-vertical-axis  clothes  washer" 
section  (section  2.8.1)  to  require  the  use 
of  a  test  load  for  clothes  washers  with 
a  machine-controlled  water  fill 
capability  feature.  Therefore,  a  clothes 
washer  equipped  with  machined- 
controlled  water  fill  capability  will  be 
tested  for  maximum  fill  energy 
consumption  using  a  7  pound  (3.18  kg) 
test  load  and  for  minimum  fill  energy 


consumption  using  a  3  pound  (1.36  kg) 
test  load.  The  Department  believes  that 
consumers  will  occasionally  wash  loads 
which  are  larger  than  7  pounds  (3.18  kg) 
and  will  also  wash  loads  which  are 
smaller  than  3  pounds  (136  kg).  This 
provision  will  allow  for  testing  of 
clothes  washers  that  may  have  this 
feature.  The  Department  welcomes 
comments  on  this  proposed  provision. 

c.  Water  consumption  and  extraction 
testing. 

The  Department  is  concerned  about 
water  conservation  and  wishes  to 
provide  for  a  procedure  to  determine  the 
water  consumption  of  clothes  washers. 
The  Department  believes,  consistent 
with  the  Energy  Policy  Act  of  1992.  Pub. 
L.  102—486,  that  water  conservation  is 
important,  and  a  need  may  exist  to 
determine  actual  water  use. 

Therefore,  the  Department  is 
proposing  to  add  definitions,  testing 
procedures,  and  calculations  regarding 
water  use.  Additionally,  for  those  water 
or  sewage  utilities  wishing  to  include 
particular  clothes  washers  in  rebate 
programs,  the  DOE  test  procedure 
would  provide  a  standardized  means  of 
testing  for  water  consumption. 

The  Department  is  proposing  to  add  a 
definition  for  a  "Water  consumption 
factor"  (section  1.23).  Calculations  for 
the  water  consumption  factor  are 
provided  in  section  4.3.  The  water 
consumption  factor  is  the  ratio  of  the 
clothes  washer  capacity  divided  by  the 
weighted  per-cycle  water  consumption. 
The  weighted  per-cycle  water 
consumption  is  the  actual  weighted 
volume  of  water  that  a  particular  clothes 
washer  consumes.  This  measurement 
could  be  used  to  estimate  water 
consumption  on  an  annual  basis.  The 
Department  welcomes  comments  on  this 
proposal. 

Tne  Department  is  concerned  about 
water  extraction  in  the  clothes  washers' 
final  spin.  The  Department  believes  that 
mechanical  extraction  in  a  clothes 
washer  is  more  efficient  than  thermal 
extraction  in  a  clothes  dryer.  Therefore, 
the  Department  wishes  to  provide  for  a 
procedure  measuring  the  water 
extraction  in  clothes  washers.  The 
Department  is  proposing  to  add  a 
definition  for  "moisture  removal 
energy"  (section  1.10).  Moisture 
removal  energy  equals  the  weight  of  the 
residual  water  in  the  test  load  at  the 
completion  of  the  clothes  washer  cycle 
multiplied  by  the  nominal  energy 
needed  to  remove  moisture  using  a 
representative  clothes  dryer  efficiency. 
The  calculations  for  moisture  removal 
energy  are  provided  in  the  proposed  test 
procedure  section  4.2.  In  today's  notice, 
the  Department  requests  comments, 
data,  and  other  relevant  information 


regarding  the  definition  and  calculation 
of  the  moisture  removal  energy.  The 
Department  is  proposing  a  value  of  0.5 
Kwh/lb  as  the  energy  efficiency  of  a 
representative  clothes  drj-er  to  remove 
moisture.  The  Department  also  is 
interested  in  comments  as  to  the 
validity  and  usage  of  this  value. 

The  Department  is  interested  in 
developing  a  new  energy  descriptor, 
called  a  modified  energy  factor,  which 
will  include  moisture  removal  energy, 
for  possible  future  standard  use.  This 
new  descriptor  will  provide  a  means  of 
determining  and  comparing  the  entire 
energy  consumption  of  clothes  washers. 
Therefore,  the  Department  is  proposing 
to  add  a  definition  for  "modified  energy 
factor"  (section  1.9).  The  modified 
energv  factor  equals  the  ratio  of  the 
capacity  of  the  clothes  washer  divided 
by  the  total  energy,  which  consists  of 
the  mechanical,  hot  water  and  moisture 
removal  energy.  The  calculations  for  the 
modified  energy  factor  are  provided  in 
the  proposed  test  procedure  segtion  4.4. 
The  Department  requests  comments, 
data,  and  other  relevant  information 
regarding  the  definition  and  calculation 
of  this  new  energy  descriptor. 

D.  Reporting  Requirements 

The  Department  is  proposing  to  revise 
the  reporting  requirements  for  clothes 
washers,  dishwashers  and  clothes 
dr>'ers.  The  present  regulations  do  not 
require  the  reporting  of  the  energy 
factors  for  these  products.  Prior  to  the 
May  14. 1991  final  rule  for  clothes 
washers,  dishwashers  and  clothes 
dryers,  there  were  no  performance 
standards  for  these  products.  Now,  since 
there  are  performance  standards  for 
these  products,  the  Department  is 
proposing  to  include  certification 
reporting.  Section  430,62(a)(2). 

III.  Environmental  Review 

Pursuant  to  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974 
(Pub.  L.  93-275, 15  U.S.C.  766(a)),  a 
copy  of  this  notice  was  submitted  to  the 
Adininistrator  of  the  Environmental 
Protection  Agency  for  the 
Administrator's  comments  concerning 
the  impacts  of  this  proposal  on  the 
quality  of  the  environment. 

DOE  has  concluded  that  this  proposed 
rule  falls  into  a  class  of  actions 
(categorical  exclusion  A5)  that  are 
categorically  excluded  from  NEPA 
review  because  they  would  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment,  as  determined  by  DOE's 
regulations  (10  CFR  part  1021,  Subpart 
D)  implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321,  4331-35,  4341-^7  (1976)). 


Therefore,  this  proposed  rule  does  not 
require  an  environmental  impact 
statement  or  an  enviropmental 
assessment  pursuant  to  NEPA. 

IV.  Regulatory  Review 

Today's  regulatory  proposal  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review,"  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

V.  Regulatory  Flexibility  Review 

The  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-354  (42  U.S.C.  601-612) 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e.,  small 
businesses  and  small  government 
jurisdictions.  The  proposed  rule  affects 
manufacturers  of  water  heaters:  kitchen 
ranges,  ovens,  and  microwave  ovens; 
and  clothes  washers.  The  test 
procedures  would  not  have  significant 
economic  impact,  but  rather,  would 
provide  common  testing  methods.  DOE 
accordingly  certifies  that  the  proposed 
rule  would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  preparation  of  a  regulatory 
fle.xibility  analysis  is  not  warranted. 

VI.  "Takings"  Assessment  Review 

It  has  been  determined  pursuant  to 
Executive  Order  12630  (52  FR  8859, 
March  18,  1988)  that  this  proposed 
regulation,  if  adopted,  would  not  resuh 
in  any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

The  Department  believes  that  test 
procedures  implementing  a  long- 
established  statutory  mandate  in  a 
manner  calculated  to  minimize  adverse 
economic  impacts  does  not  constitute  a 
"taking"  of  private  property.  Thus, 
testing  under  the  appliance  standards 
program  does  not  invoke  the  provisions 
ofE.O.  12630. 

VII.  Federalism  Review 

Executive  Order  12612  (52  FR  41685, 
October  30,  1987)  requires  that 
regulations  or  rules  he  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
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substantial  direct  effects,  the  Executive 
Order  12612  requires  the  preparation  of 
a  Federalism  assessment  to  be  used  in 
decisions  by  senior  poUcymakers  in 
promulgating  or  implementing  the 
regulation. 

DOE  has  identified  a  substantial 
direct  effect  that  today's  proposed  rule 
would  have  on  State  governments.  It 
would  initially  preempt  inconsistent 
State  regulations.  However,  DOE  has 
concluded  that  such  effect  is  not 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  for  the  following 
reason;  the  Act  provided  for  subsequent 
State  j>etitions  for  exemption.  Thus,  a 
determination  as  to  whether  a  State  law 
prevails  must  be  made  on  a  case-by-case 
basis  using  criteria  set  forth  in  the  Act. 
When  DOE  receives  such  a  petition,  it 
will  then  be  appropriate  to  consider 
preparing  a  federalism  assessment 
consistent  with  the  criteria  in  the  Act. 

VIII.  Review  Under  Section  32  of  the 
Federal  Energy  Administration 
Authorization  Act 

The  test  procedure  amendments 
proposed  today  incorporate  the 
International  Electrotechnical 
Commission  Pubhcation  705,  and 
Amendment  2-1993,  "Methods  for 
Measuring  the  Performance  of 
Microwave  Ovens  for  Household  and 
Similar  Purposes,"  section  4,  Paragraph 
12  "Microwave  Power  Output 
Measurement."  Paragraph  13  "Electrical 
Power  Output  Measurement,"  and 
Paragraph  14  "Efficiency"  to  determine 
the  output  power  and  efficiency  for 
microwave  ovens. 

Pursuant  to  section  301  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91).  DOE  is  required  to 
comply  writh  section  32  of  the  Federal 
Energy  Authorization  Act  of  1974  (15 
U.S.C.  788).  which  imposes  certain 
requirements  where  a  proposed  rule 
contains  commercial  standards  or 
authorizes  or  requires  the  use  of  such 
standards. 

The  findings  required  of  DOE  by 
section  32  of  the  Act  serve  to  alert  the 
public  and  DOE  regarding  the  use  and 
background  of  commercial  standards  in 
a  proposal  and  through  the  rulemaking 
process.  They  allow  interested  persons 
to  make  known  their  views  regarding 
the  appropriateness  of  the  use  of  any 
particular  commercial  standard  in  a 
proposed  rulemaking. 

DOE  has  evaluatea  the  promulgation 
of  hiternatioital  Electrotechnical 
Commission  Publication  705,  and 
Amendment  2-1993.  in  light  of  the 
public  participation  criteria  of  section 
32(b).  The  Department  is  unable  to 
conclude  whether  development  of  these 
standards  fully  complied  with  section 


32(b)  regarding  the  manner  of  public 
participation. 

As  required  by  section  32(c).  DOE  will 
consult  with  the  Attorney  General  and 
the  Chairman  of  the  Federal  Trade 
Commission  concerning  the  impact  of 
these  standards  on  competition,  prior  to 
prescribing  final  test  procedures. 

IX.  Paperwork  Reduction  Act  Review 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

X.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  ever>'  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms.  The 
DOE  certifies  that  today's  proposed  rule 
meets  the  requirements  of  sections  2(a) 
and  (b)(2)  of  Executive  Order  12778. 

XI.  Public  Comment  Procedures 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  data,  comments,  or 
information  with  respect  to  the 
proposed  test  procedures  set  forth  in 
this  notice  to  the  address  indicated  at 
the  beginning  of  the  notice. 

Comments  should  be  identified  both 
on  the  envelope  and  on  the  documents 
as  "Water  Heaters;  Kitchen  Ranges, 
Ovens,  and  Microwave  0\ens;  and 
Clothes  Washers  Test  Procedures. 
Docket  No.  EE-RM-94-230."  Ten  (10) 
copies  are  requested  to  be  submitted.  In 
addition,  the  Department  requests  that 
an  electronic  copy  (3  Vz"  diskette)  of  the 
comments  on  WordPerfect TM  5.1  be 
provided.  All  submittal  received  by  the 
date  specified  at  the  beginning  of  this 
notice  will  be  considered  by  the 
Department  of  Energy  before  final  action 
is  taken  on  the  proposed  amendments. 
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Punuaot  ta  th»  {»oviai«B«  o£  10  CFR 
1004.11.  any  person  subintnin^ 
biionaarian  whick  k*  oi  sh«  believes  to 
be  conlkleRtial  and  ntcnkpt  by  law  ftoan 
public  discioKUf*  showk(  submit  one 
convplcte  copy-  ol  til*  doctHnent  ami  taa 
(10^  copies,  if  poMibie.  from  which  tb» 
infonnatioa  b«liev«<i  to  be  coBfidesiial 
has  been  deleted.  The  Department  of 
Energy  will  make  its  own  determinafion 
\«itb  regBYd  to  the  coBfidoMiaJ  status  of 
the  informatioa  and  treaf  it  accnrding  to 
its  detarBunaCoB. 

Factors  ol  i«*eTCst  to  DOE  when 
evaluatiDg  requests  to  traat  aa 
confidential  information  that  has  beas 
submitted  include:  (1>  A  description  of 
the  items:  (Z)  an  indication  as  to 
whether  and  why  such  items  are 
customarity  (mated  as  confidenttsl 
within  ehff  Lmhfstry:  [3}  isfcether  the 
information  i»  genera^IIy  kuovno  by  or 
available  from  other  sourres;  (4) 
whether  the  informBtron  has  previously 
been  made  available  to  others  wtthoat 
obligation  concerning:  its 
confidentiality-.  (5)  an  explanation  of  the 
competitive  ininry  to  the  submittmg 
person  which  would"  result  from  public 
discltosare;  [6}  an  iTtrfrcation  as  to  when 
s\ich  information  might  hose  its 
confidential"  character  dMe  to  the 
passage  of  time;  and  (7)  why  drschosure 
of  the  information  wooM  be  contrary  to 
the  public  interest. 

B.  Public  Heating 

1 .  Procedures  for  Submitting  Reqi;iests  to 
Speak 

The  time  and  place  of  the  public 
hearing  are  indicated  a(  the  tseguuiing  ol 
this  notice.  Tba  Depaxtment  oi  Energy 
invites  any  peison  who  has  aar  intascst 
in  today's  proposed  rule,  or  who  is  a 
representatiTe  of  a  group  or  ciass  of 
persons  that  has  an  interest  in  ihe 
proposed  test  procedures,  to  make  a 
written  request  for  an  opportunity  to 
make  an  oral  presentation.  Such 
requests  should  be  directed  to  the 
address  indicated  at  the  beginning  of 
this  notice.  Requests  may  be  hand 
deliverud  to  such  address  between  tha 
hours  of  8  a.m.  and  4  pm..  Monday 
through  Friday,  except  Federal  holidays. 
Requests  shoufd  be  labeled  "Test 
Procedure  for  Water  Heaterss  Kitchen 
Ranges.  Ovens  and  Nficrnwave  Ovens; 
and  Clothes  Washers;  an«i  Reporting 
Requirements  for  Qokhes  Washers, 
Clothes  Dryers,  and  Di^washess. 
Docket  No.  E£-RM-^4-23a."  both  oa 
the  docun^ent  and  on  the  envelope. 

The  pcEson  making  the  reqjucst  should 
briefly  describe  the  interest  concerned 
and  state  why  he  or  she.  eithex 
individually  or  as  a  repiescataiive  of  a 
group  or  class  of  persons  that  have  such 
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a»  iatetsst,  ts  an.  appropriate 
spokesperson,  aad  g>v«  a  teicpboae 
n  umber  where  he  or  she  ma y  be 
contacted. 

Each  person  aeiected  to  be  beard  is 
requested  to  submit  an  advance  copy  of 
their  statenasat  prior  to  ths  hearing  as 
indicated  at  th»  begiaoing  of  this  notica'. 
In  the  event  any  piersons  wishing  to 
testify  cannot  meet  this  requiremeoC, 
that  person  aiay  auke  alternative 
arrangenaents  with  the  Office  of 
Hearings  and  Dockets  in  advance  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing 

The  Department  of  Energy  reserves 
the  right  to  select  the  persons  to  be 
heard  at  the  bearing,  to  schednde  the 
respective  presentations,  and  to 
establish  the  procedures  goveniing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  twenty 
(20y  nvinutes. 

A  DOE  official  will  be  designatwt  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  aa  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  553  andi 
section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  petson 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement,  subject  to  time  Limitattom. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  inilial  staSements 
were  made.  The  official  conducting,  the 
hearing  will  accept  additional 
comments  or  questions  fronv  those 
attending,  as  Lime  permits.  Any 
interested  person  may  subniiit.  to  the 
presiding  official,  written  questions  to 
be  asked  of  any  person  laaking  a 
statement  at  the  hearing.  The  presidmg 
official  will  determine  whether  the 
question  is  relevant,  and  whether  time 
limitations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules 
regarding  proper  conduct  of  the  hearing 
will  be  announced  by  the  prrsidiag 
official. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
will  be  retained  by  DOE  and  made 
available  for  inspection  at  the  IX)£ 
Freedom  of  lufoniiation  Reading  Room. 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  lE-IQO.  lOOa 
Independence  Avenue.  SW., 
Washington.  DC  206»5,  {202)  5a6-6024t 
between  the  hours  of  9  a.m.  aod  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Any  person  may  p*tfchase  a 
copy  of  the  transcript  horn  the 
transcribing,  reporter. 


C.  hsues  for  PlibJic  Comment 

The  Depwrtment  of  Energy  is 
interested  in  receiving  conmients  and 
data  concerning  the  accuracy  and , 
workability  of  these  lest  procedures. 
Also,  the  Department  welcomes 
discussion  on  improvements  or 
alternatives  to  these  approaches.  In 
particular,  DOE  is  interested  ia 
gathering  conunents  on  the  following: 

•  The  appropriateness  of  iacludins 
test  procedures  for  electric  and  oil 
instantaneous  water  heaters. 

•  The  impacts  on  manufacturec(sl  is 
a  result  of  extending  coverage  of  the 
existing  minimum  energy  efficiency 
standards  for  electric  and  oilrfired 
instantaneous  water  heaters. 

•  The  appropriateness  of  including 
the  draw  schedule  and  draw  rate  of  th« 
American  National  Standards  Institute/ 
American  Society  of  Heating. 
Refrigerating  and  Air  Conditioning 
Engineers  Standard  11&2-1993  foe 
storage  water  heaters  with  rated  storage 
capacities  less  than  2&  gallons  (76 
literal. 

•  The  impacts  oa  manufactuxerl^  as 
a  result  of  extending  coverage  of  the 
existing  minimum  energy  efficiency 
standards  for  storage-type  water  heaters 
of  less  than  20  gallons  (76  liters), 

•  The  appropriateness  of  the 
proposed  definition,  first  hour  rating, 
for  instantaneous  and  storage  water 
heaters. 

•  The  appropriateness  of  the 
proposed  first  hour  rating  test  method 
for  storage  tank-type  water  heaters. 

•  The  appropriateness  of  a  first  hour 
rating  which  might  give  unrealistic 
results  for  water  heaters  containing 
thermal  compensating  dip  tubes  or 
internal  mixing  valves. 

•  The  appropriateness  of  the 
proposed  definitions:  heat  pump  water 
heater,  add-on  heat  pump  water  heater, 
integral  heat  pump  water  heater,  solar 
water  heater,  and  heat  pump  water 
heater  storage  tank. 

•  The  adequatenesa  of  the  test 
provisions  for  heat  pump  water  heaters 
regarding  the  usage  of  backup  electric 
resistance  element(s). 

•  The  appropriateness  of  the 
proposed  test  energy  method  to 
determine  the  output  energy  for 
microwave  ovens. 

•  The  appropriateness  to  incorporate 
by  refierence  the  hxtemational 
Elcctrotechnical  Comnussion 
Pi^tldcatiiaa  705.  and  Amendment  Z- 
1993.  "Methods  for  Measuring  the 
Performance  of  Microwave  Ovens  for 
Household  and  Similar  Purposes," 
section  4.  Paragraph  12  "Microwave 
Power  Output  Measurement."  Paragraph 
13  "Electrical  Power  Output 


Measurement,"  and  Paragraph  14 
"Efficiency"  as  a  test  method  for 
microwave  ovens. 

•  The  appropriateness  of  the 
proposed  definitions:  Agitator,  machine- 
controlled  water  fill  capability, 
modified  energy  factor,  moisture 
removal  factor,  nonwater-heating 
clothes  washer,  thermostatically 
controlled  valves,  top-loader-horizonlal- 
axis  clothes  washer,  top-  loader-vertical- 
axis  clothes  washer,  water  consumption 
factor  and  water-heating  clothes  washer. 

•  The  appropriateness  of  the 
proposed  test  and  performance 
measurement  methods  for  water-heating 
clothes  washers. 

•  The  appropriateness  of  using  5 
percent  and  25  percent  to  prorate  the 
"hottest"  available  setting  and  the  "hot" 
setting,  respectively,  for  water-heating 
clothes  washers. 

•  The  appropriateness  of  a  new 
descriptor  (moisture  removal  energy)  to 
determine  the  efficiency  of  moisture 
removal  from  the  test  load. 

•  The  appropriateness  of  a  new 
descriptor  (water  consumption  factor)  to 
determine  the  water  consumption  of 
clothes  washers. 

•  The  appropriateness  of  a  new 
efficiency  descriptor  (modified  energy 
factor)  for  possible  future  use  in 
establishing  energy  conservation 
standards  for  clothes  washers. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances,  Incorporation  by 
reference. 

Issued  in  Washington.  DC,  February'  8, 
1995. 

Christine  Ervtn, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  chapter  II  of  title 
10,  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  set  forth 
below: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309. 

2.  Section  430.22  is  amended  by 
revising  paragraph  (a)(2)(ii)  and  adding 
paragraph  (a)(3)(iv)  and  adding  item 
number  13  to  paragraph  (a)(4)  to  read  as 
follows: 


§430.22 
(a)*   ' 
(2)* 


Reference  sources. 


(ii)  U.S.  Department  of  Energy.  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  Hearings  and  Dockets,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

(3)*   •   * 

(iv)  Copies  of  the  International 
Electrotechnical  Commission 
Pubhcation  can  be  obtained  from  the 
American  National  Standards  Institute. 
11  West  42nd  Street,  New  York,  New 
York  10036,  (212)  642-4936. 

(4)  *    •    * 

13.  International  Electrotechnical 
Commission  Publication  705,  and 
Amendment  2-1993,  "Methods  for 
Measuring  the  Performance  of  Microwave 
Ovens  for  Household  and  Similar  Purposes," 
Section  4.  Paragraph  12  "Microwave  Power 
Output  Measurement."  Paragraph  13 
"Electrical  Power  Output  Measurement,"  and 
Paragraph  14  "Efficiency." 

§430.23    [Amended] 

3.  Section  430.23,  Test  procedures  for 
measures  of  energy  consumption,  is 
amended  to  read  as  follows: 

A.  In  §430.23(i)(l)(iii)  (second 
sentence)  replace  "4.3.1,  4.2.2,  4.1.2.5, 
or  4.1.2.6,  4.4.3.  and  4.5.1.3"  with  "4.3, 
4.2.2,  4.1.2,  and  4.4.3." 

B.  In  §430.23(i)(2)  (first  sentence) 
replace  "4.2.1.3,  4.1.3  and  4.4.2"  with 
"4.2.1,  4.1.3,  and  4.4.4." 

C.  In  §430.23(i)(3)  (first  sentence) 
replace  "4.3.2,  and  4.5.2"  with  "4.3" 
and  replace  the  comma  following 
"subpart"  with  a  period  and  remove  the 
remainder  of  the  sentence. 

D.  In  §430.23(i)(4)  (first  sentence) 
replace  "4.3.3,  4.2.3,  4.1.4,  4.4.4  and 
4.5.3"  with  "4.3.  4.2.3.  4.1.4.  4.4.5." 

E.  In  §430.23(j)(l)(i)(A)  replace  "416" 
with  "392". 

F.  In  §430.23(j)(l)(i)(B)  replace 
"determined  according  to  4.6"  with 
"determined  according  to  section  4.1.1.6 
(nonwater-heating)  or  4.1.2.2  (water- 
heating)". 

G.  In  §430.23(j)(l)(ii)  (introductor>' 
text)  replace  "When  gas-heated  or  oil- 
heated  water  is  used,  the  product  of:  the 
representative  average-use  cycle  of  416 
cycles  per  year"  with  "When  gas-heated 
or  oil-heated  water  is  used,  the  product 
of:  the  representative  average-use  cycle 
of  392  cycles  per  year  (for  nonwater- 
heating  clothes  washers)". 

H.  In  §430.23(j)(l)(ii)(A)  replace  "4.4" 
with  "4.1.1.4". 

I.  In  §430.23(j)(l)(ii)(B)  replace  "in 
Btu  per  cycle,  determined  according  to 
4.5"  with  "in  Btu  per  cycle  (MJ  per 
kwh),  determined  according  to  section 
4.1.1.5". 

J.  In  §430.23.  paragraph  (j)(2)  is 
revised  to  read  as  follows: 


§  430.23    Test  procedures  for  methods  ol 
energy  consumption. 

•         •         •         •         « 

(2)(i)  The  energy  factor  for  automatic 
and  semi-automatic  clothes  washers 
shall  be  the  quotient  of  the  cubic  foot 
(liter)  capacity  of  the  clothes  container 
as  determined  in  3.1  of  appendix  J  to 
this  subpart  divided  by  the  clothes 
washer  energy  consumption  per  cycle, 
expressed  as:  (for  nonwater-heating 
clothes  washers)  the  sum  of  the  machine 
electrical  energy  consumption  and  the 
hot  water  energy  consumption  as 
determined  in  4.1.1.4  and  4.1.1.3. 
respectively,  of  appendix  J  to  this 
subpart;  (or  for  water- heating  clothes 
washers)  the  energy  consumption  as 
determined  in  4.1.2.2,  of  appendix  J  to 
this  subpart.  The  resuh  shall  be  rounded 
off  to  the  nearest  0.01  cubic  foot  per 
kilowatt-hour  f)er  cycle  (0.01  liter  per 
kilowatt-hour  per  cycle). 

(ii)  The  modified  energy  factor  for 
automatic  and  semi-automatic  clothes 
washers  is  determined  in  accordance 
with  section  4.4.1  (nonwater-heating 
clothes  washers)  or  4.4.2  (water-heating 
clothes  washers),  of  appendix  J  to  this 
subpart.  The  result  shall  be  rounded  off 
to  the  nearest  0.01  cubic  foot  per 
kilowatt-hour  per  cycle  (0.01  liter  per 
kilowatt-hour  per  cycle). 

(iii)  The  water  consumption  factor  for 
automatic  and  semi-automatic  clothes 
washers  is  determined  in  accordance 
with  section  4.3.3,  of  appendix  J  to  this 
subpart.  The  result  shall  be  rounded  off 
to  the  nearest  0.001  cubic  foot  per  gallon 
per  cycle  (0.001  liter  per  liter  per  cycle). 
•         *        *         *        • 

4.  Appendix  E  to  subpart  B  of  part  430 
is  revised  to  read  as  follows: 

Appendix  E  to  Subpart  B  of  Part  430— 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Water  Heaters 

J .  Definitions 

1.1  Cut-in  means  the  time  or  water 
temperature  when  a  water  heater  thermostat 
has  acted  to  increase  the  energy  or  hiel  input 
to  the  heating  elements,  compressor,  or 
burner. 

1 .2  Cut-out  means  the  time  or  water 
temperature  when  a  water  heater  thermostat 
has  acted  to  reduce  to  a  minimum  the  energy 
or  fuel  input  to  the  heating  elements, 
compressor,  or  burner. 

13    Design  Power  Rating  means  the 
nominal  power  rating  that  a  water  heatt-r 
manufacturer  assigns  to  a  particular  design  of 
water  heater,  expressed  in  kilowatts  or  Btu 
(KJ)  per  hour  as  appropriate. 

1 .4  Energy  Factor  means  a  measure  of 
water  heater  overall  efficiency. 

1 .5  First  Hour  Rating  is  an  estimate  of  the 
maximum  volume  of  "hot"  water  that  a 
storage-typ>e  water  heater  can  supply  within 
an  hour  that  begins  with  the  water  heater 
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fully  lHal«d(t.e., ait  CkcrmostaM  laCisrHd]. 
For  instantaneous  water  baatais.  first  liour 
rating  designates  the  nnaxiniunT  volume  of 
hot  water  that  can  be  supplied  dunof^any 
hour. 

T.8    Heat  Pvfnp  Water  Hkater  Sfocage 
Tank  m  an  insulated  tank  dwaigiwd.  wired 
and  hbeled  fine  u»»  exeluerwel'v  wirt»  an  add- 
on iMat  punip  vraacc  heaatr  at  solar  water 
heater  aad  beinK  anabl«  to  oparata  wttiiout 
an  add-on  hval  pump  water  haoter  or  solar 
water  baatar.  Tha  heat  pump  watar  haatar 
storage  tank  may  contain  one  or  two 
thermostats  and  up  to  two  electric  resistance 
heating  elements,  and  has  a  manufacturer's 
ratetf  capacity  of  t20  gallons  (450  Kters)  or 
less.  Wheit  tested  wi«h  the  add-on  heat  pump 
water  heafar  or  soiaa  walar  haatar 
inoperative,  tlia  heat  pump  water  haator 
storaga  lank  shall  ha.«a  an  energy  hctor  that 
is  detamunod  in  accordance  with  Che  (aal 
procedure  for  water  beatarst 

1.7  Heat  Trap  means  a  de»i«e  which  can 
be  integrally  connected  or  independently 
attached  to  the  hot  and/or  cohd  water  pipe 
connections  of  a  water  heater  surh  that  the 
device  will  develop' alhermal- or  merhan-ical 
seal  tomiMmiaa  the  lecitcuiation  of  water 
due  to  thermal  convactioo  batwean  tha  w«t»r 
heater  tank  and  Us  connecting  pipes. 

1 . 8  InstaHtantMu*-  Typ^f  Walfr  Heuten. 
1.8.1     Electric  instantaneout  Water  Heater 

means  a  water  heater  thai  uses  elaciricity  as 
the  energy  source,  initiates  healing  based  on 
sensing  water  flow,  is  designed  to  deliver 
water  at  a  controlled  tempf-rature  of  less  than 
180'F  faa^,  ha«a  maximum  input  of  12 
kilowatts  or  less,  and  has  a  manufacturer's 
specified  stoni(^  capacity  of  lass  than  2 
gallons  [S  liters).  The  wait  may  use  a  fixed 
ur  variable  power  input. 

I.a2     Gas  Instantopeoua  Water  Heatar 
niaens  a  water  heater  that  uses  gas  aa  the 
energy  source,  initiates  heating  based  on 
sensing  water  flow,  is  designed  to  deliver 
water  at  a  controlled  famperarurc  of  less  than 
ISCF  (82°C).  has  an  input  grt-ater  than 
50.000  Btu  per  hour  |V>  N4|  pet  hour)  but  less 
than  200.000  Btu  per  hour  (210  M]  per  hour), 
and  has  a  manufacturers  specified  storage 
capacity  of  less  than  2  gsilotw  (»  liters)  The 
unit  nwv  use  a  fixed  or  variable  burner  input. 

l.8.i    Oil  InstantantfoiM  Water  Hmater 
means  a  water  heater  that  uses  oil  as  the 
energy  source,  initiates  heating  based  on 
sensing  water  flow,  ia  dasi^Md  to  deliver 
water  at  a  controlled  impCTatiMV  of  lea*  than 
itWi'  (a2*C).  has  an  input  greater  than 
SO. 000  Btu  per  hour  (S3  M|  per  hour)  but  less 
than  200.000  Btu  per  hour  (210  M)  per  hour), 
and  has  a  manufacturer's  spacifiad  storage 
capacity  of  less  than  2  gallona  (8  littrs).  Th« 
unit  oaay  use  a  fijted  or  variable  burner  input. 

1 .9  Recovery  Efffcmncy  naaana  lite  ratio  of 
energy  delivered  to  the  waaar  to  ttw  energy 
content  of  tiie  fuel  coaaumcd  bv  the  water 
heater, 

V  to     Standby  means  th#  time  dwring 
which  water  is  not  btfing  wrthdravm  from  the 
water  heater  There  ar«  two  standby  tune 
intervals  used  within  thia  rest  procediire 
tMh>.i  represents  rha  elapaad  tim*  between  the 
tine  at  winch  ciie  inaxiiiiua»  nwan  tank 
tcmperatuae  is  otaservad  after  the  s«»th  draw 


and  subsequent  recovery  and  tba  end  of  rhe 
24-hou«  teat.  t,*,.j  tcpveaents  the  Dotal  time 
decing  the  24-hoar  simulated  use  teat  whan 
water  was  not  bein^  withdrawn,  bom  the 
water  heater. 

Ill     Sf oroge-  Type  Water  Heaters. 

1.111     Electric  storage  water  heater  maans 
a  water  haatar  tbat  eaaa  electricity  aa  the 
energy  source.  i«  dasigned  to  b«at  and  store 
water  at  a  thezmostatically  cootroUad 
temperature  of  less  than  180*F  (S2*C1.  has  a 
nonwnal  input  of  T2  kilowaas  or  less,  and  has 
a  manufecturer's  nrtwt  storage  capacity  of  120' 
gallons  (450  liters)  or  less. 

111.2     Gas  Storage  Water  Heater  mea  aa  a 
water  heater  that  uses  gaa  as  the  energy 
source,  is  designed  to  heat  anct  store  water  at 
a  thermostatically  controlled  temperature  of 
less  than  180*F  (82*C),  has  a  nominal  input 
of  75,000  Btu  per  hour  (79  MT  per  hour) or 
less,  and  has  a  manuhcturer's  rated  storage 
capacity  of  100  gallons  (380  liters)  or  less. 

1113  Heat  Pump  Water  Heater  means  a 
water  heater  that  uses  electricity  as  rhe 
energy  source,  is  designed  to  heat  and  store 
water  at  a  thermostatically  controlled 
temperature  of  less  than  180*F  (82"C).  has  a 
maximum  current  rating  of  24  amperes 
(includes  the  compressor  and  all  auxiliary 
equipment  such  as  fans,  pumps,  and 
controls,  and  if  on  the  same  circuit,  any 
resistive  elements)  for  an  input  voltage  of  250 
volts  or  less,  and,  if  the  tank  is  supplied,  has 
a  manufacturer's  rated  storage  capacity  of  120 
gallons  (450  liters)  or  leas.  Resutiva  aiemeots 
used  te  provide  supplemental  heating  may 
use  tha  same  circuit  as  the  compressor  if  (1) 
An  interlocking  mechanism  prevents 
concurrent  compressor  operation  and 
resistive  healing,  or  (2)  co{u:un«nt  operation 
does  not  result  in  the  maximum  cuxrent 
rating  of  24  amperes  being  exceeded. 
Otherwise,  separate  circuits  shall  be  aaed  by 
the  resistive  elements  and  the  heat  pump 
components.  A  heat  pump  water  heater  may 
be  an  integral  type  or  an  add-on  type. 

a.  Integral  heat  pump  water  heater — An  air- 
to-water  heat  pump  integral  with  an 
insulated  storage  tank. 

b.  Add-on  heat  pump  water  heater — An  air- 
to-water  heat  pump  designed  for  use  with  a 
heat  pump  water  heater  storage  tank. 

1114  Oil  Storage  Water  Hrntrr  means  a 
wat«r  heater  that  uses  oil  as  the  ("nergy 
source,  ia  designed  to  haat  and  store  water  at 
a  thermostatically  controlled  temperature  of 
less  than  180°F  (82*C).  has  a  nominal  energy 
Input  of  105.000  Btu/hx  (110  M)/hr)  or  iass. 

[and  has  a  manufacturer's  rated  storage 
icapacity  of  50  gallons  (190  liters)  or  less. 
1 .  T 1  5     Solar  Water  Heater  means  a  water 
,,rhet  ia  designed  to  obtain  at  least  half 
o\m*  annual  energy  tor  heating  wafer  from 
the  sun. 

1.12     ASHA.AE  SteiHiard  41  1-M  BMar» 
the  standard  publrshed  in  1906  by  the 
American  Society  of  Haating.  lie&igeratiBg 
and  Air-Conditioning  Engmeers,  Inc.  and 
titled  Standard  Measurement  Guide;  Section 
on  Temperature  Vteasureinents. 

113     ASTiV#-D-2156-«0  means  rhe  test 
standard  published  in  19M)  by  the  Anuuvcan 
Sociaty  oi  Testing  aad  kleasuramaats  and 
titled  Method  for  Smoke  Density  in  Flue 
Gases  from  Burning  Distillate  Fuels. 


1.14     Hated  Stoeage  VoAune  means  the 
water  storage  capacity  ai  a  water  hcaier.  in 
gallons  (liters),  as  specified  by  the 
manufacturer. 

2.  Test  Conditiotn 

2.1  /nsta/falibn  ilequ/reiTjents.  Tests  sheff 
be  performed  with  the  water  heater  and 
instrumentation  installed  in  accordiance  with 
Section  4  of  this  appendix 

2.2  Am^ienf  .•*fr  Trtnperaturp  The 
ambient  air  temperature  shall  be  comrolPrd 
to  a  value  between  65  0°F  and  70  e'r  (1».3'<: 
and  21-l*C)  on  a  coiitinuous  basis.  For  heat 
pump  water  heaters,  the  dry  bulb 
temperature  shall  be  maintained  at  67.5°F  ± 
1°F  (19.7*C  1 0.6*C)  and.  in  addition,  the 
relative  humidity  shall  be  maintained 
between  49  and  51  percent. 

2.3  Sapply  Water  Temperature.  The 
temperature  of  the  water  being  supplied  to 
the  water  heater  shall  be  maintained  at  58*Fj 
2^  (14  4^*1  I*C)  throughout  the  test 

2.4  Storage  Tank  Temperature  The 
a\-erage  temperature  of  the  water  within  the 
storage  tank  shaU  be  set  to  t35*F±5°F 
(.57.2°C!:2.8°C). 

2  5     Supply  Water  Pressure  During  the 
test  when  water  is  not  being  withdrawn,  the 
supply  pressure  shall  b«  maintained  between 
40  psig  (275  kPa)  and  the  maximum 
allowable  pressure  specified  by  the  water 
heater  manufacturer. 

2.6    Electrical  and/or  Fossil  Fuel  Supply. 

2.6.1  Electrical  Maintain  the  electrical 
supply  voltage  to  within  tl  percent  of  the 
center  of  the  voltage  range  specified  bv  the 
water  heater  and/or  heat  pump  manuiacrurer 

2.6.2  Natural  Gas.  Maintain  the  supply 
pressure  in  accordance  with  the 
manufacturer's  specifications,  if  the  supply 
pressure  is  not  specified,  maintain  a  supply 
pressure  of  7  to  10  inches  of  water  column 
(1.7  Kpa  to  2  5  Kpa).  If  the  water  heater  is 
equipped  with  a  gas  appliance  pressure 
regulator,  the  regulator  outlet  presstwe  shall 
be  within  ±10%  of  the  manufacturer's 
specified  manifold  pressure.  Use  natural  gas 
having  a  higher  heating  value  of 
approximately  1.025  Btu  per  standard  cubic 
foot  (38190  K)  per  standard  cubic  meter). 

2  6.3     Propane  Gas  Maintain  the  supply 
pressure  in  accordance  with  the 
manufacturer's  specifications.  IT  the  sirpply 
presauae  is  not  specified,  natatain  a  supply 
pressure  of  11  to  13  inches  of  water  column 
(2.7  kPa  to  3  2  kPa).  If  the  water  heater  is 
equipped  with  a  gas  appliance  pressure 
regulator,  theiefulacor  outlet  pressure  shall 
be  within  ±10%  of  the  manufacturer's 
specified  manifold  pressure.  Use  propane  gas 
with  a  higher  heating  valae  of  approximately 
2.500  Btu  per  sCasdasd  cubic  foot  (93  k)  per 
standard  cubic  meter). 

2.6.4     FuefOiTSupp/y.  Maintain  an 
uninterrwpied  suppty  of  tue\  oiL  Use  fuef  od 
having  a  heating  value  of  approximately 
1 38,700  Btu  per  gallon  p».fi«0  k|  per  liter). 

3.  Instrumentation 

3.1     rn?.<!;ii/re  Afeosur»-menfs.  Pressure 
measuring  instrunxiBls  shall  have  ja  error  ■• 
greater  than  the  following  values; 


(tarn  measured 

Gas  pressure 

Atmospheric  pressure 
Water  pressure 


Insti  anient  accuracy 

±  0.1  mcti  of  water  ocMnim  (±  0.025  W>a)  . 
2  0.1  inch  of  fnercury  column  (±  0.34  W>a) 
±  1i)  pounds  per  square  inch  (±  6.9  fcPs^ 


Instrumerit  practsion 


r  O.OS  inch  o1  water  column  (r  0.012  kPa) 
±  0.06  inch  of  mercury  cokjmn  (s  0.17  VPa). 
±  O.SO  pounds  per  square  inch  (±  3.45  kPa). 


3.2     Temperature  Measurvmvnt. 
3.2.1     .V/ea.Ttjremtn/.  Temp«!rature 
iiifusurements  shall  he  made  in  accordance 


with  the  Standard  Measurement  Guide: 
Section  on  Temperature  Measurements. 
ASHRAf^  Staadvd  41.2^&«. 


3.2.2     Accuracy  and  Precision.  The 
accuracy  and  precision  of  the  instrumtiits, 
including  their  assof  iated  readout  devices, 
shall  be  within  the  limits  as  follows: 


Item  nrieasuied 


Atr  dry  bulb  temperature  

Air  wet  bulb  temperature _.. 

Inlet  and  outlet  water  temperstutes 
Storage  tank  temperatures  ..._ 


3.2.3  Scale  Division.  In  no  case  shall  tlie 
smallest  scale  division  of  the  instrument  or 
instrument  system  exceed  2  times  the 
specified  precision. 

3.2.4  Temperature  Diffvrt^ncv 
Temperature  difference  between  the  entering 
and  leaving  water  may  be  measured  with  any 
ofthe  following: 

a.  A  thermopile 

b.  Calibrated  resistance  thermometers 
t:.  Precision  thermometers 

d.  Calibrated  thermisiors 

e.  C^dlihrated  thermocouple 

f.  Quartz  thermometers 

3  2.5     Thermopile  Construction.  If  a 
iliermopile  is  used,  it  shall  be  made  from 
calibrated  thermocouple  wire  taken  from  a 
single  spool.  Extension  wires  to  the  recording 
device  shall  also  be  made  from  that  catae 

".[KXll. 

3  2  6     Time  Constant.  The  time  cxjnslant  of 
the  instruments  used  to  measure  the  inlet 
and  outlet  water  temperatures  shall  lie  no 
greater  than  5  seconds. 

3.3  Liquid  Flow  Measurements  The 
accuracy  ofthe  liquid  flow  rate 
measurement,  using  the  calibration  if 
furnished,  shall  be  equal  to  or  less  than  ±1% 
ofthe  measured  value  in  mass  units  per  unit 
time. 

3.4  Electric  Energy.  The  electrical  energy 
used  shall  be  measured  with  an  instrument 
and  as.scx-iated  readout  device  that  are 
acc:urate  within  ±1%  ofthe  reading 

3  5     Fo.ss(7  Fuels.  The  quantity  of  fuel  used 
by  the  water  heater  shall  be  measured  w  ith 
an  instrument  and  asscK'iated  readout  device 
that  is  accurate  within  ±1%  ofthe  reading. 

3.6  Mass  Measurements.  For  ma9* 
measurements  greater  than  or  equal  to  10 
pounds  (4.5  kg),  a  scale  that  is  accurate 
within  ±1.0%  ofthe  reading  shall  be  used  to 
make  the  measurement.  Vat  mass 
measurements  less  than  10  poueds  (4.5  kg), 
the  scale  shall  provide  a  mcasorenient  that  is 
accurate  within  ±0.1  pound  (r0.045  kg). 

3.7  Heating  Value.  The  higher  heating 
value  of  the  natural  gas,  propane,  or  fuel  oil 
shall  be  measured  with  an  instrument  and 
associated  readout  devic:e  that  is  accurate 
within  ±1%  ofthe  reading.  The  heating  value 
of  natural  gas  and  propane  musi  tie  f.orre<;ipd 
for  local  temperature  and  pressure 
conditions. 


3.8     Time.  The  elapsed  time 
measurements  shall  be  measured  with  an 
instrument  that  is  accurate  within  ±0.5 
seconds  pier  hour. 

4.  Installation 

4  1     M'eler  Heater  Mounting  A  water 
healer  designed  to  be  free  standing  shall  be 
installed  according  to  the  manufacturer's 
directions  on  a  ^/*  inch  (2  cm)  thick  plywood 
platform  supported  by  three  2x4  inch  (5 
cmxio  cm)  runners.  If  the  water  heater  is  not 
approved  for  installation  on  combustible 
flooring,  suitable  non-combustible  material 
shall  be  placed  between  it  and  the  platform. 
For  heat  pump  water  heaters  without  a 
storage  tank  supplied  by  the  manufacturer, 
connections  shall  be  made  with  a  storage 
tank  as  described  in  section  4.10  and  in 
accordance  with  manufacturer-published 
imtallation  instructions.  The  storage  tank 
and  heat  pump  section  shall  be  placed  on 
platfonn(s)  conslmcted  as  previously 
described.  If  installation  materials  are  not 
provided  by  the  heat  pump  manufacturer, 
use  uninsulated  8  foot  (2.4  m)  long 
connecting  hoses,  having  an  inside  diameter 
of  Va  inch  (1.6  cm).  Wall  mounted  water 
heaters  shall  be  installed  in  accordance  with 
manufacturer-published  installation 
instructions  on  a  simulated  wall  section 
made  from  V*  inch  (2  centimeter)  plywood 
and  2x4  inch  (5x10  centimeter)  studs. 
Placement  in  the  test  room  shall  be  in  an  area 
protected  from  drafts. 

4  2     Water  Supply.  The  water  supply  shall 
be  capable  of  delivering  water  at  conditions 
as  specified  in  sections  2.3  and  2.5. 

4  3     U'ofer  InJet  and  Outlet  Configuration 
Inlet  and  outlet  piping  cxmnections  shall  be 
configured  as  illustrated  in  Figures  1.  2.  or 
3.  For  water  heaters  that  are  36  inches  (91 
centimeters)  or  less  in  height  and  intended 
for  installation  either  beneath,  adjacent  to.  or 
in  conjunction  with  a  counter  (commonlv 
referred  to  as  an  uader-the-counter  or  table- 
top  model),  the  inlet  and  outlet  (}onnections 
shall  be  configured  as  illustrated  in  Figures 
4a  and  4b.  Type  "L"  hard  copper  tubing,  the 
same  size  astbe  connections  on  the  water 
heater,  shall  be  connected  to  the  tank  and 
extend  24  inches  (61  centimeters)  in  length. 
If  an  under-the-c:ountef  type  water  heater  is 
not  factory  equipped  with  pipe  to  extend  the 
field  connection  point  ofthe?  water  heater 


InslrumetH  accuracy 


0.2  'F  (r  0.1  'O 

0.2  ''F  (±  0.1  °C) 

:  0.2  "F  (±  0.1  °C) 

0.5  °F  (±  0.3  °C) 


Instrument  precision 


±0.1  °F  (±0.06'C). 
±  0.1  =F  (±  0.06  °C). 
±  0.1  "F  (±  0.06  X). 
10.25°F  (r0.14X). 


lines  to  outside  ofthe  jacket  or  cabinet,  type 
"L"  hard  copper  tubing  shall  be  used  to 
extend  the  water  line  horizontally  to  the 
exterior  of  the  jacket  or  cabinet.  Unions  may 
be  used  to  facilitate  installation  and  removal 
of  the  piping  arrangements.  A  pressure  gauge 
and  diaphragm  expansion  tank  shall  be 
installed  in  the  supply  water  piping  at  a 
location  upstream  of  the  24-inch  (61 
centimeters)  cold  water  inlet  pipe.  An 
appropriately  rated  pressure  and  temperature 
relief  valve  shall  be  installed  on  all  water 
heaters  at  the  port  specified  by  the 
manufacturer.  Discharge  piping  for  the  relief 
valve  shall  be  non-metallic.  If  heat  traps  and/ 
or  piping  insulation  and/or  pressure  relief 
valve  insulation  are  supplied  with  the  water 
heater,  they  shall  be  installed  for  testing. 
Clearance  shall  be  provided  such  that  none 
of  the  piping  contacts  other  surfaces  in  the 
test  room. 

4 . 4  Fuel  and /or  Electrical  Power  and 
Energy  Consumption.  Install  one  or  more 
instruments  which  measure,  as  appropriate, 
the  quantity  and  rate  of  electrical  energy  and/ 
or  fossil  fuel  consumption  in  accordanc;e 
with  Section  3.  For  heat  pump  water  heaters 
that  use  supplemental  resistive  heating,  the 
electrical  energy  supplied  to  the  re':i«tive 
element(s)  shall  be  metered  sepanitulv  from 
the  electrical  energy  supplied  to  tl.e  entire 
appliance  or  to  the  remaining  components 
(i.e..  compressor,  fans,  pumps,  controls,  etc.). 

4.5  Internal  Storage  Tank  Temperature 
Measurements.  Install  six  temperature 
measurement  senscjrs  inside  the  water  heater 
tank  with  a  vertical  distance  of  at  least  4 
inches  (10  centimeters)  between  successive 
sensors.  A  temperature  sensor  shall  be 
positioned  at  the  vertical  midpoint  of  each  of 
the  six  equal  volume  nodes  within  the  tank. 
Nodes  designate  the  equal  volumes  used  to 
evenly  partition  the  total  volume  ofthe  tank. 
As  much  as  is  possible,  the  temperature 
sensor  should  be  positioned  away  from  any 
heating  elements,  anodic  protective  devices, 
tank  walls,  and  flue  pipe  walls.  If  the  tank 
cannot  accommcxiate  six  tempierature  sensors 
and  meet  the  installation  requirements 

spec  ified  above,  install  the  maximum 
numlHT  of  sensors  which  comply  with  the 
installation  requirements.  The  temperature 
sensors  shall  be  installed  either  through  (1) 
the  anodic  device  opening;  (2)  the  relief  valve 
opening;  or  (3)  the  hot  water  outlet  If 
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installed  through  the  relief  valve  opening  or  and  it  no  longer  extends  into  the  top  of  the 

the  hot  water  outlet,  a  tee  Fitting  or  outlet  tank,  a  substitute  relief  valve  that  has  a 

piping,  as  applicable,  shall  be  installed  as  sensing  element  that  can  reach  into  the  tank 

close  as  possible  to  its  original  location.  If  the  shall  be  installed.  If  the  hot  water  outlet 

relief  valve  temperature  sensor  is  relocated,  includes  a  heat  trap,  the  heat  trap  shall  be 


installed  on  top  of  the  tee  fitting.  Added 
fittings  shall  be  covered  with  thermal 
insulation  having  an  R  value  between  4  and 
8  hr  ft-  "F/Btu  (0.7  and  1.4  m^'C/W). 
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4.6    Ambient  Temperature.  The  ambient 
air  temperature  shall  be  measured 
approximately  at  the  vertical  mid-point  of  the 
water  heater  and  approximately  2  feet  (60 
centimeters)  from  the  surface  of  the  water 
heater.  The  sensor  shall  be  shielded  against 
radiation. 

4  7     Inlet  and  Outlet  Water  Temperature 
Measurements.  Install  temperature  sensors  in 
the  cold-water  inlet  pipe  and  hot-water  outlet 
pipe  as  shown  in  Figures  1,  2.  3,  or  4a  and 
4b,  as  applicable. 

4.8  Flow  Control  A  flow  control  valve 
shall  be  installed  to  provide  flow  as  speciPied 
in  Section  5. 

4.9  Flue  Requirements. 

4.9.1     Gas-Fired  Water  Heaters.  Establish  a 
natural  draft  in  the  following  manner.  For 
gas-Hred  water  heaters  having  a  vertically 
discharging  draft  hood  outlet,  a  S-foot  (1.5 
meter)  vertical  vent  pipe  extension  having  a 
diameter  equal  to  the  largest  flue  collar  size 
of  the  draft  hood  shall  be  connected  to  the 
draft  hood  outlet.  For  gas-fired  water  heaters 
having  a  horizontally  discharging  draft  hood 
outlet,  a  90-degree  elbow  having  a  diameter 
equal  to  the  largest  flue  collar  size  of  the  draft 
hood  shall  be  connected  to  the  draft  hood 
outlet.  A  5-foot  (1.5  meter)  length  of  vent 
pip>e  shall  be  connected  to  the  elbow  and 
oriented  to  discharge  vertically  upward. 
Direct  vent  gas-Tired  water  heaters  shall  be 
installed  with  venting  equipment  spieciPied  in 
the  manufacturer's  instructions  using  the 
minimum  vertical  and  horizontal  lengths  of 
vent  pipe  recommended  by  the  manufacturer. 

4.9  2     OilFired  Water  Heaters.  Establish  a 
draft  at  the  flue  collar  as  specified  in  the 
manufacturer's  literature  Establish  the  draft 
by  using  a  sufficient  length  of  vent  pipe 
connected  to  the  water  heater  flue  outlet  and 
directed  vertically  upward.  For  an  oil-fired 
water  heater  having  a  horizontally 
discharging  draft  hood  outlet,  a  90-degree 
elbow  having  a  diameter  equal  to  the  largest 
flue  collar  size  of  the  draft  hood  shall  be 
connected  to  the  draft  hood  outlet.  A  length 
of  vent  pipe  sufficient  to  establish  the  draft 
shall  be  connected  to  the  elbow  fitting  and 
oriented  to  discharge  vertically  upward. 
Direct  vent  oil-fired  water  heaters  should  be 
installed  with  venting  equipment  as  specified 
in  the  manufacturer's  instructions,  using  the 
minimum  vertical  and  horizontal  lengths  of 
vent  pipe  recommended  by  the  manufacturer 

4.10  Heat  Pump  Water  Heater  Storage 
Tank.  The  heat  pump  water  heater  storage 
tank  to  be  used  for  testing  a  heat  pump  water 
heater  without  a  tank  supplied  by  the 
manufacturer  shall  have  a  volume  of  47.0 
gallons  ±1.0  gallon  C  18014  liters  with  an 
Energy  Factor  of  0  87±.01  as  determined  in 
accordance  with  Section  6.1.7  with  two  4.5 
kW  heating  elements  controlled  in  such  a 
manner  as  to  prevent  both  elements  from 
operating  simultaneously. 

5.  Tesf  Procedures 

5.1     Storage-Type  Water  Heaters. 
Including  Heat  fiimp  Water  Heaters. 

5.1.1     Determination  of  Storage  Tank 
Volume.  Determine  the  storage  capacity.  Vst, 
of  the  water  heater  under  test,  in  gallons 
(liters),  by  subtracting  the  tare  weight — 
measured  while  the  tank  is  empty — from  the 
gross  weight  of  the  storage  tank  when 


completely  filled  with  water  (with  all  air 
eliminated  and  line  pressure  applied  as 
described  in  section  2.5)  and  dividing  the 
resulting  net  weight  by  the  density  of  wafer. 
Density  shall  be  evaluated  based  on  the 
temperature  of  the  stored  water. 

5.1.2  Setting  the  Thermostat  for  a 
Thermostatically  Operated  Water  Heater. 
Starting  with  a  tank  of  supply  water,  initiate 
normal  operation  of  the  water  heater.  After 
cutout,  determine  the  mean  tank  temperature 
(based  on  all  of  the  in-tank  sensors)  every 
minute  until  the  maximum  value  is  observed. 
Determine  whether  this  maximum  value  for 
the^ean  tank  temperature  is  within  the 
range  of  135''F±5°F  (57.2°C±2.8»C).  If  not. 
turn  otT  the  water  heater,  adjust  the 
thermostat,  and  refill  the  tank  with  supply 
water.  Then,  initiate  normal  operation  of  the 
water  heater,  and  once  again  determine  the 
maximum  mean  tank  temperature  after  cut- 
out. Repeat  this  sequence  until  the  maximum 
mean  tank  temperature  after  cut-out  is  within 
the  range  of  ISSTlS'F  (57.2«C±2.8»C). 

If  an  electric  water  heater  has  two  or  more 
thermostats,  the  thermostat  that  controls  the 
upper-most  heating  element  shall  be  set  first 
to  yield  a  maximum  water  temperature  of 
ns'FtS'F  (57.2''Ci2.8°C).  as  measured  by 
the  in-tank  sensors  that  are  positioned  above 
the  upper-most  heating  element.  The 
thermostat  that  controls  the  heating  element 
positioned  next  highest  in  the  tank  shall  then 
be  set  to  yield  a  maximum  water  temperature 
of  135°F±5''F  (57  2*C±2.8°C).  This  process 
shall  be  repeated  until  the  thermostat 
controlling  the  lowest  element  is  correctly 
adjusted.  When  adjusting  the  thermostat  that 
controls  the  lowest  element,  the  maximum 
mean  tank  temperature  after  cut-out,  as 
determined  using  all  the  in-tank  sensors, 
shall  be  within  laS'FtS'F  (57  2''C±2.8»C). 
When  adjusting  all  other  thermostats,  use 
only  the  in-tank  temperature  sensors 
positioned  above  the  heating  element  in 
question  to  evaluate  the  maximum  water 
temperature  after  cut-out. 

For  heat  pump  water  heaters,  which 
control  an  auxiliary  resistance  element,  the 
thermostat  shall  be  set  in  accordance  with 
the  manufacturer's  installation  instructions. 

5.1.3  Power  Input  Determination.  Tot  all 
w^er  heaters  except  electric  types  having 
immersed  heating  elements,  initiate  normal 
operation  and  determine  the  power  input,  P. 
to  the  main  burners  (including  pilot  light 
power,  if  any)  after  15  minutes  of  operation, 
if  the  water  healer  is  equipped  with  a  gas 
appliance  pressure  regulator,  the  regulator 
outlet  pressure  shall  be  set  within  110%  of 
that  recommended  by  the  manufacturer.  For 
oil-fired  water  heaters  the  fuel  pump 
pressure  shall  be  within  ±10%  of  the 
manufacturer's  specified  pump  pressure.  All 
burners  shall  be  adjusted  to  achieve  an 
hourly  Btu  (k))  rating  that  is  within  ±2%  of 
the  value  specified  by  the  manufacturer.  For 
an  oil-fired  water  heater,  adjust  the  burner  to 
give  a  C02  reading  recommended  by  the 
manufacturer  and  an  hourly  Btu  (k)j  rating 
that  is  within  ±2%  of  that  specified  by  the 
manufacturer.  Smoke  in  the  fiue  may  not 
exceed  No.  1  smoke  as  measured  by  the 
procedure  in  ASTM-D-21 56-80. 

5.1.4  First  Hour  Rating  Test 

5.1.4.1     General.  During  hot  water  draws, 
remove  water  at  a  rate  of  3.0010.25  gallons 


p)er  minute  (11.4±0.95  liters  pier  minuti')  for 
units  with  rated  storage  capacities  of  20 
gallons  (76  liters)  or  more  and  1.010.25 
gallons  per  minute  (3.810.95  liters  per 
minute)  for  units  with  rated  storage 
capacities  less  than  20  gallons  (76  liters). 
Collect  the  water  in  a  container  that  is  large 
enough  to  hold  the  volume  removed  during 
an  individual  draw  and  suitable  for  weighing 
at  the  termination  of  each  draw. 
Alternatively,  a  water  meter  may  be  used  to 
directly  measure  the  water  volume(s) 
withdrawn. 

5.1.4.2    Draw  Initiation  Criterion.  Begin 
the  first  hour  rating  test  by  imposing  a  draw 
on  the  storage-type  water  heater.  After 
completion  of  this  first  draw,  initiate 
successive  draws  based  on  the  following 
criteria.  For  gas-  and  oil-fired  water  hoatfrs. 
initiate  successive  draws  when  the 
thermostat  acts  to  reduce  the  supply  of  fuel 
to  the  main  burner.  For  electric  water  heaters 
having  a  single  element  or  multiple  elements 
that  all  operate  simultaneously,  initiate 
successive  draws  when  the  thermostat  atis  to 
reduce  the  electrical  input  supplied  lo  the 
element(s).  For  electric  water  heaters  having 
two  or  more  elements  that  do  not  operate 
simultaneously,  initiate  successive  draws 
when  the  applicible  thermostat  arts  to 
reduce  the  electrical  input  to  the  element 
located  vertically  highest  in  the  storage  tank 
For  heat  pump  water  heaters  that  do  not  use 
supplemental  resistive  heating,  initiate 
successive  draws  immediately  after  the 
electrical  input  lo  the  compressor  is  redui  vd 
by  the  action  of  the  water  healers  thermostat. 
For  heat  pump  water  heaters  that  do  use 
supplemental  resistive  heating,  initiate 
successive  draws  immediately  after  the 
electrical  input  to  the  compressor  or  the 
uppermost  resistive  element  is  reduced  by 
the  action  of  the  applicable  water  heater 
thermostat.  This  draw  initiation  criterion  for 
heat  pump  water  heaters  that  use 
supplemental  resistive  heating,  however, 
shall  only  apply  when  the  water  located 
above  the  thermostat  at  cut-out  is  heated  lo 
135°F  ±5°F  (57.2*012  8°C). 

5.1  4.3     Test  Sequence.  Establish  nomiiil 
water  heater  operation.  If  the  water  heater  is 
not  presently  operating,  initiate  a  draw.  The 
draw  may  be  terminated  anytime  after  cut-in 
occurs.  Once  cut-out  occurs  (e.g..  all 
thermostats  satisfied),  monitor  the  internal 
storage  tank  temperature  sensors  described  in 
section  4.5  every  minute.  For  each  set  of 
measurements,  calculate  the  mean  lank 
temperature.  If  any  of  these  mean  values  .ire 
outside  the  range  specified  in  section  2.4. 
adjust  the  thermostat(s)  as  specified  in 
section  5.1  2  and  reevaluate  the  mean  t;ink 
temperature  after  all  thermostats  ate  again 
satisfied. 

Initiate  a  draw  after  a  maximum  mean  tank 
temperature  has  been  observed  following  cut- 
out. Record  the  time  when  the  draw  is 
initiated  and  designate  it  as  an  elapsed  time 
of  zero,  (t'  =  0).  The  superscript  *  is  used  to 
denote  variables  pertaining  to  the  first  hour 
rating  test.  Record  the  outlet  water 
tempierature  beginning  15  seconds  after  the 
draw  is  initialed  and  at  5  second  intervuls 
thereafter,  until  the  draw  is  terminated. 
Determine  the  maximum  outlet  temperaturi- 
that  o(  (  urs  during  this  first  draw  and  ret  or.: 


it  as  T'n,„.i.  For  the  duration  of  this  first 
draw  and  all  successive  draws,  in  addition, 
monitor  the  inlet  temperature  to  the  water 
heater  to  assure  that  the  required  58°F±2°F 
(14.4"»C±  l.l°C)  test  condition  is  met. 
Terminate  the  hot  water  draw  when  the 
outlet  temperature  decreases  to  T'm»»  i  - 
25°F  (r„„..,  -  n.gX).  Record  this 
temperature  as  T'mm.i.  Following  draw 
termination,  determine  the  average  outlet 
water  temperature  and  the  mass  or  volume 
removed  during  this  first  draw  and  record 
them  as  t'd,,.,  and  M*i  or  V'l,  respectively. 

Initiate  a  second  and,  if  applicable, 
successive  draws  each  time  the  applicable 
draw  initiation  criterion  described  in  section 
5.1.4.2  is  satisfied.  As  required  for  the  first 
draw,  record  the  outlet  water  temperature 
beginning  15  seconds  after  initiating  each 
draw  and  at  5  second  intervals  thereafter 
until  the  draw  is  terminated.  Determine  the 
maximum  outlet  temperature  that  occurs 
during  each  draw  and  record  it  as  T'^ax... 
where  ,  refers  to  the  draw  number.  Terminate 
each  hot  water  draw  when  the  outlet 
temperature  decreases  to  T*m„.,  -  25^ 
(T"ma..i  -  13.9°C).  Record  this  temperature  as 
T'min...  Calculate  and  record  the  average 
outlet  temperature  and  the  mass  or  volume 
removed  during  each  draw  (t'dci..  and  M",  or 
V*,).  Continue  this  sequence  of  draw  and 
recovery  until  one  hour  has  elapsed,  at  which 
time  the  electrical  power  and/or  the  fuel 
supplied  to  the  water  heater  shall  be 
disconnected  and/or  terminated. 

If  a  draw  is  occurring  at  an  elapsed  time 
of  one  hour,  continue  this  draw  until  the 
outlet  temperature  decreases  to  T'm.„j,  - 
25''F  ITn^.j,  -  13.9°C),  at  which  time  the 
draw  shall  be  immediately  terminated.  The 
subscript  „  shall  be  used  to  denote  quantities 
associated  with  the  final  draw.  If  a  draw  is 
not  occurring  at  an  elapsed  time  of  one  hour, 
a  final  draw  shall  be  imposed  at  one  hour. 
This  draw  shall  be  immediately  terminated 
when  the  outlet  temperature  first  indicates  a 
value  less  than  or  equal  to  the  cut-off 
temperature  used  for  the  previous  draw 
(T'mmj.-i}.  For  cases  where  the  outlet 
temperature  is  close  to  T'm,nj>-i.  the  final 
draw  sh^l  proceed  for  a  minimum  of  30 
seconds.  If  an  outlet  temperature  greater  than 
T'min.n-i  is  not  measured  within  30  seconds, 
the  draw  shall  be  immediately  terminated 
and  zero  additional  credit  shall  be  given 
towards  first  hour  rating  (i.e.,  M'n  =  0  or  V„ 
=  0).  Once  the  final  draw  is  terminated, 
calculate  and  record  the  average  outlet 
temperature  and  the  mass  or  volume 
removed  during  the  draw  (t'jcij,  and  M'„  or 
V„). 

5.1.5     24-Hour  Simulated  Use  Test.  During 
the  simulated  use  test,  a  total  of  64.3  ±1 
gallon  (24314  liters)  shall  be  removed  if  the 
rated  storage  tank  volume  is  20  gallons  (76 
liters)  or  greater.  If  the  rated  storage  tank 
volume  is  less  than  20  gallons  (76  liters)  but 
greater  than  or  equal  to  10  gallons  (38  liters), 
a  totul  of  2410.5  gallon  (9111.9  liters)  shall 
be  removed;  and  if  the  rated  storage  tank 
volume  is  less  than  10  gallons  (38  liters),  a 
total  of  910.5  gallon  (3411.9  liters)  shall  be 
removed.  These  values  are  referred  to  as  the 
daily  hot  water  usage  in  the  following  text. 
With  the  water  heater  turned  off,  fill  the 
•  "ter  healer  with  supply  water  and  apply 


pressure  as  described  in  section  2.5.  Turn  on 
the  water  heater  and  associated  heat  pump 
unit,  if  present.  After  the  cutout  occurs, 
measure  the  mean  tank  tempierature  using  the 
temperature  sensors  descrited  in  section  4.5 
every  minute  until  the  maximum  mean 
storage  tank  temperature  is  achieved.  If  this 
maximum  mean  temperature  is  outside  the 
range  specified  in  section  2.4,  adjust  the 
thermostat(s)  as  specified  in  section  5.1.2  and 
reevaluate  the  mean  tank  temperature  after 
all  thermostats  are  again  satisfied.  After 
thermostat  adjustments  are  completed,  the 
water  heater  may  be  operated  for  up  to  three 
cycles  of  drawing  until  cut-in  and  then 
operating  until  cut-out,  prior  to  the  start  of 
the  test. 

At  this  time,  record  the  mean  tank 
temperature  [T„),  and  the  electrical  and/or 
fuel  measurement  readings,  as  appropriate. 
Begin  the  24-hour  simulated  use  test  by 
withdrawing  a  volume  fit)m  the  water  heater 
that  equals  one-sixth  of  the  daily  hot  water 
usage.  Record  the  time  when  this  first  draw 
is  initiated  and  assign  it  as  the  test  elapsed 
time  (t)  of  zero.  Record  the  average  storage 
tank  and  ambient  temperature  every  15 
minutes  throughout  the  24-hour  simulated 
use  test  unless  a  recovery  or  a  draw  is 
occurring.  At  elapsed  time  intervals  of  one, 
two,  three,  four,  and  five  hours  ft-om  t  =  0. 
initiate  additional  draws  removing  an 
amount  of  v\'ater  equivalent  to  one-sixth  of 
the  daily  hot  water  usage  with  the  maximum 
allowable  deviation  for  any  single  draw  being 
±0.5  gallons  (il.9  liters)  for  units  having 
rated  storage  capacities  of  20  gallons  (76 
liters)  or  greater,  and  ±0.1  gallons  (0.4  liters) 
for  units  having  rated  storage  capacities  less 
than  20  gallons  (76  liters).  The  quantity  of 
water  withdrawn  during  the  sixth  draw  shall 
be  increased  or  decreased  as  necessary  such 
that  the  total  volume  of  water  withdrawn 
equals:  64.311.0  gallons  (243.413.8  liters)  for 
water  heaters  having  rated  storage  capacities 
of  20  gallons  (76  liters)  or  more,  24±0.5 
gallons  (90.811.9  liters)  for  water  heaters 
having  rated  storage  capacities  less  than  20 
gallons  (76  liters)  but  greater  than  or  equal  to 
10  gallons  (38  liters),  and  9.010.5  gallons 
(34.1±1.9  liters)  for  water  heaters  having 
rated  storage  capacities  less  than  10  gallons 
(38  liters). 

All  draws  during  the  simulated  use  test 
shall  be  made  at  flow  rates  of  3.0±0.25 
gallons  pier  minute  (11.410.95  liters  per 
minute)  when  testing  water  heaters  having 
rated  storage  capacities  of  20  gallons  (76 
liters)  or  more.  For  water  heaters  having  rated 
storage  capacities  less  than  20  gallons  (76 
liters),  flow  rates  of  l.O±0.25  gallons  per 
minute  (3.810.95  liters  per  minutes)  shall  be 
achieved.  Measurements  of  the  inlet  and 
outlet  temperatures  shall  be  made  beginning 
15  seconds  after  the  draw  is  initiated  and  at 
every  subsequent  5  second  interval 
throughout  the  duration  of  each  draw.  The 
arithmetic  mean  of  the  hot  water  discharge 
temperature  and  the  cold  water  inlet 
temperature  shall  be  determined  for  each 
draw  (tdei.i  and    tm.,).  Determine  and  record 
the  net  mass  or  volume  removed  (M,  or  V,). 
as  appropriate,  after  each  draw. 

At  the  end  of  the  recovery  period  following 
the  first  draw,  record  the  maximum  mean 
tank  temperature  observed  after  cut-out. 


T,™.,.  I ,  and  the  energy  consumed  by  a  gas  or 
oil  water  heater,  Q^  For  heat  pump  water 
heaters,  the  total  electrical  energy  consumed 
by  the  heat  pump  (including  compressor,  fan, 
controls,  pump,  etc)  and.  if  applicable,  by 
the  resistive  element(s)  during  the  first 
recovery  shall  be  recorded  as  Q,.  In  addition, 
the  total  operating  time  of  the  compressor 
during  the  first  recovery  shall  be  determined 
and  recorded  as  icmp.i.  Finally,  for  heat  pump 
water  heaters  that  use  resistive  heating 
during  the  first  recovery,  the  electrical  energy 
consumed  by  the  resistive  element(s)  shall  be 
separately  metered  and  recorded,  Q,^.,. 
At  the  end  of  the  recovery  pieriod  that 
follows  the  sixth  draw,  determine  and  record 
the  total  electrical  energy  and/or  fossil-fuel 
consumed  since  the  beginning  of  the  test,  Q.„. 
In  preparation  for  determining  the  energy 
consumed  during  stand-by,  record  the 
reading  given  on  the  electrical  energy  (watt- 
hour)  meter,  the  gas  meter,  and/or  the  scale 
used  to  determine  oil  consumption,  as 
appropriate.  Record  the  maximum  value  of 
the  mean  tank  temperature  after  cutout  as  t^u. 
Except  as  noted  below,  allow  the  water 
heater  to  remain  in  the  standby  mode  until 
24-hours  have  elapsed  from  the  start  of  the 
test,  i.e.,  since  t  =  0.  Prevent  the  water  heater 
from  beginning  a  recovery  cycle  during  the 
last  hour  of  the  test  by  turning  off  the  electric 
pHJwer  to  the  electrical  heating  elements  and 
heat  pump,  if  present,  or  by  turning  down  the 
fuel  supply  to  the  main  burner  at  an  elapsed 
time  of  23  hours.  If  a  recovery  is  taking  place 
at  an  elapsed  time  of  23  hours,  wait  until  the 
recovery  is  complete  before  reducing  the 
electrical  and/or  fuel  supply  to  the  water 
heater.  At  24  hours,  record  the  mean  tank 
temperature,  tj*.  and  the  electric  and/or  fuel 
instrument  readiiigs.  Determine  the  total 
fossil  fuel  or  electrical  energy  consumption, 
as  appropriate,  for  the  entire  24-hour 
simulated  use  test,  Q.  Record  the  time 
interval  between  the  time  at  which  the 
maximum  mean  tank  temperature  is  observed 
after  the  sixth  draw  and  the  end  of  the  24- 
hour  test  as  t»,i,y  |.  Record  the  time  during 
vkhich  water  was  not  being  withdrawn  &t)m 
the  water  heater  during  the  entire  24-hour 
pieriod  as  T«b>.2- 
5.2    Instantaneous  Water  Heaters. 
5.2.1     Setting  the  Outlet  Discharge 
Temperature.  Initiate  normal  operation  of  the 
water  heater  at  the  full  input  rating.  Monitor 
the  discharge  water  tempierature  and  set  to  a 
value  of  135'>F±5''F  (57.2''C±2.8''C)  in 
accordance  with  the  manufacturer's 
instructions.  If  the  water  heater  is  not  capable 
of  providing  this  discharge  temperature  when 
the  flow  rate  is  3.0010.25  gallons  per  minute 
(11. 410.95  liters  j>er  minute),  then  adjust  the 
flow  rate  as  necessary  to  achieve  the 
specified  discharge  water  temperature. 
Record  the  corresponding  flow  rate  as  Vmi«. 

If  the  instantaneous  water  heater 
incorporates  a  controller  that  permits 
continuous  burner  or  electric  heating  element 
operation  at  a  reduced  input  rate,  adjust  the 
flow  rate  as  necessary  to  achieve  a  discharge 
water  temperature  of  135°F±5°F 
(57.2°Ci2.8°C)  while  maintaining  the 
minimum  input  rate.  Record  the 
corresponding  flow  rate  as  V„,„.  If  an  outlet 
temperature  of  ISS'IS'F  (57.2''C±2  8°C) 
cannot  be  achieved  at  the  minimum  flow  rate 
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permitted  by  the  instantaneous  water  heater, 
record  the  flow  rate  as  V.«  and  the 
corresponding  outket  temperaiur«  as  T^^ 

25.2.2     Power  Input  Detenninotion.  Cos- 
Tired  and  oil-fired  instantaneous  water 
heaters  shall  have  the  burners  adjusted  to  the 
maximum  Tiring  rate  specified  by  the 
manufacturer. 

5.2. 3  First  Hour  Rating  Test  for 
Instantaneous  Water  Heaters.  Establish 
normal  water  heater  operation  at  the 
maximum  input  rate  with  the  dischante 
water  temperature  set  in  accordance  with 
section  5.2.1.  During  the  test,  do  not  interrupt 
the  electrical  energy  or  fossil  fuel  suF>plied  to 
the  water  heater.  During  the  one  hour  test, 
either  collect  the  withdrawn  water  lor  later 
measuring  the  total  mass  removed,  or 
alternatively,  use  a  water  meter  to  directly 
measure  the  water  volume  removed. 

Begin  with  the  water  flow  rate  temporarily 
discontinued.  Record  the  scale  or  water 
meter  reading  as  appropriate.  Initiate  a  draw 
and  record  the  corresponding  time.  Record 
the  inlet  and  outlet  water  temperatures 
beginning  15  seconds  after  the  draw  is 
initiated  and  at  every  subsequent  5  <wcood 
interval  throughout  the  duration  of  the  draw. 
At  the  end  of  one  hour  terminate  the  draw. 
Determine  the  mass  of  water  withdrawn. 
Mfhr.  ill  pounds  (kilograms),  or  the  volume 
of  water  withdrawn.  Vfmh.  in  gallons  (liters) 
with  an  error  no  greater  than  2  percent. 

5.2.4  24-Hour  Simulated  Use  Test 
5.2.4.1     Fixed  Input  Instantaneous  Water 

Heelers.  Establish  normal  operation  with  the 
discharge  water  temperature  and  flow  rate  set 
to  values  of  135''F±5''F  (57.2''C±2.8'C)  and 
Vm...  respectively.  With  no  draw  occurring, 
record  the  reading  given  by  the  gas  meter,  the 
scale  used  for  determining  oil  consumption, 
and/or  the  electrical  energy  meter  as 
appropriate.  Begin  the  24-hour  simulated  use 
test  by  drawing  an  amount  of  water  out  of  the 
water  heater  equivalent  to  one-sixth  of  the 
daily  hot  water  usage.  64.3  gallons  (243 
liters).  Record  the  lime  when  this  first  draw 
is  initiated  and  designated  it  as  an  elapsed 
time.  T,  of  0.  At  elapsed  time  intervals  of  one. 
two.  three,  four,  and  five  hours  from  t  =  0, 
initiate  additional  draws  removing  an 
amount  of  water  equivalent  to  one-sixth  of 
64.3  gallons  (243  liters),  with  the  noaximum 
allowable  deviation  for  any  single  draw  being 
±0.5  gallons  (±2  liters).  The  quantity  of  water 
drawn  during  the  sixth  draw  shall  be 
increased  or  decreased  as  necessary  such  that 
the  total  volume  of  water  withdrawn  equals 
64.311  0  gallons  (24314  liters). 

Measurements  of  the  inlet  and  outlet  water 
temperatures  shall  be  made  beginning  15 
seconds  after  the  draw  is  initiated  and  at 
every  5  second  interval  throughout  the 
duration  of  the  draw.  The  arithmetic  mean  of 
the  hot  water  discharge  temperature  and  the 
cold  water  inlet  temperature  shall  be 
determined  for  each  draw.  Record  the  scale 
used  to  measure  the  mass  of  the  withdrawn 
water  or  the  water  meter  reading,  as 
appropriate,  after  each  draw.  At  the  end  of 
the  recovery  period  following  the  first  draw, 
determine  and  recor-*  the  fossil  fuel  or 
electrical  energy  consumed.  Ci-  Following 
the  sixth  draw  and  subsequent  recovery, 
allow  the  water  heater  to  remain  in  the 
standby  mode  until  exactly  24  hours  have 


elapsed  since  tlie  start  of  the  test,  t  c  .  since 
T  =  0.  At  24  hours,  record  the  reading  given 
by  the  gas  meter,  the  scale  used  for 
determining  oil  consumption,  and/or  the 
electrical  energy  meter  as  appropriate. 
Determine  the  tossil  fuel  or  electtical  energy 
consumed  during  the  entire  24-bour 
simulated  use  test  and  designate  the  quantity 
asQ. 

5.2.4-2     Variable  Input  Instantaneous 
Water  Heaters.  If  the  instantaneous  water 
heater  incorporates  a  controller  that  permits 
continuous  operation  at  a  reduced  mput  rate, 
the  first  three  draws  shall  be  conducted  using 
the  maximum  flow  rate,  V.^.,  while 
removing  an  amount  of  water  equivalent  to 
one-sixth  of  64.3  gallons  (243  liters),  with  the 
maximum  allowable  deviation  for  any  one  of 
the  three  draws  being  ±0  5  gallons  (2  titers). 
The  second  three  draws  shall  be  conducted 
at  V™«.  If  an  outlet  temperature  of  13 5*F±5*F 
(57.2°Cl2.8"'C)  could  not  be  achieved  at  the 
minimum  flow  rate  pwrmitted  by  the 
instantaneous  water  heater,  the  last  three 
draws  should  be  lengthened  such  that  the 
volume  removed  is; 
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6.  Computations 

6  1     Storage  Tank  and  Heat  Pump  Water 
Heaters. 

6. 1 . 1     Storage  Tank  Capacity  The  borage 
tank  capacity  is  computed  u.sing  the 
fiillowing: 


v.= 


K-w,) 


Where: 

V.,=the  storage  capacity  of  the  water  heater. 

gal  (L). 
W,=the  weight  of  the  storage  lank  when 

completely  filled  with  water.  \b„  (kg). 
W,=the  (tare)  weight  of  the  storage  tank  when 

completely  empty,  lb™  (kg) 
p=lhe  density  of  water  use  to  fill  the  tank: 

evaluated  based  on  the  temperature  of 

the  water.  lh..^gal  (kg/L). 
6.1  2     Fint  Hour  Rating  Computation  For 
water  heaters  where  the  final  dr.iw  was 
initiated  at  or  prior  to  an  elapsed  rime  of  one 
hour,  the  first  hour  rating  shall  be  i  oniputcd 
using. 


p.=lv: 


Where; 

n=the  number  of  draws  thai  are  complelwl 

during  the  first  hour  rating  test. 
V*,=the  volur.ie  of  water  removed  during  ihc 

ith  draw  of  the  first  hour  rating  test,  gal 

(L). 


where  the  maximum  .allowable  variation  for 
any  one  of  the  three  draws  is  1  0  5  gallons 
(2  liters).  The  quantity  of  water  withdrawn 
during  the  sixth  draw  shall  be  increased  or 
decreased  as  necessary  such  that  the  total 
volume  of  water  withdrawn  equals 
(32.15-f3xV«j.4)ll  0  gallons 
({121  7-»-3xV4j^)i3.8  liters). 

Measurements  of  the  inlet  and  outlet  water 
temperatures  shall  be  made  beginning  IS 
seconds  after  a  draw  is  initiated  and  at  every 
5  second  interval  throughout  the  duration  of 
the  draw.  Determine  the  arithmetic  mean  of 
the  hot  water  discharge  temperature  and  the 
cold  water  inlet  temperature  for  each  draw. 
Record  the  scale  used  to  measure  the  mass 
of  the  withdrawn  water  or  the  water  meter 
reading,  as  appropriate,  after  each  draw.  At 
the  end  of  the  recovery  period  following  the 
first  draw,  determine  and  record  the  fossil 
fuel  or  electrical  energy  consumed,  Qi.mu. 
Likewise,  record  the  reading  of  the  meter  or 
scale  used  to  measure  fossil  fuel  or  electrical 
energy  consumption  prior  to  the  fourth  draw 
and  at  the  end  of  the  recovery  period 
following  the  fourth  draw,  and  designate  the 
difference  as  Q,  mm.  Following  the  sixth  draw 
and  subsequent  recovery,  allow  the  water 
heater  to  remain  in  the  standby  mode  until 
exactly  24  hours  have  elapsed  since  the  start 
of  the  test,  i.e..  since  t  =  0.  At  24  hours, 
record  the  reading  given  by  the  gas  meter,  the 
scale  used  for  determining  oil  consumption, 
and/or  the  electrical  energy  meter,  as 
appropriate.  Determine  the  fossil  fuel  or 
electrical  energy  consumed  during  the  entire 
24-hour  simulated  use  test  and  designate  the 
quantity  as  Q. 


M 


V    = 
I 


Where: 

M*,=the  mass  of  water  removed  during  the 
ith  draw  of  the  first  hour  rating  test,  Ibm 

(kg). 
p=the  water  density  corresponding  to  the 

average  outlet  temperature  measured 

during  the  ith  draw  (t*«.u),  \hj%xi\  (kg/ 

L). 
For  wa'er  heaters  where  a  draw  was  not  in 
progress  at  the  elapsed  time  of  one  hour  and 
a  final  draw  was  imposed  at  the  elapsed  time 
of  one  hour,  the  first  hour  rating  shall  be 
calculated  using. 


n-i  (   -t'        _T* 


hr 


1  =  1 


T  -T 

'  (klji-l       *imnj>-l  J 


where  n  and  V*,  are  the  same  quantifies  as 
defined  above  and, 

t*j,ij,    i=the  average  water  outlet 
temperature  measured  during  the 
(n-l)th  draw  of  the  first  hour  rating  test. 
•F  (°C). 

t*j,i  „=the  average  water  outlet  temperature 
measured  during  the  nth  (final)  draw  of 
the  first  hour  rating  U^t.  °F  ("C). 

t*m.nj.    i=the  minimum  wntt-r  outlet 
tem^icrature  measured  during  the 
(n  -  I)th  dr.iw  of  the  first  hour  rating  lest, 
•F  (T). 


6.1.3    Recovery  Efficiency.  The  recovery 
efficiency  for  gas.  oil.  and  heat  pump  storage 
tN-ne  water  heaters  is  computed  as: 


n,= 


m,c^,{t 


del. I      ^in.l  ) 


Qr 


Vs.P2Cp2(T,^,-T,) 
Qr 


Where: 

Mi=lotal  mass  removed  during  the  first  draw 
of  the  24-hour  simulated  use  test,  Ibm 
(kg). 
=V,  X  p, 
Vi=total  volume  removed  during  the  first 
draw  of  the  24-hour  simulated  use  test, 
gal  (L)., 
Pi=density  of  the  water  as  evaluated  at  the 
water  temperature  at  the  point  where  the 
flow  volume  is  measured,  Ibm/gal  (kg/L). 
Cpr=specific  heat  of  the  withdrawn  water  as 
evaluated  at  (t^,.,  +  tu,.i)/2  Btu/lbm-'F 
(kJ/kg-K). 
t*-i.i=average  water  outlet  temperature 

measured  during  the  first  draw  of  the  24- 
hour  simulated  use  test.'F  (°C). 
Tu,.i=average  water  inlet  temperature 

measured  during  the  first  draw  of  the  24- 
hour  simulated  use  test.'F  (°C). 
Vsi=measured  volume  of  the  storage  tank,  as 

determined  in  section  6.1.1,  gal  (L). 
p2=density  of  stored  hot  water  evaluated  at 

(t,„„.  i-t-to)/2.  lb™/gal  (kg/L). 
Cpi^specific  heat  of  stored  hot  water 

evaluated  at  (t™„.i+to)/2.  Btu/lbm°F  (kj/ 
kg-K). 
TmaA,i=maximum  mean  tank  temperature 
recorded  after  cut-out  following  the  first 
draw  of  the  24-hour  simulated  use  test, 
"F  (X). 
To=maximum  mean  tank  temperature 

recorded  prior  to  the  first  draw  of  the  24- 
hour  simulated  use  test.  "F  (°C). 
Q,is.i=electrical  energy  used  by  the 

supplemental  resistive  elements  of  a  heat 
pump  water  heater  during  the  first 
recovery  of  the  24-hour  simulated  use 
test,  Wh. 
Tvmp.i=the  total  operating  time  of  the 

compressor  of  a  heat  pump  water  heater 
during  the  first  recovery  of  the  24-hour 
simulated  use  test.  hr. 
Q,=the  total  energy  used  by  the  water  heater 
between  cut-out  prior  to  the  first  draw 
and  cutout  following  the  first  draw, 
including  auxiliary  energy  such  as  pilot 
lights,  pumps,  fans,  etc.,  Btu  (MJ). 
(electrical  auxiliary  energy  shall  be 
converted  to  thermal  energy  using  the 
following  conversion:  1  Kwh=3412  Btu). 

The  recovery  efficiency  for  electric  water 
heaters  with  immersed  heating  elements  is 
assumed  to  be  98  percent. 


6.1.4    Hourly  Standby  Losses.  The  hourly 
standby  losses  are  computed  as 
Where: 


Q.bv- 


Vs,PCp(T„-T^) 


Qhr=- 


'?r 


'  siby.l 

Qhr=the  hourly  standby  energy  losses  of  the 
water  heater,  Btu/hr  (kj/hr). 

Qsrb>=the  total  energy  consumed  by  the  water 
heater  between  the  time  at  which  the 
maximum  mean  tank  temperature  is 
observed  after  the  sixth  draw  and  the 
end  of  the  24-hour  test  period,  Btu  (kJ). 

Vy=measured  volume  of  the  storage  tank,  as 
determined  in  section  6.1.1.  gal  (L). 

p=density  of  stored  hot  water  as  evaluated  at, 
(t24+t«,)/2,  Ibm/gal  (kg/L). 

Cp=specific  heat  of  the  stored  water  as 

evaluated  at  (t2«+tsu)/2,  Btu/lb^-F  (kJ/ 
kg-°C). 

T24=the  mean  tank  temperature  at  the  end  of 
the  24-hour  simulated  use  test,  °F  (°C). 

Tsu=maximum  mean  tank  temperature 
observed  after  the  sixth  draw,  "F  (°C). 

'ts.b>.i=elapsed  time  between  the  time  at 
which  the  maximum  mean  tank 
temperature  is  observed  after  the  sixth 
draw  and  the  end  of  the  24-hour 
simulated  use  test,  hr. 

The  standby  heat  loss  coefficient  for  the 
tank  is  computed  as: 


UA  = 


Qhr 


T  — T 

'  I.Mby      '  a.Mby 


Where: 

Qhr=defined  in  section  6.1.4. 

T,.Mby=overall  average  storage  tank 

temperature  between  the  time  when  the 
maximum  mean  tank  temperature  is 
obser\'ed  after  the  sixth  draw  and  the 
end  of  the  24-hour  simulated  use  test,  °F 
CO. 

Ta.s<b>=overal!  average  ambient  temperature 
between  the  time  when  the  maximum 
mean  tank  temperature  is  observed  after 
the  sixth  draw  and  the  end  of  the  24- 
hour  simulated  use  test,  "F  (°C). 

UA=standby  heat  loss  coefficient  of  the 
storage  tank.  Btu/hr-'F  (kJ/hr»C). 
6.1.5    Daily  Water  Heating  Energy 

Consumption.  The  daily  water  heating  energy 

consumption.  Cij  is  computed  as: 


Od=Q- 


Vs,pCp(T,,-Tj 


n. 


Where: 

Q=total  energy  used  by  the  water  heater 
during  the  24-hour  simulated  use  test 
including  auxiliary  energy  such  as  pilot 
lights,  pumps,  fans.  etc..  Btu  (kJ) 
(Electrical  auxiliary  energy  shall  be 
converted  to  thermal  energy  using  the 
following  conversion:  1  kWh  =  3412 
Btu). 

V^,=measured  volume  of  the  storage  tank,  as 
determined  in  section  6.1.1.  gal  (L). 


p=density  of  the  stored  hot  water  as 

evaluated  at  (tj4+to)/2,  lb„ygal  (kg/L). 

Cp=specific  heat  of  the  stored  water  as 
evaluated  at  (t24+to)/2.  Btu/lb„'F  (kl/ 
kg-c). 

T24=mean  tank  temperature  at  the  end  of  the 

24-hour  simulated  use  test,  'F  C^). 
To=mean  tank  temperature  at  the  beginning 
of  the  24-hour  simulated  use  test, 
recorded  one  minute  before  the  first 
draw  is  initiated,  *F  (°C). 
rir=recovery  efficiency  of  the  hot  water 
heater,  dimensionless. 
6.1.6    Adjusted  Daily  Water  Heating 
Energy  Consumption.  The  adjusted  daily 
water  heating  energy  consumption,  Qd.  takes 
into  account  that  the  temperature  difference 
between  the  storage  tank  and  surrounding 
ambient  temperature  may  not  be  the  nominal 
value  of  67.5''F  (135^-67.5^)  or  37.5''C 
(57.2»C-19.7»C)  due  to  the  10°F  (5.6*C) 
allowable  variation  in  storage  tank 
temperature,  135±5''F  (57.2±2.8''Q.  and  the 
5°F  (2.8»C)  allowable  variation  in 
surrounding  ambient  temperature  65°F 
(^.S-C)  to  70°F  {21.100.  The  adjusted  daily 
water  heating  energy  consumption  is 
computed  as: 

Qda=Qd-[(Ts.by-Ta,,by)- 

(135»F-67.5°F)]UAr,,^2 


or 


Qda=Qd-[(T,by-T,s,b>)- 


(57.2°C-19.7»C)]UAr,„^2 
Where: 

Cii,='he  adjusted  daily  water  heating  energy- 
consumption,  in  Btu  (kJ). 
T„b)=the  mean  tank  temperature  during  the 
total  standby  portion,  Ts,b>.2,  of  the  24- 
hour  test,  in  "F  {'C). 
Ta.Mb>=the  average  ambient  temperature 
during  the  total  standby  portion,  Tv,b>.3. 
of  the  24-hour  test,  in  "F  ("C). 
UA=the  standby  heat  loss  coefficient  for  the 

storage  tank,  in  Btu/hrT  (kJ/hr-'C). 
TMbN.2=the  number  of  hours  during  the  24- 
hour  simulated  test  when  water  was  not 
being  withdrawn  from  the  water  heater. 
A  modification  is  also  needed  to  take  into 
account  that  the  temperature  difference 
between  the  outlet  water  temperature  and 
supply  water  temperature  may  not  be 
equivalent  to  the  nominal  value  of  77°F 
(1 SS-F  - 58T)  or  42.8"C  (57.2''C  -  1 4.4°C). 
The  following  equations  adjust  the 
experimental  data  to  a  nominal  77°F  (42.8°0 
temperature  rise. 

The  energy-  used  to  heat  water.  Btu/day  (kJ/ 
day)  may  be  computed  as: 

_^M,C^(T.e..i-Tin.,) 

i=l  ^r 

Where: 

M,=the  mass  withdrawn  for  the  ith  draw  ^i=l 

to  6).  in  lb„,  (kg). 
Cp,=the  specific  heat  of  water,  in  Btu/lbmOp 

(kJ/kg»C). 
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Tjri.i=the  average  water  outlet  temperatura 

measured  during  the  tth  draw  (w>l  to  6), 

•FCC). 
t„  ,sthe  average  water  iniet  temperature 

measured  during  the  Hh  draw  (1=1  to  A), 

•FCC). 
T1r=as  denned  in  secttoo  6.1.3. 

The  enerfv  required  to  heal  the  same 
quantity  of  water  over  a  77*F  (42.8°C) 
temperature  rise.  Btu/day  (kj/day),  i«; 


:hW.  TTF 


*     M,Cp,(l35"F-58''F) 
5  % 


<>r    Q 


ttw.  42.g*C  ~ 

*     M,C^(57.2»C-I4.4°C) 
^  _ 

The  difference  between  these  two  values  is. 
QhWD  ~  VhW.77°F  ~QhW 

or 

Qhnvu  ~  Qhw.4:  «*c  ~  Qhw 

which  must  be  added  to  the  adjusted  daily 
water  heating  energy  consumption  value. 
Thus,  the  daily  energy  consumption  value 
which  takes  into  account  that  the 
temperature  difference  between  the  storage 
tank  and  ambient  temperature  may  not  be 
67.5^  (37.5°C)  and  the  temperature  rise 
across  the  storage  lank  may  not  l)e  77°F 
(42.8°C)  is: 

Qdm  ~Qda  "*'QhWD     -. 
6.1.7     Energy  Factor.  The  en«rgy  (actor.  Ei. 
is  computed  as: 

^    M,C^(I35°F-58°F) 

1=1  Vjm 


M,C^(57.2»C-14.4*C) 


1=1  Vdm 

Whera: 
Q^m=the  modiTied  daily  water  heating  energy 

consumption  as  computed  in  accordance 

with  section  6.1.6.  in  Btu  (k)). 
M,=as  defined  in  section  6.1.6. 
Cp,=as  deHned  in  section  6.1.6. 

6.1.8  Annual  Energy  Consumption.  Tha 
annual  energy  consumption  for  storage  type 
and  heal  pump  water  heaters  is  computed  as: 

E»«-i  =  365xQ^ 

Where: 

Qjm=the  modified  daily  energy  consumption 
value.  Btu/day  (k|/day).  and  365  is  the 
nuRifaer  of  days  in  a  year. 
6.2     Instantan^^ous  Hot  Water  Heaten. 
6. 2. 1     First  Hour  Rating  Computation. 
Compute  the  Hrst  hour  rating  as: 


Fh,= 


Of    Ph,= 


p{135°F-58°F) 


p(57.2''C-l4.4«C) 
which  may  be  expressed  as: 


K  = 


■p(77«F) 


M 


0'Fhr  = 


FHR 


(Tact-T.) 


p(42.8°C) 


Where: 

MiviH=the  mass  removed  during  the  one  hour 

continuous  draw,  in  lb„  (kg). 
Tj,i=the  average  delivery  temperature,  in  'F 

CC). 
f  „=the  average  inlet  temperature,  in  'F  (°C). 
p=the  density  of  water  at  the  average  delivery 

tcinperaturt'.  in  tbm/gal  (kg/L). 
If  a  water  meter  is  used  in  lieu  of  a  scale 
the  first  hour  rating  is  computed  as: 


Fhr  = 


v(Ta„-T„) 


77°  F 


»f  F|u  = 


V(T,„-T,J 


42.8"  C 

Where: 

V=the  volume  of  water  removed  during  the 
one  hour  continuous  draw,  in  gallons 
(liters). 
Tjri=defined  in  section  6.2.1. 
t„=denned  in  section  6.2.1. 

6.2.2     Recovery  Efficiency 

6.2.2.1     Fixed  Input  Instantaneous  Water 
Heaters.  The  recovery  efficiency  is  computed 
as: 


'7,= 


m,c^,(t 


dri.l        '   m.l. 


Q, 


Where: 

Mi=the  mass  withdrawn  during  the  first 
draw  of  the  24-hour  simulated  use  test.  lb„ 
(kg). 

Cpi=the  specific  heat  of  water  at  the 
average  temperature  (Tdci  i-»-t„  i)/2.  Btu/ 
lb„  °F  (kJ/kg*C). 

tjci  i^the  average  temperature  for  the  first 
draw.  T  CC). 

t,„  i=the  average  inlet  temperature  for  the 
first  draw.  "F  ("C). 

Qr^the  total  energy  used  by  the  water 
heater  between  cutout  prior  to  the  first  draw 
and  cut-out  following  the  first  draw, 
including  auxiliary  energy  such  as  pilot 
lights,  pumps,  fans.  etc..  Btu  (kl). 

6.2.2.2.     VariaUe  Input  lnstantar\eoua 
Water  Heaters.  For  instantaneous  water 
heaters  which  have  a  variable  firing  rate,  two 
recovery  efficiency  values  are  computed,  one 
at  the  maximum  input  rate  and  one  at  the 


minimum  input  rate.  The  recovery  efficiency 
used  in  subsequent  computations  is  taken  \» 
the  average  of  these  two  values.  The 
maximum  recovery  efficiency  is  computed 
as: 


n,, 


m.c„(t,„,-t,„,) 

^r.nwi 


Where: 

Mi=defined  in  section  6.2.2.1. 

Cpi=defined  in  section  6.2.2.1. 

tjrt.i=defined  in  section  6.2.2.1. 

tm  i=de{ined  in  section  6.2.2.1. 

Qr.nw.=the  total  energy  used  by  the  water 
heater  between  cut-out  prior  to  the  first 
draw  and  cut-out  following  the  first 
draw,  including  auxiliary  energy  such  as 
pilot  lights.  Btu  (kl). 
The  minimum  recovery  efficiency  is 

computed  as: 


^r.n 


^'4C^,4(Tj„«-T„<) 


Qr.n 


Where: 

M4=the  mass  withdrawn  during  the  fourth 

draw,  in  lb,„  (kg). 
Cp«=the  specific  heat  of  water,  in  Blu/lbm  •F 

(kI/kg°C). 
tjci.4=the  average  delivery  temperature  for 

the  fourth  draw,  in  "F  CO. 
t,„.«=the  average  inlet  temperature  for  the 

fourth  draw,  in  °F  CC). 
Or  min=the  total  energy  consumed 

immediately  prior  to  the  fourth  draw  and 

cut-out  following  the  fourth  draw. 

including  auxiliary  energy  such  as  pilot 

lights,  in  Btu  (kj). 
The  recovery  efficiency  is  computed  as: 

"r.max        'r.min 

'''^ ~2 

Where: 

r|.jii«=defined  in  section  6.2.2.2. 

Tlr.min=defined  in  section  6.2.2.2. 

6.2.3    Daily  Water  Heating  Energy 
Consumption.  The  daily  water  heating  energy 
consumption,  Q^  is  computed  as: 

CL.=Q 
Where: 

Q=the  energy  used  by  the  flow  actuated 
water  heater  during  the  24-hour 
simulated  use  test. 

A  modification  is  needed  to  fake  info 
account  that  the  temperature  difference 
between  the  outlet  water  temperature  and 
supply  water  temperature  may  not  be 
equivalent  to  the  nominal  value  of  77"F 
(135''F-58''F)or42.8°C(57.2'C-14.4*C). 
The  following  equations  adjust  the 
experimental  data  to  a  nominal  77°F  (42.8X1) 
temperature  rise. 

The  energy  used  to  heat  water  may  be 
computed  as: 


1=1 


% 
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M,=the  mass  withdrawn  during  the  ith  draw. 

in  lb.„  (kg). 
Cpi=the  specific  heat  of  tmrtar  of  the  ith  draw. 

in  Btu/Ib.„°F(kJ/k«-°C). 
tdcu=the  average  delivery  temperature  ci  the 

ith  draw,  in  °FCC). 
tn.etbe  average  inlet  temperature  of  the  it>-: 

draw,  in  "FC^). 
r|r=defined  in  section  6.2.2.2. 

The  energy  required  to  heat  the  same 
quantity  of  water  over  a  77*F  (42.8*C) 
temperature  rise  is: 


fHW.77*F 


*  M,C^(135«F-S8«F) 


i=l 


Hr 


oi  Q 


HW.42.8''C 


^M.C^(S7.2<'C-14.4''C) 

i=l 

Where: 

M,=defined  above. 
Cp,=derin6d  above, 
ri^defined  in  above. 
The  difference  between  these  two  values  is: 


Qi~D=Q 


-Qy 


HWD  ~  VhW,77*F      VhW 


which  must  be  added  to  the  daily  water 
heating  energy  consumption  value.  Thus,  the 
daily  energy  consiimption  value  which  takes 
into  account  that  the  lempwrature  rise  across 
the  storage  tank  may  not  be  77*F  (42.8*C)  is: 

Qd™=Qd+QHWD 

6.2.4     £nc!r];y  Foctor.  The  energy  {actor,  Ef, 
is  computed  as: 

6  MC„(135''F-58*F) 
Ef=I 


1=1 


Ctkn 


Where: 


*  M,C    (57.2*C-i4.4*C) 
orE,=5; 

1=1  Vdra 

Where: 

Qj,n=the  daily  water  )i«atiitg  energy 

consumption  as  computed  in  accordance 
with  Section  6.2.3,  in  Btu  (kJ). 

M,=the  mass  associated  with  the  ith  draw,  in 
lU.(kg). 

Cp,=the  sp>ecific  heat  of  water  computed  at  a 
temperature  of  (5«"F*135°F)/2.  Btu/ 
lbn,°F  ((14.4°C+57.2«C)/2.  kJ/Vg  °a. 

Tjci  i=the  average  delivery  temperature  of  the 
ith  draw,  in  'FCC). 

T^j=the  averaf^  inlet  temperature  of  the  ith 
draw,  in  ^"C). 

6.2.5    Annual  Energy  Consumption.  The 
annual  energy  consumption  for 
instantaneous  type  water  heaters  is  computed 
as; 

E.n„^=365xQ^ 


Where: 

Qjm==the  roodiiied  daily  eDeigy  coosumpcioa, 
in  Btu/day  (k(/dayl  and  365  is  the 
number  of  days  within  a  year. 

7.  Radngs  for  Untested  idodds 

In  order  to  relieve  the  test  burden  to 
manufacturers  who  ofier  water  heaters  which 
differ  only  in  fuel  type  or  power  input. 
ratings  for  untested  models  may  be 
established  in  accordance  vrith  the  foitowing 
procedures.  In  lieu  of  the  following 
procedures  a  manufiacturer  may  elect  to  test 
the  unit  for  which  a  rating  is  sought. 

7.1  Gas  Water  Heaters.  Ratings  obtained 
for  gas  water  heaters  using  natural  gas  can  be 
used  for  an  ideotical  water  heater  which 
utilizes  propane  gas  if  the  input  ratings  are 
within  10  (jercent. 

7.2  Electric  Water  Heaters 

72..\     First  Hour  Rating.  If  an  electric 
storage  type  water  beater  is  avaiiabie  with 
more  than  one  input  rating,  the  manufiacturer 
shall  designate  the  standard  input  rating  and 
the  water  heater  need  only  be  tested  with 
heating  elements  at  the  designated  standard 
Input  ratings.  The  first  hour  ratings  for  units 
having  power  input  rating  less  than  the 
designated  standard  input  rating  shall  be 
assigned  a  fu^  hour  rating  equtvaleni  to  the 
first  draw  of  the  first  hour  rating  for  the 
electric  water  heater  with  the  standard  input 
ratii^.  Far  units  having  power  inputs  greater 
than  the  designated  standard  input  rating,  the 
first  hour  rating  shaU  be  equivalent  to  that 
measured  for  the  water  heater  with  the 
standard  input  rating. 

7.2.2     £r^ef;gy  Factor.  The  energy  factor  for 
identical  electric  storage  type  water  beaters, 
with  the  exception  of  heating  element 
wattage,  may  use  the  energy  factor  obtained 
during  testing  of  the  water  heater  with  the 
designated  standard  input  rating. 

5.  A{^>endix  I  to  subpart  B  of  part  430  is 
revised  to  read  as  follows: 

Appendix  I  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Enei^gy  Consumption  of  Conventional 
Ranges,  Conventional  Cooking  Tops, 
Cooventioaal  Ovens,  and  Microwave 
Ovens 

1.  Definitions 

1 . 1  Built-in  means  the  product  is 
supported  by  surrounding  cabinetry,  walls, 
or  other  similar  structures. 

1.2  Drop-in  means  the  product  is 
supported  by  horiaontal  surface  cabinetry. 

1.3  Foresd  convection  means  a  mode  of 
conventional  oven  operation  in  which  a  fan 
is  used  to  circulate  the  heated  air  within  the 
oven  compartment  during  cooking. 

1.4  Freesta^jn^  means  the  product  is  not 
supf>orted  by  surrounding  cabinetry,  walls, 
or  other  similar  structures. 

1  5     [EC  705  refers  to  the  test  standard 
published  by  the  International 
Electrotechnical  Commission,  entitled 
"Method  for  Measuring  the  Performance  of 
Microwaves  Ovens  (or  Household  and 
Similar  Purposes,"  Publication  705. 
Amendment  2-1993. 

1.6    Normal  nonopemting  temperature 
means  the  temperature  of  all  areas  of  an 
appliance  to  be  tested  that  is  within  S  degrees 


(2.8^  of  the  temperature  that  the  identical 
areas  of  the  same  basic  model  of  the 
appliance  would  attain  if  it  remained  in  the 
test  poom  for  24  hours  while  not  operating 
with  alt  oven  doors  closed  and  with  any  gas 
pilot  lights  on  and  adfusted  in  accordance 
with  manufacturer's  instructions. 

1  7    Primary  energy  consumption  means 
either  the  electrical  energy  consumption  of  a 
conventional  electric  oven  or  the  gas  enet;gy 
consumption  at  a  conventionai  gas  oven. 

1 .8  Secondary  energy  consumptton 
means  any  electrical  energy  consumption, 
other  than  clock  energy  consumptioo.  of  a 
conventional  gas  oven. 

1.9  Standard  cubic  foot  ILI  of  gas  means 
that  quantity  of  gas  that  occupies  1  cubic  toot 
(L)  when  saturated  with  %vater  vapor  at  a 
temperature  of  etT'F  (15.6°C)  and  a  pressure 
of  30  inches  of  mercury  (101.6  kPa)  (density 
of  mercury  equals  13.595  grams  per  cubic 
centimeter). 

1 .  10     Thermocouple  means  a  device 
consisting  of  two  dissimilar  metals  which  are 
joined  together  and.  with  their  assoaaled 
wires,  are  used  to  measure  temperature  by 
means  of  electromotive  force. 

2.  Test  Conditions 

2.1     /nsta/Zotion.  A  free  standing  appliance 
shall  be  installed  with  the  back  directly 
against,  or  as  near  as  possible  to,  a  vertical 
wail  which  extends  at  least  1  foot  above  and 
on  either  side  of  the  appliance.  There  shall 
be  no  side  walls.  A  drop-in,  built-in  or  wall- 
mounted  appliance  shall  be  installed  in  an 
enclosure<in  accordance  with  the 
manufacturer's  instructions.  These 
appliances  are  to  be  completely  assembled 
with  all  handles,  knobs,  guards  and  the  like 
mounted  in  place.  Any  electric  resistance 
heaters,  gas  burners,  baking  racks,  and  bafiRes 
shall  be  in  place  in  accordance  with  the 
manufecturer's  instructi<Mis;  however,  broiler 
pans  are  to  be  removed  from  the  ovens 
baking  compartment. 

Disconnect  any  electrical  clock  which  uses 
energy  continuously,  except  for  the 
microwave  oven.  Do  not  disconnect  or 
modify  the  circuit  to  any  other  electrical 
devices  or  features,  except  as  indicated  in 
section  2.1.3. 

2.1.1  Coni-enlional  electric  ranges,  ovens, 
and  cooking  tops  These  products  shall  be 
connected  to  an  electrical  supply  circuit  with 
voltage  as  specified  in  section  2.2.1  with  a 
watt-hour  meter  installed  in  the  circuit.  The 
watt-hour  meter  shall  be  as  described  ui 
section  2.9.1.1. 

2.1.2  Conventional  gas  ranges,  ovf  as,  and 
cooking  tops.  These  products  shall  be 
connected  (o  a  gas  supply  line  with  a  gas 
meter  installed  between  the  supply  line  and 
the  appliance  being  tested,  accordir^  to 
manufacturer's  specifications.  The  gas  meter 
shall  be  as  described  in  section  2.9.2. 
Conventional  gas  ranges,  ovens  and  cooking 
tops  with  electrical  ignition  devices  or  other 
electrical  components  shall  be  connected  io 
an  electrical  supply  circuit  of  nameplaie 
voltage  with  a  watt-hour  meter  installed  in 
the  circuit.  The  watt-hour  meter  slnil  be  as 
described  in  section  2.9.1.1. 

2.1.3  Af icrowo ve  oi«ns.  install  the 
micTowax-e  oven  in  accordance  with  the 
manufacturer's  instructiotts  and  connect  to 


UMI 


15350  Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday,  March  23.  1995  /  Proposed  Rules  15351 


an  electrical  supply  circuit  with  voltage  as 
specined  in  section  2.2.1.  A  watt  meter  and 
watt-hour  meter  shall  be  installed  in  the 
circuit  and  shall  be  as  described  in  section 
2.9.1.1.  and  2.9.1.2.  If  trial  runs  are  needed 
to  set  the  "on"  time  for  the  test,  the  test 
measurements  are  to  be  separated  according 
lo  section  4,  Paragraph  12.6  of  lEC  705. 
2.2     Energy  supply. 

2.2.1  Electrical  supply  Maintain  the 
electrical  supply  to  the  conventional  range, 
conventional  cooking  top.  and  conventional 
oven  being  tested  at  240/120  volts  except  that 
basic  models  rated  only  at  208/120  volts  shall 
be  tested  at  that  rating.  Maintain  the  voltage 
within  2  percent  of  the  above  specified 
voltages,  except  for  the  microwave  oven 
testing.  Maintain  the  electrical  supply  to  a 
microwave  oven  at  120  volts  1 1  volt  and  at 
60  hertz. 

2.2.2  Gas  supply ■ 

2.2.2.1  Gas  burner  adjustments. 
Conventional  gas  ranges,  ovens,  and  cooking 
tops  shall  be  tested  with  all  of  the  gas  burners 
adjusted  in  accordance  with  the  installation 
or  operation  instructions  provided  by  the 
manufacturer.  In  every  case,  the  burner  must 
be  adjusted  with  sufficient  air  flow  to  prevent 
a  yellow  flame  or  a  flame  with  yellow  tips. 

2.2.2.2  No/ura/gos.  For  testing 
convertible  cooking  appliances  or  appliances 
which  are  designed  to  operate  using  only 
natural  gas.  maintain  the  natural  gas  pressure 
immediately  ahead  of  all  controls  of  the  unit 
under  test  at  7  to  10  inches  of  water  column 
(1743.6  to  2490.8  Pa)  The  regulator  outlet 
pressure  shall  equal  the  manufacturers 
recommendation.  The  natural  gas  supplied 
should  have  a  heating  value  of  approximately 
1.025  Blus  per  standard  cubic  foot  (38.2  k]/ 
I.).  The  actual  gross  heating  value.  Hn.  in 
Btus  per  standard  cubic  foot  (kJ/L).  for  the 
natural  gas  lo  be  used  in  the  test  shall  be 
obtained  either  from  measurements  made  by 
ihe  manufacturer  conducting  the  test  using 
iKjuipnient  that  meet  the  requirements 
described  in  section  2  9  4  or  by  the  use  of 
bottled  natural  gas  whose  gross  heating  value 
is  certified  to  be  at  least  as  accurate  a  value 
that  meet  the  requirements  in  section  2.9.4. 

2  2.2.3    Propane.  For  testing  convertible 
rooking  appliances  with  propane  or  for 
testing  appliances  which  are  designed  to 
operate  using  only  LP-gas.  maintain  the 
projjane  pressure  immediately  ahead  of  all 
controls  of  the  unit  under  test  at  11  to  13 
inches  of  water  column  (2740  to  3238  Pa) 
The  regulator  outlet  pressure  shall  equal  the 
manufacturer's  recommendation.  The 
propane  supplied  should  have  a  heating 
value  of  approximately  2.500  Btus  per 
standard  cubic  foot  (93.15  kJ/L).  The  actual 
gross  heating  value.  Hp.  in  Btus  per  standard 
cubic  fool  (kj/L).  for  the  propane  to  be  used 
in  the  test  shall  be  obtained  either  from 
measurements  made  by  the  manufacturer 
conducting  the  test  using  equipment  that 
meet  the  requirements  described  in  section 
2.9  4  or  by  the  use  of  bottled  propane  whose 
gross  heating  value  is  certified  to  be  at  least 
as  accurate  a  value  that  meet  the 
requirements  described  in  section  2.9.4. 

2.2.2.4     Test  gas.  A  basic  model  of  a 
lonvertible  cooking  appliance  shall  be  tested 
With  natural  gas.  but  may  also  be  tested  with 
propane.  Any  basic  model  of  a  conventional 


range,  conventional  cooking  top,  or 
conventional  oven  which  is  designed  to 
operate  using  only  natural  gas  as  the  energy 
source  must  be  tested  with  natural  gas.  Any 
basic  model  of  a  conventional  range, 
conventional  cooking  top,  or  conventional 
oven  which  is  designed  to  operate  using  only 
LP  gas  as  the  gas  energy  source  must  be 
tested  with  propane  gas. 

2.3  y^ircircu/afjon  Maintain  air 
circulation  in  the  room  sufficient  to  secure  a 
reasonably  uniform  temperature  distribution, 
but  do  not  cause  a  direct  draft  on  the  unit 
under  test. 

2.4  Setting  the  conventional  oven 
thermostat. 

2.4.1  Conventional  electric  oven.  Install  a 
thermocouple  approximately  in  the  center  of 
the  usable  baking  space.  Provide  a 
temperature  indicator  system  for  measuring 
the  oven's  temperature  with  an  accuracy  as 
indicated  in  section  2.9.3.2.  If  the  oven 
thermostat  does  not  cycle  on  and  off,  adjust 
or  determine  the  conventional  electric  oven 
thermostat  setting  to  provide  an  average 
internal  temperature  which  is  325°±5°F 
{162.8''±2.8°C)  higher  than  the  room  ambient 
air  temperature.  If  the  oven  thermostat 
o(>erates  by  cycling  on  and  off,  adjust  or 
determine  the  conventional  electric  oven 
thermostat  setting  to  provide  an  average 
internal  temperature  which  is  325°±5°F 
(162.8''±2.8°C)  higher  than  the  room  ambient 
air  temperature.  This  shall  be  done  by 
measuring  the  maximum  and  minimum 
temperatures  in  any  three  consecutive  cul- 
off/cut-on  actions  of  the  electric  resistance 
heaters,  excluding  the  initial  cuf-off/cut-on 
action,  by  the  thermostat  after  the 
temperature  rise  of  325''±5''F  (162  8°±2.8''C) 
has  been  attained  by  the  conventional 
electric  oven.  Remove  the  thermocouple  after 
the  thermostat  has  been  set. 

2.4.2  Conwnlional  gas  oven.  Install  five 
parallel-connected  weighted  thermocouples, 
one  located  at  the  center  of  the  conventional 
gas  oven's  usable  baking  spwce  and  the  other 
four  equally  spaced  between  the  center  and 
the  corners  of  the  conventional  gas  oven  on 
the  diagonals  of  a  horizontal  plane  through 
the  center  of  the  conventional  gas  oven.  Each 
weighted  thermocouple  shall  be  constructed 
of  a  copper  disc  that  is  1-inch  (25.4  mm)  in 
diameter  and  Vs-inch  (3.2  mm)  thick.  The 
two  thermocouple  wires  shall  be  located  in 
two  holes  in  the  disc  spaced  Vj-inch  (12  7 
mm)  apart,  with  each  hole  being  located  v«- 
inch  (6.4  mm)  from  the  center  of  the  disc. 
Both  thermocouple  wires  shall  be  silver- 
soldered  to  the  copper  disc.  Provide  a 
temperature  indicator  system  for  measuring 
the  oven's  temperature  with  an  accuracy  as 
indicated  in  section  2.9.3.2.  If  the  oven 
thermostat  does  not  cycle  on  or  off,  adjust  or 
determine  the  conventional  gas  oven 
thermostat  setting  to  provide  an  average 
internal  temperature  which  is  325'*±5°F 
(162.8°±2.8°C)  higher  than  the  room  ambient 
air  temperature.  If  the  oven  thermostat 
operates  by  cycling  on  and  off.  adjust  or 
determine  the  conventional  gas  oven 
thermostat  setting  to  provide  an  average 
internal  temperature  which  is  325°±5°F 
(162.8+2.8'^)  higher  than  the  room  ambient 
air  temperature.  This  shall  be  done  by 
measuring  the  maximum  and  minimum 


temperatures  in  any  three  consecutive  cut- 
off/cut-on actions  of  the  gas  burners, 
excluding  the  initial  cut-off/cut-on  action,  by 
the  thermostat  after  the  temperature  rise  of 
325''±5°F  (162.8'±2.8»C)  has  been  attained  by 
the  conventional  gas  oven.  Remove  the 
thermocouple  after  the  thermostat  has  been 
set. 

2.5  Ambient  room  air  temperature. 
During  the  test,  maintain  an  ambient  room  air 
temperature,  Tr,  "of  77''±9°F  (25°±5°C)  for 
conventional  ovens  and  cooking  tops,  or  as 
indicated  in  section  4,  Paragraph  12.4  of  lEC 
705  for  microwave  ovens  as  measured  at  least 
5  feet  (1.5  m)  and  not  more  than  8  feet  (2.4 
m)  from  the  nearest  surface  of  the  unit  under 
test  and  approximately  3  feet  (.9  m)  above  the 
floor.  The  temperature  shall  be  measured 
with  a  thermometer  or  temperature 
indicating  system  with  an  accuracy  as 
indicated  in  section  2.9.3.1. 

2.6  Normal  nonoperating  temperature. 
All  areas  of  the  appliance  to  be  tested  shall 
attain  the  normal  nonoperating  temperature, 
as  defined  in  section  1.6.  before  any  testing 
begins.  The  equipment  for  measuring  the 
applicable  normal  nonoperating  temperature 
shall  be  as  described  in  sections  2.9.3.1, 
2.9.3.2,  2.9.3.4,  and  2.9.3.5,  as  applicable. 

2.7  Test  blocks  for  conventional  oven  and 
cooking  top.  The  test  blocks  shall  be  made  of 
aluminum  alloy  No.  6061,  with  a  specific 
heat  of  0.23  Btu/lb-T  (0.96  kI/|kg°Cj)  and 
with  any  temper  that  will  give  a  coefficient 
of  thermal  conductivity  of  2.6  to  2  8  BTU-in/ 
in-ft  ^-"F  (154.8  to  171.5  W/|m°C|).  Each 
block  shall  have  a  hole  at  its  top.  The  hole 
shall  be  0.08  inch  (2.03  mm)  in  diameter  and 
0.80  inch  (20.3  mm)  deep.  The  manufacturer 
conducting  the  test  may  provide  other  means 
which  will  ensure  that  the  thermocouple 
junction  is  installed  at  this  same  position  and 
depth. 

The  bottom  of  each  block  shall  be  flat  to 
within  0.002  inch  (0.051  mm)  TIR  (total 
indicator  reading).  Determine  the  actual 
weight  of  each  test  block  with  a  scale  with 
an  accuracy  as  indicated  in  section  2.9.5. 

2  7.1     Conventional  oven  test  block  The 
test  block  for  the  conventional  oven.  Wi, 
shall  be  6.25+0.05  inch  (158.8+1.3  mm)  in 
diameter,  approximately  2.8  inches  (71  mm) 
high  and  shall  weigh  8.5+0.1  lbs  (3.80±0.05 
kg).  The  block  shall  be  finished  with  an 
anodic  black  coating  which  has  a  minimum 
thickness  of  0.001  inch  (0.025  mm)  or  with 
a  finish  having  the  equivalent  absorptivity. 

2.7.2  Small  test  block  for  conventional 
cooking  top.  The  small  test  block,  W:,  shall 
be  6.2510  05  inches  (158.8+1.3  mm)  in 
diameter,  approximately  2.8  inches  (71  mm) 
high  and  shall  weigh  8.5±0.11bs  (3.86±0.05 

kg) 

2.7.3  Large  test  block  for  conventional 
cooking  top.  The  large  test  block  for  the 
conventional  cooking  top.  Wj,  shall  be 
910.05  inches  (228.611.3  mm)  in  diameter, 
approximately  3.0  inches  (76  mm)  high  and 
shall  weigh  19+0.1  lbs  (8.62+0.05  kg). 

2.7.4  Thermocouple  installation.  Install 
Ihe  thermocouple  such  thai  the  thermocouple 
junction  (where  the  thermocouple  contacts 
the  test  block)  is  at  the  bottom  of  the  hole 
provided  in  the  test  block  and  that  the 
thermocouple  junction  makes  good  thermal 
contact  with  the  aluminum  block.  If  the  test 


blocks  are  to  be  water  cooled  brtween  tests 
the  thermocouple  hole  should  be  sealed,  or 
other  steps  taken,  to  insure  that  the 
thermocouple  hole  is  completely  dry  at  the 
start  of  Ihe  next  test.  Provide  a  temperature 
indicator  system  for  measuring  ihe  test  block 
temperature  with  an  accuracy  a^  indicated  in 
section  2.9.3.3. 

2.7.5    Initial  test  block  temperature. 
Maintain  the  initial  temperature  of  the  test 
blocks.  Tj,  within  ±4*F  (±2.2^  of  the 
ambient  room  air  temperature  as  specified  in 
section  2.5.  If  the  test  block  has  been  cooled 
(or  healed)  to  bring  it  to  room  temperature, 
allow  the  block  to  stabilize  for  at  least  2 
minutes  after  rentoval  from  the  cooling  (or 
heating)  source,  before  measuring  its  initial 
temperature. 

2.8  Microwave  oven  (erf  lead. 

2.8.1  Test  container.  The  test  container 
shall  be  as  specified  in  section  4,  Paragraph 
12.2  of  lEC  705. 

2.8.2  Test  water  load.  The  test  water  load 
shall  he  as  specified  in  section  4.  Paragraph 
12.1  of  IEC705. 

2.8.2.1     Test  water  load  and  test  container 
temperature.  Before  the  start  of  the  test,  the 
oven  and  the  test  container  shall  be  at 
ambient  temperature  as  specified  in  section 
4.  Paragraph  12.4  of  lEC  705.  The  test  water 
load  shall  be  contained  in  a  chiller  (not  the 
test  container)  and  maintained  at  18*+1.8°F 
(lO'tl't^)  below  the  ambient  room 
temperature. 

2.9  Instrumentation.  Perform  all  test 
measurements  using  the  following 
instruments,  as  appropriate: 

2.9.1  Electrical  Measurements. 

2.9.1.1  Watt-hour  meter.  The  vratt-hour 
meter  for  measuring  the  electrical  energy 
consumption  of  conventional  oveas  and 
cooking  tops  shall  have  a  resolution  of  at 
least  1  watt-hour  (3.6  kj)  and  a  maximum 
error  no  greater  than  1.5  percent  of  the 
measured  value.  The  watt-hour  meter  for 
measuring  the  energy  consumption  of 
microwave  ovens  shall  have  a  re.solution  of 
at  least  0.1  watt-hour  (.36  kJ)  and  a  maximum 
error  no  greater  than  15  percent  of  the 
measured  value. 

2.9.1.2  Wattmeter  The  wattmeter  used  to 
measure  the  conventional  oven,  conventional 
range,  microwave/conventional  range  clock 
power  or  the  power  input  of  the  microwave 
shall  have  a  resoiution  of  at  least  0.2  watt  (0.2 
J/s)  and  a  maximum  error  no  graatcr  than  5 
percent  of  the  measured  value. 

2.9.2  Gas  Measurements. 

2.9.2.1  Positive  dispiocement  meters.  The 
gas  meter  to  be  used  for  measuring  the  gas 
consumed  by  the  gas  burners  of  the  oven  or 
rooking  top  shall  have  a  resolution  of  at  least 
0  01  cubic  foot  (0.28  L)  and  a  maximum  error 
no  greater  than  1  pwrcent  of  the  measured 
value.  If  a  positive  displacenieni  gas  router  is 
used  for  measuring  the  gas  consumed  by  the 
pilot  lights,  it  shall  have  a  resolution  of  at 
least  0.01  cubic  foot  (0.28  L}  and  have  a 
maximum  error  no  greater  than  2  percent  of 
the  measured  value. 

2.9.2.2  Flow  meter.  If  a  gas  flow  meter  is 
used  for  measuring  the  gas  consumed  by  the 
pilot  lights,  it  shall  be  calibrated  to  h.ivc  a 
maximum  error  no  greater  than  1 .5  percent 
of  the  measured  value  and  a  resolution  of  at 
least  1  percent  of  the  measured  value. 


2  9.3     Temperoture  measurement 
equipment. 

2.9.3.1  Room  temperature  indicating 
system.  The  room  temperature  indicating 
system  shall  be  as  specified  in  section  4, 
Paragraph  12.3  of  lEC  705. 

2.9.3.2  Temperature  indicator  system  for 
measuring  con\-entional  oven  temperature. 
The  equipment  for  measuring  the 
conventional  oven  temperature  shall  have  an 
error  no  greater  then  ±4T  l22.2*C)  over  the 
range  of  65'  to  SOO'F  (IB'C  to  260^. 

2.9.3.3  Temperature  indicator  system  for 
measuring  test  block  temperature.  The 
system  shall  have  an  error  no  greater  than 
t2°F  (il.l°C)  when  measuring  specific 
temperatures  over  the  range  of  65"  to  330T 
(18.3''C  to  16S.6*C).  It  shall  also  have  an  error 
no  greater  than  ±2''F  (11.  l'^  when 
measuring  any  temperature  difference  up  to 
240"?  (115.6"Q  within  the  above  range. 

2.9.3.4  Test  load  temperatures.  The 
thermometer  or  other  temperature  measuring 
instrument  used  to  measure  the  test  water 
load  temperature  shall  be  as  specified  in 
section  4,  Paragraph  12.3  of  lEC  705.  Use 
only  one  thermometer  or  other  temperature 
measuring  device  throughout  the  entire  test 
procedure. 

2.9  3.5     Temperature  indicator  system  for 
measuring  surface  temperatures.  The 
temperatures  of  an  external  surface  of  an 
appliance  shall  be  measured  by  means  of  a 
fhtfrmocouple  in  firm  contact  with  the 
surface.  The  temperature  indicating  system 
shall  have  an  error  no  greater  than  i.45°F 
(10.25'C)  over  the  range  65°  to  90*F  (18X  to 
3?°C). 

2. ■94     Heating  Value.  The  heating  value  of 
the  natural  gas  or  propane  shall  be  mea-sured 
with  an  instrument  and  associated  readout 
device  that  has  a  maximum  error  no  greater 
than  .5%  of  the  measured  value  and  a 
resolution  of  .2%  or  less  of  the  full  scale 
reading  of  the  indicator  instrument.  The 
heating  value  of  natural  gas  or  propane  must 
be  corrected  for  local  temperature  and 
pressure  conditions. 

2.9.5     Scoie.  The  scale  used  for  weighing 
the  test  blocks  shall  have  a  maximum  error 
no  greater  than  1  ounce  (28.4  g).  The  scale 
used  for  weighing  the  microwave  oven  test 
water  load  shall  be  as  specified  in  section 
four,  paragraph  12.3  of  lEC  705. 

3.  Test  Methods  and  Measurements 

3.1     Test  methods. 

3.1.1     Co/inenf/onof  oven  Perform  a  test 
by  establishing  the  testing  conditions  set 
forth  in  section  2,  "TEST  CONDITIONS,"  of 
this  appendix,  and  adjust  any  pilot  lights  of 
a  ctjnventional  gas  oven  in  accordance  with 
the  manufacturer's  instructions  and  turn  off 
the  gas  flow  to  the  conventional  cooking  top. 
if  so  equipped. 

Before  beginning  the  test,  the  conventional 
oven  shall  be  at  its  normal  nonoperating 
temperature  as  defined  in  section  1.6  and 
described  in  section  2.6.  Set  the  conventional 
oven  test  block  VVl  approximately  in  the 
center  of  the  usable  baking  space.  If  there  is 
a  selector  switch  for  selecting  the  mode  of 
operation  of  the  oven,  set  it  for  normal 
baking.  If  an  oven  permits  baking  by  either 
forced  convection  by  using  a  fan.  or  without 
forced  convection,  the  oven  is  to  be  tested  in 


each  of  those  rwo  modes.  If  the  oven 
thermostat  does  not  cycle  on  and  off,  adjust 
or  determine  the  conventional  electric  oven 
thermostat  setting  to  provide  an  average 
internal  temperature  which  is  325°±5*F 
(162.8°+2.8*C)  air  temperature.  If  the  oven 
thermostat  operates  by  cycling  on  and  off, 
adjust  or  determine  the  conventional  electric 
oven  thermostat  setting  to  provide  an  average 
internal  temperature  which  is  325'+5°F 
(162.8°i2.8°C)  higher  than  the  room  ambient 
air  temperature.  The  oven  shall  remain  on  for 
at  least  one  complete  thermostat  "cut-off/cut- 
on"  of  the  electrical  resistance  heaters  or  gas 
burners  after  the  test  block  temperature  has 
increased  234^  (112.2°C)  above  its  initial 
temperature. 

3.1.1.1  Self-cleaning  operation  of  a 
con\-entional  oven.  Establish  the  lest 
conditions  set  forth  in  section  2,  "TEST 
CONDITIONS,"  of  this  Appendix.  Adjust  any 
pilot  lights  of  a  conventional  gas  oven  in 
accordance  with  the  manufacturer's 
instructions  and  turn  off  the  gas  flow  to  the 
conventional  cooking  top.  The  temperature  of 
Ihe  conventional  oven  shall  be  its  normal 
nonoperating  temperature  as  defined  in 
section  1.6  and  described  in  section  2.6. 
Then  set  the  conventional  oven's  self- 
cleaning  process  in  accordance  with  the 
manufacturer's  instructions.  If  the  self- 
cleaning  process  is  adjustable,  use  the 
average  time  recommended  by  the 
manufacturer  for  a  moderately  soiled  oven. 

3.1.1.2  Continuously  burning  pilot  lights 
of  a  conventional  gas  oven  Establish  the  test 
conditions  set  forth  in  section  2.  "TEST 
CONDITIONS."  of  this  appendix.  Adjust  any 
pilot  lights  of  a  conventional  gas  oven  in 
accordance  with  the  manufacturer's 
instructions  and  turn  off  the  gas  flow  to  the 
conventional  cooking  top.  If  a  positive 
displacement  gas  meter  is  used  the.  test 
duration  shall  be  sufficient  to  measure  a  gas 
consumption  which  is  at  least  200  times  the 
resolution  of  the  gas  meter. 

3.1.2     Conventional  cooking  top.  Establish 
the  test  conditions  set  forth  in  section  2. 
"TEST  CONDITIONS."  of  this  appendix. 
Adjust  any  pilot  lights  of  a  conventional  gas 
cooking  top  in  accordance  with  the 
manufacturer's  instructions  and  turn  off  the 
gas  flow  to  the  conventional  oven(s),  if  so 
equipped.  The  temperature  of  the 
conventional  cooking  top  shall  be  its  normal 
nonoperating  temperature  as  defined  in 
section  1.6  and  described  in  section  2.6.  Set 
the  test  block  in  the  center  of  the  surface  unit 
under  lest.  The  small  test  block,  VV;,  shall  be 
used  on  electric  surface  units  of  7  inches  (178 
rrun)  or  less  in  diameter.  The  lar^e  lest  block, 
VV),  shall  be  used  on  electric  surface  units 
over  7  inches  (177.8  mm)  in  diameter  and  on 
all  gas  surface  units.  Turn  on  the  surface  unit 
under  test  and  set  its  energy  input  rate  to  the 
maximum  setting  (100  percent).  When  the 
test  block  reaches  144''F  (62.2°C)  above  its 
initial  test  block  lerap>eralure,  immediately 
reduce  the  energy  input  rate  to  25+5  percent 
of  the  maximum  energy  input  rate.  AJfter 
15+0.1  minutes  at  the  reduced  energ>'  setting, 
turn  off  the  surface  unit  under  test. 

3.1.2.1     Continuously  burning  pilot  lights 
of  a  conventional  gas  cooking  top.  Establish 
the  test  conditions  set  forth  in  section  2. 
"TEST  CONDITIONS."  of  this  appendix. 
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Adjust  any  pilot  lights  of  a  conventional  gas 
cooking  top  in  acrordanre  with  the 
manufacturer's  instructions  and  turn  off  the 
giis  flow  to  the  conventional  oven(s).  If  a 
positive  displacement  gas  meter  is  used,  the 
test  duration  shall  be  sufficient  to  measure  a 
gas  consumption  which  is  at  least  200  times 
the  resolution  of  the  gas  meter. 

3.1.3    Microwave  oven. 

3.1.3.1     Microwave  own  test  energy  or 
flower  output.  Establish  the  testing 
conditions  set  forth  in  section  2.  "TEST 
CONDITIONS,"  of  this  appendix.  Follow  the 
test  procedure  as  specified  in  section  4. 
Paragraph  12.4  of  lEC  705. 

3.2     Test  measurements. 

3.2. 1     Conventional  oven  test  energy 
cnn.fumption.  If  the  oven  thermostat  controls 
the  oven  temperature  without  cycling  on  and 
off,  measure  the  energy  consumed,  Eo,  when 
the  temperature  of  the  block  reaches  To  (To 
is  234°F  (112.2°C)  above  the  initial  block 
tf  mf»erature,  T|).  If  the  oven  thermostat 
o|>erates  by  cycling  on  and  off,  make  the 
following  series  of  measurements:  Measure 
the  block  temperature.  Ta.  and  the  energy 
consumed.  Ea.  at  the  end  of  the  last  "ON" 
period  of  the  conventional  oven  before  the 
block  reaches  To.  Measure  the  block 
temperature.  Tb.  and  the  energy  consumed. 
Eb,  at  the  beginning  of  the  next  "ON  '  period. 
Measure  the  block  temperature,  Tc.  and  the 
energy  consumed,  E<  .  at  the  end  of  that  "ON" 
period.  Measure  the  block  temperature.  To, 
and  the  energy  consumed,  Ed,  at  the 
beginning  of  the  following  "ON"  period. 
Energy  measurements  for  Eo,  Ea.  Eb.  Ec-  and 
En  should  be  expres.sed  in  watt-hours  for 
conventional  electric  ovens  or  standard  cubic 
ft-et  (L)  of  gas  for  conventional  gas  ovens.  For 
a  gas  oven,  measure  in  watt-hours  any 
electrical  energy.  Eio.  consumed  by  an 
ignition  device  or  other  electrical 
<  omjjonents  required  for  the  operation  of  a 
conventional  gas  oven  while  heating  the  test 
block  to  To- 

3.2.1.1     Conventional  oven  average  test 
energy  consumption.  If  the  conventional 
oven  permits  baking  by  either  forced 
convection  or  without  forced  convection  and 
the  oven  thermostat  does  not  cycle  on  and 
off.  measure  the  energy  consumed  with  the 
forced  convection  mode,  (Eoli,  and  without 
the  forced  convection  mode.  (Eo);,  when  the 
temperature  of  the  block  reaches  To  (To  is 
234'F  (112.2'*C)  above  the  initial  block 
temperature.  Ti).  If  the  conventional  oven 
permits  baking  by  either  forced  convection  or 
without  forced  convection  and  the  oven 
thermostat  operates  by  cycling  on  and  off. 
make  the  following  series  of  measurements 
with  and  without  the  forced  convection 
mode:  Measure  the  block  temperature,  Ta. 
and  the  energy  consumed,  Ea,  at  the  end  of 
the  last  "ON"  period  of  the  conventional 
oven  before  the  block  reaches  To  Measure 
the  block  temperature.  Tb,  and  the  energy 
consumed.  Eb.  at  the  beginning  of  the  next 
"ON"  period.  Measure  the  block  temperature. 
Tc.  and  the  energy  consumed,  Ef,  at  the  end 
of  that  "ON"  period.  Measure  the  block 
temperature.  Td.  and  the  energy  consumed. 
Ei>.  at  the  beginning  of  the  following  "ON" 
period.  Energy  measurements  for  Ec>.  Ea.  Eb. 
El-  and  Ei>  should  be  expressed  in  watt-hours 
for  conventional  electric  ovens  or  standard 


cubic  feet  (L)  of  gas  for  conventional  gas 
nv(>ns.  For  a  gas  oven  that  can  be  operated 
with  or  without  forced  convection,  measure 
in  watt-hours  any  electrical  energy  consumed 
by  an  ignition  device  or  other  electrical 
components  required  for  the  operation  of  a 
conventional  gas  oven  while  heating  the  test 
block  to  To  using  the  forced  convection 
mode.  (Eio)i.  and  without  using  the  forced 
convection  mode.  (Eio)^. 

3.2.1.2  Energy  consumption  of  self- 
cleaning  operation.  Measure  the  energy 
consumption.  Es.  in  watt-hours  of  electricity 
or  in  standard  cubic  feet  (L)  of  gas  consumed 
during  the  self-cleaning  test  set  forth  in 
section  3.1.1.1.  For  a  gas  oven,  also  measure 
in  watt-hours  (kl)  any  electrical  energy.  Eis. 
consumed  by  ignition  devices  or  other 
electrical  components  required  during  the 
self-cleaning  test. 

3.2.1.3  Gas  consumption  of  continuously 
burning  pilot  lights.  Measure  the  gas 
consumption  of  the  pilot  lights.  Po,  in 
standard  cubic  feet  (L)  of  gas  and  the  test ' 
duration.  U>,  in  hours  for  the  test  set  forth 

in  Section  3.1.1  2.  If  a  gas  flow  rate  meter  is 
used,  measure  the  flow  rate,  Pr.  in  standard 
cubic  feet  per  hour  (L/s). 

3.2.1.4  Clock  power.  If  the  conventional 
oven,  conventional  range,  or  microwave/ 
conventional  range  includes  an  electric  clock 
which  is  on  continuously,  and  the  power 
rating  in  watts  ()/s)  of  this  feature  is  not 
known,  measure  the  clock  power.  Pci..  in 
watts  ()/s.) 

3.2.2  Conventional  surface  unit  test 
energy  consumption.  For  the  surface  unit 
under  test,  measure  the  energy  consumption. 
E<:-r,  in  standard  cubic  feet  (L)  of  gas  or  watt- 
hours  of  electricity,  and  the  test  block 
temperature,  Tct.  at  the  end  of  the  15  minute 
(reduced  input  setting)  test  interval  for  the 
test  sfiecified  in  section  3.1.2  and  the  total 
time,  Tt,  in  hour.s.  that  the  unit  is  under  test. 
Measure  any  electrical  energy.  Eic.  consumed 
by  an  ignition  device  of  a  gas  heating  element 
in  watt-hours. 

3.2.2.1     Gas  consumption  of  continuously 
burning  pilot  lights.  If  the  conventional  gas 
cooking  top  under  test  has  one  or  more 
continuously  burning  pilot  lights,  measure 
the  gas  consumed  during  the  test  by  the  pilot 
lights.  Pc.  in  standard  cubic  feet  (L)  of  gas. 
and  the  test  duration,  U.-.  in  hours  as 
sF)ecified  in  section  3.1.2.1.  If  a  gas  flow  rate 
meter  is  used,  measure  the  flow  rate.  P.  in 
standard  cubic  feel  per  hour  (L/s). 

3.2.3  Micro  wa  w  oven  test  energy 
consumption  and  power  input. 
Measurements  are  to  be  made  as  specified  in 
section  4,  Paragraphs  12.4  and  13  of  lEC  705. 
Measure  the  electrical  input  energy,  Em,  in 
watt-hours  consumed  by  the  microwave  oven 
during  the  test.  Repeat  all  tests  three  times. 

3.3     Recorded  values. 

3.3.1  Record  the  test  room  temperature. 
Th.  at  the  start  and  end  of  each  test,  as 
determined  in  section  2.5. 

3.3.2  Record  measured  test  block  weights 
W|.  Wj.  and  Wi  in  p>ounds  (kg). 

3.3.3  Record  the  initial  temperature.  Ti.  of 
the  test  block  under  test. 

3.3.4  For  a  conventional  oven  with  a 
thermostat  which  operates  by  cycling  on  and 
off.  record  the  conventional  oven  test 
measurements  Ta.  Ea.  Tb.  Eb.  Tc.  Ec.  Td.  and 


Ei>.  If  the  thermostat  controls  the  oven 
temperature  without  cycling  on  and  off. 
record  Eo.  For  a  gas  oven  which  also  uses 
electrical  energy  for  the  qrition  or  ofieration 
of  the  oven,  also  record  Eio 

3  3.5    For    conventional  oven  that  can  be 
operated  with  or  without  forced  convection 
and  the  oven  thermostat  controls  the  oven 
temperature  without  cycling  on  and  off, 
measure  the  energy  consumed  with  the 
forced  convection  mode.  (Eo)i,  and  without 
the  forced  convection  mode.  (Ef)):.  If  the 
conventional  oven  operates  with  or  without 
forced  convection  and  the  thermostat 
controls  the  oven  temf>erature  by  cycling  on 
and  off.  record  the  conventional  oven  test 
measurements  Ta.  Ea.  Tb.  Eb,  Tc  .  Ec.  To.  and 
Eo-  For  a  gas  oven  that  can  be  operated  with 
or  without  forced  convection,  measure  any 
electrical  energy  consumed  by  an  ignition 
device  or  other  electrical  components  used 
during  the  forced  convection  mode.  (Eio)i. 
and  without  using  the  forced  convection 
mode.  (Eio):. 

3.3.6    Record  the  measured  energy 
consumption.  Es.  and  for  a  gas  oven,  any 
electrical  energy,  Eis,  for  the  test  of  the  self- 
cleaning  operation  of  a  conventional  oven. 

3  3.7     Record  the  gas  flow  rate.  Pr;  or  the 
gas  consumption.  Po,  and  the  elapsed  time. 
Lo,  that  any  continuously  burning  pilot  lights 
of  a  conventional  oven  are  under  test. 

3.3.8  Record  the  clock  power 
measurement  or  rating,  Pci ,  in  watts. 

3.3.9  For  the  surface  unit  under  test, 
record  the  energy  consumption,  Ec-r.  the  final 
test  block  temperature.  Tct.  the  total  test 
time.  Tt.  For  a  gas  cooking  top  which  uses 
electrical  energy  for  ignition  of  the  burners, 
also  record  Eic. 

3.3.10  Record  the  gas  flow  rate,  P;  or  the 
gas  consumption,  Pc,  and  the  elapsed  time. 
Ul.  that  any  continuously  burning  pilot  lights 
of  a  conventional  gas  cooking  top  are  under 
test. 

3.3.11  Record  the  heating  value.  H„.  as 
determined  in  section  2.2.2.2  for  the  natural 
gas  supply. 

3.3.12  Record  the  heating  value,  Hp,  as 
determined  in  section  2.2.2,3  for  the  propane 
supply. 

3.3.13  Record  the  electrical  input  energy 
and  power  input  Em  and  Pm  for  the 
microwave  oven  test:  the  initial  and  final 
temp)erature,  Ti  and  Tj,  of  the  test  water  load: 
the  mass  of  the  test  container  before  filling 
with  the  lest  water  load  and  the  mass  of  the 
test  water  load.  Mc  and  Mw  respectively:  and 
the  measured  room  temperature.  To:  as 
determined  in  section  3.2.3. 

4.  Calculation  of  Derived  Results  From  Test 
Measurements 

4.1     Conventional  oven. 

4.1.1     Test  energy  consumption.  For  a 
conventional  oven  with  a  thermostat  which 
operates  by  cycling  on  and  off,  calculate  the 
test  energy  consumption.  Eo.  corresponding 
to  To  with  the  aid  of  the  figure  in  section  5 
of  this  appendix,  expressed  in  watt-hours  (k|) 
for  electric  ovens  and  in  Btu's  (k))  for  gas 
ovens,  and  defined  as: 


V 
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^(^CD  ~Eab) 


for  electric  ovens. 


and,  Eo=(EabxH)-i- 


Tn-T 
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for  pas  o\  ens 


Where: 

H=either  H„  or  Hp.  the  healing  value  of  the 
gas  used  in  the  lest  as  specified  in 
section  2.2.2.2  and  section  2.2.2.3. 
expressed  in  Btu's  per  standard  cubic 
foot  (kJ/L). 

To=234°F  (112. 2°C)  plus  the  initial  test  block 
temperature. 

and. 
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Where: 

TA=block  temperature  in  °F  (°C)  at  the  end 
of  the  last  "ON"  period  of  the 
conventional  oven  before  the  test  block 
reaches  To. 

TB=block  temperature  in  "F  ("C)  at  the 

beginning  of  the  "ON"  period  following 
the  measurement  of  Ta 

Tc=block  temperature  in  "F  ("C)  at  the  end  of 
the  "ON"  period  which  starts  with  Tb- 

Tc>=block  temperature  in  "F  (°C)  at  the 
beginning  of  the  "ON"  period  which 
follows  the  measurement  of  Tc. 

EA=volume  of  gas  consumed  in  standard 
cubic  feet  (L)  at  the  end  of  the  last  "0.\" 
period  before  the  test  block  reaches  To. 

EB=volume  of  gas  consumed  in  standard 
cubic  feet  (L)  of  gas  at  the  beginning  of 
the  "ON"  period  following  the 
measurement  Ta. 

E('= volume  of  gas  consumed  in  standard 
cubic  feet  (L)  of  gas  at  the  end  of  the 
"ON"  pwriod  which  starts  with  Th. 

Ei)=volume  of  gas  consumed  in  standard 
cubic  feet  (L)  of  gas  at  the  beginning  of 
the  "ON"  f>eriod  which  follows  the 
measurement  of  Tc, 

4.1.1.1     Average  test  energy  consumption. 
If  the  conventional  oven  can  be  operated 
with  or  without  forced  convection,  determine 
the  average  test  energy  consumption.  Eo  and 
Ei<>.  in  watt-hours  (k))  for  electric  ovens  and 
Btu's  (k))  for  gas  ovens  using  the  following 
equations: 


Eo  = 


(Eo),-(Eo), 


(E,o),^(E,oK 


consumption  for  cooking,  Eso.  expressed  in 
\  i'nwatt-hours  and  defined  as: 


•10 


Where: 

(Eo)i=test  energy  consumption  using  the 
forced  convection  mode  in  watt-hours 
(kj)  for  electric  ovens  and  in  Btu's  (kj)  for 
gas  ovens  as  measured  in  section  3.2.1.1. 

(Eo);=tesl  energy  consumption  without  using 
the  forced  convection  mode  in  watt- 
hours  (kJ)  for  electric  ovens  and  in  Btu's 
(kJ)  for  gas  ovpns  as  measured  •"  sprtinn 
3.2.1.1.  ' 

(Eio)i=electrical  energy  consumption  in  watt- 
hours  (kJ)  of  a  gas  oven  in  forced 
convection  mode  as  measured  in  section 
3.2.1.1. 

(Eio)2=electrical  energy  consumption  in  watt- 
hours  (kJ)  of  a  gas  oven  without  using  the 
forced  convection  mode  as  measured  in 
section  3.2.1.1. 

4.1.2     Conventional  oven  annual  energy 
consumption. 

4.1.2.1     Annual  cooking  energv 
consumption. 

4.1.2.1.1     Annual  primary  energy 
consumption.  Calculate  the  annual  primary 
energy  consumption  for  cooking.  £<_(>. 
expressed  in  kilowatt-hours  (kJ)  for  electric 
ovens  and  in  Btu's  (k|)  for  gas  ovens,  and 
defined  as; 


W,  xC^xT 


-co 


for  electric  ovens. 


Where: 

Eo=test  energy  consumption  as  measured  in 

section  3.2.1  or  as  calculated  in  section 

4.1.1  or  section  4.1.1.1. 
1^=3.412  Btu/Wh  (3.6  k)/Wh.)  conversion 

factor  of  watt-hours  to  Btu's. 
Oo=35.5  kWh  per  year,  annual  useful 

cooking  energy  output  of  conventional 

electric  oven. 
Wi=measured  weight  of  test  block  in  pounds 

(kg). 
Cp=0.23  Btu/lb-»F  (0.96  kJ/kgOC),  specific 

heat  of  test  block. 
T=234°F  (112. 2°C),  temperature  rise  of  test 

block. 


or. 


Eco  ~ 


W,  xCpXT 


for  gas  ovens. 


Where: 

Eo=test  energy  consumption  as  measured  in 

section  3.2.1.  or  as  calculated  in  section 

4.1.1  or  section  4.1.1.1. 
Oo=124.200  Btu  (131.038  kJ)  per  year,  annual 

useful  cooking  energy  output  of 

conventional  gas  oven. 
W| ,  Cp  and  T  are  the  same  as  defined  above. 

4.1.2.1.2  Annual  secondary  energy 
consumption  for  cooking  of  gas  ovens. 
Cak:ulate  the  annual  secondary  energy 


-SO 


_  E|o  xH^  xOq 
W,  xCpXT 


Where: 

Eiu=electrical  test  energy  consumption  as 

measured  in  section  3.2  1  or  as 

calculated  in  section  4.1.1.1. 
Oo=35.5  kWh  per  year,  annual  useful 

cooking  energy  output. 
H^..  Wi.  Cp.  and  T  are  as  defined  in  section 

4.1.2.1.1. 

4.1.2.2    Annual  energy  consumption  of 
any  continuously  burning  pilot  lights. 
Calculate  the  annual  energy  consumption  of 
any  continuously  burning  pilot  lights,  Ei^-), 
expressed  in  Btu's  (kJ)  and  defined  as: 

Epo=P|.  xHx(A-B), 

or. 


•PO 


-^xHx(A-B) 


Where: 

PK=pilot  gas  flow  rate  in  standard  cubic  feet 

per  hour  (L/s).  as  measured  in  section 

3.2.1.2. 
Po=standard  cubic  feet  (L)  of  gas  consumed 

by  any  continuously  burning  pilot  lights. 

as  measured  in  section  3.2.1.2. 
U)=elapsed  test  time  in  hours  for  any 

continuously  burning  pilot  lights  tested. 

as  measured  in  section  3.2.1.2. 
H=Hn  or  Hp.the  heating  value  of  the  gas  us«d 

in  the  test  as  specified  in  section  2.2  2.2 

and  section  2.2.2.3  in  Btu's  per  standard 

cubic  foot  (kJ/L). 
•.■\=8.760.  number  of  hours  in  a  year. 
B=300.  number  of  hours  any  continuously 

burning  pilot  lights  contribute  lo  the 

heating  of  an  oven  for  cooking  food. 

4.1.2.3     Annual  conventional  oven  self- 
cleaning  enerf^y. 

4.1.2.3.1     Annual  primary  energy 
consumption  Calculate  the  annual  primary 
energy  consumption  for  conventional  oven 
self-cleaning  operations,  Est .  expressed  in 
kilowatt-hours  (kJ)  for  electric  ovens  and  in 
Btu's  (kJ)  for  gas  ovens,  and  defined  as: 

Esc  =  Ej  X  Sj  X  C,  for  electric  o\  ens. 

Where: 

E^=energy  consumption  in  watt-hours,  .is 
measured  in  section  3.2.1.2. 

Sc=ll.  average  number  of  limes  a  self- 
cleaning  operation  of  a  convention..! 
electric  oven  is  used  per  year. 

C=.0Ol  kW/W  conversion  factor  for  wa!ls  lo 
kilowatts. 


Esc  =  Ej  X  H  X  S  ,  for  gas  ovens. 

Where: 

Es=gas  consumption  in  standard  cubic  tf<-t 
(L).  as  mi-asured  in  se«  lion  3.2.1.2. 


UMI 


15354 


Federai  Register  /  Vol.  60.  Na  56  /  Thursday.  March  23.  19S5  /  Proposed  Rules 


I'^H.  or  H;^  (liv  hn  tvnft  vshie  of  the  gas  inerf 
in  tlie  test  as  sfMcifwtl  in  s«ctia»  2^.2.2 
and  section  2.2.2.3  in  Btu's  per  standard 
cubic  too*  (kl/LL 
S,  =  7.  averagirrra  iifaer  of  times  a  self-cleaning 
operation  of  a  conwirtional  gas  oven  is 
UM^d  pw  y<^ar. 
4  1 .2.3.2     Annual  xccnndary  vnrrgy 
cnnMtmptmit  for  fHf-rfrrmirrg  oprrrrtion  of 
^as  ovens,  emulate  thw  annual  secondary 
energy  cons»mptitJn  for  sH'f-cleoning 
uperatioos  of  a  ga«  rmrvix.  Eas.  mcpressed  in 
kilowatt-hours  and  (htruied  as: 

hjj  =  b|5  x!>^  XL. 

Whert!; 

Eis  -  electrirar  eiiurgy  consumed  during  thu 
seff-ch?anrng  operation  of  a  conventional 
girs  OT«n.  as  measiirett  in  section  3.2.1.2. 

.S,  3  7.  arefaj^e- fmmb*T  of  tirne^  a  self- 
cleaning  operation  of  a  conventional  gas 
oven  '»  used  per  y«nr. 

C  =  .001  kVV/VV  conversion  factor  for  watts 
to  kilowatts. 

4. 1.2.4  Annual  clock  energy 
lonsumpHaiK  C^lculata  the  annual  energy 
consumption  of  any  constaitly  operating 
ele<:tric  clock.  E<l.  expressed  in  kilowatt- 
hours  and  deHned  as: 

Where; 

Hl  I.  =  powvr  rating  of  clock  which  is  on 

continuously,  in  watts,  as  measured'  in 

section  3".?.1.3. 
Hk  =  8.7&C  numhiT  of  hours  in  a  year. 
C  =  .OOl  kW/\V  conwerston  factor  for  warts 

to  kilowatts. 

4.1.2.5  Total  annuaf  energy  consumption 
of  a  singfn  convunUoaal  oren. 

4.T.2.5.I     Conventional  electric  oven 
fnergv  consumption.  Calculate  the  total 
annual  energy  consumption  of  a 
conventional  electric  overt.  Eao.  expressed  in 
kilowBtr-hoMTs  anddefinod  as: 

When;: 

Ell)  =  annual  primary  cooking  energy- 
consumption  as  determined  in  section 
4.T.2.I.I. 

E«-  =  armtral  primary  seff-cFeaning  energy 
consumption  as  determined  in  section 
4.1.2.3^. 

Et  I  =  annual  clock  energy  consumption  as 
determined  in  seclioir  4.T.2.4. 
4.1.2.5.2     Conventional  gas  oven  energy 

consumption.  Calculate  the  total  annual  gas 

energy  consumption  of  a  conventional  gas 

oven,  E«ix;.  expressed  in  Btu's  (kj)  and 

defined' as: 

Where: 

E(  <j  =  annual  primary  cooking  energy 

consumption  as  determined  in  section 

4.1.2.1.1. 
Einj  =  annual  pilot  light  energy  consumption 

as  determined  in  section  4.1.2.2. 
Ew  =  annual  prifliary  self-cleaning encrg>' 

consuiaption  as  determined  in  section 

41.2.3.1 


If  the  conveationaigas  oven  uses  electrical 
energy,  calculolo  ih»  UtUi  annual  elet  trical 
energy  consumption.  Eao^.  expressed  in 
kilowatt-hours  and  defined  as: 

Where: 

Em)  =  annual  secondary  cooking  energy 

consumption  as  determined  in  section 

4.1.2.1.2. 
Ess  =  aniwal  secondary  s«?ff-cl«aning  energy 

consomptitsn  as  dettrmined  rn  section 

4.1.2.3.2. 
E,L  =  annual  clock  energy  consumption  as 

determined  in  section  4.1.2.4. 

4.1.2.6     Total  annual  eiwrgy  consumption 
i4  saultiple  conveational  ovena.  If  Lha 
cooking  appliance  includes  more  than  one 
conventional  oven  calculate  the  total  annual 
energy  ctmsttinption  of  (he  conventional 
ovnn  nstng  the  iollowing  equations: 

4.1 .2.6.1     Conventional  electric  ovea 
energy  consumption.  Calculate  the  total 
SMiual  eirergy  corwumptian.  Eni.  in  kilowatt- 
hours  and  define  as: 


^Tt>  ~  ^ACO 


■^ASC  ■*"^^' 


Where: 


1    " 

>»  1-1 
average- anntia I  primary  energy  consumption 
for  cooking. 

Where: 

n  =  number  of  conventional  ovens  in  the 

basic  model. 
Eci>  =  annual  primary  energy  consumption 

for  cooking  as  determined  in  section 

4.1.2.1.1. 


E.sc=-I(E,c).- 


"  1=1 
average  annual  self-cleaning  energy 
consumption. 
Where: 
n  =  luunbet  of  self-cleaning  conventional 

ovens  in  the  basic  model. 
Esc  >  aanual  ptimary  self-cleaning  energy 

consumption  as  determined  accenting  to 

section  4.1.2.3.1. 
E<u  =  clock  energy  consumption  as 

determined  according  to  section  4.1.2.4. 

4.1.2.&.2    Conventional  gas  o\,vn  energy- 
consumption.  Calculate  the totaT  annual  gas 
energy  consumption.  E-njt,,.  in  Btu's  (kjj  and 
define  as: 

^TOG  "  ^  A€X)  ■*■  ^ASC  ■*■  ^  WO.' 
When:: 

Eaco  =  average- armual  primary  energy 

consumption  for  cooking  in  Btu's  (TcD  as 

definerfin  sectron  4.I.2.B.T. 
Easc  =  average- ann«a I  self-deaninj? energy 

coRKumptisn  in  Btu's  (Ikf)' as  deftiieci  in 

section  «il.?.fr.I. 


^TPO  ~2-'^K)),' 


1^1 

total  annual  energy  coHSMaipttoo  of  any  pilot 

lights. 

Where: 

Ei-o  =  annual  energy  consumption  of  any 
continuously  burning  pilot  lights 
determined  accoiding  to  section  4.1.2.2. 

II  2  number  of  pilot  lights  in  the  basic  model. 
\i  the  oven  also  uses  electrical  energy. 

calculate  the  tgtel  annaal  electrical  energy 

consumption,  Etok,  in  kilowatt-hours  and 

dcfiae  as: 


^TOt  ~  ^ASO  ■*■  ^  AAS  ■*■  ^CL  " 


Where: 


I    " 

n  1=1 

average  annual  secondary  energy 

consumption  for  cooking. 

Where: 

n  =  number  of  conventional  ovens  in  the 

basic  model. 
Eso  =  annual  secondary  energy  consumption 

for  cooking  of  gas  ovens  as  determined 

in  section  4.1.2.1.2. 


I    " 

"  1  =  1 
average  annual  secondary  self-cleaning 
energy  consumption. 
Wham: 
n  =  number  o#  self-cleaning  ovens  in  the 

basic  model 
Ess  =  annual  secondary  self-cleaning  energy 

consumption  of  gas  ovens  as  determined 

m  sect  ioa  4.1.2.3.7. 
Ec'i  -  annual  clock  energy  consumption  as 

detenraned  in  section  4.1.2.4. 

41. 1 . 3     Con  vtmtional  oven  cooking 
efficiency. 

4 . 1 .  J.  1     Smglv  conventional  oven 
Calculate  the  conventional  oven  cooking 
efficiefncy.  EffAO.  using  the  following 
equations: 

For  electric  ovens: 


^\()  = 


and. 

For  gHs  ovea.s: 


W,  xCpXT 


Eff^,= 


W,  xCp  kT 

Eo^tEro'^H,)" 


Where: 

W|  =  measured  weigftt  of  test  block  in 

pounds  (kg). 
Cp  =  9.23  Btti/«»-°F  (t).»kI/1cg'C}.  specific 

heat  of  test  bfock. 
T  =»  2>r^  f1T2.2*C7.  tenrpeparute  rise  of  test 

block. 
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Ei)  =  test  energy  consumption  as  measured  in 

section  3.2.1  or  calculated  in  section 

4.1.1  or  section  4.1.1.1. 
He  =  3.412  Btu/Wh  (3.6  kJ/Wh).  conversion 

factor  for  watt-hours  to  Btu's. 
Eio  =  electrical  test  energy  consumption 

according  to  section  3.2.1  or  as 

calculated  in  section  4.1.1.1. 
4.1.3.2    Multiple  conventional  ovi-ns.  If 
the  cooking  appliance  includes  more  than 
one  conventional  oven,  calculate  the  cooking 
efficiency  for  all  of  the  conventional  ovens  in 
the  appliance.  Effro.  using  the  following 
equation: 

EffTT,  =  —^ r  . 


TO 


1  =  1 


Eff 


AO  J 


Where: 

n  =  number  of  conventional  o\ens  in  the 

cooking  appliance. 
EffAo  =  cooking  efficiency  of  each  oven 

determined  according  to  section  4.1.3.1. 

4.1.4     Conventional  oven  encrgv  factor. 
Calculate  the  eneii^y  factor,  or  the  ratio  of 
useful  cooking  energy  output  to  the  total 
energy  input,  R^,,  using  the  following 
equations: 

For  electric  ovens. 


Ro  = 


o. 


■AO 


Where: 

0<)  =  35.5  kWh  per  year,  annual  useful 

cooking  energy  output. 
Eao  =  total  annual  energy  (onsumptioii  for 

electric  ovens  as  determined  in  section 

4.1.2.5.1. 
For  gas  ovens: 


Ro  = 


Oo 


EaoCi  ■'"(Eaol  ^ 


He) 


Where; 

Oo  =  124.200  Btu  (131.038  kJ)  per  year. 

annual  useful  cooking  energy  output. 
Ea<k;  =  total  annual  gas  energy  consumption 

for  conventional  gas  ovens  as  determined 

in  section  4.1.2.5.2. 
Eai*  =  total  annual  electrical  energy 

consumption  for  conventional  gas  ovens 

as  determined  in  section  4.1.2.5.2. 
11,  =  3.412  Btu/kWh  (3.6  kl/Wh),  conversion 

factor  for  kilowatt-hours  to  Btu's. 
4.2     Conventional  cooking  top. 
4.2. 1     Conventional  cooking  top  rooking 
efficiency. 

4.2.1.1     Electric  surface  unit  cooking 
efficiency.  Calculate  the  cooking  efficiency. 
Effsi:,  of  the  electric  surface  unit  under  test. 
defined  as: 


Effj^,  =  W  X  Cp  X 


■si: 


H.xE 


CT  ,/ 


Where: 

W  =  measured  weight  of  test  bloc  k.  W.-  or  \W, 

expressed  in  p>ounds  (kg). 
Cp  =  0.23  Btu/lb-'F  (0.96  kJ/ks-'C).  spec  i fie 

heat  of  test  block. 


Tsu  =  temperature  rise  of  the  test  block:  Final 
test  block  temperature,  Tct.  as 
determined  in  section  3.2.2.  minus  the 
initial  test  block  temperature.  Ti. 
expressed  in  "F  (°C). 

H..  =  3.412  Btu/Wh  (3.6  kJ/Wh.)  conversion 
factor  of  watt-hours  to  Btu's. 

E<.  T  =  measured  energy  consumption,  as 
determined  according  to  section  3.2.2, 
expressed  in  watt-hours. 

4.2.1.2     Gas  surface  unit  cooking 
efficiency.  Calculate  the  cooking  effi(  iency, 
Effsi,  of  the  gas  surface  unit  under  tost, 
defined  as: 


Effsu  = 


W,xr    xT,„ 


Where: 

W(  =  measured  weight  of  test  block  as 

measured  in  section  3.3.2.  expressed  in 

pounds  (kg). 
Cp  and  TsL-  are  the  same  as  defined  in  section 

4.2.1.1. 
and, 

E  =  [(Ect-Ecp)xH]+(E„-xH,). 

Where: 

EtT  =  total  gas  consumption  for  the  g.is 

surface  unit  test  as  measured  in  section 
3.2.2. 

Eic  =  electrical  energy  consumed  by  an 
ignition  device  of  a  gas  surface  unit  as 
measured  in  section  3.2.2. 

He  =  3.412  Blu/Wh,  conversion  factor  of  watt- 
hours  to  Btu's. 

H  =  either  Hn  or  Hp,  the  heating  value  of  the 
gas  used  in  the  test  as  specified  in 
section  2.2.2.2  and  section  2.2.2.3, 
expressed  in  Btu's  f>er  standard  cubic 
foot  (kJ/L)ofgas. 

Eci"  =  P  X  Tt,  (pilot  consumption,  in  standard 
cubic  feet  (L),  during  unit  test),  where: 


(pilot  flow  in  standiird 
cubic  feet  per  hour) 


Wherei 

Pc  =  any  pilot  lights  gas  consumption 

defined  in  section  3  2.2.1. 
Lt  =  elapsed  lime  of  the  cooking  top  pilot 

lights  test  as  defined  in  section  3.1.2.1. 
Tt  =  the  elapsed  test  time  as  defined  in 

section  3.2.2. 

4.2.1.3     Conventional  cooking  top  cooking 
efficiency.  Calculate  the  conventional 
cooking  top  cooking  efficiency,  Effn ,  using 
the  following  equation: 

Effc-r=^I(Effso).. 


n 


i-i 


Where: 

n  =  number  of  surface  units  in  the  cooking 

top. 
EffsL-  =  the  efficiency  of  each  of  the  surface 

units,  as  determined  .it  cording  to  section 

4.2.1.1  or  section  4.2.1.2. 
4.2.2     Conventional  cooking  top  annual 
energy  consumption. 


4. 2. 2.1     Conventional  electric  cooking  top 
energy  consumption.  Calculate  the  annual 
energy  consumption  of  an  electric  cooking 
top,  EcA.  in  kilowatt-hours  per  year,  defined 
as: 


o. 


E       --10_ 


Eff, 


CT 


Where: 

OtT  =  209.4  kU'h  per  year,  annual  useful 

cooking  energy  output. 
Effc-r  =  conventional  cooking  top  cooking 
efficient  \  as  defined  in  section  4.2.1.3. 
4.2.2.2     Conventional  gas  cooking  top. 
4.2.2.2.1     Annual  cooking  energy 
consumption.  Calculate  the  annual  energy 
consumption  for  cooking.  Etc.  in  Btu's  (k)) 
per  year  for  a  gas  cooking  top  defir«'d  a>: 

E      -   Q^ 


'CC 


Eff. 


CT 


Where: 

0,-r  =  732.500  Btu  (772.828  kJ)  per  year. 

annual  useful  cooking  energy  output. 
Efft-T  =  the  gas  cooking  top  efficiency  as 

defined  in  section  4.2.1.3. 

4.2.2.2.2  Annual  energy  consumption  of 
any  continuously  burning  gus  pilots. 
Calculate  the  annual  energy  consumption  of 
any  continuously  burning  gas  pilot  lights  of 
the  cooking  lop,  Epc.  in  Bin's  (kJ)  per  vi-.ir, 
defined  as: 

Epc  =PxAxH. 

Where: 

P  =  pilot  light  gas  flow  rate  as  defined  in 

section  4.2.1.2,  or  as  measured  in  sc-c  tion 

3.2.2.1. 
A  =  8,760  hours,  the  total  number  of  hoii.'s 

in  a  year. 
H  =  either  H„  or  Hp,  the  heating  value  of  the 

gas  used  in  the  test  as  sp>ecified  in 

section  2  2  2  2.  and  se<  lion  2.2.2.3. 

expressed  in  Btu's  per  standard  cubic    ' 

foot  (kJ/L)  of  gas. 

4.2.2.2.3  Total  annual  energy 
consumption  of  a  conventional  gas  cooking 
top.  Calculate  the  total  annual  energy 
consumption  of  a  conventional  gas  cooking 
top.  EtA.  in  Btu's  (kJ)  per  year,  defined  as: 

EcA  ~  Efc  +  Epj., 

Where: 

E<.  c  =  energy  (  unsumption  for  cooking  as 

determined  in  section  4.2.2.2.1. 
t(r  =  annual  energy  consumption  of  the  |)ilot 
lights  as  determined  in  section  4.2  2.2.2. 

4.2.3     Conventional  cooking  top  energy 
factor.  Calculate  the  energy  factor  or  ratio  of 
useful  cooking  energy  output  for  cookin>;  to 
the  total  energy  input,  Rn.  as  follows: 

For  an  elei  trie  cooking  top,-the  energy 
factor  is  the  same  as  the  cooking  efficiem  y 
as  detemiined  according  to  section  4.2.1  i 

For  gas  ccKiking  tops. 


R(-r  - 


EcA 


Where: 


UMI 
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()<-i  =  732.508  Blu  (772.l».»  kf)  per  yeaf . 

armtwl  \rmfvX  cooktnj?  emftfy  oufpw'  of 

cuoli»tiK  Mip. 
K.  <  =  totat  amiuai  enefgr  <  oninimption  of 

( ooking  top  determined  ac  cording  to 

swtion  4.2.2.2.3. 
4.1     (Minbincd  Compoufnts. 
I'he  annual  energy  tonsumption  uiid 
( (K)king  efficiency  of  a  kitchen  range,  e.g.  ii 
( ooktop  and  oven  combined,  shall  be  the 
sum  o(  the  wukual  eflcfKy  corsirm ption  and 
( (K)king  efficiency  of  each  o*  its  compoB*f»ts. 
I  he  annual  vnenc  coiMuiiiption  sud  cooking 
eftk.wiicv  for  olbef  combtnalioRs  of  o*en*. 
( (Kikto|>*  and  microwaves  will  also  l)e  treatuti 
iis  the  sum  of  Ibe  annua)  energy-  cousuirptio«i 
iuid  ( ouktngefFicienLy  of  each  of  its 
(  omponents.  The  entTgy  bictor  of  a  combined 
(  ori^HMitnrt  is  the  sum  of  the  ratio  of  llie 
iinnuul  useful  cooking  energy  output  to  the 
total  annual  energy  consumption  of  each 
I  omponent. 

4.4     Miiroivavn  ovea 
4.4. 1     Microviave  oven  test  eiwrgy. 
Ciilcuiate  the  microwave  oven  test  energ> 
output.  Et.  in  walt-hcnir's  (WJ).  The 
( .ilcukifion  rs  lepeatecf  three  times  as 
rtquirerf  in  section  3.2.3.  The  OTerai^  of  fbe, 
three  Ex's  is  used  for  caFctiFations  in  4.4.3  and 
4  4  5.  Fo»  c»k»l»lioos  specified  in  unilsof 
tiiergy  (walt-lwiifs).  use  the  equation  bek>w: 


4.l87Mw (T;  - T,  )->- 0.88Mc(T^  - Tp ) 
He 

Where: 

Mw  =  the  measured  ma.ss  of  the  test  water 

load,  in  g^ams. 
Mr  =  the  measured  mass  of  the  test  container 

before  filling  with  test  water  Toad,  in 

grants. 
Ti  =  the  initial  test  wMer  toed  temperature. 

in  'c  rn. 

T'  =  the  final  test  water  load  temperatun?.  in 

T< .  =  the  measwred  ambient  room 

lempeFature.  rn  "F  CC). 
C  =  0  88  kI/kg-°C.  (0.210  Btu/lb-°F)  sinnific 

heat  of  test  container. 
CV  =  4.187  kl/kg-°C.  (1.0  Btu/lb-'F)  specific 

heat  of  water 
lU.^  3.6  kl/Wh  (3.412  BtuAVh.) conversion 

factor  for  Fltu'&to  VVatt-hoim. 
4.4.2     Microwave  oven  test  power  output 
C:alculate  the  microwave  oven  test  power 
output,  Pr.  in  watts  as  specified  in  Section 
four,  paragraph  12.5  of  lEC  705.  The 
calculatUin  is  repeated  far  each  of  the  three 
tests  as  required  in  section  3.2.3.  The  average 
of  the  three  Pt's  is  used  for  calculations  in 
section  4.4.4. 


4.4.  .1    HHcrotmw  <nen  oniwaJ  enrrgy 
consumption  Cakrufate  the  mimrvnve  oren 
annual  energy  consumption.  E^M),  in  klVh's 
per  year,  defined  as; 
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5,     ILUJSTRATION  OF  CONVENTIONAL  OVEN  TEST  DATA 


E„xO„ 


Where: 

Em  =  the  '?n«tx>-  Lon.sucif*iou  as  defirw^  i« 

[:ti*n»  S.Z.'i. 
Om  =  77.:»  kWh's  per  ye»r.  the  nii«:rowave 

oven  annual  useful  cooking  energy 

output. 
El  =  the  te.<t  energy  as  c  ale  ulated  in  sec  lion 

4  4.1. 

4.4.4  \fii  mivave  o\en  cooking  efjit  icnry. 
Cialculate  the  microwawwen  cooking 
efficiency.  Effsi. ..  as  spe<:iried  in  section  four, 
paragraph  14  of  lEC  70r». 

4.4.5  \ficmwavr  oven  energy  factor. 
C:alculate  the  energy  factor  or  the  ratio  of  the 
usefivl  cooking  energy  o»Uput  to  total  energy 
input  on  a  yearly  basis,  Rm.  „  defined  as; 


BILLING  COOC  MSO-OI-P 


y  SS4  P  AkM« 


t/5 


'AB      / 


h  \ 


On  Cycle 


p       _-A\  Magt  Energy 
/  in  Off  Cycle 


Eg  Ed 


CO 


Av*r»9« 
Energy  in 
OffCyde 


ENERGY  INPUT 


BILLING  CODE  »460-01-C 


UMI 
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Where: 

Om  =  77.3  kWh,  annual  useful  cooking 

energy  output. 
Enh>  =  annual  total  energy  consumption  as 

determined  in  section  4.4.3. 
6.  Appendix  J  to  subpart  B  of  part  430  is 
revised  to  read  as  follows: 

Appendix  |  to  Subpart  B  of  Part  430— 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Automatic  and 
Semi-Automatic  Clothes  Washers 

I .  Definitions 

1  1     Agitator  means  the  device  that 
provides  the  shaking  or  stirring  motion  to  the 
clothes  for  washing.  The  device  shall  include 
all  fixtures  and  other  essential  assemblies 
needed  for  clothes  washing  in  the  normal 
cycle. 

1.2  Bone-dry  means  a  condition  or  a  load 
of  test  cloth  which  has  been  dried  in  a  dryer 
at  maximum  temperature  for  a  minimum  of 
10  minutes,  removed  and  weighed  before 
cool  down,  and  then  dried  again  for  10- 
minute  periods  until  the  final  weight  change 
of  the  load  is  1  percent  or  less. 

1.3  Clothes  container  means  the 
compartment  within  the  clothes  washer  that 
holds  the  clothes  during  operation  of  the 
machine. 

1.4  Compacf  refers  to  a  clothes  washer 
which  has  a  clothes  container  capacity  of  less 
thanl.6ftM45L). 

1.5  Deep  rinse  cycle  refers  to  a  rinse  cycle 
in  which  the  clothes  container  is  filled  with 
water  to  a  selected  level  and  the  clothes  load 
is  rinsed  by  agitating  it  or  tumbling  it  through 
the  water. 

1.6  Front-loader  means  a  clothes  washer 
which  sequentially  rotates  or  tumbles 
portions  of  the  clothes  load  above  the  water 

'  level  allowing  the  clothes  load  to  fall  freely 
back  into  the  water.  The  principal  axis  of  the 
clothes  container  is  in  a  horizontal  plane  and 
the  access  to  the  clothes  container  is  through 
the  front  of  the  machine. 

1.7  Machine-controlled  water  fill 
capability  means  a  clothes  washer  which  has 
the  capability  of  automatically  controlling 
the  level  of  the  water  in  the  tub  dependent 
upon  the  size  <if  the  test  load,  without 
operator  intervention. 

1  8    Make-up  water  means  the  amount  of 
fresh  water  needed  to  supplement  the 
amount  of  stored  watA^Jumped  from  the 
external  laundry  tub  back  into  the  clothes 
washer  when  the  suds-return  feature  is 
activated  in  order  to  achieve  the  required 
water  fill  level  in  the  clothes  washer. 

1.9  Modified  energy  factor  means  the 
quotient  of  the  cubic  foot  (liter)  capacity  of 
the  clothes  container  divided  by  the  total 
clothes  washer  energy  consumption  per 
cycle,  expressed  as  the  sum  of  the  machine 
electrical  energy  consumption,  the  hot  water 
energy  consumption,  and  the  energy  required 
for  removal  of  remaining  moisture  of  the  test 
load  for  nonwater-heating  clothes  washers 
and  expressed  as  the  sum  of  the  machine 
electrical  energy  consumption  and  the  energy 
required  for  removal  of  moisture  of  the  test 
load  for  water-heating  clothes  washers. 

1.10  Moisture  removal  energy  means  t  he 
nominal  energy  required  for  a  clothes  dryer 
to  remove  moisture  from  clothes  multiplied 


by  the  difference  between  weighted  test  load 
after  the  normal  cycles  and  the  weighted 
reference  (bone-dry)  weight  of  the  test  load. 

1.11  Nonwater-heating  clothes  washer 
refers  to  a  clothes  washer  that  has  both  hot 
and  cold  water  supply  pipe  connections. 
This  type  of  clothes  washer  does  not  have  an 
internal  hot  water  heater  device  to  generate 
the  energy  needed  to  heat  inlet  water. 

1.12  A/ormo/ cyc/e  means  the  cycle 
recommended  by  the  manufacturer  for 
washing  cotton  and/or  linen  clothes. 

1.13  Sensor  filled  refers  to  a  type  of  water 
fill  control  which  automatically  terminates 
the  fill  when  the  water  reaches  an 
appropriate  level  in  the  tub. 

1.14  Spray  rinse  cycle  re  fers  to  a  ri  nse 
cycle  in  which  water  is  sprayed  onto  the 
clothes  load  for  a  definite  period  of  time 
without  maintaining  any  specific  water  level 
in  the  clothes  container. 

1      Standard  refers  to  a  clothes  washer 
which  has  a  clothes  container  capacity  of  1.6 
ft'  (45  L)  or  greater. 

1.16  Suds-return  means  a  feature  or 
option  on  a  clothes  washer  which  causes  the 
stored  wash  water  obtained  by  utilizing  the 
suds-saver  feature  to  be  pumped  from  the 
external  laundr>'  tub  back  into  the  clothes 
washer. 

1.17  Suds-saver  means  a  feature  or  option 
on  a  clothes  washer  which  allows  the  user  to 
store  used  wash  water  in  an  external  laundr>' 
tub  for  use  with  subsequent  wash  loads. 

1.18  Tempera/ure  use /ac/or  means  the 
percentage  of  the  total  number  of  washes  a 
user  would  wash  with  a  particular  wash/ 
rinse  temperature  setting. 

119     Thermostatically  controlled  valves 
refer  to  clothes  washer  valves  which  sense 
water  temperature  and  adjust  valve  orifices 
appropriately  to  maintain  a  desired  mixed 
water  temperature. 

1 .  20    Time  filled  refers  to  a  type  of  water 
fill  control  which  uses  a  combination  of 
water  flow  controls  in  conjunction  with  time 
to  terminate  the  water  fill  cycle. 

1.21  Top-loader-horizontal-axis  clothes 
washer  means  a  clothes  washer  which 
sequentially  rotates  or  tumbles  portions  of 
the  clothes  load  above  the  water  level 
allowing  the  clothes  load  to  fall  freely  back 
into  the  water.  The  principal  axis  of  the 
clothes  container  is  in  a  horizontal  plane  and 
the  access  to  the  clothes  container  is  through 
the  top  of  the  clothes  washer. 

1.22  Top-loader-vertical-axis  clothes 
washer  means  a  clothes  washer  that  flexes 
and  oscillates  the  submerged  clothes  load 
through  the  water  by  means  of  mechanical 
agitation  or  other  movement.  The  principal 
axis  of  the  clothes  container  is  in  a  vertical 
plane  and  the  access  to  the  clothes  container 
is  through  the  top  of  the  clothes  washer. 

1.23  IVofer  consumption  factor  means  the 
quotient  of  the  cubic  foot  (liter)  capacity  of 
the  clothes  washer  divided  by  the  total 
weighted  per-cycle  water  consumption. 

124     Water-heating  clothes  washer  refers 
to  a  clothes  washer  which  does  not  have  a 
supply  pipe  connection  for  hot  water.  This 
type  of  clothes  washer  does  have  an  internal 
electrical  water  heating  device  to  generate  the 
energy  needed  to  heat  inlet  water. 


2.  Testing  Conditions 

2.1  Installation.  Install  the  clothes  washer 
in  accordance  with  manufacturer's 
instructions. 

2.2  Electrical  energy  supply.  Maintain  the 
electrical  supply  at  the  clothes  washer 
terminal  block  within  2  percent  of  120/240 
or  120/208Y  as  applicable  to  the  particular 
terminal  block  wiring  system  as  specified  by 
the  manufacturer.  If  the  clothes  washer  has 

a  dual  voltage  conversion  capability,  conduct 
the  test  at  the  highest  voltage  specified  by  the 
manufacturer. 

2.3  Wafer  temperature.  For  nonwater- 
heating  clothes  washers  not  equipped  with 
thermostatically  controlled  inlet  water 
valves,  the  temperature  of  the  hot  and  cold 
water  supply  shall  be  maintained  at  100°F 
±10°F  (37.8''C*5.5°C).  For  nonwater-heating 
clothes  washers  equipped  with  thermostatic 
controlled  inlet  valves,  the  temperature  of  the 
hot  water  supply  shall  be  maintained  at 
140''F±5''F  (60.0°C±2.8''C)  and  the  cold  water 
supply  shall  be  maintained  at  60°F±5°F 
(15.6"'C±2.8°C).  For  water-heating  clothes 
washers  that  have  infinite  or  various 
temperature  selection  feature,  the 
temperature  of  the  water  supply  shall  be 
maintained  at  a  minimum  of  55°F  (12.8°C) 
and  a  maximum  of  60°F  (15.6°C).  Water 
meters  shall  be  installed  in  both  the  hot  and 
cold  water  lines  to  measure  water 
consumption. 

2.4  IV'afer  pressure.  The  static  water 
pressure  at  the  hot  and  cold  water  inlet 
connections  of  the  machine  shall  lie 
maintained  during  the  test  at  35  pounds  pei 
square  inch  gauge  (psig)i2.5  psig  (241.3 
kPa±17.2  Kpa).  The  static  water  pressure  for 
a  single  water  inlet  connection  shall  be 
maintained  during  the  test  at  35  psig±2.5  psif; 
(241.3  Kpa±17.2  kPa).  Water  pressure  gauges 
shall  be  installed  in  both  the  hot  and  cold 
water  lines  to  measure  water  pressure. 

2.5  Instrumentation.  Perform  all  test 
measurements  using  the  following 
instruments,  as  appropriate: 

2.5.     Weighing  scales. 

2.5.1.1  Weighing  scale  for  test  cloth.  The 
scale  shall  have  a  range  of  0  lbs  (0  kg)  to  a 
maximum  of  30  lbs  (13.6  kg)  with  a 
resolution  of  at  least  0.2  oz  (5.7  g)  and  a 
maximum  error  no  greater  than  0.3  percent 
of  any  measured  value  within  the  range  of  3 
lbs  (1.4  kg)  to  15  lbs  (6.8  kg). 

2.5.1.2  Weighing  scale  for  clothes 
container  capacity  measurements.  The.  scale 
should  have  a  range  of  0  lbs  (0  kg)  to  a 
maximum  of  500  lbs  (226.8  kg)  with  a 
resolution  of  0.50  lbs  (0  23  kg)  and  a 
maximum  error  no  greater  than  0.5  percent 
of  the  measured  value. 

2  5.2     Watt-hour  meter.  The  watt-hour 
meter  shall  have  a  resolution  of  at  least  1  Wh 
(3.6  k))  and  a  maximum  error  no  greater  than 
2  percent  of  the  measured  value  for  any 
demand  greater  than  50  Wh  (180.0  kj). 

2.5.3  Temperature  sensing  device.  Thv 
temperature  sensing  device  shall  have  an 
error  no  greater  than  tVF  (lOe'C)  over  the 
range  of  32''F  (0°C)  to  200''F  (93.3'»C). 

2.5.4  Water  meter.  The  water  meter  shall 
have  a  resolution  no  larger  than  0.1  gallons 
(0.4  liters)  and  a  maximum  error  no  greater 
than  2  percent  for  all  water  fiow  rates  from 

1  gal/min  (3.8  L/min)  to  5  gal/min  (18.9  L/ 
min). 


2.5.5     Water  pressure  gauge.  The  water 
pressure  gauge  shall  have  a  resolution  of  1 
psig  (6.9  kPa)  and  shall  have  an  error  no 
greater  than  5  percent  of  any  measured  value 
over  the  range  of  32.5  psig  (224.1  kPa)  to  37.5 
psig  (258.6  kPa). 

2.6     Test  cloths. 

2.6.1     Energy  test  cloth.  The  energy  test 
(loth  shall  be  clean  and  consist  of  the 
following: 

2  r>.  1 . 2     Pure  finished  bleached  cloth.  Pure 
finished  bleached  cloth,  made  with  a  inomie 
or  granite  weave,  which  is  50  percent  cotton 
and  50  percent  polyester  and  weighs  5.75  oz/ 
vti-  (195.0  g/m-j  and  has  65  ends  on  the  warp 
and  57  pi(  ks  on  the  fill. 

2.6.1  3     Cloth  material.  Cloth  material  that 
is  24  in  by  36  in  (61.0  cm  by  91.4  cm)  and 
hds  been  hemmed  to  22  in  by  34  in  (55.9  cm 
by  86.4  cm)  before  washing.  The  maximum 
shrinkage  after  five  washes  shall  not  be  more 
than  four  percent  on  the  length  and  width. 

2.6.1.4  Number  of  tests.  The  number  of 
test  runs  on  the  same  energy  test  cloth  shall 
not  excpf'd  25  nins. 

2.6  2     IjitTgy  stuffier  cloths.  The  energy 
stuffier  cloths  shall  be  made  from  energy  test 
cloth  material  and  shall  consist  of  pieces  of 
material  that  are  12  in  by  12  in  (30.5  cm  by 
30.5  cm)  and  have  been  hemmed  to  10  in  by 
10  in  (25.4  cm  by  25.4  cm)  before  washing. 
The  maximum  shrinkage  after  five  washes 
shall  not  be  more  than  four  percent  on  the 
length  and  width.  The  number  of  test  runs  on 
the  same  energy  stuffier  cloth  shall  not 
exceed  25  runs. 

2.7  Composition  of  test  loads. 

2.7.1  Sewn  pound  test  load.  The  seven 
pound  test  load  shall  consist  of  bone-dry 
energy  test  cloths  which  weigh  7+0.07  lbs 
(3.18+0.03  kg).  Adjustments  to  the  test  load 
to  achieve  the  proper  weight  can  be  made  by 
the  use  of  energy  stuffier  cloths. 

2.7.2  Three  pound  test  load.  The  three 
pound  test  load  shall  consist  of  bone-dry 
energy  test  cloths  which  weigh  3i0.03  lbs 
(1.36±0.014  kg).  Adjustments  to  the  test  load 
to  achieve  the  proper  weight  ran  be  made  by 
the  use  of  energy  stuffier  cloths. 

2.8  i'se  of  test  loads. 

2.8.1  Top-loader-vertical-axis  rlnthfs 
washers  for  calculating  energy  factor.  The 
top-loader  clothes  washer  shall  be  tested 
without  a  test  load,  except  for  clothes 
washers  equipped  with  machine  controlled 
water  fill  capability.  Machine  controlled 
water  fill  capable  clothes  washers  shall  use 
a  test  load  per  section  2.8.2. 

2.8.2  Front-loader,  top-loader-horrzontal- 
axis.  top-loader-vertical-axis  with  machine- 
rontrolli'd  water  fill  capable  and  top-loader- 
wrtical-axis  for  calculating  modified  vm^rgy 
factor,  clothes  washers. 

2. 8. 2.1  Standard  size  clothes  washer. 
When  the  maximum  water  fill  level  is  being 
tested,  the  test  load  shall  be  seven  piounds  as 
described  in  section  2.7.1.  When  the 
minimum  water  fill  level  is  being  tested,  the 
lest  load  shall  be  three  pounds  as  described 
in  section  2.7.2. 

2.8.2.2  Coin  pact  size  clothes  washer. 
When  either  the  maximum  or  minimum 
water  fill  levels  are  being  tested,  the  test  load 
shall  be  as  described  in  section  2.7.2. 

2.8.3  Method  of  loading.  Load  the  energy 
lost  clothes  by  grasping  them  in  the  center. 


shaking  them  to  hang  loosely  and  then 
dropping  them  into  the  clothes  container 
prior  to  activating  the  clothes  washer. 

2.9  Preconditioning.  If  the  clothes  washer 
has  not  previously  been  tested  nor  filled  with 
water  in  the  preceding  96  hours, 
precondition  it  by  running  it  through  a  cold 
rinse  cycle  and  then  draining  it  to  insure  that 
the  hose,  pump,  and  sump  are  filled  with 
water. 

2.10  Wash  time  setting.  The  actual  wash 
time  (period  of  agitation)  shall  be  not  less 
than  9.75  minutes. 

2.11  Agitator  and  spin  speed  settings. 
Where  controls  are  provided  for  agitation  and 
spin  speed  selections,  set  them  at  the  normal 
cycle  settings.  If  settings  at  the  normal  cycle 
are  not  offered,  set  the  control  settings  to  the 
maximum  levels  permitted  on  the  clothes 
washer. 

3.  Test  Measurements 

3.1     Clothes  container  capacity.  Measure 
the  entire  volume  which  a  dry  clothes  load 
could  occupy  within  the  clothes  container, 
according  to  sections  3.1.1  and  3.1.2. 

3.1.1     Top-loader-vertical-axis  clothes 
washer.  Line  the  clothes  container  and 
agitator  with  2  mil  (0.051  ram)  plastic  sheet 
or  use  some  other  method  to  prevent  the 
water  from  entering  the  outer  tub  container 
and  into  the  agitator.  The  agitator  shall  be  in 
place.  Fill  the  clothes  container  with  water 
to  its  uppermost  edge.  (This  filling  procedure 
may  require  overriding  of  the  fill  level 
control,  or  manually  completing  the  fill  to 
the  top  of  the  container  after  the  fill  sensor 
terminates  the  fill  at  maximum  level.)  Record 
the  weight  of  the  machine  before  filling  it 
with  water  and  then  after  filling  It  with 
water.  The  clothes  container  capacity  is 
calculated  as  follows: 

c=* 

p 

Where: 

C  =  capacity  in  cubic  feet  (liters). 

W  =  mass  of  water  in  pounds  (kilograms). 

p  =  density  of  water  at  the  measured 

temperature  in  pounds  per  cubic  fool 

(kilograms  per  liter). 

3.1.2     Fn/nt-loader  and  lop-loader- 
horizontal-axis  clothes  washer.  For  front- 
loader-horizontal-axis  clothes  washers, 
position  the  tub  and  shaft  axis  vertically  with 
the  tub  facing  up.  For  top- loader-horizontal- 
axis  clothes  washers,  position  the  washer  in 
its  upright  position  and  the  centerline  of  the 
inner  door  at  the  top  position.  Line  the 
clothes  container  with  2  mil  (0  051  mm) 
plastic  sheet  or  use  some  other  method  to 
prevent  the  water  from  entering  the  outer  tub 
container.  Fill  the  clothes  container  with 
water  to  its  uppermost  edge.  (This  filling 
procedure  may  require  overriding  of  the  fill 
level  control,  or  manually  completing  the  fill 
to  the  top  of  the  container  after  the  fill  sensor 
terminates  the  fill  at  maximum  level.)  Record 
the  weight  of  the  machine  before  filling  it 
with  water  and  then  after  filling  it  with 
water.  The  clothes  container  capacity  is 
calculated  as  follows: 


C  =  ^ 

p 

Wher»: 

C  =  capacity  in  cubic  feet  (liters). 

W  =  mass  of  water  in  pounds  (kilograms). 

p  =  density  of  water  at  the  measured 

temperature  in  pounds  per  cubic  foot 

(kilograms  per  liter). 

3.2     Test  cycle.  Establish  the  test 
conditions  set  forth  in  section  2  of  this 
appendix.  Automatic  and  semi-automatic 
clothes  washers  that  have  infinite  or  various 
temperature  selection  features  that  do  not 
conform  to  the  wash/rinse  temp>erature 
combination  settings  of  sections  5  or  6  shall 
be  tested  at  the  following  temperature 
settings:  Hottest  setting  available  on  the 
machine,  hot  (a  minimum  of  140°F  (60.0t) 
and  a  maximum  of  145''F  (62.8°C)),  warm  (a 
minimum  of  lOCF  (37.8°C)  and  a  maximum 
of  105''F  (40.6°C)),  and  coldest  setting 
available  on  the  machine. 

3.2.1     Nonwater-heating  clothes  washers. 

3.2.1.1  Per-cycle  electrical  energy 
consumption.  Set  the  water  level  selector  at 
maximum  fill  available  on  the  clothes  washer 
and  insert  the  appropriate  test  load,  if 
applicable.  Activate  the  normal  cycle  of  the 
•lothes  washer  and  also  any  suds-saver 
switch. 

3.2.1.1.1  Measure  the  electrical  energy 
consumption  of  the  clothes  washer  for  the 
complete  normal  cycle. 

3.2.1.2  Hot  and  cold  water  consumption 
with  the  water  level  selector  at  maximum  fill 
available  on  the  clothes  washer,  if  manually  . 
controlled. 

3.2.1.2.1     Set  the  water  level  selector  at 
maximum  fill  available  on  the  clothes  washer 
and  insert  the  appropriate  test  load.  Activate 
the  normal  cycle  of  the  clothes  washir  and 
also  any  suds-saver  switch. 

3.2.1  2  2    For  automatic  clothes  washers, 
set  the  wash/rinse  temperature  selector  to  the 
hottest  TL'F  combination  setting.  For  semi- 
autuniatic  clothes  washers,  open  the  hot 
water  faucet  valve  completely  and  close  the 
cold  water  faucet  valve  completely  to  achieve 
the  hottest  TUF  combination  setting. 

3  2  1.2.3  .Measure  the  respieaive  number 
of  gallons  (liters)  of  hot  and  cold  water  used 
to  fill  the  tub  for  the  wash  cycle. 

3.2.12.4  Measure  the  respective  number 
of  g.T!!cns  (liters)  of  hot  and  cold  water  used 
for  all  di't-p  rinse  cycles. 

3.2  1 .2.5     Measure  the  resftective  gallons 
(liters)  ct  hot  and  cold  water  used  for  all 
spray  rinse  cycles. 

3.2.  i.2.ti     For  automatic  clothes  washers 
repeat  sections  3.2.1.2.3,  3.2.1.2.4,  and 
3  2.1.2.5  for  each  of  the  other  wash/rinse 
temperature  selections  available  that  use  hut 
water.  For  semi-automatic  clotheswashers 
repeat  .sections  3  2.1.2.3.  3.2.1.2.4.  and 
3.2.1.2.5  for  the  TVh's  in  section  6  with  the 
following  water  faucet  valve  adjustments: 


Faucet  position 

Hot  valve 

Cold  valve 

Hot  

Con-,pletely 
open. 

Closed. 

UMI 
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SI« 


Faucet  position 

Hot  valve 

Cold  valve 

Warm  

CoW 

Comp»ete«y 

open. 
Closed 

Completely 

open. 
Completely 

open. 

3.2.1.2.7    Set  the  suds-saver  switch  to 
activate  the  suds-retum.  Re{>eat  sections 
3.2.1.2.3  to  3.2.1.2.5  for  a  Warm/Cold 
temp>erature  setting. 

3.2.1.3  Hot  and  cold  water  consumption 
with  the  water  level  selector  at  minimum  fill. 
Set  the  water  level  selector  at  minimum  nil 
and  insert  the  appropriate  test  load.  Activate 
the  normal  cycle  of  the  clothes  washer  and 
also  any  suds-saver  switch.  Repeat  sections 
3  2.1.2.2  through  3.2.1.2.7. 

3.2.1.4  Hot  and  cold  water  consumption 
for  clothes  washers  that  incorporate  a  partial 
fill  during  the  rinse  cycle.  When  sections 
3.2.1.2  and  3.2.1.3  cannot  be  used  for  clothes 
washers  that  incorporate  a  partial  fill  during 
the  rinse  cycle,  activate  any  suds-saver 
switch  and  operate  the  clothes  washer  for  the 
complete  normal  cycle  at  both  the  maximum 
water  fill  level  and  the  minimum  water  Till 
level  for  each  of  the  wash/rinse  temperature 
selections  available.  Measure  the  respective 
hot  and  cold  water  consumed  during  the 
complete  normal  cycle. 

3.2.2     Water-heating  clothes  washers.  For 
water-heating  clothes  washers  the  following 
temperature  settings  will  be  tested:  hottest 
setting  available  on  the  machine,  hot  (a 
minimum  of  140*^  (60.0°C)  and  a  maximum 
of  145''F  (62.8''C)),  warm  (a  minimum  of 
lOCF  (37.8^:)  and  a  maximum  of  105°F 
(40.6°C)).  and  coldest  setting  available  on  the 
machine.  These  temperature  must  be 
confirmed  by  measurement  using  a 
temperature  sensing  device. 

3.2.2.1    Per-cycle  electrical  energy 
consumption  at  maximum  fill.  Set  the  water 
level  selector  at  maximum  fill  available  on 
the  clothes  washer,  if  manually  controlled 

3.2.2.1.1  Hottest  wash  at  maximum  fill. 
Activate  the  machine  and  insert  the 
appropriate  test  load,  if  applicable.  Select  the 
normal  or  its  equivalent  wash  cycle.  Where 
spin  speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the  water 
temperature  selector  to  the  hottest  setting  and 
activate  the  wash  cycle.  Measure  and  record 
the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  Ehi  itu>. 

3.2.2.1.2  Hot  wash  at  maximum  fill. 
Insert  a  water  temperature  sensing  device 
inside  the  inner  drum  prior  to  testing. 
Activate  the  machine  and  insert  the 
appropriate  test  load,  if  applicable.  Select  the 
normal  or  its  equivalent  wash  cycle.  Where 
spin  speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the  water 
temperature  selector  to  the  hot  setting  (a 
minimum  of  140''F  (60.0°C)  and  a  maximum 
of  145''F  (62.8''C))  and  activate  the  wash 
cycle.  Verify  the  wash  water  temperature, 
which  must  be  at  a  minimum  of  140°F 
(eO.CC)  and  a  maximum  of  145°F  (62.8°C) 

If  the  measured  water  temperature  is  not 
within  the  specified  range,  stop  testing, 
adjust  the  lem(>erature  selector  accordingly 
and  repeat.the  procedure.  Otl.envise.  proceed 


and  complete  testing.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy  consumed 
for  the  complete  cycle  as  Eh  mu. 

3.2.2.1.3  IVorm  wash  at  maximum  fill. 
Repeat  section  3.2.2.1.2  for  a  warm  wash 
setting  at  a  minimum  of  lOCF  (37.8°C)  and 
a  maximum  of  105°F  (40.6°C)  Measure  and 
record  the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  E».mu' 

3.2.2.1.4  Cold  wash  at  maximum  fill. 
Repeat  section  3.2.2.1.1  for  the  coldest  water 
selling.  Measure  and  record  the  kilowatt- 
hours  of  electrical  energy  consumed  for  the 
complete  cycle  as  E^.m*..  Ensure  that  the  inlet 
water  temperature  is  maintained  p>er  section 
2.3. 

3.2.2.2  Per-cycle  water  consumption  at 
maximum  fill.  Measure  the  total  number  of 
gallons  (liters)  of  water  used  in  sections 
3.2.2.1.1,  3.2.2.1.2,  3.2.2.1.3,  and  3.2  2.1.4. 
including  all  wash,  deep  rinse,  and  spray 
rinse  cycles  as  Vwm,..,  Vhm*..  V»  ,„„.  and 

Vt  .ma». 

3.2.2.3  Per-cycle  electrical  energy 
consumption  at  minimum  fill.  Set  the  water 
level  selector  to  the  minimum  fill  position, 
if  manually  controlled. 

3.2.2.3.1     Hottest  wash  at  minimum  fill. 
Repeat  section  3.2.2.1.1.  Measure  and  record 
the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  Ehi.mm 
*     3.2.2.3.2     Hot  wash  at  minimum  fill. 
Repeat  section  3.2  2.1  2.  The  hot  wash  setting 
shall  be  at  a  minimum  of  140°F  (ecCC)  and 
a  maximum  of  145''F  (62  a'C).  Measure  and 
record  the  kilowatt-hours  of  electrical  enei;gy 
consumed  for  the  complete  cycle  as  Eh.mm- 

3.2.2.3.3  Warm  wash  at  minimum  fill. 
Repeat  section  3.2.2.1.2  for  warm  wash 
setting  at  a  minimum  of  100°F  (37.8''C)  and 
a  maximum  of  105°F  (40.6°C).  Measure  and 
record  the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  E«^,n. 

3.2.2.3.4  Cold  wash  at  minimum  fill. 
Repeat  section  3.2.2.1.1  for  the  coldest  wash 
setting.  Measure  and  record  the  kilowatt- 
hours  of  electrical  energy  consumed  for  the 
complete  cycle  as  Et.mm-  Ensure  that  the  inlet 
water  temperature  is  maintained  per  section 
23. 

3.2  2.4    Per-cycle  water  consumption  at 
minimum  fill.  Measure  the  total  number  of 
gallons  (liters)  of  water  used  in  sections 
3.2.2.3.1.  3.2.2.3.2.  3.2.2.3.3,  and  3.2.2.3.4, 
including  all  wash,  deep  rinse,  and  spray 
rinse  cycles. 

3  3  Moisture  content  of  test  load  Weigh 
the  test  loads  after  completion  of  test  cycles 
in  warm  wash/cold  rinse  or  cold  wash/cold 
rinse  temperature  setting  for  both  maximum 
and  minimum  water  Tills. 

3.4    Data  recording.  Record  for  each  test 
cycle  in  sections  3.2.1  through  3.3. 

3.4.1     Nonwater-heating  clothes  washers. 

3.4.1.1  Record  the  kilowatt-hours  of 
electrical  energy.  Me,  consumed  during  the 
test  to  operate  the  clothes  washer  in  section 
3.2.1.1. 

3.4.1.2  Record  the  individual  gallons 
(liters)  of  hot  and  cold  water  consumption. 
Vh,  and  Vc,.  measured  at  maximum  fill  level 
for  each  wash/rinse  TUF  combination  setting 
in  section  3.2.1.2.  excluding  any  fresh  make- 
up water  required  to  complete  the  fill  during 
a  suds-retum  cycle. 

3.4.1.3  Record  the  individual  gallons 
(liters)  of  hot  and  cold  water  consumption. 


Vhj  and  Vc,,  measured  at  minimum  fill  level 
for  each  wash/rinse  TUF  combination  setting 
in  section  3.2.1.3,  excluding  any  fresh  make- 
up water  required  to  complete  the  fill  during 
a  suds-retum  cycle. 

3.4.1.4     Record  the  individual  gallons 
(liters)  of  hot  and  cold  water.  ShH  and  Scm, 
measured  at  maximum  fill  for  the  suds-relurr 
cycle. 

3.4  1.5    Record  the  individual  gallons 
(liters)  of  hot  and  cold  water,  Shi  and  Sci , 
measured  at  minimum  fill  for  the  suds-retum 
cycle. 

3.4.2  Water-heating  clothes  washers. 
3.4.2.1     Record  the  kilowatt-hours  of 

elecU'ical  energy  Eh<nu<.  £»,««.  E.  m.».  and 
Ec.m»  consumed  at  maximum  fill  level  for 
each  wash/rinse  TUF  combination  setting  in 
sections  3.2.2.1.1,  3.2.2.1.2,  3.2.2  1.3,  and 
3.2.2.1.4,  respectively. 

3.4  2.2     Record  the  total  gallons  (liters)  of 
water  consumption.  Vm™,.  Vh  m*,.  V«, .„„.  and 
Vi.m»,.  measured  at  maximum  fill  level  for 
each  wash/rinse  TUF  combination  setting  in 
section  3.2.2.2. 

3.4.2.3  Record  the  kilowatt-hours  of 
electrical  energy,  Ehim.n.  E^  „,„,  £«„,,„.  and 
E^/nm  consumed  at  minimum  fill  level  for 
each  wash/rinse  TUF  combination  setting  in 
section  3.2.2.3.1,  3.2.2.3.2,  3.2.2.3.3,  and 
3.2  2.3.4,  respectively. 

3.4.2.4  Record  the  total  gallons  (liters)  of 
water  consumption,  Vh,„,„.  Vh  „,„.  V«  „,,„.  and 
V(  mm,  measured  at  minimum  fill  level  for 
each  wash/rinse  TUF  combination  setting  in 
section  3.2.2.4. 

3.4.3  Record  the  weight  of  the  test  loads, 
Wm,.  and  Wmm.  after  completion  of  test 
cycles  in  section  3.3. 

4.  Calculation  of  Derived  Results  From  Test 
Measurements 

4.1     Energy  consumption. 

4.1.1     Nonwater-heating  clothes  washers. 

4.1.1.1     Per-cycle  temperature-weighted 
hot  water  consumption  for  maximum  and 
minimum  water  fill  levels.  Calculate  for  the 
cycle  under  test  the  per<ycle  temperature 
weighted  hot  water  consumption  for  the 
maximum  water  fill  level,  VhmM.  and  for  the 
minimum  water  fill  level.  Vhmm.  expressed  in 
gallons  per  cycle  (liters  per  cycle)  and 
defined  as: 


Vh^=X,I[Vh.xTUF.]+ 
1=1 


XjTUFv^xShu] 


Where: 

Vh,  =  reported  hot  water  consumption  in 
gallons  per  cycle  (liters  j>er  cycle)  at 
maximum  fill  for  each  wash/cycle  TUF 
combination  setting,  as  provided  in 
section  3.4.1.2.  (If  a  clothes  washer  is 
equipped  with  two  different  wash/rinse 
temperature  selections  that  have  the 
same  basic  TUF  label  (one  of  them  has 
its  water  temperature  controlled  by 
thermostatically  controlled  valves  and 
the  other  one  does  not),  then  the  higher 
of  the  two  V.'s  shall  be  used  for  the 
calculation.) 

TUF,  =  applicable  temperature  use  factor  in 
section  5  or  6. 


n  =  number  of  wash/rinse  I UF  combination 
setting  available  to  the  user  for  the 
clothes  washer  under  test. 

TUF.  =  temperature  use  factor  for  warm 
wash  setting. 

'■'or  clothes  washers  equipped  with  the 
suds-saver  feature: 

Xi  =  frequency  of  use  without  the  suds-saver 

feature  =  0.86. 
X;  =  frequency  of  use  with  the  suds-saver 

feature  =  0.14. 
Shu  =  fresh  make-up  water  measured  during 

suds-retum  cycle  at  maximum  water  fill 

level. 

For  clothes  washers  not  equipped  with  the 
suds-saver  feature: 


X,  =1.0 


X,  -0.0 


and 


Vh„„  =X, 

mm  I 


n 

II 


Vh  xTUF.  h 


,1^ 


X,[TUF^  xSHlJ 


Where: 

Vh,  =  reported  hot  water  consumption  in 
gallons  f>er  cycle  (liters  p)cr  cycle)  at 
minimum  fill  for  each  wash/rinse  TUF 
combination  setting,  as  provided  in 
setrtion  3.4.1.3.  (If  a  clothes  washer  is 
equipped  with  two  different  wash/rinsf 
temperature  selections  that  have  the 
same  basic  Tl'F  label  (one  of  them  has 
its  water  temperature  controlled  by 
thermostatically  controlled  valves  and 
the  other  one  does  not),  then  the  highei 
of  the  two  V,'s  shall  be  used  for  the 
calculation.) 

TUF,  =  applicable  temperature  use  factor  in 
section  5  or  6. 

ShL  =  fresh  hot  make-up  water  measured 
during  suds-return  cycle  at  minimum 
water  fill  level. 

n  =  as  defined  above. 

TUF»  =  as  defined  above. 

Xi  =  as  defined  above. 

X;  =  as  defined  above. 

4.1.1.2    Total  per-cycle  hot  (to ter  energy 
consumption  for  maximum  and  minimum 
water  fill  levels.  Calculate  the  total  p»er-cycle 
hot  water  energy  consumption  for  the 
maximum  water  fill  level.  Em*,  and  for  the 
minimum  water  level,  Em,n.  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 

Enu.=[Vh^xTxKxMF) 

Where; 

T  =  temperature  rise  =  90°F  (50"^). 

K  =  water  specific  heat  =  0.00240  kWh/ 
(gal°F)  10.00114  kWh/(L°C)|. 

Vhma.  =  as  defined  in  section  4.1.1.1. 

MF  =  multiplying  factor  to  account  for 

absence  of  test  load=0.94  for  top-loader 
vertical  axis  clothes  washers  that  are 
sensor  filled.  1.0  for  all  other  clothes 
washers 

and: 


E„..„=[Vh,„.„xTxKxMF] 
Wher«: 

T  =  as  defined  above. 

K  =  as  defined  above. 

Vhmm  =  as  defined  in  section  4.1.1.1. 

MF  =  as  defined  in  section  4.1.1.2. 

4.1.1.3  Total  weighted  per-cycle  hot  water 
energy  consumption  expressed  in  kilowatt- 
hours.  Calculate  the  total  weighted  per  cycle 
hot  water  energy  consumption,  Et,  expressed 
in  kilowatt-hours  per  cycle  and  defined  as: 

ET=|E„^.xF^^]-t-[E^,„xF^,J 

Where: 

Fmi.=usage  fill  factor=0.72 
Fm,n=usage  fill  factor=0.28 
Ema»=as  defined  in  section  4.1.1.2. 
Em,n=as  defined  in  section  4.1.1.2. 

4.1.1.4  Per-cycle  machine  electrical 
energy  consumption.  The  value  recorded  in 
section  3.4.1.1  is  the  per-cycle  machine 
electrical  energy  consumption,  Mt,  expressed 

n  kilowatt-hours  per  cycle. 

4.1.1.5  Per-cycle  water  energy 
consumption  using  gas-heated  or  oil-heated 
water.  Calculate  for  the  normal  cycle  the  p>er- 
cycle  water  consumption.  Etc.  using  gas 
heated  or  oil-heated  water,  expressed  in  BTU 
per  cycle  (mega joules  per  cycle)  and  defined 


d  "Tf^       C  -T"     ^    ~~    *\ 


3412  BTU 
kNVh 


or  E 


TO 


=  Ej  X  — X 


3.6  MJ 
kWh 


Where: 

e  =  nominal  gas  or  oil  water  heater 

efficiency=0.75. 
Et  =  as  defined  in  section  4.1.1.3. 
4.1.1.6     Total  per-cycle  energy 
consumption  when  electrically  heated  water 
is  used.  Calculate  for  the  normal  cycle  the 
total  per-cycle  energy  consumption,  Ete. 
using  electrically  heated  water,  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 

Etk^Et+Me 
Where: 

Et  =  as  defined  in  section  4.1.1.3 
Me  =  as  defined  in  section  4.1.1.4. 

4.1.2     Water-heating  clothes  washers. 

4.1.2.1     Per-cycle  temperature-weighted 
energy  consumption  for  maximum  and 
minimum  water  fill  le\'els.  Calculate  for  the 
cycle  under  test  the  per-cycle  temperature 
weighted  energy  consumption  for  the 
maximum  water  fill  level,  Enu..  and  for  the 
minimum  water  fill  level,  Emm.  expressed  in 
kilowatt-hours  f»er  cycle  and  defined  as: 

E^=(0.05xE^^)-.(0.25xE,^) 

^(0-55xE,_)+(0.15xE,_) 
and. 


E„.„=(0.05xE^„,„)  +  (0.25xE,„„„) 

+  (0-55xE,^.„)  +  (o.l5xE,„J 

Where: 

Ehima.  =  as  defined  in  section  3.2.2.1.1 
Eh.m«  =  as  defined  in  section  3.2.2.1.2 
E»  m»«  =  as  defined  in  section  3.2.2.1.3 
Ec.ma.  =  as  defined  in  section  3.2.2.1.4 
Ehi  mm  =  as  defined  in  section  3.2.2.3.1 
Eh.mm  =  as  defined  in  section  3.2.2.3  2 
Ew.mm  =  as  defined  in  section  3.2.2.3.3 
Ecmm  =  as  defined  in  section  3.2.2.3.4 

4.1.2.2     Total  weigh  ted  per-cycle  energy 
consumption  expressed  in  kilowatt-hours. 
Calculate  the  total  weighted  per  cycle  energy 
consumption,  Et.  expressed  in  kilowatt- 
hours  per  cycle  and  defined  as: 

Et  =  [E„«„  X  F^  ]+ [E^,„  X  F^  J 

Where: 

Fma»  =  as  defined  in  section  4.1.1.3. 
Fmm  =  as  defined  in  section  4.1.1.3. 
Emi.  =  as  defined  in  section  4.1.2.1. 
Emm  =  as  defined  in  section  4.1.2.1 

4 . 2    Per-cycle  energy  consumption  for 
removal  of  moisture  from  test  load.  Calculate 
the  per-cycle  energy  required  to  remove  the 
moisture  of  the  test  load,  moisture  removal 
energy.  Hv.  expressed  in  kilowatt-hours  per 
cycle  and  defined  as: 


Hv={W2-W,)xD 


EF 
Where: 

Wj  =  Weighted  test  load  after  normal  cycles, 
in  lbs  (kg). 

=  [(Wm,,xFm..)+(Wm.hXFm,„)|. 

Wm„  =  as  defined  in  section  3.4.3. 
Wm,„  =  as  defined  in  section  3.4.3. 
Fmi.  =  as  defined  in  section  4.1.1.3. 
'Fmm  =  as  defined  in  section  4.1.1.3. 
W|  =  weighted  reference  weight  (bone  dry)  of 
test  load. 
=  5.88  lbs  (2.42  kg)  for  standard  size 

clothes  washers. 
=  3  lbs  (1.36  kg)  for  compact  size  clothes 
washers. 
DfcF  =  nominal  energy  required  for  a  clothes 
dryer  to  remove  moisture  from  clothes. 
0.5kWh/Ibs(l.lkWh/kg). 
4.3     Water  consumption. 
4.3.1     Non  water-heating  clothes  washers. 
4.3.1.1     Per-cycle  temperature-weighted 
water  consumption  for  maximum  and 
minimum  water  fill  levels.  Calculate  for  the 
cycle  under  test  the  f>er-cycle  tempwrature- 
weighted  total  water  consumption  for  the 
maximum  water  fill  level,  Qm...  and  for  the 
minimum  water  fill  level.  Qn>m.  expressed  in 
gallons  per  cycle  (liters  per  cycle)  and 
defined  as: 

Q„ux=x,5;[(vh.-HVc.)xruF.] 

id 


X,[TUF^,x(Sh„^ScH)] 


Where: 


UMI 


UMI 
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Vh)  -  hot  watar  oonsumption  in  ydkms  per- 

c^rcfo  at  max'unuiD  fiU  for  each  wash/ 

rinse  TUF  combination  setting,  as 

pravidad  ia  aaction  3/4.1.2. 
Vc,  =  cold  water  consumption  in  gallons  p>er- 

cycle  at  maximum  fill  for  each  wash/ 

rinsa  TUF  oombioation  wtting.  — 

provided  in  caciion  3.4.1.2. 
TUFi  3  ^plicable  temperature  usa  factor  in 

section  5  or  6. 
n  =  number  of  wash/rinse  TUF  combination 

settings  avaiiabl$  to  the  user  for  the 

clothes  washer  under  test. 
TUF«  »  temperature  use  factor  for  warm 

wash  Sfltting. 
For  clothes  washers  equipped  with  suds- 
saver  feature: 
Xi  -  fraqueocy  of  use  without  suds-saver 

fp8ture-0.86 
Xj  =  frequency  of  use  with  suds-saver 

feature=0.14 
ShH  B  frc^h  hot  water  make-up  measured 

during  suds-return  cycle  at  maximum 

water  fill  level. 
Sch  =  fresh  cold  water  make-up  measured 

during  luds-return  cycle  at  maximum 

water  fill  Iwrel. 
For  clothes  washers  not  equipped  with 
suds-saver  feature: 


X,  =1.0 


Xj  =  0.0 


and 


H 

-hXj[TUF,x(ShL+SCL)] 

Where: 

Vhj  '  hot  water  voosumpt  ton  in  gallons  per 
cycle  (liters  per  cycle)  at  minimum  fill 
for  aach  wask/rinsa  TUF  cxwnbi  nation 
setting,  as  provided  in  section  3.4.1.3. 

Vcj  =  coid  water  consumption  in  gallons  per 
cycle  (liters  per  cycle)  at  minimum  fill 
for  each  wash/rinse  TUF  combinatioo 
setting,  as  provided  in  section  3  4.1.3. 

TUFj  =  applicable  temperature  use  factor  in 
section  5  or  6. 

Shu  =  fresh  hot  and  cold  make-up  water 
measured  during  suds-return  cycle  at 
minimum  water  fill  level. 

Scu  «  fresh  hot  and  coW  make-up  water 
measured  during  suds-retum  cycle  at 
mininH^m  water  fill  le\*el. 

n  >  as  defined  In  section  4.3.1.1. 

TUF.  -a«  defined  in  section  4.3.1.1. 

Xi  s  as  defined  ia  section  4.3.1.1. 

X2  >  as  defifted  in  section  4.3.1.1. 
4.3.1.2     Total  freighted  per<yck  watrr 

consumption.  Calculate  the  total  weighted 

per  cycle  water  consumption,  Qr.  expressed 

in  gallons  par  cycle  (liters  per  cycle)  and 

defioadas: 


xF 

cmax         max 


MQ 


Qt=Iq 

Whwe: 

Fmu  3  as  defined  in  section  4.1.1.3. 

Fmin  =  as  dePiiieu  iu  secliun  4.1.1.3. 


mm       ''mm . 


Q,M>  "  >s  defined  in  section  4.3.1.1. 
Qron  =  as  defined  in  section  4.3.1.1. 

4.3.2     Water-heating  clothes  washers. 

4  3.2.1     Per-cycle  temperxiture-weighted 
water  consumption  for  maximum  and 
minimum  wattr  fiU  ieveis.  Calculate  for  the 
cycle  under  test  the  par-cycle  temperature 
weighted  total  water  consumption  for  the 
maximum  water  fill  level.  QmK.  and  for  the 
minimum  water  fill  level.  Q««h  expressed  in 
gallons  per  cycle  (liters  per  cycle)  and 
defined  as: 

Qm«  -  {005 X  V^^  )*(0.25 K  V, ^  ) 
+  (0-55xV„_)  +  (0.15xV,^) 
and. 

Qm.n=(005KV^^)  +  (0.25xV,^) 

+  (0.55xV.^)  +  (0.15xV,^) 

Whore: 

Vh.j«,  «  as  defined  in  section  3.2.2.2. 
Vh.m».  =  as  defined  in  section  3.2.2.2. 
V..m..  =  as  defined  in  section  3.2.2.2. 
Vcmw  =  as  defined  in  section  3.2.2.2. 
Vfc,  „*n  «  OS  defined  in  sertion  3  2.2.4. 
V'h.min  *  as  defined  in  section  3.2.2.4. 
V.jnm  ^  as  defirted  in  section  3.2.2.4. 
Vc.nv  <*  es  defined  in  section  3.2.2.4. 

4.3.2.2     Total  weighted  per-cycle  water 
consumption.  Calculate  the  total  weighted 
per  cyde  water  oonsumption.  Qt.  expressed 
in  gallons  per  cycle  (liters  per  cycle)  and 
defined  as: 


Qt=Iq««><f-u.Mq 


xF 

mm         min  ; 


4.4.2     Water-h«itiag  dothes  washers. 
Calculate  the  raodifiod  energy  factor.  MEF. 
expressed  in  cubic  feet  per  kilowatt-hours 
per  cycle  (liters  per  kilowatt-hours  per  cyclel 


Where: 

Fm.«  =  as  defined  in  section  4.1.1.3. 
Fmin  =  as  defined  in  section  4.1.1.3. 
Q^.  =  as  defined  in  section  4.3.2.1. 
Q;n,„  =  as  defined  in  section  4.3.2.1.    • 

4.3.3     Water  consumption  factor. 
Calculate  the  water  oonsump'ion  factor. 
WCF.  axpressed  in  cubic  feet  par  gallon  per 
cycle  (liter  per  liter  per  cycle),  as: 

c 

WCF  = 

Qt" 

Where: 

C  =  as  defined  in  section  3.1.1  or  3.1.2. 
Qt  3  as  defined  in  section  4.3.1.2  for 
nonwater-heating  clothes  washers. 

4.4    Modified  energy  factor. 

4.4.1     Nonwater-heating  dothes  washers. 
Calculate  the  modified  energy  factor,  MEF. 
expressed  in  cubic  feet  per  kilowatt-hours 
per  cycle  (liters  per  kilowatt-hours  per  cycle). 


MEF  = 


(Me  +  Et  +  Hv) 


Wtere: 

C  =  as  defined  in  section  3.1.1  or  3.1.2. 
Me  =  as  defiasd  in  section  4.1.1.4. 
Et  «  as  defined  in  section  4.1.1.3. 
Hv  =  as  dofiiieJ  in  section  4.2. 


MEF  = 


(Et+"v) 


Where: 

C  =  as  defined  in  section  3.1.1  or  3.1.2. 
Et  c  as  defined  in  section  4.1.2.2. 
Hv  =  as  defined  in  sectioo  4.2. 

5.  Applicable  Temperature  Use  Factors  for 
Determining  Hot  Water  Usage  for  Various 
Wash/Rinse  Temperature  Selections  for  All 
Automatic  Clothes  Washers 
5.1     Fiw-temperature  selection  (n=5). 


Wash/rinse  temperature 
setting 

Temperature 

use  factor 

(TUF) 

HotWarm 

Hot/Cold - 

Warm/Warm 

Warm/Cold 

Cold/CoW -.... 

0.18 
.12 
.30 
25 
.15 

5.2    Four-temperature  selection  ln=4). 


WasJi^inae  tempefature 
ceding 


Alterrtate  t: 
Mot/Warm  _.. 

Hot^Cotd 

Warn^Cold  .. 

CokyCoid  .... 
Alternate  M: 

Hot/Warm  .... 

Hot/Go«d  

Warm/Warm 

WarmCotd  .. 
Alternate  III: 

Hot/CoW  

WamVWarm 

WarrrVCokJ  .. 

Cold/Cold  .... 


Temperature 

use  factor 

(TUF) 


0.18 
.12 
.55 

.15 

0.18 
.12 
.30 
.40 

0.12 
.18 
.55 
.15 


5.3     Three-temperature  selection  (n=3). 


Wash^lnse  temperature 
setting 

Temperature 

use  factor 

(TUF) 

Alternate »: 

Hotvrarm 

WamyCoW     

CokyCohj  ~.~. _»• 

Alternate  II: 
Hot/CoW      

0.30 
.55 
.15 

0.30 

Warm/GoW  

Cdd/GoJd - 

Alternate  III: 

Hot/CoW  „ 

WarnVWami  .„          _    ™ 
CoW/CoW  

.55 
.15 

0.30 
.55 
.15 

6.  Applicable  Temperature  Use  Factors  for 
Determining  Hot  Wateir  Usage  for  Various 
Wash/Rjnse  Temperature  SetUngs  for  All 
Semi-Automatic  Clothes  Washers 
6.1     Sixtcir.pcrsturc  ccttir^  (n-€). 
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Wash/rinse  temperature 
setting 

Temperature 

use  factor 

(TUF) 

Hot/Hot 

Hot/Warm 

Hot/CokJ 

Warm/Warm 

WamVCold 

Cdd/Cold 

.15 
.09 
.06 
.42 
.13 
.15 

§430.62    [Amended] 

7.  Section  430.62  (a)(2)  is  amended  by 
adding  "energy  factor  (for  clothes  washers, 
clothes  dryers,  and  dishwashers)"  after  "(for 
pool  heaters),"  and  before  "and  annual  fuel 
utilization  efficiency". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9. 122. 123, 131,  and  132 

[FRL-6173-7] 

RIN  204O-AC08 

Final  Water  Quality  Guidance  for  the 
Great  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  EPA  is  publishing  Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System.  Great  Lakes  States  and  Tribes 
will  use  the  water  quality  criteria, 
methodologies,  policies,  and  procedures 
in  the  Guidance  to  establish  consistent, 
enforceable,  long-term  protection  for 
fish  and  shellHsh  in  the  Great  Lakes  and 
their  tributaries,  as  well  as  for  the 
people  and  wildlife  who  consume  them. 

The  Guidance  was  initially  developed 
by  the  Great  Lakes  States,  EPA,  and 
other  Federal  agencies  in  open  dialogue 
writh  citizens,  local  governments,  and 
industries  in  the  Great  Lakes  ecosystem. 
It  will  affect  all  types  of  pollutants,  but 
will  target  especially  the  types  of  long- 
lasting  pollutants  that  accumulate  in  the 
food  web  of  large  lakes. 

The  Guidance  consists  of  water 
quality  criteria  for  29  pollutants  to 
protect  aquatic  life,  wildUfe,  and  human 
health,  and  detailed  methodologies  to 
develop  criteria  for  additional 
pollutants;  implementation  procedures 
to  develop  more  consistent,  enforceable 
water  quality-based  effluent  limits  in 
discharge  permits,  as  well  as  total 
maximum  daily  loads  of  pollutants  that 
can  be  allowed  to  reach  the  Lakes  and 
their  tributaries  from  all  sources;  and 
antidegradation  policies  and 
procedures. 

Under  the  Clean  Water  Act,  the  States 
of  Illinois,  Indiana,  Michigan, 
Minnesota,  New  York,  Ohio, 
Pennsylvania,  and  Wisconsin  must 
adopt  provisions  into  their  water  quality 
standards  and  NPDES  permit  programs 
within  two  years  (by  March  23.  1997) 
that  are  consistent  with  the  Guidance,  or 
EPA  will  promulgate  the  provisions  for 
them.  The  Guidance  for  the  Great  Lakes 
System  will  help  establish  consistent, 
enforceable,  long-term  protection  from 
all  types  of  pollutants,  but  will  place 
short-term  emphasis  on  the  types  of 
long-lasting  pollutants  that  accumulate 
in  the  food  web  and  pose  a  threat  to  the 
Great  Lakes  System.  The  Guidance 
includes  minimum  water  quality 
criteria,  antidegradation  policies,  and 
implementation  procedures  that  provide 
a  coordinated  ecosystem  approach  for 


addressing  existing  and  possible 
pollutant  problems  and  improves 
consistency  in  water  quality  standards 
and  permitting  procedures  in  the  Great 
Lakes  System.  In  addition,  the  Guidance 
provisions  help  establish  consistent 
goals  or  minimum  requirements  for 
Remedial  Action  Plans  (RAPs)  and 
Lakewide  Management  Plans  (LaMPs) 
that  are  critical  to  the  success  of 
international  multi-media  efforts  to 
protect  and  restore  the  Great  Lakes 
ecosystem. 

EFFECTIVE  DATE:  April  24.  1995. 
ADDRESSES:  The  public  docket  for  this 
rulemaking,  including  applicable 
Federal  Register  documents,  public 
comments  in  response  to  these 
documents,  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System. 
Response  to  Comments  Document,  other 
major  supporting  documents,  and  the 
index  to  the  docket  are  available  for 
inspection  and  copying  at  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone  312- 
886-0142). 

Information  concerning  the  Great 
Lakes  Initiative  (GLI)  Clearinghouse  is 
available  from  Ken  Fenner,  Water 
Quality  Branch  Chief.  (WQS-16J).  U.S. 
EPA  Region  5,  77  W.  Jackson  Blvd., 
Chicago,  IL  60604  (312-353-2079). 

Copies  of  the  Information  Collection 
Request  for  the  Guidance  are  available 
by  writing  or  calling  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
St.,  S.W.  (Mail  Code  2136),  Washington, 
DC  20460  (202-260-2740). 

Selected  documents  supporting  the 
Guidance  are  also  available  for  viewing 
by  the  public  at  locations  listed  in 
section  XI  of  the  preamble. 

Selected  documents  supporting  the 
Guidance  are  available  by  mail  upon 
request  for  a  fee.  Selected  documents 
are  also  available  in  electronic  format  at 
no  incremental  cost  to  users  of  the 
Internet.  See  section  XI  of  the  preamble 
for  additional  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kermeth  A.  Fenner,  Water  Quality 
Branch  Chief  (WQS-16J).  U.S.  EPA 
Region  5.  77  W.  Jackson  Blvd..  Chicago, 
IL  60604  (312-353-2079). 
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Amended 
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I.  Introduction 

Section  118(c)(2)  of  the  Clean  Water 
Act  (CWA)  (Pub.  L.  92-500  as  amended 
by  the  Great  Lakes  Critical  Programs  Act 
of  1990  (CPA),  Pub.  L.  101-596. 
November  16,  1990)  required  EPA  to 
publish  proposed  and  final  water 
quality  guidance  on  minimum  water 
quality  standards,  antidegradation 
poUcies,  and  implementation 
procedures  for  the  Great  Lakes  System. 
In  response  to  these  requirements,  EPA 
published  the  Proposed  Water  Quality 
Guidance  for  the  Great  Lakes  System 
(proposed  Guidance)  in  the  Federal 
Register  on  April  16,  1993  (58  FR 
20802).  EPA  also  published  four 
subsequent  documents  in  the  Federal 
Register  identifying  corrections  and 
requesting  comments  on  additional 
related  materials  (April  16,  1993,  58  FR 
21046;  August  9.  1993.  58  FR  42266; 
September  13.  1993.  58  FR  47845;  and 
August  30.  1994.  59  FR  44678).  EPA 
received  over  26.500  pages  of 
comments,  data,  and  information  frum 
over  6.000  commenters  in  response  tr) 


these  documents  and  from  meetings 
with  members  of  the  public. 

After  reviewing  ana  analyzing  the 
information  in  the  proposal  and  these 
comments.  EPA  has  developed  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (final  Guidance), 
pubUshed  in  this  document  and 
codified  in  40  CFR  part  132.  which 
includes  six  appendixes  of  detailed 
methodologies,  policies,  and 
procedures.  This  preamble  describes  tlie 
background  and  purpose  of  the  final 
Guidance,  and  briefly  summarizes  the 
major  provisions.  Detailed  discussion  of 
EPA's  reasons  for  issuing  the  final 
Guidance,  analysis  of  comments  and 
issues,  description  of  specific  changes 
made  to  the  proposed  Guidance,  and 
further  description  of  the  final 
Guidance,  are  provided  in  "Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System:  Supplementary  Information 
Document"  (SID).  (EPA,  1995.  820-B- 
9.5-001)  and  in  additional  technical  and 
supporting  documents  which  are 
available  in  the  docket  for  this 
rulemaking.  Copies  of  the  SID  and  other 
supporting  documents  are  also  available 
from  EPA  in  electronic  fonnat,  or  in 
printed  form  for  a  fee  upon  request;  see 
section  XI  of  this  preamble. 

II.  Background 

The  Great  Lakes  are  one  of  the 
outstanding  natural  resources  of  the 
world.  They  have  played  a  vital  role  in 
the  history  and  development  of  the 
United  States  and  Canada,  and  have 
physical,  chemical,  and  biological 
characteristics  that  make  them  a  unique 
ecosystem.  The  Great  Lakes 
themselves — Lakes  Superior,  Huron, 
Michigan.  Erie  and  Ontario  and  their 
connecting  channels — plus  all  of  the 
streams,  rivers,  lakes  and  other  bodies  of 
water  that  are  within  the  drainage  basin 
*   of  the  Lakes  collectively  comprise  the 
Grnat  Lakes  System. 

The  System  spans  over  750  miles 
across  eight  States — New  York, 
Pennsylvania.  Ohio.  Michigan,  Indiana, 
Illinois.  Wisconsin  and  Minnesota — and 
the  Province  of  Ontario.  The  Lakes 
contain  approximately  18  percent  of  the 
world's  and  95  percent  of  the  United 
States'  fresh  surface  water  supply.  The 
Great  Lakes  are  a  source  of  drinking 
water  and  energy,  and  are  used  for 
recreational,  transportation,  agricultural 
and  industrial  purposes  by  the  more 
than  46  million  Americans  and 
Cinadians  who  inhabit  the  Great  Lakes 
region,  including  29  Native  American 
tribes.  Over  1.000  industries  and 
millions  of  jobs  are  dependent  upon 
water  from  the  Great  Lakes.  The  Great 
Lakes  System  also  supports  hundreds  of 
species  of  aquatic  life,  midlife  and 


plants  along  more  than  4.500  miles  of 
coastline  which  boast  six  National  Parks 
and  Lakeshores.  six  National  Forests, 
seven  National  Wildhfe  Refuges,  and 
hundreds  of  State  ptarks.  forests  and 
sanctuaries. 

Because  of  their  unique  featiu^s.  the 
Great  Lakes  are  viewed  as  important  to 
the  residents  of  the  region,  and  to  the 
Nation  as  a  whole.  The  natural 
resources  of  the  region  have  contributed 
to  the  development  of  its  economy.  The 
Lakes'  natural  beauty  and  aquatic 
resoiures  form  the  basis  for  heavy 
recreational  activity.  The  Great  Lakes 
Basin  Ecosystem — the  interacting 
components  of  air,  land,  water  and 
living  organisms,  including  humans, 
that  live  within  the  Great  Lakes  drainage 
basin — is  a  remarkably  diverse  and 
unique  ecosystem  important  in  the 
global  ecology. 

In  the  past  few  decades,  the  presence 
of  environmental  contaminants  in  the 
Great  Lakes  has  been  of  significant 
concern.  In  spite  of  the  fact  that  the 
Great  Lakes  contain  5.500  cubic  miles  of 
water  that  cover  a  total  surface  area  of 
94.000  square  miles,  they  have  proved 
to  be  sensitive  to  the  effects  of 
pollutants  that  accumulate  in  them.  The 
internal  responses  and  processes  that 
operate  in  the  Great  Lakes  because  of 
their  depth  and  long  hydraulic 
residence  times  cause  pollutants  to 
recycle  between  biota,  sediments  and 
the  water  column. 

The  first  major  basin-wide 
environmental  problem  in  the  Great 
Lakes  emerged  in  the  late  1960s,  when 
increased  nutrients  had  dramatically 
stimulated  the  growth  of  green  plants 
and  algae,  reduced  dissolved  oxygen 
levels,  and  accelerated  the  process  of 
eutrophication.  As  oxygen  levels 
continued  to  drop,  certain  species  of 
insects  and  fish  were  displaced  from 
affected  areas  of  the  Great  Lakes  Basin 
Ecosystem.  Envirormiental  managers 
determined  that  a  lakewide  approach 
was  necessary  to  adequately  control 
accelerated  eutrophication.  From  the 
late  1960s  through  the  late  1970s. 
United  States  and  Canadian  regulator)' 
agencies  agreed  on  measures  to  limit  the 
loadings  of  phosphorus,  including 
effiuent  limits  on  all  major  mimicipal 
sewage  treatment  facilities,  limitations 
on  the  phosphorus  content  in  household 
detergents,  and  reductions  in  nonpoint 
source  runoff  loadings.  As  a  result  of  all 
of  these  efforts,  open  lake  phosphorus 
concentrations  have  decUned,  and 
phosphorus  loadings  from  municipal 
sewage  treatment  facilities  have  been 
reduced  by  an  estimated  80  to  90 
percent.  These  reductions  have  resulted 
in  dramatic  improvements  in  nearshore 


watftr  quality  and  measurable 
improvements  in  open  lake  conditions. 

More  recentlj^  scientists  and  pubUc 
leaders  have  reached  a  general 
cohscnsus  that  the  presence  of 
environmentally  p>ersistent, 
bioaccumulative  contaminants  is  a 
serious  environmental  threat  to  the 
Great  Lakes  Basin  Ecosystem.  Beginning 
in  1963.  advCTse  environmental  impacts 
in  the  form  of  poor  reproductive  success 
and  high  levels  of  the  pesticide  DDT 
were  observed  in  herring  gulls  in  Lake 
Michigan.  Throiigh  ongoing  research, 
scientists  have  detected  362 
contaminants  in  the  Great  Lakes  System. 
Of  these,  approximately  one  third  have 
toxicological  data  showing  that  they  can 
have  acute  or  chronic  toxic  effects  on 
aquatic  life,  wildlife  and/or  human 
health.  Chemicals  that  have  been  found 
to  bioacciunulate  at  levels  of  concern  in 
the  Cruat  Lakes  include,  but  are  not 
limited  to,  polychlorinated  biphenyls 
(PCBs).  mercury,  DDT.  dioxin. 
chlordane.  and  mirex.  The  main  route  of 
exposure  to  these  chemicals  for  humans 
is  through  the  consumption  of  Great 
Lakes  fish. 

Potential  adverse  human  health 
effects  by  these  pollutants  resulting 
fi-om  the  consumption  of  fish  include 
both  the  increased  risk  of  cancer  and  the 
potential  for  systemic  or  noncancer  risks 
such  as  kidney  damage.  EPA  has 
calculated  health  risks  to  populations  in 
the  Great  Lakes  basin  horn  consumption 
of  contaminated  fish  based  on  exposure 
to  eight  bioaccumulative  pollutants: 
chlordane.  DDT.  dieldrin. 
hexachlorobenzene.  mercury.  PCBs. 
2.3.7.8-TCDD.  and  toxaphene  These 
chemicals  were  chosen  based  on  their 
potential  to  cause  adverse  human  health 
effects  (i.e..  cancer  or  disease)  and  the 
availability  of  information  on  fish  tissue 
contaminant  concentrations  from  the 
Great  Lakes. 

Based  on  these  data,  EPA  estimates 
that  the  hfetime  cancer  risks  for  Native 
Americans  in  the  Great  Lakes  System 
due  to  ingestion  of  contaminated  fish  at 
current  concentrations  range  from  1.8  x 
10"  '  (Lake  Superior)  (1.8  in  one 
thousand)  to  3.7  x  10  ~  ^  (Lake  Michigan) 
(3.7  in  100).  Estimated  risks  to  low 
income  minority  sport  anglers  range 
from  2.5  X  10  ~  ^  (2.5  in  one  thousand) 
(Lake  Superior)  to  1.2  x  10  "  -  (1.2  in 
100)  (Lake  Michigan).  Estimated  risks 
for  other  sport  anglers  range  from  9.7  x 
10  ~*  (9.7  in  ten  thousand)  (Lake 
Superior)  to  4.5  x  10 "  ^  (4.5  in  one 
thousand)  (Lake  Michigan).  (See  section 
I.B.2.a  of  the  SID.)  In  comparison.  EPA 
has  long  maintained  that  1  x  10'*  (one 
in  ten  thousand)  to  1  x  10  "«  (one  in  1 
millt(Hi)  is  an  appropriate  range  of  risk 
to  protect  human  health. 
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EPA  also  estimates  a  high  potential 
risk  of  systemic  (noncancer)  injury  to 
populations  in  the  CreaLLaiies  basin 
due  to  ingestion  of  fish  contaminated 
with  these  pollutants  at  current 
concentrations.  The  systemic  adverse 
health  effects  associated  with  the 
assessed  contaminants  are  described  in 
section  I.B  of  the  SID. 

Although  the  Great  Lakes  States  and 
EPA  have  moved  forward  to  deal  with 
these  problems,  control  of  persistent, 
bioaccumulative  pollutants  proved  to  be 
more  complex  and  difficult  than  dealing 
with  nutrients.  As  a  result, 
inconsistencies  began  to  be  apparent  in 
the  ways  various  States  developed  and 
implemented  controls  for  the  pollutants. 
By  the  mid-19808,  such  inconsistencies 
became  of  increasing  concern  to  EPA 
and  State  environmental  managers. 

EPA  began  the  Great  Lakes  Water 
Quality  Initiative  ("Initiative")  in 
cooperation  with  the  Great  Lakes  States 
to  establish  a  consistent  level  of 
environmental  protection  for  the  Great 
Lakes  ecosystem,  particularly  in  the  area 
of  State  water  quality  standards  and  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  programs. 
In  the  spring  of  1989.  the  Council  of 
Great  Lakes  Governors  unanimously 
agreed  to  participate  in  the  Initiative 
with  EPA.  because  the  Initiative 
supported  the  principles  and  goals  of 
the  Great  Lakes  Toxic  Substances 
Control  Agreement  (Governors" 
Agreement^.  Signed  in  1986  by  the 
Governors  of  all  eight  Great  Lakes 
States,  the  Governors'  Agreement 
affirmed  the  Governors'  intention  to 
manage  and  protect  the  resources  of  the 
Great  Lakes  basin  through  the  joint 
pursuit  of  unified  and  cooperative 
principles,  policies  and  programs 
enacted  and  adhered  to  by  each  Great 
Lakes  State. 

The  Initiative  provided  a  forum  for  a 
regional  dialogue  to  establish  minimum 
requirements  that  would  reduce 
disparities  between  State  water  quality 
controls  in  the  Great  Lakes  basin.  The 
scope  of  the  Initiative  included 
development  of  proposed  Great  Lakes 
water  quality  guidance — Great  Lakes- 
specific  water  quality  criteria  and 
methodologies  to  protect  aquatic  hfe. 
wildlife  and  human  health,  procedures 
to  implement  water  quality  criteria,  and 
an  antidegradation  policy. 

Three  committees  were  formed  to 
oversee  the  Initiative.  A  Steering 
Committee  (composed  of  directors  of 
water  programs  from  the  Great  Lakes 
States'  environmental  agencies  and 
EPA's  National  and  Regional  Offices) 
discussed  policy,  scientific,  and 
technical  issues,  directed  the  work  of 
the  Technical  Work  Group  and  ratified 


final  proposals.  The  Technical  Work 
Group  (consisting  of  technical  staff  from 
the  Great  Lakes  States'  environmental 
agencies.  EPA.  the  U.S.  Fish  and 
Wildlife  Service,  and  the  National  Park 
Service)  prepared  proposals  on  elements 
of  the  Guidance  for  consideration  by  the 
Steering  Committee.  The  Public 
Participation  Group  (consisting  of 
representatives  from  environmental 
groups,  municipalities,  industry  and 
academia)  observed  the  deliberations  of 
the  other  two  committees,  advised  them 
of  the  public's  concerns,  and  kept  its 
various  constituencies  apprised  of 
ongoing  activities  and  issues.  These 
three  groups  were  collectively  known  as 
the  Initiative  Committees.  From  the 
start,  one  goal  of  the  Initiative 
Committees  was  to  develop  the 
Guidance  elements  in  an  open  public 
forum,  drawing  upon  the  extensive 
expertise  and  interest  of  individuals  and 
groups  within  the  Great  Lakes 
community. 

The  Initiative  efforts  were  well 
underway  when  Congress  amended 
section  118  of  the  CWA  in  1990  through 
the  CPA.  The  general  purpose  of  these 
amendments  was  to  improve  the 
effectiveness  of  EPA's  existing  programs 
in  the  Great  Lakes  by  identifying  key 
treaty  provisions  agreed  to  by  the 
United  States  and  Canada  in  the  Great 
Lakes  Water  Quality  Agreement 
(GLWQA).  imposing  statutory  deadlines 
for  the  implementation  of  these  key 
activities,  and  increasing  Federal 
resources  for  program  operations  in  the 
Great  Lakes  System. 

Section  118(c)(2)  requires  EPA  to 
publish  proposed  and  final  water 
quality  guidance  for  the  Great  Lakes 
System.  This  Guidance  must  conform 
with  the  objectives  and  provisions  of  the 
GLWQA  (a  binational  agreement 
establishing  common  water  quality 
objectives  for  the  Great  Lakes)  and  be  no 
less  restrictive  than  provisions  of  the 
CWA  and  National  water  quality  criteria 
and  guidance.  The  Guidance  must 
specify  minimum  requirements  for  the 
waters  in  the  Great  Lakes  System  in 
three  areas:  (1)  water  quality  standards 
(including  numerical  limits  on 
pollutants  in  ambient  Great  Lakes 
waters  to  protect  human  health,  aquatic 
life  and  wildlife);  (2)  antidegradation 
poUcies;  and  (3)  implementation 
procedures. 

The  Great  Lakes  States  must  adopt 
water  quality  standards,  antidegradation 
policies  and  implementation  procedures 
for  waters  within  the  Great  Lakes 
System  which  are  consistent  with  the 
final  Guidance  within  two  years  of 
EPA's  publication.  In  the  absence  of 
such  action.  EPA  is  required  to 
promulgate  any  necessary  requirements 


within  that  two-year  period.  In  addition, 
when  an  Indian  Tribe  is  authorized  to 
administer  the  NPDES  or  water  quality 
standards  program  in  the  Great  Lakes 
basin,  it  will  also  need  to  adopt 
provisions  consistent  with  the  final 
Guidance  into  their  water  programs. 

On  December  6,  1991,  the  Initiative 
Steering  Committee  unanimously 
recommended  that  EPA  publish  the 
draft  Guidance  ratified  by  that  group  in 
the  Federal  Register  for  public  review 
and  comment.  The  agreement  that  the 
draf^  Great  Lakes  Guidance  was  ready 
for  public  notice  did  not  represent  an 
endorsement  by  every  State  of  all  of  the 
specific  proposals.  Rather,  all  parties 
agreed  on  the  importance  of  proceeding 
to  publish  the  draft  Great  Lakes 
Guidance  in  order  to  further  solicit 
public  comment.  State  Steering 
Committee  members  indicated  their 
intent  to  develop  and  submit  sf>ecific 
comments  on  the  proposed  Guidance 
during  the  public  comment  period.  EPA 
worked  to  convert  the  agreements 
reached  in  principle  by  the  Steering 
Committee  into  a  formal  package 
suitable  for  publication  in  the  Federal 
Register  as  proposed  Guidance.  EPA 
generally  used  the  draft  proposal 
ratified  by  the  Steering  Committee  as 
the  basis  for  preparing  the  Federal 
Register  proposal  package. 
Modifications  were  necessary,  however, 
to  reflect  statutory  and  regulatory 
requirements  and  EPA  policy 
considerations,  to  propose  procedures 
for  State  and  Tribal  adoption  of  the  final 
Guidance,  to  provide  suitable 
discussion  of  various  alternative 
options,  and  to  accommodate  necessary 
format  changes.  Where  modifications 
were  made,  the  preamble  to  the 
proposal  described  both  the 
modification  and  the  original  Steering 
Committee-approved  guidelines,  and 
invited  public  comment  on  both.  All 
elements  approved  by  the  Steering 
Committee  were  either  incorporated  in 
the  proposed  rule  or  discussed  in  the 
preamble  to  the  proposal. 

III.  Purpose  of  the  Guidance 

The  final  Guidance  represents  a 
milestone  in  the  30  years  of  effort 
described  above  on  the  part  of  the  Great 
Lakes  stakeholders  to  define  and  apply 
innovative,  comprehensive 
environmental  programs  in  protecting 
and  restoring  the  Great  Lakes.  In 
particular,  this  publication  of  the  final 
Guidance  culminates  six  years  of 
intensive,  cooperative  effort  that 
included  participation  by  the  eight 
Great  Lakes  States,  the  environmental 
community,  academia,  industry, 
municipalities  and  EPA  Regional  and 
National  offices. 


The  final  Guidance  will  help  establish 
consistent,  enforceable,  long-term 
protection  with  respect  to  all  types  of 
pollutants,  but  will  place  short-term 
emphasis  on  the  types  of  long-lasting 
pollutants  that  accumulate  in  the  food 
web  and  pose  a  threat  to  the  Great  Lakes 
System.  "The  final  Guidance  will 
establish  goals  and  minimum 
requirements  that  will  further  the  next 
phase  of  Great  Lakes  programs, 
including  the  Great  Lakes  Toxic 
Reduction  Effort's  integrated,  multi- 
media ecosystem  approach. 

EPA  and  State  development  of  the 
Guidance — from  drafting  through 
proposal  and  now  final  publication — 
was  guided  by  several  general  principles 
that  are  discussed  below. 

A.  Use  the  Best  Available  Science  to 
Protect  Human  Health.  Aquatic  Life, 
and  Wildlife 

EPA  and  the  Initiative  Committees 
have  been  committed  throughout  the 
Initiative  to  using  the  best  available 
science  to  develop  programs  to  protect 
the  Great  Lakes  System.  In  the  1986 
Governors'  Agreement,  the  Governors  of 
the  Great  Lakes  States  recognized  that 
the  problem  of  persistent  toxic 
substances  was  the  foremost 
environmental  issue  confronting  the 
Great  Lakes.  They  also  recognized  that 
the  regulation  of  toxic  contaminants  was 
scientifically  complex  because  the 
pollutants  are  numerous,  their  pathways 
into  the  Lakes  are  varied,  and  their 
effects  on  the  environment,  aquatic  life 
and  human  health  are  not  completely 
understood.  Based  on  the  importance  of 
the  Great  Lakes  Basin  Ecosystem  and 
the  documented  adverse  effects  from 
toxic  contamination,  however,  the 
Governors  directed  their  environmental 
administrators  to  jointly  develop  an 
agreement  and  procedure  for 
coordinating  the  control  of  toxic 
releases  and  achieving  greater 
uniformity  of  regulations  governing 
such  releases  within  the  Great  Lakes 
basin. 

As  discussed  further  above,  the 
Initiative  was  subsequently  created  to 
begin  work  on  these  goals.  EPA  and  the 
Great  Lakes  States,  with  input  from 
interested  parties  in  the  basin,  began 
collecting  and  analyzing  data, 
comparing  regulatory  requirements  and 
technical  guidance  in  their  various 
jurisdictions,  and  drafting  specific 
methodologies  and  procedures  to 
control  the  discharge  of  toxic 
contaminants.  The  provisions  of  the 
final  Guidance  were  based  in  large  part 
on  these  prior  efforts  of  the  Initiative 
Committees,  and  incorporate  the  best 
available  science  to  protect  human 
health,  wildlife  and  aquatic  life  in  the 


Great  Lakes  System.  For  example,  the 
final  Guidance  includes  new  criteria 
and  a  methodology  developed  by  the 
Initiative  Committees  to  specifically 
protect  wildlife;  incorporates  recent 
data  on  the  bioavailability  of  metals  into 
the  aquatic  life  criteria  and 
methodologies;  incorporates  Great 
Lakes-specific  data  on  fish  consumption 
rates  and  fish  lipid  contents  into  the 
human  health  criteria;  and  provides  a 
methodology  to  determine  Che 
bioaccumulation  properties  of 
individual  pollutants.  Additionally. 
EPA  understands  that  the  science  of  risk 
assessment  is  rapidly  improving. 
Therefore,  in  order  to  ensure  that  the 
scientific  basis  for  the  criteria 
methodologies  is  always  current  and 
peer  reviewed.  EPA  will  review  the 
methodologies  and  revise  them  as 
appropriate  every  three  years. 

B.  Recognize  the  Unique  Nature  of  the 
Great  Lakes  Basin  Ecosystem 

The  final  Guidance  also  reflects  the 
unique  nature  of  the  Great  Lakes  Basin 
Ecosystem  by  establishing  special 
provisions  for  chemicals  of  concern. 
EPA  and  the  Great  Lakes  States  believe 
it  is  reasonable  and  appropriate  to 
establish  special  provisions  for  the 
chemicals  of  most  concern  because  of 
the  physical,  chemical  and  biological 
characteristics  of  the  Great  Lakes 
System,  and  the  documented 
environmental  harm  to  the  ecosystem 
from  the  past  and  continuing  presence 
of  these  types  of  pollutants.  The 
Initiative  Committees  devoted 
considerable  effort  to  identifying  the 
chemicals  of  most  concern  to  the  Great 
Lakes  System — persistent, 
bioaccumulative  pollutants  termed 
"bioaccumulative  chemicals  of  concern 
(BCCs)" — and  developing  the  most 
appropriate  criteria,  methodologies, 
policies,  and  procedures  to  address 
them.  The  special  provisions  for  BCCs, 
initially  developed  by  the  Initiative 
Committees  and  incorporated  into  the 
final  Guidance,  include  antidegradation 
procedures,  to  ensure  that  future 
problems  are  minimized;  general  phase- 
out  and  elimination  of  mixing  zones  for 
BCCs,  except  in  limited  circumstances, 
to  reduce  their  overall  loadings  to  the 
Lakes;  more  extensive  data  generation 
requirements  to  ensure  that  they  are  not 
under-regulated  for  lack  of  data;  and 
development  of  water  quality  criteria 
that  will  protect  wildlife  that  feed  on 
aquatic  prey. 

The  final  Guidance  is  designed  not 
only  to  begin  to  address  existing 
problems,  but  also  to  prevent  emerging 
and  potential  problems  posed  by 
additional  chemicals  in  the  future 
which  may  damage  the  overall  health  of 


the  Great  Lakes.  The  experience  with 
such  pollutants  as  DDT  and  PCBs 
indicates  that  it  takes  many  decades  to 
overcome  the  damage  to  the  ecosystem 
caused  by  even  short-term  discharges, 
and  that  prevention  would  have  been 
dramatically  less  costly  than  clean-up. 
Issuance  of  the  final  Guidance  alone 
will  not  solve  the  existing  long-term 
problems  in  the  Great  Lakes  System 
from  these  contaminants.  Full 
implementation  of  provisions  consistent 
with  the  final  Guidance  will,  however, 
provide  a  coordinated  ecosystem 
approach  for  addressing  possible 
pollutant  problems  before  they  produce 
adverse  and  long-lasting  basin-wide 
impacts,  rather  than  waiting  to  see  what 
the  future  impacts  of  the  pollutants 
might  be  before  acting  to  control  them. 
The  comprehensive  approach  used  in 
the  development  of  the  final  Guidance 
provides  regulatory  authorities  with 
both  remedial  and  preventive  ways  of 
gauging  the  actions  and  potential  effects 
of  chemical  stressors  upon  the  Great 
Lakes  Basin  Ecosystem.  The 
methodologies,  policies  and  procedures 
contained  in  the  final  Guidance  provide 
mechanisms  for  appropriately 
addressing  both  pollutants  that  have 
been  or  may  in  the  future  be 
documented  as  chemicals  of  concern. 

C.  Promote  Consistency  in  Standards 
and  Implementation  Procedures  While 
Allowing  Appropriate  Flexibility  to 
States  and  Tribes 

Promoting  consistency  in  standards 
and  implementation  procedures  while 
providing  for  appropriate  State 
flexibility  was  tlie  third  principle  in 
State  and  EPA  development  of  the  final 
Guidance.  The  underlying  rationale  for 
the  Governors'  Agreement,  the 
Initiative,  and  the  requirements  set  forth 
in  the  CPA  was  a  recognition  of  the 
need  to  promote  consistency  through 
adoption  of  minimum  water  quality 
standards,  antidegradation  policies,  and 
implementation  procedures  by  Great 
Lakes  States  and  Tribes  to  protect 
human  health,  aquatic  life  and  wildlife. 
Although  provisions  in  the  CWA 
provide  for  the  adoption  of  and  periodic 
revisions  to  State  water  quality  criteria, 
such  provisions  do  not  necessarily 
ensure  that  water  quality  criteria  of 
adjoining  States  are  consistent  within  a 
shared  water  body.  For  example, 
ambient  water  quality  criteria  in  place 
in  six  of  the  eight  Great  Lakes  States  to 
protect  aquatic  life  from  acute  effects 
range  from  1.79  jtg/L  to  15.0  pig/L  for 
cadmium,  and  irom  0.21  ng/L  to  1.33 
tig/L  for  dieldrin.  Other  examples  of 
variations  in  acute  aquatic  life  criteria 
include  nickel,  which  ranges  &x>m 
290.30  j^/L  to  852.669  jig/L;  lindane. 
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with  a  range  of  no  criteria  in  place  to 
1.32  ug/L;  and  mercury,  ranging  from 
0  5  Mg/L  to  2.4  Mg/L.  Similar  ranges  and 
disparities  exist  for  chronic  aquatic  life 
criteria,  and  for  water  quality  criteria  to 
protect  human  health. 

Disparities  also  exist  among  State 
procedures  to  translate  water  quality 
criteria  into  individual  discharge 
permits.  Wide  variations  exist,  for 
example,  in  procedures  for  the  granting 
of  mixing  zones,  interpretation  of 
background  levels  of  pollutants, 
consideration  of  pollutants  present  in 
intake  waters,  controls  for  pollutants 

f)resent  in  concentrations  below  the 
evel  of  detection,  and  determination  of 
appropriate  levels  for  pollutants 
discharged  in  mixtures  with  other 
pollutants.  Additionally,  when 
addressing  the  accumulation  of 
chemicals  by  fish  that  will  be  consumed 
by  humans  and  wildlife,  some  States 
consider  accumulation  through  multiple 
steps  in  the  food  chain 
(bioacciunulation)  while  others  consider 
only  the  single  step  of  concentration 
from  the  water  column 
(bioconcentration).  Further  disparities 
exist  in  different  translator 
methodologies  in  deriving  numeric 
values  for  implementing  narrative  water 
quality  criteria;  different  assumptions 
when  calculating  total  maximum  daily 
loads  (TMDLs)  and  wasteload 
allocations  (WLAs).  including  different 
assumptions  about  background 
concentrations,  mixing  zones,  receiving 
water  flows,  or  environmental  fate;  and 
different  practices  in  deciding  what 
pollutants  need  to  be  regulated  in  a 
discharge,  what  effect  detection  limits 
have  on  compliance  determinations, 
and  how  to  develop  whole  effluent 
toxicity  limitations. 

These  inconsistencies  in  State 
standards  and  implementation 
procedures  have  resulted  in  the 
disparate  regulation  of  point  source 
discharges.  In  the  Governors' 
Agreement,  the  Governors  recognized 
that  the  water  resources  of  the  basin 
transcend  political  boundaries  and 
committed  to  taking  steps  to  manage  the 
Great  Lakes  as  an  integrated  ecosystem. 
The  Great  Lakes  States,  as  participants 
in  the  Initiative  Committees, 
recommended  provisions,  based  on 
their  extensive  experience  in 
administering  State  water  programs  and 
knowledge  of  the  significant  differences 
in  these  programs  within  the  basin,  that 
were  ultimately  included  in  the 
proposed  Guidance.  The  final  Guidance 
incorporates  the  work  begun  by  the 
Initiative  Committees  to  identify  these 
disparities  and  improve  consistency  in 
water  quality  standards  and  permit 
procedures  in  the  Great  Lakes  System. 


Although  improved  consistency  in 
State  water  programs  is  a  primary  goal 
of  the  Bnal  Guidance,  it  is  also 
necessary  to  provide  appropriate 
flexibility  to  States  and  Tribes  in  the 
development  and  implementation  of 
water  programs.  In  overseeing  States' 
implementation  of  the  C\VA,  EPA  has 
found  that  reasonable  flexibility  is  not 
only  necessary  to  accommodate  site- 
speci^c  situations  and  unforeseen 
circumstances,  but  is  also  appropriate  to 
enable  innovation  and  progress  as  new 
approaches  and  information  become 
available.  Many  commenters.  including 
the  Great  Lakes  States,  urged  EPA  to 
evaluate  the  appropriate  level  of 
flexibility  provided  to  States  and  Tribes 
in  the  proposed  Guidance  provisions. 
EPA  reviewed  all  sections  of  the 
proposed  Guidance  and  all  comments 
received  to  determine  the  appropriate 
level  of  flexibility  needed  to  address 
these  concerns  while  still  providing  a 
minimum  level  of  consistency  between 
the  State  and  Tribal  programs.  Based  on 
this  review,  the  final  Guidance  provides 
flexibility  for  State  and  Tribal  adoption 
and  implementation  of  provisions 
consistent  with  the  final  Guidance  in 
many  areas,  including  the  following; 

— Antidegradation:  Great  Lakes  States 
and  Tribes  may  develop  their  own 
approaches  for  implementing  the 
prohibition  against  deliberate  actions 
of  dischargers  that  increase  the  mass 
loading  of  BCCs  without  an  approved 
antidegradation  demonstration. 
Furthermore.  States  and  Tribes  have 
flexibility  in  adopting  antidegradation 
provisions  regarding  non-BCCs. 

— TMDLs:  Great  Lakes  States  and  Tribes 
may  use  assessment  and  remediation 
plans  for  the  purposes  of  appendix  F 
to  part  132  if  the  State  or  Tribe 
certifies  that  the  assessment  and 
remediation  plan  meets  certain 
TMDL-related  provisions  in  the  Hnal 
Guidance  and  public  participation 
requirements  applicable  to  TMDLs. 
and  if  EPA  approves  such  plan.  Thus. 
States  have  the  flexibility  in  many 
cases  to  use  LAMPs.  RAPs  and  State 
Water  Quality  Management  Plans  in 
lieu  of  TMDLs. 

— Intake  Credits:  Great  Lakes  States  and 
Tribes  may  consider  the  presence  of 
intake  water  pollutants  in  establishing 
water  quality-based  effluent  limits 
(WQBELs)  in  accordance  with 
procedure  5  of  appendix  F. 

— Site-Specific  Modifications:  Great 
Lakes  States  and  Tribes  may  adopt 
either  more  or  less  stringent 
modifications  to  human  health, 
wildlife,  and  aquatic  life  criteria  and 
bioaccumulation  factors  (BAFs)  based 
on  site-specific  circumstances 


specified  in  procedure  1  of  appendix 
F.  All  criteria,  however,  must  be 
sufficient  not  to  cause  jeopardy  to 
threatened  or  endangered  species 
listed  or  proposed  to  be  listed  under 
the  Federal  Endangered  Species  Act. 

— Variances:  Great  Lakes  States  and 
Tribes  may  grant  variances  from  water 
quality  standards  based  on  the  factors 
identified  in  procedure  2  of  appendix 
F. 

— Compliance  Schedules:  Great  Lakes 
States  and  Tribes  may  allow  existing 
Great  Lakes  dischargers  additional 
time  to  comply  with  permit  limits  in 
order  to  collect  data  to  derive  new  or 
revised  Tier  I  criteria  and  Tier  II 
values  in  accordance  with  procedure 
9  of  appendix  F. 

— Mixing  Zones:  Great  Lakes  States  and 
Tribes  may  authorize  mixing  zones  for 
existing  discharges  of  BCCs  after  the 
10-year  phase-out  period  in 
accordance  with  procedure  3.B  of 
appendix  F.  if  the  permitting 
authority  determines,  among  other 
things,  that  the  discharger  has 
reduced  its  discharge  of  the  BCC  for 
which  a  mixing  zone  is  sought  to  the 
maximum  extent  possible.  Water 
conservation  efforts  that  result  in 
overall  reductions  of  BCCs  are  also 
allowed  even  if  they  resuh  in  higher 
effluent  concentrations. 

— Scientific  Defensibility  Exclusion: 
Great  Lakes  States  and  Tribes  may 
apply  alternate  procedures  consistent 
with  Federal,  State,  and  Tribal 
requirements  upon  demonstration 
that  a  provision  in  the  final  Guidance 
would  not  be  scientifically  defensible 
if  applied  to  a  particular  pollutant  in 
one  or  more  sites.  This  provision  is  in 
§  132.4(h)  of  the  final  Guidance. 

— Reduced  Detail:  In  many  instances, 
EPA  has  revised  the  proposed 
Guidance  to  reduce  the  amount  of 
detail  in  the  provisions  without 
sacrificing  the  objectives  of  the 
provisions.  Examples  of  such 
revisions  include  simpUfication  of 
procedures  for  developing  TMDLs  in 
procedure  3  of  appendix  F.  and 
simplification  of  procedures  for 
determining  reasonable  potential  to 
exceed  water  quality  standards  in 
procedure  5.B  of  appendix  F. 

— Other  Provisions:  Flexibility  is  also 
present  in  provisions  for  the  exercise 
of  best  professional  judgment  by  the 
Great  Lakes  States  and  Tribes  when 
implementing  many  individual 
provisions  in  the  final  Guidance 
including:  determining  the 
appropriate  uncertainty  factors  in  the 
human  health  and  wildlife  criteria 
methodologies,  selection  of  data  sets 
for  establishing  water  quality  criteria: 
identifying  reasonable  and  prudent 
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measures  in  antidegradation 
provisions;  and  specifying 
appropriate  margins  of  safety  when 
developing  TMDLs.  In  all  cases,  of 
course.  State  and  Tribal  provisions 
would  need  to  be  scientifically 
defensible  and  consistent  with  all 
applicable  regulatory  requirements. 

D.  Establish  Equitable  Strategies  to 
Control  Pollution  Sources 

Many  commenters  argued  that  the 
proposed  Guidance  unfairly  focused  on 
point  source  discharges.  They  asserted 
that  nonpoint  soi/rfces  or  diffuse  sources 
of  pollution,  such  as  air  emissions,  are 
responsible  for  most  of  the  loadings  of 
some  pollutants  of  concern  in  the  Great 
Lakes,  that  increased  regulation  of  point 
sources  will  be  inequitable  and 
expensive,  and  that  the  final  Guidance 
will  not  result  in  any  environmental 
improvement  given  the  large, 
continuing  contribution  of  toxic 
pollutants  by  nonpoint  sources. 

EPA  recognizes  that  regulation  of 
point  source  discharges  alone  cannot 
address  all  existing  or  future 
environmental  problems  from  toxic 
pollutants  in  the  Great  Lakes.  In 
addition  to  discharges  from  point 
sources,  toxic  pollutants  are  also 
contributed  to  the  Great  Lakes  from 
industrial  arftf'municipal  emissions  to 
the  air.  resuspension  of  pollutants  from 
contaminated  sediments,  urban  and 
agricultural  runoff,  hazardous  waste  and 
Superfund  sites,  and  spills.  Restoration 
and  maintenance  of  a  healthy  ecosystem 
will  require  significant  efforts  in  all  of 
these  areas.  EPA.  Canada  and  the  Great 
Lakes  States  and  Tribes  are  currently 
implementing  or  developing  many 
voluntary  and  regulatory  programs  to 
address  these  and  other  nonpoint 
sources  of  environmental  contaminants 
in  the  Great  Lakes. 

Additionally,  EPA  intends  to  use  the 
.scientific  data  developed  in  the  final 
Guidance  and  new  or  revised  water 
quality  criteria  subsequently  adopted  by 
Great  Lakes  States  and  Tribes  in 
evaluating  and  determining  appropriate 
levels  of  control  in  other  environmental 
programs.  For  example,  EPA's  future 
biennial  reports  under  section  112(m)  of 
the  Clean  Air  Act  will  consider  the 
extent  to  which  air  discharges  cause  or 
contribute  to  exceedances  of  water 
quality  criteria  in  assessing  whether 
additional  air  emission  standards  or 
control  measures  are  necessary  to 
prevent  serious  adverse  effects. 
Similarly,  once  provisions  consistent 
with  the  final  Guidance  are  adopted  by 
the  Great  Lakes  States  or  Tribes,  they 
will  serve  as  applicable  or  relevant  and 
appropriate  requirements  (ARARs)  for 
on-site  responses  under  the 


Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  EPA  will  also  consider 
the  data  and  criteria  developed  for  the 
final  Guidance,  including  the 
information  on  BCCs,  in  developing  or 
evaluating  LaMPs  and  RAPs  under 
section  1 18  of  the  CWA  and  Article  VI, 
Annex  2  of  the  GLWQA;  determination 
of  corrective  action  requirements  under 
sections  3004(u),  3008(h),  or  7003  of  the 
SoUd  Waste  Disposal  Act;  new  or 
existing  chemical  reviews  under  the 
Toxic  Substances  Control  Act  (TSCA); 
pesticide  reviews  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA):  and  reporting  requirements 
for  toxic  releases  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA). 

The  final  Guidance  also  includes 
provisions  to  address  the  contribution  of 
pollutants  by  nonpoint  sources.  First, 
the  water  quality  criteria  to  protect 
human  health,  wildlife  and  aquatic  life, 
and  the  antidegradation  provisions 
apply  to  the  waters  in  the  Great  Lakes 
System  regardless  of  whether  discharges 
to  the  water  are  from  point  or  nonpoint 
sources.  Accordingly,  any  regulatory 
programs  for  nonpoint  sources  that 
require  compliance  with  water  quality 
standards  would  also  be  subject  to  the 
criteria  and  antidegradation  provisions 
of  the  final  Guidance  once  they  are 
adopted  into  State  or  Tribal  standards. 
Second,  several  elements  of  the  final 
Guidance  would,  after  State,  Tribal  or 
Federal  promulgation,  require  or  allow 
permitting  authorities  to  consider  the 
presence  of  pollutants  in  ambient 
waters — including  pollutants  from 
nonpoint  source  dischargers — in 
establishing  WQBELs  for  point  sources. 
For  example,  permit  authorities  may 
consider  the  presence  of  other  point  or 
nonpoint  source  discharges  when 
evaluating  whether  to  grant  a  variance 
from  water  quality  criteria. 
Additionally,  the  provisions  for  TMDLs 
address  nonpoint  sources  by  specifying 
that  the  loading  capacity  of  a  receiving 
water  that  does  not  meet  water  quality 
standards  for  a  particular  pollutant  be 
allocated,  where  appropriate,  among 
nonpoint  as  well  as  point  sources  of  the 
pollutant,  including,  at  a  minimum,  a 
margin  of  safety  to  account  for  technical 
uncertainties  in  establishing  the  TMDL. 
The  development  of  TMDLs  is  the 
preferred  mechanism  for  addressing 
equitable  division  of  the  loading 
capacities  of  these  nonattained  waters. 
Because  TMDLs  have  not  been 
completed  for  most  nonattained  waters, 
however,  the  final  Guidance  promotes 
the  development  of  TMDLs  through  a 
phased  approach,  where  appropriate, 
and  provides  for  short-term  regulatory 


relief  to  point  source  dischargers  in  the 
absence  of  TMDLs  through  intake 
credits,  variances,  and  other  water 
quality  permitting  procedures. 

EPA  received  numerous  comments  on 
the  problem  posed  in  controlling 
mercury  in  particular.  Many 
commenters  stated  that  since  the 
primary  source  of  mercury  is  now 
atmospheric  deposition,  point  sources 
contribute  only  a  minor  portion  of  the 
total  loading  of  mercury  to  the  Great 
Lakes  System  and  further  restriction  of 
point  source  discharges  would  have  no 
apparent  effect  in  improving  water 
quality.  Although  EPA  believes  that 
there  is  sufficient  flexibility  in  the  ' 
Guidance  to  handle  the  unique 
problems  posed  by  mercury  (e.g..  water 
quality  variances,  phased  TMDLs, 
intake  credits),  EPA  is  committed  to 
developing  a  mercury  permitting 
strategy  to  provide  a  holistic, 
comprehensive  approach  for  dealing 
with  this  pollutant.  EPA  will  publish 
this  strategy  no  later  than  two  years 
following  publication  of  this  Guidance. 

There  are  also  many  ongoing 
voluntary  and  regulatory  activities  that 
address  nonpoint  sources  of  toxic 
pollutants  to  the  Great  Lakes  System, 
including  activities  taken  imder  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA),  the  CWA,  and  State  regulatory 
and  voluntary  programs.  Some  of  these 
activities  are  summarized  in  the 
preamble  to  the  proposed  Guidance  (58 
FR  20826-32)  and  section  I.D  of  the  SID. 

In  addition  to  the  many  ongoing 
activities,  EPA  and  the  Great  Lakes 
States,  Tribes,  and  other  federal 
agencies  are  pursuing  a  muhi-media 
program  to  prevent  and  to  further 
reduce  toxic  loadings  from  all  sources  of 
pollution  to  the  Great  Lakes  System, 
with  an  emphasis  on  nonpoint  sources. 
This  second  phase  of  the  Great  Lakes 
Water  Quality  Initiative,  called  the  Great 
Lakes  Toxic  Reduction  Effort  (GLTRE), 
will  build  on  the  open,  participative 
public  dialogue  established  during  the 
development  of  the  final  Guidance. 
Through  the  GLTRE,  the  Federal,  State, 
and  Tribal  agencies  intend  to  coordinate 
and  enhance  the  effectiveness  of 
ongoing  actions  emd  existing  tools  to 
prevent  and  reduce  nonpoint  source  and 
wet-weather  point  source  contributions 
of  toxic  pollutants  in  the  Great  Lakes 
System.  A  special  emphasis  will  be 
placed  on  BCCs  identified  in  the  final 
Guidance. 

A  partial  list  of  ongoing  actions  that 
are  being  or  could  be  focused  on  BCCs 
includes:  implementation  of  the  CAAA 
to  reduce  atmospheric  deposition  of 
toxics:  Resource  Conservation  and 
Recover>'  Act  and  CERCLA  remedial 
actions  to  reduce  loadings  of  toxics  fttim 
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hazardous  waste  sites;  increased  focus 
(through  the  GLTRE)  on  toxic  pollutants 
emanating  from  combined  sewer 
overflows  and  stormwater  outfalls: 
application  in  the  Great  Lakes  basin  of 
the  National  Contaminated  Sediment 
Management  Strategy;  implementation 
of  spill  prevention  plannmg  practices  to 
minimize  this  potential  source  of 
loadings  to  the  Great  Lakes;  improved 
reporting  of  toxic  pollutants  under  the 
Toxic  Release  Inventory;  public 
education  on  the  dangers  of  mercury 
and  other  BCCs;  pesticide  registration 
and  re-registration  processes; 
development  of  a  "mass  balance"  model 
for  fate  and  transport  of  pollutants  in 
the  Great  Lakes:  and.  development  of  a 
"virtual  ehmination  strategy."  These 
programs  will  prevent  and  further 
reduce  mass  loadings  of  pollutants  and 
facilitate  equitable  division  of  the  costs 
of  any  necessary  control  measures 
between  point  and  nonpoint  sources. 
In  addition  to  the  GLTRE.  which  is 
basin-wide  in  scope,  a  primary  vehicle 
for  coordinating  Federal  and  Slate 
programs  at  the  local  level  for  meeting 
water  quality  standards  and  restoring 
beneficial  uses  for  the  open  waters  of 
the  Great  Lakes  are  LaMPS.  LaMPs  will 
define  media  specific  program  actions  to 
further  reduce  loadings  of  toxic 
substances,  assess  whether  these 
programs  will  ensure  restoration  and 
attainment  of  water  quality  standards 
and  designated  beneficial  uses,  and 
recommend  any  media-specific  program 
enhancements  as  necessary. 
Additionally.  LaMPs  will  be 
periodically  updated  and  revised  to 
assess  progress  in  implementing  media- 
specific  programs,  assess  the  reductions 
in  toxic  loadings  to  the  Great  Lakes 
System  through  these  programs, 
incorporate  advances  in  the 
understanding  of  the  System  based  on 
new  data  and  information,  and 
recommend  specific  adjustments  to 
media  programs  as  appropriate. 

£.  Promote  Pollution  Prewntion 
Practices 

The  final  Guidance  also  promotes 
pollution  prevention  practices 
consistent  with  EPA's  National 
Pollution  Prevention  Strategy  and  the 
Pollution  Prevention  Action  Plan  for  the 
Great  Lakes.  The  Pollution  Prevention 
Act  of  1990  declares  as  National  policy 
that  reducing  the  sources  of  pollution  is 
the  preferred  approach  to  environmental 
protection.  When  source  reductions  are 
not  possible,  however,  recycling, 
treating  and  properly  disposing  of 
pollutants  in  an  environmentally  safe 
manner  complete  the  hierarchy  of 
management  options  designed  to 


prevent  pollution  from  entering  the 
environment. 

Consistent  with  the  goals  of  the 
Pollution  Prevention  Act.  EPA 
developed  the  Great  Lakes  Pollution 
Prevention  Action  Plan  (April.  1991). 
The  Great  Lakes  Pollution  Prevention 
Action  Plan  highlights  how  EPA.  in 
partnership  with  the  States,  will 
incorporate  pollution  prevention  into 
actions  designed  to  reduce  the  use  and 
release  of  toxic  substances  in  the  Great 
Lakes  basin. 

The  final  Guidance  builds  upon  these 
two  components  of  the  Great  Lakes 
program  by  promoting  the  development 
of  pollution  prevention  analysis  and 
activities  in  the  level  of  detection, 
mixing  zone,  and  antidegradation 
sections  of  the  final  Guidance.  Also,  the 
decision  to  provide  special  provisions 
for  BCCs  implements  EPA's 
commitment  to  pollution  prevention  by 
reducing  the  discharge  of  these 
pollutants  in  the  future.  This  preventive 
step  not  only  makes  good  environmental 
management  sense,  but  is  appropriate 
based  on  the  documented  adverse 
effects  that  the  past  and  present 
discharge  of  these  pollutants  has 
produced  in  the  Great  Lakes  basin. 

F.  Provide  Accurate  Assessment  of  Ck)sts 
and  Benefits 

In  developing  the  final  Guidance.  EPA 
identified  and  carefully  evaluated  the 
anticipated  costs  and  benefits  from 
implementation  of  the  major  provisions. 
EPA  received  many  comments  on  the 
draft  cost  and  benefit  studies  conducted 
as  part  of  the  proposed  Regulatory 
Impact  Analysis  (RLA)  required  by 
Executive  Order  12291.  and  its 
successor.  Executive  Order  12866 
Based  upon  consideration  of  those 
comments  and  further  analysis.  EPA  has 
revised  the  RIA.  The  results  of  this 
analysis  are  summarized  in  section  V  of 
this  preamble. 

IV.  Summary  of  the  Final  Guidance 

The  final  Guidance  will  establish 
minimum  water  quality  standards. 
antidegradation  policies,  and 
implementation  procedures  for  the 
waters  of  the  Great  Lakes  System  in  the 
States  of  Illinois.  Indiana.  Michigan. 
Miimesota.  New  York.  Pennsylvania. 
Ohio  and  Wisconsin,  including  waters 
within  the  jurisdiction  of  Indian  Tribes. 
Specifically,  the  final  Guidance 
specifies  numeric  criteria  for  selected 
pollutants  to  protect  aquatic  life, 
wildlife  and  human  health  within  the 
Great  Lakes  System  and  provides 
methodologies  to  derive  numeric 
criteria  for  additional  pollutants 
discharged  to  these  waters.  The  final 
Guidance  also  contains  minimum 


procedures  to  translate  the  proposed 
ambient  water  quality  criteria  into 
enforceable  controls  on  discharges  of 
pollutants,  and  a  final  antidegradation 
policy. 

The  provisions  of  the  final  Guidance 
are  not  enforceable  requirements  until 
adopted  by  States  or  Tribes,  or 
promulgated  by  EPA  for  a  particular 
State  or  Tribe.  The  Great  Lakes  States 
and  Tribes  must  adopt  water  quality 
standards,  antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System 
consistent  with  the  (as  protective  as) 
final  Guidance  or  be  subject  to  EPA 
promulgation.  Great  Lakes  Tribes 
include  any  Tribe  within  the  Great 
Lakes  basin  for  which  EPA  has 
approved  water  quality  standards  under 
section  303  or  hos  authorized  to 
administer  a  NPDLS  program  under 
section  402  of  the  CV.'A.  No  Indian 
Tribe  has  been  author' .'ed  to  administer 
these  water  programs  in  the  Great  Lakes 
basin  as  of  this  time.  If  a  Great  Lakes 
State  fails  to  adopt  provisions  consistent 
with  the  final  Guidance  within  two 
years  of  this  publication  in  the  Federal 
Register  (that  is.  by  March  23. 1997). 
EPA  will  publish  a  final  rule  at  the  end 
nf  that  time  period  identifying  the 
provisions  of  the  final  Guidance  that 
w  ill  apply  to  waters  and  discharges 
within  that  jurisdiction.  Additionally, 
when  an  Indian  Tribe  is  authorized  to 
administer  the  NPDES  or  water  quality 
standards  program  in  the  Great  Lakes 
basin,  it  will  also  need  to  adopt 
provisions  consistent  with  the  final 
Guidance  into  their  water  programs. 

The  following  sections  provide  a  brief 
summary  of  the  provisions  of  the  final 
Guidance  A  more  complete  discussion 
of  the  final  Guidance,  including  EPA's 
analysis  of  major  comments,  issues,  and 
a  description  of  specific  changes  made 
to  the  proposed  Guidance,  are  contained 
in  the  SID. 

The  parenthetical  note  at  the 
bcgirming  of  each  section  provides 
references  to  the  primary  provisions  in 
the  final  Guidance  being  discussed  in 
the  section,  and  to  discussions  in  the 
SID.  T^e  final  Guidance  is  codified  as 
40  CFR  132.  including  appendixes  A 
through  F.  Note  that  appendix  F 
consists  of  procedures  1  through  9.  For 
ease  of  reference,  sections  in  appendix 
F  may  be  referred  to  by  appending  the 
section  designation  to  the  procedure 
number.  For  example,  section  A.l  of 
procedure  1  may  be  referred  to  as 
procedure  l.A.l  of  appendix  F. 


A.  Water  Quality  Criteria  and 
Xtethodohgies 

1.  Protection  of  Aquatic  Life 

(§§  132.3(a),  132J(b>.  132.4{a)l2h 
Tables  1  and  2  to  pait  132;  appendiix  A 
to  part  132;  section  III.  SU>) 

The  &Bal  Guidance  conlaias  numeric 
rjiteria  to  protect  aquatic  life  for  1 5 
pollutants,  and  a  two-tiered 
methodology  to  derive  criteria  (Tier  I)  or 
values  CTier  U)  for  additional  pollutants 
discha^^  to  the  Great  Lakes  %steia. 
.Aquatic  life  criteria  are  derived  to 
estabhsh  ambient  concentrations  fbr 
pollutants.  which,  if  not  exceeded  in  the 
Great  Lakes  System,  will  protect  fish, 
invertebrates,  and  other  aquatic  life 
from  adverse  effects  due  to  that 
pollutant.  The  final  Guidajice  includes 
both  acute  and  chronic  criteria  to 
protect  aquatic  life  from  acute  and 
chronic  exposures  to  pollutants. 

Tier  I  aquatic  life  criteria  for  each 
chemical  are  based  on  laboratory 
toxicity  data  for  a  variety  of  aquatic 
species  (e.g..  fish  and  invertebrates) 
which  are  representative  of  species  in 
the  freshwater  aquatic  environment  as  a 
whole.  The  Guidance  also  includes  a 
Tier  II  methodology  to  be  used  in  the 
absence  of  the  full  set  of  data  needed  to 
meet  Tier  I  data  requirements.  For 
pollutants  for  which  Tier  I  criteria  have 
not  been  adopted  into  State  or  Tribal 
water  quafity  standards.  States  must  use 
methodologies  consistent  with  either 
the  Tier  I  or  Tier  fl  methodologies, 
depending  on  the  data  available,  in 
conjunction  with  whole  effluent  toxicity 
requirements  in  the  final  Guidance  (see 
section  fV.B.S  of  this  preamble),  to 
implement  their  existing  narrative  water 
qtrahty  criteria  that  prohibit  toxic 
pollutants  in  toxic  anfiounts  in  all 
waters.  The  Great  Lakes  States  and 
Tribes  are  not  required  to  use  the  Tier 
II  methodology  to  adopt  mimeric  criteria 
into  their  water  quality  standards. 

Use  of  the  two-tiered  final  Guidance 
methodologies  in  these  situations  will 
enable  regulatory  authorities  to  translate 
narrative  criteria  to  derive  TMDLf  and 
individual  NPDES  pwrmit  limits  on  a 
more  uniform  basis.  EPA  and  the  Slates 
determined  that  there  is  a  need  to 
regulate  pollutants  more  consistentFy  in 
the  Greet  Lakes  System  when  faced  wirti 
limited  nombers  of  criteria.  Many  of  the 
Great  Lakes  States  are  already 
employing  procedures  similar  to  the 
approach  in  the  final  Guidance  to 
implement  narrative  crfterta.  EPA 
determined  the  Tier  IT  approach 
improves  upon  existing  mechanisms  by 
utilizing  all  available  data. 

The  two-tiered  isethodotogy  slkrws 
the  applicatien  of  the  finet  Guidance  to 
al)  polkitnits.  e-xcept  those  listed  in 


Table  5  of  pvt  132  (see  scctiiaa  l\£.  of 
this  preaniWe).  The  Tier  I  aquatic  life 
methodology  includes  data 
requirements  very  similar  to  those  used 
in  current  guidelines  for  developing 
National  water  qoakity  criteria  guidance 
under  section  304^a)  of  the  CWA.  For 
example,  both  require  that  acceptable 
toxicity  data  for  aquatic  species  in  at 
least  eight  different  famdiies 
representing  differing  habitats  and 
taxonomic  groups  must  exist  before  a 
Tier  I  numeric  criterion  can  be  derived. 
The  Tier  H  aquatic  hie  methodology  is 
used  to  derive  Tier  U  values  which  can 
be  calcnlated  with  fewer  toxicity  data 
than  Tier  L  Tier  D  values  can.  in  certain 
instances,  be  based  on  toxicity.'  data  froei 
a  single  taxonomic  family,  provided  the 
data  are  acceptable.  The  Tier  U 
methodology  generally  produces  more 
stringent  values  than  the  Tier  I 
methodology,  to  reflect  greater 
uncertainty  in  the  absence  of  additional 
toxicity  data^  As  awre  data  become 
available,  the  derived  Tier  li  values  tend 
to  become  less  conservative.  Thai  is, 
they  more  closely  approximate  Tier  I 
numeric  criteria.  EPA  and  the  States 
believe  it  is  desirable  to  continue  to 
supplenient  toxicity  data  to  ultimately 
derive  Tier  I  numeric  criteria. 

One  dlflerence  from,  the  existing 
National  water  quality  criteria 
guidelines  is  that  the  final  Guidance 
methodology  for  aquatic  life  deletes  the 
pro\ision  ia  the  National  guidelines  to 
use  a  Final  Residue  Value  (FRV)  rn 
deriving  a  criterion.  The  FRV  is 
intended  to  prevent  concentrations  of 
pollutants  in  commercially  or 
recreationally  important  aquatic  species 
from  affecting  the  marketability  of  those 
species  or  affecting  wildlife  that 
consume  them  by  preventing  the 
exceedance  of  applicable  Food  and  Drug 
Administration  action  levels  and 
concentrations  that  affect  wildlife.  The 
final  Guidance  provides  specific, 
separate  methodologies  to  protect 
wildlife  and  human  health  (discussed 
below)  which  EPA  believes  will  provide 
more  accurate  and  appropriate  levels  of 
protection  than  the  FRVs. 

For  pdhrtants  without  Tier  I  criteria 
btit  with  enough  data  to  derive  Tier  U 
values  for  aquatic  life,  the  proposal 
would  have  reqrrired  pennkfees  to  meet 
permit  hmits  based  on  both  Tier  11 
values  and  whole  effluent  ttrxicity 
(WET)  testing.  In  response  to  comments, 
the  final  Guidance  clarifies  that  States 
and  Tribes  may  adopt  provisions 
allow  ing  use  oif  indicator  parameter 
limits  consistent  wrth  46  CFR 
122.44(dKlKvi)(€>.  When  derrring 
limits  to  meet  narrative  criteria.  Slates 
and  Tribes  have  the  option  of  using  an 
incficator  parameter  Hmit.  including  use 


of  a  WET  limit  under  appropriate 
conditions,  in  heu  of  a  Tier  U-based 
limit.  If  use  of  an  indicator  parameter  is 
allowed,  the  State  or  Tribe  must  ensure 
that  the  indicator  pemneter  will  attain 
the  "applicable  water  quality  standard  " 
(as  described  in  40  CFR 
122.44(d)(l)(vi)(C).  The  "applic^iie 
water  quality  standard"  in  this  instance 
would  be  the  Stale's  or  Tribe's  narrative 
water  quality  standard  tbat  protects 
ai|\xatic  life. 

Finally,  the  aquatic  criteria  for  metals 
in  the  proposed  Guidance  were 
expressed  as  total  recovecable 
concentrations.  The  &nal  Guidance 
expresses  the  criteria  for  metals  in 
dissolved  iorm  because  the  disbo^ved 
metal  more  closely  approximates  the 
bioavailable  fraction  of  metal  in  the 
water  coiuoui  than  does  the  total 
lecoverable  metaL  The  dissolved  criteria 
are  obtained  by  multiplying  the  cbroaic 
and/or  acate  criterion  by  appropriate 
conversion  factors  in  TaUe  1  or  2.  This 
is  consistent  wirii  many  comments  on 
the  issue  and  with  the  {>olkcy  on  metals 
detailed  in  'Office  of  Water  Policy  and 
Technical  Guidance  on  interpretation 
and  Implementation  of  Aquatic  Life 
Metals  Criteria"  (October  1. 1993).  A 
document  describing  the  methodology- 
to  convert  total  recoverable  metals 
criteria  to  dissolved  metals  criteria  was 
published  in  the  Federal  Register  on 
August  30.  1994  (59  FR  4467al.  If  a  State 
or  Tribe  fails  to  adopt  approvable 
aquatic  life  criteria  for  nvetals,  EPA  urill 
promulgate  criteria  expressed  as 
dissolved  concentrations. 

EPA  Region  5.  in  cooperation  w  ith 
EPA  Regions  2  and  3  and  Headquarters 
offices,  and  the  Great  Lakes  Slates  and 
Tribes,  will  establish  a  Great  Lakes 
Initiative  (GLI)  Clearinghouse  to  assist 
States  and  Tribes  in  developing  numeric 
Tier  I  water  quality  criteria  for  aquatic 
life,  human  health  and  wildlife  and  Tier 
II  water  quafity  values  for  aquatic  tifle 
and  human  health.  As  additional 
toxicological  data  and  exposure  data 
become  available  or  additional  Tier  I 
numeric  criteria  and  "Her  fl  values  arc 
calculated  by  EPA,  States,  or  Tribes. 
Region  5  wiH  ensure  that  this 
information  is  disseminated  to  the  Great 
Lakes  States  and  Tribes.  EPA  'oeii^ve^ 
operation  of  the  GLI  Clearinghouse  will 
help  ensure  consistency  during 
implementation  of  the  final  Guidance. 

2.  Protection  of  Hninan  Heskh 

(§§  132.3fc),  132.4(aK4):  Table  3  to 
part  132;  appendix  C  to  part  132:  section 
VoftheSff>J 

The  final  CBki«ice  esntains  namerkr 
human  health  criteria  for  18  polletants, 
and  includes  Ttnr  I  and  Tier  B 
methodologies  to  derive  cancer  and 
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non-cancer  human  health  criteria  for 
additional  pollutants.  The  proposed 
Guidance  contained  numeric  criteria  for 
20  pollutants,  but  two  pollutants  were 
deleted  because  they  do  not  meet  the 
more  restrictive  minimum  data 
requirements  for  BAFs  used  in  the  final 
Guidance. 

Tier  I  hxmian  health  criteria  are 
derived  to  establish  ambient 
concentrations  of  chemicals  which,  if 
not  exceeded  in  the  Great  Lakes  System, 
will  protect  individuals  from  adverse 
health  impacts  from  that  chemical  due 
to  consumption  of  aquatic  organisms 
and  water,  including  incidental  water 
consumption  related  to  recreational 
activities  in  the  Great  Lakes  System.  For 
each  chemical,  chronic  criteria  are 
derived  to  reflect  long-term 
consumption  of  food  and  water  from  the 
Great  Lfiies  System.  Tier  II  values  are 
intended  to  provide  a  conservative, 
interim  level  of  protection  in  the 
establishment  of  a  permit  limit,  and  are 
distinguished  from  the  Tier  I  approach 
by  the  amoimt  and  quality  of  data  used 
for  derivation. 

The  final  Guidance  differs  from 
current  National  water  quality  criteria 
guidelines  when  calculating  the 
assumed  human  exposure  through 
consumption  of  aquatic  organisms.  The 
final  Guidance  uses  BAFs  predicted 
from  biota-sediment  accumulation 
factors  (BSAFs)  in  addition  to  field- 
measured  BAFs.  and  uses  a  food  chain 
multiplier  (FCM)  to  account  for 
biomagnification  when  using  measured 
or  predicted  bioconcentration  factors 
(BCFs).  BAFs  are  discussed  further  in 
section  rV.A.4.  of  this  preamble. 

Human  health  water  quaUty  criteria 
for  carcinogens  are  typically  expressed 
in  concentrations  associated  with  a 
plausible  upper  bound  of  increased  risk 
of  developing  cancer.  In  practice,  the 
level  of  cancer  risk  generally  accepted 
by  EPA  and  the  States  typically  ranges 
between  10  "•  (one  in  one  thousand) 
and  10""  (one  in  one  million).  In 
contrast,  as  discussed  in  section  II 
above,  the  cancer  risk  from  ingestion  of 
contaminated  fish  at  current 
concentrations  in  the  Great  Lakes 
System  are  as  high  as  1.2  x  10    Ml  2  in 
100).  The  proposed  and  final  Guidance 
establishes  10  "  *  (one  in  one  hundred 
thousand]  as  the  risk  level  used  for 
deriving  criteria  and  values  for 
individual  carcinogens.  This  is  within 
the  range  historically  used  in  EPA 
actions,  and  approved  for  State  actions, 
designed  to  protect  human  health.  The 
majority  of  the  Great  Lakes  States  use 
10  '^  as  a  baseline  risk  level  in 
establishing  their  water  quality 
standards. 


The  methodology  is  designed  to 
protect  humans  who  drink  water  or 
consume  fish  from  the  Great  Lakes 
System.  The  portion  of  the  methodology 
addressing  fish  consumption  includes  a 
factor  describing  how  much  fish 
humans  consume  per  day.  The  final 
Guidance  includes  a  Great  Lakes- 
specific  fish  consumption  rale  of  15 
grams  per  day.  based  upon  several  fish 
consumption  surveys  from  the  Great 
Lakes,  including  a  recent  study  by  West 
et  al.  that  was  discussed  in  a  Federal 
Register  document  on  August  30, 1994 
(59  FR  44678).  This  rate  differs  from  the 
6.5  grams  per  day  rate  which  is  used  in 
the  National  water  quality  criteria 
guidelines  as  a  National  average 
consumption  value.  The  15  grams  per 
day  represents  the  mean  consumption 
rate  of  regional  fish  caught  and 
consumed  by  the  Great  Lakes  sport 
fishing  population. 

Commenters  argued  that  a  15  gram 
per  day  assumption  in  the  methodology 
would  not  adequately  protect 
populations  that  consume  greater  than 
this  amount  (e.g..  low-income  minority 
anglers  and  Native  Americans),  and  that 
such  an  approach  therefore  would  be 
inconsistent  with  Executive  Order 
12898  regarding  environmental  justice 
(February  16.  1994.  59  FR  7629).  EPA 
believes  that  the  human  health  criteria 
methodology,  including  the  fish 
consumption  rate,  will  provide  adequate 
health  protection  for  the  public, 
including  more  highly  exposed  sub- 
populations.  In  carrying  out  regulatory 
actions  under  a  variety  of  statutory 
authorities,  including  the  CWA,  EPA 
has  generally  viewed  an  upper  bound 
incremental  cancer  risk  in  the  range  of 
10  "  ■*  to  10  "  *  as  adequately  protective  of 
public  health.  As  discussed  above,  the 
human  health  criteria  methodology  is 
based  on  a  risk  level  of  10"'.  Therefore, 
if  fish  are  contaminated  at  the  level 
permitted  by  criteria  derived  imder  the 
final  Guidance,  individuals  eating  up  to 
10  times  (i.e.,  150  grams  per  day)  the 
assumed  fish  consumption  rate  would 
still  be  protected  at  the  10"*  risk  level. 
Available  data  indicate  that,  even 
among  low-income  minorities  who  as  a 
group  consume  more  fish  than  the 
population  on  average,  the 
overwhelming  majority  (approximately 
95  percent)  consume  less  than  150 
grams  per  day.  The  final  Guidance 
requires,  moreover,  that  States  and 
Tribes  modify  the  human  health  criteria 
on  a  site-specific  basis  to  provide 
additional  protection  appropriate  for 
highly  exposed  sub-populations.  Thus, 
where  a  State  or  Tribe  finds  that  a 
population  of  high-end  consumers 
would  not  be  adequately  protected  by 


criteria  derived  using  the  15  gram  per 
day  assumption  (e.g.,  where  the  risk  was 
greater  than  10  "  *),  the  State  or  Tribe 
would  be  required  to  modify  the  criteria 
to  provide  appropriate  additional 
protection.  The  final  Guidance  also 
requires  States  and  Tribes  to  adopt 
provisions  to  protect  human  health  from 
the  potential  adverse  effects  of  mixtures 
of  pollutants  in  effluents,  specifically 
including  mixtures  of  carcinogens. 
Understood  in  the  larger  context  of  the 
human  health  methodology  and  the 
final  Guidance  as  a  whole,  therefore, 
EPA  believes  that  the  15  gram  per  day 
fish  consumption  rate  provides 
adequate  health  protection  for  the 
public,  including  highly  exposed 
populations,  and  that  the  final  Guidance 
is  therefore  consistent  with  Executive 
Order  12898. 

In  developing  bioaccumulation 
factors,  the  proposed  Guidance  used  a 
5.0  percent  lipid  value  for  fish 
consumed  by  humans,  based  on  Great 
Lakes-specific  data.  The  current 
National  methodology  uses  a  3.0  percent 
lipid  value.  The  final  Guidance  uses  a 
3.10  percent  lipid  value  for  trophic  level 
4  fish  and  1.82  for  trophic  level  3  fish. 
These  percent  lipid  values  are  based  on 
an  analysis  of  the  West  et  a!,  study  cited 
above  and  data  from  State  fish 
contaminant  monitoring  programs. 

The  final  Guidance  contains  specific 
technical  guidelines  concerning  the 
range  of  uncertainty  factors  that  may  be 
applied  by  the  State  and  Tribal  agencies 
on  the  basis  of  their  best  professional 
judgment.  The  final  Guidance  places  a 
cap  of  30,000  on  the  combined  product 
of  uncertainty  factors  that  may  be 
applied  in  the  derivation  of  non-cancer 
Tier  II  values  and  a  combined 
uncertainty  factor  of  10,000  for  Tier  I 
criteria.  The  likely  maximum  combined 
uncertainty  factor  for  Tier  I  criteria  in 
most  cases  is  3.000.  The  SID  discusses 
further  the  use  of  the  uncertainty  factors 
in  the  derivation  of  human  health 
criteria  and  values. 

The  proposed  Guidance  used  an  80 
percent  relative  source  contribution 
(RSC)  from  surface  water  pathways  for 
BCCs.  and  a  100  percent  RSC  for  all 
other  pollutants,  in  deriving  noncancer 
criteria.  The  RSC  concept  is  applied  in 
the  National  drinking  water  regulations 
and  is  intended  to  account,  at  least  in 
part,  for  exposures  from  other  sources 
for  those  bioaccumulative  pollutants  for 
which  surface  water  pathways  are  likely 
to  be  major  contributors  to  human 
exposure.  The  final  Guidance  uses  the 
more  protective  80  percent  RSC  for  all 
pollutants  in  deriving  noncancer 
criteria.  This  change  was  made  because 
of  concern  that  for  non-BCCs  as  well  as 


BCCs.  Ihete  may  be  cjther  stmrces  of 
exposures  for  non carcinogens. 

3.  Protection  of  Wildlife 

(§i  13234rfk  132.4CaM5);  TaWe  4  to 
part  132;  appcEcKx  D  to  part  152; 
section  VI  of  the  SID) 

The  final  Gmdancc  contaius  ntunenc 
criteria  to  firotect  vriWlife  for  ioux 
potlutsstsand  a  methockilogy  t«  derive 
Tier  I  criteria  for  a«tditional  BCCs. 
Wiidhfie  criteria  are  derived  Vo  establish 
ambient  concentrations  of  chemical 
which,  if  not  exceeded,  will  protect 
mammals  and  birds  from  adverse 
iinpects  from  that  chemical  due  lo 
cons«mption  of  food  and/or  water  from 
the  Great  Lakes  System. 

These  are  EPA's  Grst^ water  quality 
criteria  specifically  tor  the  protection  of 
wikUife.  The  methodology  is  based 
largely  on  the  Doacancer  human  health 
paradigm.  It  focuses,  however,  on 
endpoiots  related  to  reproduction  and 
populatifiQ  survival  rather  than  the 
survival  of  individual  members  of  a 
species.  The  methodology  incorporates 
pollutant-specific  effect  data  for  a 
variety  of  mammals  and  birds  and 
species-speeific  exposure  parameters  iar 
two  mammals  and  three  birds 
representative  of  mammals  and  birds 
resident  in  the  Great  Lakes  basin  which 
are  hkely  to  experience  sigjiificant 
exposure  to  biaaccun»ulative 
contaminants  through  the  aquatic  food 
web. 

In  the  proposal.  EPA  included  a  two- 
tiered  approach  similar  to  that  for 
aquatic  liie-aiid  human  health.  In 
response  to  coHunents,  the  final 
Guidance  requires  States  and  Tribes  to 
adopt  provisions  consistent  with  only 
the  Tier  I  wildlife  methodology,  and 
only  to  apply  this  methodology  for  BOGs 
(see  section  IVA.4  below).  The  TSD 
provides  discretionary  guidelines  for  the 
use  of  Tier  I  and  Tier  U  methodologies 
for  other  pollutants.  The  vrildlife 
methodcklagy  was  limited  to  the  BCCs 
because  these  are  the  ciiemtcals  of 
greatest  concern  to  the  higher  L-ophic 
level  wikilile  species  feeding  from  the 
aquatic  food  weh  in  the  GreaU  Lakes 
basin.  This  decision  is  consistent  with 
comments  made  by  the  El^A  Science 
Advisory  Board  (SAB)  who  agreed  that 
the  iaitral  focus  for  wildlrfe  criteria 
developraent  should  be  on  persistent. 
binacc\nnulative  organic  contaminants 
(IISEPA.  1994.  EPA-SAB^EPEC-ADV- 

94-omi 

NunMross  commenters  were 
concerned  tiiat  tbe  mercury  criterico  far 
wildUfe  was  not  scientihcally 
appropriate.  After  review  of  ail 
conuneiits  ami  a  reev^uatioD  of  all  the 
data,  kfca  mercury  criterioa  fas'  wihlHfe 
has  been  increa^d  f.t)m  180  pj'L  to 


1300  pg/L.  EPA  bcli«ves  the  1300  pg/L 
is  protective  of  wildlife  in  the  Great 
Lakes  System. 

In  developing  bioaccumulation 
factors,  the  proposed  Guidance  used  a 
7J5  percent  hpid  ralue  for  fish 
consumed  by  wildlife.  The  Bn»t 
Guidance  uses  a  10.31  percent  ]ifid 
value  for  trophic  Lavel  4  fish  and  6.4& 
for  trophic  kvel  3  fish.  These  percent 
lipid  values  are  based  oai  the  actual  prey 
species  consumed  by  the  rcpiesenlative 
wildlife  species  specified  in  the 
mcthodolog}'.  and.  are  used  to  estimate 
the  BAFs  for  the  trophic  levels  which 
those  species  consume.  The  percent 
lipid  is  based  on  the  piciereniial 
consumption  patterns  of  wikfliiJe  and 
cross-referenced  with  rmh  weight  and 
size  and  apprc^riale  percent  lipid.  This 
approach  is  a  more  acciuate  reflection  of 
the  lipid  content  of  the  fish  consumed 
by  wildlife  species  than  the  approach 
used  in  the  pn'oposaL 

4.  Bioaccumulation  Methodoliogy 

(§  132.4(a)(3);  appendix  B  to  part  132; 
section  IV  of  the  SID) 

The  proposed  Guidance  incorporated 
BAFs  in  the  derivation  of  criteria  and 
values  to  protect  human  health  and 
Mrildlrfe.  Bioaccumulation  refors  to  the 
uptake  and  retention  of  a  substance  by 
an  aqnatir  organism  from  its 
surrounding  medium  and  from  food.  For 
certain  chemicals,  uptake  through  the 
aquatic  food  chain  is  the  erost  important 
route  of  erxpo9xm  for  wildlife  and 
humans.  The  vrildfifc  criteria  aid  the 
human  health  criteria  and  values 
incorporate  appropriate  BAFs  in  order 
to  more  aceiH^tely  account  for  the  total 
exposure  to  a  chemical.  Current  EPA 
guidelines  for  the  dmvation  of  human 
health  water  quality  criteria  use  BCFs, 
which  measure  only  uptake  from  water, 
when  field -measured  BAFs  are  not 
available.  EPA  believes,  however,  that 
the  BAF  is  a  better  predictor  of  the 
concentration  cf  a  chemical  within  fish 
tissues  in  the  Great  Lakes  System 
because  it  includes  consideration  of  tiie 
uptake  of  contaminants  from  all  routes 
of  exposure. 

The  proposed  Guidance  included  a 
hierarchy  of  three  methods  far  deriving 
BAFs  for  noa-polai  organic:  chemicals: 
field-measured  BAFs;  psedicted  BAFs 
derived  by  multiplying  a  laboratory- 
ineasured  BCF  by  a  food-chain 
multipHer  and  BAFs  predicted  by 
muki plying  a  BCF  calculated  from  the 
]og  KoK  by  a  {ood-chain  multiplier.  For 
inorganic  chemicals,  the  proposal 
woukl  have  required  either  a  field- 
measured  BAF  or  bhoraUarv-measured 
BCF.  On  August  30,  1904,  EPA 
published  m  bociKnest  in  the  Federal 
Register  [5«  FR  4467*1  reqt:eiti.".s 


comments  oo  revisiag  the  MecaKinr  of 
methoiis  far  deirring  BAFs  tor  orgMsic 
chemicals,  and  issues  pertaining  to  the 
model  ised  to  assist  le  predicting  BAF& 
when  a  field-raeasused  BAF  ts  not 
available.  Based  oo  the  cnnuneiits 
received,  the  hnal  Gtbdance  modifies 
the  proposed  hieraxky  by  adding  a 
predicted  BAF  based  on  a  BSAF  as  the 
second  mathcd  ia  the  hierarchy.  BSAFs 
may  be  osed  foe  piedictiag  BAFs  from 
concentrations  of  chemicals  ija  surface 
sediments,  tn  addition,  the  final 
Guidance  uses  a  model  to  assist  in 
predicliog  BAFs  that  inchides  both 
benthic  and  pelagic  ibod  chains  thereby 
incorporating  exposures  of  organisms  to 
chemicals  from  both  the  sediment  and 
the  water  column.  The  mod^  used  in 
the  proposal  only  included  the  pelagic 
food  chain,  aud  therefore,  did  not 
account  for  exposure  to  aquatic 
organisms  from  sediment. 

The  proposed  Guidance  used  the  total 
concentration  of  a  chemical  in  the 
ambient  water  when  deriving  BAFs  for 
organic  chemicals.  In  the  preamble  to 
the  proposed  Guidance  and  in  the 
Federal  Register  document  cited  above, 
EPA  requested  comments  on  deriving 
BAFs  in  terms  of  the  freely  dissolved 
concentration  of  the  chemical  in  the 
ambient  water.  Based  on  comments 
received  frx»m  the  proposal  and  the 
document,  the  final  Guidance  uses  the 
freely  dissolved  concentration  of  a 
chemical  instead  of  the  total 
concentration  in  the  derrv^ion  of  BAFs 
for  organic  chemicals.  Use  of  the  freely 
dissolved  concentration  will  improve 
the  accuracy  of  extrapolatrorrs  between 
water  bodies. 

Finally,  as  discussed  in  section  D  of 
this  preamble,  bioaccumulation  of 
persistent  poUutasts  is  a  serious 
environmental  threat  to  the  Great  Lakes 
Basin  Ecosystem.  Because  of  these 
corurems,  the  proposed  Guidance  wnold 
have  reqtured  that  pollutants  with 
human  health  BAFs  greater  than  1000 
receive  increased  attention  and  more 
stringent  contznls  within  the  Great 
Lakes  SystecL  These  fioUutants  are 
termed  BCCs.  EPA  identified  2a  BCCs  in 
the  proposed  GuidaDce.  The  additional 
controls  fcjr  BCCs  are  specified  in 
certain  of  the  implementation 
procedures  and  the  antidegradatien 
procedures,  and  are  discussed  further  in 
the  SID.  The  final  Guidance  continues 
to  include  increased  attention  on  and 
more  stringent  cobItoIs  for  BCCs  within 
the  Great  Lakes  Systcea.  The  final 
Guidance  identifi«s  22  BCCs  that  are 
targeted  for  special  cotHrctls  instead  of 
the  28  in  the  proposed  Cuidancs.  Six 
BCCs  vrsr»  deleted  from  tlie  prop«ised 
List  because  of  concern  thait  the  nethods 
used  to  esti-Tiate  the  B.^Fs  hk^  not 
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account  for  the  metabolism  or 
degradation  of  the  pollutants  in  the 
environment.  States  and  Tribes  may 
identify  more  BCCs  as  additional  BAF 
data  become  available.  The  final 
Guidance  designates  as  BCCs  only  those 
chemicals  with  human  health  BAFs 
greater  than  1000  that  were  derived 
from  either  a  field-measured  BAF  or  a 
predicted  BAF  based  on  a  field- 
measured  BSAF  (for  non-metals)  or  from 
a  field-measured  BAF  or  a  laboratory- 
measured  BCF  (for  metals).  Field- 
measured  BAFs  and  BSAFs.  unlike 
BAFs  based  only  on  laboratory  analyses 
or  calculations,  account  for  the  effects  of 
metabolism. 

B.  Implementation  Procedures 

(§§  132.4(a)(7),  132.4(e);  appendix  F  to 
part  132;  section  VIII  of  the  SID) 

This  section  of  the  preamble  discusses 
nine  specific  procedures  contained  in 
the  final  Guidance  for  implementing 
water  quality  standards  and  developing 
NFDES  permits  to  attain  the  standards. 

1.  Site-Specific  Modifications 

(Procedure  1  of  appendix  F  to  part  132; 
section  VIII.A  of  the  SID) 

The  proposed  Guidance  would  have 
allowed  States  and  Tribes  to  adopt  site- 
specific  modifications  to  water  quality 
criteria  and  values  under  certain 
circumstances.  States  and  Tribes  could 
modify  aquatic  Hfe  criteria  to  be  either 
more  stringent  or  less  stringent  when 
local  water  quality  characteristics 
altered  the  biological  availability  or 
toxicity  of  a  pollutant,  or  where  local 
species'  Sensitivities  differed  from 
tested  species.  Less  stringent 
modifications  to  chronic  aquatic  life 
criteria  could  also  be  made  to  reflect 
local  physical  and  hydrological 
conditions.  States  and  Tribes  could  also 
modify  BAFs  and  human  health  and 
wildlife  criteria  to  be  more  stringent,  but 
not  less  stringent  than  the  final 
Guidance. 

The  final  Guidance  retains  most  of  the 
above  provisions,  but  in  addition  allows 
less  stringent  modifications  to  acute 
aquatic  life  criteria  and  values  to  reflect 
local  physical  and  hydrological 
conditions,  less  stringent  modifications 
to  BAFs  in  developing  human  health 
and  wildhfe  criteria,  and  the  use  of  fish 
consumption  rates  lower  than  15  grams 
per  day  if  justified.  The  final  Guidance 
also  specifies  that  site-specific 
modifications  must  be  made  to  prevent 
water  quality  that  would  cause  jeopardy 
to  endangered  or  threatened  species  that 
are  listed  or  proposed  under  the  ESA, 
and  prohibits  any  less-stringent  site- 
specific  modifications  that  would  cause 
such  jeopardy.  Other  issues  related  to 


the  ESA  are  discussed  in  section  IX  of 
this  preamble. 

2.  Variances  from  Water  Quality 
Standards  for  Point  Sources 

(Procedure  2  of  appendix  F  to  part  132; 
section  VIII.B  of  the  SID) 

The  final  Guidance  allows  Great 
Lakes  States  and  Tribes  to  adopt 
variances  from  water  quality  standards, 
applicable  to  individual  existing  Great 
Lakes  dischargers  for  up  to  five  years, 
where  specified  conditions  exist.  For 
example,  a  variance  may  be  granted 
when  compliance  with  a  criterion 
would  result  in  substantial  and 
widespread  social  and  economic 
impacts  or  where  certain  stream 
conditions  prevent  the  attainment  of  the 
criterion.  No  significant  changes  were 
made  in  this  section  from  the  proposed 
Guidance. 

3.  TMDLs  and  Mixing  Zones 

(Procedure  3  of  appendix  F  to  part  132; 
section  Vine  of  the  SID) 

Section  303(d)  of  the  CWA  and 
implementing  regulations  at  40  CFR 
130.7  require  the  establishment  of 
TMDLs  for  waters  not  attaining  vater 
quality  standards  after  implementation 
of  existing  or  planned  pollution 
controls.  The  TMDL  quantifies  the 
maximum  allowable  loading  of  a 
pollutant  to  a  water  body  and  allocates 
the  loading  capacity  to  contributing 
point  and  nonpoint  sources  (including 
natural  background)  such  that  water 
quality  standards  for  that  pollutant  will 
be  attained.  A  TMDL  must  incorporate 
a  margin  of  safety  (MOS)  that  accounts 
for  uncertainty  about  the  relationship 
between  pollutant  loads  and  water 
quality.  TMDLs  may  involve  single 
point  sources  or  multiple  sources  (e.g  , 
point  sources  and  nonpoint  sources) 
and  may  be  established  for  geographic 
areas  that  range  in  size  from  large 
watersheds  to  relatively  small  water 
body  segments. 

The  proposal  attempted  to  develop  a 
single,  consistent  approach  for 
developing  TMDLs  to  be  used  by  all 
States  and  Tribes  in  the  Great  Lakes 
System.  Current  practice  in  the  eight 
Great  Lakes  States  includes  distinct 
technical  procedures  and  program 
approaches  that  differ  in  scale, 
emphasis,  scope  and  level  of  detail.  Two 
options  for  TMDL  development  were 
proposed.  One,  Option  A,  focused  on 
first  evaluating  the  basin  as  a  whole  and 
then  conducting  individual  site-by-site 
adjustments  as  necessary  to  ensure 
attainment  of  water  quaUty  standards  at 
each  location  in  the  basin.  The  other. 
Option  B,  focused  on  evaluating  limits 
needed  for  individual  point  sources 


with  supplemental  emphasis  on  basin- 
wide  considerations  as  necessary.  Both 
approaches  are  consistent  with  the 
CWA,  but  result  in  different 
methodologies  for  TMDL  development. 
Both  options  proposed  that  within  10 
years  of  the  effective  date  of  the  final 
Guidance  (i.e.,  two  five-year  NPDES 
permit  terms),  mixing  zones  would  be 
prohibited  for  BCCs  for  existing  point 
source  discharges  to  the  Great  Lakes 
System.  Further,  both  proposed  that 
mixing  zones  be  denied  for  new  point 
source  discharges  of  BCCs  as  of  the 
effective  date  of  the  final  Guidance. 
Both  options  also  specified  procedures 
for  determining  background  levels  of 
pollutants  present  in  ambient  waters.  In 
addition,  the  proposal  would  have 
tightened  the  relationship  between 
TMDL  development  and  NPDES  permit 
issuance  by  providing  that  TMDLs  be 
established  for  each  pollutant  causing 
an  impairment  in  a  water  body  prior  to 
the  issuance  or  reissuance  of  any 
NPDES  permits  for  that  pollutant. 
The  final  Guidance  merges  both 
Options  A  and  B  into  one  single  set  of 
minimum  regulatory  requirements  for 
TMDL  development.  In  general,  the 
final  TMDL  procedures  are  less  detailed 
than  the  proposal,  and  offer  more 
flexibility  for  States  and  Tribes  in 
establishing  TMDU.  The  final  TMDL 
procedures  contain  elements  from  both 
Options  A  and  B  that  were  deemed 
critical  for  a  minimum  level  of 
consistency  among  the  Great  Lakes 
States  and  Tribes.  These  critical 
elements  include:  mixing  zone 
specifications,  design  flows,  and 
procedures  for  determining  background 
concentrations. 

The  final  Guidance  also  includes  a 
prohibition  on  mixing  zones  for  BCCs 
after  12  years  in  most  circumstances. 
Maintaining  these  restrictions  on  the 
availability  of  mixing  zones  is 
consistent  with  both  the  Steering 
Committee's  policy  views  and  the  bi- 
national  GLWQA  goal  of  virtual 
elimination  of  persistent, 
bioaccumulative  toxics.  Because  of  the 
unique  nature  of  the  Great  Lakes 
ecosystem,  documented  ecological 
impacts,  and  the  need  for  consistency. 
EPA  believes  that  the  general 
prohibition  on  mixing  zones  for  BCCs  is 
reasonable  and  appropriate.  However,  a 
new  exception  is  allowed  if  a  facility 
with  an  existing  BCC  discharge  can 
demonstrate  that  it  is  reducing  that 
discharge  to  the  maximiun  extent 
feasible  (considering  technical  and 
economic  factors)  but  cannot  meet 
WQBELs  for  that  discharge  without  a 
mixing  zone.  EPA,  in  conjunction  with 
stakeholders  within  the  Great  Lakes 
Basin,  will  develop  guidance  for  use  by 


States  and  Tribes  in  exercising  the 
exception  provision  with  special  focus 
on  the  technical  and  economic 
feasibility  criteria.  This  guidance  will 
also  consider  the  notice,  public  hearing, 
monitoring  and  pollution  prevention 
demonstration  elements  of  the 
exception  criteria. 

The  final  Guidance  also  retains  mapy 
of  the  proposed  provisions  for 
calculating  background  concentrations 
used  in  TMDLs  and  WLAs  established 
in  the  absence  of  TMDLs.  The  procedure 
addressing  data  points  below  the  level 
of  detection,  however,  has  been 
modified  so  that  it  no  longer  specifies 
the  use  of  default  values  (i.e.,  half  of  the 
level  of  detection). 

The  final  TMDL  procedures  do  not 
require  that  TMDLs  be  established  for 
point  sources  prior  to  the  issuance/ 
reissuance  of  NPDES  permits.  The  final 
Guidance  defers  to  the  existing  National 
program  for  determining  when  a  TMDL 
is  required.  Lastly,  the  final  Guidance 
allows  assessment  and  remediation 
plans  that  are  approved  by  EPA  under 
40  CFR  130.6  to  be  used  in  lieu  of  a 
TMDL  for  purposes  of  appendix  F  as 
long  as  they  meet  the  general  conditions 
of  a  TMDL  as  outlined  by  procedure  3 
of  appendix  F.  and  the  public 
participation  requirements  applicable  to 
TMDLs. 

4.  Additivity 

(Procedure  4  of  appendix  F  to  part  132; 
section  VIII.D  of  the  SID) 

EPA  has  traditionally  developed 
numeric  water  quality  criteria  on  a 
single  pollutant  basis.  While  some 
potential  envijpnmental  hazards  involve 
significant  exposure  to  only  a  single 
compound,  most  instances  of 
contamination  in  surface  waters  involve 
mixtures  of  two  or  more  pollutants.  The 
individual  pollutants  in  such  mixtures 
can  act  or  interact  in  various  ways 
which  may  affect  the  magnitude  and 
nature  of  risks  or  effects  on  human 
health,  aquatic  life  and  wildlife.  WET 
tests  are  available  to  generally  address 
interactive  effects  of  mixtures  on  aquatic 
organisms.  EPA's  1986  "Guidelines  for 
the  Health  Risk  Assessment  of  Chemical 
Mixtures"  set  forth  principles  and 
procedures  for  human  health  risk 
assessment  of  chemical  mixtures.  There 
are  currently  no  technical  guidelines  on 
how  to  assess  effects  on  wrildlife  from 
chemical  mixtures. 

The  preamble  for  the  proposed 
Guidance  discussed  several  possible 
approaches  to  address  additive  effects 
from  multiple  pollutants.  Proposed 
regulatory  language  was  provided  for 
two  specific  options,  each  with  separate 
provisions  related  to  aquatic  life, 
wildlife  and  human  health.  One 


approach  was  developed  by  the 
Initiative  Committees,  modified  to 
delete  the  application  of  toxicity 
equivalency  factors  (TEFs)  for  PCBs  to 
wildlife.  The  other  approach  was 
developed  by  EPA.  Neither  approach 
addressed  the  possible  toxicologic 
interactions  between  pollutants  in  a 
mixture  (e.g.,  synergism  or  antagonism) 
because  of  the  limited  data  available  on 
these  interactive  effects.  In  the  absence 
of  contrary  data,  both  approaches 
recommended  that  the  risk  to  human 
health  from  individual  carcinogens  in  a 
mixture  be  considered  additive,  and  that 
a  10  ~  5  risk  level  be  adopted  as  a  cap  for 
the  cancer  risk  associated  with 
mixtures.  Both  approaches  also 
proposed  using  TEFs  to  assess  the  risk 
to  humans  and  wildlife  from  certain 
chemical  classes.  The  TEF  approach 
converts  the  concentration  of  individual 
components  in  a  mixture  of  chemicals 
to  an  "equivalent"  concentration 
expressed  in  terms  of  a  reference 
chemical.  Both  approaches  used  the  17 
TEFs  for  dioxins  and  furans  identified 
in  the  1989  EPA  document.  "Estimating 
Risks  Associated  with  Exposures  to 
Mixtures  of  Chlorinated  Dibenzo-p- 
Dioxins  and  -Dibenzo furans."  and  the 
1989  update. 

The  final  Guidance  includes  a  general 
requirement  for  States  and  Tribes  to 
adopt  an  additivity  provision  consistent 
with  procedure  4  of  appendix  F  to 
protect  human  health  from  the  potential 
additive  adverse  effects  from  both  the 
noncarcinogenic  and  carcinogenic 
components  of  chemical  mixtures  in 
effluents.  The  final  Guidance  also 
requires  the  use  of  the  17  TEFs  included 
in  the  proposed  Guidance  to  protect 
human  health  from  the  potential 
additive  adverse  effects  in  effluents. 

5.  Determining  the  Need  for  WQBELs 
(Reasonable  Potential) 

(Procedure  5  of  appendix  F  to  part  132; 
section  VIII.E  of  the  SID) 

EPA's  existing  regulations  require 
NPDES  permits  to  include  WQBELs  to 
control  all  pollutants  or  pollutant 
parameters  which  the  permitting 
authority  determines  are  or  may  be 
discharged  at  a  level  which  will  cause, 
have  the  reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  any 
applicable  water  quaUty  standard.  If  the 
permitting  authority  determines  that  a 
discharge  has  the  reasonable  potential  to 
cause  or  contribute  to  an  excursion  of  an 
applicable  numeric  water  quality 
criterion,  it  must  include  a  WQBEL  for 
the  individual  pollutant  in  the  permit. 
In  the  absence  of  an  adopted  numeric 
water  quality  criterion  for  an  individual 
pollutant,  the  permitting  authority  must 


derive  appropriate  WQBELs  from  the 
State  or  Tribal  narrative  water  quality 
criterion  by  either  calculating  a  numeric 
criterion  for  the  pollutant;  applying 
EPA's  water  quality  criteria  developed 
under  section  304(a)  of  the  CWA, 
supplemented  with  other  information 
where  necessary;  or  establishing  effluent 
limitations  on  an  indicator  pollutant. 
See  40  CFR  122.44(d)(1). 

The  final  Guidance  implements  these 
National  requirements  by  specifying 
procedures  for  determining  whether  a 
discharge  has  the  reasonable  potential  tc 
cause  or  contribute  to  an  exceedance  of 
Tier  I  criteria  or  Tier  II  values  based  on 
facility-specific  effluent  data.  The  final 
Guidance  also  specifies  procedures  for 
determining  whether  permitting 
authorities  must  generate  or  require 
permittees  to  generate  data  sufficient  to 
calculate  Tier  II  values  when  specified 
pollutants  of  concern  in  the  Great  Lakes 
System  are  knov«i  or  suspected  of  being 
discharged,  but  neither  Tier  I  criteria 
nor  Tier  II  values  have  been  derived  due 
to  a  lack  of  toxicological  data.  EPA 
believes  that  the  data  necessary  to 
calculate  Tier  II  values  for  aquatic  life, 
wildlife  and  human  health  currently 
exists  for  most  of  the  specified 
pollutants  of  concern. 

The  final  Guidance  maintains  all  the 
basic  requirements  from  the  proposed 
procedure.  Some  minor  changes  are  that 
the  procedure  no  longer  includes  a 
special  provision  for  effluent  dominated 
streams,  and  the  procedure  allows  a 
broader  range  of  statistical  approaches 
to  be  used  when  evaluating  effluent 
data,  which  provides  added  simplicity 
and  flexibility  to  States  and  Tribes. 

Another  change  from  the  proposal  is 
the  relationship  in  the  final  Guidance 
between  the  reasonable  potential  and 
TMDL  procedures.  Numerous 
commenters  pointed  out  that  the 
proposed  Guidance  indicated  that 
TMDLs  would  be  required  for  any  water 
receiving  effluent  from  a  discharger 
found  to  exhibit  reasonable  potential. 
Given  the  fact  that  there  are  many 
waterbodies  in  the  Great  Lakes  basin  for 
which  TMDLs  have  not  been  developed, 
and  the  obvious  need  for  permitting  to 
proceed  in  the  interim  until  TMDLs  are 
completed,  the  final  Guidance  provides 
that  the  permitting  authority  can 
establish  waste  load  allocations  and 
WQBELs  in  the  absence  of  a  TMDL  or 
an  assessment  and  remediation  plan 
developed  and  approved  in  accordance 
with  procedure  3.A  of  appendix  F.  A 
more  detailed  discussion  of  the 
assessment  and  remediation  plan  and  its 
relationship  to  a  TMDL  can  be  found  in 
■section  VIII. C.2  of  the  SID.  Procedures 
for  establishing  such  WLAs  are  therefore 
addressed  in  the  final  Guidance. 
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6.  Intake  Pollutants 
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(Procadiirea  5.D  and  5.E  of  appendix  P 
to  part  132;  saction  Vni.E  of  the  SfE^ 

The  proposed  Guidance  allowed  a 
pennitting  authority  to  determine  that 
the  return  of  an  identifiad  intake  water 
pollutant  to  the  same  body  of  water 
undter  specified  circxunstances  does  not 
cause,  have  the  reasonable  potential  to 
cause,  or  contribute  to  an  excnrsion 
above  water  quality  standards,  and 
therefore,  that  a  WQBEL  would  not  be 
required  for  that  pollutant.  Under  the 
proposal,  this  "pass  through"  of  intake 
water  pollutants  woivld  be  allowed  if  the 
facihty  returns  the  intake  water 
containing  the  polhitant  of  concern  Kv 
the  same  waterbody;  does  not  contribute 
additional  mass  of  pollutant;  does  not 
increase  the  concentration  of  the  intake 
water  polhitant;  and  does  not  discharge 
at  a  time  or  location,  or  after  the 
pollutant  in  a  manner  which  would 
cause  adverse  impacts  to  occu/  that 
would  not  occiu'  if  the  pollutant  were 
left  in-stream. 

EPA  received  numerous  comments  on 
the  proposal.  Some  commanters  argued 
that  the  proposed  provision  was  too 
narrow  because  relief  would  not  be 
available  if  the  faciKty  added  any 
amount  of  the  pollutant  to  the 
discharge,  even  where  the  facility  was 
not  contributing  any  additional  mass  or 
concentration  to  the  waterbody  than 
was  contained  in  t^  intake  water.  After 
consideration  of  public  comments,  EPA 
decided  to  expand  the  intake  poOutant 
provisions  U>  include  not  only  a 
reasonable  potential  procedure  like  the 
one  contaixbed  in  the  proposal,  but  alsa 
a  provision  that  allows  the  pemutting 
authority  to  take  into  account  the 
presence  of  pollutants  in  intake  water  in 
deriving  WQBELs.  SpacviJicaily.  the  final 
Guidance  authorizes  the  pcrmittiAg 
authority  to  establish  liniits  based  on  a 
principle  of  "no  net  addition"  (i.e..  the 
limit  would  allow  the  mass  and 
conceotratioB  of  the  pollutant  in  the 
discharge  up  to  the  mass  and 
concentration  of  the  pollutant  in  the 
intake  water).  This  |>rovision  would  be 
available  where  the  facility's  discharge 
is  to  the  same  body  of  water  as  the 
intake  water,  and  could  be  applied  for 
up  to  12  years  after  publication  of  the 
final  Guidance.  After  that  time,  if  a 
TMDL  or  comparable  plan  that  meets 
the  requirements  of  procedure  3  of 
appendix  F  has  not  been  completed,  the 
facility's  WC^EL  must  be  established  in 
accordance  with  the  "baseline" 
provisions  in  procedure  5.P.2  of 
appendix  F.  This  time  limit  provides  a 
period  of  relief  for  dischargers  that  are 
not  causing  increased  impacts  oa  the 
waterbody  by  virtue  of  then  discharge 


that  would  not  have  occurred  had  the 
pollutant  remained  in-stream,  while 
maintaining  the  incentive  for 
development  of  a  coinprehensire 
assessmeat  and  rcmediatioa  plan  for 
achieving  attainment  of  water  quality 
standards,  which  EPA  believes  is  a 
critical  element  of  the  final  Gaidance  kx 
addressing  pollutants  For  which  a  large 
contributor  to  non-attainment  is 
nonpoint  soutcv  poUation. 

The  final  Gukance  allows  States  and 
Tribes  to  address  intake  pollutants  in  a 
manner  consistent  with  assessmeat  and 
remediation  plans  that  have  been 
developed  through  mechanisms  other 
than  TMDLs  in  order  to  provide 
flexibility  where  such  plans 
comprehensively  address  the  point  and 
non-point  sources  of  non^attakuuent  in 
a  waterbody  and  the  means  for  attaining 
compliance  with  st^ndaids. 

EPA  believes  that  12  years  provides 
sufficient  time  for  States  to  develop  and 
complete  the  water  quahty  assessments 
that  would  serve  as  the  basis  for 
establishing  effluent  limits  (including 
"no  net  addition"  limits,  where 
appropriate)  under  procedure  3.A  of 
appendix  F.  However,  EPA  also 
recognizes  that  unforeseert  events  could 
delay  State  completion  of  these 
assessments,  and  therefore  will,  at  7 
years  fbllowing  promulgation,  in 
consultation  with  the  States,  evaluate 
the  progress  of  the  assessments.  If  this 
evaluation  shows  that  completion  of  the 
assessments  may  not  be  accomplished 
by  the  12  year  date,  EPA  vriW  revisit 
these  provisions,  and  consider 
proposing  extensions  if  appropriate. 

Llnder  tne  final  Guidance,  the 
pennitting  authority  can  permit  the 
discharge  of  intake  pollutants  to  a 
different  body  of  water  that  is  in  non- 
attainment  provided  limitations  require 
the  discharge  to  meet  a  WQBEL  for  the 
pollutant  equal  to  the  pollutant's  water 
quality  criterion.  Because  inter- 
waterbody  transfers  of  pollutants 
introduce  pollutants  to  the  receiving 
water  that  would  not  be  present  in  thai 
waterbody  in  the  absence  of  the 
facility's  discharge,  EPA  does  not 
believe  that  reUef  for  such  pollutants 
comparable  to  the  "no  net  addition" 
approach  would  be  appropriate. 
However,  to  address  the  concern  raised 
by  commenters  about  facilitiss  with 
multiple  sources  of  intake  water,  the 
permitting  authority  may  use  a  flow- 
weighted  combination  of  these 
approaches  when  the  hdlity  has  co- 
minglcd  sources  of  Lntake  water  from 
the  same  and  different  bodies  of  water. 

EPA  maintains  that  the  preferred 
approach  to  deal  with  non^attainment 
waters,  particularly  when  multiple 
sources  contribute  a  pollutant  fior  which 


the  receiving  water  exceeds  the 
applicable  criterion,  is  development  of  a 
TMDL  or  comparable  assessment  and 
remediation  plan.  The  above  "no  net 
addition"  permitting  approach  provides 
additional  flexibility  in  situations  where 
a  TMDL  or  comparable  plan  has  not  yet 
been  developed.  Other  existrng  relief 
mechanisms  include  variances  to  water 
quality  standards,  removal  of  non- 
existing  uses,  and  site-specific  criteria. 

7.  WET 

(Procedure  6  of  appendix  Fto  part  132; 
section  VIII.F  of  the  SID) 

Existing  EPA  regulations  define  WET 
as  "the  aggregate  toxic  effect  of  an 
effluent  measured  directly  by  a  toxicity 
test."  These  regulations  require  WET 
limits  to  be  included  in  permits  in  most 
circumstances  in  which  the  WET  of  a 
discharge  has  the  reasonable  potential  to 
cause  or  contribute  to  an  in-stream 
excursion  above  either  a  State's  numeric 
criteria  for  toxicity  or  narrative  criteria 
for  water  quality  (40  CFR  122.2, 
122.44(d)(1)).  The  regularions  allow 
States  and  Tribes  the  flexibility  to 
control  for  WET  with  either  numeric  or 
narrative  criteria.  Current  technical 
guidelines  recommend  that  no  discharge 
should  exceed  0.3  acute  toxic  units 
(TUa  =  100/LC50)  at  the  edge  of  an 
acute  mixing  zone  and  1 .0  chronic  toxic 
units  (TUc  =  100/NOEC,  the  No 
Observed  Effect  Concentration)  at  the 
edge  of  a  chronic  mixing  zone. 

The  proposed  Guidance  would  have 
continued  to  allow  States  and  Tribes  the 
flexibility  to  choose  to  control  WET 
with  either  numeric  or  narrative  criteria, 
but  specifled  that  no  discharge  could 
exceed  1.0  TU,  at  the  point  of  discharge 
(i.e.,  no  acute  mixing  zones)  and  1.0  TUc 
at  the  edge  of  a  chronic  mixing  zone 
(with  some  exceptions).  In  addition,  the 
proposal  contained  minimum 
requirements  for  appropriate  test 
methods  to  measure  WET  and  for  permit 
conditions,  and  procedures  for 
determining  whether  or  not  limits  for 
WET  are  oecessary. 

The  final  Guidance  differs  principally 
from  the  proposal  in  requiring  Stales 
and  Tribes  to  adopt  0.3  TU,  and  1.0  TUc 
either  as  numeric  criteria  or  as  an 
equivalent  numeric  interpretation  of 
narrative  criteria.  The  final  Guidance 
also  allows  the  use  of  acute  mixing 
zones  for  the  application  of  the  acute 
criterion.  This  approach  will  promote 
consistency  among  States  and  Tribes  in 
controlling  WET,  while  still  pennitting 
considerable  flexibihty  regarding 
implementation  measures,  consistent 
with  current  National  policies  and 
guidelines. 


8.  Loading  Limits 

(Procedure  9  of  appendix  F  to  part  132; 
section  VIII.G  of  the  SID) 

The  final  Guidance  provides  that 
WQBELs  be  expressed  in  terms  of  both 
concentration  and  mass  loading  rate, 
except  for  those  pollutants  that  cannot 
appropriately  be  expressed  in  terms  of 
mass.  These  provisions  clarify  the 
application  of  existing  Federal 
regulations  at  40  CFR  122.45(f),  and  are 
consistent  with  current  EPA  guidance 
which  requires  the  inclusion  of  any 
limits  determined  necessary  based  on 
best  professional  judgment  to  meet 
water  quality  standards,  including, 
where  appropriate,  mass  loading  rate 
limits.  They  are  also  consistent  with  the 
antidegradation  policy  for  the  Great 
Lakes  System  in  appendix  E  of  the  final 
Guidance. 

9.  Levels  of  Quantification 

(Procedure  8  of  appendix  F  to  part  132; 
section  Vni.H  of  the  SID) 

Many  of  the  pollutants  of  concern  in 
the  Great  Lakes  System  cause 
unacceptable  toxic  effects  at  very  low 
concentrations.  This  results  in  instances 
where  WQBELs  are  below  levels  of 
reliable  quantification.  When  this 
occurs,  the  permitting  authority  may  not 
be  able  to  determine  whether  the 
pollutant  concentration  is  above  or 
below  the  WQBEL.  The  final  Guidance 
requires  adoption  of  pollutant 
minimization  programs  (PMPs)  for  such 
permits  to  increase  the  likelihood  that 
the  concentration  of  the  pollutant  is  as 
close  to  the  effluent  limit  as  possible. 
The  PMP  is  an  ongoing,  iterative  process 
that  requires,  among  other  things, 
internal  wastestream  monitoring  and 
submission  of  status  reports.  The  use  of 
PMPs  for  facilities  with  pollutants 
below  the  level  of  quantification  is 
consistent  with  existing  EPA  guidance. 

Unlike  the  proposal,  however,  the 
final  Guidance  eliminates  additional 
minimum  requirements  for  BCCs.  For 
example,  the  final  Guidance 
recommends  but  does  not  require  bio- 
uptake  studies  that  had  been  proposed 
to  assess  impacts  to  the  receiving  water 
and  evaluate  the  effectiveness  of  the 
PMP. 

10.  Compliance  Schedules 

(Procedure  9  of  appendix  F  to  part  132; 
section  VIII.I  of  the  SED) 

The  final  Guidance  includes  a 
procedure  that  allows  Great  Lakes  States 
and  Tribes  to  include  schedules  of 
compliance  in  permits  for  existing  Great 
Lakes  dischaigers  for  effluent 
limitations  based  on  new  water  quality 
criteria  and  certain  other  requirements. 
Generally,  compliance  schedules  may 


provide  for  up  to  five  years  to  comply 
with  the  effluent  limitation  in  question 
and  may,  in  specified  cases,  allow  the 
compliance  schedule  to  go  beyond  the 
term  of  the  permit.  Existing  Great  Lakes 
dischargers  are  those  whose 
construction  commenced  before  March 
23, 1997.  Thus  the  term,  existing  Great 
Lakes  discharges,  covers  expanding 
dischargers  who  were  ineligible  for 
compliance  schedules  under  the 
proposal.  The  final  Guidance  also 
provides  the  opportimity  for  States  and 
Tribes  to  allow  dischargers  additional 
time  to  comply  with  effluent  limitations 
based  on  Tier  II  values  while 
conducting  studies  to  justify 
modifications  of  those  limitations. 

C.  Antidegradation  Provisions 

(§  132.4(a)(6);  appendix  E  to  part  132; 
section  VII  of  the  SID) 

EPA's  existing  regulations,  at  40  CFR 
131.6,  establish  an  antidegradation 
policy  as  one  of  the  minimum 
requirements  of  an  acceptable  water 
quality  standards  sObmittal.  Section 
131.12  describes  the  required  elements 
of  an  antidegradation  policy.  These  are: 
protection  of  water  quality  necessary  to 
maintain  existing  uses,  protection  of 
high  quahty  waters  (those  where  water 
quality  exceeds  levels  necessary  to 
support  propagation  offish,  shellfish, 
and  wildhfe  and  recreation  in  and  on 
the  waters)  and  protection  of  water 
quality  in  those  water  bodies  identified 
as  outstanding  National  resources. 

The  proposed  Guidance  provided 
detailed  procedures  for  implementing 
antidegradation  that  were  not  part  of  the 
existing  regulations.  The  detailed 
implementation  procedures  were 
intended  to  result  in  greater  consistency 
in  how  antidegradation  was  applied 
throughout  the  Great  Lakes  System.  The 
proposed  Guidance  specified,  among 
other  things,  how  high  quality  waters 
should  be  identified,  what  activities 
should  and  should  not  require  review 
under  antidegradation,  and  the 
information  necessary  to  support  a 
request  to  lower  water  quality  and  the 
procedures  to  be  followed  by  a  Tribe  or 
State  in  making  a  decision  whether  or 
not  to  allow  a  lowering  of  water  quality. 

The  final  Guidance  maintains  tne 
overall  structure  of  the  proposed 
Guidance  while  allowing  Tribes  and 
States  greater  flexibility  in  how 
antidegradation  is  implemented.  As  in 
the  proposal,  the  final  Guidance  is 
composed  of  an  antidegradation 
standard,  antidegradation 
implementation  procedures, 
antidegradation  demonstration  and 
antidegradation  decision.  However, 
many  of  the  detailed  requirements 
found  in  the  proposed  Guidance  appear 


in  the  SID  accompanying  the  final 
Guidance  as  nonbinding  guidelines, 
including  provisions  specific  to  non- 
BCCs. 

Key  elements  of  the  proposed 
Guidance  that  are  retained  in  the  final 
Guidance  for  BCCs  include: 
identification  of  high  quaUty  waters  on 
a  pollutant-by-pollutant  basis; 
requirements  for  States  and  Tribes  to 
adopt  an  antidegradation  standard 
consistent  with  the  final  Guidance  for 
BCCs;  minimum  requirements  for 
conducting  an  antidegradation  review  of 
any  activity  expected  to  result  in  a 
significant  lowering  of  water  quality  due 
to  BCCs,  minimum  requirements  for 
notifying  permitting  authorities  of 
increases  in  discharges  of  BCCs;  and, 
minimum  requirements  for  an 
antidegradation  demonstration 
consisting  of  a  pollution  prevention 
analysis,  an  alternative  treatment 
analysis  and  a  showing  that  the 
significant  lowering  of  water  quality 
will  allow  for  important  social  and 
economic  development.  Significant 
changes  from  the  proposed  Guidance 
include:  encouraging,  but  not  requiring. 
States  and  Tribes  to  adopt  provisions 
consistent  with  the  antidegradation 
standard  and  implementation 
procedures  for  non-BCCs;  replacement 
of  numeric  existing  effluent  quality- 
based  (EEQ)  limits  as  a  means  of 
implementing  antidegradation  for  BCCs 
with  a  narrative  description  of  the  types 
of  activities  that  will  trigger  an 
antidegradation  review;  and  greater 
flexibility  in  the  implementation, 
demonstration  and  decision 
components.  A  detailed  discussion  of 
the  basis  for  each  of  the  changes  is 
provided  in  Section  VII  the  SID. 

D.  Regulatory  Requirements 

(Part  132;  Tables  5  and  6  to  part  132; 
section  II  of  the  SID) 

The  Great  Lakes  States  must  adopt 
water  quahty  standards,  anti- 
degradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System  which 
are  consistent  with  the  final  Guidance 
v«thin  two  years  of  this  publication.  If 
a  Great  Lakes  State  fails  to  adopt  such 
standards,  policies,  and  procedures, 
section  118(c)(2)(C)  of  the  CWA  requires 
EPA  to  promulgate  them  not  later  than 
the  end  of  that  two-year  period. 
Additionally,  when  an  Indian  Tribe  is 
authorized  to  administer  the  NPDES  or 
water  quality  standards  program  in  the 
Great  Lakes  basin,  it  will  also  need  to 
adopt  provisions  consistent  with  the 
final  Guidance  into  its  water  program. 

Part  132  establishes  requirements  and 
procedures  to  implement  section 
118(c)(2)(C).  Sections  132.3  and  132.4 
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require  Graat  Lakes  States  and  Tribes  to 
adopt  criteria,  metbodoiogias,  policies, 
and  procediues  coosistant  with  the 
criteria,  methodologies,  policies,  and 
procedures  con*a>B«d  in  part  132 — that 
is.  tha  definition*  in  ^  1 32.2,  the 
numeric  criteria  in  Tables  1  through  4, 
the  criteria  devekipoicDt  methodologies 
in  appeiKlixes  A  through  D,  the 
antidegradation  policy  in  appendix  E, 
and  the  implementation  procedures  in 
appendix  F.  Section  132.5  specifies  the 
procedures  lor  State*  and  Tribes  to 
make  their  submissions  to  EPA.  and  for 
EFA  to  approve  or  disapfirove  the 
subeiissions.  The  section  specifies  that 
in  reTiewing  submissions,  EPA  wil) 
consider  provisions  of  State  and  Tribal 
submissions  to  be  "consistent  with"  the 
final  Guidance  tf  each  provisioa  is  as 
protective  as  the  corresponduig 
provision  of  the  final  Guidance.  If  a 
State  or  Tribe  i»ts  to  n»ake  a 
submission,  or  if  provisions  of  the 
submission  are  not  consistent  with  the 
final  Guidance,  §  132.5  provides  that 
EPA  will  publish  a  fine!  rule  m  the 
Federal  Register  identifring  the  final 
Guidance  provisions  that  will  apply  to 
discharges  within  the  particular  State  or 
Federal  Indian  Resemtron. 

Section  132.4  specifies  that  water 
quality  criteria  adopted  by  States  and 
Tribes  consistent  with  the  final 
Guidance  will  apply  to  all  waters  of  the 
Great  Lakes  System,  reg9fdless  of 
designated  uses  of  the  waters  in  most 
cases,  with  some  variations  in  human 
health  criteria  depeadingon  whether 
the  waters  are  designated  for  drinking 
water  use.  Section  132.4  also  contains 
certain  exceptions  in  applying  the  final 
Guidance  methodologies  and 
procedures.  First,  States  and  Tribes  do 
not  have  to  adopt  and  apply  the  final 
Guidance  methodologies  aad 
procedures  for  the  14  pollutants  listed 
in  Table  5  of  part  132.  EPA  believes  that 
some  or  all  of  the  methodologies  and 
procedures  are  not  scientifically 
appropriate  for  these  pollutants. 
Second,  if  a  State  or  Tribe  demonstrates 
that  the  final  Guidance  methodologies 
or  procedures  are  not  scientifically 
defensible  for  a  particular  pollutant,  the 
State  or  Tribe  may  use  alternate 
methodologies  or  procedures  so  long  as 
they  meet  ail  ^plicable  Federal,  State, 
and  Tribal  laws.  Third.  $  132.4  specifies 
that  for  wet-weather  point  sources. 
States  and  Tribes  generally  do  not  have 
to  adopt  and  apply  the  finid  Guidance 
implementatuHi  procedures.  The 
exceptJOB  is  the  TMDL  general 
condition  for  wet  weather  events. 
Fourth,  pursuant  to  section  510  of  the 
CWA,  part  132  specifies  that  nothing  in 
the  final  Guidance  prohibits  States  or 


Tribes  fn>nj  adopting  provisions  more 
stringent  than  the  final  Guidaiice. 

As  discussed  further  in  section  LX  at 
this  preamble,  §  132.4  also  provides  that 
State  and  Tribal  submissions  will  need 
to  include  any  |;>rovisioas  that  EPA 
determines,  based  on  EPA's  authorities 
under  the  CWA  and  the  results  of 
consultation  with  the  VS.  Fish  and 
Wildlife  Service  (FWS)  under  section  7 
of  the  ESA,  are  necessary  to  ensure  that 
water  quality  is  not  likely  to  cause 
jeopardy  to  any  endangered  or 
threatened  species  listed  under  the  ESA. 

Part  132  extends  the  requirements  of 
section  118(cX2MC)  to  Indian  Tribes 
within  the  Greet  Lakes  basin  for  which 
EPA  has  approved  water  quality 
standards  under  section  303  of  the  CWA 
or  which  EPA  has  authorized  to 
administer  an  NFDES  prograra  under 
section  402  of  the  CWA.  EPA  believes 
that  inclusion  of  Great  Lakes  Tribes  in 
this  way  is  necessary  and  appropriate  to 
be  consistent  with  section  518  of  the 
CWA.  The  reasons  for  EPA's  proposal 
are  discussed  further  in  the  preamble  to 
the  proposed  Guidance  (S«  FR  20634). 
and  section  IIJ3.3  of  the  SID.  As  a 
practical  mattes,  no  Great  Lakes  Tribes 
currently  have  approved  water  quality 
standards  or  authorized  IVFDES 
programs,  so  the  submission 
requirements  of  part  132  do  not  apply 
to  any  Great  L^tee  Tribes.  Tribes  that 
are  approved  or  authorized  in  the 
future,  however,  will  need  to  adopt 
provisions  conststent  with  the  final 
Guidance  in  their  water  programs. 

V.  C4Mts,  Cost-Effectiveness  and  Benefits 

(Section  IX  of  the  SID) 

Under  Executive  Order  12866  (56  FR 
51735.  October  4.  1993).  EPA  must 
determine  whether  the  tegnbtory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  actioa"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annua)  effect  on  the 
economy  of  SlOO  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  at  the  econocny, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3]  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereol;  at 

(4)  Raise  novel  kegal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  policy 
issues  arising  out  of  the  development  of 
a  comprehensive  ecosystem -based 
approach  for  a  large  geographic  area 
involving  several  States,  Tribal 
govenunents.  local  governments,  and  a 
large  number  of  regulated  dischargers. 
This  approach,  including  the  Great 
Lakes  Water  Quality  Initiative  which 
developed  the  core  concepts  of  the  final 
Guidance,  is  a  imique  and  precedential 
approach  to  the  implementation  of 
environmental  programs.  As  s\ich,  this 
action  was  submitted  to  OMB  for  review 
pursuant  to  Executive  Order  12866. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  pubHc  record. 

The  following  is  a  summary  of  major 
elements  of  the  "Regulatory  impact 
Analysis  of  the  Final  Great  Lakes  Water 
QnaKty  Guidance"  (RIA)  (EPA  820-8- 
95-01 1)  that  has  been  prepared  in 
comphance  with  Executive  Order 
12866.  Further  discussion  is  included  in 
section  IX  of  the  SID,  and  in  the  full 
RIA,  which  is  available  in  the  docket  for 
this  rulemaking. 

The  provisions  of  the  final  Guidance 
M-e  not  enforceable  requirements  until 
adopted  by  States  or  Tribes,  or 
promulgated  by  EPA  for  a  particular 
State  or  Tribe.  Therefore,  this 
publication  of  the  final  Guidance  does 
not  have  an  immediate  effect  on 
dischargers.  Until  actions  are  taken  to 
promulgate  and  implement  these 
provisions  (or  equally  protective 
provisions  consistent  with  the  finel 
Guidance),  there  will  be  no  economic 
effect  on  any  dischargers.  For  the 
ptirpoees  of  the  RIA,  EPA's  analysis  of 
costs  and  benefits  assumes  that  either 
State  or  EPA  promulgations  occur 
consistent  with  the  final  Guidance 
within  the  next  two  years. 

Under  the  CWA,  costs  cannot  be  a 
basis  for  adopting  water  quality  criteria 
that  will  not  be  protective  of  designated 
uses.  If  a  range  of  scientifically 
defensible  criteria  that  are  protective 
can  be  identified,  however,  costs  may  be 
considered  in  selecting  a  particular 
criterion  within  that  range.  Costs  may 
also  be  relevant  under  the 
antidegradation  standard  as  applied  to 
hi^  quality  waters. 

EPA  has  assessed  compliance  costs 
for  facilities  that  could  be  affected  by 
provisions  adopted  by  States  or  Tribes 
consistent  with  the  final  Guidance.  EPA 
hat  also  assessed  basin-wide  risk 
reduction  benefits  to  sport  anglers  and 
Native  American  subsistence  anglers  in 
the  basin,  and  benefits  for  three  case 
study  sites  in  the  Great  Lakes  System. 


The  methodology  used  In  each 
assessment  and  the  results  of  these 
assessments  are  discussed  below. 
'tPA  solicited  public  comment  and 
supporting  data  on  the  RIA 
methodology  used  to  estimate  both  costs 
and  benefits  for  implementation  of  the 
proposed  Guidance.  EPA  evaluated 
these  comments  and  supporting  data  as 
well  as  comments  provic^  by  OMB 
and  revised  the  RIA  methodology  prior 
to  performing  these  assessments  for  the 
final  Guidance. 

A.  Costs 

Based  on  the  information  provided  by 
each  State  and  a  review  of  the  permit 
files,  EPA  identified  about  3,800  direct 
dischargers  that  could  be  affected  by 
State  or  Tribal  adoption  or  subsequent 
EPA  promulgation,  if  necessary,  of 
requirements  consistent  with  the  final 
Guidance.  Of  these,  about  590  are  major 
dischargers  and  the  remaining  3.210  are 
minor  dischargers.  Of  the  590  majors, 
about  275  are  industrial  facilities  and 
315  are  publicly  owned  treatment  works 
(POTWs).  Out  of  these  dischargers,  EPA 
used  a  stratified  random  sampling 
procedure  to  select  59  facilities  (50 
major  and  nine  minor)  that  it  considered 
representative  of  all  types  and  sizes  of 
facihties  in  the  basin. 

EPA  divided  the  major  facilities  into 
nine  industrial  categories  and  a  category 
for  POTWs.  The  nine  industrial 
categories  are:  mining,  food  and  food 
products,  pulp  and  paper,  inorganic 
chemical  manufacturing,  organic 
chemical  manufac1uring/{>etToieum 
refining,  metals  manufacturing, 
electroplating/metal  fabrication,  steam 
electric  power  plants,  and 
miscellaneous  facilities. 

For  each  major  and  minor  facihty  in 
the  sarriple.  EPA  estimated  incremental 
costs  ti'  tcmply  with  subsequently 
promulgated  provisions  consistent  with 
the  final  Guidance,  using  a  baseline  of 
compliance  v/ith  the  requirements  of 
section  303{c)(2)lB)  of  the  CWA,  Using 
a  decision  matrix,  costs  were  developed 
for  two  different  scenarios — a  "low- 
end"  cost  scenario  and  a  "high-end" 
cost  scenario— to  account  for  the  range 
of  regulatory  flexibility  available  to 
States  and  Tribes  when  adopting  and 
implementing  provisions  consistent 
with  the  final  Guidance.  In  addition,  the 
decision  matrix  specified  assumptions 
used  for  selection  of  control  options  in 
the  cost  analysis  such  as  optimization  of 
existing  treatment  processes  and 
operations,  in-plant  pollutant 
minimization  and  prevention,  and  "end 
of  pipe"  effluent  treatment. 

The  annualized  costs  for  direct  and 
indirect  dischargers  to  implement  the 
final  Guidance  are  estimated  to  be 


between  $60  million  (low  end)  and  $380 
million  (high  end)  (first  quart«  1994 
dollars).  EPA  beheves  the  costs  for 
implementing  the  final  Guidance,  which 
balance  pollution  prevention,  "end-of- 
pipe"  treatment  and  regulatory 
flexibihty,  will  approach  the  low  end  of 
the  cost  range.  Costs  are  unlikely  to 
reach  the  high  end  of  the  cost  range 
because  State  and  Tribal  authorities  are 
likely  to  choose  implementation  options 
that  provide  some  degree  of  relief  to 
point  source  dischargers,  especially 
because  in  many  cases  the  nonpoint 
source  contributions  will  be  significant. 
Furthermore,  cost  estimates  for  both 
scenarios,  but  especially  for  the  high- 
end  scenario,  may  be  overstated  because 
in  cases  where  the  final  Guidance 
provides  States  and  Tribes  flexibility  in 
selecting  less  costly  approaches  when 
implementing  provisions  consistent 
with  the  final  Guidance,  the  most  costly 
approach  was  used  to  estimate  the  costs. 
This  approach  was  used  to  reduce 
uncertainty  in  the  cost  analysis  for  the 
final  Guidance. 

Under  the  low-end  cost  scenario, 
major  industrial  facilities  and  POTWs 
would  account  for  about  65  percwit  of 
the  costs,  indirect  dischargers  about  33 
percent,  and  minor  dischargers  about 
two  percent.  Among  the  major 
dischargers  three  categMies  would 
account  for  most  of  the  costs — POTWs 
(39  percent),  pulp  and  paper  (14 
percent),  and  miscellaneous  (eight 
percent).  The  average  per  plant  costs  for 
different  industry  categories  range  fi-om 
zero  to  $168,000.  The  two  highest 
average  cost  categories  are  pulp  and 
pap>er  ($151,000)  and  miscellaneous 
($168,000).  Although  major  POTWs 
make  up  a  large  portion  of  the  total  cost, 
Uie  average  cost  per  plant  under  the 
low-end  scenario  is  not  among  the 
highest  at  $75,000  per  facility.  About 
half  of  the  low-end  costs  are  associated 
with  pollution  prevention  activities,  and 
about  half  are  for  capital  and  operating 
costs  for  wastewater  treatment. 

For  the  high-end  cost  scenario,  direct 
dischargers  account  for  98  percent  of  the 
total  estimated  cost,  and  indirect 
dischargers  account  for  two  percent. 
This  shift  in  proportion  of  costs  between 
direct  and  indirect  dischargers  and 
between  the  low  and  the  high  estimates 
are  due  to  the  assumption  that  more 
direct  dischargers  will  need  to  use  end- 
of-pipe  treatment  imder  the  high-end 
scenario.  In  addition,  it  was  assumed 
that  a  smaller  proportion  of  indirect 
dischargers  (10  percent)  would  be 
impacted  under  the  high-end  scenario. 
since  munidpahties  are  adding  end-of- 
pipe  treatment  which  should  reduce  the 
need  for  source  controls  (i.e.,  reduce  the 
need  itn  increased  pretreatment 


program  efforts)  by  Indirect  discharges. 
Less  than  10  percent  of  the  high-end 
costs  are  associated  with  pollution 
prevention  activities,  and  over  90 
percent  are  for  capital  and  operating 
costs  for  wastewater  treatment. 

Under  the  high-end  scenario  for  the 
direct  dischargers,  municipal  major 
dischargers  are  expected  to  incur  just 
under  70  percent  of  total  costs,  and 
industrial  major  dischargers  account  for 
29  percent  of  total  costs.  Minor  direct 
dischargers  are  estimated  to  incur  less 
than  one  percent  of  the  total  costs.  The 
two  major  industrial  categories  with  the 
largest  total  annualized  cost  are  the  pulp 
and  paper  (23  percent  of  total)  and 
miscellaneous  (three  percent)  categories. 
The  food  and  food  products  and  metal 
finishing  categories  are  estimated  to 
incur  less  than  1  percent  of  the  total 
annualized  cost. 

Under  the  high-end  scenario,  the 
average  annual  cost  per  major  mtinicipal 
facility  is  just  ovet  $822,000  per  facility. 
Average  annualized  costs  for  industrial 
majors  vary  widely  across  categories, 
with  the  highest  average  cost  estimated 
for  pulp  and  paper  ($1 ,583,000  per 
plant)  and  miscellaneous  ($433,700  per 
plant)  categories.  Regardless  of  the 
scenario,  the  average  costs  for  minor 
facilities  are  negligible  at  an  estimated 
$500  per  facility. 

The  costs  described  above  account  for 
the  costs  of  ehminating  mixing  zones  for 
BCCs  except  in  narrow  circumstances, 
costs  related  to  implementation  of  Tier 
II  values,  and  specific  calculated  costs 
related  to  intake  credits.  The  cost 
assessment  also  projects  the  ix>tential 
cost  savings  across  the  different 
scenarios  that  facilities  may  realize  if 
States  or  Tribes  use  existing  regulatory 
relief  mechanisms  to  modify  or 
eliminate  the  need  for  a  WQBEL  for  an 
identified  pollutant  (e.g.,  variances, 
TMDLs,  site-specific  modifications  to 
criteria,  and  changes  in  designated 
uses). 

In  addition  to  the  cost  estimates 
described  above,  EPA  estimated  the  cost 
to  comply  with  requirements  consistent 
with  the  antidegradation  provisions  of 
the  final  Guidance.  This  potential  future 
cost  is  expressed  as  a  "lost  opporttmity" 
cost  for  fadlities  impacted  by  the 
antidegradation  requirements.  This  cost 
could  result  in  the  addition  of  about  $22 
million  each  year. 

B.  Cost-Effectiveness 

EPA  estimated  the  cost -effectiveness 
of  the  final  Guidance  in  terms  of  the 
cost  of  reducing  the  loadii^  of  toxic 
pollutants  from  point  sources.  The  cosf- 
effectivenesB  (cost  per  pound  removed) 
is  derived  by  dividing  the  annualized 
co.sts  of  implementing  the  final 
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Guidance  by  the  toxicity-weighted 
pounds  (pound-equivalents)  of 
pollutants  removed.  Pound-equivalents 
are  calculated  by  multiplying  pounds  of 
each  pollutant  removed  by  the  toxic 
weight  (based  on  the  toxicity  of  copper) 
for  that  pollutant. 

It  is  estimated  that  implementation  of 
provisions  consistent  with  the  final 
Guidance  would  be  responsible  for  the 
reduction  of  about  six  to  eight  million 
toxic  pounds  per  year,  or  16  to  22 
percent  of  the  toxic-weighted  baseline 
for  the  low-  and  high-end  scenarios, 
respectively.  The  cost-effectiveness  of 
the  scenarios,  over  the  baseline,  is  quite 
good,  ranging  from  $10  to  $50  per 
pound-equivalent. 

Approximately  80  percent  of  the 
pollutant  load  reduction  from 
implementation  of  the  final  Guidance, 
regardless  of  the  scenario,  is  attributable 
to  reducing  BCCs  as  a  result  of  PMPs 
and  end-of-pipe  treatment.  The  largest 
pollutant  load  reductions  occur  for 
chlordane,  dieldrin.  heptachlor.  lead, 
and  pentachlorobenzene. 

In  a  separate  analysis.  EPA  also 
investigated  the  cost-effectiveness  of 
regulating  point  and  nonpoint  sources 
of  mercury  and  PCBs,  two  contaminants 
associated  with  fish  advisories  in  the 
Great  Lakes  basin.  Although  data  and 
resource  constraints  limited  the  findings 
from  these  analyses,  the  preliminary 
results  indicate  that  point  sources  may 
factor  cost-effectively  into  pollutant 
reduction  scenarios.  For  both 
contaminants,  the  cost-effectiveness  of 
point  and  nonpoint  source  controls  are 
likely  to  be  highly  site-specific. 

C.  Benefits 

The  benefits  analysis  is  intended  to 
provide  insight  into  both  the  types  and 
potential  magnitude  of  the  economic 
benefits  expected  to  arise  as  a  result  of 
implementation  of  provisions  adopted 
by  States  and  Tribes  consistent  with  the 
final  Guidance.  To  the  extent  feasible, 
empirical  estimates  of  the  potential 
magnitude  of  the  benefits  are  developed 
and  then  compared  to  the  estimated 
costs  of  implementing  provisions 
adopted  by  States  and  Tribes  consistent 
with  the  final  Guidance. 

The  benefits  analysis  is  based  on  a 
case  study  approach,  using  benefits 
transfer  applied  to  three  case  studies. 
The  case  study  approach  was  used 
because  it  is  more  amenable  to 
meaningful  benefit-cost  analyses  than 
are  studies  of  larger  aggregate  areas. 
Although  the  results  obtained  for  a  case 
,  study  site  may  not  apply  uniformly  to 
the  entire  Great  Lakes  basin,  the  case 
study  approach  does  provide  a 
pragmatic  and  realistic  perspective  of 
how  implementation  of  the  final 


Guidance  can  generate  benefits,  the 
types  of  benefits  anticipated,  and  how 
these  benefits  compare  to  costs. 

The  case  studies  include:  (1)  the 
lower  Fox  River  drainage,  including 
Green  Bay,  located  on  Lake  Michigan  in 
northeastern  Wisconsin;  (2)  the  Saginaw 
River  and  Saginaw  Bay,  located  on  Lake 
Huron  in  northeastern  Michigan;  and  (3) 
the  Black  River,  located  on  Lake  Erie  in 
north-central  Ohio.  The  case  studies 
were  selected  from  a  list  of  candidate 
sites  (i.e.,  designated  Areas  of  Concern 
(AOCs)  in  the  Great  Lakes  basin)  on  the 
basis  of  data  availabiUty  and  the 
relevance  of  the  water  quality  problems 
to  the  final  Guidance  (i.e.,  areas  in 
which  problems  were  more  likely  to  be 
associated  with  on-going  point  source 
discharges  rather  than  historic  loadings 
from  Superfund  sites  and  other  sources). 
Geographic  diversity  was  also 
considered  in  selecting  the  sites  so  that 
the  analyses  might  better  promote  a 
broad  perspective  of  the  final 
Guidance's  benefits  and  costs. 

For  each  of  the  three  case  studies, 
EPA  estimated  future  toxics-oriented 
water  quality  benefits,  and  then 
attributed  a  percentage  of  these  benefits 
to  implementation  of  the  final 
Guidance.  The  attribution  of  benefits 
was  based  only  on  the  estimated 
reduction  in  loadings  from  point 
sources  at  the  case  study  sites  and 
information  on  the  relative  contribution 
of  point  sources  to  total  loadings  in  the 
basin.  EPA  did  not  attempt  to  calculate 
the  longer-term  benefits  to  human 
health,  wildlife,  and  aquatic  life  once 
the  final  Guidance  provisions  are  fully 
implemented  by  nonpoint  sources  as 
well  as  point  sources  and  the  minimum 
protection  levels  are  attained  in  the 
ambient  water. 

In  the  Fox  River  and  Green  Bay  case 
study,  total  annual  undiscounted 
benefits  attributable  to  the  final 
Guidance  range  from  $0.3  million  to 
'$8.5  million  (first  quarter  1994  dollars). 
Human  health  benefits  account  for 
between  29  percent  and  72  percent  of 
the  estimated  benefits,  recreational 
fishing  accounts  for  between  eight 
percent  and  45  percent,  and  nonuse/ 
ecologic  benefits  account  for  between 
nine  percent  and  23  percent.  Municipal 
and  industrial  dischargers  in  this  case 
study  are  estimated  to  incur  annualized 
costs  of  about  $3.6  million. 

In  the  Saginaw  River/Bay  case  study, 
total  annual  undiscounted  benefits 
range  from  $0.2  million  to  $7.7  million. 
Recreational  fishing  benefits  account  for 
between  36  percent  and  60  percent  of 
the  estianated  benefits,  non-use  benefits 
account  for  between  18  percent  and  30 
percent,  and  human  health  benefits 
account  for  between  eight  percent  and 


36  percent.  Total  annualized  costs  to 
municipal  and  industrial  dischargers  are 
estimated  to  be  about  $2.6  million. 

In  the  Black  River  case  study,  total 
annual  undiscounted  benefits  range 
from  $0.4  million  to  $1.5  million. 
Recreational  fishing  benefits  account  for 
between  48  percent  and  63  percent  of 
the  estimated  benefits,  and  nonuse 
benefits  account  for  between  32  percent 
and  44  percent.  Total  annualized  costs 
to  municipal  and  industrial  dischargers 
are  estimated  to  be  $2.1  million. 

An  inherent  limitation  of  the  case 
study  approach  is  the  inability  to 
extrapolate  from  a  limited  set  of  river- 
based  sites  to  the  Great  Lakes  basin  as 
a  whole.  Accordingly,  extrapolation  of 
the  case  study  results  to  the  Great  Lakes 
basin  is  not  recommended.  However,  as 
noted  above,  the  three  case  studies  were 
selected  on  the  basis  of  data  availability, 
the  relative  importance  of  point  source 
discharges  to  the  watersheds'  problems, 
and  an  attempt  to  portray  spatial 
diversity  throughout  the  Great  Lakes 
basin.  Thus,  there  is  no  reason  to 
conclude  that  the  selected  sites  are  not 
reflective  of  the  basin,  even  though 
benefits  (and  costs)  tend  to  be  highly 
site-specific.  In  addition,  the  benefits 
extend  from  the  case  study  rivers  into 
the  larger,  open-water  environment  of 
the  Great  I.akes. 

The  representativeness  of  the  case 
study  sites  was  assessed  by  comparing 
the  percentage  of  total  benefits 
estimated  to  accrue  in  the  case  study 
areas  to  the  percentage  of  basin-wide 
costs  incurred  by  the  case  study  sites. 
Benefits-related  measures  (such  as 
population,  recreational  angling  days, 
and  nonconsumptive  recreation  days) 
were  used  in  place  of  total  benefits  for 
this  analysis  because  there  is  no 
estimate  of  benefits  for  the  entire  Great 
Lakes  basin.  The  three  case  studies 
combine  to  account  for  nearly  14 
percent  of  the  total  cost  of  the  final 
Guidance,  nearly  17  percent  of  the 
loadings  reductions,  and  from  four 
percent  to  10  percent  of  the  benefits 
proxies  (i.e.,  basin-wide  population, 
recreational  angling,  nonconsumptive 
recreation,  and  commercial  fishery 
harvest).  Thus,  the  three  case  studies 
may  represent  a  reasonably 
proportionate  share  of  costs  and 
benefits. 

In  addition  to  the  case  study  analyses, 
a  basin-wide  risk  assessment  was 
conducted  for  Great  Lakes  anglers.  EPA 
collected  data  and  information  on  the 
consumption  of  Great  Lakes  basin  fish 
to  estimate  baseline  risk  levels  and 
reductions  in  risks  due  to 
implementation  of  the  final  Guidance 
for  two  populations  at  risk:  Great  Lakes 
sport  anglers  (including  minority  and 


low-income  anglers)  and  Native 
Americans  engaged  in  subsistence 
fishing  in  the  basin.  For  sport  anglers, 
EPA  estimated  that  the  projected 
reduction  in  loadings  from  point 
sources  based  on  controls  consistent 
with  the  final  Guidance  would  resuh  in 
a  reduction  of  armual  excess  lifetime 
cancer  cases  (potential  cancer  cases 
assuming  a  70-year  lifetime  exposure 
period)  of  2.2  to  4.1  for  low-income 
minorities  in  lakeshore  counties;  0.4  to 
0.8  for  other  minorities  in  lakeshore 
counties;  and  21.9  to  41.9  for  all  other 
sport  anglers.  For  Native  American 
subsistence  anglers,  EPA  estimated  that 
reductions  from  point  source  loadings 
attributable  to  the  final  Guidance  would 
result  in  a  reduction  of  excess  lifetime 
cancer  cases  of  between  0.1  and  0.3 
using  a  low  fish  ingestion  scenario  and 
0.5  to  1.1  using  a  high  fish  ingestion 
scenario.  Note  that  these  estimates  do 
not  include  the  long-term  benefits 
(including  reduced  cancer  cases)  that 
will  result  once  the  final  Guidance 
provisions  are  fully  implemented  and 
the  minimum  protection  levels  are 
attained  in  the  ambient  water. 

In  total,  using  the  most  conservative 
consumption  scenario  for  Native 
Americans,  these  reductions  represent 
between  0.35  and  0.67  excess  cancer 
cases  per  year,  and  potential  basin-wide 
benefits  of  the  final  Guidance  for  this 
one  benefits  category  of  between  $0.7 
million  and  $6.7  million  per  year,  based 
on  the  estimated  value  of  a  statistical 
hfe  of  betiyeen  $2.0  million  and  $10.0 
million.  Comparison  to  case  study 
results,  which  were  based  on  a  more 
comprehensive  sample  of  facilities 
within  case  study  areas  than  was 
possible  for  the  entire  basin,  indicates 
these  values  likely  underestimate  the 
potential  risk  reduction  benefits  of  the 
final  Guidance  at  the  basin  level.  For 
example,  if  the  average  percentage  load 
reduction  for  PCBs  for  the  three  case 
studies  is  used  to  reflect  reductions  in 
PCBs  for  the  basin,  the  reduction  in 
excess  cancer  cases  increases  to  between 
three  and  six  cases  per  year,  and 
potential  benefits  increase  to  between 
$6.6  and  $60  million  per  year. 

The  reduction  in  pollutant  loadings 
for  PCBs  was  likely  understated  in  the 
basin-wide  analysis  becau.se  the  analysis 
did  not  count  pollutant  load  reduction 
benefits  when  the  current  State-based 
permit  limit  and  the  final  Guidance- 
based  permit  limit  were  both  below  the 
pollutant  analytical  method  detection 
hmit  (MDL).  Only  three  sample  facilities 
in  the  population  of  59  sample  facilities 
used  to  project  basin-wide  costs  and 
human  health  benefits  had  State-based 
permit  limits  for  PCBs.  Since  the  current 
State-based  permit  limit  and  the  final 


Guidance-based  permit  limit  were 
below  the  MDL  in  all  three  facilities, 
"zero"  reduction  in  PCB  loadings  for  the 
basin  was  estimated.  This,  of  course,  is 
an  artifact  of  the  methodology  and  the 
size  of  the  sample  population  selected 
for  the  analysis,  and  would  not  occur, 
as  demonstrated  in  the  case  study 
analysis,  if  a  larger  sample  population 
had  been  used. 

VI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  EPA  generally  is  required  to 
conduct  a  final  regulatory  fiexibility 
analysis  (FRFA)  describing  the  impact 
of  the  regulatory  action  on  small  entities 
as  part  of  the  final  rulemaking. 
However.' under  section  605(b)  of  the 
RFA,  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  EPA  is  not  required  to  prepare 
a  FRFA. 

Implementation  of  the  final  Guidance 
is  dependent  upon  future  promulgation 
of  provisions  consistent  with  it  by  State 
or  Tribal  agencies  or.  if  necessary,  EPA. 
Until  actions  are  taken  to  promulgate 
and  implement  these  provisions,  or 
equally  protective  provisions  consistent 
with  the  final  Guidance,  there  will  be  no 
economic  effect  of  this  rule  on  any 
entities,  large  or  small.  For  that  reason, 
and  pursuant  to  Section  605(b)  of  the 
RFA.  EPA  is  certifying  that  this  rule 
itself  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Although  EPA  is  certifying  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
is  not  required  to  prepare  a  FRFA,  it  is 
nevertheless  including  for  public 
information  in  the  RIA  a  discussion  of 
the  possible  economic  effects  to  small 
entities  that  could  result  from  State  or 
Tribal  adoption  of  provisions  consistent 
with  the  final  Guidance  or  subsequent 
EPA  promulgation,  if  necessary.  As 
discussed  above,  small  facilities  are 
projected  to  incur  costs  of  only 
approximately  $500  per  facility  to 
comply  with  subsequently  promulgated 
requirements  that  are  consistent  with 
the  final  Guidance.  Accordingly,  EPA 
believes  there  will  be  no  significant 
econbmic  impact  on  a  substantial 
number  of  small  entities  as  a  result  of 
State  or  Tribal  implementation  of  the 
final  Guidance. 

VIL  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875  (58  FR  58093.  October  28.  1993), 
EPA  has  involved  State,  Tribal,  and 


local  governments  in  the  development 
of  the  final  Guidance. 

As  described  in  section  II  above,  the 
core  elements  of  the  final  Guidance 
were  developed  by  the  Great  Lakes 
States,  EPA.  and  other  Federal  agencies 
in  open  dialogue  with  citizens,  local 
governments,  and  industries  in  the 
Great  Lakes  ecosystem  over  a  five-year 
period  through  the  Initiative.  The 
Initiative  process  marks  the  first  time 
that  EPA  has  developed  a  major 
rulemaking  effort  in  the  water  program 
through  a  regional  public  forum.  The 
Initiative  process  is  described  further  in 
the  preamble  to  the  proposed  Guidance 
(58  FR  20820-23)  and  section  II  of  this 
preamble. 

In  addition  to  the  participation  by 
State  and  local  governments  in  the 
initial  development  of  the  proposed 
Guidance  and  in  the  public  comment 
process,  several  activities  have  been 
carried  out  since  the  publication  of  the 
proposed  Guidance.  These  include: 

(1)  On  April  26. 1994.  EPA  held  a 
public  meeting  to  sohcit  additional 
information  from  interested  parties  on 
the  proposed  Guidance.  As  part  of 
EPA's  outreach  efforts  to  State,  Tribal 
and  local  governments,  a  special 
invitation  was  sent  inviting  elected 
officials  and  other  State.  Tribal  and 
local  representatives  to  participate  in 
the  public  meeting.  EPA  specifically 
welcomed  Tribal  and  local  officials  and 
opened  the  floor  to  them  to  hear  and 
discuss  their  sp)ecific  concerns  and 
views  on  the  final  Guidance. 

(2)  A  series  of  meetings  and 
teleconferences  were  held  with  Great 
Lakes  States  in  early  1994  to  discuss 
their  comments  on  several  issues, 
including  development  of  water  qualify 
criteria,  State  adoption  requirements. 
WET,  BAFs.  additivity,  compliance 
schedules,  anti-backsliding,  nonpoint 
sources,  and  international  concerns. 

(3)  In  October,  1994,  EPA  met  with 
each  individual  State  in  the  Great  Lakes 
basin  to  discuss  the  nature,  form,  and 
scope  of  the  proposed  Guidance,  and 
State  concerns  with  implementation  of 
the  provisions  under  consideration.  The 
following  issues  were  discussed  at  each 
of  the  meetings:  intake  credits, 
antidegradation  and  EEQ,  wildlife 
criteria,  excluded  pollutants  (e.g.. 
ammonia  and  chlorine),  elimination  of 
mixing  zones,  site-specific 
modifications,  fish  consumption, 
appropriate  degrees  of  flexibility  for 
implementation  (e.g.,  guidance  vs. 
regulation),  and  implementation 
procedures. 

(4)  hi  1994  and  1995,  EPA  met  with 
representatives  of  the  National  Wildlife 
Federation  to  discuss  EPA's  activities  in 
developing  the  final  Guidance  in 
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accordance  with  the  terms  of  a  consent 
decree  governing  the  schedule  for 
development  of  the  final  Guidance. 

(5)  In  1994.  EPA  also  met  with  elected 
officials  and  other  representatives  from 
several  local  communities  in  the  Great 
Lakes  basin  to  discuss  issues  regarding 
the  economic  impact  of  the  proposed 
Guidance  on  local  communities  smd 
POTVVs.  Issues  discussed  include  cost 
impacts  associated  with  implementing 
water  quality  criteria,  methodologies, 
and  implementation  procedures;  dealing 
with  pollution  from  nonpoint  sources; 
public  outreach  to  control  pollutants 
such  as  mercury  instead  of  costly  end- 
of-pipe  treatment;  and  applicability  of 
provisions  in  the  final  Guidance  to  the 
National  water  quality  program. 

(61  EPA  held  an  additional  18 
consultations  with  the  regulated 
community  throughout  1994.  Such 
meetings  allowed  representatives  of 
dischargers  to  share  additional  data, 
which  has  been  placed  in  the  docket  for 
this  rulemaking,  and  concerns  about  a 
range  of  issues,  including  cost  concerns, 
that  the  dischargers  expect  to  arise  in 
implenientation  of  the  final  Guidance. 

(7)  In  1994.  EPA  met  with  State 
representatives  to  conduct  initial 
planning  for  implementation  of  the  GLI 
Clearinghouse.  All  Great  Lakes  States 
agreed  to  participate  in  this  effort, 
which  will  involve  the  sharing  of 
toxicological  and  other  data  to  assist  in 
the  development  of  additional  water 
quality  criteria  and  values. 

The  resuhs  of  the  above  efforts  have 
assisted  ia  the  development  of  the  final 
Guidance  through  broad  communication 
with  a  full  range  of  interested  parties, 
sharing  of  additional  information,  and 
incorporation  of  features  to  improve  the 
implementation  of  the  final  Guidance. 

EPA  has  estimated  the  total  annual 
State  government  burden  to  implement 
the  final  Guidance  as  approximately 
5,886  hours,  resulting  in  a  State 
government  cost  of  $175,992  annually. 
Such  burden  and  costs  were  estimated 
based  upon  the  burden  and  costs 
associated  with  developing  water 
quality  criteria,  review  of 
antidcgradation  policy  demonstrations, 
review  of  approvable  control  strategies 
and  BCC  monitoring  data,  and  review  of 
variance  requests.  The  total  annual  local 
government  burden  is  estimated  to  be 
42.296  hours  with  an  associated  cost  of 
$2,008,624.  All  of  the  burden  and  costs 
to  local  governments  are  associated  with 
being  a  regulated  entity  as  an  operator 
oiaPOTW. 

Vlli.  f  aperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  Guidance 
have  been  approved  by  OMB  under  the 


Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  have  been  assigned 
OMB  control  number  2040-0180.  EPA 
has  prepared  an  Information  Collection 
Request  (ICR)  document  (ICR  No. 
1639  02).  A  copy  of  ICR  1639.02  may  be 
obtained  by  writing  to  Ms.  Sandy 
Farmer.  Information  Policy  Branch.  EPA 
2136.  Washington.  DC.  20460.  or  by 
calling  (202)  260-2740. 

The  annual  public  reporting  and 
record  keepmg  burden  for  this 
regulation  is  estimated  to  be  128.787 
hours  for  the  affected  3.795  permittees, 
or  an  average  of  34  hours.  This  includes 
the  total  annual  burden  to  local 
governments  as  POT\V  operators, 
estimated  to  be  45.296  hours.  The  total 
annual  burden  to  Stale  governments  is 
estimated  to  be  5,886  hours.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch.  Mail 
Code  2136,  U.S.  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  WashinBton.  DC  20503. 
In  this  rulemaldng  EPA  is  also 
amending  the  table  of  currently 
approved  ICR  control  numbers  issued 
by  OMB  for  various  regulations  into  40 
CFR  9.1.  This  amendment  updates  the 
table  to  accurately  display  those 
information  requirements  promulgated 
under  the  CW.A.  The  affected 
regulations  are  codified  at  40  CFR  parts 
122. 123.  131.  and  132.  EPA  will 
continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format. 
The  table  will  be  codified  in  40  CFR 
part  9  of  EPA's  regulations  and  in  each 
40  CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeepmg  requirements,  and  the 
current  OMB  control  numbers.  This 
display  of  the  OMB  control  numbers 
and  their  subsequent  codification  in  the 
CFR  satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ei  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320 

The  ICR  for  this  rulemaking  was 
previously  subject  to  public  notice  and 
comment  prior  to  OMB  approval.  As  a 
result.  EPA  finds  that  there  is  "good 
cause"  under  section  553(b)(B}  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B))  to  amend  this  table  without 
prior  notice  and  comment.  Due  to  the 


technical  nature  of  the  table,  further 
notice  and  comment  would  be 
unnecessary 

IX.  Endangered  Species  Act 

Pursuant  to  section  7(aK2)  of  the  ESA. 
EPA  consulted  with  the  FWS 
concerning  EPA's  publication  of  the 
final  Guidance  EPA  and  the  FWS  have 
now  completed  both  informal  and 
formal  consultation  conducted  over  a 
two-year  period. 

As  a  result  of  the  consultation,  as  well 
as  an  analysis  of  comments.  EPA 
modified  several  provisions  of  the  final 
Guidance.  The  procedure  for  site- 
specific  modifications  provides  that 
Great  Lakes  States  and  Tribes  must 
make  site-specific  modifications  to 
criteria  and  values  where  necessar>'  to 
ensure  the  resulting  water  quality  does 
not  cause  jeopardy  to  listed  or  proposed 
sjjecies.  Similarly,  the  antidcgradation 
policy  and  implementation  procedures 
restrict  certain  actions  States  and  Tribes 
may  take  to  allow  lowering  of  water 
quality  in  high  quality  waters,  or  to 
adopt  variances  or  mixing  zones. 
Additionally,  the  regulatory 
requirements  were  modified  to  require 
Great  Lakes  States  and  Tribes  to  include 
in  their  part  132  submissions  any 
provisions  that  EPA  determines,  based 
on  EPA's  authorities  under  the  CWA 
and  the  results  of  consultation  under 
section  7  of  the  ESA.  are  necessary-  to 
ensure  that  water  quality  is  not  likely  to 
cause  jeopardy  to  listed  species.  EPA 
and  the  FWS  also  agreed  on  how  further 
consuhations  will  be  conducted  as  the 
final  Guidance  is  implemented.  The  two 
agencies  also  agreed  that  EPA  will 
undertake  a  review  of  water  quality 
standards  and  implementation  of  those 
standards  for  ammonia  and  chlorine  in 
the  Great  Lakes  basin  as  part  of  EPA's 
responsibilities  under  section  303(c)  of 
the  CWA. 

During  the  consultation,  two  issues 
were  identified  that  required  formal 
consultation,  as  defined  in  40  CFR  part 
402.  These  issues  were:  the  absence  of 
toxicological  data  concerning  effects  of 
contaminants  on  three  species  of 
freshwater  mussels  in  the  Great  Lakes 
basin,  and  the  adequacy  of  the  wildlife 
criteria  methodology  to  protect  three 
endangered  or  threatened  wildlife 
species  in  the  basin.  On  February  21. 
1995.  the  FWS  provided  EPA  with  a 
written  Biological  Opinion  (Opinion)  on 
these  issues.  The  Opinion  is  available  in 
the  docket  for  this  rulemaking.  On  both 
issues,  the  FWS  concluded  that  the 
water  quality  resulting  from 
implementation  of  the  final  Guidance 
will  not  cause  jeopardy  to  the  listed 
species.  To  minimize  the  amount  or 
extent  of  anv  incidental  take  that  might 


occur,  the  FWS  consulted  closely  with 
EPA  to  develop  a  coordinated  approach. 
The  final  Opinion  specified  reasonable 
and  prudent  measures  that  the  FWS 
considers  necessary  or  appropriate  to 
minimize  such  impact.  EPA  has  agreed 
to  implement  the  measures,  and  the 
FWS  and  EPA  will  continue  to  work 
cooperatively  during  the 
implementation. 

X,  Judicial  Review  of  Provisions  Not 
Amended 

In  some  situations,  EPA  has 
renumbered  or  included  other  editorial 
changes  to  regulations  that  have  been 
promulgated  in  past  rulemakings. 
Additionally,  to  provide  for  ease  in 
reading  changes  to  existing  regulations, 
EPA  has  in  some  cases  repeated  entire 
sections,  including  portions  not 
changed.  The  promulgation  of  this  final 
rule,  however,  does  not  provide  another 
opportunity  to  seek  judicial  review  on 
the  substance  of  the  existing  regulations. 

XI.  Supporting  Documents 

All  documents  that  are  referenced  in 
this  preamble  are  available  for 
inspection  and  photocopying  in  the 
docket  for  this  rulemaking  at  the 
address  listed  at  the  beginning  of  this 
preamble.  A  reasonable  fee  will  be 
charged  for  photocopies. 

Selected  documents  supporting  the 
final  Guidance  are  also  available  for 
viewing  by  the  public  at  locations  listed 
below: 

Illinois:  Illinois  State  Library,  300 
South  2nd  Street,  Springfield.  IL  62701 
(217-785-5600) 

Indiana:  Indiana  Department  of 
Environmental  Management.  Office  of 
Water  Management,  100  North  Senate 
Street,  IndianapoHs,  IN  46204  (317- 
232-8671} 

Michigan:  Library  of  Michigan, 
Government  Documents  Service,  717 
West  Allegan,  Lansing,  MI  48909  (517- 
373-1300):  Detroit  Public  Library. 
Sociology  and  Economics  Department, 
5201  Woodward  Avenue,  Detroit.  MI 
48902  (313-833-1440) 

Minnesota:  Minnesota  Pollution 
Control  Agency,  Librarv,  520  Lafayette, 
St.  Paul,  MN  (612-296^7719) 

New  York:  U.S.  EPA  Region  2  Library. 
Room  402,  26  Federal  Plaza.  New  York. 
NY  10278  (212-264-2881);  U.S.  EPA 
Public  Information  Office.  Carborundum 
Center,  Suite  530.  345  Third  Street. 
Niagara  Falls,  NY  14303  (716-285- 
8842);  New  York  State  Department  of 
Environmental  Conservation  (NYSDEC), 
Room  310,  50  Wolf  Road,  Albany.  NY 
12333  (518-457-7463);  NYSDEC. 
Region  6,  7th  Floor.  State  Office 
Building.  317  Washington  Street, 
Watertown,  NY  13602  (315-785-2513); 


NYSDEC.  Region  7.  615  Erie  Boulevard 
West,  Syracuse.  NY  13204  (315-426- 
7400);  NYSDEC,  Region  8,  6274  East 
Avon-Lima  Road,  Avon,  NY  14414 
(716-226-2466);  NYSDEC.  Region  9. 
270  Michigan  Avenue,  Buffalo.  NY 
14203  (716-851-7070) 

Ohio:  Ohio  Environmental  Protection 
Agency  Library— Central  District  Office. 
1800  Watermark  Road,  Columbus.  OH 
43215  (614-644-3024);  U.S.  EPA 
Eastern  District  Office.  25809  Central 
Ridge  Road,  Westlake.  OH  44145  (216- 
522-7260) 

Pennsylvania:  Pennsylvania 
Department  of  Environmental 
Resources.  230  Chestnut  Street, 
Meadville.  PA  16335  (814-332-6945); 
U.S.  EPA  Region  3  Library,  8th  Floor, 
841  Chestnut  Building.  Philadelphia, 
PA  19107-4431  (215-597-7904) 

Wisconsin:  Water  Resources  Center, 
University  of  Wisconsin-Madison.  2nd 
Floor.  1975  Willow  Drive,  Madison,  WI 
(608-262-3069) 

EPA  is  also  making  a  number  of 
documents  available  in  electronic 
format  at  no  incremental  cost  to  users  of 
the  Internet.  These  documents  include 
the  contents  of  this  Federal  Register 
document,  the  SID.  many  documents 
listed  below,  and  other  supporting 
materials. 

The  documents  listed  below  are  also 
available  for  a  fee  upon  written  request 
or  telephone  call  to  the  National 
Technical  Information  Center  (NTIS). 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Road.  Springfield.  VA  22161 
(telephone  800-553-6847  or  703-487- 
4650).  Alternatively,  copies  may  be 
obtained  for  a  fee  upon  written  request 
or  telephone  call  to  the  Educational 
Resources  Information  Center/ 
Clearinghouse  for  Science.  Mathematics, 
and  Environmental  Education  (ERIC/ 
CSMEE).  1200  Chambers  Road,  Room 
310,  Columbus.  OH  43212  (614-292- 
6717).  When  ordering,  please  include 
the  NTIS  or  ERIC/CSMEE  accession 
number. 

A.  Final  Water  Quality  Guidance  for 
the  Great  Lakes  System:  Supplementary 
Information  Document  (SID).  NTIS 
Number:  PB95 187266.  ERIC  Number: 
D046. 

B.  Great  Lakes  Water  Quality 
Initiative  Criteria  Document  for  the 
Protection  of  Aquatic  Life  in  Ambient 
Water.  NTIS  Number:  PB95 187282. 
ERIC  Number:  D048. 

C.  Great  Lakes  Water  Quality 
Initiative  Technical  Support  Document 
for  the  Procedure  to  Determine 
Bioaccumulation  Factors.  NTIS  Number: 
PB95187290.  ERIC  Number:  D049. 

D.  Great  Lakes  Water  Quality 
Initiative  Criteria  Document  for  the 
Protection  of  Human  Health.  NTIS 


Number:  PB95187308.  ERIC  Number: 
D050. 

E.  Great  Lakes  Water  Quality  Initiative 
Technical  Support  Document  for 
Human  Health  Criteria  and  Values. 
NTIS  Number:  PB95187316.  ERIC 
Number:  D051. 

F.  Great  Lakes- Water  Quality  Initiative 
Criteria  Document  for  the  Protection  of 
Wildlife:  DDT;  Mercur\';  2,3,7.8-TCDD 
PCBs.  NTIS  Number:  PB95187324.  ERIC 
Number:  D052. 

G.  Great  Lakes  Water  Quality 
Initiative  Technical  Support  Document 
for  Wildlife  Criteria.  NTIS  Number: 
PB95187332.  ERIC  Number:  D053. 

H.  Assessment  of  CompHance  Costs 
Resulting  fi-om  Implementation  of  the 
Final  Great  Lakes  Water  Quality 
Guidance.  NTIS  Number:  PB95'l 87340. 
ERIC  Number:  D054. 

I.  Regulatory  Impact  Analysis  of  the 
Final  Great  Lakes  Water  Quality 
Guidance.  NTIS  Number:  PB95187357. 
ERIC  Number:  D055. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  122 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Great  Lakes.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  123 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Great  Lakes.  Hazardous 
substances.  Indians-lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  131 

Great  Lakes,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  132 

Administrative  practice  and 
procedure.  Great  Lakes,  Indians-lands. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated:  March  13.  1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  9. 
122, 123,  and  131  are  amended,  and  part 
132  is  added  as  follows: 
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PART  »-OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq..  136-136y: 
15  U.S.C  2001.  2003,  2005.  2006.  2601-2671; 
21  U^C  331j.  346«.  34«;  31  U  S.C  9701;  33 
U.S.C  1251  etseq..  1311.  1313d.  1314. 131S. 
1321. 1326. 1330, 1342.  1344. 1345  (d)  and 
(e).  1381;  E.O.  11735,  38  FR  21243,  3  CFR. 
1971-1975  Corap.  p.  973;  42  U.S.C  241. 
242b.  243.  246.  300f.  300g.  300g-l.  300g-2, 
300g-3.  300g-4.  300g-5.  300g-6.  300J-1. 
300i-2.  300H3.  300H*.  300t-9. 1857  et  seq.. 
6901-6992k.  7401-7671q.  7542.  9601-9657. 
11023.  11048. 

2.  Section  9.1  is  amended  as  follows: 

a.  By  adding  in  numerical  order  the 
entry  "122.44{r)"  under  the  heading 
"EPA  Administered  Permit  Programs: 
The  National  Pollutant  Discharge 
Elimination  System". 

b.  By  revising  the  entries  under  the 
heading  "State  Permit  Requirements"; 

c.  By  adding  in  numerical  order  the 
entries  "131.1"  and  "131.5"  and  by 
revising  the  entries  "131.20",  "131.21" 
and  "131.22"  under  the  heading  "Water 
Quality  Standards  Regulations";  and 

d.  By  adding  in  numerical  order  a 
new  heading  and  new  entries  for  "Water 
Quality  Guidance  for  the  Great  Lakes 
System"  to  read  as  follows: 

§9.1     0MB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  control 

No. 


EPA  Administered  Permit  Programs:  The 
National  Pollutant  Discharge  Elimination 
System 


122.44(r)  2040-0180 

■  •  •  •  * 

State  Permit  Requirements 
123.21-123.24  .% 2040-0057, 

2040-0170 
123.25  2040-0004. 

2040-0110. 

2040-0170. 

2040-0180 
123.26-123.29  2040-0057. 

2040-0170 

123.43  n^ 2040-0057. 

2040-0170 

123.44  2040-0057. 

2O4O-0170. 
2040-0180 

123.45  204O-0057. 

2040-0170 

123.62  2040-0057, 

2040-0170. 
2040-0180 

123.63  2040-0057, 

2040-0170. 
2040-0180 

123.64  2040-0057. 

2040-0170 


.»r-<7»    ^»  OMB  control 

40  CFR  ciUtion  f^Q 
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part  132  (NPDES  permitting 
implementation  procedures  only). 

7.  Section  123.44  is  amended  by 
adding  a  new  paragraph  (c)(9)  to  read  as 
follows: 

§  1 23.44    EPA  revtew  ol  and  objections  to 
State  permits. 

•         ft         *         *         * 

(c)  •  •  * 

(9)  For  a  permit  issued  by  a  Great 
Lakes  State  or  Tribe  (as  defined  in  40 
CFR  132.2).  the  permit  does  not  satisfy 
the  conditions  promulgated  by  the  State. 
Tribe,  or  EPA  pursuant  to  40  CFR  part 
132. 


PART  122— EPA  ADMINISTERED 
PERMJT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

3.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C. 
1251  ef  seq. 

4.  Section  122.44  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows: 

§  122.44    Establistilng  limitations, 
standards,  and  other  permit  conditions 
(applicable  to  State  NPDES  programs,  see 
§123,25) 

(r)  Great  Lakes.  When  a  permit  is 
issued  to  a  facility  that  discharges  into 
the  Great  Lakes  System  (as  defined  in  40 
CFR  132.2).  conditions  promulgated  by 
the  State.  Tribe,  or  EPA  pursuant  to  40 
CFR  part  132. 

PART  12S-STATE  PROGRAM 

REQUIREMENTS 

5.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
ef  seq. 

6.  Section  123.25  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(36).  removing  the  period  at  the  end 
of  paragraph  (a)(37)  and  adding  ";  and" 
in  its  place,  and  adding  a  new  paragraph 
(a)(38)  to  read  as  follows: 

§  1 23.2S    Requiremerts  lor  permitting. 

(a)  •  •  • 

(38)  For  a  Great  Lakes  State  or  Tribe 
(as  defined  in  40  CFR  132.2).  40  CFR 


8.  Section  123.62  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  123.62    Procedures  for  revision  of  State 
programs. 

•         •         *         *         • 

(f)  Revision  of  a  State  program  by  a 
Great  Lakes  State  or  Tribe  (as  defined  in 
40  CFR  132.2)  to  conform  to  section  118 
of  the  CWA  and  40  CFR  part  132  shall 
be  accomplished  pursuant  to  40  CFR 
part  132. 

9.  Section  1^3.63  is  amended  by 
adding  a  new  paragraph  (a)(6)  and 
adding  and  reserving  paragraph  (b)  to 
read  as  follows; 

$  1 23.63    Criteria  lor  wittKlrawal  ol  State 
programs. 

(a)  *  •  • 

(6)  Where  a  Great  Lakes  State  or  Tribe 
(as  defined  in  40  CFR  132.2)  fails  to 
adequately  incorporate  the  NPDES 
permitting  implementation  procedures 
promulgated  by  the  State.  Tribe,  or  EPA 
pursuant  to  40  CFR  part  132  into 
individual  permits. 

(b)  IReserved) 

PART  131— WATER  QUALITY 
STANDARDS 

10.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1251  ef  seq 

11.  Section  131.1  is  revised  to  read  as 
follows: 

§131.1    Scope. 

This  part  describes  the  requirements 
and  procedures  for  developing, 
reviewing,  revising,  and  approving 
water  quality  standards  by  the  States  as 
authorized  by  section  303(c)  of  the 
Clean  Water  Act.  Additional  specific 
procedures  for  developing,  reviewing, 
revising,  and  approving  water  quality 
standards  for  Great  Lakes  States  or  Great 
Lakes  Tribes  (as  defined  in  40  CFR 
132.2)  to  conform  to  section  118  of  the 


Clean  Water  Act  and  40  CFR  part  132, 
are  provided  in  40  CFR  part  132. 

12.  Section  131.5  is  amended  by 
fevising  paragraph  {a){5),  by 
redesignating  paragraph  (b)  as  paragraph 
(c).  and  by  adding  a  new  paragraph  (hi 
to  read  as  follows: 

§t3t.5    EPA  Authority. 


(a)  •  •  • 

(5)  Whetlier  the  Slate  submission 
meets  the  requirements  included  in 
S  131.6  of  this  part  and,  for  Great  Lakes 
States  or  Great  Lakes  Tribes  (as  defined 
in  40  CFR  132.2)  to  confonn  to  section 
118  of  the  Act,  the  requirements  of  40 
CFR  part  132. 

(b)  If  EPA  determines  that  the  Slate's 
or  Tribe's  water  quality  standards  are 
consistent  with  the  Jactors  listed  in 
paragraphs  fa)(l)  through  (aK5)  of  this 
section,  EPA  approves  the  standards. 
EPA  must  disapprove  the  State's  or 
Tribe's  water  quaHty  standards  and 
promulgato  Federal  standards  under 
section  303(c)f4>,  and  for  Great  Lakes 
States  or  Great  Lakes  Tribes  under 
section  1 1 8(cjf  2KC>  of  the  Act,  if  State 
or  Tribal  adopted  standards  are  not 
consistent  with  the  factors  Hsted  in 
paragraphs  (aMl)  throngh  (al(5)  of  this 
section.  EPA  may  also  promulgate  a  new 
or  revised  standard  when  necessary  to 
meet  the  requirements  of  the  Act. 

•  •         «         •         • 

13.  Section  131.21  is  amendied  by 
revising  paragraph  (b)  to  read  as  follows; 

§131.21    EPA  review  and  approval  of  water 
qoalfty  standards. 

•  •         •         »        • 

(b)  The  Regional  Administrator's 
approval  or  disapproval  of  ■  State  water 
quality  standard  shall  be  based  on  the 
requireriints  of  the  Act  as  described  La 
§§131.5  and  131.6,  and,  with  respect  to 
Great  Lakes  States  or  Tribes  (as  defined 
in  40  CFR  132.2),  40  CFR  part  132. 

•  *         •        »        » 

14.  Part  132  is  added  as  follows: 

PART  132~WATER  QUALfTY 
GUIDANCE  FOR  THE  GREAT  LAKES 
SYSTEM 

oCC* 

1 32. 1  Scope,  purpose,  and  avaihbility  of 
documents. 

132.2  Definitions. 

132.3  Adoption  of  criteria. 

1 32.4  State  adoption  and  application  of 
methodologies,  policies  and  procedures. 

132.5  Procedures  Sew  adoptioB  and  EPA 
review. 

132.6  Application  of  part  132  requirements 
m  Great  I^es  Stutn  and  Tribes. 
IReservtfd) 


Tables  to  Part  132 

Appendix  A  to  Part  132-<;reat  Lakes  Water 
Quality  Initiative  Metliodologies  for 
Development  of  Aquatic  Life  Criteria  and 
Vahies 

Appendix  B  t«  Part  132— Great  Lakes  Water 
Quality  hiitiatrva  Methodology  for 
Devciopment  of  Bioeccumulation  Factor* 

Appendix  C  to  Part  132— Great  Lakes  Water 
Quality  Initiative  Methodology  for 
Development  of  Human  Heakh  Criteria 
and  Values 

Appendix  D  to  Part  132— Great  Lakes  Wate* 
Quabty  hikiative  Methodology  for  the 
Development  of  Wildlife  Criteria 

Appendix  E  to  Part  132— Great  Lakes  Wafer 
Quality  Initiative  Anridegradafion  PoHcy 

Appendiji  F  to  Part  132— Great  Ukas  Water 
Quality  Initiative  Impiementation 
Procedures 
Authoril3r-  33  VSJZ.  1251  et  seq. 

§132.1    Scope,  purpose,  and  availability  of 
documents. 

(a)  This  part  constitutes  the  Water 
Qualify  Guidance  for  the  Great  Lakes 
System  (Guidance)  required  by  section 
118(c)(2)  of  the  Qean  Water  Act  (33 
U.S.C.  1251  et  seq.)  as  amended  by  the 
Great  Lakes  Critical  Programs  Act  of 
1990  (Pub.  L.  101-596. 104  Stat.  3000  et 
seq.].  The  Guidance  in  this  part 
identifies  minimum  water  quality 
standards,  antidegradation  policies,  and 
implementatioB  procedures  for  the 
Great  Lakes  System  to  protect  human 
health,  aquatic  life,  and  wildlife. 

(bj  "The  U.S.  Environmental  Protection 
Agency,  Great  Lakes  States,  and  Great 
Lakes  Tribes  will  use  the  Guidance  in 
this  part  to  evaluate  the  wafer  quality 
programs  of  the  States  and  Tribes  to 
assure  that  they  are  protective  of  water 
quality.  State  and  Tribal  programs  do 
not  need  to  be  identical  to  the  Guidance 
in  this  part,  but  must  contain  provisions 
that  are  ccmsistent  with  (as  protective 
as)  the  Guidance  in  this  part.  The 
scientific,  policy  and  legal  b^sis  for 
EPA's  development  of  each  section  of 
the  final  Guidance  in  this  part  is  set 
forth  in  the  preamble.  Supplementary' 
Information  Document.  Technical 
Support  Documents,  and  other 
supporting  doctimenfs  in  the  public 
docket.  EPA  will  follow  the  guidance  set 
out  in  these  documents  in  reviewing  the 
State  and  Tribal  water  quality  programs 
in  the  Great  Lakes  for  consistency  with 
thispart. 

(c)Th«  Great  Lakes  States  and  Tribes 
must  adopt  provisions  consistent  vrith 
the  Guidance  in  this  part  apphcable  to 
waters  in  the  Great  Lakes  System  or  be 
subject  to  EPA  promulgation  of  its  terms 
pursuant  to  this  part. 

(d)  EPA  understands  that  the  science 
of  risk  assessment  is  rapidly  imjjroving. 
Therefore,  to  ensure  that  the  sdenfifk: 
basis  for  the  methodologies  in 
appendices  A  through  D  are  ahvays 


current  and  peer  reviewed,  EPA  will 
review  the  methodologies  and  rtjvise 
them,  as  appropriate,  every  3  years. 

(e)  Certain  doounents  referenced  in 
the  appendixes  to  this  part  with  a 
desigaation  of  NTIS  and/or  ERIC  are 
available  for  a  fee  upon  request  to  the 
National  Technical  Information  Center 
(NTISL  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  Alternatively,  copies  may  be 
obtained  for  a  fee  upon  request  to  the 
Educational  Resources  Information 
Center/Qearinghouse  for  Science, 
Mathematics,  and  Environmeutal 
Education  (ERIC/CSMEE).  1200 
Chambers  Road.  Room  310,  Columbus, 
Ohio  43212.  When  ordering,  please        ' 
include  the  NTTS  or  ERIC/CSMEE 
accession  number. 

§13^2    Deflnfflens. 

The  following  definitions  apply  in 
this  part.  Terms  not  defined  in  this 
section  have  the  meaning  given  by  the 
Clean  Water  Act  and  EPA  implementing 
regulations. 

Acute-chronic  ratio  (ACR)is  a 
standard  measure  of  the  acute  toxicity  of 
a  material  divided  by  an  appropriate 
measure  of  the  chronic  toxicity  of  the 
same  material  under  comparable 
conditions. 

Acute  toxicity  is  concurrent  and 
drfayed  adverse  effectfs)  that  results 
from  an  actite  exposure  and  occurs 
within  any  short  observation  period 
which  begins  when  the  exposure  begins, 
may  extend  beyond  the  exposure 
period,  and  usually  does  not  constitute 
a  substantial  portion  of  the  life  span  of 
the  organism. 

Adverse  effect  is  any  deleterious  effect 
to  organisms  due  to  exposure  to  a 
substance.  This  includes  effects  which 
are  or  may  become  debilitating,  harmful 
or  toxic  to  the  normal  functions  of  the 
organism,  but  does  not  include  non- 
harmful  effects  such  as  tissue 
discoloration  alone  or  the  induction  of 
enzymes  involved  in  the  metabclism  of 
the  substance. 

Bioaccumulation  is  the  net 
accumulation  of  a  substance  by  an 
organism  as  a  result  of  uptake  from  all 
environmental  sources. 

Bioaccumutation  factor  (BAF]  is  the 
ratio  (in  L/kgJ  of  a  substance's 
concentration  in  tissue  of  an  aquatic 
organism  to  its  cwicentration  in  the 
ambient  water,  in  situations  where  both 
the  organism  and  its  food  are  exposed 
and  the  ratio  does  not  change 
substantially  over  time. 

Bioaccamulative  chemical  of  concern 
IBCC)  is  any  chemical  that  has  the 
potential  to  cause  adverse  effects  which, 
upon  entering  the  siuface  waters,  by 
itself  or  as  its  toxic  transformation 
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product,  accumulates  in  aquatic 
organisms  by  a  human  health 
bioaccumulation  factor  greater  than 
1000.  after  considering  metabolism  and 
other  physicochemical  properties  that 
might  enhance  or  inhibit 
bioaccumulation.  in  accordance  with 
the  methodology  in  appendix  B  of  this 
part.  Chemicals  with  half-lives  of  less 
than  eight  weeks  in  the  water  column, 
sediment,  and  biota  are  not  BCCs.  The 
minimum  BAF  information  needed  to 
define  an  organic  chemical  as  a  BCC  is 
either  a  field-measured  BAF  or  a  BAF 
derived  using  the  BSAF  methodology. 
The  minimum  BAF  information  needed 
to  define  an  inorganic  chemical, 
including  an  organometal.  as  a  BCC  is 
either  a  field-measured  BAF  or  a 
laboratory-measured  BCF.  BCCs 
include,  but  are  not  limited  to.  the 
pollutants  identified  asfiCCs  in  section 
A  of  Table  6  of  this  part. 

Bioconcentration  is  the  net 
accumulation  of  a  substance  by  an 
aquatic  organism  as  a  result  of  uptake 
directly  from  the  ambient  water  through 
gill  membranes  or  other  external  body 
surfaces. 

Bioconcentration  factor  (BCF)  is  the 
ratio  (in  L/kg)  of  a  substance's 
concentration  in  tissue  of  an  aquatic 
organism  to  its  concentration  in  the 
ambient  water,  in  situations  where  the 
organism  is  exposed  through  the  water 
only  and  the  ratio  does  not  change 
substantially  over  time. 

Biota-sediment  accumulation  factor 
(BSAF)  is  the  ratio  (in  kg  of  organic 
carbon/kg  of  lipid)  of  a  substance's 
lipid-normaUzed  concentration  in  tissue 
of  an  aquatic  organism  to  its  organic 
carbon-normalized  concentration  in 
surface  sediment,  in  situations  where 
the  ratio  does  not  change  substantially 
over  time,  both  the  organism  and  its 
food  are  exposed,  and  the  surface 
sediment  is  representative  of  average 
surface  sediment  in  the  vicinity  of  the 
organism. 

Carcinogen  is  a  substance  which 
causes  an  increased  incidence  of  benign 
or  malignant  neoplasms,  or  substantially 
decreases  the  time  to  develop 
neoplasms,  in  animals  or  humans.  The 
classification  of  carcinogens  is 
discussed  in  section  II.  A  of  appendix  C 
to  part  132. 

Chronic  toxicity  is  concurrent  and 
delayed  adverse  effect(s}  that  occurs 
only  as  a  result  of  a  chronic  exposure. 

Connecting  channels  of  the  Great 
Lakes  are  the  Saint  Mary's  River.  Saint 
Clair  River,  Detroit  River,  Niagara  River, 
and  Saint  Lawrence  River  to  the 
Canadian  Border. 

Criterion  continuous  concentration 
(CCC)  is  an  estimate  of  the  highest 
concentration  of  a  material  in  the  water 


column  to  which  an  aquatic  community 
can  be  exposed  indefinitely  without 
resulting  in  an  unacceptable  effect. 

Criterion  maximum  concentration 
(CMC)  is  an  estimate  of  the  highest 
concentration  of  a  material  in  the  water 
column  to  which  an  aquatic  community 
can  be  exposed  briefly  without  resulting 
in  an  unacceptable  effect. 

EC50  is  a  statistically  or  graphically 
estimated  concentration  that  is  expected 
to  cause  one  or  more  specified  effects  in 
50  percent  of  a  group  of  organisms 
under  specified  conditions. 

Endangered  or  threatened  species  are 
those  species  that  are  listed  as 
endangered  or  threatened  under  section 
4  of  the  Endangered  Species  Act. 

Existing  Great  Lakes  discharger  is  any 
building,  structure,  facility,  or 
installation  from  which  there  is  or  may 
be  a  "discharge  of  pollutants"  (as 
defined  in  40  CFR  122.2)  to  the  Great 
Lakes  System,  that  is  not  a  new  Great 
Lakes  discharger. 

Federal  Indian  reservation,  Indian 
reservation,  or  reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 

Final  acute  value  (FAV)  is  (a)  a 
calculated  estimate  of  the  concentration 
of  a  test  material  such  that  95  percent 
of  the  genera  (with  which  acceptable 
acute  toxicity  tests  have  been  conducted 
on  the  material)  have  higher  GMAVs.  or 
(b)  the  SMAV  of  an  important  and/or 
critical  species,  if  the  SMAV  is  lower 
than  the  calculated  estimate. 

Final  chronic  value  (FCV)  is  (a)  a 
calculated  estimate  of  the  concentration 
of  a  test  material  such  that  95  percent 
of  the  genera  (with  which  acceptable 
chronic  toxicity  tests  have  been 
conducted  on  the  material)  have  higher 
GMCVs.  (b)  the  quotient  of  an  FAV 
divided  by  an  appropriate  acute-chronic 
ratio,  or  (c)  the  SMCV  of  an  important 
and/or  critical  species,  if  the  SMCV  is 
lower  than  the  calculated  estimate  or 
the  quotient,  whichever  is  applicable. 

Final  plant  value  (FPV)  is  tne  lowest 
plant  value  that  was  obtained  with  an 
important  aquatic  plant  S(>ecie8  in  an 
acceptable  toxicity  test  for  which  the 
concentrations  of  the  test  material  were 
measured  and  the  adverse  e^ect  was 
biologically  important. 

Genus  mean  acute  value  (GMA  V)  is 
the  geometric  mean  of  the  SMAVs  for 
the  genus. 

Genus  mean  chronic  value  (GMCV)  is 
the  geometric  mean  of  the  SMCVs  for 
the  genus. 

Great  Lakes  means  Lake  Ontario,  Lake 
Erie,  Lake  Huron  (including  Lake  St. 


Clair).  Lake  Michigan,  and  Lake 
Superior:  and  the  connecting  channels 
(Saint  Mary's  River.  Saint  Clair  River, 
Detroit  River.  Niagara  River,  and  Saint 
Lawrence  River  to  the  Canadian  Border). 

Great  Lakes  States  and  Great  Lakes 
Tribes,  or  Great  Lakes  States  and  Tribes 
means  the  States  of  Illinois.  Indiana, 
Michigan,  Minnesota,  New  York,  Ohio, 
Pennsylvania,  and  Wisconsin,  and  any 
Indian  Tribe  as  defined  in  this  part 
which  is  located  in  whole  or  in  part 
within  the  drainage  basin  of  the  Great 
Lakes,  and  for  which  EPA  has  approved 
water  quality  standards  under  section 
303  of  the  Clean  Water  Act  or  which 
EPA  has  authorized  to  administer  an 
NPDES  program  under  section  402  of 
the  Clean  Water  Act. 

Great  Lakes  System  means  all  the 
streams,  rivers.  lakes  and  other  bodies  of 
water  within  the  drainage  basin  of  the 
Great  Lakes  within  the  United  States. 

Human  cancer  criterion  (HCC)  is  a 
Human  Cancer  Value  (HCV)  for  a 
pollutant  that  meets  the  minimum  data 
requirements  for  Tier  I  specified  in 
appendix  C  of  this  part. 

Human  cancer  value  (HCV)  is  the 
maximum  ambient  water  concentration 
of  a  substance  at  which  a  lifetime  of 
exposure  from  either:  drinking  the 
water,  consuming  fish  from  the  water, 
and  water-related  recreation  activities; 
or  consuming  fish  fi-om  the  water,  and 
water-related  recreation  activities,  will 
represent  a  plausible  upper-bound  risk 
of  contracting  cancer  of  one  in  100.000 
using  the  exposure  assumptions 
specified  in  the  Methodologies  for  the 
Envelopment  of  Human  Health  Criteria 
and  Values  in  appendix  C  of  this  part. 

Human  noncancer  criterion  (HNC)  is 
a  Human  Noncancer  Value  (HNV)  for  a 
pollutant  that  meets  the  minimum  data 
requirements  for  Tier  I  specified  in 
appendix  C  of  this  part. 

Human  noncancer  value  (HNV)  is  the 
maximum  ambient  water  concentration 
of  a  substance  at  which  adverse 
noncancer  effects  are  not  likely  to  occur 
in  the  human  population  from  lifetime 
exposure  via  either:  drinking  the  water, 
consuming  fish  from  the  water,  and 
water-related  recreation  activities;  or 
consuming  fish  fitjm  the  water,  emd 
water-related  recreation  activities  using 
the  Methodologies  for  the  Development 
of  Human  Health  Criteria  and  Values  in 
appendix  C  of  this  part. 

Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  group,  or 
community  recognized  by  the  Secretary 
of  the  Interior  emd  exercising 
governmental  authority  over  a  Federal 
Indian  reservation. 

LC50  is  a  statistically  or  graphically 
estimated  concentration  that  is  expected 
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to  be  lethal  to  50  percent  of  a  group  of 
organisms  under  specified  conditions. 

Load  allocation  (LA)  is  the  portion  of 
a  receiving  water's  loading  capacity  that 
is  attributed  either  to  one  of  its  existing 
or  future  nonpoint  sources  or  to  natural 
background  sources,  as  more  fully 
defined  at  40  CFR  130.2(g).  Nonpoint 
sources  include:  in-place  contaminants, 
direct  wet  and  dry  deposition, 
groundwater  inflow,  and  overland 
runoff. 

Loading  capacity  is  the  greatest 
amount  of  loading  that  a  water  can 
receive  without  violating  water  quality 
standards. 

Lowest  observed  adverse  effect  level 
(LOAEL)  is  the  lowest  tested  dose  or 
concentration  of  a  substance  which 
resulted  in  an  observed  adverse  effect  in 
exposed  test  organisms  when  all  higher 
doses  or  concentrations  resulted  in  the 
same  or  more  severe  effects. 

Method  detection  level  is  the 
minimum  concentration  of  an  analyte 
(substance)  that  can  be  measured  and 
reported  with  a  99  i>ercent  confidence 
that  the  analyte  concentration  is  greater 
than  zero  as  determined  by  the 
procedure  set  forth  in  appendix  B  of  40 
CFR  part  136. 

Minimum  Level  (ML)  is  the 
concentration  at  which  the  entire 
analytical  system  must  give  a 
recognizable  signal  and  acceptable 
calibration  point.  The  ML  is  the 
concentration  in  a  sample  that  is 
equivalent  to  the  concentration  of  the 
lowest  calibration  standard  analyzed  by 
a  specific  analytical  procedure, 
assuming  that  all  the  method-specified 
sample  weights,  volumes  and 
processing  steps  have  been  followed. 
New  Great  Lakes  discharger  is  any 
building,  structure,  facility,  or 
installation  fi-om  which  there  is  or  may 
be  a  "discharge  of  pollutants"  (as 
defined  in  40  CFR  122.2)  to  the  Great 
Lakes  System,  the  construction  of  which 
commenced  after  March  23.  1997. 
No  observed  adverse  effect  level 
(NOAEL)  is  the  highest  tested  dose  or 
concentration  of  a  substance  which 
resulted  in  no  observed  adverse  effect  in 
exposed  test  orgeuiisms  where  higher 
doses  or  concentrations  resulted  in  an 
adverse  effect. 

No  observed  effect  concentration 
(NOEC)  is  the  highest  concentration  of 
toxicant  to  which  organisms  are 
exposed  in  a  full  life-cycle  or  partial 
life-cycle  (short-term)  test,  that  causes 
no  observable  adverse  effects  on  the  test 
organisms  (i.e.,  the  highest 
concentration  of  toxicant  in  which  the 
values  for  the  observed  responses  are 
not  statistically  significantly  different 
horn  the  controls). 


Open  waters  of  the  Great  Lakes 
(OWGLs)  means  all  of  the  waters  within 
Lake  Erie,  Lake  Huron  (including  Lake 
St.  Clair),  Lake  Michigan.  Lake  Ontario, 
and  Lake  Superior  lakeward  from  a  line 
drawn  across  the  mouth  of  tributaries  to 
the  Lakes,  including  all  waters  enclosed 
by  constructed  breakwaters,  but  not 
including  the  connecting  channels. 

Quantification  level  is  a  measurement 
of  the  concentration  of  a  contaminant 
obtained  by  using  a  specified  laboratory 
procedure  calibrated  at  a  specified 
concentration  above  the  method 
detection  level.  It  is  considered  the 
lowest  concentration  at  which  a 
particular  contamin^t  can  be 
quantitatively  measured  using  a 
specified  laboratory  procedure  for 
monitoring  of  the  contaminant. 

Quantitative  structure  activity 
relationship  (QSAR)  or  structure  activity 
relationship  (SAR)  is  a  mathematical 
relationship  between  a  property 
(activity)  of  a  chemical  and  a  number  of 
descriptors  of  the  chemical.  These 
descriptors  are  chemical  or  physical 
characteristics  obtained  experimentally 
or  predicted  fi-om  the  structiu-e  of  the 
chemical. 

Risk  associated  dose  (RAD)  is  a  dose 
of  a  known  or  presumed  carcinogenic 
substance  in  (mg/kg)/day  which,  over  a 
lifetime  of  exposure,  is  estimated  to  be 
associated  with  a  plausible  upper  bound 
incremental  cancer  risk  equal  to  one  in 
100.000. 

Species  mean  acute  value  (SMAV)  is 
the  geometric  mean  of  the  results  of  all 
acceptable  flow-through  acute  toxicity 
tests  (for  which  the  concentrations  of 
the  test  material  were  measured)  with 
the  most  sensitive  tested  fife  stage  of  the 
species.  For  a  species  for  which  no  such 
result  is  available  for  the  most  sensitive 
tested  life  stage,  the  SMAV  is  the 
geometric  mean  of  the  results  of  all 
acceptable  acute  toxicity  tests  with  the 
most  sensitive  tested  fife  stage. 

Species  mean  chronic  value  (SMCV) 
is  the  geometric  mean  of  the  resuhs  of 
all  acceptable  life-cycle  and  partial  life- 
cycle  toxicity  tests  with  the  species;  for 
a  species  of  fish  for  which  no  such 
result  is  available,  the  SMCV  is  the 
geometric  mean  of  all  acceptable  early 
life-stage  tests. 

Stream  design  flow  is  the  stream  flow 
that  represents  critical  conditions, 
upstream  from  the  source,  for  protection 
of  aquatic  hfe,  human  health,  or 
wildlife. 

Threshold  effect  is  an  effect  of  a 
substance  for  which  there  is  a 
theoretical  or  empirically  established 
dose  or  concentration  below  which  the 
effect  does  not  occur. 

Tier  I  criteria  are  numeric  values 
derived  by  use  of  the  Tier  I 


methodologies  in  appendixes  A,  C  and 
D  of  this  part,  the  methodology  in 
appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part, 
that  either  have  been  adopted  as 
numeric  criteria  into  a  water  quality 
standard  or  are  used  to  implement 
narrative  water  quality  criteria. 

Tier  II  values  are  numeric  values 
derived  by  use  of  the  Tier  II 
methodologies  in  appendixes  A  and  C  of 
this  part,  the  methodology  in  appendix 
B  of  this  part,  and  the  procedures  in 
appendix  F  of  this  part,  that  are  used  to 
implement  narrative  water  quality 
criteria. 

Total  maximum  daily  load  (TMDL)  is 
the  sum  of  the  individual  wasteload 
allocations  for  point  sources  and  load 
allocations  for  nonpoint  sources  and 
natural  background,  as  more  fully 
defined  at  40  CFR  130.2(i).  A  TMDL  sets 
and  allocates  the  maximum  amount  of 
a  pollutant  that  may  be  introduced  into 
a  water  body  and  still  assure  attainment 
and  maintenance  of  water  quality 
standards. 

Tributaries  of  the  Great  Lakes  System 
means  all  waters  of  the  Great  Lakes 
System  that  are  not  open  waters  of  the 
Great  Lakes,  or  cormecting  channels. 

Uncertainty  factor  (UF)  is  one  of 
several  numeric  factors  used  in 
operationally  deriving  criteria  from 
experimental  data  to  account  for  the 
quality  or  quantity  of  the  available  data. 

Uptake  is  acquisition  of  a  substance 
from  the  environment  by  an  organism  as 
a  result  of  any  active  or  passive  process. 

Wasteload  allocation  (WLA)  is  the 
portion  of  a  receiving  water's  loading 
capacity  that  is  allocated  to  one  of  its 
existing  or  future  point  sources  of 
pollution,  as  more  fully  defined  at  40 
CFR  130.2(h).  Ip  the  absence  of  a  TMDL 
approved  by  EPA  pursuant  to  40  CFR 
130.7  or  an  assessment  and  remediation 
plan  developed  and  approved  in 
accordance  with  procedure  3. A  of 
appendix  F  of  this  part,  a  WLA  is  the 
allocation  for  an  individual  point 
source,  that  ensures  that  the  level  of 
water  quality  to  be  achieved  by  the 
point  source  is  derived  from  and 
compUes  with  all  applicable  water 
quality  standards. 

Wet  weather  point  source  means  any 
discernible,  confined  and  discrete 
conveyance  from  which  pollutants  are. 
or  may  be,  discharged  as  the  result  of  a 
wet  weather  event.  Discharges  from  wet 
weather  point  sources  shall  include 
only:  discharges  of  storm  water  from  a 
mimicipal  separate  storm  sewer  as 
defined  at  40  CFR  122.26(b)(8);  storm 
water  discharge  associated  with 
industrial  activity  as  defined  at  40  CFR 
122.26(b)(14);  discharges  of  storm  water 
and  sanitary  wastewaters  (domestic. 
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oooimeicial.  and  industrial)  from  a 
combined  sewer  overflow;  or  any  other 
slormwater  discharge  for  which  a  permit 
is  f«qtiired  under  section  402(p)  of  the 
Clean  Water  Act  A  storm  water 
discfaange  associated  with  industrial 
activity  which  is  mixed  with  process 
wastewater  shall  not  be  considered  a 
wet  weather  point  source. 

§  102  J    AdoptkMi  of  criteria. 

The  Great  L-akes  States  and  Tribes 
shall  adopt  numeric  water  quality 
criteria  for  the  purposes  of  section 
303(cJ  of  the  Clean  Water  Act  applicable 
to  waters  of  the  Great  Lakes  System  in 
accordance  with  §  132.4(d)  that  are 
consistent  with: 

(a)  The  acute  water  quaHty  criteria  for 
protection  of  aquatic  hie  in  Table  1  of 
this  part,  or «  site-specific  modification 
thereof  in  accordance  with  procedure  1 
of  appendix  F  of  this  part; 

(bj  1  he  diroax:  water  quality  criteria 
for  protection  of  aquatic  life  in  Table  2 
of  this  part,  or  a  site-specific 
modification  thereof  in  accordance  with 
procedure  1  of  appendix  F  of  this  part; 

(cj  The  water  quality  criteria  for 
protection  of  human  health  in  Table  3 
of  this  part,  or  a  site-specific 
modification  thereof  in  accordance  with 
procedure  1  of  appendix  F  of  this  part. 

and 

(dl  The  water  quality  criteria  for 
protection  of  *»nidlife  in  Table  4  of  this 
part,  or  a  site-specific  modification 
thereof  in  acxx)rdanoe  %vith  procedure  1 
of  appendix  F  of  this  part. 

§  132.4    Stats  adoption  and  application  of 
methodologlas.  potlcias  and  procedures. 

(a)  The  Ckeat  Lakes  States  and  Tribes 
shall  adopt  requirements  applicable  to 
waters  of  the  Great  Lak^  System  for  the 
purposes  of  sections  118.301.  303.  and 
402  of  the  Clean  Water  Act  that  are 
consistent  with: 

( 1 )  The  definitions  in  §  1 32.2; 

(2|  The  Methodologies  for 
Developniant  of  Aquatic  Life  Criteria 
and  Values  in  appendix  A  of  this  part; 

(3)  The  Methodology  for  Development 
of  Bioaccumuiation  Factors  in  appendix 
B  of  this  part; 

(4)  The  Methodologies  for 
Development  of  Human  Health  Criteria 
and  Values  in  appendix  C  of  this  part: 

(5)  The  Methodology  for  Development 
of  IViklhfe  Criteria  in  appendix  D  of  this 
part; 

(b)  The  Antidegradation  Policy  in 
appendix  E  oi  this  part ;  and 

(7)  The  Impleoieatation  Procedures  in 
appendix  F  of  this  part 

(h)  txcept  as  provided  in  paragraphs 
(gl.  Ih).  and  (i)  of  this  section,  the  Great 
Lakes  States  Aod  Tribes  shall  use 
I  Methodologies  consistent  with  the 


methodologies  designated  as  Tier  I 
methodologies  in  appendixes  A.  C  and 
D  of  this  part,  the  methodology  in 
appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part 
when  adopting  or  revising  numeric 
water  quality  criteria  for  the  purposes  of 
section  303(c|  of  the  Clean  Water  Act  for 
the  Great  Lakes  System.        \ 

(c)  Except  as  provided  in  paragraphs 
(g).  (h).  and  (i)  of  this  section,  the  Great 
Lakes  States  and  Tribes  shall  use 
methodologies  and  prtjcedures 
consistent  with  the  methodologies 
designated  as  Tier  I  methodologies  in 
appendixes  A.  C.  and  D  of  this  part,  the 
Tier  II  methodologies  in  appendixes  A 
and  C  of  this  part,  the  methodology  in 
appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part  to 
develop  numeric  criteria  and  values 
when  implementing  narrative  water 
quality  criteria  adopted  for  purposes  of 
section  303(ct  of  the  Clean  Water  Act 

(d)  The  water  quality  criteria  and 
values  adopted  or  developed  pursuant 
to  paragraphs  <ai  through  (c)  of  this 
section  shall  apply  as  follows: 

( 1 )  The  acute  water  quality  criteria 
and  values  for  the  protection  of  aquatic 
life,  or  site-specific  modifications 
thereof,  shall  apply  to  all  \vaters  of  the 
Great  Lakes  System. 

(2)  The  t:hronic  water  quality  criteria 
and  values  for  the  protection  of  aquatic 
life,  or  site-specific  modifications 
thereof,  shall  apply  to  all  waters  of  the 
Great  Lakes  System. 

(3)  The  water  quality  criteria  and 
values  for  protection  of  human  health, 
or  site-specific  modifications  thereof, 
shall  apply  as  follows: 

(i)  Criteria  and  values  derived  as 
HCV-Drinking  and  HNV-Drinking  shall 
apply  to  the  Open  Waters  of  the  Great 
Lakes,  all  connecting  channels  of  the 
Great  Lakes,  and  all  other  waters  of  the 
Great  Lakes  System  that  have  been 
designated  as  public  water  suppUes  by 
any  State  or  Tribe  in  accordance  with  40 
CFR  131.10. 

(ii)  Criteria  and  values  derived  as 
HCV-Nondrinking  and  HNV- 
Nondrinking  sfuU  apply  to  all  waters  of 
the  Great  Lakes  System  other  than  those 
in  paragraph  (dM3Ki)  of  this  section. 

H)  Criteria  for  protection  of  wildlife, 
or  site-specific  modifications  thereof, 
shall  apply  to  all  waters  of  the  Great 
Lakes  System 

(e)  The  Great  Lakes  Slates  and  Tribes 
shall  apply  implementation  procedures 
consistent  with  the  procedures  in 
appendix  F  of  this  part  Cor  all  applicable 
purposes  under  the  Ciean  Water  Act. 
including  developing  total  maximum 
daily  loads  for  the  purposes  of  section 
303(dland  water  quaiily-besed  effluent 
limits  for  the  purposes  of  section  402.  in 


esUblishing  controls  on  the  discharge  of 
any  pollutant  to  the  Great  Lakes  System 
by  any  point  source  vnth  the  following 
exceptions: 

(1 )  The  Great  Lakes  Sutes  and  Tribes 
are  not  required  to  apply  these 
implementation  procedures  in 
establishing  controls  on  the  discharge  of 
any  pollutant  by  a  wet  weather  point 
source.  Any  adopted  implementation 
procedures  shall  conform  with  all 
applicable  Federal.  State  and  Tribal 
requirements. 

(2)  The  Great  Lakes  States  and  Tribes 
may.  but  are  not  required  to,  apply 
procedures  consistent  with  procedures 
1.  2.  3,  4.  5.  7.  a.  and  9  of  appendix  F 
of  this  part  in  establishing  controls  on 
the  discharge  of  any  pollutant  set  forth 
in  Table  5  of  this  part.  Any  procedures 
applied  in  lieu  of  these  implementation 
procedures  shall  conform  with  all 
applicable  Federal,  State,  and  Tribal 
requirements. 

(0  The  Great  Lakes  States  and  Tribes 
shall  apply  an  antidegradation  policy 
consistent  v»ith  the  pohcv-  in  appendix 
E  for  all  applicable  purposes  under  the 
Clean  Water  Act,  including  40  CFR 
131.12. 

(g)  For  pollutants  listed  in  Table  5  of 
this  part,  the  Great  Lakes  States  and 
Tribes  shall: 

(1)  Apply  any  methodologies  and 
procedures  acxiplable  untler  40  CFR 
part  131  when  developing  water  quality 
criteria  or  implementing  narrative 
criteria;  and 

(2)  Apply  the  implementation 
procedures  in  appendix  F  of  this  part  or 
alternative  procedures  consistent  with 
all  applicable  Federal.  State,  and  Tribal 
laws 

(hj  For  any  pollutant  other  than  those 
in  Table  5  of  this  part  for  which  the 
State  or  Tribe  demonstrates  that  a 
methodology*  or  procedure  in  this  part  is 
not  scientifically  defensible,  the  Great 
Lakes  States  and  Trit>es  shall: 

(1)  Applv  an  alternative  methotiolopy 
or  procedure  acceptable  under  40  CFR 
part  131  when  developing  water  quality 
criteria;  or  i 

(2)  Apply  an  alternative 
implementation  procedure  that  is 
consistent  with  all  applicable  Fwleral. 
State,  and  Tribal  laws 

(i)  Nothing  in  this  part  shall  prohibit 
the  Great  Lakes  Stales  and  Tribies  from 
adopting  numeric  water  quality  criteria, 
narrative  criteria,  or  water  quality 
values  that  are  more  stringent  than 
criteria  or  values  specified  in  §  132.3  i  r 
that  would  be  derived  from  application 
of  the  methodologies  set  forth  in 
appendixes  A.  B.  C  and  D  of  this  part, 
or  to  adopt  anudegradalion  standards 
and  implementation  procedures  more 


stringent  than  those  set  forth  in 
appendixes  E  and  F  of  this  part. 

§132.5    Procedures  for  adoption  and  EPA 
review. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  Great  Lakes  States 
and  Tribes  shall  adopt  and  submit  for 
EPA  review  and  approval  the  criteria, 
methodologies,  policies,  and  procedures 
developed  pursuant  to  this  part  no  later 
than  September  23, 1996. 

(b)  The  following  elements  must  be 
included  in  each  submission  to  EPA  for 
review: 

(1)  The  criteria,  methodologies, 
policies,  and  procedures  developed 
pursuant  to  this  part; 

(2)  Certification  by  the  Attorney 
General  or  other  appropriate  legal 
authority  pursuant  to  40  CFR  123.62 
and  40  CFR  131.6(e)  as  appropriate; 

(3)  All  other  information  required  for 
submission  of  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  modifications  under  40  CFR 
123.62;  and 

(4)  General  information  which  will 
aid  EPA  in  determining  whether  the 
criteria,  methodologies,  policies  and 
procedures  are  consistent  with  the 
requirements  of  the  Clean  Water  Act 
and  this  part,  as  well  as  information  on 
general  policies  which  may  affect  their 
application  and  implementation. 

(c)  The  Regional  Administrator  may 
extend  the  deadline  for  the  submission 
required  in  paragraph  (a)  of  this  section 
if  the  Regional  Administrator  believes 
that  the  submission  will  be  consistent 
with  the  requirements  of  this  part  and 
can  be  reviewed  and  approved  pursuant 
to  this  section  no  later  than  March  23, 
1997. 

(d)  If  a  Great  Lakes  State  or  Tribe 
makes  no  submission  pursuant  to  this 
part  to  EPA  for  review,  the  requirements 
of  this  part  shall  apply  to  discharges  to 
waters  of  the  Great  Lakes  System 
located  within  the  State  or  Federal 
Indian  reservation  upon  EPA's 
publication  of  a  final  rule  indicating  the 
effective  date  of  the  part  132 
requirements  in  the  identified 
jurisdictions. 

(e)  If  a  Great  Lakes  State  or  Tribe 
submits  criteria,  methodologies, 
policies,  and  procedures  pursuant  to 
this  part  to  EPA  for  review  that  contain 
substantial  modifications  of  the  State  or 
Tribal  NPDES  program,  EPA  shall  issue 
public  notice  and  provide  a  minimum  of 
30  days  for  public  comment  on  such 
modifications.  The  public  notice  shall 
conform  with  the  requirements  of  40 
CFR  123.62. 

(0  After  review  of  State  or  Tribal 
submissions  under  this  section,  and 
following  the  public  comment  period  in 


subparagraph  (e)  of  this  section,  if  any. 
EPA  shall  either: 

(1)  Pubhsh  notice  of  approval  of  the 
submission  in  the  Federal  Register 
within  90  days  of  such  submission;  or 

(2)  Notify  the  State  or  Tribe  within  90 
days  of  such  submission  that  EPA  has 
determined  that  all  or  part  of  the 
submission  is  inconsistent  with  the 
requirements  of  the  Clean  Water  Act  or 
this  part  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  or  Tribe  fails  to  adopt  such 
changes  within  90  days  after  the 
notification,  EPA  shall  publish  a  notice 
in  the  Federal  Register  identifying  the 
approved  and  disapproved  elements  of 
the  submission  and  a  final  rule  in  the 
Federal  Register  identifying  the 
provisions  of  part  132  that  shall  apply 
to  discharges  within  the  State  or  Federal 
Indian  reservation. 

(g)  EPA's  approval  or  disapproval  of 
a  State  or  Tribal  submission  shall  be 
based  on  the  requirements  of  this  part 
and  of  the  Clean  Water  Act.  EPA's 
determination  whether  the  criteria, 
methodologies,  policies,  and  procedures 
in  a  State  or  Tribal  submission  are 
consistent  with  the  requirements  of  this 
part  will  be  based  on  whether: 

(1)  For  pollutants  listed  in  Tables  l, 
2.  3,  and  4  of  this  part.  The  Great  Lakes 
State  or  Tribe  has  adopted  numeric 
water  quality  criteria  as  protective  as 
each  of  the  numeric  criteria  in  Tables  1, 
2,  3,  and  4  of  this  part,  taking  into 
account  any  site-specific  criteria 
modifications  in  accordance  with 
procedure  1  of  appendix  F  of  this  part; 

(2)  For  pollutants  other  than  those 
listed  in  Tables  1,2,3,  4,  and  5  of  this 
part.  The  Great  Lakes  State  or  Tribe 
demonstrates  that  either: 

(i)  It  has  adopted  numeric  criteria  in 
its  water  quality  standards  that  were 
derived,  or  are  as  protective  as  or  more 
protective  than  could  be  derived,  using 
the  methodologies  in  appendixes  A,  B, 
C,  and  D  of  this  part,  and  the  site- 
specific  criteria  modification  procedures 
in  accordance  with  procedure  1  of 
appendix  F  of  this  part;  or 

lii)  It  has  adopted  a  procedure  by 
which  water  quality-based  effluent 
limits  and  total  maximum  daily  loads 
are  developed  using  the  more  protective 
of: 

(A)  Numeric  criteria  adopted  by  the 
State  into  State  water  quality  standards 
and  approved  by  EPA  prior  to  March  23, 
1997; or 

(B)  Water  quality  criteria  and  values 
derived  pursuant  to  §  132.4(c);  and 

(3)  For  methodologies,  policies,  and 
procedures.  The  Great  Lakes  State  or 
Tribe  has  adopted  methodologies, 
policies,  and  procedures  as  protective  as 
the  corresponding  methodology,  policy, 


or  procedure  in  §  132.4.  The  Great  Lakes 
State  or  Tribe  may  adopt  provisions  that 
are  more  protective  than  those 
contained  in  this  part.  Adoption  of  a 
more  protective  element  in  one 
provision  may  be  used  to  offset  a  less 
protective  element  in  the  same 
provision  as  long  as  the  adopted 
provision  is  as  protective  as  the 
corresponding  provision  in  this  part; 
adoption  of  a  more  protective  element 
in  one  provision,  however,  is  not 
justification  for  adoption  of  a  less 
protective  element  in  another  provision 
of  this  part. 

(h)  A  submission  by  a  Great  Lakes ' 
State  or  Tribe  will  need  to  include  any 
provisions  that  EPA  determines,  based 
on  EPA's  authorities  under  the  Clean 
Water  Act  and  the  results  of 
consultation  under  section  7  of  the 
Endangered  Species  Act.  are  necessary 
to  ensure  that  water  quality  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
listed  under  section  4  of  the  Endangered 
Species  Act  or  result  in  the  destruction 
or  adverse  modification  of  such  species' 
critical  habitat. 

(i)  EPA's  approval  of  the  elements  of 
a  State's  or  Tribe's  submission  will 
constitute  approval  under  section  118  of 
the  Clean  Water  Act,  approval  of  the 
submitted  water  quality  standards 
pursuant  to  section  303  of  the  Clean 
Water  Act,  and  approval  of  the 
submitted  modifications  to  the  State's  or 
Tribe's  NPDES  program  pursuant  to 
section  402  of  the  Clean  Water  Act. 

§  1 32.6    Application  of  part  1 32 
requirements  In  Great  LaKes  States  and 
Trit>es.  [Reserved] 

Tables  to  Part  132 

Table  i  .—Acute  Water  Quality 
Criteria  for  Protection  of  Aquatic 
Life  in  Ambient  Water 

EPA  recommends  that  metals  criteri.i  bi! 
expressed  as  dissolved  concentrations  (spo 
appendix  A.  I.A.4  for  more  information 
regarding  metals  criteria). 

(a) 


Chemical 

CMC 

(lig/L) 

Con- 
version 
factor 
(CF) 

Arsenic  (III)  

Chromium  (VI)  

Cyanide 

DiekJnn 

-f  339.8 
••''16.02 
'22 
"024 
"0.086 
"0.95 
••o  1 .694 
"0.065 
••''19.34 

1  000 

0982 

n/a 

ri/'a 

Endrin 

Lindane  

Mercury  (II)  

n/a 
n/a 
0  85 

Parathion 

Selenium  

rv/a 
0.922 

»CMC=CMC". 

«'CMCJ=(CMC")   CF    The  CMC*"  shall   be 
roufxJed  to  two  significant  digits. 
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*  CMC  sivMU  be  considered  4reecyaride  as 
CN 

"CMC-CMC'. 

Notes: 

The  term  "rUC  means  rxjt  apphcaWe. 


CMC  is  Cfterion  Maximum  Concentration. 

CMC"  IS  the  CMC  expressed  as  totai  neoov- 
eraUe. 

CMC"  is  ttie  CMC  expressed  as  a  dissoived 
concerrtration. 


CMC  IS  «ie  CMC  expressed  as  a  total  con- 
centration. 

(W 


Ctiemicat 


Cadmium'* 

Chromium  (TO)  »*  - 

Copper'*  ...._ 

Nickel -> 

PentacMorephenot* 
anc*> 


Conwef- 

fn.\ 

b» 

siontac- 

tor<CF) 

1.128 

-3je867 

OjSS 

0.619 

♦37256 

0.316 

0.9422 

-1.700 

0.960 

0.846 

+225S 

0998 

3.005 

-4,869 

n/a 

0.6473 

+0.884 

0.978 

'CMC'-exp  (  m*  On  (hardness)] -t-b*}. 

"  CMCo-JCMOO  CF.  The  CMC"  shall  be  rounded  to  two  signifcant  digits. 

'CMC-ewp  m*  { ipHJ+b*).  The  CMC'  shafl  be  rounded  to  two  signrficant  digrts. 

The  tbon  "exp"  represents  the  base  e  exponential  furx;tion. 

The  term  "rVa"  <T»eaf>s  f»t  appiicaWe 

CMC  IS  Criterion  Maximum  Concentration. 

CMC"  is  the  CMC  expressed  as  total  recoverable. 

CMC*  is  the  CMC  expressed  as  a  dissolved  concenlration. 

CMC  6  ttw  CMC  expressed  as  a  total  concentration. 


TAai£  2.— CMWONiC  Water  Quauty 

C«T€«U  FOR  PaOTECTiON  OF  AQUATIC 

UFi^  4N  Ambient  Water 

EPA  recommends  that  metals  criteria  be 
expressed  »  dtnolwed  coaoentrations  (see 
appendix  A.  1A.«  fo€  more  information 
regard  i(^  meUls  criteria). 


Arsenic  (Ulj 

Chromium  (VI)  . 

Cyanide 

Diettm 

Endrin , 

Mercury  (II)  

Parathion 

Selenium 

-CCC-COC". 


«•«>  147.9 
"•f  10.98 
<5.2 
"0.056 
"QjOSe 
•>  0.9081 
"0.013 


"  CCC"-(OCC")  Cf  The  CCO"  s»iaH  be 
rounded  to  Uto  sigruticaru  digUs. 

■^  CCC  should  be  considered  free  cyanide  as 
CN 

"CCC-OOC-. 

^4otes: 

The  term  "iVa"  means  nc*  apptcable. 

CCC  is  Orrterioo  Continuous  Corx;e«tration 

CCC"  IS  the  OOC  expressed  as  total  recov- 
erable 

CCC"  is  the  CCC  expressed  as  a  tJisso»ved 
corx:ertKahon. 

CCC'  a.  the  CCC  expressed  as  a  total  con- 
centration. 

(b) 


Chermcat 

'n. 

b. 

Con- 
version 
<actor 
<CF) 

Nickek"  

PerUaohlorop- 

henoK  

Zinc-*  — 

0.846 

1.005 
03473 

♦O.0584 

-5134 
+0.884 

0.997 

n/a 
0.986 

1.000 

0.962 
rVa 
n/a 
n/a 

0.85 
n/a 

0.922 


Con- 

Cherrxcal 

m. 

b. 

version 
factor 

(CF) 

Cadmiurrw»  ... 

07852 

-2715 

0650 

Chromium 

(IB)'* 

0319 

+0J6S48 

0.860 

Copper'*  

0.8545 

-1702 

0.960 

'CCC"=ejtp  (nvl«n<hardness)l«-bi). 

"■CCCHCCC")  (CF).  The  CCC"  shall  be 
rourxjed  to  tvtro  stgruficant  digits. 

-CMC'=exp  (rTu,[pHl+bA>.  The  CMC'  shall 
be  roorxJed  to  *wo  si9»M*icant  digits. 

^k3^es 

The  term  "exp"  tepresertts  the  base  e  expo- 
nenhaJ  function. 

The  term  "n/a"  means  not  applicable. 

CCC  IS  Crflenon  Continuous  Concentration. 

CCC"  is  the  CCC  enpressed  as  total  recov- 
erable. 

CCC"  IS  the  CCC  expressed  as  a  dissolved 
corx;entration. 

CCC'  IS  the  CCC  expressed  as  a  total  con- 
centration. 


Table  3.— Water  Quality  Cfuteria  for  PnoTECTiON  of  Human  Health 


Chemical 


Berraer«  

CMordane 

CMiMDbenzene 

Cyanides  

DDT  


OieWrin  

2.4-Oimethylplienol  . 

2,4-Dinlrophenol  

MexachJofobenzene 
Mexachloroethane  .. 

yrxlane 

Mercury '  

Methylene  chtohde  . 

PCBs  (class)  

2.3.7.8-TCDO  

Tduena  

Toxaphene  


HNV  (ng/L) 


Drinking       Nondrinking 


I 


1.9E1 
1.4E-3 
4.7E2 
6.0E2 

2.oe-3 

4.1E-4 
4.5E2 
5iE1 
4;6E-2 

6.0 

4.7£-1 
1.6E-3 
1.6E3 

6.7E-8 
5.«E3 


5.1  E2 

1 .4E-3 

3.2E3 

4.3e4 

20E-3 

4  16-4 

87E3 

2.BE3 

4.6E-2 

73 

5-0E-1 

1.8E-3 

90E4 

6.7E-8 
5.1  E4 


HCV  <pg/U 


Drinking    ,  Norxlrinking 


1.2E1 
2.5E-1 


1.5E-4 
65E-6 


4.5E^ 
5.3 


4.7E1 

a.9E-6 

83E-9 

6.BE-5 


3.1  E2 
2  5E-4 


13E-4 
6.5e-6 


4.5E-4 
6.7 

2.BE3 

3.9E-6 

8.eE-9 

63E-5 


Table  3.— Water  Quality  Criteria  for  Protection  of  Human  Health— Continued 

Chemical 

HNV  (jig/L) 

HCV  (M^rL) 

Drinking 

Nondnnkir>g 

Drinkir^ 

Nondnnking 

Tnchkxoethylerte 

2  9E1 

37E2 

'  Includes  melhylmercury 

Table  4.— Water  Quality  Criteria 
for  Protection  of  Wildlife 


Chemical 


DOT  and  metatx)lites 

Mercury 
methyimercury). 

PCBs  (class)  

2.3.7.8-TCDO  


(ir>cluding 


Criteria 
(iiO'L) 


1.1  E-5 
1.3E-3 

7.4E-5 
3.1  E-9 


Table  5.— Pollutants  Subject  to 
Federal.  State,  and  Tribal 
Requirements 

Alkalinity 

Ammonia 

Bacteria 

Biochemical  oxygen  demand  (BOD) 

Chlorine 

Color 

Dissolved  oxygen 

Dissolved  solids 

pH 

Phosphorus 

Salinity 

Temperature 

Total  and  suspended  solids 

Tur!)idily 

Table  6.— Pollutants  of  Initial  Focus 
IN  THE  Great  Lakes  Water  Quality 
Initiative 

A.  Pollutants  that  are  bioaccumulative 
<  hemicals  of  concern  (BCCs): 

Chlordane 

4,4'-DDD:  p.p'-DDD;  4.4  -TDE.  p.p -TDE 

4.4'  DDE;  p.p -DDE 

4.4-DDT;  p.p -DDT 

Oieldrin 

Hexachlorobenzene 

Hexachlorobutadiene:  hexachloro-1.  .1- 
tiutadiene 

Hexachlorocyxlohexanes;  BHCs 

alpha-Hexachlorocyclohexane;  alpha-BHC 

l>eta-Hexachloroc>t:lohexane:  beta-BHC 

delta-Hexachlorocyclohexane;  delta-BHC 

Lindane:  gamma-hexachlorocyclohexane; 
Hcimma-BHC 

Mercury 

Mirex 

Ottarhlorostyrene 

PCBs:  polychlortnated  biphenyls 

Pentach  lorobenzene 

Photomirex 

2.3.7.8-TCDD;  dioxin 

t  ,2.3,4-TetrachIorobenzene 

l.2.4,5-TetrachlorobenzeneToxaphene 

B.  Pollutants  that  are  not  bioaccumulative 
(hemicals  of  concern: 

Ai;enaphthene 
Acenaphthylene 
Acrolein:  2-propenal 
Aery  Ion  itrile 
Aldrin 
Aluminum 


Anthracene 

Antimony 

Arsenic 

Asbestos 

1 .2-Benzanthracene:  benzlalanthracene 

Benzene 

Benzidine 

Benzojaipyrene,  3.4-benzopyrene 

3.4-Benzotluoranthene: 
benzol  btfluoranthene 

11.1 2-Benzofluoranthene: 
benzollclfluoranthene 

1,12-Benzoperylene;  benzo|ghilper>-|ene 

EJeryllium 

Bis(2-chloroethoxy)  methane 

Bis(2-chloroethyn  ether 

Bis(2-chloroisopropyi)  ether 

Bromoform:  tribomomethane 

4-Bromophenyl  phenyl  ether 

Butyl  benzyl  phthalate 

Cadmium 

Carbon  tetrachloride:  tetrachloromethane 

Ch  lorobenzene 

p-Chloro-m-cresol;  4-chloro-3- 
methylphenol 

ChJorodibromometbane 

Chlorethane 

2-Chloroethyl  vinyl  ether 

Chloroform;  trichloromelhane 

2-Chloronaphthalene 

2-Chlorophenol 

4-Chlorophenyl  phenyl  ether 

Chlorpyrifos 

Chromium 

Chrysene 

Copper 

Cyanide 

2,4-D;  2.4-DichiorophenQ\yacetic  acid 

DEHP;  di(2-ethylhexyl)  phthalate 

Diazinon 

1.2:5.6-Dibenzanthracene: 
dibeiizla.hlanthracene 

Dibutyl  phihalate;  di-n-butyl  phthalate 

1 .2-Dichiorobenzene 

1 ,3-Dich!orobenzene 

1 .4-Dichlorobenzene 

3.3'-Dichlorobenzidiiie 

Dichlorobromomethane. 
bromodichloromethane 

1.1-DichIoroethane 

1.2-Dichloroethane 

1.1-Dichloroethytene:  vinylidene  chloride 

1 .2-trans-Dichloroethy  lene 

2  4-Dichlorophenol 

1 .2-Dichloropropane 

1.3-Dichloropropene:  1.3- 
dichloropropylene 

Diethyl  phthalate 

2.4-DimethylphenoI;  2.4-xylencl 

Dimethyl  phthalate 

4.6-Dinitro-o-cresol:  2-methyl-4.6- 
dinitrophenot 

2,4-Dinitrophenol 

2.4-Dinitrotoluene 

2,6-Dinitrotoluene 

Dioctyl  phthalate;  di-n-octyl  phthalate 

1 .2-DiphenyIhydrazine 


Endosulfan;  thiodan 

alpha-Endosulfan 

beta-Endosulfan 

Endosulfan  sulfate 

Eq^drin 

Endrin  aldehyde 

Ethylbenzene 

Fluoranlhene 

Fluorene:  QH-fluorene 

Fluoride 

Guthion 

Heptachlor 

Heptachlor  epoxide 

Hexachlorocyclopentadiene 

Mexachloroethane 

Indenoil,2,3-cd|pyrene:  2.3-o-phenylene 
pyrene 

Isophorone 

Lead 

Malathion 

Methoxychlor 

Methyl  bromide  bromomethane 

Methyl  ^hloride;  chloromethane 

Methylene  chloride:  dichloromethane 

Napthalene 

Nickel 

Nitrobenzene 

2-Nitrophenol 

4-NitrophenoI 

N-Nitrosodimethylamine 

N-N'itrosodiphenylamine 

N-Nitrosodipropylamine;  N-nitrosodi-n- 
propylamine 

Parathion 

Pentachlorophenol 

Phenanthrene 

Phenol 

Iron 

PATen*- 

Selenium 

Silver 

1 .1 .2.2-Tetrarhloroelhane 

Tetrachloroethylene 

Thallium 

Toluene:  rr.ethylbenzene 

1.2.4-Trichtorobenzene 

1.1,1-Trichloroethane 

1.1 .2-Trichloroethane 

'Trichloroethylene:  trichloroetheiie 

2.4.6-TrichIorophenoI 

Vinyl  chloride:  chloroethylene. 
{ hloroethcne 

Zinc 

Appendix  A  to  part  132 — Great  Lakes  \Val<er 
Quality  Initialii-e  Methodologies  for 
De\-elopment!>  of  Aquatic  Life  Criteria  and 
Values 

Methodology  for  Deriving  Aquatic  Life 
Criteria:  Tier  I 

Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  (as  protective  as) 
this  appendix. 
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/.  Dnfinitions 

A.  Material  of  Concern.  When  defining  the 
material  of  concern  the  following  should  be 
considered: 

1.  Each  separate  chemical  that  does  not 
ionize  substantially  in  most  natural  bodies  of 
water  should  usually  be  considered  a 
separate  material,  except  possibly  for 
structurally  similar  organic  compounds  that 
only  exist  in  large  quantities  as  commercial 
mixtures  of  the  various  compounds  and 
apparently  have  similar  biological,  chemical, 
physical,  and  toxicological  properties. 

2.  For  chemicals  that  ionize  substantially 
in  most  natural  bodies  of  water  (e.g..  sornn 
phenols  and  organic  acids,  some  salts  of 
phenols  and  organic  acids,  and  most 
inorganic  salts  and  coordination  complexes 
of  metals  and  metalloid),  all  forms  that 
would  be  in  chemical  equilibrium  should 
usually  be  considered  one  material.  Each 
different  oxidation  state  of  a  metal  and  each 
different  non-ionizable  covalently  bonded 
organometallic  compound  should  usually  be 
considered  a  separate  material. 

3.  The  deHnition  of  the  material  of  concern 
should  include  an  o[>erational  analytical 
component.  IdentiHcation  of  a  material 
simply  as  "sodium,"  for  example,  implies 
"total  sodium,"  but  leaves  room  for  doubt.  If 
"total"  is  meant,  it  must  be  explicitly  stated. 
Even  "total"  has  different  op>erationdl 
deHnitions,  some  of  which  do  not  necessarily 
measure  "all  that  is  there"  in  all  samples. 
Thus,  it  is  also  necessary  to  reference  or 
describe  the  analytical  method  that  is 
intended.  The  selection  of  the  operational 
analytical  component  should  take  into 
account  the  analytical  and  environmental 
chemistry  of  the  material  and  various 
practical  considerations,  such  as  labor  and 
equipment  requirements,  and  whether  the 
method  would  require  measurement  in  the 
field  or  would  allow  measurement  after 
samples  are  transported  to  a  laborator>'. 

a.  The  primary  requirements  of  the 
operational  analytical  comptonent  are  that  it 
be  appropriate  for  use  on  samples  of 
receiving  water,  that  it  be  compatible  with 
the  available  toxicity  and  bioaccumulation 
data  without  making  extrapolations  that  are 
too  hypothetical,  and  that  it  rarely  result  in 
underprotection  or  overprotection  of  aquatic 
organisms  and  their  uses.  Toxicity  is  the 
property  of  a  material,  or  combination  of 
materials,  to  adversely  affect  organisms. 

b.  Because  an  ideal  analytical  measurement 
will  rarely  be  available,  an  appropriate 
compromise  measurement  will  usually  have 
to  be  used.  This  compromise  measurement 
must  Tit  with  the  general  approach  that  if  an 
ambient  concentration  is  lower  than  the 
criterion,  unacceptable  effects  will  probably 
not  occur,  i.e..  the  compromise  measure  must 
not  err  on  the  side  of  underprotettion  when 
measurements  are  made  on  a  surface  water. 
What  is  an  appropriate  measurement  in  one 
situation  might  not  be  appropriate  for 
another.  For  example,  because  the  c  hemical 
and  physical  properties  of  an  effluent  are 
usually  quite  different  from  those  of  the 
receiving  water,  an  analytical  method  that  is 
appropriate  for  analyzing  an  effluent  might 
not  be  appropriate  for  expressing  a  criterion, 
and  vice  versa.  A  criterion  should  be  bused 
on  an  appropriate  analytical  measurement. 


but  the  criterion  is  not  rendered  useless  if  an 
ideal  measurement  either  is  not  available  or 
is  not  feasible. 

Note:  The  analytical  chemistry  of  the 
material  might  have  to  be  taken  into  account 
when  deFming  the  material  or  when  judging 
the  acceptability  uf  some  toxicity  tests,  but  a 
criterion  must  not  be  based  on  the  sensitivity 
of  an  analytical  method.  When  aquatic 
organisms  are  more  sensitive  than  routine 
analytical  methods,  the  proper  solution  is  to 
develop  better  andlytical  methods. 

4.  It  is  now  the  policy  of  EPA  that  the  use 
of  dissolved  metal  to  set  and  measure 
compliance  with  water  quality  standards  is 
the  recommended  approach,  because 
dissolved  metal  more  closely  approximates 
the  bioavailable  fraction  of  metal  in  the  water 
column  that  does  total  recoverable  metal. 
One  reason  is  that  a  primary  mechanism  for 
water  column  toxicity  is  adsorption  at  the  gill 
surface  whic:h  requires  metals  to  be  in  the 
dissolved  form.  Reasons  for  the  consideration 
of  total  recoverable  metals  criteria  include 
risk  management  considerations  not  covered 
by  evaluation  of  water  column  toxicity.  A 
risk  manager  may  consider  sediments  and 
food  chain  effects  and  may  decide  to  take  a 
conservative  approach  for  metals, 
considering  that  metals  are  very  persistent 
chemicals.  This  approach  could  include  the 
use  of  total  recoverable  metal  in  water  quality 
standards.  A  range  of  different  risk 
management  decisions  can  be  justiTied.  EPA 
recommends  that  State  wafer  quality 
standards  be  based  on  dissolved  metal.  EPA 
will  also  approve  a  State  risk  management 
decision  to  adopt  standards  based  on  total 
recoverable  metal,  if  those  standards  are 
otherwise  approvable  under  this  program. 

B.  Acute  Toxicity.  Concurrent  and  delayed 
adverse  effect(s)  that  results  from  an  acute 
exposure  and  occurs  within  any  short 
observation  period  which  begins  when  the 
exposure  begins,  may  extend  beyond  the 
exposure  period,  and  usually  does  not 
constitute  a  substantial  portion  of  the  life 
span  of  the  organism.  (Concurrent  toxicity  is 
an  adverse  effect  to  an  organism  that  results 
from,  and  occurs  during,  its  exposure  to  one 
or  more  test  materials.)  Exposure  constitutes 
contact  with  a  chemical  or  physx.al  agent. 
Acute  exposure,  however,  is  exposure  of  an 
organism  for  any  short  period  which  usually 
does  not  constitute  a  substantial  portion  of  its 
life  span. 

C.  Chronic  Toxicity.  Concurrent  and 
delayed  adverse  effect(s)  that  occurs  only  as 
a  result  of  a  chronic  exposure.  Chronic 
exposure  is  exposure  of  an  organism  for  any 
long  f)eriod  or  for  a  substantial  portion  of  its 
life  span. 

//  Collection  of  Data 

A.  Collect  all  data  available  on  the  material 
concerning  toxicity  to  aquatic  animals  and 
plants. 

B.  All  data  that  are  used  should  be 
available  in  typed,  dated,  and  signed  hard 
copy  (e.g.,  publication,  manuscript,  letter, 
memorandum,  etc.)  with  enough  supporting 
information  to  indicate  that  acceptable  test 
procedures  were  used  and  that  the  results  are 
reliable.  In  some  cases,  it  might  be 
appropriate  to  obtain  written  information 
from  the  investigator,  if  possible.  Information 


that  is  not  available  for  distribution  sh.iil  iini 
be  used. 

C.  Questionable  data,  whether  publishi-d  or 
unpublished,  must  not  be  used.  For  ex.impli-. 
data  must  be  rejected  if  they  are  from  tests 
that  did  not  contain  a  c  ontrol  treatment,  tests 
in  which  too  many  organisms  in  the  <  ontrol 
treatment  died  or  showed  signs  of  stress  or 
disease,  and  tests  in  whic  h  distilled  or 
deionized  water  was  used  as  the  dilution 
water  without  the  addition  of  appropriate 
salts. 

D.  Data  on  technical  grade  materials  ir.iix 
be  used  if  appropriate,  but  data  on 
formulated  mixtures  and  emulsifiable 
concentrates  of  the  material  must  not  be 
used. 

E.  For  some  highly  volatile,  hydrolyzable. 
or  degradable  materials,  it  might  be 
appropriate  to  use  only  results  of  flow- 
through  tests  in  which  the  c:oncentratior.s  ol 
test  material  in  test  solutions  were  measured 
using  acceptable  analytical  methods.  A  flow- 
through  test  is  a  test  with  aquatic  organisms 
in  which  test  solutions  flow  into  constant- 
volume  test  chambers  either  intermittently 
(e.g.,  every  few  minutes)  or  continuously, 
with  the  excess  flowing  out. 

F.  Data  must  be  rejected  if  obtained  using: 

1.  Brine  shrimp,  because  they  usually  only 
occur  naturally  in  water  with  salinity  greater 
than  35  g/kg. 

2.  Species  that  do  not  have  reproducmg 
wild  p>opulations  in  North  America. 

3.  Organisms  that  were  previously  exposed 
to  substantial  concentrations  of  the  test 
material  or  other  contaminants. 

4.  Saltwater  species  except  for  use  in 
deriving  acute-chronic  ratios.  An  ACR  is  a 
standard  measure  of  the  acute  toxicity  ol  n 
material  divided  by  an  appropriate  measure 
of  the  chronic  toxicity  of  the  same  material 
under  comparable  conditions. 

G.  Questionable  data,  data  on  formulaie<l 
mixtures  and  emulsiTiabie  concentrates,  iind 
data  obtained  with  species  non-resident  to 
North  America  or  previously  exposed 
organisms  may  be  used  to  provide  auxili.iry 
information  but  must  not  be  used  in  the 
derivation  of  criteria. 

///.  Required  Data 

A.  Certain  data  should  be  available  to  hr'l|) 
ensure  that  each  of  the  major  kinds  of 
piossible  adverse  effects  receives  adequate 
consideration.  An  adverse  effect  is  a  change 
in  an  organism  that  is  harmful  to  the 
organism.  Exposure  means  contact  with  a 
chemical  or  physical  agent.  Results  of  ai  ute 
and  chronic  toxicity  tests  with  representative 
species  of  aquatic  animals  are  necessary  so 
that  data  available  for  tested  species  can  be 
considered  a  useful  indication  of  the 
sensitivities  of  appropriate  untested  spe(  ies. 
Fewer  data  concerning  toxicity  to  aquatic 
plants  are  usually  available  because 
prcKedures  for  conducting  tests  with  plants 
and  interpreting  the  results  of  such  tests  are 
not  as  well  developed. 

B.  To  derive  a  Great  Lakes  Tier  I  criterion 
for  aquatic  organisms  and  their  uses,  the 
following  must  be  available: 

1.  Results  of  acceptable  acute  (or  chronic ) 
tests  (see  section  IV  or  V'l  of  this  appendix) 
with  at  least  one  species  of  freshwater  aninwl 
in  at  least  eight  different  families  such  that 
all  of  the  following  are  included: 
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a.  The  family  Salmon idae  in  the  class 
Osteiththyer. 

b  One  other  family  (preferably  a 
conimercially  or  recreational ly  important, 
wdrmwaler  species)  in  the  class  Osteichthyes 
(eg  .  bluegill.  channel  catfish): 

c.  A  third  family  in  the  phylum  Chordata 
(e  g  .  fish,  amphibian); 

d.  \  planktonic  crustacean  (e.g..  a 
c:ladoceran,  cop>e(>od); 

e.  A  benlhic  trustacean  (e.g..  ostractxi. 
isopod,  amphifiod.  crayfish): 

f.  An  insect  (eg.,  mayfiy.  dragonfly. 
ddmsetrty.  stonefly.  caddisfly.  mosquito, 
mtdge). 

g^  A  fdmily  in  a  phylum  other  than 
Arthrofjoda  or  Chordata  (eg  .  Rotifera. 
Annelida.  Mollusca); 

h  A  f,imily  in  any  order  of  insei  t  or  any 
()h>  luni  not  already  represented. 

'i.  .\cute-chronic  ratios  (see  section  VI  of 
tins  appendix)  with  at  least  one  species  of 
ciquatii-  animal  in  at  least  three  different 
families  provided  that  of  the  three  species: 

a   .At  ledst  one  is  a  fish; 

b.  Ai  least  one  is  an  invertebrate;  and 

c.  .\t  least  one  species  is  an  acutelv 
sensiiue  freshwater  species  (the  other  two 
may  be  saltwater  species). 

;i.  Results  of  at  least  one  acceptable  lest 
with  a  freshwater  algae  or  vascular  plant  is 
desirable  but  not  required  for  criterion 
derivation  (see  section  VIII  of  this  appendix). 
If  pidiiis  are  among  the  aquatic  organisms 
most  sensitive  to  the  material,  results  of  a  test 
with  d  plant  in  another  phylum  (division) 
should  .i!so  be  available. 

C.  If  all  required  data  are  available,  a 
iiumenral  criterion  can  usually  be  derived 
except  ir.  special  cases.  For  example, 
derivation  of  a  chronic  criterion  might  not  be 
jKJssible  if  the  available  ACRs  vary  by  more 
than  a  bctor  of  ten  with  no  apparent  pattern 
Also,  if  a  critertcxi  is  to  be  related  to  a  water 
quality  characteristic  (see  sections  V  and  VII 
of  this  appendix),  more  data  will  be  required. 

D  Confidence  in  a  criterion  usually 
increases  as  the  amount  of  available  jjertinent 
information  increases.  Thus,  additional  data 
are  usually  desiral>le. 

IV.  Final  Acute  Value 

A  Appropriate  measures  of  the  acute 
(short-term)  toxicity  of  the  material  to  a 
variety  of  species  of  aquatic  animals  are  used 
to  calculate  the  Final  Acute  Value  (FAV).  The 
calculated  Final  Acute  Value  is  a  calculated 
estimate  of  the  concentration  of  a  test 
material  such  that  95  percent  of  the  genera 
(with  which  acceptal>le  acute  toxicity  tests 
have  Iieen  conducted  on  the  material)  have 
higher  Genus  Mean  Acute  Values  (GM.^Vs). 
An  acute  test  is  a  comparative  study  in  which 
organisms,  that  are  subjected  to  different 
treatments,  are  observed  for  a  short  period 
usually  not  constituting  a  substantial  pwrtion 
of  their  life  span.  However,  in  some  cases, 
the  Species  Mean  Acute  Value  (SMAV)  of  a 
commercialKr  of  recreationally  imfXKlant 
siH-cies  of  the  Great  Lakes  Svstem  is  lower 
than  the  calculated  FAV.  then  the  SMAV 
replaces  the  calcufoted  FAV  in  cjrder  to 
provide  protection  for  that  important  spec  ies 

B.  ,\i.ute  toxicity  tests  shall  be  conducted 
ustn^  arceptabte  procedures.  For  good 
i^iamples  of  acceptable  prw  edures  see 


American  Society  for  Testing  and  Materials 
(ASTM)  Standard  E  729.  Guide  for 
Conducting  Acute  Toxicity  Tests  with  Fishes. 
Mac roin vertebrates,  and  Amphibians. 
C  Except  for  resutts  with  saltwater 
annelids  and  mysids.  results  of  acute  tests 
during  which  the  test  organisms  were  fed 
should  not  be  used,  unless  data  indicate  that 
the  food  did  not  affect  the  toxicity  of  the  test 
material.  (N«te:  If  the  minimum  acute- 
chronic  ratio  data  requirements  (as  described 
in  section  IU.B.2  of  this  appendix)  are  not 
met  with  freshwater  data  alone,  saltwater 
data  may  be  used.) 

D.  Results  of  acute  tests  conducted  in 
unusual  dilution  water,  eg  ,  dilution  water  in 
which  total  organic  carbon  or  particulate 
matter  exceeded  five  rngfL.  should  not  be 
used,  unless  a  relationship  is  developed 
between  acute  toxicity  and  organic  carbon  or 
particulate  matter,  or  unless  data  show  that 
organic  caiimn  or  particulate  matter,  etc..  do 
not  affect  toxicity. 

E.  Acute  values  must  be  based  upon 
endpoints  which  reflect  the  total  severe 
adverse  impact  of  the  test  material  on  the 
organisms  used  in  the  lest.  Therefore,  onlv 
the  following  kinds  of  data  on  acute  toxicity 
to  aquatic  animals  shall  be  used: 

1.  Tests  with  daphnids  and  other 
cladocerans  must  be  started  with  organisms 
less  than  24  hours  old  and  tests  with  midges 
must  be  started  with  second  or  third  instar 
lar\ae.  It  is  preferred  that  the  results  should 
be  the  48-hour  EC50  based  on  the  total 
percentage  of  organisms  killed  and 
immobilized.  If  such  an  EC50  is  not  available 
for  a  test,  the  48-hour  LC50  should  be  used 
in  place  of  the  desired  48-hour  ECSjQ.  An 
EC50  or  LC50  of  longer  than  48  hours  can  be 
used  as  long  as  the  animals  were  not  fed  and 
the  control  animals  were  acceptable  at  the 
end  of  the  test  An  EC50  is  a  statistically  or 
graphically  estimated  concentration  that  is 
expected  to  cause  one  or  more  sf)ecified 
effects  in  50%  of  a  group  of  organisms  under 
specified  conditions.  An  LC50  is  a 
statistically  or  graphically  estimated 
concentration  that  is  expected  to  be  lethal  to 
50%  of  a  group  of  organisms  under  specified 
conditions. 

2.  It  is  preferred  ttiat  the  results  of  a  test 
with  embrjtjs  and  larvae  of  barnacles,  bivalve 
molluscs  (clams,  mussels,  oysters  and 
scallops),  sea  urchirts.  lobsters,  crabs,  shrimp 
and  abalones  be  the  96-hour  EC50  based  on 
the  percentage  of  organisms  with 
incomplete!\  developed  shells  plus  the 
percentage  ot  oi^anisms  killed.  If  such  an 
EC50  is  not  available  from  a  test,  of  the 
values  that  are  available  from  the  test,  the 
lowest  of  the  following  should  be  used  in 
place  of  the  desired  96-hour  EC50:  48-  to  96- 
hour  ECSOs  based  on  percentage  of  organisms 
with  incompletely  de%-eloped  shells  plus 
percentage  of  organisms  killed.  48-  to  96- 
hour  ECSOs  based  upon  percentage  of 
organisms  with  incompletely  developed 
shells,  and  48-hour  to  96-hour  LCSOs.  (Note: 
If  the  minimum  acute-chronic  ratio  data 
requirements  (as  descsibed  in  section  1II.B.2 
of  this  appendix)  are  not  met  with  freshwater 
data  alone,  saltwater  data  may  be  used.) 

3  It  is  preferred  that  the  result  of  tests  with 
all  other  aquatic  animal  species  and  older  life 
stages  of  barnacles,  bivah-e  molluscs  (clams. 


mussels,  ovsters  and  scallops),  sea  urchins, 
lobsters,  crabs,  shrimp  and  abalones  t>e  the 
96-hour  EC50  based  on  percentage  of 
organisms  exhibiting  loss  of  equilibrium  plus 
percentage  of  organLsms  immobilized  plus 
percentage  of  oq>anisms  killed.  If  such  an 
EC50  is  not  available  from  a  lest,  of  the 
values  that  are  available  from  a  test  the  tower 
of  the  following  should  be  used  in  place  of 
the  desired  96-hour  ECSO.  the  96-hour  EC50 
based  on  percentage  of  organisms  exhibiting 
loss  of  equilibrium  plus  percentage  of 
organisms  immobilized  and  the  96-hour 
I.C50 

4.  Tests  whose  results  take  into  account  the 
number  of  young  produced,  such  as  most 
tests  with  protozoans,  are  not  considered 
acute  tests,  even  if  the  duration  was  96  hours 
or  less. 

5  If  the  tests  were  conducted  properly, 
acute  values  reported  as  "greater  than" 
values  and  those  which  are  above  the 
solubility  of  the  test  material  should  be  used, 
because  rejection  of  such  acute  values  would 
bias  the  Final  Acute  V.jlue  by  eliminating 
acute  values  for  resistant  species. 

F.  If  the  acute  toxicity  of  the  material  to 
aquatic  animals  has  been  shown  to  be  related 
to  a  water  quality  characteristic  such  as 
hardness  or  particulate  matter  for  freshwater 
animals,  refer  to  section  V  of  this  appendix. 

G  The  agreement  of  the  data  within  and 
between  species  must  be  considered  Acute 
values  that  appear  to  be  questionable  in 
comparison  with  ofhe.'  acute  and  chronic 
data  for  the  same  species  and  for  other 
species  in  the  same  genus  must  not  be  used. 
For  example,  if  the  acute  values  available  for 
a  species  or  genus  differ  by  more  than  a 
factor  of  10.  rejection  of  some  or  all  of  the 
values  would  be  appropriate,  absent 
countervailing  circumsfances- 

H  If  the  a\-ailable  data  indxate  that  one  or 
more  life  stages  are  at  least  a  factor  of  two 
more  resistant  than  one  or  more  other  life 
stages  of  the  same  species,  the  data  for  the 
more  resistant  life  stages  must  not  be  used  in 
the  calculation  of  the  SMAV  because  a 
species  cannot  be  considered  protected  from 
acute  toxicity  if  all  of  the  life  stages  are  not 
protected. 

I.  For  each  species  for  which  at  least  one 
acute  value  is  available,  the  SM.'W  shall  be 
calculated  as  the  geometric  mean  of  the 
results.of  all  acceptable  flow -through  acute 
toxicity  tests  in  which  the  concentrations  of 
test  material  were  measured  wilii  the  most 
sensitive  tested  life  stage  of  the  spet  :es.  For 
a  species  for  which  no  such  result  is 
available,  the  SM.W  shall  be  calculated  as 
the  geometric  mean  of  all  acceptable  acute 
toxicity  tests  with  the  most  sensitive  tested 
life  stage,  i.e..  results  of  flow -through  tests  in 
which  the  concentntttons  were  not  measured 
and  results  of  static  aod  reoeiva!  tests  based 
on  initial  concentralions  (ooniinal 
concentrations  are  dccepfalile  for  most  test 
materials  if  measured  coac:eaf  rations  are  not 
available)  of  test  material.  A  renewal  test  is 
a  test  with  aquatic  organisms  in  whiiJi  either 
the  test  solution  in  a  test  chamber  is  removed 
and  repl.iccd  at  least  once  during  the  test  or 
the  test  organisms  are  transferred  into  a  nevv 
lest  solution  of  the  same  composition  at  least 
once  during  the  test.  A  static  test  is  a  lest 
with  aquatic  organisms  in  which  the  solution 
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and  organisms  that  are  in  a  test  chamber  at 
the  beginning  of  the  test  remain  in  the 
chamber  until  the  end  of  the  test,  except  for 
removal  of  dead  lest  organisms. 

Note  1:  Data  reported  by  original 
investigators  must  not  be  rounded  off. 
Results  of  all  intermediate  calculations  must 
not  be  rounded  off  to  fewer  than  four 
significant  digits. 

Note  2:  The  geometric  mean  of  N  numbers 
is  the  Nth  root  of  the  product  of  the  N 
numbers.  Alternatively,  the  geometric  mean 
can  be  calculated  by  adding  the  logarithms  of 
the  N  numbers,  dividing  the  sum  by  N,  and 
taking  the  antilog  of  the  quotient.  The 
geometric  mean  of  two  numbers  is  the  square 
root  of  the  product  of  the  two  numbers,  and 
the  geometric  mean  of  one  number  is  that 


number.  Either  natural  (base  e)  or  common 
(base  10)  logarithms  can  be  used  to  calculate 
geometric  means  as  long  as  they  are  used 
consistently  within  each  set  of  data,  i.e.,  the 
antilog  us«d  must  match  the  logarithms  used. 

Note  3:  Geometric  means,  rather  than 
arithmetic  means,  are  used  here  because  the 
distributions  of  sensitivities  of  individual 
organisms  in  toxicity  tests  on  most  materials 
and  the  distributions  of  sensitivities  of 
species  within  a  genus  are  more  likely  to  be 
lognormal  than  normal.  Similarly,  geometric 
means  are  used  for  ACRs  because  quotients 
are  likely  to  be  closer  to  lognormal  than 
normal  distributions.  In  addition,  division  of 
the  geometric  mean  of  a  set  of  numerators  by 
the  geometric  mean  of  the  set  of 
denominators  will  result  in  the  geometric 
mean  of  the  set  of  corresponding  quotients. 


J.  For  each  genus  for  which  one  or  more 
SMAVs  are  available,  the  GMAV  shall  be 
calculated  as  the  geometric  mean  of  the 
SMAVs  available  for  the  genus. 

K.  Order  the  GMAVs  firom  high  to  low. 

L.  Assign  ranks,  R,  to  the  GMAVs  from  "1" 
for  the  lowest  to  "N"  for  the  highest.  If  two 
or  more  GMAVs  are  identical,  assign  them 
successive  ranks. 

M.  Calculate  the  cumulative  probability,  P. 
for  each  GMAV  as  R/(N+1). 

N.  Select  the  four  GMAVs  which  have 
cumulative  probabilities  closest  to  0.05  (if 
there  are  fewer  than  59  GMAVs.  these  will 
always  be  the  four  lowest  GMAVs). 

O.  Using  the  four  selected  GMAVs,  and  Ps, 
calculate 


S^=- 


5^((!nGMAV)^)- 


(5^(lnGMAV))^ 


I(P)- 


(S(^)) 


X('"Gmav)-s(X(Vp)) 

4 

A  =  S(Vo!05)  +  L 


FAV  =  e 


Note:  Natural  logarithms  (logarithms  to 
base  e,  denoted  as  In)  are  used  herein  merely 
because  they  are  easier  to  use  on  some  hand 
calculators  and  computers  than  common 
(base  10]  logarithms.  Consistent  use  of  either 
will  produce  the  same  result. 

P.  If  for  a  commercially  or  recreational ly 
important  species  of  the  Great  Lakes  System 
the  geometric  mean  of  the  acute  values  from 
flow-through  tests  in  which  the 
concentrations  of  test  material  were 
measured  is  lower  than  the  calculated  Final 
Acute  Value  (FAV).  then  that  geometric  mean 
must  be  used  as  the  FAV  instead  of  the 
calculated  FAV. 

Q.  See  section  VI  of  this  appendix. 

V.  Final  Acute  Equation 

A.  When  enough  data  are  available  to  show 
that  acute  toxicity  to  two  or  more  species  is 
similarly  related  to  a  water  quality 
characteristic,  the  relationship  shall  be  taken 
into  account  as  described  in  sections  V.B 
through  V.C  of  this  appendix  or  using 
analysis  of  covariance.  The  two  methods  are 
equivalent  and  produce  identical  results.  The 
manual  method  described  below  provides  an 
understanding  of  this  application  of 
covariance  analysis,  but  computerized 
versions  of  covariance  analysis  are  much 
more  convenient  for  analyzing  large  data  sets. 
If  two  or  more  factors  affect  toxicity,  multiple 
regression  analysis  shall  be  used. 


B.  For  each  species  for  which  comparable 
acute  toxicity  values  are  available  at  two  or 
more  different  values  of  the  water  quality 
characteristic,  perform  a  least  squares 
regression  of  the  acute  toxicity  values  on  the 
corresponding  values  of  the  water  quality 
characteristic  to  obtain  the  slope  and  its  95 
percent  confidence  limits  for  each  species. 

Note:  Because  the  best  documented 
relationship  is  that  between  hardness  and 
acute  toxicity  of  metals  in  fresh  water  and  a 
log-log  relationship  Tits  these  data,  geometric 
means  and  natural  logarithms  of  both  toxicity 
and  water  quality  are  used  in  the  rest  of  this 
section.  For  relationships  based  on  other 
water  quality  characteristics,  such  as  Ph, 
temperature,  no  transformation  or  a  different 
transformation  might  fit  the  data  better,  and 
appropriate  changes  will  be  necessary 
throughout  this  section. 

C.  Decide  whether  the  data  for  each  species 
are  relevant,  taking  into  account  the  range 
and  number  of  the  tested  values  of  the  water 
quality  characteristic  and  the  degree  of 
agreement  within  and  between  species.  For 
example,  a  slope  based  on  six  data  points 
might  be  of  limited  value  if  it  is  based  only 
on  data  for  a  very  narrow  range  of  values  of 
the  water  quality  characteristic.  A  slope 
based  on  only  two  data  points,  however, 
might  be  useful  if  it  is  consistent  with  other 
information  and  if  the  two  points  cover  a 
broad  enough  range  of  the  water  quality 
characteristic.  In  addition,  acute  values  that 


appear  to  be  questionable  in  comparison  with 
other  acute  and  chronic  data  available  for  the 
same  species  and  for  other  species  in  the 
same  genus  should  not  be  used.  For  example, 
if  after  adjustment  for  the  water  quality 
characteristic,  the  acute  values  available  for 
a  species  or  genus  differ  by  more  than  a 
factor  of  10,  rejection  of  some  or  all  of  the 
values  would  be  appropriate,  absent 
countervailing  justification.  If  useful  slopes 
are  not  available  for  at  least  one  fish  and  one 
invertebrate  or  if  the  available  slop>e8  are  too 
dissimilar  or  if  too  few  data  are  available  to 
adequately  define  the  relationship  between 
acute  toxicity  and  the  water  quality 
characteristic,  return  to  section  IV. G  of  this 
appendix,  using  the  results  of  tests 
conducted  under  conditions  and  in  waters 
similar  to  those  commonly  used  for  toxicity 
tests  with  the  spwcies. 

D.  For  each  species,  calculate  the  geometric 
mean  of  the  available  acute  values  and  then 
divide  each  of  the  acute  values  for  the 
species  by  the  geometric  mean  for  the 
s()ecies.  This  normalizes  the  acute  values  so 
that  the  geometric  mean  of  the  normalized 
values  for  each  species  individually  and  for 
any  combination  of  species  is  1.0. 

E.  Similarly  normalize  the  values  of  the 
water  quality  characteristic  for  each  species 
individually  using  the  same  procedure  as 
above. 

F.  Individually  for  each  species  perform  a 
least  squares  regression  of  the  normalized 


acute  values  of  the  water  quality 
characteristic.  The  resulting  slopes  and  95 
percent  confidence  limits  will  be  identical  to 
those  obtained  in  section  V.B.  of  this 
appendix.  If.  however,  the  data  are  actually 
plotted,  the  line  of  best  fit  for  each  individual 
species  will  go  through  the  point  1.1  in  the 
center  of  the  graph. 

G.  Treat  all  of  the  normalized  data  as  if 
they  were  all  for  the  same  species  and 
perform  a  least  squares  regression  of  all  of  the 
normalized  acute  values  on  the 
corresponding  normalized  values  of  the 
water  quality  characteristic  to  obtain  the 
pooled  acute  slope.  V,  and  its  95  percent 
confidence  limits.  If  all  of  the  normalized 
data  are  actually  plotted,  the  line  of  best  fit 
will  go  through  the  point  1,1  in  the  center  of 
the  graph. 

H.  For  each  species  calculate  the  geometric 
mean.  VV,  of  the  acute  toxicity  values  and  the 
geometric  mean,  X,  of  the  values  of  the  water 
quality  characteristic.  (These  were  calculated 
in  sections  V.D  and  V.E  of  this  appendix). 

I.  For  each  species,  calculate  the  logarithm. 
Y,  of  the  SMAV  at  a  selected  value,  Z,  of  the 
water  quality  characteristic  using  the 
equation: 

Y=lnVV-V(lnX-lnZ) 

).  For  each  SF>ecies  calculate  the  SMAV  at 
X  using  the  equation: 
SMAV=ev 

Note:  Alternatively,  the  SMAVs  at  Z  can  be 
obtained  by  skipping  step  H  above,  using  the 
equations  in  steps  1  and  )  to  adjust  each  acute 
value  individually  to  Z,  and  then  calculating 
the  geometric  mean  of  the  adjusted  values  for 
each  species  individually.  This  alternative 
procedure  allows  an  examination  of  the  range 
of  the  adjusted  acute  values  for  each  sp>ecies. 

K.  Obtain  the  FAV  at  Z  by  using  the 
procedure  described  in  sections  IV. J  through 
IV. O  of  this  appendix. 

L.  If,  for  a  commercially  or  recreationally 
important  species  of  the  Great  Lakes  System 
the  geometric  mean  of  the  acute  values  at  Z 
from  flow-through  tests  in  which  the 
concentrations  of  the  test  material  were 
measured  is  lower  than  the  FAV  at  Z,  then 
the  geometric  mean  must  be  used  as  the  FAV 
instead  of  the  FAV. 

M.  The  Final  Acute  Equation  is  written  as: 

pyW=e'^'l'"'*^^*  MUjIily  ch3railcnvlic)|  r  A  -  VI In  Z|t 

where: 
V=pooled  acute  slope,  and  A=ln(FAV  at  Z). 

Because  V,  A.  and  Z  are  known,  the  FAV 
can  be  calculated  for  any  selected  value  of 
the  water  quality  characteristic. 

17.  Final  Chronic  Value 

A.  Depending  on  the  data  that  are  available 
concerning  chronic  toxicity  to  aquatic 
animals,  the  Final  Chronic  Value  (FCV)  can 
be  calculated  in  the  same  manner  as  the  FAV 
or  by  dividing  the  FAV  by  the  Final  Acute- 
Chronic  Ratio  (FACR).  In  some  cases,  it  might 
not  be  possible  to  calculate  a  FCV.  The  FCV 
is  (a)  a  calculated  estimate  of  the 
concentration  of  a  test  material  such  that  95 
(jercent  of  the  genera  (with  which  acceptable 
chronic  toxicity  tests  have  been  conducted 
on  the  material)  have  higher  GMCVs,  or  (b) 
the  quotient  of  an  FAV  divided  by  an 
appropriate  ACR,  or  (c)  the  SMCV  of  an 
important  and/or  critical  species,  if  the 


SMCV  is  lower  than  the  calculated  estimate 
or  the  quotient,  whichever  is  applicable. 

Note:  As  the  name  implies,  the  ACR  is  a 
way  of  relating  acute  and  chronic  toxicities. 

B.  Chronic  values  shall  be  based  on  results 
of  flow-through  (except  renewal  is  acceptable 
for  daphnids)  chronic  tests  in  which  the 
concentrations  of  test  material  in  the  test 
solutions  were  properly  measured  at 
appropriate  times  during  the  test.  A  chronic 
test  is  a  comparative  study  in  which 
organisms,  that  are  subjected  to  different 
treatments,  are  observed  for  a  long  period  or 
a  substantial  portion  of  their  life  span. 

C.  Results  of  chronic  tests  in  which 
survival,  growth,  or  reproduction  in  the 
control  treatment  was  unacceptably  low  shall 
not  be  used.  The  limits  of  acceptability  will 
depend  on  the  species. 

D.  Results  of  chronic  tests  conducted  in 
unusual  dilution  water,  e.g..  dilution  water  in 
which  total  organic  carbon  or  particulate 
matter  exceeded  five  mg/L.  should  not  be 
used,  unless  a  relationship  is  developed 
between  chronic  toxicity  and  organic  carbon 
or  particulate  matter,  or  unless  data  show 
that  organic  carbon,  particulate  matter,  etc., 
do  not  affect  toxicity. 

E.  Chronic  values  must  be  based  on 
endpoints  and  lengths  of  exposure 
appropriate  to  the  species.  Therefore,  only 
results  of  the  following  kinds  of  chronic 
toxicity  tests  shall  be  used: 

1.  Life-cycle  toxicity  tests  consisting  of 
exposures  of  each  of  two  or  more  groups  of 
individuals  of  a  species  to  a  different 
concentration  of  the  test  material  throughout 
a  life  cycle.  To  ensure  that  all  life  stages  and 
life  processes  are  exjxjsed.  tests  with  fish 
should  begin  with  embryos  or  newly  hatched 
young  less  than  48  hours  old,  continue 
through  maturation  and  reproduction,  and 
should  end  not  less  than  24  days  (90  days  for 
salmonids)  after  the  hatching  of  the  next 
generation.  Tests  with  daphnids  should  begin 
with  young  less  than  24  hours  old  and  last 
for  not  less  than  21  days,  and  for 
ceriodaphnids  not  less  than  seven  days.  For 
good  examples  of  acceptable  procedures  see 
American  Society  for  Testing  and  Materials 
(ASTM)  Standard  E  1193  Guide  for 
conducting  renewal  life-cycle  toxicity  tests 
with  Daphnia  magna  and  ASTM  Standard  E 
1295  Guide  for  conducting  three-brood, 
renewal  toxicity  tests  with  Ceriodaphnia 
dubia.  Tests  with  mysids  should  begin  with 
young  less  than  24  hours  old  and  continue 
until  seven  days  past  the  median  time  of  first 
brood  release  in  the  controls.  For  fish,  data 
should  be  obtained  and  analyzed  on  survival 
and  growth  of  adults  and  young,  maturation 
of  males  and  females,  eggs  spawned  per 
female,  embrv'o  viability  (salmonids  only), 
and  hatchability.  For  daphnids.  data  should 
be  obtained  and  analyzed  on  sur\ival  and 
young  per  female.  For  mysids.  data  should  be 
obtained  and  analyzed  on  survival,  growth, 
and  young  per  female. 

2.  Partial  life-cycle  toxicity  tests  consist  of 
exposures  of  each  of  two  more  groups  of 
individuals  of  a  species  of  fish  to  a  different 
concentration  of  the  test  material  through 
most  portions  of  a  life  cycle.  Partial  life-cycle 
tests  are  allowed  with  fish  species  that 
require  more  than  a  year  to  reach  sexual 
maturity,  so  that  all  major  life  stages  can  be 


exposed  to  the  test  material  in  less  than  15 
months.  A  life-cycle  test  is  a  comparative 
study  in  which  organisms,  that  are  subjected 
to  different  treatments,  are  observed  at  least 
trom  a  life  stage  in  one  generation  to  the 
same  life-stage  in  the  next  generation. 
Exposure  to  the  test  material  should  begin 
with  immature  juveniles  at  least  two  months 
prior  to  active  gonad  development,  continue 
through  maturation  and  reproduction,  and 
end  not  less  than  24  days  (90  days  for 
salmonids)  after  the  hatching  of  the  next 
generation.  Data  should  be  obtained  and 
analyzed  on  sur\'ival  and  growth  of  adults 
and  young,  maturation  of  males  and  females, 
eggs  spawned  per  female,  embryo  viability 
(salmonids  only),  and  hatchability. 

3.  Early  life-stage  toxicity  tests  consisting 
of  28-  to  32-day  (60  days  post  hatch  for 
salmonids)  exposures  of  the  early  life  stages 
of  a  species  of  fish  from  shortly  after 
fertilization  through  embryonic,  larval,  and 
early  juvenile  development.  Data  should  be 
obtained  and  analyzed  on  survival  and 
growth. 

Note:  Results  of  an  early  life-stage  test  are 
used  as  predictions  of  results  of  life-cycle 
and  partial  life-cycle  tests  with  the  same 
species.  Therefore,  when  results  of  a  life- 
cycle  or  partial  life-cycle  test  are  available, 
results  of  an  early  life-stage  test  with  the 
same  species  should  not  be  used.  Also, 
results  of  early  life-stage  tests  in  which  the 
incidence  of  mortalities  or  abnormalities 
increased  substantially  near  the  end  of  the 
test  shall  not  be  used  because  the  results  of 
such  tests  are  possibly  not  good  predictions 
of  comparable  life-cycle  or  partial  life-cycle 
tests. 

F.  A  chronic  value  may  be  obtained  by 
calculating  the  geometric  mean  of  the  lower 
and  upper  chronic  limits  from  a  chronic  test 
or  by  analyzing  chronic  data  using  regression 
analysis. 

1.  A  lower  chronic  limit  is  the  highest 
tested  concentration: 

a.  In  an  acceptable  chronic  test; 

b.  Which  did  not  cause  an  unacceptable 
amount  of  adverse  effect  on  any  of  the 
sfjecified  biological  measurements:  and 

c.  Below  vvhich  no  tested  concentration 
caused  an  unacceptable  effect. 

2.  An  upper  chr6nic  limit  is  the  lowest 
tested  concentration: 

a.  In  an  acceptable  chronic  test; 

b.  Which  did  cause  an  unacceptable 
amount  of  adverse  effect  on  one  or  more  of 
the  specified  biological  measurements;  and. 

c.  Above  which  all  tested  concentrations 
also  caused  such  an  effect. 

Note:  Because  various  authors  have  used  a 
variety  of  terms  and  definitions  to  interpret 
and  report  results  of  chronic  tests,  reported 
results  should  be  reviewed  carefully.  The 
amount  of  effect  that  is  considered 
unacceptable  is  often  based  on  a  statistical 
hypothesis  test,  but  might  also  be  defined  in 
terms  of  a  specified  percent  reduction  from 
the  controls.  A  small  percent  reduction  (e.g., 
three  percent)  might  be  considered 
acceptable  even  if  it  is  statistically 
significantly  different  from  the  control, 
whereas  a  large  percent  reduction  (e.g..  30 
percent)  might  be  considered  unacceptable 
even  if  it  is  not  statistically  significant. 

G.  If  the  chronic  toxicity  of  the  material  to 
aquatic  animals  has  been  shown  to  be  related 
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to  a  water  quality  characteristic  such  as 
hardness  or  particulate  matter  for  freshwater 
animals,  refer  to  section  VU  of  this  appendix. 

H.  If  chronic  values  are  available  for 
sp>ecies  in  eight  families  as  described  in 
section  III.B.l  of  this  appendix,  a  SMCV  shall 
be  calculated  for  each  species  for  which  at 
least  one  chronic  value  is  available  by 
calculating  the  geometric  mean  of  the  results 
of  all  acceptable  life-cycle  and  partial  life- 
cycle  toxicity  tests  with  the  species;  for  a 
species  of  fish  for  which  no  such  re«ult  is 
available,  the  SMCV  is  the  geometric  mean  of 
all  acceptable  early  life-stage  tests. 
Appropriate  GMCVs  shall  also  be  calculated. 
A  GMCV  is  the  geometric  mean  of  the  SMCVs 
for  the  genus.  The  FCV  shall  be  obtained 
using  the  procedure  described  in  sections 
IV.  J  through  rV.O  of  this  appendix, 
luiMtituting  SMCV  and  GMCV  for  SMAV  and 
GMAV  respectively.  See  section  VI. M  of  this 
appendix. 

Note:  Section  VI.I  through  ViL  are  for  use 
when  chronic  values  are  not  available  for 
species  in  eight  taxonomic  tamilies  as 
described  in  section  III.B.l  of  this  appendix. 

I.  For  each  chronic  value  for  which  at  least 
one  corresponding  appropriate  acute  value  is 
available,  calculate  an  ACR,  using  for  the 
numerator  the  geometric  mean  of  the  results 
of  all  acceptable  flow-through  (except  static 
is  acceptable  for  daphnids  and  midges)  acute 
tests  in  the  same  dilution  water  in  which  the 
concentrations  are  measured.  For  fish,  the 
acute  te8t(s)  should  be  conducted  with 
juveniles.  The  acute  te8t(s)  should  be  part  of 
the  same  study  as  the  chronic  test.  If  acute 
tests  were  not  conducted  as  pari  of  the  same 
study,  but  were  conducted  as  part  of  a 
dlflerent  study  in  the  same  laboratory  and 
dilution  water,  then  they  may  be  used.  If  no 
such  acute  tests  are  available,  results  of  acute 
tests  conducted  in  the  same  dilution  water  in 
a  different  laboratory  may  be  used.  If  no  such 
acute  tests  are  available,  an  ACR  shall  not  be 
calculated. 

J.  For  each  species,  calculate  the  SMACR 
as  the  geometric  mean  of  all  ACRs  available 
for  that  species.  If  the  minimum  ACR  data 
lequirements  (as  described  in  section  II1.B.2 
of  this  appr^ndix)  are  not  met  with  freshwater 
data  alo'i''.  saltwater  data  may  be  used  along 
Vrith  the  freshwater  data. 

K.  For  some  materials,  the  ACR  seems  to 
be  the  same  for  all  species,  but  for  other 
materials  the  ratio  seems  to  increase  or 
decrease  as  the  SMAV  increases.  Thus  the 
FACR  can  be  obtained  in  three  ways, 
depending  on  the  data  available: 

1 .  If  the  species  mean  ACR  seems  to 
increase  or  decrease  as  the  SMAVs  increase, 
the  FACR  shall  be  calculated  as  the  geometric 
mean  of  the  ACRs  for  species  whose  SMAVs 
ere  close  to  the  FAV. 

2.  If  no  major  trend  Is  apparent  and  the 
ACRs  for  all  species  are  within  a  CfMrtor  of  ten, 
the  FACR  shall  be  calculated  as  the  geometric 
mean  of  all  of  the  SMACRs. 

3.  If  the  most  appropriate  SMACRs  are  less 
than  2.0,  and  especially  if  they  are  less  than 
1.0,  acclimation  has  probebly  occurred 
during  tha  chronic  test.  In  this  situation, 
becauw  continuous  ■xpomire  and 
acclimation  cannot  be  tMurad  to  provide 
adequate  protection  in  field  situations,  the 
FACR  should  be  aseumed  to  be  two,  so  that 
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the  FCV  is  equal  to  the  Criterion  Maximum 
Concentration  (CMC).  (See  section  X.B  of  this 
appendix.) 

If  the  available  SMACRs  do  not  fit  one  of 
these  cases,  a  FACR  may  not  be  obtained  and 
a  Tier  I  FCV  probably  cannot  be  calculated. 

L.  Calculate  the  FCV  by  dividing  the  FAV 
by  the  FACR. 

FCV=FAV+FACR 
If  there  is  a  Final  Acute  Equation  rather  than 
a  FAV,  see  also  section  V  of  this  appendix. 

M.  If  the  SMCV  of  a  commercially  or 
recreationaliy  important  species  of  the  Great 
Lakes  System  is  lower  than  the  calculated 
FCV,  then  that  SMCV  must  be  used  as  the 
FCV  instead  of  the  calculated  FCV. 

N.  See  section  VIII  of  this  appendix. 

VIJ.  Final  Chronic  Equation 

A.  A  Final  Chronic  Equation  can  be 
derived  in  two  ways.  The  procedure 
described  in  section  VII.  A  of  this  appendix 
will  result  in  the  chronic  slofte  being  the 
same  as  the  acute  slope.  The  procedure 
described  in  sections  VD.B  through  N  of  this 
appendix  will  usually  result  in  the  chronic 
slope  being  different  from  the  acute  slope. 

1.  If  ACRs  are  available  for  enough  species 
at  enough  values  of  the  water  quality 
chararteristic  to  indicate  that  the  ACR 
appears  to  be  the  same  for  all  species  and 
app)ears  to  be  independent  of  the  water 
quality  characteristic,  calculate  the  FACK  as 
the  f^Bometric  mean  of  the  available  SMACRs. 

2.  Calculate  the  FCV  at  the  selected  value 
Z  of  the  water  quality  characteristic  by 
dividing  the  FAV  at  Z  (see  section  VJ^  of 
this  appendix)  by  the  FACR. 

3.  Use  V=pooled  acute  slope  (see  section 
V.M  of  this  appendix),  and 

L=  pooled  chronic  slope. 

4.  See  section  VII. M  of  this  appendix. 

B.  When  enough  data  are  available  to  show 
that  chronic  toxicity  to  at  least  one  species 

is  related  to  a  water  quality  characteristic,  the 
relationship  should  be  taken  into  account  as 
described  in  sections  C  through  G  below  or 
using  analysis  of  covariance.  The  two 
methods  are  equivalent  and  produce 
identical  results.  The  manual  method 
described  below  provides  an  understanding 
of  this  application  of  covariance  analysis,  but 
computerized  versions  of  covari^ince  analysis 
are  much  more  convenient  for  analyzing 
large  data  sets.  If  two  or  more  factors  affect 
toxicity,  multiple  regression  analysis  shall  be 
used. 

C  For  each  species  for  which  comparable 
chronic  toxicity  values  are  available  at  two  or 
more  different  values  of  the  water  quality 
characteristic,  periorm  a  least  squares 
regression  of  the  chronic  toxicity  values  on 
the  corresponding  values  of  the  water  quality 
charactoristic  to  obtain  the  slope  and  its  95 
percent  confidence  lunits  for  each  spiecies. 

Note:  Because  the  best  documented 
rtilaiionship  is  that  between  hardness  and 
acute  toxicity  of  metals  in  fresh  water  and  a 
log-log  relationship  fits  these  data,  geometric 
means  and  natural  logarithms  of  both  toxicity 
and  water  quality  are  used  in  the  rest  of  this 
section.  For  relationships  based  on  other 
water  quality  characteristics,  such  as  Ph, 
temperature,  no  transformation  or  a  different 
transformation  might  fit  the  data  better,  and 
appropriate  changes  wilt  be  necessary 


throughout  this  section.  It  is  probably 
preferable,  but  not  necessary,  to  use  the  same 
transformation  that  was  used  with  the  acute 
values  in  section  V  of  this  appendix. 

D.  Decide  whether  the  data  for  each  species 
are  relevant,  taking  into  account  the  range 
and  number  of  the  tested  values  of  the  water 
quality  characteristic  and  the  degree  of 
agreement  within  and  between  species.  For 
example,  a  slope  based  on  six  data  points 
might  be  of  limited  value  if  it  is  based  only 
on  data  for  a  very  narrow  range  of  values  of 
the  water  quality  characteristic.  A  slope 
based  on  only  two  data  points,  however, 
might  be  more  useful  if  it  is  consistent  with 
other  information  and  if  the  two  points  cover 
a  broad  range  of  the  water  quality 
characteristic.  In  addition,  chronic  values 
that  appear  to  be  questionable  in  comparison 
with  other  acute  and  chronic  data  available 
for  the  sanne  species  and  for  other  species  in 
the  same  genus  in  most  cases  should  not  be 
used.  For  example,  if  after  adjustment  for  the 
water  quality  characteristic,  the  chronic 
values  available  for  a  species  or  genus  differ 
by  more  than  a  factor  of  10.  rejection  of  some 
or  all  of  the  values  is.  in  most  cases,  absent 
countervailing  circumstances,  appropriate.  If 
a  useful  chronic  slope  is  not  available  for  at 
least  one  species  or  if  the  available  slopes  are 
too  dissimilar  or  if  too  few  data  are  available 
to  adequately  defme  the  relationship  between 
chronic  toxicity  and  the  water  quality 
characteristic,  it  might  be  appropriate  to 
assume  that  the  chronic  slope  is  the  same  as 
the  acute  slope,  which  is  equivalent  to 
assuming  that  the  ACR  is  independent  of  the 
water  quality  characteristic.  Alternatively, 
return  to  section  VI.H  of  this  appendix,  using 
the  results  of  tests  conducted  under 
conditions  and  in  waters  similar  to  thoee 
commonly  used  for  toxicity  tests  with  tha 
species. 

E.  Individually  for  each  species,  calculate 
the  geometric  OMan  of  the  available  chronic 
values  and  then  divide  each  chronic  value  for 
a  species  by  the  mean  for  the  species.  This 
normalizes  the  chronic  values  so  that  the 
geometric  mean  of  the  normalized  values  for 
each  species  individually,  and  for  any 
combination  of  species,  is  1.0. 

F.  Similarly,  normalize  the  values  of  the 
water  quality  characteristic  for  each  species 
individually. 

G.  Individually  for  each  species,  perform  a 
least  squares  regression  of  the  normalized 
chronic  toxicity  values  on  the  corresponding 
normalized  values  of  the  water  quality 
characteristic.  The  resulting  slopes  and  the 
95  percent  confidence  limits  will  be  identical 
to  those  obtained  in  section  VIl.B  of  this 
appendix,  ^k)w,  however,  if  the  data  are 
actually  plotted,  the  line  of  best  fit  forea<:h 
individual  species  will  go  through  the  point 
1.1  in  the  center  of  the  graph. 

H.  Treat  ail  of  the  normalized  data  as  if 
they  were  all  the  same  species  and  perform 
a  least  squares  regression  of  all  of  the 
normalized  chronic  values  on  the 
conesponding  normalized  values  of  the 
water  quality  characteristic  to  obtain  the 
f>ooled  chronic  slope,  L,  and  its  95  percent 
confidence  limits. 

If  all  normalized  data  are  actually  plotted, 
the  line  of  best  fit  will  go  through  the  point 
1,1  in  the  center  of  the  graph. 


I.  For  each  species,  calculate  the  geometric 
mean.  M.  of  the  toxicity  values  and  the 
geometric  mean,  P,  of  the  values  of  the  water 
quality  characteristic.  (These  are  calculated 
in  sections  VII.E  and  F  of  this  appendix.) 

|.  For  each  species,  calculate  the  logarithm. 
Q.  of  the  SMCV  at  a  selected  value,  Z,  of  the 
water  quality  characteristic  using  the 
equation: 

Q=lnM— L(lnP-lnZ) 

Note:  Although  it  is  not  necessary,  it  is 
recommended  that  the  same  value  of  the 
water  quality  characteristic  be  used  here  as 
was  used  in  section  V  of  this  appendix. 

K.  For  each  species,  calculate  a  SMCV  at 
Z  using  the  equation: 

SMCV=eO 

Note:  Alternatively,  the  SMCV  at  Z  can  be 
obtained  by  skipping  section  VII. J  of  this 
appendix,  using  the  equations  in  sections 
VII. J  and  K  of  this  appendix  to  adjust  each 
chronic  value  individually  to  Z,  and  then 
calculating  the  geometric  means  of  the 
adjusted  values  for  each  species  individually. 
This  alternative  procedure  allows  an 
examination  of  the  range  of  the  adjusted 
chronic  values  for  each  species. 

L.  Obtain  the  FCV  at  Z  by  using  the 
procedure  described  in  sections  IV. J  through 
Oof  this  appendix. 

M.  If  the  SMCV  at  Z  of  a  commercially  or 
recreationaliy  important  species  of  the  Great 
Lakes  System  is  lower  than  the  calculated 
FCV  at  Z,  then  that  SMCV  shall  be  used  as 
the  FCV  at  Z  instead  of  the  calculated  FCV 

N.  The  Final  Chronic  Equation  is  written 
as: 

pCV=e"-''""T"*'  V'i»y  ch«n«len»iK  >l  •  ln.S  -  L|ln/|l 

Where: 

L=pooled  chronic  slope  and  S  =  FCV  at  Z 
Because  L,  S,  and  Z  are  known,  the  FCV 
can  be  calculated  for  any  selected  value  of 
the  water  quality  characteristic. 

17//.  Final  Plant  Value 

A.  A  Final  Plant  Value  (FPV)  is  the  lowest 
plant  value  that  was  obtained  with  an 
important  aquatic  plant  species  in  an 
acceptable  toxicity  test  for  which  the 
concentrations  of  the  test  material  were 
measured  and  the  adverse  effect  was 
biologically  important.  Appropriate  measures 
of  the  toxicity  of  the  material  to  aquatic 
plants  are  used  to  comptare  the  relative 
sensitivities  of  aquatic  plants  and  animals. 
Although  procedures  for  conducting  and 
interpreting  the  results  of  toxicity  tests  with 
plants  are  not  well-develop>ed.  results  of  tests 
with  plants  usually  indicate  that  criteria 
which  adequately  protect  aquatic  animals 
and  their  uses  will,  in  most  cases,  also 
protect  aquatic  plants  and  their  uses. 

B  A  plant  value  is  the  result  of  a  96-hour 
lest  conducted  with  an  alga  or  a  chronic  test 
conducted  with  an  aquatic  vascular  plant. 

Note:  A  test  of  the  toxicity  of  a  metal  to  a 
plant  shall  not  be  used  if  the  medium 
contained  an  excessive  amount  of  a 
complexing  agent,  such  as  EDTA.  that  might 
affect  the  toxicity  of  the  metal. 
Concentrations  of  EDTA  above  200  jig/L 
should  be  considered  excessive. 

C.  The  FPV  shall  be  obtained  by  selecting 
the  lowest  result  from  a  test  with  an 


important  aquatic  plant  species  in  which  the 
concentrations  of  test  material  are  measured 
and  the  endpoint  is  biologically  imjKtrtant. 

l\.  Other  Data 

Pertinent  information  that  could  not  be 
used  in  earlier  sections  might  be  available 
concerning  adverse  effects  on  aquatic 
organisms.  The  most  important  of  these  are 
data  on  cumulative  and  delayed  toxicity, 
reduction  in  sur\'ival,  growth,  or 
reproduction,  or  any  other  adverse  effect  that 
has  been  shown  to  be  biologically  important. 
Delayed  toxicity  is  an  adverse  effect  to  an 
organism  that  results  from,  and  occurs  after 
the  end  of,  its  exposure  to  one  or  more  test 
materials.  Especially  important  are  data  for 
species  for  which  no  other  ^ata  are  available. 
Data  from  behavioral,  biochemical, 
physiological,  microcosm,  and  field  studies 
might  also  be  available.  Data  might  be 
available  from  tests  conducted  in  unusual 
dilution  water  (see  sections  IV. D  and  VI. D  of 
this  appendix),  from  chronic  tests  in  which 
the  concentrations  were  not  measured  (see 
section  VI. B  of  this  appendix),  from  tests 
with  previously  exposed  organisms  (see 
section  II.F.3  of  this  appendix),  and  from 
tests  on  formulated  mixtures  or  emulsifiable 
concentrates  (see  section  II. D  of  this 
appendix).  Such  data  might  affect  a  criterion 
if  the  data  were  obtained  with  an  important 
species,  the  test  concentrations  were 
measured,  and  the  endpoint  was  biologically 
important. 

A'.  Criterion 

A.  A  criterion  consists  of  two 
concentrations:  the  CMC  and  the  Criterion 
Continuous  Concentration  (CCC). 

B.  The  CMC  is  equal  to  one-half  the  FAV 
The  CMC  is  an  estimate  of  the  highest 
concentration  of  a  material  in  the  water 
column  to  which  an  aquatic  community  can 
be  exposed  briefly  without  resulting  in  an 
unacceptable  effect. 

C.  The  CCC  is  equal  to  the  lowest  of  the 
FCV  or  the  FPV  (if  available)  unless  other 
data  (see  section  IX  of  this  appendix)  show 
that  a  lower  value  should  be  used.  The  CCC 
is  an  estimate  of  the  highest  concentration  of 
a  material  in  the  water  column  to  which  an 
aquatic  community  can  be  exposed 
indefinitely  without  resulting  in  an 
unacceptable  effect.  If  toxicity  is  related  to  a 
water  quality  characteristic,  the  COC  is 
obtained  from  the  Final  Chronic  Equation  or 
FPV  (if  available)  that  results  in  the  lowest 
concentrations  in  the  usual  range  of  the  water 
quality  characteristic,  unless  other  data  (see 
section  IX)  show  that  a  lower  value  should 

be  used. 

D.  Round  both  the  CMC  and  the  CCC  to 
two  significant  digits 

E.  The  criterion  is  stated  as: 

The  procedures  described  in  the  Tier  I 
methodology  indicate  that,  except  possibly 
where  a  commercially  or  recreationaliy 
important  species  is  verv'  sensitive,  aquatic 
organisms  should  not  be  affected 
unacceptably  if  the  four-day  average 
concentration  of  (1)  does  not  exceed  (2)  ^/ 
L  more  than  once  every  three  years  on  the 
average  and  if  the  one-hour  average 


concentration  does  not  exceed  (.T)  jig^L  mort- 
than  once  every  three  years  on  llie  average. 
Where: 

(1)  =  insert  name  of  material 

(2)  =  insert  the  CCC 

(3)  =  insert  the  CMC 

If  the  CMC  averaging  period  of  one  hour  or 
the  CCC  averaging  period  of  four  days  is 
inappropriate  for  the  pollutant,  or  if  the  once- 
in-three-year  allowable  excursion  frequency 
is  inappropriate  for  the  pollutant  or  for  the 
sites  to  which  a  criterion  is  applied,  then  the 
State  may  specify  alternative  averaging 
periods  or  frequencies.  The  choice  of  an 
alternative  averaging  period  or  frequency 
shall  be  justified  by  a  scientifically  defensible 
analysis  demonstrating  that  the  alternative 
values  will  protect  the  aquatic  life  uses  of  the 
water.  Appropriate  laboratory  data  and/or 
well-designed  field  biological  surveys  shall 
be  submitted  to  EP.\  as  justification  for 
differing  averaging  periods  and/or 
frequencies  of  exteedance. 

,\7.  Final  Review 

A.  The  derivation  of  the  criterion  should  be 
carefully  reviewed  by  rechecking  each  step  of 
the  Guidance  in  this  part.  Items  that  should 
be  especially  (becked  are: 

1.  If  unpublished  data  are  used,  are  they 
well  documented? 

2.  .^re  all  required  data  available? 

3.  Is  the  range  of  acute  values  for  any 
species  greater  than  a  factor  of  10' 

4.  Is  the  range  of  SM.W's  for  any  genus 
greater  than  a  factor  of  10? 

5.  Is  there  more  than  a  factor  of  10 
difference  between  the  four  lowest  GMAVs? 

6.  Are  any  of  the  lowest  GMAVs 
questionable? 

7.  Is  the  FAV  reasonable  in  comparison 
with  the  SMAVs  and  GMAVs? 

8.  For  any  commercially  or  recreationaliy 
important  species  of  the  Great  Lakes  System, 
is  the  geometric  mean  of  the  acute  values 
from  flow-through  tests  in  which  the 
concentrations  of  test  material  were 
measured  lower  than  the  FAV? 

9.  Are  any  of  the  chronic  values  used 
questionable? 

10.  Are  any  chronic  values  available  for 
acutely  sensitive  species? 

11.  Is  the  range  of  acute-chronic  ratios 
greater  than  a  factor  of  10? 

12.  Is  the  FCV  reasonable  in  comparison 
with  the  available  acute  and  chronic  data? 

13.  Is  the  measured  or  predicted  chronic 
value  for  any  commercially  or  recreationaliy 
important  species  of  the  Great  Lakes  System 
below  the  FCV? 

14.  Are  any  of  the  other  data  important? 

15.  Do  any  data  look  like  they  might  be 
outliers? 

16.  Are  there  any  deviations  from  the 
Guidance  in  this  part?  Are  they  acceptable'' 

B.  On  the  basis  of  all  available  pertinent 
laborator\'  and  field  information,  determine  if 
the  criterion  is  consistent  with  sound 
scientific  evidence.  If  it  is  not.  another 
criterion,  either  higher  or  lower,  shall  be 
derived  consistent  with  the  Guidance  in  this 
part. 

Methodology  for  Deriving  Aquatic  Life 
Values:  Tier  D 
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XII.  Secondary  Acute  Value 

If  all  eight  minimum  data  requirements  for 
calculating  an  FAV  using  Tier  I  are  not  met, 
a  Secondary  Acute  Value  (SAV)  for  the 
waters  of  the  Great  Lakes  System  shall  be 
calculated  for  a  chemical  as  follows: 

To  calculate  a  SAV,  the  lowest  GMAV  in 
the  database  is  divided  by  the  Secondary 
Acute  Factor  (SAF)  (Table  A-1  of  this 
appendix)  corresponding  to  the  number  of 
satisfied  minimum  data  requirements  liJfted 
in  the  Tier  I  methodology  (section  III. B.I  of 
this  appendix].  (Requirements  for  defmitions, 
data  collection  and  data  review,  contained  in 
sections  I,  II,  and  IV  shall  be  applied  to 


calculation  of  a  SAV.)  If  all  eight  minimum 
data  requirements  are  satisfied,  a  Tier  I  ' 
criterion  calculation  may  be  possible.  In 
order  to  calculate  a  SAV.  the  database  must 
contain,  at  a  minimum,  a  genus  mean  acute 
value  (GMAV)  for  one  of  the  following  three 
genera  in  the  family  Daphnidae — 
Ceriodaphnia  sp.,  Daphnia  sp..  or 
Simocephalus  sp. 

If  appropriate,  the  SAV  shall  be  made  a 
function  of  a  water  quality  characteristic  in 
a  manner  similar  to  that  described  in  Tier  I. 

XIII.  Secondary  Acute-Chronic  Ratio 

If  three  or  more  experimentally  determined 
ACRs,  meeting  the  data  collection  and  review 


FAV 


A. 

SCV 

SACR 

B. 

SCV.  "^ 

FACR 

C. 

SCV.  5^^ 

(use  FAV  from  Tier  I) 


If  appropriate,  the  SCV  will  be  made  a 
function  of  a  water  quality  characteristic  in 
a  manner  similar  to  that  described  in  Tier  I. 

AV.  Commercially  or  Recreationally 
Important  Species 

If  for  a  commercially  or  recreationally 
important  species  of  the  Great  Lakes  System 
the  geometric  mean  of  the  acute  values  or 
chronic  values  from  flow-through  tests  in 
which  the  concentrations  of  the  test  materials 
were  measured  is  lower  than  the  calculated 
SAV  or  SCV,  then  that  geometric  mean  must 
be  used  as  the  SAV  or  SCV  instead  of  the 
calculated  SAV  or  SCV. 

XVI.  Tier  II  Value 


SACR 


concentration  of  (1)  does  not  exceed  (2)  ng/ 
L  more  than  once  every  three  years  on  the 
average  and  if  the  one-hour  average 
concentration  does  not  exceed  (3)  )ig/L  more 
than  once  every  three  years  on  the  average. 
Where: 

(1)  -  insert  name  of  material 

(2)  =  insert  the  SCC 

(3)  =  insert  the  SMC 
As  discussed  above.  States  and  Tribes  have 

the  discretion  to  specify  alternative  averaging 
periods  or  frequencies  (see  section  X.E.  of 
this  appendix). 

XV7/.  Appropriate  Modifications 

A.  A  Tier  II  value  shall  consist  of  two  On  the  basis  of  all  available  pertinent 
concentrations:  the  Secondary  Maximum  laboratory  and  field  information,  determine  if 
Concentration  (SMC)  and  the  Secondary  the  Tier  II  value  is  consistent  with  sound 
Continuous  Concentration  (SCC).  scientific  evidence.  If  it  is  not,  another  value, 

B.  The  SMC  is  equal  to  one-half  of  the  either  higher  or  lower,  shall  be  derived 
SAV.  consistent  with  the  Guidance  in  this  part. 

C.  The  SCC  is  equal  to  the  lowest  of  the 

SCV  or  the  Final  Plant  Value,  jf  available,  j  g       ^_.,         SECONDARY  ACUTE 

unless  other  data  (see  section  IX  of  this  _ 

appendix)  show  that  a  lower  value  should  be  rACTORS 

used. 

If  toxicity  is  related  to  a  water  quality 
characteristic,  the  SCC  is  obtained  from  the 
Secondary  Chronic  Equation  or  FPV,  if 
available,  that  results  in  the  lowest 
concentrations  in  the  usual  range  of  the  water 
quality  characteristic,  unless  other  data  (See 
section  IX  of  this  appendix)  show  that  a 
lower  value  should  be  used. 

D.  Round  both  the  SMC  and  the  SCC  to  two 
significant  digits. 

E.  The  Tier  II  value  is  slated  as: 
The  procedures  described  in  the  Tier  II  Appendix  B  to  Part  132-Gn.al  Lakes  Water 

methodology  indicate  that,  except  possibly  Quality  Initiative 

where  a  locally  important  species  is  very 

sensitive,  aquatic  organisms  should  not  be  Methodology  for  Deriving  Bioaccumulation 

affected  unacceptable  if  the  four-day  average  Factors 


Number  of  minimum  data  re- 
CHjirements  satisfied 

Ad)ustment 
factor 

1  

21  9 

2 

13.0 

3 

80 

4 

7.0 

5 

6  1 

6 

52 

7 

4  3 

requirements  of  Section  VI  of  this  appendix, 
are  available  for  the  chemical,  determine  the 
FACR  using  the  procedure  described  in 
Section  VI.  If  fewer  than  three  acceptable 
experimentally  determined  ACRs  are 
available,  use  enough  assumed  ACRs  of  18  so 
that  the  total  number  of  ACRs  equals  three. 
Calculate  the  Secondary  Acute-Chronic  Ratio 
(SACR)  as  the  geometric  mean  of  the  three 
ACRs.  Thus,  if  no  experimentally  determined 
ACRs  are  available,  the  SACR  is  18. 

XIV.  Secondary  Chronic  Value 

Calculate  the  Secondary  Chronic  Value 
(SCV)  using  one  of  the  following: 
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Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  (as  protective  as) 
this  appendix. 

/.  Introduction 

A.  The  purpose  of  this  methodology  is  to 
describe  procedures  for  deriving 
bioaccumulation  factors  (BAFs)  to  be  used  in 
the  calculation  of  Great  Lakes  Water  Quality 
Guidance  (Guidance)  human  health  Tier  I 
criteria  and  Tier  II  values  and  wildlife  Tier 

I  criteria.  A  subset  of  the  human  health  BAFs 
are  also  used  to  identify  the  chemicals  that 
are  considered  bioaccumulative  chemicals  of 
concern  (BCCs). 

B.  Bioaccumulation  reflects  uptake  of  a 
substance  by  aquatic  organisms  exposed  to 
the  substance  through  all  routes  (i.e.,  ambient 
water  and  food),  as  would  occur  in  nature. 
Bioconcentration  reflects  uptake  of  a 
substance  by  aquatic  organisms  exposed  (o 
the  substance  only  through  the  ambient 
water.  Both  BAFs  and  bioconcentration 
factors  (BCFs)  are  proportionality  constanis 
that  describe  the  relationship  between  the 
concentration  of  a  substance  in  aquatic 
organisms  and  its  concentration  in  the 
ambient  water.  For  the  Guidance  in  this  part. 
BAFs,  rather  than  BCFs,  are  used  to  calculate 
Tier  I  criteria  for  human  health  and  wildlife 
and  Tier  II  values  for  human  health  because 
they  better  account  for  the  total  exposure  of 
aquatic  organisms  to  chemicals. 

C.  For  organic  chemicals,  baseline  BAFs 
can  be  derived  using  four  methods.  Measured 
baseline  BAFs  are  derived  from  field- 
measured  BAFs;  predicted  baseline  BAFs  are 
derived  using  biota-sediment  accumulation 
factors  (BSAFs)  or  are  derived  by  multiplying 
a  laboratory-measured  or  predicted  BCF  by  a 
food-chain  multiplier  (FCM).  The  lipid 
content  of  the  aquatic  organisms  is  used  to 
account  for  partitioning  of  organic  chemicals 
within  organisms  so  that  data  from  different 


tissues  and  species  can  be  integrated.  In 
addition,  the  baseline  BAF  is  based  on  the 
concentration  of  freely  dissolved  organic 
chemicals  in  the  ambient  water  to  facilitate 
extrapolation  from  one  water  to  another. 

D.  For  inorganic  chemicals,  baseline  BAFs 
can  be  derived  using  two  of  the  four 
methods.  Baseline  BAFs  are  derived  using 
either  field-measured  BAFs  or  by  multiplying 
laboratory-measured  BCFs  by  a  FCM.  For 
inorganic  chemicals,  BAFs  are  assumed  to 
equal  BCFs  (Le.,  the  FCM  is  1.0).  unless 
chemical-specific  biomagnification  data 
support  using  a  FQA  other  than  1.0. 

E.  Because  both  humans  and  wildlife 
consume  fish  from  both  trophic  levels  3  and 
4.  two  baseline  BAFs  are  needed  to  calculate 
either  a  human  health  criterion  or  value  or 

a  wildlife  criterion  for  a  chemical.  When 
appropriate,  ingestion  through  consumption 
of  invertebrates,  plants,  mammals,  and  birds 
in  the  diet  of  wildlife  species  to  be  protected 
may  be  taken  into  account. 

II.  Definitions 

Baseline  BAF.  For  organic  chemicals,  a 
BAF  that  is  based  on  the  concentration  of 
freely  dissolved  chemical  in  the  ambient 
water  and  takes  into  account  the  partitioning 
of  the  chemical  within  the  organism:  for 
Inorganic  chemicals,  a  BAF  that  is  based  on 
the  wet  weight  of  the  tissue. 

Baseline  BCF.  For  organic  chemicals,  a  BCF 
that  is  based  on  the  concentration  of  freely 
dissolved  chemical  in  the  ambient  water  and 
takes  into  account  the  partitioning  of  the 
chemical  within  the  organism;  for  inorganic 
chemicals,  a  BCF  that  is  based  on  the  wet 
weight  of  the  tissue. 

Bioaccvmulation.  The  net  accumulation  of 
a  substance  by  an  organism  as  a  result  of 
uptake  bt>m  all  environmental  sources. 

Bioaccumulation  factor  (BAF).  The  ratio 
(in  L/kg)  of  a  substance's  concentration  in 
tissue  of  an  aquatic  organism  to  its 
concentration  in  the  ambient  water,  in 
situations  where  twtfa  the  organism  and  its 
food  are  exposed  to  and  the  ratio  does  not 
change  substantially  over  time. 

Bioconcentration.  The  net  accumulation  of 
a  substance  by  an  aquatic  organism  as  a 
result  of  uptake  directly  from  the  ambient 
water  through  gill  membranes  or  other 
external  body  surfaces 

Bioconcentration  factor  (BCF).  The  ratio  (in 
L/kg)  of  a  substance's  concentration  in  tissue 
of  an  aquatic  organism  to  its  concentration  in 
the  ambient  water,  in  situations  where  the 
organism  is  exfiosed  through  the  water  only 
and  the  ratio  does  not  change  substantially 
over  time. 

Biota-sediment  accumulation  factor 
IBSAF).  The  ratio  (in  kg  of  organic  carbon/ 
kg  of  lipid)  of  a  substance's  lipid-normalized 
concentration  in  tissue  of  an  aquatic 
organism  to  its  organic  carbon-normalized 
concentration  in  surface  sediment,  in 
situations  where  the  ratio  does  not  change 
substantially  over  time,  both  the  organism 
and  its  food  are  exposed,  and  the  surface 
sediment  is  representative  of  average  surface 
sediment  in  the  vicinity  of  the  organism. 

Depuration.  The  loss  of  a  substance  from 
an  organism  as  a  result  of  any  active  or 
passive  process. 

Food-chain  multiplier  (FCMI.  The  ratio  of 
a  BAF  to  an  appropriate  BCF. 


Octanol-vrater  partition  coefficient  fKbw)- 
The  ration  of  the  concentration  of  a  substance 
in  the  n-oclanol  phase  to  its  concentration  in 
the  aqueous  phase  in  an  equilibrated  two- 
phase  octanol-water  system.  For  log  Kow,  the 
log  of  the  octanol-water  partition  coefficient 
is  a  base  10  logarithm. 

Uptake.  Acquisition  of  a  substance  from 
the  environment  by  an  organism  as  a  result 
of  any  active  or  passive  process. 

///.  Review  and  Selection  of  Data 

A.  Data  Sources.  Measured  BAFs,  BSAFs 
and  BCFs  are  assembled  frt>m  available 
sources  including  the  following: 

1.  EPA  Ambient  Water  Quality  Criteria 
documents  issued  after  (anuary  1, 1980. 

2.  Published  scientific  literature. 

3.  Reports  issued  by  EPA  or  other  reliable 
sources. 

4.  Unpublished  data. 

One  useful  source  of  references  is  the 
Aquatic  Toxicity  Information  Retrieval 
(AQUIRE)  database. 

B.  Field -Measured  BAFs.  The  following 
procedural  and  quality  assurance 
requirements  shall  be  met  for  field-measured 
BAFs: 

1.  The  field  studies  used  shall  be  limited 
to  those  conducted  in  the  Great  Lakes  System 
with  fish  at  or  near  the  top  of  the  aquatic 
food  chain  (i.e..  in  trophic  levels  3  and/or  4). 

2.  The  trophic  level  of  the  fish  species  shall 
be  determined. 

3.  The  site  of  the  field  study  should  not  be 
so  unique  that  the  BAF  cannot  be 
extrapolated  to  other  locations  where  the 
criteria  and  values  will  apply. 

4.  For  organic  chemicals,  the  percent  lipid 
shall  be  either  measured  or  reliably  estimated 
for  the  tissue  used  in  the  determination  of  the 
BAF. 

5.  The  concentration  of  the  chemical  in  the 
water  shall  be  measured  in  a  way  that  can  be 
related  to  particulate  organic  carbon  (POC) 
and/or  dissolved  organic  carbon  (DOC)  and 
should  be  relatively  constant  during  the 
steady-state  time  period. 

6.  For  organic  chemicals  with  log  K.,w 
greater  than  four,  the  concentrations  of  POC 
and  DOC  in  the  ambient  water  shall  be  either 
measured  or  reliably  estimated. 

7.  For  inorganic  and  organic  chemicals. 
BAFs  shall  be  used  only  if  they  are  expressed 
on  a  wet  weight  basis:  BAFs  reported  on  a 
dry  weight  basis  cannot  be  converted  to  wet 
weight  unless  a  conversion  factor  is 
measured  or  reliably  estimated  for  the  tissue 
used  in  the  determination  of  the  BAF. 

C  Field -Kleasured  BSAFs.  The  following 
procedural  and  quality  assurance 
requirements  shall  be  met  for  field-measured 
BSAFs: 

1.  The  field  studies  used  shall  be  limited 
to  those  conducted  Ln  the  Great  Lakes  System 
with  fish  at  or  near  the  top  of  the  aquatic 
food  chain  (i.e.,  in  trophic  levels  3  and/ or  4) 

2.  Samples  of  surface  sediments  (0-1  cm  is 
ideal)  shall  be  from  locations  in  which  there 
is  net  deposition  of  fine  sediment  and  is 
representative  of  average  surface  sediment  in 
the  vicinity  of  the  organism. 

3.  The  K.»s  used  shall  be  acceptable 
quality  as  described  in  section  III.F  below. 

4.  The  site  of  the  field  study  should  not  be 
so  unique  that  the  resulting  BAF  cannot  be 


extrapKslated  to  other  locations  where  the 
criteria  and  values  will  apply. 

5.  The  tropic  level  of  the  fish  species  shall 
be  determined. 

6.  Tlie  percent  lipid  shall  be  either 
measured  or  reliably  estimated  for  the  tissue 
used  in  the  determination  of  the  BAF. 

D.  Laboratory-Measured  BCFs.  The 
following  procedural  and  quality  assurance 
requirements  shall  be  met  for  laboratory- 
measured  BCFs: 

1.  The  test  organism  shall  not  be  diseased, 
unhealthy,  or  adversely  affected  by  the 
concentration  of  the  chemical. 

2.  The  total  concentration  of  the  chemical 
in  the  water  shall  be  rr>easured  and  should 
be  relatively  constant  during  the  steady-state 
time  period. 

3.  The  organisms  shall  be  exposed  to  the 
chemical  using  a  flow-through  or  renewal 
procedure. 

4.  For  organic  chemicals,  the  percent  lipid 
shall  be  either  measured  or  reliably  estimated 
for  the  tissue  used  in  the  determin<>tion  of  the 
BCF. 

5.  For  organic  chemicals  with  log  K,.» 
greater  than  four,  the  concentrations  of  POC 
and  DCXZ  in  the  test  solution  shall  be  either 
measured  or  reliably  estimated. 

6.  Laboratory-measured  BCFs  should  be 
determined  using  fish  species,  but  BCFs 
determined  with  molluscs  and  other 
invertebrates  may  be  used  with  caution.  For 
example,  because  invertebrates  metabolize 
some  chemicals  less  efficiently  than 
vertebrates,  a  baseline  BCF  determined  for 
such  a  chemical  using  invertebrates  is 
expected  to  be  higher  than  a  comparable 
baseline  BCF  determined  using  fish. 

7.  If  laboratory-measured  BCFs  increase  or 
decrease  as  the  concentration  of  the  chemical 
increases  in  the  test  solutions  in  a 
bioconcentration  test,  the  BCF  measured  at 
the  lowest  test  concentration  that  is  above 
concentrations  existing  in  the  control  water 
shall  be  used  (i.e..  a  BCF  should  be 
calculated  from  a  control  treatment).  The 
concentrations  of  an  inorganic  chemical  in  a 
bioconcentration  test  should  be  greater  than 
normal  background  levels  and  greater  than 
levels  required  for  normal  nutrition  of  the 
test  sp>ecies  if  the  chemical  is  a 
micronutrient,  but  below  levels  that 
adversely  affect  the  spiecies. 
Bloaccummulation  of  an  iiKjrganic  chemical 
might  be  overestimated  if  concentrations  are 
at  or  below  normal  background  levels  due  to. 
for  example,  nutritional  requirements  of  the 
test  organisms. 

8.  For  inorganic  and  organic  chemicals. 
BCFs  shall  be  used  only  if  they  are  expressed 
on  a  wet  weight  basis.  BCFs  reported  on  a  dr>- 
weight  basis  cannot  be  converted  to  wet 
weight  unless  a  conversion  factor  is 
measured  or  reliably  estimated  for  the  tissue 
used  in  the  determination  of  the  BAF. 

9.  BCFs  for  organic  chemicals  may  be 
based  on  measurement  or  radioactivity  only 
when  the  BCF  is  intended  to  include 
metabolites  or  when  there  is  confidence  that 
there  is  no  interference  due  to  metabolites. 

10.  The  calculation  of  the  BCF  must 
appropriately  address  growth  dilution. 

1 1 .  Other  aspects  of  the  methodology  used 
should  be  similar  to  those  described  bv 
ASTM  (1990). 
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E.  f^redicted  BCFs.  The  following 
procedural  and  quality  assurance 
requirements  shall  l)e  met  for  predicted 
BCFs: 

1.  The  K.m.  used  shall  be  of  acceptable 
quality  as  described  in  section  III.F  below. 

2.  The  predicted  baseline  BCF  shall  be 
calculated  using  the  equation:  predicted 
baseline  BCF  =  K..» 

where: 

Krm  =  octanol-water  partition  coefHcient. 

F.  Octanol-Water  Partition  Coefficient 
IKo^].  1.  The  value  of  K...  used  for  an  organic 
chemical  shall  be  determined  by  giving 
priority  to  the  experimental  and 
computational  techniques  used  as  follows: 

Log  Ko»  <  4: 


Priority 

Technique 

1  „ 

1  

1  

2  

3  

4  

Slow-stir. 

Generator-column. 

Shake-flask. 

Reverse-phase  liquid 
chromatography  on 
C18  chromatography 
packing  with  extrapo- 
lation to  zero  percent 
solvent. 

Reverse-phase  liquid 
chromatography  on 
C18  chromatography 
packing  without  ex- 
trapolation to  zero 
percent  solvent. 

Calculated  by  the 
CLOGP  program. 

LogKo«>4: 


Priority 

Technique 

1  

Slow  Stir. 

1  

Generator-column. 

2 

Reverse-phase    liquid    chroma- 

tography    on     C18    chroma- 

tography    packing    with     ex- 

trapolation to  zero  percent  sol- 

vent. 

3 

Reverse-phase    liquid    chroma- 

tography   on    C18    chroma- 

tography packing  without  ex- 

trapolation to  zero  percent  sol- 

vent. 

4 

Shake-flask. 

5 

Cateulated  by  the  CLOGP  pro- 

gram. 

2.  The  CLOGP  program  is  a  computer 
program  available  from  Pomona  College  A 
value  of  ICm.  that  seems  to  be  different  from 
the  others  should  be  considered  an  outlier 
and  not  used.  The  value  of  iCm  used  for  an 
organic  chemical  shall  be  the  geometric  mean 
of  the  available  ld«s  with  highest  priority  or 
can  be  calculated  from  the  arithmetic  mean 
of  the  available  log  Kov>  with  the  highest 
priority.  Because  it  is  an  intermediate  value 
in  the  derivation  of  a  BAF,  the  value  used  for 
the  KtM,  of  a  chemical  should  not  be  rounded 
to  fewer  than  three  significant  digits  and  a 
value  for  log  K...  should  not  be  rounded  to 


fewer  than  three  signiTicant  digits  after  the 
decimal  p)oint. 

G.  This  methodology  provides  overall 
guidance  for  the  derivation  of  BAFs.  but  it 
cannot  cover  all  the  decisions  that  must  be 
made  in  the  review  and  selection  of 
acceptable  data.  Professional  judgment  is 
required  throughout  the  process.  A  degree  of 
uncertainty  is  associated  with  the 
determination  of  any  BAF.  BSAF.  BCF  or 
ICn,.  The  amount  of  uncertainty  in  a  baseline 
BAF  deptends  on  both  the  quality  of  data 
available  and  the  method  used  to  derive  the 
BAF. 

H.  Hereinafter  in  this  methodology,  the 
terms  BAF.  BSAF.  BCF  and  IC.  refer  to  ones 
that  are  consistent  with  the  procedural  and 
quality  assurance  requirements  given  above. 

IV  Four  Methods  for  Deriving  Baseline  BAFs 

Baseline  BAFs  shall  be  derived  using  the 
following  four  methods,  which  are  listed 
from  most  preferred  to  least  preferred: 

A.  A  measured  baseline  BAF  for  an  organic 
or  inorganic  chemical  derived  from  a  field 
study  of  acceptable  quality. 

B.  A  predicted  baseline  BAF  for  an  organic 
chemical  derived  using  field-measured 
BSAFs  of  acceptable  quality. 

C.  A  predicted  baseline  BAF  for  an  organic 
or  inorganic  chemical  derived  from  a  BCF 
measured  in  a  laboratory  study  of  acceptable 
quality  and  a  FCM. 

D.  A  predicted  baseline  BAF  for  an  organic 
chemical  derived  from  a  IC~,  of  acceptable 
quality  and  a  FCM. 

For  comparative  purposes,  baseline  BAFs 
should  be  derived'for  each  chemical  by  as 
many  of  the  four  methods  as  available  data 
allow. 

V.  Calculation  of  Baseline  BAFs  for  Organic 
Chemicals 

A.  Lipid  Normalization.  1.  It  is  assumed 
that  BAFs  and  BCFs  for  organic  chemicals 
can  be  extrapolated  on  the  basis  of  percent 
lipid  from  one  tissue  to  another  and  from  one 
aquatic  species  to  another  in  most  cases. 

2.  Because  BAFs  and  BCFs  for  organic 
chemicals  are  related  to  the  percent  lipid,  it 
does  not  make  any  difference  whether  the 
tissue  sample  is  whole  body  or  edible 
portion,  but  both  the  BAF  (or  BCF)  and  the 
percent  lipid  must  be  determined  fur  the 
same  tissue.  The  percent  lipid  of  the  tissue 
should  be  measured  during  the  BAF  or  BCF 
study,  but  in  some  cases  it  can  be  reliably 
estimated  from  measurements  on  tissue  from 
other  organisms.  If  piercent  lipid  is  not 
reported  for  the  test  organisms  in  the  original 
study,  it  may  be  obtained  from  the  author:  or. 
in  the  case  of  a  laboratory  study,  lipid  data 
for  the  same  or  a  comparable  laboratory 
population  of  test  organisms  that  were  used 
in  the  original  study  may  be  used. 

3.  The  lipid-normalized  concentration.  Ci. 
of  a  chemical  in  tissue  is  defined  using  the 
following  equation: 


where: 

CH=concentration  of  the  organic  chemical  in 
the  tissue  of  aquatic  biota  (either  whole 
organism  or  specified  tissue)  (Mg/g) 

fi=fraction  of  the  tissue  that  is  lipid. 

B.  Bioavailability.  By  definition,  baseline 
BAFs  and  BCFs  for  organic  chemicals, 
whether  measured  or  predicted  are  based  on 
the  concentration  of  the  chemical  that  is 
freely  dissolved  in  the  ambient  water  in  order 
to  account  for  bioavailability.  For  the 
purposes  of  this  Guidance  in  this  part,  the 
relationship  between  the  total  concentration 
of  the  chemical  in  the  water  (i.e.,  that  which 
is  freely  dissolved  plus  that  which  is  sorbed 
to  particulate  organic  carbon  or  to  dissolved 
organic  carbon)  to  the  freely  dissolved 
concentration  of  the  chemical  in  the  ambient 
water  shall  be  calculated  using  the  folli,  -inK 
equation: 


c'i=mc:) 


Where: 

C'J^sfreely  dissolved  concentration  of  the 
organic  chemical  in  the  ambient  water: 

O..=total  concentration  of  the  organic 
chemical  in  the  ambient  water: 

fij=fraction  of  the  total  chemical  in  the 
ambient  water  that  is  freely  dissolved. 
The  fraction  of  the  total  chemical  in  the 

ambient  water  that  is  freely  dissolved,  ftj. 

shall  be  calculated  using  the  following 

equation: 


fr.   = 


I 


<22£>oc^„PocKK„, 


I-t- 


10 


Where: 

DOCsconcentration  of  dissolved  organic 

carbon,  kg  of  dissolved  organic  carbon/ 

L  of  water. 
ICc)w=octanoI-w8ter  partition  coefficient  of 

the  chemical. 
POC=concentration  of  particulate  organic 

carbon,  kg  of  particulate  organic  carbon/ 

L  of  water. 

C.  Food-Chain  Multiplier.  In  the  absence  of 
a  field-measured  BAF  or  a  predicted  BAF 
derived  from  a  BSAF,  a  FCM  shall  be  used 

to  calculate  the  baseline  BAF  for  trophic 
levels  3  and  4  from  a  laboratory-measured  or 
predicted  BCF.  For  an  organic  chemical,  the 
FCM  used  shall  be  derived  from  Table  B-1 
using  the  chemical's  log  Kow  and  linear 
interpolation.  A  FCM  greater  than  1.0  applies 
to  most  organic  chemicals  with  a  log  Kow  of 
four  or  more.  The  trophic  level  used  shall 
take  into  account  the  age  or  size  of  the  fish 
species  consumed  by  the  human,  avian  or 
mammalian  predator  because,  for  some 
spiecies  of  fish,  the  young  are  in  trophic  level 
3  whereas  the  adults  are  in  trophic  level  4. 

D.  Calculation  of  a  Baseline  BAF  from  a 
Field-Measured  BAF.  A  baseline  BAF  shall  be 
calculated  from  a  field-measured  BAF  of 
acceptable  quality  using  the  following 
equation: 


Baseline  BAF. 


Measured  BAFJ 


Where: 

BAF't=B.'\F  based  on  total  concentration  in 

tissue  and  water. 
fi=fraction  of  the  tissue  that  is  lipid. 
fiu=fraction  of  the  total  chemical  that  is  freely 

dissolved  in  the  ambient  water. 

The  trophic  level  to  which  the  baseline  BAF 
applies  is  the  same  as  the  trophic  level  of  the 
organisms  used  in  the  determination  of  the 


field-measured  BAF.  For  each  trophic  level, 
a  species  mean  measured  baseline  BAF  shall 
be  calculated  as  the  geometric  mean  if  more 
than  one  measured  baseline  BAF  is  available 
for  a  given  species.  For  each  trophic  level, 
the  geometric  mean  of  the  species  mean 
measured  baseline  BAFs  shall  be  calculated. 
If  a  baseline  BAF  based  on  a  measured  BAF 
is  available  for  either  trophic  level  3  or  4,  but 


not  both,  a  measured  baseline  B.\F  for  the 
other  trophic  level  shall  tie  calculated  using 
the  ratio  of  the  FCMs  that  are  obtained  by 
linear  interpolation  from  Table  B-1  for  the 
chemical. 

E.  Calculation  of  a  Baseline  BAF  from  a 
Field-Measured  BSAF.  1.  A  baseline  BAF  for 
organic  chemical  "i"  shall  be  calculated  from 
a  field-measured  BSAF  of  acceptable  quality 
using  the  following  equation: 


(Baseline  BAF),  =  (Baseline  BAF)^ 


(BSAF),      (K.J^ 
(BSAF),      KJ, 


Where: 

(BSAF),=BSAF  for  chemical  'i". 

(BSAF),=BSAF  for  the  reference  chemical 

"r". 


(Ko*)i=octanol-water  partition  coefficient  for 

chemical  "i". 
(Kow)r=octanol-water  partition  coefficient  for 

the  reference  chemical  "r". 
2.  A  BSAF  shall  be  calculated  using  the 
following  equation: 


C, 
BSAF  =  — L 


C 


Where: 

C=the  lipid-normalized  concentration  of  the 

chemical  in  tissue. 
Csoc=the  organic  carbon-normalized 

concentration  of  the  chemical  in 

sediment. 

3.  The  organic  carbon-normalized 
concentration  of  a  chemical  in  sediment, 
Csoc.  shall  be  calculated  using  the  following 
equation: 


'.see 


'OC 


SOC 


Where: 

Cs=concentration  of  chemical  in  sediment 

(^g/g  sediment). 
foc=fraction  of  the  sediment  that  is  organic 

carbon. 

4.  Predicting  BAFs  from  BSAFs  requires 
data  from  a  steady-state  (or  near  steady-state) 
condition  between  sediment  and  ambient 
water  for  both  a  reference  chemical  "r"  with 
a  field-measured  BAF/''  and  other  chemicals 
'■n=i"  for  which  BSAFs  are  to  be  determined. 

5.  The  trophic  level  to  which  the  baseline 
BAF  applies  is  the  same  as  the  trophic  level 
of  the  organisms  used  in  the  determination 
of  the  BSAF.  For  each  trophic  level,  a  species 
mean  baseline  BAF  shall  be  calculated  as  the 
geometric  mean  if  more  than  one  baseline 


B.^F  is  predicted  from  BS.AFs  for  a  given 
sfiecies.  For  each  trophic  level,  the  geometric 
mean  of  the  spiecies  mean  baseline  B.\Fs 
derived  using  BSAFs  shall  be  calculated. 

6.  If  a  baseline  BAF  based  on  a  measured 
BSAF  is  available  for  either  trophic  level  3 
or  4,  but  not  both,  a  baseline  B.AF  for  the 
other  trophic  level  shall  be  calculated  using 
the  ratio  of  the  FCMs  that  are  obtained  by 
linear  interpolation  from  Table  B-1  for  the 
chemical. 

F.  Calculation  of  a  Baseline  BAF  from  a 
Laboratory-Measured  BCF.  A  baseline  B.\F 
for  trophic  level  3  and  a  baseline  B.-\F  for 
trophic  level  4  shall  be  calculated  fi   tu  a 
laborator\'-measured  BCF  of  accept.ibif 
quality  and  a  FCM  using  the  following 
equation: 


Baseline  BAF -(FCM) 


Measured  BCFJ 


-1 


'fd 


Where: 

BCPt=BCF  based  on  total  concentration  in 

tissue  and  water. 
f/=fraction  of  the  tissue  that  is  lipid. 
fij=fraction  of  the  total  chemical  in  the  test 

water  that  is  freely  dissolved. 
FCM=the  food-chain  multiplier  obtained 

from  Table  B-1  by  linear  interpiolation 

for  trophic  level  3  or  4.  as  necessary. 
For  each  trophic  level,  a  s{)ecies  mean 
l)aseline  BAF  shall  be  calculated  as  the 
geometric  mean  if  more  than  one  baseline 


BAF  is  predicted  from  laboratory-measured 
BCFs  for  a  given  species.  For  each  trophic 
level,  the  geometric  mean  of  the  species 
mean  baseline  BAFs  t)ased  on  laborator>'- 
measured  BCFs  shall  be  calculated. 

G.  Calculation  of  a  Baseline  BAF  from  an 
Octanol-Water  Partition  Coefficient.  A 
baseline  BAF  for  trophic  level  3  and  a 
baseline  BAF  for  trophic  level  4  shall  be 
calculated  frxim  a  Kyw  of  acceptable  quality 
and  a  FCM  using  the  following  equation: 


Baseline  BAF=(FCM)  (predicted  baseline 
BCF)=(FCM)  (Kow) 
Where: 

FCM=the  food-chain  multiplier  obtained 
from  Table  B-1  by  linear  interpolation 
for  trophic  level  3  or  4,  as  necessary. 

Kow=octanol-water  partition  coefficient. 

\7.  Human  Health  and  Wildlife  BAFs  for 
Organic  Chemicals 

A.  To  calculate  human  health  and  wildlife 
BAFs  for  an  oi^anic  chemical,  the  Kow  of  the 


UMI 


^c 


UMI 
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chemical  shall  be  used  with  a  POC 
concentration  of  0.0U(XX)0O4  kg/L  and  a  D(X: 
concentration  of  0.000002  kg/L  to  yield  the 
fraction  freely  dissolved: 


'«=       (DOCKK^) 


1  + 


10 


'i^'+CPOCKK^) 


I 


, .  «':!5999L'>i'>_H!^J  .<o.ocooooo4  kg/  lkk„) 


10 

I 


l  +  (0.O0000O24kg/L)(K     ) 


B.  The  human  health  BAFs  for  an  orgdnic 
chemical  shall  be  calculated  using  the 
following  equations: 


For  trophic  level  3: 


,HH 


Human  Health  BAF^f;"  =  ((baseline  BAF)(O.OI82)  + 1  l(ffj) 


For  trophic  level  4: 


Human  Health  BAF.||"  =  [(baseline  BAF)(0.03I0)+ 1 1(f,.,) 


Where: 

0.0182  and  0.0310  are  the  standardized 
fraction  lipid  values  for  trophic  levels  3  and 


■4,  rospectivuly,  that  are  used  to  derive  human 
health  criieria  and  values  for  the  CLI. 


C  The  wildlife  BAFs  for  an  organic 
rhemical  shall  be  ralrulated  using  the 
following  equations: 

For  trophic  level  3: 


-WL 


Wildlife  BAF,:,  -Kbaselmc  BAF1(0.0646)  +  Ij(f,.) 


For  trophic  level  4: 


,WL 


Wildlife  BAFtl;  =|(baselinc  BAF)(0.1031)+ll(ffj) 


Where: 

0.0646  and  0.1031  are  the  standardized 
fraction  lipid  values  for  trophic  levels  3  and 
4,  respectively,  that  are  used  to  derive 
wildlife  criteria  for  the  OLI. 

VIJ.  Human  Health  and  Wildlife  BAFs  for 
Inorganic  Chemicals 

A.  For  inorganic  chemicals,  the  bnseline 
BAFs  for  trophic  levels  3  and  4  are  both 
assumed  to  equal  the  BCF  determined  for  the 
chemical  with  fish,  i.e.,  the  FCM  is  assumed 
to  be  1  for  both  trophic  levels  3  and  4. 
However,  a  FCM  greater  than  1  might  be 
applicable  to  some  metals,  such  as  mercury, 
if,  for  example,  an  organometallic  form  of  the 
metal  biomagnifies. 

B.  BAFs  for  Human  Health  Criteria  and 
Values. 

1.  Measured  BAFs  and  BCFs  uiied  to 
liefenoiine  human  hnatth  BAFt  for  inorganic 


chemicals  shall  be  based  on  edible  tissue 
(e.g..  muscle)  of  freshwater  fish  unluss  it  is 
demonstrated  that  whole-body  BAFs  or  BCFs 
are  similar  to  edible-tissue  BAFs  or  BCFs. 
BCFs  and  BAFs  bjsed  on  measurements  of 
aquatic  plants  and  invertebrates  should  not 
be  used  in  the  derivation  of  human  health 
criteria  and  values. 

2.  If  one  or  more  field-measured  baseline 
BAFs  for  an  inorganic  chemical  are  available 
firom  studies  conducted  in  the  Great  Lakes 
System  with  the  muscle  of  fish: 

a.  For  each  trophic  level,  a  s^iecies  mean 
measured  baseline  BAF  shall  be  calculated  as 
the  geometric  mean  if  more  than  one 
measured  BAF  is  available  for  a  given 
species:  and 

b.  For  each  trophic  level,  the  geometric 
mean  of  the  species  me<in  measurod  baseline 
BAFs  shall  be  used  as  the  human  health  B.\F 
for  that  chemical. 


3.  If  an  ac:ceptable  measured  baseline  HAF 
is  not  available  for  an  inorganic  chemirnl  and 
one  or  more  acceptable  edible-pwrtion 
laboratory-measured  BCFs  are  available  for 
the  chemical,  a  predicted  baseline  BAF  shall 
be  calculated  by  multiplying  the  geometric 
meiin  of  the  BCFs  times  a  FCM.  The  FCM 
will  be  1.0  unless  chemical-specific 
biomagnification  data  support  using  a 
multiplier  other  than  1.0.  The  predicted 
baseline  B.\F  shall  be  used  as  the  hum.in 
health  BAF  for  that  chemical. 

C  BAFs  for  Wildlife  Criteria. 

1.  Measured  BAFs  and  BCFs  used  to 
determine  wildlife  BAFs  for  inorganic 
chemicals  shall  be  based  on  whole-body 
freshwater  fish  and  invertebrate  data  unless 
it  is  demonstrated  that  edible-tissue  B.\Ps  or 
BCFs  are  similar  to  whole-body  BAFs  or 
BCFs. 
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2.  If  one  or  more  field-measured  baseline 
BAFs  for  an  inorganic  chemical  are  available 
from  studies  conducted  in  the  Great  Lakes 
System  with  whole  body  of  fish  or 
invertebrates: 

2.  For  each  trophic  level,  a  species  mean 
measured  baseline  BAF  shall  be  calculated  as 
the  geometric  mean  if  more  than  one 
measured  BAF  is  available  for  a  given 
species. 

b.  For  each  trophic  level,  the  geometric 
mean  of  the  species  mean  measured  baseline 
BAFs  shall  be  used  as  the  wildlife  BAF  for 
that  chemical. 

3.  If  au  acceptable  measured  baseline  BAF 
is  not  available  for  an  inorganic  chemical  and 
one  or  more  acceptable  whole-body 


laboratory-measured  BCFs  are  available  for 
the  chemical,  a  predicted  baseline  BAF  shall 
be  calculated  by  multiplying  the  geometric 
mean  of  the  BCTs  times  a  FCM.  The  FCM 
will  be  1.0  unless  chemical-specific 
biomagnification  data  support  using  a 
multiplier  other  than  1.0.  The  predicted 
baseline  BAF  shall  be  used  as  the  wildlife 
B.^F  for  that  chemical. 

VIII.  Final  Review 

For  both  organic  and  inorganic  chemicals, 
human  health  and  wildlife  BAFs  for  both 
trophic  levels  shall  be  reviewed  for 
consistency  with  all  available  data 
concerning  the  bioaccumulation, 
bioconcentration,  and  metabolism  of  the 


chemical  For  exampie,  information 
concerning  octanol-water  partitioning, 
molecular  size,  or  other  physicochemical 
properties  that  might  enhance  or  inhibit 
bioaccumulation  should  be  considered  for 
organic  chemicals.  BAFs  derived  in 
accordance  with  this  methodology  should  be 
modified  if  changes  are  justified  by  available 
data. 
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Table  &-i.— Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4 


Log  K„« 


Trophic 
level  2 


1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1-000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

lino 

1.000 


Trophic' 
level  3 


1.005 
1.010 
1.028 
1.034 
1.042 
1.053 
1.067 
1.T)83 
1.103 
1.128 
1.161 
1.202 
1.253 
1.315 
1.380 
1.491 
1.614 
1.766 
1.950 
2.175 
2.452 
2.780 
3.181 
3.643 
4.188 
4.803 
5.502 
6.266 
7.096 
7.962 
8841 
9.716 
10.556 
11.337 
12.064 
12.691 
13.228 
13.662 
13.980 
14.223 
14.355 
14.388 
14.305 
14.142 
13.852 
13474 
12  987 
12.517 
11.708 
10.914 
10.069 
9.162 
8.222 
7.278 


Trophic 
level  4 


1.000 
1.002 
1.007 
1.007 

1.009 
1.012 
1.014 
1.019 
1.023 
1.033 
1.042 
1.054 
1.072 

Mm 

1.130 
1.178 
1542 
1.334 
1.459 
1.633 
1.871 
2.193 
2.612 
3.162 
3.873 
4.742 
5.821 
7.079 
8.551 
10209 
12.050 
13.964 
15.996 
17.783 
19.907 
21677 
23281 
24.604 
25.645 
26.363 
26.669 
26.669 
26242 
25.488 
24.322 
22.856 
21.038 
18.967 
16.749 
14388 
12.060 
9.840 
7.798 
6i)l2 
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Table  B-1  .—Food-Chain  Multipliers  for  Trophic  Levels  2.  3  &  4— Continued 


Log  K,., 


8.2 

8.3  

8.4 ■ 

8.5  

8.6  ■ 

8.7  

8.8 

8.9  

9.0  

'  The  FCMs  lof  trophic  level  3  are  the  geometric  mean  of  the  FCMs  tor  sculptn  and  alewife. 


Appendix  C  to  Part  132— Greal  Lakes  Water 
Quality  Initiative  Methodologies  for 
Development  of  Human  Health  Criteria  and 
Values 

Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  (as  protective  as) 
this  appendix 

I.  Introduction 

Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  this  appendix  C  to 
ensure  protection  of  human  health. 

A.  Coal.  The  goal  of  the  human  health 
criteria  for  the  Great  Lakes  System  is  the 
protection  of  humans  from  unacceptable 
exposure  to  toxicants  via  consumption  of 
contaminated  fish  and  drinking  water  and 
from  ingesting  water  as  a  result  of 
participation  in  water-oriented  recreational 
activities. 

B.  Definitions 

Acceptable  daily  exposure  lADE)  An 
estimate  of  the  maximum  daily  dose  of  a 
sut>stance  which  is  not  expected  to  result  in 
adverse  noncancer  effects  to  the  general 
human  population,  including  sensitive 
subgroups. 

Adverse  effect.  Any  deleterious  effect  to 
organisms  due  to  exposure  to  a  substance. 
This  includes  effects  which  are  or  may 
become  debilitating,  harmful  or  toxic  to  the 
normal  functions  of  the  organism,  but  does 
not  include  non-harmful  effects  such  as 
tissue  discoloration  alone  or  the  induction  of 
enzymes  involved  in  the  metabolism  of  the 
substatice. 

Carcinogen.  A  substance  which  causes  an 
increased  incidence  of  benign  or  malignant 
'  neoplasms,  or  substantially  decreases  the 
time  to  develop  neoplasms,  in  animals  or 
humans.  The  classification  of  carcinogens  is 
discussed  in  section  II. A  of  appendix  C  to 
part  132. 

Human  cancer  criterion  (HCC).  A  Human 
Cancer  Value  (HCV)  for  a  pollutant  that 
meets  the  minimum  data  requirements  for 
Tier  I  specified  in  appendix  C. 

Human  cancer  value  (HCV).  The  maximum 
ambient  water  concentration  of  a  substance  at 
which  a  lifetime  of  exposure  from  either: 
drinking  the  water,  consuming  fish  from  the 
water,  and  water-related  recreation  activities; 
or  consuming  fish  from  the  water,  and  water- 
related  recreation  activities,  will  represent  a 
plausible  upper-bound  risk  of  contracting 
cancer  of  one  in  100,000  using  the  exposure 
assumptions  specified  in  the  Methodologies 
for  the  Development  of  Human  Health 


Criteria  and  Values  in  appendix  C  of  this 
part. 

Human  noncamer  criterion  IHi\'CI.  A 
Human  Noncancur  Value  (HNV)  for  a 
pollutant  that  meets  the  minimum  data 
requirements  for  Tier  I  specified  in  appendix 
C  of  this  part. 

Human  noncancer  value  (HNVI.  The 
maximum  ambient  water  concentration  of  a 
substance  at  which  adverse  noncancer  effects 
are  not  likely  to  occur  in  the  human 
population  from  lifetime  exposure  via  either: 
drinking  the  water,  consuming  fish  from  the 
water,  and  water-related  recreation  activities; 
or  consuming  fish  from  the  water,  and  water- 
related  recreation  activities  using  the 
Methodologies  for  the  Development  of 
Human  Health  criteria  and  Values  in 
app>endix  C  of  this  part. 

Linearized  multi-stage  model.  A 
conservative  mathematical  model  for  cancer 
risk  assessment.  This  model  fits  linear  dose- 
response  curves  to  low  doses.  It  is  consistent 
with  a  no-threshold  model  of  carcinogenesis, 
i.e..  exjKJSure  to  even  a  very  small  amount  of 
the  substance  is  assumed  to  produce  a  finite 
increased  risk  of  cancer. 

Lowest  obser\'ed  adverse  effect  level 
(LOAEL).  The  lowest  tested  dose  or 
concentration  of  a  substance  which  re«ilted 
in  an  observed  adverse  effect  in  exposed  test 
organisms  when  all  higher  doses  or 
concentrations  resulted  in  the  same  or  more 
severe  effects. 

No  observed  adverse  effect  level  INOAELI 
The  highest  tested  dose  or  concentration  of 
a  substance  which  resulted  in  no  observed 
adverse  effect  in  exposed  test  organisms 
w  here  higher  doses  or  concentrations 
resulted  in  an  adverse  effect. 

Quantitative  structure  activity  relationship 
lOSAFI  or  structure  activity  relationship 
ISAR)  A  mathematical  relationship  between 
a  property  (activity)  of  a  chemical  and  a 
number  of  descriptors  of  the  chemical.  These 
descriptors  are  chemical  or  physical 
characteristics  obtained  experimentally  or 
predicted  from  the  structure  of  the  chemical. 

Relative  source  contribution  (RSC).  The 
factor  (percentage)  used  in  calculating  an 
HNV  or  HNC  to  account  for  all  soarces  of 
exposure  to  a  contaminant.  The  RSC  reflects 
the  percent  of  total  exposure  which  can  be 
attributed  to  surface  water  through  water 
intake  and  fish  consumption. 

Risk  associated  dose  IRADf  A  dose  of  a 
known  or  presumed  carcinogenic  substance 
in  (mg/kg/day)  which,  over  a  lifetime  of 
exposure,  is  estimated  to  be  associated  with 


Trophic 
level  2 


1.000 

vooo 

1  000 
1.000 
1000 
1.000 
1.000 
1  000 
1.000 


Trophic' 
level  3 


6.361 
5  489 
4.683 
3.949 
3.296 
2.732 
2.246 
1.837 
1.493 


Trophic 
level  4 


4.519 
3.311 
2.371 
1.663 
1.146 
0.778 
0.521 
0.345 
0.226 


a  plausible  upper  bound  incremental  laiicer 
risk  etiual  to  one  in  100.000. 

Slof)e  factor  Also  known  as  qi*.  slope 
factor  is  the  incremental  rate  of  canter 
development  calculated  through  use  of  a 
linearized  multistage  model  or  other 
appropriate  model.  It  is  expressed  in  (mg/kg/  . 
day)  of  exposure  to  the  chemical  in  question 

threshold  effect. /^.n  effect  of  a  substance 
for  which  there  is  a  theoretical  or  empirically 
established  dose  or  concentration  below 
which  the  effect  does  not  occur. 

Uncertainty  factor  IVF).  One  of  several 
numeric  factors  used  in  operationally 
deriving  criteria  from  experimental  data  to 
account  for  the  quality  or  quantity  of  the 
available  data. 

C.  Level  of  Protection.  The  criteria 
developed  shall  provide  a  level  of  protection 
likely  to  be  w  ilhoul  appreciable  risk  of 
carcinogenic  and/or  noncarcinogenic  effects. 
Criteria  are  a  function  of  the  level  of 
designated  risk  or  no  adverse  effect 
estimation,  selection  of  duta  and  exposure 
assumptions  Ambient  c  riteria  for  single 
carcinogens  shall  not  be  set  at  a  level 
representing  a  lifetime  upper-bound 
incremental  risk  greater  than  one  in  100.000 
of  developing  cancer  using  the  hazard 
assessment  techniques  and  exposure 
assumptions  des<;ribed  herein.  Criteria 
affording  protection  from  noncarcinogenic 
effects  shall  be  established  at  levels  that, 
taking  into  account  uncertainties,  are 
considered  likely  to  be  without  an 
appreciable  risk  of  adverse  human  health 
effects  (i.e..  acute,  subchronic  and  chronic 
toxicity  including  reproductive  and 
developmental  effects)  during  a  lifetime  of 
exposure,  using  the  risk  assessment 
techniques  and  exposure  assumptions 
described  herein. 

D.  Two-tiered  Classification.  Chemical 
concentration  levels  in  surface  water 
protective  of  human  health  shall  be  derived 
based  on  either  a  Tier  I  or  Tier  II 
classification.  The  two  Tiers  are  primarily 
distinguished  by  the  amount  of  toxicity  data 
available  for  deriving  the  concentration 
levels  and  the  quantity  and  quality  of  data  on 
bioaccumulalion 

II.  Minimum  Data  Requirements 

The  best  available  toxicity  data  on  the 
adverse  health  effects  of  a  chemical  and  the 
best  data  on  bioaccumulalion  factors  shall  be 
used  when  developing  human  health  Tier  I 
criteria  or  Tier  II  values  The  best  available 
toxicitv  data  shall  include  data  from  well- 


conducted  epidemiologic  and/or  animal 
studies  which  provide,  in  the  case  of 
carcinogens,  an  adequate  weight  of  evidence 
of  potential  human  carcinogenicity  and,  in 
the  case  of  noncarcinogens.  a  dose-response 
relationship  involving  critical  effects 
biologically  relevant  to  humans.  Such 
information  should  be  obtained  from  the  EPA 
Integrated  Risk  Information  System  (IRIS) 
database,  the  scientific  literature,  and  other 
informational  databases,  studies  and/or 
reports  containing  adverse  health  effects  data 
of  adequate  quality  for  use  in  this  procedure 
Strong  consideration  shall  be  given  to  the 
most  currently  available  guidance  provided 
by  IRIS  in  deriving  criteria  or  values, 
supplemented  with  any  recent  data  not 
incorporated  into  IRJS'When  deviations  from 
IRIS  are  anticipated  or  considered  necessary, 
it  is  strongly  recommended  that  such  actions 
be  communicated  to  the  EPA  Reference  Dose 
(RfD)  and/or  the  Cancer  Risk  Assessment 
Verification  Endeavor  (CRAVE)  workgroup 
immediately.  The  best  available 
bioaccumulation  data  shall  include  data  from 
field  studies  and  well-conducted  laboratory 
studies. 

A.  Carcinogens.  Tier  1  criteria  and  Tier  11 
values  shall  be  derived  using  the 
methodologies  described  in  section  III.A  of 
this  appendix  when  there  is  adequate 
evidence  of  potential  human  carcinogenic 
effects  for  a  chemical.  It  is  strongly 
reconmiended  that  the  EPA  classification 
system  for  chemical  carcinogens,  which  is 
described  in  the  1986  EPA  Guidelines  for 
Carcinogenic  Risk  Assessment  (U.S.  EPA, 
1986),  or  future  modifications  thereto,  be 
used  in  determining  whether  adequate 
evidence  of  potential  carcinogenic  effects 
exists.  Carcinogens  are  classified,  depending 
on  the  weight  of  evidence,  as  either  human 
carcinogens,  probable  human  carcinogens,  or 
possible  human  carcinogens.  The  human 
evidence  is  considered  inadequate  and 
therefore  the  chemical  cannot  be  classified  as 
a  human  carcinogen,  if  one  of  two  conditions 
exists:  (a)  there  are  few  pertinent  data,  or  (b) 
the  available  studies,  while  showing 
evidence  of  association,  do  not  exclude 
chance,  bias,  or  confounding  and  therefore  a 
casual  interpretation  is  not  credible.  The 
animal  evidence  is  considered  inadequate, 
and  therefore  the  chemical  cannot  be 
classified  as  a  probable  or  possible  human 
carcinogen,  when,  because  of  major 
qualitative  or  quantitative  limitations,  the 
evidence  cannot  be  interpreted  as  showing 
either  the  presence  or  absence  of  a 
carcinogenic  effect. 

Chemicals  are  described  as  "human 
carcinogens"  when  there  is  sufficient 
evidence  bom  epidemiological  studies  to 
support  a  causal  association  between 
exposure  to  the  chemicals  and  cancer. 
Chemicals  deaeribed  as  "probable  human 
carcinogens"  indiMW  ebainicak  for  which 
the  weight  of  rvkleoce  of  human 
carcinogenicity  based  on  epidemiological 
studies  is  limited.  Limited  human  evidence 
is  that  which  indicates  tkat  a  causal 
interpretation  is  credible,  but  that  alternative 
explanations,  such  as  chance,  bias,  or 
confounding,  cannot  adequately  be  excluded. 
Probable  human  carcinogens  are  also  agents 
for  which  there  is  sufficient  evidence  from 


animal  studies  and  for  which  there  is 
inadequate  evidence  or  no  data  from 
epidemiologic  studies.  Sufficient  animal 
evidence  is  data  which  indicates  that  there  is 
an  increased  incidence  of  malignant  tumors 
or  combined  malignant  and  benign  tumors: 
(a)  in  multiple  species  or  strains;  (b)  in 
multiple  experiments  (e.g.,  with  different 
routes  of  administration  or  using  different 
dose  levels);  or  (c)  to  an  unusual  degree  in 
a  single  experiment  with  regard  to  high 
incidence,  unusual  site  or  type  of  tumor,  or 
early  age  at  onset.  Additional  evidence  may 
be  provided  by  data  on  dose-response  effects, 
as  well  as  information  bom  short-term  tests 
(such  as  mutagenicity/genotoxicity  tests 
which  help  determine  whether  the  chemical 
interacts  directly  with  DNA)  or  on  chemical 
structure,  metabolism  or  mode  of  action. 

"Possible  human  carcinogens"  are 
chemicals  with  limited  evidence  of 
carcinogenicity  in  animals  in  the  absence  of 
human  data.  Limited  animal  evidence  is 
defined  as  data  which  suggests  a 
carcinogenic  effect  but  are  limited  because: 
(a)  The  studies  involve  a  single  species, 
strain,  or  experiment  and  do  not  meet  criteria 
for  sufficient  evidence  (see  preceding 
paragraph);  or  (b)  the  experiments  are 
restricted  by  inadequate  dosage  levels, 
inadequate  duration  of  exposure  to  the  agent, 
inadequate  period  of  fbliow-up,  poor 
survival,  too  few  animals,  or  inadequate 
reporting;  or  (c)  the  studies  indicate  an 
increase  in  the  incidence  of  benign  tumors 
only.  More  specifically,  this  group  can 
include  a  wide  variety  of  evidence,  e.g.,  (a) 
a  malignant  tumor  response  in  a  single  well- 
conducted  experiment  that  does  not  meet 
conditions  for  sufficient  evidence,  (b)  tumor 
response  of  marginal  statistical  significance 
in  studies  having  inadequate  design  or 
reporting,  (c)  benign  but  not  malignant 
tumors  with  an  agent  showing  no  response  in 
a  variety  of  short-term  tests  for  mutagenicity, 
and  (d)  response  of  marginal  statistical 
significance  in  a  tissue  luiown  to  have  a  high 
or  variable  background  rate. 

1.  Tier  I:  Wei^t  of  evidence  of  potential 
human  carcinogenic  effects  sufficient  to 
derive  a  Tier  I  HCC  shall  generally  include 
human  carcinogens,  probable  human 
carcinogens  and  can  include,  on  a  case-by- 
case  basis,  possible  human  carcinogens  if 
studies  have  been  well-conducted  albeit 
based  on  limited  evidence,  when  compared 
to  studies  used  in  classifying  human  and 
probable  human  carcinogens.  The  decision  to 
use  data  on  a  possible  human  carcinogen  for 
deriving  Tier  I  criteria  shall  be  a  case-by-case 
determination.  In  determining  whether  to 
derive  a  Tier  I  HCC,  additional  evidence  that 
shall  be  considered  includes  but  is  not 
limited  to  available  information  on  mode  of 
action,  such  as  mutagenicity/genotoxicity 
(determinations  of  whether  the  chemical 
interacts  directly  with  DNA),  structure 
activity,  and  metabolism. 

2.  Tier  II:  Weight  of  evidence  of  possible 
human  carcinogenic  effects  sufficient  to 
derive  a  Tier  II  human  cancer  value  shall 
include  those  possible  human  carcinogens 
for  which  there  are  at  a  minimum,  data 
sufficient  for  quantitative  risk  assessment, 
but  for  which  data  are  inadequate  for  Tier  I 
criterion  development  due  to  a  tumor 


response  of  marginal  statistical  significance 
or  inability  to  derive  a  strong  dose-response 
relationship.  In  detennining  whether  to 
derive  Tier  II  human  cancer  values, 
additional  evidence  that  shall  be  considered 
includes  but  is  not  limited  to  available 
information  on  mode  of  action  such  as 
mutagenicity/genotoxicity  (determinations  of 
whether  the  chemical  interacts  directly  with 
DNA),  structure  activity  and  metabolism.  As 
with  the  use  of  data  on  possible  human 
carcinogens  in  developing  Tier  1  criteria,  the 
decision  to  use  data  on  possible  human 
carcinogens  to  derive  Tier  II  values  shall  be 
made  on  a  case-by-case  basis. 

B.  Noncarcinogens.  All  available  toxicity 
data  shall  be  evaluated  considering  the  full 
range  of  possible  health  effects  of  a  chemical, 
i.e..  acute/subacute,  chronic/subchronic  and 
reproductive/developmental  effects,  in  order 
to  best  describe  the  dose-response 
relationship  of  the  chemical,  and  to  calculate 
human  noncancer  criteria  and  values  which 
will  protect  against  the  most  sensitive 
endpoint(s)  of  toxicity.  Although  it  is 
desirable  to  have  an  extensive  database 
which  considers  a  wide  range  of  possible 
adverse  effects,  this  type  of  data  exists  for  a 
very  limited  number  of  chemicals.  For  many 
others,  there  is  a  range  in  quality  and 
quantity  of  data  available.  To  assure 
minimum  reliability  of  criteria  and  values,  it 
is  necessary  to  establish  a  minimum  database 
with  which  to  develop  Tier  I  criteria  or  Tier 
n  values.  The  following  represent  the 
minimum  data  sets  necessary  for  this 
procedure. 

1.  Tier  I:  The  minimum  data  set  sufficient 
to  derive  a  Tier  1  human  HNC  shall  include 
at  least  one  well-conducted  epidemiologic 
study  or  animal  study.  A  well-conducted 
epidemiologic  study  for  a  Tier  I  HNC  must 
quantify  exposure  level(s)  and  demonstrate 
positive  association  between  exposure  to  a 
chemical  and  adverse  effectfs)  in  humans.  A 
well-conducted  study  in  animals  must 
demonstrate  a  dose  response  relationship 
involving  one  or  more  critical  effect(s) 
biologically  relevant  to  humans.  (For 
example,  study  results  from  an  animal  whose 
pharmacokinetics  and  toxicokinetics  match 
those  of  a  human  would  be  considered  most 
biologically  relevant.)  Ideally,  the  duration  of 
a  study  should  span  multiple  generations  of 
exposed  test  species  or  at  least  a  major 
portion  of  the  lifespan  of  one  generation. 
This  type  of  data  is  currently  very  limited.  By 
the  use  of  uncertainty  adjustmente,  shorter 
term  studies  (such  as  90-d8y  subchronic 
studies)  with  evaluation  of  more  limited 
effect(s)  may  be  used  to  extrapolate  to  longer 
exposures  or  to  account  for  a  variety  of 
adverse  effects.  For  Tier  I  criteria  developed 
pursuant  to  this  procedure,  such  a  limited 
study  must  be  conducted  for  at  least  90  days 
in  rodents  or  10  percent  of  the  lifespan  of 
other  appropriate  test  species  and 
demonstrate  a  no  observable  adverse  effect 
level  (NOAEL).  Chronic  studies  of  one  year 
or  longer  in  rodents  or  50  percent  of  the 
lifespan  or  greater  in  other  appropriate  test 
species  that  demonstrate  a  lowest  observable 
adverse  effect  level  (LOAEL)  may  be 
sufficient  for  use  in  Tier  I  criterion  derivation 
if  the  efiiscts  observed  at  the  LOAEL  were 
relatively  mild  and  reversible  as  compared  to 
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effect*  at  higher  dose*.  This  does  not 
preHxide  the  use  «f  «  LOAEL  from  a  study 
(of  chronic  doratiBTiJ  with  only  one  or  two 
doses  if  the  effects  oteserved  appear  minimal 
when  compared  to  effect  levels  obsened  at 
hiRher  doses  in  other  studies 

2  Tier  If-  Ythm  the  minimum  data  for 
deriringTieT  I  crilerw  are  not  available  lo 
mert  tKe  TieT  I  data  requirements,  a  more 
limited  ditatiase  may  be  considered  for 
deriving Twr  n  ▼slues.  As  with  Tier  I  criteria, 
an  av«ilaWe  data  sh«H  be  considered  and 
ideally  shoriW  address  a  range  of  adverse 
heaHh  effects  with  exposure  over  a 
substantial  portion  of  the  lifespan  <or 
multiple  generations!  of  the  test  species. 
When  such  data  arc  lacking  it  may  be 
necessary  to  rely  on  less  extensive  data  in 
order  to  eataMinh  a  Tier  H  *-«lue.  With  the  use 
of  a5>f»a»pna*e  uncertainty  factors  to  account 
for  a  less  extensive  database,  the  minimum 
d«U  aMfRc^eot  to  deriwe  a  Tier  n  value  shall 
indttde  a  NOAEL  from  at  least  one  well- 
conductsi  ifcort-term  repeated  dose  study 
Thisstui^ahalibeo/ai  least  28  davs 
duration,  io  aninMls  den«onstratin^  a  di>9e- 
respoow.  axMJ  involving  effctcts  biologically 
relevant  to  humao*.  Data  from  studies  of 
loader  dw«iiMi  (nraatar  than  28  days)  and 
LOAEl.s  frooi  such  studies  (greater  than  28 
days)  mav  be  more  appropriate  in  some  cases 
fardenv«tioaol  TmtU  values  Us*  of  a 
LOAEL  shouid  be  baaed  on  consideration  of 
the  fell  towing  imfcTBiatioQ:  seventy  of  effect, 
quality  ott/kt  stisdy  and  duration  of  the 
study. 

C.  Bioaccumulation  factors  IBAFsl. 

1.  Tter  I  for  Caitirogmt  and 
r/iimuiiwiiiH— r  Tn  ha  mnridrrr'^  a  Tier  I 
ca  noar  or  aoKMcar  kumaa  liMlth  criterion . 
along  with  satisfying  the  minimum  toxtt  ity 
data  raquiiaaMnteorf sections  U  A.  1  and  II.B.l 
of  tills  appendix,  a  clMtaical  must  have  the 
followii^auaimum  bMMCcumulatioo  data. 
For  ail  nupair  ciMraicais  eititer  (a)  a  fleld- 
measurad  BAF:  (b|  a  BAK  derived  using  tiw 
BSAF  laathirtirlftgj-  or  (c)  a  chemical  with  a 
BAF  less  dkan  12S  ragM-diess  of  bow  ti>e  BAF 
was  derivad.  For  aii  iaoq|anic  cfaemicals. 
iBf-Ji^ing  nrMnonwiatt  sim^  as  mercury, 
either  (a]  a  bald-aiattsured  BAF  or  (bj  a 
laboratory -laaaMuad  BCF. 

2.  Tter  U  for  CaidaosBns  and 
Noocarctaog^a^  A  cfaamical  is  coasidered  a 
Tier  II  cancer  or  ooocancer  human  health 
value  if  it  does  aol  oiaet  either  the  minimum 
toxicity  data  wqiiiwinMints  of  sactions  U.A.1 
and  Q.B.  1  of  this  appendix  or  the  mioirauin 
bioaccumulation  dala  requirements  of  section 
lie  1  of  this  appendix. 

in.  n^ciplea  for  DevHopnent  ef  Tier  I 
Criteria  ar  Tier  II  Values 

The  fundamental  components  of  the 
procedure  to  calculate  Tier  1  criteria  or  Tier 
11  values  are  the  same.  However,  certain  of 
the  aspects  of  the  procedure  designed  to 
account  for  short-duration  studies  or  other 
limitations  in  data  are  more  likely  to  be 
relevant  in  deriving  Tier  11  values  than  Tier 
I  criteria. 

A.  CtJ/i  inogrns. 

\   A  non-threshold  mechanism  of 
caninogenesis  shall  be  assumed  unless 
biological  data  adetjuateiy  demonstrate  the 
♦•xistenrc  of  a  threshold  on  a  chemical- 
■Hiecific  basis. 


2.  All  appropriate  human  epidemiologic 
data  and  animal  canasr  bioassay  data  shall  be 
considered.  Data  specific  to  an 
environmentally  appropriate  route  of 
exposure  shall  be  used.  Oral  exposure  should 
be  used  preferentiariy  over  dermal  and 
inhalation  since,  in  most  cases,  the  exposure 
routes  of  greatest  concern  are  fish 
consumption  and  drinVing  waler/intidenUil 
ingestion.  The  risk  assot  iated  dose  shall  be 
set  at  a  level  corresponding  to  an  incremental 
cancer  risk  of  one  in  lOOXKX).  If  acceptable 
human  epidemiologic  dala  are  available  for  j 
chemical,  it  shall  be  used  to  derive  the  risk 
associated  dose.  If  acceptable  human 
epidemiologic  daU  are  not  available,  the  risk 
associated  dose  shall  be  derived  from 
available  animal  bioassay  data.  Data  from  a 
species  that  is  considered  most  biologically 
relevant  to  humans  (le.  responds  most  like 
humans)  is  preferred  where  all  other 
considerations  regarding  quality  of  data  are 
equal.  In  the  absence  of  dala  to  distinguish 
the  most  relevant  species,  data  from  the  most 
sensitive  speti'-s  tested,  i.e..  the  species 
showing  a  ( an  inogenic  effect  at  the  lowest 
administered  duse,  shall  generally  be  used. 

3.  When  animal  bioassay  daU  are  used  and 
a  non-thrashold  mechanism  of 
carcinogenicity  is  assumed,  the  data  are  fitted 
to  a  linearized  multistage  computer  model 
(eg  .  Global  'B6 or  equivalent  model)  Global 
'B6  is  the  linearizad  mullistage  model, 
derived  by  Howe.  Crump  and  Van 
Landingham  (1986),  which  EP.\  uses  to 
determine  cancer  potencies  The  upper- 
bound  95  percent  confidence  limit  on  risk 
(or,  the  lower  95  percent  confidence  limit  on 
dose)  at  tha  one  in  100.000  risk  level  shall 

be  used  to  calculate  a  risk  associated  dose 
(RAD).  Other  modals.  including 
modifications  or  variations  of  the  linear 
multistage  model  which  are  more  appropriate 
to  the  available  dala  may  be  used  where 
scientifically  justified. 

4.  If  the  duration  of  the  study  is 
significantly  less  than  the  natural  lifespan  of 
the  test  animal,  the  slope  may  be  adjusted  on 
a  case-by -case  basis  lo  oompensate  for  latent 
tumors  which  were  not  expressed  (e.g,  U.S. 
EPA,  1980)  In  the  absence  of  alternative 
approaches  which  compensate  for  study 
durations  significantly  less  than  lifetime,  the 
permitting  authority  may  use  the  process 
described  in  the  1980  National  Guidelines 
(see  45  FR  791521 

5.  A  species  scaling  factor  shall  be  used  to 
account  for  differences  between  test  species 
and  humans  It  shall  be  assumed  that 
milligrams  per  surface  area  per  day  is  an 
equivalent  dose  between  species  (U-S.  EPA. 
1986)  All  doses  presented  in  mg/kg 
bodyweight  will  be  converted  to  an 
equivalent  surface  area  dose  by  raising  the 
mg/kg  dose  lo  Ihe  2^  power.  However,  if 
adequate  pbarmacokiBetic  and  metabolism 
studies  are  available,  these  data  may  be 
factored  into  the  adjustment  for  species 
differences  on  a  case-by-casf  basis. 

6.  Additional  data  selection  and 
adjustment  decisions  must  also  be  made  in 
Ihe  process  of  quantifying  risk.  Consideration 
must  be  given  to  tumor  selection  for 
modeling,  e.g.,  pooling  estimates  Jor  multiple 
tumor  types  and  identifying  and  combining 
benign  and  malignant  lumors.  All  doses  shall 


be  adjusted  to  give  an  average  daily  dose  over 
the  study  duration.  Adiustments  in  the  rate 
of  tumor  respoa!«  must  be  made  kn  early 
mortality  in  test  species.  The  goodness-of-fil 
of  the  model  to  th«  data  must  also  be 
assessetl. 

7.  When  a  linear.  aoQ-threshold  daw 
response  relatuMship  is  assumed,  the  KAD 
shall  be  cakulated  using  the  followifig 
equation: 


RAD 


0.00001 


Where: 

R.\D=risk  associated  dose  in  milligrams  of 
toxicant  per  kilogram  body  weight  per 
day  (mgHcgMayl 
Ot)0001  (1x10    1=iacremenlalriskof 
developing  i  ancer  equal  to  one  in 
lOO.tWO. 
q I  •  =slope  factor  (ingn^g/dayl    ' 

8.  If  hutnan  epidemiologic  data  and/or 
other  biological  data  (animalj  indu.iit*'  that  a 
chemical  causes  cancer  via  a  threshold 
mechanism,  the  risk  associated  dose  may.  on 
a  case-by-case  basis,  be  calculated  using  a 
method  which  assumas  a  threshold 
mechanism  is  operative. 
B.  Moncarctaogefit. 
1.  Noncardnogens  shall  generally  be 
assumed  to  have  a  tiiresboid  dose  or 
concentration  below  which  no  adverse  effects 
should  be  ohaerved  Thereiore.  the  Tier  I 
criterion  or  Tier  U  value  is  the  maximum 
water  concentxatioo  of  a  substance  at  or 
below  which  a  lifetime  exposure  from 
drinking  the  water,  consuming  fish  caught  in 
the  water,  and  infjestiog  water  as  a  result  of 
participatiag  in  water-related  necreatioo 
activities  is  likely  to  be  witiiout  appreciable 
risk  of  deleterious  effects. 

For  some  noncarcinogeos.  there  may  not  be 
a  threshold  dose  below  which  no  adverse 
effects  should  be  observed.  Chemicals  acting 
as  genotoxic  teratogens  and  g^nnlioe 
mutagens  are  thought  to  possibly  produce 
reproductive  and/or  devek»pmenul  effects 
via  a  geneiically  linked  mechanism  which 
may  have  no  threshold  Other  chemicals  also 
may  not  demonstrate  a  threshold.  Criteria  for 
these  types  of  chemicals  will  be  established 
on  a  case-by-case  basis  using  appropriate 
assumptions  reOecting  the  likeliliood  that  no 
threshold  exists. 

2.  All  appropriate  human  and  animal 
toxicologic  data  shall  be  reviewed  and 
evaluated.  To  the  maximum  extent  possible, 
data  most  specific  to  the  environmentally 
relevant  route  of  exposure  shall  be  used  Oral 
exposure  data  should  be  used  preferentially 
over  dermal  and  inhalation  since,  io  most 
cases,  the  exposure  routes  of  greatest  concern 
are  fish  consumption  and  drinking  water/ 
incidental  ingestion.  When  acceptable 
human  data  are  not  available  (e.g..  we{\- 
conducted  epidemiologic  studies),  animal 
data  from  species  mast  biologically  relevant 
to  humans  shall  be  used.  Li  the  absence  of 
data  lo  distinguish  the  most  relevant  species, 
data  from  the  most  sensitive  animal  species 
tested,  i.e..  the  species  showing  a  toxic  effect 
at  the  lowest  administered  dose  (giveti  a 
relevant  route  of  exposure),  should  generally 
\ye  used 


3.  Minimum  data  requirements  are 
specified  in  section  II.B  of  this  appendix.  The 
experimental  exposure  level  representing  the 
highest  level  tested  at  which  no  adverse 
effects  were  demonstrated  (NOAEL)  from 
studies  satisfying  the  provisions  of  section 
II.B  of  this  appendix  shall  be  used  for  criteria 
calculations.  In  the  absence  of  a  NOAEL,  the 
LOAEL  from  studies  satisfying  the  provisions 
of  section  II.B  of  this  appendix  may  be  used 
if  it  is  based  on  relatively  mild  and  reversible 
effects. 

4.  Uncertainty  factors  shall  be  used  to 
account  for  the  uncertainties  in  predicting 
acceptable  dose  levels  for  the  general  human 
population  based  upon  experimental  animal 
data  or  limited  human  data. 

a.  An  uncertainty  factor  of  10  shall 
generally  be  used  when  extrapolating  from 
valid  experimental  results  from  studies  on 
prolonged  exposure  to  average  healthy 
humans.  This  10-fold  factor  is  used  to  protect 
sensitive  members  of  the  human  population. 

b.  An  uncertainty  factor  of  100  shall 
generally  be  used  when  extrapolating  from 
valid  results  of  long-term  studies  on 
experimental  animals  when  results  of  studies 
of  human  exposure  are  not  available  or  are 
inadequate.  In  comparison  to  a,  above,  this 
represents  an  additional  10-fold  uncertainty 
factor  in  extrapolating  data  from  the  average 
animal  to  the  average  human. 

c.  An  uncertainty  factor  of  up  to  1000  shall 
generally  be  used  when  extrapolating  from 
animal  studies  for  which  the  expwsure 
duration  is  less  than  chronic,  but  greater  than 
subchronic  (e.g.,  90  days  or  more  in  length), 
or  when  other  significant  deficiencies  in 
study  quality  are  present,  and  when  useful 


Where: 

HCV=Human  Cancer  Value  in  milligrams  per 
liter  (mg/L). 

RAD=Risk  associated  dose  in  milligrams 
toxicant  per  kilogram  body  weight  per 
day  (mg/kg/day)  that  is  associated  with 
a  lifetime  incremental  cancer  risk  equal 
to  one  in  100,000. 

BW=weight  of  an  average  human  (BW=70 
kg). 


long-term  human  data  are  not  available.  In 
comparison  to  b,  above,  this  represents  an 
additional  UF  of  up  to  10-fold  for  less  than 
chronic,  but  greater  than  subchronic,  studies. 

d.  An  UF  of  up  to  3000  shall  generally  be 
used  when  extrapolating  from  animal  studies 
for  which  the  exposure  duration  is  less  than 
subchronic  (e.g..  28  days).  In  comparison  to 

b  above,  this  represents  an  additional  UF  of 
up  to  30-fold  for  less  than  subchronic  studies 
(e.g.,  28-day).  The  level  of  additional 
uncertainty  applied  for  less  than  chronic 
exposures  depends  on  the  duration  of  the 
study  used  relative  to  the  lifetime  of  the 
experimental  animal. 

e.  An  additional  UF  of  between  one  and 
ten  may  be  used  when  deriving  a  criterion 
from  a  LOAEL  This  UF  accounts  for  the  lack 
of  an  identifiable  NOAEL.  The  level  of 
additional  uncertainty  applied  may  depead 
upon  the  severity  and  the  incidence  of  the 
observed  adverse  effect. 

f.  An  additional  UF  of  between  one  and  ten 
may  be  applied  when  there  are  limited  effects 
data  or  incomplete  sub-acute  or  chronic 
toxicity  data  (e.g.,  reproductive/ 
developmental  data).  The  level  of  quality  and 
quantity  of  the  experimental  data  available  as 
well  as  structure-activity  relationships  may 
be  used  to  determine  the  factor  selected. 

g.  When  deriving  an  UF  in  developing  a 
Tier  I  criterion  or  Tier  II  value,  the  total 
uncertainty,  as  calculated  following  the 
guidance  of  sections  4. a  through  f,  cited 
above,  shall  not  exceed  10,000  for  Tier  I 
criteria  and  30,000  for  Tier  II  values. 

5.  All  study  results  shall  be  converted,  as 
necessary,  to  the  standard  unit  for  acceptable 
daily  exposure  of  milligrams  of  toxicant  per 


kilogram  of  body  weight  per  day  (mg/kg/day). 
Doses  shall  be  adjusted  for  continuous 
exposure  (i.e.,  seven  days/week,  24  hours/ 
day,  etc.). 
C.  Criteria  and  Value  Derivation. 

1.  Standard  Exposure  Assumptions.  The 
following  represent  the  standard  exposure 
assumptions  used  to  calculate  Tier  I  criteria 
and  Tier  II  values  for  carcinogens  and 
noncarcinogens.  Higher  levels  of  exposure 
may  be  assumed  by  States  and  Tribes 
pursuant  to  Clean  Water  Act  (CWA)  section 
510,  or  where  appropriate  in  deriving  site- 
specific  criteria  pursuant  to  procedure  1  in 
appendix  F  to  part  132. 

BW  =  body  weight  of  an  average  human 
(BW  =  70kg). 

WCd  =  per  capita  water  constimption  (both 
drinking  and  incidental  exposure)  for  surface 
waters  classified  as  public  water  supplies  = 
two  liters/day. 
— or — 

WC,  =  per  capita  incidental  daily  water 
ingestion  for  surface  waters  not  used  as 
human  drinking  water  sources  =  0.01  liters/ 
day. 

FC  =  per  capita  daily  consumption  of 
regionally  caught  freshwater  fish  =  0.015kg/ 
day  (0.0036  kg/day  for  trophic  level  3  and 
0.0114  kg/day  for  trophic  level  4). 

BAF  =  bioaccumulation  factor  for  trophic 
level  3  and  trophic  level  4,  as  derived  using 
the  BAF  methodology  in  appendix  B  to  part 
132. 

2.  Carcinogens.  The  Tier  I  human  cancer 
criteria  or  Tier  II  values  shall  be  calculated 
as  follows: 


HCV  = 


RADxBW 


WC-i- 


[( 


FCt^3xBAF7 


;h( 


fc^;xbaf7 


'.)1 


WCj=per  capita  water  consumption  (both 
drinking  and  incidental  exposure)  for 
surface  waters  classified  as  public  water 
supplies=two  liters/day. 
or 

WCr=per  capita  incidental  daily  water 

ingestion  for  surface  waters  not  used  as 
human  drinking  water  sources=0.01 
liters/day. 

FCTu=mean  consumption  of  trophic  level  3 
of  regionally  caught  freshwater 
fish=0.0036  kg/day. 


FCTL4=mean  consumption  of  trophic  level  4 
of  regionally  caught  freshwater 
fish=0.0114  kg/day. 

BAF""TUj=bioaccumulation  factor  for  trophic 
level  3  fish,  as  derived  using  the  BAF 
methodology  in  appendix  B  to  pan  132. 

BAF""Ti.4=bioaccumulation  factor  for  trophic 
level  4  fish,  as  derived  using  the  BAF 
methodology  in  appendij^B  to  part  T 32. 
3.  Noncarcinogens.  The  Tier  I  human 

noncancer  criteria  or  Tier  11  values  shall  be 

calculated  as  follows: 


HNV  = 


ADExBWxRSC 


wc+[(fc^3xbaf;["3)+(fc^,xbaf;;",)] 


Where: 

HNV=Human  noncancer  value  in  milligrams 

per  liter  (mg/L). 
ADE=Acceptable  daily  exposure  in 

milligrams  toxicant  per  kilogram  body 

weight  per  day  (mg/kg/day). 


RSC=Relative  source  contribution  factor  of 
0.8.  An  RSC  derived  from  actual 
exposure  data  may  be  developed  using 
the  methodology  outlined  by  the  1980 
National  Guidelines  (see  45  FR  79354). 

BW=weight  of  an  average  human  (BW=70 
kg). 


WCj=p>er  capita  water  consumption  (both 
drinking  and  incidental  exposure)  for 
surface  waters  classified  as  public  water 
supplies=two  liters/day. 
or 

WCr=per  capita  incidental  daily  water 

ingestion  for  surfoce  waters  not  used  as 
human  drinking  water  sources=0  01 
liters/day. 


UMI 
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FCrt  i=fnean  oonsumption  of  trophic  level  3 
fish  by  ragioaal  sport  Tishers  oi 
regionally  caught  freshwater  rish=0.0(W6 
kg/day. 

FCri  a=fnean  consumption  of  trophic  level  4 
fish  by  regional  sport  fishers  of 
regionaV.v  ra'jght  freshwater  rish=0.0114 
V^'day. 

B  i^fTHK^  ,:=htiman  h««4<h  bioaccumulation 
fK*or  for  ediWe  portion  of  trophic  level 

3  fish,  as  derived  using  the  BAF 
methodology  in  appendix  B  to  pait  132. 

BAF**^  «=h'jiiMM  health  bioaccumulation 
factor  far  edibte  portion  of  trophic  level 

4  fish,  as  dwived  using  the  BAF 
methodolof.y  in  appendix  B  to  part  132. 
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Appendix^  to  Part  132— Great  Lakes  Water 
Quality  Initiative  Methodology  for  the 
Development  of  Wildlife  Crit«:ria 

Great  Lakes  States  and  Tribes  shell  adopt 
provisions  consistent  with  (as  prote<  tive  as) 
this  appendix. 

I.  lirtTodactkm 

A  A  Great  UVes  Water  Quality  WiUllife 
Criterion  (CLWC)  is  the  concentration  of  a 
substjnce  i^hich  is  liLely  to.  if  not  excteded, 
protect  avian  *nd  nMLmmal'ran  wildlifie 
populations  inhabiting  the  Great  Lakes  b<t.sin 
from  adverse  eiTfcts  resulting  from  the 
ingestion  of  water  und  ar,ua:ic  prey  taken 
from  surhce  waters  c4the  Great  Lakes 
System  These  criteria  are  barnd  on  existing 
toxxotogical  s^•  ':es  of  the  substance  of 
concern  and  quantitative  information  about 
the  exposure  of  wildlife  species  to  the 
substance  (i.e..  tood  and  water  consumption 
rates).  Since  toxicological  and  exposure  data 
for  individual  wildlife  species  are  limited,  a 
CLWC  is  derived  using  a  methodology 
similar  to  that  used  to  derive  noncancer 
human  health  criteria  {Barnes  and  Dourson. 
iqHH.  NAS.  1977:  NAS.  1980;  U.S.  EPA. 
I9fl0t  Separate  avian  and  mammalian  values 
are  developed  using  taxonomic  class-speciric 
toxicity  data  and  arxpotun  data  for  five 
representative  Grwt  lakn  basin  wildlife 
species.  The  wildlife  species  selected  are 
representativa  of  avian  and  mammalian 
spacies  luaidaiH  in  the  Great  Lakes  basin 
which  an  Uftaaly  lo  ■Kperiwnra  the  highest 
exposures  to  bioaccumulative  contaminants 
through  the  aquatic  food  web;  they  are  the 


bald  a^le.  herring  gull,  belted  kingfisher, 
mink,  and  river  c*ter. 

B.  This  appendix  establishes  a 
methodokigy  which  ts  required  when 
developii^  Tier  I  wildlife  criteria  (or 
bioaccunuilati*«  chemicals  of  concern 
(BOCsl-  The  use  of  the  equation  provided  in 
the  methodology  is  einoiwaged.  but  not 
required,  for  the  development  of  Tiar  I 
criteria  or  Tier  U  vakies  for  pollutants  other 
than  those  identifVad  in  Table  6-A  for  which 
Tier  I  criteria  or  Tier  U  values  are  determined 
to  be  necessary  for  the  protection  of  wildlife 
in  the  Great  Lakes  basin  A  discussion  of  the 
methodologv  for  deriving  Tier  n  values  can 
be  fout»d  in  the  Great  Ukes  Water  Quality 
Initiative  Technical  Support  Document  for 
Wildlife  Cri'er-a  (Wildlife  TSD). 

OIn  the  e-.vr:  that  this  methodology  is 
used  to  develop  criteria  for  pollutants  other 
than  BCCs.  or  m  the  event  that  the  Tier  n 
methodology  described  in  the  Wildlife  TSD 
is  used  to  derive  Tier  H  values,  the 
methodology  for  deriving  bioaccumulation 
factors  under  appendix  B  to  part  132  must  be 
used  in  either  derivation.  For  chemicals 
which  do  not  biomagnify  to  the  extent  o^ 
BCCs.  it  may  be  appropriate  to  select 
different  representative  species  which  are 
better  examples  of  species  with  the  highest 
exposures  for  ttie  given  chemical.  The 
equation  presented  in  this  methodology, 
however,  is  slill  encouraged.  In  addition, 
procedure  1  of  appendix  F  of  this  part 
descrilies  the  procedures  for  calculating  site- 
specific  wildliCs  criteria. 

D.  The  term  •wildlife  value"  (WV)  is  used 
to  denote  the  value  for  each  representative 
species  whiv  h  results  from  using  the 
equation  presented  below,  the  value  obtained 
from  aver»<iing  species  values  within  a  class, 
or  any  value  derived  from  application  of  the 
site-specific  procedure  provided  in 
procedure  1  of  appendix  F  of  this  part.  The 
WVs  calculated  for  the  representative  species 
are  used  to  cakulata  taxonomic  class-specific 
WVs.  The  WV  is  the  coocenlration  of  a 
substance  which,  if  aot  axoeeded.  should 
better  protect  the  taKon  in  question. 

E  "Tier  I  wildlife  criterion."  or  "Tier  I 
cnterioo"  is  used  to  denote  the  number 
derived  from  data  meeting  the  Tier  I 
minimum  dat.«k»a«e  requirements,  and  which 
will  he  protective  of  the  two  classes  of 
wildlife.  It  is  synon>-inous  with  the  term 
"GLWC"  and  the  two  are  used 
intert.hangeably 

II,  Calculation  of  Wildlife  Values  for  Tier  I 
Criteria 

Table  4  of  Part  132  and  Table  D-1  of  this 
appendix  uontain  criteria  calculated  by  EPA 
using  the  methodology  provided  below. 

A.  Equation  for  Aiian  and  Mammalian 
Wildlife  Values.  Tier  I  wildlife  values  for  the 
poilutanU  designatad  BCCs  pursuant  to  part 
132  are  to  be  c^culated  using  the  equation 
presented  below. 


TD 


xWl 


WV  = 


W^I(Ft,.xBAF^) 


Where; 


VVV=VVlldlife  Value  in  failligrams  of 

substance  per  liter  (mg/Ll. 
TD=Test  Dose  (TD)  in  milli^^ms  of 

substance  per  kilograms  per  day  (mg/kg 
d)  for  the  test  species.  This  shall  be 
either  a  NOAEL  or  a  LOAEL. 
UFA=Uncertauity  Factor  (UF)  for 

extrapolating  toxicity  data  across  species 
(unit  less).  A  species -specific  UF  shall  be 
selected  and  applied  to  each 
representative  species,  consistent  with 
the  equation. 
UFs=l'F  for  extrapolating  from  subchronic  to 

chronic  exposures  (unitless). 
UFl=UF  for  LOAEL  to  NOAEL  extrapolations 

(unitless). 
Wt=AveragB  weight  ia  kilograms  (kg)  for  the 

representative  species 
W= Average  daily  volume  of  water  consumed 
in  liters  per  day  (L/d)  by  the 
representative  species. 
FTi..=Average  daily  amount  of  food  t  onsumed 
fiom  trophic  lievel  i  in  kilograms  per  day 
(kg/d)  by  the  representative  species. 
BAF*'-n  .=Bioaccumulation  factor  (BAF>  for 
wildlife  food  in  trophic  level  i  in  liters 
per  kilogiam  (L/kg).  developed  using  the 
BAF  nsetbodologjr  la  appendix  B  to  part 
132.  Met hodo4ogy  for  Development  of 
BioaccumulatKMi  Factors  For 
consumption  of  piscivorous  birds  by  - 
other  birds  (eg  .  herring  gull  by  eagles), 
the  BAF  is  derw>«d  by  muhiplying  the 
trophic  level  3  BAF  for  fish  by  a 
biomagnification  factor  to  account  for  th« 
biomagnification  from  fish  to  the 
consumed  birds. 
B  Identification  of  Representative  Species 
for  Protection.  For  bioaccumulative 
chemicals,  piscivorous  species  are  identified 
as  the  focus  of  concern  for  wildlife  criteria 
development  in  the  Great  Lakes.  An  analysis 
of  known  or  estimated  exposure  components 
for  avian  and  mammalian  wildlife  species  is 
presented  in  the  Wildlife  TSD.  This  analysis 
identifies  three  avian  species  (eagle, 
kingfisher  and  herring  gull)  and  two 
mammalian  species  (mink  and  otter)  as 
representative  species  for  protection.  The  TD 
obtained  from  toxicity  data  for  each 
taxonomic  class  is  usisd  to  calculate  WVs  for 
each  of  the  five  representative  species. 

C.  Calculation  of  Avian  and  filatnmalian 
Wildlife  Values  and  CLWC  Derivation.  The 
avian  WV  is  the  gaotueUic  raean  of  the  WVs 
calculated  for  the  three  representative  avian 
species.  The  mammalian  WV  is  the  geometrii: 
mean  of  the  WVs  calculated  for  the  two 
representative  mammalian  species.  The 
lower  of  the  mammalian  and  avian  WVs  must 
be  selected  as  the  GLWC 

III.  Parameters  of  the  Effect  Component  of 
the  Wildlife  Criteria  Methodology 

A.  Definitions.  The  following  definitions 
provide  additional  specificity  and  guidance 
in  the  evaluation  of  toxicity  data  and  the 
application  of  tiiis  mstbodology. 

Acceptable  endpoints.  For  the  purpose  of 
wildlife  criteria  deriratioo.  acceptable 
subchronic  and  chronic  endpoints  are  those 
which  affect  reproduoture  or  devefopmental 
success,  organismal  viability  or  growth,  or 
any  other  endpoint  which  is,  or  is  directly 
related  to,  parameters  that  influence 
population  dynamics. 


Ckronic  egeot.  An  adverse  effect  tliat  is 
measured  by  assessing  an  accpptoble 
endpoint.  and  results  from  cootiniuJ 
exposure  over  several  guneralions,  or  at  least 
over  a  significant  part  of  the  test  spt^cies' 
projected  life  span  or  life  stage. 

Lowest-obsaned-advurse-eiffcctlevnl 
(LOAELl  The  lowest  tested  dose  or 
concentration  ofa  substance  which  rtsulted 
in  an  observed  adverse  effort  in  exposed  test 
organisms  when  all  higher  doses  or 
concentrations  lesulied  iii  the  same  or  more 
severe  effects. 

No-dbseryed-advprse-effecf-level  fNOAEL). 
The  highest  tested  dose  or  concentration  of 
a  substance  which  resulted  in  no  observed 
adverse  effect  in  exposed  test  or^ganisms 
where  higher  doses  or  concentrations 
resulted  in  an  adverse  effect. 

Subchronic  effect.  An  adverse  effect, 
measured  by  assessing  an  acceptable 
endpoint,  resulting  from  continual  exposure 
for  a  period  of  time  less  than  that  deemed 
necessarj-  for  a  chronic  test. 

B.  Minimum  Toxicity  Database  for  Tier  J 
Criteria  Development.  A  TD  value  is  required 
for  criterion  calculation.  To  derive  a  Tier  1 
criterion  for  wildlife,  the  data  set  shall 
provide  enough  data  to  generate  «  subchronic 
or  chronic  dose-response  curve  for  any  given 
substance  for  both  mammalian  ^nd  avian 
species.  In  reviewing  the  toxicity  data 
available  which  meet  the  minimum  data 
requirements  for  each  taxonomic  class,  the 
following  order  of  preference  shaU  be  applied 
to  select  the  appropriate  TD  to  be  used  for 
calculation  of  individual  WVs.  Data  from 
poer-revicwed  field  studies  of  wildlife 
species  take  precedence  over  other  types  of 
studies,  where  such  studies  are  of  adequate 
quality.  As  acceptable  field  study  must  be  of 
subchronic  or  chronic  duration,  provide  a 
defensible,  chemical-specific  dose-response 
curve  in  which  cause  and  effect  are  clearly 
est.ibiished.  and  assess  acceptable  endpoints 
as  defined  in  this  document.  When 
acceptable  wildlife  field  studies  Ere  not 
available,  or  determined  to  be  of  inadequate 
quality,  the  needed  toxicity  infonration  may 
come  from  peer-reviewed  laboretory  studies. 
When  laboratory'  studies  are  used,  preference 
shall  be  given  to  laboralor>-  studies  with 
wildlife  species  over  traditional  laboratory 
animals  to  reduce  uncertainties  in  making 
interspecies  extrapolations.  All  available 
laboratory  data  and  field  studies  shall  bo 
reviewed  to  corroborate  the  final  GLWC,  to 
assess  the  reasonableness  of  the  toxicity 
value  used,  and  to  assess  tlie  appropriateness 
of  any  LTs  which  are  applied.  When 
evaluating  the  studies  from  which  a  test  dose 
is  derived  in  general,  the  following 
requirements  must  be  met: 

1.  The  manunalian  data  must  come  froin«t 
lea.st  one  well-conducted  study  of  90  days  or 
greater  designed  to  observe  subchronic  or 
chronic  efiects  as  defined  in  tins  documettt. 

2.  The  .avian  data  must  come  from  at  least 
one  well-coiuhicted  study  of  70  days  or 
gieater  designed  to  observe  sobchronic  or 
chronic  effects  as  defined  in  this  document. 

a.  In  reviewing  the  studies  from  which  a 
TD  is  derived  for  use  is  c&lcul8ting«  WV, 
studies  involving  exposure  routes  other  than 
oral  ma^  he  consMlarod  only  when  an 
eouivalent  osal  daih  doaecan  be  estimated 


and  technically  justified  hacanse  the  criteria 
ca Icailat ions  are  ibased  on  an  oral  route  of 
exposure. 

4.  In  assesskig  the  studies  whidh  mart  ihe 
minimutn  data  requirements,  preference 
should  be  given  to  studies  which  assess 
effiBcts  on  developmental  or  reproductive 
endpoints  because,  in  general,  these  are  more 
important  endpoiots  in  ensuring  that  a 
population's  productivity  is  maintained.  The 
Wildlife  TSD  provides  additional  discussian 
on  the  selection  of  an  cppropriate  toxicity 
study. 

C.  Selection  of  TD  Data.  In  selecting  data 
lo  be  used  in  the  derivation  of  WVs,  the 
evaluation  of  acceptable  endpoints,  es 
defmed  in  Section  III.A  of  this  appendix,  will 
be  the  primary  selection  criterion.  All  data 
not  part  of  the  selected  subset  may  be  used 

to  assess  the  reasonableness  of  the  toxicity 
value  and  the  appropriateness  of  the  Ufs 
which  are  applied. 

1.  If  moue  than  one  TD  value  is  available 
within  a  taxonomic  class,  based  on  differeivt 
endpoints  of  toxicity,  that  TD.  which  is  likely 
to  reflect  best  potential  impacts  to  wildlife 
populations  through  resultant  changes  in 
mortalitv'  or  fecundity  rates,  shall  be  used  for 
the  calculation  of  WVs. 

2.  If  more  than  one  TD  is  available  within 
a  taxonomic  class,  based  on  the  same 
endpoint  of  toxicity,  the  TD  from  the  most 
sensitive  species  shall  be  used. 

3.  If  more  than  one  TD  based  on  the  same 
endpoint  of  toxicity  is  available  for  a  given 
species,  the  TD  for  that  species  shall  be 
calculated  using  the  geometric  n»ean  of  rhose 
TDs. 

D.  Exposure  Assumptions  in  the 
Determmation  of  the  TD.  1.  In  those  cases  in 
whii.h  a  TD  is  available  in  un>ts  other  than 
milligrams  of  substance  per  kilograms  |)er 
day  (mg/kg/d),  the  following  procedures  shall 
be  used  to  convert  the  TD  to  the  appropriate 
units  prior  to  calculating  a  WV. 

2.  II  the  TD  is  given  in  milligrams  of 
toxicant  per  liter  of  water  consumed  bv  the 
test  animals  (mg/L).  the  TD  shall  be 
multiplied  by  the  daily  average  volume  of 
wafer  consumed  by  the  test  animals  in  liters 
per  dsy  (L/d)  and  dii-ided  by  the  average 
weight  of  the  test  animals  in  kilograms  (kg) 

3.  If  the  TD  is  given  in  railllgrams  of 
toxicant  per  kilogram  of  food  consumed  hy 
the  test  animals  (mg/kg),  the  TD  shall  be 
multiplied  by  the  average  amount  of  food  in 
kilograms  consumed  daily  by  the  test  animals 
(kg/d)  and  divided  by  the  average  weight  of 
the  test  animals  in  kilograms  (kg). 

E.  Drinkjngand  Feeding  Rates.  1.  When 
drinking  and  feeding  rates  and  body  weight 
are  needed  to  express  the  TD  in  milUgrams 
of  substance  per  kilograms  per  day  (mg/kg/ 
d).  they  are  obtained  from  the  study  from 
which  the  TD  was  derived.  If  not  already 
determined,  body  weight,  and  drinking  and 
feeding  rates  are  to  be  converted  to  a  wet 
weight  basis. 

2.  If  the  study  does  not  provide  the  needed 
values,  the  values  shall  be  determined  from 
appropriate  scientific  literature.  For  stadtes 
done  with  domestic  laboratory  animah. 
either  the  Registry  of  Toxic  Effects  off 
Cfaemtcal  Substanees  (Nsrional  Institute  ^r 
Occupational  Safety  and  Health,  ^w  latefl 
edition.  Ciacannati.  OU).  or 


Racommendatiens  for  and  Documentation  of 
BiologicaJ  Values  for  Uae  in  Risk  Assessment 
[VS.  EPA,  1988)  sbouM  be  consulted.  When 
these  references  do  not  contain  exposure 
information  for  the  species  4iaed  m  a  given 
study,  aither  the  aliometric  aquations  from 
Calderand  flsaun  (I983)and  Nagy  (1967), 
which  are  presented  below,  or  tlie  exposure 
estimation  methods  presented  in  Chapter  4  of 
the  Wildlife  Exposure  Factors  Handbook 
(U.S.  EPA,  1993),  shoaW  be  applied  to 
approximate  the  needed  feeding  or  drinking 
rates.  Additional  discussion  and 
recommendations  are  provided  in  the 
Wildlife  TSD.  The  choice  of  the  methods 
described  above  is  at  the  discretion  of  the 
Stale  or  Tribe. 

3.  For  mammalian  species,  tt»e  genenil 
allometric equations  are: 

a.  F  =  0.0687  K  (Wl)"« 
Where: 

F  =  Feeding  rate  of  mammalian  species  in 
kilograms  per  day  (kg/d)  dry  weight. 
Wl  =  Average  weight  in  kilograms  (kg)  of  the 
test  animals. 


b.  W  =  0.099  K iWl)"* 
Whate: 

W  =  Drinking  rete  of  nramnralian  species  in 

liters  per  day  (L/d). 
Wl  =  Average  wei^t  in  kilograms  fkg)  of  the 
test  animals. 
4.  For  avian  species,  the  general  allometric 
equations  are: 

a.  F  =  0.0582  fWf)o«> 
Where; 

F  =  Feeding  rate  of  avian  species  in  kilograms 

per  day  (kg/d)  dry  weight. 
Wt  =  Average  weight  in  kilograms  (kg)  of  rfie 

test  animals. 

b.  W  =  0.059  X  (Wtjc 
Where; 

W  =  Drinking  rate  of  avian  species  in  liters 

perday  iL/d). 
Wt  =  Average  weight  in  kilograms  fkg)  of  the 

test  animals. 

F.  LOAEL  to  NOAEL  Extrapolations  I UFd 
In  those  cases  in  which  a  NOAEL  is 
unavailable  as  the  TD  and  a  LOAEL  is 
availabl.',  the  LOAEL  may  be  used  to 
estimate  the  NOAEL.  If  used,  the  LOAEL 
shall  be  divided  by  an  UF  to  estimate  a 
NOAEL  for  use  in  deriving  WVs.  The  value 
of  the  UF  shall  not  be  less  than  one  and 
should  not  exceed  10,  dependiryg  on  the 
dose-response  cur\e  and  any  other  available 
data,  ard  is  represented  by  UFl  in  the 
eqaation  expressed  in  Section  II.A  of  this 
appendix.  Guidance  for  selecting  an 
appropriate  UFl,  based  on  a  review  of 
available  wildlife  toxicity  data,  is  available  in 
the  Wildlife  TSD. 

G.  Subchronic  lo  Chronic  Extropolatioas 
lUSs).  In  instances  where  only  subchronic 
data  are  available,  the  TD  may  be  derived 
from  subchronic  data.  In  such  caFes,  the  TD 
shall  be  divided  by  an  UF  to  exirapolaite  from 
subchronic  to  chronic  levels.  The  value  of  the 
UF  shall  not  be  less  than  one  and  should  not 
exceed  10,  and  is  represented  by  LfFs  tn  the 
eqaation  expressed  in  Section  B.A  of  this 
appendix.  Tliis  factor  ts  to  be  used  when 
assessing  highly  bioaccumulative  substances 
where  toxiookimtic  coasideretfons  Rttggest 
that  a  hioavsay  nif  Hmited  length 


UMI 
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undervstimates  chronic  effects.  Guidance  for 
selecting  an  appropriate  UFs.  based  on  a 
review  of  available  wildlife  toxicity  data,  is 
available  in  the  Wildlife  TSD. 

H.  Interspecies  Extrapolations  (UFa.)-  1. 
The  selection  of  the  UFa  shall  be  based  on 
the  available  toxicological  data  and  on 
available  data  concerning  the 
physicochemical.  toxicokinetic.  and 
toxicodynamic  properties  of  the  substance  in 
question  and  the  amount  and  quality  of 
available  data.  This  value  is  an  UP  that  is 
intended  to  account  for  differences  in 
toxicological  sensitivity  among  species. 
Guidance  for  selecting  an  appropriate  UFa, 
based  on  a  review  of  available  wildlife 
toxicity  data,  is  available  in  the  Wildlife  TSD. 
Additional  discussion  of  an  interspecies  UF 
located  in  appendix  A  to  the  Great  Lakes 
Water  Quality  Initiative  Technical  Support 
Document  for  Human  Health  Criteria  may  be 
useful  in  determining  the  appropriate  value 
for  UFa 

2.  For  the  derivation  of  Tier  I  criteria,  a 
UFa  shall  not  be  less  than  one  and  should 
not  exceed  100.  and  shall  be  applied  to  each 
of  the  five  representative  sp>ecies,  based  on 
existing  data  and  best  professional  judgment. 
The  value  of  UFa  may  differ  for  each  of  the 
representative  species. 

3.  For  Tier  I  wildlife  criteria,  the  UFa  shall 
be  used  only  for  extrapolating  toxicity  data 
across  species  within  a  taxonomic  class, 
except  as  provided  below.  The  Tier  I  UFa  is 
not  intended  for  interclass  extrapolations 
because  of  the  poorly  defmed  comparative 
toxicokinetic  and  toxicodynamic  parameters 
between  mammals  and  birds.  However,  an 
interclass  extrapolation  employing  a  UFa 
may  be  used  for  a  given  chemical  if  it  can 

be  supported  by  a  validated  biologically- 


based  dose-respK>nse  model  or  by  an  analysis 
of  interclass  toxicological  data,  considering 
acceptable  endpoints.  for  a  chemical  analog 
that  acts  under  the  same  mode  of  toxic 
action. 

IV.  Parameters  of  the  Exposure  Component 
of  the  Wildlife  Criteria  Methodology 

A.  Drinking  and  Feeding  Rates  of 
Representative  Species.  The  body  weights 
(Wt).  feeding  rates  (Fm).  drinking  rates  (W), 
and  trophic  level  dietary  composition  (as 
food  ingestion  rate  and  percent  in  diet)  for 
each  of  the  fn-e  representative  sjjecies  are 
presented  in  Table  D-2  of  this  appendix. 
Guidance  on  incorporating  the  non-aquatic 
portion  of  the  bald  eagle  and  mink  diets  in 
the  criteria  calculations  is  available  in  the 
Wildlife  TSD. 

B.  BAFs.  The  Methodology  for 
Development  of  Bioaccumulation  Factors  is 
presented  in  appendix  B  to  part  132.  Trophic 
level  3  and  4  BAFs  are  used  to  derive  Wvs 
because  these  are  the  trophic  levels  at  which 
the  representative  species  feed. 

V.  References 

A.  Barnes.  DC.  and  M.  Dourson.  1988. 
Reference  Dose  (RfD):  Description  and  Use  in 
Health  Risk  Assessments.  Regul.  Toxicol. 
Pharmacol.  8:471-486. 

B.  Calder  111.  W.A.  and  E.|.  Braun.  1983. 
Scaling  of  Osmotic  Regulation  in  Mammals 
and  Birds.  American  Journal  of  Physiology. 
244:601-606. 

C.  Nagy.  K  A.  1987.  Field  Metabolic  Rate 
and  Food  Requirement  Scaling  in  Mammals 
and  Birds.  Ecological  Monographs. 
57(21:111-128. 

D.  National  Academy  of  Sciences.  1977. 
Chemical  Contaminants:  Safety  and  Risk 


Assessment,  in  Drinking  Water  and  Health, 
Volume  1.  National  Academy  Press. 

E.  National  Academy  of  Sciences.  1980. 
Problems  of  Risk  Estimation,  in  Drinking 
Water  and  Health.  Volume  3.  National 
Academy  Press. 

F.  National  Institute  for  Occupational 
Safety  and  Health.  Latest  edition.  Registry  of 
Toxic  Effects  of  Chemical  Substances. 
Division  of  Standards  Development  and 
Technology  Transfer.  (Available  only  on 
microfiche  or  as  an  electronic  database.) 

G.  U.S.  EPA.  1980.  Appendix  C.  Guidelines 
and  Methodology  Used  in  the  Preparation  of 
Health  Effect  Assessment  Chapters  of  the 
Consent  Decree  Water  Criteria  Documents, 
pp.  79347-79357  in  Water  Quality  Criteria 
Documents:  Availability.  Available  from  U.S. 
Environmental  Protection  Agency.  OiTice  of 
Water  Resource  Center  (WH-550A).  401  M 
St.  SW.  Washington.  DC  20460. 

H.  U.S.  EPA.  1988.  Recommendations  for. 
and  documentation  of,  biological  values  for 
use  in  risk  assessment.  NTIS-PB88-1 79874. 

1.  U.S.  EPA.  1993.  Wildlife  Exposure 
Factors  Handbook,  Volumes  I  and  II.  EPA/ 
600/R-93/187a  and  b. 

Tables  to  Appendix  D  to  Pari  132 

Table  D-1  .—Tier  I  Great  Lakes 
Wildlife  Criteria 


Federal  Resister  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995  /  Rules  and  Regulations       15413 


Substance 


DDT  &  Metabolites 

Mercury  

PCBs  (total)  

2.3,7,&-TCDD 


Criterion 
(M9/I-) 


1.1  E-5 
1.3E-3 
7.4E-5 
3.1E-9 


Table  D-2.— Exposure  Parameters  for  the  Five  Representative  Species  Identified  tor  Protection 


Speoes  (units) 

Adult  body 
weight  (kg) 

Water  trv 

gestton  rate 

(Uday) 

Food  ingestion  rate  of  prey  in  each 
trophic  level  (kg/day) 

Trophk:  level  of  prey  (percent  of  diet) 

Mink  

Otter  „ 

Kingfisher  ....1. 

Herring  gull  

0.80 
7.4 
0.15 
1.1 

4.6 

0.081 
0.600 
0.017 
0.063 

0.160 

TL3:  0.159:  Other:  0.0177  „ 

TL3:  0.977;  TL4:  0.244 

TL3:  0.0672  

TL3:  0.192:  TL4;  0.0480 

TL3:  90;  Other:  10. 

TL3:  80;  TL4:  20. 

TL3:  100. 

Fish:  90— TL3:  80;  TL4:  20. 

Bald  eagle 

Other:  0.0267  „.... 

TL3  0.371:  TL4:  0.0929 

Other:  10. 

Fish:  92— TL3:  80;  TL4:  20. 

PB;  00283:  Other:  0.0121  

Birds:  8 — PB:  70;  norvaquatic:  30. 

NOTE:  TL3=trophic  level  three  fish;     TL4=trophic  level  four  fish;     PB=piscivorous  birds;     Othef=non-aquatic  birds  and  mammals. 


Appendix  E  lo  Part  132 — Great  Lakes  Water 
Quality  Initiative  Antidegradation  Policy 

Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  (as  protective  as) 
appendix  E  to  part  132. 

The  State  or  Tribe  shall  adopt  an 
antidegradation  standard  applicable  to  all 
waters  of  the  Great  Lakes  System  and  identify 
the  methods  for  implementing  such  a 
standard.  Consistent  with  40  CFR  131.12.  an 
acceptable  antidegradation  standard  and 
implementation  procedure  are  required 
elements  of  a  State's  or  Tribe's  water  quality 
standards  program.  Consistent  with  40  CFR 
131.6,  a  complete  water  quality  standards 
submission  needs  to  include  both  an 
antidegradation  standard  and  antidegradation 


implementation  procedures.  At  a  minimum. 
States  and  Tribes  shall  adopt  provisions  in 
their  antidegradation  standard  and 
implementation  methods  consistent  with 
sections  I,  II,  III  and  IV  of  this  appendix, 
applicable  to  pollutants  identified  as 
bioaccumulative  chemicals  of  concern 
(BCCs). 

I.  Antidegradation  Standard 

This  antidegradation  standard  shall  be 
applicable  to  any  action  or  activity  by  any 
source,  point  or  nonpoint.  of  pollutants  that 
is  anticipated  to  result  in  an  increased 
loading  of  BCCs  to  surface  waters  of  the  Great 
Lakes  System  and  for  which  independent 
regulatory  authority  exists  requiring 


compliance  with  water  quality  standards. 
Pursuant  to  this  standard: 

A.  Existing  instream  water  uses,  as  defined 
pursuant  to  40  CFR  131.  and  the  level  of 
water  quality  necessary  to  protect  existing 
uses  shall  be  maintained  and  protected. 
Where  designated  uses  of  the  waterbody  are 
impaired,  there  shall  be  no  lowering  of  the 
water  quality  with  resp>ect  to  the  jxillutant  or 
pollutants  which  are  causing  the  impairment: 

B.  Where,  for  any  f»arameter,  the  quality  of 
the  waters  exceed  levels  necessary  to  support 
the  propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the  waters, 
that  water  shall  be  considered  high  quality 
for  that  parameter  consistent  with  the 
definition  of  high  quality  water  found  at 
section  II.  A  of  this  appendix  and  that  quality 


shall  be  maintained  and  protected  unluss  the 
State  or  Tribe  finds,  after  full  satisfac  tion  of 
intergovernmental  coordination  and  public 
panicipation  provisions  of  the  State's  or 
Tribe's  continuing  planning  process,  that 
allowing  lower  water  quality  is  necessary  to 
accommodate  im|x>rtant  economic  or  sorial 
development  in  the  area  in  which  the  waters 
are  located.  In  allowing  such  degradation,  the 
State  or  Tribe  shall  assure  water  quality 
adequate  lo  protect  existing  uses  fully. 
Further,  the  State  or  Tribe  shall  assure  that 
there  shall  be  achieved  the  highest  statutory 
and  regulatory  requirements  for  all  new  and 
existing  point  sources  and  all  cost-effective 
and  reasonable  best  management  practices 
for  nonpoint  source  control.  The  State  or 
Tribe  shall  utilize  the  Antidegradation 
Implementation  Procedures  adopted 
pursuant  lo  the  requirements  of  this 
regulation  in  determining  if  any  lowering  of 
water  quality  will  be  allowed; 

C.  Where  high  quality  waters  constitute  an 
outstanding  national  resource,  such  as  waters 
of  national  and  State  parks  and  wildlife 
refuges  and  waters  of  exceptional 
recreational  or  ecological  significance,  that 
water  quality  shall  be  maintained  and 
protected;  and 

D.  In  those  cases  where  the  potential 
lowering  of  water  quality  is  associated  with 
a  thermal  discharge,  the  decision  to  allow 
such  degradation  shall  be  consistent  with 
section  316  of  the  Clean  Water  Act  (CWA). 

n.  Antidegradation  Implementation 
Procedures 

A.  Definitions. 

Control  Document.  Any  authorization 
issued  by  a  State.  Tribal  or  Federal  agency  to 
any  source  of  pollutants  to  waters  under  its 
jurisdiction  that  specifies  conditions  under 
which  the  source  is  allowed  to  operate. 

High  quality  waters.  High  quality  waters 
are  water  bodies  in  which,  on  a  parameter  by 
parameter  basis,  the  quality  of  the  waters 
exceeds  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and  wildlife 
and  recreation  in  and  on  the  water 

Lake  Superior  Basin — Outstanding 
International  Resource  Waters.  Those  waters 
designated  as  such  by  a  Tribe  or  State 
consistent  with  the  September  1991  Bi- 
National  Program  to  Restore  and  Protect  the 
Lake  Superior  Basin.  The  purpose  of  such 
designations  shall  be  to  ensure  that  any  new 
or  increased  discharges  of  Lake  Superior 
bioaccumulative  substances  of  immediate 
concern  are  subject  to  best  technology  in 
process  and  treatment  requirements. 

Lake  Superior  Basin — Outstanding 
S'ational  Resource  Waters.  Those  waters 
designated  as  such  by  a  Tribe  or  State 
consistent  with  the  September  1991  Bi- 
Nalional  Program  to  Restore  and  Protect  the 
Lake  Superior  Basin.  The  purpose  of  such 
designations  shall  be  to  prohibit  new  or 
increased  discharges  of  Lake  Superior 
bioaccumulative  substances  of  immediate 
concern  from  pwint  sources  in  these  areas. 

Lake  Superior  bioaccumulative  substances 
of  immediate  concern.  A  list  of  substances 
identified  in  the  September  1991  Bi-National 
Program  to  Restore  and  Protect  the  Lake 
Superior  Basin.  They  include:  2,  3,  7.  8- 
TCDD;  ocfachlorostvTene; 


hexachlorobenzene:  chlordane;  DDT,  DDE, 
and  o'her  metabolites;  foxaphene;  PCBs;  and 
mercury.  Other  chemicals  mav  be  added  to 
the  list  following  States'  or  Tribes' 
assessments  of  environmental  effects  and 
impacts  and  after  public  review  and 
comment. 

Outstanding  National  Resource  Wafers. 
Those  waters  designated  as  such  by  a  Tribe 
or  State.  The  State  or  Tribal  designation  shall 
describe  the  quality  of  such  waters  to  serve 
as  the  benchmark  of  the  water  quality  that 
shall  be  maintained  and  protected.  Waters 
that  may  be  considered  for  designation  as 
Outstanding  National  Resource  Waters 
include,  but  are  not  limited  to.  water  bodies 
that  are  recognized  as: 

Important  because  of  protection  through 
official  action,  such  as  Federal  or  State  law. 
Presidential  or  secretarial  action, 
international  treaty,  or  interstate  compact; 

Having  exceptional  recreational 
significance: 

Having  exceptional  ecological  significance; 

Having  other  special  environmental, 
recreational,  or  ecological  attributes;  or 
waters  whose  designation  as  Outstanding 
National  Resource  Waters  is  reasonably 
necessary  for  the  protection  of  other  waters 
so  designated. 

Significant  Lowering  of  Water  Quality.  A 
significant  lowering  of  water  quality  occurs 
when  there  is  a  new  or  increased  loading  of 
any  BCC  from  any  regulated  existing  or  new 
facility,  either  point  source  or  nonpoint 
source  for  which  there  is  a  control  document 
or  reviewable  action,  as  a  result  of  any 
activity  including,  but  not  limited  to: 

(1)  Construction  of  a  new  regulated  facility 
or  modification  of  an  existing  regulated 
facility  such  that  a  new  or  modified  control 
document  is  required; 

(2)  Modification  of  an  existing  regulated 
facility  operating  under  a  current  control 
document  such  that  the  production  capacity 
of  the  facility  is  increased; 

(3)  Addition  of  a  new  source  of  untreated 
or  pretreated  effluent  containing  or  expected 
to  contain  any  BCC  to  an  existing  wastewater 
treatment  works,  whether  public  or  private; 

(4)  A  request  for  an  increased  limit  in  an 
applicable  control  document; 

(5)  Other  deliberate  activities  that,  based 
on  the  information  available,  could  be 
reasonably  expected  to  result  in  an  inr  reased 
loading  of  any  BCC  to  any  waters  of  the  Great 
Lakes  System. 

b.  Notwithstanding  the  above,  changes  in 
loadings  of  any  BCC  within  the  existing 
capacity  and  processes,  and  that  are  <  overed 
by  the  existing  applicable  control  document, 
are  not  subject  to  an  antidegradation  review 
These  changes  include,  but  are  not  limited  to: 

(1)  Normal  operational  variability: 

(2)  Changes  in  intake  water  pollutants; 

(3)  Increasing  the  production  hours  of  the 
facility,  (e.g..  adding  a  second  shift);  or 

(4)  Increasing  the  rate  of  production. 

C.  Also,  excluded  from  an  antidegradation 
review  are  new  effluent  limits  based  on 
improved  monitoring  data  or  new  water 
quality  criteria  or  values  that  are  not  a  result 
of  changes  in  pollutant  loading. 

B.  For  all  waters,  the  Director  shall  ensure 
that  the  level  of  water  quality  necessary  to 
protect  existing  uses  is  maintained.  In  order 


to  achieve  this  requirement,  and  consistent 
with  40  CFR  131.10.  water  quality  standards 
usedesignations  must  include  all  existing 
uses.  Controls  shall  be  established  as 
necessary  on  point  and  nonpoint  sourres  of 
pollutants  to  ensure  that  the  criteria 
applicable  to  the  designated  use  are  ac  hieved 
in  the  water  and  that  any  designated  use  of 
a  downstream  water  is  protected.  Where 
water  quality  does  not  support  the  designated 
uses  of  a  waterbody  or  ambient  pollutant 
concentrations  exceed  water  quality  criteria 
applicable  to  that  waterbody.  the  Director 
shall  not  allow  a  lowering  of  water  quality  for 
the  pollutant  or  pollutants  preventing  the 
attainment  of  such  uses  or  exceeding  such 
criteria. 

C.  For  Outstanding  National  Resourr  e 
Waters: 

1.  The  Director  shall  ensure,  through  the 
application  of  appropriate  controls  on 
pollutant  sources,  that  water  quality  is 
maintained  and  protected. 

2.  Exception.  A  short-term,  temporary  (i.e.. 
weeks  or  months)  lowering  of  water  quality 
may  be  permitted  by  the  Director. 

D.  For  high  quality  waters,  the  Director 
shall  ensure  that  no  action  resulting  in  a 
lowering  of  water  quality  occurs  unless  an 
antidegradation  demonstration  has  been 
completed  pursuant  to  section  III  of  this 
appendix  and  the  information  thus  provided 
is  determined  by  the  Director  pursuant  to 
section  IV  of  this  appendix  to  adequately 
support  the  lowering  of  water  quality. 

1.  The  Director  shell  establish  conditions 
in  the  control  document  applicable  to  the 
regulated  facility  that  prohibit  the  regulated 
facility  from  undertaking  any  deliberate 
action,  such  that  there  would  be  an  increase 
in  the  rate  of  mass  loading  of  any  BCC.  unless 
an  antidegradation  dftnonstration  is 
provided  to  the  Director  and  approved 
pursuant  to  section  IV  of  this  appendix  prior 
to  commencement  of  the  action.  Imposition 
of  limits  due  to  improved  monitoring  data  or 
new  water  quality  criteria  or  values,  or 
changes  in  loadings  of  any  BCC  within  the 
existing  capacity  and  processes,  and  that  are 
covered  by  the  existing  applicable  control 
document,  are  not  subject  to  an 
antidegradation  review. 

2.  For  BCCs  known  or  believed  to  be 
present  in  a  discharge,  from  a  point  or 
nonpoint  source,  a  monitoring  requirement 
shall  be  included  in  the  control  document. 
The  c;onlrol  document  shall  also  include  a 
provision  requiring  the  source  to  notify  the 
Director  or  any  increased  loadings.  Ufxin 
notification,  the  Director  shall  require  ac  tions 
as  necessar\-  to  reduce  or  eliminate  the 
increased  loading. 

.1.  Fact  Sheets  prepared  pursuant  to  40  CKR 
124.8  and  124.56  shall  reflect  any  conditions 
developed  under  sections  II.D.l  or  II. D. 2  ol 
this  apjjendix  and  included  in  a  permit. 

E.  Special  Provisions  for  Lake  Superior.Thf 
following  conditions  apply  in  addition  to 
those  specified  in  sec  tion  11. B  through  II  C  of 
this  app)endix  for  waters  of  Lake  Superior  so 
designated. 

1.  A  State  or  Tribe  may  designate  c  eriain 
specified  areas  of  the  Lake  Superior  Basin  as 
Lake  Superior  Basin — Outstanding  National 
Resource  Waters  for  the  purpose  of 
prohibiting  the  new  or  increased  disc  hargc*  o! 


UMI 
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l^ke  Sitperiur  iMoaccumufativo  uUMlaoce^of 
iriiniM&ifS  concern  from  point  sources  in 
th«^s«>  areas. 

2.  States  and  TribM  may  denlKnale  all 
waters  of  the  Laker  Supeiuir  Basin  as 
Out.<ilaKdiiig.fnteraational  Resourct;  Waters 
tor  the  purpose  ofrestnctinfi  the  increased 
clischargp  of  Labi  5>uperior  bioaccumulative 
>iubslance«  of  irnmediate  concern  Erom  poiot 
source*  consistent  with  the  requirements  of 
sections  ni.Cand  fV  B  of  this  appendix. 

F  Exemptions  Except  as  the  Director  may 
deleniMne  on  a  ca>e-by-case  basis  that  the 
apphcaiion  of  these  procedures  is  required  to 
adequately  protect  water  quality,  or  as  the 
affected  waterbody  is  an  Outstandinfi 
National  Resource  Water  as  defined  m 
section  n.A  of  this  appendix,  the  procedures 
in  this  pert  do  not  apply  tot 

1.  Short-term,  temporary  (ue..  weeks  or 
monthsl  lokwerio^  of  water  quality : 

2  Bypasses  that  are  not  prohibited  at  4U 
CFR  122.4IlmUaad 

3.  Response  action*  pursuant  to  the 
Ci)mprehensiveEnvifoamtnlal  Response. 
Compensation  and  LiebiUty  Act  (UiRCLAl. 
as  ameMiad.  or  simiiar  Federal.  State  or 
Tribal  authorities,  undertaken  to  alleviate  a 
release  into  the  aavuocuneDt  of  hazardous 
substances,  poilutani*  or  contaiiunen.ts 
which  may  pone  an  inuntnent  and  substantial 
danger  to  public  beelth  or  welfare. 

III.  AutiJIggi a^elien  Onnomtration 

Any  entity  seeking,  to  lower  water  quality' 
in  a  high  quality  water  or  create  a  new  or 
increased  discharge  of  Lake  Superior 
hioaccumulative  substances  of  immediate 
concern  in  a  Lake  Superior  Outstanding 
InlernationaT  Resource  Water  must  first,  as 
required  by  sections  11. Dor  II.E.2of  this 
appendix,  submit  an  antidegradatioa 
demonstration  for  consideration  by  the 
Director.  Stales  and  Tribes  should  tailor  the 
levet  of  detail  and  documentation  in 
antidettradation  reviews,  to  the  specific 
cir(  umstances  encountered  The 
anlidef^adation  demonstration  shall  incFude 
the  forfowinf^ 

A  Pollution  Prevention  Alternatives 
Analysis.  Identify  any  cost-effective  pollution 
prevention  alternatives  and  techniques  that 
are  avaitable  to  the  entity,  that  would 
eliminate  or  significanlly  reduce  the  extent  to 
which  the  increased  (oading  results  in  a 
lowering  of  water  quality. 

B.  Alternative  or  Enhanced  Treatment 
Analysrs.  Identify  alternative  or  enhanced 
treatment  techniques  that  are  available  to  the 
entity  that  would  eliminate  the  lowering  of 
water  quality  and  their  costs  relative  to  th«' 
cost  of  treatment  necessary  to  achieve 
applicable  efTTueat  imitations. 

C.  Lake  Superior.  If  the  States  or  Tribes 
designate  (he  waters  of  Lake  Superior  as 
OiUstandinf^lntemational  Resource  Waters 
pursuant  to  section  [I.E.2  of  this  appendix, 
then  any  entity  proposing  a  new  or  increased 
discharge  of  any  Lake  Superior 
hioaccumulative  substance  of  immediate 

( oncern  to  the  Lake  Superior  Basin  shall 
identify  the  best  technology  in  process  and 
treatment  to  eliminate  or  reduce  the  extent  of 
the  lowering  of  water  quality.  In  this  case,  the 
requirements  in  section  m.B  of  this  appendix 
d(i  not  apply. 


U  litipftrtanl  Socio/  or  Ei-on»mu: 
Development  AiiatysMi  Identity  lhesot.ial  or 
economic  development  and  the  benefits  to 
the  area  in  wiuckt  the  waters  are  located  th^t 
will  be  forcgpne  if  the  lowering  of  water 
quality  is  not  allowed 

E.  Special  Provision  for  Hemedial  Action> 
Entities  propo*iug  remedisi  actions  pursuant 
to  iIk  CERCLA.  as  aotended.  corrective 
actions  pursuant  to  the  Resource 
Conservation  and  Recovery  Act.asanumded. 
or  similar  acticuvs  pur<Biaiii  to  other  Federal 
or  State  enviroaoientel  statutes  may  submit 
information  to  the  Director  that  demonstrates 
that  the  action  utilizes  tbe  most  cost  effective 
pollution  pre\'ention  and  treatment 
technique*  available,  and  minimizes  the 
necessary  lowenng of  water  quality,  in  lieu 
of  the  information  required  by  sections  Ul.B 
through  ULD  of  this  appendix. 

IV.  Antidegradatien  Decision        « 

A.  Once  the  Director  determines  that  the 
information  provided  by  the  entity  proposing 
to  increase  loadings  is  administratively 
complete,  (ht  Director  shall  use  that 
information  to  determine  whether  or  not  the 
lowenngof  water  quality  is  necessary,  and. 
if  if  is  necessary,  whether  or  not  the  lowering 
of  water  quality  will  support  important  social 
and  economic  development  in  the  area.  If  the 
proposed  fowermg  of  water  quality  is  either 
nor  necessary,  or  wift  not  support  important 
social  and  economic  development,  the 
Director  shall  deny  the  request  to  lower  water 
qualify.  If  the  lowering  of  water  quality  is 
necessary,  and  will  support  important  social 
and  economic  development,  the  Director  may 
allow  all  or  part  of  the  proposed  lowering  to 
occur  as  necessary  fo  accommodate  the 
important  social  and  economic  development. 
In  no  event  may  the  decision  reached  under 
this  section  allow  water  qxralify  to  be  lowered 
below  the  mintmum  ferel  required  to  fully 
support  existing  arrd  designated  uses.  The 
decision  of  the  Director  she!!  be  subiect  to  the 
puWic  participation  requirements  of  40  CFR 
25 

B.  If  States  desigt>ate  the  waters  of  Lake 
Superior  as  Owtstattdtttg  hnfemational 
Resowrce  Waters  pursuant  fo  section  fl.E  2  of 
this  appendix,  any  entity  reque*tir»g  to  lower 
water  qtialfty  in  the  Lake  5»opeTior  Basin  as 

a  result  of  the  new  or  increased  discharge  of 
any  Lake  JJupenor  btoeccumulative 
snbstanre-of  immediate conrem  shall  be 
required  to  install  and  utilize  the  best 
technola^  in  process  and  fieetmenf  as 
identified  by  the  Director. 

Appendix  F  to  Part  132— Great  Lakes  Water 
Quality  UutMUve  loiplenentatioa 
Procedures 

Procedure  1:  Site^specific  Modifications  to 
Criteria  and  Values 

Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  Cas  protective  as) 
this  procedure. 

A  Requirements  for  Site-specific 
Modifications  to  Criteria  and  Values.  Criteria 
and  values  may  be  modified  on  a  site-specific 
basis  to  reflect  local  environmental 
conditions  as  restricted  by  the  following 
provisions.  Any  such  modifications  must  be 
protective  of  designated  uses  and  aquatic  life, 
wildlife  or  human  health  and  be  submitted 


to  br.\  for  ai^prov^L  In  addition,  any  site- 
specific  HHtdifK-^uMis  liww  restilt  in  less 
stringent  criteria  must  be  b.is«>d  on  a  sound 
scienlifii  rationale  and  shall  not  be  likely  to 
ieopardi/e  the  continued  existent  e  o( 
endangered  or  threatened  speiie.s  lifted  or 
proposed  under  section  4  of  the  Endangered 
Species  Act  (ESAlor  result  in  the  destruction 
or  adverse  modificatioa  of  such  species' 
critical  habitat.  Wlore  stnng^mt  modifications 
shall  be  developed  to  protet  t  ei)d<ingrred  or 
threatened  species  listed  or  prupoxed  under 
section  4  of  the  ESA.  where  su<  h 
modifications  are  necessary  to  ensure  that 
water  quality  is  not  likely  to  jeopardize  the 
continued  existence  of  such  species  or  result 
in  the  destruction  or  adverse  modification  of 
such  species'  critical  habitat.  More  stringent 
modifications  may  also  be  developed  to 
protect  candidate  (Cll  specie*  beuig 
considered  by  the  U.S.  Fisb  and  Wildlife 
Serv  ice  (FWS)  for  listing  under  section  4  of 
the  ESA.  where  such  modifications  are 
necessary  to  protect  such  species. 
1.  Aquatic  Life. 

a.  Aquatic  liie  criteria  or  values  may  be 
modified  on  a  site-specific  basis  to  provide 
an  additional  level  of  protection,  pursuant  to 
authority  reserved  to  the  States  and  Tribes 
under  Clean  Water  Act  (CWAl  section  510 

Guidance  on  developing  site-specific 
criteria  in  these  instances  is  provided  in 
Chapter  3  of  the  US.  EPA  Water  Quality 
Standards  Handbook.  Second  Edition — 
Revised  (199»|. 

b.  Less  stringent  site-sp)ecific  modifications 
to  chronic  or  acute  aquatic  life  criteria  or 
values  may  be  developed  when; 

i.  The  local  water  qcnlity  characteristics 
such  as  Ph.  hardness,  temperature,  color,  etc.. 
alter  the  biological  avaitabilily  or  toxicity  of 
a  jxillutant.  or 

il.  The  sensitivity  of  the  aquatic  Of^nisms 
species  that  "occur  al  the  site"  differs  &oai 
the  spiecies  actually  tested  in  developing  the 
criteria.  The  phrase  "occur  at  the  site" 
includes  the  spet  ies.  genera,  families,  orders, 
classes,  and  phyla  that:  are  usually  present  al 
the  site;  are  present  at  the  site  only 
seasonally  due  to  migration,  are  present 
intermittently  because  they  periodically 
return  to  or  extend  iheu  ranges  into  the  site; 
were  present  at  the  site  in  the  past,  are  not 
currently  present  at  the  site  due  to  degraded 
conditions,  and  are  expected  to  return  to  the 
site  when  conditions  improve;  are  present  in 
nearby  bodies  of  water,  are  not  currently 
present  at  the  site  due  to  degraded 
conditions,  and  are  expected  to  be  present  al 
the  site  when  conditions  improve.  The  taxa 
that  "occur  al  the  site"  cannot  be  determined 
merely  by  sampling  downstream  and/or 
upstream  of  the  site  at  one  point  in  lime. 
"Occur  al  the  site"  does  not  Include  taxa  that 
were  once  present  at  the  site  but  cannot  exist 
at  the  site  now  due  to  permanent  physical 
alteration  of  the  habitat  at  the  site  resulting, 
for  example,  from  dams.  etc. 

c.  Less  stringent  modifications  also  may  be 
developed  to  acute  and  chronic  aquatic  life 
criteria  or  values  to  reflect  local  physical  and 
hydrological  conditions. 

Guidance  on  developing  ;>ite-specific 
criteria  is  provided  in  Chapter  3  of  the  U.S. 
EPA  Water  Quality  Standards  Handbook. 
Second  Edition— Revised  (1994). 


d.  Any  modifications  to  protee  t  threatened 
or  endangered  aquatic  species  required  by 
procedure  1. A  of  this  appendix  may  be 
accomplished  using  either  of  the  tvvo 
following  procedures: 

i.  If  the  Species  Mean  Acute  Value  (S.MAV) 
for  a  listed  or  proposed  species,  or  for  a 
surrogate  of  such  species,  is  lower  than  the 
calculated  Final  Acute  Value  (FAV).  such 
lower  SMAV  may  be  used  instead  of  the 
calculated  FAV  in  developing  site-specific 
modified  criteria;  or. 

ii.  The  site-spiecific  criteria  may  be 
calculated  using  the  recalculation  procedure 
for  site-specific  modifications  described  in 
Chapter  3  of  the  U.S.  EPA  Water  Qualitv 
Standards  Handbook,  Second  Edition- 
Revised  (1994). 

2.  Wildlife. 

a.  Wildlife  water  quality  criteria  may  be 
modified  on  a  site-specific  basis  to  provide 
an  additional  level  of  protection,  pursuant  to 
authority  reser\ed  to  the  States  and  Tribes 
under  CWA  section  510. 

b.  Less  stringent  site-specific  modifications 
to  wildlife  water  quality  criteria  may  be 
developed  when  a  site-specific 
bioaccumulation  factor  (BAF)  is  derived 
which  is  lower  than  the  system-wide  B.^F 
derived  under  appendix  B  of  this  part.  The 
modification  must  consider  both  the  mobility 
of  prey  organisms  and  wildlife  populations 
in  defining  the  site  for  which  criteria  are 
developed.  In  addition,  there  must  be  a 
showing  that: 

i.  Any  increased  uptake  of  the  toxicant  by 
prey  species  utilizing  the  site  will  not  cause 
adverse  effects  in  wildlife  piopulations:  and 

ii  Wildlife  populations  utilizing  the  site  or 
downstream  waters  will  continue  to  be  fully 
protected. 

c.  Any  modification  to  protec  t  endangered 
or  threatened  wildlife  species  required  by 
procedure  l.A  of  this  appendix  must 
consider  both  the  mobility  of  prey  organisms 
and  wildlife  populations  in  defining  the  site 
for  which  criteria  are  developed,  and  may  be 
accomplished  by  using  the  following 
recommended  method. 

i.  The  methodology  presented  in  appendix 
D  to  part  132  is  used,  substituting 
appropriate  species-specific  toxicological, 
epidemiological,  or  exposure  information, 
including  changes  fo  the  BAF: 

ii.  An  interspecies  uncertainty  factor  of  1 
should  be  used  where  epidemiological  data 
are  available  for  the  spiecies  in  question  If 
necessary,  species-specific  exposure 
parameters  can  be  derived  as  presented  in 
Appendix  D  of  this  part; 

iii.  An  intraspecies  uncertainty  factor  (to 
account  for  protection  of  individuals  within 
a  wildlife  population)  should  be  applied  in 
the  denominator  of  the  effect  part  of  the 
wildlife  equation  in  appendix  D  of  this  part 
in  a  manner  consistent  with  the  other 
uncertainty  factors  described  in  appendix  D 
of  this  part;  and 

iv.  The  resulting  wildlife  value  for  the 
species  in  question  should  be  compared  to 
the  two  class-specific  wildlife  values  which 
were  previously  calculated,  and  the  lowest  of 
the  three  shall  be  selected  as  the  site-specific 
modification. 

Note:  Further  discussion  on  the  use  of  this 
methodologj-  may  be  found  in  the  Great 


Lakes  Water  Quality  Initiative  Technical 
Support  Document  for  Wildlife  Criteria. 
3.  BAFs. 

a.  BAFs  may  be  modified  on  a  site-specific 
basis  to  larger  values,  pursuant  to  the 
authority  reserved  to  the  States  and  Tribes 
under  CWA  section  510,  where  reliable  data 
show  that  local  bioaccumulation  is  greater 
than  the  system-wide  value. 

b.  BAFs  may  be  modified  on  a  site-specific 
basis  to  lower  values,  where  scientifically 
defensible,  if: 

i.  The  fraction  of  the  total  chemical  that  is 
freely  dissolved  in  the  ambient  water  is 
different  than  that  used  to  derive  the  svslem- 
wide  BAFs  (i.e.,  the  concentrations  of 
particulate  organic  carbon  and  the  dissolved 
organic  carbon  are  different  than  those  used 
to  derive  the  system-wide  BAFs): 

ii.  input  parameters  of  the  Gobas  model, 
such  as  the  structure  of  the  aquatic  food  web 
and  the  disequilibrium  constant,  are  different 
at  the  site  than  those  used  to  derive  the 
system-wide  BAFs: 

iii.  The  piercent  lipid  of  aquatic  organisms 
that  are  consumed  and  occur  at  the  site  is 
different  than  that  used  to  derive  the  system- 
wide  BAFs;  or 

iv  Site-specific  field-measured  BAFs  or 
biota-sediment  accumulation  fai  tor  (BSAFs) 
are  determined. 

If  site-specific  BAFs  are  derived,  they  shall 
be  derived  using  the  methodology  in 
appendix  B  of  this  part. 

c.  Any  more  stringent  modifications  to 
protect  threatened  or  endangered  species 
required  by  procedure  l.A  of  this  appendix 
shall  be  derived  using  procedures  set  forth  in 
the  methodology  in  appendix  B  of  this  part. 

4.  Human  Health 

a.  Human  health  criteria  or  values  mav  be 
modified  on  a  site-sf)ecific  basis  to  provide 
an  additional  level  of  protection,  pursuant  to 
authority  reserved  to  the  Stales  and  Tribes 
under  CWA  section  510.  Human  health 
criteria  or  values  shall  be  modified  on  a  site- 
specific  basis  to  provide  additional 
protection  appropriate  for  highly  exposed 
subpopulations. 

b.  Less  stringent  site-specific  modifications 
to  human  health  criteria  or  values  may  be 
developed  when: 

i.  local  fish  consumption  rates  are  lower 
than  the  rate  used  in  deriving  human  health 
criteria  or  values  under  appendix  C  of  this 
part;  and/or 

ii.  a  site-specific  BAF  is  derived  which  is 
lower  than  that  used  in  deriving  human 
health  criteria  or  values  under  appendix  C  of 
this  part. 

B.  Notification  Requirpmenls.  When  a  State 
proposes  a  site-specific  modification  to  a 
criterion  or  value  as  allowed  in  seiiion  4. A 
above,  the  State  should  notify  the  other  Great 
Lakes  States  of  such  a  proposal  and.  for  less 
stringent  criteria,  supply  appropriate 
justification. 

C.  References. 

U.S.  EPA.  1984.  Wafer  Quality  Standards 
Handbook — Revised.  Chapter  3  and 
Appendices.  U.S.  Environmental  Prolei  tion 
Agency.  Office  of  Water  Resource  Center 
(RC-4100).  401  M  Street.  SW..  Washington, 
DC  20960. 

Procedure  2:  Variances  firom  Water  Quality 
Standards  for  Point  Sources 


The  Great  Lakes  States  or  Tribes  may  adopt 
water  quality  standards  (WQS)  varianie 
procedures  and  may  grant  WQS  variances  lor 
point  sources  pursuant  to  such  procedures 
Variance  procedures  shall  be  consistent  with 
(as  protective  as]  the  provisions  in  this 
procedure. 

A.  Applicability  A  State  or  Tribe  mav  K.'iii)i 
a  variance  to  a  WQS  which  is  the  basisof  a 
water  quality-based  effluent  limitation 
included  in  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  A  WQS 
variance  applies  only  to  the  permittee 
requesting  the  variance  and  only  to  the 
pollutant  or  pollutants  specified  in  the 
variance.  A  variance  does  not  affect,  or 
require  the  State  or  Tribe  to  modify,  the 
corresponding  water  quality  standard  for  ih.- 
waterbody  as  a  whole. 

1.  This  provision  shall  not  apply  to  new 
Great  Lakes  dischargers  or  recomment  ing 
dischargers. 

2.  A  variance  to  a  water  quality  standard 
shall  not  be  granted  that  would  likely 
jeopardize  the  continued  existence  of  any 
endangered  or  threatened  species  listed 
under  Section  4  of  the  Endangered  Species 
Act  (ESA)  or  result  in  the  destruction  or 
adverse  modification  of  such  species'  crili(al 
habitat. 

3  A  WQS  variance  shall  not  be  granted  if 
standards  will  be  attained  by  implementing 
effluent  limits  required  under  sections  301(b) 
and  306  of  the  Clean  Water  Act  (CWA)  and 
by  the  permittee  implementing  cost-effective 
and  reasonable  best  management  practices 
for  nonpoint  source  control. 

B  .Ma.Mimum  Timeframe  for  Variances.  A 
WQS  variance  shall  not  exceed  five  years  or 
the  term  of  the  NPDES  permit,  whichever  is 
less.  A  State  or  Tribe  shall  review,  and 
modify  as  necessary,  WQS  variances  as  pari 
of  each  water  quality  standards  review- 
pursuant  to  section  303(c)  of  the  CWA. 

C.  Conditions  to  Grant  a  Variance.  A 
variance  may  be  granted  if: 

1  The  permittee  demonstrates  to  the  Stale 
or  Tribe  that  attaining  the  WQS  is  not 
feasible  because: 

a.  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of  thi- 
WQS: 

b.  Natural,  ephemeral,  intermittent  or  low 
flow  conditions  or  water  levels  prevent  tht- 
attainment  of  the  WQS,  unless  these 
conditions  may  be  compensated  for  by  the 
discharge  of  sufficient  volume  of  effluent  to 
enable  WQS  to  be  met  without  violating  State 
or  Tribal  water  conservation  requirements: 

c.  Human-caused  conditions  or  sources  of 
pollution  prevent  the  attainment  of  the  WQS 
and  cannot  be  remedied,  or  would  cause 
more  environmental  damage  to  correct  than 
to  leave  in  place: 

d.  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  WQS,  and  it  is  not  feasible 
to  restore  the  waterbody  to  its  original 
condition  or  to  operate  such  modification  in 
a  wav  that  would  result  in  the  attainment  of 
the  WQS; 

e.  Physical  conditions  related  to  the  natural 
features  of  the  waterbody,  such  as  the  lack  of 
a  proper  substrate  cover,  flow,  depth,  pools, 
riffles,  and  the  like,  unrelated  to  chemical 
water  quality,  preclude  attainment  of  WQS: 
or 
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f.  Conrrols  mow  stringent  than  those 
re<julr«'tl  hy  <;ecttoiu  30t(b)  and  306  of  tlv 
C^WA  woutd  resuft  in  substantial  and 
wide<i[>read  economic  and  social  impact. 

2.  In  addition  to  the  requirements  of  C:  1 
above,  the  permittee  shall  also; 

a.  Show  that  the  variance  requested 
conforms  to  the  requirements  of  the  Statesor 
Tribes  antidegradation  procedures;  and 

b  Characterize  the  extent  of  aiiv  in«  reasfd 
rLsk  (o  buraan  health  aad  the  environment 
asuoctated  v¥ith  gfaiUing  the  varian*  e 
( onifMred  with  compliance  with  VVQS  absent 
the  variance,  such  that  the  State  or  Tribe  is 
able  to  conctude  that  any  such  increased  risk 
is  consistent  with  the  protection  of  the  public 
health,  safety  and  weffare 

U.  Suhmmal  of  Variance  Application.  The 
permittee  shall  submit  an  application  for  a 
variance  to  the  regutatory  authority  issuins 
the  permit.  The  application  shall  include: 

1  All  relevant  information  demonstrating 
(hat  attaining  the  WQS  is  not  feasible  based 
on  one  or  more  of  the  conditions  in  section 
C.l  of  this  procedure;  and. 

2.  AH  relevant  information  demonstrating 
comphance  with  the  conditions  in  section 
C.2  of  this  procedure. 

E  Ptihfic  Notice  ofPrrtiminary  Decision 
I'pon  receipt  of  a  complete  application  for  a 
variance,  and  upon  making  a  preliminary 
derision  rRj}3rding  the  variant  e.  the  State  or 
Tribe  shall  public  notice  the  request  and 
pretimlaary  decision  for  public  comment 
pursuant  to  the  regulatory  authority's 
Administrarive  Procedures  .Act  and  shall 
notify  the  other  Great  Lakes  States  and  Tribts 
of  the  preliminary  decision.  This  public 
notice  requirement  may  be  satisried  by 
including  the  supportrng  information  for  the 
variance  and  the  preliminary  decision  in  the 
pubfii  notice  of  a  draft  NPDCS  permit. 

F.  Final  Decision  on  Voriancv  Request.  The 
State  or  Tribe  shall  issue  a  final  decision  on 
the  variance  request  within  90  days  of  the 
expiration  of  the  public  comment  period 
required  in  section  E  of  this  procedure.  If  all 
or  part  of  the  variance  is  approved  by  the 
Stale  or  Tribe,  the  decision  shall  include  all 
permit  conditions  nevded  to  implement  those 
parts  of  the  variance  so  approved.  Such 
ftennit  conditions  shall,  at  a  minimum, 
require: 

t.  Complfance  with  an  initial  effluent 
limitation  which,  at  the  time  the  variance  is 
granted,  represents  the  level  currently 
achievable  by  the  permittee,  and  which  is  no- 
less  striTTgent  than  that  achieved  under  the 
p^e^■ious  permit; 

2.  That  reasonable  progress  be  made 
toward  attaining  the  water  quality  standards 
for  the  wnterbody  as  a  whole  through 
appropriate  conditions; 

3.  When  the  duration  of  a  variance  is 
shorter  than  the  duration  of  a  permit, 
compliance  wrth  an  effluent  limitation 
siiffirrrnt  to  meet  tfw  underlying  water 
quality  standard,  open  the  expiration  of  said 
variance;  and 

4  A  provision  that  allows  the  pefinitting 
authority  to  reopea  and  modify  the  permit 
fiased  ort  any  State  or  Tnbaf  triennial  water 
(liiarif>'  standartts  rer»sions  to  the  variance. 

The  State  sftafl  dsny  a  variance  request  if 
Ihf  permiWee  (hilrfo  make  ffwt    ■ 
ilfinonstrBtions  rwjaiiBd  under sw:tior>  C  of 
this  procedure. 


G.  Incorporating  Variance  into  Permit.  The 
State  or  Tribe  shall  establish  and  incorporate 
into  the  permittees  NPDES  permit  ail 
conditions  needed  to  rmpfement  the  variance 
as  determined  in  sinrfioB  F  of  this  procedure 

H  Renemrafof  Vanonce  A  variance  may  be 
retrewed.  subject  to  the  requirements  of 
sections  A  through  G  of  this  procedure  As 
part  of  any  renewal  application,  the 
p«rmiftee  shall  again  demonstrate  that 
attaining  WQS  is  not  feasible  based  on  the 
requirements  of  section  Cof  this  procedure 
The  permittee's  appfication  shall  also  contain 
information  concerning  its  compliance  with 
the  conditions  incorporated  mto  its  permit  as 
part  of  the  original  variance  pursuant  to 
sections  F  and  C  of  this  procedure  Renewal 
of  a  variance  m.<  v  he  denied  if  the  permittee 
did  not  comp'\  *ith  the  conditions  of  the 
original  variant  e 

I.  EPA  Approval.  All  variances  and 
supporting  information  shall  be  submitted  by 
the  Stale  or  Tribe  to  the  appropriate  EPA 
regional  office  and  siiaU  include: 

1  Relevant  permittee  applications 
pursuant  to  section  D  of  this  procedure; 

2  Public  comments  and  records  of  any 
publu:  hearings  pursuant  lo  section  E  of  this 
procedure. 

3  The  final  decision  pursuant  to  section  F 
of  this  procedure,  aiul. 

4  NPUES  permits  issued  pursuant  to 
section  G  of  this  procedure 

5  Items  required  by  sections  1. 1  through 
13  of  this  procedure  shall  be  submitted  by 
the  State  within  iO  days  of  the  dale  of  the 
final  variance  decision.  The  ktem  required  by 
section  1.4  of  tbis  procedure  shall  be 
submitted  in  act  ordance  wUh  the  Slate  or 
Tribe  MeraorMulum  of  Agreement  with  the 
Regional  Admiiiislrator  pursuant  lo  40  CFR 
123  24 

6.  EPA  shall  review  the  Stale  or  Tribe 
submittal  fof  compliance  with  the  CW.^ 
pursuant  to  40CFK  123.44.  and  40  CFR 
131  21 

|.  Stole  W(^  Rt>visM>rM.  All  variances  shall 
be  appended  to  the  State  or  Tribe  WQS  rules. 

Procedure  3:  Total  Maximum  Daily  Loads. 
Wasteload  Allocations  for  Point  Sources, 
Load  Allocations  for  Nonpoint  Sources. 
Wasteload  Allocalioas  in  (he  Absence  of  a 
TRtDI..  and  Prelitninary  Wasteload 
Allocations  for  Puqioses  of  Determimng  the 
Need  for  Water  Quality  Based  Effluent 
Limits 

The  deal  Lakes  Suies  and  Tribes  shaiL 
adopt  provisions  consistent  with  (as 
protective  a«|  this  praceduM  3  for  the 
purpose  of  devvtoptnf  Total  Maxintum  Daily 
Loads  (TMDLk).  WoJeioad  Allocations 
(WLAsl  IB  (he  Absence  ot  TMDU.  and 
Preliminary  Wa^trload  Allocations  far 
Purposes  of  Determinin)?  the  Need  for  Water 
Quality  Based  Effluent  Limits  (WQUELs). 
except  as  specifically  provided. 

A.  WbereaSlalearTnbcdmreJopfian 
assessment  and  r«ntcdta(ion  pian  that  the 
Stale  or  Tiika  CBitiiia  oieats  the 
reqiiimaenMof  MdMWftBttmHigh  Fof  Ibis 
procedure  and  piiMic  parttcipution 
requirements  applicable  to  TMOLs.  and  that 
has  Iteen  approved  by  EPA  a.s  meeting  those 
requirements  under  40 CFR  130.6.  the 
assessment  and  remediation  plan  may  be 


used  in  lieu  of  a  TMDL  for  purposes  of 
appendix  F  to  part  132.  As,se*&n\ent  and 
remediation  plans  under  this  procedure  may 
include,  but  are  not  limited  to.  Lakewide 
Management  Plans.  Remedial  Action  Plans, 
and  State  Water  Quality  Management  Plans 
Also,  any  part  of  an  assessment  and 
remediation  plan  that  also  sansfiesone  or 
more  requirements  under  Clean  Water  Act 
(CWAI  section  303{dlot  implementing 
regulations  may  be  incorporated  by  referenct: 
into  a  TMDL  as  appropriate  Assessment  and 
remediation  plans  under  this  section  should 
be  tailored  to  the  level  of  detail  and 
magnitude  for  the  watershed  and  pollutant 
being  assessed. 

B.  General  Conditions  of  Application 
Except  as  provided  in  §  132.4.  the  following 
are  conditions  applicable  to  establi^!  ing 
TMDLs  for  all  polUitants  and  polluldiit 
parameters  in  the  Great  Lakes  .System,  with 
the  exception  of  whole  effluent  toxicity, 
unless  otherwise  provided  to  procedure  6  of 
appendix  F  Where  specified,  these 
conditicMis  also  apply  to  wasleload 
allocations  (WLAs)  calculated  in  the  abseiitf 
of  TMDLs  and  to  preluniaary  WLAs  tor 
purposes  of  determining  the  needs  for 
WQBELs  under  procedure  S  of  appendix  F 

1    TMDLi  Required  TMDLs  shall,  at  a 
minimum,  be  established  in  accordance  with 
the  listing  and  priority  sett ing  process 
established  in  section  303(d)  of  the  C\\'.\  and 
at40CFRl307   Where  water  quality 
standards  cannot  be  attained  immediately 
TMDLs  must  reflect  reasonable  assurances 
that  water  quality  standards  will  be  attained 
io  a  reasonable  period  of  Itove.  Some  TMDL> 
may  be  bused  on  ailaining  water  quality 
standards  over  a  period  of  lime,  with  sjjecific 
controls  on  individual  sources  being 
implemented  in  sXages.  Determinii^  the 
reasonable  period  of  lime  in  whic  h  water 
quality  standards  will  be  met  is  a  case- 
specifk  determination  considering  a  number 
of  factors  including,  but  not  limited  lo: 
receiving  water  cbacacteristics;  persistence, 
behavior  and  ubiquity  of  pollutants  of 
concern;  type  of  remedialioa  activities 
necessary;  available  regulatory  and  non- 
regulatory  controls,  and  individual  Stale  or 
Tribal  requirements  for  attainmerU  of  water 
quality  standards. 

2.  Altainment  of  Water  Quality  Standards 
A  TMDL  must  ensure  attainment  of 
applicable  water  quality  standards,  including 
ail  numeric  and  narrative  criteria. Tier  I 
criteria,  and  Tier  11  values  for  each  poUutant 
or  pollutants  for  which  a  TMDL  is 
established. 

3.  TMDL  Ai/ocoljoos 

a.  TMDLs  shall  include  WLAs  iot  point 
sources  and  load  allocations  {lAs,\  tor 
nonpoint  sources,  including  natural 

bac  kgroLiud.  such  that  the  sum  of  these 
allocatLOUs  is  not  greater  than  the  loaduig 
capacity  of  the  water  for  the  poHutant(s| 
addressed  b^-  the  TMDL.  minus  the  sum  of 
a  specified  margin  of  safety  (MOS)  and  any 
capacity  reserved  (or  future  growth. 

b.  Nonpoint  soorc^  LA.«  shall  be  based  cm). 
i.  Existing  poikitaM  loadiiig.s  if  changes  in 

loadings  are  not  reasonably  anticipated  to 
occur; 

li.  Increases  in  pollutant  loadings  that  are 
reasonably  anticipated  to  occur. 


ill.  Anticipated  decreases  in  pollutant 
loadings  if  such  decreased  loadings  an' 
technically  feasible  and  are  reasonabiv 
anticipated  to  occur  within  a  reasonable  time 
period  as  a  result  of  implementation  of  best 
management  practices  or  other  load 
reduction  measures  In  determining  whether 
anticipated  decreases  in  pollutant  loadings 
are  technically  feasible  and  can  reasonably  be 
expected  to  occur  within  a  reasonable  period 
of  time,  technical  and  institutional  factors 
shall  be  considered.  These  decisions  are  case- 
specific  and  should  reflect  the  particular 
TMDL  under  consideration. 

c.  WLAs  The  portion  of  the  loading 
capacity  not  assigned  to  nonpoint  sources 
including  background,  or  to  an  MOS.  or 
reserved  for  future  growth  is  allocated  to 
[•oint  sources.  Upon  reissuance,  NPDES 
(lermits  for  these  point  sources  must  include 
effluent  limitations  consistent  with  WLAs  in 
(;PA-approved  or  EPA -established  TMDLs. 

d.  Monitoring.  For  LAs  established  on  the 
basis  of  subsection  b.iii  above,  monitoring 
data  shall  be  collected  and  analyzed  in  order 
to  validate  theTMDL's  assumptions,  to  varify 
anticipated  load  reductions,  to  evaluate  the 
effectiveness  of  controls  being  used  to 
implement  the  TMDL.  and  to  revise  the 
WLAs  and  LAs  as  necessary  to  ensure  that 
water  quality  standards  will  be  achieved 
within  the  time-period  established  in  the 
TMDL 

4  W'M  Values  If  separate  EPA-approved 
or  EPA -established  TMDLs  are  prepared  for 
different  segments  of  the  same  watershed, 
and  the  separate  TMDLs  each  include  WLAs 
for  the  same  pollutant  for  one  or  more  of  the 
same  point  sources,  then  WQBELs  for  that 
pollutant  for  the  point  source(s)  shall  be 
consistent  with  the  most  stringent  of  those 
WLAs  in  order  to  ensure  attainment  of  all 
applicable  water  quality  standards. 

5  Margin  of  Safety  (MOS f  Each  TMDL 
shall  include  a  MOS  sufficient  to  account  for 
technical  uncertainties  in  establishing  the 
TMDL  and  shall  describe  the  manner  in 
which  the  MOS  is  determined  and 
incorporated  into  the  TMDL.  The  MOS  may 
l>e  provided  by  leaving  a  portion  of  the 
loading  capacity  unallocated  or  by  using 
conservative  modeling  assumptions  to 
establish  WLAs  and  LAs.  If  a  portion  of  the 
loading  capacity  is  left  unallocated  to 
provide  a  MOS.  the  amount  left  unallocated 
shall  be  described.  If  conservative  modeling 
assumptions  are  relied  on  to  provide  a  MOS, 
the  specific  assumptions  providing  the  MOS 
shall  be  identified. 

6  More  Stringent  Requirements  States  and 
Tribes  may  exercise  authority  reserved  to 
them  under  section  510  of  the  CWA  to 
develop  more  stringent  TMDLs  (including 
WLAs  and  LAs)  than  are  required  herein. 
provided  that  all  LAs  in  such  TMDLs  reflect 
actual  nonpoint  source  loads  or  those  loads 
that  can  reasonably  be  expected  to  occur 
within  a  reasonable  time-period  as  a  result  of 
implementing  nonpoint  source  controls 

7  Accumulation  in  Sediments  TMDLs 
shall  reflect,  where  appropriate  and  where 
sufficient  data  are  available,  contributions  to 
the  water  column  from  sediments  inside  and 
outside  of  any  applicable  urixing  zones 
TMDLs  shall  be  sufficiently  stringent  so  as  to 
prevent  accumulation  of  (he  pollutant  of 


concern  in  sediments  to  levels  injurious  to 
designated  or  existing  uses,  human  health, 
wildlife  and  aquatic  life. 

8  Wet  Weather  Ewnts.  Notwithstanding 
the  exception  provided  for  the  establishment 
of  controls  on  wet  weather  point  sources  in 

S  132.4(e)(1).  TMDLs  shall  reflect,  where 
appropriate  and  where  sufficient  data  are 
available,  discharges  resulting  from  wet 
weather  events.  This  procedure  does  not 
provide  spiecific  procedures  for  considering 
discharges  resulting  from  wet  weather  events. 
However,  some  of  the  provisions  of 
procedure  3  may  be  deemed  appropriate  for 
considering  wet  weather  events  on  a  case-by- 
case  basis. 

9  Background  Concentration  of  Pollutants 
The  representative  background  concentration 
of  pollutants  shall  be  established  in 
accordance  wan  this  subsection  to  develop 
TMDLs.  WLAs  calculated  in  the  absence  of 

a  TMDL,  or  preliminary  WL.As  for  purposes 
of  determining  the  need  for  WQBELs  under 
procedure  5  of  appendix  F  Background 
loadings  may  be  accounted  for  in  a  TMDL 
through  an  allocation  to  a  single 
"background"  category  or  through  individual 
allocations  to  the  various  background 
sources. 

a.  Definition  of  Background.  "Background" 
represents  alt  loadings  that:  (1)  fiow  from 
upstream  waters  into  the  specified 
watershed,  watertxxiy  or  waterbody  segment 
for  which  a  TMDL.  WLA  in  the  absence  of 
a  TMDL  or  preliminary  WLA  for  the  purpose 
of  determining  the  need  for  a  WQBEL  is 
being  developed:  (2)  enter  the  specified 
watershed,  waterbody  or  waterbody  segment 
through  atmospheric  deposition  or  sediment 
relea.se  or  resuspension:  or  (3)  occur  within 
the  watershed,  waterbody  or  waterbody 
segment  as  a  result  of  chemical  reactions 

b  Data  considerations.  When  determining 
what  available  data  are  acceptable  for  u.se  in 
calculating  background,  the  State  or  Tribe 
should  use  best  professional  judgment, 
including  consideration  of  the  sampling 
location  and  the  reliability  of  the  data 
through  comparison  to  reported  analytical 
detection  levels  and  quantification  levels 
When  data  in  more  than  one  of  the  data  sets 
or  categories  described  in  section  B.9.r.i 
through  B.9.c.iii  below  exist,  best 
professional  judgment  should  be  used  to 
select  the  one  data  set  that  most  accurately 
reflects  or  estimates  background 
concentrations  Pollutant  degradation  and 
transport  information  may  be  considered 
when  utilizing  pollutant  loading  data. 

c.  Calculation  requirements.  Except  as 
provided  below,  the  representative 
background  concentration  for  a  pollutant  in 
the  specified  watershed,  waterbody  or 
waterbody  segment  shall  be  established  on  a 
case-by -case  basis  as  the  geometric  mean  of: 

1.  Acceptable  available  water  column  data 
or 

ii.  Water  column  concentrations  estimated 
through  use  of  acceptable  available  caged  or 
resident  fish  tissue  data:  or 

iii.  Water  column  concentrations  estimated 
through  use  of  acceptable  available  or 
projected  pollutant  loading  data 

d.  Detection  constderatiorrs. 

i.  Commonly  accepted  statistical 
techniques  shall  be  used  to  evaluate  data  sets 


consisting  of  values  both  above  and  below 
the  detection  level 

ii.  When  all  of  the  acceptable  available  data 
in  a  data  set  or  category,  such  as  water 
column,  caged  or  resident  fish  tissue  or 
pollutant  loading  data,  are  below  the  level  of 
detection  for  a  pollutant,  then  all  the  data  for 
that  pollutant  in  that  data  set  shall  be 
assumed  to  be  zero. 

10  Efflupnt  Flow  If  WLAs  are  expressed  <i-. 
concentrations  of  pollutants,  the  TMDL  shall 
also  indicate  the  point  source  effluent  flows 
assumed  in  the  analyses  Mass  loading 
limitations  established  in  NPDES  permits 
must  be  consistent  with  both  the  WLA  and 
assumed  effluent  Rows  used  in  establishing 
the  TMDL 

11.  Resened  Allocations  TMDLs  mav 
include  reserved  allocations  of  loading 
opacity  to  accommodate  future  grov^th  and 
additional  sources  Where  such  reserved 
allocations  are  not  included  in  a  T.MDL.  anv 
increased  loadings  of  the  pollutant  for  whicti 
the  TMDL  was  developed  that  are  due  to  a 
new  or  expanded  discharge  shall  not  be 
allowed  unless  the  TMDL  is  revised  in 
accordance  with  these  pri>ceudres  to  include 
an  allocation  for  the  new  or  expanded 
discharge 

C.  MiSing  Zones  for  Bioaccumulalii-e 
Cbfmical>  of  Concern  IBCCsl  The  fullowiiii; 
requirements  shall  be  applied  in  establishing 
TMDLs.  WLAs  tn  the  absence  of  TMDLs.  anti 
preliminary  WLAs  for  purposes  of 
determining  the  need  for  WQBELs  under 
procedure  5  of  appendix  F.  for  BCCs 

1   Beginning  on  March  23.  1997,  there  shall 
be  no  mixing  available  for  new  disiharges  ot 
BCCs  to  the  Great  Lakes  System  WLAs 
established  through  TMDLs.  WLAs  in  the 
absent  e  of  TMDLs.  and  preliminary  WL,^s 
for  pur^wses  of  determining  the  need  for 
WQBELs  for  new  discharges  of  BCCs  shall  !»• 
set  equal  to  the  most  stringent  applicable 
water  quality  criteria  or  values  fo''  the  BCCs 
in  question. 

2.  For  purposes  of  section  C  of  procedure 
3  of  appendix  F.  new  discharges  are  definett 
as:  (1)  discharges  from  new  Great  l.akes 
dischargers,  or  (2)  new  or  expanded 
discharges  from  an  existing  Great  Lakes 
discharger.  All  other  discharges  of  BCXa  are 
defined  as  existing  discharges. 

3.  L'p  until  March  23.  2007.  mixing  /ones 
for  BCCs  may  be  allowed  for  existing 
discharges  to  the  Great  Lakes  System 
pursuant  to  the  procedures  specified  in 
sectio;is  I)  and  E  of  this  procedure 

4  Except  as  provided  m  sections  C.5  and 
C.6  of  this  procedure,  permits  issued  on  or 
after  Mart  h  23,  1997  shall  not  a.ithonze 
mixing  zones  for  existing  dischdr,jes  of  BCCs 
to  the  Great  Lakes  System  after  Marth  23. 
2007  After  March  23,  2007.  WLAs 
established  through  T.MDLs.  WLAs 
established  in  the  absence  of  T.MDLs  and 
preliminary  WL.As  for  purposes  of 
determining  the  need  for  WQBELs  under 
procedure  5  of  appendix  F  for  existing 
dischrges  of  BCCs  to  the  Great  l.akes  System 
shall  be  set  equal  to  the  most  stringent 
applicable  water  quality  criteria  or  values  for 
the  BCCs  in  question 

5.  E.\ceplion  for  Water  Cm^enafiim.  States 
and  Tribes  may  grant  mixing  zones  for  any 
existing  discharge  of  BfXIs  to  the  Great  l.ake> 
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System  beyond  the  dales  sperified  in 
sections  C.3  and  C4  of  this  procedure,  where 
it  can  be  demonstrated,  on  a  lase-bycase 
basis,  that  failure  togranl  a  mixing  zone 
would  preclude  water  conservation  measures 
that  would  lead  to  overall  load  reductions  in 
BCCs.  even  though  higher  concentrations  of 
BCCs  occur  in  the  effluent.  Such  mixing 
zones  must  also  be  consistent  with  sections 
D  and  E  of  this  procedure. 

6.  Exception  for  Technical  and  Economic 
Considerations.  States  and  Tribes  may  grant 
mixing  zones  beyond  the  dates  specified  in 
sections  C.3  and  C.4  of  this  procedure  for  any 
existing  discharges  of  a  BC^C  to  the  Great 
Lakes  System  upon  the  request  of  a 
discharger  subjet  t  to  the  limited 
circumstances  specified  in  sections  C.6.a 
through  C.6.d  below.  Such  mixing  zones 
shall  also  be  consistent  with  sections  D  and 
E  of  this  procedure. 

a.  The  permitting  authority  must  determine 
that: 

i.  The  discharger  is  in  compliance  with  and 
will  continue  to  implement  all  applicable 
technology-based  treatment  and  pretreatment 
requirements  of  CWA  sections  301.  302.  304, 
306.  307.  401,  and  402.  and  is  in  compliance 
with  its  existing  NPDES  water  quality-based 
effluent  limitations,  including  those  based  on 
a  mixing  zone:  and 

ii.  The  discharger  has  reduced  and  will 
continue  to  reduce  the  loading  of  the  BCC  for 
which  a  mixing  zone  is  requested  to  the 
maximum  extent  possible. 

b.  In  making  the  determination  in  section 
C.e.a  above,  the  State  or  Tribal  authority 
should  consider: 

i.  The  availability  and  feasibility,  including 
cost  effectiveness,  of  additional  controls  or 
pollution  prevention  measures  for  reducing 
and  ultimately  eliminating  BCCs  for  that 
discharger,  including  those  used  by  similar 
dischargers: 

ii.  Whether  the  discharger  or  affected 
communities  will  suffer  unreasonable 
economic  effects  if  the  mixing  zone  is 
eliminated: 

iii.  The  extent  to  which  the  discharger  will 
implement  an  ambient  monitoring  plan  to 
ensure  compliance  with  water  quality  criteria 
at  the  edge  of  any  authorized  mixing  zone  or 
to  ensure  consistency  with  any  applicable 
TMDL  or  such  other  strategy  consistent  with 
section  A  of  this  procedure:  and, 

iv.  Other  information  the  State  or  Tribe 
deems  appropriate. 

c.  Any  exceptions  to  the  mixing  zone 
elimination  provision  for  existing  discharges 
of  BCCs  granted  pursuant  to  this  section 
shall: 

i.  Not  result  in  any  less  stringent 
limitations  than  those  existing  March  23. 
1997; 

ii.  Not  likely  jeopwrdize  the  continued 
existence  of  any  endangered  or  threatened 
species  listed  under  section  4  of  the  ESA  or 
result  in  the  destruction  or  adverse 
modification  of  such  spe<:ies'  critical  habitat: 

iii.  Be  limited  to  one  permit  term  unless 
the  permitting  authority  makes  a  new 
determination  in  accordance  with  this 
section  for  each  successive  permit 
application  in  which  a  mixing  zone  for  the 
BCC(s)  is  sought; 


iv  Reflect  all  information  relevant  to  the 
size  of  the  mixing  zone  considered  by  the 
Slate  or  Tribe  under  subsection  b  above: 

V  Protect  all  designated  and  existing  uses 
of  the  receiving  water: 

vi.  Meet  all  applicable  aquatic  life,  wildlife 
and  human  health  criteria  and  values  at  the 
edge  of  the  mixing  zone  and.  as  appropriate, 
within  the  mixing  zone  or  be  consistent  with 
any  appropriate  TMDL  or  such  other  strategy 
consistent  with  section  A  of  this  procedure; 

vii.  Ensure  the  discharger  has  developed 
and  conducted  a  pollutant  minimization 
program  for  the  BCC(s)  if  required  to  do  so 
under  regulations  adopted  consistent  with 
procedure  8  of  appendix  F;  and 

viii.  Ensure  that  alternative  means  for 
reducing  BCCs  elsewhere  in  the  watershed 
are  evaluated. 

d.  For  each  draft  NPDES  permit  that  would 
allow  a  mixing  zone  for  one  or  more  BCCs 
after  March  23,  2007,  the  fact  sheet  or 
statement  of  basis  for  the  draft  permit, 
required  to  be  made  available  through  public 
notice  under  40  CFR  124.6(e),  shall: 

i  Specify  the  mixing  provisions  used  in 
calculating  the  permit  limits;  and 

ii.  Identify  each  BCC  for  which  a  mixing 
zone  is  proposed. 

D.  Deriving  TMDLs.  WLAs,  and  LAs  for 
Point  and  Nonpoint  Sources:  WLAs  in  the 
Absence  of  a  TMDL  and  Preliminary  WLAs 
for  Purposes  of  Determining  the  Need  for 
WQBELs  for  OWCL  This  section  addresses 
conditions  for  deriving  TMDLs  for  Open 
Waters  of  the  Great  Lakes  (OWGL).  inland 
lakes  and  other  waters  of  the  Great  Lakes 
System  with  no  appreciable  flow  relative  to 
their  volumes.  State  and  Tribal  procedures  <o 
derive  TMDLs  under  this  section  must  be 
consistent  with  (as  protective  as)  the  general 
conditions  in  section  B  of  this  procedure. 
CWA  section  303(d).  existing  regulations  (40 
CFR  130.7).  section  C  of  this  procedure,  and 
sections  D.l.  through  D.4  below  State  and 
Tribal  procedures  to  derive  WLAs  calculated 
in  the  absence  of  a  TMDL  and  preliminary 
WLAs  for  purposes  of  determining  the  need 
for  WQBELs  under  procedure  5  of  appendix 
F  must  be  consistent  with  sections  B  9,  C.l. 
C3  through  C.6,  and  D  1  through  D.4  of  this 
procedure. 

1.  Individual  point  source  WLAs  and 
preliminary  WLAs  for  purposes  of 
determining  the  need  for  WQBELs  under 
procedure  5  of  appendix  F  shall  assume  no 
greater  dilution  than  one  part  effluent  to  10 
parts  receiving  water  for  implementation  of 
numeric  and  narrative  chronic  criteria  and 
values  (including,  but  not  limited  to  human 
cancer  criteria,  human  cancer  values,  human 
noncancer  values,  human  noncancer  criteria, 
wildlife  criteria,  and  chronic  aquatic  life 
criteria  and  values)  unless  an  alternative 
mixing  zone  is  demonstrated  as  appropriate 
in  a  mixing  zone  demonstration  conducted 
pursuant  to  section  F  of  this  procedure.  In  no 
case  shall  a  mixing  zone  be  granted  that 
exceeds  the  area  where  discharge-ir.duced 
mixing  occurs. 

2.  Appropriate  mixing  zone  assumptions  to 
be  used  in  calculating  load  allocations  for 
nonpoint  sources  shall  be  determined, 
consistent  with  applicable  State  or  Tribal 
requirements,  on  a  case-by-case  basis. 

3.  WLAs  and  preliminary  WLAs  based  on 
acute  aquatic  life  criteria  or  values  shall  not 


exceed  the  Final  Acute  Value  (FAV),  unless 
a  mixing  zone  demonstration  is  condiu  ti'd 
and  approved  pursuant  to  section  F  of  this 
procedure.  If  mixing  zones  from  two  or  morf 
proximate  sources  interact  or  overlap,  the 
combined  effect  must  be  evaluated  to  ensure 
that  applicable  criteria  and  values  will  be 
met  in  the  area  where  acute  mixing  zones 
overlap. 

4.  In  no  case  shall  a  mixing  zone  be  granted 
that  would  likely  jeopardize  the  continued 
existence  of  any  endangered  or  threatened 
species  listed  under  section  4  of  the  ESA  or 
result  in  the  destruction  or  adverse 
modification  of  such  species'  critical  habitat. 

E.  Deriving  TMDLs.  WLAs.  and  LAs  for 
Point  and  Nonpoint  Sources:  WLAs  in  the 
Absence  of  a  TMDL;  and  Preliminary  WLAs 
for  the  Purposes  of  Determining  the  Need  for 
WQBELs  for  Great  Lakes  Systems  Tributaries 
and  Connecting  Channels.  This  section 
describes  conditions  for  deriving  TMDLs  for 
tributaries  and  connecting  channels  of  the 
Great  Lakes  System  that  exhibit  appreciable 
flows  relative  to  their  volumes.  State  and 
Tribal  procedures  to  derive  TMDLs  must  be 
consistent  with  the  general  conditions  listed 
in  section  5  of  this  procedure,  section  C  of 
this  procedure,  existing  TMDL  regulations 
(40  CFR  130.7)  and  specific  conditions  El 
through  E.5.  State  and  Tribal  procedures  to 
derive  WLAs  calculated  in  the  absence  of  a 
TMDL.  and  preliminary  WLAs  for  purposes 
of  determining  reasonable  potential  under 
procedure  5  of  this  appendix  for  discharges 
to  tributaries  and  connecting  channels  must 
be  consistent  with  sections  B.9,  C.l.  C.3 
through  C.6.  and  El  through  E.5  of  this 
procedure. 

1  Stream  Design.  These  design  flows  must 
be  used  unless  data  exist  to  demonstrate  thul 
an  alternative  stream  design  flow  is 
appropriate  for  stream-specific  and  pollutant- 
specific  conditions.  For  purposes  of 
calculating  a  TMDL,  WLAs  in  the  absent  e  of 
a  TMDL,  or  preliminary  WLAs  for  the 
purposes  of  determining  reasonable  potential 
under  prtxedure  5  of  this  appendix,  using  a 
steady-state  model,  the  stream  design  Hows 
shall  be: 

a.  The  7-day,  10-year  stream  design  fiow 
(7Q10),  or  the  4-day,  3-year  biologically- 
based  stream  design  fiow  for  chronic  aquatii 
life  criteria  or  values; 

b.  The  1-day,  10-year  stream  design  flow 
(IQIO).  for  acute  aquatic  life  criteria  or 
values: 

c  The  harmonic  mean  flow  for  human 
health  criteria  or  values: 

d.  The  90-day,  10-year  flow  (90Q10)  lor       .w<f 
wildlife  criteria. 

e  TMDLs,  WLAs  in  the  absence  of  TMDLs. 
and  preliminary  WLAs  for  the  purpose  of 
determining  the  need  for  WQBELs  calculated 
using  dynamic  modelling  do  not  need  to 
incorporate  the  stream  design  flows  spe<  ified 
in  sections  El. a  through  Eld  of  this 
procedure. 

2.  Loading  Capacity.  The  loading  rapacity 
is  the  greatest  amount  of  loading  that  a  water 
can  receive  without  violating  water  quality 
standards.  The  loading  capacity  is  initially 
calculated  at  the  farthest  downstream 
location  in  the  watershed  drainage  basin.  Thi- 
maximum  allowable  loading  consistent  with 
the  attainment  of  each  applicable  numeric 


criterion  or  value  for  a  given  pollutant  is 
determined  by  multiplying  the  applicable 
criterion  or  value  by  the  flow  at  the  farthest 
downstream  location  in  the  tributary  basin  at 
the  design  flow  condition  described  above. 
This  loading  is  then  compared  to  the 
loadings  at  sites  within  the  basin  to  assure 
that  applicable  numeric  criteria  or  values  for 
a  given  pollutant  are  not  exceeded  at  all 
applicable  sites.  The  lowest  load  is  then 
selected  as  the  loading  capacity. 

3.  Polluant  Degradation  TMDLs.  WLAs  in 
the  absence  of  a  TMDL  and  preliminary 
WLAs  for  purposes  of  determining  the  need 
for  WQBELs  under  procedure  5  of  appendLx 
K  shall  be  based  on  the  assumption  that  a 
pollutant  does  not  degrade.  However,  the 
regulatory  authority  may  take  into  account 
degradation  of  the  pollutant  if  each  of  the 
following  conditions  are  met. 

a.  Scientifically  valid  field  studies  or  other 
relevant  information  demonstrate  that 
degradation  of  the  pollutant  is  expected  to 
occur  under  the  full  range  of  environmental 
conditions  exf)ected  to  be  encountered: 

b.  Scientifically  valid  field  studies  or  other 
relevant  information  address  other  factors 
that  affect  the  level  of  pollutants  in  the  water 
column  including,  but  not  limited  to. 
resuspension  of  sediments,  chemical 
s{>eciation,  and  biological  and  chemical 
transfonnation. 

4.  Acute  Aquatic  Life  Criteria  and  Values. 
WLAs  and  LAs  established  in  a  TMDL.  WLAs 
in  the  absence  of  a  TMDL,  and  preliminary 
WLAs  for  the  purpose  of  determining  the 
need  for  WQBELs  based  on  acute  aquatic  life 
criteria  or  values  shall  not  exceed  the  FAV, 
unless  a  mixing  zone  demonstration  is 
completed  and  approved  pursuant  to  section 
F  of  this  procedure.  If  mixing  zones  horn  two 
or  more  proximate  sources  interact  or 
overlap,  the  combined  effect  must  be 
evaluated  to  ensure  that  applicable  criteria 
and  values  will  be  met  in  the  area  where  any 
applicable  acute  mixing  zones  overlap.  This 
acute  WLA  review  shall  include,  but  not  be 
limited  to,  consideration  of: 

a.  The  expected  dilution  under  all  effluent 
flow  and  concentration  conditions  at  stream 
design  flow; 

b.  Maintenance  of  a  zone  of  passage  for 
aquatic  organisms:  and 

c.  Protection  of  critical  aquatic  habitat. 
In  no  case  shall  a  permitting  authority 

grant  a  mixing  zone  that  would  likely 
jeopardize  the  continued  existence  of  any 
endangered  or  threatened  species  listed 
under  section  4  of  the  ESA  or  result  in  the 
destruction  or  adverse  modification  of  such 
species'  critical  habitat. 

5.  Chronic  Mixing  Zones.  WL.\s  and  L^s 
established  in  a  TMDL,  WLAs  in  the  absence 
of  a  TMDL.  and  preliminary  WLAs  for  the 
purposes  of  determining  the  need  for 
WQBELs  for  protection  of  aquatic  life, 
wildlife  and  human  health  from  chronic 
effects  shall  be  calculated  using  a  dilution 
fraction  no  greater  than  25  percent  of  the 
stream  design  flow  unless  a  mixing  zone 
demonstration  pursuant  to  section  F  of  this 
procedure  is  conducted  and  approved.  A 
demonstration  for  a  larger  mixing  zone  may 
be  provided,  if  approved  and  implemented  in 
accordance  with  section  F  of  this  procedure. 
In  no  case  shall  a  permitting  authority  grant 


a  mixing  zone  that  would  likely  jeopardize 
the  continued  existence  of  any  endangered  or 
threatened  species  listed  under  section  4  of 
the  ESA  or  result  in  the  destruction  or 
adverse  modification  of  such  species'  critical 
habitat. 

F  Mixing  Zone  Demonstration 
Requirements. 

1.  For  purposes  of  establishing  a  mixing 
zone  other  than  as  specified  in  sections  D 
and  E  above,  a  mixing  zone  demonstration 
must: 

a.  Describe  the  amount  of  dilution 
occurring  at  the  boundaries  of  the  proposed 
mixing  zone  and  the  size,  shape,  and  location 
of  the  area  of  mixing,  including  the  manner 
in  which  diffusion  and  dispersion  occur; 

b.  For  sources  discharging  to  the  opien 
waters  of  the  Great  Lakes  (OWGLs).  define 
the  location  at  which  discharge-induced 
mixing  ceases: 

c.  Document  the  substrate  character  and 
geomorphology  within  the  mixing  zone: 

d.  Show  that  the  mixing  zone  does  not 
interfere  with  or  block  passage  of  fish  or 
aquatic  life. 

e.  Show  that  the  mixing  zone  will  be 
allowed  only  tothe  extent  that  the  level  of 
the  pollutant  permitted  in  the  waterbody 
Vk'ould  not  likely  jeopardize  the  continued 
existence  of  any  endangered  or  threatened 
species  listed  under  section  4  of  the  ESA  or 
result  in  the  destruction  or  adverse 
modification  of  such  species'  critical  habitat: 

f.  Show  that  the  mixing  zone  does  not 
extend  to  drinking  water  intakes: 

g.  Show  that  the  mixing  zone  would  not 
otherwise  interfere  with  the  designated  or 
existing  uses  of  the  receiving  water  or 
downstreeun  waters: 

h.  Document  background  water  quality 
concentrations: 

i.  Show  that  the  mixing  zone  does  not 
promote  undesirable  aquatic  life  or  result  in 
a  dominance  of  nuisance  species:  and 

j.  Provide  that  by  allowing  additional 
mixing/dilution: 

i.  Substances  will  not  settle  to  form 
objectionable  deposits; 

ii.  Floating  debris,  oil.  scum,  and  other 
matter  in  concentrations  that  form  nuisances 
will  not  be  produced;  and 

iii.  Objectionable  color,  odor,  taste  or 
turbidity  will  not  be  produced. 

2.  In  addition,  the  mixing  zone 
demonstration  shall  address  the  following 
factors: 

a.  Whether  or  not  adjacent  mixing  zones 
overlap: 

b.  Whether  organisms  would  be  attracted  to 
the  area  of  mixing  as  a  result  of  the  effluent 
character,  and 

c.  Whether  the  habitat  supports  endemic  or 
naturally  occurring  species. 

3.  The  mixing  zone  demonstration  must  bt- 
submitted  to  EPA  for  approval.  Following 
approval  of  a  mixing  zone  demonstration 
consistent  with  sections  F.l  and  F.2. 
adjustment  to  the  dilution  ratio  specified  in 
section  D.l  of  this  procedure  shall  be  limited 
to  the  dilution  available  in  the  area  where 
di.<:charger-induced  mixing  occurs. 

4  The  mixing  zone  demonstration  shall  be 
based  on  the  assumption  that  a  pollutant 
does  not  degrade  within  the  proposed  mixing 
zone,  unless: 


a.  Scientifically  valid  field  studies  or  other 
relevant  infbnnation  demonstrate  that 
degradation  of  the  pollutant  i*  expected  to 
occur  under  the  full  range  of  environmental 
conditions  expected  to  be  encountered:  and 

b.  Scientifically  valid  field  studies  or  other 
relevant  information  address  other  factors 
that  affect  the  level  of  pollutants  in  the  water 
column  including,  but  not  limited  to. 
resuspension  of  sediments,  chemical 
speciation.  and  biological  and  chemical 
transformation. 

Procedure  4:  Additivity 

The  Great  Lakes  States  and  Tribes  shall 
adopt  additivity  provisions  consistent  with 
(as  protective  as)  this  procedure. 

A.  The  Great  Lakes  States  and  Tribes  shall 
adopt  provisions  to  protect  human  health 
from  the  potential  adverse  additive  effects 
from  both  the  noncarcinogenic  and 
carcinogenic  components  of  chemical 
mixtures  in  effluents.  For  the  chlorinated 
dibenzo-p-dioxins  (CDDs)  and  chlorinated 
dibenzofurans  (CDFs)  listed  in  Table  1. 
fiotential  adverse  additive  effects  in  ettluents 
shall  be  accounted  for  in  accordance  with 
section  B  of  this  procedure. 

B.  Toxicity  Equivalency  Factors  (TEFsl/ 
Bioaccumulation  Equivalency  Factors  IBEF^I. 

1.  The  TEFs  in  Table  1  and  BEFs  in  Table 
2  shall  be  used  when  calculating  a  2.3.7.8- 
TCDD  toxicity  equivalence  concentration  in 
effluent  to  be  used  when  implementing  both 
human  health  noncancer  and  cancer  cntena. 
The  chemical  concentration  of  each  CDDs 
and  CDFs  in  effluent  shall  be  converted  to  a 
2.3.7.8-TCDD  toxicity  equivalence 
concentration  in  effluent  by  (a)  multiplying 
the  chemical  concentration  of  each  CDDs  and 
CDFs  in  the  effluent  by  the  appropriate  TEF 
in  Table  1  below,  (b)  multiplying  each 
product  from  step  (a)  bv  the  BEF  for  each 
CDDs  and  CDFs  in  Table  2  below,  and  (r) 
adding  ail  final  products  from  step  (b).  The 
equation  for  calculating  the  2.3.7.8-T(i:DD 
toxicity  equivalence  concentration  in  effluent 
is: 

(TEC)„jj=X(C),(TEF,,(BEF), 

where: 

(TEC)ujj=2.3.7.8-TCDD  toxicity  equivalence 

concentration  in  effluent 
(C)»=concentration  of  total  chemical  x  in 

effluent 
(TEF),=TCDD  toxicity  equivalency  factor  for 

x 
(BEF),=TCDD  bioaccumulation  equivalency 

factor  for  x 

2.  The  2.3.7,8-TCDD  toxicity  equivalence 
concentration  in  effluent  shall  be  used  when 
developing  waste  load  allocations  under 
procedure  3.  preliminary  waste  load 
allocations  for  purposes  of  determining 
reasonable  potential  under  procedure  5.  and 
for  purposes  of  establishing  effluent  quality 
limits  under  procedure  5 

Table  i  .—Toxicity  Equivalencv 
Factors  for  CDDs  amd  CDFs 


Congener 


2.3.7.8-TCDD 

1.2,3.7.B-PeCDO  


TEF 


1.0 
05 


UMI 
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Table  1  .—Toxicity  Equivalency 
Factors  for  CDDs  and  CDFs— 
Continued 


Congener 

1,2.3.4,7.8-HxCOD  .. 
1.2.3.6,7,8-HxCDD  .. 
1.2.3.7.8.9-HxCDD  .. 
1.2.3.4.6.7,8-HpCDD 

OCOD  „ 

2.3.7,8-TCDF  

1,2.3,7.8-PeCDF 

2.3,4.7.8-PeCDF 

1 .2,3.4, 7,8-HxCOF  ... 
1 .2.3.6.7,S-H)(COF  ... 
2.3.4,6,7,8-H)<COF  ... 
1i,3,7.8,9-HxCDF  ... 
1.2.3,4,6,7.8-MpCOF 
1.2.3.4.7.8,9-HpCDF 
OCDF 


TEF 


0.1 
0.1 
0.1 

0.01 

0.001 

0.1 

0.05 

0.5 

ai 

0.1 
0.1 
0.1 

0.01 
0.01 
0.001 


Table  2.— Bioaccumulation  Equiva- 
lency Factors  for  CDDs  and 
CDFS 


Congener 

BEF 

2,3,7  ,8-TCDD 

1.0 

1 .2,3,7.8-PeCDD 

0.9 

12  3  4  7  8-HxCDD  

0.3 

1 ,2.3.6,7.8-H)iCOD  

0.1 

12  3  7  8  9-HxCDD  

0.1 

1 .2  3  4.6  7  8-HdCDO  

0.05 

OCDD  

0.01 

2,3  7  8-TCDF   

0.8 

1 .2,3,7.8-PeCDF 

0.2 

2,3,4.7.8-PeCOF 

1 ,2.3,4.7,8-HxCDF ,. 

1 ,2,3,6.7.8-HxCDF  

1.6 

0.08 

0.2 

2,3,4  6  7  8-HxCDF  

0.7 

1 ,2  3.7  8.9-HxCDF  

0.6 

1.2,3,4,6,7  8-HpCDF 

0.01 

1.2.3.4.7  8.9-HdCDF 

0.4 

OCDF 

0.02 

Procedure  5:  Reasonable  Potential  To  Exceed 
Water  Quality  Standards 

Great  Lakes  States  and  Tribes  shall  adopt 
provisions  consistent  with  (as  protective  as) 
this  procedure.  If  a  permitting  authority 
determines  that  a  pollutant  is  or  may  be 
discharged  into  the  Great  Lakes  System  at  a 
level  which  will  cause,  have  the  reasonable 
ftotential  to  cause,  or  contribute  to  an 
excursion  above  any  Tier  1  criterion  or  Tier 
II  value,  the  permitting  authority  shall 
incorporate  a  water  quality-based  effluent 
limitation  (WQBEL)  in  an  NPDES  permit  for 
the  discharge  of  that  pollutant.  When  facility- 
speciPic  effluent  monitoring  data  are 
available,  the  permitting  authority  shall  make 
this  determination  by  developing  preliminary 
effluent  limitations  (PEL)  and  comparing 
those  effluent  limitations  to  the  projected 
effluent  quality  (PEQ)  of  the  discharge  in 
accordance  with  the  following  procedures.  In 
all  cases,  the  permitting  authority  shall  use 
any  valid,  relevant,  representative 
information  that  indicates  a  reasonable 
potential  to  exceed  any  Tier  I  criterion  or 
Tier  11  value. 


A.  Developing  Preliminary  Effluent 
Limitations  on  the  Discharge  of  a  Pollutant 
From  a  Point  Source. 

1.  The  permitting  authority  shall  develop 
preliminary  wasteload  allocations  (WLAs)  for 
the  discharge  of  the  pollutant  from  the  point 
source  to  protect  human  health,  wildlife, 
acute  aquatic  life,  and  chronic  aquatic  life, 
based  upon  any  existing  Tier  I  criteria.  Where 
there  is  no  Tier  I  criterion  nor  sufficient  data 
to  calculate  a  Tier  I  criterion,  the  (>ermilting 
authority  shall  calculate  a  Tier  II  value  for 
such  pollutant  for  the  protection  of  human 
health,  and  aquatic  life  and  the  preliminary 
WLAs  shall  be  based  upon  such  values. 
Where  there  is  insufTicJent  data  to  calculate 

a  Tier  II  value,  the  permitting  authority  shall 
apply  the  procedure  set  forth  in  section  C  of 
this  procedure  to  determine  whether  data 
must  be  generated  to  calculate  a  Tier  II  value. 

2.  The  following  provisions  in  procedure  3 
of  appendix  F  shall  be  used  as  the  basis  for 
determining  preliminary  WLAs  in 
accordance  with  section  1  of  this  procedure: 
procedure  3.B.9.  Background  Concentrations 
of  Pollutants;  procedure  3.C,  Mixing  Zones 
for  Bioaccumulative  Chemicals  of  Concern 
(BCCs).  procedures  3.C1,  and  3.C3  through 
3.C.6;  procedure  3.0,  Deriving  TMDI.S  for 
Discharges  to  Lakes  (when  the  receiving 
water  is  an  open  water  of  the  Great  Lakes 
(OWGL),  an  inland  lake  or  other  water  of  the 
Great  Lakes  System  with  no  appreciable  flow 
relative  to  its  volume);  procedure  3.E. 
Deriving  TMDLa.  WLAs  and  Preliminary 
WLAs,  and  load  allocations  (LAs)  for 
Discharges  to  Great  Lakes  System  Tributaries 
(when  the  receiving  water  is  a  tributary  or 
connecting  channel  of  the  Great  Lakes  that 
exhibits  appreciable  flow  relative  to  its 
volume);  and  procedure  3.F,  Mixing  Zone 
Demonstration  Requirements. 

3.  The  permitting  authority  shall  develop 
PELs  consistent  with  the  preliminary  WLAs 
developed  pursuant  to  sections  A.l  and  A. 2 
of  this  procedure,  and  in  accordance  with 
existing  State  or  Tribal  procedures  for 
converting  WLAs  into  WQBELs.  At  a 
minimum: 

a.  The  PELs  based  ufion  criteria  and  values 
for  the  protection  of  human  health  and 
wildlife  shall  be  expressed  as  monthly 
limitations; 

b.  The  PELs  based  upon  criteria  and  values 
fur  the  protection  of  aquatic  life  from  chronic 
effects  shall  be  expressed  as  either  monthly 
limitations  or  weekly  limitations;  and 

c.  The  PELs  based  upon  the  criteria  and 
values  for  the  protection  of  aquatic  life  from 
acute  effects  shall  be  expressed  as  daily 
limitations. 

B.  Delermining  Reasonable  Potential  Using 
Effluent  Pollutant  Concentration  Data. 

If  representative,  facility-spteciTic  effluent 
monitoring  data  samples  are  available  for  a 
piollutant  discharged  from  a  point  source  to 
the  waters  of  the  Great  Lakes  System,  the 
permitting  authority  shall  apply  the 
following  procedures: 

1.  The  permitting  authority  shall  specify 
the  PEQ  as  the  95  percent  confidence  level 
of  the  9Sth  percentile  based  on  a  log-normal 
distribution  of  the  effluent  concentration;  or 
the  maximum  observed  eHluent 
concentration,  whichever  is  greater.  In 
calculating  the  PEQ.  the  permitting  authority 


shall  identify  the  number  of  effluent  samples 
and  the  coefficient  of  variation  of  the  effluent 
data,  obtain  the  appropriate  multiplying 
factor  from  Table  1  of  procedure  6  of 
appendix  F.  and  multiply  the  maximum 
effluent  concentration  by  that  factor.  The 
coefficient  of  variation  of  the  effluent  data 
shall  be  calculated  as  the  ratio  of  the 
standard  deviation  of  the  effluent  data 
divided  by  the  arithmetic  average  of  the 
effluent  data,  except  that  where  there  are 
fewer  than  ten  effluent  concentration  data 
points  the  coefficient  of  variation  shall  be 
specified  as  0.6.  If  the  PEQ  exceeds  any  of 
the  PELs  developed  in  accordance  with 
section  A. 3  of  this  procedure,  the  permitting 
authority  shall  establish  a  WQBEL  in  a 
NPDES. pwrmit  for  such  p>ollutant. 

2.  In  lieu  of  following  the  procedures 
under  section  B.l  of  this  procedure,  the 
permitting  authority  may  apply  procedures 
consistent  with  the  following: 

a.  The  permitting  authority  shall  specify 
the  PEQ  as  the  95th  percentile  of  the 
distribution  of  the  projected  population  of 
daily  values  of  the  facility-specific  effluent 
monitoring  data  projected  using  a 
scientifically  defensible  statistical  method 
that  accounts  for  and  captures  the  long-term 
daily  variability  of  the  effluent  quality, 
accounts  for  limitations  associated  with 
sparse  data  sets  and,  unless  otherwise  shown 
by  the  effluent  data  set,  assumes  a  lognonmal 
distribution  of  the  facility-specific  effluent 
data.  If  the  PEQ  exceeds  the  PEL  based  on  the 
criteria  and  values  for  the  protection  of 
aquatic  life  from  acute  effects  developed  in 
accordance  with  section  A. 3  of  this 
procedure,  the  permitting  authority  shall 
establish  a  WQBEL  in  an  NPDES  permit  for 
such  pollutant; 

b.  The  permitting  authority  shall  calculate 
the  PEQ  as  the  95th  percentile  of  the 
distribution  of  the  projected  population  of 
monthly  averages  of  the  facility-specific 
effluent  monitoring  data  using  a  scientifically 
defensible  statistical  method  that  accounts 
for  and  captures  the  long-term  variability  of 
the  monthly  average  effluent  quality, 
accounts  for  limitations  associated  with 
spiarse  data  sets  and,  unless  otherwise  shown 
by  the  effluent  data  set,  assumes  a  lognormal 
distribution  of  the  facility-specific  effluent 
data.  If  the  PEQ  exceeds  the  PEL  based  on 
criteria  and  values  for  the  protection  of 
aquatic  life  from  chronic  effects,  human 
health  or  wildlife  developed  in  accordance 
with  section  A. 3  of  this  procedure,  the 
permitting  authority  shall  establish  a  WQBEL 
in  an  NPDES  permit  for  such  pollutant;  and 

c.  The  permitting  authority  shall  calculate 
the  PEQ  as  the  95th  percentile  of  the 
distribution  of  the  projected  population  of 
weekly  averages  of  the  facility-specific 
effluent  monitoring  data  using  a  scientifically 
defensible  statistical  method  that  accounts 
for  and  captures  the  long-term  variability  of 
the  weekly  average  effluent  quality,  accounts 
for  limitations  associated  with  sparse  data 
sets  and.  unless  otherwise  shown  by  the 
effluent  data  set,  assumes  a  lognormal 
distribution  of  the  facility-specific  effluent 
data.  If  the  PEQ  exceeds  the  PEL  based  on 
criteria  and  values  to  protect  aquatic  life  from 
chronic  effects  developed  in  accordance  with 
section  A. 3  of  this  procedure,  the  permitting 


authority  shall  establish  a  WQBEL  in  an 
NPDES  permit  for  such  pollutant. 

C.  Developing  Necessary  Data  to  Calculate 
Tier  I!  Values  Where  Such  Data  Does  Not 
Currently  Exist. 

1.  Except  as  provided  in  sections  C.2,  C.4, 
or  D  of  this  procedure,  for  each  piollutant 
listed  in  Table  6  of  part  132  that  a  permittee 
reports  as  known  or  believed  to  be  present  in 
its  effluent,  and  for  which  pollutant  data 
sufficient  to  calculate  Tier  II  values  for  non- 
cancer  human  health,  acute  aquatic  life  and 
chronic  aquatic  life  do  not  exist,  the 
permitting  authority  shall  take  the  following 
actions: 

a.  The  permitting  authority  shall  use  all 
available,  relevant  information,  including 
Quantitative  Structure  Activity  Relationship 
information  and  other  relevant  toxicity 
information,  to  estimate  ambient  screening 
values  for  such  pollutant  which  will  protect 
humans  from  health  effects  other  than 
cancer,  and  aquatic  life  from  acute  and 
chronic  effects. 

b.  Using  the  procedures  specified  in 
sections  A.l  and  A.2  of  this  procedure,  the 
permitting  authority  shall  develop 
preliminary  WLAs  for  the  discharge  of  the 
pollutant  from  the  point  source  to  protect 
human  health,  acute  aquatic  life,  and  chronic 
aquatic  life,  based  upon  the  estimated 
ambient  screening  values. 

c.  The  permitting  authority  shall  develop 
PELs  in  accordance  with  section  A.3  of  this 
procedure,  which  are  consistent  with  the 
preliminary  WLAs  developed  in  accordance 
with  section  C.l.b  of  this  procedure. 

d.  The  permitting  authority  shall  compare 
the  PEQ  developed  according  to  the 
procedures  set  forth  in  section  B  of  this 
procedure  to  the  PELs  developed  in 
accordance  with  section  C.l.c  of  this 
procedure.  If  the  PEQ  exceeds  any  of  the 
PELs,  the  permitting  authority  shall  generate 
or  require  the  permittee  to  generate  the  data 
necessary  to  derive  Tier  II  values  for 
noncancer  human  health,  acute  aquatic  life 
and  chronic  aquatic  life. 

e.  The  data  generated  in  accordance  with 
section  C.l.d  of  this  procedure  shall  be  used 
in  calculating  Tier  II  values  as  required  under 
section  A.l  of  this  procedure.  The  calculated 
Tier  II  value  shall  be  used  in  calculating  the 
preliminary  WLA  and  PEL  under  section  A 
of  this  procedure,  for  purposes  of 
determining  whether  a  WQBEL  must  be 
included  in  the  permit.  If  the  permitting 
authority  finds  that  the  PEQ  exceeds  the 
calculated  PEL,  a  WQBEL  for  the  pollutant  or 
a  permit  limit  on  an  indicator  parameter 
consistent  with  40  CFR  122.44(d)(l)(vi)(C) 
must  be  included  in  the  permit. 

2.  With  the  exception  of  bioaccumulative 
chemicals  of  concern  (BCCs),  a  permitting 
authority  is  not  required  to  apply  the 
procedures  set  forth  in  section  C.l  of  this 
procedure  or  include  WQBELs  to  protect 
aquatic  life  for  any  pollutant  listed  in  Table 
6  of  part  132  discharged  by  an  existing  point 
source  into  the  Great  Lakes  System,  if: 

a.  There  is  insufficient  data  to  calculate  a 
Tier  I  criterion  or  Tier  II  value  for  aquatic  life 
for  such  pollutant; 

b.  The  permittee  has  demonstrated  through 
a  biological  assessment  that  there  are  no 
acute  or  chronic  effects  on  aquatic  life  in  the 
receiving  water,  and 


c.  The  permittee  has  demonstrated  in 
accordance  with  procedure  6  of  this 
appendix  that  the  whole  effluent  does  not 
exhibit  acute  or  chronic  toxicity. 

3.  Nothing  in  sections  C.l  or  C.2  of  this 
procedure  shall  preclude  or  deny  the  right  of 
a  permitting  authority  to: 

a.  Determine,  in  the  absence  of  the  data 
necessary  to  derive  a  Tier  II  value,  that  the 
discharge  of  the  pollutant  will  cause,  have 
the  reasonable  potential  to  cause,  or 
contribute  to  an  excursion  above  a  narrative 
criterion  for  water  quality;  and 

b.  Incorporate  a  WQBEL  for  the  pollutant 
into  an  NPDES  permit. 

4.  If  the  permitting  authority  develops  a 
WQBEL  consistent  with  section  C.3  of  this 
procedure,  and  the  permitting  authority 
demonstrates  that  the  WQBEL  developed 
under  section  C.3  of  this  procedure  is  at  least 
as  stringent  as  a  WQBEL  that  would  have 
been  based  upon  the  Tier  II  value  or  values 
for  that  pollutant,  the  permitting  authority 
shall  not  be  obligated  to  generate  or  require 
the  permittee  to  generate  the  data  necessary 
to  derive  a  Tier  II  value  or  values  for  that 
pollutant. 

D.  Consideration  of  Intake  Pollutants  in 
Determining  Reashnable  Potential. 

1.  General. 

a.  Any  procedures  adopted  by  a  State  or 
Tribe  for  considering  intake  pollutants  in 
water  quality-based  permitting  shall  be 
consistent  with  this  section  and  section  E. 

b.  The  determinations  under  this  section 
and  section  E  shall  be  made  on  a  pollutant- 
by-pollutant,  outfall-by-outfall,  basis. 

c.  This  section  and  section  E  apply  only  in 
the  absence  of  a  TMDL  applicable  to  the 
discharge  prepared  by  the  State  or  Tribe  and 
approved  by  EPA,  or  prepared  by  EPA 
pursuant  to  40  CFR  130.7(d}.  or  in  the 
absence  of  an  assessment  and  remediation 
plan  submitted  and  approved  in  accordance 
with  procedure  3.  A.  of  appendix  F.  This 
section  and  section  E  do  not  alter  the 
permitting  authority's  obligation  under  40 
CFR  122.44(d)(vii)("B)  to  develop  effluent 
limitations  consistent  with  the  assumptions 
and  requirements  of  any  available  WLA  for 
the  discharge,  which  is  part  of  a  TMDL 
prepared  by  the  State  or  Tribe  and  approved 
by  EPA  pursuant  to  40  CFR  130.7,  or 
prepared  by  EPA  pursuant  to  40  CFR 
130.7(d). 

2.  Definition  of  Same  Body  of  Wafer 

a.  This  definition  applies  to  this  section  . 
and  section  E  of  this  procedure. 

b.  An  intake  pollutant  is  considered  to  be 
from  the  same  body  of  water  as  the  discharge 
if  the  permitting  authority  finds  that  the 
intake  pollutant  would  have  reached  the 
vicinity  of  the  outfall  point  in  the  receiving 
water  within  a  reasonable  period  had  it  not 
been  removed  by  the  permittee.  This  finding 
may  be  deemed  established  if: 

i.  The  background  concentration  of  the 
pollutant  in  the  receiving  water  (excluding 
any  amount  of  the  pollutant  in  the  facility's 
discharge)  is  similar  to  that  in  the  intake 
water; 

ii.  There  is  a  direct  hydrological 
connection  between  the  intake  and  discharge 
points:  and 

iii.  Water  quality  characteristics  (e.g.. 
temperature.  Ph,  hardness)  are  similar  in  the 
intake  and  receiving  waters. 


c.  The  permitting  authority  may  also 
consider  other  site-specific  factors  relevant  to 
the  transport  and  fate  of  the  pollutant  to 
make  the  finding  in  a  particular  case  that  a 
pollutant  would  or  would  not  have  reached 
the  vicinity  of  the  outfall  point  in  the 
receiving  water  within  a  reasonable  period 
had  it  not  been  removed  by  the  permittee. 

d.  An  intake  pollutant  firam  groundwater 
may  be  considered  to  be  from  the  same  body 
of  watar  if  the  permitting  authority 
determines  that  the  pollutant  would  have 
reached  the  vicinity  of  the  outfall  pwint  in  the 
receiving  water  within  a  reasonable  period 
had  it  not  been  removed  by  the  permittee, 
except  that  such  a  pollutant  is  not  from  the 
same  body  of  water  if  the  groundwater 
contains  the  f>ollutant  partially  or  entirely 
due  to  human  activity,  such  as  industrial, 
commercial,  or  municipal  operations, 
disposed  actions,  or  treatment  processes. 

e.  An  intake  pollutant  is  the  amount  of  a 
pollutant  that  is  present  in  waters  of  the 
United  States  (including  groundwater  as 
provided  in  section  D.2.d  of  this  procedure) 
at  the  time  it  is  withdrawn  from  such  waters 
by  the  discharger  or  other  facility  (e.g.,  public 
water  supply)  supplying  the  discharger  with 
intake  water. 

3.  Reasonable  Potential  Determination. 

a.  The  permitting  authority  may  use  the 
procedure  described  in  this  section  of 
procedure  5  in  lieu  of  procedures  5.A 
through  C  provided  the  conditions  specified 
below  are  met. 

b.  The  permitting  authority  may  determine 
that  there  is  no  reasonable  [>otential  for  the 
discharge  of  an  identified  intake  piollutant  or 
pwllutant  pwrameter  to  cause  or  contribute  to 
an  excursion  above  a  narrative  or  numeric 
water  quality  criterion  within  an  applicable 
water  quality  standard  where  a  discharger 
demonstrates  to  the  satisfaction  of  the 
permitting  authority  (based  upon  information 
provided  in  the  permit  application  or  other 
information  deemed  necessary  by  the 
permitting  authority)  that: 

i.  The  facility  withdraws  100  percent  of  the 
intake  water  containing  the  pwllutant  from 
the  same  body  of  water  into  which  the 
discharge  is  made; 

ii.  The  facility  does  not  contribute  any 
additional  mass  of  the  identified  intake 
pollutant  to  its  wastewater; 

iii.  The  facility  does  not  alter  the  identified 
intake  [>ollutant  chemically  or  physically  in 
a  manner  that  would  cause  adverse  water 
quality  impacts  to  occur  that  would  not  occur 
if  the  p>ollutants  were  left  in-stream; 

iv.  The  facility  does  not  increase  the 
identified  intake  pwllutant  concentration,  as 
defined  by  the  permitting  authority,  at  the 
edge  of  the  mixing  zone,  or  at  the  pwint  of 
discharge  if  a  mixing  zone  is  not  allowed,  as 
compared  to  the  p>ollutant  concentration  in 
the  intake  water,  unless  the  increased 
concentration  does  not  cause  or  contribute  to 
an  excursion  above  an  applicable  water 
quality  standard;  and 

v.  The  timing  and  location  of  the  discharge 
would  not  cause  adverse  water  quality 
impacts  to  occur  that  would  not  occur  if  the 
identified  intake  piollutant  were  left  in- 
stream. 

c.  Upon  a  finding  under  section  D.3  b  of 
this  procedure  that  a  pollutant  in  the 
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discharge  does  not  cause,  have  the  rsasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  an  applicable  water  quality 
stnnrlard.  the  p>erniitting  authority  is  not 
required  to  include  a  WQBEL  for  the 
identified  intake  pollutant  in  the  facility's 
fmrmit,  providod: 

i.  The  NHDES  permit  fact  sheet  or 
statement  of  bxsis  includes  a  specific 
determination  that  there  is  no  reasonable 
potential  for  the  discharge  of  an  identified 
intake  pollutunt  to  cause  or  contribute  to  an 
excursion  above  an  applicable  narmtive  or 
numenc  water  quality  criterion  and 
rpference>  appropriate  supportinf; 
documentation  included  in  the 
administrative  nn-ord; 

ii.  The  p«>rniit  requires  all  influent, 
effluoni   .ii)d  ambient  nionitorinR  necessary 
to  denuiii--UHte  that  the  conditions  in  se<'.tion 
D.3.b  ot  this  procedure  are  maintained  during 
the  permit  term:  and 

iii.  The  permit  contains  a  ivopener  clause 
authorizing  modification  or  revocation  and 
reissuance  of  the  permit  if  new  information 
indicates  changes  in  the  conditions  in  section 
D.3.b  of  this  procedure. 

d.  Absent  a  finding  under  section  D.3.b  of 
this  procedure  that  a  pollutant  in  the 
discharge  does  not  cause,  have  the  reasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  an  applicable  water  quality 
standard,  the  permitting  authority  shall  use 
the  procedures  under  sections  5.A  through  C 
of  this  procedure  to  determine  whether  a 
discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  an  applicable  narrative  or 
numeric  water  quality  criterion. 

E.  Consideration  of  Intake  Pollutants  in 
Eslahlishing  WQBELs. 

1.  General.  This  section  applies  only  when 
the  con(«ntnition  of  the  pollutant  of  concern 
upstream  of  the  discharge  (as  delennined 
using  the  provisions  in  procedure  3.B.9  of 
appendix  F)  exceeds  the  most  stringent 
applicable  water  quality  criterion  for  that 
pollutant. 

2.  The  requirements  of  sections  D.1-D.2  of 
this  procedure  shall  also  apply  to  this 
section. 

3.  Intake  Pollutants  from  the  Same  Body  of 
Water. 

a.  In  cases  where  a  facility  meets  the 
conditions  in  sections  D.S.b.i  and  D.S.b.iii 
through  D. 3. b.v  of  th's  procedure,  the 
perniilting  authority  may  establish  effluoni 
limitations  allowing  the  facility  to  discharge 
a  mass  and  concentration  of  the  pollu.aiil 
that  ure  no  greater  than  the  mass  and 
concentration  of  the  pollutant  identified  in 
the  facility's  intake  water  ("no  net  addition 
limitations").  The  permit  shall  specify  how 
compliance  with  mass  and  concentration 
limitations  shall  be  assessed.  No  ptermit  may 
aMthorize  "no  net  addition  limitations" 
which  are  effective  after  March  23,  2007. 
Afler  that  date,  WQBELs  shall  be  established 
in  accordance  with  procedure  5.F.2  of 
appendix  F. 

b.  Where  propter  operation  and 
maintenance  of  a  facility's  treatment  system 
results  in  removal  of  a  pollutant,  the 
permitting  authority  may  establish 
limitations  that  reflect  the  lower  mass  and/ 
or  concentration  of  the  pollutant  achieved  by 


such  tTMtment.  taking  into  account  the 
feasibility  of  establishing  such  limits. 

c.  For  pollutants  contained  in  intake  water 
provided  by  a  water  system,  the 
concentration  of  the  intake  pollutant  shall  be 
determined  at  the  point  where  the  rdw  water 
supply  is  removed  from  the  same  body  of 
water,  except  that  it  shall  be  the  point  where 
the  water  enters  the  water  supplier's 
distribution  system  where  the  water 
treatment  system  removes  any  of  the 
identified  pollutants  from  the  raw  water 
supply.  Mass  shall  be  determined  by 
multiplying  the  concentration  of  the 
pollutant  determined  in  accordance  with  this 
paragraph  by  the  volume  of  the  facility's 
intake  flow  received  firom  the  water  system. 

4  Intake  Pollutants  fmm  a  Different  Body 
of  Water.  Where  the  pollutan'    '.  a  facility's 
discharge  originates  from  a  w.iter  of  the 
United  Slates  that  is  not  the  same  body  of 
water  as  the  receiving  water  (as  determined 
in  accordance  with  section  D.2  of  this 
procedure),  WQBELs  shall  be  established 
based  upon  the  most  stringent  applicable 
water  quality  criterion  for  that  pollutant. 

5  Multiple  Sources  of  Intake  Pollutants. 
Where  a  facility  discharges  intake  pollutants 
that  originate  in  part  from  the  same  body  of 
water,  and  in  part  from  a  different  body  of 
water,  the  permitting  authority  may  apply  the 
procedures  of  sections  E.3  and  E.4  of  this 
procedure  to  derive  an  effluent  limitation 
reflecting  the  flow-weighted  average  of  each 
source  of  the  pollutant,  provided  that 
adequate  monitoring  to  determine 
compliance  can  be  established  and  is 
included  in  the  permit. 

F.  Other  Applicable  Conditions. 

1.  In  addition  to  the  above  procedures, 
effluent  limitations  shall  be  established  to 
comply  with  all  other  applicable  State,  Tribal 
and  Federal  laws  and  regulations,  including 
technology-based  requirements  and 
antidegradation  policies. 

2.  Once  the  permitting  authority  has 
determined  in  accordance  with  this 
procedure  that  a  WQBEL  must  be  included 
in  an  NPDES  permit,  the  piermilting  authority 
shall: 

a.  Rely  upon  the  WLA  established  for  the 
point  source  either  as  part  of  any  T\iDL 
prepared  under  procedure  3  of  this  appendix 
and  approved  by  EPA  pursuant  to  40  CFR 
130.7,  or  as  part  of  an  assessment  and 
remediation  plan  developed  and  approved  in 
accordance  with  procedure  3. A  of  this 
appendix,  or,  in  the  absence  of  such  TMDL 
or  plan,  calculate  WL^s  for  the  prutei  tion  of 
acute  and  chronic  aquatic  life,  wildlife  and 
human  health  consistent  with  the  provisions 
referenced  in  section  A.l  of  this  procedure 
for  developing  preliminary  wasteload 
allocations,  and 

b.  DevtHop  effluent  limitations  consistent 
with  these  WLAs  in  accordance  with  existing 
State  or  Tribal  procedures  for  converting 
WLj\8  into  WQBEU. 

3.  When  determining  whether  WQBELs  are 
necessary,  infonnation  from  chemiral- 
specific.  whole  effluent  toxicity  and 
biological  assessments  shall  be  considered 
independently. 

4.  If  the  geometric  mean  of  a  pollutant  in 
fish  tissue  samples  collected  from  a 
walerbody  exceeds  the  tissue  basis  of  a  Tier 


I  criterion  or  Tier  n  value,  af^er  consideration 
of  the  variability  of  the  pollutant's 
bioconcentration  and  bioaccumulation  in 
fish,  each  facility  that  discharges  detectable 
levels  of  such  piollutant  to  that  water  has  the 
reasonable  potential  to  cause  or  contribute  to 
an  excursion  above  a  Tier  1  criteria  or  a  Tier 

II  value  and  the  permitting  authority  shall 
establish  a  WQBEL  for  such  pollutant  in  the 
NPDES  permit  for  such  facility. 

Procedure  6:  Whole  Eflluent  Toxicity 
Requirements 

The  Great  Lakes  States  and  Tribes  Fhall 
adopt  provisions  consistent  with  (as 
protective  as)  procedure  6  of  appendix  F  of 
part  132. 

The  following  definitions  apply  to  this 
part: 

Acute  toxic  unit  ^71 'J.  100/LCvi  where  the 
LCv)  is  expressed  as  a  percent  effluent  in  the 
test  medium  of  an  acute  whole  effluent 
toxicity  (WET)  test  that  is  statistically  or 
graphically  estimated  to  be  lethal  to  50 
percent  of  the  test  organisms. 

Chronic  toxic  unit  (TVcl  100/NOEC  or 
IOO/IC25.  where  the  NOEC  and  IQ:.i  are 
expressed  as  a  percent  effluent  in  the  lest 
medium. 

Inhibition  concentration  25  (ICn).  the 
toxicant  concentration  that  would  cause  a  25 
percent  reduction  in  a  non-quantal  biological 
measurement  for  the  test  population.  For 
example,  the  ICis  is  the  concentration  of 
toxicant  that  would  cause  a  25  percent 
reduction  in  mean  young  per  female  or  in 
growth  for  the  test  population. 

No  observed  effect  concentration  INOECf 
The  highest  concentration  of  toxicant  to 
which  organisms  are  exposed  in  a  full  life- 
cycle  or  partial  life-cycle  (short-term)  test, 
that  causes  no  observable  adverse  effects  on 
the  test  organisms  (i.e.,  the  highest 
concentration  of  toxicant  in  which  the  values 
for  the  observed  responses  are  not 
statistically  significantly  different  from  the 
controls). 

A.  Whole  Effluent  Toxicity  Requirements. 
The  Great  Lakes  States  and  Tribes  shall  adopt 
whole  effluent  toxicity  provisions  consistent 
with  the  following: 

1.  A  numeric  acTite  WET  criterion  of  0.3 
acute  toxic  units  (TU.)  measured  pursuant  to 
test  methods  in  40  CFR  part  136.  or  a 
numeric  interpretation  of  a  narrative  criterion 
establishing  that  0.3  TU.  measured  pursuant 
to  test  methods  in  40  CFR  part  1 36  is 
necessary  to  protect  aquatic  life  from  acute 
effects  of  WET.  At  the  discretion  of  the 
permitting  authority,  the  foregoing 
requirement  shall  not  apply  in  an  acute 
mixing  zone  that  is  sized  in  accordance  with 
EPA-approved  State  and  Tribal  methods. 

2.  A  numeric  chronic  WET  criterion  of  one 
ihronic  toxicity  unit  (TUd  measured 
pursuant  to  test  methods  in  40  CFR  part  136. 
or  a  numeric  interpretation  of  a  narrative 
(Titorion  establishing  that  one  TTJc  measured 
pursuant  to  test  methods  in  40  CFH  part  136 
is  necessary  to  protect  aquatic  life  from  the 
chronic  effects  of  WET.  .\l  the  discretion  of 
the  permitting  authority,  the  foregoing 
requirements  shall  not  apply  within  a 
chronic  mixing  zone  consistent  with:  (a) 
procedures  3.D.1  and  3  D.4,  for  discharges  to 
the  open  of  the  Great  Lakes  (OWGL).  inland 


lakes  and  other  waters  of  the  Great  Lakes 
System  with  no  appreciable  flow  relative  to 
Iheir  volume,  or  (b)  procedure  3.E.5  for 
discharges  lo  tributaries  and  connecting 
f  hannels  of  the  Great  Lakes  System. 

B.  WET  Test  Methods.  All  WET  tests 
performed  to  implement  or  ascertain 
compliance  with  this  procedure  shall  be 
performed  in  accordance  with  methods 
established  in  40  CFR  part  136. 

C.  Permit  Conditions. 

1.  Where  a  fiermitting  authority  determines 
pursuant  to  section  Oof  this  procedure  that 
the  WET  of  an  effluent  is  or  may  be 
discharged  at  a  level  that  will  cause,  have  the 
reasonable  potential  to  cause,  or  contribute  to 
an  excursion  above  any  numeric  WET 
criterion  or  narrative  criterion  within  a 
State's  or  Tribe's  water  quality  standards,  the 
permitting  authority: 

a  Shall  (except  as  provided  in  section 
C,  1  e  of  this  procedure)  establish  a  water 
quality-based  effluent  limitation  (WQBEL)  or 
WQBELs  for  WET  consistent  with  section 
C.  lb  of  this  procedure; 

b.  Shall  calculate  WQBELs  pursuant  lo 
section  C.l.a.  of  this  procedure  to  ensure 
attainment  of  the  State's  or  Tribe's  chronic 
WET  criteria  under  receiving  water  flow 
conditions  described  in  procedures  3.E.l.a 
(or  vvhere  applicable,  with  procedure  3.E.1  e) 
for  Great  Lakes  System  tributaries  and 
connecting  channels,  and  with  mixing  zones 
no  larger  than  allowed  pursuant  to  section 
A. 2.  of  this  procedure.  Shall  calculate 
WQBELs  to  ensure  attainment  of  the  State's 
or  Tribe's  acute  WET  criteria  under  receiving 
water  flow  conditions  described  in  procedure 
3.E.l.b  (or  where  applicable,  with  procedure 
a.E.l.e!  for  Great  Lakes  System  tributaries 
and  connecting  channels,  with  an  allowanc  e 
for  mixing  zones  no  greater  than  specified 
pursuant  to  section  A.l  of  this  procedure. 

c.  May  specify  in  the  NPDES  permit  the 
conditions  under  which  a  permittee  would 
be  required  to  perform  a  to.xicity  redu(  tion 
evaluation. 

d.  May  allow  with  respect  to  any  WQBEL 
established  pursuant  to  section  C.l.a  of  this 
procedure  an  appropriate  schedule  of 
compliance  consistent  with  procedure  9  of 
appendix  F;  and 

e.  May  decide  on  a  case-by-case  basis  that 
a  WQBEL  for  WET  is  not  necessan.-  if  the 
State's  or  Tribe's  water  quality  standards  do 
not  contain  a  numeric  criterion  for  WET.  and 
the  permitting  authority  demonstrates  in 
accordance  with  40  CFR  122.44(d)(l)(v)  that 
chemical-specific  effluent  limits  are 
sufficient  to  ensure  fx)mpliance  with 
applicable  criteria. 

2.  Where  a  permitting  authority  lacks 
sufficient  information  to  determine  pursuant 
lo  section  D  of  this  procedure  whether  the 
WET  of  an  effluent  is  or  may  be  discharged 
at  levels  that  will  cause,  have  the  reasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  any  numeric  WET  criterion 
or  narrative  criterion  within  a  State's  or 
Tribe's  water  quality  standards,  then  the 
permitting  authority  should  consider 
including  in  the  NPDES  permit  appropriate 
conditions  to  require  generation  of  additional 
data  and  (o  control  toxicity  if  found,  sucn  as: 


a  WET  testing  requirements  to  generate  the 
data  needed  to  adequately  characterize  the  <_ 
toxicity  of  the  effluent  to  aquatic  life; 

b.  Language  requiring  a  permit  reop>ener 
clause  to  establish  WET  limits  if  any  toxicity 
testing  data  required  pursuant  to  section   . 
C.2  a  of  this  procedure  indicate  that  the  WET 
of  an  effiuenl  is  or  may  be  discharged  at 
levels  that  will  cause,  have  the  reasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  any  numeric  WET  criterion 
or  narrative  criterion  within  a  State's  or 
Tribe's  water  quality  standards. 

3.  Where  sufficient  data  are  available  for  a 
permitting  authority  to  determine  pursuant  to 
section  D  of  this  procedure  that  the  WET  of 
an  effluent  neither  is  nor  may  be  discharged 
at  a  level  that  will  cause,  have  the  reasonable 
potential  to  rsr<<^.  or  contribute  to  an 
excursion  above  any  numeric  WET  criterion 
or  narrative  criterion  within  a  State's  or 
Tribes  water  quality  standards,  the 
permitting  authority  may  include  conditions 
and  limitations  described  in  section  C.2  of 
this  procedure  at  its  discretion. 

D.  Reasonable  Potential  Determinations. 
The  permitting  authority  shall  take  into 
account  the  factors  described  in  40  CFR 
122.44(d)(l)(ii]  and.  where  representative 
facility-specific  WET  effiuent  data  are 
available,  apply  the  following  requirements 
in  determining  whether  the  WET  of  an 
effluent  is  or  may  be  discharged  at  a  level 
that  will  cause,  have  the  reasonable  potential 
to  cause,  or  contribute  to  an  excursion  above 
any  numeric  WET  criterion  or  narrative 
criterion  within  a  State's  or  Tribe's  water 
quality  standards. 

1.  The  permitting  authority  shall 
characterize  the  toxicity  of  the  discharge  by: 

a.  Either  averaging  or  using  the  maximum 
of  acute  toxicity  values  collected  within  the 
same  day  for  each  species  to  represent  one 
daily  value.  The  maximum  of  all  daily  values 
for  the  most  sensitive  species  tested  is  used 
for  reasonable  potential  determinations; 

b.  Either  averaging  or  using  the  maximum 
of  chronic  toxicity  values  collected  within 
the  same  calendar  month  for  each  species  to 
represent  one  monthly  value.  The  maximum 
of  such  values,  for  the  most  sensitive  sf>ecies 
tested.  IS  used  for  reasonable  potential 
detei'minations: 

c.  Estimating  the  toxicity  values  for  the 
missing  endpoint  using  a  default  acute- 
chronic  ratio  (ACR)  of  10.  when  data  exist  for 
either  acute  WET  or  chronic  WET.  but  not  for 
both  endpoints. 

2.  The  VVETof  an  effluent  is  or  may  be 
discharged  at  a  level  that  will  cause,  have  the 
reasonable  potential  to  cause,  or  contribute  to 
an  excursion  above  any  numeric  acute  WET 
criterion  or  numeric  interpretation  of  a 
narrative  criterion  within  a  State's  or  Tribe's 
water  quality  standards,  when  effiuent- 
specific  information  demonstrates  that: 
(TU.  effiuenl)  (B)  (effluent  fiow/ 
(Qad-^eff^uent  now)l>AC 

Where  TU,  effluent  is  the  maximum 
measured  acute  toxicity  of  100  percent 
effiuent  determined  pursuant  to  section 
D.l.a.  of  this  procedure.  B  is  the  multiplying 
factor  taken  from  Table  F6-1  of  this 
procedure  to  convert  the  highest  measured 
effiuenl  toxicity  value  to  the  estimated  95th 


percentile  toxicit>'  value  for  the  discharge, 
effiuent  flow  is  the  same  effluent  flow  used 
to  calculate  the  preliminary  wasteload 
allocations  (WLAs)  for  individual  pollutants 
to  meet  the  acute  criteria  and  values  for  those 
pollutants.  AC  is  the  numeric  acute  WET 
criterion  or  numeric  interpretation  of  a 
narrative  criterion  established  pursuant  to 
section  A.l  of  this  procedure  and  expressed 
in  TU,.  and  Qad  is  the  amount  of  the 
receiving  water  available  for  dilution 
calculated  using:  (i)  the  specified  design 
now(s)  for  tributaries  and  connecting 
channels  in  section  C.l.b  of  this  procedure, 
or  where  appropriate  procedure  3.E.l.e  of 
appendix  F,  and  using  EPA-approved  State 
and  Tribal  procedures  for  establishing  acute 
mixing  zones  in  tributaries  and  connecting 
channels,  or  (ii)  the  EPA-approved  State  and 
Tribal  procedures  for  establishing  acijte 
mixing  zones  in  OWGLs.  Where  there  are  less 
than  10  individual  WET  tests,  the 
multiplying  factor  taken  from  Table  F6-1  of 
this  procedure  shall  be  based  on  a  coefficient 
of  variation  (CV)  or  0.6.  Where  there  are  10 
or  more  individual  WET  tests,  the 
multiplying  factor  taken  from  Table  F6-1 
shall  be  based  on  a  CV  calculated  as  the 
standard  deviation  of  the  acute  toxicity 
values  found  in  the  WET  tests  divided  by  the 
arithmetic  mean  of  those  toxicity  values. 
3  The  WET  of  an  effluent  is  or  may  be 
discharged  at  a  level  that  will  cause,  have  the 
reasonable  potential  to  cause,  or  contribute  to 
an  excursion  above  any  numeric  chronic 
WET  criterion  or  numeric  interpretation  of  a 
narrative  criterion  within  a  State's  or  Tribe's 
water  quality  standards,  when  effluent- 
specific  information  demonstrates  that: 
(TU,  effluent)  (B)  (effluent  flow/Qad+effluent 
flow])>CC 

Where  TU.  effluent  is  the  maximum 
measured  chronic  toxicity  value  of  100 
percent  effluent  determined  in  accordance 
with  section  D.l.b.  of  this  procedure.  B  is  the 
multiplying  factor  taken  trom  Table  F6-1  of 
this  procedure,  effluent  flow  is  the  same 
effluent  flow  used  to  calculate  the 
preliminary  WLAs  for  individual  pollutants 
to  meet  the  chronic  criteria  and  values  for 
those  pollutants.  CC  is  the  numeric  chronic 
WET  criterion  or  numeric  interpretation  of  a 
narrative  criterion  established  pursuant  to 
section  A. 2  of  this  procedure  and  expressed 
in  TL\.  and  Qad  is  the  amount  of  the 
receiving  water  available  for  dilution 
calculated  using:  (i|  the  design  flow(s)  for 
tributaries  and  connecting  channels  spiecified 
in  procedure  3. El. a  of  appendix  F.  and 
where  appropriate  procedure  3.E.l.e  of 
appendix  F.  and  in  accordance  with  the 
provisions  of  procedure  3.E.5  for  chronic 
mixing  zones,  or  (ii)  procedures  3.D.1  and 
3. D.4  for  discharges  to  the  OWGLs  Where 
there  are  less  than  10  individual  WET  tests, 
the  multiplying  factor  taken  from  Table  F6- 
1  of  this  procedure  shall  be  based  on  a  CV 
of  0.6.  Where  there  are  10  more  individual 
WET  tests,  the  multiplying  factor  taken  from 
Table  F6-1  of  this  procedure  shall  be  based 
on  a  CV  calculated  as  the  standard  deviation 
of  the  WET  tests  divided  by  the  arithmetic 
mean  of  the  WET  tests. 
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Table  F6-1  .—Reasonable  Potential  Multiplying  Factors:  95%  Confidence  Level  and  95%  Probability  Basis 


Number  ot  Samples 

Coefficient  of  variation 

01 

0.2 

0.3 

04 

0.5 

0.6 

0.7 

0.8 

0.9 

10 

1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

1./ 

1.8 

1.9 

2.0 

1  

1.4 

1.9 

2.6 

3.6 

4.7 

6.2 

8.0 

10.1 

12.6 

155 

18.7 

223 

26.4 

30.8 

35.6 

40.7 

46.2 

52.1 

584 

64  9 

2 

1.3 

1.6 

2.0 

2.5 

3.1 

3.8 

4.6 

5.4 

6.4 

7.4 

8.5 

9.7 

10.9 

12.2 

13.6 

15.0 

16.4 

17.9 

19.5 

21.1 

3  

1.2 

1.5 

1.8 

2.1 

2.5 

3.0 

3.5 

4.0 

4.6 

5.2 

5.8 

6.5 

7.2 

7.9 

8.6 

9.3 

10.0 

10.8 

11.5 

123 

4  

1.2 

1.4 

1.7 

1.9 

2.2 

2.6 

2.9 

3.3 

3.7 

4.2 

4.6 

5.0 

5.5 

6.0 

6.4 

6.9 

7.4 

7.8 

8.3 

88 

5  

1.2 

1.4 

1.6 

1.8 

2.1 

2.3 

2.6 

2.9 

3.2 

36 

3.9 

4.2 

4.5 
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Procedure  7:  Loading  Limits 

The  Great  Lakes  Stales  and  Tribes  shall 
adopt  provisions  consistent  with  (as 
protective  as)  this  procedure. 

Whenever  a  water  quality-based  effluent 
limitation  (WQBEL)  is  developed,  the 
WQBEL  shall  be  expressed  as  both  a 
concentration  value  and  a  corresponding 
mass  loading  rate. 

A.  Both  mass  and  concentration  limits 
shall  be  based  on  the  same  permit  averaging 
periods  such  as  daily,  weekly,  or  monthly 
averages,  or  in  other  appropriate  permit 
averaging  f>eriods. 

B.  The  mass  loading  rates  shall  be 
calculated  using  effluent  flow  rates  that  ure 
consistent  with  those  used  in  establishing  the 
VVQBELs  expressed  in  concentration. 

Procedure  8:  Water  Quality-based  Effluent 
Limitations  Below  the  Quantification  Level 

The  Great  Lakes  States  and  Trib»?s  shall 
adopt  provisions  consistentwith  (as 
protective  as)  this  procedure. 

When  a  water  quality-based  effluent 
limitation  (WQBEL)  for  a  pollutant  is 
calculated  to  be  less  than  the  quantiHcation 
level: 

A.  Permit  Limits.  The  permitting  authority 
shall  designate  as  the  limit  in  the  NPDES 
permit  the  WQBEL  exactly  as  calculated. 

B.  Analytical  Method  and  Quantification 
Level. 

1.  The  permitting  authority  shall  specify  in 
the  permit  the  most  sensitive,  applicable, 
analytical  method.  sfteciTied  in  or  approved 
under  40  CFR  part  136.  or  other  appropriate 
method  if  one  is  not  available  under  40  CFR 
part  136,  to  be  used  to  monitor  for  the 


presence  and  amount  in  an  effluent  of  the 
pollutant  for  which  the  WQBEL  is 
established:  and  shall  specify  in  accordance 
with  section  B.2  of  this  procedure,  the 
quantiHcation  level  that  can  be  achieved  by 
use  of  the  specified  analytical  method. 

2.  The  quantiflcation  level  shall  be  the 
minimum  level  (ML)  specified  in  or 
approved  under  40  CFR  f>art  136  for  the 
method  for  that  pollutant.  If  no  such  ML 
exists,  or  if  the  method  is  not  specified  or 
approved  under  40  CFR  part  136,  the 
quantification  level  shall  be  the  lowest 
quantifiable  level  practicable.  The  permitting 
authority  may  specify  a  higher  quantification 
level  if  the  permittee  demonstrates  that  a 
higher  quantification  level  is  appropriate 
because  of  effluent-specific  matrix 
interference. 

3.  The  permit  shall  state  that,  for  the 
purpose  of  compliance  assessment,  the 
analytical  method  specified  in  the  permit 
shall  be  used  to  monitor  the  amount  of 
pollutant  in  an  effluent  down  to  the 
quantification  level,  provided  that  the  analyst 
has  complied  with  the  specified  quality 
assurance/quality  control  procedures  in  the 
relevant  method. 

4.  The  permitting  authority  shall  use 
applicable  State  and  Tribal  prcK  edures  to 
average  and  account  for  monitoring  data.  The 
permitting  authority  may  specify  in  the 
permit  the  value  to  be  used  to  interpret 
sample  values  below  the  quantification  level. 

C.  Special  Conditions.  The  permit  shall 
contain  a  reopener  clause  authorizing 
modification  or  revocation  and  reissuance  of 
the  permit  if  new  information  generated  as  a 
result  of  special  conditions  included  in  the 
permit  indicates  that  presence  of  the 


pollutant  in  the  discharge  at  levels  above  the 
WQBEL.  Special  conditions  that  may  be 
included  in  the  permit  include,  but  are  not 
limited  to.  fish  tissue  sampling,  whole 
effluent  toxicity  (WET)  tests,  limits  and/or 
monitoring  requirements  on  internal  waste 
streams,  and  monitoring  for  surrogate 
parameters.  Data  generated  as  a  result  of 
special  conditions  can  be  used  to  reopen  the 
permit  to  establish  more  stringent  effluent 
limits  or  conditions,  if  necessary. 

D.  Pollutant  Minimization  Program.  The 
permitting  authority  shall  include  a 
condition  in  the  permit  requiring  the 
permittee  to  develop  and  conduct  a  p>ollutanl 
minimization  program  for  each  pollutant 
with  a  WQBEL  below  the  quantification 
level.  The  goal  of  the  pollutant  minimization 
program  shall  be  to  reduce  all  (Kttential 
sources  of  the  pollutant  to  maintain  the 
effluent  at  or  below  the  WQBEL.  In  addition. 
States  and  Tribes  may  consider  cost- 
effectiveness  when  establishing  the 
requirements  of  a  PMP.  The  [tollutanl 
minimization  program  shall  include,  but  is 
not  limited  to,  the  following: 

1.  An  annual  review  and  semi-annual 
monitoring  of  potential  sources  of  the 
pollutant,  which  may  include  fish  tissue 
monitoring  and  other  bio-uptake  sampling: 

2.  Quarterly  monitoring  for  the  pollutant  in 
the  influent  to  the  wastewater  treatment 
system: 

3.  Submittal  of  a  control  strategy  designed 
to  proceed  toward  the  goal  of  maintaining  all 
sources  of  the  pollutant  to  the  wastewater 
collection  system  below  the  WQBEL; 

4.  When  the  sources  of  the  ]x>llutant  arr 
discovered,  appropriate  cost-effective  contml 


ineasures  shall  be  implemented,  consistent 
with  the  control  strategy;  and 

5.  An  annual  status  report  that  shall  be  sent 
(o  the  permitting  authority  including: 

a.  All  minimization  program  monitoring 
results  for  the  previous  year; 

b.  A  list  of  potential  sources  of  the 
pollutant;  and 

c.  A  summary  of  all  action  taken  to  reduce 
or  eliminate  the  identified  sources  of  the 
pollutant. 

6.  Any  information  generated  as  a  result  of 
procedure  8.D  can  be  used  to  suppKDrt  a 
request  for  subsequent  permit  modifications, 
including  revisions  to  (e.g..  more  or  less 
frequent  monitoring),  or  removal  of  the 
requirements  of  procedure  8.D,  consistent 
ivith  40  CFR  122.44,  122.62  and  122.63. 

Procedure  9:  Compliance  Schedules 

The  Great  Lakes  States  and  Tribes  shall 
iidopt  provisions  consistent  with  (as 
protective  as)  procedure  9  of  appendix  F  of 
part  132. 

A.  Limitations  for  New  Great  Lakes 
Dischargers,  \yhen  a  f>ermit  issued  on  or  after 
March  23. 1997  to  a  new  Great  Lakes 
discharger  (defined  in  Part  132.2)  contains  a 
water  quality-based  effluent  limitation 
(WQBEL)^e  permittee  shall  comply  with 
such  a  limitation  upon  the  commencement  of 
ihe  discharge. 

B.  Limitations  for  Existing  Great  Lakes 
Dischargers. 

I.  Any  existing  permit  that  is  reissued  or 
modified  on  or  after  March  23.  1997  to 
t  ontain  a  new  or  more  restrictive  WQBEL 
may  allow  a  reasonable  period  of  time,  up  to 
five  years  from  the  date  of  permit  issuance 
or  modification,  for  the  permittee  to  comply 
with  that  limit,  provided  that  the  Tier  I 
criterion  or  whole  effluent  toxicity  (WET) 
criterion  was  adopted  (or.  in  the  case  of  a 
narrative  criterion.  Tier  II  value,  or  Tier  I 
criterion  derived  pursuant  to  the 
methodology  in  appendix  A  of  part  132.  was 
newly  derived)  after  July  1,  1977. 


2.  When  the  compliance  schedule 
established  under  paragraph  1  goes  beyond 
the  term  of  the  permit,  an  interim  permit 
limit  effective  upon  the  expiration  date  shall 
be  included  in  the  permit  and  addressed  in 
the  permit's  fact  sheet  or  statement  of  basis. 
The  administrative  record  for  the  permit 
shall  reflect  the  final  limit  and  its  compliance 
date. 

3.  If  a  permit  establishes  a  schedule  of 
compliance  under  paragraph  1  which 
exceeds  one  year  from  the  date  of  permit 
issuance  or  modification,  Ihe  schedule  shall 
set  forth  interim  requirements  and  dates  for 
their  achievement.  The  time  between  such 
interim  dates  may  not  exceed  one  year.  If  the 
time  necessary  for  completion  of  any  interim 
requirement  is  more  than  one  year  and  is  not 
readily  divisible  into  stages  for  completion, 
the  permit  shall  require,  at  a  minimum, 
specified  dates  for  annual  submission  of 
progress  reports  on  the  status  of  any  interim 
requirements. 

C.  Delayed  Effectiveness  of  Tier  II 
Limitations  for  Existing  Great  Lakes 
Discharges. 

1.  Whenever  a  limit  (calculated  in 
accordance  with  Procedure  3)  based  upon  a 
Tier  II  value  is  included  in  a  reissued  or 
modified  permit  for  an  existing  Great  Lakes 
discharger,  the  permit  may  provide  a 
reasonable  period  of  time,  up  to  two  years, 
in  which  to  provide  additional  studies 
necessary  to  develop  a  Tier  I  criterion  or  to 
modifj'  the  Tier  II  value.  In  such  cases,  the 
permit  shall  require  compliance  with  the  Tier 
11  limitation  within  a  reasonable  period  of 
time,  no  later  than  five  years  after  permit 
issuance  or  modification,  and  contain  a 
reopener  clause. 

2.  The  reopener  clause  shall  authorize 
permit  modifications  if  specified  studies 
have  been  completed  by  the  permittee  or 
provided  by  a  third-party  during  the  time 
allowed  to  conduct  the  specified  studies,  and 
the  permittee  or  a  third-party  demonstrates. 


through  such  studies,  that  a  revised  limit  is 
appropriate.  Such  a  revised  limit  shall  be 
incorporated  through  a  permit  modificalifii 
and  a  reasonable  time  f)eriod.  up  to  five 
years,  shall  be  allowed  for  compliance.  If 
incorporated  prior  to  the  compliance  date  iif 
the  original  Tier  II  limitation,  any  such 
revised  limit  shall  not  be  considered  less- 
stringent  for  purposes  of  the  anti-b^rksliding 
provisions  of  section  402(o|  of  the  Clean 
Water  Act. 

3.  If  the  specified  studies  have  been 
completed  and  do  not  demonstrate  that  a 
revised  limit  is  appropriate,  the  permitting 
authority  may  provide  a  reasonable 
additional  period  of  time,  not  to  exceed  five 
years  with  which  to  achieve  compliance  with 
the  original  effluent  limitation. 

4.  Where  a  permit  is  modified  to  include 
new  or  more  stringent  limitations,  on  a  date 
within  five  years  of  the  permit  expiration 
date,  such  compliance  schedules  may  extend 
beyond  the  term  of  a  permit  consistent  with 
section  B.2  of  this  procedure. 

5.  If  future  studies  (other  than  tho'ie 
conducted  under  paragraphs  1.  2.  or  J  above) 
result  in  a  Tier  11  value  bemg  (hanged  to  a 
less  stringent  Tier  II  value  or  Tier  I  criterion, 
after  the  effective  date  of  a  Tier  Il-based  limit 
the  existing  Tier  Il-based  limit  may  be 
revised  to  be  less  stringent  if: 

(a)  It  complies  with  sections  402(o)  (2)  and 
(3)oftheCWA;or. 

(b)  In  non-attainment  waters,  where  the 
existing  Tier  II  limit  was  based  on  procedure 
3.  the  cumulative  effect  of  revised  effluent 
limitation  based  on  procedure  3  of  this 
appendix  will  assure  compliance  with  water 
quality  standards:  or. 

(c)  In  attained  waters,  the  revised  effluent 
limitation  complies  with  the  State  or  Tribes 
antidegraddtion  policy  and  procedures 
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DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program;  Notice 

AGENCY:  Department  of  Education. 
ACTION:  Notice — Computer  matching 
between  the  Department  of  Education 
and  the  Immigration  and  Naturalization 
Service  (INS),  Department  of  Justice. 

summary:  Pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  Pub.  L.  100-503,  and  the  Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Matching 
Programs,  notice  is  hereby  given  of  the 
computer  Matching  program  between 
the  Department  of  Education  (ED)  (the 
recipient  agency),  and  the  Immigration 
and  Naturalization  Service  (INS), 
Department  of  Justice  (the  source 
agency). 

Notice  of  the  matching  program  was 
originally  published  in  the  Federal 
Register  on  September  24,  1992  (57  FR 
44209);  the  program  became  effective  on 
October  26, 1992.  Duration  was  18 
months  plus  a  one-year  extension 
permitted  by  the  Privacy  Act  of  1974,  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (5 
U.S.C.  552a(o)(2)(D)).  The  one-year 
extension  will  expire  on  April  26,  1995. 
The  following  notice  represents  the 
approval  of  a  new  agreement  by  the 
Department  of  Justice  and  Department 
of  Education  Data  Integrity  Boards  to 
continue  the  matching  program  (on  the 
effective  date  as  indicated  below). 

In  accordance  with  the  Privacy  Act  of 
1974  (5  use.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  and  the  Office  of  Management  and 
Budget  (O.MB)  Final  Guidance  on 
Interpreting  the  Provisions  of  Pub.  L. 
100-503,  Computer  Matching  and 
Privacy  Act  of  1988  (54  FR  25818,  June 
19,  1989),  and  OMB  Bulletin  89-22,  the 
following  information  is  provided: 

1.  Name  of  Pailicipating  Agencies 

The  Department  of  Education  (ED) 
and  the  Department  of  Justice  (IX)J). 


2.  Purpose  of  the  .Match 

The  matchinf;  program  entitled 
"Systematic  Alien  Verification  for 
Entitlement  (SAVE)  INS/ED"  will 
permit  ED  to  confirm  the  immigmtion 
status  of  alien  applicants  for,  or 
recipients  of,  assistance  as  authorized 
by  Title  IV,  section  484(a)(5),  of  the 
Higher  Education  Act  of  1965.  (HEA),  as 
amended.  The  Title  IV  programs 
include:  The  Federal  Pell  Grant,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Work-Study,  State 
Student  Incentive  Grant,  Federal  Family 
Education  Loan,  William  D.  Ford  Direct 
Loan  and  the  Federal  t'erkins  Loan 
Programs. 

3.  Authority  for  Conducting  the 
Matching  Program 

The  information  contained  in  the  INS 
data  base  is  referred  to  as  the  Alien 
Status  Verification  Index  (ASVI),  and  is 
authorized  under  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
Pub.  L.  99-603.  ED  seeks  access  to  this 
data  base  under  the  Higher  Education 
Act  of  1965,  as  amended  (section 
484(g)).  The  INS  is  authorized  to 
confirm  immigration  status  under  the 
authority  of  set.tion  103  of  the 
Immigration  and  Nationality  Act. 

4.  Categories  of  Records  and 
Individuals  Covered 

The  records  to  be  used  in  the  match 
and  the  roles  of  the  matching 
participants  are  described  as  follows: 

Through  the  use  of  user  identification 
c»des  and  passwords,  authorized 
persons  from  ED  will  transmit 
electronically  to  INS  data  from  its 
Privacy  Act  system  of  records  entitled, 
"'Federal  Student  Aid  Application  File 
(18-40-0014)."  The  data  will  include 
the  alien  registration  number  and  date 
of  birth  of  the  alien  applicant  for,  or 
recipient  of.  Title  IV  assistance.  This 
action  will  initiate  a  search  for 
corresponding  data  elements  in  an  IN.S 
Privacy  Act  system  of  records  cntitlwl 
"Alien  Status  Verification  Index 
(JUSTICE/INS-009)."  Where  there  is  a 
match  of  records,  the  system  will 


provide  to  ED  the  immigration  status 
code  and  employment  eligibility  code  of 
the  alien  applicant  or  recipient.  In 
accordance  with  5  U.S.C.  552a(p).  ED 
will  verify  any  adverse  finding 
(independently  or  through  the  alien 
applicant  or  recipient)  and  provide  the 
aUen  applicant  or  recipient  with  30  days 
notice  and  opportunity  Ifi  funtest  such 
finding. 

5.  Effective  Dates  of  the  Matching 
Program 

The  matching  program  will  l)(;i:oini- 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Board  of  each  agency,  is  seuit 
to  Congress  and  the  Office  of 
Management  and  Budget,  or  30  days 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  after  the 
effective  date  and  may  be  extended  for 
an  additional  12  months,  if  the 
conditions  specified  in  5  U..S.C 
552a(o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
f^omments  or  Inquiries 

Claude  Denton,  Acting  Chief,  Student 
Eligibility  and  Verification  Section, 
Policy  Development  Division,  U.S. 
Department  of  Edui;ation.  600 
Independence  Avenue,  SW..  (Room 
3045.  ROB-3),  Washington.  DC  20202, 
Telephone:  (202)  708-7888.  Individuals 
who  use  a  telecommunicafions  device 
for  the  deaf  (TTD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  « 
p.m..  Eastern  time,  Mond.iy  through 
Friday. 

DatLil:  M.irf.h  15,  i'j'J5. 
David  A.  Longanecker, 

AsistanI  Secn.tary  for  Posts^Tcndary 

Education. 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  351 

[Department  of  tt>e  Treasury  Circular,  Public 
Debt  Series  No.  1-80] 

Offering  of  United  States  Savings 
Bonds,  Series  EE 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

summary:  This  Final  Rule  amends  the 
offering  circular  for  Series  EE  United 
States  Savings  Bonds  to  reflect  rate 
changes  for  Series  EE  savings  bonds 
issued  on  or  after  May  1,  1995,  and  the 
repeal  of  the  statutory  minimum  4 
percent  investment  yield  guarantee.  The 
purpose  of  these  changes  is  to  provide 
for  greater  flexibility  in  determining  and 
calculating  the  interest  rates  and 
redemption  values  for  Series  EE  savings 
bonds. 

EFFECTIVE  DATE:  May  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Earnest,  Director.  Division  of 
Staff  Services,  Savings  Bond  Operations, 
Bureau  of  the  Public  Debt,  Parkersburg. 
West  Virginia  26106-1328  (304)  480- 
6319,  or  Edward  Gronseth,  Deputy  Chief 
Counsel,  or  Bob  Riffle,  Paralegal 
Specialist,  OfBce  of  the  Chief  Counsel. 
Bureau  of  the  Public  Debt  (304)  480- 
5192. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  15.  1976.  the  savings  bonds 
statute,  the  Second  Liberty  Bond  Act  (31 
U.S.C.  757c(b),  later  codified  at  31 
U.S.C.  3105),  was  amended  to  require 
that  the  investment  yield  on  Series  E 
savings  bonds  would  not  be  less  than  4 
percent  per  annum,  compounded 
semiannually,  from  the  first  day  of  the 
month  after  issue  date  to  the  last  day  of 
the  month  before  the  redemption  date 
(31  U.S.C.  3105(b)(2)).  The  purpose  of 
this  amendment  was  to  provide  savings 
bond  owners  with  a  guaranteed 
minimum  rate  of  return  no  matter  when 
they  redeemed  their  bonds.  In  1982.  the 
Treasury  amended  the  offering  circular 
for  Series  EE  bonds  held  at  least  5  years. 
The  returns  were  linked  to  yields  for  5- 
year  Treasury  securities.  A  guaranteed 
minimum  rate  was  still  in  effect,  but  it 
declined  over  the  years  from  7£  percent 
to  6  percent  to  the  statutory  4  percent 
floor. 

On  December  8, 1994,  the  guaranteed 
minimum  4  percent  was  repealed  (Pub.l. 
103—465).  This  statutory  chfuige 


provided  the  opportunity  for  Treasury 
to  consider  a  fresh  approach  to 
determining  rates  for  new  savings  bonds 
and  better  achieve  the  goals  of  the 
Savings  Bond  Program. 

II.  Summary  of  Amendments 

Section  351.0  is  amended  to  change 
the  effective  date  of  the  offering  circular 
to  May  1.  1995. 

Paragraphs  (e)  through  (i)  of  section 
351.2.  are  amended  to  ensure  that  the 
provisions  of  those  paragraphs  do  not 
conflict  with  or  contradict  other  changes 
to  Section  351.2,  as  described  below. 

A  new  paragraph  (j)  is  added  to 
Section  351.2  to  describe  changes  in  the 
terms  and  conditions  for  Series  EE 
bonds  offered  for  sale  on  and  after  May 
1, 1995.  The  following  paragraphs 
describe  the  terms  &nd  conditions  for 
such  bonds: 

Market  Yields.  Treasury  uses  market 
bid  yields  for  bills,  notes,  and  bonds  to 
create  a  yield  curve  based  on  the  most 
actively  traded  Treasury  securities.  This 
curve  relates  the  yield  on  a  security  to 
its  time  to  maturity.  Yields  at  particular 
points  on  the  curve  are  referred  to  as 
"constant  maturity  yields"  and  are 
determined  by  the  U.S.  Treasury  from 
this  daily  yield  curve.  The  Board  of 
Governors  of  the  Federal  Reserve 
System  currently  publishes  daily 
Treasury  constant  maturity  yields  in  the 
Statistical  Release  H.15.  "Selected 
Interest  Rates".  The  6-month  and  5-year 
Treasury  securities  rates  described 
below  are  derived  from  these  yield 
curves.  (Note:  This  method  of 
determining  market  rates  has  been  used 
since  the  inception  of  the  market-hased 
program  in  1982). 

Short-Term  Savings  Bond  Rate.  No 
less  frequently  than  on  each  May  1  and 
November  1 .  Treasury  announces  a 
short-term  savings  bond  rate.  To 
determine  this  rate.  Treasury  compiles 
6-month  Treasury  securities  rates  as  of 
the  close  of  business  for  each  day  of  the 
previous  three  months  and  calculates 
the  monthly  average  for  each  month, 
rounding  each  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
The  short-term  savings  bond  rate  is  then 
determined  by  taking  85  percent  of  the 
3-month  average  and  rounding  the 
result  to  the  nearest  one-hundredth  of 
one  percent.  If  the  regularly  scheduled 
date  for  the  announcement  (for  example. 
May  1)  is  a  day  when  the  Treasury  is  not 
open  for  business,  then  the 
armouncement  is  made  on  the  next 
business  day  and  is  effective  as  of  the 
first  day  of  that  month.  For  bonds 
entitled  to  interest  accruals  at  the  short- 
term  savings  bond  rate,  that  rate  applies 
to  the  bond's  first  full  semiannual 


interest  accrual  period  following  each 
announcement  of  the  rate. 

Long-Term  Savings  Bond  Rate.  No 
less  frequently  than  on  each  May  1  and 
November  1 ,  Treasury  announces  a  long 
term-savings  bond  rate.  To  determine 
this  rate.  Treasury  compiles  5-year 
Treasury  securities  rates  as  of  the  close 
of  business  for  each  day  of  the  previous 
six  months  and  calculates  the  monthly 
average  for  each  month,  rounding  each 
monthly  average  to  the  nearest  one- 
hundredth  of  one  percent.  The  long- 
term  savings  bond  rate  is  then 
determined  by  taking  85  percent  of  the 
6-month  average  and  rounding  the 
result  to  the  nearest  one-hundredth  of 
one  percent.  If  the  regularly  scheduled 
date  for  the  announcement  (for  example. 
May  1)  is  a  day  when  the  Treasury  is  not 
open  for  business,  then  the 
announcement  is  made  on  the  next 
business  day  and  is  effective  as  of  the 
first  day  of  that  month.  For  bonds 
entitled  to  interest  accruals  at  the  long- 
term  savings  bond  rate,  that  rate  applies 
to  the  bond's  first  full  semiannual 
interest  accrual  period  following  each 
announcement  of  the  rate. 

Base  Denomination.  All  redemption 
value  calculations  are  performed  on  a 
hypothetical  denomination  of  $25, 
having  a  value  at  the  beginning  of  the 
first  earning  period  equal  to  an  issue 
price  of  $12.50.  Redemption  values  for 
bonds  of  greater  denominations  are  in 
direct  proportion  according  to  the  ratio 
of  denominations.  For  example,  if  the 
value  of  a  hypothetical  $25 
denomination  is  $26.80 — i.e.,  $12.50 
issue  price  plus  $14.30  accrued 
interest — the  value  of  a  $50  bond  is 
$26.80  X  (50  -^  25).  or  $53.60. 

Semiannual  Earning  Periods  and 
Accrual  Dates.  Bonds  bearing  May  1. 
1995.  and  later  issue  dates,  earn  interest 
during  each  successive  6-month  period 
from  date  of  issue  to  final  maturity. 
Interest  accrues,  immediately  following 
each  earning  period,  on  each 
semiannual  anniversary  of  the  date  of 
issue,  including  the  date  of  final 
maturity. 

Original  Maturity.  Original  maturity 
occurs  at  17  years  after  date  of  issue. 
The  redemption  value  of  a  bond  at 
original  maturity  shall  not  be  less  than 
the  face  amount  (denomination)  of  the 
bond. 

Final  Maturity.  Final  maturity  occurs 
at  30  years  after  the  date  of  issue.  Bonds 
cease  to  earn  interest  at  final  maturity. 

Interest  Rate  and  Redemption  Values 
for  Bonds  Through  Original  Maturity. 
Short-term  saving  bond  rates  are  used  to 
determine  the  increase  in  redemption 
values  for  each  semiannual  accrual  date 
occurring  on  or  before  5  years  from  the 
date  of  issue.  For  a  bond  outstanding 


more  than  five  years  through  original 
maturity,  long-term  savings  bond  rates 
are  used  to  determine  the  increase  in 
redemption  values  for  each  semiannual 
accrual  date  occurring  after  5  years  from 
the  date  of  issue. 

Interest  Rate  and  Redemption  Values 
for  Bonds  During  An  Extended  Maturity 
Period.  From  1 7  years  after  date  of  issue 
to  the  final  maturity  date,  the  bond 
continues  to  earn  interest  and  ceases  to 
earn  interest  at  final  maturity. 

Outstanding  Savings  Bonds.  No 
changes  are  made  to  the  terms  and 
conditions  for  outstanding  bonds  or  to 
the  regulations  governing  the  offering  of 
Series  E,  H  and  HH  savings  bonds  in  31 
CFR  parts  316,  332,  and  352. 
respectively,  and  savings  notes  in  31 
CFR  part  342,  as  a  result  of  the  repeal 
of  paragraph  (b)(2)  of  31  U.S.C.  3105 
and  the  amendment  to  31  CFR  part  351. 

Procedural  Requirements 

It  has  been  determined  that  this  Final 
Rule  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Therefore,  an  assessment  of 
anticipated  benefits,  costs  and 
regulatory  alternatives  is  not  required. 

This  rule  relates  to  matters  of  public 
contract,  as  well  as  the  borrowing  power 
and  fiscal  authority  of  the  United  States. 
The  notice  and  public  procedures 
requirements  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  required  by  this  Final  Rule, 


and,  therefore,  no  approval  pursuant  to 
the  Paperwork  Reduction  Act,  is 
required. 

List  of  Subjects  in  31  CFR  Fart  351 

Bonds,  Government  Securities. 
Dated:  March  10,  1995. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Part  351  of  Title  31  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

1.  The  authority  citation  for  part  351 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105. 

2.  Section  351.0  is  amended,  in  the 
second  sentence,  by  removing  "March  1. 
1993".  and  adding  in  its  place  "May  1, 
1995." 

3.  Section  351.2(c)  is  amended  as 
follows: 

A.  Adding  at  the  end  of  the  heading 
"for  bonds  issued  prior  to  May  1, 1995"; 

B.  In  the  second  sentence,  after 
"Series  EE  bonds",  by  adding  "issued 
prior  to  May  1,  1995,"; 

C.  In  the  table,  in  the  first  column,  last 
line,  by  revising  "Mar.  1993,  and 
thereafter"  to  read  "Mar.  1993-Apr. 
1995";  and 

D.  In  the  table,  in  the  second  column, 
last  line,  by  revising  "Mar.  2011,  and 
thereafter"  to  read  "Mar.  2011-Apr. 
2013". 

4.  Section  351.2(e)  is  amended  as 
follows: 


A.  In  the  paragraph  heading,  by 
revising  the  words  "November  1,  1982, 
or  thereafter"  to  read  "November  1, 
1982  through  April  1,  1995."; 

B.  The  introductory  text  of  paragraph 
(e)  is  revised  to  read  as  follows: 

•        *        •        *        • 

(e)*  *  *  The  investment  yield  of  a 
Series  EE  bond  bearing  issue  dates  of 
November  1, 1982,  through  April  1, 
1995,  frxjm  its  issue  date  to  each  interest 
accrual  date  occurring  less  than  5  years 
after  issue,  will  be  as  shown  in  Tables 
1,2,  and  3  in  the  appendix  to  this  part. 
***** 

C.  Removing  "or  thereafter"  at  the  end 
of  the  first  sentence  of  paragraph  (e)(1) 
and  adding  in  its  place  "through  April 
1.1995"; 

D.  In  paragraph  (e)(2)(iii).  in  the  first 
sentence,  after  the  words  "May  1. 
1989,"  by  removing  "or  thereafter"  and 
adding  in  its  place  "through  April  1, 
1995". 

5.  Section  351.2(f)(2)  is  amended  by 
removing  "November  2,  1982"  and 
adding  in  its  place  "November  1,  1982". 

6.  Section  351.2(g)  is  amended  as 
follows: 

A.  In  the  paragraph  heading,  after 
"Extended  maturity  periods,"  by  adding 
"for  bonds  bearing  issue  dates  prior  to 
May  1, 1995"; 

B.  In  the  first  sentence,  by  removing 
"of  12  years  or  less"; 

C.  In  the  heading  of  paragraph  (g)(2), 
after  "Extensions  granted,"  adding  "for 
bonds  bearing  issue  dates  prior  to  May 
1. 1995";  and 

D.  By  revising  the  tables  in  paragraph 
(g)(2)  to  read  as  follows: 


Issues  dates — 1  st  day  of: 

Original  terms 

Original  maturity  dates-day  of: 

Final  maturity  dates— 
1  st  day  of: 

Jan.  1980-Oct.  1980 

11  years  

9  years  

8  years 

10  years  

12  years  

18  years  

Jan  1991-Oct  1991 

Jan  2010-Oct  2010 

Nov.  1980-Apr.  1981   

Nov   1989-ADf  1990 

Nov.  201 0-Apr.  2011. 
May  2011 -Oct.  2012. 
Nov  2012-Oct  2016 

May  1981-Oct.  1982 

May  1989-Oct  1990  ... 

Nov.  1982-Oct  1986  

Nov  1992-Oct   1996 

Nov.  1986-Feb.  1993  

Nov.  1998-Feb.  2005  : 

Mar  2011-ADr  2013 

Nov  2016-Feb  2023 

Mar.  1993-Apr.  1995  

Mar.  2023-Apf.  2025 

Issues  dates— 1st  day  of: 

1  St  exterKled  maturity  dates— 
1st  day  of:* 

Years  to  firial  maturity 

Final  maturity  dates— 
1  st  day  of: 

Jan.  1980-Oct.  1980 

Jan.  2001-Oct.  2001  _^ 

9  years  

11  years  

12  years  

10  years  

8  years  

2  years  

Jan  2010-Oct  2010 

Nov.  1980-Apr.  1981   

Nov  1999-ADr  2000 

Nov.  201 0-Apr.  2011. 
May  201 1-Oct.  2012. 
Nov  2012-Oct  2016 

May  1981-Oct.  1982 

May  1999-Oct.  2000 

Nov.  2002-Oct.  2006  

Nov.  2008-Feb  201 5  

Nov.  1982-Oct.  1986  

Nov.  1986-Feb.  1993  

Nov  2016-Feb  2023 

Mar.  1993-Apr.  1995  

Mar.  2021-Apr.  2023  

Mar.  2023-Apf.  2025 

At  10  years  after  original  maturity. 


E.  In  the  heading  of  paragraph  (g)(3), 
by  adding  "for  bonds  bearing  issue  dates 


prior  to  May  1,  1995"  after  "extended 
maturity  period". 

7.  Paragraph  351.2(h)  is  amended  as 
follows: 


A.  In  the  heading,  by  adding  "for 
bonds  issued  prior  to  May  1,  1995"  after 
"Accrual  and  payment  of  interest"; 
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B.  In  the  fifth  sentence,  after  "For 
bonds  with  issue  dates",  by  removing 
"on  and  after"  and  adding  in  their  place 
the  word  "of;  and 

C.  In  the  fifth  sentence,  after  "March 
1, 1993.",  by  adding  "through  April  1. 
1995, '. 

8.  Paragraph  351. 2(i)  is  amended  as 
follows: 

A.  In  the  heading,  by  adding  "for 
bonds  issued  prior  to  May  1,  1995"  after 
"Tables  of  redemption  values";  and 

B.  In  the  first  sentence,  after 
"November  1,  1982,",  by  removing  "and 
thereafter",  and  adding  in  its  place 
"through  April  1,  1995". 

9.  A  new  paragraph  (j)  is  added  to 
Section  351.2  to  read  as  follows: 
***** 

(j)  Market-based  interest  rate  and 
redemption  values — bonds  bearing  issue 
dates  of  May  1,  1995,  or  thereafter.  (1) 
The  following  definitions  apply  for 
determining  the  interest  rates  and 
redemption  values  for  bonds  bearing 
issue  dates  of  May  1,  1995,  and 
thereafter: 

(i)  Market  yields.  Treasury  uses 
market  bid  yields  for  bills,  notes,  and 
bonds  to  create  a  yield  curve  based  on 
the  most  actively  traded  Treasury 
securities.  This  curve  relates  the  yield 
on  a  security  to  its  time  to  maturity. 
Yields  at  particular  points  on  the  curve 
are  referred  to  as  "constant  maturity 
yields"  and  are  determined  by  the 
Treasury  from  this  daily  yield  curve. 
The  6-month  and  5-year  Treasury 
securities  rates  described  below  are 
derived  from  these  yield  curves. 

(ii)  Short-term  savings  bond  rate.  No 
less  frequently  than  on  each  May  1  and 
November  1 ,  Treasury  announces  a 
short-term  savings  bond  rate.  To 
determine  this  rate.  Treasury  compiles 
6-month  Treasury  securities  rates  as  of 
the  close  of  business  for  each  day  of  the 
previous  three  months  and  calculates 
the  monthly  average  for  each  month, 
rounding  each  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
The  short-term  savings  bond  rate  is  then 
determined  by  taking  85  percent  of  the 
three-month  average  and  rounding  the 
result  to  the  nearest  one-hundredth  of 
one  percent.  If  the  regularly  scheduled 
date  for  the  announcement  (for  example. 
May  1)  is  a  day  when  the  Treasury  is  not 
open  for  business,  then  the 
announcement  is  made  on  the  next 
business  day  and  is  effective  as  of  the 
first  day  of  that  month.  For  bonds 
entitled  to  interest  accruals  at  the  short- 
term  savings  bond  rate,  that  rate  applies 
to  the  bond's  first  full  semiannual 
interest  accrual  period  following  each 
announcement  of  the  rate. 

(iii)  Long-term  savings  bond  rate.  No 
less  frequently  than  on  each  May  1  and 


November  1 ,  Treasury  announces  a 
long-term  savings  bond  rate.  To 
determine  this  rate.  Treasury  compiles 
5-year  Treasury  securities  rates  as  of  the 
close  of  business  for  each  day  of  the 
previous  six  months  and  calculates  the 
monthly  average  for  each  month, 
rounding  each  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
The  long-term  savings  bond  rate  is  then 
determined  by  taking  85  percent  of  the 
6-month  average  and  rounding  the 
result  to  the  nearest  one-hundredth  of 
one  percent.  If  the  regularly  scheduled 
date  for  the  announcement  (for  example. 
May  1)  is  a  day  when  the  Treasury  is  not 
open  for  business,  then  the 
announcement  is  made  on  the  next 
business  day  and  is  effective  as  of  the 
first  day  of  that  month.  For  bonds 
entitled  to  interest  accruals  at  the  long- 
term  savings  bond  rate,  that  rate  applies 
to  the  bond's  first  full  semiannual 
interest  accrual  period  following  each 
announcement  of  the  rate. 

(iv)  Base  denomination.  All 
redemption  value  calculations  are 
performed  on  a  hypothetical 
denomination  of  $25  having  a  value  at 
the  beginning  of  the  first  earning  period 
equal  to  an  issue  price  of  $12.50. 
Redemption  values  for  bonds  of  greater 
denominations  are  in  direct  proportion 
according  to  the  ratio  of  denominations. 
For  example,  if  the  value  of  a 
hypothetical  $25  denomination  is 
$26.80 — i.e.,  $12.50  issue  price  plus 
$14.30  accrued  interest — on  the  same 
redemption  date,  the  value  of  a  $50 
bond  bearing  the  same  issue  date  is 
$26.80  X  (50  +  25)  or  $53.60. 

(v)  Issue  date.  The  issue  date  of  a 
Series  EE  bond  is  the  first  day  of  the 
month  in  which  payment  of  the  issue 
price  is  received  by  an  authorized 
issuing  agent. 

(vi)  Semiannual  earning  periods  and 
accrual  dates.  Bonds  beeu'ing  issue  dates 
of  May  1,  1995,  and  thereafter  earn 
interest  during  each  successive  six 
month  period  from  date  of  issue  to  final 
maturity.  Interest  accrues,  immediately 
following  each  earning  period,  on  each 
semiannual  anniversary  of  the  date  of 
issue,  including  the  date  of  final 
maturity. 

(vii)  Original  maturity.  Bonds  reach 
original  maturity  at  17  years  after  date 
of  issue. 

(viii)  Final  maturity.  Bonds  reach 
final  maturity  at  30  years  after  date  of 
issue.  A  bond  ceases  to  earn  interest  at 
final  maturity. 

(2)  Interest  rates  and  redemption 
values  for  bonds  held  5  years  or  less. 
The  interest  rate  for  a  Series  EE  bond 
bearing  an  issue  date  of  May  1, 1995,  or 
thereafter,  for  semiannual  earning 
periods  during  the  first  5  years  from 


date  of  issue,  is  the  short-term  savings 
bond  rate  determined  as  defined  in 
paragraph  (j)(l)(ii)  of  this  section. 
Redemption  values  for  semiannual 
accrual  dates  occurring  on  or  before  5 
years  from  date  of  issue  are  calculated 
in  accordance  with  paragraph  (j)(5)  of 
this  section. 

(3)  Interest  rates  and  redemption 
values  for  bonds  held  5  years  and  6 
months  and  longer.  The  interest  rate  for 
a  Series  EE  bond  bearing  an  issue  date 
of  May  1,  1995,  or  thereafter,  for 
semiannual  earning  periods  beginning  5 
years  from  date  of  issue  through  original 
maturity,  is  the  long-term  savings  bond 
rate  determined  as  defined  in  paragraph 
(j)(l)(iii)  of  this  section.  Redemption 
values  for  semiaimual  accrual  dates 
occurring  after  5  years  from  date  of 
issue,  through  original  maturity,  are 
calculated  in  accordance  with  paragraph 
(j)(5)  of  this  section,  except  that  the 
redemption  value  at  the  date  of  original 
maturity,  as  provided  in  paragraph 
(j)(l)(vii)  of  this  section,  shall  not  be  less 
than  the  denomination  (face  amount  or 
face  value). 

(4)  Interest  rates  and  redemption 
values  for  bonds  during  an  extended 
maturity  period.  From  1 7  years  after 
date  of  issue  to  the  final  maturity  date 
(the  "extended  maturity  period")  the 
bond  will  be  subject  to  the  terms  and 
conditions  in  ef(ect  when  it  is  issued, 
and  will  continue  to  earn  interest  as 
described  in  paragraph  {j)(3)  of  this 
section,  unless  the  terms  and  conditions 
applicable  to  an  extended  maturity 
period  are  expressly  amended  prior  to 
the  beginning  of  such  period. 

(5)  Redemption  value  calculations. 
Interest  on  a  bond  accrues  and  becomes 
part  of  the  redemption  value  which  is 
paid  when  the  bond  is  cashed.  The 
redemption  value  of  a  bond  on  the 
accrual  date  immediately  following  each 
semiannual  earning  period  is 
determined  as  follows: 

(i)  The  applicable  long-term  or  short- 
term  savings  bond  rate  for  the 
semiannual  earning  period  is  converted 
to  decimal  form  by  dividing  by  100,  and 
is  adjusted  to  a  semiannual  rate  by 
dividing  by  2. 

(ii)  Using  redemption  values  for  the 
base  denomination,  as  defined  in 
paragraph  (j)(l)(iv)  of  this  section,  this 
rate  is  then  multiplied  by  the 
redemption  value  of  the  bond  at  the 
beginning  of  the  semiannual  earning 
period. 

(iii)  The  resulting  interest  amount, 
rounded  to  the  nearest  cent,  is  added  to 
the  redemption  value  of  the  bond  at  the 
beginning  of  the  earning  period  to 
produce  the  redemption  value  at  the 
next  semiannual  accrual  date.  The 
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redemption  value  of  a  bond  remains 
constant  between  accrual  dates. 

(6)  The  Secretary's  determination. 
The  determination  by  the  Secretary  of 
the  Treasury,  or  his  delegate,  of  the 
market  yields,  and  the  long-term  and 
short-term  savings  bond  rates,  shall  be 
final  and  conclusive. 

(7)  Tables  of  redemption  values. 
Tables  of  redemption  value  are  made 
available  by  the  Bureau  of  the  Public 
Debt,  Parkersburg,  West  Virginia  26106- 
1328,  prior  to  the  periods  during  which 
the  redemption  values  are  payable. 

|FR  Doc.  95-7134  Filed  3-21-95:  8:45  ami 

BILUNG  CODE  4810-39-W 


UMI 


UMI 


«i  m 

a  Mi  » 

i  I         J 

am  ^ 

^  m  -^ 

^  B  «k 

■         £  s 

■V  IB  IB  ' 


Thursday 
March  23,  199S 


Part  VI 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades  and  Public  Housing 
Operations;  Notice 


15436 


Federal  Register  /  Vol.  60,  No.  56  /  Thursday.  March  23.  1995  /  Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

pocket  No.  N-9S-3885;  FR-3884-14-01] 

Notice  of  Public  Housing 
Apprenticeship  Demonstration 
Program  in  the  Construction  Trades 
and  Public  Housing  Operations 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing. 

ACTION:  Notice  of  demonstration 

program. 

SUMMARY:  This  Notice  announces  the 
Department's  intention  to  award  $9 
million  to  HOPE  VI  eligible  housing 
authorities  who  have  partnered  with  the 
Laborers  International  Union  of  North 
America  (LIUNA);  the  United 
Brotherhood  of  Carpenters  and  the 
International  Brotherhood  of  Painters; 
and  the  American  Federation  of  State. 
County  and  Municipal  Employees 
(AFSCME)  to  enhance  the  long-term 
welfare  of  youth  living  in  public 
housing  through  Apprenticeship 
Demonstration  Programs.  The 
Department  will  enter  into  Memoranda 
of  Agreement  with  the  above  referenced 
organizations  for  the  same  purpose — to 
enhance  the  long-term  welfare  of  youth 
living  in  public  hqusing. 

The  Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades  and  Public  Housing 
Operations  will  provide  job  training  and 
ensure  bonahde  apprenticeship  and 
employment  opportunities  in  the 
construction  trades  and  public  housing 
operations  that  will  lead  to  self- 
sufficiency  for  public  housing  youth. 
This  notice  provides  guidelines  for  the 
use  of  these  funds  and  invites  comments 
on  the  demonstration. 
DATES:  Proposal  Due  Date:  Applicant 
proposals  will  be  due  to  the  Department 
May  8,  1995.  Proposals  must  be  received 
in  the  Office  of  Community  Relations 
and  Involvement,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
St..  SW..  Room  4112,  Washington,  DC 
20410  no  later  than  3:00  pm,  local  time 
on  the  proposal  due  date. 

Comment  Due  Date:  April  24,  1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 


above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Lehrer.  Office  of  Community 
Relations  and  Involvement.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW..  Room  4112, 
Washington,  DC  20410.  Telephone 
Number  (202)  619-8201.  (This  is  not  a 
toll  free  number).  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (1T)D)  by  contacting  the  Federal 
Information  Relay  Service  on  (202)  708- 
9300  or  1-800-877-8339)  for 
information  on  the  program. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520).  The  OMB 
control  number  when  assigned  will  be 
published  by  separate  notice  in  the 
Federal  Register. 

IL  Authority 

The  $9  million  for  the  Public  Housing 
Apprenticeship  Demonstration  Program 
in  the  Construction  Trades  and  Public 
Housing  Operations  is  funded  from  a 
portion  of  the  $20  million  appropriated 
in  the  Department  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
and  Independent  Agencies 
Appropriations  Act  for  1994  (Pub.  L. 
103-124,  approved  October  28,  1993) 
(the  1994  Appropriations  Act),  under 
the  heading  "Severely  Distressed  Public 
Housing  Projects",  for  implementation 
of  Youthbuild  programs  by  eligible 
grantees  under  the  Urban  Revitalization 
Demonstration  Program  (HOPE  VI).  (On 
September  14.  1994  (59  FR  47222),  the 
Department  announced  a  Youth 
Apprenticeship  program  funded  with  a 
separate  $10  million  portion  of  the  $20 
million,  which  the  Appropriations  Act 
specifically  earmarked  for  youth 
apprenticeship  training  activities 
pursuant  to  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968,  as 
amended  (Economic  Opportunities  for 
Low-  and  Very-Low-Income  Persons).) 
This  grant  program  provides  funds  for 
the  implementation  of  Youthbuild 
programs  authorized  under  subtitle  D  of 
title  IV  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  as 
added  by  section  164  of  the  Housing 


and  Commimity  Development  Act  of 
1992  (Pub.  L.  102-550.  approved 
October  28,  1992). 

in.  Announcement  of  Demonstration 

This  notice  announces  the 
Department's  intention  to  award  $9 
million  to  HOPE  VI  eligible  housing 
authorities  who  have  partnered  with  the 
Laborers  International  Union  of  North 
America  (LIUNA):  the  United 
Brotherhood  of  Carpenters  and  the 
International  Brotherhood  of  Painters; 
and  the  American  Federation  of  State. 
County  and  Municipal  Employees 
(AFSCME)  to  enhance  the  long-term 
welfare  of  youth  living  in  public 
housing  through  Apprenticeship 
Demonstration  Programs. 

In  accordance  with  the  requirements 
of  section  470(a)  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C.  3542).  this  notice  describes  the 
Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades  and  Public  Housing 
Operations  and  invites  public  comment. 
Any  changes  made  in  this 
demonstration  as  a  result  of  the 
Department's  consideration  of  public 
comments,  and  any  extension  of  time 
for  commitment  of  funds  that  may  be 
necessary  because  of  these  changes,  also 
will  be  published  in  the  Federal 
Register. 

"The  Department  will  not  commit 
funds  for  the  demonstration  until  after 
the  .latest  of:  (1)  The  date  the 
Department  has  considered  any 
comments  received  in  response  to  this 
notice:  (2)  May  22,  1995,  which  is  60 
days  after  today's  publication  date;  and 
(3)  the  date  the  Department  has  received 
and  approved  a  proposal  that  meets  the 
requirements  set  forth  in  this  notice  and 
any  subsequent  notice  announcing 
changes  in  the  demonstration. 

IV.  Maximum  Award 

The  maximum  award  for  a  Public 
Housing  Apprenticeship  Demonstration 
Program  in  the  Construction  Trades  and 
Public  Housing  Operations  is  $250,000; 
however,  the  Department  reserves  the 
right  to  increase  the  maximum 
individual  award  based  on  the  number 
of  applications  funded. 

Tne  Memoranda  of  Agreement  that 
the  Department  will  enter  with  the 
above  mentioned  organizations  will 
indicate  that  HUD  will  make  up  to  $3.5 
million  available  to  public  housing 
authorities  to  partner  with  the  Laborers 
International  Union  of  North  America 
(LIUNA);  up  to  $3.5  million  available 
for  housing  authorities  to  partner  with 
the  United  Brotherhood  of  Carpenters 
and  the  International  Brotherhood  of 
Painters;  up  to  $2.0  million  available  to 
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housing  authorities  to  partner  with 
American  Federation  of  State,  County 
and  Municipal  Employees  (AFSCME). 
Under  this  demonstration,  housing 
authorities  may  partner  with  one  trade 
union  and/or  AFSCME. 

V.  Description  of  Demonstration 

The  Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades  and  Public  Housing 
Operations  is  part  of  HUD's 
comprehensive  strategy  to  restore  and 
revitalize  communities  in  urban 
America,  preserve  and  rebuild  public 
housing  stock  and  create  ladders  of 
economic  opportunity  for  public 
housing  residents.  This  demonstration 
program  specifically  links  public 
housing  authorities  (PHAs)  and  their 
residents  and  the  following 
organizations:  the  Laborers  International 
Union  of  North  America  (LIUNA);  the 
United  Brotherhood  of  Carpenters  and 
the  International  Brotherhood  of 
Painters;  and  the  American  Federation 
of  State,  County  and  Municipal 
Employees  (AFSCME). 

Tnis  demonstration  will  bring 
together  the  skills  needed  to  provide 
public  housing  youth  with  job  training, 
apprenticeship  opportunities  and 
employment  opportunities  leading  to 
self-sufficiency.  Further,  this 
demonstration  will  assist  PHAs  in 
meeting  the  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968.  as  amended  (Economic 
Opportunities  for  Low-  and  Very-Low- 
Income  Persons). 

Eligible  Public  Housing  Authorities 

Under  this  demonstration,  eligible 
public  housing  authorities  include: 

(1)  Housing  authorities  that  are 
recipients  of  HOPE  VI  grants,  and/or 

(2)  Housing  authorities  on  the 
Troubled  PHA  List  as  of  2/5/95.  and/or 

(3)  Housing  authorities  in  the  40  most 
populous  cities. 

Eligible  PHAs  will  create  partnerships 
with  participating  construction  trade 
organizations  and/or  AFSCME.  All 
participating  construction  trade 
organizations  will  subsequently  recruit, 
train,  mentor  and  place  public  housing 
residents  in  Department  of  Labor  (DOL) 
approved  apprenticeship  programs. 
AFSCME  will  recruit,  train,  mentor  and 
provide  work  experience  and 
employment  opportunities  for  youth  in 
public  housing. 

Eligible  Program  Participants 

Eligible  program  participants  must  be 
public  housing  residents,  and  in 
accordance  with  Youthbuild: 

(1)  Participants  must  be  very  low- 
income  individuals  aged  16  to  24  years. 


who  are  high  school  dropouts.  An 
exception  allows  for  25  percent  of  the 
participants  to  be  individuals  who  do 
not  meet  the  program's  income  or 
educational  requirements  but  who  have 
educational  needs  despite  attainment  of 
a  high  school  diploma  or  its 
equivalency. 

(2)  Any  eUgible  individual  selected 
for  full-time  participation  in  this 
program  may  be  offered  full-time 
participation  for  a  period  of  not  less 
than  6  months  and  not  more  than  24 
months  unless  the  apprenticeship 
program  extends  beyond  this  timefi-ame. 

(3)  Programs  must  be  structured  so 
that  50  percent  of  the  time  spent  by 
participants  in  the  program  is  devoted 
to  educational  services  and  activities. 
All  educational  programs  and  activities 
supported  with  funds  from  the 
demonstration  program  must  be 
consistent  with  applicable  State  and 
local  educational  standards.  Standards 
and  procedures  for  academic  credit  and 
certifying  educational  attainment  must 
be  consistent  with  applicable  State  and 
local  educational  standards. 

(4)  Wages  and  benefits,  labor 
standards,  and  nondiscrimination 
requirements  shall  apply  under  this 
program  as  they  would  under  the 
Youthbuild  program.  Housing 
authorities  participating  in  this 
demonstration  program  may  not  be 
prevented  from  using  funds  from  non- 
Federal  sources  to  increase  wages  and 
benefits  under  the  program,  if 
appropriate. 

Eligible  Activities 

Eligible  activities,  under  this  program, 
are: 

(1)  Work  and  activities  associated 
with  the  acquisition,  rehabilitation,  or 
construction  of  the  housing  and  related 
facilities  to  be  used  in  the  program; 

(2)  Relocation  payments  and  other 
assistance  required  to  comply  with  24 
CFR  585.308; 

(3)  Costs  for  the  ongoing  training  and 
technical  assistance  needs  of  the 
applicant  that  are  related  to  carrying  out 
this  program; 

(4)  Education,  job  training, 
counseling,  employment  and  leadership 
development  services  and  activities; 

(5)  Wages,  benefits  and  stipends  for 
participants  prior  to  entering  an 
apprenticeship  program  or  in  the  case  of 
AFSCME  an  employment  opportunity. 

Restrictions 

(1)  The  $9  million  authorized  under 
the  Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades  and  Public  Housing 
Operations  may  not  be  used  for  wages 


in  any  post-training  employment 
provided  under  this  program; 

(2)  No  more  than  15  percent  of  the 
total  grant  amount  may  be  used  for 
administrative  costs. 

Selection 

Threshold  Requirements 

(1 )  The  submission  of  an  agreement 
that  meets  the  requirements  of  the 
program; 

(2)  Certification  that  participants  will 
be  eligible  as  defined  in  the  notice; 

(3)  A  description  of  how  training 
activities  will  prepare  participants  for 
apprenticeship  and  employment 
opportunities; 

(4)  Proof  that  residents  are  involved  in 
the  planning  and  implementation  of  the 
program; 

(5)  A  description  of  efforts  to  provide 
job  placement  for  successful  program 
participants  specifying  the  number  of 
jobs  that  will  be  created;  and 

(6)  The  supportive  services,  based  on 
projected  need,  that  will  be  provided 
under  the  program.  The  Secretary 
reserves  the  right  to  award  grants  based 
on  distribution  among  the  three 
organizations  referenced  in  this  notice. 

Method  of  Selection 

Applications  will  be  date  and  time 
stamped  to  authenticate  when  they  were 
received.  If  the  applicant  meets  the 
above  mentioned  threshold 
requirements,  they  will  be  funded  in  the 
order  received  (within  the  parameters 
set  forth  in  Section  IV — Maximum 
Awards)  until  the  funding  authorized 
for  this  program  is  no  longer  available. 

The  Secretary  reserves  the  right  to 
award  grants  based  on  distribution 
among  the  three  organizations 
referenced  in  this  notice.  If  a  sufficient 
number  of  applications  are  not  received, 
representing  all  three  organizations,  the 
Secretary  reserves  the  right  to  award 
grants  to  the  remaining  applicants 
among  the  other  organizations  in 
accordance  with  the  aforementioned 
requirements. 

Reports 

Each  PHA  receiving  a  grant  shall 
submit  to  HUD  an  annual  progress 
report  (in  a  format  to  be  provided  by 
HUD)  regarding  the  implementation  of 
this  program  and  the  effectiveness  of  the 
Public  Housing  Apprenticeship 
Demonstration  Program  in  the 
Construction  Trades  and  Public  Housing 
Operations  in  meeting  its  purpose. 

Grantees  will  cooperate  with 
researchers  who  will  be  carrying  out  an 
evaluation  of  this  initiative  for  the 
Department. 


UMI 


15438 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995  /  Notices 


Proposal  Requirements 

In  order  to  receive  the  hinding 
proposed  in  this  notice,  each  PHA  must 
submit  a  proposal  describing  its 
program  in  detail.  Proposals  are  not 
limited  to  but  must  include: 

(1)  A  copy  of  the  agreement  between 
the  PHA  and  the  construction  trade 
organization  or  AFSCME; 

(2)  A  description  of  how  eligible 
participants  will  be  recruited; 


(3)  An  accompanying  implementation 
schedule: 

(4)  A  description  of  training  and 
placement  activities  under  the 
demonstration; 

(5)  A  description  of  resident 
involvement  in  the  program's  planning 
and  implementation: 

(6)  A  description  of  efforts  to  provide 
job  placement  for  successful  program 
participants; 

(7)  A  description  of  how  program 
success  will  be  measured,  describing  the 


baseline  indicators  against  which 
success  will  be  measured;  and 

(8)  A  description  of  how  program 
participants'  supportive  service  needs 
will  be  met. 

Dated:  March  16.  1995. 
Michael  B.  fanis. 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

|FR  Doc.  95-7106  Filed  3-22-95;  8:45  ami 
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DEPARTMErfT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 

Proposal  to  Issue  a  Nationwide  Permit  " 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice. 

summary:  As  a  part  of  our  effort  to 
improve  the  regulatory  program,  the 
Army  Corps  of  Engineers  is  proposing  to 
issue  a  new  nationwide  general  permit 
(NWP)  under  Section  404  of  the  Clean 
Water  Act  and  Section  10  of  the  Rivers 
&  Harbors  Act  for  single-family 
residential  development.  The  NWP  will 
provide  for  effective  protection  of  the 
aquatic  environment  while  substantially 
reducing  regulatory  burdens  on 
landowners. 

In  August  1993,  the  Clinton 
Administration  announced  a 
comprehensive  package  of 
improvements  to  the  Federal  wetlands 
program  that  identified  measures  to 
enhance  the  fairness,  flexibility,  and 
effectiveness  of  the  wetlands  program.  A 
major  focus  of  the  Administration's 
Wetland  Plan  is  intended  to  address  the 
concerns  of  landowners  by  streamlining 
Section  10  and  404  permitting  programs 
where  possible  while  maintaining 
needed  environmental  protection. 

The  public  is  invited  to  provide 
comments  on  this  proposal  and  is  being 
given  the  opportunity  to  request  a 
public  hearing  on  the  proposed  NWP. 
DATES:  Comments  must  be  received  by 
May  8.  1995. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  Office  of  the 
Chief  of  Engineers,  ATTN:  CECW-OR. 
20  Massachusetts  Avenue  NW, 
Washington.  DC  20314-1000. 
Comments  will  be  available  for 
examination  at  the  Office  of  the  Chief  of 
Engineers,  Room  6225,  Pulaski 
Building,  20  Massachusetts  Avenue 
NW,  Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Kube  or  Mr.  Sam  Collinson, 
Regulatory  Branch,  Office  of  the  Chief  of 
Engineers  at  (202)  272-0817. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  White  House  Office  on 
Environmental  Policy  announced  the 
President's  Wetlands  Plan  on  August  24, 
1993.  The  plan  set  forth  a 
comprehensive  package  of 
improvements  to  the  Federal  wetlands 
protection  programs.  A  major  goal  of  the 
plan  is  to  ensure  that  programs  are  fair, 
flexible,  and  effective.  To  achieve  this 


goal,  the  Corps  regulatory  program  must 
continue  to  provide  effective  protection 
of  wetlands  while  conveying  to  the 
public  a  clear  understanding  of 
regulatory  requirements.  In  its 
implementation,  the  regulatory  program 
must  be  administratively  efficient, 
flexible  yet  predictable,  and  avoid 
unnecessary  impacts  to  private  property 
and  the  regulated  public. 

We  are  proposing  this  new  NWP  to 
support  the  objectives  in  the  President's 
Wetlands  Plan.  The  new  NWP  would 
authorize  activities  in  wetlands  related 
to  the  construction  or  expansion  of  a 
single-family  home.  This  would  allow, 
for  example,  a  couple  to  build  a 
retirement  home  on  wetlands  property 
they  own  without  applying  for  an 
individual  Section  404  permit.  The 
NWP  includes  limits  and  conditions  to 
minimize  impacts  on  the  aquatic 
environment. 

There  is  a  perception  by  many  in  the 
country  that  the  regulatory  process  has 
become  too  burdensome  on  small 
landowners  simply  desiring  to  build  a 
home.  This  nationwide  general  permit 
has  been  developed  to  reduce  the 
regulatory  burden  on  small  landowners 
proposing  to  build  or  expand  a  single- 
family  home  while  simultaneously 
maintaining  environmental  safeguards. 
It  seeks  to  strike  this  balance  by 
allowing  a  landowner  to  build  or 
expand  a  home  with  minimal  regulatory 
oversight  while  protecting  the  aquatic 
resource  through  specific  limitations.  If 
finalized,  the  new  NWP  will  allow  the 
Corps  to  focus  better  its  resources  on 
areas  that  have  the  potential  for  greater 
environmental  impacts.  Further,  as  the 
Corps  realizes  workload  savings 
resulting  from  this  NWP  it  should  be 
able  to  improve  service  to  other  sectors 
of  the  regulated  public  (e.g.,  large 
developments). 

Proposed  NWP  for  Single  Family 
Housing 

In  order  to  address  the  above 
concerns,  the  Corps  proposes  to  issue 
the  following  NWP. 

Discharges  of  dredged  or  fill  material 
into  non-tidal  wetlands  for  the 
construction  or  expansion  of  a  single- 
family  home  and  attendant  features, 
such  as  a  garage,  driveway,  storage  shed, 
and/or  septic  field,  provided: 

a.  The  discharge  into  waters  of  the 
United  States  does  not  cause  the  loss  of 
more  than  V2  acre; 

b.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification"  general  condition  (as 
modified  for  this  NWP  only); 

c.  The  permittee  has  taken  necessary 
actions  to  minimize  the  on-site  and  off- 
site  impacts  of  the  discharge.  For 


example,  the  location  of  the  home  may 
need  to  be  adjusted  on-site  to  avoid 
flooding  of  adjacent  property  owners; 

d.  The  discharge  is  part  of  a  single 
and  complete  project  and  that  for  any 
subdivision  created  after  March  6,  1995 
the  permittee  notifies  the  District 
Engineer  of  any  discharge  which  would 
cause  the  aggregate  total  loss  of  waters 
of  the  United  States  for  the  entire 
subdivision  to  exceed  V2  acre;  and 

e.  an  individual  may  use  this 
nationwide  permit  only  once. 

For  the  purposes  of  tnis  nationwide 
permit,  the  acreage  of  loss  of  waters  of 
the  United  States  includes  the  filled 
area  plus  any  other  waters  of  the  United 
States  that  are  adversely  affected  by 
flooding,  excavation,  or  drainage  as  a 
result  of  the  project.  (Sections  10  &  404) 

The  above  NWP  is  being  proposed 
under  the  authority  of  Section  404(e)  of 
the  Clean  Water  Act  (33  U.S.C.  1344) 
and  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  401  et 
seq.]. 

Discussion 

We  are  requesting  comments  on  the 
following  specific  issues: 

MAXIMUM  ACREAGE:  General 
permits  are  designed  to  authorize 
categories  of  activities  in  waters  of  the 
United  States  that  will  have  minimal 
individual  and  cumulative  impacts. 
This  NWP  would  allow  discharges 
affecting  up  to  V2  acre  of  non-tidal 
waters  and  wetlands  for  the 
construction  or  expansion  of  a  single- 
family  home  and  attendant  features, 
such  as  the  construction  of  a  driveway, 
garage,  and/or  septic  field.  For  purposes 
of  this  NWP,  impacts  include  the  filled 
area  plus  any  wetlands  adversely 
affected  by  flooding,  excavation,  or 
drainage.  The  actual  loss  of  wetlands 
that  would  be  authorized  under  the         , 
NWP  would  be  limited  to  the  minimum 
necessary  for  construction  of  the  house 
and  attendant  features.  (See  discussion 
below  on  mitigation.)  The  NWP  may  not 
be  used  in  combination  with  other 
general  permits  if  the  cumulative 
impacts  from  all  activities  are  more  than 
minimal. 

We  believe  that  V2  acre  is  sufficient 
for  the  vast  majority  of  single-family 
homes.  However,  we  are  interested  in 
receiving  comments  regarding  the 
maximum  acreage  of  impact  to  be 
allowed  under  this  authorization. 
Should  the  maximum  acreage  be 
reduced  to  Vb  or  'A  acre  or  should  the 
maximum  acreage  of  impact  be 
increased  to  V4  or  1  acre?  The  maximum 
acreage  allowed  under  this  NWP  will  be 
dependant  on  how  the  term  "attendant 
features"  is  defined.  We  are  interested 
in  comments  regarding  a  definition  of 


the  term  "attendant  features".  Should 
the  authorization  be  limited  to  fill  for 
foundations  and  building  pads  or 
should  fill  also  be  allowed  for  any 
attendant  amenity  as  currently 
proposed,  such  as  a  yard,  tennis  courts, 
and/or  swimming  pool  under  this  NWP? 

2.  PRE-CONSTRUCTION 
NOTIFICATION:  Individuals  proposing 
to  use  the  NWP  will  have  to  first  notify 
the  Corps  in  accordance  with 
procedures  of  General  Condition  #13, 
Notification,  as  modified  below.  We 
propose  to  streamline  the  pre- 
construction  notification  (PCN) 
procedure  by  not  requiring  the  Corps  to 
coordinate  with  the  Federal  resource 
agencies,  nor  requiring  the  applicant  to 
submit  advance  notice  to  the  Fish  & 
Wildlife  Service  or  the  State  Historic 
Preservation  Officer.  Specifically,  the 
Notification  condition  would  be 
modified  for  this  NWP  as  follows: 

13.  Notification,  (a)  Thg  prospective 
permittee  must  notify  the  District 
Engineer  with  a  Pre-construction 
Notification  (PCN)  as  early  as  possible 
and  shall  not  begin  the  activity 
authorized  by  this  NWP: 

(1)  Until  notified  by  the  District 
Engineer  that  the  activity  may  proceed 
under  the  NWP  with  any  special 
conditions  imposed  by  the  District  or 
Division  Engineer;  or 

(2)  If  notified  by  the  District  or 
Division  Engineer  that  an  individual 
permit  is  required;  or 

(3)  Unless  30  days  have  passed  from 
the  District  Engineer's  receipt  of  the 
notification  and  the  prospective 
permittee  has  not  received  notice  from 
the  District  or  Division  Engineer. 
Subsequently,  the  permittee's  right  to 
proceed  under  the  NWP  may  be 
modified,  suspended,  or  revoked  only  in 
accordance  with  the  procedure  set  forth 
in  33  CFR  330.5(d)(2). 

(b)  The  notification  must  be  in  writing 
and  include  the  following  information: 

(1)  Name,  address  and  telephone 
number  of  the  prospective  permittee; 

(2)  Location  of  the  proposed  project; 

(3)  Brief  description  of  the  proposed 
project;  the  project's  purpose;  direct  and 
indirect  adverse  environmental  effects 
the  project  would  cause;  any  other 
NWP(s).  regional  general  permit(s)  or 
individual  permit(s)  used  or  intended  to 
be  used  to  authorize  any  part  of  the 
proposed  project  or  any  related  activity. 

(c)  The  standard  individual  permit 
appUcation  form  (Form  ENG  4345)  may 
be  used  as  the  notification  but  must 
clearly  indicate  that  it  is  a  PCN  and 
must  include  all  of  the  information 
required  in  (b)  (l)-(3)  of  this  General 
Condition. 

(d)  In  reviewing  an  activity  under  the 
notification  procedure,  the  District 


Engineer  will  determine  whether  the 
activity  will  result  in  more  than 
minimal  individual  or  cumulative 
adverse  environmental  effects  or  will  be 
contrary  to  the  public  interest.  The 
District  Engineer  wili  consider  any 
optional  mitigation  the  applicant  has 
included  in  the  proposal  in  determining 
whether  the  net  adverse  envirorunental 
effects  of  the  proposed  work  are 
minimal.  If  the  District  Engineer 
determines  that  the  activity  complies 
with  the  terms  and  conditions  of  the 
NWP  and  that  the  adverse  effects  are 
minimal,  he  will  notify  the  permittee 
and  include  any  agreed  upon  special 
conditions  and/or  mitigation.  If  the 
District  Engineer  determines  that  the 
adverse  effects  of  the  proposed  work  are 
more  than  minimal,  then  he  will  notify 
the  applicant  that  the  project  does  not 
qualify  for  authorization  under  the  NWP 
and  instruct  the  applicant  on  the 
procedures  to  seek  authorization  under 
an  individual  permit. 

(e)  Wetlands  Delineations:  When 
necessary,  wetland  delineations  must  be 
prepared  in  accordance  with  the  current 
method  required  by  the  Corps.  The 
permittee  may  ask  the  Corps  to 
delineate  the  wetland.  However,  there 
may  be  some  delay  if  the  Corps  does  the 
delineation  and  the  30-day  period  will 
not  start  until  the  wetland  delineation 
has  been  completed. 

We  are  requesting  comments  on  the 
PCN.  Should  the  requirement  for  Corps 
and  applicant  coordination  of  project 
impacts  with  the  resource  agencies  be 
retained?  Is  the  PCN  to  the  Corps 
needed  in  all  cases?  Should  there  be  a 
size  limit  such  as  Vio,  Ve,  V*  acre  where 
no  PCN  is  required? 

3.  MITIGATION:  No  compensatory 
wetland  mitigation  is  required  under 
this  authorization.  However,  the 
landowner  must  take  reasonable  on-site 
measures  to  minimize  adverse  impacts 
to  aquatic  resources.  For  example,  the 
location  of  a  home  may  need  to  be 
adjusted  on-site  to  avoid  flooding  of 
adjacent  property.  Further,  on-site 
minimization  steps  must  be  taken  to 
minimize  the  loss  of  waters  of  the 
United  States.  For  example,  if  a 
landowTier  currently  owns  20  acres  of 
land,  15  acres  of  which  is  non-wetland, 
we  do  not  believe  it  is  unreasonable  to 
require  the  use  of  the  non-wetland 
portion  of  the  property  where 
practicable. 

We  are  requesting  comments  on  our 
proposal  to  require  no  compensatory 
mitigation  for  this  NWP.  Should  we 
require  mitigation  for  all  wetland  losses 
as  a  result  of  this  permit  or  should  we 
require  it  if  the  fill  exceeds  a  certain 
acreage,  such  as  V*  acre?  Alternatively, 
should  compensatory  mitigation  only  be 


required  for  certain  attendant  features 
such  as  the  fill  necessary  for  a  yard? 

4.  SUBDIVISIONS:  In  order  to  ensure 
that  only  minimal  individual  and 
cumulative  impacts  occur,  this 
authorization  is  not  intended  to  allow 
individual  landowners  to  impact  more 
than  a  total  of  V2  acre  of  waters  of  the 
United  States.  Discharges  authorized  by 
this  NWP  must  be  part  of  a  single  and 
complete  project  and  individuals  may 
use  diis  NWP  only  once  for  all  property 
owned  now  and  in  the  future.  For  any 
real  estate  subdivision  legally  created  or 
subdivided  before  March  6, 1995.  the 
owner  of  each  legally  plated  lot  site  may 
use  this  NWP.  Should  we  allow 
individuals  to  use  this  nationwide 
permit  more  than  once  (e.g.  twice,  for  a 
primary  residence  and  a  second  home) 
or  should  its  use  by  individuals  not  be 
limited. 

For  any  real  estate  subdivision  created 
or  subdivided  after  March  6, 1995, 
discharges  authorized  under  this  NWP 
may  not  exceed  an  aggregate  total  loss 
of  waters  of  the  United  States  of  V2  acre 
for  the  entire  subdivision.  For  purposes 
of  this  NWP,  the  term  "real  estate 
subdivision"  shall  be  interpreted  to 
include  circumstances  where  a 
landowner  or  developer  divides  a  tract 
of  land  into  smaller  parcels  for  the 
purpose  of  selling,  conveying, 
transferring,  leasing,  or  developing  said 
parcels.  This  would  include  the  entire 
area  of  a  residential,  commercial  or 
other  real  estate  subdivision,  including 
all  parcels  and  parts  thereof. 

March  6,  1995  is  being  proposed 
because  that  is  the  date  this  NWP  was 
announced  to  the  public.  Should  the 
March  6,  1995  date  be  changed  to  be 
consistent  with  the  NWP  #26 
subdivision  clause  of  October  5,  1984. 
or  some  other  date?  Also,  are  there  other 
options,  rather  than  the  Subdivision 
provision,  that  would  prevent 
developers  from  dividing  and  selling 
building  sites,  in  the  future,  to 
circumvent  the  limits  of  this  nationwide 
permit? 

Nationwide  Permit  Conditions 

This  proposed  NWP  will  be  subject  to 
the  conditions  that  apply  to  all 
nationwide  permits.  These  conditions 
are  found  at  33  CFR  Part  330  Appendix 
A(C).  As  noted  above,  condition  #13  has 
been  modified  for  purposes  of  this  NWP 
only. 

Regional  Conditions 

Concurrent  with  this  Federal  Register 

notice.  District  Engineers  are  issuing 
local  public  notices.  In  addition  to  the 
NWP  conditions  being  proposed  by  the 
Chief  of  Engineers,  the  Division  and 
District  Engineers  may  propose  regional 
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conditions  or  propose  revocation  of 
NWP  authorization  for  all  or  portions  of 
this  NWP.  Regional  conditions  may  also 
be  required  by  state  Section  401  water 
quality  certification  or  for  state  coastal 
zone'consistency.  Comments  on  the 
Federal  Register  notice  that  address 
national  concerns  relating  to  the 
proposed  NWP  and  its  conditions 
should  be  sent  to  the  U.S.  Army  Corps 
of  Engineers,  CECW-OR,  20 
Massachusetts  Avenue  N.W., 
Washington.  D.C  20314-1000. 
Comments  on  regional  issues  and 
regional  conditions  should  be  sent  to 
the  appropriate  District  Engineer  as 
indicated  below. 
ALABAMA 
Mobile  District  Engineer,  ATTN: 

CESAM-OP-S.  P.O.  Box  2288, 

Mobile,  AL  36628-0001 
ALASKA 
Alaska  District  Engineer.  ATTN:  CENPA- 
CO-R.  P.O.  Box  898,  Anchorage,  AK 

99506-0898 
ARIZONA 
Los  Angeles  District  Engineer.  ATTN: 

CESPL-CO-R,  P.O.  Box  2711.  Los 

Angeles,  CA  90053-2325 
ARKANSAS 
Little  Rock  District  Engineer,  ATTN: 

CESWL-CO-P,  P.O.  Box  867,  Little 

Rock,  AR  72203-0867 
CALIFORNL\ 

Sacramento  District  Engineer,  ATTN: 

CESPK-CO-O,  1325  J  Street, 

Sacramento,  CA  95814-4794 
COLORADO 

Albuquerque  District  Engineer, 

ATTN:  CESWA-CO-R,  P.O.  Box 

1580,  Albuquerque.  NM  87103- 

1580 
CONNECTICUT 
New  England  Division  Engineer. 

ATTN:  CENED-OD-R,  424  Trapelo 

Road,  Waltham,  MA  02254-9149 
DELAWARE 
Philadelphia  District  Engineer,  ATTN: 

CENAP-OP-R.  Wannamaker 

Building,  100  Penn  Square,  East 

Philadelphia,  PA  19107-3390 
FLORIDA 
Jacksonville  District  Engineer,  ATTN: 

CESAJ-RD,  P.O.  Box  4970, 

Jacksonville,  FL  32232-0019 
GEORGL\ 
Savannah  District  Engineer.  ATTN: 

CESAS-OP-F,  P.O.  Box  889, 

Savannah,  GA  31402-0889 
HAWAII 
Honolulu  District  Engineer,  ATTN: 

CEPOD-CO-O,  Building  230.  Fort 

Shafter.  Honolulu.  HI  96858-5440 
IDAHO 
Walla  Walla  District  Engineer.  ATTN: 

CENPW-OP-RF.  Building  602. 

City-County  Airport.  Walla  Walla. 

WA  99362-9265 
ILLINOIS 


Rock  Island  District  Engineer,  ATTN: 
CENCR-0[>-S.  Clock  Tower 
Building,  P.O.  Box  2004,  Rock 
Island,  IL  61201-2004 
INDIANA 
Louisville  District  Engineer,  ATTN: 
CEORL-OR-F,  P.O.  Box  59, 
Louisville,  KY  40201-0059 
IOWA 
Rock  Island  District  Engineer,  ATTN: 
CENCR-OD-S,  Clock  Tower 
Building,  Rock  Island,  IL  61201- 
2004 
KANSAS 
Kansas  City  District  Engineer,  ATTN: 
CEMRK-OD-P,  700  Federal 
Building.  601  E.  12th  Street.  Kansas 
City.  MO  64106-2896 
KENTUCKY 
Louisville  District  Engineer,  ATTN: 
CEORL-OR-F.  P.O.  Box  59. 
Louisville,  KY  40201-0059 
LOUISIANA 

New  Orleans  District  Engineer,  ATTN: 
CELMN-OD-S,  P.O.  Box  60267, 
New  Orleans,  LA  70160-0267 
MAINE 
New  England  Division  Engineer, 
ATTN:  CENEEM3D-R,  424  Trapelo 
Road,  Waltham.  MA  02254-9149 
MARYLAND 
Bahimore  District  Engineer,  ATTN: 
CENAB-OP-R,  P.O.  Box  1715. 
Bahimore.  MD  21203-1715 
MASSACHUSETTS 
New  England  Division  Engineer. 
ATTN:  CENED-OD-R.  424  Trapelo 
Road.  Waltham.  MA  02254-9149 
MICHIGAN 
Detroit  District  Engineer.  ATTN: 
CENCE-CO-L.  P.O.  Box  1027, 
ttetroit.  MI  48231-1027 
MINNESOTA 

St.  Paul  District  Engineer,  ATTN: 
CENCS-CO-R,  190  Fifth  Street. 
East,  St.  Paul,  MN  55101-1638 
MISSISSIPPI 
Vicksburg  District  Engineer,  ATTN: 
CELMV-CO-O,  P.O.  Box  80, 
Vicksburg,  MS  39180-0080 
MISSOURI 

Kansas  City  District  Engineer,  ATTN: 
CEMRK-OD-P,  700  Federal 
Building,  601  E.  12th  Street,  Kansas 
City,  MO  64106-2896 
MONTANA 
Omaha  District  Engineer,  ATTN: 
CEMRO-OP-R,  P.O.  Box  5.  Omaha. 
NE  68101-0005 
NEBRASKA 
Omaha  District  Engineer,  ATTN: 
CEMRO-OP-R,  215  North  17th 
Street,  Omaha,  NE  68101^978 
NEVADA 
Sacramento  District  Engineer,  ATTN: 
CESPK-CO-O,  1325  J  Street, 
Sacramento,  CA  95814-2922 
NEW  HAMPSHIRE 
New  England  Division  Engineer, 


ATTN:  CENED-OD-R.  424  Trapelo 
Road.  Waltham.  MA  02254-9149 
NEW  JERSEY 
Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R,  Wanamaker 
Building,  100  Penn  Square  East, 
Philadelphia.  PA  19106-2991 
NEW  MEXICO 
Albuquerque  District  Engineer, 
ATTN:  CESWA-CO-R.  P.O.  Box 
1580,  Albuquerque,  NM  87103- 
1580 
NEW  YORK 
New  York  District  Engineer,  ATTN: 
CENAN-OP-R.  Jacob  K.  Javits 
Federal  Building,  New  York.  NY 
10278-0090 
NORTH  CAROLINA 
Wilmington  District  Engineer,  ATTN: 
CESAW-CO-E,  P.O.  Box  1890, 
Wilmington,  NC  28402-1890 
NORTH  DAKOTA 
Omaha  District  Engineer,  ATTN: 
CEMRO-OP-R,  215  North  17th 
Street,  Onfeha,  NE  68102-4978 
OHIO 
Huntington  District  Engineer,  ATTN: 
CEORH-OR-F,  502  8th  Street, 
Huntington,  WV  25701-2070 
OKLAHOMA 
Tulsa  District  Engineer.  ATTN: 
CESWT-OI>-RF.  1645  South  101 
East  Avenue.  Tulsa,  OK  74128- 
4629 
OREGON 
Portland  District  Engineer,  ATTN: 
CENPP-PL-R.  P.O.  Box  2946, 
Portland,  OR  97208-2946 
PENNSYLVANL\ 

Bahimore  District  Engineer,  ATTN: 
CENAB-OP-R,  P.O.  Box  1715, 
Baltimore,  MD  21203-1715 
RHODE  ISLAND 
New  England  Division  Engineer. 
ATTN:  CENED-OD-R,  424  Trapelo 
Road,  Waltham,  MA  02254-9149 
SOUTH  CAROLINA 
Charleston  District  Engineer,  ATTN: 
CESAC-CO-P,  P.O.  Box  919, 
Charleston,  SC  29402-0919 
SOUTH  DAKOTA 
Omaha  District  Engineer,  ATTN: 
CEMRO-OP-R,  215  North  17th 
Street,  Omaha,  NE  68102-4978 
TENNESSEE 
Nashville  District  Engineer,  ATTN: 
CEORN-OR-F.  P.O.  Box  1070, 
Nashville,  TN  37202-1070 
TEXAS 
Ft.  Worth  District  Engineer,  ATTN; 
CESWF-OD-O,  P.O.  Box  17300,  Ft. 
Worth,  TX  76102-0300 
UTAH 
Sacramento  District  Engineer,  ATTN: 
CESPK-CO-O,  1325  J  Street.  CA 
95814-4794 
VERMONT 
New  England  Division  Engineer. 
ATTN:  CENED-OD-R.  424  Trapelo 


Road,  Waltham.  MA  02254-9149 
VIRGINIA 
Norfolk  District  Engineer,  ATTN: 
CENAO-OP-P,  803  Front  Street, 
Norfolk,  VA  23510-1096 
WASHINGTON 
Seattle  District  Engineer,  ATTN: 
CENPS-OP-RG,  P.O.  Box  3755. 
Seattle,  WA  98124-2255 
WEST  VIRGINIA 
Huntington  District  Engineer,  ATTN: 
CEORH-OR-F.  502  8th  Street. 
Huntington,  WV  25701-2070 
WISCONSIN 
St.  Paul  District  Engineer,  ATYN: 
CENCS-CO-R,  190  Fifth  Street, 
East,  St.  Paul,  MN  55101-1638 
WYOMING 
Omaha  District  Engineer,  ATTN: 
CEMRO-OP-R,  215  North  17th 
Street,  NE  68102-4978 
DISTRICT  OF  COLUMBIA 
Baltimore  District  Engineer,  ATTN: 
CENAB-OP-R,  P.O.  Box  1715, 
Baltimore,  MD  21203-1715 
PACIFIC  TERRITORIES 
Honolulu  District  Engineer,  ATTN: 
CEPOD-CO-O.  Building  230.  Fort 
Shafter,  Honolulu,  HI  96858-5440 
PUERTO  RICO  AND  VIRGIN  ISLANDS 
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Jacksonville  District  Engineer,  ATTN: 
CESAJ-RD.  P.O.  Box  4970, 
Jacksonville,  FL  32232-0019 

State  Certification  of  Nationwide 
Permits 

Section  40}  of  the  Clean  Water  Act: 
This  Federal  Register  notice  of  this 
NWP  serves  as  the  Corps  application  to 
the  states  or  EPA,  where  appropriate,  for 
401  water  quality  certification  of  the 
activities  authorized  by  this  NWP.  The 
states  and  EPA,  where  appropriate,  are 
requested  to  issue,  deny,  or  waive 
certification  pursuant  to  33  CFR  330.4(c) 
for  this  NWP. 

Section  307  of  the  Coastal  Zone 
Management  Act:  This  Federal  Register 
notice  serves  as  the  Corps  determination 
that  the  activities  authorized  by  this 
NWP  are  consistent  with  States"  coastal 
zone  management  programs,  where 
apphcable.  This  determination  is 
contingent  upon  the  addition  of  State 
CZM  conditions  and/or  regional 
conditions  or  the  issuance  by  the  state 
of  an  individual  consistency 
concurrence,  where  necessary.  The 
states  are  requested  to  agree  or  disagree 
with  this  consistency  determination 


pursuant  to  33  CFR  330.4(d}  for  this 
NWP. 

Environmental  Documentation 

We  have  made  a  preliminary 
determination  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Preliminary 
environmental  documentation  has  been 
prepared  for  the  proposed  nationwide 
permit.  This  documentation  includes  a 
preliminary  environmental  assessment 
and  a  preliminary  Section  404(b)(1) 
Guidelines  compliance  review.  Copies 
of  these  documents  are  available  for 
inspection  at  the  office  of  the  Chief  of 
Engineers  and  at  each  Corps  District 
office.  Based  on  these  documents  the 
Corps  has  provisionally  determined  that 
the  proposed  NWP  complies  with  the 
requirements  for  issuance  under  general 
permit  authority. 

Dated:  March  15. 1995. 
Stanley  G.  Genega, 

Major  General.  USA.  Director  of  Civil  Works. 
IFR  Doc.  95-7206  Filed  3-21-95;  9:25  am] 
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DEPARTMENT  OF  EDUCATION 


34  CFR  Part  607 
RIN  1840-AC15 


Strengthening  Institutions  Program 

agency:  Department  of  Education. 
action:  Final  regulations  and  notice  of 
effective  date.  


SUMMARY:  The  Secretary  revises  the 
regulations  governing  the  Strengthening 
Institutions  Program  published  in  the 
Federal  Register  on  August  15.  1994  (59 
FR  41914)  to  conform  them  to  statutory 
provisions  that  authorize  grants  to 
Hispanic-ser\'ing  Institutions  (HSIs). 
The  regulations  make  technical  changes 
in  the  existing  regulations  to  incorporate 
the  statutory  amendments. 
EFFECTIVE  DATES:  The  regulations 
published  on  August  15.  1994  (59  FR 
41914)  became  effective  on  September 
29,  1994.  The  regulations  in  this 
document  lake  effect  April  24,  1995.      _ 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
M.  Whitlock,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W.,  Suite  600,  Portals  Building. 
Washington,  D.C.  20202-5335. 
Telephone:  (202)  708-9926.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  betwreen  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  316  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA). 
authorizes  the  Secretary  to  make  grants 
to  HSIs  to  enable  them  to  improve  and 
expand  their  capacity  to  serve  Hispanic 
and  low-income  students  by  carrying 
out  activities  described  in  section 
316(c)(2)  of  the  HEA  and  repeated  in 
§  607.1Q(b)(8).  To  receive  a  grant  under 
section  316,  an  institution  must  qualify 
as  an  eligible  institution  under  the 
Strengthening  Institutions  program  and 
must  be  determined  by  the  Secretary  to 
be  an  HSl.  The  Secretary  determines 
that  an  eligible  institution  under  the 
Strengthening  Institutions  program 
qualifies  as  an  HSI  if— (1)  when  it 
applies  for  a  grant,  at  least  25  percent  of 
its  enrollment  of  undergraduate  full- 
time  equivalent  students  are  Hispanic 
students;  and  (2)  it  assures  that  not  less 
than  50  percent  of  its  Hispanic  students 
are  low-income  individuals  who  are 
first  generation  college  students,  and 
another  25  percent  of  its  Hispanic 
students  are  either  low-income  or  first 
generation  college  students. 


Grants  to  HSIs,  as  part  of  the 
Strengthening  Institutions  program,  are 
an  important  part  of  implementing  the 
National  Educational  Goals. 
Specifically,  the  grants  address  the  goal 
that  calls  for  every  adult  American  to 
possess  the  knowledge  and  skills 
necessju-y  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship,  by 
expanding  educational  opportunities  for 
students  who  attend  HSIs. 

B.  Explanation  of  Changes 

The  Higher  Education  Amendments 
of  1992,  Pub.  L.  102-325,  amended 
section  316  of  the  HEA  The  Secretary- 
amends  regulations  in  34  CFR  Part  607 
to  conform  them  to  the  amended  statute. 

The  statutory  amendments 
incorporated  in  the  regulations: 

—Authorize  section  316  grants  to  assist 
HSIs  to  plan,  develop,  undertake,  and 
carry  out  approved  program  activities. 

— Define  an  HSI. 

—Define  the  terms  "first  generation 
college  student"  and  "low-income 
individual"  in  §  607.7,  and  add  a 
definition  of  the  term  "Hispanic    ■ 
student  "  This  definition  was  taken 
from  the  definition  of  that  term  in 
OMB  Directive  No.  15. 

—Add  activities  that  may  be  carried  out 
under  a  grant  authorized  under 
section  316  of  the  HEA  to  an  HSI. 

—Require  a  5-year  plan  for  improving 
the  assistance  provided  by  the  HSI  to 
Hispanic  and  low-income  students. 

— Establish  a  priority  funding  for 
applications  for  grants  under  section 
316  that  contain  satisfactory  evidence 
that  such  applicants  have  entered  into 
or  will  enter  into  a  collaborative 
arrangement  with  at  least  one  local 
educational  agency  to  provide  such 
agency  with  assistance  in  reducing 
Hispanic  dropout  rates,  irnproving 
Hispanic  rates  of  academic 
achievement,  and  increasing  the  rates 
at  which  Hispanic  high  school 
graduates  enroll  in  higher  education. 

— Establish  a  restriction  that  no  HSI 
which  receives  funds  under  section 
316  may  concurrently  receive  other 
funds  under  the  Strengthening 
Institutions  Program.  Strengthening 
Historically  Black  Colleges  and 
Universities  program,  or 
Strengthening  Historically  Black 
Graduate  Institutions  program. 
—Amend  §  607.3(b)  by  removing  the 
word  "waives"  in  paragraph  (b).  and 
adding,  in  its  place,  the  words  "may 
waive"  to  clarify'  that  the  Secretary's 
decision  to  grant  a  waiver  is 
discretionary 


Executive  Order  12900 

These  final  regulations  support  the 
President's  goals  expressed  in  Executive 
Order  12900  on  'Educational 
Excellence  for  Hispanic  Americans  "  by 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  high-quality 
education,  and  increasing  opportunities 
for  Hispanic  .\mericans  to  participate  in 
and  benefit  from  Federal  education 
programs. 

Intergovernmental  Review 

The  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretary's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  However, 
since  these  changes  merely  incorporate 
statutory  amendments  into  the 
regulations  and  do  not  implement 
substantive  policy,  public  comment 
could  have  no  effect.  Therefore,  the 
Secretary  has  determined  pursuant  to  5 
U.S.C.  553(b)(B)  that  public  comment  on 
the  regulations  is  unnecessary  and 
contrary  to  the  public  interest. 

List  of  Subjects  in  34  CFR  Part  628 

Colleges  and  universities.  Education, 
Reporting  and  recordkeeping 
requirements 

Dated:  March  20.  1995. 
David  A.  Longanecker. 

Assistant  Secretary-  forPostsecondan' 

Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84  031A— Strengthenmg  Institutions 

Program ) 

The  Secretary  amends  Part  607  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  607— STRENGTHENING 
INSTITUTIONS  PROGRAM 

1.  The  authority  citation  for  Part  607 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1057-1059.  1066- 
1069f.  unless  otherwise  noted. 

2.  Section  607.2  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)(1);  adding  new  paragraphs 
(d)  and  (e)(2);  and  revising  the  authority 
citation  to  read  as  follows: 

§  607.2  What  institutions  are  eligible  to 
receive  a  grant  under  the  Strengthening 
Institutions  Program? 

*  *  •  •  Ik 

(d)  A  Hispanic-serving  institution 
(HSI)  may  receive  a  grant  authorized 
under  section  316  of  the  HEA  if — 

(1)  It  is  an  eligible  institution  under 
this  part; 

(2)  It  provides  assurances  that — 
(i)  When  it  applies  for  a  grant,  its 

enrollment  of  undergraduate  full-time 
equivalent  students  is  at  least  25  percent 
Hispanic  students  ; 

(ii)  Not  less  than  50  percent  of  its 
Hispanic  students  are  low-income 
individuals  who  are  first  generation 
college  students;  and 

(iii)  Another  25  percent  of  its 
Hispanic  students  are  either  low-income 
individuals  or  first  generation  college 
students. 

(e)  *  *  * 

(2)  An  HSI  that  receives  a  grant  under 
section  316  of  the  HEA  may  not 
concurrently  receive  grant  funds  under 
the  Strengthening  Institutions  program. 
Strengthening  Historically  Black 
Colleges  and  Universities  program,  or 
Strengthening  Historically  Black 
Graduate  Institutions  program. 

(Authority:  20  U.S.C.  1057  et  seq.) 

§  607.3    [Amended] 

3.  Section  607.3  is  amended  by 
removing  the  word  "waives"  in 
paragraph  (b),  and  adding,  in  its  place, 
the  words  "may  waive". 

4.  Section  607.7  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c);  adding  a  new  paragraph  (b);  adding 

a  new  definition  of  "Hispanic  student" 
to  redesignated  paragraph  (c)  in 
alphabetical  order;  and  revising  the 
authority  citation  to  read  as  follows: 


§  607.7    What  definitions  apply? 

«         *         •         *         • 

(b)  The  following  terms  used  in  this 
part  are  defined  in  section  316  of  the 
HEA: 

First  geneiation  college  student 
Hispanic-serving  institution 
Low-income  individuals 

(c)  *  *  • 

Hispanic  student  means  a  person  of 
Mexican,  Puerto  Rican.  Cuban,  Central 
or  South  American,  or  other  Spanish 
culture  or  origin,  regardless  of  race. 
***** 

(Authoritv:  20  U.S.C.  1051.  1057-1059  and 
1066-1069f:  OMB  Directive  No.  15) 

5.  Section  607.10  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(5)(ii);  removing  the  period 
at  the  end  of  paragraph  (b)(6)(ii).  and 
adding,  in  its  place,  a  semicolon; 
removing  the  period  at  the  end  of 
paragraph  (b)(7),  and  adding,  in  its 
place,  ":  or";  adding  a  new  paragraph 
(b)(8);  and  revising  the  authority  citation 
to  read  as  follows: 

§  607. 1 0    What  activities  may  and  may  not 
be  carried  out  under  a  grant? 

***** 

(b)  *  *  * 

(8)  For  grants  authorized  under 
section  316  of  the  HEA  to  HSIs— 

(i)  Purchase,  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  and  research  purposes; 

(ii)  Renovation  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities; 

(iii)  Support  of  faculty  exchanges, 
faculty  development,  and  faculty 
fellowships  to  assist  in  attaining 
advanced  degrees  in  their  field  of 
instruction; 

(iv)  Curriculum  development  and 
academic  instruction; 

(v)  Purchase  of  library  books, 
periodicals,  microfilm,  and  other 
educational  materials; 

(vi)  Funds  and  administrative 
management,  and  acquisition  of 
equipment  for  use  in  strengthening 
funds  management; 

(vii)  Joint  use  of  facilities  such  as 
laboratories  and  libraries;  and 

(viii)  Academic  tutoring  and 
counseling  programs  and  student 
support  ser\ices. 


(Authority:  20  U.S.C.  1057  ei  seq.) 

6.  Section  607.11  is  amended  bv 
removing  the  word  "and"  at  the  end  of 
paragraph  (b);  removing  the  period  at 
the  end  of  paragraph  (d)(3).  and  adding, 
in  its  place,  ";  and";  adding  a  new 
paragraph  (e);  and  revising  the  authority 
citation  to  read  as  follows: 

§607.11     What  must  be  included  in 
Individual  development  applications? 

***** 

(e)  For  a  grant  under  section  316  of 
the  HEA  to  an  HSI.  as  a  part  of  the 
applicant's  Comprehensive 
Development  Plan  (CDP)  required  in 
§607.8,  a  five-year  plan  for  improving 
the  assistance  provided  by  the  HSI  to 
Hispanic  and  other  low-income 
students. 

(Authority:  20  U.S.C.  1057  et  seq.) 

7.  Section  607.20  is  amended  by 
adding  the  word  "individual"  before  the 
word  "grantees"  in  paragraph  (b)(1);  by 
removing  the  words  "a  grantee"  in 
paragraph  (b)(1).  and  adding,  in  their 
place,  the  words  "an  individual 
grantee  ";  and  by  removing  the  words  "a 
grantee"  in  paragraph  (b)(2),  and 
adding,  in  their  place,  the  words  "an 
individual  grantee". 

8.  Section  607.23  is  amended  by 
adding  a  new  paragraph  (e)  and  revising 
the  authority  citation  to  read  as  follows: 

§  607.23    What  special  funding 
consideration  does  the  Secretary  provide? 

***** 

(e)  The  Secretary  gives  priority  to 
applications  from  HSIs  that  contain 
satisfactory  evidence  that  the  HSI  has 
entered  into  or  will  enter  into  a 
collaborative  arrangement  with  at  least 
one  local  educational  agency  to  provide 
that  agency  with  assistance  (from  funds 
other  than  funds  provided  under  Title 
III  Part  A  of  the  HEA)  in— 

(1)  Reducing  the  dropout  rates  of 
Hispanic  students; 

(2)  Improving  rates  of  academic 
achievement  of  Hispanic  students;  and 

(3)  Increasing  the  rates  at  which 
Hispanic  high  school  graduates  enroll  in 
higher  education. 

(Authority:  20  U.S.C.  1057  et  seq.) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.031A] 

Grants  to  Hispanic-Serving  Institutions 
(HSI)  Authorized  by  Section  316  of  Title 
III  of  the  Higher  Education  Act  (HEA)  of 
1965,  as  Amended 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  1995. 

Purpose  of  Program:  Provide  grants  to 
eligible  institutions  of  higher  education 
to  assist  them  to  improve  and  expand 
their  capacity  to  serve  Hispanic  and 
other  students. 

This  grant  program  provides 
applicants  an  opportunity  to  support 
those  elements  of  the  National 
Education  Goals  that  are  relevant  to 
their  unique  missions. 

Deadline  for  Transmittal  of 
Applications:  May  8,  1995. 

Deadline  for  Intergovernmental 
Review:  June  8.  1995. 

Applications  Available:  The  v 

Department  will  mail  applications  by 
March  24.  1995,  to  the  office  of  the 
president  of  all  institutions  that  have 
applied  to  be  designated  as  eligible  for 
a  grant  under  the  Strengthening 
Institutions  Program. 

Available  Funds:  $12,000,000. 

Estimated  Range  of  Awards:  $300,000 
to  $350,000  per  year. 

Estimated  Average  Size  of  Awards: 
$325,000  per  year. 

Estimated  Number  of  Awards:  35 
development  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months. 

Special  Funding  Considerations:  A 
HSI  that  is  eligible  for  and  receives  a 
grant  under  section  316  of  the  HEA  may 
not  concurrently  receive  funds  under 
the  Strengthening  Institutions  Program, 
the  Strengthening  Historically  Black 
Colleges  and  Universities  Program,  or 
the  Strengthening  Historically  Black 
Graduate  Institutions  Program. 

In  tie-breaking  situations  described  in 
34  CFR  607.23  of  the  Strengthening 
Institutions  Program  regulations,  the 
Secretary  awards  additional  points 
under  34  CFR  607.22  to  an  application 
from  an  institution  that  has  an 
endowment  fund  for  which  the  current 
market  value,  per  FTE  student,  is  less 
than  the  average  per  FTE  student  at 
similar  type  institutions;  emd  has 
expenditures  for  library  materials,  per 
FTE  student,  that  are  less  than  the 
average,  per  FTE  student,  at  similar  type 
institutions. 

For  the  purposes  of  these  funding 
considerations,  an  applicant  must  be 


able  to  demonstrate  that  the  current 
market  value  of  its  endowment  fund, 
per  FTE  student,  or  expenditures  for 
librarv  materials,  per  FTE  student,  is 
less  than  the  following  national  average 
for  base  year  1992-93. 


Average 

market 

value  of  erv 

dowment 

fund,  per 

FTE 

Average  li- 
brary ex- 
penditures 
for  mate- 
nals.  per 
FTE 

Two-year  public 
institutions  

SI. 222 

S41 

Two-year  norv 
profit,  private 
institutions  

12.600 

104 

Four-year  public 
institutions  

1,862 

141 

Four-year  non- 
profit   

32.164 

239 

Applicable  Regulations:  (a)  The 
Department  of  Education  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77.  79.  82.  85.  and 
86;  and  fb)  the  Strengthening 
Institutions  Program  regulations  in  34 
CFR  Part  607.  as  amended  and 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Priorities:  The  Secretary  gives  an 
absolute  preference  to  an  application 
that  contains  satisfactory  evidence  that 
the  applicant  has  entered  into  or  will 
enter  into  a  collaborative  arrangement 
with  at  least  one  local  educational 
agency  to  provide  that  agency  with 
assistance,  from  funds  other  than  grant 
funds,  in  reducing  Hispanic  dropout 
rates,  improving  Hispanic  rates  of 
academic  achievement,  and  increasing 
the  rates  at  which  Hispanic  high  school 
graduates  enroll  in  institutions  of  higher 
education. 

SUPPLEMENTARY  INFORMATION:  To  be 
eligible  to  receive  a  grant,  an  institution 
must  qualify  as  an  eligible  institution 
under  the  Strengthening  Institutions 
Program  and  must  be  determined  by  the 
Secretary  to  be  an  HSI.  The  Secretary 
determines  that  an  eligible  institution 
under  the  Strengthening  Institutions 
Program  qualifies  as  an  HSI  if — (1)  when 
it  applies  for  a  grant,  at  least  25%  of  its 
enrollment  of  undergraduate  full-time 
equivalent  students  are  Hispanic 
students;  and  (2)  it  assures  that  not  less 
than  50%  of  its  Hispanic  students  are 
low-income  individuals  who  are  first- 
generation  college  students,  and  another 
25%  of  its  Hispanic  students  are  either 
low-income  or  first-generation  college 
students. 


The  Secretary  will  conduct  for  fiscal 
years  1995  and  1996  a  biennial  grant 
award  competition  for  grants  to  HSIs 
under  section  316  of  the  HEA.  Under  a 
biennial  grant  award  competition,  an 
institution  submits  a  grant  application 
that  may  be  considered  for  funding 
under  two  successive  fiscal  year  grant 
award  competitions.  Applications  are 
evaluated  and  ranked  by  field  readers 
for  the  first  competition.  If  the 
institution's  application  is  not  selected 
for  funding  under  the  first  fiscal  year's 
award  competition,  it  will  be  considered 
for  funding  under  the  second  fiscal 
year's  award  competition  for  new 
awards,  based  upon  the  score  it  received 
in  the  first  competition.  As  part  of  the 
plan,  the  Secretary  will  not  invite 
applicatioris  for  new  awards  for  the 
second  fiscal  year.  Accordingly,  if  an 
HSI  wishes  to  apply  for  a  new  grant 
award  for  fiscal  year  1995  or  fiscal  year 
1996.  the  HSI  must  submit  an 
application  by  the  closing  date  of  May 
8.  1995.  The  applicant  should  identify 
the  fiscal  year  (1995  and/or  1996)  for 
which  it  seeks  funding. 

The  Secretary  will  not  make  awards 
for  planning  grants  under  this 
competition. 

For  Applications  or  Information 
Contact:  Jerry  M.  VVhitlock.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.W..  Portals 
Building,  Suite  600.  Washington.  D.C. 
20202-5335.  Telephone:  (202)  708- 
9926.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time.  Monday  through  Friday. 

You  may  view  information  about  the 
Department's  funding  opportunities, 
including  copies  of  application  notices 
for  discretionary  grant  competitions,  on 
the  Department's  electronic; bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1057. 
Dated:  March  17. 1995. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecoridary 

Education. 

[PR  Doc.  95-7274  Filed  3-22-95;  8:45  am] 

aiLUNO  COOC  400O-01-P 


Thursday 
March  23,  1995 


Part  IX 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  1,  32,  33  and  52 
Federal  Acquisition  Regulation  (FAR); 
Ratification  and  Protest  Costs:  Proposed 
Rule 


UMI 


15450  Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995  /  Proposed  Rules  15451 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

46  CFR  Parts  1,  32.  33,  and  52 

(FAR  CaM  94-731] 
RIN  0000-AG52 

Federal  Acquisition  Regulation; 
Ratification  and  Protest  Costs 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355)  dated  October  13. 1994.  to 
implement  the  requirements  for  protests 
and  disputes  in  Government 
procurement.  The  rule  reflects  the 
Federal  Register  publication  at  60  FR 
2630,  January  10.  1995.  concerning 
amendments  made  under  FAR  case  94- 
731.  Ratification  of  Protest  Costs,  and 
should  be  read  in  conjunction  with  that 
case.  This  regulatory  action  was  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30. 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  May  22.  1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets  NW.. 
Room  4037.  Washington.  DC  20405. 
Please  cite  FAR  Case  94-731  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Craig  Hodge.  Protests/Disputes 
Team  Leader  at (703)  274-8940  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building. 
Washington.  DC  20405.  (202)  501-4755. 
Please  cite  FAR  Case  94-731. 
Ratification  of  Protest  Costs. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (the  Act).  Pub.  L.  103-355. 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 


result  of  implementing  the  Act  include 
the  areas  of  protests,  disputes,  and 
appeals. 

This  case  presents  proposed  FAR 
amendments  developed  under  FAR  Case 
94-731.  Ratification  of  Protest  Costs. 
Sections  1016.  1403.  and  1435  of  the 
Act  provide  that  agencies  may  be 
required  to  pay  protest  and  offer 
preparation  costs  to  protesters  under 
certain  circumstances.  Often  as  the 
result  of  discovery  during  a  protest, 
misrepresentations  may  be  detected  that 
could  not  have  been  reasonably  known 
to  the  agency's  e valuators.  A  protest 
may  be  sustained  where  the  award  has 
been  induced  by  a  material 
misrepresentation  by  the  awardee.  Such 
situations  often  involve  proposed  "key 
personnel." 

The  agency  is  without  effective 
remedy  in  such  cases.  Theoretically,  the 
agency  could  ask  the  Department  of 
justice  to  file  a  lawsuit  against  the 
offeror  making  the  misrepresentations. 
However,  due  to  the  heavy  workload  of 
the  Justice  attorneys,  this  is  not  a 
practical  alternative.  The  proposed  FAR 
change  will  not  adversely  affect  any 
substantive  right  of  an  offeror.  Under 
the  proposed  language,  the  Government 
remedy  is  to  offset  such  costs  on  the 
same  or  an  unrelated  contract.  If  the 
offeror  believes  that  the  offset  is  not 
justified,  it  may  appeal  the  action  to  the 
agency,  or  under  the  Contract  Disputes 
Act  to  either  a  Board  of  Contract 
Appeals  or  the  Court  of  Federal  Claims. 

In  view  of  expected  benefits  to 
Government  and  industry  from  the-Act. 
FAR  implementation  was  formulated 
under  an  expedited  process.  The  FAR 
Council  is  interested  in  an  exchange  of 
ideas  and  opinions  with  respect  to  the 
regulatory  implementation  of  the  Act. 
For  that  reason,  the  FAR  Council  is 
conducting  a  series  of  public  meetings. 
However,  the  FAR  Council  has  not 
scheduled  a  public  meeting  on  this  rule 
(FAR  Case  94-731)  because  of  the 
clarity  and  non-controversial  nature  of 
the  rule.  If  the  public  believes  such  a 
meeting  is  needed  with  respect  to  this 
rule,  a  letter  requesting  a  public  meeting 
and  outlining  the  nature  of  the 
requested  meeting  shall  be  submitted  to 
and  received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before  April 
24,  1995. 

The  FAR  Council  will  consider  such 
requests  in  determining  whether  a 
public  meeting  on  this  rule  should  be 
scheduled. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 


FlexibiUty  Act.  5  U.S.C.  601  et  seq.. 
because  the  vast  number  of  contracts  do 
not  involve  protests  where 
misrepresentation  is  detected  through 
discovery.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601 
et  seq.  (FAR  Case  94-731),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  use.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1,  32, 
33, and  52 

Government  procurement. 

Dated:  March  16. 1995. 
Edward  C.  Loeb, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1.  32,  33  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  32.  33  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

2.  Section  1.602-3  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

1.602-3    Ratification  of  unauthorized 
commitments. 

*         •         •         •         * 

(c)  *   •    * 

(2)  The  ratifying  official  has  the 
authority  to  enter  into  a  contractual 
commitment. 


PART  32-CONTRACT  FINANCING 

3.  Section  32.602  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

32.602    General. 

•         •         •         •         • 

(h)  Reimbursement  of  costs,  as 
provided  in  48  CFR  (FAR)  33.102(b). 
33.104(h)(1).  and  33.105(g)(1).  paid  by 
the  Government  where  a  postaward 


protest  is  sustained  as  a  result  of  an 
awardee's  misstatement, 
misrepresentation,  or  miscertification. 

4.  Section  32.603  is  revised  to  read  as 
follows: 

32.603    Applicability. 

Except  as  otherwise  specified,  this 
subpart  applies  to  all  debts  to  the 
Government  arising  in  connection  with 
contracts  and  subcontracts  for  the 
acquisition  of  supplies  or  services  and 
debts  arising  from  the  Governments 
payment  of  costs,  as  provided  in  48  CFR 
(FAR)  33.102(b).  33.104(h)(1).  and 
33.105(g)(1).  where  a  postaward  protest 
is  sustained  as  a  result  of  an  awardee's 
misstatement,  misrepresentation,  or 
miscertification. 

PART  33— PROTESTS,  DISPUTES, 
AND  APPEALS 

5.  Section  33.102  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (e).  respectively,  and  adding  new 
paragraphs  (b)  and  (d);  and  revising 
newly  designated  paragraphs  (e)(2)  and 
(e)(3)  to  read  as  follows: 

33.102    General. 

*         *         »         «         « 

(b)  If  in  connection  with  a  protest,  the 
head  of  an  agency  determines  that  a 
solicitation,  proposed  award,  or  award 
does  not  comply  with  the  requirements 
of  law  or  regulation,  the  head  of  the 
agency  may — 

(1)  Take  any  action  that  may  have 
been  taken  by  the  Comptroller  General 
in  the  event  of  a  GAO  protest;  and 

(2)  Pay  appropriate  costs  as  stated  in 
Section  33.104(h). 

(3)  Require  the  awardee  to  reimburse 
the  Government's  costs,  as  provided  in 
this  paragraph,  where  a  postaward 
protest  is  sustained  as  the  result  of  an 
awardees  intentional  or  negligent 
misstatement,  misrepresentation,  or 
miscertification.  In  addition  to  any  other 
remedy  available,  and  pursuant  to  the 
requirements  of  48  CFR  (FAR)  part  32. 
subpart  32.6.  the  Government  may 
collect  this  debt  by  offsetting  the 
amount  against  any  payment  due  the 
awardee  under  any  contract  between  the 
awardee  and  the  Government. 
***** 

(d)  Protest  likely  after  award.  The 
contracting  officer  may  stay 
performance  of  a  contract  within  the 
time  period  contained  in  33.104(c)(1)  if 
the  contracting  officer  makes  a  written 
determination  that — 

(1)  A  protest  is  likely  to  be  filed;  and 

(2)  Delay  of  performance  is.  under  the 
circumstances,  in  the  best  interests  of 
the  United  States. 

(e)*   *   * 


(2)  May  protest  to  the  GAO  in 
accordance  with  GAO  regulations  (4 
CFR  part  21).  An  interested  party  who 
has  filed  a  protest  regarding  an  ADP 
procurement  with  the  GAO  may  not  file 
a  protest  with  the  GSBCA  with  respect 
to  that  procurement. 

(3)  May  protest  to  the  GSBCA 
regarding  an  award  of  an  ADP  contract 
in  accordance  with  GSBCA  Rules  of 
Procedure  (48  CFR  chapter  61).  An 
interested  party  who  has  filed  a  protest 
regarding  an  ADP  procurement  with 
GSBCA  (40  U.S.C.  759(f))  may  not  file 
a  protest  with  the  GAO  with  respect  to 
that  procurement. 

6.  Section  33.104  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

33. 1 04    Protests  to  GAO. 

*         •         *         »         ♦ 

(h)  Award  of  costs.  (1)  If  the  GAO 
determines  that  a  solicitation  for  a 
contract  or  a  proposed  award  or  an 
award  of  a  contract  does  not  comply 
with  a  statute  or  regulation,  the  GAO 
may  recommend  that  the  agency 
conducting  the  procurement  pay  to  an 
appropriate  interested  party  the  direct 
cost,  exclusive  of  profit,  of  filing  and 
pursuing  the  protest,  including 
reasonable  attorney's  fees  and 
consultant  and  expert  witness  fees,  and 
bid  and  proposal  preparation  costs. 

(2)  If  the  GAO  recommends  the  award 
of  costs  to  an  interested  party,  the 
agency,  in  accordance  with  agency 
procedures,  shall  attempt  to  reach  an 
agreement  on  the  amount  of  the  cost  to 
be  paid.  If  the  agency  and  the  interested 
party  are  unable  to  agree  on  the  amount 
to  be  paid,  GAO  may,  upon  request  of 
the  interested  party,  recommend  to  the 
agency  the  amount  of  cost  that  the 
agency  should  pay. 

(3)  No  agency  shall  pay  a  party,  other 
than  a  small  business  concern  within 
the  meaning  of  section  3(a)  of  the  Small 
Business  Act  (see  48  CFR  (FAR)  19.001 
definition,  "Small  business  concern"), 
costs  under  paragraph  (h)(2)  of  this 
section — 

(i)  For  consultant  and  expert  witness 
fees  that  exceed  the  highest  rate  of 
compensation  for  expert  witnesses  paid 
by  the  Government;  or 

(ii)  For  attorneys'  fees  that  exceed 
$150  per  hour  unless  the  agency 
determines,  based  on  the 
recommendation  of  the  Comptroller 
General  on  a  case  by  case  basis,  that  an 
increase  in  the  cost  of  living  or  a  special 
factor,  such  as  the  limited  availability  of 
qualified  attorneys  for  the  proceedings 
involved,  justifies  a  higher  fee.  The  cap 
placed  on  attorneys'  fees  for  businesses, 
other  than  small  businesses,  constitutes 
a  benchmark  as  to  what  constitutes  a 


"reasonable"  level  for  attorneys'  fees  for 
small  businesses. 

(4)  A  recommended  award  of  costs 
may  be  paid  by  the  agency  out  of  funds 
available  to  or  for  the  use  of  the  agency 
for  the  acquisition  of  supplies  or 
services.  Before  paying  a  recommended 
award  of  costs,  agency  personnel  should 
consult  legal  counsel.  Section  33.104(h) 
applies  to  all  recommended  awards  of 
costs  which  have  not  yet  been  paid. 

(5)  If  the  GAO  recommends  tne 
agency  pay  costs  (as  defined  under 
paragraph  (h)(1)  of  this  section)  and  the 
agency  does  not  promptly  pay  the  costs, 
the  agency  shall  promptly  report  to 
GAO  the  reasons  for  the  failure  to  follow 
the  GAO  recommendation. 

(6)  Any  costs  the  contractor  receives 
under  this  section  shall  be  excluded 
from  all  proposals,  billings,  or  claims 
against  the  Government  and  such 
exclusions  should  be  reflected  in  the 
cost  agreement. 

(7)  If  the  Government  pays  costs,  as 
provided  in  paragraph  (h)(1)  of  this 
section,  where  a  post  award  protest  is 
sustained  as  the  result  of  an  awardees 
intentional  or  negligent  misstatement, 
misrepresentation,  or  miscertification, 
the  Government  may  require  the 
awardee  to  reimburse  the  Goverrunent 
the  amount  of  such  costs.  In  addition  to 
any  other  remedy  available,  and 
pursuant  to  the  requirements  of  48  CFR 
(FAR)  part  32,  subpart  32.6.  the 
Government  may  collect  this  debt  by    ' 
offsetting  the  amount  against  any 
payment  due  the  awardee  under  any 
contract  between  the  awardee  and  the 
Government. 

7.  Section  33.105  is  amended  by — 

(a)  Redesignating  paragraphs  (f)  and 
(g)  as  (g)  and  (h)  and  adding  a  new 
paragraph  (f); 

(b)  By  adding  paragraphs  (g)(3).  (4). 
and  (5);  and 

(c)  By  revising  the  new  paragraph  (h). 
The  revised  text  reads  as  follows: 

33. 1 05    Protests  to  GSBCA. 


(f)  Any  agreement  that  provides  for 
the  dismissal  of  a  protest  and  involves 
a  direct  or  indirect  expenditure  of 
appropriated  funds  shall  be  made  part 
of  the  public  record  (subject  to  any 
protective  order  considered  appropriate 
by  the  Board)  before  dismissal  of  the 
protest.  If  an  agency  is  party  to  a 
settlement  agreement,  the  submission  of 
the  agreement  to  the  Board  shall  include 
a  memorandum,  signed  by  the 
contracting  officer  concerned,  that 
describes  in  detail  the  procurement,  the 
grounds  for  protest,  the  Government's 
position  regarding  the  grounds  for 
protest,  the  terms  of  the  settlement,  and 
the  agency's  position  regarding  the 


UMI 


15452  Federal  Register  /  Vol.  60,  No.  56  /  Thursday.  March  23.  1995  /  Proposed  Rules 


propriety  of  the  award  or  proposed 
award  of  the  contract  at  issue  in  the 
protest. 

(g)*   •   * 

(3)  No  agency  shall  pay  a  party,  other 
than  a  small  business  concern  within 
the  meaning  of  section  3(a)  of  the  Small 
Business  Act  (see  48  CFR  (FAR)  19.001 
definition,  "Small  business  concern"), 
costs  under  paragraph  (g)(1)  of  this 
section — 

(i)  For  consultant  and  expert  witness 
fees  that  exceed  the  highest  rate  of 
compensation  for  expert  witnesses  paid 
by  the  Government;  or 

(ii)  For  attorneys'  fees  that  exceed 
$150  per  hour  unless  the  Board 
determines,  on  a  case  by  case  basis,  that 
an  increase  in  the  cost  of  living  or  a 
special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  for  the 
proceedings  involved,  justifies  a  higher 
fee.  The  cap  placed  on  attorneys'  fees 
for  businesses,  other  than  small 
businesses,  constitutes  a  benchmark  as 
to  what  constitutes  a  "reasonable"  level 
for  attorneys'  fees  for  small  businesses. 


(4)  Within  30  days  after  receipt  by  the 
agency  of  an  application  for  cost,  the 
agency  may  file  an  answer. 

(5)  If  the  Government  pays  costs,  as 
provided  in  paragraph  (g)(1)  of  this 
section,  where  a  post  award  protest  is 
sustained  as  the  result  of  an  awardee's 
intentional  or  negligent  misstatement, 
misrepresentation,  or  miscertification. 
the  Government  may  require  the 
awardee  to  reimburse  the  Government 
the  amount  of  such  costs.  In  addition  to 
any  other  remedy  available,  and 
pursuant  to  the  requirements  of  48  CFR 
(FAR)  part  32,  subpart  32.6,  the 
Government  may  collect  this  debt  by 
offsetting  the  amount  against  any 
payment  due  the  awardee  under  any 
contract  between  the  awardee  and  the 
Government. 

(h)  The  GSBCA's  final  decision  may 
be  appealed  by  the  agency  or  by  any 
interested  party,  including  any 
intervening  interested  parties,  as  set 
forth  in  the  Contract  Disputes  Act. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Section  52.233-3  is  amended  by 
revising  the  date  of  the  clause;  and  by 
adding  paragraph  (f)  to  read  as  follows: 

52.233-3    Protest  after  award. 

•         •         •         •         • 

Protest  After  Award  (Date) 


(f)  If  as  the  result  of  the  awardee's 
intentional  or  negligent  misstatement, 
misrepresentation,  or  miscertification.  a 
protest  related  to  this  solicitation  is 
sustained,  and  the  Government  pays  costs,  as 
provided  in  48  CFR  (FAR)  33.102(b)(2), 
33.104(h)(1),  or  33.105(g)(1),  the  Government 
may  require  the  awardee  to  reimburse  the 
Government  the  amount  of  such  costs.  In 
addition  to  any  other  remedy  available,  and 
pursuant  to  the  requirements  of  48  CFR 
(FAR)  part  32,  subpart  32.6,  the  Government 
may  collect  this  debt  by  offsetting  the  amount 
against  any  payment  due  the  awardee  under 
any  contract  between  the  awardee  and  the 
Government. 

(End  of  clause) 
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The  President 


Presidential  Documents 


Proclamation  6788  of  March  17,  1995 

To  Amend  the  Generalized  System  of  Preferences 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  sections  501  and  502  of  the  Trade  Act  of  1974.  as  amended 
("Trade  Act")  (19  U.S.C.  2461  and  2462).  and  having  due  regard  for  the 
eligibihty  criteria  set  forth  therein,  I  have  determined  that  it  is  appropriate 
to  designate  the  West  Bank  and  Gaza  Strip  as  a  beneficiary  of  the  GeneraUzed 
System  of  Preferences  ("GSP"). 

2.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  ("HTS") 
the  substance  of  the  provisions  of  that  Act,  and  of  other  acts  affecting 
import  treatment,  and  actions  thereunder. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  sections 
501  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  General  note  4(a)  to  the  HTS.  listing  those  nonindependent  territories 
whose  products  are  eligible  for  benefits  of  the  GSP,  is  modified  by  inserting 
"West  Bank  and  Gaza  Strip"  in  alphabetical  order  in  the  enumeration  of 
nonindependent  territories. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  inconsist- 
ent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(3)  The  extension  of  the  Generalized  System  of  Preferences  program  to 
the  West  Bank  and  Gaza  Strip  pursuant  to  this  proclamation  applies  only 
to  goods  produced  in  the  areas  for  which  arrangements  are  being  established 
for  Palestinian  Interim  Self-Government.  as  set  forth  in  Articles  I,  III,  and 
IV  of  the  Declaration  of  Principles  on  Interim  Self-Government  Arrangements. 

(4)  The  modifications  to  the  HTS  made  by  paragraph  (1)  of  this  proclamation 
shall  be  effective  with  respect  to  articles  that  are:  (i)  imported  on  or  after 
January  1,  1976,  and  (ii)  entered,  or  withdrawn  from  warehouse  for  consump- 
tion, on  or  after  15  days  after  the  date  of  publication  of  this  proclamation 
in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


IFR  Doc.  95-7398 
Filed  3-21-95:  4:40  pm) 
Billing  code  3195-01-P 


(XJXUUjUOA  "jtUiodk^Q;^ 


UMI 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc. 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-623-6227 
523-5215 
523-5237 
523-3187 
523-4534 


523-6227 
523-3419 


523-6641 
523-5230 


523-6230 
523-5230 
523-6230 


523-6230 

523-4534 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

202-275-0920 


documents  on  public  insp>ection. 
FAX-ON-DEMANO 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7a51-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301—713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 


11017-11608 1 

1 1609-1 1896 2 

11897-12102 3 

12103-12394 6 

12396-12658 7 

12659-12858 8 

12859-13022 9 

1302:^13366 10 

13367-13612 13 


13613-13888 14 

13889-14200 15 

14201-14350 16 

14351-14616 ...17 

14617-14890 20 

14891-15026 21 

15027-15228 22 

15229-15456 23 


Federal  Register 

Vol.  60,  No.  56 
Thursday,  March  23,  1995 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 

6772 11609 

6773 12101 

6774 12657 

6775„ 13887 

6776 13889 

6777 14351 

6778 15455 

Executive  Orders: 
November  24,  1916 

(Revoked  in  part  by 

PLO  7121) 12886 

12903  (Superseded  by 

EO  12955) 13365 

12954 13023 

12955 13365 

12956 14199 

12957 14615 

Administrative  Orders: 
Memorandums: 

March  2,  1995 12393 

Presidential  Detemiinations: 
No.  95-15  of  February 

28,  1995 12859 

No.  95-16  of  March 

13,  1995 15227 

5  CFR 

Oh.  LXXVii 12396 

362 11017 

532 12395,  12396 

582 13027 

731 13613 

831 14201 

842 14201 

843 13034 

1300 12396 

1650 13604 

1653 13604 

Proposed  Rules: 

Ch.  XIV 11057 

890 15074 

7  CFR 

29 12398, 12399,  12400, 

13515 

51 .,-,^:r:r! 1 1242 

56 12401.  13780 

58 11246 

300 14202 

319 14202 

354 11897 

372 13212 

906 13891 

916 14891 

917 14891 

989 12403 

1209 13613 

1210 13515 

1220 15027 


1942 11019 

Proposed  Rules: 

51 11918.  13926 

58 11919.  12154.  12156 

201 15257 

319 13382 

360 15260 

800 15075 

810 15075 

927 14914 

945 13080 

1 050 1 5262 

1099 12907 

1220 15082 

1230 13384 

1940 13650.  13928 

8  CFR 

204 14353 

21 1 14353 

235 14353 

251 14353 

252 14353 

274a 14353 

299 14353 

316 14353 

334 14353 

9  CFR 

2 13893 

75 14617 

77 11898 

91 13896 

92 13896.  13898 

101 14353 

113 14353,  14355.  14357 

317 12883 

381 12883 

Proposed  Rules: 

1 12908 

3 12908 

92 13929 

101 14392 

102 12159.  12162 

104 12159 

105 12159 

112 14392 

114 12162 

116 12159 

160 13084 

161 13084 

381 14668 

10  CFR 

50 13615 

55 13615 

73 13615 

430 15015 

765 15015 

766 15015 

1003 1S004 

Proposed  Rules: 

20 13385 


UMI 


11 


Federal  Register  /  Vol.  60.  No.  56  /  Thursday.  March  23.  1995  /  Reader  Aids 


Federal  Register  /  Vol.  60,  No.  56  /  Thursday.  March  23.  1995  /  Reader  Aids 


111 


50 14669 

60 1 51 80,  1 51 90 

1 70 1 4670 

171 „ 14670 

430 1 5330 

490 ~ 1 5020 

12CFR 

205 15032 

543 12103 

552 ~ 1 2 1 03 

571 „ 12103 

708a 12759 

Pr0pO99O  nUM9S 

7 11924 

31 „ 1 1924 

543 13008 

552 13008 

571 » 1 3008 

722 13388 

13CFR 

Proposed  RuIm: 

120 11941 

122 11941 

14CFR 

1 1 12034,  12108 

25 11194 

38 11020.  11611.  11613. 

11615,  11617.  11619,  11621. 

11623,  12406,  12407,  12408. 

12410.  12411.  12413.  12414. 

12663.  12666.  13618.  13620. 

13621,  13623.  13624,  14619. 

14897.  15034,  15035,  15037 

61 11254 

71 11625.  12108,  12667, 

13626.  13900.  14363 

73 15229 

91 13627 

AS  13035 

97...........V2i09.  12110.  14363. 

14365 

121 1 1 1 94.  1 2034 

135 1 1 1 94,  1 301 0 

1241 1 1022 

1262 12668 

Proposed  RulOK 

23 14698 

33 12360 

39 11635.  11637.  11942, 

11944,  11945,  12714.  14231, 

14233,  14235,  14237,  14395, 

15084 

71 11057,  13931.  14238. 

14240.  14397 

121 1 3008,  1 3862 

125 13862 

135 13862 

150 14701 

ISCfR 

925 12592 

2012 15229 

Proposed  Ruiss: 

905 11947 

944 1 4241 

16CFR 

305 14209,  15198 

1203 15231 

Proposed  RuIss: 

305 15200 

1700 12165 


17CFR 

1 1 3901 

200 14622 

239 1 1 876 

240 14366 

270 11876.  11887.  14622 

274 11876 

400 11022 

401 1 1022 

402 11022.  12825 

403 11022 

404 11022 

405 « 11022 

450 11022 

Proposed  Rules: 

239 11890 

270 1 1 890 

274 11890 

18CFR 

1 1 15040 

381 1 5040 

Prooosed  Rules: 

154 13651 

158 13651 

201 13851 

250 13651 

284 13651 

19CFR 

10 14630 

12 13352.  14486 

101 14211 

Proposed  Rules: 

134 14705 

20CFR 

416 14215 

Proposed  Rules; 

200 11639 

335 14241 

404 121 66 

416 12166 

21  CFR 

173 11899 

179 12669 

328 13590 

450 11026 

510 11027.  14216 

520 14216.  14217 

522 _ 14217 

558 1 1 027,  1 1 028 

Props  ssd  Rules: 

101 14918 

1 1 1 „ 14918 

170 14918 

310 13014,  14918 

314 13014 

23  CFR 

658 15212 

24  CFR 

15 1 1 901 

25 13834 

58 13518 

92 13348 

200 14632.  14816 

201 13834,  13854 

202 1 3834 

5l  5 1 481 6 

235 14816 

236 14816 

243 11828 


247 14816 

290 11844 

760 1 1828.  14632 

812 14816 

813 11626 

850 14816 

880 14816 

881 14816 

882 14816 

883 14816 

884 14816 

886 11844.  14816 

887 14816 

888 12594 

889 11828 

890 11836,  13515 

900 : 14816 

904 14816 

905 11626.  14816 

908 - 11626 

912 - 14816 

913 « 11626 

960 14816 

3500 11194,  14635 

PropOMd  Ruwss 

Chapter  IX 14707 

100 13840.  14890 

888 11870 

25  CFR 

Proposed  Rules: 

Ch.  1 14582 

26  CFR 

1 11028.  11906.  12415. 

14636 
Proposed  Rules: 

1 11059,  11060.  11195, 

11950.  12034,  13213,  13393 

28  CFR 

0 11906 

31. 13330 

40 13902 

29  CFR 

500 15232 

1910 1 1 1 94,  1 3782 

1915 11194,  13782,  14218 

1917 13782 

1918 ~ 1 3782 

1926 : 1 1 194 

1952 12416,  12417 

2509 12328 

2619 13904 

2676 13904 

Proposed  Rules: 

1910 15263 

1915 15263 

1926 15263 

1952 : 12488 

30  CFR 

914 13038 

936 13040 

944 13367 

950 14368 

Proposed  Rules: 

Ch.  II 1 4707 

Ch.  VII 1 3858 

254 13652 

756 13086 

773 13087 

904 1 4399 

925 11640 


926 13932 

935 14400,  14401 

944 13935 

31  CFR 

351 15430 

356 13906 

500 12885 

32  CFR 

199 12419 

1636 13907 

Proposed  Rules: 

199 12717,  14403.  14919 

209 11642 

31 1 13936 

855 15086 

33  CFR 

100 11629,  15049.  15052 

1 10 14220,  15052 

117 13629,  14221 

143 13550 

155 13318 

157 13318 

165 12112,  15049,  15053 

334 15232 

Proposed  Rules: 

117 12178,  13393,  13395, 

13653 

165 14242.  14243,  14245, 

14246,  15101,  15102 

320 13654 

325 13654 

333 13654 

402 11643 

34  CFR 

3 11907 

75 12096,  12648 

280 14864 

607 15446 

36  CFR 

7 13629 

1230 13908 

Proposed  Rules: 

7 13662 

37  CFR 

1 ^ 14488 

38  CFR 

3 12886,  14222 

39  CFR 

20 14370 

3001 12113,  12116 

Proposed  Rules: 

20 14878 

111 12490 

40  CFR 

9 12670,  15366 

52 12121,  12123,  12125, 

12438.  12442,  12446,  12451, 
12453,  12459,  12685,  12688, 
12691,  12695.  12700.  13042, 
13631.  13634,  13908.  14899, 
15053.  15066,  15061,  15062, 
15233,  15235,  15241 

58 11907 

61 13912 

63 11029,  12670,  13045 

70 12128,  12478,  13046, 


15066 

81 12453,  12459,  13368, 

13634 

82 14608 

86 15242 

122 15366 

123 15366 

131 15366 

132 15366 

180 11029,  11032,  12702, 

12703,  12704,  12705,  12707, 
13914,  15069 

281 12630.  12709,  14334, 

14371,  14372 

282 12630,  14334 

300 14641,  14645,  15247 

372 13047 

721 11033 

799 14910 

Proposed  Rules: 

Ch.  1 15264 

22 15208 

50 13663 

51 12492 

52 12180,  12184,  12185, 

12519,  12520,  12721,  12722, 

13937,  14708,  14920,  15104, 

15269,  15270,  15271 

53 13663 

58 12492 

60 13937 

61 13938 

63 12723,  13088,  13664 

68 13526 

70 12521,  13088,  13683, 

14921,  15105 

81 12520 

82 14611 

85 12185 

123 14588 

148 11702 

180 13938,  13939,  13941, 

15109,  15111,  15113 

185 15113 

186 15113 

194 11060 

261 12525 

266 1 1 702 

268 1 1 702 

271 11702,  12525 

300 13944,  15273 

302 12525 

761 13095 

42  CFR 

410 14223 

485... 1 1 632 

486 11632 

Propossd  RuIss: 

65a 12525 

43  CFR 

2720 12710 

Public  Lend  Orders: 

7100 12592 

7117 11045 

7118 11046 

7119 11633 


7120 11633 

7121 12886 

7122 12887 

7123 12887 

7124 13915 

7125 15248 

44  CFR 

64 15071 

65 13049 

67 13050 

152 11236 

Proposed  Rules: 

61 13945 

65 14708 

67 13096,  14710 

206 13945 


45  CFR 

2543 

Proposed  Rules; 


13055 

1180 12186 


46  CFR 

2 13550 

30 13318 

32 13318 

70 13318 

90 13318 

172 13318 

Proposed  Rules: 

4 15115 

5 : 15115 

10 13570 

12 13570 

67 12188 

47  CFR 

1 13636 

2 13071,  15248 

5 13636 

15 13071 

24 13915 

32 12137 

36 12137 

61 13637 

65 12137 

73 11909,  11910,  11911, 

13918,  15255 

74 ...14224 

76 14373 

90 15248 

Proposed  Rules: 

Ch.  1 13102 

1 13396,  15275 

2 11644,  13687,  15116 

15 15116 

63 11644,  15118 

64 12529 

73 12530,  12724,  12725, 

13947.  15275 

48  CFR 

2 12366,  12384,  13397 

3 12366,  13397 

4 1 2366,  1 2384 

5 12366,  12384,  13397 


6 12366,  13397 

7 12384,  13397 

8 12366,  12384 

9 12366,  12384,  13397 

10 13397 

11 13397 

12 12384,  1 3397 

13 12366,  13397 

14 12384,  13397 

15..; 12366,  12384,  13397 

16 12366,  12384,  13397 

22 12366,  13397,  14377 

23 12366,  13397 

25 12366 

27 ; 12366 

28 12366 

29 12366 

32 12366,  12384 

36 12366,  13397 

41 12366 

42 12366,  13397 

43 12366 

44 12366,  1 3397 

45 12366,  12384 

46 12366,  13397 

47 1 2366,  1 3397 

49 12366,  13397 

52 12366,  12384,  13397, 

14377 

53 12366,  12384,  13397 

209 13073 

219 13074 

223 13075 

235 : 13076 

252 13073,  13075 

701 11911,  12825 

703 11911,  12825 

715 11911,  12825 

724 1 191 1 

731 1 191 1 .  12825 

752 11911,  12825 

927 11812 

952 11812 

970 11812 

1517 12712 

1805 14378 

1837 11634 

Ch.  99 12711 

Proposed  Rules: 

Ch.  1 11198 

1 14340.  15450 

6 14346 

7 14340 

12 15220 

16 14346 

17 14340 

32 14156.  15450 

33 „ 15450 

37 14340 

45 12530 

49 14340 

52 12530.  14156.  14340, 

14346,  15220,  15450 

245 15276 

252 15276 

933 11646 

970 11646 

9904 12725 


49  CFR 

1 11046.  13639.  14225 

107 12139 

192 14379.14646 

195 14646 

21 8 1 1047 

382 13369 

391 13369 

393 12146 

564 „ 14226 

571 11913. 13216.  13286. 

13297.  13639 

575 11913 

583 14228 

653 _.. 12296 

654 „ 12296.  12298 

661 14174 

1312 13077 

1314 13077 

Proposed  Rules: 

Ch.  V 14717.  15119 

192 14714 

195 14714 

234 11649 

393 13306 

564 14247 

571 12192.  13688,  14247 

661 141 78 

800 13948 

830 13948 

831 13948 

50  CFR 

17 12483,  12887 

204 11050 

280 14381 

285 14381 

301 14651 

61 1 13780 

625 14230 

646 12592 

651 1 3078 

654 1 391 8 

663 13377 

672 11915,  12149,  12152, 

13079,  14390,  14912,  15072 

673 1 1054,  12825 

675 11915,  12149,  12487. 

13780,  14390,  14912 

676 11916,  12152,  13780 

681 13380 

Proposed  Rules: 

14 15277 

17 11768,  12531,  12728, 

12730,  13105,  13397,  13950, 
14253,  14410,  15280,  15281 

18 14408 

20 14194 

222 1 1 951 ,  1 441 0 

227 14253 

649 14261 

663 11062 

672 13106 

675 1 31 06 


UMI 


^f« 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code.   *iin^  Charge  your  order. 

Its  easy! 
YES,  please  send  me  the  follow.ng  indicated  pubHcations:  To  f«  your  order,  .nd  .rK,u.r^-(202,  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


1.     ine  lOiai  COSl  Ol  my  umm   13  * ■  ----o" r  !.„„„„ 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    !  Check  payable  to  the  Superintendent  of  Documents 

J-D 


I    I  GPO  Deposit  Account 


(Street  address) 


I     I  VISA  or  MasterCard  Account 


(City.  SUte.  ZIP  Code) 

1 ] 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


■  Thank  you  for  your  order! 


(Signature) 
4.  Mail  To:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(Rev  12/91) 


UM\ 


UMI 


3-24-95 

Vol.  60  No.  57 


Friday 

March  24, 1995 


SI« 


<D 


UMI 


THE    PAPER   AND    INK    USED    IN    THE   ORIGINAL 
PUBLICATION   MAY   AFFECT   THE    QUALITY   OF 
THE   MICROFORM    EDITION. 


LJ 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Ftenaltv  *0'  private  use,  $300 


f^   FR        UNISE346U  DEC      95 

UMI    SERIALS    ACQUISITIONS 

300    N   2EEB   RD 

PC   BOX    1346 

ANN    ARBOR  MI      48106 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

(ISSN  0097^3261 


VOL 

I*l«^l 

ISS 

- 

5  7 

MR 

2  4 

o 

1995 


UMI 


PO   BOX    1346 
PNN    ARBOR 


MI      48106 


3-24-05 

Vol.  60        No.  57 

PagM  15457-15648 


Friday 

March  24,  1995 


Briefings  on  How  To  Use  the  Federal  Register 

For  infoimation  on  briefings  in  Washington,  DC,  and 
Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 


n 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995 


ra 


FEDERAL  REGISTER  Published  daily.  Mondaythrough  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Cjffice  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington.  IX:  20408.  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
rvgulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Wasnington,  IX: 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making    ~ 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefing*  (approximately  3  hours)  to  present: 

1.  The  regulatory  proceas.  with  a  focu*  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  Th«  important  elements  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  vrill  be  no  discussion  of  specific  agency  regulations. 
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WASHINGTON,  DC 
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Office  of  the  Federal  Register  Conference 
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Washington,  DC  (3  blocks  north  of  Union 
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DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 
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1100  Commerce  Street 

Dallas,  TX  75242 

1-800-366-2998 
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Federal  Reserve  System 

RULES 

Truth  in  Lending  (Regulation  Z): 

Mortgage  rates  and  fees;  limitations  and  disclosure 
requirements,  15463-15477 
NOTICES 

Meetings;  Sunshine  Act,  15624 
Applications,  hearings,  determinations,  etc.: 

Ace  Gas,  Inc.,  et  al.,  15568 


C&F  Financial  Corp.,  15568 
Solsrud.  Rachel  Ann,  15568-15569 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  hunting: 
Annual  hunting  regulations;  and  migratory  bird  hunting 
by  Indian  Tribes,  15642-15648 
NOTICES 

Endangered  and  threatened  species  permit  applications, 

15577-15578 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Blue  Hills  Estates  Subdivision,  Travis  Coimty,  TX; 

golden-cheeked  warbler,  15578 
Critter  Canyon  Subdivision,  Travis  County,  TX;  golden- 
cheeked  warbler,  15578-15579 

Food  and  Consumer  Service 

RULES 

Child  nutrition  programs: 
State  administrative  expense  funds — 
National  school  limch,  special  milk,  school  breakfast, 
child  and  adult  care  food,  and  food  distribution 
programs,  15457-15463 

Food  Safety  and  inspection  Service 

NOTICES 
Meetings: 
Microbiological  testing  role  in  verifying  food  safety; 
scientific/technical  conference,  15533-15534 

Forest  Service 

NOTICES 
Meetings: 
Wildcat  River  Advisory  Commission,  15533 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Kansas,  15572-15573 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed, 15560-15562 

Special  refund  procedures;  implementation,  15562-15563 

Housing  and  Urban  Development  Department 

RULES 

Non-Federal  audit  report  submission  requirements,  15481- 

15483 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  15575-15576 

Institute  of  American  Indian  and  Alaska  Native  Culture 
and  Arts  Development 

NOTICES 

Board  of  Trustees;  nominations,  15583 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Termination  of  employer's  operations;  time  for  furnishing 
wage  statements  to  employees  and  Social  Security 
Administration;  hearing,  15526-15527 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

Chaparral  Railroad  Co.,  Inc.,  15583 

Lakeside  Transportation  Co.,  15583-15584 

Judicial  Conference  of  the  United  States 

NOTICES 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 

Appellate  Procedure  Rules,  15584 

Civil  Procedure  Rules,  15584 

Evidence  Procedure  Rules,  15584 

Justice  Department 

See  Drug  Enforcement  Administration 
See  National  Institute  of  Justice 
See  Prisons  Bureau 
NOTICES 

Agency  information  collection  activities  tmder  OMB 
review,  15584-15585 

Latx>r  Department 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Wage  and  Hour  Division 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  15589-15595 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availabihty,  etc.: 

Imperial  Project,  CA;  gold  mining/processing  operation, 
15579 
Opening  of  public  lands: 

Washington,  15579 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  15580 
Resource  management  plans,  etc.: 

Carson  City  District,  NV,  15580-15581 
Survey  plat  filings: 

Montana.  15580 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Small  disadvantaged  businesses  (SDBs);  mentor-protege 
program.  15497-15503 
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National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  15624-15625 

National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 
Meetings: 

Arts  in  Education  Advisory  Panel,  15606-15607 

Challenge/Advancement  Advisory  Panel.  15607 

Expansion  Arts  Advisory  Panel.  15608 

Media  Arts  Advisory  Panel.  15607 

Music  Advisory  Panel,  15607-15608 

President's  Committee  on  Arts  and  Humanities.  15608 

Visual  Arts  Advisory  Panel.  15608-15609 

National  Higiiway  Traffic  Safety  Administration 

RULES 

Drunk  driving  prevention  programs;  incentive  grant  criteria. 

15479-15481 
Insurance  cost  information  regulation.  15509-15512 
Motor  vehicle  safety  standards: 

Designated  seating  position;  definition.  15504-15509 
Organization,  functions,  and  authority  delegations: 
Associate  Administrator  for  Safety  Performance 
Standards  et  al..  15503-15504 
PROPOSED  RULES 
Consumer  information: 

Course  monitoring  tires  and  traction  skid  pads  use;  fees. 
15529-15531 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations;  correction, 
15623 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Research  plan,  15588-15589 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Library  of  Medicine.  15573 
Research  Grants  Division  special  emphasis  panels. 

15573-15574 
Women's  Health  Research  Advisory  Committee,  15574 

National  Oceanic  and  Atmosptieric  Administration 

RULES 

Endangered  and  threatened  species: 

Sea  turtle  conservation;  shrimp  trawling  requirements — 
Turtle  excluder  devices;  flotation  devices.  15512-15520 
Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish.  15521 

Gulf  of  Alaska  groundfish,  15521 
NOTICES 
Permits: 

Marine  mammals,  15534-15535 

National  Parli  Service         ■' 

NOTICES 

Meetings: 
San  Francisco  Maritime  National  Historical  Park 
Advisory  Commission.  15581 


National  Science  Foundation  -v 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  15609-15610 
Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel. 

15610 
Cell  Biology  Program  Advisory  Panel.  15610 
Future  of  NSF  Supercomputer  Centers  Program  Task 

Force.  15610 
Mathematical  Sciences  Special  Emphasis  Panel.  15610- 

15611 
Physiology  and  Behavior  Advisory  Panel.  15611 

National  Telecommunications  and  Infom^ation 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Endowment  for  Children's  Educational 
Television.  15636-15639 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Union  Electric  Co..  15611-15612 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  15612-15613 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Canadian  Standards  Association,  15595-15597 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 

Plan  asset  transactions  determined  by  in-house  asset 
managers,  15597—15604 

Prisons  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jonesville,  VA,  15589 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  15574 
Meetings: 
National  Toxicology  Program;  Scientific  Counselors 
Board,  15574-15575 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Glen  Canyon  Dam,  Colorado  River  Storage  Project,  AZ, 
15581-15582 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  15613 
Meetings;  Sunshine  Act,  15625 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc.,  15613-15614 

Depository  Trust  Co.,  15614-15615 


Midwest  Clearing  Corp.,  15615-15616 

National  Association  of  Security  Dealers,  Inc.,  15616- 

15618 
New  York  Stock  Exchange,  hic,  15618-15619 
Stock  Clearing  Corp.  of  Philadelphia,  15620 
Applications,  hearings,  determinations,  etc.: 
Kinark  Corp.,  15620-15621 

Small  Business  Administration 

RULES 

Small  business  size  standards: 
Small  business  set-aside  contracts;  participation  of  public 
and  private  organizations  for  handicapped,  15477- 
15478 
PROPOSED  RULES 

Loans  to  State  and  local  development  companies: 
Computer  generated  facsimile  copies  of  application  and 
closing  forms,  15525 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  15621-15622 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  15622 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  appUcations, 
15622-15623 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  ejdiilntion: 
Assyrian  Origins:  Discoveries  at  Ashur  on  the  Tigris; 

Antiquities  in  the  Vorderasiatisches  Museum,  BerUn, 

15623 


Wage  and  Hour  Division 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
15604-15605 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Emergency  Management  Agency.  15628-15634 

Part  III 

Dejjartment  of  Commerce,  National  Teleconununications 
and  Information  Administration,  15636-15639 

Part  IV 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
15642-15648 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 
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Free  Electronic  Bulletin  Board  service  for  Public  Law 
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docimients  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  60.  No.  57 
Friday.  March  24.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Part  235 
RIN  0584-AB31 

State  Administrative  Expense  Funds: 
National  School  Lunch  Program, 
Special  Milk  Program  for  Children, 
School  Breakfast  Program,  Child  and 
Adult  Care  Food  Program,  Food 
Distribution  Program 

AGENCY:  Food  and  Consumer  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  incorporates 
in  the  regulations  the  requirements  in 
the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989.  which 
concern  State  Administrative  Expense 
(SAE)  funds.  SAE  funds  are  Federal 
funds  provided  to  State  agencies  to 
assist  with  the  administrative  costs  of 
the  National  School  Lunch  Program 
(NSLP).  the  School  Breakfast  Program 
(SBP).  the  Special  Milk  Program  for 
Children  (SMP)  and  the  Child  and  Adult 
Care  Food  Program  (CACFP)  and  the 
administrative  costs  of  the  Food 
Distribution  Program  (FDP)  in 
conjunction  with  these  programs.  The 
SAE  provisions  of  the  1989  legislation 
included  in  this  final  rulemaking  do  the 
following:  Establish  limits  on  the  level 
of  SAE  funds  that  may  be  retained  by 
the  State  from  one  fiscal  year  to  another 
and  specify  how  SAE  funds  that  are 
returned  by  the  State  are  to  be 
redistributed.  Finally,  the  legislation 
provides  that  alternate  State  agencies 
which  administer  the  CACFP  receive 
the  funds  to  which  they  are  entitled.  In 
practical  effect,  this  provision  concerns 
the  "adult  care  component"  of  the 
CACFP  since  the  Department  already 
provides  funds  directly  to  the  State 
agencies  administering  the  CACFP.  This 
final  regulation  reflects  this  statutory 


provision.  These  changes  to  the  SAE 
provisions  are  designed  to  ensure  that 
adequate  funds  are  available  for  the 
purposes  specified. 

EFFECTIVE  DATE:  This  final  regulation  is 
effective  April  24. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Eadie.  Chief.  Policy  and  Program 
Development  Branch  or  Mr.  Charles 
Heise.  Child  Nutrition  Division.  Food 
and  Consumer  Service.  USDA.  3101 
Park  Center  Drive.  Alexandria.  Virginia 
22302  or  by  telephone  at  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Administrator  of  the 
Food  and  Consumer  Service  (PCS)  has 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
since  the  regulation  pertains  entirely  to 
the  funding  of  State  agencies,  and  these 
are  not  small  entities. 

Paperwork  Reduction  Act 

The  proposed  rule  contained 
information  collections.  However,  the 
provisions  that  contained  reporting  and 
recordkeeping  burdens  are  not  included 
in  this  final  rule.  Therefore,  this  final 
rule  does  not  contain  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 


to  the  provisions  of  this  rule  or  the 
application  of  the  provision,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  National 
School  Lunch  Program,  the 
administrative  procedures  for  State 
agency  appeals  of  State  Administrative 
Expanse  funds  sanctions  (7  CFR 
235.11(b))  are  set  forth  in  7  CFR 
235.11(fl. 

Executive  Order  12372 

The  FDP.  SBP.  NSLP,  SMP.  CACFP. 
and  SAE  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.550.  No.  10.553,  No.  10.555.  No. 
10.556.  No.  10.558.  and  No.  10.560. 
respectively.  These  programs  are  subject 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
to  notice  published  at  49  FR  29114,  June 
24,  1983.) 

Background 

Public  Law  101-147,  entitled  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989  (103  Stat. 
877),  was  enacted  on  November  10. 
1989.  Section  122  of  this  legislation 
included  changes  to  some  of  the 
statutory  provisions  governing  the  use 
of  State  Administrative  Expense  (SAE) 
funds  provided  by  the  Federal 
government  to  assist  States  with 
meeting  the  administrative  costs  of 
many  of  the  programs  authorized  under 
the  National  School  Lunch  Act  (NSLA) 
and  the  Child  Nutrition  Act  of  1966 
(CNA). 

On  December  6. 1991.  the  Department 
published  a  proposed  rulemaking  at  56 
FR  63882  to  incorporate  these  statutory 
changes  into  the  SAE  regulations  and  to 
make  discretionary  changes  to  the 
funding  of  Food  Distribution  Programs. 
This  proposal  included  the  following 
provisions:  (1)  The  maximum  amount  of 
SAE  which  a  State  could  carry  over 
from  one  fiscal  year  to  the  next  was 
limited  to  25  per  cent  for  Fiscal  Year 
1991  and  20  per  cent  for  subsequent 
years;  (2)  a  minimum  of  $3  million  of 
any  excess  SAE  funds  recovered  by  the 
Department  in  Fiscal  Year  1992  and  $4 
million  of  SAE  recovered  in  each  of  the 
next  two  years  must  be  made  available 
to  demonstration  projects  authorized 
under  section  107  of  Public  Law  101- 
147  to  provide  food  service  to  homeless 
children  under  the  age  of  6  in 
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emergency  shelters;  (3)  if  a  State  elects 
to  have  an  agency  other  than  the  agency 
administering  the  child  care  component 
of  the  CACFP  administer  the  adult  care 
component  of  that  Program,  the 
Department  will  ensure  that  a  share  of 
the  SAE  funds  generated  by  the  CACFP 
is  made  available  to  this  other  agency: 
(4)  a  portion  of  the  nondiscretionary 
SAE  funds  made  available  to  a  State 
would  be  designated  exclusively  for  the 
Food  Distribution  Program's 
administrative  expenses  associated  with 
providing  commodities  to  the  NSLP, 
SBP,  and  CACFP;  and  (5)  beginning 
with  Fiscal  Year  1993.  expenditures 
from  State  sources  for  applicable  food 
distribution  administrative  costs  would 
have  to  be  no  less  than  the  amount  of 
State  funds  expended  or  obligated  in 
Fiscal  Year  1991.  in  order  to  ensure 
continued  State  support  for  food 
distribution  activities.  Readers  are 
referred  to  the  proposed  rule  for  a  more 
complete  explanation  of  these 
provisions. 

During  the  official  comment  period, 
the  Department  received  53  comments. 
Most  of  these  were  from  State  agencies 
which  administer  one  or  more  of  the 
child  nutrition  programs  and/or  the 
Food  Distribution  Program,  but  three 
comments  were  received  from  State  or 
national  associations  and  one  comment 
was  submitted  by  a  State  governor's 
office.  Most  of  the  commenters 
addressed  the  provisions  relating  to  the 
transfer  of  funding  to  food  distribution 
activities  and  the  maintenance  of  State 
funding  levels  for  these  activities.  The 
overwhelming  majority  opposed  these 
provisions;  in  fact,  only  four 
commenters  approved  wholly  of  the 
proposed  provisions  on  transfer  of  funds 
to  the  FDP.  The  major  concerns  of  those 
opposed  to  the  transfer/exclusive  use 
provisions  were  as  follow: 

•  The  provision  is  inconsistent  with 
either  the  statutory  language  or  the 
intent  of  Congress; 

•  The  total  prohibition  against 
transferring  funds  from  the  FDP  to  the 
other  child  nutrition  programs  is 
inconsistent  with  the  statutory 
provision  which  permits  a  10  per  cent 
transfer  of  administrative  funds  among 
programs; 

•  The  proposal  would  divert 
administrative  funds  away  from  the 
child  nutrition  programs  at  the  same 
time  that  additional  administrative 
requirements  such  as  coordinated 
review  and  breakfast  outreach  are  being 
imposed; 

•  The  requirement  that  the  food 
distribution  portion  of  funds  be  used 
exclusively  for  these  activities  would 
interfere  with  States'  flexibility  to 
provide  funding  where  it  is  most 


needed,  especially  in  those  States  in 
which  one  agency  administers  both  the 
child  nutrition  programs  and  the  FDP; 

•  Tracking  and  accounting  for 
separate  funds  will  create  a  burden, 
especially  for  those  agencies  which 
administer  both  programs  and  must, 
therefore,  document  the  exclusive  use  of 
funds  for  food  distribution  activities; 

•  The  FDP  already  has  a  source  of 
funding  through  assessment  fees,  and 
any  additional  funds  should  be 
appropriated  separately  rather  than 
transferred  at  the  expense  of  the  child 
nutrition  programs. 

Commenters  opposed  to  the 
maintenance  of  effort  provision  raised 
the  following  concerns  and  issues: 

•  This  provision  exceeds 
Congressional  intent; 

•  This  provision  would  penalize 
those  States  which  have  been  providing 
funds  voluntarily  for  food  distribution 
purposes; 

•  Since  most  States  do  not  currently 
track  food  distribution  funds  separately, 
it  will  be  difficult  to  establish  the  exact 
level  of  funding  to  be  maintained; 

•  Because  ot  cutbacks  in  State 
funding  since  1991.  some  States  will  be 
unable  to  comply  with  the  maintenance 
of  effort  requirement. 

As  noted  in  the  preamble  to  the 
December  6.  1991  proposed  rulemaking, 
section  122(a)(1)(D)  of  Pub.  L.  101-147 
added  a  new  paragraph  (8)  to  section 
7(a)  of  the  CNA  which  directs  each  State 
to  ensure  (in  accordance  with 
regulations  issued  by  the  Secretary)  that 
the  State  agency  administering  the 
distribution  of  donated  food  (the 
"distributing  agency")  is  provided  an 
appropriate  amount  of  SAE  for  the 
administrative  costs  incurred  in 
distributing  donated  commodities  to  the 
NSLP,  SBP  and  CACFP.  The  law  hirther 
authorized  the  Secretary  to  consider  the 
value  of  commodities  when  developing 
regulations  to  implement  this  provision. 
Currently,  the  Department  provides  SAE 
funds  directly  to  the  distributing  agency 
in  the  State  that  administers  the  FDP  for 
the  NSLP.  SBP,  and  CACFP.  Therefore, 
no  change  to  the  SAE  regulation  was 
required  to  implement  this  provision. 

However,  in  order  to  further  improve 
the  administration  of  SAE  funds  in 
connection  with  the  FDP,  the 
Department  proposed  a  number  of 
discretionary  changes  to  the  SAE 
regulations  regarding  funding  of  the 
FDP.  First,  the  Department  proposed  a 
methodology  for  distributing  a  portion 
of  the  nondiscretionary  SAE  allocation 
for  the  FDP's  administrative  costs. 
Second,  clarifications  to  the  formula  for 
determining  the  level  of  discretionary 
SAE  funds  to  be  used  for  the  FDP  were 
proposed.  Third,  since  the  Department 


has  always  intended  that  SAE  funds 
designated  for  food  distribution 
purposes  be  so  used,  the  proposed  rule 
prohibited  using  the  food  distribution 
portion  of  SAE  for  any  other  purposes, 
even  when  the  same  agency  administers 
the  FDP  and  the  child  nutrition 
programs.  Finally,  the  legislative  history 
of  section  122  makes  it  clear  that 
distributing  agencies  were  expected  to 
reduce  or  eliminate  current  assessment 
fees,  wherever  possible,  in  response  to 
their  receipt  of  SAE  funds.  The 
"maintenance  of  effort"  provision  of  the 
proposal  was  designed  to  promote  this 
goal  by  ensuring  that  States  would 
continue  to  provide  the  same  level  of 
State  funds  derived  from  sources  other 
than  assessment  fees.  Since  the  total  of 
State  and  Federal  funds  provided  for 
food  distribution  would,  in  many  cases, 
increase,  assessment  fees  could  be 
reduced  or  eliminated. 

Nevertheless,  the  Department 
recognizes  the  concerns  raised  by 
commenters  and  has  no  desire  to  adopt 
provisions  that  could  potentially  have  a 
negative  impact  on  operations  in  some 
States.  For  these  reasons,  the 
Department  wishes  to  reconsider  these 
discretionary  issues  regarding  FDP 
funding  and  review  available  options, 
including  possible  alternatives  to  the 
proposal.  Therefore,  these  provisions 
are  not  included  in  this  final  regulation; 
rather,  they  will  be  treated  in  a  separate, 
future  rulemaking.  The  Department  is. 
however,  proceeding  to  finalize  those 
provisions  required  by  Public  Law  101- 
147.  The  remainder  of  this  preamble 
discusses  commenters'  questions  and 
concerns  on  these  issues. 

Limits  on  Funds  Retained  From  the 
Previous  Fiscal  Year 

The  Department  proposed  to  amend 
§  235.5(e)  and  §  235.6(a)  to  incorporate 
the  mandate  of  section  7(a)(5)(A)  of  the 
CNA  as  amended  by  section  122(a)(1)(C) 
of  Public  Law  101-147.  which  limits  the 
amount  of  unobligated  SAE  funds  that 
may  be  retained  and  carried  over  into 
the  next  fiscal  year  to  a  maximum  of  25 
per  cent  for  Fiscal  Year  1991  and  a 
maximum  of  20  per  cent  for  subsequent 
fiscal  years.  The  proposed  amendment 
also  specified  how  the  limit  would  be 
calculated  and  how  the  limit  would  be 
compared  at  the  end  of  the  first  fiscal 
year  to  the  amount  of  unobligated  SAE 
funds.  Essentially,  the  Department 
would  apply  the  appropriate  percentage 
to  the  State's  initial  allocation  to 
establish  the  maximum  amount  of  SAE 
that  may  be  carried  over.  To  determine 
the  total  amount  of  unobligated  funds, 
the  Department  would  subtract  the 
amount  reported  by  the  State  agency  on 
Line  k  (Total  Federal  share  of  outlays 


and  unliquidated  obligations)  of  the 
fourth  quarter  Standard  Form  (SF)  269 
from  the  total  amount  of  SAE  funds 
granted  for  the  fiscal  year.  The 
Department  would  then  recover  any  of 
these  funds  in  excess  of  the  maximum 
amount  of  SAE  that  can  be  carried  over. 
For  an  example  of  how  the  process 
would  work,  interested  parties  should 
refer  to  the  discussion  on  page  63885  of 
the  preamble  to  the  proposed  rule. 

Twenty-three  commenters  addressed 
the  limitation  provisions  of  the 

Eroposed  rule,  with  most  of  them 
Blieving  that  such  a  limitation  would 
have  a  negative  impact  on  Program 
administration,  although  one  State 
agency  reported  that  its  carryover  has 
been  well  below  20  per  cent,  so 
compliance  was  not  perceived  to  be  a 
problem.  One  commenter.  however,  was 
'concerned  that  the  carryover  limit  will 
lead  to  the  elimination  of  funds  for 
reallocation,  with  the  result  that  small 
States  in  particular  will  have  difficulty 
funding  their  activities  with  only  the 
minimum  grant  available  to  them.  One 
commenter  suggested  that  an  arbitrary 
percentage  is  inequitable  to  those  States 
with  allocations  below  the  national 
mean,  and  another  stated  that  basing  the 
carryover  amount  only  on  the  initial 
allocation  does  not  conform  with  the 
language  of  the  statute,  which  allows 
the  carryover  of  20  per  cent  of  the  funds 
available  for  the  fiscal  year.  Two 
commenters  were  concerned  about 
including  reallocated  funds  as  part  of 
the  year-end  balance  subject  to  the 
carryover  limitation,  since  these  funds 
are  sometimes  received  late  in  the  fiscal 
year  and  returning  any  or  all  of  these 
monies  due  to  the  carryover  limit  would 
defeat  the  purpose  of  reallocation.  One 
commenter  believed  the  carryover  limit 
should  apply  on  an  agency-by-agency 
basis  rather  than  being  calculated  using 
the  total  amount  of  SAE  allocated  to  the 
State  as  a  whole,  and  another 
commenter  suggested  that  States  should 
be  allowed  to  use  excess  funds  for 
demonstration  projects  in  lieu  of 
returning  the  monies  to  the  Federal 
Government.  Some  commenters 
requested  clarification  on  whether  the 
carryover  limit  applies  to  the  funds 
designated  for  food  distribution 
activities,  and  several  commenters 
noted  that  the  last  word  in  §  235.5(e)(2) 
should  be  "unobligated"  rather  than 
"unexpended." 

The  Department  recognizes 
commenters'  concerns  about  the  impact 
of  the  carryover  limitation  on  their 
operations.  However,  section  7(a)(5)(B) 
of  the  CNA  specifically  established 
carryover  limits  of  25  per  cent  for  Fiscal 
Year  1991  and  20  per  cent  for 
succeeding  fiscal  years,  and  the 


Department  has  no  authority  to  waive  or 
modify  this  mandate.  Moreover,  as 
discussed  in  the  preamble  to  the 
proposed  rulemaking,  this  limitation  is 
applied  to  the  initial  allocation  rather 
than  to  the  total  administrative  funds 
made  available  during  the  fiscal  year 
because  the  Department  wished  to 
simplify  the  overall  process  of 
calculation  and  to  enable  State  agencies 
to  know  at  the  beginning  of  the  fiscal 
year  exactly  what  the  maximum  amount 
of  their  carryover  would  be.  To  this  end. 
the  Department  believes  Congress' 
overriding  intent  was  to  reduce  the 
amount  of  carryover  funds  available  as 
much  as  possible  while  still  allowing 
States  flexibility  in  obligating  and 
expending  funds.  The  Department 
believes  that  the  proposal  to  base  the 
carryover  limit  on  the  initial  allocation 
is  consistent  with  this  intent. 

The  Department  does  not  believe  this 
provision  wrill  adversely  affect  the 
overall  reallocation  process.  Funds  are 
reallocated  to  States  on  the  basis  of 
need.  Consequently.  States  receiving 
reallocations  should  generally  have  few, 
if  any,  unobligated  funds  remaining 
from  their  initial  allocations.  Moreover, 
States  will  often  request  reallocations 
for  sf)ecific  expenses  and  can,  therefore, 
obligate  these  funds  relatively  quickly. 
The  Department  recognizes  that  some 
small  State  agencies,  particularly  those 
receiving  minimum  grants,  could 
receive  reallocations  which  are  large 
relative  to  the  States'  carryover  limit, 
and  in  these  instances  a  State's 
reallocation  might  be  affected.  These 
situations  should  not  be  common, 
however,  and  the  Department  will  make 
every  effort  to  provide  reallocations  well 
in  advance  of  the  end  of  the  fiscal  year 
in  order  to  facilitate  the  States'  ability  to 
obligate  a  major  portion  of  their 
reallocations  before  the  funds  become 
subject  to  the  carryover  limit. 

Tnis  limitation  applies  to  all  SAE 
funds  received  by  any  State  agency  for 
the  administration  of  any  aspect  of  the 
child  nutrition  programs.  Funding  for 
food  distribution  activities,  therefore,  is 
subject  to  the  carryover  limit,  regardless 
of  whether  the  State  education  agency 
or  another  State  agency  performs  these 
activities.  Moreover,  under  the  proposed 
regulation  the  limitation  would  be 
applied  on  an  agency-by-agency  basis, 
since  the  Department  receives  separate 
SF-269's  from  each  administering 
agency  and  has  no  feasible  means  of 
making  the  necessary  year-end 
comparison  for  the  State  as  a  whole. 
With  respect  to  allowing  States  to  retain 
excess  funds  for  demonstration  projects, 
the  statute  is  specific  about  requiring 
the  return  of  excess  funds  and  how  the 
recovered  funds  may  be  used,  and  the 


Department  does  not  have  the  authority 
to  authorize  alternate  uses.  Further 
discussion  of  this  issue  appears  later  in 
this  preamble. 

Finally,  proposed  §  235.5(e)(2)  reads 
as  follows: 

(2)  At  the  end  of  the  fiscal  year  following 
the  fiscal  year  for  which  funds  were 
allocated,  each  State  agency  shall  return  any 
funds  made  available  which  are  unexpended. 

Several  commenters  believed  that  the 
last  word  of  this  paragraph  should  read 
"unobligated"  rather  than 
"unexpended."  The  Department  notes, 
however,  that  this  provision  clearly 
refers  to  the  recovery  made  at  the  end 
of  the  second  fiscal  year  for  which  SAE 
has  been  available,  not  the  return  of 
funds  in  excess  of  the  carryover  limits. 
Proposed  §  235.5(e)(2)  merely  restated 
the  requirement  that  has  always  been  in 
effect.  Previously,  this  requirement  for 
the  recovery  of  unexpended  funds  at  the 
end  of  the  second  fiscal  year  was  stated 
in  §  235.5(e). 

For  these  reasons,  this  final 
rulemaking  adopts  the  provisions 
limiting  the  amount  of  SAE  that  may  be 
carried  over  from  one  fiscal  year  to  the 
next  as  proposed.  The  Department 
emphasizes,  however,  that  this 
carryover  limit  does  not  apply  to  funds 
made  available  to  State  agencies  which 
agree  to  assume  responsibility  for 
programs  previously  administered 
directly  by  FCS.  as  authorized  under  the 
newly  redesignated  §  235.4(d).  These 
funds  are  intended  to  assist  States  with 
costs  associated  with  start-up  operations 
when  assuming  responsibility  for  a 
program  formerly  administered  by  FCS. 

As  such,  they  are  made  infrequently 
and  are  intended  for  a  specific  purpose. 
Consequently,  the  Department  does  not 
consider  that  this  funding  is  subject  to 
the  carryover  limit  and  is  amending 
§  235.5(e)(1)  to  specify  that  start-up 
funds  are  excluded  from  the  amount 
subject  to  the  retention  limit.  In 
addition,  the  reference  in  §  235.5(e)  to 
§  235.4  (a)  through  (e)  is  revised  from 
the  proposal  to  §  235.4  (a)  through  (c)  to 
reflect  the  deletion  of  the  proposed  new 
§  235.4  (d)  and  (e).  These  latter 
paragraphs  provided  for  pro  rata  shares 
of  SAE  funds  for  FDP  administrative 
purposes  which  are  not  included  in  this 
final  regulation.  This  same  change  is 
made  to  the  references  in  §  235.6(a). 

Use  of  Returned  SAE  Funds 

The  Department  proposed  to  add  a 
new  paragraph— §  235.6(h)  to 
incorporate  the  mandate  of  Public  Law 
101-147  regarding  how  any  excess 
carryover  funds  recovered  by  the 
Department  were  to  be  used.  Section 
7(a)(5)(B)  as  amended  bv  section 
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122(a)(1)(C)  of  Public  Law  101-147 
stipulated  that  in  Fiscal  Year  1992.  a 
minimum  of  $3  million  of  recovered 
monies  be  made  available  for  the 
purpose  of  providing  grants  to  private 
nonprofit  organizations  participating  in 
demonstration  projects  to  provide  food 
service  to  homeless  children  under  the 
age  of  6  in  emergency  shelters.  The  law 
also  mandated  that  a  minimum  of  $4 
million  be  made  available  for  this 
purpose  in  each  of  the  next  two  fiscal 
years.  Any  funds  in  excess  of  the 
amount  made  available  to  these 
demonstration  projects  would  be 
reallocated  to  States  which  need  SAE 
funds.  The  Department  emphasized, 
however,  that  any  disbursal  of  funds  to 
homeless  shelters  or  the  States  would  be 
subject  to  availability  of  recovered 
monies. 

Commenters  did  not  generally  discuss 
this  provision  except  to  recognize  that 
the  use  of  recovered  funds  for  this 
purpose  is  mandated  by  the  statute.  One 
commenter,  however,  expressed 
concern  that  SAE  plans  might  be 
disapproved  or  significantly  modified  to 
ensure  that  sufficient  funding  is 
available  to  fund  these  projects.  The 
Department  wishes  to  emphasize  that 
there  will  be  no  change  in  the 
procedures  currently  in  place  to  review 
and  approve  SAE  plans.  The 
Department  acioiowledges  that  the 
disallowance  of  outlays  stated  in  the 
plan  could  result  in  additional  funds 
being  carried  over  and,  hence,  subject  to 
the  limitation  and  possible  recovery. 
The  Department  considers,  however, 
that  the  primary  purpo.se  of  SAE  is  to 
ensure  that  States  have  adequate  funds 
available  to  administer  the  child 
nutrition  programs  effectively.  To  this 
end,  the  Department  will  continue  to 
negotiate  these  plans  with  the  States  to 
ensure  that  outlays  are  appropriate  but 
has  no  intention  of  artificially  reducing 
the  funding  available  to  States  in  order 
to  provide  funds  for  the  homeless 
demonstration  projects. 

Since  publication  of  the  proposed 
rule,  additional  legislation  was  passed 
which  impacts  upon  the  use  of 
recovered  SAE  funds.  On  September  30, 
1992.  Public  Law  102-512,  the 
Children's  Nutrition  A.ssistance  Act  of 
1992,  was  enacted  which  further 
amended  the  provision  on  the  use  of 
excess  carryover  funds  for 
demonstration  projects  for  the  homeless. 
Public  Law  102-,'il2  amended  section 
7(a)(5)(B)(i)  of  the  CNA  to  require  that 
a  minimum  of  $1,000,000  in  Fiscal 
Years  1993  and  1994  be  available  at  the 
beginning  of  the  fiscal  year,  based  on 
Departmental  estimates  of  the  funds 
expected  to  be  recovered  as  a  result  of 
the  limit  on  funds  that  can  be  carried 


over.  The  Department  is,  therefore, 
incorporating  the  language  of  Public 
Law  102-512  on  the  use  of  returned 
funds  into  §  235.6(h)  to  comply  with 
this  most  recent  statutory  requirement. 

Alternate  Stale  Agencies  for  the  CACFP 

Section  7(a)(3)  of  the  CNA  as 
amended  by  section  122(a)(1)(A)  of 
Public  l-aw  101-147  requires  that  if  an 
agency  other  than  the  State  educational 
agency  administers  the  CACFP.  the 
State  must  ensure  that  such  State  agency 
which  administers  the  CACFP  is 
provided  an  amount  equal  to  no  less 
than  the  SAE  funds  due  to  the  State  for 
the  CACFP.  Since  the  Department 
already  provides  funds  directly  to  State 
agencies  administering  the  CACFP,  the 
practical  effect  of  the  applicability  of 
this  provision  concerns  the  "adult  care 
component"  of  the  CACFP. 
Accordingly,  the  Department  proposed 
to  add  a  new  paragraph,  to  be 
designated  as  §  235.4(c).  to  allow  a 
prorated  portion  of  the  State's  SAE 
allocation  for  the  CACFP  to  be  made 
available  directly  to  another  agency  in 
the  State  when  that  agency  administers 
the  adult  care  component  of  the  CACFP. 
The  Department  further  proposed  to 
calculate  the  prorated  share  by 
determining  what  percentage  of  total 
CACFP  monies  expended  by  that  State 
in  the  second  preceding  fiscal  year  was 
generated  by  the  adult  care  component 
of  the  CACFP  and  applying  that 
percentage  to  the  State's  total  SAE 
allocation  for  the  CACFP.  To 
accommodate  this  change,  the 
Department  also  proposed  a  number  of 
technical  amendments  and  proposed  to 
delete  the  word  "agency"  where  it 
appears  in  §  235.4  (b)(1)  and  (4)  to 
clarify  that  it  is  the  State  which  earns 
the  total  CACFP  grant. 

The  Department  received  eight 
comments  on  this  proposal.  Three  of  the 
commenters  argued  that  the  $30,000 
discretionary  grant  made  available  to 
assist  in  administering  the  CACFP 
should  be  redirected  to  help  fund  the 
monitoring  requirements  of  the  NSLP. 
Tliree  commenters  from  one  State 
(which  has  designated  an  alternate 
agency  to  administer  the  adult  care 
component  of  the  CACFP)  maintained 
that  the  prorated  share  is  insufficient 
and  recommended  a  minimum  level  of 
$50,000  per  year,  while  another  State 
suggested  that  the  provision  be 
eliminated  entirely,  since  redirecting  of 
finite  SAE  funds  would  weaken  overall 
Program  administration.  Finally,  one 
commenter  recommended  adjusting  the 
SAE  nondiscretionary  allocation  for  the 
CACFP  based  on  growth  in  the  Program 
between  the  .second  preceding  year  and 
the  current  year. 


As  noted  in  the  preamble  to  the 
proposed  rule,  the  Department  believes 
this  amendment  to  section  7(a)(3)  of  the 
CNA  mu.st  be  read  in  the  context  of 
section  17(p)(6)  of  the  National  School 
Lunch  Act  as  amended  by  section 
105(b)(3)(B)  of  Public  Uw  101-147. 
which  authorizes  governors  to  designate 
alternate  agencies  to  administer  the 
adult  care  component  of  the  CACFP.  In 
those  instances  in  which  a  governor 
decides  that  an  agency  other  than  the 
CACFP  agency  is  better  able  to  serve  the 
adult  community,  the  Department 
believes  it  is  consistent  with  the 
alternate  State  agency  legislation  to 
ensure  that  a  portion  of  SAE  funds  is 
provided  to  that  agency.  However,  the 
Department  continues  to  stress  that  the 
total  SAE  allocation  is  earned  by  the 
CACFP  as  a  whole.  Moreover,  the  total 
amount  of  SAE  available  for  all  of  the 
child  nutrition  programs  is  limited. 
Consequently,  if  the  Department  were  to 
guarantee  a  minimum  level  of  funding 
for  the  adult  care  component  of  the 
CACFT.  the  amount  of  funds  available 
to  administer  the  other  child  nutrition 
programs  would  be  diminished.  Finally, 
the  Department  notes  that  nationally, 
the  adult  care  component  accounts  for 
only  slightly  more  than  1  per  cent  of  the 
total  handing  for  the  CACFP.  and 
designating  a  large  pool  of 
administrative  funding  strictly  for  this 
purpose  would  not  be  justified. 
Therefore,  it  would  not  be  reasonable  to 
provide  a  minimum  grant  of  $50,000  to 
an  alternate  agency  solely  to  administer 
the  adult  care  component  of  the  CACFP. 
The  Department  does  wish  to 
emphasize,  however,  that  in  those  States 
which  do  elect  to  administer  the  adult 
care  component  through  an  alternate 
agency,  the  agency  administering  the 
child  care  component  of  the  CACFP 
may  elect  to  transfer  a  portion  of  its  SAE 
funds  to  the  alternate  agency  in 
accordance  with  established  FCS 
procedures.  This  would  be  in  addition 
to  the  amount  required  by  the 
regulations  to  be  provided  the  agency 
administering  the  aduU  care  component 
of  the  CACFP. 

Secondly,  the  Department  does  not 
agree  with  those  commenters  who  wish 
to  redirect  the  CACFP  discretionary 
grant  to  cover  the  costs  of  monitoring 
the  school  nutrition  programs.  The 
Department  makes  these  grants  available 
to  CACFP  agencies  in  recognition  of  the 
fact  that  this  Program  has  heavy 
monitoring  responsibilities,  which 
actually  exceed  the  requirements  for 
monitoring  of  schools,  as  well  as  other 
administrative  requirements,  such  as  the 
oversight  of  approval  when  licensing  or 
approval  is  not  otherwise  available. 


which  are  unique  to  the  CACFP.  If 
States  could  redirect  the  entire 
discretionary  money  from  the  CACFP  to 
school  programs,  the  overall 
management  of  the  CACFP  could  be 
weakened.  The  Department  also 
provides  States  with  $4  million  for  the 
specific  purpose  of  conducting  reviews 
of  the  NSLP.  For  these  reasons,  the 
Department  could  not  justify  redirecting 
monies  from  the  CACFP  to  NSLP. 

The  Department  recognizes  the 
concern  about  possible  fragmentation  of 
the  SAE  grant  for  the  CACFP  if  funding 
is  made  available  to  an  alternate  agency 
to  administer  the  adult  care  component. 
As  the  above  discussion  makes  clear, 
the  Department  is  anxious  to  maintain 
sufficient  funding  to  ensure  proper 
management  of  the  Program.  Under  the 
proposal,  a  portion  of  the  SAE  grant  is 
designated  for  an  alternate  agency  only 
when  the  State,  itself,  has  decided  to 
split  the  administration  of  the  CACFP. 
Since  this  action  would  be  voluntary  on 
the  part  of  the  State,  the  Department 
assumes  that  the  State  has  determined 
that  the  advantages,  both  financial  and 
administrative,  of  shifting  the  adult  care 
component  outweigh  any  reduction  the 
agency  administering  the  CACFP  may 
experience  in  its  SAE  grant.  For  these 
reasons,  the  Department  is  adopting  as 
proposed  the  provision  to  designate  a 
pro  rata  share  of  the  CACFP's  SAE  grant 
for  an  alternate  agency  administering 
the  adult  care  component. 

The  final  comment  to  address  on  this 
provision  is  the  recommendation  that 
the  SAE  nondiscretionary  allocation  for 
the  CACFP  be  adjusted  based  on  growth 
in  the  Program  between  the  second 
preceding  year  and  the  current  year.  The 
Department  is  unable  to  adopt  this 
recommendation  because  the  time  frame 
for  determining  the  level  of 
nondiscretionary  funds  for  the  CACFP  is 
statutory. 

Miscellaneous  Provisions 

In  addition  to  the  changes  described 
above,  the  Department  proposed  a 
number  of  amendments  intended  to 
remove  obsolete  references,  provide 
clarification  and  incorporate  the 
provision  in  Public  Law  101-147 
mandating  cooperation  with  studies 
authorized  by  the  Secretary.  In  §  235.1 
and  §  235. 2(s),  the  references  to  the 
Food  Service  Equipment  Assistance 
Program  were  deleted,  as  were 
references  to  Fiscal  Year  1986  in 
§  235.5(b)  and  Fiscal  Year  1980  in 
§  235.7(c).  Also,  the  definition  of 
"State"  in  §235.2(r)  was  revised  by 
deleting  references  to  the  Trust 
Territories  and  American  Samoa  and 
replacing  them  with  references  to  the 
Commonwealth  of  the  Northern 


Marianas  Islands  and  the  Republic  of 
Palau.  respectively.  The  Department 
notes  that  separate  SAE  funds  are  no 
longer  made  available  to  the 
Commonwealth  of  the  Northern 
Marianas  Islands;  it  is  not  necessary, 
therefore,  to  include  that  entity  in  the 
definition  at  all.  Consequently,  in  this 
final  regulation,  the  old  references  are 
replaced  by  the  single  reference  to  the 
Republic  of  Palau. 

to  distinguish  more  clearly  between 
nondiscretionary  and  discretionary  SAE 
funding,  the  proposed  rule  amended 
§  235.4  by  redesignating  paragraph  (a)  as 
paragraph  (a)(1),  adding  new 
introductory  text  to  paragraph  (a), 
redesignating  paragraph  (b)  as  paragraph 
(a)(2)  and  adding  new  introductory  text 
to  paragraph  (b)  to  indicate  the 
additional  discretionary  SAE  funding 
designations.  The  Department  also 
proposed  to  delete  the  second  sentence 
of  §  235.4(b)(3)(iv)  and  add  a  new 
paragraph  (i)  to  §  235.4  to  clarify  that 
funds  allotted  to  State  agencies  under 
§  235.4  are  subject  to  the  reallocation 
provisions  in  §  235.5(d). 

Finally,  the  Department  proposed 
changes  to  §  235.7(c)  to  comply  with 
section  122(a)(2)  of  Public  Law  101-147, 
which  amended  section  7(g)  of  CNA  to 
require  that  SAE  funds  cannot  be 
distributed  unless  the  State  agrees  to 
participate  fully  in  any  studies 
authorized  by  the  Secretary.  The 
proposal  deleted  the  phrase  "studies 
directed  by  Congress  and  requested  '  (by 
the  Secretary)  and  replaced  it  with  the 
word  "authorized"  as  well  as  deleted 
the  reference  to  Fiscal  Year  1980. 

The  Department  received  only  one 
comment  on  these  provisions,  and  that 
commenter  observed  that  the 
requirement  to  participate  in  studies 
authorized  by  the  Secretary  should  not 
be  imposed  unless  there  is  specific 
authorizing  legislation.  As  noted  in  the 
preamble  to  the  proposed  rule  and  in 
this  preamble  above,  the  change  was  in 
response  to  the  specific  mandate  of 
Public  Law  101-147.  Therefore,  the 
Department  is  adopting  this  provision 
and  the  other  miscellaneous 
amendments  as  proposed.  However, 
because  of  changes  in  the  final  rule  in 
§  235.4.  the  proposed  new  §  235.4(i)  is 
now  designated  as  §  235.4(g). 

The  Department  is  also  taking  this 
opportunity  to  correct  an  erroneous 
reference  which  was  discovered 
subsequent  to  the  publication  of  the 
proposed  rule.  Section  235.7(b)  contains 
a  reference  to  §  235.4(c).  In  the  proposed 
rule.  §  235.4(c)  was  redesignated 
§  235.4(0  because  three  new  paragraphs 
were  being  inserted  after  §  235.4(b),  and 
the  reference  was  changed  in  §  235.7(b) 
to  accommodate  this  redesignation.  "The 


Department  notes,  however,  that  the 
original  reference  was  incorrect,  since 
§  235.4(c)  did  not  address  carryover. 
The  correct  reference  should  have  been 
§  235.6(a),  and  this  reference  is  being 
incorporated  into  §  235.7(b)  of  this  final 
rule. 

Changes  are  also  made  to  §  235.4(b)(4) 
to  revise  references  to  reflect  other 
changes  made  by  this  regulation  and  to 
correct  an  obsolete  reference  to 
§  235.4(f)  which  was  renamed  §  235.4(c) 
by  an  earlier  regulation.  This  paragraph 
is  also  changed  to  clarify  that  funds 
provided  under  this  paragraph  are 
allocated  on  a  State  basis  for  the  CACFP 
and  the  FDP,  not  for  each  State  agency 
that  administers  these  programs. 

Implementation 

The  provisions  of  section  122 
affecting  SAE  funds  were  effective 
October  1, 1989.  Accordingly,  the 
Depwrtment  has  already  implemented 
these  requirements,  and  this  rule  is 
made  effective  30  days  after  publication. 

List  of  Subjects  in  7  CFR  Part  235 

Administrative  practice  and 
procedure.  Child  and  Adult  Care  Food 
Program,  Food  assistance  programs. 
Grant  administration.  Intergovernmental 
relations.  National  School  Lunch 
Program.  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program, 
Special  Milk  Program. 

Accordingly.  7  CFR  part  235  is 
amended  as  follows: 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  Sees.  7  and  10  of  the  Child 
Nutrition  Act  of  1966,  80  Stat.  888.  889.  as 
amended  (42  U.S.C.  1776,  1779). 

§235.1    [Amended] 

2.  In  §  235.1.  the  second  sentence  is 
amended  by  removing  the  words  "the 
Food  Service  Equipment  Assistance 
Program  (7  CFR  Part  230)". 

§235.2    [Amended] 

3.  In  §235.2: 

a.  Paragraph  (r)  is  amended  by 
removing  the  words  "American  Samoa, 
or  the  Trust  Territory  of  the  Pacific 
Islands"  and  adding  in  their  place  the 
words  "or  the  Republic  of  Palau". 

b.  Paragraph  (s)(2)  is  amended  by 
removing  the  reference  to  part  230  in 
the  first  sentence. 

4.  In  §235.4: 

a.  Paragraph  (a)  is  redesignated  as 
paragraph  (a)(1),  and  new  paragraph  (a) 
introductory  text  is  added,  the 
introductory  text  of  paragraph  (b)  is 
redesignated  as  paragraph  (a)(2);  and 
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new  paragraph  (b)  introductory  text  is 
added. 

b.  The  Tirst  sentence  of  newly 
redesignated  paragraph  (a)(1)  is 
amended  by  removing  the  words  "For 
each  fiscal  year.  FNS  shall  allocate"  and 
the  word  "agency"  the  first  time  it 
occurs;  the  first  sentence  is  fijrther 
amended  by  removing  the  words  "by 
such  agency"  and  adding  in  their  place 
the  words  "by  such  State". 

c.  The  first  sentence  of  newly 
redesignated  paragraph  (a)(2)  is 
amended  by  removing  the  words  "For 
each  fiscal  year.  FCS  shall  allocate"  and 
by  removing  the  words  "to  each  State 
agency"  and  adding  in  their  place  the 
words  "to  each  State". 

d.  Paragraph  (b)(1)  is  amended  by 
removing  the  words  "For  each  fiscal 
year,  FCS  shall  allocate"  and  the  word 
"agency". 

e.  Paragraph  (b)(2)  is  revised  in  its 
entirety. 

f.  The  introductory  text  of  paragraph 
(b)(3)  is  revised  in  its  entirety. 

g.  Paragraph  (b)(3)(iv)  is  amended  by 
removing  the  second  sentence. 

h.  Paragraph  (b)(4)  is  revised  in  its 
entirety. 

i.  Paragraphs  (c)  through  (e)  are 
redesignated  as  paragraphs  (d)  through 
(f),  respectively;  and  a  new  paragraph 
(c)  is  added. 

j.  Newly  redesignated  paragraphs  (d) 
through  (0  are  amended  by  adding 
paragraph  headings. 

k.  In  newly  redesignated  paragraph 
(f).  the  references  to  paragraphs  "(a)" 
and  "(b)"  are  removed  and  references  to 
paragraphs  "(a)(1)"  and  "(a)(2)"  are 
added  in  their  place. 

1.  A  new  paragraph  (g)  is  added. 

The  additions  read  as  follows: 

§  235.4    Allocation  of  funds  to  States. 

(a)  Nondiscretionary  SAE  Funds.  For 
each  fiscal  year.  FCS  shall  allocate  the 
following: 

•  •         •         •         * 

(b)  Discretionary  SAE  Funds.  For  each 
fiscal  year.  FCS  shall  provide  the 
following  additional  allocations: 

*  *        *        *        * 

(2)  $30,000  to  each  State  which 
administers  the  Food  Distribution 
Program  (part  250  of  this  chapter)  in 
schools  and/or  institutions  which 
participate  in  programs  under  parts  210. 
220.  226  of  this  chapter. 

(3)  Amounts  derived  by  application  of 
the  following  four-part  formula  to  each 
State  agency  which  is  allocated  funds 
under  paragraph  (a)  of  this  section: 
***** 

(4)  Funds  which  remain  after  the 
allocations  required  in  paragraphs  (a)(1). 
(a)(2).  (b)(1).  (b)(2)  and  (b)(3)  of  this 


section,  and  after  any  payments 
provided  for  under  paragraph  (c)  of  this 
section,  as  determined  by  the  Secretary, 
to  those  States  which  administer  the 
Food  Distribution  Program  (part  250  of 
this  chapter)  in  schools  and/or 
institutions  which  participate  in 
programs  under  parts  210.  220.  or  226 
of  this  chapter  and  to  those  States  which 
administer  part  226  of  this  chapter.  The 
amount  of  funds  to  be  allocated  to  each 
State  for  the  Food  Distribution  Program 
for  any  fiscal  year  shall  bear  the  same 
ratio  to  the  total  amount  of  funds  made 
available  for  allocation  to  the  State  for 
the  Food  Distribution  Program  under 
this  paragraph  as  the  value  of  USDA 
donated  foods  delivered  to  the  State  for 
schools  and  institutions  participating  in 
programs  under  parts  210.  220  and  226 
of  this  chapter  during  the  second 
preceding  fiscal  year  bears  to  the  value 
of  USDA  donated  foods  delivered  to  all 
the  States  for  such  schools  and 
institutions  during  the  second  preceding 
fiscal  year.  The  amount  of  funds  to  be 
allocated  to  each  State  which 
administers  the  Child  and  Adult  Care 
Food  Program  for  any  fiscal  year  shall 
bear  the  same  ratio  to  the  total  amount 
of  funds  made  available  for  allocation  to 
all  such  States  under  this  paragraph  as 
the  amount  of  funds  allocated  to  each 
State  under  paragraph  (a)(2)  of  this 
section  bears  to  the  amount  allocated  to 
all  States  under  that  paragraph. 

(c)  SAE  Funds  for  the  Child  and  Adult 
Care  Food  Program.  If  a  State  elects  to 
have  a  separate  State  agency  administer 
the  adult  care  component  of  the  Child 
and  Adult  Care  Food  Program,  such 
separate  State  agency  shall  receive  a  pro 
rata  share  of  the  SAE  funds  allocated  to 
the  State  under  paragraphs  (a)(2).  (b)(1). 
and  (b)(4)  of  this  section  which  is  equal 
to  the  ratio  of  funds  expended  by  the 
State  for  the  adult  care  component  of 
the  Child  and  Adult  Care  Food  Program 
during  the  second  preceding  fiscal  year 
to  the  funds  expended  by  the  State  for 
the  entire  Child  and  Adult  Care  Food 
Program  during  the  second  preceding 
fiscal  year.  The  remaining  funds  shall  be 
allocated  to  the  State  agency 
administering  the  child  care  component 
of  the  Child  and  Adult  Care  Food 
Program. 

(d)  SAE  Startup  Cost  Assistance  for 
State  Administration  of  Former  ROAPs. 
*   *   * 

(e)  SAE  Funding  Reduction  Upon 
State  Agency  Termination  of  a  Food 
Service  Program.  •   *   * 

({)  SAE  Funds  for  ROAPs.  *  *  * 
(g)  Reallocation.  Funds  allotted  to 
State  agencies  under  this  section  shall 
be  subject  to  the  reallocation  provisions 
of  §  235.5(d). 
5.  In  §235.5: 


a.  The  first  sentence  of  paragraph 
(b)(1)  is  amended  by  removing  the 
semicolon  following  the  words 
"upcoming  fiscal  year"  and  adding  in 
its  place  a  period,  and  by  removing  the 
remainder  of  the  sentence. 

b.  Paragraph  (e)  is  revised  in  its 
entirety. 

The  revision  reads  as  follows: 

§  235.5    Payments  to  States. 

***** 

(e)  Return  of  funds.  (1)  In  Fiscal  Year 
1991,  up  to  25  per  cent  of  the  SAE  funds 
allocated  to  each  State  agency  under 
§  235.4  may  remain  available  for 
obligation  and  expenditure  in  the 
second  fiscal  year  of  the  grant.  In 
subsequent  fiscal  years,  up  to  20  percent 
may  remain  available  for  obligation  and 
exp)enditure  in  the  second  fiscal  year. 
The  maximum  amount  to  remain 
available  will  be  calculated  at  the  time 
of  the  formula  allocation  by  multiplying 
the  appropriate  percentage  by  each  State 
agency's  formula  allocation  as  provided 
under  §  235.4(a)  through  (c).  At  the  end 
of  the  first  fiscal  year,  the  amount 
subject  to  the  retention  limit  is 
determined  by  subtracting  the  amount 
reported  by  the  State  agency  as  Total 
Federal  share  of  outlays  and 
unliquidated  obligations  on  the  fourth 
quarter  Standard  Form  (SF)  269. 
Financial  Status  Report,  from  the  total 
amount  of  SAE  funds  made  available  for 
that  fiscal  year  (i.e..  the  formula 
allocation  adjusted  for  any  transfers  or 
reallocations).  However,  funds  provided 
under  §  235.4(d)  are  not  subject  to  the 
retention  limit.  Any  funds  in  excess  of 
the  amount  that  remains  available  to 
each  State  agency  shall  be  returned  to 
FCS. 

(2)  At  the  end  of  the  fiscal  year 
following  the  fiscal  year  for  which  funds 
were  allocated,  each  State  agency  shall 
return  any  funds  made  available  which 
are  unexpended. 

(3)  Return  of  hinds  by  the  State 
agency  shall  be  made  as  soon  as 
practicable,  but  in  any  event,  not  later 
than  30  days  following  demand  by  FCS. 

6.  In  §235.6: 

a.  Paragraph  (a)  is  amended  by 
revising  the  last  sentence. 

b.  Paragraph  (c)  is  revised  in  its 
entirety. 

c.  Paragraphs  (d)  and  {f),  previously 
reserved,  are  removed;  paragraphs  (e), 
(g),  and  (h)  are  redesignated  as  (d),  (e), 
and  (f).  respectively,  and  a  new 
paragraph  (g)  is  added. 

The  revisions  and  addition  read  as 
follows: 

§235.6    Use  of  funds. 

(a)  *   *   *  Up  to  25  per  cent  of  funds 
allocated  under  §  235.4(a)  through  (c) 
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for  Fiscal  Year  1991  and  up  to  20  per 
cent  of  funds  allocated  in  subsequent 
fiscal  years  to  a  State  agency  may, 
subject  to  the  provisions  of  §  235.5  of 
this  part,  remain  available  for  obligation 
and  expenditure  by  such  State  agency 
during  the  following  fiscal  year. 
*        <        *        •        * 

(c)  The  SAE  funds  allocated  under 
§  235.4(b)(2).  (b)(4).  and  (d)  shall  be 
used  exclusively  for  Food  Distribution 
Program  administrative  expenses  for  the 
programs  under  Parts  210,  220,  and  226 
of  this  chapter  by  any  distributing 
agency  which  receives  such  funds.  SAE 
funds  allocated  under  §  235.4(a)(1), 
(a)(2).  (b)(1),  (b)(3)  and  (0,  and  those 
funds  for  the  Child  and  Adult  Care  Food 
Program  under  (b)(4)  which  are  not 
otherwise  redirected  for  the  Food 
Distribution  Program  under  §  235.4(d) 
may  be  used  to  assist  in  the 
administration  of  the  Food  Distribution 
Program  for  such  purposes.  Howerer,  no 
funds  designated  for  the  excliKive  use 
of  the  Food  Distribution  Program  may 
be  transferred  by  any  State  agency  for 
other  purposes.  Furthermore,  for  each 
fiscal  year  beginning  with  Fiscal  Year 
1993,  expenditures  of  funds  from  State 
sources  for  administrative  costs 
incurred  in  the  distribution  of  USDA 
donated  foods  to  schools  and 
institutions  which  participate  in 
programs  governed  by  parts  210,  220. 
and/or  226  of  this  chapter  shall  not  be 
less  than  the  amount  of  such  funds 
expended  in  Fiscal  Year  1991. 
***** 

(g)  FCS  shall  allocate,  for  the  purpose 
of  providing  grants  on  an  annual  bteis 
to  public  entities  and  private  nonprofit 
organizations  participating  in  projects 
under  section  18(c)  of  the  National 
School  Lunch  Act,  not  more  than 
$4,000,000  in  each  of  Fiscal  Years  1993 
and  1994.  Subject  to  the  maximum 
allocation  for  such  projects  for  each 
fiscal  year,  at  the  beginning  of  each  of 
Fiscal  Years  1993  and  1994,  FCS  shall 
allocate,  from  funds  available  under 
§  235.5(d)  that  have  not  otherwise  been 
allocated  to  States,  an  amount  equal  to 
the  estimates  by  FCS  of  the  funds  to  be 
returned  under  paragraph  (a)  of  this 
section,  but  not  less  than  $1,000,000  in 
each  fiscal  year.  To  the  extent  that 
amounts  returned  to  FCS  are  less  than 
estimated  or  are  insufficient  to  meet  the 
needs  of  the  projects,  FCS  may  allocate 
amounts  to  meet  the  needs  of  the 
projects  from  funds  available  under  this 
section  that  have  not  been  otherwise 
allocated  to  States.  FCS  shall  reallocate 
any  of  the  excess  funds  above  the 
minimum  level  in  accordance  with 
§  235.5(d). 


§235.7    [Amended] 

7.  In  §235.7, 

a.  The  second  sentence  of  paragraph 
(b)  is  amended  by  removing  the 
reference  to  "§  235.4(c)  of  this  part"  and 
adding  in  its  place  the  reference  to 

"§  235.6(a)". 

b.  The  first  sentence  of  paragraph  (c) 
is  amended  by  removing  the  words 
"directed  by  Congress  and  requested" 
and  adding  in  their  place  the  word 
"authorized".  Paragraph  (c)  is  further 
amended  by  removing  the  words  "FY 
'80"  from  the  last  sentence. 

§235.11     [Amended] 

8.  In  §235.11: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  the  reference  to  "§  235.4(a)" 
and  adding  in  its  place  the  reference  to 
'•§235.4  (a)(1)". 

b.  Paragraph  (b)(3)  is  amended  by 
removing  the  reference  to  "§  235.4(b)" 
and  addding  in  its  place  the  reference  to 
"§  235.4(a)(2)". 

c.  Paragraph  (b)(4)  is  amended  by 
removing  the  reference  to  "§  235.4(a)" 
and  adding  in  its  place  the  reference  to 
"§  235.4(a)(1)". 

d.  Paragraph  (b)(7)  is  amended  by 
removing  the  reference  to  "§  235.4(e)" 
and  adding  in  its  place  the  reference  to 
"§  235.5(d)". 

Dated:  March  16. 1995. 
William  E.  Ludwig, 

Administrator. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0858] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  publishing 
amendments  to  Regulation  Z  (Truth  in 
Lending).  The  amendments  implement 
changes  made  to  the  Truth  in  Lending 
Act  by  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  The  law 
imposes  new  disclosure  requirements 
and  substantive  limitations  on  closed- 
end  home  equity  mortgage  loans  bearing 
rates  or  fees  above  a  certain  percentage 
or  amount.  The  amendments  provide 
protection  to  consumers  entering  into 
these  mortgages.  The  law  also  imposes 
new  disclosure  requirements  to  assist 
consumers  in  comparing  the  cost  of 
reverse  mortgage  transactions,  which 


provide  periodic  advances  primarily  to 
elderly  homeowners  and  rely 
principally  on  the  home's  value  for 
repayment. 

DATES:  This  rule  is  effective  March  22, 
1995.  Compliance  is  optional  until 
October  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens.  Senior  Attorney,  or  Kyung  Cho- 
Miller.  Sheilah  Goodman,  or  Kurt 
Schumacher,  Staff  Attorneys.  Division 
of  Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  the  hearing  impaired 
only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (15  U.S.C.  1601-1666r)  is  to 
promote  the  informed  use  of  consumer 
credit.  The  act  requires  creditors  to 
disclose  credit  terms  and  the  cost  of 
credit  as  an  annual  percentage  rate 
(APR).  The  act  requires  additional 
disclosures  for  loans  secured  by  a 
consumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 
The  act  is  implemented  by  the  Board's 
Regulation  Z  (12  CFR  part  226). 

The  Home  Ownership  and  Equity 
Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Community 
Development  Act),  Pub.  L.  103-325,  108 
Stat.  2160.  amends  the  Truth  in  Lending 
Act  (TILA).  Section  152  of  the  HOEPA 
adds  a  new  section  129  deaUng  with 
certain  mortgages  bearing  rates  or  fees 
above  a  certain  percentage  or  amount. 
Section  154  adds  a  new  section  138 
dealing  with  reverse  mortgage 
transactions. 

The  HOEPA  was  enacted  in 
September  1994,  and  directs  the  Board 
to  issue  final  regulations  within  180 
days.  Section  155  provides  that  the 
statutory  provisions  and  the  Board's 
rules  shall  apply  on  the  October  1 
following  six  months  after  the  final 
regulation  is  issued.  It  also  states  that 
the  final  rule  governs  all  mortgage 
transactions  having  rates  or  fees  above 
a  certain  percentage  or  amount 
("Section  32  mortgages,"  as  found  in 
§226.32  of  the  regulation)  consummated 
after  the  mandatory  effective  date.  The 
Board  has  determined  that  the  same 
compliance  rule  applies  to  reverse 
mortgage  transactions  consummated 
after  October  1,  1995. 
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il.  Regulatory  Provisions 

In  December  1994,  the  Board 
published  a  proposed  rule  amending 
Regulation  Z.  to  implement  the  new  law 
(59  FR  61832.  December  2,  1994).  The 
Board  received  about  100  comments  on 
the  proposal.  About  85  percent  were 
from  creditors  or  other  businesses 
potentially  affected  by  the  proposal  (and 
their  trade  associations);  the  remainder 
were  mainly  from  consumer  groups  and 
individuals.  Cbmmenters  generally 
supported  the  Board's  proposal, 
although  some  believe  the  act's 
provisions  are  detrimental  to  consumers 
seeking  credit.  In  large  measure,  the 
regulatory  amendments  that  the  Board 
has  adopted  in  the  final  rule  follow  the 
proposal;  technical  suggestions  or 
concerns  raised  by  commenters  are 
addressed  in  the  final  rule.  The  section- 
by-section  descriptions  given  below 
provide  interpretive  guidance  to 
creditors  until  autumn  1995.  when  an 
update  to  the  Official  Staff  Commentary 
to  the  regulation  will  be  proposed. 

III.  Section-by-Section  Analysis 

Section  226.2— Definitions  and  Rules  of 
Construction 

2(a)  Definitions 

2(a)(17)  Creditor 

Section  226.2(a)(17)  n.3  implements 
section  152(c)  of  the  HOEPA  and 
defines  coverage  in  terms  of  the  number 
of  S>ection  32  mortgage  transactions  that 
will  subject  a  lender  to  the  TILA.  The 
regulation  parallels  the  statute.  A 
creditor  includes  a  person  originating — 
during  any  12-month  period — two  or 
more  Section  32  mortgage  loans,  or  one 
or  more  such  mortgage  loans  through  a 
mortgage  broker.  Thus,  for  example,  a 
person  that  originates  one  Section  32 
mortgage  during  a  12-month  period  is 
not  covered.  A  person  that  originates 
three  home-secured  loans,  two  of  which 
are  secured  by  Section  32  mortgages, 
will  be  required  to  comply  with  the 
TILA  for  the  latter  two  transactions. 
Persons  making  fewer  than  five  home- 
secured  loans  during  a  calendar  year — 
that  do  not  meet  the  definition  of  a 
Section  32  mortgage — are  not  subject  to 
the  act. 

Subpart  B— Open-End  Credit 

Section  226.5b — Requirements  for  Home 
Equity  Plans 

5b(f)  Limitations  on  Home  Equity  Plans 
The  TILA  generally  restricts  creditors' 
ability  to  terminate  open-end  plans  and 
demand  repayment  to  narrowly  drawn 
circumstances,  such  as  when  the 
consumer  fails  to  make  payments  or 
takes  actions  that  adversely  affect  the 


creditor's  security.  Section  154(c)  of  the 
HOEPA  excludes  reverse  mortgage 
transactions  from  these  restrictions.  The 
legislative  history  states  that  the 
statutory  amendment  codifies  the 
Board's  existing  interpretation  regarding 
a  creditor's  ability  to  accelerate  an  open- 
end  reverse  mortgage  loan  in  accordance 
with  the  credit  contract,  specifically, 
upon  the  consumer's  death.  The 
regulatory  amendment  reflects  that 
legislative  intent. 

Subpart  C— Closed-End  Credit 

Section  226.23— Right  of  Rescission 
23(a)  Consumer's  Right  to  Rescind 

Section  152(b)  of  the  HOEPA  provides 
that  Section  32  mortgage  disclosures 
and  certain  practices  involving  these 
loans  are  "material"  for  purposes  of  the 
TILA.  The  amendments  to  footnote  48  of 
the  regulation  implement  the  change. 
Consumers  are  provided  with  the  right 
to  rescind  a  Section  32  mortgage  if  a 
creditor  fails  to  furnish  the  disclosures 
under  §  226.32(c)  or  if  the  loan 
documents  include  a  credit  term  under 
§  226.32(d). 

Subpart  D — Miscellaneous 

Section  226.28 — Effect  on  State  Laws 

28(b)  Equivalent  Disclosure 
Requirements 

Section  152(e)  of  the  HOEPA  provides 
that  the  procedure  for  substituting 
substantially  similar  state  law 
disclosures  for  federal  TILA 
requirements  does  not  apply  to  state 
disclosure  requirements  for  Section  32 
mortgages.  The  amendments  reflect  this 
limitation. 

Subpart  E— Special  Rules  for  Certain 
Home  Mortgage  Transactions 

The  amendments  to  the  TILA  (section 
129  dealing  with  mortgages  having  rates 
or  fees  above  a  certain  percentage  or 
amount  and  section  138  dealing  with 
reverse  mortgage  transactions)  layer 
disclosure  and  timing  requirements  onto 
the  requirements  already  imposed  for 
these  consumer  credit  transactions.  The 
Board  has  implemented  these 
provisions  by  adding  a  new  subpart  E  to 
the  regulation:  §  226.31  addresses 
general  requirements  such  as  timing  and 
format  rules;  §  226.32  contains  rules 
relating  to  mortgages  having  rates  or  fees 
above  a  certain  percentage  or  amount; 
and  §  226.33  addresses  reverse 
mortgages. 

Section  226.31— General  Rules 
3Ua)  Relation  to  Other  Subparts 

Section  31(a)  explicitly  states  that  the 
requirements  and  limitations  of  Subpart 
E  are  in  addition  to — not  in  lieu  of — 


requirements  and  limitations  contained 
in  other  subparts  of  the  regulation.  For 
example.  Subpart  C  requires  creditors  to 
provide  disclosures  at  the  time  of 
application  and  prior  to  consummation 
for  closed-end  variable-rate  loans  that 
are  secured  by  the  consumer's  principal 
dwelling  and  have  a  term  greater  than 
one  year.  If  these  transactions  are  also 
mortgage  loans  subject  to  §  226.32, 
Subpart  E  requires  creditors  to  provide 
the  special  disclosures  at  least  three        * 
business  days  prior  to  the 
consummation. 

31(c)  Timing  of  Disclosures 

31(c)(1)  Disclosures  for  Certain  Closed- 
end  Home  Mortgage  Disclosures 

Implementing  section  129(b)  of  the 
TILA,  the  regulation  requires  a  three- 
day  "cooling  off'  period  between  the 
time  a  consumer  is  furnished  with 
special  disclosures  about  a  mortgage 
subject  to  §  226.32  (Section  32  mortgage) 
and  the  time  the  consumer  becomes 
obligated  under  the  loan.  Some 
commenters  suggested  that  the  final  rule 
should  provide  flexibility  in  the  timing 
requirements  to  facilitate  delivery  by 
mail  or  the  contemporaneous  delivery  of 
other  required  disclosures.  The  Board 
believes,  however,  that  the  act  requires 
that  consumers  considering  a  Section  32 
mortgage  loan  be  given  the  special 
disclosures  at  least  three  business  days 
before  completing  the  transaction, 
regardless  of  the  creditor's  method  of 
delivering  these  disclosures  or  the 
timing  of  other  disclosures. 

31(c)(l)(i)  Change  in  Terms 

Implementing  section  129(b)(2)  of  the 
act,  the  regulation  requires  creditors  to 
provide  new  Section  32  mortgage 
disclosures  if,  after  giving  the 
disclosures  to  the  consumer  and  before 
consummation,  the  creditor  changes  any 
terms  that  make  the  disclosures 
inaccurate.  New  disclosures  are 
triggered  by  a  changed  term  only  if  it 
affects  the  APR,  for  example,  or  other 
disclosures  set  forth  in  §  226.32(c). 
Commenters  requested  guidance  on  the 
scope  of  "terms"  for  which  such  a 
change  could  trigger  new  disclosures. 
The  Board  believes  the  scope  extends 
both  to  a  change  in  the  terms  of  the  loan 
agreement,  as  well  as  to  a  change  in  any 
charge  associated  with  closing  the  loan. 

31(c)(l)(iii)  Consumer's  Waiver  of 
Waiting  Period  Before  Consummation 

Section  129(b)(3)  of  the  TILA 
authorizes  the  Board  to  permit  the 
consumer  to  modify  or  waive  the  right 
to  the  three-day  waiting  period  to  meet 
bona  fide  personal  financial 
emergencies.  Sections  226.15(e)  and 
226.23(e)  of  the  regulation  discuss 


waivers  of  the  right  to  rescind  to  meet 
bona  fide  personal  financial 
emergencies.  Comment  was  solicited  on 
whether  the  Board  should  provide  a 
similar  provision  for  waivers  of  the 
three-day  waiting  period  on  Section  32 
mortgages. 

In  response  to  comments  received  and 
upon  further  analysis,  the  Board  is 
adding  a  new  paragraph  providing  that 
the  consumer  may  modify  or  waive  the 
three-day  waiting  period  between 
delivery  of  Section  32  mortgage 
disclosures  and  consummation,  if  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  financial  emergency. 

Some  commenters  requested  that  the 
Board  identify  specific  circumstances 
that  are  bona  fide  personal  financial 
emergencies.  Generally,  the  facts 
surrounding  individual  situations  will 
determine  whether  the  standard  is  met 
and  the  consumer  may  waive  the  three- 
day  waiting  period  before 
consummation.  The  Board  believes, 
however,  that  consummating  a  Section 
32  mortgage  loan  to  prevent  the  sale  of 
the  consumer's  home  at  foreclosure  is  a 
bona  fide  personal  financial  emergency. 

For  example,  if  the  consumer's  home 
is  scheduled  to  be  sold  at  foreclosure 
within  the  three-day  waiting  period,  the 
consumer  could  waive  the  waiting 
period  to  consummate  the  Section  32 
mortgage  loan  and  forestall  the 
foreclosure.  The  consumer  may  exercise 
the  waiver,  however,  only  after 
receiving  the  disclosures  required  by 
paragraph  (c)(1). 

31(c)(2)  Disclosures  for  Reverse 
Mortgages 

Section  138  of  the  TILA  requires 
creditors  to  furnish  additional 
disclosures  to  consumers  for  a  reverse 
mortgage  transaction  at  least  three 
business  days  prior  to  consummation. 
Under  the  statute,  timing  requirements 
for  closed-end  credit  are  often  tied  to 
the  consummation  of  the  transaction, 
and  the  regulation  parallels  the  statute 
for  closed-end  reverse  mortgage  loans. 
However,  reverse  mortgage  loans  may 
also  be  structured  as  open-end  credit 
plans.  In  that  case,  the  regulation 
provides  that  the  disclosures  must  be 
given  at  least  three  business  days  prior 
to  the  first  transaction  under  the  open- 
end  credit  plan  or  before  the  consumer 
becomes  obligated  on  the  plan.  (See 
official  staff  interpretations  of 
§  226.5(b)(1)  in  Supplement  I  of  this 
part.) 

Conforming  Paragraphs 

Paragraphs  (d),  (e),  and  (f)  mirror 
provisions  in  subparts  B  and  C  (§  226.5 
and  §226.17). 


31(g)  Accuracy  of  Annual  Percentage 
Rate 

Creditors  offering  mortgages  subject  to 
§  226.32  must  include  the  APR  as  part 
of  the  new  Section  32  mortgage 
disclosures.  In  response  to  comments 
received,  the  regulation  clarifies  that  the 
APR  shall  be  calculated  in  accordance 
with  §  226.22.  which  provides  guidance 
for  calculating  an  APR  (and  provides  a 
tolerance  for  minor  calculation  errors) 
for  transactions  covered  by  Subpart  C 
(closed-end).  Commenters  also 
suggested  that  the  regulation  should 
provide  a  tolerance  for  errors  made  in 
calculating  payment  amounts  for  the 
Section  32  mortgage  loan  disclosure.  No 
tolerance  exists  for  any  such  calculation 
errors  under  Subpart  C,  and  the  Board 
has  not  adopted  a  tolerance  for  payment 
amounts  in  Section  32  mortgage 
disclosures. 

Section  226.32 — Requirements  for 
Certain  Closed-End  Home  Mortgages 

32(a)  Coverage 

Section  103(aa)  of  the  TILA  defines 
the  mortgages  covered  by  new  section 
1 29  based  on  the  rates  charged  and  fees 
paid.  The  proposal  referred  to  those 
mortgages  as  high-rate.  Kigh-fee 
mortgages.  Many  commenters  opposed 
the  label,  stating  that  early  versions  of 
the  legislation  had  been  revised  to 
delete  any  identification  of  the  covered 
mortgages  with  their  relative  cost.  The 
final  rule  follows  the  statutory 
approach. 

32(a)(l)(i) 

The  statute  covers  mortgages  that 
charge  rates  above  a  specified  standard. 
The  rate-based  test  is  tied  to  Treasury 
securities  having  terms  comparable  to 
the  loan's  maturity,  and  several 
commenters  asked  for  more  guidance  on 
how  creditors  may  determine  if  a 
particular  transaction  meets  that  test. 
The  proposal  cited  the  Board's  Selected 
Interest  Rates  (statistical  release  H-15) 
as  an  example  of  a  readily  available 
source  that  identifies  Treasury  securities 
(bills,  notes,  and  bonds)  with  maturities 
of  1,  2,  3,  5,  7, 10,  20.  and  30  years.  The 
same  figures  are  published  in  other 
widely  available  sources,  such  as  major 
financial  and  metropolitan  newspapers. 

Commenters  also  sought  guidance  for 
selecting  the  proper  maturity  for  loan 
maturities  that  do  not  match  those  of 
Treasury  securities.  The  Board  believes 
that  creditors  could  use  rounding.  For 
example,  if  a  creditor  must  compare  the 
APR  to  Treasury  securities  with  either 
seven-year  or  ten-year  maturities,  the 
APR  for  an  eight-year  loan  would  be 
compared  to  securities  with  a  seven- 
year  maturity;  a  nine-year  loan  would  be 


compared  to  securities  wdth  a  ten-year 
maturity.  If  the  loan  maturity  is  exactly 
halfway  between  the  maturities  for  two 
published  Treasury  securities,  the 
creditor  would  compare  the  APR  to  the 
yield  for  the  lower  Treasury  security. 

The  act  and  regulation  require 
creditors  to  compare  the  APR  to  yields 
as  of  the  fifteenth  day  of  the  month 
immediately  preceding  the  month  in 
which  the  application  for  credit  is 
received.  Commenters  asked  the  Board 
to  clarify  when  an  application  is 
deemed  to  be  received.  The  Board 
believes  an  application  is  received  when 
it  reaches  the  creditor  in  any  of  the  ways 
applications  are  normally  transmitted, 
even  if  the  consumer  did  not  provide  all 
the  information  required  for  the  creditor 
to  make  the  credit  decision.  (See  official 
staff  interpretations  of  §  226.19(a)(1)  in 
Supplement  I  of  this  part.) 

32(a)(l)(ii) 

The  statute  covers  mortgages  if  the 
total  points  and  fees  payable  by  the 
consumer  at  or  before  loan  closing 
exceed  the  greater  of  $400  or  8  percent 
of  the  total  loan  amount.  The  Board 
contemplates  that  any  adjustment  to  the 
$400  dollar  amount  will  be  published 
with  the  proposed  updates  to  Regulation 
Z's  official  staff  commentary  (in  the 
autumn  of  each  year).  The  adjustment 
will  be  based  on  the  annual  percentage 
change  in  the  Consumer  Price  Index  (as 
reported  on  June  1)  and  will  be  effective 
on  January  1  of  the  following  year. 

Many  commenters  asked  for  further 
guidance  to  determine  the  "total  loan 
amount."  Some  suggested  using  the  face 
amount  of  the  note;  others  suggested 
using  the  "amount  financed"  as 
calculated  according  to  §  226.18(b).  The 
Board  believes  the  statute  requires 
creditors  to  omit  from  the  "total  loan 
amount"  any  additional  costs  that  may 
be  incurred  at  closing — and  included  in 
the  face  amount  of  the  note  if  financed 
by  the  creditor — when  determining 
whether  the  ratio  of  fees  to  the  total  loan 
amount  exceeds  8  percentage  points. 
Thus,  the  "total  loan  amount'  is  the 
amount  financed,  as  defined  in 
§  226.18(b),  less  any  items  that  are 
required  to  be  disclosed  under 
§  226.4(c)(7)  and  that  are  not  excluded 
as  fees  under  paragraph  (b)(l)(iii)  of  this 
section. 

32(a)(2) 

Section  103(aa)  of  the  TILA  provides 
that  the  Section  32  mortgage  rules  do 
not  apply  to  a  residential  mortgage 
transaction,  a  reverse  mortgage 
transaction,  or  an  open-end  credit  plan. 
The  regulation  tracks  those  exceptions. 
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32(b)  Definitions 
32(b)(1)  Points  and  Fees 

Section  103(aa)  of  the  TILA  defines 
points  and  fees  as  all  finance  charges 
(except  interest  or  the  time-price 
differential),  all  compensation  paid  to 
mortgage  brokers,  and  all  items 
identified  in  section  106(e)  (other  than 
amounts  held  for  future  payment  of 
taxes).  A  charge  is  excluded  from  the 
definition  if  the  charge  is  reasonable, 
the  creditor  receives  no  direct  or 
indirect  compensation  from  the  charge, 
and  the  charge  is  not  paid  to  an  affiliate 
of  the  creditor. 

The  Board  believes  the  Congress 
intended  a  broad  application  of  the  term 
"compensation,"  including,  for 
example,  amounts  paid  to  brokers  by 
creditors  in  addition  to  amounts  paid  by 
consumers.  Many  commenters 
considered  this  interpretation  too 
expansive,  and  suggested  that  broker 
fees  should  only  be  considered  "fees"  if 
the  broker  is  required  by  the  creditor  as 
a  condition  of  obtaining  the  credit.  (See 
official  staff  interpretations  of  §  226.4(a) 
in  Supplement  I  of  this  part.) 

RESPA  requires  creditors  to  provide 
consumers  with  estimates  of  closing 
costs — including  fees  paid  by  creditors 
to  brokers — for  certain  real-estate 
secured  loans  (Regulation  X,  24  CFR 
3500,  Appendix  A,  fact  pattern  12).  The 
Board  believes  that  including  in  the 
total  fee  calculation  all  broker  fees 
required  to  be  disclosed  under  RESPA  is 
consistent  with  the  intent  of  the 
Congress  and  addresses  the 
commenters'  concerns  about  broker  fees 
that  are  unknown  to  the  creditor. 

Section  103(aa)  authorizes  the  Board 
to  identify  other  charges  that  are 
appropriate  to  include  in  the  total  fee 
calculation.  The  conference  report  cites 
credit  insurance  premiums  as  an 
example  of  fees  that  could  be  included, 
if  evidence  showed  that  the  premiums 
were  being  used  to  circumvent  the 
statute.  Several  commenters,  mostly 
insurance  industry  representatives, 
opposed  the  regulation's  including 
premiums  for  o^it  life  insurance  that 
is  purchased  at  the  consumer's  option. 

Section  158  of  the  HOEPA  requires 
the  Board  (in  consultation  with  its 
Consumer  Advisory  Council)  to  conduct 
public  hearings  that  examine  home 
equity  loans  in  the  marketplace  and  the 
adequacy  of  federal  laws  (including  the 
new  rules  affecting  Section  32 
mortgages  and  reverse  mortgage 
transactions)  in  protecting  consumers — 
particularly  low-income  consumers.  The 
statute  provides  that  the  initial  hearing 
must  be  held  prior  to  September  1997. 
and  the  Board  contemplates  that  the 
Tirst  hearing  will  occur  sometime  in 


1996.  The  Board  believes  the  hearings 
may  provide  an  appropriate  forum  to 
explore  whether  any  particular  charges 
should  be  included  in  the  total  fee 
calculation.  The  regulation  does  not 
identify  any  additional  fees  at  this  time. 

32(b)(2)  Affiliate 

Section  129(k)  of  the  TILA  defines 
"affiliate"  for  purposes  of  the  Section  32 
mortgage  rules  by  a  statutory  reference 
to  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1841(k)).  That  act 
defines  affiliate  as  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 
It  also  defines  "company"  and  defines 
when  one  company  is  considered  to 
"control"  another  (12  U.S.C.  1841(a) 
and  (b)).  The  proposal  defined  the  term 
by  a  statutory  reference;  to  ease 
compliance,  the  final  rule  adds  a  brief 
narrative. 

32(c)  Disclosures 

The  regu'ation  tracks  the  disclosure 
requirements  of  section  129(a).  In 
response  to  comments,  a  new  H-16 — 
Mortgage  Sample  has  been  added  to 
Appendix  H.  Creditors  using  it  properly 
will  be  deemed  to  be  in  compliance 
with  the  regulation  for  those 
disclosures. 

32(c)(3)  Regular  Payment 

The  act  requires  creditors  to  disclose 
the  amount  of  the  regular  "monthly" 
payment.  In  response  to  comments 
received  and  upon  further  analysis,  the 
final  regulation  clarifies  that  the 
disclosure  contemplates  monthly  or 
other  regularly  scheduled  periodic 
payments,  such  as  monthly,  bimonthly, 
or  quarterly. 

32(c)(4)  Variable-rate 

The  law  requires  creditors  offering 
variable-rate  transactions  to  disclose  a 
monthly  payment  based  on  an  interest 
rate  cap  required  for  consumer  contracts 
by  a  provision  in  the  Competitive 
Equality  Banking  Act  of  1987  (CEBA), 
which  is  implemented  in  §226.30.  The 
legislative  history  provides  that  in 
calculating  the  maximum  payment 
based  on  the  interest  rate  cap,  creditors 
should  assume  the  maximum  possible 
increases  in  rates  in  the  shortest 
possible  timeframe.  Paragraph 
§  226.19(b)(2)(x) — which  requires  a 
similar  maximum  payment  disclosure 
for  adjustable-rate  mortgage 
transactions — provides  guidance  for 
calculating  the  maximum  possible 
increases  in  rates  in  the  shortest 
possible  timeframe. 


32(d)  Limitations 

Section  129  of  the  TILA  prohibits 
mortgage  creditors  covered  by  §  226.32 
tmm  including  several  terms  in  their 
contracts.  In  large  measure,  the  final 
regulation  follows  the  proposal.  In  the 
proposal,  the  headings  for  and 
substantive  limitations  in  paragraphs 
(d)(1)  and  (d)(2)  were  inadvertently 
reversed;  the  error  has  been  corrected. 

32(d)(l)(i)  Balloon  Payment 

Under  the  act  and  regulation,  the 
repajrment  schedule  for  a  Section  32 
mortgage  loan  with  a  term  of  less  than 
five  years  must  fully  amortize  the 
outstanding  principal  balance  through 
regular  periodic  payments.  Many 
commenters  requested  further  guidance 
on  the  phrase  "regular  periodic" 
payments.  Some  were  concerned  that 
small  interest-only  payments  with 
occasional  payments  of  principal  would 
be  prohibited,  and  the  lack  of  fiexibility 
in  designing  a  payment  schedule  would 
ultimately  be  detrimental  to  consumers. 
Others  suggested  defining  a  "regular 
periodic  payment"  as  one  that  is  not 
more  than  twice  the  amount  of  other 
payments.  The  Board  has  adopted  this 
approach  and  believes  it  reflects  the 
intent  of  the  Congress  and  provides 
certainty  in  compliance. 

32(d)(l)(ii)  Exception 

Section  129(1)(1)  of  the  TILA 
authorizes  the  Board  to  create 
exemptions  to  the  limitations  set  forth 
in  paragraph  (d)  and  paragraph  (e)  of 
this  section,  upon  a  finding  that  the 
exemption  is  in  the  interest  of  the 
borrowing  public  and  will  apply  only  to 
mortgage  products  or  categories  of 
products  that  maintain  and  strengthen 
home  ownership  and  protect  equity. 
The  legislative  history  expresses  the 
Congress's  concern  that  the  legislation 
might  inappropriately  apply  to  some 
government  loans  or  short-term 
"bridge"  construction  loans.  It  also 
states  that  in  granting  the  exemption 
authority  to  the  Board,  the  Congress 
intended  that  the  Board  consider 
exemptions  on  a  product-by-product 
basis. 

Based  on  the  legislative  history,  the 
comments  received  and  upon  further 
analysis,  the  Board  is  creating  a 
narrowly  drawn  exemption  from  the 
balloon  payment  limitation  for  mortgage 
loans  subject  to  §  226.32  with  maturities 
of  less  than  one  year,  if  the  purpose  of 
the  loan  is  a  "bridge"  loan  connected 
with  the  acquisition  or  construction  of 
a  dwelling  intended  to  become  the 
consumer's  principal  dwelling.  These 
"bridge"  loans  remain  subject  to  all 
other  provisions  of  the  section. 


32(d)(2)  Negative  Amortization 

The  act  and  regulation  prohibit 
payment  schedules  with  regular 
periodic  payments  that  may  result  in 
increases  to  the  principal  balance. 
Technical  changes  to  the  regulation  are 
made  for  clarity.  The  Board  believes  that 
the  prohibition  does  not  extend  to 
increases  in  the  principal  balance 
unrelated  to  the  payment  schedule,  such 
as  when  a  consumer  fails  to  obtain 
property  insurance  and  the  creditor 
purchases  insurance  and  adds  the 
premium  to  the  consumer's  principal 
balance. 

32(d)(4)  Increased  Interest  Rate 

The  act  and  regulation  prohibit 
creditors  from  increasing  the  interest 
rate  after  default.  This  prohibition  does 
not  prevent  a  creditor  offering  a 
variable-rate  loan  from  changing  the 
rate,  if,  for  example,  the  rate  is  tied  to 
an  index  and  the  index  increases  after 
the  consumer  has  defaulted  on  the 
obligation. 

32(d)(5)  Rebates 

Section  129(d)  of  the  TILA  restricts 
how  creditors  may  calculate  refunds  of 
interest  when  a  Section  32  mortgage 
loan  is  accelerated  due  to  a  consumer's 
default.  The  regulation  clarifies  that  the 
paragraph  covers  limitation  on  refunds 
of  interest  (not  other  charges — points, 
for  example — that  are  considered 
finance  charges  under  §  226.4).  The 
calculation  would  include  odd-days 
interest,  whether  paid  at  or  after 
consummation. 

32(d)(6)  Prepayment  Penoities 

Section  129(c)  of  the  TILA  generally 
bars  creditors  from  including  a 
prepayment  penalty  in  a  Section  32 
mortgage  contract.  The  statute  includes, 
as  a  prepayment  penahy,  refunds  of 
unearned  interest  calculated  less 
favorably  than  the  actuarial  method 
defined  in  section  933(d)  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA). 

The  legislative  history  provides  that 
where  the  actuarial  method,  as  defined 
by  state  law,  provides  a  refund  that  is 
greater  than  the  refund  received  under 
the  HCDA  definition,  creditors  should 
apply  state  law  to  determine  if  a  refund 
is  a  prepayment  penalty  for  a  Section  32 
mortgage.  The  legislative  history  states 
that  the  reference  to  the  HCDA  is  not 
intended  to  be  exclusive,  and  that 
penalties  based  on  a  percentage  of  the 
outstanding  balance  or  on  the  number  of 
months  of  interest  are  also  prohibited. 

32(d)(7)  Prepayment  Pena)ty  Exception 

Section  129(c)(2)  of  the  TILA  allows 
creditors  to  include  a  prepayment 


penalty  clause  in  a  Section  32  mortgage 
loan  under  narrowly  drawn 
circumstances.  To  include  a  prepayment 
penalty  clause  in  the  loan  documents,  a 
creditor  must  verify  that  the  consumer's 
monthly  debt-to-income  ratio  is  50 
percent  or  less.  The  Board  believes  that 
in  calculating  the  consumer's  monthly 
debts  and  income  to  determine  the  debt- 
to-income  ratio,  creditors  may  rely  on 
widely  accepted  underwriting 
standards,  such  as  those  published  by 
the  Federal  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation,  the  Federal 
Housing  Administration,  or  the 
Veteran's  Administration.  A  creditor 
using  one  of  these  standards  and 
determining  that  the  consumer's 
monthly  debt-to-income  ration  is  50 
percent  or  less  will  be  deemed  to  meet 
the  requirements  of  this  provision.  The 
Board  believes  this  safe  harbor  provides 
consistency  and  eases  compliance. 

32(e)  Prohibited  Acts  and  Practices 

Section  129(1)(2)  of  the  TILA 
authorizes  the  Board  to  prohibit  acts  or 
practices  in  connection  with  mortgage 
loans  that  the  Board  finds  to  be  unfair, 
deceptive,  or  designed  to  evade  the 
Section  32  mortgage  rules.  The  Board 
also  may  prohibit  acts  or  practices 
related  to  refinancing  mortgage  loans 
that  the  Board  finds  are  associated  with 
abusive  lending  practices  or  that  are  not 
in  the  borrower's  interest.  Neither  the 
proposal  nor  the  final  regulation 
identifies  any  prohibited  practices 
pursuant  to  this  authority. 

Section  157  of  the  HOEPA  requires 
the  Board  to  conduct  a  study  and  make 
recommendations  to  the  Congress 
regarding,  in  part,  the  adequacy  of 
federal  laws  protecting  consumers  with 
open-end  credit  plans  secured  by  the 
consumer's  principal  dwelling.  'The 
study  must  be  completed  within 
eighteen  months  after  the  amendments 
are  adopted.  The  Board  believes  the 
study  and  the  hearing  required  by  the 
HOEPA  will  assist  the  Board  in 
determining  whether  certain  acts  or 
practices  should  be  prohibited. 

32(e)(1)  Repayment  Ability 

Section  129(h)  of  the  TILA  prohibits 
creditors  extending  mortgage  loans 
subject  to  §  226.32  from  engaging  in  a 
pattern  or  practice  of  extending  such 
credit  to  consumers  based  on  the 
consumer's  collateral  without  regard  to 
the  consumer's  repayment  ability, 
including  the  consumer's  current  and 
expected  income,  current  obligations, 
and  employment.  Commenters 
requested  that  "pattern  or  practice"  be 
defined;  however,  the  Board  believes  a 
determination  whether  a  creditor 


engages  in  a  pattern  or  practice  will 
depend  on  individual  fact  situations. 
Thus,  the  final  regulation — like  the 
proposal — does  not  define  the  phrase. 
Paragraph  (d)(7)  permits  creditors  to 
assess  a  prepayment  p>enalty  if,  in  part, 
the  creditor  verifies  that  the  consumer's 
monthly  debt  to  income  ratio  is  50 
percent  or  less.  In  the  supplementary 
materials  accompanying  the  proposal, 
the  Board  stated  that  creditors  could 
rely  on  information  provided  by  the 
consumer  in  connection  with  paragraph 
(d)(7)  when  considering  a  consumer's 
ability  to  repay  the  debt.  Many 
commenters  were  concerned  that  the 
Board  intended  to  incorporate  the 
income  verification  and  debt-to-income 
ratio  requirements  into  paragraph  (e)(1). 
These  concerns  are  unfounded.  There  is 
no  debt-to-income  ratio  requirement  for 
paragraph  (e)(1).  The  information 
provided  to  creditors  in  connection  with 
paragraph  (d)(7)  may  be  used  to 
demonstrate  that  the  creditor  considered 
the  consumer's  income  and  obligations 
before  extending  the  credit.  Other 
information — for  example,  information 
about  gift  income,  expected  retirement 
payments,  or  other  unverifiable 
income — may  also  be  considered.  The 
Board  believes  any  expected  income  can 
be  considered  by  the  creditor,  other  than 
equity  income  obtainable  by  the 
consumer  through  the  foreclosure  of  a 
Section  32  mortgage  with  the  creditor. 

32(e)(2)  Home  Improvement  Contracts 

Section  129(i)  of  the  TILA  restricts 
how  creditors  may  disburse  proceeds  to 
contractors  under  a  home  improvement 
contract  secured  by  a  mortgage  subject 
to  §  226.32.  The  regulation  refiects  the 
statutory  requirement  that  the  creditor 
must  disburse  the  proceeds  by  an 
instrument  payable  to  the  consumer  or 
jointly  to  the  consumer  and  the 
contractor.  The  Board  believes  that  if 
the  contractor  and  the  consumer  are 
joint  payees,  the  instrument  must  name 
as  payees  all  consumej;s  who  are 
primarily  obligated  on  the  note. 

Alternatively,  the  regulation  provides 
that  at  the  election  of  the  consumer,  the 
creditor  can  disburse  the  proceeds 
through  an  escrow  agent  in  accordance 
with  terms  established  in  a  written 
agreement  signed  by  the  consumer,  the 
creditor,  and  the  contractor  prior  to  the 
disbursement.  The  Board  solicited 
comment  on  whether  further  guidance 
was  needed  regarding  the  use  of  a  third 
party  escrow  agent,  including  an  agent 
that  is  an  affiliate  of  the  creditor.  The 
Board  believes  that  RESPA  adequately 
protects  consumers  dealing  with  an 
escrow  agent  that  is  an  affiliate  of  the 
creditor.  RESPA  prohibits  creditors  from 
requiring  the  use  of  an  affiliate,  and 
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requires  disclosures  to  be  furnished  if 
the  consumer  opts  to  use  the  services  of 
an  escrow  agent  that  is  in  a  "controlled 
business  arrangement"  with  the  creditor 
(Regulation  X.  24  CFR  3500.15). 

32(e)(3)  Notice  to  Assignee 

The  act  and  regulation  require 
persons  who  sell  or  assign  mortgages 
covered  by  §  226.32  to  furnish  a  notice 
of  the  potential  liability  under  the  TILA. 
In  response  to  comments  received,  the 
notice  more  directly  discloses  an 
assignee's  potential  liability. 

Section  226.33 — Requirements  for 
Reverse  Mortgages 

33(a)  Definition 

Section  154  of  the  HOEPA  defines  a 
"reverse  mortgage"  as  a  nonrecourse 
transaction  that  is  secured  by  the 
consumer's  principal  dwelling  and  that 
ties  repayment  (other  than  upon  default) 
to  the  homeowner's  death  or  permanent 
move  from  or  transfer  of  the  home.  The 
definition  in  the  regulation  tracks  the 
statute. 

A  nonrecourse  transaction  limits  the 
homeowner's  liability  to  no  more  than 
the  proceeds  of  the  sale  of  the  home 
(unless  a  lesser  amount  is  provided  for 
in  the  credit  obligation,  such  as  by  an 
equity  reservation  or  an  equity 
conservation  agreement  between  the 
consumer  and  creditor).  Neither  the 
statute  nor  the  regulation  defines 
"nonrecourse  transactions."  Similarly, 
specific  acts  of  default  for  purposes  of 
the  reverse  mortgage  rules  are  not 
deHned.  Neither  the  act  nor  the 
legislative  history  identifies  such  acts, 
and  the  Board  believes  that  the 
determination  of  "default"  is  most 
appropriately  left  to  the  legal  obligation 
between  the  parties  and  state  or  other 
law. 

33(b)  Content  of  Disclosures 

Section  138  of  the  TILA  establishes  a 
new  standard  to  measure  the  cost  of 
reverse  mortgage  credit.  The  statute 
requires  reverse  mortgage  creditors  to 
disclose  a  good  faith  projection  of  the 
total  cost  of  the  credit  to  the  consumer, 
by  means  of  a  table  of  annual  interest 
rates.  The  legislative  history  states  that 
the  Congress  contemplated  a  disclosure 
scheme  modeled  after  the  matrix 
disclosure  currently  required  by  section 
255  of  the  National  Housing  Act  and 
implemented  by  the  Department  of 
Housing  and  Urban  Development's 
(HUD's)  Home  Equity  Conversion 
Mortgage  (HECM)  program.  The  Board's 
regulation  reflects  that  approach,  except 
as  noted  below. 

The  regulation  requires  creditors  to 
use  the  term  "total  annual  loan  cost 


rate"  rather  than  "annual  interest  rate" 
in  complying  with  this  section.  The 
statute  uses  but  does  not  mandate  the 
term  "annual  interest  rate,"  and  the 
Board  believes  that  a  different  term  will 
avoid  possible  confusion  with  the 
disclosure  of  the  "annual  percentage 
rate"  (APR)  required  by  other  parts  of 
the  regulation.  The  term  "total  annual 
loan  cost  rate"  is  unlikely  to  be 
confused  with  the  APR  and  is  a  more 
accurate  description  of  the  percentage 
cost  of  reverse  mortgages  than  "annual 
interest  rate."  For  example,  the  rate  may 
reflect  costs  other  than  interest,  such  as 
annuity  premiums,  appraisal  fees,  and  a 
percentage  of  any  appreciation  in  the 
consumer's  home. 

Section  138(a)(1)  of  the  TILA  requires 
creditors  to  disclose  total  annual  loan 
cost  rates  for  not  less  than  three 
projected  appreciation  rates  and  not  less 
than  three  credit  transaction  periods,  as 
determined  by  the  Board.  HUD's  HECM 
matrix  similarly  discloses  nine  "average 
annual  percentage  rates"  based  on  three 
assumed  annual  home  appreciation 
rates  and  three  assumed  loan  terms.  As 
discussed  below,  the  Board  has  adopted 
the  HECM  model  which  requires  the 
tabular  disclosure  of  nine  total  annual 
loan  cost  rates,  as  described  below.  The 
regulation  permits  an  additional 
assumed  loan  term,  as  described  below. 

The  HECM  matrix  is  accompanied  by 
a  listing  of  the  basic  factors  used  in 
calculating  the  projected  total  cost  of 
credit,  such  as  the  age  of  the  borrower, 
the  value  of  the  consumer's  home,  etc., 
and  a  brief  discussion  of  some 
assumptions  used  in  calculating  the 
rates  in  the  matrix.  The  regulation 
requires  that  the  matrix  be  accompanied 
by  a  listing  of  key  factors  used  in 
calculating  the  total  annual  loan  cost 
rates,  along  with  a  brief  narrative  that 
helps  consumers  to  interpret  the  rates 
disclosed  in  the  matrix.  (See  the 
supplementary  material  accompanying 
proposed  Appendix  K  for  further 
discussion  of  the  model  disclosure.) 

33(c)  Projected  Total  Cost  of  Credit 

Section  138  (a)  and  (b)  of  the  TILA 
identify  factors  creditors  must  consider 
when  calculating  the  projected  total  cost 
of  credit  and  the  corresponding  total 
annual  loan  cost  rates.  "The  regulation 
lists  those  requirements  in  paragraph  (c) 
of  this  section.  (The  mathematical 
formula  for  determining  the  total  annual 
loan  cost  rate  is  contained  in  Appendix 
K.) 

33(c)(1)  Costs  to  Consumer 

Section  138(b)(2)  of  the  TILA  includes 
in  the  projected  total  cost  of  credit  all 
costs  and  charges  to  the  consumer, 
including  the  costs  of  any  annuity  that 


the  consumer  purchases  (if  any)  as  part 
of  the  reverse  mortgage  transaction.  The 
regulation  parallels  the  statute,  except 
that  the  term  "associated"  has  been 
deleted. 

The  Board  believes  the  Congress 
intended  a  broad  application  of  the 
terms  "costs  and  charges."  For  example, 
the  Board  believes  all  costs  and  charges 
connected  with  the  reverse  mortgage 
transaction  must  be  included  in  the 
projected  total  cost  of  credit,  whether  or 
not  the  charge  is  deemed  to  be  a  finance 
charge  under  Subpart  A  of  the 
regulation. 

Some  creditors  require  or  permit 
consumers  to  purcha.se  an  annuity  as 
part  of  the  transaction  that  immediately, 
or  at  some  future  time,  supplements  or 
replaces  the  creditor's  payments.  The 
law  and  regulation  require  the  amount 
paid  by  the  consumer  for  the  annuity  to 
be  included  as  a  cost  to  the  consumer. 
This  is  the  case  whether  the  purchase  is 
made  through  the  creditor  or  a  third 
party,  or  whether  the  purchase  is 
mandatory  or  voluntary. 

The  HECM  program  does  not  include 
disposition  costs  as  a  part  of  the  total 
annual  loan  cost  rate,  and  the  regulation 
follows  that  approach.  Few  commenters 
addressed  the  issue;  they  were  about 
evenly  split  on  whether  to  include 
disposition  costs  as  part  of  the  total 
{mnual  loan  cost  rate.  Based  on  these 
comments  and  upon  further  analysis, 
the  Board  has  retained  the  rule  as 
proposed. 

33(c)(2)  Advances  to  Consumer 

Section  138(b)(3)  of  the  TILA  requires 
creditors  to  consider  in  the  projected 
total  cost  of  credit  all  advances  to  and 
for  the  benefit  of  the  consumer, 
including  annuity  payments  received  by 
the  consumer  from  an  annuity 
purchased  as  part  of  the  reverse 
mortgage  transaction.  The  regulation 
generally  tracks  the  statute,  with  slight 
modifications  for  clarity. 

33(c)(3)  Additional  Creditor 
Compensation 

Section  138(b)(1)  of  the  TILA  and  the 
regulation  include,  in  the  total  cost  of  a 
reverse  mortgage  loan,  any  shared 
appreciation  or  equity  that  the  creditor 
is  entitled  to  receive  pursuant  to  the 
credit  contract.  For  example,  creditors 
sometimes  offer  a  reduced  interest  rate 
in  exchange  for  a  portion  of  the 
appreciation  or  equity  that  may  be 
realized  when  the  dwelling  is  sold. 

33(c)(4)  Limitations  on  Consumer 
Liability 

Section  138(b)(4)  of  the  TILA  requires 
creditors  to  consider  in  the  projected 
total  cost  of  credit  any  limitation  on  the 


consumer's  liability  under  the  reverse 
mortgage  loan.  This  includes,  for 
example,  equity  conservation 
agreements.  These  agreements  protect  a 
portion  of  the  equity  in  the  dwelling  for 
the  consumer  or  the  consumer's  estate. 

This  paragraph  also  applies  to  the 
nonrecourse  provision  that  is  a  part  of 
any  credit  contract  meeting  the 
definition  of  a  reverse  mortgage 
transaction.  (See  paragraph  (a)  of  this 
section.)  Some  reverse  mortgage 
transactions  provide  that  a  consumer's 
liability  will  not  exceed  a  specific 
percentage  of  the  projected  home  value, 
say  75  percent.  Other  reverse  mortgages 
set  the  consumer's  maximum  liability  at 
the  "net  proceeds"  available  from  the 
sale  of  the  home.  That  is.  if  a  consumer 
sells  .he  home  for  $100,000  and 
brokerage  commissions  and  other 
incidental  selling  costs  were  $7,000,  the 
creditor  would  receive  no  more  than 
$93,000 — the  net  proceeds  of  the  sale. 

The  Board  believes  that  the  purposes 
of  the  reverse  mortgage  disclosures  are 
enhanced  if  the  calculations  of  projected 
total  costs  for  "net  proceeds"  recourse 
limitations  are  based  on  uniform 
assumptions  about  the  costs  associated 
with  the  sale  of  the  home.  Thus,  if  a 
contract  does  not  otherwise  specify  a 
percentage  for  net  proceeds,  creditors 
must  assume  closing  costs  of  7  percent, 
which  approximates  the  amounts  paid 
for  typical  brokerage  fees  and  other 
incidental  costs.  The  Board  solicited 
comment  on  this  approach.  Most 
commenters  agreed  both  with  the 
approach  and  the  use  of  the  7  percent 
figure. 

33(c)(5)  Assumed  Annual  Appreciation 
Hates 

Section  138(a)(1)  of  the  TILA  requires 
each  total  annual  loan  cost  rate  to  be 
based  on  one  of  (at  least)  three  projected 
appreciation  rates  for  the  consumer's 
dwelling.  The  regulation  tracks  the 
appreciation  rates  used  in  HUD's  HECM 
program.  That  is.  the  total  annual  loan 
cost  rates  are  based  on  assumed  annual 
home  appreciation  rates  of  0  percent,  4 
percent,  and  8  percent.  HUD's  program 
based  the  4  percent  annual  appreciation 
rate  on  its  assessment  of  long-term 
averages  of  historical  housing 
appreciation  rates.  The  0  percent  and  8 
percent  rates  help  consumers 
understand  the  potential  costs  and 
benefits  of  the  loan  if  their  dwelling 
does  not  appreciate  in  value  at  all,  or  if 
its  value  appreciated  at  a  rate  double  the 
4  percent  rate. 

Commenters  were  about  equally 
divided  on  the  use  of  these  assumed 
appreciation  rates.  Those  that  opposed 
the  propo.sed  figures  believeB  that  0 
percent.  3  percent,  and  6  percent  would 


be  more  appropriate.  Based  on  the 
comments  received  and  upon  further 
analysis,  the  Board  believes  that  the 
percentages  used  by  HUD  are 
appropriate  estimates  for  reverse 
mortgage  disclosures,  and  are  required 
by  the  final  rule. 

33(c)(6)  Assumed  Loan  Period 

Section  138(a)(1)  of  the  TILA  also 
requires  each  total  annual  loan  cost  rate 
to  be  based  on  one  of  (at  least)  three 
credit  transaction  periods,  as 
determined  by  the  Board,  including  a 
short-term  reverse  mortgage,  a  term 
equaling  the  actuarial  life  expectancy  of 
the  consumer,  and  "such  longer  term  as 
the  Board  deems  appropriate."  The 
proposed  regulation  tracked  the 
assumed  loan  periods  required  under 
the  HECM  program:  a  period  of  two 
years,  a  period  equal  to  the  consumer's 
life  expectancy,  and  a  period  equal  to 
approximately  1.4  times  the  consumer's 
life  expectancy  (the  creditor  would  use 
the  life  expectancy  of  the  youngest 
consumer  in  transactions  involving 
multiple  borrowers). 

The  statute  authorizes  the  Board  to 
require  total  annual  loan  cost  rates  for 
more  than  three  assumed  loan  periods. 
In  the  proposed  rule,  the  Board  noted 
that,  depending  on  the  age  of  the 
borrower,  a  significant  time  interval 
could  exist  between  the  shortest  loan 
period  (two  years)  and  the  consumer's 
life  expectancy.  Accordingly,  the  Board 
solicited  comment  on  whether  other 
assumed  loan  periods,  such  as  an 
assumed  loan  period  of  one-half  of  the 
life  expectancy  figure,  should  be  added 
to  the  regulation;  and  if  so,  whether 
calculations  based  on  the  additional 
assumed  loan  periods  should  be 
required  or  optional. 

About  10  commenters  addressed  this 
point,  and  views  were  mixed.  Some 
believed  an  additional  assumed  loan 
period  equal  to  one-half  of  the  life 
expectancy  figure  would  assist 
consumers  in  better  understanding  the 
costs  of  the  reverse  mortgage  transaction 
in  the  event  that,  for  example,  they 
move  permanently  from  the  dwelling 
either  sooner  or  later  than  anticipated; 
commenters  were  split  on  whether  the 
additional  period  should  be  mandatory 
or  optional.  Those  commenters 
opposing  an  additional  assumed  loan 
period  expressed  concern  about 
increased  compliance  burden  and 
possible  consumer  confusion. 

Based  on  the  comments  received  and 
upon  further  analysis,  the  Board  is 
permitting  creditors  to  add  a  fourth 
assumed  loan  period  equal  to  one-half 
of  the  life  expectancy  figure.  Use  of  the 
additional  period  is  permissive,  to 
promote  fiexibility.  "The  Board  believes 


consumers  will  benefit  by  receiving 
information  about  the  transaction's  costs 
for  a  "midpoint"  assumed  loan  period, 
given  the  potential  of  an  event  such  as 
a  permanent  move  from  the  home 
during  the  borrower's  lifetime.  The 
benefits  to  the  consumer  outweigh  any 
additional  compliance  burden:  For 
lenders  offering  reverse  mortgage 
transactions  not  covered  by  the  HECM 
program,  the  compliance  burden  of 
choosing  to  implement  a  new  disclosure 
scheme  based  on  four  (rather  than  three) 
assumed  loan  periods  is  not  significant; 
HECM  lenders  will  revise  their 
disclosures  to  comply  with  other 
requirements,  such  as  the  narrative 
required  in  the  model  form,  in  any 
event,  and  are  not  required  to  add  the 
fourth  loan  period  to  their  forms. 

Appendix  K — Total  Annual  Loan  Cost 
Rate  Computations  for  Reverse 
Mortgage  Transactions 

The  final  regulation  bases  the 
calculation  of  total  annual  loan  cost 
rates  on  a  commonly  used  computation 
tool,  an  internal  rate  of  return  formula. 
The  formula  uses  the  estimation  or 
"iteration"  procedure  required  to 
compute  APRs  under  Appendix  J  of  this 
part.  However,  Appendix  J  is  written  in 
the  context  of  forward  (not  reverse) 
mortgages.  The  formulas  are  similar  to 
those  in  Appendix  J;  however,  to  ease 
compliance  and  avoid  confusion  about 
terminology,  definitions  and 
instructions  appropriate  for  reverse 
mortgages  are  placed  in  Appendix  K. 
The  final  rule  tracks  the  proposal, 
except  as  noted  below. 

(b)  Instructions  and  Equations  for  the 
Total  Annual  Loan  Cost  Rate 

(b)(5)  Number  of  Unit-Periods  Between 
Two  Given  Dates 

The  total  annual  loan  cost  rates  are 
based  on  an  assumption  that  the  reverse 
mortgage  transaction  begins  on  the  first 
day  of  the  month  in  which 
consummation  is  estimated  to  occur. 
The  total  annual  loan  cost  rates  are 
good-faith  projections  based  on  a 
number  of  assumptions.  The  Board 
believes  that  using  the  fractional  unit- 
periods  required  under  Appendix  J  for 
calculating  APRs  is  unnecessary  for 
these  disclosures,  and  has  omitted  many 
of  the  definitions  relating  to  time 
intervals. 

(b)(8)  Solution  of  General  Equation  by 
Iteration  Process 

Rather  than  restate  the  iteration 
process  required  to  be  used  in 
determining  total  annual  loan  cost  rates 
under  the  appendix,  the  regulation 
refers  lenders  to  Appendix  J  of  this 
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regulation  for  the  procedures  to  be 
followed. 

(b)(9)  Assumption  for  Discretionary 
Cash  Advances 

Some  reverse  mortgage  transactions 
p>ermit  the  consumer  to  control  when 
advances  are  received.  The  regulation 
requires  creditors  to  use  a  special 
assumption  for  calculating  the  total 
annual  loan  cost  rate  in  this  case. 
Creditors  must  assume  that  50  percent 
of  the  amount  of  the  credit  line  is 
advanced  when  the  consumer  becomes 
obligated  under  the  transaction  (at  the 
interest  rate  then  in  effect)  and  that  no 
further  advances  are  made  during  the 
remaining  term.  The  Board  Ijelieves  this 
assumption  is  appropriate  for  reverse 
mortgage  credit  lines,  given  that  the 
amount  and  timing  of  advances  (and, 
thus,  the  estimated  interest  owed)  are 
within  the  consumer's  control.  The 
assumption  used  in  the  final  rule  also  is 
consistent  with  HUD'S  HECM  program 
(and  with  Appendix  D's  requirements 
for  an  estimated  interest  figure  when  the 
amount  and  timing  of  construction  loan 
advances  are  unknown). 

Creditors  should  follow  this  approach 
for  estimating  interest  on  open-end 
reverse  mortgage  credit  lines.  Once  the 
interest  figure  is  determined,  creditors 
should  use  the  general  equation  in 
section  (b)(8)  of  this  appendix  to 
calculate  the  total  annual  loan  cost  rate. 

(b)(10)  Assumption  for  Variable-Rate 
Reverse  Mortgage  Transactions 

Regulation  Z  provides  that  to 
calculate  the  APR.  creditors  offering 
variable-rate  transactions  must  base 
disclosures  on  the  initial  interest  rate 
and  not  assume  the  rate  will  increase. 
The  Board  proposed  adopting  the  same 
convention  for  calculating  total  annual 
loan  cost  rates,  and  solicited  comment 
on  whether  the  assumption  used  in 
HUD's  HECM  program — the  "expected 
interest  rate" — was  more  appropriate. 
The  majority  of  commenters  favored  the 
use  of  the  initial  interest  rate  and  the 
Board  has  adopted  this  approach  in  the 
final  rule.  Commenters  also  requested 
information  on  how  to  calculate  the 
total  annual  loan  cost  rate  when  there  is 
an  initial  discount  rate.  Creditors  should 
apply  the  same  rules  for  calculating  the 
annual  loan  cost  rate  as  are  applied 
when  calculating  an  APR  for  a  loan  with 
an  initial  discount  rate  (§  226.17(c)). 

(b)(l  1)  Assumption  for  Closing  Costs 

The  regulation  requires  creditors  to 
assume  all  closing  and  other  consumer 
costs  are  financed  by  the  creditor.  These 
costs  are  generally  flnanced  as  a  part  of 
the  transaction,  and  the  Board  believes 
this  assumption  provides  uniformity. 


(c)  Examples  of  Total  Annual  Loan  Cost 
Rate  Computations 

Three  examples  are  provided  to  assist 
creditors  in  calculating  the  total  annual 
loan  cost  rate.  Some  figures  have  been 
corrected,  and  interest  rates  have  been 
added  to  the  examples. 

Reverse  Mortgage  Model  Form  and 
Sample  Form 

The  regulation  requires  that  the 
matrix  be  accompanied  by  a  disclosure 
substantially  similar  to  the  model  form 
in  this  paragraph.  Reverse  mortgages  are 
complicated  transactions,  and  the  Board 
believes  a  uniform  disclosure  will 
enhance  consumer  understanding  of  the 
proposed  transaction  and  promote 
informed  comparison  shopping. 

The  model  form  and  sample  form  are 
placed  in  this  appendix,  because  they 
apply  to  both  open-end  and  closed-end 
reverse  mortgage  transactions.  This 
avoids  publishing  the  forms  twice,  in 
Appendix  G  (Open-end  model  forms 
and  clauses)  and  Appendix  H  (Closed- 
end  model  forms  and  clauses).  The 
sample  form  has  technical  corrections  to 
some  figures. 

Appendix  L — Assumed  Loan  Periods 
for  Calculation  of  Total  Annual  Loan 
Cost  Rates 

The  law  requires  the  total  annual  loan 
cost  rate  disclosures  for  reverse 
mortgage  transactions  to  be  based  on  at 
least  three  assumed  loan  periods,  as 
determined  by  the  Board.  The  regulation 
tracks  the  assumed  loan  period 
requirements  of  HUD's  HECM  program 
(two  years,  a  period  equal  to  the 
youngest  consumer's  life  expectancy, 
and  a  period  1.4  times  that  consumer's 
life  expectancy),  and  adds  an  optional 
additional  loan  period  equal  to  one-half 
of  the  youngest  consumer's  life 
expectancy. 

■The  Board  proposed  using  the  U.S. 
Decennial  Life  Tables  for  the  life 
expectancy  figures.  These  tables  are 
published  by  the  Department  of  Health 
and  Human  Services  and  are  widely 
available  to  the  public.  The  Board 
solicited  comment  on  other  sources  of 
such  data.  Most  commenters  agreed 
with  the  use  of  the  U.S.  Decennial  Life 
Tables,  and  the  requirement  to  use  those 
tables  has  been  adopted  in  the  final  rule. 
The  figures  in  the  appendix  are  based 
on  data  currently  available,  that  is,  on 
tables  for  1979-1981,  as  rounded  to  the 
nearest  whole  year.  The  Board 
contemplates  updating  the  figures  as 
data  are  published  periodically. 

The  regulation  tracks  the  HECM 
program's  use  of  female  life  expectancy 
figures  for  calculating  total  annual  loan 
cost  rates  for  all  borrowers,  as  women 


are  estimated  to  comprise  the  majority 
of  borrowers  under  existing  reverse 
mortgage  programs. 

IV.  Regulatory  Flexibility  Analysis 

The  Board's  Office  of  the  Secretary 
has  prepared  an  economic  impact 
statement  on  the  amendments  to 
Regulation  Z.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  at  (202)  452-3245. 

V.  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13).  the 
amendments  were  reviewed  by  the 
Board  under  the  authority  delegated  to 
the  Board  by  the  Office  of  Management 
and  Budget  after  consideration  of 
comments  received  during  the  public 
comment  period. 

Regulation  Z  requires  creditors 
offering  mortgages  subject  to  §  226.32 
and  creditors  offering  reverse  mortgage 
transactions  to  furnish  to  consumers  at 
least  three  days  prior  to  consummation 
a  one-time  notice  disclosing  costs  of  the 
loan  and  reminding  consumers  that 
signing  an  application  or  receiving 
disclosures  does  not  require  the 
consumer  to  complete  the  transaction. 
Model  forms  are  adopted  to  ease 
compliance  for  creditors  furnishing 
Section  32  and  reverse  mortgage 
disclosures. 

The  Board  believes  that  the  types  of 
mortgage  products  that  trigger  these 
additional  disclosures  are  not  typically 
offered  by  state  member  banks;  thus,  the 
requirements  have  only  a  negligible 
impact  on  the  paperwork  burden  for 
state  member  banks.  Any  estimates  of 
paperwork  burden  for  institutions  other 
than  state  member  banks  that  are 
affected  by  the  amendments  would  be 
provided  by  the  federal  agency  or 
agencies  that  supervise  these  tenders. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Credit,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Truth  in 
lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  226  as  set  forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

2.  Section  226.1  is  amended  as 
follows: 


a.  Paragraph  (b)  is  revised; 

b.  Paragraph  (d)(5)  is  redesignated  as 
paragraph  (d)(6); 

c.  A  new  paragraph  (d)(5)  is  added; 
and 

d.  Redesignated  paragraph  (d)(6)  is 
revised. 

The  revisions  and  addition  read  as 
follows: 

§226.1     Authority,  purpose,  coverage, 
organization,  enforcement  and  liability. 

***** 

(b)  The  purpose  of  this  regulation  is 
to  promote  the  informed  use  of 
consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost.  The 
regulation  gives  consumers  the  right  to 
cancel  certain  credit  transactions  that 
involve  a  lien  on  a  consumer's  principal 
dwelling,  regulates  certain  credit  card 
practices,  and  provides  a  means  for  fair 
and  timely  resolution  of  credit  billing 
disputes.  The  regulation  does  not 
govern  charges  for  consumer  credit.  The 
regulation  requires  a  maximum  interest 
rate  to  be  stated  in  variable-rate 
contracts  secured  by  the  consumer's 
dwelling.  It  also  imposes  limitations  on 
home  equity  plans  that  are  subject  to  the 
requirements  of  §  226.5b  and  mortgages 
that  are  subject  to  the  requirements  of 
§226.32. 
•         •         •         •         * 

(d)*   •  * 

(5)  Subpart  E  relates  to  mortgage 
transactions  covered  by  §  226.32  and 
reverse  mortgage  transactions.  It 
contains  rules  on  disclosures,  fees,  and 
total  annual  loan  cost  rates. 

(6)  Several  appendices  contain 
information  such  as  the  procedures  for 
determinations  about  state  laws,  state 
exemptions  and  issuance  of  staff 
interpretations,  special  rules  for  certain 
kinds  of  credit  plans,  a  list  of 
enforcement  agencies,  and  the  rules  for 
computing  annual  percentage  rates  in 
closed-end  credit  transactions  and  total 
annual  loan  cost  rates  for  reverse 
mortgage  transactions. 
***** 

3.  In  §  226.2.  footnote  3  in  paragraph 
(a)(17)(i)  is  revised  to  read  as  follows: 

§  226.2    Definitions  and  rules  of 
construction. 

(a)*   •   * 
(17)  *   •   * 


(i) 


*  3  • 


'  A  person  regularly  extends  consumer  credit  only 
if  it  extended  credit  (other  than  credit  subject  to  the 
requirements  of  §  226.32)  more  than  25  times  (or 
more  than  5  times  for  transactions  secured  by  a 
dwelling)  in  the  preceding  calendar  year.  If  a  person 
did  not  meet  these  numerical  standards  in  the 
preceding  calendar  year,  the  numerical  standards 
shall  be  applied  to  the  current  calendar  year.  A 
person  regularly  extends  consumer  credit  if,  in  any 
12-month  period,  the  person  originates  more  than 


4.  In  §  226.5b,  paragraph  (f)(2) 
introductory  text  is  revised  and  a  new 
paragraph  (f)(4)  is  added  to  read  as 
follows: 

§  226.5b    Requirements  for  home  equity 
plans. 


(Q*     .     * 

(2)  Terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  advance  of  the  original  term 
(except  for  reverse  mortgage 
transactions  that  are  subject  to 
paragraph  (f)(4)  of  this  section)  unless: 
«        *        •        •        * 

(4)  For  reverse  mortgage  transactions 
that  are  subject  to  §  226.33,  terminate  a 
plan  and  demand  repayment  of  the 
entire  outstanding  balance  in  advance  of 
the  original  term  except: 

(i)  In  the  case  of  default; 

(ii)  If  the  consumer  transfers  title  to 
the  property  securing  the  note; 

(iii)  If  the  consumer  ceases  using  the 
property  securing  the  note  as  the 
primary  dwelling;  or 

(iv)  Upon  the  consumer's  death. 

***** 

5.  In  §  226.23.  footnote  48  in 
paragraph  (a)(3)  is  revised  to  read  as 
follows: 

§  226.23    Right  of  rescission. 

(a)*  •  * 


(3)   •     *     •48 


*  *  * 


6.  In  §  226.28.  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  226.28    Effect  on  State  laws. 

***** 

(b)  Equivalent  disclosure 
requirements.  If  the  Board  determines 
that  a  disclosure  required  by  state  law 
(other  than  a  requirement  relating  to  the 
finance  charge,  annual  percentage  rate, 
or  the  disclosures  required  under 
§  226.32)  is  substantially  the  same  in 
meaning  as  a  disclosure  required  under 
the  act  or  this  regulation,  creditors  in 
that  state  may  make  the  state  disclosure 
in  lieu  of  the  federal  disclosure.  *  *  * 
***** 

7.  Part  226  is  amended  by  adding  a 
new  Subpart  E  to  read  as  follows: 


one  credit  extension  that  is  subject  to  the 
requirements  of  §  226.32  or  one  or  more  such  credit 
extensions  through  a  mortgage  broker. 

"The  term  "material  disclosures"  means  the 
required  disclosures  of  the  annual  percentage  rate, 
the  finance  charge,  the  amount  financed,  the  total 
payments,  the  payment  schedule,  and  the 
disclosures  and  limitations  referred  to  in  §  226.32 
(c)  and  (d). 


Subpart  E— Special  Rules  for  Certain  Home 
Mortgage  Transactions 

Sec. 

226.31  General  rules. 

226.32  Requirements  for  certain  closed-end 
home  mortgages. 

226.33  Requirements  for  reverse  mortgages. 

Subpart  E— Special  Rules  for  Certain 
Home  Mortgage  Transactions 

§226.31    General  rules. 

(a)  Relation  to  other  subparts  in  this 
part.  The  requirements  and  limitations 
of  this  subpart  are  in  addition  to  and  not 
in  lieu  of  those  contained  in  other 
subparts  of  this  part. 

(b)  Form  of  disclosures.  The  creditor 
shall  make  the  disclosures  required  by 
this  subpart  clearly  and  conspicuously 
in  writing,  in  a  form  that  the  consumer 
may  keep. 

(c)  Timing  of  disclosure — (1) 
Disclosures  for  certain  closed-end  home 
mortgages.  "The  creditor  shall  furnish 
the  disclosures  required  by  §226.32  at 
least  three  business  days  prior  to 
consummation  of  a  mortgage  transaction 
covered  by  §  226.32. 

(i)  Change  in  terms.  After  complying 
with  paragraph  (c)(1)  of  this  section  and 
prior  to  consummation,  if  the  creditor 
changes  any  term  that  makes  the 
disclosures  inaccurate,  new  disclosures 
shall  be  provided  in  accordance  with 
the  requirements  of  this  subpart. 

(ii)  Telephone  disclosures.  A  creditor 
may  provide  new  disclosures  by 
telephone  if  the  consumer  initiates  the 
change  and  if,  at  consummation: 

(A)  The  creditor  provides  new  written 
disclosures;  and 

(B)  The  consumer  and  creditor  sign  a 
statement  that  the  new  disclosures  were 
provided  by  telephone  at  least  three 
days  prior  to  consummation. 

(iii)  Consumer's  waiver  of  waiting 
period  before  consummation.  The 
consumer  may,  after  receiving  the 
disclosures  required  by  paragraph  (c)(1) 
of  this  section,  modify  or  waive  the 
three-day  waiting  period  between 
delivery  of  those  disclosures  and 
consummation  if  the  consumer 
determines  that  the  extension  of  credit 
is  needed  to  meet  a  bona  fide  personal 
financial  emergency.  To  modify  or 
waive  the  right,  the  consumer  shall  give 
the  creditor  a  dated  written  statement 
that  describes  the  emergency, 
specifically  modifies  or  waives  the 
waiting  period,  and  bears  the  signature 
of  all  the  consumers  entitled  to  the 
waiting  period.  Printed  forms  for  this 
purpose  are  prohibited,  except  when  , 
creditors  are  permitted  to  use  printed 
forms  pursuant  to  §  226.23(e)(2). 

(2)  Disclosures  for  reverse  mortgages. 
The  creditor  shall  furnish  the 
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disclosures  required  by  §  226.33  at  least 
three  business  days  prior  to; 

(i)  Consummation  of  a  closed-end 
credit  transaction:  or 

(ii)  The  first  transaction  under  an 
open-end  credit  plan. 

(d)  Basis  of  disclosures  and  use  of 
estimates.  Disclosures  shall  reflect  the 
terms  of  the  legal  obligation  between  the 
parties.  If  any  information  necessary  for 
accurate  disclosure  is  unknown  to  the 
creditor,  the  creditor  shall  make  the 
disclosure  based  on  the  best  information 
reasonably  available  and  shall  state 
clearly  that  the  disclosure  is  an 
estimate. 

(e)  Multiple  creditors;  multiple 
consumers.  If  a  transaction  involves 
more  than  one  creditor,  only  one  set  of 
'disclosures  shall  be  given  and  the 
creditors  shall  agree  among  themselves 
which  creditor  must  comply  with  the 
requirements  that  this  part  imposes  on 
any  or  all  of  them.  If  there  is  more  than 
one  consumer,  the  disclosures  may  be 
made  to  any  consumer  who  is  primarily 
liable  on  the  obligation.  If  the 
transaction  is  rescindable  under 

§  226.15  or  §  226.23,  however,  the 
disclosiu^s  shall  be  made  to  each 
consumer  who  has  the  right  to  rescind. 

(f)  Effect  of  subsequent  events.  If  a 
disclosure  becomes  inaccurate  because 
of  an  event  that  occurs  after  the  creditor 
delivers  the  required  disclosures,  the 
inaccuracy  is  not  a  violation  of 
Regulation  Z  (12  CFR  part  226), 
although  new  disclosures  may  be 
required  for  mortgages  covered  by 
§226.32  under  paragraph  (c)  of  this 
section,  §  226.9(c),  §  226.19,  or  §  226.20. 

(g)  Accuracy  of  annual  percentage 
rate.  For  purposes  of  §  226.32,  the 
annual  percentage  yield  shall  be 
considered  accurate  if  it  is  accurate 
according  to  the  requirements  and 
within  the  tolerances  set  forth  in 
§226.22. 

§  226.32    Requirements  (or  certain  closed- 
end  home  mortgages. 

(a)  Coverage.  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  the 
requirements  of  this  section  apply  to  a 
consumer  credit  transaction  that  is 
secured  by  the  consumer's  principal 
dwelling,  and  in  which  either: 

(i)  The  annual  percentage  rate  at 
consummation  will  exceed  by  more 
than  10  percentage  points  the  yield  on 
Treasury  securities  having  comparable 
periods  of  maturity  to  the  loan  maturity 
as  of  the  fifteenth  day  of  the  month 
immediately  preceding  the  month  in 
which  the  application  for  the  extension 
of  credit  is  received  by  the  creditor;  or 

(ii)  The  total  points  and  fees  payable 
by  the  consumer  at  or  before  loan 
closing  will  exceed  the  greater  of  8 


percent  of  the  total  loan  amount,  or 
$400:  the  $400  figure  shall  be  adjusted 
annually  on  January  1  by  the  annual 
percentage  change  in  the  Consumer 
Price  Index  that  was  reported  on  the 
preceding  )une  1. 

(2)  This  section  does  not  apply  to  the 
following: 

(i)  A  residential  mortgage  transaction. 

(ii)  A  reverse  mortgage  transaction 
subject  to  §  226.33. 

(iii)  An  open-end  credit  plan  subject 
to  subpart  B  of  this  part. 

(b)  Definitions.  For  purposes  of  this 
subpart,  the  following  deHnitions  apply: 

(1)  For  purposes  of  paragraph  (a)(l)(ii) 
of  this  section,  points  and  fees  mean: 

(i)  All  items  required  to  he  disclosed 
under  §  226.4(a)  and  226.4(b),  except 
interest  or  the  time-price  differential; 

(ii)  All  compensation  paid  to 
mortgage  brokers;  and 

(iii)  All  items  required  to  be  disclosed 
under  §  226.4(c)(7)  (other  than  amounts 
held  for  future  payment  of  taxes)  unless 
the  charge  is  reasonable,  the  creditor 
receives  no  direct  or  indirect 
compensation  in  connection  with  the 
charge,  and  the  charge  is  not  paid  to  an 
affiliate  of  the  creditor. 

(2)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company, 
as  set  forth  in  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841  et 
seq.). 

(c)  Disclosures.  In  addition  to  other 
disclosures  required  by  this  part,  in  a 
mortgage  subject  to  this  section  the 
creditor  shall  disclose  the  following: 

(1)  Notices.  The  following  statement: 
"You  are  not  required  to  complete  this 
agreement  merely  because  you  have 
received  these  disclosures  or  have 
signed  a  loan  application.  If  you  obtain 
this  loan,  the  lender  will  have  a 
mortgage  on  your  home.  You  could  lose 
your  home,  and  any  money  you  have 
put  into  it,  if  you  do  not  meet  your 
obligations  under  the  loan." 

(2)  Annual  percentage  rate.  The 
annual  percentage  rate. 

(3)  Regular  payment.  The  amount  of 
the  regular  monthly  (or  other  periodic) 
payment. 

(4)  Variable-rate.  For  variable- rate 
transactions,  a  statement  that  the 
interest  rate  and  monthly  payment  may 
increase,  and  the  amount  of  the  single 
maximum  monthly  payment,  based  on 
the  maximum  interest  rate  required  to 
be  disclosed  under  §  226.30. 

(d)  Limitations.  A  mortgage 
transaction  subject  to  this  section  may 
not  provide  for  the  following  terms: 

(l)(i)  Balloon  payment.  For  a  loan 
with  a  term  of  less  than  five  years,  a 
payment  schedule  with  regular  periodic 
payments  that  when  aggregated  do  not 


fully  amortize  the  outstanding  principal 
balance. 

(ii)  Exception.  The  limitations  in 
paragraph  (d)(l)(i)  of  this  section  do  not 
apply  to  loans  with  maturities  of  less 
than  one  year,  if  the  purpose  of  the  loan 
is  a  "bridge"  loan  connected  with  the 
acquisition  or  construction  of  a  dwelling 
intended  to  become  the  consumer's 
principal  dwelling. 

(2)  Negative  amortization.  A  payment 
schedule  with  regular  periodic 
payments  that  cause  the  principal 
balance  to  increase. 

(3)  Advance  payments.  A  payment 
schedule  that  consolidates  more  than 
two  periodic  payments  and  pays  them 
in  advance  h'om  the  proceeds. 

(4)  Increased  interest  rate.  An 
increase  in  the  interest  rate  after  default. 

(5)  Rebates.  A  refund  calculated  by  a 
method  less  favorable  than  the  actuarial 
method  (as  defined  by  section  933(d)  of 
the  Housing  and  Community 
Development  Act  of  1992,  15  U.S.C. 
1615(d)),  for  rebates  of  interest  arising 
from  a  loan  acceleration  due  to  default. 

(6)  Prepayment  penalties.  Except  as 
allowed  under  paragraph  (d)(7)  of  this 
section,  a  penalty  for  paying  all  or  part 
of  the  principal  before  the  date  on 
which  the  principal  is  due.  A 
prepayment  penalty  includes  computing 
a  refund  of  unearned  interest  by  a 
method  that  is  less  favorable  to  the 
consumer  than  the  actuarial  method,  as 
defined  by  section  933(d)  of  the  Housing 
and  Community  Development  Act  of 
1992. 

(7)  Prepayment  penalty  exception.  A 
mortgage  transaction  subject  to  this 
section  may  provide  for  a  prepayment 
penalty  otherwise  permitted  by  law 
(including  a  refund  calculated  according 
to  the  rule  of  78s)  if: 

(i)  The  penalty  can  be  exercised  only 
for  the  first  five  years  following 
consummation; 

(ii)  The  source  of  the  prepayment 
funds  is  not  a  refinancing  by  the 
creditor  or  an  affiliate  of  the  creditor; 
and 

(iii)  At  consummation,  the  consumer's 
total  monthly  debts  (including  amounts 
owed  under  the  mortgage)  do  not  exceed 
50  percent  of  the  consumer's  monthly 
gross  income,  as  verified  by  the 
consumer's  signed  financial  statement,  a 
credit  report,  and  payment  records  for 
employment  income. 

(e)  Prohibited  acts  and  practices.  A 
creditor  extending  mortgage  credit 
subject  to  this  section  may  not: 

(1)  Repayment  ability.  Engage  in  a 
pattern  or  practice  of  extending  such 
credit  to  a  consumer  based  on  the 
consumer's  collateral  if,  considering  the 
consumer's  current  and  expected 
income,  current  obligations,  and 


employment  status,  the  consumer  will 
be  unable  to  make  the  scheduled 
payments  to  repay  the  obligation. 

(2)  Home  improvement  contracts.  Pay 
a  contractor  under  a  home  improvement 
contract  from  the  proceeds  of  a  mortgage 
covered  by  this  section,  other  than: 

(i)  By  an  instrument  payable  to  the 
consumer  or  jointly  to  the  consumer  and 
the  contractor;  or 

(ii)  At  the  election  of  the  consumer, 
through  a  third-party  escrow  agent  in 
accordance  with  terms  established  in  a 
written  agreement  signed  by  the 
consumer,  the  creditor,  and  the 
contractor  prior  to  the  disbursement. 

(3)  Notice  to  assignee.  Sell  or 
otherwise  assign  a  mortgage  subject  to 
this  section  without  furnishing  the 
following  statement  to  the  purchaser  or 
assignee:  "Notice:  This  is  a  mortgage 
subject  to  special  rules  under  the  federal 
Truth  in  Lending  Act.  Purchasers  or 
assignees  of  this  mortgage  could  be 
liable  for  all  claims  and  defenses  with 
respect  to  the  mortgage  that  the 
borrower  could  assert  against  the 
creditor." 

§  226.33    Requirements  for  reverse 
mortgages. 

(a)  Definition.  For  purposes  of  this 
subpart,  reverse  mortgage  transaction 
means  a  nonrecourse  consumer  credit 
obligation  in  which: 

(1)  A  mortgage,  deed  of  trust,  or 
equivalent  consensual  security  interest 
securing  one  or  more  advances  is 
created  in  the  consumer's  principal 
dwelling;  and 

(2)  Any  principal,  interest,  or  shared 
appreciation  or  equity  is  due  and 
payable  (other  than  in  the  case  of 
default)  only  after: 

(i)  The  consumer  dies; 
(ii)  The  dwelling  is  transferred;  or 
(iii)  The  consumer  ceases  to  occupy 
the  dwelling  as  a  principal  dwelling. 

(b)  Content  of  disclosures.  In  addition 
to  other  disclosures  required  by  this 
part,  in  a  reverse  mortgage  transaction 
the  creditor  shall  provide  the  following 
disclosures  in  a  form  substantially 
similar  to  the  model  form  found  in 
paragraph  (d)  of  Appendix  K  of  this 
part: 

(1)  Notice.  A  statement  that  the 
consumer  is  not  obligated  to  complete 
the  reverse  mortgage  transaction  merely 


because  the  consumer  has  received  the 
disclosures  required  by  this  section  or 
has  signed  an  application  for  a  reverse 
mortgage  loan. 

(2)  Total  annual  loan  cost  rates.  A 
good-faith  projection  of  the  total  cost  of 
the  credit,  determined  in  accordance 
with  paragraph  (c)  of  this  section  and 
expressed  as  a  table  of  "total  annual 
loan  cost  rates."  using  that  term,  in 
accordance  with  Appendix  K  of  this 
part. 

(3)  Itemization  of  pertinent 
information.  An  itemization  of  loan 
terms,  charges,  the  age  of  the  youngest 
borrower  and  the  appraised  property 
value. 

(4)  Explanation  of  table.  An 
explanation  of  the  table  of  total  annual 
loan  cost  rates  as  provided  in  the  model 
form  found  in  paragraph  (d)  of 
Appendix  K  of  this  part. 

(c)  Projected  total  cost  of  credit.  The 
projected  total  cost  of  credit  shall  reflect 
the  following  factors,  as  applicable: 

(1)  Costs  to  consumer.  AH  costs  and 
charges  to  the  consiuner,  including  the 
costs  of  any  annuity  the  consumer 
purchases  as  part  of  the  reverse 
mortgage  transaction. 

(2)  Payments  to  consumer.  All 
advances  to  and  for  the  benefit  of  the 
consumer,  including  annuity  payments 
that  the  consumer  will  receive  from  an 
annuity  that  the  consumer  purchases  as 
part  of  the  reverse  mortgage  transaction. 

(3)  Additional  creditor  compensation. 
Any  shared  appreciation  or  equity  in  the 
dwelling  that  the  creditor  is  entitled  by 
contract  to  receive. 

(4)  Limitations  on  consumer  liability. 
Any  limitation  on  the  consumer's 
liability  (such  as  nonrecourse  limits  and 
equity  conservation  agreements). 

(5)  Assumed  annual  appreciation 
rates.  Each  of  the  following  assumed 
annual  appreciation  rates  for  the 
dwelling: 

(i)  0  percent, 
(ii)  4  percent, 
(iii)  8  percent. 

(6)  Assumed  loan  period,  (i)  Each  of 
the  following  assumed  loan  periods,  as 
provided  in  Appendix  L  of  this  part: 

(A)  Two  years. 

(B)  The  actuarial  life  expectancy  of 
the  consumer  to  become  obligated  on 
the  reverse  mortgage  transaction  (as  of 


that  consumer's  most  recent  birthday). 
In  the  case  of  multiple  consumers,  the 
period  shall  be  the  actuarial  life 
expectancy  of  the  youngest  consumer 
(as  of  that  consumer's  most  recent 
birthday). 

(C)  The  actuarial  life  expectancy 
specified  by  paragraph  (c){6)(i)(B)  of  this 
section,  multiplied  by  a  factor  of  1.4  and 
rounded  to  the  nearest  full  year. 

(ii)  At  the  creditor's  option,  the 
actuarial  life  expectancy  specified  by 
paragraph  (c)(6)(i)(B)  of  this  section, 
multiplied  by  a  factor  of  .5  and  rounded 
to  the  nearest  full  year. 

9.  In  Part  226,  Appendix  H  is 
amended  by: 

a.  Revising  the  appendix  heading; 

b.  Revising  the  table  of  contents  at  the 
beginning  of  the  appendix;  and 

c.  Adding  a  new  H-16  Mortgage 
Sample  in  numerical  order. 

The  revisions  and  additions  read  as 
follows: 

Appendix  H  to  Part  226— Gosed-End  Model 
Forms  and  Clauses 

H-1— Credit  Sale  Model  Form  (§  226.18) 

H-2— Loan  Model  Form  (§  226.18) 

H-3 — Amount  Financed  Itemization  Model 

Form  (§  226.18(c)) 
H-4(A)— Variable-Rate  Model  Clauses 

(§  226.18(f)(1)) 
H-4(B)— Variable-Rate  Model  Clauses 

(§226.18(0(2)) 
H-4(C)— Variable-Rate  Model  Clauses 

(§  226.19(b)) 
H-4(D)— Variable-Rate  Model  Clauses 

(§  226.20(c)) 
H-5 — Demand  Feature  Model  Clauses 

(§226.18(1)) 
H-6 — Assumption  Policy  Model  Clause 

(§226.18(q)) 
H-7 — Required  Deposit  Model  Clause 

(§226.18(r)) 
H-8 — Rescission  Model  Form  (General) 

(§226.23) 
H-9 — Rescission  Model  Form  (Refinancing) 

(§226.23) 
H-10— Credit  Sale  Sample 
H-11 — Installment  Loan  Sample 
H-1 2 — Refinancing  Sample 
H-1 3 — Mortgage  with  Demand  Feature 

Sample 
H-14 — Variable-Rate  Mortgage  Sample 

(§  226.19(b)) 
H-1 5— Graduated  Payment  Mortgage  Sample 
H-16— Mortgage  Sample  (§  226.32) 
*         *         *         *         • 
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H-l(-Mortgac«  Sample 


You  are  nol  required  lo  complete  this  agreemenl  oierel)  because  you  have  received 
these  disclosures  or  have  signed  a  loan  application.    If  you  obtain  this  loan,  the 
lender  will  have  a  mortgage  on  your  home.    You  could  lose  your  home,  and  any 
money  you  have  put  into  it,  if  you  do  not  meet  your  obligatioos  under  the  loan. 

The  annual  percentage  rate  on  your  loan  will  be * 

Your  regular     Ifrequencvl      paymenc  will  be  $- 


(Your  interest  rate  may  increase     Increases  in  the  interest  rate  could  increase  your 
payment    The  highest  amouni  your  payment  could  uicrease  is  lo  $ ) 


MLINa  cooc  t210-01-C 

•         •<■•>• 

10.  In  Part  226,  a  new  Appendix  K  is 
added  to  read  as  foUowa: 

Appendix  K  lo  Part  228— Total  Annual  Loan 
Cost  Rate  Compulations  for  Reverse 
MtHlga^  Transactions 

(a)  Introduction.  Creditors  ar»  required  to 
disclose  a  series  of  total  annual  loan  cost 
rates  for  each  reverse  mortgage  transaction. 
This  appendix  contains  the  equations 
credilors  must  use  in  computing  the  total 
annual  loan  cost  rate  for  various  transactions, 
as  well  as  instructions,  explanations,  and 
examples  for  various  transactions.  This 
appendix  is  modeled  after  Appendix  )  of  this 
part  (Annual  Percentage  Rate*  Computations 
for  Closed-end  Credit  Transactions):  creditors 
should  consult  Appendix  J  of  this  part  for 
additional  guidance  in  using  tb«  formulas  for 
reverse  mortgages. 

(b)  Instructions  and  equations  for  the  total 
annual  loan  cost  rate. 

(1)  General  rule.  The  total  annual  loan  cost 
rate  shall  be  the  nominal  total  annual  loan 
cost  rate  determined  by  multiplying  the  unit- 
period  rate  by  the  number  of  unit-periods  in 
a  year. 

(2)  Term  of  the  transaction.  For  purposes 
of  total  annual  loan  cost  disclosures,  the  term 
of  a  reverse  mortgage  transaction  is  asstuned 
to  begin  on  the  flrst  of  the  month  in  which 
consummation  is  expected  to  occtir.  If  a  loan 
cost  or  any  portion  of  a  loan  cost  is  initially 
incurred  beginning  on  a  date  later  ttian 
consummation,  the  term  of  the  transaction  is 
assumed  to  begin  on  the  first  of  the  month 

in  which  that  loan  cost  is  incurred.  For 
puiposes  of  total  annual  loan  cost 
disclosures,  the  term  ends  on  each  of  the 
assumed  loan  periods  specified  in 
$  226.33(c)(6). 

(3)  Definitions  of  time  intervals. 

(i)  A  period  is  the  interval  of  time  between 
advances. 

(ii)  A  common  period  is  any  period  that 
occurs  more  than  once  in  a  transaction. 

(iii)  A  standard  interval  of  time  is  a  day, 
week,  semimonth,  month,  or  a  multiple  of  a 
week  or  a  month  up  to,  but  not  exceeding, 
1  year. 

(iv)  All  months  shall  l>e  considered  to  have 
an  equal  number  of  days. 

(4)  Unit-period. 

(i)  In  all  transactions  other  than  single- 
advance,  single-payment  transactions,  the 


unit-period  shall  t>e  that  common  period,  not- 
to  exceed  one  year,  that  occurs  most 
frequently  in  the  transaction,  except  that: 

(A)  If  two  or  more  common  periods  occur 
with  equal  frequency,  the  smaller  of  such 
common  pwriods  shall  be  the  unit-period;  or 

(B)  If  there  is  no  common  p>eriod  in  the 
transaction,  the  unit-period  shall  be  that 
period  which  is  the  average  of  all  periods 
rounded  to  the  nearest  whole  standard 
interval  of  time.  If  the  average  is  equally  near 
two  standard  intervals  of  time,  the  lower 
shall  l>e  the  unit-(>eriod. 

(ii)  In  a  single-advance,  single-payment 
transaction,  tne  unit-(ieriod  shall  l>e  the  term 
of  the  transaction,  but  shall  not  exceed  one 
year. 

(5)  Number  of  unit- periods  between  two 
given  dates. 

(i)  The  number  of  days  between  two  dates 
shall  be  the  numl>er  of  24-hour  intervals 
between  any  point  in  time  on  the  first  date 
to  the  same  point  in  time  on  the  second  date. 

(ii)  If  the  unit-period  is  a  month,  the 
number  of  full  unit-F>eriods  between  two 
dates  shall  be  the  number  of  months.  If  the 
unit-period  is  a  month,  the  number  of  unit- 
perioids  per  year  shall  l)e  12. 

(iii)  If  the  unit-period  is  a  semimonth  or  a 
multiple  of  a  month  not  exceeding  11 
months,  the  number  of  days  between  two 
dates  shall  be  30  times  the  number  of  full 
months.  The  numl>er  of  full  unit-periods, 
shall  l>e  determined  by  dividing  the  numlwr 
of  days  by  IS  in  the  case  of  a  semimonthly 
unit-period  or  by  the  appropriate  multiple  of 
30  in  the  case  of  a  multimonthly  unit-period. 
If  the  unit-period  is  a  semimonth,  the  numlier 
of  unit-periods  per  year  shall  be  24.  If  the 
number  of  unit-periods  is  a  multiple  of  a 
month,  the  number  of  unit-periods  per  year 
shall  be  12  divided  by  the  numlwr  of  months 
per  unit-period. 

(iv)  If  the  unit-period  is  a  day,  a  week,  or 
a  multiple  of  a  week,  the  number  of  full  unit- 
fwriods  shall  be  determined  by  dividing  the 
numt>er  of  days  tMtween  the  two  given  dates 
by  the  number  of  days  per  unit-period.  If  the 
unit-period  is  a  day,  the  numtier  of  unit- 
periods  per  year  shall  be  365.  If  the  unit- 
(jeriod  is  a  week  or  a  multiple  of  a  week,  the 
number  of  unit-pieriods  per  year  shall  be  52 
divided  by  the  number  of  weeks  per  unit- 
period. 

(v)  If  the  unit-period  is  a  year,  the  number 
of  full  unit-periods  between  two  dales  shall 
be  the  number  of  full  years  (each  equal  to  12 
months). 


(6)  Symbols.  The  symt>ols  used  to  express 
the  terms  of  a  transaction  in  the  equation  set 
forth  in  paragraph  (b)(8)  of  this  appendix  are 
defined  as  follows: 

A,=The  amount  of  each  periodic  or  lump- 
sum advance  to  the  consumer  under  the 
reverse  mortgage  transaction. 

i=Percentage  rate  of  the  total  annual  loan  cost 
per  unit-p>eriod,  expressed  as  a  decimal 
equivalent. 

j=The  number  of  unit-periods  until  the  jth 
advance. 

n=The  numt»er  of  unit-jjeriods  between 
consummation  and  repayment  of  the 
debt. 

P„=Min  (Bal„,  VaD.  This  is  the  maximum 
amount  that  the  creditor  can  be  repaid  at 
the  specified  loan  term. 

Bal„=L,oan  t>alance  at  time  of  repayment, 
including  all  costs  and  fees  incurred  by 
the  consumer  (including  any  shared 
appreciation  or  shared  equity  amount) 
compounded  to  time  n  at  the  creditor's 
contract  rate  of  interest. 

Valn=Valo  (1  -f  a)y.  where  Valo  is  the  property 
value  at  consummation,  a  is  the  assumed 
aimual  rate  of  appreciation  for  the 
dwelling,  and  y  is  the  number  of  years 
in  the  assumed  term.  Vain  must  be 
reduced  by  the  amount  of  any  equity 
reserved  for  the  consumer  by  agreement 
between  the  parties,  or  by  7  percent  (or 
the  amount  or  percentage  sp>ecified  in 
the  credit  agreement),  if  the  amount 
required  to  be  repaid  is  limited  to  the  net 
proceeds  of  sale. 

£=The  summation  operator. 
Symbols  used  in  the  examples  shown  in 

this  appendix  are  defined  as  follows: 

FV,_i  =  The  future  value  of  I  per  unit  period 
for  X  unii  periods,  first  idvancc  due 
immediately  (at  time  =  0,  which  is 
consummaDon) 


=  (l-»-i)*-»-(l-»-i)*"'-i-(l  +  i)';or 
=  0^x0.0 

w=The  number  of  unit-periods  per  year. 


I=wi  X  I00=the  nominal  total  aimual  loan  cost 
rate. 

(7)  General  equation.  The  total  annual  loan 
cost  rate  for  a  reverse  mortgage  transaction 
must  be  determined  by  first  solving  the 
following  formula,  which  sets  forth  the 
relationship  between  the  advances  to  the 
consumer  and  the  amount  owed  to  the 
creditor  under  the  terms  of  the  reverse 
mortgage  agreement  for  the  loan  cost  rate  per 
unit-period  (the  loan  cost  rate  per  unit-period 
is  then  multiplied  by  the  number  of  unit- 
periods  per  year  to  obtain  the  total  annual 
loan  cost  rate  I;  that  is,  1  =  wi): 


n-i 


P„=350FV24^i,or 


(l  +  i)"-l 


f>„=350x 


x(l  +  i) 


5:A.(i+ir=p„ 


i=o 
(8)  Solution  of  general  equation  by 
iteration  process,  (i)  The  general  equation  in 
paragraph  (b)(7)  of  this  appendix,  when 
applied  to  a  simple  transaction  for  a  reverse 
mortgage  loan  of  equal  monthly  advances  of 
$350  each,  and  with  a  total  amount  owed  of 
$14,313.08  at  an  assumed  repayment  period 
of4wo  years,  takes  the  special  form: 


Using  the  iteration  procedures  found  in  steps 
1  through  4  of  (b)(9)(i)  of  Appendix  J  of  this 
part,  the  total  annual  loan  cost  rate,  correct 
to  two  decimals,  is  48.53%. 

(ii)  In  using  these  iteration  procedures,  it 
is  expected  that  calculators  or  computers  will 
be  programmed  to  carry  all  available 
decimals  throughout  the  calculation  and  that 
enough  iterations  will  be  pierformed  to  make 
virtually  certain  that  the  total  annual  loan 
cost  rate  obtained,  when  rounded  to  two 
decimals,  is  correct.  Total  annual  loan  cost 
rates  in  the  examples  below  were  obtained  by 
using  a  10-digit  programmable  calculator  and 
the  iteration  procedure  described  in 
Appendix  J  of  this  part. 

(9)  Assumption  for  discretionary  cash 
advances.  If  the  consumer  controls  the  timing 
of  advances  made  after  consummation  (such 
as  in  a  credit  line  arrangement),  the  creditor 
must  use  the  general  formula  in  paragraph 
(b)(7)  of  this  appendix.  The  total  annual  loan 
cost  rate  shall  be  based  on  the  assumption 
that  50  percent  of  the  principal  loan  amount 
is  advanced  at  closing,  or  in  the  case  of  an 
open-end  transaction,  at  the  time  the 
consumer  becomes  obligated  under  the  plan. 


Creditors  shall  assume  the  advances  are 
made  at  the  interest  rate  then  in  effect  and 
that  no  further  advances  are  made  to,  or 
repayments  made  by,  the  consumer  during 
the  term  of  the  transaction  or  plan. 

(10)  Assumption  for  variable-rate  reverse 
mortgage  transactions.  If  the  interest  rate  for 
a  reverse  mortgage  transaction  may  increase 
during  the  loan  term  and  the  amount  or 
timing  is  not  known  at  consummation, 
creditors  shall  base  the  disclosures  on  the 
initial  interest  rate  in  effect  at  the  time  the 
disclosures  are  provided. 

(11)  Assumption  for  closing  costs.  In 
calculating  the  total  annual  loan  cost  rate, 
creditors  shall  assume  all  closing  and  other 
consumer  costs  are  financed  by  the  creditor. 

(c)  Examples  of  total  annual  loan  cost  rate 
computations. 

(1)  Lump-sum  advance  at  consummation. 
Lumf>-sum  advance  to  consumer  at 

consummation:  $30,000 
Total  of  consumer's  loan  costs  financed  at 

consummation:  $4,500 
Contract  interest  rate:  11.60% 
Estimated  time  of  repayment  (based  on  life 

expectancy  of  a  consumer  at  age  78):  10 

years  « 

Appraised  value  of  dwelling  at 

consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 

4% 


P,2o  =  Min  (109,441.32, 137,662.72) 
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30,000(1  +  i)'^°"°+ X  0(1  +  i)     "•'  =  109,441.32 
=.010843293 


Total  annual  loan  cost  rate  (100(.010843293 
x  12))  =  13.01% 


(2)  Monthly  advance  beginning  at 
consummation. 
Monthly  advance  to  consumer,  beginning  at 

consummation:  $492.51 
Total  of  consumer's  loan  costs  financed  at 

consummation:  $4,500 
Contract  interest  rate:  9.00% 


Estimated  time  of  rejjayment  (based  on  life 

expectancy  of  a  consumer  at  age  78):  10 

years 
Appraised  value  of  dwelling  at 

consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 

8% 


P,2o  =  Min  (107,053.63, 200,780.02) 


492.5  Ix 


(l-hi)'^°-l 


x(l  +  i) 


=  107,053.63 


i  =.009061 140 


Total  annual  loan  cost  rate  (100(.009061140 

X  12))=10.87% 
(3)  Lump  sum  advance  at  consummation 
and  monthly  advances  thereafter. 
Lump  sum  advance  to  consumer  at 

consummation:  $10,000 
Monthly  advance  to  consumer,  beginning  at 

consummation:  $725 


Total  of  consumer's  loan  costs  financed  at 

consummation:  $4,500 
Contract  rate  of  interest:  8.5% 
Estimated  time  of  repayment  (based  on  life 

exfiectancy  of  a  consumer  at  age  75):  12 

years 


Appraised  value  of  dwelling  at 

consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 

8% 


UMI 
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P,^  =  Min  (221.818.30. 234.189.82) 
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1 0.000(1 +  i)'**^  +  X  725(1  +  1)'**"^  =  221.818.30 
r-o 
i  =.007708844 


ToUl  annual  loan  cost  rate  (100(007708844 
X  12))  =  9.25% 

(d)  Reverse  mortgage  model  fonn  and 
sample  form. 

(1)  Model  form. 

Total  Annual  Loan  Caat  Rata 

Loan  Terms 

Age  of  youngest  borrower 


Appraised  property  value: 
Interest  rate: 
Monthly  advance: 
Initial  draw: 
Line  of  credit: 

Initial  Loan  Charges 

Closing  costs: 

Mortgage  insurance  pramium: 


Annuity  cost: 

Monthly  Loan  Charges 

Servicing  fee: 

Other  Charges: 

Mortgage  insurance: 
Shared  Appreciation: 

Repayment  Limits 


Assumed  annual  appreciation 


0% 
4% 
8% 


Total  annual  loan  cost  rate 


2-year  loan 
term 


[    j-year 
loan  teim) 


I  1 
I  1 
I    I 


I    )-year 
loan  term 


[    1-year 
loan  term 


The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  the  longer  you  keep  a  reverse 
mortgage,  the  lower  the  total  annual  loan  cost 
rate  will  be. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illustrates  the  cost  for  three 
(four)  loan  terms:  2  years,  (half  of  life 
expectancy  for  someoneyour  age,)  that  life 
expectancy,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciates  at  three  different  rates:  0%,  4% 
and  8%. 

The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 


include  principal,  interest,  closing  costs, 
mortgage  insurance  premiums,  annuity  costs, 
and  servicing  costs  (but  not  costs  when  you 
sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 

Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  To 
Complete  This  Loan 

(2)  Sample  Form. 
Total  Annual  Loan  Cost  Rate 

Loan  Terms 

Age  of  youngest  borrower  75 
Appraised  property  value:  SlOO.tXX) 
Interest  rate:  9% 


Monthly  advance:  S301.80 
Initial  draw:  Si, 000 
Line  of  credit:  S4.000 

Initial  Loan  Charges 

Closing  costs:  $5,000 

Mortgage  insurance  premium:  None 

Annuity  cost:  None 

Monthly  Loan  Charges 

Servicing  fee:  None 

Other  Charges 

Mortgage  insurance:  None 
Shared  Appreciation:  None 

Repayment  Limits 

Net  proceeds  estimated  at  93%  of  projected 
home  sale 


Total  annual  loan  cost  rate 

Assumed  annual  appreciation 

2-year  loan 
term 

[6-year  loan 
term) 

1 2-year 
loantemn 

17-year 
loan  term 

0%                   

39.00% 
39.00% 
39.00% 

[14.94%) 
[14.94%) 
[14.94%) 

9.86% 
11.03% 
11.03% 

3.87% 

4%       

10.14% 

8%  

10.20% 

The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  the  longer  you  keep  a  reverse 
mortgage,  the  lower  the  total  annual  loan  cost 
rate  will  be. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illustrates  the  cost  for  three 
(four)  loan  terms:  2  years,  [half  of  life 
expectancy  for  someone  your  age.)  that  life 
expectancy,  and  1.4  times  that  life 
exfiectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciates  at  three  different  rates.  0%,4% 
and  8%. 


The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 
include  principal,  interest,  closing  costs, 
mortgage  insurance  premiums,  annuity  costs, 
and  servicing  costs  (but  not  dispiosition 
costs — costs  when  you  sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 

Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  To 
Complete  This  Loan 

11.  In  Part  226,  a  new  Appendix  L  is 
added  to  read  as  follows: 


Appendix  L  to  Part  226 — Assumed  Loan 
Periods  for  Computations  of  Total  Annual 
Loan  Cost  Rales 

(a)  Required  tables.  In  calculating  the  total 
annual  loan  cost  rates  in  accordance  with 
Appendix  K  of  this  part,  creditors  shall 
assume  three  loan  periods,  as  determined  by 
the  following  table. 

(b)  Loan  periods. 

(1)  Loan  Period  1  is  a  two-year  loan  period. 

(2)  Loan  Period  2  is  the  life  expectancy  in 
years  of  the  youngest  borrower  to  become 
obligated  on  the  reverse  mortgage  loan,  as 
shown  in  the  U.S.  Decennial  Life  Tables  for 
1979-1981  for  females,  rounded  to  the 
nearest  whole  year. 


(3)  Loan  Period  3  is  the  life  expectancy 
figure  in  Loan  Period  3.  multiplied  by  1.4 
and  rounded  to  the  nearest  full  year  (life 


expectancy  figures  at  .5  have  been  rounded 
up  to  1). 

(4)  At  the  creditor's  option,  an  additional 
period  may  be  included,  which  is  the  life 


expectancy  figure  in  Loan  Period  2. 
multiplied  by  .5  and  rounded  to  the  nearest 
full  year  (life  expectancy  figures  at  .5  have 
been  rounded  up  to  1). 


Age  of  youngest  borrower 

Loan  penod 
1  (in  years) 

[Optional 
loan  period 
(in  years)] 

Loan  period 
2  (life  ex- 
pectancy) 
(in  years) 

Loan  penod 
3  (in  years) 
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2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

[111 
[10] 
[10] 
[9] 
[9] 
[9] 
[8] 
[8] 
(81 
[7] 
[7] 

m 

[6] 
[6] 
[6] 
(5) 
[5] 
[5] 
[5) 
(4) 
[4) 
[4] 
(4] 
[3] 
[3] 
[3] 
[3] 
[3] 
[3] 
(2) 
[2) 
[2] 
[2] 
[2] 

21 

20 

19 

18 

18 

17 

16 

16 

15 

14 

13 

13 

12 

12 

11 

10 

10 

9 

9 

8 

8 

7 

7 

6 

6 

6 

5 

5 

5 

4 

4 

4 

4 

3 

29 

28 

27 

25 

25 

24 

22 

22 

21 

20 

18 

18 

17 

17 

15 

14 

14 

13 

13 

11 

11 

10 

10 

8 

8 

8 

7 

7 

7 
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64   „.. 

65   

66   

67  

68  

69  

70  

71    

72  

73  

74 

75  

76  

77  

78  

79  

80 

81    

82  

83 

84   

85 : 

86  

87  

88  

89 

90 

91    

6 
6 
6 
6 

A 

92  

93  

94   

95  and  over 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20, 1995. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[PR  Doc.  95-7231  Filed  3-23-95;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Regulations; 
Handicapped  Workshop  Participation 
in  Small  Business  Set-Aside  Contracts 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  hereby  amends  its 
size  regulations  to  include  public  or 
private  organizations  for  the 
handicapped  as  eligible  concerns  to 
participate  in  small  business  set-aside 
contracts  during  fiscal  year  1995,  in  an 
aggregate  amount  not  to  exceed 


$40,000,000.  Section  305  of  the  Small 
Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994  expanded  the  eligibility  of 
entities  which  may  participate  in  small 
business  set-aside  contracts  to  include 
public  or  private  organizations  for  the 
handicapped  during  fiscal  year  1995. 
Handicapped  organizations  had  been 
eligible  for  set-aside  contracts  during 
fiscal  years  1989  through  1993. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
March  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  (202)  205-6840. 

121.601.  The  Small  Business 
Administration  Reauthorization  and 
Amendments  Act  of  1994  amended 
Section  15(c)  of  the  Act,  15  U.S.C. 
644(c),  by  expanding  the  eligibility  of 
entities  which  may  participate  in  small 
business  set-aside  contracts  to  include 
public  or  private  organizations  for  the 
handicapped  during  fiscal  year  1995. 
See  Public  Law  103-403,  Section  305. 


However,  this  statutory  revision  limits 
the  extent  of  participation  by  public  or 
private  handicapped  organizations  in 
small  business  set-aside  awards  to  an 
aggregate  amount  not  to  exceed 
$40,000,000.  The  Act  further  provides 
that  Federal  agencies  making  awards  to 
such  organizations  pursuant  to 
provisions  of  this  Act  may  use  multi- 
year  contracts,  if  appropriate. 

This  statutory  provision  reinstates  the 
eligibility  of  public  or  private 
handicapped  organizations  previously 
authorized  by  Public  Law  100-590  for 
fiscal  years  1989  through  1993.  Sections 
121.2001  through  121.2005  of  the  Small 
Business  Size  Regulations  prescribe 
regulations  governing  the  participation 
of  public  or  private  handicapped 
organization  on  small  business  set-aside 
contracts.  The  regulations  include  the 
definition  of  terms,  procedures  for 
protesting  the  status  of  an  offeror 
asserting  eligibility  as  a  handicapped 
organization,  and  procedures  for  filing 
appeals  of  an  award  to  a  handicapped 
organization  on  the  basis  of  severe 
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economic  injury  to  a  small  business 
concern  as  a  result  of  a  proposed  award. 
Although  these  regulations  were 
originally  established  for  awards  made 
during  fiscal  years  1989-93.  they  have 
remained  in  effect  and  will  generally 
apply  to  awards  made  in  fiscal  year 
1995. 

However.  Sections  121.2004  and 
121.2005  are  now  being  revised  to 
incorporate  the  current  title  and  address 
of  the  SBA  official  responsible  for 
deciding  protests  concerning  the 
eligibility  of  a  handicapped  organization 
and  appeal  of  awards  based  on  severe 
economic  impact  on  small  business.  An 
internal  reorganization  of  the  SBA 
included  the  renaming  of  the  "Office  of 
Procurement  Assistance"  to  the  "Office 
of  Government  Contracting."  The 
responsibilities  of  the  Office  of 
Government  Contracting,  however, 
include  those  of  the  former  Office  of 
Procurement. 

The  SBA  is  publishing  this  regulation 
as  a  final  rule  without  notice  and 
opportunity  for  public  comment  since 
the  SBA  is  merely  adopting  the  statutory 
language  into  its  regulations  to 
recognize  the  eligibility  granted  to 
public  or  private  handicapped 
organizations  to  participate  in  small 
business  set-aside  contracts  during 
fiscal  year  1995.  In  addition,  the  change 
to  the  title  of  the  Agency  official 
responsible  for  deciding  protests  and 
appeals  concerning  small  business  set- 
aside  awards  to  handicapped 
organizations  is  a  matter  of  Agency 
management  and  personnel  and  is. 
therefore,  published  without  notice  and 
comment  pursuant  to  5  U.S.C.  553(a)(2). 

Compliance  With  Executive  Orders 
12612, 127B8  and  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
and  the  Paperwork  Reduction  Act  (44.. 
U.S.C.  Chapter  3501  el  seq.) 

The  SBA  certifies  that  this  rule  is  not 
a  significant  rule  within  the  meaning  of 
Executive  Order  12866  and  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  entities  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  This 
rule  does  not  impose  costs  upon  the 
businesses  which  might  be  affected  by 
it.  Because  the  rule  will  have  no  effect 
on  the  amount  or  dollar  value  of  any 
contract  requirement  or  the  number  of 
requirements  reserved  for  the  small 
business  set-aside  program,  it  will  not 
have  an  annual  economic  effect  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy. 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35.  SBA 


certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements.  For  purposes  of  Executive 
Order  12612.  SBA  certifies  that  this  rule 
does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
purposes  of  Executive  Order  12778.  the 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
2  of  this  order. 

For  the  reasons  set  forth  above.  Title 
13.  Code  of  Federal  Regulations  (CFR). 
is  amended  as  set  forth  below. 

List  of  Subiects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  business. 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a).  and  644(c):  and  Pub.  L.  102-486.  106 
Stat.  2776,  3133. 

2.  Section  121.2001  is  revised  to  read 
as  follows: 

S  121.2001     Statutory  basis. 

(a)  The  Small  Business  Act.  as 
amended  by  Public  Law  103^03. 
provides  that  public  or  private 
organizations  for  the  handicapped  shall 
be  eligible  to  participate  in  small 
business  set -aside  contracts  for  fiscal 
year  1995  in  an  aggregate  amount  not  to 
exceed  $40,000,000.  See  15  U.S.C. 
644(c)(2)(A). 

(b)  Agencies  awarding  one  or  more 
contracts  to  such  a  handicapped 
organization  may  use  muhi-year 
contracts,  if  appropriate.  See  15  U.S.C. 
644(c)(7). 

(c)  Awards  to  public  or  private 
organizations  for  the  handicapped  may 
be  appealed  to  SBA  when  a  small 
business  experiences  or  is  likely  to 
experience  severe  economic  injury  as  a 
result  of  the  proposed  award  to  an 
organization  for  the  handicapped.  Any 
eligible  concern  wishing  to  appeal  must 
file  its  appeal  with  the  SBA  within  10 
days  after  the  announcement  of  the 
proposed  award  to  which  the  appeal 
relates.  The  SBA  is  afforded  30  days 
from  the  date  the  appeal  is  filed  to 
consult  with  the  Executive  Director  of 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped. 

3.  Section  121.2004  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(5)  to 
read  as  follows: 

$121.2004    Protest  of  eligibility. 

***** 


(c)  Procedure  for  protest.  (1)  Protests 
shall  be  submitted  to  the  contracting 
officer  who  shall  promptly  forward 
them  to  the  Associate  Administrator  for 
Government  Contracting.  Small 
Business  Administration.  409  Third 
Street  SW..  Washington.  DC  20416.  The 
Associate  Administrator  shall  be  the 
deciding  official  for  purposes  of  protests 
under  this  section. 
•        •        •        •        • 

(5)  The  Associate  Administrator  for 
Government  Contracting  shall  consult 
with  the  Executive  Director  of  the 
Committee  for  Purchases  from  the  Blind 
and  Other  Severely  Handicapped  before 
renderings  determination. 
***** 

4.  Section  121.2005  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  121.2005    Appeal  of  economic  Impact 

***** 

(c)  Procedure  for  appeal.  (1)  Appeals 
shall  be  submitted  to  the  contracting 
officer  who  shall  promptly  forward 
them  to  the  Associate  Administrator  for 
Government  Contracting,  Small 
Business  Administration.  409  Third 
Street  SW..  Washington.  DC  20416.  The 
Associate  Administrator  shall  be  the 
deciding  official  for  purposes  of  appeals 
under  this  section. 
***** 

Dated:  February  15, 1995. 
Philip  Lader. 
Administrator. 
jFR  Doc.  95-6978  Filed  3-23-95:  8:45  ami 

BILUNQ  COOe  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  635 

General  Material  Requirements;  Buy 
America  Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  nationwide  waiver  of 
Buy  America  for  pig  iron  and  processed, 
pelletized.  and  reduced  iron  ore. 

SUMMARY:  The  FHWA  is  hereby  granting 
a  nationwide  waiver  of  the  Buy  America 
requirements  for  certain  iron 
components  used  in  the  manufacture  of 
steel  and/or  iron  materials.  Based  on  the 
findings  of  a  nationwide  review,  and 
after  analyzing  the  comments  submitted 
in  response  to  the  waiver  propyosal.  the 
FHWA  believes  that  the  supply  from 
domestic  sources  of  pig  iron  and 
processed,  pelletized.  and  reduced  iron 
ore  is  not  adequate  to  permit  full 


compliance  with  the  Buy  America 
requirements.  This  action  permits  the 
use  of  pig  iron  and  processed, 
pelletized.  and  reduced  iron  ore 
manufactured  outside  of  the  United 
States  to  be  used  in  the  domestic 
manufacturing  process  for  steel  and/or 
iron  materials  used  in  Federal-aid 
highway  construction  projects. 
EFFECTIVE  DATE:  March  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  L.  Eller,  Office  of  Engineering. 
(202)  366-0392  or  Mr.  Wilbert  Baccus. 
Office  of  the  Chief  Counsel.  (202)  366- 
0780.  Federal  Highway  Administration. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  23  CFR  635.410(c)(6). 
the  FHWA  hereby  provides  notice  that 
it  is  granting  a  nationwide  waiver  of  the 
requirements  of  23  CFR  635.410,  Buy 
America  requirements,  for  pig  iron  and 
processed,  pelletized.  and  reduced  iron 
ore.  Pig  iron  is  made  from  molten  iron 
which  has  been  cast  in  the  shape  of 
"pigs"  as  it  comes  from  a  blast  furnace. 
Processing,  pelletizing,  and  reducing 
iron  ore  are  methods  by  which  raw  iron 
ore  is  improved  to  produce  enriched 
ore. 

Section  635.410  provides,  with 
exceptions,  that  no  Federal-aid  highway 
construction  project  using  steel  or  iron 
materials  is  authorized  to  proceed 
unless  all  manufacturing  processes  for 
these  materials,  including  the 
application  of  coatings  for  such 
materials,  occur  in  the  United  States. 
Because  the  domestic  supply  of  pig  iron 
and  processed,  pelletized.  and  reduced 
iron  ore  is  not  adequate,  a  nationwide 
waiver  of  these  requirements  is  being 
granted  for  these  specific  iron 
components.  Items  not  specifically 
included  in  the  waiver  remain  subject  to 
the  Buy  America  requirements. 

The  basis  for  the  nationwide  waiver  is 
that  pig  iron  and  processed,  pelletized. 
and  reduced  iron  ore  are  not  produced 
in  the  United  States  in  sufficient  and 
reasonably  available  quantities  which 
are  of  a  satisfactory  quality.  Therefore, 
imposing  Buy  America  requirements  on 
these  materials  is  not  in  the  public 
interest. 

On  August  23.  1994.  the  FHWA 
published  a  notice  (59  FR  43376)  and 
requested  comments  on  the  proposed 
nationwide  waiver  and  the  availability 
of  a  domestic  supply  of  the  components 
included  in  the  waiver.  Ten  comments 
were  received  to  FHWA  Docket  No.  94- 
18.  All  10  commentors  were  supportive 
of  the  waiver,  although  some  questioned 
the  need  for  waiver. 


Several  commentors  concluded  that 
domestic  supplies  of  pig  iron  and 
processed,  pelletized,  and  reduced  iron 
ore  are  either  inadequate  or  nonexistent 
in  their  region  of  the  United  States. 
Supplies  were  believed  to  be  inadequate 
now  and  in  the  future.  One  commentor 
offered  analysis  of  the  current  domestic 
pig  iron  supply,  performed  by  an 
outside  consultant.  Its  analysis  showed 
that  the  volume  of  available  domestic 
pig  iron  is  insufficient  to  supply  the 
electric  furnace  steel  producers  in  the 
United  States.  Of  the  23  blast  furnace 
sites  in  the  United  States  the  analysis 
showed  that  only  four  currently  sell  pig 
iron.  No  commentor  stated  that  the 
domestic  supply  of  pig  iron  and 
processed,  pelletized,  and  reduced  iron 
ore  is  adequate.  The  FHWA  concludes 
that  the  waiver  is  substantiated  due  to 
the  unavailability  of  pig  iron. 

Although  supportive  of  the  waiver 
several  commentors  questioned  the 
need  for  a  waiver,  since  they  believed 
that  pig  iron  and  processed,  pelletized, 
and  reduced  iron  ore  were  already 
exempt  from  the  Buy  America 
requirements.  Their  belief  was  based  on 
the  idea  that  the  Buy  America 
requirements  apply  only  to  products 
further  along  in  the  manufacturing 
process  of  steel  and  iron.  The  FHWA 
has  previously  stated  that  products  of  a 
manufacturing  process  are  not  exempt 
from  the  Buy  America  requirements.  On 
November  25,  1983,  the  FHWA 
published  a  final  rule  (48  FR  53099)  of 
the  Buy  America  requirements  to 
implement  procedures  required  by  §  165 
of  the  Surface  Transportation  Assistance 
Act  (STAA)  of  1982  (Pub.  L.  97^24). 
The  final  rule's  discussion  of 
manufactured  materials  stated  that 
"Raw  materials  used  in  the  steel  *   *   * 
product  may  be  imported.  AH 
manufacturing  processes  to  produce 
steel*   *   *  products  must  occur 
domestically.  Raw  materials  are 
materials  such  as  iron  ore  •   *  *  (and] 
waste  products  *   *    •  which  are  used  in 
the  manufacturing  process  to  produce 
the  steel  *   *   *  products"  (48  FR  53099, 
53103).  Consistent  with  this 
interpretation,  pig  iron  and  processed, 
pelletized,  and  reduced  iron  ore  are 
products  of  a  manufacturing  process 
and  thus  subject  to  the  Buy  America 
requirements. 

At  least  one  commentor  questioned 
whether  the  FHWA's  Buy  America 
regulation  applies  to  certain  alloys 
required  in  the  production  of  steel  and/ 
or  iron  materials.  Even  though  most  of 
these  alloys  are  unavailable  from 
domestic  sources,  alloys  were  not 
addressed  in  the  1983  final  rule.  Similar 
to  the  treatment  of  raw  iron  ore,  alloys 
in  their  raw  state  may  be  imported  for 


use  in  the  domestic  manufacturing 
process  of  steel  and/or  iron  materials. 
Furthermore,  processed  alloys,  alone, 
are  not  considered  to  be  steel  or  iron 
materials  under  the  Buy  America 
regulation.  Thus,  unless  alloys  have 
been  processed  or  refined  to  include 
substantial  amounts  of  steel  and/or  iron 
materials,  they  are  not  subject  to  the 
Buy  America  requirements. 

(Pub.  L.  97-424.  §  165,  96  Stat.  2097,  2136, 
as  amended  by  Pub.  L.  98-229.  §  10.  98  Stat. 
55.  57,  and  Pub.  L.  102-240,  §§  1041. 1048, 
105  Stat.  1914.  1993,  1999;  23  U.S.C.  315:  49 
CFR  1.48:  23  CFR  635.410) 

Issued  on:  March  20, 1995. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

|FR  Doc.  95-7362  Filed  3-21-95;  3:49  pm) 

BILUNG  CODE  4910-22-^ 


National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1313 
[Docket  No.  89-02;  Notice  7] 
RIN2127-AD01 

Incentive  Grant  Criteria  for  Drunk 
Driving  Prevention  Programs 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Interim  final  rule;  reopening  of 
comment  period. 

summary:  On  August  9.  1994.  (59  FR 
40471)  NHTSA  published  an  interim 
final  rule,  amending  the  criterion  in  part 
1313  for  a  supplemental  grant  for  States 
that  deem  persons  under  age  21  who 
operate  a  motor  vehicle  with  a  BAG  of 
0.02  or  greater  to  be  driving  while 
intoxicated.  The  interim  final  rule 
requested  comments  on  the  amendment. 
Today's  notice  reopens  the  comment 
period  to  provide  States,  national 
organizations  and  other  interested 
persons  an  additional  opportunity  to 
comment  on  the  amendment. 
DATES:  The  comment  period  for  NHTSA 
Docket  No.  89-02;  Notice  6  is  reopened 
so  that  it  closes  May  23,  1995. 
ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  and  the 
number  of  this  notice  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 
Nassif  Building,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marlene  Markison,  Chief,  Program 
Support  Staff.  NSC-10.  National 
Highway  Traffic  Safety  Administration. 
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400  Seventh  Street  SW.,  Washington. 
DC  20590;  telephone  (202)  36&-2121  or 
Dr.  lames  Hedlund.  Director.  Office  of 
Alcohol  and  State  Programs.  NTS-20. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
SW..  Washington,  DC  20590.  telephone 
(202) 366-2753. 

SUPW.EMEHTARY  INFORMATTON:  The 
section  410  program,  established  in  title 
23.  United  States  Code,  section  410.  as 
amended,  is  an  incentive  grant  program 
under  which  States  may  qualify  for 
basic  and  supplemental  grant  hinds  for 
adopting  and  implementing 
comprehensive  drunk  driving 
prevention  programs  that  meet  specified 
statutory  criteria. 

To  qualify  for  basic  grant  funds  under 
section  410.  a  State  must  meet  hve  out 
of  six  basic  criteria.  The  criteria  include 
an  expedited  driver's  license  suspension 
or  revocation  system,  a  per  se  law  (at 
0.10  BAG  in  the  first  three  fiscal  years 
in  which  the  State  receives  a  grant  and 
0.08  BAC  in  subsequent  years),  a 
statewide  program  for  stopping  motor 
vehicles,  a  self-sustaining  drunk  driving 
prevention  program,  a  minimum 
drinking  age  prevention  program,  and 
mandatory  sentencing  requirements.' 

If  a  State  qualifies  tor  a  basic  grant,  it 
may  also  seek  to  qualify  for  funds  under 
one  or  more  of  seven  supplemental 
grants.  The  supplemental  grants  include 
a  per  se  law  for  persons  under  age  21. 
a  program  making  unlawful  open 
containers  and  consumption  of  alcohol 
in  motor  vehicles,  a  suspension  of 
registration  and  return  of  license  plate 
program,  a  mandatory  alcohol 
concentration  testing  program,  a 
drugged  driving  prevention,  a  per  se 
level  of  0.08  (in  the  first  three  fiscal 
years  in  which  the  State  receives  a 
grant),  and  a  video  equipment  program. 

Per  se  Law  for  Persons  Under  Age  21 
Supplemental  Grant 

To  qualify  for  the  "per  se  law  for 
persons  under  age  21"  supplemental 
grant.  Section  410  requires  that  the  State 
must  be  "eligible  for  a  basic  grant  in  the 
fiscal  year  and  (provide)  that  any  person 
under  age  21  with  a  blood  alcohol 
concentration  of  0.02  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while 
intoxicated." 

In  an  interim  final  rule,  dated  June  30. 
1992.  NHTSA  explained: 

In  other  words,  States  must  establish  a  0.02 
per  se  law  for  {lersons  under  the  age  of  21 , 


■  To  receive  a  tusic  grant.  States  thai  qualified  for 
section  410  funding  in  FY  1992  need  only 
demonstrate  compliance  with  four  out  of  the  Tive 
criteria  in  effect  at  that  time,  namely  all  the  l>asic 
criteria  listed  above  except  for  mandatory 
sentencing. 


that  makes  driving  with  a  BAC  of  0.02 
percent  or  above  itself  an  offense  for  such 
persons.  (57  FR  29007) 

The  interim  final  rule  amended  the 
regulation  to  provide  that,  to  qualify  for 
this  supplemental  grant,  a  State  must 
"provide  that  any  person  under  age  21 
with  an  alcohol  concentration  of  0.02 
percent  or  greater  when  driving  a  motor 
vehicle  shall  be  deemed  to  be  driving 
while  intoxicated  for  the  purpose  of 
administrative  sanctions." 

The  agency  interpreted  this  criterion 
to  require  that  a  State's  law  must 
provide  that  0.02  BAC  underage 
offenders  must  be  treated  the  same  as 
other  (0.10)  DUI  offenders  would  be 
treated  under  the  State's  administrative 
license  revocation  (ALR)  law.  for  the 
State  to  qualify  for  a  "per  se  law  for 
persons  under  age  21"  supplemental 
grant. 

Further,  the  agency  determined  that 
States  that  did  not  have  an  ALR  law  at 
all  or  did  not  have  an  ALR  law  that 
qualifies  under  section  410  need  not 
provide  for  identical  sanctions,  but  their 
laws  must  require  a  minimum  30-day 
license  suspension  as  an  administrative 
sanction  for  0.02  underage  offenders, 
and  the  suspension  must  be  mandatory. 

Changes  to  the  regulation 

Some  States  objected  to  the 
application  of  this  portion  of  part  1313. 
Fn  response  to  these  objections.  NHTSA 
published  an  interim  final  rule  on 
August  9.  1994  (59  FR  40470).  amending 
part  1313  to  provide  that  any  State 
(whether  it  has  an  ALR  law  that 
conforms  to  section  410  or  not)  need 
only  provide  for  a  30-day  suspension  or 
revocation  for  persons  under  the  age  of 
21  who  operate  a  motor  vehicle  with  a 
BAC  of  0.02  or  greater.  The  30-day 
suspension  or  revocation  period  must  be 
a  mandatory  hard  suspension  or 
revocation  (i.e.,  it  may  not  be  subject  to 
hardship,  conditional  or  provisional 
driving  privileges). 

The  interim  final  rule  also  amended 
the  regulation  to  permit  States  to 
demonstrate  compliance  with  this 
criterion  as  either  "Law"  or  "Data" 
States.  The  amended  regulation  defined 
a  "Law  State"  as  a  State  that  has  laws, 
regulations,  or  binding  policy  directives 
which,  on  their  face,  meet  each  element 
of  the  criterion.  It  defined  a  "Data  State" 
as  a  State  that  has  laws,  regulations,  or 
binding  policy  directives  which,  on 
their  face,  meet  each  element,  except 
that  they  need  not  specifically  provide 
for  a  30-day  hard  suspension. 

Under  the  interim  final  rule,  the 
regulation  was  amended  to  provide  that, 
to  demonstrate  compliance,  a  "Law 
State"  must  submit  only  the  law, 
regulation  or  binding  policy  directive 


itself  governing  its  0.02  per  se  law  for 
persons  under  age  21.  It  need  not  submit 
data.  To  demonstrate  compliance,  a 
"Data  State"  must  submit  its  law. 
regulation,  or  binding  policy  directive 
governing  its  0.02  per  se  law  for  persons 
under  age  21.  It  must  also  submit  data 
demonstrating  that  the  average  length  of 
hard  suspensions  for  offenders  under 
the  State's  per  se  law  for  persons  under 
age  21  meets  or  exceeds  30  days. 

Comments  Received 

NHTSA  received  four  comments  in 
response  to  the  interim  final  rule.  The 
commenters  included  the  Michigan 
State  Police  Department,  the  Michigan 
Department  of  State,  the  National 
Association  of  Governors'  Highway 
Safety  Representatives  (NAGHSR)  and 
Advocates  for  Highway  and  Auto  Safety 
(Advocates). 

Both  comments  from  the  State  of 
Michigan  objected  to  the  imposition  of 
legislative  mandates  in  the  section  410 
program.  The  Michigan  commenters 
favored  the  use  of  performance-based 
criteria  instead.  Michigan  has  raised  this 
comment  previously  regarding  other 
aspects  of  the  section  410  program. 
However,  section  410  does  not  permit 
the  agency  to  disregard  the  statutory 
criteria  and  qualify  a  State  based  solely 
on  performance. 

Tne  Michigan  Department  of  State 
Police  and  NAGHSR  objected  to  the  30- 
day  hard  suspension  requirement.  These 
commenters  were  concerned  that,  by 
defining  this  requirement,  NHTSA  was 
.  making  the  criterion  stricter,  thereby 
making  it  more  difficult  for  States  to 
qualify  for  section  410  funds.  NAGHSR 
also  objected  to  the  interim  final  rule's 
provision  that  States  "must  be  a  Law  or 
Data  State  in  order  to  show 
compliance." 

NHTSA  wishes  to  clarify  that  the 
changes  that  were  made  to  the 
regulation  in  the  interim  final  rule  made 
it  easier,  not  more  difficult,  for  States  to 
qualify  for  the  0.02  supplemental  grant. 
Prior  to  the  issuance  of  the  interim  rule, 
to  qualify  for  this  grant.  States  with  ALR 
laws  that  qualified  under  section  410 
were  required  to  impose  the  same 
sanctions  on  0.02  BAC  underage 
offenders  as  were  imposed  on  other 
(0.10  or,  in  some  States.  0.08)  DUI 
offenders.  These  sanctions  include  a  90- 
day  suspension  for  first  offenders  (30 
days  of  which  must  be  hard  for  those 
who  fail  the  test  and  all  of  which  must 
be  hard  for  those  who  refuse  to  submit 
to  the  test)  and  a  one-year  hard 
suspension  for  repeat  offenders. 

Further,  prior  to  the  issuance  of  the 
interim  rule,  to  demonstrate  compliance 
for  this  grant.  States  could  only  qualify 
by  submitting  a  conforming  law  (i.e..  as 
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Law  States).  The  interim  rule  provided 
additional  flexibility  by  permitting 
States  with  laws  that  contain 
exemptions  or  some  other  provision  that 
did  not  fully  comply  with  the  criterion, 
to  demonstrate  compliance  through  the 
use  of  data. 

As  a  result  of  the  changes  made  in  the 
interim  final  rule,  three  States  qualified 
for  funding  under  the  0.02  supplemental 
criterion  that  were  not  able  to  qualify 
previously.  These  States  included 
Cahfomia.  Ohio  and  Virginia. 

Advocates  did  not  oppose  the 
amendment  contained  in  the  interim 
rule,  but  expressed  some  reservations. 
Advocates  stated,  "We  are  not 
convinced  *   •   *  that  a  30-day  period  of 
suspension  is  sufficient  to  make  an 
effective  impression  on  under  age  21 
drivers.  *   *   *  We  believe  that  there  is 
a  strong  argument  for  requiring  a  90-day 
suspension  for  under  age  21 
supplemental  grants  even  for  states  that 
meet  the  basic  grant  criteria  without  an 
ALR  law." 

NHTSA  adopted  the  30-day  hard 
suspension  criterion  for  both 
administrative  Ucense  suspension  laws 
(for  first  offenders  who  submit  to  and 
fail  a  chemical  test)  and  for  0.02  laws  for 
youth  because  that  is  the  sanction  that 
is  recommended  in  the  Uniform  Vehicle 
Code  concerning  license  suspension 
laws  (see  §6-215,  Limited  License)  and 
because  most  States  with  demonstrated 
effective  license  suspension  laws 
provide  for  a  30-day  hard  suspension 
period.  NHTSA  is  not  aware  of  any 
evidence  that  State  zero  tolerance  laws 
which  provide  for  a  90-day  hard 
suspension  are  any  more  effective  than 
State  zero  tolerance  laws  which  provide 
for  a  30-day  hard  suspension.  Of  course, 
States  that  provide  for  a  hard 
suspension  period  of  longer  than  30 
days  could  qualify  for  grant  funding 
under  this  criterion. 

Both  NAGHSR  and  Advocates  also 
objected  to  NHTSA's  use  of  an  interim 
final  rule  without  providing  for  prior 
notice  and  an  opportunity  for  public 
comment.  As  explained  in  that 
document,  the  changes  were  published 
as  an  interim  final  rule,  because  the 
regulation  lelates  to  a  grant  program,  to 
which  the  requirements  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  are  not  applicable. 
Moreover,  the  agency  explained  that, 
even  if  the  notice  and  comment 
provisions  of  the  APA  did  apply,  there 
is  good  cause  for  finding  that  providing 
notice  and  comment  in  connection  with 
the  rulemaking  action  was 
impracticable,  unnecessary  and  contrary 
to  the  public  interest,  since  it  would 
have  prevented  States  from  qualifying 
for  grant  funds  in  fiscal  year  1994. 


The  agency's  finding  was  based  also 
on  its  view  that  the  amendments  made 
in  the  interim  final  rule  rectified  an 
inequity  in  the  regulation,  provided 
additional  flexibility  for  the  States  and 
were  consistent  with  other  provisions  in 
the  section  410  implementing 
regulation,  which  was  promulgated 
subject  to  notice  and  a  full  opportunity 
for  the  public  to  comment. 

The  agency  stated  there  would  be 
little  benefit  gained  by  following  the 
notice  and  comment  procedures  with 
regard  to  the  revisions  made  by  the 
interim  final  rule. 

NHTSA  believes  its  assessment  was 
correct,  as  demonstrated  by  the  small 
number  of  comments  received  in 
response  to  the  interim  final  rule. 
However,  NHTSA  wishes  to  ensure  that 
the  public  has  a  full  opportunity  to  be 
heard.  Therefore,  the  agency  has 
decided  to  reopen  the  comment  period 
to  provide  the  public  with  an  additional 
opportunity  to  comment  on  the  agency's 
action. 

The  regulation,  as  amended  by  the 
interim  final  rule,  remains  in  effect  and 
binding.  Following  the  close  of  the 
reopened  comment  period.  NHTSA  will 
pubhsh  a  notice  responding  to  any 
additional  comments  it  receives  and,  if 
appropriate,  virill  amend  the  provisions 
of  this  rule. 

Issued  on:  March  20, 1995. 
Ricardo  Martinez, 

Administrator,  National  Highuay  Traffic 
Safety  Administration. 
|FR  Doc.  95-7264  Filed  3-24-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  44  and  45 

[Docket  No.  R-95-1777;  FR-3767-F-01] 
RtN2S01-AB8S 

Non-Federai  Audit  Report  Submission 
Requirements 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  HUD  is  amending  the  single 
audit  requirements  for  the  submission  of 
audit  reports.  HUD's  current  regulations 
require  recipients  of  Federal  financial 
assistance  from  HUD  to  submit  a  copy 
of  their  audit  report  to  HUD.  This  rule 
describes  the  circumstances  under 
which  a  "no  finding"  report  need  not  be 
submitted. 

EFFECTIVE  DATE:  April  24.  1995. 


FOR  FURTHER  MF0RMAT10N  CONTACT: 
Peter  Bell,  Office  of  the  Inspector 
General,  Room  8180,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  D.C. 
20410.  telephone  (202)  708-0383. 
Hearing  or  speech -impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
9300  (These  telephone  numbers  are  not 
toll  hee.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

HUD  is  amending  the  single  audit 
requirements  for  the  submission  of  audit 
reports  found  at  24  CFR  44.10(f)  and  24 
CFR  45.4. 

A.  24  CFR  Part  44 

Part  44  implements  the  general  audit 
requirements  for  recipient  organizations 
in  OMB  Circular  A-128  "Audits  of  State 
and  local  governments."  The  OMB 
Circular  was  issued  under  the  Single 
Audit  Act  of  1984  (31  U.S.C.  7501- 
7507)  (the  Act).  The  Act  requires  State 
or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal 
financial  assistance  to  have  an  audit 
conducted  according  to  the  Act's 
standards. 

State  or  local  governments  that 
receive  between  $25,000  and  $100,000  a 
year  have  the  option  of  having  an  audit 
conducted  according  to  the  Act's 
standards  or  having  a  grant  specific 
financial  audit  performed.  The 
requirements  for  conducting  these  grant 
specific  audits  are  described  rn  24  CFR 
44.1(c)(2).  State  or  local  governments 
that  receive  less  than  $25,000  a  year  are 
exempt  from  the  audit  requirements. 

Section  7505  of  the  Act  requires  the 
Office  of  Management  and  Budget 
(OMB)  to  establish  procedures  and 
guidelines  to  implement  the  Act.  It 
specifies  that  OMB  shall  assign  an 
overseeing,  or  cognizant.  Federal  agency 
to  each  recipient  in  order  to  facilitate 
the  auditing  process  and  ensure  that  the 
audit  requirements  are  met.  The 
responsibilities  of  cognizant  agencies 
are  set  forth  in  24  CFR  44.8. 

B.  24  CFR  Part  45 

Part  45  implements  the  audit 
requirements  for  recipient  organizations 
in  OMB  Circular  A-133  'Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions."  Section 
45.1  requires  that  nonprofit  institutions 
whose  receipts  of  Federal  financial 
assistance  and  outstanding  Federal 
direct,  guaranteed,  or  insured  loan 
balances  total  $100,000  or  more  a  year 
have  an  audit  conducted  in  accordance 
with  the  requirements  of  OMB  Circular 
A-133. 
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Nonprofit  institutions  which  meet  the 
$100,000  reouirement  but  participate  in 
only  one  Federal  financial  assistance 
program  may  elect  to  have  an  audit 
conducted  in  compliance  with  the  0MB 
Circular's  requirements  or  have  a 
program  specific  audit  performed. 
Nonprofit  institutions  whose  total 
receipt  of  Federal  financial  assistance 
and  outstanding  Federal  direct, 
guaranteed,  or  insured  loan  balances  are 
between  $25,000  and  $100,000  a  year 
are  given  the  same  choice.  The 
requirements  for  conducting  these 
program  specific  audits  are  described  in 
24  CFR  45.1(b)(2). 

Nonprofit  institutions  that  have 
annual  receipts  of  Federal  financial 
assistance  and  outstanding  Federal 
direct,  guaranteed  or  insured  loan 
balances  totalling  less  than  $25,000  are 
exempt  from  the  audit  requirements. 
HUD  programs  listed  in  24  CFR  45.1(c) 
are  also  excused  from  the  audit  report 
requirements. 

C.  The  Amendments 

HUD's  single  audit  requirements  for 
the  submission  of  audit  reports  are 
contained  in  24  CFR  44.10(f)  and  24 
CFR  45.4.  These  regulations  require 
recipients  of  Federal  financial  assistance 
from  HUD  to  submit  a  copy  of  their 
audit  reports  to  HUD.  The  audit  report 
must  be  submitted  regardless  of  whether 
HUD  is  the  recipient's  cognizant  agency 
or  the  report  is  a  "no  finding"  audit 
report.  A  "no  finding"  report  is  one 
which  expresses  an  unqualified  opinion 
on  the  financial  statements;  identifies 
no  material  instances  of  noncompliance; 
identifies  no  material  weakness  in 
internal  controls;  contains  no  schedule 
of  findings  and  questioned  costs 
appUcable  to  a  HUD  program;  identifies 
no  potential  illegal  act  which  could 
result  in  a  criminal  prosecution;  and 
contains  no  uncorrected  significant 
finding  from  a  prior  audit. 

HUD  believes  that  it  is  not  necessary 
in  all  cases  for  recipients  to  provide  it 
with  copies  of  "no  finding"  audit 
reports.  A  new  paragraph  (f)(2)  has  been 
added  to  24  CFR  44.10  and  a  new 
paragraph  (b)(1)  added  to  24  CFR  45.4 
which  permit  HUD  to  provide  by 
program  notice  that  the  recipient  is  not 
required  to  submit  a  copy  of  the  audit 
report  if  HUD  is  not  the  cognizant 
agency  for  the  recipient  and  if  the  report 
is  a  "no  finding"  report.  HUD  also 
believes  that  even  where  it  is  the 
cognizant  agency  that  the  provision  of 
information  about  the  content  of  certain 
reports  being  submitted  would  effect 
greater  efficiency  in  their  processing. 

A  new  paragraph  (0(5)  has  been 
added  to  24  CFR  44.10  and  a  new 
paragraph  (b)(2)  added  to  24  CFR  45.4 


which  set  forth  the  requirements  a 
recipient  must  fulfill  in  lieu  of 
submitting  a  ropy  of  the  audit  report  to 
HUD. 

II.  Justification  for  Final  Rule  Making 
In  general,  the  Department  publishes 

rules  for  public  comment  before  their 
issuance  for  effect,  in  accordance  with 
its  own  regulations  on  rulemaking,  24 
CFR  part  10.  However,  part  10  provides 
exceptions  from  that  general  rule  where 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
The  Etepartment  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  procedure  is 
unnecessary  because  the  Department  is 
merely  alleviating  an  administrative 
burden  imposed  on  recipients  and 
program  offices  by  modifying  its  audit 
report  submission  requirements. 

III.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and. 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  rule  involve  the 
submission  of  audit  reports  by  state  and 
local  governments  that  receive  federal 
financial  assistance  through  HUD 
programs.  It  effects  no  changes  in  the 
current  relationships  between  the 
federal  government,  the  states  and  their 
political  subdivisions  in  connection 
with  these  programs. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 


family  formation,  maintenance,  and 
general  well-being,  and.  thus  is  not 
subject  to  review  under  the  order.  This 
rule  applies  only  to  the  submission  of 
audit  reports  from  governmental  entities 
and  nonprofit  institutions  to  HUD.  No 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
alleviates  an  administrative  burden 
imposed  on  governmental  entities  and 
nonprofit  institutions.  Accordingly,  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

£.  Regulatory  Agenda 

This  final  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14. 
1994  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  44 

Accpunting.  Grant  programs.  Indians. 
Intergovernmental  relations.  Loan 
programs.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  45 

Accounting.  Colleges  and  universities. 
Grant  programs.  Loan  programs. 
Nonprofit  organizations.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  24  CFR  parts  44  and  45 
are  amended  as  follows: 

PART  44— NON-FEDERAL  AUDIT 
REQUIREMENTS  FOR  STATE  AND 
LOCAL  GOVERNMENT 

1.  The  authority  citation  for  24  CFR 
part  44  continues  to  read  as  follows: 

Authority:  31  U  S.C.  7501-7507;  42  U.S.C. 
3535(d). 

2.  Section  44.10  is  amended  by 
revising  paragraph  (fl  to  read  as  follows: 

§44.10    Audit  reports. 


(0  (1)  In  accordance  with  generally 
accepted  government  audit  standards, 
reports  shall  be  submitted  by  the  auditor 
to  the  organization  audited  and  to  those 
requiring  or  arranging  for  the  audit.  In 
addition,  the  recipient  shall  submit 
copies  of  the  reports  to  each  Federal 


1 


department  or  agency  that  provided 
Federal  Financial  assistance  funds  to 
the  recipient,  except  as  provided  in 
paragranh  (f)(2)  of  this  section. 

(2)  HUD  may  provide  by  program 
notice  that: 

(i)  Reports  are  not  required  to  be  sent 
to  HUD  if  HUD  is  not  the  cognizant 
agency  for  the  recipient  and  if  the  report 
meets  all  the  following  conditions:  an 
unqualified  opinion  was  expressed  on 
the  financial  statements;  the  report 
identified  no  material  instancies  of 
noncompliance;  the  report  identified  no 
reportable  condition  or  material 
weakness  in  internal  controls;  the  report 
contains  no  schedule  of  findings  and 
questioned  costs  applicable  to  a  HUD 
program;  the  report  identified  no 
potential  illegal  act  which  could  result 
^  in  a  criminal  prosecution;  and  the  report 
contained  no  uncorrected  significant 
finding  from  a  prior  audit;  and 

(ii)  Reports  are  required  to  be  sent  to 
HUD  in  all  cases  where  HUD  is  the 
cognizant  agency;  however  in  those 
cases  where  a  report  meets  the 
conditions  specified  in  paragraph  (0(2) 
of  this  section,  the  report  shall  be 
accompanied  by  a  transmittal  letter 
indicating  that  such  conditions  have 
been  met. 

(3)  Subrecipients  shall  submit  copies 
to  recipients  that  provided  tliem  Federal 
assistance  funds. 

(4)  The  reports  shall  be  sent  within  30 
days  after  completion  of  the  audit,  but 
no  later  than  one  year  after  the  end  of 
the  audit  period,  unless  a  longer  period 
is  agreed  to  with  the  cognizant  agency. 

(5)  If  no  report  is  required  to  be 
submitted  as  provided  in  paragraph 
(0(2)(i)  of  this  section,  the  recipient 
must  notify  the  appropriate  HUD  office 
in  writing  that  the  report  met  the 
conditions  set  forth  in  paragraph  (0(2) 
of  this  section:  indicate  the  report  date, 
fiscal  year  audited,  and  identif>'ing 
information  on  the  independent  auditor; 
and  attach  a  copy  of  the  Schedule  of 
Federal  Financial  Assistance. 


PART  4S-NON-FEDERAL  AUDIT 
REQUIREMENTS  FOR  INSTITUTIONS 
OF  HIGHER  EDUCATION  AND  OTHER 
NONPROFIT  INSTITUTIONS 


3.  The  authority  citation  for  part  45 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d) 

4.  Section  45.4  is  revised  to  read  as 
follows: 

§  45.4    Submission  of  reports. 

(a)  Except  for  the  organizations 
subject  to  the  requirements  set  forth  in 
§  45.1(c),  the  report  shall  be  due  within 
30  days  after  the  completion  of  the 


audit,  but  the  audit  should  be 
completed  and  the  repwrt  submitted  not 
later  than  13  months  after  the  end  of  the 
recipient's  fiscal  year  unless  a  longer 
period  is  agreed  to  with  the  cognizant  or 
oversight  agency. 

(b)(1)  HUD  may  provide  by  program 
notice  that: 

(i)  Reports  are  not  required  to  be  sent 
to  HUD  if  HUD  is  not  the  cognizant 
agency  for  the  recipient  and  if  the  report 
meets  all  the  following  conditions:  an 
unqualified  opinion  was  expressed  on 
the  financial  statements;  the  report 
identified  no  maierial  instances  of 
noncompliance:  the  report  identified  no 
reportable  condition  of  material 
weakness  in  internal  controls;  the  report 
contains  no  schedule  of  findings  and 
questions  applicable  to  a  HUD  program; 
the  report  identified  no  potential  illegal 
act  which  could  result  in  criminal 
prosecution;  and  the  report  contained 
no  uncorrected  significant  finding  from 
a  prior  audit;  and 

(ii)  Reports  are  required  to  be  sent  to 
HUD  in  all  cases  where  HUD  is  the 
<X)gnizant  agency;  however  in  those 
cases  where  a  report  meets  the 
conditions  specified  in  paragraph  {b)(l) 
of  this  section,  the  report  shall  be 
accompanied  by  a  transmittal  letter 
indicating  that  such  conditions  have 
been  met. 

(2)  If  no  report  is  required  to  be 
submitted  as  provided  in  paragraph 
(b)(l)(i)  of  this  section,  the  recipient 
must  notify  the  appropriate  HUD  office 
in  writing  that  report  met  the  conditions 
set  forth  in  paragraph  (b)(1)  of  this 
section;  indicate  the  report  date,  fiscal 
year  audited,  and  identifying 
information  on  the  independent  auditor; 
and  attach  a  copy  of  the  Schedule  of 
Federal  Financial  Assistance. 

Dated:  March  16,  1995. 
Henry  G.  Cisneros, 
Secretary. 
(FR  Doc.  95-7331  Filed  3-23-95;  8:45  ami 
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Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  District 
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Source  Review  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMKUUrr:  EPA  is  disapproving  a  State 
Implementation  Plan  (SIP)  revision 


submitted  by  the  District  of  Columbia 
pertaining  to  the  regulation  of  major 
new  and  major  modified  sources  in  the 
District  of  Columbia.  The  intended 
effect  of  this  action  is  to  disapprove  the 
District  of  Columbia  regulations  because 
they  do  not  meet  the  requirements  of  the 
Clean  Air  Act.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
OATtS:  This  action  will  become  effective 
May  23,  1995  unless  adverse  comments 
are  received  on  or  before  April  24,  1995. 
If  the  effe<:tive  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink.  Associate  Dire«,tor.  Air 
Programs  (3AT00).  U.S.  Environmental 
Protection  Agency.  Region  HI,  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are         \ 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107  and 
the  District  of  Columbia  Department  of 
Con.sumer  and  Regulatory  Affairs,  2100 
Martin  Luther  King  Ave,  SE., 
Washington,  DC  20020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On  June 
21,  1985  and  October  22,  1993,  the 
District  of  Columbia  submitted  a  fonnal 
revision  to  its  State  Implementation 
Plan  (SIP).  Only  the  portions  of  those 
submittals  pertaining  to  the  permitting 
of  new  sources  is  being  addressed  in 
this  rulemaking.  The  SIP  submittal 
being  addressed  consists  of  District  of 
Columbia  Municipal  Regulations 
(DCMR)  Title  20,  Sections  199 
(definitions — only  those  pertainir>g  To 
the  permitting  of  new  sources).  200, 
201.  202  and  204  (permitting),  and  299 
(reference  to  the  applicability  of 
definitions  in  Section  199). 

The  District  of  Columbia  (the  District) 
is  part  of  the  Washington  D.C.  ozone 
nonattainment  area,  which  includes 
portions  of  Maryland  and  Virginia. 
Washington  D,C.  is  a  nonattainment 
area  classified  as  serious  for  ozone  and 
moderate  for  carbon  monoxide  and,  as 
such,  is  required  to  implement  c«»rtain 
requirements  including  those  pertaining 
to  the  permitting  of  major  new  and 
major  modified  sources.  The  Clean  Aii 
Act  required  that  areas  such  as  the 
District  submit  adopted  regulations 
applying  to  the  permitting  of  these 
major  sources  by  no  later  than 
November  15,  1992.  In  addition,  section 
184  of  the  Clean  Air  Act  reqiiires  that 
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areas  located  in  the  ozone  transport 
region,  of  which  the  District  is  a  part, 
submit  a  new  source  review  program 
applicable  to  major  new  and  major 
modihed  sources.  The  Act  defines  major 
sources  in  serious  ozone  nonattainment 
areas  as  those  with  the  potential  to  emit 
greater  than  or  equal  to  50  tons  per  year 
of  VOC  or  NOx  emissions.  Therefore, 
although  section  184  requires  that  areas 
in  the  ozone  transport  region  (OTR) 
dofine  major  sources  as  those  with  the 
potential  to  emit  greater  than  or  equal  to 
50  TPY  VOC  or  100  TPY  NOx 
emissions,  the  more  stringent  major 
source  threshold  of  50  TPY  for  serious 
ozone  nonattainment  areas  supersedes 
the  OTR  requirement.  The  Act  requires 
that  moderate  carbon  monoxide  (CO) 
nonattainment  areas,  such  as  the 
District,  control  its  new  CO  sources  with 
potential  emissions  greater  than  or  equal 
to  100  TPY  and  its  major  modified 
sources  where  potential  emissions  were 
increasing  by  greater  than  40  TPY.  On 
July  6. 1993,  EPA  made  a  finding  that 
the  District  failed  to  submit  the  required 
new  source  review  regulations  and 
started  the  18  month  sanctions  clock 
under  section  179  of  the  Act.  On 
October  22. 1993,  the  District  submitted 
the  required  regulations,  which  were 
subsequently  determined  by  EPA  to  be 
complete  and  stopped  the  sanctions 
clock. 

Summary  of  SIP  Revision 

The  District  of  Columbia  submittals 
include  more  than  the  required 
construction  permitting  program  for 
major  new  and  major  modified  sources 
required  under  section  182  of  the  Act. 
Sections  200,  201.  202.  and  204  of  the 
DCMR  regulations  apply  to  both  major 
and  minor  sources  and  to  sources 
wishing  to  obtain  construction  or 
operating  permits.  Section  299  is  an 
administrative  section  stating  that  the 
definitions  in  Section  199  apply  to 
Chapter  2.  Section  199  contains  the 
definitions  applicable  to  all  of  the 
District's  regulations.  Those  definitions 
contained  in  Section  199  that  apply  to 
the  permitting  program,  and  which  are 
the  subject  of  this  rulemaking  action, 
are:  actual  emissions,  allowable 
emissions,  begin  actual  construction, 
commence,  complete,  emissions  unit, 
federally  enforceable,  major 
modification,  major  stationary  source, 
modification,  necessary  preconstruction 
approvals  or  permits,  net  emissions 
increase,  new  source,  potential  to  emit, 
shutdown,  significant,  and  stationary 
source. 

The  DC  regulations  at  Sections  200. 
201.  202.  and  204  include  a  number  of 
deficiencies  that  make  the  submittal 
unapprovable.  The  two  most  significant 


flaws  are  the  lack  of  public  notice  and 
comment  requirements  for  proposed 
new  sources,  and  the  existence  of  a 
provision  in  the  regulation  that  would 
allow  the  Mayor  to  grant  temporary 
permits  on  a  month  by  month  basis, 
allowing  circumvention  of  the  entire 
NSR  regulation.  The  requirement  for 
providing  public  notice  and  comment 
on  all  major  new  source  and  major 
modified  source  permits  is  contained  in 
40  CFR  part  51.  The  District's  regulation 
does  not  provide  such  required  public 
notice  and  comment.  These  two  flaws 
alone  are  so  significant  as  to  warrant 
disapproval  of  the  District's  1985  and 
1993  NSR  SIP  submittals.  The  other 
deficiencies  include  the  lack  of  clarity 
in  requiring  consistency  of  emission 
offsets  with  the  RFP  baseline,  the 
determination  of  the  amount  of 
emission  offsets  required  (separate 
summation  of  VOC  and  NOx  emissions 
for  offset  purposes),  location  of  emission 
offsets,  timing  of  the  enforceability  of 
the  emission  offsets,  creditability  of 
emission  offsets  relative  to  other  Clean 
Air  Act  requirements,  the  definition  of 
stationary  source  as  it  pertains  to 
nonroad  engines,  a  provision  that  allows 
circumvention  of  the  offset  requirement 
(Section  204.9).  and  the  de  minimis 
provisions  of  section  182(c)(6). 

The  District's  regulations  at  Section 
200.11  also  include  an  exemption  for 
fuel-burning  equipment,  which  has  a 
capacity  of  5  million  or  less  BTU  per 
hour  (mmBTU/hr)  of  heat  input  and. 
which  uses  for  fuel  only  gaseous  fuels 
or  distillate  oils.  This  exemption  is  not 
approvable  because  the  Act.  as  amended 
in  1990.  requires  that  states  with  ozone 
nonattainment  areas  control  major 
sources  of  nitrogen  oxides  (NOx)  as  well 
as  volatile  organic  compounds  (VOCs). 
In  the  District,  a  major  source  of  VOC 
or  NOx  is  defined  as  that  which  has  the 
potential  to  emit  50  tons  per  year  or 
more.  Fuel  burning  equipment  are 
sources  of  NOx  emissions  and  while  an 
individual  piece  of  equipment  with  a 
capacity  of  5  mmBTU/hr  heat  input 
would  likely  not  generate  emissions 
greater  than  50  TPY  potential  emissions, 
a  group  of  such  sources  at  a  single 
facility  could  generate  emissions  over 
the  major  source  size  threshold.  If  the 
Districi  wishes  to  exempt  any  group  of 
NOx  sources  that  would  be  considered 
major,  it  must  apply  for  and  receive  a 
waiver  under  section  182(f)  of  the  Act. 
EPA's  guidance  on  the  criteria  for 
approval  of  NOx  exemptions  under 
section  182(f)  is  contained  in  EPA 
documents  including.  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxide  Requirements  under 
Section  182(f)".  December  1993  and 


subsequent  memoranda.  The  District 
has  not  made  a  petition  under  section 
182(f)  but  even  if  it  had.  EPA  could  not 
approve  the  exclusion  of  major  NOx 
sources  from  RACT  requirements  until 
approval  of  such  petition  under  section 
182(0  were  granted. 

Several  citations  to  the  Clean  Air  Act 
in  Section  204  of  the  DCMR  regulation 
are  incorrect.  Any  updated  references  to 
the  Act.  as  amended  in  1990.  should 
reflect  the  appropriate  provisions 
pertaining  to  new  source  permitting 
program  requirements  in  sections  172. 
173.  and  other  relevant  sections  of  the 
Act. 

The  District  regulations  applicable  to 
major  new  and  major  modified  sources 
also  do  not  contain  the  de  minimis  and 
special  modification  provisions  of 
sections  182(c)  (6).  (7)  and  (8)  of  the  Act. 
These  provisions  apply  to  sources 
locating  in  serious  and  severe  ozone 
nonattainment  areas.  Section  182(c)(6) 
is  a  de  minimis  provision  that  requires 
that  a  source  undergoing  modifications 
determine  whether  those  modifications 
are  major  by  summing  its  net  emission 
increases  over  a  5-year  consecutive 
period,  including  the  calendar  year  in 
which  the  increase  occurred.  If  the  sum 
of  the  emission  increases  exceeds  25 
TPY  over  that  period,  the  modification 
is  considered  major.  Sections  182(c)  (7) 
and  (8)  apply  to  such  sources  that  have 
exceeded  the  25  ton  threshold  but  wish 
to  avoid  the  otherwise  applicable  new 
source  review  requirements.  Section 
182(c)(7)  would  allow  sources  with 
potential  emissions  of  less  than  100  TPY 
to  obtain  1.3  to  1  internal  offsets  to 
avoid  new  source  review,  or  else  to 
install  best  available  control  technology 
(BACT)  instead  of  LAER  technology. 
Section  182(c)(8)  would  allow  sources 
with  potential  emissions  of  more  than 
100  TPY  to  obtain  1.3  to  1  internal 
offsets  in  order  to  avoid  the  installation 
of  LAER  technology.  The  District  must 
adopt  a  regulation  that  reflects  the 
requirements  of  section  182(c)(6)  but 
may  choose  not  to  adopt  the  provisions 
in  sections  182(c)  (7)  and  (8).  The 
consequence  of  simply  adopting  the  de 
minimis  provisions  of  section  182(c)(6) 
but  not  (c)(7)  or  (c)(8)  is  that  the  overall 
effect  would  be  to  make  the  District 
requirements  more  stringent  than  the 
Act.  Since  the  Act  allows  for  state 
regulations  to  be  more  stringent,  this 
would  be  acceptable  to  EPA. 

The  District  regulations  pertaining  to 
major  new  and  major  modified  sources 
also  do  not  clearly  require  that  VOC  and 
NOx  emissions  are  to  be  summed 
separately  to  determine  applicability 
and  the  required  amount  of  emission 
offsets.  In  addition,  emission  offsets  are 
not  explicitly  required  to  be  federally 


enforceable  prior  to  permit  issuance. 
The  District  must,  at  a  minimum, 
require  that  VOC  and  NOx  emission 
offsets  be  obtained  for  the  same 
pollutant  and  that  these  emission  offsets 
be  made  federally  enforceable  prior  to 
permit  issuance.  The  separate 
summation  of  VOC  and  NOx  emissions 
for  offset  purposes  is  a  required 
clarification.  If  the  District  elects  not  to 
require  the  separate  summation  of  VOC 
and  NOx  emissions  for  applicability 
purposes  and  does  not  permit  the 
netting  of  emissions  in  order  to 
determine  NSR  applicability,  this  would 
be  more  stringent  than  the  federal 
requirements  and  would  be  considered 
acceptable  to  EPA.  If.  however,  the 
District  chooses  to  allow  netting,  a 
separate  summation  of  VOC  and  NOx 
emissions  for  both  applicability  and 
offset  purposes  is  required.  In  addition, 
Section  204.9  of  the  District's  regulation 
appears  to  provide  sources  with  the 
ability  to  circumvent  the  offset 
requirements  in  Section  204.4.  The 
District  must  delete  this  provision. 

The  District  regulation  is  not  limited 
to  a  major  new  or  major  modified  source 
construction  permit  program.  The 
applicability  of  the  District  regulation 
(Chapter  2)  includes  major  source 
operating  permits  and  minor  source 
construction  and  operating  permits. 
This  raises  additional  issues  that  do  not 
pertain  to  the  required  submittal  under 
section  182  or  184  of  the  Act.  Submittal 
of  a  major  source  operating  permit 
program  or  a  minor  source  construction 
and  operating  permit  program  is  not  a 
requirement  under  section  182  or  184  of 
the  Act.  Therefore,  lack  or  disapproval 
of  such  submittals  will  not  result  in 
sanctions  under  section  179  pertaining 
to  failure  to  submit  or  adopt  regulations 
required  under  section  182  or  184. 
Likewise,  the  District  s  submittal  of  a 
major  source  operating  permit  program 
or  a  minor  source  construction  or 
operating  permit  does  not  fulfill  the 
District's  requirement  to  submit  a  NSR 
program  under  sections  182  and  184  of 
the  Act.  It  is  not  and  was  not  the 
District's  intent  to  submit  the  Section 
200-299  regulation  to  meet  the 
requirements  of  title  V  of  the  Act 
pertaining  to  major  source  operating 
permit  programs.  In  fact,  the  District  has 
subsequently  submitted  a  title  V 
operating  permit  program  for  EPA 
approval.  The  submittal  being  acted  on 
today  is  being  judged  as  to  whether  it 
meets  the  requirements  of  sections  182 
and  184  of  title  I  of  the  Act.  pertaining 
to  a  major  new  and  major  modified 
source  construction  permitting  program, 
not  title  V  requirements.  The  title  V 
submittal  is  not  the  subject  of  today's 


rulemaking  action.  The  effect  of  this 
rulemaking  action  will  be  to  disapprove, 
also,  the  District  regulation  as  it  f)ertains 
to  a  major  source  operating  permit 
program  as  the  program  submitted  by 
the  District  does  not  meet  the 
requirements  of  sections  182  and  184  of 
the  Act.  EPA  cannot  approve  a  title  V 
of)erating  permit  program  in  lieu  of  a 
new  source  review  (major  new  and 
major  modified  source  construction) 
program.  EPA,  however,  encourages  the 
submittal  of  a  minor  source  operating 
permit  program,  separate  from  the  major 
source  construction  permit  program, 
which  would  establish  federally 
enforceable  conditions  for  those  sources 
that  wish  to  remain  minor  sources. 

The  effect  of  this  rulemaking  action 
will  be  to  disapprove,  also,  the  District 
regulation  as  it  pertains  to  minor  source 
construction  and  operating  permits 
because  it  does  not  meet  the 
requirements  of  Part  D  of  Subchapter  I 
of  the  Act.  Submittal  of  a  minor  source 
construction  or  operating  permit 
program  does  not  correct  the 
deficiencies  in  the  major  source 
construction  permit  program,  required 
under  Part  D  of  the  Act.  The  submittal 
addressed  in  this  rulemaking  contains 
provisions  pertaining  to  major  and 
minor  source  construction  permits  and 
major  and  minor  source  operating 
permits  that  are  inextricably 
intertwined.  Since  the  District 
regulation  does  not  meet  Part  D 
requirements,  pertaining  to  a  major 
source  construction  permitting  program. 
EPA  is  proposing  to  disapprove  the 
entire  submittal  as  if  pertains  to 
permitting. 

While  the  District  may  choose  to 
modify  and  submit  a  minor  source 
operating  permit  program  (subject  to  the 
criteria  in  the  June  28,  1989  Federal 
Register  notice)  for  approval  into  the 
SIP,  such  a  submittal  is  not  required 
under  section  182  or  184  of  the  Act  and 
the  lack  of  submittal  or  lack  of 
corrections  to  this  operating  permit 
program  is  not  considered  a  deficiency 
under  section  182  or  184  of  the  Act.  Any 
subsequent  submittal  that  the  District 
makes  to  correct  the  deficiencies  in  the 
major  source  construction  permit 
program,  which  is  a  required  submittal 
under  sections  182  and  184  of  the  Act. 
must  clearly  delineate  the  program 
requirements  applicable  to  major  new  or 
major  modified  sources  applying  for 
construction  permits  versus  permitting 
requirements  that  may  be  applicable  to 
minor  sources  or  sources  applying  for 
operating  permits. 

The  requirements  for  a  new  source 
review  construction  permitting  program 
are  contained  in  40  CFR  parts  51  and  52 
and  the  Clean  Air  Act  and  are 


summarized  in  the  accompanying 
technical  support  document.  Anv 
subsequent  submittal  that  the  District 
makes  must  meet  the  requirements  of 
the  Act  and  40  CFR  parts  51  and  52  in 
order  to  be  approved  into  the  District 
SIP.  EPA  is  in  the  process  of  updating 
40  CFR  parts  51  and  52  to  reflect  the 
current  requirements  in  the  1990  Cloan 
Air  Act  Amendments.  Any  future  NSR 
submittals  from  the  District  will  be 
judged  against  the  federal  requirements 
in  existence  at  the  time  of  the  submittal. 

EPA  is  disapproving  this  SIP  revision 
without  prior  proposal  because  the 
District's  regulations  contain  such 
significant  flaws  that  the  Agency  views 
this  as  a  clear-cut  decision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  disapprove  the  SIP 
revision  should  adverse  or  critical 
comments  be  filed.  This  action  will  be 
effective  May  23,  1995  unless,  by  April 
24.  1995.  adverse  or  critical  comnu-nls 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  th^» 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdr.!w 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  \.P.\ 
will  not  institute  a  second  commtrt 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  a(  'ion 
should  do  so  at  this  time.  If  no  su<  !i 
comments  are  received,  the  publii  is 
advised  that  this  action  wiUbe  eficctive 
on  May  23.  1995. 

Final  Action 

EPA  is  disapproving  the  Distri(  t  of 
Columbia  Municipal  Regulations  title 
20,  sections  200,  201.  202,  204  and  299 
and  the  associated  definitions  in  section 
199,  pertaining  to  the  permitting  of 
sources.  The  accompanying  technical 
support  document  more  fully  explains 
the  rationale  for  EPA's  action. 

EPA  is  disapproving  the  District's 
permitting  regulation  because  it 
contains  deficiencies  that  do  not  nuHil 
the  requirements  of  section  182(a)(2)(C) 
of  the  CA.^.  and.  as  such,  the  rule  does 
not  fully  meet  the  requirements  of  part 
D  of  the  Act.  Under  section  179(a)(2).  il 
the  Administrator  disapproves  a 
submission  under  section  llO(k)  lur  an 
area  designated  nonattainment,  based 
on  the  submission's  failure  to  meet  one 
or  more  of  the  elements  required  bv  the 
Act.  the  Administrator  must  apply  one 
of  the  sanctions  set  forth  in  section 
179(b)  unless  the  deficiency  has  bitn 
corrected  within  18  months  of  such 
disapproval.  Sectioti  l''9(b)  provides 
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two  sanctions  available  to  the 
.\dministrator:  highway  FundinKund 
offsets.  The  18  month  period  referred  to 
in  se<Jion  179(a)  will  begin  at  the  time 
EPA  publishes  final  notice  of  this 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c). 

Nothing  in  this  action  should  he 
construed  as  permitting  or  allowing  or 
establisliinga  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  (he  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
.5  U.S.C.  600  ef  seq..  EPA  niu.st  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  .S  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  .small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

EPAs  disapproval  of  the  Stale  request 
under  se<:tion  1 10  and  sub<;hapter  I,  part 
D  of  the  CAA  does  not  affe<:t  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disa|)proval  of  the 
state  .suhmit^l  does  not  affect  its  slate- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  bet:ause  it  does 
not  remove  exi.sting  requirements  and 
impo.se  any  new  Federal  requirements. 

This  action  has  been  dassifietl  as  a 
I'able  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  10H9  (54  FR 
2214-2225).  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12Hb6  review. 

Under  setHion  307(b)(1)  of  the  Qean 
Air  Ain.  petitions  for  judicial  review  of 
this  aclion.  pertaining  to  the 
disapproval  of  the  District  of  Columbia 
Municipal  Regulations  Title  20. 
Sections  200.  201,  202.  204.  299  and 
associated  definitions  in  Section  199, 
must  be  filed  in  the  United  States  Court 


of  Appeals  for  the  appropriate  circuit  by 
May  23. 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finafity 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postjKMie  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Diitrd:  February  17.  1995 
Stanley  Laskowrski, 
Ailing  Hegional  Administrator.  Region  III 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDEDl 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  VSC  7401-7671q. 

Subpart  J — District  of  Columbia 

2.  Set;tion  52.472  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  52.472    Approval  status. 

•         •         •         •         * 

(0  Disapproval  of  revisions  to  the 
District  of  Columbia  State 
Implementation  Plan,  District  of 
Columbia  Municipal  Regulations 
(DCMR)  Title  20,  Sections  200,  201,  202, 
204  and  299.  pertaining  to  permitting  of 
source.s,  and  associated  definitions  in 
Set;tioii  199  .submitted  on  June  21,  1985 
and  October  22.  1993  by  the  Mayor  of 
the  District  of  Columbia  (1985 
submittal)  and  by  the  Administrator  of 
the  District  of  Columbia  Environmental 
Regulation  Administration  (1993 
submittal).  The  disapproved  regulations 
include  those  applicable  to  major  new 
and  major  modified  sources  wishing  to 
locate  in  the  District.  A  new  source 
review  program  for  such  major  sources 
is  required  under  sections  182  and  184 
of  the  Clean  Air  Act.  There  are  many 
deficiencies  in  the  DCMR  permitting 
regulations.  Some  of  these  deficiencies 
are  the  lack  of  public  notice  and 
comment  procedures  for  new  and 
modified  sources  applying  for 
construction  permits,  the  existence  of  a 
provision  that  allows  the  Mayor  to  grant 
indefinite  1-month  temporary  permits  to 
those  sources  whose  permits  he/she 


determines  have  been  delayed  because 
of  his/her  office,  the  inclusion  of  a 
major  source  operating  permit  program, 
the  inclusion  of  a  minor  source 
operating  permit  program  that  does  not 
meet  Part  D  requirements  of  the  Act,  the 
exemption  of  certain  fuel  burning 
(nitrogen  oxide  emitting)  sources, 
incorrect  citations  of  the  Clean  Air  Act. 
a  provision  that  allows  circumvention  of 
the  offset  requirement,  and  the  lack  of 
the  de  minimis  special  modification 
provisions  required  in  serious  and 
severe  ozone  nonattainment  areas 
(set.lion  182(c)(6)  of  the  Clean  Air  Act). 

|FK  DiK.  95-7243  Filed  3-23-95:  8:45  am) 

BILLING  COOC  69M-60-P 

40  CFR  Part  180 

(PP  4F4318;R2118;  FRL-4943-©] 

RIN  2070-AB78 

Beauveria  Bassiana  Strain  GHA; 
Exemption  From  ttie  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Bfiouveria 
bassiana  Strain  GHA  in  or  on  alfalfa, 
(U)rn.  cotton,  potatoes,  rapeseed. 
safflower.  small  grain  crops,  soybeans, 
sugarbeets.  sunflower,  rangeland. 
improved  pastures,  and  in  meat,  milk, 
or  other  animal  products  from  livestock 
grazed  on  treated  rangeland  or  improved 
pastures  when  applied  to  growing  crops 
in  accordance  with  good  agricultural 
practices.  Mycotech  Corp.  requested  this 
exemption. 

EFFECTIVE  DATE:  March  10.  1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  |PP  4F4318/R21181.  may  Ix; 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rin. 
M3708,  401  M  St..  SVV..  Washington,  DC". 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  BranrJi.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
ProttH;tion  Agency.  401  M  St.,  SW  , 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132.  CM  #2.  1921  Jefferson 
Davis  Hwy..  Ariington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  'Tolerance  Petition  Fees"  and 


forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  GPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Patricia  A.  Cimino,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
(703)-308-7035:  e-mail: 
Cimino.Patricia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  13,  1994  (59  FR 
35718).  EPA  issued  a  notice  that 
Mycotech  Corp.,  630  Utah  Drive,  P.O. 
Box  4109,  Butte,  MT  59701,  had 
submitted  pesticide  petition  (PP) 
4F4318  proposing  to  amend  40  CFR  part 
180  by  establishing  a  regulation 
pursuant  to  section  408(d)  of  the  Federal 
Focd,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d).  to  exempt  from  the 
requirement  of  a  tolerance  the  residues 
of  the  microbial  pest  control  agent 
Beauvaria  bassiana  Strain  GHA  in  or  on 
alfalfa,  corn,  cotton,  potatoes,  rapeseed, 
safflower,  small  grain  crops,  soybeans, 
sugarbeets.  sunflower,  rangeland, 
improved  pastures,  and  in  meat,  milk, 
or  other  animal  products  from  livestock 
grazed  on  treated  rangeland  or  improved 
pastures  when  applied  to  growing  crops 
in  accordance  with  good  agricultural 
practices.  In  the  Federal  Register  of 
February  8.  1995  (60  FR  7543),  EPA 
issued  a  notice  of  amendment  to  PP 
4F4318  to  establish  a  regulation  to 
exempt  from  the  requirement  of  a 
tolerance  residues  of  the  insecticide 
Beauvaria  bassiana  Strain  GHA  in  or  on 
all  raw  agricultural  commodities. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

Beauveria  bassiana  Strain  GHA  is 
naturally  occurring  and  was  originally 
isolated  from  indigenous  grasshoppers. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance  for 
Beauveria  bassiana  Strain  GHA  in  or  on 
rangeland.  improved  pastures,  meat, 
milk,  or  other  animal  products  from 
livestock  grazed  on  treated  rangeland  or 
improved  pastures,  alfalfa,  com. 
potatoes,  rapeseed,  safflower,  small 
grain  crops,  soybeans,  sugarbeets.  and 
sunflower  include  an  acute  oral 
toxicity/pathogenicity  study,  an  acute 
dermal  toxicity  study,  an  acute 
pulmonary  toxicity/pathogenicity  study, 
an  acute  intraperitoneal  toxicity/ 
pathogenicity  study,  and  primary  eye 
irritation  studies. 

The  results  of  these  studies  indicated 
that  the  organism  was  not  toxi<:  to  test 


animals  when  administered  via  oral, 
dermal,  pulmonary,  or  intraperitoneal 
routes. 

The  active  ingredient  was  not 
infective  or  pathogenic  to  the  test 
animals  in  any  of  the  studies.  Ocular 
lesions  were  observed  in  the  eye 
irritation  study  with  the  technical-grade 
active  ingredient  (TGAI)  and  resulted  in 
a  Toxicity  Category  I  rating.  Minimal 
ocular  irritation  was  observed  in  the  eye 
irritation  studies  done  with  oil-flowable 
and  emulsifiable  suspension  end-use 
product  formulations  indicating  that  the 
lesions  observed  in  the  eye  irritation  test 
done  with  TGAI  may  have  been  due  to 
physical  effects  of  the  TGAI.  Slight  skfn 
irritation  persisted  in  test  animals 
treated  with  the  TGAI  resulting  in  a 
Toxicity  Category  III  rating.  There  have 
been  no  reports  of  hypersensitivity 
related  to  the  active  ingredient.  All  of 
the  toxicity  studies  submitted  are 
considered  acceptable. 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  use  of  Beauveria 
bassiana  Strain  GHA  on  the  requested 
food  and  feed  commodities  when 
applied  during  the  growing  season  in 
accordance  with  good  agricultural 
practices. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrated  that  this  biological  control 
agent  is  not  toxic  to  humans  by  dietary 
exposure.  No  enforcement  actions  are 
expected  based  on  a  level  of  residues  in 
food.  Therefore,  the  requirement  for  an 
analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request.  This  is  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  microbial  pest  control 
agent. 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exmeption  from  tolerance 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 


accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue's)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (.t8  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant  "  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Exec:utive  Order.  Under  section  3(f}. 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant ');  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant  "  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-«12). 
the  -Administrator  has  determined  that 
regulations  establishing  new  toleninces 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certifi(  .ntion 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  19K1  (40 
FR  24950). 
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List  ofSabiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  prucedurt;. 
Agricidtural  commodities.  Pesticides 
and  pests.  Reporting  and  reiXM-dkeepin^ 
ritquirements. 

IXitcd:  Mulch  10.  199S. 

Daniel  M.  Barolo. 

Dim  tor.  Office  of  Pesticide  Pionrunis 

Therefore.  40  CFR  part  1«0  is 
n mended  as  follows: 

PART  180— {AAIENDEO] 

1.  mc  authority  citation  for  port  180 
continues  to  read  as  follows: 

Authority:  21  IJ.S.C  346a  and  .i7l. 

2.  In  subpart  D.  by  adding  new 
s»  180.114*.  to  read  as  follows- 

§  iao.114d  BaauvMia  basatana  Suato  QHA; 
exwnption  from  tha  requirament  of  a 
tolaranca. 

UtHiuveria  bassiana  Strain  GHA  is 
exempted  from  the  requirement  of  a 
tolerance  in  or  on  alfalfa,  com.  cotton, 
potatoes,  rapeseed.  safflower.  small 
^rain  crnps.  .soybeans,  su^arbeets. 
sunflower,  rangeland.  and  improved 
pastures  and  in  meat.  milk,  or  otiier 
animal  products  from  livestotJt  grazed 
on  treated  rangeland  or  improved 
pastures  when  applied  to  growing  ijops 
according  to  good  agricultural  practiinjs. 
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40  CFR  Part  180 

(PP  5F4427/R2118;  FRL-4942-8] 
RtN  2070-AB78 

Chlorpyrtfos;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agoncy  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
time- limited  tolerance  for  residues  of 
the  inse<:ticide  chlorpyrifos  lO.Odiethyl 
0-(3.5.r>-trichloro-2-pyTidyl) 
phosphorothioate)  in  or  on  the  raw 
agricultural  commodities  oats  and 
barley  when  blended  together  in  a 
mixture  containing  not  more  than  97% 
oats  and  not  less  than  3%  barley 
General  Mills  requested  this  regulation 
to  establish  the  maximum  permissible 
level  for  residues  of  the  insecticide  in  or 
on  the  commodities. 
EFFECTIVE  DATE:  This  regulation 
t)t!comes  effective  March  24.  \995. 
ADDRESSES:  Written  objections. 
•  identiTied  by  the  document  control 
number.  (PP  5F4427/R21181.  may  Iw 


submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  S\V..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
do<;ument  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Prote«:tion  Agency.  401  M  St..  SW.. 
Wa.shington.  DC  204B0.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132.  CM  #2,  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
lal>eled  "Tolerance  Petition  Fees"'  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Toleran(«  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards.  Product 
Manager  (PM)  19.  Registration  Division 
(7505C).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
IX:  2O460.  Office  location  and  telephone 
number:  Rm.  207.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)-305- 
B386:  e-mail: 
Edwards.Dennis@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Re^er  of  February  8.  1995  (W) 
FR  7.S()9).  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  General  Mills 
Co.  had  submitted  pesticide  petition 
(PP)  5F4427  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a. 
amend  40  CFR  180.342  by  establishing 
a  tolerance  for  residues  of  the 
inse«:ticide  chlorpyrifos  in  or  on  the  raw 
agricultural  commodity  oats  at  15  ppm. 
provided  that  such  tolerance  applies 
onlv  to  oats  that  were  treated  post- 
har\est  with  chlorpyrifos  on  or  before 
June  15.  1994;  that  such  tolerance 
applies  only  to  oats  to  be  used  as  animal 
feed  or  as  a  constituent  of  animal  feed; 
th.nt.  notwithstanding  any  other 
provision  of  law  or  regulation,  this 
tolerance  does  not  authorize  the 
pn-sence  of  residues  of  chlorpyrifos  in 
anv  human  food  item  made  from  such 
treated  oats,  other  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes;  and  that  such 
tolerance  expires  on  December  :^1. 1996. 

To  ensure  that  the  oats  would  be 
unacceptable  for  human  food 
production.  General  Mills  stated  that 
they  would  be  blended  to  include  not 
loss  than  3%  barley  and  97%  oats. 
Act:ordingly,  the  definition  of  the  raw 
agricultural  commodity  in  the  petition 
was  amended  to  "oats  and  barley  when 


blended  together  In  a  mixture 
containing  97%  oats  and  3%  barley." 

There  were  two  comments  received  in 
response  to  the  proposed  rule.  General 
Mills  requested  that  the  tolerance 
expression  be  cljanged  to  specify  a 
minimum  barley  content  and  a 
maximum  oat  content.  EPA  has 
determined  that  the  purpose  of  the 
blending  would  continue  to  he  served 
by  this  change  and  has  no  objection  to 
the  request.  The  definition  of  the  raw 
agricultural  commodity  in  the  rule  is 
amended  to  "oats  and  barley  when 
blended  together  in  a  mixture 
containing  not  more  than  97%  oats  and 
not  less  than  3%  bariey."" 

The  second  comment  was  re<;eived 
from  Michael  A.  Mentuck.  president  of 
Michael  A.  Mentuck  &  Associates.  Inc.. 
as  an  interested  party  and  on  behalf  of 
one  of  the  interested  insurance 
companies  to  the  circumstances  of  tlie 
petition.  He  suggested  that  there  is  the 
possibility  that  the  oats  containing 
chlorpyrifos  would  be  act;eplable  in 
some  foreign  countries  having 
appropriate  tolerances  that  would  allow 
the  oats  to  be  used  as  human  food,  and 
that  the  potential  for  export  should  be 
investigated.  Alternatively,  he  suggested 
that  the  oats  could  be  limited  to  use  as 
animal  feed  in  this  countrj-  by  spraying 
the  oats  with  a  dye.  thus  eliminating  the 
additional  expense  of  blending  them 
with  barley. 

EPA  has  decided  not  to  modify  the 
proposed  tolerances  as  suggested  by  Mr. 
Mentuck  because  of  enforcement 
concerns  with  his  suggestions.  As  to  his 
export  proposal.  EPA  believ&s  it  would 
be  difficult  to  ensure  that  the 
adulterated  oats,  while  still  in  shipment 
in  this  country,  would  not  be  diverted 
to  domestic,  human  food  use.  Blending 
the  oats  with  barley  is  a  straightforward 
and  effective  way  of  ensuring  that  the 
oats  will  not  be  used  as  human  food. 

EPA  has  further  concern  about  the  use 
of  a  dye.  Djes  are  required  for  use  on 
seed  that  is  treated  with  a  pesticide,  the 
dye  being  an  indicator  that  the  seed  is 
only  to  be  used  for  growing  crops,  not 
for  food  or  feed.  To  allow  the  use  of  a 
dye  in  the  present  situation  could  cloud 
the  distinction  between  seed  use  and 
food  or  feed  use.  EPA  has  no  supporting 
information  that  the  dyed  oats  would  be 
considered  acceptable  for  feed  use  only 
and  would  not  be  used  as  human  food 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
btHow. 
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Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Qerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  obje{:tor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CSK.  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  ""significant"  and  therefore  subject  to 
review  by  the  Ofilce  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  '"significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impwcts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 


rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.Q  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  1 80 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  16.  1995. 

Stephen  L.  |ahnsoa. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.342.  by  adding  new 
paragraph  (0,  to  read  as  follows: 

§  180.342  Ct»lofpyrHos;  tolerances  for 
residues. 

***** 

(0  A  toleram»  of  15  parts  per  million 
is  established  for  residues  of  the 
pesticide  chlorpyrifos  |0,0-diethyl  O 
(3,5,6-trichloro-2- 

pyridyl)phosphorothioate]  in  or  on  the 
raw  agricultural  commodities  oats  and 
barley  when  blended  together  as  a 
mixture  containing  not  more  than  97% 
oats  and  not  less  than  3%  barley. 

(1)  Such  tolerance  applies  only  to  oati 
that  were  treated  post-harvest  with 
chlorpyrifos  on  or  before  June  15,  1994. 

(2)  Such  tolerance  applies  only  to  oats 
to  be  used  as  animal  feed  or  as  a 
constituent  of  animal  feed. 

(3)  Notwithstanding  any  other 
provision  of  law  or  regulation,  this 
tolerance  does  not  authorize  the 
presence  of  residues  of  ohlorpyrifos  in 
any  human  food  item  made  from  such 
treated  oats,  other  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes. 

(4)  Such  tolerance  expires  on 
December  31, 1996. 
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40  CFR  Part  300 

FRL-6172-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Deletion  of  the 
Radium  Chemical  Company  site  from 
the  National  Priorities  List. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Radium  Chemical 
Company  site  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300.  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingenc>  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  Se<;tion  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  all  appropriate  Hazardous 
Substance  Response  Trust  Fund  (Fund)- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover.  KPA 
and  the  State  of  New  York  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  March  24.  1995. 
ADDRESSES:  For  further  information 
contact:  Janet  Cappelli,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II.  290  Broadway,  20lh 
Floor.  New  York,  NY  10007-1866,  (212) 
637-4270. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Radium 
Chemical  Company  site,  Woodside, 
Queens  County,  New  York. 

The  closing  dale  for  comments  on  the 
Notice  of  Intent  to  Delete  was  December 
9,  1994.  EPA  received  no  verbal  or 
written  comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.66(c)(8)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
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impede  EPA  efforts  to  recover  costs 
associated  with  respon.se  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals.  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  and  Water  supply. 

Dated:  February  24,  1995 
William  J.  Muszynski, 
Acting  flegional  Administrator. 

40  CFR  part  300  is  amended  as 
follows: 

PART  30O-[AMENDED] 

-     1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(d);  E.O.  11735,  38  FR  21243;  E  O. 
12580.  52  FR  2923;  E  O.  12777.  56  FR  54757. 

Appendix  B    [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Radium 
Chemical  Company  site.  Woodside, 
New  York. 
|FR  Doc.  95-6769  Filed  3-23-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  90 

[GN  Docket  No.  94-«0.  FCC  95-98] 

Eligibility  for  the  Specialized  Mobile 
Radio  Services  and  Radio  Services  in 
the  220-222  MHz  Land  Mobile  Band 
and  Use  of  Radio  Dispatch 
Communications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Report  and  Order 
[Order),  the  Commission  eliminates 
rules  that  prohibit  wireline  telephone 
carriers  from  holding  licenses  in  the 
Specialized  Mobile  Radio  (SMR)  service 
and  the  commercial  220-222  MHz  land 
mobile  band.  The  Order  also  eliminates 
the  prohibition  on  the  provision  of 
dispatch  service  by  cellular  licensees, 
other  licensees  in  the  Public  Mobile 
Services,  and  licensees  in  the  Personal 
Communications  Services  (PCS).  After 
reviewing  the  record,  the  Commission 
finds  that  these  restrictions  no  longer 
serve  the  public  interest  and  should  be 
eliminated. 

EFFECTIVE  DATES:  Sections  22.577  and 
22.901  rule  changes  will  be  effective 


April  24.  1995.  Sections  90.603  and 
90.703  rule  changes  will  be  effective 
March  24.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sue  McNeil,  Wireless 
Telecommunications  Bureau, 
Commercial  Radio  Division,  (202)  418- 
0620 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  in 
GN  Docket  No.  94-90.  adopted  March  7. 
1995  and  released  March  7,  1995.  The 
full  text  of  Commission  decisions  are 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Docket  Branch  (Room  230),  1919  M 
Street,  N.W.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  N.W..  Washington, 
DC  20037. 

Synopsis  of  the  Report  and  Order 

I.  Background 

1.  When  the  Commission  established 
the  SMR  service  in  1974,  it  elected  to 
prohibit  wireline  telephone  common 
carriers  from  holding  SMR  base  station 
licenses.  The  Commission  has  stated 
that  the  wireline  prohibition  was 
intended  to  ensure  that  the  provision  of 
SMR  service  would  be  available  as  a 
business  opportunity  for  small 
entrepreneurs  and  to  reduce  incentives 
for  wireline  common  carriers  to  engage 
in  discriminatory  interconnection 
practices.  In  1986,  the  Commission 
proposed  to  eliminate  the  SMR 
restriction  after  receiving  several 
requests  from  wireline  carriers  for 
waiver  of  Section  90.603(c).  The 
Commission  observed  that  the  original 
rationale  for  establishing  the  restriction 
may  no  longer  apply.  The  Commission 
subsequently  granted  several 
conditional  waivers  to  wireline  carriers 
seeking  to  acquire  SMR  stations. 

2.  In  1992,  the  Commission 
terminated  the  proceeding  on  grounds 
that  the  record  had  become  stale  and 
stated  that  the  restriction  should  be 
retained  until  the  Commission  could 
more  fully  evaluate  the  competitive 
impact  of  allowing  wireline  providers 
into  the  SMR  marketplace.  The 
Commission  terminated  all  waivers  that 
had  been  previously  granted,  but  gave 
waiver  recipients  an  opportunity  to 
rejustify  their  waiver  grants. 
Southwestern  Bell  Corporation 
(Southwestern  Bell),  Bell  Atlantic 
Enterprises  International  Inc.  (Bell 
Atlantic),  and  US  West  Paging.  Inc.  (US 
West)  filed  requests  to  rejustify  the 
waiver  grants  that  had  been  terminated 
pursuant  to  the  Termination  Order  (57 


Fed.  Reg.  32450  (July  22,  1992)).  In 
addition,  RAM  Mobile  Data  USA 
Limited  (RAM  Mobile),  Cass  Cable  TV, 
Inc.  (Cass  Cable),  and  American  Paging, 
Inc.  (API)  subsequently  have  sought 
waivers  of  the  wireline  prohibition.  The 
Commission  issued  a  public  notice 
requesting  public  comment  regarding 
the  waiver  requests  on  April  12,  1994. 
In  addition,  BellSouth  has  filed  an 
appeal  of  the  Commission's  Termination 
Order,  which  is  pending  before  the  D.C. 
Circuit. 

3.  In  1991,  the  Commission  adopted 
an  analogous  restriction  for  the  newly 
established  commercial  220  MHz 
service  that  prevents  wireline  carriers 
from  holding  licenses  in  that ;  jrvice  as 
well.  The  Commission's  rationale  for 
excluding  wireline  carriers  from  220 
MHz  was  the  same  as  its  original 
rationale  for  excluding  wireline  carriers 
from  SMR  licensing. 

4.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (Budget  Act) 
amended  the  Communications  Act  and 
prescribed  comprehensive  regulator)' 
changes  for  the  mobile  services 
marketplace.  The  legislative  history  of 
the  Budget  Act  identified  the 
Commission's  ban  against  wireline 
carriers  holding  SMR  licenses  as  a 
regulation  that  should  be  reviewed  by 
the  Commission.  The  Commission  thus 
proposed  to  eliminate  its  restrictions 
that  prohibit  wireline  telephone 
common  carriers  from  holding  SMR  and 
commercial  220  MHz  licenses  on  the 
grounds  that  the  restrictions  may  no 
longer  be  necessary  and  that 
competition  would  be  promoted  by  their 
elimination. 

5.  At  the  same  time,  the  Commission 
also  proposed  to  eliminate  the 
prohibition  on  the  provision  of  dispatch 
service  by  common  carriers,  including 
cellular  licensees,  other  licensees  in  the 
Public  Mobile  Service,  and  PCS 
licensees.  The  prohibition,  which  was 
originally  enacted  by  Congress  as  part  of 
the  1982  amendments  to  the 
Communications  Act,  prohibited 
common  carriers  licensed  after  January 
1,  1982,  including  all  cellular  licensees, 
from  offering  dispatch  ser\'ices.  In  the 
Budget  Act.  Congress  retained  the 
statutory  ban.  thus  potentially  applying 
it  to  all  CMRS  providers,  but  granted  the 
Commission  authority  to  repeal  the  ban 
by  regulation  in  whole  or  in  part.  In  the 
Notice  of  Proposed  Rule  \faking  (59 
Fed.  Reg.  42563  (Aug.  18,  1994)).  the 
Commission  tentatively  concluded  that 
the  prohibition  was  outdated  and  that 
its  repeal  would  promote  competition. 
Thirty-two  (32)  comments  and  twelve 
(12)  reply  comments  were  filed  in 
response  to  the  proposals  in  this 
proceeding. 


IL  Discussion 

A.  Licensee  Eligibility  in  SMF  and 
Commercial  220  MHz  Sen.  ice 

6.  Background.  In  the  Notice,  we 
tentatively  concluded  that  the  SMR  and 
commercial  220  MHz  wireline 
ownership  restrictions  are  no  longer 
appropriate  in  today's  competitive 
mobile  services  marketplace.  As 
described  in  the  Notice,  there  were 
several  reasons  for  this  tentative 
conclusion.  First,  we  observed  that  the 
risk  of  wireline  carriers  being  able  to 
cause  competitive  harm  if  allowed  to 
enter  the  SMR  market  has  dimini.shed  in 
recent  years.  We  indicated  that  the 
breakup  of  AT&T  and  the  rapid 
introduction  of  new  mobile  service 
options  have  combined4o  create  an 
environment  in  which  wireline  carrier 
participation  in  mobile  services  has  the 
potential  to  increase  competition  rather 
than  impede  it. 

7.  In  the  Notice,  we  also  drew 
comfwrisons  to  PCS,  noting  that  we 
have  already  concluded  that  wireline 
entry  into  PCS  will  produce  economies 
of  .scope  for  that  service,  which  will 
promote  its  rapid  development  and 
yield  a  broader  array  of  PCS  services  at 
lower  costs  to  consumers.  We  indicated 
that  similar  benefits  could  result  from 
allowing  wireline  entry  into  the  SMR 
and  commercial  220  MHz  services. 

8.  We  also  tentatively  concluded  that 
the  restrictions  no  longer  are  necessary 
to  safeguard  against  competitive 
concerns  that  the  LECs  may  (1) 
discriminate  in  the  offering  of 
interconnection  to  non-affiliated  SMR 
licensees  or  (2)  use  their  market  power 
in  the  local  exchange  market  to  cross- 
subsidize  SMR  services  and  undercut 
their  competitors.  We  indicated  that 
existing  statutory  and  regulatory 
safeguards  probably  were  sufficient  to 
prevent  LECs  from  engaging  in  these 
discriminatory  activities.  In  f>articular, 
the  Commission  has  found  that, 
pursuant  to  Section  201  of  the 
Communications  Act,  it  is  in  the  public 
interest  to  require  LECs  to  provide 
reasonable  interconnection  to 
commercial  mobile  radio  service 
(CMRS)  providers.  We  also  noted  that 
independent  accounting  and  structural 
safeguards  exist  and  would  apply  to 
wireline  participants  in  the  SMR  market 
to  prevent  cross-subsidization.  We  did. 
however,  seek  comment  on  the 
effectiveness  of  applying  these  existing 
safeguards  to  wireline  carriers  entering 
these  services. 

9.  We  made  additional  obser\ations  as 
well.  We  indicated  that  wireline  entry 
was  unlikely  to  chill  further 
development  of  the  ser\ice  sin«.e  SMR 
spectrum  has  been  licensed  fully  in 
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most  metropolitan  areas.  As  a  result,  we 
stated  that  wireline  entry  into  the  SMR 
ser\'ice  would  likely  oct:ur  through 
acquisitions  that  are  subject  to 
Commission  review.  Similarly,  we 
reasoned  that  wireline  entry  into 
commercial  220  MHz  likely  would  be 
gradual  and  subject  to  case-by-«:ase 
review  by  the  Commission  as  part  of  the 
application  process.  We  also  asked 
whether  commer<;ial  220  MHz  services 
were  sufficiently  disparate  from  any 
LEC  offering  to  make  negligible  any 
ability  these  carriers  might  have  to  exert 
undue  market  power  or  restrain  trade. 
This  was  the  analysis  we  used  to  justify 
LEC  entry  into  narrowband  PCS.  We 
further  noted  that  wireline  participation 
could  promote  opportunities  for 
additional  entry  of  small,  rural 
telephone  companies  and  could  infuse 
new  capital  and  expertise  into  the 
mobile  servif:es  marketplace. 

10.  Also,  while  we  generally 
concluded  that  the  wireline  restrictions 
were  outmoded,  we  questioned  whether 
there  was  any  justification  for 
continuation  of  the  restrictions  for 
either  or  both  of  the  SMR  and 
commercial  220  MHz  ser\'ires.  Finally, 
we  deferred  consideration  of  whether 
there  was  a  need  to  restrict  cellular 
eligibility  for  SMR  or  commercial  220 
MHz  licensing  pending  a  decision  in  GN 
Docket  No.  93-252  to  impose  a 
spectrum  cap  on  CMRS  providers. 

11.  Comments.  All  but  two 
commenting  parties  support  our 
proposal  to  permit  wireline  telephone 
common  carriers  to  hold  SMR  and 
commercial  220  MHz  licenses.  Many 
commenters  maintain  that  eliminating 
the  restrictions  in  the  SMR  service 
would  facilitate  competition  and  that 
increased  competition  would  thereby 
benefit  consumers  through  lower  prices 
and  expanded  choices.  Commenters  also 
agree  that  our  proposal  is  consistent 
with  our  efforts  to  achieve  regulatorv 
symmetry  by  providing  identical 
eligibility  requirements  for  all  CMRS 
licensees.  In  addition,  .several 
commenters  note  that  chan):;fs  in  the 
SMR  marketplace  during  the  time  since 
the  service  was  established  eliminate 
the  need  for  wireline  eligibility 
restrictions.  Finally,  commenting  parties 
generally  agree  that  existing  acc-ounting 
and  interconnection  safeguards  will 
adequately  prevent  cross-subsidization 
and  discrimination.  The  Commission 
was  encouraged  to  enforce  these 
existing  safeguards  rigorously. 

12.  Most  parties  who  expressly 
commented  on  commercial  220  MHz 
ser\ice  generally  support  lifting  the 
prohibition  on  wireline  entry  for  the 
same  reasons  set  forth  in  support  of 
lifting  the  restrictions  on  wireline  entry 


into  SMR  ser\'ice.  AMTA.  however, 
opposes  lifing  the  restrictions  at  this 
time.  AMTA  contends  that  the 
commercial  220  MHz  service  is  still  in 
its  infancy,  and  that  its  competitive 
potential  is  largely  unknown. 

13.  SMR  WON  is  the  only 
commenting  party  to  oppose  lifting  the 
wireline  prohibition  for  both  SMR  and 
commercial  220  MHz  services. 
Specifically.  SMR  WON  expresses 
concern  that  eliminating  the  restric  tion 
would  harm  traditional  SMR  operators 
that  would  not  be  able  to  compete 
against  the  market  power  of  wireline 
common  carriers.  Moreover,  SMR  WON 
alleges  that  existing  safeguards  have 
been  ineffective  in  preventing  wireline 
carriers  from  exercising  their  monopoly 
power  and  financial  strength  to  the 
detriment  of  competition  in  the  cellular 
marketplace.  Therefore,  SMR  WON 
urges  that  no  changes  in  the  wirline 
restriction  should  be  made  except  r.a 
part  of  comprehensive  legislation 
addressing  the  monopoly  power  of  the 
LECs. 

14.  Decision.  We  amend  our  rules  to 
permit  wireline  telephone  common 
(arriers  to  acquire  SMR  and  commerx.jal 
220  MHz  licenses  without  restri»:tion 
and  dismiss  pending  waiver  requests  as 
moot.  Eliminating  the  wireline 
prohibition  is  likely  to  yield  substantial 
public  benefit;;.  Commenters  echoed  our 
view  that  permitting  wireline  common 
carriers  to  acquire  SMR  and  commenjal 
220  MHz  licen.ses  will  allow  the 
realization  of  significant  economii-s  of 
.scope  and  provide  a  new  source  of 
capital  that  will  yield  a  broader  array  of 
services  at  lower  costs  to  consumers. 
Repealing  the  wireline  prohibition  also 
will  stimulate  competition  and  proniote 
opportunities  for  additional  entr^-  of 
numerous  small  wireline  carriers, 
particularly  in  rural  areas,  in  addition  to 
the  large  wireline  carriers.  Moreover,  we 
note  that  the  record  supports  our  view 
that  changes  in  the  wireless 
marketplace,  including  our  efforts  to 
achieve  regulatory  symmetry  among 
comparable  mobile  ser\'ices.  obviate  1,'if 
need  for  the  wireline  restrictions. 
Finally,  we  believe  that  existing 
regulator)  safeguards  will  prevei.t 
wireline  common  carriers  from  en^a;,-!:);; 
in  anti-competitive  conduct. 

15.  We  expect  that  wireline 
participation  in  the  provision  of  SMR 
and  commercial  220  MHz  services  w  H! 
benefit  the  consumer.  Sperificallv. 
allowing  LECs  to  participate  in  SMR 
and  commercial  220  MHz  services  will 
likely  produce  significant  economies  of 
scope  by  allowing  wireline  carrier;,  to 
combine  related  services  so  that  tlu-v 
may  be  provided  at  less  cost  than 
providing  them  separately.  We  «'\p.-i  t 
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that  because  of  their  existing  wireline 
infrastructure.  LECs  will  be  likely  to 
achieve  technical  efficiencies  in 
spectrum  use  that  will  result  in  lower 
costs.  Such  economies  can  promote 
more  rapid  development  of  technology 
and  yield  a  broader  range  of  services  at 
lower  costs  to  consumers. 

16.  We  expect  that  wireline  entry  also 
will  benefit  competition  by  providing  an 
additional  source  of  capital  and 
expertise  in  the  mobile  services 
marketplace.  Allowing  wireline  entry 
will  give  SMR  providers  the  ability  to 
draw  upon  this  capital  and  expertise  as 
they  move  from  stand-alone  analog  to 
wide-area  networks.  Despite  AMTA's 
opposition,  we  reach  a  similar, 
conclusion  with  respect  to  participation 
by  wireline  carriers  in  the  commercial 
220  MHz  service.  We  observe  that 
access  to  the  capital  and  technical 
expertise  of  wireline  carriers  may  be 
important  to  the  commercial  220  MHz 
service  at  its  critical  stage  of 
technological  development.  SNET  notes, 
for  example,  that  wireline  carriers  can 
"quickly  allocate  resources,  including 
existing  infrastructure,  into  wireless 
services  that  will  speed  the  deployment 
of  services,  produce  innovative  service 
offerings,  promote  competition  and 
produce  competitive  rates  for 
consumers."  We  also  note  that 
commercial  220  MHz.  like  PCS.  is  a 
new.  developing  ser\'ice.  and  we  have 
elected  to  allow  wireline  c:arriers  lo 
participate  fully  in  both  the  narrowband 
and  broadband  PCS  services.  Moreover, 
we  observe  that  commercial  220  MHz 
service  resembles  narrowband  PCS  in 
that  it  is  a  two-way.  narrowband  service 
that  is  technically  distinct  from  other 
service  offerings  provided  by  LECs.  In 
the  Narrowband  PCS  First  Report  and 
Order  [59  FR  9100  (Feb.  25.  1994)).  we 
concluded  that  the  dissimilarity 
between  narrowband  PCS  and  LEC 
service  offerings  provided  additional 
justification  for  allowing  wireline  entry. 
We  conclude  that  the  same  rational 
supports  our  conclusion  with  respect  to 
commercial  220  MHz  service. 

17.  Wireline  participation  also  could 
promote  opportunities  for  additional 
entry  of  small  entrepreneurs,  such  as 
rural  telephone  companies,  in  the  SMR 
service.  As  the  record  in  this  proceeding 
suggests,  small  wireline  carriers  in  rural 
communities  are  well  positioned  to 
provide  SMR  and  commercial  200  MHz 
services  in  areas  that  presently  are 
unserved  or  underserved.  Eliminating 
the  wireline  restrictions  would  allow 
these  providers  to  offer  cost-effective 
services  to  rural  customers  by  building 
on  their  existing  infra.structure  and 
presence  in  the  market.  We  disagree 
with  SMR  WON's  allegation  that 


wireline  participation  would  impede 
competition,  especially  in  rural 
communities.  As  commenters 
(including  rural  telcos)  point  out. 
wireline  entry  will  bring  new  or 
additional  SMR  services  to  underserved 
rural  areas,  not  merely  replace  existing 
small  SMR  operators.  Additional 
opportunities  for  small  business  entry 
into  the  SMR  business,  including 
participation  by  small  LECs.  are  being 
considered  as  part  of  the  commission's 
competitive  bidding  proceeding.  SMR 
WON  erroneously  suggests  that  our 
reference  to  our  efforts  to  help  small 
businesses  successfully  compete  at 
auctions  reveals  that  our  real  motivation 
for  permitting  wireline  entry  is  to  raise 
more  funds  at  auction.  Rather,  we  repeal 
the  wireline  prohibition  because  the 
record  overwhelmingly  indicates  that 
wireline  participation  would  serve  the 
public  interest  by  promoting 
competition,  lowering  costs,  and 
expanding  consumer  choice.  Moreover, 
we  note  that  Congress  specifically 
prohibits  us  from  exercising  our  auction 
authority  for  the  primary  purpose  of 
raising  revenues. 

18.  Additionally,  as  we  tentatively 
concluded  in  our  Notice,  the  wireline 
restrictions  are  outmoded  in  view  of 
recent  regulatory  changes  in  the  mobile 
services  marketplace.  The  Budget  Act 
mandated  that  similar  mobile  ser\'ices 
receive  comparable  regulatory  treatment 
and  divided  all  mobile  services  into  two 
categories,  CMRS  and  private  mobile 
radio  service  (PMRS).  In  our  CMRS 
Second  Report  and  Order  (59  FR  18493 
(April  19,  1994)).  we  concluded  that 
certain  private  mobile  radio  services, 
including  SMR  and  commercial  220 
MHz  licensees,  would  be  subject  to 
reclassification  as  CMRS  if  they  provide 
"interconnected  service."  To  the  extent 
that  SMR  and  commercial  220  MHz 
licensees  qualify  as  CMRS  providers, 
the  principles  of  regulatory  symmetry 
suggest  that  they  should  be  subject  to 
regulations  similar  to  those  imposed  on 
cellular  carriers.  PCS  licensees  and 
other  CMRS  providers.  Elimination  of 
§§  90.603(c)  and  90.703(c)  thereby 
furthers  our  objective  to  apply  a 
symmetrical,  consistent  set  of 
regulations  governing  CMRS  by 
establishing  identical  wireline  eligibility 
requirements  for  all  CMRS  providers. 

19.  As  we  observed  in  our  Notice,  the 
mobile  services  industry  also  has 
undergone  substantial  changes  that 
obviate  the  need  for  the  wireline 
restrictions.  The  record  shows  that  the 
competitive  concerns  that  led  to  the 
SMR  eligibility  restrictions  are  no  longer 
applicable  in  the  current  competitive 
marketplace.  The  SMR  industry  has 
matured  significantly  since  it  was 


established  in  1974.  As  AMTA  points 
out.  SMR  channels  already  are  in 
service  in  most  large  urban  areas. 
Wireline  carriers  therefore  will  be 
largely  limited  to  acquiring  existing 
businesses,  and  all  such  transfers  would 
be  subjecn  to  Commission  review.  We 
will  consider  the  competitive  impact  of 
any  transfer  to  a  wireline  carrier  as  part 
of  our  public  interest  determination.  In 
addition,  we  note  that  wireline  SMR 
acquisitions  will  be  subject  to  our  CMRS 
spectrum  cap.  which  restricts  the 
amount  of  cellular,  broadband  PCS  and 
SMR  spectrum  that  any  one  entity  may 
acquire  in  a  geographic  market.  This 
acts  as  a  competitive  safeguard  by 
limiting  all  wireline  carriers  from 
exerting  undue  market  power  in  these 
services.  Furthermore,  we  observe  that 
the  spectrum  cap  will  also  limit  cellular 
licensees"  ability  to  exercise  market 
power  and  we  therefore  do  not  believe 
that  additional  restrictions  on  cellular 
participation  are  warranted. 

20.  Moreover,  customer  demand  and 
the  desire  to  offer  "seamless" 
communications  services  has  fostered 
the  development  of  wide-area  systems 
in  both  the  800  MHz  and  900  MHz 
band.  Wide-area  licensees  have 
aggregated  spectrum  across  large 
regions,  and  are  poised  to  offer  services 
competitive  with  larger  CMRS 
providers,  such  as  cellular  and  PCS.  For 
these  reasons,  we  are  not  persuaded  by 
SMR  WONs  argument  that  the  SMR 
market  is  still  relatively  immature. 
These  systems  do  not  continue  to 
require  the  same  degree  of  regulatory 
nurturing  that  may  have  been 
appropriate  during  the  early  days  of  thi.*^ 
service.  In  addition,  we  note  that 
artificial  eligibility  restraints  may 
hinder  the  growth  of  wide-area  systems 
and  their  ability  to  compete  with 
cellular  and  other  CMRS  licensees. 

21.  In  addition,  we  conclude  that 
existing  regulatory  safeguards  are 
sufficient  to  prevent  possible 
discrimination  and  cross-subsidization. 
We  note  that  wireline  telephone 
companies  are  required  to  provide 
reasonable  interconnection  upon 
request.  As  evidence  of  the  infrequency 
of  interconnection  problems,  we  are 
unaware  of  any  pending  complaints 
alleging  discriminatory  interconnection 
filed  by  unaffiliated  cellular  providers 
against  wireline  carriers  with  cellular 
affiliates.  We  emphasize,  however,  that 
we  agree  with  AMTA  and  ITA/CICS  that 
the  public  interest  is  best  served  by 
strongly  enforcing  our  policies  and 
statutory  requirements  with  respect  to 
the  interconnection  obligations  of  LECs. 

22.  Additionally,  independent 
accounting  and  structural  safeguards 
exist  lo  protect  against  cross- 


subsidization  of  services  and 
discriminatory  pricing.  In  the  CMRS 
docket,  we  determined  that  our  joint 
cost  and  affiliate  transaction  rules 
would  apply  to  all  CMR5  providers  with 
LEC  affiliates.  These  rules  require  LECs 
to  maintain  procedures  to  separate  the 
costs  of  regulated  activities  from  those 
of  their  activities  that  are  classified  as 
nonregulated  for  federal  accounting 
purposes,  and  to  account  for  their 
transactions  with  their  nonregulated 
affiliates  in  accordance  with  specified 
valuation  methodologies.  Since  most 
SMRs  and  commercial  220  MHz 
licensees  fall  inside  the  CMRS 
definition  (and  are  not  rate-regulated), 
these  existing  and  applicable  accounting 
rules  should  deter  cross-subsidization 
problems.  We  also  note  that  the  largest 
LECs  are  subject  to  price  caps,  which 
provides  additional  assurances  that  no 
cross-subsidization  will  occur.  Finally, 
we  observe  that  the  Commission 
adopted  the  same  approach  concerning 
structural  separations  and  accounting 
safeguards  in  our  PCS  proceeding.  We 
therefore  decline  to  impose  structural 
separation  requirements  in  addition  to 
those  already  imposed  on  certain 
dominant  telephone  carriers  [i.e..  BOCs) 
that  provide  cellular  service.  We  note, 
however,  that  we  intend  to  enforce  our 
existing  safeguards  vigorously  in  this 
area  and  are  prepared  to  take  additional 
steps,  if  necessary,  to  protect  against 
cross-subsidization  of  services  and 
discriminatory  pricing. 

23.  In  sum,  the  rapid  growth  of  mobile 
services,  regulatory  changes  and 
evolving  competition  in  the  mobile 
services  industr}- justify  the  repeal  of 
the  restrictions  on  wireline  telephone 
common  carriers  holding  licenses  in  the 
SMR  and  commercial  220  MHz  services. 
Accordingly,  we  eliminate  these  rules 
today.  In  addition,  we  dismiss  requests 
for  waivers  filed  by  Southwestern  Bell, 
Bell  Atlantic,  US  West,  RAM  Mobile, 
Cass  Cable  and  API.  These  requests  are 
mooted  by  our  decision  to  eliminate  the 
wireline  restriction. 


B.  Common  Carrier  Dispatch  Prohibition 

24.  Background.  In  the  Notice,  the 
Commission  tentatively  concluded  that 
eliminating  the  dispatch  ban  would 
enhance  competition  and  thereby 
provide  consumers  with  greater  choice, 
more  innovative  service  offerings,  and 
lower  prices.  Commenters  were  invited 
to  address  the  competitive 
consequences  of  permitting  all  CMRS 
providers '  to  offer  dispatch  services.  As 


an  alternative,  however,  the 
Commission  solicited  comment  on 
whether  it  should  delay  repeal  of  the 
rule  until  August  10, 1996  (3  years  from 
the  date  the  Budget  Act  amendments 
became  law),  allow  CMRS  licensees 
(other  than  SMRs)  to  provide  dispatch 
only  on  a  secondary  basis,  or  impose  a 
limit  on  the  amount  of  system  capacity 
that  non-SMR  CMRS  licensees  may 
devote  to  dispatch  service.  The 
Commission  requested  comment  on 
whether  these  measures  were  needed  to 
prevent  any  anti-competitive  impact 
that  may  result  from  participation  by  all 
CMRS  providers  in  the  market,  with 
particular  focus  on  cellular  entry  into 
dispatch.  In  addition,  the  Commission 
requested  comment  on  whether  mobile 
common  carriers  that  are  not  land-based 
[i.e.,  aviation,  marine,  and  mobile 
satellite  licensees  who  provide  common 
carrier  service)  should  be  permitted  to 
offer  dispatch  service.  Noting  that  these 
categories  of  licensees  previously  were 
not  prohibited  from  offering  dispatch 
service  under  Section  332,  we 
tentatively  concluded  that  Congress  did 
not  intend  to  extend  the  dispatch  ban  to 
non-land  mobile  licensees  when  it 
amended  that  section  in  1993.  Instead, 
the  Commission  reasoned  that  Congress 
meant  simply  to  repeat  and  incorporate 
its  old  prohibition  against  common 
carrier  land  mobile  service  providers 
offering  dispatch  service  without 
modification  and  to  give  the 
Commission  authority  to  repeal  the 
prohibition  in  whole  or  in  part. 

25.  Comments.  Most  commenters 
support  our  view  that  eliminating  the 
dispatch  prohibition  would  promote 
competition  in  the  dispatch  service  and 
thereby  provide  customers  with 
expanded  choices  and  lower  prices.  In 
addition,  many  commenters  obser\'e 
that  the  dispatch  prohibition  is 
inconsistent  with  our  efforts  to  achieve 
regulatory  symmetry  because  it  allows 
SMRs  to  provide  a  service  that  other 
CMRS  providers,  such  as  cellular 
licensees,  may  not.  Moreover,  several 
commenting  parties  note  that  recent 
technological  improvements  obviate  any 
concern  that  land  mobile  licensees' 


'  The  Budget  Act  provides  that: 

|a|  common  carrier  (other  than  a  person  that  was 
treated  as  a  provider  of  a  private  land  mobile 
service  prior  to  the  enactment  of  the  Omnibus 


Budget  Reconciliation  Act  of  1993)  shall  not 
provide  any  dispatch  service  on  any  frequency 
allocated  for  common  carrier  service,  except  to  the 
extent  such  dispatch  service  is  provided  on  stations 
licensed  in  the  domestic  public  land  mobile  radio 
service  before  January  1. 1982.  The  Commission 
may  by  regulation  terminate,  in  whole  or  in  part, 
the  prohibition  contained  in  the  preceding  sentence 
if  the  Commission  determines  that  such  termination 
will  serve  the  public  interest. 

Budget  Act  at  §6002(bK2).  47  U.S.C.  332(c)(2). 
Most  CMRS  licensees  are  thereby  prohibited  from 
offering  dispatch  service,  unless  the  Commission 
determines  that  termination  of  this  prohibition  will 
serve  the  public  interest. 


common  carrier  service  obligations 
would  be  compromised  by  the  provision 
of  dispatch  service.  Noting  the 
significant  benefits  that  would  stem 
from  permitting  all  CMRS  licensees  to 
provide  dispatch  services,  most 
commenters  requested  that  the 
Commission  eliminate  the  prohibition 
immediately  and  without  restriction. 

26.  Several  parties,  however,  urged 
the  Commission  to  retain  the  dispatch 
prohibition.  Many  proponents  of  the 
prohibition  argue  that  certain  CMRS 
licensees,  such  as  cellular  providers, 
would  chill  competition  by  forcing 
small  dispatch  providers  out  of  the 
market  through  below-cost  pricing.  To 
the  extent  that  CMRS  licensees  seek  to 
offer  dispatch  service,  commenters 
advocate  that  they  do  so  on  SMR 
frequencies. 

27.  Several  commenters  request  that  if 
we  elect  to  eliminate  the  prohibifion,  we 
phase  it  out  on  August  10,  1996  or  allow 
non-SMR  CMRS  licensees  to  provide 
service  only  on  a  secondary  basis.  As  a 
separate  matter,  several  commenters 
request  the  Commission  to  clarify  that 
the  dispatch  prohibition  did  not  extend 
to  non-land  mobile  common  carrier 
licensees. 

28.  Decision.  We  amend  our  rules  to 
permit  all  mobile  service  common 
carriers  to  provide  dispatch  service. ^ 
The  record  demonstrates  that  repeal  of 
the  dispatch  ban  will  enhance 
competition  and  thereby  provide 
consumers  with  expanded  choice  and 
lower  prices.  Moreover,  we  agree  with 
commenters  that  retention  of  the  ban  is 
inconsistent  with  our  efforts  to  establish 
a  regulatory  framework  which  provides 
similar  services  with  symmetrical 
requirements.  We  also  note  that  recent 
technological  developments,  including 
digitalization,  have  minimized  any  ( 
concerns  that  using  common  carrier 
spectrum  for  dispatch  would  impair  the 
licensees'  capacity  to  provide  common 
carrier  service  because  digital 
technologies  allow  spectrum  to  be  used 
more  efficiently.  Because  of  the 
significant  public  benefits  that  we 
expect  by  eliminating  the  prohibition. 

we  decline  to  impose  a  sunset  provision 
and  permit  all  CMRS  licensees  to 
provide  dispatch  upon  the  effective  date 
of  these  rule  changes,  and  without 
restriction. 


-We  note  that  we  are  not  allowing  cellular  and 
other  Part  22  licensees  to  provide  stand-alone 
PMRS  service,  an  issue  that  will  be  resolved  on 
reconsideration  of  our  CMFS  Second  Report  and 
Order  See  CMHS  Third  Report  and  Order.  59  Fed 
Reg  59945  (Nov.  21.  1994).  Rather,  by  this  action 
we  will  permit  Part  22  licensees  to  provide  non- 
interconnected  dispatch  service,  so  long  as  their 
dispatch  users  also  have  the  ability  to  utilize 
interconnected  service  if  thev  chocs*. 
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29.  In  eliminating  the  dispatch 
prohihition.  we  expect  to  enhance 
competition  by  permitting  new  types  of 
CMRS  providers  to  enter  the 
commercial  dispatch  service.  We 
believe  that  increased  competition  in 
dispatch  service  will,  in  turn,  yield 
significant  public  benefits.  We  note  that 
there  seems  to  be  a  scarcity  of  spectrum 
capacity  available  for  dispatch  service, 
as  users  below  512  MHz  strongly 
supported  the  Commission's  proposals 
to  make  more  efficient  use  of  the 
spectrum  in  those  bands  and  demand 
exists  for  most  licenses  in  the  800  and 
900  MHz  bands.  Moreover,  we  agree 
with  commenters  that  the  introduction 
of  new  competitors  has  the  potential  to 
lower  costs  to  subscribers,  increase 
availability  of  choices,  and  improve  the 
qviality  of  service.  Several  commenters 
maintain  that  allowing  CMRS  providers 
to  provide  dispatch  in  addition  to  other 
mobile  services  will  satisfy  consumers" 
growing  demand  for  integrated  services 
that  are  customized  to  fit  their 
individual  needs.  AirTouch  notes,  for 
example,  that  its  market  research  reveals 
that  consumers  want  service  packages  to 
include  text  messaging,  vehicle  location, 
alpha-numeric  paging,  fax,  dispatch, 
and  mobile  voice.  In  addition,  we 
observe  that  eliminating  the  dispatch 
ban  may  lower  the  cost  of  multifunction 
equipment  since  a  greater  number  of 
CMRS  licensees  will  be  able  to  provide 
dispatch  service.  Moreover,  as  McCaw 
and  East  Otter  Tail  suggest,  eliminating 
the  dispatch  prohibition  will  make 
service  available  in  areas  where  current 
options  are  limited.  In  particular,  we 
expect  that  the  elimination  of  the 
dispatch  prohibition  will  benefit  rural 
communities  by  facilitating  competition 
in  underserved  areas  and  will  allow 
some  rural  subscribers  to  obtain  low- 
cost  dispatch  service  from  a  third-party 
service  provider  for  the  first  time. 

30.  Commenters  seeking  to  retain  the 
dispatch  ban  argue  that  allowing  CMRS 
providers,  particularly  cellular 
licensees,  to  offer  dispatch  services 
actually  would  have  an  anti-competitive 
impact  on  the  dispatch  market.  Noting 
that  cellular  carriers  have  significant 
resources  and  spectrum,  opponents 
claim  that  cellular  carriers  will 
impermissibly  underprice  their  service 
(by  subsidizing  the  dispatch  service 
with  cellular  revenues)  in  order  to  drive 
SMR  operators  out  of  business.  To 
prevent  any  anti-competitive  conduct, 
several  commenters  suggest  that  all 
CMRS  providers  be  required  to  provide 
dispatch  on  frequencies  designated  for 
SMR  service. 

31.  We  are  unpersuaded  that  any 
dispatch  providers  are  likely  to  engage 
in  anticompetitive  conduct.  To  sustain  a 


predatory  pricing  scheme,  a  dispatch 
provider  must  be  able  to  price  its 
ser\ices  below  its  own  costs  and  the         » 
costs  of  its  competitors  in  order  to  drive 
competition  out  of  the  market.  The 
dispatch  provider  must  then  raise  its 
prices  above  a  competitive  level  and 
effectively  preclude  potential 
competitors  from  entering  or  re-entering 
the  market.  We  consider  this  possibility 
highly  unlikely  because  the  entire 
CMRS  market  is  expanding,  with  a 
number  of  competitors  expected  to  enter 
the  marketplace  in  the  near  term.  As  a 
result,  the  two  cellular  providers  in  each 
market  are  expected  to  compete  with 
other  CMRS  service  providers, 
including  SMR  and  PCS  licensees,  in 
providing  a  host  of  services  in  addition 
to  dispatch.  These  providers  will  also 
compete  with  private  mobile  radio 
service  (PMRS)  providers,  including 
businesses  that  elect  to  operate  their 
own  systems,  in  the  provision  of 
dispatch  service.  It  is  therefore  unlikely 
that  cellular  carriers  would  benefit  by 
engaging  in  any  anticompetitive  pricing 
scheme  for  particular  services  in  order 
to  eliminate  competitors.  Rather,  market 
share  likely  will  be  based  on  quality, 
price,  and  the  availability  of  other 
service  options  to  satisfy  a  customer's 
individual  needs.  We  note,  however, 
that  we  will  continue  to  study  the 
dispatch  market  carefully  and  can  take 
appropriate  enforcement  action  if 
licensees  engage  in  anticompetitive 
conduct.  Moreover,  we  observe  that  the 
Department  of  Justice  also  has  authority 
to  take  enforcement  action  against 
carriers  that  engage  in  predatory  pricing. 

32.  We  also  do  not  believe  that 
limiting  dispatch  service  to  SMR 
frequencies  would  be  an  efficient  use  of 
spectrum.  To  the  extent  that  any  CMRS 
providers  have  excess  spectrum,  we 
want  to  encourage  them  to  develop 
innovative  uses  for  it  that  are  responsive 
to  consumer  demand,  including 
dispatch  service.  Moreover,  restricting 
dispatch  service  to  SMR  frequencies 
would  limit  competition  by  creating  an 
artificial  scarcity  of  spectrum  available 
to  provide  dispatch  service. 

33.  Permitting  all  CMRS  licensees  to 
provide  dispatch  service  also  is 
consistent  with  our  efforts  to  achieve 
regulatory  symmetry  among  comparable 
ser\  ices.  As  many  commenters  point 
out,  the  dispatch  prohibition  allows 
SMR  licensees  to  offer  services  that  its 
CMRS  competitors  cannot.  Elimination 
of  the  dispatch  prohibition  will  help  to 
equalize  the  regulatory  requirements 
applicable  to  all  mobile  service 
providers  by  allowing  competing 
operators  to  offer  the  same  portfolio  of 
service  options  and  packages.  This 
re.sult  is  required  by  Congress*  mandate 


that  comparable  mobile  services  receive 
similar  regulatory  treatment. 

34.  In  addition,  we  note  that  recent 
technological  developments  undermine 
the  original  justification  for  the  dispatch 
prohibition.  When  Congress  adopted  the 
dispatch  prohibition,  it  sought  to  ensure 
that  common  carriers  did  not  misuse 
frequencies  by  devoting  them  to 
dispatch  use.  The  development  of  new 
technologies,  including  digitalization, 
have  minimized  any  concerns  that  using 
common  carrier  spectrum  for  dispatch 
would  impair  the  licensees'  capacity  to 
provide  common  carrier  service  because 
digital  technologies  allow  spectrum  to 
be  used  more  efficiently.  Moreover,  the 
mobile  services  marketplace  will  ensure 
that  spectrum  is  not  used  inefficiently 
for  dispatch  service  if  consumer 
demand  demonstrates  that  alternative 
uses  are  more  desirable. 

35.  Because  of  the  significant  public 
benefits  that  we  expect  by  eliminating 
the  prohibition,  we  decline  to  impose  a 
sunset  provision  and  permit  CMRS 
licensees  to  provide  dispatch  without 
restriction.  We  agree  with  commenters 
that  establishing  a  sunset  period  would 
delay  the  introduction  of  new 
competition  without  providing  any 
benefit  to  consumers.  Commenters 
favoring  a  sunset  period  maintain  that 
they  need  an  opportunity  to  adjust  to 
common  carrier  obligations  without 
disruption  by  new  competitors.  We 
note,  however,  that  our  intent  in 
establishing  the  three- year  transition 
period  was  to  provide  private  carriers 
that  will  be  reclassified  as  CMRS  an 
opportunity  to  prepare  for  new 
regulatory  requirements,  not  to  shield 
them  from  new  sources  of  competition 
We  are  unpersuaded,  therefore,  that  a 
sunset  provision  is  needed  to  protect 
SMR  licensees.  Moreover,  we  observe 
that  to  the  extent  that  non-SMR  CMRS 
licensees  will  need  to  construct  or 
modify  their  systems  before  they  will  be 
able  to  offer  dispatch  services.  SMR 
providers  will  have  an  opportunity  to 
adjust  to  new  competitors.  We  also 
decline  to  limit  non-SMR  CMRS 
licensees'  participation  to  providing 
dispatch  on  a  secondary  basis.  There  is 
no  evidence  in  the  record  that 
restricting  their  participation  in  this 
manner  would  provide  any  benefit  to 
consumers. 

III.  Procedural  Matters 

36.  Final  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice.  Written 
comments  on  the  IRFA  were  requested, 
although  none  were  received.  The 
Commission  has  prepared  the  following 


Final  Regulatory  Flexibility  Analysis 
(FRFA)  of  the  expected  impact  of  the 
proposed  rule  changes  on  small  entities. 

I.  Reason  for  Action.  This  Report  and 
Order  eliminates  the  restrictions 
contained  in  Sections  90.603(c)  and 
90.703(c)  of  the  Commission's  rules  that 
prohibit  wireline  telephone  common 
carriers  from  holding  licenses  in  the 
SMR  ser\'ice  and  commercial  220  MHz 
band.  The  Report  and  Order  also 
permits  all  CMRS  providers  to  offer 
dispatch  service  in  competition  with 
SMR  systems.  The  record  in  this 
proceeding  demonstrates  that  these 
restrictions  are  no  longer  necessary  and 
should  be  repealed. 

II.  Objectives.  The  Commission 
intends  to  promote  competition,  growth 
and  innovation  at  a  time  when  the 
mobile  services  marketplace  is 
undergoing  regulatory  changes. 

III.  Legal  Basis.  The  action  is 
authorized  under  Sections  3(n),  4(i), 
303(r),  332(c)  and  332(d)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  153(n),  154(1) 
and  303(r),  332(c)  and  332(d). 

IV.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  None. 

V.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  Rules.  None. 

VI.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved. 
Many  small  entities  could  be  affected  by 
the  rule  changes  contained  in  the  Report 
and  Order.  We  expect  that  several  small 
entities  will  benefit  by  eliminating  the 
wireline  restrictions  and  dispatch 
prohibition  because  it  will  provide  these 
entities  and  additional  opportunity  to 
participate  in  the  provision  of  these 
services. 

VII.  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
The  Notice  in  this  proceeding  solicited 
comments  on  whether  to  eliminate  the 
wireline  eligibility  restrictions  and  the 
dispatch  prohibition.  No  significant 
alternatives  were  presented  in  the 
comments. 

37.  Ordering  Clauses.  Accordingly,  IT 
IS  ORDERED,  that  Part  22  of  the 
Commission's  Rules  ARE  AMENDED  as 
set  forth  below  and  are  effective  April 
24,  1995.  It  is  further  ordered  that  Part 
90  of  the  Commission's  Rules  are 
amended  as  set  forth  below  and  are 
effective  upon  March  24, 1995.3 

38.  It  is  further  ordered  that  the 
Petitions  for  Waiver  filed  by 


'  We  note  that  the  Administrative  Prcx;edure  Act 
allows  the  rules  to  become  effective  immediately 
because  we  ■are  relieving  a  restriction  rather  than 
imposing  one.  See  5  U.S.C.  553(d)(1).  We  believe 
tha'  it  is  appropriate  for  these  rules  to  take  effect 
immediately  upon  publication  in  the  Federal 
Regifler  in  light  of  the  pending  requests  for  waiver, 
discussed  infra. 


Southwestern  Bell,  Bell  Atlantic,  US 
West,  RAM  Mobile,  Cass  Cable,  and  API 
are  dismissed  as  moot. 

List  of  Subjects 

47  CFR  Part  22 

Public  mobile  services;  Radio. 
47  CFR  Part  90 

Private  land  mobile  services;  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Parts  22  and  90  of  Chapter  I  of  Title 

47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  307,  and  332. 

48  Stat.  1066.  1082.  as  amended;  47  U.S.C. 
154,  303,  307  and  332,  unless  otherwise 
noted. 

2.  Section  22.577  is  amended  by 
revising  the  heading,  the  introductory 
te.xt,  the  introductory  text  of  paragraph 
(a)  and  paragraphs  (a)(1),  (a)(2),  (b)  and  ' 
(d),  to  read  as  follows: 

§  22.577    Dispatch  service. 

Carriers  licensed  under  this  subpart 
may  provide  dispatch  service  in 
accordance  with  the  rules  in  this 
section. 

(a)  Installation  without  prior  FCC 
approval.  A  station  licensee  may  install 
or  remove  dispatch  points  for 
subscribers  without  obtaining  prior  FCC 
approval.  A  station  licensee  may  install 
or  remove  dispatch  transmitters  for 
subscribers  without  applying  for 
specific  authorization,  provided  that  the 
following  conditions  are  met. 

(1)  Each  dispatch  transmitter  must  be 
able  to  transmit  only  on  the  mobile 
channel  that  is  paired  with  the  channel 
used  by  the  base  station. 

(2)  The  antenna  of  the  dispatch 
transmitter  must  not  exceed  the  criteria 
in  §  17.7  of  this  chapter  that  determine' 
whether  the  FAA  must  be  notified  of  the 
proposed  construction. 
***** 

(b)  Notification.  Licensees  must  notify 
the  FCC  (FCC  Form  489)  whenever  a 
dispatch  transmitter  is  installed 
pursuant  to  paragraph  (a)  of  this  section. 
The  notification  must  include  the  name 
and  address  of  the  subscriber(s)  for 
which  the  dispatch  transmitter  was 
installed,  the  location  of  the  dispatch 
transmitter,  the  height  of  antenna 
structure  above  ground  and  above  mean 


sea  level,  the  channel(s)  used,  and  the 
call  sign  and  location  of  the  base  station. 

***** 

(d)  Dispatch  transmitters  requiring 
authorization.  A  dispatch  transmitter 
that  does  not  meet  all  of  the 
requirements  of  paragraph  (a)  of  this 
section  may  be  installed  only  upon 
grant  of  an  application  for  authorization 
therefor  (FCC  Form  600). 
***** 

3.  Section  22.901  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  22.901    Cellular  service  requirements  and 
limitations. 

***** 

(c)  Dispatch  service.  Cellular  systems 
may  provide  dispatch  service. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

4.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  and  332,  48 
Stat.  1066,  1082,  as  amended;  47  U.S.C.  154. 
303  and  332,  unless  otherwise  noted. 

5.  Section  90.603(c)  is  revised  to  read 
as  follows: 

§90.603    Eligibility. 

***** 

(c)  Any  person  eligible  under  this  part 
and  proposing  to  provide  on  a 
commercial  basis  base  station  and 
ancillary  facilities  as  a  Specialized 
Mobile  Radio  Service  System  operator, 
for  the  use  of  individuals,  federal 
government  agencies  and  persons 
eligible  for  licensing  under  subparts  B, 
C.  D.  or  E  of  this  part. 

6.  47  CFR  90.703(c)  is  revised  to  read 
as  follows: 

§90.703    Eligibility. 

***** 

(c)  Any  person  eligible  under  this  part 
proposing  to  provide  on  a  commercial 
basis,  station  and  ancillary  facilities  for 
the  use  of  individuals,  federal 
government  agencies  and  persons 
eligible  for  licensing  under  subparts  B, 
C,  D,  orE  of  this  part. 
[FR  Doc.  95-7295  Filed  3-23-95;  8:45  am] 
BILUNG  CODE  S712-01-M 


47  CFR  Pari  64 


[CC  Docket  No.  91-281;  FCC  95-119] 

Calling  Party  Telephone  Numt>er; 
Privacy 

agency:  Federal  Communications 
Commission. 
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ACTION:  Stay  of  effective  date  of  Order 
establishing  final  rule. 

summary:  This  Order  stay«  the  effective 
date  of  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
April  18. 1994.  which  adopted  the 
Commission's  rule*  regardinj?  privacy 
and  other  requirements  for  Calling  Party 
Telephone  Numbers. 

EFFECTIVE  DATE:  March  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Kimball,  (202)  634-7150. 
Domestic  Services  Branch.  Domestic 
Facilities  Division,  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Order  in 
CC  Docltet  No.  91-281.  FCC  95-119. 
adopted  March  17. 1995.  released  Manh 
17.  1995.  The  item  is  available  for 
inspection  and  copying  during  normal 
hours  in  the  Commission's  FCC 
Reference  Center  (room  230).  1919  M 
St..  NW..  Washington.  D.C.,  or  a  copy 
niay  be  purchased  from  the  duplicating 
contractor.  International  Transcription 
Service.  Inc.  (202)  857-3800.  2100  M 
St..  N\V.,  Suite  140.  Washington.  D.C. 
20037.  The  Order  will  be  published  in 
the  FCC  Record. 

Analysis  of  Proceeding 

In  the  process  of  reviewing  petitions 
for  reconsideration  of  the  Commission's 
Rules  governing  passage  of  Calling  Party 
Number  (CPN)  on  interstate  telephone 
calls,  we  have  decided  on  our  own 
motion  that  the  public  interest  would 
best  be  served  by  temporarily  staying 
effectiveness  of  47  CFR  64.1601  and 
64.1603.  Interested  parties  have 
persuasively  argued  that  no  matter  how 
the  issues  raised  in  the  petition  for 
re<:onsideration  are  resolved,  and  even  if 
the  Commission  adheres  to  its  original 
decision  in  every  material  respecl. 
compliance  will  not  be  possible  by 
April  12. 1995,  the  effective  date 
specified  in  the  March  29.  1994  Report 
and  Order  Further  Notice  of  Proposed 
Rulemnking.  59  FR  18318. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
Sections  1. 4(i)  of  the  Communications 
Act,  47  U.S.C.  1  and  154(i).  that 
effectiveness  of  §§64.1601  and  64.1603 
of  the  Commission's  Rules  IS  STAYED 
until  further  notice. 

It  is  further  ordered  that  this  order  is 
effective  upon  adoption. 

List  of  Subjects  in  47  CFR  Pari  64 

Calling  party  number  identification. 
Privacy.  Telephone. 


Fe<ieral  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 
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47  CFR  Part  73 

(MM  Docket  No.  »4-15;  RM-8411] 

Radio  Broadcasting  Services; 
Ravenswood  and  Elizat>eth,  West 
Virginia 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  MediaCom.  Inc..  reallots 
Channel  291A  from  Ravenswood  to 
Elizabeth.  West  Virginia,  as  that 
community's  first  local  aural 
transmission  service,  and  modifies 
Station  WRZZ(FM)'s  license 
accordingly.  See  59  FR  10607.  March  7, 
1994.  Channel  291A  can  be  allotted  to 
Elizabeth  in  compliance  with  the 
Commission's  minimum  distance 
se(>aration  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  291 A  at 
Elizabeth  are  39-03-48  and  West 
Longitude  81-23-43.  Since  Elizabeth  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-15, 
adopted  March  14, 1995.  and  released 
March  21. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
l)}isiness  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service.  Inc..  (202)  857-3800.  2100  M 
Street,  NW.  Suite  140.  Washington.  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amrndrd.  1082:  47  t'.S.C.  154,  as  amendrd. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  removing  Channel  291 A  at 
Ravenswood  and  adding  Elizabeth, 
Channel  291A. 

Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Burrau. 
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follows: 


47  CFR  Part  73 

[MM  Docket  No.  »4-143] 

Television  Broadcasting  Services; 
Albion,  Nebraska 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  This  document  allots  UHF 
Channel  24+  to  Albion,  Nebraska,  in 
order  to  permit  Citadel  Communications 
Co.,  Inc.  to  amend  it  pending 
application  (File  No.  BPCT-930726KH) 
for  Channel  18  at  Albion  to  spe<:ify 
operation  on  Channel  24+  without  loss 
of  cut-off  protection.  See  60  FR  91, 
published  January  3.1994.  The  reference 
coordinates  for  Channel  24+  at  Albion, 
Nebraska,  are  41-55-58  and  98-17-23. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne,  Mass  Media  Bureau, 
(202) 776^1654. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-143. 
adopted  March  13,  1995,  and  released 
March  21, 1995.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW,  Washington.  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW. 
Washington,  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 


PART  73— tAMENDEDt 

1.  The  authority'  .;itritioii  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303;  48  Stat,  as  ami^ndcd. 
11)82;  47  IJ.S.C;  T54,  as  amended. 

§73.6(M    fiknwMiMll 

2.  Section  73.606(b),  the  TV  Table  of 
Allotments  under  Nebraska,,  is  amended 
by  adding  Channel  24+  at  Albion. 

r'cderal  (Communications  Cnmmis!»ion. 

|ohn  A.  KaraufioSk 

Chief.  Allocations  Urunch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINiSTRATION' 

48  CFR  Parts  1819  and  1852 
RIN  2700-Aa6& 

NASA  Mentor-Protege  Program 
Policies 

AGENCY:  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU).  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Finaimile. 

SUMMARY:  The  Final  rule  establishes 
NASA's  policy  on  its  Mentor-Protege 
Program.  VViia  respect  to  prime 
contractors,  it  defines  eligibility  for 
partic:ipation,  allowable  developmental 
assistance  measures  that  will  enhance 
the  capabilities  of  Socially  and 
Economically  Disadvantaged  Businesses 
to  perform  NASA  contracts  and 
subc:ontracts,  and  incentives  for 
program  participation.  Further,  it 
defines  the  transportability  of 
subcontracting  goal  credit  features  from 
the  Department  of  Defense  (DOD) 
Mentor-Protege  Program  to  NASA 
Contractors.  However,  the  effectiveness 
of  a  mentor  under  the  NASA  Program 
will  be  evaluated  by  the  measurable 
amoimt  of  developmental  assistance 
provided  under  NASA  contracts. 
Participation  in  the  program  is 
voluntary. 

EFFECTIVE  DATE:  March  24.  1995. 

ADDRESSES:  NASA  Office  of  Small,  and 
Disadvantaged  Business  UtUizaHon. 
NASA  Ueadquarters.  (Code  K). 
Washington,  IX  20546. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Rae  C.  M^rtel.  Telephone:  (202) 
358-208R 


SUPPLEMEMTAirr  INFCWMftnON! 
Backgrouad. 

NASA  published  a  Propused  Ruitt  on 
February  9,  1-994  amending,  the  NASA 
FAR  Supplement  to  implement  a 
Mentor-Protege  Program.  Having 
reviewed  the  public  comments  on  the 
Proposed  Rule.  NASA  is  publishing  this 
Final.  Rule  with  certain  changes  tethe 
provisions  set  forth  in  the  Proposed 
Rule.  Many  of  thetommenls 
represented  editorial  recommendations 
or  affirmations  for  the  program.  Also,  a 
number  of  comments  were  duplit;ative 
on  subject  matter.  However,  the 
underlying.Mentor-Protege  policy  has 
not  been  significantly  altered  as  a  result 
of  changes  made  in  response  to 
comments.  The  most  suggestive 
comments  and  their  disposition  are 
di.scussed  in  the  preface  of  this  Final 
Rule.  This  Final  Rule  serves  as  the 
regulatory  basis  for  the  Mentor-Protege 
Program  provisions.  For  the  pilot  pha.se 
of  the  program.  Mentor-Protege 
applications  and  activity  are  limited  to 
cost-plus-award-fee  conixacts.  The 
concept  for  the  NASA  Mentor-Protege 
Program  includes  the  establishment  of  a 
Prime/Subcontractor  relationship 
between  the  mentor  and  protege  firm.  In 
the  role  of  subcontractor,  the  protege 
will  contribute  to  the  contract  efforts; 
however,  to  enhance  contractual 
performance,  the  protege  will  receive 
developmental  assistance,  as  described 
in  section  1819.7214,  from  the  prime 
contractor  mentor  firm. 

For  consistency  with  Section  7105  of 
the  Federal  Acquisition  Streamlining 
Act.  Public  Law  103-355,  the  categories 
of  eligible  entities  defined  in  section 
1819.7202  of  the  final  rule  include 
"Small  Disadvantaged  Businesses. 
Historicallv  Black  Colleges  and 
Universities  and  Minority  Fnstitutions". 
Throughout  this  final  rule,  these 
categories  are  collectively  identified  bv 
the  term  "protege". 

NASA  received  two  hundred  and 
twenty-seven  comments  in  response  to 
the  Proposed  Rule.  Several  commenters 
suggested  that  NASA  provide  a 
definition  of  "high-tech."  The  agency 
high-tech  definition  is  provided  in 
1819.7202  to  provide  clarity  regarding 
the  Mentor-Protege  Program's  targeted 
areas  of  contract  activity.  The  Mentor- 
Protege  Program,  a  key  element  of 
NASA's  socioeconomic  program,  is 
designed  to  increase  the  participation  of 
the  entities  defined  as  protege  in  the 
agency's  core  mission.  Many 
commenters  suggested  that  NASA 
modify  the  rule  to  allow  reimbursement 
to  primes  for  expenses  ini;urred  in 
providing  developmental  assistance  tt) 
proteges.  The  coverage  in  the  final  rule 


explains  that  expenses  incurred  by 
mentDr  firms  in  providing 
developmental  assistance  to  their 
protege/subcontractors  are  allowable. 
The  language  in  paragraph  18t<». 72(15 
stBtes  that  the  basic  condition  for 
Mentor-Protege  requires  a  prime/ 
sub«:ontractor  relationship  between  the 
mentor  and' protege.  The  costs  will  b« 
recognized  as  part  of  enhancing 
contractor  performance  and  are 
allowable  consistent  with  the 
definitions  and  requirements  in  FAR 
Part  31.  A  large  number  of  commerrtwrs 
requested  that  NASA  provide  daritv  in 
the  final  rule  regardingthe  fee 
arrangement  and  the  earning  of  award 
fee.  Future  award  fee  plans  of  NASA 
contracts  will  be  structured  such  that  r5 
percent  of  the  available  award  fee  is 
allocated  for  Small  Disadvantaged 
Business  Utilization.  Mentor-Protege 
will  be  evaluated  under  Small 
Disadvantaged  L^tilization  as  a  separate 
element  and  allocated  a  separate  .S 
percent  of  the  15  percent  to  evaluate  the 
prime's  performance  in  the  Mentor- 
Protege  Program.  For  purposes  of 
earning  award  fee.  the  Mentor  firms 
performance  will  be  evaluated  against 
the  measures  described  in  the  N,\S.\ 
FAR  Supplement  provisions  at 
ra52. 219-79.  Many  commenters 
recommended  that  while  NASA 
explains  the  portability  of  credit 
features  from  the  statute  prescribing  die 
DOD  Mentor-Protege  Program  that  are 
available  to  NASA  prime  contractors,  no 
provision  has  been  specifically  made  for 
credit  against  SDB  goals  with  a 
multiplier  similar  to  the  DOD  Mentor- 
Protege  Program.  A  multiplier  option  is 
not  included  in  Set:tion  1819.721)4  of 
the  NASA  program  since  no  statuti'  or 
legislation  exi.sts  to  authorize  sin  h  an 
option.  Section  1819.7204  ii«:hu1i's  only 
the  features  authorized  in  the  slatiiti- 
creating  the  DOD  program  that  can  be 
extended  to  civilian  agencies.  A  number 
of  commenters  commended  NASA  fur 
including  a  provision  allowing  proti*ges 
to  have  multiple  mentors.  However,  a 
number  of  commenters  expressed 
concern  about  this  provision.  Sonu* 
concerns  centered  about  prott?ges  with 
multiple  mentors  maintaining 
confidentialit\';  others  were  concerned 
with  proteges  rec:eiving  conflicting 
guidance  from  multiple  mentrirs.  It  is 
recommended  that  Mentor-Protvge 
agreements  contain  some  cprtifii;ation 
regarding  confidentiality  and  non- 
disclosure as  is  routinely  utilized  in 
business  relationships.  During  the 
review  of  Letters  of  Intent  and 
Agreements.  NASA  will  scnUinize  the 
intended  areas  of  developmental 
assistance  for  duplication  in  certain 
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areas  that  could  lead  to  conflicting 
guidance.  However,  some  duplication 
may  be  unavoidable  but  appropriate  and 
beneficial  from  successful  large 
aerospace  firms.  Several  prime 
contractors  expressed  concern  with  the 
requirement  at  Section  1819.7217  for 
quarterly  reporting.  In  the  final  rule,  the 
reporting  frequency  is  changed  from 
quarterly  to  semi-annual  to  parallel  the 
Standard  Form  294  submission.  Several 
commenters  suggested  that  NASA  delete 
the  provision  encouraging  proteges  to 
submit  reports  because  of  privity  of 
contract;  others  recommended  that  any 
report  from  a  protege  should  be  jointly 
prepared  and  submitted  through  the 
mentor.  This  provision  remains 
unchanged  in  the  final  rule.  The 
language  in  1819.7217(b)  reads  that 
"proteges  are  encouraged  to  submit 
quarterly  reports  on  program  progress  as 
if  pertains  to  the  Mentor-Protege 
agreement."  While  reporting  is  not 
mandatory  for  protege  firms,  a  self 
evaluation  of  their  progress  under  the 
terms  of  the  approved  agreement  is 
desired  by  the  NASA  OSDBU.  Since  the 
Mentor-Protege  agreement  is  approved 
by  NASA,  a  review  of  progress  against 
that  approved  agreement  will  not  violate 
privity  of  contract.  Several  commenters 
suggested  that  NASA  modify  the  rule  to 
allow  for  flowing  down  program 
participation  to  lower  tier,  large 
business  subcontractors  where  it  makes 
sound  financial  sense.  Because  of 
privity  of  contract  issues  with  the 
mentor  prime  contractors,  no  such 
provision  will  be  included  in  the  pilot 
phase  of  the  Mentor-Protege  Program. 
Several  commenters  suggested  that 
NASA  expand  the  program  to  include  a 
provision  allowing  that  a  protege  may 
be  retained,  and  receive  noncompetitive 
subcontract  awards,  until  it  has  grown 
to  more  than  twice  the  size  of  the  SIC 
code.  Such  provision  cannot  be 
included  without  specific  legislative 
authorization.  Several  commenters 
asked  if  a  mentor  could  make 
noncompetitive  awards  to  any  protege 
subcontractor  with  whom  it  plans  to 
work  or  is  the  mentor  limited  to 
noncompetitive  awards  to  only  those 
protege  firms  which  the  mentor  is 
currently  using  under  its  DOD  Mentor- 
Protege  Program.  NASA  prime 
contractors,  who  are  DOD  mentors,  are 
authorized  to  award  subcontracts 
noncompetitively  under  their  NASA 
contracts  to  the  proteges  which  they  are 
assisting  under  the  DOD  program  in 
accordance  with  Public  Law  lOl-SlO. 
Section  831(f)(2).  In  addition,  NASA 
prime  contractors  who  are  also 
approved  mentors  under  the  NASA 
program  may  make  noncompetitively 


awards  to  protege  firms  identified  in 
letters  of  intent  and  approved 
agreements  for  the  NASA  program. 
Several  commenters  recommend  that 
NASA  include  additional  mentor- 
provided  developmental  assistance 
features  that  will  not  be  required  to  be 
paid  back:  property;  rent-free  use  of 
facilities  and/or  equipment;  and 
assignment  of  personnel  to  protege. 
Section  1819.7214  has  been  modified  in 
the  final  rule  to  include  these  features. 
Several  commenters  asked  if  it  is 
NASA's  intent  that  the  Mentor-Protege 
requirement  may  be  included  as  part  of 
the  evaluation  factors  even  though  a 
prime  contractor  may  not  sign  up  to 
participate  in  the  program.  In  all  NASA 
solicitations  for  full  and  open 
competition.  Small  Disadvantaged 
Business  Utilization  is  a  stand-alone 
evaluation  factor  under  Mission 
Suitability,  which  includes 
consideration  for  Mentor-Protege 
participation.  While  voluntary  and 
better-suited  for  certain  prime 
contractors,  participation  in  the  Mentor- 
Protege  program  may  provide  many 
primes  the  opportunity  to  substantially 
increase  their  subcontracting  activity 
while  also  achieving  other  agency  and 
program  objectives  as  delineated  in 
1819.7207.  All  things  being  equal,  the 
firm  that  proposes  in  compliance  with 
the  Government's  subcontracting  goals 
and  includes  Mentor-Protege  activity 
will  enhance  its  competitive  position. 
Several  commenters  asked  if  a  NASA 
prime  who  is  currently  a  DOD  mentor 
has  to  apply  and  be  approved  for  the 
NASA  Mentor-Protege  Program.  Any 
firm  that  seeks  to  participate  in  the 
NASA  Mentor-Protege  Program  must 
apply  to  NASA,  see  Section 
1819.7211(a).  The  discussion  at 
1819.7204  only  highlights  the 
portability  of  features  from  the  DOD 
Mentor-Protege  Program  that  extends  to 
NASA  prime  contractors.  This  section 
does  not  address  approved  NASA 
mentors,  only  NASA  contractors  who 
are  approved  DOD  Mentors.  Several 
commenters  sought  clarity  regarding 
measurement  or  definition  of  "good 
faith,"  which  is  what  NASA  mentors 
will  be  held  to  beyond  transferring 
credit  from  activity  in  the  DOD  activity 
to  NASA  subcontracting  plans.  "Good 
faith"  will  be  measured  by  the  amount 
and  quality  of  developmental  assistance 
provided  by  mentors  from  the  measures 
set  forth  at  1819.7214  and  as  described 
in  the  clause  at  1852.219-79.  A 
discussion  of  this  activity  should  be 
included  in  the  reports  submitted  by  the 
mentor  and  in  the  protege's  reports,  if 
any.  Several  commenters  suggested  that 
NASA  modify  the  rule  so  that  Mentor- 


Protege  applications  may  be  either 
contract-specific  or  broader  for 
multiple-contract  agreements.  There  is 
no  change  in  the  rule.  Since  the  Mentor- 
Protege  relationship  involves  a  prime/ 
subcontractor  relationship,  the 
application  and  activity  must  be 
contract-specific.  Several  commenters 
asked  if  awards  to  proteges  on  a 
noncompetitive  basis  under  this 
program  will  be  viewed  as  an  adequate 
and  acceptable  justification  for  other 
than  full  and  open  competition.  The 
requirement  for  full  and  open 
competition  for  subcontractors  is  a 
matter  of  regulatory  policy,  not  statute. 
The  Associate  Administrator  for 
Procurement  is  approving  an  exception 
to  this  policy  for  approved  Mentor- 
Protege  agreements.  Several  commenters 
state  that  with  this  voluntary  program 
participation,  NASA  states  that  a  30-day 
notice  should  be  provided  by  either 
party  to  withdraw.  The  commenters 
asked  whether  a  decision  to  dissolve  the 
relationship  that  occurs  during  a 
contract  period  would  impact  the 
amount  of  award  fee  available  to  the 
prime  contractor.  Notwithstanding  the 
30-day  notice  provision  at  1819.7213(h), 
the  requirement  exists  that  agreements 
must  contain  a  plan  for  accomplishing 
the  work  in  progress  should  the 
agreement  be  terminated.  The 
agreement,  containing  this  plan,  must  be 
approved  by  NASA  prior  to 
implementing  the  developmental 
assistance  program.  Approval  of  the 
plan  will  ensure  that  the  technical 
performance  will  continue  satisfactorily 
and  thereby  eliminating  the  possibility 
for  negative  impact  to  the  prime.  The 
remaining  major  comments  will  be 
addressed  individually  as  follows.  One 
commenter  stated  that  the  application 
process  indicates  that  the  application  is 
only  for  a  particular  contract  which  the 
contractor  is  currently  performing.  The 
commenter  stated  that  this  would 
appear  to  eliminate  any  Mentor-Protege 
arrangements  which  are  part  of  a 
proposal.  If  a  NASA  prime  is  allowed  to 
propose  a  Mentor-Protege  arrangement 
as  part  of  its  proposal,  the  commenter 
stated  that  the  evaluation  criteria  should 
be  adjusted  for  scoring  the  protege's 
relevant  experience  and  past 
performance  for  areas  of  work  in  which 
they  are  to  be  mentored.  The  prime 
should  not  be  penalized  for  inclusion  of 
a  less-experienced  protege.  The 
application  process  is  intended  to 
recognize  both  instances — Mentor- 
Protege  under  a  particular  contract 
currently  being  performed  and 
proposals  including  Mentor-Protege 
arrangements.  In  response  to  a 
competitive  cost-plus-award-fee 


pruenremrait.,  the  contractoc's  proposal 
will  be  subnuttsd  in  accordance  wUh 
the  evaluation  methodology  and 
instructions  set  forth  ui  the  solicitation. 
However,  prior  tsr  proposal  submis:>ion 
the  letter  of  intent  and  the  agreement 
should  be  submitted  to  the  OSDBU  for 
approval.  The  letter  of  intent  and 
OSDBU  approved  agreement  should  be 
sul»mitted  as  part  of  the  proposal.  In 
competitive  proposals  that  include  a 
Menttjr-Protege  arrangement,  no 
adjustment  will  be  matie  for  scoring  the 
protege's  relevant  experience  and  past 
performance  since  thJe  protege's  recocd 
should  demonstrate  ability  to  perform 
the  subcontracting  job  outhned  for  a 
such  a  firm.  The  protege's  performance 
in  non-traditional  areas  is  essentially 
guaranteed  by  the  prime's  commitment 
to  successfully  mentor  said  Gnn  to 
perform.  In  these  instances,  the  proposal 
should  reflect  details  of  the  Mentor- 
Protege  relationship  as  related  to 
performance  under  the  proposed 
contract  to  provide  an  undecstanding  of 
the  work  plan  relationship  and  to 
facilitate  a  complete  evaluation  and 
scoring.  This  commitment  and 
performance  by  mentors  form  the  basis 
for  earning  the  associated  fee  dollars. 
One  commenter  requests  clarity 
regarding  the  disposition  of  reports  to  be 
submitted  by  the  NASA  technical 
program  manager.  They  also  seek  clarity 
regarding  the  roles  and  interactions  of 
the  NASA  Mentor-Protege  program 
manager,  the  NASA  technical  program 
manager,  and  the  contracting  officer  in 
the  award  fee  determination  process. 
The  NASA  Mentot-Protege  program 
manager,  a  senior  official  in  the  NASA 
Headquarters  Office  of  Small  and 
Disadvantaged  Business  Utilization,  has 
direct  authority  for  the  program  and  is 
the  designated  recipient  for  ail  required 
reports.  The  NASA  Mentor-Protege 
program  manager  will  submit  quarterly 
reports  to  the  contracting  officer  for  use 
in  the  semi-annual  award  fee 
determinations  as  a  resull  of  monitoring 
activity  and  work  site  reviews.  The 
contracting  officer  is  the  responsible 
NASA  official  with  direct  authority  for 
the  contract.  The  NASA  technical 
program  manager,,  provides  technical 
diroctioa  and  as  such  also  provides 
quarterly  evaluations  of  the  contractor's 
technical  performance  for  the  purpose 
of  semi-annual  fee  detenni nations. 
Therefore,  the  prugraiu  manager  will 
also  incliuie  ia  the  quarterly  reports  an 
assessment  of  the  contractor's 
prrfonnance  in  the  Mraitor- Protege 
i'rogram  as  it  pertains  to  the  technical 
jH'urt  and  protege  development.  One 
commenter  stated  that  considering 
."NASA's  current  high  SDB  percentage 


goals  included  in.  solicitations, 
expecting  a  pidme  to  exceed  these 
already  high  SDB  percentages  is 
unrealistic.  Further,  the  contractor  states 
that  if  incsntave  eligibility  is  based  upon 
a  prime  exceeding  the  NASA  »  percent 
goal  (Irrespective  of  a  contract's  SDB 
goal),  then  a  prime  would  consider 
program  participation  as  a  level  of  risk. 
Mentor-Protege  is  independent  of 
establishment  of  SDB  subcontracting 
goals  in  specific  contracts.  The  8 
percent  goal  is  an  agency  goal;  each 
procurement  includes  an  SDB  goal  that 
represents  die  maximum  practical 
opportunity  as  required  by  public  law. 
The  Mentor-Protege  program  represents 
only  one  means  of  increasing  SDB 
participation — with  emphasis  on  high 
tech  effort.  Program  success  will  be 
determined  by  the  measures  cited  at 
1819.7207.  Since  the  Mentor-Protege 
relationship  will  be  contract-specific, 
the  contractor's  performance  will  be 
measured  against  negotiated  goals,  the 
Mentor-Protege  agreement,  and  the 
other  factors  cited  in  1819.7206.  A 
commenter  recommended  that  NASA 
delete  provisions  at  1819.7213  (b)  and 
(c).  suggesting  that  there  is  no  privity  of 
Cpntract,  and  substitute  them  with  a 
provision  allowing  for  after-the-fact 
notification.  No  change  is  made  to  these 
subsections.  The  NASA  position  is  that 
advance  notification  along  with  a  work 
plan  for  continuation  of  work  does  not 
affect  privity  of  contract.  One 
commenter  recommended  modification 
in  the  final  rule  such  that  annual 
briefings  of  the  Mentor-Protege  Program 
success  should  be  presented  as  part  of 
the  mentor's  normal  program  review 
with  the  NASA  Center  it  supports.  The 
NASA  OSDBU  would  be  invited  to 
participation  at  the  center;  the  pertinent 
protege  could,  at  the  mentor's 
discretion,  be  invited  to  make  their  own 
presentation.  Rationales  Mentor-Protege 
reviews  held  as  part  of  a  centers 
normally-scheduled  program  review 
would  significantly  reduce  cost  to 
NASA  and  contractors  thereby 
maintaining  privity  between  the  mentor 
and  the  portege.  Section  1819.7218  of 
the  Final  Rule  has  been  changed  to 
include  such  review  in  program 
reviews.  Where  applicable,  separate  • 
reviews  will  be  scheduled  for  other 
contracts  at  the  NASA  work  site.  One 
commenter  recommends  that  NASA 
provide  the  mentor  (formally  or 
informally)  with  information  on  any 
deficiencies  noted  in  the  application  so 
chat  the  deficiencies  can  be  quickly 
corrected,  if  the  Mentor  so  chooses.  If 
the  Mentor  does  not  correct  the 
deficiencies  within  a  reasonable  time 
unilateraliv  established  bv  NASA,  then 


the  application  ^lould  be  denied,  and 
the  whole  process  would  start  over.  A 
commenter  suggested  that  NASA  limit 
application  information  to  two  prior 
years  and  that  NASA  specify  the 
minimum  information  for  letter  of 
intent.  The  final  rule  incorporates  both 
recommended  changes  in  section 
1819.7211.  A  commenter  suggested  that 
since  the  proposed  rule  making  does  not 
take  into  account  a  prior  business 
relationship  between  the  mentor  and 
protege,  some  restrictions  should  be 
included  to  pnevent  overlapping 
management  (e.g.  Board  of  Dinectiors) 
and  business  arrangements  such  as 
partnerships  in  which  the  Mentor  has  a 
direct  financial  interest  in  the  business 
success  of  the  protege  or  can  take  credit 
for  developmental  assistance  which 
would  be  a  part  of  normal  business 
development  for  the  mentor.  Proposed 
Mentor-Protege  agreements  wiU  be 
disapproved  where  the  protege  firm's 
owner  was  a  former  employee  of  the 
proposed  mentor  or  when  the  protege 
firm  itself  represents  an  entity  in  which 
the  mentor  firm  holds  a  financial 
interest  or  ownership.  Howe\'er,  mentor 
firms  that  hold  partial  ownership  (up  to 
10%)  of  a  proposed  protege  firm  due  to 
their  approved  participation  in  the  DOD 
Mentor-Protege  Program  shall  not 
negatively  impact  participation  in  the 
NASA  program. 

Availability  of  NASA  FAX  Supptement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR. 
Chapter  18,  and  is  available  in  it& 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402.  Qte  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  ihw  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory-  Fle.vibility 
Act  (5  U.S.C  601  et  seq.).  The  Mentor- 
Protege  Program  is  intended  to  have  a 
positive  economic  effect  on  small 
businesses  by  enhancing  their  ability  to 
participate  in  both  Government  and 
commercial  contracting  entities. 
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UMI 


List  of  Subjects  in  48  CFR  Parts  1819 
and  1852 

Government  procurement. 

Deidre  A.  Lee. 

Associate  Administrator  for  Procurement. 

Accordingly.  48  CFR  Farts  1819  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1819  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Subpart  1819.72  is  added  to  read  as 
follows: 

Subpart  1819.72— The  NASA  Mentor- 
Protege  Program 

1819.7201  5k:ope  of  subpart. 

1819.7202  Deflnitions. 

1819.7203  Non-afTiliation. 

1819.7204  Transportability  of  featiiros  from 
the  Department  of  Defense  (DOD) 
Mentor-Protege  Program  to  NASA 
contractors. 

1819.7205  General  policy. 

1819.7206  Incentives  for  prime  contractor 
participation. 

1819.7207  Measurement  of  program 
success 

1819  7208    Mentor  firms. 

1819.7209  Protege  firms 

1819.7210  Selection  of  protege  fimis. 

1819.7211  Application  process  for  mentor 
firms  to  participate  in  the  program. § 

1819.7212  OSDBU  review  and  approval 
process  of  agreement. 

1819  7213  Agreement  contents. 

1819.7214  Developmental  assistance. 

1819.7215  Obligation. 

1819.7216  Internal  controls. 

1819.7217  Reports 

1819.7218  Program  review. 

1819.7219  Solicitation  provision  and 
contract  clauses. 

Subpart  1819.72— The  NASA  Mentor- 
Protege  Program 

1819.7201  Scope  of  subpart 

The  NASA  Mentor-Protege  Program  is 
designed  to  incentivize  NASA  prime 
contractors  to  assist  Small 
Disadvantaged  Business  concerns, 
Historically  Black  Colleges  and 
Universities,  and  Minority  Institutions 
in  enhancing  their  capabilities  to 
perform  NASA  contracts  and 
subcontracts,  foster  the  establishment  of 
long-term  business  relationships 
between  these  entities  and  NASA  prime 
contractors,  and  increase  the  overall 
number  of  these  entities  that  receive 
NASA  contract  and  subcontract  awards. 

1819.7202  Definitions. 

(a)  Historically  Black  Colleges  and 
Universities  (HBCUj.  as  used  in  this 
subpart,  means  institutions  determined 


by  the  Secretary  of  Education  to  meet 
the  requirements  of  34  CFR  608.2  and 
listed  therein.  HBCUs  include  any 
nonprofit  research  institution  that  was 
an  integral  part,  of  such  a  college  or 
university  before  November  14.  1986. 

(b)  Minority  Institutions  IMJ),  as  used 
in  this  subpart,  means  institutions 
verified  by  the  Secretary  of  Education  to 
meet  the  criteria  set  forth  in  34  CFR 
637.4.  Mis  include  Hispanic-sening 
institutions  as  defined  by  20  U.S.C. 
1059c(b)(l). 

(c)  Small  Disadvantaged  Business 
concern  ISDB).  as  used  in  this  subpart, 
means  small  business  concerns  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
(as  those  terms  are  used  in  section  8(a) 
of  the  Small  Business  Act  (15  U.S.C. 
637(a)  (5)  and  (6)))  and  small  business 
concerns  owned  and  controlled  by 
women  (see  section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  as 
amended  by  Public  Law  103-355. 

(d)  High-Tech:  As  used  in  this 
subpart,  means  research  and/or 
development  efforts  that  are  within  or 
advances  the  state-of-the-art  in  a 
technology  discipline  and  are  performed 
primarily  by  professional  engineers, 
scientists,  and  highly  skilled  and 
trained  technicians  or  specialists. 

1819.7203  Non-affiliation. 

For  purposes  of  the  Small  Business 
Act,  a  protege  firm  may  not  be 
considered  an  affiliate  of  a  mentor  firm 
solely  on  the  basis  that  the  protege  firm 
is  receiving  developmental  assistance 
referred  to  in  1819.7214  from  such 
mentor  firm  under  the  program.  Neither 
shall  partial  ownership,  up  to  10 
percent  of  a  Department  of  Defense 
(DOD)  sanctioned  Protege  firm  by  its 
DOD  mentor  constitute  affiliation  by 
NASA. 

1819.7204  Transportability  of  features 
from  the  Department  of  Defense  (DOD) 
IMentor-Protege  Program  to  NASA 
contractors. 

(a)  In  accordance  with  the  benefits 
authorized  by  the  DOD  Mentor-Protege 
program  (Public  Law  101-510.  Section 
831.  as  amended  by  Public  Law  102- 
190,  Section  814).  a  NASA  contractor 
who  is  also  an  approved  DOD  Mentor 
can  transfer  credit  features  to  their 
NASA  contracts. 

(b)  NASA  prime  contractors,  who  are 
approved  DOD  mentors,  can  award 
subcontracts  noncompetitively  under 
their  NASA  contracts  to  the  proteges 
which  they  are  assisting  under  the  DOD 
program  (Public  Law  101-510,  Section 
831(0(2)). 

(c)  NASA  prime  contractors  may 
count  the  costs  of  developmental 


assistance  provided  to  proteges  being 
assisted  under  the  DOD  program  toward 
meeting  the  goals  in  their 
subcontracting  plans  under  their  N.AS.A 
prime  contracts  (Public  Law  102-190. 
Section  814).  Limitations  which  may 
reduce  the  value  of  this  benefit  include: 

(1)  Credit  toward  attaining 
subcontracting  goals  is  available  only  to 
the  extent  that  the  developmental 
assistance  costs  have  not  been 
reimbursed  to  the  contractor  by  IX)!)  as 
direct  or  indirect  costs;  or 

(2)  The  credit  is  available  to  meet  the 
goals  of  a  NASA  subcontracting  plan 
only  to  the  extent  that  it  hcis  not  been 
applied  to  a  DOD  subcontracting  plan. 
The  same  unreimbursed  developmental 
assistance  costs  cannot  be  counted 
toward  meeting  the  subcontracting  goals 
of  more  than  one  prime  contract.  These 
costs  would  accrue  from  credit  for  llie 
multiples  attributed  to  assistance 
provided  by  Small  Business 
Development  Centers.  Historicall\  Black 
Colleges  and  Universities  and  Minority 
Educational  Institutions. 

(d)  The  features  identified  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
point  out  the  portability  of  features  from 
the  DOD  Mentor  Protege  Program  to 
NASA  prime  contractors.  NASA 
mentors  will  be  held  to  show  "good 
faith"  by  providing  actual 
developmental  assistance  beyond 
transferring  credit  from  activity  in  the 
DOD  program  to  NASA  subcontra«.ting 
plans. 

1819.7205    General  policy. 

(a)  Eligible  large  business  prime 
contractors,  not  included  on  the  'Parlies 
Excluded  from  Procurement  Program" 
list,  who  have  at  least  one  active 
subcontracting  plan,  and  who  are 
approved  as  mentor  firms  will  enter  into 
agreements  with  eligible  entities  as 
defined  in  1819.7202  as  Proteges  to 
provide  appropriate  developmental 
assistance  to  enhance  the  capabilities  of 
Proteges  to  perform  as  subcontractors 
and  suppliers.  Eligible  small  business 
prime  contractors,  not  included  on  the 
"Parties  Excluded  from  Procurement 
Programs"  list,  and  that  are  capable  of 
providing  developmental  assistance  to 
SDB's.  may  be  approved  as  mentors.  An 
active  mentor-protege  arrangement 
requires  the  protege  to  be  a 
subcontractor  under  the  mentor's  prune 
contract  with  NASA. 

(b)  The  pilot  program  has  a  duration 
of  three  years  commencing  from  Man;h 
24.  1995.  During  this  period,  eligible 
mentor  firms,  which  have  received 
approval  by  NASA  to  participate  in  the 
program  pursuant  to  section  1819.7212. 
may  enter  into  agreements  with  protegi- 
firms. 


(c)  For  the  pilot  phase  of  the  program, 
mentor-protege  activity  will  be  limited 
to  cost-plus-award-fee  contracts. 

(d)  Costs  incurred  by  a  mentor  to 
provide  developmental  assistance, 
technical  or  managerial  assistance 
described  in  section  1819.7214,  are 
allowable. 

1819.7206    Incentives  for  prime  contractor 
participation. 

(a)  During  source  selection,  Mentor- 
Protege  will  be  evaluated  under  SDB 
Utilization  which  is  a  .stand-alone 
evaluation  subfactor  under  the  Mission 
Suitability. 

(b)  Under  cost-plus-award  fee 
contracts,  approved  mentor  firms  shall 
be  eligible  to  earn  award  fee  associated 
with  their  performance  as  a  mentor  by 
performance  evaluation  period.  The 
award  fee  plans  of  all  NASA  contracts 
are  structured  such  that  15  percent  of 
the  available  award  fee  is  allocated  for 
Small  Disadvantaged  Business 
Utilization.  Mentor-Protege  performance 
will  be  evaluated  under  Small 
Disadvantaged  Business  Utilization  as  a 
separate  element  and  allocated  a 
separate  5  percent  of  the  15  percent 
award  fee.  For  purposes  of  earning 
award  fee.  the  Mentor  firm's 
performance  shall  be  evaluated  to 
determine  the  degree  to  which  the 
participation  went  beyond  (exceeded) 
the  tjegotiated  SDB  goals  commitment. 
Speqifically.  the  Mentor  firm's 
perf(irmance  will  be  evaluated  against 
the  qriteria  described  in  the  NASA  FAR 
Supplement  provision  at  1852.219-79. 


1819. 


succoss. 


7207    Measurement  of  program 


The  overall  success  of  the  NASA 
Menlor-Protege  program  encompassing 
all  pjirticipating  Mentors  and  proteges 
will  1)6  measured  by  the  extent  to  which 
it  results  in: 

(a)  An  increase  in  the  number,  dollar 
valut  and  percentage  of  subcontracts 
awar  ied  to  proteges  by  mentor  firms 
under  NASA  contracts  since  the  date  of 
entry  into  the  program; 

(b)  An  increase  in  the  number  and 
dollar  value  of  contract  and  subcontract 
awards  to  protege  firms  since  the  time 
of  their  entry  into  the  program  (under 
NASi\  contracts,  contracts  awarded  by 
other  Federal  agencies  and  under 
comi^iercial  contracts); 

(c)  jAn  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  by  its  mentor  firm;  and 

(d)  An  increase  in  subcontracting  with 
protege  firms  in  industry  categories 
where  they  have  not  traditionally 
participated  within  the  mentor  firm's 
activity 


1 81 9.7208  Mentor  firms. 

(a)  Eligibility. 

(1)  Contractors  eligible  for  receipt  of 
government  contracts; 

(2)  Large  prime  contractors 
performing  under  contracts  with  at  least 
one  negotiated  subcontracting  plan  as 
reouired  by  48  CFR  (FAR)  19.7;  and 

(3)  Small  Business  prime  contractors 
that  can  provide  developmental 
assistance  to  enhance  the  capabilities  of 
proteges  to  perform  as  subcontractors 
and  suppliers.  A  small  business  prime 
contractor  performing  under  a  NASA 
contract  that  does  not  contain  a 
negotiated  subcontracting  plan  may 
apply. 

(b)  Mentors  will  be  encouraged  to 
identify  and  select: 

(1)  A  broad  base  of  firms  including 
those  defined  as  emerging  firms  (e.g..  a 
protege  whose  size  is  no  greater  than  50 
percent  of  the  size  standard  applicable 
to  the  SIC  code  assigned  to  a  contracting 
opportunity);  and 

(2)  Proteges  in  addition  to  firms  with 
whom  they  have  established  business 
relationships. 

(3)  High-Tech  firms  as  proteges. 

1819.7209  Protege  firms. 

(a)  For  selection  as  a  protege,  a  firm 
must  be: 

(1)  An  SDB.  HBCU  or  MI  as  those 
terms  are  defined  in  1891.7202: 

(2)  Certified  as  small  in  the  SIC  code 
for  the  services  or  supplies  to  be 
provided  by  the  protege  under  its 
subcontract  to  the  mentor;  and 

(3)  Eligible  for  receipt  of  government 
contracts. 

(b)  A  protege  firm  may  self-certify  to 
a  mentor  firm  that  it  meets  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section.  Mentor  may  rely  in  good 
faith  on  written  representations  by 
potential  proteges  that  they  meet  the 
specified  eligibility  requirements. 

(c)  Proteges  may  have  multiple 
mentors.  Proteges  participating  in 
mentor-protege  programs  in  addition  to 
the  NASA  program  should  maintain  a 
system  for  preparing  separate  reports  of 
mentoring  activity  for  each  agency's 
program. 

1819.7210  Selection  of  protege  firms. 

(a)  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
The  mentor  is  encouraged  to  identify 
and  select  the  types  of  protege  firms 
listed  in  1819.7208(b). 

(b)  Mentor  firms  may  have  more  than 
one  protege. 

(c)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  as  in  paragraph  (d)  of  this 
section. 

(d)  Any  protest  regarding  the  size  or 
eligibility  status  of  an  entity  selected  by 


a  mentor  to  be  a  protege  shall  be 
referred  solely  to  the  Associate 
Administrator.  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU).  NASA  for  resolution.  In  its 
discretion,  NASA  may  seek  an  advisory 
opinion  from  the  Small  Business 
Administration. 

1819.721 1    Application  process  for  mentor 
firms  to  participate  in  the  program. 

(a)  Prime  contractors  interested  in 
becoming  a  mentor  firm  must  submit  a 
request  to  the  NASA  OSDBU  to  be 
approved  under  the  program.  The 
application  will  be  evaluated  on  the 
extent  to  which  the  company  plans  to 
provide  developmental  assistance.  The 
information  required  in  paragraph  (b)  of 
this  section  must  be  submitted  to  be 
considered  for  approval  as  a  mentor 
firm. 

(b)  A  proposed  mentor  must  submit 
the  following  information  to  the  NASA 
OSDBU: 

(1)  Certification  that  the  mentor  firm 
is  currently  performing  under  at  least 
one  active  approved  subcontracting  plan 
(small  business  exempted)  and  that  they 
are  eligible,  as  of  the  date  of  application, 
for  the  award  of  Federal  contracts; 

(2)  The  cognizant  NAS.\  contract 
number(s),  type  of  contract,  period  of 
performance  (including  options),  title  of 
technical  program  effort,  name  of  NAS,^ 
Program  Manager  (including  contact 
information)  and  name  of  NASA  field 
center  where  support  is  provided; 

(3)  The  number  of  proposed  Mentor- 
Protege  arrangements; 

(4)  Data  on  all  current  NASA 
contracts  and  subcontracts  to  include 
the  contract/subcontract  number(s), 
period  of  performance,  awarding  NASA 
installation  or  contractor  and  contract/ 
subcontract  value(s)  including  options; 

(5)  Data  on  total  number  and  ciollar 
amount  of  subcontracts  awarded  under 
NASA  prime  contracts  within  the  past 
2  years  and  the  number  of  dollar  value 
of  such  subcontracts  awarded  to  entities 
defined  as  proteges. 

(6)  Information  on  the  proposed  types 
of  developmental  assistance.  For  each 
proposed  Mentor-Protege  relationship 
include  information  on  the  company's 
ability  to  provide  developmental 
assistance  to  the  identified  protege  firm 
and  how  that  assistance  will  potentially 
increase  subcontracting  opportunities 
for  the  protege  firm,  including 
subcontracting  opportunities  in  industry 
categories  where  these  entities  are  not 
dominant  in  the  company's  current 
subcontractor  base:  and 

(7)  A  Letter  of  Intent  signed  by  both 
parties.  At  a  minimum,  the  Letter  of 
Intent  must  include  the  stated 
commitment  that  the  parties  intend  to 
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enter  into  a  nmikir  proiene  agreonenl 
under  the  NASA  program,  that  they 
intend  to  cooperate  in  the 
developmental  of  a  suitable 
development  assistance  program  to  meet 
their  respective  needs,  aiid  that  they 
agree  to  oompiy  with  the  oMtgations  in 
section  1819.7215  and  all  other 
provisions  governing  the  program. 

1819.7212    0S08U  ravtaw  wmI  approval 
proc— a  ol  aQroamawt 

(a)  The  iniormation  specified  in 
1819.7211(b)  is  reviewed  by  NASA 
OSDBU.  The  review  by  the  NASA 
OSDBU  will  be  comple«*xl  no  later  than 
:)0  days  after  retxipi  by  the  OSDBU. 
NASA  OSOBU  will  provide  a  copy  of 
the  submitted  information  to  the 

(  ognizant  NASA  technical  program 
manager  and  contracting  utficer  tor  a 
parallel  review  and  concurrence. 

(b)  if  OSDBU  approves  the 
application,  then  the  mentor 

(1)  Negotiates  agreement  with  the 
protege:  and 

(2)  Submits  an  original  and  two  (2) 
copies  of  the  agreement  to  NASA 
OSDBU  for  approval  by  the  NASA 
Mentor-ProtegB  program  n^nager.  the 
NASA  technical  program  manager  and 
the  contracting  officer. 

(c)  Upon  agreement  approval,  the 
mentor  may  implement  developmental 
assistance  program. 

(d)  An  approved  agreement  will  be 
incorporated  into  the  mentor's  contrat:t 
with  NASA.  It  should  be  added  to  the 
subcontracting  plan  in  contracts  which 
contain  such  a  plan. 

(e)  If  OSCWU  disapproves  the 
application,  then  the  mentor  may 
provide  additional  information  for 
reconsideration.  The  review  of  any 
supplemental  material  will  Ue 
completed  within  30  days  after  receipt 
by  the  OSDBU.  Upon  finding 
deficiencies  that  NASA  considers 

( onrectable,  the  OSDBU  will  notify  the 
mentor  and  request  information  to  be 
provided  within  30  days  that  may 
correct  the  deficiencies. 

1819L7213    Agreement  conlanta. 

The  contents  of  the  agreement  must 
contain: 

(a)  Names  and  addresses  uf  mentor 
and  protege  firms  and  a  point  of  ccMit<ict 
within  both  firms  who  will  oversee  the 
agreement: 

(b)  PrcK:edures  for  the  mentor  firm  to 
notify  the  protege  firm.  OSDBU  and  the 
contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
program; 

(c)  Proi:»dures  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 


intent  to  voluntarily  terminate  th« 
mentor-protege  agreement  The  mentor 
shall  notif>  the  OSDBU  and  the 
contrac:ting  officer  immediately  upon 
ret:eipt  of  such  notice  from  the  protege; 

(d)  A  description  of  the  type  of 
developmental  program  that  will  be 
provided  by  the  mentcK  firm  to  the 
protege  firm,  to  include  a  (description  of 
the  sub(  ontrmrt  work,  and  a  schedule  for 
providing  assistarK*  and  criteria  for 
evaluation  of  the  protege's 
developmental  success; 

(e)  A  listing  of  the  number  and  types 
of  subcontracts  to  be  awarded  to  the 
protege  firm; 

(f)  Program  participation  term; 

(g)  Termination  procedures; 

(h)  Plan  for  accomplishing  work 
should  the  agreement  be  terminated; 
and 

(i)  Other  terms  and  conditions,  as 
appropriate. 

1819.7214    Developmentai  assistance. 

The  forms  of  developmental 
assistance  a  mentor  can  provide  to  a 
protege  include: 

(a)  Management  guidance  relating 


(1)  Financial  management, 

(2)  Organizational  management, 

(3)  Overall  business  management/ 
planning  and 

(4)  Business  development; 

(b)  Engineering  and  other  tecJinical 
a.ssistance: 

(c)  Noncompetitive  award  of 
subcontracts  under  NASA  contracts; 

(d)  Progress  payments  based  on  cosXa. 
The  customary  progress  payment  rate 
for  all  NASA  contracts  with  small 
disadvantaged  businesses  is  95  percent. 
This  customary  progress  payiaent  rate 
for  small  disadvantaged  businesses  inay 
he  used  by  prime  contratJors; 

(e)  Advance  payments.  While  a 
mentor  can  make  advance  payments  to 
its  proteges  who  are  performing  as 
subcontractors,  the  mentor  will  cuily  be 
reimbursed  by  NASA  for  diese  costs  if 
advance  payments  have  been  authorized 
in  acc:ordance  with  statute  and 
regulation; 

(f)  Loans: 

(g)  Rent-free  use  of  facilities  and/or 
equipment; 

(h)  Property;  and 

(i)  Temporary  assignment  of 
personnel  to  protege  for  purposp  of 
training 

1819.7215    Obligation. 

(a)  Mentor  or  protege  may  voluntarily 
withdraw  from  the  program  as  mutually 
agreed  by  both  mentor  and  protege. 

(b)  Mentor  and  protege  firms  will 
submit  a  "lessons  learned  "  evaluation  to 
the  NASA  OSDBU  at  the  conclusion  of 


the  pilot  program  period  or  the 
cionclusion  of  their  effort.  whichev*»r 

comes  first. 

1819.7216  Internal  controls. 

(a)  The  NASA  OSDBU  will  manage 
the  program.  Internal  cxKitrols  will  be 
established  by  NASA  OSDBU  to  achieve 
the  stated  program  objectives  (by 
.serving  as  cihecks  and  balances  against 
undesired  actions  or  consequences) 
such  as: 

(1)  Reviewing  and  evaluating  mentor 
applications  for  realism,  validity  and 
acxuracy  of  provided  information; 

(2)  Reviewing  semi-annual  progress 
reports  submitted  by  mentors  and 
proteges,  if  any,  on  protege  development 
to  measure  protege  progress  against  the 
master  plan  contained  in  the  approved 
agreement. 

(3)  Site  visits  to  NASA  installation 
where  Mentor-Protege  activity  is  on- 
going. 

(b)  NASA  may  terminate  Mentor- 
Protege  agreements  if  NASA  determines 
that  such  actions  are  in  NASA's  interest. 
These  actions  shall  be  approved  by  the 
NASA  OSDBU.  NASA  will  terminate  an 
agreement  or  exclude  a  particular  entity 
by  sending  a  written  notice  to  the 
affected  party  specifying  the  at.lion 
being  taken  and  the  effective  date  of  tliat 
action.  Termination  of  an  agreement 
does  not  constitute  a  termination  of  the 
subcontract  between  the  Mentor  and  the 
Protege.  A  plan  for  accomplishing  the 
subcontract  effort  should  the  agreement 
be  terminated  shall  be  submitted  with 
the  agreement,  as  required  in 
1819.7213(h). 

1819.7217  Reports. 

(a)  Semi-annual  reports  shall  be 
submitted  by  the  mentor  to  the  NA.SA 
mentor-protege  program  manager, 
NASA  Headquarters  OSDBU.  to  include 
information  as  outlined  in  1819.7206(b). 

(b)  Proteges  are  encouraged  to  submit 
semi-annual  reports,  to  the  NASA 
mentor-protege  program  manager,  on 
program  progress  as  pertains  to  their 
mentor-protege  agreement.  However, 
costs  associated  with  the  preparation  of 
these  reports  will  not  be  reimbursed  by 
the  Government. 

(c)  The  N.^SA  t«:hniral  program 
manager  shall  include  an  assessment  of 
the  Prime  Contractcjr's  (Mentor's) 
performance  in  the  Mentor-Protege 
program  in  his  quarterly  "Strengths  and 
Weaknesses'  evaluation  report.  A  ropy 
of  these  tx>mments.  as  pertains  to  the 
tec:hnical  effort  and  protege 
development,  will  be  provided  to  NASrX 
Headquarters  OSDBU  and  the 
Conlrac  ting  Officer. 

(d)  The  NASA  mentor- protege 
program  manager  will  submit  semi- 


annual reports  to  the  cognizant 
contracting  offic:er  regarciing 
participating  prime  contractor's 
performance  in  the  program  for  use  in 
the  award  fee  determination  process. 

1819.7218  Program  review. 

At  the  c:onciusion  of  each  year  in  the 
nuMitor-protege  program,  the  prime 
contrac:tor  and  protege,  as  appropriate, 
will  formally  brief  the  NASA  mentor- 
protege  program  manager,  the  technical 
program  manager  and  the  contracting 
offic;er  regarding  program 
ac;complishments  as  pertains  to  the 
approved  agreement.  This  review  will 
be  inc:orporated  into  the  normal 
program  review,  where  applicable.  A 
separate  review  will  be  scheduled  for 
other  contracts  to  be  held  at  the  NASA 
work  site  location. 

1819.7219  Solicitation  provision  and 
contract  clauses. 

(a)  The  contrac:ting  officer  shall  insert 
the  clause  at  1852.219-77.  NASA 
Mentor-Protege  Program,  in  all 
solicitations  and  contrac:ts  with 
subcontracting  plans  or  in  the  case  of 
small  business  set-asides  exceeding 
$500,000  ($1,000,000  for  construction) 
that  offer  subcontracting  opportunities. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.219-78. 
Evaluation  of  Prime  Contractor 
Participation  in  the  Mentor-Protege 
Program,  in  all  solicitations  containing 
the  provisions  at  1852.219-77.  NASA 
Mentor-Protege  Program  and  FAR 
52.219-9.  Small  Business  and  Small 
Disadvantaged  Business  Suhc:ontracting 
Plan. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-79.  Mentor 
Respon.sibility  and  Evaluation,  in 
contracts  where  the  prime  contrac:tor  is 
a  participant  in  the  NASA  Mentor- 
Protege  Program. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

a.  Sections  1852.219-77.  1852.219- 
78.  and  1852.219-79  are  added  to  read 
as  follows: 

1852.219-77    NASA  Mentor-Protege 
Program. 

As  prescribed  in  1819.7219(a).  insert 
the  following  provision: 

NASA  Mentor  Protege  Program  ()aii.  1994) 

(a)  Prime  contractors,  including  certain 
small  businesses,  are  encouraged  to 
participate  in  the  NA.SA  pilot  mentor-protege 
program  for  the  purpose  of  providing 
developmental  assistance  to  eligible  protege 
entities  to  enhance  their  capabilities  and 
increase  their  participation  in  NASA 
contracts. 


(b)  The  pilot  program  consists  of: 

(1)  Mentor  firms,  which  are  large  prime 
contractors  with  at  least  one  active 
subcontracting  plan  or  eligible  small 
businesses: 

(2)  Protege,  which  are  subcontracting 
under  the  prime  contractor,  include  Small 
Disadvantaged  Business  (SDB)  concerns 
including  women-owned  small  businesses. 
Historically  Black  Colleges  and  Universities, 
and  Minority  Institutions,  as  those  terms  are 
defined  in  NAS.\  FAR  Supplement 
1819.7202. 

(.'()  Mentor-protege  agreements,  approved 
by  the  NASA  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU); 

(4)  Potential  of  payment  of  additional 
award  fee  for  voluntary  participation  and 
successful  performance  in  the  mentor-protege 
program. 

(c)  Mentor  participation  in  the  program, 
described  in  48  CFR  1819.72.  means 
providing  technical,  managerial  and  financial 
assistance  to  aid  proteges  in  developing 
requisite  high-tech  expertise  and  business 
systems  to  compete  for  and  successfully 
perform  NAS.A  contracts  and  sulKontracts. 

(d)  Contractors  interested  in  participating 
in  the  pilot  program  are  encouraged  to 
contact  the  NASA  OSDBU.  Washington.  IX; 
20546.  (202)  358-2088.  for  further 
information.  (End  of  clause) 

1852.219-78    Evaluation  of  Prime 
Contractor  Participation  in  the  NASA 
Mentor  Protege  Program. 

As  prescribed  in  1819.7219(b).  insert 
the  following  provision: 

Evaluation  of  Prime  Contractor  Participation 
ih  the  N.\SA  Mentor-Protege  Program  (DEC 
1994) 

NASA  will  consider  (evaluate)  the 
proposed  participation  and  extent  of 
developmental  assistance  to  be  provided  by 
a  prime  contractor  to  protege  firms  as  an 
approved  Mentor  in  the  NASA  Mentor- 
Protege  Program  under  the  SDB  Utilization 
subfactor  under  Mission  Suitabilitv. 

1852.219-79    Mentor  Requirements  and 
evaluation. 

As  prescribed  in  1819-7219(c),  insert 
the  following  provision: 

Mentor  Requirements  and  Evaluation  (DEC 
1994) 

(a)  The  purpose  of  the  NASA  Mentor- 
Protege  Program  (s)  is  for  a  NASA  prime 
contractor  to  provide  developmental 
assistance  to  certain  subcontractors 
qualifying  as  proteges.  Eligible  proteges 
include  Small  Disadvantaged  Business 
concerns  including  women-owned  small 
businesses.  Historically  Black  Colleges  and 
Universities,  and  Minority  Institutions,  as 
those  terms  are  defined  in  NASA  FAR 
Supplement  1819.7202. 

(b)  NASA  will  evaluate  the  contractor's 
performance  through  the  Performance 
Evaluation  process.  The  evaluation  will 
consider  the  following: 

(1)  Specific  actions  taken  by  the  contractor, 
during  the  evaluation  period,  to  increase  the 
participation  of  proteges  as  subcontractors 
and  suppliers; 


(2)  Specific  actions  taken  by  the  contractor 
during  this  evaluation  period  to  develop  the 
technical  and  corporate  administrative 
expertise  of  a  protege  as  defined  in  the 
agreement; 

(3)  To  what  extent  the  Protege  has  met  the 
developmental  objectives  in  the  agreement: 
and 

(4)  To  what  extent  the  firms  participatiim 
in  the  Mentor-Protege  Program  resulted  in 
the  Protege  receiving  competitive  contract(s) 
and  subcontract(s)  from  private  firms  and 
agencies  other  than  the  Mentor. 

(c)  Semi-annual  reports  shall  be  submitted 
by  the  mentor  to  the  NASA  mentor-protege 
program  manager.  NASA  Headquarters 
OSDBU  to  include  information  as  outlined  in 
1819.7206(b). 

(d)  The  Mentor  will  notify  the  OSDBU  and 
the  contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm's  intent 
to  voluntarily  withdraw  from  the  program  or 
upon  receipt  of  a  Protege's  notice  to 
withdraw  from  the  Program; 

(e)  Mentor  and  protege  firms  will  submit  a 
"lessons  learned"  evaluation  to  the  NASA 
OSDBU  at  the  conclusion  of  the  pilot 
program  period  or  the  conclusion  of  their 
effort  which  ever  comes  first.  At  the 
conclusion  of  each  year  in  the  mentor- 
protege  program,  the  prime  contractor  and 
protege,  as  appropriate,  will  formally  brief 
the  N.ASA  mentor-protege  program  manager, 
the  technical  program  manager,  and  the 
contracting  officer  during  a  formal  program 
review  regarding  program  accomplishments 
as  piertains  to  the  approved  agreement. 

(f)  NASA  may  terminate  Mentor-Protege 
agreements  and  exclude  Mentor  or  Protege 
firms  from  participating  in  the  NASA 
program  if  NASA  determines  that  such 
actions  are  in  NASA's  interest.  These  actions 
shall  be  approved  by  the  N.\SA  OSDBU. 
NASA  shall  terminate  an  agreement  by 
delivering  to  the  contractor  a  Notice 
specif\ing  the  reason  for  termination  and  the 
effective  date.  Termination  of  an  agreement 
does  not  constitute  a  termination  of  the 
subcontract  between  the  mentor  and  the 
protege.  A  plan  for  accomplishing  the 
subcontract  effort  should  the  agreement  be 
terminated  shall  be  submitted  with  the 
agreement  as  required  in  1819.7213(h). 
(End  of  clause) 

|FR  Doc  95-7051  Filed  3-23-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  501 

Organization  and  Delegation  of  Powers 
and  Duties 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  (DOT). 
ACTION:  Final  rule. 

StJMMARY:  This  final  rule  revises  the 
regulations  on  the  organization  of  and 
delegations  of  powers  and  duties  within 


UMI 
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NHTSA  to  reflect  changes  in  the  titles 
of  two  agency  offictais.  The  official 
formerly  known  as  the  A«o<  iate 
Administrator  for  Rulemaking  is  now 
the  Associate  Administrator  for  Safety 
Perfionnance  Standards.  The  NHTSA 
official  formerly  known  as  the  Asso<;iate 
Administrator  for  Enfon»ment  is  now 
llie  As.so(:ia«e  Administrator  for  Salety 
Assurance. 

EFFECTIVE  DATE:  Man.h  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doratby  Nakama.  Office  of  the  Chief 
Counsel.  NHTSA.  400  Seventh  Street. 
SW.  Room  S219.  Washington,  DC  20590. 
Ms.  Nakamas  telephone  number  is; 
{Z02)  366-2992. 

SUPPLEMENTARY  INRMMATION:  This  fiiul 
rule  revises  the  regulations  on  the 
organization  of  ami  deU^gations  of 
powers  and  duties  within  the  National 
Highway  Trafftc  Safety  Administration 
(NHTSA)  to  reflect  changes  in  the  titles 
of  two  agency  ofTicials.  The  official 
formerly  known  as  the  Associate 
AdminJstrstor  (or  Rulemaking  is  now 
the  Associate  Administrator  for  Safety 
Performance  Standards.  The  offtciai 
foffnerly  known  as  the  Associate 
Administrator  for  Enforcement  is  now 
the  Associate  Administrator  for  Safety 
Assurance.  Accordingly,  all  references 
in  port  501  to  '*A.ssociate  Administrator 
for  Rulemaking"  are  revised  to  read 
"Associate  Administrator  for  Safety 
Performance  Standards."  All  references 
in  part  501  to  "Associate  Administrator 
for  Enforcement"  are  revised  to  read 
"Associate  Administrator  for  Safety 
Assurance." 

These  amendments  relate  soiely  to 
changes  in  titles  of  NHTSA  officials, 
and  have  no  substantive  enect.  As 
matters  relating  to  agency  management, 
they  are  not  covered  by  the  notice  and 
comment  or  the  effective  date 
requirements  of  the  Administrative 
Procedure  Act.  In  addition,  they  are  not 
covered  by  Executive  Oder  1 2866  or 
the  Department  of  Transportation's 
regulatory  policies  and  procedures. 
Notice  and  the  opportunity  for  comment 
are.  therefore,  not  required,  and  these 
amendments  are  effective  immediately 
upon  puhitration  in  the  Federal 
Register. 

List  ofSubiects  in  49  CFl  Pari  501 

Authority.  Delegations. 
In  consideration  of  the  fore^foiag.  49 
CFR  501  is  amended  as  follows: 

PART  SOI— (AMENOEO] 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  foifows: 

AiidMrity:  49  tt.S.C  sfition"?  105  »nd  122: 
ddegatioa  a(  aulktrit y  at  4<l  (TR  1  .SO. 


§§501.3,  501.4.  S01.8    (Amawdadl 

2.  In  49  CFR  part  501.  remove  the 
words  "Associate  Administrator  for 
Rulemaking"  and  add.  in  their  place, 
the  words  "Associate  Administrator  for 
Safety  Performance  Standards"  in  the 
following  places: 

(a)  Section  501.3(cMl)  paragraph 
heading: 

(b)  Section  501  4(d); 

(c)  Section  501.8(f)  paragraph 
heading:  and 

(d)  Section  501.8(f). 

3.  In  49  CFR  part  501.  remove  the 
words  "Associate  Administrator  for 
Enforcement"  and  add.  in  their  place, 
the  words  "Associate  Administrator  for 
Safety  Assurance"  in  the  fc^lowing 
places: 

(a)  Section  501.3(c)(2)  paragraph 
heading; 
(h)  Section  501.4(e); 

(c)  Section  501.8(0; 

(d)  Section  501.8(g)  paragraph 
heading:  and 

(e)  Section  501.8(g). 

Issued  on:  N4arch  20. 1995. 
Ricardo  Martiaez. 

Administmtor 
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49  CFR  Part  571 

[Docket  Na  S3-78.  Notice  02] 

RIN  No.  2127-AE96 

Federal  Motor  Vehicte  Safety 
Standards;  Designated  Seatirtg 
Position 

agency:  National  Highway  TrafTic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

summary:  This  Tiaal  rule  amends  the 
definition  of  "designated  seating 
position"  found  in  49  CFR  571.3, 
Definitions,  to  provide  that  for  the  sole 
purpose  of  determining  the  vehicle  t>'pe 
classification  of  a  vehicle  sold  to 
transport  school  children,  any  location 
in  the  vehicle  intended  for  securement 
of  an  occupied  wheelchair  during 
vehicle  operation  will  be  regarded  as  4 
designated  seating  positions.  NHTSA  is 
issuing  this  rule  to  ensure  that  smaller 
school  buses  remain  classified  as  school 
buses,  and  thus  subject  to  the 
comprehensive  school  bos  safety 
.standards,  when  seats  are  removed  to 
install  wheelchair  securement  locations. 
This  rule  will  assure  that  students  being 
transported  in  vehicles  aicommoiialing 
wheelchairs  will  be  afforded  the  same 
level  of  occupant  pnrtection  as  other 
.students  transported  in  school  buses. 


DATES:  The  amendment  promulgated  by 
this  Hnal  rule  will  become  effective 
March  25. 1996. 

Manufacturers  may  voluntarily 
comply  with  the  amendment 
promulgated  by  this  final  rule  on  or 
after  April  24.  1995. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  not  later 
than  April  24.  1995. 

ADDRESSES:  Petitions  for  reconsideralioji 
should  refer  to  the  docket  a/id  number 
of  this  document  and  be  submitted  tu: 
Administrator.  Room  5220.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  S.W..  Washington. 
DC,  20590. 

FOR  FURTHER  MFORMATKX  CONTACT: 
Mr.  Charles  Hott.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.  Room  5320. 
Washington.  DC  20590.  Telephone: 
(202) 366-0247. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  amends  the  definition  of 
"designated  seating  position"  found  in 
49  CFR  571.3.  Definitions,  to  respond  to 
an  issue  that  arose  in  a  rulemaking 
concerning  a  Federal  motor  vehicle 
safety  standard  (Standard)  applying  to 
school  buses.  The  rulemaking  amended 
Standard  No.  222.  School  Bus  Passenger 
Seating  and  Crash  Protection,  to  require 
school  buses  designed  to  transport 
persoris  in  wheeltiiairs  to  have 
wheelchair  securement  devices 
(wheelchair  restraints)  and  wheelchair 
occupant  restraint  systems  meeting 
specified  performance  requirements  (58 
FR  4586;  January  15.  1993).  School  bus 
manufacturers  typically  remove  seats 
from  a  vehicle  to  install  v^-heelchair 
restraints.  Removing  seats  can  afled  a 
vehicle's  classification  and  the 
standards  that  apply  to  it. 

One  of  the  important  fiictors  u.«d  by 
NHTSA  in  classifying  vehicles  is  seating 
capacity.  For  exan>ple,  NHTSA 
determines  whether  a  vehicle  is  a  "bus" 
or  a  "multipurpose  passenger  vehicle" 
(MPV)  based  primarily  on  passenger 
seating  capacttv-  The  definition  oifa  bus 
is  found  in  title  49  CFR  571.3, 
"Definitions."  In  that  section,  a  bus  is 
defined  as  a  passenger  motor  vehicle 
designed  to  carry  more  than  10  persons 
(i.e..  10  or  more  pas.sengers  and  a 
driver).  An  MPV  is  designed  to  carry  10 
or  fewer  persons. 

The  agency  determines  a  vehide's 
seating  t:apacity  by  counting  the  number 
of  "designated  seating  positions"  iu  the 
vehicle.  That  term  n  defined  in  .serJioa 
571.3  as  follows: 


l)esif3»ated  seating  position  m»-Hn««  a«y 
|>lcin  view  lorjttion  capable  of 
.'icntninn (dating  a  p«Tson  at  least  its  large  as 
ii  .ith  pt^rcentile  adult  female,  if  theoveiail 
sent  (.(inHguralioii  and  desi^i  am)  vehicle 
design  is  such  that  the  positiun  is  Ukt^ly  to 
Ih^  used  as  a  seating  positjun  while  the 
vehicle  is  in  motioD.  except  btr  auxiliarv' 
seiiting  accommodations  such  as  temporary 
or  fdlding  jump  seats.  Any  tiench  or  split- 
U'nt.h  seat  in  r  pnswnger  car.  tnirk  or 
imi]tipiirpf)se  passenger  vt;htcle  with  a 
(iVWK  less  than  10.000  pound^i.  having 
greater  ttian  50  inches  of  liip  room  (measured 
ill  mcurdance  with  .SAE  Standard  |1100(a)J 
sh.ili  have  not  less  than  three  (h-sigiiated 
si:<itiiig  positions.  unlcHs  the  seat  design  or 
vehi(  le  design  is  such  that  the  center 
position  cannot  l)e  used  for  seating. 

NHTSA  has  interpreted  fhLs  definition 
to  mean  that  each  position  for  se<:uring 
i\  wheelchair  is  one  designated  seating 
position.  This  interpretation  has  a 
significant  impact  on  whether  some 
vehicles  are  classified  as  an  MPV  or  as 
.1  school  bus. 

NHTSA  determines  whether  a  vehicle 
is  a  ".s«:hool  bus"  by  first  determining 
whether  the  vehicle  is  a  bus.  In  49  CFR 
s»H:tion  571.3.  a  school  bus  is  defined  as 
a  "bus"  that  is  sold  for  purpo,ses  that 
include  carrying  students  to  and  from 
school  or  related  events.  When  seats  are 
removed  from  a  bus  for  any  reason, 
including  placing  wheel<:hair 
.securement  devices  on  the  vehicle,  so 
that  the  seating  capacity  of  the  vehicle 
is  reduced  to  10  or  fewer  persons,  the 
classification  of  the  vehicle  changes 
from  a  bus  to  an  MPV.  The  vehicle 
would  be  an  MPV  and  not  a  school  bus 
even  if  sold  for  public  transportation 
purposes,  and  even  if  the  vehicle  had 
been  originally  "designed"  as  a  bus  and 
outwardly  resembled  a  convention.il 
bus.  Thus,  as  a  result  of  the  .seat 
rtimoval.  tlie  vehicle  would  be  subject  to 
the  standards  for  MP  Vs.  and  not  the 
standards  for  school  buses. 

In  the  rulemaking  that  set 
jierfomiance  requirements  for 
wheelchair  restraints,  both  the  NPRM 
and  final  rule  for  that  rulemaking  raised 
the  issue  of  whether  it  would  be 
desirable  for  a  vehicle  that  was 
originally  manufactured  as  a  school  bus 
remain  a  school  bus.  even  if  its  seating 
capacity  were  reduced  to  that  of  an 
MPV.  In  that  NPRM.  NHTSA  discussed 
the  decision  of  the  Eleventh  National 
Conference  on  School  Transportation 
(NCST)  to  answer  that  issue  in  the 
affirmative.  The  NCST  requires  any 
vehicle  that  changes  classification  from 
a  school  bus  to  an  MPV  due  to  the 
installation  of  wheelchair  restraints  to 
comply  with  the  school  bus  standards. 
The  NPRM  requested  comments  on  the 
issup. 


The  Washington  Superintendent  of 
Public  Instrui.-tion  (WSPT)  submitted  the 
oniv  comment  on  the  issue  (Docket  No. 
9(M),'-)-N03-051).  WSP!  supported  the 
idea  that  the  determination  of  whether 
a  vehicle  should  be  classified  as  a 
s<:hool  bus  should  be  based  on  the 
vetiide's  theoretical  or  design  maximum 
capa<;ity.  In  other  words.  WSPI  believed 
that  a  school  bus  should  remain  a 
school  bus  even  when  enough  seats  are 
removed  to  reduce  the  seating  capacity 
to  10  or  fewer  persons. 

In  the  preamble  to  the  final  riile  on 
wheelchair  restraints.  NHTSA  again 
expressed  concern  about  how  removing 
seats  from  a  bus  can  change  a  vehicle's 
classification  from  a  school  bus  to  an 
MPV.  The  agency  decided,  however,  not 
tu  add.ress  the  issue  in  that  final  rule  but 
to  address  it  in  a  separate  rulemaking 
action  where  it  could  receive  more 
focu.sed  attention. 

Proposal  for  This  Rule 

On  October  28.  1993.  NHTSA 
published  tfie  NPRM  (58  FR  57975)  that 
provides  the  basis  for  today's  rule  on 
.school  bus  classification.  NHTSA 
proposed  to  amend  the  definition  of 
"designated  seating  position"  in  49  CFR 
571.3  to  specify  that,  for  the  sole 
purpose  of  classifying  scliool  vehicles, 
any  vehicle  location  intended  for 
securing  an  occupied  wheelchair  during 
vehicle  operation  would  be  counted  as 
4  designated  seating  positions.  The 
intent  of  the  NPRM  was  to  ensure  that 
if  a  vehicle  would  have  been  classified 
as  a  school  bus  had  it  been  fully 
equipped  with  bench  seats,  it  would 
still  be  regarded  as  a  school  bus  if  it 
were  equipped  with  fewer  bench  seats 
so  that  it  could  transport  students  in 
wheelchairs.  "By  requiring  [seating 
restricted]  vehicles  to  comply  with  all 
.school  bus  standards,  NHTSA  believes 
that  all  student  users  of  wheelchairs 
transported  in  those  vehicles  would  be 
provided  the  .same  level  of  occupant 
protection  as  students  transported  in 
other  school  buses."  Id. 

NHTSA  selected  the  4-to-l  ratio  of 
designated  seating  positions  to 
wheelchair  positions  based  on  the 
comment  that  the  WSPI  submitted  to  the 
rulemaking  on  wheelchair  restraints. 
The  WSPI  submitted  information  on  the 
number  of  wheelchair  locations  that  can 
be  installed  on  a  bus  when  a  specified 
numl)er  of  bench  seats  have  been 
removed  to  accommodate  those 
locations.  WSPI  defined  "bench  seats  " 
as  those  with  two  designated  seating 
positions,  and  stated  that  the  average 
ratio  of  seating  positions  on  bench  seats 
to  wheelchairs  is  4-to-l  if  the 
wheelchair  is  forward-facing  or  3-to-l  if 
the  wheelt:hair  is  side-facing.  In  the 


final  nile  for  wheelchair  restraints. 
NHTSA  mandated  that  w^heelchair 

restraints  be  situated  so  as  to  secure  a 
wheelc:hair  in  a  forward-feeing  position 
(see  S5.4.1.2(a)  of  Standard  No.  222). 
Given  that  requirement,  NHTSA 
proposed  the  4-to-l  seats-to-wheelchair 
ratio  for  wheelciiair  locations. 

Evaluation  of  Comments 

Two  state  agencies  (Delaware 
Department  of  Public  Instruction. 
California  Highway  Patrol),  one  trade 
association  (National  School 
Transportation  Association),  one  charter 
bus  company  (D.B.  Fisher  Inc.),  and  one 
school  bus  manufecturer  (Mid  Bus  Inc.) 
commented  on  the  NPRM.  Except  for 
D.B.  Fisher.  Inc.,  commenters  generallv 
supported  the  intent  of  the  NPRM, 
although  some  expressed  concern  about 
how  the  proposal  could  affect  the  use  of 
school  vehicles.  Some  commenters 
made  suggestions  about  issues  that  were 
outside  the  scope  of  the  NPRM. 

Proposed  -i-tol  Ratio 

Commenters  addressed  NHTSA's 
proposal  that  each  location  intended  to 
secure  a  wheelchair  would  be  counted 
as  four  designed  seating  positions.  Mid 
Bus  Inc.  and  the  National  School 
Transportation  Assoc:iation  (NSTA) 
supported  that  propasal.  The  Delaware 
and  California  state  agencies  expressed 
c:onc;em  about  it. 

The  Delaware  Department  of  Public 
Instruction  (DDPI)  was  cont:emed  that 
the  proposal  could  unnecessarily 
restrict  the  seating  capacity  of  schcx>l 
buses.  The  commenter  believed  that  the 
proposal  equates  a  wheelchair  position 
with  too  many  seating  positions,  which 
would  not  be  space  efficient.  "That  |4  to 
1]  ratio  is  translated  into  fifty  inc:h6s 
(50")  per  wheelchair  space.  Several 
manufacturers  allow  that  fortv-four 
inc:hes  (44")  is  adequate."  DDPI  said  it 
did  not  want  to  lose  more  space  than  is 
necessary.  "Anytime  more  space  per 
pupil  is  required,  more  school  buses  are 
needed."  DDPI  suggested  that  a  per-inch 
spacing  formula  would  be  more  spa(»- 
effic:ient  than  the  4-to-l  or  even  3-to-l 
ratios. 

NHTSA  does  not  agree  that  this  rule 
unnec:essarily  restricts  the  seating 
capacity  of  school  buses.  The  4-to-l 
ratio  of  designated  seating  positions  to 
vvheelc:hair  positions  was  based  on  a 
finding  that,  on  average,  four  is  the 
number  of  seating  positions  typic;ally 
removed  when  a  single  sec:urement 
location  is  installed.  However,  this  nile 
does  not  require  four  conventional 
designating  seating  positions  to  he 
removed  and  used  for  each  wheelchair 
position.  Instead,  the  rule  simply 
requires  four  positions  to  be  counted  for 
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each  wheelchair  position.  Since  the  rule 
does  not  require  any  specific  amount  of 
space  to  be  devoted  to  a  wheelchair 
position,  the  substitution  of  a  per-inch 
approach  for  this  rule's  approach  would 
have  no  effect  on  the  amount  of  space 
used  for  a  wheelchair  position. 

The  California  Highway  Patrol  (CHP) 
asserted  that  allowing  only  4  designated 
seating  positions  for  each  wheelchair 
location  did  not  go  far  enough.  CHP 
stated  that  the  California  definition  of  a 
school  bus  is  similar  to  the  Federal 
definition,  but  it  also  includes  a  vehicle 
transporting  2  or  more  pupils  confined 
to  wheelchair  location  as  4  seating 
positions  would  require  California  to 
change  its  law  in  that  a  vehicle  with  2 
wheelchair  positions  and  a  bench  seat 
with  2  designated  seating  positions 
would,  under  the  Federal  criteria,  be 
classified  as  an  MPV.  while,  under  the 
California  definition,  it  would  be 
classified  as  a  school  bus.  CHP 
suggested,  therefore,  that  NHTSA 
amend  its  definition  of  a  school  bus  to 
include  a  vehicle  designed  to  carry  2  or 
more  wheelchair  positions  or  one  that 
would  carry  6  seated  passengers  and  1 
wheelchair  passenger. 

CHP  is  mistaken  in  suggesting  that  a 
school  vehicle  designed  to  carry  six 
seated  passengers  and  one  wheelchair 
passenger  would  be  classified  as  an 
MPV  under  today's  rule.  Such  a  vehicle 
would  be  a  school  bus  under  today's 
amendment,  since  its  number  of 
designated  seating  positions  would  be 
10,  plus  the  driver  (a  school  bus  has  a 
carrying  capacity  of  more  than  10 
persons). 

In  any  event,  CHP's  suggestion  that 
NHTSA  amend  the  agency's  school  bus 
definition  is  outside  of  the  scope  of  this 
rulemaking.  NHTSA  proposed  to  amend 
the  "designated  seating  position" 
definition,  not  the  school  bus  definition. 
NHTSA  believes  there  is  insufficient 
notice  for  it  to  adopt  the  suggestion  to 
amend  the  school  bus  definition  at  this 
time,  even  if  the  agency  wished  to  do  so 

NHTSA  offers  the  following 
observations  about  CHP's  suggestion.  To 
the  extent  that  CHP  is  impliedly 
suggesting  that  each  location  intended 
to  secure  a  wheelchair  should  be 
counted  as  five  designated  seating 
positions  (DSP's),  the  commenter  did 
not  provide  and  NHTSA  does  not  know 
of  any  reason  for  equating  a  wheelchair 
position  with  five  DSP's.  Accordingly. 
NHTSA  declines  to  pursue  making  the 
suggested  change. 

The  agency  further  notes  that  NHTSA 
is  considering  an  issue  related  to  CHP's 
comment  about  vehicles  designed  to 
carry  only  two  students  in  wheelchairs. 
As  discussed  below  in  the  "Other 
issues"  section  of  this  preamble,  some 


commenters  suggested  that  a  wheelchair 
lift  should  be  counted  as  four  DSP's 
since  a  lift  typically  uses  the  space  of 
four  DSP's.  NHTSA  is  studying  this 
matter  to  decide  whether  an  NPRM 
should  be  issued  to  amend  the  DSP 
definition  to  incorporate  this  idea.  If  the 
agency  issued  the  NPRM.  the  agency 
might  decide,  after  notice  and  comment 
on  the  issue,  that  a  lift  ought  to  be 
equated  with  four  DSP's.  If  that  were  to 
occur,  a  vehicle  designed  to  carry  two 
wheelchair  positions  and  a  wheelchair 
lift  as  four,  for  a  total  of  12  DSP's  for 
passengers. 

The  D.B.  Fisher  Charter  Bus 
Company,  Inc.  (Fisher)  opposed  the  4 
designated  seating  positions  per 
wheelchair  location  proposal,  since  it 
would  result  in  more  vehicles  being 
designated  school  buses  than  is 
presently  the  case.  Fisher  asserted  that 
this  would  convert  a  "non-commercial" 
vehicle  into  a  "commercial"  vehicle  ^ 
(Fisher's  terms)  required  to  have 
lighting  systems  to  control  traffic.  Fisher 
argued  that  the  extra  time  it  takes  to 
stop  a  school  bus  in  the  roadway,  which 
also  stops  traffic,  in  order  to  load  and 
unload  wheelchair  passengers  would 
cause  serious  traffic  delays,  especially 
in  cities.  The  commenter  believed  that 
that  would  inconvenience  the  public 
and  make  them  unwilling  to  stop  and 
wait  for  these  vehicles.  As  a  result, 
Fisher  argued,  children  would  be 
exposed  to  increased  risk  from  general 
traffic. 

NHTSA  does  not  believe  that  the 
amendment  adopted  in  this  final  rule 
would  be  detrimental  to  motor  vehicle 
safety,  as  Fisher  believes.  It  is  true  that 
crediting  each  wheelchair  location  as 
being  equal  to  four  designated  seating 
positions  could  result  in  a  vehicle's 
being  classified  as  a  school  bus  instead 
of  an  MPV  as  under  the  current 
regulations.  It  is  also  true,  that  since 
more  vehicles  would  be  school  buses, 
more  vehicles  would  be  required  to 
have  school  bus  lamps  under  NHTSA's 
safety  standard  for  vehicle  lighting 
sy.stems  (Standard  No.  108,  49  CFR 
§571.108).  However,  the  requirements 
mandating  the  use  of  school  bus  lamps, 
and  how  and  where  a  school  bus 
operator  must  maneuver  a  vehicle  in 
traffic  to  load  or  unload  students,  are 
state  law  requirements,  not  those  of 
NHTSA.  There  is  no  Federal 
requirement  regarding  school  buses 
stopping  on  public  roadways  for  the 
pickup  and  discharge  of  children,  nor  is 
there  a  Federal  requirement  that  traffic 
in  both  directions  stop  for  the  loading 
and  unloading  of  school  buses.  Such 
requirements  are  matters  of  state  rather 
than  Federal  authority. 


While  NHTSA  does  not  have  the 
authority  to  regulate  the  use  of  school 
buses,  the  agency  recognizes  that  safe 
driving  practices  by  motorists  around  an 
operating  school  bus  are  crucial  to 
school  bus  safety.  Accordingly,  the 
agency  has  issued  Highway  Safety 
Program  Guideline  No.  17,  "Pupil 
Transportation  Safety"  (23  CFR  Part 
1204),  which  recommends  that  states 
develop  plans  for  minimizing  highway 
use  hazards  to  students,  including 
providing  loading  and  unloading  zones 
off  the  main  traveled  part  of  highways, 
whenever  it  is  practicable  to  do  so.  In 
addition.  Guideline  No.  17  recommends 
that  states  require  motorists  meeting  or 
overtaking  a  school  bus  that  is  loading 
or  unloading  passengers  and  which  is 
operating  red  warning  lights,  to  stop 
their  vehicles  before  reaching  the  school 
bus  and  not  proceed  until  the  warning 
signals  are  deactivated.  Guideline  No. 
17  is  not  binding  on  the  states. 
Individual  states  have  decided  to  adopt 
some  or  all  of  the  guideline,  as  best 
serves  the  needs  of  their  pupil 
transportation  program.  Since  Fisher's 
safety  concerns  relate  to  the  use  of  the 
vehicles,  the  commenter  should  address 
those  concerns  to  state  authorities,  who 
can  best  decide  which  transportation 
practices  would  achieve  the  highest 
level  of  safety  possible  for  its  pupils. 
Nevertheless,  NHTSA  considered 
Fisher's  comment  to  assess  perceived 
safety  effects  of  the  rule.  NHTSA 
concludes  that  Fisher's  predictions  are 
unsupported  at  this  time.  Further,  the 
agency  does  not  anticipate  that  those 
predictions  will  be  borne  out.  This  rule 
will  only  slightly  increase  the  number  of 
vehicles  classified  as  school  buses,  and 
is  thus  unlikely  to  have  a  significant 
effect  on  the  public's  willingness  to  stop 
their  vehicles  for  loading  and  unloading 
students.  NHTSA  believes  the  matter 
will  be  ultimately  resolved  through  on- 
road  experience.  It  will  bear  out 
whether  school  vehicles  accommodating 
wheelchairs  cause  the  inordinate  traffic 
delays  and  associated  problems  that 
Fisher  fears,  and  whether  some  action 
on  NHTSA's  part  to  address  the  alleged 
problems  would  be  appropriate. 

Costs 

The  October  1993  NPRM  included  a 
comprehensive  discussion  of  estimated 
costs  associated  with  this  rulemaking 
action.  The  agency  estimated  that 
approximately  520  vehicles  per  year 
would  be  affected  by  this  rulemaking. 
This  estimate  was  based  on  sales  data 
indicating  that  15.2  percent  of  the 
38,000  school  buses  sold  annually  are 
small  buses,  and  that  about  9  percent  of 
these  are  lift  equipped.  The  agency 
believes  that  each  of  those  lift-equippwi 


buses  has  one  or  more  wheelchair 
positions.  The  NPRM  stated  that  while 
not  all  these  vehicles  might  have  their 
seating  capacity  reduced  to  that  of  an 
MPV,  there  will  probably  be  other 
vehicles  outside  this  class  that  will  be 
affei  ted.  such  as  MPV's  that  are  not  lift- 
equipped.  The  agency  does  not  know 
how  many  of  these  vehicles  are 
currently  sold  as  MPVs.  but  believes 
that  the  number  is  probably  very  small. 

DDPI  believed  NHTSA 
underestimated  the  number  of  buses 
that  would  be  affected  by  the  proposed 
change.  NHTSA  believes  that  520  is 
valid  estimate  of  the  approximate 
number  of  new  school  buses  affected 
annually  by  this  amendment.  That  value 
is  based  on  annual  sales  of  small  school 
buses  and  the  proportion  of  such  buses 
that  are  currently  equipped  with 
wheelchair  lifts.  Not  all  these  vehicles 
would  have  their  seating  capacities 
reduced  to  the  point  of  becoming  MPVs. 
NHTSA  believes  that  DDPI  may  be 
erroneously  including  existing  scliool 
buses  in  their  calculations.  This  final 
rule,  as  with  all  NHTSA's  rules,  affects 
only  new  vehicles  and  is  effective  only 
prospectively.  There  is  no  requirement 
to  retrofit  existing  vehicles. 

The  NPRM  also  contained  a  detailed 
analysis  of  the  cost  impacts  for  the 
affected  vehicles.  None  of  the 
commenters  di.^cussed  those  impacts. 
The  agency  is  not  aware  of  information 
indicating  the  assumptions  underlying 
the  cost  estimates  are  incorrect. 
However,  the  estimated  total  cost 
savings  was  inaccurate.  Instead  of  the 
S390  to  $580  range  in  the  NPRM.  the 
total  cost  savings  should  have  been 
estimated  to  be  approximately  $90  per 
vehicle.  The  cost  impacts  of  this  rule  are 
discussed  in  detail  in  the  "Rulemaking 
Analyses  and  Notices"  section  of  this 
preamble. 

Other  Issues 

Compatibility  with  compartmental- 
ization.  As  noted  above.  DDPI  believed 
that  one  wheelchair  position  should  be 
equated  with  fewer  than  four  seating 
positions.  DDPI  was  primarily 
concerned  about  unnecessarily 
restricting  the  seating  capacity  of  school 
buses.  However.  DDPI  also  believed  that 
excessive  space  allowed  for  wheelchair 
locations  would  confiict  with  the 
principles  of  compartmentalization. 

NHtSA  emphasizes  that  this  rule 
does  not  require  any  specific  amount  of 
space  to  be  set  aside  for  each  wheelchair 
position.  This  rule  only  requires  that  4 
designated  seating  positions  be  counted 
for  each  wheelchair  position  in 
determining  vehicle  classification. 
Accordingly.  NHTSA  believes  that  the 
compartmentalization  requirements  of 


Standard  No.  222.  School  bus  passenger 
seating  and  crash  protection,  will  not  be 
affected  by  this  rulemaking. 

Wheelchair  lifts.  As  not^  above, 
some  commenters  suggested  that,  on  a 
school  vehicle,  the  DSP's  removed  for 
installation  of  a  wheelchair  fift  be 
counted  toward  a  determination  of  a 
vehicle's  passenger  capacity.  Mid  Bus 
and  NSTA  suggested  that  if  wheelchair 
securement  positions  are  installed  in  a 
vehicle,  a  lift  mechanism  of  some  type 
must  also  be  present.  Therefore,  both 
suggested  that  the  wheelchair  lift  also  be 
credited  with  4  designated  seating 
positions. 

The  agency  neither  proposed  nor 
discussed  this  issue  in  the  NPRM. 
However.  NHTSA  is  studying  the 
matter.  If,  after  due  consideration, 
NHTSA  decides  to  propose  such  an 
amendment,  it  will  do  so  in  a  separate 
rulemaking. 

Other  methods  of  transport.  CHP 
suggested  that  NHTSA  study  other 
methods  of  transporting  disabled 
students,  such  as  gumeys  that  could  be 
used  to  transport  prone  or  supine 
passengers.  CHP  stated  that  schools  are 
receiving  demands  for  transportation  of 
disabled  students  in  other  than  standard 
wheelchairs.  Such  devices  pose 
hardships  for  bus  operators,  take  up 
more  space  than  wheelchairs,  and 
securement/tiedo'.vn  is  difficult.  Federal 
standards  in  this  area  would  assist  the 
school  bus  industry,  increase  safety,  and 
establish  uniformity. 

The  agency  is  aware  that  students  are 
transported  in  mobility  devices  other 
than  wheelchairs.  The  requirements  of 
Standard  No.  222  mandate  forward- 
facing  wheelchair  restraints,  but  do  not 
specify  how  the  wheelchair  securement 
devices  should  be  used.  This  is  an 
operational  issue  that  is  the 
responsibility  of  the  state  or  local  school 
district.  However,  NHTSA  has  a 
Disabilities  Working  Group  that  ser\es 
as  a  clearinghouse  for  information  on 
the  safe  transportation  of  disabled 
persons.  The  diversity  of  the  mobility 
devices  available  makes  it  impossible 
for  a  standard  tiedown  system  to 
provide  adequate  securement  of  all  the 
different  types  of  mobiUty  aids.  There 
are  many  mobility  devices  that  are  made 
specifically  for  the  individual's 
disability.  Parties  that  are  responsible 
for  the  safe  transportation  of  occupants 
in  mobility  devices  that  are  unique 
should  consult  with  the  restraint 
manufacturer,  the  physician,  and  a 
qualified  expert  in  the  field  of 
transportation  for  the  disabled  prior  to 
transporting  such  individuals. 

Wheelchair  safety.  CHP  stated  that  it 
is  encountering  a  wide  variety  in  the 
construction,  configurations,  and  sizes 


of  wheelchairs,  and  is  concerned  that 
"many  of  the  wheelchairs  in  the 
California  (and  nationwide)  marketplace 
may  not  be  caftable  of  withstanding  the 
forces  associated  with  anchoring  an 
occupant  restraint  system  to  them.  " 
NHTSA  believes  that  CHP  is  referring  to 
the  crashworthiness  of  wheelchairs. 
CHP  suggested,  therefore,  that  NHTSA 
develop  minimum  standards  for 
wheelchairs. 

NHTSA  addressed  this  issue  in  the 
final  rule  of  January  15. 1993  (58  FR 
4591).  in  discussing  comments 
submitted  in  response  to  the  NPRM  of 
September  24,  1991.  The  agency 
recognizes  now,  as  then,  that  some 
wheelchairs  may  not  perform  as  well  as 
others  in  a  crash  situation.  However,  the 
agency  still  considers  it  inappropriate  to 
specify  requirements  for  wheelchairs 
and  other  mobile  seating  devices  that 
could  be  utilized  on  school  buses. 
NHTSA's  authority  extends  only  to 
issuing  performance  requirements  for 
motor  v-ehicles  and  items  of  motor 
vehicle  equipment  as  defined  in  49 
U.S.C.  30102  (6)  and  (7).  The  agency  has 
authority  to  specify  performance 
requirements  for  seating  devices  that  are 
designed  for  use  in  vehicles,  such  as 
child  safety  seats.  Wheelchairs  in 
general  are  not  designed  specifically  for 
use  in  motor  vehicles.  Their  use  in 
motor  vehicles  is  only  incidental  to 
their  primary  function  of  providing 
mobility.  Accordingly.  NHTSA  may  not 
regxilate  in  this  area. 

Agency  Decision 

After  carefully  considering  the 
comments  submitted  in  response  to  the 
NPRM,  NHTSA  has  decided  to  amend 
the  definition  of  "designated  seating 
position"  found  in  49  CFR  571.3,  as 
proposed  in  the  NPRM.  NHTSA  believes 
this  rule  is  needed  to  ensure  that  the 
vehicles  which  are  used  to  transport 
students  in  wheelchairs  afford  the  same 
protection  as  identical  vehicles  which 
are  equipped  with  conventional  bench 
seats  and  are  classified  as  school  buses. 
Some  commenters  expressed  c-oncems 
about  the  impacts  of  the  rule  on  school 
bus  usage  by  increasing  transportation 
time,  causing  traffic  problems,  and 
requiring  more  buses  to  transport  the 
same  number  of  children.  However, 
these  comments  did  not  controvert  the 
safety  need  for  this  action  nor  establish 
that  the  results  would  not  be  cost 
effective. 

Effective  Date 

49  U.S.C.  30111(d)  provides  that  each 
order  prescribing  a  Federal  motor 
vehicle  safety  standard  may  not  become 
effective  before  the  180th  day  or  later 
than  one  year  after  the  standard  is 
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prescribed  unless,  for  good  cause 
shown,  a  different  effective  date  is  in 
the  public  interest.  NHTSA  has 
concluded  that  one  year  after  the  dale  of 
publication  of  this  final  rule  in  the 
Federal  Register  is  an  appropriate 
effective  date  for  this  amendment  in 
order  to  provide  manufacturers 
adequate  time  to  plan  and  implement 
any  necessary  design  changes  to  their 
vehicles.  Manufacturers  may.  however. 
at  their  opinion,  comply  with  this 
amendment  at  any  time  after  30  days 
following  publication  of  this  final  rule 
in  the  Federal  Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866.  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the  DOT's 
regulatory  policies  and  procedures  and 
has  determined  that  it  is  not 
"significant"  under  those  policies  and 
procedures. 

The  additional  costs  from  having  to 
comply  with  school  bus  safety  standards 
and  the  cost  savings  from  not  having  to 
comply  with  the  MPV  safety  standards 
are  estimated  to  result  in  net  additional 
costs  of  a  maximum  of  $2,198  per 
vehicle  ($2,288  maximum  additional 
costs,  less  $90  per  vehicle  in  cost 
savings,  as  discussed  below),  for  a  total 
maximum  of  $1,142,960  ($2,198x520). 
The  agency  believes,  however,  that  only 
a  very  small  number  of  vehicles  per  year 
would  incur  the  full  additional  cost. 
Accordingly,  the  economic  effects  of 
this  rulemaking  action  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required. 

Costs.  The  primary  additional  costs  of 
the  rule  are  estimated  to  be  a  maximum 
of  $2,288  per  vehicle,  for  a  total 
maximum  of  $1,189,760  ($2,288  x  520). 
Those  costs  result  from  equipping  each 
vehicle  with  the  following  school  bus 
features:  red  and  amber  school  bus 
signal  lamps  required  by  Standard  No. 
108.  Lamps,  reflective  devices,  and 
associated  equipment  ($140);  school  bus 
mirrors  required  by  Standard  No.  Ill, 
Rearview  mirrors  (between  $22  and 
$52);  stop  signal  arms  required  by 
Standard  No.  131.  School  bus 
pedestrian  safety  devices  ($205);  for 
vehicles  over  6,000  pounds  GVWR.  a 
reinforced  roof  and  roof  pillar  structure 
required  by  Standard  No.  220,  School 
bus  rollover  protection  (from  $22  to 
$1,549);  additional  rivets  and  glue  for 
body  panel  strength  in  accordance  with 
Standard  No.  221,  School  bus  body  joint 
strength  ($365);  and  compartmentalized 


passenger  seats  required  by  Standard 
No.  222.  School  bus  passenger  seating 
and  crash  protection  ($35  per  seat,  or 
$280  for  a  vehicle  with  eight  rear  seating 
positions).  NHTSAs  data  suggests, 
however,  that  many,  if  not  most, 
vehicles  used  as  school  buses  that  have 
fewer  than  11  designated  seating 
positions,  counting  a  wheelchair 
position  as  one  designated  seating 
position,  already  voluntarily  comply 
with  Federal  school  bus  safety 
standards.  Thus,  the  average  additional 
costs  for  the  affected  vehicles  would  be 
significantly  less  than  the  theoretical 
maximum. 

Cost  savings.  The  potential  cost 
savings  realized  from  changing  the 
classification  result  from  differences 
between  the  occupant  restraint 
requirements  of  Standard  No.  208, 
Occupant  crash  protection,  for  MPV's 
and  school  buses.  An  MPV  with  a 
GVWR  of  10.000  pounds  or  less  is 
required  to  have  lap/shoulder  belts  at  all 
outboard  seating  positions  and  a  lap/ 
shoulder  belt  for  the  driver.  In  contrast, 
a  s<.hool  bus  with  a  GVWR  of  10.000 
pounds  or  less  is  required  to  have  a  lap/ 
shoulder  belt  at  the  driver's  position 
and  a  lap  belt  at  all  other  positions. 

NMTSA  believes  that  the  maximum 
number  of  affected  rear  outboard  seating 
positions  is  six.  assuming  that  a  vehicle 
with  10  seating  positions  has  two  3- 
person  bench  seats,  two  single  seats,  a 
wheelchair  position,  and  a  driver's  seat. 
These  six  outboard  seating  positions 
would  require  a  lap/shoulder  belt  for 
MPV's  and  a  lap  belt  for  buses.  The 
difference  in  cost  between  a  lap/ 
shoulder  belt  and  a  lap  belt  is  about  $15. 
or  S90  per  vehicle. 

For  vehicles  with  a  GVWR  of  more 
than  10,000  pounds,  cost  savings  will 
also  result  from  changing  a  vehicle  from 
an  MPV  to  a  school  bus.  If  an  MPV.  the 
vehicle  is  required  to  have  lap  belts  at 
all  seating  positions,  including  the 
driver's  position.  The  seats  on  a  school 
bus.  except  for  the  driver's  position,  are 
not  required  to  have  lap  belts.  Thus,  the 
cost  savings  for  a  vehicle  with  eight  rear 
seating  positions  will  be  between  $69.00 
and  $90.00  per  vehicle. 

The  agency  does  not  know  the  GVWR 
distribution  of  the  affected  lift-equipped 
school  buses.  In  any  event,  the 
maximum  cost  savings  would  not 
exceed  $90  per  vehicle  for  a  total 
possible  maximum  of  $46,800  (520 
buses  X  $90  each). 

Safety  Impact.  The  agency  believes 
that  there  will  be  no  significant  loss  of 
safety  benefits  from  requiring  vehicles 
accommodating  wheelchairs  to  be 
classified  as  school  buses.  The  agency 
believes  that  the  school  bus  accident 
avoidance  equipment  of  red  and  amber 


signal  lamps,  rearview  mirrors  and  .slop 
signal  arms  would  compensate  for  any 
potential  loss  of  safety  benefits  from  the 
difference  in  safety  belt  requirements 
between  MPVs  and  school  buses.  Since 
it  takes  slightly  longer  to  mount  and 
dismount  wheelchair  occupants,  the  red 
and  amber  stop  signal  lamps  and  slop 
signal  arms  are  of  even  greater 
importance  for  school  buses.  The  agency 
recognizes  that  while  out)x)ard  sealing 
positions  on  MPVs  are  required  to  have 
lap/shoulder  belts,  those  positions  on 
small  buses  (under  10.000  pounds 
GVWR)  are  only  required  to  have  lap 
belts.  NHTSA  estimates  the  fatality 
effectiveness  of  rear  seat  lap  belts  to  be 
32  percent,  while  the  effectiveness  of 
rear  seat  lap/shoulder  belts  is  estimated 
to  be  41  percent.  However,  because 
school  buses  are  involved  in  so  few 
potentially  fatal  cra-ihes  due  to  tht-ir 
mostly  daytime  operation  and 
scheduled  routes,  the  potential  loss  of 
safety  benefits  is  minimal. 

For  vehicles  with  a  GVWR  over 
■  10,000  pounds,  school  buses  are 
required  to  meet  the  seat 
compartmentalization  of  Standard  No. 
222.  while  MPVs  must  provide  lap  belts 
for  the  rear  seat  occupants.  The  agency 
believes  that  those  two  restraint 
concepts  provide  equivalent  safety  for 
the  heavier  vehicles. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  regulatory  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  amendment  promulgated 
by  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  As  explained 
above.  NHTSA  expects  only  a  very 
modest  economic  impact  as  a  result  of 
this  rulemaking  action  because  of  the 
small  number  of  affected  vehicles 
(maximum  of  520).  and  since  many  such 
vehicles  already  voluntarily  meet  the 
school  bus  standards.  Accordingly,  the 
agency  has  not  prepared  a  regulatory 
flexibility  analysis. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  of  Executive 
Order  12612.  and  the  agency  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  Nation.nl 
Environmental  Policy  Act.  and  has 
determined  that  implementation  of  this 
action  will  not  have  any  significant 


impact  on  the  quality  of  the  human 
environment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  P.L.  96-511.  the 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

Civil  fustice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  of  a  state 
may  prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  the  standard  is  identical  to  the  Federal 
standard.  However,  a  state  may 
prescribe  a  standard  for  a  motor  vehicle 
or  equipment  obtained  for  its  own  use 
that  imposes  a  higher  performance 
requirement  than  the  Federal  standard. 
49  U.S.C.  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  other 
administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

List  of  Subjects 

49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.3  is  amended  by 
revising  the  definition  of  "designated 
seating  position"  in  Section  571.3(b)  to 
read  as  follows: 

$571.3    Definitions. 

•         •         •         •         » 

(b)*   •  • 

Designated  seating  position  means 
any  plan  view  location  capable  of 
accommodating  a  person  at  least  as  large 
as  a  5th  percentile  adult  female,  if  the 
overall  seat  configuration  and  design 
and  vehicle  design  is  such  that  the 
position  is  likely  to  be  used  as  a  seating 
position  while  the  vehicle  is  in  motion, 
except  for  auxiliary  seating 
accommodations  such  as  temporary  or 
folding  jump  seats.  Any  bench  or  split- 


bench  seat  in  a  passenger  car,  truck  or 
multipurpose  passenger  vehicle  with  a 
GVWR  less  than  4,536  kilograms  (10,000 
pounds),  having  greater  than  127 
centimeters  (50  inches)  of  hip  room 
(measured  in  accordance  with  SAE 
Standard  Jl  100(a))  shall  have  not  less 
than  three  designated  seating  positions, 
unless  the  seat  design  or  vehicle  design 
is  such  that  the  center  position  cannot 
be  used  for  seating.  For  the  sole  purpose 
of  determining  the  classification  of  any 
vehicle  sold  or  introduced  into 
interstate  commerce  for  purposes  that 
include  carr\'ing  students  to  and  from 
school  or  related  events,  any  location  in 
such  vehicle  intended  for  securement  of 
an  occupied  wheelchair  during  vehicle 
operation  shall  be  regarded  as  four 
designated  seating  positions. 
*        *        •        •        * 

Issued  on  March  20, 1995. 
Ricardo  Martinez, 

Administrator. 

[FR  Doc.  95-7350  Filed  3-23-95;  8:45  am) 
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Insurance  Cost  Information  Regulation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  EXDT. 
action:  Final  rule. 

summary:  In  this  document.  NHTSA 
adopts  technical  amendments  to  the 
insurance  cost  information  regulations. 
Among  the  changes  adopted  are 
postponing,  from  January  until  March, 
the  availability  date  of  the  insurance 
cost  information  booklet,  and  revising 
the  term  "passenger  motor  vehicles"  to 
read  "passenger  cars,  utility  vehicles, 
light  duty  trucks,  and  vans."  NHTSA 
also  adds  language  making  more  explicit 
the  limitations  of  the  collision  loss  data, 
and  language  recommending  that 
prospective  purchasers  contact 
insurance  agents  or  insurance 
companies  for  more  information.  The 
amendments  are  adopted  to  make  the 
insurance  cost  information  more 
accurate. 

DATES:  These  amendments  are  effective 
April  24.  1995,  and  will  apply  to  the 
insurance  cost  information  to  be  made 
available  in  March  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee.  Office  of  Market  Incentives, 
NHTSA,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  Mr.  Kee's 
telephone  number  is  (202)  366-0846. 


SUPPLEMENTARY  INFORMATION: 
Background 

Insurance  Cost  Information  Regulation 

49  U.S.C.  32302(c)  States  that  the 
Secretary  of  Transportation  (the 
Secretary)  shall  prescribe  regulations 
that  require  passenger  motor  vehicle 
dealers  to  distribute  to  prospective 
purchasers,  information  developed  by 
the  Secretary  and  provided  to  the 
dealer,  which  compares  differences  in 
insurance  costs  for  different  makes  and 
models  of  passenger  motor  vehicles 
based  upon  differences  in  damage 
susceptibility  and  crashworthiness.  By 
delegation  from  the  Secretary'.  NHTSA 
has  been  authorized  to  carry  out  the 
statute. 

On  Ianuar>'  31.  1975.  NHTSA 
published  49  CFR  part  582.  Insurance 
Cost  Information  Regulation  (40  FR 
4918).  Part  582.  as  then  promulgated, 
required  that  automobile  dealers  "make 
available  to  prospective  purchasers 
information  reflecting  differences  in 
insurance  costs  for  different  makes  and 
models  of  passenger  motor  vehicles 
based  upon  differences  in  damage 
susceptibility  and  crashworthiness." 
Part  582,  however,  did  not  specify 
information  that  dealers  must  provide. 

On  March  5.  1993  (58  FR  12545). 
NHTSA  published  a  final  rule  amending 
part  582.  The  rule  complemented  the 
1975  rulemaking,  and  completed 
implementation  of  section  32302(c).  The 
March  1993  final  rule,  which  became 
effective  April  5,  1993,  requires  dealers 
of  new  automobiles  to  make  collision 
loss  experience  data  available  in 
booklets  to  prospective  purchasers.  The 
information  to  be  provided  in  the 
booklet  is  specified  in  section  582.5, 
which  requires  inclusion  of  a  complete 
explanatory  text  and  updated  data  on 
auto  insurance  costs  published  annually 
by  NHTSA. 

The  mandatory  text  specified  by  part 
582  relates  to,  among  other  topics,  the 
limitations  of  the  auto  insurance  cost 
data  as  a  predictor  of  differences  in 
insurance  premiums.  Essentially,  those 
limitations  result  from  the  fact  that  most 
of  the  factors  that  insurance  companies 
use  to  establish  premiums  relate  to 
driver  characteristics  and,  except  for  the 
vehicle's  value,  are  not  directly  related 
to  the  vehicle  itself.  Thus,  as  the  text 
explains,  the  fact  that  a  vehicle's 
historical  claims  experience  is 
somewhat  better  or  worse  than  that  of 
other  vehicles  in  its  class  may  not  be 
reflected  in  the  premium  that  an 
insurance  company  establishes  for  that 
vehicle.  If  the  claims  experience  is 
reflected,  it  is  likely  to  have  only  a  small 
impact  on  the  premium. 
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The  mandatory  text  also  urges 
consumers  to  contact  insuraoce 
companies  if  they  wish  to  obtain  precise 
information  about  actual  premiums  for 
particular  makes  and  models  of 
vehicles.  Previous  studies  by  NHTSA 
have  revealed  that  the  difference 
between  the  premiums  chained  by 
different  insurant,e  companies  for  the 
same  car  and  driver  is  greater  than  the 
difference  between  the  premiums 
charged  by  a  given  company  for 
comparably-valued  cars  that  have 
different  claims  experience  NHTSA 
believed  the  mandatory  text  would  help 
to  minimize  consumer  confusion  by 
providing  customers  with  an 
understanding  of  the  uses  and 
limitations  of  the  auto  insurance  cost 
data. 

In  specifying  the  yearly  insurance  cost 
data  that  accompanied  the  required  text. 
NHTSA  decided  to  rely  on  collision  loss 
experience  data  collecled  and  reported 
by  the  Highway  Ixjss  Data  Institute 
(HLDI).  as  the  best  available  indicator  of 
the  effect  of  damage  susceptibility  on 
insurance  costs.  In  the  March  19y3  final 
rule.  NHTSA  specified  HLDI's 
December  Insurance  Collision  Report  as 
the  data  source  for  part  582.  NHTSA 
decided  to  specify  HLDI's  December 
Report  because  it  contains  more  current 
data  and  covers  moje  vehicle  models 
than  other  HLDI  publications  The  HLDI 
data  is  presented  in  a  format  that  ranks 
the  vehicles  in  each  class  from  best  to 
worst  (with  numerical  values  given  for 
each  vehicle).  NHTSA  specified  this 
format  because  it  del^rmined  that  the 
use  of  this  ranking  system  should  assist 
customers  in  evaluating  the  comparative 
perfbrmaT»(»  of  comparable  vehicles. 

In  the  March  1993  final  rule.  NHTSA 
stated  its  belief  that  the  HLDI 
information  should  be  made  available  as 
soon  as  possible  after  its  publication 
date.  Therefore,  NHTSA  stated  its  intent 
to  publish  the  annual  Federal  Register 
document  updating  HLDI's  December 
Insurance  Collision  Report  data  no  later 
than  lanuary  of  the  calendar  year  that 
follows  HLDI's  publication  of  the  data. 

TheNPRM 

In  a  notice  of  proposed  rulemaking 
(NPRM)  issued  on  September  13.  1994 
(59  FR  46952).  NHTSA  proposed  to 
amend  part  5A2  by  making  certain 
changes  in  §  582^.  in  whicii  the  text  of 
the  insurance  cost  information  booklet 
is  specified.  Originally,  the  text 
specified  the  date  "lanuary  (Year  to  be 
inserted]."  NHTSA  proposed  to 
substitute  "March"  for  "January,"  in 
order  to  allow  itself  adequate  time  to 
publish  and  distribute  the  comparative 
irtsuranoe  cost  information  booklet.  In 
practice.  HLDI  does  not  send  the 


December  Insurance  Collision  Report 
data  to  NHTSA  until  mid- January. 
NHTSA  then  fonnaU  the  data  for 
printing,  and  arrartges  for  the  printing 
and  distribution  by  mail  of  a  single  copy 
of  the  booklet  to  each  of  the  nation's 
approximately  27.000  autonxibile 
dealers.  NHTSA  can  thus  reasonably 
expect  that  the  booklet  will  be 
published  bv  March  of  each  year. 

Part  582  originally  specified  a 
comparison  of  insurance  costs  for 
"passenger  motor  vehicles,"  In  the 
NPRM.  NHTSA  proposed  to  revise  the 
term  ""passenger  motor  vehicles.""  at 
appropriate  places  m  §  562.5.  to  read 
'"paasenf^r  cars,  utility  vekicles,  light 
duty  trucks  and  vans."  The  revisions 
were  intwided  to  make  clear  that  the 
term  "passenger  motor  vehicles" 
includes  many  vehicle  types  besides 
"passenger  car." 

NHTSA  also  proposed  to  make  certain 
changes  to  the  required  text  that  would 
make  more  exphcit  the  limitations  of 
the  collision  loss  data.  In  the  final  rule, 
the  text  in  §  582.5  that  explains  the 
data's  limitations  stated  that  the 
collision  loss  data  table  does  not 
include  information  about  new  models, 
models  that  have  been  substantially 
redesigned,  and  models  without  enough 
claim  experience.  In  order  to  make  clear 
that  certain  data  should  not  be  relied 
upon.  NHTSA  prop>09ed  to  revise  the 
third  paragraph  in  §  582.5  to  state: 

The  table  is  not  rele\'ant  for  new  models 
or  models  that  hav*  bwm  substantial  Iv 
redesiKned  for  |  YEAR  TO  BE  INSERTED  |. 
and  it  does  not  include  information  atiout 
models  without  enoogh  daim  experience. 

Also,  in  the  final  rule,  the  fourth 
paragraph  in  §  582.5  stated  that  it  is 
unlikely  that  a  consumer's  total 
premium  will  vary  more  than  five 
percent  depending  upon  the  collision 
loss  experience  of  a  particular  vehicle. 
Subsequently,  a  representative  of  the 
Insurance  Services  Organ iration  (ISO), 
which  recommends  insurance  premium 
rates  to  its  members,  indicated  to 
NHTSA  that  the  collision  cost  data 
could  result  in  an  insurance  premium 
reduction  often  percent  rather  than  the 
five  percent  mentioned  in  the  booklet. 
Accordingly,  NHTSA  tentatively 
concluded  that  it  would  be  more 
accurate  to  state  that  it  is  unlikely  that 
a  consumer  s  total  premium  will  vary 
more  than  ten  percent. 

Finally,  §  582.5  originally  stated  that 
consumers  should  contact  insurance 
companies  directly  to  determine  the 
actual  premium  that  a  consumer  will  be 
charged  for  insuring  a  fwrticular  vehicle 
or  for  complete  information  about 
insurance  premiums.  NHTSA  proposed 
to  revise  §  582.5  to  advise  the  (xmsumer 


to  contact  insuranoe  company  agents 
directly  in  order  to  obtain  premium 
information.  This  proposal  was 
intended  to  reflect  the  fact  that  the 
consumer's  first  point  of  contact  with 
many  insurance  companies  is  the 
insurance  company  agent. 

Summary  of  Comments  and  Agency 
Responses 

NHTSA  received  comments  from 
three  entities  on  the  issues  raised  in  the 
NPRM.  These  included  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
the  National  Automobile  Dealers 
Associations  (NADA),  and  Volkswagen 
of  America  (VW).  Each  commenter 
generally  supported  the  proposed 
amendment,  but  raised  individual 
suggestions  concerning  specific  portions 
of  the  proposed  text. 

a.  Publication  date:  No  commenter 
objected  to  the  change  of  the  publication 
date  from  January  to  March,  and  NADA 
affirmatively  supported  this  change. 
NADA  also  suggested  that  NHTSA 
should  "reconsider  working  towards 
publishing"'  the  insurance  cost  data  in 
the  same  booklet  as  DOE/EPA 's 
comparative  fuel  economy  data.  In  the 
March  1993  final  rule.  NlfTSA  rejected 
earlier  proposals  (by  NADA  and  others) 
to  publish  all  of  the  data  in  a  single 
document.  NHTSA  continues  to  believe 
that  this  proposal  is  unworkable.  The 
HLDI  insurance  cost  information  does 
not  become  available  until  late  January. 
This  time  frame  is  too  late  to  permit 
publication  of  the  data  simultaneously 
with  DOE/EPAs  "Gas  Mileage  Guide," 
which  is  made  available  at  the 
beginning  of  the  model  year  (ordinarily 
in  the  preceding  October),  when  new 
models  arrive  at  dealers'  show  rooms. 
Furthermore,  the  data  in  the  Gas 
Mileage  Guide,  which  are  arranged 
according  to  criteria  such  as  interior 
roominess,  engine,  and  transmission. 
are  presented  differently  from  the  HLDI 
data,  which  is  arranged  according  to 
wheelbase  and  vehicle  type. 

b.  Covered  Vehicles:  Both  NADA  and 
Advocates  supported  the  agency's 
proposal  to  change  the  description  of 
the  vehicles  covered  by  making  it  more 
specific.  NADA  suggested  that  the 
agency  use  the  terms  "station  wagon/ 
passenger  van.  pickup,  and  utility 
vehicle,"  throughout  the  text,  to  reflect 
the  groupings  into  which  the  HLDI  data 
is  already  broken  oul   NHT^A  agrees 
that  this  suggestion  has  merit,  and  has 
decided  to  adopt  it  by  revising  the  end 
of  the  first  paragraph  of  §  582  5  to  state: 

"COMPARISON  OF  DIFFERENCES  IN 
INSURANCE  COSTS  FOR  PASSENGER 
CARS.  STATION  WAGONS/ 
PASSENGER  VANS.  PICKUPS.  AND 


UTILITY  VEHICLES  ON  THE  BASIS  OF 
D/>lMAGE  SUSCEPTIBILFTY.  " 

c.  Discussion  of  the  limitations  of  the 
data:  Two  commenters  addressed  the 
agency's  proposal  to  modify  the  textual 
discussion  of  the  limitations  of  the  data. 
NADA  requested  that  the  agency  further 
emphasize  and  explain  those 
limitations.  On  the  other  hand, 
Advocates  expressed  its  concern  that 
consumers  may  infer  from  the  proposed 
language  that  the  insurance  cost  data  is 
of  little  value,  and  suggested  that  the 
agency  emphasize  the  usefulness  of  the 
data.  Accordingly,  it  proposed  that,  in 
addition  to  the  textual  changes 
proposed  in  the  NPRM,  the  final  rule 
adopt  language  that  affirmatively  states 
that  the  table  "can  be  used  to  compare 
insurance  premiums  of  most  vehicle 
makes  and  models  *   *   *."  In  addition, 
it  proposed  dropping  the  reference  to 
"new  models"  in  the  description  of 
vehicles  to  which  the  tables  do  not 
apply. 

NHTSA  has  concluded  that  the 
presentation  of  the  insurance  cost 
information  is  clear  and  adequate.  The 
agency  disagrees  with  Advocates' 
conclusion  that  the  fact  that  the 
proposed  revision  points  out  the 
limitations  of  the  data  will  lead 
consumers  to  conclude  that  the 
insurance  cosi  information  is  of  little 
value.  Since  the  issuance  of  the  final 
rule  in  March  1993,  the  text  of  the 
insurance  cost  booklet  has  always 
contained  a  description  of  the 
limitations  of  the  data;  the  revision 
merely  clarifies  those  limitations. 
Therefore,  NHTSA  has  decided  against 
adopting  Advocates'  suggested 
affirmative  statement  concerning  the 
appropriate  uses  of  the  data. 

Advocates'  suggestion  that  the 
reference  to  "new  models"  in  the 
proposed  revision  to  the  third  paragraph 
of  the  text  should  be  deleted  was  based 
on  its  assertion  that  previous  cost 
information  is  applicable  to  new  models 
of  the  same  vehicle  make  if  the  vehicle 
line  has  not  been  substantially 
redesigned.  Although  NHTSA  believes 
that  the  term  "new  models"  is 
ordinarily  understood  to  mean  an 
entirely  new  or  substantially  redesigned 
model,  the  agency  has  concluded  that 
the  term  "new  models"  is  superfluous 
in  this  context.  Accordingly,  the  agency 
is  accepting  Advocates'  proposal  to 
delete  the  reference. 

d.  Advice  about  contacting  insurance 
agents:  Advocates  suggested  a  change  to 
the  agency's  proposed  langnage  advising 
consumers  to  contact  insurance  agents 
in  order  to  obtain  relevant  insurance 
cose  information.  Advocates  agreed  that 
it  was  appropriate  to  advise  consumers 
tc  contact  insurance  agents,  but 


suggested  that  the  regulatory  text  should 
provide  consumers  with  the  option  of 
contacting  either  their  insurance  agent 
or  their  insurance  company.  NHTSA  has 
concluded  that  this  suggestion 
appropriately  recognizes  the  fact  that 
while  in  many  instances,  consumers 
contact  individual  agents  with  respect 
to  their  existing  or  prospective  policies, 
there  are  other  instances  in  which 
insurance  companies  do  not  work 
through  individual  agents  and 
consumers  instead  must  contact  the 
company  directly.  Therefore,  the  agency 
has  decided  to  adopt  Advocates' 
suggestion  to  clarify  the  advice  by 
referring  both  to  insurance  agents  and 
insurance  companies. 

e.  Description  ofNCAP  test  results: 
VW  recommended  changing  the 
description  of  the  New  Car  Assessment 
Program  (NCAP)  test  results  to 
emphasize  that  they  are  based  on  a 
single.  35  mph.  barrier  crash  test  of  a 
new  vehicle.  NHTSA  does  not  agree 
with  VW  that  a  change  in  wording  is 
necessary.  The  present  text  is  consistent 
with  the  description  of  the  NCAP 
program  that  appears  in  other  NHTSA 
publications.  VW's  recommended 
change  would  cause  the  description  of 
the  NCAP  program  in  the  insurance  cost 
information  booklet  to  differ  from  the 
text  that  already  appears  elsewhere. 
Moreover,  while  cost  considerations 
limit  the  NCAP  testing  to  one  test  per 
new  vehicle  model,  the  agency  has 
access  to  other  crash  test  data,  both  ft-om 
manufacturers  and  from  its  own 
compliance  test  programs.  The  agency 
has  concluded  from  its  review  of  all 
available  data  that  the  statement  that 
"NCAP  test  results  demonstrate  relative 
frontal  crash  protection  in  new 
vehicles"  is  accurate,  and  has  decided 
to  retain  it. 

f.  Variation  in  premiums:  No 
commenter  addressed  the  agency's 
proposal  to  amend  the  statement  as  to 
the  amount  by  which  collision  cost  data 
could  result  in  an  insurance  premium 
reduction.  Accordingly,  in  order  to 
increase  the  accuracy  of  the  booklet,  the 
agency  is  adopting  its  proposal  to  state 
that  it  is  unlikely  that  a  consumer's  total 
premium  will  vary  more  than  10 
percent. 

Regulatory  Impacts 

J.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
rulemaking  action  and  has  determined 
the  action  not  to  be  "significant"  under 
the  Department  of  Transportation's 
regulator}'  policies  and  procedures.  The 


agency  has  determined  that  the 
economic  effects  of  the  proposed 
amendments  are  minimal,  so  that  a  full 
regulatory  evaluation  is  not  required. 
This  notice  adopts  minor  amendments 
to  the  insurance  cost  information 
regulation,  to  increase  the  accuracy  of 
the  information  provided  to  potential 
motor  vehicle  purchasers.  The  amount 
of  extra  text  that  must  be  included  in 
the  information  booklet  as  a  result  of 
this  amendment  is  minuscule. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  efi^ects  of  this  amendment  on  small 
entities.  NHTSA  estimates  there  are 
about  27,000  dealers  of  new  passenger 
motor  vehicles.  Many  of  the  dealers  that 
may  be  affected  by  this  amendment  are 
considered  to  be  small  business  entities. 
However,  NHTSA  believes  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  any  of  these  small 
dealers.  This  rulemaking  adopts  minor 
editorial  changes,  that  result  in  the 
addition  of  a  small  amount  of  extra  text 
to  the  insurance  cost  information 
booklet.  The  minimal  cost  increments  to 
the  dealers  that  may  be  associated  with 
this  amendment  should  have  negligible 
effects  on  the  purchase  price  of  new 
passenger  motor  vehicles.  For  these 
reasons,  I  certify  that  this  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
agency  has  considered  the 
environmental  impacts  of  this 
amendment  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12623.  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Civil  Justice  Reform 

This  amendment  would  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Chapter  323— 
Consumer  Information  of  49  U.S.C.  does 
not  provide  for  judicial  review  of  rules 
issued  pursuant  to  49  U.S.C.  32302.  The 
Administrative  Procedure  Act.  5  U.S.C. 
701  et  seq..  provides  generally  for 
judicial  review  of  final  agency  action, 
which  in  certain  circumstances  may 
include  this  proposed  rule.  The 
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Administrative  Procedure  Act  does  not 
require  submissioQ  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

List  of  Sobiects  in  49  CFR  Part  582 

Administrative  practice  and 
procedure.  Insurance,  Motor  vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  pari  5«2  as 
follows: 

PART  562— {AMENDED] 

1.  The  authority  citation  for  part  582 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  32303;  deiegation  of 
authority  at  49  CFR  1.5O(0- 

2.  Section  582.5  is  revised  to  read  as 
follows: 

S582.S    Intormatton  form. 

The  information  made  available 
pursuant  to  §  582.4  shall  be  presented  in 
writing  in  the  English  language  and  in 
not  less  than  10-point  type.  It  shall  be 
(>resented  in  the  format  set  forth  below, 
and  shall  include  the  complete 
explanatory  text  and  the  updated  data 
published  annually  by  NHTSA. 
N4ARCH  (YEAR  TO  BE  INSERTED) 

COMPARISON  OF  DIFFERENCES  IN 
INSURANCE  COSTS  FOR  PASSENGER 
CARS.  STATION  WAGONS/PASSENGER 
VANS.  PICKUPS  AND  UTILITY  VQUCLES 
ON  THE  BASIS  OF  DAMAGE 
SUSCEPTIBIUTY 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  provided  the 
information  in  this  booklet  in  compliaiKe 
with  Federal  law  as  an  aid  to  conaumen 
considering  the  purchase  of  a  new  vehicle. 
The  booklet  compares  differences  in 
insurance  costs  for  different  makes  and 
models  of  ftassenger  cars,  station  wagons/ 
passenger  vans,  pickups,  and  utility  vehicles 
on  the  basis  of  damage  susceptibility. 
However,  il  does  not  indicate  a  vehicle's 
relative  safety. 

The  following  table  contains  the  best 
available  information  regarding  the  effect  of 
dam^e  susceptibility  on  insurance 
premiums.  It  was  taken  from  data  compiled 
by  the  Highway  Loss  Data  Institute  (HLDI)  in 
it's  December  [YEAR  TO  BE  INSERTED] 
Insurance  ColUsion  Beport,  and  reflects  the 
collision  loss  experience  of  passenger  cars, 
utility  vehicles,  light  trucks,  and  vacs  sold  in 
the  United  States  in  terms  of  the  average  loss 
payment  par  insured  vehicle  year  for  (THREE 
APPROPRL^TE  YEARS  TO  BE  INSERTEDI. 
NHTSA  has  not  verified  the  data  in  this  table. 

The  table  represents  vehicle*'  collision  loss 
experience  in  relative  terms,  with  100 
representing  the  average  for  all  passenger 
vehicles.  Thus,  a  rating  of  122  reflects  a 
collision  loss  experience  that  is  22  percent 
higher  (worse)  than  average,  while  a  rating  of 
96  reflects  a  collision  loss  experiem  e  that  is 
4  percent  tower  (better)  than  average  The 
table  is  not  rekvaot  for  models  that  have 


been  tubstantially  redesigned  for  rYEAR  TO 
BE  INSERTEDI.  and  it  does  not  include 
information  about  models  without  enough 
claim  exp>erience. 

Although  many  insurance  («mpanies  use 
the  HLDI  infomuilion  to  adjust  the  "base 
rate"  for  the  collision  portion  of  their 
insurance  premiums,  the  amount  of  any  such 
adjustment  is  usually  small.  Il  is  unlikely 
that  your  total  premium  will  vary  more  than 
ten  percent  depending  upon  the  collision 
loss  experience  of  a  particular  vehic  le. 

If  you  do  not  purchase  collision  coverage 
or  your  insurance  company  does  not  use  the 
HLDI  information,  your  premium  will  not 
vary  at  all  in  relation  to  these  rankings. 

In  addition,  different  insurance  companies 
often  charge  different  premiums  for  the  .«ame 
driver  and  vehicle.  Therefore,  you  sbould 
contact  insurance  companies  or  their  agents 
directly  to  determine  the  actual  premium  that 
you  will  be  charged  for  insuring  a  particular 
vehicle 

Please  Note:  In  setting  insurance 
premiums,  insurance  companies  mainly  rely 
on  factors  that  are  not  directly  related  to  the 
vehicle  itself  (except  for  its  value).  Rather, 
they  mainly  consider  driver  characteristics 
(such  as  age.  gender,  marital  status,  and 
driving  record),  the  geographic  area  in  which 
the  vehicle  is  driven,  how  many  miles  are 
traveled,  and  how  the  vehicle  is  used. 
Therefore,  to  obtain  complete  information 
about  insurance  premiums,  you  should 
contact  insurance  companies  or  their  agents 
directly. 

Insurance  companies  do  not  generally 
adjust  their  premiums  on  the  basis  of  data 
reflecting  the  crash  worthiness  of  different 
vehicles.  Howe\'er.  some  companies  adjust 
their  premiums  for  personal  injury  protection 
and  medical  paymerUs  coverage  if  the 
insured  vehicle  has  features  that  are  likely  to 
improve  its  crashworthiness,  such  as  air  bags 
and  automatic  seat  belts. 

Test  data  relating  to  vehicle 
crashworthiness  are  available  from  NHTSA's 
New  Car  Assessment  Program  (NCJVP).  NCAP 
lest  results  demonstrate  relative  frontal  crash 
protection  in  new  vehicles.  Information  on 
vehicles  that  NHTSA  has  tested  in  the  NCAP 
program  can  be  obtained  by  calling  the 
agency's  toll-free  Auto  Safety  Hotline  at  (800) 
424-9393. 

[Insert  Table  To  Be  Published  Each  March  by 
the  National  Highway  Traffic  Safety 
Administration] 

If  you  would  like  more  details  about  the 
information  in  this  table,  or  wish  lo  obtain 
the  complete  Insurance  Collision  Report, 
please  contact  HLOt  directly,  at:  Highway 
Loss  Data  Institute,  1005  North  Glebe  Road. 
Arlington.  VA  22201.  Tel:  (703)  247-1600. 

Issued  on:  March  20.  199S. 
Ricardo  Martiaez, 
Administrator 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

(Docket  No  950309069-5069-01;  t.D. 
060694A] 

RIN  0648-AG71 

Sea  Turtte  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawling 
Activities;  Flotation  Device 
Requirements 

agency:  National  Marine  Fishentn 

Service  (NMFS).  National  Oceanic:  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  technical 

amendments. 


summary:  NMFS  issues  this  final  rule  to 
require  shrimp  trawlers  using  Turtle 
Excluder  Devices  (TEDs)  in  the  Gulf  and 
Atlantic  Areas  to  attach  specified 
flotation  devices  to  hard  TEDs  or  special 
hard  TEDs  with  bottom  escape 
openings.  This  action  is  necessary  to 
improve  the  ability  of  bottom-opening, 
hard  TEDs,  and  special  hard  TEDs  to 
safely  exclude  sea  turtles.  In  addition, 
NMF^S  is  making  technical  amendments 
to  the  sea  turtle  conservation  regulations 
to  expand  TED  configuration  options  or 
to  clarify  gear  descriptions,  thereby 
reducing  the  chances  of  incidental 
capture  and  mortality  of  endangered 
and  threatened  sea  turtles. 
EFFECTIVE  DATE:  This  rule  is  effective 
March  31,  1995.  except  for 
§  227.72(e)(4)(iKIM2)(i/).  which  contains 
information  collection  requirements  that 
have  not  yet  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  Once  OMB  approves  these 
requirements,  a  document  will  be 
published  in  the  Federal  Register 
announcing  the  effective  date. 
ADDRESSES:  Requests  for  a  copy  of  the 
environmental  assessment  (EA) 
prepared  for  this  action,  and  cotnments 
on  this  action,  should  be  addressed  to 
the  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Silver 
Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetr,  Chief.  Protected 
Species  Management  Branch,  NMFS, 
Southeast  Region  (813/570-5312),  or 
Barbara  Schroeder,  Acting  National  Sea 
Turtle  Coordinator.  NMFS  Office  of 
Protected  Resources  (301/713-1401). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endang^iwl  or 


threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridJey  [Lepidochelys  kempii), 
leatberback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata]  are 
listed  as  endangered.  Loggerhead 
[Caretta  careita)  and  green  [Cbeionia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  mi  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  incidental  take  and  mortality  of 
these  species,  as  a  result  of  shrimp 
trawling  activities,  have  been 
documented  in  the  Gulf  of  Mexico  and 
along  the  Atlantic  seaboard.  Under  the 
ESA  and  its  implementing  regulations, 
taking  sea  turtles  is  prQhit>ited.  with 
exceptions  identified  in  50  CFR  227.72. 
Existing  sea  turtle  conservation 
regulations  (50  CFR  part  227,  subpart  D) 
require  most  shrimp  trawlers  operating 
in  the  Gulf  and  Atlantic  areas  to  have  a 
NMFS-approved  TED  installed  in  each 
net  rigged  for  fishing,  year  round.  The 
required  use  of  TEDs  has  significantly 
reduced  shrimp  trawler  related 
mortalities  of  sea  turtles. 

NMFS  regulations  also  set  forth 
criteria  for  allowable  modifications  to 
NMFS-approved  TEDs  including  the  use 
of  flotation  devices.  Under  50  CFR 
227.72(eH4)(iv)(A),  floats  may  be 
attached  to  TEDs  only  if  they  are 
attached  to  the  outside  of  the  net  or 
inside  the  net  behind  the  rear  surface, 
at  the  top  of  the  TED.  They  may  not  be 
attached  to  a  flap.  In  previous  TED 
certification  tests,  bottom -opening, 
single-grid  TEDs  were  tested  with 
flotation.  However,  because  it  was  not 
previously  evident  to  NKff'S  gear 
specialists  that  the  lack  of  flotation  on 
bottom-opening  TEDs  may  prevent 
turtle  release  if  used  in  certain  ways, 
flotation  was  not  required. 

Interim  Final  Rule 

NMFS  issued  an  interim  final  rule, 
with  a  request  for  comments,  requiring 
the  use  of  floats  on  bottom-opening 
single-grid  TEDs  (59  FR  33447, 
June  29,  1994).  NMFS  issued  an 
interim  final  rule  because  delaying 
issuance  of  a  flotation  requirement  to 
provide  prior  notice  and  an  opportunity 
for  public  comment  would  hkely  result 
in  lethaJ  takings  of  endangered  and 
threatened  sea  turtles.  As  discussed  in 
the  interim  nde,  there  is  information 
that  the  lack  of  flotation  on  bottom- 
opening  hard  TEDs  is  likely  preventing 
sea  turtles  from  safely  exiting  the  trawls. 
For  the  same  reasons,  the  interim  rule 
was  made  effective  with  only  a  14-day 
delay  in  effective  date  rather  than  the 
normal  30-day  delay. 


Comments  and  Reqnnces  on  the 
iBlerim  Final  Rule 

NMFS  received  numerous  comments 
on  the  interim  final  rule,  both  from 
participants  in  meetings  with  NMFS 
personnel  and  by  letter.  NMFS  iwiewed 
all  the  comments  and  combined  them 
under  general  categories  provided 
below. 

Comment:  Although  the 
implementation  of  the  flotation 
requirement  alone  did  not  appear  to 
substantially  reduce  turtle  mortalities  in 
the  Gulf  of  Mexico  during  the  summer 
of  1994,  the  use  of  floats  should  still  be 
required  because  less  experienced 
shrimp  vessel  operators  may  drag  their 
nets  on  the  bottom,  resulting  in  sea 
turtle  capture  as  well  as  unnecessary 
damage  to  trawl  nets. 

Response:  NMFS  agrees.  The 
combination  of  the  flotation 
requirement  with  heightened 
enforcement  efforts  during  the  f>eriods 
of  high  sea  turtle  strandings  in  the  Gulf 
of  Mexico  resulted  in  significant 
reductions  in  sea  turtle  mortalities 
during  the  summer  of  1994.  Thus,  with 
some  alterations  to  the  flotation 
specifications,  NMFS  is  making  the 
flotation  requiremmit  a  permanent 
addition  to  the  TED  regulations. 

Comment:  The  delayed 
implementation  of  the  interim  final  rule 
was  shortened  from  the  normal  30-day 
period  to  14  days.  This  short  period  did 
not  provide  shrimpers  with  sufficient 
time  to  comply  with  flotation 
requirement. 

Response:  The  Administrative 
Procedure  Act  (APA)  provides  that  the 
publication  of  a  rule  shall  be  made  not 
less  than  30  days  before  its  effective 
date,  except  as  otherwise  provided  by 
the  agency  for  good  cause  found  and 
published  with  the  rule  (see  5  U.S.C. 
553(d)).  In  this  case,  NMFS  determined 
that  good  cause  existed  to  reduce  the 
delayed  effective  date  from  30  days  to 
14  days  because  delayed 
implementation  of  the  flotation 
requirement  would  have  likely  resulted 
in  lethal  takings  of  endangered  and 
threatened  sea  turtles.  In  addition, 
NMFS  gear  experts  noted  that  most 
shrimpers  already  possessed  the 
inexpensive  floats  required.  Finally, 
notice  of  the  flotation  requirement  was 
informally  given  weeks  fcJefore  the 
effective  date  of  the  rule  when  NMFS 
staff  met  with  members  of  the  shrimping 
industr>'  and  media  to  request  voluntary 
compliance  with  the  flotation 
requirement. 

Comment:  Required  use  of  floats  will 
cause  nets  to  twist.  Twisted  nets  could 
result  in  lost  catch  and  possible 
entanglement  of  sea  turtles. 


Response:  NMFS  gear  experts  met  and 

traveled  with  members  of  the  shrimp 
fishery  who  reported  twisted  nets 
resulting  {ram  floats  on  the  TEDs.  Ni4FS 
gear  experts  have  noted  that  a  net  that 
is  set  with  a  twist  in  it  is  unlikely  to 
untwist  itself  during  the  course  of 
fishing,  if  floats  are  attached. 
Conversely,  a  properly  set  oet  with 
floats  on  the  TED  will  not  become 
twisted.  In  thousands  of  hours  of  TED 
testing,  NMFS  has  never  experienced  a 
problem  with  twisting  TEDs.  NMFS 
believes  that  if  proper  care  is  taken 
when  setting  nets  with  TEDs  with  fknis. 
net  twisting  can  be  prevented. 

Comment:  The  requirement  to  use  two 
polyvinyl  chloride  (PVC)  floats  on  lai^er 
TEDs  should  not  be  applied  to  trawlers 
in  shallow  waters,  as  too  much  flotatioa 
will  cause  the  net  to  fish  too  far  off  the 
bottom,  resuhing  in  lost  catch. 

Responses.  The  interim  final  rule 
^>ecified  required  flotation  tar  a  stn^e- 
grid  TED  with  a  circumference  of  120 
inches  (304.6  cm)  or  more  to  consist  of 
a  minimum  of  either  one  9.8  inch  {25.0 
cm)  diameter  hard  plastic  or  aiummura 
float  or  two  6.75  inches  (17.2  cm)  by 
8.75  inches  (22.2  cm)  expanded  PVC 
floats.  Two  PVC  floats  were  required 
because  PVC  becomes  compressed  in 
deep  water  and  loses  buoyancy.  While 
two  PVC  floats  may  provide  excess 
flotation  in  shallow  water,  the  same 
floats  will  provide  adequate  buoyancy 
in  deeper  water  to  ensure  the  TED  does 
not  drag  on  the  bottom. 

NMFS  does  not  believe  that  this  rule 
should  be  re\'ised  to  create  different 
requirements  in  different  water  depths 
because  water  depth  requirements 
would  be  largely  unenforceable.  NMFS 
recommends  that  trawlers  working  in 
shallow  waters  switch  to  aluminum  or 
hard  plastic  floats.  In  addition,  the  final 
rule  provides  options  for  shrimjaers  to 
use  marked  floats  that  would  match  the 
buoyancy  of  the  TED,  so  that  the 
problem  of  excessive  flotation  could  be 
avoided.  50  CFR  227.72(e)(4)Ii)(I)(2) 
allows  shrimp  fishermen  to  use  floats  of 
size  and  in  any  combination  so  that  the 
combined  buoyancy  of  the  floats  equals 
or  exceeds  that  of  the  TED,  as  long  as 
both  the  floats  and  TEDs  have  proper 
markings  indicating  their  wei^  or 
buo>-ancy. 

Comment:  Tongue  trawls  (bib-type 
trawls)  with  hard  TEDs  should  be 
exempt  from  the  flotation  requirement 
because  the  bib  line  on  these  nets 
normally  would  keep  the  TED  from 
dragging  on  the  bottom.  The  use  of 
floats  with  this  type  of  net  would  cause 
the  net  to  fish  off  the  bottom,  redudng 
the  catch. 

Response:  NMFS  agrees  that  extra 
flotation  might  cause  a  tongue  trawi  lo 
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fish  too  high  when  the  center  bridle  line 
is  tight.  However,  there  is  no  way  to 
determine  how  the  line  is  being  handled 
in  the  water:  A  slack  center  bridle  line 
would  allow  the  TED  to  drag  on  the 
bottom.  Enforcement  officers  would  be 
unable  to  effectively  enforce  any  such 
exemption  and  ensure  protection  for  sea 
turtles.  Consequently.  NMFS  does  not 
believe  that  tongue  trawls  should  be 
exempt  for  the  requirement  to  use  floats. 
Comment:  Aluminum  TEDs  should  be 
exempt  from  the  flotation  requirement. 
TEDs  made  from  hollow,  welded 
aluminum  tubing  can  be  positively 
buoyant,  and  light-weight  aluminum 
rod  constructions  would  not  need 
additional  flotation. 

Response:  In  a  June  14. 1994  news 
release.  NMFS  requested  that  shrimpers 
voluntarily  attach  flotation  to  bottom- 
opening  hard  TEDs.  except  those 
constructed  of  aluminum  tubing.  NMFS 
made  this  request  prior  to  publication  of 
the  interim  final  rule,  and  at  that  time 
believed  that  floats  may  not  be 
necessary  on  aluminum  TEDs.  Further 
investigation  by  NMFS  gear  experts, 
however,  revealed  that  aluminum 
single-grid  TEDs  also  require 
supplemental  flotation  for  proper 
buoyancy. 

While  hollow  tube  TEDs  can  retain 
air,  all  welds  must  be  watertight.  In  the 
course  of  norma!  wear-and-tear,  it  is 
impossible  to  ensure  that  the  welds  will 
be  able  to  exclude  water  under  high 
hydrostatic  pressure  at  fishing  depths. 
The  experience  of  NMFS  enforcement 
personnel  is  that  hollow  TEDs  can  and 
do  flood  under  actual  use. 

NMFS'  experience  with  solid  rod 
aluminum  TEDs  is  that  they.  too.  need 
flotation  to  achieve  neutral  buoyancy. 
NMFS  divers  have  filmed  solid 
aluminum  single-grid  TEDs  dragging 
hard  on  the  bottom  when  insufficient 
notation  is  used.  Therefore.  NMFS 
included  aluminum  TEDs  in  the 
flotation  requirement  in  both  the 
interim  final  rule  and  this  final  rule. 

NMFS  does  recognize  that  the  interim 
rule  may  have  required  too  much 
flotation  on  TEDs  that  are  constructed  of 
very  light  materials.  Likewise,  too  little 
flotation  may  have  been  required  on 
TEDs  that  are  constructed  of  very  heavy 
materials.  To  address  that  problem,  this 
final  rule  includes  a  provision  for 
matching  the  buoyancy  of  the  floats  to 
the  weight  of  each  TED. 

Comment:  The  specifications  in  the 
interim  rule,  based  on  the  physical 
dimensions  of  the  floats,  do  not  allow 
for  the  use  of  floats  of  different  shapes 
and  sizes  or  multiple,  smaller  floats 
whose  buoyancy  may  be  equivalent. 
Fishermen  who  attempted  to  use  other 
types  and  combinations  of  floats  were 


complying  with  the  intent  of  the 
regulation,  but  were  not  complying  with 
the  letter  of  the  regulation. 

Response:  NMFS  agrees  that  there  are 
many  possible  combinations  of  floats 
that  would  produce  sufficient  buoyancy 
to  prevent  TEDs  from  dragging  on  the 
bottom,  and  trapping  sea  turtles.  When 
the  buoyancy  of  each  float  can  be  easily 
determined,  allowing  the  use  of 
different  numbers  and  sizes  of  floats 
would  provide  much  greater  flexibility 
to  shrimpers  in  configuring  their  gear, 
based  on  their  personal  experience  and 
preference.  Therefore,  provisions  for  the 
use  of  various  combinations  of  floats  of 
marked  buoyancy  have  been 
incorporated  in  this  final  rule  at  50  CFR 
227.72(e)(4)(i)(I)(3). 

Comment:  Expanded  ethylene  vinyl 
acetate  (EVA)  should  be  considered  as 
an  alternative  float  material.  Expanded 
EVA  has  the  same  characteristics  as 
expanded  PVC. 

Response:  NMFS  agrees  that  floats 
constructed  of  expanded  EVA  could  be 
used  in  place  of  expanded  PVC. 
Provisions  for  the  use  of  expanded  EVA 
floats  have  been  incorporated  in  this 
final  rule. 

Final  Rule  and  Changes  From  the 
Interim  Final  Rule 

As  a  result  of  comments  and 
recommendations  received,  the  final 
rule  differs  from  the  interim  rule  in 
several  areas. 

1.  The  interim  final  rule  required 
flotation  on  only  bottom-opening  single- 
grid  hard  TEDs  because  these  TEDs  are 
the  ones  most  frequently  used  and  an 
need  to  rapidly  address  the  emergency 
situation  presented  by  the  strandings 
last  spring.  Bottom-opening  hooped 
hard  TEDs  and  bottom-opening  Jones 
TEDs  which  make  up  only  a  small 
portion  of  TEDs  in  use,  also  have  the 
same  dragging  problem.  Therefore,  the 
final  rule  extends  the  flotation 
requirement  to  all  bottom-opening  hard 
and  special  hard  TEDs.  including 
hooped  hard  TEDs  and  a  single  special 
hard  TED.  the  Jones  TED. 

2.  The  final  rule  allows  for  the  use  of 
floats  constructed  from  expanded  EVA 
as  an  alternative  to  floats  constructed 
from  expanded  PVC.  NMFS  gear  experts 
determined  that  the  characteristics  of 
expanded  EVA  are  substantially  similar 
to  expanded  PVC.  Allowance  of  this 
material  expands  the  options  available 
to  fishermen  to  comply  with  this  rule. 

3.  The  interim  final  rule  specified 
required  flotation  solely  on  the  basis  of 
the  size  of  the  floats  and  the 
circumference  of  the  TED.  These 
measurements  provide  useful  and 
enforceable  approximations  of  the 
buoyancy  provided  by  the  floats  and  the 


buoyancy  required  by  the  TED.  They  do 
not,  however,  provide  a  means  for 
exactly  matching  the  weight  of  the  TED 
to  the  buoyancy,  nor  do  they  provide  for 
the  use  of  equivalent  amounts  of 
flotation  by  floats  that  do  not  meet  the 
size  specifications.  The  final  rule 
provides  three  alternatives  by  which 
shrimpers  can  comply  with  the 
requirement  to  use  floats.  These 
alternatives  address  many  of  the 
comments  expressed  above  and  provide 
for  maximum  flexibility  for  shrimp 
fishermen.  The  first  alternative,  50  CFR 
227.72(e)(4)(i)(I)(l).  provides  the  same 
requirement  as  that  of  the  interim  rule 
with  respect  to  amount  of  flotation  for 
TEDs  with  a  circumference  of  120 
inches  or  greater  and  for  TEDs  with  a 
smaller  circumference. 

The  second  alternative.  50  CFR 
227.72(e)(4)(i)(I)(2).  provides  that  floats 
of  any  size  and  in  any  combination  may 
be  attached  so  that  the  combined 
buoyancy  of  the  floats  equals  or  exceeds 
the  weight  of  the  TED  provided  that  the 
floats  and  TEDs  are  marked  by  the 
manufacturers  with  their  buoyancy  and 
weight  as  specified  in  the  regulation. 
NMFS  has  held  informal  discussions 
with  some  TED  and  float  manufacturers 
who  indicated  that,  while  marked  floats 
and  TEDs  are  currently  not  generally 
available,  they  could  be  produced 
without  great  difficulty.  NMFS  believes 
that  marked  floats  and  TEDs  will 
become  more  widely  available,  as 
manufacturers  respond  to  demand  from 
fishermen  for  labeled  gear  that  will 
enable  them  to  comply  with  this 
provision.  Furthermnrfl,  previously 
manufactured  TEDs  may  be  weight 
marked  by  returning  them  to  a 
registered  manufacturer.  By  simply 
adding  up  the  flotation  values  of  the 
floats  used  and  comparing  that  value  to 
the  imprinted  weight  of  the  TED.  both 
fishermen  and  enforcement  officials  can 
quickly  and  easily  determine  whether 
sufficient  flotation  is  being  used  to 
prevent  bottom-opening  TEDs  from 
entrapping  turtles.  At  the  same  time, 
shrimpers  can  be  assured  that  they  are 
not  using  excess  flotation,  which  could 
result  in  handling  difficulties  or 
decreased  catches. 

The  third  alternative,  at  50  CFR 
227.72(e)(4){i)(I)(5),  provides  for  the  use 
of  floats  of  any  size  and  in  any 
combination,  provided  that  the  floats 
are  marked  as  required,  to  achieve  a 
certain  buoyancy  based  on  the 
circumference  of  the  TED.  This 
provision  is  established  in  order  to 
increase  the  flotation  options  available 
before  weight-marked  TTDs  become 
widely  available  in  the  industry.  By 
allowing  shrimpers  to  select  different 
sizes  and  combinations  of  floats  based 


Fedwal  Register  /  Vol.  60,  No.  57  /  Friday.  March  24.  1995  /  Rules  and  Regulations  15515 


on  their  buoyancy,  the  final  rule 
provides  more  flexibiiity  in  customizing 
gear  for  optimum  handling.  As  an 
example,  shrimp>ers  may  elect  to  use 
two  smaller  floats  offset  to  the  sides  to 
stabilize  the  TED  rather  than  one  laree 
float. 

Technical  Amendments  to  TED  Gear 
Descriptions 

A  number  of  technical  amendments 
are  made  to  the  sea  turtle  regulations  to 
expand  the  options  of  shrimpers  in 
configuring  TEDs  or  to  clarify  previous 
gear  descriptions. 

1.  The  maximum  allowable  grid  angle 
for  hard  l  tus  is  increased  from  50°  to 
55°.  A  TED'S  optimum  grid  angle,  both 
for  turtle  exclusion  and  shrimp 
retention,  is  45°.  Following  proper 
installation  of  a  single-grid  hard  TED  or 
special  hard  TED  in  a  new  net,  r^ular 
break-in  and  stretching  of  the  net  will 
cause  the  grid  to  sag,  decreasing  the  grid 
angle  by  up  to  10°.  Therefore,  increasing 
the  maximum  grid  angle  to  55°  allows 
TEDs  to  be  installed  in  new  nets  so  that 
the  optimum  grid  angle  of  45°  will  be 
achieved  after  the  net  is  broken  in. 

2.  The  requirements  for  escape 
openings  on  hard  TEDs  are  clarified  to 
prevent  the  possibility  of  turtle 
entrapment.  The  original  requirements 
only  specified  an  overall  size  for  the 
escape  opening.  With  certain  TEDs, 
however,  an  escape  opening  could  be 
cut  that  matched  the  regulatory 
specifications  but  that  still  left  pockets 
of  net  webbing  at  the  bottom  edge  of  the 
TED  thai  could  entangle  and  trap  a 
turtle.  The  technical  amendment 
specifies  the  minimum  amount  of  trawl 
net  webbing  material  that  must  be  cut 
along  the  face  of  the  TED  grid,  though 
the  existing  requirements  for  minimum 
escape  openings  remain  unchanged. 
This  will  ensure  that  the  escape  opening 
is  not  restricted  at  the  face  of  the  TED. 
The  cut  in  the  trawl  webbing  for  the 
escape  opening  cannot  be  narrower  than 
the  outside  width  of  the  grid  minus  8 
inches  (20.4  cm).  In  other  words,  the 
width  of  the  cut  in  the  trawl  webbing 
along  the  face  of  the  grid  must  extend 
on  either  side  to  within  4  inches  (12.2 
cm)  of  the  maximum  outside  width  of 
the  grid.  Figure  13  illustrates  the 
dimensions  for  the  cut. 

3.  The  use  of  chafing  webbing  gear 
wfth  bottom-opening  TEDs.  previously 
an  allowable  modification  for  hard  TEDs 
used  only  in  the  summer  flounder  trawl 
fishery,  is  made  an  allowable 
modification  for  hard  TEDS  used  in  all 
irawl  fisheries  in  which  TEDs  are 
required.  Additionally,  the  materials 
which  may  be  used  and  the  method  of 
attachment  of  the  webbing  chafing  gear 
are  specified. 


4.  The  use  of  door  frames  on  the 
exiting  opwiings  of  hooped  hard  TEDs 
is  no  longer  aHov>«d.  Continuing 
evaluation  of  TED  technology  l^  NMFS 
revealed  that  the  use  of  a  metal  fiaine 
door  frame  on  hoofted  hard  TEDs  may 
interfere  with  the  release  of  small 
turtles.  This  change  is  believed  to  be 
beneficial  to  sea  turtles  and  to  have  a 
negligible  impact  on  fishermen.  Doors 
on  existing  hroped  hard  TEDs  can  be 
easily  removed  at  the  hinges  or  sawed 
off,  and  a  webbing  flap  may  be  used  to 
cover  the  escape  opening. 

5.  The  method  (m  attacnment  of  the 
escape  opening  webbing  flap  is  clarified 
to  state  that  tlie  sides  of  the  webbing 
flap  may  be  attached  to  the  trawl 
webbing  no  farther  back  than  the  row  of 
meshes  which  lies  6  inches  (15.2  cm) 
behind  the  posterior  edge  of  the  grid. 
This  description  is  much  clearer  than 
the  previous  description,  and  is 
therefore  easier  to  comply  with  and 
enforce. 

6.  The  requirements  for  the  escape 
opening  of  the  Taylor  soft  TED  are 
changed.  The  minimum  width  of  the 
forward  edge  of  the  escape  opening  is 
reduced  hem  96  inches  (244  cm)  to  72 
inches  (183.6  cm).  The  initial 
certification  testing  of  the  Taylor  TED 
was  conducted  on  a  TED  with  the  72- 
inch  (183.6-cm)  forward  edge,  and  that 
TED  met  NMFS  certification 
requiremraits.  Therefore,  tke  description 
of  the  Taylor  TED  is  changed  to  reflect 
the  originally  certified  gear.  Provisions 
remain  in  the  Taylor  TED  description, 
however,  for  increasing  the  forward 
edge  of  the  escape  op>ening  of  the  Tavlor 
TED  to  96  inches  (244  cm)  in  order  to 
permit  the  exclusion  of  leatherback 
turtles. 

7.  The  method  of  attachment  of  an 
accelerator  funnel  forward  of  a  hard 
TED  is  clarified.  A  funnel  may  be 
inserted  immediately  forward  of  the 
TED  if  its  rear  edge  does  not  extend  past 
the  bars  of  the  TED.  The  leading  edge 
of  the  funnel  may  be  sewn  to  the  trawl 
around  its  entire  circumierence;  the 
trailing  edge  of  the  funnel  may  be 
attached  to  the  TED  along  1/3  of  the 
circumference  of  the  funnel,  on  the  side 
opposite  the  escape  opening. 

8.  The  description  of  the  Andrews  soft 
TED  is  changed  to  allow  more  flexibility 
in  the  construction  of  the  TED.  The 
Andrews  TED  is  described  as  a  webbing 
funnel  within  the  trawl,  and  for  the 
purposes  of  the  regulation,  the  bottom 
panel  of  the  trawl  net  may  be 
incorporated  as  the  bottom  panel  of  the 
funnel.  This  change  requires  the  bottom 
edge  of  the  side  panels  of  the  funnel  to 
be  sewn  to  the  bottom  pane!  of  the 
trawl,  if  the  bottom  panel  of  the  trawl 

is  being  used  as  the  bottom  panel  of  the 


funnel.  Andrews  TEDs  constructed  in 
this  way  should  not  have  any 
deleterious  effect  on  turtles  compared  to 
full-funnel  Andrews  TEDs,  as  the 
bottom  panel  of  the  trawl  is  a  much 
smaller  mesh  size  than  the  TED  itself, 
and  would  not  likely  entangle  turtles. 

In  addition,  the  requirement  is 
deleted  that  the  rear  edge  of  the 
Andrews  TED  funnel  extend  to  within 
20  inches  (50.8  cm)  of  the  net  extfaisjon. 
This  requirement  did  not  reflect  the 
originally  certified  TED  and  made 
Andrews  TEDs  difficult  to  construct. 

9.  The  use  of  roller  f?ear  with  hard 
TEDs  and  special  hard  TEDs  is  albwed. 
Rollers,  constructed  of  hard  plastic, 
attached  beneath  the  TED  in  a  way  that 
does  not  interfere  with  the  TED  escape 
opening,  may  reduce  the  TEDs  diajging 
on  the  bottom  and  can  reduce  chafing 
and  damage  to  the  TED  and  trawls. 
While  roller  gear  may  reduce  chafing, 
attachment  of  proper  flotation  to  a  TED 
is  the  most  effective  means  to  control 
chafing  on  the  TED  and  to  ensure  sea 
turtle  escape  from  bottom-opening 
TEDs. 

10.  The  description  of  construct  io*i 
materials  approved  for  use  in  hard  TEDs 
is  clarified.  If  steel  or  aluminum  tubing 
is  used,  the  tubing  must  have  a 
minimum  outside  diameter  of  1/2  inch 
(1.27  cm)  and  a  minimum  wall 
thickness  of  1/8  inch  (0.32  cm).  The 
previous  description  specified  a 
minimum  inside  diameter  of  1/4  Inch 
(0.64  cm)  which  would  result  in 
excessively  heavy  TEDs  if  a  larger 
outside  diameter  pipe  was  used,  which 
was  not  the  intention  of  the  original 
rule. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  finds  that  good 
cause  exists,  under  authority  at  5  U.S.C. 
553(b)(B),  to  wai\'e  the  requirement  for 
prior  notice  and  an  opportunity  for 
public  comment  on  those  provisions  of 
this  rule  described  above  as  lechnic-a! 
amendments  to  TED  gear  descriptions. 
Such  procedures  are  unnecessary 
because  these  changes  are  minor, 
technical  amendments  to  existing 
regulations. 

With  respect  to  the  provisions  of  this 
final  rule  which  implement  provisions 
of  the  interim  final  rule  without  change, 
no  delay  in  effective  date  is  required. 
Regarding  those  provisions  of  the 
interim  final  rule  that  have  been 
changed  by  this  final  rule  and  thase  new 
provisions  of  this  final  rule,  described 
above  as  technical  amendments  to  TED 
gear  descriptions,  which  have  the  effect 
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of  relieving  restrictions  on  shrimpers, 
no  delay  in  effective  date  is  required 
under  5  U.S.C.  553(d)(1).  Concerning 
those  provisions  added  by  this  final  rule 
requiring  the  use  of  flotation  on  hooped 
hard  TEDs  and  on  the  Jones  TED.  the 
AA  finds  for  good  cause,  pursuant  to  5 
U.S.C.  553(d)(3).  that  it  is  unnecessary 
and  contrary  to  the  public  interest  to 
delay  for  30  days  the  effective  date  of 
these  provisions  because  30-day  delayed 
implementation  of  this  requirement 
could  result  in  unnecessary  lethal 
takings  of  endangered  and  threatened 
sea  turtles  and  most  shrimpers  already 
pos,sess  the  necessary  and  ine.xpensive 
flotation  devices  required  and  can 
install  them  quickly.  The  AA  has 
determined  that  7-days  delay  in 
effective  date  will  provide  more  than 
sufficient  time  to  come  into  compliance. 
Further,  with  respect  to  those  provisions 
of  this  rule  described  above  as  technical 
amendments  to  TED  gear  descriptions 
which  impose  new  requirements  on 
shrimpers,  such  as  no  longer  allowing 
the  use  of  door  frames  on  hooped  hard 
FEDs.  the  AA  finds  good  cause  to  waive 
the  30-day  delay  in  effective  date  under 
5  U.S.C.  553(d)(3)  because  the 
restrictions  are  very  minor  and  can  be 
accomplished  quickly  and  at  little  or  no 
cost  and  that  to  delay  their 
implementation  could  cause 
unnecessary  lethal  takings  of 
endangered  or  threatened  sea  turtles. 
The  AA  has  determined  that  a  7-day 
delay  in  effective  date  will  provide  more 
than  sufficient  time  to  come  into 
compliance. 

In  the  interest  of  uniformity  with 
respect  to  implementation  of  the 
provisions  of  this  rule.  NMFS  has 
determined  to  make  the  entire  rule 
effective  March  30,  1995.  except  for 
t»  227.72(e)(4)(i)(I)(2)(n).  which  contains 
information  collection  requirements  that 
have  not  yet  been  approved  by  0MB. 

This  rule  contains  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA).  This  collection 
has  been  submitted  to  OMB  for 
approval.  Upon  approval,  a  notice  of 
effectiveness  will  be  published  in  the 
Fedfral  Register. 

The  AA  prepared  an  EA  for  the  final 
rule  (57  FR  57348.  December  4,  1992) 
requiring  TED-use  in  shrimp  trawls.  A 
supplemental  EA  was  prepared  for  the 
interim  final  rule  and  another  was 
prepared  specifically  for  this  final  rule, 
which  concludes  that  this  action  will 
have  no  significant  impact  on  the 
human  environment  A  copy  of  the  EA 
is  available  (see  ADDRESSES)  and 
comments  on  it  are  requested. 


List  of  Subjects  in  50  CFR  Fart  227 

Endangered  and  threatened  species. 
Exports.  Imports.  Incorporation  by 
reference.  Marine  mammals. 
Transportation. 

Dated:  March  17.  1995. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1531  el  seq. 

2.  In  §  227.72.  paragraph 
(e)(4)(iii)(A)(2)  is  removed  and  reserved; 
paragraph  (e)(4)(iii)(E)  is  added;  and 
paragraphs  (e)(4)(i)(A)(3).  (e)(4)(i)(C). 
(e)(4)(i)(G)(J).(e)(4)(i)(G)(2)(;). 
(e)(4)(i)(I),(e)(4)(ii)(A).(e)(4)(ii)(B). 
(e)(4)(iii)(C).  (e)(4)(iii)(D).  and  (e)(4)(iv) 
are  revised  to  read  as  follows: 

§  227.72    Exceptions  to  prohibitions. 

***** 

(e)  •  *  * 

(4)  *  *  • 

(i)  *  *  • 

(A)  *  •  ' 

(J)  Steel  or  aluminum  tubing  with  a 
minimum  outside  diameter  of  1/2  inch 
(1.27  cm)  and  a  minimum  wall 
thickness  of  1/8  inch  (0.32  cm)  (also 
known  as  schedule  40  tubing). 
***** 

(C)  Angle  of  deflector  bars.  The  angle 
of  the  deflector  bars  must  be  between 
30°  and  55°  from  the  normal,  horizontal 
flow  through  the  interior  of  the  trawl. 

***** 

(G)  •  •  • 

(I)  On  a  hooped  hard  TED.  the  escape 
opening  must  not  be  smaller  than  25 
inches  by  25  inches  (63.5  cm  by  63.5 
cm)  in  the  Gulf  Area,  or  30  inches  by  30 
inches  (76.2  cm  by  76.2  cm)  in  the 
Atlantic  Area.  A  door  frame  may  not  be 
used  over  the  escape  opening;  however, 
a  webbing  flap  may  be  used  as  provided 
in  paragraph  (e)(4)(iv)(C)  of  this  section. 

(2)(/)  On  a  single-grid  hard  TED.  the 
cut  in  the  trawl  webbing  for  the  escape 
opening  cannot  be  narrower  than  the 
outside  width  of  the  grid  minus  4  inches 
(10.2  cm)  on  both  sides  of  the  grid, 
when  measured  as  a  straight  line  width. 
(Figure  13  of  this  part  illustrates  the 
dimensions  of  this  cut.)  The  resulting 
escape  opening  in  the  net  webbing  must 
measure  at  least  32  inches  (81.3  cm)  in 
horizontal  taut  length  and. 
simultaneously.  10  inches  (25.4  cm)  in 


vertical  taut  height  in  the  Gulf  Area;  or 
35  inches  (88.9  cm)  in  horizontal  taut 
length  and.  simultaneously.  12  inches 
(30.5  cm)  in  vertical  taut  height  in  the 
Atlantic  Area.  The  vertical  measurement 
must  be  taken  at  the  midpoint  of  the 
horizontal  measurement. 
***** 

(I)  Flotation.  Floats  must  be  attached 
to  the  top  one-half  of  all  hard  TEDs  with 
bottom  escape  openings.  The  fioats  may 
be  attached  either  outside  or  inside  the 
net.  but  not  to  a  flap.  Floats  attached 
inside  the  net  must  be  behind  the  rear 
surface.  Floats  must  be  attached  with 
heavy  twine  or  rope.  Floats  must  be 
constructed  of  aluminum,  hard  plastic, 
expanded  polyvinyl  chloride,  or 
expanded  ethylene  vinyl  acetate  unless 
otherwise  specified.  The  requirements 
of  this  paragraph  may  be  satisfied  by 
compliance  with  either  the  dimension 
requirements  of  paragraph  (e)(4)(i)(I)(  J) 
of  this  section,  or  the  buoyancy 
requirements  of  paragraph  (e)(4)(i)(I)(2) 
of  this  section,  or  the  buoyancy- 
dimension  requirements  of  paragraph 
(e)(4)(i)(I)(3)  of  this  section.  If  roller  gear 
is  used  pursuant  to  paragraph 
(e)(4)(iv)(E).  the  roller  gear  must  be 
included  in  the  circumference 
measurement  of  the  TED  or  the  total 
weight  of  the  TED. 

(1)  Float  dimension  requirements.  (/) 
For  hard  TEDs  with  a  circumference  of 
120  inches  (304.8  cm)  or  more,  a 
minimum  of  either  one  round, 
aluminum  or  hard  plastic  float,  no 
smaller  than  9.8  inches  (25.0  cm)  in 
diameter,  or  two  expanded  polyvinyl 
chloride  or  expanded  ethylene  vinyl 
acetate  floats,  each  no  smaller  than  6.75 
inches  (17.2  cm)  in  diameter  by  8.75 
inches  (22.2  cm)  in  length,  must  be 
attached. 

(//)  For  hard  TEDs  with  a 
circumference  of  less  than  120  inches 
(304.8  cm),  a  minimum  of  either  one 
round,  aluminum  or  hard  plastic  fioat. 
no  smaller  than  9.8  inches  (25.0  cm)  in 
diameter,  or  one  expanded  polyvinyl 
chloride  or  expanded  ethylene  vinyl 
acetate  float,  no  smaller  than  6.75 
inches  (17.2  cm)  in  diameter  by  8.75 
inches  (22.2  cm)  in  length,  must  be 
attached. 

(2)  Float  buoyancy  requirements. 
Floats  of  any  size  and  in  any 
combination  must  be  attached  such  that 
the  combined  buoyancy  of  the  floats,  as 
marked  on  the  floats,  equals  or  exceeds 
the  weight  of  the  hard  TED.  as  marked 
on  the  TED.  The  buoyancy  of  the  floats 
and  the  weight  of  the  TED  must  be 
clearly  marked  on  the  floats  and  the 
TED  as  follows: 

(/)  Float  buoyancy  markings.  Marking 
must  be  made  in  clearly  legible  raised 
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or  recessed  lettering  by  the  original 
manufacturer.  The  marking  must 
identify  the  buoyancy  of  the  float  in 
water,  expressed  in  grams  or  kilograms, 
and  must  include  the  metric  unit  of 
measure.  The  marking  may  additionally 
include  the  buoyancy  in  English  units. 
The  marking  must  identify  the  nominal 
buoyancy  for  the  manufactured  float. 

(/;)  TED  weight  markings.  The 
marking  must  be  made  by  a  registered 
TED  manufacturer  and  must  be 
permanent  and  clearly  legible  and  must 
be  accompanied  by  the  identifying 
symbol  of  the  registered  manufacturer. 
The  marking  must  identify  the  in-air. 
dry  weight  of  the  TED,  expressed  in 
grams  or  kilograms,  and  must  include 
the  metric  unit  of  measure.  The  marking 
may  additionally  include  the  weight  in 
English  units.  The  marked  weight  must 
represent  the  actual  weight  of  the 
individual  TED  as  manufactured. 
Previously  manufactured  TEDs  may  be 
marked  upon  return  to  a  registered  TED 
manufacturer.  Where  a  TED  is 
comprised  of  multiple  detachable 
components,  the  weight  of  each 
component  must  be  separately  marked. 
A  TED  manufacturer  may  become 
registered  to  mark  TEDs  by  requesting 
registration  in  writing  from  the  NMFS 
Southeast  Regional  Director.  To  request 
registration,  the  manufacturer  should 
write  to  the  Director.  Southeast  Region. 
NMFS.  9721  Executive  Center  Dr.  North. 
St.  Petersburg.  FL  33702,  and  include 
the  manufacturer's  name,  address,  and 
telephone  number;  the  sizes,  styles,  and 
anticipated  number  of  TEDs  to  be 
produced  annually;  the  method  of 
marking;  and  a  description  of  the 
manufacturer's  distinctive,  identifying 
symbol.  Upon  receipt  of  a  complete 
request,  the  Director.  Southeast  Region. 
NMFS.  will  notify  the  manufacturer  in 
writing  of  their  registration. 

(3)  Buoyancy-dimension 
requirements.  Floats  of  any  size  and  in 
any  combination,  provided  that  they  are 
marked  pursuant  to  paragraph 
(e)(4)(i)(I)(2)(/)  of  this  section,  must  be 
attached  such  that  the  combined 
buoyancy  of  the  floats  equals  or  exceeds 
the  following  values: 

(j)  For  floats  constructed  of  aluminum 
or  hard  plastic,  regardless  of  the  size  of 
the  TED  grid,  the  combined  buoyancy 
must  equal  or  exceed  14  lb  (6.4  kg); 

(;7)  For  floats  constructed  of  expanded 
polyvinyl  chloride  or  expanded 
ethylene  vinyl  acetate,  where  the 
circumference  of  the  TED  is  120  inches 
(304.8  cm)  or  more,  the  combined 
buoyancy  must  equal  or  exceed  20  lb 
(9.1  kg);  or 

[Hi)  For  floats  constructed  of 
expanded  polyvinyl  chloride  or 
expanded  ethylene  vinyl  acetate,  where 


the  circumference  of  the  TED  is  less 
than  120  inches  (304.8  cm),  the 
combined  buoyancy  must  equal  or 
exceed  10  lb  (4.5  kg). 

(ii)  •  *  • 

(A)  Flounder  TED  (Figure  10  of  this 
part).  The  Flounder  TED  must  be 
constructed  of  at  least  1  1/4  inch  (3.2 
cm)  outside  diameter  aluminum  or  steel 
pipe  with  a  wall  thickness  of  at  least  1/ 
8  inch  (0.3  cm).  It  must  have  a 
rectangular  frame  with  outside 
dimensions  which  can  be  no  less  than 
51  inches  (129.5  cmj  in  length  and  32 
inches  (81.3  cm)  in  width.  It  must  have 
at  least  five  vertical  deflector  bars,  with 
bar  spacings  of  no  more  than  4  inches 
(10.2  cm).  The  vertical  bars  must  be 
connected  to  the  top  of  the  frame  and  to 
a  single  horizontal  bar  near  the  bottom. 
The  horizontal  bar  must  be  connected  at 
both  ends  to  the  sides  of  the  frame  and 
parallel  to  the  bottom  bar  of  the  frame. 
There  must  be  a  space  no  larger  than  10 
inches  (25.4  cm)  between  the  horizontal 
bar  and  the  bottom  bar  of  the  frame.  An 
additional  vertical  bar  runs  from  the 
middle  of  the  bottom  bar  to  the  middle 
of  the  horizontal  bar  dividing  the 
opening  at  the  bottom  into  two 
rectangles  with  an  opening  height  of  no 
more  than  10  inches  (25.4  cm)  and  an 
opening  width  of  no  more  than  14  1/2 
inches  (36.8  cm).  If.  because  of  the 
width  of  the  TED,  the  opening  width  of 
the  bottom  rectangles  exceeds  the 
maximum  allowed,  additional  vertical 
bars  must  be  added.  This  TED  must 
comply  with  paragraphs  (e)(4)(i)(B). 
(e)(4)(i)(C),  (e)(4)(i)(F).  and  (e)(4)(i)(G)  of 
this  section  with  respect  to  the  method 
of  attachment,  the  angle  of  the  deflector 
bars,  the  position  of  the  escape  opening, 
and  the  size  of  the  escape  opening, 
except  that  the  deflector  bars  must  be 
positioned  in  the  net  to  deflect  turtles  to 
the  escape  opening  in  the  top  of  the 
trawl.  This  TED  may  not  be  configured 
with  a  bottom  escape  opening. 
Installation  of  an  accelerator  funnel  is 
not  f)ermitted  with  this  TED.  Use  of  this 
TED  is  restricted  to  tlie  Atlantic  summer 
flounder  bottom  trawl  fishery. 

(B)  Jones  TED  (Figure  11  of  this  part). 
The  Jones  TED  must  be  constructed  of 
at  least  1  1/4  inch  (3.2  cm)  outside 
diameter  aluminum  or  steel  pipe,  and 
the  pipe  must  have  a  wall  thickness  of 
at  least  1/8  inch  (0.3  cm).  It  must  be 
generally  oval  in  shape  with  a  flattened 
bottom.  The  deflector  bars  must  be 
attached  to  the  frame  at  a  45°  angle  from 
the  horizontal  positioning  downward 
and  each  bar  must  be  attached  at  only 
one  end  to  the  frame.  The  deflector  bars 
must  be  attached  and  lie  in  the  same 
plane  as  the  frame.  The  space  between 
the  ends  of  the  bottom  deflector  bars 
and  the  bottom  frame  Iwr  mu.st  l)e  no 
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more  than  3  inches  (7.6  cm).  The 
spacing  between  the  bottom  three 
deflector  bars  on  each  side  must  be  no 
greater  than  2  1/2  inches  (6.4  cm).  The 
spacing  between  all  other  deflector  bars 
must  not  exceed  3  1/2  inches  (8.9  cm) 
and  spacing  between  ends  of  opposing 
deflector  bars  also  must  not  exceed  3  1/ 
2  inches  (8.9  cm).  This  TED  must 
comply  with  paragraphs  (e)(4)(i)(B), 
(e)(4)(i)(C).  (e)(4)(i)(F).  (e)(4)(i)(G). 
(e)(4)(i)(H)(2).  and  (e)(4)(i)(I)  of  this 
section  with  respect  to  the  method  of 
attachment,  the  angle  of  the  deflector 
bars,  the  position  of  the  escape  opening, 
the  size  of  the  escape  opening,  the  size 
of  the  grid,  and  flotation. 

(iii)  *  •  • 

(C)  Andrews  TED  (Figures  Ba  and  8b 
of  this  part).  The  Andrews  TED  is  a 
funnel  constructed  of  5-inch  (12.7-(:m) 
stretched  mesh  polyethylene  or 
polypropylene  webbing  that  is  sewn 
inside  a  shrimp  trawl.  The  bottom  panel 
of  the  trawl  may  be  used  as  the  bottom 
panel  of  the  funnel,  so  long  as  the 
bottom  edges  of  the  sides  of  the  funnel 
are  sewn  at  every  mesh  to  the  boffotn 
panel  of  the  trawl.  The  leading  edge  of 
the  funnel  must  be  sewn  with  heavy 
twine  at  all  points  to  the  outer  traw  I 
beginning  on  the  row  of  meshes  located 
20  meshes  behind  the  center  of  the 
footrope  and  continuing  around  the 
circumference  of  the  trawl,  following 
the  same  row  of  meshes.  The  webbing 
may  not  be  laced  with  rope.  The  funnel 
must  taper  to  an  escaf)e  opening  in  the 
bottom  of  the  trawl.  The  trailing  edge  on 
the  funnel  must  be  sewn  at  all  points 
around  the  circumference  of  the  escape 
opening.  The  escape  opening  must  \ye  at 
least  96  inches  (243.8  cm)  in 
circumference.  A  webbing  flap  may  be 
used  to  cover  the  escape  opening  if  no 
device  holds  the  webbing  flap  closed  or 
otherwise  restricts  the  opening,  and  if 
such  flap  is  constructed  of  webbing  that 
has  a  stretched  mesh  size  no  larger  than 
2  inches  (5.1  cm),  lies  on  the  outside  of 
the  trawl,  is  attached  along  its  entire 
forward  edge  forward  of  the  escape 
opening,  is  50  meshes  wide  and  15 
meshes  deep,  does  not  overlap  the  exit 
opening  more  than  5  meshes  on  each 
side  (it  may  be  attached  along  the  15- 
mesh  edge),  and  maintains  an  opening 
of  at  least  48  inches  (121.9  cm)  in  a  taut 
position. 

(D)  Taylor  TED  (Figures  9a  and  9b  of 
this  part).  The  Taylor  TED  is 
constructed  of  6-inch  (15.2-cm) 
polyethylene  or  polypropylene  webbing 
that  is  heat-set  knotted  or  braided.  The 
Taylor  TED  deflector  panel  must  b»>  not 
less  than  228  inches  (580  cm)  on  the 
leading  edge  and  not  less  than  120 
inches  (305  cm)  long.  The  leading  tul-^c, 
sides,  and  apex  of  the  deflector  par.tl 
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inu.st  he  sewn  to  the  trawl  body  so  as  to 
form  a  complete  barrier  to  lan^e  objects 
inside  the  trawl  net  forward  of  the 
codend  or  extension.  The  apex  may  be 
removed  not  more  than  24  inches  (61 
cm)  forward  of  the  rear  point.  If  the  apex 
is  removed,  a  rectangular  section  24 
inches  (Bl  cm)  long  must  be  sewn 
evenly  to  the  rear  of  the  deflector  panel 
to  maintain  the  120-inch  (305-cm) 
length.  The  leading  edge  of  the  Taylor 
TED  deflector  panel  must  be  sewn  to  the 
bottom  body  of  the  trawl  net.  The  rear 
point  of  the  deflector  panel,  or  rear 
edge,  if  the  apex  is  removed,  must  be 
sewn  evenly,  centered  across  the  top 
body.  An  escape  opening  must  be 
located  on  the  top  of  the  trawl  body 
centered  over  the  deflector  panel,  the 
opening  must  measure  not  less  than  72 
inches  (183.6  cm),  must  be  in  a  single 
row  of  meshes,  and  must  be  located  no 
farther  forward  than  the  point  where  its 
entire  length  is  above  the  deflector 
panel--the  forward  edge  of  the  opening 
must  extend  from  the  attachment  of  the 
deflector  panel  on  one  side  of  the  body, 
across  the  top  of  the  body,  to  the 
attachment  of  the  deflector  panel  on  the 
other  side.  All  trawl  webbing  above  the 
deflector  panel  between  the  72-inch 
(lB3.6-cm)  cut  and  the  posterior  edge  of 
the  deflector  panel  must  be  removed.  A 
ret:tangular  flap  of  nylon  webbing  not 
larger  than  2-inch  (5.1-cm)  stretched 
mesh  may  be  sewn  to  the  forward  edge 
of  the  escape  opening.  The  width  of  the 
flap  may  not  exceed  the  length  of  the 
forward  edge  of  the  triangular  opening. 
The  flap  may  extend  not  more  than  12 
inches  (30.5  cm)  beyond  the  rear  point 
of  the  escape  opening.  The  sides  of  the 
Hap  may  be  attached  to  the  body,  but 
may  not  be  attached  farther  aft  than  the 
rear  point  of  the  escape  opening.  One 
row  of  chain  not  larger  than  3/16  inch 
(4.76  mm)  may  be  sewn  evenly  to  the 
back  edge  of  the  flap.  The  stretched 
length  of  the  chain  may  not  exceed  84 
inches  (214.2  cm). 

(E)  Allowable  modifications  to  soft 
TEDs.  The  following  modifications  may 
be  made  to  the  Morrison  and  Taylor 
TEDs  to  increase  the  size  of  the  escape 
opening  to  permit  the  exclusion  of 
lealherback  turtles.  An  enlarged  escape 
opening  must  be  created  on  the  top  of 
the  trawl  body  centered  over  the 
deflector  pwnel.  The  opening  must 
measure  not  less  than  96  inches  (244 
on),  must  be  in  a  single  row  of  meshes, 
and  must  be  located  no  farther  forward 
than  the  point  where  its  entire  length  is 
above  the  deflector  panel-the  forward 
edge  of  the  opening  must  extend  from 
the  attachment  of  the  deflector  panel  on 
one  side  of  the  body,  across  the  top  of 
the  body,  to  the  -it'achment  of  the 


deflector  panel  on  the  other  side.  All 
trawl  webbing  above  the  deflector  panel 
between  the  96-inch  (244-cm)  cut  and 
the  posterior  edge  of  the  deflector  panel 
must  be  removed.  A  rectangular  flap  of 
nylon  webbing  not  larger  than  2-inch 
(5.1-cm)  stretched  mesh  may  be  sewn  to 
the  forward  edge  of  the  escape  opening. 
The  width  of  the  flap  may  not  exceed 
the  length  of  the  forward  edge  of  the 
triangular  opening.  The  flap  may  extend 
not  more  than  12  inches  (30.4  cm) 
beyond  the  rear  point  of  the  escape 
opening.  The  sides  of  the  flap  may  be 
attached  to  the  body,  but  may  not  be 
attached  farther  aft  than  the  rear  point 
of  the  escape  opening.  One  row  of  chain 
not  larger  than  3/16  inch  (4.76  mm)  may 
be  sewn  evenly  to  the  back  edge  of  the 
flap.  The  stretched  length  of  the  chain 
may  not  exceed  96  inches  (244  cm).  For 
the  Morrison  TED,  the  apex  of  the 
excluder  panel  may  be  removed  no 
more  than  48  inches  (122  cm)  forward 
of  the  rear  edge.  A  rectangular  section 
48  inches  (122  cm)  long  must  then  be 
sewn  evenly  to  the  rear  of  the  excluder 
panel  to  maintain  the  length  prescribed 
in  the  description  of  the  Morrison  TED. 
For  the  Morrison  TED,  the  addition  of 
a  webbing  flap  and  the  modification  of 
the  excluder  panel  may  only  be  done 
conjointly  with  the  enlargement  of  the 
escape  opening  as  described  in  this 
paragraph  (e)(4)(iii)(E). 

(iv)  Allowable  modifications  to  TEDs. 
No  modifications  may  be  made  to  an 
approved  soft  TED.  except  for  the 
modifications  described  in  paragraph 
(e)(4)(iii)(E).  Unless  otherwise 
prohibited  in  paragraph  (e)(4)(ii)  of  this 
section,  only  the  following 
modifications  may  be  made  to  an 
approved  hard  TED  and  an  approved 
special  hard  TED: 

(A)  Floats.  In  addition  to  floats 
required  pursuant  to  paragraph 
(e)(4)(i)(I)  of  this  section,  floats  may  be 
attached  to  the  top  one-half  of  the  TED. 
either  outside  or  inside  the  net.  but  not 
to  a  flap.  Floats  attached  inside  the  net 
must  be  behind  the  rear  surface  at  the 
top  of  the  TED. 

(B)  Accelerator  funnel.  An  accelerator 
funnel  may  be  installed  in  the  trawl,  if 
it  is  made  of  net  webbing  material  with 
a  stretched  mesh  size  not  greater  than  1 
5/8  inches  (4.1  cm),  if  it  has  an  inside 
horizontal  opening  of  at  least  39  inches 
(99.1  cm)  when  measured  in  a  taut 
position,  if  it  is  inserted  in  the  net 
immediately  forward  of  the  TED.  and  if 
its  rear  edge  does  not  extend  past  the 
bars  of  the  TED.  The  trailing  edge  of  the 
accelerator  funnel  may  be  attached  to 
the  TED  on  the  side  opp>osite  the  escape 
opening  if  not  more  than  1/3  of  the 
circumference  of  the  funnel  is  attached. 
and  if  the  insidfi  horizontal  nn«ninp  of 


at  least  39  inches  (99.1  tm)  is 
maintained.  In  a  downward  shooting 
TED.  only  the  top  1/3  of  the 
circumference  of  the  funnel  may  be 
attached  to  the  TED.  In  an  upward 
shooting  TED.  only  the  bottom  1/3  of 
the  circumference  of  the  funnel  may  be 
attached  to  the  TED. 

(C)  Webbing  flop.  A  webbing  flap  may 
be  used  to  cover  the  escape  opening  if 
no  device  holds  it  closed  or  otherwise 
restricts  the  opening,  and  if  it  is 
constructed  of  webbing  with  a  stretched 
mesh  size  no  larger  than  1  5/8  inches 
(4.1  cm),  lies  on  the  outside  of  the  trawl, 
is  attached  along  its  entire  forward  edge 
forward  of  the  escape  opening,  is  not 
attached  on  the  sides  beyond  the  row  of 
meshes  that  lies  6  inches  (15.2  cm)  . 
behind  the  posterior  edge  of  the  grid, 
and  does  not  extend  more  than  24 
inches  (61.0  cm)  beyond  the  posterior 
edge  of  the  grid. 

(D)  Chafing  webbing.  A  single  piece  of 
nylon  webbing,  with  a  twine  size  no 
smaller  than  size  36  (2.46  mm  in 
diameter),  may  be  attached  outside  of 
the  escape  opening  webbing  flap  to 
prevent  chafing  on  bottom  opening 
TEDs.  This  webbing  may  be  attached 
along  its  leading  edge  only.  This 
webbing  may  not  extend  beyond  the 
trailing  edge  or  sides  of  the  existing 
escape  opening  webbing  flap,  and  it 
must  not  interfere  or  otherwise  restrict 
the  turtle  escape  opening. 

(E)  Boiler  gear.  Roller  gear  may  be 
attached  to  the  bottom  of  a  TED  to 
prevent  chafing  on  the  bottom  of  the 
TED  and  the  trawl  net.  When  a  webbing 
flap  is  used  in  conjunction  with  roller 
gear,  the  webbing  flap  must  be  of  a 
length  such  that  no  part  of  the  webbing 
flap  can  touch  or  come  in  contact  with 
any  part  of  the  roller  gear  assembly  or 
the  means  of  attachment  of  the  roller 
gear  assembly  to  the  TED.  when  the 
trawl  net  is  in  its  normal,  horizontal 
position.  Roller  gear  must  be 
constructed  according  to  one  of  the 
following  design  criteria: 

(1)  A  smgle  roller  consisting  of  hard 
plastic  shall  be  mounted  on  an  axle  rod, 
so  that  the  roller  can  roll  freely  about 
the  axle.  The  maximum  diameter  of  the 
roller  shall  be  6  inches  (15.24  cm),  and 
the  maximum  width  of  the  axle  rod 
shall  be  12  inches  (30.4  cm).  The  axle 
rod  must  be  attached  to  the  TED  by  two 
support  rods.  The  maximum  clearance 
between  the  roller  and  the  TED  shall  not 
exceed  1  inch  (2.5  cm)  at  the  center  of 
the  roller.  The  support  rods  and  axle  rod 
must  b©  made  from  solid  steel  or  solid 
aluminum  rod  no  larger  than  1/2  inch 
(1.28  cm)  in  diameter.  The  attachment 
of  the  support  rods  to  the  TED  shall  be 
such  that  there  are  no  protrusions  (Ups. 
sharp  edg««,  burrs,  «»c.)  nn  the  front  face 


of  the  grid.  The  axle  rod  and  support 
rods  must  lie  entirely  behind  the  plane 
of  the  face  of  the  TED  grid. 

[2]  A  single  roller  consisting  of  hard 
plastic  tubing  shall  be  tightly  tied  to  the 
back  face  of  the  TED  grid  with  rope  or 
heavy  twine  passed  through  the  center 


of  the  roller  tubing.  The  roller  shall  lie 
flush  against  the  TED.  The  maximum 
outside  diameter  of  the  roller  shall  be  3 
1/2  inches  (8.0  cm),  the  minimum 
outside  diameter  of  the  roller  shall  be  2 
inches  (5.1  cm),  and  the  maximum 
length  of  the  roller  shall  be  12  inches 


(30.4  cm).  The  roller  must  lie  entirely 
behind  the  plane  of  the  face  of  the  grid. 

*        *        «        •        • 

3.  Figure  1  to  part  227  is  revised  to 
read  as  follows: 

WLUNG  CODE  3510-22-F 


FIGURE    1    to    part    227--NMF5    TED 


BILLING  CODE  3S10-32-C 

4.  Figure  13  to  part  227  is  revised  to  read  as  follows: 

BILUNC  CODE  3S10-22-f 
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Extension  Webbing 


Min.  Escape  Opening  Width  =  , 
Max.  Frame  Width  Minus  8"    i 


FIGURE  13  to  part  2?7--SINGLE  GRID  HARD  TED  ESCAPE  OPENING 


BILUNO  CODE  3S10-22-C 
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50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  I.D. 
032095A] 

Groundfish  of  the  Gulf  of  Alaska; 
Pacific  Cod  for  Processing  by  the 
Inshore  Component  in  the  Central 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  the  inshore  component 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  22. 1995.  until  12 
midnight.  A.l.t..  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  tlie  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B).  the  allocation  of 
Pacific  cod  for  the  inshore  component 
in  the  Central  Regulatory  Area  was 
established  by  the  final  1995  groundfish 
specifications  (60  FR  8470,  February  14, 
1995)  as  41,085  metric  tons  (mt). 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c){2)(ii),  that 
the  allocation  of  Pacific  cod  total 
allowable  catch  for  the  inshore 
component  in  the  Central  Regulatory 
Area  soon  will  be  reached.  The  Regional 


Director  established  a  directed  fishing 
allowance  of  38,085  mt,  with 
consideration  that  3,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Central 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  ftt)m  review  under 
E.G.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  20, 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consen.'otion  and  Management,  National 
Marine  Fisheries  Serxice. 

|FR  Doc.  95-7232  Filed  3-20-95;  4:43  pm] 
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50  CFR  Part  675 

fDocket  No.  950206040-5040-01;  I.D. 
032095C] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Pacific  Cod  by 
Vessels  Using  Trawi  Gear  in  Bycatch 
Limitation  Zone  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels  using 
trawl  gear  in  Bycatch  Limitation  Zone  1 
(Zone  1)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAl).  This 
action  is  necessary  to  jjrevent  exceeding 
the  prohibited  species  catch  (PSC) 
allowance  of  C.  bairdi  Tanner  crab 


apportioned  to  the  trawl  Pacific  cod 
fishery  category  in  Zone  1. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  20,  1995,  until  12 
midnight,  A.l.t.,  December  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1995  PSC  allowance  of  C.  bairdi 
Tanner  crab  in  Zone  1  for  the  trawl 
Pacific  cod  fisher\'  categorv,  which  is 
defined  at  §675. 21(b)(l)(iii)(E),  was 
established  as  225,000  crabs  by  the  1995 
final  initial  specifications  (60  FR  8479, 
Februarj- 14,  1995). 

The  Director.  Alaska  Region.  NMFS, 
has  determined,  in  accordance  with 
§675.21(c)(l)(i),  that  the  PSC  allowance 
of  C.  bairdi  Tanner  crab  for  the  trawl 
Pacific  cod  fishery  in  Zone  1  has  been 
reached.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  using  trawl  gear  in  Zone  1  of  the 
BSAl. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.21 
and  is  exempt  from  review  under  E.O 
12866. 

Authority:  16  li.S.C  1801,  et  seq. 

Dated;  March  20,  1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consen'ation  and  Management,  National 
Marine  Fisheries  Sennce. 
|FR  Doc.  95-7233  Filed  3-20-95:  4:43  pml 
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This  secfon  of  the  FEDERAL  REGISTER 
contains  notices  to  tt^  puWk:  of  the  proposed 
issuance  of  rules  and  regulations.  The 
SS>se  of  these  notices  is  to  give  interested 
Je^ons  an  opportunity  to  participa  e  m  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


Street.  Suite  102B.  Fresno.  California 
93721.  telephone  209-487-5901.  or 
FAX  (209)  487-5906 


UMI 


DEPARTME^rr  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[Docket  No.  FV94-981-4  PR] 

Almonds  Grown  in  California; 

Reduction  ol  Expenses  and 

Assessment  Rate 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule  with  request  for 

comments^ ^ 

summary:  This  proposed  rule  invites 
comments  on  revising  the  expenses  and 
assessment  rate  previously  established 
under  Marketing  Order  No.  981  for  the 
1994-95  crop  year.  This  proposal  would 
reduce  the  budget  of  expenses  and  rate 
which  almond  handlers  may  be  assessed 
for  funding  expenses  by  the  Almond 
Board  of  California  (Board)  that  are 
reasonable  and  necessary  to  administer 
the  program. 

DATES:  Comments  received  by  April  24. 
1995.  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS. 
USDA  P  O.  Box  96456.  Room  2523-&. 
Washington.  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reterence 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn.  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  P.O.  Box  96456.  room 
2536-S.  Washington.  DC  20090^456 
telephone  202-720-1509.  or  FAX  (202) 
720-5698;  or  Martin  Engeler.  Assistant 
Officer-In-Charge.  California  Marketing 
Field  Office.  Fruit  and  Vegetable 
Division.  AMS.  USDA.  2202  Monterey 


SUPW-EMENTARY  information:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981.  both  as 
amended  |7  CFR  part  981).  regulating 
the  handling  of  almonds  grown  in 
California.  The  marketing  agreemem 
and  order  are  effective  under  the 
Agricultural  Marketing  ARreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
lustice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect. 
California  almonds  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein  will 
be  applicable  to  all  assessable  almonds 
handled  during  the  1994-95  crop  year 
which  began  July  1. 1994.  and  ends  June 
30  1995.  This  proposed  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A).  any  handler  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
tobe exempted  therefrom.  Such  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  ot  this 
rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
reRulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7.000 
producers  of  California  almonds  under 
This  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  |13  ChK 
121  6011  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 

A  budget  of  expenses  and  rate  ol 
assessment  for  the  1994-95  crop  year 
was  recommended  on  May  18. 1994.  by 
the  Board,  the  agency  responsible  for 
local  administration  of  the  program.  An 
interim  final  rule  was  issued  '"the 
Federal  Register  on  luly  14. 1994.  (59 
FR  35847)  and  a  final  rule  was  issued 
in  tke  September  8.  1994  Federal 
Register  (59  FR  46321).  Approved 
expenditures  total  $9,435,262  with  an      , 
approved  assessment  rate  of  2.25  cents 
per  pound.  Of  the  2.25  cents  per  pound, 
handlers  could  receive  credit-back 
against  their  assessment  obligation  up  to 
one  cent  per  pound  for  their  own 
promotional  expenditures.  Specific 
explanations  of  various  expenditure 
categories  and  comparisons  with  a  prior 
period  are  contained  in  the 
aforementioned  final  rule. 

The  Board  met  on  September  14. 
1994.  and  recommended,  by  a  seven  to 
two  vote,  postponing  its  paid 
advertising  campaign  and  directly 
related  activities  until  further  notice.  It 
also  voted  to  postpone  assessment 
billings  pending  evaluation  ot  legal 
issues  and  future  program  activities. 
Generic  public  relations  activities  and 
other  promotion-related  activities  to 
which  the  Board  was  contractually 
committed  at  that  time  are  to  be 
continued.  This  action  was  taken  as  a 
result  of  uncertainty  created  by  legal 


1 


decisions  regarding  the  Board's  former 
advertising  and  promotion  program. 

Specifically,  the  Ninth  Circuit  Court 
of  Appeals  ruled  in  December  1993.  that 
aspects  of  the  Board's  former  advertising 
and  promotion  program  in  the  1980's 
were  unconstitutional.  On  remand,  the 
district  court  subsequently  awarded 
plaintiff  handlers  refunds  of 
assessments  and  other  money  spent 
under  the  program.  This  decision  was 
issued  on  September  6, 1994.  which  led 
to  the  Board's  actions  to  postpone 
advertising  activities  at  its  September 
14.  1994.  meeting.  The  district  court's 
remand  decision  is  currently  being 
appealed.  In  addition,  several  handlers 
filed  legal  challenges  to  the  Board's 
current  credit-back  advertising  and 
promotion  program,  pursuant  to  Section 
608(c)(15)(A)oftheAct. 

The  Board  again  met  on  November  30, 
1994.  and  recommended,  by  a  seven  to 
three  vote,  reducing  the  assessment  rate 
by  eliminating  the  portion  apphcable  to 
credit-back  to  handlers  for  their  ov«i 
promotional  activities  (one  cent),  and  by 
eliminating  the  portion  of  the  remaining 
assessment  applicable  to  generic 
promotion  activities.  The  resulting 
assessment  rate  the  Board  recommended 
handlers  pay  was  .47  cents  per  pound. 
Concurrently,  the  Board  again 
postponed  assessment  billings  pending 
further  evaluation  of  the  Boat's 
financial  status.  These  actions  were 
taken  because  of  the  apparent  lack  of 
support  by  some  handlers  at  the  present 
time  for  generic  promotion  and  credit- 
back  programs,  demonstrated  by  legal 
challenges  filed  by  such  handlers 
representing  a  significant  portion  of  the 
industry  volume.  One  Board  member 
commented  that  since  the  handlers  who 
have  filed  legal  challenges  are  not  likely 
to  pay  the  advertising  assessment,  it  is 
not  equitable  for  the  remainder  of  the 
industry  to  shoulder  the  expense  of  an 
advertising  program. 

The  Board  met  again  on  February  1. 
1995.  and  recommended,  by  a  six  to 
four  vote,  to  further  reduce  the 
assessment  rate.  The  Board 
recommended  an  assessment  rate  of  .25 
cents  per  pound.  This  action  was  taken 
after  the  Board  further  evaluated  its 
financial  position  and  current  and 
future  program  activities. 

If  implemented  and  collected,  an 
assessment  rate  of  .25  cents  per  pound 
will  generate  income  of  $1,675,000 
based  on  an  estimated  assessable  crop  of 
670  million  pounds.  When  combined 
with  cash  and  cash  equivalents  held  by 
the  Board,  this  would  provide  the  Board 
with  sufficient  income  to  meet  its 
administrative  expenses  and  those 
promotional  expenses  to  which  it  is 


contractually  obligated  for  the 
remainder  of  the  oirrent  fiscal  year. 
To  reduce  the  budget  of  expenses 
previously  approved  ($9,435,262).  the 
Board  deleted  the  funds  budgeted  for 
reserve  replenishment  ($300,000)  and  at 
its  November  30, 1994,  meeting, 
postponed  a  major  portion  ($3.9 
million)  of  the  $4.7  million  funds 
budgeted  for  promotional  activities. 
These  revisions  would  reduce  the 
budget  to  $5,235,262.  The  reduced 
budget  would  provide  the  Board  with 
sufficient  capital  to  carry  into  the  next 
fiscal  year  to  finance  operations  prior  to 
collection  of  fiiture  assessments. 

Concerns  were  raised  that  the 
reduction  of  the  assessment  rate  mid- 
way through  the  crop  year  may  generate 
complaints  from  those  handlers  who 
relied  on  the  final  rule  of  September  8. 
1994.  which  established  an  assessment 
rate  of  2.25  cents  per  pourul.  of  which 
handlers  could  receive  credit-back  up  to 
one  cent  per  pound  for  their  own 
promotional  expenditures.  Some 
handlers  have  incurred  expenses  that 
would  be  eligible  for  credit-back  under 
the  provisions  of  that  rule. 

If  the  assessment  rate  is  reduced  with 
no  portion  being  creditable,  there  will 
be  no  assessment  for  these  handlers  to 
claim  credit-back  against.  However,  an 
assessment  rate  of  .25  cents  per  pound 
is  significantly  lower  than  the  current 
rate  of  2.25  cents.  Under  the  current 
established  assessment  of  2.25  cents,  if 
handlers  claimed  credit-back  for  the 
entire  one  cent,  they  would  still  be 
required  to  pay  1.25  cents  per  pound  to 
the  Board.  Handlers  would  pay 
significantly  less  even  if  they  conducted 
advertising  for  which  they  believed 
credit-back  would  be  obtained.  In 
addition,  benefits  are  derived  from 
advertising  undertaken  by  these 
handlers. 

This  action  would  reduce  the 
assessment  obligation  imposed  on 
handlers.  The  assessments  would  be 
uniform  for  all  handlers.  The 
assessment  cost  would  be  offset  by  the 
benefits  derived  by  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  Comments  received 
within  30  days  of  publication  of  this 
proposed  rule  in  the  Federal  Register 
will  be  considered  prior  to  any  final 
action  being  taken. 


List  of  Sut^ects  in  7  CFR  Part  9«1 

Almonds.  Marketing  agreements. 
Nuts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— ALMOr40S  GROWN  IN 
CALIFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  981.341  is  revised  to  read 
as  follows: 

§981.341    Expenses  and  assessment  rate. 

Expenses  of  $5,235,262  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  June 
30.  1995.  An  assessment  rate  for  the 
crop  year  payable  by  each  handler  in 
accordance  with  §  981.81  is  fixed  at  .25 
cents  per  kernel  pound  of  almonds.  Of 
the  .25  cents  assessment  rate,  none  is 
available  for  handler  credit-back 
pursuant  to  §  981.441. 

Dated:  March  21. 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-7336  Filed  3-23-95;  8:45  ami 
BtLUNG  CODE  341(M»-W 


7  CFR  Part  1036 

[Docket  No.  DA-95-13J 

Milk  In  the  Eastern  Ohio-Western 
Pennsyh^ania  Martcetlng  Area; 
Proposed  TermlnatJon  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USD.A. 

ACTION:  Proposed  termination  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  terminate 
the  advertising  and  promotion 
provisions  of  the  Eastern  Ohio- Western 
Peniis\ivania  order.  Termination  of  the 
provisions  was  requested  by  several 
associations  of  dairj-  farmers  whose 
milk  is  pooled  under  the  order. 
Temiination  would  eliminate  redundant 
expenses  in  administering  regional 
advertising  and  promotion  programs 
without  affecting  producers' 
participation. 

DATES:  Comments  are  due  on  or  before 
April  7.  1995. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2971.  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456. 


Division.  AMS.  USDA.  2202  Monterey 


niltl  UH  small  i^mii'^'^ 
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FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner.  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch.  Room  2971. 
South  Building.  P.O.  Box  96456. 
Washingtonr  DC  20090-6456  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  dairy 
farmers  and  would  not  affect  milk 
handlers. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
termination  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Ohio-Western 
Pennsylvania  marketing  area  is  being 
considered: 

Sections  1036.105  through  1036.122. 
the  undesignated  center  heading 


preceding  them,  and  the  reference  to 
the.se  provisions  in  §  1036.73. 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch. 
Room  2971.  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456.  by 
the  14th  day  af^er  the  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
14  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
process  to  appoint  a  new  Board  is 
initiated  in  April. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  termination,  requested 
by  Milk  Marketing  Inc.  (MMI),  Dairylea 
Cooperative  Inc..  and  Tri-County 
Producers  Cooperative,  all  associations 
of  dairy  farmers  whose  milk  is  pooled 
on  the  Eastern  Ohio-Western 
Pennsylvania  Federal  milk  order,  would 
eliminate  the  advertising  and  promotion 
provisions  of  that  order. 

The  cooperatives  stated  that  the 
primary  purpose  of  these  provisions,  at 
the  time  of  their  implementation,  was  to 
increase  producer  participation  in  the 
advertising  and  promotion  of  milk  and 
dairy  products.  However,  the  Dairy  and 
Tobacco  Adjustment  Act  of  1985 
mandated  that  all  dairy  farmers 
contribute  to  such  activities  through  a 
national  program  spanning  all  Federal 
order  marketing  areas  (7  CFR  part  1150). 
The  cooperatives  asserted  that  the 
advertising  and  promotion  provisions  of 
the  order  are  redundant  and  create 
unnecessary  expenses  in  view  of  the 
existence  of  qualified  regional  programs 
that  are  funded  under  the  national 
advertising  and  promotion  program.  The 
efficiency  and  effectiveness  of  producer 
funds  would  be  enhanced  with 
termination  of  the  Federal  order 
advertising  and  promotion  provisions. 
Thus,  the  cooperatives  requested 
removal  of  the  advertising  and 
promotion  provisions  to  eliminate 
administrative  costs  without  affecting 
the  integrity  of  the  Federal  order 
program. 

Section  608c{16)(A)  of  the  Act 
authorizing  Federal  milk  orders 
provides  that  any  order  provisions  may 
be  terminated  separately  whenever  the 
Secretary  makes  a  determination  that 
such  provisions  obstruct  or  do  not  tend 
to  effectuate  the  declared  policy  of  the 
Act. 


Therefore,  comments  are  sought  to 
determine  whether  the  aforementioned 
provisions  should  be  terminated 

List  of  Subiects  in  7  CFR  Part  1036 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1036  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  March  21. 19»5. 
Lon  Halamiya, 
Administrator. 
IFR  Doc.  95-7335  Filed  3-23-95;  8;45  .im| 

BILUNG  COOC  M10-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 

[Docket  No.  93-076-6] 
RIN  0579-AA59 

Animal  Welfare;  Marine  Mammals 

agency:  Animal  and  Plant  Health 
Inspei:tion  Service.  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  regarding  the 
establishment  of  standards  for  "swim- 
with-the-dolphin"  interactive  programs. 
This  extension  will  provide  interested 
persons  with  additional  time  to  prepare 
comments  on  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  93- 
076-2  that  are  received  on  or  before 
March  24,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-076-2.  Regulatory 
Analysis  and  Development.  PPD. 
APHIS.  Suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Comments  received  may  be  inspected  at 
USDA,  room  1141.  South  Building.  14th 
Street  and  Independence  Ave.  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn.  Senior  Staff  Veterinarian. 
Animal  Care  Staff.  REAC.  APHIS.  4700 
River  Road  Unit  84.  Riverdale.  MD 
20737-1228. (301)  734-8R99. 
SUPPLEMENTARY  INFORMATION:  On 
January  23, 1995,  we  published  in  the 
Federal  Register  (60  FR  4383^389. 
Docket  No.  93-07B-2)  a  proposal  to 


amend  fhe  Animal  Welfare  regulations 
to  establish  standards  for  "swim-with- 
the-dolphin"  interactive  programs. 

Comments  regarding  the  proposed 
rule  were  required  to  be  received  on  or 
before  February  22,  1995.  On  February 
28,  1995,  we  published  a  notice  in  the 
Federal  Register  (60  FR  10810,  Docket 
No.  93-076-4),  reopening  and  extending 
the  comment  period  for  Docket  No.  93- 
076-2  through  March  9,  1995.  On  March 
9, 1995,  we  published  a  notice  in  the 
Federal  Register  (60  FR  12908,  Docket 
93-076-5)  further  extending  the 
comment  period  through  March  13, 
1995.  However,  several  Federal  agencies 
have  indicated  the  need  for  additional 
time  to  develop  and  submit  comments 
on  the  proposed  rule. 

So  that  we  may  consider  comments 
received  after  March  13,  we  are 
reopening  and  extending  the  comment 
period  for  Docket  No.  93-076-2  through 
March  24,  1995.  During  this  period, 
other  interested  persons  may  also 
submit  their  comments  for  our 
consideration. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.17. 
2.51.  and  371.2(g). 

Done  in  Washington.  DC,  this  21st  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 

[FR  Doc.  95-7333  Filed  3-23-95;  8:45  am] 

BILUNG  COD€  3410-34-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  108 

Loans  to  State  and  Local  Development 
Companies;  Computer  Generated 
Facsimiles  of  SBA  Forms 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  qualified  development 
companies  to  use  computer  generated 
facsimile  exact  copies  of  SBA 
application  and  closing  forms  in 
submitting  loan  applications  and 
closing  documents.  This  rule  is  being 
proposed  in  order  to  ease  administration 
of  the  development  company  program. 
DATES:  Comments  must  be  submitted  on 
or  before  April  24.  1995. 

ADDRESSES:  Comments  should  be  sent  to 
LeAnn  Oliver,  Acting  Director.  Office  of 
Rural  Affairs  &  Economic  Development. 
Small  Business  Administration.  409  3rd 
Street  S.W..  Suite  8300.  Washington, 
DC.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 


LeAnn  Oliver.  (202)  205-6485. 
SUPPLEMENTARY  INFORMATION:  For  many 
years.  SBA  has  required  Certified 
Development  Companies  to  use  forms 
provided  by  SBA  in  the  development 
company  loan  program.  With  advances 
in  technology,  forms  may  be  reproduced 
as  mirror  image  facsimiles  by 
computers.  Such  reproductions  may  be 
in  the  best  interests  of  the  development 
company  loan  program. 

Under  this  proposed  rule,  Certified 
Development  Companies  would  be 
authorized  to  use  SBA  application  and 
closing  forms  which  have  been 
computer  generated  by  the  certified 
development  companies,  attorneys 
retained  by  such  companies,  or  by  third 
parties  with  whom  they  have 
contracted.  Because  SBA  in  the  past  has 
withheld  permission  to  computerize 
certain  identified  SBA  forms,  the 
proposed  new  section  108.504-1  would 
specifically  include  the  following  forms 
in  the  general  authority  to  utilize 
computer  generated  facsimile  copies: 
SBA  Forms  1248  (Authorization  and 
Debenture  Guaranty),  1505  (Note).  1504 
(Debenture),  1506  (Servicing  Agent 
Agreement),  1429  (Use  of  Proceeds).  148 
(Guaranty).  928  (Mortgage).  930  (Deed  of 
Trust).  1059  (Security  Agreement).  1243 
(CDC  Certificate)  and  1528  (CDC  Board 
Resolution). 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  SBA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  rule  will  not 
constitute  a  significant  regulatory  action 
for  purposes  of  Executive  Order  12866. 
since  the  change  is  not  likely  to  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more. 

SBA  certifies  that  this  rule  will  not 
impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35. 

SBA  certifies  that  this  rule  will  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

SBA  certifies  that  this  rule  is  drafted, 
to  the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  Executive  Order  12778. 

List  of  Subjects  in  13  CFR  Part  108 

Loan  programs/business.  Small 
businesses. 


UMI 


For  the  reasons  set  forth  above,  SBA 
proposes  to  amend  part  108  of  title  13 
of  the  Code  of  Federal  Regulations'as 
follows: 

PART  108— [AMENDED] 

1.  The  authority  citation  for  Part  108 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  687(c),  695,  696.  697a. 
697b,  697c. 

2.  Section  108.504-1  would  be  added 
to  read  as  follows: 

§108.504-1     Computer  Generated 
Facsimile  Copies  of  SBA  Forms 

For  504  Program  loans,  a  503 
Company  may  use  computer  generated 
SBA  application  and  closing  forms 
which  are  exact  facsimile  reproductions 
of  SBA  forms  generated  by  the  503 
Company,  attorneys  retained  by  the  503 
Company  or  by  third  parties  with  which 
the  503  Company  has  contracted; 
provided  that  a  503  Company  which 
utilizes  such  computer  generated  forms 
shall  be  responsible  to  SBA  for  a 
substantial  loss  resulting  from  inexact 
reproduction  of  any  such  form  and 
provided  further  that  SBA  reser\'es  tho 
right  not  to  guarantee  a  debenture 
because  an  inexact  computer  form  has 
been  submitted  to  SBA  in  support  of  a 
request  for  such  guarantee.  All  SBA  loan 
forms,  including,  but  not  limited  to  tho 
following,  may  be  computer  generated: 
SBA  Forms  1248  (Authorization  and 
Debenture  Guaranty),  1505  (Note),  1504 
(Debenture).  1506  (Servicing  Agent 
Agreement).  1429  (Use  of  Proceeds).  148 
(Guaranty),  928  (Mortgage),  930  (Deed  of 
Trust),  1059  (Security  Agreement),  1243 
(CDC  Certificate)  and  1528  (CDC  Board 
Resolution). 
***** 

Catalog  of  Federal  Domestic  Assistance 
59.036  Certified  Development  Company 
Loans  (503  Loans);  59.041  Certified 
Development  Company  Loans  (504  Loans). 

Dated:  February  10, 1995. 
Philip  Lader, 
Administrator. 

IFR  Doc.  95-6977  Filed  3-23-95;  8:45  air.l 
BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Chapter  I 

Federal  Aviation  Administration; 
Harmonization  Initiatives 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration  (FAA). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Federal  Aviation 
AdminLstration  and  the  Joint  Aviation 
Authorities  will  convene  a  meeting  to 
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arxept  input  from  the  public  on  the 
Harmonization  Work  Program.  The 
Harmonization  Work  Program  is  the 
means  by  which  the  Federal  Aviation 
Administration  and  the  Joint  Aviation 
Authorities  cany  out  •  canDmitment  to 
harmonize,  to  the  maximum  extent 
pos>sJbl©.  the  niles  regarding  the 
operation  and  maintenance  of  civil 
aiicraft,  and  the  staruiards.  practices, 
and  procedures  governing  the  design 
materials,  workjiiansbip,  and 
construction  of  civil  aircraft,  aircraft 
engines,  and  other  components.  The 
purpose  of  this  meeting  is  to  provide  an 
opportunity  for  the  public  to  submit 
input  to  the  Harmonization  Work 
Program.  This  notice  announces  the 
date.  time,  location,  and  procedure.s  for 
the  public  meeting. 

DATES:  The  public  meeting  wifl  be  held 
on  April  II.  1995.  starting  at  9  a.m. 
Written  comments  are  also  invited  and 
must  be  received  on  or  before  Match  31. 
1995. 

ADDRESSES:  The  public  meeting  will  be 
held  at  liie  Lxigan  Airport  Hilton. 
Boston.  Massachusetts  02128.  Persons 
unable  to  attend  the  meeting  may  mail 
their  comments  in  triplicate  to:  Ms. 
Nicole  Romeo.  Federal  Aviation 
Administration.  Engine  and  Propeller 
Directorate.  ANE-llQ.  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  Q1803. 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Ms.  Nicole  Romeo.  Engine 
and  Propeller  Directorate 
liormonization  Coordinator.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803;  telephone  (617) 
238-7111;  telefax  (617)  238-7199. 

SUPPt.EMENTARV  IftfOAMATIOM: 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  March  31. 1995.  Such 
requests  should  be  submitted  to  Ms. 
Nicole  Romeo  as  listed  in  the  section 
titled  FOR  FURTHER  INfORMATTON  CONTACT 
and  should  include  a  written  sunumary 
of  oral  remarks  to  be  pre.sented.  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  speciGed  above  will  he  scheduled 
if  time  is  availalrie  during  the  meeting: 
however,  the  name  of  those  individuals 
may  not  appear  on  the  written  agenda. 

The  FAA  wrill  prepare  an  agenda  of 
speakers  who  will  be  available  at  the 
meeting.  Every  effort  will  be  afiode  to 
accommodate  as  many  speakers  as 
po.ssibIe.  In  addition,  the  amount  of 


time  allocated  to  each  .speaker  ntay  be 
less  than  the  amount  of  time  requested. 

Meeting  Procedures 

The  following  procedures  are 
established  to  fecilitate  the  meeting: 

|l)  There  will  be  no  admission  fee  or 
other  charge  lo  attend  or  to  participate 
in  the  meetirjg.  The  meeting  %vi?I  be 
open  lo  all  persons  who  have  requested 
in  advanc"e  to  present  .statements  or  who 
register  on  the  day  of  the  njeeting 
subject  to  availabiKty  of  space  in  the 
meetirw  room. 

(2)  There  will  be  a  morning  and 
afternoon  break  and  a  lunch  break. 

(3)  The  meeting  may  adpum  early  if 
scheduled  speakwrs  complete  their 
stateotents  in  less  time  than  currently  is 
scheduled  for  the  meeting. 

(4)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  hraited  to  a  10-minute 
stateinent.  if  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(5)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first -come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessavy  to  pwesent  a  balance  of 
viewpoints  and  issues. 

(6)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  at  the  above  number  10 
calendar  days  before  the  meeting. 

(7)  Representatives  of  the  FAA  and 
JAA  will  preside  over  the  meeting 

(8)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
made  a  part  of  tlie  official  record.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  wil'  be  available  at  the 
meeting. 

(91  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  information  related 
to  proposed  harmonization  initiatives 
may  be  accepted  at  the  discretion  of  the 
FAA  and  JAA  presiding  officers.  The 
FAA  requests  that  persons  participating 
in  the  meeting  provide  five  |5)  copies  of 
all  materials  to  be  presented  for 
distribution  to  the  panel  noemhers;  other 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

(10)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  dmrussron  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
durinu  the  niftetint?  hv  n  member  of  the 


panel  is  not  intended  to  be.  and  should 
not  be  construed  as,  a  position  of  the 
FAA  or  JAA. 

(11)  The  meeting  is  designed  to  sohcii 
public  views  and  more  complete 
information  on  proposed  harmonization 
initiatives.  Therefore,  the  meetirrg  will 
be  conducted  in  an  informal  and 
Qonadversarial  manner.  No  individual 
will  be  si^iect  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

Issued  in  Washington.  DC.  on  Man:h  10. 
19«S. 
David  S.  PoMcr. 

Cochoirmon.  Harmonization  Manvgr^mtfnf 

Team. 

jFR  Dor.  95-6554  Fried  3-23-95;  8.45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart31 

[EE-83-89} 

RIN  1545-AN57 

Time  tor  Fufnishing  Wage  Statements 
on  Termination  of  Employer's 
Operations;  Hearmg 

AGENCY:  Internal  Revenue  Service  (IRST. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  contains 
notice  of  public  hearing  on  proposed 
regulations  under  sections  6051  and 
6071  of  the  Internal  Revenue  Code  of 
1986  concerning  the  time  for  furnishing 
wage  statements  to  both  employees  and 
the  Social  Security  Administration  upon 
the  termination  of  an  employer's 
operations. 

DATES:  The  public  hearing  will  be  held 
on  Monday.  May  8.  1995.  beginning  at 
1  p.m.  Reqttests  to  sp)eak  and  outlines  of 
oral  comments  must  be  received  by 
Monday.  April  17.  1995. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Infernal  Revenue  Service 
Auditorium.  Seventh  Floor,  7400 
Corridor,  hiternal  Revenue  Service 
Building,  1111  Constitution  Avenue. 
N.W..  Washington.  D.C.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Intemal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station.  Attn: 
CC:DOM:CORP:T:R  (££-8.3-89),  room 
5228.  Washington,  D.C.  20044  or  hand- 
deliver^l  hetr^een  the  hours  of  8  a.m. 


and  5  p.m.  to:  CC:DOM:CORP:T:R  (EE- 
83-89),  Courier's  Desk,  Intemal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  6051  and 
6071  of  the  Intemal  Revenue  Code.  The 
proposed  regulations  appeared  in  the 
Federal  Register  on  Thursday, 
December  22,  1994  (59  FR  65982). 

The  mles  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
April  17, 1995,  an  outHne  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Intemal  Revenue  Service  Building  until 
12:45  p.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outUnes 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 
jFR  Doc.  95-7338  Filed  3-23-95:  8:45  am) 

BILLING  COD6  483(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC  13-1 -6552b;  FRL-6177-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Disapproval  of  New 
Source  Review  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  disapprove  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  District  of 
Columbia  pertaining  to  the  regulation  of 
major  new  and  major  modified  sources 
locating  in  the  District  of  Columbia.  The 
intended  effect  of  this  action  is  to 
disapprove  the  District  of  Columbia 
regulations  because  they  do  not  meet 
the  requirements  of  the  Clean  Air  Act. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  disapproving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency  has 
determined  that  the  rationale  to 
disapprove  this  SIP  revision  strongly 
supports  that  decision  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  disapproval  is  set  forth 
in  the  direct  final  rule  and  in  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  April  24, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs 
(3AT00),  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  District  of  Columbia 
Department  of  Consumer  and 
Regulatory  Affairs,  2100  Martin  Luther 
King  Ave,  SE.,  Washington,  DC  20020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337,  at  the 
EPA  Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  for  the  District  of  Columbia  new 
source  review  regulations  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovemmental 


relations.  Nitrogen  dioxide.  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
Oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  Febniary  17. 1995. 
Stanley  Laskowski, 

Acting  Regional  Administrator.  Region  III. 
|FR  Doc.  95-7244  Filed  3-23-95:  8:45  ami 
BILUNG  CODE  UM-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

pC  Docket  No.  94-31 ;  DA  95-421] 

Preparation  for  International  ITU  World 
Radiocommunication  Conferences 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  mie;  extending 

comment  period. 

SUMMARY:  This  order  grants  a  request  hy 
COMSAT  Mobile  Communications 
Division  of  COMSAT  Corporation  lo 
extend  the  time  for  filing  reply 
comments  in  response  to  the  Second 
Notice  of  Inquiry.  The  deadline  for 
filing  reply  comments  is  extended  fron) 
March  21.  1995,  to  April  14,  1995. 
DATES:  Reply  comments  must  be  filed 
on  or  before  April  14,  1995. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.,  N.W.. 
Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  L.  Allison.  International  Bureau, 
(202)  739-0557  or  Damon  C.  Ladson, 
International  Bureau,  (202)  739-0510. 

SUPPLEMENTARY  INFORMATION: 

Order 

1.  COMSAT  Corporation's  COMSAT 
Mobile  Communications  Division 
(COMSAT)  requests  that  the  time  for 
filing  reply  comments  to  the  Second 
Notice  of  inquiry '  in  this  proceeding  hi; 
extended  from  March  21,  1995,  to  April 
14,  1995.  COMSAT  represents  that  its 
request  is  supported  by  American 
Mobile  Satellite  Corporation,  Iridium. 
Inc.,  Loral/Qualcomm  Partnership,  L.P.. 
and  TRW,  Inc. 

2.  This  proceeding  seeks  comnu'ut  on 
a  broad  range  of  complex  and  technical 
issues  to  assist  the  Commission  in 
preparing  draft  U.S.  proposals  for  the 
World  Radiocommunication  Conference 
(WRC-95)  to  be  convened  by  the 
International  Telecommunication  I'liiDii 


'  Second  Notice  of  Inqrirv  in  IC  r)«H  krl  \n 
31 .  60  KR  H5t94  (Kob.  Hi.  l**")")) 


I«U.^KUUIC-    All    a\^UlUUIl.    U^CJ   'SllillUSU.    V>l 


\llll  J  lie 


im^    I  •  trtr 


.IA«  ^S'-^ 


15528 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  /  Proposp:i  Rules 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  7  Proposed  RuJes 


15529 


(ITU)  in  Geneva,  Switzerland  from 
Octobrr  23  to  November  17.  1995.  The 
FCC  Draft  U.S.  proposab  msulting  from 
this  proceeding  will  be  considered  by 
the  I3cpartnients  of  State  and  Cominerce 
ill  forging  final  U.S.  proposals  for  WRC- 
95.  Final  U.S.  proposals  must  be 
transmitted  to  the  ITU  bv  June  23. 1995. 
3.  In  its  request.  COMSAT  states  that 
it  and  many  other  interested  parties  are 
now  actively  participating  in 
preparations  for  two  international 
meetings  taking  place  later  this  month 
relating  to  WRC  preparations;  in  the 
Commissions  WRC-95  Industry 
Advisory  Committee  (lAC);  and  in 
preparing  comments  to  the 
Commission's  2  GHz  allocation 
proceeding.^  COMSAT  asserts  that  in 
view  of  these  activities,  and  because  of 
the  complex  nature  and  significance  of 
the  issues  posed  in  the  Second  Notice 
of  inquiry-,  the  March  21st  deadKne  does 
not  allow  sufficient  time  for  full 
development  of  reply  comments.  In 
particular.  COMSAT  notes  that  it  and 
others  are  engaged  in  the  U.S. 
preparations  for  the  Conference 
Preparatory  Meeting  (CPM)  for  WRC-95 
that  will  occur  in  Geneva  from  March  22 
to  April  5.  1995.  The  CPM  will  complete 
a  Report  to  VVRC-95  containing 
technical,  operational,  and  regulatory/ 
procedural  information  on  the  WRC-95 
agenda  items.  COMSAT  contends  that 
postponing  the  reply  comment  deadline 
until  after  the  CPM's  conclusion  would 
enable  the  parties  to  incorporate  the 
results  of  that  meeting  into  their  reply 
comments  thereby  making  them  more 
informative  and  valuable  to  the 
Commission.  Finally.  COMSAT 
recognizes  that  the  Commission  is  under 
oxtreme  time  constraints  to  draft  U.S. 
proposals  in  time  for  negotiation  with 
other  government  entities.  It  avers  that 
the  requested  extension  will  not  disrupt 
this  process  nor  the  lAC's  completion  of 
its  Final  Report  due  to  the  Commission 

on  May  1.  1995. 

4.  Although  the  Bureau  does  not 
routinely  grant  extension  requests,  we 
find  that  an  extension  of  the  reply 
comment  deadline  to  April  14,  1995 
would  be  beneficial  in  this  proceeding 
as  it  would  enable  the  parties  to  include 
valuable  and  potentially  critical 
information  learned  at  the  CPM.  We  ask 
the  parties  participating  in  the  CPM  to 
incorporate  the  results  of  the  meeting 
into  their  reply  comments  and  to 
include,  where  possible,  their  views  on 
the  likely  success  of  potential  U.S. 
proposals  at  WRC-95  and  where  kntnvn 
the  views  of  foreign  delegations.  The 
parties  should  note,  however,  that  the 


Bureau  remains  committed  to  complete 
this  proceeding  on  a  timely  basis  and 
that  no  further  extensions  are 
contemplated. 

5.  Accordingly,  pursuant  to  Section 
0.261  of  the  Commission's  rules.  47  CFR 
0.26 1 .  Jf  is  ordered  That  the  deadline  for 
filing  reply  comments  in  response  to  the 
Second  Notice  of  Inquiry  is  extended  to 
April  14. 1995. 

Federal  Communications  Commission. 
Scott  BUlw  Harris, 
Chif^f.  laternational  Bureau. 
|FR  Doc.  95-7  i6()  Filed  .3-23-»5:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  46  and  52 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  Defense. 
ACTION:  Revisions  to  notice  of  public 
meeting.  


UMI 


'  Notice  of  Proposed  Rule  Making  in  ET  t)«x:ln!t 
No.  95-18.  60  Fed  Reg  1 1.644  (Mar.  2.  1WI5I. 


SUMMARY:  On  March  7.  1995  a  notice 
was  published  in  the  Federal  Register 
(60  FR  12530)  to  reschedule  the  public 
meetirjgs  to  discuss  the  continuing 
initiative  to  rewrite  the  Federal 
Acquisition  Regulation  (FAR)  Part  45. 
Government  Property,  for  April  6.  1995. 
and  April  7.  1995.  This  revision  notice 
is  to  change  the  meeting  room  number 
and  the  topics  scheduled  for  discirssion 
at  those  meetings. 
MTHS:  Public  Meetings:  The  public 
meetings  will  be  conducted  at  the 
address  shown  below  from  12:30  p.m.  to 
5:00  p.m..  local  time,  on  April  6.  1995; 
and  from  9:30  a.m.  to  500  p.m.,  local  ' 
time,  on  April  7,  1995. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  should  be  submitted  to 
the  address  below  on  or  before  April  3. 
1995. 

ADDRESSES:  Draff  Materials:  Interested 
parties  may  obtain  drafts  of  the 
materials  to  be  discussed  at  the  April  6 
and  7  public  meetings  from  Ms. 
Angelena  Mov.  PDUSD(A&T)DP^fPI. 
1211  S.  Fern  Street.  Room  C-109. 
Ariington.  VA  22202-2808. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  should  be  submitted  to 
Ms.  Angetena  Mov.  PDUSD(A&T)DP/ 
MPl,  1211  S.  Fern  Street.  Room  C-109. 
Arlington.  VA  22202-2808. 

Public  Meeting:  The  location  of  the 
public  meeting  is  1211  S.  Fern  Street. 
Room  A-lOO,  Arlington.  VA  22202- 
2808.  Individuals  wishing  to  atterid  the 
meeting,  including  individuals  wishing 


to  make  presentations  on  the  topics 
scheduled  for  discussion,  should 
contact  Ms.  Angelena  Moy. 
PDUSD(A&T)DP/MPI.  1211  S.  Fern 
Street.  Room  C-log.  Arlington.  VA 
22202-2806. 

FOR  FURTHER  INFORMATION  COHTACT: 
Ms.  Angelena  Mov,  telephone  (703) 
604-5387.  FAX  (703)  604-6709. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  S«T>tember  16,  1994,  (59  FR  47583) 
the  Director  of  Defense  Procurement, 
Department  of  Defense,  announced  an 
initiative  to  rewrite  the  Federal 
Acquisition  Regulation  (FAR)  Part  45. 
Government  F»ropeTty,  to  make  it  easier 
to  understand  and  to  minimize  the 
burdens  imposed  on  contractors  and 
contracting  officers.  The  Director  of 
Defense  Procurement  is  providing  a 
forum  for  an  exchange  of  ideas  and 
information  with  government  and 
industry  fjersonnel  by  holding  public 
meetings,  soliciting  public  comments, 
and  publishing  notices  of  the  pubhc 
meetings  in  the  Federal  Register. 
Interested  parties  are  invited  to 
present  statements  on  the  following 
topics:  (1)  draft  legislation  permitting 
negotiated  sales  of  low  value 
Government  property  to  holding 
contractors.  (2)  revisions  to  FAR 
52.245-17,  Special  Tooling,  (3) 
establishing  the  value  of  Government 
property  for  the  purpose  of  determining 
appropriate  rental  charges,  and  (4)  the 
definition  of  sensitive  property. 
Oaudia  L.  Naujle. 
Executive  Editor.  Defense  Acquisition 
Regulations  Directorate. 
|FR  Doc  95-7260  FUed  3-23-95;  8:45  ami 
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48  CFR  Part  215 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contracting 
by  Negotiation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  F*roposed  rule  with  request  for 
comments. 


SUMMARY:  The  Department  of  Defense  is 
proposing  to  amend  the  Defense  Federal 
Acquisition  Supplement  PFARS)  to 
permit  the  head  of  the  contracting 
activity  to  determine  the  appropriate 
level  to  delegate  authority  for  the 
approval  of  second  and  subsequent 
rounds  of  best  and  final  offers  for 
competitive  negotiated  acquisitions 
under  other  than  formal  source 
selection. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 


address  shown  below  on  or  before  May 
23,  1995,  to  be  considered  in  the 
formulation  of  the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to;  Defense 
Acquisition  Regulations  Council.  Attn: 
Mr.  R-G.  Uyser.  PDUSD(A&T)DP(DAR), 
IMD  3D139.  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
UFARS  Case  95-13006  in  all 
correspondence  related  to  this  issue. 
FOR. FURTHER  INFOflMATION  CONTACT: 
Mr.  R.G.  Layser,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  BackgrouiKl 

This  proposed  rule  was  i.ssued  to 
iillovv  the  head  erf  the  contracting 
activity  to  determine  the  appropriate 
level  to  delegate  authority  for  the 
approval  of  .second  and  subsequent 
rounds  of  best  and  final  offers  for 
competitive  negotiated  acquisitions 
under  other  than  formal  source 
selection. 

B.  Regulatory  Flexibility  Act 

The  rule  does  not  constitute  a 
significant  DFARS  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-,=>77  because  this  rule  only  changes 
infernal  agency  approval  procedures. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  any  new 
rucordkeeping.  information  collection 
requirements,  or  collec  fion  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  II.S.C. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 
Claudia  L.  Naugle. 

Deputy  nirector,  Defense  /Kcquisition 
negulotions  Council. 

Therefore.  48  CFR  Part  215  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  215 
(.-ontinues  to  read  as  follows: 

Authority:  41  IJ.S.C.  421  and  48CFK 
ChaptiT  1. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.611  is  amended  by 
revising  paragmph  (c)(i)fB)  to  read  "as 
follows: 

§  215.61 1    Best  and  final  offers. 
(c)(i)  •   *   • 


(B)  The  head  of  the  contracting 
activity  (HCA)  or  designee  for  all  other 
competitive  negotiated  acquisitions. 

*        *        •        •        • 

IFK  Doc.  95-7261  Filed  3-23-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  95-19;  Notice  1] 

RW  2127-AF-64 

Consumer  Information  Regulations; 
Fees  for  Course  Monitoring  Tires  and 
for  Use  of  Traction  Skid  Pads 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  propo.sed  rulemaking 
(NPRM). 


SUMMARY:  TTiis  notice  proposes  to 
amend  NHTSA 's  consumer  information 
regulations  on  uniform  tire  quality 
grading  by  establishing  fees  for  the 
purchase  of  treadvvear  course 
monitoring  tires  and  for  the  use  of  the 
traction  skid  pads  at  NHTSA "s  Uniform 
Tire  Quality  Grading  Test  Facility  in 
San  Angelo.  Texas. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  May  23.  1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SVV. 
Washington,  DC  20590.  Docket  hours 
are  9:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clive  Van  Orden.  Office  of  Vehicle 
Safety  Compliance.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  S.VV.,  Washington,  D.C. 
20590.  (202-366-2830). 
SUPPLEMENTARY  INFOflMATION:  Section 
203  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  directed  the 
Secretary  of  Transportation  to  prescribe 
standards  establishing  "a  uniform 
quality  grading  system  for  motor  vehicle 
tires."  Those  standards  are  found  at  49 
CFR  575.104.  For  the  purpose  of  aiding 
consumers  in  making  an  informed 
choice  in  the  purchase  of  passenger  car 
tires,  the  standards  require  motor 
vehicle  and  tire  manufacturers  and  tire 
brand  owners  to  label  such  tires  with 
information  indicating  their  relative 
performance  in  the  areas  of  treadwear. 
traction,  and  temperature  resistance. 


The  uniform  tire  qualit\-  gradii^ 
standards  require  treadwear 
performance  to  be  evaluated  on  a 
spedfjc  roadway  course,  approximately 
400  miles  in  length,  which  was 
established  by  NHTSA  in  the  vicinity  of 
Goodfellow  Air  Force  Base  in  San 
Angelo,  Texas.  The  course  is  designed 
to  produce  treadwear  rates  that  are 
generally  representative  of  those 
encountered  by  tires  in  public  use.  The 
standards  require  manufacturers  to 
correct  the  projected  mileage  obtained 
for  tested  tires  to  account  for 
environmental  and  other  variations  that 
occur  during  testing  on  the  course.  This 
is  done  by  comparing  the  perforruance 
of  the  tested  tires  to  that  of  course 
monitoring  tires  placed  on  a  vehicle  that 
is  part  of  the  same  convoy  as  the 
vehicles  on  which  the  tires  being  tested 
are  placed.  The  course  monitoring  tires 
are  specially  manufactured  under 
controlled  conditions  for  NHTSA  so  that 
they  can  be  used  as  a  standard  for 
grading  the  tires  being  tested.  Section 
575.104(e)(ii)  of  the  standards  states  that 
"the  course  monitoring  tires  are  made 
available  by  the  NHTSA  at  Goodfellow 
Air  Force  Base,  San  Angelo.  Tex.,  for 
purchase  by  any  persons  conducting 
tests  at  the  test  course." 

The  uniform  tire  quality  grading 
standards  also  require  that  tire  traction 
be  "evaluated  on  skid  pads  that  are 
established,  and  whose  severity  is 
monitored,  bv  the  NHTSA  •  *  •.•;49 
CFR  575.104(f)(1).  As  further  described 
in  the  standards,  these  test  pads  are 
paved  with  asphalt  and  concrete 
surfaces  that  have  specified  iocked- 
wheel  traction  coefficients  when 
evaluated  in  a  manner  prescribed  in  the 
standards.  Two  of  these  traction  skid 
pads  have  been  constructed  at  NHT^A's 
Uniform  Tire  Quality  Grading  Test 
Facility  in  San  Angelo.  This  facilitv  also 
includes  an  instrumented  vehicle  and 
test  trailer,  and  maintenance  support 
equipment.  In  addition  to  this 
government  test  facility,  traction  skid 
pads  have  been  constructed  at  several 
commercial  facilities.  These  include  the 
Transportation  Research  Centers 
facility  in  East  Liberty,  Ohio,  Juan  Lopez 
in  Laredo.  Texas  (formerly  the  Unirojal 
Proving  Grounds).  Firestone's  fa<:ilhy  in 
Fort  Stockton.  Texas.  General  Tire's  Test 
Track  in  Uvalde,  Texas,  and  the 
Smithers  Transportation  Test  Centei  in 
Pecos,  Texas.  For  the  purpose  of 
evaluating  tire  traction,  manufacturers 
are  not  restricted  to  the  use  of  the 
traction  skid  pads  at  the  government 
facility  in  San  Angelo.  and  may  use 
those  at  any  commercial  facility. 

The  Department  of  Transportation  s 
Office  of  Inspector  General  (OIG) 
recently  completed  an  audit  of  NHTSA's 
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Uniform  Tire  Quality  Grading  Test 
Facility  in  San  Angelo.  As  a  result  of 
this  audit,  the  OIG  concluded  that 
NHTSA  was  not  recovering  the  full  cost 
of  the  course  monitoring  tires  that  it 
sells  at  San  Angelo  and  was  not 
charging  a  user  fee  for  the  use  of  the 
traction  skid  pads  at  that  facility, 
contrary  to  the  requirements  of  Office  of 
Management  and  Budget  (0MB) 
Circular  A-25. 

OMB  Circular  A-25  establishes 
Federal  policy  regarding  fees  assessed 
for  Government  services  and  for  the  sale 
or  use  of  Government  goods  or 
resources.  The  Circular  expresses  the 
general  policy  that  "(aj  user  charge 
•  *  *  will  be  assessed  against  each 
identifiable  recipient  for  special  benefits 
derived  from  Federal  activities  beyond 
those  received  by  the  general  public." 
For  the  purpose  of  determining  the 
amount  of  user  charges  to  assess,  the 
Circular  states  that  "user  charges  will  be 
sufficient  to  recover  the  full  cost  to  the 
Federal  Government  *   *   *  of  providing 
the  service,  resource,  or  good  when  the 
Government  is  acting  in  its  capacity  as 
sovereign."  Full  cost  is  defined  in  the 
Circular  as  "all  direct  and  indirect  costs 
to  any  part  of  the  Federal  Government 
of  providing  a  good,  resource,  or 
service  •  *   *."  The  Circular  further 
provides  that  when  the  Government  is 
not  acting  in  its  capacity  as  sovereign, 
"user  charges  will  be  based  on  market 
priced  *   *   "." 

In  selling  course  monitoring  tires  to 
manufacturers,  the  government  is  acting 
in  its  capacity  as  sovereign,  because  the 
manufacturers  have  no  practical 
alternative  means  of  acquiring  tires  with 
a  specific  base  course  wear  rate  that 
must  be  used  in  grading  the  treadwear 
of  the  tires  they  are  testing.  Before  it  was 
audited  by  the  OIG.  NHTSA  was 
charging  $304.50  for  each  course 
monitoring  tire  that  it  sold.  In  its  audit 
report,  the  OIG  noted  that  this  amount 
was  not  sufficient  to  recover  the  full 
cost  incurred  by  the  government  in 
furnishing  these  tires.  In  order  to 
recover  this  full  cost,  NHTSA  raised  the 
charge  for  each  course  monitoring  tire  to 
$379.00  in  January,  1995.  Through  this 
notice,  NHTSA  is  proposing  to  formally 
establish  $379.00  as  the  fee  for  each 
course  monitoring  tire  that  it  sells.  This 
amount  was  derived  by  performing  the 
following  calculation  for  the  700  course 
monitoring  tires  that  are  purchased 
annually  by  NHTSA: 

PurLhase  prico  of  course  mon- 
itoring tires  5175,000 

General  facility  costs  relating  to 

tires 3.400 

Warehouse  storage  fees  24.000 

Salaries  relating  to  tires  29.825 


Testing  fees  to  establish  base 
course  wear  rate  for  tires  32.800 

Total 265.025 

Number  of  tires  purchased = 

700 
S265.025/700  =  S378.61  cost 

per  tire. 

Because  manufacturers  are  not 
required  to  use  the  traction  skid  pads  at 
NHTSA's  San  Angelo  facility  for  the 
purpose  of  meeting  the  tire  traction 
grading  requirements  of  49  CFR 
575.104(d).  and  may  use  any  of  the 
several  commercial  facilities  that  are 
available  for  that  purpose,  the 
government  is  not  acting  as  sovereign  in 
making  the  San  Angelo  facility  available 
for  traction  tests.  Accordingly,  the 
government  may  charge  a  market  rate 
for  the  use  of  the  traction  pads.  Based 
on  an  agency  review  of  the  rates  charged 
by  commercial  facilities,  NHTSA 
proposes  to  assess  a  user  charge  of  $288 
per  day  for  the  use  of  the  traction  skid 
pads  at  San  Angelo.  While  not 
exceeding  market  rates,  such  a  charge 
would  be  sufficient  for  NHTSA  to 
recover  the  costs  that  can  be  allocated 
to  industry  use  of  its  traction  skid  pads. 
Those  costs  are  calculated  as  follows, 
based  on  an  equivalent  of  360  days  of 
industry  use  in  1993: 

Skid  pad  calibration  expenses  ..  $6,210 

General  facility  costs  relating  to 

skid  pads  7,140 

Depreciable  items  (skid  system, 

water  truck,  air  compressor. 

skid  track,  tractor  sweeper, 

equipment,  buildings)  65.904 

Salaries  relating  to  skid  pads  ....  24.375 

Total  103.629 

$103,629/360  days  industry  use 
=  S287  86  cost  per  day. 

Rulemaking  Analyses  and  Notices 

J.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  proposal  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Motor  vehicle  and  tire 
manufacturers  and  tire  brand  owners 
typically  would  not  qualify  as  small 
entities.  This  amendment  would  affect 


small  businesses,  small  organizations, 
and  small  governmental  units  to  the 
extent  that  these  entities  pun:hase 
vehicles  and  tires.  However,  because  the 
user  fees  proposed  in  this  amendment 
could  be  spread  across  a  manufacturer's 
entire  production,  the  amendment 
would  have  a  negligible  cost  impact  on 
vehicles  and  tires.  For  these  rea.sons, 
vehicle  manufacturers,  small 
businesses,  small  organizations,  and 
small  governmental  units  that  pun  base 
motor  vehicles  would  not  be 
significantly  affected  by  the  proposed 
user  fees.  Accordingly,  no  regulalor>' 
flexibility  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  th.nt 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  Ix" 
affected. 

■i.  Notional  Environmental  Policy  Art 

The  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affec:t  the 
human  environment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111), 
whenever  a  Federal  motor  vehicle  saft!t\ 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  .submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  .submissions  without 
regard  to  the  15-pnge  limit.  This 
limitation  is  intended  to  encounigo 


commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wi.shes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Coun.sel.  NHTSA,  at  the  street 
address  given  above;  ami  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  tl>e  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  bu.^iness  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  aLso  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiects  in  49  CFR  Part  575 

Consumer  protection,  Labeling,  Motor 
vehicle  safety.  Motor  vehicles,  Rubber 
and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  §  575.104, 
Uniform  tire  quality  grading  standards, 
in  title  49  of  the  Code  of  Federal 
Regulations  at  part  575  as  follows: 

PART  575— lA  MENDED] 

1.  The  authority  citation  for  Part  575 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  and 
30123;  delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  appendix  D  would  be  added 
to  §  575.104,  to  read  as  follows: 

§  575.104    tJntform  tire  quality  grading 
standards. 


Appendix  D— User  Fees 

1.  CouTse  monitoring  I  ires:  A  fee  of  S379.00 
will  be  assessed  for  each  course  monitoring 
tire  purchased  from  NHTS.A  at  Goodfellow 
Air  Force  Base.  San  Angelo.  Tex.  This  fee  i.s 


based  upon  the  direct  and  indirect  costs 
attributable  to:  (a)  The  purchase  of  course 
monitoring  tires  by  NHTSA.  (b)  a  pro  rata 
allocation  of  salaries  and  general  facility 
costs  associated  with  maintenance  of  the 
tires,  (c)  warehouse  storage  fees  for  the  tires, 
and  (d)  testing  fees  paid  by  NHTSA  to 
establish  the  base  course  wear  rate  for  the 
tires. 

2.  Use  ofGovemnwnt  traction  skid  pods: 

A  fee  of  $288.00  will  be  assessed  for  each  day 
that  tl»e  traction  skid  pads  at  Goodfellow  Air 
Force  Base,  San  Angelo.  Tex.  are  used.  This 
fee  is  based  upon  tiie  direct  and  indirect 
costs  attributable  to:  (a)  Depreciation  on 
facilities  and  equipment  comprising  or  used 
in  conjunction  with  the  U-action  skid  pads 
(i.e.,  skid  system,  water  truck,  air 
compressor,  skid  track,  tractor  sweeper, 
equipment,  buildings),  (b)  the  calibration  of 
the  traction  skid  pads,  and  (c)  a  pro  rata 
allocation  of  salaries  and  ofTice  operating 
expenses  associated  with  HiaintenaiKC  of  the 
traction  skid  pads. 

3.  Fee  payments  shall  be  b>'  check,  draft, 
money  order,  or  Electronic  Funds  Transfer 
System  made  payable  to  the  Treasurer  of  the 
United  States. 

4.  Tbe  fees  set  forth  in  this  appendix 
continue  in  effect  until  adjusted  by  the 
Administrator  of  NHTSA.  The  Administrator 
reviews  the  fees  set  forth  in  this  appendix 
and,  if  appropriate,  adjusts  them  by  rule  at 
least  every  2  years. 

Issued  on:  March  21.  1995. 
Barry  Felrice. 

Associate  Administmtnr  for  Safety 
Perfonmncv  Standards. 

IFR  Doc.  9,S-7351  Filed  3-23-9S;  8:45  ami 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Adjudication;  Meeting 

action:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  notice  is  hereby  given  of  the 
cancellation  of  a  meeting  of  the 
Committee  on  Adjudication  of  the 
Administrative  Conference  of  the 
United  States. 
DATES:  April  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller.  Office  of  the  Chairman. 
Administrative  Conference  of  the 
United  States.  2120  L  Street.  NW,  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  of  the  Committee  on 
Adjudication  scheduled  for  April  3. 
1995.  at  9:30  am.  has  been  cancelled.  It 
will  be  rescheduled  at  a  later  date. 

Dated:  March  20, 1995. 
JefiTrey  S.  Lubbers, 

Heseartb  Director. 

|FR  Doc.  95-7341  Filed  3-23-95;  8:45  ami 
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Committee  on  Rulemaking 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of 
meetings  of  the  Committee  on 
Rulemaking  of  the  Administrative 
Conference  of  the  United  States. 
DATES:  April  5.  1995,  at  9:30  am;  April 
24.  1995.  at  9:30  am. 
LOCATION:  Administrative  Conference 
Library,  2120  L  Street,  NW.  Suite  500. 
Washington  DC  20037. 
FOR  FURTHER  INFORMATION:  Nancy  G. 
Miller.  Office  of  the  Chairman. 


Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.  Suite 
500.  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Rulemaking  will  continue 
its  discussion,  begun  at  a  meeting  on 
March  29.  1995,  of  projects  on  (a) 
review  of  existing  agency  regulations, 
(b)  interim  final  rulemaking,  and  (c) 
direct  final  rulemaking. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  the  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
each  meeting  will  be  available  on 
request. 

Dated:  March  22. 1995. 
Jefifrey  S.  Lubbers, 
Research  Director. 
|FR  Dt)C.  95-7507  Filed  3-23-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
rTM-95-00-11 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  April  24.  1995  at  8  a.m.  through 
April  28.  1995  at  5  p.m.  for  the  NOSB. 
An  orientation  session  for  new  NOSB 
members  will  be  held  from  1  p.m.  to  5 
p.m.  on  April  23.  1995. 
PLACE:  Ramada  Hotel  Resort  Florida 
Center,  7400  International  Drive. 
Orlando.  Florida  32829.  Phone  (407) 
351-4600  or  (800)  327-1363.  All 
meetings  of  the  NOSB  for  the  week  will 
be  held  at  that  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker.  Staff  Director,  NOSB. 
Room  4006  South  Building.  U.S. 
Department  of  Agriculture  (USDA), 
AMS,  Transportation  and  Marketing 
Division.  P.  O,  Box  96456.  Wa.shington. 
DC  20090-6456.  Phone  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  Section  6501  et  seq.),  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  NOSB  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  Title 
XXI  of  the  FACT  Act.  The  NOSB  met  for 
the  first  time  in  Washington,  D.C.,  in 
March  1992  and  currently  has  five 
committees  to  work  on  various  aspects 
of  the  program.  The  committees  are: 
Crops  Standards;  Processing,  Labelling 
and  Packaging;  Livestock  Standards; 
Accreditation;  and  International  Issues. 
At  its  last  meeting,  the  NOSB  began  the 
review  of  the  botanical  substances 
currently  used  in  organic  production, 
and  determined  that  five  botanicals 
(Neem.  Pyrethrums.  Rotenone.  Ryania. 
and  Sabadilla)  should  not  be  placed  on 
the  National  List  of  prohibited  natural 
substances.  A  recommendation  on 
Nicotine  and  Strychnine  was  tabled  for 
more  information.  The  NOSB  did  not 
develop  recommendations  for  allowed 
synthetic  substances  to  be  considered 
for  inclusion  on  the  National  List  except 
that  a  motion  to  add  PBO's  was 
defeated. 

Purpose  and  Agenda 

The  main  focus  of  this  meeting  is  to 
discuss  certain  substances  that  should 
be  considered  for  recommendation  for 
inclusion  on  the  National  List  as 
allowed  synthetic  substances  and 
continue  discussion  of  certain 
substances  that  should  be  considered  for 
recommendation  on  the  National  List  aj; 
prohibited  natural  substances  in  regard 
to  the  organic  production  and 
processing  of  organic  foods.  It  is 
expected  that  at  least  50  synthetic 
substances  will  be  presented  for 
recommendations. 

Additional  topics  to  be  covered  in  the 
full  NOSB  meeting  include:  labeling  for 
bulk  agricultural  products  used  as 
ingredients  in  organic  foods,  and  bulk 
packs  not  intended  for  retail  sale; 


mushroom  and  greenhouse  standards; 
and  livestock  living  standards, 
parasiticides,  antibiotics,  and  a  working 
draff  on  honey. 

A  final  agenda  will  be  available  on 
April  5.  1995.  Persons  requesting  copies 
should  contact  Faith  Ashton  at  the 
above  address  or  phone  number. 

Type  of  Meeting 

All  meetings  will  be  open  to  the 
public.  Individuals  and  organizations 
wishing  to  provide  written  comments 
on  these  issues  or  to  comment  orally  on 
any  organic  issues  should  send  the 
request  to  Dr.  Harold  S.  Ricker  at  the 
above  address  or  FAXED  to  (202)  690- 
0337  by  April  14.  1995.  in  order  to  be 
scheduled.  The  NOSB  has  scheduled 
time  for  public  input  on  Monday.  April 
24, 1995,  beginning  at  1  p.m.  and 
continuing  until  5  p.m.  While  people 
may  sign  up  to  speak  at  the  door, 
advance  scheduling  assures  an 
opportunity  in  the  time  allowed  and 
helps  the  NOSB  plan  its  activities.  Each 
individual  or  organization  will  be 
allocated  10  minutes  for  presenting 
orally  the  key  issues  of  concern,  and 
should  provide  copies  of  written 
material  elaborating  on  those  issues  for 
the  NOSB  and  USDA. 

Dated:  March  21. 1995. 
Lon  Hatamiya, 
Administrator. 
jFR  Doc.  95-7337  Filed  3-23-95;  8:45  am] 
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Forest  Service 

Wildcat  River  Advisory  Commission; 
Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Wildcat  River  Advisory 
Commission  will  meet  at  the  Jackson 
Town  Hall  in  Jackson.  New  Hampshire, 
on  May  3.  1995.  The  purpose  of  the 
meeting  is  to  continue  with  the 
development  of  a  Draft  River 
Management  Plan  for  administration  of 
the  designated  Wild  and  Scenic  Wildcat 
River.  The  Wild  and  Scenic  Rivers  Act 
requires  the  establishment  of  an 
advisory  commission  to  advise  the 
Secretary  of  Agriculture  on 
administration  of  the  river.  The  public 
is  encouraged  to  attend  the  meeting  and 
may  provide  written  comment  on  the 
plan  to  the  commissioners  c/o  the 
district  office. 

DATES:  The  meeting  will  be  held  May  3. 
1995.  at  7:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jackson  Town  Hall.  Route  168, 
Jackson.  New  Hampshire. 


Send  written  comments  to  David  Pratt 
III.  Saco  Ranger  District,  White 
Mountain  National  Forest.  33 
Kancamagus  Highway.  Conway.  NH 
03818. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Pratt  III.  Saco  Ranger  District, 
(603)  447-5482. 

Dated:  March  16. 1995. 
Charles  J.  Myers, 

Acting  Forest  Supervisor. 

IFR  Doc.  95-7165  Filed  3-23-95:  8:45  am] 
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Food  Safety  and  Inspection  Service 
[Docket  No.  95-010N] 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems;  Notice  of  Scientific/Technical 
Conference  and  Request  for  Papers 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  will  hold  a 
scientific/technical  conference.  "Role  of 
Microbiological  Testing  in  Verifying 
Food  Safety."  on  May  1-2. 1995,  at  the 
Holiday  Irm  Independence  Mall,  4th 
and  Arch  Streets,  Philadelphia, 
Pennsylvania.  The  purpose  of  the 
conference  is  to  explore  scientific  issues 
related  to  microbiological  testing  for 
verifying  the  safety  of  meat  and  poultry. 
ADDRESSES:  Papers  should  be  to  sent  to: 
Dr.  Robert  L.  Buchanan.  Deputy 
Administrator.  Science  and  Technology. 
FSIS.  USDA.  Room  402  Cotton  Annex.' 
14th  and  Independence  Avenue.  SW.. 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Jennifer  Johnson.  Microbiologist. 
Microbiology  Division.  Science  and 
Technology.  FSIS,  USDA.  Building  322. 
Bare-East.  Beltsville.  MD  20705.  (301) 
504-8792.  To  register  to  attend  the 
conference,  call  Ms.  Mary  Gioglio  (202) 
501-7244. 

For  hotel  reservations,  call  the 
Holiday  Inn  Independence  Mall  at  (215) 
923-8660. 

SUPPLEMENTARY  INFORMATION:  On 
February'  3. 1995.  FSIS  published  a 
proposed  rule  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems"  (60  FR  6774). 
In  that  document,  the  Agency  proposed 
a  number  of  regulatory  changes 
applicable  to  Federal-  and  State- 
inspected  meat  and  poultry' 
establishments.  The  proposed  changes 
were  designed  to  reduce  the  occurrence 


and  numbers  of  pathogenic 
microorganisms  in  meat  and  poultry 
products,  thereby  reducing  the 
incidence  of  foodbome  illness 
associated  with  the  consumption  of 
these  products. 

In  the  proposed  rule.  FSIS  stated  that 
public  meetings  would  be  held  with  the 
regulated  industry  and  all  interested 
parties  to  foster  the  development  of 
beneficial  new  food  safety  technologies. 
FSIS  is  interested  in  improving  food 
safety  through  the  use  of 
microbiological  testing. 

FSIS  is  aware  that  any  biological 
characteristic  is  subject  to  natural 
variation.  An  understanding  of  the 
factors  influencing  variability, 
particularly  relating  to  collecting 
samples,  must  be  an  integral  part  of 
microbiological  analyses.  FSIS  is 
seeking  information  on  different 
microbiological  testing  verification 
protocols  that  may  assure  safer  meat  and 
poultry  products  and.  therefore,  is 
hosting  a  scientific/technical 
conference. 

The  conference.  "Role  of 
Microbiological  Testing  in  Verifying 
Food  Safety"  will  be  held  on  May  1-2. 
1995.  at  the  Holiday  Inn  Independence 
Mall.  4th  and  Arch  Streets. 
Philadelphia.  PA  19106  (215)  923-8660. 
The  conference  will  begin  each  day  at 
8:30  a.m.  and  end  at  4:30  p.m.  on  May 
l;at  2:00  p.m.  on  May  2. 

Conference  Agenda 

The  conference  will  consist  of  three 
sessions  as  follows: 

Session  I:  Invited  speakers  from 
government  agencies,  industry',  and 
academia  will  discuss  the  use  and 
limitations  of  microbiological  testing  for 
assuring  food  safety. 

Session  II:  Presentation  of  papers  on 
the  role  of  microbiological  testing  in 
assuring  food  safety  (see  Submission  of 
Papers). 

Session  III:  The  general  public 
attending  the  conference,  on  a  first- 
come  basis,  will  have  up  to  five  minutes 
per  person  to  comment  on  the 
conference  proceedings. 

Dr.  Robert  L.  Buchanan,  Deputy 
Administrator,  Science  and  Technology 
FSIS  will  moderate  and  be  joined  by  a 
panel  consisting  of:  Dr.  Ann  Marie 
McNamara.  Director.  Microbiology 
Division.  Science  and  Technology.  FSIS; 
Dr.  E.  M.  Foster.  University  of 
Wi.sconsin;  Dr.  Bruce  Tompkin,  Armour 
Swift  Echrich;  Dr.  Myron  Solberg. 
Rutgers  University;  Dr.  Katherine 
Swanson.  Pillsbury  Company:  and  Dr. 
Margarite  Neill.  Brown  University.  The 
panel  will  summarize  the  presentations 
and  prepare  a  report  of  the  proceedings. 
This  report  will  include  general 
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conclusions  on  the  dwdopaHBt  of 
microfaiological  testing  far  verifying  the 
safety  of  mesl  and  poultry  ptoducts.  The 
panel's  report,  transcnpta  of  the 
conference,  and  copies  of  all  the  pap)«s 
submitted  to  FSIS  will  be  wraiJabie  m 
the  FSIS  Docket  Oerk'sOffice,  Room 
3171,  Stxith  Agriculture  Buikhng.  Food 
Safety  and  Inspectioa  Service,  I  F.S. 
Departneftt  c<  AgricBlrure.  Washington. 
DC202Sa 

Submission  of  Papers 

Interested  persons  may  stthaiTit  a 
paper  to  FS?S  ibr  Session  U.  Papeis 
should  present  rnfonnarion  about 
microbiological  testing  for  assuring  food 
safety  with  emphasts  on  the  concepts 
and  methods  ontHned  in  the  proposed 
rule  '  "Pathogen  Reduction;  Hazard 
Analysis  and  CritJcaJ  Control  Point 
(HACCP).'*  Up  to  12  papers  will  be 
selected  for  preserrtation  during  Session 
D.  Presenters  will  be  aflotted  10  to  15 
minutes.  All  papers  wt!l  be  inchided  in 


the  proceedings  of  the  caoference 

regardless  of  whether  they  were  selected 
for  presentation. 

Tne  papers  must  be  received  by  April 
14,  1995,  to  be  considered  for  the 
conference.  Two  copies  of  each  paper 
should  be  submitted  (See  ADDRESSES^, 
with  hard  copies  of  any  slides  to  be 
used  in  the  presentation. 

Attendance  and  Hotel  Resen»alioB« 

Please  call  Ms.  Mary  Gioglio  by  April 
5,  1995.  (see  rOft  FURTHER  MFOMIATIGN 
CONTACT)  if  you  plan  to  attend  the 
conference.  FSIS  has  reserved  a  block  of 
rooms  at  the  hotel  for  $85  per  night. 
Reservatioos  ouv  be  naade  by  cootacting 
the  hotel  (see  FOR  FURTHER  INf ORMATIOM 
CONTACT). 

Done  at  Washut^ion.  DC.  on:  Much  20, 
1995. 
Bfidari  K.  Taylor 

|FR  Doc.  95-7334  Fiied  3-Z3-95,  8;45  ami 
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DEPARTIMENT  OF  COMMERCE 

Economic  Dcvelopfneftt 

Administration 

Notice  of  Petttions  by  P»rochicmg  Fkma 
for  Determmatfon  of  EHgibtRty  To 
Apply  for  Trade  Adjtistnient 
Assistance 

AGENCY*.  Economic  Development 
Administration  (EDA). 

ACnOM:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petitkdw  Action  by  Trade  Adjustment  AsstSTANCE  for  Period  02716/95-03/15/95 


FiM» 


Klein  Bicycie  Corporation 

Raycom  Etertronics.  hx 


Oaktoom  Clott>es,  tnc 

JPB  Enterprises  Inc.,  dba  Coorkjn  mdlis- 

trias. 
ITS  Industrial  Toolinq  Sewices,  lac 

B«K  Coa>por>eots.  Ud  

Plnquist  loot  &  Die  Co_  Inc 

Vogef  Toot  A  Die  Corporattoo 

Chemart  Cowipany  ..._ _.... 

H.L  Miller  &  Son.  Inc _ 


AtWtess 


tie  Kleir\  R«adl  Chcheiis.  \MA  9863?  _.. 
t  Raycom  Road,  Dowei.  PA  l73tS _.. 


tSOO    Johnson    Street,    Baftmore.    MD 

21230. 
3044   Lambdln  Avenue,  St.   Louis.  MO 

63n5-2»9e. 
lOeO    Second    Street.    Berllwud.    GO 

80513. 
2100  Old  Union  Road.  Butiaio.  NV  V4227 
63    Meserole     Avenue,     Bfooklyn..    MV 

11222. 
1825  Nortti  32nd  Avenue.  Stone  Pvk,  \L 

60165. 

Tt  New  England  Way.  Lincoln^  Rl  0Ce66- 

4492. 
1 25  W.  Miller  Road.  lote.  KS  6t74d 


Date  peti- 
tior>  accept- 
ed 


02/17/95 
02/28/95 


03/07/95 

03rT3/95 

(Xy-13/95 

0QA)7/95 
aVl5/95 

03/14/95 
03115/95 

oan5/95 


Product 


Bicycle  frames. 

Magnetic  Products— Transfonners  and 
custom  colls,  electronic  &  cabie  as- 
semblies. 

Men's  suits  and  sportcoats. 

Freight  door  systems,  cart/tote  arxj  serv- 
ice parts. 
Computer  parts. 

Audio  frequency  electric  ampliAers. 
Mounting  and  fiHings  of  metal  and  o*<«f- 

head  door  hardware. 
Custom  metal  tube  tabncating  macnmes. 

and   arc-snug,   wc-bt.   arc-twtn   lar^ 

tooling. 
Ctwtstmes  photo-etched  omamefite. 

Ladies  dresses. 


UMI 


The  petJtioBS  were  submitted 
pursuant  to  Section  251  of  the  T^de  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  Slates  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  coimpetitive 
with  those  produced  by  each  firm 
contrihuied  importantly  lo  total  oc 
partial  separation  of  the  furu's  wockesSv 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  pcodurlinn  ol  each  petitiomag 
firm. 

Aiqr  party  having  a  sebstantial 
intavest  ia  the  proceeding  may  request 
a  public  heariagon  the  nutter.  A 


request  for  a  hearing  must  be  lecehied 
by  the  Trade  Adjtistneat  Assistance 
Division,  Room  7023.  Economic 
Development  AdmiiHslratiiott,  U~S. 
Department  of  CoBkOMroe,  Waohington. 
DC.  20230,  no  later  than  the  close  of 
business  of  the  tenth caUodar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Feders)  Docnestic 
Assistance  official  prof»ram  number  and 
title  of  the  prt)gram  under  which  these 
petitions  are  submitted  is  11.513,  Trade 
Adjustment  Assistance. 


Dated:  March  15, 1995. 
Lewis  R.  PwiiaUfce. 

Actng  Dtreclor.  Trade  Ad^tstineat  Asaistance 

Division. 

|FR  Doc  95-7361  FiVed  3-23-95;  fc-tS  ami 

BILUNG  CQK  SBTO-M-V 


National  Oceanic  and  Atmospheric 
Adnunistration 

[I.D.  031795A1 

Marine  Manwnats 

AGENCY:  National  Marine  Fisheries 
Serrrce  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (^RI)AA), 
Commerce. 


ACTION:  Amendment  of  scientific 
research  permit  no.  797  (P77#57). 


SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended 

(16U.S.C.  1361  e/seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
I    seq.),  the  Regulations  Governing  the 
Taking,  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222),  and  the  conditions  hereinafter 
set  out,  scientific  research  permit  no. 
797,  issued  to  the  National  Marine 
Mammal  Laboratory,  Alaska  Fisheries 
Science  Center,  NMFS,  NOAA,  7600 
Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle.  WA  98115.  is  amended  to 
authorize  that  specimen  materials  and 
other  cetacean  and  pinniped  species 
parts  and  products  subject  to  NMFS 
jurisdiction  and  included  in 
professionally  curated  NOAA-managed 
collection(s),  also  may  be  exported  for 
purposes  of  bona  fide  research, 
including  analysis  by  individuals  or 
laboratories,  or  their  loan  for  use  in 
properly  curated  professionally 
accredited  scientific  collections, 
including  incidental  exhibit  of  such 
collections  to  the  public.  These  parts 
and  products  may  be  re-imported  for 
further  analyses  or  archival  by  the 
National  Marine  Mammal  Laboratory. 
Documents  pertaining  to  this  permit 
and  amendment  are  available  for  review 
by  appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Director.  Alaska  Region.  NMFS,  P.O. 
Box  21668,  Juneau.  AK  99802  (907/586- 
7221); 

Director.  Northwest  Region,  NMFS. 
7600  Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  WA  98115  (206-526-6150); 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4015); 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141);  and 

Director.  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930  (508/281-9200). 

Diited:  March  17.  1995. 
Arui  Terbush. 

Chirf.  Permits  &■  Documentation  Division. 
Xational  Marine  Fisheries  Service. 
IFR  Doc.  95-7234  Filed  3-23-95  8.45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  24,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  ail  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  docs  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certifirition 
on  which  they  are  providing  additional 
information. 

-    The  following  commodities  and 
ser\ice  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Wrench  Set 
5120-01-176-1819 
5120-01-119-0010 
NPA:  Babcock  Center,  Inc..  Columbia. 
South  Carolina 

Service 

Janitorial/Custodial 

Veterans  Administration  Medical  Center 
Outpatient  Clinic 
Orlando,  Florida 

NPA:  Goodwill  Industries  of  Central 
Florida,  Orlando,  Florida 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

Items  proposed  to  be  deleted  from  the 
Procurement  List: 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commodities 

Handle.  Step 
534()-01-l  14-7387 
Chest.  Tool 
7310-00-310-6544 
Container,  Wood 
8115-L1-599-7320 
8115-L1-599-7920 
811.5-Ll^65-1020 
Hll.l-Ll-599-8020 


ofLLinu  uv/uc  J3iu-£Z-r 


aiiernauves  wtiicti  would  accomplish         R115-L1-599-8020 
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H115-L1-599-7220 

Beverly  L.  MiilunaiK 

Exeattive-Dinctor. 

IFR  Doc  9S-7339  Filed  3-23-95;  •.♦5  aaif 
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Prociirtfn«ii1  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTJOH:  Additions  lo  the  proturemeiit 

list. 
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summary:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonproGl 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  24.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  X  Suit*  403. 
1735  ^fferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  COWTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INfORMATION:  On 
January  27  and  Februar>  3.  199S.tbe 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  FR  5373  and 
6702)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  lo  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  Oactors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  cunent 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fcimish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  rej^ululory 
alternatives  which  would  accomplish 


the  objectives  of  the  >«vTts-W»fB«r- 
ODay  Act  ^41  U.S.C  46-l«t) in 
connection  with  the  coBmaodtty  aad 
services  proposed  for  addition  to  the 
Procurenwot  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Pad,  Scouring 
7920-00-04 5-2»«0 

Services 

Grounds  Maintenance 

Basewide  (except  Quarters  aad  Cotnroon 

Areas) 
Fort  Sara  Houston.  Texas 
lanitorial/Custodial 
Denver  Federal  Ceoler 
Buildings  78.  HU.  93  and  94 
Denver.  Coloradx) 
Mail  room  Operation  &  Administrative 

Support 
Department  of  Veterans  Afferrs  MetficaF 

Center 
718  Smyth  Roed 
Manchester.  New  Hampshire 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  optioos 
exercised  under  those  contcacts. 
Beverly  L.  Miiluaam, 
Exectitive  Director. 

IFR  Doc.  gS-7340  Tiled  3-23-95;  $:45  ami 
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COMMODITY  FUTURES  TRADIMG 
COMMISSION 

Citrus  Associates  of  the  Hew  ¥offc 
Cotton  Excftange:  Proposed 
Amendments  Pertammg  to  Financial 
Requirements  tor  Facitittes  Licensed 
for  DeWvery  on  tt>e  Frozen 
Concentrated  Orange  Juice  Futures 
Contract 

AGENCY:  Cofnmodity  Futures  Tradiof 

Commission. 

ACTIOtt:  Notice  of  proposed  oootract 

market  rule  changes. 

summary:  The  Citrus  Associates  of  the 
New  York  Cotton  Exchange  C'CANYCE 
or  Exchange")  has  submitted  proposed 
amendments  to  its  frozen  concentrated 
orange  juice  ('"FCOI")  futures  contract. 
The  primary  proposed  amendsaents  will 
revise  the  contract's  financial 
requirements  concerning  the  dollar 
value  of  perfociDaiuje  bonds  oi  letters  oi 
credit  operators  of  CANYCE-licensed 
delivery  facilities  must  obtain  in 
support  of  shipping;  certificates  and 
warehouse  receipts  issued  for  detivery 
on  the  futures  contract. 

In  accordance  with  section  5a(a)(12) 
of  the  CoiUBMxiity  kjuiiari^  Act,  and 


acting  punuaaA  to  the  authority 
delegated  by  Commission  Regulation 
140.9f),  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
("DJvision'T  of  the  Commocfity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  amendments  would  be  in  the 
public  Interest  and  would  assist  the 
Commission  in  considering  the  views  of 
interested  persorrs.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  April  24.  1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  conunents  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K. 
Street  NW.  Washington.  DC  205»1. 
Reference  should  be  made  to  the 
proposed  amendments  to  the  CANYCE's 
financial  requirements  for  licensed 
delivery  facilities. 
FOR  FURTHER  INfORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Cwnraodity  Futures 
Trading  Commission,  2033  K  Street  NW 
Washington.  DC  20581,  telephone  ^202} 
254-7303. 

SUPPLEMENTARY  INFORMATION:  The 
current  provisions  of  the  FCC^  futures 
contract  provide  that  delivery  may  be 
effected  by  tendering  to  the  CANYCEa 
shipping  certificate  or  warehouse 
receipt  issued  by  an  Exchange-licensed 
delivery  facility.'  The  existing  terms  of 
the  futures  contract  provide  ttiat  the 
number  of  shipping  certificates  issued 
by  a  CANYCE-licensed  tank  facility 
operator  may  not  exceed  the  sura  of  the 
following  two  calculations;  (1)  The 
number  obtained  by  dividing  the  facility 
operator's  net  worth  *  hj  $40,000  aad  f2) 
the  number  obtained  by  dividiof?  the 
total  principal  amounts  of  all 
performance  bonds  and  letters  of  credit  ^ 
issued  to  the  Eacility  operator  by 
$25,000.  The  futures  contract  also 
currently  ftrovvdes  that  a  facility 


<  IJodaf  tb«  contiacts  cvmM  tcnns. »  sKippinf 
cenificate  issuer  is  required  lo  load  out  FCX))  frofn 
the  issuer*  CANYCE-licensed  umk.  storage  tacility 
upon  rtip  requesr  of  tb€  certificate  holder 
DelivcraW*  wMTvboase  r»»ceipf»  represent  ft.Of 
packed  in  dnmu  in  stors  at  the  receipt  iamttn' 
t"xthangelicen.sed  warehouses. 

•'The contract's •xisting larnu diCne  "nel wortll" 
as  the  excess  of  assets  over  liabilities. 

'  The  contract's  existing  rules  provide  that 
performance  bonds  must  be  in  a  form  approved  hr. 
and  issued  by  sureties  satisiactory  to.  tb«  fafhiwy. 
Under  the  current  rules,  letters  of  credit  must  be  in 
a  form  approved  by  the  CANYCE.  issued  bv  a  bank 
satisfactory  to  the  Exchange  and  wtiMcn  in  fevor  of 
the  CAJvrV'CE  In  addition,  siicb  l«tle»  ol  credji 
must  be  unconditional,  irrevocable,  and  available  to 
be  drawrn  upon  by  the CANTTI  on  demand  b* 
clean  sipht  drafts. 


operator  that  desires  to  increase  the 
number  of  shipping  certificates  it  may 
issue  for  futures  delivery  may  provide 
additional  performance  bonds  or  letters 
of  credit  to  the  Exchange  equal  to  $1 
million. 

The  primary  proposed  amendments 
would  specify  that  the  maximum 
number  of  shipping  certificates  that 
could  be  issued  by  a  CANYCE-licensed 
delivery  facility  will  be  determined  in 
accordance  with  a  CANYO!  specified 
schedule  based  on  the  amount  of 
performance  bonds  or  letters  of  credit 
posted  with  the  Exchange.  The 
minimum  performance  bond  would  be 
$1,000,000,  which  would  permit  the 
facility  posting  such  a  bond  to  issue  and 
have  outstanding  up  to  44  shipping 
certificates.  The  schedule  specifying  the 
maximum  number  of  shipping 
certificates  that  may  be  issued  forgiven 
dollar  amounts  of  performance  bonds  or 
letters  of  credit  is  set  forth  below: 
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Amount  of  perfomiamce  bond 
or  letter  of  credtt  in  doAars 

Maximum 
No.  of  cer- 
tificates or 
receipts  is- 
suable 

1,000.000 

2,260,000 

3,760,000 „ 

5,260,000 

44 
100 
200 
300 

6,760.000 

8.260,000 _ 

9,760,000 „ 

11,260,000 

400 
500 
600 
700 

The  proposed  amendments  would 
require  ttwt  a  licensed  delivery  facility 
operator  or  owner  must  submit  to  the 
Exchange  a  letter  of  credit  or 
performance  bond  issued  by  a  bank, 
insurance  company  or  other  financial 
institution  that  is  acceptable  to  the 
CANYCE.  The  proposed  amendments 
specify  that  such  bonds  or  letters  of 
credit  must  be  approved  by  a  special 
Exchange  committee.*  The  CANYCE 
also  is  proposing  amendments  to  certain 
other  Exchange  rules  to  facilitate 
implementation  of  the  above-noted 
proposed  financial  requirements. 

The  CANYCE  indicates  that  the 
purpose  of  tl.e  proposed  amendments  is 
to  better  protect  the  holders  of  shipping 
certificates  and  warehouse  receipts 
against  performance  failure  on  the  part 
of  a  CANYCE-licrensed  delivery  facility 
and.  therefore,  increase  the  confidence 


"The  proposed  amendments  also  would  specify- 
that  the  above-noted  special  committee  shall  consist 
of  a  minimum  of  seven  and  a  maximum  of  ten 
meoiban.  with  each  nambef  and  the  committee's 
chairman  being  appoimed  by  the  CANYCE's 
F^sidjot.  Under  the  proposed  amendments,  the 
special  oonanittee  would  have  aathority  to  decide 
all  naners  pertaining  to  tbe  financial  requircBMnts 
of  CAN  YCE-licenssd  delivery  facilities. 


of  shipping  certificate  and  warehouse 
receipt  holders  in  the  FCOJ  futures 
market.  The  Exchange  also  indicates 
that  the  proposed  amendments  will 
simplify  the  contract's  financial 
requirements  for  CANYCE-Hcensed 
delivery  facility  operators. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington,  DC  20561. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretarial  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  matferials  submitted  by  the 
CANYCE  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  part  145  (1987)).  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC  on  March  17. 

1995. 

Blake  Iipei, 

Acting  Director. 

[FR  Doc.  95-72fe2  Filed  3-23-95:  8:45  am] 
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Applications  of  tt>e  Chicago  Board  of 
Trade  as  a  Contract  Marie et  in  Futures 
and  Options  on  30-year/2-Year,  30- 
Year'5-Year,  30-Year/lO-Year,  10- Year/ 
2-Year,  10- Year/5- Year,  and  5- Year/2- 
Year  UJS.  Treasury  Yield  Curve 
Spreads 

AGENCY:  Commodity  Futures  Trading 

Commission, 

ACTON:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SU4IMARY:  The  Chicago  Board  of  Trade 
(CRT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in  six 
Treasury  yield  curve  spread  futures  and 
futures  option  contracts.  The  contracts 
will  be  based  on  the  following  yield 
curve  spreads:  30-Year/2-Year,  30- Year/ 
5- Year.  30- Year/ 10- Year.  lO-Year/2- 


Year,  lO-YeaiVS-Year,  and  5-Year/2- 
Year.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1995. 

ADDRESSES:  Interested  persons  should 
submit  their  \'iews  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBT 
Treasury  yield  curve  spread  contracts. 

FOR  FURTHER  INFORMATION  COMTACT^ 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC  20581 .  telephone  202- 
254-7303. 

SUPPt-QyiENTAny  infojwiUTIom:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  street, 
N.W.,  Washington.  D.C  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBT,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW,  Washington.  DC  20581  by 
the  specified  date. 


alt(!maiiv(!S  wnicn  woitioaccompiisn 
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Issued  in  Washington,  DC,  on  March  17. 
1995. 

BUk>  Imel, 
Acting  Director. 
(FR  Doc.  95-7263  Filed  3-23-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Offic«  of  the  Secretary 

Defense  Science  Board  1995  Summer 
Study  Task  Force  on  Technology 
Investments  for  21  st  Century  Military 
Superiority.  Hostile  Capabilities  Team 

action:  Notice  of  advisory  committee 
meetings.  


SUMMARY:  The  Defense  Science  Board 
1995  Summer  Study  Task  Force  on 
Technology  hivestments  for  21st 
Century  Military  Superiority,  Hostile 
Capabilities  Team  will  meet  in  closed 
session  on  April  4-5. 1995  at  the 
Pentagon.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  focus  on  those  R&D 
investments  that  must  be  made  now  so 
as  to  assure  a  technology  base  in  the 
year  2000  capable  of  providing  U.S. 
military  superiority  in  the  21st  century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988).  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  20, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-7222  Filed  3-23-95:  8:45  am) 

MLLMOCOOC  S000-04-M 


Second  Meeting  of  the  Semiconductor 
Technology  Council 

ACTION:  Notice:  Change  of  meeting 
location. 

SUMMARY:  ARPA  published  a  notice  on 
March  16.  1995  (60  FR  24271).  There  is 
a  change  of  location  and  time  of  the 
open  session.  In  all  other  respects  the 
notice  is  unchanged.  The  open  session 
will  be  held  from  3:30  to  4:00  p.m. 
DATES:  March  28.  1995. 


ADDRESSES:  1300  N.  17th  Street.  Suite 
1450,  Arlington.  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Lance  Glassner.  Director,  ARPA/ 
ESTO.  3701  N.  Fairfax  Drive,  Arlington. 
VA  22203-1714;  telephone:  703/696- 
2213. 

Dated:  March  21. 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-7332  Filed  3-23-95;  8:45  ami 

MLUNO  COM  8000  04  M 

Office  of  the  Secretary  of  Defense 

Privacy  Act  of  1974;  Addition  and 
Alteration  of  Systems  of  Records 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  an  addition  and 
alteration  of  systems  of  records. 

SUMMARY:  The  Department  of  Defense  is 
adding  one  system  of  records  notice  and 
altering  another  in  its  inventory  of 
Privacy  Act  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 

DATES:  These  actions  will  be  effective 
April  24,  1995.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer.  Washington 
Headquarters  Services.  Correspondence 
and  Directives  Division.  Records 
Management  Division,  1155  Defense 
Pentagon,  Room  5C315,  Washington,  DC 
20301-1155.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  new  and  alteration 
system  reports,  as  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act  of  1974.  as 
amended,  were  submitted  on  March  13, 
1995.  to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals.'  dated  July  25.  1994  (59  FR 
37906.  July  25.  1994). 


Dated:  March  17, 1995. 


Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DOC  04 

SYSTEM  NAME: 

Industrial  Personnel  Security 
Clearance  Case  Files  (March  24.  199J 
59  FR  13941). 

CHANGES 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Personnel  Security  Clearance 
Adjudication  Files.' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency.  Department  of  Defense.  4015 
Wilson  Boulevard.  Suite  300.  Arlington. 
VA  22203-1995; 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  6946  Van  Nuys  Boulevard, 
Suite  124.  Van  Nuys.  CA  91405-3935; 
and 

Defense  Office  of  Hearings  and 
Appeals.  Defense  Legal  Services 
Agency,  3990  East  Broad  Street. 
Building  306.  Columbus.  OH  43216- 
5007. 

Decentralized  inactive  segments  are 
held  at  the  Washington  National 
Records  Center,  and  at  the  U.S.  Army 
Investigative  Records  Depository.  Fort 
Meade,  MD  20755.  Automated  Joint 
Adjudicative  Clearance  System  records 
are  maintained  on  a  system  V5-02, 
Defense  Central  Index  of  Investigations, 
at  Defense  Investigative  Service. 
Personnel  Investigations  Center, 
Baltimore.  MD,  with  access  by  computer 
terminals  at  Defense  Office  of  Hearings 
and  Appeals  (DOHA)  locations.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  and  replace  entry  with  'Current 
and  former  Federal  Government, 
contractor,  state  and  local  government 
employees  and  other  persons  whose 
security  clearance  or  trustworthiness 
cases  are  referred  to  the  Defense  Office 
of  Hearings  and  Appeals.' 
•        •        •        *        • 

AUTHORITY  FOR  MAIHTENAMCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  140;  31  U.S.C.  1535;  Executive 
Orders  10865.  as  amended.  10450.  as 
amended.  12829,  and  9397.' 


PURPOSE4S): 

Delete  entry  and  replace  with  'These 
records  are  collected  and  maintained  to 
determine  whether  the  granting  or 
retention  of  a  security  clearance  to  or 
affirmative  trustworthiness  decision  for 
an  individual  is  dearly  consistent  uith 
the  national  interest;  to  record 
adjudicative  actions  and 
determinations;  to  record  proc-essing 
steps  taken  and  processing  time;  to 
prepare  statistical  listings  and 
summaries;  to  document  due  process 
actions  taken;  to  assist  authorized  DoD 
Consulting  Psychiatrists  to  compile 
evaluations  and  reports;  to  respond  to 
inquiries  from  within  the  executive  and 
legislative  branches  when  the  inquiry  is 
made  at  the  request  of  the  individual  or 
for  official  purposes;  to  monitor  and 
control  adjudicative  actions  and 
processes. 

Automated  case  status  system  and 
card  files  are  used  to  record  statistics, 
provide  location  and  status  and  internal 
identification  of  cases,  to  prepare 
listings  and  statistical  reports  and 
summaries,  and  to  monitor  work  flow 
and  actions.' 

ROUTINE  USES  OF  RECORDS  MAIKTAINcO  IN  THE 
SYSTEM,  B«CLUDP«  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  'In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act.  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552aa)M3)  as  follows: 

Case  files  referred  by  Federal 
Emergency  Management  Agency 
(FEMA)  for  adjudication  by  DOHA  are 
provided  to  FEMA  when  action  is 
completed,  along  with  recommended 
clearance  ctedsions. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this    . 
system.' 


RETENTION  AW)  DISPOSAL: 

Delete  entry  and  replace  with 
'Completed  case  files  are  returned  to 
non-DoD  agencies  and  are  subject  to 
records  ret«ition  schedules  of  the 
owning  agency  after  completion  of 
DOHA  action.  Copies  of  case  summaries 
and  recommended  adjudication 
decisions  and  anciltery  documents  for 
all  cases  are  retained  Hot  internal 
reference  puiposes  by  DOHA  personnel. 
Industrial  security  and  trustworthiness 
cases  are  retained  at  IX3HA  for  two 
years  aier  annual  cutoffs,  then  are 
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Washington  National  Records  Center 
and  then  destroyed. 

Inactive  Department  of  Defense  case 
files  prior  to  1982  are  maintained  at  the 
U.S.  Army  Investigative  Recotxis 
Repository.  Ft.  Meade.  MD  20755. 
Automated  case  tracking  records  and 
alphabetical  card  index  files  are 
retained  as  locator  for  active  and 
inactive  cases  and  for  statistical 
purposes.' 


DGC  04 

SYSTEM  NAME; 

Personnel  Security  Clearance 
Adjudication  Files. 

SYSTBtl  L0C.ATV3M: 

Deftinse  Office  of  Hearings  and 
Appeals.  Defense  Legal  Services 
Agency,  Department  of  Defense.  4015 
Wilson  Boulevard,  Suite  300,  Arlington. 
VA  22203-1995; 

Defense  Office  of  Hearings  and 
Appeals.  Defense  Legal  Services 
Agency,  6946  Van  Nuys  Boulevard. 
Suite  124,  Van  Nuys,  CA  91405-3935; 
and 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  3990  East  Broad  Street, 
Building  306,  Columbus,  OH  43216- 
5007. 

Decentralized  inactive  segments  are 
held  at  the  Washington  National 
Records  Center,  and  at  the  U.S.  Army 
Investigative  Records  Depository,  Fort 
Meade.  MD  20755.  Automated  Joint 
Adjudicative  Clearance  System  records 
are  maintained  on  a  system  V5-02, 
Defense  Central  Index  of  Investigations, 
at  Defense  Investigative  Service, 
Personnel  Investigations  Center, 
Baltimore.  MD,  with  access  by  computer 
terminals  at  Defense  Office  o.'"  Hearings 
and  Appeals  (DOHA)  locations. 

CATEOORCS  OF  MDIVIXJALS  COVERED  BY  THE 

SYSTEM: 

Current  and  former  Federal 
Government,  contractor,  state  and  local 
government  employees  and  other 
persons  whose  security  clearance  or 
trustworthiness  cases  are  referred  to  the 
Defense  Office  of  Hearings  and  Appeals. 

CATEGORieS  OF  ACCORDS  M  THE  SYSTEM: 

System  includes  automated  case 
status  reconis  kx  currmt  cases  and 
inactive  cases,  an  alphabetical  card 
index  file  for  records  of  cases  prior  to 
1984  used  for  recording  actions  takea 
and  for  identification  and  location  of 
case  files  within  the  system,  and 
individual  case  files. 

Case  files  include  requests  for 
investigation,  cieerance,  and 
aujuuicatisn;  gcncrsi  corrcapGihicnce 


relating  to  cases;  personnel  security 
questionnaires;  investigative  reports 
prepared  by  various  investigative 
agencies,  which  may  ir)clude 
information  obtained  from  interviews, 
court  documents,  law  enfbroement 
records,  business  records,  and  other 
sources;  medical  and  psychiatric 
records  and  evaluations:  adjudicator's 
case  summaries;  Defense  Industrial 
Security  Clearance  Office  (DISCO) 
referral  recommendations; 
correspondence  between  or  concerning 
applicants  for  clearance  and  DOHA 
elements,  DISCO,  medical  facilities, 
DoD  Psychiatric  Consultants, 
investitive  agencies,  Military 
Departments,  other  DoD  Components 
and  Federal  agencies.  Personnel 
Security  Specialists.  Department 
Counsel,  Administrative  Judges.  Appeal 
Board,  and  elements  of  the  Office  of  the 
Secretary  of  Defense  and  Defense 
Investigative  Service;  written 
interrogatories  and  Statements  of 
Reasons  (SIR)  to  applicants,  with 
replies,  pleadings  or  correspondence 
filed  and  served  on  all  parties. 
recommendations,  summaries,  and 
records  of  adjudicative  actions; 
transcripts  of  hearings;  exhibits 
admitted  into  evidence:  decisions  of 
Administrative  Judges  and  Appeal 
Boards;  and  such  other  matter  as  may  be 
included  in  the  record. 

AUTHORITY  FOR  MAMTEMAMCC  OF  THE  SYSTEM: 

10  U.S.C.  140;  31  U.S.C.  1535; 
Executive  Orders  10865.  as  amended. 
10450,  as  amended,  12829,  and  9397. 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  determine  wrhether  the 
granting  or  retention  of  a  security 
clearance  to  or  affirmative 
trust  wcffthiness  decision  for  an 
individiial  is  clearly  consistent  uith  the 
national  interest;  to  record  adjudicative 
actions  and  determinations;  to  record 
processing  steps  taken  and  processing 
time;  to  prepare  statistical  listings  and 
summaries;  to  document  due  process 
actions  taken;  to  a.ssist  authorized  DoD 
Consulting  Psychiatrists  to  compile 
evaluations  and  reports;  to  respond  to 
inquiries  from  within  the  executive  and 
legislative  brandies  when  the  inquiry  is 
made  at  the  request  of  tiie  individual  or 
for  official  purposes;  to  monitor  and 
control  adjudicative  actioos  and 
processes. 

Automated  case  status  system  and 
card  files  are  used  to  reoard  statistics, 
provide  iocation  and  status  and  internal 
identification  of  cases,  to  prepare 
listings  and  statistical  repwts  and 
summaries,  and  to  monitor  w«k  flow 
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ROUTME  uses  Of  RECOBDS  »«*IKTAIH€D  IN  THE 
SYSTEM,  MCLUDMQ  CATEOO«IES  Of  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Case  files  referred  by  Federal 
Emergency  Management  Agency 
(FEMA)  for  adjudication  by  DOHA  are 
provided  to  FEMA  when  action  is 
completed,  along  with  recommended 
i:learance  decisions. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  ANO  PfUCnCES  FOR  STORINO. 
RETRIEVtW.  ACCE88WQ,  RETAININQ,  ANO 
OtSPOStNO  Of  RECOAOS  t4  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders,  and  on  file  cards;  electronic 
records  are  stored  on  magnetic  or 
optical  media;  certain  automated 
records  are  maintained  on  magnetic 
tapes  and  disks  at  Defense  Investigative 
Service.  Personnel  Investigations 
Center,  BaUimore.  MD. 

RETRIEV  ability: 

Filed  alphabetically  by  name,  or  by 
case  number.  Access  to  computer  data 
may  be  made  by  name  and  Social 
Security  Number  and  a  combination  of 
name  and  other  personal  identifying 
data. 

SAfEQUAROS: 

Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorized 
personnel.  Except  for  a  small  number  of 
records  that  are  classified  and  need  to 
be  safeguarded  as  classified  materials, 
all  other  records  are  stored,  processed, 
transmitted  and  protected  as  the 
equivalent  of  For  Official  Use  Only 
information.  Records  are  accessed  by 
the  custodian  of  the  record  system  and 
by  persons  responsible  for  servicing  the 
system,  who  are  properly  screened  and 
have  a  need-to-know.  Computer 
hardware  is  located  in  controlled  areas 
with  access  limited  to  authorized 
personnel.  Computer  access  is  via 
dedicated  data  circuits  with  password 
control.  Individual  passwords  are 
changed  periodically  and  upon 
departure  of  personnel.  The  dedicated 
data  feature  prevents  access  from 
standard  dial-up  telephones.  Automated 
systems  are  operated  by  DOHA  and  by 
the  Defense  Investigative  Service. 
Personnel  Investigations  Center, 
Information  Systems  Division.  Only 


DOHA  personnel  are  given  the  security 
level  on  the  computer  system  needed  to 
amend,  add.  alter,  change  or  delete 
DOHA  records.  Other  authorized 
contributors  and  users  of  the  Defense 
Central  Index  of  Investigations  have 
read-only  access  to  DOHA  case  status 
records  in  the  system. 

RETENTION  ANO  DISPOSAL: 

Completed  case  files  are  returned  to 
non-DoD  agencies  and  are  subject  to 
records  retention  schedules  of  the 
owning  agency  after  completion  of 
DOHA  action.  Copies  of  case  summaries 
and  recommended  adjudication 
decisions  and  ancillary  documents  for 
all  cases  are  retained  for  internal 
reference  purposes  by  DOHA  personnel. 
Industrial  security  and  trustworthiness 
cases  are  retained  at  DOHA  for  two 
years  after  annual  cut-offs,  then  are 
retired  for  twenty  years  at  the 
Washington  National  Records  Center 
and  then  destroyed. 

Inactive  Department  of  Defense  case 
files  prior  to  1982  are  maintained  at  the 
U.S.  Army  Investigative  Records 
Repository,  Ft.  Meade,  MD  20755. 
Automated  case  tracking  records  and 
alphabetical  card  index  files  are 
retained  as  locator  for  active  and 
inactive  cases  and  for  statistical 
purposes. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Director,  Defense  Office  of  Hearings 
and  Appeals.  PO  Box  3656.  Arlington. 
VA  22203-1995. 


me  is  true,  complete,  and  accurate  to  the 
best  of  my  knowledge  and  belief  and 
this  request  is  made  in  good  faith.  I 
understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisonment  or  both.' 
(Signature). 

Some  records  may  be  made  available 
for  review  at  DOHA  Headquarters,  upon 
appointment  made  with  Director. 
Individual  must  present  picture 
identification,  such  as  a  valid  driver's 
license. 

CONTESTINO  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  apf)ealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from 
investigative  reports  from  Federal 
investigative  agencies;  personnel 
security  records  and  correspondence; 
medical  and  personnel  records,  reports 
and  evaluations;  correspondence  from 
contractors,  employers,  organizations  of 
assignment  and  Federal  agencies.  DoD 
organizations,  agencies  and  offices;  from 
individuals,  their  attorneys  or 
authorized  representatives;  from 
witnesses  at  hearings  or  documentary 
evidence  made  part  of  the  hearing 
record. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
Defense  Office  of  Hearings  and  Appeals. 
PO  Box  3656.  Arlington.  VA  22203- 
1995. 

Individual  should  provide  their  full 
name  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  requests  to  the  Director,  Defense 
Office  of  Hearings  and  Appeals.  PO  Box 
3656,  Arlington,  VA  22203-1995. 

Individuals  should  provide  their  full 
name,  and  any  former  names  used,  date 
and  place  of  birth,  Social  Security 
Number. 

Requests  must  be  signed  and 
notarized  or.  if  the  individual  does  not 
have  access  to  notary  services,  preceded 
by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  form:  'I 
certify  that  the  information  provided  by 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  record  system  may  be 
exempt  under  5  U.S.C.  552a(k)(5).  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  according 
to  the  requirements  of  5  U.S.C. 
553(b)(1).  (2).  and  (3).  (c)  and  (e)  and 
published  in  32  CFR  part  311.  For 
additional  information  contact  the 
system  manager. 
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SYSTEM  NAME: 

Hearings  and  Appeals  Case  Files. 

SYSTEM  location: 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  Department  of  Defense.  4015 
Wilson  Boulevard,  Suite  300.  Arlington. 
VA  22203-1995; 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  6946  Van  Nuys  Boulevard, 
Suite  124.  Van  Nuys,  CA  91405-3935; 
and 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 


Agency,  3990  East  Broad  Street. 
Building  306.  Columbus.  OH  43216- 
5007. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Beneficiaries  and  providers  under 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  that  have  unresolved 
disputes  with  the  Office  of  CHAMPUS 
(OCHAMPUS); 

(2)  Students  in  the  Department  of 
Defense  Dependent  Schools  (DoDDS) 
overseas  and  Section  6  schools  and  their 
sponsors. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

CHAMPUS-related  categories  include: 
Appointment  memoranda  and 
transmittal  correspondence;  case  files; 
petitions  and  answers  to  petitions; 
exhibits  admitted  into  evidence;  written 
transcripts  or  electronic  records  of 
hearings;  pleadings  or  correspondence 
properly  filed  and  served  on  all  parties; 
claims  and  all  other  pertinent  materials 
relating  to  a  claim;  billings,  applications 
or  approval  forms;  medical  records, 
family  history  files;  such  other  matter  as 
the  hearing  officer  may  include  in  the 
record,  rulings  or  orders  issued  by  the 
hearing  office,  and  the  hearing  officer's 
written  decision. 

Education-related  categories  include: 
Records  pertaining  to  students  attending 
DoD-operated  dependent  schools  in  case 
files  pertaining  to  hearings  and  appeals 
conducted  pursuant  to  appendix  C  to  32 
CFR  part  80.  Special  Education  Children 
with  Disabilities  Within  the  Section  6 
School  Arrangements;  32  CFR  part  57, 
Education  of  Handicapped  Children  in 
DoD  Dependent  Schools;  or  32  CFR  part 
56,  Nondiscrimination  on  the  basis  of 
Handicap  in  Programs  and  Activities 
Assisted  or  conducted  by  the 
Department  of  Defense,  to  afford 
impartial  due  process  hearings  and 
administrative  appeals  on  the  early 
intervention  services  or  identification, 
evaluation,  and  educational  placement 
of,  and  free  appropriate  public 
education  provided  to  a  disabled  child; 
documents  associated  with  such 
hearing,  including:  Appointment 
memoranda  and  transmittal 
correspondence;  petitions  and  answers 
to  petitions,  the  written  transcript  or  the 
electronic  record  of  the  hearing,  exhibits 
admitted  into  evidence;  pleadings, 
written  submissions  or  correspondence 
properly  filed  and  served  on  all  parties, 
such  other  matter  as  the  hearing  officer 
may  include  in  the  record,  rulings  or 
orders  issued  by  the  hearing  office,  the 
hearing  officer's  written  decision; 
documents  associated  with 
administrative  appeals  from  the  hearing 
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officer's  written  decision;  including  the 
administrative  record  on  appeal, 
pleadings,  written  submissions  or 
correspondence  properly  filed  and 
served  on  all  parties,  rulings  or  orders 
issued  by  the  appeal  board,  and  the 
appeal  board's  written  decision. 

Common  to  both  categories, 
automated  case  status  records  for 
current  cases  and  inactive  cases  are 
used  to  provide  location  and  status  and 
internal  identification  of  cases,  to 
prepare  listings  and  internal  statistical 
reports,  and  to  monitor  workflow  and 
case  handling  actions. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  140  and  E.O.  9397. 
PURPOSE(S): 

Records  are  collected  and  maintained 
to  support  claims  resolution  and 
impartial  due  process  hearings/and  or 
ancillary  proceedings  to  parties 
requesting  them  and  to  provide 
decisions  to  those  parties  involved  in 
the  hearings;  to  record  processing  steps 
taken  and  processing  time;  to  prepare 
statistical  listings  and  summaries;  to 
document  due  process  actions  taken;  to 
respond  to  inquiries  from  offices  within 
the  executive  and  legislative  branches 
when  the  inquiry  is  made  at  the  request 
of  the  individual,  or  for  official 
purposes;  to  monitor  and  control 
adjudicative  actions  and  processes. 

The  automated  case  tracking  system  is 
used  to  record  statistics,  provide 
location  and  status  and  internal 
identification  of  cases,  to  prepar^t 
listings  and  internal  statistical  reports, 
and  to  monitor  work  flow  and  case 
handling  actions. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  di.sclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginni.ng  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders,  and  on  file  cards;  electronic 
records  are  stored  on  magnetic  or 
optical  media 


RETRIEVABnJTY: 

Filed  alphabetically  by  beneficiary,    - 
provider,  child's  or  sponsor's  name. 
Social  Security  Number,  or  by  case 
number.  Access  to  computer  data  may 
be  made  by  name.  Social  Security 
Number,  or  a  combination  of  other 
personal  identifying  data. 

SAFEGUARDS: 

Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorized 
personnel.  All  records  are  stored, 
processed,  transmitted  and  protected  as 
the  equivalent  of  For  Official  Use  Only 
information.  Records  are  accessed  by 
the  custodian  of  the  record  system  and 
by  persons  responsible  for  using  or 
servicing  the  system,  who  are  properly 
screened  and  have  a  need-to-know. 
Computer  hardware  is  located  in 
controlled  areas  with  access  limited  to 
authorized  personnel.  Computer  access 
is  via  dedicated  data  circuits  with 
password  control.  Individual  passwords 
are  changed  periodically  and  upon 
departure  of  personnel.  The  dedicated 
data  feature  prevents  access  from 
standard  dial-up  telephones. 

RETENTION  AND  DISPOSAL: 

.Along  with  decisions  and  other 
materials  developed  during  DOHA 
processing  of  cases,  the  original  case 
files,  tapes,  exhibit  files,  and  associated 
documentation  are  returned  to 
OCHAMPUS  and  the  DoD  Education 
Activity  and  are  subject  to  records 
retention  schedules  of  the  owning 
agency  after  completion  of  DOHA 
action.  Copies  of  decisions  and  audio 
tapes  are  de-stroyed  when  no  longer 
needed  for  reference  purposes  but  not 
later  than  6  years  after  rendering  a 
decision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Defense  Office  of  Hearings 
and  Appeals,  PO  Box  3656,  Arlington. 
VA  22203-1995. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals. 
PO  Box  3656.  Arlington,  VA  22203- 
1995. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  them.selves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals. 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 

Individual  should  provide  full  name 
and  any  former  names  used,  date  and 
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place  of  birth,  and  Social  Security 
Number. 

Some  records  may  be  made  available 
for  review  at  DOHA  Headquarters  upon 
appointment  made  with  the  Director. 
Individual  must  be  able  to  provide 

fiicture  identification  or  a  vahd  driver's 
icense. 

Requests  must  be  signed  and 
notarized  or.  if  the  individual  does  not 
have  access  to  notary  services,  preceded 
by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  form:  "I 
certify  that  the  information  provided  by 
me  is  true,  complete,  and  accurate  to  the 
best  of  my  knowledge  and  belief  and 
this  request  is  made  in  good  faith.  I 
understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisonnwnt  or  both. 
(Signature).' 

cowmrmo  recoao  pmxcimmics: 

Tho  OSD's  rultjs  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOOfMCS: 

For  OCHAMPUS  Cases:  Case  files 
referred  by  OCHAMPUS  to  DOHA 
Administrative  Judges;  correspondence 
and  supplementary  material  from 
DOHA  to  the  parties  in  connection  with 
the  handling  of  the  case: 
correspondence,  pleadings,  written 
Submissions  and  evidence  associated 
with  hearings  from  parties  to  such 
proceedings;  DoD  correspondence 
associated  with  receipt  and  transmittal 
of  case  files. 

For  DoD  Education  Activity  Cases: 
Case  files  assigned  to  IXDHA 
Administrative  judges  for  hearing  and/ 
or  administrative  appeals; 
correspondence  and  supplementary 
material  from  DOHA  to  the  parties  in 
connection  with  the  handling  of  the 
case;  correspondence,  pleadings,  written 
submissions  and  evidence  associated 
with  hearings  or  appeals  from  parties  to 
such  proceedings;  rulings,  orders,  and 
written  decisions  from  hearing  officers 
or  appeal  board;  correspondence  from 
individuals,  their  attorneys,  or 
authorized  representatives;  and  DoD 
correspondence  associated  with  receipt 
and  tran.smittal  of  case  files, 

Exemvom  claimeo  for  the  system: 

None. 
IFR  Doc  95-7224  Filed  J-23-95;  8;4S  am) 

BtLUMO  COOC  M0«-*4-r 


Department  of  the  Army 

Office  of  the  Secretary;  Draft 
Environmental  Impact  SUtement  for 
Disposal  and  Reuse  of  Army  Materials 
Technology  Laboratory,  Walertown, 
MA 

agency:  Department  of  Defense.  United 

States  Army. 

action:  Notice  of  availability. 

summary:  In  accordance  with  Public 
Law  100-526,  the  Defense  Base  Closure 
and  Realignment  Act  of  1988,  the 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Army  Materials  Technology 
Laboratory  and  transfer  of  laboratory 
missions  to  Aberdeen,  Maryland,  and 
Hampton,  Virginia.  This 
recommendation  became  law  January  5. 
1989.  Subject  document  focuses  on  the 
environmental  impacts  and  mitigations 
asso<:iated  with  the  disposal  and  reuse 
of  Army  Materials  Technology 
Laboratory. 

There  would  be  no  significant  impacis 
in  connection  with  any  of  the  disposal 
alternatives  or  reuse  scenarios.  The 
proposed  action  of  disposal  would  not 
contribute  to  significant  cumulative 
impacts. 

A  scoping  meeting  was  held  in 
Watertown,  on  February  4.  1993.  Public 
notices  requesting  input  and  comments 
from  the  public  were  issued  in  the 
regional  area  surrounding  the 
laboratory. 

DATES:  Written  public  comments  and 
suggestions  received  within  45  days  of 
this  Notice  of  Availability  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  the  United  States 
Army  Materiel  Command.  Attn:  Mr. 
James  Davidson.  5001  Eisenhower 
Avenue.  Alexandria.  Virginia  22333- 
0001. 

FOR  FURTHER  MFOMIATION  CONTACT:  Mr. 
Paul  Wilbur,  (703)  847-4000. 

DatL-d:  March  20, 1995. 
Lewis  D.  Walker. 

Deputy  Assistant  St^retary  of  the  Army 
(Environment,  Safety  and  Occupational 
Hpohhl  OASA  (lUrE). 
IFR  Doc.  95-7330  Filed  3-23-95;  8:45  ami 
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Office  of  the  Secretary;  Draft 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  Jefferson 
Proving  Ground,  IN 

AGENCY:  Department  of  Defense.  United 
States  Army. 


ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  100-526.  the  Defense  Base  Closure 
and  Realignment  Act  of  1988.  the 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Jefferson  Proving  Ground  and  transfer 
of  missions  to  Yuma  Proving  Ground, 
Arizona.  This  recommendation  became 
law  on  January  5.  1989.  Subject 
document  focuses  on  the  environmental 
impacts  associated  with  the  disposal 
and  reuse  of  Jefferson  Proving  Ground. 

There  would  be  no  significant  impacts 
in  connection  with  any  of  the  three 
disposal  alternatives.  High  intensity 
reuse  of  Study  Areas  2  through  6.  8,  and 
10  would  result  in  long  term  significant 
direct  adverse  impacts  on  land  use. 
High  intensity  reuse  of  Study  Areas  2 
through  8,  10,  and  12  would  result  in 
long  term  significant  direct  adverse 
impacts  on  utiUties  and  solid  waste  and 
biological  resources. 

Medium  intensity  reuse  of  Study 
Areas  3  through  6.  8,  and  10  would 
result  in  long  term  significant  direct 
adverse  impacts  on  utilities  and  solid 
waste.  Medium  intensity  reuse  of  Study 
Area  7  would  result  in  long  term 
significant  direct  adverse  impacts  on 
pubic  health  and  safety.  High  intensity 
reuse  of  Study  Areas  3  through  6.  8,  and 
10  would  resuh  in  long  term  significant 
indirect  adverse  impacts  on  land  use. 
The  proposed  action  of  disposal  would 
not  contribute  to  significant  cumulative 
impacts. 

A  scoping  meeting  was  held  in 
Madison.  Indiana  on  February  11,  1993. 
Public  notices  requesting  input  and 
comments  from  the  public  were  issued 
in  the  regional  area  surrounding 
Jefferson  Proving  Ground. 

DATES:  Written  public  comments  and 
suggestions  received  within  45  days  of 
this  Notice  of  Availability  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  Copies  of  the  I>aft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  the  United  States 
Army  Materiel  Command,  Attn:  Mr. 
James  Davidson,  5001  Eisenhower 
Avenue,  Alexandria,  Virginia  22333- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Wilbur,  (703)  847-4000. 

Dated:  March  20. 1995. 
Lewis  D.  Walker, 

Depu  ty  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupatiorml 
Health).  OASA  (IL&E). 
IFR  Doc.  95-7329  Filed  J-23-95:  8:45  ami 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the  Armed 
Forces  Retirement  Home  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  Armed  Forces 
Retirement  Home  (AFRH)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 
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SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  public  notice  of  a  computer 
matching  program  between  AFRH  and 
DoD  that  certain  records  are  being 
matched  by  computer.  The  record 
subjects  are  AFRH  resident  whose 
average  age  is  70  years,  and  many  have 
physical  or  mental  impairments;  thus,  it 
has  been  found  that  requested  income 
information  submitted  by  residents  are 
not  reliable,  or  is  difficult  or  impossible 
to  acquire.  A  computer  match  will 
provide  accurate  benefit  information  on 
the  residents.  This  is  a  pilot  project  and 
no  figures  are  available  at  this  time.  No 
cost-benefit  analysis  has  been 
accomplished  for  this  match  and  a 
waiver  of  the  analysis  was  granted  by 
the  respective  agency  Data  Integrity 
Boards.  By  actually  conducting  a 
verification  of  Federal  payments  to 
residents,  the  AFRH  can  accurately  and 
fairly  determine  and  fix  the  individual 
fees  from  time  to  time  as  required  by 
law. 

DATES:  This  proposed  action  will 
become  effective  April  24,  1995.  and  the 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920.  1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aurelio  Nepa.  Jr.  at  telephone  (703) 
607-2943. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  the 
DMDC  and  AFRH  have  concluded  an 
agreement  to  condqct  a  computer 
matching  program  between  die  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
verification  of  Federal  payments  to 
residents.  The  match  will  yield  the 
benefit  information  on  the  residents  so 
that  AFRH  can  accurately  and  fairly 
determine  and  fix  the  individual  fees 
from  time  to  time  as  required  by  law. 
Computer  matching  appeared  to  be  the 
most  efficient  £md  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  AFRH  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Budget 
Officer,  Management  Information 
Systems,  Armed  Forces  Retirement 
Home.  3700  North  Capitol  Street,  NW. 
Washington,  DC  20317-0002. 
Telephone  (202)  722-3216. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19.  1989. 


The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  March  10.  1995,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals.' 
dated  July  15.  1994  (59  FR  37906.  July 
25,  1994).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 


Dated:  March  17.  1995. 

Patricia  I.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Between  the  Armed  Forces 
Retirement  Home  and  the  Department 
of  Defense  for  Verification  of  Federal 
Payments  to  Residents 

A.  Participating  agencies: 
Participants  in  this  computer  matching 
program  are  the  Armed  Forces 
Retirement  Home  (AFRH)  and  the 
Defense  Manpower  Data  Center  (DMDC) 
of  the  Department  of  Defense  (DoD).  The 
AFRH  is  the  source  agency,  i.e..  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
specific  recipient  activity  or  matching 
agency,  i.e..  the  agency  that  actually 
performs  the  computer  matching. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  this  agreement,  the 
conditions  will  be  established  under 
which  the  DoD,  VA  and  OPM  agree  to 
a  computer  matching  program  for  the 
disclosure  of  military  retired  or  retainer 
pay,  civil  service  annuity,  and 
compensation  or  pension  from  the  VA 
for  the  residents  of  the  AFRH,  which 
includes  the  United  States  Soldiers'  and 
Airmen's  Home  (USSAH)  and  the 
United  States  Naval  Home  (USNH).  This 
disclosure  will  provide  the  AFRH  with 
information  necessary  to  verify  the 
payment  information  currently  provided 
by  residents  for  the  computation  of  their 
monthly  fee.  and  identify  any 
unreported  benefit  payments  received 
by  residents. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Armed  Forces 
Retirement  Home  Act  of  1991,  Pub.  L. 
101-510.  24  U.S.C.  401-t41.  The  law 
also  incorporated  the  U.S.  Naval  Home 
and  the  U.S.  Soldiers'  and  Airmen's 
Home  into  a  single  independent 
establishment  in  the  Executive  branch 
of  the  Federal  government  as  the  Armed 
Forces  Retirement  Home. 

D.  Records  to  fee  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended.  5  U.SC.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

The  AFRH  will  use  personal  data 
from  the  Privacy  Act  record  system 
identified  as  AFRH-1.  entitled  'Armed 
Forces  Retirement  Home  Resident  Fee 
Maintenance  System"  last  published  in 
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the  Federal  Register  at  58  PR  68629  on 

December  28.  1993. 

DMDC  will  use  personal  data  from  the 
record  system  identified  as  S322.10 
DMDC,  entitled  Defense  Manpower 
Data  Center  Data  Base."  last  published  in 
the  Federal  Register  at  59  FR  55462  on 
November  7.  1994 

A^ncies  must  publish  routine  uses 
pursiiant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Otherwise  they  must 
obtain  the  written  consent  of  the  record 
subjects  to  disclose  outside  the  agency. 
Moreover,  the  routine  use,  with  respect 
to  the  disclosure  of  a  record,  must  be 
compatible  with  the  purpose  for  which 
it  was  collected. 

E.  Description  of  computer  matching 
program:  The  AFRH.  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  computer  tape  which  contains 
the  name.  SSN  and  date  of  birth  of  each 
resident.  Upon  receipt  of  the  computer 
tape  file  of  residents,  DMDC  will 
perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  AFRH  Hie 
against  a  DMDC  computer  database  of 
personnel/employment/ pay  records  of 
all  uniformed  services  officers  and 
enlisted  personnel  who  served  on  active 
duty  or  retired,  including  individuals 
receiving  any  Federal  compensation, 
pension  or  annuity  from  the  VA  or 
OPM.  Matching  records  (hits)  based  on 
the  SSN.  will  produce  the  member's 
military  retired  or  retainer  pay,  civil 
service  annuity  and  VA  compensation 
and  pension.  The  match  results  will  be 
furnished  to  AFRH.  AFRH  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  Hie  are  consistent  with 
AFRH's  source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  AFRH  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification  and  the  amount  of  Federal 
payment  received  by  the  resident  as  a 
result  of  the  match. 

The  AFRH  will  provide  a  magnetic 
computer  tape  in  a  format  defined  by 
DMDC  on  a  semiannual  basis.  This  file 
will  contain  the  name  and  SSN  of 
approximately  2.700  residents  whose 
records  DMDC  will  verify. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  the  VA  compensation  and 
pension  records  on  military  retirees;  and 
the  OPM  compensation  and  annuity 
records  on  military  retirees. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 


program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
re<*ipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  lomment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  AFRH 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920,  1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
Telephone (703) 607-2943. 
jFR  Dtic.  95-7223  Filed  3-23-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Intormation 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 

collection  requests. 

summary:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  24, 
1995 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  I7th 
Street,  NVV.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  ).  Slierrill. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 


Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  j.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
■  (iDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  otthc 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  colle<:tion, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

DatPfl;  March  20, 1995. 
Gloria  Parker, 
Dim  tor.  Information  Resources,  Croup. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Lender's  Interest  and  Special 
Allowance  Request.  * 

Frequency:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Reporting  Burden: 
Responses:  10,544. 
Burden  Hours.  102,804. 

Recordkeeping  Burden: 
Rernrdkeeprrs:  0. 
Burden  Hours:  0. 

Abstract:  The  Lender's  Interest  and 
Special  Allowance  Request  and 
Report  (ED  Form  799)  is  used  by 
approximately  9.000  lenders 
participating  in  the  Title  IV.  P.irt  B 
loan  programs.  The  ED  Form  799  is 
used  to  pay  interest  and  special 
allowance  to  holders  of  the  Part  B 


loans;  and  to  capture  quarterly  d^a 
from  a  lender's  loan  portfolio  for 
financial  and  budg^ary  projections. 

jFR  Doc.  95-7280  Filed  3-23-95;  845  ami 

BILLMO  CODE  4000-C1-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
( ollection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
propos«'d  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  a(xx>rdanc;e  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Offit.-e  of 
Management  and  Budget  (OMB)  has 
been  requested  by  Maitii  24,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Offitx  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budgets  725  17th 
Street  NNV.,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
inicHTnation  collection  request  should  be 
addressed  to  Patrick  ).  Sberrill. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202^1651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  t-nstem  tinie, 
Monday  through  Friday. 
SUPPLEKKNTAHY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
■in  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  anwnd  or  waive  the  requirement 
for  public  consultation  to  the  extejit  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  <a)llection,  vioLite  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutorv'  obligaticHis. 

The  Director,  Information  Resources 
Group,  ptiblishes  this  notice  with  the 
.iltached  proposed  information 
collection  request  prior  to  submission  of 


this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  abo 
included  as  an  attachment  to  this  notice. 

Dated:  March  20.  1995. 
Gloria  Parker, 
Director,  Information  Resources  Gronp. 

OGfice  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  Urban/Rural  Local  Refonn 
Initiative. 

Frequency.  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Reporting  Burden: 
Responses:  100. 
Burden  Hours:  .5,000. 

Recordkeeping  Burden: 
Record  keepers:  0. 
Burden  Hours:  0. 

Abstract:  The  Secretary  requests 
applications  for  local  reform  grants  to 
be  awarded  under  the  National 
Leadership  provisions  of  the  Goals 
2000:  Education  America  Act.  The 
Department  will  xise  the  information 
to  determine  which  applicants  are 
best  qualified  to  receive  Federal  funds 
under  the  law. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  24,  1995.  An 
expedited  review  is  requested  in  order 
to  quickly  distribute  the  apphcation 
notice  to  potential  applicants. 

|FR  Doc.  95-7281  Filod  3-23-95;  8:45  ami 
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[CFDANo.84.116P] 

Fund  for  Improvement  of 
Postsecondary  Education  Special 
Focus  Competition:  Disseminating 
Proven  Reforms;  Notice  Inviting 
Applications  for  New  Awards  tor  Fiscal 
Year  (FY)  1995 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  Trantimittat  of 
Applications:  May  25, 1995. 


Dmdiine  for  Intergovernmental 
Re\iew:]\i\y2A,  1995. 

Applications  Availohle:  March  24, 
1995. 

Available  Funds:  %\jacsaj00a. 

Estimated  Rartge  of  Waixh:  $60,000- 
$90,000  for  two  years. 

Estimated  Average  size  of  Awards: 
$85,000  for  two  years. 

Estimated  Number  of  Amnuds:  12. 

Note:  The  Department  is  not  bouiwt  by  any 
estimates  in  this  notioe. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79.  80,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  630,  with  the 
exception  noted  in  34  CFR  630.4a(2). 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(cM3),  34  CFR 
630.12  and  34  CFR  630.11(a),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  respond  to  immediate 
problems  or  issues  and  that  seek  to 
improve  postsecondary  education 
opportunities. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  and  34 
CFR  630.11(b)(1).  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Institutions  with  innovative 
postsecondary  projects  that  became 
integrated  into  the  administrative 
structure  of  the  institution  between 
1988  and  1994  and  that  are  expected  to 
continue  into  the  foreseeable  hiture.  are 
invited  to  apply  for  funds  to 
disseminate  their  practices  to  other 
campu.ses. 

Selection  Criteria 

In  evaluating  appfications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significants  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purposes  of  the 
particnilar  program  competition  as 
referenced  in  .14  CFR  630.11; 
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(2)  Address  the  program  priorities  for 
the  particular  program  competition; 

(3)  Address  an  important  problem  or 
need; 

(4)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(5)  Involve  learner-centered 
improvements; 

(6)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(7)  increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidence  by,  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  project  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

In  accordance  with  630.32.  the 
Secretary  announces  the  methods  that 
will  be  used  in  applying  the  selection 
criteria. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 
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each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria 
listed  above.  In  applying  the  criteria,  the 
Secretary  first  analyzes  a  preapplication 
or  application  in  terms  of  each 
individual  criterion  and  subscription. 
The  Secretary  then  bases  the  final 
judgment  of  an  application  on  an  overall 
assessment  of  the  degree  to  which  the 
applicant  addresses  all  selection 
criteria. 

For  Applications  or  Information 
Contact 

Fund  for  the  Improvement  of 
Fostsecondary  Education  (FIPSE).  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW..  Room 
3100.  ROB-3.  Washington.  DC  20202- 
5175.  Telephone:  (202)  708-5750 
between  the  hours  of  8  a.m.  and  5  p.m.. 
Eastern  time,  Monday  through  Friday,  to 
order  applications  or  for  information. 
Individuals  may  request  applications  by 
submitting  their  name  and  postal 
mailing  address  to  the  e-mail  address 
#FIPSE@ED  GOV.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1135-11358- 
3. 

Dated:  March  20. 1995. 
David  A.  Longanecker, 
Assistant  Secretary  for  Fostsecondary 
Education. 

IFR  Doc.  95-7415  Filed  3-23-95;  8:45  ami 
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Office  of  Educational  Research  and 
Improvement  (OERI);  Presollcitation 
Conference  on  Draft  Statement  of 
Work  for  the  Regional  Educational 
Lat>oratories  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  presolicitation 
conference  on  draf^  statement  of  work 
for  the  Regional  Educational 
Laboratories  Program. 

SUMMARY:  The  Office  of  Educational 
Research  and  Improvement  will  conduct 


a  pre-proposal  conference  to  discuss  a 
draft  of  the  proposed  statement  of  work 
to  guide  the  activities  of  the  regional 
educational  laboratories  during  the 
1995-2000  contract  period.  At  this  time 
the  Office  of  Educational  Research  and 
Improvement  wishes  to  offer  both 
potential  sources  and  parties  interested 
in  the  work  of  the  regional  educational 
laboratories  an  opportunity  to  review  a 
draft  of  the  proposed  statement  of  work 
and  to  attend  a  meeting  to  discuss  the 
content  of  that  statement  of  work  prior 
to  issuance  of  a  Request  for  Proposal. 
MEETING  INFOftMATION:  The  conference 
will  be  held  on  April  12, 1995,  from  9 
a.m.  to  12  noon  in  the  auditorium  of  the 
General  Services  Administration 
Regional  Office  Building.  Seventh  and  D 
Streets  SW.,  Washington  DC  (entrance 
on  the  D  Street  side).  Persons  unable  to 
attend  the  conference  who  wish  to 
provide  comments  on  the  draft 
statement  of  work  may  submit  those 
comments  by  telefax  or  mail  no  later 
than  April  26  to  the  contact  listed 
below. 

SUPPLEMENTARY  INFORMATION:  On  March 
31,  1994  President  Clinton  signed  Pub. 
L.  103-227,  Goals  2000:  Educate 
America  Act.  Title  IX  of  that  legislation, 
known  as  the  Educational  Research. 
Development.  Dissemination,  and 
Improvement  Act  of  1994.  includes  new 
authorizing  legislation  for  the  Regional 
Educational  Laboratory  program  which 
will  be  implemented  through  the 
recompetition  of  the  regional 
educational  laboratories.  The  laboratory 
competition  will  be  announced  later 
this  fiscal  year,  with  awards  to  be  made 
in  fiscal  year  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laveme  Reddick,  U.S.  Department  of 
Education,  Grants  and  Contracts 
Service.  7th  and  D  Streets  SW.,  GSA 
Building.  ROB-3.  Room  3660, 
Washington.  DC  20202-4724. 
Telephone:  (202)  708-8222.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

The  draft  document  is  available  on 
bulletin  board  at  (202)  260-9950  which 
is  an  8  data.  1  stop,  no  parity  bulletin 
board.  The  document  will  be  listed 
under  the  "OERI  Regional  Educational 
Laboratories"  menu.  Questions 
regarding  only  the  electronic  bulletin 
board  should  be  telephoned  to  George 
Wagner  at  (202)  708-7811.  Those  who 
cannot  interact  electronically  or  telefax 
(202)  260-0525  for  a  copy  of  this 
document  should  write  to  the  U.S. 
Department  of  Education.  Grants  and 


Contracts  Service.  7th  and  D  Streets. 
SW.,  GSA  Building.  ROB-3.  Room  3660, 
ROB-3,  Wa-^hington,  DC  20202^724. 
Attention:  Laveme  Reddick,  Contract 
Specialist. 

Dated:  March  20.  1995. 

Sharon  P.  Robuiaon, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
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DEPARTMENT  OF  ENERGY 

Energy  Partnerships  for  a  Strong 
Economy/Renewat)le  Energy 
Commerclaliiation — Geothermal 
Power 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 
ACTION:  Solicitation  for  Financial 
Assistance:  Energy  Partnerships  for  a 
Strong  Economy/Renewable  Energy 
Commercialization — Geothermal  Power. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  Public  Law  93-577.  Federal 
Non-nuclear  Energy  Research  and 
Development  Act  of  1974;  Public  Law 
93-410,  Geothermal  Energy  Research. 
Development  and  Demonstration;  and 
Section  2306  of  the  Energy  Policy  Act  of 
1992  (EPACT);  the  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research,  development  and 
demonstration  of  geothermal  power.  A 
minimum  50%  non-federal  cost  share 
for  the  project  is  required.  This  notice 
is  solicitation  document  DE-PS07- 
95ID13349. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hallum.  Contract  Specialist, 
telephone  (208)  526-5545.  facsimile 
(208)  526-5548.  The  Contracting  Officer 
is  Brad  Bauer,  (208)  526-0090. 
DATES:  The  effective  date  of  this 
solicitation  is  March  24.  1995.  The 
deadline  for  receipt  of  applications  is  3 
p.m.  MDT,  May  16.  1995.  Late 
applications  will  be  handled  in 
accordance  with  10  CFR  600.13. 

Prospective  applicants  should  request 
the  application  package  by  March  30, 
1995  (which  includes  necessary  forms, 
assurances  and  certifications),  by 
writing  to  the  DOE  Contract  Specialist. 
Facsimile  requests  are  authorized. 
Questions  regarding  this  solicitation 
should  be  submitted  in  writing  lo  the 
DOE  Contract  Specialist  no  later  than 
April  10,  1995.  Questions  and  answers 
will  be  issued  in  writing  as  an 
amendment  to  this  solicitation. 
Preproposal  conferences  may  be 
available  if  a  sufficient  number  of 


applicants  request  one.  Preproposal 
conference  requests  should  be  made  no 
later  than  April  10, 1995. 

DOE  anticipates  that  this  solicitation 
will  result  in  the  award  of  one  or  more 
cooperative  agreements.  Substantial 
involvement  by  DOE  is  anticipated. 
Selections  for  negotiations  are  expected 
to  be  made  on  or  about  Jime  28, 1995. 
All  awards  are  expected  to  be  made 
prior  to  September  30.  1995. 
ADDRESSES:  Applications  shall  be 
submitted  to:  Procurement  Ser\'ices 
Division;  Attention:  SOL  DE-PS07- 
951013349  (Hallum/Bauer);  U.S.  DOE. 
Idaho  Operations  Office;  850  Energy 
Drive.  MS  1221;  Idaho  Falls.  Idaho 
83401-1563. 

CFDA  Number:  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.087. 

SUPPLEMENTARY  INFORMATION:  Energy 
efficiency  and  renewable  energy 
projects  entered  into  by  both  the  public 
and  private  sectors  are  the  cornerstone 
of  the  U.S.  Department  of  Energy's 
(DOE)  Energy  Partnerships  for  a  Strong 
Economy.  The  purpose  of  various 
Energy  Partnerships  programs  is  to 
strengthen  the  economy  and  reduce 
greenhouse  gas  emissions.  In  support  of 
this  objective.  DOE,  in  collaboration 
with  the  geothermal  industry  and  the 
electric  utilities,  has  developed  an 
initiative  for  furthering  the 
commercialization  of  geothermal  power. 
A  primary  strategy  of  the  initiative  is  the 
acceleration  of  geothermal  development 
through  cost-shared  projects. 

This  solicitation  requests  applications 
from  industry  for  one  or  more 
collaborative  efforts  to  support  the 
development  of  new  geothermal  power 
generation.  These  efforts  are  to  promote 
the  commercialization  of  this  energy 
source,  and  result  in  a  near-term 
increase  in  the  amount  of  electrical 
power  generated  from  geothermal 
energy  for  sale  to  an  end  user  in  the 
United  States.  The  U.S.  Department  of 
Energy.  Office  of  Utility  Technologies 
will  provide  $800,000  in  funding  for 
one  or  more  projects.  The  !X)E  funds 
may  be  utilized  only  for  activities 
directly  related  to  the  ajjplicant's  power 
plant.  Applications  are  solicited  which 
will  result  in  the  sale  in  the  United 
States  of  new  electrical  pwwer  generated 
ft-om  geothermal  energy  by  the  end  of 
1997. 

Objectives 

The  objectives  of  this  solicitation  are 
to  promote  the  commerdaliration  of 
geothermal  energy  for  the  production  of 
electrical  power,  and  to  reduce  the 
emission  of  greenhouse  gases  in  the 
United  States.  By  accomplishing  these 


objectives,  it  is  anticipated  that  jobs  will 
be  created  and  that  the  nation's 
geothermal  industry  will  be  better 
positioned  to  compete  and  win  in  the 
global  marketplace.  The  sale  of  the  new 
power  generated  by  the  cost-shared 
projectls)  and  further  growth  of  the 
geothermal  industry  will  off-set  the  use 
of  fossil  fuels  to  generate  electrical 
power,  thereby  reducing  the  nation's 
emissions  of  greenhouse  gases. 

Priorities 

To  promote  the  commercialization  of 
geothermal  energy,  DOE's  geothermal 
power  initiative  identified  the 
utilization  of  previously  undeveloped 
geothermal  resources  and  the  use  of 
innovative  technologies  in  power  plants 
to  convert  the  geothermal  energy  to 
electrical  power  as  specific  areas  for 
emphasis  in  the  solicitation  of 
applications  for  new  geothermal  power 
capacity. 

Scope 

All  applications  that  can  demonstrate 
an  existing  or  pending  sales  agreement 
ftff  the  power  generated,  and  result  in  a 
net  increase  in  geothermal  power 
generation,  will  be  accepted  and 
considered.  Applications  that  address 
either  of  the  following  two  areas  will 
receive  a  higher  technical  ranking  than 
apphcations  that  utilize  currently 
developed  geothermal  resources  and/or 
conventional  power  plant  energy 
conversion  system  technologies. 

1.  Installation  of  a  plant  that  initiates 
the  commercial  power  production  from 
a  new  geothermal  resource,  accelerating 
the  development  of  this  new  resource. 

2.  Retrofitting  existing  plants  and/or 
constructing  new  plants  to  incorporate 
innovative  improvements  in  power 
plant  technology  that  will  increase 
power  generation  from  geotherm.il 
resources. 

In  order  to  differentiate  from  the 
expansion  of  an  existing  resource,  for 
the  purpose  of  this  solicitation,  a  new 
geothermal  resource  is  the  first 
utilization  of  a  geothermal  reservoir  for 
the  production  of  electrical  power. 

The  application(s)  selected  for  award 
will  be  subject  to  the  quarterly  r^xirting 
requirements  normally  associated  with 
DOE  financial  assistance  awards.  If  the 
selected  application  uses  an  innovative 
power  plant  technology,  the  quarterly 
Technical  Progress  Report  shall  contain 
data  and  calculations  which  detail  the 
performance  of  this  technology  during 
the  progress  reporting  period.  Any  other 
use  of  the  technology  by  the  geothermal 
industry  is  also  to  be  reported.  If  the 
selected  application  is  the  first 
production  of  power  from  a  new 
geothermal  resource,  the  quarterly  ^ 


UMI 


15348 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  57  /  Friday,  March  24.  1995  /  Notices 


15549 


Technical  Progress  Report  should 
indicate  whether  there  is  any  further  use 
of  this  resource  for  the  generation  of 
electrical  power.  The  selected 
application(s)  will  also  be  required  to 
report  on  greenhouse  gas  reductions  in 
accordance  with  the  reporting  system 
developed  by  the  DOE  Ene^y 
Information  Administration  (EIA) 
pursuant  to  EPACT  1605.b.  The 
reporting  guidelines  for  this  program 
will  be  provided  with  the  application 
package. 

DOE  Funding  and  Cost  Sharing 

The  pro)ect(s)  will  be  cost-shared, 
with  participant(s)  providing  a 
minimum  of  50%  of  the  costs.  Total 
DOE  funding  is  $800,000.  regardless  of 
the  number  of  applications  selected.  (If 
a  single  application  is  selected  it  may 
receive  up  to  $800,000;  if  multiple 
applications  are  selected,  the  DOE  share 
may  total  $800,000.)  The  DOE  cost- 
sharing  portion  of  this  effort  is  limited 
to  the  following: 

1.  Purchase  of  power  plant 
equipment, 

2.  Power  plant  construction  costs,  and 

3.  Tie-in  to  the  existing  electrical 
power  grid  system. 

Although  the  DOE  funding  is 
available  in  FY-1995.  these  funds  do 
not  necessarily  need  to  be  used  during 
this  fiscal  year.  The  DOE  funds  are 
intended  to  be  used  for  the  purchase 
and/or  installation  of  the  power  plant 
components.  It  is  not  intended  that  the 
DOE  contribution  be  used  for  other 
related  activities,  including  "paper" 
feasibility,  environmental,  or 
compliance  studies  and/or  assessments: 
nor  is  it  intended  that  the  funds  for  this 
solicitation  be  used  for  activities  related 
to  identifying  and/or  developing  the 
productive  capacity  of  the  hydrothermal 
resource.  It  is  intended  that  the  federal 
funds  be  used  to  help  mitigate  a  portion 
of  the  initial  risk  associated  with  the 
development  of  the  new  generation 
capacity  from  geothermal  energy.  It  is 
not  intended  that  the  project  success  be 
based  upon  a  continuing  subsidy  of 
federal  dollars. 

Qualified  Applicants 

Private  research  organizations, 
nonprofit  institutions,  or  profit  making 
entities,  and  other  entities  are  eligible  to 
submit  applications  in  response  to  this 
solicitation.  0MB  A-95  clearance  is  not 
required. 

Eligibility  Requirements 

For  the  application  to  be  considered 
for  evaluation  and  award,  an  agreement 
for  the  sale  in  the  United  States  of  the 
electrical  power  that  will  be  produced 


by  the  proposed  project  must  be 
demonstrated  to  exist,  or  to  be  pending. 

Preparation  of  Applications 

Each  application  shall  be  submitted  in 
one  volume.  One  original  and  nine 
copies  of  each  application  are  to  be 
submitted.  The  applications  should 
observe  the  following  format,  presenting 
information  as  completely  and  concisely 
as  possible. 

Applications  submitted  in  response  to 
this  solicitation  must  provide  detailed 
program,  management,  personnel, 
power  plant  energy  conversion  process, 
site,  environmental  and  budget 
information  as  further  specified  in  this 
solicitation. 

1.  Cover  Page:  The  cover  page  is  to 
include  the  signature,  title,  address, 
telephone  number,  and  fax  number  of 
the  applicant's  authorized 
representative.  The  cover  page  also  is  to 
contain  the  copy  number  of  the  volume, 
with  the  original  volume  identified  as 
"Original:  Copy  No.  1".  and  subsequent 
copies  identified  as  "Copy  No.  2"^ 
"Copy  No.  3",  etc. 

2.  Table  of  Contents:  The  application 
is  to  include  a  table  of  contents  and 
page  numbers  corresponding  to  the 
elements  outlined  in  these  preparation 
guidelines. 

3.  Technical  Summary:  The 
application  is  to  provide  a  one  page 
summary  that  furnishes  a  concise  and 
informative  description  of  the  proposed 
project.  This  summary  should  contain 
information  which  is  releasable  to  the 
public. 

In  order  to  expedite  the  evaluation 
process,  the  applications  are  to  adhere 
to  the  following  format,  including  use  of 
the  indicated  element  titles.  The 
information  presented  for  each  element 
should  be  both  complete  and  concise. 
These  elements  form  the  criteria  upon 
which  the  application  will  be  evaluated. 

4.  Technical  Discussion,  a. 
Geothermal  Resource.  The  application  is 
to  contain  explicit  statements  and 
documentation  that  demonstrate  that 
the  resource  is  adequate  for  the 
proposed  usage,  and  that  the  resource 
will  be  available  to  operate  the  proposed 
facility  at  rated  capacity  for  the 
expected  life  of  the  project,  as  defined 
in  the  application.  The  adequacy  of  the 
resource  can  be  demonstrated  by 
inclusion  of  data  such  as  documented 
well  flow  tests,  multi-well  interference 
tests,  temperature  logs,  brine  chemistry, 
production  data  from  existing 
production  and  injection  wells 
(including  documentation  of  their 
characteristics),  and  any  other  suitable 
data  that  will  assist  in  the  evaluation  of 
the  geothermal  resource. 


If  this  is  the  first  application  of  the 
geothermal  reservoir  for  power 
production,  the  application  is  to  provide 
supporting  documentation  that  clearly 
demonstrates  this  reservoir  has  not  been 
utilized  previously  to  produce  electrical 
power  for  commercial  sale. 

If  the  application  is  for  the  expanded 
use  of  an  existing  reservoir,  the 
projected  impact  on  the  reservoir's 
present  production  and/or  injection 
capacities  is  to  be  addressed. 

If  electrical  power  and/or  other 
ancillary  utilities  are  required  for  the 
development  of  the  resource  for  this 
application,  their  availability  is  to  be 
discussed. 

If  the  applicant  does  not  own,  or 
otherwise  control  the  availability  and 
use  of  the  resource,  documentation  is 
required  demonstrating  that  the 
resource  provider  will  furnish  the  fluids 
required  for  the  new  capacity  during  the 
stated  project  life. 

b.  Power  Plant  Energy  Conversion 
System.  The  application  is  to  provide  a 
description  of  the  geothermal  power 
plant's  energy  conversion  system  that 
will  be  used  to  produce  the  new  power 
for  sale.  This  description  is  to  detail  the 
power  cycle  and  component  operating 
parameters  to  allow  evaluation  of  the 
adequacy  of  the  proposed  system  to 
provide  the  stated  power  production. 
The  assumptions  used  relative  to  the 
performance  of  the  heat  rejection  system 
when  determining  the  new  generating 
capacity  of  the  proposed  project  are  to 
be  included  in  the  power  plant 
description. 

The  description  of  the  power  plant 
energy  conversion  system  is  to  clearly 
indicate  whether  it  employs  an 
innovative  technology  that  improves 
plant  efficiency  and  is  not  typically 
utilized  commercially  in  the  United 
States.  If  an  innovative  technology  is  to 
be  utilized,  documentation  is  to  be 
provided  that  demonstrates  the  viability 
of  the  technology  and  establishes  that  it 
will  provide  the  expected  generation 
capacity.  This  documentation  is  to 
indicate  the  degree  to  which  this 
technology  could  be  utilized  in 
geothermal  plants  at  other  locations,  or 
whether  the  technology  is  specific  to  the 
proposed  site  and/or  resource. 

U  the  proposed  new  geothermal 
power  generation  will  result  from  the 
retrofit  of  an  existing  facility,  the 
application  is  to  detail  the  retrofit,  ub 
well  as  the  impact  of  the  retrofit  on  the 
performance  on  the  existing  facility. 

Electrical  power  and/or  other 
ancillary  utilities  (including  make-up 
water  for  heat  rejection)  required  for  the 
development  of  the  proposed  power 
plant  and  their  availability  are  to  be 
discussed,  along  with  the  tie-in  of  the      I 


new  power  generation  to  the  existing 
electrical  grid  system. 

Note:  Underlying  assumptions  along  with 
detailed  calculations  to  support  the  claimed 
economic  and  energy  efficiency  benefits  must 
be  included  in  the  application. 

c.  Impact  on  Greenhouse  Gas 
Emissions.  The  application's  impact  on 
reducing  greenhouse  gas  emissions  will 
be  evaluated  by  DOE  from  the 
information  provided.  This  evaluation 
will  consider  that  the  application's  new. 
"net"  generation  capacity  off-sets  the 
use  of  fossil  fuels  for  the  generation  of 
electrical  power.  The  extent  to  which 
fossil  fuels  are  used  to  generate 
electrical  power  will  be  obtained  from 
the  1995  Annual  Energy  Outlook 
(published  by  DOE's  Energy  Information 
Administration)  projections  of  power 
generation  by  fuel  types.  By  not  using 
fossil  fuels  to  generate  this  power,  the 
greenhouse  gases  produced  by  these 
fuels  are  avoided.  In  reviewing  the 
application.  DOE  will  adjust  the 
prediction  of  avoided  greenhouse  gas 
emissions  to  account  for  the  emissions 
associated  with  the  proposed  project. 

This  evaluation  will  consider  both  the 
projected  reduction  of  greenhouse  gas 
emissions  due  to  the  proposed  project, 
as  well  as  the  potential  reduction  that 
might  occur  from  the  further 
development  of  the  new  geothermal 
field,  or  the  expanded  utilization  of  an 
innovative  technology  in  power  plants 
by  the  geothermal  industry.  Projections 
of  the  effect  of  the  greenhouse  gas 
reductions  will  be  evaluated  for  the 
years  2000  and  2010. 

In  order  to  forecast  the  reduction  in 
greenhouse  gases,  the  application  is  to 
provide: 

(1)  The  project's  new,  net  electrical 
generation  capacity, 

(2)  The  plant  availability, 

(3)  The  projected  annual  kW-hours 
produced, 

(4)  The  date  the  new  power 
generation  will  come  on  line,  and 

(5)  The  expected  life  of  the  new 
power  generation. 

The  amount  of  new.  net  electrical 
generation  capacity  is  the  "net" 
electrical  power  generated  for  sale;  all 
parasitic  power  requirements  associated 
with  the  production  of  this  new 
capacity  should  be  identified  and 
deducted,  as  well  as  any  negative  (or 
positive)  impact  on  any  existing 
generating  capacity.  (The  parasitic 
power  requirements  include  the  power 
necessary  to  supply  and  dispose  of  the 
geothermal  fluid  associated  with  the 
new  power  capacity,  as  well  as  the 
power  required  to  operate  the  proposed 
power  plant  or  associated  with  the  plant 
retrofit.) 


The  application  is  also  to  include 
information  relative  to  the  anticipated 
emission  of  gases  (on  a  kilograms  per 
year  basis)  that  will  result  from  the  new 
geothermal  power  production.  This 
information  is  to  identify  the  emission 
of  non-condensable  gases  during  the 
production,  utilization  and  disposal 
(injection)  of  the  geothermal  resource 
fluid,  as  well  as  the  operation  of  the 
power  plant's  energy  conversion  system, 
including  the  heat  rejection  system.  If 
the  proposed  energy  conversion  system 
is  a  binary  power  cycle,  any  fugitive  gas 
emissions  from  the  power  cycle  are  to 
be  identified.  If  the  level  of  the  emission 
of  these  gases  is  unknown  or  uncertain, 
the  application  is  to  identify  the  levels 
of  emission  for  any  of  these  gases 
reported  in  the  project  permitting 
process. 

If  the  application  is  for  the 
application  of  an  innovative  power 
plant  technology  or  for  a  geothermal 
resource  with  the  capacity  for  further 
development,  the  potential  increase  in 
power  production  is  to  be  included, 
allowing  the  potential  reduction  of 
greenhouse  gas  emissions  to  be 
evaluated.  The  anticipated  total 
additional  capacity,  the  availability  of 
the  additional  power  capacity,  the  date 
when  the  additional  power  generation 
might  be  expected  to  come  on  line,  and 
the  expected  f)eriod  that  the  geothermal 
resource  could  support  this  added 
power  production  are  to  be  provided. 

d.  Environmental.  The  application  is 
to  include  relevant  information  on 
leasing,  permitting,  and/or  other  legal 
and  commercial  issues  which  may  affect 
the  resource  development  and/or  the 
power  plant  construction/operation. 

5.  Management  Discussion,  a. 
Program  and  Management  Plan. 
Organization,  and  Key  Personnel.  A 
program  management  plan  is  to  be 
provided  that  includes  a  statement  of 
work  detailing  the  activities  necessary 
to  complete  the  project.  This  plan  is  to 
include  a  project  schedule  identifying 
major  milestones  associated  with  the 
proposed  cost-shared  portion  of  the 
project,  and  how  these  milestones  are 
incorporated  into  the  remaining  overall 
project  work  scope.  The  management 
plan  is  also  to  include  a  discussion  of 
all  facilities  to  be  constructed  and/or 
retrofitted  during  the  project. 

The  management  plan  is  to  include 
the  name  and  roles  of  the  applicant  and 
each  of  the  participants  involved  in  the 
project,  including  the  contractual 
arrangements  between  the  applicant  and 
participants.  The  capabilities  and 
responsibilities  of  the  applicant  and 
each  participant;  experience, 
qualifications,  and  responsibilities  of 
key  personnel;  and  any  unique  facilities 


and/or  capabilities  which  would  assure 
the  success  of  the  project  are  to  be 
provided,  along  with  information 
regarding  the  applicant's  (or  appropriate 
participant's)  experience  in  project  and 
construction  management. 

The  application  is  to  discuss  the 
composition  of  the  organization  of  the 
applicant  and  participants  irom  the 
standpoint  of  being  involved  in,  and/or 
representative  of  the  geothermal 
industry. 

b.  Financial  Information.  The 
application  is  to  provide  a  description 
of  the  applicant  and  all  other 
participants  in  the  project,  including  the 
type  of  business,  history,  size,  and 
discussion  of  the  ownership  and/or 
controlling  interest,  along  with  a  listing 
of  current  or  recent  (within  the  past  two 
years)  government  grants,  cooperative 
agreements,  and/or  other  work  by  the 
applicant  in  this  or  related  fields.  This 
listing  is  to  include  the  names  of  the 
sponsoring  agency  or  firm,  instrument 
number,  amount  of  the  instrument, 
subject  area  of  the  instrument,  and  the 
name  and  telephone  number  of  the 
contracting  officer,  or  contract 
specialist. 

Financial  data  on  the  applicant  and 
participants,  identifying  the  source  of 
cost  sharing  and  the  available  financial 
resources,  are  to  be  provided.  These 
data  are  to  include  annual  financial 
statements  (balance  sheet  and  income 
and  expense  statement)  for  the  past  3 
years  for  the  applicant,  as  well  as  for  the 
participants  providing  cost  sharing  and/ 
or  performing  work.  Where  available, 
financial  statements  prepared  by 
certified  public  accountants  are  to  be 
submitted. 

An  estimated  cost  to  perform  the  tasks 
as  identified  in  the  proposed  statement 
of  work  for  the  overall  project  is  to  be 
provided  along  with  the  basis  or 
rationale  supporting  these  costs.  It  will 
be  used  to  evaluate  the  reasonableness 
of  the  project  cost,  the  probable  cost  to 
the  government,  as  well  as  to  provide  an 
understanding  of  the  magnitude  of  the 
effort  required. 

6.  Economic  Impact  Discussion.  The 
application  is  to  forecast  the  economic 
impact  of  the  application,  including 
employment  opportunities  retained 
and/or  created,  estimated  annual 
payroll,  and  construction  and  operation- 
related  expenditures,  as  well  as  any 
other  economic  benefits. 

If  the  application  involves  the 
application  of  an  innovative,  or  new 
technology,  the  application  is  to 
describe  how  this  technology  could 
impact  the  growth  of  the  nation's 
geothermal  industry  both  in  the  United 
States  and  in  other  countries.  If  the 
application  involves  the  development  of 


UMI 


retront.j 


key  personnel;  and  any  unique  tacilities     application  involves  the  development  of 


15550 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  57  /  Fridav.  March  24.  1995  /  Notices 


UMI 


a  new  resource,  the  economic  impact  of 
future  development  of  the  resource  is  to 
be  addressed. 

7,  Cast/Bvsmess  Discussion,  a.  Power 
Sales  Agreement:  The  application  is  to 
identify  and  document  any  existing  or 
pending  agreement  for  the  sale  of  the 
electrical  power  that  will  be  produced 
by  the  proposed  project.  An  existing  or 
pending  power  sales  agreement  is  an 
eligibility  requirenaent.  i.e..  it  must  exist 
for  the  application  to  be  considered. 

b.  Cost  Sharing:  The  requested 
amount  of  DOE  funds  to  be  cost-shared 
is  to  be  identified,  along  with  how  these 
funds  will  be  used  and  the  year  in 
which  they  will  be  utilized.  The 
percentage  level  of  the  DOE  funds  to  the 
total  project  cost  is  to  be  defined.  The 
impa<:t  of  DOE'S  cost  share  to  the 
viability  of  the  project  is  to  be 
addressed. 

The  application  is  to  provide  an 
estimate  of  the  monetary  value  (basis  of 
and  the  nature,  e.g..  equipment,  labor, 
facilities,  cash,  etc.)  of  all  contributions 
to  the  project  by  year  and  by  party 
(DOE,  apphcant,  and  participants).  If 
cost  share  is  provided  by  someone  other 
than  the  applicant,  the  application  must 
include  a  statement  by  the  providing 
entity  which  specifically  commits  the 
cost  share  for  use  on  the  project.  Note 
that  "cost  sharing"  is  not  limited  to 
monetary  investment.  For  purposes  of 
this  solicitation,  the  "cost  sharing" 
definition  is  contained  in  10  CFR 
600.123.  600.206,  600.424.  Foregone  fee 
or  profit  shall  not  be  considered  cost 
sharing  under  any  resulting  agreement. 
Payment  of  actual  costs  in  the  final 
agreement  will  only  include  those  costs 
that  are  allowable,  incurred,  costs  that 
are  allocable  to  the  program  as 
determined  in  accordance  with  the 
applicable  cost  principles  prescribed  in 
10  CFR  600.127  for  the  respective 
participants  and  in  the  cost  share  ratios 
to  be  defined  in  the  negotiations. 

c  Budget:  A  budget  period  is  an 
interval  of  lime  into  which  the  projeti 
period  is  divided  for  funding  and 
reporting  purposes.  Project  period 
means  the  total  approved  period  of  time 
that  DOE  will  provide  support, 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  proje<.i 
periods  may  be  divided  into  one  or 
more  budget  periods.  Project  periods  are 
not  expected  to  exceed  two  years.  Each 
application  must  contain  Standard 
Forms  424  and  424A.  The  budget 
summary  page  only  needs  to  be 
completed  for  the  first  budget  period:  all 
other  periods  of  support  requested 
should  be  shown  on  the  total  costs  page 
The  application  should  contain  full 
details  of  the  costs  regarding  the  labor, 
overhead.  fTMit*»ri!»l.  travel,  sub<;ontracts. 


consultants,  and  other  support  costs 
broken  dovim  by  task  and  by  year.  Every 
cost  item  should  be  justifiable  and 
further  details  of  the  costs  may  be 
required  if  the  application  is  selected  for 
the  award.  It  is  e«isential  that  requested 
details  be  submitted  in  a  timely  manner 
for  the  actual  award.  Items  of  needed 
equipment  should  be  individually  li.sted 
by  description  and  estimated  cost, 
inclusive  of  tax.  and  adequately 
justified.  The  destination  and  purpose 
of  budgeted  travel  and  its  relevance  to 
the  research  should  be  .specified. 
Anticipated  consultant  services  should 
be  justified  and  information  furnished 
on  each  individual's  expertise,  primary 
organizational  affiUation.  daily 
compensation  rate  and  nuniber  of  days 
of  expected  service.  Consultant's  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

d.  Cost  Application:  In  the  event  there 
are  multiple  projects  proposed  in  a 
submittal,  a  separate  cost  application 
should  be  included  for  each  project 
proposed  for  funding.  The  cost 
application  should  have  sufficient  detail 
that  an  independent  evaluation  of  the 
labor,  materials,  equipment  and  other 
costs  as  well  as  verification  of  the 
proposed  cost  share  can  be  performed. 

Proprietary  Application  Infomiaiioa 

Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and^or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend.  spe<;ifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

"The  data  contained  in  pages 

of  this  application  have  been  submitted 
in  confidence  and  contain  trade  secrets 
or  proprietary  information,  and  such 
data  shall  be  used  or  disclosed  only  for 
evaluation  purposes,  provided  that  if 
this  applicant  receives  an  award  as  a 
result  of  or  in  connection  with  the 
submission  of  this  application,  DOE 
shall  have  the  right  to  use  or  di.sclose 
the  data  herein  to  the  extent  provided  in 
the  award.  This  restriction  does  not 
limit  the  government's  right  to  use  or 
di.sclose  data  obtained  without 
restriction  from  any  source,  including 
the  applicant." 

Further,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  nMtrked. 
incluHiT>g  e«>rh  fine  or  parcj'rqph 


containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

"Use  or  disclosure  of  the  data  set  forth 
abox'e  is  subject  to  the  restriction  on  the 
cover  page  of  this  application." 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  niav 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA).  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  unmarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose.  AppUcants  are  hereby 
notified  that  DOE  intends  to  make  all 
applications  submitted  available  to  mn- 
Govemment  personnel  for  tlie  sole 
purpose  of  assisting  the  DOE  in  its 
evaluation  of  the  applications.  These 
individuals  will  be  required  to  protect 
the  confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 

Evaluation  of  Applications 

Applications  submitted  will  be 
subject  to  a  preliminary  review  by  DOE 
to  check  for  completeness  and  accuracy 
Applications  that  are  clearly  non- 
responsive  or  do  not  provide  evidence 
of  an  existing  or  pending  agreement  for 
the  sale  of  electrical  power  generated, 
will  not  be  subject  to  the  comprehensive 
evaluation  or  considered  for  award. 

DOE  reser\'es  the  right  to  support  all. 
none,  or  certain  parts  of  the  applications 
submitted  in  response  to  this 
solicitation. 

The  information  presented  in  each 
application  will  be  evaluated  to 
determine  the  degree  to  which  the 
stated  objectives  and  priorities  of  this 
solicitation  are  met.  The  following  is  a 
summary  listing  of  the  criteria  whicJi 
will  be  considered  in  the  evaluation  and 
each's  relative  importance  in  the 
ranking  process:  Technical  and 
environmental,  management,  economic 
impact,  and  cost-sharing.  The  technical 
and  environmental  criteria  will  rank 
twice  as  much  as  the  management 
criteria;  economic  and  cost-sharing 
criteria  will  rank  approximately  equnlly 
and  at  sxibstantially  less  than  the 
management  criteria.  The  following 
briefly  identifies  the  factors  to  be 
considered  in  the  evaluation  of  each  of 
the  criterion. 

Criterion  I .  Technical  and 
Envnxivmtfntal 

The  geothermal  resource  is  to  be 
compatible/adequate  with  the 
requirentents  of  the  energy  conversion 
system  for  the  new  geothermal  power 
production.  The  resource  is  to  he  able  to 


sustain  the  proposed  new  and.  if 
applicable,  existing  generation  capacity 
over  the  proposed  life  of  the  project. 
The  development  of  a  new  geothermal 
resource  is  preferred  (first  power 
production  from  a  geothermal  reservoir), 
particularly  resources  with  the  potential 
for  continued  development.  The 
applicant's  control  over  availability  of 
the  resoun;e  is  preferred. 

The  evidence  presented  on  the 
technical  viability  of  the  energy 
conversion  system,  including  the  clarity 
and  completeness  of  the  description  of 
the  power  cycle  to  be  used  to  generate 
the  additional  power  will  be  considered. 
The  degree  to  which  the  new  power 
generation  will  utilize  an  innovative 
fe<:hnology(s)  will  be  weighed  along 
with  the  evidence  presented  of  the 
viability  of  the  technology(s)  and  the 
probability  of  its  successful 
implementation.  The  potential  for 
further  utilization  of  the  innovative 
ter:hnology(s)  by  the  geothermal 
industry  to  add  generation  capacity,  i.e.. 
u.se  of  the  technology  can  be  replicated 
in  geothermal  power  plants  at  other 
sites,  will  also  be  evaluated.  The 
evaluation  will  also  consider  the  date  at 
which  the  applicant  will  begin  to  sell 
the  power  produced,  with  power  sales 
by  1997  preferred. 

The  projected  impac  t  of  the  proposed 
project  on  reducing  greenhouse  gas 
emissions  will  be  evaluated  for  the  year 
2000  as  well  as  for  the  year  2010  (with 
the  emphasis  on  the  year  2000).  The 
potential  impact  on  reducing 
greenhouse  gas  emissions  as  a  result  of 
increased  usage  of  an  innovative 
technology,  as  well  as  from  further 
development  of  a  new  geothermal 
resource  will  be  considered.  The  annual 
electrical  production  (watt-hr/yr)  will  be 
correlated  to  the  gas  emissions  based  on 
the  projected  mix  of  fuels  used  to 
generate  this  level  of  power  in  the 
absence  of  the  new  geothermal  power 
generation. 

Issues  relating  to  leasing,  permitting, 
and  related  activities  for  the  project 
development  will  be  considered  along 
with  the  environmental  restrictions.  The 
environmental  evaluation  will  consider 
the  impact  of  the  proposed  activities  at 
the  project  site,  as  well  as  the  potential 
environmental  impact  of  future  resource 
development  or  application  of 
technology  at  other  facilities.  The 
availability  of  required  ancillary 
utilities/services,  as  well  as  proximity  to 
existing  electrical  grid  system  will  also 
be  considered. 
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project  activities  within  the  presented 
overall  project  schedule.  The  adequacy 
of  the  organizational  structure, 
capabilities,  and  resources  of  the 
applicant  and  participants  to  address  all 
aspects  of  the  proposed  project  will  be 
considered,  along  with  the  existence  of 
unique  capabilities,  facilities,  and/or 
equipment  which  provide  additional 
assurance  as  to  the  success  of  the 
proposed  project.  Evidence  of  previous 
successes  in  the  completion  of  similar 
projects  will  be  considered,  along  with 
the  applicant's  experience  in  the 
geothermal  industry. 

Criterion  3:  Economic  Impact 

The  application  will  be  evaluated  for 
evidence  presented  of  a  positive 
economic  impact,  including  the  creation 
of  additional  employment 
opportunities.  Evidence  presented 
relative  to  the  impact  of  project  on  the 
further  growth  of  the  geothermal 
industry  within  the  U.S..  as  well  as 
internationally,  will  be  considered. 

Criterion  4:  Cost  Sharing 

DOE  cost  share  is  limited  to  the 
purchase  of  power  plant  equipment, 
power  plant  construction  costs,  and 
costs  for  tie-ins  to  the  existing  electrical 
power  grid  system.  The  applicant  must 
cost  share  those  portions  of  the  project 
that  are  excluded  from  DOE  cost  share. 
The  application  will  be  evaluated  on  the 
nature  and  amount  of  cost-sharing.  The 
applicant  must  demonstrate  how  it  will 
meet  its  mandatory  50%  cost  share.  This 
demonstration  will  occur  through  the 
adequacy  (e.g.,  completeness,  relevancy, 
substantiation)  of  the  cost  portion  of  the 
application.  The  applicant  is 
responsible  for  showing  how  any  in- 
kind  contributions  meet  criteria  in  10 
CFR  600.123.  Cash  and  cash-equivalent 
items  (e.g..  direct  labor)  are  preferred. 
More  consideration  may  be  given  to 
projects  with  a  greater-than-50%  cost 
share. 


Criterion  2:  Management 

The  statement  of  objectives  will  be 
evaluated  for  its  completene.ss,  and  the 
evidence  presented  for  completing  the 


Programmatic  Selection  Considerations 

In  conjunction  with  the  evaluation 
results  and  ranking  of  individual 
applications,  the  Government  will  make 
.selections  for  negotiations  and  planned 
awards  from  among  the  highest  ranking 
applications  utilizing  the  following 
programmatic  considerations: 

(1)  The  proposed  cost  of  the  project 
will  not  be  point  scored.  Applicants  are 
advised,  however,  that  notwithstanding 
the  lower  relative  importance  of  the  cost 
considerations,  the  evaluated  cost  may 
be  the  basis  for  selection.  In  making  the 
selection  decision,  the  apparent 
advantages  of  individual  technical  and 
business  applications  will  be  weighed 
against  the  probable  cost  to  the 


government  to  determine  whether  the 
technical  and  business  approaches 
(excluding  cost  considerations)  are 
worth  the  probable  cost  difference?.. 

(2)  It  is  desirable  to  implement  each 
demonstration  project  as  a  collaborative 
effort  in  which  the  participants 
represent  both  the  scientific/engineering 
research  disciplines  as  well  as  members 
of  the  geothermal  industry  engaged  in 
its  practical,  daily  operations  and 
experienced  in  the  application  of 
geothermal  industry  processes. 

(3)  Applications  that  have  the 
potential  to  increase  geothermal  power 
capacity,  reduce  negative  environmental 
impacts,  and  provide  significant  cost 
benefits  are  preferred. 

Merit  Reviews 

All  applications  will  be  evaluated 
under  the  procedure  for  "Objective 
Merit  Review  of  Discretionary  Financial 
Assistance  Applications",  Federal 
Register,  May  31,  1990.  Vol.  55,  No  105 
(copy  provided  upon  request),  and  the 
criteria  and  programmatic 
considerations  set  forth  in  this 
solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  <  over 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  The  applicants 
are  further  advised  that  DOE  mav  he 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent. 

General  Conditions  and  Notice  to 
Applicants 

a.  Applicants:  All  applicants  wiil  be 
notified  in  writing  of  the  action  taken  on 
their  applications  in  approximately  90 
days  after  the  closing  date  for  this 
solicitation,  provided  no  follow-up 
clarifications  are  needed.  Status  of  any 
application  during  the  evaluation  and 
selection  process  will  not  be  discussed 
with  the  applicants.  Unsuccessful 
applications  will  not  be  returned.  . 
o.  False  Statements:  Applications 
must  set  forth  full,  accurate,  and 
complete  information  as  required  hv 
this  solic  itation.  The  penalty  for  ninking 
false  statements  is  prescribed  in  l.S 
U.S.C.  1001. 

c.  Application  Clarification:  DOE 
reserves  the  right  to  require  applit  .itions 
to  be  clarified  or  supplemented  to  the 
extent  considered  necessary  either 
through  additional  written  submissions 
or  oral  presentations. 

d.  Amendments:  All  amendmeT.-  to 
this  solicitation  will  be  mailed  to 
recipients  who  submit  a  written  reriije.sl 
for  the  DOE  applica;ion  package. 
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e.  Applicant's  Past  Performance.  IX)E 
reserves  the  right  to  solicit  from 
available  sources  relevant  information 
concerning  an  applicant's  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

/  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
(onmiitment.  either  explicit  or  implied, 
is  invalid. 

g.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date. 
h.  Availability  of  Funds:  The  actual 
amount  of  fund's  to  be  obligated  will  be 
subject  to  availability  of  hinds 
appropriated  by  Congress. 

i  Loans  under  DOE  Minority 
Economic  Impact  (S4EI)  Loan  Program: 
Appliiants  are  advised  that  loans  under 
the  EKDE  Minority  Economic  Impact 
(MEI)  Loan  Program  are  not  available  to 
finance  the  cost  of  preparing  ail 
application  pursuant  to  this  solicitation. 
/.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  pceaward 
assurances  of  compliance  and 
certifications  which  are  mandated  by 
law.  The  assurance  and  certification 
forms  will  be  provided  in  the 
application  package. 

k.  Questions  and  Answers:  Questions 
regarding  this  solicitation  should  be 
submitted  in  writing  to  the  DOE 
Contract  Specialist  no  later  than  April 
10.  1995.  Questions  and  answers  will  be 
issued  in  writing  as  an  amendment  to 
this  solicitation. 

/.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effe<:tive  date  of 
award  Should  the  awarder  take  such 
action,  it  is  done  so  at  the  awardee's  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  issue  an  award. 

m.  Patents.  Data,  and  Copyrights: 
Applicants  are  advised  that  patents, 
data,  and  copyTights  will  be  treated  in 
accordance  with  10  CFR  RIH).33. 
n  Environmentnl  Impact:  An 
applicant  environmental  checklist  will 
be  provided  in  the  DOE  application 
package.  Award  will  not  be  made  until 
the  environmental  checklist  is 
completed.  An  environmental  review  of 
the  environmental  checklist  and  the 
application  will  be  conducted  bv  DOE 
as  required  by  10  CFR  1021. 21B. 
o.  EPACT:  Applicants  shall  be 
required  to  comply  with  section  2306  of 
the  Energy  Pohcy  Act  of  1992  (EPACH 
(42  U.S.C.  13525).  as  applitrable. 


p.  Buv  American  Act:  Any 
organization  receiving  award  under  this 
solicitation  must  comply  with  the  Buy 
American  Provisions  of  Section  307  of 
Pub.  L.  103-332.  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  of  1995. 

Dated  March  9.  1995. 
R.  |.  Hoyln. 

Dir^tor  Proturenienf  Services  Dnision. 
IFK  D.K   9!>-7278  Filed  3-2.1-95:  »;4S  ami 
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Golden  Field  Office;  Federal 
Assistance  Award  to  National 
Autonrtotive  Technicians  Education 
Foundation 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Noncompetitive 
Financial  Assistance  Award.     


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7.  is  announcing  its  intention  to 
award  a  cooperative  agreement  to  the 
National  Automotive  Technicians 
Education  Foundation  (NATEF).  for  the 
further  development  and 
implementation  of  a  nationwide 
program  for  voluntary  certification  of 
training  programs  lor  ahemative  fuel 
vehicle  and  refueling  systems 
technicians.  This  pr(^ram  will  assist  the 
Office  of  Transportation  Technologies 
(Onrr)  programs  at  DOE.  in  the 
implementation  of  Section  411  of  the 
Energy  Policy  Act  of  1992  (EPAct).  The 
OTT  programs  seek  to  improve 
transportation  energy  efficiency  and  to 
reduce  the  nation's  dependence  on 
imported  fuels.  This  is  not  a  notice  for 
solicitation  of  proposals  or  financial 
assistance  applications. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy.  Golden 
Field  Office.  1617  Cole  Blvd..  Golden. 
Colorado  80401.  Attention:  Ms.  Ruth  E. 
Adams,  Contract  Specialist.  The 
telephone  number  is  303-275-4722. 
SUPPt-EMENTARY  INFORMATION:  The 
applicant  organization  is  a  nonprofit 
501(c)3  corporation  founded  in  1982.  In 
conjunction  with  the  National  Institute 
of  Automotive  Service  Excellence 
(ASE).  the  applicant  organization  has 
implemented  a  national  standards 
de\elopment  and  evaluation  process  for 
the  certification  of  automotive 
tet:hnician  training  programs.  This 
program  expands  the  NATEF  capability 
to  include  altentitive  fuel  technician 
training  programs.  The  NATEF 
organization  is  governed  by  its  15- 
meml)er  Board  of  Trustees  which 


represents  virtiially  e\-ery  segment  of  the 
transportation  industry  as  mtII  as 
representatives  from  consumer  groups. 
vo<:ational  and  other  educators, 
professional  technicians,  employi:rs  oi 
te<  hnicians.  business  leaders,  and  other 
affected  entities  and  persons. 

In  accordance  with  10  CFR  BOO. 7.  it 
has  U-en  determined  that  the  at  tivHy  to 
be  hiiuled  is  iie<:essary  to  the 
satisfactorv  completion  of  an  attivitv 
that  will  enhance  the  public  benefit 
derived  aiul  for  whit.h  <  om(>etiti()n  and 
the  delay  resulting  therefrom  would 
have  a  sigiiifi<:ant  adverse  efle«;t  on 
completion  of  the  activity.  The 
applicant  has  exclusive  domestic 
capability  to  perform  the  at  tivity 
sut:t:essfully,  based  upon  its  existing 
automotive  tet:hnician  training  program 
certifii:alion  pro<:ess  and  its  e\pt!rient:e 
demonstrating  that  this  protess  results 
in  nationwide  quality  improviMuent  of 
automotive  servit.e  and  repair.  DOE 
knows  of  no  organization  other  than 
NATEF  which  is  capable  and  whit;h  is 
i;onducting  or  is  planning  to  londuct 
development  and  implementation  of 
certifii;ation  of  training  programs  for 
alternative  fuel  vehii:le  technicians  antl 
alternative  fuel  refuel ing-system 
te<:hnit:ians  as  proposed  by  the 
applicant. 

Current  Federal  funding  is  availul)le 
in  the  amount  of  $500,000.  A  minimum 
of  $88,(XK)  from  non-Federal  sourt.es  has 
been  t;ommitted  by  NATEF  to 
accomplish  the  first  year  of  this 
development  program.  The  proiet:t  t.osi 
over  five  vears  is  e.stimated  to  be 
$2,795,634  total,  with  the  DOE  share 
being  S2.318.997  and  $476,637  to  be 
cost-shared  by  NATEF. 

Issuvt)  in  C.okien.Colorddoon  Man  h  14 
1995 

John  W.  Meeker. 
Chiff.  Prntiirfntfiit.  (•() 
IFK  D<k:  95-7:i45  Filed  :J-2;«-95:  K:4.i  Hnii 
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Office  of  Energy  Efficiency  and 
RenewatJle  Energy 

Federal  Energy  Management  Programs 
Workshops 

AGENCY:  Energy  Efficient:y  ami 

Renewable  Energy.  Department  of 

Energv. 

ACTION:  Notice  of TrainingU^orkshops. 

SUMMARY:  The  U.S.  Department  of 
Energv  (DOE)  is  announcing  the  ris«.al 
year  1995  training  schedule  for  Federal 
energy  management  workshops  that  will 
be  t.onducted  by  the  Office  of  Federal 
Energv  Management  Programs  in 
suppeirt  of  the  lixecutive  Order  12902 


dated  March  8, 1S94  conreming  EneiRy 
Efficiency  amf  Water  Conservation  at 
Federal  fecihfies.  Executive  Order  No. 
12902,  501.  (f)  Federal  Registerll463 
(1994),  of  the  Execnfrve  Order  requires 
DOE  to  conduct  appropriate  training  for 
Federal  agencies  to  as«fst  them  in 
identifying  and  funding  cost-effective 
projects.  To  the  extent  resources  are 
available,  TXJE  is  required  to  work  with 
utilities  and  the  private  sector  fo 
encourage  the  participation  in  Federal 
.set;tor  programs. 

DATES  AND  ADDRESSES:  The  ft>l lowing 
are  the  dates,  locations,  and  contact 
persons,  of  fiscal  year  1995  training 
workshups.  To  obtain  information  or, 
t;ontenl  of  workshofvs  and  to  regiMer. 
please  telephone  tlie  workshop  contact 
persons  listed  below. 

RenewaMc  Ejwt^  Profects  Workshop 

Washington,  DC 
fune  5-6.  1995 

Contact:  Chris  DeCbaine.  Enterprise 
Advisory  Services,  Inc..  8B0-56ft-2877. 

Water  Kesonrce  Management 
Workshops 

Chicago.  IL 

April  4-5,  1995 
Atlanta.  GA 

Jane  12-13.  19«5 
Washington.  DC 

July  11-12,  1995 
.San  Diego,  CA 

September  12-13. 1995 
Kansas  City,  MO 

September  26-27,  199<> 

Con/or/.  Cindy  Griswold.  Parjfic 
Northwest  Laboratorie.s,  {r>09]  372-4^8. 

Fcderai  Energy  Man^^enwnt  WorksJwp 

New  York,  NY 

March  27-28,  1995 
Chicago.  FL 

May  1-2. 1995 
Seattle,  WA 

July  31-Aiigust  1, 1995 
Washington.  E)C 

September  25-27,  1993 

CnrUact:  Lisa  F»y.  Camber 
Corporaticn,  U02)  737-1911. 

Designing  LowEnergy  Buildings 
Workshop  for  Non-Residential 
Buildings 

Washington.  DC 

April  4-5.  1995 
c:hicago,  IL 

June  26-27.  1995 
San  Diego,  CA 

September  14-15. 1995 

Contact:  Katie  Bush,  Passive  Solar 
Industries  Councif.  (2t)2)  628-7400,  ext. 

2(in. 


Designing  Low  Energy  Birifdings 
Workshop  for  Residential  Buildings 

(Workshops  are  scheduled  at  sites  as 
requested  and  approved! 

Contact:  Katie  Bosh,  Passive  Soiar 
Industries  Council,  (202)  628-7400,  ext. 
200 

Life  Cycle  Costing  (LCQ/ASEAM  (A 
Simplified  Energy  Anafysis  Method! 
Workshop 

Delias,  TX 

March  20-22, 1995 
Rockville,  MD 

May  22-24,  1995 
Sacramento.  CA 

June  5-7,  1995 
Seattle,  WA 

August  2-4.  1906 

Contact:  Loreen  Lirrsentrwyer, 
Narrona}  fristitHte  of  Standard* and 
Teriinology,  f301)  975-»132. 

Federal  Energy  Decision  Screening 
(FEDS)  Workskop 

New  York,  NY 

March  2»-30,  199ft 
Rockville,  MD 

Mar  15-17,  1995 
Atlanta,  GA 

June  14-16, 1996 
Washington,  DC 

Au|;ust  14-16.  \9m 
Washington,  DC 

August  16-18.  19^ 

Contact:  Grrdy  GrrswoW,  Pacific 
Northwest  Laboratories,  (SfM)  372-4368. 

Federal  Relighting  Initiative  fFRI) 
Workshop 

Los  Angeles,  CA 

March  14-16, 1995 
Kansas  City,  MO 

April  2.5-27,  1995 
Rockville,  MD 

May  17-19,  1995 
Chicago,  IL 

June  28-30,  1995 
Charlotte.  NC 

August  8-10,  1995 
Denver,  CO 

September  19-21,  1995 

Contact:  Lisa  Frey,  Camber 
Corporation.  (202)  737-1911. 

Energy  Savings  Performance  (ESP) 
Contracting 

Kansas  City.  MO 

March  14-17,  1995 
Philadelphia,  PA 

March  28-31,  1995 
Denver.  CO 

April  18-21,  1995 
Washington,  DC 

Mav  3-5,  1995 
Dallas.  TX 

June  2a-23,  1995 
Washington.  DC 


June  27-30,  1995 
Seattle.  WA 

August  7-9.  1995 

Contact:  Lisa  Frey,  Camber 
Corporation,  (202)  737-lftll. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Collins,  Federal  Energv  Mianagement 
Program  (FE\ff»),  Department  of  En«igy, 
(202)586-S017. 
SUPPLEMENTARY  IMfOMUTION: 

Description  of  training  provided  by  th« 
Offic:e  of  Federal  En0^  Nianegenent 
Programs  is  as  fioJlows: 

Renewable  Energy  Projects  Workshop 

This  course  is  intended  for  Federal 
facility  managers  and  associated 
architects  and  engineers  who  are 
interested  in  incorporating  renewable 
resource  technologies  into  new  or 
retrofit  building  projects.  The  course 
includes  4  distinct  modules. 

•  An  integrated  renewables/energy 
efficient  approach  to  new  construction/ 
major  renovation; 

•  Renewable  measures  tliat  may  be 
applicable  for  building  retrofits; 

•  Renewable  technokigies  that  r^n  be 
used  for  electrical  generation;  and, 

•  Procurement  pitfalls  and  issues  aiul 
financing  that  is  applicable  to  all  types 
of  renewables. 

(2  days.  No  tuition  fee.) 

Water  Resource  Management 
Workshop 

Assists  Federal  resource  managers  in 
incorporating  water  efficiency  into  their 
project  assessment,  planning,  and 
implementation  programs  as  required  by 
the  Energy  Policy  Act  of  19«2  fEPArt) 
and  E.O.  12902.  The  Course  mclodes 
the  following  topics: 

•  Federal  water  use; 

•  The  impacts  of  conserralion 
practices; 

•  The  legal  framework  fcr  water 
management: 

•  Auditing,  meterirq^  anA  feak 
detection: 

•  Conservation  opportunities;  and, 

•  Water  re5iource  acquisition. 
(2  days,  no  tuition  fee.) 

Federal  Energy  Management  Workshop 

The  Federal  Energy  Management 
Workshop  summarizes  curren-t  practices 
in  alternative  financing,  facility 
operation  and  maintenance,  and  energy 
auditing  and  provides  training  toward 
meeting  the  EPAct  "trained  energy 
manager"  requirements.  EPAct  deftnus  a 
"trained  energy  manager'  as  a  person 
w  ho  has  completed  a  course  of  study  in 
the  areas  of: 

•  Fundamentals  of  building  energy 
systems; 

•  Building  energy  codes  and 
applicable  professionaf  standards; 


IIZ  U.O.V...    1  JO^JJ.  u^  Olipin.awit. 
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•  Energy  accounting  and  analysis: 

•  Life-cycle  cost  methodologies: 

•  Fuel  supply  and  pricing:  and, 

•  Instrumentation  for  energy  surveys 
and  audits. 

(2  days.  No  tuition  fee.) 

Designing  Low  Energy  Building 
Workshop  for  Non-Residential 
Buildings 

Formerly  known  as  the  Passive  Solar 
Design  Strategy  Workshop,  the  course 
addresses  whole  building  design, 
stressing  the  integration  of  daylighting, 
energy  efficient  equipment,  and  passive 
solar  design  strategies.  Case  studies  and 
analysis  for  various  climates  are 
included. 
(2  days.  No  tuition  fee.) 

Designing  Low  Energy  Building 
Workshop  for  Residential  Buildings 

For  personnel  involved  in  the  Federal 
residential  building  design  pro<:ess.  this 
course  can  be  tailored  for  your 
installations  and  conducted  there,  as 
requested  and  approved. 
(1  day.  No  tuition  fee.) 

Life  Cycle  Costing/A  Simplified  Fnergy 
Analysis  Method  (ASEA.M)  Workshop 

Basic  for  all  energy  improvement 
proje<;ts,  the  first  two  days  of  this  course 
include  instruction  in  LCC  economic 
evaluation  methods  and  an  introduction 
to  LCC  software  use  in  project  design, 
sizing,  and  selection.  Retrofit  case 
examples  and  class  team  problems  will 
be  explored.  The  third  day  includes 
hands-on  instruction  in  the  use  of  the 
ASEAM  software  tool  for  simulating  the 
impact  of  energy  retrofits  in  buildings. 
A  working  knowledge  of  IBM- 
compatible  microcomputers  is  required. 

(3  days.  No  tuition  fee.) 

Federal  Energy  Decision  Screening 
(FEDS)  Workshop 

Designed  for  Federal  agency-level  and 
installation-level  energy  managers  who 
want  to  identify  cost-effective  site- 
specific  energy  system  revitalization 
projects.  The  workshop  includes  hands- 
on  use  of  the  FEDS  level-1  analytical 
software  for  site  project  st;reening  and 
prioritizing  and  FEDS  level-2  software 
for  analyzing  specific  improvements. 
(2Vj  days.  No  tuition  fee.) 

Federal  Relighting  Initiative  (FRI) 
Workshop 

The  FRI  workshop  is  targeted  at 
Federal  personnel  responsible  for 
lighting  analysis,  procurement, 
planning,  and  the  installation  of  life- 
cycle  cost-effective  technology.  The 
objective  is  to  provide  guidance  on 
energy -efficient  lighting  consistent  with 


other  facility  ligtiting  considerations, 
quality  and  cost,  and  whole  building 
analysis.  Topics  include: 

•  Basic  lighting  concepts:  a 
comprehensive  process  for  Federal 
relighting  project  development  and 
implementation: 

•  Application  of  the  Federal  Lighting 
Expert  (FLEX)  System  and  other 
analytical  software  tools:  and, 

•  The  use  of  professional  lighting 
design  services. 

An  additional  half-day  is  for  hands  on 
problem  solving  using  software  tools. 
(2V^  days.  No  tuition  fee.) 

Energy  Savings  Performance  (ESP) 
Contracting 

EPAct  streamlined  the  process  for 
awarding  shared  energy  savings 
contracts  through  the  use  of  ESP 
contracting.  This  course  places  the  ESP 
approach  in  the  context  of  other 
financing  options  and  will  familiarize 
tetihnical  facility  management  personnel 
and  pro<;urement  specialists  with  this 
form  of  third  party  financing  for 
performing  energy  saving  retrofits  on 
buildings.  Course  materials  include 
model  solicitation  on  diskette.  Topics 
include:  ESP  concepts  and  statutory 
basis,  solicitation  design  and 
preparation,  proposal  evaluation,  and 
contract  implementation.  Students  will 
look  at  case  histories  and  discuss  the 
selection  of  candidate  ESP  project  sites 
and  receive  hands-on  help  for  specific 
projects  they  bring  to  the  class. 
(4  days.  No  tuition  fee.) 

Issut;(i  in  Washington.  DC  on  Febniar>'  21. 
1995 

Christine  A.  Ervtn. 

Aasistant  Secrftary:  Energy  Efficiency  and 
Renewable  Energy. 
IFR  Doc  95-7365  Filed  3-23-95:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-706-000,  et  al.] 

Central  Hudson  Gas  and  Electric 
Corporation,  et  al.,  Electric  Rate  and 
Corporate  Regulation  Filings 

March  17.  1995 

Take  notice  that  the  following  filings 
have  been  mode  with  the  Commission: 

1.  Central  Hudson  Gas  and  Electric 
Corporation 

jDocknt  No.  EK95-706-0001 

Take  notice  that  on  March  6,  199.S. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E).  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  CNG  Power  Ser\'ices 


Corporation.  The  terms  and  cortdition*; 
of  ser\ice  under  this  Agreement  are 
made  pursuant  to  CHG&E's  FERC 
Electric  Rate  Schedule,  Original  Volume 
1  (Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Ser\'ice  Commission  of  the 
State  of  New  York. 

Comment  date:  April  3. 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  and  Electric 
Corporation 

IDocket  No.  EK95-707-OOOI 

Take  notice  that  on  March  6.  1995. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  Rochester  Gas  and  Electric 
Corporation.  The  terms  and  conditions 
of  ser\'ice  under  this  Agreement  are 
made  pursuant  to  CHG&E's  FERC 
Electric  Rate  Schedule.  Original  Volume 
1  ("Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-16f>2. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  3. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  and  Electric 
Corporation 

IDocket  No  ERt»5-7{)8-000| 

Take  notice  that  on  March  6,  1995, 
Central  Hudson  Gas  and  Ele«;tric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  Citizens  Lehman  Power 
Sales.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to CHG&Es  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copv  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  3.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Ser>'icc  Company 

IDockrI  Ni).  ER95-710-OOOI 

Take  notice  that  on  March  7,  1995. 
Arizona  Public  Service  Companv  (APS). 


tendered  for  filing  a  request  for  CiAC 
treatment  of  certain  facilities  which  are 
required  to  be  repla«:ed  pursuant  to  the 
terms  of  the  Mead-P>»oemx  Project 
Westwring  Suhsfafioii  Interconnection 
Agreement  (Agreement).  The  parties  to 
the  Agreement  are  APS.  The  United 
States  of  America,  Salt  River  Project 
Agricuhural  Improvement  and  Power 
District,  Department  of  Water  and  Power 
of  the  City  of  Los  Angeles,  Nevada 
Power  Company,  M-.S-R  Public  Power 
Agency,  Southern  California  Public 
Power  Authority,  Tucson  Electric  Power 
Company,  and  City  of  Vernon. 

In  addition  to  all  the  Parties  to  this 
Agreement  copies  of  this  filing  have 
been  served  upon  Ef  Paso  Electric 
Company,  Public  Service  Company  of 
New  Mexico,  the  Arizona  Corporation 
Commission,  the  New  Mexico  Public 
Service  Commissioa.  the  Publi«:  Utility 
Conuni.ssion  of  Texas,  and  the  Nevada 
Public  Servi<;e  Co(ami.ssion. 

Comment  date:  April  3, 199.5,  in 
acc:ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

|Do(.k(;t  No.  EK9.5-712-OOOI 

Take  notice  that  on  March  7,  1995, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utihties 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Pubhc 
Servit;e  Inc.,  tendered  for  filing  a 
Transmission  Serv  ice  Agreement  (TSA) 
l)etweer»  Entergy  Services  a*id  Entergy 
Power,  Inc.  (EPI).  Entergy  Ser\'ices  states 
that  the  TSA  sets  out  the  transmission, 
arrangements  uader  which  the  Entergy 
Operating  Companies  will  provide  EPI 
norv-firm  transmission  service  under 
Entergy  Services  Transmission  Service 
Tariff. 

Comment  date:  April  3.  1995,  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  of  this  notice. 

6.  American  Electric  Power  Service 
Corporation 

Iftx-kel  No.  ER95-71 ,3-0001 

Take  notice  that  on  MarrJi  8, 1995,  the 
American  Electric  Power  Service 
Corporation  tAEPSC),  tendered  for 
filing,  as  initial  Rate  Schedules, 
Agreements  dated  December  1.  19!M, 
and  January  1,  1995,  between  AEPSC,  as 
agent  for  the  AEP  System  Operating 
Companies  and  the  following 
rompanres:  InterCoast  Power  Marketing 
(Company  and  CNG  Power  Senices 
Corporation  (Marketers). 

The  Agreements  provide  the 
Marketers  access  to  the  AEP  System  for 
short-term  traosmLssion  service.  The 


parties  request  an  eiftclive  date  of 
March  9,  1995. 

A  copy  of  the  filing  was  served  upon 
the  state  regulatory  commissions  ef 
Indiana,  Kentucky,  Midaigan,  Ohio, 
Tennessee,  Virginia  and  West  Virginia, 
and  the  Marketers. 

Comment  date:  April  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


of  PURPA,  as  amended,  with  respecf  to 
its  cogeneration  facilities  located  near 
Gordonsville,  Virginia.  SpecificalFy, 
Gordonsville  requests  waiver  of  thie 
operating  and  efficiency  standards  for 
the  calendar  years  of  1994  and  T995. 
Comment  date:  April  24, 1995,  in 
accordance  with  Staodofd  Paragraph  E 
at  the  end  of  this  notice. 


7.  Orange  and  Rockland  Utilities,  Inc.        ^^-  Birchwood  Power  Partners,  L.P. 

{Docket  No.  ER95-714-OOOI 

Take  notice  that  on  March  8, 1995. 
Orange  and  Rockland  Utilities,  Inc. 
(O&R),  tendered  for  filing  an 
amendment  to  §  3  of  the  Agreement 
between  Orange  and  Rockland  Utilities, 
Inc.  and  Long  Island  Lighting  Company 
(LILCO)  dated  April  27.  1976. 

O&R  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  LILCO. 

Comment  dofer  April  3.  1905,  in 
accordance  with  Stsoidard  Faragr^>ii  E 
at  the  end  of  this  notice. 


8.  Orange  and  Rockland  Utilihcs,  fac. 

IDocket  No  ER95-71 5-0001 

Take  notice  that  on  March  8,  1996, 
Orange  and  Rockland  Utilities,  fcic 
(Orange  and  Rockland),  tendered  far 
filing  an  extension  dated  December  1, 
1994,  to  an  agreement  between  Orange 
and  Rockland  and  New  York  Pbvrer 
Authority  (Authority)  for  the  sale  of 
system  capacity  and/or  energy  by 
Orange  and  Rockland  to  Authority. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  Part  3.5.3 
of  the  Commission's  Regulations  so  that 
the  proposed  rafte  schedule  can  be  made 
effective  De<.einber  1,  1994  in 
accordance  with  the  anticipated 
utilization  by  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on  New 
York  Power  Authority. 

Comment  date:  April  3,  199S,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

9.  Gordonsvilh?  Energy.  L.P.  fUnit  I  and 
Unit  II) 

jDoiJtet  Nos.  QF92-1fift-<)05.  QF«2-157-0*X5 
and  EL95-32-000I 

Take  notice  that  on  M;u-(Ji  10,  T995. 
Gordonsville  Energy,  L.P., 
(Gordonsville)  tendered  for  filing  a 
Petition  For  Temporary  Waiver  of  the 
Cotnmi.s.sion's  Regulations  under  the 
Pubhc  Utilitv  Reguhitorv  Policies  Art  of 
1978  (PURPA).  Gordonsville  requests 
the  Commission  to  lemporarilv  waive 
the  operating  and  efficiency  standards 
for  qualifying  cogenerating  faciTittes  as 
set  forth  in  Section  292.205,  18  CFR 
292.205  of  the  Commissions 
Regulations  impleraenting  Section  201 


IDfxAet  No.  QF93-126-0011 

On  March  13,  1995,  Birchwood  Power 
Partners,  LP.  (Appficant),  of  90O 
Ashwrood  Parkway,  Suite  500,  Atlanta, 
Georgia  30338-4780.  submitted  for 
filing  an  application  for  recertiCcatioa 
of  a  facility  as  a  qualifying  cogeneratioa 
faciUty  pursuant  to  Section  29e.2a7(hi 
of  the  Commission's  R^alations.  No 
determination  has  bees  siabe  that  the 
submittal  constitutes  a  conrplete  filing. 

According  to  Applicant,  the  topping- 
cycle  cogeneration  facility  will  be 
located  on  Birchwood  Drive,  in 
Sealston,  Virginia.  The  Coranrission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facility  xa 
Birchwood  Power  Partners,  L.P.,  65 
FERC  ^62,048  (1993).  The  instant 
request  for  recertification  is  due  to  a 
change  in  ownership  of  the  facility. 

Comment  date:  April  24,  1995.  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  .Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shoikld  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conamission, 
825  \oT\h  Capitol  Street.  N_E.. 
Washington.  DC.  20426.  in  accordamje 
with  Rules  211  and  214  of  the 
Commission's  RalSs-of  Prattfceand 
Profiedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
she; Id  be  filed  on  or  before  the 
comiiitjnt  date.  Protests  will  be 
con.-iidwed  hv  the  Commission  in 
deterniiiiing  the  appropriate  actios  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  {woceeding. 
Any  person  wishing  to  bei»me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Con^ mission  and  are  available  for  public 
inspection. 
l.mw  D.  Casbefl. 
Secrrtary. 
IFK  1>k:.  9.'>-73(N  Fifed  3-2.V9V  8:45  ami 
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(Proi«ct  No.  2689-005] 
Notice  Of  Application 

March  20.  1995. 

Talce  notice  that  the  following 
hydroelectric  application  has  been  Piled 
with  the  Commission  and  is  available 
for  public  inspection: 
cj.  Tvpe  of  application:  Transfer  of  License 

and  Approval  of  Lease. 
/.  Projuci  So.:  2689-005 
r  Date  Filed:  March  7. 1995 
rf  Applicant:  Scott  Paper  Company 
e  Name  of  Project:  Oconto  Falls. 
f  Location:  Oconto  River.  Oconto  Q>untv. 

Wisconsin. 
g  Filed  Pursuant  to:  Federal  Power  Act.  16 

U.S.C.  791(a)-825(r). 
h  Applicant  Contact:  Nancy  I  Skancke. 
Crammer,  Kissel.  Robbins  &  Skancke,  1225 
Eye  Street  NW..  Suite  1225.  WashinRton. 
DC  20005.  (202)  408-5400. 
I  FERC  Contact:  Mark  Hooper.  (202)  219- 

2680. 
/.  Comment  Date:  April  6.  1995. 
It.  Description  of  Transfer  and  Lease  Scott 
Paper  Company  (Scott)  proposes  to  transfer 
to  N.E.W.  Hydro.  Inc.  (NEW.)  its  license 
NEW.  requests  approval  of  the  lease 
arranggment  between  NEW.  and  Scott. 
1  This  notice  also  consists  of  the  following 
standard  paragraphs:  B.  Cl.  and  D2 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  Rules  of 
Practice  and  Procedure.  18  CFR  385.210, 
.211.  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will  consider 
all  protests  or  other  comments  Filed,  but  only 
those  who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's  Rules 
may  become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to  intervene 
must  be  received  on  or  before  the  specified 
comment  date  for  the  particular  application 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  ■COMMENTS", 
•  RECOMMENDATIONS  FOR  TERMS  AND 
CONDITIONS'.  "PROTEST".  OR    MOTION 
TO  INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular  application 
to  which  the  filing  refers.  Any  of  the  above- 
named  documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commissions  regulations  to. 
The  Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street.  N.E  . 
Washington.  DC.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  ser\e(l  upon 
each  representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments— Federal,  stale,  and 
local  agencies  are  invited  to  file  comments  on 
the  described  application.  A  copy  of  tht; 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  tor  filing  comments,  it  will  l»e 
presumed  to  have  no  comments  One  lopy  of 


an  agency's  comment  must  also  be  sent  to  the 

applicants  n-presrntatives. 

Lois  D.  Cashell. 

Secretary. 

jFR  D<k;  95-7248  FiUr<l  3-23-95;  8:45  ami 

BILUNO  COM  •717-S1-M 


[Project  No.  2744-009] 
Notice  of  Application 

March  20. 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspet;tion: 
a  Type  of  Application:  Transfer  of  License 

and  Approval  of  Lease. 

b.  Project  No.  2744-019. 

c.  Date  Filed:  March  7. 1995. 

d.  Applicant:  Menominee  Company. 

e.  Name  of  Protect:  Menominee/Park  Mill 

f.  Location:  Menominee  River.  Marinette 
County.  Wisconsin,  and  Menominee 
County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power  Act,  16 
use.  §§791(a)-825(r) 

h  Applicant  Contact  Nancy  I.  Skancke 
Crammer,  Kissel,  Robbins  &  Skancke  1225 
Eye  Street,  N.W.,  Suite  1225  Washington, 
DC  20005  (202)  408-5400. 
/  FERC  Contact:  Mark  Hooper.  (202)  219- 

2680 
/.  Comment  Dale  April  6.  1995. 
k.  Description  of  Transfer  and  Lease: 
Menominee  Company  (Menominee) 
proposes  to  transfer  to  N  EVV  Hydro.  Inc 
(NEW.)  its  license.  NEW.  requests 
approval  of  the  lease  arrangement  between 
NEW  and  Menominee 
1  This  notice  also  consists  of  the  following 
standard  paragraphs:  B.  Cl,  and  D2. 

B  Comments  Protests,  or  Motions  to 
Intervene — Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  Rules  of 
Practice  and  Procedure,  18  CFR  385.210, 
211,  214  In  determining  the  appropriate 
action  to  take,  the  Commission  will  consider 
all  protests  or  other  comments  filed,  but  only 
those  who  file  aa  motion  to  intervene  in 
accordance  with  the  Commission's  Rules 
mav  become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to  intervene 
must  be  received  on  or  before  the  specified 
comment  date  for  the  particular  application 

Cl   Filing  and  Service  of  Responsive 
Documents  —Any  filings  must  bear  in  all 
capital  letters  the  title  'CO.MMENTS" 
•RECOMMENDATIONS  FOR  TERMS  AND 
CONDITIONS  ,    PROTEST",  OR  "MOTION 
TO  INTERVENE ',  as  applicable,  and  the 
Project  Number  of  the  particular  application 
to  which  the  filing  n'fers.  Any  of  the  above- 
named  documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commissions  regulations  to: 
The  .S«'cretar\-,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street,  N  E., 
Washington.  D.C.  20426  A  copy  of  any 
motion  to  intervene  must  also  be  served  upon 
each  representative  of  the  Applicant 
sivcififd  in  the  particular  application 


D2.  Agency  Comment— Federal,  state,  and 
local  agencies  are  invited  to  file  comments  on 
the  described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
dire<;tly  from  the  Applicant  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  to  comments.  One  copy  of 
an  agency's  comment  must  also  be  sent  to  the 
Applicant's  representatives. 
Lois  D.  Cashell. 
.S'pcrefarv. 
IFR  Doc  95-7249  Filed  3-23-95;  8:45  ami 
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[Project  No.  11291-000] 
Notice  of  Application 

March  20. 1995. 

Take  notice  that  the  following 
hydroelec;tric  application  has  betMi  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

Notice  of  Application  Tendered  for  Filing 
With  the  Commission 
a  Tvpe  of  Application:  Minor  License 
h  Pro/erf  iVo;  11291 -OOl 
c  Date  Filed  March  6,  1995 
d  Applicant:  Star  Mill.  Inc. 
e  Name  of  Project:  Star  Milling  Project. 
f.  Location:  On  the  Fawn  River  in  Lima 
Township,  LaCrangcCx)unty.  Indiana. 
g  Filed  Pursuant  to:  Federal  Power  Act.  16 

use.  §§791(a)-825(r). 
h  Applicant  Contact:  Mr.  Richard  K.  Muntz. 
109  South  Detroit  Street.  LaGrange,  Indiana 
46761,(219)463-2151. 
1  FERC  Contact:  Charles  T.  Raabe  (dt)  (202) 

219-2811. 
j  Comment  Date:  Within  35  days  of  the  date 

filed  shown  in  paragraph  (c). 
k.  Description  of  Project:  The  existing 
operating  project  consists  of:  (1)  A  4-toot- 
high  concrete  and  earthen  dam;  (2)  a 
reservoir:  (3)  a  powerhouse  containing  a 
187  KVa  generating  unit  and  a  125  KV.i 
generating  unit;  (4)  a  tailrace;  and  (5) 
appurtenant  facilities. 
1.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTORIC 
PRESERVATION  OFFICER  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of  the 
Advisory  Council  on  Historic  Presenation, 
36  CFR  800.4 

m.  Pursuant  to  Section  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to  form 
an  adequate  factual  basis  for  a  complete 
analvsis  of  the  application  on  its  merits,  the 
n-soiirce  agency,  SHPO,  Indian  Trib«',  or 
p<rrson  must  file  a  request  for  a  study  with 
the  Commission.  We  are  waiving  the  .S«v-tion 
4.32(b)(7)  n-quired  time  to  respond  to  this 
notice  and  request  that  anv  request  for 
studies  lie  provided  no  later  than  35  days 


from  the  filing  date  and  ser\'e  a  copy  of  the 
request  on  the  applicant. 

Lois  D.  Cashell. 

Secretary. 

|FK  D<K  .  95-7250  Filed  3-23-95;  8:45  am] 

BILLING  CODE  6717-01-M 

Notice  of  Additional  Environmental 
Training  Courses 

March  20. 1995. 

The  Office  of  Pipeline  Regulation  staff 
will  conduct  the  following  training 
during  FY  95.  A  more  detailed 
announcement  will  be  made  for  each 
individual  session  as  the  locations  and 
times  are  finalized. 


Type  o(  train- 
ing 

Date 

Location 

Cultural  Re- 

May 3 

Minneapolis. 

sources. 

Sept.  14  or 
21 

Denver. 

Compliance  . 

May 

New  Orleans. 

Environ- 

August  

Salt  Lake  City. 

mental  Re- 

September 

Detroit. 

port  Prepa- 

ration and 

Compli- 

ance. 

UMI 


The  Cultural  Resources  and 
Compliance  training  will  be  similar  to 
previous  sessions.  The  Environmental 
Report  Preparation  training  will  be  a 
new  one-day  session  on  how  to  prepare 
an  environmental  report  and  related 
information  for  construction  projects 
filed  with  the  Commission.  It  will  be 
held  in  conjunction  with  a  two-day 
Compliance  session. 

We  would  appreciate  any  suggestions 
for  additional  training  topics  and 
additional  locations  for  training 
.sessions.  Please  provide  any  questions 
or  suggestions  about  these  or  other 
training  sessions,  to  Mr.  John  Leiss  at 
(202)208-1106. 
Lois  D.  Cashell, 
Se<:retary. 
jFR  D(x:.  95-7245  Filed  3-23-95;  8:45  am] 

BILLING  COOE  6717-01-M 

[Docket  No.  RP9S-204-000 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Petition  for  Approval  of 
Stipulation 

March  20,  1995. 

Take  notice  that  on  March  14, 1995, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  Columbia 
Gas  Transmission  Corporation 
(Columbia)  filed  a  jjetition  reque.sting 
that  the  Commission  issue  an  order 
approving  the  stipulation  entered  into 


by  Columbia  and  Overthrust  Pipeline 
Company  (Overthrust)  on  March  3, 
1995.  Columbia  states  that  the 
stipulation  terminates  Columbia's 
contractual  obligations  under  a 
transportation  contract,  Contract  No, 
VVH-28012-W,  between  Columbia  and 
Overthrust  through  the  payment  of  a 
negotiated  Exit  Fee  by  Columbia  to 
Overthrust. 

Columbia  states  that  the  stipulation  is 
contingent  upon  Bankruptcy  Court  and 
Commission  approving,  including 
Commission  approval  of  Columbia's  full 
recovery  from  Columbia's  customers  of 
the  Exit  Fee  paid  to  Overthrust. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.W„  Washington,  D.C. 
20426.  on  or  before  April  10, 1995. 
Reply  comments  should  be  filed  on  or 
before  April  20,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  available  for  public 
in.spection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  95-7256  Filed  3-23-95;  8:45  am] 

BILLING  COOE  6717-«1-M 


[Docket  No.  RP95-203-000] 

K  N  Interstate  Gas  Transmission  Co., 
Notice  of  Filing  of  Reconciliation 
Report 

March  20,  1995. 

Take  notice  that  on  March  13, 1995, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  filed  a  reconciliation  report  in  the 
above  captioned  docket.  KNI  states  that 
the  filing  and  refunds  were  made  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Order  dated  March  2, 1995.  KNI  also 
states  that  these  amounts  were  paid  by 
KNI  on  March  8,  1995. 

KNI  States  that  the  reconciliation 
report  summarizes  refund  amounts  for 
the  period  October  1, 1993  through 
September  30,  1994  related  to  Sections 
27  and  28,  Second  Revised  Volume  No. 
1-B  and  Section  31,  First  Revised 
Volume  No.  1-D  of  KNI's  FERC  Gas 
Tariff.  These  sections  relate  to 
accounting  for  and  refunding  of  excess 
IT  and  storage  related  revenues. 

KNI  notes  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 


customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
March  27, 1995.  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-7255  Filed  3-23-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-152-001] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 

March  20.  1995. 

Take  notice  that  on  March  14, 1995, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  March  4,  1995: 

Substitute  First  Revised  Sheet  No.  168 
Substitute  Original  Sheet  No.  168A 

NGT  states  that  it  is  modifying  the 
definitions  of  the  General  Terms  and 
Conditions  in  compliance  with  the 
Commission's  March  3,  1995  Order  in 
this  matter. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  27, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  lo 
the  proceeding.  Copies  of  this  filing  an- 
on file  with  the  Commission  and  nr« 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Lota  D.  CasheU. 

Secretary. 

IFR  Doc.  95-7253  Filed  3-23-95;  8:45  ami 

■ILUHO  COM  •n7-*1-M 


treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Coshell, 

Secretary. 

IFR  Doc.  95-7247  Filed  3-23-95;  8:45  ami 

BILUNO  CO06  •717-01-M 


UMI 


podtat  Mo.  CP«5-258-00(J] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Request  Under  Blanket 
Authonzation 

March  20.  1995. 

Take  notice  that  on  March  13, 1995, 
NorAm  Gas  Transmi-ssion  Company 
(NGT).  1600  Smith  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP95- 
258-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  under  its  blanket  certificate 
issued  in  Docket  Nos.  CP82-384-000 
and  CP82-384-001  to  abandon  certain 
facilities  and  construct  facilities  in 
Louisiana,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  NGT  proposes  to 
upgrade  a  meter  station  and  regulator  on 
Line  FM-A3  in  Lincoln  Parish. 
Louisiana  delivering  gas  to  Arkla,  a 
Division  of  NorAm  Energy  Corporation 
(Arkla).  NGT  states  that  it  proposes  to 
abandon  an  above-ground  1-inch  meter 
station  and  regulator  and  install  a  2-inch 
L-Shape  meter  station  and  regulator  at 
the  request  of  Arkla  to  increase 
deliveries  to  Arkla's  Rural  Extension 
No.  947  in  Ruston,  Louisiana.  NGT 
states  that  it  will  deliver  approximately 
281.200  MMBtu  annually  and  864 
MMBtu  per  day  on  a  peak  day  to  Arkla. 
NGT  estimates  that  the  cost  of  the 
construction  of  the  facilities  will  be 
$24,768.  NGT  states  that  Arkla  has 
agreed  to  reimburse  NGT  for  the  cost  of 
this  project. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
lime  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  virithin  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instwnt  request  shall  be 


[Docket  No.  RP95-5-0031 

Northwest  Pipeline  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  20. 1995. 

Take  notice  that  on  March  14.  1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  6.  1994: 
Second  Sutjstitute  Second  Revised  Sheet  No. 

234 
Substitute  First  Revised  Sheet  No.  235 
Substitute  First  Revised  Sheet  No.  237 
Substitute  Original  Sheet  No.  237-A 
Second  Substitute  Original  Sheet  No.  237-B 
Second  Substitute  Original  Sheet  No.  237-C 

Northwrest  states  that  the  purpose  of 
this  fifing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
directives  in  its  Order  Accepting 
Compliance  Filing,  Subject  to 
Conditions,  Establishing  Technical 
Conference,  and  Deferring  Action  on 
Rehearing  issued  February  27.  1995  in 
Docket  Nos.  RP95-5-001  and  RP95-5- 
002  (Order). 

The  Order  requires  Northwest  to 
provide  for  trading  of  Receiving  Party 
Imbalances  with  Receiving  Party 
Imbalances,  and  Receiving  Party 
Imbalances  with  Shipper  Imbalances. 
Northwe.st  states  that  the  instant  filing 
provides  for  these  trading  provisions 
and  describes  how  Northwest  will 
administer  these  new  provisions.  The 
addition  of  these  provisions  beget  the 
need  for  additional  clarifications  of  the 
netting/trading  provisions. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP95-5-000. 
upon  Northwest's  jurisdictional 
customers,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  March  27, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  artinn  to  he  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  95-7251  Filed  3-23-95;  8:45  ami 

BILLING  COOe  ITIT-OI-M 


Tennessee  Gas  Pipeline  Co.;  Notice  of 

Filing 

[Docket  Nos.  C*>»4-3«d-004  anrt  CP9S-3»- 

001] 

March  20. 1995. 

Take  notice  that  on  March  3, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to  be 
included  in  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  the  following  tariff  sheets 
to  be  effecUve  March  3, 1995: 

Tenth  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  5235 
First  Revised  Sheet  No.  5248 
First  Revised  Sheet  No.  5581 

Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  cancel  Rate 
Schedules  X-16.  X-27.  and  X-66 
pursuant  to  Commission  Orders. 

Tennessee  states  that  copies  of  the 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building.  Houston,  Texas,  and 
have  been  mailed  to  all  affected  parties. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  before  March  27,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelU 
Secrefory. 
IFR  Doc.  95-7246  Filed  3-23-95;  8:45  ami 

BILUNO  COCC  triT-Ot-M 


[Docket  No.  RP95-206-0001 

Tennessee  Gas  Pipeline  Co.;  Notice  oT 
Tariff  Filing 

March  20. 1995. 

Take  notice  that  on  March  15,  1995. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  the 
following  amendments  to  its  FERC  Gas 
Tariff.  Fifth  Revi«5ed  Volume  No.  1: 


Fourth  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  210 
Second  Revised  Sheet  No.  213 
First  Revised  Sheet  No.  225 
First  Revised  Sheet  No.  304 
Second  Revised  Sheet  No.  316 
First  Revised  Sheet  No.  350 
First  Revised  Sheet  No.  351 
Original  Sheet  No.  351A 
Third  Revised  Sheet  No.  509 
Third  Revised  Sheet  No.  512 
Original  Sheet  No.  228-230 
Original  Sheet  No.  304A 
Original  Sheet  No.  586A-586E 

Tennessee  is  proposing  these 
amendments  in  order  to  provide  a  new 
supply  aggregation  (pooling)  service  for 
its  customers  (SA  service).  Tennessee 
requests  that  the  Commission  accept  the 
tariff  sheets  set  forth  above  by  May  1, 
1995,  and  suspend  the  tariff  sheets  for 
five  months.  "Tennessee  states  it  will 
move  to  put  the  tariff  sheets  into  effect 
no  later  than  January  1,  1996,  by  filing 
a  motion  thirty  days  prior  to  the 
effective  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
March  27, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-7257  Filed  3-23-95;  8:45  am] 

BILUNG  COOE  6717-01-M 

[Docket  No.  RP95-197-001] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Tariff  Filing 

March  20,  1995. 

Take  notice  that  on  March  17,  1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  Substitute 
Second  Revised  Sheet  No.  3740.  The 
proposed  effective  date  of  the  revised 
tariff  sheet  is  April  1,  1995. 

On  March  1, 1995  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
filed  in  Docket  No.  RP95-197-000  a 
change  in  rates  pursuant  to  Section  4  of 


the  Natural  Gas  Act  and  Part  154  of  the 
Commission's  regulations  thereimder 
(March  1  Filing).  As  indicated  in 
Section  D  (a)  of  the  Statement  of  Nature, 
Reasons  and  Basis,  Transco  proposes  to 
revise  the  right  of  first  refusal  language 
set  forth  in  Section  48.2  of  the  General 
Terms  and  Conditions  of  Transco's 
Volume  No.  1  Tariff  to  state  that 
Transco  will  solicit  bids  for  a  minimum 
of  5  days  and  a  maximum  of  30  days 
following  the  date  that  the  terms  and 
conditions  for  the  available  capacity  are 
posted  on  Transco's  EBB. 

It  has  come  to  Transco's  attention  that 
Second  Revised  Sheet  No.  3740 
included  in  the  March  1  Filing  does  not 
reflect  such  revised  language.  Therefore, 
in  order  to  reflect  this  intended  revision 
to  Section  48.2  of  the  General  Terms 
and  Conditions.  Transco  is  submitting 
in  the  instant  filing  Substitute  Second 
Revised  Sheet  No.  3740  as  a 
replacement  for  Second  Revised  Sheet 
No.  3740. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  those 
parties  which  were  served  with  a  copy 
of  Transco's  March  1  Filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  27, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-7254  Filed  3-23-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TQ95-2-35-000] 

West  Texas  Gas,  Inc.;  Notice  of  Filing 

March  20, 1995. 

Take  notice  that  on  March  15, 1995, 
West  Texas  Gas,  Inc.  (WTG)  filed 
Fourteenth  Revised  Sheet  No.  4  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  proposed  to  be  effective  April  1, 
1995.  This  tariff  sheet  and  the 
accompanying  explanatory  schedules 
constitute  WTG's  quarterly  PGA  filing 
submitted  in  accordance  with  the 
Commission's  purchased  gas 
adjustments  regulations.  Because  the 
filing  reflects  a  reduction  in  WTG's 
purchased  gas  costs,  the  company 


requested  a  waiver  of  Section  154.308  of 
the  regulations  in  order  to  allow  the 
proposed  tariff  sheet  to  go  into  effect  on 
less  than  30  days  notice. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211  and  385.214.  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  27, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-7258  Filed  3-23-95;  8:45  ami 

BILLING  COOE  6717-01-M 

[Docket  No.  RP95-1 32-001] 

Williams  Natural  Gas  Co.,  Notice  of 
Refund  Report 

March  20.  1995. 

Take  notice  that  on  March  14,  1995, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  report  of  refunds 
made  to  Shippers. 

WNG  states  that  on  January  20,  1995, 
it  filed  a  report  of  net  revenue  received 
from  cash-outs  for  the  twelve-month 
period  October  1993  through  September 
1994.  The  report  proposed  to  make  such 
refunds  to  Shippers  listed  on  the  refund 
report,  including  interest  from  January 
14,  1995  through  the  date  of  the  refund, 
upon  Commission  approval  of  the  report 
of  refunds.  By  order  dated  February  27, 
the  Commission  accepted  WNG's  filing 
and  required  WNG  to  make  refunds  to 
its  customers  as  proposed.  The  attached 
refund  report  is  being  filed  in 
compliance  with  the  order, 

WNG  states  that  a  copy  of  this  filing 
was  served  on  all  Shippers  receiving  a 
refund,  all  participants  listed  on  the 
service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above,  and  interested  state 
commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 


protest .  the  inst«m  r«que5i  snaii  oe 
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Washington.  D.C  20426.  in  accordance 
with  Section  385.211  of  the 
Commissions  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  27.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspec.tion  in  the  Public  Reference 
Room. 

Lois  D.  CashcU, 
Swrfptury. 
IFR  Doc.  95-7252  Filed  3-23-95;  8:45  ami 

BILLING  COOe  1717-01-111 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
January  16  Through  January  20, 1995 

During  the  Week  of  January  16 
through  January  20. 1995.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  Usts  have  also  been 

included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  mav  file  written  comments 


on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  D.C.  20585. 

Dated;  March  16. 1995. 
George  B.  Breznay. 
DirPitor.  Office  of  Hearings  and  Afjyeuh. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  o«  January  16  through  January  20.  1995) 


Date 


1006/94  ._ 


01/17/96 


01/17/95 


Name  and  Locafion  of  Applicant 


Jim  Walter  Cofporation,  Gladwyne.  PA 


Cowles  Publishing  Company.  Spokane.  WA 


David  Ramtrez.  Babylon,  NY 


Case  No. 


RR272-186 


01/17/95 Deer  Trail  Truckline.  Memphis.  TN 


01/17/95 


01/17,'95 


01/18/95 


J.O.  Ramsey  Truckirvg  Co..  Inc  .  Cordova. 
TN. 


Rocky  Flats  Field  Oflice.  Golden,  CO 


VFA-0018 
VWX-O001 
RR272-187 


RR272-188 


01/18/95 


Atouquerque  Operatwns  Office,  Albuquer- 
que. NM. 

Dixie  Electric  Co..  Odessa.  TX 


VSO-0015 

VSO-0016 
RR272-189 


Type  ofSubmissioo 


Request  for  Modification/Rescission  In  the  Crude  Oil  Re- 
fund Proceeding.  If  granted;  The  December  il.  1990. 
Decision  and  Order,  Case  No.  R272- 10664,  Issued  to 
Jim  Walter  Corporation  woukj  be  modified  regarding  tr»e 
firm's  Application  for  Refund  sutjmrtted  in  ttie  Crude  Oil 
refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  granted: 
Cowles  Publishing  Company  wouW  receive  three 
merrwanda  prepared  by  an  attorney  employed  by  a 
DOE  contractor. 

SupptenDcntal  (WhistletHower)  If  granted;  David  Ramirez 
wouW  be  awarded  S38.855  in  attorney's  fees  and  other 
reasonable  costs  incurred  in  bnnging  his  whistteblowei 
complaint  against  Brookhaven  NaUonal  Lat)oratory. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  September  20.  1994 
Dismissal  Letter,  Case  No.  RF272-90556,  issued  tc 
Deer  Trail  Truckline  wouW  be  nrxxlified  regarding  the 
firms  Application  for  Refund  sutxnitted  in  the  Crude  Oi 
refund  proceeding. 

Request  for  Modification/Rescission  n  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  August  29,  1994  Dis 
mtssal  Letter,  Case  No.  RF272-95204,  issued  to  JO 
Ramsey  Trucking  Co.,  Inc.  would  be  modified  regarding 
the  firm's  Application  for  Refund  submitted  in  the  Crude 
Oil  refund  proceeding. 

Request  for  Heanng  under  10  CFR  Part  710.  If  granted 
An  individual  employed  at  the  Rocky  Flats  Environ- 
nnental  Technology  site  wouW  receive  a  hearing  undei 
10  CFR  Part  710. 
Request  for  Hearing  under  10  CFR  Pan  710.  If  granted 
An  individual  employed  at  the  Sandia  National  Labora- 
tory would  receive  a  heanng  under  10  CFR  Part  710. 
Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted;  The  August  29,  1994  Dis 
missal  Letter,  Case  No.  RF272-95225,  issued  to  Dixie 
Electric  Inc  would  be  modified  regarding  the  firm's  Ap- 
plication for  Refund  submitted  in  the  Crude  Oil  refunc 
proceeding 
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List  of  Cases  Received  by  the  Offce  of  Hearings  and  Appeals— Contif>ued 

[Week  of  Jariuary  16  through  January  20.  1995] 


Date 


01/18/95 


01/20/95 


Mame  and  Location  of  Applicant 


Ltoyd  Makey,  Idaho  Falls.  ID 


Southwest    Resource    Development.    San 
Antonio.  TX. 


Case  No. 


VFA-0GT9 


VFA-0020 


Type  of  Sul>missk>n 


Appeal  of  an  Womwrton  Request  Denial  If  granted:  The 
December  22.  1994  Fieedom  of  Jnformaiion  Request 
Denial  issued  by  the  Office  of  Inspector  General  wouW 
be  rescinded,  and  Lloyd  Makey  would  receive  access 
to  Office  (Jf  Inspector  General  case  Wes  f93ZZi89  and 
f93ZZl90. 

Appeal  of  an  Information  Request  Den«al.  If  granted:  The 
December  9,  1994  Freedom  of  Informabon  Request 
Denial  issued  by  Mne  Office  of  inspector  General  woukJ 
t>e  rescinded,  and  Southwest  Resource  Development 
would  receive  access  to  certain  Depanrrenl  of  Energy 
information. 


Refund  Applications  Received 

(Week  of  January  16  through  January  20,  1995] 


Date 


01/17/95  

01/17/95  .... 

01/18/95  

01/18/95  _.., 

01/18/95  

01/18/95  


Name  of  Firm 


McLean  County  Service  Co  .... 
O'Connor  &  Young  Drilling  Co 

Arrow  Lakes  Dairy  .„ 

Bardahl  Manufacturing  Corp  ... 
Newell  Cooperative  Elewator  ... 
Olive  Springs  Quarry  _ 


Case  No. 


RG272-15 

RG272-16 

RC272-276 

RA272-64 

RG272-17 

RG272-18 


IFK  Df)C.  95-7346  Filed  3-23-95;  8:4.5  ami 
BILLING  COOE  M50-01-P 

Cases  Filed  During  the  Week  of 
January  9  throu9h  January  13, 1995 

During  the  Week  of  January  9  through 
January  13,  1995,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Fart  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
re{:eipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  March  16.  1995. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  January  9  ttirough  January  13,  1995] 


Date 


1/10/95 


Name  and  location  of  applicant 


Amoco.  Belridge,  Palo  Pinto,  OKC,  Vickers. 
Amoco  ll/Oklahoma,  Oklahoma  City.  OK. 


Case  No. 


RM21-282.  RM6- 
283,  RM5-284, 
RM1 3-285, 
RM 1-286 
RM251-287 


Type  of  submission 


Request  for  Modification/Rescission  in  the  Amoco  ef  al. 
Second  Stage  Refund  Proceedings.  If  granted:  The 
May  7,  1985  Decision  and  Order.  Case  Numtjers 
RQ21-163,  RQ8-167  and  RQ5-161:  and  the  Decem- 
ber  18.  1987  Decision  and  Order.  Case  Numbers 
RQI 3-404,  RQl-397  and  RQ251-401,  wrauld  be  modi- 
fied regardir>g  Oklahon^'s  Applications  tor  Refund  sut)- 
mitted  in  tt>e  Amoco,  Belndge,  Palo  Pinto.  OKC,  Vick- 
ers. and  Amoco  II  second  stage  refund  proceedings. 


Date 


0l/06«5 
01/06.'95 
01/06/95 
01/09«5 
01/09/95 
01/09/95 
01/10/95 
01/11/95 


Name  of  firm 


Glassrock  Trucktrig  Co 

Aline  Manire  &  M  E  Young  Gums 

Emery  Investments,  Inc  

Roy  Anderson  Paint  Co  _. 

Farm  Gas  Cooperative  Assoc 

Higgins  Texaco  _ 

Deer  Trail  TruckJine 

Buckeye  Country  Mark  Inc 


Case  No. 


RF300-21817 

RF300-21818 

RF300-21819 

RG272-12 

RG272-I3 

RF321-21055 

RC272-277 

RG272-14 


UMI 
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Issuance  of  Supplemental  Refund 
Checks  In  Special  Refund  Proceeding 
Involving  Crude  Oil  Overcharge 
Refunds 

agency:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  issuance  of  interim 
supplemental  refund  checks  in  the 
Crude  Oil  Overcharge  Special  Refund 
Proceeding  [RF272  Case  Nos.j 


UMI 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
will  issue  interim  supplemental  refund 
checks  to  prior  refund  recipients  in  the 
crude  oil  overcharge  refund  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Virginia  Lipton.  Assistant  Director, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue.  S.W.. 
Washington,  D.C.  20585.  (202)  586-2390 
(Wieker).  (202)  586-2400  (Lipton). 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Hearings  and  Appeals  (OHA)  of  the 
Depwrtment  of  Energy  will  soon  begin 
issuing  interim  supplemental  refund 
checks  to  prior  crude  oil  Overcharge 
refund  recipients.  The  OHA  will  shortly 
begin  sending  letters  announcing  this 
process  to  these  refund  recipients, 
asking  them  to  confirm  their  current 
business  name,  address,  telephone 
number  and  name  of  contact  person.  We 
will  include  a  verification  form  that 
refund  recipients  may  use  to  provide 
this  information.  The  recipients  will 
also  receive  a  copy  of  a  Question  and 
Answer  (Q&A)  sheet  prepared  by  the 
OHA  providing  more  information  about 
the  supplemental  refund  process. 

The  letters  will  be  sent  over  a  period 
of  several  weeks  and  be  mailed  to  every 
applicant  that  has  received  a  total 
refund  of  at  least  $50.  (This  amounts  to 
an  approved  volume  of  at  least  62,500 
gallons.)  Applicants  that  do  not  receive 
a  letter  because  their  refunds  were  based 
on  lesser  gallonages  may  still  apply  for 
and  receive  an  interim  supplemental 
refund.  These  smaller  Applicants  who 
wish  to  receive  this  supplemental 
refund,  rather  than  wait  for  the  total 
amount  in  a  single  final  refund  check  at 
a  later  date,  should  file  a  request  for  a 
supplemental  refund  with  the  OHA  at 
the  address  listed  above.  The  request 
should  include  all  of  the  elements 
contained  on  the  verification  form  that 
is  part  of  the  OHA's  supplementary 
crude  oil  overcharge  refund  packet. 

As  stated  in  the  Q&A  sheet,  the 
supplemental  refunds  will  be  calculated 


by  multiplying  the  approved  gallonage 
by  $0.0008.  That  is,  for  every  100,000 
gallons  of  product,  the  refund  will  be 
$80.  Thus,  the  supplemental  refund  will 
be  equal  to  the  total  crude  oil 
overcharge  refund  already  received  by  a 
recipient.  Further,  as  indicated  in  the 
Q&A  sheet,  there  is  no  deadline  by 
which  responses  for  submitting  the 
information  to  receive  the  supplemental 
payment  must  be  received.  However, 
the  sooner  the  information  is  provided, 
the  sooner  the  payment  can  be 
processed.  We  request  that  Applicants 
whose  claims  are  greater  than  62,500 
gallons  file  the  verification  form  that 
will  be  mailed  to  them.  This  form  will 
also  contain  some  identifying 
information  that  will  facilitate  OHA 
processing.  A  copy  of  the  full  Q&A 
sheet,  the  suggested  verification  form, 
and  the  cover  letter  are  set  forth  below. 

Applicants  in  the  crude  oil  refund 
proceeding  whose  refund  claims  are 
currently  in  process  will  not  be  issued 
supplemental  checks  at  this  time. 
Instead,  all  refund  claims  granted  after 
March  3, 1995,  will  be  granted  at  a 
higher  volumetric  rate  of  $0.0016  per 
gallon. 

Dated:  March  16,  1995. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 

Department  of  Energy, 
Washington.  DC  20585 

Re:  Supplemental  Crude  Refunds 

Dear  Crude  Oil  Refund  Recipient:  Our 
records  show  that  you  have  received  a  refund 
in  the  Subpart  V  Crude  Oil  Refund 
Proceeding  of  the  Department  of  Energy 
(DOE).  This  proceeding  aims  to  compensate 
people  overcharged  by  various  oil  comjianies 
which  violated  crude  oil  price  regulations 
from  August  1973  to  January  1981. 

When  we  granted  your  application,  we 
stated  that  we  might  send  you  a 
supplemental  refund  check.  We  are  now 
ready  to  issue  you  another  check. 

In  order  to  receive  your  supplemental 
check,  please  verify  that  your  name  and 
address  are  correct  on  the  mailing  label  on 
this  letter.  If  so.  simply  check  the  "Yes"  box 
on  the  back  of  this  letter  and  sign  the 
underlying  statement.  If  your  name  or 
address  has  changed,  check  the  "No"  box, 
provide  the  correct  information,  and  sign  the 
underlying  statement.  If  any  other 
circumstances  have  changed,  attach  a  letter 
explaining  these  changes  (please  print  or 
type).  We  have  included  a  short  list  of 
questions  and  answers  that  deal  with  some 
of  the  most  common  issues.  If  you  have  any 
other  questions,  please  feel  free  to  call  us  at 
(202)  586-4921  between  9:00  a.m.  and  5:00 
p.m.  Eastern  Time  on  regular  business  days. 
Also,  please  provide  us  with  a  daytime 
phone  number  so  we  can  contact  you  if 
necessary. 

In  addition  to  your  name  and  address,  the 
Internal  Revenue  Service  (IRS)  requires  us  to 
report  refund  payments  on  IRS  Form  1099- 


MISC.  Therefore,  we  request  that  you  provide 
us  with  your  Employer  Identification 
Number  (for  businesses)  or  Social  Security 
Number  (for  individuals).  You  should  submit 
this  number  even  if  you  have  previously 
provided  it  to  our  office.  By  law,  if  you  are 
an  individual,  you  are  not  required  to 
disclose  your  Social  Security  Number. 
However,  if  you  do  not  report  it  to  us,  we 
shall  withhold  31%  of  your  supplemental 
check  and  forward  it  to  the  IRS  as  back-up 
withholding. 

Please  return  this  letter  with  your 
responses  in  the  enclosed  postage-paid 
envelope.  Once  we  receive  your  reply,  we 
will  examine  it  and  process  it.  If  we  do  not 
receive  a  reply  from  you,  we  will  not  send 
you  a  supplemental  check  at  this  time.  We 
hope  to  hear  from  you. 

Questions  and  Answers  Regarding 
Supplemental  Refunds  in  the  Subpart  V 
Crude  Oil  Refund  Proceeding 

The  following  Questions  and  Answers 
concern  the  supplemental  refunds  currently 
being  issued  by  the  Department  of  Energy 
(DOE)  in  the  Subpart  V  crude  oil  refund 
proceeding.  This  crude  oil  refund  proceeding 
is  being  conducted  through  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the  DOE. 

As  stated  in  the  Decision  and  Order  that 
granted  your  refund,  applicants  who  applied 
for  crude  oil  refunds  before  )une  30,  1988, 
would  receive  supplemental  refunds  as 
additional  crude  oil  overcharge  funds  were 
available.  We  stated  that  we  would  determine 
at  a  later  date  whether  applicants  who 
applied  for  crude  oil  refunds  after  )une  30, 
1988.  would  receive  supplemental  refunds. 
We  have  collected  additional  crude  oil 
overcharge  funds;  therefore,  we  are  able  to 
issue  interim  supplemental  checks  to  all 
crude  oil  refund  recipients  (about  87,000 
recipients)  to  date. 

Q:  What  do  I  need  to  do  in  order  to  receive 
a  supplemental  refund?  Do  I  need  to  file 
another  Application? 

A:  No.  You  only  need  to  send  back  the 
verification  form  confirming  your  name, 
current  address,  and  taxpiayer  identification 
number.  If  there  have  been  any  changes  in 
the  status  of  your  application  (e.g.. 
bankruptcy,  death,  dissolution,  etc  ),  please 
see  the  Q&A  below  regarding  changes. 

Q:  What  is  the  deadline  for  submitting  the 
verification  form? 

A:  There  is  no  deadline  for  submitting  the 
verification  form.  However,  we  will  process 
the  supplemental  refund  checks  in  the  order 
that  we  receive  the  verification  forms.  The 
sooner  you  submit  your  form,  the  sooner  you 
will  receive  a  supplemental  refund. 

Q:  How  much  will  I  receive? 

A;  Supplemental  refund  checks  will  be 
calculated  by  multiplying  your  previously 
approved  gallonage  (located  at  the  top  right- 
hand  corner  of  your  mailing  label)  by  S0.0008 
per  gallon.  In  other  words,  for  every  100.000 
gallons,  you  will  receive  S80.  The  amount 
that  you  receive  will  be  equal  to  your  total 
prior  crude  overcharge  refund. 

Q:  What  are  the  other  numbers  on  my 
mailing  label? 

A:  The  top  right-hand  comer  number  is 
your  approved  gallonage.  The  "RF272-" 
number  is  youi  original  refund  case  number. 


Q:  Mfhsn  -will  I  receive  my  cbeck? 

A:  In  most  cases,  if  all  yoor  information  is 
contplete,  you  aitould  receive  a  sopplemental 
check  wMiin  90  days  of  (hit  receipt  of  your 
infonnatioB. 

Q:  Why  do  you  isfer  to  this  supplemental 
refund  check  as  an  "interim"  check? 

A:  We  may  collect  additional  crude  oil 
overcharge  frinds.  H  we  receive  additional 
crude  oil  overcharge  funds,  we  will  issue  a 
final  chw^  to  all  appUcants  who  have 
received  refunds  lb  the  crude  oil  proceeding. 

Q:  What  happens  if  1  don't  submit  the 
verification  form  at  this  time? 

A:  If  you  choose  not  to  submit  the 
verification  form  at  this  time,  we  will  not 
issue  you  an  interim  check.  Instead,  you  will 
receive  only  a  final  checL  This  final  check 
wiH  inchide  the  amount  that  would  have 
been  issuad  in  the  interim  check.  However, 
we  do  not  know  when  the  crude  oil  violation 
collections  will  be  compteted,  so  we  cannot 
estimate  when  we  wdl  issue  the  final  cbecks. 

Q:  I  represent  an  applicant  who  was  an 
individual  or  a  sole  proprietor,  but 
circumstances  have  now  changed  (e.g.,  death, 
divorce,  personal  bankruptcy,  etc.).  What 
should  I  do? 

A:  You  should  submit  an  explanation  of 
the  changes  in  ckmunstances  with  your 
verificatien  form.  For  example,  if  the  original 
applicant  declared  personal  hankrupitcy,  jrou 
should  atate  whether  the  bankruptcy  is  open 
or  closed  and  the  name  of  the  trustee,  if  any. 
If  the  original  applicant  is  now  deceased,  the 
survivoris)  of  the  decedent  should  state 
whether  there  is  an  estate  and  whether  the 
estate  is  still  open. 

Q:  I  represent  a  corporation  or  partnership 
whose  status  has  changed  (e.g..  dissolution, 
bankruptcy,  sale  to  another  comjjany.  etc.). 
What  should  I  do? 

A:  You  should  submit  an  explanation  of 
the  changes  in  business  status  with  your 
verificatioB  form.  For  example,  if  the 
applicant  is  a  company  that  is  no  longer 
operating,  please  provide  the  names  and 
percentage  shares  of  the  shareholders  at  the 
time  of  dissolution.  If  the  applicant  was  a 
firm  that  has  experienced  a  bankruptcy, 
please  state  whether  the  bankruptcy  is  open 
or  closed,  whether  it  is  a  Chapter  7  orll .  and 
the  name  of  the  trustee,  if  any.  If  the 
applicant  was  a  company  that  has  been  sold 
to  another  company,  please  state  the  new 
owner's  name  and  whether  it  was  a  stock  or 
asset  sale.  If  the  applicant  was  a  business 
[>artnership  in  which  a  partners)  is  now 
deceased,  the  surviving  partners)  should 
state  which  partners  remain  and  the 
disposition  of  the  deceased  partner's  share  in 
the  business. 

Q:  I  know  of  another  applicant  who  has 
already  received  a  suppiernerttal  chock,  yet  I 
received  notice  of  this  supplemental  check 
only  recently.  Why  is  that? 

A:  In  order  to  handle  the  overwhelming 
number  of  tupplemeata)  cbscks  most 
effectively,  %ve  are  issuing  notification  of  the 
supplemental  checks  in  stages  according  to 
the  order  in  which  the  original  claims  were 
filed. 

Q:  i  arlso  filed  an  application  in  a  refined 
product  proceeding  (e.g.,  Texaco,  Gulf. 
ARCO.  etc).  WiD  I  receive  a  supplem«ital 
check  fram  that  lehnid  proceeding? 


A:  No.  Only  ooe  i<e&md  check  generally  is 
issued  in  refined  product  proceedings. 

Q:  Whom  do  I  contact  for  more 
information? 

A:  Call  (202)  586-4921  from  9  am-5  pm 
ET. 

Send  your  verification  form  and  any  letters 
of  explanation  or  inquiry  to:  Supplemental 
Crude  Oil  Refunds,  Office  of  Hearings  and 
Appeals,  U.S.  DepartiBeDt  of  Energy,  1000 
Independence  Aventie,  S.W.,  WasUugton, 
D.C  20585. 

Verification  Form 

Part  I:  Correct  Naae  and  Address 

O  Yes,  my  name  and  current  adtiress  are 
correct  on  the  mailing  label. 

O  No,  my  name  and  current  address  are 
different  from  the  mailing  label 

The  correct  information  is  (please  print  or 
type): 


D  Yes.  there  has  been  a  change  in  the 
business  or  in  the  ownership  of  the  business 
due  to  death,  divorce,  sale,  bankruptcy  or 
dissolution.  Please  strbmrt  an  explanation 
with  this  form. 

D  No.  there  has  been  no  change  in  the 
business  or  in  the  ovwiership  of  the  business 
due  to  death,  divorce,  sale,  bankruptcy  or 
dissolution. 

Part  II:  IRS  Form  1099  Information 

1.  Are  you  exempt  trom  IRS  1099  reporting 
(if  unsure,  answer  No?  D  Yes    D  No 

2.  Has  the  IRS  infarmed  you  that  you  are 
subject  to  backup  vvithholding?  D  Yes 

D  No 

3.  Please  provide  your  Taxpayer 
Identification  Number: 

Social  Security  Number  (Individuals  Only) 


Or 
Employer  Identification  Number  (Businesses 
Only) 


Part  ni:  Signature 

1  verify  that  all  of  the  information  above  is 
true  and  correct  to  the  best  of  my  knowledge. 

Signature 
Date 


Title  (if  applicable^ 
(  ) 


Daytime  Telephone  Number 

Return  this  form  and  any  letters  of 
explanation  to:  Supplemental  Crude  Oil 
Refunds,  Office  of  Hearings  and  Appeals. 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  Washington, 
DC.  20585.  • 

IFR  Doc.  •95-7437  Filed  3-23-«5:  8:45  ami 
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ENVIRONMENT  At.  P«OTECT10W 
AGENCY 

[FRL  5178-2] 

Agency  tnlormation  Coflection 
Activities  Under  0MB  Review 

AGBNCr:  Eaviroomental  Protection 
Agency  (EPA). 
ACnow:  Notice. 

summary:  In  com{»iiance  with  the 
Paperwork  Redu<iion  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  InforraatioD  Collection  Request  (I€R) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB  Sar  review  and  comment.  T^  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden. 

DATES:  Coaunents  mttst  be  submitted  on 
or  before  April  24, 1995. 
FOR  FURTHEfl  IMFORMATIOH  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  please  refer  to  EPA  ICR  #0277.10. 
SUPPLEMENT ARY  INFORMATION: 

Q£Bce  of  PreveBtioa.  Pesticides  aid 
Toxic  Substances 

Title:  Application  for  New  or 
Amended  Registration.  (ICR  No: 
0277.10;  OMB  No:  2070-0060).  This  ICR 
requests  renewal  of  an  existing 
clearance. 

Abstract:  EPA  is  responsible  under 
section  3  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
for  registering  pesticide  products  on  the 
basis  of  scientific  data  adequate  to  show 
that,  when  used  according  to  label 
directions,  they  will  not  pose 
unreasonable  risk  to  human  heahh, 
wildlife,  or  the  environment — including 
endangered  species. 

Burden  statement:  The  puhlic  burden 
is  broken  into  6  components:  The  first 
is  reporting  the  activities  required  in  tlie 
registration  erf  a  new,  never-beSore- 
registered  chemical;  there  are 
approximately  200  respondents  in  this 
component  and  they  average  80  burden 
hours  each.  The  second  component 
involves  about  15,000  registrants  who 
are  required  to  report  on  previously 
registered  or  "me-too"  pesticides;  these 
are  less  infomuition-iirtensive  and 
require  an  average  of  8  hours  per 
response.  The  third  component  is 
comprised  of  applicants  for  "reduced- 
risk"  new  active  ingredients;  it  involves 
fewer  than  20  applicants  at  160  hours 
each.  The  fourth  component  involves  a 
quarter  hour  each  for  appro.ximately 
36,000  training  ses^ons  in  the  Training 
Verification  Program,  which  is  part  of 
the  Worker  Protection  Standard. 

The  fifth  component  includes  the 
respondent  burden  associated  with  the 
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labeling  requirements  for  termiticide 
and  flammability.  We  estimate  that 
there  will  be  approximately  300 
respondents  spending  an  average  of  5 
hours  to  meet  these  requirements. 

The  sixth  component  is  the  generic 
burden  associated  with  future  policy 
changes.  Over  the  period  of  clearance 
we  expect  to  modify  reporting 
requirements  to  better  serve  the  needs  of 
the  applicants;  we  have  provided  50.000 
hours  for  this  contingency. 

Respondents:  Respondents  includes 
applicants  for:  (1)  pesticide  registrations 
for  new  never-before-registered 
chemicals.  (2)  "reduced-risk"  new 
active  ingredients,  and  (3)  monitoring 
and  reporting  on  labeling  activities. 
Respondents  also  include  trainers 
(organizations  and  individuals)  for 
monitoring  and  reporting  on  the 
Training  Verification  Program. 
Estimated  No.  of  Respondents:  38.000. 
Estimated  No.  of  Responses  per 

Respondent:  1.4. 
Estimated  Total  Annual  Burden  on 

Respondents:  199,000  hours. 
Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #0277.10  and 
OMB  #2070-0060)  to: 
Sandy  Farmer,  EPA  ICR  #0277.10,  U.S. 

Environmental  Protection  Agency, 

Information  Policy  Branch— 2136,  401 

M  Street  SW.,  Washington.  D.C.  20460 
and 
Tim  Hunt,  OMB  #2070-0060.  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street  NW..  Washington, 

D.C.  20503. 

Dated:  March  20,  1995. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  95-7354  Filed  3-23-95;  8:45  ami 
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IFRL-6177-41 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et seq),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  EPA  ICR  No. 


SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0820.06;  Hazardous 
Waste  Generator  Standards:  was 
approved  02/23/95;  OMB  No.  2050- 
0035;  expires  02/28/98. 

EPA  ICR  No.  1487.05;  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions;  was  approved  02/03/95;  OMB 
No.  2010-0020:  expires  02/28/98. 

EPA  ICR  No.  1391.03;  Information 
Request  for  State  Revolving  Fund 
Program;  was  approved  02/24/95;  OMB 
No.  2040-0118;  expires  02/28/98. 

OMB  Disapprovals 

EPA  ICR  No.  1667.01;  Public 
Information  and  Confidentiality 
Regulations;  was  disapproved  02/17/95. 

EPA  ICR  No.  1693.01;  Plant-Pesticides 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act;  was 
disapproved  01/24/95. 

Dated:  March  17,  1995. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  95-7357  Filed  3-23-95;  8:45  ami 
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[ER-FRL-4721-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  o(  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  20. 1995  Through 
February  24, 1995  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1995  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-FHW-E40757-AL  Rating 
EC2.  Eastern  Pleasure  Island  Hurricane 
Evacuation  Route  Construction,  AL-182 
in  Orange  Beach  to  CR-95  near  CR-20 
(on  the  mainland)  and  CR-95  near  CR- 
20  to  I-IO.  Funding  and  US  Coast  Guard 
Bridge  and  COE  Section  404  Permits 
Issuance.  Baldwin  County,  AL. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
projects  will  impact  between  66.7  and 
75  acres  of  wetlands  and  that  the 


documents  do  not  evaluate  impacts  to 
terrestrial  resources. 

ERP  No.  I>-FHW-G40140-TX  Rating 
EC2,  Grand  Parkway  Segment  (TX-99) 
Improvements  Project,  from  TX-225  to 
I-IO.  Funding.  COE  Section  404  Permit 
and  Right-of-Way  Grant,  Harris  and 
Chambers  Counties,  TX. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposal  and  requested  that  the 
additional  information  needed  in  the 
final  EIS  primarily  focus  on  project 
alternatives,  cumulative  impacts,  a 
current  air  quality  analysis,  and 
environmental  justice. 

ERP  No.  D-FHW-K53007-CA  Rating 
EC2,  Alameda  Railroad  Corridor 
Consolidated  Project,  Construction  from 
Downtown  Los  Angeles  to  the  Badger 
Avenue  Bridge/CA-91,  Funding,  COE 
Section  404  Permit  and  ICC  Approval, 
Los  Angeles  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  primarily  with 
the  draft  EIS's  assessment  of  the 
project's  potential  air  quality  impacts 
and  the  mitigation  measures  described 
in  the  project  documentation.  EPA 
commended  the  inclusion  of  a  worst- 
case  emergency  response  plan  for 
hazardous  material  incidents,  and 
pollution  prevention  features  to  reuse/ 
recycle  waste  material  from  existing  rail 
lines. 

ERP  No.  DS-FTA-K51035-CA  Rating 
EC2.  Bay  Area  Rapid  Transit  District 
(BART)  Transportation  Improvements. 
San  Francisco  to  San  Francisco 
International  Airport  Extension, 
Updated  and  Additional  Information. 
Approval,  Funding,  COE  Section  404 
and  Possible  FHWA  Encroachment 
Permits  Issuance.  San  Mateo  County, 
CA. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
impacts  to  wetlands,  endangered 
species,  and  groundwater  that  is  a 
drinking  water  source  for  area  residents. 
EPA  asked  that  the  final  EIS  provide 
more  information  on  issues  associated 
with  the  Clean  Water  Act  Section  404 
permit,  including  the  least 
environmentally  damaging  practicable 
alternative;  and  potential  groundwater 
impacts  frtjm  project  construction  and 
operation  including  mitigation  and 
monitoring  for  adverse  impacts. 

Final  EISs 

ERP  No.  F-AFS-L65173-OR  Buzzard 
Project  Area  Timber  Sale  and  Road 
Construction.  Implementation,  Umatilla 
National  Forest,  Walla  Walla  Ranger 
District,  Union  and  Wallowa  Counties, 

OR. 

Summary:  EPA  expressed 
environmental  cont;erns  based  on 


uncertain  sediment  output  from  the 
proposed  timber  harvest  and  potential 
effects  on  water  quality  and  the  lack  of 
a  monitoring  feedback  loop. 

ERP  No.  F-FHW-D40261-WV  US  19/ 
Corridor  L  Improvements  from  Nicholas 
County  High  School  to  1-79,  Funding 
and  COE  Section  404  Permit.  Nicholas 
and  Braxton  Counties,  WV. 

Summary:  EPA  believed  that  the 
mitigative  measures  to  offset 
unavoidable  impacts  to  aquatic  and 
terrestrial  resources  are  insufficient  and 
that  noise  and  visual  impact  mitigation 
are  not  sufficiently  described. 

ERP  No.  F-USA-Al  1072-00  Theater 
Missile  Defense  (TMD)  Extended  Test 
Range.  Demonstration  and  Operation, 
Missile  Flight  Test.  Implementation, 
United  States,  Republic  of  the  Marshall 
Islands  and  Wake  Island,  Pacific. 

Summary:  EPA  expressed 
environmental  concerns  that  the  final 
EIS  did  not  properly  address 
alternatives  analysis,  noise  issues, 
hazardous  waste  issues,  and  response  to 
federal  and  state  comments. 

Regulations 

ERP  No.  R-DOA-A99201-00  7  CFR 
Part  335.  Plant  Pests:  Introduction  of 
Non-Indigenous  Organisms — Proposed 
Rule. 

Summary:  The  proposed  regulation 
on  the  importation  of  non-indigenous 
species  does  not  indicate  how  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  intends  to  deal  with  the 
issue  of  the  importation  of  genetically 
altered  species  or  with  the  issue  of 
overlapping  authority  between  APHIS 
and  the  Environmental  Protection 
Agency  (EPA)  with  regard  to  the 
importation  of  species  used  in  pesticidal 
activities.  The  proposed  regulation  also 
does  not  clearly  define  the  standards 
which  APHIS  will  apply  when  making 
permitting  decisions  and  does  not 
clearly  define  the  information  which 
will  be  required  in  a  permit  application. 

Dated:  March  21, 1995. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  95-7359  Filed  3-23-95;  8:45  am] 
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[ER-FRL-4721-4J 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  March  13, 1995 
Through  March  17. 1995  Pursuant  to  40 
CFR  1506.9. 


EIS  No.  950091,  HNAL  EIS,  BLM,  CO, 
Royal  Gorge  Resource  Management 
Plan,  Implementation.  Canon  City 
District,  several  counties,  CO,  Due: 
April  26, 1995,  Contact:  Dave 
TaUaferro  (719)  539-7289. 

EIS  No.  950092,  DRAFT  EIS,  FTA.  PR. 
Tren  Urbano  Transit  Project. 
Improvement,  San  Juan  Metropolitan 
Area,  Funding,  NPDES  Permit,  US 
Coast  Guard  Bridge  Permit  and  COE 
Section  10  and  404  Permits,  PR,  Due: 
May  08, 1995,  Contact:  Roger  Krahl 
(404) 347-7875. 

EIS  No.  950093,  FINAL  EIS,  AFS,  UT. 
Gardner  Canyon  Gypsum  Open  Pit 
Mine,  Development  and  Operation, 
Special  Use  Permit  and  Possible  COE 
Section  404  Permit,  Mount  Nebo 
Wilderness  Area,  Uinta  National 
Forest,  Juab  County,  UT,  Ehie:  April 
24. 1995,  Contact:  Mark  Sensibaugh 
(801) 798-3571. 

EIS  No.  950094,  DRAFT  EIS,  AFS,  WA. 
Thunder  Mountain  Fire  Recovery  and 
Salvage  Project,  Implementation, 
Okanogan  National  Forest,  Tonasket 
and  Methow  Valley  Ranger  Districts, 
Okanogan  County,  UT,  Due:  May  08, 
1995.  Contact:  Don  Rose  (509)  486- 
5109. 

EIS  No.  950095,  FINAL  EIS,  COE,  CA, 
Petaluma  River  Flood  Control 
Improvements,  Implementation,  City 
of  Petaluma,  Sonoma  County,  CA, 
Due:  April  24, 1995,  Contact:  Gary 
Flickinger(415)  744-3341. 

EIS  No.  950096,  DRAFT  EIS,  EPA,  CA, 
Joint  Water  Pollution  Control  Plant 
(JWPCP),  Full  Secondary  Treatment 
Upgrade  Project,  Construction  and 
Funding.  City  of  Carson,  Los  Angeles 
County,  CA,  Due:  May  08,  1995, 
Contact:  Elizabeth  Borowiec  (415) 
744-1948. 

EIS  No.  950097,  FINAL  EIS.  UAF,  PA. 
Institute  for  Advanced  Science  and 
Technology  (lAST)  Site  Selection  and 
Construction,  Funding.  University  of 
Pennsylvania,  Philadelphia,  PA,  Due: 
April  24. 1995.  Contact:  Terry 
Armstrong  (210)  536-3869. 

EIS  No.  950098,  DRAFT  SUPPLEMENT, 
FTA,  MA,  Old  Colony  Railroad 
Rehabilitation  Project,  Transit 
Improvements,  New  and  Updated 
Information,  concerning  construction 
of  Greenbush  Line  Corridor,  MA,  Due: 
May  22, 1995,  Contact:  Mary  Beth 
Mello  (617)  494-2055. 

EIS  No.  950099,  DRAFT  SUPPLEMENT. 
FHW,  CA,  Benicia-Martinez  Bridge 
Project,  Transportation 
Improvements,  Updated  Information, 
1-680  from  CA-4  in  Martinez  to  1-80 
in  Fairfield,  1-80  from  Red  Top  Road 
to  CA-12  east  in  Fairfield,  1-780  from 
the  1-680  Interchange  in  Benicia  to 
Lemon  Street  in  Vallejo.  Funding,  US 


Coast  Guard  Bridge  Permit,  COE 
Section  10  and  404  Permits.  Contra 
Costa  and  Solano  Counties.  CA.  Due: 
May  12, 1995,  Contact:  John  Schultz 
(916)498-5041. 
EIS  No.  950100,  DRAFT  SUPPLEMENT. 
COE,  IN,  Little  Calumet  River 
Multipurpose  Project,  Additional 
Information,  Flood  Control  and  Flood 
Protection,  Lake  and  Porter  Counties. 
IN.  Due:  May  08. 1995.  Contact:  Philip 
B.Moy  (312)886-0451. 

Dated;  March  21. 1995. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
|FR  Doc.  95-7358  Filed  3-23-95:  8:45  ami 

BILLING  CODE  6560-SO-U 

[FRL-517S-3) 

Clean  Water  Act  Section  303(d): 
Availability  of  List  Submission  and 
Proposed  Decision 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  EPA  by 
California  pursuant  to  Clean  Water  Act 
section  303(d)(2)  as  well  as  EPA's 
proposed  approval  decision,  and 
requests  public  comment.  Section 
303(d)(2)  requires  that  states  submit  and 
EPA  approve  or  disapprove  lists  of 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
state  water  quality  standards  and  for 
which  total  maximum  daily  loads 
(TMDLs)  must  be  prepared.  EPA  is 
providing  this  opportunity  for  the 
public  to  review  California's  lists 
because  California  did  not  provide 
adequate  opportunities  for  public 
participation  in  the  development  of  the 
lists,  as  required  by  Public  Participation 
regulations  (40  CFR  part  25).  EPA  will 
consider  public  comments  in  reaching 
its  final  decision  on  California's  lists. 
DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  May  23,  1995. 
ADDRESSES:  Comments  on  the  proposed 
decision  should  be  sent  to  David  Smith, 
Watershed  Protection  Branch  (W-3-2). 
U.S.  Environmental  Protection  Agency 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  (415)  744-2012. 
Copies  of  the  California  lists  and  report 
explaining  the  rationale  for  EPA's 
proposed  decision  can  be  obtained  by 
writing  or  calling  Mr.  Smith  at  the  above 
address.  Underlying  documentation 
comprising  the  record  for  this  decision 
is  available  for  public  inspection  at  the 
above  address. 


refer  to  the  EPA  ICR  No. 


75  acres  ol  wetianas  ana  mai  me 
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FOR  FUNVHEK  WrOWMWOM  00MIAC1: 

David  Smith  at  i4T5}  744-2012. 

SUPPVEMEMTART  nWFORMATIOIL  Se4.lion 
.303fd)  of  the  Clean  VVatex  A*;!  (C\VA) 
re«)tuns  Ihat  each  stole  rifeolify  those 
waters  for  which  exutin^  tecbnoiogjr- 
based  pollution  contiols  are  uot 
striogent  enou^  loattoin  or  niAintatn 
state  water  quality  staiuiafds.  For  those 
waters,  states  are  required  to  establish 
TMDLs  according  to  a  priority  tanking. 

On  January  11.  1965  EPA  fmWi.ihed    . 
the  Water  Quality  Plaonuigand 
Maoegprnent  regulations  150  FR  t77S^ 
These  regulations  included 
requitenaents  reiated  to  the 
implementation  of  section  303(d>  of  the 
CWA  (40  FR  130.7).  The  regulations  did 
not  specify  dates  for  state  compliance 
with  the  section  303(d)  requirements, 
but  reiterated  the  statutory  ptovLtioa 
calling  tor  subinissioo»  from  time  to 
time.  On  July  24.  1992  EPA  published 
a  final  rule  (57  FR  143)  that  amended  40 
CFR  130.7  lt»  estabhsh  that,  for  the 
purposes  of  identifying  water  quality- 
limited  waters  stvH  reqwirirrg  TMDLs, 
"from  time  to  time"  means  ODce  every 
two  years.  The  list  of  watess  still 
needing  TMOL&  must  also  include  a 
priority  ranking  aoul  vnusiX  rd«rktrlry  the 
waters  targeted  for  T\tDL  devek^Hnwut 
during  the  next  two  years. 

Consisteni  with  EPA  s  revised 

regulations,  CaBbwnia  submirte<l  to  EPA 
for  appnwat  its  bstinff  decisions  under 
section  3a3|dK2)  EPA  today  pnrpoRes  to 
fully  approve  Califcmra's  list  of  wafers 
needing  TMEJLs,  pnority  rankings,  and 
list  of  waters  targeted  forTNfDL 
developmerrt  during  the  next  two  years. 
EPA  soHcTts  puhh'c  comment  on 
California's  lists  and  EFA's  propo.sed 
approval  deinsion. 

EPA  notes  the!  it  does  not  normally 
suUcit  p«tbUc  coaument  on  its  decisions 
to  approve  state  section  303(d)  lists. 
PursttSRt  to  the  p«ibi>ic  participation 
requirements  ot  40  CFR  part  2b.  EPA  is 
proriding  this  oppovtuntty  for  public 
review  and  comment  be«:aiiseCahfc>mia 
provided  inadequate  opportuniry  for 
public  coaunent  during  development  of 
its  bsts^  in  the  fotuie.  EPA  expects  that 
states  will  provide  adequate 
opporttmitif^s  for  public  coninwfit 
during  dr\'ek>pm€rvt  of  the  state  lists. 

DatPd:  March  t».  t995 
Karen  Schwinn. 

Acting  Oifcrtor,  Water  Maiutf^menl  OiwMjon 
IFR  Doc.  9&-7a5*  Frkd  .VZl-HS:  ikift  aail 

BILLMS 


FEDERAL  EMEnCCNCY 
MANAGEMENT  AGENCY 

Public  kiformation  Cotlecteti 
Requirements  Submrfted  lo  Om  fe* 
Review 

ACTION:  Notice. 

SUMMARY:  TTte  Federal  Emergency 
Management  Agency  (FEMAJ  has 
submitted  to  the  OfRre  of  Nfanagement 
and  Budget  the  following  public 
information  collection  requinpments  for 
review  and  cleaxaxice  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  informatiou 
collection  must  be  submitted  on  or 
before  May  23,  1995. 
A00neS3ES:  Direct  comments  regarding 
the  burden  estintatc  or  any  aspect  of  this 
information  collection,  inchidtng 
suggestions  for  reducing  th.s  burden,  to: 
the  FEMA  Intormation  Collectioos 
Clearance  Offuiet  at  the  address  below: 
and  to  Donald  Arbuckle.  Office  of 
Management  aod  Budget,  ."IZG.'}  New 
Executive  Office  Building,  tHashingjton . 
DC  20503.  (202>  396-7340,  within  fiO 
days  of  this  notice. 
FOR  FURTHER  INfORMATIOM  COtTTACT: 
Copies  of  the  above  infomvation 
collection  request  and  suppovtiog 
documentation  i:aa  be  obtained  by 
calling  or  writing  Murrnl  B.  Anderson, 
FEMA  Infornaittion  Colledioiis 
Clearance  Officer.  Federal  Emergemy 
Management  Agency,  50C  C  Street  SW., 
Wa.sbington,  DC  20472  (202)  646-2R24. 

Type-  New  collection. 

Title  Standard  Hazard  Detenoination 
(Flood  Hazards). 

Abstract:  The  National  Flood 
Insurance  Reform  Act  of  1994  re<juir»s 
devetepmenf  of  a  form  CFEMA  Form  8t- 
93,  Standard  Hazard  Dpfermrnation 
(Flood  Hazards)  by  FEMA.  The  form 
will  be  used  by  the  Cendtng  industry  to 
determine  whether  or  not  a  structure  is 
located  within  a  Special  Fkwd  Area  and 
if  flood  in.surarK:e  is  available,  in 
accovdaivce  with  the  Flood  Disaster 
Protection  Act  of  1973. 

Type  of  Bespondents:  Business  or 
other  for-profit. 

Estimate  of  Totai  Annual  Bepnclin^ 
and  Recoaikjnptng  Burden:  4.000.  OOO 
hours. 

Xiimber  of  Respondents:  1 2,00OJMW. 

Estimatud  A\iircj^  Biirdfrt  Timt'  per 
Response:  20  minute.s. 

Frequency  nf  Respoetse:  Other.  The 
form  is  completed  for  any  torn  wade. 
increased,  extended,  r^n^wed.  or 
purchased  hy  regulated  lendjing 
institutiorrs.  federal  agency  lenders,  llw 
Federal  National  Mortgage  Association, 
the  Federal  Home  Loan  Mortgage 


Corporation,  and  the  Covcmmenf 

National  Mortgage  A.ssociaf iorf. 

nal.;<i   Marth  16.  ;«W5. 
Wesley  C.  MMire. 

Dtrevtot.  Office  ofAdminkitMttbyeSttfjftort 
|FK  Dfx  (tS-za-l  FiW  .V-2.'}-«»5:  ».43  wnl 
BiLUNS  caoc  •Tta-et-w 


IFEMA-T046-ORJ 

Califomta;  Mafor  Disaster  and  Retated 
Detei  Mitnatton  s 

AGENCY:  Federal  Emerg«icy 
Management  <Ageru;v  (FEMAK 

ACTIOM:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  mayof 
disaster  for  the  State  of  California  . 
(FEMA-104ft-DRK  dated  March  12, 
1995.  and  related  dtrterminations. 
EFFECTIVE  DATE:  March  12,  1*95. 
FOR  FURTHER  INf  ORMATrOH  CONTACT: 
Pnuline  C.  Campbell.  Response  nnd 
Recovery  Directorate,  Fecferaf 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  64(V-.J«]») 
SUPPLEMENTAAY  INfORMATIOH:  Notitj>  is 
hereby  given  that,  ui  a  letter  dated 
March  12.  1995,  the  President  de<:lared 
a  major  disa.ster  uiHd^r  the  authority  of 
the  Roliert  T  Stafford  Disaster  Reii»'l 
and  Emergency  Assislaor.e  Act  (42 
U.S.C.  5121  H  iieq.).  as  follows: 

I  bare  rfetrrmined  thirf  fh«»  rfwwiagp  .;> 
(.ertaia  Mtas  of  the  St^e  of  Ctltfeirei^. 
r(>.<>ulting  from  sf  verv  wintrr  stonm  ci^uiirtf^ 
f1(M)«ftng.  Urv(isli(iei.4nd  nyuit  <k>htKt  Qtnuf 
on  Fnbniary-  i;).  l^*9S.  wxl  contisiuinn.  w  ol 
suftuient  siivterity  and iQagnuudc  tn  wMT.4:'.t 
a  mHJor  (iijiiistKr  declaratiun  umiut  th»;  B<jI«ti 
T  .Stafford  Disantpr  Relief  and  E.-nergt'iin  y 
Assistance  Act  f'thtf  .Stafford  Aii"\  \. 
xhetf.foT^.  rtflrrarR  that  «ich  a  major  d.s.is!.'r 
exists  in  th^  .State  of  Califrfmia 

In  order  f«  pnivid*  Federal  as«wtai)cf»,  rmi 
.iri!  hereby  aiithftcizpd  to  allocate  frnm  fvnfh 
.ivarlitble  foe  thesff  piirpcises.  tiwJi  amounts  ati 
you  find  nmessary  for  Fejieral  disaster 
a.ssistancH  and  administrative  expenses 

You  are  authorized  to  prrrride-fmlivTrt:...! 
Assistance  and  Ptibte  .^WTStance  m  rh** 
designated  areas,  ("onsisterrt  with  the 
rcquECKOiebt  that  Federal  a«NStanc»  hm 
supplemental,  any  Federal  funiis  p«iM>uievi 
under  the  .Stafford  Act  for  Public  Assist.*tue 
will  be  limited  lo  7.')  perrrnf  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  tlii' 
implementation  of  sedioa  310(ak 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.SXL  5153.  shall  be  for 
a  period  not  to  exceed  six  months  .iftfT 
the  date  of  this  der.lavation. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  DirKtnr  ryf 
the  Federal  F.niprgency  Management 


Agency  under  Executive  Order  12148, 1 
h«'reby  appoint  Nicholas  Nikas  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Amador,  Butte.  Colusa, 
Fresno.  Glenn.  Humboldt,  Imperial.  Invo, 
Kern.  Kings.  Lake,  Lassen.  Los  Angeles. 
Madera.  Marin.  Mendocino.  Monterey.  Napa. 
Oranf^e.  Placer,  Plumas,  Riverside. 
.Sdcramenlo.  San  Benito,  San  Bernardino.  San 
Die-;!).  San  Luis  Obispo.  Santa  Barbara.  Santa 
filarj.  .Santa  Cruz,  Sierra,  Sonoma. 
Sranislaus,  Sutter,  Tehama.  Tulare.  Ventura, 
Volo.  and  Yuba  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic:  Assistance  N'o. 
K  i  'ilfi,  Disaster  Assistance) 
James  L.  Witt, 
Dirprtor. 

WK  D<M  .  q5-7:!2.'">  Filed  :i-2:i-95;  8:45  am) 
BILLING  CODE  6716-02-M 
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(FEMA-1046-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergencv 
.\riiKigement  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
(it  ,1  major  disaster  for  the  State  of 
California  (FEMA-104B-DR).  dated 
Mar<;h  12.  1995,  and  related 
determinations. 

EFFECTIVE  DATE:  March  17.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
R"<:overy  Directorate,  Federal 
rnif."t;ency  Management  Agency, 
Wishington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
ot  a  major  di.saster  for  the  State  of 
California  dated  March  12,  199,5,  is  . 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
ottectt'd  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
d'-claration  of  March  12.  1995: 

Th"'  county  of  Solano  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  .Assistance  \o. 
«  I  "ilfi.  Disaster  .Assistance) 
Richard  W.  Krinun. 

.1ssT<ri,;?p  Director,  Response  and  Recoven 
Uirfctonite. 
IFK  Doc.  95-7324  Filed  .'1-2.J-95;  8:4.5  ami 

BILLING  CODE  671S-02-M 


[FEMA-1008-OR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  |FEMA|. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1008-DR).  dated 
Januar\'  17.  1994.  and  related 
determinations. 

EFFECTIVE  DATE:  March  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  IX  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  William 
C.  Tidball  of  the  Federal  Emergencv 
Management  Agency  to  act  as  the 
Federal  Coordinating  Office  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Frank  L.  Kishton  as 
Federal  Coordinating  Office  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

S.'i  51ft.  Disaster  .Assistance) 

fames  L.  Witt, 

Director 

IFK  Doc.  95-7326  Filed  3-23-95;  8:45  am] 

BILLING  CODE  6718-02-M 

[FEMA-1045-0R] 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Eme.'gency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEM.'\-1045-DR),  dated  March  14, 
1995,  and  related  determinations. 
EFFECTIVE  DATE:  March  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery'  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  14.  1995.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U  S.C.  5121  et.  seq).  as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota 
resulting  from  severe  winter  storms  on 
January  13, 1995,  through  and  including 
February  10,  1995,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  .Ac» 
("the  Stafford  Act")  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fuiids 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  ^deral  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  .Act  for 
Public  .Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  e.xceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  David  P.  Grier  IV  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Aurora.  Buffalo.  Campbell. 
Corson.  Dewey.  Edmunds.  Faulk.  Haakon. 
Hand.  Hughes.  Hyde.  Jerauld.  Jones.  Lvman. 
.McPherson.  Potter.  Stanley.  Sully.  Walworth 
and  Ziebach  Counties  for  Public  .Assistance. 
(Catalog  of  Federal  Domestic  .Assistance  No. 
83.516.  Disaster  Assistance) 

James  L.  Witt. 

Director 

IFR  Df<:.  95-7327  Filed  .3-2  J-95;  8:45  am) 

BILLING  CODE  67TS-02-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  95-05] 

Great  Eastern  Shipping,  Inc.  and 
Nordstar  Line  v.  Vladimir  Pisarenko 
and  Spark  International  Trading,  Inc.; 
Notice  of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  tiled 
hy  Great  Eastern  Shipping.  Inc.  and 
Nordstar  line  (Complainants")  against 
Vladimir  Pisarenko  and  Spark 
International  Trading.  Inc. 
("Respondents")  was  sened  March  10. 


UMI 


13568 


Fadera)  Rejjister  /  Vol.  60.  No.   57   /   Frid<»v.  Mdrih  24.   199^  f  Noticps 


Federal  Register  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  /  Notices 


15569 


1995.  ComrrbiMnls  «Ucf^  tbac 
RespomlmU,  fointly  and  scverslhy  have 
violated  sectjon  lOMKl^frffh^Shippirrg 
ActollflM,  46U.SI:.  app.  Sl7T»(a|fr) 
by  knowingly  and  wifl fully  and 
frauduFenrly  attempting  to  obtain,  by 
means  of  a  taJse  ctassi&ation  and/oc  by 
other  lunust  and  unfair  means,  ocean 
transportatkm  of  cargo  of  less  than  the 
rate  and  charges  otherwise  apphcable. 

This  pcoceedtnt;  bas  been  assigned  to 
the  office  of  Administrative  Law  fudges. 
Hearing  in  Ihrs  matTer,  rf  awy  is  heW, 
shall  (ommence  mltiin  the  time 
limitations  prescribed  in  46  CFR  .502.61, 
and  only  after  consideration  has  been 
^iven  bv  the  parties  and  the  pre&iding 
officer  to  the  use  of  ahemative  Sorais  of 
dispute  resolution.  The  hearing  shall 
include  ocal  testijnony  and  cxoss- 
e.xamination  rn  the  discretion  of  the 
presiding  ofGcer  ooiy  upon  proper 
showing  that  (here  are  genuine  issues  of 
materiaf  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  aiKf  crassr 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
.502.61.  the  initial  decision  of  the 
presiding  officer  in  this  pfoceeding  shall 
he  issued  by  March  20.  1996.  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  fune  20.  1996. 
foseph  C  PoUiingr 
Secretary: 

(FK  Doc.  96-722SFkll!rf  i-23-95:  •:4.'>  Mpi 
aiLUNO  CODE  •73»-OI-M 


FEDERAL  RESERVE  SYSTEM 

Ace  Gas,  Inc.,  ei  al.;  Fofmakons  a4; 

Acquisition*  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  thrs  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  ^ 
Z2S.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
«  ompeny  or  to  acc^ire  a  bonk  or  hank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  aecUoa  3(c>  of  the  Act 
(12U^.Cia42(c)l 

Each  appticatiOB.  is  available  for 
immediate  inspection  at  tfie  Federal 
Re.serve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  available  Sot 
inspiectioD  at  the  offices  of  the  Board  of 
Covemors.  Iittetested  persons  ouy 
e.xpress  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Govemon.  Airy  cuoiment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
wrftten  presentation  woufd  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  (questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noled.  rxKnmeikts 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  17. 
1995. 

A.  Federal  Reser\-e  Bank  of  Kaaaaa 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kaiksas 
City.  Missouri  64T9«: 

1.  Ace  Gas.  Inc..  Deshler.  Nebraska, 
and  Gibbon  Exchange  Company. 
Gibbon.  Nebraska;  to  irvdirectly  acquire 
Nebraska  National  Bank  (in 
organization),  Kearrtey.  Nebraska. 

B.  Federal  Reserve  Bank  of  Delias 
(Genie  D  Short,  Vice  President)  220O 
North  Ptearl  Street,  Dallas.  Texas  752f>l- 
2272: 

J.  DG  Ponnership.  Ltd..  Mukshoe. 
Texas;  to  become  a  bank  hoiding 
company  b\'  acquiring  32.20  percent  of 
the  voting  shares  of  N4u(eshoe 
Bancshares.  Inc..  Muleshoe,  Tpxas,  and 
thereby  indirectly  acquire  First  Bank  of 
Muleshoe.  Muleshoe.  Texan. 

2  Drmny  Management,  inc.. 
Muleshoe.  Texas;  to  become  a  bank 
holding  company  by  acquiring  1  percent 
of  the  voting  shares  of  DG  PartnersJiip. 
Ltd..  Muleshoe,  Texas,  and  thereby 
indirectly  acquiring  Muleshoe 
Bancshares,  Inc..  Muleshoe, Texas,  and 
First  Bank  of  Muleshoe,  Muleshoe. 
Texas. 

Board  of  Governors  of  the  Fedi'ral  Koserve 
.System,  Mart  h  20,  1995. 
lennifer  J.  |ohnson. 

Deputy  Secrrtary  of  the  Boitrd. 

IFR  Dor.  95-7292  Filed  3-23-95,  H^.-i  iiml 

BILLING  CODE  U1IV«t-r 


CAF  Financiai  Corporation;  Notice  of 
Application  to  Errgage  de  novo  in 
Permissible  ^ta>nbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  II.S.C. 
1843(c)(8))  and  §  225.21fa)  of  Regulation 
Y  (12  CFR  225. 2 1  (a))  to  commeiKre  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbenkir>g 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Untess  otherwise 
noted,  such  activities  wil?  be  conducted 
throughout  the  United  .States. 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Ooce  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  oi 
Governors.  Interested  persoivs  may 
express  their  vietvsin  writing  on  \hc 
question  whether  consummation  ot  lh« 
proposal  can  "reasojiably  be  expected  to 
produce  benefits  to  the  public,  s»».h  a.s 
greater  convenience,  increased 
competition,  oc  gains  in  eificiency.  that 
outweigh  possible  adverse  effectv  swh 
-  as  undue  concentration  of  resourr^s. 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  mu.sf  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  quest  ions  of 
fact  that  are  in  dispute,  sumpiarizing  the 
evidence  that  would  be  presented  at  ;> 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  office*  of  the  Board  of 
Governors  not  later  than  April  7.  I*»«i5 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian.  Jr..  .Vmor 
Vii:e  President)  701  Ea.st  Byrd  S»rfvf. 
Richmond.  Virginia  23261: 

1.  C&F Financial  Corporation.  \Vi;st 
Point.  Virginia;  to  engage  de  novo. 
through  its  subsidiary  C&F  Investjaient 
Ser\ices.  Inc..  West  Point.  Virginia,  in 
securities  brokerage  services  im  liufin^ 
.stocks,  municipal  bonds,  corpontt 
bonds,  government  bonds,  mutual 
funds,  unit  iave.stnicnt  tru.sts  and 
options;  investment  advLsorj  services 
including  financial  planning.  uidi\i(Ui:il 
retirement  plans,  small  birsiness 
retirement  plans,  education  funding 
programs  and  asset  allocation  programs, 
pursuant  «i  225.25(h)(15)tii)  of  the 
Boards  Regul^ion  Y 

Board  of  (>»Tr mors  erf  fh«  Frcfrml  R.'srrn? 
.System.  Marrh  2t>.  \^5. 

Jennifer  |.  Johnsen. 

Depii  ty  Secjrtmy  of  the  Board 

IFR  Di.t  95-7293  Fitod  .1-23-95.  fl:45  i<m| 

BILLING  CODC  UIO-ai-T 


Rachel  Ann  Solsnid;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  lis-ted  below  has 
applied  under  the  Change  in  Biink 
Control  Act  (12  U.S.C.  181"till  .uul  * 
225.41  of  the  Board  s  Rr\;jflatu<ti  A  .  r 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
I  oiisidered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
I'S.C.  lH17(i)(7)). 

The  notice  is  available  lor  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  l>e 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  bi- 
recei\ed  not  later  than  April  7.  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M  Lvon.  Vice 
President)  250  Marquette  .\ venue. 
Minneapolis.  Minnesota  55480: 

/.  Rachel  Ann  Solsnid.  Augusta. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Baron  Bancshares  II, 
IiK  ..  White  Bear  Lake.  Minnesota,  and 
thereby  indirectly  acquire  Security  State 
Bank  of  Deer  Creek.  IDeer  Creek. 
Minnesota. 

H.idril  of  Goverr»)rs  r.f  the  fVtU'riil  KfMTVf 
^\^t(•m.  March  20.  1995. 

lennifer  |.  Johnson. 

Dfpiity  Secretary  of  the  Board 

IFK  [)()(.  95-7294  Filod  'J-2:t-9.=S;  H  45  ,im| 

BILLING  CODE  621IM1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(CRADA  95-002] 

National  Institute  for  Occupational 
Safety  and  Health;  Cooperative 
Research  and  Development  Agreement 

AGENCY:  Centers  for  Disease  Control  aiui 
Prevention  (CDC),  Public  Health 
Service.  HHS. 
ACTION:  Notice. 


SUK^MARY:  The  Centers  for  Disea.se 
Control  and  Prevention  (CDC).  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  announces  the 
opportunity  for  potential  collaboruturs 
to  enter  into  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
develop  an  inexpensive  aerosol 
generator  to  produce  a  solid  sodium 
chloride  aerosol  with  a  CMD  between 
O.Oti  and  0.11  ^jn  and  a  geometric 
stjndard  deviation  of  1.80  as  measured 
by  a  differential  mobility  particle  --.izer. 

It  is  anticipated  that  all  inventions 
which  may  arise  from  this  CRADA  will 
be  jointly  owned.  The  collaborntor(s) 
with  whom  the  CR.-\D.\  is  made  will 


have  an  option  to  negotiate  an  exclusive 
or  nonexclusive  royalty-bearing  license. 
The  CRADA  will  be  executed  for  a  2- 
year  period  with  the  possibility  of 
renewal  for  another  2-year  period. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
usefiil.  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  monev  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restri(;tion  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA.  This 
opportunity  is  available  until  30  days 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  ne<:essary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical 

Ernest  S.  Mover.  Ph.D..  Protective 
Equipment  Section.  Protective 
Technology  Branch.  Division  of  Safetv 
Research.  NIOSH,  CDC,  ALOSH 
Laboratories,  944  Chestnut  Ridge  Road. 
Mail.stop  P119  (Room  142). 
Morgantown.  West  Virginia  26505. 
telephone  (304)  285-5962.  FAX  (304) 
28,5-6047. 

Business 

Theodore  F.  Schoenboni.  Technologv 
Transfer  Coordinator.  NIOSH.  CDC. 
4676  Columbia  Parkway.  Mailstop  R2. 
Cincinnati.  Ohio  45226,  telephone. 
(513)  841-4305,  FAX  (513)  841-4500. 
SUPPLEMENTARY  INFORMATION:  The 
inexpensive  aerosol  generator  to 
[iruduce  solid  sodium  chloride  aerosol 
of  the  desired  size  and  size  distribution 
will  be  used  in  determining  filter 
penetration  in  accordance  with  NIOSH- 
proposed  new  respirator  regulations  42 
CFR  P.Trt  84.  The  generation  system 
needs  to  be  able  to  reproduciblv 
produce  sodium  chloride  aerosol  of 
known  size  (0. 06-0. 11  jim  CMD)  and 
with  a  standard  deviation  of  <1.8n.  The 
aerosol's  concentration  needs  to  be  >10 
nig/m '  and  can  be  as  high  as  200  mg/ 
m".  The  collaborator(s)  and  NIOSH  will 
jointly  perform  the  research  aimed  at 
development  of  a  commercially 
inexpensive  system  to  achieve 
instrument  niggedness  and  lowest 
possible  cost  per  unit  svstem.  NIOSH 
will  provide  technical  expertise, 
consultation  and  guidance,  system 
specifif:ation.s.  verification  of  system 
integrity,  and  product  evaluation  and 
tc«;lin<;.  Since  thisCRAD.\  involv(«i  the 


bringing  together  of  diverse 
technologies,  a  consortium  of 
collaborators  will  be  considered. 
Technology  derived  under  this  CRAD.\ 
will  not  be  used  for  standards  setting. 
Applicants  will  be  judged  according 
to  the  following  criteria: 

1.  Adequacy  and  technical 
capabilities  to  develop  the  desired 
technologies  and  product; 

2.  Ability  to  develop,  produce, 
market,  and  support  commercial  aerosol 
generation  systems; 

3.  Evidence  of  technical  credibilitv: 
and 

4.  Ability  to  complete  the  CRAD.\  in 
a  timely  fashion. 

This  CR.\D.\  is  proposed  and 
implemented  under  the  1986  Federal 
Technologv  Transfer  Act:  Pub.  L.  99- 
.502. 

The  responses  must  be  made  to; 
Theodore  F.  Schoenbom.  Technology 
Transfer  Coordinator.  National  Institute 
for  Occupational  Safety  and  Health. 
CEXT.  4676  Columbia  Parkway.  Mailstop 
R2.  Cincinnati.  Ohio  45226. 

Ddi<>d  Mnrch  17.  1995 
Linda  Rosenstock, 

Direitor.  Satinnal Institute  for( hi  upiitional 
Sufety  and  Health.  Centers  for  Diseuse  Control 
and  Prevention  ILDCI. 

IFK  D()( .  95-73 11  Filed  3-23-95:  8:45  ami 

BILLING  CODE  41t3-19-P 


(Announcement  No.  518] 

Public  Health  Leadership  Institute 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  to  support  a  cooperative 
agreement  to  develop  and  conduct  a 
Public  Health  Leadership  In.stitute.  The 
Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life  This  announcement 
is  related  to  the  priority  areas  of 
Education  and  Community-Based 
Programs,  and  specifically  to  Objective 
8.14:  "Increase  to  at  least  90  percent  the 
proportion  of  people  who  are  served  by 
a  lo<;al  health  department  that  is 
effectively  carrying  out  the  core 
functions  of  public  health."  The  core 
fiinctions  of  public  health  are  defined  as 
assessment.  as.surance  and  policy 
development.  (For  ordering  a  copy  of 
"Healthy  People  2000."  see  the  section 
Where  To  Botain  .\dditional 
Information.) 
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Authority 

This  cooperative  agreement  is 
authorized  under  section  1704  of  the 
PubUc  Health  Service  Act.  (42  U.S.C. 
300  u-3).  as  amended. 

Smoke-Free  Workplace 

FHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments.  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-  and/or  women-owned 
businesses  are  eligible  to  apply.  In 
addition,  applicants  must  maintain  the 
requisite  certification  necessary  to 
award  Continuing  Education  Unit 
(CEUs)  and  Continuing  Medical 
Education  (CME)  units.  They  must  also 
be  able  to  demonstrate  the  ability  to 
manage  and  administer  an  onsite 
program,  demonstrate  the  ability  to 
conduct  and  market  successful  short- 
term  educational  experiences  for 
working  professionals,  and  must  be  able 
to  recruit  nationally  recognized  faculty, 
including  recognized  leadership  and 
public  health  officials  from  academic 
institutions,  governmental  agencies, 
professional  and  voluntary 
organizations  and  private  indu.stry. 
Also,  they  must  possess  knowledge  and 
skill  in  public  policy  development  and 
an  awareness  of  contemporary  public 
health  issues  and  demonstrate  the 
ability  to  systematically  collect 
information  in  order  to  guide  efforts  to 
improve  the  content  or  administration 
of  the  Institute. 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1995  to  fund  one  award.  It  is 
anticipated  that  the  award  will  begin  on 
or  about  July  19.  1995.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years.  The 
funding  estimate  may  vary  and  is 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 


Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  enhance  the  leadership 
knowledge  and  skills  of  city,  county. 
State,  tribal  and  Indian  Health  Services 
(IHS),  and  international  health  officials, 
public  health  academicians,  community 
leaders,  and  other  health  professionals 
by  conducting  an  annual  Public  Health 
Leadership  Institute.  The  Institute  is 
intended  to  provide  participants  with  a 
year-long  learning  experience, 
highlighted  by  an  intensive  onsite 
program.  Additionally,  it  will  provide 
an  opportunity  for  public  health  leaders 
to  interact  and  create  a  network  of 
leaders  who  can  be  instrumental  in 
influencing  the  future  direction  of 
public  health. 

Participants  will  be  periodically 
evaluated  during  the  Institute  to 
determine  the  impact  of  the  experience 
on  their  level  of  leadership  ability  and 
their  organizations  effectiveness  and 
efficiency.  The  results  of  these 
evaluations,  along  with  the  participants' 
recommendations  for  improvement,  will 
be  used  in  planning  activities  for  future 
Institutes. 

The  long-term  objectives  of  the 
cooperative  agreement  are  to: 

1.  Enhance  and  develop  the 
leadership  skills  and  abilities  of 
participants  in  areas  that  are  vital  to  the 
operation  of  their  health  agencies. 

2.  Provide  an  annual  forum  for 
discussions  and  the  critical  analysis  of 
current  public  health  issues. 

3.  Develop  a  network  of  public  health 
leaders  who  can  provide  ongoing 
support  to  the  public  health 
infrastructure  following  attendance  at 
the  Institute. 

4.  Strengthen  the  relationship 
between  public  health  practice  and 
academia  by  providing  a  model  for  such 
interaction. 

The  core  faculty  of  the  Institute  will 
consist  of  recognized  leaders  from 
academia.  Leaders  from  the  private 
sector,  professional  and  voluntary 
organizations,  government  agencies  and 
legislative  staffs  will  also  be  recruited 
when  specialized  expertise  is  required. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and  the 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

The  recipient  must  agree  to  conduct 
all  planned  Institute  activities  during 
established  working  hours. 


A.  Recipient  Activities 

The  recipient,  with  guidance  from  an 
appropriate  steering  committee,  will  be 
responsible  for  the  development  and 
subsequent  presentation  of  a 
comprehensive  leadership  experience. 
The  recipient  will  be  required  to  exhibit 
research,  developmental  and 
organizational  abilities  in  performing 
the  following  activities: 

•  Review  and  analyze  the  leadership 
skills  required  by  State  or  tribal  and 
IHS,  and  local  public  health  officials. 

•  Develop  the  In.stitute  objectives. 

•  Develop  the  Institute  curriculum. 

•  Identify  and  recruit  Institute 

faculty. 

•  identify  and  .select  participants. 

•  Develop  and  administer  an 
evaluation  plan. 

•  Provide  a  conference  site  and  all 
attendant  logistics  for  the  onsite 
program. 

1.  Establish  a  .steering  committee 
comprised  of  representatives  of  nalionnl 
health  organizations  who  have  an 
understanding  of  the  abilities  nece.ssary 
to  function  as  a  leader  of  a  health 
agency  or  organization.  The  steering 
committee  should  include 
representation  from  organizations  such 
as  ASTHO.  NACHO.  CDC.  Health 
Resources  and  Services  Administration 
(HRSA),  and  the  American  Public 
Health  Association  (APHA).  The  role  of 
the  steering  committee  will  be  to 
provide  expertise  in  the  development  of 
the  Institute.  In  collaboration  with  the 
steering  committee,  the  recipient  will 
develop  and  implement  the  Institute 
plan  which  should  include,  but  not  be 
limited  to,  the  goals  and  objectives  of 
the  Institute,  the  curriculum,  the  criteria 
for  faculty  selection,  the  instructional 
methodology,  and  the  evaluation 
methodology  selected  to  ascertain  tlit; 
effectiveness  of  the  experience. 

2.  Develop  a  curriculum  protocol  for 
the  Institute,  including  the  proposed 
agenda,  the  method  of  delivering 
training,  and  the  plans  for  producing 
and  delivering  training  materials. 

3.  Develop  a  list  of  potential  faculty 
for  the  Institute.  Potential  faculty  should 
include  individuals  from  the  private 
sector,  legislative  staffs,  professional 
and  voluntary  organizations,  academic 
institutions,  and  Federal.  State  or  tribal 
and  IHS  officials,  local  and  international 
health  agencies.  The  faculty  selected 
should  be  available  to  confer  with  the 
participants  for  specified  periods  of 
time  as  the  activities  of  the  Institute 
occur.  Applicants  will  be  expected  to 
confirm  the  availability  and 
commitment  of  faculty  to  participate  in 
the  Institute  events. 

4.  Collaborate  with  the  steering 
committee  to  identify,  select,  and 


extend  invitations  to  approximately  50- 
55  participants  to  attend  the  Institute. 
Participants  shall  include  State,  and 
tribal  and  IHS.  health  department 
diretiors  and  deputy  directors  and  local 
health  department  directors.  It  is 
expected  that  each  class  will  include  a 
mixture  of  officials  from  State  or  tribal 
and  IHS  and  local  health  departments, 
from  rural  and  urban  areas,  from  all 
geographic  regions,  and  with  varied 
types  and  levels  of  experience  and 
education.  Additionally,  a  small  numter 
of  slots  will  be  available  for 
environmental  health  officials, 
representatives  of  international  health 
organizations  or  other  countries,  faculty 
members  of  the  schools  of  public  health, 
other  community  and  health 
organizations  and  foundation  leaders. 

5.  Develop  program  objectives  and  an 
evaluation  plan  to  determine  the 
effectiveness  of  the  Institute  in 
enhancing  the  leadership  skills  of  the 
participants  as  well  as  the  operations  of 
public  health  agencies.  It  is  anticipated 
that  the  evaluation  plan  will  contain 
short-and  long-term  objectives.  The 
short-term  evaluation  component  may 
address  issues  such  as  the  quality  of  the 
instruction,  the  adequacy  of  the 
materials  and  program  site,  the  degree  to 
which  participant's  learning  objectives 
were  met.  and  whether  the  instructional 
objectives  were  achieved.  The  long-term 
evaluation  component  will  assess  the 
long-term  impact  of  the  experience,  and 
will  focus  on  issues  such  as:  (1)  Have 
participants'  skills  improved  as  a  result 
of  participation  in  the  Institute?  (2)  How 
did  the  Institute  improve  the  public 
health  infrastructure?  (3)  Are 
participants  better  able  to  develop  and 
promote  public  health  policy?  (4)  Has 
organizational  communication 
improved?  (5)  Are  participants  jiiore 
adept  at  diagnosing  organizational 
ineffectiveness  or  inelTiciency?  (R)  Have 
participants'  ability  to  mobilize 
constituencies  improved/  (7)  Are 
participants  more  willing  to  enie.rtain 
new  ideas  and  create  an  organizational 
climate  receptive  to  innovation  and 
creativity? 

6.  Provide  a  conference  facility  for 
any  on.site  program  activities.  The 
selected  site  must  meet  certain 
requirements,  including  adetjuate 
housing,  dining,  recreation,  meeting, 
and  handicapped  accessible  facilities  for 
the  participants.  The  site  diosen  should 
enhance  the  interactive  nature  of  the 
Institute  experience. 

7.  Provide  logistical  support  for 
conducting  the  Institute  and  provide 
staff  support  before  and  during  the 
Institute  for  participant  activities  such 
as  registration. 


UMI 


8.  Convene  the  Institute.  Recipient 
will  collaborate  with  the  steering 
committee  in  developing  a  timetable  to 
convene  the  Institute  for  the  entire 
project  period.  The  initial  Institute  must 
be  conducted  within  the  first  twelve 
month  budget  period. 

9.  Share  information  regarding 
program  planning,  curriculum 
development,  program  evaluation  and 
other  pertinent  activities  with  personnel 
who  are  conducting  CDC-spxjnsored 
leadership  programs. 

10.  Plan  and  conduct  activities  related 
to  the  investigation  of  the  relationship 
between  participation  in  leadership 
enhancement  programs  (e.g..  Public 
Health  Leadership  Institute),  and 
changes  in  leadership  ability  and 
behavior.  It  is  also  anticipated  that  the 
findings  derived  from  these  activities 
will  be  disst^minated  through 
presentations  at  public  health  meetings 
and  conferences  and  publications  in 
professional  journals. 

B.  CDC  Activities 

1.  Assist  in  the  identification  of 
representatives  for  the  development  of 
the  steering  committee.  Provide 
te<;hnical  assistance  to  the  recipient  in 
the  preparation  and  subsequent 
presentation  of  the  Institute. 

2.  Collaborate  in  the  development  of 
curriculum  for  tlie  Institute  including 
the  agenda,  the  method  of  presentation, 
and  the  training  materials  to  be  used. 

3.  Provide  technical  assistance  in 
identifying  potential  faculty  members  to 
be  recruited  from  the  private  sector, 
legislative  staffs,  and  other  health 
iigencies. 

4.  Collaborate  and  provide  assistance 
in  the  development  of  participant 
selection  criteria. 

5.  Collaborate  in  the  development  of 
the  goals  and  objectives  of  the  Institute. 
Assist  in  the  development  of  the  short- 
and  long-term  evaluation  plans. 

6.  Provide  technical  assistance  and 
consultation  in  all  phases  of  Institute 
planning. 

7.  Collaborate  svith  other  members  of 
the  Institute  management  team, 
including  attendance  at  meetings  and 
retreats,  and  participation  on  conference 
calls. 

8.  Assist  in  collaborative  efforts 
between  the  Institute  and  other  CIX- 
spoiisored  State  and  regional  leadership 
programs. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (maximum  100  points): 

1.  Demonstration  of  applicant  s 
understanding  of  the  issues  described  in 
the  Prot'ram  .Announcement:  i.e.,  the 


need  to  present  a  program  using  current 
public  health  issues  as  a  backdrop  for 
leadership  training  (15%); 

2.  Technical  merit  of  the  proposed 
approach  to  be  used  in  accomplishing 
the  responsibilities  of  the  project  (15%); 

3.  Adequacy  of  the  plan  to  address  the 
objectives  of  the  project  and  the 
appropriateness  of  the  schedule 
prop(»ed  to  accomplish  the  project 
(15%); 

4.  Originality  of  proposed  evaluation 
plan  to  document  the  accomplishments 
of  the  Institute  (10%); 

5.  Experience  and  competence  of  the 
proposed  project  directorfs)  and  staff. 
This  will  include  those  persons  who 
will  serve  as  core  faculty  of  the  Institute 
(25%); 

6.  Previous  experience  conducting 
training  activities  for  working 
professionals  and  the  suitability  of 
facilities  and  resources  to  conduct  the 
project  (20%); 

7.  Appropriateness  and  justification  of 
the  requested  budget  relative  to  the 
activities  proposed  (not  scored). 

Executive  Order  12372  Review 

This  program  is  not  subjert  to  the 
Executive  Order  12372  review. 

Public  Health  Systems  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.262. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Henry  S.  Cas.seil,  III,  Acting  Chief. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  £ast  Paces  Ferrv  Road,  NE.. 
Room  300.  Mailstop  E-16.'Atlanta.  GA 
30305.  on  or  before  |une  1.  1995. 

1.  Deadline;  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  liefore  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  po.st marks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications:  Applications    - 
which  do  not  rp.eet  the  criteria  in  l.(a)      | 
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or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  pro<:edures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Marsha  D.  Driggans.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300. 
Mailstop  E-16.  Atlanta,  GA  30305. 
telephone  (404)  842-6523,  facsimile 
(404)  842-6513.  Programmatic  technical 
assistance  may  be  obtained  from  Steve 
L.  Frederick,  Program  Analyst.  Public 
Health  Practice  Program  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  1600  Clifton  Road.  NE.,  Mailstop 
E-20.  Atlanta.  GA  30333.  telephone 
(404)  639-1945.  facsimile  (404)  639- 
1989.  Please  refer  to  Announcement  518 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
oopy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  March  17. 1995. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  ICDC). 
(FR  Doc.  95-7312  Filed  3-23-95;  8:45  am] 

BILLING  COOC  41M-1i-P 


Health  Care  Financing  Administration 

Medicaid  Program:  Notice  of 
Compliance  Hearing:  State  of  Kansas 
Failure  To  Comply  Substantially  With 
Sections  1902(a)(14)  and  1902(a)(19)  of 
the  Social  Security  Act  by  Not  Fully 
Complying  With  the  Cost-Sharing 
Provisions  of  the  Medicaid  Statute 

AGENCY:  Health  Care  Financing 

Administration.  HHS. 

ACTION:  Notice  of  compliance  hearing. 

SUMMARY:  This  notice  announces  a 
compliance  hearing  on  April  26. 1995. 
in  Room  111.  New  Federal  Office 
Building,  601  East  12th  Street.  Kansas 


City.  Missouri,  64106-2808.  to 
determine  whether  the  State  of  Kansas, 
in  the  administration  of  its  Medicaid 
State  plan,  has  failed  to  comply  with 
sections  1902(a)(14)  and  1902(a)(19)  of 
the  Social  Security  Act  and  42  CFR 
447.54(c). 

CLOSINO  DATE:  Requests  to  participate  in 
the  compliance  hearing  as  a  party  must 
be  received  by  April  10. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Katz,  Presiding  Officer,  HCFA 
Hearing  Staff.  Ground  Floor. 
Meadowwood  East  Building.  1849 
Gwynn  Oak  Avenue.  Baltimore,  MD 
21207,  Telephone:  (410)  597-3013. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  compliance  hearing 
to  determine  whether  the  State  of 
Kansas,  in  the  administration  of  its 
Medicaid  State  plan,  has  failed  to 
comply  with  sections  1902(a)(14)  and 
1902(a)(19)  of  the  Social  Security  Act 
(the  Act)  and  42  Code  of  Federal 
Regulations  (CFR)  447.54(c).  Section 
1902(a)(14)  of  the  Act  requires  a 
Medicaid  State  plan  to  provide  that 
premiums,  deductibles,  cost  sharing,  or 
similar  charges  be  impo.sed  only  as 
provided  in  section  1916  of  the  Act. 
Section  1902(a)(19)  of  the  Act  requires 
that  the  State  plan  provide  such 
safeguards  as  may  be  necessary  to  assure 
that  care  and  services  are  provided  in 
the  best  interests  of  Medicaid  recipients. 
Preliminary  findings  are  that  (l).the 
copayment  currently  imposed  by  Kansas 
does  not  conform  to  its  approved  State 
plan,  and  (2)  in  imposing  an 
institutional  copayment  level  in  an 
amount  which  deters  recipients  from 
seeking  needed  care.  Kansas  has  acted 
in  a  manner  not  in  the  best  interests  of 
Medicaid  recipients. 

Section  1904  of  the  Act  and  42  CFR 
430.  subpart  D,  establish  departmental 
procedures  that  provide  a  compliance 
hearing  to  determine  whether  a  State  is 
not  in  compliance  with  a  requirement  of 
Federal  law.  HCFA  is  required  to 
publish  a  copy  of  the  notice  to  the  State 
Medicaid  agency  which  informs  the 
agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  notice.)  Any  individual  or 
group  that  wishes  to  participate  in  the 
hearing  as  a  party  must  petition  the 
Hearing  Officer  within  15  days  after 
publication  of  this  notice,  in  accordance 
with  the  requirements  at  42  CFR 
430.76(b).  Any  interested  person  or 
organization  that  wishes  to  participate 
as  amicus  curiae  must  petition  the 
Hearing  Officer  before  the  hearing 
begins,  in  accordance  with  the 


requirements  at  42  CFR  430.76(c).  If  the 
hearing  is  later  rescheduled,  the  Hearing 
Officer  will  notify  all  participants. 

There  is  one  issue  to  be  considered  at 
this  hearing:  whether  Kansas  has  failed 
to  comply  in  practice  with  sections 
1902(a)(14)  and  1902(a)(19)  of  the  Act 
and  42  CFR  447.54(c)  in  the 
administration  of  its  Medicaid  Stale 
plan  by  imposing  a  copayment  amount 
that  does  not  conform  to  its  current 
State  plan  and  is  not  in  the  best  interests 
of  Medicaid  recipients.  The  State  of 
Kansas  submitted  a  State  plan 
amendment  (SPA)  to  increase  its 
copayment  for  general  hospital  inpatient 
services  and  inpatient  free  standing 
psychiatric  facility  services  from  $25  to 
$325  per  admission  for  Medicaid 
patients.  The  SPA  did  not  conform  to 
the  requirements  of  Federal  law  and 
regulations.  A  letter  disapproving  the 
SPA  was  sent  to  the  State  on  hily  2H, 
1994.  However,  at  this  time,  Kansas 
continues  to  apply  the  higher 
copayment  amount. 

The  notice  to  Kansas  announcing  a 
compliance  hearing  to  consider  our 
decision  to  find  the  State  out  of 
compliance  with  sections  1902(a)(14) 
and  1902(a)(19)  of  the  Act  and  42  CFR 
447.54(c).  reads  as  follows: 

Ms.  Janet  Schalansky. 
Acting  Secretary, 
Kansas  Department  of  Social  and 
Rehabilitation  Senices.  915  S  \\ 
Harrison  Street.  Topeka.  Kansas  btiUVJ 

Dear  Ms.  Schalansky:  I  am  writinR  to 
advise  you  that  the  Health  Care  Finiint  inR 
Administration  has  preliminarily  diMcrminrd 
that  Kansas  has  failed  to  comply  in  practic  «• 
with  sections  1902(a)(14)  and  1902(h)(19)  of 
the  Social  Security  Act  (the  Act)  ;ind  42  Cod.- 
of  Federal  Regulations  (CFR)  447  54(( )  Bv 
failing  to  comply  substantially  in  the 
administration  of  sections  19<)2(a)(14]  and 
1902(a)(19)  of  the  Act  and  42  CFK  447  .Wd). 
as  properly  reflected  in  its  approved  St.ite 
plan,  Kansas  is  substantially  out  of 
compliance  with  the  requirements  for 
continued  Federal  financial  participation  .is 
explained  in  the  letter  to  you  datwl  (>  lober 
6.  1994,  from  Joe  L.  Tilghman,  Ri^gionid 
Administrator. 

In  accordance  with  the  requirements  of 
section  1904  of  the  Act  and  the  implnmenting 
regulations  at  42  CFR  430.60  and  4.10.72. 1 
am  scheduling  a  hearing  on  this 
determination  to  be  held  on  April  2fi.  1995, 
in  Room  111.  New  Federal  Office  Building, 
601  East  12th  Street,  Kansas  ('ity,  Missouri 
64106-2808. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  conta(  1 1  he 
presiding  officer.  In  order  to  facilitate  any 
communication  necessary  between  the 
parties  to  the  hearing,  please  notify  the 
presiding  officer  of  the  names  of  the 
individuals.who  will  repn-sent  the  .Stale  at 
the  hearing.  The  presiding  offii  er  may  In; 
reached  at  (410)  597-3013 


Sincerely, 
Bruce  C.  Vladeck, 
Administrator. 

{Section  1904  of  the  Social  Security  Act! 
(Catalog  of  Federal  Domestic  Assistance 

I'rogram  No. Medical  Assistance 

Program] 

Dated:  March  16. 1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 

Administration. 

jFR  Doc.  95-7307  Filed  3-23-95;  8:45  ami 

BILLING  CODE  4120-01-P 


National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Librar>-  of  Medicine,  on  May  18  and 
May  19,  1995.  in  the  Board  Room  of  the 
National  Library  of  Medicine.  Building 
38,  8600  Rockville  Pike.  Bethesda. 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  9  a.m.  to  12:45  p.m.  and 
from  1:45  to  4:45  p.m.  on  May  18  and 
from  9  a.m.  to  approximately  12  noon 
on  May  19  for  the  review  of  research 
and  development  programs  and 
preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Communications.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jackie  Duley  at  (301)  496- 
4441  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b{c)(6),  title  5.  U.S.C, 
and  sec.  10(d)  of  Pub.  L.  92^63,  the 
meeting  will  be  closed  to  the  public  on 
May  18.  from  approximately  12:45  p.m. 
to  1:45  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  Harold 
M  Schoolman.  Acting  Director.  Lister 
Hill  National  Center  for  Biomedical 
Communications,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda.  Maryland  20894.  telephone 
(301)  496-4441.  will  furnish  summaries 
of  the  meeting,  rosters  of  committee 
members,  and  substantive  program 
information. 


Dated:  March  17, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist. 
NIH 

|FR  Doc.  95-7226  Filed  3-23-95;  8:45  ami 

BILLING  COOE  4140-01-M 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings; 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  13,  1995. 

Time.  8:30  am. 

Place:  Crowne  Plaza.  Rockville,  MD. 

Contact  Person:  Dr.  Luigi  Giacometti. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  325B,  Bethesda.  MD 
20892.(301)594-7132. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  19,  1995. 

Time:  9:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Marcia  Litwack. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  207,  Bethesda,  MD 
20892.(301)594-7336. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dafe;May  4.  1995. 

Time:  3  p.m. 

Place:  NIH.  VVestwood  Building.  Room 
238,  Telephone  Conference. 

Contact  Person:  Dr  Martin  Slater. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  238.  Bethesda.  MD 
20892.  (.301)  594-7176. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  propcsals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Qitalog  of  Federal  Domestic  Assistance 
Pn)gram  Nos.  93. .306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.884,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 


Dated:  March  17. 1995. 

Margery  G.  Griibb. 

Senior  Committee  Management  Specialist. 
NIH. 

jFR  Doc  95-7227  Filed  2-23-95:  8:45  ami 

BILLING  COOE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dofe.  April  11.  1995. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
335.  Telephone  Conference. 

Contact  Person:  Dr.  Edward  Zapolski, 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  335,  Bethesda.  MD 
20892.  (301)  594-7302. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dofe.  April  12.  1995. 

Time:  1:00  p.m. 

Place:  NIH.  Westwood  Building.  Ro<jm 
435.  Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  435,  Bethesda.  MD 
20892,(301)594-7120. 

Name  of  SEP:  Multidisciplinarv  Sciences 

Da/e.  April  20-21,  1995. 

Time:  9:00  a.m. 

Place:  Buffalo.  NY. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A15B,  Bethesda.  MD  20892. 
(301)594-7374. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552(c)(6).  Title  5. 
use.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  reviev\ 
cycle. 

(Catalog  of  Federal  Dome.slic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93  393- 
93.396.  93.837-93.844,  93  846-93.878. 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 


OUIIUllI^.  oui  CdM   l^lll  oticrtri,  rvLiii.ta.^ 


L^VfKiii.^*    Ill    uvi^v^avaui 
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Dated:  March  16,  1996. 
Margery  G.  Grubb. 

Senior  Committee  MaiHtgemenf  Spnciolist, 
NIH. 
|FR  Doc.  K~7229  Fite«»  3-21-95;  »:4S  ami 

BILUNQ  COOC  4140-01-M 


OVfic9  of  R0S6flffct)  on  Women  s 
Healtti;  Notice  of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U^C  Appeiidix  2),  notice 
is  hereby  given  of  a  meeting;  of  the 
Advisoty  Committee  on  Research  on 
Women's  Health  to  be  heW  April  24  and 
25.  1995  in  Conference  Room  D  of  the 
Natcher  Conference  Center  (Building 
45),  45  Center  Drive.  Betbesda. 
Maryland  20892.  The  meeting  will  be 
held  from  10  am  to  5  pm  on  April  24 
and  from  8:30  am  to  12  pra  on  April  25. 
The  meetii^  is  qpen  to  the  public,  with 
attendance  limited  to  space  aivaiiable. 

The  purpose  ol  the  meetiftg  will  be  to 
familiarize  the  Committee  members 
with  the  operations  and  programs  of  the 
Office  of  Research  on  Women's  Heahh. 
Office  of  the  EKrector.  National 
Institutes  of  Health.  The  agenda  will 
include:  (1)  A  discussion  of  the 
Committee's  duties  and  responsibilities 
and  (2)  reports  on  ORWH  activities  and 
programs. 

Rosemary  Torres,  JJ).,  B.S.N..  Special 
Assistant  to  the  Director.  Office  of 
Research  on  Women's  Heahh,  OD.  NTH. 
Buiklii^  1.  Room  209.  Bethesda. 
Maryland  20892,  301-402-1770.  301- 
402-1798  (FAX),  will  furnish  the 
meeting  agenda,  roster  of  Committee 
members,  and  substantive  program 
information  upon  request.  Individuals 
who  plan  to  attend  the  meeting  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  Ms. 
Torres  in  advance  of  the  meeting. 

Dated:  March  17,  1995. 
Marpry  G.  Gn^k. 

Senior  Committee  Manoffeanent  Specialist. 
NIH. 
jFR  Doc.  95-722S  Ftied  3-2^-96;  S:4S  ami 

BtLUNQ  OOOC  *im  1  M 


Public  Health  Service 

Agency  Forms  Sutomitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  infonnatioa 
collection  requests  under  review,  ia 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
To  request  a  copy  of  these  requests,  call 


the  PHS  Reports  Clearance  Office  on 
(202)-fi90-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  Friday,  March  17. 

1.  Adverse  Experience  Reporting  for 
Licensed  Biological  Products — 21  CFR 
600— New— This  rule  enables  FDA  to 
take  actions  necessary  for  protection  of 
the  public  health  in  response  to  reports 
of  adverse  exp>erience  related  to  licensed 
biological  products.  Respondents: 
Business  or  other  for-proOt,  not-for- 
profit  institutions.  Send  conunents  to 
Shannah  Koss.  Human  Resources  and 
Housing  Branch.  New  Executive  Office 
Building,  room  10235.  Washington,  DC 
20503. 


Ko.ot 

Aver- 

Title 

No.  of 

re- 
spond- 
ents 

re- 
sponses 
per  re- 
spond- 
ent 

age 
burden 
per  re- 
spofwe 

(fwt.) 

Reporting:  21 
CFR  600.81  .. 

91 

608 

8.96 

Recordkeeping: 
21  CFR 

600.80  (/)  

91 

1 

37 

Estimated  total  annual  burden:  8329  hours. 

2.  Alcohol  and  Drug  Serricas  Survey 
(ADSS)— Pilot  Study— New— The 
Alcohol  and  Drug  Services  Surrey  will 
gather  information  required  in  the 
formulation  of  national  drug  policy 
through  three  integrated  phases:  (I) 
Telephone  survey  of  2200  treatment 
facilities;  (II)  on-site  abstraction  of 
client-level  data:  [III]  client  fbllow-up  to 
determine  post-discharge  substance 
abuse,  criminal  activity,  employment, 
and  other  sociai  functioning. 
Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government.  Send  comments  to 
Stiannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  room  10235,  Washington,  DC 
20503. 


Title 

No.  of 

re- 
spond- 
ents 

Naof 

re- 
sponses 
perw- 
spond- 

em 

Aver- 
age 
burden 
per  re- 
sponse 
(hrs.) 

Facilities 

2040 
17t) 

1037 
t,94 

0.222 

Clients  ..._ 

1.0 

"Tobacco  Use"  supplement  to  the 
Current  Population  Survey  conducted 
by  the  Bureau  of  the  Census  will  collect 
data  from  the  civilian  non- 
institutionalized  population  on  smoking 
status  and  prevalence,  smoking 
inter\'ention  dissemination,  and  changes 
in  smoking  norms  and  attitudes.  The 
data  will  be  used  by  the  National  Cam:er 
Institute  to  evaluate  the  effectiveness  of 
the  American  Stop  Smoking 
Intervention  Study  for  Cancer 
Prevention  (ASSIST),  a  large  scale 
multi-state  demonstration  project. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
200,000;  Number  of  Responses  per 
Respondent:  1;  Averagi;  Burden  per 
Response:  .1169  hour;  Esdmated  Total 
Annual  Burden:  23.380  hoars.  Send 
comments  to  James  Scanlon.  Office  of 
the  Assistant  Secretary  for  Health,  Room 
737-F.  Humphrey  Building.  200 
Independence  Ave.,  SW..  Washington, 
DC  20201. 

Written  comments  and 
recommendationtconcsming  the 
proposed  mfonaitioa  collections 
should  be  sent  within  30  <iays  of  this 
notice  direcily  to  the  individual 
designated. 

Dated;  March  21. 1995. 
lames  Scwil— . 

Director.  Data  Poiicy  Staff.  Office  of  the 
Assistant  Secttrtarr  for  Health  aad  PHS, 
Reports  Clearance  Officer. 
|FR  Doc.  9S-7306  Filed  3-23-95;  «;45  ami 
BiLUNO  cooe 


Esivnated  total  Annual  burden:  800  hours. 

3.  American  Stop  Smoking 
Intervention  Study  tor  Canc^ 
Prevention  (ASSIST)  bit«im 
Evaluation:  1995-96  Supplement  to  the 
Current  Population  Survr)" — 0925— 
0386 — Reinstatement,  no  change — The 


National  Toxicology  Program  (NTP) 
Public  Meeting  of  ttie  KTP  Board  of 
Sclentitic  Counselors'  Ad  Hoc  Working 
Group  To  Review  the  Criteria  for 
Listing  Substances  In  the  Biennial 
Report  on  Carc4nogens  (ERG) 

A  public  meeting  of  the  NTP  Board  of 
Scientific  Counselors'  ad  hoc  Working 
Group  to  Review  the  Criteria  for  Listing 
Substances  in  the  Biennial  Report  on 
Carcinogens  (BRC).  will  be  held  on 
April  24  k  25. 1995.  in  Washington.  DC 
The  meeting  will  be  held  at  the 
Washington  Hilton  and  Towers  Hotel, 
1919  Connecticut  Avenue  NW., 
begiiming  at  9:00  a.m. 

The  purpose  of  the  meeting  is  to 
receive  public  comments  on  the  criteria 
for  listing  substances  in  the  BRC,  and  to 
review  and  make  recommendations  on 
the  criteria.  The  is.sues  to  be  addres.sed 
by  this  ad  hoc  group  are  (1)  The 
adequacy  of  existing  criteria  for  listing 
substances  in  future  Reports;  and  (2)  the 
incorporation  of  mechanistic  data  as 
part  of  the  criteria  for  listing  substances 
in  future  Reports  which  may  include  the 
consideration  of  sensitive  sub- 


populations  as  well  as  procedures  to 
upgrade  or  downgrade  the  evaluation  of 
the  results  of  animal  bioassay  or 
epidemiology  studies. 

This  is  the  first  step  in  the  review  of 
the  criteria  and  the  entire  meeting  is 
open  to  the  public.  The  meeting  will 
begin  with  a  plenary  session  which  will 
provide  background  on  the  BRC  and  a 
public  comment  session.  The  working 
group  will  then  break  into  three  groups, 
each  addressing  the  same  issues.  Break 
out  groups  will  meet  on  the  afternoon  of 
April  24  and  the  morning  of  April  25. 
The  final  session  will  be  a  plenary 
session  at  which  time  break-out  groups 
will  report  on  their  deliberations. 

Background — 

The  Biennial  Report  on  Carcinogens 
(BRC)  is  prepared  in  response  to  Section 
301(b)(4)  of  the  PHS  Act  which 
stipulates  that  the  Secretary  of  DHHS 
shall  publish  a  report  which  contains  a 
list  of  all  substances  (1)  which  either  are 
known  to  be  human  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  U.S.  are  exposed.  A  background 
and  discussion  document  for  use  by  the 
ad  hoc  working  group  and  for  review 
and  comment  by  the  public,  is  available 
upon  request.  Copies  of  the  document 
can  be  obtained  by  contacting  Dr.  C.  W. 
Jameson  at  NIEHS.  P.O.  Box  12233, 
Research  Triangle  Park.  NC  27709,  or  by 
FAX  to:  (9191-541-2242. 

Action — Request  for  Public  Input 

Public  input  concerning  the  criteria 
for  listing  a  substance  in  the  BRC  is 
important  to  the  review  process  and  is 
encouraged.  Written  comments  can  be 
submitted  to  Dr.  C.  W.  Jameson  at 
NIEHS.  P.O.  Box  12233.  Research 
Triangle  Park,  NC  27709.  or  by  Fax  to: 
(9191-541-2242.  To  be  considered  by 
the  ad  hoc  working  group  at  their  April 
24  &  25  deliberations,  written  comments 
must  be  received  by  April  12,  1995.  Oral 
comments  during  the  April  24  &  25 
public  meeting  should  be  as  brief  as 
possible  and  will  be  limited  to  five 
minutes  to  permit  maximum 
participation.  Written  comments 
accompanying  the  oral  statements  are 
encouraged  and  should  be  received  by 
COB  April  12. 1995. 

Registration  for  the  Public  Meeting 

Although  registration  is  not  required, 
it  would  be  helpful  for  organizing  the 
time  available  to  hear  in  advance  from 
persons  who  plan  to  make  comments  or 
statements.  Please  contact  Dr.  C.W. 
Jameson  at  NIEHS.  P.O.  Box  12233, 
Research  Triangle  Park.  NC  27709.  or  by 
Fax  to:  (9191-541-2242. 


Dated:  March  20. 1995. 
Kenneth  Olden. 

Director.  National  Toxicology  Program. 
[FR  Doc.  95-7230  Filed  3-23-95:  8:45  am) 

BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-i917;  FR-3778-N-29] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  William  A.  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  sections  2905  and  2906 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1994.  P.L.  103-160 
(Pryor  Act  Amendment)  and  with  56  FR 
23789  (May  24, 1991)  and  section  501 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  as 
amended,  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  other 
real  property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21, 
1993  Court  Order  in  Natonal  Coalition 
for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 


be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Building  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS.  addressed  to  Judy  Breitman. 
Division  of  Health  Facilities  Planning. 
U.S.  Public  Health  Service,  HHS.  room 
17A-10.  5600  Fishers  Lane,  Rockville. 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  A.  Molster 
at  the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 


UMI 


15576 


FaderaJ  Reguter  /  Vol.  60.  No.  57  /  Friday.  March  24.  1995  /  Notices 


Federal  Register  /  Vol  60.  No.  57  /  Friday.  March  24.  1995  /  Notices 


15577 


review  sbould  be  die  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Rcgietar,  the 
iandbolding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Nobce  (i>.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landbolding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gary  B.  PatCTson,  Chief.  Base 
Realignment  and  Closure  Office. 
Directorate  of  Real  F.stale.  20 
MassachuMtts  Ave..  NW,  Rm.  4133. 
Washington,  DC  20314-1000;  (202)  272- 
0520;  (This  is  not  a  toll-free  number). 

Dated:  March  16,  1995. 
Mark  Fabiani, 
Depv  ty  Assiitaat  SecreJary  for  Operations. 

Title  V.  Fadval  Swpii  ftiptj  PragraM 
Fadaral  RiiyHii  Report  Smr  •3/2VH 

Suitable/AvsiJakle  Properties 

Building*  fby  Slatui 

Utah 

6  Hotning  Facilities 

Tooele  Army  Depot 

Tooele  Ca  Tooele  UT  »«074- 

Landboiding  Agency.  OOE-BC 

Property  Number.  329510031 

Status:  Surplus 

Base  closure 

Number  of  Units:  6 

Comment:  5310-6136  sq.  ft.,  some  may  need 

rehab,  wood/brick,  concrete  frame,  incs. 

harracJw— «00119,  00121,  00141.  00143. 

00145,  00151 
12  Recreation  Facilities 
Tooele  Army  Depot 
Tooete  Co:  Tooele  ITT  M074- 
Location:  Include:  00155.  00160  thru  00163. 

0aB27.  00694.  01008.  01110.  01111,  01113. 

01114 
Laadbotding  Agency:  COE-BC 
Property  Nunber:  32»510O32 
Status;  Surplus 
Base  closure 
Number  of  Units:  12 
Comment:  51-9960  sq.  ft.,  some  may  need 

rehab,  wood/brick,  concrete  frame. 

includes  bowling  center,  rod  gun  clubs. 

riding  stable,  chanfje  house  w/lurxhroom 
14  Shed.s/Sbop  Facilitfes 
Tooele  Army  Depot 
Tooele  Co:  Tooele  VT  S4074- 
Locatioe:  lachide:  00159.  60800. 1»602. 

00608.  00611,  00612,  00613.  00610.  00624. 

OOOeA,  0613C.  0615CAO.  0632A.  0632 
I.andholdin((  Ag^fic-y:  COE-BC 
Property  Nunber  323510033 
Status:  Surplus 
Ba.se  closure 
Number  of  Units;  14 
Commen^  80-375276  nq.  ft  ,  some  may  need 

rehab,  wood/brick,  concrete  frame, 

iactudes  storage,  asaiatenaacr  shops,  metal 

ft  woodwork  shops 
2  Geaeral  Storehouses 
Tooele  Army  Depot 


Tooele  Co:  Tooele  UT»4074- 

Landholding  Agency:  COE-BC 

Property  Number:  329510034 

Status:  Surplus 

Base  closure 

Number  of  Units:  2 

Comment:  4000-28260  sq.  ft.,  some  may  need 

rehab,  wood/brick/concrete  frame. 

includes  »(IO(i3«.  0ejO2A 

11  Utility  Buildings 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074- 

Location:  Include:  t)0586,  0O597,  00606. 
00610.  00628,  00634.00711.  02O91,  0611A. 
0637E, 02092 

Landholding  Agency:  COE-BC 

Property  Number:  329Sl<Xn5 

Status:  Surplus 

Baaedosure 

Number  of  Units:  11 

Comment:  21-13859  sq  ft  ,  some  may  need 
rehab,  wood/brick/concrcte  frame, 
includes  beating  plants,  water  pumps, 
cable  house,  generator,  compressed  air 
bidg..  misc.  plant  bldg. 

15  Mlscelieoaeous  Facilities 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074- 

Locatioa:  Include:  00589,  00609.  00618. 
00629.  0O799.  0O80O.  020tJ2.  02tX)3,  02011, 
02012,  02O13.  02tn6.  02O25,  02096,  0595A 

Landholding  Agency:  COE-BC 

Property  Number  32^10036 

Status:  Surplus 

Base  closure 

Number  of  Units:  15 

(xirament:  48-1874  sq.  It.,  some  may  need 
rehab,  wood/brick/concrete  frame, 
includes  safe  houses,  sentry  stations, 
lunctiroom,  gas  station,  salv.  &  sur  bWgs. 

Bldg.  00622 

Tooele  Army  Depot 

Tooela  Co:  Toode  UT  84074- 

LandholdiDg  Aga*cjr  COE-BC 

Property  Nunobrr  329510037 

Status:  Surplus 

Ba<K!  closure 

Number  of  Units:  1 

Comment:  1.120  sq.  ft.,  wood.  Iirick  or 
concrete  frame,  includes  credit  union 

Bldg  0O103 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  •4074- 

Landholding  .^^^ency:  COE-BC 

Property  Nunober  32951003M 

Status:  Surplus 

Base  closure 

Number  of  Units:  1 

Comment:  1825  sq.  f t  ,  wood,  brkJi  or 

concrete  frame,  includes  chapel 
29  Administration  Buildings 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  »4074- 
Locatkm:  Inc  00104  00110.  00117,  00123, 

00125.0015.3.00688.00590.00601.  00605. 

00<>16.  00614.  00617.  00620.  00631.  00690. 

00691.00715,00752.  00753,00601,02020. 

(N)671 .  00692.  0638A,  00585.  tUOlO,  U0672 
Landholdiog  Agency:  COE-BC 
Property  Number:  3295100.39 
Status:  Surplus 
Base  closure 
Number  of  Units:  29 
Comment:  150-94243  sq.  ft  ,  some  may  need 

rehah,  incs.  admin.  ge«.  purpoiw,  ^ip  A 


rc«  vg..  gen  instruct,  bidgs  .  applied  inst. 
bid^.  admin  bldgs.  w/other  types  of  uses 

146  Warehouses 

Tooele  Array  Depot 

Tooele  Co:  Tooele  UT  84074- 

Lo<-ation:  \nc-  0O576.  00621.  00640,  00641, 

00647,  00649  thru  00651.  00659  thru 

00661.  00667.  00670,  00677,  006S7. 

0600A&B,  00657.  00669.  00697.  00630,  and 

125  cont.  humidity  whses. 
Landholding  Agency:  COE-BC 
Property  Number.  329S10040 
Status:  Surplus 
Base  closure 
Number  of  Units:  146 
Comment:  1 1 34-90336  sq.  ft.,  some  may  need 

rehab,  metal,  brick  or  concrete  frame,  incs. 

general  purpose,  cont.  humidity  whse., 

vehicle  storage  (acs. 

8  Vehicle  Repair  Facilities 

Tooele  Army  Depot 

Tooele  Co  Tooele  UT  84074- 

Lucation:  Include:  00603,  006O4.  00007. 

00615,  0O637.  00639,  0O612.  00619 
Land  hold  mg  Agency:  COE-BC 
Property  Number  329510O41 
Status:  Surplus 
Base  clusura 
Number  of  Units:  8 
Comment:  6825-194950  sq.  ft.,  soiue  may 

need  rehab,  brick  or  coocrele  fram« 


tlnsa liable  Properties 

Buildings  (hy  Statp) 

Utah 

4  Treatmeat  Facilities 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074- 

Locatiun:  hirlude:  00710,  00712.  00716, 

06O0C 
Landholdiag  Agency;  COE-BC 
Property  Number  329510029 
.Status:  Surplus 
Base  closure 
Number  of  Units.  4 
Reason:  Other 
Comntent:  Waste  &  water  treatment  facs. 

6  Buildings 

Tooele  Army  Depot 

Tooele  Cm:  Tooele  UT  84074- 

Localion:  Include;  0631R,  0651R.  DfiS/R, 

0667R. 0677R. 0687R 
landholding  Agency:  COE-BC 
Property  Number  329510030 
Status:  Surplus 
Base  closure 
Number  of  Units:  6 
Reason:  Other 
Comment:  Detached  Latrines 

jKRDot.  95-7 130  Filed  3-23-9S;  8-45  ami 
BILLING  CODE  4210-2»-H 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application;  Preparation  of  an 
Environmental  Impact  Statement  on  a 
Permit  Application  to  Incidentally  Take 
Stephens'  Kangaroo  Rats,  an 
Endangered  Species,  in  Riverside 
County,  CA 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  U..S.  Fish  and  Wildlife 
Service  (Servict- )  has  under 
consideration  a  propo.sal  to  i.s.sue  a  30- 
year  permit  under  Seaion  10(a)  of  the 
Endangered  Species  Act  that  would 
authorize  incidental  talcing  of  the 
endangered  Stephens'  kangaroo  rat 
(Dipodomys  stepht-nsi).  The  applicant 
for  this  incidental  lake  permit  is  the 
Riverside  County  Habitat  Conservation 
Agency  (RCHCA).  The  application  was 
accompanied  by  a  proposed  Habitat 
Conservation  Plan  (HCP)  for  the 
Stephens'  kangaroo  rat.  In  response  to 
the  permit  application  and  the 
accompanying  proposal,  the  Service 
intends  to  proceed  with  the  process  of 
preparing  a  joint  Federal  Environmental 
Impact  Statement/State  Environmental 
Impact  Report  (EIS/EIR)  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  and  California  Environmental 
Quality  Act.  The  public  scoping  process 
for  the  EIS/EIR  was  formally  initiated 
with  the  publication  by  the  Service  of  a 
Notice  of  Intent  on  March  2.  1993  (58 
FR  12049).  To  update  public  knowledge 
related  to  the  2-year  time  extension  to 
the  scoping  period,  the  SeVvice  has 
prepared  a  Draft  Scoping  Report, 
currently  available  for  review, 
summarizing  the  issues  identified  to 
date,  and  alternatives  that  will  be 
addressed  in  the  EIS/EIR.  This  notice 
describes  the  currently  proposed  action 
and  alternatives,  and  solicits  comments 
on  the  issues  and  alternatives  raised  in 
the  Draft  Scoping  Report. 
DATES:  Written  comments  related  to  the 
Draft  Scoping  Report,  scope  and  content 
of  the  EIS/EIR  will  be  accepted  by  the 
SeiTice  at  the  address  below  until  April 
24.  iq^.s. 

ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
joint  EIS/EIR  and  the  NEPA  proce.ss 
should  be  submitted  to  Mr.  Gail 
Kobetich,  Field  Supervisor.  U.S.  Fish 
and  Wildlife  Service.  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Written  comments  also  may  be 
sent  by  facsimile  to  (619)  431-9618. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pete  Soren.sea.  Assi.slant  Field 


Supervisor.  Endangei>ed  Species,  at  the 
above  Carlsbad  addi«ss.  telephone  (619) 
431-9440.  Persons  wishing  to  review 
background  material 'may  obtain  it  by 
contacting  the  RCHCA.  Documents  also 
will  be  available  for  public  inspection 
by  appointment  during  normal  business 
hours  (8  am  to  5  pm,  Monday  through 
Thursday)  at  the  Riverside  County 
Habitat  Consei^fation  Agency,  4060 
Lemon  Street,  12th.  Floor,  Riverside. 
California  92501.  The  RCHCA  may  be 
contacted  by  telephone  at  (909)  275- 
-     1100. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Stephens'  kangaroo  rat  was  listed 
under  the  Endangered  Species  Act  of 
1973.  as  amended,  as  an  endangei^d 
species,  effective  October  31,  1988  (53 
FR  38485).  Because  of  its  listing  as  an 
endangered  species,  the  Stephens' 
kangartK)  rat  is  protected  by  the  Act's 
prohibition  against  "take",  that  is,  no 
one  may  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or 
collect  the  species,  or  attempt  to  engage 
in  such  conduct  (16  USC  1538).  The 
Ser\'ice.  however,  may  issue  permits  to 
conduct  activities  involving  endangered 
species  under  certain  circumstances, 
including  carrying  out  scientific 
purposes,  enhancing  the  propagation  or 
.survival  of  the  species,  or  incidentally 
taking  the  species  in  connection  with 
otherwise  lawful  activities. 

The  RCHCA  presently  has  a  short- 
term  10(a)  permit  from  the  Service  to 
incidentally  take  Stephens'  kangaroo 
rats  in  connection  with  various 
proposed  public  and  private  projects  in 
the  western  portion  of  Riverside  County. 
Under  the  program  established  through 
this  interim  permit,  Stephens'  kangaroo 
rat  habitat  in  public  and  private 
ownership  is  being  acquired  and 
managed  for  the  long-term  benefit  of  the 
species.  Acquisition  of  private  lands  is 
funded  in  part  from  mitigation  fees 
coiifected  by  the  RCHCA  as 
developments  proceed. 

As  intended  when  the  interim  permit 
was  issued  in  August  1990,  the  RCHCA 
is  applying  to  the  Ser\'ice  for  a  30-vear 
incidental  take  permit  for  the  same 
purpases.  The  area  covered  by  the 
proposed  30-year  permit  wilfinclude 
much  of  the  historical  range  of  the 
Stephens'  kangaroo  rat  in  Riverside 
County.  The  procedures  for  the  RCHCA 
to  incidentally  take  Stephens'  kangaroo 
rats  under  the  proposed  30-vear  permit 
will  be  evaluated  in  the  EIS/EIR. 

The  RCHCA 's  preparation  of  the  long- 
term  HCP  has  been  on-going  since  the 
short-term  permit  was  authorized.  In 
March  1993  the  Service  and  the  RCHCA 


initiated  a  joint  scoping  process  for  the 
preparation  of  a  combined  EIS/EIR  in 
anticipation  of  the  Service  receiving  a 
permit  application  for  a  30-year  section 
10(a)  permit  for  incidental  take  of 
Stephens'  kangaroo  rats.  The  scoping 
process  was  initiated  in  accordance 
with  NEPA  to  solicit  comments  on 
issues  and  alternatives  to  be  addressed 
in  the  EIS/EIR.  Because  of  the  extended 
two-year  scoping  process,  the  Draft 
Scoping  Report  was  prepared  to  update 
public  knowledge  of  the  scoping 
process.  This  report  summarizes  the 
two-year  scoping  process,  identifies  the 
scoping  issues  raised  by  interested 
parties  at  public  meetings  and  in  WTitten 
statements,  and  outlines  the  i.ssues  and 
alternatives  that  will  be  addressed  in  the 
EIS/EIR. 

The  draft  scoping  report  identifies  the 
following  list  of  10  alternatives  to 
address  the  Serx'ice's  underlying 
purfHJse  in  evaluating  this  permit 
application,  including:  (l)  no  adion;  (2) 
pix)posed  project/action,  as  defined  by 
the  revised  Draft  HCP  completed  by  the 
RCHCA  in  February  1995;  (3)  expanded 
protection  and  conservation  of 
Stephens'  kangaroo  rat  habitat;  (4)  a 
reserve  system  based  upon  existing 
public  lands  only;  (5)  an  alternative 
defined  by  the  July  1994  Draft  HCP;  (6) 
an  alternative  defined  by  a  modified 
version  of  the  July  1994'Draft  HCP  with 
an  expanded  plan  area;  (7)  an 
alternative  defined  by  the  November 
1993  Draft  HCP;  (8)  continuation  of  the 
Short-term  HCP;  (9)  a  multiple  species 
alternative;  and  (10)  a  "Habitat 
Transaction  Method"  alternative, 
establishing  a  market-based 
conservation  strategy.  In  addition, 
conceptual  alternatives  discussed  in  the 
first  phase  of  scoping  in  1993  will  be 
summarized. 

Although  the  RCHCA  will  prepare  the 
draft  EIS,  the  Service  will  be  responsible 
for  its  content  and  scope.  In  addition, 
the  RCHCA  will  act  as  the  lead  agency 
for  the  preparation  of  the  EIR. 

The  comment  period  will  prx)vide  an 
opportunity  to  addre.ss  the  potential 
effects  of  these  alternatives  and  to 
propase  others.  The  Draft  Scoping 
Report  is  available  on  request  (See 
ADDRESSES  above).  Interested  persons 
are  encouraged  to  comment  on  the 
issues  and  alternatives  that  should  be 
addressed  in  the  joint  EIS/EIR. 

IPrijparation  of  an  Environmental  Impact 
Statement  on  a  Permit  Application  to 
Incidentally  Take  Stephens"  Kangaroo  Rats, 
an  Endangered  .Species,  in  Riverside  County, 
(California. I 
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Dated:  March  20. 1995. 
H.  Dale  Hall, 

Acting  Deputy  Regional  Director.  Region  1. 
Portland,  Oregon. 

[FR  Doc.  95-7513  Filed  3-23-95;  8:45  ami 
BILLINOCOOC  4310-66-P 

Availability  of  an  Environmental 
AssessmenVHabitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  22.  Blue  Hill  Estates 
Subdivision,  Travis  County,  TX 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACnow;  Notice. 

SUMMARY:  Wayne  Bell  (Applicant)  has 
applied  to  the  Fish  and  WildUfe  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT-799946.  The  requested 
permit,  which  is  for  a  period  of  2  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
{Dendroica  cbrysoparia].  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single-family 
residence  at  6500  Distant  View.  Blue 
Hills  Estates  Subdivision,  Travis 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  apphcation.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  by  no  later  than  April  24,  1995 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director.  Ecological  Services.  U.S.  Fish 
and  WildUfe  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston,  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
1077  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hoUrs  (8:00  to  4:30)  at  the 
Ecological  Services  Field  Office,  Austin, 
Texas.  Written  data  or  comments 


concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESSES 
above).  Please  refer  to  permit  number 
PRT-799946  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  Umited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Wayne  Bell  plans  to  construct  a 
single- family  residence  on  Lot  22,  Blue 
Hills  Estates,  or  addressed  6500  Distant 
View,  Austin.  Travis  County,  Texas. 
This  action  will  eliminate  less  than  one 
half  acre  of  land  and  indirectly  impact 
less  than  one  additional  acres  of  golden- 
cheeked  warbler  habitat  per  residence. 
The  appUcant  proposes  to  compensate 
for  this  incidental  take  of  golden- 
cheeked  warbler habitatby  placing 
$1,500  into  the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  Usted  species  present  was  not 
economically  feasible. 
James  A.  Young, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
|FR  Doc.  95-7314  Filed  3-23-95;  8:45  ami 

BILUNO  COOC  4510-66-M 


Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  4  or  8402  Critter 
Canyon,  Critter  Canyon  Subdivision, 
Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice^ 

SUMMARY:  Rex  B.  Rivers  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT-799945.  The  requested 
permit,  which  is  for  a  period  of  5  years. 


would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  cbrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single-family 
residence  on  8402  Critter  Canyon, 
Critter  Canyon  Subdivision,  Travis 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  by  no  later  than  April  24.  1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  WildUfe  Service,  P.O.  Box  1306, 
Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnson.  Ecological  Services  Field 
Office.  10711  Burnet  Road.  Austin, 
Texas  78758  (512/790-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  am  to  4:30  pm)  at 
the  Ecological  Services  Field  Office, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Acting  Field  Supervisor,  Ecological 
Services  Field  Office,  Austin,  Texas  (see 
ADDRESS  above).  Please  refer  to  permit 
number  PRT-799945  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  Umited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Rex  B.  Rivers  plans  to  construct  a 
single- family  residence  on  Lot  4,  Critter 
Canyon  Subdivision,  or  addressed  8402 
Critter  Canyon,  Travis  County,  Texas. 
This  action  will  eliminate  less  than  one 
half  acre  of  land  and  indirectly  impact 
less  than  one  additional  acres  of  golden- 
cheeked  warbler  habitat  i>er  residence. 
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The  applicant  proposes  to  compensate 
for  this  incidental  take  of  golden- 
cheeked  warbler  habitat  by  placing 
$1,500  into  the  City  of , Austin  Bnlcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  not  developing 
the  subject  property  with  federally 
listed  species  present  was  not 
economically  feasible. 
James  A.  Young. 

Acting  negiomil  Dirpctor,  Region  2. 
Albuqiien}ue.  Xew  Mpxico. 
jFK  Do< .  95-7315  Filwl  3-23-95;  8:45  anij 
BILUNG  CODE  4S10-65-M 


Bureau  of  Land  Management 

(C  A  -060-05-7 1 22-09-6606] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  Proposed  Gold  Mining/Processing 
Operation 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 


SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM)  will  be  directing  the 
preparation  of  an  environmental  impact 
statement  (EIS)  by  a  third  party 
contractor  on  the  impacts  of  a  proposed 
gold  mining/processing  operation 
known  as  the  Imperial  Project,  which 
would  be  located  on  public  lands  in 
Imperial  County  in  southern  California. 
Comments  are  being  requested  to  help 
identify  significant  issues  or  concerns 
related  to  the  proposed  action,  to 
determine  the  scope  of  the  issues 
(including  alternatives)  that  need  to  be 
analyzed,  and  to  eliminate  from  detailed 
study  those  issues  that  are  not 
significant.  Supporting  documentation 
should  be  included  with  comments 
recommending  that  the  EIS  address 
specific  environmental  i.ssues. 
DATES:  For  Scoping  Meetings  and 
Comments:  Public  scoping  meetings 
will  be  held  on  the  following  dates:  7 
pm  PST,  Monday,  April  17,  199.5.  at  the 
El  Centre  Community  Center,  375  South 
First  Street,  El  Centro,  California  92243: 
7  pm  MST.  Tuesday,  April  18, 1995,  at 
the  Best  Western  Yuma  Inn  Suites,  Palm 
Canyon  Room,  1450  Castle  Dome 
Avenue,  Yuma,  Arizona  85365.  Written 
comments  must  be  filed  no  later  than 
Friday,  April  21,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Area  Manager,  Bureau 


of  Land  Management,  El  Centro 
Resource  Area,  1661  South  Fourth 
Street,  El  Centro,  California  92243, 
ATTN:  Environmental  Coordinator. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Zale  (619)  337-4400 
SUPPLEMENTARY  INFORMATION:  Chemgold 
Inc.,  a  wholly-owned  subsidiary  of 
Glamis  Gold,  Inc.,  submitted  a  Plan  of 
Operation  to  the  BLM's  El  Centro 
Resource  Area  office  for  the  proposed 
Imperial  Project  in  December,  1994.  The 
project  would  be  located  on  unpatented 
lode  claims  south  of  the  Chocolate 
Mountains,  approximately  45  miles 
northeast  of  El  Centro,  California  and  20 
miles  northwest  of  Yuma,  Arizona,  on 
land  administered  by  the  BLM.  The 
project  would  include  mining,  waste 
rock  and  heap  leach  facilities, 
miscellaneous  roads  and  buildings,  and 
reclamation  of  disturbed  lands.  The 
project  would  consist  of  up  to  three  (3) 
open  pits,  four  (4)  waste  rock  stockpiles, 
one  (1)  heap  leach  facility,  one  (1)  water 
well  field  and  pipeline,  one  (1)  power 
substation  and  power  line,  and  one  (1) 
processing  facility,  and  would  operate 
for  approximately  twenty  (20)  years.  Up 
to  120,000  tons  of  ore  and  waste  rock 
would  be  mined  per  day.  Processing  and 
reclamation  activities  would  be 
expected  to  continue  for  up  to  five  (5) 
years  after  cessation  of  mining.  If 
approved,  approximately  1.600  acres  of 
land  would  be  disturbed  and  later 
reclaimed  as  the  result  of  this  projet:t. 

A  tentative  project  schiMluie  is  as  follows: 
Begin  Public  Comment/.Scoping  Porio(i— 

March  1995 
Hold  Public  Scoping  Mnftings— April  1915 
File  Draft  EIS— October  1995 
Hold  Public  Meetings  on  Dnift  ELS— 

November  1995 
File  Final  EIS— January  1996 
File  Record  of  Decision— Man  h  1996 
Begin  Project  Construction— July  1996 

Dated:  March  15,  1995. 
G.  Ben  Koski, 
Area  Manager. 
|FR  Doc.  95-6862  Filed  3-23-95;  8:45  ami 
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UMI 


[USFS.  R-6,  595053;  GP5-088;  OR-60345 
(WASH)] 

Order  Providing  for  Opening  of  Land; 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  480 
acres  of  land  to  surface  entry,  mining, 
mineral  leasing  and  geothermal,  subject 
to  the  laws,  rules,  and  regulations 
applicable  to  National  Forest  System 


lands.  The  land  has  been  eliminated 
from  a  Forest  Service  exchange 
proposal. 

EFFECTIVE  DATE:  April  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel.  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2<l(,.=i. 
Portland,  Oregon  97208,  503-952-017(1. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
General  Exchange  Act  of  Man;h  20   !<)" 
(16  U.S.C.  485.  486).  the  Federal  Land 
Policy  and  Management  Act  of  197(i  (4:s 
U.S.C.  1716),  and  the  Federal  Land 
Exchange  Facilitation  Act  of  August  20. 
19HH  (43  U.S.C.  751),  the  following 
desc:ribed  Federal  land  has  been 
eliminated  from  the  initial  exchange 
proposal  between  the  Mt.  Baker- 
Snoqualmie  National  Forest,  and 
Weyerhaeuser  Company,  Taconi.i. 
Washington: 

Willamette  Meridian 

T  M  N.,  R.  4E., 
.S<'(:.  10,  NV,(andSVVV4. 

The  ansa  described  contains  460  a(  ri'>  in 
L(!wis  County. 

At  8:30  a.m.,  on  April  28,  1995,  the 
land  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  ol 
existing  withdrawals,  and  the 
requirements  of  applic:able  law.  All 
valid  existing  applicx3tions  received  at  or 
prior  to  8:30  a.m.,  on  April  28,  1995. 
will  be  considered  as  simultaneouslv 
filed  at  that  time.  Those  received 
thereafter  will  be  considered  in  the 
order  of  filing. 

At  8:30  a.m.,  on  April  28.  1995,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  under  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Anv  sik  h 
attempted  appropriation,  including 
attempted  adverse  posse.ssion  under  3(1 
U.S.C.  Sec.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  e.stablish  a  location  and  to  initiate  a 
right  of  possession  are  governed  bv  Stale 
law  where  not  in  confiict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  sue  h 
determinations  in  local  courts. 

At  8:30  a.m..  on  April  28, 1995.  the 
land  will  be  opened  to  applications  and 
offers  under  the  mineral  leasing  laws 
and  the  Geothermal  Steam  Act. 

Dated:  March  15. 1995.. 
Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Realty  and  Bit  nrHs 
Services. 

jFR  Doc.  95-7160  Filed  3-23-95;  H:45  aiiij 
BILUNG  COOE  4310-43-^ 
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(MT-940-05-4730-021 

Land  Resource  Management 

agency:  Bureau  of  Land  Management. 
Montana  State  Office,  interior. 
action:  Notice. 

SUMMARY:  The  plat.s  of  survey  of  the 
fullcivving  described  land  are  scheduled 
to  be  officially  filed  in  tiie  Montana 
State  Office.  Billings.  Montana,  thirty 
[W]  days  from  the  date  of  this 
publication. 

FiRh  Principal  Mtridian.  North  Dakota 

T.  14,SN  .  R   102  W 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  adjusted 
original  meanders  of  the  former  riglu 
and  left  bank»of  the  Little  Missouri 
River,  and  the  subdivision  of  section  2b 
and  the  survey  of  the  meanders  of  the 
present  right  and  left  banks  and  certain 
median  lines  of  the  Little  Missouri  River 
and  certain  division  of  accretion  lines, 
in  Township  145  North,  Ran^  102 
West,  Fifth  Principal  Meridian.  North 
Dakota,  was  accepted  February  9.  199"). 

T  146N..  R.  102  W. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivi&ional  lines  and  tli«  adjusted 
original  meanders  of  the  former  right 
bank  of  the  Little  Missouri  River,  and 
the  subdivision  of  section  26  and  the 
survey  of  the  meanders  of  the  present 
right  and  left  banks  and  certain  median 
lines  of  the  Little  Missouri  River  and 
certain  division  of  accretion  lines  in 
Township  146  North,  Range  102  West. 
Fifth  Principal  Meridian,  North  Dakota 
was  accepted  February  9.  1995. 

The  above-mentioned  surveys  were 
executed  at  the  request  of  Conoco  inc. 
and  Meridian  Oil  Inc.  to  fix  division  of 
accretion  lines  and  to  apportion  the  bed 
of  the  Little  Missouri  I^ver. 

The  triplicate  original  of  the 
preceding  described  plats  will  be 
inmiediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
nialltT  of  information. 

If  a  protest  against  these  surveys,  as 
shown  on  the.se  plats,  is  received  prior 
to  the  date  of  the  official  filings,  the 
filings  will  be  stayed  pending 
consideration  of  the  protest.  These 
particular  plats  will  not  be  officially 
tiled  until  the  day  after  all  protests  have 
been  accepted  or  dismissed  and  be<:ome 
final,  or  appeals  from  the  dismus.sal 
affirmed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  222  North 
32nd  Street.  P.O.  Box  36800.  Billings. 
.Montana  59107-6800. 


Dated:  Mufch  IS.  1995. 
Larry  E.  Hamiiloa. 

Statp  Director. 

|FK  Dor  95-727»»  Ftl«l  3-23-95;  8:4.S  ani| 

BILLING  COOC  *TI»-Ot^* 


(N  V -930-1 43O-01:  N5935t] 

Realty  Actions;  Sates.  Leeses;  etc.: 

Nevada 

ACTION:  FLPMA  Section  302  Lease 
Application. 

SUMMARY:  Notice  of  Realty  Action  is 
hereby  given  indicating  the  availability 
of  a  parcel  of  public  land  for  non-federal 
use  through  lease  shall  be  issued.  This 
lease  would  authorize  a  cemetery  site  on 
public  lands  administered  by  the 
Bureau  of  Land  Management, 
Winnemucca  District  Office.  An 
application  for  lease  v*ill  be  considered 
and  negotiation  for  lease  will  be  on  a 
non-competitive  basis.  The  realty  action 
is  being  coosidered  under  the  authority 
of  the  provisions  of  Section  302  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  October  21,  197R. 

The  pan:e!  is  located  in  Humboldt 
County  approximately  five  miles  south 
of  M<;DerTnitt,  Nevada,  on  the  following 
public  lands: 

Mount  Diablo  Meridian,  Nevada. 

T  47  N..  K.  38  E  ,  Section  25;  S'/M'/^SEV* 
NVV'ANW'/*,  S'//SEV4NWV4NWV4.  NV.: 
NV.cNC/4.SWV,NWV,.  containing  10 
acrr*. 

No  uthor  disposals  fur  lettnc  on  the  subiect 
lands  will  be  accepted  due  to  the  lack  of 
competitive  interest  in  the  lands. 

The  proposal  would  be  authorized  by  a 
lease  for  a  term  of  20  years  The  lease  could 
Ih!  renewed  for  a  like  period  at  the  discretion 
of  the  Authorized  Officer. 

The  parcel  has  not  been  appraised  al  this 
time,  so  no  rental  determination  is  available 
The  rc^nt  will  not  be  less  than  the  appraised 
fair  market  value  as  determined  by  the 
Bureau  of  Land  Management. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  7U5  East  Fourth  Street. 
Winnemucca,  Nevada  89445.  In  absence 
of  adverse  comments,  an  application  for 
the  proposed  use  will  he  processed  in 
accordance  with  proper  application 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chuck  Valentine.  Bureau  of  Land 
Management.  705  £.  4th  Street. 
Winnemucca.  Nevada  89445.  (702)  623- 
l.SOO. 


DHted:  March  10.  1995. 
Ron  W'enksr. 

District  Manager.  Winnemucca. 

|FR  Dn<    95-7277  Filed  3-23-9.S;  8;45  ami 

BILLING  COOC  4310-HC-P 

[NV-030-e5-1610-00] 

Notice  of  Intent  to  Consider  Amending 
the  Walker  Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  consider 

amending  the  Walker  Resource 

Management  Plan,  prepare  an 

environmental  assessment  and  invite 

public  participation. 

SUMMARY:  The  Carson  City  District  of  the 
Bureau  of  Land  Management  is 
considering  amending  the  Walker 
Resource  Management  Plan  to  address 
management  of  pinyon-juniper 
woodlands  and  off-higiiway  vehicles 
(OHVs).  The  proposed  amendment 
would  cover  public  lands  in  the  Pine 
Nut  Mountains  of  Carson  City,  and  Lyon 
and  Douglas  Counties,  Nevada. 
DATES  ANO  ADDRESSES:  Written 
comments  on  the  proposed  amendment 
and  environmental  assessment  are 
welcomed  until  April  28.  1995.  They 
should  be  sent  to  David  Loomi.s.  U.S. 
Bureau  of  Land  Management.  1535  Hot 
Springs  Road,  Carson  City.  NV  89706. 
Please  call  Mr.  Loomis  at  702  885-6149 
for  further  information 
SUPP1.EMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  the 
identification  of  issues  related  to  the 
management  of  pinyon-juniper 
woodlands  and  the  management  of  off- 
highway  vehicles  in  the  I'ine  Nut 
Mountains  of  western  Nevada.  This  plan 
amendment  would  address  the 
expansion  of  pinyon-juniper  woodlands 
and  the  rapid  increase  in  population 
growth  and  OHV  recreation  in  the  Pine 
Nut  Mountains. 

The  current  patterns  of  vegetation  in 
the  Pine  Nut  Mountains  have  resulted 
from  logging  in  the  late  1800s,  followed 
by  a  period  of  historic  grazing  by 
livestock.  Then  a  long  period  of  fire 
suppression  limited  the  natural  role  of 
wildfires  in  the  Pine  Nut  Mountains 
tKTosystem.  This  reduced  natiijal 
diversity  in  vegetation  patterns  and 
favored  the  spread  of  pinyon-juniper 
woodland.  Fire  suppression  activities 
have  contributed  to  an  acTumulation  of 
fire  hazard  fuels  that  have  caused  a 
trend  towards  large,  expensire,  and 
destructive  wildfires  such  as  the 
Holbrook  Junction  fire  of  1994. 

Some  of  the  pinyon-luniper 
management  methods  to  be  considered 


in  the  proposed  plan  amendment 
include  removal  of  trees  by  opening 
wood  cutting  areas  and  changes  in  fire 
management  strategies,  including 
prescribed  fires. 

Another  issue  to  be  addressed  is  the 
management  of  off  highway  vehicle 
(OHV)  recreation  in  the  Pine  Nut 
Mountains.  The  region  has  experienced 
a  rapid  population  growth  and  increase 
in  OHV  use.  The  current  designations 
are  over  ten  years  old  and  have  been 
difficuh  to  manage.  Conflicts  with 
property  owners,  wildlife  and 
watershed  protection  have  inc;rea.sed. 

Planning  documents  and  other 
pertinent  materials  may  be  examined  at 
the  Bureau  of  Land  Management  office 
in  Carson  City  between  7:30  a.m.  and 
5:00  p.m.  Monday  through  Friday. 

Dated  this  10th  day  of  Mart  h.  1995. 
John  Singlaub, 

District  Manager.  Carson  City  District. 
IFR  Doc.  95-7220  Filed  3-2.3-95;  8:45  am] 
BILLING  CODE  4310-HC-M 


National  Park  Service 

Agenda  For  the  April  6,  1995  Meeting 
of  the  Advisory  Commission  For  the 
San  Francisco  Maritime  National 
Historical  Park  Public  Meeting  Fort 
Mason,  Building  F  (Firehouse)  7:00 
pm— 10:00  pm 

7:00  PM  Welcome— Neil  Chaitin, 
Chairman 
Opening  Remark.s— Neil  Chaitin, 
Chairman,  William  Thomas. 
Superintendent 
Old  Business 
Approval  of  Minutes 
7:15  PM— Orientation  to  Park 
Departments 
Education,  John  Cunnane. 
Supervisory  Park  Ranger 
Revell  Carr,  Interpretive  Specialist 
Nanc>'  Martling,  Director, 
Environmental  Living  Program 
Exhibits,  Richard  Everett,  Curator  of 
Exhibits 
7:45  PM— Update — Museum 
Accreditation  San  Francisco 
Maritime  National  Historical  Park 
Marc  Hayman— Chief,  Interpretation 
and  Resource  Management 
7:55  PM— Update— General 
Management  Plan 
William  G.  Thomas.  Superintendent 
8:10  PM — Advisory  Commission 
Committee  Reports  Committee^ 
Chairmen 
8:30  PM— BREAK 
8:45  PM — Discussion — Proposal  to 
construct  a  multi-u.se  building  on 
the  Hvde  Street  Pier 
Michael  Bell,  Project  Manager 
9:05  PM— Public  question  and 
comments 


9:45  PM— Agenda  Items/Date  for  next 

meeting 
10:00  PM— Adjournment 

Dated:  March  10,  1995. 
Patricia  L.  Newbacher, 
Hegional  Director,  Westirn  Region. 
IFR  Doc.  95-7221  Filed  3-23-95;  8:45  ami 

BILUNG  CODE  4310-7(M> 


Bureau  of  Reclamation 


[INT-FES-95-8] 

Operation  of  Glen  Canyon  Dam, 
Colorado  River  Storage  Project, 
Arizona 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availability  of  the  final 
environmental  impact  statement. 

SUMMARY:  In  response  to  a  July  27,  1989, 
directive  from  the  Secretary  of  the 
Interior  and  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  in  accordance  with  the 
Grand  Canyon  Protection  Act  of  1992, 
the^Bureau  of  Reclamation 
(Reclamation)  has  prepared  a  final 
environmental  impact  statement  (FEIS) 
on  the  operation  of  Glen  Canyon  Dam, 
Colorado  River  Storage  Project  in 
Arizona.  The  FEIS  evaluates  nine 
ahernatives,  including  no  action,  and 
analyzes  their  impacts  on  downstream 
environmental  and  cultural  resources 
and  Native  American  interests  in  Glen 
and  Grand  Canyons. 

ADDRESSES:  Copies  of  the  FEIS  may  be 
obtained  from  Mr.  Gordon  S.  Lind, 
Colorado  River  Studies  Office,  Bureau  of 
Reclamation,  Attention:  UC-l.'iOO,  125 
South  State  Street,  Room  6107.  .Salt 
Lake  Citv  UT  84138-1102;  telephone: 
(801) 524-5479. 

Copies  of  the  FEIS  are  available  for 
inspection  at  the  address  abovt>  and  also 
at  the  following  locations: 

•  Office  of  the  Commissioner,  Bureau 
of  Reclamation,  Room  7612,  1849  C 
Street,  NW,  Washington  DC  2(J24() 

•  Denver  Office,  Bureau  of 
Reclamation.  Library.  Room  167, 
Building  67,  Denver  Federal  Center, 
Denver  CO  80225 

•  Upper  Colorado  Regional  Oflii  e. 
Bureau  of  Reclamation,  Library.  Room 
7101,  125  South  State  Street.  Salt  Lake 
City  UT  84147 

•  Center  for  Environmental  Studies. 
Arizona  State  University,  905  South 
Mill  Avenue,  TempeAZ  85287-3211 

•  Glen  Canyon  Environmental 
Studies  Group,  Security  Bank  Building, 
121  East  Birch,  Room  .307.  Flagstaff  AZ 
86002 


Libraries: 

Arizona 

Arizona  Department  of  Water  Resouri:i;s 

Library.  Phoenix 
Arizona  State  Library,  Department  of 

Library,  Archives  and  Public  Records 

Phoenix 
Arizona  State  Regional  Library  for  lli«^ 

Blind  and  Physically  Handicapped. 

Phoenix 
Arizona  State  University,  Noble  Scient.e 

and  Engineering  Library,  Tempe 
Arizona  State  University ,'Hayden 

Library,  Tempe 
Flagstaff  City-Coconino  County  Public 

Library,  Flagstaff 
Grand  Canyon  Community  Library. 

Grand  Canyon 
Maricopa  County  Library,  Phoenix 
Mesa  Public  Library.  Mesa 
Mohave  County  Library/Kingman  Fublii: 

Library,  Kingman 
Northern  Arizona  University,  Cline 

Library,  Flagstaff 
Page  Public  Lihrary,  Page 
Phoenix  City  Library.  Phoenix 
Scottsdale  Public  Library,  Scott sdalc 
Tempe  Public  Library,  Tempe 
Tucson  Public  Library .  Tucson 
University  of  Arizona  Library',  Tucson 

California 

California  Stale  Library,  Sacramento 
California  State  University,  Hayward 

Library,  Hayward 
California  State  University.  University 

Library,  Los  Angeles 
Colorado  River  Board  of  California 

Library,  Glendaie 
Environmental  Protection  Agency. 

Region  IX  Library,  San  Fran<;isco 
Los  Angeles  Puhli(:  Library-,  Los  Anjiclcs 
Los  Angeles  Public  Library,  WattT  .nnd 

Power  Section.  Los  Angeles 
San  Francisco  Public  Library.  Saii 

Francisco 
Stanford  University  Libraries.  Sl.iiitord 
University  of  C.nlifornia.  General 

Library-.  Berkeley 
University  of  California,  Universilv 

Research  Librnry.  Los  Angeles 
University  of  California.  Shields 

Library,  Davis 
Uniyersity  of  Southern  California. 

Doheny  Memoriii!  Library,  Los 

Angeles 

Colorado 

Colorado  State  I  iiiversity  Libr.irifs.  1  ort 

Collins 
Denver  Central  Library.  Denver 
University  of  Colorado  at  Boulder. 

Norlin  Library.  Boulder 
University  of  Denver,  Penrose  Libniry. 

Denver 
U.S.  Air  Force  A(  ndemy.  Academy 

Library,  Colorado  Springs 

iVeroda 

Boulder  City  Library.  Boulder  Citv 
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Clark  County  Library  District,  Las  Vepis 
Nevada  State  Library,  Carson  City 
University  of  Nevada.  Reno  Library, 

Reno 
University  of  Nevada  at  Las  Vegas. 

James  Dickinson  Library.  Las  Vegas 

New  Mexico 

Albiiqiierque  Public  Library, 

Albuquerque 
New  Mexico  State  Library.  Santa  Fe 
New  Mexico  State  University.  Las 

Crures 
University  of  New  Mexico.  Albuquerque 

Utah  I 

Brigham  Young  University.  Harold  B. 

Lee  Library.  Provo 
Cedar  City  Public  Library,  Cedar  City 
KanabCity  Library.  Kanab 
Moab  Public  Library,  Moab 
Salt  Lake  City  Public  Library.  Salt  Lake 

City 
Salt  Lake  County  Library  System.  Salt 

Lake  City 
Southern  Utah  State  University  Library, 

Cedar  City 
University  of  Utah,  Marriott  Library. 

Salt  Lake  City 
Utah  State  University,  Merrill  Library. 

Logan 
Utah  State  Library.  Salt  Lake  City 
Washington  County  Library.  St.  George 
Weber  Stale  University.  Stewart  Library. 

Ogden 

Wyoming 

Laramie  County  Library  System. 

Cheyenne 
Rock  Springs  Public  Library.  Rock 

Springs 
University  of  Wyoming.  Coe  Library. 

Laramie 
Wyoming  State  Library.  Cheyenne 

Washington.  DC 

Di.strict  of  Columbia  Public  Library 

Library  of  Congress 

Natural  Resources  Library.  Department 

of  the  interior 
Other  States  —  any  U.S.  Government 
Regional  Depository  Librar\- 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gordon  S.  Lind.  Colorado  River  Studies 
Office.  Bureau  of  Reclamation.  12.*) 
South  State  Street,  Room  6107.  Salt 
Lake  City  UT  84138-1102;  telephone: 
(801) 524-5479. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary'  of  the  Interior  uilled  for  a 
reevaiuation  of  dam  operations  to 
determine  specific  options  that  could  be* 
implemented,  consistent  with  law.  to 
minimize  adverse  impacts  on  the 
downstream  environmental  and  cultural 
resources  and  Native  American  interests 
in  Glen  and  Grand  Canyons. 

In  accordance  with  the  National 
Environmental  Policy  Act  and  the 


Grand  Canyon  Protection  Act  of  1992. 
Reclamation  has  prepared  the  FEIS  in 
cooperation  with  other  Interior 
agencies — Bureau  of  Indian  Affairs.  U.S 
Fish  and  Wildlife  Service  fFWS).  and 
National  Park  Service.  Other 
cooperating  agencies  are  the  Department 
of  Energy's  Western  Area  Power 
Administration.  Arizona  Game  and  Fish 
Department.  Hopi  Tribe,  Hualapai  Tribe. 
Navajo  Nation.  San  Juan  Southern 
Paiute  Tribe,  Southern  Paiute 
Consortium,  and  Zuni  Pueblo. 

The  FEIS  presents  anal>'ses  of  the 
impacts  of  nine  alternatives  for 
operating  Glen  Canyon  Dam.  Three 
alternatives  would  provide  steady  flows 
and  six.  including  no  action,  would 
provide  various  levels  of  fluctuating 
flows.  Additional  measures  have  been 
combined  with  the  alternative 
operations,  where  appropriate,  either  to 
mitigate  adverse  impacts  of  the 
alternative  or  to  Enhance  resources.  The 
preferred  alternative  is  the  Modified 
Low  Fluctuating  Flow  Alternative. 

As  the  result  of  comments  on  both  the 
draft  EIS  (DEIS)  and  draft  biological 
opinion,  discussions  with  FWS.  and 
with  the  broad  support  of  the 
cooperating  agenries.  the  preferred 
alternative  de«Tibed  in  the  DFIS  was 
modified  in  the  FEIS.  This  modification 
includes  increasing  the  maximum  flow 
from  20.000  to  2S.0O0  cubic  feet  per 
second  (cfs)  and  increasing  the  up  ramp 
rate  from  2.500  to  4.000  cfs  per  hour. 
The  endangered  fish  re.search  flows 
described  in  the  DEIS  were  moved  from 
the  preferred  alternative  to  a 
scientifically  based  position  within  the 
Adaptive  Management  Program.  This 
modification  was  made  because 
Reclamation  believes  that  the  potential 
effects  of  steudy  Hows  should  be  further 
studied  before  implementation  to 
evaluate  uncertainties  concerning  the 
interactions  between  native  and  non- 
native  fish. 

In  addition.  Reclamation  will  request, 
through  the  Federal  appropriations 
process,  accelerated  implementation  of 
selective  withdrawal  at  Glen  Canyon 
Dam  since  temperature  modification  has 
been  determined  to  be  the  most  critical 
factor  affecting  the  recovery  of 
endangered  fish  in  Glen  and  Grand 
Canyons. 

D.ited  March  21.  1995 
Willie  R.  TayUr. 

Director.  Office  of  Environmental  Polity  unri 

Compliance. 

|FK  D<k:.  95-7291  FiJcd  3-2:»-95:  8:45  am| 

BILLING  COOf  43ia-«4-P 


AGENCY  FOR  tNTERNATIONAL 
DEVELOPMENT 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  U.S.  Agency  for  International 
Development  (USAID)  sul>mitled  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submissions  obtained  from  the  Records 
Management  Officer.  Mary  Ann  Flail. 
(202)  736-4743.  M/AS/ISS.  Room  930B. 
N.S..  Washington.  DC  20523. 

Dated  Submitted:  March  8.  1995. 

Submitting  Agency:  U.S.  Agency  for 
International  Development. 

OMB  S'umber:  OMB  0412-001 1 . 

Form  Number:  USAID  10 10-2 

Type  of  Submission:  Reinstatement. 

Title:  Application  for  Assistance- 
American  Schools  and  Hospitals 
Aboard. 

Purpose:  USAID  finances  grant 
a.ssistance  to  U.S.  founders  or 
sponsors  who  apply  for  prant 
a.ssistance  from  ASHA  on  behalf  of 
their  institutions  overseas.  ASHA  is  n 
competitive  grants  program.  The 
office  of  ASHA  is  charged  with 
judging  which  applicants  may  be 
eligible  for  consideration  and  receive 
what  amounts  of  funding  for  what 
purposes.  To  aid  in  such 
determination,  the  Office  of  A^H.A 
has  established  guidelines  as  the  basis 
for  deciding  upon  the  eligibility  of  the 
applicants  and  the  resolution  on 
animal  grant  awards.  These  guidelines 
are  published  in  the  Federal  Register. 
Doc.  79-36221. 

Annual  Reporting  Burden:  Respondents 
85;  average  hrs  per  response:  12; 
annual  burden  hours:  1.020 

Revieiver:  Jeffrey  Hill  (202)  395-7340. 
Office  of  Management  and  Budget. 
Room  3201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  March  5.  1995. 
Genease  E.  Pettigrew. 

Ihireiiii  of  Management.  Office  of 
Administmtive  Sen'ire.  Information  Support 
Sen-ices  Dnision. 

|FK  Do(    9S-7279  Filcff  3-23-9.S:  B:4S  rtinj 
BILLING  CODE  S11t-01-M 


INSTITUTE  OF  AMEIVCAN IMDIAN  AMD 
ALASKA  NATIVE  CULTURE  AND  ARTS 
DEVELOPMENT 

Request  for  Nomination  to  the  Board 
of  Trustees 

agency:  In.stitute  of  American  Indian 
and  Alaska  Native  Culture  and  Arts 
Development  (aka  Institute  of  American 
Indian  Arts). 

ACTI0«:  Request  for  nomination. 
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SUMMARY:  The  Board  directs  the       • 
Admini.stration  of  the  In.stitute  of 
American  Indian  and  Alaska  Native 
Culture  and  Arts  Development, 
including  soliciting,  accepting,  and 
disposing -of  gifts,  bequests,  and  other 
properties  for  the  benefit  of  the  Institute. 
The  Institute,  established  under  PubHc 
Law  99-498  (20U.S.C.  4411  et  seg.), 
provides  scholarly  study  of  and 
instruction  in  Indian  art  and  culture, 
and  establishes  programs  which 
culminate  in  the  awarding  of  degrees  in 
the  various  fields  of  Indian  art  and 
culture. 

The  Board  consists  of  thirteen 
members  appointed  by  the  President  of 
the  United  States,  by  and  with  the 
fx)nsent  of  the  U.S.  Senaite,  who  are 
American  Indians  or  persons 
knowledgeable  in  the  field  of  Indian  art 
and  culture.  This  notice  requests 
nomination  to  fill  one  appointment  on 
the  Board  of  Trustees. 

DATES:  Nominations  will  be  accepted 
until  April  24.  1995. 

ADDRESSES:  Nominations  may  he  sentio 
the  Chairman,  Board  of  Trustees, 
Institute  of  American  Indian  Arts,  Post 
Office  Box  20007,  Santa  Fe,  New 
Mexico  87504. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Blankenship,  Chairman  of  the 
Board  of  Trustees.  Institute  of  American 
Indian  Arts.  Post  Office  Box  20007. 
Santa  Fe.  New  Mexirxi  87504. 

SlffVLtMENTARY  INFORMATION:  Puhlic 
Law  99-^98  (20  U.S.C.  4412(a)(2)(b). 
requires  the  President  to  publish  in  the 
Federal  Register  an  announcement 
regarding  nominations  of  the 
Presidentially  appointed  members  of  the 
Board  of  Trustees  of  the  Institute.  On 
February  22,  1991  (56  FR  8099, 
February  26. 1991),  the  President 
delegated  to  the  Chainnau  of  the  Board 
of  Tr^<«ees  the  re.<;poitsibi'iity  to  publish 
an  announcement  regarding  these 
nominations  in  the  Federal  Register.  All 
nominations  submitted  will  be  idnward 
to  ike  President  iorKxmsidexatioa. 


Dat«d:  Manrii  :i  S,  T99S. 
Kennelii  BUnkeinliip, 
Chairman,  Board  of  Trustees,  Inathtitedf 
American  Indian  and  Alaska  Culture  and 
Arts  Development. 

(PR  Doc.  95-7328  Filed  3-23-95:  «:45«Tnl 
BILLING  CODE  ASi^-tn-mi 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-420  ^Sub-We,  IXJ] 

Chaparral  Ratiroad  Company,  Inc. — 
Abandonmerrt  Exemption — in  Lamar, 
Hunt,  Delta,  Fannin,  CoiUn  and  Dallas 
Counties,  TX 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMAKT:  -Under  49  U.S.C.  1.0505,  tt»e 
Commission  exempts  from  the  prier 
approval  requirements  of  49  U.S.C. 
1O903-O4  the  abandonmem  hy 
Chaparral  Raihoad  Company,  Inc.  of  rail 
corrmron  carrier  oj>erations  over 
approximately  56.5-miJesof  rail  hne. 
and  the  discontinuance  of 
approximately  24.1 -miles  of  overhead 
trackage  J<igbts  on  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company,  in 
Lamar,  Hunt,  Delta,  Fannin.  Collin  and 
Dallas  Counties.  TX. 
DATES:  The  exemption  will  he  effective 
April  23.  1995,  unless  stayed  or  a 
statement  -of  intent  to  fiie  en  offer  of 
financial  assistance  (OFA)  is  filed. 
Statements  of  intent  to  file  an  OFA 
under  49CFR  1152.27(c)(2)  and  reqaests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  April  3,  1995,  petitions  to  stay 
must  be  fTled  by  April  10, 1^5,  requests 
for  a  public  use  condition  under  49  CFR 
1152.28mustbefiledby  Ap'^il  13,  1995, 
and  petitions  1o  reopen  must  be  filed  by 
April  18.  1995. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings,  referring  to  Docket  No. 
AB^20  (Sub-No.  IX),  must  be  filed 
with:  (1)  The  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  1201 
Constitution  Averrue.  N.W., 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Mark  M. 
Sidman,  WEINER,  BRODSKY,  SIDMAN, 
&  KIDER.P.C.  Suite  BOO,  1350  New 
York  Ave.,  N.'W^  Washington,  DC 
20005-4797. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  1202)  927-5660. 

ITDD  for  hearing  impaired:  •(262)  927- 

5721.1 

SttPPLEWENTftffY  tNFDRMATIOH: 

Additional  i n forma tioa  is <co»tainediin 


•ftjeOmimrssion's  decision.  To  purchase 
a  copy  of  the  decision,  write  to,  caH,  or 
pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  hJterstate Commerce 
Commission  Building.  1201 
Constitution  Avenue  N.W.,  Room  2229. 
Washmgton.  DC  20423.  Telephone: 
(202)289-^357/4359  (Assistance  f« 
the  hearing  impaired  is  available 
through  TDD  Ser\'ices  at  (202)  927- 
5721.) 

Decided:  March  IQ,  1995. 

By4he  Commission.  Chairman  MtiJoneld, 
Vice  Chairman  Morgan,  and  Commis.'Uoners 
.Simmons  and  Owen. 
Vernon  A.  Wtlliams, 
Secretory. 

|FR  Doc.  95-7305  Filed  3-23-95;  8:45  ami 
BILLING  CODE  MMb-M-P 


IDocketNo.  AB-429X] 

Lakeside  Transportation  L_L.C,  d/b/a 
Lakeskle  Transportation  Coir^Mny — 
Oiscootimianoe  of  Service 
Exemption— Between  Moberty  i 
Excello,  MO 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


OUMMARV:  The  Comm^ission,  pirr^i^if^  to 
49  U.S.C.  10505.  exempts  from  the  prior 
approval  requirements  oT49  U.S.C. 
10903  et  seq.  the  disconlrnuanceof 
service  by  Lakeside  Transportation 
L.L.C,  d/b/a  Lakeside  Transportation 
Company  (LTCi  over  its  entire  line  oT 
railroad.  LTC  currently  provides  rail 
service  over  approximately  15.3  miles  of 
trackage  under  a  lease  agreement  with 
the  Norfolk  &  Western  Transportation 
Company  (NV%0.  a  wholly  owned 
subsidiary  of  the  Norfolk  Southern 
Railway  Company,  between  milepost 
SD-lsO.fi  near  MoberK.  MO,  and 
milepost  SD- 165.9  near  Excello.  MO. 
Because  the  transaction  involves  the 
discontinuance  of  LTC's  entire 
operation,  no  labor  protective 
conditions  will  be  imposed. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  a  financial  assistance  offer 
has  been  received,  this  exemption  will 
be  efTective  on  April  23.  1995.  Formal 
expressions  of  intent  to  file  financial 
BSsistBDce  offers '  under  49  CFR 
1152.27(c)(2)  must  be  filed  by  April  3, 
1995.  Petitions  to-stay  must  be  filed  fey 
April  10,  1995.  Petitions  to  reopen  Twnst 
be  filed  by  April!  8,  1995. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-129X  to:  (l)Gf6(.-e  of  the 
Secretaiy.  Case  Control  Branch, 


'•  See  Exempt  dfHotl  HbandnnmenI — Offers  of 
Finan  Assisf..  4  I.CC.2d  fM  (T9a?). 
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Interstate  Commerce  Commission.  1201 
Constitution  Avenue.  NW..  Washington. 
DC  20423;  and  (2)  Petitioner's 
representative:  William  L.  Slover. 
SLOVER  &  LOFTUS.  1224  Seventeenth 
Street.  N.W..  Washington.  DC  20016. 

FOR  FURTHER  INFORMATION  CONTACT: 
loseph  H.  Dettmar.  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  puri:hase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Interstate  Commerce 
Commission  Building.  1201 
Constitution  Avenue.  N.W..  Room  2229, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  March  10.  1995. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc  95-7306  Filed  3-23-95:  8:45  ami 

BILLING  COOE  7036-01-P 


Meeting  of  ttie  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  alteration  of  open 
meeting  schedule. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure,  originally 
scheduled  to  hold  a  two-day  meeting, 
will  hold  a  one-day  meeting.  The 
meeting  will  be  open  to  public 
observation  but  not  participation  and 
will  commence  at  8:30  a.m. 

DATES:  April  20.  1995. 

ADDRESSES:  New  York  University. 
Faculty  Club.  DAgostino  Hall.  108  West 
Third  Street.  New  York.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej.  Chief.  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC.  20544,  telephone  (202)  273-1820. 

Dated:  March  21. 1995. 
(ohn  K.  Rabiei. 

Chief.  Rules  Committee  Support  Office 
IFR  Doc  95-7321  Filed  3-23-95;  8:45  ami 

BILUNG  COOE  2210-01-M 


JUDICIAL  CONFERENCE  OF  THE 

UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 

DATES:  April  17-18.  1995. 

ADDRESSES:  Huntington  Hotel.  1401 
South  Oak  Knoll  Avenue.  Pasadena. 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington 
DC.  20544.  telephone  (202)  273-1820. 

Dated:  March  21.  1995. 
|ohn  K.  Rabiej, 

Chief,  niiles  Committee  Support  Office. 
IFR  Doc.  95-7320  Filed  3-23-95;  845  ami 

BILLING  COOC  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Evidence. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  three-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation 
and  will  commence  each  day  at  8:30 
a.m. 

DATES:  May  4-6,  1995. 

ADDRESSES:  United  States  Courthouse. 
Room  317.  40  Foley  Square,  New  York. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej.  Chief.  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC.  20544.  telephone  (202)  273-1820. 

Dated:  March  21.  1995. 
|ohn  K.  Rabiej. 

Chief.  Rules  Committee  Support  Office. 
IFR  Doc.  95-7322  Filed  3-23-95;  8:45  ami 

BILUNG  COOC  221<M>1-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  .sent  the  following 
colleclion{s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and. 

(6)  An  indication  as  to  whether  Se<:tion 
3504(h)of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

.  regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20.503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 

,  Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  H50. 
WCTR.  Washington.  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  National  Prisoner  Statistics — 
Prisoner  Population  Reports.  NPS-lA. 
Midyear  Population  Counts.  NPS-lB: 
Advance  Yearend  Population  C^ounts. 

(2)  NPS-IA.  NPS-lB.  Bureau  of  Justice 
Statistics.  States  Department  of 
Justice. 

(3)  Primary  =  Federal  Government. 
State.  Local,  or  Tribunal  Government 


Others  =  None.  To  provide  midyear 
and  advance  yearend  counts  of  the 
number  of  inmates  in  State  and 
Federal  prisons.  These  data  will  form 
the  basis  for  historical  trend  analysis. 
Respondents  are  personnel  in  the 
correctional  department  of  the  state, 
the  Di.strict  of  Columbia,  and  the 
Federal  Bureau  of  Prisons. 

(4)  104  annual  respondents  at  2.5  hours 
per  respons.e. 

(5)  130  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3.504(h)  of  Public  Law  96-511. 
Public  comment  on  this  item  is 

encouraged. 

Dated:  Man  h  20.  199.5. 

Robert  B.  Brigg.s, 

Fk-piirtment  Cleaninie  Offiter.  I  'nited  States 
Department  of  Justice. 

IFR  Doc.  95-7268  Filed  3-2;»-9.5:  8:45  am| 
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Information  Collections  Under  Review 

The  Office  of  Mauagement  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  thjB 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  fonn  number,  if  anv,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  asso<:iated 
response  time,  should  be  diretrted  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  tha)  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  .submission,  you  should  notify 
the  OMB  reviewer  ond  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 


comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR.  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  1994  National  Survey  of  Prosecutors. 

(2)  NSP-1.  Bureau  of  Justice  Statistics, 
States  Department  of  Justice. 

(3)  Primary  =  State,  Local,  or  Tribunal 
Government.  Others  =  None.  This 
biennial  survey  collects  data  on  the 
resources,  policies,  and  practices  of 
local  prosecutors  from  a  nationally 
representative  sample  of  300  chief 
litigating  prosecutors  in  State  Court 
Systems. 

(4)  300  annual  respondents  at  1.0  hours 
per  response. 

(5)  150  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 
Public  comment  on  this  item  is 

encouraged. 

Dated:  March  20, 1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  I  'nited  States 

Department  of  Justice. 

(FR  Doc.  95-7269  Filed  3-23-95:  8:45  ami 
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Drug  Enforcement  Administration 

Henry  M.  Goshen,  M.D.;  Denial  of 
Application 

On  February  14,  1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Henry  M.  Goshen. 
M.D.  (Dr.  Goshen),  of  Chicago.  Illinois, 
proposing  to  deny  his  appli(  ation  for  a 
DEA  Certificate  of  Registration,  as  a 
practitioner,  under  21  U.S.C.  823(fl.  The 
Order  to  Show  Cause  alleged  that  Dr. 
Goshen's  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  was  serxed 
on  Dr.  Goshen  by  registered  mail.  More 
than  thirty  days  have  pa.ssed  since  the 
Order  to  Show  Cause  was  received  by 
Dr.  Goshen  and  the  DEA  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Henry  M. 
Goshen,  M.D.,  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Deputy  Administrator 
now  enters  his  final  order  in  this  matter 


without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301  57. 

The  Deputy  Administrator  finds  that 
the  Illinois  State  Police  initiated  an 
undercover  investigation  of  Dr. 
Goshen's  medical  practice.  On  October 
24.  1985.  an  undercover  police  officer 
met  Dr.  Goshen  at  his  office  to  request 
diet  pills.  Notwithstanding  that  Dr. 
Goshen  determined  that  this  person  was 
not  overweight,  he  dispensed  to  the 
undercover  officer  14  dosage  unites  of 
phentermine.  a  Schedule  IV  controlled 
substance,  which  he  indicated  was  a 
two  week  supply. 

On  October  29,  1985,  the  undercover 
officer  returned  to  Dr.  Goshen's  office 
and  asked  for  additional  diet  pills, 
explaining  that  she  had  given  some  of 
her  phentermine  to  a  girl  friend.  Dr 
Goshen  then  dispensed  more 
phentermine  to  the  undercover  officer. 
The  undercover  officer  returned  to  Dr 
Goshen's  office,  on  November  5, 1985 
and,  once  again.  Dr.  Goshen  dispensed 
phentermine  tablets.  The  undercover 
officer  paid  Dr.  Goshen  $20  for  each 
visit. 

Based  upon  excessive  purchase 
reports  for  controlled  substances  and 
complaints  about  Dr.  Goshen's 
controlled  substance  dispensing 
practices,  a  Chicago  DEA  task  fort;e 
initiated  an  undercover  operation  in 
1989.  On  October  5, 1989,  an 
undercover  police  officer  visited  Dr. 
Goshen's  office,  seeking  controlled 
substances.  When  she  encountered  Dr. 
Goshen,  she  requested  phentermine 
using  the  street  name  for  this  controlled 
substance.  Dr.  Goshen,  without  seeking 
any  medical  information  from  her  or 
performing  any  medical  examinations, 
dispensed  28  dosage  units  of 
phentermine  in  exchange  for  $40. 

This  undercover  officer  returned  to 
Dr.  Goshen's  office  on  October  17.  1989. 
again  requesting  more  phentermine  and 
using  the  drug's  street  name.  On  this 
occasion,  she  asked  for  double  the 
amount  she  received  on  the  prior  visit. 
In  response.  Dr.  Goshen  dispensed  two 
envelopes,  each  containing  28 
phentermine  capsules.  When  Dr. 
Goshen  gave  her  the  drugs,  he  asked  her 
who  would  receive  the  pills.  The  officer 
gave  him  three  names.  She  then  paid  Dr 
Goshen  $80  for  the  phentermine. 

On  November  3,  1989,  Dr.  Goshen 
was  arrested  and  charged  with  one 
count  of  illegal  distribution  of 
controlled  substances  in  violation  of  21 
U.S.C.  841(a)(1).  At  the  time  of  his 
ar.est.  a  search  warrant  was  executed  at 
Eh-.  Goshen's  office  and  during  the 
search  approximately  42,000  dosage 
units  of  controlled  substances  were 
seized.  Further  investigation  revealed 
that  Dr.  Goshen  had  no  dispensing 
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records  for  any  cootrolled  substances,  as 
required  by  21  U.S.C  (fZ7. 

DEA  investigators  discovered  that  Dr 
Goshen  ordered  6.250  dosage  units  of 
controfled  substances  on  November  6, 

1989.  shortly  aflar  he  was  released 
fofTowing  his  arrest.  The  investigation 
reveafed  that  Dk.  Goshen  explained  to 
the  distributor  that  the  drug  order  was 
necessary  to  repIeuLsh  his  stock  because 
his  ofHce  had  recently  been  bur^^Larized. 

On  November  15. 1989,  DEA  issued 
an  Order  to  Show  Cause/Immediate 
Suspensiod  of  Dr.  Goshen's  previous 
DEA  Certificate  of  Registration.  The 
Order  to  Show  Caaae/Intmediafee 
Suspcmsion  was  based  upon  the 
undercov«r  bays  of  pbentenniae;  the 
search  oi  Dr.  Cochen's  cvffiee  and 
discDwery  of  42JD00  dosage  units  of 
controlled  substaRcas  aiong  with  no 
dispemin^recoMls;  and  the  order  of 
coatiolled  substances  thai  Dr.  Goshen 
ma«ie.  shortly  after  bis  anesT.  under  the 
pntext  (hat  bis  ofCce  had  been 
burglarized. 

On  February  15. 1990.  in  the  United 
States  District  Court.  Northern  District 
of  Illinfns»  Dr.  Goshen  pled  guilty  to  ofie 
felony  count  of  knowingly  and 
intentionally  onhttinp;  matnial 
informatica  htan  reports,  records  and 
other  docBBnt»lW)Dired  to  be  made, 
keptorfiiad.iDviotaticino<21  U.SC. 
843(a)(4)(A>.  Specifically.  Dr.  Goshen 
failed  to  keep  records  of  receipt  or 
dispositioB  of  apfiroximately  1<>.950 
dosage  units  oi  phentermine.  On  fmm  .S, 

1990.  Dr.  Goslwn  was  sentenced  fn  five 
years  protiation.  2tO  hours  of 
coBDiBunity  service  and  a  SIO.OOO  Rne. 
As  a  rpsah  of  the  conviction,  on 
February  25.  1990.  I>  Goshen 
surrendered  his  previous  DEA 

Cert  i  Hcate  of  Registration . 

On  ;uly  11. 1990.  fherilinots 
Department  of  Professional  Regulation 
(Department  of  Regulation)  filed  a 
complaint,  seeking  to  revoke  Dr. 
Goshen's  raedic»l  Hcer>se  based  upon 
his  SBlony  conviction.  Dr.  Goshen 
entered  into  a  stipulation  and 
recommendation  for  settlement  with  the 
Illinois  Kfedical  Disciplinary  Board  and 
Controlled  Substance  Hearing  Officer. 
D»r.  Goshen  agreed  that:  Hrs  medical 
license  be  suspended  for  three  months 
and  thereafter  be  pteced  on  probation 
for  five  3reBrs;  his  state  corrtrolled 
substartce  license  be  suspended  for  five 
years;  he  complete  50  hours  of 
contrrruing  medical  edocation  courses 
on  the  Bse  of  controlled  snbstances;  he 
contpfete  50  additional  hoors  of 
confinrrmg  medical  education  for  each 
year  of  his  fire  5rear  probation;  and  he 
pay  a  55,800  fine.  The  stipulation  and 
re<:omme  rwlatfon  was  adopted  by  the 


Department  of  Regulatten  on  )uoe  Z, 
1991. 

On  &(arch  3. 1992.  the  Bureau  of 
Medical  Quality  Assurance  of  the 
Illinois  Department  ofPublic  Aid 
(Departinenf  of  Public  AidJ  served  Dr. 
Goshen  with  a  complaint  seeking  to 
terminate  his  right  to  participate  in  the 
Nfedicarl  Assistance  Program.  The 
complaint  was  predicated  on  his.  felony 
corrvrction  and  the  action  taken  against 
Dr.  Goshen's  medical  Hcense.  During  an 
administrative  hearing  legarding  this 
complaint,  Dr.  Goshen  testiTied  that 
phentermine  is  non-addictiag  and  had  a 
street  value  far  less  than  other 
controlled  substaaces.  During  cross- 
examination,  he  admitted,  hoover,  that 
other  medical  authocities  considered 
phentermine  to  be  a  drug  that  posed  a 
substautial  risk  of  dependency  with 
repeated  use.  Dr.  Goshen  also  admitted 
that  he  bad  always  known  that  records 
for  phentensine  were  required  to  be 
kept. 

Following  the  bearing,  the  hearing 
officer  recommended  that  Dr.  Goshen's 
participation  in  tk»k4edical  Assistance 
Program  be  revoked.  The  Director  of  the 
Department  of  Public  Aid  adored  the 
recommeodatjon  aud  terminated  Dr. 
Goshen's  right  to  participate  in  the 
Medical  Assistance  Program,  effective 
November  10,  1992. 

Dr.  Goshen  then  sought  to  h^ve  the 
Department  of  Regulation  reinstate  his 
controlled  substance  prrvilef^es  before- 
the  five  year  term  expired.  Based  upon 
a  stipulated  agreement,  effsctire  January 
11.  1993.  the  Depaitmeot  of  Regulation 
agreed  to  restore  Dr.  Goshen's  Illinois 
control'led  substance  prrviJeges,  on  a 
four  year  probationary  status.  Pursuant 
to  the  order.  Dr.  Goshen  was  limited  to 
prescribing,  but  not  dispensing, 
controlled  substances. 

In  evaluating  whether  Respondent's 
registration  by  the  Drug  Enforcement 
Administration  would  be  inconsistent 
with  the  public  interest,  as  that  term  is 
used  in  21  U.SC.  823(fl.  the  Deputy 
Administrator  considers  the  factors 
enumerated  in  21  U.S.C  823(f).  They 
are  as  follovvs: 

1 1 )  The  recommendation  of  the 
appropriate  State  Licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing. or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  convictioa  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribukioa.  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  taws  relating  lo 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  publk:  health  and  safety. 


\n  detenniniog  whether  an  applicant's 
registration  is  incaasistent  wHit  the 
public  inteseat.  the  Deputy 
Adnrinistrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Ia.stead.  the  Deputy 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depeinliag  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick.  D.D.S  .  Docket  No. 
88-69.  53  FR  5326  (1988) 

Factor  ozke  is  applicable  based  upon 
the  DepartraeBt  of  Regulation's  action 
against  Dr.  Goshen's  medical  license 
which  initially  resulted,  inteialia.  in  a 
five  year  suspension  of  his  state 
controlled  substances  privileges  in  June 
1991.  Although  the  Department  of 
Regulation  lifted  the  five  year 
suspension  in  1993,  Dr.  Goshen's 
controlled  substance  privileges  were 
still  placed  on  probation  for  four  years 
and  limited  to  the  prescribing  of 
controlled  substances  only.  Factor  one 
is  also  applicable  based  upon  the 
Illinois  Department  ofPublic  Aid's 
action  which  terminated  Eh-.  Goshen's 
right  to  participate  in  the  Medical 
AssrstancB  Program  in  November  1992. 

Factor  two  is  applicable  based  upon 
Dr.  Goshen's  dispensing  of  pherrtermme 
to  two  undercover  agents  on  five 
separate  occasions  in  1985  and  1989. 
The  transcripts  reveal  that  there  vras  not 
even  a  pretense  of  a  medical 
justification  for  Dr.  Goshen's  actions. 
During  the  1989  visit,  the  underco\'Br 
officer  requested  the  drugs  hy  using 
street  names  and  telling  Dr.  Godien  that 
the  drugs  were  for  herself  as  well  as 
others. 

Factor  three  is  apphcable  based  upon 
Dr.  Goshen's  conviction  for  knowingty 
and  intentionally  failing  to  keep 
required  records  for  the  massive  amount 
of  phentermine  that  he  ordered. 

Factor  four  is  relevant  in  light  of  the 
undercover  boys  of  phentermine  as 
noted  under  factor  two.  The  blatant  sale 
of  the  phentermine  in  noway  complies 
with  Federal  or  State  taws. 

Factor  five  is  relevant  based  upon  the 
conduct  of  Dr.  Goshen  shortly  ah^tr  his 
arrest.  Notwithstanding  his  arrest  and 
the  fact  that  large  quantities  of 
phentermine  were  removed  from  Dr. 
Goshen's  office.  Dr.  Goshen  alrnast 
immediately  ordered  large  quantities  of 
phentermine.  explaining  to  the 
distributor  that  be  needed  the  drugs 
because  lusoffKe  had  been  burglarized. 

No  evidence  of  ej^planation  or 
mitigating  circumstances  has  been 
offered  by  Dr.  Goshea.  Therefore,  the 
Deputy  Admiimstrator  concludes  that 
Dr.  Goshen's  applKation  for  a  DEA 
Certificate  of  Registratioa  must  be 
denied. 


Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application, 
executed  by  Henry  M.  Goshen,  M.D.,  on 
February  9, 1993,  for  a  DEA  Certificate 
of  Registration  as  a  practitioner,  be,  and 
it  hereby  is.  denied.  This  order  is 
effective  April  24,  1995. 

Dated:  March  20, 1995. 
Stephen  H.  Greene, 

Deputy  Administrator. 

IFR  Doc.  95-7316  Filed  3-23-95;  8:45  am] 
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[Docket  No.  93-60] 

James  C.  Graham,  M.O.;  Denial  of 
Application 

On  June  7. 1993,  the  Deputy  Assistant 
Administrator.  Office  of  Division 
Control,  Drug  Enforcement 
Administration  (DEA),  directed  an 
Order  to  Show  Cause  to  James  C. 
Graham,  M.D.  (Respondent),  proposing 
to  deny  his  pending  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner. 
Following  prehearing  procedures,  a 
hearing  was  held  in  Fort  Wayne, 
Indiana,  on  January  26,  1994. 

On  October  11, 1994.  Judge  Bittner 
issued  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law,  and  decision  in  which  she 
recommended  that  the  Respondent's 
application  for  registration  be  denied. 
Neither  party  filed  exceptions  to  this 
opinion,  and  on  November  14, 1994,  the 
administrative  law  judge  transmitted  the 
record  of  the  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  Respondent  received  a  medical 
degree  from  Indiana  University,  and 
practiced  medicine  in  Fort  Wayne 
continuously  from  1958  to  1983. 
Respondent  stated  that  he  sometimes 
saw  as  many  as  one  hundred  patients  a 
day,  often  worked  up  to  18  hours  a  day. 
performed  muhiple  surg*ies  and 


delivered  two  to  three  hundred  babies 
each  year.  Respondent  also  testified  that 
many  of  his  patients  were  on  welfare  or 
Medicaid,  and  that  he  treated  about 
thirty  percent  of  his  patients  without 
compensation.  Respondent  stated  that 
because  of  a  busy  schedule  he  was 
unable  to  keep  appropriate 
documentation  on  all  of  his  patients. 

Judge  Bittner  found  that  in  1982,  the 
Allen  County  Police  Department 
received  information  that  Respondent 
was  writing  prescriptions  in  exchange 
for  merchandise.  Subsequently,  a 
cooperating  individual  and  an 
undercover  Indiana  State  police  officer 
arranged  meetings  with  Respondent  in  a 
local  restaurant. 

Judge  Bittner  found  that  in  October 
through  December  1982,  Respondent 
provided  the  cooperating  individual 
several  prescriptions  for  a  Schedule  IV 
controlled  substance  in  exchange  for 
liquor  and  meat,  and  on  one  occasion 
issuing  the  prescription  to  the 
confidential  informant  in  another's 
name.  Subsequently,  in  November  and 
December  1982,  Respondent  gave  the 
undercover  officer  several  prescriptions 
for  Schedule  III  and  IV  controlled 
substances  in  exchange  for  meat  and 
liquor,  hi  January  and  February  1983, 
both  undercover  operatives  were  able  to 
continue  to  acquire  prescriptions  for 
controlled  substances,  including  a 
Schedule  II  narcotic  controlled 
substance,  from  Respondent  in 
exchange  for  merchandise.  At  the 
hearing,  the  undercover  officer  testified 
that  Respondent  never  performed  any 
physical  examination  during  any  visit. 
The  administrative  law  judge  found 
that  on  November  21, 1983,  Respondent 
was  convicted  in  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  of  fourteen  felony  counts  of 
dispensing  controlled  substances  not  in 
the  course  of  professional  practice  and 
not  for  a  medical  purpose.  Respondent 
was  sentenced  to  three  years 
imprisonment  susp)ended  to  thirty  days 
in  jail  and  three  years  probation.  As  a 
result  of  this  conviction,  the  Medical 
Licensing  Board  of  Indiana  summarily 
suspended  Respondent's  medical 
license.  After  a  hearing  in  April  1984. 
that  Board  reinstated  Respondent's 
medical  license  upon  probationary 
terms. 

Judge  Bittner  found  that  after 
Respondent  had  submitted  his  current 
pending  application  for  DEA 
registration  in  1991,  he  told  DEA 
investigators  that  he  had  been  set  up 
and  had  never  written  any  prescriptions 
for  controlled  substances  that  were 
illegitimate. 

Respondent  testified  that  since  his 
State  medical  license  were  restored  he 


has  never  been  accused  of  violating  any 
rules  or  regulations.  He  stated  that  he 
has  been  limited  to  a  jiart-time  medical 
practice  because  of  illness. 

During  his  testimony.  Respondent 
admitted  meeting  both  undercover 
operatives.  However,  he  denied  that  he 
ever  gave  either  one  a  prescription  in 
exchange  for  meat  or  liquor.  Respondent 
testified  that  any  prescription  he  may 
have  given  these  individuals  was  for  a 
legitimate  medical  purpose. 

Respondent  submitted  documentary 
evidence  on  his  behalf  and  several 
character  witnesses  also  testified.  The 
administrative  law  judge  found  that  one 
psychiatrist  reported  that  Respondent  s 
judgment  had  been  impaired  at  the  time 
of  these  incidents,  and  another  had 
found  that  an  automobile  accident  had 
resulted  in  a  brain  injury  to  Respondent 
that  had  caused  deficits  in  judgment. 
Both  physicians  reported  this  condition 
as  now  resolved.  Other  health 
professionals  offered  testimony  that 
Respondent  was  a  competent, 
compassionate,  well  qualified  physician 
who  posed  no  threat  to  the  community. 

Pursuant  to  21  U.S.C.  823(f).  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest. 

Section  823(f)  sets  forth  the  following 
factors  to  be  considered  in  determining 
the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
HenrvJ.  Schwarz,  Jr..  M.D..  54  FR  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  law  judge  found  that  ail 
five  factors  were  relevant.  Judge  Bittner 
determined  that  the  record  established 
that  Respondent  blatantly  and 
unabashedly  abused  his  privilege  as  a 
registrant  by  issuing  controlled 
substance  prescriptions  in  return  for  his 
own  gain  in  the  form  of  goods  and 
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nMTcJtanoMif.  The  sdmiDtsfrMiTe  raw 
judge  ctmsHfared  fhe  feet  tftal  thn 
condoct  occHTied  mom  than  fen  years 
before,  but  fo«n<f  fhaf  Rpspomfent  had 
not  acknowFed^cd  wron^omg  or 
expressed  any  remorse  for  his 
mtscondftKt.  fudge  Rffrrer  conctuded 
tha«  Respondent  is  urtableor  unwrilling 
lo  rfisrfearge  the  responsrfci  Jtfies 
inherent  in  a  DEA  registration,  and 
recommended  that  his  appfrcation  for 
registration  be  denied. 

The  Deputy  Administrator  adopts  the 
opinion  and  recorrmiended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision  of  the  admirrrstrative  lew  jtrdge 
in  Its  entirety.  Based  on  the  foregoing, 
the  Dteputy  Administrator  concludes 
that  Respondent's  registration  is 
inconsistent  with  the  putrlic  interest. 
AcEordilng^y.  the  Depnty  Admfnistrator 
of  the  Dmg  Enforcement 
Administration,  pursuant  to  the 
authority  rested  in  him  by  Zl  U.S.C.  823 
and  824  »nd  28  CFR  O.lOOfb}  and  0.104. 
hereby  orders  that  the  apphcation  of 
fames  C.  Graham,  M.D.,  he  and  it  hereby 
isv  denied.  This  order  is  effective  March 
24. 1995. 

Dated:  March  20. 1995. 
Stcpom  H.  GiceiWi 
Deputy  AdmrnistratOT. 
(Fit  Doc.  95-7317  Filed  3-23-95:  8<45  amf 

BIUJNO  COaC  4M0-M-M 


Charles  L,  Swe«t,  M.D.;  Revocation  of 
Registration 

On  November  7.  19M.  the  Dfeputy 
Assistant  Administrator.  Office  of 
DtiveTsion  Control.  Drug  Enforcement 
AdministratifMi  (E£A),  issued  an  Order 
to  Show  Cause  to  Chartes  L.  Sweet. 
M.D.,  of  219  Broadway.  PO.  Box  51», 
Fullerton,  Nebraska.  The  Order  to  Show 
Cause  proposed  to  revoke  Dr.  Sweet's' 
DEA  QjTtifrcate  of  Registration. 
BS2051061.  under  2\  U.S.C.  824(a)(3). 
and  deny  any  pending  af)ph cations  for 
renewal  of  such  registration  under  21 
U.S.C  823(f>. 

The  Order  to  Show  Cause  was  served 
on  Tfr.  Sweet  on  November  14.  1994. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  Eh".  Sweet.  The  E)rug  Enforcement 
Administfaftion  has  received  no 
response  fronr  Dr.  Sweet  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d).  the 
Deputy  Admrnfstrafor  Rnds  that  Dr. 
Sweet  has  waived  his  opportunity  for  a 
hearing.  Accordingly,  under  the 
provisions  of  Zl  CFR  13(n.54(e>and 
13ttl.57,  the  Dopnty  Administrator 
enters  his  final  order  fn  thismatter 
without  a  hearing  and  based  en  the 
investigative  fth. 


TJle  Deputy  Administrator  finds  that 
in  1S75,  Dr.  Sweefs  DEA  Certificates  of 
Rlegistration.  AS4344951  and 
AS4355168  were  retired  based  on  his 
faihire  to  renew  them.  As  a  result  of  his 
failure  to  renew  his  DEA  registrations. 
Dr.  Sweet's  Nebraska  State  contiolled 
substance  registration  was  revoked  on 
Juoe  S.  1989.  On  Jime  29. 1969.  DEA 
sent  Dr.  Sweet  a  letter  of  adnooitioo 
advising  him  that  he  could  not  handle 
controlled  sut)&tances  until  he  obtained 
a  DEA  legtstiation. 

Dr.  Sweet  suheeqiientiy  reapplied  for 
DCA  and  Nebraska  controlled  substance 
registrations,  and  in  October  1989,  Dr. 
Sweet  was  issued  DEA  Certificate  of 
Registration.  BS2O51061.  as  well  as  a 
Nebraska  controfled  substance 
registration.  However,  an  investigation 
by  the  Nebraska  Department  of  Health. 
Bureau  of  Examiniag  Boards  revealed 
that  between  June  and  October  1989,  Dr. 
Sweet  wrote  numerous  prescriptions  for 
controHed  substances  when  he  dad  not 
possess  either  a  DEA  registration  and/ or 
a  Nebraska  controlled  substance 
registration.  Asa  result,  on  November  8. 
1991,  Dr.  Sweet's  Nebraska  controlled 
substance  registntioa  was  revoked.  In 
addition,  effective  Octobet  15, 1992.  Dr. 
Sweet's  state  license  to  practice 
medicine  astd  surggery  was  abo  revoked. 

The  Deputy  Administrator  finds  that 
as  of  November  8. 1991.  Dr.  Sweet's 
license  to  handle  controlled  substances 
in  the  State  of  Nebraska  was  revoked, 
and  as  a  result,  he  rs  unabfe  to  handle 
controlled  substances.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  bis  business. 
21  U.S.C.  802(211. 823(i)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  lames  H.  Nickens,  M.D..  57 
FR  59847  (1992);  EllioU  Monroe.  M.D.^ 
57  FR  23246  (1992U  Bobby  Watts,  M.D.. 
53  FR  11919  (1988). 

Based  on  the  ioragouig.  it  is  clear  that 
Dr  Sweet's  DEA  Certificate  of 

Registration  must  be  revoked. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  m  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration,  BS20S1061,  previously 
issued  to  Charfes  L.  Sweet,  M.D.,  be, 
and  it  hereby  is,  revoked  and  that  any 
pending  appHcations  for  renewal  of 
such  registiatioB  be,  and  they  hereby 
are.  denied.  This  order  is  effective  April 
24.  1995. 


Dated:  March  20. 1995. 
Stephen  H.  Greene. 

Dep  uiy  Admifl  istratot. 

[FR  Doc.  9S-7318  Fried  >-23-96v  8:45  ami 

BILUNG  COOK  441«-t»-M 

Office  of  Justice  Programs 
[OJP  No.  1044  and  2RIW  1121-ZAOe] 

1995-96  National  Institute  of  Justice 
Research  Plan 

AGENCY:  U.S.  Department  of  )trsrice. 
Office  of  Jttstice  Programs.  National 
Institute  of  Justice. 

ACTION:  Notice  of  the  availability  of  the 
1995-96  National  Institute  of  Justice 
Research  Plan. 

SUMUMRT:  The  National  Institute  of 
Justice  (NI))  is  publishing  this  Notice  of 
the  wailabitifty  of  its  1995-96  Naiiemal 
Institute  of  fustice  Besearcb  Plan. 
DATES:  The  deadlines  for  receipt  of 
proposals  are  Thuo'sday,  |une  15, 1995; 
Friday.  Deccmfcer  15.  1996;  Monday, 
June  17, 1996;  and  Monday.  December 
16. 199fi. 

AD0«ES8E5:  Comments  should  be 
addressed  to  the  National  tnstitnte  of 
Justice.  633  Indiana  Avenue  NW.. 
Washington.  DC  20531 . 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Jeremy  Travis,  Director,  National 
Institute  of  Justice,  633  Indiana  Avenue 
NW..  Washington.  DC  20531.  To  obtain 
copies  of  the  1995-9S  Natioaal  Institute 
of  fustice  Research  Plan,  call  the 
National  Criminal  fustice  Reference 
Service  (NCJRS),  1-800-851-3420,  Box 
6000,  Rockvklle,  MD  20850.  The  Flan  is 
also  available  electronically  via  the 
National  Criminal  Justice  Reference 
Service  Bulletin  Board  (NCJRS* BBS).  If 
you  have  Internet  access;  telnet  to 
ncirsbbs.aspensysxom  or  giopher  to 
ncjrs.aspensys.com  71.  Users  without 
Internet  access  may  direct  dial  to  (301) 
73&-8895.  Modems  should  be  set  at 
9600  Baud  and  N-8-1.  The  NIJ  Research 
Plan  is  listed  under  the  "Natioaal 
Institute  of  Justice  laibcniation"  oienu. 
SUPPiEMEMTARY  INFORMATION:  The 
following  supplementary  iniormation  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Coatrol  and  Safe  Streets 
Act  of  1968.  K  201-Oa.  as  amended.  42 
U.S.C.  §§3721-23  (1988). 

Backgromid 

The  1935-9&  National  lastitute  of 
fustice  Research  Plan  outlines  th»  NIJ 
research  and  evaluation  agenda  for 
1995,  provides  descriptions  of  program 


areas  for  which  research  and  evaluation 
proposals  will  be  solicited,  provides 
application  instructions  and  forms, 
outlines  requirements  for  award 
recipients,  and  lists  contact  persons  for 
program  areas. 
Jeremy  Travis, 

Director.  National  Institute  of  fustice. 
iPR  Doc.  95-7360  Filed  3-23-95;  8:45  am] 

BILLING  CODE  4410-18-P 


Federal  Bureau  of  Prisons 

Notice  of  Intent  To  Prepare  a  Draft 
Environmentat  hnpact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Correctional  Institution  Near 
JonesvHIe  In  Lee  County,  Virginia 

AGENCY:  U.S.  Department  of  Justice. 
Federal  Bureau  of  Prisons. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 

SUMMARY: 
Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  Federal  Correctional 
Institution  (FCI)  is  needed  in  its  system. 

The  Federal  Bureau  of  Prisons  has 
preliminarily  evaluated  several  sites  in 
Lee  County  and  determined  that  the 
Litton  Site  will  be  the  focus  of  the  DEIS. 

The  Bureau  of  I*risons  proposes  to 
build  and  operate  a  medium-security 
Federal  correctional  institution,  with  an 
adjacent  minimum-security  satellite 
camp,  in  Lee  County,  Virginia.  The 
main  medium-security  facility  would 
provide  habitation  for  approximately 
1200  inmates,  and  approximately  500 
inmates  at  the  minimum-security  camp. 
The  Bureau  of  Prisons  proposes  to  build 
the  facility  near  Jonesville,  Virginia,  on 
a  portion  of  288  acre  site  locatwi  at  the 
junction  of  U.S.  Route  58  and  VA  Route 
638.  The  site  appears  to  be  of  sufficient 
size  to  provide  space  for  housing, 
programs,  services  and  support  areas  as 
well  as  administration,  and  parking. 

The  Process 

In  the  process  of  evaluating  the  site, 
several  aspects  will  receix-e  detailed 
examination  including:  utilities,  traffic 
patterns,  noise  levels,  visual  intrusion, 
threatened  and  endangered  species, 
cultural  resources  and  socio-economic 
impacts. 

Alternatives 

Ln  developing  the  DEIS,  the  options  of 
"no  action"  and  "alternative  sites"  for 
the  proposed  facility  will  be  fully  and 
thoroughly  examined. 


Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  Scoping 
Meeting  will  be  held  at  7:00  p.m.  on 
Thursday,  March  30, 1995  at  the  Lee 
High  School  Auditorium.  The  meeting 
will  be  well  publicirod  and  will  be  held 
at  a  time  which  will  make  it  possible  for 
the  public  and  interested  agencies  or 
organizations  to  attend,  hi  addition, 
public  information  meetings  will  be 
held  by  representatives  of  the  Bureau  of 
Prisons  with  interested  citizens,  officials 
and  community  leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 
ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  may  be 
directed  to:  K.  Bradley  Wiggins,  Site 
Selection  Specialist,  Federal  Bureau  of 
Prisons,  320  First  Street.  NW.. 
Washington.  DC  20534,  (202)  514-6470. 

Dated:  March  6. 1995. 

Patricia  K.  Sledge, 

Chief.  Site  Selection  and  Emrironmental 
Review  Branch. 

[FR  Doc.  95-6076  Filed  3-23-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Title  of  Proposed  Infofm^ion 
Collection 

AGENCY:  OfTice  of  the  Secretary.  Labor. 
ACTION:  To  permit  collection  of 
information  on  the  needs  of  enrollees  of 
the  Senior  Community  Service 
Employment  Program  so  it  is  available 
in  time  for  the  White  House  Conference 
on  Aging  and  for  reauthorization  of  the 
Older  Americans  Act. 

SUMMARY:  The  Employment  and 
Training  Administration.  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35.  5  CFR  1320  (53  FR 
16618.  May  10, 1988]),  is  submitting  a 
brief  description  of  the  need  for  the 
information  to  be  collected,  including 
the  use  to  which  it  is  planned  to  be  put. 
DATES:  The  Employment  and  Training 
Administration  has  requested  an 
expedited  review  of  this  submission 
under  the  Paperwork  Reduction  Act;  the 
Office  of  Management  and  Budget 
(OMB)  review  of  this  proposed  survey 
has  been  requested  to  be  completed  by 
March  29, 1995. 


FOB  FimiHER  WFOfWATION  COtfTACn 

Comments  and  questions  regarding  the 
Senior  Community  Serx-^ice  Employment 
Program  Needs  Assessment  should  be 
directed  to  Mr.  Kenneth  A.  Mills. 
Departmental  Clearance  Officer,  Office 
of  Information  Resource  Management 
Policy,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210,  202  219- 
5095.  Comments  should  also  be  sent  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  ETA,  NEOB  Room  10235, 
Washington,  DC  20503,  202  395-7316. 
Any  member  of  the  public  who  wants  to 
comment  on  the  information  collection 
request  which  has  been  submitted  to 
OMB  should  advise  Mr.  Mills  of  this 
intent  at  the  earliest  possible  date. 

Average  Burden  Hours/Minutes  per 
Response:  30  minutes. 

Frequencey  of  Response:  One-time. 

Number  of  Respondents:  2.000. 

Total  Annual  Burden  Hours:  1.000. 

Total  Annual  Responses:  2.000. 

Affected  Public:  Individuals  or 
households. 

Respondents  Obligation  to  Reply: 
Voluntary. 

Signed  at  Washington.  DC  this  20th  day  of 
March  1995. 

Theresa  M.  CMalley, 

Acting  Departmental  Clearance  Ofpcer. 

Appendix— Supporting  Statement  for 
Paperwork  Reduction  Act  Submissions 

A.  fustification 

1.  Circumstances  that  make  the 
collection  of  information  necessar>. 
There  are  two  events  which  make  the 
collection  of  the  information  necessary. 
The  first  is  the  White  House  Conference 
on  Aging.  It  would  be  useful  to  have 
information  on  individuals  enrolled  in 
the  Senior  Commimity  Service 
Employment  Program  in  time  for 
recommendations/resolutions  to  be 
based  on  factual  information. 

This  survey  instrument  would 
provide  solid  information  on  the  needs 
of  SCSEP  enrollees.  The  second  is  the 
reauthorization  of  the  Older  Americans 
Act.  The  subcommittee  has  informally 
indicated  they  plan  hearings  in  late 
May/early  June.  The  information  would 
provide  positive  hard  data  about  the 
needs  of  the  enrollees  as  insights  to  the 
programs  success  in  meeting  those 
needs. 

2.  How  collected,  by  whom,  how 
frequently,  and  for  wliat  purpose  the 
information  is  to  be  used.  This  request 
is  for  a  one-time  collection.  As  indicated 
above  the  information  will  be  used  for 
two  purposes — the  White  House 
Conference  on  Aging  and  the 
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Reauthorization  of  the  Older  Americans 
Act. 

The  data  would  be  collected  by 
grantee  staff  taking  the  questionnaire  to 
the  enroUees  work  site  for  completion. 
The  enrollee  would  seal  the  envelop 
after  completion  and  it  would  be 
returned  to  the  Department  for 
compiling  and  interpreting  by  Defense 
Technologies  Incorporated. 

The  current  collection  of  data  on  the 
SCSEP  is  very  limited  to  summary  data 
which  cannot  be  analyzed  to  provide 
insights  to  the  enrol'ees  needs  for 
individual  cohorts. 

3.  Information  technology  used  to 
reduce  burden,  as  well  as  any  technical 
or  legal  obstacles  to  reducing  burden. 
This  is  a  one-time  request  which  is  to 
be  completed  by  the  enrollee  and  not 
the  grantee.  The  individuals  .selected 
will  be  representative  of  the  universe  of 
enroUees  in  the  SCSEP.  Although  the 
actual  collection  itself  does  not  lend 
itself  to  automation,  the  questionnaire 
has  been  set  up  in  a  manner  which 
expedites  the  imputing  and  analysis  of 
the  data. 

4.  Similar  information  already 
available.  There  is  no  other  similar  data 
being  collected  involving  the  SCSEP 
enrollees. 

5.  Impact  on  small  businesses  or  other 
small  entities.  This  ICR  does  not  involve 
small  businesses. 

6.  Consequence  to  Federal  program  or 
policy  activities  if  the  collection  is  not 
conducted  or  is  conducted  less 
h^quently.  If  the  data  is  not  collected, 

it  will  not  be  possible  to  utilize  the 
results  for  analyzing  the  needs  of  the 
enrollees  for  either  the  White  House 
Conference  on  Aging  or  in  the 
Reauthorization  of  the  Older  Americans 
Act.  In  addition,  if  the  data  is  not 
collected,  it  will  not  be  possible  to  use 
it  for  internal  discussions  about  how  to 
best  meet  the  needs  of  the  enrollees  at 
the  community  level. 

7.  Special  circumstances  that  require 
the  collection  to  be  conducted  in  a 
manner  inconsistent  with  the  general 
information  collection  guidelines  in  5 
CFR  1320.6  (e.g..  payment  to 
respondents,  disclosure  of  proprietary 
information,  etc.).  This  request  is 
consistent  with  5  CFR  1320.6. 

8.  Consultations  with  persons  outside 
the  agency  to  obtain  their  views  on  the 
availability  of  data,  frequency  of 
collection,  the  clarity  of  instructions 
and  record  keeping,  disclosure,  or 
reporting  format  (if  any),  and  on  the 
data  elements  to  be  recorded,  disclosed, 
or  reported.  The  Department  consulted 
widely  with  all  the  organizations 
dealing  with  older  workers,  including 
the  National  Association  of  the  State 
Units  on  Aging,  the  American 


Association  of  Retired  Persons,  Green 
Thumb,  National  Association  for 
Hispanic  Elderly,  the  National  Caucus 
and  Center  on  Black  Aged,  the  National 
Council  on  Aging,  the  National  Indian 
Council  on  Aging,  the  National  Pacific/ 
Asian  Center  on  Aging,  the  National 
Urban  League,  the  National  Council  of 
Senior  Citizens,  and  the  U.S. 
Department  of  Agriculture's  Forest 
Service. 

All  organizations  listed  have  been 
provided  the  opportunity  to  suggest 
modifications  or  revisions  to  questions. 
The  development  of  the  questionnaire 
grew  out  of  an  effort  by  one  of  the 
grantee  organizations.  Green  Thumb, 
Inc.,  to  obtain  information  which  could 
be  summarized  and  submitted  to 
describe  the  needs  of  enrollees  of  the 
Senior  Community  Service  Employment 
Program  at  a  series  of  three  mini-White 
Hou.se  Conference  on  Aging  meetings. 
Based  upon  the  recommendations  of 
other  grantee  organizations,  it  was 
agreed  that  a  more  thorough  collection 
effort  could  provide  valuable 
representative  information  for  a  variety 
of  purposes.  This  is  a  one-time  request 
which  does  not  require  multiple 
collections  by  grantees  or  contacts  with 
enrollees. 

9.  Confidentiality  provided  to 
res(>ondents  and  the  basis  for  the 
assurance  in  statute,  regulation,  or 
agency  policy.  The  individual  enrollee 
will  receive  a  cover  letter  that  will 
explain  that  the  information  is  provided 
on  a  voluntary  basis  and  the  responses 
will  be  handled  on  a  confidential  basis. 
To  ensure  that  this  occurs,  the  enrollee 
will  seal  the  envelop  provided  after 
completion.  No  one  will  know  which 
responses  are  attributable  to  a  specific 
individual. 

10.  Sensitive  nature  of  questions.  The 
proposed  questionnaire  does  not 
contain  questions  on  such  topics  as 
sexual  behavior  and  attitudes,  religious 
beliefs,  and  other  matters  that  are 
commonly  considered  private. 

11.  Estimates  of  cost. 

a.  Federal  Government.  The  cost  to 
the  Federal  Government  will  be  as 
follows: 

(1)  Printing.  2,000  Questionnaires  .03 
per  page  x  16  pages=$960. 

(2j  Support  Staff  required  for 
Compiling/Mailing.  10  hours  x  GS-7 
salary  of  $13.46/hour=134.60. 

(3)  Analysis.  $12,000  for  Defense 
Technologies  Inc.  to  input  the  data  and 
determine  significance  of  data. 

b.  Grantee.  The  costs  to  the  grantee 
will  be  minimal  since  they  must  send 
some  one  to  the  individual's  work  site 
to  assess  the  progress  being  made  by  the 
enrollee.  This  visit  would  coincide  with 
the  delivery  of  the  questionnaire. 


c.  Enrollee.  This  questionnaire  will  be 
completed  at  the  work  site.  There  will 
be  no  cost  to  the  enrollee. 

12.  Estimates  of  the  burden  of  the 
collection  of  information. 

a.  Number  of  Respondents.  2,000. 

b.  Frequency  of  Response.  Once. 

c.  Annual  Burden.  30  minutes  x  2,000 
enrollees=1.000  hours.  Time 
requirements  were  based  on  a  pre-test  of 
the  survey  instrument. 

13.  Amendments  to  existing 
collections.  This  is  a  new  data 
collection  for  ETA  that  will  count  as  a 
+1,000  PC  hours  towards  ETA's 
Information  Collection  Budget  (ICB). 

14.  Plans  for  publication.  Not 
Applicable.  Information  collected  will 
be  used  for  policy  recommendations 
and  program  operations. 

B.  Collections  of  Information  Employing 
Statistical  Methods 

1.  Sampling  method.  The  information 
would  be  collected  using  accepted 
statistical  sampling  techniques.  A  three- 
part  process  will  be  employed  involving 
three  strata — States,  minority  national 
sponsors,  and  the  remaining  national 
sponsors.  All  participants  would  have 
some  chance  of  being  selected  under  the 
proposed  sample  design.  Before 
beginning  the  process  of  selecting  the 
sample,  it  was  determined  that  a  sample 
of  2,000  respondents  would  be  required 
to  provide  sufficient  data  to  generalize 
conclusions  to  the  SCSEP  population. 
This  decision  was  driven  somewhat  by 
the  need  to  obtain  a  sample  size 
sufficiently  large  for  minority 
populations  (American  Indian,  Asian- 
Pacific  Islanders  and  Hispanics)  which 
formed  less  than  15  percent  of  the  total 
number  of  older  workers  Served  by  the 
program. 

State  Strata.  An  initial  determination 
was  made  that  ten  States  would  provide 
a  sufficient  number  of  States  to  be 
representative  of  all  States.  Since  the 
allocation  of  slots  to  States  represents  22 
percent  of  the  total,  a  rounded  figure  of 
20  percent  was  applied  to  the  total 
sample  to  derive  a  State  sample  of  400 
respondents.  The  number'of  cases  was 
equally  divided  between  the  ten  States 
selected  or  40  respondents  per  State 
selected.  Then  the  States  were  arrayed 
by  the  number  of  slots  provide  to  each 
and  the  cumulative  number  of  slots  was 
posted  throughout  the  list.  This  was 
followed  by  selecting  a  skip  interval  of 
1,500.  This  was  based  on  the  total 
number  of  slots  in  all  of  the  States 
(14,901  rounded  to  15.000)  and  10 
States  (15.000  slots  divided  by  10 
States=l,500  skip  interval).  A  random 
start  number  between  1  and  1,500  was 
selected  to  identify  the  first  State.  For 
example,  if  the  random  number  was 


200,  the  State  with  a  cumulative  range 
that  included  the  number  200  would  be 
selected.  Subsequent  selections  were 
made  by  adding  200  to  the  random  start 
number.  The  result  mras  to  select  the 
following  State  clusters: 

CA,  NY,  TX.  OH.  N|,  MO.  HI,  AL.  MD 
&  VI=400  cases  National  Strata.  As 
noted  above.  20  percent  of  the  sample 
was  assigned  to  the  States;  therefore,  the 
remaining  80  percent  of  the  sample  was 
assigned  to  the  national  sponsors  in  line 
with  the  number  of  SCSEP  slots 
allocated  to  them.  The  selection  of  the 
National  Sponsors  followed  a  two-part 
process.  Each  sponstx-  was  treated  as  a 
stratum.  Three  minority  grantees  were 
designated  as  certainty  strata  to  ensure 
that  a  sufficient  number  of  hits  would 
occur.  Each  of  the  three  minority 
grantees  was  assigned  a  sample  size  of 
100  respondents.  The  remainder  of  the 
sample  was  assigned  to  the  other 
national  sponsors  on  a  proportional 
basis  This  resulted  in  the  following 
sample: 
Certainty  Strata  100  each=300  cases 

(minority  sponsors) 
I'roponional  sample  range  437-53  cases 
(remaining  national  sponsors) 
depending  on  no.  of  slots  per 
granfee=1300  total  cases 

Estimation  procedure.  The  results  of 
I  lie  survey  will  be  reported  as 
proportions  (expressed  as  percentages). 
For  example,  for  question  one.  xx.x%  of 
the  respondents  were  with  the  SCSE 
Program  5  years  of  more.  yy.y%  were 
with  the  program  more  than  2  years  but 
less  than  5  years,  etc. 

1.  Sample  Proportions.  A  sample 
proportion  (p)  for  each  survey  item 
category  is  computed  by: 

p.  =350FV„_i.or 


vvhcrt;  x  is  a  random  variable  that  equals 
1  if  the  ith  sample  respondent  selects 
the  particular  category  and  equals  0 
otherwise,  and  n  is  the  sample  size. 

The  variance  is  a  measure  of 
variabibty,  that  is.  the  different  values 
that  a  sample  statistic  like  the 
proportion  can  have,  given  the  size  of 
the  saijiple  and  the  true  (population) 
prop<irtion.  Because  the  population 
proportion  is  unknown,  it  is  estimated 
by  the  sample  proportion,  p.  The 
estimated  variance  of  p,  V(p).  is 
computed  by: 

V(p)=l(p(l  -p)V(n-  DJMl  -  (n/N)l 
12). 


The  term  (1  -  (n/N))  is  the  finite 
population  correction  factor,  which 
takes  into  account  the  reduction  in  the 
sampling  variance  attributable  to  the 
proportion  of  the  population  that  is 
sampled. 

2.  Cluster  Samples.  A  two-stage 
sample  was  selected  for  the  State 
sponsors.  The  primary  sampling  units 
(PSU)  were  selected  with  probabilities 
proportional  to  size  (pps).  A  fixed 
number  of  40  cases  were  selected  from 
each  of  the  PSU's  in  the  second  stage  in 
order  to  maintain  a  constant  overall 
sampling  fraction.  The  estimated 
proportion  for  a  sample  selected  pps  is: 


■n 

P«»=0/'")*£  p, 


13]. 


i=l 


where  p,  is  the  sample  proportion  for 
cluster  i,  given  by  [1),  and  m  is  the 
number  of  clusters  (PSU)  selected  in  the 
first  stage. 

The  estimated  variance  of  ppp^  is: 


V(p     )  =  n/(m(m-l))) 


^I(P. 


Ppps> 


[4). 


1=1 


The  finite  correction  factor  has  been 
omitted  because  the  overall  sampling 
fraction  of  400/15,000  has  a  negligible 
effect  on  the  variance. 

3.  Stratified  Samples.  Survey 
respondents  are  selected  from  several 
organizations,  which  are  treated  as 
strata  for  the  purposes  of  estimating 
survey  statistics.  Because  a  sample  of 
100  cases  is  selected  from  three 
minority  organizations,  the  sample  is 
not  proportional  for  all  national  strata. 
The  estimates  are  therefore  weighted  to 
reflect  the  contribution  of  each  strata  to 
the  national  estimate.  Weights  are 
computed  by  the  formula: 

VVh=Nh/N         [51. 

where  Nh  is  the  size  of  the  strata  (the 
number  of  members  for  national  sponsor 
h)  and  N  is  the  total  number  of  members 
for  all  of  the  national  sponsors. 

The  weighted  proportion  is  computed 
bv: 


=  I  WbP^ 


16]. 


h=l 


where  ph  is  the  sample  proportion  for 
stratum  h.  given  by  il). 
The  estimated  variance  of  p^  is: 


V(Pw)  =  £  W,^(p,) 

Note:  V(ph)=is  given  by  equation  (21  or 
[4l  as  appropriate  [7].  Degree  of 
accuracy  needed  for  the  purpose 
described  in  the  justification.  95  |>ercent 
confidence  intervals  for  survey 
estimators  are  constructed  by 
e±1.96*sqrt[V(e)l,  where  e  is  an 
estimator  such  as  p„  and  sqrtIV(e)j  is 
the  square  root  of  the  estimated  variance 
ofe. 

2.  Procedures  for  the  collection  of 
information. 

a.  Sample  selection.  The  Department 
would  provide  instructions  to  the 
grantees  involved  on  how  to  select  a 
sample  from  among  their  records  using 
a  random  numbering  table. 

b.  How  delivered.  The  sponsor's 
representative  (either  staff  or  enrollees) 
would  hand-carry  the  questionnaire  to 
the  host  agency  community  service 
assignment  site  for  completion  by  the 
participant  or  with  the  assistance  of  the 
sponsor's  representative. 

c.  How  collected:  The  SCSEP 
participants  would  return  the 
questionnaire  to  the  sponsor's 
representative  after  completion  or  if  the 
participant  is  not  functionally  literate, 
the  sponsor's  representative  would 
verbally  administer  the  questionnaire  on 
site.  This  would  ensure  responses  are 
obtained  from  the  SCSEP  participant  in 
a  timely  manner.  Note:  since  the 
questions  are  almost  entirely  obfective. 
interview  bias  should  not  be  a  major 
concern. 

d.  How  provided  to  the  Department  of 
Labor.  The  sponsor  would  insert  the 
completed  questionnaires  in  an  envelop 
and  return  them  to  the  Def)artment 
without  any  attempt  to  analyze  the 
individual  questionnaires. 

3.  Methods  to  maximize  response 
rates  and  to  deal  with  i.ssues  of  non- 
response.  As  indicated  above,  the 
questionnaires  will  be  hand-delivered  to 
the  enrollee  work  site  and  corrpleted 
while  the  project  worker  is  di^cjssing 
enrollee  progress  uith  the  host  agency'. 
The  response  rate  is  anticipated  to  be  90 
percent  or  better  based  on  a  pretest  in 
which  all  respondents  completed  and 
returned  the  questionnaires. 

4.  Tests  of  procedures  or  methods  to 
be  undertaken.  An  informal  pretest  of 
twenty  individuals  was  undertaken  to 
ensure  that  the  questionnaire  could  be 
easily  understood. 


UMI 
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5.  Individuals  consulted  on  the  design 
of  the  questionnaire  and/or  statistical 
methodology. 

Lawrence  Crecy 202-637-8400 

Donald  Davis 202-€37-8400 

Michael  Flor 206-624-1221 

DorindaFox  202-624-9507 

Robert  Mizerak  212-310-91 20 

Glenn  Northup  202-434-2277 

Henrv  Rodriquez .  213-487-1922 

Andrea  Wooten 703-522-7272 

Robert  Casady  202-606-7370 

Roberta  Sanster  202-606-751 7 


NaUonal  Caucus  and  Center  for  Black  Aj^ed. 

National  Council  on  the  Aging. 

National  Asian-Pacific  Center  on  Aging. 

National  Council  of  Senior  Citizens. 

National  Urban  League. 

American  Association  of  Retired  Persons. 

Association  Nacional  Pro  Personas  Mavor»»-. 

Green  Thumb,  Inc. 

Bureau  of  Labor  Statistics. 

Bureau  of  Labor  Statistics. 


U.S.  Department  of  Labor, 
Employment  and  Training  Administration. 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210 

Dear  Enrollee:  Welcome  to  the  Department 
of  Labor's  White  House  Conference  on  Aging 
Needs  Assessment  Team! 

The  enclosed  questionnaire  has  been 
developed  to  determine  the  employment  and 
training,  health,  and  housing  related  needs  of 
the  Senior  Community  Service  Employment 
Program  (SCSEP)  enrol  lees.  You  play  a 
critical  role  in  the  Rrst  comprehensive  needs 
assessment  of  SCSEP  enrollees.  No  one  is 
required  to  complete  this  questionnaire.  You 
are  being  asked  to  complete  it  voluntarily. 
However,  your  responses  are  important  to  us 
since  you  were  selected  on  a  statistically 
random  basis.  This  means  your  responses 
represent  hundreds  of  other  enrollees'  needs 
as  well  as  your  own.  We  are  asking  you  to 
complete  the  survey  so  we  can  learn  how  to 
meet  more  effectively  your  needs  and  the 
needs  of  others  like  you. 

Please  answer  each  question  by  circling  the 
number  of  the  response  which  most 
accurately  reflects  your  situation.  There  are 
no  right  or  wrong  answers.  Just  answer  the 
question  honestly.  Your  name  will  not  be  on 
the  survey,  so  no  one  will  know  what 
answers  you  give.  If  you  have  any  questions 
at  any  time  during  the  survey,  please  direct 
them  to  the  individual  who  provided  this 
questionnaire  to  you. 

The  results  of  the  survey  will  be  shared 
with  the  delegates  to  the  White  House 
Conference  on  Aging  in  May  1995.  In 
addition,  the  summary  data  will  be  provided 
to  all  of  the  organizations  operating  SCSEP 
programs.  This  will  enable  them  to  determine 
what  local  resources  in  the  community  can 
be  brought  to  bear  on  the  needs  identified 
through  this  process. 

We  estimate  that  it  will  take  an  average  of 
30  minutes  per  respondent  to  complete  this 
questionnaire.  If  you  have  any  comments 
regarding  this  estimate  or  any  other  aspect  of 
the  questionnaire,  including  suggestions  for 
reducing  the  time  needed  to  resp>ond,  send 
them  to  the  Division  of  Older  Worker 
Programs,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  C4524, 
Washington.  DC  20210  andJoT  the  Office  of 
IRM  Policy,  Department  of  Labor,  Room  N- 
1301,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210  (Paperwork 
Reduction  Project  1225-XXXX). 

Thanks  for  your  assistance. 


Sincerely. 
Charles  L.  Atkinson. 
Chief.  Division  of  Older  Worker  Programs. 

U.S.  Department  of  Labor — Employment  and 
Training  Administration 

White  House  Conference  on  Aging — Needs 
Assessment  Survey 

The  Department  of  Labor  needs  your  help 
in  completing  this  survey  so  we  can  learn 
how  to  better  meet  your  needs  and  the  needs 
of  others  like  you.  Completion  of  the 
questionnaire  will  take  approximately  30 
minutes  of  your  time.  The  survey  is 
voluntary — you  are  not  required  to  complete 
it.  However,  your  responses  to  the 
questionnaire  are  valuable  and  your 
participation  will  be  greatly  appreciated.  The 
contents  of  your  questionnaire  will  be  treated 
confidentially.  When  you  have  completed  the 
questionnaire— please  seal  it  in  the  envelope 
provided.  Thank  you  very  much  for  taking 
the  time  to  fill  it. 

Section  I.  Work  Profile 

1 .  How  long  have  you  been  in  the  Senior 
Community  Service  Employment  Program/ 
Title  V  (circle  the  number  of  your  answer)? 

1  Less  than  6  months 

2  More  than  6  months  but  less  than  2  years 

3  More  than  2  years  but  less  than  5  years 

4  5  years  or  more 

2.  Did  you  work  in  paid  employment, 
before  enrollment  in  Title  V  (circle  the 
number  of  your  answer)? 

1  In  the  last  3  months 

2  More  than  3  months  but  less  than  6 

months  ago 

3  More  than  6  months  but  loss  than  1  year 

ago 

4  More  than  1  year  ago 

5  I  have  never  worked  for  pay 

If  your  answer  was  #5.  —  skip  to  question 
#5. 

3.  In  your  last  job  before  enrollment  in 
Title  V.  you  received  on-the-job  training 
(circle  the  number  of  your  answer.) 

1  Yes 

2  No 

4.  Did  you  leave  your  last  paying  job  before 
enrollment  in  Title  V  because  (circle  the 
number  of  your  answer)? 

1  You  retired  from  work 

2  You  were  laid  off/terminated 

3  You  resigned/quit 

4  You  were  ill 

5  You  were  disabled 


6    other,  please  explain 

5.  In  1995,  you  want  to  (circle  the 
number(s)  of  the  two  most  important 
responses  for  your  answer.) 

1  Learn  new  skills 

2  Continue  your  assignment  with  the  .Senior 

Community  Service  Employment 
Program 

3  Spend  time  on  personal  interests 

4  Help  my  community 

5  Get  a  job  off  the  Senior  Community 

Service  Employment  Program 

6  loin  an  employment  related  training 

program 

7  Other,  please  explain 


6.  Do  you  currently  worry  about  money 
(circle  the  number  of  your  answer)? 

1  Daily 

2  Several  times  a  week 

3  Several  times  a  month 

4  Monthly 

5  Few  times  a  year 

7.  Are  you  currently  able  to  pay  your  bills 
on  time  (circle  the  number  of  your  answer)? 

1  Rarely 

2  Someof  the  time 

3  Most  of  the  time 

8.  Excluding  the  Senior  Community 
Service  Employment  Program,  are  you 
currently  employed  (circle  the  number  of 
your  answer)? 

1  Not  at  all 

2  Less  than  10  hours  each  week 

3  Between  10-24  hours  each  week 

4  More  than  24  hours  each  week 

9.  Do  you  want  to  work  (circle  the  number 
of  your  answer)? 

1  Less  than  10  hours  each  week,  —skip  to 

question  #11 

2  Between  10-24  hours  each  week  —skip  to 

question  #11 

3  More  than  24  hours  each  week-skip  lo 

question  #11 

4  Not  at  all 

10.  At  this  time,  the  main  reason  you  do 
not  want  to  work  is  (circle  the  number  of 
your  answer.) 

1  You  have  other  obligations,  such  as  care 

giving,  etc. 

2  You  have  sufficient  income 

3  You  have  other  interests 

4  You  are  ill 

5  You  are  disabled 

6  Other,  please  explain 


11.  When  employers  offer  jobs  in  your 
community,  do  you  feel  they  hire  older 
workers  (circle  the  number  of  your  answer)? 

1  Rarely  or  none  of  the  time 

2  Some  of  the  time 

3  Most  of  the  time 

12.  In  the  past  month,  have  you  applied  for 
a  paying  job  in  your  community  (circle  the 
number  of  your  answer)? 

1  Not  at  all 

2  1-9  times 

3  10-19  times 

4  20  or  more  times 

13.  How  did  you  learn  previously  about  job 
openings  (circle  all  of  the  numbers  that  apply 
for  your  answers)? 

1  The  newspaper 

2  Radio 

3  Television 

4  Local  employment  services 

5  Friends  or  relatives 

6  Other,  please  explain 


14.  Would  you  like  to  be  employed  in  the 
following  type  of  job  (circle  the  number  of 
your  top  two  choices  for  your  answer) 

1  Clerical/office 

2  Mechanical/technical 

3  Public  service 

4  Manufacturing 

5  Agriculture 

6  Sales 

7  Health  care 

8  Home  care 

9  Child  care 

10  Food  service 

1 1  Education 

12  Other,  please  explain 


15.  Do  you  currently  receive  any  of  the 
following  benefits?  (circle  all  of  the  numbers 
that  apply  for  your  answer.) 

1  Social  Security  Retirement 

2  Medicare  premiums,  special  programs 

paying  deductibles  and  co-payments 

3  Subsidized  Housing 

4  Medicaid 

5  Social  Security  Disability 

6  Supplemental  Security  Income  (SSI) 

7  Other,  please  explain 


8    None  of  the  above 

16.  If  you  started  working  outside  of 
SCSEP,  would  any  of  the  following  benefits 
you  are  now  receiving  change?  (circle  the 
numbers(s)  of  the  two  major  benefits  lost  for 
both  "a."  and  "b."  below.) 

a.  Work  Related  Benefits 

1  Sick  leave 

2  Annual  leave 

3  Paid  holidays 

4  You  do  not  know 

b.  Government  Subsidized  Benefits 

5  Rent  costs  increase 

6  SSI  check  reduced  or  cutoff 

7  Food  stamps  reduced  or  cutoff 

8  Lose  Medicaid 

9  You  do  not  know 

10  Not  applicable 

Section  II.  Health  Profile 

17.  Your  physical  health  since  you  began 
your  participation  in  the  Senior  Community 
Service  Employment  Program  has  shown 
(circle  the  number  of  your  answer) 


1  No  improvement 

2  Some  improvement 

3  A  great  deal  of  improvement 

4  None 

5  Your  health  was  good  when  you  started 

the  program 

18.  Your  personal  outlook  since 
participating  in  the  Senior  Community 
Service  Employment  Program,  has  shown 
(circle  the  number  of  your  answer) 

1  No  improvement 

3  Some  improvement 

4  A  great  deal  of  improvement 

5  None 

6  Your  personal  outlook  was  good  when 

you  started  the  program 

19.  Most  of  the  time,  when  you  are  sick  or 
injured  you  (circle  the  number  of  your 
answer.) 

1  Go  to  a  private  doctor 

2  Go  to  the  emergency  room 

3  Go  to  a  clinic 

4  Treat  yourself 

5  Do  nothing 

6  Other,  please  explain 


20.  Your  last  visit  to  the  doctor  was  (circle 
the  number  of  your  answer.) 

1  1  to  3  month(s)  ago 

2  4  to  6  months  ago 

3  7  to  12  months  ago 

4  More  than  12  months  ago 

5  Rarely  visit  a  doctor 

21.  The  doctor  you  go  to  is  (circle  the 
number  of  your  answer.) 

1  0  to  10  miles  away 

2  11  to  20  miles  away 

3  21  to  40  miles  away 

4  Over  40  miles  away 

5  You  do  not  go  to  a  doctor 

22.  Do  you  go  to  the  dentist  (circle  the 
number  of  your  answer)? 

1  Rarely 

2  Only  when  you  have  a  problem 

3  Every  six  months 

4  Once  a  year 

23.  Do  you  use  (circle  the  number(s)  of  all 
responses  that  apply  for  your  answer)? 

1  Eyeglasses/contact  lens 

2  Hearing  aids 

3  Dentures 

4  Cane/walker/wheelchair 

5  Other,  please  explain 


6    None 

24.  Do  you  use  Doctor  prescribed 
medication  (circle  the  number  of  your 
answer)? 

1  Daily 

2  Several  times  a  week 

3  Several  times  a  month 

4  Monthly 

5  A  few  times  a  year  or  less 

25.  You  need  new/additional  (circle  the 
number(s)  of  all  responses  that  apply  for  your 
answer.) 

1  Eyeglasses/contact  lens 

2  Hearing  aids 

3  Dentures 

4  Cane/walker/wheelchair 

5  Other,  please  explain 


26.  For  1994,  your  medical  costs  were 
(circle  the  number  of  your  answer.) 

1  All  paid  for  by  insurance  or  other 

methods 

2  Partially  paid  for  by  insurance  or  other 

methods 

3  Paid  almost  entirely  by  you 

27.  For  1994,  your  prescription  drug  costs 
were  (circle  the  number  of  your  answer.) 

1  All  paid  for  by  insurance  or  other 

methods 

2  Partially  paid  for  by  insurance  or  other 

methods 

3  Paid  almost  entirely  by  you 

28.  For  1994.  you  had  medical  coverage 
through  (circle  the  number(s)  of  all  responses 
that  apply  for  your  answer) 

1  Private  insurance 

2  Medicare 

3  Medicaid 

4  VA  medical  care 

5  Other,  please  explain 


6    You  do  not  have  medical  coverage 

29.  Are  you  responsible  for  taking  care  of 
a  family  members)  (circle  the  number  of 
your  answer)? 

1  Daily 

2  Several  times  a  week 

3  Several  times  a  month 

4  Monthly 

5  A  few  times  a  year  or  less 

30.  Do  you  take  care  of  the  following 
family  membeKs)  or  others  (circle  the 
numbers)  of  all  responses  that  apply  for  your 
answers(s))? 

1  Child(ren) 

2  Adult(s) 

3  Disabled/ill  child(ren) 

4  Disabled/ill  adult(s) 

5  A  friend/neighbor 

6  You  do  not  take  care  of  family  membeKs), 

—  skip  to  question  #32 

31.  Do  you  need  help  taking  care  of  family 
members  or  others  (circle  the  number  of  your 
answer)? 

1  Daily 

2  Once  or  twice  a  week 

3  Several  times  a  month 

4  Once  a  month  or  less 

32.  Each  night,  do  you  go  to  bed  hungry 
(circle  the  number  of  your  answer.) 

1  Yes 

2  No 

33.  Do  you  practice  physical  exercise 
(circle  the  numbers  for  all  responses  that 
apply  for  your  answer)? 

1  Almost  never  (any  exercise) 

2  Once  or  twice  a  week  (slow  walking  or 

similar  exercise) 

3  Three  or  more  times  a  week  (slow  walking 

or  similar  exercise) 

4  Once  or  twice  a  week  (aerobic  level 

exercise) 

5  Three  or  more  times  a  week  (aerobic  level 

exercise) 

34.  Presently,  are  you  satisfied  with  your 
life  (circle  the  number  of  your  answer)? 

1  Rarely 

2  Some  of  the  time 

3  Most  of  the  time 

35.  Do  you  fieel  lonely  (circle  the  number 
of  your  answer)? 


UMI 
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UMI 


1  KarMj 

2  Some  flff the  fifTW 

3  Most  of  the  time 

36.  Are  you  sick — requiring  b<*d  reSt  Tcirclc 
the  auirftjei  of  your  answerT? 

1  Rarely 

2  Some  of  the  time 

3  Most  of  the  time 

Section  JH.  HouaehoU  Profile 

37.  Do  you  live  (circle  the  number af  your 
twn-)* 
Alone 
Together  with  your  spouM/^tome^tk: 

T^§ertier  with  your  chiM (ren) 
Together  with  your  grandchildlren} 
Together  with  other  j«lativ«{s) 
Together  with  non-relatives 
Group  home 
Halfway  house 
Other,  please  explata 


38.  Do  yon  have  a  p«it  (circle  Itie  rtum/ber 
•f  your  AiuaMij? 

1  Yes 

2  No 

39.  Including  yourself,  the  number  of 
person(s)  that  live  in  your  hemehoM  is 


40  Do  you  live  in  a  (circle  the 
your  answer)? 
1     rtawee 

Apsitmefft 

Mobile  home 

Senior  citizens  housing  compter 

Ck}ndominium/town  house 

Group  home 

Halfway  house 

Assisted  living  faciSrty 

Subsidized  housing 
Other,  plaMeexpWin 


of 


2 
9 
4 
5 
6 
7 
8 
9 
10 


11     Yob  do  not  bave  a  bousing  arrartgement 
41.  Other  than  SCSEP,  do  you  spend  most 
of  your  time  during  the  day  (circle  the 
number  of  your  answer)? 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


Working  for  pay 
Doin?.  household  chores 
Looki  !ig  for  work 
Volunteering 

Participating  in  social  activities 
Watching  TV 
Reading 

CKiiig  ior  Csmily  members 
OiiBg  far  nan-iaraily  members 
Other,  please  expiaia 


42.  Tbe  plaoe  where  you  live  has  The 
following  item(s)  (circle  the  mm>bBr(s)of  all 
Tefqnnses  that  apply  for  your  Miswer.) 


GooOJ 
safe 

OOTK*- 

tion 

a.  Basics: 
Electnclty/ga.s  service  .... 

Heater 

Indoor  plumbing  and 

bath _ 

ftalrtgenBBr 

Stove  ....- 

1 
? 

3 

4 
5 

1 
2 

3 

4 
5 

Avail- 
able 

Good/ 
sale 

«ondi- 
tioo 

Hot  water  

6 

7 
« 

9 

10 
11 
12 

13 
14 
15 
16 

17 

6 

ToHyHoni  

Washer -. ' 

Dryer _    ; 

Rartio     

7 
8 

9 

10 
11 

TV 

12 

Video  Cassette  Re- 
cords (VCR)  

Microwave  

Computer __ 

Dishwasher ._ 

d.  Security: 

Locking  doors  and  win- 
dows   

13 
14 
15 
16 

17 

43.  Do  you  pay  the  fo I lovjrrng  utility  bills 
(circle  the  number(s)  of  all  responses  that 
apply  for  your  answer(s))? 

1  Electric 

2  Gas/propane 

3  WaterCsewer 

4  Coal/firewood 

5  Heating  oil 

6  Telephone 

44.  Do  you  have  problems  with  (circle  the 
numbeds)  of  all  responses  that  apply  lor  your 
answer(sU? 

1  Mice  and/or  rats 

2  Roaches 

3  Other  insects  and/or  pests 

4  None  of  the  above 

45.  The  place  where  you  live,  ia  you 
(circle  the  number  of  your  answer)? 

1  Owa,  mortgaged 

2  Own,  not  mortgaged 

3  Rent 

4  Do  not  pay  for 

5  Homeless 

46.  The  place  where  you  live  is  in  ^circle 
the  number  of  your  answer.) 

1  Good  condition 

2  Fair  Condition 

3  Poor  condition 

47.  When  you  need  to  go  somewhere  do 
you  usually  (circle  the  nunbM'  of  your 
answer)? 

1  Walk 

2  Get  a  ride  from  a  senior  service 

3  Take  paUic  traBtportation 

4  Drive  yoxir  car 

5  Pay  for  a  ride  from  someone 

6  Ride  your  biko 

7  Take  a  taxi 

8  Borrow/rent  a  oar 

9  Other,  please 

explain 

48.  Do  yoa  have  a  vehicle  or  awti— obde  in 
running  ooadition  (ciicle  the  suxnber  of  yoor 
answer)? 

1  Yes 

2  No 

49.  Do  you  have  a  valid  drivers'  hcense 
(circle  the  numbered yoar  answeiy 

1  Yes 

2  No        —  Skipto  naestion  #54 


50.  Oa  you  have  vebtcle  innirance  wiMch 
permits  you  to  drive  on  public  Foadt  Iciiole 
the  number  of  yowAnsMerJ? 

1  Yes 

2  No 

5 1.  Your  gpcalest  desires  are  for  fcinrJe  the 
muBber(s)  of  tbe  two  mo»t  critical  items  that 
apply  to  you  for  your  answers.) 

1  Food 

2  Housing 

3  Companionship 

4  Health/dental  care 

5  Transportation 

6  Paid  work 

7  Money 

8  Skills  training 

9  More  education 

10  Clothing 

52.  When  you  have  a  prublem,  <Jo  you 
usually  (circle  the  numbor  of  your  answer)? 

1  Talk  to  someone 

2  Work  it  out  yourself 

3  Don't  know  whet  to  do/who  to  call 

4  Visit  a  family  ntember 

5  Receive  reltftous/professiomJ  connsei'iiig 

6  Call  crisis  intervention 

Section  IV.  Populatiaa  ftrifile 

53  You  are  (circle  the  number  of  your 
answer.) 

1  Female 

2  Male 

54.  What  is  your  age  (circle  the  nuoiber  of 
your  answer.) 

1  55-59 

2  60-64 

3  65-74 

4  75-79 

5  80^4 

6  85-89 

7  90-94 

8  95-99 

9  100  or  over 

55.  You  are  Icircle  tbe  number  of  your 
answer.) 

1  Asian  American/PaciHc  Islaader 

2  Black  [not  Hiqwnicl 

3  Hispanic 

4  Native  American/ Alaskan  Native 

5  White  [not  Hispanic] 

6  Other,  please 

explain 

56.  You  are  curvoatly  (circle  the  number  of 
your  answer.) 

1  Siqgle,.  net«r  laacriad 

2  Widowed 

3  Married 

4  Separated 

5  Divorced 

6  Other,  please  explain 


57.  For  19M,  your  total  annual  boutteiiMld 
income  is  (circle  the  mimfaer  ef  your  answer.) 

1  $3,000  or  less 

2  S3,001loS6.000 

3  $6,001  to  $9,200 

4  $9,201  to  512,300 

5  $12,301  to  $15,400 

6  $15,401  to  $18,500 

7  Over  $18,500 

sa.  You  participate  in  the  foliowang  food 
programs  (circle  tbe  ai9inbor(s.J  uf  ,A1X 
RESW)N.SES  THAT  AiTLV  lor  yuut 
answorls).) 


t  F«>od  stamps 

2  .Senior  meals  (nutrition  site  or  meals-on- 

wbecis) 

;t  Cjjmmodity  distribution 

4  F0ud  banks 

5  .S«uip  kitchen 

6  N4ine  of  the  above 

59. 1  Your  primary  sourcc(s)  of  income  is/are 
(circle  the  number(s)  of  the  two  major 
sources  of  income  that  apply  for  your 
cinswer(s).) 

1  .Sdrrior  Communtty  Service  Employment 

llrogram 

2  Paid  private/public  employment 
;i     .Social  Security 

4  Supplemental  Security  Income  (SSI) 

5  General  assistance/welfare  (GA) 

H    Aid  to  families  with  dependent  children, 
including  grandparents  (AFEX;) 

7  F'cnsion 

8  Military  benefits 

y     Money  from  relatives 


10  Food  stamps 

1 1  Oth«r.  please  cxplai  n 

60.  The  highest  education  level  you  have 
completed  is  (rirclc  the  number  of  your 
answer.) 

t  8th  grade  or  under 

2  9th-l  2th  grade  (but  did  not  graduate) 

3  High  school  graduate 

4  GED 

5  1  to  3  years  of  college 

6  College  graduate 

7  Pt)stgrcKluate  work 

61.  Are  you  (circle  the  number  of  your 

answer}? 

1  A  citizen  or  national  of  the  United  Stales 

2  An  alien  lawfully  admitted  for  permanent 

resilience 

3  An  alien  authorized  by  the  Immigration 

and  Naturalization  Service  to  work  in  the 
United  States 


62.  Are  you  a  registered  voter  (circW;  the 
number  of  your  answer)? 

1  Yes 

2  No 

63.  Are  you  a  U.S.  military  veteran  cirtJe 
the  numlior  of  your  answer)? 

1  Yes 

2  N«» 

64.  Do  y«ni  qiralih,'  ft)r  US  milifin^- 
benefits  (circle  the  number  of  your  aitswtr)? 

1  Yes 

2  No 

3  Do  not  know 

65.  Your  activities  in  the  community 
(circle  the  number(s)  of  all  re-sponses  that 
apply  for  your  answer(s.): 


You  volunteer  in  your  community  . . 
You  pjarticipate  in  rebgious  worship 

You  take  part  in  senior  activities 

You  visit  (nends  and  relatives  

Your  friends  and  relatives  visit  you  . 


Daiiy 


Weekly 


Monthly 


Rarefy 


66.  You  volunteer  at  the  (circle  the  numbers(s)  of  all  responses  that  apply  for  your  answcr(s) 


1  Hospital  

2  Nursing  honne  „.. 

3  School  

4  Library  , 

5  Senior  center  

6  Other,  please  explain 

7  You  do  not  volunteer 


67.  a  Please  indicate  the  State  where  you 
live. 

b.  Please  indicate  the  county  where  vou 
live. 

c.  Do  5-0U  live  inside  the  limits  of  a  city, 

town,  borough,  or  village? Yes 

No.  If  yes,  please  provide  the  name. 


Thank  vou! 


68.  Please  tell  us  the  three  most  important 
thing.s  we  can  do  to  serve  you. 
1. 


69.  Dirf  TOU  complete  the  questionnaire 
(circle  the  number  of  your  answer)? 
1     Withmit  assistance 
S     With  assistance 


Occupational  Safety  ami  Heafth 
Administration 

tDock«  No.  NRTL-2-92] 

Canadian  Standards  Association 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 

ACTION:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory. 

SUMMARY:  This  notice  announces  the 
Agency'";  final  decision  on  the  Canadian 
Standards  Association  application  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 

FCW  FURTHER  INFORHIATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 


DaHy 


Weekly 


Monthly 


Rarely 


Avenue.  NW.,  Room  N,3fi.5.1, 
Wasliington.  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Canadian  Standards  Association 
previously  made  application  pursuant 
to  section  6(h)  of  the  Occupational 
Safetv  and  Health  .\ct  of  1970,  (84  Stat 
1593' 29  U.S.C.  65.5),  Secretary  of 
Labors  Order  No.  1-90  (55  FR  9033J. 
and  29  CFR  1910.7.  for  recognition  of  its 
Rexdale  (Toronto)  facility  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  57  FR  23429.6/3/92: 
amended  57  FR  48804. 10/28/92).  and 
was  so  recognized  (see  57  FR  614.52.  \2i 
24/92);  made  application  for  expansion 
of  the  recognition  of  its  Rexdale  facility 
(see  58  FR  64973. 12v'10/93j.  and  vvasso 
recognized  of  its  (see  59  FR  .5447.  2/4/ 
94):  made  application  for  inclusion  of 
its  Pointe-Claire.  Richmond.  Edmonton, 
Moncton.  and  Winnipeg  facilitie.s  in  tlie 
recognition  of  its  Rexdale  facility  as  an 
NRTL  (see  59  FR  10173.  .3/3/94).  and 
was  .so  retiognized  (see  59  FR  40602.  B/ 
9/94);  and  subst>quent[v  made 
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application  for  expansion  of  its 
recognition  as  an  NRTL  (see  58  FR 
64973,  12/10/93,  and  so  recognized  (see 
59  FR  5446,  2/4/94). 

CSA  applied  for  expansion  of  its 
current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for  51 
test  standards  (of  which  31  were 
determined  to  be  appropriate  standards) 
pursuant  to  29  CFR  1910.7,  which  was 
published  in  the  Federal  Register  on 
December  «.  1994  (.59  FR  633H3).  No 
comments  were  received  concerning 
this  request  for  expansion. 

Notice  is  hereby  given  that  CSA's 
recognition  as  a  Nationally  Recognised 
Testing  Laboratory  has  been  expanded 
to  include  the  31  test  standards  (product 
categories)  listed  below. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL- 2-92),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634, 
OccupationaT  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

The  addresses  of  the  laboratories 
covered  by  this  recognition  arc: 
Canadian  Standards  Association. 

Rexdale  (Toronto)  Facility.  178 

Rexdale  Boulevard,  Rexdale,  Ontario 

M9W1R3,  Canada 
Canadian  Standards  Asso<:iation, 

Pointe-Claire  (Montreal)  Facility.  865 

EUingham  Street.  Pointe-Claire. 

Quebec  H9R  5E8.  Canada 
Canadian  Standards  Association. 

Richmond  (Vancouver)  Facility. 

13799  Commerce  Parkway, 

Richmond.  British  Columbia  V6V 

2N9,  Canada 
Canadian  Standards  Association, 

Edmonton  Facility,  1707-94th  Street. 

Edmonton.  Alberta  T6N  1E6.  Canada 
Canadian  Standards  Association. 

Moncfon  Facility.  40  Rooney 

Crescent.  Moncton,  New  Brunswick 

E1E4M3,  Canada 
Canadian  Standards  Association, 

Winnipeg  Facility.  50  Paramount 

Road,  Winnipeg,  Manitoba  R2X  2VV3. 

Canada. 

Final  Decision  and  Order 

Based  upon  the  facts  found  as  part  of 
the  Canadian  Standards  Association's 
original  recognition,  including  details  of 
necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  ade<juacy  of  the  staff,  the 
application,  amendments,  and 
documentation  submitted  by  the 
applicant,  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  as  well  as  the  evaluation  of  the 
current  request,  OSHA  finds  that  the 
Canadian  Standards  Association  has 
met  the  requirements  of  29  CFR  1910.7 


for  expansion  of  its  present  recognition 
to  test  and  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  CSA's  recognition  is  hereby 
expanded  to  include  the  31  additional 
test  standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910.  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  31 
additional  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

CSA  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 
ANSI/IEEE  C37. 20.1— Metal-Enclosed 

Low-Voltage  Power  Circuit-Breaker 

Switchgear 
ANSI/IEEE  C37. 20.2— Metal-Clad  and 

Station-Type  Cubicle  Switchgear 
ANSI/IEEE  C37.20.3— Metal-Enclosed 

Interrupter  Switchgear 
ANSI/IEEE  C37. 21— Control 

Switchboards 
ANSI/IEEE  C37.23— Metal  Enclosed  Bus 

and  Calculating  Los.ses  in  Isolated- 
Place  Bus 
ANSI/IEEE  C37.41— Design  Tests  for 

High-Voltage  Fuses.  Distribution 

Enclosed  Single  Pole  Air  Switches. 

Fuse  Disconnecting  Switches  and 

Accessories 
ANSI/IEEE  C37.4(>— Specifications  for 

Power  Fuses  and  Fuse  Disconnecting 

Switches 
ANSI/IEEE  C37. 54— Indoor  Alternating- 

Cuirent  High  Voltage  Circuit  Breakers 

Applied  as  Removable  Elements  in 

Metal-Enclosed  Switchgear. 

Assemblies — Conformance  Test 

Procedures 
ANSI/IEEE  C37. 55— Metal-Clad 

Switchgear  Assemblies — 

Conformance  Test  Procedures 
ANSI/IEEE  C37. 57— Metal-Enclosed 

Interrupter  Switchgear  Assemblies — 

Conformance  Testing 
ANSI/IEEE  C37. 58— Indoor  AC 

Medium-Voltage  Switches  for  Use  in 

Metal-Enclosed  Switchgear — 

Conformance  Testing  Pro<;edures 
ANSI/IEEE  C37. 121— Unit 

Substations — Requirements 
ANSI/IEEE  C62.1 1— Metal  Oxide  Surge 

Arresters  for  AC  Power  Circuits 
UL  13 — Power-Limited  Circuit  Cables 
ANSI/UL  508C— Power  Conversion 

Equipment 


ANSI/UL  611— Central-Station  Burglar- 
Alarm  Systems 
ANSI/UL  636— Holdup  Alarm  Units  and 

Systems 
UL  '858A— Safety-Related  Solid-Stale 

Controls  for  Electric  Ranges 
UL  1424— Cables  for  Power-Limited 

Fire-Protective-Signaling  Cin;u  its 
UL  1651— Optical  Fiber  Cable 
UL  1690— Data-Processing  Cable 
UL  1776 — High-Pressure  Cleaning 

Machines 
UL  1951— Electric  Plumbing 

Accessories 
UL  1993— Self-Ballasted  Lamps  and 

Lamp  Adapters 
UL  1996— Duct  Heaters 
UL  2044 — Commercial  Closed  Cin;uit 

Television  Equipment 
UL  2083— Halon  1301  Recovery/ 

Recycling  Equipment 
UL  2601-1— Medical  Electrical 

Equipment 
UL  3101-1 — Electrical  Equipment  lor 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1 — Electrical  Measuring  and 

Test  Equipment;  Part  1:  General 

Requirements 
UL  8730-1— Electrical  Controls  for 

Household  and  Similar  Use;  Part  1: 

General  Requirements 

The  Canadian  Standards  Association 
must  also  abide  by  the  following 
conditions  of  the  expansion  of  its 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  Canadian  Standards 
Association  program  which  is  available 
only  to  qualified  manufacturers  and  is 
based  upon  the  NRTL's  evaluation  and 
accreditation  of  the  manufacturers 
quality  assurance  program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  CSA's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  CSA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

CSA  shall  not  engage  in  or  penult 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  CSA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specifit 


equipment  or  material  to  which  this 
recognit»on  is  tied,  or  that  its 
recognition  rs  limited  to  cert.Tin 
products; 

CSA  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

CSA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  k)een  recognized;  and 

CSA  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 

EfTective  Date 

This  recognition  will  become  effective 
on  March  24, 1995.  and  will  be  valid 
until  December  24.  1997.  (a  period  of 
five  years  from  the  date  of  the  original 
recognition.  December  24. 1992),  unless 
terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Wa-shington,  DC  this  20fh  dav  of 
.March.  1995. 
losep h  A.  Dear. 
Asaistant  Secretary. 
|FR  Dtic.  95-7366  Filed  3-23-95;  8:45  ami 
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Pension  and  WeWare  Benefits 
Administration 

(Applicatten  No.  D-096027 

Proposed  Class  Exenrption  for  Plan 
Asset  Transactions  Determined  by  In- 
House  Asset  Managers 

AGENCY:  Pension  and  Welfare  Benefits 

Admini.stration.  Labor. 

ACTION:  Notice  of  proposed  class 

exemption. 


SUMMART:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  i^estrictions  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA  or  the  Act)  and  from  certain 
ta.xes  imposed  by  the  Infernal  Revenue 
Code  of  1986  (the  Code).  If  granted,  the 
proposed  exemption  would  exempt 
various  transactions  involving  employee 
benefit  plans  whose  assets  are  managed 
by  in-house  managers  (INHAMS), 
provided  that  the  conditions  of  the 
proposal  are  met.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans,  the  sponsoring 
employers  of  such  plans.  INHAMS,  and 
other  persons  engaging  in  the  described 
Iran.sactions. 

DATES:  Written  comments  and  requests 
tor  a  hearing  must  be  receivned  by  the 
Department  on  or  before  May  8,  1995. 


ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
3  copies)  should  be  sent  to:  Pension  and 
Welfare  Benefits  Administration,  Office 
of  Exemption  Determinations.  Room  N- 
5649.  200  Constitution  Avenue.  NW. 
Washington.  DC  20210.  Attention: 
CIEBA  Class  Exemption  f*roposal.  The 
application  for  exemption  (Application 
Number  D-9602),  as  well  as  all 
comments  received  from  interested 
persons,  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  tj.S.  Department  of 
Labor,  Room  N-5638.  200  Constitution 
Avenue.  NW,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  ].  Miller.  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor.  Washington,  DC 
20210  (202)  219-8971  (not  a  toll-free 
number);  or  Paul  D.  Mannina.  Plan 
Benefits  Security  Division.  Office  of  the 
Solicitor.  U.S.  Cieparlment  of  Labor. 
Washington.  DC  20210  (202)  219-9141 
(not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  notice  of  pendency 
before  llie  Department  of  a  proposed 
class  exemption  from  certain  of  the 
restrictions  of  seciions  406  and  407(a)  of 
ERISA  and  from  certain  taxes  imposed 
by  seciion  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  dated 
December  16. 1993.  submitted  by  tlie 
Committee  on  Investment  of  Employee 
Benefits  Assets  (CIEBA) '  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  section  2570  subpart  B 
(55  FR  32836,  August  10.  1990).- 

l.  Background 

On  March  13.  1984.  the  Department 
granted  Prohibited  Transaction 
Exemption  84-14  (PTE  84-14)  (49  FR 
9494).  a  ci.i<;s  exemption  which  permits 
various  parties  who  are  related  to 
employee  benefit  plans  to  engage  in 
tran.sactions  involving  plan  assets  if. 


'  CILBA  is  a  committee  of  the  Friuncial 
tiptiiiives  Institute,  an  oi^antzalion  whos? 
mpmborship  us  made  up  ot  senior  financial 
(•\o<  ulives  in  coi^jorattons  engaged  in.  among  other 
things,  banking,  manufactaring.  and  insurance. 

-.S»»ction  102  oTReorganfzation  Plan  No  4  of  1978 
(43  KR  47711.  Ocfober  17. 1978L  effeaive  Decerfiber 
31.  1078  (44  FK  lOtiS.  Uaaaty  i.  1979).  geiwrallv 
tran-sffrrcd  the  authority  of  the  Secretary  of  the 
Trwasnry  to  isstte  pxemplions  under  .section 
4975(c)(/)  frf  the  Co*  to  the  .Secretary  of  I^bor.  In 
the  discussion  otlheenniplioB.iefcreaccs  to 
sections  406  aad  408  ol  the  Act  .siwuikl  be  read  lo 
refer  as  welt  lo  the  coiTRspoiiding.provision.sof 
sect  mn  4*»7^  of  the  Code. 


among  other  conditions,  the  assets  are 
managed  by  a  "qualified  profbs,sional 
asset  manager"  (QPAM).  which  is 
independent  of  the  parties  in  interest 
and  which  meets  specified  financial 
standards.  Additional  exempfive  relief 
is  provided  for  employers  to  fiimish 
limited  amounts  of  goods  and  servicres 
in  the  ordinary  course  of  business. 
Limited  relief  is  also  provided  lor  lea<«s 
of  office  or  commerr;ial  space  between 
nxanaged  funds  and  QPAMs  or 
contributing  employers. 

The  QPAM  exemption  was  proposeti 
by  the  Departntent  on  its  own  motion  in 
an  effort  to  give  institutional  managers 
greater  fiexibihty  to  engage  in  a  variety 
of  beneficial  transactions  which  would 
otherw  ise  have  been  prohibited  by 
ERISA,  w  ifhout  sacrificing  tlie  interests 
of  plan  participants  and  beneficiaries.  In 
its  proposal  for  the  QP.AM  exemption, 
the  Department  noted  its  belief  that,  as 
a  general  matter,  transactions  entered 
into  on  behalf  of  plans  with  parties  in 
interest  are  most  likely  to  conform  to 
ERIS.\'s  general  fiduciary  standards 
where  the  decision  to  enter  into  the 
transaction  is  made  by  an  independent 
fiduciary.  Thus,  the  relief  contained  in 
the  QPAM  exemption  was  predicate.d 
upon  tile  existence  of  a  professional 
asset  manager  who  is  solely  responsible 
for  the  disKJetionary  management  of 
plan  a.ssets  that  are  transferred  to  its 
cxintrol. 

The  QP.Wl  exemption  did  not 
provide  relief  for  transat.tious  involving 
the  assets  of  plans  managed  by  in-hou.se 
asset  managers.  Nonetheless,  in  granting 
the  QPAM  exemption,  the  Department 
noted  that  the  grant  of  the  QP.AM 
exemption  did  not  foreclose  future 
consideration  of  additional  exempfive 
relief  for  transactions  involving  plan 
assets  that  are  not  managed  by 
■QPAMs"  or  for  transactions  which  do 
not  meet  all  of  the  conditions  of  PTE 
84-14.  The  Department  further  stated 
that  it  would  consider  pursuing 
additional  exemptive  relief  for 
transactions  involving  assets  of  plans 
managed  by  in-house  man.Ti^crs  it  the 
requisite  findings  under  st't.iion  -i;l8(a) 
could  be  made. 

CIEBA.  in  its  application,  Ims 
requested  exenijitive  relief  for  in-house 
managers  similar  to  that  .unliable  to 
outside  managers  under  tiu-  QP.\M 
exemption.  CIEB.\  ■a-presHnts  th.if  iu- 
house  managers  eiicoimfer  technical 
problems  uitder  the  prohibited 
transaction  nilcs  of  ERIS.A  in  the  course 
of  considering  arras-length  tmasactions 
that  would  be  in  the  interests  of  their 
plans.  The  applicant  believes  that  the 
narrowly  fot.iised  relief  rrx^nestoif . 
combined  with  the  conditiows  ami 
restrictions  btrih  into  the  exemption.       1 
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should  resolve  the  most  common 
problems  faced  by  CIEBA  members 
while  being  prote<;tive  of  the  intere.sts  of 
plan  participants  and  beneficiaries. 

II.  Discussion  of  the  Application 

A  Summary  of  Facts  and 
Representations 

The  application  contains  facts  and 
representations  with  regard  to  the 
requested  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

The  applituint  represents  that  many 
transactions  that  have  little  if  any 
potential  for  abuse  of  the  plan  constitute 
technical  prohibited  transactions  as  a 
result  of  the  breadth  of  the  rules  under 
section  406(a)  and  the  definition  of 
party  in  interest.  The  applicant  states 
that  the  problem  results  largely  from  the 
inclusion  of  all  persons  providing 
services  to  a  plan  in  the  definition  of  a 
party  in  interest,  under  section  3(14)(B) 
of  ERISA,  as  well  as  persons  owning  a 
10%  or  more  interest  in  such  service 
providers,  under  section  3(14)(H)  or  (I). 
For  example,  a  broker-dealer  who  has  an 
ongoing  relationship  with  a  plan 
through  its  .securities  brokerage  business 
may  be  prohibited  from  selling  debt 
securities  issued  by  itself  or  its  parent 
organization  to  the  plan,  or  otherwise 
from  selling  property  to  the  plan  (other 
than  securities,  which  meet  the 
requirements  of  PTE  75-1).'  Similarly. 
CIEBA  represents  that  a  bank  which 
provides  trustee  or  custodial  services  to 
a  plan  may  not  be  able  to  engage  in  any 
sale  or  credit  tran.sactions  with  that 
plan. 

CIEBA  states  that  INHAMs  have 
become  an  established  part  of  many 
large  companies  which  manage  some  or 
all  of  their  plan  assets  in-house. 
According  to  the  applicant,  many  of  the 
large  corporations  that  make  up  its 
membership  maintain  one  or  more 
employee  benefit  plans  holding  in  the- 
aggregate  assets  in  excess  of  $2.50 
million.  These  large  corporations  have 
determined  that  they  can  reduce  costs 
and  maintain  high  quality  management 
by  developing  an  in-house  asset 
management  capability  rather  than 
relying  exclusively  on  outside  managers 
or  consultants.  It  is  represented  that,  in 
addition  to  providing  reduced  costs  for 
comparable  or  better  quality 
management,  in-house  managers  are 
attractive  to  employers  because  they 
devote  their  time  solely  to  the  plan's 
asset  management  activities,  while 
outside  man.igers  have  other  clients  and 
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responsibilities.  The  applicant  also 
asserts  that  the  named  plan  fiduciaries 
benefit  from  having  access  to  in-house 
expertise  and  advice  to  assist  them  in 
carrying  out  their  fiduciary 
responsibilities. 

The  applicant  represents  that  the  in- 
house  management  of  plan  a.ssets  can 
take  several  forms.  The  in-house 
manager  may  be  a  direcl  or  indirect 
subsidiary  of  an  employer  with  respect 
to  a  plan.  Alternatively,  the 
management  of  the  assets  may  be 
performed  by  a  division  or  group  within 
the  employer's  corporate  structure  that 
reports  to  the  employer's  treasurer  or 
senior  financial  officer.  In  some 
instances,  the  in-house  manager  is 
established  as  a  .separate  membership 
non-profit  corporation,  with  the 
majority  of  the  members  being  officers 
or  directors  of  the  employer.  According 
to  the  applicant,  the  in-house  manager 
has  direct  management  responsibility 
over  at  least  part  of  the  assets,  and 
usually  also  advises  a  higher-level 
investment  committee  of  the  employer 
or  other  named  fiduciary  of  the  plan 
with  respect  to  asset  allocation  and  the 
selection  and  monitoring  of  outside 
managers. 

The  applicant  states  that  the  in-house 
manager's  operations  are  monitored  by 
a  plan  fiduciary,  which  may  be  a  .senior 
management  employee,  a  committee 
made  up  of.  or  appointed  by,  the  plan 
sponsor's  board  of  directors,  or  a  person 
otherwise  appointed  by  the  board  or  the 
named  fiduciary  of  the  plan.  The 
fiduciary  monitors  the  in-house 
manager's  performance  and  sets 
investment  guidelines  and  objectives  for 
the  sponsor's  plans.  The  investment 
guidelines  promulgated  by  the  fiduciary 
generally  describe  the  overall 
investment  strategy  and  objectives  for 
the  plan,  any  criteria  for  investment  in 
certain  asset  clas.ses,  and  what  level  of 
approvals,  if  any.  are  required  for 
particular  investments. 

CIEBA  represents  that,  unless  the 
Department  provides  broad  exemptive 
relief  for  in-house  asset  managers,  plans 
will  be  disadvantaged  bet:ause  of  the 
restrictions  on  the  types  of  transactions 
an  in-hou.se  manager  can  engage  in  on 
behalf  of  a  plan.  The  applicant  explains 
that,  with  very  large  plans,  there  may  be 
thousands  of  parties  in  intepst,  so  that 
many  transactions  may  be  prohibited. 
The  task  of  determining  whether  a 
particular  transaction  is  prohibited  can 
present  a  considerable  burden  for  plan 
fiduciaries.  According  to  the  applicant, 
if  the  in-house  manager  wishes  to  enter 
into  a  transaction  which  he  or  she 
believes  would  be  beneficial  to  the  plan 
but  which  also  involves  a  party  in 
interest,  that  manager  must  either  (1) 


seek  an  individual  prohibited 
transaction  exemption;  (2)  retain  a 
QPAM  for  the  transaction;  or  (3)  forgo 
the  transaction.  The  applicant  argues 
that  .seeking  an  individual  exemption 
involves  time  and  legal  expenses.  In 
addition,  the  applicant  notes  that  the 
use  of  a  QPAM  entails  additional 
expenses  for  the  plan  despite  the  fact 
that  the  in-house  manager  has  already 
done  most  of  the  work  required  for  the 
transaction,  including  performing  the 
necessary  due  diligence  as  to,  for 
example,  the  creditworthiness  of  the 
other  parties  to  the  transaction.-*  Finally 
the  applicant  argues  that  forgoing  the 
transaction  may  cause  the  plan  to  miss 
out  on  a  beneficial  investment 
opportunity.  Thus.  CIEBA  argues  that  an 
INHAM  class  exemption  is  necessary 
because  the  existing  limitations  on  a 
plan's  investment  choices  can  raise  a 
plan's  investment  costs  in  the  short  run 
by  limiting  the  parties  with  whom  it 
may  deal,  and  adversely  affect 
investment  performance  in  the  long  run. 
Accordingly.  CIEBA  requests  relief  for 
three  general  categories  of  transactions 
which  are  more  fully  described  below. 

B.  Description  of  the  Fequested 
Exemption 

1.  The  INHAM  Concept 

Under  the  requested  exemption,  an 
INHAM  would  be  defined  as  either  (1) 
a  direct  or  indiret;t  wholly-owned 
subsidiary  of  an  employer  with  respect 
to  a  plan,  or  a  direct  or  indirect  wholly- 
owned  subsidiary  of  a  parent 
organization  of  the  employer,  or  (2)  a 
membership  nonprofit  corporation,  a 
majority  of  whose  members  are  officers 
or  directors  of  the  employer  or  a  parent 
organization.  In  addition,  the  INHAM 
would  have  to  be  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  Under 
the  applicant's  proposed  definition,  the 
employer  with  which  the  INHAM  is 
affiliated  must  be  a  plan  sponsor  (or 
group  of  related  plan  sponsors)  whose 
plan  or  plans  hold  in  the  aggregate 
as.sets  of  at  least  $250  million  of  which 
at  least  $50  million  of  such  assets  must 
be  under  the  direct  management  and 
responsibility  of  the  INHAM. 

2.  Tran.sactions  With  Service  Providers 

The  applicant  requests  broad  relief  for 
transactions  between  a  plan  managed  by 
an  INHAM  and  a  person  who  is  a  party 
in  interest  with  respect  to  the  plan 
solely  by  reason  of  providing  services  to 
the  plan  or  solely  by  reason  of  a 


relationship  to  such  service  provider. 
The  applicant  notes  that  the  broad  relief 
requested  is  similar  to  the  general 
exemption  in  PTE  84-14,  but  is  more 
restrictive  in  that  it  is  only  available  for 
transactions  with  service  providers. 
Among  the  conditions  suggested  by  the 
applicant  is  a  requirement  that  the  party 
in  interest  not  be  the  INHAM  or  a 
person  related  to  the  INHAM.  A  party  in 
interest  and  an  INHAM  would  be 
considered  related  under  the  requested 
exemption  if  either  entity  owns  a  5%  or 
more  interest,  directly  or  indirectly,  in 
the  other  entity. 

In  addition,  the  terms  of  the 
tran,saction  would  have  to  be  negotiated 
by  the  INHAM  on  behalf  of  the  plan, 
and  the  INHAM  would  have  to  make  the 
decision  to  enter  into  the  transaction. 
Notwithstanding  the  foregoing,  the 
applicant  requests  that  the  proposed 
exemption  permit  the  plan  sponsor  to 
retain  approval  or  veto  power  over  large 
transactions  since  these  types  of 
transactions  are  customarily  subject  to 
increased  scrutiny  by  the  plan  sponsor. 
The  applicant  explains  that  the  higher 
levels  of  review  are  generally  conducted 
by  an  investment  committee  or  other 
named  fiduciary.  The  applicant  further 
represents  that  the  requirement  that  the 
INHAM  negotiate  and  decide  upon  the 
transaction  is  not  affected  by  any  such 
higher  levels  of  review. 

The  applicant  also  proposes  that  the 
exemption  not  provide  relief  for 
transactions  described  in  three  class 
exemptions  previously  granted  by  the 
Department:  PTE  81-6  (46  FR  7527, 1/ 
23/81)  (relating  to  securities  lending 
arrangements);  PTE  83-1  (48  FR  895.  1/ 
7/83)  (relating  to  acquisitions  by  plans 
of  interests  in  mortgage  pools);  or  PTE 
88-59  (53  FR  24811,  6/30/88)  (relating 
to  certain  mortgage  financing 
arrangements).^  Lastly.  CIEBA  has 
suggested,  as  an  additional  condition, 
the  requirement  that  the  INHAM 
undergo  an  annual  fiduciary  audit  to 
determine  whether  the  written 
procedures  adopted  by  the  INHAM  are 
adequate  to  assure  compliance  with  the 
terms  and  conditions  of  the  exemption. 
The  applicant  represents  that,  by 
requiring  a  party  independent  of  the 
employer  to  be  involved  in  overseeing 
compliance  with  the  exemption,  the 
fiduciary  audit  would  serve  as  a 
meaningful  additional  independent 
safeguard  while  not  unduly  interfering 
with  the  INHAM's  investment 
decisions. 

The  applicant  asserts  that  plans 
would  be  adequately  protected  under 
the  proposal  because  the  INHAMs 


would  be  independent  of  and  unrelated 
to  the  service  providers  with  whom  they 
are  dealing.  In  addition,  the  proposed 
definition  of  INHAM  is  designed  to 
assure  that  the  INHAM  is  in  the 
business  of  investment  management 
and.  thus,  in  a  position  to  develop 
experience  and  sophistication  in  dealing 
with  investment  issues.  The  registration 
of  the  INHAM  as  an  investment  adviser 
assures  that  the  INHAM  is  subject  to 
regulation  under  the  Investment 
Advisers  Act  of  1940  and  oversight  by 
the  Securities  and  Exchange 
Commission.  The  applicant  represents 
that  the  standards  proposed  for  the 
INHAM  limit  relief  to  only  those 
employers  whose  managers  have 
sufficient  resources  to  assure  knowledge 
and  sophistication  in  financial  and 
business  matters. 

3.  Specific  Exemptions  for  Employers 

CIEBA  represents  that,  where  a  plan 
is  sponsored  by  a  company  that  is  a 
producer  of  goods  such  as  appliances  or 
equipment,  the  plan  may  not  be  able  to 
purchase  the  appliances  or  equipment 
for  its  own  use,  even  at  cost,  because  the 
purchase  could  be  a  prohibited 
transaction.  Similarly,  the  plan  sponsor 
may  provide  services  in  the  ordinary 
course  of  its  business  to  consumers, 
such  as  utility  services  or  maintenance 
and  support  services  for  goods  or 
equipment  sold.  The  applicant  notes 
that,  while  section  408(b)(2)  provides  a 
statutory  exemption  for  the  provision  of 
services  to  a  plan  by  a  party  in  interest, , 
including  an  employer,  that  statutory 
exemption  appears  to  limit  the 
sponsor's  compensation  for  the 
provision  of  ser\'ices  to  its  "direct 
costs".'-  CIEBA  argues  that,  for  many 
types  of  services,  it  may  be  difficult  as 
a  practical  matter  to  determine  what  the 
"direct  costs'  of  these  services  would 
be,  or  the  particular  division  or 
subsidiary  of  the  sponsor  may  not  be 
willing  to  provide  the  services  at  direct 
cost  becau.se  it  would  not  be  economical 
to  do  so.  In  addition,  with  services  such 
as  utilities,  the  company  providing  the 
service  may  not  neces.sarily  know 


'The  Lk'partment  is  expressing  no  opinion  .i>  m 
whplher  ihe  atK)ve-de»cril)ed  tranwclion  would 
comr  wilhin  ttie  scope  of  relief  provided  hy  ITI-. 
84-14. 


'In  this  regard,  see  section  1(b)  of  PTE  84-14. 
which  contains  ttie  identical  requirement. 


'•29CKR  82550.408b-2(a)ofthe  Departments 
reguldtions  provides  that  section  408(b)(2)  does  not 
contain  an  exemption  for  an  act  described  in 
section  406(b)  even  if  such  act  occurs  in  connection 
with  a  provision  of  services  which  is  exempt  under 
section  408(b)(2).  However,  regulation  section  29 
CFR  2550.408(b)-2(e)(3)  provides  that  if  a  fiduciary- 
furnishes  services  to  a  plan  without  the  receipt  of 
compensation  or  other  consideration  (other  than 
reimbursement  of  direct  expenses  properly  and 
actually  incurred  in  the  performance  of  such 
services  within  the  meaning  of  §  2550.40ac-2(b)(3)). 
the  provision  of  such  services  does  not.  in  and  of 
itself,  constitute  an  act  described  in  section  406(b) 
of  the  Act.  • 


whether  the  transaction  involves  a  plan 
asset. 

Thus,  CIEBA  requests  an  exemption 
which  would  permit  the  sale,  leasing  or 
servicing  of  goods,  or  the  furnishing  of 
services,  to  a  plan  by  an  employer  or  its 
affiliate.  All  covered  transactions  would 
be  subject  to  a  number  of  conditions, 
including  the  requirement  that  the 
transactions  must  take  place  in  the 
ordinary  course  of  a  business  engaged  in 
by  the  employer  or  its  affiliate  with  the 
general  public  on  terms  no  less 
favorable  than  those  available  to  the 
general  public.  As  a  further  limitation, 
transactions  engaged  in  under  this 
exemption  could  not  exceed  1%  of  the 
employer's  or  affiliate's  annual  gross 
receipts  received  from  all  sources  for  its 
prior  taxable  year. 

CIEBA  also  requests  relief  for  the     , 
leasing  of  office  or  commercial  space  to 
employers.  The  applicant  represents 
that  the  statutoty  exemption  under 
section  408(e)  of  ERISA,  for  the 
acquisition  and  leasing  of  "qualify'ing 
employer  real  property",  may  not 
exempt  the  lease  of  a  single  parcel  of 
property  to  an  employer  or  affiliate  by 
a  plan.^  This  lack  of  exemptive  relief 
has  resulted  in  inadvertent  prohibited 
transactions  where  a  plan  not  holding 
any  other  employer  real  property 
unexpectedly  acquires  property  in 
which  an  employer  or  an  affiliate  is  a 
tenant,  such  as  upon  foreclosure.  The 
applicant  explains  that  the  foreclosure 
may  be  necessary  to  avoid  the  complete 
loss  of  the  plan's  investment,  and  the 
plan  fiduciaries  are  unlikely  to  be  aware 
of  the  identities  of  the  tenants  until  after 
the  foreclosure  occurs.  CIEBA  states  that 
the  Congressional  concerns  underlying 
the  requirement  that  a  substantial 
number  of  parcels  be  dispersed 
geographically  are  not  present  where 
only  a  small  portion  of  a  single  parcel 
is  leased  by  a  plan  to  its  employer. 

Under  the  requested  exemption  for 
the  leasing  of  office  or  commercial  space 
to  an  employer  or  affiliate,  all  the 
conditions  otherwise  applicable  under 
ERISA  section  408(e)  would  have  to  be 
met,  including  the  requirements  that  the 
lease  be  for  adequate  consideration,  that 
no  commission  be  charged,  and  that  the 
investment  comply  with  the  10% 
limitation  contained  in  section  407(a) 
with  respect  to  the  lease  or  acquisition 
of  qualih'ing  employer  real  property  by 
plans  otherthan  eligible  individual 
account  plans.**  As  a  further  limitation, 


'The  definition  of 'qudlifying  employer  real 
pro[>er1y"  under  ERJSA  section  407(d)(4)  requires. 
in  part,  that  a  substantial  number  of  leased  parcels 
be  geographically  dispersed. 

"QEBA  also  suggests  that  this  exemption  tie 
subject  to  Ihe  requirement  that  the  real  property 
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ihe  amount  of  spnce  covered  by  the 
lua.se  could  not  exceed  15%  of  the 
rentable  space  of  the  property. 

The  applicant  also  requests  relief  for 
the  leasin>{  of  residential  space  owned 
by  a  plan  to  an  employee  of  an  employer 
any  of  whose  employees  are  covered  by 
such  plan,  or  to  an  employee  of  a  50% 
or  more  parent  or  subsidiary  of  the 
employer,  piovided  that  the  amount  of 
space  covered  by  the  lease  does  not 
exceed  10  percent  of  the  rentable  space 
of  the  residential  property  and  the 
employee  does  not  have  or  exen:ise  any 
authority  with  respect  to  the  lease 
transaction.  The  applicant  represents 
that  this  type  of  relief  is  necessary 
because  the  property  manager  wbo 
manages  the  property  for  the  plan  is 
unlikely  to  be  aware  of  any  relationship 
between  the  tenants  and  the  plan 
sponsor  and  the  employees  are  unlikely 
to  be  aware  that  the  property  is  owned 
by  the  plan. 

The  applicant  further  notes  that  a 
plan  could  inadvertently  engage  in 
prohibited  transactions  with  employees 
of  the  employer  through  investments  in 
portfolios  of  consumer  receivables.  For 
example,  a  plan  may  purcha.se  an 
interest  in  a  pool  of  credit  card 
receivables  or  mortgages,  where  the 
receivables  or  mortgages  may  include 
^  obligations  of  officers,  directors  or 
employees  who  are  parlies  in  interest 
under  ERISA  sertion  3(14)(H).  The 
applicant  repre.sents  that  the  plan 
fiduciary  is  unlikely  to  be  aware  of  the 
identities  of  the  individual  obligors  who 
have  some  interest  in  the  pool,  and  even 
if  the  fiduciary  is  aware  of  the  identities, 
it  is  unlikely  to  be  aware  of  the 
relationship,  if  any,  that  these  obligors 
have  to  the  investing  plan.  In  addition, 
the  applicant  explains  that  obligations 
of  parties  in  interest  may  be  added  to 
the  portlolio  subsequent  to  Ihe  plan's 
investment,  an  event  over  which  the 
plan  would  not  have  any  control. 

Accordingly,  the  applicant  requests  a 
limited  exemption  for  the  acquisition, 
holding  or  disposition  by  the  plan  of  an 
interest  in  a  consumer  ret«ivahles 
portfolio,  where  a  borrower  whase 
obligation  is  part  of  the  portfolio  is  a 
party  in  interest  solely  by  reason  of 
being  an  employee,  offuier,  diret:lor,  or 
10%  or  more  shareholder,  partner  or 
joint  venturer  with  respe<;t  to  either  the 
employer,  an  employee  organization 
whose  members  are  covered  by  the  plan, 
or  a  50%  or  more  parent  or  subsidiary 
of  the  employer. 
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leH.sed  to  Ihe  eniploytv  be  suitable  or  aiidplable. 
without  rxco«rive  cost,  for  more  Tfian  one  use.  In 
this  n>garcl.  see  section  407(d)«),  which  contains  a 
similar  requiremenl. 


4.  Places  of  Public  Accommodation 

The  applicant  represents  that,  if  a 
plan  owns  a  hotel  that  is  part  of  the 
property  managed  by  an  INHAM.  a 
prohibited  tran.s8ction  may  occur  if  a 
party  in  interest  stays  at  that  hotel.  This 
would  be  the  case  even  though  the  hotel 
is  likely  to  be  operated  by  persons  who 
are  unaware  of  the  party  in  interest 
relationship.  CIEBA  notes  that  there  is 
little  likelihood  of  abuse  in  the.se  types 
of  transactions  since  the  persons 
managing  the  hotels  and  motels  are 
generally  management  companies  that 
would  not  be  aware  of  the  party  in 
interest  relationship.  In  addition,  the 
applicant  notes  that  the  Department  has 
granted  similar  relief  in  several  class 
and  individual  exemptions.'^ 

Accordingly,  CIEBA  requests  relief  for 
the  furnishing  of  services,  facilities  and 
incidental  goods  to  a  party  in  interest  by 
a  place  of  public  accommodation,  such 
as  a  hotel  or  motel  owned  by  a  plan 
managed  by  an  INHAM  if  the  services, 
facilities  and  incidental  goods  are 
furnished  on  a  comparable  basis  to  the 
general  public. 

III.  The  Proposed  Exemption 

The  proposed  exemption  consists  of 
four  separate  parts.  Part  I  sets  forth  the 
general  exemption  and  enumerates 
certain  conditions  applicable  to  the 
transactions  described  therein.  Parts  II 
and  III  of  the  proposal  set  forth  specific 
exemptions.  Part  IV  contains  defmitions 
for  certain  terms  used  in  the  proposed 
exemption. 

A.  The  INHAM  Concept 

As  proposed,  the  class  exemption 
would  be  available  for  various  party  in 
interest  transactions  that  involve  those 
assets  of  a  plan  that  are  managed  by  an 
INHAM.  The  Department  has 
determined  to  adopt  the  definition  of 
INHAM  proposed  by  the  applicant. 
Accordingly,  an  INHAM  is  defined  as 
either  (1)  a  wholly-owned  subsidiary  of 
an  employer  with  respect  to  a  plan,  or 
a  wholly-  owned  subsidiary  of  a  parent 
organization  of  the  employer,  or  (2)  a 
membership  nonprofit  corporation,  a 
majority  of  whose  members  are  officers 
or  directors  of  the  employer  or  parent 
organization.  The  definition  also 
requires  the  INHAM  to  be  registered  as 
an  investment  adviser  under  the 
Inve.stment  Advisers  Act  of  1940. 
Finally,  the  employer  with  which  the 
INHAM  is  affiliated  must  be  a  plan 
sponsor  (or  group  of  related  plan 
spon.sors]  who.se  plan  or  plans  hold  in 
the  aggregate  assets  of  at  leest  $250 
million,  $50  million  of  which  is  under 


the  direct  management  and  c;ontrol  of 
the  INHAM.  The  Department  believes 
that  these  standards  will  help  to  ensure 
that  the  INHAM  is  an  entity  that  has 
develo|)ed  an  appropriate  level  of 
experti.se  in  financial  and  business 
matters. 

B.  General  Exemption 

The  general  exemption,  set  forth  in 
Part  I,  would  allow  that  portion  of  a 
plan  which  is  managed  by  an  INHAM  to 
engage  in  all  transactions  described  in 
section  406(a)(1)(A)  through  (D)  with 
virtually  all  party  in  interest  service 
providers  except  the  INHAM  or  a  person 
related  to  the  INHAM.'"  As  proposed, 
this  exemption  does  not  extend  to 
transactions  which  would  give  rise  to 
violations  of  section  406(b)  of  ERISA. 

Generally,  the  relief  for  service 
providers  proposed  herein  is  based 
upon  that  requested  by  the  applicant. 
However,  the  Department  has  modified 
CIEBA's  request  in  several  respects,  as 
more  fully  described  below. 

In  general,  section  1(a)  of  the  proposal 
requires  that  the  INHAM  function  as  the 
decision  maker  for  the  plan  in  all 
covered  transactions.  Specifically, 
section  1(a)  requires  that  the  terms  of  the 
transaction  be  negotiated  by,  or  under 
the  authority  and  general  direction  of, 
the  INHAMand  that  the  INHAM  make 
the  decision  to  enter  into  the 
transaction.  Under  the  proposal, 
however,  the  exemption  would  not  be 
unavailable  merely  because  the  plan 
sponsor  retains  the  right  to  veto  or 
approve  transactions  involving  amounts 
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'.See  PTE  84-14.  49  FR  9494  (March  13.  1«»4) 
and  PTt91-3H.  56FR3196G(|ulv  12.  1991). 


•"The  applicani  notes  that,  with  Ihe  constunfly 
changing  nature  of  the  financial  markets.  manuKors 
seek  to  invest  in  new  areas  to  (a)  increase 
investment  return,  (b)  diversif\-  investment 
portfolios,  and  (c)  better  manage  invest mcnl  risk.  In 
this  regard.  Ihe  Department  wishes  to  note  fh.it 
ERISA's  general  standards  of  fiduciary  conduct 
would  apply  to  new  areas  of  investment  permitted 
by  this  proposed  exemption,  and  that  satislactiun  of 
the  conditions  of  this  proposal  should  not  be 
viewed  as  an  er>dorsement  of  anv  particular 
investment  by  the  I^parlmcnt.  Section  404  of 
ERISA  requires,  among  other  things,  that  a  fiduciary 
discharge  his  duties  with  respect  to  a  plan  solely 
in  the  interest  of  Ihe  plan's  participants  and 
beneficiaries  and  in  a  pn>dent  fashion.  Accordingly, 
the  manager  or  other  plan  Tiduciarv  must  act 
prudently  with  respect  to  the  deci.<^ion  to  enter  into 
an  investment  transaction,  as  well  as  to  (he 
negotiation  of  the  specific  terms  under  which  the 
plan  will  engage  in  such  transaction.  The 
Department  further  emphasizes  that  it  expects  a 
manager  or  other  plan  fiduciary  to  fully  understand 
the  benefits  and  risks  asso<:ialed  with  engaging  in 
a  specific  transaction,  following  disclosure  to  such 
fiduciary  of  all  relevant  information.  In  addition, 
such  mattager  or  plan  fiduciary  imisl  be  capable  of 
periodically  monitoring  the  investment,  including 
any  changes  in  the  value  of  tho  investment  and  the 
creditworthiness  of  the  issuer  or  other  party  to  the 
transaction.  Thu.s.  in  considering  whether  Inemer 
into  •  transaction,  a  fidnciary  should  lake  into 
account  it(  ability  to  provide  adequate  oversight  of 
the  particular  investment. 


in  excess  of  $5  million,  which  have 
been  negotiated  on  behalf  of  the  plan  by 
the  INHAM.  In  this  regard,  the 
Department  notes  that  se«;tion  i(a)  of  the 
proposal  would  allow  the  retention  of  a 
veto  or  approval  power  by  the  plan 
sponsor  under  circumstances  where  the 
INHAM  negotiated  an  investment 
transaction  which  obligates  the  plan  to 
make  a  number  of  payments  wlii«;h.  in 
the  aggregate,  exceed  $5  million.  Thus, 
for  example,  se<  tion  1(a)  would  be 
deemed  met,  despite  the  retention  of  a 
veto  or  approval  power  by  the 
sponsoring  employer,  if  a  plan  is 
required,  as  part  of  an  investment  in  a 
real  est.-.u-  limited  partnership 
negotiated  by  the  INHAM.  to  make  three 
capital  contributions  to  such 
partnership  totalling  SR  million  over  a 
pre-determined  period.  In  this  regard, 
the  Department  cautions  that  Part  I 
would  not  be  available  for  any 
transaction  that  is  negotiated  by  an  ■ 
employer  which  sponsors  a  plan,  and  is 
then  subsequently  pre.<;ented  to  an 
INHAM  for  approval. 

Under  section  1(b)  of  the  proposal,  no 
relief  is  provided  for  tho.se  transaciions 
described  in  Prohibited  Transaction 
Exemptions  81-fi,  83-1  and  fi»-59 

Section  1(c)  of  the  propo.sed 
exemption  excludes  from  relief  any 
transaction  which  is  part  of  .Tn 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest.  Section  1(d)  requires 
that  Ihe  terms  of  each  transaction  must 
be  at  least  as  favorable  to  the  plan  as  the 
terms  generally  available  in  arms  length 
transactions  between  unrelated  parties. 
Moreover,  under  section  1(e),  an  INHAM 
i:ou!d  not  enter  into  transactions  with  a 
party  in  interest  who  has  discretionary 
authority  or  control  with  respect  to  the 
a.ssels  involved  in  the  transaction  or 
otherwise  renders  investment  advice 
with  respect  to  such  assets.  In  addition, 
section  KQ  provides  thai  the  general 
exemption  would  not  be  available  if  the 
INHAM  and  Ihe  party  in  interest  dealing 
with  the  plan  are  related  parties.  Section 
IV(d)  generally  provides  that  a  party  in 
interest  and  an  INHAM  would  be 
"related  "  if  either  entity  owns  a  five 
percent  or  more  interest,  directly  or 
indirectly,  in  the  other  enlitv 

PTE  84-14  was  dev.;loped  and 
granted  based  on  the  premise  tliat  broad 
relief  from  the  prohibitions  of  .section 
40fi(a)  of  ERISA  could  be  afforded  to  a 
broad  range  of  transactions  if  the 
investment  of  plan  assets  and  the 
negotiations  leading  thereto  are  the  .sole 
responsibility  of  an  independent 
manager.  In  addressing  thi.s  lacJt  of 
independence  of  the  INHAM  under  the 
reque-sted  exemption,  QEBA  has 
siijy><>ste<l  that  any  exemption  proposed 


by  the  Department  be  <x)nditioned  upon 
a  requirement  that  an  independent 
auditor  conduct  an  annual  fiduciary 
audit  to  determine  whether  the  written 
pro(;edures  adopted  by  the  INHAM  are 
designed  to  assure  compliance  with  the 
conditions  df  the  exemption.  The 
Department  has  adopted  CIEBA's 
suggestion  under  section  1(g)  of  the 
propo.sal.  Tiie  term  "fiduciary  audit"  is 
defined  in  section  lV(f)  of  the  propo.sal 
as  including:  (1)  a  determination  by  the 
auditor  as  to  whether  or  not  the  plan  has 
developed  adequate  internal  polii  ies 
and  procedures  to  assure  compliance 
with  the  terms  of  the  exemption;  (2)  a 
test  of  a  representative  samp  e  of  the 
plan's  transactions  to  deterniine 
operational  compliance  with  such 
policies  and  procedures;  and  (3)  a 
dt'ferminalion  as  to  whether  or  iiot  the 
INHAM  meets  the  definition  oi  iNHAM 
set  forth  in  the  exemption. 

The  following  examples  illustrate  the 
types  of  transactions  which  would  be 
covered  by  Part  I  of  the  proposed 
exemption: 

(1)  Corporation  C  designates  INHAM 
X  to  manage  a  portion  of  Plan  P's  assets. 
Assume  that  X  meets  the  criteria  for  an 
INHAM  that  are  proposed.  X  uses  Plan 
P  assets  to  purchase  a  building  from  Y, 
a  wholly-owned  subsidiary  of  a  broker- 
dealer  that  provides  services  to  the  Plan 
Absent  this  proposed  exemption,  the 
purchase  of  the  building  from  V,a  party 
in  interest  described  in  ERISA  section 
3(14)(G).  would  violate  the  i^slrirtions 
contained  in  section  40f>{a)(i)(A),  and 
the  transaction  could  not  proceed  until 
exempted  by  the  Department.  The 
general  exemption  set  forth  in  Part  I 
would  allow  such  transaction  if  the 
« onditions  contained  therein  are  met. 

(2)  INHAM  X  invests  part  of  a  pension 
fund's  assets  to  acquire  a  parcel  of 
unimproved  real  property  from  the 
president  of  the  employer  sponsoring 
the  Plan.  Part  I  does  not  provide  an 
exemption  for  the  purcihcse  of  the 
property  since  relief  is  limited  under 
that  Part  to  transactions  with  service 
providers  and  their  aifiiiates.  In 
addition,  no  .relief  would  be  provided 
under  the  proposal  for  the  act  of  .self- 
dealing  de.scTibed  in  set  tiiin  406(bHl) 
arising  in  connection  with  X"s  use  of  Ihe 
fund's  assets  in  a  transa::tion  wbit:h 
benefits  a  person  in  whom  X  has  an 
interest  which  may  afle<:t  the  exercise  of 
its  best  judgement  as  a  fiduciary. 
(3)  Corporation  C  is  the  named 
fidu«;iary  of  Plan  P.  C  chooses  INHA.M 
X  to  manage  the  portion  of  P's  as.sets 
allo<;ated  for  real  estate  investments.  X. 
using  its  discretionary  authority,  locates 
and  negotiates  the  purchase  for  $6 
million  of  a  commerrial  building  in 
New  York  that  is  being  offered  for  sale 


by  Corporation  Z.  Z  provides  aa;ounling 
services  to  Plan  P.  Pursuant  to  its 
arrangement  with  C,  X  is  required  to 
seek  the  approval  of  C  for  all  rtjal  estate 
transactions  involving  amoujits  in 
excess  of  $5  million.  On  Ihe  ba.sis  of  X's 
recommendation.  C  approves  the 
transaction.  Despite  Ihe  retention  of 
approval  pov.er  by  C.  Part  I  of  the 
proposal  would  be  available  for  the 
puniiase  of  Ihe  building  provided  there 
is  no  arrangement  with  C  that  requires 
X  to  bu\  the  building  from  Z  and  Ihe 
<»nditions  oi  Part  I  are  otherwise  met. 

(4)  Corporation  C  allocates  part  of  the 
assets  of  its  Plan  P  lo  a  master  trust 
managed  by  INHAM  X.  X  ustis  masler 
trust  assets  to  purchase  an  office 
building  whit.h  is  subsequently  leased 
to  M.  M  provides  administrative 
services  to  Plan  P.  During  the  fenn  of 
the  lease.  M  becomes  n  wholly-owned 
subsidiary  of  Corporation  C.  Ahhough 
M  is  no  longer  a  party  in  interest  with 
respect  to  Plan  P  solely  bv  rea.son  of 
providing  ser\i<:es  to  such  Plan.  Part  I 
will  t:onfinue  to  be  available  for  Ihe 
entire  lease  term  since,  at  the  time  the 
transaction  was  entered  inlo  (as  defined 
in  section  in  IV(e)),  M  was  not  af(ili;.ied 
with  the  plan  spon.sor  and  its 
relationship  to  Plan  P  was  solely  that  of 
a  .service  provider. 

(5)  INHAM  X  retains  Broker-Dealer  B 
lo  provide  brokerage  services  lo  Plan  P. 
In  a  separate  transaction.  X  uses  Plan  P 
assets  to  purchase  corporate  bonds 
directly  from  B.  The  bonds  were 
originally  issued  by  Corporation  Z.  an 
investment  manager  lor  a  portion  of  the 
Plans  assets  ihal  are  not  controlled  by 
INHAM  X.  Since  the  Department 
expects  that,  as  part  of  its  fiduciary 
rcsponsibilitios,  the  LNHAM  would  have 
analyzed  the  terms  of  ihe  f>onds  prior  to 
purchase,  the  relief  prov  ided  by  Part  I 
vould  extend  to  both  the  a<:quisition  of 
the  bonds  and  the  underlying  extensin.T 
of  credit.  Thus.  Fart  I  <,ould  t:over  a 
subsidiary  transaction  with  a  party  in 
interest  if  such  transaction  is  it.self 
.subject  to  relief  under  the  proposal  and 
the  applicable  conditions  are  otherwise 
met. 


C.  Specific  t\emptitms  for Emplavem 

i^art  II  of  Ihe  proposed  exemption 
provides  li.mited  relief  under  bo:h 
sections  40h(aJ  and  (b)  of  ERISA  for 
certain  transactions  involving 
employers  and  their  affiliates  who 
(  annot  quaiih-  for  the  general  exemption 
provided  by  Part  I. 

In  this  regard,  the  Department  has  not 
proposed  the  broad  relief  requested  by 
Ihe  applit  ant  for  iransatUions  with 
employers  and  their  affiliates.  The 
Department  does  not  believe  that  it  has 
sufficient  information  at  this  tin>e  to 
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make  the  broad  findings  ne<;essar>' 
under  se<:tion  408(a)  of  ERISA  to 
propose  exemptive  relief  with  respect  to 
transactions  that  may  inure  to  the  direct 
or  indirect  benefit  of  an  employer. 
Nonetheless,  the  Department  believes 
that  it  is  appropriate  to  propose  more 
limited  relief  under  circumstances 
where  the  potential  for  the  exercise  of 
undue  influence  that  would  benefit  an 
employer  is  more  remote.  However,  the 
Department  wishes  to  take  the 
opportunity  to  note  that  its 
determination  not  to  propose  the  broad 
relief  requested  does  not  foreclose 
future  consideration  of  additional 
exemptive  relief  for  transactions 
involving  plan  assets  that  are  managed 
bv  INHAMS. 

Part  n  is  divided  into  two  subparts. 
Section  11(a)  provides  limited  relief  for 
the  leasing  of  office  or  commercial  spare 
by  a  plan  to  an  employer  if  the  plan 
acquired  the  property  subject  to  an 
outstanding  lease  with  an  employer  or 
affiliate  as  a  result  of  foreclosure  on  a 
mortgage  or  deed  of  trust.  As  a 
limitation,  the  exemption  is  effective 
until  the  expiration  of  the  lease  term 
and  any  renewal  that  does  not  require 
the  consent  of  the  plan.  Section  11(a)  of 
the  proposed  exemption  further  requires 
that  the  decision  to  foreclose  on  the 
mortgage  or  deed  of  trust  be  made  by  the 
INHAM  as  part  of  the  exercise  of  its 
discretionary  authority,  and  that  the 
unit  of  space  under  the  lease  does  not 
exceed  15  percent  of  the  rentable  space 
of  the  office  building  or  commercial 
center.  The  availability  of  relief  is 
further  conditioned  upon  the 
requirement  that  the  transaction  satisfy 
the  conditions  of  sections  1(c)  and  1(g)  of 
the  proposed  exemption. 

Tne  application  of  section  11(a)  is 
illustrated  by  the  following  example: 

(6)  INHAM  X  is  responsible  for 
managing  Plan  P's  assets  and  uses  a 
portion  of  the  assets  to  provide 
financing  for  Developer  D's  acquisition 
of  an  office  building.  Plan  P's  loan  to  D 
is  secured  by  a  first  mortgage  on  the 
office  building.  Subsequently.  D 
defaults  on  the  loan  and  Plan  P 
forecloses  on  its  mortgage  on  the 
property.  Upon  assuming  ownership  of 
the  office  building.  X  discovers  that  a 
tenant  in  the  building  is  Corporation  Z. 
a  wholly-owned  subsidiary  of  the  plan 
sponsor.  Although  the  relief  afforded  by 
Part  I  of  the  proposed  exemption  would 
not  be  available  to  Corporation  Z 
because  it  is  "related"  to  the  INHAM, 
Part  11(a)  of  the  proposal  is  available  for 
the  entire  lease  term  if  the  conditions  of 
Part  11(a)  are  otherwise  met. 

Se«:tion  lUb)  would  permit  a  plan  to 
lease  residential  space  to  an  employee 
of  an  employer  any  of  whose  employees 


are  covered  by  such  plan,  or  to  any 
employee  of  a  50%  or  more  parent  or 
subsidiary  of  the  employer.  However,  no 
relief  is  available  under  this  exemption 
for  officers,  directors,  and  10  percent  or 
more  shareholders  of  the  employer  or  an 
affiliate  of  such  employer,  or  for  any 
employees  who  have  or  exercise  any 
discretionary  authority  with  respect  to 
the  assets  involved  in  the  lea.se 
transaction.  As  a  further  limitation,  the 
proposal  requires  that  the  unit  of  space 
leased  to  an  employee  does  not  exceed 
5%  of  the  rentable  space  of  the 
residential  property  and  that  the  total 
amount  of  space  leased  to  all  ^ployees 
of  the  emp!o\  er.  or  affiliates  not  exceed 
10%  of  the  rentable  space  of  the 
residential  property.  The  Department 
believes  that  requiring  a  significant 
number  of  unrelated  lessees  will  help  to 
ensure  that  the  terms  of  the  lease(s)  are 
no  more  favorable  to  the  employee(s) 
than  the  terms  available  to  other 
unrelated  lessees  of  the  residential 
property  owned  by  the  plan. 

The  availability  of  relief  under  this 
section  is  further  conditioned  on  the 
requirement  that  the  transactions  satisfy 
the  provisions  of  sections  1(b).  1(c),  1(d) 
and  Kg)  of  the  proposed  exemption. 
The  application  of  section  11(b)  is 
illustrated  by  the  following  example; 

(7)  Inham  X  is  responsible  for 
managing  Plan  P's  assets  and  invests  a 
portion  of  the  assets  in  a  new  garden 
apartment  complex  comprised  of  25  one 
bedroom  apartments.  Tnree  employees 
of  Corporation  C.  Plan  P's  sponsor,  each 
rent  1  of  the  apartments  from  Plan  P. 
Assume  that  none  of  the  employees  is 
an  officer,  director,  or  10%  or  more 
shareholder  of  Corporation  C  or  an 
affiliate,  or  has  discretionary  authority 
or  renders  investment  advice  with 
respect  to  the  assets  involved  in  the 
lease  transactions.  The  proposed 
exemption  under  section  11(b)  would  not 
be  available  for  these  lease  transactions 
because,  although  each  lease  represents 
less  than  5%  of  the  rentable  space  of  the 
residential  property,  the  aggregate 
amount  of  space  leased  to  employees  of 
Corporation  C  exceeds  10%  of  the 
rentable  space  of  the  property. 

D.  Places  of  Public  Accommodation 

The  Department  is  proposing  an 
exemption,  set  forth  in  Part  III.  that 
would  provide  relief  from  sections 
40f>(a)(l)(A)  through  (D)  and  406(b)(1) 
and  (b)(2)  of  ERISA  for  the  furnishing  of 
services,  facilities  and  any  goods 
incidental  thereto  by  a  place  of 
accommodation  owned  by  a  plan 
managed  by  an  INHAM  to  a  party  in 
interest  with  respect  to  the  plan,  if  the 
services,  facilities  or  incidental  goods 


are  furnished  on  a  comparable  basis  to 
the  general  public. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries; 

(3)  If  granted,  the  proposed  class 
exemption  will  be'applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Code  and  Act. 
including  statutory'  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  exemption  to 
the  address  and  within  the  time  period 
set  forth  above.  All  comments  will  be 
made  a  part  of  the  record.  Comments 
and  requests  for  a  hearing  should  state 
the  reasons  for  the  writer's  interest  in 
the  proposed  exemption.  Comments        \ 
received  will  be  available  for  publir. 
inspection  with  the  application  for 
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exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Ax;t  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  pro<;edures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10.  1990). 

Part  I— Basic  Exemption 

Effective  (date  of  publication  of  final 
class  exemption),  the  restrictions  of 
section  406(a)(1)  (A)  through  (D)  of  the 
Act  and  the  taxes  imposed  by  Code 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  4975(c)(1)  (A)  through  (D), 
shall  not  apply  to  a  transaction  between 
a  party  in  interest  with  respect  to  a  plan 
and  such  plan,  provided  that  an  in- 
house  asset  manager  (INHAM)  (as 
defined  in  section  IV(a))  has 
discretionary  authority  or  control  with 
respect  to  the  plan  assets  involved  in 
the  transaction  and  the  following 
conditions  are  satisfied: 

(a)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  plan  by,  or 
under  the  authority  and  general 
direction  of,  the  INHAM,  and  either  the 
INHAM,  or  (so  long  as  the  INHAM 
retains  full  fiduciary  responsibility  with 
respect  to  the  transaction)  a  property 
manager  acting  in  accordance  with  " 
written  guidelines  established  and 
administered  by  the  INHAM,  makes  the 
decision  on  behalf  of  the  plan  to  enter 
into  the  transaction.  Notwithstanding 
the  foregoing,  a  transaction  involving  an 
amount  in  excess  of  $5,000,000,  which 
has  been  negotiated  on  behalf  of  the 
plan  by  the  INHAM  will  not  fail  to  meet 
the  requirements  of  this  section  1(a) 
solely  because  the  plan  sponsor  or  its 
designee  retains  the  right  to  veto  or 
apjprove  such  transaction; 

(d)  The  transaction  is  not  described 
in — 

(1)  Prohibited  Transaction  Exemption 
81-6  (46  FR  7527;  January  23.  1981) 
(relating  to  securities  lending 
arrangements), 

(2)  Prohibited  Transaction  Exemption 
83-1  (48  FR  895;  January  7.  1983) 
(relating  to  acquisitions  by  plans  of 
interests  in  mortgage  pools),  or 

(3)  Prohibited  Tran.saction  Exemption 
88-59  (53  FR  24811;  June  30.  1988) 
(relating  to  certain  mortgage  financing 
arrangements); 

(c)  The  transaction  is  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest; 

(d)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 


subsequent  renewal  or  mollification 
thereof  that  requires  the  consent  of  the 
INHAM,  the  terms  of  the  transaction  are 
at  least  as  favorable  to  the  plan  as  the 
terms  generally  available  in  arm's  length 
transactions  between  unrelated  parties; 
(e)  The  party  in  intere.st  dealing  with 
the  plan:  (1)  is  a  party  in  interest  with 
respect  to  the  plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  plan,  or  solely  by  reason 
of  a  relationship  to  a  ser\'ice  provider 
described  in  section  3(14)(F).  (G).  (H)  or 
(I)  of  ERISA;  and  (2)  does  not  have 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  and 
does  not  render  investment  advice 
(within  the  meaning  of  29  CFR  2510.3- 
21(c))  with  respect  to  those  as.sefs; 

{{)  The  party  in  interest  dealing  with 
the  plan  is  neither  the  INHAM  nor  a 
person  related  to  the  INHAM  (within 
the  meanine  of  section  IV(d));  and 

(g)  An  independent  auditor,  who  has 
appropriate  technical  training  and 
proficiency  with  ERISA's  fiduciary 
responsibility  provisions  and  so 
represents  in  writing,  conducts  a 
fiduciary  audit  (as  defined  in  section 
IV(f))  on  an  annual  basis  to  determine 
whether  the  written  procedures  adopted 
by  the  INHAM  are  designed  to  operate 
in  a  manner  which  assures  compliance 
with  the  conditions  of  the  exemption. 
Following  completion  of  the  fiduciary 
audit,  the  auditor  shall  issue  a  written 
report  to  the  plan  presenting  its  specific 
findings  regarding  the  design  of  such 
procedures  and  the  level  of  compliance 
with  the  procedures. 

Part  II— Specific  Exemptions 

Effective  (date  of  publication  of  final 
class  exemption),  the  restrictions  of 
sections  406(a).  406(b)(1),  406(b)(2)  and 
407(a)  of  the  Act  and  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
by  reason  of  Code  section  4975(c)(1)  (A) 
through  (E),  shall  not  apply  to: 

(a)  The  leasing  of  office  or  commercial 
space  owned  by  a  plan  managed  by  an 
INHAM  to  an  employer  any  of  whose 
employees  are  covered  by  the  plan  or  an 
affiliate  of  such  an  employer  (as  defined 
in  section  407(d)(7)  of  the  Act),  if— 

(1)  The  plan  acquires  the  office  or 
commercial  space  subject  to  an  existing 
lease  with  an  employer,  or  its  affiliate  as 
a  result  of  foreclosure  on  a  mortgage  or 
deed  of  trust; 

(2)  The  INHAM  makes  the  decision  on 
behalf  of  the  plan  to  foreclo.se  on  the 
mortgage  or  deed  of  tnist  as  part  of  the 
exercise  of  its  discretionary  authority; 

(3)  The  exemption  provided  for 
transactions  engaged  in  with  a  plan 
pursuant  to  section  11(a)  is  effe<:tive  until 
the  later  of  the  expiration  of  the  lea.se 


term  or  any  renewal  thereof  which  does 
not  require  the  consent  of  the  plan 
lessor; 

(4)  The  amount  of  space  covered  by 
the  lease  does  not  exceed  fifteen  (15) 
percent  of  the  rentable  space  of  the 
office  building  or  the  commertrial 
center;  and 

(5)  The  requirements  of  sections  Kc) 
and  Kg)  are  satisfied  with  respe<;t  to  the 
transaction. 

(b)  The  leasing  of  residential  space  by 
a  plan  to  a  party  in  interest  if— 

(1)  The  party  in  interest  leasing  spate 
from  the  plan  is  an  employee  of  an 
employer  any  of  whose  employees  are 
covered  by  the  plan  or  an  employee  of 
an  affiliate  of  such  employer  (as  defined 
in  section  407(d)(7)  of  the  Act); 

(2)  The  employee  who  is  leasing  space 
does  not  have  any  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  involved  in  the 
lease  transaction  and  does  not  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-  21(c))  with  respect  to 
those  assets; 

(3)  The  employee  who  is  leasing  space 
is  not  an  officer,  director,  or  a  10%  or 
more  shareholder  of  the  employer  or  an 
affiliate  of  such  employer; 

(4)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  iIh> 
INHAM,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  plan  than  the 
terms  afforded  by  the  plan  to  other, 
unrelated  lessees  in  comparable  arm's 
length  transactions; 

(5)  The  amount  of  space  covered  hy 
the  lease  does  not  exceed  five  percent 
(5%)  of  the  rentable  space  of  the 
apartment  building  or  multi-unit  " 
residential  subdivision  (townhouses  or 
garden  apartments),  and  the  aggregate 
amount  of  space  leased  to  all  emploxees 
of  the  employer  or  an  affiliate  of  such 
employer  does  not  exceed  ten  pen.eiit 
(10%)  of  such  rentable  space;  and 

(6)  The  requirements  of  sections  I(,i). 
Kc),  1(d)  and  1(g)  are  satisfied  with 
respect  to  the  transaction. 


Part  III— Places  of  Public 
Accommodation 

Effective  (date  of  publication  of  finul 
class  exemption),  the  restrictions  of 
section  406(a)(1)(A)  through  (D)  and 
406(b)(1)  and  (2)  of  ERISA  and  the  tav.-s 
imposed  by  Code  se<;tion  4975(a)  and 
(b).  by  reason  of  Code  section 
4975(c)(1)(A)  through  (E),  shall  not 
apply  to  the  fumi.shing  of  services  and 
facilities  (and  goods  incidental  thereto) 
by  a  place  of  public  accommodation 
owTied  by  a  plan  and  managed  by  an 
INHAM  to  a  party  in  interest  with 
respect  to  the  plan,  if  the  services  and 
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facilities  (and  incidental  goods)  are 
furnished  on  a  comparable  basis  to  X\w 
general  public. 

Fan  IV— Definitions 

For  the  purposes  of  this  exemption: 

(a)  The  term  "in-house  asset  manager" 
or  "INHAM"  means  an  organization 
which  is — 

(1)  either  (A)  a  direct  or  indirect 
wholly-owned  subsidiary  of  an 
employer,  or  a  direct  or  indirect  wholly- 
owned  subsidiary  of  a  parent 
organization  of  such  an  employer,  or  (B) 
a  membership  nonprofit  corporation  a 
majority  of  whose  members  are  officers 
or  direclors  of  such  an  employer  or 
parent  organization:  and 

(2)  an  investment  adviser  regi.stered 
under  the  Investment  Advisers  Act  of 
1940  that,  as  of  the  last  day  of  its  most 
recent  fiscal  year,  has  under  its 
management  and  control  total  assets 
attributable  to  plans  maintained  by 
affiliates  of  the  INHAM  (as  defined  in 
section  iV(b))  in  exc:essof  $50  million: 

Provided  that  plans  maintained  by 
such  affiliates  of  the  INHAM  have,  as  of 
the  last  day  of  each  plan's  reporting 
year,  aggregate  assets  of  at  least  $250 
million. 

(b)  For  purposes  of  section  lV(a).  an 
"affiliate"  of  an  INHAM  means  a 
member  of  either  (1 )  a  controlled  group 
of  corporations  (as  defined  in  section 
414(b)  of  the  Code)  of  which  the  INHAM 
is  a  member,  or  (2)  a  group  of  trades  or 
busitiesses  under  common  control  (as 
defined  in  section  414(c)  of  the  Code)  of 
which  the  INHAM  is  a  member; 
provided  that  "50  percent"  shall  be 
substituted  for  "80  percent"  wherever 

'80  percent"  appears  in  section  414(b) 
or  4 14(c)  or  the  rules  thereunder. 

(c)  The  term  "party  in  interest"  means 
a  person  described  in  Act  section  3(14) 
and  includes  a  "disqualified  person"  as 
defined  in  Code  section  4975(e)(2). 

(d)  An  INHAM  is  "related"  to  a  party 
in  interest  for  purposes  of  section  1(f)  of 
this  exemption  if  the  party  in  Interest 
(or  a  person  controlling,  or  controlled 
by.  the  party  in  interest)  owns  a  five 
percent  or  more  interest  in  the  INHAM 
or  if  the  INHAM  (or  a  person 
controlling,  oc  controlled  by,  the 
INHAM)  owns  a  five  percent  or  more 
interest  in  the  party  in  interest.  For 
purposes  of  this  definition: 

(1)  The  term  "inlert^st"  means  with 
respe<;t  to  ownership  of  an  entity — 

A)  The  combined  voting  power  of  all 
classes  of  sto<:k  entitled  to  vote  or  the 
total  value  of  l  he  shares  of  all  classes  of 
stot:k  of  the  entity  if  the  entity  is  a 
corporation. 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership,  or 


(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  tnist  or 
unincorporated  enterprise;  and 

(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 

(A)  To  exercise  any  voting  rights  or  to 
dire<:t  some  other  person  to  exercise  the 
voting  rights  relating  to  such  interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 

(e)  For  purposes  of  this  exemption, 
the  time  as  of  which  any  transaction 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into.  In  addition, 
in  the  case  of  a  transaction  that  is 
continuing,  the  transaction  shall  be 
deemed  to  occur  until  it  is  terminated. 
If  any  transaction  is  entered  into  on  or 
after  Idate  of  publication  of  final  class 
exemptionl.  or  any  renewal  that  requires 
the  consent  of  the  INHAM  occurs  on  or 
after  (date  of  publication  of  final  class 
exemptionl.  and  the  requirements  of 
this  exemption  are  satisfied  at  the  time 
the  transaction  is  entered  into  or 
renewed,  respectively,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction.  Nothing 
in  this  paragraph  shall  be  construed  as 
exempting  a  transaction  entered  into  by 
a  plan  which  becomes  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become 
prohibited  but  for  this  exemption. 

(f)  Fiduciary  Audit.  A  "fiduciary 
audit"  of  a  plan  must  include,  among 
other  things,  the  following; 

(1)  A  determination  as  to  whether  the 
plan  has  developed  adequate  policies 
and  procedures  designed  to  assure 
compliance  with  the  proposed 
exemption; 

(2)  A  test  of  a  representative  sample 
of  the  plan's  transactions  to  determine 
operational  compliance  with  the  written 
policies  and  procedures; 

(3)  A  determination  as  to  whether  the 
INHAM  has  satisfied  the  definition  of  an 
INHAM  under  the  proposal;  and 

(4)  A  written  report  describing  the 
steps  performed  by  the  auditor  during 
the  course  of  its  review  and  the 
auditor's  findings  and 
recommendations. 

Signed  at  Washington.  DC.  this  20th  day  of 
March.  1995. 
Alan  D.  Lebowilz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
iFR  Dor  95-7364  Filed  3-23-95;  8:45  ami 
BILUNC  COOe  4S1&-2*-P 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any     I 


modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  he  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mec;hanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  mav  be  obtained  by 
writing  to  the  U.S.  Department  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division  of  Wage 
Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  "  are  listed  by 
Volume  and  State: 

Volume  V 

Oklahoma 
OK950037  (Mar.  24,  IM^.-i) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"'  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  / 

New  Jersey 

N)950063  (Feb.  10.  1995) 

NJ950004  (Feb.  10,  199.5) 
Massachusetts 

MA9.50007  (Feb.  10.  1995) 
Rhode  Island 

RI950002  (Feb.  10,  1995) 

Volume  II 
None 


FL950014  (Feb.  10,  1995) 
FL950017{Feb.  10.1995) 
FL950069  (Feb.  10.  1995) 
Georgia 

GA950050  (Feb.  10.  1995) 

Volume  IV 


Volume  III 
Florida 
FL950002  (F.'b.  10.  1995) 


Illinois 

IL950001  (Feb  10.1995) 

IL950002  (Feb.  10,1995) 

IL950015(Fcb.  10,  1995) 
Michigan 

MI950001  (Frb.  10,  1995) 

MI950002  (Feb.  10.  1995) 

MI950003  (Feb   UL  1995) 

MI950004  (F«b.  10.  1995) 

MI950005  (Feb.  10.  1995) 

Ml95(K)07(Feb.  10,  1995) 

M1950012  (Feb.  10.  1995) 

M1950017  (Feb.  10,  1995) 

MI950031  (Feb  10.  1995) 

M1950046  (Feb.  10.  1995) 

MI950047  (Feb.  10.  109.5) 

Volume  V 
Kansas 

K.S950011  (Feb.  10.  1995) 

KS950012(Feb   10. 19^5) 

KS950013(Feb   10.  1995) 

KS950015(Fpb  10, 1995) 

KS950018(Feb   10.  1995) 

KS950019(Feb.  10.  1995) 

KS950020  (Feb.  10.  1995) 

KS950021  (Feb.  10.  19M5) 

KS950022  (Feb  10.  1995) 

K,S950023  (Feb  10,  1995) 

KS950028(Feb.  10.  1995) 
Oklahoma 

OK950013(Feb.  10.  1995) 
Texas 

TX950034(Feb  10.  1995) 

TX950063  (Feb.  10.  1995) 

Volume  VI 

Alaska 

AK950001  (Feb.  10.  1995) 
Nevada 

NV950002  (Feb.  10.  1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
Related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Serxice  (MTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 


Office,  Washington,  D.C.  20402  (2();i) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specifv  the 
State(s)  of  interest,  since  subs<;riptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  .State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  t  overed  hv 
each  volume.  Throughout  the  remaintier 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  17th  <i.!V 
of  .March  1995. 

Alan  L.  Moss, 

Director.  Division  nf  Wage  Determmiitioti- 
IFK  On.:.  95-7080  Filed  3-23-95:  845  hii,| 
BILLING  CODE  4S10-27-M 
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LIBRARY  OF  CONGRESS 
Copyright  Office 
[Docket  No.  95-3] 

Registrability  of  Pictorial,  Graphic,  or 
Sculptural  Works  Where  a  Design 
Patent  Has  Been  Issued 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Policy  decision  and  amendment 

of  regulations. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  issues  this  policv 
decision  to  clarify  its  practices  and  to 
amend  the  regulations  regarding  the 
registrability  of  claims  to  copyright  in 
pictorial,  graphic,  and  sculptural  works 
for  which  a  design  patent  has  been 
issued.  Under  the  current  regulations,  a 
copyright  claim  in  a  patented  design,  or 
in  a  scientific  or  technical  drawing  in  nn 
application  of  an  issued  patent  is 
refused  registration  under  the  so-called 
"election  doctrine."  We  believe  there  is 
no  longer  any  legal  justification  for  the 
continuation  of  this  practice. 
EFFECTIVE  DATE:  April  24,  1995. 
FOR  FURTHER  INFORMATfON  CONTACT: 
Marilyn  J.  Kretsinger.  Acting  General 
Counsel,  Copyright  GC/I&R,  P  O.  Box 
70400.  Southwest  Station,  Washington. 
DC.  20024.  Telephone:  (202)  707-H3H0. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  Under  the 
current  Copyright  Act.  copyright  is 
secured  at  the  time  of  creation  of  the 
work  without  the  necessity  of  any 
formalities,  such  as  registration  of  an 
eligible  unpublished  work  or 
puhlication  with  copyright  notice, 
required  under  the  1909  Act.  A  paleni. 
on  the  other  hand,  must  be  pursued 
through  the  process  of  examination  in 
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I  lie  \\'.\i-n\  Orru:e.  The  Coinmissioner  of 
PiilHiits  actually  determines  the 
prileiUability  of -in  inveiUiuii  or  design 
and  >^rniit';  the  patent. 

TliH  t  iirrent  regulations.  37  CFR 
J(lJ.I()(a)and  (b),  reflect  the  Copyright 
Otlii.ns  policv  of  accepting  the  doctrine 
of    f!le«;tioM  of  protection."  For  many 
years,  the  Copyright  Office  required 
( l,ii;nants  to  elect  between  patent  or 
r:op\rinhf  prote<:tioii  of  useful  pictorial. 
gri()hii .  or  sculptural  expressions.  The 
ori^jin  of  this  policy  can  be  traced  to  a 
I'lKl  d.v  ision.  /.OIJ/.S  df  Irrigt^  &  Co.  v 
biri.k'T  ir  kf...-.l,-i  Co..  1H2F.  150 
(C C  S  F 1).  Pa   1910).  nffd.  191  F.  35 
I  Id  Ciir   191 1).  nffd.  235  U.S.  33  (1914). 
u  lurciu  the  court  held  that  a  claimant 
cciuld  ilect  to  secure  protection  under 
either  patent  or  copyright  but  could  not 
.stHiure  both.  Similarly,  in  1927.  the  D.C. 
Cloiirt  (>f  .\ppeals.  in  In  rf  Blood.  23  F.2d 
;;:i  (U.C.  Cir.l927)  embraced  the 
flection  doctrine. 

Tilt;  primary  basis  for  the  existing 
Copyright  Office  policy  was  the  Second 
("irctiils  decision  in  Kurz.vhski  v. 
I  'niU-t\\(H>d  P-  I'lidfnvond.  Ir>c..  30  F.2d 
7  >7  {Ii\  Cir.  1929).  The  coii>i  ruled  that 
lain  inventor  w!io  has  apphed  for  and 
ohtauied  a  patent  cannot  extend  his 
mon.ipuly  by  taking  out  a  copyright." 
I  he  tiling  of  the  application  tor  the 
patfiit  •   •   *  was  a  publii  .ition  land  full 
dis«  loMire  of  the  mveiitionl  that  entitled 
uiyoiie  to  copy  the  drawings 
Irepresenling  l\u-  inventionl."  Id.  at  729 
i parenthetical  added).  However,  in  & 
l.mdiiurL  decision.  Mmer  v  Stfin.  347 
U  S  201  (1954).  the  Supreme  Court 
rilled  that  the  .same  disclosure  or 
publication  niifihl  support  a  design 
patent. and  a  copyright.    Neither  the 
C:upyrii4lit  statute  nor  any  other  says  that 
beiause  a  thing  is  patentable  it  may  not 
f)e(npyrighte(l.    /J.  at  217.  The  Court, 
however,  expressly  refu.sed  to  entertain 
the  issue  of  whether  the  grant  of  either 
monopoly  precluded  that  ui  die  other.  A 
few  years  later,  in  Vaclwron  &■ 
Coiistnntin-LeCoultre  Watches.  Inc.  v. 
llrnras  Watch  Co.  Inc.,  155  F.  Supp.  932 
(S.[3  N.Y.  1957).  mndifipd.  26QF.2d637 
{2d  Cir  195R).  the  district  court  rejected 
argmveiits  that  setiking  copyright 
prutei  tion  precluded  securing  design 
patent  protection   Indeed,  the 
overt. i|'ping  prot»»ction  concerns  two 
distiiK  t  statutory  monopolies;  and  the 
do<  trine  of  Korzybski  "must  rest  upon 
the  assumption  that  the  owner  of  the 
statiiforv  monopoly  has  some  power  to 
prote<  t  his  'work,'  for  otherwise  any 
dedication  would  be  without 
consideration.'  260  F.2d  at  642 
In  1968,  the  Copyright  Office 
reviewed  the  election  policy  and 
reaffirmed  its  position  on  two  grotmds— 
public  policy  considerations  and  the 


publication  with  notice  requirement. 
The  public  policy  ground  was  based  on 
the  theory  that  it  is  an  undue  extension 
of  the  patent  monopoly  to  allow,  after 
the  patent  has  expired,  a  copyright  for 
the  same  design.  If  copyright  protection 
were  allowed  to  subsist,  the  public 
would  be  deprived  from  exploiting  the 
work  for  the  duration  of  the  copyright. 
The  second  ground  was  a  more  practical 
one.  The  patent  procedure  required 
publication  in  the  Official  Gazette 
without  notice  of  copyright.  Since  the 
1909  Copyright  Act  required  a  notice  of 
copyright  on  ail  publi.shed  copies  to 
secure  and  maintain  copyright 
protection,  this  requirement  foreclosed 
copyright  pioiection  for  the  patent 
drawings  and  placed  the  work  in  the 
public  domain. 

Prior  to  1974,  The  United  States 
Patent  and  Trademark  Office  had  an 
election  policv  similar  to  that  of  the 
Copyright  Office.  The  Patent  Office 
discoFitinued  this  requirement  in  view 
of  the  de<  ision  in  In  re  Yardley.  493 
F.2d  1389  (C.C.P.A.  1974),  wherein  the 
court  stated  that  even  though  there  is  a 
definite  overlap.  "Congress  has  not 
provided  that  an  author  inventor  must 
elect  between  securing  n  copyright  or 
securing  a  design  patent."  Id.  at  1394. 
"ITIhe  mere  fact",  said  the  court  "that 
the  copyright  will  persist  beyond  the 
term  of  any  design  patent  which  may  be 
granted  does  not  provide  a  sound  basis 
for  relucting  appellant's  patent 
application."  Id.  at  1395.  Reassessing  its 
policy,  the  Copyright  Office  chose  to 
follow  Korzybski  instead  of  Yardley.  on 
the  rationale  that  the  latter  case  was 
limited  to  an  interpretation  of  the  design 
patent  a(.t  while  Korzybski  interpreted 
the  Copyright  Act. 

The  Copyright  Office  regulations 
hn.^eil  on  the  election  doctrine  have 
been  criticized.  In  his  treatise  on 
copyright.  Nimmer  observes: 

Wirhdiit  offering  the  rationale  of 
pub!  u  at  ion  or  any  other  basis.  Copyright 
Ofnce  Regulations  under  the  1909  Act  simply 
provided  that  once  a  patent  has  been  issued, 
copyright  registration  would  be  denied  to  a 
work  of  art  and  to  a  scientific  or  technical 
drawing.  There  appears  to  be  no  statutory  or 
other  justification  for  this  position.  It  would 
seem  on  principle  that  if  a  work  otherwise 
meets  tlie  requirements  of  copyrightabiiity.  it 
should  not  U;  denied  such  simply  because 
the  claimant  happens  to  be  entitled  to 
supplementary  protection  under  other 
legislation.' 

We  agree. 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  i.ssuing  this  Policy 
Decision  and  amending  37  CFH  chapter 
II  in  the  manner  set  forth  below. 


'  l)rtvi<l  Nimni»'r  rtn<l  M»tvilli-  B.  Nimmer. 


PART  202— lAMENOEO] 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Awthorily:  StHtion  702.  90  Stat  2541.  17 
f  S.C  702' 

2.  In  §202.10,  paragraphs  (a)  and  (b) 
are  removed,  the  existing  paragraph  (c) 
is  redesignated  as  paragraph  (b).  and  a 
new  paragraph  (a)  is  added  to  read  as 
follows: 

§202.10    Pictorial,  graptiic,  and  sculptural 
works. 

(a)  In  order  to  be  acceptable  as  a 
pictorial,  graphic,  or  sculptural  work, 
the  work  must  embody  some  crt-i'.ive 
authorship  in  its  delineation  or  torm. 
The  registrability  of  such  a  work  is  not 
affected  by  the  intention  of  the  author 
as  to  the  use  of  the  work  or  the  number 
of  copies  reproduced.  The  availability  of 
protection  or  grant  of  protection  under 
the-law  for  a  utility  or  design  patent  will 
not  affect  the  registrability  of  a  claim  in 
an  original  work  of  pictorial,  graphic,  or 
sculptural  authorship 
Marybeth  Peters, 
Regiatfr  of  Copyrights. 

Dated  March  14.  1995 

.^ppr<)ved  by; 
lames  H.  Billington. 
The  Librarian  ofCony^rvss 
|FK  D(K    95-736;i  Filed  3-23-95:  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Arts  in  Education  Advisory 
Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Arts 
in  Education  Advisory  Panel  (Arts  Plus 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  10-14, 1995 
The  panel  will  meet  from  10:30  a.m.  to 
5:30  p.m.  on  April  10;  from  9:00  a.m.  to 
6:00  p.m.  on  April  11;  from  9:00  a.m.  to 
2:00  p.m.  on  April  12;  and  from  8:30 
a.m.  to  5:00  p.m.  on  April  13.  This 
meeting  will  be  held  in  Room  730.  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NVV  .  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  April  13  from  315  p.m. 
to  5:00  p.m.  for  a  policy  discussion 
including  a  discussion  of  the  FY  96  and 
97  Arts  Plus  guidelines. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  5:30  p.m.  on 
April  10;  from  9:00  a.m.  to  6:00  p.m.  on 
April  11;  from  9:00  a.m.  to  2:00  p.m.  on 
April  12;  and  from  8:30  a.m.  to  3:15 


p.m.  on  April  13  are  for  the  purpose  of 
panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Art  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Februnrv  8. 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
sub.section  (c)  (4).  (6),  and  9(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  I  hereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  pemiittsd  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Penn.sylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeti.ig  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC  20506.  or  <all 
202/t)82-5788. 

Dnfed:  Msrch  20,  IM."; 
Yvonne  M.  Sabine, 

Director.  Office  of  Council  and  Pantl 
Gperutiona.  Notional  Endowment  for  die  Arts. 
IFR  Doc.  95-7289  Filed  3-23-95:  8:45  am) 
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Meeting:  Challenge/Advancement 
Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Lav./  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advcncement  Advisory 
Panel  (Advancement  Phase  I  Review 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  10-11, 1995 
from  9:00  a.m.  to  5:30  p.m.  This  meeting 
will  be  held  in  Room  M-14,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m.  on  April  10.  for  opening  remarks 
and  introductions  and  from  4:30  p.m.  to 
5:30  p.m.  on  April  11  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:00  a.m.  to  5:30  p.m.  on 
April  10  and  from  9:00  a.m.  to  4:30  p.m. 


on  April  11  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
clo.sed  to  the  public  pursuant  to 
sub.section  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisor.-  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  et  the  discretiori  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  March  20,  199.S. 
Yvonne  M.  SabiiM, 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
IFR  Doc.  55-7288  Filed  3-23-95;  8:45  ami 
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Meeting;  Media  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Arts  on 
Television  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  6-7, 1995,  from  10;00  a.m.  to  6:00 
p.m.  on  April  6  and  from  9:00  a.m.  to 
4:00  p.m.  on  April  7.  This  meeting  will 
be  held  in  Room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  10:00  a.m.  to  10:15 
a.m.  on  April  6.  for  opening  remarks 
and  from  3:30  p.m.  to  4:00  p.m.  on  April 
7,  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  10:15  a.m.  to  6:00  p.m.  on 
April  6  and  from  9:00  a.m.  to  3:30  p.m. 
on  April  7  are  for  the  purpose  of  Panel 


review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  {9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
emplbyee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  plea.se  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  .\venue.  NW.. 
Washington,  DC  20506.  202/682-5532 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  vvith  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788, 

Datod:  Man.h  20,  1995. 
Yvonne  M.  Sabine, 
Director.  Office  of  Council  and  Panel 
Operuiions.  National  Endowment  for  the  Arts 
IFR  Doc.  95-7287  Filed  3-23-95:  8:45  ami 
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Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Jazz  Fellowships/ Jazz 
Ensembles  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  4-7. 1995  from  9:00  a.m.  to  5:30 
p.m.  This  meeting  will  be  held  in  Room 
M-14,  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:00  p.m.  to  5:30  p.m. 
on  April  7, 1995  for  a  policy  discussion 
and  guidelines  review. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  5:30  p.m.  on 
April  4-6  and  from  9:00  a.m.  to  4:00 
p.m.  on  April  7  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
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National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  these  sessions  will  be 
closed  to  the  public  to  subsection  (c)  (4). 
(6)  and  {9)(B)  of  section  552b  of  Title  5. 
United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5788. 

Dated:  March  20. 1995. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
|FR  Doc.  95-7385  Filed  3-23-95;  8:45  ami 
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Meeting;  Expansion  Arts  Advisory 
Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Arts 
Education  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  April  4-6. 1995.  from  9.00  a.m. 
to  6;00  p.m.  on  April  4-5,  and  from  9:00 
a.m.  to  4:30  p.m.  on  April  6.  This 
meeting  will  be  held  in  Room  M-07,  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:15  a.m.  to  10:30 
a.m.  on  April  4.  for  opening  remarks 
and  a  general  overview  and  on  April  6, 
from  3:00  p.m.  to  4:30  p.m.  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting,  from  9:15  a.m.  to  6:00  p.m.  on 
April  4.  from  9:00  a.m.  to  6:00  p.m.  on 
April  5.  and  from  9:00  a.m.  to  3:00  p.m. 
on  April  6.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 


recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  dist:ussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
davs  prior  to  the  meeting. 

further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5788. 

Dated:  March  20,  1995 
Yvonne  M.  Sabine. 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
jFR  Dtx;  95-7286  Filed  3-23-95;  8;45  am) 
BILLmO  CODE  7U7-01-M 


Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  the  32nd  meeting  of 
the  President's  Committee  on  the  Arts 
and  the  Humanities  will  be  held  on 
March  30-31.  1995.  from  1:00  p.m.  to 
6:30  p.m.  on  March  30  and  from  9:15 
a.m.  to  5:00  p.m.  on  March  31.  On 
March  30,  the  meeting  will  convene  at 
the  J.  Paul  Getty  Trust.  401  Wilshire 
Boulevard.  Santa  Monica.  CA.  On 
March  31,  the  meeting  will  convene  in 
the  Grand  Hall  of  the  Music  Center  of 
Los  Angeles  County.  135  N.  Grand 
Avenue.  Los  Angeles,  CA. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
for  discussion  on  March  30  will  include 
America's  Cultural  Heritage,  New 
Philosophy  and  Youth.  On  March  31. 
topics  will  include  the  state  of  funding 
for  the  arts  and  humanities  in  Los 
Angeles  and  southern  California; 


fundraising  for  the  arts;  and  the  role  of 
the  federal  government  in  arts  and 
humanities  funding.  Public  attendance 
is  encouraged,  but  seating  is  limited  in 
meeting  rooms  and  it  is  suggested  that 
individuals  wishing  to  attend  notify  the 
staff  of  the  President's  Committee  in 
advance. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
committee  in  closed  session,  in 
accordance  with  subsection  (c)(6)  of  5 
U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers,  on  a  space  available  basis. 
Committee  discussions  which  are  open 
to  the  public.  To  reserve  a  place  and/or 
to  obtain  further  information,  please  call 
the  President's  Committee  at  (202)  682- 
5409  or  write  to  the  Committee  at  1100 
Pennsylvania  Ave..  NW..  Suite  526, 
Washington,  DC  20506. 

Dated:  March  20.  1995. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[PR  Doc.  95-7284  Filed  3-23-95.  845  am) 
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Meeting;  Visual  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Visual  Arts  Advisory  Panel  (Other 
Genres  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  April  17- 
21,  1995,  from  9:00  a.m.  to  8:00  p.m.  on 
April  17-20  and  from  9:30  a.m.  to  5:00 
p.m.  on  April  21.  This  meeting  will  be 
held  in  Room  716.  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5:00  p.m. 
on  April  21,  for  a  policy  discussion  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  8:00  p.m.  on 
April  17-20  and  from  9:30  a.m.  to  3:30 
p.m.,  on  April  21  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 


confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  llOO 
Pennsylvania  Avenue,  NW., 
Washington,  I3C  20506.  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowment  for  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5788. 

Dated:  March  20, 1995. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operatioi\s.  National  Endowment  for  the  Arts. 
IFR  Doc.  95-7290  Filed  3-23-95;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  affect  the  public. 
Interested  persons  are  invited  to  submit 
comments  by  April  7.  1995.  Copies  of 
materials  may  be  obtained  at  the  NSF 
address  or  telephone  number  shown 
below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming.  Division  of  Contracts. 
Policy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  or  by  telephone 
(703)  306-1243.  Comments  may  also  be 
submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Dan  Chenok,  Desk  Officer.  OMB. 
722  Jackson  Place,  Room  3208,  NEOB. 
Washington,  DC  20503. 

Title:  NSF  Review  of  Undergraduate 
Education  in  Science,  Mathematics, 
Engineering,  and  Technology. 


Affected  Public:  Individuals,  state  or 
local  governments,  nonprofit 
institutions. 

Respondents/Reporting  Burden:  100 
respondents:  average  two  hours  per 
response. 

Abstract:  The  NSF  Organic  Act  as 
amended  requires  the  NSF  to  oversee 
the  health  of  the  Nation's 
undergraduate  education  in  science, 
mathematics,  engineering,  and 
technology,  and  to  provide  leadership 
education  in  these  areas.  This  planed 
up-to-date  collection  of  information 
from  national  leaders  will  help  us  to 
identify  important  improvements  and 
critical  problems  that  NSF  can  help  to 
address. 

Dated:  March  20, 1995. 
Herman  G.  Fleming. 

Beports  Clearance  Officer. 

National  Science  Foundation, 
420t  Wilson  Boulevard,  Arlington.  Virginia 
22230 

Office  of  the  Assistant  Director  for  Education 
and  Human  Resources 

NSF  Review  of  Undergraduate  Education 

The  Education  and  Human  Resources 
(EHR)  Directorate  of  the  National  Science 
Foundation  (NSF)  is  undertaking  a  general 
review  of  the  condition  and  needs  of 
undergraduate  education  in  the  United  States 
in  the  areas  of  science,  mathematics, 
engineering,  and  technology  (SMET).  The 
project  will  consult  widely  with  students, 
educators,  and  employers"  It  is  planned  to 
take  about  a  year  to  complete  the  review, 
which  will  produce  a  set  of 
recommendations  for  accelerating  the  process 
of  improving  undergraduate  education. 
Acting  in  an  advisory  capacity  to  Luther  S. 
Williams.  Assistant  Director  of  NSF.  for  EHR. 
are  members  of  the  EHR  Advisory 
Committee,  Subcommittee  for  I'lidergraduate 
Education: 

Sadie  Bragg,  Borough  of  Manhattan 

Community  College, 
Federick  P.  Brooks.  Jr.,  L'niversitv  of  North 

Carolina,  (Ex  Officio) 
Melvin  George,  University  of  Minnesota. 

(Chair) 
James  Rosser.  California  .State  University  at 

Los  Angeles. 
David  Sanchez.  Texas  A&M  I  'niversifv.  and 
Carolyn  Meyers.  Georgia  Institute  nf 
Technology.  (Consultant) 
The  Foundation  undertakes  this  review  of 
the  cenU^I  enterprise  of  undergraduate 
education  at  a  critical  moment.  The  national 
efforts,  including  those  of  the  NSF,  to 
improve  precollege  education  in  SMET  have 
been  extensive  and  have  involved  efforts  to 
create  both  innovative  local  improvement 
and  larger  systemic  changes.  The  support  of 
undergraduate  educational  improvement  is 
more  recent  and  has  emphasized  innovative 
improvement  projects  at  single  sites.  The 
necessity  for  and  possibility  of  larger-scale 
changes  in  undergraduate  education  is  the 
primary  question  that  the  study  will 
investigate.  The  Foundation  njcognizes  that  it 


raises  this  question  at  a  time  that  the  nation's 
colleges  and  universities  are  facing 
unprecedented  financial  and  programmatic 
challenges.  It  is  expected  that  the  review  will 
reveal  ways  of  strengthening  the  effectiveness 
of  these  institutions  in  undergraduate 
education.  The  provision  of  excellent 
educational  services  requires  a  robust 
infrastructure  whose  components  at  all 
institutions  include  faculty,  curriculum,  and 
capabilities  for  teaching  and  scholarship.  The 
condition  of  these  components  will  be 
examined. 

The  goals  of  improved  undergraduate 
education  in  SMET  are: 

•  Citizens  who  are  empowered  to  be  full 
participants  in  a  scientific  and  technological 
society; 

•  A  technically  well-prepared  workforce 
who  can  both  participate  and  lead  in  the  high 
performance  workplace  of  advanced 
technologies; 

•  Teachers  who  are  both  scientifically  and 
pedagogically  well-prepared,  and  scientists 
and  engineers  who  are  well-piepared  for 
their  occupations; 

•  Young  people  with  diverse  backgrounds 
successfully  involved  in  SMET  in  numbers 
that  reflect  their  representation  in  the 
population. 

Consistent  with  its  chartered  responsibility 
to  "initiate  and  support  *   *   'science 
education  programs  at  all  levels  *   *   ••,  the 
NSF  seeks  to  ascertain  the  extent  of  effective 
innovation  in  undei;graduate  education  in 
SMET.  and  what  next  steps,  if  any,  should  be 
taken  to  cause  large-scale  improvements  to 
take  place.  The  specific  areas  of  inquiry 
listed  below  are  designed  to  provide 
guidance  on  the  question  of  how  the  nation 
should  capitalize  on  its  recent  investment  in 
the  improvement  of  undergraduate 
education: 

•  What  are  the  innovations  and  what  is  the 
evidence  that  a  significant  number  of  them 
represent  superior  practice  of  undergraduate 
education?  The  areas  of  inquiry  regarding 
superior  practice  will  involve:  curriculum  of 
all  types  and  levels,  faculty  maintenance  and 
development,  pedagogy,  instructional 
technology,  instrumentation  and  facilities, 
research  opportunities  for  students  and 
faculty,  and  connections  of  instructional 
programs  to  the  worid  of  work. 

•  What  are  the  unmet  needs  of  those  who 
are  receiving  and  have  received 
undergraduate  S.MET  insUiiction? 

•  What  are  the  infrastructural  needs  across 
the  diverse  providers  of  undergraduate 
instruction  in  order  to  implement  the  best 
instructional  practice  and  meet  the  needs  of 
students  and  employers? 

•  What  are  the  problems  in  the  context  of 
an  institution's  entire  undergraduate 
enterprise  that  need  to  be  addressed  to 
achieve  the  goals  of  undergraduate  SMET 
education? 

The  effort  through  which  the  Foundation 
plans  to  address  these  questions  will  consist 
of  three  phases.  Phase  I  will  involve  direct, 
systematic  investigation  of  the  considered 
points  of  view  of  Americans  across  a  broad 
spectrum  who  might  be  considered  the 
"customers"  of  the  diverse  educational 
programs  and  settings  that  deliver 
undergraduate  education.  It  will  also  involve 
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uvlaastve  *udy  of  «n9ti«f;  reports  and  data 
on  the  subied.  and  upen-eodni  loqiury  to 
cxperienoBd  pfonders  (A  undergraduate 
edncation.  Plitase  11  of  the  project  will  rely 
upon  a  prdiniiHary  summary  of  the  findings 
from  Phase  1  prepared  by  NSF  staff  that  wiU 
be  presented  for  comment  and  elaboration  to 
a  large  number  of  persons  experienced  in 
unde^^duate  educatioa.  particularly  to 
those  faculty  and  adrainistrators  attending 
key  proiessional  society  meetiogs.  In  Phaiir 
III.  the  NSF  will  seek  to  publicize  and 
encourage  impieaientation  of  those  practices 
that  will  achieve  improiwd  science  and 
engineering  literacy;  a  technically  capable 
workforce;  well -prepared  teachers,  scientists 
and  engineers;  and  greater  participation  in 
SMET  careers  by  women  and  nalnorilies. 

For  further  inibnaatioD  contact  the 
Division  of  Undergraduate  Education  (DUE) 
of  EHX.  Robert  F.  Watson.  Division  Director. 

|FR  Doc.  9S-7275  Filed  3-23-95;  8:45  am) 
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Special  Emphasis  Pane\  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

in  accordance  with  th«  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  foUou'ing 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing. 

Dofe  and  Time:  April  10,  1995,  8:30  am  to 
5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Suite  1122,  Arlington.  VA 
22230. 

Type  ofXIeeting:  Closed. 

Contact  Person:  Dr.  Richard  Hirsh.  Deputy 
Divi.sion  Director,  Centers  Program.  Suite 
1122.  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22230  (703) 
306-1970. 

Purpose  ofMeeting:To  provide 
recommendations  and  advice  concerning 
prrpmposals  submitted  to  NSF  for  financial 
support. 

Agendo.  To  review  and  evaluate 
Muhidisciplinary  Research  prcproposals  as 
part  of  the  selection  ptrocess  for  awards. 

Benson  for  Qosing:  The  preproposals  being 
reviewed  include  information  of  a 
proprietary  orconHdential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  (Government 
in  the  Sunshine  Act. 

Dated:  March  20.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFK  Doc.  95-7214  Filed  3-23-95;  8:45  am) 
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Advisory  Panel  for  CeM  Biology 
Program;  MofUce  of  Meeting 

In  accordance  witb  the  Federai 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Panel  forCeli  Biology  (1136). 

Date  at\d  Time:  Apni  12-14. 1995.  830  am 
to  SXX)  pm. 

Place:  RoovB  370.  Natiooal  Science 
Foundation.  4201  Wilson  Boulevard . 
Arlington.  VA  22230. 

Type  of  Meeting:  CAosed. 

Contact  Person:  Dr.  Bartsara  Zain,  Dr.  Larry 
Criffing  and  Dr.  Devid  Capco.  Program 
Directors,  for  Cell  Biology,  Division  of 
Molecular  and  Cellular  Biosciences.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  655,  Arlington.  VA  22230,  Telephone: 
(703)  306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recoiBn]endatM)ns  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Signal 
Transduction  and  Regulation  Program  as  part 
of  the  selection  process  ior  awards. 

Reason  for  Closing:  Tlie  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ-S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  20. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
jFR  Doc.  95-7213  Filed  3-23-95;  845  am) 
BHXiNO  oooe  7ia»-01-M 


Tasl(  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Task  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program  (#1982). 

Date  and  Time:  April  6.  1995  1:00-9:00 
p.m..  April  7.  1995  8:00  a.m.-4K)0  p.m. 

Place:  OHare  Hilton.  Chicago.  IL  (Room  to 
be  posted  at  meeting  sitel 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Robert  Borchers, 
Director.  Division  of  Advanced  Scientific 
Qimputing.  Directorate  for  Computer  and 
Information  Science  and  Engineering. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  703/305- 
1970. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  The  objective  of  the  Task 
Force  is  to  advise  the  NSF  on  the  future  of 
its  Supercomputing  Centers  Program 


considering  the  changing  nature  of 
computing  and  information  science  and 
technology.  Its  scope  will  be  limited  to  NSF's 
support  for  advanced  computational  scieaoe. 
This  meeting  is  to  seek  advice  and  testimaay 
from  representatives  of  the  supercomputer 
industry,  academic  leaders  in  High 
Performance  Computing,  representative  users 
of  the  NSF  Supercomputing  Centers  and 
some  principal  investigators  of  Grand 
Challenge  Piwjects.  The  task  force  will 
continue  ifs  discussiaas  on  the  principles  to 
be  used  in  evaluating  the  options  of  future 
programs,  and  hear  reports  on  visits  of 
members  to  the  four  existing  Si^ncroomputer 
Centers. 
Agenda: 

April  6,  1995— 1  00  to  9.00  p.m. 

l:00-5.-00  Advice  and  testimony  from 
members  of  the  High  Performance 
Computing  Canunuaity 

6:00-9:00  Working  Dinner — Suboomraittoe 
Meetings 

April  7,  1995 — 8:00  ajn  to  4K)0  p.m. 
8:00-9:00  AssemUe,  Continental  Breakfast 
9:00-12:00  Advice  and  testimony  from 

members  of  the  High  Performance 

Computing  Community 
12:00-1  00  Working  Lunch 
1:00-2:00  Advice  and  testimony  (if  required) 
2:00-4:00  Subcommittee  Meetings,  trip  visit 

reports. 

Reason  for  Late  Notice:  Difficulty  in 
locating  suitable  meeting  accommodations 

Dated:  March  20. 1995. 

M.  Rebecca  Winker, 

Committee  Management  Officer. 

IFR  Doc.  95-7216  Filed  3-23-95;  8:45  am] 
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Special  Emphasis  Panel  in 
Mattiematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  April  10-11, 1995;  8:30 
a.m.  til  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  310,  Arlingtofa.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  Thaler,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230  Telephone:  (703)  306- 
1880. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  National  Science  Foundatiua  for 
financial  support. 

Agenda:  To  review  and  evaluate  Research 
Planning  Grants  and  Career  Advancement 
Awards  for  Women  Scientists  and  Engineers 
proposals  as  part  of  the  selection  process  for 
awards. 
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Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  20, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-7212  Filed  3-23-95;  8:45  am] 

BILLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSiON 

[Doct(et  No.  50-483] 


Advisory  Panel  for  Physiology  and 
Behavior;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Behavior  (#1160). 

Date  and  T/nre;  April  12-April  13. 1995, 
9:00  a.m.  to  5:00  p.m. 

Place:  Room  365,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230. 
Type  of  Meeting:  Part-Open. 
Contact  Person:  Ronald  Barfield.  Acting 
Program  Director  for  Animal  Behavior. 
Division  of  Integrative  Biology  and 
Neuroscience.  Room  685,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230,  Telephone:  (703)  306-1419. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  session:  April  13,  1995;  2:00 
p.m.— To  discuss  proposal  guidelines  and 
research  trends  in  Animal  Behavior. 

C/osed  session.  April  12,  1995.  9:00  am.  to 
5:00  p.m.  and  April  13,  9a.m.-2  p.m. -To 
review  and  evaluate  Animal  Behavor 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  March  20. 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-7215  Filed  3-23-95;  8:45  am] 
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Union  Electric  Co.,  Callaway  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
NPF-30,  issued  to  Union  Electric 
Company,  (the  licensee),  for  the 
Callaway  Plant,  located  in  Callaway 
County,  Missouri. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  of 
Section  ni.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50,  which  requires  a  set  of 
three  Type  A  tests  (Containment 
Integrated  Leakage  Rate  Test  or  CILRT) 
be  performed,  at  approximately  equal 
intervals  during  each  10-year  service 
period.  This  licensee  request  for  an 
exemption  would  defer  the  next 
scheduled  containment  integrated  leak 
rate  test  for  one  outage,  from  Refuel  7 
to  Refuel  8. 

The  proposed  action  is  in  accordance 
with  the  hcensee's  request  for 
exemption  dated  December  9,  1994,  as 
supplemented  by  letter  dated  January 
27.  1995, 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  licensee's  current  schedule 
would  require  the  third  CILRT  to  be 
performed  during  Refuel  7  (March 
1995).  Minimal  safety  benefit  would  be 
realized  by  performing  the  scheduled 
CILRT,  since  the  majority  of  primary 
containment  leakage  has  previously 
been  identihed  through  the  biennial 
performance  of  the  Local  Leak  Rate  Test 
(LLRT),  Without  this  exemption,  the 
licensee  would  incur  additional 
personnel  radiation  exposure  during 
system  reconfigurations,  and 
instrumentation  setup  and  restoration. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  would  not 
significantly  increase  the  probability  or 
amount  of  expected  containment 
leakage,  and  that  containment  integrity 
would  thus  be  maintained. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 


released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  envirorunental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  t'ommission  has  concluded 
there  is  no  measurable  environmental 
impacts  asso«:iated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  resuh  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Callaway  Plant,  Unit  No.  1,"  dated 
January  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  Missouri 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Ba.sed  upon  the  environmental 
as.sessment,  the  Commission  concludes 
that  the  proposed  action  vrill  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  December  9, 1994.  and 
January  27,  1995,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington  DC  and  at  the  local 
public  document  room  located  at  the 


the  types  of  any  efnuents  that  may  be  public  document  room  located  at  the 
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Callaway  County  Public  Library.  710 
Court  Street.  Fuhon.  Missouri  65251. 

Dated  at  BackviUe.  MatylirDd.  this  1 7tb  clay 
of  March.  1995. 

For  the  Nudear  Rflgulatory  Commission. 
LRmymMrdWhrniam. 
Project  Mamnger.  Profect  Directorale  Ul-3. 
Division  of  Reactor  Projects— Ill/IV.  Office  of 
Nuclear  Reactor  ftegulation. 
|FR  Doc  95-7219  Fiied  3-23-95.  *A5  ami 

SILUNC 


UMI 


Advisory  ConMnittae  on  Reactor 
Satoguanto:  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  wiU  hold  a  meeting  on  April 
6-8.  1995,  in  Conference  Room  T2B3. 
11545  Rockvdle  Pike.  Rockville. 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Wednesday.  Etecember  28. 
1994  (59  FR  66977). 

Thiinday,  Aftil  6,  IMS 

e:30a.m.S:34  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8  45  a.m.-iO:45  a.m.:  Westinghouse 
Test  and  Analysis  Programs  Associated 
with  the  AP  BOO  Passive  Containment 
System  (Open/Closed) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
Westinghouse  Electric  Corporation 
regarding  the  Westinghouse  test  and 
analysis  programs  associated  with  the 
AP  600  Passive  Containment  System. 

Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

A  portion  of  triis  session  may  be 
closed  to  discuss  Westinghouse 
proprietary  infonnation  applicable  to 
this  matter. 

7 1  00  a.m.-12:00  Noon:  Proposed 
Final  Fulemaking  to  Define  the  Scope  of 
Technical  Specifications  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  Cuoal  rule  to 
deHne  the  scope  of  technical 
speciGcations. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

1 :00 p.m.-3iX) p.m.:  NBC Besearch 
Program  in  Support  of  the  Westingjtouse 
AP  dOO  Design  Certification  (Open)— 
The  Committee  will  hear  presentations 


by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  NRC  research  program 
being  conducted  in  support  of  the  AP 
600  design  certification. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

3:15  p.m.-4:45  p.m.:  Bevised  Health 
Effects  Valuation:  DoJlars/Penon-Rem 
(Open)— The  Coramittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  revisions  to  the  NRC 
health  effects  valuation. 

Representatives  of  the  industry-  will 
participate,  as  appropriate. 

4:45  p.m.-f^:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Friday.  April  7. 1995 

8:30  a.m.-9:35  a.m.:  Opening 
Remarks  by  the  ACBS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-W:00  am.:  Digital 
Instrumentation  and  Control  \lErCI 
Systems  Matters  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status/schedule  for 
developing  Standard  Review  Plan. 
Branch  Technical  Positions,  and 
Regulatory  Guides  for  the  NRC  staff 
review  of  digital  I&C  systems;  and 
digital  I&C  issues  identified  by  the  staff 
and  the  associated  priority  rankings/ 
bases. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

10:00  a.m.-12:15 p.m.:  Source  Term- 
Related  Technical  and  Licensing  Issues 
Pertaining  to  Evolutionary  and  Passive 
Plant  Designs  (OpenJ— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  source  term-related 
technical  and  licensing  issues 
pertaining  to  evolutionary  and  passive 
plant  designs. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

1:15  p.m.-2:45  p.m.:  Proposed 
Rulemaking  to  Obtain  Equipment 
Reliability  Data  from  Licensees  (Open)— 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  rulemaiung  to 
obtain  equipment  reliabihty  data  from 
licensees,  with  emphasis  od  the 
regulatory  analysis  which  is  iataaded  to 
justify  the  need  for  this  rulemaking. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 


2:45  pjv.~3:30  p.m.:  Report  of  the 
Planning  and  Procedures  Sabconmnttee 
(OpeT\/Closed)— The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business 
and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  matters  that  relate 
solely  to  internal  personnel  rules  and 
practices  of  this  Advisory  Coramittee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

3:45  p.m.-4:15  p.m.:  Future  .^CRS 
Activities  (Open)— The  Comminue  will 
select  topics  for  consideration  during 
future  ACRS  meetings. 

4.15  p.m.-4:30  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open)— The 
Committee  will  discuss  responses 
expected  from  the  NRC  Executive 
Director  for  Operations  to  ACRS 
comments  and  recommendations 
included  in  recent  ACRS  reports. 

4:30  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

Saturday,  April  8, 1995 

8:30  a.m.-l  1 :30  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Comnaittee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

11:30  a.m.-12:30  p.m  :  Strategic 
Planning  (Open)— The  Committee  will 
continue  its  discussion  of  which  items 
that  are  of  Importance  to  the 
Commission  should  receive  additional 
emphasis  in  the  Committee's  future 
deliberations. 

12:30  p.m.-12:45  pjn.:  New  Research 
Needs  (Open) — The  Committee  will 
discuss  new  research  needs,  if  anv . 
identified  during  this  meeting. 

12:45  p  m.-l:O0  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetiags  were 
published  in  the  Federal  Register  on 
October  5.  1994  (59  FR  50780)  In 
accordance  with  the.se  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Pecsons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director.  Dr.  John     j 


T.  Larkins.  at  least  five  days  before  the 
meeting  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
.ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  P.L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4):  information  that  involves  the 
internal  personnel  rules  and  practices  of 
this  Advisory  Committee  per  5  U.S.C. 
552b(c)(2):  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c){6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  containing  the  ACRS 
Executive  Director.  Dr.  John  T.  Larkins 
(telephone  301-415-7361).  between 
7:30  a.m.  and  4.15  p.m.  EST 

Dated:  March  20.  1995. 
Andrew  L.  Bates. 

.■\dvisory'  Committee  Management  Officer 
IFR  t)oc  95-7303  Filed  3-23-95:  845  ami 
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SECURITIES  AND  EXCHANGE 
COMMiSSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 
T.  Copenhafer.  (202)  942-8800. 

Upon  Written  Request.  Copy  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  450  Fifth 
Street  NW.,  Washington.  DC. 
20549. 

Proposed  Rule  and  Form:  Rule  204—4— 
File  No.  270-398;  Form  ADV-B— 
File  No.  270-398. 
Notice  is  hereby  given  that,  pursuant 

to  the  Paperwork  Reduction  Act  of  1980 


(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  forOMB  approval  Rule  204- 
4  and  Form  ADV-B  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act") 

The  proposed  nile  would  require  each 
investment  adviser,  registered  or 
required  to  be  registered  under  the 
Adviser  Act.  that  has  the  discretion  to 
direct  client  brokerage  transactions  and 
receives  services  other  than  execution  in 
exchange  for  that  brokerage,  to  provide 
its  clients  with  a  report  that  would 
contain  information  about  its  use  of 
client  brokerage.  The  proposed  form 
would  set  forth  the  information  required 
to  be  included  in  the  annual  report.  The 
proposed  rule  does  not  involve  anv 
burden  separate  from  the  requirement  to 
prepare  and  file  the  proposed  form. 

It  is  estimated  that  approximatelv 
6,000  advisers  would  be  required  to  file 
Form  ADV-B  with  the  Commission,  and 
that  each  adviser  completing  the  form 
would  incur  20  burden  hours  in  its 
preparation.  The  estimate  of  burden 
hours  is  made  solely  for  the  purposes  of 
the  Paperwork  Reduction  Act  and  is  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

General  comments  may  be  directed  to 
the  OMB  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  D.C.  20549.  and  to 
the  OMB  Clearance  Officer  for  the  SEC. 
Office  of  Information  and  Regulatory 
Affairs  (Paperwork  Reduction  Act 
numbers  3235— new  (for  Rule  204-4). 
3235— new  (for  Form  ADV-B),  Office  of 
Management  and  Budget,  Room  3208. 
New  Executive  Office  Building. 
Washington.  DC.  20543. 

Dated:  .March  9.  1995 

Margaret  H.  McFarland, 

Deputy  Secretan- 

IFR  Dot.  95-7236  Filed  3-23-95;  8:45  ami 
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(Release  No.  34-35505;  File  No.  SR-CHX- 

95-09) 

Self-Regulatory  Organizations,  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange  Incorporated 
Relating  to  Order  Identifiers 

March  17.  1995 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act").  15  use.  §  78s(b)(l).  notice  is 
hereby  given  that  on  March  10.  1995. 
the  Chicago  Stock  Exchange 
Incorporated  ('CHX"  or  -Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  II  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Article 
XX.  Rule  37(b)  of  the  CHX's  Rules  to 
add  an  order  designator  on  the 
Exchange's  MAX  System  ' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor>'  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator>-  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulator\-  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX.  Rule  37(b)(9)  of  the  CHX's 
Rules  requires  orders  sent  via  the  MAX 
System  to  include  account  identifiers. 
When  the  MAX  rules  were  codified,  the 
"Z  "  designator  was  inadvertently 
excluded.-  The  "Z"  designator  allows 


'  ••M.\.\"  IS  the  C.4XV  order  iT.::!;r.g  a.nd 
execulion  system.  Sf^  A.ticl«>  XX.  R,iip  I7(r)l  o(»hp 
CH.\'»  Rules  fo.-  a  complete  dew  .'.{H. on  of  the  M.\X 
system. 

-  The  M.\X  Rules  u^ere  codifled  m  Securities 
Exchange  Act  Reiease  No.  JSU'.O  •,Novenit)er  28. 
19941.  .=19  KR  bZTbT  [Decrr.:^!  6   1994). 
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order  sending  Tirms  to  receive  automatic 
executions  of  professional  market  orders 
based  on  the  CHX's  BEST  Rule.'  Limit 
orders  sent  with  the  "Z"  designator  will 
be  represented  on  the  specialist's  book 
as  professional  orders.  The  "Z" 
designator  can  only  be  used  by  a  firm 
after  it  negotiates  with  the  specialist, 
and  the  specialist  agrees  to  accept  the 
firm's  professional  orders  for  automatic 
execution  on  MAX. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designated  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  *  and 
subparagraph  (e)  of  Commission  Rule 
19b--4.*  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  of  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  forgoing. 


'  See  Article  XX.  Rule  37(a)  of  the  CHXs  Rules. 

*  15  U.S.C  78s(b)(3MA)  (1988). 

>Rulel9b-^|e),  17  CFR  Z40.19b-4(e),  provides 
that  a  proposed  rule  change  may  take  effect  upon 
filing  with  the  Commission  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  if,  among  other  things,  it 
effects  a  change  in  an  existing  order  entry  or  trading 
system. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  t  opying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-9.5-09 
and  should  be  submitted  by  April  14. 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  95-7237  Filed  3-23-95;  8:45  am) 

BILLINO  COOC  M10-01-M 

[Release  No.  34-35513;  File  No.  SR-OTC- 
95-05] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Seeking  Permanent  Approval  of  Money 
Market  Instrument  Program 

March  17,  1995 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
March  7, 1995.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-95-05)  as 
described  in  Items  I,  II.  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC's  expanded 
money  market  instrument  ( "MMl") 
programs  to  which  the  Commission 


previously  granted  temporary  approval 
through  April  30,  1995.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  thi;se 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruh 
Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC's  settlement 
services  for  transactions  in  additional 
types  of  MMIs.  including  institutional 
certificates  of  deposit,  municipal 
commercial  paper,  and  bankers' 
acceptances.  The  proposed  rule  change 
also  seeks  to  permanently  expand  and  to 
improve  DTC's  existing  MMI  programs 
for  corporate  commercial  paper  ("CP"). 
medium-term  notes,  preferred  stock  in  a 
CP-like  mode,  short-term  bank  notes. 
'  and  discount  notes.  The  Commission 
previously  granted  DTC's  expanded 
MMI  program  temporary  approval 
through  April  30. 1995.3 

The  new  MMI  programs,  along  with 
the  existing  MMI  programs,  are  an 
extension  of  DTC's  Same-Day  Funds 
Settlement  ("SDFS")  system.*  The 


'15U.S.C78s(b)(l)(19«8). 


'  For  a  complete  discussion  of  the  issues 
regarding  DTC's  expanded  MM]  program,  refer  to 
Securities  Exchange  Act  Release  No.  33958  (April 
22.  1994).  59  FR  22878  (File  No.  SR-DTC-93-t2| 
(order  temporarily  approving  proposed  rule 
change). 

'  Supra  note  2. 

« DTCs  SDFC  system  currently  includes  the 
following  issue  types:  corporate  commercial  paper, 
municipal  notes  and  bonds,  municipal  variable-rate 
demand  obligations,  zero  coupon  bonds  backed  by 
U.S.  Government  securities,  continuously  offered 
medium-term  corporate  notes,  short-term  bank 
notes,  auction-rate  and  tender-rate  preferred  stocks 
and  notes,  collateralized  mortgage  obligations  and 
other  asset -tMcked  securities.  Government  trust 
certificates  and  Government  agency  securities  not 
eligible  for  the  Fed's  txx>k-entry  system,  retail 
certiTicates  of  deposit,  corporate  and  municipal 
variable  mode  obligations,  corporate  bonds, 
discount  notes,  and  unit  trusts.  For  a  detailed 
description  and  discussion  of  DTC's  SDFC  system, 
including  the  implementation  of  the  comn>ercial 
paper  program,  refer  to  Securities  Exchange  Act 
Release  Nos.  26051  (August  31.  1988).  53  FR  34853 
(File  No.  SR-DTC-88-06)  (order  permanently 
approving  DTC's  SDFS  system)  and  309M  (|uly  31. 
1992).  57  FR  35858  (File  No.  SR-DTC-92-01 1  (order 
approving  implementation  of  commercial  paper 
program). 


automated  operating  pnx:edures  for 
MMIs  are  virtually  the  same  as  those 
followed  by  SDFS  participants  and  by 
Institutional  Delivery  system  users  for 
basic  depository  services  in  other 
eligible  SDFS  securities.  The  MMI 
issues  being  made  SDFS-eligible  will  be 
distributed  in  book-entry-only  form  by 
the  issuer's  issuing  agent  that,  as  in  the 
commercial  paper  and  medium-term 
note  MMI  programs,  will  send  MMI 
issuance  instructions  to  DTC 
electronically.  Settlement  of  an  issue 
will  be  on  the  same  day  as  the  issuance 
or  on  a  specified  future  day.  The  issuer's 
paying  agent,  that  will  also  serve  as 
DTC's  custodian,  will  hold  a  master  or 
balance  MMI  certificate  for  DTC  unless 
the  issuer  and  its  issuing  and  paying 
agent  bank  choose  to  distribute 
uncertificated  MMIs  through  DTC.s 
Because  SDFS-eligible  MMIs  will  be 
book-entry  only,  participant  operating 
procedures  for  deposits  and 
withdrawals  will  not  apply  to  MMIs. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
SecUon  17A(b)(3)(A) »  of  the  Act.  and 
the  rules  and  regulations  thereunder 
because  the  rule  proposal  will  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  in 
MMIs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
profHJsed  rule  change  will  impact  or 
impose  a  burden  on  competition  that  is 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  solicited  comments  on 
the  proposed  rule  change.  Discussions 
with  DTC  participants,  including  those 
on  the  Task  Force  established  by  the 
Public  Securities  Association's  Money 
Market  Committee  to  advise  DTC  on  the 
operation  of  its  MMI  programs,  indicate 
wide  support  for  the  proposed 
permanent  expansion  of  the  MMI 
program. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


'^  Uncertiflcaled  MMIs  are  not  evidenced  by  any 
certificate  whatsoever.  Bills,  notes,  bonds,  and  other 
securities  have  been  issued  in  uncertificated  form 
by  U.S.  government  and  federal  agencies  for  many 
years. 

•■  15  U.S.C  78q-l(bX3KA)  (1988). 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or; 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  than  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-95-05 
and  should  be  submitted  by  April  14. 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand,  • 

Dep  11  ty  Secreta  ry. 
(FR  Doc.  95-7239  Filed  3-23-95:  8:45  am] 

BILUNC  COOC  8010-01-M 


Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  StarKlard 

(Release  No.  34-35514;  File  No.  SR-MCC- 
94-16] 

March  17,1995. 

On  December  28,  1994,  the  Midwest 
Clearing  Corporation  ("MCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
MCC-94-16)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)  of  the 


Securities  Exchange  Act  of  1934 
("Act").>  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
January  27, 1995.  to  solicit  comments 
from  interested  persons.^  As  discussed 
below,  this  order  approves  the  proposed 
rule  change. 

I.  Description 

In  October  1993.  the  Commission 
adopted  Rule  15c«-l  under  the  Act ' 
which  establishes  three  business  days 
after  the  trade  date  ("T+3").  instead  of 
five  business  days  ("T+5"),  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7, 1995.*  Several 
of  MCC's  rules  are  interrelated  with 
settlement  time  frames.  The  purpose  of 
the  proposed  rule  change  is  to  amend 
MCC's  rules  to  be  consistent  with  a  T+S 
settlement  standard  for  securities 
transactions. 

The  proposed  rule  change  amends 
Interpretations  and  Policies  .01  of 
Article  II.  Rule  2  of  MCC's  rules  to 
shorten  the  time  frame  in  which 
contract  data  or  comparison  data  must 
be  submitted  to  MCC  to  ensure  that 
MCC  has  sufficient  time  to  review  such 
contracts  and  receive  the  necessary 
protection  to  guarantee  the  performance 
of  such  contract  to  the  contra-broker  in 
a  T+3  environment.  Under  such 
interpretations.  MCC  reserves  the  right 
to  cause  such  contract  to  be  settled 
under  the  trade-by-trade  system  or  to 
reverse  the  trade  in  the  continuous  net 
settlement  system  (1)  if  a  regular  way 
contract  is  not  recorded  by  MCC  in  a 
participant's  account  until  T-f2.  (2)  if  a 
regular  way  contract  is  not  submitted  by 
another  clearing  corporation  for 
recordation  in  a  participant's  account 
until  T+2.  or  (3)  if  the  contract  is  to  be 
settled  through  the  participant's  account 
at  another  clearing  corporation  and  the 
contract  is  not  recorded  until  T-i-1. 

The  proposed  rule  change  also  is 
amending  Article  III.  Rule  2,  Section  9 
to  state  that  a  participant  will  be 
deemed  to  have  requested  delivery  of  a 
security  if  the  participant  has  entered 
into  contracts  to  be  settled  by  MCC 
which  will  result  in  net  settling  sales  of 
such  security  by  the  participant  during 
the  next  two  business  days.  The 
pnJposed  rule  change  also  amends  the 
definition  of  "as-of  contract"  in  Article 
I.  Rule  1  to  include  contracts  for  which 


'  17  CFR  200.3O-3(aMl2)  (1994). 


'  15  U.S.C.  78s(b)(198«l. 

-Securities  Exchange  Act  Release  No.  35256 
(January  20. 1995).  60  FR  5444 

'17CFR240  15c6-l. 

'  Securities  Exchange  Act  Release  Nos.  33023 
(October  6. 1993).  58  FR  52891  (adoption  of  Rule 
15c6-l)  and  34952  (November  9. 1994).  59  FR 
59137  (changing  effective  date  from  June  1. 1995. 
lo|une7.  1995) 


UMI 
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the  intended  date  of  settlement  is  one  to 
two  days  after  the  re<:ording  of  the 
transaction  by  MCC. 

MCC  has  reque.sted  that  the  proposed 
rule  change  be<:ome  effe<:tive  on  the 
same  date  as  Rule  15c6-l.  Rule  15c6- 
1  becomes  efft><:tive  on  lune  7.  IMS.'' 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act.«* 
Specifically.  Se<;lion  17A(b){3)(F)' 
states  that  the  rules  of  a  clearing  agency 
must  be  designed  to  assure  the 
safeguarding  of  se<;urities  and  funds 
which  are  in  the  MCC's  custody  or 
control  or  for  which  MCC  is  responsible 
and  must  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
Several  of  MCC  rules  are  based  on  a  five 
day  time  frame  for  settlement  of 
securities  transactions.  On  June  7.  1995. 
the  new  settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission's  Rule  15c6-l.  As  a  result, 
the  MCC's  current  rules  will  he 
inconsistent  with  the  Commission's 
rule.  This  propo.sal  will  amend  the 
MCC's  rules  to  harmonize  them  with 
Commission's  Rule  15c6-l  and  a  T+3 
settlement  «:ycle. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  fmds  that  MCC's  proposal 
is  consistent  with  Section  17A  of  the 
Act." 

It  is  therefore  ordered,  pursuant  to 
Se<;tion  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
MCC-94-1B)  be  and  hereby  is  approved 
and  will  become  effective  June  7.  1995. 

For  th«  (.ommission  by  iho  Division  of 
Market  Kngiilution.  pursuant  todi^lrgatnd 
authority  '" 

Margaret  H.  McFarland. 
Dfpiity  Secrflary 
IPK  DcK  95-7242  Fil.«d  2-23-95:  8:45  ami 

BILUNG  COOC  W10-01-M 


[R«l«aM  ^4o.  34-05507;  FH«  No.  SR-NASO- 
94-661 

Self-Regulatory  Organizations; 
National  Association  o(  Secunties 
Dealers,  Inc.;  Order  Granting  Partial 
Approval  of  Proposed  Rule  Change 
Relatmg  to  the  Three  Business  Day 
Settlement  of  Securities  Transactions 

March  17. 1995. 

On  October  12, 1994.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ('Act").'  On 
November  9,  1994.  the  NASD  filed  with 
the  Commission  Amendment  No.  1.^ 
The  purpose  of  the  proposed  rule 
change  is  to  amend  the  NASD's  rules  to 
provide  for  three  business  day 
settlement  of  securities  transactions. 
The  Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  November  18,  1994.'  The 
commission  granted  partial,  accelerated 
approval  of  the  proposed  rule  change  on 
November  30.  1994.-«  On  December  ft. 
1994.  the  NASD  filed  with  the 
Commission  Amendment  No.  2.**  The 
amendments  were  techincal 
amendments  that  did  not  require 
republication  of  notice.  One  comment 
was  received  on  the  notice."  As 
discus.sed  below,  the  Commission  is 
approving  that  portion  of  the  proposed 
rule  change  relating  to  the  three  day 
settlement  of  securities  transactions.^ 


^Thc  transiliun  from  five  ilav  scltlement  lo  ihree 
day  K^lllemiTii  will  occur  over  d  (our  liay  period. 
Friday.  June  2.  will  be  ih<>  last  trading  day  with  Hvc 
biislneM  dav  selllcmenl.  Monday.  June  5.  and 
Tues<lay.  |une  6.  will  bn  trnding  davs  with  four 
biisine!i.s  dav  splllempni.  Wednonday.  June  7.  will  be 
the  first  trading  day  with  three  business  dav 
Sftllemenl.  As  a  result.  Ir.idi'i  from  jumi  2  and  June 
S  will  settle  on  Friday.  lunn  t.  Trades  from  lune  6 
and  lune  7  will  settle  on  Monday,  lune  1 2. 

"JSU.S.C  7«f)-l  (1'MW) 

'  15  U.S.r-  7Hq-l|bl(l))  (K)  11988). 

"ISU-SC.  78^-1  (I'MIB). 

•M5I).S.C  78!.|b)l2l(19H8). 
'» 17  CFR  200.30<a)(  12M  t'fMl 


•15U.SC.  78s(b)(l)(1968). 

'  Letter  from  Suzanne  E.  Rolhwell.  Associate 
General  C.oun»el.  NASD,  to  Mark  Barracca.  Branch 
Chief.  Overthe(:U)unler  Regulation.  Division  of 
Market  Regulation.  Commission  (November  8, 
1994). 

■Securities  Exchange  Act  Release  No  34966 
(November  10.  1994).  59  FR  59802 

^Securities  Exchange  Act  Release  No  35031 
(November  30.  1994).  59  FR  62761.  The  order 
approved  that  portion  of  the  proposed  rule  change 
relating  to  the  transfer  of  customer  accounts 
twtween  broker-dealers. 

'  Letter  from  Suzanne  E.  Rolhwell.  Associate 
General  Counsel.  NASD,  lo  Mark  Barracca,  Branch 
Chief.  Over-lheCounter  Regulation,  Division  of 
market  Regulation.  Commission  (December  7, 
1994).  Amendment  No.  2  eliminated  the  proposed 
amentiment  lo  Section  64(a)(3)  which  would  have 
shortened  the  lime  for  confirmaiion  of  a  customer 
order  from  the  day  after  trade  dale  lo  Ihe  trade  dale. 
Amendment  No.  2  also  lengthened  by  one  day,  from 
Ihe  first  day  after  trade  date  to  the  second  day  after 
trade  dale,  the  lime  for  a  buying  customer  lo 
provide  agent  instructions  under  Section  64(a)(4). 

"Letter  from  P  Howard  Edelstein.  President. 
Electronic  Settlements  Group.  Thomson  Trading 
Services.  Inc.  (A  Thomson  FinarM;ial  Services 
(^mpany).  lo  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission  (December  2. 
1994). 

'  With  this  order,  the  Commission  has  now 
approved  all  of  File  No.  SR-NASD-94-56. 


I.  Description 

On  June  7. 1995.  the  standard 
settlement  time  frame  for  most 
securities  transactions  will  be  shortened 
from  five  business  days  after  the  trade 
date  ( "T+5")  to  three  business  days  after 
the  trade  date  ("T4-3").»  The  proposal 
amends  certain  provisions  of  the 
NASD's  Uniform  Practice  Code  ( "UPC") 
and  the  rules  of  Fair  Practice  ("RFP") 
consistent  with  a  T+3  settlement  cycle. 
These  amendments  will  become 
effective  on  the  same  date  as 
Commission  Rule  15c-&-l,  which 
establishes  T+3  as  the  standard 
settlement  time  frame.* 

The  proposed  rule  change  will 
shorten  the  time  periods  established 
under  the  NASD's  rules  for  taking 
certain  actions  related  to  settlement. 
Currently.  Section  12(b)  of  the  UPC 
states  that  for  a  regular  way  transaction 
delivery  must  be  made  on.  but  not 
before,  the  fifth  business  day  following 
the  trade  date.  The  proposal  shortens 
the  delivery  requirement  to  on,  but  not 
before,  the  third  business  day  following 
the  trade  date.  In  addition,  seller's 
option  transaction  deliveries  may  be 
made  by  the  seller  on  any  business  day 
after  the  third  business  day,  rather  than 
after  the  fifth  business  day.  following 
thf*  trflcifi  ufitfi 

Similarly.  Article  III.  Section  26(m)(l) 
of  the  RFP  is  amended  to  require  that 
members  transmit  payments  received 
from  customers  for  the  purchase  of 
investment  company  shares  within 
three  business  days,  rather  than  within 
five  business  days,  after  receipt  of  such 
customers'  purchase  orders  or  one 
business  day  following  receipt  of 
customer  payments,  whichever  is  later. 

Section  64(a)(4)  of  the  UPC  currently 
requires  that  customers  that  use  an 
agent  to  pay  for  or  to  deliver  .securities 
must  agree  to  furnish  instructions  to  the 
agent  no  later  than  T+4  if  buying  on  a 
receipt  versus  payment  "(RW")  basis  or 
no  later  than  T+3  if  the  customer  is 
selling  on  a  delivery  versus  payment 
("DVP")  basis.  The  proposed  rule 


"On  October  6,  1993.  the  Commission  adopted 
Rule15c6-1  under  the  Act  (17  CFR  240.15c6-1). 
which  establishes  7*3  instead  of  T«5  as  the 
standard  settlement  time  frame  for  most  broker- 
dealer  transactions.  Securities  Exchange  An 
Release  No  33023  (October  6.  1993).  58  FR  52891. 
The  rule  becomes  effective  )une  7,  1995.  .Securities 
Exchange  Act  Release  No.  34952  (November  9. 
1994).  59  FR  59137. 

"The  transition  from  five  day  seltlemeni  to  thni- 
day  settlement  will  occur  over  a  four  day  period. 
Friday.  )une  2.  will  be  the  last  trading  day  wiih  five 
business  day  settlement.  Monday.  June  5.  and 
Tuesday.  )une  6.  will  be  trading  days  with  four 
liusiness  day  settlement.  Wednesday.  )une  7.  will  be 
Ihe  first  trading  day  with  three  business  day 
settlement.  As  a  result,  trades  from  |une  2  and  junn 
5  will  settle  on  Friday.  )une  9.  Trades  from  )uni'  t. 
and  lune  7  will  settle  on  Monday,  |une  12. 


change  shortens  the  time  period  for 
furnishing  such  instructions  to  T+2  and 
T+1  for  buying  and  selling  customers, 
respectively.'" 

The  Prompt  Receipt  and  Delivery 
Interpretation  of  the  Board  of  Governors, 
Article  III,  Section  1  of  the  RFP  requires 
each  member  to  make  an  affirmative 
determination  that  its  customer  owns 
the  security  and  will  deliver  it  in  good 
deliverable  form  within  five  business 
days  of  the  execution  of  an  order  in 
connection  with  a  long  sale.  The 
interpretation  also  states  that  to  satisfy 
the  requests  for  an  affirmative 
determination,  the  member  must  note 
on  the  order  ticket  at  the  time  of  the 
order  the  customer's  ability  to  deliver 
the  securities  within  five  business  days. 
The  proposed  rule  change  changes  these 
time  limits  from  five  business  days  to 
three  business  days. 

To  accommodate  a  three  business  day 
settlement  cycle,  it  will  be  necessary  to 
change  the  ex-dates  with  respect  to  cash 
and  stock  dividends,  warrants,  and 
interest."  Section  5(b)(1)  of  the  UPC 
currently  provides  that  the  ex-date  with 
respect  to  cash  dividends  or 
distributions,  stock  dividends,  or 
warrants  which  are  less  than  25%  of  the 
value  of  the  security  shall  be  the  fourth 
business  day  preceding  the  record  date 
of  the  fifth  business  day  preceding  the 
record  date  if  the  record  date  falls  on  a 
day  designated  as  a  non-delivery  date 
provided  that  definitive  information  is 
received  sufficiently  in  advance  of  the 
record  date.  Section  6(a)  currently 
provides  that  all  transactions,  other  than 
cash  transactions,  in  bonds  or  other 
instruments  of  indebtedness  which  are 
traded  flat  shall  be  ex-interest  on  the 
forth  business  day  preceding  the  record 
date  if  the  record  date  falls  on  a 
business  day,  on  the  fifth  business  day 
preceding  the  record  date  if  the  record 
date  does  not  fall  on  a  business  day,  and 
on  the  fifth  business  day  preceding  the 
date  on  which  an  interest  payment  is  to 
be  made  if  no  record  date  has  been 
fixed.  All  of  the  time  frames  contained 
in  Sections  5(b)(1)  and  6(a)  are  being 
shortened  by  two  business  days.  All  the 
other  time  frames  contained  in  Sections 
5  and  6  of  the  UPC  are  not  being 
changed. 


'"Section  64(a)(3)  of  the  UPC  currently  requires 
that  members  accepting  an  order  whereby  payment 
or  delivery  is  to  be  made  to  or  by  an  agent  of  Ihe 
customer  must  deliver  a  confirmation  no  later  than 
T+1.  The  notice  of  the  proposed  rule  change 
indicated  that  this  time  period  would  be  shortened 
lo  trade  date.  The  NASD  has  withdrawn  this 
(>or1ion  of  the  rule  change.  Supra  note  5. 

"The  ex-date  indicates  the  interval  between  the 
announcement  and  payment  of  a  distribution 
during  which  lime  an  investor  who  purchases 
shares  is  not  entitled  to  the  distribution. 


Section  46  of  the  UPC  currently 
requires  that  interest  to  be  added  to  the 
price  of  interest-paying  securities  be 
calculated  up  to  but  not  including  the 
fifth  business  day  following  the  date  of 
the  transaction.  The  proposed  rule 
change  shortens  the  time  frame  so  that 
interest  is  calculated  up  to  but  not 
including  the  third  business  day. 

II.  Comments 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services.  Inc.  ("Thomson")  suggesting 
that  additional  regulatory  changes  may 
be  necessary  to  implement  T-i-3 
settlement.'^  Thomson  believes  that  the 
NASD  should  amend  Section  64  of  the 
UPC  which  requires  the  use  of  a 
registered  clearing  agency's  facilities  for 
automated  confirmations  and 
acknowledgements. 

III.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A  of  the  Act  and,  therefore,  is 
approving  the  proposal.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  15A(b)(6)"  of 
the  Act  which  requires  that  the  rules  of 
the  NASD  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Currently,  the  rules  of  the  NASD  and 
other  self-regulatory  organizations 
control  the  time  frame  for  settlement  of 
securities  transactions.  On  June  7,  1995, 
the  new  settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission's  Rule  15c6-i. 

As  a  result,  the  NASD's  current  rules 
for  a  T+5  settlement  cycle  will  be 
inconsistent  with  the  Commission's 
rule.  This  proposal  amends  the  NASD's 
rules  to  harmonize  them  with  the 
Commission's  Rule  15c6-l  and  a  T+3 
settlement  cycle. 

The  commission  believes  that  the 
benefits  of  a  three  day  settlement  cycle, 
as  outlined  in  the  release  adopting  Rule 
15c6-l,  apply  equally  to  the  NASD's 
proposed  rule  change.'*  With  a  T+3 
settlement  cycle,  fewer  unsettled  trades 
will  be  subject  to  credit  and  market  risk, 
and  there  will  be  less  time  between 
trade  execution  and  settlement  for  the 


value  of  those  trades  to  deteriorate  's  By 
reducing  risk  to  the  clearance  and 
settlement  system,  the  NASD's  proposed 
rule  change  furthers  Section  ISA's  goals 
of  protection  of  investors  and  of  the 
public  interest.  The  NASD's  rules  will 
assist  the  transition  to  a  T+3  cycle  by 
providing  guidelines  for  related  matters 
such  as  ex-dates  and  deliver}'  of  agent 
instructions.  Thus,  the  proposed  rule 
change  is  consistent  with  Section  ISA's 
goals  of  fostering  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  and  settling 
transactions  in  securities  and  of 
perfecting  the  mechanism  of  a  free  and 
open  market. 

While  Thomson's  letter  supports  the 
NASD's  efforts  to  shorten  the  settlement 
cycle  for  securities  transactions, 
Thomson  believes  that  the  NASD 
should  amend  Section  64  of  the  UPC, 
which  requires  the  use  of  a  registered 
clearing  agency's  facilities  for 
automated  confirmation  and 
acknowledgement  of  all  DVT/RVP 
transactions."*  The  NASD,  in  response 
to  Thomson's  letter,  states  that  the 
NASD  opposes  amending  Section  64 
because  Thomson's  system  is  not 
interfaced  with  other  providers  of 
confirmation/acknowledgement  services 
and  because  Thomson  is  not  subject  to 
regulatory  oversight.''  The  NASD  also 
states  that  Thomson's  letter  raises 
significant  issues  as  to  whether  a  third- 
party  vendor  of  confirmation/ 
affirmation  services  should  be 
recognized  to  be  equivalent  to  a 
registered  clearing  organization 
providing  such  services.'"  Thomson 
provided  a  further  comment  letter 


'-Letter  from  Thomson,  supra  note 6. 
"15  LI.S.C.  5  78o-3(bl(61  (19881. 

"Supra  note  7 


'^  The  Commission's  release  adopting  Rule  15c6- 
1  slated  that  "the  value  of  securities  positions  can 
change  suddenly  causing  a  market  participant  to 
default  on  unsettled  positions.  Because  the  markets 
are  interwoven  through  common  members,  default 
at  one  clearing  corporation  or  by  a  major  market 
panitipani  or  end-user  could  trigger  additional 
failures,  resulting  in  risk  to  the  national  clearance 
and  settlement  system."  Id. 

"•Thomson  asserts  that  Section  64  precludes 
vendors  such  as  Thomson  from  competing  with  The 
Depository  Trust  Company  ("DTC").  a  registered 
clearing  agency.  Letter  from  Thomson,  supra  note 
6.  The  self-regulatory  organization  confirmation 
trades  lo  the  facilities  of  a  regislced  securities 
depository.  These  rules,  however,  were  designed  lo 
facilitate  high  levels  of  trading  volume  Further,  as 
in  the  T«-5  settlement  cycle,  an  institutional 
investor  will  be  free  to  choose  the  post -trade 
communication  service  provider  as  long  as  the  trade 
is  eventually  confirmed  and  acknowledgement 
through  a  registered  securities  depository. 

'"Letter  from  Elliott  R.  Curzon.  Assistant  General 
Counsel.  NASD,  to  Christine  Sibille.  Senior 
Counsel.  Office  of  Securities  Processing.  Division  of 
Market  Regulation.  Commission  (December  21. 
1994). 

'"Letter  from  Suzanne  E.  Rolhwell.  A.ssociate 
General  Counsel.  NASD,  to  CJirisline  Sibille.  S<«niiir 
Counsel.  Office  of  Securities  Proces.sing.  Division  of 
Market  Regulation  Commi.<sion  (lanuary  2C.  19951. 


UMI 
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asseniit){  th«l  provision  of  a  trade 
coiinnnation  wa.s  not  »  depository 
function  and  thi'refort;  did  not  inquire 
the-ii.-ie  of  ii  dj'pository  r»>}^ister»HJ  with 
the  Commission. '" 

T\ni  Coniniis.sion  Inilieves  thai  the 
issues  rnisn(i  l>y  lh»!  Tbom.son  It'tlur 
need  not  he  resoUfd  prior  to  the 
approval  of  die  NASI)"s  proposed  ride 
•  iiange  Drsi  ussions  regarding 
Thonisun'.s  (A)iu:erii  are  underway 
oniony  the  Clonuiii.ssion,  llioin.Min,  and 
D'lL.  UTC  ha.^  Mihniillcd  a  rule  iiiing 
that  will  oMrhlish  a  linkage  hetvvtfun 
ITIC',  and  veiitiors  sui  h  as  Thomson.-" 
The  CA>nM;isslon  intends  lo  ronsider 
whetlifi  ^>  ll-rey-ulatDry  ornaniziitioii 
rules  slii'iilil  (ontinue  topreclude  use  of 
private  vendor  systems  for 
(onfirniation/.iffirmalion  servii.es  in 
DVP/K\T  trades.  However,  if  the 
NA.SD's  proposed  rule  t  hanj^e  heinjj 
a[)prcved  h>  this  order  is  not  approved 
prior  lo  the  June  7,  1995.  effe«:live  date 
ol  the  Ccnunissinn's  Rule  l.Srf>-l,  the 
NASD  rules  will  i.onflict  with  the 
Cotnmissiiin  Rule  ISi.fi— 1. 

As  dist.ussed  ahove,  Thomson's  letter 
suggests  that  approval  of  the  proposed 
ride  chaujje  without  amendments  to 
Section  64  raises  competitive  concerns. 
I'lider  the  .^^:t,  the  Commission's 
responsihility  is  to  halanci'  the 
perceived  anticompetitive  effet  ts  of  a 
regulatory  policy  or  dfH:ision  again.st  the 
purpose  of  the  Ad  that  would  he 
advanced  hy  the  policy  or  decisions  and 
the  costs  asso(  iated  therewith  The 
Commission  notes  that  any 
anticompetitive  (effects  pointed  to  hy 
1  lionison  are  not  caused  hy  the 
proposed  rule  change  being  approved  by 
this  ()r<ler  but  rather  by  an  existing 
NASD  rule.  The  Commission  is 
r«n  iewing  Thomson's  claim  but  di>es  not 
believe  that  approval  of  this  prO))(is^il 
will  itselt  i;re.ate  anv  burdens  on 
competition  Moreover,  as  discussed 
above,  the  rule  advances  fundamental 
purposes  imder  the  Act,  namely  the 
etlicienl  (  le.ir.init  and  wittlemenl  of 
securities 

IV.  (inclusion 

I'or  the  reasons  staled  above,  the 
Commissinii  finds  Ih.rt  the  portion  ot  the 
proposed  rule  change  relating  to  three 
day  settlement  of  securities  transactions 
is  con.sistent  with  Sc<.tion  l.SA  of  the 
Act. 

Il  is  therefore  ordentd.  pursuant  to 
S4;clion  19(b)(2)  of  the  A(i.  that  the 


''U'linr  friiiii  I'  llow.iifi  bdrlMfiiii,  I'n-Kiiiaiil, 
t'lfi  Iriinic  SutlU!nM.Mits  (J'uup.  Ttiumaun,  lo 
lunaih.iii  (;.  K»lz.  .SccriMitry.  Oimmission  (Kt>l)ni«ry 
1    Ifl'IS). 

'*'.Sociirili».»  Lxt-haiiKi'  Au  Koleniic  Nu.  3iiSl 
ll-iibruary  3.  I^MS)  tiU  KK«I(U  Inolice  o(  ftti^gof 
pru)Ru.eii  rjUi  «.lMn^t'). 


portion  of  the  rule  change  (File  No.  SR- 
NASl>-94-56)  containing  the 
amendments  to  Sections  5. 6, 12,  46, 
and  64  uf  the  UPC  and  Article  III. 
Section  26(m)(l)  and  Article  111,  Section 
I  of  the  RFP  be  and  hereby  is  approved 
and  will  be«;ome  effw:live  on  June  7, 
199.'>. 

For  thrtj»n>missi«wi  hy  the  Division  of 
M.irki-t  Ri^giilation.  pursuant  todclf^aleif 

aiilhoritv  •" 

Marjarftl  H.  Mrf-'arland, 

Deputy  Sn  rftiiry- 

IF-K  D<x    «f.  724  1  Filed  3-2,t-9S;  8.45  ami 
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[Release  No.  34-35906;  Fll«  No.  SR-NYSE- 
94-40] 

Self- Regulatory  Organizations,  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  Standard 

M.«n  h  17,  1««5. 

On  NovemlK-r  3,  1994,  the  New  York 
StcM.k  Exciiange.  Inc..  ("NYSE ')  filed  a 
proposed  rule  change  (Hie  No.  SR- 
NVSE-94-40)  with  the  Securities  and 
Exchange  Commi.ssion  ("Commission") 
pursuant  to  Section  19(b]  of  the 
Securities  Exdiange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
Dei:ember  23,  1994  to  solicit  comments 
from  interested  persons.^  The 
Ciommission  ret.eived  one  comment 
letter.^  As  discussed  below,  lliis  order 
approves  the  proposed  rule  change. 

I.  Description 

In  October  1993,  the  Commission 
adopted  Rule  l.'icfi-l  under  the  Act  « 
which  establishes  three  business  days 
after  the  trade  date  ("T+3 '),  instead  of 
five  business  days  ("T+5 ').  as  the 
standard  settlement  cycle  for  most 
se(  unties  tran.sactions.  The  rule  will 
become  effective  June  7,  1995.^  Several 
of  the  current  NYSE's  rules  are 
interrelated  with  a  T*5  settlement  time 
frame.  The  pur(.ose  of  the  rule  change 
is  to  amend  NYSE's  rules  to  he 


^"  17  OR  200.30- j(..);i2)(nHM) 

M5LI..S.C.  78s(b)  (IUH8). 

•.S»n  iiritii'^  b(ih.<ngv  Act  Rpleas*  Nti  :t.M  HI 
llWembfr  16.  1904).  S9  KR  3S0n. 

'Unw  from  I>.  Keith  B  (jtiwll.  Presidonl. 
Thom.Mia  Tnding  Sorvicp*.  Inc.,  to  Kinattwn  C 
Kiilz.  SwjKUry,  Comini)>»it>n  mnuary  )2,  199S). 

«  17  CFK  240.151  li-1. 

••Sprurilips  Ex(  hiingi-  Ad  Ke!odH«  Nfto  33023 
Kh  toiler  6.  I<t9:i|.  fi8  Hi  S2HU1  (nriiw  Mloplinfl  KtiU- 
1  ^i:b- 1 )  .ind  34052  INovembw  «.  1 094i  S9  FK 
S9I37  (nr(i«r  chiingiag  the  pHattiwe  ikli;  froin  time 
1.  1995.  lo  June  7.  I'WSl. 


consistent  with  a  T+3  settlement 
standard  for  securities  transactions. 

NYSE  Rules  64(a)(3).  6.Slb),  and 
H.')(d)(3)  sptH:ify  the  delivery  date  for 
securities  sold  in  regular  way 
tran.sactions,  odd  lot  sales,  and  cabinet 
sales,  rH.spectively.  The  time  frames 
contained  in  each  rule  is  being 
shortened  to  conform  to  a  1+3 
setth>ment  cycle.  Rule  64(a)(.5)  currently 
provides  that  on  the  second,  third, 
fourth,  and  Fifth  business  days 
preceding  the  final  day  for  subscription, 
bids,  and  offers  in  rights  to  subscribe 
shall  be  made  only  for  delivery  next 
day.  This  section  is  being  amended  to 
eliminate  references  to  the  fourth  and 
fifth  business  days.  Rule  64(c)  is  being 
amended  to  provide  that  seller's  option 
trades  can  settle  on  the  third  business 
day,  rather  than  the  fifth  business  day, 
after  the  trade  date. 

Rule  235  is  being  amended  to  provide 
that  transactions  in  stocks  shall  be  ex- 
dividend  or  ex-rights  on  the  second 
business  day  preceding  the  record  date 
rather  than  on  the  fourth  business  day 
With  regard  to  a  record  date  on  a  day 
other  than  a  business  day,  transat:tions 
in  slo<:ks  shall  be  ex-dividend  or  ex- 
rights  on  the  third  preceding  busine^-s 
day  rather  than  on  the  fifth  preceding 
business  day.  The  time  frame  contained 
in  Rule  2.'>7  for  delivery'  of  dividends  or 
rights  for  securities  sold  before  the  "ex" 
date  but  delivered  after  the  record  date 
is  bt>ing  shortened  to  three  days  after 
record  date. 

Rule  236  prescribes  when  ex-warrant 
trading  will  begin.  The  ex-warrant 
period  is  being  changed  to  the  se<:ond 
business  day  preceding  the  dale  of 
expiration  of  the  warrants  instead  of  the 
fourth  business  day.  When  wnrrant 
expiration  occurs  on  other  than  a 
business  day,  the  ex-warrant  period  will 
begin  on  the  third  business  day 
preceding  the  expiration  date  instead  of 
on  the  fifth  business  day. 

Rule  3H7(a)(4)  requires  a  member  to 
obtain  an  agreement  from  its  cus'o.iut 
to  deliver  instructions  to  its  agent 
within  certain  time  periods  with  respet.t 
lo  receipt  and  delivery  of  securities  sold 
delivery  versus  payment  ( "DVP ')  or 
receipt  versus  payment  ( 'RVP").  All  the 
lime  frames  contained  in  Rule  387(a)(4) 
are  being  shortened  by  two  days.  Rule 
123A.32  currently  states  that  the 
liability  of  a  specialist  shall  not  extend 
beyond  the  closing  price  on  the  third 
business  day  where  it  is  deemed  that  the 
spet:ialist  did  not  send  out  a  report.  This 
time  frame  is  being  shortened  by  two 
businc>ss  days.  The  proposal  shortens 
the  time  frames  contained  in  Rule 
123B(hM2)  (A)  and  (B)  for  correcting 


execution  reports.*  Supplementary 
.Material  .10,  .12.  and  .13  of  Rule  1288 
are  being  aoiended  to  shorten  the  time 
frames  for  tape  corrections  and  other 
errors.' 

The  NYSE  has  requested  that  the 
proposed  rule  change  become  effective 
on  the  same  date  as  Rule  l.Sc6-l.  Rule 
15c6-l  becomes  effective  on  June  7. 
1995« 

II.  Written  Conunent 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services.  Ina  ("Thomson")  suggesting 
that  additional  regulatory  cfianges  may 
be  necessary  to  implement  T+3 
settlement.**  Thomson  believes  that  the 
NYSE  should  amend  Rule  387(a)(5) 
which  requires  the  use  of  the  facilities 
of  a  securities  depository  for 


'•Rul«  l23BtWt2KA|  is  being  amended  to  require 
chit  for  most  transaction  tietween  brokers,  if  a 
purchase  or  sale  has  been  reported  in  error  and  a 
iranuclton  hasi  appeared  on  the  tape  at  rhe  price  of 
'he  erroneous  report,  the  broker  who  made  the  error 
will  be  required  (o  render  a  corrected  report  not 
later  than  noon  on  T+1  rather  than  one  hour  after 
the  opening  on  T*2.  Rule  123B(b)(2)(B)  is  being 
amen.ied  lo  require  that  for  orders  received  by  the 
specialist  through  ibe  Designated  Order 
Furnaround  Svstetn  or  the  Limit  Order  System,  if 
the  subscribing  member  organization  requests  a 
correction  from  the  specialist  prior  to  the  opening 
of  the  second  business  day.  rather  than  third 
business  dav.  fallowing  the  transaction,  the 
specialist  shall  correct  the  report  Rule 
li3B(b!t2KB)  also  is  being  amended  lo  require  that 
i!  the  erroneous  report  is  at  a  price  more  than  one 
half  point  away  from  (he  execution  price,  the 
s;>ecialist  muil  cead«f  a  corrected  report  not  later 
ihan  noon  onT+l  rather  ihan  one  hour  after  the 
opening  on  T*2. 

'Supplementary  Material  .10  is  being  amended  lo 
require  that  in  the  event  that  pvblication  of  a 
f  Hange.  correction,  or  canceilalion  of  a  transaction 
which  previously  appeared  on  the  tape  or  of  a 
iransdction  omitted  from  the  tape  is  not  made  on 
the  tape  on  the  day  of  the  transaction,  such  change. 
(orrection.  cancetlatioe.  or  omission  may  be 
published  in  the  "sales  sheet"  within  three  business 
days,  rather  Ihan  within  seven  calendar  days,  of  the 
dale  of  the  tramacMon  with  the  approval  of  both  the 
buying  And  setling  members  and  a  floor  official. 
.Supplementary  Rule  .12  is  being  amended  to 
require  Ihdl  errooeous  publications  made  on  the 
tape  due  to  mechanical  ot  system  troubles  or 
clerical  errors  mey  be  corrected  in  the  sales  shet'l 
w  ithin  tltree  bosiaest  days,  rather  than  within 
.seven  calenddc  days,  of  the  date  of  the  transaction 
under  the  direction  of  an  authorized  NYSE 
employee.  Supplementary  Material  .13  will  require 
that  any  «Mher  errors  in  theamotint  of  a  transaction 
reported  erroneously  to  a  reporter  t)y  a  portv  te  the 
transact iOd  may  be  publi&iied  on  the  sales  sheet 
within  three  biMiMsft  days,  rather  than  within 
seven  calendar  days,  of  the  date  of  the  transaction 
with  the  approval  of  » floor  of fSciaL 

"Tlic  Iranstliaa  Irom  five  day  settlement  ta  fhire 
day  sefdemenl  trill  ecrar  over  a  four  daiy  period. 
Kriday.  luxie  2.  wJI  be  the  Us(  (radio^  day  with  five 
business  day  settlement.  Monday.  |une  5.  and 
Tuesdav.  |une6.  wilt  be  riading  days  with  four 
busine:>s  dav  sentenwm.  Wednesday.  I«ne  7.  will  be 
the  firs!  Hading  day  wuh  three  busmess  dav 
settlement.  Asa  casuU.  trades  from  lune  2  and  (use 
5  will  settle  on  Friday,  [une  9.  Trades  fix)m  (une  0 
iOd  fune  7  wiU  setrte  on  Monday.  |une  12 
■  l.^er  friMn  Dr.  Keith  B.  |arren.  sirpro  note  3. 


confirmation  and  acknowledgement  of 
all  transactions  in  securities  which  are 
depository -eligible 

III.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act. '" 
Specifically,  Section  6(b)(5)  states  that 
the  rules  of  an  exchange  must  be 
designed  to  foster  cooperation  and 
coordination  ivith  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  infonnation.  NYSE  rules  and 
other  self-regulatory  organizations'  rules 
currently  establish  the  standard  time 
frame  for  settlement  of  securities 
transactions  On  June  7,  1995.  the  new- 
settlement  cycle  of  T+3  will  be 
established  as  mandated  by  the 
Commission's  Rule  15c6-l.  As  a  result, 
the  NYSE's  current  rules  providing  for 
a  T+5  settlement  cycle  will  be 
inconsistent  with  the  Commission's 
rule.  This  proposal  will  amend  the 
NYSE's  rules  to  harmonize  them  with 
the  Commission's  rule  15c5-l  and  a 
T+3  settlement  cycle. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  reducing  risks  to 
clearing  corporations,  their  members, 
and  public  investors  which  are  inherent 
in  settling  securities  transactions.  The 
reduction  of  the  time  period  for 
settlement  of  most  securities 
transactions  will  correspondingly 
decrease  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time.  Thus,  fewer  unsettled 
trades  will  be  subject  to  credit  and 
market  risk,  and  there  will  be  less  time 
between  trade  e.xecution  and  settlement 
for  the  value  of  those  trades  to 
deteriorate." 

While  Thomson's  letter  supports  the 
NYSE's  efforts  to  shorten  the  settlement 
cycle  for  securities  transactions, 
Thomson  believes  that  the  NYSE  should 
amend  Rule  387.  which  requires  the  use 
of  the  faciUties  of  a  securities  depositor)' 
for  the  confirmation  and 
acknowledgement  of  all  DVP  or  RVP 
transactions  in  depositorv-eligible 
securities.  The  Commission  believes 
that  the  issue  raised  by  the  Thomson 
letter  need  not  be  resolved  prior  to  the 


"'LSI    S.C.  78f  (19881 

'  ■  The  Comniisitoa  te«ea;>c  jjuplaig  Ktile  I5c6- 
1  staled  that  "the  value  of  securities  po6ilUMis  can 
change  suddenly  causing  a  mat kel  participtinl  to 
default  on  unsettled  positioos.  Because  the  marLets 
are  interwoven  through  common  members,  default 
al  one  clearing  corporation  or  by  a  major  mark«t 
participant  or  end-user  cotrM  trigger  additional 
failures  resulting  in  risk  to  the  natioaal  eiearante 
and  settlement  system."  Securiltes Exchao^  Act 
Relea.se  No.  33023  (October  6.  I993I.  58  FK  52891. 


approval  of  the  NYSE's  proposed  rule 
change.  Discussions  regarding 
Thomson's  concerns  are  underway 
among  the  Commission.  Thomson,  and 
DTC.  DTC  has  submitted  a  rule  filing 
that  will  establish  a  linkage  between 
DTC  and  veiKlors  such  as  Thomson. «^ 
The  Commission  intends  to  consider 
whether  self-regulatory  organization 
rules  should  continue  to  preclude  use  of 
private  vendor  systems  for 
confirmation/affirmation  services  in 
DVP/RVP  trades.  However,  if  the 
NYSE's  proposed  rule  change  being 
approved  by  this  order  is  not  approved 
prior  to  the  June  7,  199.5.  effective  date 
of  Rule  15c6-l.the  NYSE  rules  will 
conflict  with  the  Commission  Rule 
15c6-l. 

The  Thomson  letter  suggests  that 
approval  of  the  proposed  rule  change 
without  amendments  to  Rules  387  raises 
competitive  concerns.  Under  the  Act. 
the  Commission's  responsibility  is  to 
balance  the  perceived  anticompetitive 
effects  of  a  regulatory  policy  or  decision 
against  the  purpose  of  the  Act  that 
would  be  advance  by  the  policy  or 
decisions  and  the  costs  associated 
therewith.  The  Commission  notes  that 
any  anticompetitive  effeiis  pointed  to 
by  Thomson  are  not  caused  by  the 
proposed  rule  change  being  approved  bv 
this  order  but  rather  by  an  existing 
NYSE  rule.  The  Commission  is 
reviewing  Thomson's  claim  but  does  not 
believe  that  approval  of  this  proposal 
will  itself  create  any  burdens  on 
competition.  Moreover,  as  discussed 
above,  the  rule  advances  fundamental 
purposes  under  the  Act.  namely  the 
efficient  clearance  and  settlement  of 
securities. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  NYSE's  proposal 
is  consistent  with  Section  6  of  the  Act." 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'<  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-94-40)  be  and  hereby  is 
approved  and  will  become  effective  on 
June  7.  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  tntfelegatett 
authority  ''' 

Margaret  H.  McFarland. 
Depij  ty  Secretary 
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(Rel««S«  No.  34-35510;  File  No.  SR-SCCP- 
94-07) 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Implementation  of 
a  Three-Day  Settlement  Standard 

March  17, 199.S. 

On  November  14,  1094.  the  Stock 
Clearing  Corporation  of  Philadelphia 
nied  a  proposed  rule  change  (File  No. 
SR-SCCP-94-07)  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  On  Det:eml)er  19,  1994. 
SCCP  filed  an  amendment  to  the 
proposed  rule  change.''  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  January  4.  1995.  to  solicit 
comments  from  interested  persons.'  As 
discussed  below,  this  order  approves 
the  proposed  rule  change. 

I.  Description 

In  October  1993.  the  Commission 
adopted  Rule  l.Sc6-l  under  the  Act  * 
which  establishes  three  business  days 
after  the  trade  date  ("T+3").  instead  of 
five  business  days  ("T+5"),  as  the 
standard  settlement  cycle  for  most 
securities  transactions.  The  rule  will 
become  effective  June  7, 199.').^  Several 
of  SCCP's  rules  are  interrelated  with 
settlement  time  frames.  The  purpose  of 
the  proposed  rule  change  is  to  amend 
SCCP's  rules  to  be  consistent  with  a  T+3 
settlement  standard  for  securities 
transactions. 

The  proposed  rule  change  amends 
Rule  18  ("insolvency").  Section  6  to 
provide  that  upon  the  insolvency  of  a 
participant,  no  contracts  pending 
settlement  up  to  and  including  T-t-l 
shall  be  settled  by  SCCP.  Rule  18, 
Section  7  is  amended  to  provide  that  on 
or  after  T-f2.  SCCP  will  buy  in  the 
securities  due  it  from  an  insolvent 
participant  and  will  sell  out  the 
securities  due  to  the  participant  from 
SCCP.  The  proposed  rule  change  also 
amends  Rule  40  ("Instruments  with 
Exercise  Privileges ")  to  state  that  a 
participant  is  advised  of  potential 
liability  based  on  its  short  value 
positions  on  its  CNS  projection  report 


•15  1I.S.C  r8s|b)(H)88). 

'Lflller  from  Shdron  S.  Mpi/Iit,  .SCCP,  Ki 
Chrislinf"  Sibille.  .Vnior  Ooiinwl.  Division  of 
Market  Regulation.  (.'onimiMJon  (I1<M:enib<)r  12. 
1994). 

-■Securities  Exchange  Act  Kelca.M>  No.  SSIS-I 
(December  27.  1994).  60  KK  519. 

♦17CFR  240.l5cb-l. 

^Securitiwi  Kxchange  Ai  I  Kfli'iiM'  Nos.  .11023 
(October  6,  1993),  .Sf)  FK  S289I  (onlrr  adnpting  Kulc 
15c6-l)and349S2  (Novpmber  9.  1994).  5't  KR 
S9I37  (changing  effective  (late  (rimi  junn  I.  199S. 
tolune7  I99S). 


Starting  on  the  se<  ond  business  day  after 
the  trade  date. 

SCCP  has  requested  that  the  proposed 
rule  change  be*:ome  effective  on  the 
same  date  as  Rule  LSiB-l.  Rule  l.'icfi- 
1  becomes  effective  on  June  7.  199.S.'' 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Se<;tion  1 7A  of  the  Act." 
Specifically.  Section  17A(b)(3)(F)» 
states  that  the  rules  of  a  clearing  agency 
must  be  designed  to  assure  the 
safeguarding  of  securities  and  hinds 
which  are  in  the  clearing  agency's 
custody  or  control  or  for  whit  h  it  is 
responsible  and  must  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  seturities 
transactions.  Several  of  SCCP  rules  are 
based  on  a  five  day  time  frame  for 
settlement  of  se<:urities  tran-sactions.  On 
June  7,  igO-S,  the  new  settlement  cycle 
of  T-f3  will  be  established  as  mandated 
by  the  Commission's  Rule  LScB-l.  As  a 
result.  SCCP's  current  rules  will  be 
inconsistent  with  the  Commission's 
rule.  This  proposal  will  amend  .SCCP's 
rules  to  harmonize  them  with  the 
Commission's  Rule  I5cf>-1  and  a  T+3 
settlement  cycle.  Further,  the  proposal 
amends  SCCP's  prot.ediires  for  dealing 
with  an  insolvent  participant  to  be 
consistent  with  a  T+3  .settlement  cycle. 
Thus,  the  proposal  enhances  SCCP's 
ability  to  safeguard  securities  and  funds 
in  its  custody  and  control  or  for  which 
it  is  responsible. 

III.  Conclusion 

For  reasons  stated  above,  the 
Commission  finds  that  SCCP's  proposal 
is  consistent  with  Section  17A  of  the 
Act.« 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-94-07)  be  and  hereby  is  approved 
and  will  become  effective  June  7.  199,5. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dnli-giitnd 
authority." 


"The  transition  from  five  day  srltlcmiTil  lo  thrw 
day  settlement  will  occur  over  a  four  dav  period. 
Friday,  )une  2,  will  be  the  last  trading  day  with  five 
business  day  settlement.  Monday.  |iine  S.  and 
Tuesday.  )une  6,  will  be  trading  davs  with  four 
business  day  settlement.  Wednesday,  June  7.  will  be 
the  first  trading  day  with  three  busines.s  day 
settlement.  As  a  result,  trades  from  |iinp  2  ><nd  liinr 
i  will  settle  on  Friday.  |une  9.  Trades  from  June  G 
and  lune  7  will  settle  on  Monday,  lune  12. 

'15  U.S.C.  789-1  (1988) 

•  15  U.S.C.  76q-l(b)(3)(F)  |l<)«8) 

••15U.S.C.  78q-l  (1988). 

'»15  U.S.C  78s(b)(2)  (1988). 
<<  17  OK  20O.3U<a)(12)  11994). 


Margaret  H,  McFarland, 

Dfpiilv  Secretary. 

IFK  D<K    95-7240  Filed  3-23-M5,  H  -IS  ..ml 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Kinark  Corporation, 
Common  Stock,  $0.10  Par  Value)  File 
No.  1-3920 

March  20,  1995. 

Kinark  Corporation  ("Company')  has 
filed  an  application  with  the  .Set  iiritii-s 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Ai  t  of 
1934  ("Act")  and  Rule  12d2-(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  (".Set  urit\ ') 
from  listing  and  registration  on  Iht- 
Pacific  Stock  Exchange,  Incorpornt»»(l. 
("PSE"). 

The  reasons  alleged  in  the  applii  atioii 
for  withdrawing  the  .Security  frnni 
listing  and  registration  include  the 
following: 

The  Board  of  Directors  of  the 
Company  (  "Board  ").  pursuant  to 
lawfully  delegated  authority, 
unanimously  approved  a  resoliitiuii  on 
September  21.  1994.  to  withdraw  iht- 
Company's  listing  on  the  PSE  and  to 
maintain  its  listing  and  registralioii  on 
the  American  Stock  Exchange,  hit  . 
CAmex").  The  decision  of  the  Board 
followed  a  study  of  the  matter,  :\i)d  was 
based  upon  the  belief  that  the  listing  t)ii 
the  PSE  was  no  longer  beneficial  to  the 
Company  because: 

( 1 )  The  dual  listing  of  the  Security  on 
the  PSE  and  Amex  was  no  longer  cost- 
effective  in  light  of  the  low  annual 
trading  volume  of  the  Security  on  the 
PSE; 

(2)  The  presence  of  a  substantial 
national  and  liquid  market  for  the 
,Security  on  Amex;  and 

(3)  The  continuing  need  for  the 
Company  to  reduce  the  costs  of  doing 
business  in  the  current  competitive 
environment  in  which  the  Company 
operates. 

Any  interested  person  may.  on  or 
before  April  10.  1995.  submit  by  iHtt-r 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  .Street 
N\V..  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  Iitiiis. 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

f  (It  th(?  Commission,  by  the  Division  of 
M.iilct  Regulation,  pursuant  to  ttelegcited 
.ititfmritv 
lonalhan  G.  Katz, 
S'-'crHtin,- 
\\R  Doc.  95-7319  Filed  3-2,V95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports.  Forms,  and  Recordkeeping 
Requirements 

AGEHCV:  Department  of  Transportation 
IDOT).  Office  of  the  Secretary, 
ACTION:  Notice, 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Fransportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
Chapter  35). 
DATES:  March  17.  1995. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10202. 
Washington.  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  plea.se  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
(  olleiJion  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson.  IRM  Strategies 
Division.  M-32.  Office  of  the  Secretary 
of  Transportation.  400  Seventh  Street. 
S.W..  Washington.  D.C.  20690.  (202) 
<fir,-4735. 

SUPPLEMENTARY  INFORMATION:  Section 
.1,1(17  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register.  listing  those 
information  irollection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
niul  approves  agency  submi.ssions  in 
nccordauce  with  ixiteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
I  ).MB  also  cxtnstders  pubHc  comments 


on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 

requests  were  submitted  to  OMB  on 

March  17.  1995: 

DOT  iVo.  4043. 

OMfi.Vo.  2120-0018. 

Admmhitmtmn:  Federal  Aviation 
Administration. 

T/f/p.  Certification  Procedures  for 
Products  and  Parts— FAR  21. 

Need  for  Information:  Title  49  USC  Part 
21.  Certification  Procedures  for 
Products  and  Parts,  implements  the 
provisions  of  Sections  49  USC 
40113(a).  44701.  44702(a),  and 
44702Cd)  of  Subtitle  VII.  Aviation 
Programs. 

Proposed  Use  of  FrtformatronrThe 
information  collected  will  be  used  to 
determine  compliance  and  applicant 
eligibility.  FAA  Airworthiness 
inspectors,  designated  inspectors, 
engineers,  and  destgneted  engineers 
review  the  required  data  submission 
to  determine  if  the  products  and 
manufacturing  facilities  comply  with 
the  applicable  requirements,  and  to 
determine  if  the  products  have  any 
unsafie  features. 

Frequency:  On  occasion. 

Burden  Estimate:  44.101  fxHirs. 

Respondents:  Aircraft  parts  designers, 
manufacturers  and  aircraft  owners. 

Forni(s):  FAA  Forms  8110-2,  8130-1, 
813{M>.  8130-9.  8130-12. 

Average  Burden  Hours  Per  Response:  48 
minutes  for  FAA  Form  8110-12;  12 
minutes  for  FAA  Form  8130-1;  42 
minutes  for  FAA  Form  8130-6;  42 
minutes  for  FAA  Form  8130-9;  15 
minutes  for  FAA  Form  8130-12. 

DOT  ATo,  4044.  , 

OM5  No.  2120-0573. 

Admirristrotivn:  Federal  Aviation 
Adminrsti-ation. 

Title:  Specie  1  Federal  Aviation 
Regulation — Special  Flight 
Authorization  for  Noise  Restricted 
Aircraft. 

Need  for  Information:  FAR  Part  91 .805 
prohibits  any  person  from  operating  a 
civil  subsonic  turbo<et  airplane  with  a 
maximum  weight  of  more  than  75.000 
pounds  to  or  from  an  airport  in  the 
United  States.  The  Airport  Noise  and 
Capacity  Act  of  1990  (49  USC  App. 
2157.  2158)  provides  for  the  operation 
in  the  United  States  ofotherwi.se 
restricted  Stage  2  aircraft  to  obtain 
modifications  to  meet  Stage  3  noise 
levels.  In  its  regulation  codifying  this 
provision  of  the  legislation,  the  FAA 
stated  thet  it  woukf  issue  a  Special 


Federal  Aviation  Regu'tetion  (SFAR) 
to  provide  procedures  far  special 
flight  authorizations  to  facilitate  these 
operations.  SFAR  64  permitted  certain 
operations  of  noise-restricted  aircraft 
without  a  formal  grant  of  exemption 
under  14  CFR  Part  11. 

Proposed  Use  of  Information:  Under 
SFAR  64.  operators  would  be  able  to 
apply  for  a  special  flight  authorization 
to  allow  limited  non-reveaue 
operations  at  specific  U.S.  airports 
without  going  through  the  long 
process  of  requesting  a  formal  grant  of 
exemption  under  14  CFR  Part  11. 

Frequency:  On  occasioa. 

Burden  Estimate:  38  hours. 

Respondents:  Operators  of  Stage  1  or 
Stage  2  aircraft. 

Formjs):  None. 

Average  Burden  Hours  Per  Response:  1 
hour  and  30  minutes. 

DOT  No:  W45. 

OMB  No:  2120-0085. 

Administration:  Federal  Aviation 
Administration. 

Title:  Certifications  and  Operations. 
Airplanes  having  a  Seating  of  20  or 
more  Passengers  or  a  Maximum 
Payload  Capacity  of  6.000  Pounds  or 
more. 

Need  for  Information:  Title  14  CFR  Part 
125  prescribes  requirements  for  teased 
aircraft,  aviation  service  firms  and  air 
travel  clubs. 

Proposed  Use  of  Information:  The  FAA 
reviews  the  submitted  information  to 
determine  compliance  and  applicant's 
eligibility. 

Frequencyr  On  occasion. 

Burden  Estimate:  29,445  hours. 

Respondents:  Those  seeking 
certification  under  FAR  Part  125 

Form(s):  None. 

Average  Burden  Hours  Per  Response:  60 
hours  for  application  for  operating 
certificate;  2  hours  for  amendment  of 
operations  specifications;  12  minutes 
for  flight  locating  requirements;  80 
hours  for  the  manual;  2  hours  and  30 
minutes  for  the  revision;  30  minutes 
to  request  to  the  FAA  that  an 
employee  be  designated  as  a  check 
pilot;  1  hour  and  30  minutes  to  report 
mechanical  irregularities;  15  minutes 
for  load  manifest  recordkeeping;  4 
hours  for  crewmember  recordkeeping; 
6  minutes  for  flight  release  form 
recordkeeping;  12  hours  per  aircraft 
for  maintenance  log  entries 
recordkeeping;  12  minutes  for  reports 
of  defects  or  unairworthy  conditions; 
6  minutes  for  airworthiness  release 
recordkeeping. 

DOT  No:  4046. 
O.VfBA/o.  2120-0075. 
Administration:  Federal  Aviation 
Administration. 
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TJ£/e.  Airport  Security— Part  107  of  the 
Federal  Aviation  Rexulations  (14  CFR 
Chapter  I.  Part  107). 

Need  for  Information:  Piihlic  Law  103- 
272.  Se<;fions  44901(a).  44903(b). 
44903(b)(3).  44903((:).  44938(b).  is 
implemented  in  FAR  Part  107, 

Proposed  Use  of  Information:  Airport 
security  programs,  training  records, 
screening,  bomb  threat,  and  arrest 
reports  are  needed  to  ensure 
protection  of  persons  and  property  in 
air  transportation  against  acts  of 
criminal  violence,  ensure  pas.senger 
screening  pro<:edures  are  effective  and 
that  information  is  available  to 
comply  with  Congressional  reporting 
requirements. 

Frequency:  Semi-annually. 

Burden  Estimate:  74.814  hours. 

Respondents:  Stale  and  lo<;al 
governments,  and  busines.ses. 

Form(s):  FAA  Forms  1650-7  and  1650- 
8. 

Average  Burden  Hours  Per  Response:  2 
hours. 

DOT  No:  4047. 

OMBA/o.  2115-0110. 

Administration:  U.S.  Coast  Guard. 

Title:  Vessel  Documentation. 

Need  for  Information:  The  collection 
and  recordkeeping  of  information 
concerning  the  documentation  of 
vessels  is  promulgated  in  the 
Shipping  Act  of  1916.  as  amended. 
Section  27  of  the  Merchant  Marine 
Act  of  1920.  as  amended,  and  46  USC 
Chapters  121,  125  and  313. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  establish 
the  eligibility  of  a  vessel  to:  (a)  be 
documented  as  a  "vessel  of  the  United 
States,"  (b)  engage  in  a  particular 
trade,  and/or  (c)  become  the  object  of 
a  preferred  ship's  mortgage.  Also, 
non-maritime  agencies  such  as  the 
Internal  Revenue  Service  rely  on  this 
information  in  determining  eligibility 
for  investment  tax  credits,  etc. 

Frequency:  On  o<:casion. 

Burden  Estimate:  50.442  hours. 

Respondents:  Vessel  owners, 
shipbuilders. 

Form(s):  CG  Forms  1258,  1261.  1270. 
1280.  1280A. 1280B. 1340.  1356. 
4593.  5542,  and  MA-899. 

Average  Burden  Hours  Per  Response:  30 
minutes  for  CG-1258;  30  minutes  for 
CG-1261;5  minutes  for  CG-1 280;  20 
minutes  for  CG-1 340;  20  minutes  for 
CG-1356;  10  minutes  forCG-4593;  10 
minutes  for  CG-5542;  15  minutes  for 
MA-899. 

Issued  in  Washington,  DC.  on  March  17. 
1995 

Paula  R.  Ewen. 

Manager.  IRM  Strvte)(ies  Division. 
IFR  Doc.  95-726,5  Filed  3-23-95;  8:45  ami 
8H.LJNQ  COM  4«10-«2-r 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March 
17,1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  502 1 1 . 

Date  filed:  March  15.  1995. 

Parties:  Members  of  the  International 
Air  Transport  As.sociation. 

Subject:  COMP  Telex  Reso  024f.  Local 
Currency  Fare  Changes — Zimbabwe. 

Proposed  Effective  Date  April  1. 
1995. 

Docket  Number:  50217. 

Date  filed:  March  17.  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Reso/C  0620  dated 
February  24.  1995.  Expedited  Composite 
Resos  r-1  to  r-15. 

Proposed  Effective  Dote:  expedited 
April  1.  1995. 
PaulHte  V.  T%ifiiM. 

Chief.  Documentary  Servxes  Division. 
IFR  Doc.  95-7353  Filed  .1-23-95;  8  45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  O  Dunng  the  Week 
Ended  March  17, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  pro<;edures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  50200 

Date  filed:  March  13,  1995. 

Due  Date  for  Answers.  Conformmg 
Applications,  or  Motion  to  Modify 
Scop*-  April  10.  1995. 

Description:  Application  of  United 
Air  Lines,  Inc..  pursuant  to  49  U.SC. 
Section  41101,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  Certificate  of 
Public  Convenience  and  Necessity  for 
authority  to  offer  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  points  in  the  United 
States  and  points  in  Canada,  subject  to 


the  condition  that  services  to 
Vancouver.  British  Columbia,  and 
Montreal.  Quebec,  must  be  separately 
authorized  until  February  24,  1997.  and 
services  to  Toronto,  Ontario,  must  b«! 
separately  authorized  until  February  24. 
1998. 

Docket  Number:  50204. 

Z)afe/i7ed.  March  14.  1995. 

Due  Date  for  Answers.  Confornunn 
Applications,  or  Motion  to  Modify 
Scope,- April  11.  1995. 

Description:  Application  of  Air 
Canada,  pursuant  to  49  U.S.C.  Se<  lion 
413404,  and  Subpart  Q  of  the 
Regulations,  requests  an  amended 
foreign  air  carrier  permit  which  would 
authorize  it  to  operate  scheduled  and 
non-scheduled  foreign  airtransport.ilion 
of  persons,  property,  and  mail:  Between 
any  point  or  points  in  Canada  to  any 
point  or  points  in  the  United  States  and 
beyond.  Beyond  authority  to  be 
operated  consistent  with  Annex  1. 
Section  3  of  the  Air  Transport 
Agreement.  Charter  authority  to  be 
operated  consistent  with  Annex  3  of  the 
Air  Transport  Agreement. 

Docket  Number:  50215. 

Dote /j/ed,  March  17,  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Srope;  April  14,  1995. 

Description:  Application  of 
Continental  Airlines,  inc..  pursuant  to 
49  use.  Section  41108  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
certificate  of  public  convenieni:e  and 
necessity  authorizing  it  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  am 
point  in  the  United  States  and  any  point 
in  Canada.  This  request  is  subject  to  the 
condition  that  service  at  Vancouver  and 
Montreal  must  be  separately  authorized 
for  a  period  of  two  years,  and  service  at 
Toronto  must  be  separately  authorized 
for  a  period  of  three  years,  consistent 
with  the  phase-in  provisions  for  those 
three  cities  in  the  U.S.  Canada  Air 
Transport  Agreement  signed  on 
February  24,  1995, 

Docket  Number:  50218. 

Date  filed:  March  17.  1995. 

Due  Date  for  Answers,  Conforminn 
Applications,  or  Motion  to  Modify 
Scope.  July  14.  1995. 

Description:  Application  of  Delta  Air 
Lines.  Inc.,  pursuant  to  49  U.S.C. 
Section  41110(a)  of  the  Act  and  Subpart 
Q  of  the  Regulations,  requests  that  the 
following  condition  be  added  to  its 
certificates  of  public  convenience  and 
necessity  for  Routes  27-F.  52,  114,  152. 
154,  158,  167,  178.  404.  515,  526,  .562. 
585.  586,  606,  616,  617.  618,  620,  622. 
and  630: 

Certificate  Condition: "{ )  The  holder 
may  combine  services  on  any  segment 


of  this  certificate  with  (1)  any  other 
segment  of  this  certificate.(2)  authority 
on  any  other  certificate  it  holds,  and/or 
(3)  any  exemption  it  holds  to  provide 
foreign  air  tran.sportation.  provided 
however,  that  such  operations  are  in 
compliance  with  all  applicable  treaties 
and  agreements  between  the  United 
States  and  other  countries." 
Paulelte  V.  Twine. 

Cbiff.  DcKtiinfnUiry Sfnites Division. 
jFK  n<H:.  ^).'i-7;i.=iJ  Filod  .t-2;»-95:  8:4.S  ami 
BILLING  COOE  4910-62-P 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  95-17;  Notice  2] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1985 
Hobson  Horse  Trailers  Are  Eligible  for 
Importation;  Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Correction  to  notice  of  receipt  of 
petition  for  decision  that 
nonconforming  1985  Hobson  horse 
trailers  are  eligible  for  importation. 

SUMMARY:  This  document  corrects  a 
notice  published  Wednesday.  March  15, 


1995  (60  FR  14053)  announcing  receipt 
by  NHTSA  of  a  petition  for  a  decision 
that  a  1985  Hobson  horse  trailer  that 
was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States,  The  notice  incorrectly  identified 
the  vehicle  as  a  "Dobson"  horse  trailer. 
The  vehic:le  should  have  been  properly 
identified  as  a  "Hobson"  horse  trailer. 

Authority:  49  l'  S  C  30141  (a)(l)(Bj  and 
(hit  1 ).  49  CFK  593.8:  delegations  of  authoritv 
at  49  CFK  150  and  .SOI. 8. 

Issued  on  March  20.  1995. 

Harry  Thompson, 

Acting  Dirf-'tnr.  Office  of  Vehicle  Safety 
Compliance. 

IFK  Doc  95-7267  Filed  3-23-95;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authoritv  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2439),  Executive  Order  12047  of  March 


27.  1978  (43  FR  13359.  March  29. 1978). 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  |uly  2.  1985).  I 
hereby  determine  that  the  objects  in  the 
exhibit,  "Assyrian  Origins:  Discoveries 
at  Ashur  on  the  Tigris;  Antiquities  in 
the  Vorderasiatisches  Museum.  Berlin." 
(see  list) '  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender,  Lalso  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  Metropolitan  Museum  of  Art.  New 
York,  New  York  from  on  or  about  May 
2  to  on  or  about  August  13,  1995.  is  in 
the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  March  17.  1995. 
Les  fin. 

General  Counsel. 
IFR  Doc,  95-7283  Filed  3-2:»-95;  8:45  ami 
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'  A  copy  of  this  list  nuy  be  obidined  bv 
coiTtacting  Ms.  Neila  Sheahan  of  the  Office  of  I'np 
General  Counsel  of  LJSI.A,  The  telephone  number  is 
202/619-5030.  and  the  address  is  Room  700.  U.S. 
Informaiion  Agency.  301  4ih  Streel.  SU'.. 
Washington.  IX:  20547 
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This  section  of  the  FEDERAL  REGISTER 
contains  notces  ol  meeiings  pubhshod  under 
the  "Government  tn  the  Sunshine  Act"  (Pub. 
L  94-409)  5  use.  552b(e)(3). 


FEDERAL  OEPOSTT  INSURANCE 
CORPORATION 

Notice  of  a  Ciiange  in  Subject  M.iltnr  of 
Agency  Mf^ting 

Pursuuil  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552h(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  hf.ld  at  10:00  a.m.  on  Tuesday, 
March  21.  1995,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Vice  Chairman  Andrew  C.  Hove.  Jr., 
seconded  by  Mr.  Stephen  R.  Stcinbrink, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Director 
Jonathan  L  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  and 
Chairman  Ricki  Tigert  Hc-lfer,  that 
Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
a  memorandum  and  resolution 
regarding  proposed  amendments  to  Part 
325  of  the  Corporation's  rules  and 
regulations,  entitled  "Capital 
Maintenance,"  which  would,  in 
impiementin;^  section  208  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
have  the  effect  of  lowering  the  capital 
requirt;ment  for  small  business  loans 
and  lea.ses  on  personal  property  that 
have  been  transferred  with  recourse  by 
qualified  insured  depository 
institutions. 

By  the  same  majority  vott?,  tho' Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated.  March  21,  1995. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Acting  Depu  ty  ExtKutive  Secrvtary 
IFR  Doc.  9S-7464  Filed  3-22-9.'>:  2:48  ami 
BILUNO  COOC  •714-01-M 


FEDERAL  DEPOSrr  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 


at  11:13  a.m.  on  Tuesday,  March  21. 
1995.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Re(M>'ts  of  the  Office  of  lnsp«:lor  (JeiMral. 
Matters  relating  to  the  Corporation's 
I  orporale  and  supervisory  acti\ilie<i. 

in  calling  the  meeting,  the  Board 
deterniined.  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Lirector, 
Office  of  Thrift  Supervision),  seconded 
by  Vice  Chairman  Andrew  C.  Fiove,  Jr.. 
concurrnd  in  by  Mr.  Stephen  R. 
Steinbrink,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Tigert  Heifer,  that 
Corpoiation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (( )(4). 
(c)(6).  (c)(8).  (c)(9)lA){ii).  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(2). 
(c)(4),  (c)(b).  (c)(8).  (.:)(9)(A)(ii).  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W..  Washington. 
DC.  ' 

Dut.!d:  .Man,h21.  1905. 
FedernI  Deposit  Insurance  Otrpomtion. 
PattJ  C  Fox. 

Actiiifj  Deputy  Exerutive  Sr^rftary. 
IFR  Dot.  9.'>-7465  Filed  3-22-95:  2  48  pml 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  60  I'R  144»4. 

March  17. 19'J5. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  a.m..  Wednesday, 

March  22. 1995. 

CHANGES  IN  THE  MEETING:  Addition  of  the 

following  closed  item(s)  to  the  meeting: 

Proposals  to  manage  Federal  Reserve 
Sy>ilem  foreign  currency  reserves. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 


Dated  Man.h  22.  199.S. 
lennifer  |.  |ohnson. 

Deputy  Secretary  of  the  Boord. 

jFK  D«x:  95-7517  Filed  3-22-95;  3:00  pm) 

BILUMG  CODE  KlO-Of-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  am  .  Wednesday. 
March  29.  1995. 

PLACE:  Mari  iner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  .Streets, 
N.W..  Washington,  DC.  20551 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1   Proposed  acqwisition  of  computer 
equipment  within  the  Federal  Reserve 
System.  (This  item  was  originally  announi;«d 
for  a  closed  meeting  on  March  27,  1995.) 

2.  Propoced  acqtiisitioQ  of  computer 
equipment  within  the  Federal  Reserve 
System. 

3.  PF.rsonnul  ackioos  (appcintmenls. 
promotions,  a&sigamenta,  reassignment*,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  &om  a 
prt-viously  annoiin':ed  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-32C4.  You  mcy  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  a.nd  bank 
holding  company  applications 
scheduled  for  the  meeting. 

dated:  Y.anb  22.  1995. 
lennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Dot.  95-7424  Filed  3-22-95;  10:U5  ami 
BILUNG  COOE  m(M)1-P, 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Meeting 

TIME  AND  DATE:  1:30  p.m.,  Wednesday. 

Miirt  h  29,  1995. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street.  Alexandria. 

Virginia  22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1.  hisurance  Fund  Report. 
MATTERS  TO  BE  CONSIOERED: 

1.  Approval  of  Minutes  of  Previous  Op«-n 
Meetings. 


2.  Request  from  State  of  Michigan  for 
Exemption  under  Section  701.21(h),  NCUA's 
Rules  and  Regulations,  Meml)er  Business 
Loans. 

3.  ProfKJsed  Rule:  Amendments  to  Section 
701.21(c)(8),  NCUA's  Rules  and  Regulations, 
Prohibited  Fees. 

4.  Proposed  Rule:  Amendments  to  Part  704, 
NCUA's  Rules  and  Regulations,  Corporate 
Credit  Unions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board. 
Telephone  (703) 518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  95-7453  Filed  3-22-95;  11:41  ami 

BILUNO  COOE  7S3S-01-M 


SECURniES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  27.  1995. 

Closed  meetings  will  be  held  on 
Monday.  March  27.  1995.  at  9:45  a.m. 
and  on  Wednesday.  March  29.  1995. 
following  the  9:00  a.m.  open  meeting. 
Open  meetings  will  be  held  on  Tuesday. 
March  28.  1995  at  10:00  a.m.  and  on 
Wednesday  March  29.  1995.  at  9:00 
a.m..  in  Room  1C30. 


Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  (^neral  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9){A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday.  March 
27. 1995.  at  9:45  a.m..  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

The  subject  matter  for  the  open 
meeting  scheduled  for  Tuesday.  March 
28. 1995.  at  10:00  a.m..  will  be: 

Consideration  will  be  given  to  whether  to 
seek  public  comment  on  how  to  improve  the 
disclosure  of  risk  by  mutual  funds  and  other 
management  investment  companies. 
Consideration  will  be  given  to  whether  to 


request  comment  on  a  variety  of  means  for 
improving  risk  disclosure,  including 
narrative  descriptions,  numerical  measures  of 
risk,  graphs,  and  tables.  For  further 
information,  please  contact  Roseanne  Harford 
at  (202)  942-0689. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
March  29. 1995.  at  9:00  a.m.,  will  be: 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  Patricia  A.  Johnson,  former 
branch  manager  of  Beverly  Hills  office  of 
Paine  Webber,  Inc.,  ("Paine  Webber")  from 
an  administrative  law  judge's  initial  decision. 
For  further  information,  please  contact  Elise 
C.  Fuchsman  at  (202)  942-0853. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
March  29. 1995.  following  the  9:00  a.m. 
open  meeting  will  be: 

Post  oral  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items:  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  22,  1995. 
Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  95-7444  Filed  3-22-95;  11:13  ami 
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Part  II 

Federal  Emergency 
Management  Agency 

44  CFR  Part  354 

Fee  for  Services  To  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  Program;  Final  Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  354 
RIN  3067-AC10 

Fee  for  Services  To  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  Program 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
policies  and  administrative  basis  for 
FEMA  to  assess  fees  from  the  Nuclear 
Regulatory  Commission's  (NRC) 
licensees  to  recover  the  full  amount  of 
the  appropriated  funds  obligated  by 
FEMA  to  provide  services  for  offsite 
radiological  emergency  planning  and 
preparedness  for  FY  (FY)  1995. 
EFFECTIVE  DATE:  This  rule  is  effective 
March  24.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Marie  T.  SuPrise,  Chief.  State  and 
Local  Regulatory  Evaluation  and 
Assessment  Branch.  Exercises  Division. 
Preparedness,  Training,  and  Exercises 
Directorate.  Federal  Emergency 
Management  Agency.  500  C  Street  SW.. 
Washington,  DC  20472.  (202)  646-4065. 
SUPPLEMENTARY  INFORMATION:  On  March 
6,  1991,  FEMA  published  in  the  Federal 
Register  (56  FR  9452-9459)  a  final  rule, 
44  CFR  part  353.  that  established  a 
structure  for  assessing  and  collecting 
user  fees  from  NRC  licensees.  Under  44 
CFR  part  353,  Radiological  Emergency 
Preparedness  (REP)  services  provided 
by  FEMA  personnel  and  FEMa 
contractors  were  reimbursable  only  if 
these  services  were  site-specific  in 
nature  and  directly  contributed  to  the 
fulfillment  of  emergency  preparedness 
requirements  needed  for  licensing  by 
the  NRC  under  the  Atomic  Energy  Act 
of  1954,  as  amended.  Although  FEMA  is 
publishing  a  new  approach  for  the 
assessment  and  collection  of  fees  from 
licensees  for  FY  1995.  part  353  remains 
in  effect  and  will  apply  in  any 
subsequent  fiscal  year  for  which  FEMA 
is  not  authorized  to  collect  user  fees  for 
generic  services. 

Public  Law  102-389.  October  6.  1992. 
106  Stat.  1571-1619.  expanded 
reimbursable  REP  Program  activities  by 
authorizing  FEMA  to  charge  licensees  of 
commercial  nuclear  power  plants  fees  to 
recover  the  full  amount  of  the  funds 
anticipated  to  be  obligated  for  FEMA's 
REP  Program  for  FY  1993.  On  July  1. 
1993,  FEMA  published  in  the  Federal 
Register  (58  FR  35770-35775)  an 
interim  rule.  44  CFR  part  354,  to 
establish  and  set  forth  the  policies  and 


administrative  basis  for  assessing  and 
collecting  these  fees.  FEMA  reserved  the 
option  of  reissuing  or  amending  part 
354  for  other  fiscal  years  provided  that 
appropriate  authority  was  enacted. 
Public  Law  103-124.  September  23. 
1993.  107  Stat.  1297.  directed  FEMA  to 
continue  assessing  and  collecting  fees  to 
recover  the  full  amount  of  the  funds 
anticipated  to  be  obligated  for  FEMA's 
REP  Program  for  FY  1994.  In  addition, 
the  Administration  proposed  to  assess 
such  fees  for  subsequent  fiscal  years. 

Using  the  methodology  established  by 
the  interim  rule.  44  CFR  part  354,  the 
final  hourly  user  fee  rate  for  FEMA 
personnel  during  FY  1993  was 
calculated  at  $122.88.  On  December  13, 

1993.  a  notice  to  this  effect  was 
published  in  the  Federal  Register  (58 
FR  65274).  The  notice  also  explained 
that  FEMA  would  not  publish  a  final 
rule  at  that  time,  pending  a 
reconsideration  of  the  methodology 
used  for  FY  1993.  taking  into 
consideration  the  comments  received  on 
interim  rule  44  CFR  part  354.  The 
methodology  established  by  the  interim 
rule  44  CFR  part  354  was  continued  in 
effect  for  FY  1994  by  notice  in  the 
Federal  Register  (59  FR  26350) 
published  May  19.  1994.  Using  the 
methodology  established  by  the  interim 
rule,  the  final  hourly  user  fee  rate  for 
FEMA  personnel  during  FY  1994  was 
calculated  at  $120.79.  On  November  28. 

1994.  a  notice  to  this  effect  was 
published  in  the  Federal  Register  (59 
FR  60792-60793). 

On  July  27.  1994,  FEMA  published  a 
proposed  rule,  44  CFR  part  354,  in  the 
Federal  Register  (59  FR  38306).  This 
proposed  rule,  predicated  upon 
Congress  passing  the  authorizing 
legislation,  would  establish  fees  for  FY 
1995  assessed  at  a  flat  rate  based  on 
fiscal  year  budgeted  funds  for  REP 
Program  services  performed  by  FEMA 
personnel  and  FEMa  contractors 
whether  or  not  these  services  directly 
support  NRC  licensing  requirements. 
Public  comments  on  this  proposed  rule 
were  solicited. 

Under  FEMA's  appropriation  for  FY 

1995.  Public  Law  103-327.  September 
28. 1994, 108  Stat  2323-2325.  the 
Congress  authorized  FEMA  to  assess 
and  collect  fees  from  Nuclear  Regulatory 
Commission  (NRC)  licensees  to  recover 
approximately,  but  not  less  than,  100 
per  centum  of  the  amounts  anticipated 
by  FEMA  to  be  obligated  for  its 
Radiological  Emergency  Preparedness 
(REP)  Program.  This  appropriations  act 
further  required  the  Director  of  FEMA  to 
promulgate,  through  rulemaking,  a  fair 
and  equitable  methodology  for  the 
assessment  and  collection  of  fees 
applicable  to  persons  subject  to  FEMA's 


radiological  emergency  preparedness 
regulations.  Public  Law  103-327  grants 
authority  for  these  user  fees  to  be 
assessed  and  collected  for  fiscal  year 
1995  services  only.  Although  the  final 
rule  44  CFR  part  354  is  restricted  to  FY 
1995.  FEMA  reserves  the  option  of 
reissuing  or  amending  part  354  for  other 
fiscal  years  provided  that  appropriate 
authority  is  enacted. 

Under"  final  rule  44  CFR  part  354, 
fiscal  year  budgeted  funds  for  REP 
Program  services  performed  by  FEMA 
personnel  and  FEMA  contractors  will  be 
recovered  whether  or  not  these  services 
directly  support  NRC  licensing 
requirements.  Fees  for  FY  1995  will  be 
assessed  using  a  historically-based 
methodology  in  which  two  components, 
a  site-specific,  biennial  exercise-related 
component  and  a  flat  fee  component, 
are  calculated  for  each  site.  Final  rule  44 
CFR  part  354  specifies  this  historically- 
based  approach  to  the  methodology  in 
lieu  of  the  flat  fee  approach  described  in 
the  proposed  rule  44  CFR  part  354 
published  in  the  Federal  Register  on 
July  27,  1994,  based  upon  the  numerous 
public  comments  received  in  response 
to  the  proposed  flat  fee  methodology 
and  supported  by  the  results  of  a 
comparison  of  different  user  fee 
methodologies  using  actual  data  for  FYs 
1993  and  1994. 

The  historically-based  methodology 
contains  elements  of  the  fiat  fee 
methodology  and  of  the  Nuclear 
Management  and  Resources  Council 
(NUMARC).  now  Nuclear  Energy 
Institute  (NEI).  methodology,  which  was 
described  in  the  proposed  rule  44  CFR 
part  354.  The  historically-based 
methodology  responds  to  commenters 
who  objected  to  the  flat  fee's  lack  of  site- 
specific  considerations  and 
accountability  by  factoring  in  site- 
specific  information  relating  to  the 
majority  of  site-specific  activities,  i.e. 
plume  pathway  emergency  planning 
zone  (EPZ)  biennial  REP  exercises.  At 
the  same  time,  the  historically-based 
methodology  preserves  many  of  the 
benefits  of  a  flat  fee  methodology, 
specifically:  (1)  The  ability  to  provide 
each  licensee  with  a  bill  early  in  the 
fiscal  year,  thus  facilitating  the 
licensee's  planning  and  budgeting 
process  by  greatly  increasing  the 
predictability  of  the  Ucensee's  bill;  (2) 
the  ability  of  States  and  licensees  to 
request  needed  technical  assistance;  (3) 
the  earlier  deposit  of  funds  in  the  U.S. 
Treasury,  thus  benefiting  the  U.S. 
taxpayer;  and  (4)  a  reduction  of  the 
FEMA  resources  required  to  track 
administrative  costs,  thus  making  the 
accounting  and  billing  process  more 
efficient  and  cost-effective  for  the 
Government  and  freeing  up  scarce 


FEMA  resources  for  other  REP  Program 
activities.  In  addition,  the  historically- 
based  methodology  provides  a 
compromise  approach  that  ensures 
fairness  and  equitability  in  the  billing. 

Under  section  354.4.  Assessment  of 
Fees,  the  determination  of  costs  is 
divided  into  three  categories:  site- 
specific,  biennial  exercise-related  FEMA 
personnel  costs;  site-specific,  biermial 
exercise-related  FEMA  contractor  costs; 
and  remaining  costs,  i.e.,  the  flat  fee 
component. 

FEMA's  services  primarily  are 
provided  in  support  of  a  Memorandum 
of  Understanding  (MOU)  between  the 
NRC  and  FEMA  published  on 
September  14, 1993  (58  FR  47996).  and 
regulations  issued  by  both  FEMA  (44 
CFR  parts  350.  351.  and  352)  and  the 
NRC  (10  CFR  parts  50  and  52). 

Radiological  emergency  response 
plans  and  exercises  are  evaluated  using 
joint  FEMA-NRC  criteria.  NUREG- 
0654/FEMA-REP-l.  Revision  1  and 
Supplement  1.  When  State  and  local 
govenunents  do  not  participate  in  the 
development  of  an  emergency  plan,  the 
licensee  may  submit  a  licensee  offsite 
plan  to  the  NRC.  Pursuant  to  the  MOU, 
the  NRC  can  request  that  FEMA  review 
a  licensee  offsite  plan  and  provide  its 
assessments  and  findings  on  the 
adequacy  of  such  plans  and 
preparedness  evaluated  under 
Supplement  1. 

All  funds  collected  under  this  rule 
will  revert  to  the  United  States  Treasury 
to  offset  appropriated  funds  obligated  by 
FEMA  for  its  REP  Program.  The 
Department  of  the  Treasury  requested 
that  the  user  fee  rule  provide  for  the  use 
of  electronic  billing  and  payment 
mechanisms.  FEMA  worked  with  the 
E)epartment  of  the  Treasury  to  effect 
these  procedures  and  now  provides  for 
payment  of  bills  by  electronic  transfers 
through  Automated  Clearing  House 
(ACH)  credit  payments.  The  Department 
of  the  Treasury  recently  revised 
publication  l-TFM  6-8000  to  require, 
under  section  8025.30,  all  funds  to  be 
collected  by  electronic  funds  transfer 
when  such  collection  would  be  cost- 
effective,  practicable,  and  consistent 
with  ciurent  statutory  authority. 

Discussion  of  Comments  on  Proposed 
Rule 

In  response  to  FEMA's  request  for 
public  comments  in  connection  with  the 
Federal  Register  publication  of  the 
proposed  final  rule,  44  CFR  part  354, 
FEMA  received  comments  from  80 
individuals  representing  32  utilities, 
one  Federal  agency,  one  industry 
association.  33  members  of  Congress 
(some  commenting  via  multi-signatory 
letters),  two  State  Governors,  eight  State 


emergency  management  agencies,  two 
public  service  commissions  and  one 
private  citizen. 

Comment.  A  number  of  utiUties, 
Members  of  Congress,  and  State 
representatives  commented  that  a 
methodology,  such  as  NUMARC's 
proposed  methodology,  with  a  site- 
specific  element  is  more  equitable  than 
the  flat  fee  and  should  be  adopted. 

Discussion.  FEMA  considered  the 
comments  received  in  support  of  the 
inclusion  of  site-specific  charges  in  the 
user  fees,  balanced  against  the  many 
benefits  of  a  methodology  that  did  not 
require  the  distinction  between  site- 
specific  and  generic  REP-related 
activities.  FEMA  also  used  actual  FYs 
1993  and  1994  data  to  calculate  and 
analyze  the  bills  that  would  have 
resulted  using  the  current  methodology, 
the  flat  fee.  the  NUMARC  proposed 
methodology,  and  the  historically-based 
methodology.  The  results  support  the 
historically-based  methodology  as  a  fair 
and  equitable  method  for  determining 
user  fees.  FEMA  concluded  that,  by 
changing  the  flat  fee  methodology  to 
include  a  site-specific,  plume  pathway 
EPZ  biennial  exercise-related 
component,  the  methodology  contained 
in  the  final  rule  would  be  fair  and 
equitable  and  yet  retain  many  of  the 
benefits  of  the  flat  fee  while  still 
responding  to  the  concerns  of 
proponents  of  a  methodology  with  a 
site-specific  element. 

Response.  FEMA  has  changed  the  flat 
fee  methodology  to  one  that  includes  a 
site-specific  component  that  factors  in 
plume  pathway  EPZ  biennial  REP 
exercise-related  activities. 

Comment.  A  number  of  the  utilities 
and  some  public  officials  expressed 
their  strong  support  of  the  flat  fee 
methodology,  reiterating  the  benefits 
cited  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  proposed  rule.  Many 
supporters  also  stated  that  site-specific 
oriented  methodologies  had  resulted  in 
disproportionately  large  fees  to  some 
utilities  and  that  the  flat  fee  remedied 
this  inequity. 

Discussion.  FEMA  considered 
comments  submitted  in  support  of  the 
flat  fee  and  concluded  that  the 
historically-based  methodology 
contained  in  the  final  rule  preserves 
many  of  the  benefits  cited  by 
proponents  of  the  flat  fee  while 
responding  to  the  concerns  expressed  by 
commenters  who  opposed  the  flat  fee. 

Response.  The  final  rule  changes  the 
methodology  from  a  flat  fee  approach  to 
a  methodology  that  has  a  flat  component 
and  a  historically-based,  site-specific 
component  reflecting  plume  pathway 
EPZ  biennial  exercise  activities. 


Comment.  Several  utilities 
commented  that  the  user  fee  rule  covers 
services  whether  or  not  they  directly 
support  NRC  commercial  nuclear  power 
plant  licensing  requirements  and  stated 
that  utilities  should  not  be  charged  for 
services  that  fall  outside  the  area  of 
nuclear  regulation,  including 
Department  of  Defense  (DOD)  and 
Department  of  Energy  (DOE)  facilities, 
as  well  as  other  NRC  licensed  facilities. 

Discussion.  The  FEMA/NRC 
Memorandum  of  Understanding  allows 
the  NRC  to  request  FEMA  REP  Program 
support,  as  necessary,  for  NRC  licensees 
other  than  those  for  commercial  nuclear 
power  plants.  Since  the  potential  exists 
for  the  NRC  to  request  such  REP 
Program  support  for  other  licensees,  the 
rule  is  not  limited  to  10  CFR  part  50 
licensees.  At  this  time,  however,  FEMA 
is  assessing  fees  only  for  licensees  of 
commercial  nuclear  power  plants,  since 
activities  involving  other  licensees  have 
been  very  limited  or  non-existent  and 
are  expected  to  remain  so  and  the  NRC 
has  not  requested  FEMA  assessment  and 
findings  on  the  adequacy  of  offsite 
planning  and  preparedness  for  these 
Ucensees.  With  respect  to  DOD  and  DOE 
facihties,  44  CFR  part  354  appUes  only 
to  NRC  hcensed  facilities,  not  to  DOE 
and  DOD  facihties. 

Response.  No  change  is  necessary 
because  current  language  in  this  rule  is 
not  limited  to  10  CFR  part  50  NRC 
commercial  nuclear  power  plant 
Ucensees  and  is  not  intended  to  be  so 
limited. 

Comment.  Several  utilities  and  many 
Members  of  Congress  and  State  officials 
commented  that  the  flat  fee  is  not  fair 
and  equitable  since  it  does  not  reflect 
the  actual  costs  inciured  or  expended 
on  the  beneficiary  and  because  it 
increases  some  fees  without  an  increase 
in  service. 

Discussion.  The  methodology 
s(>ecified  in  final  rule  44  CFR  part  354 
contains  a  site-specific  exercise 
component,  which  does  reflect  actual 
costs  historically  expended  on  the 
beneficiary.  Since  exercise  activities 
constitute  the  majority  of  site-specific 
REP  activities,  if  services  in  support  of 
site-specific  exercise  activities  were  to 
increase  or  decrease,  that  change  would 
be  reflected  in  future  user  fees  for  that 
site. 

Response.  Changes  made  to  the  nde 
respond  to  the  intent  of  the  comment. 

Comment.  Many  utiUties.  Members  of 
Congress,  and  State  officials  commented 
that  the  flat  fee  is  charged  to  all  plants 
regardless  of  size,  population  density  of 
the  surrounding  area,  or  number  of 
governmental  jurisdictions  and  that  this 
places  an  unfair  share  of  the  cost  of 
FEMA  services  on  the  customers  of 
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utilities  in  less  urban  areas  and  areas 
with  fewer  governmental  jurisdictions. 

Discussion.  The  methoaology 
specihed  in  the  Bnal  user  fee  rule 
includes  a  site-speciHc  exercises 
component.  Since  site-specific  exercises 
reflect  differences  in  EPZ  populations 
and  number  of  jurisdictions,  and  since 
exercises  represent  the  majority  of  site- 
specific  REP  Program  activities,  the 
methodology  specified  in  final  rule  44 
CFR  part  354  does  account  for  these 
factors. 

Response.  The  change  fi-om  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  exercise 
component  responds  to  this  comment. 

Comment.  One  utility  commented 
that  sections  354.2(a)  and  354.3(d)(1) 
refer  to  a  "license  to  decommission"  a 
conunercial  nuclear  power  plant.  Since 
such  an  NRC  license  does  not  exist, 
references  to  this  license  should  be 
deleted. 

Discussion.  FEMA  agrees  with  this 
comment. 

Response.  References  to  a  "license  to 
decommission"  have  been  deleted  from 
sections  354.2(a)  and  354.3(d)(1). 

Comment.  One  utihty  commented 
that  secUons  3S4.2(b)  and  354.3(d)(2) 
should  be  clarified  to  limit  the 
regulation's  applicability  to  only  those 
possession-only  licensees  that  have 
neither  requested  nor  received  an 
exemption  fi^m  NRC  10  CFR  50.54(q) 
requirements  concerning  offsite 
radiological  emergency  response 
plaiming. 

Discussion.  It  is  appropriate  to 
exclude  possession-only  licensees  that 
have  received  an  exemption  from  offsite 
radiological  emergency  response 
planning.  However,  it  would  be 
inappropriate  to  exclude  possession- 
only  licensees  that  have  requested,  but 
not  yet  received,  this  exemption. 

Response.  The  phrase  "with  the 
exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements"  has  been 
added  to  sections  354.2(b)  and 
354.3(d)(2). 

Comment.  One  utility  commented 
that  section  354.4(b),  now  section 
354.4(e),  should  be  revised  to  clarify  the 
reference  to  FEMA  closing  out  the 
"official  docket,"  since  there  is  no 
formal  mechanism  for  officially  closing 
out  the  FEMA  docket  for  a  plant. 
Suggested  replacement  language 
includes  the  phrase  "Commencing  from 
the  date  of  receipt,  user  fees  will  no 
longer  be  assessed  for  that  site." 

Discussion.  The  reference  to  a  FEMA 
official  docket  has  been  deleted.  The 
substitute  language  suggested  by  the 
commenter  is  acceptable,  with  the 
exception  of  the  phrase  "from  the  date 


of  receipt."  Since  the  user  fees  for  a 
particular  fiscal  year  will  not  be 
prorated  to  cover  just  a  poriion  of  that 
year,  the  assessment  of  user  fees  for  the 
discontinued  plant  would  cease  at  the 
end  of  the  fiscal  year  in  which  the  plant 
was  exempted  by  the  NRC. 

Response.  The  following  language 
was  added  to  section  354.4(e):  "Upon 
receipt  of  a  copy  from  the  NRC  of  the 
NRC-approved  exemption  to  10  CFR 
50.54(q)  requirements  stating  that  offsite 
radiological  emergency  planning  and 
preparedness  is  no  longer  required  at  a 
particular  commercial  nuclear  power 
plant  site,  FEMA  will  discontinue  REP 
Program  services.  Commencing  at  the 
begiiming  of  the  next  fiscal  year,  a  user 
fee  will  no  longer  be  assessed  for  that 
site." 

Comment.  One  utility  commented 
that  FEMA  should  consider  future 
changes  to  the  regulation  that  would 
reduce  or  remove  generic  costs 
associated  with  REP  Program  activities 
(such  as  program  administration,  poUcy 
and  guidance  development,  research, 
etc.)  from  the  fee  base,  since  these  costs 
are  associated  with  the  broader  societal 
benefits  of  the  REP  Program  and  benefit 
the  State  and  local  governments  as  well 
as  the  licensees. 

Discussion.  These  generic  activities 
are  carried  out  sf>ecifically  to  support 
the  offsite  activities  of  the  NRC's 
licensing  requirements  that  govern  the 
conunercial  nuclear  power  plants. 
Therefore,  despite  a  possible  broader 
benefit,  it  is  appropriate  for  the  nuclear 
power  plant  utilities  to  be  charged  for 
REP  Program  generic  activities. 

Response.  No  change. 

Comment.  One  utility  commented 
that  requiring  utilities  to  pay  the  user 
fee  in  the  month  of  December 
(beginning  after  FY  1995)  places  an 
undue  hardship  on  most  utilities.  It 
recommended  that  bills  be  sent  out  in 
December  with  payment  allowed  in 
December  or  January. 

Discussion.  Inasmuch  as  possible, 
FEMA  intends  to  send  out  the  user  fee 
bills  in  December  of  the  appUcable 
fiscal  year  for  payment  in  either 
December  or  January,  in  order  to 
provide  more  payment  flexibility  to  the 
licensees. 

Response.  FEMA  will,  to  the  extent 
possible,  send  out  the  user  fee  bills  in 
December  of  the  applicable  fiscal  year. 

Comment.  Several  utilities 
commented  that  the  flat  fee  places  an 
unfair  burden  on  those  utilities  that 
have  invested  in  and  worked  closely 
with  State  and  local  offsite  radiological 
emergency  response  organizations  to 
establish  highly  effective  programs  that 
require  minimal  FEMA  interaction  to 
monitor  and  assess. 


Discussion.  The  proposed  flat  fee 
methodology  has  been  changed  to  the 
historically-based  methodology  that 
factors  in  a  site-specific,  plume  pathway 
EPZ  bieimial  exercise  component.  This 
methodology  does  recognize  State  and 
local  organizations'  efficiencies  in  REP 
plaiuiing  and  preparedness  insofar  as 
many  of  these  efficiencies  are  reflected 
in  site-specific,  plume  pathway  EPZ 
biennial  exercise  activities. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific,  plume  pathway 
EPZ  bieimial  exercise  component 
responds  to  this  comment. 

Comment.  A  number  of  utilities. 
Members  of  Congress,  State 
representatives,  and  the  industry 
organization  commented  that  the 
recovery  of  budgeted  funds  prior  to 
expenditure  and  the  use  of  a 
methodology  that  does  not  take  site- 
specific  activities  into  consideration 
fails  to  provide  accountability  and  the 
desire  to  maximize  the  efficient  use  of 
resources,  e.g..  evaluators. 

Discussion.  The  addition  of  the  site- 
specific  exercise  component  allows  for 
exercise  costs,  including  costs  for 
exercise  evaluators.  to  be  factored  in 
based  on  historical  costs.  FEMA's  desire 
to  maximize  the  efficient  use  of  REP 
Program  resources  is  based  primarily  on 
the  necessity  of  protecting  the  health 
and  safety  of  FEMA's  ultimate 
customers,  i.e.,  the  State  and  local 
govenunents  and  the  people  they 
represent,  not  upon  accountability  to 
the  licensees. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  component 
responds  to  this  comment. 

Comment.  Two  utilities  and  a  private 
citizen  commented  that  it  is  unfair  and 
inequitable  for  FEMA  to  recover  any  of 
the  REP  budget  from  commercial 
nuclear  utilities;  these  costs  should  be 
paid  from  tax  revenues. 

Discussion.  The  requirement  to 
recover  the  REP  Program  budget  costs 
from  the  program's  beneficiaries  is  not 
a  FEMA  requirement,  but  rather  a 
Congressional  mandate.  The  rule 
implements  Title  V  of  the  Independent 
Offices  Appropriations  Act  of  1952,  31 
U.S.C.  9701,  which  authorizes  FEMA  to 
recover  to  the  fullest  extent  possible 
costs  attributable  to  services  to 
identifiable  recipients.  FEMA's 
appropriation  acts  for  FYs  1993,  1994. 
and  1995  direct  FEMA  to  publish  the 
specific  methodology  to  be  employed  to 
recover  these  costs. 

Response.  No  change. 

Comment.  Two  utilities  commented 
that  as  plants  are  decommissioned,  the 
flat  fee  would  continiuilly  increase  for 


the  remaining  sites  with  operational 
REP  activities. 

Discussion.  The  final  rule  does  not 
contain  the  flat  fee  methodology  but, 
instead,  provides  a  historically-based 
methodology  that  includes  charges  site- 
specific  for  plume  pathway  EPZ 
biennial  REP  exercises.  However,  the 
historically-based  methodology  does 
contain  a  flat  component  reflecting 
activities  not  related  to  pliune  pathway 
EPZ  biennial  exercises.  As  plants  are 
decommissioned,  this  component  will 
increase,  although  not  to  the  same 
extent  as  it  would  have  imder  the  flat 
fee.  It  should  be  noted  that,  regardless 
of  the  number  of  plants,  the  activities 
carried  out  under  the  flat  component 
must  still  be  maintained  at  the  same 
level.  This  would  also  have  been  the 
case  had  the  NUMARC  methodology 
been  adopted.  Notwrithstanding  the 
above,  allowance  is  made  in  the 
methodology  for  periodic  adjustments  to 
the  fees  as  necessary. 

Response.  No  change,  other  than  the 
change  to  a  historically-based 
methodology. 

Comment.  One  utility  commented 
that  FEMA  should  be  required  to 
provide  greater  detail  on  the  nature  of 
costs  categorized  as  generic  and 
questioned  why  the  ratio  of  generic  to 
site-specific  is  so  high. 

Discussion.  Under  the  historically- 
based  methodology,  generic  activities 
are  billed  under  the  flat,  or  non-biennial 
exercise-related  component.  Generic 
costs  cover  a  number  of  important  REP 
Program  activities,  including  policy  and 
guidance  development,  research,  public 
education,  staff  training,  and  general 
program  administration,  which  must  be 
maintained  for  and  have  equal  benefit  to 
all  licensees. 
Response.  No  change. 
Comment.  One  utility  commented 
that  it  will  not  be  served  by  FEMA's 
one-time  adjustment  to  the  billing  cycle 
since  the  utility's  fiscal  year  runs  from 
October  1  to  September  30.  The  billing 
option  should  be  more  flexible. 

Discussion.  This  utility's  situation  is 
unique,  since  it  is  a  governmental  entity 
and  operates  on  the  Government's  fiscal 
year  schedule.  Due  to  the  structure  of 
the  interim  rule  methodology,  the  FY 
1994  final  bills  could  not  be  calculated 
before  the  end  of  FY  1994.  and,  thus, 
this  utility  will  experience  a  one-time 
situation  where  one-half  of  its  FY  1994 
bill  and  its  entire  FY  1995  bill  will  be 
due  during  the  Government's  FY  1995. 
Since  the  FY  1995  bills  will  be  sent  out 
in  April  1995.  a  one-time  adjustment  to 
the  billing  cycle  will  not  be  necessary  in 
order  to  allow  the  other  utiUties  to  pay 
their  bill  in  their  FY  1995.  i.e..  calendar 
year  1995. 


Response.  No  change. 
Comment.  One  utility  agreed  that 
generic  costs  incurred  by  FEMA  can  and 
should  be  divided  equally  among  the 
NRC  licensees  on  a  per  site  basis. 
However,  the  utility  commented, 
because  site-specific  costs  vary  widely 
by  utihty  and  in  accordance  with  the 
nature  of  any  given  plant  exercise,  the 
fees  cannot  be  accurately  predicted  and 
there  is  no  demonstrated  need  to  collect 
them  in  advance. 

Discussion.  Since  the  flat  fee 
methodology  has  been  changed  to  a 
methodology  that  includes  a  site- 
specific  exercise  component  based  upon 
historical  exercise-related  costs,  the  site- 
specific  component  is  known  at  the 
begiiming  of  the  fiscal  year.  The 
remaining  component  is  the  sum  of  the 
site-specific  components  subtracted 
from  the  total  REP  budget;  thus  the 
entire  user  fee  for  each  site  can  be 
knoMTi  at  the  beginning  of  the  fiscal 
year. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  component 
responds  to  this  comment. 

Comment.  One  utility  commented 
that  with  regard  to  earlier  deposit  of 
funds  in  the  U.S.  Treasury,  FEMA  can 
adopt  regulations  that  require  NRC 
Ucensees  to  prepay  REP  fees  based  on 
historical  site-specific  costs  and  shared 
generic  costs. 

Discussion.  The  final  rule  does 
contain  a  site-specific  component  based 
upon  historical  biennial  exercise-related 
costs  and  the  remaining  costs  are  shared 
equally  among  the  licensees. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  historically-based,  site- 
specific  exercise  component  responds  to 
this  comment. 

Comment.  One  utility  commented 
that  if  FEMA  wants  to  adopt  a  leveUzed 
fee  structure  over  the  two-year  cycles, 
the  following  method  may  be  used: 
Allow  low-cost  operations  to  pay  one 
flat  fee  each  year  while  high-cost 
operations  would  be  required  to  pay  a 
much  higher  flat  fee  each  year.  In 
alternating  years,  FEMA  would 
undercollect  based  on  services  provided 
and  in  other  years  FEMA  would 
overcollect  from  the  same  licensees, 
based  on  actual  services  rendered. 

Discussion.  The  methodology 
contained  in  the  final  rule  includes  a 
historically-based,  site-specific, 
exercise-related  component  that  will 
result  in  a  relatively  level  fee  structure 
over  the  two-year  cycles. 

Response.  The  change  from  a  flat  fee 
methodology  to  a  methodology  that 
includes  a  site-specific  component 
responds  to  the  intent  of  this  comment. 


Comment.  Several  utilities 
commented  that  the  abihty,  under  the 
flat  fee.  of  the  States  and  licensees  to 
request  technical  assistance  without  the 
concern  of  additional  fee  assessment  is 
not  a  strong  advantage  since  it  could 
lead  to  organizations  constantly 
requesting  technical  assistance  when  it 
is  not  needed. 

Discussion.  The  historically-based 
methodology  will  still  permit  the  States 
and  Ucensees  to  request  needed 
technical  assistance  without  penalty. 
However,  requests  for  technical 
assistance  will  not  increase  the  total 
REP  Program  budget  and.  therefore,  will 
not  adversely  affect  States  and  licensees 
with  a  lesser  need  for  technical 
assistance. 
Response.  No  change. 
Comment.  Two  utilities  commented 
that  if  FEMA's  administrative  costs  for 
accounting  and  billing  purposes  are 
reduced,  FEMA  should  delete  these 
costs  and  positions  from  the  budget, 
rather  than  reallocating  the  resources 
since  utilities  are  reducing  their  staffs 
and  FEMA  should  do  so  too. 

Discussion.  The  FEMA  REP  staff 
funded  by  the  SAE  portion  of  FEMA's 
REP  budget  has  already  been  reduced. 
The  remaining  staff  members  are  needed 
to  ensure  that  all  of  FEMA's  REP 
Program  responsibilities  are  adequately 
addressed  and  that  public  health  and 
safety  is  ensured. 
Response.  No  change. 
Comment.  The  industry  association 
commented  that  a  site  that  has  received 
an  early  site  permit  (ESP)  should  not  be 
included  in  the  fee  base  because,  unlike 
sites  with  plants,  it  does  not  require 
ongoing  FEMA  services  but.  rather,  a 
one-time  review  by  FEMA.  The  ESP 
holder  may  "bank"  the  site  for  possible 
future  use;  thus,  the  plant  may  be  built 
in  the  future  or  may  never  be  built. 

Discussion.  In  the  future  there  may  be 
sites  that  have  applied  for  and/or 
received  ESPs.  The  precise  extent  to 
which  such  plants  will  require  REP 
Program  services  is  not  known  at  this 
time,  so  this  language  must  remain  in 
the  final  rule  in  order  to  address  any 
possible  contingencies. 
Response.  No  change. 
Comment.  The  industry  association 
commented  that  Combined  Operating 
License  (COL)  holders  should  not  be 
included  in  the  base  until  such  time  as 
they  require  FEMA  services,  i.e.,  some 
years  into  the  construction  process. 
Also,  the  association  recommended  that 
the  rule  specifically  exclude  COLs  for 
advanced  plants  built  on  current  plant 
sites  for  which  emergency  preparedness 
plans  already  exist. 

Discussion.  In  the  future  there  may  be 
sites  that  have  applied  for  and/or 
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received  COLs.  The  precise  extent  to 
which  such  plants  will  require  REP 
Program  services  is  not  known  at  this 
time,  so  this  language  must  remain  in 
the  final  rule  in  order  to  address  any 
possible  contingencies. 

Response.  No  change. 

Comment.  Several  utilities 
commented' that,  regardless  of  the  fee 
collection  methodology,  FEMA  should 
be  required  to  continually  evaluate  the 
high  cost  of  contractor  labor  and 
eliminate  its  use  whenever  possible, 
particularly  in  Medical  Services  drills. 
State  and  local  emergency  management 
personnel  should  be  considered  for  use 
as  exercise  evaluators,  especially  if  they 
hold  the  proper  credentials. 

Discussion.  FEMA  does  evaluate  the 
use  of  contractor  labor  in  an  effort  to 
allocate  the  use  of  its  contractors  as 
efficiently  as  possible.  However, 
contractor  support  services  are  critical 
to  the  successhil  implementation  of  the 
REP  Program  primarily  because  of  the 
cychcal  demands  for  qualified  REP 
exercise  evaluators.  It  would  not  be  cost 
effective  to  hire  FEMA  employees  in 
order  to  respond  to  cyclical,  fluctuating 
demands.  Also,  with  the  current 
emphasis  on  the  reduction  of  Federal 
employees,  it  is  unlikely  that  FEMA 
would  be  authorized  the  additional  staff 
necessary  to  replace  contractor  support. 
FEMA  has  explored  the  possibility  of 
the  use  of  State  and  local  emergency 
management  personnel  as  exercise 
evaluators;  however,  FElMA's  General 
Counsel  has  determined  that,  since  a 
REP  exercise  is  a  regulatory  exercise 
used  for  credit  for  obtaining  and 
maintaining  a  license.  State  and  local 
personnel  cannot  be  used  as  evaluators. 

Response.  No  change. 

Comment.  Two  utilities  conunenting 
in  opposition  to  the  flat  fee  stated  that 
the  funding  mechanism  should  not  be 
primarily  intended  to  levelize  budget 
expenses  over  the  two-year  exercise 
cycle,  thereby  increasing  the 
predictability  of  a  licensee's  bill. 

Discussion.  Many  licensees  consider 
the  predictability  of  their  user  fee  bills 
to  be  extremely  useful  for  planning  and 
budgeting  purposes  and  would  argue 
that  the  levelizing  of  budget  expenses 
over  the  two-year  exercise  cycle  and  a 
resulting  increase  in  the  predictability 
of  the  licensees'  bills  should  be  a  goal 
of  the  user  fee  methodology.  The 
historically-based  methodology 
accommodates  these  licensees'  need  for 
leveUzing  and  predictability  of  bills 
while  addressing  some  of  the  other 
drawbacks  of  a  flat  fee  expressed  by  its 
opponents. 

Response.  The  change  to  a 
historically-based  methodology  with  a 
site-specific  exercise  component 


preserves  the  predictability  of  the 
licensees'  bill  amounts  while 
responding  to  the  concerns  of 
opponents  of  the  flat  fee. 

Comment.  One  utility  commented 
that  the  rule  states  that  fees  for  FEMA 
personnel  and  contractors  will  be 
assessed  as  part  of  the  REP  budget 
whether  or  not  the  personnel  services 
support  NRC  licensed  plants.  In  this 
situation,  a  FEMA  REP  staffer  or 
contractor  could  be  sent  to  respond  to 
a  natural  disaster  and  the  REP  Program 
budget  would  be  charged. 

Discussion.  REP  Program  contractors 
would  not  be  funded  to  respond  to  a 
natural  disaster.  FEMA  did  conduct  a 
study  that  compared  the  amount  of  time 
that  FEMA  REP  Program  staff  spent  on 
non-REP  activities  with  the  amount  of 
time  spent  by  FEMA  non-REP  Program 
staff  on  REP  Program  activities.  The 
results  indicated  that  there  was  a 
"wash,"  i.e.,  the  amount  of  time 
involved  was  approximately  the  same. 

Response.  No  change. 

Regulatory  Flexibility  Act.  The 
Director  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
in  accordance  with  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601  et  seq.. 
because  the  rule  does  not  apply  to  a 
substantial  number  of  small  entities  as 
defined  by  the  Small  Business  Size 
Standards,  13  CFR  121.601,  Division  E, 
Major  Group  49,  as  amended,  57  FR 
62520,  December  31,  1992,  and  is  not 
expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  nor 
(2)  to  create  any  additional  burden  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act. 
The  Director  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969  and  FEMA  Regulation.  44  CFR  part 
10,  Environmental  Considerations,  that 
this  final  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quahty 
of  the  human  environment.  Therefore, 
an  environmental  impact  statement  is 
not  required. 

Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  final  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review. 
It  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  The  final  rule  does  not 
create  a  serious  inconsistency  or 
interference  with  an  action  taken  or 
planned  by  another  agency.  It  does  not 


materially  alter  the  impact  of 
entitlements,  grants,  or  loan  programs, 
nor  would  it  raise  novel  legal  or  policy 
issues.  To  the  greatest  extent  possible 
the  final  rule  adheres  to  the  regulatory 
principles  set  forth  in  Executive  Order 
12866.  This  final  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  procedures  of 
Executive  Order  12866. 

Paperwork  Reduction  Act.  This  final 
rule  does  not  contain  collection  of 
information  requirements  and  is  not 
subject  to  the  Paperwork  Reduction  Act 
of  1980,  as  amended  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12612.  Federalism.  A 
Federalism  assessment  under  E.O. 
12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  from  the  Rules  Docket  Clerk, 
address  noted  above. 

List  of  Subjects  in  44  CFR  Part  354 

Disaster  assistance.  Intergovernmental 
relations,  Nuclear  power  plants  and 
reactors.  Radiation  protection,  and 
Technical  assistance. 

Accordingly,  44  CFR  part  354  is 
revised  to  read  as  follows: 

PART  354— FEE  FOR  SERVICES  TO 
SUPPORT  FEMA'S  OFFSITE 
RADIOLOGICAL  EMERGENCY 
PREPAREDNESS  PROGRAM 

Sec. 

354.1  Purpose. 

354.2  Scope. 

354.3  Definitions. 

354.4  Assessment  of  fees. 

354.5  Description  of  services. 

354.6  Billing  and  payment  of  fees. 

354.7  Failure  to  pay. 

Authority:  Sec.  109.  Pub.  L.  96-295,  94 
Stat.  780;  Sec.  2901.  Pub.  L.  98-369,  98  Stat. 
494;  Title  III.  Pub.  L.  103-327, 108  Stat. 
2323-2325;  EG  12148.  3  CFR.  1979  Comp..  p. 
412  (50  use.  App.  2251  note);  EG  12657. 
3  CFR.  1988  Comp..  p.  611. 

$354.1     PurpoM. 

This  part  establishes  the  methodology 
for  FEMA  to  assess  and  collect  user  fees 
from  Nuclear  Regulatory  Commission 
(NRC)  licensees  of  commercial  nuclear 
power  plants  to  recover  at  least  100 
percent  of  the  amounts  anticipated  by 
FEMA  to  be  obligated  for  its 
Radiological  Emergency  Preparedness 
(REP)  Program  as  authorized  under  Title 
III,  Public  Law  103-327,  108  Stat.  2323- 
2325.  As  stipulated  by  PubUc  Law  103- 
327,  the  methodology  for  assessment 
and  collection  of  fees  shall  be  fair  and 
equitable,  and  shall  reflect  the  full 
amount  of  costs  of  providing 
radiological  emergency  planning, 
preparedness,  response  and  associated 
services.  Such  fees  will  be  assessed  in 


a  manner  that  reflects  the  use  of  agency 
resources  for  classes  of  regulated 
persons  and  the  administrative  costs  of 
collecting  such  fees.  Fees  received 
pursuant  to  this  section  shall  be 
deposited  in  the  general  fund  of  the 
Treasury  as  offsetting  receipts. 
Assessment  and  collection  of  such  fees 
are  only  authorized  during  fiscal  year 
(FY)  1995. 

§354.2    Scope. 

The  regulation  in  this  part  applies  to 
all  persons  or  Ucensees  who  have 
applied  for  or  have  received  from  the 
NRC: 

(a)  A  license  to  construct  or  operate  a 
commercial  nuclear  power  plant; 

(b)  A  possession-only  license  for  a 
commercial  nuclear  power  plant,  with 
the  exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements; 

(c)  An  early  site  permit  for  a 
commercial  nuclear  power  plant; 

(d)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 

(e)  Any  other  NRC  licensee  that  is 
now  or  may  become  subject  to 
requirements  for  offsite  radiological 
emergency  planning  and  preparedness. 

§354.3    Definitions. 

As  used  in  this  part,  the  following 
terms  and  concepts  are  defined: 

(a)  FEMA  means  the  Federal 
Emergency  Management  Agency. 

(b)  NHC  means  the  U.  S.  Nuclear 
Regulatory  Commission. 

(c)  Technical  assistance  means 
services  provided  by  FEMA  to 
accomplish  offsite  radiological 
emergency  planning,  preparedness  and 
response,  including  but  not  limited  to, 
provision  of  support  for  the  preparation 
of  offsite  radiological  emergency 
response  plans  and  procedures,  and 
provision  of  advice  and 
recommendations  for  specific  aspects  of 
radiological  emergency  planning, 
preparedness  and  response,  such  as 
alert  and  notification  and  emergency 
public  information. 

(d)  Persons  or  Licensee  means  the 
utility  or  organization  that  has  applied 
for  or  has  received  from  the  NRC: 

(1)  A  license  to  construct  or  operate 
a  commercial  nuclear  power  plant; 

(2)  A  possession-only  license  for  a 
commercial  nuclear  power  plant,  with 
the  exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements; 

(3)  An  early  site  permit  for  a 
commercial  nuclear  power  plant; 

(4)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 


(5)  Any  other  NRC  license  that  is  now 
or  may  become  subject  to  requirements 
for  offsite  radiological  emergency 
planning  and  preparedness  activities. 

(e)  /L4C  means  Regional  Assistance 
Committee  chaired  by  FEMA  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 
Department  of  Energy,  Department  of 
Agriculture,  Department  of 
Transportation,  Department  of 
Commerce,  Department  of  Interior,  and 
other  Federal  departments  and  agencies 
as  appropriate. 

(f)  REP  means  Radiological 
Emergency  Preparedness  as  in  FEMA's 
REP  Program. 

(g)  Fiscal  Year  means  the  Federal 
fiscal  year  commencing  on  the  first  day 
of  October  through  the  thirtieth  day  of 
September. 

(h)  Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC)  means 
a  committee  chaired  by  FEMA  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 
Department  of  Interior,  Department  of 
Energy,  Department  of  Transportation, 
Department  of  Agriculture,  Ctepartment 
of  Commerce,  Department  of  State, 
Department  of  Veterans  Affairs,  General 
Services  Administration,  National 
Communications  System,  the  National 
Aeronautics  and  Space  Administration 
and  other  Federal  departments  and 
agencies  as  appropriate. 

(i)  Site  means  the  location  at  which 
one  or  more  commercial  nuclear  power 
plants  (reactor  units)  have  been,  or  are 
planned  to  be,  constructed. 

(j)  Site-specific  services  mean  offsite 
radiological  emergency  plaiming, 
preparedness  and  response  services 
provided  by  FEMA  personnel  and  by 
FEMA  contractors  that  pertain  to  a 
specific  commercial  nuclear  power 
plant  site. 

(k)  EPZ  means  emergency  planning 
zone. 

(1)  Plume  pathway  EPZ  means  for 
planning  purposes,  the  area  within 
approximately  a  10-mile  radius  of  a 
nuclear  plant  site. 

(m)  Biennial  exercise  means  the  joint 
licensee/State  and  local  government 
exercise,  evaluated  by  FEMA, 
conducted  around  a  commercial  nuclear 
power  plant  site  once  every  two  years  in 
conformemce  with  44  CFR  part  350. 

(n)  Obligate  or  obligation  means  a 
legal  reservation  of  appropriated  funds 
for  expenditure. 


§  354.4    Assessment  of  fees. 

Assessment  of  user  fees  from 
Ucensees  is  based  on  a  methodology  that 
includes  charges  for  REP  Program 
services  provided  by  both  FEMA 
personnel  and  FEMA  contractors. 
Beginning  with  FY  1995,  a  four  year 
cycle  is  established  with  predetermined 
user  fee  assessments  which  will  be 
collected  each  year  of  the  cycle.  The 
assessments  will  initially  be  at  the  level 
indicated  in  the  FY  1995  bills  and,  as 
described  in  paragraphs  (b)  and  (d)  of 
this  section,  for  the  remainder  of  the 
four  year  cycle,  as  authorized.  The 
initial  four  year  cycle  will  run  from  FY 
1995-1998.  The  followring  four  year 
cycle  will  run  from  FY  1999-2003.  Fees 
will  be  assessed  only  for  REP  Program 
services  provided  by  FEMA  personnel 
and  by  FEMA  contractors  and  not  for 
those  services  provided  by  other  Federal 
agencies  involved  in  the  FRPCC  or  the 
RACs. 

(a)  Description  of  fee  components. 
The  fee  for  each  site  consists  of  two 
distinct  components: 

(1)  A  site-specific,  biennial  exercise- 
related  component  to  recover  the 
portion  of  the  REP  program  budget 
associated  only  with  plume  pathway 
emergency  planning  zone  (EPZ)  biennial 
exercise-related  activities. 

(2)  A  flat  fee  component  that  is  the 
same  for  each  site  and  recovers  the 
remaining  portion  of  the  REP  Program 
budgeted  funding  which  does  not 
include  biennial  exercise-related 
activities. 

(b)  Determination  of  site-specific, 
biennial  exercise-related  component  for 
FEMA  personnel.  An  average  biennial 
exercise-related  cost  for  FEMA 
personnel  has  been  determined  for  each 
commercial  nuclear  power  plant  site  in 
the  REP  Program.  This  cost,  which  has 
been  annualized  (dividing  the  average    . 
biennial  exercise-related  cost  by  two),  is 
based  on  the  average  number  of  hours 
expended  by  FEMA  personnel  in  REP 
exercise-related  activities  for  each  site. 
The  average  number  of  hours  has  been 
determined  based  on  an  analysis  of  site- 
specific  exercise  activity  expended 
since  the  inception  of  FEMA's  user  fee 
program  (1991).  The  actual  user  fee 
assessment  for  this  component  is 
determined  by  multiplying  the  average 
number  of  REP  exercise-related  hours, 
which  has  been  determined  and 
annualized  for  each  site,  by  the  average 
hourly  rate  for  a  REP  Program  employee 
in  effect  for  the  fiscal  year.  In  FY  1995, 
the  hourly  rate  has  been  determined  to 
be  $29.34  by  the  Chief  Financial  Officer 
of  FEMA.  The  hourly  rate  will  be 
revised  annually  to  reflect  actual  budget 
and  cost  of  living  factors,  but  the 
number  of  site-specific  exercise  hours, 
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as  annualized,  will  remain  constant  for 
user  fee  calculations  and  assessments 
throughout  the  four  year  cycle,  e.g..  FY 
1995-1998.  Exercise  activity  will 
continue  to  be  tracked  and  monitored 
during  the  initial  and  subsequent  four 
year  cycles.  Appropriate  adjustments 
will  be  made  to  this  component  for 
calculation  of  user  fee  assessments 
during  subsequent  four  year  cycles. 

(c)  Determination  of  site-specific, 
biennial  exercise-related  component  for 
FEMA  contract  personnel.  An  average 
biennial  exercise-related  cost  for  REP 
contractors  has  been  determined  for 
each  commercial  nuclear  power  plant 
site  in  the  REP  Program.  This  cost, 
which  has  been  annualized  (dividing 
the  average  biennial  exercise-related 
cost  by  two),  is  based  on  the  average 
costs  of  contract  personnel  in  REP  site- 
specific  exercise- related  activities  since 
the  inception  of  FEMA's  user  fee 
program  (1991).  Exercise  activity  will 
continue  to  be  tracked  and  monitored 
during  the  initial  and  subsequent  four 
year  cycles.  Appropriate  adjustments 
will  be  made  to  this  component  for 
calculation  of  user  fee  assessments 
during  subsequent  four  year  cycles. 

(d)  Determination  of  flat  fee 
component.  For  each  year  of  the  four 
year  cycle,  the  remainder  of  REP 
Program  budgeted  funds  is  recovered  as 
a  flat  fee  component.  Specifically,  the 
flat  fee  component  is  determined  by 
subtracting  the  total  of  the  FEMA 
personnel  and  contractor  site-specific, 
biennial  exercise-related  components,  as 
outUned  in  paragraphs  (b)  and  (c)  of  this 
section,  from  the  total  REP  budget  for 
that  fiscal  year.  The  resulting  amount  is 
equally  divided  among  the  total  number 
of  licensed  commercial  nuclear  power 
plant  sites  as  defined  under  §  354.2, 
Scope,  to  arrive  at  each  site's  flat  fee 
component  for  that  fiscal  year. 

(e)  Discontinuation  of  Charges.  Upon 
receipt  of  a  copy  from  the  NRC  of  the 
NRC-approved  exemption  to  10  CFR 
50.54(q)  requirements  stating  that  offsite 
radiological  emergency  planning  and 
preparedness  is  no  longer  required  at  a 
particular  commercial  nuclear  power 
plant  site,  FEMA  will  discontinue  REP 
Program  services.  Commencing  at  the 
beginning  of  the  next  fiscal  year,  a  user 
fee  will  no  longer  be  assessed  for  that 
site. 

§  354.5    Description  of  services. 

Site-specific  and  other  REP  Program 
services  provided  by  FEMA  and  FEMA 
contractors  for  which  licensees  would 


be  assessed  fees  include,  but  are  not 
limited  to,  the  following: 

(a)  Site-specific,  plume  pathway  EPZ 
biennial  exercise-related  component 
services.  (1)  Scheduling  of  plume 
pathway  EPZ  biennial  exercises. 

(2)  Review  of  plume  pathway  EPZ 
biennial  exercise  objectives  and 
scenarios. 

(3)  Pre-plume  pathway  EPZ  biennial 
exercise  logistics. 

(4)  Conduct  of  plume  pathway  EPZ 
biennial  exercises,  evaluations,  and  post 
exercise  briefings. 

(5)  Preparing,  reviewing  and 
finalizing  plume  pathway  EPZ  biennial 
exercise  reports,  notice  and  conduct  of 
public  meetings. 

(6)  Activities  related  to  Medical 
Services  and  other  drills  conducted  in 
support  of  a  biennial,  plume  pathway 
exercise. 

(b)  Flat  fee  component  services.  (1) 
Evaluation  of  State  and  local  offsite 
radiological  emergency  plans  and 
preparedness. 

(2)  Scheduling  of  other  than  plume 
pathway  EPZ  biennial  exercises. 

(3)  Development  of  other  than  plume 
pathway  EPZ  biennial  exercise 
objectives  and  scenarios. 

(4)  Pre-other  than  plume  pathway  EPZ 
biennial  exercise  logistics. 

(5)  Conduct  of  other  than  plume 
pathway  EPZ  biennial  exercises  and 
evaluations. 

(6)  Preparing,  reviewing  and 
finalizing  other  than  plume  pathway 
EPZ  biennial  exercise  reports,  notice 
and  conduct  of  public  meetings. 

(7)  Preparation  of  findings  and 
determinations  on  the  adequacy  or 
approval  of  plans  and  preparedness. 

(8)  Conduct  of  the  formal  44  CFR  part 
350  review  process. 

(9)  Providing  technical  assistance  to 
States  and  local  governments. 

(10)  Review  of  licensee  submissions 
pursuant  to  44  CFR  part  352. 

(11)  Review  of  NRC  licensee  offsite 
plan  submissions  under  the  NRC/FEMA 
Memorandum  of  Understanding  on 
Planning  and  Preparedness,  and 
NUREG-0654/FEMA-REP-l ,  Revision 
1,  Supplement  1.  Copies  of  the  NUREG- 
0654  may  be  obtained  from  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 

(12)  Participation  in  NRC  adjudicatory 
proceedings  and  any  other  site-specific 
legal  forums. 

(13)  Alert  and  notification  system 
reviews. 

(14)  Responses  to  petitions  filed 
under  10  CFR  2.206. 


(15)  Disaster-initiated  reviews  and 
evaluations. 

(16)  Congressionally-initiated  reviews 
and  evaluations. 

(17)  Responses  to  licensee's 
challenges  to  FEMA's  administration  of 
the  fee  program. 

(18)  Response  to  actual  radiological 
emergencies. 

'  (19)  Development  of  regulations, 
guidance,  plemning  standards  and 
policy. 

(20)  Coordination  wath  other  Federal 
agencies  to  enhance  the  preparedness  of 
State  and  local  governments  for 
radiological  emergencies. 

(21)  Coordination  of  REP  Program 
issues  with  constituent  organizations 
such  as  the  National  Emergency 
Management  Association.  Conference  of 
Radiation  Control  Program  Directors, 
and  the  Nuclear  Energy  Institute. 

(22)  Implementation  and  coordination 
of  REP  Progreun  training  with  FEMA's 
Emergency  Management  Institute  (EMI) 
to  assure  effective  development  and 
implementation  of  REP  training  courses 
and  conferences. 

(23)  Participation  of  REP  personnel  as 
lecturers  or  to  perform  other  functions 
at  EMI,  conferences  and  workshops. 

(24)  Services  associated  with  the 
assessment  of  fees,  billing,  and 
administration  of  this  part. 

§  354.6     Billing  and  payment  of  fees. 

FEMA  will  forward  bills  to  licensees 
based  on  the  assessment  methodology 
set  forth  in  §  354.4  to  recover  the  full 
amount  of  the  funds  budgeted  by  FEMA 
to  provide  REP  Program  services. 
Licensees  with  multiple  sites  will 
receive  consolidated  bills.  FEMA  will 
forward  one  bill  to  each  licensee  during 
the  first  quarter  of  the  fiscal  year,  with 
payment  due  within  30  days.  If  minor 
adjustments  are  necessary  due  to  FEMA 
exceeding  its  original  budget  for  the 
fiscal  year,  the  adjustment  will  appear 
in  the  bill  for  the  subsequent  fiscal  year. 

§  354.7    Failure  to  pay. 

In  any  case  where  FEMA  believes  that 
a  licensee  hasfailed  to  pay  a  prescribed 
fee  required  under  this  part,  procedures 
will  be  implemented  in  accordance  with 
44  CFR  part  11.  subpart  C.  to  effectuate 
collections  under  the  Debt  Collection 
Act  of  1982  (31  U.S.C.  3711  et  seq.). 

Dated:  March  16.  1995. 
lames  L.  Witt. 
Director. 
|FR  Doc  95-6998  Filed  3-23-95:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunlcattons  and 
Information  Administration  (NTIA) 

(Docket  No.  950313071-6071-01] 

RIN  0660-ZAOO 

National  Endowment  for  Children's 
Educational  Television  (NECET) 

AGENCY:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  National  Endowment  for 
Children's  Educational  Television 
(NECET)  hereby  gives  notice  of  the 
availability  of  funds  for  the  purpose  of 
enhancing  the  education  of  children 
through  the  creation  and  production  of 
television  programming  specifically 
directed  toward  the  development  of 
fundamental  intellectual  skills. 
DATES:  The  closing  date  for  submission 
of  all  NECET  Preliminary  Applications 
(Pre-Applications)  for  the  fiscal  year 
(FY)  1995  grant  cycle  is  Tuesday.  May 
2,  1995.  Pre-Applications  must  be 
received  at  the  NECET  office  no  later 
than  5:00  p.m.  EDT.  May  2,  1995. 
whether  mailed  or  hand-delivered.  Fax 
copies  will  not  be  accepted. 

Successful  Pre-Applicants  will  be 
invited  to  submit  Full  Applications  to 
NECET.  Full  Applications  must  be 
received  at  the  NECET  office  no  later 
than  5:00  p.m.  EDT,  Wednesday.  July 
26.  1995.  Fax  copies  will  not  be 
accepted.  NTIA  intends  to  award  FY 
1995  NECET  grants  by  September  29. 
1995. 

ADDRESSES:  National  Endowment  for 
Children's  Educational  Television 
(NECET);  Office  of  Telecommunications 
and  Information  Applications  (OTIA); 
National  Telecommunications  and 
Information  Administration  (NTIA); 
U.S.  Department  of  Commerce;  14th 
Street  and  Constitution  Avenue.  N.W., 
Room  14^096;  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Heather  Birnie;  Acting  Director. 
National  Endowment  for  Children's 
Educational  Television  (NECET); 
Telephone:  (202)  482-5802;  Fax:  (202) 
501-8009;  E-Mail:  necet@ntia.doc.gov. 
Information  on  the  NECET  program  may 
also  be  downloaded  from  the  NTIA 
Bulletin  Board  by  contacting  (202)  482- 
1199  via  modem  or  ntiabbs.ntia.doc.gov 
via  Internet. 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  National  Telecommunications 
and  Information  Administration  (NTIA), 


Department  of  Commerce,  serves  as  the 
President's  principal  adviser  on 
telecommunications  and  information 
policy.  NTIA's  functions  were  codified 
as  part  of  the  Telecommunications 
Authorization  Act  of  1992,  Pub.  L.  No. 
102-538,  106  Stat.  3533  (1992)(codified 
at  47  U.S.C.  901-904  (1993)). 

The  National  Endowment  for 
Children's  Educational  Television  was 
established  by  The  Children's 
Television  Act  of  1990,  Pub.  L.  No.  101- 
437, 104  Stat.  996,  997  (1990)  (codified 
at  47  U.S.C.  394(1991)). 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

11.551;  The  National  Endowment  for 
Children's  Educational  Television. 

Program  Description 

NECET  Background:  NECET  funds  are 
intended  to  support  the  creation  and 
production  of  children's  television 
programming  that  is  specifically 
directed  toward  the  development  of 
fundamental  intellectual  skills.  In  so 
doing,  NECET's  efforts  are  intended  to 
supplement  children's  educational 
programming  that  is  funded  by  other 
governmental  entities. 

Congress  directed  that  NECET  be 
administered  by  the  Secretary  of 
Commerce.  The  Secretary,  in  turn,  has 
delegated  this  responsibility  to  the 
Assistant  Secretary  for  Communications 
and  Information,  who  serves  as  the 
Administrator  of  the  National 
Telecommunications  and  Information 
Administration  (NTIA). 

The  Children's  Television  Act  of  1990 
stipulates  that,  during  the  first  two  years 
following  project  completion.  NECET- 
funded  programming  may  be  offered  for 
distribution  only  to  noncommercial 
public  television  stations.  After  the  . 
initial  two-year  period.  NECET- funded 
programming  may  be  made  available  to 
commercial  media  as  well,  including 
broadcast  television  networks  and 
stations,  and  cable  television  networks 
and  systems,  as  long  as  the 
programming  is  not  interrupted  by 
commercial  advertisements. 

NECET  Objectives:  For  the  FY  1995 
grant  round,  NECET  has  three  major 
objectives  that  applicants  should 
consider  when  preparing  their 
submissions. 

•  To  Improve  the  Fundamental 
Intellectual  Skills  of  Children  Through 
the  Vehicle  of  Television  Programming. 
The  term  "fundamental  intellectual 
skills"  may  be  defined  in  a  number  of 
ways.  In  general.  NECET  interprets  the 
term  broadly,  to  include  those 
competencies  and  abilities  that  enable 
children  to  effectively  understand  and 
cope  with  problems  posed  by  the 


contemporary  world.  Such  skills  might 
include  proficiency  in  traditional 
academic  disciplines,  such  as 
mathematics,  science,  history  or 
reading,  or  they  might  consist  of  more 
abstract  abilities,  concerns  or 
appreciations,  such  as  problem-solving, 
ethics,  multiculturalism  or  diversity. 
Regardless  of  approach,  applicants  are 
also  encouraged  to  incorporate  basic 
human  development  skills,  such  as  self- 
esteem  and  pro-social  behavior 
development,  into  their  proposals. 
Finally,  since  most  effective  educational 
television  programming  for  children  has 
an  entertainment  element  woven 
throughout  it,  NECET  applicants  are 
encouraged  to  incorporate  this  element 
into  the  design  of  their  proposals. 

•  To  the  Extent  Feasible,  to  Support 
the  Development  of  Programming  for 
Children  Aged  6  to  10.  Although  there 
is  a  need  for  high-quality  educational 
television  programming  for  children  of 
all  ages.  NECET  has  identified  the  six- 
to-ten-year-old  child  as  currently  among 
the  most  underserved  by  educational 
television  programming,  and  therefore 
deserving  of  special  consideration  for 
the  FY  1995  grant  round.  Consistent 
with  this  emphasis,  projects  that  meet 
the  needs  of  this  particular  age  group 
are  more  likely  to  be  competitive  and  to 
receive  funding  consideration  than 
projects  focused  on  other  age  groups. 
NECET.  however,  will  not  automatically 
reject  projects  designed  for  other  age 
groups.  In  future  grant  rounds.  NECET 
may  emphasize  projects  designed  for 
different  age  levels. 

•  To  Encompass  a  Broad  Range  of 
Subject  Areas  within  the  Overall 
Context  of  the  Grant  Program.  NECET  is 
imposing  no  limits  on  the  scope  of  the 
proposals  that  may  be  submitted  for 
funding  consideration.  In  selecting  the 
goals  for  their  projects,  applicants  may 
choose  to  encompass  a  broad  array  of 
targeted  skills.  Alternatively,  applicants 
may  choose  to  center  on  a  single 
learning  need. 

Funding  Availability 

The  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act, 
1995.  Pub.L.  No.  103-317. 108  Stat. 
1724.  1747  (1994).  provides  the 
Department  of  Commerce  $2.5  million 
in  assistance  for  the  National 
Endowment  for  Children's  Educational 
Television  under  47  U.S.C.  §  394,  to  be 
used  for  the  creation  and  production  of 
television  programming  specifically 
directed  toward  the  development  of 
fundamental  intellectual  skills. 
Congress  has  appropriated  a  total  of  $2.5 
million  for  NECET  for  Fiscal  Year  1995. 
NTIA  anticipates  that  in  FY  1995 


NECET  will  fund  up  to  twelve  grant 
awards,  depending  on  the  nature  of  the 
projects  and  the  need  of  the  recipients, 
and  that  NECET  awards  wall  range  from 
$100,000  to  $400,000. 

Matching  Requirements 

NECET  grant  recipients  will  be 
required  to  provide  matching  funds 
toward  the  total  eligible  costs  of  their 
project.  Matching  funds  may  he  in  the 
form  of  cash  or  in-kind  contributions 
(see  OMB  Circular  A-110).  An 
applicant's  matching  share  normally 
must  be  drawn  entirely  from  non- 
Federal  sources.  Funds  from  another 
Federal  Agency  may  be  used  as  the 
source  of  an  applicant's  match  only 
when  those  funds  have  been  specifically 
authorized  by  that  agency's  enabling 
legislation  for  use  as  a  non-Federal 
match  for  Federal  grants. 

The  Department  of  Commerce  will 
award  funds  up  to  50  percent  of  the 
total  eligible  costs  of  a  project,  unless 
extraordinary  circvmistances  warrant  a 
grant  of  up  to  75  percent.  Since  NECET 
funds  are  limited,  applicants  are 
encouraged  to  provide  as  much  outside 
funding  and  matching  support  as 
possible,  and  to  explore  co-production 
and  co-funding  opportunities  for  their 
projects.  Grant  funds  under  this 
program  will  be  released  in  direct 
proportion  to  non-Federal  matching 
funds  raised  and/or  documented. 

Type  of  Funding  Instrument 

The  funding  instrument  for  awards 
made  under  this  program  will  be  a 
grant. 

Eligibility  Criteria 

Any  individual,  partnership, 
association,  joint  stock  company,  trust, 
corporation  (not-for-profit  or  for-profit), 
or  state  or  local  governmental  entity  is 
eligible  to  submit  an  application  for 
NECET  funding. 

Award  Period 

Successful  applicants  wall  have  up  to 
twenty-four  months  to  complete  their 
project,  although  the  grant  award  period 
will  vary  as  a  function  of  the  complexity 
and  scope  of  the  project. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 


Application  Forms  and  Kit 

The  NECET  grant  program  has  a  two- 
stage  application  process. 

Preliminary  Applications:  All 
applicants  are  first  required  to  submit  a 
Preliminary  Application  (Pre- 
Application)  that  provides  a  brief 
narrative  summary  of  the  general  nature 
of  the  proposed  project.  The  Pre- 
Application  consists  of  two  parts:  1)  a 
Standard  Form  424  (SF-424)  (Rev.  4-92) 
Application  for  Federal  Assistance;  and 
2)  a  narrative  summeuy  of  the  general 
nature  of  the  proposed  project,  not  to 
exceed  five  single-spaced  pages.  An 
original  and  two  copies  of  each 
complete  Pre-Application  is  required  for 
each  project  submission.  No 
organization  or  individual  is  permitted 
to  submit  Pre-Applications  for  more 
than  three  separate  projects.  Videotapes, 
audio  cassettes  and  other  related 
materials  are  not  permitted  writh  Pre- 
Applications.  A  copy  of  the  SF-424  and 
an  outline  of  points  to  be  included  in 
the  Pre-Application  narrative  summary 
is  contained  in  the  National  Endowment 
for  Children's  Educational  Television 
Guidelines  for  Preparing  Applications: 
1995  Grant  Cycle.  This  booklet  may  be 
secured  by  contacting  the  NECET  Office 
by  telephone,  fax,  or  electronic  mail,  as 
described  in  the  "Addresses"  section 
above. 

Full  Applications:  The  Full 
Application  is  a  comprehensive 
document  that  consists  of  required 
Federal  forms,  four  sections  of 
additional  information,  and  three 
exhibits.  Detailed  instructions  for 
completing  the  Full  Application  are 
contained  in  the  Guidelines  for 
Preparing  Applications:  1995  Grant 
Cycle  cited  earlier. 

In  addition,  those  applicants 
requesting  funds  for  production  of  a 
series,  individual  program(s),  or  special 
program(s)  are  also  strongly 
recommended  to  submit  a  half-inch 
VHS  videocassette  that  represents  the 
quality  of  work  of  which  the  applicant 
is  capable.  This  tape  may  take  the  form 
of  a  pilot  or  other  sample  tape  of  the 
proposed  project,  or  may  be  a  tape  of  an 
unrelated  nature  that  demonstrates  the 
creative  and  technical  capability  of  the 
applicant.  Applicants  requesting  NECET 
fimds  for  pre-production  activities  only 
(e.g.,  planning,  research,  development, 
scripting,  etc.)  and/or  for  production  of 
a  pilot  program  do  not  need  to  submit 
a  videocassette  with  their  Full 
Applications.  Videocassettes  will  not  be 
returned. 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by 
NECET,  the  program  anticipates 
receiving  requests  for  copies  of 


applications.  Applicants  are  hereby 
notified  that  the  applications  they 
submit  are  subject  to  the  Freedom  of 
Information  Act.  Applicants  may 
identify  sensitive  information  and  label 
it  "confidential  "  to  assist  NTIA  in 
making  disclosure  determinations. 

Proiect  Ftinding  Priorities 

In  general.  NECET  funds  are  available 
to  support  all  of  the  varied  tasks 
associated  with  the  production  of 
children's  television,  and  project 
eligibility  is  not  limited  to  any 
particular  stage  of  production  or  type  of 
activity  as  long  as  it  is  germane  to  the 
production  of  children's  television 
programming  that  furthers  the  objectives 
of  the  1990  Act. 

In  general,  NECET  expects  to  award 
funds  for  four  categories  of  projects: 

Series:  To  initiate  new  series 
productions,  or  to  complete  a  series 
project  already  underway. 

Individual  Programs  or  Specials.  To 
support  production  of  new  individual 
program(s)  or  special(s). 

Pilot  Programs.  To  support  various 
pre-production  activities  (e.g..  planning, 
research,  development,  scripting,  etc.) 
up  through  and  including  the 
production  of  pilot  program(s). 

Pre-Production  Projects.  To  support 
preliminary  pre-production  activities, 
such  as  planning,  research, 
development  and/or  scripting,  that  will 
eventually  lead  to  production. 

Programming  funded  by  NECET  is 
primarily  intended  for  general  at-home 
viewing  by  children,  although  it  may 
also  have  value  and  be  used  within  a 
school-based  instructional  context. 

Evaluation  Criteria 

Five  Evaluation  Criteria  will  be  used 
to  evaluate  all  NECET  Pre-Application 
and  NECET  Full  Application 
submissions  received  during  the  FY 
1995  grant  cycle.  These  criteria,  and  the 
weight  accorded  each  criterion,  are  as 
follows: 

Creativity  (30  points):  The  proposed 
project  must  display  a  high  degree  of 
creativity,  originality  and  artistic 
imagination  and,  ideally,  be  unique  and 
innovative  in  its  approach. 

Clarity  of  Educational  Objectives; 
Plan  for  Evaluating  Educational 
Effectiveness;  Indication  of 
Developmental  Appropriateness  (30 
points):  Applicants  must  provide:  (1)  A 
clear  statement  of  the  educational 
objectives  of  their  proposal;  (2)  a  plan 
for  evaluating  the  educational 
effectiveness  of  the  proposed  project, 
and  (3)  an  indication  that  the  proposed 
project  is  developmental ly  appropriate 
for  the  target  audience  specified  in  the 
proposal. 
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Conformance  with  NECET  Objectives 
(15  points):  Applicants  must  satisfy 
NECET  that  their  project  will  further  the 
three  NECET  obiectives  discussed 
earlier  in  this  Notice:  (1)  To  Improve  the 
Fundamental  Intellectual  Skills  of 
Children  through  the  Vehicle  of 
Television  Programming;  (2)  To  the 
Extent  Feasible,  to  Support  the 
Development  of  Programming  for 
Children  Aged  6  to  10;  and  (3)  To 
Encompass  a  Broad  Range  of  Subject 
Areas  within  the  Overall  Context  of  the 
Grant  Program. 

Applicant  Capability  (15  points): 
Applicants  must  indicate  why  NECET 
may  be  confident  that  they  will  be  able 
to  complete  the  proposed  project  in  a 
satisfactory  manner.  Applicants  may 
demonstrate  this  capability  in  various 
ways,  including  documentation  of 
previous  experience,  description  of 
qualifications  of  key  personnel 
associated  with  the  project,  and 
presentation  of  a  well-developed  plan. 

Thoroughness  of  Project  Plan  (10 
points):  Applicants  must  provide 
evidence  of  a  well-developed  and  sound 
plan  for  execution  of  their  project, 
including  a  detailed  and  realistic  budget 
that  acc\irately  reflects  the  needs  of  the 
project.  Project  timetables  are  also 
acceptable  and  may  be  included  in  an 
attachment  to  the  application. 

Selection  Procedures 

NECET  grants  are  awarded  on  the 
basis  of  a  competitive  review  process. 

Pre-Applicatjons:  Upon  receipt,  each 
NECET  Pre-Application  will  be 
thoroughly  reviewed  and  evaluated  by 
outside  reviewers  with  demonstrated 
expertise  in  the  area  of  children's 
television  programming.  Criteria  to  be 
used  in  the  evaluation  of  each  proposal 
are  listed  in  the  "Evaluation  Criteria" 
section  of  this  Notice.  Reviewers  will 
provide  written  comments  and  assign 
numerical  points  to  each  Pre- 
Application  proposal,  and  then  make  a 
non-binding  recommendation  to  NECET 
staff  regarding  each  project.  Written 
comments  and  points  assigned  by 
reviewers  will  not  be  made  available  to 
the  applicant,  and  Pre-Application 
submissions  will  not  be  returned. 
Following  reviewer  evaluation,  the 
NECET  Director  will  prepare  a  proposed 
slate  of  the  highest  rated  Pre- 
Applications  based  solely  on  the 
comments,  recommendations  and  points 
assigned  by  outside  reviewers.  This 
proposed  slate  is  then  submitted  for 
consideration  to  the  NTIA 
Administrator,  who,  as  the  selecting 
official,  shall  make  a  final  determination 
regarding  successful  and  unsuccessful 
Pre-Applications.  Successful  and 
unsuccessful  Pre-Applicants  will  be 


notified  by  letter  about  their  proposals 
in  early  June,  1995.  Those  determined  to 
be  unsuccessful  Pre-Applicants  will  be 
drop{>ed  fix>m  further  consideration  for 
the  FY  1995  NECET  grant  cycle.  Those 
determined  to  be  successful  Pre- 
Applicants  will  be  invited  to  submit 
Full  Applications  to  NECET.  However, 
not  all  successful  Pre-Applicants  who 
are  invited  to  submit  Full  AppUcations 

will  be  funded.  

Full  Applications:  NECET  Full 
Applications  and,  as  may  be  relevant, 
accompanying  videocassettes  will  be 
thoroughly  reviewed  by  a  panel  of 
outside  reviewers  with  demonstrated 
expertise  in  the  area  of  children's 
television  programming.  The  review 
panels  will  evaluate  Full  Applications 
using  criteria  identical  to  those  used  in 
the  evaluation  of  Pre-AppHcations. 
These  criteria  are  listed  elsewhere  in 
this  Notice.  Reviewers  will  provide 
written  comments  and  assign  numerical 
points  to  each  Full  Application 
proposal,  and  then  make  a  non-binding 
recommendation  to  NECET  staff 
regarding  each  project.  Written 
conunents  and  points  assigned  by 
reviewers  will  not  be  made  available  to 
the  applicant,  and  Full  Application 
submissions  and  videocassettes  will  not 
be  returned.  Following  review  panel 
evaluation,  the  NECET  Director  will 
prepare  a  proposed  slate  of  the  highest 
rated  projects  based  solely  on  the 
comments,  recommendations  and  points 
assigned  by  review  panelists.  This 
proposed  slate  is  then  submitted  for 
consideration  to  the  NTIA 
Administrator,  who,  as  the  selecting 
official,  shall  make  a  final  determination 
regarding  those  Full  Applications  to  be 
negotiated  for  a  possible  grant  award.  In 
making  their  final  decisions,  the  NECET 
Director  and  the  NTIA  Administrator 
will  consider  the  following  selection 
criteria: 

•  The  written  evaluations  and  points 
assigned  by  the  outside  reviewers; 

•  The  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
NECET  Objectives  and  Project  Funding 
Priorities; 

•  The  extent  to  which  a  proposed 
children's  television  project  is  intended 
to  be  used  within  a  general  at-home 
viewing  context,  as  opposed  to  a  school- 
based  instructional  viewing  context; 

•  The  ability  of  an  applicant  to 
immediately  proceed  with  the  project, 
as  demonstrated  by  the  availability  and 
amount  of  non-Federal  matching  funds, 
either  raised  or  documented;  and 

•  The  availability  of  NECET  funds. 
After  applications  have  been  selected 

in  this  manner,  negotiations  will  take 
place  between  NECET  staff  and  the 
applicant.  These  negotiations  are 


intended  to  resolve  any  differences  that 
exist  between  the  applicant's  original 
funding  request  and  what  NECET 
proposes  to  fund.  Not  all  appUcants 
who  are  contacted  for  negotiation  will 
necessarily  receive  a  NECET  grant. 
When  the  negotiations  are  completed, 
the  NECET  Director  will  recommend 
final  award  actions  to  the  NTIA 
Administrator.  Applying  the  same 
factors  listed  above,  the  Administrator 
will  then  make  the  final  selection  of 
grant  recipients  from  the  pool  of 
negotiated  applications. 

Program  Standards 

Programs  produced  with  NECET  grant 
funding  must  ma^t  broadcast -quality 
production  and  technical  standards 
consistent  with  those  of  the  Public 
Broadcasting  Service  (PBS).  All 
programs  must  be  closed-captioned. 
Programming  funded  by  NECET  may 
not  be  interrupted  with  commercial 
advertising  messages  for  the  life  of  the 
program.  All  NECfl -funded 
programming  must  be  aired  with  a 
funding  (underwriting)  credit  for  the 
National  Endowment  for  Children's 
Educational  Television  (NECET),  and 
any  ancillary  materials  produced  with 
this  grant  shall  contain  a  similar  credit. 
Such  funding  credit  shall  be  consistent 
with  common  practice  for  funding 
announcements  on  public  broadcasting 
stations. 

Rights,  Clearances,  and  Distribution 

NECET  grant  recipients  are  entitled  to 
retain  continuing  rights  to  the 
programming  that  they  create  with 
NECET  funding  assistance.  Recipients  of 
NECET  grant  funding  must  comply  with 
all  requirements  of  United  States 
copyright  law,  including  requirements 
to  obtain  permission  ft-om  owners  of 
copyright  in  works  of  authorship  and  to 
pay  any  required  license  fees. 
Accordingly,  NECET  requires  that  all 
completed  creative  works  supported  by 
NECET  funding  have  appropriate 
clearances,  releases,  and/or  other 
documentation  demonstrating  that  the 
organization  or  individual  producing 
the  programming  either  has  obtained 
rights  for  the  use  of  all  elements  in  the 
programs,  or  has  itself  originally  created 
the  work.  These  rights  and  clearances 
apply  to  all  elements  of  such 
programming. 

NECET  Applicants  should  note  that 
they  will  need  to  obtain  an  option  on 
any  material  critical  to  the  successful 
completion  of  their  projects  before  they 
apply  to  NECET,  unless  all  such 
material  has  already  been  cleared  or  is 
entirely  original  with  the  applicant. 


Other  Requirements 

Federal  Policies  and  Procedures: 
Recipients  and  sub-recipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  appUcable  to  Federal 
financial  assistance  awards. 

Past  Performance:  Unsatisfactory 
performance  imder  prior  Federal 
financial  assistance  awards  may  result 
in  an  application  not  being  considered 
for  funding. 

Pre-award  Activities:  If  applicants 
incur  any  costs  prior  to  the  awarding  of 
funds,  they  do  so  solely  at  their  own 
risk  of  not  being  reimbursed  by  the 
government.  AppUcants  are  hereby 
notified  that,  notwithstanding  any 
verbal  or  written  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  or  NTIA  to  cover  pre- 
award  costs. 

No  Obligation  for  Future  Funding:  If 
an  application  is  selected  for  funding, 
the  Department  of  Commerce  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce.  Receipt  of 
a  NECET  grant,  however,  will  not 
eliminate  the  recipient  from 
consideration  for  future  funding. 

Delinquent  Federal  Debts:  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinouent  Federal  debt  until  either: 

•  Tne  delinquent  account  is  paid  in 
full; 

•  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

•  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

No  Funding  for  Sectarian  Purposes: 
The  De{>artment  of  Commerce  has  a 
long-standing  policy  of  not  funding 
projects  for  purposes  the  essential  thrust 
of  which  is  sectarian.  Consistent  with 
this  poUcy,  NECET  will  not  fund 
projects  the  essential  thrust  of  which  is 
sectarian.  Sectarian  organizations, 
however,  are  eligible  applicants  and 
may  request  funds  for  non-sectarian 
purposes.  (Compare  with  NTIA  PubUc 
Telecommunications  Facilities  Program 
(PTFP)  regulations  at  15  C.F.R. 
§§2301.1,  2301.22(d);  Fordham 
University  v.  Brown,  No.  93-2120 
(CRR)(D.D.C.  June  29,  1994).  appeal 
docketed,  No.94-5229  (D.C.Cir.  Aug.  22, 
1994)] 

Name  Check  Review:  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
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name  check  review  process.  Officials  of 
state  and  local  governments  and 
officials  of  accredited  colleges  and 
universities  who  are  acting  on  behalf  of 
their  respective  entities  in  applying  for 
assistance  are  exempt  from  the  name 
check  review  process.  In  addition,  all 
elected  officials  of  state  and  local 
governments  who  are  serving  in 
capacities  other  than  their  elected 
capacities  when  applying  for  assistance 
are  also  exempt.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Primary  Applicant  Certifications:  All 
primary  appUcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  ResponsibiUty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  The 
following  explanations  are  hereby 
provided: 

•  Non-procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  C.F.R.  Part  26,  Section 
105)  are  subject  to  15  C.F.R.  Part  26, 
"Non-procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

•  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  Section  605) 
are  subject  to  15  CFR  part  26.  Subpart 
F.  "Government- wide  Requirements  for 
Drug-Free  Workplace  (Grants)  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

•  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

•  Anti-Lobbying  Disclosure.  Any 
appUcant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  a  covered 
Federal  action,  such  as  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension. 


continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract, 
grant  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications:  Grant 
recipients  shall  require  applicants/ 
bidders  for  sub-grants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  appUcable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  IneUgibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  from  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
dociunent. 

False  Statements:  A  false  statement  on 
an  application  is  groimds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Intergovernmental  Review: 
AppUcations  luider  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Requirement  to  Buy  American-Made 
Equipment  or  Products:  Applicants  are 
hereby  notified  that  they  will  be 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
PubUc  Law  103-317,  Sections  607  (a) 
and(b). 

Paperwork  Reduction  Act:  The 
standard  forms  have  been  approved  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Approval  Nos.  0348- 
0043,  0348-0044.  0348-0040  and  0348- 
0046. 

Executive  Order  12866:  This  Notice 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

Dated:  March  17. 1995. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 

[PR  Doc.  95-7109  Filed  3-23-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERKm 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

RIN  101 8- ACTS 

Migratory  Bird  Hunting;  Proposed 
1995-1996  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary)  With 
Requests  for  Indian  Tribal  Proposals 

AQEMCY:  Fish  and  Wildhfe  Service, 

Interior. 

action:  Proposed  rulemaking. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposes  to  establish  annual  hunting 
regulations  for  certain  migratory  game 
birds.  The  Service  also  requests 
proposals  from  Indian  tribes  that  wish 
to  establish  special  migratory  bird 
hunting  regulations.  These  regulations 
will  permit  the  taking  of  the  designated 
species  during  the  1995-96  season.  The 
Service  annually  prescribes  outside 
limits  (frameworks)  within  which  States 
may  select  hunting  seasons.  The  Service 
has  also  employed  guidelines  to 
estabhsh  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  These 
seasons  provide  hunting  opportunities 
for  recreation  and  sustenance;  aid 
Federal,  State,  and  tribal  governments  in 
the  management  of  migratory  game 
birds;  and  are  designed  to  permit 
harvests  at  levels  compatible  with 
migratory  bird  population  and  habitat 
conditions. 

DATES:  Tribal  proposals  and  related 
comments  should  be  submitted  by  June 
2. 1995.  The  comment  period  for 
proposed  early-season  frameworks  will 
end  on  July  21.  1995;  and  for  proposed 
late-season  frameworks  on  September  4, 
1995.  The  public  hearing  for  early- 
season  frameworks  will  be  held  on  June 
22, 1995,  at  9  a.m.  The  pubhc  hearing 
for  late-season  frameworks  will  be  held 
on  August  3,  1995.  at  9  a.m. 
ADDRESSES:  Both  public  hearings  will  be 
held  in  the  Auditorium,  Department  of 
the  Interior  Building.  1849  C  Street 
isrW..  Washington.  DC.  Written 
comments  on  the  proposals  and  notice 
of  intention  to  testify  at  either  hearing 
may  be  mailed  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ.  1849  C  Street. 
NW..  Washington.  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634.  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
ArUngton,  Virginia. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  tribal  proposals 
contact  Keith  A.  Morehouse,  and  for  all 
other  issues  regarding  annual  migratory 
bird  hunting  regulations  contact  Ron  W. 
Kokel.  Both  Dr.  Morehouse  and  Mr. 
Kokel  may  be  contacted  at:  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  WildUfe  Service.  Department  of  the 
Interior,  ms  634— ARLSQ.  1849  C  Stroet, 
NW.,  Washington.  DC  20240  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION:  For 
administrative  purposes,  this  document 
consolidates  the  notice  of  intent  and 
request  for  tribal  proposals  with  the 
preliminary  proposals  for  the  annual 
regulations-development  process.  The 
remaining  proposed  and  final 
rulemaking  documents  will  be 
published  separately.  For  inquiries  on 
tribal  guidehnes  and  proposals,  please 
contact  the  following  personnel. 
—Region  1  -  Brad  Bortner.  U.S.  Fish  and 

Wildhfe  Service.  911  N.E.  11th 

Avenue.  Portland.  Oregon  97232- 

4181; (503) 231-6164. 
—Region  2  -  Jeff  Haskins.  U.S.  Fish  and 

Wildhfe  Service.  P.O.  Box  1306. 

Albuquerque.  New  Mexico  87103; 

(505)  766-8048. 
—Region  3  -  Steve  Wilds,  U.S.  Fish  and 

Wildlife  Service,  Federal  Building, 

One  Federal  Drive,  Fort  Snelling. 

Minnesota  55111-4056;  (612)  725- 

3313. 
—Region  4  -  Frank  Bowers,  U.S.  Fish 

and  Wildhfe  Service.  1875  Century 

Boulevard.  Room  324,  Atlanta, 

Georgia  30345;  (404)  679-4000. 
—Region  5  -  George  Haas,  U.S.  Fish  and 

Wildlife  Service.  300  Westgate  Center 

Drive.  Hadley.  Massachusetts  01035- 

9589;  (413)  253-8576. 
—Region  6  -  John  Comely,  U.S.  Fish  and 

WildUfe  Service,  P.O.  Box  25486, 

Denver  Federal  Center,  Denver. 

Colorado  80225;  (303)  236-8676. 
—Region  7  -  Robin  West.  U.S.  Fish  and 

Wildhfe  Service,  1011  East  Tudor 

Road.  Anchorage.  Alaska  99503;  (907) 

786-3423. 

Notice  of  Intent  To  Establish  Open 
Seasons 

This  notice  announces  the  intention 
of  the  Director.  U.S.  Fish  and  WildUfe 
Service,  to  establish  open  hunting 
seasons  and  daily  bag  and  possession 
hmits  for  certain  designated  groups  or 
species  of  migratory  game  birds  for 
1995-1996  in  the  contiguous  United 
States.  Alaska.  Hawaii.  Puerto  Rico,  and 
the  Virgin  Islands,  under  §§  20.101 
through  20.107.  20.109.  and "20.110  of 
subpart  K  of  50  CFR  part  20. 

"Migratory  game  birds"  are  those  bird 
species  so  designated  in  conventions 


between  the  United  States  and  several 
foreign  nations  for  the  protection  and 
management  of  these  birds.  All  other 
birds  designated  as  migratory  (under 
10.13  of  Subpart  B  of  50  CFR  Part  10) 
in  the  aforementioned  conventions  may 
not  be  hunted.  For  the  1995-96  hunting 
season,  regulations  will  be  proposed  for 
certain  designated  members  of  the  avian 
families  Anatidae  (ducks,  geese,  and 
swans);  Columbidae  (doves  and 
pigeons);  Gruidae  (cranes);  Rallidae 
(rails,  coots,  moorhens,  and  galUnules); 
and  Scolopacidae  (woodcock  and 
snipe).  These  proposals  are  described 
under  Proposed  1995-96  Migratory 
Game  Bird  Hunting  Regulations 
(Preliminary)  in  this  document. 
Definitions  of  waterfowl  flyways  and 
mourning  dove  management  units,  as 
well  as  a  description  of  the  data  used  in 
and  the  factors  affecting  the  regulatory 
process,  were  published  in  the  March 
14.  1990.  Federal  Register  (55  FR  9618). 

Regulatory  Schedule  for  1995-1996 

This  is  the  first  in  a  series  of  proposed 
and  final  rulemaking  documents  for 
migratory  game  bird  hunting 
regulations.  Proposals  relating  to  the 
harvest  of  migratory  game  birds  that 
may  be  initiated  after  pubUcation  of  this 
proposed  rulemaking  will  be  made 
available  for  public  review  in 
supplemental  proposed  rulemakings  to 
be  published  in  the  Federal  Register. 
Also,  additional  supplemental  proposals 
will  be  published  for  public  comment  in 
the  Federal  Register  as  population, 
habitat,  harvest,  and  other  information 
become  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
it  is  anticipated  that  comment  periods 
on  some  proposals  will  necessarily  be 
abbreviated.  Special  circimistances  that 
limit  the  amount  of  time  which  the 
Service  can  allow  for  pubUc  conunent 
are  involved  in  the  estabUshment  of 
these  regulations.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  one  hand,  to 
establish  final  rules  at  a  time  early 
enough  in  the  summer  to  allow  resource 
agencies  to  select  and  publish  season 
dates  and  bag  hmits  prior  to  the  hunting 
seasons  and,  on  the  other  hand,  the  lack 
of  current  data  on  the  status  of  most 
migratory  game  birds  until  later  in  the 
summer. 

Because  the  process  is  strongly 
influenced  by  the  times  when 
information  is  available  for 
consideration,  the  overall  regulations 
process  is  divided  into  two  segments. 
Early  seasons  are  those  seasons  that 
generally  open  prior  to  October  1,  and 


include  seasons  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  opening  in  the 
remainder  of  the  United  States  about 
October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1995-1996 
regulatory  cycle  relating  to  public 
hearings  and  Federal  Register 
notifications  are  illustrated  in  the 
accompanying  diagram.  Dates  shown 
relative  to  pubUcation  of  Federal 
Register  documents  are  target  dates. 

Sections  of  this  and  subsequent 
documents  which  outline  hunting 
frameworks  and  guidelines  are 
organized  under  numbered  headings. 
These  headings  are: 

1.  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White-fronted  Geese 

6.  Brant 

'  7.  Snow  and  Ross's  (Light)  Geese 

8.  Tundra  Swans 

9.  SandhiH  Cranes 

10.  Coots 

11.  Moorhens  and  GalUnules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  White- winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
documents  will  refer  only  to  numbered 
items  requiring  attention.  Therefore, 
items  requiring  no  attention  will  be 
omitted  and  the  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Public  Hearings 

Two  public  hearings  pertaining  to 
1995-1996  migratory  game  bird  hunting 
regulations  are  scheduled.  Both  hearings 
will  be  conducted  in  accordance  with 
455  DM  1  of  the  Departmental  Manual. 
On  June  22,  a  pubUc  hearing  will  be 
held  at  9  a.m.  in  the  Auditorium  of  the 
Department  of  the  Interior  Building, 
1849  C  Street  NW.,  Washington,  DC. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  of  migratory  shore 
and  upland  game  birds.  Proposed 
hunting  regulations  will  be  discussed 
for  these  species  plus  regulations  for 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands;  special 
September  waterfowl  seasons  in 
designated  States;  special  sea  duck 
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seasons  in  the  Atlantic  Flyway.  and 
extended  falconry  seasons.  On  August  3, 
a  public  hearing  will  be  held  at  9  a.m. 
in  the  Auditorium  of  the  Department  of 
the  Interior  Building,  address  above. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  and  proposed 
regulations  for  waterfowl  not  previously 
discussed  at  the  June  22  public  hearing. 
The  public  is  invited  to  participate  in 
both  hearings.  Persons  wishing  to  make 
a  statement  at  these  hearings  should 
write  to  the  address  indicated  under  the 
caption  ADDRESSES. 

Requests  for  Tribal  Proposals 

Background 

Begiiming  with  the  1985-86  hunting 
season,  the  Service  has  employed 
guidelines  described  in  the  June  4,  1985, 
Federal  Register  (50  FR  23467)  to 
establish  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  The 
guidelines  were  developed  in  response 
to  tribal  requests  for  Service  recognition 
of  their  reserved  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  hunting  by  both 
tribal  and  nontribal  members 
throughout  their  reservations.  The 
guidelines  include  possibiUties  for:  (1) 
on-reservation  himting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal 
frameworks,  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  himting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  tmd 
length,  and  for  daily  bag  and  possession 
Umits;  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  fr-amework  dates  and  season 
length,  writh  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  annual  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  Protection  of  Migratory 
Birds  (Convention).  The  guidelines  are 
capable  of  application  to  those  tribes 
that  have  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  They  also  apply  to  the 
establishment  of  migratory  bird  hunting 
regulations  for  nontribal  members  on  aU 
lands  within  the  exterior  boundaries  of 
reservations  where  tribes  have  full 
vdldlife  management  authority  over 
such  hunting,  or  where  the  tribes  and 
affected  States  otherwise  have  reached 


agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
normiembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians. 
especiaUy  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  estabhsh  special  hunting 
regulations  for  tribal  members  on  ceded 
lands.  As  explained  in  previous 
rulemaking  documents,  it  is  incumbent 
upon  the  tribe  and/or  the  State  to  put 
forward  a  request  for  consultation  as  a 
result  of  the  proposal  being  published  in 
the  Federal  Register.  The  Service  will 
not  presume  to  make  a  determination, 
without  being  advised  by  a  tribe  or  a 
State,  that  any  issue  is/is  not  worthy  of 
formal  consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  migratory 
game  birds  by  tribal  members  on 
reservations  where  it  is  a  customary 
practice.  The  Service  does  not  oppose 
this  harvest,  provided  it  does  not  take 
place  during  the  closed  season  required 
by  the  Convention,  and  it  is  not  so  large 
as  to  adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  the  Service  has  reached  annual 
agreement  with  tribes  (for  example,  in 
Miimesota.  the  Mille  Lacs  Band  of 
Chippewa  Indians)  for  hunting  by  tribal 
members  on  their  lands  or  on  lands 
where  they  have  reserved  hunting 
rights.  The  Service  will  continue  to 
consult  with  tribes  that  vdsh  to  reach  a 
mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

The  guidelines  should  not  be  viewed 
as  inflexible.  Nevertheless,  the  Service 
believes  that  they  provide  appropriate 
opportimity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
Use  of  the  guidelines  is  not  required  if 
a  tribe  wishes  to  observe  the  hunting 
regulations  estabUshed  by  the  State(s)  in 
which  the  reservation  is  located. 
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Details  Needed  in  Tribal  Pmposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1995-96  hunting  season  must 
submit  a  proposal  that  includes:  (1)  the 
requested  hunting  season  dates  and 
other  details  regarding  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measiuv  or 
monitor  harvest  (mail-questionnaire 
survey,  bag  checks,  etc.);  (4)  steps  that 
will  be  taken  to  limit  level  of  harvest, 
where  it  could  be  shown  that  failure  to 
limit  such  harvest  would  seriously 
impact  the  migratory  bird  resource;  and 
(5)  tribal  capabihties  to  estabUsh  and 
enforce  migratory  bird  hunting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  in  the 
proposal,  rather  than  request  a  date  that 
might  not  be  within  the  final  Federal 
frameworks.  Similarly,  uidess  a  tribe 
wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 

Tribal  Proposal  Procedures 

Pertinent  details  in  proposals  received 
from  tribes  will  be  published  for  public 
review  in  later  Federal  Register 
documents.  Because  of  the  time 
required  for  Service  and  public  review. 
Indian  tribes  that  desire  special 
migratory  bird  hunting  regulations  for 
the  1995-96  hunting  season  should 
submit  their  proposals  as  soon  as 
possible,  but  no  later  than  )ime  2,  1995. 
Tribal  inquiries  regarding  the  guideUnes 
and  proposals  should  be  directed  to  the 
appropriate  Service  Regional  Office 
listed  under  the  caption  SUPPUMCNTARY 
INfORMATION.  Tribes  that  request  special 
hunting  regulations  for  tribal  members 
on  ceded  lands  should  send  a  courtesy 
copy  of  the  proposal  to  officials  in  the 
affected  State(s). 

Public  Comments  Solicited 

The  poUcy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  ndemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Promulgation  of  final  migratory  game 
bird  hunting  reg^ations  will  take  into 
consideration  all  comments  received  by 
the  Service.  Such  comments,  and  any 


additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submitting  written  co'mments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 

Conunents  received  on  the  proposed 
aimual  regulations  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  Service's  office  in 
room  634,  4401  North  Fairfax  Drive, 
Arhngton.  Virginia.  Specific  comment 
periods  will  be  estabUshed  for  each 
series  of  proposed  rulemakings.  All 
relevant  comments  will  be  accepted 
through  the  closing  date  of  the  comment 
period  on  the  particular  proposal  under 
consideration.  The  Service  will 
consider,  but  possibly  may  not  respond 
in  detail  to.  each  comment.  As  in  the 
past,  the  Service  will  summarize  all 
comments  received  dujing  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

Flyway  Council  Meetings 

Departmental  representatives  will  be 
present  at  the  following  winter  meetings 
of  the  various  Flyway  Councils: 

DATE:  March  25.  1995 
— National  Waterfowl  Council.  3:30 

p.m. 

DATE:  March  26, 1995 
— Atlantic  Flyway  Council,  9:00  a.m. 
— Mississippi  Flyway  Council.  8:00  a.m. 
— Central  Flyway  Council,  8:00  a.m. 
— Pacific  Flyway  Council,  10:00  a.m. 

The  Council  meetings  will  be  held  at 
the  Minneapolis  Hilton  and  Towers, 
Minneapolis,  Minnesota. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Enviromnental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)",  filed  with  the  Environmental 
Protection  Agency  on  June  9,  1988. 
Notice  of  Availabihty  was  published  in 
the  Federal  Register  on  June  16,  1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  In  addition,  an 
Auguist  1985  environmental  assessment 
entitled  "Guidelines  for  Migratory  Bird 
Hunting  Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  1995-96 
migratory  game  bird  hunting 
regulations,  consideration  will  be  given 
to  provisions  of  the  Endangered  Species 


Act  of  1973.  as  amended.  (16  U.S.C. 
1531-1543;  hereinafter  the  Act)  to 
ensure  that  hunting  is  not  Ukely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  its 
critical  habitat  and  is  consistent  with 
conservation  programs  for  those  species. 
Consultations  under  section  7  of  this 
Act  may  cause  changes  to  be  made  to 
proposals  in  this  and  future 
supplemental  proposed  rulemaking 
documents. 

Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  document  was  reviewed  under 
Executive  Order  12866. 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.).  Therefore,  in  accordance  with 
Office  of  Management  and  Budget 
instructions,  a  Final  Regulatory  Impact 
Analysis  (FRIA)  was  prepared  in  1981 
and  revised  in  1990.  Although  a  FRIA 
is  no  longer  required,  the  economic 
analysis  contained  in  the  FRIA  has  been 
reviewed  and  the  Service  has 
determined  that  it  meets  the 
requirements  of  Executive  Order  12866. 
This  analysis  was  updated  for  1995.  The 
FRIA  update  included  waterfowl  hunter 
and  harvest  information  from  the  1993- 
94  season.  The  summary  of  the  1995 
update  follows: 

"New  information  which  can  be 
compared  to  that  appearing  in  the  1990 
Final  Regulatory  Impact  Analysis  (FRIA) 
includes  estimates  of  the  1993  fall  flight 
of  ducks  from  surveyed  areas,  and 
hunter  activity  and  harvest  information 
from  the  1993-94  hunting  season. 
Decreased  production  in  prairie  Canada 
and  increased  production  irom  the 
northcentral  U.S.  resulted  in  a  total 
1993  fall  flight  of  ducks  similar  (-5 
percent)  to  that  predicted  in  1992. 
Because  the  status  of  ducks  has  not  yet 
fully  recovered  from  the  drought  of  the 
1980's.  hunting  regulations  were 
developed  that  maintained  the  reduced 
hunting  opportiinity  established  in  the 
1988-89  season.  There  were  no 
significant  changes  in  hunter  activity 
between  the  1992-93  and  the  1993-94 
seasons.  Hunter  numbers  decreased  by  1 
percent  and  waterfowl  hunters  spent  an 
average  of  3  f>ercent  more  days  hunting, 
resulting  in  a  2  percent  increase  in  the 
total  number  of  hunting  days.  Many 
noru«gulatory  factors,  however, 
influence  hunter  participation.  There 
was  essentially  no  change  in  the  total 
duck  harvest  between  the  1992-93  and 
the  1993-94  seasons." 

Copies  of  the  updated  analysis  are 
available  upon  request  from  the  Office 


of  Migratory  Bird  Management.  The 
address  is  indicated  under  the  caption 
ADDRESSES. 

These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  (OMB) 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
However,  the  Service  does  utilize 
information  acquired  through  other 
various  information  collections  in  the 
formulation  of  these  regulations.  These 
information  collection  requirements 
have  been  approved  by  OMB  and 
assigned  clearance  numbers  1018-0005. 
1018-0006,  1018-0008. 1018-0009, 
1018-0010,  1018-0015,  1018-0019.  and 
1018-0023. 


Authorship 

The  primary  authors  of  this  proposed 
rule  are  Keith  A.  Morehouse  and  Ron  W 
Kokel,  Office  of  Migratory  Bird 
Management,  (703)  358-1714. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1995-96  himting 
season  are  authorized  imder  the 
Migratory  Bird  Treaty  Act  (July  3,  1918). 
as  amended.  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978).  as  amended. 
(16  U.S.C.  712);  and  the  Fish  and 
Wildlife  Act  of  1956  (August  8,  1956), 
as  amended.  (16  U.S.C.  742  a-d  and  e- 
))• 

Dated:  March  10,  1995. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Proposed  1995-1996  Migratory  Game 
Bird  Hunting  Regulations  (Preliminary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils;  specific  framework  proposals 
(including  opening  and  closing  dates, 
seasons  lengths,  and  bag  limits)  may  be 
deferred.  Unless  otherwise  specified,  no 
change  from  the  final  1994-95 
frameworks  of  August  17  and  September 
27,  1994,  (59  FR  42474  and  49304)  is 
proposed.  Specific  preliminary 
proposals  that  vary  from  the  1994-95 
frameworks  and  issues  requiring  early 
discussion,  action,  or  the  attention  of 
the  States  or  tribes  are  contained  below: 


1.  Ducks 

A.  General  Harvest  Strategy 

Despite  the  large  volume  of 
information  available  on  hunter  activity 
duck  harvest  levels,  and  population 
status,  the  annual  process  of  setting 
duck  hunting  regulations  has  often  been 
characterized  by  a  lack  of  consensus 
among  managers  on  an  appropriate 
harvest  strategy.  The  Service  believes 
there  are  three  fundamental  reasons  for 
the  annual  debate  over  setting  duck 
hunting  regulations:  (1)  harvest- 
management  objectives  have  not  always 
been  clearly  stated  or  agreed  upon,  (2) 
a  large  number  of  regulatory  options  has 
hindered  our  assessment  of  their  effects; 
and  (3)  management  of  an  international, 
migratory  resource  is  difficult  and  the 
complex  relationship  between  harvest 
and  population  status  could  be  more 
fully  understood.  To  address  these 
difficulties,  the  Service  is  developing  a 
more  formal  and  objective  decision- 
making process.  This  process  requires 
clear  identification  of  harvest- 
management  objectives,  a  Hmited 
number  of  regulatory  options,  and 
alternative,  yet  credible,  hypotheses 
regarding  the  influence  of  harvest  on 
duck  populations.  Using  these  elements, 
a  harvest  strategy  can  be  developed  to 
help  managers  better  understand  the 
effects  of  hunting,  while  also  providing 
maximum  harvest  opportunities 
consistent  with  long-term  resource 
conservation  goals.  The  Service 
proposes  to  implement  some  aspects  of 
this  process  for  the  1995-96  hunting 
season,  with  broader  implementation  to 
occur  over  the  next  few  years. 

This  year,  as  part  of  the 
implementation  process,  the  Service 
proposes  a  duck  harvest-management 
objective  that  balances  hunting 
opportunities  with  the  desire  to  achieve 
waterfowl  population  goals  identified  in 
the  North  American  Waterfowl 
Management  Plan  (hereinafter  the  Plan). 
Under  this  harvest-management 
objective,  the  relative  importance  of 
hunting  opportimity  increases  as 
populations  approach  the  goals  in  the 
Plan  (e.g.  8.1  miUion  mallards).  Thus, 
hunting  opportunity  would  be 
maximized  when  the  population  is  at  or 
above  goals.  Additionally,  while  the 
Service  believes  that  the  Plan's 
population  goals  would  tend  to  exert  a 
conservative  influence  on  overall  duck 
harvest  management,  other  factors,  such 
as  habitat,  also  need  to  be  considered. 
For  the  1995-96  season,  the  Service 
proposes  that  three  regulatory  options 
be  considered:  restrictive,  moderate,  or 
liberal  seasons.  Each  regulatory  option 
or  "package"  would  contain  Flyway- 


specific  season  lengths,  bag  limits,  and 
framework  opening  and  closing  dates, 
mutually  agreed  upon  by  the  Service 
and  Flyway  Councils.  Public  comment 
would  also  be  solicited.  Several  reasons 
exist  for  considering  discrete  regulatory 
"packages."  First,  the  Service  believes 
that  regulatory  changes  should  be  of 
sufficient  magnitude  to  cause 
measurable  changes  in  duck  harvest 
rates.  Minor  changes  (i.e.,  "tinkering") 
in  regulations  that  have  little  or  no 
consequential  overall  impact  on 
waterfowl  resources  and  harvest  can 
confuse  both  hunters  and  the  public. 
Second,  waterfowl  managers  must  have 
adequate  time  to  evaluate  proposed 
regulatory  options.  This  evaluation 
involves  a  determination  of  expected 
duck  harvest  rates  and  resource  impacts. 
Frequently,  adequate  time  for  a 
thorough  evaluation  is  not  available 
when  new  regulatory  options  are 
introduced  late  in  the  regulations- 
setting  process.  Introducing  prescriptive 
regulatory  options  or  packages  early  in 
the  regulations-setting  process  allows 
managers  to  carefully  and  thoroughly 
evaluate  the  expected  resource  impacts. 

An  equally  important  component  of 
the  regulatory  packages  is  guidelines  for 
their  use.  Flyway  Councils  and 
waterfowl  managers  must  know  when, 
and  under  what  conditions,  to  use  each 
regulatory  package.  These  guidelines  are 
currently  being  developed  and  will  be 
proposed  by  the  Service  and  made 
available  for  public  comment.  The 
guidelines  wrill  specify  the  particular 
regulatory  package  appropriate  for 
various  combinations  of  duck 
population  size  and  wetland  conditions 
on  the  breeding  grounds.  For  example, 
liberal  hunting  regulations  would  be 
proposed  when  population  levels  were 
high  (relative  to  Plan  goals),  breeding- 
habitat  conditions  were  exceptionally 
good,  or  both.  The  Service  believes  it  is 
important  that  these  guidelines  be 
consistent  with  the  goal  of  maximum 
sustainable  hunting  opportunities  and 
the  desire  to  achieve  population  levels 
specified  in  the  Plan. 

In  setting  annual  hunting  regulations 
for  ducks,  the  Service  considers  not 
only  biological,  but  sociological, 
recreational,  and  economic  impacts.  The 
proposed  process  described  above  is 
intended  to  improve  our  understanding 
of  the  biological  impacts  of  hunting  by 
making  more  efficient  use  of  harvest  and 
population  data  from  current  waterfowl 
monitoring  programs,  while 
simultaneously  pursuing  traditional 
harvest  and  population  objectives.  The 
Service  will  continue  to  rely  on  the 
established  process  of  public  input  for 
considering  non-biological  impacts. 
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Specific  details  of  this  year's 
proposed  regulatory  "packages"  for  each 
Flyway,  guidelines  for  the  use  of  these 
regulatory  packages,  and  a  general 
description  of  the  harvest  management 
objective  and  the  alternative  hypotheses 
of  duck  population  dynamics  that  were 
considered  in  this  proposed  process  will 
be  available  for  public  comment  on 
March  24. 1995,  by  writing  to  the 
address  under  the  caption  ADDRESSES. 
Additional  information  regarding 
speciflc  population  goals  identified  in 
the  North  American  Waterfowl 
Management  Flan  will  be  available  as 
well  at  the  address  provided  above. 

F.  Zones  and  Splits 

In  1990.  the  Service  determined  that 
the  use  of  zones  and  split  seasons  was 
an  acceptable  means  by  which  States 
could  redistribute  harvest  opportunities 
and  established  a  long-term  strategy  for 
the  use  of  zones  and  split-season 
options  for  duck  seasons  (55  FR  38901- 
38902).  This  long-term  strategy 
contained  guidelines  that  limited 
selection  of  zone/split  options  available 
to  States  to  5-year  intervals.  The  1995- 
96  season  will  he  the  final  year  of  the 
5-year  assessment  period  and  the 
Service  reminds  those  States  that  made 
changes  during  the  last  open  season  in 
1990  that  a  review  of  pertinent  data  (e.g. 
estimates  of  harvest,  hunter  numbers 
and  success)  will  be  required  at  the  end 
of  this  year's  hunting  season.  This 
review  does  not  have  to  be  the  result  of 
a  rigorous  experimental  design,  but 
nonetheless  should  assist  the  Service  in 
ascertaining  whether  major  changes 
occurred  as  a  result  of  zone/split 
regulations.  As  a  matter  of  information 
for  preparation  of  proposals  for  1996- 
97,  the  Service  does  not  anticipate  any 
changes  in  the  existing  guidelines 
governing  zone  and  split  options  for  the 
upcoming  open  season. 

Temporary  Zone  in  the  Southern  San 
Joaquin  Valley  of  California.  In  1994, 
the  Service  allowed  the  State  of 
Cahfomia  to  continue  this  zone  on  a 
temporary  basis.  The  Service 
acknowledges  that  the  Southern  San 
loaquin  Valley  Zone  appears  to  provide 
economic  incentives  for  maintaining 
privately-managed  wetlands,  especially 
during  recent  years  when  season  lengths 
have  been  relatively  short.  Accordingly, 
the  Service  will  consider  allowing  this 
zone  to  continue  on  a  temporary  basis 
during  the  final  year  of  the  5-year 
moratorium  on  zone  changes  pending 
review  of  harvest  and  hunter 
participation  information. 


G.  Special  Seasons/Species 
Management 

i.  Canvasback  Management 

In  1994.  the  Service  re-opened  the 
hunting  season  on  canvasbacks.  Based 
on  population  levels,  expected 
production,  and  projected  harvest 
estimates,  the  Service  believed  that  a 
season  in  all  Flyways  with  a  l-bird  daily 
bag  limit  was  warranted.  The  Service  is 
aware  of  the  high  harvest  potential  for 
this  species  and  will  evaluate  last 
season's  canvasback  harvest.  For  this 
year,  the  Service  will  defer  a  decision 
on  canvasback  hunting  until  the  1994- 
95  harvest  and  1995  spring  population 
status  information  are  available.  The 
Service  proposes  no  change  in  the 
process  employed  for  deciding  on 
regulations  governing  the  harvest  of 
canvasbacks. 

ii.  September  Teal  Seasons 

In  1990.  the  Service  established  a 
strategy  for  the  use  of  shooting  hours 
which  stated  that  shooting  hours  would 
begin  at  sunrise  unless  States  could 
demonstrate  that  the  impact  of 
presunrise  shooting  hours  on  nontarget 
duck  sf)ecies  was  negligible.  During  the 
1993-94  teal  seasons,  several 
Mississippi  and  Central  Flyway  States 
conducted  evaluations  of  shooting  hours 
for  teal  seasons.  In  1994.  the  Service 
allowed  those  States  in  the  Mississippi 
and  Central  Flyways  that  had  conducted 
evaluations  of  presunrise  shooting  hours 
for  teal  to  begin  shooting  hours  at  one- 
half  hour  before  sunrise,  since  the 
evaluations  demonstrated  that  the 
attempted  harvest  of  non-target  species 
was  no  different  between  pre-  and  post- 
sunrise  periods  in  those  States.  The 
Service  notes,  however,  that  final 
reports  of  the  evaluations  are  still 
needed  ft-om  the  Mississippi  and  Central 
Flyway  States  and  believes  that 
comprehensive  final  reports  are 
necessary  for  completion  of  the 
evaluations.  The  Service  has  not  yet 
received  these  reports  and  requests  that 
they  be  submitted  prior  to  the  June 
regulations  meetings. 

iii.  September  Teal/Wood  Ehick  Seasons 

Since  these  seasons  were  last 
reviewed  in  the  early  1980s,  the  Service 
requests  that  Florida,  Kentucky,  and 
Tennessee  provide  an  update  of 
recovery  and  survival  rates,  harvest 
estimates,  and  derivations  of  banded 
birds  harvested  during  these  seasons. 
Preferably,  these  reports  should  be 
submitted  prior  to  this  summer's 
Flyway  meetings.  The  Service  will  make 
a  full  assessment  of  these  seasons 
pending  the  completion  of  the 


cooperative  Wood  Duck  Initiative  final 
report  due  in  1996. 


4.  Canada  Geese 

A.  Special  Seasons 

The  Service  is  currently  reviewing  the 
existing  procedures  for  establishing  and 
evaluating  special  Canada  goose  seasons 
in  the  Atlantic  and  Mississippi  Flyways 
with  the  intent  of  streamlining  and 
simplifying  the  process.  Possible 
changes  the  Service  is  considering 
include  the  elimination  of  the 
experimental-status  requirement  for 
special  seasons  conducted  between  the 
1st  and  15th  of  September.  However. 
States  not  participating  in  the  Migratory 
Bird  Harvest  Information  Program 
would  continue  to  be  responsible  for 
monitoring  hunter  activity  and  harvest 
during  these  special  seasons.  For 
seasons  held  after  September  15,  the 
Service  anticipates  that  current 
requirements  for  special  Canada  goose 
seasons  will  continue. 

B.  Regular  Seasons 

In  the  Atlantic  Flyway,  the  Service 
and  the  Flyway  Council  will 
cooperatively  conduct  an  assessment  of 
the  just  concluded  3-year  harvest- 
reduction  program.  It  is  likely  that 
further  adjustments  to  regular  season 
harvest  regulations  will  be  proposed. 

The  Service  also  remains  concerned 
about  the  status  of  the  Southern  James 
Bay  and  Dusky  Canada  goose 
populations.  The  Service  will  carefully 
review  and  consider  all  harvest 
regulations  to  ensure  that  these 
populations  £U"e  not  impacted. 

5.  White-fronted  Geese 

In  1994.  the  Service  denied  the  Pacific 
Flyway  Council's  request  for 
liberalization  of  seasons  and  limits  on 
white-fronted  geese  in  Washington. 
Oregon,  and  California  because  the 
population  objective  had  not  been 
attained  and  because  a  Flyway  harvest 
strategy  had  not  been  completed.  Given 
that  the  most  recent  3-year  average 
index  of  Pacific  Flyway  white-fronted 
geese  is  283.600,  with  the  1994  fall 
count  being  324.800.  the  Service  now 
believes  some  liberalization  is 
warranted,  provided  a  suitable  harvest 
strategy  is  developed  beforehand. 

8.  Tundra  Swans 

In  1990  and  1991.  the  Service  agreed 
to  experimentally  increase  the  number 
of  permits  available  to  North  and  South 
Dakota  (1.000  each)  for  tundra  swan 
hunting.  The  additional  permits  were 
also  experimentally  allocated  for  the 
1992-94  hunting  seasons.  An 
assessment  of  these  experimental 


seasons  in  the  form  of  a  final  report 
should  he  submitted  to  the  Service  by 
these  States  by  June  1.  1995.  The  final 
report  should  contain  biological 
information  collected  during  these 
experimental  seasons  that  would 
address  the  objectives  identified  in  the 
Memorandum  of  Understanding 
between  the  Service  and  each  State. 
These  objectives  include:  (1)  to 
determine  the  fall  distribution, 
chronology  of  migration,  and 
identification  of  major  concentration 
areas  of  tundra  swans  in  each  State;  (2) 
to  determine  the  number  of  tundra 
swans  harvested  by  permittees  in  each 
State;  and  (3)  to  evaluate  hunter  activity 
and  success,  hunting  methods  and 
harvest  locations  and  estimate  crippling 
losses  associated  with  the  hunting  of 
tundra  swans.  To  properly  address  these 
objectives  the  Service  encourages  these 
States  to  follow  the  evaluation 
guidehnes  in  the  "Eastern  Population 
Tundra  Swan  Sport  Hunting  Plan"  that 
was  completed  in  1988,  which  specifies 
that  evaluation  procedures  should 
include  an  annual  harvest  survey  and  a 
minimum  of  2  years  of  population 
survey  information. 


In  1994.  the  Service  restricted  seasons 
and  hunt  areas  in  Utah  and  required 
that  Montana.  Utah,  and  Nevada 
measure  the  accidental  take,  if  any.  of 
trutnpeter  swans  by  tundra  swan 
hunters.  Pending  reports  on  the 
occurrence  and  take  of  trumpeter  swans 
in  the  hunt  areas,  possible  additional 
changes  may  be  warranted.  The  Service 
believes  tundra  swan  hunting  in  these 
three  States  is  warranted  but  seasons 
may  be  further  modified  to  minimize, 
but  not  preclude,  the  accidental  take  of 
trumpeter  swans. 

14.  Woodcock 

The  Service  is  concerned  with  the 
gradual  long-term  declines  in  woodcock 
populations  in  both  the  Eastern  and 
Central  Management  Regions.  Although 
habitat  changes  appear  to  be  the  primary 
factor  in  the  declines,  adjustment  of 
harvest  opportunities  may  be 
appropriate  in  light  of  current 
population  trends.  The  Service  and  the 
Flyway  Councils  should  continue  their 
ongoing  review  of  the  status  of 
woodcock  and  cooperatively  develop  a 
harvest-management  strategy. 


15.  Band-tailed  Pigeons 

The  Service  supports  the  continuation 
of  seasons  on  both  the  Coastal  and 
Interior  populations.  However,  the 
Service  remains  concerned  about  the 
long-term  decline  in  the  Coastal 
population  and  continues  to  support 
restrictive  harvest  regulations.  As  in 
1993  and  1994.  all  States  having  band- 
tailed  pigeon  hunting  seasons  must 
again  require  either  participation  in  the 
nationwide  Migratory  Bird  Harvest 
Information  Program  or  require  band- 
tailed  pigeon  hunters  to  obtain 
mandatory  State  permits  to  provide 
sampling  frames  for  obtaining  more 
precise  estimates  of  band-tailed  pigeon 
harvest.  Those  States  not  participating 
in  the  Harvest  Information  Program  will 
be  required  to  conduct  a  harvest  survey 
and  provide  the  results  to  the  Service  by 
June  1  of  each  year.  The  Service  will 
continue  to  closely  monitor  population 
and  har\'est  information  from  both 
populations  and  will  evaluate  this 
information  in  June  prior  to  making  any 
decisions  regarding  the  1995-96 
seasons.  Indian  tribes  also  should 
consider  this  situation  when  proposing 
harvest  regulations  for  this  species. 
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(Revolted  in  pan  by 

PL0  7121) 12886 

12903  (Superseded  by 

EO  12955) 13366 

12954 13023 

12955 13365 

12956 14199 

12957 14615 

AdmlnistTBtlve  Orders: 
MemorarxJums: 

March  2,  1995 12393 

Presidential  Determinations: 
No.  95-1 5  of  February 

28,  1995 12859 

No.  95-16  of  March 

13,  1995 15227 

5  CFR 

Ch.  LXXVII 12396 

362 11017 

532 12395,  12396 

582 13027 

731 13613 

831 14201 

842 14201 

843 13034 

1300 12396 

1650.. 13604 

1653 13604 

Proposed  Rules: 

Ch.  XIV 11057 

890 15074 

7  CFR 

29 12398,  12399,  12400, 

13515 

51 11242 

56 12401.  13780 

58 11246 

235 15457 

300 14202 

319 14202 

354 11897 

372 13212 

906 13891 

916 14891 

917 14891 

989 12403 

1209 ;. 13613 

1210 13515 


1220 15027 

1942 , 11019 

Proposed  Rules: 

51 11918,  13926 

58 11919.  12154,  12156 

201 1 5257 

319 13382 

360 15260 

800 15075 

810 15075 

927 14914 

945 13080 

981 15522 

1036 _ 15523 

1050 15262 

1 099 12907 

1220 15082 

1230 13384 

1940 13650,  13928 

6  CFR 

204 14353 

211 14353 

235 14353 

251 14353 

252 14353 

274a 14353 

299 14353 

316 14353 

334 14353 

9  CFR 

2 13893 

75 14617 

77 11898 

91 13896 

92 13896,  13898 

101 14353 

113 14353,  14355.  14357 

317 12883 

381 12883 

Proposed  Rules: 

1 12908,  15524 

3 12908,  15524 

92 13929 

101 14392 

102 _....12159.  12162 

104 12159 

105 12159 

112 14392 

114 12162 

116 12159 

160 13084 

161 13084 

381 14668 

10  CFR 

50 13615 

55 13615 

73 13615 

430 15015 

765 15015 
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766 15015 

1003 15004 

Propo«>d  RuttK 

20 13385 

50 14669 

60 1 51 80.  1 51 90 

1 70 1 4670 

171 14670 

430 - 1 5330 

490 1 5020 

12CFR 

205 15032 

226 15463 

543 „ 1 21 03 

552 12103 

571 _ 12103 

708a 12759 

7 11924 

31 11924 

543 13008 

552 - 13008 

571 13008 

722 13388 

13CFR 

121 15477 

Prop(M«d  RutoK 

108 15525 

120 11941 

122 11941 

14CFR 

1 1 12034,  12108 

39...........VVo20,Vl811.  11613. 

11615.  11617.  11619.  11621. 

11623.  12406.  12407.  12408. 

12410.  12411,  12413,  12414, 

12663,  12666.  13618.  13620. 

13621,  13623.  13624.  14619. 

14897,  15034,  15035.  15037 

61 11254 

71  11625,  12108.  12667, 

13626.  13900.  14363 

73 15229 

91 13627 

95 13035 

97 12109.  12110.  14363. 

14365 

121 11194.  12034 

1 35 1 1 1 94.  1 301 0 

1241 11022 

1262 12668 

Propo— dRu«— : 

Ch.  1 15625 

23 14698 

33 - 12360 

39 11635.  11637,  11942. 

11944.  11945,  12714,  14231, 

14233,  14235,  14237,  14395. 
15084 

71 11057.  13931.  14238. 

14240. 14397 

121 13008.  13862 

125 13862 

135 13862 

150 14701 

15CFR 

925 12592 


2012 15229 

riuMOMd  RutM: 

905 11947 

944 14241 

16CFR 

306 14209,  1 51 98 

1203...- 15231 

PropoMd  RutoK 

305 15200 

1700 12165 

17CFR 

1 13901 

200 14822 

239 11876 

240 14366 

270 11878,  11887.  14622 

274 11876 

400 „ 11022 

401 1 1022 

402 1 1 022,  1 2825 

403 11022 

404 11022 

405 11022 

450 11022 

PropoMd  Rutos: 

239 11890 

270 1 1 890 

274 1 1 890 

18CFR 

381 .._ 15040 

PropoMd  Rula*: 

1 54 1 3651 

158 13651 

201 - .13651 

250 ~ 13651 

284 13651 

19CFR 

10 14630 

1 2 13352.  14486 

101 14211 

Propo— d  Rules: 

134 14705 

20CFR 

416 14215 

Propo««d  RutM: 

200 11639 

335 14241 

404 12166 

416 12166 

21  CFR 

1 73 » 1 1899 

179 12669 

328 13690 

450 11026 

51 0 1 1 027.  1 421 6 

520 1 421 6,  1 421 7 

522 14217 

558 11027.  11028 

Propoaad  RuIm: 

101 14918 

111 14918 

170 14918 

31 0 1 301 4.  1 491 8 


314 13014 

23  CFR 

658 ~ 15212 

636 15478 

1313 15479 

24  CFR 

1 5 1 1901 

25 .13834 

44 - 15481 

45 15481 

58 ~ 1 361 8 

92 13348 

200 14632,  14816 

201 13834,  13854 

202 13834 

215 14816 

235 14816 

236 14816 

243 11828 

247 14816 

290 ~ 11844 

760 1 1 828.  1 4632 

812 14816 

813 11626 

850 — 14816 

880 14816 

881 „....14816 

882 14816 

883 14816 

884 14816 

886 11844.  14816 

887 14816 

888 12594 

889 1 1 828 

890 11836.13615 

900 14816 

904 14816 

905 11626.  14816 

908 _..11626 

912 - - 14816 

913 11626 

960 14816 

3500 11194.  14635 

PropoMd  RutM: 

Chapter  IX 14707 

100 13840,  14890 

888 „ 11870 

25  CFR 

PropoMd  RuIm: 

Ch.1 14582 

26  CFR 

1 11028.11906,  12415, 

14636 
Proposed  Rules: 

1 11059,  11060,  11195, 

11950,  12034,  13213,  13393 
31..„ 15526 

28  CFR 

0 11906 

31 13330 

40 13902 

29  CFR 

500 15232 

1910 1 1 194.  13782 

1915 11194.  13782.  14218 


1917 13782 

1918 13782 

1926 11194 

1952 12416.12417 

2509 12328 

26 1 9 1 3904 

2676 „ 13904 


1910 16263 

1915 15263 

1926 15263 

1952 12488 

30  CFR 

914 13038 

936 - 13040 

950 14368 


Ch.  II 14707 

Ch.  VII - 13858 

264 13652 

756 13088 

773 13087 

904 14399 

925 11640 

926 13032 

935 14400.  14401 

944 13935 


31  CFR 

351 

356 

500 


.15430 
.13906 
.12885 


32  CFR 

199 12419 

1636 ~ 13907 


199 12717.  14403.  14919 

209 1 1 642 

31 1 13936 

855 15086 

33  CFR 

100 11629,  15049,  15052 

110 14220.  15052 

117 13629.  14221 

143 13550 

155 13318 

157 13318 

165 12112.  15049.  15053 

334 15232 

Proposed  Ruiss: 

117 12178,  13393.  13395, 

13653 

166 14242,  14243,  14245, 

14246,  15101.  15102 

320 13654 

325 13654 

333 13654 

402 11643 

34  CFR 

3 11907 

75 12096,  12648 

280 14864 

607 15446 


36  CFR 

7 13629 

1 230 1 3908 

Propossd  Rutss: 

7 13662 

37  CFR 

1 14488 

38  CFR 

3 12886,  14222 

39  CFR 

20 14370 

3001 12113.  12116 


20 14878 

1 1 1 12490 

40  CFR 

9 12670.  15366 

52 12121,  12123,  12125. 

12438.  12442.  12446,  12451, 
12453,  12459,  12685,  12688. 
12691,  12695.  12700.  13042, 
13631.  13634.  13908,  14899, 
15053.  15056,  15061,  15062, 
15233,  15235,  15241,  15483 

58 11907 

61 13912 

63 11029,  12670,  13045 

70 12128,  12478,  13046, 

15066 

81 12453,  12459,  13368, 

13634 

82 14608 

86 15242 

122 16366 

123 15366 

131 15366 

132 15366 

180 11029,  11032.  12702. 

12703.  12704,  12705.  12707, 
13914.  15069,  15486,  15488 

281 12630,  12709,  14334, 

14371,  14372 

282 12630,  14334 

300 14641.  14645,  15247, 

15489 

372 13047 

721 1 1033 

799 14910 

Propossd  RutSK 

Ch.  1 15264 

22 15208 

50 13663 

51 12492 

52 12180,  12184,  12185. 

12519.  12520,  12721,  12722, 
13937,  14708,  14920.  15104. 
15269.  15270,  15271,  15527 

53 13663 

58 12492 

60 13937 

61 13938 

63 12723,  13088,  13664 

68 13526 

70 12521.  13088,  13683. 

14921,  15105 


81 12520 

82 14611 

85 t. 12185 

123 14588 

1 48 1 1 702 

180 13938,  13939,  13941. 

15109.  15111,  15113 

185 15113 

186 15113 

194 11060 

261 12626 

266 1 1 702 

268 11702 

271 11702.12525 

300 13944.  15273 

302 12625 

761 13095 

42  CFR 

410 14223 

485 11632 

486 11632 

Propossd  RuIss: 

65a 12526 

43  CFR 

2720 12710 

PuMic  Land  Ordsrs: 

7100 12692 

7117 11045 

71 18 1 1046 

7119 11633 

71 20 1 1 633 

7121 12886 

7122 12887 

7123 12887 

7124 13915 

7125 15248 

44  CFR 

64 15071 

66 13049 

67 13060 

152 11236 

354 15628 


61 13945 

65 14708 

67 13096.  14710 

206 13945 

45  CFR 

2543 13055 

Propossd  RuIm: 

1180 12186 

46  CFR 

2 13550 

30 1 331 8 

32 13318 

70 13318 

90 13318 

172 13318 

Propossd  Rules: 

4 15115 

5 15115 

10 13570 

12 ; 13570 

67 1 21 88 


47  CFR 

1 13636 

2 13071.  15248 

5 13636 

15 13071 

22 15490 

24 13915 

32 12137 

36 12137 

61 1 3637 

64 15496 

65 12137 

73 11909.  11910,  11911, 

13918.  15255.  15496 

74 14224 

76 14373 

90 15248.  15490 


Ch.  1 13102.  15527 

1 13396,  15275 

2 11644.  13687.  15116 

15 15116 

63 1 1 644.  1 51 1 8 

64 12529 

73 12630.  12724,  12725, 

13947.  15275 

48  CFR 

2 12366.  12384,  13397 

3 12366,  13397 

4 „ 12366,  12384 

6 12366.  12384,  13397 

6 12366,  13397 

7 12384,  13397 

8 12366,  12384 

9 12366,  12384.  13397 

10 „ 13397 

1 1 1 3397 

12 12384,  13397 

13 12366,  13397 

14 12384.  13397 

15 12366.  12384,  13397 

16 12366,  12384,  13397 

22 12366.  13397.  14377 

23 12366.  13397 

25 12366 

27 12366 

28 12366 

29 12366 

32 12366.  12384 

36 12366.  13397 

41 12366 

42 12366.  13397 

43 12366 

44 12366,  13397 

45 12366,  12384 

46 12366,  1 3397 

47 12366,  13397 

49 12366,  13397 

52 12366.  12384,  13397. 

14377 

53 12366.  12384,  13397 

209 13073 

219 13074 

223 13075 

235 13076 

252 13073.  13075 

701 11911,  12825 

703 11911,  12825 

715 11911,  12825 


724 1 191 1 

731 1 191 1 ,  12825 

752 11911.  12825 

927 11812 

952 11812 

970 11812 

1517 12712 

1805 14378 

1 81 9.1. 1 5497 

1 837  ....„ 1 1 634 

1852 „ „.15497 

Ch.  99 1271 1 

Propossd  Rules: 

Ch.  1 11198 

1 14340,  15450 

6 14346 

7 1 4340 

12 15220 

1 6 14346 

17 14340 

32 14156.  15460 

33 _ 15450 

37 14340 

45 12530.  16528 

49 14340 

52 12530,  14156,  14340. 

14346.  15220.  15450.  15528 

215 15528 

245 15276 

252 1 5276 

933 .> 11646 

970 1 1646 

9904 12725 


49  CFR 

1 11046,  13639,  14225 

107 12139 

192 14379,  14646 

195 14646 

218 11047 

382 13369 

391 13369 

393 12146 

501 15503 

564 14226 

571 11913,  13216,  13286, 

13297,  13639.  15504 

575 11913 

582 15509 

583 14228 

653 12296 

654 12296.  12298 

661 14174 

1312 13077 

1314 13077 

Propossd  RutSK 

Ch.  V 14717.  15119 

192 14714 

195 14714 

234 1 1649 

393 13306 

564 14247 

571 12192,  13688,  14247 

575 15529 

661 _ 141 78 

800 13948 

830 13948 

831 13948 
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50CFR 

17 12483.12887 

204 11050 

227 15612 

280 14381 

285 14381 

301 14651 

61 1 13780 

625 14230 

646 12592 

651 1 3078 

664 13918 

663 13377 

672 11915.  12149,  12152. 

13079.  14390,  14912.  15072, 
15521 

673 1 1054,  12825 

675 11915,  12149.  12487. 

13780.  143S0,  14912, 15521 

676 11916,  12152,  13780 

681 1 3380 

Propo— d  Bui—; 

14 15277 

17 11768.  12531,  12728. 

12730.  13105,  13397,  13950, 

14253,  14410,  15280,  16281 

18 14408 

20 14194,  15642 

222 11951,  14410 

227 14253 

649 14261 

663 1 1 062 

672 13106 

675 13106 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  irxlividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Supenntendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phfwie,  202-512- 
2470). 

S.  1/P.L.  104-4 
Unfunded  Mandates  Reform 
Act  of  1995  (Mar.  22.  1995; 
109  Stat.  48;  24  pages) 
Last  Liat  March  9.  1999 
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Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

Onin  ProoMdng  Code 

*  6216 

I — I  Y t^,  enter  my  subscription(s)  as  follows: 


Charge  your  order 
It's  Easy! 


To  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 
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Please  Choose  Method  of  Payment: 
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I I  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  (i/9S) 

Mail  To:    New  Orders.  Superintendent  of  Documents 
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The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail   As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
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Microfiche  Subscription  Prices: 
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One  year:  $433.00 
Six  months:  $216.50 
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I    I    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format: 
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It's  easyl 
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regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


For  privacy,  dicck  boi  below: 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:        The  OfTice  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  tjetween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  l>e  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WHEN: 
WHERE: 


WASHINGTON,  DC 

April  20  at  9:00  am 

Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW.. 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 

202-523-4538 

DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street.  Dallas.  TX  75242 


RESERVATIONS: 

1-800-366-2998 

SALT  LAKE  CITY,  UT 

WHEN: 

May  9  at  9:00  am 

WHERE: 

State  Office  Building  Auditorium 

450  North  Main  Street 

Salt  Uke  City.  UT  84114 

RESERVATIONS: 

1-800-359-3997 
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Agricultural  Marketing  Service 

NOTICES 

National  organic  production  program;  national  list  of 

substances  used  in  organic  production  and  handling; 

inclusion  procedure,  15744-15745 

Agriculture  Department 

See  Agricultural  Marketing  Sei^rice 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board.  15750 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boll  weevil  control  program,  TX,  15745-15746 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Association  for  Proximity  X-Ray  Technology  Insertion, 

15789 
Water  Heater  Industry  Joint  Research  and  Development 
Consortiiun,  15789 

Army  Department 
See  Engineers  Corps 

Civil  Rights  Commission 

NOTICES 

Meetings;  advisory  committees: 

Alaska.  15746 

Indiana,  15746-15747 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 

Connecting  waters  from  Lake  Huron  to  Lake  Erie;  speed 
limits.  15734-15736 

Metedeconk  River,  NJ;  safety  zone,  15736-15737 
NOTICES 
Meetings: 

Eighth  Coast  Guard  District  Industry  Day,  15810-15811 

Houston/Galveston  Navigation  Safety  Advisory 
Committee.  15811 

Navigation  Safety  Advisory  Coimcil,  15811 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  15747 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China,  15749-15750 

Comptroller  of  the  Currency 

PROPOSED  RULES 

Information  availability  and  release;  mimicipal  securities 
dealers,  Seciirities  Exchange  Act  disclosures,  and 
national  banks  financial  information  disclosure,  15705- 
15723 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15819 

Customs  Service 

PROPOSED  RULES 

Organization,  functions,  and  authority  delegations: 

International  airport  status  for  customs  services  and  ports 
of  entry  for  aliens  arriving  by  aircraft;  revocations 
and  designation,  15703-15705 
NOTICES 
Customhouse  broker  license  cancellation,  suspension,  etc.: 

Carle,  Christopher,  et  al.,  15817 

Louis-Ferdinand,  George,  15817 
Meetings: 

Automated  Export  System  Development  Team,  15817 

Defense  Department 

See  Air  Force  Department 

See  Engineers  Corps 

See  Navy  Department 

RULES 

Acquisition  regulations: 

Research  and  development,  streamlined  contracting 
procedures  test,  15689-15690 
PROPOSED  RULES 
Acquisition  regulations: 

Government  property  class  deviation,  15740-15742 

Education  Department 

PROPOSED  RULES 
Postsecondary  education: 
Borrower  E)efenses  Regulations  Negotiated  Rulemaking 
Advisory  Committee;  meetings,  15737 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  15755-15756 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Ace  Comb  Co.,  15789-15790 

Hartz  Mountain  Corp.,  15790 

Hartz  Mountain  Corp.;  correction,  15790 

Litton  Industrial  Automation  Systems,  Inc.,  15791-15792 

Sanofi  Bio  Industries,  15792 

Scott  Paper  Co.,  15792 

Sedco  Forex  Resources,  Inc..  15792 

Simnyside  Coal  Co.,  15793 

Texaco  Exploration  &  Production,  Inc.,  15793 
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Wailuku  Agribusiness  Co..  Inc..  15793 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 
J.M.  HuberCorp.  et  al  .  15790-15791 
Federal-State  unemployment  compensation  program: 
Unemployment  insurance  program  letters — 
Federal  unemployment  insurance  law  interpretation. 
15794-15797 
Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 

Apprenticeship  diversity  program;  correction.  15797- 
15798 
NAFTA  transitional  adjustment  assistance: 
Wirekraft  Industries.  Inc..  15793-15794 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rancho  Palos  Verdes.  CA;  shore  protection  feasibility 
study.  15750 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Lambda-cyhalothrin.  15683-15686 
PROPOSED  RULES 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  15737-15739 
NOTICES 

Confidential  business  information  and  data  transfer.  15761 
Meetings: 
Common  sense  initiative — 

Printing  sector  et  al..  15763-15764 
Science  Advisory  Board.  15761-15763 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Short  supply  controls  and  monitoring — 
California  crude  oil  exports.  15669-15673 

Family  Support  Administration 
See  Refugee  Resettlement  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Fairchild.  15667-15669 
Class  D  airspace;  correction,  15669 
PROPOSED  RULES 
Class  E  airspace.  15723-15724 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Amateur  services — 
219-220  MHz  band;  use  allocation.  15686-15688 
Television  broadcasting: 


Video  marketplace;  television  station  owTiership;  network 
station  ownership  and  secondary  affiliation  rules 
eliminated.  15688-15689 
PROPOSED  RULES 
Common  carrier  services: 

Hearing  Aid  Compatibility  Negotiated  Rulemaking 
Committee;  establishment  and  meetings.  15739- 
15740 
NOTICES 

Rulemaking  proceedings:  petitions  filed,  granted,  denied,     ' 
etc..  15764 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Citizens  Power  &  Light  Co.  et  al..  15756-15758 

Kamine/Besicorp  Allegany  L.P..  15758- 
Meetings;  Sunshine  Act.  15819-15821 
Applications,  hearings,  determinations,  etc.: 

Equitrans.  Inc..  15758-15759 

Ferguson-Burleson  County  Gas  Gathering  System,  J.V., 
15759 

Northern  Natural  Gas  Co..  15759-15760 

Northwest  Pipeline  Corp..  15760 

Tennessee  Gas  Pipeline  Co.;  correction.  15822 

Transwestem  Pipeline  Co..  15760-15761 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
American  Classic  Voyages  Co..  15764 
American  West  Steamboat  Co..  15764 
Discovery  Sun  Partnership  et  al..  15764-15765 
Radisson  Seven  Seas  Cruises.  Inc.,  et  al.,  15765 

Federal  Prison  Industries 

RULES 

Work  and  compensation;  inmate  work  programs,  15826- 
15833 

Federal  Railroad  Administration 

NOTICES 

Emergency  order  to  railroad  tank  car  owners;  stub  sill  tank 

cars  inspection  and  repair,  15811-15813 
Meetings: 
National  high  speed  ground  transportation  policy,  15814- 
15816 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Allied  Irish  Banks,  p. I.e..  et  al..  15765 
James  River  Bankshares.  Inc..  et  al.,  15765-15766 

Federal  Trade  Commission 

PROPOSED  RULES 
Industry  guides: 
Luggage  and  related  products,  shoe  content  labeling  and 
advertising,  and  ladies'  handbags.  15724-15725 
Trade  regulation  rules: 
Waist  belts,  leather  content;  misbranding  and  deception, 
15725-15726 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Coastal  California  gnatcatcher.  15693-15699 


NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Mexican  spotted  owl.  15787 

Food  and  Drug  Administration 

NOTICES 
Human  drugs; 
Patent  extension;  regulatory  review  period 
determinations — 
Semprex  D  capsules:  correction.  15822 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Louisiana  and  Texas 

Star  Enterprise;  crude  oil  refinery  complexes,  15747- 
15748 

Forest  Service 

NOTICES 
Meetings: 
Willamette  Provincial  Interagency  Executive  Committee, 
Advisory  Committee,  15746 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Paterson.  Grant  &  Watson  Ltd.  et  al..  15787-15788 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration 
See  Refugee  Resettlement  Office 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 
Joint  community  development  program;  special  purpose 
grants  to  higher  education  institutions  and  to  States 
and  local  government  units,  15836-15839 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Public  and  Indian  Housing,  15784 
Director.  Native  American  Programs  Office,  et  al.,  15783- 
15784 

'  Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Organization,  functions,  and  authority  delegations: 
International  airport  status  for  customs  services  and  ports 

of  entry  for  aliens  arriving  by  aircraft;  revocations 

and  designation,  15703-15705 

Intergovernmental  Relations  Advisory  Commission 

NOTICES 

Unfunded  Mandates  Reform  Act;  evaluation  of  existing 

mandates  on  State,  local,  and  tribal  governments; 

request  for  suggested  criteria.  15784-15785 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 
Compensated  intercorporate  hauling  operations.  15788 


Railroad  services  abandonment: 

.    Otter  Tail  Valley  Railroad  Co.,  Inc..  15788-15789 

Justice  Department 

See  Antitrust  Division 

See  Federal  Prison  Industries 

See  Immigration  and  Naturalization  Service 

See  Prisons  Bureau 

RULES 

Organization,  functions,  and  authority  delegations: 

United  States  Attorneys;  civil  claims  settlement  authority, 
15674-15675 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions: 

New  Mexico,  15785-15786 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  15786 

Wyoming,  15786-15787 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co.,  Inc.,  15813-15814 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  Advisory  Committee.  15798 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Rearview  mirrors — 

School  bus  convex  cross  view  mirrors.  15690-15693 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conser\'ation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  spiny  lobster.  15743 
NOTICES 
Meetings: 

South  Atlantic  Fishery  Management  Council.  15748 

National  Telecommunications  and  Information 
Administration 

NOTICES 
Meetings: 

National  Information  Infrastructure  Advisorx'  Council. 
15824 

Navy  Department 

NOTICES 

Environmental  statements:  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Reserve  Center.  Miami.  FL.  15754-15755 
Naval  Training  Center.  Orlando.  FL.  15750-15754 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel.  15755 

Nuclear  Regulatory  Commission 

RULES 

Radiation  protection  standards: 
Low-level  waste  shipment  manifest  information  and 
reporting.  15649-15667 
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NOTICES 

Agency  information  collection  activities  under  OMB 

review.  15798-15799 
Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co  et  a!  ,  15799 
Generic  letters: 

Safety-related  power-operated  gate  valves:  pressure 
locking  and  thermal  binding.  15799-15804 
Applications,  hearings,  determinations,  etc.: 

Northeast  Nuclear  Energy  Cu  .  15HU-4 

Patent  and  Trademarl*  Office 

NOTICES 

New  expiration  dates  for  certain  patents;  determination. 
15748-15749 

Postal  Service 

PROPOSED  RULES 

Conflict  of  interests.  15700-15703 
Presidential  Documents 

PROCLAMATIONS 

Uruguay  Round  of  Multilateral  Trade  Negotiations:  certain 
provisions  implementation  (Proc  6780).  15845-1 585 J 
Special  observances: 
Greek  Independence  Day  (Proc.  6779).  15843 

Prisons  Bureau 

RULES 

Work  and  compensation;  inmate  work  programs,  15826- 
15833 

Public  Health  Service 

See  Food  and  Drug  Administration 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.. 
Refugee  resettlement  program — 
Alternative  approaches  to  provision  of  cash  assistance, 
medical  assistance,  social  services,  and  case 
management.  15766-15783 

Securities  and  Exchange  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Update 
Correction,  15673-15674 

NOTICES 

Self-regulatorv  organizations;  proposed  'ule  changes: 
American  Stock  Exchange,  Inc.,  15804-15807 
Philadelphia  Stock  Exchange.  Inc..  15807-15810 

Selective  Service  System 

RULES 

Post  employment  conflict  of  interest;  CFR  part  removed. 
1S682-15683 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Texas,  15675-15680 

Utah,  15680-15682 


PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Illinois,  15726-15728 

Missouri.  15728-15729 

Utah. 15729-15730 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Catoosa  Utility  District  and  Upper  Cumberland  Plateau 
region.  TN:  water  supply  development.  15810 

Textile  Agreements  Implementation  Committee 

See  Comnnttee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Privacy  ,^ct:  implementation.  15730-15734 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Maritime  .Administration 

See  National  Highway  Traffic  Safety  Administration 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  and  61 
RIN  3150-AO33 

Low-Level  Waste  Shipment  Manifest 
Information  and  Reporting 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
amending  its  regulations  to  improve 
low-level  waste  (LLW)  manifest 
information  and  reporting.  The 
amendments  will:  Improve  the  quality 
and  uniformity  of  information  contained 
in  manifests  that  are  required  to  control 
transfers  of  LLW  that  is  ultimately 
intended  for  disposal  at  a  land  disposal 
facility;  establish  a  set  of  forms  that 
allows  LLW  to  be  tracked  from  its 
origin,  and  serves  as  a  national  Uniform 
Low-Level  Radioactive  Waste  Manifest 
to  meet  NRC,  Department  of 
Transportation  (DOT),  and  State  and 
Compact  information  requirements; 
require  LLW  disposal  site  operators  to 
electronically  store  container-specific 
manifest  information;  and  require  the 
disposal  site  operators  to  be  capable  of 
reporting  the  stored  Uniform  Manifest 
information  on  a  computer-readable 
medium  (e.g.,  magnetic  disks  or  tapes). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  March  1,  1998. 
However,  licensees  may  implement  the 
regulation  at  an  earlier  date,  if  a  LLW 
disposal  facility  or  its  regulatory 
authority,  to  which  shipped  LLW  is  to 
be  ultimately  consigned,  desires  earlier 
implementation  of  these  provisions. 
ADDRESSES:  Copies  of  documents 
relating  to  the  proposed  rule  that  was 
published  on  April  21. 1992  (57  FR 
14500),  or  copies  of  this  document  may 
be  examined  and  copied  for  a  fee  in  the 
Commission's  Public  Document  Room 


at  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  20555.  Copies  of  NRC's 
Uniform  Low-Level  Radioactive  Waste 
Manifest  forms  and  the  general 
instructions  can  be  obtained  from  the 
Information  and  Records  Management 
Branch,  Mail  Stop  T-6  F33,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  or 
telephone  (301)  415-7230. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Lahs,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6756  or  Mark  Haisfield,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6196. 
SUPPLEMENTARY  INFORMATKM: 
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Low-Level  Waste  Shipment  and  Disp>osal 
Rulemaking  History 

II.  Implementation 

in.  Summary  of  Public  Comments  and 

Changes  From  Imposed  Rule 
Part  20 

—Section  20.2006    Transfer  for  disposal 
and  manifests 

—Appendix  F  to  §§  20.1001  through 
20.2402  (Appendix  G  to  §§  20.1001 
through  20.2402  in  this  final  rule) 

I.  Manifest — Introduction 

I.  Manifest — Definitions 

A.  General  Information 

B.  Shipment  Information 

C.  Disposal  Container  and  WastB 
Information 

D.  Uncontainerized  Waste  Information 

E.  Multi-Generator  Disposal  Container 
Information 

II.  Control  and  Tracking — Appendix  G, 
paragraph  III. A 

III.  Control  and  Tracking — Appendix  G, 
paragraph  III.B 

Part  61 

— Section  61.12    Specific  technical 
information  (as  contained  in  §61.80) 

— Section  61.80  Maintenance  of  records, 
reports,  and  transfers.  Uniform  Manifest 
Forms  and  Instructions 

— General  Comments 

—Form  540 

— Form  541 

—Form  542 

National  Data  Base  Comments 

Regulatory  Analysis  Comments 

IV.  Compatibility  Agreement  of  State 

Regulations 

V.  Environmental  Impact:  Categorical 

Exclusion 

VI.  Paperwork  Reduction  Act  Statement 

VII.  Regulatory  Analysis 


VIII.  Regulatory  Flexibility  Certification 

IX.  Backfit  Analysis 

L  Background 

Purpose  of  the  Revision 

The  purpose  of  this  amendment  to  10 
CFR  parts  20  and  61  is  to  modify  the 
NRC's  LLW  shipment  manifest 
information  and  reporting  requirements 
to  address  the  regulatory  information 
needs  for  the  transfer  and  disposal  of 
LLW.  The  amended  information  defines 
the  chemical,  physical,  and  radiological 
properties  of  LLW  that  can  be  used  to 
determine  the  expected  performance  of 
disposal  facilities  during  operations  and 
following  closure.  Thus,  a  principal 
objective  of  these  amendments  is  to 
ensure  that  the  information,  initially 
reported  by  those  generating  the  LLW, 
eventually  received  and  recorded  by  the 
LLW  disposal  facility  operator,  and 
made  available  to  the  NRC  or  an 
Agreement  State  regulatory  agency,  is 
sufficiently  comprehensive  and 
consistent  for  its  intended  use.  To 
enhance  regulatory  oversight  and  assist 
regulatory  agencies  and  others  in  their 
assessments  of  normal  operations  or 
potential  problems,  such  as  questions 
about  the  adequacy  of  a  particular 
disposal  container,  the  amendment 
requires  that  the  manifest  information 
be  stored  electronically  at  the  disposal 
facility  operated  under  an  NRC  license 
and  be  capable  of  being  conveyed  by  a 
computer-readable  medium.  The 
specific  content  and  schedule  for  any 
reports  containing  the  stored 
information  will  be  established  as  a 
condition  of  the  license  or,  if  necessary, 
in  a  future  rulemaking  action. 

The  Commission  recognizes  that 
several  entities  have  legitimate  needs  for 
LLW  shipment  information  that  should 
reasonably  be  included  on  a  shipment 
manifest.  In  fact.  Compacts,' 
unaffiliated  States,  and  an  increasing 
number  of  consignees,  including 
disposal  facility  operators,  have 
interests  in  waste  shipment  and 
disposal  information  that  could  be 
contained  in  a  shipment  manifest.  To 
provide  a  degree  of  standardization  in 
format  and  a  baseline  of  manifest 


'  With  the  passage  of  the  Low-Level  Radioactive 
Waste  Policy  Amendments  Act  of  1985  and  the 
Low-Level  Waste  Policy  Act  of  1980.  many  States 
have  organized  into  regional  Compacts.  These 
Compacts,  together  with  unaffiliated  States,  are 
attempting  to  facilitate  the  development  and 
operation  of  new  disposal  facilities. 
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information,  the  amendment  requires 
the  use  of  an  NRC-developed  Uniform 
Low-Level  Radioactive  Waste  Manifest. 
This  manifest,  to  which  additional 
information  can  be  added,  responds  to 
a  request  from  the  Host  State  Technical 
Coordinating  Committee  (TCC)  ^  and  the 
expressed  views  of  several  other  parties 
having  an  interest  in  the  information 
contained  in  the  manifest.  The  uniform 
manifest  meets  DOT  shipping  paper 
requirements,  contains  the  information 
required  by  the  NRC.  and  provides  a 
baseline  set  of  information  to  address 
Compact,  unafniiated  State,  and 
consignee  needs. 

Low-Level  Waste  Shipment  and 
Disposal 

LLW  may  be  shipped  to  a  LLW 
disposal  facility  directly  from  a  waste 
generator  (potentially  after  the  waste  has 
been  sent  offsite  for  processing  and  has 
been  returned)  or  may  be  shipped  from 
a  waste  collector  or  processor.  The 
collector  is  a  licensee  who  typically 
handles  prepackaged  waste  from 
hospitals,  laboratories,  or  other 
licensees  who  generate  only  small 
volumes  of  waste.  A  shipment  from  a 
collector  may  have  been  temporarily 
stored  at  the  collector's  facility  and, 
when  eventually  transported  to  a 
disposal  facility,  shipped  with  other 
containers  of  waste  obtained  from 
several  generators. 

Waste  may  be  shipped  from  a  waste 
processor,  who  has  received  radioactive 
material  or  waste  from  other  licensees 
(generators,  collectors,  or  other 
processors),  and  has  repackaged  the 
waste  after  possibly  changing  the 
waste's  chemical  or  physical 
characteristics.  For  example,  the  waste 
processor  may  have  compacted  or 
incinerated  the  waste  or  segregated 
contaminated  waste  from  non- 
contaminated  material  or  waste.  A 
single  container  of  waste  shipped  from 
a  waste  processor  may  contain  wastes 
from  a  number  of  different  generators. 

Companies  generating,  collecting, 
processing,  or  disposing  of  the  waste  are 
licensed  either  by  the  NRC  or  by  an 
Agreement  State.'  Any  step  in  the  waste 


'  NRC  staff  interactions  with  the  Compacts  and 
unafniiated  States  has  occurred  principally  with  the 
Ix>w-Level  Radioactive  Waste  Forum  and  the  Host 
State  Technical  Coordinating  Committee  (TCC).  The 
TCC  requested  that  the  Commission  consider  the 
development  of  a  uniform  manifest  in  this 
rulemaking  action,  and  on  November  9,  1990. 
transmitted  to  NRC  an  example  manifest  with 
supporting  material. 

'  F>ursuant  lo  the  Atomic  Energy  Act  of  1954.  as 
amended,  the  Commission  has  the  authority  to 
relinquish  part  of  its  regulatory  authority  to  a  Slate, 
contingent  upon  making  a  determination  that  the 
Stale's  regulatory  program  is  compatible  with  the 
Commission's.  Twenty-nine  States,  under  formal 
agreements  with  Ihe  Commission,  have  assumed 


management  chain  (e.g.,  temporary 
storage  by  a  collector,  processing,  or 
disposal)  may  have  occurred  in  a  State 
different  from  that  in  which  the  waste 
was  generated.  Thus,  from  a  radiological 
safety  standpoint,  several  regulatory 
entities  may  have  an  interest  in 
particular  waste  shipments  and 
disposals. 

E,ach  shipment  of  LLW  is  currently 
accompanied  by  a  multi-page  manifest 
that  describes  the  shipment  contents. 
These  manifests,  which  include 
specifically  formatted  versions 
developed  by  the  disposal  facility 
operators,  are  frequently  large  multi- 
copy detailed  documents  that  contain 
information  required  by  the 
Commission's  regulations  in  10  CFR 
part  20,*  DOT  regulations  in  49  CFR  part 
172.  and  State  requirements  imposed  as 
conditions  on  disposal  facility  licensees. 
The  manifests  also  include  information 
required  by  the  consignee  who  receives 
the  LLW  or  radioactive  material 
shipment. 

Three  disposal  facilities  are  currently 
in  operation.  The  Barnwell,  South 
Carolina,  disposal  facility  is  operated  by 
Chem-Nuclear  Systems,  Inc.,  the 
Richland,  Washington,  facility  is 
operated  by  US  Ecology,  Inc.,  (both  of 
these  facilities  are  only  accepting  waste 
from  their  respective  Compacts),  and  the 
Utah  facility  near  Clive,  Utah,  is 
operated  by  Envirocare  of  Utah,  Inc. 
Upon  receipt  of  a  shipment  of  LLW  at 
these  facilities,  operators  perform 
quality  control  checks  on  the  shipment 
and  the  information  in  the  manifest. 
Portions  of  the  manifest  information  are 
transfened  into  their  computer-based 
recordkeeping  systems.  The  existing 
disposal  facility  operators  have 
developed  computer  systems  to  store 
and  process  the  voluminous  manifest 
information  because  the  operators 
receive  thousands  of  shipment 
manifests  each  year. 

Rulemaking  History 

In  1989,  the  NRC  initiated  this 
rulemaking  to  improve  the  quality  and 
consistency  in  reporting  of  information 
that  was  contained  on  manifest 
documents.  In  that  same  year,  a  draft  of 
the  proposed  rule  was  provided  to  the 
Agreement  States  for  comment.  As  a 
result  of  this  early  interaction,  the 
Commission  became  aware  that  a 
significant  improvement  to  the  current 
manifesting  system  would  be  the 
development  of  a  national  Uniform 
Low-Level  Radioactive  Waste  Manifest. 


this  regulatory  responsibility.  Negotiations  with 
other  States  are  underway. 

'The  Commission's  LLW  manifest  and  tracking 
requirements  are  codiTied  in  §  20.2006  and 
appendix  F  to  10  CFR  part  20. 


This  was  described  in  a  letter  to  former 
Chairman  Carr  in  May  1990  from  the 
TCC  and  a  corresponding  letter  from  the 
LLW  Forum.  The  NRC  agreed  that 
incorporation  of  a  uniform  manifest 
would  provide  a  number  of  advantages 
and  agreed  to  consider  this  concept.  In 
November  1990,  the  TCC  provided  a 
draft  uniform  manifest  for  the  NRC's 
consideration. 

The  NRC  seriously  considered  the 
recommendations  of  the  TCC  in 
developing  a  draft  uniform  manifest. 
The  NRC  also  consulted  with  the  DOT 
on  those  parts  of  the  proposed  rule  and 
uniform  manifest  that  address  DOT 
radioactive  material  transportation 
(shipping  paper)  requirements.  Based  on 
these  interactions,  a  draft  of  the 
proposed  rule  and  uniform  manifest  was 
developed  and  was  sent  to  the 
Agreement  States  in  March  1991. 
Subsequently,  the  proposed  rule  and 
uniform  manifest  forms  were  sent  to 
DOT.  and  in  July  1991,  the  NRC 
received  DOT  concurrence  that  the 
applicable  parts  of  the  uniform  manifest 
met  its  requirements  for  shipping  papers 
in  49  CFR  part  172. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  April  21.  1992 
(57  FR  14500).  The  NRC  received  40 
comment  letters  on  its  proposed  rule, 
and  referenced  forms  and  instructions. 
The  issues  raised  by  these  commenters 
are  discussed  in  Section  III  of  this 
preamble.  During  the  comment  period, 
the  LLW  Forum  members  also  received 
input  from  parties  in  their  respective 
Compacts.  As  a  result,  the  LLW  Forum 
suggested  that,  to  produce  a  more 
effective  rule,  the  NRC  should  sponsor 
a  public  meeting  to  further  discuss 
concerns  raised  by  commenters,  and 
thereby  clarify  the  purpose  of  the  rule. 
In  response  to  this  request,  the  NRC 
noticed  a  public  meeting  in  the  Federal 
Register  on  April  27,  1993  (58  FR 
25578),  and  held  the  meeting  on  June 
15,  1993,  in  Bethesda,  Maryland.  A 
transcript  and  detailed  summary  are 
available  in  the  NRC  Public  Document 
Room. 

The  two  most  significant  issues 
discussed  at  this  meeting  dealt  with  the 
format  of  the  uniform  manifest  and  how 
and  when  the  manifest  will  be  used. 
The  formatting  issue  was  a  source  of 
concern  because  the  NRC  changed  the 
"look  and  feel"  of  the  manifest  from  the 
style  of  the  manifests  developed  by  the 
LLW  disposal  facility  operators  and 
used  for  shipments  consigned  to  these 
facilities.  Furthermore,  the  NRC's 
formatting  approach  would  require 
some  data  to  be  recorded  twice  on  the 
same  set  of  manifest  forms.  It  was  noted 
by  NRC  that  the  proposed  changes  were 
made  to  meet  DOT  requirements. 


Although  unable  to  satisfy  individual 
commenters  who  prefer  the  existing 
manifest  formats,  the  NRC  staff  has 
worked  with  DOT  staff  and  has 
minimized  any  difference  in  the 
reporting  burden  for  completing  the 
uniform  manifest  as  opposed  to  the 
burden  imposed  by  existing  manifests. 
As  discussed  in  Section  II  of  this 
preamble,  before  the  compliance  date 
specified  in  the  rule,  the  NRC  intends  to 
facilitate  trial  uses  of  the  manifest  to 
ensure  a  common  understanding  of 
information  reporting  requirements. 

The  "manifest  use"  issue  deals  with 
industry  concerns  that  the  uniform 
manifest  will  be  used  to  track 
radioactive  material  in  addition  to 
radioactive  waste.  The  NRC  manifest  is 
designed  to  be  used  for  the  transfer  of 
LLW,  but  the  NRC  recognizes  industry's 
concerns  that  Compacts  or  unaffiliated 
States  may  require  the  NRC's  or  some 
other  manifest  format  to  be  used  for  all 
shipments  to  processors  or 
decontamination  facility  licensees. 
Existing  NRC  regulations  require  the 
manifesting  of  shipments  of  LLW  to 
collectors  and  processors  before 
eventual  disposal.  Nothing  in  these 
amendments  changes  that  requirement, 
nor  adds  new  requirements  for 
shipments  of  material.  Compacts  or 
unaffiliated  States  may  require 
additional  reporting  and  this  reporting 
could  be  accomplished  through  use  of 
the  NRC  manifest  format. 

n.  Implementation 

Sections  20.2006,  61.12(n),  and  61.80 
(f)  and  (1)  of  the  amendments  to  10  CFR 
parts  20  and  61  in  this  final  rule  require 
NRC  licensees  to  use  the  Uniform 
Manifest  in  appendix  G  beginning 
March  1, 1998.  This  late  date  is 
intended  to  allow  existing  LLW  disposal 
facility  licensees  (all  located  in 
Agreement  States),  and  their  respective 
Agreement  State  regulators,  to  consider 
the  length  of  time  that  the  existing 
disposal  facility  will  continue  to  operate 
under  current  rules  before  closure,  and 
to  make  revisions  to  existing  Agreement 
State  regulations.  For  example,  shippers 
to  a  facility  that  will  close  before  March 
1, 1998  need  not  use  the  new  manifest 
unless  required  to  do  so  by  a  disposal 
facility  operator  or  its  regulatory 
authority. 

A  few  of  the  amendments  in  this  final 
rule  have  been  incorporated  into  the 
existing  10  CFR  part  20  to  be  applicable 
at  the  stated  future  date  in  a  manner  that 
retains  existing  requirements  in  the 
interim.  The  majority  of  the  new 
requirements  imposed  by  this  final  rule 
have  been  included  in  a  new  appendix 
G  to  §§  20.1001  through  20.2402. 


NRC  Agreement  States  each  have 
regulations  compatible  with  the  existing 
10  CFR  part  20.  Agreement  States 
normally  amend  their  regulations  to 
preserve  compatibility  within  three 
years  after  NRC  issues  final  rules.  In  the 
Commission's  view,  it  is  desirable  to 
publish  this  rule  before  any  new  LLW 
disposal  site  is  licensed  and  operating. 
Even  if  Agreement  State  regulations  are 
not  yet  final,  LLW  facility  operators  will 
have  knowledge  available  on  NRC's 
future  manifesting  requirements. 

Before  the  Uniform  Low-Level 
Radioactive  Waste  Manifest  becomes 
mandatory,  the  NRC  intends  to  initiate 
trial  use  of  the  manifest  to  reveal  any 
practical  problems  in  its  use. 

IIL  Summary  of  Public  Comments  and 
Changes  From  Proposed  Rule 

This  section  presents  the  principal 
issues  raised  in  public  comments  on  the 
proposed  rule,  the  Uniform  Low-Level 
Radioactive  Waste  Manifest  forms,  and 
the  instructions  that  support  the 
manifest.  This  section  also  contains  the 
NRC  response  to  the  comments  and  a 
summary  of  the  principal  changes  that 
were  made  to  the  proposed  rule  or  to  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest  and  its  supporting 
instructions.  This  section  has  been 
arranged  so  that  it  corresponds  to  the 
structure  of  the  proposed  rule.  However, 
a  number  of  comments  addressed 
specific  aspects  of  the  manifest  forms  or 
the  supporting  instructions.  These 
comments  are  addressed  following  those 
that  relate  to  specific  provisions  of  the 
rule.  The  overall  format  involves  a 
listing  of  the  applicable  rule  section, 
any  minor  changes  to  that  section, 
principal  comments  and  issues,  NRC's 
response,  and  the  effect  on  the  final  rule 
section. 

The  NRC  received  40  comment  letters. 
Fourteen  were  from  States  or  their 
representatives  (i.e.,  LLW  Forum  and 
Compact  Commissions).  Eight  were 
from  LLW  generators  or  their 
representatives.  Six  were  from  utilities 
or  their  representative.  Four  were  from 
service  industries  (processors  and 
collectors)  or  their  representative.  Four 
were  from  Federal  agencies.  Two  were 
frxjm  environmental  organizations.  And 
two  were  from  LLW  disposal  facility 
operators. 

JO  CFR  Part  20 

Section  20.2006    Transfer  for  Disposal 
and  Manifests 

In  addition  to  the  changes  discussed 
in  this  section  of  the  preamble,  the  final 
rule  has  been  clarified  by  specifically 
stating  that  the  manifesting 
requirements  apply  to  any  licensee  who 


ships  LLW  to  a  licensed  LLW  land 
disposal  facility,  a  waste  collector,  or  a 
waste  processor. 

Comment:  Four  commenters  believe 
that  it  is  too  early  to  promulgate  a 
uniform  manifest  rule.  These 
commenters  pointed  to  the  fact  that  this 
rulemaking  would  change  10  CFR  part 
20  before  the  new  10  CFR  part  20 
regulations  have  been  implemented  and 
argued  that  the  Compacts  and  States  are 
unsure,  at  this  time,  as  to  what 
information  they  need.  One  commenter 
stated  that  the  uniform  manifest  would 
not  be  accepted  by  State  jurisdictions. 
Other  commenters  believe  that,  to 
facilitate  development  of  Compact  or 
State  LLW  tracking  systems,  the 
rulemaking  should  be  finalized  without 
delay. 

Response:  These  comments  on  10  CFR 
part  20  have  been  overtaken  by  the  fact 
that  all  licensees  were  required  to 
implement  the  new  standards  for 
protection  against  radiation  in  10  CFR 
part  20  by  January  1, 1994.  The  NRC 
sees  no  other  reason  to  delay 
promulgation  of  this  rule.  From  NRC's 
perspective,  the  schedule  for  this  rule  is, 
in  large  measure,  driven  by  the  need  to 
gain  access  to  the  waste  form,  content, 
and  disposal  container  information  that 
is  expected  to  be  useful  in  assessing  the 
performance  of  LLW  disposal  sites. 
Although  a  significant  fraction  of  this 
information  is  currently  collected  by  the 
current  disposal  facility  operators,  the 
compatibility  and  completeness  of  the 
existing  data  was  of  concern.  The  NRC 
concluded  that  these  drawbacks  could 
be  accentuated  if  each  future  LLW 
disposal  site  collected,  stored,  and 
reported  data  in  an  uncoordinated 
manner.  Thus,  the  timing  for 
implementation  of  the  rule  has 
considered  the  proposed  schedules 
under  which  new  LLW  disposal  sites 
are  being  developed. 

Other  parties  also  have  critical 
interests  in  manifest  information.  The 
DOT  imposes  regulations  applying  to 
shipping  papers  for  hazardous 
materials.  The  Compacts  and  States, 
given  the  responsibility  for  developing 
LLW  disposal  sites  under  provisions  of 
the  Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  (LLRWPAA). 
are  interested  in  tracking  LLW. 
Publication  of  the  rule,  at  this  time, 
provides  these  parties  the  information 
requirements  needed  to  effectively 
develop  their  tracking  systems  and 
allows  all  parties  involved  in  LLW 
shipments  to  become  familiar  with  the 
presentation  of  shipping  paper  « 

information  that  has  been  found 
acceptable  by  DOT. 

Finally,  because  all  the  existing 
disposal  sites  are  located  in  Agreement 
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States,  these  States  must  be  provided 
sufFicient  time  to  work  closely  with  the 
NRC  and  their  licensees,  especially 
existing  LLW  disposal  facility  operators, 
to  implement  this  rule.  To  facilitate  a 
smooth  transition,  the  rule  allows 
approximately  3  years  from  publication 
for  Agreement  States  to  implement  their 
regulations.  The  rule  also  allows 
implementation  prior  to  March  1.  1998 
for  any  LLW  disposal  facilities  that  are 
operating  prior  to  this  date. 

On  the  question  of  manifest 
acceptability  by  State  jurisdictions,  the 
NRC  is  not  aware  of  any  States  that 
would  not  accept  the  manifest.  The  NRC 
notes  that  State  and  Compact  groups 
have  been  in  the  forefront  in  suggesting 
the  need  for  a  uniform  manifest  and  that 
the  manifest  has  been  approved  by  the 
DOT  as  meeting  that  agency's  shipping 
paper  requirements. 

Final  rule:  §  20.2006(b)  has  been 
divided  into  two  paragraphs.  The  first. 
(b)(1).  is  the  existing  §  20.2006(b).  The 
second,  (b)(2).  reflects  the  new 
§  20.2006(b),  but  with  added  phrases 
reflecting  the  implementation 
provisions  discussed  in  Section  11, 
affecting  the  change  from  appendix  F  to 
appendix  G.  A  clarifying  paragraph. 
§  20.2006(a)(2).  has  also  been  added  to 
describe  implementation  provisions, 
and  a  consistent  clarifying  phrase  has 
been  added  to  §§  20.2006  (c)  and  (d). 

Comment:  Several  commenters 
questioned  whether  implementation  of 
the  rule  would  provide  any  significant 
public  health  and  safety  benefit.  These 
commenters  stated  that  the  rule 
identifies  no  current  problems  or 
concerns  that  could  jeopardize  the  safe 
transportation  or  disposal  of  LLW.  Two 
commenters  supported  the  rule  citing 
the  need  for  source  term  and  waste 
characteristic  information.  One 
commenter  believes  that  the  increased 
cost  of  documentation  and 
recordkeeping  is  outweighed  by  the 
need  to  have  reliable  up-to-date 
information. 

Response:  The  benefit  of  the  rule  is 
tied  to:  (1)  Being  able  to  develop 
specific  data  needed  for  assessments  to 
demonstrate  compliance  with  the 
performance  objectives  in  10  CFR  part 
61,  specifically  pertaining  to  protection 
of  the  general  population  from  the 
releases  of  radioactivity  at  LLW  disposal 
facilities,  and  to  the  understanding  of 
potential  wastes  requiring  special 
consideration,  (2)  the  improvement  in 
quality  and  uniformity  of  data  collected 
and  reported  that  could  affect  the 
aforementioned  performance  estimates, 
and  (3)  efficiencies  in  data  recovery  and 
use  when  addressing  health  and  safety 
issues.  Benefits  may  also  occur  in 
transportation-related  emergency 


response  situations  from  the  use  of  a 
standard  DOT  shipping  paper  format 
and  a  reduction  in  the  manifest 
paperwork  needed  to  accompany  the 
LLW  shipments.  Finally,  by  providing 
information  that  the  States  and 
Compacts  believe  necessary  to  carry  out 
their  responsibilities,  a  consistency  in 
view  of  LLW  is  fostered  that  could 
minimize  the  potential  creation  of  waste 
that  cannot  be  disposed  of  ("orphan 
waste")  and  assist  in  efficient  and  safe 
LLW  management  nationwide. 

Final  rule:  No  change. 

Comment:  Three  commenters 
questioned  whether  the  rule  explicitly 
or  implicitly  expands  the  authority  of 
LLW  Compacts  to  regulate  the  shipment 
of  radioactive  materials  that  are  not 
LLW. 

Response:  The  rule  does  not  change 
the  intent  of  the  regulations  as 
exprsssed  in  §20.311  of  the  expired 
provisions  of  part  20  or  in  appendix  F 
to  part  20.  In  both  cases,  the  (waste) 
generating  licensees  who  transfer  waste 
to  a  licensed  waste  processor  are  subject 
to  manifesting  requirements.  In  this 
context,  the  rule  provides  definitions  for 
"waste  generator,"  "waste  collector." 
and  "waste  processor."  The  rule  is  not 
viewed  as  having  any  impact  on  the 
Compact  or  State  authorities  defined  in 
the  LLRWPAA.  In  fact,  the  NRC  believes 
that  the  manifesting  required  by  the  rule 
should  provide  most  information  sought 
by  State  or  Compact  LLW  tracking 
systems.  See  comment  and  response 
under  appendix  F.  I.  Manifest — 
Introduction  and  Definitions  sections, 
for  related  discussion. 

Final  rule:  No  change. 

Appendix  F  to  Sections  20.1001 
Through  20.2401  (Appendix  G  to 
Sections  20.1001  Through  20.2402  in 
this  Final  Rule) 

I.  Manifest — Introduction 

In  addition  to  the  changes  discussed 
in  this  section  of  the  preamble, 
corrections  have  been  made  to  the  Title 
number  referred  to  in  citing 
Environmental  Protection  Agency  (EPA) 
regulations  and  the  definition  of  "EPA 
identification  number."  The  reference  to 
Xerox  copies  has  been  deleted  because 
the  word  "photocopy"  is  sufficient.  In 
response  to  a  point  made  by  some 
commenters.  the  first  paragraph  under 
"I.  Manifest"  has  been  amended  to  be 
consistent  with  the  remainder  of  the 
rule  in  stating  that  the  rule  applies  only 
to  shipments  of  LLW  intended  for 
ultimate  disposal  at  a  licensed  LLW 
land  disposal  facility. 

Comment:  Five  commenters  and 
several  attendees  at  the  )une  15,  1993, 
public  meeting  questioned  the  need  for 


licensees  to  be  required  to  complete  the 
uniform  manifest  for  shipments  to  waste 
processors,  especially  in  those  cases 
where  the  processor  could  be  making 
significant  changes  to  the  volume,  form, 
activity,  or  radionuclide  concentration. 
These  commenters  also  questioned 
whether  shipments  of  LLW  from 
processors  or  decontamination  facilities 
back  to  the  original  "generators"  for 
interim  storage  should  be  manifested 
using  Form  541.  One  commenter 
questioned  whether  the  intent  of  the 
rule  was  to  require  manifesting  of 
"materials"  (e.g..  laundry  from  a  nuclear 
facility).  Another  commenter  stated  that 
the  rule  is  confusing  with  regard  to 
when  various  forms  must  be  used. 

Response:  The  five  commenters  are 
correct  in  stating  that  the  primary 
interest  of  NRC  (i.e..  for  performance 
assessment  purposes)  is  on  the 
characteristics  of  LLW  that  is  being 
shipped  for  disposal.  However,  the 
manifesting  requirement  for  those 
shipping  LLW  to  processors  originated 
with  the  10  CFR  part  61  rulemaking. 
One  of  the  reasons  for  this  requirement 
was  to  develop  a  representative  data 
base  unskewed  by  large  volumes  of  LLW 
that  may  pass  through  waste  processors 
and  collectors.  Moreover,  for  waste 
being  shipped  to  a  processor  for 
compaction,  the  information  provided 
by  the  waste  generator  would  be  the 
basis  for  completing  and  certifying  the 
manifest  that  the  processor  must 
complete  when  the  LLW  is  forwarded 
for  eventual  disposal  at  a  land  disposal 
facility.  In  considering  shipments  to 
incinerators,  the  NRC  agrees  that  NRC's 
need  for  incoming  manifest  information 
is  not  relevant  to  the  gathering  of 
information  useful  to  conduct 
performance  assessments  but  is  directed 
at  waste  tracking.  The  NRC  believes, 
based  on  its  interactions  with  the  States 
and  Compacts,  that  these  parties  are 
primarily  interested  in  large  volume  or 
high  activity  LLW  for  which  they  are 
responsible  under  the  LLRWPAA.  Thus. 
NRC  believes  the  shipments  to  an 
"incinerator"  processor  should  not 
generally  be  subject  to  the  manifesting 
provisions  of  this  rule  and  that  any 
resultant  contaminated  ash  should  be 
considered  residual  waste  assigned  to 
the  processor.  If  this  interpretation  is 
agreed  to  by  the  appropriate  State  or 
Compact  authorities,  manifesting  of 
material  sent  to  incinerators  is  not 
required.  The  case  of  shipments  of 
laundry  from  a  nuclear  facility  is  more 
clear-cut.  The  incoming  laundry 
shipment  is  not  considered  waste  and 
would  not  be  required  by  NRC  to  be 
manifested. 

For  shipments  of  LLW  being  shipped 
to  and  subsequently  returned  by  a 


processor  to  the  original  "waste 
generator"  or  "generator."  the  NRC 
believes  that,  under  these  special 
cirt:umstances,  completion  of  the 
uniform  manifest  is  not  necessary  to 
meet  NRC  needs  and  this  exception  has 
been  included  in  the  rule.  The  potential 
need  for  NRC  to  track  LLW  in  storage 
may  result  in  a  reexamination  of  this 
exemption.  Licensees  should  be  aware 
that,  because  the  shipments  in  question 
are  LLW,  the  States  or  Compacts  may 
require  completion  of  manifest 
documentation.  Note  also,  that  if  the 
processor  ships  processed  LLW  to  a 
licensee  other  than  the  original 
generator,  manifesting  under  this  rule  is 
required. 

Final  rule:  A  sentence  has  been  added 
to  the  introductory  paragraph  of 
appendix  G  which  states  that  "Licensees 
are  not  required  by  NRC  to  comply  with 
the  manifesting  requirements  of  this 
part  when  they  ship:  (a)  LLW  for 
processing  and  expect  its  return  (i.e..  for 
storage  under  their  license)  prior  to 
disposal  at  a  licensed  land  disposal 
facility,  (b)  LLW  that  is  being  returned 
to  the  licensee  who  is  the  'waste 
generator'  or  'generator,'  as  defined  in 
this  part,  or  (c)  radioactively 
contaminated  material  to  a  'waste 
processor'  that  becomes  the  processor's 
'residual  waste'." 

Comment:  Two  commenters  noted 
that  NRC  will  allow  the  use  of  substitute 
forms  if  they  are  equivalent  in  all 
respects  (content,  size,  shading,  color, 
etc.).  They  noted  that  the  requirement 
for  equivalent  color  and  shading  will 
create  problems  for  computer  generated 
forms,  and  suggested  the  following 
definition,  "  *   *   •  Licensees  need  not 
use  originals  of  these  NRC  Forms  as 
long  as  any  substitute  forms  are 
equivalent  to  the  original 
documentation  in  respect  of  form, 
content  and  location  of  information." 

Response:  The  NRC  agrees  that  the 
requirement  that  any  substitute  forms 
use  the  same  color  and  shading  of  the 
NRC  Forms  would  likely  preclude  the 
use  of  licensee  generated  forms. 

Final  rule:  The  NRC  is  modifying  the 
definition  in  a  manner  consistent  with 
the  commenters  proposal.  The 
appropriate  part  of  the  definition  will 
read,  '•  *   *   *  Licensees  need  not  use 
originals  of  these  NRC  Forms  as  long  as 
any  substitute  forms  are  equivalent  to 
the  original  documentation  in  respect  to 
content,  clarity,  size,  and  location  of 
information." 

I.  Manifest — Definitions 

In  addition  to  the  changes  discussed 
in  this  section  of  the  preamble, 
definitions  have  been  added  for  the 
terms:  "consignee"  and  "computer- 


readable  medium."  The  definitions  for 
"shipper"  and  "decontamination 
facility"  have  been  expanded  to  provide 
the  basis  for  deleting  the  "Note  "  in  the 
originally  proposed  definition  of  "waste 
generator." 

Comment:  Two  commenters  stated 
that  the  definitions  of  "decontamination 
facility,"  "waste  generator,"  and  "waste 
processor"  were  muddled  in  that  a  clear 
distinction  between  these  terms  may  not 
be  evident.  One  commenter  suggested 
that,  if  waste  is  created  from  a  service 
industry  (e.g.,  decontamination 
facilities),  the  service  organization 
should  be  considered  the  generator  of 
the  waste. 

Response:  The  three  definitions  were 
considered  necessary  to  allow  the 
Compacts/States  the  greatest  flexibility 
in  carrying  out  their  authorities  to  track 
low-level  waste  generated,  processed, 
decontaminated  or  disposed  of  within 
their  Compact/State.  This  includes  the 
possibility  that,  as  the  commenters 
suggested,  wastes  created  from  certain 
service  organizations  in  the  treatment  of 
contaminated  material  could  be 
attributed  to  the  service  organization. 
The  definition  of  "decontamination 
facility"  is  included  in  the  rule  to 
ensure  that  these  facilities  complete  the 
uniform  manifest  (at  a  minimum.  Forms 
540  and  541)  if  they  were  shipping 
waste  to  a  licensed  land  disposal 
facility.  The  Compacts  or  States  must 
decide  whether  the  radioactivity 
resulting  from  the  processes  undertaken 
at  these  facilities  must  be  assigned  to 
originating  generators.  The  rule  includes 
a  definition  of  "residual  waste,"  that 
provides  a  basis  for  this  waste  to  be 
assigned  to  the  decontamination  facility 
for  waste  tracking  purposes.  This 
approach  may  also  apply  to  certain 
processors.  The  rule  would  allow  the 
Compacts  and  States  to  determine  what 
constitutes  "residual  waste,"  and  as  a 
result,  if  the  decontamination  facility  or 
processor  can  be  considered  a  "waste 
generator"  and.  therefore,  need  not 
complete  Form  542  of  the  manifest.  This 
rule  does  not  require  shippers  of 
radioactive  materials  to  either 
decontamination  facilities  or  waste 
processors  to  comply  v/ith  the  rule's 
manifesting  requirements.  The  rule  does 
apply  to  shippers  oi  radioactive  waste  to 
waste  processors.  In  the  context  of  the 
rule,  decontamination  facilities  would 
not  be  expected  to  be  consignees  for 
shipments  of  LLW. 

Final  rule:  A  phrase  has  been  added 
to  the  definition  of  "decontamination 
facility,"  which  states  that,  "*   *   *.and 
for  purposes  of  this  Part,  is  not 
considered  to  be  a  consignee  for  LLW 
shipments." 


Comment:  One  commenter  stated  that 
the  distinction  between  the  terms 
"generator"  and  "waste  generator"  was 
confusing  and,  in  view  of  the  definition 
of  "residual  waste."  was  not  needed. 
Other  commenters  stated  that  the 
phrase.  "*  *  *  for  which  no  further  use 
is  foreseen  *   *   *,"  used  in  the 
definition  of  "waste  generator."  is 
inappropriate.  Three  commenters  and 
attendees  at  the  June  15,  1993.  public 
meeting  suggested  that  the  rule  focus  on 
the  entity  to  whom  LLW  or  radioactive 
material  is  being  shipped — suggesting 
one  manifest  for  shipments  to  a  LLW 
disposal  site  and  a  different  manifest  for 
shipments  to  material/waste  processors. 
One  commenter  stated  that  the  starting 
and  ending  points  for  the  paper  trail  for 
material/waste  shipments  were  unclear. 

Response:  All  three  terms, 
"generator."  "waste  generator."  and 
"residual  waste"  are  needed.  Under  the 
approach  followed  in  the  rule,  the 
definition  of  the  term  "generator"  is 
included  to  ensure  that  information  is 
collected  on  Forms  541  and  542  of  the 
manifest  that  will  allow  Compacts  and 
States  to  demonstrate  that  the  wastes 
disposed  of  at  their  LLW  sites  is  that  for 
which  they  are  responsible  under  the 
LLRWPAA.  In  the  rule,  the  term  "waste 
generator"  is  used  to  define  a  category- 
of  licensees  who  must  use  the  uniform 
manifest.  The  term  "generator"  defines 
the  licensee  to  whom  specific  LLW  must 
be  attributed  in  the  context  of  the 
LLRWPAA.  A  "waste  processor  " 
(including  "decontamination  facilities") 
must  reasonably  attempt  to  assign  the 
waste  shipped  from  the  processor's 
facility  to  the  originating  "generator." 
The  rule  provides  an  exception  to  this 
accountability  provision  if  the  waste 
being  shipped  by  the  processor  can  be 
categorized  as  "residual  waste  ";  that  is. 
waste  originating  as  a  result  of 
processing  or  decontamination  activities 
performed  for  others,  but  which  cannot 
be  easily  categorized  into  distinct 
batches  attributable  to  specific 
"generators."  Conceptually,  the 
definition  of  "residual  waste  "  would  be 
used  for  small  volumes  of  waste 
containing  minimal  levels  of 
radioactivity.  The  NRC  has  encouraged 
the  Compacts  and  States  to  develop  a 
common  definition  of  what  constitutes 
"residual  waste  "  The  rule  would  not  be 
affected  if  different  Compacts  or  States 
impose  a  different  definition.  However, 
"waste  processor  "  or  "decontamination 
facility"  licensees  could  be  required  to 
complete  Form  542  of  the  uniform 
manifest. 

The  phrase  "*   *   *  for  which  no 
further  use  is  foreseen  *   *   *,  "  was 
included  in  the  definition  of  "waste 
generator  '  to  provide  one  basis  upon 


UMI 


15654         Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Rules  and  Regulations         15655 


^I« 


which  a  licensee  can  decide  if  a 
shipment  to  a  waste  prcx:essor  is 
considered  a  l.LW  shipment  that  must 
be  manifested  under  the  provisions  of 
this  rule.  The  intent  of  the  nile  is  to 
require  manifesting  if  the  licensee 
considers  the  entire  shipment  to  be 
LLW. 

The  commenter's  suggestion  for  a 
•'two-manifest'  approach,  although 
theoretically  feasible,  was  considered  a 
less  justifiable  regulatory  approach, 
because  it  would  impose  manifesting 
requirements  for  certain  material 
shipments.  The  NRC  did  not  consider  it 
necessary  to  require  manifesting  of 
material  shipments  sent  for 
decontamination  or  sorting,  or  coupled 
to  energy  recovery,  be<;ause  the  waste 
processor  would  be  manifesting  the 
subsequent  outgoing  LLW  shipment.  In 
the  outgoing  shipment  from  the  vvaste 
processor,  the  assignment  of  the 
radioactivity  on  the  manifest,  completed 
by  the  waste  processor,  would  be  to 
either  a  particular  "generator"  or  if 
appropriate,  to  the  waste  proces.sor.  as 
"residual  waste." 

The  starting  and  ending  points  for  the 
paper  trail  may  not  be  completely  clear 
because  different  Compact/States  may 
impose  different  requirements  based  on 
their  authorities.  The  approach  taken  in 
the  rule  was  to  provide  a  manifesting 
system  that  could  accommodate  these 
differences. 

Final  rule:  The  phraseology  of  the 
"waste  generator "  definition  has  been 
changed  to  clarify  that,  under  this 
definition,  the  shipping  licensee,  ab.sent 
any  regulation  or  guidance  to  the 
contrary,  must  decide  if  the  shipment 
constitutes  a  LLW  shipment. 

Comment:  One  commenter  suggested 
that  the  definition  of  "waste  type"  be 
expanded  to  cover  "chemical" 
description. 

Response:  The  chemical  description  is 
reported  separately  for  each  waste  type 
and  therefore,  the  definition  of  ""waste 
type"  does  not  need  to  be  expanded. 
The  major  purpose  of  defining  ""waste 
type"  in  the  rule  is  to  identify  the  detail 
needed  when  describing  the  contents  of 
containers  including  two  or  more 
specific  waste  types  as  further  discussed 
in  the  response  to  comments  under 
""Disposal  Container  Information." 

Final  rule:  No  change. 

A.  General  Information 

Corrections  have  been  made  in 
appendix  G.  paragraph  A. 2  to  change 
"identifier"  to  "identifiers"  and 
appendix  G,  paragraph  A. 3  to  properly 
refer  to  the  EPA  identification  number 
for  the  carrier  transporting  LLW. 

Comment:  Six  commenters  expressed 
views  on  whether  the  Uniform  Manifest 


and  its  supporting  instructions  should 
be  incorporated  in  the  rule.  Some 
commenters  stated  that  becatise 
completion  of  the  manifest  forms  is 
required  by  the  rule,  the  forms  should 
be  incorporated  in  the  rule.  This  action 
was  suggested  to  facilitate  comments  on 
the  forms  and  to  allow  Agreement  States 
appropriate  opportunity  for  their 
involvement  and  sufficient  time  to  make 
any  changes  that  NRC  may  make  to  the 
forms  over  time.  One  commenter  .stated 
that  the  failure  to  include  the  manifest 
forms  in  the  rule  could  be  considered 
arbitrary.  Three  commenters  argued  that 
the  Manifest  and  its  supporting 
instructions  should  not  be  a  part  of  the 
regulation.  With  this  approach,  the  NRC 
would  retain  the  Hexibility  to  make  non- 
substantive changes  to  the  Forms  or 
instructions  without  a  rulemaking 
action. 

Response:  Although  the  uniform 
manifest  forms  are  not  physically  a  part 
of  the  rule,  their  availability  was  noticed 
and  they  were  widely  distributed  The 
advantage  of  separating  the  forms  from 
the  rule  is  that  minor  changes  to  the 
forms,  such  as  additions  to  the  container 
description,  waste  descriptor,  or 
sorption,  solidification,  and 
stabilization  media  codes  that  appear  at 
the  bottom  of  Form  541,  can  be  made 
without  the  need  for  a  rulemaking 
action  or  the  replacement  of  the 
manifesf  forms  then  in  use.  Minor 
changes,  or  any  changes  in  the  format  or 
instructions  for  the  uniform  manifest, 
would  be  treated  as  NRC  currently  treats 
regulatory  guides.  Regulatory  guides  are 
issued  for  public  comment  and  these 
comments  are  analyzed  before  the  guide 
is  issued  in  final  form.  As  one 
commenter  presumed,  the  minor 
revision  and  changes  to  the  manifest  or 
instructions  would  be  tracked  (e.g.,  a 
form  revision  number).  Any  significant 
changes  to  the  uniform  manifest  forms, 
such  as  a  request  for  further  basic 
information  on  the  waste  or  disposal 
container,  would  be  accomplished 
through  a  rulemaking. 

The  NRC  ret;ognizes  the  importance  of 
input  from  those  most  immediately 
affected  by  the  requirement  to  complete 
the  uniform  manifest.  It  was  principally 
this  reason  that  led  to  the  NRC  holding 
the  public  meeting  on  June  1.5,  1993. 
Thus,  the  NRC  does  not  consider 
separation  of  the  Forms  and  instructions 
from  the  rule  arbitrary 

Final  rule:  No  change. 

Comment:  One  commenter  suggested 
that  the  rule  should  require  the 
generators  to  provide  the  ""generator 
type'  code  called  for  in  item  5  of  Form 
540. 

Response:  Because  this  information 
would  be  obtainable  through  the 


generator  ID  or  user  permit  number,  the 
need  to  complete  the  bio<:k  in  question 
was  not  sufficiently  important  for  the 
NRC  to  require  its  completion.  The 
States,  Compacts,  or  the  consignee 
could  require  this  information  to  be 
completed. 
Final  rule:  No  change. 

B.  Shipment  Information 

Comment:  One  commenter  questioned 
the  need  to  report  small  quantities  of 
Tc-99  on  manifests  while  another 
commenter  was  unclear  on  why  certain 
nuclides  were  singled  out  in  reporting 
source  and  special  nuclear  material. 
One  commenter  stated  that  the  reporting 
of  t»  20. .Tl  1  radionuclide  LLD  values  and 
the  delisting  criteria,  as  described  in  the 
instructions  for  uniform  manifest 
completion,  should  be  incorporated  in 
the  rule. 

Response:  The  need  to  report  Tc-99 
represents  an  existing  manifest 
requirement  in  §  20.2006  and  appendix 
F  to  §§20.1001  through  20.2402  and 
was  addressed  in  the  10  CFR  part  61 
rulemaking;  that  is,  the  nuclide's  long 
half-life,  mobility,  and  influence  on 
performance  assessment  results.  The 
singling  out  of  specific  nuclides  for 
source  and  special  nuclear  material  was 
done  to  emphasize  that  it  was  the 
weight  of  these  nuclides  that  was  being 
requested  and  not  the  weight  of  any 
compound  or  media  with  or  within 
which  these  nuclides  may  be  associated 
or  contained.  The  instructions  for  the 
uniform  manifest  specify  the  minimal 
levels  of  activity  that  must  be  reported 
on  the  manifest  and,  without  a  specific 
reason  to  include  this  information  in  the 
rule,  this  information  continues  to  be 
addressed  in  the  instructions. 

Final  rule:  No  change. 

C.  Disposal  Container  land  Wastel 
Information 

In  addition  to  the  changes  discussed 
in  this  section  of  the  preamble,  the 
heading  has  been  broadened  to  more 
precisely  reflect  the  general  types  of 
information  being  requested  and  the 
listing  of  items  has  been  reorganized 
and  clarified  to  describe  the  variations 
in  required  information  that  are 
dependent  on  whether:  (1)  The  waste  is 
containerized  or  uncontainerized,  and 
(2)  the  consignee  for  the  waste  is  a 
licensed  low-level  waste  disposal 
facility.  Furthermore,  a  clarification  has 
been  made  in  Appendix  G,  paragraph 
I.C.4  to  indicate  that  the  gross  weight  of 
the  waste  and  disposal  container  is 
required.  The  NRC  requirement  to 
report  contamination  levels  on  the 
surface  of  disposal  containers  has  been 
deleted  to  correct  a  typographical  error. 
This  item  still  appears  on  the  manifest 


as  a  non-Federal  informational  need 
because  it  is  required  by  one  of  the 
current  disposal  facility  operators  for 
operational  .safety  reasons. 

Comment:  One  commenter  suggested 
that  the  level  of  reporting  required  in 
the  current  appendix  G,  paragraph  I.C.9 
(previously  appendix  F,  paragraph  I.C.8) 
did  not  go  far  enough  and  that  Class  A 
sorbed  or  solidified  waste  should  be 
reported  in  a  similar  manner  to  Class  B 
and  C  wastes.  Other  commenters  stated 
that  shippers  of  Class  A  waste  were 
being  unduly  impacted.  One  commenter 
stated  that  it  was  impractical  and/or  not 
meaningful  to  provide  separate  isotopic 
breakdowns  for  ail  mixtures  of  Class  B 
and  C  wastes.  Another  commenter 
believes  the  requirements  for  nuclide 
reporting  of  Class  A  versus  B  and  C 
wastes  was  unclear. 

Response:  The  principal  purpose  of 
requiring  wastes  to  be  described  by 
individual  vvaste  descriptors  is  related 
to  the  capability  of  performance 
assessment  methodologies  to 
distinguish  between  certain  types  of 
wastes  in  terms  of  their  public  health 
significance.  The  commenter  who 
indicated  that  the  proposed  rule  was  too 
broad  in  its  requirement  to  distinguish 
between  all  Class  B  and  C  waste  types 
is  corred.  The  data  likely  to  have  the 
greatest  significance  are  those  associated 
with  waste  types  from  which 
radioactivity  releases  could  reasonably 
be  limited.  The  ability  to  distinguish 
differing  radioactivity  release  rates  from 
Class  A  wastes  could  also  be  significant 
to  site  performance  assessments. 

Final  rule:  Appendix  G,  paragraph 
I.C.9  (previously  appendix  F,  paragraph 
I.C.8J  has  been  modified  to  delete  the 
phrase  at  the  end  of  the  proposed 
paragraph  which  stated,  "if  the  media  is 
claimed  to  meet  stability  requirements 
in  10  CFR  61.56(b)";  and  paragraph 
I.e.  10  (second  sentence)  has  been 
modified  to  read,  "For  discrete  waste 
types  (i.e.,  activated  materials, 
contaminated  equipment,  mechanical 
filters,  sealed  source/devices,  and 
wastes  in  solidification/stabilization 
media),  the  identities  and  activities  of 
individual  radionuclides  associated 
with  or  contained  on  these  waste  types 
within  a  disposal  container  shall  be 
reported." 

Comment:  One  commenter  asked  that 
the  need  to  identify  each  drum  (disposal 
container)  of  waste  be  reconsidered 
because  of  the  impact  on  small 
generators.  Another  commenter  noted 
that  the  proposed  disposal  container  for 
most  new  disposal  sites  is  a  concrete 
overpack  and  stated  that,  although  each 
container  of  each  shipment  must  be 
indicated  on  the  manifest,  tracking  of 
the  waste  by  overpack  is  more  relevant 


One  commenter  believes  that 
accountability  necessitated  a  drum/ 
container  number. 

Response:  The  need  for  disposal 
container  information  is  not  only  to 
provide  data  that  could  be  useful  for 
performance  assessment  purposes  but  is 
required  by  DOT  if  the  disposal 
container  and  transport  package  are 
identical.  Identification  of  each  drum 
would  provide  a  basis  for  associating  a 
waste  generator  with  specific  waste  in  a 
shipment.  The  suggestion  regarding 
tracking  of  waste  by  overpack  at  the 
disposal  site  is  allowed  under  the 
provisions  of  this  rule  if  the  container 
description  code  indicates,  through  use 
of  the  symbol  "-OP,"  that  disposal  in  an 
approved  structural  overpack  is 
required. 

Final  rule:  No  change. 

D.  Uncontainerized  Waste  Information 

Final  rule:  The  introductory  language 
of  appendix  G,  paragraph  ID.  has  been 
made  consistent  with  the  revised 
paragraph  I.C,  and  paragraph  I.D.I  has 
been  modified  to  require  that 
information  on  the  approximate  volume, 
as  well  as  the  weight  of  the 
uncontainerized  waste,  be  provided  on 
the  manifest. 

E.  Multi-Generator  Disposal  Container 
Information 

Final  rule:  The  wording  of  appendix 
G,  paragraph  I.E.2  has  been  changed  to 
be  consistent  with  the  change  made  to 
appendix  G,  paragraph  I.C.IO.  The 
"note  "  has  been  clarified  to  state  that, 
"The  origin  of  the  LLW  resulting  from 
a  processor's  activities  may  be 
attributable  to  one  or  more  'generators' 
(including  waste  generators')  as  defined 
in  this  part." 

III.  Control  and  Tracking — Appendix  G, 
Paragraph  III.A 

Appendix  G,  paragraph  III.A. 2  has 
been  modified  to  allow  the  label 
indicating  classification  of  the  waste 
(including  the  potential  for  a  "greater- 
than-Class  C  classification")  to  be 
provided  on  the  transport  package 
(instead  of  the  container)  for  those 
shipments  for  which  labeling  of  the 
disposal  container  presents  a  potential 
radiation  hazard. 

Comment:  Two  commenters  stated 
that  Form  541  of  the  manifest  may 
contain  information  important  to 
emergency  response  teams  responding 
to  a  transportation  accident  involving  a 
LLW  shipment  and  may  be  required  by 
State  agencies  to  accompany  shipments. 
One  commenter  indicated  that  the  New 
York  State  Department  of 
Environmental  Conservation  requires 


information  that  is  found  on  both  Forms 

540  and  541. 

Response:  The  DOT  has  the  Federal 
responsibility  to  determine  what 
information  must  accompany  a 
shipment  to  meet  potential  emergency 
response  needs.  The  NRC  has  obtained 
DOT  concurrence  that  the  information 
provided  on  Form  540  meets  their 
requirements  for  shipping  papers. 
However,  the  rule  does  not  preclude 
Form  541  from  accompanying  the 
shipment.  Thus,  if  authoritative  State 
requirements  exist  for  information 
contained  on  Form  541,  this  information 
could  accompany  the  shipment  as  Form 

541  or  a  separate  additional  item  of 
paperwork. 

Final  rule:  No  change. 

Comment:  One  commenter  stated  that 
60  days  between  a  consignee's  receipt  of 
an  advance  manifest  and  a  requirement 
to  inform  the  NRC  and  the  shipper  that 
the  consignee  has  not  received  the 
shipment  seemed  like  a  long  time. 
Another  commenter  questioned  what, 
exactly,  needed  to  be  completed  within 
the  one  week  window  provided  in  the 
acknowledgement  of  shipment  receipt. 

Response:  Advance  notification  can 
take  place  weeks  before  a  shipment 
leaves  the  consignor's  facility.  As  a 
result.  60  days  is  not  considered  too 
long  a  period.  This  period  has  not  been 
changed  from  the  current  regulation. 
The  rule  states  that  the  consignee  must 
send  the  acknowledgement  of  receipt  (a 
signed  copy  of  Form  540)  within  one 
week  of  shipment  receipt.  Paragraph  E 
of  the  existing  rule,  which  has  not  been 
changed,  addresses  actions  to  be  taken 
if  acknowledgement  of  receipt  is  not 
received. 

Final  rule:  No  change. 

Comment:  One  commenter  asked  who 
would  be  responsible  for  verifying  and 
assuring  the  currentness  of  generators' 
QA  programs. 

Response:  As  indicated  in  the 
"Certification"  section,  the  person 
signing  the  shipment  manifest  is 
certifying  that  the  transported  materials 
are  properly  classified,  described, 
packaged,  marked,  and  labeled.  To  the 
extent  that  a  processor  must  rely  on  the 
information  supplied  by  the  waste 
generator,  the  processor  must  assure 
that  the  information  received  is 
sufficient,  accurate,  and  current.  Any 
QA  program  mandated  by  this  rule,  as 
adopted  by  Agreement  States,  would  be 
subject  to  either  NRC  or  Agreement 
State  inspection  and  enforcement.  On 
this  subject,  this  rule  has  not  instituted 
any  substantive  change. 

Final  rule:  No  change. 

Comment:  One  commenter  stated  that 
the  rule,  in  the  current  appendix  F, 
paragraphs  III.A.5.  III.B.3,  and  III.C.6. 
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requires  that  a  manifest  both  precede 
and  be  delivered  to  the  consignee  at  the 
time  the  LLW  is  transferred.  This 
commenter  also  suggested  that  the 
licensing  authority  be  informed  of  a 
shipper's  failure  to  receive 
acknowledgement  of  receipt  of 
shipment  at  the  time  the  shipper  begins 
the  required  investigation  or  when  the 
shipper  has  reason  to  believe  a  problem 
exists. 

Response:  The  NRC  does  not  see  an 
NRC  need  to  transmit  both  manifests. 
However.  States  or  Compacts  could 
impose  this  requirement.  Similarly, 
because  failure  to  receive 
acknowledgement  is  highly  likely  to  be 
an  administrative  problem,  the  NRC 
sees  no  reason  to  change  the  existing 
regulation  that  requires  reporting  within 
two  weeks  of  completion  of  the 
shipper's  investigation. 

Final  rule:  No  change. 

III.  Control  and  Tracking— Appendix  G. 
Paragraph  III.B 

Comment:  Two  commenters 
questioned  whether  the  chain  of 
custody  of  wastes  handled  by  waste 
collectors  can  be  determined  under  the 
requirements  of  this  rule  if  more  than 
one  entity  was  involved  with  the  waste 
before  its  handling  by  the  collector. 
Another  commenter  stated  that  the 
identification  of  the  original  generator  of 
LLW  sent  through  processors  or 
collectors  must  be  ensured. 

Response:  Under  the  final  rule,  all 
waste  collectors  and  processors  must 
complete  NRC  ManifestTorms  540.  541 
and  542.  The  information  on  these 
forms  (including  previous  manifest 
numbers  of  shipments  in  which 
radioactive  material  was  received) 
would  allow  any  waste  the  collector  or 
processor  handles  to  be  tracked  back 
through  one  or  more  manifests  to  the 
originating  "generator"  or  "waste 
generator."  as  defined  in  the  final  rule. 

Final  rule:  No  change. 

JOCFR  Partei 

Section  61.12    Specific  Technical 
Information  (As  Contained  in  Section 
61.80) 

Comment:  Nine  commenters 
discussed  the  concept  of  requiring  that 
the  storage  of  data  be  kept  on  electronic 
recordkeeping  systems  and  reporting  of 
data  be  accomplished  on  a  machine 
(computer)  readable  medium.  This 
requirement  only  applies  to  LLW 
disposal  facilities.  Eight  of  these 
commenters  supported  the  requirements 
in  the  proposed  rule.  One  commenter 
agreed  with  the  NRC  view  that 
Agreement  States  should  determine 
whether  or  not  they  will  require  their 


licensees  to  report  stored  information  on 
a  computer-readable  medium.  One 
commenter  stated  that  there  will  be  a 
need  for  quality  assurance  programs  for 
both  hardware  and  software  of  both  the 
disposal  facility  operator  and  the 
generator  of  the  waste.  This  commenter 
asked  who  would  be  responsible  for 
verifying  the  generator's  quality 
assurance  programs.  Because  the 
disposal  facility  operators  have  different 
hardware  and  software,  this  commenter 
was  concerned  that  information 
transfers  may  be  so  garbled  as  to  be 
unusable. 

flespon.se;  This  rule  does  not  change 
the  existing  requirement  in  10  CFR  Part 
20  for  a  quality  assurance  program  by 
any  licensee  who  transfers  radioactive 
waste  to  a  land  disposal  facility.  The 
appropriate  licensing  authority  is, 
therefore,  responsible  for  verifying  that 
an  acceptable  program  is  in  place.  The 
disposal  site  operators  currently  verify 
incoming  shipments  as  part  of  their 
quality  assurance  program.  The  NRC 
does  not  envision  any  change  to  these 
existing  procedures.  Any  reporting  of 
the  information  electronically  stored  at 
the  LLW  disposal  facility  would  comply 
with  the  American  Standard  Code  for 
Information  Interchange  requirements. 

Final  rule:  No  change. 

Section  61.80    Maintenance  of  Records. 
Reports,  and  Transfers 

In  addition  to  the  change  discussed  in 
this  section,  the  proposed  rule  made  an 
administrative  correction  to  §61.80(i}(l) 
regarding  to  whom  the  annual  report 
should  be  submitted.  This  correction 
has  been  revised  in  the  final  rule  to 
reflect  the  most  recent  NRC 
organizational  changes.  References  to 
"Appendix  F  '  have  been  changed  to 
"Appendix  G." 

Comment:  One  commenter  questioned 
the  need  to  record  and  track  discarded 
material  (pallets,  bracing,  etc.),  as  the 
volume  of  these  materials  is 
insignificant  and  does  not  impact  the 
performance  of  the  facility.  The 
commenter  also  believes  this  will  be  a 
burdensome  chore. 

Response:  The  NRC  believes  the 
commenter  is  correct  and  will  make  this 
requirement  only  applicable  to. 
contaminated  material  that  is  disposed 
of. 

Final  rule:  The  requirement  will  read. 
"*  •  *  the  volume  of  any  pallets, 
bracing,  or  other  shipping  or  onsite 
generated  materials  that  are 
contaminated  and  •   *   *." 


Uniform  Manifest  Forms  and 
Instructions 

General  Comments 

Over  two  thirds  of  the  commenters 
specifically  stated  their  support  for  the 
development  of  a  Uniform  Radioactive 
Waste  Manifest.  None  opposed  the 
concept,  but  a  few  saw  no  problem  with 
the  manifests  currently  being  used. 

Many  commenters  went  on  to  identify 
specific  areas  which  they  believe  could 
improve  upon  the  NRC's  proposal.  The 
NRC  has  incorporated  many  of  these 
suggestions  into  the  final  rule,  the 
Uniform  Manifest  forms,  and  the 
supporting  instructions.  One  of  the  most 
significant  comments  on  the  forms  dealt 
with  the  format  in  which  the  material  is 
presented.  As  discussed  in  the 
Rulemaking  History  Section  of  this 
preamble,  the  NRC  has  attempted  to 
meet  the  requirements  of  various 
Federal.  State,  and  operator  needs. 

Several  commenters  noted  that  the 
proposed  forms  require  some 
duplication  of  reporting  between  what 
is  required  tor  the  DOT  and  the  NRC.  By 
far  the  most  significant  element  of 
duplication  dealt  with  reporting 
radionuclides  and  their  activity  on  both 
NRC  Forms  540  and  541.  This  resulted 
from  the  NRC  staffs  understanding  of 
DOT'S  views  of  the  regulatory 
acceptability  of  manifests  currently  in 
use,  and  was  confirmed  in  a  DOT  letter 
to  the  NRC  dated  January  6,  1994.  The 
DOT  requires  all  their  information  to  be 
together  and  not  commingled  with 
information  requirements  of  the  NRC. 
States,  or  the  operating  facility.  Given 
this  requirement  to  separate  the 
information,  the  NRC  believed  that,  in 
complying  with  the  DOT  requirements, 
a  significant  amount  of  physical 
paperwork  accompanying  the  shipment 
could  also  be  reduced  by  the  use  of 
electronic  or  other  transfer  of  non-DOT 
information.  Only  DOT-required 
information  must  physically  accompany 
the  shipment.  Therefore,  the  concept  of 
three  forms,  each  with  a  specific 
purpose,  was  developed. 

NRC  Form  540  is  used  to  meet  DOT 
shipping  paper  requirements  for 
transportation  and  NRC  waste  tracking 
requirements.  NRC  Form  541  is  used  for 
waste  and  container  information  needed 
for  assessing  and  monitoring  disposal  of 
radioactive  waste.  NRC  Form  542  is 
used  to  collect  waste  generator 
information  for  LLW  shipped  from  a 
waste  collector  or  processor  that  can  be 
used  by  the  Compacts  to  establish  the 
"generator"  of  LLW  in  the  context  of  the 
LLRWPAA. 

The  NRC  has  worked  with  DOT  in  an 
attempt  to  minimize  the  burden  of 
duplicative  reporting.  The  DOT  has 


made  an  interpretation  of  its  regulations 
that  the  shipping  paper  need  only 
include  a  listing  of  the  significant 
nuclides  in  a  transportation  package  and 
document  the  total  activity  information 
on  a  "package"  basis.  The  proposed  rule 
required  activity  information  by 
radionuclide.  The  NRC  believes  that  this 
interpretation  will  significantly  reduce 
duplicative  reporting  initially  required 
for  each  nuclide  and  its  respective 
activity. 

Within  the  Department  of  Energy's 
(DOE's)  National  Low-Level  Waste 
Management  Program,  a  software 
package  is  under  development  that  will 
prompt  the  user  to  provide  the 
information  needed  to  complete  the 
uniform  manifest  and  will  then  be 
capable  of  producing  the  completed 
manifest  forms.  It  is  intended  that  this 
software  will  be  provided  to  requesters, 
and,  if  this  activity  is  successful,  the 
reporting  burden  will  be  further 
minimized. 

Comment:  Six  commenters  noted  that 
the  NRC  Forms  use  a  combination  of 
English  and  metric  (International 
System  of  Units  (SI))  units.  These 
commenters  wanted  the  NRC  to 
standardize  the  use  of  reporting  units  to 
reduce  the  inherent  confusion.  Of  the 
commenters  stating  a  preference. 
English  units  is  the  preferred  choice. 

Response:  The  NRC  agrees  that  the 
use  of  dual  units  causes  confusion.  The 
proposed  forms  were  designed  to 
combine  proposed  requirements  of  DOT 
with  standard  reporting  currently  in 
use.  Based  on  the  presumed  final  DOT 
requirements  and  NRC's  policy 
statement  on  the  use  of  units  (57  FR 
46202:  October  7.  1992),  the  forms  and 
instructions  have  been  revised  to 
require  the  use  of  metric  units  (except 
one  column  on  Form  540  to  comply 
with  a  unique  DOT  requirement).  "The 
NRC  has  presumed  that  final  DOT 
regulations  will  require  the  use  of 
metric  units  for  shipping  papers  (NRC 
Form  540).  Because  this  requirement  is 
consistent  with  NRC  goals,  the  NRC 
Forms  541  and  542  will  also  require 
reporting  in  metric  units.  Note  that 
reporting  in  metric  units  with  English 
units  following  would  also  be 
acceptable.  The  rulemaking  also 
modifies'§  20.2101  (which  requires 
records  required  by  10  CFR  part  20  to 
use  the  curie,  rad.  and  rem  units)  to 
require  use  of  SI  units  for  the  manifest 
forms. 

Comment:  Nine  commenters 
responded  to  NRC's  request  for 
comments  on  the  potential  to  broaden 
the  current  purpose  of  the  manifest 
number  to  provide  information  other 
than  that  required  for  tracking.  These 
commenters  were  about  equally  split  on 


the  advisability  of  broadening  the  use  of 
the  manifest  number.  The  supporters 
generally  believe  that  a  unique  number 
may  reduce  some  reporting 
requirements  and  would  add  a  degree  of 
control.  One  commenter  noted  that, 
while  supporting  the  concept  of  a 
unique  manifest  number,  its 
implementation  could,  however,  be 
cumbersome,  confusing  and  difficult. 
Those  commenters  not  supporting 
broadening  the  manifest  number's 
purpose,  generally  did  not  see  a  clear 
benefit  to  the  change. 

Response:  While  the  NRC  believes  a 
unique  manifest  number  could  provide 
some  benefits,  the  difficulty  in 
implementing  the  concept  at  this  time 
does  not  appear  to  warrant  the  resources 
that  would  be  necessary.  Also,  at  this 
time,  the  NRC  does  not  have  a  clear 
concept  of  what  a  unique  manifest 
number  would  include.  Therefore,  for 
this  rulemaking,  the  NRC  will  not 
change  the  manifest  number's  purpose. 
After  the  Uniform  Manifest  is  in  use,  the 
NRC  will  evaluate  all  aspects  of  the 
forms  to  identify  potential 
improvements.  The  usefulness  of  the 
manifest  number  will  be  reviewed  at 
that  time  to  determine  if  changes  are 
warranted. 

Form  540 

Comment:  One  commenter  stated  that 
it  appeared  that  Form  540  is  intended  to 
replace  the  Bill  of  Lading. 

Response:  Form  540  is  not  intended  to 
replace  the  Bill  of  Lading.  However,  the 
form  does  provide  a  format  for  reporting 
information  to  satisfy  DOT'S  shipping 
paper  requirements. 

Box  1 — Emergency  Telephone  Number 
and  Organization 

Comment:  Several  commenters 
questioned  what  organization  is  to  be 
identified  with  the  emergency  telephone 
number.  Information  in  this  box  was 
stated  as  being  insufficient  in  light  of 
other  information  accompanying 
shipments. 

Response:  The  organization  to  be 
identified  may  be  the  shipper  but  could 
also  be  an  organization,  such  as 
Chemtel.  The  telephone  number  is  all 
that  is  required  on  the  shipping  paper 
by  DOT.  Other  emergency  response 
information  required  by  fXDT  (49  CFR 
172.602),  but  not  as  a  shipping  pa{>er 
requirement,  would  still  have  to 
accompany  the  shipment. 

Boxes  2  and  4 — Exclusive  Use  and 
Regulated  Waste  Checkoff  Boxes 

Comment:  Several  commenters 
questioned  why  it  is  necessary  to  check 
these  boxes  indicating  whether  the 
shipment  is  "Exclusive  Lise"  or  includes 


EPA  or  State-designated  hazardous 
waste.  One  commenter  also  asked 
whether  a  negative  declaration  would 
satisfy  EPA  that  no  material  is  present. 

Response:  Box  2  is  provided  to 
comply  with  the  proposed  DOT 
descriptive  requirements  for  §  172.203 
of  title  49.  The  current  Chem-Nuclear 
manifest  contains  this  information  item. 
Box  4  provides  a  crosscheck  to  ensure 
that  an  EPA  Uniform  Hazardous  Wa.stc 
Manifest  is  attached  to  the  Uniform 
Low-Level  Radioactive  Waste  Manifest, 
if  required.  It  is  not  necessarily  intended 
to  provide  a  basis  to  satisfy  EPA. 

Box  5 — Shipper — Name  and  Facility, 
Identifiers 

Comment:  Several  commenters 
suggested  that  unique  generator  ID 
numbers  should  be  developed  to  a'low 
optimal  tracking  and  possibly  reduce 
the  information  required  on  the 
manifest  One  commenter  supported  the 
addition  of  "Fuel  Cycle  Industry"  to  the 
"Generator  Type"  codes  but  suggested 
that  the  "Other"  Codi;  be  deleted. 

Response:  The  development  of  an  ID 
system  has  merit.  The  NRC  has 
concluded,  however,  that  the 
development  of  such  a  system  would  he 
a  significant  undertaking  and  would 
have  a  serious  impact  on  the  rulemaking 
schedule.  The  NRC  may  consider 
development  of  an  ID  system  after 
implementation  of  the  rule  if  it  appears 
necessary  or  worthwhile.  Although  the 
listed  codes  should  cover  the  universe 
of  generators,  the  "Other"  code  is  being 
retained.  A  review  of  the  use  of  this 
code  may  lead  to  appropriate 
expansions  or  clarifications  of  the 
coding  system. 

Box  6 — Carrier  Name  and  Address 

Comment:  One  commenter  suggested 
that  space  for  more  than  one  carrier  was 
needed  to  be  consistent  with  the 
requirements  on  the  uniform  hazardous- 
waste  manifest. 

Response:  The  NRC  believes  that  the 
required  tracking  can  be  accomplish. xt 
through  identification  of  the  original 
carrier. 

Box  7 — Listing  of  the  Number  of 
Manifest  Form  Pages 

Comment:  Several  commenters 
expressed  views  on  the  flexibility 
implied  by  this  box  that  indicates  thi^ 
possibility  of  additional  information 
being  appended  to  the  manifest  by 
disposal  facility  operators.  States,  or 
Compacts.  Four  commenters  believed 
that  the  rule  should  specifically  prevent 
the  possibility  of  unfettered  additicna! 
uniform  manifest  requirements.  Four 
other  commenters  supported  this 
fiexibility.  However,  most  of  these 


UMI 


15658 


Federal  Register  /  Vol.  60,  No.  58  /  Monday,  March  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Rules  and  Regulations         15659 


commenters  recognized  that  wide 
ranging  additional  reporting 
requirements  would  defeat  the  purpose 
of  the  Uniform  Manifest.  On  a  different 
point  on  this  box,  two  commenters 
stated  that  the  page  numbering  system 
was  absurd. 

Response:  The  NRC  believes  that  the 
information  being  collected  on  the 
uniform  manifest  may  not  always  be 
completely  sufficient  to  meet  a  variety 
of  legitimate  needs.  Because  the 
manifest  data  requirements  have  been 
selected  to  satisfy  the  great  majority  of 
needs,  the  NRC  believes  the  need  for 
additional  information  should  not 
present  an  overwhelming  burden.  If 
additional  information  is  required  on 
the  manifest,  it  must  be  appended  to  the 
uniform  manifest  forms.  This 
information,  along  with  Forms  541  and 
542.  if  required,  may  be  Iransinitted 
electronically,  by  mail,  or  by  some  other 
mutually  accepted  method.  The  NRC 
agrees  with  those  commenters  that 
stated  that  transfer  of  unnec{'>sary 
information  would  dilute  a  major 
purpose  behind  the  development  of  a 
■  Uniform  Manifest. 

The  NRC  believes  there  may  be  some 
confusion  on  the  page  numbering 
system.  All  that  is  being  asked  for  is  the 
total  number  of  pages  comprising  the 
manifest.  The  NRC  believes  this  is  a 
standard  pagination  scheme  for 
ensuring  completeness  of  a 
documentation  package. 

Box  8 — Manifest  Number 

Comment:  One  commenter  suggested 
that  further  guidance  for  uniquely 
identifying  manifests  is  needed  because 
LLW  can  move  between  several  entities 
before  being  shipped  to  a  disposal  site. 
Two  commenters  questioned  how 
tracking  would  be  accomplished  if  the 
chain-of-custody  involved  more  than 
one  entity. 

Response:  As  currently  envisioned,  all 
collectors  or  processors  must  complete 
Form  542  and.  in  so  doing,  identify  a 
manifest  number  associated  with  the 
incoming  shipment.  Thus,  LLW 
received  at  an  LLW  disposal  site  will  be 
traceable  back  to  the  original  generator, 
and  no  further  guidance  is  needed. 

Box  10 — Certification 

Comment:  One  commenter  suggested 
further  guidance  on  whose  signature 
should  appear  in  this  block.  One 
commenter  stated  that  site-specific 
needs  may  dictate  different  wording. 
Another  commenter  stated  that,  in 
certain  cases,  certification  to  10  CFR 
part  61  requirements  is  being  requested 
for  shipments  not  directed  to  a  disposal 
facility.  One  commenter  suggested  that 
the  certification  statement  should 


include  an  appropriate  caveat  for 
collectors  who  do  not  alter  the  form  of 
LLW.  One  commenter  generally 
addressed  the  responsibility  issue. 

Response:  The  NRC  envisions  that  the 
person  certifying  the  shipment  will  not 
change  from  existing  practice.  If  it  is 
necessary  to  change  the  wording  of  the 
statement,  an  additional  certification 
sheet  may  be  necessary.  The  words  "if 
applicable,"  have  been  added  before  the 
reference  to  10  CFR  part  61.  The  NRC 
believes  the  wording  in  the  rule, 
appendix  G.  Section  II.  provides  the 
caveat  the  commenter  suggests. 

Column  11 — U.S.  Department  of 
Transportation  Description 

Comment:  One  commenter  stated  that 
the  instructions  were  confusing  in 
defining  whether  shipment  or  package 
information  was  being  requested. 
Another  commenter  believes  it  was  not 
clear  how  a  shipper  would  describe  a 
shipment  of  multiple  disposal 
containers  contained  within  a  single 
transportation  package. 

Response:  All  information  on  Form 
540  is  on  an  individual  package  basis  in 
compliance  with  DOT  shipping  paper 
regulations.  Thus.  Form  540  would 
include  total  package  information  while 
the  information  called  for  on  Form  541 
is  on  a  "disposal  container"  basis. 

Columns  12  and  14— DOT  Label  and 
Physical/Chemical  Form 

Comment:  One  commenter  suggested 
that  codes  be  used  in  documenting  this 
information. 

Response:  The  NRC  seriously 
considered  this  possibility,  but  decided 
that,  given  the  typical  "single  word 
entries"  required,  the  flexibility 
provided  without  the  use  of  codes 
outweighed  the  minimal  savings  in 
reporting  burden  that  would  be 
achieved. 

Column  13 — Transport  Index 

Comment:  One  commenter  postulated 
an  accident  event  involving  a  Low 
Specific  Activity  (LSA)  shipment  for 
which  the  information  on  Form  540 
would  not  be  useful  because  the 
Transport  Index  (TI)  is  not  currently 
required  to  be  contained  on  the 
shipping  paper  documentation.  For  this 
reason,  the  commenter  suggested  that 
NRC  eliminate  the  requirement  to  use 
Form  540. 

flesponse;  The  information 
requirements  on  NRC  Form  540  are 
required  by  DOT  for  transportation  of 
hazardous  materials.  The  principal 
information  on  this  form  is  for  use  by 
the  first-on-the-scene  responder  to  a 
transportation  accident.  Identification  of 
the  proper  shipping  name  and  U.N.  ID 


number  provides  valuable  information. 
These  identifiers  correlate  with  proper 
emergency  actions.  The  TI  is 
information  which  would  be  more 
useful  in  controlling  normal 
occupational  exposures. 

Column  15  (Now  Divided  Into  Columns 
15  and  16) — Individual  Radionuclides 
and  Activity  (Now  Total  Package 
Activity) 

Comment:  One  commenter  questioned 
what  is  meant  by,  "•   *   *  list  all 
radionuclides  that  are  present  in  the 
transport  packaging,"  and  suggested  that 
guidance  be  provided  on  the  specific  SI 
units  to  be  used.  One  commenter  stated 
that  requirements  for  listing  of  a 
radionuclide  should  be  included  in  the 
rule.  Two  commenters  stated  that 
insufficient  space  is  provided  for  both  a 
listing  of  the  nuclide  and  activity.  Six 
commenters  suggested  that  only  a 
vertical  listing,  with  one  nuclide  per 
line,  should  be  considered.  Another 
commenter  suggested  that  the  column 
be  split  into  nuclide  and  activity 
columns. 

Response:  Reporting  of  radionuclides 
in  the  transport  packaging  is  a  DOT 
shipping  paper  requirement  in  which 
the  instructions  reference  the 
appropriate  DOT  regulations  for  more 
information.  The  NRC  is  not  providing 
detailed  interpretive  instructions  of 
DOT  regulations.  The  NRC  has 
explained  what  is  meant  regarding  the 
reporting  units  needed  on  NRC  P'orm 
541  (for  NRC  use).  The  NRC  believes 
that  the  radionuclides  reported  on  Form 
541  should  also  be  appropriate  for  DOT 
purposes.  A  DOT  telephone  number  is 
provided  if  additional  information  or 
interpretation  is  needed.  On  the  spacing 
issue,  the  NRC  has  completed  several 
manifests  from  actual  shipments  and 
these  examples  indicate  that  more  than 
enough  space  is  provided  for  at  least  a 
double  columnar  listing  of  nuclides  and 
respective  activities  on  NRC  Form  541, 
although  the  choice  on  the  formatting  in 
this  column  is  left  to  the  shipper  and 
consignee.  Because  the  DOT  has  agreed 
that  only  the  total  package  activity 
needs  to  be  reported,  the  spacing  issue 
would  now  only  involve  Form  541.  On 
the  multiple  columnar  presentation,  the 
NRC  would  note  that  current 
Transportation  Shipment  Package 
Records,  that  have  been  used  when 
conveying  radioactive  material  to 
processors,  portray  nuclides  and  their 
respective  activities  in  a  triple  columnar 
field. 

Column  16  (Now  Column  17} — LSA/ 
SCO  Class 

Comment:  One  commenter  suggested 
codes  for  documenting  this  information. 


while  two  commenters  questioned  the 
regulatory  basis. 

Response:  The  information  in  this 
column  IS  based  on  a  requirement 
proposed  by  DOT  in  their  "IAEA 
Compatibility"  rulemaking.  Coding  is 
not  allowed  by  DOT  for  reporting  this 
information.  The  NRC  has  presumed 
that  this  classification  system  will  be 
incorporated  into  DOT's  final  rule. 

Column  17  (Now  Column  18)— Tola! 
Weight  or  Volume 

Comment:  One  commenter  questioned 
the  multiple  number  of  times  that  this 
type  of  information  was  requested  on 
the  three  manifest  forms. 

Response:  Although  requests  for 
volume  and  weight  information  do 
o<xur  on  each  of  the  manifest  forms,  the 
volumes  or  weights  requested  are  not 
necessarily  identical.  For  example,  the 
transportation  package  volume  may  not 
be  the  same  as  the  disposal  container 
volume,  if  multiple  disposal  containers 
are  contained  within  a  shielded 
overpack.  The  total  volumes  requested 
on  Form  542  would  represent  the  sum 
of  all  generator  volumes  which  may  be 
contained  in  a  number  of  different 
disposal  containers.  This  Form  542 
summary  contains  information  very 
similar  to  that  required  on  the  Manifest 
Index  and  Regional  Compact  Tabulation 
Sheets  used  by  a  current  disposal  site 
operator.  This  information  is  used  for 
waste  tracking  purposes  to  ensure  that 
sites  are  receiving  wastes  for  which 
their  State  or  Compact  is  responsible  for 
disposal. 

Column  18  (Now  Column  19) — 
Identification  Number  of  PacKage 

Comment:  One  commenter  suggested 
that  this  mstruction  should  be  worded 
as  a  requirement. 

Response:  Although  the  listing  of  the 
disposal  container  number  on  Form  541 
is  a  requirement,  this  does  not  generally 
carryover  to  the  transport  packaging 
when  the  packaging  and  the  disposal 
container  are  not  identical.  DOT  d'oes 
not  require  a  package  number  to  be 
provided  on  shipping  papers. 

Form  541 

Box  1— Manifest  Totals 

In  addition  to  the  change  discussed  in 
this  section  of  the  preamble,  the 
headings  for  the  shipment  volume  and 
weight  totals  have  heen  changed  to 
reflect  that  total  net  values  are  being 
requested  for  any  low-level  radioactive 
waste  shipment  to  which  manifesting 
applies. 

Comment:  Five  commenters  brought 
up  the  issue  of  reporting  of 
radionuclides  (specifically  Tc-99  and  I- 


129)  that  are  reported  based  on  lower 
limits  of  detection  (LLD).  Concerns  were 
expressed  that  if  the  totals,  as  presented 
in  this  box.  represent  the  sum  of  the 
LLDs,  or  LLD's  and  "real  '  values  in  ali 
disposal  containers,  a  very  significant 
overestimation  of  these  nuclides  in  a 
disposal  facility  could  result.  One 
commenter  suggested  that  this  block 
require  entry  of  net  waste  volume  and 
weight. 

Response:  The  NRC  believes  these 
comments  have  merit.  Because  itwould 
be  important  to  distinguish  between 
"real"  and  LLD  values,  the  instructions 
have  been  modified  to  indicate  that  the 
sums  of  the  "real"  and  LLD  values 
should  be  separately  reported  in  this 
box.  with  the  summed  LLD  value  in 
parenthesis.  Although  the  NRC 
recognizes  ihat  this  reporting  scheme 
does  not  solve  the  problem,  this 
reporting  approach  Will  "flag"  the 
conservative  nature  of  the  appropriate 
fraction  of  the  inventories  of  these 
nuclides.  The  commenter  is  correct  in 
presuming  that  net  waste  volumes  and 
weights  are  being  requested. 
Appropriate  clarifications  have  been 
made  to  the  manifest  forms  and 
instructions. 

Columns  5  through  10 — Disposal 
Container  Description 

Comment:  One  commenter  stated  that 
repetitive  listing  of  a  generator  ID 
number,  if  more  than  one  container  is 
attributed  to  a  generator,  is  unnecessary 
Another  commenter  pointed  out  that  the 
container  described  may  not  always  be 
the  "disposal"  container  and  that,  in 
these  cases  (e.g.,  shipments  (of  LLW)  to 
waste  processors),  this  column  may  not 
need  to  be  completed.  One  commenter 
suggested  that  Column  8  should  pertain 
to  net  waste  weight.  One  commenter 
asked  how  t  shipper  siiould  respond  if 
more  than  one  container  description 
code  applies.  Another  commenter  asked 
if  it  was  intended  to  use  the  numeric 
codes  or  the  actual  verbiage. 

Response:  The  instructions  have  been 
clarified  to  avoid  unnecessary  repetition 
of  generator  ID  numbers.  The 
"exemption"  referred  to  by  the 
commenter  was  included  in  the 
instructions.  This  "exemption"  is  now 
the  subject  of  a  "Note"  preceding  the 
instructions  for  Column  5.  The 
possibility  that  some  of  the  container 
information  may  be  required  by  the 
consignee  also  appears  italicized  in  the 
introductory  paragraph  in  the 
instructions  for  Form  541.  Instructions 
that  are  not  "tied"  to  information  being 
required  to  comply  with  Federal 
regulations  also  now  appear  in  italics. 


Column  a  refers  to  total  containei  and 
waste  weight  (See  discussion  pertaining 
to  Column  12) 

The  intent  is  to  report  code  numbers, 
if  applicable  If  more  than  one  container 
description  code  applies,  multiple  (.odes 
can  be  reported. 

Column  9 — Surface  Radiation  Level 

Comment:  Two  commenters  suggcs;ed 
that  this  column  could  be  better  situated 
on  Form  540  adjacent  to  the  Transpol 
index. 

Response:  Combining  this  informal  inn 
with  the  iniurmation  required  by  DOT 
on  shipping  papers  would  not,  based  or. 
NRC  staff  interactions  with  DOT  st.nff, 
be  accepted  by  DOT.  The  information  in 
this  column  is  also  required  by  one  of 
the  current  disposal  facility  operators 

Column  10 — Surface  Contamination 

Comment  Four  commenters 
questioned  the  need  for  this 
information,  especially  in  light  of  DOT 
standards. 

Respon>-t .  The  information  being 
requested  in  this  column  is  directed  at 
contamination  levels  on  the  surfaces  of 
disposal  cc  .^tainers,  not  transportation 
packagings  This  information  is 
currently  requested  by  one  of  the 
disposal  t:ic.;!ity  operators  on  their 
manifest  ir  order  to  minimize 
contamination  and  control  potential 
operational  exposures.  Through 
typograph  f  o!  error,  this  informational 
need  was  ;ru  luded  as  an  NRC 
requiremr:,!  in  the  proposed  appendix 
F,  paragroph  I.C.IO.  As  indicated  i;  the 
response  to  (omments  on  the  rule,  this 
requirement  has  been  deleted  from  the 
rule  but  remains  as  a  non-Federal 
information  item  on  the  manifest 

Column  12 — Approximate  Waste 
Volume(s)  in  Container 

Commehi:  Two  commenters  suggested 
that  if  the  waste  volume  information  is 
only  intended  to  meet  disposal  site 
acceptance  criteria,  this  colunm  could 
be  deleted  because  the  certificatioii 
statement  (  ould  be  used  to  accomplish 
the  same  (iirpose.  One  commenter 
questioned  vvhetherthe  infomiatiouun 
the  manifi'st  allowed  an  accurate 
estimate  ot  the  mass  of  the  waste  and 
whether  the  NRC  recognized  that  the 
volume  of  the  inner  container  may  be 
substantially  different  from  the  actual 
waste  volume  One  commenter 
suggested  that  adjustments  be 
considered  so  that  the  weight  of  the 
waste  would  be  documented.  One 
commenter  suggested  that  this  column 
be  completed  if  the  container  fill 
volume  was  less  than  90%.  One 
commenter  asked  whether,  if  perlite  was 
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used  to  All  void  volume,  this  volume 
should  be  included  in  the  total. 

Response:  For  discrete  waste  items 
(e.g..  activated  metals),  the  volume  of 
these  items  is  of  interest  for  waste 
classification  purposes.  The  instructions 
have  been  expanded  to  make  this  clear 
and,  for  homogeneous  type  wastes,  the 
instructions  indicate  that  ">85%"  can 
be  entered  if  this  fill  volume  is 
exceeded.  The  NRC  believes  that  the 
weight  of  the  waste  can  be  estimated  by 
either  knowing  the  volume  and  density 
of  the  waste  or  subtracting  container 
weight  from  the  weight  of  the  waste  and 
container.  If  fill  material  is  used,  this 
volume  may  be  included  in  the  reported 
volume,  but  may  not  be  considered  for 
waste  classification  purposes.  An 
alternative  approach  would  be  to  report 
waste  volume,  but  note  that  a  "fill"  has 
been  used  (e.g.,  to  comply  with  disposal 
site  acceptance  criteria). 

Column  14 — Weight  %  Chelating  Agent 

Comment:  One  commenter  suggested 
a  code  for  "None  present"  and  "O"  be 
provided  in  this  column.  Another 
commenter  asked  what  methods  would 
be  used  to  identify  chelating  agents. 

Response:  The  commenter's 
suggestion  was  not  taken  because  only 
an  "NP  '  or  "O"  would  need  to  be 
entered,  and  space  for  providing  the 
preprinted  codes  is  limited.  NRC's 
intent  in  identifying  chelating  agents  is 
described  in  general  terms  in  the  "Final 
Waste  Classific:ation  and  Waste  Form 
Technical  Position,"  dated  May  11, 
1983. 

Column  15 — Radiological  Description 

Comment:  Two  commenters 
questioned  the  desirability  of  reporting 
individual  nuclide  activities  as  a 
percentage  of  total  container  activity. 
One  commenter  erroneously  thought 
that  this  column  limited  the  recording 
of  nuclides  to  three  entries.  Another 
commenter  suggested  that  the  NRC 
consider  establishing  reporting 
thresholds  for  H-3,  C-14.  Tc-19.  and  I- 
129.  and  stated  that  explicit  instructions 
are  needed  on  the  reporting  (it  source 
and  special  nuciear.material.    daughter 
radionuclides,"  and  the  impa<:t  of 
nuclides  with  less  than  5-year  half-life 
on  waste  classification.  One  commenter 
pointed  out  that  the  passage  of 
"Reportable  Quantity"  requirements 
should  be  considered  in  establishing  the 
reporting  thresholds  defined  in  the 
instructions.  A  number  of  commenters 
questioned  the  effectiveness  of  allowing 
multiple-columnar  reporting  of 
radionuclides  with  their  respective 
activities. 

Response:  Percentage  reporting  is  not 
being  mandated,  but  allowed.  This 


method  of  reporting  is  allowed  by  a 
current  disposal  facility  operator.  The 
instructions  have  also  been  appended  to 
clarify  how  the  reporting  of  more  than 
three  significant  radionuclides  in  a 
container  should  be  achieved. 

Although  the  concept  of  establishing 
threshold  reporting  quantities  for  the 
four  indicated  nuclides  has  merit,  the 
analysis  needed  to  support  a  specific 
threshold  has  not  been  defined.  Thus, 
consistent  with  the  existing  regulation, 
no  threshold  for  the  reporting  of  these 
four  nuclides  is  included  in  the 
instructions. 

On  the  reporting  of  source  material, 
the  instructions  have  been  expanded  to 
clarify  that  the  "mass"  being  asked  for 
applies  only  to  the  elemental  mass  of 
uranium  and  thorium  (including 
uranium  and  thorium  contained  in 
"unimportant  quantities,"  as  defined  in 
10  CFR  40.13),  and  not  the  weight  of  the 
waste  containing  these  nuclides.  The 
instructions  now  also  specifically  state 
that  the  activities  of  the  nuclides 
specifically  referred  to  in  the  "Manifest 
Total"  Box  (i.e.,  H-3.  C-14,  Tc-99.  and 
1-129)  must  always  be  manifested.  The 
instructions  also  state  that  daughter 
products  must  be  either  individually 
reported  or.  if  within  a  factor  of  2  of 
being  in  equilibrium  with  its  (their) 
parent,  be  reported  as  the  parent  with  its 
activity  listed,  but  with  the  symbol  "D" 
or  "NAT"  indicating  daughter  products 
in  equilibrium  (i.e.,  Cs-137D  or 
ThNAT).  "Significant  quantities"  of 
nuclides  with  half-lives  less  than  5 
years  must  be  included  in  determining 
the  waste  classification  of  a  disposal 
container  (note  that  this  will  only  apply 
in  determining  whether  the  Class 
should  be  Class  A  or  B).  Finally,  the 
instructions  have  been  expanded  to 
indicate  that  any  radionuclide  whose 
activity  represents  o  Reportable 
Quantity  under  DOT  regulations  must 
be  included  on  the  manifest. 

In  response  to  comments  on 
multicolumnar  reporting,  the  NRC  has 
reconfigured  the  item  15  column  to 
indicate  the  possibility  of  using  two 
subcolumns.  The  first  subcolumn  must 
include  the  radionuclide  and  its  activity 
in  metric  units.  The  second  subcolumn 
may  be:  (1)  Used  to  include  the  activity 
in  English  units,  if  required  by  the  State 
or  operating  facility.  (2)  left  blank  if  not 
needed,  or  (3)  used  to  report  a  second 
radionuclide  and  its  activity.  The  line 
which  splits  column  15  is  provided  to 
minimize  imputing  and  checking  errors, 
if  the  third  option  is  chosen. 

Column  16 — Waste  Classification 

Comment:  One  commenter  suggested 
that  boxes  be  provided  to  check  a  waste 
class.  Two  commenters  stated  that  the 


"Class"  designations  do  not  establish 
whether  Class  B  and  C  waste  has  been 
stabilized. 

Response:  The  instructions  have  been 
broadened  to  indicate  that  Class  B  and 
C  waste  should  be  classified  as  BU  or 
BS.  or  CU  or  CS:  the  U  or  S  indicating 
whether  the  waste  is  in  stable  or 
unstable  form.  Because  the  combination 
of  possibilities  has  been  increased  to 
six,  the  information  to  be  recorded 
would  only  consist  of  two  letters,  and 
space  on  the  form  is  limited,  "checkofT' 
boxes  have  not  been  added  to  the  form. 

Container,  Waste,  and  Media  Codes 

Comment:  One  commenter  stated  that 
the  waste  descriptor  codes  should  be 
consistent  with  existing  NRC 
classifications  of  LLW.  Another 
commenter  pointed  out  that  the  codes 
do  not  match  directly  with  those  of  US 
Ecology.  One  commenter  suggested  that 
"EPA  (or  State)  hazardous"  should  not 
be  a  physical  descriptor  for  waste  and 
questioned  why  "concrete"  was 
specifically  identified  as  an 
encapsulation  media.  One  commenter 
suggested  that  the  descriptor,  "wooden 
box"  be  dropped  and  "woven 
polypropylene  bulk  bag"  be  added  to 
reflect  actual  practices.  This  commenter 
also  believed  that  the  waste  descriptors 
were  excessive  for  the  purposes  being 
addressed.  One  commenter  suggested 
that  Zonolite  grade  4  be  deleted  and 
"Vinyl  Chloride"  replace  "Vinyl 
Toluene."  One  commenter  suggested 
that  "State  hazardous"  be  added  along 
with  "EPA  hazardous." 

Response:  The  NRC  believes  the  codes 
are  somewhat  more  detailed  than  the 
waste  streams  characterized  in  the 
Environmental  Impact  Statement  that 
supported  the  10  CFR  part  61 
rulemaking.  Although  the  codes  are  not 
identical  to  those  used  by  US  Ecology, 
the  NRC  staff  believes  that  all  the  US 
Ecology  codes  can  be  related  to  the 
codes  on  Form  541,  and  the  "other" 
code  can  also  be  used.  If  a  rationale  for 
a  specific  code,  that  is  not  included 
exists,  it  can  be  added  to  the  list.  The 
"EPA  (or  State)  hazardous"  descriptor  is 
provided  as  a  "tie-in"  to  EPA's  or  a 
State's  Uniform  Hazardous  Waste 
Manifest.  The  specific  identification  of 
concrete  as  an  encapsulation  media  has 
been  deleted  and  the  commenter's 
suggestion  on  container  descriptions  has 
been  accepted.  The  NRC  believes  that 
feedback  from  the  performance 
assessment  process  may  indeed  lead  to 
a  consolidation  of  waste  descriptor 
codes,  with  time.  The  suggestions  that 
Zonolite  grade  4  be  deleted  and  "Vinyl 
Chloride  "  replace  "Vinyl  Toluene"  have 
been  accepted.  The  phrase  "EPA 


hazardous"  has  been  modified  to  read 
"EPA  or  State  Hazardous." 

Form  542 

Column  5 — Generator  Name,  Permit 
Number,  and  Telephone  Number 

Comment:  One  commenter  suggested 
that  the  "generator  type"  code  should 
also  be  included.  Two  commenters 
questioned  why  "permit  number"  is 
called  for,  given  that  the  generator  ID 
number  is  provided  in  Column  4. 

Response:  Because  the  generator  ID 
number  should  allow  the  determination 
of  generator  type,  the  inclusion  of  this 
information  was  not  considered 
necessary.  Permit  number  was  included 
because,  for  certain  generators,  the 
generator  ID  number  assigned  by  the 
disposal  facility  operator  is  not  identical 
to  the  permit  number  assigned  by  the 
appropriate  regulatory  authority. 
Optimization  of  these  identifiers  could 
lead  to  elimination  of  this  reporting 
need. 

Column  9 — Waste  Code 

Comment:  One  commenter  suggested 
that  boxes  be  provided  to  check  whether 
the  waste  represents  processed  or 
collected  waste. 

Response:  Given  the  single  letter  entry 
needed,  and  the  fact  that  an  existing 
manifest  does  not  preprint  these  letters, 
the  NRC  did  not  see  a  need  to  provide 
individual  "C"  or  "P"  boxes  to  be 
checked. 

Column  10 — Originating  Compact 
Region  or  State 

Comment:  One  commenter  suggested 
that  codes  be  used  for  the  Compacts  or 
States.  Another  commenter  stated  that  if 
the  Generator  ID  number  included  the 
two-digit  State  abbreviation,  there 
would  be  no  need  to  report  this 
information  in  Column  10. 

Response:  The  NRC's  intent  was  that 
codes  be  used.  The  instructions  have 
been  expanded  to  state  this  preference. 
Because  current  generator  ID  numbers 
do  not  uniformly  include  the  State 
abbreviation,  it  was  included  in  Column 
10.  If  generator  ID  numbers  are 
systematized,  as  the  commenter 
suggests,  and  as  membership  in 
Compacts  stabilizes,  this  column  could 
be  deleted. 

National  Data  Rase  Comments 

Comment:  In  the  proposed  rule,  the 
NRC  discussed  possible  uses  of  and 
needs  for  a  national  computer  LLW  data 
base.  The  NRC  expressed  interest  in 
public  views  on  the  benefits  in 
developing  such  a  system,  and  \^ 
developed,  who  would  be  an 
appropriate  operator.  Eighteen 
commenters  spanned  a  spectrum  of 


responses,  from  support  for  a  national 
data  base  with  NRC  as  the  operator,  to 
the  belief  that  a  national  data  base  is 
unnecessary.  Comments  also  spanned 
the  topic  of  data  availability,  from 
making  sure  the  information  is  publicly 
accessible  to  the  need  to  ensure  that 
sensitive  data  is  protected.  One 
commenter  noted  that  because  disposal 
options  have  been  significantly  reduced, 
much  LLW  may  end  up  in  extended 
storage  and  a  national  data  base  as 
envisioned  (data  reported  by  the  LLW 
disposal  facilities)  would  not  yield  the 
quantity  of  data  originally  expected. 
Two  commenters  noted  that  LLW  data 
bases  already  exist  and  that  the  NRC 
should  use  these  existing  systems  and 
work  with  the  DOE  to  make  any 
necessary  modifications  to  meet  the 
informational  needs  of  both  NRC  and 
state  regulators. 

Response:  The  NRC  believes  that 
because  there  will  only  be  a  few  LLW 
facility  operators  in  the  near  future,  it  is 
premature  to  establish  a  new  national 
LLW  data  base.  The  NRC  agrees  with 
those  commenters  that  stated  that  the 
existing  systems  can  be  the  basis  for  a 
broad  and  uniform  national  system.  The 
NRC  will  work  with  DOE  and 
Agreement  States  to  improve  the 
existing  data  base,  as  necessary. 
Improvements  may  result  from  the  use 
of  the  Uniform  Manifest  and  the 
improved  ability  to  report  and  compile 
this  data. 

Regulatory  Analysis  Comments 

Comment:  One  commenter  stated  that 
the  economic  impact  analysis  is  unclear 
in  the  "Regulatory  Flexibility 
Certification"  section.  The  commenter 
stated  that  according  to  the  discussion, 
the  proposed  rule  would  have  a  negative 
$480,000  to  a  positive  $100,000  impact 
on  the  regulated  community.  If  one  back 
calculates  to  the  34,000  cubic  feet 
generated  by  hospitals,  the  range  would 
be  negative  $13,600  to  a  positive  $2,400. 
These  figures  deserve  to  be 
substantiated  and  justified. 

Response:  The  costs  and  cost  savings 
associated  with  the  uniform  manifest 
are  mainly  associated  with  additional 
entry  costs  from  the  uniform  manifest 
having  more  fields  than  the  currently 
used  shipment  manifest  forms  and  from 
the  development  of  computer  software 
to  generate  the  forms.  The  data  entry 
costs  are  related  to  the  amount  of 
additional  data  entered  per  shipment, 
the  number  of  shipments,  and  the 
degree  of  automation  of  data  entry.  It 
appears  that  data  entry  costs  were 
underestimated  and  the  final  regulatory 
analysis  contains  updated  estimates. 
Whether  there  is  a  cost  or  cost  savings 
related  to  development  of  manifest 


generation  software  depends  on  the 
number  of  different  manifest  forms  there 
would  be  in  the  absence  of  a  uniform 
manifest.  If  each  regional  disposal 
facility  would  require  its  own  manifest 
forms,  a  savings  in  software 
development  costs  would  result  from 
the  use  of  a  uniform  manifest.  If  the 
current  US  Ecology  and  Chem-Nuclear 
Systems  forms  would  still  be  used  for 
all  regional  disposal  facilities, 
additional  software  generation  costs 
would  result  from  use  of  the  uniform 
manifest.  Because  costs  are  not  related 
to  waste  volume,  the  impact  of  the 
proposed  rule  on  hospitals  that  generate 
LLW  is  not  directly  related  to  the 
volume  of  LLW  that  these  hospitals 
generate. 

Comment:  Two  commenters 
questioned  the  incremental  time  and 
cost  to  generate  the  new  uniform 
manifest  versus  current  manifests  in 
use.  One  commenter  stated  that  the 
requirements  of  Form  540  could 
increase  the  time  to  generate  a  manifest 
to  5  hours  or  more  for  a  large  shipment 
rather  than  the  0.65  hours  shown  in  the 
Federal  Register  notice  (57  FR  14500; 
April  21,  1992).  One  commenter  stated 
that  the  response  time  for  collection  of 
information  is  substantially 
underestimated  and  that  the  increased 
complexity  of  the  forms  is  expected  to 
significantly  increase  clerical  costs  well 
beyond  the  estimate  of  $5,000  to 
$15,000. 

Response:  The  estimate  of  the  amount 
of  time  it  takes  to  enter  data  on  the 
uniform  manifest  was  based  on  the 
number  of  fields,  the  nature  of  the  field 
(i.e..  whether  it  contains  fixed  point, 
floating  point,  or  alphanumeric  data) 
and  whether  the  data  is  entered 
manually  on  the  forms,  on  a  computer, 
or  from  a  waste  management  database. 
An  experienced  data  entry  clerk  was 
consulted.  From  this  and  other 
comments  to  the  notice  of  proposed 
rulemaking,  including  the  comments 
made  at  the  public  meeting  held  on  June 
15,  1993  and  subsequent  NRC 
experience,  it  appears  that  the  effort 
required  to  complete-the  manifest  forms 
was  underestimated.  In  the  final 
regulatory  analysis,  the  estimated  time 
to  complete  a  manifest  by  a  generator 
(NRC  Forms  540  and  541)  has  been 
changed  from  2.5  hours  to  2.8  hours. 
The  estimated  time  to  complete  the 
manifest  for  a  collector/processor  (NRC 
Forms  540,  541.  and  542)  has  been 
changed  from  3.1  to  9.2  hours.  The 
significant  change  for  the  collector/ 
processor  comes  from  information  in  a 
January  1994,  report  prepared  for  the 
NRC  (NUREG/CR-6147)  that  resulted  in 
more  than  twice  the  estimated  size 
(number  of  containers)  in  collector/ 
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processor  shipments.  The  end  result, 
however,  is  not  as  drastic  since  the  total 
number  of  shipments  is  accordingly 
reduced. 

Final  rule:  The  Regulatory  Analysis 
has  been  updated  to  reRect  more 
accurate  estimates  of  effort.  The 
resulting  changes  have  not  changed  the 
conclusion  to  implement  the  final 
rulemaking. 

rV.  Compatibility  of  Agreement  State 
Regulations 

The  Commission  is  requiring  that  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest  be  used  by  all  shippers  of  low- 
level  radioactive  waste;  that  is,  by  all 
waste  generators,  waste  collectors,  and 
waste  processors  licensed  by  either  the 
Commission  or  Agreement  States.  The 
Commission  and  Agreement  State 
licensees  required  to  use  the  Uniform 
Manifest,  therefore,  would  also  be 
required  to  record  the  minimal 
information  requirements  as  called  for 
on  the  applicable  Uniform  Manifest 
forms. 

In  the  development  of  the  three  sets 
of  forms  comprising  the  Uniform 
Manifest,  the  NRC  staff  has  coordinated 
its  efforts  with  staff  at  DOT  and  with 
Agreement  and  non-Agreement  States. 
Most  State  representatives  have 
indicated  support  for  a  base  set  of 
information  needs  and  a  uniform 
manifest.  The  Commission  believes  the 
information  called  for  on  the  Uniform 
Manifest  not  only  satisfies  Commission 
requirements  and  DOT  shipping  paper 
requirements,  but  also  the  majority  of 
requirements  of  Agreement  State 
regulatory  authorities  (and  land  disposal 
facility  operators). 

The  Commission  recognizes  that  a 
particular  Agreement  State  may  require 
additional  information  for  their  unique 
regulatory  purposes  and  that  disposal 
site  operators  may  require  further 
information  to  satisfy  operational  and 
administrative  considerations. 
Therefore,  this  regulation  does  not 
prohibit  Agreement  States  or  disposal 
site  operators  from  broadening  manifest 
usage  or  from  imposing  additional 
manifest  requirements  which  may  be 
transmitted  as  additional  pages  to  the 
Uniform  Low-Level  Radioactive  Waste 
Manifest.  Serious  consideration  should 
be  given  to  the  need  for  specific 
additional  information  vis-a-vis  the 
advantages  in  maintaining  a  "uniform" 
manifesting  system.  Caution  must  be 
taken,  however,  to  ensure  that  any 
additional  requirements  for  information 
are  reported  in  a  format  which  does  not 
conflict  with  DOT  regulations  for 
shipping  papers  (i.e..  49  CFR  part  172). 
Also,  the  NRC  Forms,  although 
requiring  the  use  of  metric  units,  does 


not  preclude  reporting  in  metric  and 
English  units. 

Accordingly,  the  Commission 
designates  10  CFR  20.2006,  Transfer  for 
Disposal  and  Manifests  (excluding 
appendix  F) — as  Division  ,1.  This 
designation  maintains  uniformity  in 
manifest  format  and  content  while  at  the 
same  time  allowing  flexibility  for 
additional  information  being  supplied 
in  the  manifest  by  adding  supplemental 
pages.  10  CFR  20.2101,  which  discusses 
units  to  use,  is  designated  Division  2, 
since  although  SI  units  must  be  used, 
English  units  can  also  bo  reported. 

The  Commission  designates  10  CFR 
61.12,  SpeciHc  Technical  Information, 
including  the  new  paragraph  (n)  that 
deals  with  a  description  of  an  electronic 
record  keeping  system,  as  Division  2 
because  Agreement  States  can  satisfy 
the  principles  using  alternate  language. 

10  CFR  61.80,  Maintenance  of 
Records.  Reports  and  Transfers,  remains 
designated  Division  3,  except  for 
§bl.80(l)(l)  which  is  designated 
Division  2  because  it  requires  that  the 
disposal  facility  licensee  maintain  an 
electronic  record  keeping  system.  This 
designation  will  help  ensure  that 
manifest  information  will  be  available 
in  an  electronic  format  for  both  NRC 
and  Agreement  State  licensed  sites.  The 
new  requirement  to  report  such  stored 
information  on  a  computer-readable 
medium,  however,  should  be  the 
prerogative  of  each  Agreement  State, 
and  this  new  requirement  in 
§61.80(0(2),  is  designated  Division  3. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  final  rule  is  the  typw  of  action 
described  in  categorical  exclusions  10 
CFR  51.22(c)(3)  (ii)  and  (iii).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0014,  -0135. 
-0164,  -0165,  and  -0166. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1.04  hours  per  response  under 
10  CFR  parts  20  and  61,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 


the  collection  of  information.  The  time 
to  complete  standard  shipping  manifests 
required  by  this  rulemaking,  NRC  Forms 
540,  541,  and  542,  depends  upon  the 
size  and  complexity  of  the  shipment 
and  whether  the  shipment  is  from  a 
generator  or  a  collector/processor.  A 
shipment  from  a  generator  is  estimated 
to  require  2.8  hours  (63  minutes  to 
complete  Form  540  and  103  minutes  for 
Form  541 — no  Form  542  is  needed).  A 
shipment  from  a  collector/processor  is 
estimated  to  require  9.2  hours  (161 
minutes  to  complete  Form  540,  363 
minutes  for  Form  541.  and  26  minutes 
for  Form  542).  The  representative 
collector/processor's  manifest  takes 
longer  to  complete  primarily  because  it 
is  assumed  that  their  shipments  have 
more  than  twice  as  many  containers  as 
from  a  generator's  shipment.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch,  Mail  Stop  T-6 
F33.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  l5c  20555- 
0001;  and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202,  (3150-0014.  -0135, 
-0164,  -0165,  and  -0166),  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

VII.  Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  M. 
Haisfield,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Mail  Stop  T-9  F33. 

VIII.  Regulatory  Flexibility 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  A  significant  number  of 
hospitals  and  academic  institutions  are 
LLW  waste  generators,  and  most  of 
these  are  non-profit  organizations. 
During  1986-1990,  about  4.6%  of  the 
7.8  million  cubic  feet  of  disposed  of 
LLW  was  generated  by  hospitals  and 
academic  institutions.  Thus,  a 
substantial  number  of  small  entities 
could  be  affected  by  the  rule. 


With  an  expected  disposal  fee  of 
approximately  $150/cubic  foot,  annual 
disposal  costs  for  these  small  entities 
will  be  in  the  range  of  $11  million.  The 
estimated  upper  limit  costs  to 
implement  this  rule  for  the  small 
entities  is  approximately  $65,000. 
Similarly,  the  estimated  upper  limit  of 
annual  operational  cost  for  these  small 
entities  is  approximately  $2,000.  These 
costs  are  insignificant  relative  to  the 
annual  disposal  costs  (which  do  not 
include  costs  such  as  packaging  and 
transportation).  Because  the  percentage 
increases  in  disposal  costs  that  may  be 
caused  by  the  rule  is  substantially  less 
than  1%,  the  rule  would  not  have  a 
significant  economic  impact  on  the 
small  entities  affected  by  the  rule. 

IX.  Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1).  The 
additional  information  to  be  placed  on 
NRC  manifest  forms  will  not  require 
nuclear  power  licensees  to  change 
existing  procedures  used  in  operation  of 
their  facilities.  Therefore,  a  backfit 
analysis  is  not  required. 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

70  CFR  Part  61 

Criminal  penalties,  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  20  and  61. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65.  81.  103. 104. 
161.  182.  186,  68  Staf.  930.  933.  935,  936, 
937,  948,  953.  955  as  amended  (42  U.S.C. 
2073.  2093.  2095.  2111.  2133,  2134.  2201. 
2232.  2236).  sees.  201.  as  amended.  202.  206. 


88  Stat.  1242.  as  amended.  1244. 1246  (42 
U.S.C.  5841.  5842,  5846). 

2.  Section  20.1009  is  revised  to  read 
as  follows: 

§20.1009    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  The  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0014. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  20.1101,  20.1202. 
20.1204,  20.1206,  20.1301,  20.1302. 
20.1501,  20.1601,  20.1703,  20.1901, 
20.1902,  20.1904,  20.1905,  20.1906, 
20.2002,  20.2004.  20.2006,  20.2102, 
20.2103,  20.2104.  20.2105,  20.2106, 
20.2107,  20.2108,  20.2109,  20.2110, 
20.2201,  20.2202,  2b.2203,  20.2204, 
20.2206,  and  appendices  F  and  G  to  10 
CFR  part  20. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

(1).  In  §  20.2104,  NRC  Form  4  is 
approved  under  control  number  3150- 
0005. 

(2).  In  §§20.2106  and  20.2206,  NRC 
Form  5  is  approved  under  control 
number  3150-0006. 

(3).  In  §  20.2006  and  appendix  G  to  10 
CFR  part  20,  NRC  Form  540  and  540A 
is  approved  under  control  number 
3150-0164. 

(4).  In  §  20.2006  and  appendix  G  to  10 
CFR  part  20,  NRC  Form  541  and  541A 
is  approved  under  control  number 
3150-0165. 

(5).  In  §  20.2006  and  appendix  G  to  10 
CFR  part  20,  NRC  Form  542  and  542A 
is  approved  under  control  number 
3150-0166. 

3.  Section  20.2006  is  revised  to  read 
as  follows: 

§  20.2006    Transfer  for  disposal  and 
manifests. 

(a)(1)  The  requirements  of  this  section 
and  appendices  F  and  G  to  10  CFR  part 
20  are  designed  to 

(i)  Control  transfers  of  low-level 
radioactive  waste  by  any  waste 
generator,  waste  collector,  or  waste 
processor  licensee,  as  defined  in  this 
part,  who  ships  low-level  waste  either 


directly,  or  indirectly  through  a  waste 
collector  or  waste  processor,  to  a 
licensed  low-level  waste  land  disposal 
facility  (as  defined  in  part  61  of  this 
chapter); 

(ii)  Establish  a  manifest  tracking 
system:  and 

(iii)  Supplement  existing 
requirements  concerning  transfers  and 
recordkeeping  for  those  wastes. 

(2)  Beginning  March  1,  1998,  all 
affected  licensees  must  use  Appendix  G. 
Prior  to  March  1, 1998,  a  LLW  disposal 
facility  operator  or  its  regulatory 
authority  may  require  the  shipper  to  use 
appendix  F  or  appendix  G.  Licensees 
using  appendix  F  shall  comply  with 
paragraph  (b)(1)  of  this  section. 
Licensees  using  appendix  G  shall 
comply  with  paragraph  {b)(2)  of  this 
section. 

(b)(1)  Each  shipment  of  radioactive 
waste  intended  for  disposal  at  a  licensed 
land  disposal  facility  must  be 
accompanied  by  a  shipment  manifest  in 
accordance  with  section  I  of  appendix  F 
to  10  CFR  part  20. 

(2)  Any  licensee  shipping  radioactive 
waste  intended  for  ultimate  disposal  at 
a  licensed  land  disposal  facility  must 
document  the  information  required  on 
NRC's  Uniform  Low-Level  Radioactive 
Waste  Manifest  and  transfer  this 
recorded  manifest  information  to  the 
intended  consignee  in  accordance  with 
appendix  G  to  10  CFR  part  20. 

(c)  Each  shipment  manifest  must 
include  a  certification  by  the  waste 
generator  as  specified  in  section  II  of 
appendix  F  or  appendix  G  to  10  CFR 
part  20,  as  appropriate.  See  paragraph 
(a)(2)  of  this  section  to  determine  the 
appropriate  appendix. 

(d)  Each  person  involved  in  the 
transfer  for  disposal  and  disposal  of 
waste,  including  the  waste  generator, 
waste  collector,  waste  processor,  and 
disposal  facility  operator,  shall  comply 
with  the  requirements  specified  in 
section  III  of  appendix  F  or  appendix  G 
to  10  CFR  part  20,  as  appropriate.  See 
paragraph  (a)(2)  of  this  section  to 
determine  the  appropriate  appendix. 

4.  Section  20.2101  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§20.2101    General  provisions. 

•        *         *         •         « 

(b)  Not  withstanding  the  requirements 
of  paragraph  (a)  of  this  section,  when 
recording  information  on  shipment 
manifests,  as  required  in  §  20.2006(b), 
information  must  be  recorded  in  the 
International  System  of  Units  (SI)  or  in 
SI  and  units  as  specified  in  paragraph 
(a)  of  this  section. 


UMI 
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5.  A  new  appendix  G  is  added  to  10 
CFR  part  20  to  read  as  follows: 

Appendix  G  to  10  CFR  Part  20— 
Requirements  for  Transfers  of  Low- 
Level  Radioactive  Waste  Intended  for 
Disposal  at  Licensed  l^nd  Disposal 
Facilities  and  Manifests 

L  Manifest 

A  waste  generator,  collector,  or  processor 
who  trans|K)rts,  or  offers  for  transportation, 
low-level  radioactive  waste  intended  for 
ultimate  disposal  at  a  licensed  low- level 
radioactive  waste  land  disposal  facility  must 
prepare  a  Manifest  (OMB  Coatrol  Numbers 
3150-0164,  -0165.  and  -0166)  reflecting 
information  requested  on  applicable  NRC 
Forms  540  (Uniform  l^w-LJevel  Radioactive 
Waste  Manifest  (Shipping  Paper))  and  541 
(Uniform  Low-Level  Radioactive  Waste 
Manifest  (Container  and  Waste  Description)) 
and.  if  necessary,  on  an  applicable  NRC  Form 
542  (Uniform  Lx)w-Level  Radioactive  Waste 
Manifest  (Manifest  Index  and  Regional 
Compact  Tabulation)).  NRC  Forms  540  and 
540A  must  be  completed  and  must 

f>hysically  accompany  the  pertinent  low- 
evel  waste  shipment.  Upon  agreement 
Iwtween  shipper  and  consignee.  NRC  Forms 
541  and  541A  and  542  and  542A  may  be 
completed,  transmitted,  and  stored  in 
electronic  media  with  the  capability  for 
producing  legible,  accurate,  and  complete 
records  on  the  respective  forms.  Licensees 
are  not  required  by  NRC  to  comply  with  the 
manifesting  requirements  of  this  part  when 
they  ship; 

(a)  LLW  for  processing  and  expect  its 
return  (i.e.,  for  storage  under  their  license) 
prior  to  disposal  at  a  licensed  land  disposal 
racility; 

(b)  LLW  that  is  being  returned  to  the 
licensee  who  is  the  "waste  generator"  or 
"generator,"  as  defined  in  this  part:  or 

(c)  Radioactively  contaminated  material  to 
a  "waste  processor"  that  becomes  the 
processor's  "residual  waste." 

For  guidance  in  completing  these  forms, 
refer  to  the  instructions  that  accompany  the 
forms.  Copies  of  manifests  required  by  this 
appendix  may  be  legible  carbon  copies, 
photocopies,  or  computer  printouts  that 
reproduce  the  data  in  the  format  of  the 
uniform  manifest. 

NRC  Forms  540.  540A.  541,  541A,  542  and 
542A,  and  the  accompmnying  instructions,  in 
hard  copy,  may  be  obtained  from  the 
Information  and  Records  Management 
Branch.  OfTice  of  Information  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  415-7232. 

This  appendix  includes  information 
requirements  of  the  Department  of 
Transportation,  as  codified  in  49  CFR  part 
172.  Information  on  hazardous,  medical,  or 
other  waste,  required  to  meet  Environmental 
Protection  Agency  regulations,  as  codified  in 
40  CFR  parts  259,  261  or  elsewhere,  is  not 
addressed  in  this  section,  and  must  be 
provided  on  the  required  EPA  forms. 
However,  the  required  EPA  forms  must 
accompany  the  IJniform  Low-Level 
Radioactive  Waste  Manifest  required  by  this 
chapter. 


As  used  in  this  appendix,  the  following 
defmitions  apply: 

Chelating  agent  has  the  same  meaning  as 
that  given  in  $  61 . 2  of  this  chapter. 

Chemical  description  means  a  description 
of  the  principal  chemical  characteristics  of  a 
low-level  radioactive  waste. 

Computer-readable  medium  means  that  the 
regulatory  agency's  computer  can  transfier  the 
information  from  the  medium  into  its 
memory. 

Consignee  means  the  designated  receiver  of 
the  shipment  of  low-level  radioactive  waste. 

Decontamination  facility  means  a  facility 
operating  under  a  Commission  or  Agreement 
State  license  whose  principal  purpose  is 
decontamination  of  equipment  or  materials 
to  accomplish  recycle,  reuse,  or  other  waste 
management  objectives,  and.  for  purposes  of 
this  part,  is  not  considered  to  h»e  a  consignee 
for  LLW  shipments. 

Disposal  container  means  a  container 
principally  used  to  conflne  low-level 
radioactive  waste  during  disposal  op>erations 
at  a  land  disposal  facility  (also  see  "high 
integrity  container").  Note  that  for  some 
shipments,  the  dis()osal  container  may  be  the 
transport  package. 

EPA  identification  number  means  the 
number  received  by  a  transporter  following 
application  to  the  Administrator  of  EPA  as 
required  by  40  CFR  part  263. 

Cenerotof  means  a  licensee  operating 
under  a  Commission  or  Agreement  State 
license  who  (1)  is  a  waste  generator  as 
defined  in  this  part,  or  (2)  is  the  licensee  to 
whom  waste  can  he  attributed  within  the 
context  of  the  Low-I^vel  Radioactive  Waste 
Policy  Amendments  Act  of  1985  (e.g..  waste 
generated  as  a  result  of  decontamination  or 
recycle  activities). 

High  integrity  container  (HXC)  means  a 
container  commonly  designed  to  meet  the 
structural  stability  requirements  of  §61.56  of 
this  chapter,  and  to  meet  Department  of 
Transportation  requirements  for  a  Type  A 
package. 

Land  disposal  facility  has  the  same 
meaning  as  that  given  in  §61.2  of  this 
chapter. 

NBC  Forms  540.  SWA.  541.  54  M.  542.  and 
542A  are  official  NRC  Forms  referenced  in 
this  app)endix.  Licensees  need  not  use 
originals  of  these  NRC  Forms  as  long  as  any 
substitute  forms  are  equivalent  to  the  original 
documentation  in  resp>ect  to  content,  clarity, 
size,  and  location  of  information.  Upon 
agreement  between  the  shipper  and 
consignee.  NRC  Forms  541  (and  541A)  and 
NRC  Forms  542  (and  542A)  may  be 
completed,  transmitted,  and  stored  in 
electronic  media.  The  electronic  media  must 
have  the  capability  for  producing  legible, 
accurate,  and  complete  records  in  the  format 
of  the  uniform  manifest. 

Package  means  the  assembly  of 
components  necessary  to  ensure  compliance 
with  the  packaging  requirements  of  DOT 
regulations,  together  with  its  radioactive 
contents,  as  presented  for  transport. 

Physical  description  means  the  items 
called  for  on  NRC  Form  541  to  describe  a 
low-level  radioactive  waste. 

Residual  waste  means  low-level 
radioactive  waste  resulting  from  processing 
or  decontamination  activities  that  cannot  be 


easily  separated  into  distinct  batches 
attributable  to  specific  waste  generators.  This 
waste  is  attributable  to  the  processor  or 
decontamination  facility,  as  applicable. 

Shipper  means  the  licensed  entity  (i.e.,  the 
waste  generator,  waste  collector,  or  waste 
processor)  who  offers  low-level  radioactive 
waste  for  transportation,  typically  consigning 
this  tyf)e  of  waste  to  a  licensed  waste 
collector,  waste  processor,  or  land  disposal 
facility  operator. 

Shipping  paper  means  NRC  Form  540  and. 
if  required.  NRC  Form  540A  which  includes 
the  information  required  by  IX3T  in  49  CFR 
part  172. 

Source  material  has  the  same  meaning  as 
that  given  in  §  40.4  of  this  chapter. 

Special  nuclear  material  has  the  same 
meaning  as  that  given  in  §  70.4  of  this 
chapter. 

Uniform  Low-Level  Radioactive  Waste 
Manifest  or  uniform  manifest  means  the 
combination  of  NRC  Forms  540,  541,  and.  if 
necessary.  542,  and  their  respective 
continuation  sheets  as  needed,  or  equivalent 

Waste  collector  means  an  entity,  operating 
under  a  Commission  or  Agreement  State 
license,  whose  principal  purp)ose  is  to  collect 
and  consolidate  waste  generated  by  others, 
and  to  transfer  this  waste,  without  processing 
or  repackaging  the  collected  waste,  to  another 
licensed  waste  collector,  licensed  waste 
processor,  or  licensed  land  disposal  facility. 

Waste  description  means  the  physical, 
chemical  and  radiological  description  of  a 
low-level  radioactive  waste  as  called  for  on 
NRC  Form  541. 

Waste  generator  means  an  entity,  operating 
under  a  Commission  or  Agreement  State 
license,  who  (1)  possesses  any  material  or 
component  that  contains  radioactivity  or  is 
radioactively  contaminated  for  which  the 
licensee  foresees  no  further  use,  and  (2) 
transfers  this  material  or  component  to  a 
licensed  land  disposal  facility  or  to  a 
licensed  waste  collector  or  processor  for 
handling  or  treatment  prior  to  disposal.  A 
licensee  performing  processing  or 
decontamination  services  may  be  a  "waste 
generator"  if  the  transfer  of  low-level 
radioactive  waste  from  its  facility  is  defined 
as  "residual  waste." 

Waste  processor  means  an  entity.  op>erating 
under  a  Conmiission  or  Agreement  State 
license,  whose  principal  purpose  is  to 
process,  rep>ackage,  or  otherwise  treat  low- 
level  radioactive  material  or  waste  generated 
by  others  prior  to  eventual  transfer  of  waste 
to  a  licensed  low-level  radioactive  waste  land 
disp>osal  facility. 

Waste  type  means  a  waste  within  a 
disp)osal  container  having  a  unique  physical 
description  (i.e.,  a  sp>ecific  waste  descriptor 
code  or  description:  or  a  waste  sorbed  on  or 
solidified  in  a  sp>ecifically  defined  media). 

Information  Requirements 

A.  General  Information 

The  shipp>er  of  the  radioactive  waste,  shall 
provide  the  following  information  on  the 
uniform  manifest: 

1.  The  name,  facility  address,  and 
telephone  number  of  the  licensee  shipping 
the  waste: 

2.  An  explicit  declaration  indicating 
whether  the  shipper  is  acting  as  a  waste 


generator,  collector,  processor,  or  a 
combination  of  these  identifiers  for  purpKJses 
of  the  manifested  shipment:  and 

3.  The  name,  address,  and  telephone 
number,  or  the  name  and  EPA  identification 
number  for  the  carrier  transporting  the  waste. 

B.  Shipment  Information 

The  shipper  of  the  radioactive  waste  shall 
provide  the  following  information  regarding 
the  waste  shipment  on  the  uniform  manifest: 

1.  The  date  of  the  waste  shipment; 

2.  The  total  number  of  packages/disposal 
containers; 

3.  The  total  disposal  volume  and  disposal 
weight  in  the  shipment; 

4.  The  total  radionuclide  activity  in  the 
shipment: 

5.  The  activity  of  each  of  the  radionuclides 
H-3,  C-14,  Tc-99,  and  1-129  contained  in  the 
shipment;  and 

6.  The  total  masses  of  U-233.  U-235.  and 
plutonium  in  special  nuclear  material,  and 
the  total  mass  of  uranium  and  thorium  in 
source  material. 

C  Disposal  Container  and  Waste  Information 

The  shipper  of  the  radioactive  waste  shall 
provide  the  following  information  on  the 
uniform  manifest  regarding  the  waste  and 
each  disp>osal  container  of  waste  in  the 
shipment: 

1.  An  alphabetic  or  numeric  identification 
that  uniquely  identifies  each  disposal 
container  in  the  shipment: 

2.  A  physical  description  of  the-disp>osal 
container,  including  the  manufacturer  and 
model  of  any  high  integrity  container: 

3.  The  volume  displaced  by  the  dispxisal 
container: 

4.  The  gross  weight  of  the  disposal 
container,  including  the  waste: 

5.  For  waste  consigned  to  a  disposal 
facility,  the  maximum  radiation  level  at  the 
surfece  of  each  disposal  container: 

6.  A  physical  and  chemical  description  of 
the  waste: 

7.  The  total  weight  percentage  of  chelating 
agent  for  any  waste  containing  more  than 
0.1%  chelating  agent  by  weight,  plus  the 
identity  of  the  principal  chelating  agent: 

8.  The  approximate  volume  of  waste 
within  a  container: 

9.  The  sorbing  or  solidification  media,  if 
any,  and  the  identity  of  the  solidification 
media  vendor  and  brand  name: 

10.  The  identities  and  activities  of 
individual  radionuclides  contained  in  each 
container,  the  masses  of  U-233,  U-235,  and 
plutonium  in  sp)ecial  nuclear  material,  and 
the  masses  of  uranium  and  thorium  in  source 
material.  For  discrete  waste  types  (i.e., 
activated  materials,  contaminated  equipment, 
mechanical  filters,  sealed  source/devices, 
and  wastes  in  solidification/stabilization 
media),  the  identities  and  activities  of 
individual  radionuclides  associated  with  or 
contained  on  these  waste  types  within  a 
dispK>sal  container  shall  be  rep)orted; 

W.  The  total  radioactivity  within  each 
container:  and 

12.  For  wastes  consigned  to  a  disposal 
facility,  the  classification  of  the  waste 
pursuant  to  §61.55  of  this  chapter.  Waste  not 
meeting  the  stnictural  stability  requirements 
of  §  61 .56(b)  of  this  chapter  must  be 
identified. 


D.  Uncontainerized  Waste  Information 

The  shipper  of  the  radioactive  waste  shall 
provide  the  following  information  on  the 
uniform  manifest  regarding  a  waste  shipment 
delivered  without  a  dispxisal  container: 

1.  The  approximate  volume  and  weight  of 
the  waste. 

2.  A  physical  and  chemical  description  of 
the  waste: 

3.  The  total  weight  percentage  of  chelating 
agent  ifthe  chelating  agent  exceeds  0.1%  by 
weight,  plus  the  identity  of  the  principal 
chelating  agent: 

4.  For  waste  consigned  to  a  dispK)sal 
facility,  the  classification  of  the  waste 
pursuant  to  §  61 .55  of  this  chapter.  Waste  not 
meeting  the  structural  stability  requirements 
of  §  61 .56(b)  of  this  chapter  must  be 
identified: 

5.  The  identities  and  activities  of 
individual  radioauclides  contained  in  the 
waste,  the  masses  of  U-233,  U-235.  and 
plutonium  in  special  nuclear  material,  and 
the  masses  of  uranium  and  thorium  in  source 
material:  and 

6.  For  wastes  consigned  to  a  disposal 
facility,  the  maximum  radiation  levels  at  the 
surface  of  the  waste. 

E.  Multi-Generator  Disposal  Container 
Information 

This  section  applies  to  disposal  containers 
enclosing  mixtures  of  waste  originating  from 
different  generators.  (Note:  The  origin  of  the 
LLW  resulting  from  a  processor's  activities 
may  be  attributable  to  one  or  more 
"generators"  (including  "waste  generators") 
as  defined  in  this  p)art).  It  also  applies  to 
mixtures  of  wastes  shipped  in  an 
uncontainerized  form,  for  which  portions  of 
the  mixture  within  the  shipment  originate 
from  different  generators. 

1.  For  homogeneous  mixtures  of  waste, 
such  as  incinerator  ash.  provide  the  waste 
description  applicable  to  the  mixture  and  the 
volume  of  the  waste  attributed  to  each 
generator. 

2.  For  heterogeneous  mixtures  of  waste, 
such  as  the  combined  products  from  a  large 
compwctor,  identify  each  generator 
contributing  waste  to  the  disposal  container, 
and,  for  discrete  waste  types  (i.e.,  activated 
materials,  contaminated  equipment, 
mechanical  filters,  sealed  source/devices, 
and  wastes  in  solidification/stabilization 
media),  the  identities  and  activities  of 
individual  radionuclides  contained  on  these 
waste  types  within  the  disposal  container. 
For  each  generator,  provide  the  following: 

(a)  The  volume  of  waste  within  the 
disposal  container: 

(b)  A  physical  and  chemical  description  of 
the  waste,  including  the  solidification  agent, 
if  any; 

(c)  The  total  weight  percentage  of  chelating 
agents  for  any  disposal  container  containing 
more  than  0.1%  chelating  agent  by  weight, 
plus  the  identity  of  the  principial  chelating 
agent: 

(d)  The  sorbing  or  solidification  media,  if 
any.  and  the  identity  of  the  solidification 
media  vendor  and  brand  name  if  the  media 
is  claimed  to  meet  stability  requirements  in 
10  CFR  61.56(b):  and 

(e)  Radionuclide  identities  and  activities 
contained  in  the  waste,  the  masses  of  U-233. 


U-235,  and  plutonium  in  special  nuclear 
material,  and  the  masses  of  uranium  and 
thorium  in  source  material  if  contained  in  the 
waste. 

n.  Certification 

An  authorized  representative  of  the  waste 
generator,  processor,  or  collector  shall  certify 
by  signing  and  dating  the  shipment  manifest 
that  the  transported  materials  are  properly 
classified,  described,  packaged,  marked,  and 
labeled  and  are  in  proper  condition  for 
transportation  according  to  the  applicable 
regulations  of  the  Depwrtment  of 
Transportation  and  the  Commission.  A 
collector  in  signing  the  certification  is 
certifying  that  nothing  has  been  done  to  the 
collected  waste  which  would  invalidate  the 
waste  generator's  certification. 

m.  Control  and  Tracking 

A.  Any  licensee  who  transfers  radioactive 
waste  to  a  land  dispesal  facility  or  a  licensed 
waste  collector  shall  comply  with  the 
requirements  in  paragraphs  A.l  through  9  of 
this  section.  Any  licensee  who  transfers 
waste  to  a  licensed  waste  processor  for  waste 
treatment  or  repackaging  shall  comply  with 
the  requirements  of  paragraphs  A.4  through 
9  of  this  section.  A  licensee  shall: 

1.  Prepare  all  wastes  so  that  the  waste  is 
classified  according  to  §61  55  and  meets  the 
waste  characteristics  requirements  in  §61.56 
of  this  chapter; 

2.  Label  each  disposal  container  (or 
transport  package  if  potential  radiation 
hazards  preclude  labeling  of  the  individual 
disposal  container)  of  waste  to  identif\' 
whether  it  is  Class  A  waste.  Class  B  waste. 
Class  C  waste,  or  greater  then  Class  C  waste, 
in  accordance  with  §61.55  of  this  chapter: 

3.  Conduct  a  quality  assurance  program  to 
assure  compliance  with  §§61.55  and  61.56  of 
this  chapter  (the  program  must  include 
management  evaluation  of  audits): 

4.  Prepere  the  NRC  Uniform  L.ow-L«vei 
Radioactive  Waste  Manifest  as  required  by 
this  appendix; 

5.  Forward  a  copy  or  electronically  transfer 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  to  the  intended  consignee  so  that 
either  (i)  receipt  of  the  manifest  precedes  the 
LLW  shipment  or  (ii)  the  manifest  is 
delivered  to  the  consignee  with  the  waste  at 
the  time  the  waste  is  transferred  to  the 
consignee.  Using  both  (i)  and  (ii)  is  also 
acceptable; 

6.  Include  NRC  Form  540  (and  NRC  Form 
540A,  if  required)  with  the  shipment 
regardless  of  the  option  chosen  in  paragraph 
A. 5  of  this  section; 

7.  Receive  acknowledgement  of  the  receipt 
of  the  shipment  in  the  form  of  a  signed  copy 
of  NRC  Form  540: 

8.  Retain  a  copy  of  or  electronically  store 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  material  as  required  by  10 
CFR  Parts  30.  40.  and  70  of  this  chapter:  and 

9.  For  any  shipments  or  any  pwrt  of  a 
shipment  for  which  acknowledgement  of 
receipt  has  not  been  received  within  the 
times  set  forth  in  this  appendix,  conduct  an 
investigation  in  accordance  with  paragraph  E 
of  this  appendix. 
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B.  Any  waste  collector  licensee  who 
handles  only  prepackaged  waste  shall: 

1.  Acknowledge  receipt  of  the  waste  from 
the  shipper  within  one  week  of  receipt  by 
returning  a  signed  copy  of  NRC  Form  540; 

2.  Prepare  a  new  manifest  to  reflect 
consolidated  shipments  that  meet  the 
requirements  of  this  appwndix.  The  waste 
collector  shall  ensure  that,  for  each  container 
of  waste  in  the  shipment,  the  manifest 
identiPies  the  generator  of  that  container  of 
waste: 

3.  Forward  a  copy  or  electronically  transfer 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  to  the  intended  consignee  so  that 
either:  (i)  Receipt  of  the  manifest  precedes 
the  LLW  shipment  or  (ii)  the  manifest  is 
delivered  to  the  consignee  with  the  waste  at 
the  time  the  waste  is  transferred  to  the 
consignee.  Using  both  (i)  and  (ii)  is  also 
acceptable; 

4.  Include  NRC  Form  .S40  (and  NRC  Form 
540A,  if  required)  with  the  shipment 
regardless  of  the  option  chosen  in  paragraph 
B.3  of  this  section; 

5.  Receive  acknowledgement  of  the  receipt 
of  the  shipment  in  the  form  of  a  signed  copy 
of  NRC  Form  540; 

6.  Retain  a  copy  of  or  electronically  store 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  material  as  required  by  10 
CFR  parts  30.  40.  and  70  of  this  chapter; 

7.  For  any  shipments  or  anv  part  of  a 
shipment  for  which  acknowledgement  of 
receipt  has  not  been  received  withm  the 
times  set  forth  in  this  appendix,  conduct  an 
investigation  in  accordance  with  f>aragraph  E 
of  this  appendix;  and 

8.  Notify  the  shipper  and  the  Administrator 
of  the  nearest  Commission  Regional  Office 
listed  in  appendix  D  of  this  part  when  any 
shipment,  or  part  of  a  shipment,  has  not 
arrived  within  60  days  after  receipt  of  an 
advance  manifest,  unless  notified  by  the 
shipper  that  the  shipment  has  been 
cancelled. 

C  Any  licensed  waste  processor  who  treats 
or  repackages  waste  shall: 

1.  Acknowledge  receipt  of  the  waste  from 
the  shipper  within  one  week  of  receipt  by 
returning  a  signed  copy  of  NRC  Form  540; 

2.  Prejjare  a  new  manifest  that  meets  the 
requirements  of  this  appendix.  Preparation  of 
the  new  manifest  reflects  that  the  processor 
is  responsible  for  meeting  these 
requirements.  For  each  container  of  waste  in 
the  shipment,  the  manifest  shall  identify  the 
waste  generators,  the  preprocessed  waste 
volume,  and  the  other  information  as 
required  in  para(;raph  I.E.  of  this  appendix; 

3.  Prepare  all  wastes  so  that  the  waste  is 
classified  according  to  §61.55  of  this  chapter 
and  meets  the  waste  characteristics 
requirements  in  §61.56  of  this  chapter, 

4.  Label  each  package  of  waste  to  identify 
whether  it  is  Class  A  waste.  Class  B  waste, 

or  Class  C  waste,  in  accordance  with  §§bl.55 
and  61.57  of  this  chapter; 

5.  Conduct  a  quality  assurance  program  to 
assure  i:ompliance  with  §§61.55  and  61.56  of 
this  chapter  (the  program  shall  include 
management  evaluation  of  audits); 

6.  Forward  a  copy  or  electronically  transfer 
the  Llnifonm  Low-Lievel  Radioactive  Waste 


Manifest  to  the  intended  consignee  so  that 
either:  (i)  Receipt  of  the  manifest  precedes 
the  LLW  shipment  or  (ii)  the  manifest  is 
delivered  to  the  consignee  with  the  waste  at 
the  time  the  waste  is  transferred  to  the 
consignee.  Using  both  (i)  and  (ii)  is  also 
acceptable, 

7.  Include  NRC  Form  540  (and  NRC  Form 
540A.  if  required)  with  the  shipment 
regardless  of  the  option  chosen  in  paragraph 
CBof  this  section:  *• 

8.  Receive  acknowledgement  of  the  receipt 
of  the  shipment  in  the  form  of  a  signed  copy 
of  NRC  Form  540; 

9.  Retain  a  copy  of  or  electronically  store 
the  Uniform  Low-Level  Radioactive  Waste 
Manifest  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  material  as  required  by  10 
CFR  parts  30,  40,  and  70  of  this  chapter; 

10.  For  any  shipment  or  any  part  of  a 
shipment  for  which  acknowledgement  of 
receipt  has  not  been  received  within  the 
times  set  forth  in  this  appendix,  conduct  arr 
investigation  in  accordance  with  paragraph  E 
of  this  appendix;  and 

n.  Notify  the  shipfjer  and  the 
Administrator  of  the  nearest  Commission 
Regional  Office  listed  in  apptendix  D  of  this 
part  when  any  shipment,  or  part  of  a 
shipment,  has  not  arrived  within  60  days 
after  receipt  of  an  advance  manifest,  unless 
notified  by  the  shipper  that  the  shipment  has 
been  cancelled. 

D.  The  land  disposal  facility  operator  shall: 

1.  Acknowledge  receipt  of  the  waste  within 
one  week  of  receipt  by  returning,  as  a 
minimum,  a  signed  copy  of  NRC  Form  540 

to  the  shipper.  The  shipper  to  be  notified  is 
the  licensee  who  last  p>ossessed  the  waste 
and  transferred  the  waste  to  the  operator.  If 
any  discrepancy  exists  between  materials 
listed  on  the  Uniform  Low-Level  Radioactive 
Waste  Manifest  and  materials  received, 
copies  or  electronic  transfer  of  the  affected 
forms  must  be  returned  indicating  the 
discrepancy: 

2.  Maintain  copies  of  all  completed 
manifests  and  electronically  store  the 
information  required  by  10  CFR  61.80(1)  until 
the  Commission  terminates  the  license;  and 

3.  Notify  the  shipper  and  the  Administrator 
of  the  nearest  Commission  Regional  Office 
listed  in  appendix  D  of  this  part  when  any 
shipment,  or  part  of  a  shipment,  has  not 
arrived  within  60  days  after  receipt  of  an 
advance  manifest,  unless  notified  by  the 
shipper  that  the  shipment  has  been 
cancelled. 

PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

6.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57.  62,  63,  65.  81.  161, 
182.  183.  68  Stat.  930,  932,  933.  935,  948, 
953.  954,  as  amended  (42  U.S.C  2073,  2077. 
2092,  2093,  2095.  2111.  2201.  2232.  2233): 
sees.  202,  206,  88  Stat.  1244,  1246  (42  U.S.C. 
5842.  5846):  sees.  10  and  14.  Pub.  L.  95-601, 
92  Stat.  2951  (42  U.S.C.  2021a  and  5851)  and 
Pub  L  102-486.  set  2902,  106  Stat.  3123  (42 
use.  5851). 


7.  Section  61.12  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

§61.12    Specific  technicallnformation. 
»         •         •         •         • 

(n)  A  description  of  the  facility 
electronic  recordkeeping  system  as 
required  in  §61.80. 

8.  Section  61.80  is  amended  by 
revising  paragraph  (f)  and  (i)(l),  and 
adding  paragraph  (1)  to  read  as  follows: 

§61.80    Maintenance  of  records,  repons, 
and  transfers. 

•         •         *         *         * 

(f)  Following  receipt  and  acceptance 
of  a  shipment  of  radioactive  waste,  the 
licensee  shall  record  the  date  that  the 
shipment  is  received  at  the  disposal 
facility,  the  date  of  disposal  of  the 
waste,  a  traceable  shipment  manifest 
number,  a  description  of  any  engineered 
barrier  or  structural  overpack  provided 
for  disposal  of  the  waste,  the  location  of 
disposal  at  the  disposal  site,  the 
containment  integrity  of  the  waste 
disposal  containers  as  received,  any 
discrepancies  between  materials  listed 
on  the  manifest  and  those  received,  the 
volume  of  any  pallets,  bracing,  or  other 
shipping  or  onsite  generated  materials 
that  are  contaminated,  and  are  disposed 
of  as  contaminated  or  suspect  materials, 
and  any  evidence  of  leaking  or  damaged 
disposal  containers  or  radiation  or 
contamination  levels  in  excess  of  limits 
sf>ecified  in  Department  of 
Transportation  and  Commission 
regulations.  The  licensee  shall  briefly 
describe  any  repackaging  operations  of 
any  of  the  disposal  containers  included 
in  the  shipment,  plus  any  other 
information  required  by  the 
Commission  as  a  license  condition.  The 
licensee  shall  retain  these  records  until 
the  Commission  transfers  or  terminates 
the  license  that  authorizes  the  activities 
described  in  this  section. 
***** 

(i)(l)  Each  licensee  authorized  to 
dispose  of  waste  materials  received  from 
other  persons,  pursuant  to  this  part, 
shall  submit  annual  reports  to  the 
appropriate  Commission  regional  office 
shown  in  Appendix  D  to  10  CFR  part 
20,  with  copies  to  the  Director,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclea."-  Regulatory  Commission, 
Washington,  DC  20555.  Reports  must  be 
submitted  by  the  end  of  the  first 
calendar  quarter  of  each  year  for  the 
preceding  year. 
***** 

(1)  In  addition  to  the  other 
requirements  of  this  section,  the 
licensee  shall  store,  or  have  stored, 
manifest  and  other  information 
pertaining  to  receipt  and  disposal  of 


radioactive  waste  in  an  electronic 
recordkeeping  system. 

(1)  The  manifest  information  that 
must  be  electronically  stored  is — 

(1)  That  required  in  10  CFR  part  20, 
appendixG,  with  the  exception  of 
shipper  and  carrier  telephone  numbers 
and  shipper  and  consignee 
certifications;  and 

(ii)  That  information  required  in 
paragraph  (f)  of  this  section. 

(2)  As  specified  in  facility  license 
conditions,  the  licensee  shall  report  the 
stored  information,  or  subsets  of  this 
information,  on  a  computer-readable 
medium. 

Eteted  at  Rockville.  MD  this  20th  day  of 
March  1995. 

For  the  Nuclear  Regulator!,'  Commission. 
lohn  C.  Hoyle, 
Secretary  of  the  Commission. 
IFR  Doc.  95-7302  Filed  3-24-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-CE-35-AD;  Amendment  39- 
9180;  AD  93-15-02  R1] 

Airworthiness  Directives;  Fairchlld 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  93-15-02, 
which  requires  the  following  on 
Fairchlld  Aircraft  SA226  and  SA227 
series  airplanes  that  are  equipped  with 
a  certain  Simmonds-Precision  pitch  trim 
actuator;  repetitively  measuring  the 
freeplay  of  the  pitch  trim  actuator  and 
repetitively  inspecting  the  actuator  for 
rod  slippage;  immediately  replacing  any 
actuator  if  certain  freeplay  limitations 
are  not  met  or  rod  slippage  is  evident: 
and  eventually  replacing  the  actuator 
regardless  of  the  inspection  results.  This 
action  maintains  these  requirements, 
but  reduces  the  hours  time-in-service 
(TIS)  before  the  initial  inspection  is 
required,  and  shortens  both  the  time 
period  between  repetitive  inspections 
and  the  actuator  replacement 
compliance  time  (unless  the 
replacement  actuator  is  new  or  if  the  nut 
tube  assemblies  have  been  replaced 
during  overhaul).  An  in-fiight  incident 
where  the  referenced  actuator  on  one  of 
the  affected  airplanes  failed  after 


accomplishment  of  the' 5,000-hour 
initial  inspection  (with  satisfactory 
results)  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  horizontal 
stabilizer  from  going  nose-down  or 
jamming  because  of  pitch  trim  actuator 
failure,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  April  17,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  5,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  93-CE-35-AD, 
Room  1558.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Field 
Support  Engineering,  Fairchlld  Aircraft, 
P.O.  Box  790490,  San  Antonio,  Texas 
78279-0490;  telephone  (210) 824-9421; 
facsimile  (210)  820-8609.  This 
information  may  also  be  examined  at 
the  FAA.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch.  Aerospace  Engineer, 
FAA.  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth.  Texas 
76193-0150;  telephone  (817) 222-5150; 
facsimile  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  AD  93- 
15-02,  Amendment  39-8648  (59  FR 
40734,  July  30,  1993),  currently  requires 
the  following  on  Fairchlld  Aircraft 
SA226  and  SA227  series  airplanes  that 
are  equipped  with  a  Simmonds- 
Precision  pitch  trim  actuator,  part 
number  (P/N)  DL5040M5:  repetitively 
measuring  the  freeplay  of  the  pitch  trim 
actuator  and  repetitively  inspecting  the 
actuator  for  rod  slippage;  and.  if  certain 
freeplay  limitations  are  not  met  or  rod 
slippage  is  evident,  replacmg  any 
actuator  with  a  new  actuator  of  the  same 
part  number  or  with  a  part  of  improved 
design,  P/N  27-19008-01  or  27-19008- 
02.  The  requirements  of  the  AD  will  no 
longer  apply  when  an  actuator  of 
improved  design  is  installed. 
Accomplishment  of  the  freeplay 
measurements  and  inspections  is  in 
accordance  with  the  instructions  in 
Fairchlld  Aircraft  SA226  Series  Service 
Letter  (SL)  226-SL-O05,  and  Fairchlld 
Aircraft  SA227  Series  SL  227-SL-Oll, 
both  Issued:  April  8.  1993,  Revised: 
April  28,  1993,  as  applicable. 
Accomplishment  of  the  pitch  trim 


actuator  replacement  is  in  accordance 
with  the  applicable  maintenance 
manual. 

AD  93-15-02  was  issued  based  on 
reports  of  two  in-fiight  incidents  where 
the  above-referenced  pilch  trim  actuator 
failed  on  Fairchlld  Aircraft  SA226  and 
SA227  series  airplanes.  In  one  case,  the 
horizontal  stabilizer  went  full-nose 
down,  and  in  the  other  instanjce,  the 
horizontal  stabilizer  jammed. 
Fortunately,  the  pilots  were  able  to 
safely  land  in  both  of  these  instances. 
Upon  removal  and  inspection  of  each  of 
these  pitch  trim  actuators,  fatigued 
barrel  nuts  were  found  and  the  actuator 
usage  time  was  well  over  5,000  hours 
TIS. 

Since  AD  93-15-02  became  effective, 
the  FAA  received  a  report  of  an  in-fiight 
incident  where  the  referenced  actuator 
on  one  of  the  affected  airplanes  failed. 
The  airplane  operator  had  accomplished 
the  5,000-hour  TIS  initial  inspection 
(with  satisfactorv  results),  but  had  not 
reached  the  6,500-hour  TIS  mandatory 
replacement  threshold. 

Fairchlld  Aircraft  has  revised  SA226 
Series  SL  226-SL-005  and  SA227  Series 
SL  227-SL-Oll  to  reflect  the  revised 
compliance  times  and  a  change  to  the 
inspection  procedure.  The  revision  date 
of  this  service  information  is  March  2 
1995. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
the  FAA  has  determined  that  AD  93- 
15—02  should  be  revised  by  (i;  inducing 
the  number  of  hours  TIS  before  the 
initial  inspection  is  required:  and  (2) 
shortening  both  the  time  period  between 
repetitive  inspections  and  the  actuator 
replacement  compliance  time,  unless 
the  replacement  actuator  is  new  or  if  the 
tube  nut  assemblies  have  been  replaced 
during  overhaul. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  otlier  Fairchlld  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design  that  are  equipped  with 
a  Simmonds-Precision  pitch  trim 
actuator,  P.'N  DL5040M5,  tnis  AD 
requires  the  same  repetitive  inspec:tions 
and  actuator  replacement  as  AD  93-15- 
02,  but  revises  the  compliance  times  as 
previously  specified.  The  inspet;tions 
will  be  accomplished  in  accordance 
with  the  instructions  in  Fairchlld 
Aircraft  SA226  Series  Ser\'ice  Letter 
(SL)  226-SL-005.  and  Fairchlld  Aircraft 
SA227  Series  SL  227-SL-Oll.  both 
Issued:  April  8,  1993,  Revised:  March  2, 
1995,  as  applicable. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
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hereon  are  impracticable,  and  that  ^ood 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Theretore,  in 
accordance  with  Executive  Order  112612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be 
significant  under  Executive  Order 
12866.  It  is  impracticable  for  the  agency 
to  follow  the  procedures  of  Executive 
Order  12866  with  respect  to  this  rule 
since  the  rule  must  be  issued 


immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwi.se  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  3FR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8648  (59  FR 
40734,  July  30.  1993).  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

93-15-02     Rl  Fairchild  Aircraft: 

Amendment  39-9180;  Docket  No.  93- 
CE-35-AD.  Revises  AD  93-1 5-02. 
Amendment  39-8648. 
Applicability.  All  SA226  and  SA227  series 
airplanes  (all  models  and  serial  numbers) 
that  are  (!quipp>ed  with  a  Simmonds- 
Precision  pitch  trim  actuator,  part  number  (VI 
N)  DL5040M5,  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.  regardles.s  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effe<:t  of  the  changed 
configuration  on  the  unsafe  condition 


addressed  by  this  AD.  in  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  hori2ontal  stabilizer  from 
going  nose  down  or  jamming  because  of  pitch 
trim  actuator  failure,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 
Level  1:(a).  (b).  (c).  etc. 
Level2:(l).  (2).  (3),etc. 
Level  3:  (i),  (ii),  (iii),  etc. 
Level  2  and  Level  3  structures  are 
designations  of  the  L.evel  1  paragraph  they 
immediately  follow. 

(a)  Upon  accumulating  3,000  hours  time- 
in-service  (TIS)  on  a  Simmonds-Precision 
pitch  U-im  actuator.  P/N  DL5O40M5.  or 
within  the  next  50  hours  TIS  accumulated  on 
this  type  pitch  trim  actuator  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unl(»ss  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  250  hours 
TIS  until  paragraph  (b)  is  complied  with, 
accomplish  the  following: 

Note  3:  If  hours  TIS  accumulated  on  the 
pitch  trim  actuator  are  not  maintained,  then 
hours  TIS  accumulated  on  the  airplane  may 
be  substituted. 

(1)  Measure  the  freeplay  of  the  pitch  trim 
actuator  and  inspect  the  actuator  for  rod 
slippage  in  accordance  with  the 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
SA226  Series  Service  Letter  (SL)  226-SL- 
005.  and  Fairchild  Aircraft  SA227  Series  SL 
227-SL-Oll.  both  issued:  April  8.  1993. 
revised:  March  2.  1995,  as  applicable. 

(2)  If  certain  freeplay  limitations  specified 
in  the  service  letters  are  not  met  or  rod 
slippage  is  evident,  prior  to  further  flight, 
accomplish  the  replacement  specified  in 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(b)  Within  500  hours  TIS  after  the 
inspection  specified  in  paragraph  (a)  of  this 
AD  or  upon  accumulating  5,000  hours  TIS  on 
a  Simmonds-Precision  pitch  trim  actuator,  P/ 
N  DL504()M5,  whichever  occurs  later, 
accomplish  one  of  the  following: 

(1)  Replace  the  pitch  trim  actuator  wifh  a 
new  part  of  the  same  design  and  part  number 
in  accordance  with  the  instructions  in  the 
applicable  maintenance  manual.  Reinspect  as 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  300  hours  TIS.  and 
replace  the  actuator  as  specified  in  paragraph 
(b)  of  this  AD  at  intervals  not  to  exceed  6.500 
hours  TIS. 

(2)  Replace  the  pitch  trim  actuator  with  an 
overhauled,  zero-timed  part  of  the  same 
design  and  part  number.  Accomplish  this 
replacement  in  accordance  with  the 
instructions  in  the  applicable  maintenance 
manual,  and  reinspect  and  replace  as 
specified  below  (paragraphs  (b)(2)(i)  and 
(b)(2)(ii)ofthisAD): 

(i)  If  txjth  nut  tube  assemblies.  P/N 
AA56142,  were  replaced  with  new 
assemblies  during  overhaul,  reinspect  as 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  300  hours  TIS.  and 


replace  the  actuator  as  s(>ecified  in  paragraph 
(b)  of  this  AD  at  intervals  not  to  exceed  6.500 
hours  TIS; 

(ii)  If  both  nut  tube  assemblies,  P/N 
AA56142,  were  not  replaced  with  new 
assemblies  during  overhaul,  reinspect  as 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  250  hours  TIS.  and 
replace  the  actuator  as  sfiecified  in  paragraph 
(bj  of  this  AD  at  intervals  not  to  exceed  5,000 
hours  TIS. 

(3)  Replace  the  pitch  trim  actuator  with  a 
new  part  of  improved  design,  P/N  27-19008- 
01  or  27-19008-02,  in  accordance  with  the 
instructions  in  the  applicable  maintenance 
manual. 

(i)  This  replacement  eliminates  the 
repetitive  inspection  requirement  of  this  AD. 

(ii)  This  replacement  may  be  accomplished 
at  any  time  to  eliminate  the  inspiection 
requirement  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Airplane  Certification  Office 
lACO),  FAA,  2601  Meacham  Boulevard.  Fort 
Worth.  Texas  76193-0150.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Fort  Worth  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO. 

(e)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairchild  Aircraft  SA226 
Series  Service  Letter  226-SL-005,  and 
Fairchild  Aircraft  SA227  Series  Service 
Letter  227-SL-Oll,  both  Issued:  April  8, 
1993.  Revised:  March  2.  1995,  as  applicable. 
This  incorpioration  by  reference  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Field 
Support  Engineering,  Fairchild  Aircraft.  P.O. 
Box  790490,  San  Antonio.  Texas  78279- 
0490.  Copies  may  be  inspected  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558.  601  E.  12fh  Street. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

(f)  This  amendment  (39-9180)  becomes 
effective  on  April  17,  1995. 

Issued  in  Kansas  City,  Missouri,  on  March 
17,1995. 
Dwight  A.  Young, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-23] 

Establishment  of  Class  D  Airspace; 
Akron-Canton,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  designation  of  the 
Akron-Canton,  OH  Class  D  airspace  area 
legal  description  published  in  a  final 
rule  on  February  23,  1995.  (60  FR 
10014)  establishing  Class  D  airspace  for 
Akron-Canton  Regional  Airport.  Akron, 
OH. 

EFFECTIVE  DATE:  0901  UTC.  May  25. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Cibic,  Air  Traffic  Division. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone (708) 294-7573. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  95—4439, 
published  on  February-  23,  1995  (60  FR 
10014),  established  Class  D  airspace  for 
Akron-Canton  Regional  Airport,  Akron, 
Ohio.  The  Class  D  surface  and  radius 
area  indicated  in  the  legal  description 
were  published  incorrectly.  This  action 
corrects  those  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  Akron,  Ohio,  Class  D 
airspace,  as  published  in  the  Federal 
Register  on  February-  23,  1995,  (60  FR 
10014),  (Federal  Register  Document  95- 
4439.  page  10014,  column  2),  is 
corrected  in  the  final  rule  to  the 
incorporation  by  reference  14  CFR  71.1 
as  follows: 

§71.1    [Corrected] 

Paragraph  5000     General 


AGL  OH  D  Akron-Canton,  OH    [Corrected] 

(Lat.  40°54'59  "N.,  long.  81°26'32"W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  5-inile  radius  of  the  Akron-Canton 
Regional  Airport.  OH.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  published  in  the  Airport  Facility 
Directory. 


Issued  in  Des  Plaines,  Illinois  on  March  16. 
1995. 

Roger  WaU, 

Manager,  Air  Traffic  Division. 

|FR  Doc.  95-7498  Filed  3-24-95:  8:45  ami 

BILLING  C006  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  777 

[Docket  No.  930653-4299] 
RIN  0694-AA70 

Exports  of  Certain  California  Crude  Oil 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
short  supply  provisions  of  the  Export 
Administration  Regulations  (EAR)  by 
revising  the  restrictions  on  exports  of 
crude  oil  produced  in  the  lower  48 
states  to  allow  exports,  under  individual, 
validated  licenses,  of  up  to  25,000 
barrels  per  day  (MB/D)  of  California 
heavy  crude  oil  having  a  gravity  of  20.0 
degrees  API  or  lower. 

This  final  rule  revises  the  licensing 
requirements  and  procedures  that  apply 
to  exports  of  California  heavy  crude  oil 
by  removing  a  number  of  significant 
restrictions,  e.g.,  the  prohibition  against 
transporting  crude  oil  by  pipeline  over 
rights-of-way  granted  pursuant  to  the 
Mineral  Leasing  Act  of  1920  and  the 
requirement  that  any  export  of  crude  oil 
must  be  offset  by  importing  an  equal  or 
greater  volume  of  crude  oil  of  equal  or 
higher  quality. 

In  order  to  minimize  procedural 
delays  in  licensing  exports  of  California 
heavy  crude  oil,  BXA's  Office  of 
Chemical  and  Biological  Controls  and 
Treaty  Compliance  (CBTC)  will  issue 
licenses  on  a  first-come,  first-served, 
basis.  Based  on  comments  received  on 
the  March  24. 1994,  proposed  rule,  this 
rule  allows  CBTC  to  issue  licenses 
contingent  upon  the  exporter 
submitting,  prior  to  any  export  under  a 
license,  documentation  showing  that  the 
exporter  has  title  to  the  oil  (or  a  contract 
to  purchase  the  oil)  and  a  contract  to 
export  the  oil.  This  change  in 
documentation  requirements  should 
provide  exporters  with  greater  flexibility 
in  completing  small  cargo  transactions 
on  the  spot  market.  Such  transactions 
are  likely  to  account  for  the  bulk  of 
California  heavy  crude  oil  exports. 
EFFECTIVE  DATE:  March  27, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kritzer,  OfTice  of  Chemical  and 
Biological  Controls  and  Treaty 
Compliance  (CBTC).  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0894. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  777.6(d)(1)  of  the  Export 
Administration  Regulations  (EAR) 
restricts  exports  of  crude  petroleum, 
including  reconstituted  crude 
petroleum,  tar  sands,  and  crude  shale 
oil.  This  rule  amends  §  777.6(d)(1)  to 
permit  exports  of  certain  California 
crude  oil  pursuant  to  a  Presidential 
memorandum  of  October  22,  1992.'  in 
which  the  President  determined  that 
exports  of  California  heavy  crude  oil 
having  a  gravity  of  20.0  degrees  API  or 
lower  were  in  the  national  interest.  Prior 
to  authorizing  the  export  of  this 
California  crude  oil,  the  President  made 
certain  findings  and  determinations 
under  the  following  statutes: 

(1)  Section  103  of  the  Energy  Policy 
and  Conservation  Act  (42  U.S.C. 
6212(b)): 

(2)  Section  28(u)  of  the  Mineral 
Leasing  Act,  as  amended  by  the  Trans- 
Alaska  Pipeline  Authorization  Act  of 
1973  (30  U.S.C.  185(u));  and 

(3)  The  provisions  of  the  Export 
AdministratioQ  Act  of  1979  (EAA),  as 
amended,  to  the  extent  permitted  with 
law,  continued  in  effect  after  its  August 
20,  1994,  expiration  through  the 
President's  invocation  of  the 
International  Emergency  Economic 
Powers  Act  in  Executive  Order  12924  of 
August  19,  1994. 

The  President  made  findings  that 
exports  of  California  heavy  crude  oil 
having  a  gravity  of  20.0  degrees  API  or 
lower: 

(1)  Are  in  accordance  with  the 
provisions  of  the  Export  Administration 
Act  of  1979,  as  amended; 

(2)  Are  consistent  with  the  purpose  of 
the  Energy  Policy  and  Conservation  Act; 
and 

(3)  Will  not  diminish  the  total  quality 
or  quantity  of  petroleum  available  to  the 
United  States. 

Based  on  the  above  findings,  the 
President  authorized  the  Secretary  of 
Commerce  to  modify  the  existing 
restrictions  on  the  export  of  crude  oil 
produced  in  the  lower  48  states  to  allow 
initially  the  export  of  an  average 
quantity  of  25  MB/D  of  California  heavy 
crude  oil  having  a  gravity  of  20.0 
degrees  API  or  lower. 


'  The  President's  memorandum  of  October  22. 
1992,  was  published  in  the  Federal  Register  Vol. 
57.  No.  226.  November  23.  1992.  p.  S489S. 


The  President  also  directed  the 
Secretary  of  Energy,  in  consultation 
with  the  Secretaries  of  Commerce,  the 
Interior,  Transportation,  and  other 
interested  agencies,  to  conduct  periodic 
reviews  of  such  exports  in  light  of  then- 
existing  market  circumstances.  In 
addition,  the  President  authorized  the 
Secretary  of  Energy  to  recommend  to  the 
Secretary  of  Commerce,  based  on  the 
results  of  these  periodic  reviews,  what, 
if  any.  adjustments  should  be  made  in 
the  quantity  of  California  heavy  crude 
oil  that  may  be  authorized  for  export 
(i.e.,  adjustments  to  the  currently 
authorized  level  of  25  MB/D). 

Publication  of  Proposed  Rule  (March 
24, 1994) 

In  response  to  the  President's 
decision,  the  Department  published  a 
proposed  rule  and  request  for  public 
comments  in  the  Federal  Register  on 
March  24, 1994  (59  FR  13900).  The 
proposed  rule  would  have  allowed  the 
CBTC  to  authorize  exports  of  up  to  25 
MB/D  of  California  heavy  crude  oil 
having  a  gravity  of  20.0  degrees  API  or 
lower.  The  March  24  rule  proposed  that 
CBTC  would  grant  export  licenses  on  a 
first-come,  first-served,  basis  with  the 
quantity  authorized  on  any  one  license 
not  to  exceed  25  percent  (2.28  million 
barrels)  of  the  annual  authorized 
volume  (i.e.,  9.125  million  barrels).  The 
proposed  rule  would  have  allowed 
CBTC  to  approve  only  one  application 
per  month  from  each  company  and  its 
affiliates,  as  long  as  applications  from 
non-affiliated  companies  were  still 
pending.  In  addition,  the  vaUdity  period 
for  licenses  would  have  been  90  days; 
and  CBTC  would  have  returned  to  the 
available  authorized  export  quota  any 
volumes  that  had  been  licensed  but  not 
exported  during  the  90-day  validity 
period,  except  that  no  unshipped 
volumes  would  have  been  carried  over 
more  than  30  days  into  a  new  calendar 
year.  Any  unlicensed  portion  of  the 
quota  would  have  been  carried  forward 
by  CBTC  from  month  to  month,  except 
that  no  volumes  would  have  been 
carried  forward  more  than  30  days  into 
a  new  calendar  year.  The  proposed  rule 
would  have  allowed  exporters  a  10- 
percent  tolerance  on  the  unshipped 
balance  based  on  the  number  of  barrels 
authorized  on  the  license,  as  well  as  a 
25-percent  tolerance  on  the  total  dollar 
value  of  the  license. 

Applicants  would  have  been  subject 
to  a  number  of  documentation 
requirements  under  the  proposed  rule: 
(1)  Documentation  showing  that  the 
applicant  has  or  will  acquire  title  to  the 
quantity  of  barrels  stated  in  the 
application;  (2)  a  contract  to  export  the 
quantity  of  barrels  stated  in  the 


application;  (3)  documentation  showing 
that  the  crude  oil  has  a  gravity  of  20.0 
degrees  API  or  lower  and  was  produced 
within  the  state  of  California;  and  (4)  an 
affidavit  that  the  crude  oil  was  not 
produced  or  derived  from  a  U.S.  Naval 
Petroleum  Reserve  and  was  not 
produced  from  the  submerged  lands  of 
the  U.S.  Outer  Continental  Shelf. 

Finally,  the  proposed  rule  solicited 
public  comments  on  three  possible 
license  allocation  schemes:  (1)  The  first- 
come,  first-served  licensing  scheme 
described  in  the  proposed  rule;  (2)  a 
prorationing  scheme  similar  to  the  one 
used  for  exports  of  Alaskan  North  Slope 
crude  oil  to  Canada;  and  (3)  a  licensing 
scheme  employing  pre-qualification 
with  export  nominations. 

Public  Comments  on  the  Proposed  Rule 

The  Bureau  of  Export  Administration 
(BXA)  received  seven  comments  on  the 
March  24, 1994,  proposed  rule.  One 
commenter  opposed  allowing  exports  of 
up  to  25  MB/D  of  California  heavy  crude 
oil,  asserting  that  this  change  would 
provide  little  or  no  economic  benefits 
for  California  crude  oil  producers  and 
would  likely  result  in  price  increases  in 
the  domestic  fuel  market.  Two 
commenters  had  no  objections  to 
allowing  the  export  of  an  average  of  25 
MB/D  of  California  heavy  crude  oil,  but 
urged  the  Department  not  to  increase 
this  level  without  a  formal  public 
rulemaking. 

One  commenter  felt  that  the  25  MB/ 
D  average  was  quite  small  relative  to  the 
potential  marketable  oil  and  suggested 
that  state  and  local  governmental 
entities  should  be  exempted  from  this 
limit.  This  commenter  expressed  no 
preference  concerning  the  method  by 
which  licenses  would  be  allocated  and 
noted  that  the  rule  probably  would  not 
have  a  significant  impact  on  inland 
producers  because  many  of  them  lacked 
access  to  heated  oil  pipelines  to 
transport  crude  oil  to  export  terminals. 

Two  commenters  urged  BXA  to  drop 
the  proposed  requirement  that 
applicants  provide  documentation 
showing  the  existence  of  a  contract  to 
export  California  heavy  crude  oil, 
because  this  requirement  would  make  it 
difficult  for  companies  to  complete 
small  cargo  transactions  on  the  spot 
market.  One  alternative  that  was 
suggested  would  permit  applicants  to 
submit  one  application  per  quarter,  for 
cargoes  not  exceeding  500,000  barrels, 
to  be  supported  by  nonbinding  letters  of 
intent,  instead  of  a  signed  contract. 

Several  alternative  licensing  regimes 
were  suggested.  One  commenter 
suggested  two  alternative  regimes. 
Under  the  first  alternative,  applicants 
would  be  allowed  to  identify  potential 


supply  sources  and  end-users,  subject  to 
approval  by  BXA,  and  would  then  be 
allowed  to  make  shipments  involving 
these  approved  parties,  providing  proof 
of  compliance  and  performance  to  BXA 
after  each  shipment.  The  second 
alternative  would  involve  the  issuance 
of  two  types  of  licenses:  (1)  short-term 
(30-  to  90-day)  licenses  not  exceeding 
500,000  barrels,  with  unused  portions 
returned  to  the  available  quota,  and  (2) 
longer  term  (6-  to  12-month)  licenses  of 
1  to  2  million  barrels,  with  up  to  half 
the  amount  returned  to  the  available 
quota  if  no  shipment  is  made  within  3 
months.  This  commenter  also  urged  that 
applicants  be  allowed  to  apply  for 
licenses  several  months  in  advance  of 
the  effective  date.  Finally,  the 
commenter  suggested  that  licensees  who 
fail  to  make  any  shipments  under  their 
licenses  be  given  a  lower  priority  when 
filing  applications  for  subsequent 
licenses. 

Another  commenter  suggested  an 
alternative  licensing  regime  that  would 
involve  a  prorationing  mechanism  with 
a  validity  period  of  not  less  than  1  year 
and  a  minimum  quantity  of  500,000 
barrels.  This  commenter  also  favored 
eliminating  the  one  application  per 
month  limitation  and  removing  the  25 
MB/D  cap  on  exports. 

Finally,  one  commenter  urged  the 
Commerce  Department  to  work  toward 
eliminating  export  restrictions  on 
California  heavy  crude  oil  produced 
from  the  submerged  lands  of  the  U.S. 
Outer  Continental  Shelf  and,  as  part  of 
this  action,  increase  the  proposed 
gravity  limit  from  20  degrees  API  to  22 
degrees  API. 

Changes  Made  by  This  Final  Rule 

The  Department  reviewed  the  public 
comments  on  the  March  24,  1994, 
proposed  rule  and  decided  to  retain,  for 
the  most  part,  the  licensing  regime 
contained  in  that  rule  (i.e.,  first-come, 
first  served).  However,  the  Department 
recognizes  that  a  number  of  concerns 
were  raised  in  the  public  comments  on 
the  proposed  rule  and,  where  practical, 
has  made  changes  in  this  final  rule  to 
address  these  concerns. 

This  final  rule  makes  certain 
significant  changes  in  the 
documentation  requirements  for  license 
applications  to  export  California  heavy 
crude  oil.  These  changes  are  based  on 
the  Department's  review  of  the  public 
comments  on  the  proposed  rule,  its 
consultations  with  industry 
representatives  familiar  with  the 
California  heavy  crude  oil  export 
market,  and  its  review  of  certain  in- 
house  data  on  actual  shipments  of 
California  heavy  crude  oil  under 
validated  export  licenses.  The 


documentation  requirements  in  the 
proposed  rule  specified  that  each 
application  must  be  accompanied  by:  (1) 
a  contract  or  bill  of  sale,  showing  title 
to  the  crude  oil,  and  (2)  a  contract  to 
export  the  crude  oil.  Several 
commenters  felt  that  this  requirement 
would  make  it  difficult  for  companies  to 
complete  small  cargo  transactions  on 
the  spot  market,  noting  that  the 
timeframe  for  completing  small  cargo 
transactions  can  be  very  short  and  that 
a  limited  window  of  opportunity  could 
be  missed  if  proof  of  a  contract  had  to 
be  obtained  before  an  export  license 
could  be  issued.  These  commenters  also 
noted  that  the  negative  effects  of  the 
prior  proof  of  contract  requirement 
could  be  quite  significant  because  the 
bulk  of  California  heavy  crude  oil 
exports  are  spot  market  transactions. 

Because  of  the  unique  characteristics 
of  the  California  heavy  crude  oil  export 
market  (most  sales  consist  of  small  spot 
market  transactions),  the  Department 
decided  to  modify  the  proof  of  contract 
requirement.  This  final  rule  requires 
that  each  application  be  accompanied 
by  documentary  evidence  of  an  order  as 
described  in  §  772.6(a)(2),  such  as  a 
letter  of  intent.  Although  this  final  rule 
does  not  require  proof  of  a  contract  at 
the  time  an  application  is  submitted,  all 
licenses  to  export  California  heavy 
crude  oil  will  be  subject  to  the  condition 
that  the  licensee  submit  to  the  CBTC, 
prior  to  any  export  under  the  license, 
documentation  proving  that  the  licensee 
has:  (1)  title  to  the  quantity  of  barrels 
stated  in  the  application  and  (2)  a 
contract  to  export  the  quantity  stated  on 
the  application.  This  change  will 
provide  applicants  with  greater 
flexibility  to  engage  in  spot  market 
transactions.  Applicants  will  be  able  to 
obtain  export  licenses  more  quickly, 
since  they  will  not  have  to  wait  until 
they  have  a  firm  contract  to  submit  their 
applications.  They  also  will  have 
additional  time  in  which  to  obtain  proof 
of  a  contract,  since  they  are  only 
required  to  submit  such  proof  to  CBTC 
at  some  point  prior  to  the  time  of  export. 

To  encourage  applicants  to  apply  for 
a  validated  license  only  when  they  have 
a  real  opportunity  to  make  an  export 
sale,  this  final  rule  requires  CBTC  to 
consider  the  following  factors  when 
determining  what  action  should  be 
taken  on  individual  applications: 

(1)  The  number  of  validated  licenses 
to  export  California  heavy  crude  oil  that 
have  been  issued  to  the  applicant  or  its 
affiliates  during  the  current  calendar 
year; 

(2)  The  number  of  applications 
pending  in  CBTC  that  have  been 
submitted  by  applicants  who  have  not 
been  issued  validated  licenses  to  export 


California  heavy  crude  oil  during  the 
current  calendar  year;  and. 

(3)  The  percentage  of  CaUfomia  heavy 
crude  oil  authorized  under  export 
licenses  previously  issued  to  the 
applicant  that  has  actually  been 
exported  by  the  applicant. 

Another  significant  change  in 
documentation  requirements  involves 
the  affidavit  requirement  contained  in 
§  777.6{d)(l)(xii)  of  the  proposed  rule. 
This  requirement  has  been  replaced  in 
the  final  rule  by  a  certification 
requirement,  i.e.,  the  applicant  is 
required  to  certify  that:  (1)  the 
commodity  has  a  gravity  of  20.0  degrees 
API  or  lower;  (2)  the  commodity  is 
produced  in  the  state  of  California;  (3) 
the  commodity  is  not  produced  or 
derived  from  a  U.S.  Naval  Petroleum 
Reserve;  and  (4)  the  commodity  is  not 
produced  from  the  submerged  lands  of 
the  U.S.  Outer  Continental  Shelf. 

The  Department  decided  to  retain  the 
first-come,  first-served,  mechanism  that 
was  proposed  in  the  March  24, 1994, 
rule  because  it  provides  a  greater  degree 
of  flexibility  and  administrative 
simplicity  than  the  prorationing  and 
pre-qualification  licensing  alternatives 
that  also  were  described  in  the  proposed 
rule.  Under  the  first-come,  first-served 
licensing  regime  adopted  in  this  final 
rule,  CBTC  will  accept  only  one 
application  per  month  from  each 
company  and  its  affiliates  (regardless  of 
whether  or  not  applications  from  non- 
affiliated companies  are  pending)  for  a 
total  quantity  not  to  exceed  25  percent 
(2.28  million  barrels)  of  the  annual 
(9.125  million  barrels)  authorized 
volume  of  California  heavy  crude  oil. 
CBTC  will  issue  licenses  in  the  order  in 
which  it  receives  applications,  with  all 
licenses  having  the  same  validity 
period,  i.e.,  90  calendar  days.  The 
Department  considered  establishing  a 
longer  validity  period,  but  felt  that  the 
90-day  term  provided  the  best 
compromise  between  the  needs  of  spot 
market  applicants  and  applicants 
anticipating  larger  volume  transactions 
covering  a  longer  term.  Since  licensees 
are  permitted  to  wait  until  immediately 
prior  to  making  shipments  under  their 
licenses  before  providing  CBTC  with 
documentation  showing  proof  of  title 
and  a  contract  to  export,  the  Department 
felt  that  the  90-day  license  term  was 
necessary  to  ensure  that  no  applicant 
would  tie  up  large  volumes  of  California 
heavy  crude  oil  for  a  significant  period 
of  time  (e.g.,  for  six  months  to  a  year), 
without  having  received  a  firm  contract 
offer,  thereby  denying  CQniniercial 
opportunities  to  other  applicants. 

"This  final  rule  also  implements  the 
provisions  of  the  proposed  rule 
concerning:  (1)  volumes  that  have  not 
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been  licensed  for  export  and  (2)  licensed 
volumes  that  have  not  been  exported 
prior  to  the  expiration  date  of  the 
license.  CBTC  will  carry  forward  any 
portion  of  the  25.000  barrel  per  day 
quota  that  has  not  been  licensed  and 
will  return  to  the  available  authorized 
quota  any  portion  that  has  been 
licensed,  but  not  shipped,  within  the 
90-day  validity  period  of  the  license, 
except  that  these  volumes  will  not  be 
carried  over  more  than  30  days  into  a 
new  calendar  year.  This  approach  will 
ensure  that  the  total  volume  available 
for  export  in  any  one  year  does  not 
significantly  exceed  the  annual  (9.125 
million  barrels)  authorized  volume  of 
California  heavy  crude  oil.  If  market 
conditions  dictate  that  an  adjustment 
should  be  made  in  the  annual 
authorized  volume,  the  Secretary  of 
Energy  is  authorized  to  recommend  that 
the  Secretary  of  Commerce  make  the 
necessary  adjustment. 

Consistent  with  the  March  24,  1994, 
proposed  rule,  this  final  rule  allows 
licensees  to  combine  authorized 
quantities  into  one  or  more  shipments, 
provided  that  the  validity  period  of 
none  of  the  affected  licenses  has 
expired.  In  addition,  this  rule  retains  the 
shipping  tolerances  set  forth  in  the 
proposed  rule,  i.e.,  a  10-percent 
tolerance  on  the  unshipped  balance 
(based  on  the  number  of  barrels 
authorized  on  the  license)  and  a  25- 
percent  tolerance  on  the  total  dollar 
value  of  the  license.  This  Hnal  rule  also 
prohibits  licensees  from  transferring 
their  licenses  to  other  parties  without 
prior  written  authorization  from  CBTC, 
in  accordance  with  §  772.13. 

The  Department  considered  the  effect 
on  the  environment  of  exports  of 
California  heavy  crude  oil  in  its  1989 
"Report  to  Congress  on  U.S.  Crude  Oil 
Exports"  which  recommended  the 
liberalization  of  export  restrictions 
resulting  in  the  1992  Presidential 
determination.  The  Department  also 
conducted  an  assessment  in  connection 
with  the  approval  of  an  export  license 
application  during  1991.  In  both  cases, 
the  Department  determined  that  the 
export  of  California  heavy  crude  would 
not  have  a  signiHcant  impact  on  the 
environment. 

The  Department  completed  an 
assessment  of  the  environmental  affects 
of  the  export  of  California  crude  oil  in 
connection  with  the  present  rulemaking. 
The  assessment  confirmed  the  previous 
findings  that  the  export  would  not  have 
a  significant  impact  on  the  environment. 
On  October  12.  1994,  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  approved  the 
assessment,  including  the  conclusion 
that  exports  of  California  heavy  crude 


oil  will  not  have  a  significant  impact  on 
the  human  environment  in  accordance 
with  the  Council  on  Environmental 
Quality's  regulations  implementing  the 
National  Environmental  Protection  Act. 
The  environmental  assessment  is 
available  for  public  inspection  in  Room 
H-4513. 

Rulemaking  Requirements 

1.  This  rule  was  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866. 

2.  This  rule  contains  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  12 
hours  per  response,  including  the  time 
required  for  reviewing  instructions, 
searching  and  maintaining  the  necessary 
data,  and  completing  and  reviewing  the 
collection  of  information.  Send 
comments  regarding  this  burden  to: 
Bernard  Kritzer,  Manager,  Short  Supply 
Program,  Office  of  Chemical  and 
Biological  Controls  and  Treaty 
Compliance,  Room  2096,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  N.W., 
Washington,  DC  20230:  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503  (ATTN: 
Paperwork  Reduction  Project — 0694- 
0027). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  A  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
were  not  required  for  this  rulemaking  by 
section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app. 2401-2420  (1991, 
Supp.  1993),  and  Pub.  L.  No.  103-277, 
July  5,  1994).  Although  the  Export 
Administration  Act  expired  on  August 
20,  1994,  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  determined  that,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  Export  Administration  Act  shall 
be  carried  out  under  Executive  Order 
12924  of  August  19,  1994,  SO  as  to 
continue  in  full  force  and  effect  and 
amend,  as  necessary,  the  export  control 
system  heretofore  maintained  by  the 
Export  Administration  Regulations  and 
Act.  As  such,  under  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)  and  604(a))  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 


List  of  Subjects  inlS  CFR  Part  777 

Administrative  practice  and 
procedure.  Exports.  Forest  and  forest 
products.  Petroleum,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Part  777  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  777  continues  to  read  as  follows: 

Authority:  Pub.  90-351.  82  Stat.  197  (18 
U.S.C.  2510  et  seq.),  as  amended;  sec.  101, 
Pub.  L.  93-153.  87  Stat.  576  (30  U.S.C.  185). 
as  amended:  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212).  as  amended:  sees. 
201  and  201(ll)(e),  Pub.  L.  94-258,  90  Stat. 
309  (10  U.S.C.  7420  and  7430(e)).  as 
amended:  Pub.  L.  95-223.  91  Stat  1626  (50 
U.S.C  1701  et  seq.).  Pub.  L  95-242.  92  Stat. 
120  (22  use.  3201  et  seq.  and  42  U.S.C. 
2139a):  sec.  208.  Pub.  L.  95-372.  92  Stat.  668 
(43  U.S.C.  1354):  Pub.  L.  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq),  as  amended: 
E.O.  11912  of  April  13,1976(41  FR  15825, 
April  15,  1976);  E.O.  12002  of  July  7.  1977 
(42  FR  35623,  July  7,  1977).  as  amended;  E.O. 
12058  of  May  11.  1978(43  FR  20947.  May 
16.  1978);  E.O.  12214  of  May  2. 1980  (45  FR 
29783.  May  6,  1980):  E.O.  12730  of 
September  30,  1990  (55  FR  40373,  October  2, 
1990),  as  continued  by  Notice  of  Septeral)er 
25,  1992  (57  FR  44649.  September  28,  1992): 
E.O.  12735  of  November  16.  1990  (55  FR 
48587.  November  20. 1990).  as  continued  by 
Notice  of  November  12.  1993  (58  FR  60361, 
November  15.  1993).  and  E.O.  12924  of 
August  19,  1994  (59  FR  43437.  August  23, 
1994). 

PART  777— [AMENDED] 

2.  Section  777.6  is  amended  by 
adding  a  new  paragraph  (d)(l)(xii)  and 
a  new  paragraph  (k)  to  read  as  follows: 

§777.6    Petroleum  and  petroleum 
products. 

***** 

(d)*  •  • 
(D*  •  • 
(xii)  Exports  of  certain  California 

crude  oil.  California  heavy  crude  oil 
may  be  exported  under  the  following 
conditions: 

(A)  The  applicant  certifies  that: 

(1)  The  commodity  has  a  gravity  of 
20.0  degrees  API  or  lower; 

[2]  The  commodity  is  produced  in  the 
state  of  California,  including  its 
submerged  state  lands; 

(J)  The  commodity  is  not  produced  or 
derived  from  a  U.S.  Naval  Petroleum 
Reserve; 

(4)  The  commodity  is  not  produced 
from  the  submerged  lands  of  the  U.S. 
Outer  Continental  Shelf; 

(B)  All  aspects  of  the  transaction 
comply  with  the  provisions  of 
paragraph  (k)  of  this  section. 

*         *         •         *         • 

(k)  Exports  of  certain  California  crude 
oil  pursuant  to  §  777.6(d)(l)(xii).  The 


Federal  Register  /  Vol.  60,  No.  SB  /  Monday.  March  27.  1995  /  Rules  and  Regulations         15673 


export  of  California  heavy  crude  oil 
having  a  gravity  of  20.0  degrees  API  or 
lower,  at  an  average  vqlume  not  to 
exceed  25  MB/D,  will  be  authorized  as 
follows. 

(1)  Applicants  must  submit  their 
applications  on  Form  BXA-622P  to  the 
followring  address:  Office  of  Exporter 
Services,  ATTN:  Short  Supply 
Program — Petroleum,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

(2)  The  quantity  stated  on  each 
application  must  be  the  total  number  of 
barrels  proposed  to  be  exported  under 
the  license — not  a  per-day  rate.  This 
quantity  must  not  exceed  25  percent  of 
the  annual  authorized  export  quota. 
Potential  applicants  may  inquire  of  BXA 
as  to  the  amount  of  the  annual 
authorized  export  quota  available. 

(3)  Each  application  shall  be 
accompanied  by  a  certification  by  the 
applicant  that  the  California  heavy 
crude  oil: 

(i)  Has  a  gravity  of  20.0  degrees  API 
or  lower; 

(ii)  Was  produced  within  the  state  of 
California,  including  its  submerged  state 
lands; 

(iii)  Was  not  produced  or  derived 
from  a  U.S.  Naval  Petroleum  Reserve; 
and 

(iv)  Was  not  produced  from 
submerged  lands  of  the  U.S.  Outer 
Continental  Shelf. 

(4)  Each  license  application  must  be 
based  on  an  order,  as  defined  by 

§  772.6(a)  of  this  subchapter  and  must 
be  accompanied  by  documentary 
evidence  of  an  order  as  described  in 
§  772.6(a)(2),  e.g.,  a  letter  of  intent. 

(5)  The  Office  of  Chemical  and 
Biological  Controls  and  Treaty 
Compliance  (CBTC)  will  adhere  to  the 
following  procedures  for  licensing 
exports  of  California  heavy  crude  oil: 

(i)  CBTC  will  issue  individual 
validated  licenses  for  approved 
applications  in  the  order  in  which  the 
applications  are  received  (date-time 
stamped  upon  receipt  by  CBTC),  with 
the  total  quantity  authorized  for  any  one 
license  not  to  exceed  25  percent  of  the 
aimual  authorized  volume  of  California 
heavy  crude  oil. 

(ii)  CBTC  will  approve  only  one 
application  per  month  for  each 
company  and  its  affiliates. 

(iii)  CBTC  will  consider  the  following 
factors  (among  others)  when 
determining  what  action  should  be 
taken  on  individual  license 
applications: 

(A)  The  number  of  validated  licenses 
to  export  California  heavy  crude  oil  that 
have  been  issued  to  the  applicant  or  its 


affihates  during  the  then-current 
calendar  year; 

(B)  The  number  of  applications 
pending  in  CBTC  that  have  been 
submitted  by  applicants  who  have  not 
previously  been  issued  validated 
licenses  under  this  section  to  export 
California  heavy  crude  oil  during  the 
then-current  calendar  year;  and, 

(C)  The  percentage  of  the  total  amount 
of  California  heavy  crude  oil  authorized 
under  other  export  licenses  previously 
issued  to  the  applicant  pursuant  to  this 
section  that  has  actually  been  exported 
by  the  applicant. 

(iv)  CBTC  will  approve  applications 
contingent  upon  the  licensee  providing 
dociunentation  meeting  the 
requirements  of  both  paragraphs 
(k)(5)(iv)  (A)  and  (B)  of  this  section  prior 
to  any  export  under  the  license: 

(A)  Documentation  showing  that  the 
applicant  has  or  will  acquire  title  to  the 
quantity  of  barrels  stated  in  the 
application.  Such  documentation  shall 
be  either: 

(7)  An  accepted  contract  or  bill  of  sale 
for  the  quantity  of  barrels  stated  in  the 
application;  or 

(2)  A  contract  to  purchase  the 
quantity  of  barrels  stated  in  the 
application,  which  may  be  contingent 
upon  issuance  of  an  export  license  to 
the  applicant. 

(B)  Documentation  showing  that  the 
applicant  has  a  contract  to  export  the 
quantity  of  barrels  stated  in  the 
application.  The  contract  which  may  be 
contingent  upon  issuance  of  the  export 
license  to  the  applicant. 

(v)  CBTC  will  carry  forward  any 
portion  of  the  25  MB/D  quota  that  has 
not  been  licensed,  except  that  no 
unallocated  portions  will  be  carried 
forward  more  than  90  days  into  a  new 
calendar  year.  Applications  to  export 
against  any  carry  forward  must  be  filed 
with  CBTC  by  January  15  of  the  carry- 
forward year. 

(vi)  CBTC  will  return  to  the  available 
authorized  export  quota  any  portion  of 
the  25  MB/D  per  day  quota  that  has 
been  licensed,  but  not  shipped,  during 
the  90-day  validity  period  of  the  license. 

(vii)  CBTC  will  not  carry  over  to  the 
next  calendar  year  pending  applications 
from  the  previous  year. 

(6)  License  holders: 

(i)  Have  90  calendar  days  from  the 
date  the  license  was  issued  to  export  the 
quantity  of  California  heavy  crude  oil 
authorized  on  the  license.  Within  30 
days  of  any  export  under  the  license,  the 
exporter  must  provide  CBTC  with  a 
certified  statement  confirming  the  date 
and  quantity  of  California  heavy  crude 
oil  exported. 

(ii)  Must  submit  to  CBTC,  prior  to  any 
export  under  the  license,  the 


documentation  required  by  paragraph 
(k)(5)(iv)  of  this  section. 

(iii)  May  combine  authorized 
quantities  into  one  or  more  shipments, 
provided  that  the  vaUdity  period  of 
none  of  the  affected  licenses  has 
expired. 

(iv)  Are  prohibited  from  transferring 
the  license  to  another  party  without 
prior  written  authorization  from  CBTC 
in  accordance  with  §  772.13  of  this 
subchapter. 

(7)  CBTC  will  allow,  pursuant  to 
§  786.7(c)  of  this  subchapter,  a  10- 
percent  tolerance  on  the  unshipped 
balance  based  upon  the  volume  of 
barrels  it  has  authorized.  CBTC  will 
allow  a  25-percent  shipping  tolerance 
on  the  total  dollar  value  of  the  license. 

Dated:  March  22, 1995. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  95-7525  Filed  3-24-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-35483A] 

Organization  and  Program 
Management;  Correction 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  which  was 
published  on  Monday,  March  20,  1995 
(60  FR  14622).  The  rule  updated  the 
Commission's  rules  on  organization  and 
program  management. 
EFFECTIVE  DATE:  March  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Goldenberg,  Office  or 
Regulatory  Policy,  Division  of 
Investment  Management,  (202)  942- 
4525. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  has  undertaken  a 
comprehensive  review  of  the  rules 
governing  its  organization  and  program 
management.  The  final  rule  that  is  the 
subject  of  this  correction  results  from 
that  review. 

Need  for  Correction 

As  published,  the  final  rule  describes 
in  the  section  entitled  "Supplementary 
Information"  certain  amendments  that, 
while  approved  by  the  Commission, 
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were  inadvertently  omitted  from  the 
Text  of  Amendments. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  20,  1995  of  the  final  rule  [Release 
No.  34-35483),  which  was  the  subject  of 
FR  Doc.  95-6696.  is  corrected  as 
follows: 

S  200.30-6    [Amended] 

1.  On  Page  14628,  in  the  third 
column,  amendatory  instruction  31a  is 
added  to  read  as  follows:  "31a.  Section 
200.30-5  is  amended  by  removing 
paragraph  (f)(5)  and  redesignating 
paragraphs  (f)(6).  (f)(7).  (f)(8)  and  (f)(9) 
as  paragraphs  (f)(5).  (f)(6),  (f)(7)  and 
(0(8)." 

Dated:  March  21.  1995. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
FR  Doc.  9S-7394  Filed  3-24-95;  8:45  am] 
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DEPARTMErn*  OF  JUSTICE 

28  CFR  Part  0 

[AG  Order  No.  1958-95] 

Authority  of  United  States  Attorneys 
To  Compromise  and  Close  Civil  Claims 

agency:  Department  of  )ustice. 
action:  Final  rule. 

SUMMARY:  This  rule  increases  the  United 
States  Attorneys'  settlement  authority  in 
civil  matters.  It  also  inserts  appropriate 
references  to  the  Associate  Attorney 
General  as  an  official  with  certain 
decisionmaking  authority  and  to  whom 
certain  reports  are  to  be  made.  This  rule 
is  being  promulgated  to  increase 
Department  efficiency. 
EFFECTIVE  DATE:  March  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juliet  A.  Eurich.  Legal  Counsel. 
Executive  Office  for  U.S.  Attorneys. 
Department  of  Justice,  Main  Building, 
Room  1643.  10th  &  Pennsylvania 
Avenue  NW.,  Washington,  DC  20530; 
telephone  (202)  514-4024. 
SUPPLEMENTARY  INFORMATION:  In  subpart 
Y  of  28  CFR  part  0,  the  Attorney  General 
has  delegated  to  the  various  Assistant 
Attorneys  General  certain  of  her 
authority  to  compromise  and  close  civil 
claims.  Section  0.168(d)  authorizes  the 
various  Assistant  Attorneys  General  to 
redelegate  certain  of  that  authority  to 
United  States  Attorneys.  They  have 
done  so  in  various  directives  reprinted 
as  appendices  to  subpart  Y. 

Tnis  rule  increases  the  dollar  value  of 
claims  that  may  be  settled  by  United 
States  Attorneys.  This  change  is 


occasioned  in  part  by  the  increase  in  the 
value  of  the  claims  brought  by  and 
against  the  United  States. 

This  rule  also  inserts  appropriate 
references  to  the  Associate  Attorney 
General  as  an  official  with  certain 
decisionmaking  authority  in  this  area 
and  to  whom  certain  reports  are  to  be 
made. 

This  rule  furthers  the  efficient 
operation  of  the  Department  of  Justice 
and  advances  the  goals  of  civil  justice 
reform  and  alternative  dispute 
resolution. 

As  a  regulation  related  to  internal 
Department  of  Justice  management,  this 
rule  may  become  effective  without 
provision  for  public  comment  pursuant 
to  5  U.S.C.  553(b)(A).  This  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and.  accordingly,  it  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Pursuant  to  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (government 
agencies).  Government  employees. 
Organization  and  functions  (government 
agencies).  Whistleblowing. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  Y  of  part  0  of  chapter 
I  of  Title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

Subpart  Y— Authority  To  Compromise 
and  Close  Civil  Claims  and 
Responsibility  for  Judgments,  Fines, 
Penalties,  and  Forteitures 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509. 
510.515-519. 

2.  Section  0.160  is  revised  to  read  as 
follows: 

§  0.160    Offers  that  may  be  accepted  by 
Assistant  Attorneys  General. 

(a)  Subject  to  the  limitations  set  forth 
in  paragraph  (c)  of  this  section. 
Assistant  Attorneys  General  are 
authorized,  with  respect  to  matters 
assigned  to  their  respective  divisions, 
to: 

(1)  Accept  offers  in  compromise  of 
claims  asserted  by  the  United  States  in 
all  cases  in  which  the  difference 
between  the  gross  amount  of  the  original 
claim  and  the  proposed  settlement  does 
not  exceed  $2,000,000  or  15  percent  of 
the  original  claim,  whichever  is  greater; 


(2)  Accept  offers  in  compromise  of,  or 
settle  administratively,  claims  against 
the  United  States  in  all  cases  in  which 
the  principal  amount  of  the  proposed 
settlement  does  not  exceed  $2,000,000; 
and 

(3)  Accept  offers  in  compromise  in  all 
nonmonetary  cases. 

(b)  Subject  to  the  limitations  set  forth 
in  paragraph  (c)  of  this  section,  the 
Assistant  Attorney  General,  Tax 
Division,  is  further  authorized  to  accept 
offers  in  compromise  of,  or  settle 
administratively,  claims  against  the 
United  States,  regardless  of  the  amount 
of  the  proposed  settlement,  in  all  cases 
in  which  the  Joint  Committee  on 
Taxation  has  indicated  that  it  has  no 
adverse  criticism  of  the  proposed 
settlement. 

(c)  Any  proposed  settlement, 
regardless  of  amount  or  circumstances, 
must  be  referred  to  the  Deputy  Attorney 
General  or  the  Associate  Attorney 
General,  as  appropriate: 

(1)  When,  for  any  reason,  the 
compromise  of  a  particular  claim 
would,  as  a  practical  matter,  control  or 
adversely  influence  the  disposition  of 
other  claims  and  the  compromise  of  all 
the  claims  taken  together  would  exceed 
the  authority  delegated  by  paragraph  (a) 
of  this  section;  or 

(2)  When  the  Assistant  Attorney 
General  concerned  is  of  the  opinion  that 
because  of  a  question  of  law  or  policy 
presented,  or  because  of  opposition  to 
the  proposed  settlement  by  a 
department  or  agency  involved,  or  for 
any  other  reason,  the  proposed 
settlement  should  receive  the  personal 
attention  of  the  Deputy  Attorney 
General  or  the  Associate  Attorney 
General,  as  appropriate; 

(3)  When  the  proposed  settlement 
converts  into  a  mandatory  duty  the 
otherwise  discretionary  authority  of  a 
department  or  agency  to  promulgate, 
revise,  or  rescind  regulations; 

(4)  When  the  proposed  settlement 
commits  a  department  or  agency  to 
expend  funds  that  Congress  has  not 
appropriated  and  that  have  not  been 
budgeted  for  the  action  in  question,  or 
commits  a  department  or  agency  to  seek 
particular  appropriation  or  budget 
authorization;  or 

(5)  When  the  proposed  settlement 
otherwise  limits  the  discretion  of  a 
department  or  agency  to  make  policy  or 
managerial  decisions  committed  to  the 
department  or  agency  by  Congress  or  by 
the  Constitution. 

3.  Section  0.161  is  revised  to  read  as 
follows: 


§  0.1 61    Acceptance  of  certain  offers  by  ttie 
Deputy  Attorney  General  or  Associate 
Attorney  General,  as  appropriate. 

(a)  In  all  cases  in  which  the 
acceptance  of  a  proposed  offer  in 
compromise  would  exceed  the  authority 
delegated  by  §0.160,  the  Assistant 
Attorney  General  concerned  shall,  when 
he  is  of  the  opinion  that  the  proposed 
offer  should  be  accepted,  transmit  his 
recommendation  to  that  effect  to  the . 
Deputy  Attorney  General  or  the 
Associate  Attorney  General,  as 
appropriate. 

(b)  The  Deputy  Attorney  General  or 
the  Associate  Attorney  General,  as 
appropriate,  is  authorized  to  exercise 
the  settlement  authority  of  the  Attorney 
General  as  to  all  claims  asserted  by  or 
against  the  United  States. 

4.  Section  0.164  is  revised  to  read  as 
follows: 

§  0.164    CMI  claims  ttiat  may  be  closed  by 
Assistant  Attorneys  General. 

Assistant  Attorneys  General  are 
authorized,  with  respect  to  matters 
assigned  to  their  respective  divisions,  to 
close  (other  than  by  compromise  or  by 
entry  of  judgment)  claims  asserted  by 
the  United  States  in  all  cases  in  which 
they  would  have  authority  to  accept 
offers  in  compromise  of  such  claims 
under  §  0.160(a),  except: 

(a)  When  for  any  reason,  the  closing 
of  a  particular  claim  would,  as  a 
practical  matter,  control  or  adversely 
influence  the  disposition  of  other  claims 
and  the  closing  of  all  the  claims  taken 
together  would  exceed  the  authority 
delegated  by  this  section;  or 

(b)  When  the  Assistant  Attorney 
General  concerned  is  of  the  opinion  that 
because  of  a  question  of  law  or  policy 
presented,  or  because  of  opposition  to 
the  proposed  closing  by  the  department 
or  agency  involved,  or  for  any  other 
reason,  the  proposed  closing  should 
receive  the  personal  attention  of  the 
Attorney  General,  the  Deputy  Attorney 
General  or  the  Associate  Attorney 
General,  as  appropriate. 

5.  Section  0.165  is  revised  to  read  as 
follows: 

§  0. 1 65    Recommendations  to  ttte  Deputy 
Attorney  General  or  Associate  Attorney 
General,  as  appropriate,  ttiat  certain  claims 
t>e  closed. 

In  all  cases  in  which  the  closing  of  a 
claim  asserted  by  the  United  States 
would  exceed  the  authority  delegated  by 
§§  0.160(a)  and  0.164,  the  Assistant 
Attorney  General  concerned  shall,  when 
he  is  of  the  opinion  that  the  claim 
should  be  closed,  transmit  his 
recommendation  to  that  effect,  together 
with  a  report  on  the  matter,  to  the 
Deputy  Attorney  General  or  the 
Associate  Attorney  General,  as 


appropriate,  for  review  and  final  action. 
Such  report  shall  be  in  such  form  as  the 
Deputy  Attorney  General  or  the 
Associate  Attorney  General  may  require. 

6.  Section  0.168  is  revised  to  read  as 
follows: 

§  0. 1 68    Redelegatlon  by  Assistant 
Attomeys  General. 

(a)  Assistant  Attomeys  General  are 
authorized,  with  respect  to  matters 
assigned  to  their  respective  divisions,  to 
redelegate  to  subordinate  division 
officials  and  United  States  Attomeys 
any  of  the  authority  delegated  by 
§§0.160  (a)  and  (b),  0.162,  0.164,  and 
0.172(b),  except  that  any  disagreement 
between  a  United  States  Attomey  or 
other  Department  attomey  and  a  client 
agency  over  a  proposed  settlement  that 
cannot  be  resolved  below  the  Assistant 
Attomey  General  level  must  be 
presented  to  the  Assistant  Attomey 
General  for  resolution. 

(b)  Redelegations  of  authority  under 
this  section  shall  be  in  writing  and  shall 
be  approved  by  the  Deputy  Attomey 
General  or  the  Associate  Attomey 
General,  as  appropriate,  before  taking 
effect. 

(c)  Existing  delegations  and 
redelegations  of  authority  to  subordinate 
division  officials  and  United  States 
Attomeys  to  compromise  or  close  civil 
claims  shall  continue  in  effect  until 
modified  or  revoked  by  the  respective 
Assistant  Attomeys  General. 

(d)  Subject  to  the  limitations  set  forth 
in  §  0.160(c)  and  paragraph  (a)  of  this 
section,  redelegations  by  the  Assistant 
Attomeys  General  to  United  States 
Attomeys  may  include  the  authority  to: 

(1)  Accept  offers  in  compromise  of 
claims  asserted  by  the  United  States  in 
all  cases  in  which  the  gross  amount  of 
the  original  claim  does  not  exceed 
$5,000,000  and  in  which  the  difference 
between  the  original  claim  and  the 
proposed  settlement  does  not  exceed 
$1,000,000;  and 

(2)  Accept  offers  in  compromise  of,  or 
settle  administratively,  claims  against 
the  United  States  in  all  cases  in  which 
the  principal  amount  of  the  proposed 
settlement  does  not  exceed  $1,000,000. 

Dated:  March  21, 1995. 
Janet  Reno, 

A  ttorney  General. 

|FR  Doc.  95-07460  Filed  3-24-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

Texas  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  mle;  approval  of  proposed 
amendment. 

SUMMARY:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
additional  requirements,  a  proposed 
amendment  to  the  Texas  permanent 
regulatory  program  (hereinafter,  the 
Texas  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consisted  of  changes  to 
Texas'  existing  mles  pertaining  to 
identification  of  interests  and 
compliance  information,  review  of 
j)ermit  applications,  criteria  for  permit 
approval  or  denial,  and  Railroad 
Commission  of  Texas  (Commission) 
review  of  outstanding  permits.  The 
amendment  was  intended  to  revise  the 
Texas  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  March  27.  1995. 
FOR  FURTHER  INFORMATION  COffTACT: 
James  H.  Moncrief,  telephone:  (918) 
581-6430. 
SUPf>LEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program, 
n.  Proix>sed  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Texas  Program 

On  Febmary  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Texas 
program  can  be  found  in  the  February 
27,  1980,  Federal  Register  (45  FR 
12998).  Subsequent  actions  concerning 
the  Texas  program  and  program 
amendments  are  codified  at  30  CFR 
943.15  and  943.16. 

II.  Proposed  Amendment 

By  letter  dated  May  24.  1994 
(Administrative  Record  No.  TX-576), 
Texas  submitted  to  OSM  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Texas  submitted  the  proposed 
amendment  in  response  to  the  required 
amendments  codified  at  30  CFR  943.16 
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(c)  (1)  and  (2).  (d).  (fl.  (j)  (D.  (2).  (3).  and 
(4),  (r),  and  (s)  (59  FR  13200,  March  21. 
1994).  The  provisions  of  the  Texas  Coal 
Mining  Regulations  (TCMR)  at  16  Texas 
Administrative  Code  (TAC)  11.221  and 
of  the  Texas  Surface  Coal  Mining  and 
Reclamation  Act  (TSCMRA)  at  Article 
5920-11  of  the  Texas  Revised  Civil 
Statutes  Annotated  that  Texas  proposed 
to  amend  were:  TCMR  778.1 16(m). 
identification  of  interests  and 
compliance  information;  TCMR  786.215 
(e)(1)  and  (f).  review  of  permit 
applications;  TCMR  786.216  (i)  through 
(o),  criteria  for  permit  approval  or 
denial;  TCMR  788.225  (f)  through  (i). 
commission  review  of  outstanding 
permits;  and  section  21(c)  of  TSCMRA, 
reporting  notices  of  violations  in  permit 
applications. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  30, 
1994,  Federal  Register  (59  FR  33705). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (Administrative  Record 
No.  TX-576.07).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held. 

The  public  comment  period  ended 
August  1. 1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  Texas'  regulations  and 
statute  at  TCMR  778.116(m). 
identification  of  interests  and 
compliance  information;  TCMR 
786.215(e)(1),  review  of  permit 
applications;  TCMR  788.225(g). 
Commission  review  of  outstanding 
permits;  and  section  21(c)  of  TSCMRA. 
reporting  notices  of  violations  in  permit 
applications.  OSM  notified  Texas  of  the 
concerns  by  letter  dated  August  11. 
1994  (Administrative  Record  No.  TX- 
576.12). 

Texas  responded  in  a  letter  dated 
October  6. 1994.  by  submitting  a  revised 
amendment  (Administrative  Record  No. 
TX-576.13).  Texas  proposed  further 
revisions  to  TCMR  778.1 16(m). 
identification  of  interests  and 
compliance  information;  TCMR 
786.215(e)(1).  review  of  permit 
applications;  and  TCMR  788.225(g). 
Commission  review  of  out.standing 
permits.  Texas  also  proposed  to  recodify 
previously  proposed  TCMR  788.225  (h) 
and  (i).  respectively,  as  TCMR 
788.226(g)(2)  and  (h).  Texas  also  stated 
that  it  was  not.  at  this  time,  proposing 
any  formal  program  amendment 
pertaining  to  section  21(c)  of  TSCMRA. 
Therefore,  OSM  considers  section  21(c) 
of  TSCMRA  to  be  withdrawn  from 
consideration  in  this  amendment,  and 
the  required  amendment  at  30  CFR 
943.16(r)  remains  outstanding. 


Based  upon  the  revisions  to  the 
proposed  program  amendment 
submitted  by  Texas,  OSM  reopened  the 
public  comment  period  in  the  October 

27,  1994,  Federal  Register  (59  FR  53949, 
Administrative  Record  No.  TX-576.20). 
The  public  comment  period  ended 
November  14,  1994. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds,  with  two 
additional  requirements,  that  the 
proposed  regulation  revisions  submitted 
by  Texas  on  May  24.  1994,  and  as 
further  revised  on  October  6, 1994,  are 
consistent  with  the  corresponding 
provisions  of  the  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  regulation  revisions. 

In  talcing  this  action,  the  Director 
notes  that,  effective  November  28.  1994. 
OSM  revised  the  Federal  regulations  at 
30  CFR  Parts  701.  773.  778.  840.  and 
843  pertaining  to  the  applicant/violator 
computer  system  (AVS)  and  procedures 
for  ownership  and  control 
determinations  (59  FR  54306.  October 

28.  1994).  Also,  effective  November  28, 
1994.  the  Office  of  Hearings  and 
Appeals  revised  related  Federal 
regulations  at  43  CFR  part  4.  subpart  L. 
pertaining  to  special  rules  applicable  to 
surface  coal  mining  hearings  and 
appeals  (59  FR  54356.  October  28. 
1994).  By  letter  dated  January  18.  1995. 
OSM  notified  Texas  of  these  revisions  to 
the  Federal  regulations  (Administrative 
Record  No.  TX-585).  The  Director's 
action  in  this  amendment  does  not 
relieve  Texas  from  the  need  to  further 
amend  its  regulations  to  comply  with 
other  provisions  in  the  revised  Federal 
regulations.  When  OSM  determines 
which  Texas  regulation  provisions 
pertaining  to  AVS  and  ownership  and 
control  must  be  amended  to  be  no  less 
effective  than  the  revised  Federal 
regulations,  it  will  notify  Texas  in 
accordance  with  30  CFR  732.17(d). 

J .  Nonsubstantive  Revisions  to  Texas ' 
Regulations 

Texas  proposed  to  recodify  its 
previously-approved  right  of  appeal 
regulation  at  TCMR  788.225(g) 
(corresponding  Federal  regulation  at  30 
CFR  773.21)  as  TCMR  788.225(h). 

Because  the  proposed  recodification 
of  this  previously-approved  regulation 
is  nonsubstantive  in  nature,  the  Director 
finds  that  this  proposed  recodification  is 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations.  The  Director 
approves  this  proposed  recodification. 


2.  Substantive  Revisions  to  Texas' 
Regulations  That  Are  Substantively 
Identical  to  the  Corresponding 
Pmvisions  of  the  Federal  Regulations 

In  response  to  the  required 
amendments  at  30  CFR  943.16(j)(l) 
through  (3)  (finding  No.  4(b).  59  FR 
13200.  13205.  March  21.  1994).  Texas 
proposed  revisions  to  the  following 
regulations  that  are  substantive  in 
nature  and  contain  language  that  is 
substantively  identical  to  the 
corresponding  Federal  regulation 
provisions  (listed  in  parentheses). 

TCMR  788.225(n  (3)  and  (4)  (30  CFR 

773.20(c)(l)(iii)  and  (ivj).  remedial 

measures, 
TCMR  788.225(g)  and  (g)(1)  (i)  through  (iv) 

(30  CFR  773.21  and  773.21(a)(1)  through 

(4)),  rescission  procedures,  and 
TCMR  788.225(g)(2)  (30  CFR  773.21(b). 

cessation  of  operations. 

Because  these  proposed  revisions  to 
Texas'  regulations  are  substantively 
identical  to  the  corresponding 
provisions  of  the  Federal  regulations, 
the  Director  finds  that  they  are  no  less 
effective  in  meeting  SMCRA's 
requirements  than  the  corresponding 
provisions  of  the  Federal  regulations. 
The  Director  approves  these  regulation 
revisions  and  removes  the  required 
amendments  at  30  CFR  943.16(j)(l) 
through  (3). 

3.  TCMR  778.1 16(in).  Identification  of 
Interests  and  Compliance  Information 

In  response  to  the  required 
amendments  at  30  CFR  943.16(c)(1)  and 
(2)  (finding  No.  2.  59  FR  13200.  13201- 
13203.  March  21. 1994).  Texas  proposed 
to  revise  TCMR  778.1 16(m)  to  require 
that  a  permit  application  must  include, 

For  any  violations  of  a  provision  of  the  Act, 
Federal  Act  and  its  implementing  Federal 
regulations  and  all  Federal  and  state 
programs  under  the  Federal  Act.  or  of  any 
law,  rule  or  regulation  of  the  United  States, 
or  of  any  (Statel  state  law,  rule  or  regulation 
enacted  pursuant  to  Federal  law,  rule,  or 
regulation  jjertaining  to  air  or  water 
environmental  protection  *   *   *  a  list  of  all 
violation  notices  received  by  the  applicant 
during  the  three  year  period  preceding  the 
application  date,  and  a  list  of  all  unabated 
cessation  orders  and  unabated  air  and  water 
quality  violation  notices  received  prior  to  the 
date  of  the  application  *   *   *. 

Texas  proposed  to  add  the  italicized 
language  and  to  delete  the  bracketed 
language. 

Tne  corresponding  Federal 
regulations  at  30  CFR  778.14(c).  through 
the  Federal  definition  of  "violation 
notice"  at  30  CFR  773.5.  require  that  a 
permit  application  must  include 
information  on  violation  notices 
received  pursuant  to  SMCRA.  SMCRA's 
implementing  Federal  regulations,  a 


State  program,  or  any  Federal  or  State 
law.  rule,  or  regulation  pertaining  to  air 
or  water  environmental  protection. 

At  TCMR  700.003(1).  Texas  defines 
the  term  "Act"  to  mean  the  "Texas 
Surface  Coal  Mining  Control  and 
Reclamation  Act"  and  at  TCMR 
700.003(10)  defines  the  term  "Federal 
Act"  to  mean  the  "Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(Pub.  L.  95-87)."  Therefore,  when  Texas 
requires,  at  proposed  TCMR  778.1 16(m), 
that  a  permit  application  include 
information  "for  any  violations  of  a 
provision  of  the  Act,  Federal  Act  and  its 
implementing  Federal  regulations  and 
all  Federal  *   •   *  programs  approved 
under  the  Federal  Act,  '  it  requires  a 
permit  application  to  include 
information  regarding  violations  of 
TSCMRA,  SMCRA,  SMCRA's 
implementing  regulations,  and  SMCRA- 
approved  Federal  programs  (OSM- 
administered  Indian  lands  program  and 
Federal  programs  for  States). 

Furthermore,  in  a  previously 
proposed  and  approved  amendment 
(Administrative  Record  No.  TX-562), 
Texas  stated  that  the  word  "State," 
when  capitalized,  refers  to  Texas  and, 
when  uncapitalized,  refers  to  all  States 
within  the  United  States  of  America. 
Therefore,  where  Texas  requires,  at 
proposed  TCMR  778.116(m), 
information  for  "violations  of  a 
provision  of  *   *   *  all  *   *   *  state 
programs  approved  under  the  Federal 
Act,"  it  requires  a  permit  application  to 
include  information  regarding  violations 
of  all  SMCRA-approved  State  programs, 
not  just  the  Texas  program. 

Likewise,  where  proposed  TCMR 
778.116(m)  requires  information  on 
violations  "of  any  state  law,  rule  or 
regulation  enacted  pursuant  to  Federal 
law,  rule  or  regulation  pertaining  to  air 
or  water  environmental  protection,"  it 
requires  a  permit  application  to  include 
information  regarding  violations  of  a 
law,  rule  or  regulation  of  any  State, 
including  Texas,  enacted  pursuant  to 
Federal  law,  rule  or  regulation 
pertaining  to  air  or  water  environmental 
protection.  However,  the  corresponding 
Federal  regulations  at  30  CFR  778.14(c), 
through  the  definition  of  "violation 
notice"  at  30  CFR  773.5.  require 
information  on  violation  notices  of  all 
State  laws,  rules,  and  regulations 
pertaining  to  air  or  water  environmental 
protection,  not  just  those  enacted 
pursuant  to  Federal  law,  rule,  or 
regulation. 

Because  proposed  TCMR  778.1 16(m) 
limits  the  information  about  violation 
notices  required  in  a  permit 
applications  to  violations  of  those  State 
laws,  rules,  and  regulations  pertaining 
to  air  or  water  environmental  protection 


that  are  enacted  pursuant  to  Federal 
law,  rule,  or  regulation,  the  Director 
finds  that  proposed  TCMR  778.116(m)  is 
less  effective  in  meeting  SMCRA's 
requirements  than  the  corresponding 
provisions  of  the  Federal  regulation  at 
30  CFR  778.14(c).  Therefore,  the 
Director  requires  Texas  to  further  revise 
TCMR  778.1 16(m)  to  require  a  permit 
application  to  include  information  on 
all  violations  of  any  State  law,  rule  or 
regulation  that  pertains  to  air  or  water 
environmental  protection,  not  just  those 
violations  that  were  enacted  pursuant  to 
Federal  law,  rule,  or  regulation. 
Otherwise,  for  the  reasons  discussed 
above,  the  Director  approves  the 
proposed  addition  of  the  phrase  "and  its 
implementing  Federal  regulations  and 
all  Federal  and  state  programs  under  the 
Federal  Act"  and  the  use  of  the  word 
"state,"  uncapitalized,  in  place  of  the 
word  "State"  capitalized,  and  removes 
the  required  amendments  at  30  CFR 
943.16(c)  (1)  and  (2). 

4.  TCMR  786.215  (e)(1).  and  (f),  and 
786.216(1),  Review  of  Permit  Application 

(a)  TCMR  786.215(e)(1).  In  response  to 
the  required  amendment  at  30  CFR 
943.16(d),  Texas  proposed  to  revise 
TCMR  786.215(e)(1)  to  require  the 
Commission  to  consider,  as  a  basis  for 
permit  denial,  information  on  "state" 
failure-to-abate  cessation  orders  and 
unabated  imminent  harm  cessation 
orders  (finding  No.  3(a),  59  FR  13200, 
13202,  March  21,  1994). 

Texas  proposed  to  revise  TCMR 
786.215(e)(1)  by  inserting  the  word 
"state,"  uncapitalized,  in  place  of 
"State,"  capitalized.  As  discussed  in 
finding  No.  3,  Texas  stated  in  a 
previously  proposed  and  approved 
amendment  (Administrative  Record  No. 
TX-562)  that  the  word  "State,"  when 
capitalized,  refers  to  Texas  and,  when 
uncapitalized,  refers  to  all  States  within 
the  United  States  of  America.  Thus, 
where  proposed  TCMR  786.215(e)(1) 
requires  the  Commission  to  consider 
information  on  "state"  failure-to-abate 
cessation  orders  and  unabated  "state" 
imminent  harm  cessation  orders,  it 
means  cessation  order  and  violation 
notices  incurred  in  all  States,  including 
those  incurred  in  Texas. 

The  corresponding  Federal 
regulations  at  30  CFR  773.15(b)(1), 
through  the  definition  of  "violation 
notice"  at  30  CFR  773.5,  require,  in  part, 
that  the  regulatory  authority  consider 
information  on  State  failure-to-abate 
cessation  orders  and  unabated  State 
imminent  harm  cessation  orders 
incurred  in  all  States,  not  just  those 
incurred  in  the  State  where  the 
application  is  submitted. 


Because  revised  TCMR  786.215(e)(1) 
requires,  as  does  the  Federal  regulation 
at  30  CFR  773.15(b)(1),  that  the  State 
regulatory  authority  consider,  as  a  basis 
for  permit  denial. cessation  orders 
incurred  by  a  permit  applicant  in  all 
States,  the  Director  finds  that  the 
proposed  revisions  to  TCMR 
786.215(e)(1)  are  no  less  effective  in 
meeting  SMCRA's  requirements  than 
the  corresponding  provisions  of  the 
Federal  regulation  at  30  CFR 
773.15(b)(1).  The  Director  approves  the 
proposed  use  of  the  word  "state." 
uncapitalized,  in  place  of  the  word 
"State,"  capitalized,  at  TCMR 
786.215(e)(1)  and  removes  the  required 
amendment  at  30  CFR  943.16(d). 

(b)  TCMR  786.215(f).  In  response  to 
the  required  amendment  at  30  CFR 
943.16(f)  (finding  No.  3(b),  59  FR  13200, 
13203.  March  21. 1994).  Texas  proposed 
to  revise  TCMR  786.215(0  to  require,  in 
part,  that. 

Before  any  final  determination  by  the 
Commission  that  the  applicant,  anyone  who 
owns  or  controls  the  applicant,  or  the 
operator  specified  in  the  application,  controls 
or  has  controlled  mining  op>erations  with  a 
demonstrated  pattern  of  willful  violation  of 
the  Act  or  Federal  Act  and  its  implementing 
Federal  regulations  and  all  Federal  and  state 
programs  approved  under  the  Federal  Act  or 
Federal  or  state  laws  as  used  in  30  CFR 
773.15(b)  of  such  nature,  duration,  and  with 
such  resulting  irreparable  damage  to  the 
environment  that  indicates  an  intent  not  to 
comply  with  the  provisions  of  the  Act  or 
Federal  Act  and  its  implementing  Federal 
regulations  and  all  Federal  and  state 
programs  approved  under  the  Federal  Act  or 
Federal  or  state  laws  as  used  in  30  CFR 
773.15(b),  no  permit  shall  be  issued  and 
(before)  a  hearing  shall  be  held  land  a  final 
determination  that  no  pattern  of  willful 
violations  exists).  *   *   *  The  Commission 
shall  deny  an  application  after  a 
determination  has  been  made  that  a  pattern 
of  willful  violations  exists. 

Texas  proposed  to  add  the  italicized 
language  and  to  delete  the  bracketed 
language.  The  proposed  regulation 
further  provides  that  the  applicant  or 
operator  shall  be  afforded  the 
opportunity  for  an  adjudicatory  hearing 
in  accordance  with  TCMR  787.222. 

Section  510(c)  of  SMCRA  and  the 
Federal  regulation  at  30  CFR 
773.15(b)(3)  prohibit  issuance  of  a 
permit  when  the  regulatory  authority 
makes  a  finding  that  the  applicant, 
anyone  who  owns  or  controls  the 
applicant,  or  the  operator  specified  in 
the  application,  controls  or  has 
controlled  surface  coal  mining  and 
reclamation  operations  with  a 
demonstrated  pattern  of  willful 
violations  of  the  Act  of  such  nature  and 
duration,  and  with  resulting  irreparable 
damage  to  the  environment,  as  to 


UMI 


15678         Federal  Register  /  Vol.  60.  No.  58  /  Monday,  March  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  58  /  Monday,  March  27.  1995  /  Rules  and  Regulations        15679 


[SW 


indicate  an  intent  not  to  comply  with 
the  Act.  The  term  "Act."  as  used  in 
section  510(c)  of  SMCRA  and  30  CPR 
773.15(b)(3),  includes  SMCRA.  its 
implementing  Federal  regulations,  and 
all  Federal  and  State  programs  approved 
under  SMCRA  (48  FR  44344,  44389. 
September  28,  1983).  The  Federal 
regulation  also  requires  that  the 
applicant  or  operator  be  given  an 
opportunity  for  an  adjudicatory  hearing 
on  the  determination,  as  provided  for  at 
30  CFR  775.11,  before  such  a  flnding 
becomes  Hnal. 

As  discussed  in  finding  No.  3,  Texas 
defines  the  term  "Act"  to  mean  the 
"Texas  Surface  Coal  Mining  Control  and 
Reclamation  Act"  and  defines  the  term 
"Federal  Act"  to  mean  the  "Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (Pub.  L.  95-67)."  Therefore,  wrhere 
proposed  TCMR  786.215(f)  requires  the 
Commission  to  consider  as  a 
demonstrated  pattern  of  willful 
violation  of  or  as  an  intent  not  to 
comply  with  the  provisions  of  "the  Act 
or  Federal  Act  and  its  implementing 
Federal  regulations  and  ail  Federal 
*   •   *  programs  approved  under  the 
Federal  Act,"  it  refers  to  violations  of 
provisions  of  TSCMRA,  SMCRA. 
SMCRA's  implementing  regulations, 
and  SMCRA-approved  Federal  programs 
(OSM-administered  Indian  lands 
program  and  Federal  programs  for 
States). 

As  also  discussed  in  finding  No.  3, 
Texas  stated  in  a  previously  proposed 
and  approved  amendment 
(Administrative  Record  No.  TX-562) 
that  the  word  "State."  when  capitalized, 
refers  to  Texas  and.  when  uncapitalized. 
refers  to  all  States  within  the  United 
States  of  America.  Therefore,  where 
proposed  TCMR  786.215(0  requires  the 
Commission  to  consider  "state  programs 
approved  under  the  Federal  Act"  it 
means  the  SMCRA  programs  of  any 
State  within  the  United  States  of 
America,  not  just  the  Texas  program. 
Proposed  TCMR  786.215(f)  also  requires 
the  Commission,  when  determining 
whether  a  pattern  of  violations  exists,  to 
consider,  in  part,  violations  of  "Federal 
or  state  laws  as  used  in  30  CFR 
773.15(b)."  The  Federal  regulations  at 
30  CFR  773.15(b)(1)  require  the 
regulatory  authority  to  consider,  as  a 
basis  for  permit  denial,  information 
concerning,  among  other  things, 
violations  of  SMCRA,  any  Federal  rule 
or  regulation  promulgated  pursuant  to 
SMCRA,  a  State  program,  and  any 
Federal  or  State  law,  rule,  or  regulation 
pertaining  to  air  or  water  environmental 
protection.  Because  the  State  provision 
already  specifically  encompasses 
violations  of  TSCMRA.  SMCRA. 
SMCRA's  implementing  regulations. 


and  SMCRA-approved  Federal  and  State 

programs,  the  proposed  phrase  "Federal 

or  state  laws  as  used  in  30  CFR 

773  15(b)"  must  refer  only  to  Federal 

and  State  laws,  rules,  and  regulations 

pertaining  to  air  or  water  environmental 

protection. 

However,  the  provision  of  the  Federal 
regulations  dealing  with  pattern  of 
willful  violation  determinations.  30  CFR 
773.I.S(b)(3j,  does  not  require  the 
rwguiatory  authority  to  consider  non- 
SMCRA  violations  ot  Kederal  and  State 
laws,  rules,  or  regulations  pertaining  to 
air  or  water  environmental  protection. 
The  regulatory  authority  is  required  to 
consider  only  violations  of  SMCRA.  its 
implementing  Federal  regulations,  and 
SMCRA-approved  Federal  and  State 
programs.  Thus,  ihe  proposed  phrase 
would  require  the  Commission  to 
consider,  when  detennining  whether  a 
pattern  of  violation  exists,  a  larger  set  of 
violations  than  is  required  by  the 
Federal  regulations  at  30  CFR 
773.15(b)(3),  thereby  increasing  the 
possibility  that  a  pattern  of  willful 
violations  exists. 

In  accordance  with  section  505(b)  of 
SMCRA  and  30  CFR  730.11(b),  a  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  that 
are  more  stringent  ..han  those  imposed 
under  SMCRA  and  the  Federal 
regulations  pr  for  which  no  Federal 
counterpart  exists.  Section  505(b)  of 
SMCRA  and  30  CFR  730.11(b) 
provisions  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director 
approves  the  proposed  revisions  at 
TCMR  786.215(0  and  removes  the 
required  amendment  at  30  CFR 

943.16(0. 

(c)  TCMR  786.226(i).  In  response  to 
the  required  amendment  at  30  CFR 
943.16(s)  (finding  No.  3(b),  59  FR  13200, 
13203,  March  21,  1994).  Texas  proposed 
to  delete  existing  TCMR  786.216(1)  and 
recodify  existing  paragraphs  (j)  through 
(o),  respectively,  as  paragraphs  (i) 
through  (n).  Existing  TCMR  786.216  sets 
forth  criteria  for  permit  approval  or 
denial,  and  TCMR  786.216(i)  provides 
that  the  Commission  shall  not  approve 
an  application  for  a  permit  or  permit 
revision  unless  the  application 
affirmatively  demonstrates  and  the 
Commission  finds,  in  writing,  that  a 
pattern  of  willful  violations  of  TSCMRA 
does  not  exist. 

The  Federal  regulations  at  30  CFR 
773.15(c)  pertain  to  written  findings 
required  for  permit  application 
approval.  These  regulations  do  not 
require  the  regulatory  authority  to  make. 


as  a  condition  for  permit  approval,  a 
written  finding  that  a  demonstrated 
pattern  of  willful  violations  of  the  Act 
does  not  exist.  However,  the  Federal 
regulation  at  30  CFR  773.15(b)(3) 
prohibits  issuance  of  a  permit  if  the 
regulatory  authority  finds  that  the 
applicant,  anyone  who  owns  or  controls 
the  applicant,  or  the  operator  specified 
in  the  application,  controls  or  has 
controlled  surface  coal  mining  and 
reclamation  operations  with  a 
demonstrated  pattern  of  willful 
violations  of  SMCRA  of  such  nature  and 
duration,  and  with  resulting  irreparable 
damage  to  the  environment  as  to 
indicate  an  intent  not  to  comply  with 
SMCRA.  As  discussed  in  finding  No. 
4(b),  Texas  has  proposed  at  TCMR 
786.215(0  requirements  for  patterns  of 
willful  violations  of  SMCRA  and 
TSCMRA  that  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
773.15(b)(3). 

Because  the  Federal  regulations  do 
not  require  the  regulatory  authority  to 
make,  as  a  condition  for  permit 
approval,  a  written  finding  that  a 
demonstrated  pattern  of  willful 
violations  of  the  Act  does  not  exist  and 
because  Texas  has  proposed  at  TCMR 
786.215(0  requirements  concerning  the 
existence  of  a  pattern  of  willful 
violations  of  SMCRA  and  TSCMRA  that 
are  no  less  effective  than  the  Federal 
regulation  at  30  CFR  773.15(b)(3),  the 
Director  finds  that  the  provisions  of 
deleted  TCMR  786.216(i)  are  duplicative 
and  unnecessary.  Also,  because 
recodification  does  not  alter  the  content 
or  meaning  of  the  recodified  regulations, 
the  Director  finds  that  the  proposed 
recodification  of  TCMR  786.216  (j) 
through  (o)  as  (i)  through  (n)  is  not 
inconsistent  with  any  Federal 
requirements.  Therefore,  the  Director  (1) 
approves  the  deletion  of  TCMR 
786.216(1)  and  the  recodification  of  the 
remaining  paragraphs  of  section  .216 
and  (2)  removes  the  required 
amendment  at  30  CFR  943.16(s). 

5.  TCMR  788.225(g)(1).  Automatic 
Suspension  and  Rescission 

In  response  to  the  required 
amendment  at  30  CFR  943.16(j)(4), 
Texas  proposed  to  revise  TCMR 
788.225(g)(1)  to  require  that,  after  a 
specified  period  of  time  not  to  exceed 
90  days  after  the  Commission  has  served 
on  the  permittee  a  notice  of  a  proposed 
suspension  and  rescission,  the  permit 
will  automatically  become  suspended 
and,  after  a  subsequent  period  not  to 
exceed  90  days,  the  permit  will 
automatically  be  rescinded,  unless  the 
permittee  submits  adequate  proof  for  the 
Commission  to  find  that  the  permit 
should  not  be  suspended  or  rescinded. 


The  corresponding  Federal  regulation 
at  30  CFR  773.21(a)  provides  that. 

After  a  specified  period  of  time  not  to 
exceed  90  days  the  permit  automatically  will 
become  suspended,  and  not  to  exceed  90 
days  thereafter  rescinded,  unless  within 
those  periods  the  permittee  submits  proof, 
and  the  regulatory  authority  finds,  consistent 
with  the  provisions  of  §  773.25  of  this  part, 
that  *   •   V" 

With  one  exception,  proposed  TCMR 
788.225(g)(1)  is  substantively  identical 
the  corresponding  Federal  regulations  at 
30  CFR  773.21(a).  The  exception  is  that 
proposed  TCMR  788.225(g)(1)  does  not 
include  provisions  equivalent  to  those 
provided  by  the  Federal  phrase 
"consistent  with  the  provisions  of 
§  773.25."  30  CFR  773.25  specifies 
standards  for  challenging  ownership 
and  control  links  and  the  status  of 
violations.  The  Texas  program  does  not 
have  a  direct  counterpart  to  the  Federal 
standards  for  challenging  ownership 
and  control  links  and  the  status  of 
violations  at  30  CFR  773.25  or  to  other 
requirements  referred  to  at  30  CFR 
773.25. 

Therefore,  the  Director  finds  that  the 
proposed  revisions  to  TCMR 
788.225(g)(1)  are  less  effective  than  the 
corresponding  Federal  provisions  at  30 
CFR  773.21(a).  The  Director  approves 
the  proposed  revisions  to  TCMR 
788.225(g)(1)  and  removes  the  required 
amendment  at  30  CFR  743.16(j)(4). 
However,  the  Director  requires  Texas  to 
further  revise  TCMR  788.225(g)(1),  or 
otherwise  revise  the  Texas  program,  to 
require  that  the  Commission's  findings 
with  regard  to  a  permittee's  challenge  of 
the  Commission's  decision  to  suspend 
and  rescind  an  improvidently  issued 
permit  must  be  consistent  with  the 
provisions  of  the  Federal  requirements 
at  30  CFR  773.25. 

rV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1 .  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment.  In  response  to 
OSM's  invitation,  the  Texas  Natural 
Resource  Conservation  Commission 
responded  on  July  5, 1994,  that  it 
supported  the  proposed  changes  and  on 
November  7,  1994,  that  it  had  no 
comment  on  the  proposed  changes 
(Administrative  Record  Nos.  TX-576.08 
and  TX-576.21). 

The  Texas  Department  of  Health 
responded  on  June  16.  1994,  that  it 
supported  the  proposed  changes  to  the 


Railroad  Commission  of  Texas'  coal 
mining  and  reclamation  regulatory 
program  (Administrative  Record  No. 
TX-576.05). 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  732.1 7(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program. 

The  Bureau  of  Land  Management 
responded  on  October  31, 1994.  that  it 
had  no  comments  on  the  revised 
submittal  (Administrative  Record  No. 
TX-576.18). 

The  Bureau  of  Mines  responded  on 
June  14, 1994,  and  October  31, 1994, 
that  it  had  no  comments 
(Administrative  Record  Nos.  TX-576.03 
and  TX-576.19). 

The  Forest  Service  responded  on  June 
15,  1994,  that  it  had  no  comments  to 
offer  and  on  October  20, 1994,  that  it 
had  no  additions  or  corrections  to  offer 
(Administrative  Record  Nos.  TX-576.04 
andTX-576.15). 

The  Soil  Conservation  Service 
responded  on  June  22, 1994,  that  the 
proposed  amendment  should  have  no 
adverse  efiiect  on  the  technical  aspects 
of  reconstruction  or  reclamation  and  on 
October  20,  1994,  that  it  had  no 
comments  on  the  proposal 
(Administrative  Record  Nos.  TX-576.06 
and  TX-576.16). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  June  8,  1994,  and  October 
25,  1994,  that  it  found  the  amendment 
satisfactory  to  that  agency 
(Administrative  Record  Nos.  TX-576.02 
andTX-576.17). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Texas 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA,  Region 
VI  (Administrative  Record  No.  TX- 
576.14).  EPA  did  not  respond  to  OSM's 
request. 


4.  State  Historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(Administrative  Record  No.  TX-576.14). 
Neither  responded  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  two  additional 
requirements,  the  proposed  revisions  as 
submitted  by  Texas  on  May  24,  1994, 
and  as  further  revised  by  it  on  October 
6,  1994. 

The  Director  approves  (1)  as 
discussed  in  finding  No.  1,  the 
recodification  of  existing  TCMR 
788.225(g)  as  paragraph  (h),  concerning 
right  of  appeal  and  (2)  as  discussed  in 
finding  No.  2,  the  proposed  revisions  to 
TCMR  788.225(0  (3)  and  (4),  (g),  (g)(1) 
(i)  through  (iv),  and  (g)(2),  concerning 
Commission  review  of  outstanding 
permits;  finding  No.  4a,  the  proposed 
use  of  the  word  "state,"  uncapitaHzed, 
in  place  of  the  word  "State," 
capitalized,  at  TCMR  786.215(e)(1), 
review  of  permit  applications;  finding 
No.  4b,  the  proposed  revisions  to  TCMR 
786.215(0  concerning  patterns  of  willful 
violations;  and  finding  No.  4c,  the 
deletion  of  TCMR  786.216(1)  and  the 
recodification  of  existing  TCMR  786.216 
(j)  through  (o),  respectively,  as  TCMR 
786.216  (i)  through  (n),  concerning 
criteria  for  f)ermit  approval  or  denial. 

With  the  requirement  that  Texas 
further  revise  its  rules,  the  Director 
approves,  as  discussed  in  finding  No.  3, 
the  proposed  addition  of  the  phrase 
"and  its  implementing  Federal 
regulations  and  all  Federal  and  state 
programs  under  the  Federal  Act"  and 
the  use  of  the  word  "state," 
uncapitalized,  in  place  of  the  word 
"State"  capitalized,  at  TCMR 
778.116(m),  concerning  identification  of 
interests  and  compliance  information; 
and  finding  No.  5,  the  proposed 
revisions  to  TCMR  788.225(g)(1), 
concerning  Commission  review  of 
outstanding  reports. 

The  Director  approves  the  revisions 
proposed  by  Texas  with  the  provision 
that  they  he  fully  promulgated  in 
identical  form  to  the  revisions 
submitted  to  and  reviewed  by  OSM  and 
the  pubUc. 

The  Federal  regulations  at  30  CFR 
part  943,  codifying  decisions  concerning 
the  Texas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
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conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and  732.17(h) 
(10),  decisions  on  proposed  State 
regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  a  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  March  21,  1995. 
Charles  E.  Sandberg. 

Acting  Assistant  Director.  Western  Support 
Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  943.15  is  amended  by 
adding  a  new  paragraph  (j)  as  follows: 

§943.15    Approval  of  amendments  to  the 
Texas  regulatory  program. 

***** 

(j)  The  revisions  to  16  Texas 
Administrative  Code  11.221,  the  Coal 
Mining  Regulations  of  the  Railroad 
Commission  of  Texas,  as  submitted  on 
May  24, 1994,  and  as  further  revised  on 
October  6,  1994,  are  approved  effective 
March  27.  1995. 

Revisions  to  the  following  regulations 
are  approved: 

TCMR  778.1 16(m).  identification  of  interests 

and  compliance  information. 
TCMR  786.215(e)(1).  review  of  violations. 
TCMR  786.215(f).  patterns  of  willful 

violations. 
TCMR  786.216(1).  existing  paragraph  deleted. 
TCMR  786.216(1)  through  (o),  recodified  as  (i) 

through  (n). 
TCMR  786.225(f)(3)  and  (4).  Commission 

review  of  outstanding  permits:  remedial 

measures. 
TCMR  786.225(g).  (g)(1).  (g)(1)  (i)  through 

(iv).  rescission  procedures. 
TCMR  786.225(g)(2).  cessation  of  operations. 
TCMR  786.225(h).  recodification. 

3.  Section  943.16  is  amended  by 
removing  and  reserving  paragraphs  (c), 
(d).  (0,  (j).  and  (s).  and  adding 
paragraphs  (t)  and  (u)  to  read  as  follows: 

§  943. 1 6    Requried  program  amendments. 

***** 

(a)-(i)  (Reserved) 

***** 


(s)  (Reserved] 

(t)  By  September  25,  1995,  Texas  shall 
formally  propose  an  amendment  to 
OSM  for  TCMR  778.1 16(m)  to  require  a 
permit  application  to  include 
information  on  all  violations  of  any 
State  law,  rule,  or  regulation  that 
pertains  to  air  or  water  environmental 
protection,  not  just  those  violations  that 
were  enacted  pursuant  to  Federal  law. 
rule,  or  regulation. 

(u)  By  September  25.  1995,  Texas 
shall  formally  propose  an  amendment  to 
OSM  for  TCMR  788.225(g)(1)  or 
otherwise  revise  the  Texas  program  to 
require  that  the  Commission's  findings 
with  regard  to  the  permittee's  challenge 
of  the  Commission's  decision  to 
suspend  and  rescind  an  improvidently 
issued  permit  must  be  consistent  with 
the  provisions  of  the  Federal 
requirements  at  30  CFR  773.25. 

|FR  Doc.  95-7440  Filed  3-24-95;  8:45  am)    . 
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30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Utah  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  "Utah  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA,  30 
U.S.C.  1201  et  seq.].  Utah  proposed 
revisions  to  its  rules  pertaining  to  the 
confidentiality  of  coal  exploration 
information.  The  amendment  is 
intended  to  revise  the  Utah  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  March  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program  for  the  regulation  of  coal 
exploration  and  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands.  General 
background  information  on  the  Utah 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  conditions  of 
approval  of  the  Utah  program  can  be 
found  in  the  January  21.  1981,  Federal 


Register  (46  FR  5899).  Actions  taken 
subsequent  to  approval  of  the  Utah 
program  are  codified  at  30  CFR  944.15, 
944.16,  and  944.30. 

n.  Submission  of  Proposed  Amendment 

By  letter  dated  September  9, 1994. 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA  and 
the  Federal  regulations  at  30  CFR 
chapter  VII  (administrative  record  No. 
UT-971).  Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendment  at  30  CFR 
944.16(a)  (59  FR  35255,  35258-9,  July 
11,  1994).  The  provisions  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposed 
to  revise  were  at  Utah  Administrative 
Rule  (Utah  Admin.  R.)  645-203-200  and 
pertain  to  the  public  availability  and 
confidentiality  of  coal  exploration 
information. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
27,  1994,  Federal  Register  (59  FR 
49227),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(Administrative  Record  No.  UT-976). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
October  27.  1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
proposed  provisions  of  Utah's  rule. 
OSM  notified  Utah  of  the  concerns  by 
letter  dated  November  15, 1994 
(administrative  record  No.  UT-991). 
Utah  responded  in  a  letter  dated  January 
5,  1995,  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (Administrative  Record  No. 
UT-1003). 

Based  upon  the  revisions  of  and  the 
additional  explanatory  information  for 
the  proposed  amendment  submitted  by 
Utah.  OSM  reopened  the  public 
comment  period  in  the  January  24, 
1995,  Federal  Register  (60  FR  4581. 
Administrative  Record  No.  UT-1009). 
The  public  comment  period  ended 
February  8.  1995. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Utah  on  September  9, 

1994,  and  as  revised  by  it  and 
supplemented  with  additional 
explanatory  information  on  January  5, 

1995,  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 


Utah  Admin.  R.  645-203-200.  Public 
Availability  and  Confidentiality  of  Coal 
Exploration  Information 

In  response  to  the  required 
amendment  at  30  CFR  944.16(a)  Utah 
proposed  to  revise  its  coal  exploration 
rule  at  Utah  Admin.  R.  645-203-200 
concerning  the  obligation  of  the  State  to 
keep  information  submitted  with  a  coal 
exploration  permit  application 
confidential.  As  proposed,  the  rule 
would  provide  that — 

(Tjhe  Division  (of  Oil,  Gas  and  Mining] 
will  not  make  information  available  for 
public  inspection,  if  the  person  submitting  it 
requests  in  writing,  at  the  time  of  submission, 
that  it  not  be  disclosed  and  the  information 
concerns  trade  secrets  or  is  privileged 
commercial  or  financial  information  relating 
to  the  competitive  rights  of  the  persons 
intending  to  conduct  coal  exploration, 
(emphasis  added). 

Proposed  Utah  Admin.  R.  645-203- 
200  includes  two  confidentiality  criteria 
that  are  joined  by  the  word  "and."  The 
first  criteria  is  that  the  person 
submitting  the  information  request  that 
the  information  be  kept  confidential. 
The  second  criterion  is  that  the 
information  concern  trade  secrets  or 
other  privileged  commercial  or  financial 
information  relating  to  the  competitive 
rights  of  the  person  intending  to 
conduct  coal  exploration  operations. 
Both  criteria  must  be  satisfied  before 
Utah  would  keep  coal  exploration 
confidential.  Proposed  Utah  Admin.  R. 
645-203-200  contains  the  same 
confidentiality  requirements  as  are 
contained  in  the  counterpart  Federal 
regulation  at  30  CFR  772.15(b). 

However,  the  second  criterion  of 
proposed  Utah  Admin.  R.  645-203-200, 
which  requires  that  the  information  the 
applicant  wishes  to  remain  confidential 
must  concern  trade  secrets  or  other 
privileged  commercial  information,  is 
already  present  in  the  Utah  program  at 
existing  Utah  Admin.  R.  645-203-210. 
This  provision  of  the  Utah  program 
provides  that — 

lT]he  Division  will  keep  information 
confidential  if  it  concerns  trade  secrets  or  is 
privileged  commercial  or  financial 
information  which  relates  to  the  competitive 
rights  of  the  f>erson  intending  to  conduct  coal 
exploration. 

By  letter  dated  November  15,  1994, 
OSM  asked  Utah  to  clarify  what  effect, 
if  any,  the  similarity  between  these  two 
provisions  would  have  on  the 
implementation  of  Utah's  coal 
exploration  rules.  By  letter  dated 
January  5, 1995,  Utah  responded  that 
the  existing  rule  at  Utah  Admin.  R.  645- 
203-210  would  only  apply  in  situations 
where  the  first  criterion  of  Utah  Admin. 
R.  645-203-200  also  applied.  Under  this 


interpretation,  the  existing  provision  at 
Utah  Admin.  R.  645-203-210  is  simply 
extra  regulatory  language  that  is 
redundant  with  the  second  criterion  in 
proposed  Utah  Admin.  R.  645-203-200. 
This  redundant  language  does  not 
render  proposed  Utah  Admin.  R.  645- 
203-200  less  effective  than  the 
corresponding  Federal  regulation  at  30 
CFR  772.15(b). 

Because  proposed  Utah  Admin.  R. 
645-203-200  and  existing  Utah  Admin. 
R.  645-203-210,  concerning  the  public 
availability  and  confidentiality  of  coal 
exploration  information,  require  the 
same  criteria  in  determining  whether 
coal  exploration  information  is  to  be 
kept  confidential  and  provide  for  the 
same  responsibility  in  keeping  such 
information  confidential  as  does  30  CFR 
772.15(b),  the  Director  finds  that 
proposed  Utah  Admin.  R.  645-203-200 
is  no  less  effective  than  30  CFR 
772.15(b).  The  Director  approves  the 
proposed  rule  and  removes  the  required 
amendment  at  30  CFR  944.16(a). 

rv.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all  oral 
and  written  comments  on  the  proposed 
amendment  that  were  received  by  OSM. 
and  OSM's  responses  to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Utah  program. 

The  U.S.  Army  Corps  of  Engineers 
responded  on  October  12. 1994,  and 
January  31,  1995,  that  it  found  the 
changes  to  be  satisfactory 
(administrative  record  Nos.  UT-981  and 
UT-1018). 

By  memorandum  dated  October  26, 

1994,  the  U.S.  Fish  and  Wildlife  Service 
stated  that  it  had  reviewed  the  changes 
and  had  found  nothing  that  would  be 
detrimental  to  fish  and  wildlife 
resources  (administrative  record  No. 
UT-986). 

By  letter  dated  January  6, 1995,  the 
Mine  Safety  and  Health  Administration 
(MSHA)  stated  that  MSHA  personnel 
had  reviewed  the  amendment  and  that 
there  appeared  to  be  no  conflicts  with 
the  requirements  of  30  CFR  pertaining 
to  coal  mine  safety  and  health 
(administrative  record  No.  UT-1004). 

The  Bureau  of  Mines  responded  in  a 
telephone  conversation  on  January  18, 

1995,  that  it  had  no  comments  on  the 
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proposed  amendment  (administrative 
record  No.  UT-1007). 

3.  Envimnmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  None 
of  the  revisions  that  Utah  proposed  to 
make  in  its  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  OSM 
did  not  request  EPA's  concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(administrative  record  Nos.  UT-972  and 
UT-1008).  It  responded  on  September 
29,  1994,  and  February  1.  1995 
(administrative  record  Nos.  UT-975  and 
UT-1017),  that  it  had  no  comments  on 
the  amendment  and  that  it  believed 
there  would  be  no  impacts  to  water 
quality  standards  promulgated  under 
authority  of  the  Clean  Water  Act.  as 
amended  (33  U.S.C.  1251  et  seq.). 

4.  State  Historic  Preservation  Officer 
(SHPO) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO 
(administrative  record  Nos.  UT-972  and 
UT-1008).  The  SHPO  did  not  respond 
to  OSM's  requests. 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  Utah's  proposed 
amendment  as  submitted  on  September 
9,  1994,  and  as  revised  by  it  and 
supplemented  with  additional 
explanatory  information  on  January  5, 
1995. 

The  Director  approves  Utah  Admin. 
R.  645-203-200.  concerning  the 
confidentiality  of  coal  exploration 
information,  and  removes  30  CFR 
944.16(a),  which  required  Utah  to  revise 
this  rule.  The  Director  approves  the  rule 
as  proposed  by  Utah  with  the  provision 
that  it  be  fully  promulgated  in  identical 
form  to  the  rule  submitted  to  and 
reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  944,  codifying  decisions  concerning 
the  Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 


Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12886  (Regulatory  Planning  and 
Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  lustice  Reform)  and  has 
determined  that  this  rule  meets  the 
appUcable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  20.  1995. 
Charles  E.  Sandlierg. 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  944— UTAH 

1.  The  authority  citation  for  part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  paragraph  (cc)  to  read  as  follows: 

§  944.1 5    Approval  of  amendments  to  State 
regulatory  program. 

***** 

(cc)  Revisions  to  Utah  Admin.  R.  645- 
203-200.  confidentiality  of  coal 
exploration  information,  as  submitted  to 
OSM  on  September  9.  1994.  and  as 
revised  and  supplemented  with 
additional  explanatory  information  on 
January  5. 1995,  are  approved  effective 
March  27,  1995. 

§944.16    [Amended] 

3.  Section  944.16  is  amended  by 
removing  and  reserving  paragraph  (a). 
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SELECTIVE  SERVICE  SYSTEM 

32  CFR  Part  1690 

Selective  Service  Regulations;  Post 
Employment  Conflict  of  Interest 

AGENCY:  Selective  Service  System. 
ACTION:  FianI  rule. 

summary:  32  CFR  part  1690— Post 
Employment  Conflict  of  Interest  is  being 
removed  from  the  Code  of  Federal 
Regulations  because  it  has  been  made 
obsolete  by  the  revocation  of  5  CFR  part 
737  and  the  issuance  by  the  United 
States  Office  of  Government  Ethics  of  5 


CFR  part  2641— Post-Employment 
Conflict  of  Interest  Restrictions. 
EFFECTIVE  DATE:  March  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  N.  Williams,  General  Counsel, 
Selective  Service  System,  1515  Wilson 
Blvd.,  Arlington,  VA  22209-2425. 
Phone  (703) 235-2050. 

SUPPLEMENTARY  INFORMATION: 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
I  find  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  30-day  delay  in  effectiveness  as  to 
this  rule.  The  notice  and  delayed 
effective  date  are  being  waived  because 
the  removal  of  32  CFR  part  1690  is 
indicated  by  1  CFR  part  8  because  it  is 
obsolete. 

Executive  Order  12866 

In  promulgating  this  rule,  I  have 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  amendment 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  it  is  not  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

I  certify  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rulemaking  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  32  CFR  Part  1690 

Conflict  of  interests.  Government 
employees. 

Dated:  March  16, 1995. 
Gil  Coronado, 

Director  of  Selective  Service. 

PART  1690— {REMOVED  AND 
RESERVED] 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of 
Title  V,  sec.  501(a),  Pub.  L.  95-521,  as 
amended,  92  Stat.  1864;  and  sees.  1  and 
2.  Pub.  L.  96-28.  93  Stat.  76  (18  U.S.C. 
207):  and  5  CFR  part  737.  part  1690  is 
removed  and  reserved. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  186 

PP  1F3952,  PP  1F3985,  PP  2F4100.  and 
FAP  1H5607/R2120;  FRL-4945-8] 

RIN  207&-AB78 

Lamtxla-Cyhalothrin;  Pesticide 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  synthetic 
pyrethroid  lambda-cyhalothrin  in  or  on 
the  raw  agricultural  commodities 
(RACs)  tomatoes,  cabbage,  broccoli, 
head  lettuce,  dry  bulb  onion,  and  garlic 
and  in  or  on  the  processed  food/feed 
tomato  pomaces.  Zeneca,  Inc..  requested 
this  regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
insecticide. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  27.  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (PP  1F3952, 
PP  1F3985.  PP  2F4100.  and  FAP 
1H5607/R2120J.  may  be  submitted  to: 
Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
St.,  SW.,  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EX:  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca.  Product 
Manager  (PM)  13.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Second  Floor,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)-305-6100;  e-mail: 
LaRocca.George@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 


Registers  of  April  3. 1991  (56  FR  13642), 
December  13,  1991  (56  FR  65080),  and 
June  10,  1992  (57  FR  24644),  which 
announced  that  Zeneca,  Inc.,  (formerly 
ICI  Americas,  Inc.),  1800  Concord  Pike, 
Wihnington,  DE  19897,  had  submitted 
pesticide  petitions  (PPs)  1F3952, 
1F3985,  2F4100  and  food/feed  additive 
petition  (FAP)  1H5607  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  sections  408(d)  and  409(b) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(d)  and 
348(b),  establish  tolerances  for  residues 
of  the  insecticide  lambda-cyhalothrin 
[l-a-(S),3-2-a-(Z)j-(±)-cyano-(3- 
phenoxyphenyl)methyl  3-(2-chloro- 
3 ,3,3-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylatel  in  or 
on  the  raw  agricultural  commodities 
(RACs)  tomatoes  at  0.06  part  per  million 
(ppm);  cabbage  at  0.4  ppm;  broccoli  at 
0.4  ppm;  lettuce  (head)  firesh,  with 
wrapper  leaves  at  2.0  ppm;  lettuce 
(head)  fresh,  without  wrapper  leaves  at 
0.3  ppm;  dry  bulb  onions  and  garlic  at 
0.1  ppm;  tomato  pomaces  (wet)  at  0.6 
ppm;  and  tomato  pomaces  (dry)  at  4.0 
ppm.  EPA  considers  lettuce  with 
wrapper  leaves  as  the  raw  agricultural 
commodity  not  without  wrappwr  leaves. 
Therefore,  a  proposed  tolerance  of  2.0 
ppm  for  lettuce  (head)  is  the  correct 
commodity  definition  for  tolerance 
purposes. 

On  June  29, 1994,  Zeneca,  Inc., 
requested  that  certain  petitions  be 
amended  by  increasing  the  proposed 
tolerances  for  the  RAG  tomatoes  (PP 
1F3952)  to  0.1  and  by  deleting  the 
proposed  tolerance  on  wet  tomato 
pomace  (1H5607)  since  there  is  no 
distinction  between  wet  and  dry 
pomace,  and  increasing  the  proposed 
feed  additive  tolerance  to  6.0  ppm  for 
tomato  pomaces.  (See  the  Federal 
Register  of  August  24,  1994  (59  FR 
43580).) 

Currently,  tolerances  for  lambda- 
cyhalothrin  have  been  established  as 
combined  residues  of  parent  and  its 
epimer  without  expressing  the  chemical 
identification  of  the  epimer  since  an 
analytical  method  to  distinguish  parent 
from  epimer  was  not  available  at  the 
time.  There  are  now  validated  methods 
to  distinguish  parent  from  epimer,  and 
the  tolerances  will  now  be  expressed  as 
the  combined  residues  of  lambda- 
cyhalothrin  and  its  epimer.  In  addition, 
EPA  has  concluded  that  although  the 
Chemical  Abstract  Services  (CAS) 
names  for  lambda-cyhalothrin  and  its 
epimer  are  more  compact,  to  a  chemist 
the  structures  are  more  easily  derived 
from  the  lUPAC  names.  Therefore,  the 
lUPAC  nomenclature  will  replace  the 
CAS  names  in  this  and  future 
regulations  for  lambda-cyhalothrin.  The 
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correct  lUPAC  names  for  lambda- 
cyhalothrin  and  its  epimer  are  as 
follows:  Lambda-cyhalothrin,  a  1:1 
mixture  of  (S)-a-cyano-3- 
phenoxybenzyl-(Z)-(l/?.3/?)-3-(2-chloro- 
3,3.3-trifluoroprop-l-enyI)  -2.2- 
dimethylcyclopropanecarboxylate  and 
(/?)-a-cyano-3-phenoxybenzyl-{Z)- 
(lS.3S)-3-(2-chloro-3.3.3-trifluoroprop- 
l-enyi)-2,2- 

dimethylcyclopropanecarboxylate. 
Epimer  of  lambda-cyhalothrin.  a  1:1 
mixture  of  (S)-a-cyano-3- 
phenoxybenzyl-(Z)-(lS,3S)-3-(2-chloro- 
3,3,3-  trifluoroprop-l-enyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(R)-a  -cyano-3-phenoxybenzyl-(Z)- 
(l/?.3i?)-3-(2-chloro-3,3,3-trifIuoroprop- 
l-enyI)-2,2- 
dimethylcyclopropanecarboxylate. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1.  A  metabolism  study  in  rats 
demonstrated  that  distribution  patterns 
and  excretion  rates  in  multiple  oral  dose 
studies  are  similar  to  single-dose 
studies.  Accumulation  of  unchanged 
compound  in  fat  upon  chronic 
administration.  Otherwise,  rapidly 
metabolized  and  excreted. 

2.  A  12-month  feeding  study  in  dogs 
fed  dose  (by  capsule)  levels  of  0,  0.1, 
0.5,  3.5  milligrams(mg)/kilogram  (kg)/ 
day  with  a  no-observed-effect  level 
(NOEL)  of  0.1  mg/kg/day.  The  lowest- 
observed-effect-level  (LOEL)  for  this 
study  is  established  at  0.5  mg/kg/day 
based  upon  clinical  signs  of 
neurotoxicity  ataxia,  muscle  tremors, 
convulsions. 

3.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  5,  10,  and 
15  mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  Developmental  NOEL  is 
greater  than  15  mg/kg/day.  Maternal 
NOEL  and  LOEL  are  established  at  10 
and  15  mg/kg/day,  respectively. 
Reduced  body  weight  and  food 
consumption  were  observed  during  the 
dosing  period. 

4.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  3, 10, 
and  30  mg/kg/day  with  no 
developmental  toxicity  observed  under 
the  conditions  of  the  study.  The 
maternal  NOEL  and  LOEL  are 
established  at  10  and  30  mg/kg/day, 
respectively  (decreased  body  weight 
gain  was  observed  during  the  dosing 
period).  The  developmental  NOEL  is  30 
mg/kg/day  (highest  dose  tested). 

5.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  0,  10, 
30,  and  100  ppm  with  no  developmental 
toxicity  observed  at  100  ppm,  highest 


dose  tested.  The  maternal  NOEL  and 
LOEL  for  the  study  are  established  at  30 
(1.5  mg/kg/day)  and  100  ppm  (5  mg/kg/ 
day),  respectively,  based  upon 
decreased  parental  body  weight  gain. 
The  reproductive  NOEL  and  LOEL  are 
established  at  30  (1.5  mg/kg/day)  and 
100  ppm  (5  mg/kg/day),  respectively, 
based  on  decreased  pup  weight  gain 
during  weaning. 

6.  A  24-montn  chronic  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0,  10,  50,  and  250  ppm.  The 
NOEL  was  established  at  50  ppm  and 
LOEL  at  250  ppm.  Reduced  body  weight 
gain  was  observed  at  250  ppm  in  both 
sexes  throughout  the  study.  The  animals 
could  have  tolerated  higher  dose  levels; 
however,  the  Agency  considered  the 
high  dose  to  be  approaching  an 
adequate  dose  for  a  negative 
carcinogenicity  study.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

7.  A  carcinogenicity  study  in  mice  fed 
dose  levels  of  0,  20. 100,  or  500  ppm  (0. 
3,  15,  or  75  mg/kg/day)  in  the  diet  for 

2  years.  A  systemic  NOEL  was 
established  at  100  ppm  and  systemic 
LOEL  at  500  ppm  based  on  decreased 
body  weight  gain  in  males  throughout 
the  study  at  500  ppm.  The  Agency  has 
determined  that  the  chemical  was  not 
tested  at  a  sufficiently  high  dose  level 
for  carcinogenicity  testing  in  female 
mice.  In  addition,  due  to  an  equivocal 
finding  for  mammary  tumors  in  females 
(1/52.  0/52,  7/52,  6/52),  the  Agency 
classified  the  chemical  as  a  Group  D 
carcinogen. 

8.  The  following  genotoxicity  tests 
were  negative:  a  gene  mutation  assay 
(Ames),  a  chromosomal  aberration  study 
in  rodents,  an  in  vito  cytogenetics  assay, 
and  a  gene  mutation  study  in 
Lymphoma  cells. 

The  acceptable  Reference  Dose  (RfD) 
based  on  a  NOEL  of  0.1  mg/kg/body 
weight/day  from  the  chronic  dog  study 
and  a  safety  factor  of  100  is  0.001  mg/ 
kg/body  weight/day.  A  chronic  dietary 
exposure/risk  assessment  has  been 
performed  for  lambda-cyhalothrin  using 
the  above  RfD.  Available  information  on 
anticipated  residues  and  percent  crop 
treated  was  incorporated  into  the 
analysis  to  estimate  the  Anticipated 
Residue  Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance  level  residues.  The  ARC  from 
established  tolerances  and  the  current 
and  pending  actions  are  estimated  to  be 
0.000192  mg/kg/bwt/day  and  utilize 
19.24  per  cent  of  the  RfD  for  the  U.S. 
population.  The  ARC  for  children,  aged 
1  to  6  years  old.  and  nonnursing  infants 
(subgroups  most  highly  exposed) 
utilizes  32  and  58  percent  of  the  RfD, 


respectively-  Generally  speaking,  the 
Agency  has  no  cause  for  concern  if 
anticipated  residues  contribution  for  all 
published  and  proposed  tolerances  is 
less  than  the  RfD. 

The  metabolism  of  the  chemical  in 
plants  and  livestock  is  adequately 
understood  for  this  use.  Any  secondary 
residues  occurring  in  meat  and  meat  by 
products  will  be  covered  by  the  existing 
tolerances.  There  is  no  reasonable 
expectation  of  finite  residues  in  poultry 
commodities;  therefore,  no  tolerances 
are  necessary  at  this  time. 

An  adequate  analytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement  purposes.  The  enforcdment 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration  for 
publication  in  the  Pesticide  Analytical 
Manual,  Vol.  II  (PAM  II).  Because  of  the 
long  lead  time  for  publication  of  the 
method  in  PAM  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  any  one  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Divisions  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1132,  CM 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington  VA  22202.  (703)-305-5232. 

The  Agency  issued  a  conditional 
registration  for  lambda-cyhalothrin  for 
use  on  cotton  with  an  expiration  date  of 
August  30,  1990  (see  the  Federal 
Register  of  May  24,  1988  (53  FR  18558)). 
The  conditional  registration  was 
subsequently  amended  and  extended  to 
November  15,  1996  ((see  the  Federal 
Register  of  February  22,  1995  (60  FR 
9783)).  The  registrations  were  amended 
and  extended  to  allow  time  for 
submission  and  evaluation  of  additional 
environmental  effects  data.  In  order  to 
evaluate  the  effects  of  the  synthetic 
pyrethroids  on  fish  and  aquatic 
organisms  and  its  fate  in  the 
environment,  additional  data  were 
required  to  be  collected  and  submitted 
during  the  period  of  conditional 
registration.  Such  requirements 
included  a  sediment  bioavailability  and 
toxicity  study  and  a  small-plot  runoff 
study  that  must  be  submitted  to  the 
Agency  by  July  1,  1996.  Due  to  the 
conditional  status  of  the  registration, 
tolerances  have  been  established  for 
lambda-cyhalothrin  on  a  temporary 
basis  (until  November  15,  1997)  on 
cottonseed,  meat,  fat  and  meat- 
byproducts  of  hogs,  horses,  cattle,  goats, 
sheep  and  milk  to  cover  residues 
expected  to  be  present  from  use  during 
the  period  of  conditional  registration. 


To  be  consistent  with  the  conditional 
registration  status  of  lambda-cyhalothrin 
on  cotton  the  Agency  is  establishing 
these  tolerances  with  an  expiration  date 
of  November  15,  1997. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  The 
pesticide  is  considered  useful  for  the 
purposes  which  it  is  sought,  and  the 
pesticide  is  considered  capable  of 
achieving  the  intended  physical  or 
technical  effect.  Based  on  the 
information  and  data  considered,  the 
Agency  has  determined  that  the 
tolerances  for  the  RACs  will  protect  the 
public  health  and  are  in  accordance 
with  the  terms  of  the  proposed  food 
additive  tolerance  for  tomato  pomaces 
and  will  be  safe.  Therefore,  tolerances 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f).  the  order  defines 


"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi-om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  21.  1995. 

Stephen  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Progmms. 

Therefore,  chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  tJ.S.C.  346a  and  371. 

b.  By  revising  §  180.438,  to  read  as 


Lambda-cyhalothrin,  a  1:1  mixture  of 
(S)-a-cyano-3-phenoxybenzyl-(Z)- 
(li?,3/?)-3-(2-chloro-3,3.3-trinuoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
(i?)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3,3,3-tri'fluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
its  epimer  expressed  as  epimer  of 
lambda-cyhalothrin,  a  1:1  mixture  of 
(S)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3.3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
(i?)-a-cyano-3-  phenoxybenzyl-(Z)- 

(li?,3/?)-3-(2-chloro-3,3,3-trinuoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate,  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Broccoli  0.4 

Cat>t>age  0.4 

Cattle,  tat  0.02 

Cattle,  meat  ^i 

Cattle,  mbyp jOI 

Cottonseed Oj05 

Dry  bulb  onion  QA 

Garlic 0.1 

Goats,  fat  0.02 

Goats,  meat  ^i 

Goats,  mbyp  .01 

Hogs,  fat  .01 

Hogs,  meat  .01 

Hogs,  mbyp .01 

Horses,  fat  0.02 

Horses,  meat  .01 

Horses,  mbyp .01 

Lettuce,  head  2.0 

MilMat  (reflecting  0.01  ppm  in 

wfx)le  milk)  0.25 

Sheep,  fat  0.02 

Sheep,  meat  „ .01 

Sheep,  mbyp .01 

Tomatoes  0.1 


follows: 

§180.438    Lambda-cyhalothrin;  tolerances 
for  residues. 

Tolerances  to  expire  on  November  15, 
1997,  are  established  for  the  combined 
residues  of  the  pyrethroid  lambda- 
cyhalothrin  and  its  epimer  expressed  as: 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §  186.3765,  to  read 
as  follows: 

§  186.3765  Lambda-cyhalothrin. 

A  tolerance  to  expire  on  November 
15,  1997.  of  6.0  parts  per  million  is 
established  for  residues  of  the 
insecticide  lambda-cyhalothrin  and  its 
epimer  expressed  as:  Lambda- 
cyhalothrin,  a  1:1  mixture  of  (S)-a- 
cyano-3-phenoxybenzyl-(Z)-(l/?,3/?)-3- 
(2-chloro-3,3,3  trinuoroprop-l-enyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
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(fl)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3.3.3trinuoroprop- 
l-enylj-  2.2- 

dimethylcyclopropanecarboxylale  and 
its  epimer,  a  1:1  mixture  of  (S)-a-cyano- 
.^-phenoxybenzyl-(Z)-(lS.3S)-3-(2- 
chloro-3.3,3  trinuoroprop-1-enyl)-  2,2- 
dimethylcyclopropanecarboxylate  and 
(/?)-a-cyano-  3-phenoxybenzyl-(Zl- 
(lfl.3fl)-3-(2-chioro-3.3.3  trinuoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  in 
tomato  pomace  (dry.  wet)  resulting  from 
application  of  the  insecticide  to 
tomatoes. 

!FR  Doc.  95-7586  Filed  3-23-9^;  11:47  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2.  80,  and  97 

[ET  Docket  No.  93-40;  FCC  95-113] 

Allocation  of  the  219-220  MHz  Band 
for  Use  by  the  Amateur  Radio  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  this  Report  and  Order 
(Order),  the  Commission  establishes 
regulations  for  amateur  point-to-point 
fixed  digital  message  forwarding 
systems,  including  intercity  packet 
backbone  networks.  This  action 
provides  the  Amateur  Radio  Service  use 
of  the  219-220  MHz  band  on  a 
secondary  basis. 
EFFECTIVE  DATE:  April  26.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  Derenge,  (202)  776-1621, 
Office  of  Engineering  and  Technology, 
Federal  Communications  Commission, 
Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  March  14,  1995,  and  released 
March  17, 1995.  A  Summary  of  the 
Notice  of  Proposed  Rule  Making 
initiating  this  proceeding  may  be  found 
at  58  FR  17180  (April  1, 1993).  This 
action  will  not  add  to  or  decrease  the 
public  reporting  burden.  The  full  text  of 
the  Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplication 
contractor,  International  Transcription 
Services,  Inc.,  (202)  857-3800,  2100  M 
Street  NW..  Suite  140.  Washington.  DC 
20037. 


Summary  of  Order 

The  Order  adopts  rules  that  include  a 
spectrum  allocation  on  a  secondary 
basis,  safeguards  to  protect  other 
services  from  interference,  and  technical 
standards  for  amateur  operations  in  the 
219-220  MHz  band.  This  action  is 
expected  to  provide  spectrum  to  the 
amateur  radio  service  for  point-to-point 
fixed  digital  message  forwarding 
systems,  including  intercity  packet 
backbone  networks.  The  spectrum  is 
needed  to  alleviate  frequency 
congestion  that  amateurs  are 
experiencing  in  certain  areas  of  the 
country  in  the  222-225  MHz  band  and 
to  facilitate  establishment  of  regional 
and  nationwide  backbone  networks  for 
amateur  packet  communications.  These 
networks  could  also  be  used  for 
emergency  preparedness  and  national 
defense  communications.  Amateur  may 
also  use  this  spectrum  to  develop  and 
experiment  with  new  technologies  to 
further  the  radio  art.  Additionally,  the 
rules  adopted  should  prevent  harmful 
interference  to  the  primary  services  on 
and  adjacent  to  the  219-220  MHz  band. 

2.  Specifically,  in  the  Order  the 
Commission  allocated  ten  100  kilohertz 
channels  from  219  MHz  to  220  MHz. 
Amateur  operations  at  219-220  MHz  are 
authorized  to  operate  at  powers  up  to  50 
watts  (PEP)  without  data  rate 
limitations.  This  band  is  restricted  to 
amateurs  holding  Technician  or  higher 
class  licenses. 

3.  The  secondary  status  of  the 
allocation  prohibits  amateur  operations 
from  causing  interference  to  primary 
services.  However,  it  does  not  protect 
secondary  amateur  operations  from 
interference.  The  Order  also  protects 
Automated  Maritime 
Telecommunications  Service  (AMTS)  by 
requiring  amateurs  to  notify  AMTS 
licenses  30  days  prior  to  initiation  of 
operations  if  the  amateur  operation  is 
within  640  kilometers  of  an  AMTS  base 
station.  Additionally,  amateur  stations 
within  80  kilometers  of  an  AMTS  base 
station  must  obtain  written  approval 
from  the  AMTS  licensee  prior  to 
operating  in  the  219-220  MHz  band. 

4.  Amateurs  wishing  to  utilize  the 
219-220  MHz  band  must  notify  the 
American  Radio  Relay  League  (ARRL) 
30  days  prior  to  institution  of  operation. 
The  ARRL  will  maintain  a  database  of 
all  amateur  and  AMTS  operations  in  the 
219-220  MHz  band.  Therefore,  the 
ARRL  database  would  serve  as  a 
nationwide  point  of  contact  to  provide 
coordination  information  and  to  aid  in 
investigation  of  interference  problems, 
in  the  unlikely  event  such  problems 
occur.  Amateur  operators  are 


encouraged  to  seek  coordination 
assistance  from  a  local  amateur 
coordinator. 

5.  Ordering  Clauses.  Accordingly,  it  is 
ordered,  that  the  American  Radio  R^lay 
League,  Inc.  is  designated  as  the 
national  contact  point  for  all  amateur 
operations  in  the  219-220  MHz  band 
and  is  responsible  for  maintaming  a 
database  of  all  amateur  operations  in  the 
219-220  MHz  band  as  well  as  any  other 
primary  service  operating  in  that  band. 

6.  Further,  it  is  ordered,  that  Parts  2, 
80.  and  97  of  the  Commission's  rules 
ARE  AMENDED  as  specified  below, 
effective  April  26.  1995.  This  action  is 
taken  pursuant  to  Sections  4(i),  7(a). 
302.  303(c),  303(f).  303(g),  303(r),  and 
307  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  Sections  154(i), 
157(a),  302,  303(c).  303(f),  303(g),  and 
303(r). 

List  of  Subjects 

47  CFR  Part  2 

Radio. 
47  CFR  Part  80 

Radio,  Vessels. 
47  CFR  Part  97 

Radio,  Civil  defense.  Reporting  and 
recordkeeping  requirements. 
Volunteers. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Amendatory  Text 

Parts  2,  80,  and  97  of  chapter  I  of  title 
47  of  the  Code  of  Federal  Regulation  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 

AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  part  2 
continues  to  read: 

Authority:  Sec.4,  302,  303,  and  307  of  the 
Communications  Act  of  1934,  as  amended. 
47  U.S.C.  Sections  154,  302,  303,  and  307, 
unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  In  the  216-220  MHz  band,  columns 
4  through  6  in  the  United  States  table 
are  revised: 

b.  Non-Government  footnote  NG152  is 
added: 

§  2.106    Table  of  Frequency  Allocations. 
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International  tat)le 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 

Region 3 — alloca- 

Government 

Nor>-government 

Special-use 

tion  MHz 

tion  MHz 

tion  MHz 

Rule  part(g) 

Allocation  MHz 

Allocation  MHz 

frequencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

• 

• 

t 

• 

• 

216-220  MARI- 
TIME MOBILE. 
Aeronautical-Mo- 
t)ile.  Fixed.  Land 
MotNle.  Radio- 
location. 

627.  US210, 
US229.  US274, 

• 

216-220  MARI- 
TIME MOBILE. 
Aeronautical-Mo- 
bile. Fixed.  Land 
Mobile. 

627.  US210, 
US229.  US274, 

MARITIME  (80). 
Private  Land 
Mobile  (90).  Per- 
sonal Radio 
Service  (95). 
Amateur  (97). 

• 

• 

• 

• 

US317,  G2. 

US317,  NG152. 

• 

• 

• 

Non-Govemment  (NG)  Footnotes 

***** 

NG152    The  band  219-220  MHz  is 
also  allocated  to  the  amateur  service  on 
a  secondary  basis  for  stations 
participating,  as  forwarding  stations,  in 
point-to-point  fixed  digital  message 
forwarding  systems,  including  intercity 
packet  backbone  networks. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sec.  4,  303,  48  Stat.  1066,  1082, 
as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105.  as  amended;  47 
U.S.C.  151-155.  301-609;  3  UST  3450.  3  UST 
4726. 12  UST  2377. 

2.  Section  80.385  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 


§  80.385    Frequencies  for  automated 
systems. 

***** 

(a)  •   *    • 

(3)  Channels  in  the  219-220  MHz 
band  are  also  used  on  a  secondary,  non- 
interference basis  by  amateur  stations 
participating  in  digital  message 
forwarding  systems.  Amateur  stations 
may  not  cause  harmful  interference  to 
AMTS  operations  and  must  accept  any 
harmful  interference  ft'om  AMTS 
operation.  Amateur  stations  within  80 
km  (50  miles)  of  an  AMTS  coast  station 
must  obtain  written  approval  from  the 
AMTS  licensee  prior  to  operating  in  the 
219-220  MHz  band.  Amateur  stations 
within  640  km  (398  miles)  of  an  AMTS 
coast  station  must  notify  the  AMTS 
licensee  in  vsriting  at  least  30  days  prior 
to  initiation  of  operations  in  the  219- 
220  MHz  band.  All  amateur  stations 
must  notify  the  American  Radio  Relay 
League  in  writing  at  least  30  days  prior 
to  initiation  of  operations  in  the  219- 
220  MHz  band  (ARRL.  ?25  Main  St.. 
Newington,  CT  06111-1494). 


PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C.  154.  303.  Interpret  or 
apply  48  Stat.  1064-1068.  1081-1105,  as 
amended;  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

2.  Section  97.201(b)  is  revised  to  read 
as  follows: 

§97.201     Auxiliary  station. 


(b)  An  auxiliary  station  may  transmit 
only  on  the  1.25  m  and  shorter 
wavelength  bands,  except  the  219-220 
MHz,  222.000-222.150  MHz,  431^33 
MHz,  and  435-438  MHz  segments. 
•         •         *         •         • 

3.  Section  97.301(a)  is  amended  by 
revising  the  third  entry  in  the  VHF 
Wavelength  band  to  read  as  follows: 

§  97.301     Auttiorized  frequency  t>ands. 


(a) 


Wavelength  band 


VHF 


ITU  region 

1 

MHz 


ITU  region 
2 

MHz 


ITU  region 
3 

MHz 


Sharing  re- 
quirements 
see  §97.303 
(paragraph) 


1.25  m 
Do 


219-220     (a),  (e). 

222-225     (a). 


4.  Section  97.303(e)  is  added  to  read 
as  follows: 

§  97.303    Frequency  sharing  requirements. 


(e)  In  the  1.25  m  band: 


(1)  Use  of  the  219-220  MHz  segment 
is  limited  to  amateur  stations 
participating,  as  forwarding  stations,  in 
point-to-point  fixed  digital  message 
forwarding  syscems,  including  intercity 
packet  backbone  networks.  It  is  not 
available  for  other  purposes. 


(2)  No  amateur  station  transmitting  in 
the  219-220  MHz  segment  shall  cause 
harmful  interference  to,  nor  is  protected 
from  interference  due  to  operation  of 
Automated  Maritime 
Telecommunications  Systems  (AMTS), 
television  broadcasting  on  channels  11 
and  13.  Interactive  Video  and  Data 


UMI 
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Service  systems.  Land  Mobile  Services 
systems,  or  any  other  service  having  a 
primary  allocation  in  or  adjacent  to  the 
band. 

(3)  No  amateur  station  may  transmit 
in  the  219-220  MHz  segment  unless  the 
licensee  has  given  written  notification 
of  the  station's  specific  geographic 
location  for  such  transmissions  in  order 
to  be  incorporated  into  a  data  base  that 
has  been  made  available  to  the  public. 
The  notification  must  be  given  at  least 
30  days  prior  to  making  such 
transmissions.  The  notification  must  be 
given  to:  The  American  Radio  Relay, 
Inc.,  225  Main  Street,  Newington,  CT 
06111-1494. 


(4}  No  amateur  station  may  transmit 
in  the  219-220  MHz  segment  from  a 
location  that  is  within  640  km  of  an 
AMTS  Coast  Station  unless  the  amateur 
station  licensee  has  given  written 
notification  of  the  station's  specific 
geographic  location  for  such 
transmi.ssions  to  the  AMTS  licensee. 
The  notification  must  be  given  at  least 
30  days  prior  to  making  such 
transmissions.  AMTS  Coast  Station 
locations  may  be  obtained  either  from: 
The  American  Radio  Relay,  Inc.,  225 

Main  Street.  Newington,  CT  06111- 

1494 
or 
Interactive  Systems,  Inc..  Suite  1103, 

1601  North  Kent  Street.  Arlington.  VA 


22209.  Fax:  (703)  812-8275,  Phone 
(703) 812-8270. 

(5)  No  amateur  station  may  transmit 
in  the  219-220  MHz  segment  from  a 
location  that  is  within  80  km  of  an 
AMTS  Coast  Station  unless  the  amateur 
station  licensee  holds  written  approval 
from  that  AMTS  licensee. 
***** 

5.  The  table  in  Section  97.305(c)  is 
amended  by  revising  the  third  entry  in 
the  VHP  wavelength  band  to  read  as 
follows: 

§  97.305    Auttioiized  emission  types. 

***** 

(O*  *  • 


Wavelength  band 


Frequencies 


Emission  types 
auttxxized 


Standards  see  §  97.307(f).  para- 
graph 


1^5  m 219-220  MHz  Data  (13). 

Oo    222-225  MHz  MCW.  phone,  image.  RTTY.  data,     (2),  (6),  (8). 

test. 


6.  Section  97.307(f)(13)  is  added  to 
read  as  follows: 

§97.307    Emission  standards. 

***** 

(0*  *  * 

(13)  A  data  emission  using  an 
unspecified  digital  code  under  the 
limitations  listed  in  §  97.309(b)  also  may 
be  transmitted.  The  authorized 
bandwidth  is  100  kHz. 

7.  Section  97.313(h)  is  added  to  read 
as  follows: 

§  97.313    Transmitter  power  standards. 

*         *         •         «         • 

(h)  No  station  may  transmit  with  a 
transmitter  power  exceeding  50  W  PEP 
on  the  219-220  MHz  segment  of  the 
1.25  m  band. 

|FR  Doc.  95-7296  Filed  3-24-95:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  91-221,  FCC  95-97] 

Broadcast  Services;  Television  Station 
Ownership 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  eliminates 
two  of  its  television  network  rules,  the 
"network  station  ownership"  rule,  and 
the  "secondary  affiliation"  rule.  This 
action  is  taken  because  a  review  of  the 
record  in  this  proceeding  indicates  that 


changes  in  the  television  marketplace 
have  rendered  these  rules  obsolete. 
Thus,  the  action  is  taken  to  ensure  that 
the  Commission's  rules  are  as  current 
and  effective  as  possible. 
EFFECTIVE  DATE:  April  26.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Bring.  Mass  Media  Bureau.  (202) 
739-0770.  or  Roger  Holberg.  Mass 
Media  Bureau.  (202)  776-1653. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order  in  MM 
Docket  No.  91-221.  FCC  95-97.  adopted 
March  7. 1995,  and  released  March  7, 
1995.  The  complete  text  of  this  Report 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  Street.  N.W.. 
Washington.  D.C..  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800.  2100  M 
Street.  N.W..  Suite  140,  Washington, 
DC.  20037. 

Synopsis  of  the  Report  and  Order 

1.  The  Commission  eliminates  two  of 
its  network  rules.  47  CFR  §  73.658(0.  the 
"network  station  ownership"  rule,  and 
§  73.658(1),  the  "secondary  affiliation" 
rule.  The  network  station  ownership 
rule  prohibits  network  ownership  of 
television  broadcast  stations  in  markets 
that  have  so  few  stations,  or  stations  of 
such  unequal  desirability  that 
"competition  would  be  substantially 
restrained"  by  permitting  network 
ownership.  The  secondary  affiliation 


rule  limits  secondary  network 
affiliations  in  markets  where  two 
stations  have  affiliated  with  two  of  the 
three  "traditional"  networks,  and  there 
is  at  least  one  independent  station  with 
comparable  facilities.  In  these 
circumstances,  §  73.658(1)  requires  a 
third  network  seeking  an  affiliate  in  the 
market  to  offer  its  programming  first  to 
the  independent  station. 

2.  The  Notice  of  Inquiry  in  this 
proceeding  (56  FR  40847,  August  16, 
1991)  sought  comment  on  the 
implications  of  the  growth  of 
competition  in  the  video  marketplace 
for  the  Commission's  regulatory 
policies.  The  Notice  of  Proposed  Rule 
Making  in  this  proceeding  (57  FR  28163. 
June  24.  1992)  sought  comments  on 
several  long-standing  structural  rules 
that  have  governed  the  television 
industry,  proposed  alternative  means  of 
lessening  the  regulatory  burden  on  the 
television  broadcasting  industry,  and 
proposed  repeal  of  the  dual  network 
nile  47  CFR  73.658(g),  the  network 
station  ownership  rule,  and  the 
secondary  affiliation  rule.  Based  on  the 
record  in  this  proceeding,  this  Report 
and  Order  eliminated  the  network 
station  ownership  rule  and  the 
secondary  affiliation  rule. 

3.  The  network  station  ownership  rule 
was  intended  to  increase  the  availability 
of  programming  to  viewers,  prevent 
domination  of  smaller  markets  by 
networks,  and  encourage  the  creation 
and  growth  of  new  networks  by 
preventing  existing  networks  from 


"bottling  up"  the  best  faciUties.  The  rule 
was  first  applied  to  television  in  1946 
when  there  were  only  six  television 
stations  in  the  United  States.  The 
Commission  finds  that  because  of  the 
growth  in  the  number  of  television 
stations  and  in  network  programming 
made  available  by  cable  and  satellite 
home  dishes,  the  network  station 
ownership  rule  is  no  longer  necessary  to 
increase  the  availability  of  video 
programming  to  viewers  or  further  the 
creation  of  new  networks.  Therefore,  the 
Commission  eliminates  §  73.658(f)  of  its 
rules. 

4.  The  secondary  affiliation  rule  was 
adopted  by  the  Commission  in  1971  (36 
FR  6507,  April  16. 1971)  in  order  to 
promote  development  of  UHF  television 
stations.  While  commenters  were 
divided  as  to  the  continued  need  for  the 
secondary  affiliation  rule,  the 
Commission  is  persuaded  that,  due  to 
improvements  to  UHF  reception  and  the 
increased  availability  of  programming, 
this  rule  is  no  longer  needed  to  ensure 
the  availability  of  competitive 
programming  to  unaffiliated  stations. 
The  Commission  thus  eliminates 
§73.658(1)  of  its  rules. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  the 
Commission  believes  that  this  action 
will  eliminate  rules  no  longer  required 
by  the  public  interest  in  view  of  changes 
in  the  video  marketplace  since  their 
adoption.  Additionally,  their 
elimination  will  make  over-the-air 
television  better  able  to  compete  in  the 
current,  and  future,  video  environment. 
The  complete  Final  Regulatory 
Flexibility  Act  Statement  may  be  found 
following  paragraph  26  of  the  full  text 
of  this  Report  and  Order. 

Ordering  Clauses 

6.  It  Is  Therefore  Ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  Sections  154(i)  and 
303(r).  Part  73  of  the  Commission's 
Rules.  47  CFR  part  73,  is  amended  as  set 
forth  below. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commissien. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Revisions 

Part  73  of  Title  47  of  the  U.S.  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  7^-RADK)  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334. 

§73.658    [Amended] 

2.  Section  73.658  is  amended  by 
removing  and  reserving  paragraphs  (f) 
and  (I). 

|FR  Doc.  95-7441  Filed  3-24-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  235 

Defense  Federal  Acquisition 
Regulation  Supplement;  Research  and 
Development  Streamlined  Contracting 
Procedures — Test 

AGENCIES:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense  is 

amending  the  Defense  Federal 

Acquisition  Regulation  Supplement 

(DFARS)  to  revise  its  streamlined 

research  and  development  contracting 

procedures  test. 

EFFECTIVE  DATE:  March  21,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

R.G.  Layser,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  streamlined  research  and 
development  contracting  procedures 
test  is  the  result  of  a  1987  Defense 
Science  Board  summer  group 
recommendation.  The  Lab  Ctemo 
Contracting  Subgroup  of  the  Lab  Demo 
project  proposed  a  streamlined 
procedure  for  solicitation  and  a 
standard  format  for  award  of  R&D 
contracts  in  support  of  military 
department  laboratories. 

"The  streamlined  contracting 
procedures  consist  of  a  solicitation 
published  in  the  Commerce  Business 
Daily  (CBD);  terms  and  conditions 
incorporated  by  reference;  a 
supplemental  package,  if  necessary, 
which  is  mailed  to  all  interested  parties 
who  provide  address  information.  The 
statement  of  work  may  be  published  in 
the  CBD  with  the  solicitation  summary 
or  may  be  included  in  a  supplemental 
package.  The  use  of  a  standard  contract 
is  intended  to  make  the  contracting 
process  easier  on  industry,  because 
offerors  can  expect  all  DoD  laboratories 
to  use  the  same  contract  format. 

The  Department  of  Defense  published 
a  final  rule  on  October  18.  1994  (59  FR 


52442)  after  receiving  public  comments 
on  the  proposed  rule.  This  final  rule 
revises  the  previous  final  rule  as  a  result 
of  changes  found  necessary  during 
initial  implementation  of  the  Test. 

This  final  rule  revises  the  list  of 
contracting  offices  approved  to 
participate  in  the  test  of  235.7002(a)(2); 
the  data  collection  requirements 
235.7003(d)(9):  and  the  clauses  and 
provisions  included  in  the  exhibit  at 
235.7006(d).  The  rule  adds  the  clauses 
at  •(1.168)252.223-7006,  Prohibition  on 
Disposal  of  Toxic  and  Hazardous 
Materials,  and  *(I.169)252.249.7002, 
Notification  of  Program  Termination  or 
Reduction;  deletes  •(K.24)252.226- 
7000.  Notice  of  Historically  Black 
College  or  University  and  Minority 
Institution  Set  Aside,  to  correct  a 
duplication;  and  adds  an  asterisk  (*)  to 
(L.19)52.237-l,  Site  Visit,  to  designate 
that  this  provision  is  for  use  as 
prescribed  in  the  FAR. 

In  addition.  Test  Oversight  Committee 
members  may  now  authorize,  for  their 
respective  agencies,  on  a  one  time  only 
basis,  the  use  of  FAR  and  DFARS 
provisions  and  clauses  or  approved 
nonstandard  provisions  and  clauses  that 
are  not  in  the  research  and  development 
streamlined  contracting  format  at 
235.7006(d). 

A.  Regulatory  Flexibility  Act 

The  rule  does  not  constitute  a 
significant  DFARS  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  comment  is 
not  required. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  new  recordkeeping, 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Fart  235 

Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  part  235  is 
amended  as  follows: 

1.  The  authority  citation  for  part  23.'5 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


UMI 


15690         Federal  Register  /  Vol.  60.  No.  58  /  Monday,  March  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  ^ol.  60.  No.  58  /  Monday,  March  27.  1995  /  Rules- and  Regulations         15691 


PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

235.70     Re3«arch  and  development 
Streamlined  contracting  procedures — tast 

2.  Section  235.7002  is  amended  by 
revising  paragraph  (a)  (2)  to  read  as 
follows: 

235.7002  ApplicabUlty. 
(a)  •  •  ' 

(2)  Navy:  Naval  Research  Laboratory 
contracting  office;  Naval  Surface 
Warface  Center  contracting  offices  when 
contracting  for  the  Carderock,  Crane, 
Dahlgren,  Indian  Head  and  Port 
Hueneme  divisions;  Naval  Undersea 
Warfare  Center  contracting  office. 
•        *        •        •        • 

3.  Section  235.7003  is  amended  by 
adding  paragraph  (d)  (9)  to  read  as 
follows: 

235.7003  Reporting  requlrsments. 

***** 

(d)  •  •  • 

(9)  At  a  minimum  any  request  for 
modification  of  the  research  and 
development  streamlined  coi  tract ing 
format  or  procedures,  and  any  request 
for  one  time  only  use  of  FAK  and 
DFARS  provisions  and  clauses  and 
nonstandard  provisions  and  clauses 
approved  for  agency  use,  that  are  not  in 
the  research  and  development 
streamlined  contracting  format  at 
235.7006  must  include  the  information 
required  by  201.402(3)  (i)  through  (ix). 

235.7004-1    [Ammided] 

4.  Section  235.7004-1  is  amended  by 
revising  in  paragraph  (b)  the  reference 
"235.7006(c)  (A.l)"  to  read 
"235.7006(d)  (A.l)." 

235.7004-2    [Amended] 

5.  Section  235.7004-2  is  amended  by 
revising  in  paragraph  (b)  the  reference 
"235.7006(c)  (A.l)"  to  read 
"235.7006(d)  (A.l)." 

235.7004-3    [AmendMl] 

6.  Section  235.7004-3  is  amended  by 
revising  in  paragraph  (c)  the  reference 
"235.7006(c)"  to  read  "235.7006(d)." 

7.  Section  235.7006  is  amended  by 
revising  in  the  first  sentence  of 
paragraph  (a)  the  reference  "paragraph 
(c)"  to  read  "paragraph  (d),"  by  revising 
in  the  last  sentence  of  paragraph  (a)  the 
reference  "(See  235.7006(c)  (A.l)  (v))" 
to  read  "(See  235.7006(d)  (A.l)  (v));"  by 
redesignating  paragraph  (c)  as  paragraph 
(d);  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

235.7006    Tlie  research  and  development 
streamlined  contracting  format 


(c)  Test  Oversight  Committee 
members  may  authorize  for  their 
respective  agencies,  on  a  one  time  only 
basis,  the  use  of  FAR  and  DFARS 
provisions  and  clauses,  and 
nonstandard  provisions  and  clauses 
approved  for  agency  use,  that  are  not  in 
the  research  and  development 
streamlined  contracting  format  at 
235.7006.  Any  other  modification  of  the 
research  and  development  streamlined 
contracting  format  or  prot:edures 
requires  approval  of  the  Director  of 
Defense  Procurement.  Each  Test 
Oversight  Committee  member  shall 
ensure  that  the  supporting  data  is 
accurate  and  complete. 
•        *        *         •        • 

8.  Section  235.7008.  Exhibit-Research 
and  Development  Streamlined 
Contracting  Format,  is  amended  by 
adding  two  contract  clauses  at  the  end 
of  the  listing  at  Part  II,  Section  I;  by 
removing  and  reserving  "K.24"  in  the 
listing  at  Part  IV,  Section  K;  by  revising 
"(L.15)",  "(L.18)"  and  by  revising 
"(L.19)"  in  Part  IV,  Section  L;  and  by 
revising  the  introductory  text  at  Part  IV, 
Section  M  to  read  as  follows: 

Exhibit-Research  and  Development 
Streamlined  Contracting  Format 

***** 

Part  n— Contract  Clauses 

Section  I,  Contract  Clauses 

(1)  Federal  Acquisition  Regulation  clauses. 

***** 

•(1.167)  •  *  • 
•(1.168)     252.223-7006    Prohibition  on 

Disposal  of  Toxic  and  Hazardous 

Materials 
•(1.169)     252.249-7002     NotiHcation  of 

Program  Termination  or  Reduction 


Part  rv — Representations  and  Instructions 

Section  K,  Representations.  Certifications 
and  Other  Statements  of  Offerors  or  Quoters 

•  •         •         •         • 

•(K.24)    (Reserved) 

•  •         *         •         • 

Section  L.  Instructions.  Conditions,  and 
Notices  to  Offerors  or  Quoters 

***** 

(L.15)    52.216-1    Type  of  Contract  (See 
235.7006(d)(B.l)) 

***** 

(L.18)    52.233-2    Service  of  Protest  (See 

235.7006(d)(A.l)(xvii)) 
(•1(L.19)     52.237-1     Site  Visit 


Section  M,  Evaluation  Factors  for  Award 

Use  of  the  standard  evaluation  factors  is 
preferred.  If  the  standard  evaluation  factors 
are  modified  in  any  way,  the  modifications 
must  be  clearly  expressed  so  that  the  result 
is  unambiguous.  Additions  to  and  deletions 
from  the  contents  of  this  Section  M  must  be 


clearly  annotated  in  the  solicitation  summary 
(see  235.70O6(d)(A.l)(vii).) 

***** 

[FR  Doc.  95-7429  Filed  3-24-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  8»-26;  Notice  06] 

RIN2127-AF31 

Federal  Motor  Vehicle  Safety  Standard; 
Convex  Cross  View  Mirrors  on  School 
Buses 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT.  ■ 
ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule.  NHTSA 
amends  the  safety  standard  on  rearview 
mirrors  to  reduce  the  duplication  of  the 
views  provided  by  System  B  mirrors, 
which  provide  a  view  of  test  cylinders 
in  the  area  around  the  front  of  a  school 
bus  and  near  the  rear  wheels,  and 
System  A  mirrors,  which  provide  a  view 
of  the  area  beneath  the  System  A 
mirrors,  along  both  sides  of  the  bus  and 
to  the  rear  of  the  bus.  The  System  B 
mirrors  must  also  provide  a  view  of  the 
ground  that  overlaps  with  the  view  of 
the  ground  provided  by  System  A 
mirrors.  As  a  result  of  this  final  rule,  the 
System  A  mirrors  will  no  longer  be 
required  to  provide  a  view  of  the  ground 
forward  of  the  rear  wheels. 

The  effect  of  this  final  rule  is  that 
manufacturers  will  no  longer  have  to 
install  either  an  additional  convex 
mirror,  which  creates  a  larger  blind  spot 
for  the  driver,  or  replace  the  existing 
convex  mirror  with  a  highly  curved 
convex  mirror  that  produces  more 
distorted  images. 

This  final  rule  is  issued  in  response 
to  a  petition  for  rulemaking  from  Blue 
Bird  Body  Company. 
DATES:  This  final  rule  is  effective  April 
26,  1995.  Petitions  for  reconsideration  of 
this  final  rule  must  be  received  not  later 
than  April  26, 1995. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  final  rule  should  refer  to  the 
docket  and  notice  number  cited  in  the 
heading  of  this  final  rule  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  It  is  requested,  but  not 
required,  that  10  copies  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Hott.  Office  of  Vehicle  Safety 


Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590.  Mr. 
Hott's  phone  number  is  (202)  366-0247. 

SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  Ill, 
Rearview  mirrors.  (Std.  No.  Ill) 
.specifies  requirements  for  the 
performance  and  location  of  rearview 
mirrors  on  motor  vehicles.  Std.  No.  Ill 
is  intended  to  reduce  the  number  of 
deaths  and  injuries  that  would 
otherwise  occur  if  the  driver  of  a  motor 
vehicle  did  not  have  a  clear  and 
reasonably  unobstructed  view  of  the 
area  around  the  vehicle,  especially  to 
the  side  and  rear  of  the  vehicle.  With 
respect  to  a  school  bus,  Std.  No.  Ill 
seeks  to  ensure  that  the  driver  is 
provided  with  an  adequate  view  of  the 
area  around  his  or  her  vehicle, 
especially  when  stopped.  This  reduces 
the  risk  of  the  bus  striking  students  as 
they  board  or  leave  the  bus. 

Among  other  requirements,  Std.  No. 
Ill  specifies  that  each  school  bus  shall 
have  two  outside  rearview  mirror 
systems  on  each  side.  System  A  consists 
of  two  sets  of  mirrors  mounted  adjacent 
to  the  driver,  one  set  on  the  left  side  of 
the  bus  and  the  other  on  the  right  side. 
Each  set  includes  a  flat  driving  mirror 
of  unit  magnification  and  typically  a 
convex  driving  mirror.  The  System  A 
mirror  system  (the  driving  mirrors)  must 
provide,  among  other  things,  a  view  of 
the  area  of  ground,  beginning  with  the 
ground  beneath  the  System  A  mirrors 
and  extending  at  least  200  feet  rearward. 
System  B  consists  of  convex  cross  view 
mirrors  that  are  mounted  ahead  of  the 
driver  for  spotting  students  when  they 
are  near  the  front  of  the  bus  and  as  they 
board  or  leave  the  bus.  To  the  extent 
that  a  seated  driver  cannot  directly  see 
test  barrels  or  cylinders  in  specified 
locations  around  the  front  of  the  bus 
and  12  feet  outboard  of  the  rear  wheels, 
the  System  B  mirrors  must  provide 
views  of  the  tops  of  those  cylinders.  To 
ensure  that  there  is  no  blind  spot 
between  the  views  provided  by  the  two 
mirrors  systems,  the  System  B  mirrors 
must  also  provide  a  view  of  the  ground 
that  overlaps  with  the  view  of  the 
ground  provided  by  the  System  A 
mirror  system.  As  a  practical  matter, 
this  requirement  results  in  the  System  B 
mirrors  at  least  partially  duplicating  the 
view  provided  by  the  System  A  mirrors 
of  the  area  of  ground  extending  from  the 
ground  beneath  the  System  A  mirrors  to 
the  ground  adjacent  to  the  rear  wheels 
of  the  bus. 

Blue  Bird  Petition  for  Rulemaking 

Blue  Bird  Body  Company  (Blue  Bird) 
petitioned  the  agency  to  amend  Std.  No. 


Ill  by  changing  the  field-of-view 
requirements  for  System  A  mirrors.  Blue 
Bird  stated  that  to  comply  with  the 
requirement  to  provide  a  view  beneath 
the  system  A  mirrors,  the  System  A 
mirrors  on  each  side  of  the  bus  must 
consist  of  a  flat  (unit  magnification) 
mirror  plus  either  a  small  radius  of 
curvature  convex  mirror  or  two  convex 
mirrors.  Blue  Bird  argued  that  either 
approach  would  be  impracticable  and 
inconsistent  with  motor  vehicle  safety. 
According  to  the  petitioner,  a  small 
radius  of  curvature  mirror  would 
provide  unreasonably  small  and 
distorted  images  that  would  make  the 
mirror  unsafe  for  a  driver  to  use  while 
driving.  To  avoid  the  problem  of  small 
and  distorted  images.  Blue  Bird  stated 
that  any  convex  mirror  that  is  part  of 
System  A  should  have  a  radius  of 
curvature  of  at  least  35  inches.  The 
petitioner  said  that  adding  a  second 
convex  mirror  would  create  a  larger 
blind  spot  in  the  direct  line  of  sight  of 
the  driver  past  the  location  of  the 
System  A  mirrors. 

Blue  Bird  stated  that  the  current 
requirement  for  System  A  mirrors  was 
inconsistent  with  previous  agency 
statements  about  problems  associated 
with  using  highly  convex  (i.e.,  small 
radius)  mirrors  for  driving.  Blue  Bird 
further  stated  that  nothing  in  the  NPRM 
that  led  to  the  final  rule  establishing  the 
requirements  for  System  A  mirrors 
implies  that  there  is  a  need  for  those 
mirrors  to  provide  a  view  of  the  area 
directly  below  them.  Blue  Bird  asked 
the  agency  to  immediately  amend 
S9.2(b)(l)  and  S9.2(b)(2)  to  specify  that 
System  A  mirrors  (on  each  side  of  the 
bus)  need  only  provide  views  of  the  area 
of  the  ground  that  extends  rearward 
from  the  test  cylinders  near  the  rear 
wheels  to  a  distance  not  less  than  200 
feet  measured  rearward  from  the  rear 
surface  of  the  mirrors.  If  the 
requirements  were  so  amended,  the 
System  A  mirrors  would  no  longer  be 
required  to  provide  a  view  of  the  area 
of  ground  that  extends  from  the  ground 
below  the  mirrors  to  the  cylinders  by 
the  rear  wheels.  This  would  enable 
school  bus  manufacturers  to  comply 
with  the  requirements  by  providing  a 
fiat  mirror  and  a  single  convex  mirror 
whose  curvature  would  be  large  enough 
so  that  it  would  not  distort  the  images 
in  the  manner  described  by  Blue  Bird. 

At  a  meeting  with  NHTSA  personnel. 
Blue  Bird  further  stated  that  the 
installation  and  use  of  a  driving  mirror 
with  a  small  radius  of  curvature  may 
result  in  unsafe  driving  practices  since 
it  distorts  image  size  and  shape.  The 
distortions  makes  it  difficult  for  a  bus 
driver  to  judge  the  distance  between  his 
or  her  bus  and  following  vehicles  when 


the  driver  is  attempting  to  change  Uues. 
Blue  Bird  alleged  that  a  small  radius  of 
curvature  mirror  provides  images  o' 
oncoming  vehicles  that  are  initially  ver> 
small  and  difficult  to  recognize  but  then 
very  quickly  become  much  larger  and 
greatly  distorted  as  the  vehicles 
approach  the  mirror. 

Notice  of  Proposed  Rulemaking 

On  July  11,  1994  (59  FR  35300). 
NHTSA  published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  Std.  No. 
Ill  so  that  System  A  mirrors  on  school 
buses  would  no  longer  be  required  to 
provide  a  view  of  the  area  of  ground 
extending  from  the  ground  directly 
beneath  the  System  A  mirrors  to  the  test 
cylinders  by  the  bus's  rear  wheels.  The 
agency  issued  this  NPRM  because  it  was 
concerned  about  the  safety  effects  of  the 
additional  or  overly  small  radius  of 
curvature  convex  mirrors  used  in 
System  A  to  provide  a  view  of  the 
ground  beneath  the  System  A  mirrors. 

NHTSA  expressed  concern  that  the 
current  requirement  may  compromise 
safety  because  using  a  small  radius  of 
curvature  convex  mirror  would  make  it 
more  difficult  for  the  driver  to  use  the 
System  A  mirrors  as  driving  mirrors 
because  the  distorted  image  from  the- 
convex  mirror  could  cause  confusion 
about  the  actual  distance  of  approaching 
vehicles.  The  agency  tentatively 
concluded  that  using  two  larger  radius 
of  curvature  convex  mirrors  would 
reduce  the  driver's  direct  line  of  sight  as 
the  result  of  creating  a  larger  blind  spot 
in  the  vicinity  of  the  System  A  mirrors. 
The  agency  tentatively  concluded 
further  that  these  visual  problems 
resulting  from  requiring  both  systems  to 
provide  a  view  of  the  ground  directly 
beneath  the  system  A  mirrors  outweigh 
the  safety  benefits  of  that  particular 
overlapping  view. 

The  agency  also  stated  its  belief  that 
the  proposed  amendment  would  not 
adversely  affect  pedestrian  safety 
because  System  B  mirrors  would  still  be 
required  to  provide  a  view  of  the  ground 
directly  below  the  System  A  mirrors,  as 
well  as  the  areas  alongside  the  bus  to 
the  rear  wheels.  Further,  the  two 
systems  would  still  be  required  to 
provide  overlapping  views  of  the 
■ground,  although  not  at  a  location  so  far 
forward  as  the  area  beneath  the  System 
A  mirrors. 

In  an  attempt  to  obtain  more  detailed 
information  about  the  extent  and 
significance  of  the  potential  safety 
problems,  NHTSA  posed  the  following 
questions:  To  what  extent  does  adding 
a  second  convex  mirror  to  either  set  of 
System  A  mirrors  increase  the  blind 
spot  created  for  a  driver  attempting  to 
look  past  the  System  A  mirrors?  How 
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significant  a  safety  problem  i.s  caused  by 
the  increase  in  the  blind  spot:  How 
significant  a  safety  problem  is  caused  by 
the  driver's  inability,  while  driving  a 
bus.  to  use  all  of  the  mirrors  in  a  set  of 
System  A  mirrors  that  includes  a  convex 
mirror  with  a  radius  of  curvature  less 
than  35  inches?  If  a  manufacturer  added 
a  second  convex  mirror  to  a  System  A 
mirror  system,  couldn't  the  driver  use 
the  preexisting  high  radius  of  curvature 
mirror  as  the  driving  mirror? 

Blue  Bird  had  asked  NHTSA  to 
"immediately  issue"  its  requested 
change  to  the  standard.  In  tne  NPRM. 
NHTSA  discussed  why  it  was  required 
to  issue  a  proposal  before  deciding  to 
adopt  the  requested  change. 

Public  Comments  and  NHTSA 
Response 

In  response  to  the  NPRM.  NHTSA 
received  a  total  of  five  comments.  Three 
comments  were  from  school  bus 
manufacturers;  Blue  Bird.  Mid  Bus,  Inc. 
and  Thomas  Built  Buses.  The  Florida 
Department  of  Education  and  the 
National  Truck  Equipment  Association 
also  submitted  comments.  All 
commenters  supported  the  proposed 
changes.  None  of  the  commenters 
provided  any  detailed  information  about 
the  extent  or  significance  of  tlie 
potential  safety  problems. 

In  support  of  the  proposed  changes. 
Mid  Bus  stated  that  when  the  bus  is 
loading  or  unloading,  the  required 
System  A  view  of  the  ground  between 
the  surface  of  the  mirror  and  the  rear 
wheels  and  the  System  B  miivDr  view 
are  redundant.  Mid  Bus  noted  that 
System  B  mirrors  provide  the  driver 
with  a  view  of  all  the  blind  si)ot8  around 
the  bus  and  in  front  of  the  rear  wheels. 

Since  there  were  no  opposing 
comments.  NHTSA  adopts,  without 
changes,  the  proposed  regulatory  text 
for  the  reasons  staled  in  the  NPRM  and 
this  notice. 

Besides  supporting  the  proposed 
changes  to  Std.  No.  Ill,  Blue  Bird 
recommended  that  the  standard  be 
amended  to  prohibit  convex  mirrors 
with  radii  of  curvatures  less  nan  35 
inches  as  System  A  mirrors  on  school 
buses,  if  use  of  low  radii  of  curvature 
convex  mirrors  would  compromise 
safety.  In  its  petition  for  rulemaking. 
Blue  Bird  had  argued  that  convex 
mirrors  with  radii  of  curvature  less  than 
35  inches  would  provide  unreasonably 
small  and  distorted  images,  causing 
problems  if  the  school  bus  driver  were 
to  look  at  the  convex  mirror  while  the 
bus  was  in  motion. 

NHTSA  is  not  adopting  Blue  Bird's 
recommendation.  NHTSA  believes  this 
final  rule's  changes  to  the  System  A 
mirror  system  will  have  the  practical 


effect  that  Blue  Bird  seeks  in  requesting 
an  outright  prohibition.  As  a  result  of 
this  final  rule's  changes  to  the  System 
A  mirror  requirements,  it  will  not  be 
necessary  for  school  bus  manufacturers 
to  place  convex  mirrors  with  small  radii 
of  curvature  on  System  A  mirrors. 
However,  as  is  presently  the  case  for 
drivers  of  trucks,  multipurpose 
passenger  vehicles  and  non-school 
buses,  the  decision  whether  to  put  on  or 
use  small  radii  of  curvature  convex 
mirrors  will  be  left  up  to  school  bus 
manufacturers  and  school  bus  drivers. 
The  agency  believes  that  sufficiently 
trained  and  experienced  drivers,  such  as 
those  that  drive  commercial  trucks,  can 
adjust  to  and  safely  use  the  more  convex 
mirrors. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  was  not  reviewed 
under  E.0. 12866.  "Regulatory  Planning 
and  Review."  NHTSA  has  considered 
the  impact  of  this  rulemaking  action 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  believes  that  a 
full  regulatory  evaluation  is  not  required 
because  the  rule  will  have  only  minimal 
economic  impacts.  The  final  rule  will 
not  result  in  any  cost  savings  or  cost 
increases  for  manufacturers  that  have 
been  complying  with  the  requirements 
by  providing  a  flat  mirror  and  a  single 
small  radius  of  curvature  convex  mirror 
since  that  convex  mirror  will  be 
replaced  by  a  larger  radius  of  curvature 
mirror.  The  final  rule  will  resuh  in 
slight  cost  savings  for  manufacturers 
that  have  been  complying  by  providing 
a  flat  mirror  and  two  convex  mirrors. 
Under  this  final  rule,  those 
manufacturers  will  now  be  able  to 
delete  one  of  the  convex  mirrors. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
School  bus  manufacturers  are  generally 
not  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Small  governmental  units  and 
small  organizations  are  generally 
affected  by  amendments  to  the  Federal 
motor  vehicle  safety  standards  as 
purchasers  of  new  school  buses. 
However,  any  impact  on  small  entities 
from  this  action  will  be  minimal  since 
this  final  rule  makes  a  minimal  change 
that  will  not  impose  additional  costs. 
Accordingly,  the  agency  has  determined 


that  preparation  of  a  regulatory 
flexibility  analysis  is  unnecessary. 

C.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
section  30103.  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  State  may  not  adopt  or  maintain 
a  safety  standard  applicable  to  the  same 
aspect  of  p)erformance  which  is  not 
identical  to  the  Federal  standard,  except 
to  the  extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  section 
30161  sets  forth  a  procedure  for  judicial 
review  of  final  rules  establishing, 
amending  or  revoking  Federal  motor 
vehicle  safety  standards.  That  section 
does  not  require  submission  of  a 
petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing.  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.30111.30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  In  §571.111.  S9.2  is  revised  to  read 
as  follows: 

§  571 .1 11     Rearvlew  Mirrors. 

S9.2    System  A  shall  be  located  with 
stable  supports  so  that  the  portion  of  the 
system  on  the  bus's  left  side,  and  the 
portion  on  its  right  side,  each: 

(a)  Includes  at  least  one  mirror  of  unit 
magnification  with  not  less  than  322.60 
square  centimeters  (50  square  inches)  of 
reflective  surface;  and 
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(b)  Includes  one  or  more  mirrors 
which  together  provide,  at  the  driver's 
eye  location,  a  view  of: 

(1)  For  the  mirror  system  on  the  right 
side  of  the  bus,  the  entire  top  surface  of 
cylinder  N  in  Figure  2.  and  that  area  of 
the  ground  which  extends  rearward 
from  cylinder  N  to  a  point  not  less  than 
60.93  meters  (200  feet)  from  the  mirror 
surface. 

(2)  For  the  mirror  system  on  the  left 
side  of  the  bus.  the  entire  top  surface  of 
cylinder  M  in  Figure  2,  and  that  area  of 
the  ground  which  extends  rearward 
from  cylinder  M  to  a  point  not  less  than 
60.93  meters  (200  feet)  from  the  mirror 
surface. 
***** 

Issued  on;  March  20, 1995. 
Ricardo  Martinez, 

Administrator. 

|FR  Doc.  95-7348  Filed  3-24-95;  8:45  am] 

BILLING  CODE  4910-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Determination  To 
Retain  the  Threatened  Status  for  the 
Coastal  California  Gnatcatcher  Under 
the  Endangered  Species  Act 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  determination. 

summary:  The  Fish  and  Wildlife  Service 
(Service),  announces  a  determination 
affirming  its  earlier  conclusion  (March 
30.  1993;  58  FR  16742)  that  the  coastal 
California  gnatcatcher  [Polioptila 
californica  californica],  a  small, 
insectivorous  songbird,  is  a  distinct 
subspecies  and,  thus,  meets  the 
definition  of  a  "species"  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  In  addition,  the  Service 
affirms  its  earlier  conclusion  (58  FR 
16742)  that  the  southern  limit  of  this 
subspecies  extends  to  about  30°  north 
latitude  near  the  vicinity  of  El  Rosario, 
Baja  California,  Mexico.  Based  on  these 
determinations,  the  Service  concludes 
that  its  March  30.  1993.  decision  that 
the  coastal  California  gnatcatcher  is  a 
threatened  species  was  correct.  Federal 
protection  for  the  coastal  California 
gnatcatcher  is  thus  continued. 
EFFECTIVE  DATE:  March  23,  1995. 
ADDRESSES:  The  complete 
administrative  records  and  files  for  this 
determination  and  all  related  rule 
promulgations  and  notices  are  available 
for  inspection,  by  appointment,  during 


normal  business  hours  at  the  Fish  and 
Wildlife  Service  Carlsbad  Field  Office, 
2730  Loker  Avenue  West,  Carlsbad. 
California  92008. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gail  C.  Kobetich,  Field  Supervisor,  at 
the  above  address  (telephone  619/431- 
9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  coastal  California  gnatcatcher 
(Polioptila  californica  californica),  a 
subspecies  of  the  California  gnatcatcher, 
is  a  small,  long-tailed  member  of  the 
thrush  family  Muscicapidae.  The 
subspecies  is  restricted  to  California  and 
Baja  California.  Mexico,  and  is  an 
obligate  resident  of  coastal  sage  scrub, 
which  is  one  of  the  most  depleted 
habitat  types  in  the  United  States  (58  FR 
16742).  "The  plumage  color  of  the 
species  is  dark  blue-gray  above  and 
grayish-white  below.  The  tail  is  mostly 
black  above  and  below.  This  subsjsecies 
is  distinguished  from  the  other 
subspecies  by  its  darker  body  plumage, 
less  extensive  white  on  tail  feathers 
(rectrices  5  and  6).  and  longer  tail 
(Atwood  1991).  The  male  has  a 
distinctive  black  cap  that  is  absent 
during  the  winter.  Both  sexes  have  a 
distinctive  white  eye-ring.  Vocalizations 
of  this  species  include  a  call  consisting 
of  a  rising  and  falling  series  of  three 
kitten-like  mew  notes  (National 
Geographic  Society  1983). 

The  California  gnatcatcher  was 
originally  described  as  a  distinct  species 
{Polioptila  californica)  by  Brewster 
(1881)  based  on  specimens  collected  by 
Stephens  in  1878.  Later  taxonomic 
treatments  (e.g..  Coues  1903  and 
Chapman  1903)  reflected  Brewster's 
(1881)  conclusions.  Grinnell  (1926). 
however,  later  concluded  that  the 
species  was  a  form  of  the  black-tailed 
gnatcatcher  [Polioptila  melanura), 
which  inhabits  the  Sonoran  and 
Chihuahuan  Deserts  of  the  southwestern 
United  States  and  northwestern  Mexico. 
Subsequent  scientific  publications 
(American  Ornithologists'  Union  1931, 
Grinnell  and  Miller  1944.  Friedmann 
1957.  American  Ornithologists'  Union 
1957)  adhered  to  the  species  limits  as 
defined  by  Grinnell  (1926).  Three 
subspecies  of  the  black-tailed 
gnatcatcher  were  recognized  for 
southwestern  California  and  western 
Baja  California,  Mexico:  P.  m. 
californica  (ranging  from  Los  Angeles 
County,  California  (formerly  northward 
to  Ventura  County),  south  to  about  30° 
north  latitude  in  Baja  California, 
Mexico),  P.  m.  pontilis  (resident  in 
central  Baja  California),  and  P.  m. 
margaritae  (ranging  from  about  27° 


north  latitude  south  to  the  Cape  region 
of  Baja  California)  (American 
Ornithologists'  Union  1957). 

Based  on  identified  differences  in 
ecology  and  behavior  that  were 
elucidated  as  a  result  of  specimen  study 
and  statistical  analysis,  Atwood  (1988) 
proposed  that  Polioptila  californica  was 
specifically  distinct  from  P.  melanura. 
This  finding  was  subsequently  formally 
adopted  by  the  American 
Ornithologists'  Union  Committee  on 
Classification  and  Nomenclature 
(American  Ornithologists'  Union  1989). 
thus  affirming  Brewster's  (1881)  original 
teixonomic  placement  with  respect  to 
species.  The  American  Ornithologists' 
Union  1989  publication  did  not  address 
subspecies  other  than  to  refer  the  reader 
to  the  American  Ornithologists'  Union 
1957  checklist  of  North  American  birds. 

The  coastal  California  gnatcatcher. 
Polioptila  californica  {=melanura) 
californica.  has  been  recognized  as  a 
distinct  race  or  subspecies  since 
Grinnell's  (1926)  publication  (e.g.. 
American  Ornithologists'  Union  1931. 
Grinnell  and  Miller  1944,  Friedmann 
1957.  American  Ornithologists'  Union 
1957,  Garrett  and  Dunn  1981,  Unitt 
1984.  Phillips  1991.  Atwood  1991).  As 
indicated  above,  this  subspecies  occurs 
from  Los  Angeles  County  (and. 
formerly,  Ventura  County)  south  to 
about  30°  north  latitude  in  Baja 
California.  Mexico.  Although  Atwood 
(1988)  proposed  merging  P.  californica 
californica  with  a  more  southerly 
subspecies  of  P.  californica,  he  later 
(1991)  retracted  this  conclusion. 

On  March  30.  1993.  the  Service 
published  a  final  rule  determining  the 
coastal  California  gnatcatcher  (Polioptila 
californica  californica)  to  be  a 
threatened  species  (58  FR  16741).  In 
making  this  determination,  the  Service 
relied,  in  part,  on  taxonomic  studies 
conducted  by  Dr.  )onathan  Atwood  of 
the  Manomet  Bird  Observatory.  As  is 
standard  practice  in  the  scientific 
community,  the  Service  did  not  request, 
nor  was  it  offered,  the  data  collected 
and  utilized  by  Atwood  in  reaching  his 
conclusions.  Instead,  the  Service  cited 
the  conclusions  presented  by  Atwood  in 
a  peer  reviewed,  published  scientific 
article  pertaining  to  the  subspecific 
taxonomy  of  the  California  gnatcatcher 
(Atwood  1991). 

The  Endangered  Species  Committee 
of  the  Building  Industry  Association  of 
Southern  California  and  other  plaintiffs 
subsequently  filed  a  suit  challenging  the 
listing  on  several  grounds.  In  a 
Memorandum  Opinion  and  Order  filed 
in  the  United  States  District  Court  for 
the  District  of  Columbia  on  May  2,  1994. 
the  Court  vacated  the  listing 
determination,  holding  that  the 


UMI 


15694         Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  58  /  Monday.  March  27,  1995  /  Rules  and  Regulations         15695 


Secretary  of  Interior  (Secretary)  should 
have  made  available  the  underlying  data 
that  formed  the  basis  of  the  Atwood 
(1988)  report  in  light  of  the  controversy 
surrounding  inconsistent  conclusions 
reached  by  Atwood  in  his  1988  and 
1991  studies. 

Following  the  Court's  decision. 
Atwood  released  his  data  to  the  Service. 
These  data  were,  in  turn,  made  available 
to  the  public  for  review  and  comment 
on  June  2. 1994  (59  FR  28508).  By  order 
of  June  16,  1994,  the  Court  reinstated 
threatened  status  for  the  coastal 
California  gnatcatcher  pending  a 
determination  by  the  Secretary  whether 
the  listing  should  be  revised  or  revoked 
in  light  of  his  review  of  the  subject  data 
and  public  comments  received  during 
public  comment  periods.  This  notice 
constitutes  the  Service's  determination 
in  response  to  the  Court's  June  16. 1994, 
order. 

Summary  of  Comments  and 
Recommendations 

A  proposed  rule  to  list  the  gnatcatcher 
as  endangered  was  published  on 
September  17,  1991  (56  FR  47053). 
Public  comments  were  solicited  and  two 
public  hearings  were  held  on  the 
proposed  rule.  Notification  of  the 
hearings  was  published  in  the  Federal 
Register  on  February  7,  1992  (57  FR 
4747).  A  legal  notice  announcing  the 
hearings  and  inviting  general  public 
comment  on  the  proposal  was  also 
published  on  February  7, 1992  in  the 
Los  Angeles  Daily  News.  Los  Angeles 
Times,  Riverside  Press-Enterprise,  and 
the  San  Diego  Union-Tribune.  Public 
hearings  were  conducted  in  Anaheim. 
CaHfomia.  on  February  25.  1992,  and  in 
San  Diego,  California,  on  February  27, 
1992.  A  notice  of  extension  and 
reopening  of  the  comment  period  for  30 
days  to  obtain  additional  information  on 
gnatcatcher  taxonomy  was  published  on 
September  22, 1992  (57  FR  43688).  On 
February  11, 1993,  the  Service 
published  a  notice  announcing  the 
reopening  of  the  public  comment  period 
on  the  proposed  rule  for  20  days  and  the 
availability  of  a  report  prepared  by 
Service  taxonomists  on  the  taxonomic 
validity  of  P.  c.  califomica  (58  FR  8032). 
On  March  30,  1993,  the  Service 
published  a  final  rule  determining  the 
coastal  California  gnatcatcher  to  be  a 
threatened  species  (58  FR  16741).  That 
same  day,  a  proposed  special  rule 
pursuant  to  section  4(d)  of  the  Act  was 
published  (58  FR  16758).  The  final 
special  rule  was  published  on  December 
10.  1993  (58  FR  65088). 

Following  the  Court's  Order  of  May  2. 
1994.  and  receipt  of  Atwood's  data,  the 
Service  announced  the  availability  of 
these  data  and  the  opening  of  a  public 


comment  period  on  June  2,  1994  (58  FR 
28508).  Atwood's  data  were  sent  to  15 
parties  upon  request.  With  the  approval 
of  the  Court,  the  public  comment  period 
was  extended  to  December  1. 1994  (59 
FR  53628).  to  allow  the  public 
additional  time  to  receive  and  then 
comment  upon  the  raw  data  and 
methodology  utilized  by  Atwood. 

During  this  6-month  public  comment 
period.  Dr.  William  Link  and  Mr.  Grey 
Pendleton  of  the  National  Biological 
Service.  Department  of  the  Interior 
(E)epartment),  conducted  a  new  and 
independent  analysis  of  Atwood's  data 
(Link  and  Pendleton  in  litt.  1994).  To 
assure  that  the  Service  utilizes  the  best 
scientific  information  available  in  the 
implementing  the  Act.  it  is  policy  (59 
FR  34270)  to  seek  independent  review 
of  the  scientific  basis  for  listing  and 
recovery  actions.  Consistent  with  this 
policy,  the  Service  solicited  comments 
on  the  National  Biological  Service 
document  and  all  other  public 
comments  received  by  Etecember  1, 
1994,  from  the  general  public,  including 
scientists  with  an  expertise  in  avian 
taxonomy.  A  new  30-day  public 
comment  period  (59  FR  66509)  was 
opened  on  December  27,  1994,  to  allow 
the  public  to  review  and  comment  on 
these  documents.  This  final  comment 
period  closed  on  January  26,  1995. 

A  total  of  31  comments  pertaining  to 
either  (1)  Atwood's  data,  methodology, 
or  results,  or  (2)  thp  taxonomy  of  the 
gnatcatcher  was  received  during  the 
final  two  comment  periods.  This  total 
includes  21  comments  received  prior  to 
December  1, 1994,  and  an  additional  10 
comments  received  during  the  final 
comment  period.  Included  among  the 
comments  were  three  new,  independent 
analyses  of  Atwood's  data.  After  a 
review  and  consideration  of  all  such 
comments,  five  relevant  issues  have 
been  identified  and  are  discussed 
below.  The  five  issues  encompass  all 
substantive  comments  pertaining 
specifically  to  Atwood's  data,  analyses, 
and  conclusions  regarding  the  taxonomy 
and  geographic  range  of  the  coastal 
CaUfomia  gnatcatcher. 

Issue  1 :  Several  commenters  noted 
that  Atwood's  apparent  discarding  of 
raw  data  precludes  an  appropriate 
analysis  of  his  conclusions.  One 
commenter  in  particular  was  disturbed 
that  "Atwood  no  longer  has  the  raw  data 
used  in  his  original  analyses."  Another 
commenter  noted  that  Atwood  admitted 
to  discarding  computer  programs  used 
in  the  analysis  of  the  data  subsequently 
analyzed  and  reported  in  his  1991 
publication.  Some  stated  that 
differences  existed  between  the  data  sets 
used  in  Atwood  (1988).  Atwood  (1991) 


and  that  provided  to  the  Service  and  the 
public  (Atwood  in  litt.  1994a). 

Service  Response:  Atwood  [in  litt. 
1994b)  has  stated  that  the  measurements 
provided  to  the  general  pubUc  following 
the  May  2, 1994,  Court  Order  "represent 
the  total  and  unmodified  data  set  that 
formed  the  basis  for  my  1988  and  1991 
publications  on  gnatcatcher 
morphology."  Atwood  (in  litt.  1994b) 
also  indicated  that  only  one  difference 
existed  between  the  computer  file  data 
set  transmitted  to  the  public  and  the 
data  on  the  original  pap>er  forms  that  he 
discarded  after  entering  the  data  into  a 
computer  file,  the  sex  of  a  single 
specimen  from  sample  area  SI29  was 
corrected.  Atwood  {in  litt.  1994b) 
further  indicated  that  he  verified  (in 
1985)  the  data  on  the  computer  by 
comparing  it  with  the  hand-written 
information  on  the  paper  forms.  The 
Service  concludes  that  there  is  no 
reason  to  doubt  the  veracity  of  Atwood 
in  this  regard. 

Because  data  on  paper  forms  cannot 
readily  be  subjected  to  statistical 
analysis,  the  data  transferred  to  a 
computer  or  computer  disk  are,  in 
essence,  the  raw  data  at  issue.  The 
Service,  therefore,  rejects  the  contention 
that  Atwood  discarded  his  raw  data, 
thereby  precluding  reanalysis  of  the 
data. 

After  providing  his  data,  Atwood 
realized  that  discrepancies  in  sample 
size  existed  between  data  reported  in 
his  dissertation,  his  monograph 
(Atwood  1988),  his  subspecies  paper 
(Atwood  1991),  and  data  provided  to  the 
Service.  He  noted  that  for  site  SI29  there 
was  a  discrepancy  with  res{>ect  to  one 
female  and  one  male  specimen  and 
concluded  that  he  had  corrected  the  sex 
for  one  individual.  His  dissertation 
revealed  14  specimens  for  sites  PP28 
and  MA30,  whereas  the  Service  data 
includes  13  specimens  for  site  PP28  and 
15  for  site  MA30.  Atwood  believes  that 
this  discrepancy  was  the  result  of 
correctly  placing  one  specimen  in  site 
MA30  rather  than  PP28.  These  two 
corrections  resulted  in  apparent 
discrepancies.  Atwood  was  unable  to 
explain  an  additional  discrepancy,  in 
his  dissertation  he  reported  19  female 
specimens  for  site  SD24,  whereas  the 
data  provided  to  the  Service  indicates 
20  female  specimens  for  site  SD24; 
Atwood  suggested  that  a  typographical 
error  had  occurred. 

Atwood  discovered  numerous 
discrepancies  between  the  sample  sizes 
for  his  monograph  (Atwood  1988)  and 
the  data  given  to  the  Service  (amounting 
to  15  more  male  specimens  and  7  fewer 
female  specimens  reported  in  the 
Service  data  set).  Atwood  could  not 
conclusively  explain  these 


discrepancies,  but  suspected  that  they 
were  associated  with  the  differing 
lengths  of  data  set  lines  that  may  have 
caused  the  SAS  program  to  skip  lines  or 
combine  lines  of  data.  He  suggested  that 
this  problem  may  also  have  affected  his 
analyses  of  the  data  presented  in  the 
1988  monograph.  He  indicated  that 
because  of  these  potential  problems,  he 
felt  that  it  is  inappropriate  to  rely  upon 
the  1988  monograph  with  respect  to 
subspecific  conclusions,  although  the 
conclusions  with  respect  to  species 
were  unaffected,  and  are  valid. 
However,  programming  errors  would 
not  have  affected  the  original  data  set. 

Atwood  (in  litt.  1994a!D)  has 
acknowledged  that  one  of  the  213 
Samples  in  the  data  set  provided  to  the 
public  was  not  used  in  his  1991  study 
or  in  his  previous,  unpublished  status 
review  of  the  gnatcatcher.  Atwood  [in 
litt.  1994b)  believes  that  the  excluded 
specimen  was  that  designated  YP2717, 
an  aberrant  specimen  (possibly  a  black- 
tailed  gnatcatcher  or  interspecies 
hybrid)  collected  in  1885.  In  Atwood's 
subsequent  reanalysis  of  the  original 
data  set,  specimen  YP2717  was 
excluded  from  the  data  set  because  it 
differed  from  its  sample  area  mean  by 
more  than  3  standard  deviations 
(Atwood  in  litt.  1994b). 

The  sample  size  discrepancies  for  all 
reports,  except  the  1988  monograph,  are 
very  minor,  and  would  not  have  affected 
the  overall  conclusions  of  the  authors. 
Atwood  (1994b)  has  characterized  the 
analysis  of  his  1988  monograph  as  being 
"seriously  flawed"  with  respect  to  data 
processing.  The  sample  size 
discrepancies  between  Atwood's  other 
reports,  and  the  1988  monograph  are 
likely  due  to  these  data  processing 
problems,  and  not  the  resuh  of  changes 
made  to  the  data  set.  The  Service, 
therefore,  concludes  that  the  data  set 
provided  by  Atwood  to  the  Service 
adequately  duplicates  the  data 
originally  written  on  paper  forms. 

Issue  2:  One  commenter  noted  that 
two  of  Atwood's  publications  (1988  and 
1991)  were  contradictory  in  that  they 
proposed  different  geographic  ranges  for 
the  taxon  of  California  gnatcatchers 
occurring  in  the  United  States.  This 
same  commenter  suggested  that 
Atwood's  (1991)  retraction  of  his 
original  (1988)  conclusions  pertaining  to 
the  subspecies  taxonomy  of  the 
California  gnatcatcher  was  prompted  by 
his  desire  to  affect  the  listing  of  the 
species. 

Service  Response:  While  the  record 
indicates  that  Atwood  believes  that  the 
listing  of  the  coastal  California 
gnatcatcher  is  warranted,  the  record  also 
indicates  that  Dr.  Atwood's  revised 
conclusion  about  the  subspecific 


geographic  limits  of  Polioptila 
califomica  califomica  resulted  from  his 
1991  reanalysis  of  the  data  cited  in  his 
1988  monograph.  The  (1988) 
monograph  had  received  peer  review 
critical  of  its  findings. 

The  Service  receives  dozens  of 
petitions  to  list  or  delist  species  each 
year.  The  Act  requires  the  Service  to 
conduct  an  independent  review  of  each 
of  these  petitions,  and  to  make  final 
decisions  on  the  basis  of  the  best 
scientific  data  available.  The  motives  of 
the  petitioners,  as  with  commenters.  are 
not  relevant  to  the  Service's  decisions 
on  these  issues. 

Issue  3:  Several  commenters  alleged 
fundamental  flaws  in  the  data  used  by 
Atwood  (1991)  in  generating  his 
conclusions.  In  particular,  commenters 
suggested  or  concluded  that  the  data 
appeared  to  be  incomplete,  or  non- 
random  (i.e.,  "censored").  Several 
commenters  were  concerned  that  the 
variables  were  "confounded"  (i.e.,  the 
effects  of  two  or  more  factors  on  a 
response  variable  could  not  be 
separated)  due  to  the  age  or  condition  of 
certain  specimens.  These  commenters 
indicated  that  for  the  northern  sites 
nearly  all  specimens  were  collected 
prior  to  1940,  and  none  of  the 
specimens  from  the  remaining  sites 
were  collected  prior  to  1920.  One 
commenter  noted  that  a  potential  exists 
for  serious  bias  in  the  data  due  to 
specimen  "foxing"  (i.e.,  browning  with 
age).  Another  commenter  noted,  citing 
relevant  published  scientific  literature, 
that  body  size  and  plumage  brilliance 
and  iridescence  can  reflect  variation  in 
specimen  condition.  Some  of  these 
commenters  suggested  that  differences 
in  characters  among  sites  may  be  the 
result  of  the  age  of  the  collection,  and 
not  the  site  fi"om  which  they  were 
collected. 

Service  Response:  On  behalf  of  the 
Service,  the  National  Biological  Service 
independently  conducted  a  new 
analysis  of  Atwood's  data  (Link  and 
Pendleton  in  litt.  1994).  Three 
additional  independent  analyses  of  the 
data  were  also  submitted  during  the 
comment  period. 

In  response  to  one  commenter's 
concern  that  the  data  appeared  to  be  a 
non-random  sample  of  California 
gnatcatchers,  the  National  Biological 
Service  (Newrton,  in  litt.  1995)  replied 
that  although  these  are  valid  concerns, 
they  are  not  proof,  as  acknowledged  by 
the  commenter.  that  Atwood's  data  are 
not  representative.  One  commenting 
ornithologist  who  was  largely  critical  of 
Atwood's  (1991)  analyses  nevertheless 
concluded  that  "Itjhe  data  set  gathered 
by  Atwood  was  quite  comprehensive 
and  included  measurements  from  a 


large  number  of  specimens  throughout 
the  range  of  the  species."  In  the 
Memorandum  Opinion  and  Order  filed 
May  2,  1994,  the  Court  declared,  citing 
the  declaration  of  this  ornithologist,  that 
"it  is  not  disputed  that  Atwood's  means 
of  collecting  data  were  proper." 

After  noting  the  possible  problem  of 
the  age  of  the  specimen  being 
confounded  with  the  collection  site,  the 
authors  attempted  to  adjust  the  data  for 
year  or  month  the  data  was  collected. 
McDonald  et  al.  (in  litt.  1994)  removed 
specimens  collected  from  May  to 
September  and  thus  avoided  problems 
associated  with  feather  wear.  Link  and 
Pendleton  (in  litt.  1994)  adjusted  several 
characters  for  month  and  year  based  on 
the  results  of  regression  analyses. 
Messer  (in  litt.  1994)  conducted  two  of 
her  analyses  by  limiting  the  specimens 
to  those  collected  between  1920  and 
1940,  and  1980  to  1984.  Link  and 
Pendleton  (in  litt.  1994)  were  cautious 
and  indicated  that  they  may  not  have 
removed  all  of  the  confounding  effects; 
however,  they  also  indicated  that  they 
may  have  over  adjusted  the  data  and 
removed  differences  due  to  sites. 

After  adjusting  the  data  for  year  and 
month  of  collection.  Link  and  Pendleton 
(in  litt.  1994)  obtained  results  similar  to 
the  unadjusted  data.  Messer  (in  litt. 
1994)  was  able  to  classify  the  northern 
birds  from  the  southern  birds  using 
specimens  collected  from  1980  to  1984 
correctly  in  84  percent  of  the  cases,  and 
using  birds  collected  from  1920  to  1940 
in  94  percent  of  the  cases.  The  results 
of  McDonald  et  al.  (in  litt.  1994)  also 
yielded  weak  evidence  of  a  break  at  30° 
north  latitude,  even  though  they  had 
removed  birds  collected  during  certain 
months  of  the  year.  Atwood  (in  litt. 
1994b)  also  had  similar  results  before 
and  after  he  excluded  the  variable 
brightness  of  breast  plumage  (a  variable 
that  would  have  changed  as  a  specimen 
aged)  from  his  analysis. 

Given  the  above  considerations  and 
results,  the  Service  finds  no  justification 
or  cause  for  concluding  that  Atwood's 
data  were  incomplete,  censored,  or 
otherwise  inadequate.  Further,  the 
Service  concludes  that  the  available 
information  does  not  support  the 
hypothesis  that  the  confounding  of 
variables  is  responsible  for  erroneous 
conclusions  regarding  perceived  breaks 
in  the  morphology  of  the  coastal 
California  gnatcatcher.  The  Service 
concludes  that  the  analysts  took 
adequate  care  to  remove  the  possible 
effects  of  confounding  of  age  of 
specimen  and  collection  area. 

Issue  4:  The  Service  received  four 
significant  analyses  and  a  number  of 
critiques  of  each  of  the  analyses  of 
Atwood's  data.  Each  commenter 
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attempted  to  answer  a  different 
question,  and  consequently,  each  of  the 
analyses  used  somewhat  different 
statistical  techniques,  and  drew 
somewhat  different  conclusions.  Some 
of  the  commenters  concluded  that  the 
clinal  nature  of  the  data  would  argue 
against  subspecies;  or  that  a  primary 
break  occurs  further  south  and  would 
argue  that  if  there  are  subspecies,  the 
boundary  line  should  be  drawn  further 
south  in  Baja  California.  Others  argued 
that  the  data  are  clumped  (consistent 
with  a  subspecific  break);  or  that  the 
birds  north  of  30°  north  latitude  are 
different  fix>m  the  birds  south  of  30° 
north  latitude.  The  Service  analyzed 
these  reports  to  draw  a  conclusion 
regarding  whether  the  data  support 
Atwood's  1991  conclusions. 

Service  Response:  Several 
commenters  produced  new  analyses  of 
the  data  provided  by  Atwood.  Atwood 
{in  lift.  1994b)  also  provided  an 
additional  taxonomic  analysis  of  the 
data.  With  the  exception  of  Atwood  [in 
litt.  1994b),  all  of  the  authors  (Messer  in 
litt.  1994,  Link  and  Pendleton  in  litt. 
1994,  and  McDonald  et  al.  in  litt.  1994) 
explicitly  stated  that  their  expertise  is  in 
statistics,  and  that  taxonomic 
conclusions  should  be  left  to 
taxonomists.  The  Service  has  carefully 
reviewed  each  of  these  analyses  and 
critiques  to  examine  the  strengths  and 
the  weaknesses  of  each  approach.  A 
summary  of  these  analyses  follows. 

Atwood  (in  litt.  1994b)  presented  a 
reanalysis  of  his  data  using  logiu 
transformations  of  6  variables  (bill 
length,  tarsus  length,  wing  length,  tail 
length,  length  of  white  spot  on  a  tail 
feather  (retrix  6).  and  brightness  of 
breast  plumage).  In  one  analysis,  he 
excluded  the  variable  "brightness  of 
breast  plumage"  because  Mellink  and 
Rea  (1994)  found  readings  inconsistent, 
even  when  resampling  a  single 
specimen.  Atwood  used  a  Tukey- 
Kramer  method  to  conduct  pairwise 
comparisons  of  the  sample  area  means. 
He  also  conducted  a  principal 
components  analysis  (a  method  of 
determining  how  the  data  are 
intercorrelated,  and  reducing 
intercorrelated  data  to  a  principal 
component  score)  of  the  data  and 
performed  a  cluster  analysis  on  the  first 
two  principal  component  scores  as  well 
as  on  the  original  variables.  Tail  length, 
tail  spot  length,  and  brightness  of  breast 
plumage  varied  significantly  among 
sample  areas  (all  P<0.001),  and  multiple 
comparison  tests  revealed  a  grouping,  or 
"step,"  at  30°  north  latitude.  The  cluster 
analyses  grouped  sites  north  of  30° 
north  latitude  together,  and  variously 
grouped  sites  to  the  south.  Atwood's 
methods  show  that  regional  means  may 


be  clumped,  but  do  not  show  whether 
individual  birds  can  be  placed  correctly 
into  these  groups. 

Link  and  Pendleton  {in  litt.  1994) 
used  regression  analysis  of  mean 
latitudes  of  Atwood's  (1991)  nine 
sample  areas  against  25  characters.  They 
determined  that  the  data  vary  along  a 
geographic  gradient.  Link  and  Pendleton 
{in  litt.  1994)  then  conducted  a  series  of 
tests  to  determine  if  the  characters  were 
representative  of  gradual  change  or  of 
groupings.  They  used  multivariate 
analysis  of  variance  (MANOVA)  to  place 
the  original  9  sites  into  the  best 
groupings  of  8  sites,  7  sites,  6  sites,  5 
sites,  4  sites,  3  sites  and  2  sites.  Abbott 
et  al.  (1985),  in  their  book  on  taxonomic 
analysis,  recommended  the  use  of 
canonical  variate  analysis  (MANOVAs) 
for  delineation  of  subspecies,  where  the 
data  are  continuous  and  the  data  are 
preclassified  into  postulated  groups. 
Akaike's  information  criterion  (AIC)  was 
used  by  Link  and  Pendleton  {in  litt. 
1994)  to  determine  which  grouping  best 
fit  the  data.  Link  and  Pendleton  {in  litt. 
1994)  conducted  discriminant  function 
analysis  to  determine  if  they  could 
correctly  classify  birds  into  groups. 
Hotelling's  t^  test  was  used  to  test  the 
significance  of  the  results.  Cluster 
analysis  and  discriminant  coordinates 
were  computed  on  the  individual 
specimens  to  see  how  the  data  was 
clumped.  Finally,  they  attempted  to 
adjust  the  data  for  time  effects  (see  issue 
3  above). 

Link  and  Pendleton  {in  litt.  1994) 
obtained  similar  results  in  each  of  these 
tests.  They  concluded  that  the  changes 
in  the  characters  are  more  representative 
of  groupings  than  of  gradual  change. 
They  determined  that,  at  least  one  break 
occurs  north  of  site  5  (mean  latitude  of 
site  5  is  29.5°  north  latitude)  and  at  least 
one  break  occurs  south  of  site  5.  The  use 
of  MANOVA  would  reduce  the 
likelihood  of  Type  1  error  (reporting 
differences  that  do  not  exist)  that  would 
occur  if  you  looked  at  each  variable 
separately.  The  AIC  is  not  prone  to 
overfitting,  and  can  be  used  to 
determine  the  model  that  best  fits  the 
data.  The  AIC  does  not  have  an 
associated  statistical  test  for 
significance,  and  therefore,  the  groups 
identified  in  this  manner  may  not 
represent  actual  groupings  (Newton  in 
litt.  1995).  Though  Newrton  {in  litt.  1995) 
also  indicated  that  Atwood's  {in  litt. 
1994b)  cluster  analysis  would  have  been 
more  useful  if  he  had  used  individual 
specimens  rather  than  group  means, 
Link  and  Pendleton's  {in  litt.  1994) 
cluster  analysis  did  use  individual 
specimens  and  yielded  groups  similar  to 
their  MANOVA  results,  creating  a 
stronger  basis  for  their  conclusions. 


Messer  {in  litt.  1994)  examined 
whether  the  birds  north  of  30°  north 
latitude  can  be  distinguished  from  the 
birds  south  of  30°  north  latitude.  She 
used  multivariate  discriminant  analysis 
to  classify  birds  into  northern  and 
southern  subgroups  with  the  boundary 
set  at  30°  north  latitude.  Discriminant 
analysis  is  used  when  one  is  examining 
a  categorical  dependent  variable  (e.g., 
north  or  south  of  30°  north  or  one  of  9 
sites)  and  metric  independent  variables 
(e.g.,  measurements  of  gnatcatcher 
characteristics).  Discriminant  analysis 
would  test  whether  the  means  among 
groups  are  equal.  Using  several  subsets 
of  the  data  (e.g.,  limiting  years  of 
collection  to  remove  time  effects,  or  in 
developing  a  model  with  one  set  of  data 
and  another  to  test  the  model),  Messer 
{in  litt.  1994)  concluded  that  one  could 
correctly  classify  the  birds  as  being  from 
the  northern  or  southern  areas  with  86 
to  92  percent  accuracy. 

McDonald  et  al.  {in  litt.  1994) 
conducted  their  analyses  using 
individual  specimens,  and  estimated  the 
latitude  based  upon  the  locality 
description  given  by  Atwood  in  his 
original  data  set.  They  removed 
specimens  collected  from  May  through 
September  to  avoid  data  problems  due 
to  feather  wear  and  molting,  and 
attempted  to  adjust  some  data  for  year 
of  collection.  To  examine  how  the  data 
are  intercorrelated,  they  conducted 
principal  components  analysis  on  size, 
color,  and  pattern  variables  separately. 
McDonald  et  al.  {in  litt.  1994)  conducted 
Gabriel's  sum  of  squares  simultaneous 
test  procedure  on  the  first  principal 
component  scores  and  on  the  original 
variables.  McDonald  et  al.  {in  litt.  1994) 
conducted  an  intervention  analysis  to 
look  for  steps  or  breaks  in  the  trends  in 
means.  In  addition,  they  conducted  a 
discriminant  function  analysis  to 
determine  whether  birds  could  be 
correctly  classified  at  various  latitudes. 

The  results  ft-om  the  Gabriel's  test 
indicated  that  there  were  significant 
differences  in  means  of  the  first 
principal  component  at  24°  north 
latitude,  and  that  for  some  of  the  size 
variables  there  was  weak  evidence  for  a 
trend  in  means  at  28°  north  latitude  or 
27°  north  latitude.  There  was  weak 
evidence  for  difference  in  the  means  at 
30.5°  north  latitude  for  the  first 
principal  component  for  color  variables. 
The  intervention  analysis  revealed  a 
significant  rate  of  change  for  4  of  the  16 
individual  size  variables  (page  6)  at  30° 
north  latitude  (P<  0.10).  The 
discriminant  function  analysis  revealed 
that  the  lowest  misclassification  rate 
was  at  24°  north  latitude  (4  percent). 
The  misclassification  rate  at  30°  north 
latitude  was  13  percent  (a  25  percent 


misclassification  rate  is  generally 
acceptable  for  many  subspecific  groups). 

McDonald  et  al.  (in  litt.  1994)  used 
principal  components  analysis  (a 
method  to  reduce  intercorrelated  data  to 
a  single  principal  component  score)  on 
size,  color,  and  pattern  variables 
separately.  This  analysis  may  have  been 
done  to  group  data  by  measurement 
type  (e.g.,  units  of  length,  weight,  etc.), 
as  is  recommended  in  some  statistics 
books  (Newton  in  litt.  1995).  Other 
statistics  texts  (e.g..  Hair  et  al.  1995) 
apparently  do  not  recommend  grouping 
like  measurements.  A  more  exhaustive 
approach  to  principal  components 
analysis  would  have  been  to  do  the 
analysis  on  all  variables  simultaneously, 
then  exclude  size  variables,  then  pattern 
variables,  and  so  forth  (Newton  pers. 
comm.  1995).  In  that  manner,  McDonald 
et  al.  may  have  detected  additional 
intercorrelations  among  gnatcatcher 
characteristics. 

McDonald  et  al.  {in  litt.  1994) 
presented  a  stronger  case  for  breaks  in 
characters  south  of  30°  north  latitude 
than  they  did  for  characters  found  at  30° 
north  latitude.  Atwood  (1991,  in  litt. 
1994),  and  Link  and  Pendleton  {in  litt. 
1994)  also  found  breaks  south  of  30° 
north  latitude.  The  evidence  of  at  least 
one  break  south  of  30°  north  is 
supportive  of  Atwood's  (1991) 
conclusion  of  an  additional  subspecific 
break.  McDonald  et  al.  {in  litt.  1994) 
provided  the  strongest  evidence  against 
Atwood's  (1991)  conclusions. 
Nonetheless,  they  found  weak  statistical 
results  supporting  a  break  at  30°  north 
latitude  (Gabriel's  SS-STP  and 
intervention  analysis).  They  also 
acknowledged  that  Gabriel's  test  may 
not  have  detected  differences  in  the 
critical  region,  where  Atwood 
concluded  changes  occur,  because  this 
test  is  sensitive  to  small  sample  sizes 
(i.e.,  an  investigator  needs  a  large 
number  of  individual  records  before  the 
test  will  detect  differences).  Thus,  in 
this  portion  of  the  analysis  of  McDonald 
et  al.,  the  possibility  of  a  Type  2  error 
or  accepting  the  null  hypothesis  when 
it  should  be  rejected  (i.e.,  believing  that 
there  is  no  break  in  characters  when  in 
fact  one  does  occur)  was  higher  than  the 
possibility  of  a  Type  1  error  or  rejecting 
the  null  hypothesis  when  it  should  be 
accepted  (i.e.,  believing  that  there  is  a 
break  in  characters,  when  in  fact  no 
break  exists). 

McDonald  et  al.  {in  litt.  1994)  also 
used  "intervention  analysis",  a 
procedure  normally  used  when  an 
experimenter  intervenes  in  some  way 
(i.e.,  provides  medical  treatment)  and 
wants  to  evaluate  whether  changes  in 
behavior  or  performance  are  statistically 
significant  (Edgington  1987).  McDonald 


et  al.  {in  litt.  1994)  apparently  used  this 
approach  to  see  if  changes  at  various 
latitudes  resulted  in  a  sharp  step. 
McDonald  et  al.  {in  litt.  1994)  provided 
limited  details  of  this  method,  which 
they  modified  and  "tested  using  data 
from  the  literature."  Therefore,  the 
Service  was  unable  to  fully  evaluate  this 
method,  which  apparently  is  not 
commonly  used.  Messer  {in  litt.  1995), 
however,  indicated  that  the  technique  is 
a  "nonparametric  (and  thus  less 
powerful)  version  of  linear  regression 
analysis." 

McDonald  et  al.  {in  litt.  1994)  did  find 
weak  statistical  evidence  for  a  break  in 
characters  at  30°  north  latitude,  and 
were  able  to  distinguish  the  birds  north 
and  south  of  this  line  with  a  13  percent 
error  rate.  In  evaluating  their 
techniques,  the  Service  notes  that 
McDonald  et  al.  {in  litt.  1994)  used 
techniques  that  were  less  exhaustive,  or 
that  were  less  well  known,  or  that  may 
have  been  more  likely  to  result  in  a 
Type  2  than  in  a  Type  1  error  than 
techniques  used  by  the  other  authors. 
The  techniques  of  McDonald  et  al.  {in 
litt.  1994)  appeared  more  likely  to 
accept  the  null  hypothesis  (e.g..  there  is 
no  subspecific  break  in  gnatcatchers  at 
about  30°  north  latitude).  Given  the 
selection  of  statistical  techniques  by 
McDonald  et  al.  {in  litt.  1994),  and  that 
Atwood  {in  litt.  1994),  Link  and 
Pendleton  {in  litt  1994),  and  Messer  {in 
litt.  1994)  found  evidence  for  a  break  at 
30°  north  latitude,  the  Service 
concludes  that  the  weak  statistical 
evidence  of  a  break  at  30°  north  latitude 
presented  by  McDonald  et  al.  should  be 
given  greater  credence. 

In  summary,  the  MANOVA  conducted 
by  Link  and  Pendleton  {in  litt.  1994)  and 
cluster  analysis  conducted  by  Atwood 
{in  litt.  1994)  are  supportive  of 
groupings  of  birds  rather  than  a  cline. 
Use  of  cluster  analysis  by  Link  and 
Pendleton  {in  litt.  1994)  on  individual 
specimens  provides  stronger  evidence 
that  groups  or  "steps"  exist  in 
characters.  In  addition,  efforts  by 
McDonald  et  al.  {in  litt.  1994)  and 
Messer  {in  litt.  1994)  to  determine 
correct  classification  rates  provide 
further  evidence  that  gnatcatcher 
variance  along  a  geographic  gradient  is 
more  indicative  of  groupings  than  of  a 
gradual  cline.  The  misclassification 
rates  at  30°  north  latitude  were  well 
within  the  range  acceptable  for 
subspecies. 

Each  author  utilized  different 
statistical  methods  to  analyze  the  data 
and  draw  conclusions.  As  a  first  step, 
the  authors  investigated  whether  they 
could  separate  the  means  among  various 
groupings  of  the  data.  Atwood  {in  litt. 
1994b)  used  a  Tukey-Kramer  multiple 


comparison  procedure  to  determine  if 
the  means  of  individual  variables  among 
previously  selected  groups  could  be 
separated.  Link  and  Pendleton  {in  litt. 
1994)  used  Hotelling's  t^  on  the 
groupings  identified  in  their  MANOVA 
analysis  to  determine  if  the  means  could 
be  separated.  McDonald  et  al.  {in  litt. 
1994)  used  Gabriel's  method  to 
determine  differences  in  means  at 
selected  latitudes.  Each  of  these 
approaches  was  successful  in  separating 
means  among  groups  of  gnatcatchers. 

The  investigators  next  examined 
whether  there  might  be  steps  in  these 
changes,  or  whether  one  could  correctly 
classify  (or  place)  the  birds  within  these 
groups.  Messer  {in  litt.  1994)  conducted 
a  multivariate  discriminant  analysis  and 
found  that  the  birds  could  be  classified 
into  a  groups  north  and  south  of  30° 
north  latitude  with  an  error  rate  of  about 
10  percent.  Link  and  Pendleton  {in  litt. 
1994)  conducted  a  clustering  analysis  to 
group  individual  specimens  into 
clusters  and  examined  the  overlap 
between  the  clusters  and  the  groupings 
identified  in  the  MANOVA.  McDonald 
et  al.  {in  litt.  1994)  conducted  a 
discriminant  function  analysis  to 
identify  latitudes  that  separate  the  range 
of  the  bird  into  2  groups  with  minimal 
misclassification  rates.  Each  of  these 
approaches  showed  a  break  in  the 
characters  at  30°  north  latitude,  and  was 
supportive  of  Atwood's  (1991) 
conclusions. 

In  a  statistically  pure  sense,  these 
methods  are  exploratory  in  nature  and 
were  useful  in  identifying  hypotheses 
that  could  be  tested  with  respect  to  the 
gnatcatcher.  To  formally  test  these 
hypotheses,  an  investigator  would  need 
to  make  similar  measurements  on  newly 
gathered  gnatcatcher  specimens.  Issue  5 
below  discusses  the  Service's  response 
to  this  point.  However,  it  is  important 
to  understand  that  statistics  are  a  tool 
used  to  assist  an  investigator  in  drawing 
conclusions  in  that  they  can  help 
quantify  uncertainties  with  respect  to 
those  conclusions  (Newton  pers.  comm. 
1995).  The  investigator  still  needs  to 
evaluate  the  practical  significance  of 
results,  and  should  not  focus 
exclusively  on  statistical  significance 
(Abbott  et  al.  1985,  Hair  et  al.  1995, 
Mayr  et  al.  1953).  Statistics  do  not 
remove  or  supplant  the  need  to  make 
informed  decisions  with  respect  to  any 
data  set.  Messer  {in  litt  1994),  Link  and 
Pendleton  {in  litt.  1994).  and  McDonald 
et  al.  {in  litt.  1994)  all  explicitly 
recognized  that  taxonomic  decisions 
should  be  made  by  taxonomists. 

The  misclassification  rates  identified 
by  Messer  {in  litt.  1994)  and  McDonald 
et  al.  {in  litt.  1994).  and  the  overlap  in 
many  of  the  characters  show  that  these 
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groupings  of  gnatcatchers  are  not 
entirely  discrete.  Abbott  et  al.  (1985) 
noted  that  taxonomists  expect 
"variation  within  species  to  involve 
either  a  continuum  or  at  least  some 
continuity  or  qverlapping  between 
forms."  If  the  groupings  of  California 
gnatcatcher  were  entirely  discrete,  avian 
taxonomists  likely  would  have  assigned 
these  groupings  to  separate  species. 
Mayr  (1970)  defined  subspecies  as  "an 
aggregate  of  phenotypically  similar 
populations  of  a  species  inhabiting  a 
geographic  subdivision  of  the  range  of  a 
species  and  differing  taxonomically 
from  other  populations  of  the  species." 
Mayr  (1970)  concluded  that  the 
magnitude  of  taxonomic  difference 
necessary  to  appropriately  decide  when 
subspecies  should  be  deUmited  "can  be 
determined  only  by  agreement  among 
working  taxonomists." 

Grinnell  (1926).  Phillips  (1991).  and 
Atwood  (1991)  identified  30°  north 
latitude  as  a  boundary  between 
Polioptila  califomica  (=melanura) 
subspecies.  Recent  work  suggests  that 
the  southern  boundary  of  P.  c. 
califomica  may  be  further  north,  near 
the  international  boundary  between  the 
United  States  and  Mexico  (Mellink  and 
Rea  1994).  Mellink  and  Rea  (1994) 
placed  the  birds  between  the 
international  border  and  30°  north 
latitude  in  a  new  subspecies.  Atwood 
identified  another  subspecific  break 
south  of  30°  north.  McDonald  et  ai  [in 
litt.  1994)  and  Link  and  Pendleton  (in 
lift.  1994)  also  noted  a  break  south  of 
30°  north  latitude,  consistent  with 
Atwood's  (1991)  conclusion  of  an 
additional  subspecific  break.  The 
consensus  among  working  taxonomists 
supports  recognition  of  P.  c.  califomica, 
albeit  its  range  may  be  more  restricted 
than  that  proposed  by  Atwood  (1991). 
Therefore,  the  Service  concludes  that  a 
finding  that  30°  north  latitude  as  the 
southern  specific  boundary  of  P.  c. 
califomica  is  supported  by  the  available 
scientific  evidence.  Until  additional 
taxonomic  work  is  published  and 
accepted  by  the  ornithological 
community,  the  Service  will  recognize 
30°  north  latitude  as  the  southern 
subspecific  boundary  of  P.  c. 
califomica. 

Issue  5:  Several  commenters  stated 
that  analyses  of  a  newly  collected 
independent  data  sets  should  be  done  to 
clarify  gnatcatcher  taxonomy  or  resolve 
differences  of  opinion  among  the 
various  commenters.  One  commenter 
urged  the  Service  to  "dismiss  the 
subspecies  issue  for  gnatcatchers 
(pending  further  study)  and  focus  on  the 
management  of  U.S.  populations." 
Another  commenter  concluded  that  "a 
rigorous  analysis  of  both  morphometric, 


reflectance,  genetic,  and  other  chemical 
data  are  required  to  address  the  problem 
in  the  clearest  possible  manner."  Other 
commenters  added  that  the  gnatcatcher 
should  not  be  listed  until  the  perceived 
taxonomic  controversy  is  resolved. 

Service  Response:  The  Service  fully 
endorses  and  encourages  efforts  to 
assess  and  refine  the  taxonomic  status  of 
all  species,  including  the  coastal 
California  gnatcatcher.  provided  that 
any  collfection  of  specimens  associated 
with  such  efforts  does  not  result  in 
unacceptable  mortality  or  other  impacts. 
However,  in  making  listing 
determinations,  section  4(b)  of  the  Act 
requires  the  Service  to  make  its  listing 
decisions  within  set  timeframes  and 
requires  the  Service  to  base  its  listing 
decisions  on  the  best  scientific  and 
commercial  data  available  at  the  time  of 
the  decision.  The  Service  is  not 
authorized  to  delay  listing  decisions 
until  all  studies  of  arguable  utility  are 
completed,  until  scientific  debate  is 
exhausted,  or  until  complete  consensus 
occurs.  The  Service  cannot  await  the 
"next  study,"  which  may  or  may  not 
occur  and  which  may  or  may  not  be 
affirmed  by  the  scientific  community 
through  the  appropriate  peer  review 
process. 

Efforts  to  conduct  further  analysis  on 
the  taxonomy  and  subspecific  limits  of 
the  California  gnatcatcher  would  be 
costly  and  time  consuming.  One  could 
seek  additional  museum  records  not 
analyzed  by  Atwood,  or  could  collect 
new  specimens.  Collecting  new 
specimens  could  result  in  unacceptably 
high  mortality.  Moreover,  collecting 
new  field  specimens  prior  to  making  a 
final  decision  on  this  issue  is  not 
practical.  Alternatively,  investigators 
could  capture  birds  in  mist  nets  and 
obtain  these  measurements  ht>m  live 
individuals,  which  would  then  be 
released.  However,  additional 
researchers  would  be  unable  to  verify 
the  results  by  visiting  a  museum  and 
repeating  the  measurements.  As  stated 
above  under  issue  4.  the  Service  was 
charged  with  evaluating  whether 
Atwood's  data  supported  his 
conclusions,  and  not  with  carrying  out 
additional  studies  to  remove  any  and  all 
controversy  surrounding  the  taxonomy 
of  the  Polioptila  califomica  subspecies. 

Conclusion 

The  Service  has  been  charged  with 
scrutinizing  data  and  conclusions 
rendered  by  Atwood.  and  determining  if 
his  data  support  his  conclusions.  The 
Act  provides  that  the  Service  must 
render  its  determination  on  the  basis  of 
the  best  scientific  and  commercial  data 
available.  The  Service  has  made  a 
concerted  effort  to  obtain  and  accurately 


assess  the  best  scientific  and  best 
commercial  information  available 
regarding  the  taxonomy  and  range  of  the 
coastal  California  gnatcatcher.  As  an 
integral  part  of  this  process,  the 
Service's  statutory  mandates  and 
standard  scientific  protocol  require  that 
we  recognize  and  act  in  accordance  with 
the  concepts,  conventions,  and  practices 
of  the  scientific  method.  To  this  end.  the 
Service  must  seek  and  seriously 
consider  (1)  data  and  analysis  published 
in  peer  reviewed,  scientific  journals,  (2) 
the  opinions  of  recognized  experts  in 
given  scientific  disciplines,  and  (3)  the 
input  of  the  interested  public. 

In  this  effort  the  Service  has  reviewed 
the  analyses  of  the  data  used  by  Atwood 
in  his  1988  and  1991  papers.  The 
Service  finds  that  the  conclusions 
reached  by  Atwood  (1991)  are 
reasonable,  and  are  generally  supported 
by  the  additional  analyses  received. 

Under  any  circumstances  that  pertain 
to  the  taxonomy  of  North  American  bird 
species,  the  Service  actively  seeks  the 
publications,  input  and  expert  opinion 
of  the  American  Ornithologists'  Union 
(AOU)  and  its  constituent  Committee  on 
Classification  and  Nomenclature 
(Committee).  The  Committee  and  its 
publication  (Check-list  of  North 
American  Birds)  are  recognized  by  the 
Service,  scientists,  and  scientific 
organizations  throughout  the  world  as 
authorities  on  avian  taxonomy  in  North 
America.  Although  the  AOU  has 
formally  published  its  positions  on  the 
taxonomy  of  the  California  gnatcatcher 
and  coastal  California  gnatcatcher 
(American  Ornithologists'  Union  1957, 
American  Ornithologists'  Union  1989), 
the  Service,  nonetheless,  made  a 
concerted  effort  to  solicit  and  receive 
the  recent,  unequivocal,  expert  opinion 
of  the  Committee  and  its  members. 
During  a  past,  prescribed  public 
comment  period,  the  Service  received 
responses  from  four  members  of  the 
Committee  (including  the  Committee 
chair).  The  Committee  members  were 
unanimous  in  acknowledging  that 
Polioptila  califomica  califomica  is 
currently  accepted  as  a  distinct 
subspecies  and  that  its  southern 
distributional  limit  occurs  at  30°  north 
latitude. 

In  addition  to  independently  seeking 
and  reviewing  the  best  scientific 
information  available  from  expert 
sources  pertaining  to  the  taxonomic 
status  of  coastal  California  gnatcatcher, 
the  Service  also  repeatedly  solicited 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  and  any  other  party  interested 
in  gnatcatcher  taxonomy  and  all  other 
aspects  of  the  listing  decision.  In 


response  to  these  requests  for 
comments,  the  Service  received  a  wide 
variety  of  public  comments  and 
opinions,  which  are  discussed  earlier  in 
this  notice. 

The  Service  has  carefully  considered 
all  public  comments  received,  separate 
and  independent  analyses  of  Atwood's 
data,  the  National  Biological  Service's 
(Link  and  Pendleton  in  litt.  1994) 
analysis  of  the  data,  subsequent  review 
of  all  technical  submittals  from  the 
National  Biological  Service  (Newton  in 
lilt.  1995)  and  other  interested  parties, 
the  existing  scientific  literature,  and  the 
information  presented  in  the  final 
listing  rule  designating  the  gnatcatcher 
as  threatened  (58  PR  16742).  As  a  result, 
the  Service  concludes  that  the  taxonomy 
and  geographic  limits  of  the  coastal 
California  gnatcatcher  are  as  provided 
by  Grinnell  (1926,  1928)  van  Rossem 
(1931).  American  Ornithologists'  Union 
(1931),  Grinnell  and  Miller  (1944). 
Friedmann  (1957),  American 
Ornithologists'  Union  (1957),  Paynter 
(1964),  Garrett  and  Dunn  (1981), 


Atwood  (1991),  and  Phillips  (1991).  All 
of  these  scientific,  peer  reviewed, 
publications  present  conclusions  or 
affirmations  that  the  gnatcatcher 
(Polioptila  califomica  califomica]  is 
restricted  to  coastal  southern  California 
and  northwestern  Baja  California, 
Mexico,  from  Los  Angeles  County  (and 
formerly  Ventura  County)  south  to  the 
vicinity  of  El  Rosario  at  about  30°  north 
latitude. 

The  Service  determines  that  the 
coastal  California  gnatcatcher  is  a 
distinct  taxon  and  that  its  geographic 
range  is  that  described  and  considered 
in  the  final  listing  rule  for  the  coastal 
California  gnatcatcher  (58  PR  16742). 
Therefore,  the  coastal  California 
gnatcatcher  shall  remain  classified  as  a 
threatened  species  for  reasons  that  are 
stated  in  the  final  rule  to  list  the  species 
(58  FR  16742). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  U.S.  Fish  and  Wildlife  Service, 


Carlsbad  Field  Office  (see  ADDRESSES 
above). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Authors 

The  primary-  authors  of  this  notice  are 
Loren  R.  Hays  of  the  Carlsbad  Field 
Office  (see  ADDRESSES  section),  and 
Karla  }.  Kramer  of  the  U.S.  Fish  and 
Wildlife  Service,  Portland  Regional 
Office,  911  Northeast  11th  Ave., 
Portland.  Oregon  97232-4181 
(telephone  503/231-6131). 

Dated:  .March  22, 1995. 
Moilie  H.  Beattie. 

Director,  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  95-7549  Filed  3-23-95;  10;39  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  ttie  final 
rules. 


POSTAL  SERVICE 

5  CFR  Chapter  LX 
RIN  3209-AA04 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  United 
States  Postal  Service 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States  Postal 
Service,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE), 
proposes  to  issue  regulations  applicable 
to  employees  of  the  Postal  Service  to 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  The  proposed 
rule,  which  addresses  ethical  issues 
unique  to  the  Postal  Service,  would 
prohibit  certain  outside  activities  and 
would  require  prior  approval  for 
employees  to  engage  in  other  specified 
outside  employment  or  activities. 
DATES:  Comments  must  be  received  on 
or  before  May  26,  1995. 
ADDRESSES:  Send  comments  to  Chief 
Counsel,  Ethics  and  Information  Law. 
United  States  Postal  Service.  475 
L'Enfant  Plaza.  SW,  Washington,  IX: 
20260-1110.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  6427,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  J.  Benowitz,  Ethics  and 
Information  Law,  Postal  Service,  (202) 
268-2967. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7,  1992,  the  Offica  of 
Government  Ethics  published  new 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards),  now  codified  at  5  CFR  part 
2635.  See  57  FR  3500(>-35067.  as 
corrected  at  57  FR  48557  and  52583. 
with  additional  grace-period  extensions 
at  59  FR  4779-4780  and  60  FR  6390- 


6391.  The  Standards,  which  became 
effective  on  February  3,  1993,  set 
uniform  ethical  conduct  standards 
applicable  to  all  executive  branch 
personnel. 

Under  5  CFR  2635.105.  agencies  may 
issue,  with  the  concurrence  of  OGE, 
agency-specific  regulations 
supplementing  5  CFR  fwrt  2635  as 
necessary  to  fulfill  the  purposes  of  that 
part  in  light  of  the  agency's  particular 
programs  and  operations.  The  Postal 
Service,  with  OGE's  concurrence,  has 
determined  that  the  following  proposed 
supplemental  regulations,  to  appear  in 
new  5  CFR  chapter  LX,  consisting  of 
part  7001.  are  necessary  to  the 
successful  implementation  of  its  ethics 
program. 

The  OGE  regulations  in  5  CFR  part 
2635  superseded  many  provisions  of  the 
Code  of  Ethical  Conduct  for  Postal 
Employees  (Code),  39  CFR  part  447, 
including  many  of  its  restrictions  on 
outside  employment  at  39  CFR  447.23 
that  do  not  involve  compensated 
outside  employment  relationships. 
Certain  other  provisions  of  the  Code  that 
prohibited  the  holding  of  specified 
financial  interests,  39  CFR  447.22(b)(1)- 
(7),  and  those  provisions  of  39  CFR 
447.23  that  involve  compensated 
outside  employment  relationships, 
remained  temporarily  in  effect  pursuant 
to  the  note  following'5  CFR  2635.403(a). 
as  extended  at  59  FR  4779-4780  and  60 
FR  6390-6391. 

The  supplemental  regulations  will 
include  restrictions  on  outside 
employment  similar  to  many  of  those 
that  were  or  continue  to  be  in  effect 
under  39  CFR  447.23.  Upon  further 
consideration  of  the  prohibited  financial 
interest  provisions  of  39  CFR 
447.22(b)(lH7)  in  light  of  the  uniform 
regulations  concerning  conflicting 
interests  codified  in  5  CFR  2635.401- 
2635.403,  and  other  provisions  of  part 
2635,  the  Postal  Service  has  concluded 
that  these  financial  interest  prohibitions 
should  not  be  retained.  These 
provisions  will  be  repealed  in  a  separate 
document  amending  39  CFR  part  447  to 
remove  outdated  provisions,  which  will 
be  published  concurrently  with  the  final 
rule  adopting  supplemental  regulations. 

II.  Analysis  of  the  Regulations 

Section  7001 .101     General 

Section  7001.101  explains  that  the 
regulations  contained  in  the  proposed 
rule  apply  to  all  employees  of  the  Postal 


Service  and  are  supplemental  to  the 
uniform  executive  branch  standards. 
Postal  Service  employees  also  are 
subject  to  the  Standards  at  5  CFR  part 
2635,  the  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634,  and  additional  rules  of  conduct 
published  in  Postal  Service  regulations 
and  manuals. 

Section  700 1.102    Restrictions  on 
Outside  Employment  and  Business 
Activities 

Under  5  CFR  2635.802(a),  agencies  are 
authorized  to  issue  supplemental 
regulations  prohibiting  employees  from 
engaging  in  outside  employment  or 
activities  that  conflict  with  their  official 
duties.  Under  5  CFR  2635.803.  agencies 
are  authorized  to  issue  supplemental 
regulations  requiring  employees  to 
obtain  prior  approval  before  they  engage 
in  outside  employment  or  other  outside 
activities. 

(a)  Prohibited  outside  employment 
and  business  activities. 

Under  39  CFR  447.23(a)(1).  the  Postal 
Service  previously  has  prohibited  its 
employees  from  manufacturing  or 
representing  a  manufacturer  of  any 
product  produced  for  exclusive  use  by 
the  Postal  Service  or  required  for  use  by 
its  customers.  Proposed 
§  7001.102(a)(l)(i)  would  refine  and 
continue  this  prohibition,  adding  an 
express  reference  to  working  for 
manufacturers  of  postal  employee 
uniforms.  The  involvement  of  Postal 
Service  employees  in  such  activities 
could  cause  members  of  the  public  to 
question  the  impartiality  and  objectivity 
with  which  Postal  Service  programs  are 
administered,  because  it  could  create 
the  appearance  that  the  employees,  or 
the  persons  they  represent  or  with 
whom  they  otherwise  are  affiliated,  are 
in  a  position  to  benefit  from  knowledge 
or  influence  gained  by  the  employees 
through  their  official  positions. 

Under  39  CFR  447.23(a)(3),  the  Postal 
Service  previously  has  prohibited 
employees  from  engaging  in 
employment  that  involves  the  delivery 
of  mail  to  the  postal  facility  in  which 
the  employee  works,  or  to  a  facility 
within  the  delivery  area  of  the  post 
office  in  which  the  employee  works,  if 
such  employment  required  the 
employee  to  conduct  business  with 
other  employees  performing  the  same 
type  of  duties.  In  proposed 
§  7001.102(a)(l)(ii).  the  rule  would  be 
revised  to  prohibit  any  employment 


involving  the  delivery  of  mail  for  a 
postal  contractor  to  the  specified 
facilities,  without  regard  to  the  nature  of 
the  employee's  duties.  The  revision  is 
intended  to  simplify  the  rule.  Although 
the  revision  would  create  a  somewhat 
broad€ir  prohibition,  the  Postal  Service 
has  concluded  that  the  involvement  of 
employees  in  the  delivery  of  mail  at  or 
near  their  official  workplace  might  lead 
reasonable  persons  to  bie  concerned  that 
the  employees'  outside  employers  are 
receiving  preferential  treatment  from  the 
Postal  Service. 

Under  39  CFR  447.23(a)(4).  the  Postal 
Service  previously  has  prohibited 
employees  from  acting  as  "consultants" 
for  current  or  potential  Postal  Service 
contractors.  Such  activity  could  lead 
members  of  the  public  to  be  concerned 
that  the  employees  are  using  knowledge 
or  influence  gained  through  their 
official  positions  to  benefit  their  outside 
employers.  Proposed 
§  7001.102(a)(l)(iii)  would  provide  a 
similar  prohibition,  but  because  the 
term  "consultants"  did  not  clearly 
define  the  activity  subject  to  the 
prohibition,  the  new  section  would 
apply  to  "consultation,  advice,  or  any 
subcontracting  service."  In  addition, 
proposed  §  7001.102(a)(l)(iii)  would 
apply  to  such  services  only  when 
rendered  "with  respect  to  the 
operations,  programs,  or  procedures  of 
the  Postal  Service."  This  limitation  has 
been  included  to  make  clear  that  an 
employee  would  not  be  prohibited  from 
consulting  with  a  business  that  happens 
to  hold  a  Postal  Service  contract  when 
the  employee's  consulting  work  is  not 
related  to  that  contract  and  does  not 
have  any  other  postal  connection.  Under 
such  circumstances  the  employee  would 
not  be  expected  to  gain  any  personal 
benefit,  or  to  provide  any  benefit  for  the 
outside  business,  from  knowledge  or 
inOuence  arising  from  his  or  her  official 
position.  As  explained  below,  another 
proposed  provision,  §  7001.102(b)(1), 
may  require  the  employee  to  obtain 
prior  approval  before  engaging  in  any 
employment,  including  consulting 
work,  with  a  business  that  depends 
heavily  on  postal  contracts. 

Under  39  CFR  447.23(g),  the  Postal 
Service  previously  has  prohibited 
employees  from  engaging  in 
employment  with  a  private  business 
that  delivers  mailable  matter.  Proposed 
§  7001.102(a)(l)(iv)  would  continue  the 
prohibition,  and  also  would  specify  that 
working  for  a  commercial  mail  receiving 
agency — an  agency  registered  under 
Domestic  Mail  Manual  D042.2.5  to 
receive  mail  from  the  Postal  Service  for 
delivery  to  others — would  be  included 
in  this  prohibition.  Unlike  most  Federal 
agencies,  the  Postal  Service  must 


compete  with  certain  private  businesses. 
The  new  section  would  prohibit 
employees  from  working  for  such 
businesses  because  the  outside 
employment  might  lead  members  of  the 
public  to  question  the  employees' 
loyalty  to  the  Postal  Service,  thereby 
undermining  public  confidence  in  the 
integrity  of  postal  operations.  This  type 
of  concern  is  not  presented  by  postal 
employees  having  outside  employment 
delivering  daily  newspapers,  which  is 
not  prohibited. 

Under  39  CFR  447.23(a)(5),  the  Postal 
Service  previously  has  prohibited 
employees  from  engaging  in  any  sales 
activity  while  on  duty,  in  uniform,  or  in 
the  office  where  the  employee  is 
stationed.  Proposed  §  7001.102(a)(2) 
would  continue  this  prohibition,  but 
would  extend  it  to  cover  sales  activities 
at  any  postal  facility.  The  prohibition  is 
intended  to  prevent  employees  from 
using  influence  derived  from  their 
official  positions  as  an  aid  to  sales 
activities,  and  experience  has  shown 
that  employees  may  exert  such 
influence  at  postal  facilities  other  than 
their  own.  Under  5  CFR  2635.702, 
employees  must  not  use  public  office  for 
their  own  private  gain  or  for  the  benefit 
of  others  such  as  any  business  with 
which  they  are  affiliated.  The  Postal 
Service  considers  that  a  more  explicit, 
supplemental  rule  is  needed  to  deal 
with  sales  activities  in  the  workplace  or 
in  uniform,  whether  or  not  the 
employee  who  would  engage  in  the 
sales  activity  is  on  duty. 

(b)  Prior  approval  for  outside 
employment  and  business  activities. 
Under  39  CFR  447.23(a)(2),  the  Postal 
Service  previously  has  prohibited 
employees  from  engaging  in 
employment  with  persons  with  whom 
they  have  dealings  in  their  official 
capacities.  Proposed  §  7001.102(b)(l)(i) 
would  instead  require  employees  to 
obtain  approval  before  engaging  in  such 
employment  or  business  activities. 
Although  there  are  situations  in  which 
outside  activities  involving  such 
persons  would  raise  issues  under  5  CFR 
part  2635,  the  duties  of  many  Postal 
Service  employees,  such  as  clerks  and 
letter  carriers,  might  bring  them  into 
limited  contact  with  a  variety  of  outside 
businesses,  including  large,  diversified 
corporations.  Prohibiting  such 
employees  from  being  employed  in  any 
phase  of  a  business,  merely  because  the 
business's  mail  touches  their  hands, 
would  be  unduly  restrictive.  Therefore, 
the  Postal  Service  considers  a  prior 
approval  requirement  more  appropriate 
than  a  prohibition  for  this  type  of 
outside  employment  and,  under  5  CFR 
2635.803,  has  proposed  the  prior 
approval  requirement  at 


§  7001.102(b)(l)(i).  The  review  required 
by  the  approval  process  can  be  expected 
to  identify  those  employment 
relationships  that  would  present  ethical 
conduct  concerns  under  5  CFR  part 
2635. 

Under  39  CFR  447.23(a)(6),  the  Postal 
Service  previously  has  prohibited 
employees  from  engaging  in  outside 
employment  with  (1)  persons  whose 
business  interests  are  substantially 
dependent  upon,  or  may  be  significantly 
affected  by,  postal  rates,  fees,  or 
classifications;  and  (2)  persons  whose 
interests  are  substantially  dependent  on 
providing  goods  or  services  to,  or  for  use 
in  connection  with,  the  Postal  Service. 
Proposed  §  7001.102(b)(l)(ii)  would 
require  employees  to  obtain  prior 
approval  before  engaging  in  such 
employment  or  business  activities. 
Definitions  of  the  outside  businesses  to 
which  the  prior  approval  requirement 
would  apply  are  provided  in 
§  7001.102(c)(2)  and  (c)(3).  Whether 
such  outside  employment  or  business 
activities  should  be  approved  will 
usually  depend  upon  the  relationship 
between  the  particular  postal 
employee's  official  duties  and  the 
operations  or  interests  of  the  outside 
business.  Therefore,  the  Postal  Service 
considers  that  a  prior  approval 
requirement  is  the  appropriate 
mechanism  to  bring  to  light  and  address 
outside  relationships  that  are  likely  to 
raise  ethical  conduct  issues  under  5  CFR 
part  2635. 

Proposed  §  7001.102(b)(2)  would  set 
forth  the  procedure  by  which  employees 
may  request  approval  to  engage  in 
outside  employment  or  business 
activities  for  which  prior  approval  is 
required.  The  standard  for  approval 
would  be  set  forth  in  proposed 
§  7001.102(b)(3}.  Under  this  standard, 
approval  could  be  granted  only  when  it 
is  determined  that  the  outside 
employment  or  business  activity  will 
not  involve  conduct  prohibited  bv  law 
or  Federal  regulation.  Because  requests 
for  prior  approval  might  involve 
situations  where  the  employee's 
conduct  could  violate  the  principle  that 
employees  shall  endeavor  to  avoid  any 
actions  creating  the  appearance  that 
they  are  violating  the  law  or  the 
standards  set  forth  in  5  CFR  part  2635. 
the  approval  standard  includes  a 
specific  reference  to  5  CFR 
2635.101(b)(14). 

Proposed  §  7001.102(c)(1)  would 
provide  a  definition  of  "outside 
employment  or  business  activity"  The 
definition  would  clarify  that  the 
regulations  cover  those  who  would 
engage  in  business  as  a  principal — as 
proprietor,  general  partner,  director,  or 
holder  of  a  franchise — as  well  as  to 
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those  who  would  serve  a  business  as 
employee,  contractor,  or  the  like.  Under 
the  proposed  definition,  an  employee 
would  not,  simply  by  holding  shares  in 
a  publicly  held  corporation,  be  engaged 
in  employment  or  business  activity  with 
or  on  behalf  of  that  corporation. 

Section  7001.103    Statu  tory  Prohibition 
Against  Interests  in  Contracts  To  Cany 
Mail  and  Acting  as  Agent  for 
Contractors 

Proposed  §  7001.103  would  provide 
notice  to  Postal  Service  employees  that 
certain  interests  in,  and  conduct  in 
connection  with,  mail  transportation 
contracts  are  prohibited  by  a  criminal 
statute,  18  U.S.C.  440.  The  section  is  for 
purposes  of  notification  only.  Neither 
the  Postal  Service  nor  OGE  has  issued 
regulations  interpreting  this  statutory 
prohibition. 

ni.  Matters  of  Regulatory  Procedure 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
rulemaking  (5  U.S.C.  553(b).  (c)).  the 
Postal  Service  invites  comments  on  this 
proposed  rule. 

List  of  Subiects  in  S  CFR  Part  7001 

Conflict  of  interests.  Ethical 
standards.  Executive  branch  standards 
of  conduct.  Government  employees. 

E)ated:  March  8. 1995. 
Mary  S.  Elcano, 

General  Counsel  and  Vice  President.  United 
States  Postal  Service. 

Approved;  March  15.  1995. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  United  States  Postal 
Service,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
proposing  to  amend  title  5  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
chapter  LX,  consisting  of  part  7001.  as 
follows: 

Chapter  LX— United  States  Postal 
Service 

PART  7001  —  SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  UNITED 
STATES  POSTAL  SERVICE 

Qat* 

7001.101  General. 

7001.102  Restrictions  on  outside 
employment  and  business  activities. 

7001.103  Statutory  prohibition  against 
interests  in  contracts  to  carry  mail  and 
acting  as  agent  for  contractors. 

Authority:  5  U.S.C.  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  39 


use.  401;  E.G.  12674.  54  FR  15159.  3  CFR. 
1989  Comp..  p.  215,  as  modified  by  E.G. 
12731.  55  FR  42547,  3  CFR.  1990  Comp..  p. 
306;  5  CFR  2635.105.  2635.802.  and 
2635.803. 

f  7001.101     Oenwal. 

In  accordance  with  5  CFR  2635.105. 
the  regulations  in  this  part  supplement 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  as 
applied  to  employees  of  the  United 
States  Postal  Service  (Postal  Service). 
Postal  Service  employees  are  subject,  in 
addition  to  the  standards  in  5  CFR  part 
2635  and  this  part,  to  the  executive 
branch  financial  disclosure  regulations 
contained  in  5  CFR  part  2634,  and  to 
any  rules  of  conduct  issued  separately 
by  the  Postal  Service,  including  but  not 
limited  to,  regulations  contained  in  39 
CFR  part  447,  the  Postal  Service 
Employee  and  Labor  Relations  Manual, 
and  the  Postal  Service  Procurement 
Manual. 

f  7001 . 1 02    Restrlcttona  on  outside 
employment  and  business  activities. 

(a)  Prohibited  outside  employment 
and  business  activities.  No  Postal 
Service  employee  shall: 

(1)  Engage  in  outside  employment  or 
business  activities  with  or  for  a  person, 
including  oneself,  engaged  in: 

(i)  The  manufacture  of  any  uniform  or 
other  product  required  by  the  Postal 
Service  for  use  by  its  employees  or 
customers: 

(ii)  The  transportation  of  mail  under 
Postal  Service  contract  to  or  from  the 
postal  facility  at  which  the  employee 
works,  or  to  or  from  a  postal  facility 
within  the  delivery  area  of  a  post  office 
in  which  the  employee  works; 

(iii)  Providing  consultation,  advice,  or 
any  subcontracting  service,  with  res|>ect 
to  the  operations,  programs,  or 
procedures  of  the  Postal  Service,  to  any 
person  who  has  a  contract  with  the 
Postal  Service  or  who  the  employee  has 
reason  to  believe  will  compete  for  such 
a  contract;  or 

(iv)  The  operation  of  a  commercial 
mail  receiving  agency  registered  with 
the  Postal  Service,  or  the  delivery 
outside  the  mails  of  any  type  of  mailable 
matter,  except  daily  newspapers;  or 

(2)  Engage  in  any  sales  activity, 
including  the  solicitation  of  business  or 
the  receipt  of  orders,  for  oneself  or  any 
other  person,  while  on  duty  or  in 
uniform,  or  at  any  postal  facility. 

(b)  Prior  approval  for  outside 
employment  and  business  activities — (1) 
Requirement  for  approval.  A  Postal 
Service  employee  shall  obtain  approval, 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  prior  to: 


(i)  Engaging  in  outside  employment  or 
business  activities  with  or  for  any 
person  with  whom  the  employee  has 
official  dealings  on  behalf  of  the  Postal 
Service;  or 

(ii)  Engaging  in  outside  employment 
or  business  activities,  with  or  for  a 
person,  including  oneself,  whose 
interests  are: 

(A)  Substantially  dependent  upon,  or 
potentially  affected  to  a  significant 
degree  by,  postal  rates,  fees,  or 
classifications:  or 

(B)  Substantially  dependent  upon 
providing  goods  or  services  to,  or  for  use 
in  connection  with,  the  Postal  Service. 

(2)  Submission  and  contents  of 
request  for  approval.  An  employee  who 
wishes  to  engage  in  outside  employment 
or  business  activities  for  which  prior 
approval  is  required  by  paragraph  (b)(1) 
of  this  section  shall  submit  a  written 
request  for  approval  to  the  Postal 
Service  Ethical  Conduct  Officer  or 
appropriate  delegate.  The  request  shall 
be  accompanied  by  a  statement  from  the 
employee's  supervisor  briefly 
summarizing  the  employee's  duties  and 
stating  any  workplace  concerns  raised 
by  the  employee's  request  for  approval. 
The  request  for  approval  shall  include: 

(i)  A  brief  description  of  the 
employee's  official  duties; 

(ii)  The  name  of  the  outside  employer, 
or  a  statement  that  the  employee  will  be 
engaging  in  employment  or  business 
activities  on  his  or  her  own  behalf; 

(iii)  The  type  of  employment  or 
business  activities  in  which  the  outside 
employer,  if  any,  is  engaged; 

(iv)  The  type  of  services  to  be 
performed  by  the  employee  in 
connection  with  the  outside 
employment  or  business  activities; 

(v)  A  description  of  the  employee's 
official  dealings,  if  any,  with  the  outside 
employer  on  behalf  of  the  Postal 
Service;  and 

(vi)  Any  additional  information 
requested  by  the  Ethical  Conduct  OfBcer 
or  delegate  that  is  needed  to  determine 
whether  approval  should  be  granted. 

(3)  Standard  for  approval.  The 
approval  required  by  paragraph  (b)(1)  of 
this  section  shall  be  granted  only  upon 
a  determination  that  the  outside 
employment  or  business  activity  will 
not  involve  conduct  prohibited  by 
statute  or  Federal  regulation,  including 

5  CFR  part  2635.  which  includes,  among 
other  provisions,  the  principle  stated  at 
5  CFR  2635.101(b)(14)  that  employees 
shall  endeavor  to  avoid  any  actions 
creating  the  appearance  that  they  are 
violating  the  law  or  the  ethical 
standards  set  forth  in  part  2635. 

(c)  Definitions.  For  purposes  of  this 
section: 


(1)  Outside  employment  or  business 
activity  means  any  form  of  employment 
or  business,  whether  or  not  for 
compensation.  It  includes,  but  is  not 
limited  to,  the  provision  of  personal 
services  as  officer,  employee,  agent, 
attorney,  consultant,  contractor,  trustee, 
teacher,  or  speaker.  It  also  includes,  but 
is  not  limited  to,  engagement  as 
principal,  proprietor,  general  partner, 
holder  of  a  franchise,  operator,  manager, 
or  director.  It  does  not  include  equitable 
ownership  through  the  holding  of 
publicly  traded  shares  of  a  corporation. 

(2)  A  person  having  interests 
substantially  dependent  upon,  or 
potentially  affected  to  a  significant 
degree  by,  postal  rates,  fees,  or 
classifications  includes  a  person: 

(i)  Primarily  engaged  in  the  business 
of  publishing  or  distributing  a 
publication  mailed  at  second-class  rates 
of  postage; 

(ii)  Primarily  engaged  in  the  business 
of  sending  advertising,  promotional,  or 
other  material  on  behalf  of  other 
persons,  through  the  mails; 

(iii)  Engaged  in  a  business  that 
depends  substantially  upon  the  mails 
for  the  solicitation  or  receipt  of  orders 
for,  or  the  delivery  of.  goods  or  services; 
or 

(iv)  Who  is,  or  within  the  past  4  years 
has  been,  a  party  to  a  proceeding  before 
the  Postal  Rate  Commission. 

(3)  A  person  having  interests 
substantially  dependent  upon  providing 
goods  or  services  to  or  for  use  in 
connection  with  the  Postal  Service 
includes  a  person: 

(i)  Providing  goods  or  services  under 
contract  with  the  Postal  Service  that  can 
be  expected  to  provide  revenue 
exceeding  $100,000  over  the  term  of  the 
contract  and  that  provides  five  percent 
or  more  of  the  person's  gross  income  for 
the  person's  current  fiscal  year;  or 

(ii)  Substantially  engaged  in  the 
business  of  preparing  items  for  others 
for  mailing  through  the  Postal  Service. 

§  7001 .1 03    Statutory  prohibition  against 
Interests  In  contracts  to  carry  mail  and 
acting  as  agent  for  contractors. 

Section  440  of  title  18,  United  States 
Code,  makes  it  unlawful  for  any  Postal 
Service  employee  to  become  interested 
in  any  contract  for  carrying  the  mail,  or 
to  act  as  agent,  with  or  without 
compensation,  for  any  contractor  or 
person  offering  to  become  a  contractor 
in  any  business  before  the  Postal 
Service. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
(FR  Doc.  95-7469  Filed  3-24-95;  8:45  am] 
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Customs  Service 


19  CFR  Part  122 
RIN  1515-AB64 

Customs/INS  Field  Organizations; 
Revocations  and  Designation  of 
International  Airport  Status  for 
Customs  Services  and  Ports  of  Entry 
for  Aliens  Arriving  by  Aircraft 

AGENCIES:  Immigration  and 

Naturalization  Service,  Justice;  Customs 

Service.  Treasury. 

ACTION:  Joint  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  and  Immigration 
and  Naturalization  Service  (the  Service) 
Regulations  pertaining  to  their 
respective  field  organizations.  Customs 
proposes  to  revoke  the  international 
airport  designations  for  the  Ranier 
International  Seaplane  Base  located  in 
Ranier.  Minnesota,  and  the  Eagle  Pass 
Municipal  Airport  located  in  Eagle  Pass, 
Texas.  "The  Service  proposes  to  remove 
Ranier,  MN,  and  Eagle  Pass,  TX,  from 
the  port  of  entry  lists  for  aliens  arriving 
by  vessel,  land  transportation,  or  by 
aircraft.  This  proposal  is  based  on 
evidence  that  the  facilities  at  these 
locations  have  deteriorated  and/or  the 
amount  of  business  clearing  through  the 
airports  does  not  justify  continued 
maintenance  of  inspection  equipment 
and  personnel.  The  document  also 
proposes  to  designate  Maverick  County 
Airport  located  in  Maverick  County, 
Texas,  as  a  new  international  airport  for 
Customs  purposes  and  as  a  new  port  of 
entry  for  purposes  of  the  Service.  These 
changes  will  assist  both  agencies  in 
their  continuing  efforts  to  achieve  more 
efficient  use  of  their  personnel, 
facilities,  and  resources,  and  to  provide 
better  service  to  carriers,  importers,  and 
the  general  public. 

DATES:  Comments  must  be  received  on 
or  before  May  26.  1995. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the 
Regulations  Branch.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  1301  Constitution  Avenue  NW.. 
Washington.  DC  20229.  Comments 
submitted  may  be  inspected  at  the 


Regulations  Branch.  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street  NW.,  Suite  4000, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  At 
Customs  Service — Darlene  Langum 
Wilder,  Office  of  Passenger  Enforcement 
and  Facilitation,  Office  of  Inspection 
and  Control,  (202)  927-0530;  at 
Immigration  and  Naturalization 
Service — Andrea  Sickler,  Assistant 
Chief  Inspector,  Office  of  Inspections, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  7228. 
Washington,  DC  20536,  (202)  616-7993. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  achieve  more  efficient  use  of  their 
personnel,  facilities,  and  resources,  and 
to  provide  better  services  to  carriers, 
importers,  and  the  public  in  general, 
U.S.  Customs  and  the  Immigration  and 
Naturalization  Service  (the  Service) 
propose  to  amend  their  respective  field 
organization  regulations. 

Customs  proposes  to  amend  §  122.13 
of  the  Customs  Regulations  (19  CFR 
122.13),  which  lists  international 
airports,  to  reflect  the  proposed 
revocations  of  the  international  airport 
designations  for  (1)  Ranier  International 
Seaplane  Base  located  in  Ranier, 
Minnesota,  in  the  Customs  District  of 
Duluth,  Minnesota,  North  Central 
Region,  and  (2)  Eagle  Pass  Municipal 
Airport  located  in  Eagle  Pass,  Texas,  in 
the  Customs  District  of  Laredo,  Texas, 
Southwest  Region.  Customs  further 
proposes  to  amend  §  122.13  to  refiect 
the  proposed  designation  of  Maverick 
County  Airport  located  in  Maverick 
County,  Texas,  in  the  Customs  District 
of  Laredo,  Texas,  Southwest  Region,  as 
an  international  airport.  Revocation  of 
the  international  airport  designations 
will  not  resuh  in  any  significant 
reduction  in  Customs  services  in  the 
area,  as  future  Minnesota  transactions 
will  be  handled  at  either  Sky  Harbor 
Airport  or  Crane  Lake  Seaplane  Base, 
both  landing  rights  airports,  and  future 
Texas  transactions  will  be  handled  at 
Maverick  County  Airport,  also  a  landing 
rights  airport,  which,  it  is  proposed,  will 
be  designated  as  an  international 
airport. 

"The  Service  proposes  to  amend  8  CFR 
100.4(c)  (2)  and  (3),  which  pertain  to 
ports  of  entry  for  aliens  arriving  by 
vessel,  land  transportation,  or  by 
aircraft,  to  refiect  the  removal  of  the 
same  two  ports  of  entry:  (1)  Ranier 
International  Seaplane  Base  located  in 
Ranier.  Minnesota,  in  the  Service 
District  of  St.  Paul,  Minnesota,  and  (2) 
Eagle  Pass  Municipal  Airport  located  in 
Eagle  Pass,  Texas,  in  the  Service  District 
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of  San  Antonio.  Texas.  The  Service 
further  proposes  to  amend  its 
regulations  by  adding  Maverick  County 
Airport  to  the  list  of  ports  of  entry 
authorized  for  the  processing  of  aliens 
arriving  by  vessel,  land  transportation, 
or  by  aircraft.  Withdrawal  of  the  port  of 
entry  designations  will  not  result  in  any 
significant  reduction  in  Immigration 
services  in  the  area,  as  future  Minnesota 
transactions  will  be  handled  at  either 
Sky  Harbor  Airport  or  Crane  Lake 
Seaplane  Base,  both  landing  rights 
airports,  and  future  Texas  transactions 
will  be  handled  at  Maverick  County 
Airport,  also  a  landing  rights  airport, 
which,  it  is  proposed,  will  be  designated 
as  a  port  of  entry. 

Customs  Position 

The  criteria  used  by  Customs  in 
determining  whether  to  withdraw  the 
designation  of  an  international  airport 
from  a  facility  previously  designated  as 
such  are  found  at  §  122.11(b)  of  the 
Customs  Regulations,  which  provides 
that  the  designation  can  be  withdrawn 
for  any  of  the  following  reasons:  (1)  The 
amount  of  business  clearing  through  the 
airport  does  not  justify  maintenance  of 
inspection  equipment  and  personnel;  (2) 
proper  facilities  are  not  provided  or 
maintained  by  the  airport;  (3)  the  rules 
and  regulations  of  the  Federal 
Government  are  not  followed;  or.  (4) 
some  other  location  would  be  more 
useful.  In  the  case  of  Ranier 
International  Seaplane  Base,  the 
conditions  specified  at  §  122.11(b)(1) 
and  (2)  are  present.  In  the  case  of  Eagle 
Pass  Municipal  Airport,  the  conditions 
specified  at  §  122.11(b)(2)  and  (4)  are 
present. 

Regarding  the  proposed  revocation  of 
the  international  airport  designation  for 
Ranier  International  Seaplane  Base,  this 
action  originated  as  a  request  from  the 
owner  of  the  seaplane  base:  The 
Camping  and  Education  Foundation/ 
Camp  Kooch-i-ching.  The  President/ 
Director  of  the  Foundation  requested 
that  Ranier's  designation  as  an 
international  airport  port  of  entry  be 
changed  so  that  the  facility  would  no 
longer  be  used  as  a  landing  base  for 
seaplanes.  With  regard  to  the  above 
criteria,  the  President/Director  stated 
that  the  facility  is  used  only  as  a 
landbase  for  a  boys'  camp.  The  district 
director  at  Duluth  has  verified  that 
Ranier's  designation  as  an  international 
airport  should  be  withdrawn  because  (1) 
the  services  offered  to  aircraft  operators 
has  declined.  (2)  the  number  of 
seaplanes  requesting  Customs  clearance 
is  minimal — only  67  seaplanes  arrived 
in  1993.  and  (3)  the  facilities  have 
deteriorated  and  can  no  longer  safely 
accommodate  aircraft.  The  Regional 


Commissioner  for  the  North  Central 
Region  agrees  with  the  request  and  the 
district's  findings. 

Regarding  the  proposed  revocation  of 
the  international  airport  designation  for 
the  Eagle  Pass  Municipal  Airport  and 
designation  of  Maverick  County  Airport 
as  the  replacement  international  airport, 
this  action  originated  as  a  request  from 
the  Honorable  Enriqueta  D.  Carpenter, 
Maverick  County  Judge,  who  advised 
that  the  existing  airport  is  extremely 
limited  and  will  be  closed  when  the 
new  airport  facility  is  completed  in  the 
next  year.  Customs  believes  that  the 
Maverick  facility  should  be  given  the 
same  status  as  the  Eagle  Pass  facility 
once  the  latter  is  closed.  The  workload 
will  remain  the  same  and  staffing 
should  not  be  affected. 

An  "international  airport"  is  defined 
at  §  122.1(e)  of  the  Customs  Regulations 
(19  CFR  122.1(e)).  in  part,  as  any  airport 
designated  by  (1)  the  Secretary  of  the 
Treasury  or  the  Commissioner  of 
Customs  as  a  port  of  entry  for  aircraft. 
(2)  the  Attorney  General  as  a  port  of 
entry  for  aliens,  and.  (3)  the  Secretary  of 
Health  and  Human  Services  as  a  place 
for  quarantine  inspection.  (It  is  noted 
that  the  term  "port  of  entry"  in  this 
section  applies  only  for  arrival  purposes 
in  the  contexts  specified  and.  thus,  does 
not  have  the  same  meaning  or  legal 
effect  as  the  broader  term  "port  of 
entry"  used  for  Customs  organizational 
purposes  in  part  101.)  The  new 
international  airport  will  be  within  an 
already  established  port  of  entry — Eagle 
Pass.  see.  T.D.  91-93  (56  FR  57487). 

Description  of  International  Airport 
Limits 

The  geographical  limits  of  the 
proposed  international  airport  called 
Maverick  County  Airport  would  be  as 
follows: 

In  Maverick  County.  Texas, 
approximately  12  miles  north  of  the 
corporate  limits  of  the  city  of  Eagle  Pass 
and  east  of  U.S.  Highway  277  is  a  site 
commonly  known  as  the  "Radar  Base" 
Airfield  that  encompasses  a  total  of  640 
acres;  this  site  is  designated  by  a  sign 
marked  "Eagle  Pass  Airport,"  which  is 
located  at  the  intersection  of  U.S. 
Highway  277  and  an  undesignated  (no 
name  or  number)  paved  road. 

Immigration  and  Naturalization 
Services' s  Position 

The  criteria  used  by  the  Service  in 
determining  whether  to  remove  a 
facility  previously  designated  as  a  port 
of  entry  for  the  processing  of  aliens 
arriving  by  vessel,  land  transportation, 
or  by  aircraft  are  found  at  8  CFR  100.4(c) 
(2)  and  (3),  which  provide,  in  part,  that 
the  designation  of  ports  of  entry  may  be 


withdrawn  whenever,  in  the  judgment 
of  the  Commissioner,  such  action  is 
warranted. 

In  the  case  of  Ranier  International 
Seaplane  Base  and  Eagle  Pass  Municipal 
Airport,  the  Commissioner  has  reviewed 
information  presented  by  parties 
requesting  termination  of  their  port  of 
entry  designations.  Ranier  International 
Seaplane  Base  is  owned  by  the  Camping 
and  Education  Foundation/Camp 
Kooch-i-ching.  The  Foundation's 
President/Director  stated  that  the  base  is 
used  only  as  a  landbase  to  transport 
supplies  and  people  to  a  boys'  camp  and 
requested  that  the  facility  no  longer  be 
used  as  a  landing  base  for  seaplanes  due 
to  concern  for  the  safety  of  camp  visitors 
and  personnel. 

Eagle  Pass  Municipal  Airport  services 
and  is  owned  by  Maverick  County, 
Texas.  The  County  Judge  of  Maverick 
requested  that  Eagle  Pass  Municipal 
Airport's  designation  as  a  port  of  entry 
be  revoked  due  to  facility  constraints 
and  the  fact  that  it  will  be  closed  upon 
completion  of  the  new  Maverick  County 
Airport.  The  Commissioner  believes  that 
the  withdrawal  of  the  port  of  entry 
designations  for  both  Ranier 
International  Seaplane  Base  and  Eagle 
Pass  Municipal  Airport  is  warranted, 
and  that  the  designation  of  Maverick 
County  Airport  as  a  Class  A  port  of 
entry  is  also  warranted. 

Concurrence  of  Other  Federal 
Inspection  Service  Agencies 

Other  agencies  having  a  presence  at 
the  Ranier  and  Eagle  Pass  facilities  (the 
Department  of  Health  and  Human 
Services  and  the  Animal  and  Plant 
Health  Inspection  Service  of  the 
Department  of  Agriculture)  have  been 
contacted  regarding  these  matters  and 
support  the  proposed  actions. 

Accordingly.  Customs  believes  that 
there  is  sufficient  justification  for 
revoking  the  international  airport 
designations  from  Ranier  International 
Seaplane  Base  and  Eagle  Pass  Municipal 
Airport,  and  for  designating  Maverick 
County  Airport  as  an  international 
airport;  the  Service  believes  it  also  has 
sufficient  justification  for  amending  its 
regulations  at  8  CFR  part  100  to  reflect 
current  airport  listings  serving  as 
designated  ports  of  entry. 

Proposed  Amendments 

If  the  proposed  revocations  of 
international  airport  designations  and 
designation  of  international  airport  are 
adopted,  the  Customs  list  of 
international  airports  at  §  122.13  will  be 
amended  by  removing  Ranier 
International  Seaplane  Base  and  Eagle 
Pass  Municipal  Airport  and  adding 
Maverick  County  Airport,  and  the 


Service  regulations  at  8  CFR  100.4(c)  (2) 
and  (3)  will  be  amended  by  removing 
Ranier,  MN,  and  Eagle  Pass,  TX,  and 
adding  Maverick  County  Airport. 

Conunents 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  (Customs  will  serve  as  the 
clearing  house  for  comments  received 
and  coordinate  a  response  with  the 
Service.)  Comments  submitted  will  be 
available  for  pubUc  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  E)epartment  Regulations 
(31  CFR  1.4),  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  Franklin  Court,  4th  floor,  1099 
14th  St.,  NW.  Washington.  DC. 

Authority 

This  change  is  proposed  under  the 
authority  of  5  U.S.C.  301,  8  U.S.C.  1103. 
and  19  U.S.C.  2,  66,  and  1624. 

Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Orders 
12866. 12612, and  12606 

Customs  and  the  Service  routinely 
establish,  expand,  and  consolidate  ports 
of  entry  throughout  the  United  States  to 
accommodate  the  volume  of  Customs- 
and  Service-related  activity  in  various 
parts  of  the  country.  Although  this 
document  is  being  issued  with  notice 
for  public  comment,  it  is  not  subject  to 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  because  it 
relates  to  agency  management  and 
organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

In  accordance  with  the  provisions  of 
E.O.  12612.  it  is  certified  that  the 
regulations  proposed  herein  have  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  specified  in 
that  E.O.  and  that  they  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

In  accordance  with  the  provisions  of 
E.O.  12606,  the  Commissioners  of  the 
Customs  and  the  Immigration  and 


Naturalization  Services  certify  that  they 
have  assessed  these  proposed 
amendments  in  light  of  the  criteria  set 
forth  in  that  E.O.,  and  determined  that 
the  regulations  proposed  herein  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney,  Office 
of  Regulations  and  Rulings,  U.S. 
Customs  Service;  however,  personnel 
from  other  offices  and  agencies 
participated  in  its  development. 

List  of  Subjects 

8  CFR  Part  100 

Administrative  practice  and 
procedure.  Organizations  and  functions 
(Government  agencies). 

19  CFR  Part  122 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Airports,  Air  transportation.  Baggage. 
Customs  duties  and  inspection.  Drug 
traffic  control.  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  Part  100  of  Chapter 
I  of  title  8  of  the  Code  of  Federal 
Regulations  and  Part  122  of  Chapter  I  of 
title  19  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

TITLE  S— ALIENS  AND  NATIONALrTY 

PART  100— STATEMENT  OF 
ORGANIZATION 

1 .  The  general  authority  citation  for 
part  100  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  part  2. 

2.  In  §  100.4,  it  is  proposed  to  amend 
paragraph  (c)(2)  by: 

a.  Removing  "Ranier,  MN"  from  the 
Class  A  listing  under  District  No.  10 — 
St.  Paul,  Minnesota; 

b.  Removing  "Eagle  Pass,  TX"  from 
the  Class  A  listing  under  District  No. 
14 — San  Antonio,  Texas;  and 

c.  Adding,  in  proper  alphabetical 
sequence.  "Maverick.  TX"  to  the  Class 
A  listing  under  District  No.  14 — San 
Antonio.  Texas. 

3.  In  §  100.4,  it  is  proposed  to  amend 
paragraph  (c)(3)  by: 

a.  Removing  "Ranier.  MN. 
International  Seaplane  Base"  from  the 
listing  under  District  No.  10 — St.  Paul. 
Minnesota; 

b.  Removing  "Eagle  Pass.  TX,  Eagle 
Pass  Airport"  from  the  listing  under 
District  No.  14 — San  Antonio,  Texas;  and 


c.  Adding,  in  proper  alphabetical 
sequence,  "Maverick,  TX,  Maverick 
County  Airport"  to  the  Class  A  listing 
under  District  No.l4 — San  Antonio, 
Texas. 

TfTLE  19— CUSTOMS  DUTIES 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66, 
1433,  1436,  1459.  1590,  1594.  1623,  1624, 
1644,;  49  U.S.CApp.  1509. 

2.  In  §  122.13,  it  is  proposed  to  amend 
the  list  of  international  airports  by 
removing  "Eagle  Pass,  Tex. — Eagle  Pass 
Municipal  Airport"  and  "Ranier, 
Mirm. — Ranier  International  Seaplane 
Base"  and  adding,  in  appropriate 
alphabetical  order,  "Maverick,  Tex. — 
Maverick  County  Airport". 

George  f.  Weise. 
Commissioner  of  Customs. 

Approved:  February  23,  1995. 
Dennis  M.  O'Connell. 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

Dated:  January  30. 1995. 
Doris  Meissner, 

Commissioner  of  Immigration  and 
Naturalization  Service. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  4, 10, 11,  and  18 

Office  of  the  Secretary 

31  CFR  Part  1 
[Docket  No.  95-06] 
RIN  1557-AA67 

Description  of  Office,  Availability  and 
Release  of  Information,  Contracting 
Outreach  Program;  Municipal 
Securities  Dealers;  Securities 
Exchange  Act  Disclosure  Rules; 
Disclosure  of  Financial  and  Other 
Information  by  National  Banks; 
Disclosure  of  Records 

agency:  Office  of  the  Comptroller  of  the 

Currency  and  Office  of  the  Secretary. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  proposes  to 
revise  its  rules  that  describe  the  agency 
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and  its  rules  that  govern  the  availability 
and  release  of  information.  By  clarifying 
these  rules,  this  proposal  will  help  the 
banking  industry  and  the  public  better 
interact  with  the  OCC.  This  proposal 
also  makes  technical  and  clarifying 
amendments  to  the  OCC's  rules 
governing  municipal  securities  dealers, 
disclosures  under  the  Securities 
Exchange  Act,  and  the  disclosure  of 
financial  and  other  information  by 
national  banks,  and,  under  delegated 
authority,  to  the  Department  of  the 
Treasury's  rules  regarding  disclosure  of 
records.  This  proposal  is  another 
component  of  the  (XIC's  Regulation 
Review  Program,  which  is  intended  to 
update  and  streamline  OCC  regulations 
and  to  reduce  unnecessary  regulatory 
costs  and  other  burdens. 

DATES:  Comments  must  be  received  by 
May  26,  1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW.. 
Washington.  DC  20219,  Attention: 
Docket  No.  95-06.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  T.  Gutierrez,  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090  (except  with 
respect  to  proposed  12  CFR  part  4. 
subpart  C);  Lester  N.  Scall,  Senior 
Attorney,  Administrative  and  Internal 
Law  Division,  (202)  874-4460,  or  Daniel 
L.  Cooke,  Attorney,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090  (with  respect  to  proposed  12 
CFR  part  4,  subpart  C). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  proposes  to  amend  12  CFR 
parts  4, 10, 11,  and  18,  and,  under 
delegated  authority,  31  CFR  part  1  as  a 
component  of  its  Regulation  Review 
Program.  One  goal  of  the  Regulation 
Review  Program  is  to  review  all  of  the 
OCC's  rules  and  to  eliminate  provisions 
that  do  not  contribute  significantly  to 
maintaining  the  safety  and  soundness  of 
national  banks  or  to  accomplishing  the 
OCC's  other  statutory  responsibilities. 
Another  goal  of  the  Regulation  Review 
Program  is  to  improve  clarity  and  to 
better  communicate  the  standards  that 
the  rules  intend  to  convey.  In  the  case 
of  the  current  proposal,  improved 
clarity  will  promote  better  and  more 
efficient  interaction  between  the  OCC 
and  the  banking  industry  and  the  public 
at  large. 


Part  4 

Subpart  A — Description  of  Office 

The  OCC  proposes  to  revise  the 
description  of  the  OCC  contained  in 
current  §4.1a  and  relocate  that 
information  to  a  new  subpart  A. 
Specifically,  the  proposal  provides 
separate  descriptions  of  the  functions 
and  responsibilities  of  the  OCC 
generally  in  §  4.2,  the  Comptroller  of  the 
Currency  in  §4.3,  the  Washington  office 
in  §  4.4,  and  the  district  and  field  offices 
in  §4.5.  The  proposal  eliminates  from 
current  §  4.1a  all  detailed  job 
descriptions  of  OCC  positions 
subordinate  to  the  Comptroller  of  the 
Currency.  These  changes  update  and 
clarify  the  regulation,  and  eliminate 
unnecessary  provisions. 

The  OCC  will  continue  to  provide  the 
public  with  current  and  accurate 
descriptions  of  the  functions  of  its  major 
departments  and  divisions  in  the  OCC's 
annual  report  to  Congress.  The  annual 
report,  required  under  12  U.S.C.  14, 
consists  of  the  four  issues  of  the 
Quarterly  Journal  published  each  year. 
The  first  issue  of  each  year  contains  the 
Comptroller's  Report  of  Operations, 
which  describes  in  detail  the  functions 
of  the  major  departments  and  divisions 
of  the  OCC.  The  OCC  believes  that  the 
Quarterly  Journal  is  a  better  source  of 
current  and  detailed  descriptions  of 
specific  departments,  divisions,  and 
officials.  Additionally,  persons  may 
contact  the  OCC's  Communications 
Division  for  further  information 
concerning  the  OCC's  organizational 
structure. 

The  OCC  also  proposes  to  eliminate 
the  information  contained  in  current 
§4.11,  which  describes  the  frequency  of 
national  bank  examinations  and 
provides  a  partial  list  of  required 
national  bank  reports.  These  changes 
eliminate  information  that  merely 
repeats  statutory  provisions,  or  is 
otherwise  unnecessary.  For  a  current 
description  of  the  frequency  of  bank 
examinations,  persons  may  refer  to  12 
U.S.C.  1820(d),  as  amended  by  section 
306  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law 
103-325,  108  Stat.  2160.  For  a  current 
listing  of  required  national  bank  reports, 
persons  may  contact  the  OCC's 
Communications  Division. 

Subpart  B — Availability  of  Information 
Under  the  FOIA 

In  General 

The  OCC  proposes  to  revise  its  rules 
regarding  the  availability  of  information 
under  the  Freedom  of  Information  Act 
(FOIA)  (5  use.  552),  currently  found 


in  §§4. 13^. 17a,  and  4.18(d),  and 
relocate  the  rules  to  a  new  subpart  B, 
consisting  of  §§4.11-4.17.  This  subpart 
updates,  clarifies,  reorganizes,  and 
streamlines  the  rules  to  better 
communicate  to  the  public  the 
standards,  policies,  and  procedures  that 
the  OCC  applies  in  administering  the 
FOIA.  The  OCC  does  not  intend  this 
subpart  B  to  materially  affect  current 
OCC  standards,  policies,  or  procedures. 
Each  section  in  the  new  subpart  B  is 
described  below. 

Section  4. 1 J — Purpose  and  Scope 

Proposed  §4.11  sets  forth  the  purpose 
of  subpart  B — namely,  to  describe  the 
standards,  policies,  and  procedures  that 
the  OCC  applies  in  administering  the 
FOIA.  This  section  also  sets  forth  the 
scope  of  subpart  B  by  briefly  describing 
each  section  in  the  subpart.  This  section 
explicitly  does  not  apply  to  a  request  for 
records  pursuant  to  the  Privacy  Act  (5 
U.S.C.  552a).  A  person  requesting 
records  from  the  OCC  pursuant  to  the 
Privacy  Act  should  refer  to  31  CFR  part 
1,  subpart  C.  and  appendix  J  of  that 
subpart. 

Section  4.12 — Information  Available 
Under  the  FOIA 

Proposed  §  4.12  delineates  the  scope 
of  information  that  the  FOIA  requires 
the  OCC  to  disclose  to  the  public.  This 
section  clarifies,  reorganizes,  and 
streamlines  the  OCC's  rules,  but  does 
not  materially  affect  current  OCC 
standards,  policies,  or  procedures. 
Paragraph  (a),  derived  from  current 
§  4.16(a),  declares  that,  in  accordance 
with  the  FOIA,  all  information  in  the 
OCC's  possession  is  available  to  the 
public,  except  the  exempt  records 
described  in  paragraph  (b). 

Paragraph  (b).  derived  from  current 
§  4.16(b),  describes  the  nine  types  of 
records  that  the  FOIA  exempts  from 
disclosure  (see  5  U.S.C.  552(b)). 
However,  paragraph  (b)(8)  differs 
somewhat  from  its  current  counterpart, 
§  4.16(b)(8).  Current  §  4.16(b)(8),  which 
describes  the  FOIA  exemption 
concerning  bank  supervisory  records, 
contains  language  not  found  in  the 
statute.  The  additional  language  in  the 
current  regulation  may  confuse  rather 
than  clarify  the  FOIA  exemption.  Thus, 
proposed  paragraph  (b)(8)  eliminates,  as 
unnecessary,  this  language.  This  change 
is  clarifying  in  nature,  and  merely 
amends  the  OCC's  rule  to  better  reflect 
the  statute.  This  change  does  not 
materially  affect  current  OCC  standards, 
policies,  or  procedures. 

Paragraph  (c),  added  in  accordance 
with  5  U.S.C.  552(c)(1),  states  that  the 
OCC  may  deny  the  existence  of  exempt 
records  in  certain  circumstances  where 


disclosure  of  the  existence  of  the 
records  may  interfere  with  criminal  law 
enforcement  proceedings.  This  addition 
clarifies  the  OCC's  rules  by  properly 
reflecting  an  applicable  FOIA  provision. 

Paragraph  (a),  derived  from  current 
§  4.16(c),  states  that  on  a  case-by-case 
basis,  even  if  a  record  is  exempt  under 
paragraph  (b),  the  OCC  may  elect  not  to 
apply  the  exemption  to  the  requested 
record.  The  OCC's  discretionary 
disclosure  of  an  exempt  record  under 
this  paragraph  does  not  affect  the 
applicability  of  an  exemption  to  any 
other  record. 

Paragraph  (e),  derived  from  current 
§  4.16(d).  explains  that  the  OCC 
provides  non-exempt  portions  of  a 
requested  record  to  the  extent  that  those 
portions  are  reasonably  segregable  from 
exempt  portions. 

Section  4.13 — Publication  in  the  Federal 
Register 

Proposed  §  4.13  sets  forth  the  first  of 
three  methods  by  which  the  OCC 
provides  information  to  the  public 
under  the  FOIA.  This  section  clarifies 
the  OCC's  rules,  but  does  not  materially 
affect  current  OCC  standards,  policies, 
or  procedures. 

This  section,  derived  from  current 
§  4.14(a),  lists  the  types  of  information 
that  the  OCC  publishes  in  the  Federal 
Register  for  the  guidance  of  the  public. 
Generally,  the  OCC  publishes  in  the 
Federal  Register  proposed  and  final 
rules,  and  certain  notices  and  policy 
statements  of  concern  to  the  general 
public  (such  as  notices  of  certain 
Federal  preemption  interpretations,  in 
accordance  with  12  U.S.C.  43). 

Section  4.14 — Public  Inspection  and 
Copying 

Proposed  §  4.14  sets  forth  the  second 
method  by  which  the  OCC  provides 
information  to  the  public  under  the 
FOIA.  This  section  updates,  clarifies, 
reorganizes,  and  streamlines  the  rules, 
but  does  not  materially  affect  current 
OCC  standards,  policies,  or  procedures. 

Information  covered  under  this 
section  is  readily  available  to  the  public 
for  inspection  and  copying.  Any  person 
seeking  this  information  may  contact 
the  Disclosure  Officer  in  the  OCC's 
Communications  Division  at  the  address 
specified  in  paragraph  (c)  to  schedule  an 
appropriate  time  to  inspect  and  copy 
documents. 

Paragraph  (a)  lists  the  seven  types  of 
information  that  this  section  covers. 
These  types  of  information  are:  (1)  Final 
orders,  agreements,  or  other  enforceable 
documents  made  in  the  adjudication  of 
a  case  (paragraph  (a)(1).  derived  from 
current  §  4.15(a)(1));  (2)  final  opinions 
made  in  the  adjudication  of  a  case 


(paragraph  (a)(2).  derived  from  current 
§  4.15(a)(2));  (3)  statements  of  general 
policy  or  interpretations  of  general 
applicability  not  published  in  the 
Federal  Register  (paragraph  (a)(3), 
derived  from  current  §  4.15(a)(3));  (4) 
administrative  staff  manuals  or 
instructions  to  staff  that  may  affect  a 
member  of  the  public  (paragraph  (a)(4), 
derived  from  current  §  4.15(a)(4));  (5)  a 
current  index  identifying  each 
document  described  in  paragraphs 
(a)(l)-(4)  that  the  OCC  issued,  adopted, 
or  promulgated  after  July  4, 1967  (a  date 
set  under  5  U.S.C.  552(a)(2))  (paragraph 
(5),  derived  from  current  §  4.15(b));  (6) 
a  list  of  OCC  publications  available 
(paragraph  (a)(6),  derived  from  current 
§  4.14(b));  and  (7)  a  list  of  OCC  forms 
available,  and  specific  forms  and 
instructions  (paragraph  (a)(7),  derived 
from  current  §  4.13). 

Paragraph  (a)  eliminates  several  items 
unnecessarily  listed  in  current  §  4.15(a). 
Current  §4.15(a)(6)-(9)  involves 
securities  disclosure  documents  already 
addressed  in  other  regulations,  and 
contains  outdated  references  to 
regulations;  and  current  §4.15(a)(10) 
involves  requests  for  staff  no-objection 
positions  and  staff  responses.  Currently, 
requesters  may  obtain  these  documents 
upon  specific  request.  While  the  new 
subpart  B  does  not  specifically  mention 
these  documents,  they,  like  all  OCC 
records  not  exempt  from  the  FOIA,  will 
remain  available  to  the  public. 

Paragraph  (a)  also  eliminates  ciurent 
§4.15(a)(ll),  which  involves  transcripts 
of  public  hearings.  The  OCC  currently 
contracts  with  a  commercial  service  to 
produce  these  documents  and  provide 
them  upon  request.  The  OCC  refers 
persons  seeking  a  transcript  of  a  public 
hearing  to  this  contractor. 

Paragraph  (b),  derived  from  current 
§  4.15(c)  explains  that  the  OCC,  to  the 
extent  necessary  to  prevent  an  invasion 
of  personal  privacy,  may  redact 
identifying  details  from  any  document 
described  in  paragraph  (a)  before 
making  the  document  available  for 
public  inspection  and  copying.  The 
OCC  provides  a  justification  for  any 
redaction  if  the  basis  of  that  redaction 
is  not  evident. 

Section  4.15 — Specific  Requests  for 
Records 

Proposed  §  4.15  sets  forth  the  third 
method  by  which  the  OCC  provides 
information  to  the  public  under  the 
FOIA.  This  section  updates,  clarifies, 
reorganizes,  and  streamlines  the  rules, 
but  does  not  materially  affect  current 
OCC  standards,  policies,  or  procedures. 

Paragraph  (a),  derived  from  current 
§  4.16(a),  provides  that  any  OCC  record 


not  exempt  from  disclosure  is  available 
to  any  person  upon  specific  request. 

Paragraph  (b),  derived  from  current 
§4.17  (b),  (c),  and  (d)(1),  identifies 
where  a  person  must  submit  a  request 
for  records  or  an  administrative  appeal 
of  a  denial  of  a  request  for  records. 
Paragraph  (b)(1)  directs  a  person  to 
submit  a  request  generally  to  the 
Disclosure  Officer  in  the  OCC's 
Communications  Division.  Paragraph 
(b)(2)  lists  a  few  exceptions  to  this 
general  rule.  Unlike  the  current 
regulation,  paragraph  (b)(2)  does  not 
include  a  specific  provision  relating  to 
the  public  sections  of  Community 
Reinvestment  Act  (CRA)  evaluations. 
Current  §4.17(b)(2)(ii)  indicates  ffiat 
these  public  sections  are  available  from 
the  CRA  Contact  in  the  OCC's 
Department  of  Compliance 
Management.  In  the  proposed 
regulation,  these  public  sections  are 
available  from  the  Disclosure  Officer 
under  the  general  rule  in  paragraph 

(b)(1). 

Paragraph  (c),  derived  from  current 
§§4.17  (d)(2),  (d)(3),  and  (g).  and 
4.17a(b),  describes  the  required  contents 
of  a  request  for  records,  indicates  that 
the  OCC's  Director  of  Communications 
or  that  person's  designee  initially 
determines  whether  to  grant  or  deny  a 
request  for  records,  and  explains  the 
procedures  that  the  OCC  follows  in 
granting  or  denying  a  request  for 
records. 

Paragraph  (d),  derived  from  current 
§§  4.17(e)  and  4.17a(c),  describes  the 
procedures  a  requester  must  follow  to 
appeal  a  denial  of  a  request  for  records, 
indicates  that  the  Comptroller  or  the 
Comptroller's  designee  determines 
whether  to  grant  or  deny  anappeal,  and 
explains  the  procedures  that  the  OCC 
follows  in  granting  or  denying  an 
appeal. 

Paragraph  (e)(1),  added  in  accordance 
with  5  U.S.C.  552(a)(4)(B),  provides  that 
if  the  OCC  denies  an  appeal,  or  fails  to 
make  an  initial  or  appellate 
determination  within  the  time  limits  set 
forth  in  paragraph  (f).  the  requester  may 
commence  action  to  compel  disclosure 
in  an  appropriate  United  States  district 
court.  This  addition  clarifies  the  OCC's 
current  rules  by  including  statutory 
language  that  provides  the  context  of 
paragraph  (e)(2).  Paragraph  (e)(2), 
derived  from  current  §  4.17(f),  identifies 
the  OCC's  Chief  Counsel  as  the  officer 
on  whom  a  litigant  under  paragraph 
(e)(1)  must  serve  process. 

Paragraph  (f).  derived  from  current 
§  4.17a(d),  sets  forth  the  time  limits  that 
the  OCC  must  follow  in  making  initial 
and  appellate  determinations  under  this 
section.  In  general,  the  OCC  determines 
whether  to  grant  or  deny  a  request  for 
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records  within  ten  business  days  after 
the  date  of  receipt  of  the  request,  and 
determines  whether  to  grant  or  deny  an 
administrative  appeal  within  20 
business  days  after  the  date  of  receipt  of 
the  appeal. 

Paragraph  (g),  derived  from  current 
§4.17a(a),  explains  how  theCXiC 
determines  the  date  of  receipt  of  a 
request  or  appeal  for  purposes  of  the 
time  limits  set  forth  in  paragraph  (0. 

Section  4.16 — Predisclosure  Notice  for 
Confidential  Commercial  Information 

Proposed  §  4.16,  derived  from  current 
§  4.18(d).  sets  forth  predisclosure  notice 
procedures  that  the  OCC  follows,  in 
accordance  with  Executive  Order  12600 
(3  CFR,  1987  Comp..  p.  235),  when  the 
OCC  receives  a  request  under  §  4.15  for 
disclosure  of  records  that  arguably  are 
exempt  from  disclosure  under 
exemption  4  of  the  FOIA  (5  U.S.C. 
552(b)(4):  proposed  §  4.12(b)(4))  as 
confldential  commercial  information. 
This  section  clarifies  and  reorganizes 
the  rules,  but  does  not  materially  affect 
currant  OCC  standards,  policies,  or 
procedures. 

Section  4. 1 7 — Fees  for  Services 

Proposed  §4.17,  derived  from  current 
§  4.17(h),  describes  the  fees  that  the 
OCC  assesses  for  the  services  it  renders 
in  providing  information  under  the 
FOIA.  This  section  clarifies,  reorganizes, 
and  streamlines  the  rules,  but  does  not 
materially  affect  current  OCC  standards, 
policies,  or  procedures. 

Subpart  C — Release  of  Non-public  OCC 
Information 

In  General    . 

The  OCC  proposes  to  amend  and 
relocate  to  a  new  subpart  C,  current 
§§  4.18  and  4.19  to  clarify  the 
procedures  that  must  be  followed  by 
persons  who  seek  non-public  OCC 
information  and  to  clarify  the 
restrictions  on  dissemination  of  non- 
public OCC  information.  Non-public 
OCC  information,  as  that  term  is  used  in 
this  proposal,  is  information, 
confidential  or  otherwise,  that  is  not 
available  to  the  public  pursuant  to  the 
FOIA.  FOIA  specifically  exempts  from 
disclosure  several  categories  of 
information  including  records  contained 
in  or  related  to  examination,  operating, 
or  condition  reports  concerning 
financial  institutions. 

In  recent  years,  requests  for  non- 
public OCC  information,  particularly 
requests  arising  from  litigation,  have 
increased  substantially.  These  requests 
have  caused  the  OCC  concerns  about 
burden  and  confidentiality.  Persons 
requesting  information  have  sought 


confidential  OCC  records,  such  as 
reports  of  examination  and  other  OCC 
summary  information,  large  portions  of 
records  and  files  about  specific  banks, 
and  testimonial  appearances  or 
interviews  of  OCC  employees  or  former 
employees.  The  OCC  recognizes  a 
public  need  in  individual  cases  for 
certain  information,  but  is  concerned 
that  a  candid  dialogue  in  the  bank 
examination  and  supervision  process  be 
maintained.  The  OCC  is  aware  that 
release  of  non-public  OCC  information 
may  inhibit  open  consultation  between 
banks  and  the  OCC.  The  OCC,  therefore, 
has  attempted  to  balance  its  need  to 
preserve  appropriate  confidentiality  and 
the  public  interest  in  ensuring  effective 
consultations  between  banks  and  the 
OCC,  on  the  one  hand,  and  the  needs  of 
parties  requesting  information  from  the 
OCC,  on  the  other  hand. 

To  this  end,  the  proposal  provides 
new  detail  in  defining  non-public  OCC 
information,  listing  the  information 
requesters  must  include  in  their 
requests  for  non-public  OCC 
information,  and  identifying  the 
standards  the  OCC  uses  to  decide 
requests.  The  proposal  also  explains  the 
OCC  procedural  response  to  service  of 
subpoenas  on  the  OCC  and  its 
employees  and  former  employees, 
restricts  the  further  dissemination  of 
released  information  and  testimony,  and 
states  the  fee  schedule  for  records 
search,  copying,  certihcation,  and 
testimony. 

The  OCC,  as  other  Federal  agencies, 
has  authority,  pursuant  to  the  5  U.S.C. 
301,  the  "housekeeping"  statute,  to 
prescribe  procedures  for  the  production 
of  agency  records,  property,  and 
testimony.  This  proposal  is  issued 
pursuant  to  5  U.S.C.  301,  which  is 
intended  to  allow  agencies  to  control 
the  burdens  associated  with  production 
of  non-public  information.  See  Moore  \. 
Armour  Pharmaceutical  Co.,  927  F.2d 
1194  (nth  Cir.  1991).  The  proposal  is 
also  based  on  5  U.S.C.  552  and  recent 
judicial  interpretation  of  the  bank 
examination  privilege.  See  In  Re: 
Subpoena  Served  Upon  the  Comptroller 
of  the  Currency,  and  the  Secretary  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  967  F.2d630.  634  (D.C. 
Cir.  1992);  and  Schreiber  v.  Society  for 
Savings  Bancorp.  Inc..  11  F.3d  217  (DC. 
Cir.  1993)  (describing  the  type  of 
information  that  is  privileged  and 
subject  to  a  balancing  test).  In  Re 
Subpoena  and  Schreiber  have  clarified 
the  responsibilities  of  Federal  bank 
regulatory  agencies  in  the  discovery 
process.  These  cases  and  Moore  have 
led  the  OCC  to  conclude  that  it  should 
amend  §§  4.18  and  4.19. 


Courts  have  upheld  the  privileged 
nature  of  certain  types  of  information 
generated  in  the  government's 
supervision  of  banks.  Consistent  with 
the  In  Re  Subpoena  and  Schreiber 
decisions,  this  proposal  provides  for  the 
OCC's  case-by-case  determination  of 
privilege  and  provides  an  orderly 
mechanism  for  the  OCC  to  assert  or 
waive  privilege.  Also  consistent  with 
these  decisions,  the  proposal  allows  the 
OCC  to  reconcile  its  need  to  preserve 
the  confidential  nature  of  its  bank 
examination  functions  with  its 
responsibility  to  provide  access  to 
information  in  appropriate  situations. 
The  proposal  also  is  intended  to  provide 
an  efficient  mechanism  for  the  OCC  to 
release  relevant  non-privileged  records. 

The  non-public  OCC  information 
covered  by  this  proposal  includes 
information  about  failed  banks  and 
operating  banks.  This  is  consistent  with 
Congress's  view  that,  even  when 
regulatory  information  about  a  failed 
bank  is  used  by  the  FDIC,  the  privileges 
available  to  the  bank  regulatory  agencies 
are  not  intended  to  be  waived.  See  H.R. 
Conf  Rep.  No.  222, 101st  Cong.,  1st 
Sess.  440-41  (1989),  reprinted  in  1989 
U.S.C.C.A.N.  86,  479-80  (explaining 
section  ll(o)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1821(o))  as 
amended  by  section  909  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989,  Public  Law 
101-73,  103  Stat.  183,  477).  See  also 
The  Housing  and  Community 
Development  Act  of  1992,  Public  Law 
102-550,  1544,  106  Stat.  3672,  4069. 

This  proposal  is  not  intended  to  affect 
the  policies  and  procedures  the  OCC 
follows  in  providing  information  and 
assistance  for  criminal  cases  and 
investigations.  It  also  does  not  change 
the  OCC's  policies  for  releasing  non- 
public OCC  information  to  other  Federal 
agencies  that  require  such  information 
in  support  of  their  civil  investigations 
and  cases.  The  proposal  is  furthermore 
not  intended  to  supersede  information 
sharing  agreements  that  the  OCC  has 
with  other  Federal  agencies.  However, 
the  OCC  anticipates  that,  under  the 
proposal,  government  agencies  will  use 
the  OCC's  procedures  as  guidance  when 
seeking  non-public  OCC  information. 

Section  4.31 — Purpose  and  Scope 

Proposed  §  4.31  sets  out  the  purposes 
and  scope  of  this  portion  of  part  4.  As 
stated  in  paragraph  (a),  the  proposal 
seeks  to  achieve  several  purposes.  First, 
it  is  intended  to  provide  an  orderly 
mechanism  for  the  OCC  to  process 
requests  for  non-public  information. 
Second,  it  is  intended  to  provide 
information  to  requesters  while 
preserving  the  confidentiality  of  the 


information.  Third,  it  is  intended  to 
ensure  that  the  released  information  is 
used  in  the  public  interest.  Fourth,  it  is 
intended  to  provide  a  mechanism  for 
the  OCC  to  assert  evidentiary  privileges 
when  necessary.  Finally,  it  is  intended 
to  protect  the  interests  of  the  OCC  in 
fulfilling  its  mission,  which  includes 
fostering  candid  communication 
between  banks  and  the  OCC  to  ensure 
effective  supervision. 

Paragraph  (b)  describes  the  scope  of 
subpart  C  by  specifying  the  types  of 
litigation  to  which  subpart  C  applies 
and  the  type  of  information  covered  by 
the  regulation. 

Section  4.32 — Definitions 

Proposed  §  4.32  adds  new  definitions 
for  the  following  terms:  "compelling 
need,"  "complete  request,"  "non-public 
OCC  information,"  "showing  that  the 
information  has  high  relevance,"  and 
"testimony."  The  new  definitions 
should  make  the  rule  easier  to  interpret 
and  apply. 

In  particular,  the  definition  of  "non- 
public OCC  information"  clarifies  the 
precise  scope  of  the  rule  by  defining  the 
type  of  information  to  which  the  rule 
applies.  The  OCC  intends  that  the 
definition  of  "non-public  OCC 
information"  include  records  generated 
by  the  OCC  as  well  as  certain  records 
not  generated  by  the  OCC.  "Non-public 
OCC  information"  includes  interviews 
with  OCC  employees  as  well  as 
employee  testimony. 

Section  4.33 — Requirements  for  a 
Request  of  Records  or  Testimony 

Proposed  §  4.33  specifies  the 
information  that  requesters  must 
provide  to  the  OCC  when  seeking  non- 
public OCC  information.  The  OCC 
intends  this  new  section  to  ensure  that 
it  will  not  unnecessarily  compromise 
the  essential  confidentiality,  and 
consequently  the  open  information 
exchange  of  the  examination  and 
supervisory  process.  Paragraph  (a) 
specifies  what  all  requests  must  contain, 
the  additional  showing  the  requester 
must  make  if  a  response  is  sought  in  less 
than  60  days,  and  the  additional 
submissions  a  requester  must  make  in 
adversarial  situations. 

Paragraph  (b)  specifies  the  additional 
information  that  a  requester  must 
provide  when  requesting  records. 

Paragraph  (c)  specifies  the  additional 
information  that  a  requester  must 
provide  when  seeking  testimony. 

Section  4.34 — Where  to  Submit  a 
Request 

Proposed  §  4.34(a)  specifies  that 
requests  for  non-public  OCC 
information,  requests  for  authentication 


of  a  record,  and  notifications  regarding 
the  issuance  of  subpoenas  or  other 
compulsory  process  must  be  addressed 
to  the  OCC's  Litigation  Division  in 
Washington,  DC. 

Paragraph  (b)  permits  a  person  who  is 
requesting  public  OCC  information 
along  with  non-public  OCC  information 
to  submit  a  combined  request  for  both 
to  the  Litigation  Division  in 
Washington,  DC.  If  a  requester  decides 
to  submit  a  combined  request  under  this 
section,  the  OCC  will  process  the 
combined  request  under  this  subpart 
and  not  under  subpart  B  (FOIA). 

Section  4.35 — Consideration  of  Requests 

Proposed  §  4.35  sets  out  the  issues 
and  factors  that  the  OCC  will  consider 
in  acting  on  requests.  The  OCC  intends 
this  new  section  to  alert  requesters  to 
the  reasons  the  OCC  could  use  to  deny 
a  request  and  to  assist  requesters  in 
determining  whether  and  how  to  file  a 
request.  Paragraph  (a)  lists  the  bases  for 
denial  and  states  that  the  OCC  vdll 
weigh  the  requirements  prescribed  in 
§  4.33.  Paragraph  (a)  also  provides  that 
the  OCC  may  require  a  requester  to 
submit  additional  information,  states 
that  the  OCC  may  independently  seek 
information  from  other  persons  or 
sources,  and  prescribes  the  OCC's 
normal  processing  time. 

Paragraph  (b)  specifies  the  additional 
considerations  that  apply  to  requests  for 
testimony. 

Paragraph  (c)  states  that  the  OCC  also 
may  respond  to  certain  requests  by 
authorizing  others  in  possession  of  the 
requested  records  to  release  the  records. 

Section  4.36 — Parties  With  Access  to 
OCC  Information;  Restriction  on 
Dissemination 

Proposed  §  4.36  prohibits  persons  and 
entities  from  disseminating  non-public 
OCC  information  without  OCC 
approval.  The  OCC  intends  this  section 
to  preserve  the  confidentiality  of  non- 
public OCC  information. 

Paragraph  (a),  which  embodies 
current  §  4.18(a),  prohibits  current  and 
former  OCC  employees  from 
disseminating  non-public  OCC 
information.  This  paragraph  also  adds  a 
new  provision,  which  states  the  OCC's 
policy  of  objecting  to  subpoenas  for 
non-public  OCC  information  when 
subpoenas  are  used  in  lieu  of  the 
request  procedures  of  this  subpart. 

Paragraph  (b),  which  embodies  some 
of  current  §  4.18(c),  prohibits  persons 
who  are  not  current  or  former  OCC 
employees  from  disseminating  non- 
public OCC  information.  This  paragraph 
applies  to  any  person  in  possession  of 
non-public  OCC  information,  including 
banks  and  related  individuals  and 


entities.  It  states  the  OCC's  policy  of 
seeking  the  return  of  non-public  OCC 
information  from  banks  or  related 
individuals  and  entities  when 
necessary.  This  proposal  does  not  retain 
the  portion  of  current  paragraph 
§  4.18(c)  that  states  that  examination 
reports  are  the  property  of  the  OCC. 
That  provision  will  be  included  in 
revisions  of  part  7  (proposed  §  7.4000, 
which  addresses  books  and  records  of 
national  banks). 

Commenters  ara  specifically  asked  to 
address  whether  "consultants," 
meaning  outside  professionals  who 
perform  services  for  a  bank,  should  be 
included  in  the  list  of  bank-connected 
f>ersons  who  are  eligible  to  receive  OCC 
examination  reports,  or  portions  thereof, 
without  first  obtaining  the  express 
approval  of  the  OCC  or  whether  a  bank 
could  seek  OCC  approval  for  release  to 
particular  categories  of  professional 
advisors,  for  all  or  specified  portions  of 
the  bank's  examination  report.  Under 
current  §  4.18(c),  attorneys,  auditors, 
and  independent  auditors  are  included 
in  the  list  of  persons  eligible  to  receive 
reports.  Commenters  are  also  asked  to 
address:  (1)  Whether  release  to  other 
professional  advisors,  if  permitted, 
should  be  limited  to  certain  types  of 
advisors,  and/or  certain  portions  of  the 
examination  report,  and  (2)  the  nature  of 
the  confidentiality  undertaking  that 
would  be  required  before  any  material 
could  be  provided. 

Paragraph  (c),  which  embodies 
current  §  4.18(b),  preserves  the  OCC's 
current  policies  and  procedures  for 
sharing  information  with  other 
government  agencies.  This  proposal 
deletes  the  last  sentence  of  current 
paragraph  4.18(b),  which  prohibits 
persons  and  other  entities  from 
disclosing  OCC  non-public  information, 
because  it  would  be  redundant  in  light 
of  the  general  prohibition  on 
dissemination  of  information  stated  in 
§  4.36(b)(1). 

Paragraph  (d)  makes  clear  that  non- 
public OCC  information  does  not  lose 
its  non-public  status  when  released  to  a 
person  or  entity.  The  paragraph  states 
that  the  possession  of  non-public  OCC 
information  by  any  entity  or  individual 
is  not  a  waiver  of  the  OCC's  right  to 
control  further  use  or  dissemination  of 
information. 

Section  4.37 — Limitation  on 
Dissemination  of  Released  Information 

Proposed  §  4.37  permits  the  OCC  to 
condition  release  of  non-public  OCC 
information  on  the  issuance  of  a 
protective  order  and  the  sealing  of 
transcripts.  The  OCC  intends  this  new 
section  to  enable  the  OCC  to  prevent  the 
further  dissemination  of  the 
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information.  A  model  stipulation  and 
protective  order  is  printed  at  appendix 
A  to  this  subpart.  The  section  also 
specifies  that  the  OCC  may  authorize 
the  use  of  the  same  records  or  testimony 
in  another  case. 

Section  4.38 — Procedures  for  Sharing 
and  Using  OCC  Records  in  Litigation 

Proposed  section  4.38(a)  requires 
parties  to  a  case  to  share  released 
records  among  litigants.  This 
requirement  eliminates  the  need  for 
requesters  to  file  duplicative  requests. 

Paragraph  (b)  requires  all  requesters  to 
retrieve  released  non-public  OCC 
information  from  court  flies  and 
reauires  all  parties  to  destroy  non- 
public OCC  information  covered  by  a 
protective  order.  The  OCC  intends  these 
new  provisions  to  ensure  the 
confldentiality  of  the  information. 

Paragraph  (c)  informs  requesting 
litigants  that  the  OCC  will  authenticate 
its  documents  for  use  as  evidence. 

Section  4.39 — Fees  for  Services 

Proposed  §  4.39  sets  out  the  fee 
schedules  that  apply  when  the  OCC 
provides  records  or  authorizes 
testimony  from  current  or  former 
employees. 

Paragraph  (a)  addresses  fees  for 
document  searches,  copying,  and 
certiflcations,  and  adopts  the  standards 
of  subpart  B,  §4.17.  concerning 
document  releases  under  the  FOLA.  This 
paragraph  also  specifles  that  the  OCC 
may  contract  with  commercial  copiers 
and  requires  requesters  to  pay  the  costs 
of  that  copying. 

Paragrapn  (b)  addresses  testimony  and 
adopts  the  standards  of  28  U.S.C.  1821. 
This  paragraph  also  specifles  that,  when 
current  OCC  employees  testify,  the 
requester  must  pay  the  witness  fees  to 
the  OCC. 

Subpart  D — Contracting  Outreach 
Program 

The  OCC  proposes  to  relocate  its  rules 
regarding  the  contracting  outreach 
program  from  current  subpart  C  to  a 
new  subpart  D,  and  to  renumber  them. 
These  changes  do  not  amend  or  affect  in 
any  way  the  substance  of  the  rules. 

Part  10 

The  OCC  proposes  to  eliminate  forms 
and  instructions  from  its  rules  regarding 
municipal  securities  dealers.  The 


Municipal  Securities  Rulemaking  Board 
(MSRB)  created  the  forms  found  in  part 
10.  Forms  MSCM  and  MSD-5.  to 
provide  for  uniform  municipal 
securities  dealer  fliings  among  the 
Federal  flnancial  institution  supervisory 
agencies.  While  part  10  continues  to 
require  certain  persons  to  flle  Forms 
MSD-4  and  MSD-5.  the  OCC  considers 
it  unnecessary  to  incorporate  these 
detailed  forms  and  instructions  into 
OCC  regulations.  The  OCC  also  is 
concerned  that  a  lag  between  MSRB 
revision  of  a  form  and  appearance  of  the 
revised  form  in  OCC  regulations  may 
cause  confusion  for  bank  fliers. 
Moreover,  national  banks  that  act  as 
municipal  securities  dealers  do  not  copy 
and  enlarge  the  forms  from  the  OCC's 
regulations  in  practice,  contrary  to  the 
OCC's  expectations  at  the  time  it 
included  the  forms  in  its  regulations. 
Instead,  the  majority  of  national  bank 
municipal  securities  dealers  obtain 
forms  directly  from  the  OCC.  Therefore, 
the  OCC  flnds  it  unnecessary  to  publish 
the  forms  in  its  regulation.  The 
proposal,  however,  adds  a  provision 
indicating  that  the  OCC's  Chief  National 
Bank  Examiner's  Office  will  provide 
copies  of  Forms  MSD-4  and  MSD-5. 
with  instructions,  to  any  bank  that 
requests  them.  The  OCC  also  proposes 
to  make  technical  amendments  to  the 
rules.  These  changes  clarify  the  rules, 
eliminate  unnecessary  provisions,  and 
help  to  ensure  that  banks  are  using 
current  forms  for  their  fliings. 

Part  11 

The  OCC  proposes  to  make  technical 
amendments  to  its  rules  regarding 
disclosure  under  various  provisions  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  781,  78m,  78n.  78p.  and  78w). 
The  proposal  updates  the  reference  to 
the  name  of  the  division  that  receives 
fliings,  and  specifles  the  division  that 
receives  requests  for  copies  of  fliings, 
among  other  minor  changes.  These 
changes  simply  update  and  clarify  the 
regulation. 

Part  18 

The  OCC  proposes  to  amend  its  rules 
regarding  annual  flnancial  disclosures 
by  national  banks  to  conform  the  OCC's 
rules  to  language  adopted  in  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA), 


Pub.L.  101-73,  103  Stat.  187,  that 
describes  persons  subject  to 
administrative  enforcement  action  by 
the  Federal  banking  agencies. 
Specifically,  section  901(b)  of  FIRREA 
amended  12  U.S.C.  1811  et  seq..  by 
substituting  the  term  "institution- 
afflliated  party"  for  the  terms 
"director."  "offlcer,"  "employee," 
"agent,"  and  "other  person  participating 
in  the  conduct  of  the  affairs  of  a  bank." 
The  term  "institution-affiliated  party"  is 
defined  at  12  U.S.C.  1813(u).  The 
proposal  makes  similar  amendments  to 
the  provision  that  indicates  the  parties 
subject  to  administrative  action  for 
violations  of  part  18.  The  OCC  also 
proposes  to  make  technical  amendments 
to  the  regulation.  These  changes  update 
and  clarify  the  regulation,  and  conform 
the  regulation  to  statutory  language. 

31  CFRPart  1 

The  OCC  proposes  to  amend 
appendix  )  of  subpart  A  and  appendix 
J  of  subpart  C.  Subpart  A  contains  the 
Department  of  the  Treasury's  FOIA 
rules,  and  subpart  C  contains  the 
Department  of  the  Treasury's  Privacy 
Act  rules.  The  various  appendices  to 
subparts  A  and  C  contain  standardized 
information  about  components  of  the 
Department  of  the  Treasury,  including 
officials  and  addresses  relevant  to  the 
implementation  of  the  FOIA  and  the 
Privacy  Act.  Appendix  J  in  subpart  A 
and  appendix  )  in  subpart  B,  entitled 
"Office  of  the  Comptroller  of  the 
Currency,"  contain  information  about 
the  OCC. 

The  Department  of  the  Treasury,  at  31 
CFR  1.1(d)  and  1.20,  has  authorized  the 
head  of  each  of  its  components  to 
substitute  the  officials  designated  and 
change  the  addresses  specified  in  the 
appendices  corresponding  to  that 
component.  Pursuant  to  this  grant  of 
authority,  the  OCC  proposes  to  amend 
the  OCC  administrative  information  in 
appendix  J  of  subpart  A  and  appendix 
J  of  subpart  C.  These  changes  update 
regulatory  information  specific  to  the 
OCC. 

Derivation  Table  for  12  CFR  Part  4 

This  table  directs  readers  to  the 
provisions  of  the  current  12  CFR  part  4, 
if  any.  on  which  the  revised  12  CFR  part 
4  is  based. 


Revised  proviston 


Subpart  A: 

§4.1  

§§4.2-4.5 
Subparts: 

§4.11  

§4.12(a)  ... 


Current  provision 


§4.1  .. 
§4.la 


§4.1  

§4  16(a) 


Comments 


Revised  provision 

(b) 

(c) 

(d) 

(e) 

§4.13 

§4.14(a)(1H4)  

(a)(5)  

(a)(6)  

(a)(7)  

(b) 

(c) 

§4.1 5(a) 

'       (b) 

(c) 

(d) 

(e)(1)  

(e)(2)  

(f) 

(g) 

§4.16 

§4.17 

Subpart  C: 

§4.31  

§4.32 

§4.33 

§  4.34 

§4.35 

§  4.36(a)  

(b) .'... 

(c) 

(d) 

§4.37 

§4.38 

§4.39 

Subpart  D: 

§§4.61-4.66 


Current  provision 

§4.16{b) 

§4.16(c)  '. 

§4.16(d) 

§4.14(a) 

§4.l5(a)(1H4) 

§4.1 5(b) 

§4.14(b) 

§4.13  

§4. 15(C)  

§4.16(a) 

§4.l7(b),(c).  and  (d)(1)  

§§4. 17(d)(2),  (d)(3),  and  (g).  and 

4.17a(b). 
§§4.1 7(e)  and  4.17a(c)  

§4.1 7a(d) 

§4.1 7a(a) „ 

§4. 18(d) 

§4.17(h) 

%A'^9'ZZZZZZ"Z''"""'Z. 

§4.19  

§§4.18(a)  and  4.19  

§§4.18(0  and  7.6025(c)  

§4.18(b) 

§§4.61-4.74  


Comments 


Modified. 

Added  (see  5  U.S.C.  552(c)(1)). 

Modified. 

Modified. 

Significantly  modified. 

Modified. 

Modified. 

Modified. 

Modified. 

Modified. 

Added. 

Modified. 

Significantly  rxxlified. 

Significantly  modified. 

Modified. 

Added  (see  5  U.S.C.  552(a)(4)(B)). 

Modified. 

Modified. 

Modified. 

Modified. 

Modified. 

Added. 

Added. 

Significantly  modified. 

Added. 

Significantly  modified. 

Significantly  modified. 

Significantly  modified. 

Modified. 

Added. 

Added. 

Added. 

Added. 

Renumbered. 


Significantly  modified. 
Significantly  modified. 

Significantly  modified. 
Modified. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  is  primarily 
clarifying  in  nature  and  has  no  material 
impact  on  national  banks,  regardless  of 
size. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
AA67),  Washington,  DC  20503.  with 
copies  to  the  Legislative  and  Regulatory 
Activities  Division  (1557-AA67).  Office 


of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW,  Washington,  DC  20219. 

The  collections  of  information  in  this 
proposed  rule  are  found  in  12  CFR  4.33 
and  4.35  through  4.38.  The  OCC  needs 
this  information  to  provide  a  more 
efficient  mechanism  for  expeditiously 
processing  requests  for  non-public 
information  and  for  testimony.  The 
likely  respondents  are  businesses  and 
individuals.  The  estimated  annual 
burden  per  respondent  varies  from  two 
to  ten  burden  hours,  depending  on 
individual  circumstances,  with  an 
average  of  2.6  hours. 

Estimated  number  of  respondents:  110 
Estimated  annual  frequency  of 

responses:  2.3 
Estimated  total  annual  reporting 

burden: 646  hours 

List  of  Subiects 

12  CFR  Part  4 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Freedom  of  information. 
National  banks.  Organization  and 
functions  (Government  agencies), 
Reporting  and  recordkeeping 


requirements.  Women  and  minority 
businesses. 

12  CFR  Part  10 

National  banks.  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  11 

Confldential  business  information, 
National  banks,  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  18 

National  banks.  Reporting  and 
recordkeeping  requirements. 

31  CFR  Part  1 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees,  Privacy. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12.  and 
subtitle  A  of  title  31,  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

Comptroller  of  the  Currency 

12  CFR  Chapter  I 

1.  Part  4  is  revised  to  read  as  follows: 


UMI 
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PART  4— DESCRIPTION  OF  OFFICE. 
AVAILABILITY  AND  RELEASE  OF 
INFORMATION.  CONTRACTING 
OUTREACH  PROGRAM 

Sul)part  A— Oeacrlptlon  of  Offic* 

4.1  Purpose. 

4.2  OfTica  of  the  Comptroller  of  the 
Currency. 

4.3  Comptroller  of  the  Currency. 

4.4  Washington  ofTice. 

4.5  District  and  Held  offices. 

Subpart  B— Availability  of  \niormmHom 
Umlar  tt)«  Freedom  of  lnfofmaci«n  Act 

4.11  Purpose  and  scope. 

4.12  Information  available  under  the  FOIA. 

4.13  Publication  in  the  Fe<leral  Register. 

4.14  Public  inspection  and  copying. 

4.15  Specific  requests  for  records. 

4.16  Predisclosure  notice  for  confidential 
commercial  information. 

4.17  Fees  for  services. 

Subpart  C — R«i«as«  of  Non-PubUc  OCC 
Information 

4.31  Purpose  and  scope. 

4.32  Definitions. 

4.33  Requirements  for  a  request  of  records 
or  testimony. 

4.34  Where  to  submit  a  request. 

4.35  Consideration  of  requests. 

4.36  Persons  and  entities  with  access  to 
OCC  information;  restriction  on 
dissemination. 

4.37  Limitation  on  dissemination  of 
released  information. 

4.38  Procedures  for  sharing  and  using  OCC 
records  in  litigation. 

4.39  Fees  for  services. 


AppefMiix  A  to  Subpart  C— Model 
Stipulation  for  Protective  Onler  and  Model 
Protective  Order 

Sut>part  D — Mlnortty-,  Won>en-,  and 
Indivlduais  With  Disabilities— Owned 
Bualnoas  Contracting  Outreach  Program; 
Contracting  for  Goods  and  Sorvicoa 

4.61  Purpose. 

4.62  Definitions. 

4.63  Policy. 

4.64  Promotion. 

4.65  Certification. 

4.66  Oversight  and  monitoring. 

AariMrity:  12  U.S.C.  93a.  Subpart  A  alio 
issued  under  5  U.S.C.  552:  Subpart  B  also 
issued  under  5  U.S.C  552:  E.O.  12600. 
Subpart  C  also  issued  under  5  U.S.C  301. 
552:  12  use.  481,  482.  1821(o).  1821(t):  18 
U.S.C  641.  1905.  1906;  31  U.S.C  9701. 
Subpart  D  also  issued  under  12  U.S.C  1833e. 

SubfMTt  A— Description  of  Offic* 

f4.1     Pwrpoaa. 

This  subpart  describes  the  general 
puiTMJse  and  structure  of  the  Office  of 
the  Comptroller  of  the  Cuirency  (OCC), 
and  provides  the  OCC's  principal 
addresses. 

f  4.2    Offtco  of  tiM  Comptrollor  of  ttte 
Currancy. 

The  OCC  regulates  national  banks  and 
Federal  branches  and  agencies  of  foreign 
banks  generally  through  its  power  to 
examine  banks,  to  approve  or  deny 
applications  for  new  charters  or  for 
changes  in  corporate  or  banking 
structure,  to  approve  or  deny  activities, 
to  take  supervisory  actions  against 
banks,  and  to  issue  rules  and 
regulations. 

f  4.3    ComptroMor  of  th«  Currancy. 

The  Comptroller  of  the  Currency 
(Comptroller),  as  head  of  the  OCC,  is 


responsible  for  all  OCC  programs  and 
functions.  The  Comptroller  is  appointed 
by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  for  a  term  of 
five  years.  The  Comptroller  serves  as  a 
member  of  the  board  of  the  Federal 
Deposit  Insurance  Corporation,  a 
member  of  the  Federal  Financial 
Institutions  Examination  Council,  and  a 
member  of  the  board  of  the 
Neighborhood  Reinvestment 
Corporation.  The  Comptroller  is  advised 
and  assisted  by  a  policy  group  and  bv 
other  OCC  employees,  who  perform  the 
duties  and  functions  that  the 
Comptroller  directs. 

1 4.4    Washington  offlco. 

The  Washington  office  of  the  OCC  is 
the  main  office  and  headquarters  of  the 
OCC.  The  Washington  office  directs 
OCC  policy,  oversees  OCC  operations, 
and  is  responsible  for  the  direct 
supervision  of  certain  national  banks, 
including  the  largest  national  banks  and 
other  national  banks  requiring  special 
supervision.  The  Washington  office  is 
located  at  250  E  Street,  SW, 
Washington,  DC  20219. 

f4.S    District  and  field  offlcos. 

(a)  District  offices.  Each  district  office 
of  the  OCC  is  responsible  for  the  direct 
sup>ervision  of  the  national  banks  and 
Federal  branches  and  agencies  of  foreign 
banks  in  its  district,  with  the  exception 
of  the  national  banks  supervised  by  the 
Washington  office.  The  six  district 
offices  cover  the  United  States,  Puerto 
Rico,  the  Virgin  Islands.  Cuam.  and  the 
Northern  Mariana  Islands.  The  office 
address  and  the  geographical 
composition  of  each  district  follows: 


District 
Northeastern  . 

Souttieastem 

Central  

MIcKvestem  ... 
Souttiwestem 
Westem  


Office  address 


Office  of  the  Comptroller  of  the  Currency.  1114  Avenue  of 
the  Amencas.  Suite  3900.  New  York,  NY  10036. 


Office  of  the  Comptroller  of  the  Currency.  Marquis  One 
Tower,  Suite  600,  245  Peachtree  Center  Ave.,  NE,  At- 
lanta. GA  30303 

Office  of  the  Comptroller  of  the  Currency,  One  Financial 
Place.  Suite  2700,  440  South  LaSaMe  Street,  Chicago,  IL 
60605. 

Office  of  ttie  Comptrolier  of  the  Currency,  2345  Grar>d 
Ave.,  Suite  700,  Kansas  City,  MO  64108. 

Office  of  ttie  Comptroller  of  the  Currency,  1600  Lirxxrfn 
Plaza,  500  N  Alcard  Street,  Dallas,  TX  75201. 

Office  of  the  Comptroller  o(  the  Currency,  50  Fremont 
Street,  Suite  3900,  San  Francisco,  CA  94105. 


Geographical  composition 


Connecticut,  Delaware,  District  of  CoiumtMa,  Maine,  Mary- 
land, Massachusetts,  New  Hampshire,  New  Jersey,  New 
York,  Pennsytvania,  Puerto  Rico,  Rhode  Island,  Vernnont, 
Virgin  Islands. 

Alabama,  Florida,  Georgia,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  Virginia,  West  Virginia. 

IHirxMS,  Indiana,  Kentucky,  Mk:higan.  Ohio,  Wisconsin. 


Iowa,  Kansas,  Minnesota,  Missouri,  Nebraska,  North  Da- 
kota, Soutti  Dakota 
Arkansas,  Louisiana,  New  Mexico,  Oklahoma,  Texas. 

Alaska,  Anzona,  California,  Colorado,  Guam,  Hawaii, 
Idaho,  Montana,  Nevada,  Norttiem  Mariana  Islands,  Or- 
egon, Washington,  Wyoming,  Utah. 


(b)  Field  offices  and  duty  stations. 
Field  offices  and  duty  stations  support 
bank  supervisory  responsibilities  of  the 
district  offices. 

Subpart  B — Availability  of  Information 
Under  the  Freedom  of  Information  Act 

§  4.11    Purpose  and  scope. 

(a)  Purpose.  This  subpart  sets  forth 
the  standards,  policies,  and  procedures 
that  the  OCC  applies  in  administering 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  552). 

Cb)  Scope.  (1)  This  subpart  delineates 
the  range  of  information  that  the  FOIA 
requires  the  OCC  to  disclose  to  the 
public  (§4.12).  This  subpart  also 
describes  the  three  methods  by  which 
the  OCC  discloses  information  under 
the  FOIA  and,  where  applicable,  sets 
forth  the  procedures  that  a  person  must 
follow  to  obtain  that  information.  The 
three  methods  are: 

(i)  Publication  in  the  Federal  Register 
(§4.13): 

(ii)  Public  inspection  and  copying 
(§4.14):  and 

(iii)  Specific  requests  for  records 
(§4.15). 

(2)  This  subpart  also  sets  forth 
predisclosure  notice  procedures  that  the 
OCC  follows,  in  accordance  with 
Executive  Order  12600  (3  CFR,  1987 
Comp.,  p. 235),  when  the  OCC  receives 

a  request  under  §  4.15  for  disclosure  of 
records  that  arguably  are  exempt  from 
disclosure  as  confidential  commercial 
information  (§4.16).  Finally,  this 
subpart  describes  the  fees  that  the  OCC 
assesses  for  the  services  it  renders  in 
providing  information  under  the  FOIA 
(§4.17). 

(3)  This  subpart  does  not  apply  to  a 
request  for  records  pursuant  to  the 
Privacy  Act  (5  U.S.C.  552a).  A  person 
requesting  records  from  the  OCC 
pursuant  to  the  Privacy  Act  should  refer 
to  31  CFR  part  1,  subpart  C  and 
appendix  J  of  subpart  C. 

§4.12    Information  available  under  the 
FOIA. 

(a)  General.  In  accordance  with  the 
FOIA,  OCC  records  are  available  to  the 
public,  except  the  exempt  records 
described  in  paragraph  (b)  of  this 
section. 

(b)  Exemptions  from  availability.  The 
following  records,  or  portions  thereof, 
are  exempt  from  disclosure  under  the 
FOL\: 

(1)  A  record  that  is  specifically 
authorized,  under  criteria  established  by 
an  Executive  order,  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy,  and  that  is  properly 
classified  pursuant  to  that  Executive 
order; 


(2)  A  record  relating  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency; 

(3)  A  record  specifically  exempted 
from  disclosure  by  statute  (other  than  5 
U.S.C.  552b),  provided  that  the  statute 
requires  that  the  matters  be  withheld 
from  the  pubUc  in  such  a  manner  as  to 
leave  no  discretion  on  the  issue, 
establishes  particular  criteria  for 
withholding,  or  refers  to  particular  types 
of  matters  to  be  withheld: 

(4)  A  record  that  is  privileged  or 
contains  trade  secrets  and  commercial 
or  financial  information,  furnished  in 
confidence,  that  relates  to  the  business, 
personal,  or  financial  affairs  of  any 
person  (see  §  4.16  for  notice 
requirements  regarding  disclosure  of 
confidential  commercial  information); 

(5)  An  intra-agency  or  interagency 
memorandum  or  letter  not  routinely 
available  by  law  to  a  private  party  in 
litigation,  including,  but  not  limited  to, 
memoranda,  reports,  and  other 
documents  prepared  by  OCC  employees, 
and  records  of  deliberations  and 
discussions  at  meetings  of  OCC 
employees; 

(6)  A  personnel,  medical,  or  similar 
record,  including  a  financial  record,  or 
any  portion  thereof,  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  A  record  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  OCC  reasonably 
believes  that  producing  the  record  or 
information  may: 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  the  right  to  a 
fair  trial  or  an  impartial  adjudication; 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy: 

(iv)  Disclose  the  identity  of  a 
confidential  source,  including  a  State, 
local,  or  foreign  agency  or  authority,  or 
any  private  institution  that  furnished 
information  on  a  confidential  basis: 

(v)  Disclose  information  furnished  by 
a  confidential  source,  in  the  case  of  a 
record  or  information  compiled  by  a 
criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  lawful 
national  security  intelligence 
investigation: 

(vi)  Disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or 
^sclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  reasonably  could  be  expected 
to  risk  circumvention  of  the  law;  or 

(vii)  Endanger  the  life  or  physical 
safety  of  any  individual: 

(8)  A  record  contained  in  or  related  to 
an  examination,  operating,  or  condition 


report  prepared  by,  on  behalf  of,  or  for 
the  use  of  the  OCC  or  any  other  agency 
responsible  for  regulating  or  supervising 
financial  institutions:  and 

(9)  A  record  containing  or  relating  to 
geological  and  geophysical  information 
and  data,  including  maps,  concerning 
wells. 

(c)  Special  exclusion.  Whenever  a 
request  pursuant  to  §  4.15  involves 
records  described  in  paragraph  (b)(7)(i) 
of  this  section,  the  OCC  may  treat  the 
records  as  not  subject  to  the 
requirements  of  this  subpart  if,  but  only 
for  as  long  as,  the  following  conditions 
exist: 

(1)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law;  and 

(2)  The  OCC  has  reason  to  believe 
that: 

(i)  The  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency: 
and 

(ii)  Disclosure  of  the  existence  of  the 
records  may  interfere  with  enforcement 
proceedings. 

(d)  Discretionary  disclosure  of  exempt 
records.  Even  if  a  record  is  exempt 
under  paragraph  (b)  of  this  section,  the 
OCC  may  elect,  on  a  case-by-case  basis, 
not  to  apply  the  exemption  to  the 
requested  record.  The  OCC's  election 
not  to  apply  an  exemption  to  a 
requested  record  under  this  paragraph 
(d)  has  no  precedential  significance  as 
to  the  application  or  nonapplication  of 
the  exemption  to  any  other  requested 
record,  regardless  of  who  requests  the 
record  or  when  the  OCC  receives  the 
request. 

(e)  Segregability.  The  OCC  provides 
copies  of  reasonably  segregable  portions 
of  a  record  to  any  person  properly 
requesting  the  record  pursuant  to  §4.15, 
after  redacting  any  portion  that  is 
exempt  under  paragraph  (b)  of  this 
section. 

§4.13    Publication  in  the  Federal  Register. 

The  OCC  generally  publishes  in  the 
Federal  Register  certain  documents  for 
the  guidance  of  the  public,  including 
the  following: 

(a)  Proposed  and  final  rules;  and 

(b)  Certain  notices  and  policy 
statements  of  concern  to  the  general 
public. 

§4.14    Public  inspection  and  copying. 

(a)  Available  information.  Subject  to 
the  exemptions  listed  in  §  4.12(b),  the 
OCC  makes  the  following  information 
readily  available  for  public  inspection 
and  copying: 

(1)  Any  final  order,  agreement,  or 
other  enforceable  document  made  in  the 
adjudication  of  a  case,  including  a  final 
order  published  pursuant  to  12  U.S.C. 
1818(u); 
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(2)  Any  Hnal  opinion  made  in  the 
adjudication  of  a  case: 

(3)  Any  statement  of  general  policy  or 
interpretation  of  general  applicability 
not  published  in  the  Federal  Register; 

(4)  Any  administrative  staff  manual  or 
instruction  to  staff  that  may  affect  a 
member  of  the  public: 

(51  A  current  index  identifying  the 
information  referred  to  in  paragraphs 
(al(l)  through  (a)(4)  of  this  section 
issued,  adopted,  or  promulgated  after 
July  4. 1967: 

(6)  A  list  of  available  OCC 
publications:  and 

(7)  A  list  of  available  OCC  forms,  and 
specific  forms  and  instructions. 

(b)  Redaction  of  identifying  details.  To 
the  extent  necessary  to  prevent  an 
invasion  of  personal  privacy,  the  OCC 
may  redact  identifying  details  from  any 
information  described  in  paragraph  (a) 
of  this  section  before  making  the 
information  available  for  public 
inspection  and  copying. 

(c)  Address.  The  information 
described  in  paragraph  (a)  of  this 
section  is  available  from  the  Disclosure 
Officer.  Communications  Division. 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW. 
Washington.  DC  20219. 

§4.15    Specific  requests  for  records. 

(a)  Available  information.  Subject  to 
the  exemptions  described  in  §  4.12(b), 
any  OCC  record  is  available  to  any 
person  upon  specific  request  in 
accordance  with  this  section. 

(b)  Where  to  submit  request  or 
appeal — (1)  General.  Except  as  provided 
in  paragraph  (b)(2)  of  this  section,  a 
person  requesting  a  record  or  filing  an 
administrative  appeal  under  this  section 
must  submit  the  request  or  appeal  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW. 
Washington,  DC  20219. 

(2)  Exceptions — (i)  District  office 
records.  A  person  requesting  the  public 
portion  of  any  filing  or  application 
described  in  part  5  of  this  chapter  must 
submit  the  request  to  the  OCC's  Deputy 
Comptroller  of  the  appropriate  district 
office  at  the  address  listed  in  §  4.5(a). 
.  (ii)  Records  at  the  Federal  Deposit 
Insurance  Corporation.  A  person 
requesting  any  of  the  following  records, 
other  than  blank  forms,  must  submit  the 
request  to  the  Federal  Deposit  Insurance 
Corporation.  550-17th  Street.  N.W., 
Washington.  EX:  20429: 

(A)  Consolidated  Report  of  Condition 
and  Income; 

(B)  Annual  Report  of  Trust  Assets; 

(C)  Uniform  Bank  Performance 
Report:  and 

(D)  Special  Report. 


(iii)  Records  of  another  agency.  When 
the  OCC  receives  a  request  for  records 
in  its  possession  that  another  Federal 
agency  either  generated  or  provided  to 
the  OCC.  the  OCC  promptly  informs  the 
reqi/ester  and  immediately  forwards  the 
request  to  that  agency  for  processing  in 
accordance  with  that  agency's 
regulations. 

(c)  Request  for  records — (1)  Content  of 
request  for  records.  A  person  requesting 
records  under  this  section  must  state,  in 
writinc: 

(i)  Tne  requester's  full  name,  address, 
and  telephone  number; 

(ii)  A  reasonable  description  of  the 
records  sought  (including  sufficient 
detail  to  enable  OCC  employees  who  are 
familiar  with  the  subject  matter  of  the 
request  to  locate  the  records  with  a 
reasonable  amount  of  effort]; 
.   (iii)  A  statement  agreeing  to  pay  all 
fees  that  the  OCC  assesses  under  §4.17; 

(iv)  A  description  of  how  the 
requester  intends  to  use  the  records,  if 
a  requester  seeks  placement  in  a  lower 
fee  category  (i.e..  a  fee  category  other 
than  "commercial  use  requester")  under 
§4.17;  and 

(v)  Whether  the  requester  prefers  the 
OCC  to  deliver  a  copy  of  the  records  or 
to  allow  the  requester  to  inspect  the 
records  at  the  appropriate  OCC  office. 

(2)  Initial  determination,  (i)  The 
OCC's  Director  of  Communications  or 
that  person's  designee  initially 
determines  whether  to  grant  a  request 
for  records  that  are  covered  under 
paragraph  (b)(1)  of  this  section. 

(ii)  The  Deputy  Comptroller  for  the 
appropriate  district  office  or  that 
person's  designee  initially  determines 
whether  to  grant  a  request  for  records 
that  are  covered  under  paragraph 
(b)(2)(i)  of  this  section. 

(3)  If  request  is  granted.  If  the  OCC 
grants  a  request  for  records,  in  whole  or 
in  part,  the  OCC  promptly  discloses  the 
records  in  one  of  two  ways,  depending 
on  the  requester's  stated  preference: 

(i)  The  OCC  may  deliver  a  copy  of  the 
records  to  the  requester.  If  the  OCC 
delivers  a  copy  of  the  records  to  the 
requester,  the  OCC  duplicates  the 
records  at  reasonable  and  propef  times 
that  do  not  interfere  with  their  use  by 
the  OCC  or  preclude  other  persons  from 
making  inspections;  or 

(ii)  The  OCC  may  allow  the  requester 
to  inspect  the  records  at  reasonable  and 
proper  times  that  do  not  interfere  with 
their  use  by  the  OCC  or  preclude  other- 
persons  from  making  inspections.  If  the 
OCC  allows  the  requester  to  inspect  the 
records,  the  OCC  may  place  a  reasonable 
limit  on  the  number  of  records  that  a 
person  may  inspect  during  a  day. 

(4)  If  request  is  denied.  If  the  OCC 
denies  a  request  for  records,  in  whole  or 


in  part,  the  OCC  notifies  the  requester 
by  mail.  The  notification  is  dated  and 
contains  a  brief  statement  of  the  reasons 
for  the  denial,  sets  forth  the  name  and 
title  or  position  of  the  official  making 
the  decision,  and  advises  the  requester 
of  the  right  to  an  administrative  appeal 
in  accordance  with  paragraph  (d)  of  this 
section. 

(d)  Administrative  appeal  of  a 
denial — (1)  Procedure.  A  requester  must 
submit  an  administrative  appeal  of 
denial  of  a  request  for  records  in  writing 
within  35  days  of  the  date  of  the  initial 
determination.  The  appeal  must  include 
the  circumstances  and  arguments 
supporting  disclosure  of  the  requested 
records. 

(2)  Appellate  determination.  The 
Comptroller  or  the  Comptroller's 
designee  determines  whether  to  grant  an 
appeal  of  a  denial  of  a  request  for  OCC 
records. 

(3)  If  appeal  is  granted.  If  the  OCC 
grants  an  appeal,  in  whole  or  in  part,  the 
OCC  treats  the  request  as  if  it  were 
originally  granted,  in  whole  or  in  part, 
by  the  OCC  in  accordance  with 
paragraph  (c)(3)  of  this  section. 

(4)  //  appeal  is  denied.  If  the  OCC 
denies  an  appeal,  in  whole  or  in  part, 
the  OCC  notifies  the  requester  by  mail. 
The  notification  contains  a  brief 
statement  of  the  reasons  for  the  denial, 
sets  forth  the  name  and  title  or  position 
of  the  official  making  the  decision,  and 
advises  the  requester  of  the  right  to 
judicial  review  of  the  denial  under  5 
U.S.C.  552(a)(4)(B). 

(e)  Judicial  review — (1)  General.  If  the 
OCC  denies  an  appeal  pursuant  to 
paragraph  (d)  of  this  section,  or  if  the 
OCC  fails  to  make  a  determination 
within  the  time  limits  specified  in 
paragraph  (0  of  this  section,  the 
requester  may  commence  an  action  to 
compel  disclosure  of  records,  pursuant 
to  5  U.S.C.  552(a)(4)(B),  in  the  United 
States  district  court  in: 

(i)  The  district  where  the  requester 
resides; 

(ii)  The  district  where  the  requester's 
principal  place  of  business  is  located; 

(iii)  The  district  where  the  records  are 
located:  or 

(iv)  The  District  of  Columbia. 

(2)  Service  of  process.  In  commencing 
an  action  described  in  paragraph  (e)(1) 
of  this  section,  the  requester,  in  addition 
to  complying  with  the  Federal  Rules  of 
Civil  Procedure  for  service  upon  the 
United  States  or  agencies  thereof,  must 
serve  process  on  the  Chief  Counsel, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

(f)  Time  limits— Ci-)  Request.  The  OCC 
makes  an  initial  determination  to  grant 
or  deny  a  request  for  records  within  ten 


business  days  after  the  date  of  receipt  of 
the  request,  as  described  in  paragraph 
(g)  of  this  section,  except  as  stated  in 
paragraph  (f)(3)  of  this  section. 

(2)  Appeal.  The  OCC  makes  a 
determination  to  grant  or  deny  an 
administrative  appeal  within  20 
business  days  after  the  date  of  receipt  of 
the  appeal,  as  described  in  paragraph  (g) 
of  this  section,  except  as  stated  in 
paragraph  (f)(3)  of  this  section. 

(3)  Extension  of  time.  The  time  limits 
set  forth  in  paragraphs  (f)(1)  and  (2)  of 
this  section  may  be  extended  as  follows: 

(i)  In  unusual  circumstances.  The 
OCC  may  extend  the  time  limits  in 
unusual  circumstances  for  a  maximum 
often  business  days.  If  the  OCC  extends 
the  time  limits,  the  OCC  provides 
written  notice  to  the  person  making  the 
request  or  appeal,  containing  the  reason 
for  the  extension  and  the  date  on  which 
the  OCC  expects  to  make  a 
determination.  Unusual  circumstances 
exist  when  the  OCC  requires  additional 
time  to: 

(A)  Search  for  and  collect  the 
requested  records  from  field  facilities  or 
other  buildings  that  are  separate  from 
the  office  processing  the  request  or 
appeal: 

(B)  Search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  requested  records; 

(C)  Consult  with  another  agency  that 
has  a  substantial  interest  in  the 
determination  of  the  request;  or 

(D)  Allow  two  or  more  components  of 
the  OCC  that  have  substantial  interest  in 
the  determination  of  the  request  to 
consult  with  each  other; 

(ii)  By  agreement.  A  requester  may 
agree  to  extend  the  time  limits  for  any 
amount  of  time;  or  • 

(iii)  By  judicial  action.  If  a  requester 
commences  an  action  pursuant  to 
paragraph  (e)  of  this  section  for  failure 
to  comply  with  the  time  limits  set  forth 
in  this  paragraph  (f).  the  court  with 
jurisdiction  may.  pursuant  to  5  U.S.C. 
552(a)(6)(C),  allow  the  OCC  additional 
time  to  complete  the  review  of  the 
records  requested. 

(g)  Date  of  receipt  of  request  or 
appeal — (1)  Request.  The  date  of  receipt 
of  a  request  for  records  is  the  date  that 
the  appropriate  OCC  office,  as  indicated 
in  paragraphs  (b)(1)  and  (b)(2){i)  of  this 
section,  receives  a  request  that  satisfies 
the  requirements  of  paragraph  (c)(1)  of 
this  section,  except  as  provided  in 
§4.17(d). 

(2)  Appeal.  The  date  of  receipt  of  an 
appeal  is  the  date  that  the  OCC  office, 
identified  in  paragraph  (b)(1)  of  this 
section  receives  a  request  that  satisfies 
the  requirements  of  paragraph  (d)(1)  of 
this  section,  except  as  provided  in 
§  4.17(d). 


§  4.16    Predlsclosure  notice  for  confidential 
commercial  Information. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Confidential  commercial 
information  means  records  that  arguably 
contain  material  exempt  from  release 
under  Exemption  4  of  the  FOIA  (5 
U.S.C.  552(b)(4);  §4. 12(b)(4)),  because 
disclosure  reasonably  could  cause 
substantial  competitive  harm  to  the 
submitter. 

(2)  Submitter  means  any  person  or 
entity  that  provides  confidential 
commercial  information  to  the  OCC. 
This  term  includes,  but  is  not  limited  to, 
corporations.  State  governments,  foreign 
governments,  and  banks  and  their 
employees,  officers,  directors,  and 
principal  shareholders. 

(b)  Notice  to  submitter — (1)  When 
provided.  In  accordance  with  Executive 
Order  12600  (3  CFR,  1987  Comp., 
p.235),  when  the  OCC  receives  a  request 
under  §  4.15  for  disclosure  of 
confidential  commercial  information, 
the  OCC  provides  a  submitter  with 
prompt  written  notice  of  the  receipt  of 
that  request,  except  as  provided  in 
paragraph  (b)(2)  of  this  section,  in  the 
following  circumstances: 

(i)  With  respect  to  confidential 
commercial  information  submitted  to 
the  OCC  prior  to  January  1, 1988,  where: 

(A)  The  records  are  less  than  ten  years 
old  and  the  submitter  designated  the 
information  as  confidential  commercial 
information: 

(B)  The  OCC  reasonably  believes  that 
disclosure  of  the  information  may  cause 
substantial  competitive  harm  to  the 
submitter;  or 

(C)  The  information  is  subject  to  a 
prior  express  OCC  commitment  of 
confidentiality;  or 

(ii)  With  respect  to  confidential 
commercial  information  submitted  to 
the  OCC  on  or  after  January  1, 1988, 
where: 

(A)  The  submitter  in  good  faith 
designated  the  information  as 
confidential  commercial  information; 

(B)  The  OCC  designated  the  class  of 
information  to  which  the  requested 
information  belongs  as  confidential 
commercial  information;  or 

(C)  The  OCC  reasonably  believes  that 
disclosure  of  the  information  may  cause 
substantial  competitive  harm  to  the 
submitter. 

(2)  Exceptions.  The  OCC  does  not 
provide  notice  under  paragraph  (b)(1)  of 
this  section  if  the  OCC  determines  that: 

(i)  It  will  not  disclose  the  information: 

(ii)  The  information  already  has  been 
disclosed  oiTicially  to  the  public: 

(iii)  The  OCC  is  required  by  law  (other 
than  5  U.S.C.  552)  to  disclose  the 
information; 


(iv)  The  OCC  acquired  the 
information  in  the  course  of  a  lawful 
investigation  of  a  possible  violation  of 
criminal  law; 

(v)  The  submitter  did  not  designate 
the  requested  information  as 
confidential  commercial  information 
under  paragraph  (b)(l)(ii)(A)  of  this 
section,  if  the  submitter  had  an 
opportunity  to  do  so  at  the  time  of 
submission  of  the  information  or  a 
reasonable  time  thereafter,  unless  the 
OCC  has  substantial  reason  to  believe 
that  disclosure  of  the  information  would 
result  in  cornpetitive  harm;  or 

(vi)  The  OCC  determines  that  the 
submitter's  designation  under  paragraph 
(b)(l)(ii)(A)  of  this  section  appears 
obviously  frivolous:  however,  the  OCC 
provides  the  submitter  with  written 
notice  of  any  final  administrative 
determination  to  disclose  the 
information,  at  least  ten  business  days 
prior  to  the  date  that  the  OCC  intends 
to  disclose  the  information. 

(3)  Content  of  notice.  The  OCC  either 
describes  in  the  notice  the  exact  nature 
of  the  confidential  commercial 
information  requested  or  includes  with 
the  notice  copies  of  the  records  or 
portions  of  records  containing  that 
information. 

(4)  Expiration  of  notice  period.  The 
OCC  provides  notice  under  this 
paragraph  (b)  with  respect  to 
information  that  the  submitter 
designated  under  paragraph  (b)(l)(ii)(A) 
of  this  section  only  for  a  period  of  ten 
years  after  the  date  of  the  submitter's 
designation,  unless  the  submitter 
requests  and  justifies  to  the  OCC's 
satisfaction  a  specific  notice  period  of 
greater  duration. 

(5)  Certification  of  confidentiality.  If 
possible,  the  submitter  should  support 
the  claim  of  confidentiality  with  a 
statement  or  certification  (by  an  officer 
or  authorized  representative,  for  an 
entity),  that  the  requested  information  is 
confidential  commercial  information 
that  the  submitter  has  not  disclosed  to 
the  public. 

(c)  Notice  to  requester.  If  the  OCC 
provides  notice  to  a  submitter  under 
paragraph  (b)  of  this  section,  the  OCC 
notifies  the  person  requesting 
confidential  commercial  information 
(requester)  that  it  has  provided  notice  to 
the  submitter.  The  OCC  also  advises  the 
requester  that  there  is  a  delay  in  its 
decision  of  whether  to  grant  or  deny 
access  to  the  information  sought,  that 
this  delay  may  be  considered  a  denial  of 
access  to  the  information,  and  that  the 
requester  may  proceed  with  an 
administrative  appeal  or  seek  judicial 
review.  However,  the  requester  may 
agree  to  a  voluntary  extension  of  time  to 
allow  the  OCC  to  review  the  submitter's 
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objection  to  disclosure  (see 
§4.15(n(3)(ii)). 

(d)  Opportunity  to  object  to 
disclosure.  Within  ten  days  after 
receiving  notice  under  paragraph  (b)  of 
this  section,  the  submitter  may  provide 
the  OCC  with  a  detailed  statement  of 
objection  to  disclosure  of  the 
information.  That  statement  must 
specify  the  grounds  for  withholding  any 
of  the  information  under  any  exemption 
of  the  FOIA.  Any  statement  that  the 
submitter  provides  under  this  paragraph 
(d)  may  be  subject  to  disclosure  under 
the  FOIA. 

(e)  Notice  of  intent  to  disclose.  The 
OCC  considers  carefully  a  submitter's 
objection  and  specific  grounds  for 
nondisclosure  prior  to  determining 
whether  to  disclose  the  requested 
information.  If  the  OCC  decides  to 
disclose  information  over  the  objection 
of  the  submitter,  the  OCC  provides  to 
the  submitter,  with  a  copy  to  the 
requester,  a  written  notice  that  includes: 

(1)  A  statement  of  the  OCC's  reasons 
for  not  sustaining  the  submitter's 
objections  to  disclosure; 

(2)  A  description  of  the  information  to 
be  disclosed; 

(3)  The  anticipated  disclosure  date 
(specifically,  ten  business  days  after  the 
OCC  mails  the  written  notice  required 
under  this  paragraph  (e));  and 

(4)  A  statement  tnat  the  submitter 
must  notify  the  OCC  immediately  if  the 
submitter  intends  to  seek  injunctive 
relief. 

(f)  Notice  of  requester's  lawsuit. 
Whenever  the  OCC  receives  service  of 
process  indicating  that  a  requester  has 
brought  suit  seeking  to  compel  the  OCC 
to  disclose  information  covered  by 
paragraph  (b)(1)  of  this  section,  the  OCC 
promptly  notifies  the  submitter. 

§  4.1 7    Fees  for  services. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply; 

(1)  Actual  costs  means  those 
expenditures  that  the  OCC  incurs  in 
providing  services  (including  searching 
for,  reviewing,  and  duplicating  records) 
in  response  to  a  request  for  records 
under  §4.15. 

(2)  Search  means  the  process  of 
locating  a  record  in  response  to  a 
request,  including  page-by-page  or  line- 
by-line  identification  of  material  within 
a  record.  The  OCC  may  perform  a  search 
manually  or  by  electronic  means. 

(3)  Review  means  the  process  of 
examining  a  record  located  in  response 
to  a  request  to  determine  which  portions 
of  that  record  should  be  released.  It  also 
includes  processing  a  record  for 
disclosure. 

(4)  Duplication  means  the  process  of 
copying  a  record  in  response  to  a 


request.  A  copy  may  take  the  form  of  a 
paper  copy,  microform,  audiovisual 
materials,  or  machine  readable  material 
(e.g.,  magnetic  tape  or  disk),  among 
others. 

(5)  Commercial  use  requester  means  a 
person  who  seeks  records  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made. 

(6)  Educational  institution  requester 
means  a  person  who  seeks  records  on 
behalf  of  a  public  or  private  educational 
institution,  including  a  preschool,  an 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education  that  operates  a 
program  of  scholarly  research. 

(7)  Noncommercial  scientific 
institution  requester  means  a  person 
who  is  not  a  "commercial  use 
requester,"  as  that  term  is  defined  in 
paragraph  (a)(5)  of  this  section,  and  who 
seeks  records  on  behalf  of  an  institution 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(8)  Requester  who  is  a  representative 
of  the  news  media  means  a  person  who 
seeks  records  for  the  purpose  of 
gathering  news  (i.e.,  information  about 
current  events  or  of  current  interest  to 
the  public)  on  behalf  of,  or  a  free-lance 
journalist  who  reasonably  expects  to 
have  his  or  her  work  product  published 
or  broadcast  by,  an  entity  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public. 

(b)  Fees — (1)  General.  The  hourly  and 
per  page  rate  that  the  OCC  generally 
charges  requester^  is  set  forth  in  the 
"Notice  of  Comptroller  of  the  Currency 
Fees"  (Notice)  described  in  §8.8  of  this 
chapter.  Any  interested  person  may 
request  a  copy  of  the  Notice  from  the 
OCC  by  mail  or  may  obtain  a  copy  at  the 
location  described  in  §  4.14(c).  The  OCC 
may  contract  with  a  commercial  service 
to  search  for,  duplicate,  or  disseminate 
records,  provided  that  the  OCC 
determines  that  the  fee  assessed  upon  a 
requester  is  no  greater  than  if  the  OCC 
performed  the  tasks  itself.  In  no  case 
may  the  OCC  contract  out 
responsibilities  that  the  FOIA  provides 
that  the  OCC  alone  may  discharge,  such 
as  determining  the  applicability  of  an 
exemption  or  whether  to  waive  or 
reduce  a  fee. 

(2)  Fee  categories.  The  OCC  assesses 
a  fee  based  on  the  f§e  category  in  which 
the  OCC  places  the  requester.  If  the 
request  states  how  the  requester  intends 
to  use  the  requested  records  (see 


§4.15(c)(l)(iv)),  the  OCC  may  place  the 
requester  in  a  lower  fee  category; 
otherwise,  the  OCC  categorizes  the 
requester  as  a  "commercial  use 
requester."  If  the  OCC  reasonably 
doubts  the  requester's  stated  intended 
use,  or  if  that  use  is  not  clear  from  the 
request,  the  OCC  may  place  the 
requester  in  the  "commercial  use" 
category  or  may  seek  additional 
clarification.  The  fee  categories  are  as 
follows: 

(i)  Commercial  use  requesters.  The 
OCC  assesses  a  fee  for  a  requester  in  this 
category  for  the  actual  cost  of  search, 
review,  and  duplication.  A  requester  in 
this  category  does  not  receive  any  free 
search,  review,  or  duplication  services. 

(ii)  Educational  institution  requesters, 
noncommercial  scientific  institution 
requesters,  and  requesters  who  are 
representatives  of  the  news  media.  The 
OCC  assesses  a  fee  for  a  requester  in  this 
category  for  the  actual  cost  of 
duplication.  A  requester  in  this  category 
receives  100  free  pages. 

(iii)  All  other  requesters.  The  OCC 
assesses  a  fee  for  a  requester  who  does 
not  fit  into  either  of  the  above  categories 
for  the  actual  cost  of  search  and 
duplication.  A  requester  in  this  category 
receives  100  free  pages  and  two  hours 
of  free  search  time. 

(3)  Special  services.  The  OCC  may 
comply  with  a  request  for  special 
services.  The  OCC  may  recover  the 
actual  cost  of  providing  any  special 
services. 

(4)  Waiving  or  reducing  a  fee.  The 
OCC  may  waive  or  reduce  a  fee  under 
this  section  whenever,  in  its  opinion, 
disclosure  of  records  is  in  the  public 
interest  because  the  disclosure: 

(i)  Is  likely  to  contribute  significantly 
to  public  understanding  of  the 
operations  or  activities  of  the 
government;  and 

(ii)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(5)  Fee  for  unsuccessful  search.  The 
OCC  may  assess  a  fee  for  time  spent 
searching  for  records,  even  if  the  OCC 
does  not  locate  the  records  requested. 

(c)  Payment  of  fees. — (1)  General.  The 
OCC  generally  assesses  a  fee  when  it 
delivers  the  records  in  response  to  the 
request,  if  any.  A  requesters  must  send 
payment  within  30  calendar  days  of  the 
billing  date  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

(2)  Fee  likely  to  exceed  $25.  If  the 
OCC  estimates  that  a  fee  is  likely  to 
exceed  $25,  the  OCC  notifies  the 
requester  of  the  estimated  fee,  unless  the 
requester  has  indicated  in  advance  a 
willingness  to  pay  a  fee  as  high  as  that 
anticipated.  If  so  notified  by  the  OCC, 


the  requester  may  confer  with  OCC 
employees  to  revise  the  request  to 
reflect  a  lower  fee. 

(3)  Fee  likely  to  exceed  $250.  If  the 
OCC  estimates  that  a  fee  is  likely  to 
exceed  $250,  the  OCC  notifies  the 
requester  of  the  estimated  fee.  In  this 
circumstance,  the  OCC  may  require,  as 
a  condition  to  processing  the  request, 
that  the  reouester: 

(i)  Provide  satisfactory  assurance  of 
full  payment,  if  the  requester  has  a 
history  of  prompt  payment;  or 

(ii)  Pay  the  estimated  fee  in  full,  if  the 
requester  does  not  have  a  history  of 
prompt  payment. 

(4)  Failure  to  pay  a  fee.  If  the 
requester  fails  to  pay  a  fee  within  30 
days  of  the  date  of  the  billing,  the  OCC 
may  require,  as  a  condition  to 
processing  any  further  request,  that  the 
requester  pay  any  unpaid  fee,  plus 
interest  (as  provided  in  paragraph  (c)(5) 
of  this  section),  and  any  estimated  fee  in 
full  for  that  further  request. 

(5)  Interest  on  unpaid  fee.  The  OCC 
may  assess  interest  charges  on  an 
unpaid  fee  beginning  on  the  31st  day 
following  the  billing  date.  The  OCC 
charges  interest  at  the  rate  prescribed  in 
31  U.S.C.  3717. 

(d)  Tolling  of  time  limits.  Under  the 
circumstances  described  in  paragraphs 
(c)(2),  (3),  and  (4)  of  this  section,  the 
time  hmits  set  forth  in  §  4.15(f)  (i.e.,  ten 
business  days  from  the  receipt  of  a 
request  for  records  and  20  business  days 
from  the  receipt  of  an  administrative 
appeal,  plus  any  permissible  extension) 
begin  only  after  the  OCC  receives  a 
revised  request  (if  any),  under  paragraph 
(c)(2)  of  this  section,  an  assurance  of 
payment  under  paragraph  (c)(3)(i)  of 
this  section,  or  the  required  payments 
under  paragraph  (c)(3){i)  or  (c)(4)  of  this 
section. 

(e)  Aggregating  requests.  When  the 
OCC  reasonably  believes  that  a  requester 
or  group  of  requesters  is  attempting  to 
break  a  request  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  a  fee,  the  OCC  may 
aggregate  the  requests  and  assess  a  fee 
accordingly. 

Subpart  C — Release  of  Nor>-Public 
OCC  Information 

§  4.31    Purpose  and  scope. 

(a)  Purpose.  The  purposes  of  this 
subpart  are  to: 

(1)  Afford  an  orderly  mechanism  for 
the  OCC  to  process  expeditiously 
requests  for  non-public  OCC 
information,  and,  when  appropriate,  for 
the  OCC  to  assert  evidentiary  privileges 
in  litigation; 

(2)  Balance  the  public's  interest  in 
obtaining  access  to  relevant  and 


necessary  information  with  the 
countervaiUng  public  interest  of 
maintaining  the  effectiveness  of  the 
OCC  supervisory  process  and  the 
confidentiality  of  OCC  supervisory 
information; 

(3)  Ensure  that  the  OCC's  information 
is  used  in  a  manner  that  supports  the 
public  interest  and  the  interests  of  the 
OCC; 

(4)  Ensure  that  OCC  resources  are 
used  in  the  most  efficient  manner 
consistent  with  the  OCC's  statutory 
mission; 

(5)  Prevent  undue  burden  on  the  OCC; 

(6)  Limit  the  expenditure  of 
government  resources  for  private 
purposes;  and 

(7)  Maintain  the  OCC's  impartiality 
among  private  litigants. 

(b)  Scope.  (1)  This  subpart  applies  to 
requests  for,  and  dissemination  of,  non- 
public OCC  information,  including 
requests  for  records  or  testimony  arising 
out  of  civil  lawsuits  and  administrative 
proceedings  to  which  the  OCC  is  not  a 
party.  Lawsuits  and  administrative 
proceedings  to  which  the  OCC  is  not  a 
party  include  proceedings  in  which  a 
Federal  agency  is  a  party  in  opposition 
to  the  private  requester. 

(2)  This  subpart  does  not  apply  to: 

(i)  A  request  for  a  record  or  testimony 
in  a  proceeding  in  which  the  OCC  is  a 
party; 

(ii)  A  request  for  a  record  that  is 
required  to  be  disclosed  under  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C.  552),  as  described  in  §4.12;  or 

(iii)  A  request  for  a  record  or 
testimony  by: 

(A)  An  agency  with  authority  to 
investigate  violations  of  criminal  law;  or 

(B)  A  Federal  agency  for  use  in  civil 
or  administrative  enforcement 
proceedings. 

§4.32    Definitions. 

(a)  Compelling  need  means  that  the 
requester  has  demonstrated,  with  as 
much  detail  as  is  necessary  under  the 
circumstances,  that  the  requested 
information  could  contribute 
substantially  to  the  resolution  of  one  or 
more  specifically  identified  issues  in  the 
case  and  that  the  relevant  material 
contained  in  the  testimony  is  not 
available  horn  any  other  source. 
Sources,  without  limitation,  include  the 
books  and  records  of  other  persons  or 
entities  and  non-public  OCC  records 
that  have  been,  or  might  be,  released. 

(b)  Complete  request  means  a  request 
containing  sufficient  information  to 
allow  the  OCC  to  make  an  informed 
decision. 

(c)  Showing  that  the  information  has 
high  relevance  means  demonstrating, 
with  as  much  detail  as  is  necessary 


under  the  circumstances,  that  the 
requested  information  could  contribute 
substantially  to  the  resolution  of  one  or 
more  specifically  identified  issues  in  the 
case. 

(d)  Non-public  OCC  information 
means  information  that  the  OCC  is  not 
required  to  release  under  the  FOIA  (5 
U.S.C.  552)  or  that  the  OCC  has  not  yet 
published  or  made  available  pursuant  to 
12  U.S.C.  1818(u)  and  includes: 

(1)  A  record  created  or  obtained  by 
the  OCC  in  connection  with  the  OCC's 
performance  of  its  responsibilities,  such 
as  a  record  concerning  supervision, 
licensing,  regulation,  and  examination 
of  a  national  bank,  a  bank  holding 
company,  or  an  affiliate; 

(2)  A  record  compiled  by  the  OCC  in 
connection  with  the  OCC's  enforcement 
responsibihties; 

(3)  A  report  of  examination, 
supervisory  correspondence,  an 
investigatory  file  compiled  by  the  OCC 
in  connection  with  an  investigation,  and 
any  internal  agency  memorandum, 
whether  the  information  is  in  the 
possession  of  the  OCC  or  some  other 
individual  or  entity; 

(4)  Confidential  OCC  information 
obtained  by  a  third  party  or  otherwise 
incorporated  in  the  records  of  a  third 
party,  including  another  government 
agency; 

(5)  "Testimony  from,  or  an  interview 
vfiih,  a  current  or  former  OCC 
employee,  officer,  or  agent  concerning 
information  acquired  by  that  person  in 
the  course  of  his  or  her  performance  of 
official  duties  or  due  to  that  person's 
official  status;  and 

(6)  Confidential  information  relating 
to  no  longer  operating  national  banks, 
their  subsidiaries  and  affiliates,  as  well 
as  confidential  information  relating  to 
operating  national  banks,  their 
subsidiaries  and  affiliates. 

(e)  Testimony  means  an  interview  or 
sworn  testimony  on  the  record. 

§  4.33    Requirements  tor  a  request  of 
records  or  testimony. 

(a)  Generally. — (1)  Form  of  request.  A 
person  seeking  non-public  OCC 
information  must  submit  a  request  in 
wn-iting  to  the  OCC.  The  requester  must 
explain,  in  as  detailed  a  description  as 
is  necessary  under  the  circumstances, 
the  bases  for  the  request  and  how  the 
requested  non-public  OCC  information 
relates  to  the  issues  in  the  lawsuit  or 
matter. 

(2)  Expedited  requests.  A  requester 
seeking  a  response  in  less  than  60  days 
must  explain  why  the  request  was  not 
submitted  earlier  and  why  the  OCC 
should  expedite  the  request. 

(3)  Requests  arising  from  adversarial 
matters.  Where  the  requested 
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information  is  to  be  used  in  connection 
with  an  adversarial  matter: 

(i)  The  OCC  generally  will  require  that 
the  lawsuit  or  administrative  action  has 
been  Tiled  before  it  will  consider  the 
request: 

(ii)  The  request  must  include: 

(A)  A  copy  of  the  complaint  or  other 
pleading  setting  forth  the  assertions  in 
the  case; 

(B)  The  caption  and  docket  number  of 
the  case; 

(C)  The  name,  address,  and  phone 
number  of  counsel  to  each  party  in  the 
case;  and 

(D)  A  description  of  any  prior  judicial 
decisions  or  pending  motions  in  the 
case  that  may  bear  on  the  asserted 
relevance  of  the  requested  information; 

(iii)  The  request  must  address  any 
potential  privileges  the  OCC  may  assert 
to  withhold  the  information  by: 

(A)  Showing  that  the  information  has 
high  relevance  to  the  purpose  for  which 
it  is  sought; 

(B)  Showing  that  other  evidence 
reasonably  suited  to  the  requester's 
needs  is  not  available  from  any  other 
source; 

(C)  Showing  that  the  need  for  the 
information  clearly  outweighs  any 
public  interest  considerations  in 
maintaining  the  confidentiality  of  the 
OCC  information  and  outweighs  the 
burden  on  the  OCC  to  produce  the 
information; 

(D)  Explaining  how  the  issues  in  the 
case  and  the  status  of  the  case  warrant 
that  the  OCC  waive  privilege;  and 

(E)  Identifying  any  other  issue  that 
may  bear  on  the  question  of  waiver  of 
privilege  by  the  OCC. 

(b)  Requests  for  records.  If  the  request 
is  for  a  record,  the  requester  must 
adequately  describe  the  record  or 
records  sought  by  type  and  date. 

(c)  Requests  for  testimony. — (1) 
Generally.  A  requester  seeking 
testimony: 

(i)  Must  show  a  compelling  need  for 
the  requested  information;  and 

(ii)  Should  request  OCC  testimony 
with  sufHcient  time  to  obtain  the 
testimony  in  deposition  form. 

(2)  Trial  or  hearing  testimony.  A 
requester  seeking  testimony  at  a  trial  or 
hearing  must  show  that  a  deposition 
would  not  suffice. 

§  4.34    Where  to  submit  a  request 

(a)  A  request  for  non-public  OCC 
information:  A  person  requesting 
information  under  this  subpart, 
requesting  authentication  of  a  record 
under  §4. 38(c).  or  submitting  a 
notiHcation  of  the  issuance  of  a 
subpoena  or  compulsory  process  under 
§4.36.  must  send  the  request  or 
notification  to:  Office  of  the  Comptroller 


of  the  Currency,  250  E  Street.  SW. 
Washington,  DC  20219.  Attention: 
Director.  Litigation  Division. 

(b)  Combined  requests  for  non-public 
and  other  OCC  information:  A  person 
requesting  public  OCC  information  and 
non-public  OCC  information  under  this 
subpart  may  submit  a  combined  request 
for  both  to  the  address  in  paragraph  (a) 
of  this  section.  If  a  requester  decides  to 
submit  a  combined  request  under  this 
section,  the  OCC  will  process  the 
combined  request  under  this  subpart 
and  not  under  subpart  B  of  this  part 
(FOIA). 

§  4.35    Consideration  of  requests. 

(a)  In  general — (1)  OCC  discretion. 
The  OCC  decides  whether  to  release 
non-public  OCC  information  based  on 
its  weighing  of  all  appropriate  factors 
including,  but  not  limited  to,  the 
requestor's  fulfilling  of  the  requirements 
enumerated  in  §4.33.  Each  decision  is 
at  the  sole  discretion  of  the  Comptroller 
or  the  Comptroller's  delegate  and  is  a 
Hnal  agency  decision. 

(2)  Bases  for  denial.  The  OCC  may 
deny  a  request  for  non-public  OCC 
information  for  reasons  that  include,  but 
are  not  limited  to.  the  following: 

(i)  The  requester  was  unsuccessful  in 
showing  that  the  information  has  high 
relevance  to  the  purpose  for  which  it  is 
sought; 

(ii)  The  requester  seeks  testimony  and 
the  requestor  did  not  show  a  compelling 
need  for  the  information; 

(iii)  The  request  arises  from  an 
adversarial  matter  and  other  evidence 
reasonably  suited  to  the  requester's  need 
is  available  from  another  source; 

(iv)  The  request  for  information 
should  not  be  granted  based  on  reasons 
stated  in  the  Federal  Rules  of  Civil 
Procedure,  including  Rule  26(b)  (28 
U.S.C.  appendix); 

(v)  A  lawsuit  or  administrative  action 
has  not  yet  been  filed  and  the  request 
was  made  in  connection  with  potential 
litigation;  or 

(vi)  The  production  of  the  information 
would  be  contrary  to  the  public  interest 
or  overly  burdensome  to  the  OCC. 

(3)  Additional  information.  A 
requester  must  submit  a  complete 
request.  The  OCC  may  require  the 
requester  to  provide  additional 
information  to  complete  a  request. 
Consistent  with  the  purposes  stated  in 
§  4.31.  the  OCC  may  inquire  into  the 
circumstances  of  any  case  underlying 
the  request  and  rely  on  sources  of 
information  other  than  the  requester, 
including  other  parties. 

(4)  Time  required  by  the  OCC  to 
decide.  The  OCC  generally  will  process 
requests  in  the  order  in  which  they  are 
received.  The  OCC  will  notify  the 


requester  in  writing  of  the  final 
decision.  Absent  exigent  or  unusual 
circumstances,  the  OCC  will  respond  to 
a  request  within  60  days  from  the  date 
that  the  OCC  receives  a  request  that  it 
deems  a  complete  request.  Consistent 
with  §  4.33(a)(2).  the  OCC  weighs  a 
request  to  respond  to  a  request  for 
information  in  less  than  60  days  against 
the  unfairness  to  other  requesters  whose 
pending  requests  may  be  delayed  and 
the  burden  imposed  on  the  OCC  by  the 
expedited  processing. 

(b)  Testimony.  (1)  The  OCC  generally 
will  not  authorize  a  current  OCC 
employee  to  provide  expert  or  opinion 
evidence  for  a  private  party. 

(2)  The  OCC  may  restrict  the  scope  of 
any  authorized  testimony  and  may  act 
to  ensure  that  the  scope  of  testimony 
given  by  the  OCC  employee  adheres  to 
the  scope  authorized  by  the  OCC 

(3)  Once  a  request  for  testimony  has 
been  submitted,  and  before  the 
requested  testimony  occurs,  a  party  to 
the  relevant  case,  who  did  not  join  in 
the  request  and  who  wishes  to  question 
the  witness  beyond  the  scojse  of 
testimony  sought  by  the  request,  must 
timely  submit  the  party's  own  request 
for  OCC  information  pursuant  to  this 
subpart. 

(4)  The  OCC  may  offer  the  requester 
the  employee's  written  declaration  in 
lieu  of  testimony. 

(c)  Release  of  non-public  OCC 
information  by  others.  In  appropriate 
cases,  the  OCC  may  respond  to  a  request 
for  information  by  authorizing  a  party  to 
the  case  who  is  in  possession  of  non- 
public OCC  information  to  release  the 
information  to  the  requester.  An  OCC 
authorization  to  release  records  does  not 
preclude  the  party  in  possession  from 
asserting  its  own  privilege,  arguing  that 
the  records  are  not  relevant,  or  asserting 
any  other  argument  for  which  it  has 
standing  to  protect  the  records  from 
release. 

§  4.36    Persons  and  entities  with  access  to 
OCC  Information;  restriction  on 
dissemination. 

(a)  OCC  employees  or  former 
employees — (1)  Generally.  Except  as 
authorized  by  this  subpart  or  otherwise 
by  the  OCC.  no  OCC  employee  or  former 
employee  may,  in  any  manner,  disclose 
or  permit  the  disclosure  of  any  non- 
public OCC  information,  whether  by 
giving  the  information  or  a  copy  thereof 
to  any  person,  by  allowing  any  person 
to  inspect,  examine,  or  copy  the 
information  or  copy  thereof,  or 
otherwise,  to  anyone  other  than  an 
employee  of  the  Comptroller  who  is 
entitled  to  the  information  for  the 
performance  of  OCC  duties. 


(2)  Duty  of  person  served.  Any  OCC 
employee  or  former  employee 
subpoenaed  or  otherwise  requested  to 
provide  information  covered  by  this 
subpart  must  immediately  notify  the 
OCC's  Litigation  Division.  The  OCC  will 
attempt  to  have  the  compulsory  process 
withdrawn  and  may  register  appropriate 
objections  when  an  employee  or  former 
employee  receives  a  subpoena,  the 
subpoena  requires  the  employee  or 
former  employee  to  appear  or  produce 
OCC  information,  and  no  authorization 
pursuant  to  this  subpart  has  been  given 
by  the  OCC  to  appear  or  provide 
information.  If  necessary,  the  employee 
or  former  employee  shall  appear  as 
required  and  respectfully  decline  to 
produce  the  information  sought  citing 
this  subpart  C  and  United  States  ex  rel. 
Touhy\.  Ragen.  340  U.S.  462  (1951). 

(b)  Non-OCC  employees  or  entities.  (1) 
No  person  or  other  entity  may,  without 
OCC  approval,  in  any  manner,  disclose 
information  covered  by  this  subpart, 
whether  by  giving  the  information  or  a 
copy  thereof  to  any  person,  by  allowing 
any  person  to  inspect,  examine,  or  copy 
the  information  or  a  copy  thereof,  or 
otherwise. 

(2)  Except  pursuant  to  a  Bnal  decision 
rendered  in  accordance  with 

§  4.35(a)(1),  a  national  bank  or  holding 
company,  or  any  director,  officer,  or 
employee  thereof,  may  not,  under  any 
circumstances,  make  public  or  disclose 
in  any  manner  non-public  OCC 
information,  including  information 
contained  in,  or  related  to,  OCC  reports 
of  examination,  to  any  person  or 
organization  not  officially  connected 
with  the  bank  as  officer,  director, 
employee,  attorney,  auditor,  or 
independent  auditor. 

(3)  Any  person  who  discloses  or  uses 
non-public  OCC  information  except  as 
expressly  permitted  by  the  Comptroller 
of  the  Currency  may  be  subject  to  the 
penalties  provided  in  18  U.S.C.  641. 

(4)  The  OCC  may  require  any  person 
in  possession  of  OCC  records  to  return 
the  records  to  the  OCC. 

(c)  Disclosure  to  government  agencies. 
When  not  prohibited  by  law,  the 
Comptroller  may  make  available  to  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  to  the  Federal  Deposit 
Insurance  Corporation,  and,  in  the 
Comptroller's  sole  discretion,  to  certain 
other  government  agencies  of  the  United 
States  and  foreign  governments,  a  copy 
of  a  report  of  examination  or  other  non- 
public OCC  information  for  their  use, 
when  necessary,  in  the  performance  of 
their  official  duties.  All  reports, 
documents,  and  papers  made  available 
pursuant  to  this  subpart  are  OCC 
property.  ■• 


(d)  Intention  of  OCC  not  to  waive 
rights.  The  possession  by  any  of  the 
entities  or  individuals  described  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  of  non-public  OCC  information 
does  not  constitute  a  waiver  by  the  OCC 
of  its  right  to  control,  or  impose 
limitations  on,  the  subsequent  use  and 
dissemination  of  the  information. 

§  4.37    Limitation  on  dissemination  of 
released  Information. 

(a)  Records.  The  OCC  may  condition 
a  decision  to  release  non-public  OCC 
information  on  entry  of  a  protective 
order  by  the  court  or  administrative 
tribunal  presiding  in  the  particular  case 
or,  in  non-adversarial  matters,  on  a 
written  agreement  of  confidentiality.  In 
a  case  in  which  a  protective  order  has 
already  been  entered,  the  OCC  may 
condition  approval  for  release  of  non- 
public OCC  information  upon  the 
inclusion  of  additional  or  amended 
provisions  in  the  protective  order.  The 
OCC  may  authorize  a  party  who 
obtained  records  for  use  in  one  case  to 
provide  them  to  another  party  in 
another  case. 

(b)  Testimony.  The  OCC  may 
condition  its  authorization  of  deposition 
testimony  on  an  agreement  of  the  parties 
to  appropriate  limitations,  such  as  an 
agreement  to  keep  the  transcript  of  the 
testimony  under  seal  or  to  make  the 
transcript  available  only  to  the  parties, 
the  court,  and  the  jury.  Upon  request  or 
on  its  own  initiative,  the  OCC  may 
allow  use  of  a  transcript  in  other 
litigation.  The  OCC  may  require  the 
requester,  at  the  requester's  expense,  to 
furnish  the  OCC  with  a  copy  of  the 
transcript.  The  OCC  employee  whose 
deposition  was  transcribed  does  not 
waive  his  or  her  right  to  review  the 
transcript  and  to  note  errors. 

§  4.38    Procedures  for  sharing  and  using 
OCC  records  In  litigation. 

(a)  Responsibility  of  litigants  to  share 
released  records.  The  requester  must 
promptly  notify  other  parties  to  a  case 
of  the  release  of  non-public  OCC 
information  obtained  pursuant  to  this 
subpart,  and,  upon  entry  of  a  protective 
order,  must  provide  copies  of  OCC 
information,  including  OCC  information 
obtained  pursuant  to  §  4.15,  to  the  other 
parties. 

(b)  Retrieval  and  destruction  of 
released  records.  At  the  conclusion  of 
an  action: 

(1)  The  requester  must  retrieve  any 
non-public  OCC  information  from  the 
court's  file  as  soon  as  the  court  no 
longer  requires  the  information; 

(2)  Each  party  must  destroy  the  non- 
public OCC  information  covered  by  the 
protective  order;  and 


(3)  Each  party  must  certify  to  the  OCC 
that  the  non-public  OCC  information 
covered  by  the  protective  order  has  been 
destroyed. 

(c)  Authentication  for  use  as  evidence. 
Upon  request,  the  OCC  authenticates 
released  records  to  facilitate  their  use  as 
evidence.  Requesters  who  require 
authenticated  records  or  certificates  of 
nonexistence  of  records  should,  as  early 
as  possible,  request  certificates  from  the 
OCC's  Litigation  Division  pursuant  to 
§  4.34(a). 

§  4.39    Fees  for  services. 

(a)  Fees  for  records  search,  copying, 
and  certification.  The  requester  must 
pay  a  fee  to  the  OCC  or  to  an  OCC 
contracted  commercial  copier  for  any 
records  search,  copying,  or  certification 
in  accordance  with  the  standards 
specified  in  §4.17.  The  OCC  may 
require  a  requester  to  remit  payment 
prior  to  providing  the  requested 
information. 

(b)  Witness  fees  and  mileage.  A 
person  whose  request  for  testimony  of  a 
current  OCC  employee  is  approved 
must,  upon  completion  of  the 
testimonial  appearance,  tender 
promptly  to  the  OCC  payment  for  the 
witness  fees  and  mileage.  The  litigant 
must  compute  these  amounts  in 
accordance  with  28  U.S.C.  1821.  A 
litigant  whose  request  for  testimony  of 
a  former  OCC  employee  is  approved 
must  tender  promptly  to  the  witness  any 
witness  fees  or  mileage  due  in 
accordance  with  28  U.S.C.  1821. 

Appendix  A  to  Subpart  C — Model 
Stipulation  for  Protective  Order  and 
Model  Protective  Order 

1.  Model  Stipulation 

Case  Caption 

Model  Stipulation  for  Protective  Order 
Whereas,  counsel  for 


have  applied  fo  the  Comptroller  of  the 
Currency  (hereinafter  "Comptroller") 
pursuant  to  12  C.F.R.  Part  4.  Subpart  C,  for 
permission  to  have  made  available,  in 
connection  with  the  captioned  action,  certain 
records;  and 

Whereas,  such  records  are  deemed  by  the 
Comptroller  to  be  confidential  and 
privileged,  pursuant  to  12  U.S.C.  481;  5 
U.S.C.  552(b)(8);  18  U.S.C.  641,  1906;  and  12 
C.F.R.  4.12.  and  Part  4,  Subpart  C;  and 

Whereas,  following  consideration  by  the 
Comptroller  of  the  application  of  the  above 
described  forty,  the  Comptroller  has 
determined  that  the  particular  circumstances 
of  the  captioned  action  warrant  making 
certain  possibly  relevant  records  as  denoted 
in  Appendix  '.\"  to  this  Stipulation  [records 
to  be  specified  by  type  and  date!  available  to 
the  parties  in  this  action,  provided  that 
appropriate  protection  of  their  confidentialit>' 
can  be  secured; 

Therefore,  it  is  hereby  stipulated  by  and 
between  the  forties  hereto,  through  their 
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resf>ective  attorneys  that  they  will  be  bound 
by  the  following  protective  order  which  may 
be  entered  by  the  Court  without  further 
notice. 

Dated  this day  of 

19 . 


Pursuant  to  the  Order  of  the  Court  dated 

this  envelope  containing 


Attoraey  for  Plaintiff 


Attorney  for  Defendant 

n.  Mo^l  Protective  Order 

Ckise  Caption 
Model  Protective  Order 
Whereas,  counsel  for 


have  applied  to  the  Comptroller  of  the 
Currency  (hereinafter  Comptroller")  pursuant 
to  12  C.F.R.  Part  4.  Subpart  C.  for  permission 
to  have  made  available,  in  connection  with 
the  captioned  action,  certain  records:  and 

Whereas,  such  records  are  deemed  by  the 
Comptroller  to  be  confidential  and 
privileged,  pursuant  to  12  U.S.C.  481;  5 
use.  552(b)(8):  18  U.S.C.  641.  1906:  and  12 
CF.R.  4.12.  and  Part  4.  Subpart  C: 

Whereas,  following  consideration  by  the 
Comptroller  of  the  application  of  the  above 
described  ptarty.  the  Comptroller  has 
determined  that  the  particular  circumstances 
of  the  captioned  action  warrant  making 
certain  possibly  relevant  records  available  to 
the  parties  in  this  action,  provided  that 
appropriate  protection  of  their  confldentiality 
can  be  secured: 

Now,  therefore,  it  is  ordered  That: 

1.  The  records,  as  denoted  in  Appendix 
"A"  to  the  Stipulation  for  this  Protective 
Order,  upon  being  furnished  |or  released  for 
use)  by  the  Comptroller,  shall  be  disclosed 
only  to  the  parties  to  this  action,  their 
counsel,  and  the  court  [and  the  juryl. 

2.  The  parties  to  this  action  and  their 
counsel  shall  keep  such  records  and  any 
information  contained  in  such  records 
confidential  and  shall  in  no  way  divulge  the 
same  to  any  person  or  entity,  save  and  except 
to  such  experts,  consultants  and  non-party 
witnesses  to  whom  the  records  and  their 
contents  shall  be  disclosed,  solely  for  the 
purpose  of  properly  preparing  fur  and  trying 
the  action. 

3.  No  person  to  whom  information  and 
records  covered  by  this  Order  are  disclosed 
shall  make  any  copies  or  otherwise  use  such 
information  or  records  or  their  contents  for 
any  purpose  whatsoever,  except  in 
connection  with  this  action. 

4.  Any  party  or  other  person  who  wishes 
to  use  the  records  or  their  contents  in  any 
other  action  shall  make  a  separate 
application  to  the  Comptroller  pursuant  to  12 
C.F.R.  part  4.  subftart  C. 

5.  Should  any  records  covered  by  this 
Order  be  Piled  with  the  Court  or  utilized  as 
exhibits  at  depositions  in  the  captioned 
action,  or  should  information  or  records  or 
their  contents  covered  by  this  Order  be 
disclosed  in  the  transcripts  of  depositions  or 
the  trial  in  the  captioned  action,  such 
records,  exhibits  and  transcripts  shall  be  filed 
in  sealed  envelopes  or  other  sealed 
containers  marked  with  the  title  of  this 
action,  identifying  each  document  and  article 
therein  and  bearing  a  statement  substantially 
in  the  following  form: 

Confidential 


the  above-identified  papers  filed  by  (the 
name  of  the  f>arty)  is  not  to  be  opened  nor 
the  contents  thereof  displayed  or  revealed 
except  to  the  parties  to  this  action  or  their 
counsel  or  by  further  Order  of  the  Court. 

6.  For  Jury  Trial:  Any  party  offering  any  of 
the  records  into  evidence  shall  offer  only 
those  pages,  or  portions  thereof,  that  are 
relevant  and  material  to  the  issues  to  be 
decided  in  the  action  and  shall  block  out  any 
portion  of  any  p>age  that  contains  information 
not  relevant  or  material.  Furthermore,  the 
name  of  any  person  or  entity  contained  on 
any  page  of  the  records  who  is  not  a  [>arty 

to  this  action,  or  whose  name  is  not 
otherwise  relevant  or  material  to  the  action, 
shall  be  blocked  out  prior  to  the  admission 
of  such  page  into  evidence.  Any 
disagreement  regarding  what  portion  of  any 
page  that  should  be  blocked  out  in  this 
manner  shall  be  resolved  by  the  Court  in 
camera,  and  the  Court  shall  decide  its 
admissibility  into  evidence. 

7.  At  the  conclusion  of  this  action,  all 
parties  shall  certify  to  the  Comptroller  that 
the  records  covered  by  this  Order  have  been 
destroyed.  Furthermore,  counsel  for 

.  pursuant  to  12  C.F.R.  4.38(b), 

shall  retrieve  any  records  covered  by  this 
Order  that  may  have  been  filed  with  the 
Court. 

So  Ordered 


Judge 
Dated: 


Subp>art  D — Minority-,  Women-,  and 
Individuals  With  Disabilities-Owned 
Business  Contracting  Outreach 
Program;  Contracting  for  Goods  and 
Services 

$4.61     Purpose. 

Pursuant  to  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989.  Sec.  1216(c).  Public  Law  101- 
73.  103  Stat.  183.  529  (12  U.S.C. 
1833e(c))  and  consistent  with  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C,  701  et  seq).  this  subpart 
establishes  the  OCC  Minority-. 
Women-,  and  Individuals  with 
Disabilities-Owned  Business 
Contracting  Outreach  Program 
(Outreach  Program).  The  Outreach 
Program  is  intended  to  ensure  that  firms 
owned  and  operated  by  minorities, 
women,  and  individuals  with 
disabilities  have  the  opportunity  to 
participate,  to  the  maximum  extent 
possible,  in  all  contracting  activities  of 
the  OCC. 

§4.62    Definitions. 

(a)  Mmority-  and/or  women-owned 
(small  and  large)  businesses  and  entities 
owned  by  minorities  and  women 
(MWOB)  means  firms  at  least  51  percent 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 


or  more  women  who  are  citizens  of  the 
United  States.  In  the  case  of  publicly- 
owned  companies,  at  least  51  percent  of 
each  class  of  voting  stock  must  be 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 
or  more  women  who  are  citizens  of  the 
United  States.  In  the  case  of  a 
partnership,  at  least  51  percent  of  the 
partnership  interest  must  be 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 
or  more  women  who  are  citizens  of  the 
United  States.  Additionally,  for  the 
foregoing  cases,  the  management  and 
daily  business  operations  must  be 
controlled  by  one  or  more  such 
individuals. 

(b)  M/norify  means  any  African 
American.  Native  American  (means 
American  Indian,  Eskimo.  Aleut  and 
Native  Hawaiian),  Hispanic  American. 
Asian-Pacific  American,  or 
Subcontinent-Asian  American. 

(c)  Individual  with  disabilities-owned 
(small  and  large)  businesses  and  entities 
owned  by  individuals  with  disabilities 
(IDOB)  means  firms  at  least  51  percent 
unconditionally-owned  by  one  or  more 
members  who  are  individuals  with 
disabilities  and  citizens  of  the  United* 
States.  In  the  case  of  publicly-owned 
companies,  at  least  51  percent  of  each 
class  of  voting  stock  must  be 
unconditionally-owned  by  one  or  more 
members  who  are  individuals  with 
disabilities  and  who  are  citizens  of  the 
United  States.  In  the  case  of  a 
partnership,  at  least  51  percent  of  the 
partnership  interest  must  be 
unconditionally-owned  by  one  or  more 
members  who  are  individuals  with 
disabilities  and  citizens  of  the  United 
States.  Additionally,  for  the  foregoing 
cases,  the  management  and  daily 
business  operations  must  be  controlled 
by  one  or  more  such  individuals. 

(d)  Individual  with  disabilities  means 
any  person  who  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person's 
major  life  activities,  has  a  record  of  such 
an  impairment,  or  is  regarded  as  having 
such  an  impairment.  For  purposes  of 
this  part,  it  does  not  include  an 
individual  who  is  currently  engaging  in 
the  illegal  use  of  drugs  nor  an 
individual  who  has  a  currently 
contagious  disease  or  infection  and 
who,  by  reason  of  such  disease  or 
infection,  would  constitute  a  direct 
threat  to  the  health  or  safety  of  other 
individuals  or  who,  by  reason  of  the 
currently  contagious  disease  or 
infection,  is  unable  to  perform  the 
duties  of  the  job  as  defined  by  the  IDOB. 

(e)  Unconditional  ownership  means 
ownership  that  is  not  subject  to 
conditions  or  similar  arrangements 


which  cause  the  benefits  of  the 
Outreach  Program  to  accrue  to  persons 
other  than  the  participating  MWOB  or 
IDOB. 

§4.63    Policy. 

The  OCC  policy  is  to  ensure  that 
MWOBs  and  IDOBs  have  the 
opportunity  to  participate,  to  the 
maximum  extent  possible,  in  contracts 
awarded  by  the  OCC.  The  CXZC  awards 
contracts  consistent  with  the  principles 
of  full  and  open  competition  and  best 
value  acquisition,  and  with  the  concept 
of  contracting  for  agency  needs  at  the 
lowest  practicable  cost.  The  OCC 
ensures  that  MWOBs  and  IDOBs  have 
the  opportunity  to  participate  fully  in 
all  contracting  activities  that  the  OCC 
enters  into  for  goods  and  services, 
whether  generated  by  the  headquarters 
office  in  Washington,  DC,  or  any  other 
office  of  the  OCC.  Contracting 
opportunities  may  include  small 
purchase  awards,  contracts  above  the 
small  purchase  threshold,  and  delivery 
orders  issued  against  other 
governmental  agency  contracts. 

§  4.64    Promotion. 

(a)  Scope.  The  OCC,  under  the 
direction  of  the  Deputy  Comptroller  for 
Resource  Management,  engages  in 
promotion  and  outreach  activities 
designed  to  identify  MWOBs  and  IDOBs 
capable  of  providing  goods  and  services 
needed  by  the  OCC,  to  facilitate 
interaction  between  the  OCC  and  the 
MWOBs  and  IDOBs  community,  and  to 
indicate  the  OCC's  commitment  to 
doing  business  with  that  community. 
The  Outreach  Program  is  designed  to 
facilitate  OCC's  participation  in 
business  promotion  events  sponsored  by 
other  government  agencies  and  attended 
by  minorities,  women  and  individuals 
with  disabilities.  Once  the  OCC  has 
identified  a  prospective  participant,  it 
will  assist  the  minority-  or  women- 
owned  business  or  individual  with 
disabilities-owned  business  in 
understanding  the  OCC's  needs  and 
contracting  process. 

(b)  Outreach  activities.  OCC's 
Outreach  Program  includes  the 
following: 

(1)  Obtaining  various  lists  and 
directories  of  MWOBs  and  IDOBs 
maintained  by  government  agencies; 

(2)  Contacting  appropriate  firms  for 
participation  in  the  OCC's  Outreach 
Program; 

(3)  Participating  in  business 
promotion  events  comprised  of  or 
attended  by  MWOBs  and  IDOBs  to 
explain  OCC  contracting  opportunities 
and  to  obtain  names  of  potential 
MWOBs  and  IDOBs; 


(4)  Ensuring  that  the  OCC  contracting 
staff  understands  and  actively  promotes 
this  Outreach  Program;  and 

(5)  Registering  MWOBs  and  lEXDBs  in 
the  Department  of  the  Treasury's 
database  to  facilitate  their  participation 
in  the  competitive  procurement  process 
for  OCC  contracts.  This  database  is  used 
by  OCC  procurement  staff  to  identify 
firms  to  be  solicited  for  OCC 
procurements. 

§4.65    Certification. 

(a)  Objective.  To  preserve  the  integrity 
and  foster  the  Outreach  Program's 
objectives,  each  prospective  MWOB  or 
IDOB  must  demonstrate  that  it  meets  the 
ownership  and  control  requirements  for 
participation  in  the  Outreach  Program. 

(b)  Process-MWOB.  A  prospective 
MWOB  may  demonstrate  its  eligibility 
for  participation  in  the  Outreach 
Program  by: 

(1)  Submitting  a  valid  MWOB 
certification  received  from  another 
government  agency  whose  definition  of 
MWOB  is  substantially  similar  to  that 
specified  in  §  4.62(a); 

(2)  Self-certifying  MWOB  ownership 
status  by  filing  with  the  OCC  a 
completed  and  signed  certification  form 
as  prescribed  by  the  Federal  Acquisition 
Regulation,  48  CFR  53.301-129;  or 

(3)  Submitting  a  valid  MWOB 
certification  received  from  the  Small 
Business  Administration. 

(c)  Process-IDOB.  A  prospective  IDOB 
may  demonstrate  its  eligibility  for 
participation  in  the  Outreach  Program 
by: 

(1)  Submitting  a  valid  IDOB 
certification  received  from  another 
government  agency  whose  definition  of 
IDOB  is  substantially  similar  to  that 
specified  in  §  4.62(c);  or 

(2)  Self-certifying  IDOB  ownership 
status  by  filing  with  the  OCC  a 
completed  and  signed  certification  as 
prescribed  in  the  Federal  Acquisition 
Regulation,  48  CFR  53.301-129,  and 
adding  an  additional  certifying 
statement  to  read  as  follows: 

I  certify  that  I  am  an  individual  with 
disabilities  as  defined  in  12  CFR  4.62(d).  and 
that  my  firm,  (Name  of  Firm)  qualifies  as  an 
individual  with  disabilities-owned  business 
as  defined  in  12  CFR  4.62(c). 

§  4.66    Oversight  and  monitoring. 

The  Deputy  Comptroller  for  Resource 
Management  shall  appoint  an  Outreach 
Program  Manager,  who  shall  appoint  an 
Outreach  Program  Specialist.  "The 
Outreach  Program  Manager  is  primarily 
responsible  for  program  advocacy, 
oversight  and  monitoring. 


PART  10— MUNICIPAL  SECUfWTICS 
DEALERS 

2.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a:  15  U.S.C.  78o- 
4(c)(5),  and  78q-78w. 

§10.1    [Amended] 

3.  In  §  10.1,  the  introductory  text  is 
amended  by  revising  the  term 
"Comptroller  of  the  Currency"  to  read 
"Office  of  the  Comptroller  of  the 
Currency  (OCC)". 

§10.2    [Amended] 

4.  In  §  10.2,  paragraph  (h)  is  amended 
by  revising  the  term  "Rulemaking 
board"  to  read  "Rulemaking  Board". 

5.  In  §  10.3.  paragraph  (a)  is  revised, 
paragraphs  (b)  and  (c)  are  amended  by 
revising  the  term  "Comptroller  of  the 
Currency"  to  read  "OCC".  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§10.3    Filing  of  documents. 

(a)  All  documents  required  to  be  filed 
with  the  OCC  in  accordance  with  this 
part  are  to  be  filed  at  the  Chief  National 
Bank  Examiner's  Office,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

***** 

(d)  Forms  MSD-4  and  MSD-5,\vith 
instructions,  may  be  obtained  from  the 
Chief  National  Bank  Examiner's  Office 
at  the  address  listed  in  paragraph  (a)  of 
this  section. 

§10.4    [Amended] 

6.  In  §  10.4,  paragraphs  (a)(1), 
(a)(2)(ii),  (b)(2)(ii),  (c)(1),  and  (d)(2)  are 
amended  by  revising  the  term 
"Comptroller  of  the  Currency"  to  read 
"OCC",  and  paragraph  (b)(2)(i)  is 
amended  by  revising  the  term  "board" 
to  read  "Board". 

6a.  The  undesignated  centerheading 
preceding  §  10.41  is  removed. 

§10.41    [Removed] 

7.  Section  10.41  is  removed. 

§10.42    [Removed] 

8.  Section  10.42  is  removed. 

PART  11— SECURITIES  EXCHANGE 
ACT  DISCLOSURE  RULES 

9.  The  authority  citation  for  part  11  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a;  15  U.S.C.  781, 
78m.  78n,  78p.  and  78w. 

§11.1    [Amended] 

10.  In  §  11.1,  paragraph  (a)  is 
amended  in  the  first  sentence  by 
revising  the  term  "Comptroller"  to  read 
"Office  of  the  Comptroller  of  the 
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Currency  (OCC)",  and  in  the  second 
sentence  by  revising  the  temi 
"Comptroller"  to  read  "OCC". 

S11.2    [AmwHtod] 

11.  In  §11-2,  paragraphia)  is 
amended  by  revising  the  term 
"Comptroller"  to  read  "OCC".  and 
paragraph  (c)  is  amended  by  revising  the 
term  "Comptroller"  to  read  "OCC". 

12.  Section  11.3  is  revised  to  read  as 
follows: 

§  11.3    Filing  requirements  and  Inspection 
of  documents. 

(a)  All  papers  required  to  be  filed  with 
the  OCC  pursuant  to  the  1934  Act  or 
regulations  thereunder  shall  be 
submitted  in  quadruplicate  to  the 
Securities  and  Corporate  Practices 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW. 
Washington,  DC  20219.  Material  may  be 
filed  by  delivery  to  the  OCC  through  the 
mail  or  otherwise.  The  date  on  which 
papers  are  actually  received  by  the  OCC 
shall  be  the  date  of  filing,  if  the  person 
or  bank  filing  the  papers  has  complied 
with  all  applicable  requirements. 

(b)  Copies  of  registration  statements, 
definitive  proxy  solicitation  materials, 
reports,  and  annual  reports  to 
shareholders  required  by  this  part 
(exclusive  of  exhibits)  are  available  from 
the  Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  at  the  address  listed  in 
paragraph  (a)  of  this  section. 

13.  In  §  11.4.  paragraph  (a)  is  revised 
to  read  as  follows: 


§11.4    Filing  (• 

(a)  The  OCC  may  require  filing  fees  to 
accompany  certain  filings  made  under 
this  part  before  it  will  accept  the  filing. 
The  OCC  provides  an  applicable  fee 
schedule  for  such  filings  in  the  "Notice 
of  Comptroller  of  the  Currency  Fees" 
described  in  §  8.8  of  this  chapter. 


PART  18— DISCLOSURE  OF 
FINANCIAL  AND  OTHER 
INFORMATION  BY  NATIONAL  BANKS 

14.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  161.  and  1818. 

$iai    (Amended] 

15.  In  §  18.1.  paragraph  (al  is 
amended  by  revising  the  term  "Office's 
supervisory  efforts"  to  read 
"supervisory  efforts  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)". 

16.  In  §  18.4.  paragraph  (a)(l)(ii)  is 
amended  by  revising  the  term  "Non 
acrjual  Loans  and  Leases"  to  read 
"Nonaccrual  Loans,  Leases,  and  Other 
Assets",  and  paragraphs  (b)  .>nd  (d)  are 


amended  by  revising  the  term  "Office" 
to  read  "OCC"  each  place  it  appears. 

17.  In  §  18.5.  paragraph  (a)  is  revised 
to  read  as  follows: 

§18.5    Alternative  annual  disclosure 
statements. 

•  •         •         *         • 

(a)  In  the  case  of  a  national  bank 
having  a  class  of  securities  registered 
pursuant  to  section  12  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  781).  by 
its  annual  report  to  security  holders  for 
meetings  at  which  directors  are  to  be 
elected; 

•  •        •         *        * 

18.  Section  18.9  is  amended  by 
revising  the  term  "Office  of  the 
Comptroller  of  the  Currency"  to  read 
"OCC". 

19.  Section  18.10  is  revised  to  read  as 
follows: 

$18.10    Prohibited  conduct  and  penalties. 

(a)  No  national  bank  or  institution- 
affiliated  party  shall,  directly  or 
indirectly: 

(1)  Disclose  or  cause  to  be  disclosed 
false  or  misleading  information  in  the 
annual  disclosure  statement,  or  omit  or 
cause  the  omission  of  material  or 
required  information  in  the  annual 
disclosure  statement;  or 

(2)  Represent  that  the  OCC.  or  any 
employee  thereof,  has  passed  upon  the 
accuracy  or  completeness  of  the  annual 
disclosure  statement. 

(b)  For  purposes  of  this  part. 
institution-affiliated  party  means: 

(1)  Any  director,  officer,  employee,  or 
controlling  stockholder  (other  than  a 
bank  holding  company)  of,  or  agent  for, 
a  national  bank; 

(2)  Any  other  person  who  has  filed  or 
is  required  to  file  a  change-in-control 
notice  with  the  OCC  under  12  U.S.C. 
1817(j); 

(3)  Any  shareholder  (other  than  a 
bank  holding  company),  consultant, 
joint  venture  partner,  and  any  other 
person  as  determined  by  the  OCC  (by 
regulation  or  case-by-case)  who 
participates  in  the  conduct  of  the  affairs 
of  a  national  bank;  and 

(4)  Any  independent  contractor 
(including  any  attorney,  appraiser,  or 
accountant)  who  knowingly  or 
recklessly  participates  in: 

(i)  Any  violation  of  any  law  or 
regulation; 
(ii)  Any  breach  of  fiduciary  duty;  or 
(iii)  Any  unsafe  or  unsound  practice, 
which  caused  or  is  likely  to  cause  more 
than  a  minimal  financial  loss  to,  or  a 
significant  adverse  effeci  on,  the 
national  bank. 

(c)  Conduct  that  violates  paragraph  (a) 
of  this  section  also  may  constitute  an 
unsafe  or  unsound  bariking  practice  or 


otherwise  serve  as  a  basis  for 
enforcement  action  by  the  OCC 
including,  but  not  limited  to,  the 
assessment  of  civil  money  penalties 
against  the  bank  or  any  institution- 
affiliated  party  who  violates  this  part. 

Office  of  the  Secretary  of  the  Treasury 

31  CFR  Subtitle  A 

PART  1— DISCLOSURE  OF  RECORDS 

20.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C  321. 
Subpart  A  also  issued  under  5  U.S.C.  552,  as 
amended.  Subpart  C  also  issued  under  5 
use  552a. 

21.  Under  the  authority  of  12  U.S.C. 
93a  and  31  CFR  1.1(d),  appendix  J  of 
subpart  A  of  31  CFR  part  1  is  amended 
by  revising  paragraphs  2.  through  5.  to 
read  as  follows: 

Appendix  J — Office  of  the  Comptroller 
of  the  Currency 

***** 

2.  Public  reading  room.  The  Office  of  the 
Comptroller  of  the  Currency  will  make 
materials  available  for  review  on  an  ad  hoc 
basis  when  necessary.  Contact  the  Disclosure 
Officer.  Communications  Division,  Office  of 
the  Comptroller  of  the  Currency.  250  E  Street 
SW..  Washington,  DC  20219. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Office  of  the  Comptroller  of  the  Currency  will 
be  made  by  the  Freedom  of  Information 
Officer  or  the  official  so  designated.  Requests 
may  be  mailed  or  delivered  in  person  to: 
Disclosure  Officer,  Communications 
Division,  Office  of  the^Comptroller  of  the 
Currency,  250  E  Street,  SW..  Washington,  DC 
20219. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  Officer  of  the 
Comptroller  of  the  Currency  will  be  made  by 
the  Comptroller  or  the  Comptroller's 
designee.  Appeals  may  be  mailed  or 
delivered  in  person  to:  Disclosure  Officer, 
Communications  Division,  Officer  of  the 
Comptroller  of  the  Currency,  250  E  Street, 
SW.,  Washington,  DC  20219. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel  and 
shall  be  delivered  to  such  officer  at  the 
following  location:  Office  of  the  Comptroller 
of  the  Currency,  250  E  Street,  SW.. 
Washington,  DC  20219. 

22.  Under  the  authority  of  12  U.S.C. 
93a  and  31  CFR  1.20,  appendix  I  of 
subpart  C  of  31  CFR  part  1  is  amended 
by  revising  paragraphs  2.  through  6.  to 
read  as  follows: 

Appendix  ) — Office  of  the  Comptroller 
of  the  Currency 

«        *        •        •        * 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 


Initial  determinations  under  31  CFR  1.26, 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  Office  of  the  Comptroller 
of  the  Currency,  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  requested  or  an  official 
designated  by  this  official.  This  is  indicated 
in  the  appropriate  system  notice  in  "Privacy 
Act  Issuances"  published  annually  by  the 
Office  of  the  Federal  Register.  Requests  for 
information  and  sjjecific  guidance  on  where 
to  send  requests  for  records  shall  be  mailed 
or  delivered  personally  to:  Disclosure  Officer. 
Communications  Division.  Office  of  the 
Comptroller  of  the  Currency,  250  E  Street, 
SW.,  Washington.  DC  20219. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d),  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  such 
official.  Requests  for  amendment  shall  be 
mailed  or  delivered  jjersonally  to:  Disclosure 
Officer,  Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E  Street, 
SW,  Washington,  DC  20219. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  app»eal,  with 
respect  to  records  of  the  Office  of  the 
Comptroller  of  the  Currency  will  be  made  by 
the  Comptroller  of  the  Currency  or  the 
Comptroller's  designee.  Appeals  shall  be 
mailed  or  delivered  personally  to:  Disclosure 
Officer,  Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E  Street, 
SW,  Washington,  DC  20219. 

5.  Statements  of  disagreement.  "Statements 
of  Disagreement"  under  31  CFR  1.27(e)(4)(i) 
shall  be  filed  with  the  OCC's  Director  of 
Communications  at  the  address  indicated  in 
the  letter  of  notification  within  35  days  of  the 
date  of  such  notification  and  should  be 
limited  to  one  page. 

6.  Service  of  process.  Service  of  process 
will  be  received  by  the  Office  of  the  Chief 
Counsel  of  the  Comptroller  of  the  Currency 
or  the  delegate  of  such  official  and  shall  be 
delivered  to  the  following  location:  Office  of 
the  Comptroller  of  the  Currency,  250  E  Street, 
SW,  Washington,  DC  20219. 
***** 

Dated:  March  9, 1995. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

(FR  Doc.  95-7099  Filed  3-24-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-8] 

Proposed  Amendment  to  Class  E 
Airspace;  Millington,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Memphis  NAS/Millington  Municipal, 
TN.  A  VOR/DME  RWY  18  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  Charles  VV. 
Baker  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  If  approved,  the  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP.  This  amendment  would  also 
make  a  technical  correction  to  the 
location  of  the  Memphis  NAS/ 
Millington  Municipal  Airport.  The 
correct  location  of  the  Memphis  NAS/ 
Millington  Municipal  Airport  is 
Millington,  TN. 

DATES:  Comments  must  be  received  on 
or  before  May  10,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
95-ASO-8,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-8."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  thf 
specified  closing  date  for  commeri's  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue.  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  ASO-530, 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Memphis  NAS/Millington  Municipal. 
TN.  A  VOR/DME  RWY  18  SIAP  has 
been  developed  for  Charles  W.  Baker 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport:  If  approved, 
the  operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP.  This  amendment  would 
also  make  a  technical  correction  to  the 
location  of  the  Memphis  NAS/ 
Millington  Municipal  Airport.  The 
correct  location  of  the  Memphis  NAS/ 
Millington  Municipal  Airport  is 
Millington,  TN.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700ief>t  cr  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.98 
dated  )uly  18.  1994.  and  effective 
September  16, 1994.  which  is 
incorporated  by  reference  in  CFR  71. i. 
The  Class  E  airspace  designation  listed 
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in  this  document  would  be  published 
subsequently  in  the  Order. 

TheTAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12666;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  doe  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certihed  that  this  rule, 
when  promulgated,  will  not  Mve  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

ASO  TN  E5  Millington,  TN  (Revised] 

Memphis  NAS/Millington  Municipal 
Airport,  TN 

(Ut.  SS-ai^O"  N,  long.  89»52'10"  W) 
Arlington  Municipal  Airport 

(Lat.  35''16'59"  N,  long.  89''40'22"  W) 
Charles  W.  Baker 

(Ut.  35'16'44"  N,  89''55'53"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Memphis  NAS/Millington  Municipal 
Airport,  within  a  7-mile  radius  of  Arlington 
Municipal  Airport  and  within  a  6.3-mile 
radius  of  Charles  W.  Baker  Airport:  excluding 


that  airspace  within  the  Memphis,  TN  Class 
E  airspace  area. 

Issued  in  College  Park,  Georgia,  on  March 
14,  1995. 

Michael  I.  Powderly. 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
|FR  Doc.  95-7499  Filed  3-24-95;  8:45  ami 
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FEDERAL  TRADE  COMIMISSION 

16  CFR  Parts  24,  231.247 

Request  for  Comments  Concerning 
Guides  for  ttte  Luggage  and  Related 
Products  Industry,  Guides  for  Shoe 
Content  Lat>ellng  and  Advertising,  and 
Guides  for  the  Ladies'  Handbag 
Industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Comnfission")  is 
requesting  public  comments  on  its 
Guides  for  the  Luggage  and  Related 
Products  Industry,  its  Guides  for  Shoe 
Content  Labeling  and  Advertising,  and 
its  Guides  for  the  Ladies'  Handbag 
Industry.  The  Commission  is  also 
requesting  comments  about  the  overall 
costs  and  benefits  of  the  Guides  and 
their  overall  regulatory  and  economic 
impact  as  a  part  of  its  systematic  review 
of  all  current  Commission  Rules  and 
Guides. 

DATES:  Written  comments  will  be 
accepted  until  May  26,  1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  Comments  about  the  Guides 
for  the  Luggage  and  Related  Products 
Industry  should  be  identified  as  "16 
CFR  Part  24 — Comment  "  Comments 
about  the  Guides  for  Shoe  Content 
Labeling  and  Advertising  should  be 
identified  as  "16  CFR  Part  231— 
Comment."  Comments  about  the  Guides 
for  the  Ladies'  Handbag  Industry  should 
be  identified  as  "16  CFR  Part  247— 
Comment."  Comments  about  more  than 
one  of  the  guides  should  be  identified 
by  including  reference  to  all  relevant 
parts,  for  example  "16  CFR  Parts  24.  231 
and  247." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Arthur,  Attorney,  Federal 
Trade  Commission,  Dallas  Regional 
Office.  100  N.  Central  Expressway,  Suite 
500,  Dallas.  Texas  75201.  (214)  767- 
5503. 


SUr>PLEMENTARY  INFORMATION: 

A.  Background 

The  Commission  has  determined,  as 
part  of  its  oversight  responsibilities,  to 
review  its  Rules  and  Guides 
periodically.  These  reviews  will  seek 
information  about  the  costs  and  benefits 
of  the  Commission's  Rules  and  Guides 
and  their  regulatory  and  economic 
impact.  The  information  obtained  vdll 
assist  the  Commission  in  identifying 
Rules  and  Guides  that  warrant 
modification  or  recision. 

At  this  time  the  Commission  solicits 
MTitten  public  comments  concerning  the 
Commission's  Guides  for  the  Luggage 
and  Related  Products  Industry 
("Luggage  Guides"),  16  CFR  Part  24,  the 
Commission's  Guides  for  Shoe  Content 
Labehng  and  Advertising  ("Shoe 
Content  Guides  "),  16  CFR  Part  231.  and 
the  Commission's  Guides  for  the  Ladies' 
Handbag  Industry  ("Handbag  Guides") 
16  CFR  Part  247.  These  Guides  are  being 
reviewed  together  because  they  all 
pertain  to  goods  which  are  frequently 
made  of  leather  or  of  material  with  the 
appearance  of  leather. 

■These  three  Guides,  like  the  other 
industry  Guides  issued  by  the 
Commission,  "are  administrative 
interpretation  of  laws  administered  by 
the  Commission  for  the  guidance  of  the 
public  in  conducting  its  affairs  in 
conformity  with  legal  requirements. 
They  provide  the  basis  for  voluntary 
and  simultaneous  abandonment  of 
unlawful  practices  by  members  of 
industry."  16  CFR  1.5.  Conduct 
inconsistent  with  the  Guides  may  result 
in  corrective  action  by  the  Commission 
under  applicable  statutory  provisions. 
The  Commission  promulgates  industry 
Guides  "when  it  appears  to  the 
Commission  that  guidance  as  to  the 
legal  requirements  applicable  to 
particular  practices  would  be  beneficial 
in  the  public  interest  and  would  serve 
to  bring  about  more  widespread  and 
equitable  observance  of  laws 
administered  by  the  Commission."  16 
CFR  1.6. 

1.  Luggage  Guides 

The  Luggage  Guides  concern  potential 
deception  in  the  sale,  offering  for  sale, 
and  distribution  of  luggage  and  related 
products,  such  as  trunks,  instrument 
cases,  briefcases,  billfolds,  wallets,  key 
cases,  jewel  boxes,  travel  kits,  camera 
bags  and  similar  products.  These  Guides 
list  disclosures  that  should  be  made  for 
products  made  of  split  leather,  imitation 
leather,  or  processed  leather,  and  for 
products  which  contain  backing 
material.  The  Guides  address 
representations  that  products  are  made 
from  the  skin  of  fictitious  animals  and 


the  use  of  words,  terms,  depictions,  or 
devices  that  may  indicate  that  a  product 
is  made  of  any  material  when  it  is  not. 
According  to  the  Guides,  industry 
members  should  not  represent  that  a 
product  is  wholly  of  a  particular 
composition  when  it  is  not,  or  that  a 
product  is  leather  when  it  contains 
ground,  pulverized  or  shredded  leather. 
Additionally,  representations  should 
not  be  made  that  a  product  is  colored, 
finished,  or  dyed  with  aniline  dye  or 
otherwise  dyed,  embossed,  grained, 
processed,  finished  or  stitched  in  a 
certain  manner  when  it  is  not.  The 
Guides  also  discuss  representations 
about  the  hardware,  box,  or  frame  of 
covered  products.  Use  of  the  terms 
"waterproof,"  "dustproof," 
"warpproof,"  "scuffproof,"  and 
"scratchproof '  is  also  covered  by  the 
Luggage  Guides. 

2.  Shoe  Content  Guides 

The  Shoe  Content  Guides  contain 
guidance  for  labeling  and  advertising 
shoe  content.  The  Guides  address  use  of 
the  term  "leather"  on  labels  and 
labeling  disclosures  for  simulated  or 
imitation  leather,  concealed  innersoles, 
split  leather,  embossed  or  processed 
leather,  and  ground  or  shredded  leather. 
With  regard  to  advertising,  the  Guides 
state  that  disclosures  should  be  made  in 
advertisements  which  depict  non- 
leather  parts  of  shoes  or  slippers  which 
appear  to  be  made  of  leather.  The 
Guides  contain  guidance  for  use  of  the 
term  "leather"  in  advertisements  and  for 
disclosures  to  be  used  with  terms 
suggestive  of  leather.  The  Guides  state 
that  words  or  terms  should  not  be  used 
which  would  convey  the  impression 
that  shoes  or  slippers  are  made  of  a 
certain  material  when  they  are  not. 

3.  Handbag  Guides 

The  Handbag  Guides  concern  the 
potential  misrepresentation  of  any 
feature  of  ladies'  handbags  and  similar 
articles.  The  Guides  provide  guidance 
with  respect  to  the  disclosures  which 
should  be  made  regarding  product 
composition  and  address  the  use  of 
representations  that  a  product  is 
colored,  finished,  or  dyed  with  fmifine 
dye  or  otherwise  dyed,  embossed, 
grained,  processed,  finished  or  stitched 
in  a  certain  manner  when  the  claims  are 
not  true.  Use  of  the  terms  "scuffproof," 
"scratchproof,"  "scuff  resistant,"  and 
"scratch  resistant"  is  also  covered  by 
the  Ladies'  Handbag  Guides.  The  Guides 
also  state  that  members  of  the  industry 
should  not  make  deceptive 
representations  about  the  price  of  their 
products. 

In  addition,  the  Handbag  Guides 
discuss  the  issues  of  price 


discrimination,  and  discrimination  in 
promotional  allowances  and  services. 
The  Guides  state  that  industry  members 
should  neither  grant  nor  knowingly 
induce  or  receive  terms  of  trade  in  these 
respects  that  are  improperly 
discriminatory.  The  Commission  is 
concerned,  however,  that  these 
interpretive  statements  in  large  part  may 
be  needlessly  duplicative  of  sections  (a) 
and  (f)  of  the  Robinson-Patman  Act  with 
respect  to  price  discrimination,  and 
duplicative  of  the  so-called  Fred  Meyer 
Guides,  which  interpret  sections  (d)  and 
(e)  of  the  Robinson-Patman  Act  and 
section  5  of  the  Federal  Trade 
Commission  Act,  with  respect  to 
discriminatory  promotional  allowances 
and  services.  See  Guides  for  Advertising 
Allowances  and  Other  Merchandising 
Payments  and  Services,  16  CFR  part 
240.  Moreover,  it  is  possible  that  general 
issues  of  price  discrimination  are  best 
clarified  through  statements  of  general 
policy,  such  as  that  contained  in  the 
Fred  Meyer  Guides,  rather  than  through 
industry-specific  statements  such  as  the 
Handbag  Guides. 

B.  Questions  for  Comment 

The  Commission  solicits  comments 
on  the  following  questions  with  respect 
to  the  Luggage  Guides,  the  Shoe  Content 
Guides,  and  the  Handbag  Guides: 

(1)  Is  there  a  continuing  need  for  the 
Guides? 

(a)  What  benefits  have  the  Guides 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Guides? 

(b)  Have  the  Guides  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  Guides  to  increase  the 
benefits  of  the  Guides  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Guides  impose  on  firms 
subject  to  their  requirements? 

(b)  Would  it  be  useful  to  the  affected 
industries  if  the  Luggage  Guides,  the 
Shoe  Content  Guides,  and  the  Handbag 
Guides  were  combined  into  one  set  of 
industry  guides  that  address  all  of  these 
products  or  leather  products  in  general? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  adherence,  have  the 
Guides  imposed  on  firms  subject  to  their 
requirements? 

(a)  Have  the  Guides  provided  benefits 
to  such  firms? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Guides  to  reduce  the 
burdens  of  costs  imposed  on  firms 
subject  to  their  requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Guides? 

(5)  Do  the  Guides  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 


(6)  Since  the  Guides  were  issued, 
what  effects,  if  any,  have  changes  in 
relevant  technology  or  economic 
conditions  had  on  the  Guides? 

(7)  Do  members  of  the  ladies'  handbag 
industry  require  these  industry-specific 
Guides  for  information  about  the 
standards  applicable  to  price 
discrimination  and  discriminatory 
promotional  allowances,  or  could 
equally  helpful  guidance  be  obtained 
from  more  general  sources  such  as  the 
Fred  Meyer  Guides? 

Authority:  15  U.S.C.  41-58. 

List  of  Subiects  in  16  CFR  Parts  24,  231* 
and  247 

Advertising,  Distribution,  Labeling, 
Ladies'  handbags.  Luggage  and  related 
products.  Price  discrimination. 
Promotional  allowances.  Shoes,  Trade 
practice. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 

Secretary. 

|FR  Doc.  95-7468  Filed  3-24-95;  8:45  ami 
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16  CFR  Part  405 

Request  for  Comments  Concerning 
Rule  on  Misbranding  and  Deception  as 
to  Leather  Content  of  Waist  Belts 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its  Rule 
on  Misbranding  and  Deception  as  to 
Leather  Content  of  Waist  Belts  ("the 
Leather  Belt  Rule"  or  "the  Rule").  The 
Commission  is  also  requesting 
comments  about  the  overall  costs  and 
benefits  of  the  Rule  and  its  overall 
regulatory  and  economic  impact  as  a 
part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides.  All  interested  persons  are 
hereby  given  notice  of  the  opportunity 
to  submit  written  comments. 
DATES:  Written  comments  will  be 
accepted  until  May  26, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  Comments  about  the  Leather 
Beh  Rule  should  be  identified  as  "16 
CFR  Part  405— Comment." 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Deitch,  Attorney,  Federal  Trade 
Commission,  Los  Angeles  Regional 
Office.  11000  Wilshire  Boulevard,  Suite 
13209,  Los  Angeles,  CA  90024,  (310) 
235-7890. 
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SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 

If  the  Commission  elects  to  retain  the 
Leather  Beh  Rule  after  conducting  this 
review,  it  intends  to  update  certain 
terms  to  reflect  statutory  and  policy 
changes  that  have  occurred  since  the 
Leather  Belt  Rule  was  originally 
promulgated.  The  term  "in  commerce" 
in  16  CFR  405.1(a)  and  405.4  will  be 
changed  to  "in  or  affecting  commerce" 
in  conformance  with  the  amended 
language  of  section  5  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  45). 
The  phrase  "capacity  and  tendency  to 
mislead  and  deceive"  in  16  CFR 
405.2(b)  will  be  changed  to  conform 
with  the  language  regarding  deception 
that  is  set  forth  in  Cliffdale  Associates, 
Inc..  103  F.T.C.  110  (1984)  and 
subsequent  cases.  Finally,  the  language 
that  "it  constitutes  an  unfair  method  of 
competition  and  an  unfair  and 
deceptive  act  or  practice"  in  16  CFR 
405.4  will  also  be  revised  to  conform 
with  the  standard  language  for 
consumer  protection  rules. 

A.  Background 

The  Leather  Belt  Rule  was 
promulgated  by  the  Commission  on 
June  27,  1964.  It  applies  to  the  sale  or 
offering  for  sale  of  men's  and  boy's 
belts,  and  women's  and  children's  belts 
when  not  offered  for  sale  as  part  of  a 
garment.  The  Rule  makes  it  an  unfair 
method  of  competition  and  an  unfair 
and  deceptive  act  or  practice  to 
misrepresent  a  belt's  leather  content  or 
the  type  of  animal  hide  or  skin  from 
which  the  belt  is  made,  for  example,  it 
is  a  violation  of  the  Rule  to  label  a  belt 
as  leather  when  it  is  not  n\ade  from  the 
hide  or  skin  of  an  animal. 

The  Leather  Belt  Rule  also  prohibits 
the  sale  or  distribution  of  behs  without 
adequate  disclosures  as  to  their  leather 
content  or  type  of  animal  hide  or  skin 
if  the  appearance  of  the  product  would 
deceive  consumers.  For  example,  it  i^a 
violation  of  the  Rule  to  sell  a  belt  which 
has  the  appearance  of  leather,  but  which 
is  made  of  synthetic  materials,  unless  a 
disclosure  is  made  on  the  product  or  on 
a  tag  or  label  affixed  to  the  product 
which  states  that  the  belt  is  not  leather. 


B.  Issues  for  Comment 

At  this  time,  the  Commission  solicits 
MM"itten  public  comments  on  the 
following  questions: 

(1)  Is  there  a  continuing  need  for  the 
Rule? 

(a)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rule? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  requirements? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  effect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  it  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

List  of  Subjects  in  16  CFR  Part  405 

Leather  content  of  belts;  Trade 
practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
jFR  Doc.  95-7467  Filed  3-24-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 
PL-090] 

Illinois  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  pubic  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Illinois 
regulatory  program  (hereinafter  referred 


to  as  the  Illinois  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to  the 
merger  of  the  Illinois  Department  of 
Mines  and  Minerals  into  the  newly 
created  Illinois  Department  of  Natural 
Resources.  The  amendment  is  intended 
to  provide  formal  notification  to  OSM  of 
this  pending  reorganization. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  IC.S.T.j,  April  26, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  21,  1995.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  IC.S.T.l.  on  April  11,  1995. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  at  the  address  listed  below. 

Copies  of  the  Illinois  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Springfield  Field  Office. 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  511 
West  Capitol,  Suite  202.  Springfield, 
Illinois  62704,  Telephone:  (217)  492- 
4495. 
Illinois  Department  of  Mines  and 
Minerals,  300  West  Jefferson  Street, 
Suite  300,  Springfield  Illinois  62791. 
Telephone:  (217)  782-4970. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  Telephone:  (217)  492- 
4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

On  June  1,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  June  1,  1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  913.15,  913.16,  and  913.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  3,  1995 
(Administrative  Record  No.  IL-1700). 


Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 
amendment  at  it  own  initiative.  In 
accordance  with  30  CFR  732.17(b), 
Illinois  notified  OSM  that  effective  July 
1,  1995,  the  Illinois  Department  of 
Mines  and  Minerals  will  cease  to  exist 
in  name  only.  It  will  be  redesignated  the 
Office  of  Mines  and  Minerals. 

Specifically,  the  Illinois  Department 
of  Mines  and  Minerals  will  be  merged 
into  the  new  Illinois  Department  of 
Natural  Resources  by  virtue  of  Executive 
Order  Number  2  (1995)  signed  by  the 
Governor  of  IlUnois,  on  March  1, 1995. 
Article  V,  Section  11  of  the  Constitution 
of  the  State  of  Illinois  authorizes  the 
Governor  to  reassign  functions  among  or 
reorganize  executive  agencies  which  are 
directly  responsible  to  him  in  order  to 
simplify  the  organizational  structure  of 
the  Executive  Branch,  to  improve 
accountability,  to  increase  accessibility, 
and  to  achieve  efficiency  and 
effectiveness  in  operation. 

Executive  Order  Number  2  (1995) 
contains  the  following  applicable 
provisions: 

Part  I,  paragraph  C,  provides  that 
"Itlhe  Department  of  Natural  Resources 
shall  have  within  it  an  Office  of  Mines 
and  Minerals  which  shall  be  responsible 
for  the  functions  previously  vested  in 
the  Department  of  Mines  and  Minerals. 

Part  II,  paragraph  C,  transfers  the 
Surface-Mined  Land  Conservation  and 
Reclamation  Act  (225  ILCS  715/1  et 
seq.)  (State  Act  for  the  initial  program) 
and  the  Surface  Coal  Mining  Land 
Conservation  and  Reclamation  Act  (225 
ILCS  720.1.01  et  seq.]  (State  Act  for  the 
permanent  program]  from  the 
Department  of  Mines  and  Minerals  to 
the  Department  of  Natural  Resources 
along  with  the  rights,  powers,  and 
duties  incidental  to  these  Acts; 

In  Part  III,  paragraph  A  abolishes  the 
Department  of  Mines  and  Minerals, 
paragraph  B  abolishes  the  office  of  the 
Director  of  Mines  and  Minerals,  and 
paragraph  C  transfer  personnel 
previously  assigned  to  the  Department 
of  Mines  and  Minerals  to  the 
Department  of  Natural  Resources;  and 

Part  IV,  paragraph  F,  provides  that 
"(tlhis  Executive  Order  shall  not  affect 
the  legality  of  any  rules  in  the  Illinois 
Administrative  Code  that  are  in  force  on 
the  effective  date  of  this  Executive 
Order  that  have  been  duly  adopted  by 
the  agencies  reorganized  under  this 
Order.  As  soon  as  practicable  hereafter, 
the  Department  of  Natural  Resources 
*   *   *  shall  propose  and  adopt  under 
the  Illinois  Administrative  Procedure 
Act  such  rules  as  may  be  necessary  to 
consolidate  and  clarify  the  rules  of  the 


various  reorganized  agencies  that  will 
now  be  administered  by  the  successor 
agency." 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
Commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Springfield  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 


Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  (C.S.T.)  on  April 
11,  1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
smd  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possihle,  notice  of  meetings  will  be 


posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(c)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  16.  1995. 
Ronald  C.  Recker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 
(FR  E)oc.  95-7439  Filed  3-24-95;  8:45  ami 
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30  CFR  Part  925 

Missouri  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Missouri 
regulatory  program  (hereinafter,  the 
"Missouri  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1201  et  seq..  SMCRA). 
The  proposed  amendment  consists  of 
revisions  to  rules  and  .statutes  along 
with  supporting  documentation  and 
information  pertaining  to  its  alternative 
bonding  system.  The  amendment  is 
intended  to  revise  the  Missouri  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  SMCRA. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.s.t.  April  26,  1995. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
April  21. 1995.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m..  c.s.t.  on  April  11. 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom  at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
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comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 

Michael  C.  Wolfrom.  Acting  Director. 
Kansas  City  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  934  Wyandotte.  Room 
500,  Kansas  City,  MO  64105 
Missouri  Department  of  Natural 
Resources.  Land  Reclamation 
Program.  P.O.  Box  No.  176.  Jefferson 
City,  MO  65102,  Telephone:  (314) 
751-4041 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Telephone:  (816) 
374-6405. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Missouri  Program 

On  November  21, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on  the  Missouri 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  'he 
Missouri  program  can  be  found  in  the 
November  21.  1980.  Federal  Register 
(45  FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at 
30  CFR  925  12.  925.15.  and  925.16. 

IL  Proposed  Amendment 

By  letter  dated  March  7.  1995. 
Mi-ssouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  MO- 
617).  Missouri  submitted  the  proposed 
amendment  in  response  to  a  January  30, 
1986  letter  (administrative  record  No. 
MO-351)  that  OSM  sent  to  Missouri  in 
accordance  with  30  CFR  732.17(c),  and 
in  response  to  the  required  program 
amendments  at  30  CFR  925.16(g).  The 
provisions  of  the  Revised  Statutes  of 
Missouri  (RSMo)  and  the  Code  of  State 
Regulations  (CSR)  that  Missouri 
proposed  to  revise  were:  Section 
444.830.1.  and  3.  (RSMo).  Bond 
requirements,  when  a  bond  must  be 
filed,  the  amount  of  a  bond,  and 
allowance  for  bond  substitution:  Section 
444.950.  (RSMo),  Phase  I  reclamation 
bond  requirements;  Section  444.960.1. 
and  5.  (RSMo),  establishment,  purpose, 
and  duties  of  the  coal  mine  reclamation 
fund;  Section  444.965.1..  3..  4.,  5.  and  6. 
(RSMo),  Assessment  for  fund;  10  CSR 
40-7.011,  Bond  Requirements;  10  CSR 
40-7.021.  Duration  and  Release  of 
Reclamation  Liability;  10  CSR  40-7.041. 


Form  and  Administration  of  the  Coal 
Mine  Land  Reclamation  Fund.  In 
addition  Missouri  has  submitted:  (1)  A 
narrative  explaining  the  current  and 
projected  balances  of  the  bond  pools;  (2) 
a  discussion  of  how  each  outstanding 
required  program  amendment  of  the 
final  rule  Federal  Register  of  May  8. 
1991  (56  FR  21281)  (administrative 
record  No.  MO-536)  will  be  resolved; 
(3)  an  explanation  of  how  the 
deficiencies  identified  in  OSM's  issue 
letter  dated  March  9. 1994 
(administrative  record  No.  MO-592) 
will  be  resolved;  (4)  a  table  of 
reclamation  cost  estimates  for  all 
permits  except  those  that  represent  a 
minimal  liability  to  the  bond  pools;  (5) 
a  statement  from  the  Missouri  Attorney 
General  that  explains  the  legal  basis  for 
using  Abandoned  Mine  Land  Funds  for 
the  reclamation  of  Bill's  Coal 
Forfeitured  Project;  and  (6)  copies  of  the 
revised  bond  forms  utilized  by  Missouri. 

Specifically,  Missouri  proposes  to 
revise  its  statute  and  regulations:  (1)  To 
remove  the  option  to  file  a  full  cost 
Phase  I  bond;  (2)  to  provide  that  the  per 
acre  bond  amounts  are  minimums  that 
may  be  adjusted  annually  by  the 
commission  based  upon  calculations 
conducted  by  the  State  director;  (3)  to 
provide  that  annual  adjustments  to  the 
bond  amount  will  not  be  more  than 
$250  per  acre  per  year  with  a  maximum 
of  $5,000  per  acre  for  all  areas  except 
coal  preparation  areas,  and  $500  per 
year  with  a  maximum  of  $15,000  per 
acre  for  coal  preparation  areas;  (4)  to 
require  that  the  minimum  bond  will  not 
be  less  than  $10,000  per  permit;  (5)  to 
require  that  all  promulgated  rules  must 
be  approved  by  the  joint  committee  on 
administrative  rules;  (6)  to  allow  the 
commission  to  retain  up  to  20  percent 
of  the  amount  ofcthe  bond  at  Phase  I 
liability  release  and  retain  that  amount 
until  the  release  of  Phase  III  liability;  (7) 
to  require  the  total  amount  of  the  Phase 
I  bond  to  be  available  for  the  completion 
of  all  phase  of  reclamation  in  the  event 
of  bond  forfeiture;  and  (8)  to  require 
monies  to  continue  to  be  accumulated 
in  the  CMLR  Fund  until  they  are 
sufficient  to  complete  reclamation  of 
permits  revoked  prior  to  September  1, 
1988. 

In  addition.  Missouri  is  revising  its 
regulations  to:  (1)  Provide  new 
definitions  of  Phase  I  Bond.  Phase  II 
bond.  Phase  III  bond,  and  surety  bond; 
(2)  require  for  incremental  bonding  that 
disturbances  are  prohibited  prior  to 
acceptance  of  the  bond  and  that  a 
schedule  of  increments  be  provided;  (3) 
require  that  Phase  I  bond  be  retained  on 
unreclaimed  temporary  structures;  (4) 
allow  the  release  of  bond  from 
undisturbed  lands  when  further 


disturbances  from  surface  mining  have 
ceased;  (5)  require  that  the  permit  shall 
terminate  on  all  areas  where  all  bonds 
have  been  released;  and  (6)  require  at 
Phase  III  release  that  the  operator 
provide  evidence  that  an  affidavit  has 
been  recorded  at  the  county  lands 
affected  by  underground  mining, 
augering.  covered  slurry  ponds,  or  other 
undergroimd  activities  that  could 
impact  future  land  use  for  lands  where 
Phase  I  reclamation  was  completed  on 
or  after  September  1, 1992. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m..  c.s.t. 
on  April  11,  1995.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listing  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  pre^nt  in  the 


audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opjKirtunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rv.  Procedural  Determinatioas 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332{2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  925 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  March  16,  1995. 

Charles  E.  Sandbei^g. 

Acting  Assistant  Director.  Western  Support 
Center. 
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30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Withdrawal  of  proposed 
amendment. 

SUMMARY:  OSM  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA,  30 
U.S.C.  1201  et  seq).  The  amendment 
consisted  of  revisions  that  Utah 
proposed  to  its  liability  self-insurance 
rule. 

EFFECTIVE  DATE:  This  withdrawal  is 
effective  March  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  October  4,  1994,  Utah  submitted 
a  proposed  amendment  to  its  program 
pursuant  to  SMCRA  (administrative 
record  No.  UT-979).  Utah  submitted  the 
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proposed  amendment  at  its  own 
initiative  with  the  intention  of  allowing 
companies  in  the  coal  industry,  if  they 
so  desired,  to  provide  a  certain  amount 
of  their  liability  insurance  through  self- 
insurance.  The  provision  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposed 
to  revise  was  Utah  Administrative  Rule 
(Utah  Admin.  R.)  645-301-890.400. 
Terms  and  Conditions  for  Liability 
Insurance. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  21, 
1994.  Federal  Register  (59  PR  53123). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-982).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  November  21.  1994. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to 
Utah's  proposed  rule  and  notified  Utah 
of  the  concerns  by  letter  dated 
November  30.  1994  (administrative 
record  No.  UT-992). 

In  response  to  OSM's  concerns.  Utah 
by  letter  dated  December  16.  1994. 
submitted  copies  of  the  Utah  Interlocal 
Cooperation  Act  and  Utah 
Governmental  Immunity  Act  that  were 
intended  to  clarify  Utah's  proposed  rule 
revisions  (administrative  record  No. 
UT-999). 

OSM  announced  receipt  of  the 
additional  explanatory  information  in 
the  January  10.  1995.  Federal  Register 
(60  FR  2520).  and  reopened  and 
extended  the  comment  period 
(administrative  record  No.  UT-1005). 
The  public  comment  period  ended  on 
January  25.  1995. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to  the 
additional  explanatory  information  as  it 
applied  to  Utah's  proposed  rule  and 
notified  Utah  of  the  concerns  by  letter 
dated  February  14.  1995  (administrative 
record  No.  UT-1020). 

By  letter  dated  February  24.  1995. 
Utah  requested  that  the  proposed 
amendment  be  withdrawn 
(administrative  record  No.  UT-1026). 
Utah  indicated  that  it  intends  to 
conduct  additional  research  on  the 
issues  before  resubmitting  the 
amendment  at  a  later  date  for  approval 
as  part  of  the  Utah  program. 

Therefore,  the  proposed  amendment 
announced  in  the  October  21.  1994.  and 
January  10.  1995.  publications  of  the 
Federal  Register  is  withdj^awn. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated;  March  10.  1995. 
Charles  E.  Sandberg, 

Acting  Assistant  Director.  Western  Support 
Center. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

31  CFR  Part  1 
[No.  94-260] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to 
exempt  a  system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974.  5 
U.S.C.  552a  (Privacy  Act),  to  the  extent 
the  system  contains  investigatory 
material  pertaining  to  the  enforcement 
of  laws  or  compiled  for  law  enforcement 
purposes.  The  OTS  is  also  proposing  to 
add  a  Privacy  Act  exemption  to  an 
existing  exempt  system. 
DATES:  Comments  must  be  received  no 
later  than  April  26.  1995. 
ADDRESSES:  Send  comments  to:  Director. 
Information  Services  Division.  Public 
Affairs.  Office  of  Thrift  Supervision. 
1700  G  Street.  NW..  Washington.  DC 
20552.  Attention  Docket  No.  94-260. 
These  submissions  may  be  hand 
delivered  to  1700  G  Street.  NW..  from  9 
a.m.  to  5  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  number  (202)  906-7753  or  (202) 
906-7755.  Submissions  must  be 
received  by  5  p.m.  on  the  day  that  they 
are  due  in  order  to  be  considered  by  the 
OTS.  Comments  will  be  available  for 
inspection  at  1700  G  Street.  NW..  from 
1  p.m.  until  4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  from  the 
Public  Reading  Room  at  established 
intervals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Reinhart.  Chief.  Disclosure 
Branch.  (202)  906-5896.  1700  G  Street. 
NW..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The  OTS 
is  proposing  to  exempt  the  Criminal 
Referral  Database  system  of  records  from 
specified  provisions  of  the  Privacy  Act 
and  to  add  an  exemption  to  the 
Confidential  Individual  Information 
System.  Subsection  (i)(2)  of  the  Privacy 
Act  provides  that  an  agency  may 
promulgate  rules  to  exempt  any  system 
of  records  within  the  agency  from  any 
section  of  part  552a  except  subsections 


(b).  (c)  (1)  and  (2).  (e)(4)  (A)  through  (F). 
(e)  (6).  (7).  (9).  (10).  and  (11).  and  (i), 
provided  that  the  system  of  records  is 
maintained  by  "the  agency  or 
component  thereof  which  performs  as 
its  principal  function  any  activity 
pertaining  to  enforcement  of  criminal 
laws"  and  includes:  "(A)  Information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrests, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release  and  parole  and  probation  status; 
(B)  information  compiled  for  thp 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators  and  associated  with  an 
identifiable  individual;  or  (C)  reports 
identifiable  to  an  individual  compiled  at 
any  stage  of  the  process  of  enforcement 
of  the  criminal  laws  from  arrest  or 
indictment  through  release  from 
supervision."  Section  552a(k)  of  the 
Privacy  Act  provides  that  an  agency 
.  may  promulgate  rules  to  exempt  any 
system  of  records  within  the  agency 
from  sections  552a  (c)(3).  (d).  (e)(1). 
{e)(4)  (G)  through  (I),  and  (f)  of  the  Act, 
pursuant  to  5  U.S.C.  552a(k)(2).  if  the 
system  of  records  is  "investigatory 
material  compiled  for  the  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 

(i)(2)*  *  *." 

If  a  system  of  records  is  not  exempted 
from  these  sections,  the  Privacy  Act 
generally  requires  the  agency  to:  Make 
an  accounting  of  disclosures  to  the 
individual  named  in  the  record  of  their 
request;  permit  individuals  access  to 
their  records;  permit  individuals  to 
request  amendment  to  their  records; 
maintain  only  relevant  or  necessary 
information  in  its  system  of  records; 
publish  certain  information  in  the 
Federal  Register:  and  promulgate  rules 
that  establish  procedures  for  notice  and 
disclosure  of  records.  The  exemptions 
that  may  be  asserted  with  respect  to 
investigatory  systems  of  record  permit 
an  agency  to  protect  information  when 
disclosure  would  interfere  with  the 
conduct  of  the  agency's  investigations. 

Exemptions  under  subsections 
552a(i)(2)  and  (k)(2)  are  necessary  to 
maintain  the  integrity  and 
confidentiality  of  these  investigative 
files.  These  systems  contain  information 
on  possible  criminal  investigations  and 
may  indicate  current  administrative 
investigations  by  OTS.  The  disclosure  of 
this  information  would  significantly 
impair  the  enforcement  activities  and 
coordinated  proceedings  of  OTS.  other 
financial  institution  regulatory  agencies, 
and  the  Justice  Department.  Disclosure 
form  these  systems  would  give 


individuals  an  opportunity  to  learn 
whether  they  have  been  identified  as 
either  suspects  or  subjects  of  criminal 
referrals.  This  knowledge  would 
undermine  the  agency's  mission  of 
enforcing  federal  law,  since  individuals 
could  take  steps  to  avoid  detection; 
inform  associates  that  a  referral  had 
been  made;  begin,  continue,  or  resume 
illegal  conduct  upon  learning  that  they 
are  not  identified  in  the  system  of 
records;  or  destroy  evidence  needed  to 
prove  the  violation.  Individuals  could 
alter  future  wrongful  acts  to  avoid 
detection  by  discovering  the  collection 
of  facts  that  would  form  the  basis  for  a 
criminal  referral,  by  enabling  them  to 
destroy  or  alter  evidence  of  unlawful 
conduct,  and  by  learning  that 
investigators  had  reason  to  believe  that 
there  was  a  violation  of  laws  or 
regulations.  Disclosure  could,  moreover, 
disclose  the  identity  of  confidential 
sources  and  the  nature  of  the 
information  supplied  and  thereby 
endanger  the  physical  safety  of  sources 
of  information  by  exposing  them  to 
reprisals  for  having  provided  the 
information.  Confidential  sources  might 
refuse  to  provide  valuable  referrals  if 
they  could  not  be  secure  in  the 
knowledge  that  their  identities  would 
not  be  revealed  through  disclosure  of 
either  their  names  or  the  nature  of  the 
information  they  supplied.  Loss  of 
access  to  such  sources  would  seriously 
impair  the  OTS's  and  the  Justice 
Department's  ability  to  carry  out  their 
mandates.  Additionally,  disclosure 
would  reveal  investigative  techniques 
and  procedures,  the  knowledge  of 
which  could  enable  individuals 
planning  to  engage  in  misconduct  or 
crimes  to  structure  their  operations  in 
such  a  way  as  to  avoid  detection  or 
apprehension  and  thereby  neutralize 
established  investigative  tools  and 
procedures  of  both  OTS  and  the  Justice 
Department.  The  imposition  of  certain 
restrictions  on  the  manner  in  which 
information  is  collected,  verified  or 
retained  could  significantly  impede  the 
effectiveness  of  investigation  and  could 
preclude  the  apprehension  and 
successful  prosecution  of  persons 
engaged  in  fraud  or  other  unlawful 
activity. 

The  OTS  investigative  files  will 
contain  information  of  the  type 
described  in  the  (j)(2)  and  (k){2) 
exemptions  of  the  Privacy  Act. 
Authority  for  these  systems  are 
provided  by  5  U.S.C.  301;  12  U.S.C. 
1464.  1818.  OTS  will  maintain 
information  in  these  systems  of  records, 
pursuant  to  its  law  enforcement  and 
investigative  functions,  in  order  to  carry 
out  these  functions  and  its  mission. 


This  rule  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  will  not  require  the 
approval  of  the  Office  of  Management 
and  Budget;  therefore,  does  not  require 
a  Regulatory  Impact  Analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  the  Department 
of  the  Treasury  has  determined  that  this 
proposed  rule  would  not  impose  new 
recordkeeping,  application,  reporting,  or 
other  types  of  information  collection 
requirements. 

List  of  Subiects  in  31  CFR  Part  1 

Privacy, 

Part  1  of  title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1,  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

§1,36    [Amended] 

2,  Section  1.36  of  subpart  C  is 
amended  by  adding  the  following  text  at 
the  end  of  the  section  as  follows: 
OFFICE  OF  THRIFT  SUPERVISION 
NOTICE  OF  EXEMPT  SYSTEMS 

In  accordance  with  5  U.S.C.  552a  (j)  and 
(k).  general  notice  is  hereby  given  of 
rulemaking  pursuant  to  the  Privacy  Act  of 
1974  by  the  Acting  Director.  Office  of  Thrift 
Supmrvision.  under  authority  delegated  to 
him  by  the  Secretary  of  the  Treasury.  The 
Acting  Director.  Office  of  Thrift  Supervision, 
exempts  the  systems  of  records  identified  in 
the  paragraphs  twlow  from  certain  provisions 
of  the  Privacy  Act  of  1974  as  set  forth  in  such 
paragraphs. 

a.  General  exemptions  under  5  U.S.C. 
552a(l)l2).  Pursuant  to  the  provisions  of  5 
U.S.C.  552a(j)(2).  the  Acting  Director.  Office 
of  Thrift  Supervision,  hereby  exempts  certain 
systems  of  records,  maintained  by  the  Office 
of  Thrift  Supervision,  from  the  provisions  of 
5  U.S.C.  552a  (c)  (3)  and  (4)(D)  (1),  (2).  (3) 
and  (4),  (e)  (1),  (2),  (3).  (4)  (G).  (H)  and  (I), 
(5)  and  (8),  (f)  and  (g). 

1.  Exempt  systems.  The  following  systems 
of  records,  which  contain  information  of  the 
type  described  in  5  U.S.C.  552a(j)(2),  shall  be 
exempt  from  the  provisions  of  5  U.S.C.  552a 
listed  in  paragraph  a.  above  except  as 
otherwise  indicated  below  and  in  the  general 
notice  of  the  existence  and  character  of 


systems  of  records  which  appears  elsewhere 

in  the  Federal  Register 

.001 — Confidential  Individual  Information 

System 
.004— Criminal  Referral  Database 

2.  Reasons  for  exemptions,  (a)  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1)  enable  individuals  to 
be  notified  whether  a  system  of  records 
contains  records  pertaining  to  them.  The 
Office  of  Thrift  Supervision  (OTS)  believes 
that  application  of  these  provisions  to  the 
above-listed  systems  of  records  would  give 
individuals  an  opportunity  to  learn  whether 
they  are  on  record  either  as  suspects  or  as 
susf»ects  of  an  administrative  investigation: 
this  would  compromise  the  ability  of  the 
OTS  to  complete  investigations  and  to  detect 
and  apprehend  violators  of  applicable  laws 
in  that  individuals  would  thus  be  able  (1)  to 
take  steps  to' avoid  detection,  (2)  to  inform 
co-conspirators  of  the  fact  that  an 
investigation  is  being  conducted,  (3)  to  learn 
the  nature  of  the  investigation  to  which  they 
are  being  subjected.  (4)  to  learn  the  type  of 
surveillance  being  utilized,  (5)  to  learn 
whether  they  are  suspects  or  identified  law 
violators,  (6)  to  continue  or  resume  their 
illegal  conduct  without  fear  of  detection 
upon  learning  that  they  are  not  in  a  particular 
system  of  records,  and  (7)  to  destroy  evidence 
needed  to  prove  a  violation. 

(b)  5  U.S.C.  552a  (d)(1),  (e)(4)(H)  and  (f)  (2), 
(3)  and  (5)  enable  individuals  to  gain  access 
to  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
compromise  its  ability  to  complete  or 
continue  administrative  investigations  and  to 
detect  and  apprehend  violators  of  applicable 
laws.  Permitting  access  to  records  contained 
in  the  above-listed  systems  of  records  would 
provide  individuals  with  significant 
information  concerning  the  nature  of  the 
investigation,  and  this  could  enable  them  to 
avoid  detection  or  apprehension  in  the 
following  ways:  (1)  By  discovering  the 
collection  of  facts  which  would  form  the 
basis  of  an  enforcement  action,  and  (2)  by 
enabling  them  to  destroy  evidence  of 
wrongful  conduct  which  would  form  the 
basis  of  an  enforcement  action.  Granting 
access  to  on-going  or  closed  investigative 
files  would  also  reveal  investigative 
techniques  and  procedures,  the  knowledge  of 
which  could  enable  individuals  planning 
illegal  activity  to  structure  their  future 
operations  in  such  a  way  as  to  avoid 
detection  or  apprehension,  thereby 
neutralizing  established  investigative 
techniques  and  procedures.  Further,  granting 
access  to  investigative  files  and  records  could 
disclose  the  identities  of  confidential  sources 
and  other  informers  and  the  nature  of  the 
information  which  they  supplied,  thereby 
exposing  them  to  [wssible  reprisals  for 
having  provided  information  related  to  the 
activities  of  those  individuals  who  are 
subjects  of  the  investigative  files  and  records: 
confidential  sources  and  other  informers 
might  refuse  to  provide  investigators  with 
valuable  information  if  they  could  not  be 
secure  in  the  knowledge  that  their  identities 
would  not  be  revealed  through  disclosure  of 
either  their  names  or  the  nature  of  the 
information  they  supplied,  and  this  would 
seriously  impair  the  ability  of  the  OTS  to 
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carry  out  its  mandate  to  enforce  the 
applicable  laws.  Additionally,  providing 
access  to  records  contained  in  the  above- 
listed  systems  of  records  could  reveal  the 
identities  of  individuals  who  compiled 
information  regarding  illegal  activities, 
thereby  exposing  them  to  possible  reprisals. 

(c)  5  U.S.Q  552a(d)  (2).  (3)  and  (4). 
(e)(4)(H)  and  (f)(4).  which  are  dependent 
upon  access  having  been  granted  to  records 
pursuant  to  the  provisions  cited  in  paragraph 
(b)  above,  enable  individuals  to  contest  (seek 
amendment  to)  the  content  of  records 
contained  in  a  system  of  records  and  require 
an  agency  to  note  an  amended  record  and  to 

S>rovide  a  copy  of  an  individual's  statement 
of  disagreement  with  the  agency's  refusal  to 
amend  a  record)  to  persons  or  other  agencies 
to  whom  the  record  has  been  disclosed.  The 
OTS  believes  that  the  reasons  set  forth  in 
paragraph  (b)  above  are  equally  aoplicable  to 
this  subparagraph  and.  accordingly,  those 
reasons  are  hereby  incoiporated  herein  by 
reference. 

(d)  5  U.S.C.  552a(c)(3)  reauires  that  an 
agency  make  accountings  of  disclosures  of 
records  available  to  individuals  named  in  the 
records  at  their  request,  such  accountings 
must  state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the  name  and 
address  of  the  recipient.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would  impair 
the  ability  of  other  law  enforcement  agencies 
to  make  effective  use  of  information  provided 
by  the  OTS  in  connection  with  the 
investigation,  detection  and  apprehension  of 
violators  of  the  laws  enforced  by  those  other 
law  enforcement  agencies.  Making 
accountings  of  disclosure  available  to 
violators  would  alert  those  individuals  to  the 
fact  that  another  agency  is  conducting  an 
investigation  into  their  activities,  and  this 
could  reveal  the  nature  and  purjjose  of  that 
investigation,  and  the  dates  on  which  that 
investigation  was  active.  Violators  possessing 
such  knowledge  would  thereby  be  able  to 
take  appropriate  measures  to  avoid  detection 
or  other  apprehension  by  altering  their 
operations,  or  by  destroying  or  concealing 
evidence  which  would  form  the  basis  of  an 
enforcement  action.  In  addition,  providing 
violators  with  accountings  of  disclosure 
would  inform  those  individuals  of  general 
information,  and  alert  them  that  the  OTS  has 
information  regarding  their  activities;  this,  in 
turn,  would  afford  those  individuals  a  better 
opportunity  to  take  appropriate  steps  to 
avoid  detection  or  apprehension. 

(e)  5  U.S.C.  552a(c)(4)  requires  that  an 
agency  inform  any  person  or  other  agency 
about  any  correction  or  notation  of  dispute 
made  by  the  agency  in  accordance  with  5 
U.S.C.  552(d)  of  any  record  that  has  been 
disclosed  to  the  person  or  agency  if  an 
accounting  of  the  record  was  made.  Since 
this  provision  is  dependent  on  an 
individual's  having  been  provided  an 
opportunity  to  contest  (seek  amendment  to) 
records  pertaining  to  him,  and  since  the 
above-listed  systems  of  records  are  proposed 
to  be  exempted  from  those  provisions  of  5 
U.S.C.  552a  relating  to  amendments  of 
records  as  indicated  in  paragraph  (c)  above, 
the  OTS  believes  that  this  provision  should 
not  be  applicable  to  the  above-listed  systems 
of  records. 


(f)  5  U.S.C  552a(e)(4)(l)  requires  that  an 
agency  publish  a  public  notice  listing  the 
categories  of  sources  for  information 
contained  in  a  system  of  records.  The  OTS 
believes  that  application  of  this  provision  to 
the  above-listed  systems  of  records  could 
compromise  its  ability  to  conduct 
investigations  and  to  identify,  detect  and 
apprehend  violators  of  the  applicable  laws 
for  the  reasons  that  revealing  sources  for 
information  could  (1)  disclose  investigative 
techniques  and  procedures,  (2)  result  in 
possible  reprisal  directed  to  informers  by  the 
subject  under  investigation,  and  (3)  result  in 
the  refusal  of  informers  to  give  information 
or  to  be  candid  with  investigators  because  of 
the  knowledge  that  their  identities  as  sources 
might  be  disclosed. 

(g)  5  U.S.C.  552a(e){l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive  order. 
The  term  "maintain  "  as  defined  in  5  U.S.C 
552a(a)(3)  includes  "collect"  and 
"disseminate."  At  the  time  that  information 
is  collected"by  the  OTS,  there  is  often 
insufficient  time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  OTS;  in  many 
cases  information  collected  may  not  be 
immediately  susceptible  to  a  determination 
whether  the  information  is  relevant  and 
necessary,  particularly  in  the  early  stages  of 
an  investigation,  and  in  many  cases 
information  which  initially  appears  to  be 
irrelevant  and  unnecessary  may,  uf)on  further 
evaluation  or  upon  continuation  of  the 
investigation,  prove  to  have  particular 
relevance  to  an  enforcement  program  of  OTS. 
Further,  not  all  violations  of  law  discovered 
during  an  OTS  administrative  investigation 
fall  within  the  investigative  jurisdiction  of 
OTS;  in  order  to  promote  effective  law 
enforcement.  OTS  is  often  required  to 
disseminate  information  pertaining  to  such 
violations  to  other  law  enforcement  agencies 
which  have  jurisdiction  over  the  offense  to 
which  the  information  relates.  The  OTS 
should  not  be  placed  in  a  position  of  having 
to  ignore  information  relating  to  violations  of 
law  not  within  its  jurisdiction  where  that 
information  comes  to  the  attention  of  the 
OTS  through  the  conduct  of  a  lawful  OTS 
investigation.  The  OTS  therefore  believes 
that  it  is  appropriate  to  exempt  the  above- 
listed  systems  of  records  from  the  provisions 
of5U.S.C.552a(e)(l). 

(h)  5  U.S.C.  552a(e)(2)  requires  that  an 
agency  collect  information  to  the  greatest 
extent  practicable  directly  from  the  subject 
individual  when  the  information  may  result 
in  adverse  determinations  about  an 
individual's  rights,  benefits,  and  privileges 
under  Federal  programs.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would  impair 
the  ability  of  OTS  to  conduct  investigations 
and  to  identify,  detect  and  apprehend 
violators  of  applicable  laws  for  the  following 
reasons:  (1)  Most  information  collected  about 
an  individual  under  investigation  is  obtained 
from  third  parties  such  as  witnesses  and 
informers,  and  it  is  usually  not  feasible  to 
rely  upon  the  target  of  the  investigation  as  a 


source  for  information  regarding  his 
activities.  (2)  an  attempt  to  obtain 
information  from  an  individual  regarding  an 
investigation  will  often  alert  the  individual  to 
the  existence  of  such  an  investigation, 
thereby  affording  him  an  opportunity  to 
conceal  his  activities  so  as  to  avoid 
apprehension,  (3)  in  certain  instances 
individuals  are  not  required  to  supply 
information  to  investigators  as  a  matter  of 
legal  duty,  and  (4)  during  investigations  it  is 
often  a  matter  of  sound  investigative 
procedures  to  obtain  information  from  a 
variety  of  sources  in  order  to  verify 
information  already  obtained. 

(i)  5  U.S.C.  552a{e)(3)  requires  that  an 
agency  inform  each  individual  whom  it  asks 
to  supply  information,  on  the  form  which  it 
uses  to  collect  the  information  or  on  a 
separate  form  that  can  be  retained  by  the 
individual,  of  the  authority  which  authorizes 
the  solicitation  of  the  information  and 
whether  disclosure  of  such  information  is 
mandatory  or  voluntary;  the  principal 
purposes  for  which  the  information  is 
intended  to  be  used;  the  routine  uses  which 
may  be  made  of  the  information;  and  the 
effects  on  the  individual  of  not  providing  all 
or  part  Of  the  requested  information.  The 
OTS  believes  that  the  above-listed  systems  of 
records  should  be  exempted  from  this 
provision  in  order  to  avoid  adverse  effects  on 
its  ability  to  identify,  detect  and  apprehend 
violators  of  applicable  laws.  In  many  cases, 
information  is  obtained  from  confidential 
sources  and  other  individuals  under 
circumstances  where  it  is  necessary  that  the 
true  purpose  of  their  actions  be  kept  secret 
so  as  to  not  let  it  be  known  by  the  target  of 
the  investigation  or  his  associates  that  an 
investigation  is  in  progress.  In  many  cases, 
individuals  for  personal  reasons  would  feel 
inhibited  in  talking  to  a  person  representing 
a  law  enforcement  agency  but  would  be 
willing  to  talk  to  a  confidential  source  or  to 
an  individual  whom  them  believed  was  not 
involved  in  enforcement  activity.  In  addition, 
providing  information  from  this  system, 
including  written  evidence  of  the  identity  of 
the  source,  as  required  by  this  provision, 
could  increase  the  likelihood  that  the  source 
of  information  would  be  the  subject  of 
retaliatory  action  by  the  target  of  the 
investigation.  Further,  application  of  this 
provision  could  result  in  an  unwarranted 
invasion  of  the  personal  privacy  of  the  target 
of  the  investigation,  particularly  where 
further  investigation  would  result  in  a 
finding  that  he  was  not  involved  in  unlawful 
activity. 

(j)  5  U.S.C.  552a(e)(5)  requires  that  an 
agency  maintain  all  records  used  by  the 
agency  in  making  any  determination  about 
any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as  is 
reasonably  necessary  to  assure  fairness  to  the 
individual  in  the  determination.  Since  5 
U.S.C.  552a{a)(3)  defines  "maintain"  to 
include  "collect"  and  "disseminate, " 
application  of  this  provision  to  the  above- 
listed  systems  of  records  would  hinder  the 
initial  collection  of  any  information  which 
could  not,  at  the  moment  of  collection,  be 
determined  to  be  accurate,  relevant,  timely 
and  complete.  Similarly,  application  of  this 
provision  would  seriously  restrict  the 
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necessary  flow  of  information  from  the  OTS 
to  other  law  enforcement  agencies  where  an 
OTS  investigation  revealed  information 
pertaining  to  a  violation  of  law  whjch  was 
under  the  investigative  jurisdiction  of 
another  agency.  In  collecting  information 
during  the  course  of  an  administrative 
investigation,  it  is  not  possible  or  feasible  to 
determine  accuracy,  relevance,  timeliness  or 
completeness  prior  to  collection  of  the 
information;  in  disseminating  information  to 
other  law  enforcement  agencies  it  is  often  not 
possible  to  determine  accuracy,  relevance, 
timeliness  or  completeness  prior  to 
dissemination  because  the  disseminating 
agency  may  not  have  the  expertise  with 
which  to  make  such  determinations.  Further, 
information  which  may  initially  appear 
inaccurate,  irrelevant,  untimely  or 
incomplete  may,  when  gathered,  grouped, 
and  evaluated  with  other  available 
information,  become  more  pertinent  as  an 
investigation  progresses.  The  OTS  therefore 
believes  that  it  is  appropriate  to  exempt  the 
above-listed  systems  of  records  from  the 
provisions  of  5  U.S.C.  552a(e)(5). 

(k)  5  U.S.C.  552a(e)(8)  requires  that  an 
agency  make  reasonable  efforts  to  serve 
notice  on  an  individual  when  any  record  on 
the  individual  is  made  available  to  any 
person  under  compulsory  legal  process  when 
such  process  becomes  a  matter  of  public 
record.  The  OTS  believes  that  the  above- 
listed  systems  of  records  should  be  exempt 
from  this  provision  in  order  to  avoid 
revealing  investigative  techniques  and 
procedures  outlined  in  those  records  and  in 
order  to  prevent  revelation  of  the  existence 
of  an  on-going  investigation  where  there  is  a 
need  to  keep  the  existence  of  the 
investigation  secret. 

(1)  5  U.S.C  552a(g)  provides  civil  remedies 
to  an  individual  for  an  agency  refusal  to 
amend  a  record  or  to  make  a  review  of  a 
request  for  amendment,  for  an  agency  refusal 
to  grant  access  to  a  record,  for  an  agency 
failure  to  maintain  accurate,  relevant,  timely 
and  complete  records  which  are  used  to 
make  a  determination  which  is  adverse  to  the 
individual,  and  for  an  agency  failure  to 
comply  with  any  other  provision  of  5  U.S.C. 
552a  in  such  a  way  as  to  have  an  adverse 
effect  on  an  individual.  The  OTS  believes 
that  the  above-listed  systems  of  records 
should  be  exempted  from  this  provision  to 
the  extent  that  the  civil  remedies  provided 
therein  may  be  related  to  provisions  of  5 
U.S.C.  552a  from  which  the  above-listed 
systems  of  records  are  proposed  to  be 
exempt.  Since  the  provisions  of  5  U.S.C.  552a 
enumerated  in  paragraph  (a)  through  (k) 
above  proposed  to  be  inapplicable  to  the 
above-listed  systems  of  records  for  the 
reasons  stated  therein,  there  should  be  no 
corresponding  civil  remedies  for  failure  to 
comply  with  the  requirements  of  those 
provisions  to  which  the  exemption  is 
proposed  to  apply.  Further,  the  OTS  believes 
that  the  application  of  this  provision  to  the 
above-listed  systems  of-records  would 
adversely  affect  its  ability  to  conduct 
investigations  by  exposing  to  civil  court 
actions  every  stage  of  the  investigative 
process  in  which  information  is  compiled  or 
used  in  order  to  identify,  detect,  apprehend 
and  otherwise  investigate  persons  suspected 


or  known  to  be  engaged  in  conduct  in 
violation  of  applicable  laws. 

b.  Specific  exemptions  under  5  U.S.C. 
552a(H(2).  Pursuant  to  the  provisions  of  5 
U.S.C.  552a(k)(2).  the  Office  of  Thrift 
Supervision,  hereby  exempts  certain  systems 
of  records,  maintained  by  the  Office  of  Thrift 
Supervision.  ftt)m  the  provisions  of  5  U.S.C. 
552a  (c)(3).  (d)(1),  (2),  (3)  and  (4),  (e)(1)  and 
(4)(G),  (H),  and  (I)  and  (f). 

1.  Exempt  systems.  The  following  systems 
of  records,  which  contain  information  of  the 
type  described  in  5  U.S.C.  552a(k)(2).  shall  be 
exempt  from  the  provisions  of  5  U.S.C.  552a 
listed  in  paragraph  b.  above  except  as 
otherwise  indicated  below  and  in  the  general 
notice  of  the  existence  and  character  of 
systems  of  records  which  appears  elsewhere 
in  the  Federal  Register: 

.001 — Confidential  Individual  Information 

System 
.004— Criminal  Referral  Database 

2.  Reasons  for  exemptions,  (a)  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1)  enable  individuals  to 
be  notified  whether  a  system  of  records 
contains  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
(to  those  of  the  above-listed  systems  of 
records  for  which  no  notification  procedures 
have  been  provided  in  the  general  notice  of 
the  existence  and  character  of  systems  of 
records  which  appears  elsewhere  in  the 
Federal  Register)  would  impair  the  ability  of 
the  OTS  to  successfully  complete 
investigations  and  inquiries  of  suspected 
violators  of  laws  and  regulations  under  its 
jurisdiction.  In  many  cases  investigations  and 
inquiries  into  violations  of  laws  and 
regulations  involve  complex  and  continuing 
patterns  of  behavior.  Individuals,  if  informed 
that  they  have  been  identified  as  suspected 
violators  of  laws  and  regulations,  would  have 
an  opportunity  to  take  measures  to  prevent 
detection  of  illegal  action  so  as  to  avoid 
prosecution  or  the  imposition  of  civil 
sanctions.  They  would  also  be  able  to  learn 
the  nature  and  location  of  the  investigation 
and  the  type  of  inquiry  being  made,  and  they 
would  be  able  to  transmit  this  knowledge  to 
co-conspirators.  Finally,  violators  might  be 
given  the  opportunity  to  destroy  evidence 
needed  to  prove  the  violation  under 
investigation  or  inquiry. 

(b)  5  U.S.C  552a  (d)(1).  (e)(4)(H)  and  (f)f2), 
(3)  and  (5)  enable  individuals  to  gain  access 
to  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
impair  its  ability  to  complete  or  continue 
investigations  and  inquiries  and  to  detect  and 
apprehend  violators  of  the  applicable  laws. 
Permitting  access  to  records  contained  in  the 
above-listed  systems  of  records  would 
provide  violators  with  significant 
information  concerning  the  nature  of  the 
investigation  or  inquiry.  Knowledge  of  the 
facts  developed  during  an  investigation  or 
inquiry  would  enable  violators  of  laws  and 
regulations  to  leam^the  extent  to  which  the 
investigation  or  inquiry  has  progressed,  and 
this  could  provide  them  with  an  opportunity 
to  destroy  evidence  that  would  form  the  basis 
for  the  imposition  of  civil  sanctions.  In 
addition,  knowledge  gained  through  access  to 
investigatory  material  could  alert  a  violator  to 
the  need  to  temporarily  postpone 


commission  of  the  violation  or  to  change  the 
intended  point  where  the  violation  is  to  be 
committed  so  as  to  avoid  detection  or 
apprehension.  Further,  access  to 
investigatory  material  would  disclose 
investigative  techniques  and  procedures 
which,  if  known,  could  enable  violators  to 
structure  their  foture  operations  in  such  a 
way  as  to  avoid  detection  or  apprehension, 
thereby  neutralizing  investigators' 
established  and  effective  investigative  tools 
and  procedures.  In  addition,  investigatory 
material  may  contain  the  identity  of 
confidential  sources  who  would  not  want 
their  identities  to  be  disclosed  for  reasons  of 
personal  privacy  or  for  fear  of  reprisal  at  the 
hands  of  the  individual  about  whom  they 
supplied  information.  In  some  cases  mere 
disclosure  of  the  information  provided  by  a 
source  would  reveal  the  identity  of  the 
source  either  through  the  process  of 
eliminatior  or  by  virtue  of  the  nature  of  the 
information  supplied.  If  sources  could  not  be 
assured  that  their  identities  (as  sources  for 
information)  would  remain  confidential,  they 
would  be  very  reluctant  in  the  future  to 
provide  information  pertaining  to  violations 
of  laws  and  regulations,  and  this  would 
seriously  compromise  the  ability  of  the  OTS 
to  carry  out  its  mission.  Further,  application 
of  5  U.S.C  552a  (d)(1).  (e)(4)(H)  and  (0(2).  (3) 
and  (5)  to  the  above-listed  systems  of  records 
would  make  available  attorney's  work 
product  and  other  documents  which  contain 
evaluations,  recommendations,  and 
discussions  of  ongoing  legal  proceedings;  the 
availability  of  such  documents  could  have  a 
chilling  effect  on  the  free  flow  of  information 
and  ideas  within  the  OTS  which  is  vital  to 
the  agency's  predecisional  deliberative 
process,  could  seriously  prejudice  the 
agency's  or  the  Government's  position  in 
litigation,  and  could  result  in  the  disclosure 
of  investigatory  material  which  should  not  be 
disclosed  for  the  reasons  stated  above.  It  is 
the  belief  of  the  OTS  that  due  process  will 
assure  that  individuals  have  a  reasonable 
opportunity  to  learn  of  the  existence  of.  and 
to  challenge,  investigatory  records  and 
related  materials  which  are  to  be  used  in 
legal  proceedings. 

(c)  5  U.S.C.  552a(d)  (2),  (3)  and  (4), 
(e)(4)(H)  and  (f)(4).  which  are  dependent 
upon  access  having  been  granted  to  records 
pursuant  to  the  provisions  cited  in 
subparagraph  (b)  above,  enable  individuals  to 
contest  (seek  amendment  to)  the  content  of 
records  contained  in  a  system  of  records  and 
require  an  agency  to  note  an  amended  record 
and  to  provide  a  copy  of  an  individual's 
statement  (of  disagreement  with  the  agency's 
refusal  to  amend  a  record)  to  jjersons  or  other 
agencies  to  whom  the  record  has  been 
disclosed.  The  OTS  believes  that  the  reasons 
set  forth  in  subparagraph  (b)  atx>ve  are 
equally  applicable  to  this  subparagraph,  and, 
accordingly,  those  reasons  are  hereby 
incorporated  herein  by  reference. 

(d)  5  U.S.C  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures  of 
records  available  to  individuals  named  in  the 
records  at  their  request;  such  accountings 
must  state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the  name  and 
address  of  the  recipient.  The  OTS  believes 
that  application  of  this  provision  to  the 
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above-listed  systems  of  records  would  impair 
the  ability  of  the  OTS  and  other  law 
enforcement  agencies  to  conduct 
investigations  and  inquiries  into  violations 
under  5ieir  respective  jurisdictions.  Making 
accountings  available  to  violators  would  alert 
those  individuals  to  the  fact  that  the  OTS  or 
another  law  enforcement  authority  is 
conducting  an  investigation  or  inquiry  into 
their  activities,  and  such  accountings  could 
reveal  the  geographic  location  of  the 
investigation  or  inquiry,  the  nature  and 
purpose  of  the  investigation  or  inquiry  and 
the  nature  of  the  information  disclosed,  and 
dates  on  which  that  investigation  or  inquiry 
was  active.  Violators  possessing  such 
knowledge  would  thereby  be  able  to  take 
appropriate  measures  to  avoid  detection  or 
apprehension  by  altering  their  operations, 
transferring  their  activities  to  other  locations 
or  destroying  or  concealing  evidence  which 
would  form  the  basis  for  prosecution  or  the 
imposition  of  civil  sanctions. 

(e)  5  U.S.C.  552a(e)(l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive  order. 
The  term  "maintain"  as  defined  in  5  U.S.C 
552a(a)(3)  includes  "collect"  and 
"disseminate."  At  the  time  that  information 
is  collected  by  the  OTS  there  is  often 
insufficient  time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  OTS;  in  many 
cases  information  collection  may  not  be 
immediately  susceptible  to  a  determination 
of  whether  the  information  is  relevant  and 
necessary,  particularly  in  the  early  stages  of 
investigation  or  inquiry;  and  in  many  cases 
information  which  initially  appears  to  be 
irrelevant  and  unnecessary  may.  upon  further 
evaluation  or  upon  continuation  of  the 
investigation  or  inquiry,  prove  to  have 
particular  relevance  to  an  enforcement 
program  of  the  OTS.  Further,  not  all 
violations  of  law  uncovered  during  an  OTS 
investigation  or  inquiry  fall  within  the 
jurisdiction  of  the  OTS;  in  order  to  promote 
effective  law  enforcement  it  often  becomes 
necessary  and  desirable  to  disseminate 
information  pertaining  to  such  violations  to 
other  law  enforcement  agencies  which  have 
jurisdiction  over  the  offense  to  which  the 
information  relates.  The  OTS  should  not  be 
placed  in  a  position  of  having  to  ignore 
information  relating  to  violations  of  law  not 
within  its  jurisdiction  where  that  information 
comes  to  the  attention  of  the  OTS  through  the 
conduct  of  a  lawful  OTS  investigation  or 
inquiry.  The  OTS  therefore  believes  that  it  is 
appropriate  to  exempt  the  above-listed 
systems  of  records  from  provisions  of  5 
U.S.C.  552a(eHl). 

Dated:  December  15, 1994. 
Jonathan  L.  Fiechter, 
Acting  Director. 

Dated:  March  6, 1995. 

Alex  Rodriguez. 

Deputy  Assistant  Secretary  (Administration). 
|FR  Doc.  95-7342  Filed  3-24-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  162 

[CQD<»-»5-002] 
RIN2115-nAF04 

Amendment  to  Inland  Waterways 
Navigation  Regulations  Establishing 
Speed  Limits  on  Connecting  Waters 
From  Lake  Huron  to  Lake  Erie 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  proposes  to 
amend  the  speed  limits  for  vessels,  less 
than  100  gross  tons,  operating  in  the 
nondisplacement  mode  on  connecting 
waters  from  Lake  Huron  to  Lake  Erie. 
The  normal  speed  limits  in  this  area  are 
determined  in  large  part  by  concerns 
about  wake  damage.  However,  lesser 
wakes  are  created  by  nondisplacement 
vessels  and  it  appears  that  the  normal 
speed  limits  unnecessarily  impede  their 
passage.  The  Coast  Guard  allowed 
nondisplacement  vessels  to  operate  at 
higher  speeds  under  similar  conditions 
during  two  temporary  test  periods  from 
April  1.  1993  to  November  30,  1994, 
with  satisfactory  results.  The  Coast 
Guard  invites  public  comment  on  this 
proposed  regulation. 
DATES:  Comments  must  be  received  on 
or  before  May  26,  1995. 
ADDRESSES:  Comments  and  supporting 
materials  should  be  mailed  or  delivered 
to  Lieutenant  Katherine  E.  Weathers, 
Assistant  Chief.  Port  and  Environmental 
Safety  Branch,  Ninth  Coast  Guard 
District.  Room  2069. 1240  E.  Ninth 
street,  Cleveland,  Ohio,  44199-2060. 
Please  reference  the  name  of  the 
proposal  and  the  docket  number  in  the 
heading  above.  If  you  wish  receipt  of 
your  mailed  comment  to  be 
acknowledged,  please  include  a 
stamped  self-addressed  envelope  or 
postcard  for  that  purpose.  Comments 
and  materials  received  will  be  available 
for  public  inspection  at  the  above 
location  from  9:00  a.m.  to  3:00  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Katherine  E.  Weathers, 
Assistant  Chief,  Port  and  Environmental 
Safety  Branch,  Ninth  Coast  Guard 
District,  Room  2069.  1240  E.  Ninth 
Street.  Cleveland.  Ohio.  44199-2060, 
(216) 522-3994. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  comments 


which  may  consist  of  data,  views, 
arguments,  or  proposals  for 
amendments  to  the  proposed 
regulations.  The  Coast  Guard  does  not 
currently  plan  to  have  a  public  hearing, 
however,  consideration  will  be  given  to 
holding  a  public  hearing  if  it  is 
requested.  Such  a  request  should 
indicate  how  a  public  hearing  would 
contribute  substantial  information  or 
views  which  cannot  be  received  in 
written  form.  If  it  appears  that  a  public 
hearing  would  contribute  to  this 
rulemaking,  the  Coast  Guard  will 
announce  such  a  hearing  by  a  later 
notice  in  the  Federal  Register.  The 
Coast  Guard  will  consider  all  comments 
received  before  the  closing  date 
indicated  above,  and  may  amend  or 
revoke  this  proposal  in  response  to  such 
comments. 

Background  and  Purpose 

Current  regulations  in  33  CFR  162.138 
which  apply  to  connecting  waters  from 
Lake  Huron  to  Lake  Erie  set  the 
maximum  speed  for  vessels  20  meters  or 
more  in  length  at  limits  ranging  from  4 
to  12  statute  miles  per  hour  in  various 
areas.  One  of  the  primary  purposes  of 
these  speed  regulations  is  to  limit  wake 
damage,  but  they  were  not  written  to 
account  for  the  substantially  lesser 
wake-generating  characteristics  of 
nondisplacement  vessels.  In  fact,  certain 
vessels  designed  for  nondisplacement 
operation  which  have  conducted  test 
operations  in  the  waterway  would 
generate  larger  wakes  at  the  lower  speed 
now  required  because  they  would  be 
forced  to  operate  in  a  displacement 
mode.  Also,  the  vessels  which  have 
conducted  test  operations  in  the 
waterway  operate  in  a  nondisplacement 
mode  by  means  of  a  planing  action  on 
a  catamaran  hull,  thus  obtaining  a 
hydrodynamic  lift  without  use  of 
projecting  foils,  and  have  demonstrated 
their  suitability  for  safe  operation  in 
confined  and  relatively  shallow  areas. 
During  the  1993  and  1994  navigation 
season,  the  Commander  of  the  Ninth 
Coast  Guard  District  temporarily 
amended  33  CFR  162.138  in  order  to 
allow  trial  runs  of  these 
nondisplacement  vessels  (33  CFR 
162.T139,  58  FR  17526,  April  5. 1993 
and  59  FR  16563  April  7,  1994).  A 
corresponding  exemption  was  granted 
by  the  Central  Region  of  the  Canadian 
Coast  Guard,  which  has  authority  over 
the  Canadian  waters  in  the  same  area. 
The  two  year  trial  period  has  proven 
successful  and  the  Coast  Guard  has 
therefore  determined  that  there  should 
now  be  a  permanent  amendment  to  the 
regulations  in  order  to  prevent  an 
unnecessary  restriction  on  the  operation 
of  such  vessels.  The  trial  period  allowed 


nondisplacement  vessels  less  than  100 
gross  tons  to  operate  in  the 
nondisplacement  mode  at  speeds  of  not 
more  than  40  statute  miles  per  hour. 
During  the  1993  trial  period,  one 
complaint  was  received  alleging 
excessive  wake.  Upon  investigation,  it 
appeared  that  the  vessel  gave  the 
impression  of  creating  an  excessive 
wake  because  of  its  relatively  high  rate 
of  speed  during  a  sharp  turn.  The  Coast 
Guard  was  unable  to  determine  if  in  fact 
an  excessive  wake  was  generated  in  that 
one  case.  There  was  no  damage,  and  the 
operator  agreed  to  modify  similar 
maneuvers  in  the  future  in  order  to 
avoid  any  problem.  No  subsequent 
complaints  of  any  kind  were  received  by 
the  Canadian  Coast  Guard  or  the  U.S. 
Coast  Guard.  During  the  1994  trial 
period,  there  were  no  complaints 
received  by  either  the  Canadian  Coast 
Guard  or  the  U.S.  Coast  Guard.  It  should 
be  noted  that  this  proposed  amendment 
to  the  speed  regulations  for 
nondisplacement  vessels  does  not  in 
any  way  excuse  the  general  obligation  to 
exercise  good  seamanship  when 
maneuvering  in  close  quarters  or  the 
responsibility  for  damage  which  might 
be  caused  by  a  wake  which  is  excessive 
in  a  location  close  to  other  vessels  or 
shore  structures. 

Therefore,  based  on  this  successful 
trial  period,  and  the  concurrence  from 
the  Director  General  of  the  Canadian 
Coast  Guard  Central  Region,  the  U.S. 
Coast  Guard  is  now  proposing  a 
permanent  change  to  the  speed 
regulations. 

The  Coast  Guard  is  setting  an  upper 
limit  of  40  statute  miles  per  hour  for 
nondisplacement  vessels  20  meters  or 
more  in  length  but  less  than  100  gross 
tons,  and  is  allowing  such 
nondisplacement  vessels  to  overtake 
other  vessels  when  otherwise  safe.  All 
other  navigational  regulations  will 
remain  in  force,  and  the  use  of  this 
special  rule  for  nondisplacement  vessels 
is  subject  to  the  prior  approval  of  the 
Captain  of  the  Port  in  order  to  insure 
that  the  special  rule  is  only  used  by 
vessels  which  are  of  suitable  design  and 
which  are  in  fact  operated  safely  in  this 
waterway. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Katherine  E.  Weathers.  Assistant  Chief 
of  the  Port  and  Environmental  Safety 
Branch,  and  Commander  M.  Eric 
Reeves,  Chief  of  the  Port  and 
Environmental  Safety  Branch. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 


and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  it  is 
categorically  excluded  from  further 
environmental  documentation,  and  has 
so  certified  in  the  docket  file. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  regulation  is  not  intended  to 
preempt  any  state  or  local  regulation 
which  may  also  be  applicable  to  vessels 
operating  in  the  nondisplacement  mode. 


Regulatory  Evaluation 

This  regulation  is  considered  to  be 
nonsignificant  under  Executive  Order 
12866  on  Regulatory  Planning  and 
Review  and  nonsignificant  under 
Department  of  Transportation  regulatory 
pohcies  and  procedures  (44  FR  11034  of 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  is 
unnecessary. 

Small  Entities 

The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Since  the  impact  of  this 
regulation  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  effect  of 
this  regulation  is  to  ease  what  has  now 
been  determined  to  be  an  unnecessarily 
restrictive  regulation  as  applied  to  one 
business  developing  the  use  of 
nondisplacement  vessels  in  the  area. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  162 

Inland  waterways.  Navigation. 

Regulations 

In  consideration  of  the  foregoing  the 
Coast  Guard  proposes  to  amend  Part  162 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  162— {AMENDED] 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 


2.  In  §  162.134.  paragraph  (f)  is  added 
to  read  as  follows: 

§  162.134    Connecting  waters  from  Lake 
Huron  to  Lake  Erie;  traffic  rules. 

*         •         »         »         • 

(f)  The  prohibitions  in  this  section  on 
overtaking  in  certain  areas  do  not  apply 
to  vessels  operating  in  the 
nondisplacement  mode.  In  this  section, 
"nondisplacement  mode"  means  a 
mode  of  operation  in  which  the  vessel 
is  supported  by  hydrodynamic  forces, 
rather  than  displacement  of  its  weight  in 
the  water,  to  an  extent  such  that  the 
wake  would  otherwise  be  generated  by 
the  vessel  is  significantly  reduced. 

3.  Section  162.138  is  revised  to  read 
as  follows: 

§  1 62. 1 38    Connecting  waters  from  Lake 

Huron  to  Lake  Erie;  speed  rules, 
(a)  (1)  Maximum  speed  limit  for 

vessels  in  normal  displacement  mode. 

Except  when  required  for  the  safety  of 

the  vessel  or  any  other  vessel,  vessels  of 

20  meters  or  more  in  length  operating  in 

normal  displacement  mode  shall 

proceed  at  a  speed  not  greater  than— 
(i)  12  statute  miles  per  hour  (10.4 

knots)  between  Fort  Gratiot  Light  and 

St.  Clair  Flats  Canal  Light  2; 
(ii)  12  statute  miles  per  hour  (10.4 

knots)  between  Peche  Island  Light  and 

Detroit  River  Light;  and 
(iii)  4  statute  miles  per  hour  (3.5 

knots)  in  the  River  Rouge. 
(2)  The  maximum  speed  limit  is  5.8 

statute  miles  per  hour  (5  knots)  in  the 

navigable  channel  south  of  Peche  Island 

(under  Canadian  jurisdiction). 

(b)  Maximum  speed  limit  for  vessels 
operating  in  nondisplacement  mode.) 
Except  when  required  for  the  safety  of 
the  vessel  or  any  other  vessel,  vessels  20 
meters  or  more  in  length  but  under  100 
gross  tons  operating  in  the 
nondisplacement  mode  and  meeting  the 
requirements  set  out  in  paragraph  (c)  of 
this  section,  may  operate  at  a  speed  not 
exceeding  40  miles  per  hour  (34.8 
knots) — 

(1)  During  daylight  hours  (sunrise  to 
sunset), 

(2)  When  conditions  otherwise  safely 
allow,  and  ' 

(3)  When  approval  has  been  granted 
by  the  Coast  Guard  Captain  of  the  Port, 
Dietroit  or  Commander  of  the  Ninth 
Coast  Guard  District  prior  to  each  transit 
of  the  area.  In  this  section, 
"nondisplacement  mode"  means  a 
mode  of  operation  in  which  the  vessel 

is  supported  by  hydrodynamic  forces, 
rather  than  displacement  of  its  weight  in 
the  water,  to  an  extent  such  that  the 
wake  which  would  otherwise  be 
generated  by  the  vessel  is  significantly 
reduced. 
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(c)  The  Captain  of  the  Port  or  the 
District  Commander  may  deny  approval 
for  operations  under  paragraph  (b)  of 
this  section  if  it  appears  that  the  design 
and  operating  characteristics  of  the 
vessels  in  question  are  not  safe  for  the 
designated  waterways,  or  if  it  appears 
that  operations  under  this  special  rule 
have  become  unsafe  for  any  reason. 

(d)  Temporary  speed  limits.  The 
District  Commander  may  temporarily 
establish  speed  limits  or  temporarily 
amend  existing  speed  limit  regulations 
on  the  waters  described  in  §  162.130(a). 

Dated:  March  1. 1995. 
Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Ninth  District  Guard  District. 
|FR  Doc.  95-7370  Filed  3-24-95;  8:45  ami 
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33  CFR  Part  165 

[CQD01-«5-0261 

RIN2115-AA97 

Safety  Zone:  Brick  Founder's  Day 
Fireworks,  Metedeconk  River,  Brick. 
New  Jersey 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  for  the  Brick 
Founder's  Day  fireworks  display  located 
f.       in  the  Metedeconk  River,  Brick.  New 
Jersey.  The  safety  zone  would  be  in 
effect  on  Saturday  June  3,  1995,  from  8 
p.m.  until  10:30  p.m.,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port,  New  York.  The  proposed  safety 
zone  would  close  all  waters  of  the 
Metedeconk  River  within  a  300  yard 
radius  from  the  center  of  the  fireworks 
platform  located  on  Windward  Beach. 
Brick,  New  Jersey. 

DATES:  Comments  must  be  received  on 
or  before  April  26, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group,  New 
York.  Bldg.  108,  Governors  Island.  New 
York  10004-5096,  or  may  be  delivered 
to  the  Maritime  Planning  Staff.  Bldg. 
108.  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Any  person  wishing  to  visit 
the  office  must  contact  the  Maritime 
Planning  Staff  at  (212)  668-7934  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger. 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Grdup  New  York  (212)  668-7934 


SUPPl-EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
deemed  to  be  unnecessary  and  contrary 
to  the  public  interest.  Any  delay  in 
publishing  a  final  rule  would  effectively 
cancel  this  event.  Cancellation  of  this 
event  would  be  contrary  to  public 
interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl -95-026) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coat  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Maritime  Planning  Staff  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Puqiose 

On  February  23, 1995.  the  Brick 
Township  Chamber  of  Commerce 
submitted  an  Application  for  Approval 
of  Marine  Event  for  a  fireworks  program 
on  Windward  Beach  in  the  Metedeconk 
River.  This  regulation  would  establish  a 
safety  zone  in  the  waters  of  the 
Metedeconk  River  on  June  3.  1995.  from 
8  p.m.  until  10:30  p.m..  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port  New  York.  This  safety  zone 
would  preclude  all  vessels  from 
transiting  the  Metedeconk  River  within 
a  300  yard  radius  of  the  fireworks 
platform  located  on  a  pier  in  the 
approximate  position  40°03'25"N 
latitude  074''06'47"W  longitude  at 
Windward  Beach.  Brick.  New  Jersey.  It 
is  needed  to  protect  mariners  from  the 


hazards  associated  with  fireworks 
exploding  in  the  area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of  the 
Metedeconk  River  to  all  vessel  traffic  on 
June  3,  1995,  h^m  8  p.m.  until  10:30 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port  New 
York.  Although  this  regulation  would 
prevent  traffic  from  transiting  this  area, 
the  effect  of  this  regulation  would  not  be 
significant  for  several  reasons.  Due  to 
the  limited  duration  of  the  event;  the 
late  hour  of  the  event;  that  mariners  can 
transit  to  the  south  of  this  area;  and  the 
extensive,  advance  advisories  that  will 
be  made,  the  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDEDl 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-O26.  is 
added  to  read  as  follows: 

§  165.T01-026    Safety  Zone;  Brick 
Founder's  Day  Fireworks,  Metedeconk 
River,  Brick,  New  Jersey. 

(a)  Location.  All  waters  of  the 
Metedeconk  River  within  a  300  yard 
radius  of  the  fireworks  platform  located 
on  a  pier  in  the  approximate  position 
40°03'25"  N  latitude  074°06'47"  W 
longitude  at  Windward  Beach,  Brick. 
New  Jersey. 

(b)  Effective  period.  This  safety  zone 
is  in  effect  on  June  3,  1995,  from  8  p.m. 
until  10:30  p.m..  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio.  Hashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  March  17  1995. 
J.  Rulkovsky. 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port,  New  York.  Acting. 

IFR  Doc.  95-7369  Filed  3-24-95:  8:45  am) 

BILLING  CODE  4910-14^ 


DEPARTMENT  OF  EDUCATION 


34  CFR  Chapter  VI 

Borrower  Defenses  Regulations 
Negotiated  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Borrower  Defenses  Regulations 
Negotiated  Rulemaking  Advisory 
Committee,  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Borrower  Defenses 
Regulations  Negotiated  Rulemaking 
Advisory  Committee  (Committee).  This 
notice  also  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 

DATES:  April  25  and  26,  1995  from  9 
a.m.  to  5  p.m. 

ADDRESSES:  The  Gaithersburg  Hilton. 
620  Perrv  Parkway,  Gaithersburg.  MD 
20877,  (301)977-8900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicki  Meoli,  Program  Specialist,  Policy 
Development  Division.  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education.  Room  3053. 
ROB-3,  600  Independence  Avenue.  SW, 
Washington,  DC  20202-5400. 
Telephone:  (202)  708-9406.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Borrower  Defenses  Regulations 
Negotiated  Rulemaking  Advisory 
Committee  is  authorized  by  sections 
432.  457,  and  464  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
Committee  is  also  established  in 
accordance  with  the  provisions  of  the 
Negotiated  Rulemaking  Act.  The 
Committee  will  negotiate  regulations  on 
borrower  defenses,  that  is,  which  acts  or 
omissions  of  an  institution  of  higher 
education  a  borrower  may  assert  as  a 
defense  to  repayment  of  a  loan  made 
under  the  William  D.  Ford  Federal 
Direct  Loan  (Direct  Loan)  Program,  the 
Federal  Family  Education  Loan  (FFEL) 


Program,  and  the  Federal  Perkins  Loan 
(Perkins)  Program  and  the  consequences 
of  such  defenses  for  the  institution,  the 
Secretary,  and,  for  FFEL  Program  loans, 
for  the  lender  and  the  guaranty  agency. 
The  Committee  may  also  negotiate 
issues  regarding  whether  administrative 
procedures  should  be  established  to 
adjudicate  whether  a  borrower  has  a 
valid  defense  and  the  effect  the 
adjudication  would  have  on  the  rights 
and  liabilities  of  institutions,  lenders, 
guaranty  agencies,  and  the  Secretary. 

The  meeting  of  the  Committee  is  open 
to  the  public. 

The  proposed  agenda  includes: 

(1)  Welcoming  remarks. 

(2)  Introduction  of  facilitator  and 
participants. 

(3)  Discussion  of  procedural  ground 
rules. 

(4)  General  discussion  of  participants' 
perspectives  on  substantive  is.sues. 

(5)  Development  of  issue  agendas  or 
drafts  for  subsequent  meetings. 
Records  are  kept  of  all  Committee 

proceedings  and  are  available  for  public 
inspection  in  Room  3053,  ROB-3.  7th 
and  D  Streets.  SW,  Washington,  DC. 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Dated:  March  20.  1995. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  95-7389  Filed  3-24-95;  8:45  ami 

BILLING  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-5178-5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  United 
States  Army  Fort  Lewis  Landfill  No.  5 
from  the  National  Priorities  List: 
Request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  10  announces  its 
intent  to  delete  the  United  Slates  Army 
Fort  Lewis  Landfill  No.  5  Site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
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pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  ameqded. 
EPA  and  the  State  of  Washington 
Department  of  Ecology  (Ecology)  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
arc  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  April  26. 
1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mary  Jane  Nearman.  Environmental 
Protection  Agency.  1200  Sixth  Avenue. 
Mail  Stop:  H\V-124.  Seattle. 
Washington  98101. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  which  is  available  for  viewing  at 
the  Fort  Lewis  Landfill  No.  5  site 
information  repositories  at  the  following 
locations: 
Tillicum  Library,  14916  Washington 

Avenue  SW..  Tacoma.  WA  98498. 
Lakewood  Library.  6300  Wildaire  Road, 

Tacoma,  WA  98499. 
Fort  Lewis  Environmental  and  Natural 

Resources  Division.  Attn:  Paula 

Wofford.  Fort  Lewis  WA  98433-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  |aiie  Nearman.  U.S.  EPA  Region 

10.  1200  Sixth  Avenue.  Mail  Stop:  HW- 
124.  Seattle.  Washington  98101.  (206) 
553-6642. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  introduction. 

11.  NPL  Deletion  Criteria. 
HI.  Deletion  Procedures. 

IV  Basis  of  Intended  Site  Deletion. 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  10  announces  its  intent  to 
delete  the  United  States  Army  Fort 
Lewis  Landfill  No.  5  Site  at  the  Fort 
Lewis  Military  Reservation.  Washington 
98433-5000  from  the  National  Priorities 
List  (NPL).  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300.  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
human  health  or  the  environment  and 
maintains  the  NPL  as  a  list  of  these 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP.  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  in 
the  unlikely  event  that  conditions  at  the 
site  warrant  such  actions. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 


days  after  publication  of  this  notice  in 
the  Federal  Register. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  froni  the  NPL. 
Section  111  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Fort  Lewis  Landfill  No.  5 
Site  and  explains  how  the  Site  meets  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

fii)  All  appropriate  response  under 
CERCLA  has  been  implemented,  and  no 
further  action  by  responsible  parties  is 
appropriate,  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure.  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  Site,  the 
selected  remedy  is  protective  of  human 
health  and  the  environment.  Consistent 
with  vSection  XIX  of  the  Fort  Lewis 
Federal  Facility  Agreement,  the 
Department  of  the  Army  will  conduct  a 
five-year  review  of  this  final  remedy.  If 
new  information  becomes  available 
whic:h  indicates  a  need  for  further 
action.  EPA  may  initiate  remedial 
actions.  Whenever  there  is  a  significant 
release  from  a  site  deleted  from  the  NPL. 
the  site  may  be  restored  to  the  NPL 
without  the  application  of  the  Hazard 
Ranking  System. 

III.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
EPA  Region  10  and  the  United  States 
Army  issued  a  Record  of  Decision 
which  documented  that  no  further 
remedial  action  is  necessary  at  Fort 
Lewis  Landfill  No.  5  to  ensure 
protection  of  human  health  and  the 
environment;  (2)  Ecology  concurred 
with  the  proposed  deletion  decision;  (3) 


A  notice  has  been  published  in  the  local 
newspaper  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 
officials  and  other  interested  parties 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  EPA's 
Notice  of  Intent  to  Delete;  and.  (4)  All 
relevant  documents  have  been  made 
available  for  public  review  in  the  local 
Site  information  repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
management.  As  mentioned  in  Section 
II  of  this  Notice.  §  300.425(e)(3)  of  the 
NCP  states  that  deletion  of  a  site  from 
the  NPL  does  not  predude  eligibility  for 
future  response  actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received. 

A  deletion  otxurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary-  provides 
the  Agency's  rationale  for  the  proposal 
to  delete  this  Site  from  the  NPL. 

A.  Site  Background 

The  Fort  Lewis  Landfill  No.  5  NPL 
site  is  a  60-acre  landfill  located  adjacent 
to  the  Dupont-Steilacoom  Highway  on 
the  west  side  of  the  Fort  Lewis  Military' 
Reser\ation  in  Pierce  County, 
Washington.  It  is  approximately  1.5 
miles  north  of  Dupont  and  3.5  miles 
south  of  Steilacoom. 

B.  History 

The  Fort  Lewis  Landfill  No.  5  NPL 
site  operated  from  1967  through  July 
1990.  It  accepted  mixed  municipal  solid 
wa.ste  (industrial,  commercial,  and 
residential)  and  demolition  waste 
(concrete,  asphalt,  wood,  steel  and  other 
building  debris)  from  the  Fort  Lewis 
Militarv'  Reservation,  VA  Medical 
Center,  and  McChord  Air  Force  Base. 

As  a  result  of  iron  and  manganese 
contamination  found  in  nearby 
groundwater.  Landfill  No.  5  was  added 
to  the  NPL  in  1987.  In  1988,  the  Army, 
with  oversight  provided  by  EPA  and  the 
State  of  Washington  Department  of 
Ecology,  began  a  Remedial  Investigation 
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(RI)  to  characterize  the  nature  and 
extent  of  contamination  and  to  assess 
potential  risks  to  human  health  and  the 
environment. 

Based  on  the  results  of  the  RI  and  risk 
assessment,  a  Record  of  Decision  (ROD) 
for  the  Site  was  signed  on  July  24,  1992. 
The  ROD  documented  the  decision  that 
no  further  remedial  action  was 
necessary  at  Fort  Lewis  Landfill  No.  5 
because  the  conditions  at  the  site  pose 
no  unacceptable  risks  to  human  health 
or  the  environment.  The  Army  will 
continue  to  implement  the  operating 
and  closure  requirements  of  Landfill  No. 
5  under  a  permit  administered  by  the 
Tacoma-Pierce  County  Health 
Department.  The  closure  complies  with 
State  Minimum  Functional  Standards 
for  Solid  Waste  Handling,  pursuant  to 
Washington  Administrative  Code 
(WAC)  173304. 

C.  Characterization  of  Bisk 

The  RI  included  an  investigation  of 
the  surface  water,  sediments,  air,  and 
groundwater  in  the  vicinity  of  the 
landfill.  The  investigation  included  a 
wide  range  of  analyses  to  detect  volatile 
organic  compounds,  base/neutral  and 
acid  extracfable  compounds,  pesticides, 
and  polychlorinated  biphenyls,  and 
inorganic  compounds  (including 
metals).  Concentrations  found  were 
below  state  and  federal  regulatory  levels 
and  risks  for  both  current  and  future  use 
were  within  acceptable  levels  as  defined 
by  the  NCP. 

The  results  of  the  ecological  risk 
assessment  indicate  that  Landfill  No.  5 
does  not  pose  a  threat  to  ecological 
receptors  or  habitats.  No  endangered  or 
sensitive  resident  species  or  critical 
habitats  were  identified  in  the  study 
area. 

Confirmational  monitoring  of 
groundwater  demonstrate  that  no 
significant  risk  to  public  health  or  the 
environment  is  posed  by  residual 
materials  remaining  at  the  Site.  EPA  and 
Ecology  believe  that  conditions  at  the 
site  pose  no  unacceptable  risks  to 
human  health  or  the  environment. 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "the  remedial 
investigation  has  shown  that  the  release 
po.ses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate."  EPA,  with 
concurrence  of  Ecology,  believes  that 
this  criterion  for  deletion  has  been  met. 
Subsequently,  EPA  is  proposing 
deletion  of  this  Site  from  the  NPL. 
Documents  supporting  this  action  are 
available  from  the  docket. 
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Dated:  March  17, 1995. 
Chuck  Clarice, 

Regional  Administrator.  Region  10. 

IFR  Doc.  95-7495  Filed  3-24-95;  8:45  am) 

BILLING  CODE  6560-&0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

Notice  of  Advisory  Committee 
Establishment;  Notice  of  Advisory 
Committee  Meetings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  meetings. 


SUMMARY:  The  Federal  Communications 
Commission  (FCC)  has  established  the 
Hearing  Aid  Compatibility  Negotiated 
Rulemaking  Committee  (Committee),  as 
part  of  proceeding  the  FCC's  CC  Docket 
No.  87-124.  The  FCC  understands  that 
approval  by  the  Office  of  Management 
and  Budget  of  the  establishment  of  this 
ad-hoc  Committee  is  imminent. 
The  Committee  will  provide 
recommendations  to  the  Federal 
Communic.  lions  Commission  (FCC)  to 
be  used  in  the  formulation  of 
requirements  for  hearing  aid  compatible 
telephones  in  work  places,  hospitals, 
certain  other  health  care  facilities, 
prisons,  hotels  and  motels.  Included 
among  the  recommendations  will  be  one 
on  whether  to  lift  the  suspension  of 
enforcement  of  Sections  68.112(b)  (1), 
(3),  and  (5)  of  the  Commission's  Rules. 
47  CFR  §§  68.112(b)(1),  (3),  (5).  Those 
sections  require  that  all  telephones  in 
all  work  places,  hospitals,  certain  other 
health  care  facilities,  prisons,  hotels  and 
motels  be  hearing  aid  compatible  by 
May  1,  1993  for  establishments  with  20 
or  more  employees  and  by  May  1, 1994 
for  establishments  with  fewer  than  20 
employees.  The  scope  of  the  activity  of 
the  Committee  will  include  all  steps 
necessary  to  assemble  data,  perform 
analyses,  and  provide  advice  to  the  FCC 
concerning  all  of  the  issues  required  to 
address  the  regulation  of  telephones 
which  need  to  be  hearing  aid 
compatible,  as  discussed  in  the 
Commission's  public  notice  of 
November  7.  1994.  FCC  94-280.  The 
establishment  of  this  Committee  is 
necessary  and  in  the  public  interest. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463.  as  amended,  this  notice  also 
advises  interested  persons  of  the  initial 
and  proposed  subsequent  meetings  of 
the  Committee. 
DATES: 
April  13,  1995.  9:30  a.m.  edt 


April  20,  1995.  9:30  a.m.  edt 
April  27,  1995.  9:30  a.m.  edt 
May  11, 1995,  9:30  a.m.  edt 
May  18. 1995,  9:30  a.m.  edt 
May  25.  1995,  9:30  a.m.  edt 
May  30. 1995. 9:30  a.m.  edt 
-    June  13, 1995,  9:30  a.m.  edt. 

ADDRESSES:  For  the  meetings  of  April 
13,  April  27.  and  May  18  and  May  25. 
Federal  Communications  Commission 
1919  M  Street  NW.,  Room  856, 
Washington,  DC  20554;  for  the  meetings 
of  April  20,  May  11.  Mav  30.  and  June 
13,  International  Bureau,  FCC,  Eighth 
Floor.  2000  M  Street  NW..  Washington, 
DC  20554;  or  as  otherwise  announced  at 
the  meetings. 

FOR  FURTHER  INFORMATKM  CONTACT:  Greg 
Lipscomb,  Designated  Federal  Official 
of  the  Hearing  Aid  Compatibility 
Negotiated  Rulemaking  Committee. 
Domestic  Services  Branch,  Domestic 
Facilities  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission.  Mail  Stop  1600B2,  2025  M 
Street  NW..  Suite  6008.  Washington. 
D.C.  20054;  Voice  (202)  634-1216;  TTY 
(202) 632-0484;  Fax (202)  634-6625: 
Internet  address:  glipscom@fcc.gov 
SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  by  the 
Federal  Communications  to  bring 
together  significantly  affected  entities  to 
discuss  and  to  recommend  approaches 
to  developing  recommendations  to  the 
FCC  for  requirements  for  hearing  aid 
compatible  (HAC)  telephones  in  work 
places,  hospitals,  certain  other  heahh 
care  facilities,  prisons,  hotels  and 
motels.  The  FCC  has  solicited 
nominations  for  membership  on  the 
Committee  pursuant  to  the  Negotiated 
Rulemaking  Act  of  1990,  Public  Law 
101-648,  November  28. 1990,  and  will 
select  members  which  are  significantly 
affected  by  the  proposed  rules.  See 
Public  Notice  in  CC  Docket  No.  87-124. 
FCC  94-280.  59  FR  60343,  November 
23,  1994. 

Members  of  the  general  public  mav 
attend  the  meeting.  The  FCC  will 
attempt  to  accommodate  as  manv 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  to  the  Committee. 
The  comments  must  be  submitted  two 
business  days  before  the  meeting  in 
which  the  commenter  desires  his/her 
comments  to  be  distributed.  In  addition, 
comments  at  the  meeting  bv  parties  or 
entities  not  represented  on  the 
Committee  will  be  permitted  to  the 
extent  time  permits.  Comments  will  be 
limited  to  five  minutes  in  length  by  any 
one  party  or  entity,  and  request  to  make 
such  comments  to  the  Committee  in 
person  must  be  received  two  business 
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days  before  the  meeting  in  which  the 
commenter  desires  to  be  heard.  Requests 
for  comment  opportunity,  and  written 
comments,  should  be  sent  to  Greg 
Lipscomb  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 

Agenda 

The  planned  agenda  for  the  first 
meeting  is  as  follows: 

1.  Introductions  and  Welcoming 
Remarks 

2.  Nomination  of  Facilitator 

3.  Introduction  of  Committee  Members 

4.  Committee  Charter  and  Related 
Matters 

5.  Organizational  Protocols 

6.  Agreement  on  "Consensus" 

7.  Work  Program  and  Documentation 

8.  Organization  of  Work  and  Working 
Groups 

9.  Meeting  Schedule  and  Locations 

10.  Agenda  for  Next  Meeting 

11.  Other  Business. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doa  95-7379  Filed  3-24-95;  8:45  ami 

BiLUNG  COOC  (TIZ-OI-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  45  and  52 

Federal  Acquisition  Regulation; 
Government  Property  Class  Deviation 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  proposed  class 
deviation. 

SUMMARY:  The  Department  of  Defense 
(DoD)  is  proposing  a  class  deviation 
from  the  Federal  Acquisition  Regulation 
(FAR)  record  keeping  and  physical 
inventory  requirements  for  Special 
Tooling.  Special  Test  Equipment  and 
Plant  Equipment  with  an  acquisition 
cost  of  $1,500  or  less.  The  proposed 
class  deviation  will  apply  to  defense 
contractors,  holding  them  accountable 
for  such  property,  but  relieving  them  of 
he  requirement  to  track  it,  while 
revisions  to  the  FAR  are  being  drafted. 
DATES:  Comments  or.  the  proposed  class 
deviation  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  may  26, 1995  to  be  considered 
in  the  formulation  of  the  final  class 
deviation. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Mrs.  Linda 
W.  Neilson.  DAR  Council.  Attn:  IMD 
3D139.  PDUSD(A&T)DP/DAR.  3062 
Defense  Pentagon.  Washington  DC 
20301-3062.  FAX  (703)  602-0350. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  .\ngelena  Moy.  telephone  (703) 
604-5385. 

SUPPt-EMENTARY  INFORMATION: 

A.  Background 

On  September  16.  1994.  (59  FR  47583) 
the  Director  of  Defense  Procurement. 
Department  of  Defense,  announced  an 
initiative  to  rewrite  FAR  part  45. 
Government  Property,  to  make  it  easier 
to  understand  and  to  minimize  the       / 
burdens  imposed  on  contractors  and  the 
government.  The  Director  of  Defense 
Procurement  is  providing  a  forum  for  an 
exchange  of  ideas  and  information  with 
govermnent  and  industry  personnel  by 
holding  public  meetings,  soliciting 
public  comments,  and  publishing 
notices  of  the  public  meetings  in  the 
Federal  Register.  Interested  parties  were 
invited  to  provide  written  suggestions  or 
comments  in  the  notice  of  public 
hearing  dated  September  16.  1994  (59 
FR  47583).  Twenty-two  commentors 
provided  approximately  500  comments, 
including  a  recommendation  that  relief 
from  the  FAR  tracking  requirements  for 
government  property  under  $1,500 
would  reduce  administrative  burdens 
and  provide  cost  savings. 

In  order  to  capture  any  savings 
quickly,  DoD  is  proposing  a  cla.ss 
deviation  from  current  FAR  record 
keeping  and  physical  inventory 
requirements  for  Special  Tooling. 
Special  Test  Equipment  and  Plant 
Equipment  with  an  acquisition  cost  of 
$1,500  or  less.  The  proposed  class 
deviation  was  included  as  a  discussion 
topic  at  the  public  meeting  held  on 
January  24.  1995  (60  FR  2370).  DoD 
proposes  to  deviate  from  certain  FAR 
requirements  as  follows: 

Part  45 — Government  Property 

45.101  Definitions. 

•  Deviation  authorizes  the  use  of  two 
additional  definitions: 

"Low  Value  Property."  as  used  in  this 
part,  means  Government  property  in  the 
classes  of  special  tooling,  special  test 
equipment,  and  plant  equipment  with 
an  acquisition  cost  of  $1,500  or  less. 
Specifically  excluded  from  this 
definition  are  agency-peculiar  property, 
material,  real  property,  and  sensitive 
property. 

"Sensitive  Property."  as  used  in  this 
part,  means  Government  property  for 
which  the  theft,  loss,  or  misplacement 
could  be  potentially  dangerous  to  the 
public  health  or  safety,  or  which  must 
be  subject  to  exceptional  physical 
security,  protection,  control, 
maintenance,  or  accountability, 
including,  but  not  limited  to.  hazardous 
property,  precious  metals,  arms. 


ammunition,  explosives,  and  classified 
property. 

45.504  Contractor's  liability. 

•  Deviation  authorizes  contractors  to 
report  loss,  damage,  or  destruction  of 
items  of  low  value  property  at  contract 
termination  or  completion  instead  of 
when  the  facts  become  known. 

^5.505  Records  and  reports  of 
Government  property. 

•  Deviation  authorizes  the  exemption 
of  low  value  property  from  the 
requirement  of  45.505(g)  for  contractor 
property  control  systems  to  contain  a 
system  or  technique  to  locate  any  item 
of  Government  property  within  a 
reasonable  period  of  time.  As  a  result, 
periodic  physical  inventories  need  not 
be  performed  for  low  value  property. 

45.505-1  Basic  information. 

•  Deviation  excludes  low  value 
property  from  the  present  requirement 
for  contractors  to  maintain  current 
location  for  each  item  of  government 
property.  Contractor's  property  control 
records  for  each  item  of  low  value 
property  in  the  contractor's  possession 
must  provide  the  basic  information 
listed  in  FAR  paragraphs  45.505-1  (a)(1) 
through  (a)(7).  However,  contractors 
will  not  be  required  to  update  changes 
in  location  of  each  item  of  low  value 
property  which  occur  after 
establishment  of  the  official  government 
property  record.  This  exemption  does 
not  apply  to  "sensitive  property." 

45.508  hysical  inventories. 

•  With  the  exception  of  inventories 
conducted  upon  termination  or 
completion,  the  deviation  authorizes  an 
exemption  for  low  value  property  from 
the  requirements  of  FAR  45.508  for 
contractors  to  periodically  physically 
inventory  all  Government  property 
(except  materials  issued  from  stock  for 
manufacturing,  research,  design,  or 
other  services  required  by  the  contract) 
in  their  possession  or  control  and  to 
cause  subcontractors  to  do  likewise.  In 
addition,  the  deviation  requires  a 
contractor  whose  property  control 
system  is  disapproved  to  perform  a 
physical  inventory  and  report  all  loss, 
damage,  or  destruction  of  Government 
property  prior  to  system  reapproval. 

Part  52— Solicitation  Provisions  and 
Contract  Clauses 

52.245-2  Government  Property  (Fixed- 
Price  Contracts)  (DEC  1989). 
•  Deviation  authorizes  the 
substitution  of  the  following  paragraph 
(c)(2)  for  paragraph  (c)(2)  of  the  basic 
clause.  The  substitute  paragraph  (c)(2) 
makes  it  clear  that  title  to  items  of 


Government  property  lost,  damaged,  or 
destroyed  and  replaced  under  the  risk  of 
loss  provisions  of  the  clau.se.  vests  in 
the  Government: 

(c)(2)  All  Government-furnished 
property,  property  acquired  by  the 
Contractor,  or  all  property  replaced  by 
the  Contractor  under  the  risk  of  loss 
provisions  of  this  clause,  title  to  which 
vests  in  the  Government  under  this 
paragraph  (collectively  referred  to  as 
"Government  property"),  are  subject  to 
the  provisions  of  this  clau.se.  However, 
special  tooling  accountable  to  this 
contract  is  subject  to  the  provisions  of 
the  Special  Tooling  clause  and  is  not 
subject  to  the  provisions  of  this  clause. 
Title  to  Government  property  shall  not 
be  affected  by  its  incorporation  into  or 
attachment  to  any  property  not  owned 
by  the  Government,  nor  shall 
Government  property  become  a  fixture 
or  lose  its  identity  as  personal  property 
by  being  attached  to  any  real  property. 

52.245-2  Government  Property  (Fixed 
Price  Contracts)  (Alternate  I)  (APR 
1984). 

•  Deviation  authorizes  substitution  of 
"Limited  risk  of  loss"  for  the  title  of 
paragraph  (g),  and  substitution  of  the 
following  subparagraph  (g)(2).  which 
requires  contractors  to  assume  the  risk  ' 
of.  and  be  responsible  for.  any  loss, 
damage,  or  destruction  of  low  value 
property,  with  the  exception  of 
reasonable  wear  and  tear: 

(g)(2)  The  Contractor  assumes  the  risk 
of  and  shall  be  responsible  for.  any  loss 
or  destruction  of.  or  damage  to  low 
value  property  upon  its  delivery  to  the 
Contractor  or  upon  passage  of  title  to  the 
Government  under  paragraph  (c)  of  this 
clause.  However,  the  Contractor  is  not 
responsible  for  reasonable  wear  and  tear 
of  low  value  property  or  for  low  value 
property  properly  consumed  in 
performing  this  contract.  With  respect  to 
all  other  Government  property,  the 
Contractor  shall  not  be  liable  for  loss  or 
destruction  of.  or  damage  to,  the 
Government  property  provided  under 
this  coiiiract  (or,  if  an  educational  or 
nonprolit  organization,  for  expenses 
incidental  to  such  loss,  destruction,  or 
damage),  except  as  provided  in 
subparagraphs  (3)  and  (4)  below. 

•  Deviation  authorizes  substitution  of 
the  following  subparagraph  (g)(6), 
which  allows  contractors  to  report  loss, 
damage,  or  destruction  of  items  of  low 
value  property  at  contract  termination 
or  completion: 

(g)(6)  Upon  loss  or  destruction  of,  or 
damage  to.  Government  property 
provided  under  this  contract,  (with  the 
exception  of  low  value  property  for 
which  loss,  damage,  or  destruction  is 
reported  at  contract  termination  or 


completion),  the  Contractor  shall  so 
notify  the  Contracting  Officer  and  shall 
communicate  with  the  loss  and  salvage 
organization,  if  any,  de.signated  by  the 
Contracting  Officer.  With  the  assistance 
of  any  such  organization,  the  Contractor 
shall  take  all  reasonable  action  to 
protect  the  Government  property  from 
further  damage,  separate  the  damaged 
and  undamaged  Government  property, 
put  all  the  affected  Government 
property  in  the  best  possible  order,  and 
furnish  to  the  Contracting  Officer  as 
statement  of — 

(i)  The  lost,  destroyed,  or  damaged 
Government  property; 

(ii)  The  time  and  origin  of  the  loss, 
destruction,  or  damage; 

(iii)  All  known  interests  in 
commingled  property  of  which  the 
Government  property  is  a  part;  and 

(iv)  The  insurance,  if  any,  covering 
any  part  of  or  interest  in  such 
commingled  property. 

•  Deviation  authorizes  substitution  of 
the  following  subparagraph  (g)(8), 
which  makes  the  cost  of  insurance  due 
to  assumption  of  risk  of  loss  for  low 
value  property  an  allowable  cost 
pursuant  to  FAR  31.205-19: 

(g)(8)  The  Contractor  represents  that  it 
is  not  including  in  the  price  and  agrees 
it  will  not  hereafter  include  in  any  price 
to  the  Government  any  charge  or  reserve 
for  insurance  (including  any  self- 
insurance  fund  or  reserve)  covering  loss 
or  destruction  of,  or  damage  to. 
Government  property,  except: 

(i)  to  the  extent  that  the  Government 
may  have  expressly  required  the 
Contractor  to  carry  such  insurance 
under  another  provision  of  this  contract: 
or 

(ii)  low  value  property. 

52.245-5  Government  Property  (Cost- 
Reimbursement,  Time-and -Material,  or 
Labor-Hour  Contracts)  (JAN  J 986). 

•  Deviation  authorizes  substitution  of 
the  following  paragraphs  (c)(2)  and 
(c)(3),  which  clarify  that  title  to  items  of 
government  property  lost,  damaged,  or 
destroyed  and  replaced  uni;r  the  risk  of 
loss  provisions  of  the  clause  vests  in  the 
government; 

(c)(2)  Title  to  all  property  purchased 
by  the  Contractor  for  which  the 
Contractor  is  entitled  to  be  reimbursed 
as  a  direct  item  of  cost  under  this 
contract  or  for  which  the  Contractor  is 
responsible  to  replace  under  the  risk  of 
loss  proviiiions  of  this  clause  shall  pass 
to  and  vest  in  the  Government  upon  the 
vendor's  delivery  of  such  property. 

(c)(3)  Title  to  all  other  property!  the 
cost  of  which  is  reimbursable  to  the 
Contractor,  or  for  which  the  Contractor 
is  responsible  to  replace  under  the  risk 
of  loss  provisions  of  this  clause  shall 


pass  to  and  vest  in  the  Government 
upon — 

(i)  Issuance  of  the  property  for  use  in 
contract  performance; 

(ii)  Commencement  of  proces.sing  of 
the  property  for  use  in  contract 
performance;  or 

(iii)  Reimbursement  of  the  cost  of  the 
property  by  the  Government,  whichever 
occurs  first. 

•  Deviation  authorizes  substitution  of 
"Risk  of  loss"  for  the  title  of  paragraph 
(g),  and  substitution  of  the  following 
subparagraph  (g)(1),  which  requires 
contractors  to  assume  the  risk  of,  and  be 
responsible  for,  any  loss,  damage,  or 
destruction  of  low  value  property,  with 
the  exception  of  reasonable  wear  and 
tear: 

(g)  (1)  The  Contractor  assumes  the  risk 
of.  shall  be  responsible  for,  and  shall  not 
be  entitled  to  reimbursement  as  an 
allowable  cost  for  any  loss  or 
destruction  of.  or  damage  to  low  value 
property  upon  its  delivery-  to  the 
contractor  or  upon  passage  of  title  to  the 
Government  under  paragraph  (c)  of  this 
clause.  However,  the  contractor  is  not 
responsible  for  reasonable  wear  and  tear 
of  low  value  property  or  for  low  value 
property  properly  consumed  in 
performing  this  contract.  With  respect  to 
all  other  Government  property,  the 
Contractor  shall  not  be  liable  for  loss  or 
destruction  of,  or  damage  to.  the 
Government  property  provided  under 
this  Contract  or  for  expenses  incidental 
to  such  loss,  destruction,  or  damage, 
except  as  provided  in  subparagraphs  (2) 
and  (3)  below. 

•  Deviation  authorizes  substitution  of 
the  following  subparagraph  (g)(5). 
which  allows  contractors  to  ri^port  loss. 
daniaf^e,  or  destrui.tion  of  items  of  low 
value  property  at  contract  termination 
or  completion: 

(g)(5)  Upon  loss  or  destruction  of.  or 
damage  to,  Government  property 
provided  under  this  contract,  with  the 
exception  of  low  value  property  for 
which  loss,  damage,  or  destruction  is 
reported  at  contract  termination  or 
completion,  the  Contractor  shall  so 
notify  the  Contracting  Officer  and  shall 
communicate  with  the  loss  and  salvage 
organization,  if  any.  designated  by  the 
Contracting  Officer.  With  the  assistance 
of  any  such  organization,  the  Contractor 
shall  take  all  reasonable  action  to 
protect  the  Government  property  from 
further  damage,  separate  the  damaged 
and  undamaged  Government  property, 
put  all  the  affected  Government 
property  in  the  best  possible  order,  anci 
furnish  to  the  Contracting  Officer  a 
statement  of — 

(i)  The  lost,  destroyed,  or  damaged 
Government  property; 
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(ii)  The  time  and  origin  of  the  loss, 
destruction,  or  damage; 

(iii)  All  known  interests  in 
commingled  property  of  which  the 
Government  property  is  a  part;  and 

(iv)  The  insurance,  if  any,  covering 
any  part  of  or  interest  in  such 
commingled  property. 

•  Deviation  authorizes  substitution  of 
the  following  subparagraph  (g)(7). 
which  makes  the  cost  of  insurance  due 
to  DoD  contractors'  assumption  of  risk 
of  loss  for  low  value  property  an 
allowable  cost  pursuant  to  FAR  31.205- 
19: 

(g)(7)  The  Contractor  shall  not  be 
reimbursed  for,  and  shall  not  include  as 
an  item  of  overhead,  the  cost  of 
insurance  or  of  any  reserve  covering  risk 
of  loss  or  destruction  of.  or  damage  to. 
Government  property,  except: 

(i)  to  the  extent  that  the  Government 
may  have  expressly  required  the 
Contractor  to  carry  such  insurance 
under  another  provision  of  this  contract; 
or 

(ii)  low  value  property. 

52.245-7  Government  Property 
(Consolidated  Facilities)  (APR  1984) 

•  Deviation  authorizes  substitution  of 
the  following  subparagraphs  (d)(2)  and 
(d)(4).  which  clarify  that  title  to  items  of 
Government  property  lost,  damaged,  or 
destroyed,  and  replaced  under  the  risk 
of  loss  provisions  of  this  clause  vests  in 
the  Government: 

(d)(2)  Title  to  all  facilities  and 
components  shall  pass  to  and  vest  in  the 
Government  upon  delivery  by  the 
vendor  of  all  such  items  purcha.sed  by 
the  Contractor  for  which  it  is  entitled  to 
be  reimbursed  as  a  direct  item  of  cost 
under  this  contract  or  for  which  the 
Contractor  is  responsible  to  replace 
under  the  risk  of  loss  provisions 
specified  in  the  clause  at  FAR  52.245- 
8,  Liabihty  for  the  Facilities. 

(d)(4)  Title  to  other  property,  the  cost 
of  which  is  reimbursable  to  the 
Contractor  under  this  contract  or  for 
which  the  Contractor  is  responsible  to 
replace  under  the  risk  of  loss  provisions 
specified  in  the  clause  at  FAR  52.245- 
8,  Liability  for  the  Facilities,  shall  pass 
to  and  vest  in  the  Government  upon 

(i)  Issuance  of  the  property  for  use  in 
performing  this  contract; 

(ii)  Commencement  of  processing  or 
use  of  the  property  in  performing  this 
contract;  or 

(iii)  Reimbursement  of  the  cost  of  the 
property  by  the  Government,  whichever 
occurs  first. 

52.245-S  Liability  for  the  Facilities  (APR 
1984). 

•  Deviation  authorizes  substitution  of 
the  following  paragraph  (b).  which 


requires  contractors  to  assume  risk  of, 
and  be  responsible  for.  any  loss, 
damage,  or  destruction  of  low  value 
property,  except  for  reasonable  wear 
and  tear 

(b)  The  Contractor  assumes  the  risk  of. 
shall  be  responsible  for.  and  shall  not  be 
entitled  to  reimbursement  as  an 
allowable  cost  for  any  loss  or 
destruction  of,  or  damage  to  low  value 
property  upon  its  delivery  to  the 
contractor  or  upon  passage  of  titleto  the 
Government  as  specified  in  the  clause  at 
FAR  52.245-7.  Government  Property 
(Consolidated  Facilities),  FAR  52.245- 
10.  Government  Property  (Facilities 
Acquisition)  or  FAR  52.245-11. 
Government  Property  (Facilities  Use). 
However,  the  Contractor  is  not 
responsible  for  reasonable  wear  and  tear 
of  low  value  property  or  for  low  value 
property  properly  consumed  in 
performing  this  contract.  With  respeci  to 
all  other  Government  property,  the 
Contractor  shall  not  be  liable  for  any 
loss  or  destruction  of.  or  damage  to.  the 
facilities,  or  for  expenses  incidental  to 
such  loss,  destruction,  or  damage, 
except  as  provided  in  this  clause. 

•  Deviation  authorizes  substitution  of 
the  following  paragraph  (f).  which 
makes  the  cost  of  insurance  due  to 
assumption  of  risk  of  loss  for  low  value 
property  an  allowable  cost  pursuant  to 
FAR  31.205-19: 

(f)  Unless  expressly  directed  in 
writing  by  the  Contracting  Officer,  the 
Contractor  shall  not  include  in  the  price 
or  cost  under  any  contract  with  the 
Government  the  cost  of  insurance 
(including  self-insurance)  against  any 
form  of  loss,  destruction,  or  damage  to 
the  facilities.  However,  the  Contractor 
may  include  the  price  or  cost  of  such 
insurance  against  any  form  of  loss, 
destruction,  or  damage  to  low  value 
property.  Any  insurance  required  under 
this  clause  shall  be  in  such  form,  in 
such  amounts,  for  such  periods  of  time, 
and  with  such  insurers  (including  the 
Contractor  as  self-insurer  in  appropriate 
circumstances)  as  the  Contracting 
Officer  shall  require  or  approve.  Such 
insurance  shall  provide  for  30  days 
advance  notice  to  the  Contracting 
Officer,  in  the  event  of  cancellation  or 
material  change  in  the  policy  coverage 
on  the  part  of  the  insurer.  A  certificate 
of  insurance  or  a  certified  copy  of  such 
insurance  shall  be  deposited  promptly 
with  the  Contracting  Officer.  The 
Contractor  shall,  not  less  than  30  days 
before  the  expiration  of  such  insurance, 
deliver  to  the  Contracting  Officer  a 
certificate  of  insurance  or  a  certified 
copy  of  each  renewal  policy.  The 
insurance  shall  be  in  the  name  of  the 
United  States  of  America  (Agency 
Name),  the  Contractor,  and  such  other 


interested  parties  as  the  Contracting 
Officer  shall  approve,  and  shall  contain 
a  loss  payable  clause  reading 
substantially  as  follows:  Any  loss  under 
this  policy  shall  be  adjusted  with 
(Contractor)  and  the  proceeds,  at  the 
direction  of  the  Government,  shall  be 
paid  to  (Contractor).  Proceeds  not  paid 
to  (Contractor)  shall  be  paid  to  the  office 
designated  by  the  Contracting  Officer. 

•  Deviation  authorizes  substitution  of 
the  following  introductory  text  for 
paragraph  (g),  which  allows  contractors 
to  report  loss,  damage,  or  destruction  of 
items  of  low  value  property  only  at 
contract  termination  or  completion: 

(g)  With  the  exception  of  low  value 
property  for  which  the  loss,  damage,  or 
destruction  is  required  to  be  reported  at 
contract  termination  or  completion, 
when  there  is  any  loss  or  destruction  of, 
or  damage  to,  the  facilities 

52.245-1 1  Government  Property 
(Facilities  Use)  (APR  1984). 

•  Deviation  authorizes  insertion  of 
the  following  new  subparagraph  (c)(2), 
which  clarifies  that  title  to  items  of 
Government  property  lost,  damaged,  or 
destroyed,  and  replaced  under  the  risk 
of  loss  provisions  of  this  clause  vests  in 
the  Government.  The  deviation  also 
authorizes  substitution  of  the 
numbering  of  the  existing 
subparagraphs  (c)(2),  (c)(3),  and  (c)(4)  as 
(c)(3),  (c)(4),  and  (c)(5),  respectively: 

(c)(2)  Title  to  facilities  for  which  the 
Contractor  is  responsible  to  replace 
under  the  risk  of  loss  provisions 
specified  in  the  clause  at  FAR  52.245- 
8,  Liabihty  for  the  Facilities,  shall  pass 
to  and  vest  in  the  Government  upon  the 
vendor's  dehvery  of  such  fecilities.  Title 
to  all  other  facilities  for  which  the 
Contractor  is  responsible  to  replace 
under  the  risk  of  loss  provisions 
specified  in  the  clause  at  FAR  52.245- 
8  shall  pass  to  an  vest  in  the 
Government  upon 

(i)  Issuance  of  the  property  for  use  in 
contract  performance; 

(ii)  Commencement  of  processing  of 
the  property  for  use  in  contract 
performance;  or 

(iii)  Reimbursement  of  the  cost  of  the 
property  by  the  Government,  whichever 
occurs  first. 

List  of  Subfects  in  48  CFR  Parts  45  and 
52 

Government  procurement. 
Claudia  L.  Naugle, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
|FR  Doc.  95-7340  Filed  3-24-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  640 
[I.D.  032095B] 

Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  South  Atlantic; 
Amendment  4 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  an 
.-.mendment  to  a  fishery  management 
plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
(»ulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils  have 
submitted  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
Atlantic  for  review,  approval,  and 
implementation  by  NMFS.  Written 


comments  are  requested  from  the 
public. 

DATES:  Written  comments  mu,st  be 
received  on  or  before  May  18.  1995. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS. 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  4 
and  supporting  documents  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  W.  Kennedy 
Boulevard,  Suite  331,  Tampa.  FL 
33609-2486,  FAX:  813-22.5-7015.  or  to 
the  South  Atlantic  Fishery  Management 
Council,  1  Southpark  Cin:le.  Suite  306. 
Charleston.  SC  29407-4699.  FAX:. 803- 
769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  81.3-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  counc;il-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  NMFS  for  review 
iind  .Tpproval.  disapproval,  or  partial 


disapproval.  The  Magnuson  Act  also 
requires  that  NMFS.  upon  receiving  an 
amendment,  immediately  publish  a 
notice  that  the  amendment  is  available 
for  public  review  and  comment  NMFS 
will  consider  public  comment  in 
determining  approvabilityofthe 
amendment. 

Amendment  4  would  allow  the 
harvest  of  spiny  lobster  year-round  and 
establish  a  daily  bag  or  possession  limit 
of  two  spiny  lobster  per  person  in  the 
exclusive  economic  zone  off  North 
Carolina,  South  Carolina,  and  Georgia. 

Proposed  regulations  to  implement 
Amendment  4  are  scheduled  for 
publication  within  15  days. 

.Authority:  16  I'.S.C.  1801  ct  >«•</ 

Datnd:  Man  h  21.  1945. 

David  S.  Crestin, 

Acting  Dirfctor,  Office  of  Fishtrics 
Cnnsttrvation  and  Management.  \'(i!ii  ihil 
Marine  Fisheries  Sen  ice. 

|FK  Di>(  .  Mri-7:tq3  Filed  ■i-22-SiS:  10  .'.7  .if!.! 
BILLING  CODE  3S10-22-F 
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Notices 


Federal  Regkter 

Vol.  60.  No.  58 
Monday.  March  27.  19«5 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  appiicat)le  to  the 
public.  Notices  o(  heanngs  arxj  investigations, 
committee  meetings.  agerKy  decisions  arxl 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marfcetlng  Service 

[TM-94-0O-4} 

Procedure  To  Submit  Names  of 
Substances  for  Evaluation  for 
Inclusion  in  the  National  List  To  Be 
Included  In  ttie  National  Organic 
Program 

AGENCY:  Agricultural  Marketing  Sel^'ice. 

IISDA. 

ACTION:  Notice. 

SUHUMARY:  The  Organic  Foods 
Production  Act  of  1990.  as  amended 
(Act)  (7  U.S.C.  6501  et.  seq).  requires 
the  estabHshment  of  a  national  organic 
production  program  for  producers  and 
handlers  of  agricultural  products  that 
have  been  produced  using  organic 
methods.  The  Act  requires  the  Secretary 
of  Agriculture  (Secretary)  to  establish  a 
National  List  of  approved  synthetic  and 
prohibited  natural  substances  that  shall 
be  included  in  the  standards  for  organic 
production  and  handling.  The  National 
Organic  Standards  Board  (NOSB). 
established  by  the  Secretary,  is  seeking 
applications  (petitions)  for  substances  to 
be  considered  for  inclusion  on  the 
National  List.  Petitions  for  substances 
for  the  National  List  should  be 
submitted  by  the  date  set  forth  below. 
DATES:  Petitions  should  be  received  by 
close  of  business,  May  26.  1995. 
ADDRESSES:  Petitions  should  be  sent  to 
Michael  Hankin.  Senior  Marketing 
Specialist.  USDA.  Agricultural 
Marketing  Service  (AMS), 
Transportation  and  Marketing  Division 
(TMD).  National  Organic  Program 
(NOP).  Room  2510  South  Building.  P.O. 
Box  96456.  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Rogers.  Marketing  Specialist.  USDA. 
AMS.  TMD.  NOP.  Room  2510  South 
Building.  P.O.  Box  96456,  Washington. 


DC  2009a-€456.  Phone  202/205-7804. 
Fax  202/205-7808. 

SUPP1.EMENTARY  INFORMATION:  Organic 
production  and  handling  involves  more 
than  just  the  application  or  addition  of 
certain  acceptable  substances.  The  Act 
in  section  2114  (7  U.S.C.  6513)  requires 
producers  and  handlers  seeking 
certification  under  the  Act  to  submit  an 
organic  plan  to  the  certifying  agent  and 
the  Slate  organic  certification  program 
(if  applicable).  An  organic  plan  is  a  plan 
of  management  of  an  organic  farming  or 
handling  operation  that  has  been  agreed 
to  by  the  producer  or  handler  and  the 
certifying  agent  that  addresses  all 
aspects  of  agricultural  production  or 
handling  described  in  the  Act,  including 
crop  rotation  and  other  practices 
required  under  the  Act 

The  Act  in  section  2112  (7  U.S.C. 
6511)  also  requires  producers  and 
handlers  of  certified  organic  operations 
to  maintain  records  concerning  the 
production  or  handling  of  agricultural 
products  sold  or  labeled  as  organically 
produced  under  the  Act.  These  records 
are  to  include  detailed  histories  of 
substances  applied  to  fields  or 
agricultural  products,  the  names  and 
addresses  of  persons  who  applied  the 
substances,  and  the  date,  rate  and 
method  of  application  of  such 
substances.  Livestock  records  shall 
include,  but  not  be  limited  to,  the 
amount  and  source  of  medications 
administered  and  all  feeds  and  feed 
supplements  bought  and  fed  (section 
2110  of  the  Art  (7  U.S.C.  6509)). 

Further,  the  .\ct  requires  the  Secretary 
to  establish  a  National  List  of  approved 
synthetic  and  prohibited  natural 
substances  that  shall  be  included  in  the 
standards  established  for  the  organic 
production  and  handling  of  agricultural 
products  to  be  sold  or  labeled  as 
organically  produced.  The  Act  in 
section  2103(21)  (7  U.S.C.  6502(21)) 
defines  synthetic  as  a  substance  that  is 
formulated  or  manufactured  by  a 
chemical  process  or  by  a  process  that 
chemically  changes  a  substance 
extracted  from  naturally  occurring 
plant,  animal,  or  mineral  sources, 
except  that  such  term  shall  not  apply  to 
substances  created  by  naturally 
occurring  biological  processes. 

The  Secretary  in  accordance  with 
section  6518  of  the  Act  (7  U.S.C.  b518) 
established  a  NOSB.  The  purpose  of  the 
NOSB  is  to  assist  in  the  development  of 
standards  for  substances  to  be  used  in 


organic  production  and  to  advise  the 
Secretary  on  any  other  aspects  of 
implementing  the  Act. 

The  NOSB  has  initiated  an  evaluation 
of  certain  substances  for  inclusion  on 
the  National  List.  The  NOSBs  list  of 
substances  was  generated  from  existing 
lists  of  established  organic  certification 
agencies  and  from  input  received  from 
various  people  and  organizations, 
including  organic  food  processors  and 
livestock  producers.  The  substances 
currently  being  considered  have  been 
referred,  in  accordance  with  the  Act.  to 
technical  advisors,  selected  by  the 
NOSB,  who  will  provide  the  NOSB  with 
relevant  scientific  information.  Also,  in 
accordance  with  the  Act.  the  NOSB  will 
review  information  from  the 
Environmental  Protection  Agency,  the 
National  Institute  of  Environmental 
Health  Studies  and  other  sources,  as 
appropriate,  in  regards  to  the  potential 
adverse  human  and  environmental 
effects  of  a  substance  under 
consideration. 

Specifically,  the  NOSB  will  be 
considering: 

(1)  The  potential  of  such  substances 
for  detrimental  chemical  interactions 
with  other  materials  used  in  organic 
farming  systems; 

(2)  The  toxicity  and  mode  of  action  of 
the  substance  and  of  its  breakdown 
products  or  any  contaminants,  and  their 
persistence  and  areas  of  concentration 
in  the  environment; 

(3)  The  probability  of  environmental 
contamination  during  manufacture,  use, 
misuse  or  disposal  of  such  suhst.nce; 

(4)  The  effect  of  the  substance  (<ii 
human  health; 

(5)  The  effects  of  the  substance  on 
biological  and  chemical  interactions  in 
the  agroecosystem,  including  the 
physiological  effects  of  the  substance  on 
soil  organisms  (including  the  salt  index 
and  solubility  of  the  soil),  crops  and 
livestock; 

(6)  The  alternatives  to  using  the 
substance  in  terms  of  practices  or  other 
available  materials;  and 

(7)  Its  compatibility  with  a  system  of 
sustainable  agriculture. 

The  results  of  the  evaluations  by  the 
technical  advisors  will  be  utilized  by 
the  NOSB  in  formulating  its  own 
evaluation  reports.  Both  the  NOSB 
evaluations  and  those  of  the  technical 
advisors  will  be  submitted  to  the 
Secretary  along  with  the  NOSB's 
recommended  list  of  substances.  T  he 


Secretary  will  consider  the 
recommendations  of  the  NOSB.  The 
Secretary  will  then  determine  what 
substances  should  be  proposed  to  be 
included  in  the  National  List  and  will 
publish  the  proposed  list  for  public 
comment  prior  to  establishing  the 
National  List. 

Once  established,  the  National  List 
may  be  amended.  Proposed  additions  to 
the  National  List  will  also  be  published 
for  public  comment.  Substances 
included  in  the  National  List  will  be 
reviewed  by  the  NOSB  and  the 
Secretary  at  least  every  5  years. 
PURPOSE:  The  NOSB  has  made  an 
extensive  effort  to  review  existing 
organic  certification  organizations'  lists 
of  substances  approved  or  prohibited  for 
organic  production  and  handling. 
However,  it  is  possible  that  one  or  more 
substances  currently  appearing  on  these 
existing  lists  have  not  been  included  in 
the  groups  of  substances  being 
evaluated  at  this  time  by  the  technical 
advisors  persons  and  the  NOSB.  In 
addition,  there  may  be  other  substances 
that  should  be  evaluated  for  inclusion 
on  the  National  List  which  may  be 
determined  to  be  compatible  with  the 
organic  management  system  of 
agricultural  production  and  processing. 

This  Notice  establishes  the  procedure 
by  which  interested  parties  may  petition 
the  NOSB  for  the  purpose  of  having  a 
substance  evaluated  for 
recommendation  to  the  Secretary  for 
inclusion  a*s  a  permitted  synthetic  or 
prohibited  natural  substance  on  the 
National  List.  Only  the  names  of 
generic,  single,  active  ingredients 
should  be  submitted;  brand  name 
products  and  formulations  will  not  be 
evaluated  or  appear  on  the  National 
List. 

A  request  that  a  substance  be 
evaluated,  along  with  the  following 
information,  is  specifically  requested. 
DETAILED  INFORMATION: 
Substance  name  (generic  or  common 

name); 
Manufacturer's  name,  address,  and 

phone,  if  different  from  the  petitioner; 
Area  of  intended  use  (crops,  livestock, 

or  handling/processing); 
Specific  use  of  the  substance  within  the 

area  of  intended  use; 
Sources  from  which  the  substance  is 

derived; 
Description  of  the  manufacturing  or 

processing  procedures;  and 
Summary  of  previous  reviews  by  State 

or  private  organic  certification 

programs. 
REGULATORY  INFORMATION  (AS 
APPUCABLE): 
EPA  registration  (include  the 

registration  number); 


Food  and  Drug  Administration 

registration; 
State  regulatory  authority  registration 

(include  State  registration  number); 
Chemical  Abstract  Service  number  or 

other  product  number;  and 
Labels  of  products  that  contain  the 

petitioned  substance. 

SUPPLEMENTARY  INFORMATION: 

Detailed  findings  relevant  to  the 
substance's:  detrimental  chemical 
interactions  with  other  materials  used 
in  organic  fanning;  toxicity  and 
persistence  in  the  environment; 
environmental  contamination 
resulting  from  its  use  and 
manufacture;  effects  on  human  health; 
and  effects  on  soil  organisms,  crops 
and  livestock; 

Bibliographies; 

Material  Safety  Data  Sheet; 

Information  on  the  substance  obtained 
from  the  National  Institute  of 
Environmental  Health  Studies;  and 

Information  on  whether  all  or  part  of 
any  submission  is  believed  to  be 
confidential  commercial  information, 
and  if  so,  what  parts,  and  the  basis  for 
the  belief  it  is  confidential 
commercial  information. 

JUSTIFICATION:  If  petitioning  for  approval 
of  a  synthetic  substance,  state  the 
reasons  why  the  synthetic  substance  is 
necessary  to  the  production,  processing 
or  handling  of  the  organic  product; 

If  the  substance  may  be  defined  as 
synthetic,  describe  natural  substances  or 
alternative  cultural  methods  that  could 
be  utilized  in  place  of  the  synthetic 
substance;  and  summarize  the  beneficial 
effects  to  the  environment,  human 
health,  or  farm  ecosystem  that  might 
support  the  use  of  the  synthetic 
substance  instead  of  the  natural 
substances  or  alternative  cultural 
methods. 

If  petitioning  for  prohibition  of  a 
natural  substance,  state  the  reasons  why 
the  natural  substance  should  not  be 
permitted  in  the  production,  processing 
or  handling  of  the  organic  product. 

The  information  requested  for 
petitioning  for  a  substance  to  be 
evaluated  for  inclusion  on  the  National 
List  should  be  completed  as  fully  as 
possible.  Persons  submitting  petitions 
may  be  requested  to  supply  additional 
information. 

Persons  wishing  to  submit  a  petition 
should  send  the  request  and  the 
information  requested  to:  Michael 
Hankin,  Senior  Marketing  Specialist, 
USDA,  AMS.  TMD,  NOP.  Room  2510 
South  Building,  PO  Box  96456, 
Washington,  DC  20090-6456. 

Authority:  7  U.S.C.  6501-6522. 


Dated:  March  21. 1995. 
Lon  Hatamiya, 

Administrator. 

jFR  Doc.  95-7470  Filed  3-24-95;  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-119-4] 

Boll  Weevil  Control  Program; 
Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  NoUce. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  confirmed  its 
finding  of  no  significant  impact  for  a 
proposed  program  to  eradicate  the  boll 
weevil  in  the  Lower  Rio  Grande  Valley 
of  Texas.  On  January  30.  1995.  we 
announced  that  we  had  prepared  an 
environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  for  the  proposed  eradication 
program.  This  confirmation  of  the 
finding  of  no  significant  impact  follows 
our  review  of  comments  received 
regarding  the  proposed  eradication 
program  and  the  environmental 
assessment. 

ADDRESSES:  Copies  of  the  final 
environmental  assessment  and  finding 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  washing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vicki  Wickheiser.  Writer-Editor. 
Environmental  Analysis  and 
Documentation.  BBEP.  APHIS.  4700 
River  Road  Unit  149.  Riverdale.  MD 
20737-1228.  (301)  734-8963.  Copies  of 
the  final  environmental  assessment  and 
finding  of  no  significant  impact  are 
available  in  both  English  and  Spanish 
and  may  be  obtained  by  contacting  Ms. 
Wickheiser  or  by  calling  Plant 
Protection  and  Quarantine's  Central 
Region  Office  at  (210)  504-4154. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
proposed  to  cooperate  in  a  boll  weevil 
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oradication  program  in  the  Lower  Rio 
Grande  Valley  of  Texas  in  the  counties 
of  Brooks.  Cameron.  Hidalgo.  Starr,  and 
Willacy.  The  proposed  Lower  Rio  Grand 
Valley  program  would  relay  on 
integrated  control  methods,  including 
the  use  of  chemicals,  on  cotton  crops. 
Consistent  with  the  National 
Environmental  PoUcy  Act  (NEPA). 
Aphids  had  prepared  an  environmental 
assessment  (EA)  that  analyzes  the 
potential  effects  of  the  program's 
alternatives  and  actions  on  the  quality 
of  the  human  environment. 

The  EA  considers  the  characterLstics 
of  the  Lower  Rio  Grande  Valley  and 
focuses  on  the  Potential  effects  of 
chemical  pesticides.  Because  of  the 
presence  of  communities  in  proximity 
to  cotton  fields,  certain  program 
modifications  and  some  additional 
protective  measures  have  been  proposed 
and  adopted.  The  potential  presence  of 
endangered  and  threatened  species  in 
close  proximity  to  program  activities 
prompted  APHIS  to  also  prepare  a 
biological  assessment  of  endangered  and 
threatened  species  which  contains 
special  protective  measures  for  those 
species.  All  of  these  protective  measures 
are  designed  to  reduce  the  potential  for 
adverse  effects. 

Consistent  with  important  policy 
objectives  and  principles  of 
"environmental  justice"  as  expressed  in 
Executive  Order  No.  12898.  APHIS  held 
a  public  meeting  on  November  29.  1994, 
in  Weslaco.  TX  (59  FR  56458.  Docket 
No.  94-119-1).  and  two  public  hearings 
on  February  16.  1995  (60  FR  5617-5618. 
Docket  No.  94-119-2;  60  FR  7747-7748. 
Docket  94-119-3).  also  in  Weslaco.  TX. 
The  purpose  of  the  November  1994 
public  meeting  was  to  provide  a  forum 
for  community  input  on  health  and 
environmental  issues  associated  with 
implementation  of  the  proposed  boll 
weevil  eradication  program.  APHIS 
considered  the  public's  perspectives  in 
its  development  of  the  EA  for  the 
proposed  program.  The  purpose  of  the 
February  1995  pubUc  hearings  was  to 
provide  the  public  additional 
opportunities  to  express  views  or 
question  agenc:y  officials  regarding  the 
proposed  eradication  program,  the  EA. 
and  the  preliminary  finding  of  no 
significant  impact. 

APHIS  made  the  EA  and  the 
preliminary  finding  of  no  significant 
impact  available  for  pubUc  review  for  a 
period  of  30  days.  Subsequent  to  that 
period.  APHIS  considered  the 
comments  that  it  received  from  thr 
public  (private  individuals, 
organizations,  industry,  and 
government)  before  making  final 
rfrvisions  in  the  EA. 
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The  APHISA  decisionmaker  has 
confirmed  the  preliminary  finding  that 
the  proposed  eradication  program  will 
not  significantly  impact  the  quality  of 
the  human  environment,  and 
determined  that  an  environmental 
impact  statement  does  not  need  to  be 
prepared,  and  that  the  program  may 
proceed. 

Wu  are  mailing  copies  of  the  final  EA 
and  final  finding  of  no  significant 
impact  (in  English  or  Spanish,  as 
applicable)  to  all  persons  who 
submitted  comments  or  manifested  on 
interest  in  the  proposed  eradication 
program. 

Dune  in  Wushington.  DC.  this  22nd  day  of 
march  \'^^. 
Terr>'  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Htralth  Inspection  Senice. 

|FR  Dor  9S-7.';26  Filed  3-24-95:  8:45  ami 
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Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  PIEC 
.'\dvisor>'  Committee  will  meet  on 
Monday.  April  17.  1995,  at  the  Oregon 
Lhtpartment  of  Transportation  (OEXDT) 
Building.  255  Capitol  Street  NE.  Room 
#122.  Salem,  Oregon.  The  meeting  wilt 
begin  at  9:00  a.m.  and  continue  until 
approximately  3:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Orientation  to 
the  Advisorx  Committee  process  and  the 
President's  Forest  Plan.  (2)  Introduction 
of  members  and  e.xpectations.  (3) 
Operating  guidelines  and  ground  rules. 
(4)  Status  of  PIEC  activities  and  forei:abl 
of  future  activities.  (5)  Open  public 
forum.  All  Willamette  PIEC  meetings  are 
open  to  the  public,  and  interested 
citizens  are  encouraged  to  attend. 
Written  comments  concerning  the 
Advisory  Committee's  affairs  can  be 
submitted  at  the  meeting.  Oral  comment 
can  also  be  made  during  the  public 
forum.  Length  of  oral  comments  will  be 
limited  to  the  time  allotted  on  the 
agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dirct:t  questions  regarding  this  meeting 
to  Neal  Forrester.  Designated  Federal 
Official.  Willamette  National  Forest.  21 1 
East  Seventh  Avenue.  Eugene.  Oregon: 
50J-46.5-6924. 


Dated:  March  21. 1995. 
Darrel  L.  Kenops. 
Fonrst  Super\'isor. 

|FR  Dor  15-7445  Filed  3-24-95:  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alaska  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alaska  Advisor>-  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  3:30  p.m.  on  Thursday. 
May  4.  1995,  at  the  Anchorage  Hilton, 
500  West  Third  Avenue,  Anchorage, 
.Maska  99501.  The  purpose  of  the 
mfKiting  is  to  plan  and  discuss  civil 
rights  issues  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rosaloe  T. 
Walker,  907-586-2873,  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dutcd  ui  Washington,  DC.  March  17.  199."i. 
Caroi-l.iH)  Hurley, 

Chiff.  Hegionnl  Programs  Coordination  Unit. 
|FR  D(x  .  <i5-7181  Filed  3-24-95;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the  ' 
Commission  will  be  held  from  9:00  a.m. 
until  6:30  p.m.,  on  Thursday,  April  20. 
1995.  at  the  Indiana  Convention  Center 
and  RCA  Dome.  100  South  Capitol 
Avenue.  Indianapolis.  Indiana  46225. 
The  purpose  of  the  meeting  is  to  gather 
information  on  "The  Enforcement  of 
Affirmative  Action  Compliance  in 
Indiana  under  Executive  Order  11246." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  HoUis  E. 


Hughes.  219-232-8201,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  17, 1995. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  95-7382  Filed  3-24-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Ofifice  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  pro{X)sal  for 
collection  of  information  under  the 
provisions  of  the  Pajierwork  Reduction 
Act  (44  use.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Census  Test  -  Integrated 
Coverage  Measurement  (Dual  System 
Estimation  Follow-up  Questionnaire). 

Form  Numbeiis):  DG-1301. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden: 525. 

Number  of  Respondents:  2,100. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Prompted  by  the 
need  to  improve  estimation  techniques 
during  the  decennial  census,  the  Census 
Bureau  has  developed  an  Integrated 
Coverage  Measurement  (ICM)  approach 
to  be  tested  during  the  1995  Census 
Test.  The  ICM  approach  will  utilize  a 
separately  sampled  group  of  blocks 
within  the  1995  Census  Test  sites  which 
will  be  independently  listed  and  then 
interviewed.  We  will  reconcile 
differences  between  the  independent 
roster  obtained  during  the  ICM 
interviews  and  the  census  test  results. 
This  reconciliation  will  allow  us  to 
mear-ure  our  coverage  of  persons  in 
missed  housing  units  and  coverage  of 
persons  missed  within  housing  units 
enumerated  in  the  census  test.  Two 
techniques  for  estimating  population 
coverage  will  be  used  in  the  1995 
Census  Test  —  Census  Plus  and  Dual 
System  Estimation  (DSE).  In  DSE,  a 
sample  of  persons  counted  in  the  ICM 
enumeration  will  be  matched  to  regular 
census  test  results  in  the  ICM  sample 
blocks.  Matching  will  be  done 


internally.  However,  follow-up  will  be 
necessary  in  cases  where  the 
information  we  have  is  insufficient  to 
determine  a  person's  residence  or  match 
status. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201.  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  March  21.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-7490  Filed  3-24-95;  8:45  ami 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Census  Test  -  Coverage 
Study. 

Form  Numberfs):  DG-1300. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  160  hours. 

Number  of  Respondents:  960. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
is  testing  many  new  methods  during  the 
1995  Census  Test  to  enhance  coverage 
and  contain  costs  for  the  Year  2000 
Decennial  Census.  Four  of  those  new 
methods  are  the  "Be  counted"  forms, 
refined  rostering  questions,  the  use  of 
administrative  records  to  improve 
coverage  (simulated  use  only; 
administrative  records  will  not  be  used 
to  add  persons  to  the  census  test  count), 
and  the  use  of  automated  matching  and 
imduplication  software.  In  order  to 
evaluate  these  methods,  the  Census 
Bureau  plans  to  conduct  a  Coverage 
Study  in  two  of  the  three  1995  Census 
Test  sites  —  Oakland,  CA  and  Paterson, 
NJ.  The  Coverage  Study  is  designed  to 
measure  the  degree  to  which  each 


method  introduced  or,  in  the  case  of 
administrative  records,  may  introduce 
erroneous  enumerations  (EEs)  into 
census  test  counts  and  to  determine  the 
demographic  characteristics  of  the  EEs. 
Enumerators  will  visit  a  sample  of 
households  to  verify  residency  status 
and  to  collect  demographic 
characteristics  about  persons  that  were 
either  added  or  deleted  from  census  test 
counts  by  means  of  one  of  the  above 
methods. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Maria  Gonzalez.' 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  21,  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

jFR  Doc.  95-7489  Filed  3-24-95:  8:45  am| 
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Foreign-Trade  Zones  Board 

[Docket  A(32b1>-2-95;  Docket  A(32b1)-3- 
95] 

Foreign-Trade  Zone  124 — Grammercy, 
Louisiana,  Subzone  124C,  Star 
Enterprise,  (Crude  Oil  Refinery 
Complex);  Foreign-Trade  Zone  US- 
Port  Arthur,  Texas,  Subzone  116A,  Star 
Enterprise  (Crude  Oil  Refinery 
Complex)  Requests  for  Modification  of 
Restrictions 

Requests  have  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ  124,  and 
the  Foreign-Trade  Zone  of  Southeast 
Texas,  grantee  of  FTZ  116.  pursuant  to 
§  400.32(b)(1)  of  the  Boards  regulations, 
for  modification  of  the  restrictions  in 
FTZ  Board  Orders  667  and  668 
authorizing  Subzones  124C  and  116A  at 
the  crude  oil  refinery'  complexes  of  Star 
Enterprise  in  Convent.  Louisiana,  and  in 
Jefferson/Hardin  Counties.  Texas.  The 
requests  were  formallv  filed  on  March 
22.  1995. 

The  FTZ  Board  approved  subzone 
status  for  the  Star  Enterprise  refineries 
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in  1993  (Subzone  124C.  Board  Order 
667.  59  FR  60.  1/3/94;  and  Subzone 
1  IbA.  Board  Order  668.  59  FR  61.  1/3/ 
94).  The  approvals  were  subject  to 
certain  standard  restrictions,  including 
one  that  required  the  election  of 
privileged  foreign  status  on  incoming 
foreign  merchandise. 

The  companies  are  now  requesting 
that  this  restriction  be  modified  so  that 
they  would  have  the  option  available 
under  the  FTZ  Act  to  choose  non- 
privileged  foreign  (NPF)  status  on 
foreign  refinery  inputs  used  to  produce 
certain  petrochemical  feedstocks  and 
by-products  including  the  following: 
benzene,  toluene,  xylenes,  hydrocarbon 
mixtures,  distillates/residual  fuel  oils, 
kerosene,  naphthas,  ethane,  propane, 
butane,  ethylene,  propylene,  butylene. 
butadiene,  petroleum  coke,  asphalt, 
sulfur,  and  sulfuric  acid. 

The  requests  cite  the  FTZ  Board's 
recent  decision  in  the  Amoco.  Texas 
City,  Texas  case  (Board  Order  731.  6G 
FR  13118,  3/10/95)  which  authorized 
subzone  status  with  the  NPF  option 
noted  above.  In  the  Amoco  case,  the 
Board  concluded  that  the  restriction  that 
precluded  this  NPF  option  was  not 
needed  under  current  oil  refinery 
industry  circumstances. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  [30  days  from  date  of 
publication]. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Six;retary.  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  Room 
3716,  14th  4  Pennsylvania  Avenue. 
NW..  Washington.  DC  20230. 

bated:  March  22.  1993 
Dennis  Puccinelli. 
Acting  Executivp  Secretary. 
IFR  Doc.  9S-7497  Filed  3-24-95;  8:45  ami 
WLUNQ  COOC  M10-OS^ 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  031695q 

South  Atlantic  Fishery  Management 
Council:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Sor\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Adnunistration  (NO.^A). 

('ommerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committe€)s  will  hold  public  meetings 
on  April  in-14.  1995.  at  the  Holiday  Inn 
Savannah-Midtown.  7100  Abercorn 
Expressway.  Savannah.  G.^  31406; 
telephone:  1-800-255-8268  or  1-912- 
352-7100. 

The  Golden  Crab  Committee  will  meet 
on  April  10,  from  1:30  p.m.  until  5:00 
p.m  .  tn  discuss  options  for  a  Fishery 
Management  Plan  (FMP)  and  to  approve 
FMP  options  for  pubhc  hearings. 

On  April  11.  from  8:30  a.m.  until  500 
p.m..  the  Scientific  and  Statistical 
Committee  (SSC)  will  discuss  the 
Wreckfish  Assessment  Report,  the 
Mackerel  Assessment  Report  and 
options  for  Amendment  8  to  the 
Mackerel  FMP  The  SSC  will  review 
Golden  Crab  FMP  options,  Snapper- 
Grouper  Amendment  8  options, 
Snapper-Grouper  controlled  access 
options  and  Shrimp  Amendment  1.  The 
SSC  will  discuss  ways  of  managing 
Fisheries  in  the  face  of  declining  data 
and  research.  It  also  will  hear 
presentations  on  a  definition  of 
overfishing  and  a  report  on  social 
impact  assessments. 

At  6:30  p.m..  the  Council  will  receive 
scoping  comments  on  finfish  bycatch  in 
the  shrimp  fishery  and  on  developing  an 
FMP  for  the  calico  scallop  fishery. 

On  April  12.  from  8:30  a.m.  until 
12:00  noon,  the  Mackerel  Committee 
will  mc^t  jointly  with  the  Mackerel 
Advisory  Panel  (AP)  to  review  the 
mackerel  stock  assessment  and  total 
allowable  catch,  quotas  and  bag  Umits 
options.  It  will  discuss  options  for  the 
next  mackerel  amendment  (Amendment 
8).  including  several  options  for  trip 
limits,  boundary  allocations  between 
the  South  Atlantic  and  the  Gulf  groups 
of  king  mackerel,  commercial  transfers 
of -Spanish  mackerel,  entry  regulations, 
net  lengths,  cobia  management  ranges 
and  trip  limits,  adding  African  pompano 
to  the  management  unit  of  the  plan,  and 
allowable  gear  regulations.  The  AP  also 
will  review  other  modifications 
concerning  how  the  Councils  manage 
the  coastal  pelagics  fisheries,  including 
changes  to  the  framework  procedure. 

The  Mackerel  Committee  will  meet 
from  1:30  p.m.  until  3:00  p.m.,  to  set 
total  allowable  catch  limits,  quotas  and 
bag  limits.  It  will  also  choose  items  for 
Amendment  8  to  go  to  public  hearings. 

The  Shrimp  Committee  will  meet 
from  3:00  p.m.  until  5:30  p.m.,  for  a 
briefing  on  the  ad-hoc  Rock  Shrimp 
/KP's  progress  in  providing  information 
and  additional  management  options  for 
consideration  in  Amendment  1.  The 
Shrimp  Committee  will  also  discuss 
research  efforts  and  options  to  address 


bycatch  in  the  South  Atlantic  shrimp 
fishery. 

On  April  13,  the  AP  Selection 
Committee  will  conduct  a  closed 
meeting  to  consider  new  appointments 
and  reappointments  to  the  Habitat  and 
Environmental  Protection  AP.  the 
Mackerel  AP.  the  Shark  AP.  the 
Snapper-Grouper  AP.  the  Spiny  Lobster 
AP.  the  Sea  Scallop  AP  and  the 
Wreckfish  AP.  The  SSC  Selection 
Committee  will  also  conduct  a  closod 
meeting  to  review  the  current  SSC 
membership  and  to  consider  new 
appointments. 

The  full  Council  will  convene  on 
April  13.  from  3:00  p.m.  until  6:00  p.m.. 
and  April  14.  from  8:30  a.m.  until  12:00 
noon,  to  hear  Committee  reports  and 
recommendations.  The  Council  will 
approve  golden  crab  options  for  public 
hearings,  mackerel  total  allowable  catch, 
quota  and  bag  limits,  and  Mackerel  Draft 
Amendment  8  for  public  hearings.  It 
will  also  make  appointments  to  the  APs 
and  the  SSC. 

FOB  FURTHER  INFORMATION  CONTACT: 
Sharon  Coste.  South  Atlantic  Fisherj- 
Management  Council;  One  Southpark 
Circle,  Suite  306,  Charieston,  SC  29407- 
4699;  telephone:  (803)  571^366  or 
(803) 769-4520. 

SUPPt.EMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  at  the  above  address  by 
March  23.  1995. 

Dated:  March  20.  1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|KR  Dot.  95-7396  Filed  3-24-95;  8:45  am] 

BtLUNQ  CODE  3S10-22-F 


Patent  and  Trademark  Office 

Proposed  Determination  of  New 
Expiration  Dates  of  Certain  Patents 

AGENCY:  Patent  and  Trademark  Olfice. 

Commerce. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  intends  to  determine  and 
publish  the  new  expiration  dates  of 
patents  that,  (1)  are  in  force  on  )une  8, 
1995,  (2)  are  entitled  to  a  term  of  20 
years  from  filing,  and  (3)  have  receive<l 
a  term  extension  under  either  section 
155  or  156  of  title  35,  United  States 
Code.  The  PTO  seeks  ivritten  comments 
on  its  intended  course  of  action. 
DATES:  Written  comments  must  b«f 
submitted  on  or  before  April  26.  1995 


ADDRESSES:  Address  written  comments 
to  the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231, 
Attention:  H.  Dieter  Hoinkes,  Office  of 
Legislative  and  International  Affairs, 
Crystal  Park  2,  Suite  902,  or  by  facsimile 
to (703) 305-8885. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.  Dieter  Hoinkes  by  telephone  at  (703) 
305-9300,  by  facsimile  at  (703)  305- 
8885,  or  by  mail  marked  to  his  attention 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  Under 
section  156  of  title  35,  United  States 
Code,  patent  term  extensions  are  issued 
for  eligible  patents  from  the  original 
expiration  date  of  the  patent.  Since  this 
provision  was  enacted  in  1984,  the  PTO 
has  issued  195  certificates  of  patent 
term  extension  in  accordance  with 
section  156.  Under  the  Uruguay  Round 
Agreements  Act  ("URAA"),  Public  Law 
103—465,  patents  in  force  on  June  8, 
1995.  are  entitled  to  a  patent  term  of  17 
years  from  grant  or  20  years  from  their 
earliest  filing  date,  whichever  is  greater 
(see  35  U.S.C.  154(c)(1)).  It  is  estimated 
that  94  patents  whose  terms  were 
extended  under  section  156  are  entitled 
to  such  a  longer  patent  term. 

On  February  16,  1995,  the  PTO  held 
a  public  hearing  to  elicit  comments  on 
what  action  it  should  take  regarding 
patents  that  are  entitled  to  a  longer 
patent  term  under  the  URAA  and  that 
had  previously  been  extended  under 
section  156.  (See  60  Fed.  Reg.  3398  (Jan. 
1 7,  1995)).  After  having  considered  all 
the  comments,  both  written  and  oral, 
the  PTO  intends  to  publish  the  new 
expiration  date  of  all  patents  that  fall 
into  the  category  mentioned  above.  The 
determination  of  the  new  expiration 
dates  will  be  based  on  the  following 
three  considerations: 

(1)  A  patent  that  would  have  expired 
under  the  original  17-year  patent  term 
liefore  June  8,  1995.  but  that  has 
received  a  patent  term  extension  for  a 
perioii  liovond  June  8.  1995,  is  a  patent 

"in  forcfi"  on  June  8,  1995,  even  though 
the  rights  derived  from  that  patent  are 
circumscribed  by  section  156(b)  of  title 
35. 

(2)  The  "original  expiration  date  of 
the  patent"  referred  to  in  section  156(a) 
of  title  35  is  the  date  on  which  the 
patent  would  have  expired  if  it  had  not 
been  extended  under  section  156  to 
expire  at  a  later  date.  Therefore,  the 
"original  expiration  date"  of  the  patents 
under  consideration  is  the  date  on 
which  the  20- year  terra  from  filing 
terminates. 

(3)  The  extension  already  issued  on 
the  basis  of  the  17-year  term  will  be 


added  to  the  20-year  term,  subject  to  the 
limitation  imposed  by  section  156(c)(3) 
of  title  35.  That  provision  limits  the 
period  remaining  in  the  term  of  an 
extended  patent  to  fourteen  years 
counted  from  the  date  on  which  the 
product  under  review  received  approval 
for  commercial  marketing  by  the 
relevant  regulatory  authority. 

In  addition,  it  should  be  noted  that 
under  the  provisions  of  section  155  of 
title  35.  33  patents  were  extended,  each 
for  a  period  of  five  years,  ten  months 
and  17  days.  Of  the  32  patents  in  force 
on  June  8,  1995,  20  are  entitled  to  the 
longer  term  of  20  years  from  their 
relevant  filing  date.  Their  new 
expiration  date,  taking  into  account  the 
term  of  extension  provided  by  35  U.S.C. 
155,  is  also  intended  to  be  pubhshed. 

Comments  are  invited  on  the  course 
of  action  the  PTO  intends  to  undertake 
with  respect  to  the  new  expiration  dates 
of  patents  in  the  category  discussed 
above.  In  issuing  its  final  determination, 
the  PTO  will  respond  to  significant 
comments  received. 

Dated:  March  20.  1995. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  95-7388  Filed  3-24-95;  8:45  ami 

BILUNQ  CODE  3Sia-1»-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

March  21,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 


EFFECTIVE  DATE:  March  28.  i995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  Man  h 
3. 1972.  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carrj'forward  used  during  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  65760,  published  on 
December  21,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  proxisions  of  the  Memorandum  of 
Understanding  dated  January  17,  1994. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  21.  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  16, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1.  1995  and 
extends  through  December  31,  1995. 

Effective  on  March  28,  1995,  you  are 
directed  to  amend  the  directive  dated 
December  16.  1994  to  reduce  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  Memorandum  of 
Understanding  dated  January'  17.  1994 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Category 


Sublevels  in  Group 
340  

617  

634  

636  

638/639  

643  

670-L3  


Adjusted  twelve-month 
limit ' 


786,355  dozen  of 
which  not  more  than 
405,245  dozen  shall 
be  in  Category  340- 

15,431,268  square  me- 
ters. 
553,806  dozen. 
505,085  dozen. 
2.272.199  dozen. 
463.884  numtjers. 
14.276,734  kilograms. 


UMI 


15750 
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Category 

Adiusted  twetve-month 
limit' 

870  -.... 

27.553.177  kilograms. 

'  The  limits  have  not  been  adjusted  to  ac- 
count lor  any  Imports  exported  after  December 
31.  1994. 

^Category  340-Z:  only  HTS  numbers 
6205  20  2015.  6205.20.2020.  6205.20.2050 
and  6205.202060. 

3  Category  670-L:  only  HTS  numbers 
4202  12.8030.  4202  12.8070.  4202  92  3020. 
4202.92.3030  and  4202.92.9025     ^ 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  mlemaking  provisions  of  5 
use  553(a)(1). 

Sincerely, 

Rita  D.  Mayes. 

Chairwan,  Committee  for  the  Impleiiwntalion 

of  Textile  Agreements. 

jFR  Doc.  9S-7423  Filed  .1-24-95;  845  ain| 

aiLUNQ  COOC  36ia-OR-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Now  World  Vistas  Infonnation 
Applications  Panel  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
25-26  April  1995  at  the  Air  Intelligence 
Agency,  San  Antonio.  TX  from  8:00  a.m. 
to  5;00  p.m. 

The  purpose  of  this  meeting  will  be  to 
provide  infonnation  applications 
assessments  on  issues  relating  to  New 
World  Vistas. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
5>cientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy ).  Conner. 

Air  Force  FedemI  Register  Liaisun  Officer. 
IFR  Doc.  95-7456  Filed  3-24-95,  8  45  ami 
atuma  code  wio-oi-p 


Department  of  ttie  Army  Corps  of 
Engineers 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Rancho  Palos  Verdes  Shore 
Protection  Feasibility  Study 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District.  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District 
intents  to  prepare  an  Environmental 


Impact  Statement  (EIS)  to  support  a 
cost-shared  feasibility  study  with  »he 
City  of  Rancho  Palos  Verdes.  California 
for  shoreline  protection  along  the  City  of 
Rancho  Palos  Verdes  coastline.  The 
purpose  of  the  feasibility  study  is  to 
evaluate  alternatives  for  reducing 
erosion,  sedimentation,  and  turbidity 
along  the  Rancho  Palos  Verdes 
coastline.  A  Corps-recommended  plan 
would  include  construction  of  shore- 
protection  measures  to  reduce  ongoing 
damages  to  the  shoreline  from  cciastal 
erosion  by  storm,  wave,  and  tidal 
events,  and  continued  deposition  of 
eroded  materials  in  the  adjacent  marine 
enviionment.  The  EIS  will  analyze 
potential  impacts  of  the  recommended 
plan  and  a  range  of  alternatives  on  the 
rnvironment. 

ADDRESSES:  Commander.  U.S.  Army 
Corps  of  Engineers.  Los  Angt^les  District. 
Environmental  Support  Section.  P.O. 
Box  2711.  Los  Angeles.  CA  90053-2325 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rt!y  Farve.  I'rojijct  Ecoloj^ist.  (213) 
894-5510.  or  Ms.  Anna  Zacher.  Study 
Manager.  (213)  894-2028. 
SUPPLEMENTARY  INFORMATION:  The  study 
area  is  located  along  the  coastline  of  the 
Palos  Verdes  Peninsula  in  the  City  of 
Rancho  Palos  Verdes.  The  topography 
consists  primarily  of  a  shoreline  backed 
by  steep  slopes  below  a  pronounced  sea 
cliff,  and  is  also  characterized  by  rocky 
headlands,  and  gravelly,  narrow 
beaches. 

Previous  shoreline  surveys  indicate 
that  the  nearshore.  in  the  recent  past, 
has  experienced  significant  accretion 
and  a  seaward  advance  of  more  than  150 
feet.  Since  1956,  when  a  contemporary 
landslide  began,  the  shoreline  has  been 
accredit  and  extended  by  earth 
movement  into  the  surf  zone. 
Thousands  of  tons  of  material  have  been 
washed  away  from  the  shoreline  and 
deposited  in  the  nearshore  basin, 
offshore,  or  carried  downcoast.  As  much 
as  30  inches  of  sediment  have  been 
deposited  over  rocky  bottom  areas 
which  histor..  ally  supported  a  rich  and 
diverse  intertidal  and  subtidal  biological 
community  near  the  toe  of  the  landslide 
berm.  Up  to  6  inches  of  sediment  have 
been  measured,  in  certain  areas,  as  far 
offshore  as  300  feet. 

Proposed  Action  and  Alternatives 

The  Los  Angeles  District  will 
investigate  and  evaluate  all  reasonable 
alternatives  to  address  methods  to 
reduce  shore  erosion,  sedimentation, 
and  turbidity  along  the  Rancho  Palos 
Verdes  coastline.  In  addition  to  the  NO 
ACTION  alternative,  the  construction  of 
structures  such  as  revetments  or  gabions 
along  the  shoreline  or  breakwaters  or 


dikes  in  the  nearshore  would  Im) 
evaluated  as  to  their  feasibility  as  shorn 
protection  measures.  It  should  be  noted 
that  the  Corps  will  not  analyze  or 
address  a  solution  to  the  landslide 
problem,  and  will  not  develop  Corps 
position  on  whether  the  landslide  is 
stabilizing,  or  is  expected  to  stabilize, 
based  on  shore  protection 

Scoping  Process 

The  scoping  process  is  on-g«)ing  and 
has  involved  preliminary  coordination 
with  Federal,  Slate,  and  local  agencies. 
A  public  scoping  meeting  is  scheduled 
at  the  Fred  Hesse  Community  Park 
Building,  29301  Hawthorne  Blvd., 
Rancho  Palos  Verdes,  CA  at  7:30  pin. 
April  26.  1995.  The  purpose  of  the 
meeting  is  to  gather  information  from 
the  general  public  or  interested 
organizations  about 'issues  and  concerns 
they  would  like  to  see  addressed  in  the 
EIS.  Comments  may  be  delivered  in 
writing  or  verbally  at  the  meeting  or 
sent  in  writing  to  the  Los  Angeles 
District  at  the  address  given  above. 
Kenneth  L.  Denton. 
Army  Federal  Hegistpr  Liaiscyn  Officer 
IFR  Doc  95-7457  Filed  3-24  -95,  8:45  ami 
BILLING  CODE  3710-KF-M 


Department  of  the  Navy 

Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Orlando,  FL — Hemdon  Annex 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Training  Center.  Herndon  Annex. 
Orlando.  FL,  the  surplus  propf.i>  that  is 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane.  Deputy  Division  Director. 
Department  of  the  Navy,  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson  Real 
Estate  Division.  Southern.  Division. 
Naval  Facilities  Engineering  Command. 
2155  Eagle  Drive,  North  Charleston,  SC 
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29419-9010,  telephone  (803) 743-0494, 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i,e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Captain  Harry  Smith,  Base 
Transition  Office,  Naval  Training 
Center,  Orlando,  FL  32813-5005, 
telephone  (407)  646-5301. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Training  Center,  Orlando,  FL, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29,  1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinnev  Homeless  Assistance  Act 
(42  U.S.C,  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  13,  1994.  thfe 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordinijiy.  this  notice  of  information 
regarding  tlie  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center,  Herndon  Annex,  Orlando.  FL.  is 
published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center,  Orlando,  FL. 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 


and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day-to- 
day operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  of  the 
Commission  is  400  South  Orange 
Avenue,  Orlando.  FL  32801-3302, 
telephone  (407)-246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center,  Hemdon  Annex,  Orlando,  FL, 
that  were  declared  surplus  to  the  federal 
government  on  April  29,  1994. 

Land 

Approximately  54  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Training  Center,  Hemdon  Annex. 
Orlando.  FL, 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October,  1998, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Warehouse/ Administration  (8 

structures).  Comments:  Approx, 

134,900  square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closiu-e  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  Hemdon  Annex. 
Orlando.  FL,  shall  submit  to  said 
Commission  a  notice  of  interest,  of  such 
governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  goverrmient,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  Section  2905(b).  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  deadline  for 
submissions  of  expressions  of  interest 


may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
13, 1994. 

Dated:  March  20. 1995. 
M.D.  Schetzsle, 

LT.JAGC.  USSR.  Alternate  Federal  Register 
Liaison  Officer. 

IFR  Doc.  95-7417  Filed  3-24-95:  8:45  am] 
BILLING  CODE  3810-FF-P 


Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 

Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Orlando,  FL— McCoy  Annex 

AGENCY:  Department  of  the  Na\7,  DOD. 
ACTION:  Notice. 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Training  Center,  McCoy  Annex, 
Orlando,  FL,  the  surplus  property  that  is 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson.  Real 
Estate  Division,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
2155  Eagle  Drive,  North  Charleston.  SC 
29419-9010,  telephone  (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Captain  Harry  Smith,  Base 
Transition  Office,  Naval  Training 
Center,  Orlando,  FL  32813-5005, 
telephone  (407)  646-5301. 
SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Training  Center,  Orlando,  FL, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510.  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29,  1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non- federal  public  agencies 
pursuant  to  various  statutes  which 
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authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C  11411),  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  13,  1994.  the 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  (Muragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center.  McCoy  Annex.  Orlando.  FL.  is 
published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center,  Orlando,  FL. 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day-to- 
day operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  of  the 
Commission  is  400  South  Orange 
Avenue,  Orlando,  FL  32801-3302, 
telephone  (407)  246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  tlie  land 
and  facilities  at  the  Naval  Training 
Center,  McCoy  Annex,  Orlando,  FL,  that 
were  declared  surplus  to  the  federal 
government  on  April  29. 1994. 


Approximately  838  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Training  Center,  McCoy  Annex, 
Orlando,  FL. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October.  1998. 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
—Barracks/Support  (6  structures). 

Comments:  Approx.  62,600  square 

feet. 
— Family  Housing/Multiplex  (53 

structures).  Comments:  Approx. 

452,800  square  feet. 
— Medical/Community  Support  (34 

structures).  Comments:  Approx. 

358.350  square  feet. 
— Operational/Administration  (10* 

structures).  Comments:  Approx. 

65,200  square  feet. 
— Maintenance/Motor  Pool  (11 

stritctures).  Comments:  Approx. 

36,000  square  feet. 
— Capehart  Duplex  Housing  (359 

structures).  Comments:  2,500  square 

feet  per  unit  on  average. 

Expressions  of  Interest 

Pursuimt  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center.  McCoy  Annex. 
Orlando.  FL.  shall  submit  to  said 
Commission  a  notice  of  interest,  of  such 
goverrunents.  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)  of  Section  29D5(b).  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
13,  1994. 


Dated:  March  20, 1995 
M.D.  Schetzsle, 

LT.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

(FR  Doa  95-7418  Filed  3-24-95;  8:45  am) 
■lUJNQOOOe  Wie-FF-P 

Office  of  the  Deputy  Assistant 
Secretary  of  ttie  Navy  (Conversion  and 
Redevelopment):  Community 
Redevelopment  Auttiortty  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Orlando,  FL— Area  C 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  This  Notice  provides 
information  regeuding  the  reuse 
commission  that  has  been  established  to 
plan  the  reuse  of  the  Naval  Training 
Center,  Area  C.  Orlando.  FL,  the  surplus 
property  that  is  located  at  that  base 
closure  site,  and  the  timely  election  by 
the  commission  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command,  200  Stovall  Street. 
Alexandria.  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson.  Real 
Estate  Division.  Southern  Division. 
Naval  Facilities  Engineering  Command, 
2155r  Eagle  Drive,  North  Charleston,  SC 
29419-9010,  telephone  (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Captain  Harry  Smith,  Base 
Transition  Office.  Naval  Training 
Center.  Orlando.  FL  32813-5005, 
telephone  (407)  646-5301. 

SUPPt.EMENTARY  INFORMATION:  In  1993, 
the  Naval  Training  Center.  Orlando.  FL. 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29.  1994.  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended. 


Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  13, 1994,  the 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center.  Area  C,  Orlando,  FL,  is 
published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center,  Orlando,  FL, 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day-to 
day  operations  of  the  commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  of  the 
commission  is  400  South  Orange 
Avenue,  Orlando,  FL  32801-3302, 
telephone  (407)  246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center.  Area  C,  Orlando.  FL,  that  were 
declared  surplus  to  the  federal 
government  on  April  29, 1994. 

Land 

Approximately  45  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Training  Center.  Area  C,  Orlando. 
FL, 


Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October,  1998, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 

— Administration/Support  (3 
structures).  Comments:  Approx. 
58,000  square  feet. 

— Warehouse/Storage  (18  structures). 
Comments:  Approx.  138,000  square 
feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  emd  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  Area  C,  Orlando,  FL. 
shall  submit  to  said  commission  a 
notice  of  interest,  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  Section  2905(b),  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  exprassions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
13,1994. 

Dated:  March  20. 1995. 

M.D.  Schetzsle. 

LT.  JAGC.  USNE,  Alternate  Federal  Register 
Liaison  Officer 

(FR  Doc.  95-7419  Filed  3-24-95:  8:45  am] 

BtLLMQ  CODE  3810-FF-P 


Office  of  tt>e  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Orlando,  FL— Main  Station 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Training  Center,  Main  Station, 
Orlando,  FL,  the  surplus  property  that  is 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane.  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  FaciUties  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson,  Real 
Estate  Division,  Southern  Division, 
Naval  Facilities  Engineering  Command. 
2155  Eagle  Drive,  North  Charleston,  SC 
29419-9010,  telephone  (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this  . 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Captain  Harry  Smith,  Base 
Transition  Office.  Naval  Training 
Center.  Orlando.  FL  32813-5005, 
telephone  (407)  646-5301. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Training  Center,  Orlando,  FL. 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29,  1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
pubhc  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
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sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  13,  1994.  the 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fuinils  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center,  Main  Station.  Orlando,  PL.  is 
published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center.  Orlando,  FL. 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  Commission.  Day-to- 
day operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  of  the 
Commission  is  400  South  Orange 
Avenue,  Orlando,  FL  32801-3302, 
telephone  (407)  246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center,  Main  Station.  Orlando,  FL,  that 
were  declared  surplus  to  the  federal 
government  on  April  29,  1994. 

Land 

Approximately  1,184  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Training  Center.  Main 
Station,  Orlando,  FL. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October,  1998, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Barracks  (72  structures).  Comments; 

Approx.  2,703,400  square  feet. 


—Housing/Housing  Support  (5 
structures).  Comments:  Approx. 
11,290  square  feet. 

— Personnel/Community  Support  (75 
structures).  Comments:  Approx. 
581,000  square  feet. 

— Administration  (22  structures). 
Comments:  Approx.  227,700  square 
feet. 

— Operational  Training/Fuel  (20 
structures).  Comments:  Approx. 
1,113,000  square  feet. 

— Maintenance  (10  structures). 
Comments:  Approx.  66,000  square 
feet. 

—Storage/Medical  (6  structures). 
Comments:  Approx.  114.000  square 
feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
govermnenls,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  Main  Station.  Orlando, 
FL,  shall  submit  to  said  Commission  a 
notice  of  interest,  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
goverrmient,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)  of  Section  2905(b).  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
13,  1994. 

Dated:  March  20,  1995. 
M.D.  Schetzsle. 

LT.  JAGC,  USNF.  Alternate  Federal  Register 

Liaison  Officer. 
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Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Reserve 
Center,  Coconut  Grove,  Miami,  FL 

agency:  Department  of  the  Na\7.  DOD. 
action:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Reserve  Center,  Coconut  Grove, 
Miami,  FL,  the  surplus  property  that  is 
located  at  that  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Kane.  Deputy  Division  Director. 
Department  of  the  Navy.  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson.  Real 
Estate  Division,  Southern  Division, 
Naval  Facilities  Engineering  Command. 
2155  Eagle  Drive,  North  Charleston,  SC 
29419-9010,  telephone  (803)  743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  one  of  the  above. 
SUPPLEMENTARY  INFORMATION:  In  1991. 
the  Naval  Reserve  Center,  Coconut 
Grove,  Miami.  FL.  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990. 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  the 
majority  of  the  land  and  facilities  at  this 
installation  were  on  June  7.  1991, 
declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  fb)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinnev  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 


property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  12,  1994.  the 
City  of  Miami.  FL.  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
vSection  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  As.sistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Reserve 
Center,  Coconut  Grove,  Miami.  FL,  is 
published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Reserve  Center,  Coconut  Grove. 
Miami.  FL.  purposes  of  implementing 
the  provisions  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended,  is  'iie  City  of  Miami,  FL.  Day- 
to-day  operations  of  the  commission  are 
handled  by  Mr.  Cesar  H.  Odio,  City 
Manager,  P.O.  Box  330708.  Miami,  FL 
33233-0708.  telephone  (305)  250-5400 
and  facsimile  (305)  285-1835. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Reserve 
Center.  Coconut  Grove,  Miami,  FL.  that 
were  declared  surplus  to  the  federal 
government  on  June  7,  1991. 

Land 

Approximately  3.27  acres  of  fee 
simple  land  at  the  Naval  Reser\e  Center. 
Coconut  Grove,  Miami,  FL. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes.  Property  numbers  are 
available  on  request. 
— Administrative  building  (one 

structure).  Comments:  Approx.  12.330 

square  feet. 
— Garage  (one  structure).  Comments: 

Approx  6,300  square  feet  with  an 

attached  paint  storage  shed  of  approx. 

1.956  square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 


Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Reserve  Center.  Coconut  Grove.  Miami. 
FL.  shall  submit  to  the  City  of  Miami. 
FL.  a  notice  of  interest,  of  such 
govermnents.  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  SecUon  2905(b),  the  City  of 
Miami  shall  assist  interested  parties  in 
evaluating  the  surplus  property  for  the 
intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Miami.  FL.  the  date  by  which 
expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e..  December 
12.  1994. 

Dated:  March  20,  1995. 
M.D.  Schetzsle, 

LT.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 
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Chief  oT  Naval  Operations  (CNO) 
Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  April 
19-20.  1995  from  9:00  a.m.  to  4:00  p.m. 
on  each  day  at  4401  Ford  Avenue. 
Alexandria,  Virginia.  These  sessions 
will  be  closed  to  the  public. 

The  purpo'-rt  of  this  meeting  is  to 
conduct  discussions  on  strategies  for  an 
uncertain  future  to  include  information 
warfare,  intelligence  community 
reorganization,  reserve  structure  and 
mobilization,  and  asj'mmetric  warfare. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  pubhc 
because  thev  will  be  concerned  with 


matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601.  Alexandria.  Virginia  22302-0268. 
Phone (703)  756-1205. 

March  21, 1995. 

M.D.  Schetzsle. 

U.  fACC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  95-7422  Filed  3-24-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  24,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Request  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Mar>'land 
Avenue;  SW..  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-i651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  de\'ice  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
351 7  of  the  Paperwork  Reduction  Act  of 
1980  (44  use.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
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for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statiitorv-  obligations. 

The  Director.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information;  (1) 
Tvpe  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  {5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  aii  expedited  rt'viow  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

DHled:  Man  h  21.  1995. 
Gloria  Parker, 

Dirtrrtor.  hilnrmntion  Rvsourvvi  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  Tribal  Divisions  t)f  Education 
School  Reform  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Go\ernments. 

Reporting  Burden: 
Responaes:  50. 
Burden  Hours:  2,000. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  program  assists  tribal 
divisions  of  education  in  coordinating 
school  reform  plans  developeil  lor 
schools  funded  by  the  Bureau  of 
Indian  Affairs  (BIA)  and  those  plan 
developed  for  public  schools.  The 
Department  will  use  the  information 
to  doterniine  which  applicants  are 
best  qudlified  to  receive  Federal  funds 
under  the  law. 

Additional  Information  ClearAncc  for 
this  inforniafion  co!!f  ction  is 
requested  for  Marcli  24,  1995.  An 
expedited  review  is  requested  in  order 
to  quickly  distribute  the  application 
notice  to  potential  applicants. 

IFR  Do< .  O.i-7413  Filed  .3-2-J-05;  8:41  ami 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 


proposed  information  collection 
ryquests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (O.MB)  was 
requested  by  March  15,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affnirs, 
Attention  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Kxecutive 
Office  Building,  Washington.  D  C. 
20503.  Requests  for  copies  of  the 
propose-^  '■■  Viri.iation  collection  request 
shoali!  bu  rtil-'ressed  to  Patrick  J 
.Shf-rrill,  Dc^^  trtment  of  Education.  400 
Maryland  Avenue.  .SW..  Room  5624, 
Regional  Office  Building  3.  Washington. 
D.C.  20202^651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  ].  Sherril.  (202)  708-9913. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
b»!tween  8  a.m.  and  8  p.ni..  Ea.-itom  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  S*-<  tion 
35 1 7  of  tne  Paperwork  Reduction  Act  of 
1980  (44  use.  Chapter  3517)  nrquires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comrrert  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  recjuirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Ftideral  law,  or  sjbstantielly  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations. 

The  Diret.tor,  Iiiformation  Resources 
Group,  publishes  this  notice  wiin  the 
at'ar.hed  proposed  informatirm 
( ollection  request  prior  to  subiuission  of 
this  request  to  OMB.  This  notice 
ci^ntains  the  following  informali"n:  (IJ 
Type  or  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  hdonnation;  (5)  FVequency 
of  collection;  (60  Affected  public;  and 
(7)  Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
was  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 


Dnted:  M.it  h  21.  IflOa. 
Cloria  Parker, 
Director.  Information  Resourca-  Cnnip. 

Office  of  Elementary  and  Secondary 
t.lucation 

T\pe  of  Rexiew:  Expedited. 

Title:  Coals  2000  K'arent  information  and 
Resource  Centers. 

f  requency:  Annually. 

Affected  Public:  Not  for  profit 
institutions;  State,  Local  or  Tribal 
Government. 

Rt^poning  Burden: 
Response:  300. 
Burdi-n  Hours:  14.400. 

Rr'cordkecping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 

Abstract:  Title  IV  of  the  Coals  2000: 
Educate  America  Act,  public  Law 
103-227  authorizes  the  establishment 
of  parent  information  and  resource 
centers  to  provide  training, 
information,  and  support  to  parents  of 
children  aged  birth  through  five,  and 
( hildren  enrolled  in  elem^iitary  and 
secondary  schools. 

Additional  Information:  Clearance  for 
this  information  collection  was 
requested  for  March  15,  1995  so  that 
applications  could  be  dcvelojjod  and 
submitted  prior  to  the  end  of  the 
school  year. 

[FR  Doc.  95-7414  Filed  3-24-9.S;  8.45  ami 
tILLINO  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER8&-401-021,  et  al.] 

Citizens  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  20.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Citizens  Power  &  Light  Co. 

[Docket  No  ER89-401-0L'll 

Take  notice  that  on  February  27.  1995, 
Citizens  Power  &  Light  Company 
(Citizens)  tendered  for  filing  a  letter 
ir.forming  the  Comn.ission  that  during 
the  fourth  calendar  year  quarter. 
Citizens  did  not  enter  into  any 
amercements  pursuant  to  which  Citizens 
bought  or  sold  electric  power  for  rcsnlo. 

2.  Heartland  Energy  Services,  Inc. 

|i)ocket  .No.  ER94-108-002I 

Take  notice  that  on  March  3,  1995, 
Heartland  Energy  Ser\'ices,  Inc. 
tendered  for  filing  with  the  Federal 


Energy  Regulatory  Commission 
information  relating  to  the  above  docket. 

3.  Puget  Sound  Power  &  Light  Co. 

IDocket  No.  ER94-155&-0001 

Take  notice  that  on  March  14,  1995, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  fiUng  supplemental 
information  to  its  August  16.  1994  filing 
in  the  above  referenced  docket. 

4.  City  of  Concord,  North  Carolina, 
Town  of  Dallas.  North  Carolina,  Publics 
Works  Commission  of  the  Town  of  Due 
West,  South  Carolina,  Public  Works 
Department  of  the  Town  of  Forest  City, 
North  Carolina.  Public  W'orks 
Commissioners  of  Greenwood,  South 
Carolina,  City  of  Kings  Mountain,  North 
Carolina,  City  of  Prosperity,  South 
Carolina,  and  Seneca  Light  and  Water 
Board  of  Seneca,  South  Carolina, 
Complainants  v.  Duke  Power  Company, 
Respondent 

IDocket  No.  EL95-31-OO0I 

Take  notice  that  on  March  10,  1995. 
the  City  of  Concord.  North  Carolina,  the 
Towrn  of  Dallas.  North  Carolina,  the 
Public  Works  Commission  of  the  Town 
of  Due  West.  South  Carolina,  the  Public 
Works  Department  of  the  Town  of 
Forest  City.  North  Carolina.  City  of 
Kings  Mountain.  North  Carolina,  the 
Public  Works  Commissioners  of 
Greenwood.  South  Carolina,  the  Town 
of  Prosperity.  South  Carolina,  and  the 
Seneca  Light  and  Water  Board  of 
Seneca,  South  Carolina  (collectively  the 
Municipals),  tendered  for  filing 
complaint  against  Duke  Power  Company 
(Duke).  The  Municipals  request  an 
investigation  to  determine  whether  the 
retes  charged  by  Duke  to  its  resale 
Schedule  10  customers  are  unjust, 
unreasonable  and  unduly 
discriminatory,  and,  if  so,  to  estabHsh 
just,  reasonable  and  non-discriminatory 
rates.  The  Municipals  request  that  the 
Commission  establish  just  and 
reasonable  rates  using  coincident  peak 
demands,  to  be  applied  prospectively 
from  the  conclusion  of  the  proceeding, 
and  just  and  reasonable  rates  using  non- 
coincident  peak  demands,  for  the 
purpose  of  measuring  refunds  to  which 
the  Municipals  may  be  entitled.  The 
Municipals  ask  the  Commission  to 
establish  a  refund  effective  date  not  later 
than  sixty  days  following  the  filing  of 
the  complaint.  Also,  the  Municipals 
request  that  a  rider  like  Duke's  Rider  EC 
Economic  Development  be  made 
available  to  the  Municipals  as  a  pass- 
through. 

Comment  date:  April  19,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Southern  California  Edison  Co. 

IDocket  No.  ER95-202-OOO1 

Take  notice  that  on  March  3,  1995, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a 
supplement  to  its  Novemter  18.  1994 
filing  of  the  Short  Term  Power  Sale 
Agreement  (Short  Term  Power  Sale 
Agreement  (Short  Term  PSA)  between 
the  City  of  Anaheim  and  Edison.  The 
supplement  placed  a  limit  on  the  total 
revenue  Edison  collects  in  any  calendar 
month  for  Capacity  and  Associated 
Energy  under  the  Short  Term  PSA. 

Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  3.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER95-251-0001 

Take  notice  that  Wisconsin  Electric 
Power  Company  (WEP)  tendered  for 
filing  on  March  10, 1995  an  amendment 
in  the  above-referenced  doclcet. 

Comment  date:  April  3. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Co. 

IDocket  No.  ER95-511-0001 

Take  notice  that  on  March  9.  1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  Notice  of 
Withdrawal  of  the  filing  filed  on  January 
27, 1995  in  the  above-referenced  docket. 

Comment  date:  April  3,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Missouri  Public  Service  Co. 

IDocket  No.  ER95-652-0001 

Take  notice  that  on  Februarj-  27,  1995, 
Missouri  Public  Service  Company 
tendered  for  filing  a  Service  Agreement 
under  its  power  sales  tariff  with 
Intercoast  Power  Marketing  Company. 

Comment  date:  April  3,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Blackstone  Valley  Electric  Co. 

IDocket  No.  ER95-682-000) 

Take  notice  that  on  March  14, 1995, 
Blackstone  Valley  Electric  Company 
tendered  for  filing  supplemental 
information  to  its  March  2,  1995  filing 
in  the  above-referenced  docket. 

Comment  date:  April  3, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Louisiana  Gas  and  Electric  Co. 

IDocket  No.  ER95-694-()()0| 

Take  notice  that  on  March  3.  1995, 
Louisiana  Gas  and  Electric  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  all  ser\ice  agreements 
e.xecuted  under  Rate  GSS  to  date  with 
NORAM  Energy. 

Comment  date:  April  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power  Corp. 

IDocket  No.  ER95-700-OO0J 

Take  notice  that  on  March  6,  1995, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Citizens  Power  &  Light 
Corporation  (Citizens).  This  Service 
Agreement  specifies  that  Citizens  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15,  1994,  and  which  has  an  effective 
date  of  March  13,  1993.  will  allow 
NMPC  and  Citizens  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  Citizens 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
January  30.  1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Citizens. 

Comment  date:  April  3.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER95-716-000) 

Take  notice  that  on  March  9.  1995. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Burlington  Electric  Department 
(Burlington)  dated  March  6.  1995 
providing  for  short  term  firm 
transmission  services  to  Burlington. 
Niagara  Mohawk  requests  an  effective 
date  of  March  18.  1995. 

Copies  of  this  filing  were  served  upon 
Burlington  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  April  4.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Carolina  Power  k  Light  Co. 

(Docket  No.  ER95-7t7-O0O| 

Take  notice  that  on  March  9.  1995, 
Carolina  Power  *  Light  Company 
(Carolina)  tendered  for  filing  separate 
Service  Agreements  executed  between 
Carolina  and  the  following  Eligible 
Entities.  Rainbow  Energy  Marketing 
Corporation;  Louis  Dreyfus  Electric 
Power  Inc.;  Enron  Power  Marketing, 
Inc.;  LG&E  Power  Marketing.  Inc.,  and 
Electric  Clearinghouse.  Inc.  Service  to 
each  Eligible  Entity  will  be  in 
accordance  with  the  term  and 
conditionsof  Carolina's  Tariff  No.  1  for 
Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  dale:  April  4,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCorp 

(Docket  No.  ER95-71ft-000| 

Take  notice  that  on  March  9.  1995, 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Termination  for  PacifiCorp 
Rate  Schedule  FERC  No.  344. 

Copies  of  this  filing  were  supplied  to 
Bonneville  Power  Administration,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  April  4,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

jDocket  No.  ER95-719-0001 

Take  notice  that  on  March  9. 1995, 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Exhibit  A  (Revision  No.  18,  effective 
September  30.  1994)  to  the  February  25, 
1976  Tr.i.ismission  Agreement 
(PacifiCurp  Rale  Schedule  FERC  No. 
123)  between  PacifiCorp  and  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State). 

Exhibit  A  specifies  the  projected 
maximiun  integrated  demand  in 
kilowatts  which  Tri-State  desires  to 
have  transmitted  to  its  respective  points 
of  delivery  by  PacifiCorp. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  an  effective  date  of  September  30, 
1994  be  assigned  to  Exhibit  A,  this  date 
being  consistent  with  the  Effective  date 
shown  on  Exhibit  A. 


Copies  of  this  filing  were  supplied  to 
Tri-State,  the  Wyoming  Public  Service 
Commission,  the  Public  Utility 
Commission  of  Oregon  and  the 
Washington  Utilities  and  Transmission 
Commission. 

Convnent  date:  April  4,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PeonsylTania  Poiwer  ft  Light  Co. 

(Docket  No.  ER95-720-000| 

Take  notice  that  on  March  9.  1995. 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  Power  Supply 
Agreement  (Agreement)  between  PP4L 
and  Allegheny  Electric  Coo|>erative,  Inc. 
(AEC)  dated  February  13, 1995.  The 
Agreement  provides  for  the  sale  by 
PP&L  to  AEC  of  electrical  energy  on  a 
firm  basis  at  a  new  delivery  point.  PP&L 
states  that  the  rates  included  in  the 
Agreement  are  identical  to  the  rates 
approved  by  the  Commission  in  PP&L's 
last  wholesale  rate  case  in  Docket  No. 
ER94-945-OG0. 

PP&L  has  requested  the  Agreement  be 
effective  sixty  days  following  the  filing 
date.  PP&L  has  requested  waiver  of  18 
CFR  35  12  to  permit  it  to  adopt  by 
reference  in  this  filing  information 
previously  submitted  to  the  Commission 
in  ER94-945-000. 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  AEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  4.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  California  Edison  Co. 

(Docket  No.  ER95-723-0001 

Take  notice  that  on  March  10.  1995. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the 
following  environmental  energy  storage 
agreement: 

Environmental  Energy  Storage 
Agreement  executed  by  the  United 
States  of  America  Department  of 
Energy  acting  by  and  through  the 
Bonneville  Power  Administration  and 
Southern  California  Edison 

The  Agreement  provides  the  terms 
and  conditions  whereby  Edison  stores 
energy  received  from  Bonneville  during 
the  period  from  April  16  through  July  31 
for  a  given  calendar  year  and  returns  an 
equal  amount  of  energy  to  Bonneville 
during  the  immediately  following 
period  of  November  15  through  March 
31. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 


State  of  California  and  all  interested 
parties. 

Comment  date:  April  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  95-7403  Filed  3-24-95;  8:45  ami 

BILLINO  COOC  6717-Ot-P 

[Docket  No*.  QF88-292-003  and  EL95-29- 
0001 

Kamine/Besicorp  Allegany  L.P.;  Errata 
Notice 

March  21. 1995 

In  the  Notice  of  Amendment  to  Filing, 
issued  March  13, 1995,  (60  FR  14742, 
March  20,  1995),  change  the  date  for 
filing  protests  and  inter\'entions  from 
March  28,  1995  to  April  3. 1995. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-7405  Filed  3-24-95.  8:45  am) 

BILLING  COOC  (TIT-OI-M 

[Docket  No.  RP95-207-000] 

Equ»trans.  Inc.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  21,  1995. 

Take  notice  that  on  March  17,  1995 
Equitrans.  Inc.  (Equitran).  tendered  for 
filing  to  become  part  of  its  FERC  Cas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  proposed  tariff  sheet,  with  a 
proposed  effective  date  of  April  15. 
1994: 
Original  Sheet  No.  9A 

Equitrans  states  that  the  purpose  of 
the  filing  is  to  flow  through  to  its  former 
bundled  sales  customers  the  refunds 


which  Equitrans  has  received  from 
upstream  pipelines  and  suppliers  for  gas 
purchase  and  transportation  activity 
which  occurred  prior  to  its 
implementation  of  Order  No.  636.  The 
filing  proposes  to  fiow  through 
$4,745,056.88  of  Account  No.  191 
refunds  and  billing  adjustments, 
including  carrying  charges,  to  Equitrans' 
former  bundled  sales  customers. 

Equitrans  states  that  this  amount 
corresponds  to  refunds  which  Equitrans 
has  received  from  upstream  pipelines 
and  suppliers  since  June  1, 1994,  when 
Equitrans  filed  to  to  direct  bill  its  former 
Rate  Schedule  PLS  customers  for  the 
positive  balance  in  its  Account  No.  191 
upon  termination  of  its  PGA.  The 
refunds  relate  to  purchase  activity 
which  took  place  under  Equitrans' 
former  PGA  through  August  31,  1993. 
Upon  acceptance  of  the  tariff  sheet, 
Equitrans  states, that  it  will  flow  through 
refunds  on  a  lump-sum  basis  to  its 
former  sales  customers  under  Rate 
Schedule  PLS. 

Any  person  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  28, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on     " 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  95-7409  Filed  3-24-95;  8:45  ami 
BILLING  CO0€  6717-01-M 


[Docket  No.  SA95-3-000] 

Ferguson-Burieson  County  Gas 
Gathering  System,  J.V.;  Notice  of 
Petition  for  Adjustment 

March  21. 1995. 

Take  notice  that  on  February  1,  1995, 
Ferguson-Burieson  County  Gas 
Gathering  System,  J,V.  (Ferguson- 
Burieson),  filed  pursuant  to  Section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),  a  petition  for  adjustment 
ft-om  §284.123(b)(l)(ii)  of  the 
Commission's  Regulations  to  permit 
Ferguson-Burieson  to  use  its  tariff  on 
file  with  the  Railroad  Commission  of 


Texas  (TRC)  for  services  performed 
pursuant  to  NGPA  Section  311. 

In  support  of  its  petition,  Ferguson- 
Burieson  states  that  it  is  an  intrastate 
pipeline  ojierating  in  the  State  of  Texas, 
and  is  a  gas  utility  subject  to  the 
jurisdiction  of  the  TRC.  Ferguson- 
Burieson  acquired  gas  pipeline  facilities 
formerly  owned  by  Winnie  Pipeline 
Company.  Ferguson-Burieson 's 
gathering  and  transportation  rates  are 
subject  to  regulation  by  the  TRC. 
Ferguson-Burieson  anticipates 
providing  Section  311  transportation 
and  storage  service  on  behalf  of 
interstate  pipeline  companies  or  local 
distribution  companies  served  by 
interstate  pipeline  companies  for  a 
charge  not  to  exceed  the  transportation 
rate  on  file  with  the  TRC,  which  is 
currently  $0.15  per  MMBtu. 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-7411  Filed  3-24-95;  8:45  anil 

BILLMG  CODE  6717-01-41 


[Docket  No.  RP95-131-O01] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  21.  1995. 

Take  notice  that  on  March  16,  1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  be  effective 
February  1, 1995  and  March  1,  1995; 

Substitute  Sixth  Revised  Sheet  No.  60 
Substitute  Seventh  Revised  Sheet  No.  60 

Northern  if  filing  to  correct  a 
typographical  error  on  one  of  the  MID 
rates.  The  Rate  for  firm  transportation 
from  Receipt  District  14  to  Deliver)' 
District  17  (APR-OCT)  was  misstated 
and  should  be  reduced  as  follows; 
— On  Substitute  Sixth  Revised  Sheet  No.  60: 

From  5.23  to  4.88  cents  per  MMBtu 
— On  Substitute  Seventh  Revised  Sheet  No. 

60:  From  4.41  to  4.06  cents  per  MMBtu 


Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordanct? 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
on  or  before  March  28,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate 
proceeding.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary 

IFR  Doc.  95-7406  Filed  :}-24-95:  B:45  ami 
BtLUNG  CODE  6717-01-M 


[Docket  No.  RP95-165-001] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  21,  1995 

Take  notice  that  on  March  16.  1995. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  l)econ:c 
part  of  Northerns  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  proposed  to  be  effective 
April  1,  1995; 

Substitute  Eighth  Revised  Sheet  No.  f.O 

Northern  states  that  it  is  filing  to 
correct  a  typographical  error  on  ono  of 
the  MID  rates.  The  Rate  for  firm 
transportation  from  Receipt  Dislrii  t  14 
to  Deliverv'  District  17  (.\PR-OCT)  was 
misstated  and  should  he  reduced  on 
Substitute  Eighth  Revisod  Sheet  No.  60 
from  5.83  cents  per  MMbtu  to  5.22  cents 
per  MMBtu. 

Northern  hirther  states  that  copies  of 
the  filing  have  been  mailed  to  each  r)f 
its  customers  and  interested  .Stat«; 
Commissions. 

Any  person  desiring  to  protest  sad 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
H2".  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  Ix^  file<l 
on  or  before  March  28.  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate 
proceeding.  Copies  of  this  filing  an;  on 
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file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  QMfacU. 

Secretary. 

|FR  Doc  95-7408  Filed  ^-24-95;  8:45  am) 

MLLMO  COM  (Tir-OI-M 

[Docket  No.  RP95-145-001] 

Northwest  Pipetlne  Cofporation;  Notice 
of  Proposed  Change  tn  FERC  Gas 
Tarm 

March  21. 1995. 

Take  notice  that  on  March  16, 1995, 
Northwest  Pipehne  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  as  part  of  its  FERC  Cas 
Tariff,  Third  Revised  Volume  No.  1, 
Substitute  Original  Sheet  No.  125,  with 
a  proposed  effective  to  coincide  with 
the  same  effective  date  ultimately  given 
to  tariff  sheets  previously  filed  in  this 
docket. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  March  1,  1995.  Order 
Accepting  and  Suspending  Tariff  Sheets 
Subject  to  Refund  and  Conditions  and 
Establishing  Technical  Conference 
(Order).  The  Order  was  issued  in 
response  to  Northwest's  January  30, 
1995,  filing  wherein  Northwest 
proposed  to  implement  tariff  provisions 
that  would  allow  Northwest  to  sell  (i) 
gas  that  becomes  the  property  of 
Northwest  pursuant  to  the  provisions  of 
terminated  transportation  or  storage 
agreements  or  due  to  tariff  provisions 
relating  to  interruptible  storage  or 
shipper  imbalances;  and  (ii)  other  de 
minimis  volumes  of  gas  as  the  need 
arises. 

Northwest  states  that  it  has  revised 
"Section  3.  Rates  and  Charges"  of  Rate 
Schedule  S-1  on  Sheet  No.  125  by 
removing  the  phrase  "and  such  rates 
and  charges  shall  not  be  subject  to  the 
jurisdiction  of. the  Commission." 
Northwest  states  that  it  also  responded 
in  the  instant  filing  to  the  intervenors' 
concerns. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers,  upon  all 
intervenors  in  Docket  No.  RP95-145- 
000  and  upon  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  March  28, 1995.  ProtesU  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lok  D.  Casbell. 

Secretary. 

(FR  Doc.  95-7407  Filed  3-24-95;  8:45  am) 

BtLUNO  COOC  Sn7-01-M 


pocket  No.  CP9S-65-001] 

Transwestem  Pipeline  Co.;  Notice  of 
Compliance  Filing 

March  21, 1995. 

Take  notice  that  on  March  10, 1995, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  it  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

E£EBctive  January  5, 19SS 

Seventh  Revised  Sheet  No.  2 

and  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
tariff  sheets: 

EfFiiCtive  January  5, 1995, 

Eighteenth  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  88 

On  January  5,  1995,  the  Commission 
issued  an  order  in  this  proceeding 
granting  Transwestem  and  Natural  Gas 
Pipeline  Company  of  America  (NGPL) 
abandonment  authorization  under 
Section  7(b)  of  the  Natural  Gas  Act 
(January  5  Order).  The  January  5  Order 
authorized  the  abandonment  of 
Transwestem 's  and  NGPL's  natural  gas 
exchange  service  under  Transwestem's 
Rate  Schedule  X-7  and  NGPL's  Rate 
Schedule  X-18,  subject  to  certain 
conditions  including  Transwestem 
making  the  instant  filing.  Pursuant  to 
Ordering  Paragraph  (A),  Transwestem 
herein  submits  Ihe  above  referenced 
tariff  sheets  to  reflect  the  abandonment 
of  the  certificated  exchange  service 
under  Transwestem's  Rate  Schedule  X- 
7  set  forth  in  Transwestem's  FT!RC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
and  Original  Volume  No.  2. 

Transwestem  respectfully  requests 
that  the  Commission  grant  any  and  all 
waivers  of  its  rules,  regulations,  and 
orders  as  may  be  necessary,  specifically, 
but  not  limited  to.  Sections  154.22  and 
154.63  of  the  Commission's  Regulations, 
so  as  to  permit  the  tariff  sheets 
submitted  herewith  to  become  effective 
January-  5, 1995,  which  is  the  effective 
date  of  the  Commission's  Order  issued 
in  Docket  No.  CP95-65-000. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  March  28. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-7404  Filed  3-24-95;  8  45  am] 
BILLMO  CODE  1717-01-M 

[Docket  No.  RP95-21 0-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  21, 1995. 

Take  notice  that  on  March  17, 1995, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  April  17,1995: 

5th  Revised  Sheet  No.  52 

Transwestem  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  to 
revise  Transwestem's  quality 
specifications  regarding  the  p>ercentage 
of  carbon  dioxide  that  will  be  allowable 
for  gas  delivered  into  its  system. 
Transwestem  requests  an  effective  date 
of  April  17,  1995,  for  this  tariff  sheet. 
Specifically,  Transwestem  proposes  to 
revise  §  2.1  (E)  and  (F)  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff  that  currently  provide  that  gas 
delivered  into  its  system  must  contain 
no  more  than  three  percent  of  carbon 
dioxide  and  no  more  than  a  combined 
total  of  four  percent  of  carbon  dioxide 
plus  nitrogen. 

Transwestem  proposes  to  modify  its 
tariff  language  to  reduce  the  percentage 
of  carbon  dioxide  from  three  percent  to 
two  percent  and  reduce  the  percentage 
of  carbon  dioxide  plus  nitrogen  fi-om 
four  percent  to  three  percent. 
Transwestem  seeks  these  modifications 
in  an  effort  to  conform  its  quality 
specifications  for  the  allowable 
percentage  of  carbon  dioxide  with  those 
percentages  of  pipelines  upstream  and 
downstream  of  Transwestem's  system 
as  well  as  to  conform  with  the  gas 
quality  specifications  of  pipelines  with 
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which  it  competes  in  providing 
transportation  services.  Such 
modifications  will  also  result  in  safer 
and  more  efficient  pipeline  operations 
on  Transwestem's  system. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  28, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tfikcn.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-7410  Filed  3-24-95;  8:45  am] 

BILUNQ  CODE  1717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5/78-6] 

Transfer  of  Confidential  Business 
Information  to  EPA  Contractors 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  confidential 

business  information  to  agency 

contractors  and  request  for  comments. 

StMMARY:  EPA  vnll  transfer  to  its 
contractors,  A.T.  Kearney,  Inc.,  PRC, 
Inc.,  and  SAIC,  Inc.  confidential 
business  information  (CBI)  which  has 
been  submitted  to  EPA  under  RCRA 
statutes  administered  by  the  Agency. 
Also,  the  Agency  will  transfer  CBI  to  the 
following  subcontractors  of  these  firms: 
Metcalf  &  Eddy,  Booz  Allen  &  Hamilton, 
TRC  Environmental  Corp.,  Midwest 
Research  Institute,  Cadmus  Group, 
DPRA,  Environ,  META,  Vigyan, 
Franklin  Associates,  Sigma  Research 
Corporation,  Becker  Associates,  Eastern 
Research  Group,  BAT  Associates,  Inc., 
CCJM,  Hydrogeologic,  Inc.,  ENSECO, 
CDM  Federal  Programs  Corp.,  ICF, 
Resource  Applications,  Inc.,  Dynamac, 
Quanterra  Environmental  Services,  C.C. 
Johnson,  Malhotra,  RAI,  ISSI.  Fifer 


Environmental  and  InfoPro.  Also,  A.T. 
Keamey  will  be  a  subcontractor  to  SAIC 
and  SAJC  will  be  a  subcontractor  to  A.T. 
Keamey  under  their  respective 
contracts. 

DATES:  Transfer  of  confidential  business 
data  will  occur  no  sooner  than  (insert  10 
days  from  date  of  publication). 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Fogarty,  Office  of  Solid  Waste 
(5305),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460, 202-260-7922. 
SUPPLEMENTARY  INFORMATION:  Under 
EPA  Contract  numbers  6B-W4-0004, 
68-W4-0005,  68-W4-0006,  68-W4- 
0007  and  6a-W4-0013,  A.T.  Kearney, 
PRC,  SAIC,  and  their  subcontractors, 
will  assist  the  EPA  Regional  Offices  (I- 
X)  by  providing  technical  assistance  and 
services  which  support  EPA's  RCRA 
enforcement  and  permitting  activities, 
such  as  sampling,  corrective  action 
oversight,  technical  review  of 
documents,  and  special  studies. 

Piu^uant  to  EPA  regulations  40  CFR, 
Part  2,  Subpart  B,  EPA  has  determined 
that  the  above  contractors  require  access 
to  RCRA  CBI  to  perform  the  work 
required  under  these  contracts.  EPA  is 
submitting  this  notice  to  inform  all 
submitters  of  CBI  that  EPA  will  transfer 
to  these  firms,  on  a  need-to-know  basis. 
CBI  collected  under  the  authority  of 
RCRA.  Upon  completing  their  review  of 
materials  submitted,  the  above 
contractors  will  return  all  such 
materials  to  EPA. 

Prior  to  the  transfer  of  any  RCRA  CBI, 
A.T.  Keamey,  PRC  and  SAIC,  and  their 
subcontractors  will  receive 
authorization  for  access  to  RCRA  CBI 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  EPA  will 
review  and  approve  the  security  plans 
of  the  contractors  and  sub-contractors. 
Contractor  and  sub-contractor  personnel 
will  sign  non-disclosure  agreements  and 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  CBI. 

Dated:  March  8, 1995. 
Elliott  P.  Lawrs, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
(FR  Doa  95-7494  Filed  3-24-95:  8:45  am] 
BIUING  COOE  KtO-tO-tt 


[FRL-5178-41 

Science  Advisory  Board  Notification  of 
Public  Advisory  Committee  Meeting. 
Open  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 


notice  is  hereby  given  that  various 
Committees  and  Subcommittees  of  the 
Science  Advisory  Board  will  meet  as 
follows: 

(1)  The  Science  Ad\isory  Board's 
(SAB's)  Executive  Committee,  will 
conduct  a  meeting  on  Tuesday  and 
Wednesday,  April  10-11, 1995.  The 
meeting  will  be  held  in  the 
Administrator's  Conference  Room  1103 
West  Tower  at  the  Environmental 
Protection  Agency,  401  M  Street  SW. 
Washington,  DC  20460.  It  wrill  begin  at 
8:30  a.m.  and  adjourn  not  later  than  5:00 
p.m.  on  each  day. 

At  this  meeting  the  Executive 
Committee  will  receive  updates  from 
each  of  its  10  standing  committees,  as 
well  as  its  special  subcommittees. 

The  EC  will  also  examine  procedural 
issues.  Tim  Fields,  Deputy  Assistant 
Administrator  for  the  office  of  Solid 
Waste  and  Emergency  Response,  vdll 
discuss  the  experience  of  SAB's  being 
involved  in  site-specific  cases. 
Representatives  of  the  Agency's 
Management  and  Operations  staff  will 
report  on  their  findings  in  a  study  of  the 
operation  of  the  Office  of  the  SAB. 

Additional  topics  on  the  agenda 
include  status  reports  on  the  Agency's 
ecological  risk  assessment  guidelines 
and  on  the  Agency's  development  of 
new  methodology  for  economic 
analysis.  The  Deputy  Administrator  will 
also  seek  the  EC's  views  on  the 
Presidential-initiated  review  of 
Agency's  regulations.  Representatives  of 
various  offices  will  provide  background 
information  on  the  emerging  state  of 
environmental  protection  at  the  state, 
national,  and  international  levels. 

The  meeting  is  open  to  the  public. 
Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit 
comments  should  contact  Dr.  Donald  G. 
Bames,  Designated  Federal  Official  for 
the  Executive  Committee  (1400),  V.Sr 
Enviroimiental  Protection  Agency, 
Washington,  DC  20460  at  202-260- 
4126;  FAX  202-260-9232;  and 
INTERNET 

bames. don@ep>amail.epa. gov.  Limited 
unreserved  seating  will  be  available  at 
the  meeting. 

(2)  The  Acid  Deposition  Effects 
Subcommittee  of  the  Ecological 
Processes  and  Effects  Committee  (EPEC) 
will  meet  on  April  12-13, 1995,  at  the 
Quality  Hotel  Capitol  Hill,  415  New 
Jersey  Avenue,  N.W.,  Washington,  DC 
20001,  telephone  (202)  638-1616.  The 
purpose  of  the  meeting  is  to  review  the 
Agency's  draft  Acid  Deposition 
Standard  Feasibility  Study  Report  to 
Congress.  The  Subcommittee  will  meet 
8:30  am  to  5:00  pm  on  April  12  and 
bom  8:00  am  to  10:00  am  on  April  13. 
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The  meeting  will  be  open  to  the  public, 
but  seating  will  be  on  a  first-come  basis. 

Background:  The  Report  to  Congress 
was  mandated  by  Title  IV  of  the  Clean 
Air  Act  Amendments  of  1990  and  is 
intended  to  address  the  feasibility  and 
effectiveness  of  an  acid  deposition 
standard  to  protect  sensitive  and 
critically  sensitive  aquatic  and 
terrestrial  resources.  The  report,  which 
has  been  released  by  the  Agency  for 
public  comment  (Federal  Register. 
February  10.  1995.  vol.  60,  no.  28.  p. 
7965;  comment  period  subsequently 
extended  to  April  1).  projects  acid 
deposition  and  effects  under  varying 
scenarios  using  the  Regional  Acid 
Deposition  Model  (RADM)  and  the 
Model  for  Acidification  of  Groundwater 
in  Catchments  (MAGIC).  Effects  from 
both  nitrogen  and  sulfur  deposition  are 
considered.  The  Charge  to  the 
Subcommittee  includes  the  following 
questions:  (1)  Have  the  models  been 
»   applied  in  a  credible  manner  and/or 
within  the  bounds  of  applicability  for 
the  scientific  analyses  and  assessments 
in  the  report?  (2)  Have  the  modeUng 
results  been  appropriately  integrated?  In 
what  ways  might  the  integration  be 
improved?  (3)  Are  the  conclusions 
drawn  in  the  study  consistent  with  the 
state  of  the  science  and  the  state  of 
modeling?  (4)  What  conclusions  are 
insupportable  or  weak?  For  what 
reasons?  How  might  they  be  improved? 
(5)  Are  there  important  conclusions 
torn  piioT  modeling  reports  that  should 
be  included  in  the  report?  (6)  Have  the 
scientiTic  uncertainties  associated  with 
the  conclusions  drawn  in  the  study  been 
adequately  characterized?  If  not.  what 
approaches  are  suggested? 

Additional  Information:  To  obtain  a 
meeting  agenda,  contact  Ms.  Constance 
Valentine,  Science  Advisory  Board.  401 
M  Street.  SW  (140aF),  Washington.  DC 
20460,  telephone  (202)  260-6552.  FAX 
(202)  260-7118.  or  via  the  Internet  at 
valentine.connie€tepamail.epa.gov.  To 
obtain  a  copy  of  the  draff  Acid 
Deposition  Standard  Feasibility  Report 
to  Congress,  contact  the  Office  of  Air 
and  Radiation  Docket  and  Information 
Center  at  (202)  260-7548/7549  or  at 
FAX  (202)  260-4400  and  refer  to  Docket 
AR-95-01. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Subcommittee 
regarding  the  draft  Report  to  Congress 
must  notify  Stephanie  Sanzone. 
Designated  Federal  Officer  for  EFEC.  at 
telephone  (202)  260-6557,  FAX  (202) 
260-7118,  or  via  the  INTERNET  at 
sanzone.stephanie€tepamail. epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed. 


(3)  The  Physical  Effects  Review 
Subcommittee  (CAACACPERS)  of  the 
Clean  Air  Act  Compliance  Analysis 
Council  (CAACAC)  will  conduct  a  brief 
teleconference  meeting  on  Wednesday. 
April  12. 1995  from  2:00  p.m.  to  3:00 
p.m.  eastern  time.  In  the  teleconference, 
the  CAACACPERS  v«ll  discuss  its  draf^ 
report  resulting  from  a  public  meeting 
held  on  November  15  and  16.  1994  (See 
Federal  Register.  Vol.  59.  No.  191. 
Tuesday.  October  4.  1994.  pp.  50599- 
50601.  relating  to  review  drafts  of  the 
Physical  Effects  Documents  pertaining 
to  section  81 2  of  the  Clean  Air  Act 
(CAA).  namely  (1)  Ozone.  (2)  Sulphur 
Oxides.  (3)  Particulate  Matter.  (4) 
Carbon  Monoxide,  (5)  Nitrogen  Oxides, 
and  (6)  Lead,  and  a  draft  methodology 
document,  which  outlines  the  overall 
strategy  of  this  effort.  The  proposed 
charge  to  the  CAACACPERS  relating  to 
this  review  is  listed  in  the  October  4, 
1994,  Federal  Register  notice. 

The  CAACACPERS  will  also  discuss 
with  Agency  staff  additional  supporting 
documentation  regarding  the  overall 
Physical  Effects  review  process;  and  to 
plan  for  a  possible  additional  review  for 
mid-May,  to  be  held  in  Washington,  DC, 
metropolitan  area. 

For  copies  of  the  Agency's  draft 
section  812  CAA  draft  documents, 
please  contact  Ms.  Eileen  Pritchard. 
Secretary,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy 
Planning  and  Evaluation  (OPPE). 
Economic  Analysis  and  Innovation 
Division  (Mail  Code  2127),  401  M 
Street.  SW .  Washington.  DC  20460.  Tel. 
(202)  260-3354.  and  FAX  (202)  260- 
5732.  Any  member  of  the  public 
desiring  to  participate  in  the 
teleconference,  desiring  additional 
information  about  the  meeting,  or 
desiring  to  obtain  copies  of  the  agenda 
and  other  information  about  the  conduct 
of  the  meeting,  or  to  request  time  on  the 
agenda  for  public  comments,  please 
contact  Dr.  K.  Jack  Kooyoomjian. 
Designated  Federal  Official,  or  Ms. 
Diana  Pozun,  Staff  Secretary,  Science 
Advisory  Board  (1400F).  US  EPA,  401  M 
Street.  SW.  Washington  DC  20460,  by 
telephone  at  (202)  260-6552  or  FAX  at 
(202)  260-7118.  or  via  the  INTERNET 
at:  pozun.diana@epamail.epa.  Gov. 

(4)  The  Ecological  Processes  and 
Effects  Committee  will  meet  on  April 
13.  1995.  begirming  at  10:00  a.m.  and 
ending  no  later  than  4:00  p.m.,  at  the 
QuaUty  Hotel  Capitol  Hill.  415  New 
Jersey  Avenue.  NW.  Washington,  DC. 
The  purpose  of  the  meeting  is  to  receive 
a  briefing  on  the  Agency's  development 
of  draft  Ecological  Risk  Assessment 
Guidelines,  and  to  engage  in  a 
consultation  with  Agency  staff  on  a 
proposal  to  establish  a  network  of 


ecosystem  index  sites  as  part  of  the 
Environmental  Monitoring  and 
Assessment  Program  (EMAP).  The  SAB 
has  developed  the  consultation  as  a 
mechanism  to  advise  the  Agency  on 
technical  issues  that  should  be 
considered  in  the  development  of 
regulations,  guidelines  or  technical 
guidance  before  the  Agency  has  taken  a 
position. 

Additional  Information:  To  obtain  a 
meeting  agenda,  contact  Ms.  Constance 
Valentine.  Science  Advisory  Board.  401 
M  Street,  SW  (1400F),  Washington.  DC 
20460.  telephone  (202)  260-6552,  FAX 
(202)  260-7118,  or  via  the  Internet  at 
valentine.connie@epamail.epa.gov. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Subcommittee 
regarding  the  topic  under  review  must 
notify  Stephanie  Sanzone,  Designated 
Federal  Officer  for  EPEC,  at  telephone 
(202)  260-6557.  FAX  (202)  260-7118.  or 
via  the  INTERNET  at 
sanzone.stephanie@epamail.epa.gov. 
The  rtquest  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed. 

(5)  The  Hazardous  Waste 
Identification  Rule  (HWIR) 
Subcommittee  of  the  SAB  Executive 
Committee  will  meet  on  April  26-27, 
1995,  at  the  Governor's  House  Hotel, 
1615  Rhode  Island  Ave.,  NW. 
Washington  DC.  20036,  telephone  (202) 
296-2100.  The  Subcommittee  will  meet 
from  8:30  am  to  5:00  p.m.  on  April  26 
and  from  8.00  a.m.  to  4.00  p.m.  on  April 
27.  The  meeting  will  be  open  to  the 
public,  but  seating  will  be  on  a  first- 
come  basis. 

Background:  The  purpose  of  the 
meeting  is  to  review  the  Agency's  draft 
multi-media,  multi -pathway  risk 
analysis  being  developed  to  support  the 
proposed  Hazardous  Waste 
Identification  Rule  (HWIR);  the  purpose 
of  HWIR  is  to  specify  those  conditions 
under  which  materials  designated  as 
hazardous  waste  may  be  declassified  as 
such  and  therefore  no  longer  subject  to 
the  constraints  of  hazardous  waste 
management.  The  Executive  Committee 
established  an  ad  hoc  subcommittee  for 
this  review  in  order  to  adequately 
consider  the  multiple  routes  of  fate, 
transport,  and  exposure  of  humans,  plus 
ecological  effects  of  wastes.  The  Charge 
to  the  Subcommittee  includes 
examination  of  the  approaches  for 
assessing  fate  and  transport  of  waste 
constituents,  ecological  exposure  and 
effects,  and  human  exposure  and  effects. 
In  addition,  the  Agency  has  asked  the 
Subcommittee  to  consider  whether  the 
approach  taken  for  determining  high- 
end  estimates  will  produce  roughly 
comparable  levels  of  conservatism 


across  the  different  pathways  and 
receptors  being  considered. 

Additional  Information:  To  obtain  a 
copy  of  the  review  document, 
"[development  of  human  health-based 
and  ecologically-based  exit  criteria  for 
the  Hazardous  Waste  Identification 
Project  (HWIP)."  contact  the  RCRA 
Docket  at  (202)  260-9327.  To  obtain  a 
meeting  agenda,  contact  Ms.  Constance 
Valentine,  Science  Advisory  Board.  401 
M  Street.  SW  (1400F).  Washington.  DC 
20460.  telephone  (202)  260-6552.  FAX 
(202)  260-7118.  or  via  the  hitemet  at 
valentine.connie@epamail.epa.gov. 

(6)  The  Enxironmental  Economics 
Advisory  Committee  (EEAC)  of  the 
Science  Advisory  Board  will  meet  on 
April  27, 1995  at  the  Holiday  Inn 
Georgetown,  2101  Wisconsin  Avenue 
NW,  Washington  DC  20007.  The  hotel   ' 
telephone  number  is  (202)  338—4600. 

Background:  The  meeting,  which  is 
open  to  the  public,  will  start  at  9:00 
a.m.,  and  adjourn  no  later  than  5:00 
p.m.  Its  main  purpose  is  to  review 
reports  drafted  by  the  Committee  on  the 
resources  for  economic  analysis  at  the 
Environmental  Protection  Agency,  and 
on  methodology  for  collecting 
information  on  the  annual  investment  in 
pollution  control  capital  equipment  and 
operations.  The  Committee  may  also 
consult  with  Agency  Staff  from  the 
Office  of  Policy,  Planning  and 
Evaluation  (OPPE)  on  methodology 
underlying  the  OPPE  "Cost  of  Clean" 
report. 

Additional  Information.  An  agenda 
for  the  meeting  is  available  from  the 
Science  Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Wasiiington,  DC  20460 
(202-260-6552).  Members  of  the  public 
desiring  additional  information  about 
the  conduct  of  the  meeting  should 
contact  Dr.  Edward  Bender.  Designated 
Federal  Official.  Environmental 
Economics  Advisory  Committee,  by 
telephone  at  (202)  260-2562.  via 
Internet  to 

bender.edward@epamail.epa.gov.  by 
facsimile  to  (202)  260-7118,  or  by  mail 
to  the  address  noted  above. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  exp)ects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for 
teleconference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  three  minutes 
per  speaker  and  no  more  than  fifteen 
minutes  total.  For  meetings  other  than 
teleconference  calls,  opportunities  for  . 
oral  comment  will  be  usually  limited  to 


five  minutes  per  speaker  and  no  more 
than  thirty  minutes  total.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date  (usually  one  week 
prior  to  a  meeting  or  teleconference), 
may  be  mailed  to  the  relevant  SAB 
committee  or  subcommittee  prior  to  its 
meeting;  comments  received  too  close  to 
the  meeting  date  will  normally  be 
provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

To  Obtain  More  Information  on  or 
Participate  in  the  SAB  Meetings 

These  meetings  are  open  to  the 
public,  but  seating  or  telephone  lines 
are  limited  and  available  on  a  first  come 
basis.  Any  member  of  the  public 
wishing  further  information  concerning 
the  meetings,  such  as  a  proposed 
agenda,  or  who  wishes  to  submit  oral  to 
written  conunents  (at  least  35  copies) 
should  contact  the  appropriate 
Designated  Federal  Official  as  listed 
above.  Written  inquiries  can  be  sent  to 
the  following  address:  U.S. 
Environmental  Protection  Agency;  401 
M  Street  SW..  Washington,  DC  20460. 
Phone:  (202)  260-6552  or  FAX  (202) 
260-7118. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
teleconference  or  meetings  should 
contact  the  listed  Designated  Federal 
OfficiaJ  no  later  than  one  week  prior  to 
the  meeting  of  teleconference  in  order  to 
have  time  reserved  on  the  agenda.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  a 
teleconference  or  meeting  will  not  be 
repetitive  of  the  previously  submitted 
oral  or  written  statements.  Written 
comments  received  in  the  SAB  Staff 
Office  sufficiently  prior  to  a  meeting 
date  (usally  one  week  prior  to  a  meeting 
or  teleconference),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated;  March  30. 1995. 
Samuel  Rodber^. 

Acting  Staff  Director.  Science  Advisory  Board 
[FR  Doc.  95-7496  Filed  3-24-95;  8:45  ami 
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Common  Sense  Initiative  Council 
(CSIC) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  of  public  advisory 

CSIC  subcommittee  meeting(s);  open 

meeting(s). 

SUIflKIARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  notice  is  hereby  given  that 
several  subcommittees  of  the  Common 
Sense  Initiative  Council  (CSIC)  will 
meet  on  the  dates  and  times  described 
below.  All  times  noted  are  Eastern 
Time.  All  meetings  are  open  to  the 
public.  Seating  at  meetings  will  be  on  a 
first-come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  with  each 
subcommittee  announcement  below. 

(1|  Printing  Sector  Subcommittee — 
April  18  and  19, 1995 

The  Common  Sense  Initiative 
Council.  Printing  Sector  Subcommittee 
(CSIC-PSS)  is  conducting  a  meeting  on 
April  18  and  19.  1995.  The  CSIC-PSS 
will  meet  at  the  Hyatt  Regency  Crystal 
City.  2799  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  telephone 
number  for  the  hotel  is  (703)  418-1234 
On  Tuesday,  April  18th.  the  meeting 
schedule  is  9  a.m.  to  5  p.m.  On 
Wednesday,  April  19th,  the  meeting  is 
scheduled  from  9  a.m.  until 
approximately  3:30  p  ni.  The  meeting 
agenda  will  focus  on  several  areas:  (1) 
Finalizing  procediu^l  matters  relating  to 
the  CSIC-PSS  operation;  (2)  discussing 
draft  workplans  prepared  by 
workgroups;  and  (3)  allowing  time  for 
breakout  sessions  of  the  workgroups. 

Limited  time  will  be  provided  for 
persons  wishing  to  make  oral 
presentations  at  the  meeting.  Anyone 
wishing  to  submit  written  comments 
must  forward  at  least  35  copies  to 
Ginger  Gotliffe.  Designated  Federal 
Officer  (DFO).  U.S.  EPA.  Office  of 
Compliance  (2224A).  401  M  Stre-t  SW.. 
Washington.  DC,20460.  Comments 
should  be  received  by  April  14.  For 
further  meeting  information  contact 
Ginger  Gotliffe.  DFO  on  (202)  564-7072. 
or  Nancy  Cichowicz.  Alternate  DFO. 
Region  IB.  on  (215)  597-2030. 

(2)  Automobile  Manufacturing  Sector 
Subconunittee — April  20.  1995 

The  Common  Sense  Initiative 
Council.  Automobile  Manufacturing 
Sector  Subcommittee  (CSIC-AMS)  is 
holding  an  open  meeting  on  Thursday. 
April  20.  1995  from  8:30  a.m.  to  4:00 
p.m..  at  the  St.  James  Preferred 
Residence,  950  24th  Street,  NW.. 
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Washington.  DC  20037.  phone  (202) 
457-0500. 

Tliree  workgroups  were  formed  at  the 
first  meeting  in  January,  (1)  Permits;  (2) 
Regulatory  Programs;  and  (3)  Lifecycle 
Management  and  Innovative 
Technology.  At  this  meeting,  reports 
will  be  presented  from  the  three 
workgroups  on  draft  workplan 
activities.  Information  presented  will 
aid  the  CSIC-AMS  is  discussion  and 
development  of  a  consensus  workplan. 
,  For  nirther  information  on  this 
meeting,  please  call  Carol  Kemker.  DFO. 
on  (404)  347-3555  (ext.  4222).  Keith 
Mason  on  (202)  260-1360.  or  Leila  Yim 
on  (202) 260-0628. 

(3)  Iron  and  Steel  Sector 
Subconunittee — April  26, 1995 

The  Common  Sense  Initiative 
Council,  Iron  and  Steel  Sector 
Subcommittee  (CSIC-ISS)  is  convening 
an  open  meeting  on  Wednesday,  April 
26,  1995  from  8:30  a.m.  to  11:30  a.m.  at 
the  Sheraton  Cleveland  City  Centre 
Hotel,  777  St.  Clair  Avenue,  Cleveland, 
OH  44114.  telephone  number  (216)  771- 
7600. 

The  four  CSIC-ISS  workgroups  (1) 
Innovative  Technology;  (2)  Compliance; 

(3)  Permits;  and  (4)  Brownfields  will 
meet  on  Tuesday  preceding  the  meeting 
at  the  same  location.  The  hill  CSIC-ISS 
subcommittee  will  meet  on  the  26th  to 
deliberate  and  review  activities  and 
projects  recommended  by  the 
workgroups  and  to  provide  consensus 
decisions  on  developing  a  CSIC-ISS 
workplan  and  implementing  projects. 

For  further  information  on  this 
meeting,  please  call  either  Mary  Byrne, 
Region  V,  on  (312)  353-2315  or  Judith 
Hecht,  EPA  Headquarters,  on  (202)  260- 
5682. 

(4)  Metals  Finishing  Sector 
Subconunittee — April  27  and  28, 1995 

The  Common  Sense  Initiative 
Council,  Metals  Finishing  Sector 
Subcommittee  (CSIC-MFS)  will  hold  an 
open  meeting  on  April  27  and  28,  1995 
at  the  Holiday  Inn  at  the  Crossing.  801 
Greenw  ich  Avenue,  Warwick,  RI  02886. 
telephone  number  (401)  732-6000  (the 
hotel  is  located  off  Exit  12A  of  Interstate 
95).  Meeting  times  are  scheduled  to  run 
from  approximately  9  a.m.  to  4  p.m. 
each  day.  The  meeting  on  April  27th 
will  begin  as  an  open  session  of  the 
subcommittee  followed  by  various 
workgroup  sessions  later  that  day.  The 
full  subcommittee  will  be  in  session  all 
day  on  April  28th.  The  agenda  will 
focus  on  further  definition  of  workplan 
objectives  and  consensus  decisions 
relating  to  workplan  formulation  and 
implementation.  Workgroups  of  the 
CSIC-MFS  include:  Regulatory  and 


Reporting  Programs;  Research  and 
Technology;  Promoting  Improved 
Performance;  Environmentally 
Responsible  Transition;  and  Compliance 
Assistance  and  Enforcement. 

For  further  information  regarding 
CSIC-MFS  activities  relating  to  this 
announcement  contact  either  Bob 
Benson.  EPA  Headquarters,  on  (202) 
260-8668  or  Mark  Mahoney.  Region  I, 
on  (617) 565-1165. 

Inspection  of  Subconunittee  Documents 

Documents  relating  to  the  above 
subcommittee  announcements  will  be 
publicly  available  at  the  meetings. 
Thereafter,  these  documents,  together 
with  official  minutes  for  the  meetings, 
will  be  available  for  public  inspection  in 
room  2417M  of  EPA  Headquarters, 
Common  Sense  Initiative  Program  Staff, 
401  M  Street,  SW.,  Washington,  DC 
20460.  phone (202)  260-7417. 

Dated:  March  18.  1995. 
Vivian  M.  Daub, 

Acting  Designated  Federal  Officer. 
|FR  Doc.  95-7493  Filed  3-24-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Correction  to  Report  No.  2063] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

March  22.  1995. 

Report  No.  2063.  released  March  16. 
1995  (60  FR  14941.  March  21,  1995) 
prematurely  listed  the  below  petition  for 
reconsideration.  Therefore  this  petition 
is  hereby  deleted. 

Subject:  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Adopt 
Regulations  for  Automatic  Vehicle 
Monitoring  Systems.  (PR  Docket  No.  93- 
61) 

Number  of  Petition  Filed:  1. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

jFR  Doc.  95-7380  Filed  3-24-95;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 


Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

American  Classic  Voyages  Company.  Two 
North  Riverside  Plaza.  Suite  600.  Chicago. 
Illinois  60606 

Vessel:  AMERICAN  QUEEN 
Dated:  March  21. 1995. 

foseph  C.  Polking, 

Secretary. 

|FR  Doc.  9S-7374  Filed  3-24-95;  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiHty  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

YachtShip  CruiseLine.  Inc.  (dA>/a  American 
West  Steamboat  Comptany),  520  Pike 
Street.  Suite  1610.  Seattle.  Washington 
98101 

Vessel:  QUEEN  OF  THE  WEST 

Dated:  March  21. 1995. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  95-7375  Filed  3-24-95;  8:45  am) 

BILUNG  COOE  6730-0 1-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  l)een  issued  a  Certificate 
of  Financial  Responsibihty  to  Meet 
Liability  Incurred  for  Deadi  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Discovery  Sun  Partnership.  Discover  Sun 
Cruises.  Inc.  and  Discovery  Sun  Tours. 
Inc..  1850  Eller  Drive.  Fort  Lauderdale. 
.Florida  33316 
Vessel:  DISCOVERY  SUN 


Dated:  March  21.  1995. 
Joseph  C  Polking, 
Secretory. 

|FR  Doc.  95-7376  Filed  3-24-95:  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certification 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pubhc  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Discovery  Sun  Partnership.  Discovery  Sun 
Cruises.  Inc.  and  Discovery  Sun  Tours. 
Inc..  1850  Eller  drive.  Fort  L,auderdale. 
Florida  33316 

Vessel:  DISCOVERY  SUN 
Dated:  March  21, 1995. 
Joseph  C  Polking, 
Secretory. 

[PR  Doc.  95-7377  Filed  3-24-95:  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Ott>er  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
LiabiUty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Radisson  Seven  Seas  Cruises.  Inc.,  Seven 
Seas  Enterprise.  Inc.  and  Seven  Seas 
Nassau  Limited.  600  Corporate  Drive.  Fort 
Lauderdale.  Florida  33334 

Vessel:  SONG  OF  FLOWER 
Dated:  March  21, 1995. 

Joseph  C  Polking. 

Secretary. 

|FR  Doc  95-7378  Filed  3-24-95:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Allied  Irish  Banks,  p.l.c,  et  al.;  Notice 
Of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would  ' 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bcmk  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  10, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Allied  Irish  Banks,  p.l.c,  DubUn. 
Ireland;  to  engage  de  novo  through  its 
subsidiary  First  Maryland  Bancorp. 
Baltimore.  Maryland,  in  making 
investments  in  limited  partnerships  the 
primary  purposes  of  which  is  to  acquire, 
construct,  or  rehabilitate  low-  and 
moderate-  income  housing,  which 
projects  are  intended  to  qualify  for  the 
Low  Income  Tax  Credit  undl*  the 


Internal  Revenue  Code  of  1986. 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  State  Bancorp.  Inc..  LaCrosse, 
Wisconsin;  to  engage  de  novo  in  making 
and  servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Boards  Regulation  Y. 

Board  of  Covemors  of  the  Federal  Resen-e 
System.  March  21.  1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  95-7425  Filed  3-24-95;  8:45  ami 
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James  River  Bankshares.  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing.  identif>ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  coumients 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  20. 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  J^resident)  701  East  Byid  Street. 
Richmond.  Virginia  23261: 

1.  fames  River  Bankshares,  Inc.. 
Suffolk,  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Suffolk,  Suffolk.  Virginia,  and  The  Bank 
of  Waverly.  Waverly.  Virginia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
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President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Comfort  Bancshares, 
Inc.,  Comfort,  Texas,  and  thereby 
indirectly  acquire  Comfort  State  Bank. 
Comfort,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  21.  1995. 
lennifin'  |.  Johiuoii. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-7426  Filed  3-24-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettlement 

Administration  for  Children  and 
Families 

Availability  of  Funding  for  Alternative 
Approaches  to  the  Provision  of  Cash 
Assistance,  Medical  Assistance,  Social 
Services,  and  Case  Managen>ent  to 
Refugees^ 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Request  for  applications  under 
the  Office  of  Refugee  Resettlement's 
program  to  implement  alternative 
projects  to  provide  cash  assistance, 
medical  assistance,  social  services,  and 
case  management  to  refugees.  This 
notice  supersedes  the  notice  published 
in  the  Federal  Register  of  )une  11,  1985 
(50  FR  24583). 

ELIOtBLE  APPLICANTS:  Eligible  appUcants 
for  the  alternative  program  grants 
include  public  and  private  non-profit 
organizations,  such  as  States  and  public 
and  private  non-profit  organizations  and 
institutions. 

SUMMARY:  This  is  a  standing 
announcement.  It  governs  the 
competitive  award  of  grants  for  the 


■  In  addition  to  persons  who  meet  all 
requirement*  of  45  CFR  400.43.  eligibility  for 
refugee  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  U  ^4o.  96- 
422):  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
5S4  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1908,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  No.  100-202):  and  {^]  certain  Amerasians 
from  Vietnam,  including  U.S.  citizens,  under  title 
U  of  the  Foreign  Operations.  Export  Fiiuncing.  and 
Related  Programs  Appropriations  Acts,  1969  (Pub. 
L.  No.  100-461).  1990  (Pub.  L.  No.  101-167).  and 
1991  (Pub.  L.  No.  101-513).  For  convenience,  the 
term  "refugee"  is  used  in  this  notice  to  encompass 
all  such  eligible  persons  unlet*  the  specific  context 
indicates  otherwise. 


purpose  of  implementing  alternative 
programs  in  order  to  improve  the 
outcomes  of  the  refugee  resettlement 
program.  Improvement  is  to  be  achieved 
by  promoting  employment  at  the  earliest 
time  possible,  by  increasing  economic 
independence  among  refugees,  and  by 
improving  deUvery  and  coordination  of 
assistance  and  services  to  refugees. 

The  intent  of  this  announcement  is  to 
encourage  Wilson/Fish  alternative 

Eiojects  in  areas  where  refugees  have 
ad  a  history  of  extended  welfare 
utilization.  Projects  are  also  encouraged 
where  there  is  interest  in  restructuring 
the  program  to  become  more  cost 
effective:  (a)  By  increasing  the  number 
of  refugees  who  become  self-sufficient, 
(b)  by  avoiding  welfare  dependency  in 
the  arriving  refugee  populations,  and  (c) 
by  increasing  coordination  among 
assistance  and  social  services  agencies. 

Alternative  programs  that  provide 
interim  cash  and  medical  assistance  to 
the  project's  refugees  must  be  an 
alternative  to  Rehigee  Cash  Assistance 
(RCA)  and  Refugee  Medical  Assistance 
(RMA).  and/or  Aid  To  Families  with 
Oe(>endent  Children  (AFDC)  and 
Medicaid  Programs.  Refugees  receiving 
assistance  through  Wilson/Fish 
alternative  projects  are  not  eligible  to 
receive  comparable  assistance  from 
RCA/RMA  and/or  AFDC/Medicaid  for 
which  the  Wilson/Fish  projects  are 
alternatives.  However,  this  applies  only 
to  the  assistance  provided;  e.g.,  if  only 
cash  assistance  is  provided  under  the 
alternative  project,  refugees  would 
continue  to  be  eligible  for  medical 
assistance  (RMA  or  Medicaid)  and  the 
State  would  continue  to  receive 
reimbursement  for  RMA  from  ORR  and 
from  the  Health  Care  Financing 
Administration  (HCFA)  for  Medicaid. 

ORR  has  no  separate  funding 
appropriated  for  the  implementation  of 
the  alternative  projects.  Successful 
applicants  will  be  awarded  grants  from 
existing  ORR  appropriations  for  cash 
and  medical  assistance  and  for  social 
services.  The  grant  awards  must  be 
reconciled  with  the  level  of  funds  the 
project's  target  population  would 
otherwise  receive  during  the  same 
budget  and  project  periods  under  the 
current  program.  If  AFDC  refugees  are 
part  of  the  application's  target 
population,  funds  also  will  be  awarded 
from  the  Federal  share  of  Title  IV-A 
(AFDC)  assistance  and  from  HCFA  for 
Title  XIX  (Medicaid),  if  the  project 
proposes  an  alternative  to  Medicaid. 
The  State  government  will  be  required 
to  contribute  its  share  of  funds  for  these 
programs  as  they  would  in  the  absence 
of  an  alternative  project. 

This  announcement  is  soliciting 
applications  for  project  periods  up  to 


five  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period  but 
within  the  five  year  project  period  will 
be  entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to  the 
availabihty  of  funds,  satisfactory 
progress  of  the  project  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  In  the  event  that  changes  to 
the  previously  approved  project  are 
proposed,  these  changes  will  be 
reviewed  by  the  same  criteria  used  for 
the  original  application.  These  criteria 
are:  (a)  Increasing  refugee  self- 
sufficiency,  (b)  avoiding  welfare 
dependency,  and  (c)  increasing 
coordination  among  the  service 
providers  and  the  voluntary  agencies. 
For  the  first  two  years  of  the  project, 
funds  will  be  awarded  under  a 
cooperative  agreement.  Whether  to 
continue  subsequent  awards  under  a 
cooperative  agreement  will  be  within 
the  discretion  of  the  Director. 

This  announcement  also  provides  for 
an  alternative  project  to  be  a  vehicle  to 
continue  resettlement  programs  in 
States  where  the  State  government 
chooses  not  to  administer  RCA/RMA  or 
equivalent  programs. 

The  authorizing  legislation  permits 
alternative  projects  for  refugees  who 
have  been  in  the  U.S.  less  than  36 
months,  but  it  also  permits  projects  to 
cover  sp>ecific  groups  of  refugees  who 
have  been  in  the  U.S.  for  36  months  or 
longer  and  are  determined  to  have  been 
significantly  and  disproportionately 
dependent  upon  welfare,  if  the  services 
proposed  are  needed  for  them  to  become 
self-sufficient  and  if  including  them 
under  the  project  would  be  cost- 
effective. 

EFFECTIVE  DATE:  This  is  a  standing 
announcement.  Review  of  applications 
will  take  place  twice  a  year,  or  at  the 
discretion  of  the  Director,  as  indicated 
under  "REVIEW  AND  DUE  DATES." 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Gall,  Director.  Division  of 
Operations,  Office  of  Refugee 
Resettlement.  6th  Floor.  370  L'Enfant 
Promenade,  SW.  Washington,  DC  20447 
(202)401-9251. 

AUTHORIZATION:  Projects  are  authorized 
by  section  412(e)(7)  of  the  Immigration 
and  Nationality  Act,  8  U.S.C.  1522(e)(7). 
The  applicable  text  of  this  provision, 
known  as  the  "alternative  projects 
amendment."  follows: 

(7)(A)  The  Secretary  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 


provided  interim  support,  medical  services, 
support  services,  and  case  management,  as 
needed,  in  a  manner  that  encourages  self- 
sufficiency,  reduces  welfare  dependency,  and 
fosters  greater  coordination  among  the 
resettlement  agencies  and  service  providers. 
The  Secretary  may  permit  alternative  projects 
to  cover  specific  groups  of  refugees  who  have 
been  in  the  United  States  36  months  or 
longer  if  the  Secretary  determines  that 
refugees  in  this  group  have  been  significantly 
and  disproportionately  dependent  on  welfare 
and  need  the  services  provided  under  the 
project  in  order  to  become  self-sufficient  and 
that  their  coverage  under  the  projects  would 
be  cost-effective. 

(B)  Refugees  covered  under  such 
alternative  projects  shall  be  precluded  from 
receiving  cash  or  medical  assistance  under 
any  other  paragraph  of  this  subsection  or 
under  title  XIX  or  part  A  of  title  IV  of  the 
.Social  Security  Act. 

(C) 

(D)  To  the  extent  that  the  use  of  such  funds 
is  consistent  with  the  purposes  of  such 
provisions,  funds  appropriated  under 
paragraph  (1)  or  (2)  of  section  414(a)  of  this 
Act,  part  A  of  title  IV  of  the  Social  Security 
Act.  or  title  XIX  of  such  Act,  may  be  used  for 
the  purpose  of  implementing  and  evaluating 
alternative  projects  under  this  paragraph. 

Purpose  and  Scope:  The  purpose  of 
this  announcement  is  to  provicie  eligible 
applicants  an  opportunity  to  increase 
effectiveness  in  meeting  arriving 
refugees'  needs  for  assistance  and 
services  in  a  manner  that  promotes  the 
refugees'  social  integration,  early 
employment,  and  financial  self- 
sufficiency.  It  offers  applicants  the 
opportunity  to  test  ways  of  meeting 
arriving  refugees'  basic  needs  through 
services  that  are  concurrent,  are 
culturally  and  linguistically  compatible, 
emphasize  employment,  and  address 
the  needs  of  all  family  members  when 
providing  employment  and  other  social 
services.  The  services  should  be  cost- 
effective  by  promoting  welfare 
avoidance  and  by  enhancing  refugees' 
prospects  for  earliest  possible  self- 
sufficiency  and  should  improve 
coordination  of  refugee  social  services 
in  the  community  of  resettlement. 

There  are  several  circumstances 
where  an  alternative  project  may  be 
considered.  For  example,  it  may  be 
appropriate:  (1)  Where  the  program  of 
refugee  cash  and  medical  assistance  is 
not  being  provided  in  a  manner  that  is 
coordinated  effectively  with  concurrent 
employment  and  language  services  to 
promote  early  self-sufficiency;  (2)  where 
the  existing  program  of  services  is 
ineffective  in  assisting  certain  groups  of 
refugees  to  become  self-sufficient;  (3) 
where  AFDC-eligible  refugees  may  not 
be  priority  clients  for  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  program  or  may  not  have  access 
to  refugee  service  agencies  that  have 


culturally  and  linguistically  compatible 
staff  and  services;  (4)  where  the  dual 
systems  for  assistance  and  services  for 
refugees  receiving  AFDC  and  those 
receiving  RCA/RMA  limit  the  service 
providers'  effectiveness  in  delivering 
services  in  a  unified,  coordinated,  and 
consistent  manner  which  is  understood 
by  the  refugee  community;  and,  (5) 
where  refugees  have  to  wait  before 
enrolling  in  language  and  employment 
services  because  the  demand  for  these 
services  exceeds  the  supply. 

Applications  which  propose  to 
implement  programs  of  both  assistance 
and  social  services  are  strongly 
encouraged  because  ORR  believes  that 
assistance-only,  or  services-only, 
projects  would  not  effectively 
implement  the  spirit  of  the  amendment. 
If  the  application  does  not  propose  a 
comprehensive  system  of  assistance  and 
services,  ORR  will  expect  the 
application  to  give  a  rationale  for  the 
program  proposed,  to  describe  the 
exceptional  circumstances  surrounding 
it,  and  to  offer  a  justification  for  its 
limited  scope. 

Wilson/Fish  alternative  projects  will 
not  be  considered  by  ORR  where  they 
would  represent  competition  for 
alternatives  for  the  same  assistance  or 
services.  For  example,  where  a  State  has 
a  Medicaid  demonstration  project 
approved  by  HCFA  which  covers 
refugees  who  would  otherwise  be 
eligible  for  RMA.  ORR  will  not  consider 
funding  alternative  health  care  services. 
However,  ORR  will  reimburse  the  State 
for  its  share  of  the  costs  of  HCFA- 
approved  Medicaid  alternative  projects 
which  cover  refugees  who  would 
otherwise  be  RMA  eligible. 

Application  Procedures 

Designing  a  well-coordinated  system 
of  assistance  and  services  for  refugees  is 
a  complex  task.  For  that  reason.  ORR 
urges  all  prospective  applicants  to 
consult  extensively  and  collaborate  fully 
with  ORR  while  developing  the 
application.  The  following  procedures 
are  designed  to  assist  the  process: 

1.  Prospective  applicants  who  have 
contacted  ORR  will  be  provided 
informal  consultation  on  the 
conceptualization  of  the  problem  and  on 
potential  corrective  program  strategies. 
In  the  event  there  is  more  than  one 
applicant  for  the  same  community/ 
geographic  area,  ORR  will  encourage 
prospective  applicants  to  collaborate  in 
one  application;  but,  if  collaboration  is 
not  possible,  competing  applications 
will  be  considered. 

2.  Prospective  applicants  shall  submit 
a  3-5  page  concept  paper  which  is  to 
include:  a  statement  of  the  problem  with 
respect  to  the  goals  of  the  alternative 


project  (please  cite  statistics,  if 
available,  to  document  the  problem  with 
respect  to  the  target  population  ana  the 
geographic  area  to  be  covered);  a  brief 
description  of  the  current  system  of 
assistance  and  services;  a  description  of 
current  employment  outcomes  for 
refugees  by  6-month  arrival  intervalr. 
the  proposed  strategy  to  remedy  the 
problem;  a  statement  of  the  appUcant 
agency's  qualifications  for  administering 
the  program  proposed;  and  any 
additional  information  which  the 
applicant  feels  is  relevant  in  considering 
the  concept  proposed. 

3.  An  application  for  a  one-time-only 
planning  grant  to  cover  the  costs  of 
developing  an  alternative  program  may   - 
be  submitted.  The  request  should 
describe  the  proposed  planning 
activities  and  the  time  needed  to 
complete  them.  If  the  planning  activities 
are  to  continue  for  more  than  3  months, 
the  application  should  include  a 
proposed  reporting  schedule  for 
planning  activities  and  financial  reports 
every  3  months.  A  line-item  budget  with 
supporting  narrative  must  be  provided. 
The  costs  of  preparing  an  application 
will  not  be  considered  in  the  planning 
grant. 

4.  ORR  staff  will  review  the  concept 
paper  and,  if  submitted,  the  planning 
grant  application.  ORR  will  respond  to 
concept  papers  within  30  days. 
Responses  to  requests  for  planning 
grants  may  require  up  to  60  days.  Where 
indicated,  ORR  will  provide  comments 
and  guidance  on  how,  if  possible,  the 
concept  might  be  made  more  feasible. 
Planning  grant  awards  will  be  made  at 
the  Director's  discretion. 

5.  The  applicant  will  conduct 
comprehensive  planning  activities 
coordinated  with  the  refugee 
resettlement  community  and 
commences  with  writing  the 
application.  If  there  is  more  than  one 
applicant  for  the  project,  ORR  will 
provide  equal  access  by  all  applicants  to 
information  and  consultation.  As  noted 
in  earlier  sections,  alternative  project 
grants  are  awarded  from  the  existing 
appropriations,  so  award  levels  must  be 
met  from  the  fimds  available  for  cash 
and  medical  assistance  and  for  social 
services.  Therefore,  prospective 
applicants  are  urged  to  consult 
frequently  with  ORR  throughout  the 
development  of  the  application. 

6.  The  application  will  be  submitted. 

7.  The  application  will  be  reviewed 
against  the  criteria  herein  and  against 
applicable  ACF  discretionar}'  grant 
review  procedures. 

ORR  strongly  urges  all  applicants  to 
follow  these  steps  to  ensure  a 
comprehensive  consultation  process 
However,  the  applications  of  agencies 
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that  do  not  follow  the  steps  suggested 
above  will  be  given  equal  consideration 
and  will  be  reviewed  by  the  same 
criteria  and  applicable  grant  review 
procedures. 

Application  Content 

1 .  Problem  Statement 

Describe  the  problem  in  the  current 
resettlement  situation  with  respect  to: 
(a)  Voluntary  agencies  placing  refugees 
in  the  community  and  their  relationship 
to  the  proposed  alternative  project;  (b) 
the  target  population  (numbers, 
ethnicities,  and  characteristics  that 
might  affect  achievement  of  economic 
self-sufriciency,  such  as  social 
adaptation,  employment  patterns,  etc.) 
and  the  geographic  area  to  be  covered; 
(c)  refugees'  access  to,  and  the 
availability  of,  entry-level  employment 
in  the  community;  (d)  whether  there  is 
concurrent  provision  of  language  and 
employment  services;  (e)  refugee 
welfare  utiUzaUon  data  and  the  reasons, 
if  appUcable,  for  high  utilization  in  the 
targeted  community;  (f)  barriers  to,  and 
need  for,  coordination  among  public 
and  private  refugee  service  providers; 
and  (g)  current  employment  and  other 
program  outcomes. 

2.  Proposed  Strategy:  The  Program 
Design 

A.  Describe  the  proposed  program  and 
address  the  specific  policies  and 
procedures  of  the  program  designed  to 
include  the  following  as  appropriate: 

1.  Cash  and  medical  assistance  (e.g., 
eligibility  criteria,  payment  standards, 
administrative  procedures,  etc.).  The 
level  of  support  must  be  equivalent  to 
local  AFDC/RCA  payment  standards 
and  be  distributed  to  the  recipients 
fairly  and  equitably;  there  must  be 
provision  for  sanctions  for  non- 
cooperation  with  employment  and 
social  services  plans;  and  there  must  be 
provision  for  fair  hearings  and  appeals 
similar  to  procedures  followed  in  the 
AFDC  or  RCA  programs. 

2.  Employment  services,  language 
training,  case  management  and  other 
social  services.  The  application  must 
discuss  the  services  proposed  to  be 
provided  under  the  project  and  to 
discuss  how  these  will  be  coordinated 
with  services  for  refugees  available  to 
project  participants  from  providers  not 
participating  in  the  alternative  project. 
The  application  should  discuss  how  the 
targeted  population  will  access  the 
services,  how  they  rank  in  priorities  for 
available  services  and  what  limits  exist, 
or  will  exist,  on  the  scope  of  services, 
e.g.,  maximum  number  of  hours  of 
language  training. 


3.  Access  to  other  Federal  programs. 
The  application  should  discuss  access 
and  eligibility  of  the  project's 
participants  to  other  programs,  e.g.  Food 
Stamps,  WIC,  PIC/JTPA,  AFDC/SSI/ 
JOBS,  expanded  medical  coverage  under 
OBRA,  etc. 

B.  Describe  how  the  proposed  project 
will  improve  the  applicant's  refugee 
resettlement  program  and  how  it 
proposes  to  provide  interim  financial 
support,  medical  services,  support 
services  and  case  management,  as 
needed,  in  a  manner  that  encourages 
self-sufficiency,  reduces  welfare 
dependency,  and  fosters  coordination 
among  the  resettlement  agencies  and 
service  providers. 

C  An  integrated  system  of  assistance 
and  services  is  considered  an  essential 
characteristic  of  an  alternative  project. 
The  application  should  describie  how 
this  integration  will  be  effected  in  the 
project. 

D.  Alternative  options  for  medical 
care  are  encouraged,  but  because  these 
can  be  expensive  and  difficult  to 
develop,  applications  will  not  be 
required  to  include  alternative  medical 
assistance  where  RMA  or  Medicaid 
remain  available  for  refugees.  If  the 
applicant  for  an  alternative  project  does 
not  propose  to  provide  medical  services, 
the  application  must  describe  how 
medical  services  will  be  provided. 

Any  alternative  to  RMA  proposed 
under  an  alternative  project  must 
provide  services  equivalent  to  the 
approved  Medicaid  Plan  of  the  State(s) 
in  which  the  project  will  be 
implemented.  Where  HCFA  approves  a 
State  Medicaid  demonstration,  this 
becomes  a  State's  approved  Medicaid 
Plan  for  the  persons  eligible  thereunder. 

Where  a  State  expands  Medicaid 
eligibihty  through  a  Medicaid  (Title 
XIX)  demonstration  project  approved  by 
HCFA  to  cover  refugees  not  previously 
Medicaid  eligible,  medical  coverage  for 
refugees  in  alternative  projects  will  not 
be  considered,  and  where  medical 
coverage  is  in  effect,  it  will  be 
terminated  in  a  reasonable  and  timely 
manner  to  permit  refugees  to  enroll 
under  the  HCFA-approved 
demonstration.  ORR  will  reimburse 
States  for  the  State's  share  of  medical 
demonstration  project  costs  for  refugees 
who  otherwise  would  have  been  eligible 
for  RMA.  (See  ORR  State  Letter  ff  95-01. 
January  12,  1995.  Attachment.) 

E.  Describe  also  the  measures  to  be 
used  to  assure  coordination  of  refugee 
service  providers,  including  voluntary 
resettlement  agencies,  MAAs,  and  the 
other  public  and  private  agencies  that 
provide  services  to  refugees. 


F.  Provide  dociunentation  of 
consultation  with  the  State  Refugee 
Coordinator. 

C.  If  a  manual  guiding  the  provision 
of  assistance  and  services  to  the  refugees 
is  to  be  developed,  this  should  be 
described  and  the  proposed  timeline  for 
its  completion  included.  If  a  manual  is 
completed,  this  should  be  attached  to 
the  application  to  support  the  narrative 
of  this  section. 

H.  Where  the  application  for  the 
proposed  alternative  is  a  comprehensive 
State-wide  project,  the  appUcaUon  must 
describe  how  the  proposed  alternative 
program  will  address  any  other  element 
of  the  current  State  program  which  the 
new  project  would  include,  replace, 
interrelate  with,  or  otherwise  impact. 
This  could  include  funding  for  Mutual 
Assistance  Associations  (MAAs), 
coordination  with  the  State  pubUc 
health  program  for  services  to  refugees, 
resources  for  langxiage  training  services, 
etc.  Projects  proposing  alternative  cash 
assistance  will  need  to  coordinate  with 
the  State  welfare  office  and  these 
applicants  must  include  a  contact  point 
within  the  State  welfare  system  with 
whom  the  project  proposes  to 
coordinate  as  needed. 

3.  Rationale  for  the  Alternative  Projects 

State  the  rationale  for  using  the 
alternative  project  as  the  means  for 
addressing  the  problem.  State  the 
rationale  for  the  proposed  program 
strategy  that  encourages  refugees'  self- 
sufficiency,  reduces  welfare 
dependency,  and  fosters  greater 
coordination  among  the  resettlement 
agencies  and  service  providers.  Discuss 
the  proposed  strategy's  anticipated  cost 
effectiveness. 

4.  Organizational  System 

Describe  the  organization's  plan  for 
administering  and  managing  the  project. 
Describe  the  location  of  the  project  in 
the  structure  of  the  agency  and  include 
key  personnel  position  descriptions  and 
names  of  those  who  will  implement  the 
project.  Describe  the  plans  for  training 
and  on-going  technical  assistance. 

Describe  the  overall  data  collection 
and  analysis  anticipated  to  document 
project  outcomes.  Describe  the  plan  and 
schedule  for  program  monitoring, 
evaluation,  and  required  audits. 
Successful  applicants  will  be  required 
to  report  outcomes  on  ORR's  standard 
Quarterly  Performance  Report  (QPR). 

If  a  manual  is  to  be  developed  for  the 
management  and  administration  of  the 
project,  it  should  be  described  and  the 
proposed  timeline  for  its  completion 
included.  If  the  manual  is  completed 
this  should  be  attached  to  the 


application  to  support  the  narrative  of 
this  section. 

5.  Program  Outcomes 

Describe  proposed  program  outcomes. 
Include  the  plan  for  measuring  project 
outcomes:  e.g.,  welfare  avoidances  and 
numbers  of  refugees  who  achieve  self- 
sufficiency,  employment  counseling  and 
other  services  contacts,  job  placements, 
90-day  retention  of  employment, 
English  language  training  participation 
numbers,  etc. 

6.  Project  Budget 

Provide  a  detailed  line-item  budget  by 
cost  category:  (a)  Cash  assistance,  (b) 
medical  assistance,  (c)  social  services,  to 
include  emplojTnent  services,  language 
training,  social  adjustment  services,  and 
other  allowable  services,  (d) 
administration  (break  out  administrative 
costs  by  program  activity).  Describe  how 
the  costs  for  cash  and  medical 
assistance  were  calculated.  (Sample 
client-loading  chart  and  sample  budget 
are  available  from  ORR.)  Discuss  the 
costs  of  the  current  program  using  the 
most  recent  12  month  period  for  which 
data  exists,  including  numbers  of 
refugees  served,  to  provide  a  base  for 
comparing  the  estimated  costs  of  the 
project.  Discuss  unit  costs  of  services  to 
the  refugees  for  the  current  program  and 
for  the  proposed  project  (e.g.,  include 
the  anticipated  arrival  rates  of  refugees 
into  the  community).  Provide  a 
narrative  to  support  the  costs  included 
in  each  category.  Since  ORR  does  not 
receive  funds  specific  to  the 
implementation  of  alternative  projects 
and  has  not  specified  "funds  available" 
in  this  notice,  it  is  important  to  discuss 
the  amount  of  funds  requested  during 
the  planning  and  application  process 
with  ORR  in  order  to  assure  a  project 
design  which  ORR  can  fund,  h  is  also 
important  to  list  the  anticipated  funding 
sources  with  projected  amounts,  i.e., 
ORR,  State  govermnent,  other  federal 
programs,  and  any  other  resources. 

Application  Review  Criteria 

1.  Problem  Statement 

Clarity  and  completeness  of 
description  of:  The  problem;  targeted 
population;  coordination  of  services  in 
the  local  resettlement  community; 
opportunity  for  early  employment  for 
refugees;  availability  of  concurrent 
•employment  and  language  services; 
adequacy  of  the  statistics  used  to 
describe  the  problem.  Points:  (10) 

2.  Proposed  Program  Strategy 

Clarity,  completeness,  and 
reasonableness  of  the  proposed  strategy 
as  it  relates  to  the  target  population  to 
be  served  and  the  geographic  area  to  be 


covered;  adequacy  of  the  cash  and,  if 
provided,  medical  assistance  poUcies 
and  administration;  fairness  and  equity 
of  the  eligibility  criteria  for  assistance; 
reasonableness  of  the  sanctioning 
procedures  and  the  chents*  access  to 
appeals  and  fair  hearings  procedures; 
coordination  of  assistance  and  services; 
availability  of  other  Federal  and  State 
programs;  entry-level  employment 
opportunities;  provision,  availability, 
and  coordination  with  existing  language 
training;  appropriateness  and  purpose  of 
case  management  strategies; 
coordination  with  other  service 
providers  within  the  community  of 
resettlement;  consultation  with  the  State 
Coordinator;  and  if  the  State  will  no 
longer  administer  the  program,  the 
adequacy  of  the  coordination  with  the 
mainstream  State-administered  agencies 
which  also  provide  services  to  refugees, 
i.e.,  public  health,  AFDC  program  (if  not 
included  in  the  alternative  projects 
target  population),  etc.  Points:  (35) 

3.  Rationale  for  Proposing  the 
Alternative  Projects 

Appropriateness  and  reasonableness 
of  the  rationale  for  proposing  an 
alternative  project.  Probability  that  the 
project  will  increase  refugee  self- 
sufficiency,  avoid  welfare  dependency 
among  arriving  refugees,  and  assure 
coordination  among  the  service 
providers  and  voluntary  agencies. 
Probabihty  that  the  project  will  be  cost- 
effective.  Points:  (10) 

4.  Organizational  System 

Adequacy  of  the  organizational 
system  for  project  administration. 
Adequacy  of  staff  training  and  ongoing 
technical  assistance  activities. 
Adequacy  of  reporting  design  (e.g.,  use 
of  ORR  Quarterly  Performance  Report, 
data  analysis,  etc.).  Adequacy  of  plan  ifor 
program  monitoring  and  evaluation. 
Points:  (15) 


5.  Proposed  Outcomes 

Reasonableness  of  the  outcomes 
proposed;  feasibility  of  the  methodology 
proposed  for  collecting  outcome  data. 
Points:  (15) 

6.  Project  Budget 

Reasonableness,  adequacy,  and 
completeness  of  the  budget  and  line- 
item  budget  narrative.  Reasonableness 
of  procedures  (e.g.,  client-loading  chart) 
used  to  estimate  the  budget  amoimt 
requested.  Adequacy  of  the  discussion 
of  the  anticipated  funding  sources. 
Points:  (15) 


Application  Submission  Information 

Application  Assurances  Forms 

Attachments  contain  the  standard 
forms  necessary  for  the  application  for 
awards  under  this  annoiuicement. 
Copies  may  be  obtained  by  writing  or 
telephoning:  Office  of  Refugee 
Resettlement.  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447,  Telephone: 
(202) 401-9251. 

Each  application  should  complete  and 
include  one  original  and  two  additional 
copies  of  the  following  forms.  The 
instructions  and  forms  required  for 
submission  of  applications  are  attached. 
The  forms  may  be  reproduced  for  use  in 
submitting  appUcations: 

a.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  The  applicant  must 
be  aware  that  in  signing  and  submitting 
the  application  for  this  award,  it  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
Drug-Free  Workplace  Certification  and 
the  Debarment  Certification. 

b.  "Budget  Inforraation-Non- 
Construction  Programs"  SF-424A). 

c.  A  completed,  signed  and  dated 
"Assurance-Non-Construction 
Programs"  (SF-424B). 

d.  Restrictions  on  Lobbying — 
Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements: 
completed,  sign  and  date  form. 

e.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  completed,  sign  and  date  form, 
if  necessary. 

f.  A  project  Narrative  consisting  of  the 
elements  described  in  the  Application 
Content  section  of  this  announcement. 

Procedures  for  Submission 

Applications  must  be  submitted  in 
accordance  with  the  closing  dates 
specified  below. 

a.  Deadlines: 

Review  and  Due  Dates:  Applications 
to  this  standing  announcement  will  be 
considered  on  April  1  and  October  1 
each  year.  Applications  received  at 
other  times  will  be  reviewed  at  the 
discretion  of  the  Director.  Applications 
will  be  considered  to  have  met  the  April 
1  and  October  1  review  dates  if  they  are 
either: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  this 
program  announcement;  or 

(2)  Mailed  on  or  before  the  deadline 
date  and  received  by  the  granting 
agency  in  time  for  the  independent 
review.  (Applicants  must  be  cautioned 
to  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
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or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.) 

b.  Application  Delivery: 

By  Hand:  Hand  delivered  applications 
are  accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  6th  Floor  OFM/DDG.  901  D 
Street.  SW.,  Washinp[ton,  DC  20447. 

By  Mail:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade,  SW., 
6th  Floor.  OFM/DDG.  Washington,  DC. 
20447.  A  formal  grant  application  sent 
by  mail — including  Express  Mail  and 
other,  private  "express"  mail  service 
parcels — must  be  addressed  as  indicated 
above  and  must  be  postmarked  no  later 
than  midnight  on  the  closing  date  in 
order  to  be  considered. 

c.  Late  applications:  Applications 
which  do  not  meet  the  criteria  in 
paragraph  a.  of  this  section  are 
considered  late  applications.  ACF  will 
notify  each  late  applicant  that  its 
application  is  not  being  considered  in 
the  current  competition. 

d.  Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  the  grantin^gency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 

Once  an  application  nas  been 
submitted,  it  is  considered  as  Hnal  and 
no  additional  materials  will  be  accepted 
by  ACF.  An  application  with  an  original 
signature  and  two  copies  is  required. 

e.  Non-profit  status:  Applicants  other 
than  public  agencies  must  provide 
evidence  of  their  nonprofit  status  with 
their  applications.  Any  of  the  following 
is  acceptable  evidence:  (1)  A  copy  of  the 
applicant  organization's  listing  in  the 
Internal  Revenue  Service's  most  recent 
list  of  tax-exempt  organizations 
described  in  section  501  (c)  (3)  of  the 
IRS  Code;  or  (2)  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate. 

Intergovernmental  Review  (SPOC) 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 


commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Colorado,  Connecticut, 
Hawaii.  Alaska.  Idaho.  Kansas. 
Louisiana.  Minnesota,  Montana, 
Nebraska.  Oklahoma.  Oregon. 
Pennsylvania,  South  Dakota,  Virginia, 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  firom  these  19 
jurisdictions  need  take  no  action 
regarding  Executive  Order  12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  application  and  to  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8  (a)  (2),  a  SPOC 
has  60  days  from  the  application 
deadline  date  to  comment  on  proposed 
new  or  competing  continuation  awards. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  OFM/ 
DDG,  370  L'Enfant  Promenade  SW.. 
Washington.  DC.  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  as 
appendix  A  of  this  announcement. 

Applicable  Regulations 

Applicable  HHS  regulations  will  be 
provided  to  grantees  upon  award. 

Post  Award  Requirements  for  Reports 
and  Records 

Grantees  are  required  to  file  Financial 
Status  (SF-269)  reports  on  a  semi- 
annual basis  and  Program  Progress 
Reports  on  a  quarterly  basis.  Funds  shall 
be  accounted  for  and  reported  upon 
separately  from  all  other  grant  activities. 

The  official  receipt  point  for  all 
reports  and  correspondence  is  the 
Division  of  Discretionary  Grants.  The 
original  copy  of  each  report  shall  be 
submitted  to  the  Grants  Management 
Specialist.  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 


Discretionary  Grants,  6th  Floor.  OFM/ 
DDG,  370  L'Enfant  Promenade  SW.. 
Washington,  EX:.  20447. 

The  final  Financial  and  Program 
Progress  Reports  shall  be  due  90  days 
after  the  project  period  expiration  date 
or  termination  of  grant  support. 

Papen%'ork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L.  96-511.  the  Department 
is  required  to  submit  to  0MB  for  review 
and  approval  any  reporting  and  record 
keeping  requirements  in  regulations, 
including  program  announcements. 
This  program  announcement  does  not 
contain  information  collection 
requirements  beyond  those  approved  for 
ACF  grant  applications  under  OMB 
Control  Number  0348-0043. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to  this 
announcement  is  93.583. 

Dated:  March  20. 1995. 
Lavinia  Limon, 

Director.  Office  of  Refugee  Resettlement. 
jFR  Doc.  95-7506  Filed  3-24-95;  8:45  ami 

BILLING  CODE  41«4-01-P 

Appendix  A— Executive  Order  12372— 
State  Single  Points  of  Contact 

ARIZONA. 
Mrs.  Janice  Dunn.  Attn:  Arizona  State 
Clearinghouse.  3800  N.  Central 
Avenue,  14th  Floor,  Phoenix, 
Arizona  85012.  Telephone  (602) 
280-1315 

ARKANSAS 
Tracie  L.  Copeland.  Manager.  State 
Clearinghouse.  Office  of 
Intergovernmental  Services. 
Department  of  Finance  and 
Administration.  PO.  Box  3278, 
Little  Rock,  Arkansas  72203, 
Telephone  (501) 682-1074 

CAUFORNIA 
Glenn  Stober,  Grants  Coordinator, 
Office  of  Planning  and  Research. 
1400  Tenth  Street,  Sacramento. 
California  95814.  Telephone  (916) 
323-7480 

DELAWARE 
Ms.  Francine  Booth.  State  Single 
Point  of  Contact,  Executive 
Department,  Thomas  Collins 
Building,  Dover,  Delaware  19903. 
Telephone (302) 736-3326 

DISTRICT  OF  COLUMBIA 
Rodney  T.  Hallman.  State  Single  Point 
of  Contact.  Office  of  Grants 
Management  and  Development.  717 
14th  Street.  NW..  Suite  500. 
Washington.  DC.  20005.  Telephone 
(202) 727-6551 

FLORIDA 
Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy 
Unit,  Executive  Office  of  the 


Governor,  Office  of  Planning  and 
Budgeting.  The  Capitol. 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-6441 
GEORGIA 
Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  SW.,  Atlanta, 
Georgia  30334,  Telephone  (404) 
656-3855 
ILLINOIS 
Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor.  107 
Stratton  Building,  Springfield, 
Illinois  62706,  Telephone  (217) 
782-1671 
INDIANA 
Jean  S.  Blackwell,  Budget  Director, 
State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204, 
Telephone  (317)  232-5610 
IOWA 
Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development.  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 
KENTUCKY 
Ronald  W.  Cook,  Office  of  the 
Governor,  Department  of  Local 
Government,  1024  Capitol  Center 
Drive,  Frankfort.  Kentucky  40601. 
Telephone  (502)  564-2382 
MAINE 
Ms.  Joyce  Benson,  State  Planning 
Office,  State  House  Station  #38. 
Augusta,  Maine  04333.  Telephone 
(207) 289-3261 
MARYLAND 
Ms.  Mary  Abrams.  Chief,  Maryland 
State  Clearinghouse.  Department  of 
State  Planning.  301  West  Preston 
Street,  Baltimore.  Maryland  21201- 
2365,  Telephone  (301)  225-4490 
MASSACHUSETTS 
Karen  Arone.  State  Clearinghouse. 
Executive  Office  of  Commimities 
and  Development.  100  Cambridge 
Street,  Room  1803,  Boston. 
Massachusetts  02202,  Telephone 
(617)  727-7001 
MICHIGAN 
Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing. 
Michigan  48909,  Telephone  (517) 
373-7356 
MISSISSIPPI 
Ms.  Cathy  Mallette.  Clearinghouse 
Officer.  Office  of  Federal  Grant 
Management  and  Reporting.  301 
West  Peral  Street,  Jackson. 
Mississippi  39203.  Telephone  (601) 
960-2174 
MISSOURI 
Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of 
Administration,  P.O.  Box  809. 
Room  430.  Truman  Building, 


Jefferson  City.  Missouri  65102. 
Telephone  (314)  751-4834 

NEVADA 
Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex, 
Carson  City,  Nevada  89710, 
Telephone  (702)  687^065, 
Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

NEW  HAMPSHIRE 
Mr.  Jef&^y  H.  Taylor,  Director.  New 
Hampshire  Office  of  State  Planning, 
Attn;  Intergovernmental  Review, 
Process/James  E.  Bieber,  2V2  Beacon 
Street.  Concord,  New  Hampshire 
03301,  Telephone  (603)  271-2155 

NEWfERSEY 
Gregory  W.  Adkins,  Acting  Director. 
Division  of  Community  Resources. 
N.J.  Department  of  Community 
Affairs,  Trenton,  New  Jersey  08625- 
0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 

questions  to: 

Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community 
Resources,  CN  814.  Room  609. 
Trenton,  New  Jersey  08625-0803, 
Telephone  (609)  292-9025 
NEW  MEXICO 
George  Elliott,  Deputy  Director,  State 
Budget  Division,  Room  190.  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503,  Telephone  (505) 
827-3640,  FAX  (505)  827-3006 
NEW  YORK 
New  York  State  Clearinghouse 
Division  of  the  Budget,  State 
Capitol,  Albany,  New  York  12224. 
Telephone  (518)  474-1605 
NORTH  CAROUNA 
Mrs.  Chrys  Baggett.  Director.  Office  of. 
the  Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street. 
Raleigh,  North  Carolina  27603- 
8003,  Telephone  (919)  733-7232 
NORTH  DAKOTA 
N.D.  Single  Point  of  Contact.  Office  of 
Intergovernmental  Assistance. 
Office  of  Management  and  Budget. 
600  East  Boulevard  Avenue, 
Bismarck.  North  Dakota  58505- 
0170,  Telephone  (701)  224-2094 
OHIO 

Larry  Weaver.  State  Single  Point  of 
Contract.  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management, 
30  East  Broad  Street.  34th  Floor, 
Columbus.  Ohio  43266-041 1 , 
Telephone  (614) 466-0698 
RHODE  ISLAND 
Mr.  Daniel  W.  Varin,  Associate 
Director.  Statewide  Planning 
Program.  Department  of 
Administration.  Division  of 
Planning,  265  Mehx)se  Street. 
Providence,  Rhode  Island  02907, 


Telephone  (401) 277-2656 

Please  direct  correspondence  and 
questions  to: 

Review  Coordinator,  Office  of 
Strategic  Planning 
SOUTH  CAROUNA 
Omeagia  Burgess,  State  Single  Point 
of  Contact,  Grant  Services.  Office  of 
the  Governor,  1205  Pendleton 
Street.  Room  477,  Columbia.  South 
Carolina  29201.  Telephone  (803) 
734-0494 
TENNESSEE 
Mr.  Charles  Brown,  State  Single  Point 
of  Contact,  State  Planning  OfBce. 
500  Charlotte  Avenue.  309  John 
Sevier  Building,  Nashville, 
Tennessee  37219,  Telephone  (615) 
741-1676 
TEXAS 
Mr.  Thomas  Adams,  Governor's  Office 
of  Budget  and  Planning,  PO  Box 
12428,  Austin,  Texas  78711. 
Telephone  (512) 463-1778 
UTAH 
Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget,  ATTN: 
Carolyn  Wright,  Room  1 16  State 
Capitol,  Sah  Lake  City,  Utah  84114. 
Telephone  (801) 538-1535 
VERMONT 
Mr.  Bernard  D.  Johnson.  Assistant 
Director,  Office  of  Policy  Research 
and  Coordination.  Pavifion  Office 
Building,  109  State  Street, 
Montpelier.  Vermont  05602, 
Telephone  (802) 828-3326 
WEST  VIRGINIA 
Mr.  Fred  Cutfip.  Director.  Community 
Development  Division.  West 
Vii^inia  Development  Office. 
Building  #6,  Room  553,  Charleston, 
West  Virginia  25305,  Telephone 
(304) 348-4010 
WISCONSIN 
Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster 
Street.  PO  Box  7864.  Madison, 
Wisconsin  53707,  Telephone  (608) 
266-0267 
WYOMING 
Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herschler  Building,  4th 
Floor,  East  Wing,  Cheyenne. 
Wyoming  82002,  Telephone  (307) 
777-7574 
GUAM 
Mr.  Michael  J.  Reidy,  Director,  Bureau 
of  Budget  and  Management 
Research,  Office  of  the  Governor. 
PO  Box  2950.  Agana.  Guam  96910. 
Telephone  (671)  472-2285 
NORTHERN  MARIANA  ISLANDS 
State  Single  Point  of  Contact, 
Planning  and  Budget  Office,  Office 
of  the  Governor,  Saipan,  CM, 
Northern  Mariana  Islands  96950 
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PUERTO  RICO 
Norma  Burgos/Jose  H.  Caro. 
Chairmaa/Di  rector.  Puerto  Rico 
Planning  Board.  Minillas 
Government  Center.  PO  Box  41119. 
San  Juan.  Puerto  Rico  00940-9985. 


Telephone  (809)  727-4444 
VIRGIN  ISLANDS 
Jose  L.  George,  Director,  Office  of 
Management  and  Budget.  #41 
Norregade  Emancipation  Garden 
Station.  Second  Floor.  Saint 


Thomas.  Virgin  Islands  00802 

Please  direct  correspondence  to: 
Linda  Clarke.  Telephone  (809)  774- 
0750. 
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2.  o«rt  susMrrrco 


CMC  Ap^revsl  No.  034«-O043 


Aoo<«ani  iiMnM«r 


I      !>»«  or  SU»MtSJIOIt 

□   Construction 


\_j     Coniiructicn 
D  Non-ConsmjcDon 


□  NorvConsfiuction 


1.  a*T<  KECEIVCS  8V  STATl 


Siaw  Aooiication  io*nit<i«r 


4.  (Un  MCBVCO  ST  FCOdlAi.  AGCNCV 


5    *»P1JCAJ«T  IWyo»Mi>T10W 


^Marai  toanntio 


Lagai  Mam*; 


Adoma  (gnr*  c/iy.  counry.  itmm.  tnH  no  coam) 


Organmiionai  UfM 


..„    »HJ»T*«»  o«  lh«  oanon  to  tM  contactad  on  manar*  mttfM^ 

itua  aopncanon  tgnm  v»  ceOal 


».    EM^OTCNIOCKTinCAnONNUaWCIKeiMI: 


1.  Tvpf  or  A»»\.tcATio« 


•  '  □   Naw  □  Continuation         □   Ravition 

N  B«v,sion  •nia>  toorooiai*  lattaria)  m  boxtas)    [_]  [^ 

A  incrtaia  Am»ra  S  Dccrcasa  A«an)  C  Incteasa  Duinon 

0  0«creas*iX'anon     Otrim  lsp»cifyl: 


10    CATALOG  or  'ECEKu.  OOMCSTK 
ASSISTANCE  »<UU»CJt 


TITLE 


la.  AACAS  krrtcTfo  •»  maiecr  (c/oat.  counnas  imms.  a»c ; 


'    TVFt  or  A»«uCAf(T:  lanMT  «op/opn«M  ««riar  m  Oot) 


*  Staia  H  moaoenaeni  Scftoa  Dm 

B  County  i    SiMa  ControOcd  institution  o*  Mignaf  Laam-ng 

C  UuKc««i  J    Pnvaia  Onnwraitv 

O  Townsno  K    Inckan  Tiiba 

E  )niarsiaia  L    moiviOuai 

F  iniarmunictjai  U  Piodi  Organisation 

G  Soauai  Osr*!  N  Oihar  (SoBCifyi     


•.    MAMC  Of  FEOERAi.  ACCNCV: 


1 1    OEscAimvE  TTH.I  or  A*»t.iCANrs  project 


11    PPOOStO  PBCjf  CT 


SLa.-i  Oaia 


EnCmg  Oala 


14.    CttftOWeSSIOKAt  OlSTniCTS  Of 


a  AoQiicam 


b  Proiaci 


IS.  ESTIMATED  FUMMNa 


J     Fcoeral 


D     Aooiicant 


c  Suia 


a  Local 


e  Othar 


•     P'oqrAm  incorra 


g   TOTAL 


OO 


00 


00 


00 


00 


00 


00 


U   IS  A»»LICAT10H  SUBJECT  TO  «EVIEW  tY  STATE  EXECUTIVE  OOOOt  I2jn  MOCESST 

a        YES   TVIS  PflE4PPL •CAT'C'i  APPLICATION  WAS  MAOeAVAiLABLETCTXE 
STATE  EXECUTTVE  C=CEP  123?2  P«»OCESS  FOB  REVIEW  OH 


DATE 


b        V3     □    PSOGPwAM  IS  .SOT  COVEBED  BY  E  O    12372 

□    OB  PfiOGMU  MAS  NOT  BEEN  SELECTED  BY  STATE  FOB  BEVIEW 


17.    IS  TME  APPLICANT  OEUNOUCWT  0«  AMY  FEDCAAL  OEtT) 
I    I  *es        II  "Yes  "  aitacn  tn  croianaian. 


D  ^ 


U    TO  THE  MST  Of  l«Y  (NOWLEOOC  AMD  KUCF  ALL  OAIA  M  THIS  A#»llCATX)»«*1»tAPailCATy3N  AAE  TKUE  AMO  COAHECT.  T>«  OOCMUttn  MAS  •££»<  OWLY 

AUTWOAIZtO  BY  THE  OQVtaWWO  BOGY  Of  TME  APM.ICANT  AMO  THE  APP(.ICA»«T  WHL  COMaiY  wmi  7VE  ATTACHED  ASSUAAKCES  If  THE  ASSIST AMCE  IS  AWAOOCO 


a  Typeo  Mama  o'  A^,lr<ln^ea  BeD»»aaniaiive 


6  Title 


d  SKjnaiur*  o(  Auinoruca  Baorasamairva 


Teleonone  r\umoar 


•  Oaie  Signed 


-•'»*i»xi^  £.^ii:cf^s  Nri  .wr.e 
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Sunoaro  Form  «2i  (fvfcV  J-asi 
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InstructiiHH  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifer  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  IdentiTication  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service, 

7.  Enter  the  appropriate  letter  in  the  spa<  e 
provided 


8.  Check  appropriate  box  and  enter 
appropriate  letters]  in  the  spac8(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Contmuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  whicR  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  tite  of  the 
project.  If  mora  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (eg., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  Stale,  counties,  cities) 

13.  Self-explanatory. 

14  List  the  applicant's  Congressional 
District  and  any  District(8)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  jieriod  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award.  Indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorijed 
representative  of  the  applicant.  A  c  o  -v  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  officii  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  th6  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  perioid  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  f>ertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  resp>ective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1—4,  Columns  (c)  Through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  total  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amoimts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  ex{>ected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be  , 

considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (aj.  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b). 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  of  Line  5, 
Column  (0,  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  fix»m  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  app)ear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal    - 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  the  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books.  f)ap»ers. 
or  documents  related  to  the  award:  and  will 
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establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  QI  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  pariicipalion  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  pari  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
use  § 276c  and  18  U.S.C  §§ 874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  pariicipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institutionof 
environmental  quality  control  measures 
under  the  National  Environmental  Policv  Act 
of  1969  (PL.  91-190)  and  Executive  Order 
(EO)  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11990:  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developied  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
use.  §§1451  et  seq):  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §  7401  et  seq):  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L  93-523):  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  ftmended,  (PL  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and.scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  of  historic 
pro{>erties).  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (Ih  U.S.C 
469a-l  et  seq.) 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supp)oried  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended.  7  U.S.C.  2131  et  seq.)  periaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  or 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  authorized  ceriif>'ing  official 

fitii 

Applicant  organization 


Date  submitted 

BILUNG  CODE  41S4-01-M 


U.S.  Deoanment  of  Health  and  Human  Services 


Cenificaiion  ReqarainQ  Drug-Free  WorKpiace  Requirements 
Grantees  Other  Than  Inaivlduals 


?21  !!^-"lr^  "^^°'  Wibmrttlng  this  appiication  or  grant  agreement,  the  grantee  is  providing  the  certfflcation 

*v1  QUI  DvlOW. 

This  certification  b  required  by  regulalkmsimpl^ 
F.  The  regulations,  pubhshed  m  the  May  25. 1990  Fede«l  Register,  require  crrtiGcation  by  grantees  that  they  wiB  ma^am 
a  drug-tree  workplace.  The  certification  set  out  below  is  a  material  reorescnuiion  of  £aa  upon  which  reUancc  wiU  be  olaced 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determinS^ 
A^^c"  ^°^y  rendered  a  false  cenificaiion,  or  otherwise  violates  the  requirements  of  the  Drug-Free  WorkpUce 
n  J  ^  m*'l!^?°° '°  "yo^,*"^'  remedies  avaiUble  to  the  Federal  Government,  may  taken  action  auSionzed  under  the 
Urug-Frec  WorkpUce  Act.  False  certification  or  violation  of  the  cenificaiion  shall  be  grounds  for  suspension  of  m  vments. 
suspension  or  termmaticn  of  grants,  or  govemmcniuTde  suspension  or  debarment. 

«,rl!.''T^°?  u^dcr  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  thev 
may  be  .dcnufied  m  the  ^t  appbcauon.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  appUcation.  oTupon 
award,  if  there  is  no  applicauon,  the  grantee  must  keep  the  identity  of  the  workplacc(s)  on  file  in  its  office  and  make^e 
mtormauon  a^ble  for  Federal  mspcaion.  Failure  to  identify  all  known  workplaces  constitutes  a  vioUtion  of  the  grantee's 
QTUg-frcc  workplace  requirements.  wj^amtts 

Workplace  identifications  must  include  the  actual  address  of  buildines  (or  pans  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transu  authority  or  State 
radj^suidiS^""  '°  °'^"^'°°'  ^'*''  ^"P'oyecs  in  each  local  unemployment  office,  performers  m  concert  halls  or 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  erant,  the  grantee  shaU  inform  the  agencv  c^ 
the  changc(s),  if  it  previously  identified  the  workplaces  in  question  (sec  above). 

Definiuons  of  t cms  in  the  Nonprocurement  Suspension  and  Debanncnt  "common  nile  and  Drue-Free  Workplace 
co^on  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definiuons  from  ihc.^ 

t  ICO  o?i?"*f  substance-  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Aa  (21 
UbC  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1jI».15) 

.    '^.**"r'*^°"'  °"^  "  f""'J*'°g  of  S^^  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  anv 
judicial  body  charged  with  the  responsibility  to  detennme  vioUtions  of  the  Federal  or  State  criminal  drug  statutes- 

Criminal  drug  statute"  means  a  Federal  or  non-Federal  aiminal  statute  invoKing  the  manufaaure,  distnbuiioa. 
oispenimg.  use.  or  possession  of  any  controlled  substance; 

•Employw'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  mcluding:  (i) 
All  direct  charge  employees;  (li)  all  "bdirea  charge"  employees  unless  their  impaa  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (ui)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  pcrfonnancc  of 
work  unocr  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  bdu'dc  workers  not  on  the  payroll  of 
the  grantee  (t^  volunteers,  even  if  used  to  meet  a  matching  requirement;  consuUants  or  mdcpcndcm  contraaors'not  on 
the  grantee  s  payroll;  or  employees  of  subrecipients  or  subcontradors  in  covered  workplaces). 

The  grantee  certifies  that  H  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Pubhsking  a  statement  notifying  employees  that  the  unlawful  manufaaure,  distribution,  dispensing,  possession  or 
use  of  a  controUed  substance  is  prohibited  in  the  grantees  workplace  and  specifying  the  actions  that  wiU  be  taken  against 
employees  for  violation  of  such  prohibition; 

nl  Ef'^^^^^^^^  "  ongomg  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workpbce;  (2)  The  grantee's  poUcv  of'maintaining  a  dnig-frec  workplace;  (3)  Anv 
available  drug  counschng.  rchabilitauon,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  pcrfonnancc  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a);  &•  c  »/ 

(d)  Notifying  the  employee  in  the  statement  required  by  paragiaph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wilL 

( 1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  b  writing  of  his  or  her  conviction  for  a  violation 
ot  a  cnminaJ  drug  statute  occumng  m  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Noiifymg  the  agency  m  wnirng,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receivmg  aaual  notice  of  such  conviction.  Empbyers  of  conviaed  employees  must  provide  notice, 
mcluding  position  title,  to  every  grant  officer  or  other  designee  on  v/hose  grant  aaivity  the  conviaed  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  nouces.  Notice  shall  include  the 
identification  numbcr(s)  of  each  affected  grant; 
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(T)  Taluag  oae  of  the  roQowisg  actioas,  withiD  30  calendar  days  of  reeeiviaf  Mtice  nodcr  subparagraph  (dX2}.  with 
respect  to  aoy  cxopioyce  who  b  to  cooviaed: 

(1)  T^iuag  appropriate  penooncl  aoion  agauut  such  an  employee,  up  to  axui  iiwHuding  tcrmiaatioa,  mnMStent  with  the 
requircmcnii  o^  ihe  Rciubiluation  Aa  of  1973,  u  ameodcd,  or.  (2)  Rtquinn^  »udj  anpioyec  to  partiopate  satisfaaorily 
m  a  drug  abuse  astruanrr  or  rchabiLtatJOS  program  approved  for  such  purposes  by  a  Fe<kral,  Sute,  or  locai  heakh,  law 
eaforcemeBt.  or  olher  approprutc  ageacy, 

(g)  Maiuag  a  good  faith  effort  to  continue  to  mimtain  a  drag-free  workplace  through  implcmeoiauoo  of  paragraphs  (aX 
(b).(c).{d),(e)aDd(0. 

Th«  0r«rTt*«  may  Irt»«r1  in  the  tpac*  provided  b«)ow  tha  tH«(a)  for  th*  pcrlormanc*  of  worfc  dof>t  in 
tonntction  wnn  tht  tpccific  gram  (um  atuchm«nu,  tf  netdad): 


Placi  of  Perfomuoct  (Street  address,  Gty,  Cooaty,  Sutc,  ZIP  Code)_ 


Oitck  ^_  ifihert  an  wofiipiacts  on  file  that  an  not  identified  hen. 


SeoioQf  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  nay  duignaie  a  ccnual  receipt 
point  for  STATE-UIDE  AXD  STATE  AGENCY- WIDE  certifuauoai.  and  for  ootificaiion  of  cnminil  drug  convicuoni. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Drvision  of  Grants  Management  and 
Oversight.  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue.  S.W.,  Washington,  D.C  20201. 


DCMO  f»Twt02    R««tM4  Ma7  IMO 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(1)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  for  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (1)  (b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  p>eriod 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  p>erson  from  piarticipation  in 
this  transaction. 

The  prosp>ective  primary  (>articipant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 
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Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  deptartment  or 
agency. 

(b)  where  the  prospective  lower  tier 
■participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  profKJsal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Appendix  E — Certification  Regarding 
Lobbying 

Certification  for  Contracts.  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  coimection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
p>aid  to  any  p>erson  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  an  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 


loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Title 


Organization 


Date 

BILLING  COOE  4184-41-M 
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DISCLOSURE  OF  LOBBYING  ACnVITlES 

Complete  this  iofNi  to  dtickxe  tobbyn^  adniiin  puniunt  lo  J1  VSC.  13S2 
(Se«  iVKcne  ior  puMc  bucdcn  Asdoturc  ) 


»»»iu.»<»>0». 


I.     Typ«  ol  FcHrral  Action: 


D 


a.  contract 

b.  grvM 

c  cooperative  agreement 

d.  loan 

e   loan  guarantee 

f.    lojn  insurance 


Statnt  of  Federal  Action. 

a.  bidMfef/appkicanon 
b^  initial  awird 
c  po«t-a«««i)d 


D 


4.     Name  and  Addt^\%  ot  Reporting  Entity: 


O    Pnmt 


Subawardee 

Tier ,  if  kntx/fn 


Congfetwnat  District,  if  known 


(.     Fe«leral  Dcj^ment/Agency: 


8.     Federaf  Action  Number,  if  known: 


D 


Report  Type: 

a.  inibatflMg 

b.  materval  change 

For  Matrriaf  Ouc^e  Onlf 

year  _^____  quarter 
dale  ol  last  report  


S.      If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
wni  Address  of  Prime-. 


C one reisional  District,  if  known- 


7.     Federal  Ptograw  Name/Descriplion: 


CFOA  Number,  if  tpplKibif 


9.     Award  Amount  if  known: 
S 


10.   a.  Name  and  Address  ol  Lobbying  Entity 

ht  mdnftdtuJ,  liit  name,  hr^t  mme.  Ml): 


b.  Individuals  Pef<o*ming  Services  Uncludmg  add/tis  if 
different  horn  No.  IOju 
(fast  name,  first  name.  Mtt 


{tn^ch  Commutnon  S^ff^(^)  %f4±L-\  rl  n^cnutY) 


11.  Amount  o(  Payment  (thtck  ali  that  apply): 

$  D  actual         D  pianrwd 


12.   Form  o(  Payment  (check  all  that  appfy): 
O    a.  casb 
O     b.  in-kind;  specify:    nature  ___^___ 

value    


U.  Type  of  Payment  (c^eci  all  that  appfyh 

O  a.  reuinei 

O  b.  one-brae  iee 

D  c.  commission 

O  d.  contif^gcnt  Crc 

•   D  e.  deferred 

D  f    other  specify:  


14.   Brief  Oescriplion  of  Services  PeHormed  or  lo  be  Perfotmed  and  Dai«<0  of  Sewicc  mcluding  officer<s).  employee<s). 
or  MembeT<s)  contacted,  for  Payment  Indicated  in  Item  11: 


(jnjrfi  Conitnuahen  H»rrUt>  if-lUA.  if  nt^rttvyf 


15.   Continuation  Sheet*  s)  SF-Ul-A  attached:         D  Yes 


D  No 


l(      Mtomtuon  •vqumad  th^vugti  Om  tof?"  ■•  Kilhwwad  kr   mm   Jt   U.VC 

MCtMx  IIU  Dm  dadsMx*  «<  1nMi|iii|  ■t<T.,n»»  ■  «  »»«««w«i    i| nm 

o*  hct  upon  •«<K<<  mttmxa  oa  pteiad  by   lh«   im<   akon  •«»«  ifcn 

WTtKW  •>  wad*  V  (nwavd  VMS  nM  *iil» a  mti   id  | 

II  \}.\.C    IIU    l>M  athmnwoi  ••«  w  wpurrW  «d  # 

•"■MMWr  md  •«  t»  «»Ml»hn  tot  puMc  ■afMctjaN   nmy  pmnon  wtn  Ma  w 

hf  at  ivqumd  ikKtotun  iha*  W  mA^ki  to  a  cml  ^raky  at  iwt  W«  Amx 


Signature: 


Print  Name: 
rule:  


Telephone  No.-. 


Date:. 
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Appendix  F — Certificalion  Regarding 
Environmental  Tobacco  Smoke 

Piibiii  Law  103-227.  Part  C— 
Environmental  Tobacco  .Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (.Art). 
r»'()uires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
servic  es  to  children  under  the  age  of  18.  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
f  hildren's  services  provided  in  private 
resident's  fnrilities  funded  solely  by 
Medlian-  or  * Indicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SI. 000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
include*!  in  any  subawards  which  contain 
provisions  for  children's  serv  ices  and  that  all 
subgrantees  shall  certify  accordingly. 

Appendix  G— ORR  State  Letter 

.\'uml)«-r  9.5-01 

Date:  January  12,  1995. 
To:  State  Refugee  Coordinators 
From:  Lavinia  Limon.  Director.  Office  of 

Refugee  Resettlement 
Subject:  Impact  of  Medicaid  Waivers  on 
Refugee  Medical  Assistance 

Several  States  have  received  Medicaid 
waivers  to  expand  health  insurance  for  needy 
persons.  These  waivers  have  targeted  needy 
individuals  who  are  not  categorically  eligible 
tor  Medicaid,  such  as  single  persons, 
childless  couples,  and  intact  families  without 
a  (  onne(  tion  to  the  work  force.  Many 
retugees  now  receiving  refugee  medical 
assistant  e  (RMA)  may  become  eligible  under 
these  new  waiver  programs.  This  letter  is  to 
{)rovid(;  policy  clarification  to  States 
Regarding  how  to  handle  eligibility  in  sui  h 
situations  and  what  ORR's  policy  regarding 
cost  reimbursement  will  be  for  such  cases. 

ORR's  policy  is  that  refugees  who  bef  ome 
eligible  for  Medicaid  through  waiver 
provisions  must  be  served  under  the 
.Medicaid  program,  rather  than  under  R.MA. 

Currently,  4,S  CFR  400.94  provides  that  a 
determination  of  eligibility  for  Medicaid 
must  precede  a  determination  of  eligibility 
for  R.MA.  In  addition.  §  400.100  restricts 
RMA  coverage  to  refugees  who  are  ineligible 
for  Medicaid  but  who  meet  the  financial 
eligibility  requirements  under  §400.101.  The 
Health  Care  Financing  Administration 
(HCFA)  has  informed  us  that  the  provisions 
of  an  approved  Medicaid  waiver  replaces  the 
applicable  sections  of  the  Medicaid  State 
plan  .^ccordingly,  under  §400.94.  States 
must  first  determine  refugee  eligibility  for  the 
.Medicaid  waiver  program.  Only  those 
refugees  not  eligible  under  the  Medicaid 


waiver  program  could  be  eligible  for  RMA.  If 
all  refugees  in  a  State  are  eligible  under  the 
waiver,  the  RMA  program  would  be 
supplanted  in  its  entirety  by  the  Medicaid 
waiver  program. 

Costs  incurred  for  refugees  in  a  waiver 
program  will  be  treated  in  the  following 
manner: 

•  ORR  will  reimburse  States  for  the  State 
share  of  costs  for  refugees  who  would 
otherwise  be  eligible  for  RMA  but  who 
become  eligible  for  Medicaid  through  the 
approved  waiver  provisions.  The 
reimbursable  costs  will  include  the  State 
share  of  Medicaid  costs  for  these  refugees  for 
the  first  eight  months  of  U.S.  residency  (or 
for  whatever  period  of  eligibility  is  in  effect 
for  RMA),  including  the  State  share  of 
administrative  costs  of  providir'ji  Medicaid  to 
these  refugees. 

•  ORR  will  not  reimburse  States  for  costs 
incurred  by  refugees  who  would  have  been 
eligible  for  Medicaid  without  the  waiver 
provisions,  such  as  refugees  receiving  SSI 
and  AFDC. 

We  wish  to  emphasize  the  following  two 
principles  which  guide  our  policy 
considerations  on  health  care  reform: 

(1)  ORR  is  committed  to  allowing  States  to 
include  refugees  in  health  care  reform 
programs  whenever  possible,  whether 
initiated  at  the  Federal  or  State  level:  and 

(2)  ORR  is  committed  to  holding  States 
harmless  by  reimbursing  States  for  the  State 
share  of  costs  for  RMA-eligible  refugees  in 
State  health  care  reform  programs. 

In  the  event  that  your  State  applies  for  a 
Medicaid  waiver  which  might  affect  the 
refugee  program,  please  contact  your  State 
liaison  or  the  ORR  Policy  Division  in  order 
to  assure  common  understanding  regarding 
the  waiver  and  its  implications  for  RMA  and 
for  refugees.  We  want  to  work  together  to 
assure  that  there  is  no  misunderstanding 
regarding  the  regulations  or  how  the  costs 
will  be  covered. 

|FR  Doc.  95-7506  Filed  3-27-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-95-1085;  FR-3868-D-01] 

Revocation  in  Part  and  Delegation  of 
Authority  for  Indian  Programs 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  revocation  in  part  and 
delegation  of  authority. 

SUMMARY:  This  notice  revokes  authority 
from  the  Assistant  Secretary  for 
Community  Planning  and  Development 
(CPD),  in  the  case  of  Indian  Tribes  and 
Alaska  Natives  only,  to  administer  the 
Emergency  Shelter  Grants  Program 
(ESG)  under  Subtitle  B  of  Part  IV  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended,  42  U.S.C. 
11371  et  seq.  This  notice  delegates  this 


authority  to  administer  the  ESG  Program 
pertaining  to  Indian  Tribes  and  Alaska 
Natives  to  the  Assistant  Secretarv  for 
Public  and  Indian  Housing  (PIH) 
EFFECTIVE  DATE:  March  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Dudley,  Deputy  Director  for 
Headquarters  Operations,  Office  of 
Native  American  Programs,  Office  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development,  B- 
133,  451  7th  Street.  SW,  telephone  (202) 
755-0066  or  755-0850  (voice/TDD). 
(These  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  By  statute. 
Indian  tribes  receive  a  set  aside  of  1% 
of  funds  appropriated  for  the  ESG 
Program  for  Indian  and  Alaskan  Natives 
under  Subtitle  B  of  Title  IV  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended,  42  U.S.C. 
11371  et  seq.  Originally  this  set  aside  of 
ESG  funds  for  Indian  tribes  was 
administered  by  CPD  field  office  staff 
working  within  Indian  program  offices 
located  in  six  regional  or  field  offices. 
CPD  had  complete  responsibility  for  the 
set  aside  within  its  ESG  Program. 

Pursuant  to  Section  902  of  the 
Housing  and  Community  Development 
Act  of  1992,  42  U.S.C.  3533,  the  Office 
of  Native  American  Programs  (ONAP) 
was  created  within  the  Office  of  Public 
and  Indian  Housing  (PIH)  in 
Headquarters.  According  to  the  statute, 
the  office  is  to  administer  and 
coordinate  all  programs  of  the 
Department  relating  to  Indian  and 
Alaska  Native  housing  and  community 
development.  In  addition,  ONAP  is  to 
direct,  coordinate  and  assist  in 
managing  HUD  field  offices  that 
administer  Indian  and  Alaska  Native 
programs. 

In  accordance  with  the  statute,  the 
Secretarj'  has  already  delegated  to  the 
Assistant  Secretary  for  PIH,  and  the 
Assistant  Secretary  for  PIH  has 
redelegated  to  the  Director,  the  Deputy 
Director  for  Headquarters  Operations, 
and  the  Deputy  Director  for  Field 
Operations,  Office  of  Native  American 
Programs,  the  authority  for  the  HOME 
and  Community  Development  Block 
Grant  (CDBG)  Programs,  in  the  case  of 
Indian  Tribes  and  Alaska  Natives.  This 
authority  previously  rested  with  the 
Assistant  Secretary  for  CPD. 

In  furtherance  of  the  goal  of  having 
one  office  of  the  Department  administer 
all  programs  pertaining  to  Indian  and 
Alaska  Natives,  the  Secretar}  is 
revoking  from  the  Assistant  Secretary 
for  CPD,  and  delegating  to  the  Assistant 
Secretar>-  for  PIH,  in  the  case  of  Indian 
Tribes  and  Alaska  Natives  only,  the 
authority  for  the  Emergency  Shelter 
Grants  Program  under  Subtitle  B  of  Part 
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IV  of  th«  Stewart  B.  McKianey 
Honieless  Assistance  Act.  as  amended. 
42  LLSC.  11371  fHseq  In  addition. 
pubHshed  eteewliefe  in  today  s  Federal 
Register,  tb*  Assislant  Secretary  for  PtH 
is  redelegatin^  this  authotity  to  the 
Director,  ibe Deputy  Duecto*  for 
Headquarters  Operations,  and  the 
Deputy  Director  far  Field  Operations. 
Uihce  of  Native  AmencaA  Pro^^rams. 
within  the  Office  of  PxibUc  and  Indian 
Housing. 

Accordingly,  the  Secretary  revokes  in 
part  and  deFegates  authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  the  Department  of 
Housing  and  VJ<han  Developnient 
delegates  individually  to  the  Assistant 
Secretary  for  PIH  and  (o  the  General 
Deputy  As6i^taAt  Secretary  fur  PIH  ail 
power  and  authority  with  respect  to  the 
Fmergeiw:y  Shelter  Grants  Program,  for 
Indian  Tribes  and  Alaska  Natives, 
pursuant  to  Subtitle  B  of  Title  IV  of  the 
5>tewait  B^  McKinney  Homeless 
Assistance  Act.  as  amended.  42  U.S.C 
11 371  et  seq..  except  as  provided  in 
Section  B  of  this  delegation  of  airthonty 

Section  B.  Authority  Excepted 

The  authority  delegateif  under  Section 
A  does  not  include  the  power  to  sue  and 
be  sited. 

Section  C.  Authority  Revoked 

The  Secretary  of  Housing  and  Urban 
DeveJopmeut  revokes  in  part  the 
Delegation  of  Authority  pubhshed  in  the 
Federal  Register  oo  September  4.  19&7. 
at  52  FR  33793;  At  Section  A  of  that 
delegation,  the  Secretary  revokes  the 
authority  of  the  Assistant  Secretary  and 
the  General  Deputy  A.ssistant  S«H:retary 
for  Community  Plarming  and 
Developnient.  in  the  case  of  Indian 
Tribes  and  Alaska  Natives  only,  to 
exercise  the  power  and  authority  of  the 
Secretary  with  respect  to  the  Emergency 
Sheher  Grants  Program  un(fer  Subtitle  B 
of  Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  .Act.  42  U.S.C. 
11371  Ptxeq. 

Authority:  Section  7(d).  Departnieut  of 
Housing  and  I'tban  Iteveloprntnt  Act.  4;; 
LI  S.C.  3535  W) 

Oat«d:  March  tS.  1996 
Henry  G.  Cisnertw. 
Secretary  of  Housing  and  I'rtxin 
Dcveinpmrnt. 
|KR  tk)c.  W-7400  Filed  :i-24-9.'>;  8:45  afnt 
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Ome*  of  «)•  AsaMant  S«cralvy  lor 

PutoUc  aiwt  Indian  Housing 

[Docket  Mo.  D~95>-tOM;  FR-306O-CM>11 

Redoiegation  of  Authority  for  Indian 
Programs 

AGENCY:  Office  uf  the  Assistant 

Secretary  for  Public  and  Indian  Housing 

(PIH).  HUDl 

ACTKMr.  Notice  of  redelegation  of 

authority. 

SIMMNMRV:  In  this  notice,  the  Assistant 
Secretary  for  PIH  redelegates  the 
authority  for  the  Emergency  Shelter 
Grants  Prow.  -lai.  for  Indian  Tribes  and 
Alaska  Natives,  pursuant  to  Subtitle  B  of 
Part  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  as  amended. 
42  U.S.C  11371  e<se9 
EFFECTIVE  DATE:  March  15.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Dudley.  Deputy  Director  tor 
Headquarters  Operations.  Office  of 
Native  American  Programs.  Office  of 
Public  aiKl  Indian  Housing.  Department 
of  Housing  and  Urban  Development,  B- 
133.  451  7th  Street.  SW.  telephone  (202) 
755-0066  or  755-0850  (voice/TDD). 
(These  an;  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  By  statute. 
Indian  tribes  receive  a  set  aside  of  1% 
of  furKis  appropriated  for  the  ESG 
Program,  for  Indian  and  Alaskan 
Natives,  under  Subtitle  B  of  Tith?  FV  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  as  amended.  42  U.S.C. 
11371  et  seq.  Originally,  this  set  aside 
of  ESC  funds  for  Indian  tribes  was 
administered  by  CPD  field  office  staff 
working  within  Indian  program  offices 
located  in  six  regional  or  field  offices. 
CPD  had  complete  responsibility  for  the 
set  aside  within  its  ESG  program 

Pursuant  to  Section  902  of  the 
Housing  and  Community  Devehipmerrt 
Act  of  1992.  42  U.S.C.  3533.  the  Office 
of  Native  American  Programs  (ONAPJ 
was  created  within  the  Office  of  Public 
and  Indian  Housing  (PIH)  in 
Heailquarters.  According  to  the  statute, 
the  office  is  to  administer  and 
coordinate  all  programs  of  the 
Department  relating  to  Indian  and 
Alaska  Native  housing  and  community 
development.  In  addition,  ONAP  is  to 
direct,  coordinate  and  assist  in 
managing  HUD  Geld  offices  that 
administer  Indian  and  Alaska  Native 
programs. 

Consistent  with  the  statute,  the 
Secretary  has  elsewhere  in  today's 
Federal  Register  transferred  to  the 
Assistauce  Secretary  for  PIH.  in  the  case 
of  Indian  Tribes  and  Alaska  Natives 
only,  the  authority  for  the  Emergency 
Shelter  Grants  Program  under  Subtitle  B 


of  Part  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  as  amended. 
42  use.  11371  et  seq.  Also  in 
accordance  with  Sectim  902.  this 
redelegation  of  authority  redelegates 
this  authority  pertaining  to  Indian 
Tribes  and  Ahiska  Natives  to  Officials  in 
the  Office  of  Native  American  Programs 
within  PIH. 

Accordingly,  the  Assistant  S«;cretary 
for  PIH  redelegates  authority  as  follow.>i: 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for  PIH 
redelegates  individually  to  the  Director. 
Office  (rf  Native  American  Prot^r^ms.  to 
the  Deputy  Director  for  Headquii;i'?rs 
Operations.  Office  of  Native  Aiin'rican 
Programs,  and  to  the  Deputy  Director  for 
Field  Operations.  Office  of  Native 
/\nverican  Programs,  all  power  and 
authority  with  respect  to  the  Emergency 
Shelter  Grants  Program,  for  Indian 
Tribes  and  Alaska  Natives,  pursuant  to 
Subtitle  B  of  Title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act.  as 
amended.  42  U.S.C  11371  et  spq.. 
except  as  provided  in  Section  B  of  this 
delegation  of  authority. 

Section  B.  Authority  Excepted 

The  authority  redelegated  under 
Section  A  does  not  include  the  power  ti> 
sue  and  be  sued. 

Authority:  .Sectioii  7(d).  l)pparria«trt  of 
Housing  and  tirban  Uevelopmenl  Act.  4Z 
U.S.C.  3535(d). 

IJated:  Marrh  15.  t9<» 
loseph  Sbuldiner, 

Assistant  Serntary  for  Puhlic  and  Indian 
Housing. 
iFR  Doc  95-7399  tiled  3-24-9.5.  »i;45  anil 
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COMMISStOM  ON 
INTERGOVERNMENTAL  RELATIONS 

Advisory  Commission  on 
Intergovernmental  Relations 

Notice  of  Request  for  Suggested 
Criteria  and  Other  Information  for 
Evaluating  Existing  Mandates  on  State. 
Local,  and  Tribal  Governme^its 

Mdri  h  20.  1995. 

The  Advisory  Commission  on 
Intergovernmental  Relations  (42  U.S.C. 
427 1 >  has  been  directed  by  the 
Unfunded  htendates  Reform  Act  of  1995 
enacted  on  March  22.  ig^^S.  to  make 
recommendations  to  the  President  and 
Congress  regarding: 

(A)  allowing  flexibility  for  state.  local, 
and  tribal  governments  in  complying 
with  specific  federal  mandates  for 
vi'hich  terms  of  compliance  are 
unnecessarily  rigid  or  complex: 


(B)  reconciling  any  2  or  mure  federal 
mandates  which  impose  contnkdictory- 
nr  UK  onsistent  requirements; 

((])  terminating  federal  mandates 
which  are  duplicative,  obsolete,  of 
lacking  in  practical  utility: 

(D)  suspending,  on  a  temporary  basis, 
federal  mandates  which  are  not  vital  to 
public  health  and  safety  and  which 
cooipuiund  the  fiscal  difficulties  for 
state,  local,  and  tribal  governments, 
including  recommendations  for 
triggering  such  suspensions; 

(b)  consolidating  or  simplifying 
federal  mandates,  or  the  planning  or 
reporting  requirements  of  such 
mandates,  in  order  to  reduce 
duplication  and  facihtale  compliance  by 
state,  local,  and  tribal  governments  with 
those  mandates; 

(F)  ^^stab^ishing  common  federal 
definitiorjs  or  standards  to  be  used  by 
state,  local,  and  tribal  governments  in 
complying  with  federal  mandates  that 
use  different  definitions  or  standards  for 
the  .same  terms  or  principles;  and 

fC)  (i)  the  mitigation  of  negative 
impacts  on  the  private  sector  that  may 
rcsuh  form  relieving  state.  local,  and 
tribal  governments  from  federal 
mandates  (if  and  to  the  extent  that  such 
negative  impacts  exist  on  the  private 
sector);  and 

(li)  the  feasibility  of  applying  relief 
from  federal  mandates  in  tiie  same 
.naaner  and  to  the  same  ext"nt  to 
private  sector  entities  as  sucli  relief  is 
applied  to  state,  local,  and  tribal 
g«rvernments. 

Th<fse  recommendations  are  to  be 
based  on  criteria  established  by  the 
AC;iR.  Within  00  days  after  enactment  of 
the  Act.  proposed  criteria  must  be 
issued  for  pubhc  comment.  To  assist  the 
Cornmi.ssion  in  the  development  of 
proposed  critefia.  suggestions  are  being 
solicited  on  an  informal  basis  from 
interested  parties.  Because  time  is 
limited  for  the  preparation  of  the 
proposed  criteria,  all  suggestions  should 
bo  received  bv  ACIR  no  later  than 
Friday.  Apfir2b  1990. 

Suggestions  received  will  be  reviewed 
by  staff  and  may.  or  may  not.  be; 
incorporated  in  the  proposed  criteria. 
Ali  suggestions  that  are  submitted  ivill 
l)e  available  for  inspectioii  at  A("IR 
otTiceSs  but  no  specific  or  general 
response  to  them  will  be  made  by  MAR 
staff  Those  submitting  suggestions  will 
not  be  subsequently  bound  by  their 
contents,  arui  will  have  full  rights  to 
comment  on  the  propcsed  criteria 
during  the  public  comment  period. 

In  addition  to  suggestions  about 
criti;ria.  ACIR  also  vrclcofiies 
suggestions  abtiut  the  t'olltiwiiig  topics 

1.  In  conducting  the  studies  under 
S»i:tion  302!.  .\C1R  is  to  give  high<~it 


priority  to  "reviewing  and  making 
recommendations  regarding  Federal 
mandates  that  are  the  subject  of  judicial 
proceedings."  Because  it  is  likely  that 
there  are  a  large  number  of  lawsuits 
contesting  existing  mandates,  lists  of 
mandates  currently  in  federal  courts 
will  be  appreciated,  with  identification 
of  the  cotrrt  and  case  number,  if 
possible. 

2  Lists  of  other  mandates  that 
responcients  feel  should  be  given  special 
attention  in  the  study. 

Suggstions  or  inquiries  should  be 
addressed  as  follows:  Charles  Griffiths. 
Iiiterj;oivernrr.ental  Liaison.  Advisory 
Commissi^Mi  in  Intergovernmental 
Relations.  Hvr,  K  St.  N.VV.,  Suite  450 
5>otith.  Washington.  DC.  20575. 
Charles  Grtffittis, 
[ntprgnvprnmentol  LioisoTi 
IFR  Doc  95-7392  Filed  3-24-95:  8:45  ami 
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DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(NM-06(M)6>122O-0O-P  (6040 

Notice  of  Roods  and  Campground 
Closures  at  Fort  Slanton  Reservation, 
NM 

AGENCY:  Bureau  of  Land  Management 

(BLM).  Roswcll  District. 

ACTION:  Road  and  campgroimd  closures 

at  Fort  Stanton  Reservation  New 

Mexico. 

SUMMARY:  Pursuant  to  43  CFR  part  8364 
and  the  Fort  Stanton  Management 
Framework  Plan  (MFP)  of  May  28.  1980. 
the  Bureau  of  Land  Management  (BLM) 
will  close  a  portion  of  the  access  road 
to  the  Rio  Bonito  Campground  starting 
at  the  west  boundary  of  Camp  Sierra 
Blanca  (Fort  Stanton,  NM)  and 
extending  about  "Ao"'""  of  a  mile  west 
into  public  lands  administered  by  the 
Roswcll  District.  BLM.  The  BLMwill 
close  the  Ri''  Bonito  Campground  to 
camping  and  motorized  vehicle  use.  The 
road  leading  from  the  campground  to 
the  north  mesa  of  Fort  Stanton 
Reservation  will  also  be  closed  to  motor 
vehicle  use. 

DATES:  The  tbsure  will  beconu; 
effective  at  the  date  of  publicatitm  of 
this  notice. 

ADDRESSES:  Information  and  maps 
shmvuig  the  location  of  the  above 
closures  will  be  available  at  the  Bureau 
of  Land  Management.  Roswell  District 
Office,  1717  West  2nd  Street.  Roswell. 
NM  88201-2019,  telephone  (505)  627- 
0272;  Roswell  Resource  Area  Office. 
Federal  Building.  5th  and  Richardson. 


P.O.  Drawer  1857,  Roswell.  NM  88202- 
1857.  telephone  (.505)  627-1790;  and  die 
U.S.  Forest  Service.  Lincoln  Natioftal 
Forest.  Smokey  Bear  Ranger  District. 
901  Mechem  Drive.  Ruidoso.  NM  88345. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Kreager.  Area  Manager. 
Roswell  Resource  Area,  P.O.  Drawer 
1857.  Roswell.  NM  88202-1857; 
telephone  fSOS)  624-1790. 
SUPPLEMENTARY  INFORMATION:  A  three- 
acre  campground  will  be  closed  to 
camping  and  uiotoc  vehicle  access. 
Approximately  three  miles  of  roads  will 
also  tie  closed  to  motor  vehicles.  The 
following  describes  the  areas: 

New  Mexic*  Princi^  Meridian 

Fort  Stanton  Reser\aUoii 

One  section  of  the  road  closure  is  located 
in  uasurveved  and  protracted  portions  of 
T.9S..  R.u'E..  -Sec.  34.  SE'  4SEV4.  Sec  35. 
SVV^4NF.v,. 

.Another  section  of  road  closure  is  located 
in  umurveyed  and  protracted  portions  of 
T.9S..  R.1-»E  .  Sec.  32.  SE^*SE>.4;  Sec  3.J. 
SW'mSVW*;  T.  ids..  R.14E  .  Sec.  4.  VV>'2. 

The  campground  is  located  in.  unsur\eyed 
and  protracted  portioiu  of  T.IBS..  R.14E.. 
Sec.  4.  SE' 4SWV* 

Camp  Sierra  Blanca  iCSB)  a  minimum 
security  prison  for  the  State  of  New  Mexico. 
Fort  Stanton,  NM.  bas  requested  the  BLM 
discourage  public,use  of  a  traditiocal  access 
route  through  the  prison  to  public  Lands. 
Traditionaily,  the  road  was  used  for  access 
through  CSB  to  the  west  side  of  the  Fort 
Stanton  Reservation  ai;d  the  Rio  Boruto- 
Campground.  The  closure  of  the  road  has 
t>ecorne  iieces.sar\  for  prison  security  and 
safety  of  visitors  u.siag  public  lands  within 
this  portion  of  the  Fort  Stanton  reservation. 

The  campground  wili  be  closed  due  to  its 
loss  of  access  and  ne«d  of  a  prolonged  rest 
to  renew  the  et:  viron.'-.i<;nt.  The  c«mpground 
area  has  recei  v^4  sevt-rv  damage  to  soils, 
mature  trees  ar.d  ripiu-ian  vegetation  throu)(h 
use  bv  the  visiting  puii'.tc  during  the  past  ten 
years  Damage  includes  ioiJ  compactico  from 
vehicles,  so:!  sterilizatiOL  from  uni:ontairied 
fire  pits,  vegetation  tra.iipltng  and  tree 
cutting  .A.n  access  road  leading  from  the 
north  side  of  the  Rio  Bonito  Canipgrouiid  to 
the  north  mesa  of  Fort  Stanton  wiil  also  tie 
( losed  The  road  is  pocriy  constructed  and 
causes  severe  soil  erosimv  1  he  road  ts  also 
a  safetv  hazard  toth*-  pubiic.  due  to  steep 
grades  and  slippen.-  conditions  when  wet. 

Current  alternatives  in  the  Draft  Resoiux  e 
Management  Pia.T  IR.MP)  for  the  Koswell 
Resource  .\rea  include  proposals  for 
additional  campgrounds  veithin  the  Fort 
Staalou  Reser\ation  .Area  The  alternatives 
for  camogtounds  Ln  the  RMP  wHl  lie 
environnientally  suitable,  have  iietter  acces-s 
and  will  serve  the  public  to  a  griMter  extent. 
.After  the  final  RVtP  and  Record  of  De<:isioii 
are  issued,  a  Special  Management  .Area 
(SM.A)  Plan  will  be  developed  to  aaalyw  aac 
select  future  camp^ound  locations  vvithin 
the  Fort  Sl»iton  Reserva'.itm  .Area. 

Due  to  the  closure  of  tradilional  access, 
routes  to  the  campground  from  CSB  for 
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security  and  public  safety  coin  erns.  (Iama);e 
caused  by  ramping  pres.sure  and  i  losiire  of 
the  north  mesa  access  road  due  to 
environmental  damage,  the  Rio  Bonito 
CampRiDund  will  b«!  closed  to  campinft  jnd 
vehicle  use. 

Dated;  March  15.  igg.l. 
Leslie  M.  Cone. 
District  Manager 
|FR  Do<    05-7.383  Filed  ,1-24-95;  8:-t5  ami 
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[NM-017-1430-01:  NMNM  88815] 

Sale  of  Public  Land  in  Bernalillo 
County,  NM 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  following  public  land  has 
been  found  suitable  for  sale  utilizing 
modified  competitive  sale  procedures 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976  (90  Stat.  2750;  43  U.S.C.  1713)  at 
not  less  than  the  appraised  fair  market 
value  (FMV)  of  $4,200.  The  land  wrill 
not  be  offered  for  sale  for  at  least  60 
days  after  publication  of  this  notice 

New  Mexico  Principal  Meridian 

T.  UN.R.  6E.. 
Sec.  34.  lot  2. 
Containing  2.12  acres. 

This  land  is  isolated,  difflcult  and 
uneconomical  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  efforts  and  the  public 
interest  will  be  served  by  offering  this 
land  for  sale. 

Bidders  must  be  United  States 
citizens.  18  years  of  age  or  older,  a  state 
or  state  instrumentality  authorized  to 
hold  property,  and  corporations 
authorized  to  own  real  estate  in  the  state 
in  which  the  land  is  located.  The 
apparent  high  bidder  must  submit  proof 
of  these  requirements  within  15  days 
after  the  sale  date. 

The  land  will  be  offered  for  sale  at 
public  auction  using  modiTied  bidding 
procedures  authorized  under  43  CFR 
271 1.3-2.  Bidding  for  this  parcel  is  open 
to  the  following  adjacent  land  owners 
(designated  bidders):  George  T.  Glacken. 
Jr.  and  Lucille  Glacken.  Wayne  D. 
Francisco,  Gary  D.  Maple  and  Steven  M. 
fackson.  Gilbert  B.  Libby  Jr.,  and  Charles 
Kennington. 

The  land  will  be  offered  for  sale  at 
public  auction  beginning  at  10  a.m.  on 
June  26.  1995.  at  435  Montano  Rd.  NE  . 
Albuquerque.  NM  87107.  The  sale  will 


be  by  sealed  bids  only.  All  sealed  bids 
must  be  received  by  the  BLM's  Rio 
Puerco  Resource  Area  Office  at  435 
Montano  Rd.  NE.,  Albuquerque.  NM 
87107,  prior  to  10  a.m.  on  the  date  of 
the  sale.  June  26.  1995. 

Bids  must  be  for  not  less  than  the 
appraised  FMV  specified  in  the  notice. 
Each  sealed  bid  shall  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  Department  of  the 
Interior.  Bureau  of  Land  Management 
for  not  less  than  10  percent  of  the 
amount  bid.  The  sealed  bid  envelopes 
must  be  marked  on  the  lower  left  hand 
comer:  Public  Sale  Bid  NMXM  88815. 

Under  modified  competitive  sale 
procedures,  the  written  sealed  bids  will 
be  opened  and  an  apparent  high  bid  will 
be  declared  at  the  sale.  The  apparent 
high  bidder  and  the  other  designated 
bidders  will  be  notified.  In  case  of  a  tie 
of  bids  submitted  by  the  designated 
bidders,  the  interested  bidders  would  be 
given  an  opportunity  to  submit  a  written 
agreement  as  to  the  division  of  the 
lands,  or  an  additional  sealed  bid. 
within  30  days  of  notification  of 
eligibility.  At  that  time,  the  high  bidder 
would  be  awarded  the  property.  The 
total  purchase  price  for  the  land  shall  be 
paid  within  180  days  of  the  date  of  this 
sale. 

The  purchaser  of  this  parcel  acquires 
the  property  realizing  that  public  access 
to  the  property  is  lacking. 

Terms  and  Conditions 

The  patent,  when  and  if  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  United 
States  pursuant  to  the  Act  of  August  30. 
1890(43  use.  945). 

2.  All  minerals  will  be  reserved  to  the 
United  Slates  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  office. 

3.  The  patent  will  be  issued  subject  to 
valid  existing  rights-of-way  and 
easements. 

DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed 
action  to  the  Rio  Puerco  Area  Manager 
by  May  11.  1995.  Comments  must 
reference  the  specific  parcel  number. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 
ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management.  Rio 


Puerco  Resource  Area  Office.  435 
Montano  Road  NE..  Albuquerque,  NM 
87107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  tht; 
land,  terms  and  conditions  of  sale,  and 
bidding  instnictions  may  be  obtained 
from  the  Rio  Puerco  Resource  Area 
Office  at  the  above  address.  Telephone 
calls  mav  be  directed  to  Joseph  JariiiniUo 
at  (505) 7bl-«779. 
SUPPLEMENTARY  INFORMATION:  Upon 
publication  in  the  Federal  Register.  th<> 
land  described  above  will  be  segregated 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
The  segregative  effect  of  this  Notice  of 
Realty  Action  shall  terminate  upon 
issuance  of  patent  or  other  document  of 
conveyance  to  such  land,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  270 
days  from  the  date  of  publication, 
whichever  occurs  first. 

The  BLM  may  accept  or  reject  any 
offer  to  purchase  or  withdraw  this  tra(  t 
from  sale  if  the  Authorized  Officer 
determines  that  consummation  of  the 
sale  would  not  be  fully  consistent  wifli 
FLPMA  or  another  applicable  law. 

Dated   Marx  h  21.  1995. 
Michael  R.  Ford, 

District  Manager. 

jFR  Dof    45-7446  Filed  3-24-95;  H  4.T  a.Mll 
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[WY-060-1 430-01;  WYW88721.  WYW88724. 
WYW88725.  WYW88728,  WYW88730, 
WYW88731] 

Amendad  Realty  Actions,  Direct  and 
Modified  Competitive  Sale  of  Public 
Lands;  Wyoming;  Land  Sale  Appraisal 
Updates  for  Lands  in  WyomiP'^ 

AGENCY:  Bureau  of  Land  Man  iJfnicnt, 

Interior. 

ACTION:  Amended  notices  of  realty 

action,  sale  of  land  parcels  in  Platte  and 

Goshen  Counties,  Wyoming;  and, 

amended  land  sale  appraisal  update  for 

lands  in  Wyoming. 

SUMMARY:  On  Julv  29.  1986.  Notices  of 
Realty  Action  WY'\V88721.  WYWR8724. 
WY\V88725.  WYW88730,  and 
WYW88731  were  published  in  the 
Federal  Register  in  51  FR  27090-27()'n . 
On  July  30.  1987,  Notice  of  Realty 
Action  WYW88728  was  published  in 
the  Federal  Register  in  52  FR  2H488- 
28489.  On  August  25,  1987.  Notices  of 
Realty  Action  WY\V88721.  WY\V88724. 
WY\V88725.  WYW88730.  and 
WY\V88731  were  published  in  the 
Federal  Register  in  52  FR  32064-320(iti. 
This  Notice  from  the  date  it  is  publisl.i  il 
amends  the  earlier  notices  bv  deleting 


the  appraised  values  for  the  parcels. of 
land. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Mortimer.  Area  Man«iger. 
Bureau  of  Laod  Management.  Platte 
River  Resource  Area,  P.O.  Box  2420. 
Mills.  Wyoming  82644-2420.  (307)  261- 
7500. 

SUPPLEMENTARY  INFORMATION:  The 
appraised  fair  niaxket  value  of  the  land 
described  in  51  FR  27090-27091,  52  FR 
28488-28489, and  52  FR  32064-32066 
has  been  reevaluated.  Please  contact  the 
Platte  Ri\  er  Resource  Area  Office  for 
current  appraisal  information 

Dim-d:  March  16. 19«5 
DonaM  D.  VVhyde, 

Ailing  District  Mnnnger 

IFR  Doc.  95-7384' Filed  3-24-95;  8  45  ami 
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Fish  and  Wildlife  Service 

Notice  of  availability  of  a  Draft 
Recovery  Plan  for  the  Mexican  Spotted 
Owl  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  .Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  [Kiblic  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
.ivai lability  for  public  review  of  a  draft 
recovery  plan  for  the  Mexican  spotted 
owl  (Strix  occidentahs  lucida)  which 
the  Service  listed  as  a  threatened 
spncies  on  March  16,  1993  (58  FR 
14271)  The  Mexican  spotted  owl  is  one 
of  three  spotted  owl  subspecies 
recognrzed  by  the  American 
Ornithologists'  Union.  This  subspecies 
was  originally  described  from  a 
specimen  collected  at  Mount  Tancitaro. 
Michoacan.  Mexico.  The  Mexican 
spotted  owl  is  a  medium-sized  bird 
found  from  parts  of  central  Colorado 
and  Utah  south  through  Arizona.  New 
Mexico,  and  western  Ifexas  to  the  .State 
of  Michoacan.  Mexico.  This  owl 
comiQonly  inhabits  mountains  and 
canycms  containing  dense,  multistoried 
forests  with  closed  canopies.  Its  survival 
is  threatened  by  destruction  and 
modification  of  habitat  caused  by  timber 
harvest,  forest  fires,  and  increased 
predation  associated  with  habitat 
fragm(!ntatioa.  The  draft  recovery  plan 
recommends  management  actions  to  \k: 
taken  by  Federal,  Slate,  and  tribal  land 
management  agencies  to  remove 
recojyiized  threats  and  recover  the 
spotted  owl.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 


DATES:  Commeats  on  the  draft  recovery- 
plan  must  be  received  on  or  before  ]yine 
26.  1995.  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Supervisor. 
Ecological  Services  Slate  Office.  21  OS 
Osuna  Road  NE.  Albuquerque.  New 
Mexico  87113.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  Regional  Director  at  the 
above  address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeniiifer  Fowler-Propst.  U.S.  Fish  and 
Wildlife  Serv^ice.  (see  ADDRESSES 
section)  (telephone  505/761^525; 
facsimile  505/761-4542). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery-  plans  describe 
site-specific  management  actions 
c:onsidered  necessary  for  conservation 
and  survival  of  the  species;  establish 
objective,  measurable  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  species;  and  estimate  time  and 
cost  for  in»plementlng  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  197,1 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq]  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery- 
plan  development.  The  Service  will 
consider  all  information  presented 
dliring  public  comment  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery-  plans. 

The  recovery  plan  provides  a  basis  for 
management  actions  to  be  undertaken 
by  Federal,  State,  and  tribal  land 
management  agencies  to  remove  tlu-eats^ 
to  llie  Mexican  spotted  owl's  continuod 
existence.  The  recovery  plan  contains 
six  basic  elements:  I.  A  recoverv'Boal 


and  set  of  delisting  criteria  that  will 
allow  the  Mexican  spotted  owl  to  be 
lemoved  from  the  endangered  species 
list;  2.  strategies  for  management  that 
provide  varying  levels  of  habitat 
protection  depending  on  the  owl's 
needs  and  habitat  use;  3. 
recommendations  for  population  and 
habitat  monitoring;  4.  research  to 
address  critical  information  needs  to 
better  understand  the  owl's  life  history-; 
5.  implementation  procedures  that 
specify  oversight  and  coordination 
responsibilities  for  the  owl's  recovery; 
and  6  information  on  the  approximate 
costs  of  carrying  out  the  tasks  set  forth 
in  the  draft  recovery'  plan. 

The  Mexican  spotted  owl  recovery- 
plan  has  been  prepared  by  a  team  of 
experts  on  the  owl  and  its  habitat 
requirements.  This  recovery  plan  will  be 
finalized  and  approved  following 
incorporation  of  comments  an'* 
materials  received  during  thit,  comment 
period. 

Public  Comments  Solicited 

The  Service  sohcils  written  comments 
on  the  recovery  plan  described.  All 
xomments  received  by  the  date  specified 
abore  will  be  cotrsidered  prior  to  the 
approval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(fl  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(0. 

Dated;  Mart.h  7.  l<Wi 

James  A.  Young, 

Acting  Regional Directitr.  Fuh  and  iVildlife 
Service,  Region  2. 

IFR  Doc.  95-7449  Filed  1-J4-9S.  8  45  ami 
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Geotogicai  Survey 
Notice 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  is  plarming 
to  enter  into  a  Cooperative  Research  and 
Development  Agreement  (CR.\DA)  with 
a  geophysical  data  processing  company 
(Paterson.  Grant  and  Watson  Limited) 
and  mining  and  petroleum  companies. 
The  purpose  of  the  CTl.\DA  is  to 
reprocess  the  raagnetic-aiiomaly  data 
base  on  the  I'nited  States  and  produce 
a  more  ci>ns:st-ent  and  accurate  data  set 
in  the  form  of  a  one-kilometer  grid  that 
will  be  made  available  to  the  general 
public.  All  magnetic  survey  ilata  will  be 
continued  to  a  sxirfac-e  at  1000  feet  above 
the  groLuid  aiuj  an  appropriate  reference 
field  will  be  removed.  Paterson.  Grant 
and  Wdtson  Limited  will  be  responsible 
for  acquiring  funding  from  petroleum 
and  mining  companies  for  this 
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compilation  and  will  carr\'  out  the 
reprocessing  of  over  1000  magnetic 
suney  data  sets.  The  USGS  will  provide 
magnetic  data  and  will  carry  out 
collaborative  research  to  improve  the 
technology  in  preprocessing  magnetic- 
anomaly  data.  Any  geoscience  company 
interested  in  participating  in  this 
upgrade  of  the  U.S.  magnetic-anomaly 
data  base  is  encouraged  to  contract  the 
USGS 

DATES:  This  notice  is  effective  March  27. 
1995. 

ADDRESSES:  Information  on  the 
proposed  CR.^DA  is  available  to  the 
public  upon  request  at  the  following 
location:  U.S.  Geological  Survey.  Branch 


of  Geophysics.  345  Middlefield  Road. 
MS  989.  Menio  Park.  California  94025. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Thomas  Hildenbrand  of  the  U.S. 
Geological  Survey,  Branch  of 
Geophysics,  at  the  address  given  above; 
telephone  414/329-5303;  fax  415/329- 
5133;  e-mail  tom@laplace.vvr.ugsg.gov. 
|ohn  R.  Filson. 
Acting  Chiff  Geologist. 

(FR  Do<    9S-7458  Filed  3-24-9.'i;  8:45  am] 
BILLIMG  COOC  4310-~31-M 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  thn  named 
corporations  intend  lo  p'ovidn  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S  C 
10524(b) 

1.  Parent  corporation  and  address  of 
principal  office:  Ashland  Inc  .  1000 
Ashland  Drive.  Russell.  KY  41114 

2.  Wholly-owned  subsidiaries  whi<  h 
will  participate  in  the  operations  and 
states  of  incorporation: 


Subsidiary 

APAC— Alabama,  Inc  

APAC — Arkansas.  Inc  , 

APAC — Carolina.  Inc 

APAC — Florida.  Inc !!.....!!.!.!!!!!!!!!!!!!!! 

APAC — Georgia.  Inc  

APAC,  Inc !...!.1!!!.I"!!!!!!!!!!!"!"!!!!!!"'!!!!I 

APAC— Kansas.  Inc  '....' "".'i 

APAC — Mississippi.  Inc 

APAC — Oklahoma,  inc !!!!!!!!!!!!!!"!"!!!"!"!!!!!! 

APAC — Tennessee,  Inc  

APAC— Texas.  Inc "..!..]!!"!!!!!"!!!!!!!""!!!!!!!!!!!!!!!""" 

APAC— Virginia.  Inc  _ .."!.!."!...""!!!!"!!!!"!"!! 

Ashland  Pipe  Line  Company 

Ashland  Ethanol,  Inc  

Ashland  Development.  Inc 

Ashland  Construction  Communications  Company 

Ecogard,  Inc 

Ig-Lo  Transportation,  Inc  

Inland  Towing  Comparvy 

J.T.  Trucklines.  Irx;  ]*. 

Mid-Valley  Supply  Company _ 

Nettles.  Irx;  

Reg  X  Condor,  Inc  

Scurtock  Permian  Corporation  

Scurlock  Permian  Pipe  Line  Corporation  

Southwest  Larvj  &  Development  Co..  Inc 

Supermoms,  Inc  

Tap-Co,  Inc ] [^[[ 

Warren  Brothers  Hauling,  Inc ^... 


Junsdiction  ol 
Incorporation 


Delaware 

Delaware 

Delaware 

Delaware 

Georgia 

Delaware. 

Delaware. 

Delaware. 

Delaware 

Delaware 

Delaware. 

Delaware. 

Ohio. 

Delaware. 

Delaware. 

Delaware. 

Delaware 

Delaware. 

Delaware 

Texas. 

Kentucky. 

South  Carolina. 

Delaware 

Kentucky. 

Kentucky. 

Arizona. 

Minnesota. 

North  Carolina. 

Delaware. 


Vernon  A.  Williams, 

Secretary. 

jFR  Doc.  95-7442  Filed  3-24-95;  8:45  am) 

BILLINC  COOC  703S-01-M 


[Docket  No.  AB-330  (Sub-No.  2X)] 

Otter  Tail  Valley  Railroad  Company, 
Inc.— Abandonment  Exemption— in 
Otter  Tail  County,  MN 

Otter  Tail  Valley  Railroad  Company, 
Inc.  (OTVR)  has  filed  a  notice  of 
exemption  under  49  CFR  1 1 52  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  1.1  miles  of  rail  line 
between  milepost  184.0  and  milepost 
185.1,  in  Otter  Tail  Coimty,  MN. 


OTVR  has  certiHed  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1 105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 


49  CFR  1 152.40(d)(1)  (notice  to 
governmental  agehcies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adverselv 
affected  by  the  abandonment  shall  be 
protet:ted  under  Oregon  Short  Line  U. 
Co.— Abandonment — Goshen.  360  ICCi. 
91  (1979)  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S  C.  10505|d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  aii  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  26, 
1995,  unless  stayed  pending  ' 

reconsid«>ration.  Petitions  to  stav  that  do 


not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by  April 
6.  1995.3  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  17,  1995. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
C;ommission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Christopher 
E.  Kaczmarek,  1350  New  York  Avenue 
NW..  Suite  800,  Washington.  DC  20005- 
4797. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

OTVR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  or  historic  resources.  TTie 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  31.  1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  20.  1995. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  William. 

Secretary. 

IFR  Doc.  95-7443  Filed  .1-24-95;  8:45  am) 
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'  The  Conunission  will  grant  u  stay  if  an  infonneil 
docliion  on  envirorunental  i.ssues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  tie  tnade  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
ofSrri'iie  Rail  Lines.  5  I.C.C.Zd  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
s(i  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

^  Sfie  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  Assist..  4  l.C.C2d  164  (1987). 

^The  Commission  will  accept  late-filed  trail  um' 
requests  so  long  as  the  abandonment  has  not  beer. 
con.<ummated  and  the  abandoning  railroad  is 
w;!ling  to  negotiate  an  agreement. 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Association  for  Proximity 
X-Ray  Technology  Insertion 

Notice  is  hereby  given  that,  on 
December  5, 1994.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Association  for  Proximity  X-Ray 
Technology  Insertion  (the 
"Association")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  International  Business  Machines 
Corporation,  Armonk,  NY;  AT&T  Corp.. 
Basking  Ridge,  NJ;  Motorola  Inc., 
Schaumburg,  IL;  and  Loral  Federal 
Systems  Company,  Bethesda.  MD. 

The  nature  and  objective  of  the 
Association  is  to  collaborate  on  research 
and  development  of  proximity  X-ray 
technology  for  use  in  the  U.S. 
semiconductor  industry'. 

The  scope  of  the  Association  may- 
include  "  production  of  a  product, 
process  of  service,  as  referred  to  in 
section  2(a)(6)  (15  U.S.C. 
4301(a)(6)(D))."  Therefore,  pursuant  to 
Section  6(A)(3)  (15  U.S.C.  4305(A)(3)) 
and  section  7  (15  U.S.C.  4306)  the 
notification  further  discloses  that:  (1) 
The  principal  facilities  for  any 
production  of  a  product  or  process  are 
located  in  the  United  States  or  its 
territories;  and  (2)  each  Association 
member,  and  each  person  who  controls 
an  Association  member,  is  a  United 
States  person  as  defined  in  the  statute. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-7461  Filed  3-24-95;  8:45  am) 

BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Water  Heater  Industry 
Joint  Research  and  Development 
Consortium 

Notice  is  hereby  given  that,  on 
February  28.  1995.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq.  ("the  Act  ").  the 


participants  in  the  Water  Heater 
Industry  Joint  Research  and 
Development  Consortium  have  filled 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identifies  of 
the  parties  are:  Bradford  White 
Corporation,  Ambler,  PA;  GSW  Water 
Heater  Company.  Fergus,  Ontario 
CANADA;  Rheem  Manufacturing 
Company,  New  York,  NY;  Sothcorp 
USA,  Inc.,  Bala  Cynwryd,  PA;  and  State 
Industries,  Inc.,  Ashland  City.  TN.  The 
purpose  of  the  cooperative  arrangement 
is  to  determine  whether  a  gas. 
residential,  bottom  fired  water  heater 
may  be  designed  or  modified  to  reduce 
or  prevent  the  ignition  of  flammable 
vapors  in  a  contained  area  without 
compromising  the  integrity  of  the 
heater,  creating  hazards,  or  violating 
existing  safety  and  energy  efficiency 
standards. 

Constance  K.  Robinson. 

Director  of  Operations,  Antitrust  Division.  ♦ 

IFR  Doc.  95-7462  Filed  3-24-95:  8:45  ami 
BILLING  COOC  441(M)1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-30,797] 

Ace  Comb  Company,  a  Division  of 
Goody  Products,  Inc.,  Boonevllle,  AR; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  13, 1955  in  response 
to  a  worker  petition  which  was  filed  on 
March  13, 1995  on  behalf  of  workers  at 
Ace  Comb  Company  (A  Division  of 
Goody  Products,  Incorporated). 
Booneville,  Arkansas. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
w^hich  a  determination  has  not  yet  been 
issued  (TA-W-30,777).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


UMI 
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Signed  in  Washington.  DC  this  14th  day 
of  March.  1995. 
Victor  J.  Tnijuo. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc  95-7473  Filed  3-24-95;  8:45  am) 

BILUNO  CODE  4310-30-M 


n'A^M/-30,049] 

Hartz  Mountain  Corporation  Hanison, 
NJ;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  2,  1994.  applicable  to  all 
workers  of  the  subject  firm  engaged  in 
employment  related  to  the  production  of 
aquariums  and  reflectors. 

The  certification  notice  was  published 
in  the  Federal  Register  on  December  16. 
1994  (59  PR  65077). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  a  few  workers  were 
laid  off  a  few  weeks  before  the  impact 
date  of  June  16.  1993.  Accordingly,  the 
Department  is  amending  the 
certification  by  deleting  the  June  16. 
1993  impact  date  and  inserting  a  new 
impact  date  of  April  1,  1993. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-30.049  is  hereby  issued  as 
follows: 

All  workers  of  Hartz  Mountain  Corporation 
who  became  totally  or  partially  separated 
from  employment  on  or  after  April  1,  1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Ad  of  1974. 

Signed  in  Washington.  DC,  this  17th  day  of 
March  1995. 
Victor ).  Tnuizo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  95-7474  Filed  3-24-95;  8:45  am) 

BILLmO  COOe  49tO-S0-M 

[TA-W-30,049] 

Hartz  Mountain  Corp.,  Harrison,  NJ, 
Investigations  Regarding  Certifications 
of  EUgit>Uity  To  Apply  for  Worker 
AdjustfTMnt  Assistance;  Corrsction 

This  notice  corrects  the  notice  for 
petition  TA-W-30,049  which  was 
published  in  the  Federal  Register  on 


July  19.  1994  (59  FR  36791)  in  FR 
Document  94-17395. 

This  revises  the  date  received  and  the 
date  of  petition  on  the  fifteenth  line  of 
the  third  and  fourth  columns  in  the 
appendix  table  on  page  36791.  The  date 
received  and  the  date  of  petition  should 
both  read  "April  1,  1994"  in  the  third 
and  fourth  columns  on  the  fifteenth  line 
of  the  appendix  table. 

Singed  in  Washington,  DC,  this  20th  day 
of  March.  1995. 
Victor  |.  Tninzo, 

Program  .Manager.  Policy  and  Reemployment 
Sen'ices,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-7475  Filed  3-24-95;  8:45  ami 

WtLINQ  COOe  4S10-30-M 


Detenminatlons  Regarding  Eligibility 
To  Apply  for  Worker  Adjusfnent 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-30.  680:  JM  Huber  Corp.. 
(Engineered  Minerals  Drv).  Macon.  GA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  ehgibility  have  not  been  met  for  the 
reasons  specified. 


7A-W-30.707:  Tidewater.  Inc..  New 
Orleans.  LA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.655;  Lavelle  Powder  Co..  Inc.. 
Butte.  MT 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.712:  U.S.  Information  Agency. 
Voice  of  America  Bethany  Relay 
Station.  Mason,  OH 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,663:  E-Systems,  Inc.. 
Greenville  Div.,  Greenville.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.646:  Enterra  Oil  Field  Rental 
Co.,  Odessa,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,791;  DLCI  USA.  Van  Buren. 
ME 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.737:  Native  Textiles.  A 
Division  of  Carisbrook  Industries. 
Dallas.  PA 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30,827:  Fairchild  Aircraft.  Inc.. 
San  Antonio.  TX 

A  certification  was  issued  covering  all 
workers  of  the  "electrical  shop"  of 
Fairchild  Aircraft,  Inc.,  San  Antonio 
separated  on  or  af^er  March  2.  1994.  The 
foregoing  determination  does  not  apply 
to  the  other  workers  at  the  subject  firm. 

TA-W-30,803,  TA-W-30.a04:  Mitel. 
Inc.,  Mitel  Telecommunication 
Systems.  Inc.,  Mt.  Laurel.  Nfand 
Morristown,  NJ 


A  certification  was  issued  covering  all 
.  workers  separated  on  or  after  November 
6,  1993. 

TA-W-30,653:  Ucensed  Clothing  Group 
of  America,  Saddle  Brook.  Nf 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  4, 
1994. 

TA-\V-30.657;  JPS  Converter  end 
Industrial  Corp..  Laurens,  SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  6, 
1993. 

TA-W-30.698:  Classic  Fashion. 
Paterson,  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February' 
16,1995. 

TA-W-30,755:  Philips  Components, 
Mineral  Wells  Facilitv.  Mineral 
Wells,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
10, 1994. 

TA-W-30.665:  Cleaver  Brooks,  A 
Division  of  Aqua  Chein.  Inc.. 
Lebanon,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
18.  1995. 

TA-W-30,624:  Orbital  Science  Corp., 
Pomona,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
20,  1993. 

TA-W-30,678:  Star  Fireworks 

Manufacturing  Co..  Inc..  Danville. 
IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  5. 
1994. 

TA-W-30,692:  Evereadv  Battery  Co.. 
Inc..  Red  Oak.  lA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
17.1994. 

TA-W-30.79a;  Etowah  .Manufacturing 
Co..  Inc..  Etowah.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
24, 1994. 

TA-W-30.694:  Leica,  Inc..  Buffalo,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  4, 
1995. 

TA-W-30,667:  Oshkosh  BGosh.  Dover. 
TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  9, 
1994. 
TA-W-3Q.648:  Seo'^ull  Mid-South.  Inc.. 

(Formerly  Arkla  Exploration  Co). 

Shreveport,  LA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  6, 
1994. 

TA-W-30,771:  fantzen.  Inc..  Statesville. 
NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  16. 
1994. 

TA-W-30.709  and  A:  Contract 

Manufacturing,  Monroe,  LA  and 
Monroe  Manufacturing,  Monroe.  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
23,  1994. 

TA-W-30,727.  A  &■  B.  Takata 
Fabrication  Corp.,  Piqua,  OH, 
Express  Service,  Troy,  OH  and 
Brownie  Personnel  Service,  Piqua. 
OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1, 1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  subchapter  D,  chapter  2,  title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  March, 
1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  .to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
prgportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 


Negative  Determinations  NAFTA-TAA 

None. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00359:  Contract  Apparel. 
El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  of  Contract  Apparel.  El  Paso, 
TX  separated  on  or  after  February  2, 
1994. 
NAFTA-TAA-00357:  Hughes .  Jrcraft. 

Microelectronics  Div.,  Newport 

Beach,  CA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
hybrid  microelectronic  circuits  and 
assemblies  at  Hughes  Aircraft, 
Microelectronic  Div.,  Newport  Beach, 
CA  separated  on  or  after  January  20, 
1994.  The  foregoing  determioation  does 
not  apply  to  the  other  workers  at  the 
subject  firm. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  March.  1995.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  C-4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington,  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  March  20,  1995 
Victor  J.  Trunzo. 

Program  Manager.  Policy  &  Reemployment 
Senices.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-0783  Filed  .3-24-95:  8:45  ami 
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p-A-W-24,446] 

Litton  Industrial  Automation  Systems, 
Inc.,  New  Britain  Machine,  New  Britain, 
CT,  and  Operating  in  ttie  Following 
State,  TA-W-24,446A  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
27,  1990.  applicable  to  all  workers  of  the 
subject  firm.  The  certification  notice 
was  published  in  the  Federal  Register 
on  August  9.  1990  (55  FR  32504). 

At  the  request  of  one  of  the  workers, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  findings  show  an  installation 
and  sales  office  in  Houston,  Texas 
which  experienced  a  decline  in  demand 
for  its  services  from  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
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who  were  adversely  affecled  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  the  operations  in 
Texas. 

The  amended  notice  applicable  to 
TA-W-24.446  is  hereby  issued  as 
follows: 

All  workers  and  former  workers  of  Litton 
Industrial  Automation  Systems,  Incorporated 
(New  Britain  Machine),  New  Britain, 
Connecticut  and  operating  in  the  state  of 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  10.  1989  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  O.C.  this  14th  day 
of  March  1995 
Victor  |.  Tnuizo. 

Program  Manager.  Policy  ar^d  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc  9!>-7476  Filed  3-24-95,  845  am] 
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[TA-W-30.154] 

Sanofi  Bio  Industries  Wapato,  WA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  December  23,  1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  January  4,  1995  (60  FR  481). 

Investigation  findings  show  that  the 
workers  produced  fruit  juice 
concentrate.  All  production  of  fruit  juice 
concentrate  ceased  in  November,  1993 
when  all  the  workers  were  laid  off. 

New  findings  on  reconsideration 
show  that  a  major  customer  increased 
its  purchases  of  imported  fruit  juice 
concentrate  while  substantially 
decreasing  its  purchases  from  Sanofi  Bio 
Industries  in  1993. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  at  Sanofi  Bio 
Industries  in  VVap>ato,  Washington  were 
adversely  affected  by  increased  imports 
of  articles  that  are  like  or  directly 
competitive  with  the  fruit  juice 
concentrate  previously  produced  at 
Sanofi  Bio  Industries  in  Wapato. 
Washington.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  revised  determination  for 
workers  of  Sanofi  Bio  Industries  in 
Wapato,  Washington. 

All  workers  of  Sanofi  Bio  Industries  in 
Wapato.  Washington,  who  tMcame  totally  or 
partially  separated  from  employrnent  on  or 


after  |uly  20.  1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Act  of  1974. 

Signed  at  Washington,  O.C,  this  17th  day 
of  March  1995. 
Victor ).  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-7477  Filed  3-24-95;  8:45  ami 
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[TA-W-30^2] 

Scott  Paper  Co.,  Oconto  Fails,  Wl; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  February  21. 
1995,  a  group  of  former  workers 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  will  soon  be  published  in 
the  Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  findings  show  that  the  subject 
plant  produced  paper  towels. 

The  former  workers  submitted 
documentation  that  Scott  Paper  is  a 
world-wide  company  and  is  increasing 
its  capacity  for  p>aper  products  in 
Mexico  and  recently  completed  a  deal  to 
produce  paper  products  in  China. 

The  Department's  denial  was  based 
on  the  fact  that  U.S.  imports  of  sanitary 
paper  products  were  negligible  (less 
than  one  percent  of  U.S.  shipments)  in 
the  last  three  years  through  1994. 

The  findings  show  the  worker 
separations  at  Scott  Paper's  Oconto  Falls 
facility  were  the  result  of  a  production 
transfer  to  other  domestic  corporate 
facilities  to  realize  freight  advantages 
and  be  closer  to  geographic  market 
demand. 

The  Department  would  entertain  a 
new  petition  when  there  is  evidence  of 
increased  imports  of  paper  towels. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 


misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  16th  dav  of 
March  1995 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Senicps.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc  95-7478  Filed  3-24-95:  8:45  ami 
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[TA-W-ZT.ieQ] 

Sedco  Forex  Resources,  Inc.,  A/K/A 
International  Chandlers  (a  Subsidiary 
of  Schlumberger  Technology  Corp.) 
North  American  Region,  U.S. 
Operations  Office,  Dallas,  Texas  and 
TA-W-27,169A  all  Other  Mobile  Marine 
and  Land  Based  Units  and  Offices 
Operating  out  of/in  the  State  of  Texas; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  apply  for 
Worker  Adjustment  Assistance  on  June 
19,  1992,  applicable  to  all  workers  of  the 
subject  firm.  The  Notice  was  published 
in  the  Federal  Register  on  June  30.  1992 
(57  FR  29101). 

At  the  request  of  the  workers,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm  New 
findings  show  that  the  company 
changed  its  name  on  January  1,  1993  to 
International  Chandlers. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-29,169  is  hereby  issued  as 
follows: 

All  workers  of  the  U.S.  Operations  Office 
of  the  North  American  Region  of  Sedco  Forex 
Resources,  Inc.,  also  known  as  (A/K/A) 
International  Chandlers,  Dallas,  Texas  (TA- 
W-27.169)  and  all  other  mobile  marine  and 
land  based  units  and  offices  operating  out  of/ 
in  the  state  of  Texas  (TA-W-27.169A)  who 
became  totally  or  partially  separated  from 
emplo>Tnent  on  or  after  April  7,  1991  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  10th  day 
of  March  1995 
Victor  |.  Trunzo. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-7479  Filed  3-24-95.  8:45  ami 
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[TA-29,742  and  TA-W-29,742A) 

Sunnyside  Coal  Co.,  Sunnyside,  Utah 
and  Sunnyside  Coal  Co,  Boulder,  CO; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Wort<er 
Adjustment  Assistance 

la  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  18. 1994.  applicable  to  all 
workers  of  the  subject  firm.  The  Notice? 
was  published  in  the  Federal  Register 
on  August  26,  1994  (59  FR  44193). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  worker  separations  in 
1994  at  the  subject  firm's  headquarters 
in  Boulder,  Colorado. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  subject  firm's  workers  at  Boulder, 
Colorado. 

The  amended  notice  applicable  to 
TA-VV-29.742  is  hereby  issued  as 
follows: 

All  workers  of  Sunnyside  Ck)al  Company. 
Sunnyside.  Utah  and  Boulder,  Colorado  who 
Ivecame  lolally  or  partially  separated  from 
t-rnploymenl  on  or  after  March  24,  1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974 

Signed  in  Washington.  DC.  this  14th  day  of 
MaiYh,  1995. 

Victor  f .  Trunzo, 

Program  Manager.  Policy  and  Reemploynipnt 

Si'nices.  Office  of  Trade  Adjustnwnt 

Assistance. 

IFR  Doc.  95-7480  Filed  3-24-9.i:  8:45  ami 
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rTA-W-30,378] 

Texaco  Exploration  and  Production, 
inc.,  Tulsa,  OK  and  Texaco  Exploration 
Production,  Inc.,  Operating  at  Various 
Locations  in  the  Following  States:  et 
al..  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  actiordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  2.  1994.  applicable  to  the 
workers  of  the  subject  firm.  The 
certification  was  published  in  the 
Federal  Register  on  December  16,  1994 
(■)9  FR  65077).  The  certification  was 
subsequently  amended  on  December  16. 
1994.  'The  amended  certification  was 
published  in  the  Federal  Register  on 
J;inuary  4. 1995  (60  FR  481). 


At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  in  the  State  of  Kansas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Texaco  Exploration  and  Production. 
Inc.,  who  were  adversely  affected  by 
increased  imports  of  crude  oil. 

The  amended  notice  applicable  to 
TA-VV-30.378  is  hereby  issued  as 
follows: 

All  workers  of  Texaco  Exploration  and 
Production,  Inc..  located  in  Tulsa,  Oklahoma 
and  at  all  locations  in  the  following  states 
listed  below  engaged  in  the  exploration  and 
production  of  crude  oil,  natural  gas  liquids 
and  natural  gas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  3.  1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  ArJ of  1974. 
T.\-W-30.378A  Alabama 
TA-W-30,378C  Colorado 
T.\-W-30.378E  Illinois 
TA-W-30,378G  Mississippi 
T.\-W-30.378I  North  Dakota 
TA-W-30,378K  Texas 
TA-VV-30.378M  Wyoming 
TA-\Y-30,378B  California 
T,A-VV-30.378D  Idaho 
TA-W-30.378F  Louisiana 
TA-W-30.378H  New  Mexico 
TA-VV-30.378J  Oklahoma  (exc  Tulsa) 
TA-W-30,378L  Washington 
TA-W-30,378N  Montana 
TA-VV-30,378O  Kansas 

Signed  at  Washington.  DC.,  this  16th  dav 
of  March.  1995 
Victor  (.  Trunzo, 

Pmiirain  Manager.  Policy  and  Reemployment 

Sen-ices.  Offict^  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-7481  Filed  3-24-95;  8:45  ami 

BILLING  COOE  iSIO^OO-M 


[TA-W-30,361) 

Waiiuku  Agribusiness  Co.,  Inc., 
Pineapple  Division,  Waiiuku,  Hi; 
Revised  Determination  on 
Reconsideration 

On  Februar>'  10.  1995.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  February  27.  1995  (60  FR 
9409). 

The  findings  show  that  the  workers 
produce  pineapples  and  macadamia    - 
nuts  with  pineapples  being  the 
preponderant  portion  of  sales.  The 
findings  show  that  sales  and  production 


of  pineapples  declined  in  the  first  nine 
months  of  1994  compared  to  the  same 
period  in  1993.  Substantial  worker 
separations  occurred  in  1994. 

New  findings  on  reconsideration 
show  that  all  the  pineapples  grown  and 
har\'ested  are  sold  to  an  exclusive 
purchaser  whose  workers  are  under  a 
trade  adjustment  assistance 
certification.  By  virtue  of  the  fact  that 
there  is  only  one  customer,  the  customer 
exercised  de  facto  control  over  the 
production,  sales  and  employment  of 
pineapples  at  the  subject  firm. 
Accordingly,  the  workers  meet  the 
Department's  standard  of  a  reduced 
demand  for  their  products  from  a  parent 
or  controlling  firm  whose  workers 
produce  an  article  and  are  currently 
under  a  certification  for  TAA 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  and  former 
workers  of  Waiiuku  Agribusiness 
Company.  Inc..  Pineapple  Division. 
Waiiuku  Hawaii  were  adversely  affected 
by  increased  imports  of  articles  like  or 
directly  competitive  with  pineapples. 

Accordingly,  in  accordance  wiUi  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Waiiuku  Agribusiness 
Company.  Inc..  in  Waiiuku,  Hawaii  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  14.  1993 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  I4th  day  of 
March,  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemplo\Tnent 

Services.  Office  of  Trade  Adjustment 

Assistance 

IFR  Dor.  95-7482  Filed  3-24-95:  8:45  ami 

BILUNG  COOE  4S1»0(MI 

(NArrA-00293  And  NAFTA— 00293A] 

WIrekraft  Industries,  Inc.  Mishawaka, 
IN;  and  Wirekraft  Industries,  Inc., 
Burclift  Industries  Marion,  OH; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a). 
subchapter  D.  chapter  2.  title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  29. 
1994.  applicable  to  all  workers  of  the 
subject  firm. 

The  Department,  on  its  own  motion, 
reviewed  the  certification  for  workers  of 
the  subject  firm.  New  findings  show  that 
Wirekraft  workers  in  Marion.  Ohio  also 
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produce  wire  harnesses  and  had 
decreased  sales  and  production  and 
employment  declines  in  the  relevant 
period. 

Other  findings  show  that  a  major 
customer  of  VVirekraft  is  importing  wire 
harnesses  from  Mexico  in  the  relevant 
period. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  Mishawaka.  Indiana 
certification  to  include  workers  at 
Marion.  Ohio. 

The  amended  notice  applicable  to 
NAFTA — 00293  is  hereby  issued  as 
follows: 

All  workers  of  the  Wirekrafl  Industries, 
Inc.,  Mishawaka.  Indiana  and  VVirekraft 
Industries'  Burciiff  Industries  in  Marion, 
Ohio  who  became  totally  or  partially 
separated  &om  employment  on  or  after 
December  8,  1993  are  eligible  to  apply  for 
AiAFTA-TAA  under  section  250  of  the  Trade 
Act  of  1974. 

I  Signed  at  Washington,  DC.  this  17th  day  of 
March  1995. 
'ictor  |.  Trunzo, 

,    'rogmm  Manager,  Policy  and  Reemployment 
\  'iervices  Office  of  Trade  Adjustment 

^ssistance. 

jFR  Doc.  95-7484  Filed  3-24-95;  8:45  am] 

BILLING  COOE  4S10-3O-M 


[NAFTA— 00362] 

Wirekralt  Industries,  Inc.,  Burciiff 
Industries,  Marlon,  OH;  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
AA),  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  February  9.  1995  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  VVirekraft  Industries,  Inc. — 
Burciiff  Industries  in  Marion,  Ohio.  On 
March  16,  1995  an  amendment  was 
made  to  NAFTA-TAA-00293  to  include 
all  workers  of  Wirekrafl  Industries, 
Inc. — Burciiff  Industries  in  Marion, 
Ohio.  Because  the  subject  workers  have 
been  included  in  the  amendment 
certification  of  NAFTA-TAA-00293, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC.  this  17th  day  of 
March  1995. 
Victor  |.  Tninzo. 

Progmni  Manager.  Policy  and  ncemployment 
Senicex,  Office  of  Trade  Adjustment 
Assistance. 

jFR  Doc  95-7485  Filed  3-24-95:  8;45  am| 
■ILUNG  COOE  4S10~30-M 


Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letters  Interpreting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  as  part  of 
its  role  in  the  administration  of  the 
Federal-State  unemployment 
compensation  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 
Security  Agencies  (SESAs).  The  UIPL 
described  below  is  published  in  the 
Federal  Register  in  order  to  inform  the 
public. 

UIPL  17-95 

Public  Law  103-465.  commonly 
known  as  the  legislation  on  "GATT  " — 
The  General  Agreement  on  Tariffs  and 
Trade,  included  a  provision  that  affects 
the  Federal-State  unemployment 
compensation  program.  Under  this 
legislation.  States  will  be  required  to 
deduct  and  withhold  Federal  income 
tax  from  unemployment  compensation 
if  the  individual  so  elects.  In  addition. 
State  will  have  the  option  of 
withholding  State  and  local  income 
taxes  from  unemployment 
compensation  if  the  individual  elects  to 
have  such  actions  taken.  This  UIPL 
explains  the  change  in  unemployment 
compensation  law,  discusses  its 
effective  date  and  provides  model 
language  for  States  to  use  in  amending 
State  unemployment  compensation  law. 

Dated;  March  17,  1995. 
Doug  Ross, 

Assistant  Secretary  of  Labor. 

U.S,  Department  of  Labor 

Employment  and  Training 

Administration.  Washington,  DC 

20210 
Classification  UI 
Correspondence  Symbol  TEURL 
Date:  February  28."  1995 
Directive:  Unemployment  Insurance 

Program  Letter  No.  1 7-95 
To:  All  State  Employment  Security 

Agencies 
From:  Mary  Ann  Wyrsch,  Director, 

Unemployment  Insurance  .Service 


Subject:  Withholding  of  Income  Tax 
From  Unemployment 
Compensation — Amendments  Made 
by  Public  Law  103-465 

1.  Purpose.  To  advise  State  agencies 
of  the  provisions  of  Public  Law  (P.L.) 
103-465  pertaining  to  the  withholding 
of  Federal,  State  and  local  income  taxes 
from  unemployment  compensation 
(UC). 

2.  References.  The  Internal  Revenue 
Code  of  1986  (IRC),  as  amended, 
including  the  Federal  Unemployment 
Tax  Act  (FUTA);  Title  III  of  the  Social 
Security  Act  (SSA);  Section  702  of  PL 
103-465;  Section  301  of  PL.  102-318; 
31  U.S.C.  Section  6503  as  amended  bv 
PL.  101-453;  31  C.F.R.  Part  205;  and" 
Unemployment  Insurance  Program 
Letters  (UIPLs)  25-89,  45-69  and  45-92. 

3.  Background.  On  December  8,  1994. 
the  President  signed  into  law  P.L.  103- 
465.  Although  the  short  title  of  this  law 
is  the  "Uruguay  Round  Agreements 
Act.  "  it  is  commonly  knowTi  as  the 
legislation  on  "GATT" — the  General 
Agreement  on  Tariffs  and  Trade.  Under 
this  legislation.  States  will  be  required 
to  deduct  and  withhold  Federal  income 
tax  from  UC  if  the  individual  so  elects. 
In  addition.  States  will  have  the  option 
of  withholding  State  and  local  income 
taxes  if  the  individual  so  elects.  This 
UIPL  addresses  these  new  provisions 
pertaining  to  income  tax  withholding. 
Rescissions:  None. 

Expiration  Date:  February  28,  1996. 

4.  Discussion. 

a.  In  General.  The  "withdrawal 
standard"  of  Section  3304(a)(4),  FUTA, 
and  Section  303(a)(5),  SSA,  limits 
withdrawals  (with  specified  exceptions 
not  relevant  here)  from  a  State's 
unemployment  fund  to  payments  of 
"compensation."  The  term 
"compensation  "  is  defined  in  Section 
3306(h),  FUTA,  as  "cash  benefits 
payable  to  individuals  with  respect  to 
their  unemployment."  Due  to  its 
restrictive  nature,  the  withdrawal 
standard  has  prohibited  States  from 
deducting  and  withholding  any  form  of 
income  tax  from  payments  of  UC.  For  a 
detailed  discussion  of  the  limitations  on 
the  use  of  unemployment  fund  moneys, 
refer  to  UIPL  25-89' (54  FR  22973  (May 
30,  1989))  which  transmitted  the 
Secretary's  decision  in  a  conformity 
proceeding  involving  the  deducting  and 
withholding  of  State  UC  taxes  from  UC 
and  UIPL  45-89  (55  FR  1886  (January 
19,  1990))  concerning  permissible 
deductions  from  UC. 

P.L.  103-465  amends  Federal  law  to 
provide  for  "voluntary  withholding" — 
that  is,  withholding  at  the  taxpayer's 
election^-of  income  taxes  from  a  variety 
of  payments  made  pursuant  to  Federal 


Ihw  as  well  as  from  UC.  The  joint  Senate 
report  describes  the  reason  for  this 
withholding: 

Some  taxpayers  find  it  burdensome  to 
make  quarterly  estimated  tax  payments 
These  taxpayers  may  find  it  more 
convenient  to  elect  to  have  Federal  taxes 
withheld  at  the  time  specified  payments 
are  made  to  them.  [S.  Rep.  No.  412, 
103rd  Cong.  2d  Sess.  137-138  (1994).) 

b.  Discussion  of  Amendments.  Section 
702(b)  of  P.L.  103-465  amended  Federal 
law  to  require  State  law  to  provide  for 
the  voluntary  withholding  of  Federal 
income  tax  from  UC.  Specifically,  new 
paragraph  (18)  of  Section  3304(a), 
FUTA.  was  added  to  require,  as  a 
condition  for  employers  in  a  State  to 
rt'ceive  credit  against  the  Federal 
unemployment  tax.  that: 

Federal  individual  income  la.\  from 
unemployment  compensation  is  to  be 
deducted  and  withheld  if  an  individual 
receiving  such  compensation  voluntary 
r<!quests  such  deduction  and 
withholding. 

Section  702(c)  of  PL.  103-465  also 
amended  the  withdrawal  standard  of 
FirTA  and  SSA  (and  the  definition  of 
"unemployment  fund"  in  .Section 
.1306(0.  FUTA)  to  permit  "aie 
withholding  of  Federal.  Slate,  or  local 
individual  income  tax.  ' '  As  amended, 
the  withdrawal  standard  in  Section 
:»304(a)(4)(C).  FUTA,  now  reads: 
nothing  in  this  paragraph  shall  be 
construed  to  prohibit  deducting  an 
amount  from  unemployment 
compensation  otherwise  payable  to  an 
individual  and  using  the  amount  so 
deducted  to  pay  for  health  insurance,  or 
the  withholding  of  Federal,  State,  or 
local  individual  income  tax,  if  the 
individual  elected  to  have  such 
deduction  made  and  such  deduction 
was  made  under  a  program  approved  by 
the  Secretary  of  Labor  *   *   *. 

Section  303(a)(5).  SSA.  also  reads 
similarly.  These  amendments  to  the 
v\  ithdrawal  standard  and  the  definition 
of  'unemployment  fund"  have  an  effect 
on  the  new  voluntaiy  withholding 
requirement  of  Section  3304(a)(18), 
FUTA.  L'nder  the  withdrawal  standard 
amendments,  any  deducting  and 
withholding  from  UC  may  be  made  only 
if  "such  deduction  was  made  under  a 
program  approved  by  the  Secretary  of 
L,abor."  The  requirements  necessary  for 
approval  of  a  program  are  contained  in 
item  4.e  of  this  UIPL. 


'  The  omondment  to  the  d«rinition  of 
uiiKinployment  fund'  also  contained  a  technical 
jmendment  concerning  the  exception  pertaining  to 
the  withholding  of  health  insurance  preniiuni.% 
This  exception  was  already  contained  in  the 
withdrawal  slandard.  Another  technical 
dmenJment  renumbered  old  subpa.-a^raph  (181  ol 
.S«cliot.  1304(a).  FUTA.  a5  (19). 


c.  Withholding  of  Federal  Income  Tax. 
New  IRC  Section  3402(p)(2),  which  was 
added  by  Section  702(a)  of  P.L.  103- 
465,  concerns  voluntary  withholding  of 
UC  and  affects  the  FUTA  and  SSA 
provisions  concerning  deducting  and 
withholding  income  tax.  This  section 
applies  to  payments  of  UC  "as  defined 
in  section  85(b),"  IRC.  Section  85(b) 
defines  UC  as  "any  amount  received 
under  a  law  of  the  United  States  or  of 
a  State  which  is  in  the  nature  of 
unemployment  compensation.  "  The 
effect  of  this  definition  is  that,  if  the 
payment  of  I JC  is  taxable  under  the  IRC, 
then  the  State  must  provide  for 
voluntary  withholding  of  Federal  tax 
from  that  amount. 

Section  3402(p)(2),  IRC,  also  provides 
that  the  amount  of  Federal  income  tax 
withheld  from  UC  "under  this  chapter 
(Chapter  24  of  the  IRC.  Collection  of 
Income  Tax  al  Source  on  Wages)  *   *   • 
shall  be  an  amount  equal  to  15  percent 
of  .such  payment."  As  a  result,  the 
amount  of  Federal  income  ta.x  to  be 
withheld  from  UC  by  the  States  must  be 
equal  to  15  percent  of  the  UC  payment. 

Since  Section  3402(p)(2).  IRC,  is 
administered  by  the  Federal  Internal 
Revenue  Service  (IR.S),  the  IRS  has  the 
authority  to  interpret  these  provisions. 

d   Withholding  of  State  and  Local 
Income  Taxes.  States  will  decide 
whether  to  allow  Stale  and/or  local 
income  taxes  to.be  deducted  and 
withheld  from  UC  at  an  individual's 
election.  A  Slate  may  decide  to  deduct 
and  withhold  only  State  income  taxes, 
only  local  income  taxes,  both,  or 
neither.  It  is  leli  to  the  State  to  decide 
whether  the  percentage  of  the  payment 
to  be  deducted  and  withheld  shall  be  a 
uniform  amount  established  by  the  State 
law  or  determined  by  the  individual. 
The  mechanisms  for  transferring 
amounts  deducted  and  withheld  from 
the  unemployment  fund  to  the  Stale  or 
locality  will  also  be  established  by  the 
State,  subject  to  the  requirements  of 
items  e.(2)  and  e.(3)  below. 

Although  a  State  has  the  authority  to 
deduct  and  withhold  State  and  Lxral 
income  taxes  from  UC  for  other  States 
and  for  localities  outside  the  State, 
Federal  law  does  not  require  a  State  to 
do  so.  A  State  may.  therefore,  restrict 
the  taxes  to  be  deducted  and  withheld 
to  taxes  subject  to  its  laws  or  to 
individuals  who  plan  to  file  a  tax  return 
against  that  State. 

e.  Approved  Program.  As  noted  in 
item  4.b,  the  amendments  to  the 
withdrawal  standard  concerning  the 
withholding  of  income  tax  require  that 
any  deduction  must  be  made  under  a 
program  approved  by  the  Secretary. 
Rather  than  requiring  each  State  to 
submit  a  plan  describing  its  program. 


the  Department  has  determined  that 
States  using  the  draft  legislative 
language  contained  in  Attachment  II  to 
this  UIPL  may  consider  their 
withholding  programs  to  be 
automatically  approved.  (States  are  free 
to  delete  optional  language,  such  as  that 
pertaining  to  State  and  local  taxes  and 
to  make  nonsubstantive  modifications, 
including  taking  into  account  State 
usage  and  formatting.)  States  not  using 
the  draft  language  will  need  to  submit 
a  plan  describing  its  program  to  the 
appropriate  regional  office. 

"The  following  necessary  elements  of 
the  program  are  discussed  within  the 
context  of  the  draft  language: 

(1)  Notification.  Section  301  of  P  L 
102-318,  the  Unemployment 
Compensation  Amendments  of  1992, 
already  requires  State  agencies  to 
provide  to  each  individual  filinp  a  claim 
a  written  explanation  of  Federal  and 
State  income  taxation  of  UC  and  the 
requirements  pertaining  to  estimated  tax 
payments.  See  UIPL  45-92  (57  Fed.  Reg. 
47871.  47875-47876  (October  20, 
1992)).  To  assure  that  the  individual  has 
the  opportunity  to  have  amounts 
withheld  from  all  payments,  the 
individual  is  to  be  advised  in  writing  at 
the  time  of  filing  the  initial  claim  that 
UC  is  subject  to  Federal  income  tax  as 
well  as  (if  applicable)  State  and  local 
income  taxes;  that  requirements  exist 
pertaining  to  estimated  tax  payments; 
and  that  income  tax  may  be  witiiheld  at 
the  individual's  option.^  States  will 
need  to  revise  their  initial  claims 
processes  to  obtain  information 
concerning  whether  the  individual 
elects  or  declines  to  have  income  tax 
withheld. 

Section  (1)  of  the  draft  language 
addresses  notification  and  other  matters. 
It  permits  the  deduction  and 
withholding  of  Federal,  State  and  local 
income  leixes.  The  general  reference  in 
Section  (1)(C)  to  the  IRC  assures  that 
Stale  law  will  always  correspond  to 
whatever  percentage  Federal  law 
authorizes  for  deductions.  Since  the 
States  are  not  required  to  deduct  and 
withhold  State  and  local  income  taxes 
from  UC.  the  draft  language  pertaining 
to  such  withholding  is  at  the  Stale's 
option.  The  language  permits  specified 
percentages  of  State  and  local  income 
taxes  to  l)c  withheld  under  State  law 


'liiPL  45-82  interptvled  lb«  ootice  requirement 
of  Section  W\  of  P.U  102-318  to  provide  that  the 
information  "muSl  be  provided  at  the  time  the 
initial  claim  is  filed  or  a!  the  time  the  individual 
files  a  claim  for  tl>e  Qr»t  weeL"  L1PL  45-92  also 
provided  that  the  notice  requtren?em  would  be 
satisfied  if  the  information  was  provided  ai  the  time 
of  the  first  payment.  Once  Section  33Q4(a)(18). 
FIjTA.  becomes  effective,  this  position  becomes 
obcolele  as  the  notice  tnwn  be  given  at  the  time  of 
filing  the  initial  claim. 
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since  this  method  will  likely  be  the 
easiest  to  administer.  The  State  may. 
however,  modify  the  draft  language  to 
allow  the  individual  the  option  of 
electing  the  percentage  or  dollar  amount 
to  be  deducted  and  withheld.  As 
discussed  in  item  4.d.  above,  the  State 
may  also  add  language  restricting  the 
State  and  local  withholding  option. 

The  final  issue  addressee!  in  Section 
(1)  is  the  individual's  option  to  change 
withholding  status.  The  individual's 
anticipated  tax  liabilities  may  change 
due  to,  for  example,  a  change  in  the  tax 
year  or  due  to  work  performed  during 
the  benefit  year,  or  the  individual  may 
determine  that  amounts  being  withheld 
are  needed  to  meet  current  living 
expenses.  Therefore,  individuals  must 
also  be  notiBed  of  and  provided  an 
opportunity  to  change  their  withholding 
status. 

AlthoDgh  the  Department  encourages 
States  to  allow  the  individual  to  change 
his  or  her  withholding  status  several 
times,  it  will  only  require  the  States  to 
permit  this  change  at  least  once  during 
each  beneHt  year.  States  are  not  required 
to  amend  their  continued  claims  forms 
or  processes  to  accommodate  this 
change  in  withholding.  Instead,  it  will 
be  sufficient  for  the  agency  to  notify  the 
individual  at  the  time  of  filing  the  initial 
claim  that  withholding  status  may  be 
changed  at  the  individuals  request. 

Section  (1)(G)  of  the  draft  language 
permits  an  unlimited  number  of  changes 
by  the  claimant.  The  State  may, 
however,  modify  the  language  to  restrict 
the  number  of  changes  to  any  number 
greater  than  or  equal  to  one. 

(2)  Amounts  to  Remain  in 
Unemployment  Fund  until  Transferred 
to  Taxing  Authority.  Amounts  deducted 
and  withheld  from  unemployment 
compensation  must  remain  in  the 
State's  unemployment  fund  until 
transferred  to  the  Federal,  State  or  local 
taxing  authority  as  a  payment  of  income 
tax.  Such  amounts  will  remain  in  the 
State's  account  in  the  Unemployment 
Trust  Fund  (UTF)  until  such  time  as 
they  are  drawn  down  to  the  State's 
benefit  payment  account  in  accordance 
with  the  State's  agreement 
implementing  31  U.S.C.  6503,  as 
amended  by  the  Cash  Management 
Improvement  Act  of  1990,  F.L.  101-453. 
and  the  implementing  regulations  at  31 
CFR  Part  205. 

The  Department  is  currently  exploring 
an  alternative  to  the  draw  down 
approach  with  the  U.S.  Department  of 
the  Treasury.  Under  this  alternative, 
amounts  deducted  and  withheld  would 
be  transferred  directly  from  the  State's 
account  in  the  UTF  to  the  IRS. 

(3)  Federal  Procedures.  The  State 
must  follow  all  procedures  specified  by 


this  Department  and  the  IRS  related  to 
withholding. 

The  inclusion  of  the  provision  in 
Section  (3)  of  the  draft  language  assures 
the  Department  that  States  will  comply 
with  any  IRS  procedures  concerning  the 
deducting  and  withholding  of  Federal 
income  tax.  It  also  gives  States  the 
authority  to  follow  any  procedures 
concerning  deducting  and  withholding 
income  tax  which  the  Department  or 
IRS  may  at  some  future  date  deem 
necessary.  States  may  change  the 
reference  to  "commissioner"  to 
reference  the  title  of  the  appropriate 
State  official  or  agency. 

(4)  Priorities.  Since  UC  overpayments, 
child  support  obligations  and  food 
stamp  overissuances  may  also  be 
deducted  and  withheld  from  UC,  States 
will  need  to  address  the  priority  of 
withholding  when  the  claimant  also 
elects  to  have  income  tax  withheld.  The 
Department  has  previously  left  to  the 
States  the  matter  of  determining 
priorities  when  there  are  two  or  more 
deductions  made  from  UC.  The 
Department  is  currently  discussing  with 
the  IRS  whether  the  provisions  of  the 
IRC  which  it  administers  have  any 
bearing  on  this  issue. 

Since  the  issue  of  priority  of 
withholding  has  not  yet  been  resolved. 
Section  (4)  of  the  draft  language 
provides  that  the  priority  for  deductions 
from  UC  shall  be  determined  in 
accordance  with  State  regulations.  This 
will  permit  the  State  to  accommodate 
any  Federal  position  on  this  matter. 

f.  Funding.  Costs  incurred  in 
withholding  Federal,  State  or  local 
income  taxes  from  UC  administrative 
grants  provided  under  Section  302, 
SSA. 

g.  Effective  Date.  Under  subsection  (d) 
of  Section  702  of  P.L.  103-465.  the 
provisions  of  that  section  relating  to 
voluntary  withholding  "shall  apply  to 
payments  made  after  December  31, 
1996."  This  means  that,  as  of  January  1, 
1997,  States  must  have  provisions  of 
law  in  effect  providing  for  the  voluntary 
withholding  of  Federal  income  tax  and 
must  be  permitting  the  withholding 
Federal  income  tax  in  accordance  with 
this  UIPL. 

States  should  note  that  the  effective 
date  refers  to  "pajTnents."  Therefore,  as 
of  January  1.  1997.  amounts  are  to  be 
deducted  and  withheld  from  payments 
of  UC  for  Federal  income  tax,  if  the 
individual  so  elects,  even  if  the  payment 
is  for  a  week  of  unemployment 
beginning  before  January  1,  1997. 

States  may  not  implement  the 
withholding  of  Federal,  State  or  local 
income  taxes  prior  to  January  1,  1997, 
since  the  withdrawal  standard's 
limitations  remain  in  effect  until  that 


date.  We  recommend,  however,  that 
States  advise  individuals  filing  new 
claims  in  the  fourth  calendar  quarter  of 
1996  that  voluntary  holding  will 
become  available  and  that  the  State 
would,  if  the  claimant  so  elected,  begin 
deducting  and  withholding  of  income 
taxes  as  for  payments  made  on  and  after 
January  1,  1997. 

5.  Action  Required.  States  must  take 
appropriate  action  to  assure  legislation 
authorizing  the  voluntary  withholding 
of  Federal  income  tax  is  enacted  by  and 
implemented  on  January  1,  1997.  As 
noted  above  in  item  4.e.,  States  not 
enacting  legislation  using  the  draft 
language  attached  to  this  UIPL  will  ni'ed 
to  submit  a  plan  to  the  appropriate 
Regional  Office.  To  provide  adequate 
time  for  review  and  comment,  these 
plans  are  due  on  September  30,  1996. 

6.  Inquiries.  Inquiries  should  be 
directed  to  the  appropriate  Regional 
Office. 

7.  Attachments. 

I.  Relevant  Sections  of  P.L.  103-465 

II.  Draft  Language  to  Implement  a 

Voluntary  Withholding  Program 

Attachment  I — Relevant  Sections  of  P.L. 
103-465 

An  Act  to  approve  and  implement  the 
trade  agreements  concluded  in  the 
Uruguay  Round  of  multilateral  trade 
negotiations. 

Section  1.  Short  Title  and  Table  of 
Contents. 

(a)  SHORT  TITLE.— This  Act  may  be 
cited  as  the  "Uruguay  Round 
Agreements  Act". 
***** 

TITLE  VII— REVENUE  PROVISION 

Subtitle  A — Withholding  Tax  Provisions 

***** 

Sec.  702  Voluntary  Withholding  on 
Certain  Federal  Payments  and  on 
Unemployment  Compensation. 

(a)  IN  GENERAL.— Subsection  (p)  of 
section  3402  (relating  to  voluntary 
withholding  agreements)  is  amended  to 
read  as  follows: 

"(p)  VOLUNTARY  WITHHOLDING 
AGREEMENTS  — 

"(1)  CERTAIN  FEDERAL 
PAYMENTS  — 

"(A)  IN  GENERAL.— If.  at  the  time  a 
specified  Federal  payment  is  made  to 
any  person,  a  request  by  such  person  is 
in  effect  that  such  payment  be  subject  to 
withholding  under  this  chapter,  then  for 
purposes  of  this  chapter  and  so  much  of 
subtitle  F  as  relates  to  this  chapter,  such 
payment  shall  be  treated  as  if  it  were  a 
payment  of  wages  by  an  employer  to  an 
employee. 

••{B)  AMOUNT  WITHHELD —The 
amount  to  be  deducted  and  withheld 


under  this  chapter  from  any  payment  to 
which  any  request  under  subparagraph 
(A)  applies  shall  be  an  amount  equal  to 
the  percentage  of  such  payment 
specified  in  such  request.  Such  a 
request  shall  apply  to  any  payment  only 
if  the  percentage  specified  is  7, 15.  28. 
or  31  percent  or  such  other  percentage 
as  is  permitted  under  regulations 
prescribed  by  the  Secretary. 

"(C)  SPECIFIED  FEDERAL 
PAYMENTS. — For  purposes  of  this 
paragraph,  the  term  'specified  Federal 
payment'  means — 

"(i)  any  payment  of  a  social  security 
benefit  (as  defined  in  section  86(d), 

"(ii)  any  payment  referred  to  in  the 
second  sentence  of  section  451(d)  which 
is  treated  as  insurance  proceeds. 

"(iii)  any  amount  which  is  includible 
in  gross  income  under  section  77(a),  and 

'  (iv)  any  other  payment  made 
pursuant  to  Federal  law  which  is 
specified  by  the  Secretary  for  purposes 
of  this  paragraph." 

••(D)  REQUESTS  FOR 
WITHHOLDING —Rules  similar  to  the 
rules  that  apply  to  annuities  under 
subsection  (o)(4)  shall  apply  to  requests 
under  this  paragraph  and  paragraph  (2). 

•'(2)  VOLUNTARY  WITHHOLDING 
ON  UNEMPLO^TviENT  BENEFITS.— If. 
at  the  time  a  payment  of  unemployment 
compensation  (as  defined  in  section 
85(b))  is  made  to  any  person,  a  request 
by  such  person  is  in  effect  that  such 
payment  be  subject  to  wathholding 
under  this  chapter,  then  for  purposes  of 
this  chapter  and  so  much  of  subtitle  F 
as  relates  to  this  chapter,  such  payment 
shall  be  treated  as  if  it  were  a  payment 
of  wages  by  an  employer  to  an 
employee.  The  amount  to  be  deducted 
and  withheld  under  this  chapter  from 
any  payment  to  which  any  request 
under  this  paragraph  applies  shall  be  an 
amount  equal  to  15  percent  of  such 
payment. 

"(3)  AUTHORITY  FOR  OTHER 
VOLUNTARY  WITHHOLDING.— The 
Secretary  is  authorized  by  regulations  to 
provide  for  withholding — 

•'(A)  from  remuneration  for  services 
performed  by  an  employee  for  the 
employee's  employer  which  (without 
regard  to  this  paragraph)  does  not 
constitute  wages,  and 

••(B)  from  any  other  type  of  payment 
with  respect  to  which  the  Secretary 
finds  that  withholding  would  be 
appropriate  under  the  provisions  of  this 
chapter,  if  the  employer  and  employee, 
or  the  person  making  and  the  person 
receiving  such  other  type  of  payment, 
agree  to  such  withholding.  Such 
agreement  shall  be  in  such  form  and 
manner  as  the  Secretary  may  by 
regulation  prescribe.  For  purposes  of 
this  chapter  (and  so  much  of  subtitle  F 


as  relates  to  this  chapter),  remuneration 
or  other  payments  vdth  respect  to  which 
such  agreement  is  made  shall  be  treated 
as  if  they  were  wages  paid  by  an 
employer  to  an  employee  to  the  extent 
that  such  remuneration  is  paid  or  other 
payments  are  made  during  the  period 
for  which  the  agreement  is  in  effect." 

(b)  STATE  LAW  MUST  PERMIT 
VOLUNTARY  WITHHOLDING  OF 
FEDERAL  INCOME  TAX  FROM 
UNEMPLOYMENT 

COMPENSATION.— Section  3304(a)  is 
amended  by  striking  •*and"  at  the  end  of 
paragraph  (17),  by  redesignating 
paragraph  (18)  as  paragraph  (19),  and  by 
inserting  after  paragraph  (17)  the 
following  new  paragraph: 

••(18)  Federal  individual  income  tax 
from  unemployment  compensation  is  to 
be  deducted  and  withheld  if  an 
individual  rfxeiving  such  compensation 
voluntarily  requests  such  deduction  and 
withholding;  and". 

(c)  WITHHOLDING  FROM 
UNEMPLOYMENT  COMPENSATION 
OF  FEDERAL.  STATE,  AND  LOCAL 
INCOME  TAXES  PERMITTED.- 

(1)  Subparagraph  (C)  of  section 
3304(a)(4)  is  amended  by  inserting  after 
•'health  insurance"  the  following:  '•,  or 
the  withholding  of  Federal.  State,  or 
local  individual  income  tax,". 

(2)  Subsection  (f)  of  section  3306  is 
amended  by  redesignating  paragraphs 
(3)  and  (4)  as  paragraphs  (4)  and  (5). 
respectively,  and  by  inserting  after 
paragraph  (2)  the  following  new 
paragraph: 

•'(3)  nothing  in  this  subsection  shall 
be  construed  to  prohibit  deducting  any 
amount  from  unemployment 
com]>ensation  otherwise  payable  to  an 
individual  and  using  the  amount  so 
deducted  to  pay  for  health  insurance,  or 
the  withholding  of  Federal.  State,  or 
local  individual  income  tax,  if  the 
individual  elected  to  have  such 
deduction  made  and  such  deduction 
was  made  under  a  program  approved  by 
the  Secretary  of  Labor;". 

(3)  Paragraph  (5)  of  section  303(a)  of 
the  Social  Security  Act  is  amended  by 
inserting  after  "health  insurance"  the 
following:  •',  or  the  withholding  of 
Federal,  State,  or  local  individual 
income  tax,". 

(d)  EFFECTIVE  DATE.— The 
amendments  made  by  this  section  shall 
apply  to  payments  made  after  December 
31,  1996. 

Attachment  II — Draft  Language  to 
Implement  a  Voluntary  Withholding 
Program 

(1)  An  individual  filing  a  new  claim 
for  unemployment  compensation  shall, 
at  the  time  of  filing  such  claim,  be 
advised  that: 


(A)  UnemplojTnent  compensation  is 
subject  to  Federal,  State  and  local 
income  tax; 

(B)  Requirements  exist  pertaining  to 
estimated  tax  payments; 

(C)  The  individual  may  elect  to  have 
Federal  income  tax  deducted  and 
withheld  from  the  individual's  payment 
of  unemployment  compensation  at  the 
amount  specified  in  the  Federal  Internal 
Revenue  Code; 

(D)  The  individual  may  elect  to  have 
State  income  tax  deducted  and  withheld 
&X)m  the  individual's  payment  of 
unemployment  compensation  at  the  rate 
of percent; 

(E)  The  individual  may  elect  to  have 
local  income  tax  deducted  and  withheld 
from  the  individual's  payment  of 
unemployment  compensation  at  the  rate 
of percent;  and 

(F)  The  individual  may  elect  to  have 
State  and  local  income  taxes  deducted 
and  withheld  from  the  individual's 
payment  of  unemployment 
compensation  for  other  States  and 
localities  outside  this  State  at  the 
percentage  estabUshed  by  such  State  or 
locality. 

(G)  'The  individual  shall  be  permitted 
to  change  a  previously  elected 
writhholding  status. 

(2)  Amounts  deducted  and  withheld 
from  unemployment  comp>ensation  shall 
remain  in  the  unemploy-ment  fund  until 
transferred  to  the  Federal,  State  or  local 
taxing  authority's  a  payment  of  income 
tax. 

(3)  The  commissioner  shall  follow  all 
procedures  specified  by  the  United 
States  Department  of  Labor  and  the 
Federal  Internal  Revenue  Service 
pertaining  to  the  deducting  and 
withholding  of  income  tax. 

(4)  Amounts  shall  be  deducted  and 
ivithheld  in  accordance  with  the 
priorities  established  in  regulations 
developed  by  the  commissioner. 

[FR  Doc.  95-7487  Filed  3-24-95;  8:45  am) 
BILLING  CODE  4S10-30-M 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act  (JTPA), 
Title  fV-D,  Demonstration  Program: 
Diversity  in  Apprenticeship;  Correction 

AGENCY:  Employment  and  Training 
Administration,  DOL. 

ACTION:  Correction. 


SUMMARY:  In  notice  document  FR  Doc. 
95-6660  beginning  on  page  14454  in  the 
issue  of  Friday,  March  17. 1995.  make 
the  following  correction: 
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On  page  14454.  second  column, 
DATES:  The  closing  date  for  receipt  of 
applications  was  left  out  inadvertently. 
This  should  read:  DATES:  Applications 
for  grant  awards  will  be  accepted 
commencing  March  17,  1995.  The 
closing  date  for  receipt  of  applications 
is  May  1,  1995,  2  p.m.,  (Eastern  Time) 
at  the  address  below. 

Dated:  March  21, 1995. 
lanice  E.  Perry 

Grant  Officer,  Division  of  Acquisition  and 

Assistance. 

iFR  Doc.  95-7486  Filed  3-24-95;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  95-025] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee, 
Subcommittee  on  Human  Factors; 
Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 

FEDERAL  REGISTER  CPfATlON  OF  PREVIOUS 
ANNOUNCEMENT:  60  FR  9700,  Notice 
Number  95-021,  February  21,  1995. 
PREVIOUSLY  ANNOUNCED  DATES  OF 
MEETING:  March  29.  1995.  March  30. 
1995.  and  March  31.  1995.  Meeting  has 
been  canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  VV.  Condon,  National 
Aeronautics  and  Space  Administration, 
Ames  Research  Center,  Moffett  Field, 
CA  94035.  415/604-5567. 

Dated:  March  20,  1995. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-7454  Filed  3-24-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRG). 
ACTION:  Notice  of  the  OMB  review  of 
information  and  collection. 

SUMMARY:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposd  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.G.  Chapter  35). 


1.  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection:  10  GFR  part  34.  "Licenses  for 
Radiography  and  Radiation  Safety 
requirements  for  Radiographic 
Operations"  and  NRG  Form  313. 
Application  for  Material  License. 

3.  The  form  number,  if  applicable: 
NRG  Form  313. 

4.  How  often  the  collection  is 
required.  On  occasion,  such  as  upon 
submittal  of  an  application  for  a 
materials  license  or  renewal,  or  upon 
discovery  of  a  leaking  soiure. 

5.  Who  will  be  required  to  report: 
Licensees  and  applicants  requesting 
approvals  in  accordance  with  10  CFR 
part  34. 

6.  An  estimate  of  the  number  of 
responses:  Part  34—700.  NRG  Form 
313—700. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Part  34 — 1,490 
hours  for  reporting  (approximately  2 
hours  per  response]  plus  an  additional 
58.835  hours  for  recordkeeping 
(approximately  84  hours  per  licensee): 
NRG  Form  313—9.100  hours  for  700 
licensees  (approximately  13  hours  per 
response).  The  total  burden  is  69.425 
hours. 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  applies: 
Applicable. 

9.  Abstract:  NRG  regulation.  10  CFR 
part  34.  speciTies  the  information  and 
data  to  be  provided  by  applicants  and 
licensees  using  byproduct  material  for 
industrial  radiography.  The  10  GFR  part 
34  is  being  revised  in  its  entirety.  The 
revision  will  add  to  or  modify  the 
requirements  to  include  additional 
training  of  radiographers'  assistants., 
leak  tests  of  "S"  tubes,  and  specifies 
records  to  be  kept  at  various  locations. 
The  revision  will  require  the  following 
additional  information  to  be  reported  on 
NRG  Form  313.  Apphcation  for 
Materials. 

License:  Locations  and  descriptions  of 
all  field  stations  and  permanent 
radiographic  installations,  designation 
of  a  Radiation  Safety  Officer,  and 
additional  information  on  training  and 
testing.  This  information  is  reviewed  by 
NRG  to  ensure  that  the  safety  of 
radiographers  and  the  public  is 
protected. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRG  Public  Document  Room.  2120  L 
Street  NW  (Lower  Lever).  Washington, 
DC  20037. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
HiUier,  Office  of  Information  and 
Regulatory  Affairs.  (3150-0007  and 
3150-0120).  NEOB-102Q2.  Office  of 


Management  and  Budget.  Washington, 
DC  20503.  Comments  can  also  be 
submitted  by  telephone  (202)  395-3084 
The  NRG  Clearance  Officer  is  Brenda  Jo 
Shelton.  (301)  415-7230. 

Dated  at  Rockville,  Md,  this  16th  day  of 
March  1995. 

For  the  Nuclear  Regulator)'  Commission. 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  95-7433  Filed  3-24-95:  8:45  ami 
BILUNO  CODE  7S«M)1-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  OMB  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.G.  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  "Proposed  Rule,  10  GFR  part 
2:  Petition  for  Rulemaking;  Procedure 
for  Submission.  ' 

3.  The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  is  the  collection 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  who  choose  to  submit 
more  detailed  supporting  information  in 
the  petition  than  required  in  the  CLU'rent 
10  GFR  2.802(c). 

6.  An  estimate  of  the  number  of 
annual  responses:  Five. 

7.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  2,500  (an 
average  of  500  hours  per  response). 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L.  96-511  applies: 
Applicable. 

9.  Abstract:  The  proposed  amendment 
to  the  regulations  pertaining  to  petition 
for  rulemaking  would  provide  incentive 
to  submit  sufficient  supporting 
information  in  petitions  to  facilitate 
more  expeditious  disposition  by  the 
NRC  and  would  also  improve  openness 
of  the  petition  for  rulemaking  process  by 
delineating  priorities  for  review  of  the 
petitions. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 


Street,  NW  (Lower  Level),  Washington. 
DC  20555-0001. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0136),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRG 
Clearance  Officer  is  Brenda  Jo.  Shelton. 
(301) 415-7233. 

Dated  at  Rockville.  Md..  this  21st  day  of 
March.  1995. 

For  the  Nuclear  Reguiaton'  Commission, 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 

Resources  Management. 

IFR  Doc.  95-7434  Filed  3-24-95;  8:45  am] 

BILUNO  COOE  7S90-01-M 

(Docket  Nos.  50-254  and  50-265] 

Commonwealth  Edison  Co.  and  Iowa- 
Illinois  Gas  and  Electric  Co.,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  issued  to 
Commonwealth  Edison  Company 
(GomEd,  the  licensee)  for  operation  and 
Iowa-Illinois  Gas  and  Electric  Company 
(IIGEG)  for  possession  of  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
located  in  Rock  Island  County.  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
operating  license  to  reflect  the  transfer 
of  IIGEG's  25  percent  ownership  in 
Quad  Cities.  Units  1  and  2,  through  the 
merger  of  IIGEG,  MidAmerican  Energy 
Company  (MidAmerican),  Midwest 
Power  Systems  Inc.  and  Midwest 
Resources  Inc.,  with  Mid.^merican  as 
the  sur\'iving  entity  from  the  merger. 
Quad  Cities  is  operated  by  GomEd  on 
behalf  of  IIGEG.  Commonwealth  Edison 
Company,  alone,  is  licensed  to  operate 
Quad  Cities,  Units  1  and  2.  The 
proposed  action  is  in  accordance  with 
ComEd's  application  dated  February  23. 
1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
reflect  the  ownership  change  discussed 
above.  The  amendment  reflecting  the 
transfer  of  IIGEG's  interest  in  the  license 
will  have  minimal  impact  on  the 
operation  of  the  facility  by  ComEd.  The 
transfer  and  amendment  will  not  affect 


the  facility's  Technical  Specifications, 
license  conditions,  or  the  organization 
and  practices  of  GomEd. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  license 
eunendment  and  concludes  that  there 
will  be  no  changes  to  Quad  Cities.  Units 
1  and  2,  or  the  environment  as  a  result 
of  this  action.  The  transfer  of  IIGEG's 
possession-only  interest  in  the  license 
and  the  associated  license  amendment 
will  not  affect  the  numbers, 
qualifications,  or  organizational 
affiliation  of  t.he  personnel  who  operate 
the  facility,  as  ComEd  will  remain  the 
holder  of  the  operating  license  and 
continue  to  be  responsible  for  the 
operation  of  Quad  Cities,  Units  1  and  2. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the  transfer 
of  ownership,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  transfer  of 
ownership  would  not  affect  routine 
radiological  plant  effluents  and  would 
not  increase  occupational  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  transfer  of 
ownership  would  not  affect 
nonradiological  plant  effluents  and 
would  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Conmiission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  requested 
approval.  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  Quad  Cities 


Nuclear  Power  Station  Units  1  and  2, 
dated  September  1972. 

Agencies  and  Persons  Consulted 

The  NRG  staff  reviewed  the  licensee's 
request  and  consulted  with  the  Illinois 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  submittal 
dated  February  23.  1995.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon,  Illinois. 

Dated  at  Ror kville.  .Md..  this  21st  day  of 
March  1995. 

For  the  Nuclear  Regulator)'  Commission. 
Rnbert  A.  Capra. 

Director.  Project  Directorate  III~J.  Division 
of  Reactor  Projects— IIl/I\'.  Office  of  Nuclear 
Reactor  Rfgulation. 

IFR  I>>c.  95-7435  Filed  .Vl!4-y5:  8:45  ami 
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Proposed  Generic  Letter;  Pressure 
Locking  and  Thermal  Binding  of 
Safety- Related  Power-Operated  Gate 
Valves 

AGENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice  of  issuajice. 

summary:  The  Nuclear  Regulaton.- 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  regarding  pressure 
locking  and  thermal  binding  of  safely- 
related  power-operated  ^ate  valves.  "This 
proposed  generic  letter  is  intended  to 
ensure  that  addressees  have  performed 
or  will  perform  evaluations,  and  as 
appropriate,  analyses  and/or  corrective 
actions  to  ensure  that  safety-related 
power-operated  gate  valves  that  m.iy  lie 
susceptible  to  pressure  locking  or 
thermal  binding  are  capable  of 
performing  their  required  safety 
functions.  The  NRC  is  seeking  comment 
from  interested  parties  regarding  both 
the  technical  and  regulatory  aspects  of 
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the  proposed  generic  letter  presented 
under  the  Supplementary  Information 
heading.  This  generic  letter  and 
supporting  documentation  were 
discussed  in  meeting  number  268  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR)  on  January  24. 
1995.  The  staff  incorporated  the  changes 
requested  by  CRGR  plus  information 
concerning  two  recent  events  and 
obtained  CRGR  endorsement.  The 
relevant  information  that  was  sent  to  the 
CRGR  to  support  their  review  of  the 
proposed  generic  letter  will  be  placed  in 
the  Public  Document  Room.  The  NRC 
will  consider  comments  received  from 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter.  The 
NRC's  final  evaluation  will  include  a 
review  of  the  technical  position  and. 
when  appropriate,  an  analysis  of  the 
value/impact  on  licensees.  Should  this 
generic  letter  be  issued  by  the  NRC,  it 
will  become  available  for  public 
inspection  in  the  Public  Document 
Room. 

DATES:  Comment  period  expires  April 
26.  1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief.  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Written  comments  may  also  be 
deUvered  to  11545  Rockville  Pike, 
Rockville.  Maryland,  from  7:30  am  to 
4:15  pm,  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street.  NW.  (Lower 
Level).  Washington,  DC. 

FOR  FURTHER  INFORAdATtON  CONTACT: 
Thomas  G.  Scarbrough.  (301)  415-2794. 

SUPPLEMENTARY  INFORMATION:  NRC 
Generic  Letter  95-XX:  Pressure  Locking 
and  Thermal  Binding  of  Safety-Related 
Power-Operated  Gate  Valves. 

Addresses 

All  holders  of  opterating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  request  that  addressees 
perform,  or  confirm  that  they  already 
have  performed.  (1)  evaluations  of 
operational  configurations  of  safety- 
related  power-operated  (including 
motor,  air,  and  hydraulic-operated)  gate 
valves  for  susceptibility  to  pressure 
locking  and  thermal  binding,  and  (2) 
further  analyses,  and  any  needed 


corrective  actions,  to  ensure  that  safety- 
related  power-operated  gate  valves  that 
are  susceptible  to  pressure  locking  or 
thermal  binding  are  capable  of 
performing  their  required  safety 
functions. 

NRC  previously  provided  guidance  on 
an  acceptable  approach  for  addressing 
pressure  lodging  and  thermal  binding  of 
MOVs  in  Supplement  6  to  Generic 
Letter  (GL)  89-10.  "Safety-Related 
Motor-Operated  Valve  Testing  and 
Surveillance."  but  did  not  request 
specific  actions  by  licensees  to  address 
these  problems  at  that  time.  This  letter 
confirms  (as  was  indicated  earlier  in 
Supplement  6)  that  licensees  are 
expected  under  existing  regulations  to 
take  actions  to  ensure  that  safety-related 
power-operated  gate  valves  susceptible 
to  pressure  locking  or  thermal  binding 
are  capable  of  performing  their  required 
safety  functions.  The  guidance  in 
Attachment  1  to  this  letter  is  derived 
directly  from  (and  is  intended  to  be  the 
same  as)  the  guidance  provided  in 
Enclosure  1  to  GL  89-10.  Supplement  6; 
except,  in  this  generic  letter.  (1)  the 
guidance  is  being  issued  as  an  approved 
generic  NRC  staff  position  for 
implementation  by  licensees  who  have 
not  already  satisfactorily  addressed 
pressure  locking  and  thermal  binding  of 
MOVs  by  implementing  the  guidance  in 
Supplement  6  (or  equivalent  industry 
methods);  and  (2)  the  guidance  is  also 
intended  for  adaptation  and 
implementation  by  all  licensees,  to 
address  the  pressure-locking  and 
thermal-binding  phenomena  in  other 
types  of  power-operated  (i.e..  air  and 
hydraulic-operated)  gate  valves,  as  well 
as  MOVs.  Finally,  for  both  MOVs  and 
other  power-operated  valves,  this  letter 
requires  that  licensees  submit  for  stafT 
review  summary  information  regarding 
any  actions  taken  to  ensure  tiiat  valves 
susceptible  to  pressure  locking  or 
thermal  binding  are  capable  of 
performing  their  required  safety 
functions,  including  (a)  actions  taken  by 
licensees  on  their  own  volition  to 
implement  the  guidance  provided  in 
Supplement  6  (or  equivalent  industry 
methods),  as  well  as  (b)  actions  taken  in 
response  to  this  letter.  (No  response  was 
required  from  licensees  in  Supplement 
6  to  GL  89-10  regarding  pressure 
locking  and  thermal  binding.) 

In  this  generic  letter,  the  NRC  staff  is 
requesting  a  preliminary  evaluation  of 
pressure  locking  and  thermal  binding  of 
safety-related  power-operated  gate 
valves,  and.  subsequently,  a  more 
detailed  evaluation  and  resolution  of  the 
issue. 


Background 

The  NRC  staff  and  the  nuclear 
industry  have  been  aware  of  disc 
binding  problems  of  gate  valves  for 
many  years.  The  industry  has  issued 
several  event  reports  describing  failure 
of  safety-related  gate  valves  to  operate 
due  to  pressure  locking  or  thermal 
binding  of  the  valve  discs.  Several 
generic  industry  communications  have 
given  guidance  for  both  identifying 
susceptible  valves  and  performing 
appropriate  preventive  and  corrective 
measures.  Despite  industry  awareness  of 
the  problem,  pressure  locking  and 
thermal  binding  events  continue  to 
occur.  In  addition  to  events  at  U.S. 
nuclear  power  plants.  French 
experience  with  pressure  locking  events 
was  recently  documented  in  NUREG/ 
CP-0137  (July  1994).  "Proceedings  of 
the  Third  NRC/ASME  Symposium  on 
Valve  and  Pump  Testing." 

In  GL  89-10  (June  28. 1989).  the  staff 
asked  holders  of  operating  licenses  and 
construction  permits  to  provide 
additional  assurance  of  the  capability  of 
safety-related  MOVs  and  certain  other 
MOVs  in  safety-related  systems  to 
perform  their  safety-related  functions  by 
reviewing  MOV  design  bases,  verifying 
MOV  switch  settings  initially  and 
periodically,  testing  MOVs  under 
design-basis  conditions  where 
practicable,  improving  evaluations  of 
MOV  failures  and  necessary  corrective 
action,  and  trending  MOV  problems.  In 
Enclosure  1  to  Supplement  6  to  GL  89- 
10  (March  8.  1994).  the  NRC  staff 
described  one  acceptable  approach  for 
licensees  to  address  pressure  locking 
and  thermal  binding  of  motor-operated 
gate  valves. 

In  March  1993.  the  NRC  issued 
NUJ^G-1275.  Volume  9.  "Pressure 
Locking  and  Thermal  Binding  of  Gate 
Valves."  This  NUREG  give  the  history  of 
pressure  locking  and  thermal  binding 
events,  describes  the  phenomena, 
discusses  the  consequences  of  locking 
or  binding  on  valve  functionality, 
summarizes  preventive  measures,  and 
assesses  the  safety  significance  of  the 
phenomena.  Pressure  locking  or  thermal 
binding  can  cause  a  power-operated 
valve  to  fail  to  open,  resulting  in  an 
inabiUty  of  the  associated  safety  train  or 
system  to  perform  its  safety  function. 
Pressure  locking  and  thermal  binding 
represent  potential  common-cause 
failure  modes  that  can  render  redundant 
trains  of  certain  safety-related  systems 
or  multiple  safety  systems  incapable  of 
performing  their  safety  function.  Such 
failures  may  not  be  self-revealing 
through  existing  surveillance  tests  or 
normal  operating  cycles. 


Description  of  Circumstances 

After  issuing  Volume  9  of  NUREG- 
1275,  the  NRC  staff  discussed  pressure 
locking  and  thermal  binding  with 
several  licenses  (1)  to  gather  information 
on  the  technical  issues  related  to  generic 
and  plant-specific  valve  and  system 
characteristics,  and  (2)  to  determine  the 
implementation  status  of  prior  industry 
guidance  for  identification  of 
susceptible  valves  and  application  of 
preventive  and  corrective  measures. 
NRC  surveys  indicated  that  some 
licensees  have  performed  multiple 
reviews  of  pressure  locking  and  thermal 
binding.  However,  the  staff  found  only 
limited  instances  of  valves  being 
modified  to  alleviate  the  effects  of 
pressure  locking  and  thermal  binding. 

In  Enclosure  1  to  Supplement  6  of  GL 
89-10.  the  NRC  staff  reminded  licensees 
that  they  are  expected  under  existing 
regulations  to  take  actions  to  ensure  that 
safety-related  power-operated  gate 
valves  susceptible  to  pressure  locking  or 
thermal  binding  are  capable  of 
performing  their  required  safety 
functions,  and  described  an  acceptable 
approach  for  licensees  and  permit 
holders  to  address  pressure  locking  and 
thermal  binding  of  motor-operated  gate 
valves  as  part  of  their  GL  89-10 
programs.  The  information  on  pressure 
locking  and  thermal  binding  of  motor- 
operated  gate  valves  provided  in 
Enclosure  1  to  Supplement  6  of  GL  89- 
10  was  intended  as  timely  notification 
of  operating  experience  feedback. 
During  inspections  of  GL  89-10 
programs,  the  staff  found  the  actions 
taken  by  licensees  to  address  pressure 
locking  and  thermal  binding  of  motor- 
operated  gate  valves  to  be  varied. 
Although  many  Ucensees  had 
conducted  some  level  of  review  of  the 
potential  for  pressure  locking  and 
thermal  binding  of  their  motor-operated 
gate  valves,  few  licensees  had  either  (1) 
thoroughly  evaluated  the  capabihty  of 
the  motor  actuators  to  overcome  the 
phenomena,  or  (2)  taken  corrective 
action  to  prevent  the  phenomena  as 
discussed  in  Supplement  &.  In  view  of 
these  inspection  results,  the  NRC  staff 
has  determined  that  further  action  (i.e., 
this  generic  letter)  is  now  warranted  to 
ensure  that  safety-related  power- 
operated  gate  valves  susceptible  to 
pressure  locking  or  thermal  binding  are 
capable  of  performing  their  required 
safety  functions. 

Most  licensees  are  nearing  completion 
of  their  GL  89—10  programs.  In  meetings 
with  industry  representatives  and 
licensees,  the  staff  stated  that,  during  its 
closure  review,  it  will  assess  the 
progress  being  made  by  Ucensees  in 
addressing  pressure  locking  and  thermal 


binding  of  motor-o{>erated  gate  valves. 
The  staff  also  stated  that  licensees  need 
not  complete  their  response  to  the 
pressure  locking  and  thermal  binding 
issue  at  the  time  that  the  verification  of 
the  design-basis  capability  of  MOVs 
within  the  scope  of  GL  89-10  is 
completed  because  the  staff  would 
evaluate  the  acceptability  of  addressee 
resolution  to  pressure  locking  and 
thermal  finding  of  all  safety-related 
power-operated  gate  valves,  including 
MOVs.  in  a  consolidated  effort  (via  this 
generic  letter).  Finally,  the  staff  stated 
that  this  generic  letter  would  address 
the  schedule  for  completing  the 
licensees"  response  to  the  pressure 
locking  and  thermal  binding  issue. 

The  NRC  staff  held  a  public  workshop 
on  February  4,  1994.  to  discuss  pressure 
locking  and  thermal  binding  of  gate 
valves,  including  prioritization  of 
susceptible  valves  for  corrective  action. 
A  summary  of  the  public  workshop  is 
available  in  the  NRC  Pubfic  Document 
Room  and  contains  information  on 
evaluation  of  pressure  locking  and 
thermal  binding,  and  actions  taken  in 
response  to  the  identification  of 
susceptible  valves. 

On  February  28,  1995,  NRC  issued 
Information  Notice  (IN)  95-14, 
"Susceptibility  of  Containment  Sump 
Recirculation  Gate  Valves  to  Pressure 
Locking."  This  information  notice 
alerted  licensees  to  a  report  from 
Northeast  Nuclear  Energy  Company,  the 
licensee  for  Millstone  Nuclear  Power 
Station,  Unit  2.  that  both  containment 
sump  recirculation  motor-operated  gate 
valves  might  experience  pressure 
locking  during  a  design-basis  loss-of- 
coolant  accident  and  fail  in  the  closed 
position.  On  March  15,  1995.  NRC 
issued  IN  95-18.  "Potential  Pressure- 
Locking  of  Safety-Related  Power- 
Operated  Gate  Valves."  This 
information  notice  alerted  licensees  to  a 
report  from  Connecticut  Yankee  Atomic 
Power  Company,  the  licensee  for 
Haddam  Neck  Nuclear  Power  Plant,  that 
seven  motor-operated  gate  valves  in  the 
safety  injection  systems  were 
susceptible  to  pressure-locking  to  the 
extent  that  the  operability  of  the  valves 
may  have  been  jeopardized. 

Discussion 

The  pressure  locking  and  thermal 
binding  phenomena  are  based  on  well- 
known  concepts.  The  identification  of 
susceptible  valves  and  the 
determination  of  when  the  phenomena 
might  occur  requires  a  thorough 
knowledge  of  components,  systems,  and 
plant  operations.  Pressure  locking 
occurs  in  flexible-wedge  and  double- 
disc  gate  valves  when  fluid  becomes 
pressurized  within  the  valve  bonnet  and 


the  actuator  is  not  capable  of 
overcoming  the  additional  thrust 
requirements  resulting  from  the 
differential  pressure  created  across  both 
valve  discs  by  the  pressurized  fiuid  in 
the  valve  bonnet.  For  example,  the  fluid 
may  enter  the  valve  bonnet  (1)  during 
normal  open  and  close  valve  cycling,  (2) 
when  a  fluid  differential  pressure  across 
a  disc  causes  the  disc  to  move  slightly 
away  from  the  seat,  creating  a  path  to 
either  increase  the  fluid  pressure  or  fill 
the  bonnet  with  fluid,  or  (3)  for  a 
steamline  valve,  when  differential 
pressure  exists  across  the  disc  and  the 
valve  orientation  permits  condensate  to 
collect  and  enter  the  bonnet. 
Surveillance  testing  can  cause  a  valve  to 
experience  pressure  locking  or  thermal 
binding.  For  example,  an  inboard 
isolation  MOV  in  the  reactor  core 
isolation  cooling  (RCIC)  system 
steamline  at  a  boiling-water  reactor 
(BWR)  plant  failed  in  the  closed 
position  following  routine  surveillance 
testing.  Pressure  locking  and  thermal 
binding  may  occur  in  varying  degrees 
but  may  not.  in  all  cases,  render  a  valve 
incapable  of  operating,  though  a  delay 
in  valve  stroke  time  or  valve  damage 
may  occur. 

Various  plant  operating  conditions 
can  introduce  pressure  locking.  Valve 
bonnet  pressure  might  be  higher  than 
anticipated,  causing  pressure  locking 
under  certain  conditions.  For  example, 
when  (1)  the  gate  valve  is  in  a  line 
connected  to  a  high-pressure  system  and 
isolated  only  by  check  valves  (which 
may  transmit  pressure  even  when 
passing  leak-tightness  criteria)  and  (2) 
bonnet  volume  temperature  increases, 
pressurization  results  from  thermal 
expansion  of  the  confined  fluid.  Valve 
bonnet  temperature  might  increase  in 
response  to  heatup  during  plant 
operation,  ambient  air  temperature  rise 
due  to  leaking  components  or  pipe 
breaks,  or  thermal  conduction  or 
convection  through  connected  piping. 
Over  time,  bonnet  pressure  could  decay 
by  leakage  past  the  seating  surfaces  or 
stem  packing.  However,  the 
depressurizafion  time  may  be  longer 
than  the  system  response  time  to  initiate 
valve  actuation  to  perform  its  safety 
function.  Also,  valve  actuator  operation 
at  locked  rotor  conditions  for  a  few 
seconds  could  degrade  the  moto;  torque 
capability  of  a  motor-operated  gate 
valve. 

Thermal  binding  is  generally 
associated  with  a  wedge  gate  valve  that 
is  closed  while  the  system  is  hot  and 
then  allowed  to  cool  before  attempting 
to  open  the  valve.  Mechanical 
interference  occurs  because  of  different 
expansion  and  contraction 
rharacteristias  of  the  valve  body  and 
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disc  materials.  Thus,  reopening  the 
valve  might  be  prevented  until  the  valve 
and  disc  are  reheated.  Solid-wedge  gate 
valves  are  most  susceptible  to  thermal 
binding.  However,  flexible-wedge  gate 
valves  with  a  high  temperature  gradient 
across  the  discs  may  experience  thermal 
binding. 

Pressure  locking  or  thermal  binding 
occurs  as  a  result  of  the  valve  design 
characteristics  (wedge  and  valve  body 
configuration,  flexibility,  and  material 
thermal  coefficients)  when  the  valve  is 
subjected  to  specific  pressures  and 
temperatures  during  various  modes  of 
plant  operation.  Operating  experience 
indicates  these  situations  were  not 
always  considered  as  part  of  the  design 
'  basis  for  valves  in  many  plants. 

Requested  Actions 

Within  60  days  of  the  date  of  this 
generic  letter,  each  addressee  of  this 
generic  letter  is  requested  to  perform 
and  complete  the  following  actions: 

1.  Evaluate  (in  at  least  a  preliminary 
manner)  the  operational  configurations 
of  all  safety-related  power-operated  (i.e., 
motor-operated,  air-operated,  and 
hydraulic-operated)  gate  valves  to 
identify  those  valves  that  are  potentially 
susceptible  to  pressure  locking  or 
thermal  binding:  and 

2.  Document  a  basis  for  the 
operabiUty  of  the  potentially  susceptible 
valves  or.  where  operability  cannot  be 
supported,  take  action  in  accordance 
with  the  Technical  Specifications. 

Within  180  days  of  the  date  of  this 
generic  letter,  each  addressee  of  this 
generic  letter  is  requested  to  implement 
and  complete  the  guidance  provided  in 
Attachment  1  to  perform  the  following 
actions: 

1.  Evaluate  the  operational 
configurations  of  safety-related  power- 
operated  (i.e..  motor-operated,  air- 
operated,  and  hydraulic-operated)  gate 
valves  in  its  plant  to  identify  valves  that 
are  susceptible  to  pressure  locking  and 
thermal  binding; 

2.  Perform  further  analyses  as 
appropriate,  and  take  needed  corrective 
actions  (or  justifj'  longer  schedules),  to 
ensure  that  the  susceptible  valves 
identified  in  1  are  capable  of  performing 
their  intended  safety  function(s)  under 
all  modes  of  plant  operation,  including 
test  configuration. 

Note:  If  a  licensee  has  already  performed 
an  evaluation  of  op>erational  configurations  to 
identify  motor-operated  gate  valves 
susceptible  to  pressure  locking  and  thermal 
binding,  and  has  performed  additional 
analyses  and  taken  needed  corrective  actions 
for  identified  valves,  in  a  manfier  that 
satisfactorily  implements  the  guidance  in 
Supplement  6  to  GL  89-10  (or  equivalent 
industry  methods)  so  that  the  identified 


valves  are  capable  of  performing  their 
required  safety  functions,  the  licen.see  need 
not  perform  any  additional  action  under  1 
and  2  al)Ove  for  MOVs. 

50.54(f)  Information  Request 

1.  Requested  Information 

All  addressees,  including  those  who 
have  already  satisfactorily  addressed 
pressure  locking  and  thermal  binding 
for  MOVs  by  implementing  the 
guidance  in  Supplement  6  to  GL  89-10 
(or  equivalent  industry  methods),  are 
requested  to  provide  a  summaiy 
description  of  the  following: 

a.  Tne  susceptibility  evaluation  of 
operational  configurations  performed  in 
response  to  (or  consistent  with)  180-day 
Requested  Action  1.  and  the  further 
analyses  performed  in  response  to  (or 
consistent  with)  180-day  Requested 
Action  2.  including  the  bases  or  criteria 
for  determining  that  valves  are/are  not 
susceptible  to  pressure  locking  or 
thermal  binding: 

b.  The  results  of  the  susceptibility 
evaluation  and  the  further  analyses 
referred  to  in  (a)  above,  including  a 
listing  of  the  susceptible  valves 
identified; 

c.  The  corrective  actions,  or  other 
dispositioning.  for  the  valves  identified 
as  susceptible  to  pressure  locking  or 
thermal  binding,  including:  (i) 
Equipment  or  procedure  modifications 
completed  and  planned  (including  the 
completion  schedule  for  such  actions): 
and  (ii)  justification  for  any 
determination  that  particular  safety- 
related  power-operated  gate  valves 
susceptible  to  pressure  locking  or 
thermal  binding  are  acceptable  as  is. 

The  staff  believes  that  a  corrective 
action  schedule  (if  corrective  actions  are 
needed)  may  be  based  on  risk 
significance,  including  consideration  of 
common  cause  failure  of  multiple 
valves.  However,  the  time  schedules  for 
completing  corrective  action  in  response 
to  pressure  locking  or  thermal  binding 
concerns  do  not  supersede  the 
requirements  of  the  NRC  regulations 
and  individual  plant  Technical 
Specifications  in  the  event  that  a  safety- 
related  valve  is  determined  to  be 
incapable  of  performing  its  safety 
function.  An  addressee's  schedule  for 
completing  corrective  action  in  response 
to  this  generic  letter  will  be  considered 
independent  from  GL  89-10. 

2.  Required  Response 

All  addressees  are  required  to  submit 
the  following  written  response  to  this 
generic  letter: 

a.  Within  30  days  from  the  dite  of  this 
generic  letter,  a  written  response 
indicating  whether  or  not  the  addressee 
will  implement  theaction(s)  requested 


above.  If  the  addressee  intends  to 
implement  the  requested  action(s), 
provide  a  schedule  for  completing 
implementation.  If  an  addressee  chooses 
not  to  take  the  requested  action(s), 
provide  a  description  of  any  proposed 
alternative  course  of  action,  the 
schedule  for  completing  the  alternative 
course  of  action  (if  applicable),  and  the 
safety  basis  for  determining  the 
acceptability  of  the  planned  alternative 
course  of  action: 

b.  Within  180  days  from  the  date  of 
this  generic  letter,  a  wTitten  response  to 
the  information  request  specified  above 
in  Requested  Information  Items  la,  l.b. 
and  l.c; 

All  addressees  shall  submit  the 
required  written  responses  and  report 
specified  in  item  2  above  to  the  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk.  Washington. 
DC  20555.  under  oath  or  affirmation 
under  the  provisions  of  section  182a. 
Atomic  Energy  Act  of  1954.  as  amended, 
and  10  CFR  50.54(f).  In  addition,  a  copy 
shall  be  submitted  to  the  appropriate 
Regional  Administrator. 

Backfit  Discussion 

10  CFR  part  50.  appendix  A,  Criteria 
1  and  4,  and  plant  licensing  safety 
analyses,  require  and/or  commit  that  the 
addressees  design  and  test  safety-related 
components  and  systems  to  provide 
adequate  assurance  that  those  systems 
can  perform  their  safety  functions. 
Other  individual  criteria  in  appendix  A 
to  10  CFR  part  50  apply  to  specific 
systems.  In  accordance  with  those 
regulations  and  licensing  commitments, 
and  under  the  additional  provisions  of 
10  CFR  part  50.  appendix  B,  Criterion 
XVI,  licensees  are  expected  to  take 
actions  to  ensure  that  safety-related 
power-operated  gate  valves  susceptible 
to  pressure  locking  or  thermal  binding 
are  capable  of  performing  their  required 
safety  functions.  Supplement  6  to  GL 
89-10  alerted  licensees  to  the  problems 
with  pressure  locking  and  thermal 
binding  in  MOVs,  and  described  an 
acceptable  appix)ach  for  addressing 
these  phenomena  for  MOVs  but  did  not 
request  any  specific  actions  or  response 
form  licensees. 

The  actions  requested  in  this  generic 
letter  are  considered  compliance 
backfits.  under  the  provisions  of  10  CFR 
50.109  and  existing  NRC  procedures,  to 
ensure  that  safety-related  power- 
operated  gate  valves  that  are  susceptible 
to  pressure  locking  and  thermal  binding 
are  capable  of  performing  their  intended 
safety  functions.  In  accordance  with  the 
provisions  of  §  50.109  regarding 
compliance  backfits.  a  full  backfit 
analysis  was  not  performed  for  this 
proposed  action:  but  a  documented 
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evaluation  was  performed,  including  a 
stateiiient  of  the  objectives  of  and 
reasons  for  the  requested  actions  and 
the  basis  for  invoking  the  compliance 
exception.  A  copy  of  this  evaluation 
will  be  made  available  in  the  public 
document  room. 

Attachment  1 — Guidance  for 
Addressing  Pressure  Locking  and 
Thermal  Binding  of  Power-Operated 
Gate  Vales 

The  following  summarizes  an 
acceptable  approach  to  addressing 
pressure  locking  and  thermal  binding  of 
gate  valves  within  the  scope  of  this 
generic  letter: 

1.  Perform  an  evaluation  of  the  safety- 
related  power-operated  gate  valves 
having  operational  configurations  that 
may  be  susceptible  to  pressure  locking 
or  thermal  binding.  Document  the  basis 
for  determining  whether  valves  (a)  are 
susceptible  to  pressure  locking  or 
thermal  binding  or  (b)  can  be  removed 
from  further  consideration.  For 
example,  solid  wedge  disk  gate  valves 
might  not  be  susceptible  to  pressure 
locking.  Double  disk  gate  valves  are  not 
likely  to  be  susceptible  to  thermal 
binding. 

The  evaluation  should  include 
consideration  of  the  potential  for  gate 
valves  to  undergo  pressure  locking  or 
thermal  binding  during  sun-eillancc 
testing. 

The  evaluation  also  should  include 
review  of  generic  studies  for  site- 
specific  applicability,  such  as  in  the 
areas  of  thermal  effects  and  design-basis 
depressurization. 

Examples  of  unacceptable  reasons  for 
eliminating  valves  from  consideration  of 
pressure  locking  or  thermal  binding  are 
(1)  leakage  rate,  (2)  engineering 
judgement  without  justification,  and  (3) 
lack  of  event  occurrence  at  the  specific 
plant. 

Several  plants  have  experienced 
either  pressure  locking  or  thermal 
binding.  These  cases  are  discussed  in 
NUREG-1275,  Volume  9.  Examples  of 
gate  valves  involved  in  pressure  locking 
events  are: 

*  Low-pressure  coolant  injection 
(LPQ)  and  low-pressure  core  spray 
(LPCS)  system  injection  valves; 

*  Residual  heat  removal  (RHR) 
system  hot-leg  crossover  isolation 
valves; 

"  RHR  containment  sump  and 
suppression  pool  suction  valves; 

*  High-pressure  coolant  injection 
(HPCI)  steam  admission  valves; 

*  RHR  heat  exchange  outlet  valves; 

*  Emergency  feedwater  isolation 
valves;  and 

*  RCIC  steamline  isolation  valve. 


Examples  of  gate  valves  involved  in 
thermal  binding  events  are: 

*  Reactor  depressurization  system 
isolation  valves; 

*  RHR  inboard  suction  isolation 
valves; 

*  HPCI  steam  admission  valves; 

*  Power-operated  relief  valve  (PORV) 
block  valves; 

*  Reactor  coolant  system  letdown 
isolation  valves; 

*  RHR  suppression  pool  suction 
valves; 

*  Containment  isolation  valves 
(sample  line,  letdown  exchanger  inlet 
header); 

*  Condensate  discharge  valves;  and 

*  Reactor  feedwater  pump  discharge 
valves. 

2.  Perform  a  further  analysis  of  the 
safety-related  power-operated  gate 
valves  identified  (in  1  above)  as 
susceptible  to  either  pressure  locking  or 
thermal  binding  to  ensure  all  such 
valves  can  be  opened  to  perform  their 
safety  function  under  all  modes  of  plant 
operation,  including  test  configuration. 

If  a  safety-related  power-operated  gate 
valve  is  found  to  be  susceptible  to 
pressure  locking  or  thermal  binding  and 
the  addressee  relies  on  the  capability  of 
the  actuator  to  overcome  pressure 
locking  or  thermal  binding, 
consideration  of  the  uncertainties 
surrounding  the  prediction  of  the 
required  thrust  to  overcome  these 
phenomena  shoidd  be  included  in  the 
evaluation.  Credit  for  bonnet  pressure 
decay  within  the  valve  response  time 
may  not  be  acceptable  unless  operation 
of  the  actuator  under  those  conditions 
will  not  degrade  actuator  capability. 

Attachment  2  to  this  generic  letter 
describes  potential  resolution  options 
that  may  be  used  by  licensees  for  power- 
operated  gate  valves  found  susceptible 
to  pressure  locking  to  thermal  binding. 
Several  preventive  and  corrective 
measures  for  pressure  locking  and 
thermal  binding  are  also  discussed  in 
NUREG-1275.  Volume  9.  though  each 
method  has  limitations  with  respect  to 
applicability,  safety,  effectiveness,  and 
cost. 

The  NRC  regulations  require  an 
analysis  under  10  CFR  50.59  for  any 
valve  modifications  and  the 
establishment  of  adequate  post- 
modification  and  inservice  testing  of 
any  valves  installed  as  part  of  the 
modification.  For  example,  addressees 
may  need  to  evaluate  the  effects  of 
drilling  the  hole  in  the  disk  if  this 
option  is  used  to  resolve  a  pressure 
locking  concern.  One  consideration  is 
the  fact  that,  with  a  hole  in  one  disk  and 
the  other  disk  flexible  allowing  fluid  to 
enter  the  valve  bonnet,  the  valve  will  be 


leaktight  with  respect  to  pipe  flow  in 
only  one  direction. 

As  required  through  appendix  B  to  10 
CFR  part  50.  the  addressee  may  need  to 
estabhsh  training  for  plant  personnel  to 
perform  any  necessary  actions  and 
incorporate  specific  procedural 
precautions/revisions  into  the  existing 
plant  operating  procedures.  For 
example,  plant  personnel  might 
periodically  stroke  certain  valves  to 
reduce  the  potential  for  thermal 
binding. 

Attachment  2 — Description  of  Potential 
Resolution  Options  for  Gate  Valves 
Found  Susceptible  to  Pressure  Locking 
or  Thermal  Binding 

1 .  Analysis  Only  To  Justify  Adequate 
Capability  to  Overcome  the  Thrust 
Requirements  of  Pressure  Locking  or 
Thermal  Binding 

The  staff  considers  the  prediction  of 
the  thrust  required  to  overcome  pressure 
locking  or  thermal  binding  to  be  very 
difficult.  An  addressee  may  be  able  to 
justify  adequate  actuator  capability  in 
response  to  pressure  locking  for  small 
valves.  The  staff  does  not  consider  this 
alternative  appropriate  to  resolve 
concerns  regarding  thermal  binding. 

2.  Testing  Only  To  Justify  Adequate 
Capability  to  Overcome  the  Thrust 
Requirements  of  Pressure  Locking  or 
Thermal  Binding 

An  addressee  may  be  able  to 
demonstrate  through  an  in-situ  or 
prototype  test  that  the  actuator  has 
adequate  capability  to  overcome 
pressure  lucking  for  a  particular  valve. 
The  staff  considers  this  alternative 
difficult  to  justify  for  thermal  binding 
concerns  because  of  the  uncertainty  in 
modeling  actual  plant  and  valve 
conditions. 

3.  A  Combination  of  Testing  and 
Analysis  To  Justify  Adequate  Capability 
to  Overcome  the  Thrust  Requirements  of 
Pressure  Locking  or  Thermal  Binding 

An  addressee  may  be  able  to 
demonstrate  adequate  capability  of  the 
actuator  to  overcome  pressure  locking 
based  on  test  information  from  the 
particular  valve  or  similar  valves  from 
other  sources  together  with  an  analysis 
to  demonstrate  applicability.  As  with 
Alternative  2.  the  staff  considers  this 
alternative  difficult  to  justify  for  thermal 
binding  concerns. 

4.  Equipment  Modifications  To  Prevent 
Pressure  Locking  or  Thermal  Binding 

The  staff  considers  this  to  be  the  least 
difficult  alternative  to  justify  and 
address  pressure  locking  of  susceptible 
gate  valves. 
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Examples  of  possible  modifications  to 
prevent  pressure  locking  are  provided  in 
NUREG-1275,  Volume  9.  Modifications 
to  prevent  thermal  binding  are  also 
possible,  such  as  replacing  a  wedge  gate 
valve  with  a  parallel-disc  gate  valve. 

5.  Procedure  Modifications  To  Prevent 
Pressure  Locking  or  Thermal  Binding 

The  staff  considers  procedure 
modification  to  be  a  strong  alternative 
for  preventing  thermal  binding  of  gate 
valves.  However,  procedure 
modifications  are  less  likely  to  be  a 
justifiable  ahemative  to  prevent 
pressure  locking  of  gate  valves. 

Dated  at  Rockville.  MD,  this  20th  day  of 
March.  1995. 

For  the  Nuclear  Regulator)-  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Project  Support,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  9S-7431  Filed  3-24-95;  8:45  am] 
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[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  106  to  Facility 
Operating  License  No.  NFF-49  issued  to 
Northeast  Nuclear  Energy  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  (TS)  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3  located  in  New  London  County. 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  relaxes  the  setpoint 
tolerance  for  the  pressurizer  safety 
valves  and  the  main  steam  safety  valves 
from  ±±1%  to  ±±3%. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Ch.  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  October  12.  1994  (59  FR  51612).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Conunission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 


statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  envirorunent  (60  FR 
13476). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  4, 1994,  (2) 
Amendment  No.  106  to  License  No. 
NPF-49,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center.  Three  Rivers 
Community-Technical  College.  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich.  CT  06360. 

Dated  at  Rockville.  Md.,  this  17th  day  of 
March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  L.  Rooney,  SR., 
Project  Manager.  Project  Directorate  /—J. 
Division  of  Reactor  Projects-l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
jFR  Doc.  95-7432  Filed  3-24-95;  8:45  anij 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-05518;  Pile  No.  SR-AMEX- 
94-30) 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Listing  and  Trading  of 
Commodity  Linked  Notes 

March  21,  1995. 

I.  Introduction 

On  August  22.  1994.  the  American 
Stock  Exchange.  Inc,  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  and  Rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
list  and  trade  Commodity  Linked  Notes 
("COINs"),  intermediate  term  notes 
whose  value  will  be  linked  in  part  to 
changes  in  the  levels  of  either  the  J.P. 
Morgan  Commodity  Excess  Return 
Index  ("JPMCIX  ")  or  the  J.P.  Morgan 


Commodity  Return  Index  ("fPMCI" 
together  with  JPMCIX,  "Indexes"). 

Notice  of  the  proposed  rule  change 
and  Amendment  No.  1  (defined  herein) 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
December  2, 1994.'  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposal,  as  amended. 

II.  Description  of  Proposal 

The  Amex  proposes  to  list  for  trading 
under  Section  107  of  the  Amex 
Company  Guide  ("Section  107")  a  new 
hybrid  product  called  COINS.  COINs  are 
intermediate  term  notes  whose  value 
will  be  linked  in  part  to  changes  in  the 
level  of  a  commodity  index  consisting  of 
base  metals,  precious  metals  and  energy 
related  commodities.  More  specifically, 
the  value  of  COINs  are  based  on  an 
index  that  replicates  a  trading  strategy 
whereby  an  investor  holds  a  futures 
position  in  each  of  eleven  exchange- 
traded  commodities  for  a  one-month 
period  and  then  rebalances  the  positions 
of  the  commodities  held  for  the 
following  month  to  maintain  a  constant 
dollar  weighting  scheme. 

A.  Description  of  the  Indexes 

COINs  will  be  linked  to  either  the 
PMCI  or  the  JPMCIX.  both  of  which 
measure  the  return  from  an  investment 
in  the  same  eleven  industrial  futures 
contracts.*  According  to  the  Exchange, 
the  JPMCI  and  JPMCIX  are  identical  in 
all  aspects  except  for  the  incorporation 
of  "collateral  return,"  as  more  fully 
described  below,  into  the  JPMCI. »  Both 
Indexes  are  designed  to  replicate  a 
trading  strategy,  described  more  fully 
below,  that  holds  a  futures  position  in 
each  of  the  eleven  futures  for  a  one 
month  period  and  then  rebalances  the 
volume  of  commodities  held  for  the 
following  month  based  upon  a  constant 


M5U.S.C.7es(b)(l)(19e8). 
2l7CFRS240  19b-4(1993). 


^  Sec  Securities  Exchange  Act  Release  No.  35005 
(November  23. 1994),  59  FR  61911.  The  Amex  on 
November  16. 1994,  submitted  Amendment  No.  1 
("Amendment  No.  1"]  to  the  proposal  to  allow  the 
underwriter  to  link  the  value  of  the  notes  to  either 
the  rPMCI  or  JPMCIX.  depending  upon  market 
conditions  and  investor  interest  at  the  time  of  the 
offering.  Additionally,  the  Amendment  provides 
that:  only  options  approved  accounts  will  be 
permitted  to  trade  the  notes;  the  notes  will  provide 
for  a  75%  guaranteed  return  of  principal:  the  index 
value  will  be  calculated  at  least  once  a  day:  the 
Amex  has  executed  the  necessary  surveillance 
sharing  agreements  with  the  relevant  commodities 
exchanges:  and  COINs  will  comply  with  the  CFTC"s 
hybrid  instrument  exemption  (58  FR  SSBO  ()an.  22. 
19931).  See  Letter  from  Benjamin  Krause,  Amex.  to 
Michael  Walinska*.  Derivative  Products  Regulation. 
SEC,  dated  November  16. 1994. 

*  The  commodities  underlying  the  Indexes  and 
their  approximate  weighting  are:  aluminum  (9%), 
copper  (8%),  nickel  (2%J,  zinc  (3%).  heating  oil 
(10%),  natural  gas  (7%),  unleaded  gas  (5%),  WTI 
Light  Sweet  Crude  (33%),  gold  (15%).  silver  (5%1 
and  platinum  (3%). 

'  See  Amendment  No.  1.  supra  note  3. 


dollar  weighting  scheme.  Amex 
represents  that  J.P.  Morgan  desires  the 
flexibility  to  determine  at  the  time  of 
offering,  based  upon  investor  demand 
and  market  conditions,  which  if  the 
Indexes  it  will  utilize  for  valuing  COINs. 

COINs  will  conform  to  the  Amex's 
listing  guidehnes  under  Section  107, 
which  provide  that  such  issues  have:  (1) 
A  public  distribution  of  one  million 
trading  units;  (2)  400  holders;  and  (3)  a 
market  value  of  not  less  than  $20 
million.  The  Exchange  also  will  require 
that  the  issuer  have  a  minimum  tangible 
net  worth  of  $150  million.  In  addition, 
the  Exchange  will  require  that  the  total 
original  issue  price  of  the  notes  (when 
combined  with  all  of  the  issuer's 
commodity  linked  notes  which  are 
listed  on  a  national  securities  exchange 
or  traded  through  the  fadhties  of 
NASDAQ),  shall  not  be  greater  than 
25%  of  the  issuer's  tangible  net  worth 
at  the  time  of  issuance. 

COINs  are  non-interest  bearing  notes 
with  a  term  of  one  to  three  years  and, 
upon  maturity,  holders  will  receive  at 
least  75%  of  the  original  issue  price 
plus  an  amount  in  U.S.  dollars  equal  to 
a  participation  rate  (i.e.,  a  sp>ecined 
percentage)  multiplied  by  any  positive 
difference  between  the  level  of  the 
appropriate  index  at  the  time  of  the 
offering  and  the  average  of  the  closing 
index  level  on  the  five  business  days 
preceding  maturity.  COINs  may  not  be 
redeemed  prior  to  maturity,  and  holders 
of  the  notes  have  no  claim  to  the 
physical  commodities  or  futures 
contracts  underlying  the  linked  index. 

B.  Index  Design  and  Calculation 

The  JPMCIX  and  JPMQ  are  designed 
to  replicate  a  trading  strategy  that 
measures  both  "price"  return  and  "roll" 
return  from  an  investment  in  certain 
commodities.  Price  return  is  the 
component  of  return  that  arises  from 
changes  in  commodity  futures  prices. 
Roll  return  is  the  component  of  return 
that  arises  from  the  hypothetical  rolling 
of  a  long  futures  position  through  time 
in  a  sloping  forward  price  curve 
environment.  When  nearby  dated 
futures  contracts  are  more  expensive 
than  longer  dated  contracts,  roll  return 
is  positive.  When  the  reverse  applies, 
roll  return  is  negative. 

The  relative  weights  of  the  Index 
components  will  be  rebalanced  at  the 
end  of  trading  on  the  fourth  business 
day  of  every  month  to  maintain  the 
appropriate  dollar  weighting.  In 
addition,  due  to  the  periodic  expiration 
of  the  futures  contracts  used  to  compute 
the  Index  value,  Amex  states  that  it  is 
necessary  to  "roll"  out  of  expiring 
contracts  and  into  the  new  nearby 
contracts.  To  minimize  possible  pricing 


volatihty  arising  from  conducting  the 
"roll"  on  a  single  business  day,  the 
substitution  of  the  new  contract  for  the 
old  is  accomphshed  with  20%  of  the 
roll  volume  transacted  on  each  of  the 
five  subsequent  business  days  after  the 
rebalance  date.  The  futures  contract  to 
be  used  for  the  monthly  hypothetical 
rebalancing  and  rolhng  of  each 
commodity  will  be  the  nearest 
designated  future  contracts*  to  he  used 
in  the  appropriate  Index,  with  a 
termination  of  trading  date  not  earlier 
than  ten  business  days  into  the 
following  month.^ 

In  addition  to  price  return  and  roll 
return,  the  JPMQ  is  comprised  of 
"collateral  return,"  which,  according  to 
the  Amex,  represents  the  risk  free 
component  of  commodity  returns 
afforded  by  full  collateralisation  of  the 
notional  value  of  futures  positions  with 
Treasury  bills.  Essentially,  it  measures 
the  return  that  an  investor  would 
receive  if  the  investor  were  to  margin 
fully  a  futures  position  {i.e.,  post  100% 
margin)  with  Treasury  bills.  Amex 
represents  that  according  to  JP.  Morgan, 
because  stocks  and  bonds  are 
collateralized  investments,  it  is  useful  to 
treat  commodities  on  the  same  basis  in 
order  to  compare  risk-return 
performance,  even  though  some 
investors  may  choose  not  to  fully 
collaterhze  commodity  investments. 
Accordingly,  J.P./  Morgan  tieheves  that 
coUateraUzation  permits  meaningful 
comparison  with  traditional  assets  in  a 
portfoho  allocation  framework." 

Prices  utilized  in  the  Indexes  will  be 
based  on  New  York  Mercantile 
Exchange  ("NYMEX")  prices  for 
platinum  and  energy  related 
commodities;  Commodity  Exchange 
("Comex")  prices  for  other  predous 
metals  (Comex  is  wholly-owned 
subsidiary  of  NYMEX);  and  London 
Metal  Exchange  ("LME")  prices  for  base 
metals.  These  prices  are  widely  reported 
by  vendors  of  finandal  information  and 


*The  designated  futures  contracts  for  each 
commodity  are  specified  in  the  Letter  from 
Benjamin  Krause.  Capital  Markets  Group,  Amex,  to 
Stephen  M.  Youhn,  Derivative  Products  Regulation, 
SEC.  dated  Oct.  4.  1994. 

'  For  energy  and  base  metals,  the  new  and  old 
contracts  will  be  different.  For  precious  metals,  the 
new  end  old  contracts  may  be  the  same  contract 
becauite  of  the  ainence  of  a  designated  contract  for 
every  month.  In  this  instance,  rebalancing  and 
rolling  will  only  involve  an  adjustment  of  the 
amount  held  of  the  old  contracts. 

■The  return  basnd  upon  the  Treasury  bill  rate  is 
calculated  using  a  13  week  T-bill  yield, 
compounded  daily  at  the  decompounded  discount 
rate  of  the  roost  recent  weekly  U.S  Treasury  bill 
auction  as  found  In  the  H.15  (519)  report  published 
by  the  Board  of  Governors  of  the  Federal  Reserve 
System,  on  the  full  (100%)  value  of  tiM  index. 
Interest  accrues  on  an  actual  day  liasis  over 
weekends  and  holidays  at  the  previous  day's  rate. 
See  Amendment  No.  1,  supra  note  3. 


the  press.  Index  values  will  he 
comprised  of  readily  ascertainable  and 
verifiable  futures  contrad  settlement 
and  closing  prices  and  will  be 
calculated  once  each  trading  day  by  J.P. 
Morgan  (or  an  affihate)  and 
disseminated  after  4:00  p.m.  (New  Yorit 
time)  to  vendors  of  finandal 
information  by  the  issuer,  J.P.  Morgan.^ 

The  design,  composition  and 
calculation  of  both  Indexes  are  expeded 
to  remain  unchanged  during  the  term  of 
the  COINs  instruments;  however, 
market  developments  may  necessitate 
changes  to  these  aspects  of  the 
produd.'"  Such  dedsions  will  be 
determined  on  the  basis  of  a  "neutral" 
business  committee,  the  PMCI  Policy 
Committee.  This  committee  is 
composed  of  senior  employees  in  the 
commodities  and  research  areas  of  J.P. 
Morgan  as  well  as  independent  industry 
and  academic  experts.  Commodity 
Group  personnel  of  J.P.  Morgan  are 
restricted  to  an  advisory,  non-voting 
membership  on  the  JPMCI  Policy 
Committee.  J.P.  Morgan  wall 
immediately  notify  the  Exchange  and 
vendors  of  finandal  information  that 
report  the  Index  values  in  the  event  that 
there  is  change  in  the  relative 
weightings,  calculation  methodolog)'  or 
composition  of  the  COINs  Index." 

Members  of  the  NPMCl  Policy 
Committee  and  employees  of  the 
calculation  agent  who  are  involved  in 
the  calculation  of,  or  data  collection  for, 
any  of  the  commodity  interests 
underlying  COINs  or  the  aggregate  value 
of  the  commodity  index  underlj'ing 
COINs  will  be  expressly  prohibited  from 
trading  COINs.  Additionally,  the 
calculation  agent  will  adopt  and 
maintain  such  reasonable  and 
appropriate  procedures  as  to  ensure  that 
the  calculation  agent,  its  agents, 
affiliates  and  employees,  do  not  take 
advantage  of  or  communicate  to  any 
other  person  any  knowledge  concerning 
changes  in  the  value  of  the  Indexes,  or 
any  commodity  interest  underlying  the 
Indexes  before  such  information  is  made 
publicly  available. 

C.  Surveillance  Sharing  Agreements 

The  Amex  represents  that  it  is  able  to 
obtain  market  surveillance  information, 
including  customer  identity 
information,  with  rasped  to  transadions 


"See  Letter  from  William  Floyd-fones.  Amex,  to 
Stephen  M.  Youhn,  SEC,  dated  December  16. 1994 
("liecember  16  Letter"). 

'°Such  developments  could  include,  among 
other  things,  changing  liquidity  conditions  or  the 
discontinuation  of  existing  contracts,  the  emergence 
of  new  contracts  on  relevant  commodities,  or  major 
progress  in  substitution  technology  that  renden 
obsolete  industrial  processes  that  make  use  of  a 
certain  commodity. 

' '  See  infra  note  17. 
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occurring  on  the  NYMEX  and  Comex 
pursuant  to  its  information  sharing 
agreement  with  NYMEX. '^  The 
Exchange  also  represents  that  it  is  able 
to  obtain  market  surveillance 
information,  including  customer 
identity  information,  with  respect  to 
transactions  occurring  on  LME  under 
information  sharing  arrangements  with 
the  Securities  and  Futures  Authority 
("SFA"1  through  the  Intermarket 
Surveillance  Group  ("ISG")." 

D.  Sales  Practice  and  Trading  Rules 

The  Exchange  will  require  that  only 
accounts  approved  for  options  trading 
under  Amex  Rule  921  shall  be  permitted 
to  engage  in  the  purchase  and/or  sale  of 
COINS.  In  addition,  the  Amex  will 
require  that  recommendations  in  COINs 
transactions  be  subject  to  the  heightened 
suitability  standards  set  forth  in  Amex 
Rule  923.'*  Additionally,  the  Exchange 
will  distribute  a  circular  to  its 
membership  prior  to  the 
commencement  of  trading  in  COINs  to 
provide  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  COINs  and  highlighting 
the  special  risks  and  characterLstics 
thereof.  As  with  other  hybrid  debt 
instruments.  COINs  will  be  subject  to 
the  equity  margin  and  trading  rules  of 
the  Exchange.*' 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 


"See  Letler  from  William  Floyd-Jones.  Amex.  to 
Michael  Walinskds.  SEC.  dated  August  26.  1994. 

'■' W.  The  ISG  was  formed  on  July  14.  1983  to, 
among  other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14, 
1983.  The  roost  recent  amendment  to  the  ISC 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter. 
was  signed  by  ISC  members  on  January  29,  1990. 
See  Second  Amandment  to  the  Intermarket 
Surveillahce  Group  Agreement.  January  29,  1990 
the  members  of  the  ISG  are  the  Amex:  the  Boston 
Stock  Exchange,  Inc.;  the  Chicago  Board  Options 
Exchange.  Inc.;  the  Chicago  Stock  Exchange,  Inc.; 
the  National  Association  of  Securities  Dealers.  Inc.; 
the  New  York  Stock  Exchange,  Inc  ;  the  Pacific 
Stock  Exchange.  Inc.;  and  the  Philadelphia  Stock 
Exchange.  Inc.  The  SFA  is  an  affiliate  member  of 
ISG. 

'*  Letter  from  William  Floyd-Jones.  Amex.  to 
Stephen  M.  Youhn.  SEC.  dated  November  17.  1994, 

'»  See  Letter  from  James  McNeil.  Chief  Examiner, 
Fmancial  Regulatory  Services  Department,  Amex. 
to  Sharon  Lawson.  Assistant  Director.  SEC,  dated 
August  24. 1994.  for  more  specific  details 
concerning  the  margin  treatment  for  COINs. 


requirements  of  Section  6(b)(5).  In 
particular,  the  Commission  believes  that 
the  availability  of  exchange-traded 
COINs  will  provide  a  new  instrument 
for  investors  to  achieve  desired 
investment  objectives  (e.g..  inflation 
hedge  and  portfolio  diversification) 
through  the  purchase  of  an  exchange- 
traded  securities  product  linked  to  an 
index  of  certain  commodities. '^  For  the 
reasons  discussed  below,  the 
Commission  has  concluded  that  the 
Amex  listing  standards  applicable  to 
COINs  are  consistent  with  the  Act. 

COINs  are  a  new  version  of  hybrid 
securities  debt  instruments  that  are 
listed  on  various  securities  exchanges. 
These  instruments  involve  publicly 
offered  notes  with  interest  return  or  a 
principal  component  linked  to  a 
particular  asset  or  index  of  assets.  For 
COINs.  the  interest  return  and  part  of 
the  principal  return  will  be  derived  and 
based  upon  the  performance  of  either 
the  JPMCI  or  JPMCIX.  which,  in  turn, 
will  be  dependent  upon  the 
performance  of  the  designated  futures 
contracts  related  to  the  underlying 
physical  commodities.'^  Although 
COINs  provide  investors  with  a  75% 
principal  guarantee,  as  discussed  below, 
the  value  of  COINs  will  be  affected 
partially  by  certain  risks  that  are 
associated  with  the  purchase  and  sale  of 
exchange-traded  futures  contracts. 

The  Commission  notes  that  the  prices 
of  commodities  (and  overlying  futures 
contracts),  including  the  eleven 
commodities  utiUzed  for  the  Indexes, 
may  be  subject  to  volatile  price 
movements  caused  by  numerous 
factors. !•  Accordingly,  an  investment  in 
COINs  may  also  be  subject  to  volatile 


'•Pursuant  to  Section  6(b)(5)  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  function,  because  any  t>enefits  thdt 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

"In  this  respect,  the  Commission  notes  that 
Amex  will  promptly  notify  the  Commission  if  there 
are  significant  changes  in  the  weighings  and 
composition  or  calculation  methodology  of  the 
Indexes.  Moreover,  any  proposed  material  changes 
to  such  features  might  require  a  separate  rule  filing 
pursuant  to  Rule  19b-4.  Furthermore,  a  rule  filing 
would  be  required  in  order  to  list  any  other 
derivative  product  based  upon  either  of  the  Indexes 
or  any  other  index  comprised  of  commodity 
interests.  Finally,  a  proposed  issuer  would  have  to 
ensure  that  its  product  complied  with  applicable 
CFTC  exemptions  or  statutory  interpretations 
regarding  hybrid  products  before  listing  any  such 
product.  See  supra  note  3. 

••Such  factors  include,  but  are  not  limited  to. 
international  economic,  social  and  political 
conditions  and  levels  of  supply  and  demand  for  the 
individual  commodities. 


price  movements  due  to  price  changes 
in  the  underlying  commodities 
comprising  the  Index.  In  addition, 
COINs  have  many  complex  features, 
such  as  the  incorporation  of 
hypothetical  roll  return  and  collateral 
return.  The  Amex  has  proposed  special 
suitability,  disclosure,  and  compliance 
requirements  to  address  the  complex 
and  risky  nature  of  COINs.  First,  only 
accounts  approved  for  options  trading 
pursuant  to  Amex  Rule  921  may  engage 
in  transactions  in  COINs.  As  a  result, 
only  those  investors  who  have 
expressed  an  interest  in  options  trading 
and  are  deemed  qualified  by  a  member 
to  engage  in  options  trading  will  be 
permitted  to  purchase  COINs.  This  is 
important  given  the  embedded 
derivative  component  of  COINs. 
Second,  the  Amex  will  require  that 
members  who  make  recommendations 
in  COINs  must  comply  with  the 
heightened  suitabiUty  standards  set 
forth  in  Amex  Rule  923. »»  Third.  COINs 
provide  for  a  principal  return  of  at  least 
75%  of  their  initial  offering  price.  While 
this  guaranteed  return  of  principal  is 
subject  to  the  issuer's  credit  risk.  i.e..  the 
ability  of  J.P.  Morgan  to  meet  its 
repayment  obligations  upon  maturity, 
this  guarantee  helps  to  reduce  the 
likelihood  that  investors  could  sustain  a 
substantial  loss  of  their  COINs 
investment  due  to  adverse  commodity 
price  movements.  Fourth,  because 
COINs  are  cash-settled,  holders  will  not 
receive,  nor  be  required  to  liquidate,  the 
underlying  physical  commodities  or 
overlying  futures  contracts.  The 
Commission  notes  that  this  provision 
will  effectively  terminate  a  COINs 
investor's  exposure  to  commodity 
market  risk  at  the  note's  maturity. 
Finally,  the  Exchange  plans  to  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  COINs.20  This  will  assist  members 
in  determining  the  customers  eligible  to 
trade  COINs,  formulating 
recommendations  in  COINs.  and  in 
monitoring  customer  and  firm 
transactions  in  COINs. 

The  Commission  also  believes  that 
several  factors  significantly  minimize 
the  potential  for  manipulation  of  the 
Indexes.  First,  as  discussed  above,  the 
Indexes  represent  a  diverse  cross- 


"Amex  Rule  923  requires,  among  other  things, 
that  members  have  reasonable  grounds  for  believing 
that  a  recommended  transaction  is  not  unsuitable 
on  the  basis  of  information  furnished  by  the 
customer. 

"The  COINs  circular  will  be  submitted  to  the 
Commission  fc  its  review  and  should  include, 
among  other  things,  a  discussion  of  those  risks 
which  may  cause  commodities  to  experience 
volatile  price  movements  in  addition  to  detail*  on 
the  composition  of  the  Indexes  and  how  the  rates 
of  return  will  be  computed. 


section  of  exchange-traded  industrial 
commodities.  Second,  each  of  the 
futures  contracts  overlying  the 
commodities  is  relatively  actively 
traded,  and  has  considerable  open 
interest.  Third,  the  majority  of  futures 
contracts  overlying  the  component 
commodities  trade  on  exchanges  that 
impose  position  limits  on  speculative 
trading  activity,  which  are  designed, 
and  serve,  to  minimize  potential 
manipulation  and  other  market  impact 
concerns.  Fourth,  as  discussed  below, 
the  Amex  has  entered  into  certain 
surveillance  sharing  agreements  with 
each  of  the  futures  exchanges  upon 
which  the  underlying  designated  futures 
contracts  trade.  These  agreements 
should  help  to  ensure  the  availability  of 
information  necessary  to  detect  and 
deter  potential  manipulations  and  other 
trading  abuses,  thereby  making  COINs 
less  readily  susceptible  to 
manipulation.^'  Fifth,  the  price  of 
COINs  will  be  comprised  of  readily 
ascertainable  and  verifiable  futures 
contract  settlement  and  closing  prices 
and  disseminated  once  each  trading  day 
after  4  p.m.  (New  York  time)  to  vendors 
of  electronic  financial  information  and 
on  the  Amex  tape.**  Sixth,  adequate 
procedures  are  in  place  to  prevent  the 
misuse  of  information  by  members  of 
the  JFMQ  Policy  Committee.*' 
Accordingly,  for  the  reasons  discussed 
above,  the  Commission  believes  the 
Indexes  are  not  readily  susceptible  to 
manipulation  and  that  in  any  event,  the 
surveillance  procedures  in  place  are 
sufficient  to  detect  as  well  as  deter 
potential  manipulation. 

The  Commission  notes  that  COINs, 
unlike  standardized  options,  do  not 
contain  a  clearinghouse  guarantee  but 
are  instead  dependent  upon  the 
individual  credit  of  the  issuer,  J.P. 
Morgan.  This  heightens  the  possibihty 


"The  Amex  has  comprehensive  surveillance 
sharing  agraements  with  all  of  the  exchanges  upon 
which  the  futures  contract*  overlying  CX)INt  trade 
and  is  able  to  obtain  m&rket  survei  llaoca 
information,  including  customer  identity 
information,  for  transactions  occurnug  on  NYMEX 
and  Comex.  Furthermore,  under  the  ISG 
information  sharing  agreement,  SFA  will  be  able  to 
provide,  on  request,  surveillance  infomation  with 
respect  to  trade*  effected  on  the  LME,  including 
client  identity  information.  Finally,  if  the 
compocitioi)  of  the  applicable  COINs  Index  changes 
or  if  a  different  market  i*  utilized  for  purposes  of 
calculating  the  value  of  the  designated  futures 
contracts,  the  Anjex  will  ensure  that  it  has  ente.-ed 
into  a  surveillaoce  sharing  agreeioent  with  respect 
to  the  new  relevant  market. 

•"  See  December  16  Letter. 

''As  discussed  above,  members  of  the  JPMO 
Policy  Committee  are  expressly  prohibited  from 
trading  COINs  and  from  communicating  any 
kaowiedge  coocaming  changes  in  the  value  of  the 
Indexes  to  any  other  person.  Amex  will  also  have 
surveillaoca  procaduras  in  place  to  pariodkally 
review  activity  in  th«  notasan^or  underlying 
Index  componants. 


that  a  purchaser  of  COINs  may  not  be 
able  to  receive  full  principal  cash 
payment  upon  maturity.  'To  some  extent 
this  credit  risk  is  minimized  by  the 
Exchange's  listing  guideUnes  requiring 
COINs  issuers  to  possess  at  least 
$100,000,000  in  assets  and  stockholders' 
equity  of  at  least  $10  milUon.  In  any 
event,  financial  information  regarding 
J.P.  Morgan  will  be  disclosed  or 
incorporated  in  the  pros{>ectus 
accompanying  the  offering  of  COINs. 

Finally,  the  Commission  notes  that 
the  approval  granted  herein  is  limited  to 
the  issuance  of  COINs  whose  value  is 
derived  from  the  JPMCI  or  JPMCIX,  as 
described  in  this  Order.  Accordingly, 
the  use  of  either  of  the  Indexes  as  an 
underlying  value  for  any  other 
derivative  product,  irrespective  of  the 
issuer,  raises  additional  legal  and/or 
regulatory  issues  which  would 
necessitate  a  rule  filing  pursuant  to  Rule 
19b-4. 

Based  on  the  above,  the  Commission 
finds  that  the  proposal  to  trade  COINs 
is  consistent  with  the  Act.  and,  in 
particular,  the  requirements  of  Section 
6(b)(5). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  ReguUtion,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  95-7447  Filed  3-24-95;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  FUil«  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Ctiar>ge  t>y  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Additional 
Expirations  for  the  Cash/Spot  German 
Mark  Foreign  Currency  Options  ("3D 
Options") 

March  21,1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  January  25,  1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Phlx.  On  February  24, 
1995,  the  Exchange  filed  Amendment 


No.  1  to  the  proposed  rule  change'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-ReguUtory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phb(,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Exchange 
Rule  1012(a)(ii)  to  permit  listing  German 
mark  cash/spot  foreign  currency  options 
("FCOs"),  commonly  referred  to  as  "3D 
Options,"  2  with  series  having  up  to  12 
months  to  expiration.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Phlx,  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Chng  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutoiy  Basis  for,  the  Proposed  Rule 
Change 

On  March  8,  1994,  the  Commission 
approved  the  listing  and  trading  of  3D 
Options.  3  These  FCOs  are  issued  by  The 
Options  Clearing  Corporation  and  are 
European-style.*  TTie  options  have  on  j- 
week  and  two-week  expirations  to 
provide  a  hedging  vehicle  for: 
sophisticated  retail  customers,  portfolio 
managers,  and  multi-national 
corporations  which  need  to  hedge  their 


i"  15  U.S.C  7as(bK2)  (leS2)■ 
"  17  CFR  §  200.30-3(a)(12)  (1994). 


■  In  Ameodment  So.  1.  the  Exchange  proposed  lo: 

(1)  .Amend  the  procedure  for  the  symbob  that  will 
be  used  for  the  proposed  longer  term  3D  Options; 

(2)  change  the  name  of  these  options  in  Phlx's  mie* 
from  "cash/spot"  to  "SD"  PCOs:  (3)  specify  the 
strike  price  intervals  applicable  to  the  loagar-termi 
3D  Optioos:  and  (4)  ckrif>'  that  the  propos&l  to 
permit  spread  margin  treatment  between  the  3D 
Options  and  the  regular  Deutsche  mark  PCO  vrill  be 
applicable  to  the  weekly,  consecutive  month,  and 
cycle  momh  series  3D  Options.  See  Letter  from 
Michele  Weisbaum,  Associate  General  Counsel, 
Phlx.  to  Brad  Ritter.  Senior  Counsel.  Office  of 
Market  Supervision.  Division  of  Market  Regulation. 
Commission,  dated  Fettruary  24.  1995 
("Ajnendment  No.  1"). 

'  "3D"  refers  to  dollar  denominated  delivery. 

>  See  Securities  Exchai^e  Act  Ralaase  No.  33732 
(March  8,  1994).  59  FR  12023  (March  15.  1994). 

<  A  Europaan-style  option  may  only  be  exercised 
during  a  specified  time  period  immedialeiv  prior  lo 
expiration  of  the  option. 
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short  term  foreign  currency  exposure; 
and  to  banks  which  need  tu  hedge  the 
risks  associated  with  trading  in  the 
forward  and  cash  markets.  The 
Exchange  represents  that  the  users  of  3D 
Options  have  particularly  liked  the  U.S. 
dollar  settlement  feature  because  they 
do  not  have  to  establish  foreign  bank 
credit  lines,  nor  do  they  have  to  worr>' 
about  the  potential  of  exchanging 
currency  due  to  exercises  and 
assignments.  The  Exchange  further 
represents  that  although  the  users  find 
3D  Options  beneficial  for  managing 
their  short  term  foreign  currency  risks, 
they  have  also  suggested  that  they 
would  like  to  use  a  U.S.  dollar  settled 
option  to  hedge  longer  term  risks.  The 
Phlx.  therefore,  proposes  to  add  longer 
term  expirations  to  the  3D  Option 
contract  in  order  to  address  these 
requests. 

The  Exchange  proposes  to  list  3D 
Options  with  expirations  corresponding 
to  the  consecutive  month  and  cycle 
month  series  for  regular  FCOs. 
Specifically.  3D  Options  will  be  listed 
on  the  March.  June.  September,  and 
December  cycle  with  two  near-term 
months.  The  expiration  date  will  be  the 
Monday  preceding  the  third  Wednesday 
of  each  month,  thus  creating  a  mid- 
month  U.S.  dollar  settled  FCO.  The  Fhlx 
proposes  to  amend  Phlx  Rule 
1012(a){ii)(B)  and  (C)  to  reflect  these 
additional  series  of  options.  The 
Exchange  will  not  list  3D  Options  with 
month-end  expirations  or  with  more 
than  12  months  to  expiration.'* 

The  Exchange  believes  that  3D 
Options  with  a  longer  term  to  expiration 
will  meet  the  needs  of  investment 
managers  who  are  seeking  to  protect 
portfolios  against  foreign  e.xchange 
fluctuations  but  who  do  not  wish  to 
receive  pr  deliver  the  underlying 
currency  to  achieve  that  goal.  Similarly, 
the  Exchange  believes  that  corporate 
treasurers  seieking  balance  sheet 
protection  would  also  prefer  paying  or 
receiving  U.S.  dollars  rather  than 
exchanging  German  marks.  Both  of 
these  potential  users  may  have  either 
short  or  long-term  concerns.  Finally, 
retail  traders  who  may  have  either  a 
short  or  long-term  market  perspective, 
will,  in  the  Exchange's  opinion,  find 
these  options  attractive  because  they 
will  not  have  to  establish  foreign  bank 
credit  lines  or  have  to  deal  with  the 
delivery  or  receipt  of  the  underlying 
foreign  currency  at  settlement. 


*Thc  Kxr  haiign  is  alsii  propdsing  to  dmend  Kuirs 
moo.  lOU'.  1014.  1057..ind  1069  tor  hnngp 
rpfprenfp>  in  i'.'S  rules  from  ca.th/.tpol  K;Os  to  3D 
FCOs.  as.  ihcsp  FCOs  .ire  more  conuiionly  referred 
to.  The  bxchim^c  is  also  proposing  non-substantive 
changes  to  Rule  1012  for  ease  of  redding.  .Sw 
Am>Mi(!mcnt  No.  1.  supm  no!e  I 


Currently,  the  weekly  3D  Options  are 
listed  with  the  symbol  XDA.  SDB.  XDC. 
XDD.  or  XDE  depending  on  whether 
thoy  will  expire  on  the  first,  second, 
third,  fourth,  or  fifth  Monday  of  the 
month,  respectively.  Because  the 
proposed  longer  term  3D  Options  will 
expire  on  the  Monday  before  the  third 
Wednesday  of  each  month,  they  will 
always  expire  on  either  the  second  or 
third  Monday  of  the  month. 
Accordingly,  the  longer-term  3D 
Options  will  be  listed  with  the  symbol 
Xt)B  or  XDC  and  will  carry  that  symbol 
until  expiration.*^ 

3D  Options  are  currently  listed  in 
one-half  point  strike  price  intervals.  The 
Exchange  proposes  that  the  proposed 
longer-term  3D  Options  listed  for  the 
three  near  term  months  will  also  be 
listed  in  one-half  point  strike  price 
intervals,  while  the  3D  Options  listed 
with  six.  nine,  or  twelve  months  to 
expiration  will  have  one  point  strike 
price  intervals.^ 

The  Exchange  intends  to  allow  spread 
margin  treatment  between  the  German 
mark  FCO  ("XDM')  and  the  3D  Options 
pursuant  to  Exchange  Rule  722(c)(2)(E). « 
This  provision  allows  for  short  calls  or 
puts  to  be  offset  against  long  calls  or 
puts  for  margin  purposes  if  the 
underlying  foreign  currency  and 
number  of  units  are  the  same,  provided 
that  the  "long"  position  expires  on  or 
after  the  date  of  the  "short"  position. 


'•  For  example,  a  March  199S  3D  Option  that 
would  expire  on  Monday  March  13.  would  be 
li.sted.  for  example,  as  an  XDB  March  62  call, 
whereas  the  April  1995  3D  Option  that  would 
expire  on  Tue.sday,  April  18  (Monday  being  an 
Exchange  holiday)  would  be  listed  as  an  XIX:  April 
62  call.  Sfe  Amendment  No.  1.  supra  note  1. 

'Id 

•Exchange  Rule  722(c)(2)(E)  provides:  •Where  a 
call  that  is  listed  or  traded  on  a  registered  national 
securities  exchange  or  association  is  carried  'short' 
for  a  customer's  account  and  the  account  is  'long' 
a  call  listed  or  traded  on  an  exchange  or  association, 
expiring  on  or  after  the  dale  of  the  'short'  call  and 
written  on  the  same  number  of  •    *    'units  of  the 
same  underlying  foreign  currency,  the  minimum 
margin  must  lie  maintained  in  respect  of  the  'short' 
position  shall  be  the  lesser  of  (i)  the  required 
amount  pursuant  to  subps.agraph  (B)(i)  or  (B)(ii)  of 
the  paragraph  (c)(2).  as  the  case  may  be.  or  (ii)  the 
amount,  if  any.  by  which  the  exercise  price  of  the 
'long'  i;all  excwds  the  exercise  price  of  the  'short' 
call." 

"Where  a  put  that  is  listed  or  traded  on  a 
registered  national  securities  exchange  or 
association  is  carried  'short'  for  a  customer's 
account  and  the  account  is  also  'long'  7put  listed 
or  traded  on  an  exchange  or  association  expiring  on 
or  after  the  expiration  date  of  the  short'  put  and 
written  on  the  same  number  of  *    *    'units  of  the 
same  underlying  foreign  currency  (in  the  case  of 
options  on  a  loreign  currency),  the  minimum 
margin  which  must  be  maintained  in  respect  of  the 
'short'  put  shall  be  the  lesser  of  (i)  the  margin 
required  pursuant  to  subparagraphs  (B)(i)  or  (B)(iil 
of  this  paragraph  (c)(2)  as  the  case  may  be.  or  (ii) 
the  amount,  if  any,  by  which  the  exercise  price  of 
the  "short"  put  exceeds  the  exercise  price  of  the 
"long"  put."" 


Even  though  3D  Options  are  settled  in 
U.S.  dollars  and  XDM  contracts  are 
settled  in  German  marks,  the  Exchange 
believes  that  it  should  be  permissible  for 
a  broker-dealer  to  extend  to  its 
customers  spread  margin  treatment  for  a 
position  consisting  of  a  3D  Option  offset 
against  an  XDM  under  the  existing 
Exchange  rules."  The  Exchange  believes 
that  this  type  of  spread  margin 
treatment  is  warranted  for  the  same 
economic  reasons  that  the  Exchange  has 
allowed  customers  to  spread  two  XDM 
positions  against  each  other.  In  both 
cases,  a  customer  is  hedging  an  option 
position  on  the  same  underlying 
currency — the  German  mark.  If  the 
market  value  of  the  underlying 
decreases,  the  customer  will  lose  money 
on  the  long  side  and  profit  on  the  short 
side  and.  conversely,  if  the  market  value 
of  the  underlying  increases,  the 
customer  will  profit  on  the  long  side 
and  lose  on  the  short  side.  The 
Exchange  feels  that  risk  reducing 
strategies  need  to  be  recognized  and 
spread  margin  treatment  permitted. 

The  Exchange  believes  that  the 
foregoing  rule  change  proposal  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and  with  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest 
by  providing  FCO  users  who  do  not 
necessarily  need  to  exchange  currency 
at  settlement  with  an  alternative  U.S. 
dollar  settled  FCO  with  corresponding 
expirations. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


■•This  proposal  will  apply  both  to  the  existing  3D 
Options  and  to  the  proposed  longer-term  3D 
Options  Spr  Amendment  No  1.  supra  note  1 


UMI 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will' 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
.submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed'with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wfithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-95-02  and  should  be 
submitted  by  April  17,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

MargarpI  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-7448  Filed  3-24-95;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Codification  of  Order 
Ticket  Marldng  Requirements 

.March  17. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  March  13, 1995. 


the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  projrased  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  consolidate  and 
codify  its  order  ticket  marking 
requirements  under  Floor  Procedure 
Advice  ("Advice")  F— 4.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Phlx  and  at  the 
Commission. 

II.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  list  the  order  ticket  marking 
requirements  in  a  single  advice  to 
facilitate  floor  compliance.  By  providing 
a  sort  of  checklist  of  required  marks  and 
by  placing  the  checklist  in  the  Floor 
Procedure  Advice  Handbook  for  ease  of 
reference,  the  Exchange  believes  that  it 
will  be  easier  for  trading  floor  personnel 
to  identify  and  verify  in  a  timely  fashion 
whether  an  order  ticket  has  t)een 
properly  marked. 

Currently,  Advice  F— 4  requires  order 
tickets  for  spreads,  straddles, 
combinations  and  synthetics  that 
receive  spread  priority  to  be  marked 
accordingly  (e.g.,  "sp."  "st,"  etc.).  This 
existing  requirements,  which  is  now 
proposed  to  be  labelled  as  paragraph  (a), 
contains  a  fine  schedule  for  violations, 
administered  pursuant  to  the 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan.' 


Proposed  paragraph  (b)  would  not 
contain  a  fine  schedule,  and  therefore, 
does  not  require  an  amendment  to  the 
Exchange's  muior  rule  plan.  Instead, 
failure  to  mark  the  order  ticket  is  a 
violation  of  the  rule  or  advice,  subject 
to  the  applicable  fine,  if  any.  requiring 
that  mark,  not  Advice  F-4(b).  For 
example,  failure  to  mark  "SS" 
respecting  a  trade  designated  as  "sold 
sale"  violates  Advice  F-3.  Proposed 
Advice  F-4(b)  does  not  in  and  of  itself 
impose  new  marking  requirements. 

In  recent  years,  several  new  order 
types  and  marking  requirements  have 
been  introduced  on  the  options  floors. 
For  example,  "BD"  for  purpose's  of  the 
Ten-up  Rule  and  'F"  respecting 
facilitation  orders  may  be  required  on 
order  tickets.  In  each  case,  the  Phlx 
believes  that  marking  the  floor  tuket 
correctly  is  instrumental  to  ensurini;  to 
proper  handling  of  the  order  in  the 
trading  crowd. 

The  Phlx  believes  the  propo.s«'(I  rule 
change  is  consistent  witli  Section  ()(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6fb)(5)  in 
particular  in  that  it  is  designed  to  ' 
prevent  fraudulent  and  manipulative 
acts  and  practices,  as  well  as  to  prote«  t 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatnry  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Etfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for  itr, 
review  at  least  five  days  prior  to  the 
filing  date;  and  (4)  does  not  become 
operative  for  30  days  from  March  13, 


»» 1 7  CFR  200.3O-3(aM  1 2)  ( 1 994 ). 


'  The  Phlx's  minor  rule  violation  enforcement 
and  reporting  plan  ("minor  rule  plan"),  codified  io 
Phlx  Rule  970,  contains  floor  procedure  adrices 


with  accompanying  Tint!  schedules.  Rule  lOd- 
1(c)(2)  authorizes  national  securities  exi  hangK^  tu 
adopt  minor  rule  violation  plans  for  summary 
discipline  and  abbreviated  reporting:  Rule  IWi- 
l(cKl)  requires  prompt  filing  with  the  Commission 
of  any  final  disciplinary  actions.  However,  minor 
rule  violations  not  exceeding  S2.S0O  are  deemed  nul 
final,  thereby  permitting  periodic,  as  opposed  to 
immediate,  reporting.  Violations  of  Advice  K-4  arr 
currently  subject  to  a  minor  rule  plan  citation  and 
fine. 
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1995.  the  rule  change  proposal  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(e)(6)  thereunder.  In  particular,  the 
Commission  believes  the  proposal 
would  qualify  as  a  "noncontroversial 
niing"  in  that  the  proposed  standards 
do  not  significantly  affect  the  protection 
of  investors  or  the  public  interest  and  do 
not  impose  any  significant  burden  on 
competition.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NVV.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
in.spection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-15 
and  should  be  submitted  by  April  17. 
1995. 

For  the  Commission,  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Df(>u  ty  Secretary. 

IFR  I)oc.  95-7395  Filed  3-24-95;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement: 
Water  Supply  Development  for  the 
Catoosa  Utility  District  and  Upper 
Cumt>erland  Plateau  Region  of  East 
Tennessee 

AGENCIES:  Rural  Utilities  Service  (RUS) 

and  the  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Extension  of  comment  period  on 

notice  of  intent  and  announcement  of 

public  scoping  meeting. 

summary:  RUS  and  TVA  published  a 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  on 
alternatives  for  water  supply 
development  for  the  Catoosa  Utility 
District  and  the  upper  Cumberland 
Plateau  region  of  East  Teruiessee  in  the 
Federal  Register  on  February  8.  1995. 
This  original  notice  stated  comments 
would  be  received  on  the  scope  of  the 
EIS  on  or  before  March  10.  1995.  RUS 
and  TVA  are  today  extending  that 
comment  period  until  June  5.  1995.  and 
announcing  the  location  of  a  public 
scoping  meeting. 

DATES:  Comments  on  the  scope  of  the 
EIS  must  be  received  on  or  before  June 
5.  1995.  A  public  scoping  meeting  will 
be  held  on  Tuesday,  April  4.  1995  at  6 
p.m.  Central  Standard  Time  at  Glenn 
Martin  Junior  High  School.  314  South 
Miller  Avenue.  Crossville.  Cumberland 
County.  Tennessee. 

ADDRESSES:  Comments  should  be  sent  to 
Dale  V.  Wilhelm.  NEPA  Liaison. 
Tennessee  Valley  Authority.  WT  8C. 
400  West  Summit  Hill  Drive,  Knoxville. 
Tennessee  37902 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  L'.  Davis.  Manager.  Water  Resource 
Projects.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Knox\ille 
Tennessee  37902.  phone  (615) 632- 
4678. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  (NOI)  to  prepare  an  EIS  on 
alternatives  for  establishing  a  water 
supply  for  the  Catoosa  Utility  District 
and  the  Upper  Cumberland  Plateau  area 
of  East  Tennessee  was  published  in  the 
Federal  Register  on  February  8.  1995. 
The  NUI  stated  that  comments  would  be 
received  until  March  10,  1995.  It  was 
not  possible  to  hold  a  public  meeting  on 
the  scope  of  the  EIS  during  that 
timeframe,  and  project  schedules  allows 
for  a  longer  public  scoping  period. 
Therefore,  RUS  and  TVA  are  extending 
the  EIS  scoping  period  until  June  5, 
1995.  to  allow  sufficient  time  to  hold 
the  public  meeting  and  allow  the 
interested  public  to  comment  on  the 
suggested  scope  of  the  EIS  alternatives 
and  important  issues. 


A  public  meeting  will  be  held  on 
Tuesday.  April  4.  1995,  at  6  p.m.  Central 
Standard  Time  at  Glenn  Martin  Junior 
High  School.  314  South  Miller  Avenue. 
Crossville.  Cumberland  County. 
Tennessee.  The  purpose  of  this  meeting 
will  be  to  gain  information  regarding  the 
scope  of  the  EIS  and  the  resources  that 
may  be  affected  by  any  proposed  water 
supply  activities.  Written  Comments  on 
these  issues  should  be  mailed  to  the 
address  noted  above.  Oral  and 
additional  written  comments  will  be 
received  at  the  public  meeting. 

Dated:  March  17. 1995. 
Kathryn  J.  Jackson, 
Senior  Vice  President.  Resource  Group, 
Tennessee  Valley  Authority. 
IFR  Doc.  95-7459  Filed  3-24-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CGD8-95-003I 

Eighth  Coast  Guard  District  Industry 
Day  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District,  is  sponsoring  a 
Marine  Safety  Industry  Day  to  discuss 
various  topics  of  interest  to  the  marine 
community.  The  meeting  will  be  open 
to  the  public. 

DATES:  The  meeting  will  be  held  on  May 
16,  1995,  from  8:30  a.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fairmont  Hotel.  123  Baronne  Street 
(at  University  Place).  New  Orleans.  LA. 
The  telephone  number  for  the  hotel  is 
(504) 529-7111. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  S.  P.  Glenn.  U.S.  Coast  Guard,  c/ 
o  Commander  (mep).  Eighth  Coast 
Guard  District.  Hale  Boggs  Federal 
Bldg..  Room  1341.  501  Magazine  Street. 
New  Orieans.  LA  70130-3396; 
telephone  number  (504)  589-6271;  fax 
number  (504)  589-4999 
SUPPLEMENTARY  INFORMATION:  The  past 
several  years,  the  marine  industry  has 
undergone  significant  change.  A  much 
more  competitive  marketplace,  an 
emphasis  on  quality,  regulatory 
initiatives  in  response  to  several  marine 
casualties,  and  significant  legislation, 
such  as  OPA  90.  have  influenced  and 
changed  the  way  virtually  ail  segments 
of  the  industry  currently  conduct 
business.  The  Coast  Guard  also  has 
taken  a  new  approach  as  a  regulatory 
agency  and  embarked  on  several  major 


initiatives  to  improve  quality  and 
customer  service. 

For  this  year's  industry  day,  we  plan 
to  present  a  series  of  speakers 
representing  all  segments  of  the 
industry  followed  by  paiiel  sessions  in 
the  afternoon.  These  presentations, 
among  other  topics,  will  include:  the 
President's  Regulatory  Reinvention 
Initiative,  New  Spill  Doctrine.  Offshore 
Issues,  ABS  Based  Alternative 
Compliance  Program,  Spill 
Management,  Maritime  Law  Issues, 
Licensing,  and  Commercial  Vessel 
Safety. 

The  agenda  is: 

May  16.  1995— Fainnont  Hotel 

8:30  a.m. — Registration 

9:30  ajD. — Welcome  and  Introductions 

Speaker  presentations  (plenary) 
12:00  a.m. — Luncheon  with  keynote 

speaker 
2:00  p.m. — ^Panel  sessions 
4:00  p.m. — Industry  Day  concludes 
Attendance  is  open  to  the  public. 
Preregistration  for  the  program  is 
required  to  assure  adequate  space.  The 
conference  and  luncheon  fee  will  be 
$30.00.  Contact  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  to  obtain  registration  forms  and 
luncheon  menu.  Reservations  must  be 
received  no  later  than  April  17. 1995. 

Dated:  March  8.  1995. 
R.C.  Nortii, 

Hear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

IFR  Doc.  9S-7371  Filed  3-24-95:  8.45  ami 
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[CGD8-95-004] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Houston/Galveston 

Navigation  Safety  Advisory  Committee 

(HOGANSAC)  will  meet  to  discuss 

waterway  improvements,  aids  to 

navigation,  electronic  chart  systems, 

and  various  other  na\'igation  safety 

matters  affecting  the  Hou&ton/Galveston 

area.  The  meeting  will  be  open  to  the 

public. 

DATES:  The  meeting  will  be  held  from  9 

a.m.  to  approximately  1  p.m.  on 

Thursday.  May  18, 1995. 

ADDRESSES:  The  meeting  will  be  held  in 

the  conference  room  of  the  Houston 

Pilots  Office.  8150  South  Loop  East. 

Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  D.  E.  Rowlett,  Recording  Secretary. 

Commander,  Eighth  Coast  Guard 


District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-6235. 
SUPPLEMENTARY  INF0RMATK3N:  Notice  of 

this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting. 

The  tentative  agenda  for  the  meeting 
will  consist  of  the  following  items: 

(1)  "Dead  zones"  in  the  Vessel  Traffic 
Service  Houston's  VHF-FM  radio 
coverage. 

(2)  Various  Coast  Guard  aids  to 
navigation  improvement  iratiatives  and 
waterway  analysis  studies. 

(3)  Updates  from  the  U.S.  Army  Ckjrps 
on  various  waterway  improvement 
projects. 

•  [4]  Discussion  on  deploj-ment  of 
NOAA  real-time  current  meters. 

(5)  Discussion  of  Electronic  Chart 
Display  and  Information  Systems. 

Dated:  March  8.  1995. 
R.C  North. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
IFR  Doc.  95-7372  Filed  3-24-95;  8:45  am) 
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[CGD  95-026] 

Navigation  Safety  Advisory  Council 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Navigation  Safety 
Advisory  Council  will  meet  at  the 
Thirteenth  Coast  Guard  District,  915 
2nd  Avenue,  WA  on  Friday,  April  21, 
1995,  and  at  the  Holiday  Inn  Crown 
Plaza.  1113  6th  Avenue,  Seatde.  WA  on 
.Saturday.  April  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Executive  EKrector, 
Navigation  Safety  Advisory  Council, 
U.S.  Coast  Guard  (G-NSR-3),  2100 
Second  Street,  SW,  Washington,  DC 
20593-0001.  Telephone  (202)  267-0415. 
SUPPLEMENTARY  tNFORMATKJN: 
Committees  will  meet  on  Friday.  April 
21  from  1  to  4  p.m.  and  on  Saturday, 
April  22  from  8:30  to  11:30  a.m. 
Committee  meetings  may  be  held  on 
Friday  evening  if  additional  time  is 
needed.  The  discussions  will  include 
the  following  topics; 

a.  Navigation  Rules 

1.  Rule  3 — Definition  of  "Vessel 
engaged  in  Fishing". 

2.  Rule  20 — Does  Rule  allow  for 
additional  apparatus  to  enhance  the 
required  lights? 


3.  Rule  18 — Responsibilities  of 
Vessels. 

b.  Human  Factors 

1.  Manning  Model  Task  Last. 

2.  Navigation  Safety  and 
Watchkeeping  Code. 

The  Council  will  convene  in  plenary 
session  on  Friday.  April  21  at  8  a.m.  to 
12  noon  and  reconvene  on  Saturday, 
April  22  at  1  to  4  p.m.  to  hear 
Committee  status  reprarts  and  any 
matters  properly  brought  tiefore  the 
Council. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  make  oral  statement;> 
should  notify  the  Executive  Director  no 
later  than  Wednesday,  April  19. 1995. 
Any  person  may  present  a  written 
statement  to  the  Council  at  any  time 
without  advance  notice. 

Dated:  March  16,  1995. 
G.A.  Penin^on, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services 
IFR  Doc.  95-7373  FUed  3-24-95;  8:45  ami 
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Federal  Railroad  Administration 

(FRA  Emergency  Order  No.  17,  Notice  No. 
3] 

Owners  of  Railroad  Tank  Cars; 
Moditication  of  Emergency  Order 
Requiring  Inspection  and  Repair  of 
Stub  Sill  Tank  Cars 

The  Federal  Railroad  Administration 
(FRA)  of  the  United  States  Department 
of  Transportation  finds  that  Emergpncy 
Order  No.  17.  Notice  No.  1  (57  FR 
41799;  September  11,  1992)  and  Notice 
No.  2  (58  FR  8647;  February  16.  1993) 
should  be  modified.  This  notice  will 
require  owners  of  stub  sill  tank  cars  to 
comply  with  the  Association  of 
American  Railroads'  O&M  Qrcular  No. 
1.  Supplement  No.  2  (CPC-1030)  Lssned 
on  August  10, 1994. 

Effective  Date:  This  amendment  is 
effective  March  27,  1995. 

For  Further  Information  Contact: 
Edward  W.  Pritchard,  Chief.  Hazardous 
Materials  Di\ision.  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  400  Seventh  Street. 
S.W.,  Washington.  DC.  20590,  (202) 
366-9252  or  Thomas  A.  Phemister,  Tria. 
Attorney.  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W..  Washington.  B.C. 
20590.  (202)  366-0635. 

Authority 

Authority  to  enforce  the  Federal 
railroad  safety  laws,  including  luws 
pertaining  to  the  transportation  of 
hazardous  materials  by  railroad,  has  . 


UMi 
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been  delegated  by  the  Secretary  of 
Transportation  to  the  Federal  Railroad 
Administrator.  49  CFR  1.49.  Railroads, 
shippers  of  hazardous  materials,  and 
owners  of  tank  cars  are  subject  to  FRA's 
safety  jurisdiction  under  the  Federal 
railroad  safety  laws.  49  U.S.C.  20101  et 
seq.,  and  the  Federal  hazardous 
materials  transportation  safety  laws,  49 
U.S.C.  5101  et  seq.  FRA  is  authorized  to 
issue  emergency  orders  where  an  unsafe 
condition  or  practice  creates  "an 
emergency  situation  involving  a  hazard 
of  death  or  personal  injury."  49  U.S.C. 
20104.  These  orders  may  immediately 
impose  "restrictions  and  prohibitions 
*   *   •  that  may  be  necessary  to  abate  the 
situation."  [Ibid.] 

Background 

On  September  3.  1992,  FRA  issued 
Emergency  Order  No.  17.  Notice  No.  1 
(57  FR  41799)  requiring  owners  of  stub 
sill  tank  cars  to  comply  with  the 
Association  of  American  Railroads 
(AAR)  Tank  Car  Stub  Sill  Inspection 
Program,  and  the  AAR  Tank  Cars  Stub 
Sill  Inspection  Procedure,  placed  in 
effect  in  the  AAR's  O&M  Circular  No.  1 . 
issued  to  members  and  private  car 
owners  on  July  17.  1992.  Under  E017 
and  the  O&M  circular,  owners  of  stub 
sill  tank  cars  must  inspect  them  and 
shall  not  return  them  to  service  until  all 
defects  have  been  repaired  and  the  cars 
are  in  full  compliance  with  Federal 
railroad  safety  regulations  and  the  AAR 
Tank  Car  Manual.  Inspection  priorities 
were  established  based  on 
characteristics  discovered  in  other 
inspections  and  based  on  accumulated 
mileage. 

FRA  received  numerous  questions 
regarding  the  implementation  of  EO  17. 
FRA  issued  EO  17.  Notice  No.  2.  on 
February  8. 1993.  responding  to  those 
questions  and  clarifying  its  enforcement 
policy  regarding  the  tank  car  stub  sill 
inspection  program.  FRA's  goal  was  to 
establish  understanding  and  to  facilitate 
compliance  early  in  the  program. 
Towards  the  end  of  the  first  year  of  the 
stub  sill  inspection  program.  FRA's 
monitoring  efforts  disclosed  some 
irregularities  in  inspection  data  and  a 
generalized  lack  of  standardized 
inspection  techniques  and  written 
procedures.  These  findings  sparked 
investigations  into  shops  performing  the 
required  inspections.  From  these 
investigations,  it  became  apparent  that 
the  AAR's  O&M  Circular  No.  1  needed 
to  be  revised  to  eliminate  these  early 
imperfections  in  the  stub  sill  program. 

FRA  believed  that  AAR  could  be 
instrumental  in  influencing  tank  car 
owners  to  develop  written  procedures 
for  inspections  and  could  also  provide 
assistance  if  necessary.  Accordingly,  on 


February  14,  1994,  FRA  wrote  AAR  and 
asked  that  certain  subgroups  of  tank  cars 
be  placed  into  an  18-month  priority 
inspection  program.  Further,  FRA 
requested  tank  car  manufacturers  and 
owners  to  develop  written  procedures 
for  each  design  of  stub  sill  tank  car  for 
distribution  to  repair  facilities 
performing  the  required  inspections. 
AAR  agreed  and  ordered  several 
subgroups  of  tank  cars  into  an  18-month 
priority  inspection  program.  In  addition. 
on  August  10.  1994,  AAR  issued  a 
supplement  to  its  original  O&M  Circular 
No.  1.  Supplement  No.  2  (to  O&M 
Circular  No.  1),  copy  attached  as 
Appendix  A,  requests  owners  to 
develop  written  procedures  that 
encompass:  (1)  Identifying  structurally 
significant  components  and  welds;  (2)  a 
means  of  access  to  these  components 
and  welds,  including  removal  of  the 
jacket,  insulation,  or  thermal  coating,  if 
required:  (3)  inspection  techniques  to 
ensure  the  detection  of  damage;  and  (4) 
proper  identification,  measurement,  and 
reporting  of  cracks  by  line  item  on  the 
required  inspection  report  form  (AAR 
Form  SS-2).  Supplement  No.  2  also 
requests  owners  to  forward  a  copy  of  the 
inspection  procedures  to  the  inspecting 
parties  and  to  AAR. 

This  notice  amends  Emergency  Order 
No.  17  by  incorporating  O&M  Circular 
No.  1.  Supplement  No.  2.  thus  making 
tank  car  owners  who  do  not  respond  to 
the  request  to  develop  design-specific 
inspection  procedures  liable  for  civil 
penalties.  This  notice  will  also  add  a 
requirement  that  copies  of  the  design*^ 
specific  inspection  procedures  must  be 
sent  to  FRA  as  well  as  to  AAR.  For  now. 
FR.\  will  not  review  and  approve  these 
procedures  but  will  use  the  copies  sent 
to  it  as  information  for  its  monitoring 
program.  Naturally.  FRA  reserves  the 
authority  to  review  and  approve  design- 
specific  inspection  procedures  if.  in  the 
judgment  of  the  agency,  experience  with 
their  implementation  warrants  such 
action. 

After  spot-checking  several  repair 
facilities.  FRA  has  discovered  that,  some 
7  months  after  AAR's  supplement  was 
issued,  shops  and  repair  facilities  still 
do  not  have  design-specific  procedures 
for  conducting  inspections  under  this 
emergency  order.  FRA  cannot  accept 
■this  lack  of  responsiveness  to  a  program 
vital  to  transportation  safety. 
Accordingly,  this  order  will  also  require 
car  owners  to  submit  to  AAR  and  to 
FRA  their  design-specific  procedures 
within  60  days  of  the  date  of  this  order 
and  will  prohibit,  as  of  the  first 
anniversary-  of  the  AAR's  Supplement 
No.  2  (August  10.  1995),  any  person 
from  performing  further  inspections 
pursuant  to  this  Emergency  Order 


unless  the  owner  has  supplied  the 
parties  performing  the  inspection  with 
an  inspection  procedure  applicable  to 
that  specific  design  type. 

FRA  is  aware  of  some  concern  wnthin 
the  community  of  tank  car  owners  that 
O&M  Circular  Letter  No.  1 ,  Supplement 
No.  2  could  be  read  to  require  duplicate, 
and  potentially  contradictory,  effort  by 
owners  to  develop  inspection  plans  and 
procedures.  FRA  does  not  find  anything 
in  AAR's  Supplement  to  justify  this 
concern.  On  the  contrary,  FRA 
encourages  owners  of  stub  sill  tank  cars 
to  cooperate  with  each  other,  share 
information  about  the  designs  and  the 
inspection  techniques  necessar\'  for 
each,  and  develop  inspection 
procedures  based  on  the  broadest 
spectrum  of  knowledge  possible  for 
each  unique  stub  sill  design.  As 
outlined  in  FRA's  February  1994  letter 
to  AAR,  the  agency  agrees  that  the 
uTitten  procedures  should  include  the 
following  elements: 

•  Identification  of  structurally 
significant  components  and  welds; 

•  Access  means  to  these  components 
and  welds,  including  removal  of  jacket, 
insulation,  or  thermal  coating,  if 
required; 

•  Inspection  techniques  to  use  to 
ensure  the  detection  of  damage;  and. 

•  Proper  identification,  measurement 
and  reporting  of  cracks  by  line  item  on 
AAR  Form  SS-2. 

This  notice  makes  no  substantive 
changes  in  the  manner  of  obtaining 
relief  from  Emergency  Order  No.  17  or 
in  the  penalties  for  violating  it. 

Finding  and  Order 

I  find  that  the  unsafe  conditions 
causing  an  emergency  situation 
involving  a  hazard  of  death  or  personal 
injury  that  led  to  the  issuance  of 
Emergency  Order  No.  17  still  exist  and. 
accordingly,  pursuant  to  the  authority  in 
49  U.S.C.  20104.  delegated  to  me  by  the 
Secretary  of  Transportation  (49  CFR 
1.49).  it  is  ordered: 

1.  That,  in  addition  to  the 
requirements  of  Emergency  Order  No. 
17.  Notice  No.  1.  owners  of  stub  sill  tank 
cars  shall  also  comply  with  the  AAR 
Tank  Car  Stub  Sill  Inspection  Program 
placed  in  effect  in  the  Association  of 
American  Railroads'  O&M  Circular  No. 
1.  Supplement  No.  2,  issued  to  members 
and  private  car  owners  on  August  10, 
1994.  a  copy  of  which  is  attached  hereto 
as  Appendix  A  and  incorporated  herein 
by  reference; 

2.  That,  in  addition  to  furnishing 
copies  of  the  procedures  to  AAR  and  to 
the  inspecting  parties,  as  required  by 
Circular  No.  1,  Supplement  No.  2. 
owners  are  required,  within  60  days  of 
the  date  this  Notice  was  issued,  to 


furnish  a  copy  of  the  procedures  to  FRA 
by  sending  it  to  the  FRA  Office  of  Safety 
Enforcement,  Hazardous  Materials 
Division,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590; 

3.  That  each  owner  of  stub  sill  lank 
cars  is  responsible  for  distribution  of  the 
procedures  to  the  parties  performing  the 
inspections  and  ensiu-ing  that  the 
inspecting  parties  understand  and 
follow  the  written  procedures;  and 

4.  That,  effective  August  10,  1995.  no 
person  may  inspect  a  tank  car  pursuant 
to  this  Emergency  Order  unless  the 
owner  has  supplied  the  inspection  point 
Hilh  an  inspection  procedure  applicable 
to  that  specific  design  type. 
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Relief 

Tank  car  owners  may  obtain  relief 
from  this  Emergency  Order  by 
inspecting  the  affected  cars  as  required 
and  repairing  them  as  necessary- 
Penalties 

Any  violation  of  this  order  shall 
subject  the  person  committing  the 
violations  to  a  civil  penalty  of  up  to 
$20,000.  49  U.S.C.  21301.  FRA  may. 
through  the  Attorney  General,  also  seek 
injunctive  relief  to  enforce  this  order.  49 
U.S.C.  20112. 

Notice  to  Affected  Persons 

This  Notice  No.  3  will  be  published 
in  the  Federal  Register  and  will  be  sent 
by  mail  or  facsimile  to  the  Association 
of  American  Railroads.  The  American 
Short  Line  Railroad  Association,  the 
Regional  Railroads  of  America,  the 
Railway  Progress  Institute,  all  members 
of  the  AAR  Tank  Car  Committee,  the 
Chemical  Manufacturers  Association, 
£md  the  American  Petroleum  Institute. 
These  organizations  are  encouraged  to 
make  wide  distribution  of  this 
modification  of  Emergency  Order  No.  17 
within  their  membership  and  to  other 
known  interested  parties. 

Issued  in  Washington,  D.C.  on  March  20, 
1995. 

Donald  .M.  ItzkofT. 

Di-puty  Administmtor. 

Appendix  A — Association  of  American 
Railroads'  O&M  Qrcular  No.  1, 
Supplement  No.  2 

The  text  of  the  Association  of 
American  Railroads'  O&M  Circular  No. 
1,  Supplement  No.  2  (CPC-1030),  as 
issued  on  August  10, 1994,  over  the 
signature  of  Mr.  J.J.  Robinson,  Senior 
Assistant  Vice  President,  Operations 
and  Maintenance  Department,  Casualty 
Prevention  Division  is  as  follows: 


AAR  O&M  Circular  No.  1;  Suppleraent 
No.  2  Tank  Car  Stub  Sill  Inspection 
Program 

1.  Audits  of  the  inspections  being 
performed  at  several  tank  car  facilities 
have  revealed  the  need  for  each  tank  car 
owner  to  develop  written  inspection 
procedures  for  each  unique  stub  sill 
design  represented  in  his  or  her  fleet,  to 
distribute  the  procedures  to  the  parties 
performing  the  inspections,  and  to 
ensure  that  the  inspecting  parties  fully 
understand  and  consistently  follow  the 
written  procedures.  These  written 
procedures  should  include  the 
following  elements: 

•  Identification  of  structurally 
significant  components  and  welds; 

•  Access  means  to  these  components 
and  welds,  including  removal  of  jacket, 
insulation  or  thermal  coating,  if 
required; 

•  Inspection  techniques  to  use  to 
ensure  the  detection  of  damage;  and, 

•  Proper  identification,  measurement 
and  reporting  of  cracks  by  line  item  on 
AAR  Form  SS-2. 

In  order  to  ensure  the  quality  of  the 
data  and  consistency  of  the  inspection 
results,  owmers  are  requested  to  develop 
these  procedures  and  to  forward  them  to 
the  inspecting  parties  as  soon  as 
possible.  A  copy  of  the  procedures 
should  also  be  filed  with  AAR,  to  the 
attention  of  the  Manager  -  Freight  & 
Tank  Car  Design;  50  F  Street  N\V; 
Washington,  DC  20001.  Owners  should 
contact  the  builders  for  assistance  in  the 
development  of  these  procedures. 

2.  The  SILSPEC  software  used  to 
report  ♦he  results  of  stub  sill  inspections 
has  been  updated  to  include  a  more 
comprehensive  "look-up"  of  builders 
and  stub  sill  design  styles.  A  paper  copy 
of  the  look-up  table  and  the  referenced 
Figures  is  enclosed,  as  is  a  table  of  Stub 
Sill  Design  Style  Templates,  which 
defines  weld  locations  that  must  and 
must  not  be  reported  for  eu<;h  design.  If 
there  is  a  need  to  report  cars  built  to  any 
of  the  designs  that  have  been  added  to 
the  table,  a  copy  of  the  updated  software 
may  be  obtained  from  Paul  Kinnecom  at 
202/639-2147  (FAX  202/639-2930). 

(Note:  Because  the  AAR's  O&M  Circular 
No.  1.  Supplement  No.  2  has  been  sent  to  all 
AAR  members  and  to  private  car  owners. 
FRA  is  not  reproducing  the  inspection 
program  s  table  and  figures  in  the  Federal 
Register.) 

(FR  Dor  95-7416  Filed  3-24-95;  8:45  aroj 
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Maritime  Administration 

[Docket  S-919) 

Lykes  Bros.  Steamship  Co.,  Ync.-, 
Application  for  a  Waiver  of  Section 
804(a)  of  the  IKIerchant  Utertne  Act, 
1936,  as  amended,  to  pem>it  Foreign- 
Flag  Reciprocal  Space  Charter,  Sailing, 
and  Cooperative  Woridng  Agreement 

Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes),  by  application  dated  March  16, 
1995,  requests  waiver  of  the  provisions 
of  section  804  of  the  Merchant  Marine 
Act,  1936.  as  amended,  through  the 
expiration  of  its  operating-differential 
subsidy  contract,  December  31, 1997.  to 
permit  a  reciprocal  space  charter, 
sailing,  and  cooperative  working 
agreement  with  Evergreen  Marine 
Corporation  (Evergreen)  in  the  U.S. 
foreign  commerce. 

The  agreement,  according  to  Lykes, 
covers  the  trade  between  the  U.S.  gulf 
and  east  and  west  coasts  on  the  one 
hand  and  North  Europe  on  the  other. 
The  typical  itinerary  for  Lykes"  U.S.-gulf 
and  east  coast/North  Europe  vessel  is 
Galveston.  New  Orleans,  Miami, 
Charleston.  Norfolk.  New  York,  Boston, 
Antwerp.  Bremerhaven,  Felixstowe, 
LeHavre  and  Boston.  The  Evergreen 
service  covered  by  this  Agreement  will 
be  provided  by  the  vessels  dedicated  to 
its  round-the-world  service.  Evergreen's 
westbound  trans- Atlantic  service 
typically  calls  Hamburg,  Thamesport, 
Rotterdam,  Antwerp,  LeHavre,  New 
York,  Norfolk,  Charleston,  and  Long 
Beach  before  proceeding  west  across  the 
Pacific.  The  ordinary  eastbound  trans- 
AUantic  itinerarj  for  Evergreen  is  Long 
Beach,  Charleston,  Baltimc.re,  New 
York,  LeHavre,  Antwerp.  Thamesport, 
and  Hamburg. 

Lykes  notes  that  contingent  on  the 
Maritime  Administration's  approval  and 
expiration  of  the  Federal  Maritime 
Commission's  review  period,  Lykes  has 
entered  into  an  agreement  with 
Evergreen  for  a  reciprocal  space  charter, 
coordination  of  sailings,  and 
cooperative  working  arrangement  in 
these  services.  Under  the  agreement,  the 
companies  will  negotiate  and  agree 
upon  reciprocal  space  charters  on  their 
respective  vessels  in  the  trade  and  upon 
sailings  coordination  as  appropriate. 
Lykes  points  out  that  the  agreement  is 
intendc>d  to  permit  Lykes  to  achieve 
better  utilization  of  the  vesseis 
committed  to  North  Atlantic  ser\  ices  by 
establishing  a  course  of  slot  chartering 
business  with  Evergreen.  Through  the 
use  of  slots  on  Evergreen's  ves.sels  the 
agreement  will  enable  Lykes  to  offer 
shippers  broader,  more  responsive 
service  without  any  additional  capital 
outlay.  The  opportunity  to  rationalize 
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schedules.  Lykes  contends,  will  permit 
operational  savings  to  t>e  realized  and 
lend  flexibility  to  Lykes'  itineraries. 

Lykes  states  that  addition  of  vessels  to 
the  services  of  Lykes  or  Evergreen 
beyond  those  currently  operated  or 
under  contract  for  construction  for  this 
trade  is  not  contemplated.  Accordingly. 
Lykes  concludes,  the  agreement  will 
have  no  substantial  impact  on  U.S.-flag 
carriers  in  the  North  Atlantic  trade.  This 
application  may  be  inspected  in  the 
Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration.  Room  7210.  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on  April 
10.  1993.^This  notice  is  published  as  a 
matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)). 

By  Order  of  the  Maritime  Administrator 

Dated:  March  22. 1995. 
loel  C  Richard. 
Secretary. 
(FR  Doc.  95-7427  Filed  3-24-95;  8:45  am) 
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FEDERAL  RAILROAD 
ADMINISTRATION 

National  High-Speed  Ground 
Transportation;  Policy  Outreach 
Meetings 

AGENCY:  Federal  Railroad 

.'\dministration.  Office  of  Railroad 

Development. 

ACTtON:  Notice  of  Public  Meetings. 

SUMMARY:  The  Federal  Railroad 
Administration  (FR.\)  will  hold  regional 
public  outreach  meetings  around  the 
United  States  to  invite  public  input  for 
developing  the  National  High  Speed 
Ground  Transportation  (HSGT)  Policy, 
as  mandated  by  the  Inlermodal  Surface 
Transportation  Efficiency  Act.  The 
public  is  invited  to  attend  and/or  submit 
written  comments. 

DATES:  Written  comments  are  invited  at 
any  time  until  May  30,  1995.  Comments 


should  be  submitted  by  mail  to  the 
address  below  and  will  be  accepted  in 
person  at  each  meeting.  Comments 
received  by  April  7, 1995  will  be 
considered  in  setting  the  agenda  for  the 
outreach  meetings. 

The  sessions  will  take  place  as 
follows: 

Z>otes  April  20.  1995. 

Place:  Knickerbocker  Hotel,  Grand 
Ballroom.  163  E.  Walton  Place,  Chicago. 
Illinois  60611.  (312)  751-fllOO. 

Time:  5  p.m.  to  7:30  p.m. 

Local  Contact:  Merrill  Travis.  IDOT.  (217) 
782-2835. 

Date:  May  2,  1995. 

Place:  Shaker  Ridge  Club.  802  Albany 
Shaker  Road.  Ixiudonville.  New  York  12211. 
(518)  869-0246. 

Time:  1  p.m.  to  4  p.m. 

Local  Contact:  Don  Baker.  New  York  DOT. 
(518)457-5521. 

Date:  May  4. 1995. 

Place:  Virginia  DOT,  Main  Auditorium. 
1221  East  Broad  Street,  Richmond.  Virginia 
23219. 

Time:  5  p.m.  to  7:30  p.m. 

Local  Contact:  Leo  Bevon,  Virginia  DOT. 
(804)  786-8410. 

Dote:  May  15.  1995 

Place:  BPA  Federal  Office  Building. 
Auditorium.  911  N.E.  1 1th  Avenue  (at 
HoUaday  St.)  (Auditorium  entrance  on  9th  St. 
side).  Portland.  Oregon  97232.  (503)  326- 
2107 

Time:  530  p  m.  to  8  p.m. 

Local  Contact:  Donald  Forbes.  Oregon 
DOT.  (503)  378-3373. 

Dote  May  17.  1995 

P/oce:  Grand  Hall.  1215  J  Street. 
Sacramento.  California  95814. 

Time:  5  p.m.  to  7:30  p.m. 

Local  Contact:  Steve  Zimrick,  California 
DOT,  (916)  227-9409. 

Date:  May  25,  1995 

Place:  Marriott  Hotel,  7499  Augusta 
National  Drive.  Orlando,  Florida  32822,  (407) 
851-9000. 

Time:  5  p.m.  to  7:30  p.m. 

Local  Contact:  Charlie  Smith.  Florida  DOT. 
(904)487-4261. 

Registration:  Attendees  are  asked  to  arrive 
30  minutes  prior  to  the  beginning  of  the 
meeting  for  registration. 

In  addition  to  the  above  sessions, 
there  will  be  a  special  session  in  Boston. 
Massachusetts,  during  the  annual 
convention  of  the  High  Speed  Rail/ 
Maglev  Association.  This  is  scheduled 
for  Monday.  May  8  from  5:00  to  6:30  PM 
at  the  Westin  Hotel,  Copley  Place, 
Boston,  MA.  The  public  is  also  invited 
to  this  special  session. 

The  addresses  of  the  various  sessions 
are  above. 

Background 

These  meetings  will  comprise  a  key 
part  of  the  Department  of 
Transportation's  overall  efforts  to 
develop  policy  in  suppprt  of  the 


implementation  of  high-speed  ground 
transportation  as  an  element  of  an 
intermodal  transportation  system.  The 
Department  is  currently  working  to  lay 
the  groundwork  for  the  implementation 
of  HSGT  through  state  and  local 
planning  and  investment  and  through  a 
federal  partnership  for  technology 
development. 

The  development  of  a  HSGT  policy  is 
particularly  relevant  at  this  time 
because  of  the  Secretary's  proposal  to 
consolidate  Current  transportation 
funding  programs  and  increase 
significantly  the  flexibility  available  to 
State  and  local  governments  to  finance 
different  types  of  projects  with  a  unified 
allocation  of  funds.  In  addition,  the 
Secretary  has  proposed  developing  State 
Infrastructure  Banks,  capitalized  in  part 
with  Federal  seed  money,  to  leverage 
further  investment  from  private  capital 
and  other  sources.  He  has  also  proposed 
that  some  discretionary  funding  would 
be  available  for  investments  of  regional 
or  national  significance.  How  HSGT 
investment  would  be  treated  in  this 
context  is  a  topic  of  special  importance 
for  HSGT  policy. 

The  HSGT  policy  development  will 
also  consider  ongoing  changes  at 
Amtrak.  Since  the  future  of  HSGT, 
particularly  options  to  operate  at  up  to 
150  m.p.h.  on  existing  rights-of-way 
(Accelerail),  is  linked  to  the  future  of 
conventional  Amtrjik  service  in  corridor 
markets,  the  recently  announced 
restructuring  of  Amtrak  presents  new 
challenges  as  well  as  new  opportunities, 
for  state  participation.  In  particular,  that 
restructuring  is  designed  to  reduce 
Amtrak's  cost  structure  by  delivering 
service  more  efficiently  and  to  improve 
customer  service,  and  hence  increase 
revenues,  by  reorganizing  the 
corporation  and  empowering  employees 
and  managers.  These  changes  should 
position  Amtrak  as  a  competitive 
organization  to  defiver  HSGT  services 
sponsored  by  State  governments. 

The  HSGT  policy  development  will 
consider  ongoing  technology 
development  and  corridor  planning  by 
states  and  their  partners.  These 
activities  are  currently  authorized  by  the 
Swif^  Rail  Development  Act  of  1994. 
The  Swift  Act,  which  was  signed  into 
law  by  the  President  in  November  1994. 
authorizes  matching  grants  up  to  a  total 
of  $184  million  over  three  years,  to 
assist  HSGT  technology  development, 
including  projects  such  as  positive  train 
control,  non-electric  high-speed 
locomotive  development,  and  corridor 
planning,  including  engineering  plans, 
commercial  feasibility  and 
environmental  impact  studies,  and  the 
acquisition  of  right-of-way  for  upgrading 
to  HSGT.  In  FT  1995.  $25  million 
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dollars  was  approphatad  for  the  Next 
Generation  High  Speed  Rail  Program 
which  included  five  miliion  for  corridor 
planning.  For  FY  1996,  *e 
Administration  requested  $68  million 
for  the  Next  Gerwrstkm  High  Spe«d  Rail 
Program  and  the  Hi^  Speed  Ground 
Transportatttm  Researti  and 
Development. 

Finally,  the  HSGT  policy 
development  will  consider  the  results  of 
a  study  of  the  potential  performanoe  and 
commercial  feasibility  of  HSGT.  The 
Tieport,  to  be  transmitted  to  Congress  in 
1995,  will  identify  types  of  HSGT 
systems  that  would  be  most  beneficial 
in  various  marl^ets.  ft  will  alss  identify 
the  challenges  that  will  need  to  be 
addressed  in  order  to  implement  HSGT 
intheU.S, 

Both  the  High  Sp>eed  Ground 
Transportatian  CcM&mercial  Feasibility 
Study  Report  to  Congress  (RepcHtJ  and 
the  National  HSGT  Pobcy  are  nquired 
by  Section  1036  of  the  Intermodal 
Suriace  Transportation  EfBciency  Act 
(ISTEA)  [49  U^Xl  309(d)  and  <eH. 

The  Report  will  examine  several 
illustrative  ccnridors  to  obtain  an 
understanding  of  the  potential  for  HSGT 
around  the  nation.  It  will  consider 
several  types  of  HSGT  tschnology 
systems,  including  Aooelerail;  new  high 
speed  rail  (new,  electric,  dedicated 
high-speed  only  rail  lines,  200  miles  per 
hour);  and  Maglev  (magnetic  levitation 
vehicles  on  new  lines,  300  mph).  The 
Report  is  not  a  replacement  for  the  mare 
detailed  analyses  of  individual  corridors 
by  state  and  local  govemowntts.  ft  will, 
rather,  be  an  assessment  of  HSGT 
potential  in  the  U.S.  as  a  whole,  to  guide 
national  policy  makers  in  HSGT-rrfated 
decisions. 

Section  1036  cells  for  the  P»hcy  to 
include  "provisions  to  promote  the 
design,  conetniction,  and  operation  of 
high-speed  ground  transportation 
systems  in  the  Uiuled  Slates." 

The  public  will  be  invited  to 
participate  fully  in  discussions  at  these 
regional  outreach  meetings.  The  public 
is  also  invited  to  ttubmit  written 
comments  on  any  sub)ect  relevant  to  the 
Policy  before,  after,  or  during  the 
meetii^gs,  but  public  input  on  certain 
questions  is  of  special  interest  to  FRA.. 
The  principal  questions  are  listed 
below,  and  FHA  enootiniges  d»e  public 
to  commcmt  on  these  questions  oa  4ite 
basis  of  each  r^on 'specific 
experience  with  txaispartaticMi  and 
HSGT  issues. 

Among  the  topics  to  be  considered  in 
the  Policy,  and  at  the  regional  outreach 
meetings,  are: 


(1)  The  Role  of  HSGT  in  the  National 
Tracsportation  Sjrstem 

CommeDters  an  this  tofMC  are  invited 
to  consider 

(a)  Can  HSGT  fill  traBsportabaa  needs 
in  a  cost  efiective  manner  not  net  by 
your  region's  current  transportatiao 
syAem? 

(b)  What  HSGT  techitologies  art-  being 
considered,  ibr  what  kinds  of  markets 
[short-term  and  long-term]  in  your 
region? 

(c)  How  extensi^w  a  system  makes 
good  economic  or  financial  eerrae  in 
your  region? 

(d)  How  would  your  regional  HSGT 
system  be  connected  to  the  pest  of  the 
transportation  system? 

(2)  f^anning  for  HSGT 

Commenters  on  this  topic  are  invited 
to  consider. 

ltd  fe  ymir  region  nsing  existing 
convBntioiral  rail  service  to  prepare  a 
nrarket  for  HSGT?  How? 

(b)  Does  the  presence  of  t»nventionaI 
rail  service,  inchiding  commuter  rail, 
offer  benefits  to  the  regional  HSGT 
system? 

(c)  To  what  extent  ar»d  bow  are 
corrtdors  suitable  for  future  H^T  being 
preserved  in  your  regioa? 

(d)  To  what  extent  is  there  planning 
for  joint  public  use  transportation 
corridors  in  the  region  (e.g..  highway 
and  H%T)?  What  are  the  obstacles  and 
potential  solutions? 

(e)  How  will  intermodal  connections, 
such  as  transit  Unes  to  existing  stations 
and  right-of-way  acquisitions  near 
airports  be  planned  for  yoiu'  HSGT 
system? 

(f)  What  fiactors  are  key  to  the 
planning  and  implementation  of 
interstate  HSGT  projects? 

(g)  What  should  be  the  roles  of  the 
Federal,  state,  and  local  governments. 
Metropolitan  Planning  O^anizations. 
and  the  private  sector  in  HSCH" 
planning,  construction,  and  operation  in 
this  rc^gion? 

t3)  Funding  HSGT 

Commenters  on  this  topic  are  invited 
to  consider 

(a)  What  non-Federal  funds  tlocal, 
State,  private)  are  being  used  and 
considered  for  implementation  in  your 
region? 

(b)  What  other  sources  of  non-Federal 
funds  {cmrent  or  futme)  would  you 
recommend  to  support  HSGT  for  your 
region?  ti  e.,  fuel  tax,  user  fees,  state/ 
local  government  grants  or  loans,  impact 
fees,  private  efforts  and  debl.) 

(c)  Federal  law  cxnrently  allovrs  the 
issuance  of  tax-^«e  bonds  to  fjoanoe 
HSGT  projects  for  150  miles  per  hour 
operation  and  above.  If  this  were  to 


include  HSGT  projects  below  150 
m.p.h.,  wtould  this  type  of  financing  be 
utilized  for  HSGT  in  this  region? 

(dj  What  are  the  obstacles  or 
impediments  to  the  funding  of  HSGT 
projects  under  the  current  ISTTIA 
legislation? 

(e)  How  extensively  would  the 
Secretary's  proposed  unified  allocation 
of  funds  for  transportatioD  investment 
be  used  for  HSGT  in  your  state  or 
r^on? 

(f)  How  could  the  Secretary's 
proposed  program  provide  additional 
leverage  for  private  capital  to  participate 
in  funding  HSGT  projects? 

(gl  How  could  the  new  ptogiam 
structure  be  used  most  effectively  to 
foster  the  kind  of  HSGT  investment 
envisioned  in  yotir  region? 

(4)  Implementing  HSGT 

Commenters  on  this  tofiicae  invited 
to  consider: 

(a)  How  should  the  issue  of  liability 
for  host  nriirowds  be  daak  with?  Should 
insurance  be  purchased  for  HSGT 
operations?  Should  total  habiUt>  or 
ptmitive  damages  be  capped  by  statute? 
Should  this  be  accomplished  at  tin 
Federal  or  State  level? 

(b)  Does  the  mechanism  now 
embodied  in  Section  403fb^  of  the  Rail 
Passenger  Service  Ad  tState-assisted 
service)  provide  an  appropriate  way  to 
upgrade  current  canidar  aervioes  to 
higher  speeds? 

(c)  What  should  be  the  role  of  Amtrak 
in  HSGT?  Should  State  HSGT  sponsors 
have  the  option  of  (jioosing  another 
provider  of  the  service  and,  if  so,  ^ould 
the  other  provider  have  Ab  same  rights 
vis-a-^^s  die  owning  ratlrrjad  that 
Amtrak  now  has? 

(d)  Are  special  arrangements  needed 
with  the  private  railroeds  to  insure  fte 
future  availabihty  of  excess  rights-of- 
way  and  capacity  for  HSGT  in  this 
region? 

(e)  What  sorts  of  labor  issues  are 
raised  by  HSGT  jHrrjects,  and  do  Fedend 
laws  related  to  rail  labor  need  to  be 
changed  for  HSGT  sei  vice? 

(f)  Whn\  ri^pes  of  new  tedmologies  are 
import^iTTt  to  the  development  of  HSGT 
in  this  region? 

(g)  What  shoaM  be  the  natvre  of 
FwdfTHl  HSGT  tecimokjgy  develupweut 
and  demonstration  activities?  WImI 
should  be  the  Staie  ccie  in  tius  region? 

(h)  What  other  actions  should  be 
taken  to  promote  a  U.S.  HSGT  industry? 
The  possibilities  include  defense 
conversion  projects.  Buy  Anterican 
requirements,  and  tax  policies 

n)  How  should  policies  to  promote  a 
U.S.  HSGT  mdustry  be  gauged  against 
the  efficiency  of  using  cuamitly 
available  forei^  terhnolqgiws'^ 
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(j)  What  specific  constitutional  or 
other  legal  provisions  in  your  state 
curranLly  adversely  affect 
implementation  of  HSGT?  What  changes 
would  you  suggest  to  overcome  these 
barriers? 

FRA  invites  respondents  who  plan  to 
attend  outreach  sessions  to  send 
preliminary  comments  in  advance  of  the 
session,  identifying  which  session  they 
plan  to  attend.  Additional  comments 
from  participants  following  the  sessions 
will  also  be  welcome. 

For  further  information  contact;  John 
F.  Cikota.  (202)  366-9332 

Issued  in  Washington.  D.C.  on  March  21. 
1995 

Jolene  M.  MoUtoris, 
Administrator,  Federal  Railroad 
Administration. 
IFR  Doc  95-7509  Fil»d  3-24-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  (or 
Review 

March  17.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Request:  In  order  to  conduct 
the  satisfaction  survey  described  below 
between  April-June  1995.  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approval  this 
information  collection  by  March  31. 
1995.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below.  All 
comments  must  be  received  by  close  of 
business  March  27.  1995. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349 
Form  Number:  None 
Type  of  Review:  Revision 
Title:  1995  Telephone  Routing 

Interactive  System  Voice  Balance  Due 

Telephone  Application  Customer 

Satisfaction  Survey 
Description:  The  Internal  Revenue 

Service  has  developed  the  Voice 


Balance  Due  automated  telephone 
application  which  allows  IRS  callers 
to  request  a  payment  extension  or 
establish  a  monthly  payment  plan  to 
satisfy  an  outstanding  balance  due 
interactively,  without  assistor 
involvement 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  700 

Estimated  Burden  Hours  Per 
Respondent: 
Automated  Customer  Satisfaction 

Survey — 2  minutes 
Manual  Customer  Satisfaction 
Survey — 5  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  83 
hours 

Clearance  Officer:  Garrick  Shear.  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 

(PR  Doc.  95-7390  Filed  3-24-95;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  17.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirenient(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-5 1 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  21 10. 1 425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Request:  In  order  to  conduct 
the  satisfaction  survey  described  below 
between  April-May  1995.  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approval  this 
information  collection  by  March  31. 
1995.  To  obtain  a  copy  of  this  survey. 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below.  All 
comments  must  be  received  by  close  of 
business  March  27, 1995. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349 
Form  Number:  None 


Type  of  Review:  Revision 
Title:  1995  Telephone  Routing 
Interactive  System  Location 
Telephone  Application  Pilot  Test 

Description:  The  Internal  Revenue 
Service  has  developed  the  automated 
Location  Telephone  Application 
which  provides  IRS  callers  with  the 
addresses  and  hours  of  operation  of 
the  IRS  offices  offering  taxpayer 
assistance  interactively,  without 
assistor  involvement 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
2.250 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  113 
hours 

Clearance  Officer:  Garrick  Shear.  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571.  1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 

IFR  Doc  95-7391  Filed  3-24-95;  8:45  am) 

BILUNQ  CODE  4CW-01-M 


Federal  Law  Enforcement  Training 
Center 

Notice  of  Meeting 

agency:  Advisory  Committee  to  the 
National  Center  for  State  and  Local  Law 
Enforcement  Training. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  agenda  for  this  meeting 
includes  the  introduction  of  new 
members  and  special  guests;  opening 
remarks  by  the  Director  of  the  Federal 
Law  Enforcement  Training  Center  and 
Committee  Co-chairs;  and  reports  on  the 
following  initiatives.  Community 
PoUcing  Concept.  STAR  series  and 
Crime  Bill.  Georgia  Air  National  Guard 
activities.  Department  of  Defense 
Counter  Drug  Activities.  International 
Training,  and  the  Fellowship  Program. 

DATES:  March  29.  1995. 

ADDRESSES:  Federal  Law  Enforcement 
Training  Center.  Building  94.  Board 
Room.  Glynco.  GA  31524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hobart  M.  Henson.  Director,  National 
Center  for  State  and  Local  Law 
Enforcement  Training,  Federal  Law 


Enforcement  Training  Center.  Glynco. 
GA  31524. 

Hobart  M.  Henson. 

Director.  National  Center  for  State  and  Local 
Law  Enforcement  Training. 
IFR  Doc.  95-7397  Filed  3-24-95;  8:45  am] 
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Customs  Service 
(TO.  95-24] 

Revocation  of  Customs  Broker  License 

AGENCY:  US.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
March  1.  1995,  the  Secretary  of  the 
Treasury,  pursuant  to  Section  641.  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1641).  and  Part  111.45(a)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.45(a)).  ordered  the  revocation  of  the 
license  (No.  5954)  issued  to  George 
Louis-Ferdinand  in  the  New  York 
Customs  Region. 

Dated:  March  21.  1995 
Philip  Metzger. 

Director.  Trade  Compliance  Division. 
IFR  Doc.  95-7503  Filed  3-24-95;  8:45  am) 
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Public  Meetings  in  Houston,  Texas  and 
Charleston,  South  Carolina  on  AES 
Implementation  Phase  I 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  public  meetings. 

The  U.S.  Customs  Service.  Automated 
Export  System  Development  Team 
announces  the  following  public 
meetings: 

DATES:  Charleston,  SC,  Wednesday. 
April  5.  1995.  commencing  at  9:00  a.m. 
and  Houston.  TX..  Wednesday.  April  19, 
1995,  commencing  at  9:00  a.m. 
ADDRESS:  Charleston.  SC.  Holiday  Inn 
(Patriots  Room).  250  Highway  17 
Bypass.  Mt.  Pleasant.  SC,  29464. 

Houston.  TX..  Sheraton  Crown  Hotel 
and  Conference  Center  (Airport).  15700 
JFK  Boulevard.  Houston.  TX.  77032. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charleston  Meeting:  Mr.  Steve  Talley 
(803)  727-4387;  Pre-registration  Fax': 
(803)727-4114. 

Houston  Meeting:  Ms.  Jean  Bienz 
(713)  233-3600;  Pre-registration  Fax: 
(713) 233-3620 

SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  Commissioner  George  J.  Weise 
has  announced  that  Phase  1  of  the 
Automated  Export  System  (AES)  will  bo 


implemented  at  the  ports  of  Baltimore; 
Norfolk;  Houston;  Charleston.  South 
Carolina  and  Long  Beach.  California. 
Implementation  is  scheduled  for  July 
1995. 

AES  is  a  joint  venture  between 
Customs  and  the  Bureau  of  Census.  The 
system  is  designed  to  electronically 
gather  export-related  information  from 
both  exporters  and  carriers  prior  to 
actual  exportation. 

A  major  goal  of  AES  is  to  improve  the 
accuracy  of  export  trade  statistics, 
which  are  used  as  a  primary  economic 
indicator.  Eventually.  AES  will  replace 
numerous  paper  and  electronic 
mechanisms  for  filing  Shipper's  Export 
Declarations  (SED's).  AES  will  also 
enhance  collection  of  the  Harbor 
Maintenance  Fee  on  exports,  which  is 
expected  to  return  $60  to  $80  million  to 
the  U.S.  Treasury  annually. 

Customs.  Treasury's  lead  agency  for 
international  trade  issues,  started  AES 
development  in  May  1994.  The  AES 
team  has  been  worldng  closely  with  a 
Trade  Resource  Group  comprised  of 
members  from  export-related  industries. 

In  this  document.  Customs  is 
announcing  the  following  public 
meetings  on  AES: 

1.  Charleston.  SC.  Wednesday,  April  5. 

1995.  commencing  at  9:00  a.m.. 
Holiday  Irm  (Patriots  Room).  250 
Highway  17  Bypass,  Mt.  Pleasant, 
SC.  29464.  Point  of  Contact:  Mr. 
Steve  Talley  (803)  727-4387;  Pre- 
registration  Fax:  (803) 727-4114. 

2.  Houston.  TX..  Wednesday.  April  19. 

1995.  commencing  at  9:00  a.m.. 
Sheraton  Crown  Hotel  and 
Conference  Center  (Airport).  15700 
JFK  Boulevard.  Houston.  TX.  77032, 
Point  of  Contact:  Ms.  Jean  Bienz 
(713)  233-3600;  Pre-registration 
Fax:  (713)  233-3620. 
In  order  to  ensure  that  overcrowding 
does  not  result,  persons  planning  to 
attend  a  meeting  are  requested  to 
preregister  by  contacting  the  individual 
identified  as  the  contact  person  for  the 
city  where  they  plan  on  attending. 

Dated:  March  22,  1995. 
Sharon  A.  Mazur, 
Director.  AES  Development  Team. 
IFR  Doc.  95-7505  Filed  3-24-95:  8:45  am] 
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[T.O.  95-23] 

Revocation  of  Customs  Broker 
Licenses 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 


SUMAMRV:  Notice  is  hereby  given  that  on 

March  7.  1995.  the  following  Customs 

broker  licenses  were  revoked  by 

o|}eration  of  law  due  to  the  failure  of  the 

broker  to  file  the  triennial  status  report 

as  required  by  19  CFR  111.30(d).  These 

licenses  were  issued  in  the  Los  Angeles 

Customs  district. 

Christopher  Carle — 10478 

Lisa  Crum — 11775 

Mark  Dawson — 7156 

Trov  Erickson — 12605 

Hadassah  Foster — 12628 

Joel  Meyer— 5801 

Janice  Powell— 11831 

Kelly  Reed— 13210 

Charlene  Stecher— 6210 

Horace  Taylor— 2897 

Robert  Waggoner — 2710 

Susan  Yosmnaga — 10596 

Hence,  the  subject  licenses  are 
revoked. 

Dated:  .March  21.  1995. 
Philip  Metzger. 

Director.  Trade  Compliance  Division. 
IFR  Doc  95-7504  Filed  3-24-95:  8:45  am] 
BILUNG  COOE  4820-02-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  OMB  Review 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cuhural 
Exchange  Act  of  1961,  PL.  87-256 
USIA  is  requesting  approval  of  a 
revision  of  a  currently  approved 
collection  entitled  "Application 
Package.  United  States  Information 
Agency.  Bureau  of  Educational  and 
Cultural  .Affairs".  OMB  Number  3116- 
0212  under  a  new  title  of  "Proposal 
Submission  Instructions  (PSl).  United 
States  Information  Agency,  Bureau  of 
Educational  and  Cultural  Affairs." 
Estimated  burden  hours  per  response  is 
20  hours.  Respondents  will  be  required 
to  respond  only  one  time 


UMI 


15816 


Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Notices 


15819 


DATES:  Comments  are  due  on  or  before 
April  26.  1995. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB-83-1).  supporting 
statRroent,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  maybe  obtained  from  the  USLA 
Clearance  Officer.  Comments  on  the 
items  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USIA ,  and  also  to  the  USI A 
Clearance  OfOcer. 

FOR  FURTHER  INFORMATKM  COIfTACT: 
Agency  Clearance  Officer.  Ms.  Jeannette 
Giovetti.  Dnited  States  information 
Agency.  M/ADD.  301  Fourth  Street. 
S.W..  Washington,  DC.  20547. 
telephone  (202)  61»-^408;  and  OMB 
review:  Mr.  Jefferson  Hill.  Office  of 
Informntion  And  Regulatory  Affairs, 
OfRce  uf  Management  and  Bu<iget.  New 


Executive  Office  Building.  Washington. 
D.c.  20503.  Telephone  (202)  395-3176. 
SUPPLEMEWTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0212)  is 
estimated  to  average  20  hours  per 
response.  including  the  time  for 
reviewing  instructions.  s«archiag 
existing  data  sources,  gathering  ajid 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
Stales  Infonnation  -\gency.  M/ADD.  301 
Fourth  Street.  S.W..  Washington.  D.C 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC.  20503. 


Tide:  Proposal  Submission  instructions 
(PSI).  United  States  infonnation. 
Bureau  of  Educational  and  Cultural 
Affairs." 

Form  Number:  Proposal  contains 
multiple  forms 

Abstract:  Information  collection  from 
the  pubic  will  enable  the  grant  review 
panel  and  the  Associate  Director  to 
ensure  that  each  application  complies 
with  the  established  procedures  and 
approving  and/or  disapproving  of 
funding  is  projierly  warranted. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents— 2000. 
Recordkeeping  Hours — 0. 
Total  Annual  Burden— 40.000. 
Dated:  Mairh  21. 1995. 

Rose  Royal. 

hedcral  Hf^isler  Liaison. 

jFR  Doc  95-7412  Filed  3-24-9S;  845  ami 

BILUNG  COOE  n3*-01-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  (n  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday.  March  30. 

1995.  10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers. 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 
Bunk  Beds 

The  Commission  will  considur  options  for 
Commission  action  to  address  fatal 
entrapment  and  other  incidents  associated 
with  bunk  beds 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. ' 

Dated:  .Marrh  23,  1995. 
Sadye  E.  Dunn. 
Secretary. 

IKK  Dfx:.  95-7667  Filed  3-23-95:  3:56  pm! 
BILLING  COOC  635S-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Friday,  March  31,  1995. 

10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers, 

4330  FJast  West  Highway,  Bethesda, 

Mar\land. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Protocol  Revisions 

The  staff  will  brief  the  Commission  on  two 
new  issues  raised  on  a  final  nile  revising  the 
child-resistant  packaging  test  protocols  under 
the  Poison  Prevention  Packaging  Act.  This 
matter  arises  from  the  Commission's  decision 
on  Februarj  9,  1995.  to  reopen  the 
proceeding  and  to  accept  oral  and  written 
comments  on  the  newly-raised  issues. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800.  ' 


Dated:  March  23, 1995 
Sadye  E.  Dunn. 

Secretary. 

[FR  Doc  95-7668  Filed  3-23-95:  3:56  pmj 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  March  29.  1995,  10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  NE.. 
Room  9306.  Washington.  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretarv.  telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Hsting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro,  627th  Meeting- 
March  29, 1995.  Regular  Meeting  {10:00 
a.m.) 

CAH-1. 

Project  No.  2954-014,  City  of  Santa 
Barbara.  California 
CAH-2. 

Omitted 
CAH-3. 

Omitted 
CAH^. 

Project  No.  2306-017,  Citizens  Utilities 
Company 
CAH-5. 

Project  No.  11521-000,  Skokomish  Indiana 
Tribe 
CAH-6. 

Project  No.  7888-010,  Comtu  Falls 
Corporation 
CAH-7. 

Project  Nos.  11076-000  and  2016-018,  city 
of  Tacoma.  Washington 

Consent  Agenda— Electric 

C.\E-1, 

Docket  No.  ER95-530-000,  Ocean  State 

Power  II 
Docket  No.  ER95-533-000,  Ocean  State 

Power 
CAE-2. 
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Docket  Nos  ER95-521-000  and  ER95-524- 

000.  Delmar\a  Power  &  Light  Company 
CAE-3. 
Docket  No.  ER94-305-000,  Nevada  Power 

Company 
CAE-4. 
Docket  No.  ER94-1685-001,  Citizens  Lehman 

Power  Sales 
CAE-5. 
Docket  No.  EL87-51-005.  Cajun  Electric 

Power  Cooperative.  Inc.  v.  Gulf  States 

Utilities  Company 
Docket  No  ER88-^77'-005,  Gulf  .States 

Utilities  Company 
CAE-6 
Docket  Nos  ER93-465-013.  ER93-507-006, 

ER93-922-009.  EL94^7-O02,  EL94-12- 

005.  EL94-28-002.  EL93-28-005  and 

EL93-4O-005.  Florida  Power  &  light 

Company 
CAE-7. 
Docket  No.  EG95-29-000,  Austin 

Cogeneration  Corporation 
CAE-8. 
Docket  No.  EG95-30-000.  Austin 

Cogeneration  Partners.  LP 
CAE-9. 

Docket  No.  EG95-28-000.  Dominion 

Energy  Services  Company.  Inc. 
CAE-10. 
Omitted 

Consent  Agenda— Oil  and  Gas 
C.^G-1 
Docket  .\os.  RPy5-l  15-001  and  002,  CNG 
Transmission  Corporation 
CAG-2 

Docket  No.  RP95-1 74-000,  Texas  Eastern 
Transmission  Corporation 
C.^G-3 
Docket  No.  RP95-1 77-000,  Southern 
Natural  Gas  Company 
C.^G--* 

Docket  No.  RP95-180-^)00,  ANR  Pipeline 
Company 
C.^G-5. 

Docket  No.  RP95-181-O00,  ANR  Pi()eline 
Company 
CAG-6. 

Docket  No.  RP95-182-000,  ANR  Pipeline 
Company 
C.\G-7. 

Omitted 
CAG-8. 

Docket  .\os.  RP95-194-000  and  001. 
Columbia  Gas  Transmission  Corporation 
CAG-9 

Docket  .Nos.  RP95-195-000  and  001 , 
Columbia  Gulf  Transmission  Corporation 
C^G-IO. 
Docket  No.  RP95-196-000,  Columbia  Gas 
Transmission  Corporation 
C^C^ll. 

Docket  Nos.  RP95-197-000  and  001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
C.'VG-12. 

Omitted 
C.\G-13. 
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Dockat  No.  T^49^- 3-22-000,  CNC 
Transmission  Corponttion 
CAG-14. 

Qmitteti 
CAG-15. 

Omitted 
GAG-16. 
Oocka*  Na  KP94-34  3-004.  Nor  Am  Cas 
TfanaMaission  Company 
CAG-17 

Docket  No.  RP9S-1 73-000,  Koib  Gateway 
Pipeline  Company 
CAG-18. 

Dotkel  No.  RP95-1 75-000,  Mojave 
Pipeline  Company 
GAG- 19. 

Docket  No.  RP95-1 76-000.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-20. 

Docket  No.  RP9S-1 78-000.  Northern 
Natural  Gas  Company 
CAG-21. 

Docket  Nos.  RP95-179-00O  and  001 . 
Northern  Natural  Gas  Company 
CAG-22. 

Docket  No.  RP9S-I8&-000.  Northern 
Natural  Gas  Company 
CAG-23. 

Docket  No*.  RP95-187-O00  and  TM95-2- 
37-O00,  Nodhwest  Pipeline  Corporation 
CAG-24. 

Docket  No.  RP95-18»-000,  Nor  Am  Gas 
Transmission  Company 
rAG-25. 

Docket  No.  RP95-1 90-000,  Williams 
Natural  Gas  Company 
CAG-26 

Docket  No.  RP95-191-000.  WillislOD  Basin 
Interstate  Pipeline  Company 
(J\G-27. 

Docket  No  RP95-192-000.  Williston  Basm 
IrUerstate  Pipeline  Company 
CAC-28. 

Docket  No.  RP95-193-000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-29 

Docket  No.  RP95-19<»-000,  NorAm  Gas 
Transmission  Company 
CAG-30. 

Docket  No.  TM95-2-5-O00.  Midwestern 
Gas  Transmission  Company 
CAG-31. 

Docket  No.  TM95-3-28-O00.  Panhandle 
Easiem  Pipe  Line  Company 
Cj\G-32. 

Docket  Nos.  TM95-3-32-0O0  and  TM94- 
4-32-000.  Colorado  Interstate  Gas 
Company 
CAG-ri.l 

DotUi  No.  TM95-3-3 3-000,  tl  Paso 
Natural  Gas  Company 
CAG-34. 

Docket  No.  TM95-4-3O-000.  Trunkline 
Gas  (kimpany 
VAG-3b. 

Docket  No.  PR95-1-000.  Muj^nolia  Pipeliix; 
Company 
CAG-36. 

Docket  No.  RP94-273-001.  Columbia  Gas 
Transmission  Corporation 
rAG-37. 

Docket  Nos.  TM94-4- 17-002,  003,  0O4. 
TM94-5-1 7-001.  002  and  TM95-.3-1 7- 
000.  Texas  Eastern  Transmission 
Corporation 
(:AG-38 


Docket  No.  RP9S-1 89-000.  K  N  Interstate 

Gas  Transmission  Company 
CAC-39. 

Docket  No.  RP94-372-000,  Southern 

Union  Gas  Company  v.  Northern  Natunil 

Gas  Company 

CACr-40. 

Docket  No.  RP93-34-008.  Transweslein 
Pipeline  Company 

(:.^G-4l. 

Docket  Nos.  RF94-206-000  and  001 
Pacific  Gas  Transmission  Company 
CAG-42 

Omitted 
C^G-43 

Omitted 
CAG-44. 

Docket  No.  RP94-367-000.  National  Fifcl 
Gas  Supply  Corporation 
(L\G-45 

Docket  No  RP94-318-001.  Columbia  Gas 
Transmission  Corporation 
CAG-46 

Docket  No.  RP94-343-005,  NorAnx  Gas 
Transmission  Company 
CAG-47. 

Docket  No.  AC94-1ft-001.  Tennessee  Gas 
Pipeline  Company 
{LAG-48 

Docket  No.  1S94-2 1-001,  Kenai  Pipe  Line 
Company 
(j^G-49 

Dork»i<  Nos  RP94-246-002  and  RP94- 

288-002.  Williams  Natural  Gas  Company 
Docket  No.  RP94-355-002,  Qty  Utilities  of 
SpriRgfteld.  Missouri  V.  WiUiams 
Natural  Gas  C;ompany 
CAG-50. 

Docket  Nos.  CP92-481-001  and  PR93-11- 

001,  Northern  Illinois  Gas  Company 
Docket  No.  RP94-16-001.  Southern 

California  Gas  Company 
CAG-51. 

Do<  ket  Nos  RP93-147-008.  RP94-201- 

002.  RP94-1 75-002,  CPM-1 53-001. 
RP91-203-052  and  RP92-132-043. 
Tennessee  Gas  Pipeline  Company 

CAC-.'>2 

Omitted 
CAG-53. 

Docket  Nos.  RP92-229-004  and  005, 
Northwest  Pipeline  Corporation 
lLSG-54. 

Docket  Nos  CP92-182-O10  and  RP95- 
103-001.  Florida  Gas  Transmission 
Company 
C^G-55. 

Docket  Nos  RP92-226-<iOO  004  and 
RS02-65-009.  Kern  Ri\er  t..is 
Transmission  Company 
(.AG- 56. 

Docket  Nos  RH89- 34-010.  RP89- 25 7-003 
and  RP9O-2-013.  Williston  Basin 
Interstate  Pipeline  Company 
rj\G-57. 

Docket  No.  RP94-163-000,  CNG 
Transmission  CorporatUm  v.  Tennessee 
Gas  Pipeline  Company 
(L^G-58. 

Doc  ket  Nos.  1S95-23-0O0  and  IS92-26- 
000.  etoy..  WiUiams  Pipe  Line  Company 
{lAG-59. 
Docket  No.  1S95-24-000.  Kaatb  Pipe  Line 
Operating  Partr>er?hip,  LP 
rj\G-60 


Docket  No*.  IS92-2  7-000.  IS93-4-O00  and 
IS93-33-001.  Lakehead  Pipe  Line 
Company.  Limited  Partnership 
{J\G-61. 

Do<  ket  No.  GP94-18-000,  State  of 
Louisiana  Office  of  Conservation — 
Geopressured  Brine  Gas  Well 
Determinations  (FERC  Nos.  JD94-0461S. 
eta].] 
r^G-62. 
Docket  No  GP95-3-000,  Railroad 
Commission  of  Texas  Tight  Formation 
Area  Oetennioation.  FERC  No.  )092- 
02505T  (Texas-15  Addition  31 
CAG-63. 

Do<:ket  Nos.  CP93-61 3-002  and  CP9'^- 
673-002,  Northwest  Pipeline 
Corporation 
CAG-64. 

Docket  No.  CP94-36-006.  Ark  la  Gathering 

Services  Company 
Docket  Nos.  CP94-628-003  and  RP95-94- 
005,  NorAm  Gas  Transmission  Company 
CJ\G-65 
Docket  Nos  CP94-2t  1-001  and  -002. 
Transwestem  Pipeline  Company 
CAG-66. 

Docket  Nos.  CP94-267-000  and  -001. 
NorAm  Gas  Transmission  Company 
CAG-67 

Dtxket  No  CP94-78l-0()0.  East  Tenm~!MH> 
.Natural  Gas  Company 
CAG-68. 

Docket  No.  CP95-2-000,  Texas  Eastern 
Transmission  Corporation 
CAG-69. 

Omitted 
CAG-70. 

Docket  Nos.  CP93-685-O0O  and  -001. 
Tusrarora  Gas  Transmission  Company 
CJiG-7-i. 

Docket  No.  CP95-1 39-O00,  NOC  Qwnpany. 

Inc. 
Docket  .No.  CP95-138-000.  Natural  t.as 
Pipeline  Company  ol  America 

Hydro  Agenda 

l»-l. 

Reser\ed 

Electric  Agenda 

E-1. 

Docket  No.  RM95-8-000.  Open  Aix«ss 

Nondiscriminatory  Transmission 

Services  by  Public  Utilities 
Docket  No.  RM94-7-001.  Recovery  of 

Stranded  Costs  by  Public  Utilities  ami 

Transmitting  Utilities.  Notice  of 

Proposed  Rulemaking. 
E-2. 

DcK ket  No  KR93-540-0(X),  American 

Electric  Power  Ser\'ice  Corporation 
Docket  No.  ER94-1 637-000,  Cinergy 

Services,  Inc. 
Docket  No.  ER95-371-000.Commcmweahh 

Edison  Company 
Docket  No  ER94-i  51 8-000. 

Commonwealth  Electric  Company 
Doc  ket  .Nos  ER94-898-000  and  RC94-7- 

000.  El  Paso  Electric  Company  and 

Central  and  South  West  Services,  Inc . 
Docket  No  ER95-1 12-000.  Entergy 

Services,  Inc.. 
Docket  Nos.  ER93-4b5-000,  el  ai.  Florida 

Power  &  Lif^t  Company 
Docket  No.  ER94-1 045-000.  Kansas  City 

Power  A  Vifijbt  Company 


Docket  No.  ER94- 1698-000,  Kentucky 

Utilities  Company 
Docket  No.  ER94-1 380-000,  Louisville  Gas 

&  Electric  Company 
Docket  No.  ER94-1 11 3-000,  Northern 

States  Power  Company  (Minnesota  and 

Wisconsin) 
Docket  No.  ER94-1 348-000,  Southern 

Company  Services 
Docket  No.  ER95-203-000.  UtiliCorp 

United,  Inc. 
Docket  No.  ER95-262-000.  Wisconsin 

Electric  Power  Company 


Docket  No.  ER94-475-000,  Wisconsin 

Power  &  Light  Company 
Docket  No.  ER94-1639-000.  Wisconsin 

Public  Service  Corporation.  Procedural 

order. 
E-3. 
Docket  No  ER95-9-000,  Real-Time 

Information  Networks.  Notice  of 

Technical  Conference. 

Oil  and  Gas  Agenda 

/.  Pipf-linp  Riite  Matters 
PR-t. 


Docket  No.  ER95-5-000.  Release  of  Firm 
Capacity  on  Interstate  Natural  Gas 
Pipelines.  Final  Rule. 

//.  Pipeline  Certificate  Mattes 
PC-1. 

Reserved 

Dated;  March  22,  1995. 
Lois  D.  Cashell. 
Secretan: 
IFR  Doc.  95-7587  Filed  3-23-95:  11:27  am] 
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Corrections 


W^ 


This  section  of  the  FEDERAL  REGISTER 
contains  editofial  corrections  of  p»evtously 
pubhshed  PresWential.  Rate.  Proposed  Rule, 
and  Notice  docomenis.  These  correctjons  are 
prepared  t;y  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  m  the  i&sue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Informal  Settlement  Conference 

Correction 

In  notice  document  95-6839 
appearing  on  page  14935.  in  the  issue  of 
Tuesday,  March  21,  1995.  make  the 
following  correction: 

On  page  14935,  in  the  first  column,  in 
the  first  line,  •March  16, 1995.  "  should 
read  -Marrh  15,  1995.". 

BiLLINO  coos  1Mfr-0«-O 


Federal  Rej^ister 
Vol.  60.  No.  S8 
Monday.  March  27.  1995 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admmistration 

pocket  No.  94E-0235] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Semprex^^D  Capsules 

Correction 

In  notice  document  94-23276 
appearing  on  page  48440  in  the  issue  uf 
Wednesday,  Septeml)er  21,  1994.  make 
the  following  correction: 

On  page  48440.  in  the  third  column, 
in  the  second  paragraph,  in  the  eighth 
line.  "March  20.  1994,"  should  read 
'March  20,  1995.". 

BH.LIMO  COOC  1S06-01-O 


Monday 
March  27,  1995 


Part  II 


Department  of 
Commerce 


National  Telecommunications  and 
Information  Administration 


Advisory  Council  on  the  National 
Information  Infrastructure;  Notice 


UMI 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
information  Administration 

Advisory  Council  on  the  National 
information  Infrastructure;  Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTLA); 
Commerce. 

ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  United  States  Advison*- 
Council  on  the  National  Information 
Infrastructure,  created  pursuant  to 
Executive  Order  12864.  as  amended. 

SUIMMARV:  The  President  established  the 
Advisory  Council  on  the  National 
Informalion  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  Nil.  In  addition,  the  Council  shall 
iidvise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  the  Nil.  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
tlie  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  to  the 
Council. 


DATES:  The  Nil  Advisory  Council 
m(H;ting  will  be  held  on  Wednesday. 
April  12.  1M5  from  900  a.m.  untir4:00 
p.m. 

ADDRESSES:  The  Nil  Advisory  Council 
meeting  will  take  place  in  the  Main 
Ballroom  of  the  La  Fonda  on  the  Plaza 
Hotel.  100  East  San  Francisco  Street. 
Santa  Fe,  New  Mexico  87501. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Celia  Nogales  (or  Ms.  Tiffani  Burke, 
alternate).  Designated  Federal  Officer  for 
the  Advisory  Council  on  the  National 
Information  Infrastructure,  National 
Telecommunications  and  Information 
Administration  (NTIA);  U.S. 
Department  of  Commerce,  Room  4892; 
14th  Street  and  Constitution  Avenue. 
N.W.;  Washington,  DC.  20230. 
Telephone:  202^82-18.15;  Fax:  202- 
482-0979;  E-mail;  nii©ntia.doc.gov. 

,  Authority:  Executive  Order  12864,  signpd 
by  President  Clinton  on  September  15.  1993. 
and  amended  on  December  30.  1993  and  |une 
13.  1994 

SUPPLEMENTARV  INFORIMATION: 

Agenda 

1 .  Opening  Remarks  by  the  Co-Choirs 

(Delano  Lewis.  Ed  McCracken) 

2.  Discussion  of  KICKSTART  including 

reports  from  Mega-Project  I  (Vision 
and  Coals  Driven  by  Specific 
Applications),  Mega  Project  II 
(Access  to  the  M/j.  Mega-Project  III 
(Privacy.  Security  and  Intellectual 
Property! 

3.  taCKST ART  Panel:  Success  Models 


4  Outreach  Presentation 

5.  Public  Comment.  Questions  and 

Answers 

6.  Next  Meeting  Date  and  Agenda  Items 

Public  Participation 

The  meeting  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis.  Any 
member  of  the  public  requiring  special 
services,  such  as  sign  language 
interpretation,  should  contact  Tiffani 
Burke  at  202^82-1835 

Any  member  of  the  public  may 
submit  wTitten  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meetings.  Comments  should 
be  submitted  through  electronic  mail  to 
nii<'?ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  mailing  address 
listed  above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  the 
Advisory  Council  meeting  may  be 
obtained  through  Bulletin  Board 
Ser\ices  at  202-501-1920,  202-482- 
1199.  over  the  Internet  at  iitf.doc.gov,  or 
from  the  U.S.  Department  of  Commerce. 
National  Telecommunications  and 
Information  Administration,  Room 
4892,  14th  Street  and  Constitution 
Avenue.  N.W.;  Washington.  D.C.  20230, 
Telephone  202-482-1835. 
Larry  Irving, 

Assistant  Secretary  for  CnmmunU  at  ions  and 
Inforwuliun. 
|FR  D(>f   95-7 JH5  Filed  3-24-95;  8:4.5  ami' 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons,  Federal  Prison 
Industries,  Inc. 

28  CFR  Parts  345  and  545 

[BOP-1003-F1 

RIN  1120-AA04 

Federal  Prison  Industries  (FPt)  Inmate 
Work  Programs 

AGENCY:  Federal  Prison  Iivdustries.  Inc.. 
Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  revising  its  rule  on  Federal 
Prison  Industries  (FPI)  Inmate  Work 
Programs  (formerly  entitled  UNICOR 
Inmate  Work  Programs).  This 
amendment  reorganizes  into  one  part 
existing  provisions  on  inmate  hiring 
procedures,  pay.  and  scholarship  and 
incentive  awards  programs.  It  updates 
Bureau  policy  by  adding  provisions  on 
position  classiflcation  and  recruitment, 
physical  and  medical  work  limitations, 
inmate  worker  standards,  performance 
appraisal,  dismissal  procedures,  benefit 
retention,  and  training  programs.  The 
intent  of  this  amendment  is  to  enable 
the  Bureau  to  continue  t«  employ  and 
train  inmates  in  a  manner  that  will 
assist  the  inmate  in  post-release 
employment. 

EFFECTIVE  DATE:  April  26. 1995. 
ADDRESSES:  OfHce  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street.  NW.,  Washington.  DC 
20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Coun.sel. 

Bureau  of  Prisons,  phone  (202)  514- 

66.')5. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  amending  its 
regulations  on  Federal  Prison  Industries 
(FPI)  Inmate  Work  Programs  (formerly 
entitled  UNICOR  Inmate  Work 
Programs).  UNICOR  is  the  commercial 
or  "trade"  name  of  Federal  Prison 
Industries.  Inc.  (FPI).  FPI.  a  component 
of  the  Bureau  of  Prisons,  is  a  wholly- 
ov^med  government  corporation  whose 
mission  is  to  provide  institution  work 
assignments  and  training  opportunities 
for  inmates  confined  in  Federal 
correctional  facilities.  A  proposed  rule 
on  this  subject  was  published  in  the 
Federal  Register  on  December  16, 1992 
(57  FR  59866).  The  comment  period 
closed  on  February  1,  1993.  The  Bureau 
received  only  one  response  from  the 
general  public.  A  summary  of  that 
comment  and  agency  response  follows. 

The  comraenter  criticized  the 
proposed  rule  on  administrative 


grounds.  First,  the  commenter  stated 
that  any  major  policy  change  in  the 
Bureau's  regulations  ought  to  be  the 
prerogative  of  the  new  administration. 
Second,  the  commenter  stated  that  the 
proposed  rule  should  have  originated 
with  the  Board  of  Directors  of  Federal 
Prison  Industries.  Inc.  The  commenter 
then  claimed  that  the  published 
document  did  not  reflect  that  the  Board 
of  Directors  was  aware  of  the  proposed 
policy  being  enacted  on  its  behalf.  In 
response  to  these  points,  the  Bureau 
notes  that  both  the  proposed  rule  and 
this  final  rule  received  appropriate 
clearances.  With  respect  to  the  first 
point,  clearance  of  the  final  rule  is  in 
and  of  itself  sufficient  guarantee  of  the 
final  policies  expressed  therein.  With 
respect  to  the  second  point,  the  Bureau 
notes  that  the  proposed  rule  was  signed 
by  the  Director  under  her  titles  as  the 
Director  of  the  Bureau  of  Prisons  and 
the  Commissioner  of  Federal  Prison 
Industries.  Furthermore,  the  authority 
citation  for  the  proposed  revision 
included  a  reference  that  the  rule  was 
promulgated  pursuant  to  a  resolution  by 
the  Board  of  Directors  of  Federal  Prison 
Industries.  Inc.  Sufficient  authority 
exists  under  28  CFR  0.99  for  the 
Commissioner  of  Federal  Prison 
Industries,  as  the  officer  designated  by 
the  Board,  to  prescribe  regulations 
governing  the  payment  of  compensation 
to  inmates,  and  in  order  to  eliminate 
any  confusion,  this  final  rule  makes  that 
designation  explicit. 

The  commenter  also  took  issue  with 
the  statement  in  the  proposed  rule  that 
the  mission  of  Federal  Prison  Industries, 
Inc.  was  to  provide  institution  work 
as.signments  and  training  opportunities 
for  inmates  confined  in  Federal 
correctional  facilities.  The  commenter 
alleged  that  FPI  assignments  did  not 
qualify  as  job  training  programs.  More 
specifically,  the  commenter  claimed 
that  over  an  eight  year  period  he  was 
aware  of  only  one  person  who  left 
prison  and  entered  a  job  doing  exactly 
the  same  thing.  In  response,  the  Bureau 
notes  that  its  Post-Release  Employment 
Project  (PREP),  a  research  study 
completed  in  January  of  1992, 
concluded  that  inmates  who 
participated  in  FPI  work  and  other 
vocational  programming  during  their 
imprisonment  showed  better 
institutional  adjustment,  were  less 
likely  to  be  returned  to  custody  at  the 
end  of  their  first  year  back  in  the 
community,  were  more  likely  to  be 
employed  in  the  halfway  house  and 
community,  and  earned  slightly  more 
money  than  inmates  who  had  similar 
background  characteristics,  but  who  did 
not  participate  in  work  and  vocational 


training  programs.  Further  Bureau 
research  on  mobility  issues — the  impact 
of  prison  work  and  vocational  training 
on  changes  in  occupations  before, 
during,  and  after  release  from  prison — 
is  still  in  process.  Preliminary  results 
from  these  studies  confirm  the  Bureau's 
belief  that  the  commenter's  anecdotal 
evidence  is  misrepresentative.  In  any 
event,  the  Bureau  notes  that  FPI  work 
assignments  perform  essential 
vocational  training  needs  even  if  they 
only  serve  to  instill  habits  of  work  and 
responsibility  suitable  for  any 
occupational  category. 

The  commenter  characterized  almost 
all  of  the  propo.sed  rule  changes  as  being 
less  favorable  for  the  inmates  than 
existing  rules.  The  commenter  claimed 
that  the  proposed  rule  gave  inmates  in 
FPI  assignments  less  job  security  and 
weaker  longevity  retention  rights.  More 
specifically,  the  commenter  noted  that 
under  the  current  regulations  an  inmcte 
may  be  removed  virtually  only  for  an 
FPI-related  disciplinary  problem.  The 
Bureau  takes  issue  with  the 
characterization  that  almost  all  the  rule 
changes  are  less  favorable.  The  Bureau 
believes  that  these  revisions  benefit 
iiunates  by  standardizing  policies  in 
such  areas  as  position  classification, 

Physical  and  medical  work  limitations, 
enefit  retention  provisions,  recruitment 
procedures,  work  standards, 
performance  appraisal,  etc. 

With  respect  to  the  effects  of 
disciplinary  actions,  the  Bureau  notes 
that  revised  provisions  covering  the 
effects  of  non-FPI  disciplinary  actions  is 
both  logical  and  supportive  of 
correctional  management.  As  noted  in 
proposed  §  345.42(c),  an  inmate  found 
to  have  committed  a  prohibited  act 
(whether  or  not  it  is  FPI  related) 
resulting  in  segregation  or  disciplinary 
transfer  is  also  to  be  dismissed  from 
Industries  based  on  an  unsatisfactory 
performance  rating  for  failure  to  be  at 
work.  The  Bureau  believes  it  is  not 
unreasonable  to  apply  the  same  sanction 
in  response  to  similar  circumstances.  As 
revised,  §  345.42(c)  serves  as  an 
additional  incentive  for  inmates  to 
avoid  committing  any  prohibited  act. 
The  commenter  also  objected  to  the 
proposed  rule  stating  that  it  vested 
much  more  discretion  in  the  hands  of 
the  Superintendents  of  Industry  (SOIs) 
at  individual  facilities.  In  the  opinion  of 
the  commenter,  FPI  Superintendents 
were  not  professional  managers  and  had 
no  training  in  the  field  of  management. 
The  Bureau  notes  that  appropriate 
training  is  made  available  to  FPI  staff, 
and  that  the  comprehensive  nature  of 
the  revisions  in  this  rulemaking  help  to 
ensure  the  successful  operation  of  FPI 
programs. 


The  commenter  also  objected  to 
provisions  for  premium  pay,  claiming 
that  this  served  to  reward  informants 
rather  than  to  reward  productivity.  The 
commenter  also  claimed  that  the  display 
of  leadership  by  inmates  was  in  direct 
conflict  with  Bureau  policy  prohibiting 
an  inmate  fit)m  exercising 
responsibilities  over  another  inmate.  As 
noted  in  proposed  §  345.52(e),  premium 
pay  is  not  a  form  of  bonus  or  incentive 
pay  for  highly  productive  inmates. 
Other  pay  provisions  (for  example, 
piecework  rates)  ser\'e  as  incentive  for 
productivity.  The  proposed  rule  had 
explained  that  premium  pay  is  a 
recognition  of  the  value  of  the 
leadership  and  citizenship  traits  in  FPI 
operation.  Contrary  to  the  commenter's 
allegation,  premium  pay  is  not  intended 
to  be  a  reward  for  informants  nor  does 
it  place  an  inmate  in  a  position  of 
authority  over  another  inmate.  As  a 
clarification  of  this  point,  paragraph  (b) 
has  been  revised  to  specify  that  the 
selection  criteria  must  be  posted  and 
paragraph  (e)  has  been  revised  to  note 
that  premium  pay  is  a  means  of 
recognizing  the  value  of  those  traits 
supportive  of  morale  and  good 
institutional  adjustment. 

The  commenter  did  approve  of  ttie 
proposed  safeguards  provided  in 
§  345.66  provided  for  inmates  placed  in 
Administration  Detention  who  are  later 
determined  not  to  have  committed  a 
prohibited  act.  As  proposed,  these 
safeguards  included  the  retention  of  job 
and  pay  grade,  with  actual  pay 
suspended,  for  up  to  the  first  thirty  days 
in  Administrative  Detention,  and  for 
reimbursing  the  inmate  if  the  inmate 
was  found  not  to  have  committed  a 
prohibited  act.  No  provisions  were 
made  for  reimbursing  inmates  in  similar 
circumstances  (e.g.,  while  on  writ  or  on 
medical  idle).  In  this  final  rule,  the 
Bureau  has  therefore  removed  the 
proposed  provision  for  reimbursing 
inmates  in  Administrative  Detention 
when  they  have  been  found  not  to  have 
committed  a  prohibitive  act. 

In  adopting  the  proposed  rules  as 
final,  the  Bureau  has  made  various 
editorial  or  organizational  changes  in 
addition  to  the  change  discussed  above. 
These  further  changes  are  discussed 
below. 

The  organization  of  the  regulation 
into  subparts  has  been  slightly  adjusted 
for  editorial  reasons.  Revisions  to 
certain  subpart  headings  necessitated 
conforming  revisions  to  pertinent 
section  headings.  In  neither  case, 
however,  is  there  any  change  in  the 
intent  of  the  regulation. 

Throughout  tne  regulation  the  term 
"Federal  Prison  Industries"  and  its 
acronym  "FPI"  have  been  used  more 


consistently  in  place  of  the  trade  name 
"UNICOR."  This  change  is  also  reflected 
in  §  345.11.  where  the  definitions  of 
Federal  Prison  Industries,  Inc.  and  of 
UNICOR  have  been  consolidated. 
Further  changes  to  §  345.11  include  the 
removal  of  the  definition  of  "Federal 
Prison  Industries  Board  of  Directors" 
which  was  deemed  to  be  unnecessary 
for  inclusion  in  the  regulations,  editorial 
changes  to  the  definition  of 
"Superintendent  of  Industries,"  and  the 
addition  of  definitions  regarding  work 
status  which  had  appeared  in  proposed 
§345.50.  ^ 

The  provisions  in  paragraph  (a)  of 
§  345  32  regarding  the  use  of  waiting 
lists  have  been  revised  to  clarify-  that 
ordinarily  these  are  used  in  the 
selection  process. 

In  §  345.33,  paragraph  (a)  has  been 
revised  to  remove  unnecessarj'  gender 
references.  Paragraph  (b)  has  been 
revised  to  conform  to  separately  stated 
provisions  on  the  effects  of  disciplinary 
action.  Paragraph  (e)  has  been  revised  to 
broaden  the  scope  of  special  needs  with 
respect  to  recommendations  for  priority 
placement  on  the  waiting  list. 

Section  345.35  has  been  reorganized 
and  revised  to  clarify  that  the 
Super\'isor  of  Industries  makes  the 
assignment  with  the  concurrence  of  the 
unit  team.  In  stating  the  Bureau's  policy 
of  nondiscrimination  in  paragraph  (a), 
the  phrase  "physical  handicap"  has 
been  replaced  with  the  word 
"disability"  to  conform  to  the 
terminology  used  in  current  statutes. 

In  §  345.40,  the  introductory  text  has 
been  amended  to  include  provision  for 
reasonable  accommodation  of  inmates 
with  disabilities.  Similar  reference  to 
the  use  of  reasonable  accommodation 
for  inmates  with  disabilities  has  also 
been  added  to  the  statement  of  purpose 
and  scope  in  §345.10. 

In  §  345.41.  paragraph  (b)  has  been 
amended  to  include  reference  to  time  in 
grade  requirements. 

Section  345.50  has  been  revised  and 
reorganized  for  the  sake  of  conciseness. 
As  noted  above,  definitions  relating  to 
work  status  have  been  transferred  to 
§  354.11.  Provisions  in  proposed 
§  345.50  relating  to  specific  benefits 
have  been  transferred  to  the  appropriate 
section. 

Section  345.51  has  been  revised  to 
remove  unnecessary  references  to  time 
in  grade  provisions  and  to  include 
summary  provisions  on  eligibility 
previously  contained  in  proposed 
§345.50. 

Section  345.56  has  been  amended  to 
include  reference  to  the  amount  of  time 
needed  to  process  written  requests  for 
vacation  time, 


Section  345.64  has  been  revised  to 
more  accurately  describe  the  SOI's  role 
in  ensuring  that  necessary  information 
on  medical  limitations  are  made 
available  to  line  super\  isory  staff. 

A  new  §  345.66  has  been  added 
containing  the  provisions  on  claim 
limitations  p^eviously  proposed  in 
§  345.50  (c)(1).  Proposed  §  345.66  on 
retention  of  benefits  accordingly  has 
been  redesignated  as  §  345.67. 

Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered,  but 
will  not  receive  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  345. 
545  ' 

Prisoners. 
Kathleen  M.  Hawk. 


Director,  Bureau  of  Prisons,  and 
Commissioner  of  Federal  Prison  Industries. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  and  the  Board  of  Directors, 
Federal  Prison  hidustries  in  28  CFR 
0.96(p)  and  0.99,  part  345  in  chapter  III 
of  28  CFR  is  revised  and  part  545  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

1.  28  CFR  part  345  is  revised  to  read 
as  follows: 

PART  345— FEDERAL  PRISON 
INDUSTRIES  (FPI)  INMATE  WORK 
PROGRAMS 

Subpart  A — Purpose  and  Scope 

Sec. 

345.10  Purpose  and  scope. 

Subpart  B— Definitions 

345.11  Definitions. 

Sut>pancC— Position  Classification 

345.20    Position  classification. 

Subpart  D — Recmltment  and  Hiring 
Practices 

345.31  Recruitment. 

345.32  Hiring. 

345.33  Waiting  list  hiring  exceptions. 

345.34  Refusal  to  employ. 

345.35  Assignments  to  FPI. 


UMI 
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8ul)p*rt  E— tnmak«  Workar  Standards  and 
Parfonnaiica  Appraisal 

34V40    Genonl. 

345.41  Perfonniincc  appraisal  for  inmate 
worksrs. 

345.42  Inmate  worker  dismissal. 

Subpart  F— huiMla  Pay  and  Banaf  tts 

345.50  Onerni. 

345.51  Inmate  pay. 

345.52  Premium  pay. 

345.53  Piecework  rates. 

345.54  Overtime  compensation. 

345.55  Longevity  pay. 

345.56  Vacation  pay. 

345.57  Administrative  pay. 

345.58  Holiday  pay 

345.59  Inmate  performance  pay. 

345.60  Training  pay. 

345.61  Inmate  earnings  statement. 

345.62  Inmate  accident  compensation. 

345.63  Funds  due  deceased  inmates. 

345.64  Referral  of  relea.<Kible  medical  data  to 
FPl  staff. 

345.65  Inmate  medical  work  limitation. 

345.66  Daims  limitation. 

345.67  Retention  of  beoeFits. 

Subpart  Q— Awards  Program 

345.70  General. 

345.71  Official  commendations. 

345.72  Cash  bomis  or  cash  award 

345.73  Procedures  for  granting  awards  for 
suggestions  or  inventions. 

345.74  Awards  for  special  achievements  for 
inmate  workers. 

Subpart  H— f  PI  Inmate  Training  and 
Scholarship  Programs 

345.80  General. 

345.81  Pre-industrial  training. 

345.82  Apprenticeship  training. 

345.83  Job  safety  training. 

345.84  The  n*l  scholarship  fund 
Authority:  18  U.S.C.  4126,  28  CFR  0.99. 

and  by  resolution  of  the  Board  of  Directors 
of  Federal  Prison  Industries.  Inc. 

Subpart  A — Purpose  and  Scope 

§345.10    Purpose  and  scope. 

It  is  the  policy  of  ihe  Bureau  of 
Prisons  to  provide  work  to  all  inmates 
(including  inmates  with  a  disability 
who.  with  or  without  reasonable 
accommodations,  can  perform  the 
essential  tasks  of  the  work  assignment) 
confined  in  a  federal  institution.  Federal 
Prison  industries.  Inc.  (FPI)  was 
established  as  a  prt)gram  to  provide 
meaningful  work  for  inmates.  This  work 
is  designed  to  allow  inmates  the 
opportunity  to  acquire  the  knowledge, 
skills,  and  work  habits  which  will  be 
useful  when  released  h'om  the 
institution.  There  is  no  statutory 
requirement  that  inmates  be  paid  for 
work  in  an  industrial  assignment.  18 
U.S.C.  4126.  however,  provides  for 
discretionary  compensation  to  inmates 
working  in  Industries.  Under  this 
authority,  inmates  of  the  same  grade 
jobs,  regardless  of  the  basis  of  pay 
(hourly,  group  piece,  or  individual  piece 


rates)  shall  receive  approximately  the 
same  compensation.  All  pay  rates  under 
this  part  are  established  at  the  discretion 
of  Federal  Prison  Industries.  Inc.  Any 
alteration  or  termination  of  the  rates 
shall  require  the  approval  of  the  Federal 
Prison  Industries"  Board  of  Directors. 
While  the  Warden  is  responsible  for  the 
local  administration  of  Inmate  Industrial 
Payroll  regulations,  no  pay  system  is 
initiated  or  changed  without  prior 
approval  of  the  Assistant  Direclor. 
Industries.  Education  and  Vocational 
Training  (Assistant  Director). 

Subpart  B — Definitions 

§345.11     Definitions. 

(a)  Federal  Prison  Industrie&,  Inc. 
(FPI) — A  government  corporation 
organizationally  within  the  Bureau  of 
Prisons  whose  mission  is  to  provide 
work  simulation  programs  and  training 
opportunities  for  inmates  confined  in 
Federal  correctional  facilities.  The 
commercial  or  "trade"  name  of  Federal 
Prison  Industries.  Inc.  is  UNICOR.  Most 
factories  or  shops  of  Federal  Prison 
Industries.  Inc.  are  commonly  referred 
to  as  "UNICXDR"  or  as  "Industries". 
Where  these  terras  are  used,  they  refer 
to  FPI  production  locations  and  to  the 
corporation  as  a  whole.  UNICOR.  FPI. 
and  Industries  are  used  interchangeably 
in  this  manner.  For  these  purposes. 
Federal  Prison  Industries.  Inc.  will 
hereinafter  be  referred  to  as  FPI. 

(b)  Superintendent  of  Industries 
ISOlh-The  Superintendent  of 
Industries,  also  referred  to  as  Associate 
Warden/Industries  and  Education,  is 
responsible  for  the  efTicient 
management  and  operation  of  an  FPI 
factory.  Hereinafter,  referred  to  as  SOI. 

(c)  FPI  Work  Stofus— Assignment  to 
an  Industries  work  detail. 

(1)  An  inmate  is  in  FPI  work  status  if 
on  the  job,  on  furlough,  on  vacation,  for 
the  first  thirty  days  on  writ,  for  the  first 
30  days  in  administrative  detention,  or 
for  the  first  30  days  on  medical  idle  for 
FPI  work-related  injury  so  long  as  the 
injury  was  not  intentional  and  did  not 
resuh  from  a  violation  of  safety 
regulations.  An  inmate  on  sick  call, 
however,  is  not  considered  to  be  in  FPI 
work  status. 

(2)  FuIITime  Work  Status.  A  work 
schedule  for  an  inmate  consisting  of 
90%  or  more  of  the  normal  FPI  factory 
work  week. 

(3)  Part-Time  Work  Status.  A  work 
schedule  of  less  than  90%  of  the  normal 
FPI  factory  work  week. 

(d)  Unit  Team — Bureau  of  Prisons 
staff  responsible  for  the  management  of 
inmates  and  the  delivery  of  programs 
and  services.  The  Unit  Team  may 
ronsist  of  a  unit  manager,  ca.se  manager. 


correctional  counselor,  unit  secretary, 
unit  officer,  education  representative, 
and  psychologist. 

(e)  Unit  Discipline  Committee 
f[/ZXr>— The  term  Unit  Discipline 
Committee  refers  to  one  or  more 
institution  stafT  members  delegated  by 
the  Warden  with  the  authority  and  duty 
to  hold  an  initial  hearing  upon 
completion  of  the  investigation 
concerning  alleged  charge(s)  of  inmate 
misconduct  (see  28  CFR  541.15).  The 
Warden  shall  authorize  these  staff 
members  to  impose  minor  sanctions  for 
violation  of  prohibited  act(s). 

(0  Discipline  Hearing  Officer  iDHO}— 
This  term  refers  to  an  independent 
discipline  hearing  officer  who  is 
responsible  for  conducting  Institution 
Dist:ipline  Hearings  and  who  imposes 
appropriate  sanctions  for  incidents  of 
inmate  misconduct  referred  for 
disposition  following  the  hearing 
required  by  28  CFR  541.15  before  the 
LTX:. 

Subpart  C — Position  Classification 

§345.20    Position  clasatficatlon. 

(a)  Inmate  worker  positions  must  be 
assigned  an  appropriate  level  of  pay.  All 
inmate  workers  shall  be  informed  of  the 
objectives  and  principles  of  pay 
classification  as  a  part  of  the  routine 
orientation  of  new  FPI  inmate  workers. 

(b)  The  Warden  and  SOI  have  the 
responsibility  for  position  classification 
at  each  location. 

Subpart  D — Recruitment  and  Hiring 
Practices 

§  345.31    Recruitment 

Inmate  workers  for  FPI  locations  may 
be  recruited  through  admission  and 
orientation  lectures  or  through  direct 
recruiting. 

§345.32    Hiring. 

(a)  Inmate  workers  are  ordinarily 
hired  through  waiting  lists.  Except  as 
noted  in  §^345.33,  inmates  are  to  be 
placed  on  the  waiting  lists  in  order  of 
receipt  of  applications  for  work  with 
Industries,  and  are  to  be  hired  in  the 
same  sequence. 

(b)  Waiting  lists  are  to  be  maintained 
and  kept  available  for  scrutiny  by 
auditors  and  other  staff  with  a  need  to 
know.  SOI's  are  encouraged  to  maintain 
a  waiting  list  for  each  FPI  factory. 

§  345.33    Waiting  list  bMng  exceptions. 

(a)  Needed  Skills.  An  inmate  may  be 
hired  ahead  of  other  inmates  on  the 
waiting  list  if  the  inmate  possesses 
needed  skills  and  the  SOI  documents 
the  reasons  for  the  action  in  the  position 
classification  files. 


(b)  Prior  FPI  Work  Assignment.  An 
inmate  with  prior  FPI  work  experience 
during  the  inmate's  current  commitment 
and  with  no  break  in  custody  will 
ordinarily  be  placed  within  the  top  ten 
percent  of  the  waiting  lists  unless  the 
inmate  was  transferred  for  disciplinary 
reasons,  was  placed  in  segregation,  or 
voluntarily  left  the  FPI  work  assignment 
for  non-program  reasons  (i.e.  for  some 
reason  other  than  formal  education, 
vocational  training,  drug  abuse  or 
similar  formal  programs).  For  example, 
an  inmate  transferred  administratively 
for  nondisciplinary  reasons,  and  who 
has  documented  credit  as  a  prior 
worker,  is  covered  under  the  provisions 
of  this  paragraph. 

(c)  Industry  Closing  and  Relocation. 
When  an  FPI  factor>-  closes  in  a  location 
with  two  or  more  FPI  factories,  an 
inmate  worker  affected  may  be 
transferred  to  remaining  FPI  factories 
ahead  of  the  top  portion  of  the  inmates 
on  the  waiting  lists,  so  there  is  no  break 
in  active  duty  with  FPI.  Such  actions  are 
also  in  order  where  the  work  force  of  an 
industry  is  reduced  to  meet  institution 
or  FPI  needs.  An  inmate  transferred 
under  the  provisions  of  this  part  will 
have  the  same  benefits  as  any  intra- 
indu.stry  transfer. 

(d)  Disciplinary  Transfers.  An  inmate 
who  is  a  disciplinary  transfer  from  the 
last  institution  designated  and  who 
wishec  re-assignment  in  FPI  at  the 
receiving  institution  may  be  hired  on  a 
case-by-case  basis  at  the  discretion  of 
the  SOI,  who  should  consider  the 
security  level  and  reasons  for  the 
misconduct.  Such  an  inmate,  despite 
prior  experience,  is  not  due  special 
placement  on  the  waiting  list,  is  not 
given  advance  hiring  preference,  and 
does  not  receive  consideration  for 
accelerated  promotion  back  to  the  grade 
held  at  time  of  transfer. 

(e)  Special  Needs.  For  special  needs, 
such  as  Inmate  Financial  Responsibility 
assignment  to  assist  in  paying  a 
significant  financial  obligation  or  for 
release  preparation,  the  unit  team  may 
recommend  an  inmate  for  priority 
placement  on  the  waiting  list.  Such 
placement  must  be  documented  and 
include  the  reason  for  the  exception. 

§  34534    Refusal  to  employ. 

(a)  The  SOI  has  authority  to  refuse  an 
FPI  assignment  to  an  inmate  who,  in  the 
judgment  of  the  SOI,  would  constitute  a 
serious  threat  to  the  orderly  and  safe 
operation  of  the  FPI  factory.  A  refusal  to 
assign  must  be  documented  by  a 
memorandum  to  the  unit  team  listing 
reasons  for  the  refusal,  with  a  copy  to 
the  position  classification  files  in  FPI. 
Typically,  the  reasons  should  include 
other  earlier  (ordinarily  within  the  past 


twelve  months)  documented  violations 
of  the  FPI  inmate  worker  standards  or 
institution  disciplinary  regulations. 

(b)  The  refusal  to  assign  is  to  be 
rescinded  when,  in  the  judgment  of  the 
SOI,  the  worker  no  longer  constitutes  a 
serious  threat  to  the  FPI  industrial 
operation. 

§  345.35    Assignments  to  FPI. 

(a)  Any  request  by  an  inmate  for 
consideration  must  be  made  through  the 
unit  team.  All  inmates  may  be 
considered  for  assignment  with  FPI.  FPI 
does  not  discriminate  on  the  bases  of 
race,  color,  religion,  ethnic  origin,  age, 
or  disability. 

(b)  The  SOI  ordinarily  makes 
assignments  based  on  the 
recommendation  of  the  unit  team. 

(1)  New  workers  are  ordinarily 
assigned  at  pay  grade  five.  All  first-time 
inmate  workers  shall  enter  at  pay  grade 
five  and  may  be  required  to  successfully 
complete  a  course  in  pre-industrial 
training  or  on-the-job  training  (as 
available)  before  promotion  to  pay  grade 
four. 

(2)  An  inmate  who  has  not 
successfully  completed  pre-industrial  or 
on-the-job  training  remains  at  pay  grade 
five  for  at  least  30  days. 

(3)  An  inmate  hired  after  having 
resigned  voluntarily  from  FPI  may  be 
excused  from  pre-industrial  training  and 
may  be  hired  at  a  pay  grade  based  on 
previous  training  and  experience. 

Subpart  E— Inmate  Worker  Standards 
and  Performance  Appraisal 

§  345.40    General. 

This  subpart  authorizes  the 
establishment  of  minimum  work 
standards  for  inmate  workers  assigned 
to  the  Industries  program  at  all  field 
locations.  The  SOI  may  reproduce  these 
standards  and  may  also  develop 
additional  local  guidelines  to  augment 
these  standards  and  to  adapt  them  to 
local  needs  and  conditions.  Local 
Industries  shall  place  these  standards 
and  any  additional  local  guidelines  on 
display  at  appropriate  locations  within 
the  industrial  sites.  Inmates  shall  be 
provided  with  a  copy  of  these  standards 
and  local  guidelines,  and  shall  sign 
receipts  acknowledging  they  have 
received  and  understand  them  before 
beginning  work  in  the  Industries 
program.  In  the  case  of  a  disabled 
inmate,  alternate  media  or  means  of 
communicating  this  information  and 
indicating  the  inmate's  receipt  may  be 
provided,  if  necessary  as  a  reasonable 
accommodation. 

(a)  At  a  minimum,  each  industrial 
location  is  to  have  work  standards  for 
each  of  the  following  areas: 


(1)  Safety — ensuring  the  promotion  of 
workplace  safety  and  the  avoidance  of 
activities  that  could  result  in  injury  to 
self  or  others. 

(2)  Quality  Assurance — ensuring  that 
work  is  done  as  directed  by  the 
supervisor  in  an  attentive  manner  so  as 
to  minimize  the  chance  of  error. 

(3)  Personal  Conduct  and  Hygiene — 
ensuring  the  promotion  of  harmony  and 
sanitary  conditions  in  the  workplace 
through  observation  of  good  hygiene 
and  full  cooperation  with  other  inmate 
workers,  work  supervisors,  and  training 
staff. 

(4)  Punctuality  and  Productivity- 
ensuring  the  productive  and  efficient 
use  of  time  while  the  inmate  is  on  work 
assignment  or  in  training. 

(b)  Compliance  With  Work  Standards. 
Each  inmate  assigned  to  FPI  shall 
comply  with  all  work  standards 
pertaining  to  his  or  her  work 
assignment.  Adherence  to  the  standards 
should  be  considered  in  evaluating  the 
inmate's  work  performance  and 
documented  in  individual  hiring, 
retention,  and  promotion/demotion 
situations. 

§  345.41     Performance  appraisal  for  inmate 
workers. 

Work  supervisors  should  complete  a 
performance  appraisal  form  for  each 
inmate  semi-annually,  by  March  31  and 
September  30.  or  upon  termination  or 
transfer  from  the  industrial  work 
assignment.  Copies  shall  be  sent  to  the 
unit  team.  Inmate  workers  should 
discuss  their  appraisals  with  their 
supervisors  at  a  mutually  agreeable  time 
in  order  to  improve  their  performance. 
Satisfactory  and  unsatisfactor>' 
performance  ratings  shall  be  based  on 
the  standards  in  §  345.40(a). 

(a)  The  SOI  is  to  ensure  that 
evaluations  are  done  and  are  submitted 
to  unit  teams  in  a  timely  manner. 

(b)  The  SOI  or  a  designee  may 
promote  an  inmate  to  a  higher  grade 
level  if  an  opening  exists  when  the 
inmate's  skills,  abilities,  qualifications, 
and  work  performance  are  sufficiently 
developed  to  enable  the  inmate  to  cany 
out  a  more  complex  FPI  factor\' 
assignment  successfully,  when  the 
inmate  has  met  the  institution's  time-in- 
grade  (unless  waived  by  the  SOI),  and 
when  the  inmate  has  abided  by  the 
inmate  worker  standards.  Conversely, 
the  SOI  or  SOI  designee  may  demote  an 
inmate  worker  for  failing  to  abide  by  the 
inmate  worker  standards.  Such 
demotions  shall  be  fully  documented. 

§  345.42    Inmate  worker  dismissal. 

The  SOI  may  remove  an  inmate  from 
Industries  work  status  in  cooperation 
with  the  unit  team. 


UMI 


15830         Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  58  /  Monday.  March  27.  1995  /  Rules  and  Regulations         15831 


(a)  Tbe  SOI  may  remove  an  inmate 
from  FPI  work  status  according  to  the 
conditions  outlined  in  the  pay  and 
benefits  section  of  this  policy  and  in 
cooperation  with  the  unit  team. 

(b)  An  inmate  may  be  removed  from 
FPI  work  status  for  failure  to  comply 
with  any  court-mandated  financial 
responsibility.  (See  28  CFR  545.11(d)). 

(c)  An  inmate  found  to  have 
committed  a  prohibited  act  (whether  or 
not  it  is  FPI  related)  resulting  in 
segregation  or  disciplinary  transfer  is 
also  to  be  dismissed  from  lndu.sthes 
based  on  an  unsatisfactory  performance 
rating  for  failure  to  be  at  work. 

Subpart  F — Inmate  Pay  and  Benefits 

§345.50    General. 

Title  18  U.  S.  Code  Section  4126 
authorizes  FPI  to  compensate  inmates 
under  rules  and  regulations 
promulgatud  by  the  Attorney  General.  It 
is  the  policy  of  FPI  to  provide 
compensation  to  FPI  inmate  workers 
through  various  conditions  of  pay  and 
benefits,  except  as  otherwise  provided 
in  these  regulations. 

§345.51    inmate  pay. 

(a)  Grade  levels.  Inmate  workers  in 
FPI  locations  receive  pay  at  five  levels 
ranging  from  5th  grade  pay  (lowest)  to 
1st  grade  pay  (highest). 

(b)  EJigibility.  (1)  An  inmate  shall 
accrue  vacation  time,  longevity  service 
(Tedit.  and  shall  receive  holiday  pay  for 
the  period  of  time  the  inmate  is 
officialiy  assigned  to  the  Industries 
work  detail.  For  limitations  on  claims, 
refer  to  §  345.66. 

(2)  Inmate  workers  may  be  eligible  for 
premium  pay  as  specified  in  §  345.52. 
Eligibility  for  other  pay  and  benefits  are 
described  separately  in  this  subpart. 

(3)  FPI  pay  and  benefits  are  lost  in 
cases  of  disciplinary  transfer  and 
segregation. 

(4)  An  inmate  returned  to  the 
institution  due  to  program  failure  at  a 
Community  Corrections  Center  or  while 
on  parole  or  escape  is  not  entitled  to 
credit  for  time  spent  in  Industries  prior 

-  to  said  program  failure.  This  rule  also 
applies  to  any  other  program  failure 
which  results  in  a  break  in  confinement 
status. 

%  345.52    Premium  pay. 

Payment  of  premium  pay  to  selected 
inmates  is  authorized.  The  total  number 
of  qualifying  inmates  may  not  exceed 
15%  of  first  grade  inmates  at  a  location. 

(a)  Eligibility.  Inmates  in  first  grade 
pay  status  may  be  considered  for 
premium  pay. 

(b)  The  SeJecUon  Process.  Candidates 
for  premium  pay  must  be  nominated  by 


a  foreman  on  the  FPI  staff,  and 
recommended  on  the  basis  of  specific 
posted  criteria  by  a  selection  committee 
assigned  by  the  SOI. 

(1)  The  SOI,  as  the  chief  selecting 
official,  must  sign  approval  for  all 
premium  pay  inmate  selections.  This 
authority  may  not  be  delegated  below 
the  level  of  Ading  SOI. 

(2)  The  selected  candidate(s)  are 
notified  by  the  FPI  Manager  or  by  a 
posted  list  on  the  FPI  bulletin  board.  A 
record  of  the  selection  and  who  was  on 
the  selection  board  is  kept  for 
documentation  purposes.  An  inmate 
nominated  to  be  a  premium  pay  inmate 
may  refuse  the  appointment  without 
prejudice. 

(c)  (Reserved) 

(d)  Pay  Rate.  Premium  pay  itunates 
receive  a  specified  amount  over  and 
above  all  other  pay  and  benefits  to 
which  they  may  be  entitled  (e.g., 
longevity  pay.  overtime,  piecework 
rates,  etc.).  Premium  pay  is  also  paid  for 
vacation,  holiday,  and  administrative 
hours. 

(e)  Duties  of  Premium  Pay  Inmates. 
Premium  pay  is  a  means  of  recognizing 
the  value  of  those  traits  supportive  of 
morale  and  good  institutional 
adjustment.  It  is  not  a  form  of  bonus  or 
incentive  pay  for  highly  productive 
inmates. 

(f)  Transfer  Status  Of  Premium  "ay 
Inmates.  Premium  pay  status  may  not  be 
transferred  from  institution  to 
institution  with  the  inmate  worker. 
Premium  pay  status  must  be  earned  at 
each  location. 

(g)  Removals  From  Premium  Pay 
Status.  Removal  from  premium  pay 
status  may  occur  for  feilure  to 
demonstrate  the  premium  pay  selection 
traits  or  for  failure  to  abide  by  the 
inmate  worker  standards  set  forth  in  this 
policy.  All  removals  from  premium  pay 
status  shall  be  documented  on  the 
inmate's  evaluation  form.  The  following 
conditions  aLso  may  result  in  removal 
from  premium  pay  status: 

(1)  Any  premium  pay  inmate  found  to 
have  committed  any  level  100  or  200 
series  offense  by  the  DHO  is 
automatically  removed  from  premium 
pay  status  whether  or  not  the  offense 
was  FPl-related. 

(2)  Inmates  absent  from  work  for  more 
than  30  consecutive  calendar  days  may 
be  removed  from  premium  pay  status  by 
the  SOI. 

§345.53    Piecework  ralea. 

Piecework  rates  are  incentives  for 
workers  to  strive  for  higher  pay  and 
produc:tion  benefiting  both  the  worker 
and  FPI.  Piecework  rates  may  be  of  two 
major  types:  individual  piecework  (in 
which  an  individual's  pay  goes  up  or 


down  depending  upon  his/lier  own 
output)  or  Group  Wage  Fund  (in  which 
all  members  of  a  group  strive  for  higher 
rates  or  production  output  as  a  unit,  and 
all  share  in  a  pool  of  funds  distributed 
among  work  group  members  equally). 

§345.54    Overtime  compensation. 

An  inmate  worker  is  entitled  to 
overtime  pay  at  a  rate  of  two  limes  the 
hourly  or  unit  rate  for  hourly, 
individual,  and  group  piecework  rate 
workers,  when  the  total  hours  worked 
(including  administrative  pay)  exceed 
the  PTI  factory's  regularly  scheduled 
workday.  Hours  worked  on  days  other 
than  the  scheduled  work  week  (e.g., 
Saturday)  shall  be  compensated  at  the 
overtime  rate. 

§345.55    Longevity  pay. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sef.iion.  an  inmate  earns 
longevity  pay  raises  after  18  months 
spent  in  FPI  work  status  rega(;dless  of 
whether  or  not  the  work  was 
continuous.  The  ser\'ice  may  have 
occurred  in  one  or  more  FPI  factories  or 
shops.  An  inmate  qualifies  for  longevity 
pay  raises  as  provided  in  the  table 
below: 

Length  ofSeniie  With  FPI 

Aftor  18  months  (»f  service  and  payHl)lo  in  thi- 

19th  month 
Aft«>r  30  months  of  service  and  pHyahIo  in  thf 

31st  month 
After  42  months  of  service  and  pflvable  in  thr 

43rd  month 
After  60  month.*;  t>f  serxice  and  payubic  in  the 

blst  month 
After  84  months  of  service  (&  more)  and 

payable  in  the  85th  month 

Longevity  pay  allowances  shall  be 
added  after  the  wages  for  each  actual 
hour  in  pay  status  have  been  properly 
computed. 

(b)  Exceptions. 

(1)  FPI  work  status  during  service  of 
a  previous  sentence  with  a  subsequent 
break  in  custody  may  not  be  considered 
in  determining  longevity  pay. 

(2)  An  inmate  in  segregation  or  who 
is  given  a  disciplinary  transfer  loses  any 
longevity  status  previously  achieved. 

(3)  An  inmate  who  voluntarily 
transfers  to  a  non-FPI  work  assignment 
Icses  any  longevity  status  previously 
achieved.  An  inmate  who  leaves  FPI  to 
enter  education,  vocational  training,  or 
drug  abuse  treatment  programs, 
however,  generally  retains  longevity  and 
pay  grade  .status  upon  return  to  FPI, 
unless  the  inmate  withdraws  from  those 
programs  without  a  good  faith  effort  to 
complete  them.  The  decision  on 
whether  there  was  a  good  faith  effort  is 
to  be  made  by  the  SOI  in  concert  with 
the  staff  member  in  charge  of  the 
program. 


§345.56    Vacation  pay. 

Inmate  workers  are  granted  FPI 
vacation  pay  by  the  SOI  when  their 
continued  good  work  performance 
justifies  such  pay,  based  on  such  criteria 
as  quality  of  work,  attendance  and 
punctuality,  attentiveness,  and 
adherence  to  industry  operating 
regulations.  The  inmate  must  submit  a 
written  request  for  vacation  time, 
ordinarily  two  weeks  in  advance  of  the 
requested  vacation  time.  The  work 
supervisor  must  recommend  to  the  SOI 
the  vacation  time  to  be  taken  or  paid. 
Eligibility  for  vacation  pay  must  be 
verified  by  the  Business  Office  prior  to 
approval  by  the  SOI.  The  SOI  may 
declare  an  inmate  ineligible  for  vacation 
credit  because  of  an  inmate's 
unsatisfactory  work  performance  during 
the  month  in  which  such  credit  was  to 
occur. 

(a)  An  inmate  may  take  accrued 
vacation  time  for  visits,  participation  in 
institution  programs  or  for  other  good 
reasons  at  the  discretion  of  the  SOI. 
Industrial  managers  should  make  every 
reasonable  attempt  to  schedule  an 
inmate  worker's  vacations  so  as  not  to 
conflict  with  the  workforce 
requirements  of  FPI  factory  production 
st:hedules  and  Inmate  Systems 
Management  requirements. 

(b)  An  inmate  temporarily  assigned  to 
the  Industrial  detail,  e.g.,  on 
construction  details,  also  earns  vacation 
credit  which  he  or  she  mu.st  take  or  be 
paid  for  at  the  end  of  the  temporary 
assignment. 

(c)  An  inmate  must  take  and/or  be 
paid  for  vacation  credit  within  si.xty 
days  after  each  annual  eligibility  date  of 
the  inmate's  most  recent  date  of 
assignment  to  FPI.  An  inmate  who 
elects  not  to  take  vacation  time  must 
indicate  this  in  writing.  That  inmate 
shall  receive  pay  for  the  annual  vacation 
credit  in  a  lump  sum  on  the  regular 
monthly  payroll.  This  amount  is 
ordinarily  paid  within  sixty  days  after 
the  annual  eligibility  date  of  the 
inmate's  most  recent  date  of  assignment 
to  FPI.  An  inmate  whose  employment  is 
terminated  by  release,  reassignment, 
transfer,  or  other  reasons,  and  who  has 
unused  vacation  credit  shall  be  paid  for 
this  credit  on  the  monthly  payroll. 

§  345.57    Administrative  pay. 

An  inmate  excused  from  a  job 
assignment  may  receive  administrative 
pay  for  such  circumstances  as  a  general 
recall  for  an  institution,  power  outages, 
blood  donations,  or  other  situations  at 
the  discretion  of  the  SOI.  Such  pay  may 
not  exceed  an  aggregate  of  three  hours 
per  month. 


§345.58    Holiday  pay. 

An  inmate  worker  in  FPI  work  status 
shall  receive  pay  at  the  standard  hourly 
rate,  plus  longevity  where  applicable, 
for  all  Federal  holidays  provided  the 
inmate  is  in  work  status  on  the  day 
before  and  the  day  after  the  holiday 
occurs.  Full-time  workers  receive  one 
full  day's  pay.  Part-time  workers  receive 
one-half  day's  pay. 

§  345.59    Inmate  pertorniance  pay. 

Inmate  workers  for  FPI  may  also 
receive  Inmate  Performance  Pay  for 
participation  in  programs  where  this 
award  is  made.  However,  inmate 
workers  may  not  receive  both  Industries 
Pay  and  Performance  Pay  for  the  same 
program  activity.  For  example,  an 
inmate  assigned  to  a  pre-industrial  class 
may  not  receive  FPI  pay  as  well  as 
inmate  performance  pay  for 
participation  in  the  class. 

§345.60    Training  pay. 

Inmates  directed  by  the  SOI  to  take  a 
particular  type  of  training  in  connection 
with  a  FPI  job  are  to  receive  FPI  pay  if 
the  training  time  occurs  during  routine 
FPI  factory  hours  of  operation.  This 
does  not  include  ABE/GED  or  pre- 
industrial  training. 

§  345.61     Inmate  earnings  statement 

Each  inmate  worker  in  FPI  shall  be 
given  a  monthly  earnings  statement 
while  actively  working  for  FPI. 

§  345.62    Inmate  accident  compensation. 
An  inmate  worker  shall  be  paid  lost- 
time  wages  while  hospitalized  or 
confined  to  quarters  due  to  work-related 
injuries  (including  occupational  disease 
or  illnesses  directly  caused  by  the 
worker's  job  assignments)  as  specified 
by  the  Inmate  Accident  Compensation 
Program  (28  CFR  part  301). 

§  345.63    Funds  due  deceased  inmates. 

Funds  due  a  deceased  inmate  for 
work  performed  for  FPI  are  payable  to 
a  legal  representative  of  the  inmate's 
estate  or  in  accordance  with  the  law  of 
descent  and  distribution  of  the  state  of 
domicile. 

§  345.64    Referral  of  releasabie  medical 
data  to  FPI  staff. 

The  SOI  is  responsible  for  ensuring 
that  appropriate  releasabie  information 
pertaining  to  an  inmate's  medical 
limitation  (e.g  ,  back  injury')  is  made 
available  to  the  FPI  staff  member  who 
directly  supervises  the  assignment. 

§  345.65    Inmate  medical  work  limitation . 
In  addition  to  any  prior  illnesses  or 
injuries,  medical  limitations  also 
include  any  illness  or  injury  sustained 
by  an  inmate  which  necessitates 


removing  the  ill  worker  from  an  FPI 
work  assignment.  If  an  inmate  worker  is 
injured  more  than  once  in  a 
comparatively  short  time,  and  the  '■ 

circumstances  of  the  injury  suggest  an      ' 
awkwardness  or  ineptitude  which  in 
turn  indicates  that  further  danger  exists, 
the  inmate  may  be  removed  to  another 
FPI  detail  or  to  a  non-FPI  detail. 

§345.66    Claims  limitation. 

Claims  relating  to  pay  and/or  benefits 
must  occur  within  one  calendar  year  of 
the  period  of  time  for  which  the  claim   « 
is  made.  Inmate  claims  submitted  more 
than  one  year  after  the  time  in  question 
require  the  approval  of  the  Assistant 
Director  before  an  inmate  may  receive 
such  pay  and/or  benefit. 

§  345.67    Retention  of  benefits. 

(a)  Job  Retention.  Ordinarily,  when  an 
inmate  is  absent  from  the  job  for  a 
significant  period  of  time,  the  SOI  will 
fill  that  position  with  another  inmate, 
and  the  first  inmate  will  have  no 
entitlement  to  continued  FPI 
employment. 

(1)  For  up  to  the  first  30  days  when 
an  inmate  is  in  medical  idle  status,  that 
inmate  will  retain  FPI  pay  grade  status, 
with  suspension  of  actual  pay,  and  will 
be  able  to  return  to  FPI  when  medically 
able,  provided  the  absence  was  not 
because  of  a  FPI  work-related  injury 
resulting  from  the  inmate's  violation  of 
safety  standards.  If  the  medical  idle  lasts 
longer  than  30  days,  was  not  caused  by 

a  violation  of  safety  standards,  and  the 
unit  team  approves  the  inmate's  return 
to  FPI,  the  SOI  shall  place  that  inmate 
within  the  top  ten  percent  of  the  FPI 
waiting  list. 

(2)  Likewise,  for  up  to  the  first  30 
days  when  an  inmate  is  in 
Administrative  Detention,  that  inmate 
may  retain  FPI  pay  grade  status,  with 
actual  pay  suspended,  and  will  be  able 
to  return  to  FPI,  provided  the  inmate  is 
not  found  to  have  committed  a 
prohibited  act.  If  Administrative 
Detention  lasts  longer  than  30  days,  and 
the  inmate  is  not  found  to  have 
committed  a  prohibited  act,  and  the  unit 
team  approves  the  inmate's  return  to 
FPI.  the  SOI  shall  place  that  inmate 
within  the  top  ten  percent  of  the  FPI 
waiting  list. 

(3)  An  inmate  in  Administrative 
Detention,  and  found  to  have  committed 
a  prohibited  act.  may  return  to  FPI  work 
status  at  the  discretion  of  the  SOI. 

(4)  If  an  inmate  is  injured  and  absent 
from  the  job  because  of  a  violation  of 
FPI  safety  standards,  the  SOI  may 
reassign  the  inmate  within  FPI  or 
recommend  that  the  unit  team  reassign 
the  inmate  to  a  non-FPI  work 
assignment. 
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(5)  If  an  inmate  is  transferred  from 
one  institution  to  another  for 
adniinistralive  (not  disciplinary) 
reasons,  and  the  unit  team  approves  the 
inmate's  return  to  FPl.  the  SOI  shall 
place  that  inmate  within  the  top  ten 
percent  of  the  FPl  waiting  list. 

(b)  Lnngexity  and  vacation  credit. 
Ordinarily,  when  an  inmate's  FPl 
employment  is  interrupted,  the  inmate 
loses  all  accumulated  longevity  and 
vacation  credit  with  the  following 
exceptions: 
*     (1)  The  inmate  retains  longevity  and 
vacation  credit  when  placed  in  medical 
idle  status,  provided  the  medical  idle  is 
not  because  of  a  FPl  work-related  injury 
resulting  from  the  inmate's  violation  of 
safety  standards.  If  the  medical  idle 
results  from  a  FPl  work-related  injury 
where  the  inmate  was  not  at  fault,  the 
inmate  also  continues  to  earn  longevity 
and  vacation  credit. 

(2)  Likewise,  the  inmate  retains,  and 
continues  earning  for  up  to  30  days, 
longevity  and  vacation  credit  if  placed 
in  Administrative  Detention,  provided 
the  inmate  is  not  found  to  have 
committed  a  prohibited  act. 

(3)  The  inmate  retains,  but  does  not 
continue  earning,  longevity  and 
vacation  credit  when  transferring  from 
one  institution  to  another  for 
administrative  (not  disciplinary) 
reasons,  when  absent  from  the 
institution  on  writ,  or  when  placed  in 
administrative  detention  and  found  to 
have  committed  a  prohibited  act. 

(c)  Pay  grade  retention.  Ordinarily, 
when  an  inmate's  FPl  employment  is 
interrupted,  that  inmate  is  not  entitled 
to  retain  his  or  her  pay  grade,  with  the 
following  exceptions. 

(1)  An  inmate  retains  pay  grade  status, 
with  actual  pay  suspended,  for  up  to  30 
days  in  Administrative  Detention. 
However,  the  inmate  is  not  reimbursed 
for  the  time  spent  in  detention. 

(2)  Likewise,  an  inmate  retains  pay 
grade  status  for  up  to  30  days  while 
absent  from  the  institution  on  writ,  with 
actual  pay  suspended.  The  SOI  may 
approve  pay  grade  retention  when  an 
inmate  is  on  writ  for  longer  than  30  days 
on  a  case-by-case  basis. 

(3)  If  an  inmate  is  absent  betause  of 
a  FPl  work-related  injury  where  the 
inmate  was  not  at  fault,  the  inmate 
retains  his  or  her  pay  grade,  with  actual 
pay  suspended. 

Subpart  Q — Awards  Program 

§345.70    Qaneral. 

FPl  provides  incentive  awards  of 
various  types  to  inmate  workers  for 
special  achievements  in  their  work, 
scholarship,  suggestions,  for  inventions 
which  improve  industry  processes  or 


.safety  or  which  conserve  energy  or 
materials  consumed  in  FPl  operations, 
and  for  outstanding  levels  of  self- 
development. 

§  345.71    Official  cofiuTMndations. 

An  inmate  worker  may  retieive  an 
official  written  commendation  for  any 
suggestion  or  invention  adopted  by  FPl, 
or  for  any  special  achievement,  as 
determined  by  the  SOI.  related  to  the 
inmate's  industrial  work  assignment.  A 
copy  of  the  commendation  is  to  be 
placed  in  the  inmate's  central  file. 

§  345.72    Caah  bonus  or  cash  award. 

An  iiunate  worker  may  receive  a  cash 
bonus  or  cash  award  for  any  suggestion 
or  invention  which  is  adopted  by  FPl 
and  produces  a  net  savings  to  FPl  of  at 
least  $:^50.00.  Cash  awards  shall  be  one 
percent  of  the  net  estimated  savings 
during  the  first  year,  with  the  minimum 
award  being  $25.00.  and  the  maximum 
award  being  $1,000.00. 

§  345.73    Procadures  lor  granting  awards 
tor  suggastlons  or  inventions. 

Inmate  suggestions  for  improvements 
in  operations  or  safety,  or  for 
conservation  of  energy  or  material,  must 
be  submitted  in  writing. 

(a)  The  inmate's  immediate  supervisor 
shall  review  the  suggestion  and  forward 
it  with  comments  and  award 
recommendation  to  the  SOI. 

(b)  The  SOI  shall  ensure  that  all 
inmate  suggestions  and/or  inventions 
formally  submitted  are  considered  for 
incentive  awards  by  a  committee 
comprised  of  Industries  personnel 
designated  by  the  SOI. 

(1)  The  committee  is  authorized  to 
award  a  cash  award  of  up  to  $100.00  or 
an  equivalent  gift  not  to  exceed  $100.00 
in  value  to  an  inmate  whose  suggestion 
has  been  adopted.  A  recommendation 
for  an  award  in  excess  of  $100.00  shall 
be  forwarded  to  the  Assistant  Director 
for  a  final  decision. 

(2)  The  committee  shall  forward  all 
recommendations  for  awards  for 
inventions  through  the  SOI  to  the 
Warden.  The  Warden  may  choose  to  add 
his  or  her  comments  before  forwarding 
to  the  Assistant  Director  for  a  final 
decision. 

(3)  Incentive  awards  are  the  exclusive 
methods  for  recognizing  inmates  for 
suggestions  or  inventions. 

§  34&.74    Awards  lor  special  achievamants 
for  irwnata  workars. 

While  recognition  of  inmate  worker 
special  achievements  may  originate 
from  any  FTl  staff  member,  the 
achievement  ordinarily  will  bo 
submitted  in  writing  by  the  inmate's 
immediate  supervi.sor 


(a)  The  SOI  shall  appoint  a  l{x:al 
institution  committee  to  consider 
inmates  for  special  achievement  awards. 

(h)  The  committee  shall  forward  its 
recommendations  to  the  SOI,  who  is 
authorized  to  approve  individual 
awards  (cash  or  gifts)  not  to  exceed  $100 
in  value.  A  recommendation  for  an 
award  in  excess  of  $100  (c;a.sh  or  gifts) 
shall  be  forwarded,  with  the 
Superintendent's  recommendation  and 
the  justiPication  for  it,  through  the 
Warden  to  the  Assistant  Director.  The 
Warden  may  submit  comments  on  the 
recommendation. 

Subpart  H— FPl  Inmate  Training  and 
Scholarship  Programs 

§  345.80    General. 

As  earnings  permit.  FPl  provides 
appropriate  training  for  inmates  which 
is  dirtclly  related  to  the  inmate  workers 
job  assignment.  Additionally.  FPl 
administers  a  scholarship  program  to 

Erovide  inmates  with  an  opportunity  to 
egin.  or  to  continue  with  business  and 
indu.str>'  courses  or  vocational  training. 

(a)  An  applicant  for  FTI-funded 
training  programs  should  be  evaluated 
to  determine  sufficient  interest  and 
preparation  to  successfully  complete  the 
course  content.  The  evaluation  may  be 
done  by  the  Education  Department,  unit 
team,  or  other  qualified  personnel. 

(b)  An  inmate  selected  to  participate 
in  FPI-funded  training  programs 
ordinarily  must  have  enough  sentent^ 
time  remaining  to  serve  to  complete  the 
training. 

§  345.81     Pre-industrial  training. 

FPl  encourages  tlie  development  and 
use  of  pre-industrial  training  programs. 
Such  training  ordinarily  provides 
benefits  to  the  inmate  and  to  the  FPl 
factory.  Pre-industrial  training  also 
provides  an  additional  management  tool 
for  replacing  inmate  idleness  with 
constructive  activity.  Accordingly,  each 
FPl  factory  location  may  provide  a  pre- 
industrial  training  program. 

(a)  Pre-industrial  program  trainees 
shall  ordinarily  begin  at  the  entry  level 
pay  grade  (grade  5).  Positions  for  pre- 
industrial  training  programs  are  filled  in 
tne  same  manner  as  other  grade  five 
positions. 

(b)  Pre-industrial  training  is  not  a 
prerequisite  for  work  placement  if  the 
inmate  already  possesses  the  needed 

skill. 

(c)  If  pre-industrial  training  is 
available  and  the  worker  has  not 
completed  both  the  skill  training  and 
orientation  phases  of  pre-industrial 
training,  the  inmate  should  be  put  into 
the  first  available  training  class. 

(d)  When  pre-industrial  training  is  not 
available,  new  FPl  assignees  will  receive 


on-the-job  training  in  pre-industrial  pay 
status  for  a  period  of  at  least  30  days 
before  being  promoted  Into  available 
fourth  grade  jobs. 

§  345.82    Apprenticestilp  training. 

FP!  provides  inmate  workers  with  an 
opportunity  to  participate  in 
apprenticeship  training  programs  to  the 
extent  practicable.  Such  programs  help 
prepare  workers  for  post-release 
employment  in  a  variety  of  trades. 
Apprentices  are  given  related  trades 
classroom  instruction  in  addition  to  the 
skill  training  during  work  hours,  where 
necessary. 

§345.83    Job  safety  training. 

FPl  provides  inmates  with  regular  job 
safety  training  which  is  developed  and 
scheduled  in  coordination  with  the 
institution  Safety  Manager.  Participation 
in  the  training  shall  be  documented  in 
a  safety  training  record  signed  by  the 
inmate. 

§  345.84    Ttta  FPl  scholarship  fund. 

FPl  shall  award  post-secondary  school 
scholarships  to  selected,  qualified 
inmate  workers.  These  scholarships 
provide  an  inmate  with  the  opportunity 
to  begin  or  continue  with  business  and 
industry  courses  or  vocational  training 
as  approved  and  deemed  appropriate  by 
the  Supervisor  of  Education. 

(a)  Eligibility  Requirements.  The  SOI 
and  the  Supervisor  of  Education  at  each 
institution  shall  develop  application 
procedures  to  include,  at  a  minimum, 
the  following  criteria: 

(1)  The  inmate  shall  be  a  full-time  FPl 
worker. 

(2)  The  inmate  has  a  favorable 
recommendation  for  participation  from 
his  or  her  work  supervisor. 

(3)  The  inmate  meets  all  relevant 
institution  requirements  for 
participation  (e.g.  disciplinary  record, 
custody  level). 


(4)  The  inmate  is  accepted  by  the 
institution  of  higher  learning  offering 
the  course  or  program  which  is 
requested. 

(5)  The  inmate  must  maintain  a 
verifiable  average  of  "C"  or  better  to 
continue  program  eligibility. 

(6)  Before  beginning  the  course  of 
study,  the  inmate  must  sign  an 
agreement  to  provide  the  SOI  with  an 
unaltered,  original  copy  of  his  or  her 
grades. 

(b)  Scholarship  Selection  Procedures. 
FPl  scholarship  awards  shall  be  made 
by  a  three  member  Selection  Committee 
comprised  of  the  SOI,  the  Supervisor  of 
Education,  and  one  other  person 
designated  by  the  SOI. 

(c)  Scholarship  Program  Operation. 

(1)  Ordinarily,  one  scholarship  may 
be  awarded  per  school  period  for  every 
fifty  workers  assigned.  At  least  one 
scholarship  may  be  awarded  at  each 
institution  location,  regardless  of  the 
number  of  inmates  assigned. 

(2)  Individual  scholarships  ordinarily 
should  not  exceed  the  cost  of  tuition 
and  books  for  one  course.  Where  several 
courses  may  be  taken  for  the  same  cost 
as  one,  the  inmate  worker  may  be 
allowed  to  take  more  than  one  course. 

(3)  Scholarship  monies  are  to  be  paid 
only  to  the  institution  providing 
instruction,  or  to  the  Education 
Department  for  transfer  of  funds  to  the 
college,  university,  or  technical 
institution  providing  instruction. 

(4)  An  inmate  may  not  receive  more 
than  one  scholarship  per  school  period. 

(5)  An  inmate  must  maintain  at  least 

a  "C"  average  to  be  continued  as  eligible 
for  further  assistance.  An  inmate 
earning  less  than  "C"  must  wait  one 
school  period  of  eligibility  before 
reapplying  for  further  assistance.  Where 
a  course  grade  is  based  on  a  "pass/fail" 
system,  the  course  must  be  "passed"  to 
be  eligible  for  further  assistance. 

(6)  An  inmate  awarded  a 
correspondence  course  must 


successfully  complete  the  course  during 
a  school  year  (e.g.,  2  semesters,  3 
quarters). 

(7)  An  inmate  receiving  scholarship 
aid  must  have  approval  from  the  SOI 
and  the  Supervisor  of  Education  before 
withdrawing  from  classes  for  good 
reason.  An  inmate  withdrawing  or 
"dropping"  courses  without  permission 
shall  wait  one  school  year  before 
applying  for  further  scholarship 
assistance.  An  inmate  may  withdraw 
from  courses  without  penalty  for 
medical  or  non-disciplinary 
administrative  reasons  such  as  transfer, 
writ,  release,  etc.,  without  first  securing 
permission,  although  withdrawals  for 
medical  reasons  must  be  certified  in 
writing  by  the  Hospital  Administrator. 

SUBCHAPTER  C— JNSTITUTIONAL 
MANAGEMENT 

PART  545— WORK  AND 
COMPENSATION 

2.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  18  U.S.C.  3013, 
3571,  3572,  3621,  3622,  3624,  3663,  4001, 
4042.  4081.  4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1, 
1987),  4126,  5006-5024  (Repealed  October 
12,  1984  as  to  offenses  committed  after  that 
date).  5039;  28  U.S.C.  509.  510;  28  CFR  0.95- 
0.99. 

Subpart  E    [Removed] 
Subpart  F    [Removed] 

Subpart  G    [Removed] 

3.  In  28  CFR  part  545,  subpart  E, 
consisting  of  §§  545.40  through  545.43, 
subpart  F,  consisting  of  §§  545.50 
through  545.56,  and  subpart  G, 
consisting  of  §§  545.60  through  545.64, 
are  removed. 

|FR  Doc.  95-7463  Filed  3-24-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOP1MENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

24  CFR  Part  570 

[Docket  No.  R-e5-1684;  FR-3415-F-03] 

Joint  Community  (development 
Program:  Institutions  of  Higher 
Education  and  States/Units  of  General 
Local  Government;  Special  Purpose 
Grants 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
requirements  and  procedures  for 
awarding  and  administering  special 
purpose  grants  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended  by  the  Housing 
and  Community  Development  Act  of 
1992.  to  institutions  of  higher  education 
or  to  States  and  units  of  general  local 
government  and  institutions  of  higher 
education  jointly  submitting 
applications  to  HUD.  Institutions  of 
higher  education  must  demonstrate  that 
they  have  the  capacity  to  carry  out 
eligible  activities. 
EFFECTIVE  DATE:  April  26.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil.  Office  of  University 
Partnerships.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
(202)  70ft-1537.  The 

Telecommunications  Device  for  the  Deaf 
(TDD)  number  is  (202)  708-1455.  (These 
are  not  toll  free  numbers.) 

SUPPt.EMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 
approval  number  2535-0084. 

n.  Background 

Section  801(c)(2)  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28. 
1992)  amended  Section  107  of  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301  et  seq.]  to  add  a  new  category  of 
special  purpose  grants.  This  new 
program  authorizes  grants  to  institutions 
of  higher  education  or  to  States  and 


units  of  general  local  government  and 
institutions  of  higher  education  that 
jointly  submit  applications  to  HUD. 
Institutions  of  higher  education  must 
demonstrate  capacity  to  carry  out 
eligible  activities  under  Title  I.  This  rule 
implements  this  new  grant  authority. 
For  ease  of  reference,  this  new  program 
may  be  called  the  Joint  Community 
Development  (CD)  Program. 

III.  Summary  of  Final  Rule 

Following  are  the  highlights  of  the 
rule  that  will  govern  the  grants  under 
the  Joint  CD  Program: 

1.  A  new  section  570.411  is  being 
added  to  Subpart  E.  Special  Purpose 
Grants,  of  the  Community  Development 
Block  Grant  (CDBG)  regulations  to 
govern  grants  under  this  program.  It 
should  be  noted  that  section  570.400, 
which  contains  general  requirements  for 
all  special  purpose  grant  programs, 
applies  to  this  new  program  as  well. 
Additionally,  grantees  must  comply 
with  the  Americans  with  Disabilities 
Act  of  1990. 

2.  Section  570.411(b)  provides 
definitions  for  "demonstrated  capacity" 
and  "institutions  of  higher  education." 

3.  Section  570.41  l(cy  defines  eligible 
applicants.  It  indicates  that  an 
application  must  be  filed  either  by  an 
institution  of  higher  education  or  jointly 
by  an  institution  of  higher  education 
and  a  State  or  unit  of  general  local 
government.  This  subsection  also  states 
that  HUD  will  not  fund  an  applicant 
twice  for  the  same  kinds  of  activities. 

4.  Section  570.411(d)  spells  out  the 
role  of  each  participant  in  the  joint 
applications. 

5.  Section  570.411(e)  defines  the 
eligible  activities  as  those  eligible  under 
the  basic  CDBG  regulations  found  in 
subpart  C  of  part  570.  It  also  makes  clear 
that  these  activities  may  be  designed  to 
assist  residents  of  colonies  to  improve 
living  conditions  and  standards  within 
colonies. 

6.  Section  570.411(f)  indicates  that  the 
program  will  be  run  competitively 
through  publication  of  a  Notice  of 
Funding  Availability  (NOFA). 

7.  Section  570.411(g)  provides  that 
when  an  institution  of  higher  education 
or  a  State  which  is  a  joint  applicant 
proposes  to  carry  out  an  activity  within 
the  entitlement  jurisdiction  of  one  or 
more  units  of  general  local  government, 
then  such  governments  must  approve 
the  activity  and  certify  that  it  is 
consistent  with  their  consolidated  plan 
(see  24  CFR  part  91). 

8.  Section  570.411(h)  provides  a 
general  description  of  what  will  be 
contained  in  each  NOFA. 

9.  Sections  570.411  (i)  and  (j)  detail 
the  selection  criteria  that  HUD  will  use 


to  evaluate  applications  under  each 
NOFA  competition. 

10.  Section  570.411(1)  spells  oufthat 
an  applicant  proposing  housing 
activities  will  have  to  submit  a 
certification  that  the  activities  are 
consistent  with  the  Consolidated  Plan  of 
the  jurisdiction  to  be  seived. 

11.  Section  570.411(m)  deals  with  the 
citizen  participation  requirement  under 
the  Joint  CD  Program.  It  Is  a  modified 
version  of  the  basic  CDBG  requirement 
and  is  similar  to  that  used  in  other 
special  purpose  grant  programs. 

12.  Section  570.41  ifn)  provides 
details  on  environmental  review 
responsibilities  for  this  program. 

rv.  Discussion  of  Public  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  on  December  29.  1993. 
at  58  FR  68795.  and  the  public  was 
given  60  days  in  which  to  submit 
comments.  Three  comments  were 
received  on  the  proposed  rule:  one  from 
a  university,  one  from  a  city  and  one 
from  an  association  of  institutions  of 
higher  education.  Following  are  the 
comments  made  and  HUD's  response  to 
each  comment. 

Comment.  The  definition  of  eligible 
institution  of  higher  education  should 
be  broadened  to  include  community 
colleges. 

Response.  Community  colleges 
generally  do  not  have  the  capacity  to 
undertake  the  kinds  of  activities  that 
will  be  eligible  under  this  program. 
With  a  limited  amount  of  funds  and  a 
very  large  number  of  qualified  four-year 
institutions  applying  for  these  funds,  it 
would  be  unfair  to  community  colleges 
to  have  them  expend  time  and  costs  to 
prepare  applications  when  their  chances 
of  being  successful  are  very  limited. 
Therefore,  the  proposed  definition  was 
not  changed. 

Comment.  The  rule  should  spell  out 
in  greater  detail  the  program  objectives 
and  not  leave  this  for  the  Notice  of 
Funding  Availability  (NOFA). 

Response.  The  precise  program 
objectives  may  change  from  time-to- 
time.  Each  NOFA  will  spell  out  the 
precise  objective  for  that  competition. 
Therefore,  the  objectives  will  not  be 
included  in  the  rule  but  in  the  NOFA. 

Comment.  Grants  should  be  limited  to 
those  institutions  that  meet  the  Federal 
definition  of  "urban"  universities. 

Response.  There  is  no  Federal 
government-wide  definition  of  urban 
universities.  The  definition  cited  by  the 
commenter  is  not  a  Federal  definition 
but  restricted  to  a  specific  program  in 
the  U.S.  Department  of  Education.  The 
Joint  CD  program  has  no  statutory 
provision  limiting  grants  to  urban 
universities,  nor  does  HUD  feel  that 


such  a  restriction  is  appropriate,  given 
the  interest  of  many  different  kinds  of 
institutions  of  higher  education  in 
addressing  CDBG  needs  Therefore,  the 
comment  was  not  accepted. 

Comment.  All  applications  from 
States  or  units  of  local  governments 
must  demonstrate  support  from  an 
institution  of  higher  education. 

Response.  Such  a  demonstration  of 
support  is  inherent  in  the  requirement 
that  applications  from  governments 
must  be  filed  jointly  with  an  institution 
of  higher  education.  HUD  does  not 
believe  that  any  further  demonstration 
of  support  is  needed  or  desirable. 

Comment.  Two  commenters  indicated 
that  the  provision  in  section  570.411(c) 
that  eligible  applicants  will  be  funded 
only  every  other  funding  cycle  is  not 
clear.  They  questioned  whether  grants 
would  be  for  one  year  or  two  year 
periods. 

Response.  A  funding  cycle  is 
determined  each  time  HUD  issues  a 
NOFA.  A  decision  regarding  the  length 
of  the  grant  will  be  made  at  the  time 
each  NOFA  is  issued  and  delineated  in 
the  NOFA.  Since  HUD  expects  that  each 
NOFA  may  deal  with  different  priorities 
and  eligible  activities,  it  is  not  prudent 
to  identify  the  project  period  in  the 
regulations.  In  addition,  HUD  has 
revised  the  requirement  that  eligible 
applicants  be  funded  only  every  other 
funding  cycle  to  prohibit  grantees  that 
are  institutions  of  higher  education  from 
receiving  any  subsequent  grants  from 
NOFAs  with  the  same  program 
objectives  as  those  for  which  they 
received  funding.  State  or  local 
governments  may  apply  in  subsequent 
cycles  in  which  the  NOFA  contains  the 
same  program  objectives  as  long  as  they 
apply  with  a  different  institution  of 
higher  education.  The  need  for  these 
funds  is  great,  as  is  the  number  of 
institutions  and  governments  interested 
in  applying.  HUD  believes  that  it  would 
be  unwise  to  concentrate  the  funds 
among  a  few  institutions. 

V.  Other  Matters 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  in  this  rule 
do  not  have  Federalism  implications 
and,  thus,  are  not  subject  to  review 
under  the  Order.  Nothing  in  the  rule 
implies  any  preemption  of  State  or  local 
law.  nor  does  any  provision  of  the  rule 
disturb  the  existing  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 


Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
designated  Official  under  Executive 
Order  12606,  has  determined  that  this 
rule  does  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  thus,  is  not  subject  to  review  under 
the  Order. 

Environmental  Finding 

A  Finding  of  No  Significant  Impact 
with  regard  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4321.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276,  451  Seventh 
Street,  SW.,  Washington.  DC  20410. 

Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  inasmuch  as 
the  entities  funded  under  this  program 
will  be  relatively  few  in  number. 
Consequently,  HUD  does  not  believe 
that  a  significant  number  of  small 
entities  will  be  affected  by  this  program. 
The  application  requirements  associated 
with  funding  under  the  program  have 
been  kept  to  the  minimum  necessary  for 
administration  of  grant  funds,  and  the 
Department  does  not  believe  it  is 
necessary  or  appropriate  to  alter  these 
requirements  as  they  apply  to  small 
entities  who  may  be  prospective 
grantees. 

Semiannual  Agenda 

This  final  rule  was  listed  as  item  1849 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  November 
14,  1994 (59  FR  57632.  57665)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Joint  Community  Development 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
number  14.242. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure.  American  Samoa. 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam.  Indians.  Lead 
poisoning,  Loan  programs — housing  and 


community  development.  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory.  Pockets 
of  poverty.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements,  Small 
cities.  Student  aid.  Virgin  Islands. 
Accordingly,  24  CFR  part  570  is 
amended  as  follows: 

PART  570— COMI^IUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
part  570  continues  to  read  as  follows: 

Autliority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

2.  Section  570.411  is  added  to  subpart 
E,  to  read  as  follows: 

§  570.41 1    Joint  Community  Development 
Program. 

(a)  General.  Grants  under  this  section 
will  be  awarded  to  institutions  of  higher 
education  or  to  States  and  local 
govenunents  applying  jointly  with 
institutions  of  higher  education. 
Institutions  of  higher  education  must 
demonstrate  the  capacity  to  carry  out 
activities  under  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974.  For  ease  of  reference,  this  program 
may  be  called  the  Joint  CD  Program. 

(b)  Definitions. 
Demonstrated  capacity  to  carry  out 

eligible  activities  under  Title  I  means 
recent  satisfactory  activity  by  the 
institution  of  higher  education's  staff 
designated  to  work  on  the  program, 
including  subcontractors  and 
consultants  firmly  committed  to  work 
on  the  proposed  activities,  in  Title  I 
programs  or  similar  programs  without 
the  need  for  oversight  by  a  State  or  unit 
of  general  local  government. 

Institution  of  nigher  education  means 
a  college  or  university  granting  4-year 
degrees  and  accredited  by  a  national  or 
regional  accrediting  agency  recognized 
by  the  U.S.  Department  of  Education. 

(c)  Eligible  applicants.  Institutions  of 
higher  education  or  States  and  units  of 
general  local  government  jointly  with 
institutions  of  higher  education  may 
apply.  Institutions  of  higher  education 
with  demonstrated  capacity  to  carry  out 
eligible  activities  under  Title  I  may 
apply  on  their  own,  without  the  joint 
participation  of  a  State  or  unit  of  general 
local  government.  States  or  unit  of 
general  local  governments  must  file 
jointly  with  an  institution  of  higher 
education.  For  these  approved  joint 
applications,  the  grant  will  be  made  to 
the  State  or  unit  of  general  local 
government  and  the  institution  of  higher 
education  jointly.  If  an  eligible 
applicant  is  an  institution  of  higher 
education,  it  will  not  be  funded  more 
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than  once  for  the  same  kinds  of 
activities.  These  grantees  may  not 
receive  funding  under  a  subsequent 
NOFA  if  it  has  the  same  program 
objectives  as  the  one  under  which  the 
grantee  previously  received  funding. 
However,  a  State  or  unit  of  general  local 
govermnent  is  eligible  to  apply  if  it  files 
jointly  with  a  different  institution  of 
higher  education  in  each  NOFA  cycle. 
HUD  may  further  limit  the  type  of 
eligible  applicant  to  be  funded.  Any 
such  limitations  will  be  contained  in  the 
Notice  of  Funding  Availability 
described  below  in  paragraph  (h)  of  this 
section. 

(d)  Role  of  participants  in  joint 
applications.  An  institution  of  higher 
education  and  a  State  or  unit  of  general 
local  government  may  carry  out  eligible 
activities  approved  in  joint  applications. 
Where  there  are  joint  applicants,  the 
grant  will  be  made  to  both  and  both  will 
be  responsible  for  oversight, 
compliance,  and  performance.  The 
application  will  have  to  clearly 
delineate  the  role  of  each  applicant  in 
the  joint  application.  Any  funding 
sanctions  or  other  remedial  actions  by 
HUD  for  noncompliance  or 
nonperformance,  whether  by  the  State 
or  unit  of  general  local  government  or 
by  the  institution  of  higher  education, 
shall  be  taken  against  both  grantees. 

(e)  Eligible  activities.  Activities  that 
may  be  funded  under  this  section  are 
those  eligible  under  24  CFR  Fart  570— 
Community  Development  Block  Grants, 
Subpart  C— Eligible  Activities.  These 
activities  may  be  designed  to  assist 
residents  of  colonias,  as  defined  in 
Section  916(d)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C.  5306  note),  to  improve  living 
conditions  and  standards  within 
colonias.  HUD  may  limit  the  activities 
to  be  funded.  Any  such  limitations  will 
be  contained  in  the  Notice  of  Funding 
Availability  described  in  paragraph  (h) 
of  this  section. 

(f)  Applications.  Applications  will 
only  be  accepted  from  eligible 
applicants  in  response  to  a  publication 
of  a  Notice  of  Funding  Availability 
(NOFA)  published  by  HUD  in  the 
Federal  Register. 

(g)  Local  approval.  (1)  Where  an 
institution  of  higher  education  is  the 
applicant,  each  unit  of  general  local 
government  that  is  an  entitlement 
jurisdiction  where  an  activity  is  to  take 


place  must  approve  the  activity  and 
certify  that  the  activity  is  consistent 
with  its  Consolidated  Flan. 

(2)  Where  a  State  is  the  joint  applicant 
and  it  proposes  to  carry  out  an  activity 
within  the  jurisdiction  of  one  or  more 
units  of  general  local  government,  then 
each  such  unit  must  approve  the 
activity  and  state  that  the  activity  is 
consistent  with  its  Consolidated  Plan. 

(3)  These  approvals  and  findings  must 
accompany  each  application  and  may 
take  the  form  of  a  letter  by  the  chief 
executive  officer  of  each  unit  of  general 
local  government  affected  or  a 
resolution  of  the  legislative  body  of  each 
such  unit  of  general  local  government. 

(h)  NOFA  contents.  The  NOFA  will 
describe  any  special  objectives  sought  to 
be  achieved  by  the  funding  to  be 
provided,  including  any  limitations  on 
the  type  of  activities  to  be  funded  to 
achieve  the  objectives,  any  limitations 
on  the  type  of  eligible  applicants,  and 
points  to  be  awarded  to  each  of  the 
selection  criteria  and  any  special  factors 
to  be  evaluated  in  assigning  points 
under  the  selection  criteria  to  achieve 
the  stated  objectives.  The  NOFA  will 
also  state  the  deadline  for  the 
submission  of  applications,  the  total 
funding  available  for  the  competition, 
the  period  of  performance  and  the 
maximum  and  minimum  amount  of 
individual  grants.  The  NOFA  will  also 
state  which  of  the  various  possible 
levels  of  competition  HUD  will  use: 
national  and/or  regional  or  entitlement 
areas  vs.  non-entitlement  areas;  and 
States  or  units  of  general  local 
goverrmient  vs.  institutions  of  higher 
education  vs.  institutions  of  higher 
education  with  a  demonstrated  capacity. 
The  NOFA  will  include  further 
information  and  instructions  for  the 
submission  of  acceptable  applications  to 
HUD. 

(i)  Selection  criteria.  Each  application 
submitted  under  this  section  will  be 
evaluated  by  HUD  using  the  following 
criteria: 

(1)  The  extent  to  which  the  applicant 
addresses  the  objectives  published  in 
the  NOFA  and  demonstrates  how  the 
proposed  activities  will  have  a 
substantial  impact  in  achieving  the 
objectives. 

(2)  The  extent  of  the  needs  to  be 
addressed  by  the  proposed  activities, 
particularly  with  respect  to  benefiting 


low-  and  moderate-income  persons  and 
residents  of  colonias,  where  applicable. 

(3)  The  feasibility  of  the  proposed 
activities,  i.e.,  their  technical  and 
financial  feasibility,  for  achieving  the 
stated  objectives. 

(4)  The  capability  of  the  applicant  to 
carry  out  satisfactorily  the  proposed 
activities  in  a  timely  fashion,  including 
satisfactory  performance  in  carrying  out 
any  previous  HUD-assisted  projects  or 
activities. 

(5)  The  extent  of  commitment  to  fair 
housing  and  equal  opportunity,  as 
indicated  by  such  factors  as  previous 
HUD  monitoring/compliance  activity, 
actions  to  promote  minority-  and 
women-owned  business  enterprise, 
affirmatively  furthering  fair  housing 
issues,  and  nondiscriminatory  delivery 
of  services. 

(j)  Selection  discretion.  HUD  retains 
the  right  to  exercise  discretion  in 
selecting  projects  in  a  manner  that 
would  best  serve  the  program  objectives, 
with  consideration  given  to  the  needs  of 
States  and  units  of  general  local 
government  and  institutions  of  higher 
education,  types  of  activities  proposed, 
an  equitable  geographical  distribution, 
and  program  balance.  The  NOFA  will 
state  whether  HUD  v«ll  use  this 
discretion  in  any  specific  competition. 

(k)  Certifications.  (1)  Certifications, 
including  those  indicating  that 
applicants  have  adhered  to  all  civil 
rights  requirements  under  subpart  K  of 
this  part  and  the  Americans  with 
Disabilities  Act  of  1990,  required  to  be 
submitted  by  applicants  shall  be  as 
prescribed  in  the  NOFA. 

(2) In  the  absence  of  independent 
evidence  which  tends  to  challenge  in  a 
substantial  manner  the  certifications 
made  by  the  applicant,  the  required 
certifications  will  be  accepted  by  HUD. 
However,  if  independent  evidence  is 
available,  HUD  may  require  further 
information  or  assurances  to  be 
submitted  in  order  to  determine 
whether  the  applicant's  certifications 
are  satisfactory. 

(1)  Consolidated  plan.  An  applicant 
that  proposes  any  housing  activities  as 
part  of  its  application  will  be  required 
to  submit  a  certification  that  these 
activities  are  consistent  with  the 
Consolidated  Plan  of  the  jurisdiction  to 
be  served. 


(m)  Citizen  participation.  The  citizen 
participation  requirements  of 
§§570.301,  570.431,  570.485(c)  and 
570.486(a)  are  modified  to  require  the 
following:  The  appficant  must  certify 
that  citizens  likely  to  be  affected  by  the 
project  regardless  of  race,  color,  creed, 
sex.  national  origin,  familial  status,  or 
handicap,  particularly  low-  and 
moderate-income  persons,  have  been 


provided  an  opportunity  to  comment  on 
the  proposal  or  application. 

(nj  Environmental  and 
Intergovernmental  Review.  The 
requirements  for  Intergovernmental 
Reviews  do  not  apply  to  these  awards. 
When  required,  an  environmental 
review  in  accordance  with  24  CFR  part 
58  must  be  carried  out  by  the  State  or 
unit  of  general  local  goverrmient  when 
it  is  the  applicant.  HUD  will  conduct 


any  required  environmental  review 
when  an  institution  of  higher  education 
is  the  applicant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2535-0084) 

Dated:  March  17,  1995. 
Henry  G.  Cisneros. 
Secretary. 
|FR  Doc.  95-7401  Filed  3-24-95;  8:45  am] 
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The  President 


Proclamation  6779  of  March  23,  1995 

Greek  Independence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Two  thousand  five  hundred  years  ago  in  Athens,  across  the  Peninsula  of 
Attica  and  throughout  Greece,  the  idea  of  democracy  was  embodied  in 
a  series  of  rights  and  laws.  The  resulting  freedom  for  the  citizens  of  that 
land  sparked  a  period  of  unprecedented  activity  in  philosophy  and  the 
arts.  The  birth  of  democracy  in  Greece  signaled  the  beginning  of  a  lasting 
cultural  transformation  clearly  reflected  in  the  course  of  Western  civilization. 

The  United  States  is  proud  to  acknowledge  the  debt  it  owes  to  the  ancient 
Greeks,  whose  philosophy  and  political  system  guided  America's  founders 
in  forming  a  representative  democracy  on  this  continent.  Yet  the  common 
bond  that  unites  our  modern  nations  goes  beyond  our  commitment  to  the 
principles  of  democracy;  beyond,  too,  the  close  friendship  that  we  share. 
Through  the  years,  our  citizens  have  demonstrated  a  willingness  to  fight 
for  the  right  to  self-determination  and  for  the  cause  of  human  dignity. 
The  Greek  struggle  for  independence  174  years  ago  won  the  hearts  of  Ameri- 
cans and  all  those  who  love  freedom.  As  we  mark  the  anniversary  of  that 
momentous  occasion,  Americans  and  Greeks  join  again  in  celebration. 

Our  countries  now  stand  at  the  dawn  of  a  new  era — a  time  of  growing 
hope  and  expanding  opportunity.  Nations  across  Central  Europe  are  striving 
to  turn  from  ancient  rivalries  and  to  embrace  the  possibility  of  democratic, 
market-oriented  change.  The  Greek  dedication  to  independence  can  provide 
both  an  important  example  and  a  helping  hand  for  its  neighbors,  and  Greece's 
recent  efforts  to  strengthen  these  ties  can  serve  to  foster  stability  and  prosper- 
ity throughout  the  region. 

Today,  as  ever,  the  United  States  supports  Greece  in  its  call  for  fellowship 
and  peace.  We  stand  together  in  affirming  that  the  blessings  of  democracy 
will  long  survive  and  flourish. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  25,  1995,  as 
"Greek  Independence  Day:  A  National  Day  of  Celebration  of  Greek  and 
American  Democracy."  I  call  upon  all  Americans  to  observe  this  day  with 
appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


|FR  Doc.  95-7670 
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Proclamation  6780  of  March  23,  1995 

To  Implement  Certain  Provisions  of  Trade  Agreements  Re- 
sulting From  the  Uruguay  Round  of  Multilateral  Trade  Nego- 
tiations, and  for  Other  Purposes 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  April  15,  1994,  I  entered  into  trade  agreements  resulting  from  the 
Uruguay  Round  of  multilateral  trade  negotiations  ("the  Uruguay  Round 
Agreements").  In  section  101(a)  of  the  Uruguay  Round  Agreements  Act  ("the 
URAA")  (Public  Law  103-465;  108  Stat.  4814)  (19  U.S.C.  3511(a)),  the  Con-, 
gress  approved  the  Uruguay  Round  Trade  Agreements  listed  in  section  101(d) 
of  that  Act. 

2.  Pursuant  to  section  101(b)  of  the  URAA,  I  decided  to  accept  the  Agreement 
Establishing  the  World  Trade  Organization  ("the  WTO  Agreement")  on  behalf 
of  the  United  States,  and  I  determined  that  the  WTO  Agreement  entered 
into  force  for  the  United  States  on  January  1,  1995. 

3.  (a)  Sections  1102(a)  and  (e)  of  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988,  as  amended  ("the  1988  Act")  (19  U.S.C.  2902(a)  and  (e)), 
authorize  the  President  to  proclaim  such  modification  or  continuance  of 
any  existing  duty,  such  continuance  of  existing  duty-free  or  excise  treatment, 
or  such  additional  duties,  as  he  determines  to  be  required  or  appropriate 
to  carry  out  any  trade  agreement  entered  into  under  these  sections. 

(b)  Section  111(a)  of  the  URAA  (19  U.S.C.  3521(a))  authorizes  the  President 
to  proclaim  such  other  modification  of  any  duty,  such  other  staged  rate 
reduction,  or  such  other  additional  duties  beyond  those  authorized  by  section 
1102  of  the  1988  Act  (19  U.S.C.  2902)  as  the  President  determines  to  be 
necessary  or  appropriate  to  carry  out  Schedule  XX — United  Statesof  America, 
annexed  to  the  Marrakesh  Protocol  to  the  General  Agreement  on  Tariffs 
and  Trade  1994  ("Schedule  XX"). 

(c)  Section  103(a)  of  the  URAA  (19  U.S.C.  3513(a))  authorizes  the  President 
to  proclaim  such  actions  as  may  be  necessary  to  ensure  that  any  provision 
or  amendment  made  by  the  URAA  that  takes  effect  on  the  date  that  any 
of  the  Uruguay  Round  Agreements  enters  into  force  with  respect  to  the 
United  States  is  appropriately  implemented  on  such  date. 

4.  Proclamation  6763  of  December  23,  1994,  implemented  the  Uruguay  Round 
Agreements,  including  Schedule  XX,  with  respect  to  the  United  States;  and 
incorporated  in  the  Harmonized  Tariff  Schedule  of  the  United  States  ("the 
HTS")  tariff  modifications  necessary  and  appropriate  to  carry  out  the  Uruguay 
Round  Agreements  and  certain  conforming  changes  in  rules  of  origin  for 
the  North  American  Free  Trade  Agreement  ("NAFTA").  Certain  technical 
errors,  including  inadvertent  omissions,  were  made  in  that  proclamation. 
I  have  determined  that  it  is  necessary,  to  reflect  accurately  the  intended 
tariff  treatment  provided  for  in  the  Uniguay  Round  Agreements  and  to 
ensure  the  continuation  of  the  agreed  NAFTA  rules  of  origin,  to  modify 
certain  provisions  of  the  HTS,  as  set  forth  in  the  Annex  to  this  proclamation. 

5.  (a)  One  of  the  Uruguay  Round  Agreements  approved  by  the  Congress 
in  sections  101(a)  and  101(d)  of  the  URAA  (19  U.S.C.  3511(a)  and  (d)) 
is  the  Agreement  on  Trade-Related  Aspects  of  Intellectual  Property  Rights 
("the  TRIPS  Agreement"). 
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(b)  Section  104A  of  title  17,  United  States  Code,  as  amended  by  section 
514  of  the  URAA.  provides  for  copyright  protection  in  restored  works.  Section 
104A(h).  as  amended,  provides  that  the  date  of  restoration  of  a  restored 
copyright  shall  be  the  date  on  which  the  TRIPs  Agreement  enters  into 
forcewith  respect  to  the  United  States,  if  the  source  country  is  a  nation 
adhering  to  the  Berne  Convention  or  a  World  Trade  Organization  (WTO) 
member  on  such  date. 

(c)  Article  65.  paragraph  1.  of  the  TRIPs  Agreement  provides  that  no 
WTO  member  shall  be  obliged  to  apply  the  provisions  of  this  Agreement 
until  one  year  after  the  date  of  entry  into  force  of  the  WTO  Agreement. 
The  date  of  entry  into  force  of  the  WTO  Agreement  with  respect  to  the 
United  States  was  January  1.  1995. 

(d)  The  statement  of  administrative  action,  approved  by  the  Congress 
in  section  101(a)(2)  of  the  URAA  (19  U.S.C.  3511(a)(2)).  provides  that,  "in 
general,  copyright  will  be  restored  on  the  date  when  the  TRIPs  Agreement's 
obligations  take  effect  for  the  United  States." 

(e)  Accordingly,  I  have  decided  that  it  is  necessary  and  appropriate,  in 
order  to  implement  the  TRIPs  Agreement  and  to  ensure  that  section  514 
of  the  URAA  is  appropriately  implemented,  to  proclaim  that  the  date  on 
which  the  obligations  of  the  TRIPs  Agreement  will  take  effect  for  the  United 
States  is  January  1, 1996. 

6.  (a)  Section  902(a)(2)  of  title  17.  United  States  Code,  authorizes  the  President 
to  extend  protection  under  chapter  9  of  title  17.  United  States  Code,  to 
mask  works  of  owners  who  are  nationals,  domiciliaries,  or  sovereign  authori- 
ties of,  and  to  mask  works,  which  are  first  commercially  exploited  in, 
a  foreign  nation  that  grants  United  States  mask  work  owners  substantially 
the  same  protection  that  it  grants  its  own  nationals  and  domiciliaries,  or 
that  grants  protection  to  such  works  on  substantially  the  same  basis  as 
does  chapter  9  of  title  17,  United  States  Code. 

(b)  Australia.  Canada.  Japan,  Switzerland,  and  the  Member  States  of  the 
European  Community  provide  adequate  and  effective  protection  for  mask 
works  within  the  meaning  of  17  U.S.C.  902(a)(2),  and  have  been  subject 
to  interim  protection  under  17  U.S.C.  914.  Consequently,  I  find  that  these 
countries  satisfy  the  requirements  of  17  U.S.C.  902(a)(2).  and  are  to  be 
extended  full  protection  under  chapter  9  of  title  17,  United  States  Code, 
effective  on  July  1,  1995. 

(c)  In  addition,  17  U.S.C.  902(a)(l)(A)(ii)  provides  that  mask  work  owners 
who- are  nationals,  domiciliaries,  or  sovereign  authorities  of  a  foreign  nation 
that  is  a  party  to  a  treaty  affording  protection  to  mask  works  to  which 
the  United  States  is  also  a  party  are  eligible  for  protection  under  chapter 
9  of  title  17,  United  States  Code.  The  TRIPs  Agreement,  which  requires 
all  WTO  members  to  provide  protection  equivalent  to  that  provided  under 
chapter  9  of  title  17  on  the  basis  of  national  treatment,  is  such  an  agreement. 
Because  the  United  States  is  a  member  of  the  WTO  and  thus  of  the  TRIPs 
Agreement,  and  because  the  TRIPs  Agreement  will  be  effective  for  the  United 
States  on  January  1,  1996,  all  other  WTO  members  will  become  eligible 
for  full  protection  under  chapter  9  of  title  17,  United  States  Code,  on 
January  1, 1996. 

7.  Section  491  of  the  Trade  Agreements  Act  of  1979,  as  amended  ("the 
1979  Act")  (19  U.S.C.  2578),  requires  the  President  to  designate  an  agency 
to  be  responsible  for  informing  the  public  of  the  sanitary  and  phytosanitary 
standard-setting  activities  of  each  international  standard-setting  organization. 
I  have  decided  to  designate  the  Department  of  Agriculture  as  the  agency 
responsible  for  providing  the  public  with  this  information. 

8.  (a)  The  March  24,  1994,  Memorandum  of  Understanding  on  the  Results 
of  the  Uruguay  Round  Market  Access  Negotiations  on  Agriculture  Between 
the  United  States  of  America  and  Argentina  ("the  MOU"),  submitted  to 
the  Congress  along  with  the  Uruguay  Round  Agreements,  provides  for  "an 
appropriate  certificate  of  origin"  for  imports  of  peanuts  and  peanut  butter 
and  peanut  paste  from  Argentina. 
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(b)  Proclamation  6763  proclaimed  the  Schedule  XX  tariff  rate  quotas  for 
peanuts  and  peanut  butter  and  peanut  paste.  However,  that  proclamation 
did  not  specify  which  agency  should  implement  the  MOU. 

(c)  Section  404  of  the  URAA  (19  U.S.C.  3601)  requires  the  President 
to  take  such  action  as  may  be  necessary  to  ensure  that  imports  of  agricultural 
products  do  not  disrupt  the  orderly  marketing  of  commodities  in  the  United 
States. 

(d)  Accordingly,  I  have  decided  to  delegate  to  the  United  States  Trade 
Representative  ("the  USTR")  my  authority  under  section  404  of  the  URAA 
to  implement  the  MOU,  through  such  regulations  as  the  USTR,  or.  at  the 
direction  of  the  USTR,  other  appropriate  agencies,  may  issue. 

9.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C.  2483) 
("the  1974  Act"),  authorizes  the  President  to  embody  in  the  HTS  the  sub- 
stance of  the  relevant  provisions  of  that  Act,  of  other  Acts  affecting  import 
treatment,  and  actions  thereunder,  including  the  removal,  modification,  con- 
tinuance, or  imposition  of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
301  of  title  3,  United  States  Code,  section  902(a)(1)  and  (2)  of  title  17, 
United  States  Code,  section  604  of  the  1974  Act,  as  amended  (19  U.S.C. 
2483).  section  491  of  the  1979  Act.  as  amended  (19  U.S.C.  2578).  section 
1102  of  the  1988  Act,  as  amended  (19  U.S.C.  2902),  title  I  of  the  URAA 
(19  U.S.C.  3511-3551).  and  section  404  of  the  URAA  (19  U.S.C.  3601), 
do  hereby  proclaim  that: 

(1)  To  more  completely  implement  the  tariff  treatment  accorded  under 
the  Uruguay  Round  Agreements,  the  HTS  is  modified  as  set  forth  in  the 
Annex  to  this  proclamation. 

(2)  The  obligations  of  the  TRIPs  Agreement  shall  enter  into  force  for 
the  United  States  on  January  1.  1996. 

(3)  Australia,  Canada,  Japan,  Switzerland,  and  the  Member  States  of  the 
European  Community  shall  be  extended  full  protection  under  chapter  9 
of  title  17,  United  States  Code,  effective  on  July  1,  1995.  In  addition,  as 
of  January  1,  1996,  full  protection  under  chapter  9  of  title  17,  United  States 
Code,  shall  be  extended  to  all  WTO  Members. 

(4)  The  Secretary  of  Agriculture  is  designated,  under  section  491  of  the 
1979  Act,  as  amended  (19  U.S.C.  2578),  as  the  official  responsible  for  inform- 
ing the  public  of  the  sanitary  and  phytosanitary  standard-setting  activities 
of  each  international  standard-setting  organization. 

(5)  The  USTR  is  authorized  to  exercise  my  authority  under  section  404 
of  the  URAA  (19  U.S.C.  3601)  to  implement  the  MOU  with  Argentina, 
through  such  regulations  as  the  USTR,  or,  at  the  direction  of  the  USTR. 
other  appropriate  agencies,  may  issue. 

(6)  In  order  to  make  conforming  changes  and  technical  corrections  to 
certain  HTS  provisions,  pursuant  to  actions  taken  in  Proclamation  6763, 
the  HTS  and  Proclamation  6763  are  modified  as  set  forth  in  the  Annex 
to  this  proclamation. 

(7)  All  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(8)  This  proclamation  shall  be  effective  upon  publication  in  the  Federal 
Register. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Annex 


Section  A    Modifications  to  the  Harmonized  Tariff  Schedule  of  the  United 
States  ("HTS"). 

The  HTS  is  modified  as  provided  below,  with  bracketed  matter  Included  to 
assist  In  the  understanding  of  proclaimed  modifications.   The  following 
supersedes  matter  In  the  HTS.   The  subheadings  and  superior  text  are  set  forth 
in  columnar  format,  and  material  In  such  columns  Is  inserted  in  the  columns  of 
the  HTS  designated  "Heading/Subheading".  "Article  Description",  "Rates  of  Duty 
1  General".  "Rates  of  Duty  1  Special"  and  "Rates  of  Duty  2".  respectively. 

Effective  with  respegt  to  goods  entered,  or  withdra>,m  from  warehouse  for 
consumption,  on  or  after  January  1.  199^ 

(1).   General  note  12  is  modified  by: 

(a).   in  subdivision  (f)(lil)(A)  deleting  "1901. 90. A2  or  1901  90  UW    and 
inserting  "1901.90.32,  1901.90.33,  1901.90.3'.   1901  90  36 
1901.90.38,  1901.90.42  or  1901.90.43"  in  lieu  thereof 


(b) 


(c). 


in  subdivision  (f)(lll)(B)  deleting  "1901.90.42  or  1901  90  44"  and 
inserting  "1901.90.32,  1901.90.33.  1901  90  34   1901  90  36 
1901.90.38,  1901.90.42  or  1901.90.43"  in  lieu  thereof;  deleting 
"1901.10.15-  and  inserting  "1901.10.05,  1901.10.15"  in  lieu  thereof- 
deleting  "1901.20.05"  and  inserting  "1901.20.02.  1901.20,05"  in  lieu 
thereof;  and  deleting  "1901.90.31.  1901.90.41  or  1901  90  81"  and 
inserting  "1901.90.32,  1901.90.33.  1901.90  34   1901  90  36 
1901.90.38,  1901.90.42  or  1901.90.43"  in  lieu  thereof. 

in  subdivision  (r)(v)(A)  deleting  "1901.90.42  or  1901  90  44"  and 
Inserting  "1901.90.32.  1901.90.33.  1901.90  34   1901  90  36 
1901.90.38.  1901.90.42  or  1901.90.43"  in  Ueu  thereof 


(d).   in  subdivision  (s)(i)(C)  deleting  "or  2106.90.46"  and  Insertlne 
"2106.90.42.  2106.90.44  or  2106.90.46"  in  lieu  thereof. 

(e).   in  subdivision  (t) : 

(1)    for  chaptet  4  tariff  classification  rule,  deleting  "1901.90.42 
or  1901.90.44"  and  inserting  "1901.90.32   1901  90  33 
1901.90.34,  1901.90.36.  1901  90.38.  1901.90.42  or  1901.90.43"  in 
lieu  thereof: 


(il) 


for  chapter  18  tariff  classification  rule  2,  deleting 
"1806.10.45"  and  inserting  "1806.10.43.  i806. 10.45"  in  11« 


thereof 


(ill)    for  chapter  19: 

(1)  tariff  classification  rule  1,  deleting  "1901.10  15"  and 
inserting  "1901.10.05,  1901.10.15"  In  lieu  thereof; 

(2)  tariff  classification  rule  3.  deleting  "1901.20  05"  and 
Inserting  "1901.20.02,  1901.20.05"  in  lieu  thereof; 

(3)  tariff  classification  rule  5,  deleting  "1901.90.42  or 
1901.90.44"  and  inserting  "1901.90.32,  1901  90  33 
1901.90.34,  1901.90.36,  1901.90.38.  1901  90  42  or" 
1901  90.43"  in  lieu  thereof; 

(Iv)    for  chapter  20  tariff  classification  rule  2.  deleting 

"2008.11.25"  and  inserting  "2008.11  22,  2008.11.25"  in  lieu 
tliereof ; 

(v)    for  chapter  21: 

(1)  tariff  classification  rule  9,  deleting  "1901.90.42  or 
1901.90.44"  and  inserting  "1901.90.32,  1901  90  33 
1901  90.34.  1901.90.36.  1901.90.38,  1901.90  42  or' 
1901.90.43"  In  Ueu  thereof; 
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Sectlon  A.       (continued) 


(I).   (con): 

(e).   In  subdivision  (t)  (con.): 
(v)    for  chapter  21  (con.): 

(2)  tariff  classification  rule  10,  deleting  "2106.90.46"  and 
Inserting  "2106.90.48"  In  lieu  thereof; 

(3)  tariff  classification  rule  12.  deleting  "1901.90.42  or 
1901.90.44"  and  Inserting  "1901.90.32.  1901.90.33, 
1901.90.34.  1901.90.36.  1901.90.38.  1901.90.42  or' 
1901.90.43"  In  lieu  thereof; 

(vl)         for  chapter   22: 

(1)  tariff   classification   rule   3.    deleting   "2106.90.46"    and 
inserting   "2106.90.48"    In   lieu   thereof; 

(2)  tariff  classification  rule    5,    deleting   "2202.90.24"   and 
Inserting   "2202.90.22.    2202.90.24"    In   lieu   thereof  and 
deleting   "1901.90  42   or    1901.90.44"    and   Inserting 
"1901.90.32,    1901.90.33,    1901.90.34,    1901.90.36,    1901.90.38, 
1901.90.42   or  1901.90.43"    In   lieu   thereof; 

(vll)         for   chapter   23   tariff  classification  rule    3,    deleting 

"2309.90.24"    and   Inserting   "2309.90.22,    2309.90.24"    In   lieu 
thereof   and  deleting   "1901.90.42   or   1901.90.44"    and    Inserting 
-1901.90.32.    1901.90.33.    1901.90.34,    1901.90.36.    1901.90.38 
1901.90.42   or   1901.90.43"    In  lieu   thereof; 

(vill)  for   chapter   90    tariff   classification   rule    21,    deleting   "Item 

9009.90.40"    and    Inserting   "Itens    9009.90.10   and   9009.90.30"    In 
lieu   thereof. 

(2).      General   note    13    Is   modified  by  deleting   "any   product    (by  whatever   name 
known)    classifiable    li^such   provision    (and  not   dutiable  under   column   2)    shall 
be   entered   free   of  duty,"   and    Inserting   "any  product    (by  whatever   name   known) 
classifiable    in   such   provision  which   is   the   product   of  a  country  eligible    for 
tariff   treatment   under   column   1    shall   be   entered   free   of  duty,"    in   lieu 
thereof. 

(3).      General    note    14    is   modified  by   deleting   "any   product   classifiable    In 
such   provision    (and   not   dutiable   under   column   2)    shall   be   entered   free   of 
duty,"    and    inserting   "any   product   classifiable    In   such   provision  which    is    the 
product   of   a   country   eligible    for    tariff   treatment   under   column    1    shall    be 
entered   free   of   duty,"    In   lieu   thereof. 

(4).      Additional   U.S.    note    1    to  chapter  4    Is   modified  by  deleting  such  note 
and   inserting   the   following  note    in   lieu   thereof: 

"1.      For  the  purposM  of  ttiit  schedule,   the  ter»  "datry  products  described  in  >ddtt)on«l  U.S.  note  1   to 
chepter  i"  Means  any  of   the  follo«ing  goods:     malted  ailk,   and  articles  of  laiU  or  crtm  (e«cept   (a) 
Kh.te  chocolate  and  (b)    inedible  dried  •ilk  powjers  certified  to  be  used  for   calibrating   infrared  nilk 
analyzers);   articles  containing  over  5.5  percent  by  Might  of  butterfat  uhich  are  suitable   for  use  as 
ingredients   in  the  comercial  pra<kiCtion  of  edible  articles  (except  articles  Mithin  the  scope  of  other 
import  «iotas  provided  for    in  additional  U.S.   notes  2  and  3  to  chapter   18);   or  dried  milk,   whey  or 
buttermilk   (of   the  type  provided  for   in  subheadings  0402.10,   0*02.21.   0403.90  or  0404.10)  which 
contains  not  over  5.5  percent  by  weight  of  butterfat  and  which   is  mixed  with  other   ingredients, 
including  but  not   limited  to  sugar,    if  such  mixtures  contain  over  16  percent  milk  solids  by  weight,   arc 
capable  of  being  further  processed  or  mixed  with  similar  or  other    ingredients  and  are  not  prepared  for 
marketing  to  the  ultimate  constaer   In  the  Identical    form  and  package   in  which   li^xirted." 

(5).      Additional    US,    note   20   to  chapter  4    is  modified  by  deleting   the   quota 
amount   of    "235,500"    for   Argentina   and    inserting   "235,000"    in   lieu   thereof. 


Section  A.       (continued) 


(6).      Additional   U.S.    note   24    to   chapter   4    is   modified  by  deleting   "ir.   tl  .^ 
subheadings   provided   for    In   additional   U.S.    note    17    to   this   chapter   ar". 
subject    to    the    quantitative    limitations    of   such   additional    U.S.    note    17.       and 
inserting   "In   the   subheadings   for  blue-mold  cheeses   and   is   subject   to  a.iy 
quantitative    limitation  on   such  cheeses."    in   lieu   thereof. 

(7).      Additional   U.S.    note   2   to   chapter   12    is   modified  by  adding  the    following 
new   subdivision   (c): 


"(c) 


Imports  of  peanuts  under  this  note  are  subject  to  regulations  as  may  be  issued  by  tht  U:ilred 
States  Trade  Representative  or  other  designated  agency." 


(8).      Additional   U.S.    note    11    to   chapter    17    is    renumbered  as    additional   U.S. 
note    10. 

(9).      Additional   U. S .    note    5    to   chapter   20    is   modified  by   adding  at   the   t.nd   of 
the   note    the    following   new   paragraph: 

"Inports  of  peanut  butter  and  paste  inder  this  note  are  subject  to  regulations  as  may  be  issuei*  by  the 
United  States  Trade  Representative  or  other  designated  agency." 

(10).      The  Rates   of  Duty   1-Speclal   subcolumn   for   subheading  2005.70.23    is 
modified  by    Inserting,    In   alphabetical   order,    the    symbols    "A",    "E"    and   ".•"    in 
the   parentheses    following   the   Free   rate   of  duty   In   such   subcola:nn. 

(11).      The   article   description   for   subheading   2008.99.65    Is   deleted   and   the 
article   description   "Cassava    (manioc)"    Is    Inserted    in   lieu   thereof. 

(12).      The   Rates   of   Duty    1-Special    subcolumn   for   subheading   2918.21.10    1? 
modified  by   deleting   the   symbol    "K"    In  the  parentheses    following   the   Free    .ate 
of   duty    in   such   subcolumn. 

(13).       The    Rates    of   Duty    1-Speclal    subcolumn    for    subheading    2922.50.11    is 
modified   by    inserting,     in   alphabetical    order,    the    symbol    "K"    in    the 
parentheses    following   the   Free   rate   of   duty    In   such   subcolumn. 

(14).      The   Rates   of  Duty   1-Speclal    subcolumn   for   the    subheadings    listed    in 
this   paragraph    Is   modified  by    inserting,    in   alphabetical    order,    the   sjT.br.l    "L" 
in   the   parentheses    following   the    Free   rate   of   duty    In   such   subcoluisn. 


2914.70.90 
2917.19.20 
2918.29   04 


2918.29.25 
2918.29,65 
2916.29.75 


2922.19  70 
2922,29.29 
2922.29.60 


2922.30.17 
29jj.40.6i! 
2?';3.40.70 


(15).      The   Rates   of   Duty   2    column    for    subheading   3213.90,00    is   moc^ifled  bv 
deleting   the    rate   set    forth   in  such   column   and    inserting   "48.6%"    In   lieu 
thereof. 

(16),      The   article   description   for   subheading    3402.11,20    Is   deleted   and    rht 
article   description   "Linear   alkylbenzene   sulfonic   acid  and   linear   alkyiiie:Eene 
sulfonates"    Is    Inserted   In   lieu  thereof. 

(17)         Subheadings    3912.31,20   and   3912,31.60   are    superseded  by: 


fCellulose  arvl  its  chemical  derivatives,...) 
(Cellulose  ethers:) 
"3912.31.00  Cartwxynethylcellulose  and  its  salts 6.4X 


Free  (A,C«,J,ll 
J.K.NX) 


66X" 


(18).   The  article  description  for  subheading  5112.19.20  is  deleted  i-V;^    '  l.e 
article  description  "Tspestry  fabrics  and  upholstery  fabrics"  is  insertc-'  In 
lieu  thereof. 

(19),  The  article  description  for  subheading  5701,10,40  is  deleted  ar  -v, 
article  description  "Hand-hooked,  that  is,  in  which  the  tufts  were  Inserted 
and  knotted  by  hand  or  by  means  of  a  hand  tool"  Is  Inserted  In  lieu  thereof. 
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SecCton  A    (continued) 

(20).   The  article  description  for  subheading  5703.20.10  Is  deleted  and  the 
article  description  "Hand -hooked,  that  Is,  In  which  the  tufts  were  Inserted  by 
hand  or  by  neans  of  a  hand  tool"  Is  Inserted  In  lieu  thereof. 

(21).  The  article  description  for  subheading  8A2a.89.30  Is  deleted  and  the 
article  description  "Spraying  appliances  designed  for  etching,  stripping  or 
cleaning  semiconductor  wafers"  Is  inserted  In  lieu  thereof. 

(22)    Subheadings  8^^3.19.60  and  8443.19.80  and  the  superior  text  Immediately 
pre<.edlng  subheading  8443.19.60  are  superseded  and  the  following  provisions 
■r«  Inserted  In  nuaerlcal  sequence: 


(Printing  aachin^ry;  ■ 
COffttt  printing 
[Other:] 


chine*  for  use*, 
•chinery:] 


•M45. 19.90 


Weighing  1,600  kg  or  aorc Free 


25X" 


(23).      The   article  description   for   subheading  8471.91.40   is  modified  by 
deleting   "In   an   automatic    data   processing  machines"    and    inserting   "In 
automatic    data   processing  machines"    In    lieu   thereof. 

(24).      The   article   description   for   subheading  8477.10.40   Is   deleted  and   the 
article   description   "For   use    in   the  manufacture   of  video   laser   discs"    Is 
inserted   in   lieu   thereof. 

(25).      The   article   description   for   subheading   8479   89.85    Is   deleted  and   the 
article   description   "Machines    for   processing  of   semiconductor   materials; 
machines    for   production  and  assembly   of   diodes,    transistors   and   similar 
semiconductor   devices   and   electronic    integrated   circuits;    raachlncis    for    the 
manufacturing  of  video   laser   discs"    Is    Inserted   In   lieu   thereof. 

(26).      The   Rates   of  Duty   2   column   for   subheading  9106.90.55    Is   modified  by 
deleting    the    rate   set    forth    In   such   column   and    Inserting   "$4.50   each  +   65%"    In 
lieu   thereof.  • 

(27).      The   Rates   of   Duty   2   column    for   subheading   9106.90.75    Is   modified  by 
deleting   the   rate   set    forth   In  such  column  and   Inserting   "$4.50  each   +   65%"    In 
lieu   thereof. 

(28).      U.S.    note    1    to   subchapter  VIII    of  chapter   98    Is   modified  by   deleting 
such  note   and   Inserting   the    following  note    In   lieu   thereof: 

■1.      with  recpect   to  tubheading  9808.00.80,   goods  brought   Into  the  custoas  territory  of   the  United  Sites  t>y 
the  National  Aeronautics  and  Space  Adiinistrat ion  froa  space  or  frcai  a  foreign  country  as  part  of  an 
international   progra*  of   the  National   Aeronautics  and  Space  A<tiinistrat  ion  shall   not  be  considered  an 
Is^Mrtatlon,   and  an  entry  of  auch  aatariala  shall  not  be  required." 

(29).       Subheading  9808.00.80   and   the    superior    text    Immediately   preceding 
subheading   9808.00.80   are   superseded  and   the    following  provisions   are    Inserted 
In  numerical    sequence: 

■Articles  for  the  National  Aeronautics  and  Space 
A(teinistrstion  and  articles  iaported  to  ieplcswnt 
international  programs  between  the  National 
Aeronautics  and  Space  Adainistrat ion  and  foreign 
entities.  Including  lainch  services  agreeeients: 
9808.00.80      Coods  certified  by  it  to  the  Coanissioner  of 

Custcaa  to  bt  iaported  for  use  of  the  National 

Aeronautics  and  Space  A<lBinlstration  or  for 

Inpleaientation  of  an  international  prograa  of 

the  National  Aeronautics  and  Space  Aaainistration, 

including  articles  to  be  laurKhed  into  space  and 

parts  thereof,  gro(««l  sufiport  equipaeni  and 

uniquely  associated  equipaent  for  use  in 

connection  with  an  iniernat tonal  prograa  ol  the 

National  Aeronautics  and  Space  Adainistration, 

including  launch  services  agreements frea  free* 


Billing  code:  3I90-01-C 
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Section  A.   (eontlnued'i 

(30).   U.S.  note  1(c)  Co  subchapter  XIII  of  chapter  98  is  modified  by  deleting 
"paid  to  Canada  or  Mev.ico.-  and  inserting  "paid  to  Canada  or  to  Mexico  on  the 
exported  article,  unless  such  article  is  covered  by  section  203(a)(1)  through 
203(a)(8),  inclusive,  of  the  NAFTA  Implementation  Act."  In  lieu  thereof. 

(31)    Subheading  9905.51.12  is  deleted. 

(32).   The  article  description  for  subheading  9906.61.01  is  modified  by 
deleting  the  parenthetical  phrase  from  such  article  description  and  Inserting 
the  parenthetical  phrase  "(provided  for  In  subheading  6104.39.20)"  in  lieu 
thereof. 


Section  B.   Modifications  to  Proclamation  6763. 

(1).   For  sections  A(8) (g) (xl) (C)  and  (E)  the  effective  date  of  these 
modifications  to  general  note  12  of  the  HTS  shall  be  January  1.  1994. 

(2).   In  section  A(144)(a)  the  article  description  for  subheading  2933.90.89 
Is  deleted  and  the  following  prtlcle  description  "Hexamethylenelmlne"  Is 
Inserted  in  lieu  thereof 

(3).   Section  B(l)  is  modified  by  deleting  "Additional  U.S.  note  4  to  chapter 
18"  and  Inserting  "Additional  U.S.  note  2  to  chapter  18"  In  lieu  thereof. 

(4).   Section  D(l)  Is  acdified  for  subheading  2401.20.30  by  deleting  the  rate 
of  duty  in  the  coluuins  for  the  years  2000  through  2004,  Inclusive,  and 
Inserting  the  rate  of  duty  "40.9C/kg"  In  lieu  thereof. 

(5).   Section  D(l)  Is  modified  for  subheadings  6115.93.15  and  7302.30.00  by 
deleting  the  rates  of  duty  in  che  columns  for  the  years  1995  through  2004, 
inclusive,  and  inserting  the  following  rates  of  duty  In  lieu  thereof. 


HTS 
Subheading 

199S 

1996 

1V97 

1998 

1999 

2000 

2001 

2002 

2003 

20M 

6115. 9J. 15 
7302. JO. 00 

4.6X 
4.6X 

J.5X 
3.« 

2.3X 
2.SX 

1.2X 
1.1X 

Free 

Free 

Free 

Free 

Free 
Free 

Free 
Free 

Free 
Free 

Free 
Free 

(6).   Section  G(l)  Is  modified  by  renumbeilng  0406.90.34.  0406.90.44, 
7019.10.05  and  7019. 10. 2^  as  0406.90  33,  0406.90.43,  7019.10.10  and 
7019.10.28,  respectively. 


UMI 


>*•■ 


^ 


UMI 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  flnding  aids  &  general  infonnation 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 
General  information 
Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-623-5227 
523-6215 
523-6237 
523-3187 
523-4534 


523-5227 
523-3419 


523-6641 
523-6230 


523-6230 
523-6230 
523-5230 


523-6230 

523-4534 
523-3187 
623-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletiii  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 


11017-11608 1 

1 1609-1 1896 2 

11897-12102 a 

12103-12394 6 

12395-12658 7 

12659-12858 8 

12859-13022 9 

13023-13366 10 

13367-13612 13 

13613-13888 14 


1388&-14200 15 

14201-14350 16 

14351-14616 17 

14617-14890 20 

14891-15026 21 

1 5027-1 5228 22 

15229-15456 23 

15457-15648 24 

1 5649-1 5854 27 


Federal  Register 

Vol.  60.  No.  58 
Monday,  March  27,  1995 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  put)lished  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 
6763  (Modified  t>y 

Proc.  6780) 15845 

6772 11609 

6773 12101 

6774 12657 

6775 13887 

6776 13889 

^6777 14351 

/     6778 15455 

6779 15843 

6780 15845 

Executiv*  Orders: 
November  24,  1916 

(Revoked  in  part  by 

PLO  7121) 12886 

12903  (Superseded  by 

EO  12955) 13365 

12954 13023 

12955 13365 

12956 14199 

12957 14615 

Administrative  Orders: 
Memorandums: 

March  2,  1995 12393 

PresiderTtial  Determinations: 
No.  95-15  of  February 

28.  1995 12859 

No.  95-16  of  March 

13,  1995 15227 

5  CFR 

Oh.  UXVII 12396 

362 11017 

532 12395,  12396 

582 13027 

731 13613 

831 14201 

842 14201 

843 13034 

1300 12396 

1650 13604 

1653 13604 

Proposed  Rules: 

Ch.  XIV 11057 

Oh.  U 15700 

890 15074 

7  CFR 

29 12398,  12399,  12400, 

13515 

51 11242 

56 12401,  13780 

58 11246 

235 15457 

300 14202 

319 14202 

354 11897 

372 13212 

906 13891 


916 14891 

917.... 14891 

989 12403 

1209 13613 

1210 13515 

1220 15027 

1942 11019 

Proposed  Rules: 

51 11918,  13926 

58 11919,  12154,  12156 

201 15257 

319 13382 

360 15260 

800 .....15075 

810 15076 

927 14914 

945 13080 

981 15522 

1036 15523 

1050 15262 

1099 12907 

1220 15082 

1230 13384 

1940 13650,  13928 

8  CFR 

204 14353 

21 1 1 4353 

235 14353 

251 14353 

252 14353 

274a 14353 

299 14353 

316 14353 

334 14353 

Proposed  Rules: 

100 15703 

9  CFR 

2 13893 

75 14617 

77 1 1 898 

91 13896 

92 13896,  13898 

101 14353 

113 14353,  14355.  14357 

317 12883 

381 12883 

Proposed  Rules: 

1 12908,  15524 

3 12908,  15524 

92 13929 

101 14392 

102 12159.  12162 

104 12159 

105 12159 

112 14392 

114 12162 

116 12159 

160 13084 

161 13084 

381 14668 
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111 


10CFR 

20 15649 

50 13615 

55 13615 

61 1 5649 

73 1 361 5 

430 15015 

765 1 501 5 

766 15015 

1003 15004 

PropoMd  RuiSK 

20 13385 

50 14669 

60 151 80.  1 51 90' 

170 14670 

1 71 1 4670 

430 15330 

490 15020 

12CFR 

205 1 5032 

226 15463 

543 12103 

552 12103 

571 „ 12103 

708a 12759 

Proposed  Rul**: 

4 „ 15705 

7 11924 

1 0 1 5705 

1 1 15705 

18 15705 

31 1 1924 

543 1 3008 

552 13008 

571 13008 

722 1 3388 

13CFR 

121 15477 

PropotMd  Rutos: 

108 15525 

120 11941 

122 11941 

14CFR 

11 12034.  12108 

25 1 1 194 

39 11020.  11611.  11613. 

11615.  11617,  11619.  11621. 

11623,  12406,  12407.  12408. 

12410.  12411.  12413,  12414. 

12663.  12666.  13618.  13620, 

13621.  13623,  13624,  14619. 

14897,  15034.  15035,  15037. 
15667 

61 11254 

71 11625.  12108,  12667, 

13626.  13900.  14363,  15669 

73 15229 

91 13627 

95 .....13036 

97 12109,  12110,  14363. 

14365 

121 1 1 1 94.  1 2034 

135 11194.  13010 

1241 1 1022 

1262 12668 

ProposMl  Rulas: 

Ch.  1 15525 

23 14698 

33 12360 

39 11635.  11637.  11942. 

11944,  11945,  12714.  14231, 

14233,  14235.  14237.  14395. 


15084 

71 11057.  13931.  14238. 

14240.  14397.  15723 

121 13008.  13862 

125 « 13862 

136 13862 

150 14701 

15CFR 

777 ^„ 15669 

925 12592 

2012 15229 

PropoMd  Rutes: 

905 11947 

944 „ 14241 

16CFR 

305 14209.  15198 

1203 15231 

PropoMd  Ruiss: 

24 15724 

231 1 5724 

247 15724 

305 15200 

405 15725 

1700 12166 

17  CFR 

1 13901 

200 14622.  15673 

239 1 1 876 

240 14366 

270 11876.  11887.  14622 

274 11876 

400 11022 

401 11022 

402 11022.  12825 

403 11022 

404 11022 

405 11022 

450 11022 

Proposed  Ruiss: 

239 11890 

270 11890 

274 11890 

18  CFR 

11 15040 

381 15040 

Proposed  Rutos: 

154 13651 

158 13651 

201 13651 

250 13651 

284 13651 

19  CFR 

10 14630 

12 13352,  14486 

101 14211 

Proposed  Rules: 

122 15703 

134 14705 

20  CFR 

416 14215 

Proposed  Rules: 

200 11639 

335 14241 

404 12166 

416 12166 

21  CFR 

173 11899 

179 12669 


328 13590 

450 11026 

510 1 1 027.  1 421 6 

520 1 421 6.  1 421 7 

522 14217 

558 11027.  11028 

Proposed  Rules: 

101 14918 

111 14918 

170 .44918 

310 13014,14918 

314 13014 

23  CFR 

658 15212 

635 15478 

1313 - 15479 

24  CFR 

15 11901 

25 13834 

44 15481 

45 15481 

58 13518 

92 13348 

200 14632,  14816 

201 13834.  13854 

202 13834 

215 14816 

235 14816 

236 14816 

243 11828 

247 14816 

290 11844 

570 15836 

760 1 1828,  14632 

812 14816 

813 11626 

850 14816 

880 14816 

881 14816 

882 14816 

883 14816 

884 14816 

886 1 1844.  14816 

887 14816 

888 12594 

889 11828 

890 '.  1836.  13515 

900 14816 

904 14816 

905 11626.  14816 

908 11626 

912 14816 

913 11626 

960 14816 

3500 11194.  14635 

Propossd  Rules: 

Chapter  IX 14707 

100 13840.14890 

888 11870 

25  CFR 

Proposed  Rules: 

Ch.  1 14582 

26  CFR 

1 11028.  11906.  12415. 

14636 
Proposed  Rules: 

1 11059.  11060.  11195. 

11950.  12034,  13213,  13393 
31 15526 

28  CFR 

0 11906.  15674 


31 1 3330 

40 > 13902 

345 15826 

545 1 5826 

29  CFR 

500 15232 

1910 11194.  13782 

1915 11194.  13782.  14218 

1917 13782 

1918 13782 

1926 11194 

1952 , 12416.  12417 

2509 12328 

2619 13904 

2676 13904 

Proposed  Rule* 

1910 15263 

1915 15263 

1926 15263 

1952 12488 

30  CFR 

914 13038 

936 13040 

943 15675 

944 13367.  15680 

950 14368 

Proposed  Rules: 

Ch.  II 14707 

Ch.  VII 13858 

254 13652 

756 13086 

773 13087 

904 14399 

913 15726 

925 ~ 1 1640,  15728 

926 , 13932 

935 14400,  14401 

944 13935,  15729 

31  CFR 

351 .'. 15430 

356 13906 

500 12885 

Proposed  Rules: 

1 15705,  15730 

32  CFR 

199 12419 

1636 13907 

1690 15682 

Proposed  Rules: 

199 12717.  14403.  14919 

209 11642 

311 13936 

855 15086 

33  CFR 

100 11629.  15049.  15052 

110 14220.  15052 

1 1 7 1 3629,  1 422 1 

143 13550 

155 13318 

157 13318 

166 12112.  15049,  15053, 

15736 

334 15232 

Proposed  Rules: 

117 12178.  13393.  13395. 

13653 

162 15734 

165 14242.  14243.  14245. 

14246.  15101.  15102.  15736 
320 13654 
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325 13654 

333 13654 

402 11643 

34  CFR 

3 11907 

75 12096,  12648 

280 14864 

607 15446 

Proposed  Rules: 

Ch.  VI 15737 

36  CFR 

7 13629 

1230 13908 

Proposed  Rules: 

7 13662 

37  CFR 

1 14488 

38  CFR 

3 12886,  14222 

39  CFR 

20.... 14370 

3001 12113,  12116 

Proposed  Rules: 

20 14878 

111 12490 

40  CFR 

9 12670.  15366 

52 12121,  12123,  12125, 

12438,  12442,  12446,  12451, 
12453,  12459.  12685,  12688, 
12691.  12695,  12700,  13042, 
13631,  13634,  13908,  14899. 
15053,  15056,  15061,  15062, 
15233.  15235.  15241,  15483 

58 11907 

61 13912 

63 11029,  12670,  13045 

70 12128,  12478,  13046, 

15066 

81  12453.  12459,  13368. 

13634 

82 14608 

86.... 15242 

122 ; 15366 

123 15366 

131 15366 

132 15366 

180 11029.  11032.  12702, 

12703.  12704,  12705,  12707, 

13914,  15069,  15486.  15488, 

15683 

186 15683 

281 12630,  12709,  14334, 

14371,  14372 

282 12630,  14334 

300 14641,  14645.  15247, 

15489 

372 13047 

721 11033 

799 14910 

Proposed  Rules: 

Ch.  1 15264 

22 15208 

50 13663 

51 12492 

52 12180,  12184,  12185, 

12519,  12520.  12721,  12722. 
13937,  14708,  14920,  15104, 


15269.  15270.  15271,  15527 

53 13663 

58 12492 

60 13937 

61 - 13938 

63 12723,  13088,  13664 

68 13526 

70 12521.  13088.  13683. 

14921.  15105 

81 12520 

82 14611 

85 12185 

123 14588 

148 11702 

180 13938.  13939.  13941. 

15109.  15111.  15113 

185 15113 

186 15113 

194 11060 

261 12525 

266 11702 

268 11702 

271 11702,  12525 

300 13944.  15273,  15737 

.302 12525 

761 13095 

42  CFR 

410 14223 

485 11632 

486 11632 

Proposed  Rules: 

65a 12525 

43  CFR 

2720 12710 

Public  Lend  Orders: 

7100 12592 

7117 11045 

71 18 1 1046 

7119 11633 

7120 „ 11633 

7121 12886 

7122 12887 

7123 12887 

7124 13915 

7125 15248 

44  CFR 

64 15071 

65 13049 

67 13050 

152 11236 

354 15628 

Proposed  Rules: 

61 13945 

65 14708 

67 13096,  14710 

206 .13945 

45  CFR 

2543 13055 

Proposed  Rules: 

1180 12186 

46  CFR 

2 13550 

30 13318 

32 13318 

70 13318 

90 13318 

172 13318 

Proposed  Rules: 

4 15115 


5 15115 

10 13570 

12 13570 

67 12188 

47  CFR 

1 13636 

2 13071.  15248,  15686 

5 13636 

15 13071 

22 15490 

24 13915 

32 12137 

36 12137 

61 13637 

64 15495 

65 12137 

73 11909,  11910,  11911, 

13918,  15255,  15496.  15688 

74 14224 

76 14373 

80 15686 

90 15248,  15490 

97 15686 

Proposed  Rules: 

Ch.  1 13102,  15527,  15739 

1 13396,  15275 

2 11644,  13687.  15116 

15 15116 

63 11644.  15118 

54 12529 

73 12530.  12724,  12725, 

13947.  15275 

48  CFR 

2 12366.  12384,  13397 

3 12366,  13397 

4 12366,  12384 

5 12366,  12384,  13397 

6 12366,  13397 

7 12384,  13397 

8 12366,  12384 

9 12366.  12384.  13397 

10 13397 

11 13397 

12 12384,  13397 

13 12366,  13397 

14 12384,  13397 

15 12366,  12384,  13397 

16 12366,  12384,  13397 

22 12366,  13397,  14377 

23 12366.  13397 

25 „ 12366 

27 12366 

28 12366 

29 12366 

32 12366,  12384 

36 12366,  13397 

41 12366 

42 12366,  13397 

43 12366 

44 12366,  13397 

45 12366,  12384 

46 12366,  13397 

47 12366,  13397 

49 12366.  13397 

52 12366,  12384.  13397, 

14377 

53 12366,  12384,  13397 

209 13073 

219 13074 

223 13075 

235 13076.  15689 

252 13073,  13075 


701 11911,  12825 

703 11911,  12825 

715 11911,  12825 

724 11911 

731 1 1911,1 2825 

752 11911.  12825 

927 11812 

952 11812 

970 11812 

1517 12712 

1805 14378 

1819 15497 

1837 11634 

1852 15497 

Ch.99 12711 

Proposed  Rules: 

Ch.  1 11198 

1 14340,  15450 

6 '.. 14346 

7 14340 

12 15220 

16 14346 

17 14340 

32 14156,  15450 

33 15450 

37 14340 

45 12530,  15528.  15740 

49 14340 

52 12530,  14156,  14340, 

14346,  15220.  15450,  15528, 
15740 

215 15528 

245 15276 

252 15276 

933....:. 11646 

970 11646 

9904 12725 

49  CFR 

1 11046,  13639,  14225 

107 12139 

1 92 1 4379,  1 4646 

195 14646 

218 :. 11047 

382 13369 

391 „ 13369 

393 12146 

501 15503 

564 14226 

571 11913,  13216,  13286. 

13297,  13639.  15504,  15690 

575 11913 

582 15509 

583 14228 

653 12296 

654 12296.  12298 

661 14174 

1312 13077 

1314 13077 

Proposed  Rules: 

Ch.  V 14717.  15119 

192 14714 

195 14714 

234 11649 

393 13306 

564 14247 

571  12192,  13688,  14247 

575 15529 

661 14178 

800 13948 

830 13948 

831 13948 
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50CFR 

17 12483.  12887.  15693 

204 11050 

227 15512 

280 14381 

285 14381 

301 „...14661 

611 13780 

625 14230 

646 12592 

651 13078 

654 13818 

663 13377 

672 11915.  12149.  12152. 

13079.  14390.  14912.  15072. 
15521 

673 11054.  12825 

675 11915.  12149.  12487. 

13780,  14390,  14912,  15521 

676 11916.  12152.  13780 

681 13380 

PrapoMdRulM: 

14 15277 

17 11768.  12531,  12728. 

12730,  13105,  13397,  13950. 

14253.  14410.  15280.  15281 

18 14408 

20 14194,  15642 

222 11961.  14410 

227 14253 

640 15743 

649 , 14261 

663 : 11062 

672 13106 

675 13106 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  txlls  from  the  current 
session  o(  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  coniunctton 
with  "PLUS"  (Putilic  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  Is  not 
put)lished  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamjahlet  form 
(referred  to  as  "slip  laws") 
from  the  Supennterxlent  of 
Documents,  U.S.  Government 
Pnnting  Office.  Washington. 
DC  20402  (phone,  202-512- 
2470). 

S.  377/P.L.  104-6 
To  amend  a  provision  of  part 
A  of  title  IX  of  the  Elementary 
arxj  Secondary  Education  Act 
of  1965.  relating  to  Indian 
education,  to  provide  a 
technical  amerximent,  and  for 
other  purposes.  (Mar.  23, 
1995;  109  Stat.  72;  1  page) 
Last  List  March  24,  1995 
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CFR  CHECKLIST 


Title 


Stocl(  Nufnt>»r 


Price        Revision  Date 


This  chedclist.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weei^ly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk;h  is  now  available  for  sale  at  the  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 

domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-026-00001-8) $5.00        Jan.  1,  1995 

3  (1993  Compilation 


33.00 
5.50 

23.00 
20.00 


and  Parts  100  and 

101)  (869-022-00002-1)  .. 

4  (869-02MX)003-4)  .. 

5  Parts: 

1-699  (869-026-00004-2)  .. 

700-1199  (869-026-00005-1)  .. 

1200-£nd,  6(6 
Reserved) (869-022-00006-3)  .. 

7  Parts: 

0-26  (869-022-00007-1) 21.00 

27-45  (869-026-00008-5) 14.00 

46-51   (869-022-00009-8) 20.00 

52  (869-022-00010-1) 30.00 


53-209 (869-022-0001 1-0) 

•210-299  (869-026-00012-3) 

300-399 (869-022-00013-6) 

400-699 (869-022-00014-4) 

700-899 (869-022-00015-2) 

900-999 (869-022-00016-1) 


23.00 
34.00 
16.00 
18.00 
22,00 
34.00 


1000-1059  (869-022-000 17-9) 23.00 

1060-1 1 19  (869-026-00018-2) 15.00 

1120-1199  ..„ (869-026-00019-1  12.00 

1200-1499  (869-022-00020-9) 30.00 

1500-1899  (869-022-00021-7) 30.00 

1900-1939  (869-022-00022-5) 15.00 

1940-1949  (869-022-00023-3) 30.00 

1950-1999  (869-026-00024-7) 40.00 

2000-€nd (869-O26-00025-5) 14.00 

8  (869-022-00026-8) 22.00 

1-199  ..*. (869-022-00027-6) 29.00 

200-End  (869-022-00028-4) 23.00 

10  Parts: 

0-50  (869-026-00029-8) 30.00 

51-199 (869-022-00030-6) 22.00 

200-399 (869-026-00031-0) 15.00 

400^99 (869-026-00032-8) 21.00 

500-€nd  (869-022-00033-1) 37.00 

11  (869-026-00034-4) 14.00 

12  Parts: 

1-199  (869-026-00035-2) 12.00 

200-219 (869-022-00036-5) 16.00 

220-299 (869-022-00037-3) 28.00 

300-499 (869-022-00038-1) 22.00 

500-599 (869-022-00039-0)  20.00 

600-£nd  (869-022-00040-3) 32.00 


'Jan.  1,  1994 
Jon.  1,  1995 

Jan.  1,  1995 
Jan.  1,  1995 


23.00        Jan.  1,  1994 


Jon.  1, 
Jan.  1, 
*Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 


1994 
1996 
1993 
1994 
1994 
1995 
1994 
1994 
1994 
1994 
1994 
1995 
1995 
1994 
1994 
1994 
1994 
1995 
1995 


Jan.  1,  1994 

Jan.  1.  1994 
Jan.  1,  1994 

Jan  1.  1995 
Jan.  1.  1994 
*Jan.  1,  1993 
Jan.  1,  1995 
Jan.  1,  1994 

Jan.  1,  1995 


Jon.  1 
Jon.  1 
Jon,  1 


1995 
1994 
1994 


•13 (869-026-00041-7) 


32.00 


Jan.  1.  1994 

Jan,  1,  1994 

Jon.  1.  1994 

Jon.  1,  1995 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
21.00 

7.00 
18.00 
25.00 

20.00 
23.00 
30.00 


14  Parts: 

1-59  _ (869-022-00042-0)  .. 

60-139 (869-022-00043-^)  .. 

•140-199  (869-026-00044-1)  .. 

200-1199  (869-026-00045-0)  .. 

1200-End (869-026-00046-8)  .. 

15  Parts: 

0-299  (869-022-00047-1)  .. 

300-799 (869-022-00048-9)  .. 

800-£nd  (869-026-00049-2)  .. 

16  Parts: 

0-149  (869-026-00050-6)  .. 

150^999 (869-022-00051-9)  ., 

1000-End (869-022-00052-7)  ., 

17  Parts: 

1-199  (869-022-00054-3)  ., 

200-239 (869-022-00055-1)  .. 

240-£nd  (869-022-00056-0)  ., 

18  Parts: 

1-149  (869-022-00057-8) 16,00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (869-022-00061-6)  ., 

200-End  » (869-022-00062-4)  .. 

20  Parts: 

1-399  (869-022-00063-2)  .. 

400^99 (869-022-00064-1)  . 

500-End  (869-022-00065-9)  .. 

21  Parts: 

1-99  (869-022-00066-7)  . 

100-169 (869-022-00067-5)  ., 

170-199 (869-O22-0006»-3)  . 

200-299 (869-022-00069-1)  ., 

300-499 (869-022-00070-5)  ., 

500-599 (869-022-00071-3)  ., 

600-799 (869-022-00072-1)  ., 

800-1299  (869-022-00073-0)  ., 

1300-£nd (869-022-00074-8)  .. 

22  Parts: 

1-299  (869-022-00075-6) 32.00 

300-£nd  (869-022-00076-4) 23.00 

23  (869-022-00077-2) 21.00 

24  Parts: 

0-199  (869-022-00078-1) 36.00 

200-499 (869-022-00079-9) 38.00 

500-699 (869-022-00080-2) 20.00 

700-1699  (869-022-00081-1) 39.00 

1700-£nd (869-022-00082-9) 17.00 

25  (869-022-00083-7) 32.00 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00 

§§1.61-1.169 (869-022-00085-3) 33.00 

§§1.170-1.300  (869-022-00086-1) 24,00 

§§1,301-1,400 (869-022-00087-0)  17,00 

§§  1.401-1.440  (869-022-00088-8) 3000 

§§1.441-1.500  (869-022-00089-6)   22.00 

§§1,501-1,640  (869-022-00090-0) 21,00 

§§  1.641-1,850 (869-022-00091-8)  24.00 

§§1.851-1,907  (869-022-00092-6) 26.00 

§§  1.908-1.1000  (869-022-00093-4) 27.00 

§§1.1001-1.1400  : j.869-022-00094-2) 24.00 

§§1.1401-End  (869-022-00095-1) 32,00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49  (869-022-00098-4) 14.00 

50-299 (869-022-00099-3) 14,00 

300-499 (869-022-00100-1) 24  00 

500-599 (869-022-00101-9) 6.00 


39.00 

12.00 

20.00 
34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22.00 
13.00 


Jon.  1,  1994 

Jan,  1.  1994 

Jan,  1.  1995 

Jan.  1,  1995 

Jon.  1.  1995 


Jan,  1,  1994 
Jan,  1,  1994 
Jon.  1,  1995 

Jon.  1.  1995 
Jon.  1,  1994 
Jon.  1,  1994 

Apr.  1,  1994 
Apr,  1,  1994 
Apr,  1.  1994 

Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1,  1994 

Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 

Apr,  1,  1994 
Apr,  1  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
1994 
1994 


Apr.  1, 

Apr,  1. 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr,  1,  1994 

Apr.  1.  1994 

Apr   1.  1994 
Apr,  1    1994 

Apr.  1,  1994 

Apr.  1 
Apr.  1 
Apr  1 
Apr.  1 
Apr.  1 

Apr.  1 


1994 
1994 
1994 
1994 
1994 

1994 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
*Apr 


1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
:  1994 
1  1994 
1,  1994 
1  1994 
1  1994 
1,  1994 
1.  1990 


VI 
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Vll 


Tm«  stock  NumtMT 

600-£nd  (869-022-00102-7) «.00 

27  Paris: 

t-199  (86W)22-00 103-5) 36.00 

200-€nd  (869-022-00104-3) 13.00 


Till* 


Stock  NumtMT 


28 

1-42  (869-022-00105-1) 

43-end  (869-022-00106-0) 

29  Parts: 

0-99  

100^99 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§1910.1000  to 

efxj)  

1911-1925  

1926 

1927-End  

30 


27  00 
21.00 


(869-022-00 107-8) 21.00 

(869-022-00108-6) 9.50 

(869-022-00109-4) 35.00 

(869-022-00110-8) 17  00 


(869-022-00111-6) 33.00        Juty 


(869-022-00112-4) 21.W 

(869-022-00113-2) 26.00 

(869-022-00114-1) 33.00 

(869-022-00115-9) 36.00 


1-199  (869-022-00116-7) 27.00 

200-699 (869-022-001 17-5) 19.00 

700-£n<j (869-022-00118-3) 27.00 

0-199 (869-022-00119-1) 18.00 

200-€nd  (869-022-00120-5) 30.00 


32 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II ~ 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-022-00121-3) 31.00 

191-399 (869-022-00 122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-699  (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-£nd  (869-022-00 126-4) 22.00 

33  Parts: 

1-124  „ (869-022-00127-2) 

125-199 (869-022-00128-1) 

200-€nd  (869-022-00 129-9) 


20.00 
26.00 
24.00 


34  Parts: 

1-299  (869-022-00130-2) 28.00 

300-399 (869-022-00131-1) 21.00 

400-£n<J  ...(869-022-00 132-9) 40.00 

35  (869-022-00133-7) 12.00 

36  Parts: 

1-199  (869-022-00134-5)  .. 

200-End  (869-022-00135-3)  .. 


15.00 
37.00 

37  (869-022-00136-1)  20.00 

38  Parts: 

0-17  (869-022-00137-0) 30.00 

18-€nd  (869-022-00138-8) 29.00 

39  „ (869-022-00139-6) 16.00 


40  Parts: 

1-51  (869-022-00 140-0) 39.00 

52  (869-022-00141-8) 39.00 

53-59  _ (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 

61-80  (869-022-00144-2)   41.00 

81-85  (869-022-00145-1) 23.00 

86-99  (869-022-00146-9) 41.00 

100-149 (869-022-00147-7) 39  00 

150-189 (869-022-00145-5)  .....*  24.M 

190-259 (869-022-00149-3) 18.00 

260-299 (869-022-00150-7) 36.00 

300-399 (869-022-00151-5) 18.00 

400-424  (869-022-00152-3)  27.00 

425-699 (869-022-00153-1)       .  3000 

700-789 (869-022-00154-0) 28.00 


Ap».  1.  1994         790-€nd  (869-022-00155-8) 27.00 

41  Cttaptars: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  eesefve<D 13.00 

3-6 - 14.00 

7  _ „ _...  6.00 

8 450 

9 13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II.  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100 (869-022-00156-6) 950 

101  (869-022-00157-4) 29.00 

102-200  .- (869-022-00158-2) 15.00 

201-€nd  (869-022-00159-1) 13.00 


Apr 

Apf 

JUy 
July 

Jiiy 

July 
July 
July 


July 
July 
July 
July 

Juty 
Juty 
Juty 

July 
Juty 

2July 

2Juty 

»July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

Juty 
Jufy 
July 

July 

July 
Juty 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
Juty 


1994 
1994 

1994 
1994 

1994 
1994 
1994 
1994 

1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 

1984 
1984 
1984 
1994 
1994 
1994 
1991 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 

1994 
1994 

1994 


1994 
1994 

1994 


1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


42  Parts: 

1-399  (869-022-00160-4) 24.00 

400-429 (869-022-00161-2) 26.00 

430^nd  (869-022-00162-1) 36.00 

43  Parts: 

1-999  (869-022-00163-9) 23.00 

1000-3999  (869-022-00164-7) 31.00 

4000-€r>d (869-022-00165-5) 14.00 

44  (869-022-00166-3) 27.00 

45Parts: 

1-199  (869-022-00167-1) 22.00 

200-499 (869-022-00168-0) 15.00 

500-1 199  (869-022-00169-8) 32.W 

1200-€r>d „ (869-022-00170-1) 26.00 

48  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-022-00172-8)  16.00 

70-89  (869-022-00173-6) 8i0 

90-139 (869-022-00174-4) 15.00 

140-155 (869-022-001 75-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (869-022-00178-7) 21.00 

50O^nd  (869-022-00179-5) 15.00 

47  Parts: 

0-19  (869-022-00 180-9)  .. 

20-39  (869-022-00181-7)  .. 

40^ (869-022-00182-5)  .. 

70-79  (869-022-00183-3)  .. 

80-£nd  (869-022-00184-1)  .. 


25.00 
20.00 
14.00 

24.ra 

26.00 

48  Cttapters: 

1  (Ports  1-51)  (869-022-00 18S-0) 36.00 

1  (Ports  52-99)  (869-022-00186-8) 23.00 

2  (Ports  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-^) 13.00 

3-6 (869-022-00189-2) 23.00 

7-14  (869-022-00 190-6) 30.00 

15-28  ..„ (869-022-00191-4) 32.00 

29^nd  _ (869-022-00192-2) 17.W 

49  Parts: 

1-99  (869-022-00193-1) 24.00 

100-177 (869-022-00194-9) 30.00 

178-199 (869-022-00 195-7) 21.00 

200-399 (869-022-00196-5) 30.00 

400-999 „ (869-022-00197-3) 35.00 

1000-1 199  (869-022-00198-1) 19.00 

1200-€fXJ (869-022-00199-0) 15.00 

50  Parts: 

1-199  (869-022-00200-7) 25.00 

200-699 (869-022-00201-5) 22.00 

600-£nd  (869-022-00202-3) 27.00 

CFR  Index  ond  Findings 
Aids (869-022-00053-5) 38.00 


Ftovtelon  Oalt 
July  1,  1994 


JJuly 

JJuly 

JJuly 

J  July 

3  July 

J  July 

iJuly 

JJuly 

sjiiy 

iJuly 

JJuly 

Ju«y 

Juty 

July 

Juty 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct 
Oct 

Oct. 
Oct. 
Oct. 


1984 
1984 
1964 
19&4 
1984 
1984 
1984 
1984 
19&4 
1984 
1984 
1994 
1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1993 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 


TIM                                   Stock  NumtMr  Prtc«       Revision  Date 

Complete  1995  CFR  set 883.00  1995 

Microtict^e  CFR  Edition: 

Complete  set  (one-time  mailing)  188.00  1992 

Complete  set  (one-tinw  moiling)  223.00  1993 

Complete  set  (one-time  moiling)  244.00  1994 

Subscription  (moiled  OS  issued)  264.00  1995 

Individual  copies 1.00  1995 


'  Becouse  Title  3  rs  on  annual  compilation,  ttus  volume  and  dl  previous  volumes 
stK>uld  be  retaned  as  a  permanent  <efeierK:e  source 

'The  July  1,  1985  edition  o(  32  CFR  Ports  1-189  contons  a  note  only  for 
Pats  1-39  Inclusive  For  tt«  fUl  text  01  ttie  Oeiense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttw  three  CFR  volumes  issued  os  o(  July  1.  1984.  contamr^g 
those  ports. 

'The  July  1,  1985  edition  o(  41  CFR  Chapters  1-100  conlans  o  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  contoning  those  chapters. 

'No  oPDendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1994.  The  CFR  volume  issued  Apri  1.  1990.  should  be 
retaK>ed. 

^No  amendments  to  this  volume  were  promulgated  durng  tt«  period  July 
1,  1991  to  June  30.  1994.  The  CFR  volume  issued  July  1.  1991.  should  be  retoned. 

'No  amendments  to  this  volume  were  promulgated  durng  the  period  Jonuay 
1,  1993  to  December  31.  1994.  The  CFR  volume  issued  January  I.  1993.  should 
be  retanied. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1993,  to  Septernber  30,  1994.  The  CFR  volume  issued  October  1.  1993.  should 
be  retained. 


Jon.  1,  1994 


UMI 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  v^hich  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Ordw  Processing  Co<J« 

*6395 


Charge  your  order. 
It's  easy! 

To  fax  vour  orders  (202)  512-2250 


I I  YES  5  please  send  me  copies  of  the  The  United  States  Government  Manual,  1994/95 

S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 

-D 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/atlention  line) 


□  GPO  Deposit  Account 

□  visa  □  MasterCard  Account 


(Street  address) 


(City.  State.  Zip  code) 


1                   (Credit  card  expiration  date)                  .,„..^  ..«^«,f 

'^                               your  uraer: 

(Daytime  phone  including  area  ctxle) 


( Authori/ing  signature) 


(Rev  9/94) 


(Purchase  order  no.) 


Mail  to:     Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilstion  of 

Presidential 
Documents 


VolMMr  ll-NMitn  *l 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
hjll  text  of  the  President's  public 
speeches,  statements,  messages  to 
(Congress,  news  confererKes,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 

I I   YES,  please  enter  _ 


Ortter  Processing  Coda: 

^5420 


r  ^  ^ 


_  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 
can  keep  up  to  date  on  Presidential  activities. 


□  $132.(X)  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
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A  Guide  for  the  User  of  tlie  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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SUBSCRIPTIONS  AND  COPIES 


FQ)ERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofTicial  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington,  IX!  20408,  under  the  Federal  Register 
Act  (49  Stat.  5O0.  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  OfTice 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Reaister  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  pap>er,  24x  microfiche  and  as 
an  online  database  throush  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Register  is  published.  The  database 
includes  botfi  text  and  graphics  from  Volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  S37S.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  can  be  purchased  for  S35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case):  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case):  no  password  is 
required:  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case):  no  password  is  required.  Follow  tne  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

herp9eids05.eids.gpo.gov.  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (lSa) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or  $8.00 
for  each  group  of^  pages  as  actually  bound:  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Depwsit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 


'  To  Cite  This  Publication:  Use  the  volume  number  and  the 
pegs  number.  Example:  60  FR  12345. 
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Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
Online: 

Telnet  swais.access.gpio.gov,  login  as  newuser  <enter>,  no 
password  <enter>:  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>.  no  (lassword  <enter>. 

Assistance  with  online  subscriptions  202-912-1530 

Single  copiesiMck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Subscriptions: 
Papwr  or  fiche 
Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  tee  the  Reader  Aids  aection 
■I  the  end  of  this  issue. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO       The  OfTice  of  the  Federal  Register. 

WHAT:     Free  public  brienngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  twtween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  flnding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

WHEN:  April  20  at  9:00  am 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

RESERVATIONS:    202-523-4538 

DALLAS.  TX 

WHEN:  March  30  at  9:00  am 

WHERE:  Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street,  Dallas,  TX  75242 
RESERVATIONS:    1-80O-366-2998 


SALT  LAKE  CITY,  UT 

WHEN: 

May  9  at  900  am 

WHERE: 

State  Office  Building  Auditorium 

450  North  Main  Street 

Salt  Lake  City,  UT  84114 

rf;servations: 

1-800-359-3997 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Consolidated  Farm  Service  Agency 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Milk  and  milk  products;  importation  certificate,  15856- 
15858 
NOTICES 

Genetically  engineered  organisms  for  release  into 
environment;  permit  applications,  15895-15896 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
National  Institute  for  Occupational  Safety  and  Health; 
Scientific  Counselors  Board,  15933 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Consolidated  Farm  Service  Agency 

NOTICES 

Warehouses  licensed  under  U.S.  Warehouse  Act,  and 

cancellations  and/or  terminations;  lists  availability, 

15896 

Copyright  Office,  Library  of  Congress 

RULES 

Claims  registration: 
Daily  newsletters;  group  registration,  15874-15875 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Exempt  chemical  preparations,  15956-16024 

Education  Department 

NOTICES 
Meetings: 
Student  Financial  Assistance  Advisory  Committee, 
15904-15905 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Electric  and  Magnetic  Fields  Advisory 
Committee,  15905 
Environmental  statements;  availability,  etc.: 
Hanford  Site,  WA— 
K-Basins;  spent  nuclear  fuel  management,  15905-15909 
Meetings: 
Human  Radiation  Experiments  Advisory  Committee, 
15909 


Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  15875-15877 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
CaUfomia,  15891-15893 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  15913 
Clean  Water  Act: 
Section  404  permit  program;  dredged  or  fill  material 
discharge — 
New  Jersey,  15913-15920 
Drinking  water: 

Public  water  supply  supervision  program — 
South  Dakota.  15920-15921 

Farm  Credit  Administration 

NOTICES 

Consolidated  reporting  system  information  release;  policy 
statement,  15921-15923 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Textron  Lycoming,  15864-15867 
Class  D  airspace,  15867 
Class  E  airspace,  15867-15868 
PROPOSED  RULES 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category — 
Research  and  development  initiative  (1998  FY); 
program  identification,  15883-15884 
Class  D  airspace,  15884-15885 
Class  E  airspace,  15885-15886 
Jet  routes,  15887 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Aviation  Rulemaking  Advisory  Committee.  15950 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  15950-15951 
Organization,  functions,  and  authority  delegations: 

Tanana,  AK,  15951 
Passenger  facility  charges;  applications,  etc.: 

Medford-Jackson  County  Airport,  OR,  15951 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15953 

Federal  Deposit  insurance  Corporation 

RULES 

Capital  maintenance: 

Low  level  recourse  transactions,  15858-15861 
PROPOSED  RULES 
Practice  and  procedure  rules: 
Unsafe  and  unsound  banking  practices — 
Insured  depository  institutions;  adverse  contracts; 
withdrawn.  15882-15883 
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NOTICES 

Intra-agency  appellate  process;  guidelines,  15923-15931 

Federal  Emergency  Management  Agency 

NOTICES 

Radiological  emergencies:  public  information  materials  and 

emergency  alert  system  instructions,  guide  for 

preparing;  availability,  15931 

Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Electronic  filing  of  FERC  Form  No.  1  and  delegation  to 
Chief  Accountant,  15868-15870 
NOTICES 
Preliminary  permits  surrender: 

Adirondack  Hydro  Development  Associates,  15912-15913 
Applications,  hearings,  determinations,  etc.: 

Allan  D.  Gilmour,  15910 

Dayton  Power  &  Light  Co.,  15910 

Kansas  &  Oklahoma  Cities  et  al.,  15910 

KN  Interstate  Gas  Transmission  Co.,  15910-15911 

Koch  Gateway  Pipeline  Co.,  15911 

National  Fuel  Gas  Supply  Corp.,  15911-15912 

Questar  Pipeline  Co.,  15912 

Tennessee  Gas  Pipeline  Co.,  15912 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  15931 

Freight  forwarder  licenses: 
Pari  International.  Inc.,  et  al..  15931-15932 
Southern  World  International.  Inc.,  et  al.,  15932 

Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 

Shares  or  assets  controls;  filing  requirement  eliminated, 
15881-15882 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Heartland  Financial  USA,  Inc.,  et  al.,  15932 

Professional  Bancorp,  15932-15933 

Truman.  Otis,  et  al..  15933 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
15939 

Food  and  Drug  Administration 

RULES 

GRAS  or  prior-sanctioned  ingredients: 
Diacetyl  tartaric  acid  esters  of  mono-  and  diglycerides; 
recognition  of  acronym  "DATEM"  as  alternate 
common  or  usual  name.  15871-15872 
Medical  devices: 
Class  1  generic  devices;  premarket  notification 
exemptions;  correction.  15872 
Organization,  functions,  and  authority  delegations: 
Changes  in  organizational  structures,  updates  of  officials' 
titles,  and  changes  in  location  and  numbering  of 
statutory  provisions.  15870-15871 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Compliance  policy  guides;  revocation.  15933 


Protocol  development  for  clinical  effectiveness  and  target 
animal  safety  trials;  guideline  availability.  15933- 
15934 
Meetings: 

Human  and  animal  drug  and  biological  products;  good 
manufacturing  practices  and  quality  controls 
compliance,  etc.;  potential  agreement  with  European 
Union. 15934-15935 

Investigational  new  drugs;  procedure  to  monitor  clinical 
hold  process.  15935-15936 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas 
BASF  Corp.;  chemical  products  manufacturing 
facilities.  15903 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Leeds  Island  Purchase  Unit.  OR.  et  al..  15896-15897 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urban  Development  Department 

RULES 

Organization,  functions,  and  authority  delegations: 

Local  offices;  single  family  mortgage  limits,  16032-16033 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  15938-15939 
Organization,  functions,  and  authority  delegations: 

Director,  Housing  Office,  et  al.,  16034 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Visa  waiver  pilot  program — 
Ireland.  15855-15856   ' 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Cash  or  deferred  arrangements  and  employee  and 
matching  contributions  under  employee  plans; 
correction.  15874 

International  Trade  Administration 

NOTICES 
Antidumping: 
High-tenacity  rayon  filament  yam  from — 
Germany, 15897-15901 
Countervailing  duties: 
Circular  welded  carbon  steel  pipes  and  tubes  from — 
Thailand,  1.5901-15903 
Applications,  hearings,  determinations,  etc.: 
Interior  Department  et  al.,  15901 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Oil  country  tubular  goods  from — 
Argentina,  15941 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

Minerals  Management  Service 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments,  15888-15891 

National  Archives  and  Records  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Move  to  Archives  II.  College  Park.  MD — 
Reference  service  on  certain  textual  records;  temporary 
closure.  15941-15943 

National  Institutes  of  Health 

NOTICES 
Meetings: 

Research  Grants  Division  special  emphasis  panel.  15936 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
New  England  Fishery  Management  Council;  meeting. 
15893-15894 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  marine  sanctuary  program:  adoption  of  symbol. 
15903-15904 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Channel  Islands  National  Park.  CA;  air  taxi  service. 
15939-15940 
National  Register  of  Historic  Places: 

Pending  nominations,  15940-15941 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  15953 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Practice  rules: 

Rulemaking  petitions;  submission  procedures.  15878- 
15881 
NOTICES 
Environmental  statements;  availability,  etc.: 

Power  Authority  of  State  of  New  York.  15944-15945 

Virginia  Electric  &  Power  Co..  15945-15946 
Meetings;  Sunshine  Act.  15953 
Applications,  hearings,  determinations,  etc.: 

Georgia  Power  Co.  et  a!..  15943 

Sacramento  Municipal  Utility  District.  15943-15944 


Southern  California  Edison  Co.  et  al..  15944 
Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  and  health  standards: 

Steel  Erection  Negotiated  Rulemaking  Advisory 
Committee — 
Meetings.  15888 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 
Single-employer  plans: 
Disclosure  to  participants,  16026-16030 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention  . 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  15936-15937 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  15946-15947 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.  et  al.,  15947-15948 
Chicago  Board  Options  Exchange,  Inc.,  15948-15949 

Small  Business  Administration 

RULES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFRPart217 

[INS  No.  1685-95] 

RIN  1115-AB93 

Visa  Waiver  Pilot  Program;  Ireland 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Immigration  and 
Naturahzation  Service  (Service)  amends 
its  regulations  by  extending  the  Visa 
Waiver  Pilot  Program  to  permit 
nationals  of  Ireland  to  apply  for 
admission  to  the  United  States  for 
ninety  (90)  days  or  less  as  nonimmigrant 
visitors  for  business  or  pleasure  without 
first  obtaining  a  nonimmigrant  visa. 
This  action  will  facilitate  travel  to  the 
Unrted  States. 

DATES:  This  interim  rule  is  effective 
April  1, 1995.  Written  comments  are 
invited  and  must  be  received  on  or 
before  May  30. 1995. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street  NW.,  Room  5307, 
Wa.shington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1685-95  on  your  correspondence. 
Comments  will  be  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Hays,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW,  Room  7228, 
Washington,  DC  20536,  Telephone 
number:  (202)  514-0912. 


SUPPLEMENTARY  INFORMATION:  Section 
313  of  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA),  Pub.  L.  99- 
603,  added  section  217  to  the 
Immigration  and  Nationality  Act  (Act) 
which  established  the  nonimmigrant 
Visa  Waiver  Pilot  Program.  The  Visa 
Waiver  Pilot  Program  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  to  the  United 
States  for  a  period  not  to  exceed  ninety 
(90)  days.  That  original  provision 
authorized  the  participation  of  eight 
countries  in  the  Pilot  Program.  Initially, 
the  United  Kingdom  was  the  only 
country  designated  to  receive  these 
benefits  for  its  nationals.  Japan,  having 
agreed  to  reciprocal  treatment  for 
United  States  citizens  entering  Japan 
under  similar  circumstances,  was  added 
as  a  designated  country  under  the  Pilot 
Program  effective  December  15,  1988. 
France,  the  Federal  Republic  of 
Germany.  Italy,  the  Netherlands, 
Sweden,  and  Switzerland,  having  met 
all  of  the  requirements  for  participation 
in  the  Visa  Waiver  Pilot  Program,  were 
added  later  as  designated  countries 
participating  in  the  Pilot  Program.  This 
action  was  accomplished  by  the 
Secretary  of  State  and  the  Attorney 
General,  acting  jointly  through  their 
designees,  in  a  final  rule  published  at  54 
FR  27120-27121.  on  June  27,  1989. 

The  Immigration  Act  of  1990, 
(IMMACT  90),  Pub.  L.  101-649,  dated 
November  29.  1990,  revised  the  Visa 
Waiver  Pilot  Program  as  set  forth  in 
section  313  of  IRCA  by  removing  the 
eight-country  cap  and  extending  its 
provisions  to  all  countries  that  met  the 
qualifying  provisions  of  the  Visa  Waiver 
Pilot  Program  and  were  designated  by 
the  Secretary  of  State  and  the  Attorney 
General  as  Pilot  Program  countries 
thereunder.  Section  201  of  IMMACT  90 
also  extended  the  period  of  the  pilot 
program  until  September  30.  1994.  for 
the  eight  Pilot  Program  countries 
already  designated  under  IRCA.  as  well 
as  for  any  additional  Pilot  Program 
countries  that  were  designated  under 
the  law.  as  amended,  subject  to  their 
continued  qualification. 

As  a  result  of  these  amendments  to 
section  217  of  the  Act,  Andorra,  Austria,' 
Belgium,  Denmark.  Finland,  Iceland, 
Liechtenstein,  Luxembourg,  Monaco, 
New  Zealand,  Norway,  San  Marino,  and 
Spain,  having  met  all  of  the 
requirements  for  participation  in  the 
nonimmigrant  Visa  Waiver  Pilot 


Program,  were  added,  effective  October 
1. 1991.  (56  FR  46716).  Subsequently, 
Brunei  was  added,  effective  July  29, 

1993.  (58  FR  40581). 

Section  210  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 

1994,  Pub.  L.  103^16,  dated  October 
25,  1994,  extended  the  expiration  date 
of  the  Visa  Waiver  Pilot  Program  until 
September  30, 1996,  and  revised  the 
program,  as  set  forth  in  section  211  of 
that  Act.  by  adding  a  probationary 
program  categor>'  of  designation. 
Countries  designated  for  the 
probationary  program  are  required  to 
meet  a  different  eligibility  standard  than 
those  designated  for  the  pilot  program. 
Probationary  program  countries  are 
required  to  have: 

a.  A  nonimmigrant  visitor  visa  refusal  rate 
average  over  the  preceding  2  fiscal  years  that 
is  less  than  3.5  percent  of  the  total  number 
of  nonimmigrant  visitor  visas  for  nationals  of 
that  country  which  were  granted  or  refused 
during  those  years; 

b.  A  nonimmigrant  visitor  visa  refusal  rate 
that  is  less  than  3.0  percent  for  the  preceding 
fiscal  year;  and 

c.  Have  a  less  than  1.5  percent  violation 
rate  which  is  defined  as  the  number  of  those 
nationals  of  the  projwsed  country  who  were 
admitted  to  the  United  States  as 
nonimmigrant  visitors  during  the  preceding 
fiscal  year  and  who  violated  the  terms  of 
such  admission  or  were  excluded  or 
withdrew  their  applications  for  admission  as 
nonimmigrant  visitors. 

Unlike  the  pilot  program,  countries 
designated  for  the  probationary  program 
are  designated  for  a  specific  period  of 
time,  not  to  exceed  3  fiscal  years. 

This  interim  rule  amends  8  CFR  part 
217  to  extend  the  Visa  Waiver  Pilot 
Program  to  include  the  country  of 
Ireland  in  the  newly  established 
probationary  program.  The  Government 
of  Ireland  has  agreed  to  provide 
reciprocal  treatment  for  United  States 
citizens  entering  Ireland  under  similar 
circumstances.  The  Government  of 
Ireland  has  also  certified  that  it  has 
established  a  program  to  introduce 
machine-readable  passports  as  required 
by  section  217(g)(2)(D)  of  the  Act. 
Therefore,  having  met  all  of  the  other 
requirements  of  section  217(g)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  Ireland  is  designated  as  a 
country  participating  in  the 
Probationary  Program  portion  of  the 
Visa  Waiver  Pilot  Program  by  the 
Secretary  of  State  and  the  Attorney 
General,  acting  jointly  through  their 
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designees.  (See  the  Department  of  State 
Rule  published  elsewhere  in  this  issue 
of  the  Federal  Register.) 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  is  based  upon  the  "good 
cause"  exceptions  found  at  5  U.S.C. 
553(b)(B)  and  (d)(3).  The  reasons  and 
the  necessity  are  as  follows:  this  rule 
relieves  a  restriction  and  is  beneHcial  to 
both  the  traveling  public  and  U.S. 
businesses. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  signiflcant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  merely  removes  a 
restriction  to  both  the  public  and  United 
States  businesses. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  herein 
certifies  that  she  has  assessed  this  rule 
in  'i^ht  of  the  criteria  in  Executive 
Order  12606  and  has  determined  that  it 
will  not  have  any  impact  on  family  well 
being. 

List  of  Subjects  in  8  CFR  Part  217 

Administrative  practice  and 
procedures.  Aliens,  Passports  and  visas. 

Accordingly,  part  217  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  217— VISA  WAIVER  PILOT 
PROGRAM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1187;  8  CFR  part 
2. 

2.  Section  217.5  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1),  revising  the  heading  of  newly 
designated  (a)(1)  to  read  "Visa  Waiver 
Pilot  Program  Countries."  and  adding  a 
new  paragraph  (a)(2)  to  read  as  follows: 

§217.5    Designated  countries. 

(a)(1)-   •   * 

(2)  Visa  Waiver  Pilot  Program 
Countries  with  Probationary  Status. 
Effective  April  1,  1995,  until  September 
30,  1998  or  the  expiration  of  the  Visa 
Waiver  Pilot  Program,  whichever  comes 
first,  Ireland  has  been  designated  as  a 
Visa  Waiver  Pilot  Program  country  with 
Probationary  Status  in  accordance  with 
section  217(g)  of  the  Act. 
***** 

Dated:  March  1,  1995. 
Doris  Meissner. 

Commissioner,  Immigration  and 

Naturalization  Service. 

|FR  Doc.  95-7450  Filed  3-27-95:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  93-061-2] 

Certificate  for  Importation  of  Milk  and 
Milk  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  milk  and  milk  products  to  require 
that  any  milk  or  milk  product  imported 
into  the  United  States  from  countries 
declared  free  of  rinderpest  and  foot-and- 
mouth  disease  be  accompanied  by  a 
certificate  stating  that  the  milk  was 
produced  and  processed  in  a  country 
declared  free  of  rinderpest  and  foot-and- 
mouth  disease,  or  that  the  milk  product 
was  processed  in  a  country  declared  free 
of  rinderpest  and  foot-and-mouth 
disease  from  milk  produced  in  a  country 
declared  free  of  rinderpest  and  foot-and- 
mouth  disease.  The  certificate  must 
name  the  country  in  which  the  milk  was 
produced  and  the  country  in  which  the 
milk  or  milk  product  was  processed. 


Also,  the  certificate  must  state  that, 
except  for  certain  movement  under  seal, 
the  milk  or  milk  product  has  never  been 
in  any  country  in  which  rinderpest  or 
foot-and-mouth  disease  exists. 
Requiring  a  certificate  will  help  ensure 
that  milk  or  milk  products  imported 
into  the  United  States  do  not  introduce 
rinderpest  or  foot-and-mouth  disease 
into  the  United  States. 
EFFECTIVE  DATE:  April  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Gray,  Senior  Staff  Veterinarian, 
Import-Export  Products  Staff,  National 
Center  for  Import-Export,  VS,  APHIS, 
Suite  3B05,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1228.  (301)  734- 
4401. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  "the  regulations") 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  rinderpest 
and  foot-and-mouth  disease  (FMD). 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

The  regulations  in  §  94.1(a)(2)  list 
countries  that  are  declared  free  of 
rinderpest  and  FMD.  Milk  and  milk 
products  have  the  potential  to  spread 
rinderpest  and  FMD  if  they  are 
produced  or  processed  in  or  have 
transited  a  country  where  these  diseases 
exist.  Therefore,  under  §  94.16,  milk  and 
milk  products  are  restricted  entry  into 
the  United  States  unless  they  are 
imported  from  countries  listed  in 
§94.1(a)(2). 

On  June  21,  1994,  we  published  in  the 
Federal  Register  (59  FR  31957-31959, 
Docket  No.  93-061-2)  a  proposal  to 
amend  §  94.16  to  require  that,  except  for 
milk  and  milk  products  imported  from 
Canada,  milk  or  milk  products  imported 
into  the  United  States  from  a  country 
listed  in  §  94.1(a)(2)  as  free  of  rinderpest 
and  FMD  must  be  accompanied  by  a 
certificate  endorsed  by  a  full-time, 
salaried  veterinarian  employed  by  the 
country  of  export.  The  certificate  was  to 
state  that  the  milk  was  produced  and 
processed  in  a  country  listed  in 
§  94.1(a)(2),  or  that  the  milk  product  was 
processed  in  a  country  listed  in 
§  94.1(a)(2)  from  milk  produced  in  a 
country  listed  in  §  94.1(a)(2).  The 
certificate  was  to  name  the  country  in 
which  the  milk  was  produced  and  the 
country  in  which  the  milk  or  milk 
product  was  processed.  Further,  the 
certificate  was  to  state  that,  except  for 
movement  under  seal  as  described  in 


§  94.16(c),  the  milk  or  milk  product  had 
never  been  in  any  country  in  which 
rinderpest  or  FMD  existed.  We  stated  in 
the  proposal  that  this  certification 
would  help  ensure  that  milk  and  milk 
products  imported  into  the  United 
States  do  not  introduce  rinderpest  or 
FMD  into  the  United  States. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  August 
22. 1994.  We  received  five  comments  by 
that  date.  They  wjere  from  domestic  and 
foreign  manufacturers,  importers  and 
exporters  of  dairy  products,  and 
domestic  and  foreign  dairy  industry 
groups.  We  carefully  considered  all  of 
the  comments  we  received.  They  are 
discussed  below. 

One  commenter  requested  that  we 
exempt  milk  and  milk  products 
imported  from  New  Zealand  from  the 
certificate  requirement.  As  stated  in  the 
proposal,  we  are  exempting  milk  and 
milk  products  imported  from  Canada 
from  the  certificate  requirement  because 
Canada  has  a  common  land  border  with 
only  the  United  States,  and  Canada 
imports  milk  and  milk  products  from 
other  countries  under  conditions  as 
restrictive  as  would  be  acceptable  for 
importation  into  the  United  States.  The 
commenter  stated  that  because  New 
Zealand  also  imports  milk  and  milk 
products  from  other  countries  under 
conditions  as  restrictive  as  would  be 
acceptable  for  importation  into  the 
United  States,  and  because  New 
Zealand  does  not  have  a  common  land  • 
border  with  any  country,  milk  and  milk 
products  imported  from  New  Zealand 
should  be  given  the  same  exemption  as 
milk  and  milk  products  imported  from 
Canada. 

We  are  making  no  changes  to  the  rule 
based  on  this  comment.  Because  Canada 
does  have  a  common  land  border  with 
the  United  States,  products  moving  from 
Canada  into  the  United  States  move 
mostly  overland;  or,  if  they  are  moved 
by  aircraft,  they  are  flown  directly  to  the 
United  States.  Either  way,  there  is 
virtually  no  risk  that  the  shipment  will 
pass  through  or  land  in  another  country 
en  route  to  the  United  States.  The  risk 
of  this  would  be  greater  for  a  shipment 
moving  from  a  country  that  does  not 
share  a  common  land  border  with  the 
United  States,  thereby  increasing  the 
risk  of  introducing  rinderpest  or  FMD 
into  the  United  States. 

Another  commenter  supported  the 
proposal,  and  asked  that  we  expand  the 
proposal  to  require  a  similar  certificate 
for  meat  and  meat  byproducts  of 
ruminants  and  swine  imported  from 
countries  declared  free  of  rinderpest  and 
FMD.  The  USDA's  Food  Safety  and 
Inspection  Service  (FSIS)  imposes  strict 
requirements  on  the  importation  of  meat 


and  meat  byproducts  of  ruminants  and 
swine  into  the  United  States.  Among 
them  is  the  requirement  that  the  meat  or 
meat  byproduct  be  accompanied  by  a 
foreign  meat  inspection  certificate  and 
that  the  meat  or  meat  byproduct  be 
manufactured  in  a  meat  establishment 
certified  by  FSIS  as  eligible  to  import 
meat  and  meat  byproducts  into  the 
United  States.  We  believe  the  oversight 
imposed  by  FSIS  on  the  importation  of 
meat  and  meat  byproducts  affords  a 
more  than  adequate  level  of  protection 
against  the  introduction  of  rinderpest 
and  FMD  into  the  United  States,  and 
that  it  is  not  necessary  to  require  a 
certificate  for  the  importation  of  meat 
and  meat  byproducts  similar  to  the  one 
proposed  for  milk  and  milk  products. 

Several  commenters  who  import  milk 
and  milk  products  into  the  United 
States  from  countries  declared  free  of 
rinderpest  and  FMD  were  concerned 
that  the  proposed  rule  would 
completely  prohibit  them  from 
importing  their  products  if  the  products 
were  processed  using  milk  or  milk 
products  from  a  country  where 
rinderpest  or  FMD  exists.  Some  dairy 
product  companies  in  FMD-  and 
rinderpest-free  countries  regularly 
utilize  milk  or  milk  products  from 
countries  where  rinderppst  or  FMD 
exists.  Currently,  such  products  may  be 
imported  under  §  94.16(b)(3)  of  the 
regulations.  (Section  94.16(b)  governs 
the  importation  of  milk  and  milk 
products  originating  in,  or  shipped 
from,  any  country  designated  in 
§  94.1(a)  as  a  country  infected  with 
rinderpest  or  FMD.  Paragraph  (b)(3)  of 
§94.16  allows  such  milk  or  milk 
products  to  be  imported  into  the  United 
States  if  the  importer  applies  to  and 
receives  written  permission  from  the 
Administrator  of  APHIS  authorizing  the 
importation.) 

The  intention  of  our  proposed 
certificate  was  not  to  discontinue  the 
importation,  in  accordance  with 
§  94.16(b)(3),  of  milk  or  milk  products 
from  an  FMD-  and  rinderpest-free 
country  if  milk  or  milk  products  from 
another  country  were  utilized  in  the 
processing.  We  are,  therefore,  adding  a 
sentence  to  the  pr9posed  regulations 
based  on  these  comments  in  order  to 
make  it  clear  that,  if  milk  or  milk 
products  from  a  country  declared  free  of 
rinderpest  and  FMD  were  processed  in 
whole  or  in  part  from  milk  or  milk 
products  from  a  country  not  declared 
free  of  rinderpest  or  FMD,  the  milk  or 
milk  products  may  still  be  imported,  as 
they  are  currently,  under  §  94.16(b)(3)  of 
the  regulations. 

One  commenter  who  supported  the 
proposed  rule  was  concerned  that  the 
proposal  did  not  specify  how  the 


certification  will  be  monitored  and 
validated  on  a  routine  basis  by  U.S. 
authorities.  It  is  not  clear  what  the 
commenter  was  referring  to.  However, 
we  can  assure  the  commenter  that  each 
certificate  will  be  reviewed  at  the  port 
of  entry  by  an  APHIS  inspector.  If  a 
shipment  of  milk  or  milk  products  is  not 
accompanied  by  a  certificate  or  other 
appropriate  paper  work,  the  shipment 
will  be  denied  importation  into  the 
United  States.  We  do  not  believe  any 
additional  specifications  are  needed  to 
monitor  or  validate  the  proposed 
certificate. 

The  same  commenter  was  concerned 
that,  because  the  proposed  rule  exempts 
Canada  from  the  certificate  requirement, 
milk  or  milk  products  originating  in  a 
country  where  FMD  exists  could  be 
shipped  through  one  or  more  other 
countries  before  entering  Canada  for 
eventual  shipment  to  the  United  States. 
For  this  reason,  the  commenter  stated 
that  milk  or  milk  products  transhipped 
through  Canada  from  another  country 
should  not  be  exempted  from  the 
certificate  requirement.  We  are  making 
no  changes  based  on  this  comment.  In 
the  scenario  described  by  the 
commenter,  the  milk  or  milk  product 
would  not  be  imported  from  Canada 
into  the  United  States;  therefore,  the 
shipment  would  have  to  be 
accompanied  by  the  paperwork 
appropriate  to  the  disease  status  of  the 
country'  of  origin,  and  would  not  be 
exempt  from  the  certificate  requirement 
simply  because  it  had  moved  through 
Canada.  As  stated  in  the  proposal. 
Canada  imports  milk  and  milk  products 
from  other  countries  under  conditions 
as  restrictive  as  would  be  acceptable  for 
importation  into  the  United  States, 
making  it  highly  unlikely  that  Canadian 
regulations  would  allow  a  situation 
such  as  the  one  posed  by  the  commenter 
to  occur. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  will  require  that,  except  for 
milk  and  milk  products  imported  from 
Canada,  milk  and  milk  products 
imported  into  the  United  States  from 
countries  declared  free  of  rinderpest  and 
FMD  be  accompanied  by  a  certificate 
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stating  that  the  milk  was  produced  and 
processed  in  a  country  declared  free  of 
rinderpest  and  FMD.  or  that  the  milk 
product  was  processed  in  a  country 
declared  free  of  rinderpest  and  FMD 
from  milk  produced  in  a  country 
declared  free  of  rinderpest  and  FMD. 
The  certificate  will  have  to  name  the 
country  in  which  the  milk  was 
produced  and  the  country  in  which  the 
milk  or  milk  product  was  processed. 
The  certificate  will  also  have  to  state 
that  the  milk  or  milk  product  has  never 
been  in  any  country  in  which  rinderpest 
or  FMD  exists. 

We  do  not  expect  that  requiring  a 
certificate  will  have  any  significant 
economic  impact  for  U.S.  importers  of 
milk  or  milk  products.  The  exporter  of 
the  milk  or  milk  products  will  have  to 
obtain  the  required  certification  through 
the  national  government  of  the  country 
of  export  prior  to  shipping  the  milk  or 
milk  products  to  the  United  States.  We 
do  not  know  how  many  of  those 
governments  will  charge  a  fee  for 
providing  the  certificate,  but  it  is 
unlikely  that  any  fee  will  be  high 
enough  to  significantly  raise  the  cost  of 
the  milk  or  milk  product  should  the 
exporter  choose  to  pass  the  cost  of  the 
certificate  on  to  the  importer  in  the 
United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee.  161,  162. 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a. 
134a,  134b,  134c,  134f,  136,  and  136a:  31 
U.S.C  9701;  42  U.S.C.  4331,  and  4332;  7  CFR 
2.17,  2.51,  and  371.2(d). 

2.  In  §  94.16,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  94. 1 6    Milk  and  milk  products. 

***** 

(d)  Except  for  milk  and  milk  products 
imported  from  Canada,  and  except  as 
provided  in  this  paragraph,  milk  or  milk 
products  imported  from  a  country  listed 
in  §  94.1(a)(2)  as  free  of  rinderpest  and 
foot-and-mouth  disease  must  be 
accompanied  by  a  certificate  endorsed 
by  a  full-time,  salaried  veterinarian 
employed  by  the  country  of  export.  The 
certificate  must  state  that  the  milk  was 
produced  and  processed  in  a  country 
listed  in  §  94.1(a)(2).  or  that  the  milk 
product  was  processed  in  a  country 
listed  in  § 94.1(a)(2)  from  milk  produced 
in  a  country  listed  in  §  94.1(a)(2).  The 
certificate  must  name  the  country  in 
which  the  milk  was  produced  and  the 
country  in  which  the  milk  or  milk 
product  was  processed.  Further,  the 
certificate  must  state  that,  except  for 
movement  under  seal  as  described  in 
§  94.16(c),  the  milk  or  milk  product  has 
never  been  in  any  country  in  which 
rinderpest  or  foot-and-mouth  disease 
exists.  Milk  or  milk  products  from  a 
country  listed  in  §  94.1(a)(2)  that  were 
processed  in  whole  or  in  part  from  milk 
or  milk  products  from  a  country  not 
listed  in  §  94.1(a)(2)  may  be  imported 
into  the  United  States  in  accordance 
with  §  94.16(b)(3). 

Done  in  Washington,  DC,  this  22nd  day  of 
March  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AB60 

Capital  Maintenance 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
risk-based  capital  standards  for  insured 
state  nonmember  banks  to  implement 
section  350  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Riegle  Act). 
Section  350  states  that  the  amount  of 
risk-based  capital  required  to  be 
maintained  by  any  insured  depository 
institution,  with  respect  to  assets 
transferred  with  recourse,  may  not 
exceed  the  maximum  amount  of 
recourse  for  which  the  institution  is 
contractually  liable  under  the  recourse 
agreement.  This  rule  will  have  the  effect 
of  correcting  the  anomaly  that  currently 
exists  in  the  risk-based  capital  treatment 
of  recourse  transactions  under  which  an 
institution  could  be  required  to  hold 
capital  in  excess  of  the  maximum 
amount  of  loss  possible  under  the 
contractual  terms  of  the  recourse 
obligation. 

EFFECTIVE  DATE:  April  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision,  (202) 
898-8906,  orCristeena  G.  Naser, 
Attorney,  Legal  Division,  (202)  898- 
3587,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street.  NW.. 
Washington.  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  FDIC's  current  regulatory  capital 
standards  are  intended  to  ensure  that 
FDIC-supervised  banks  that  transfer 
assets  and  retain  the  credit  risk  inherent 
in  the  assets  maintain  adequate  capital 
to  support  that  risk.  This  is  generally 
accomplished  by  requiring  that  bank 
assets  transferred  with  recourse 
continue  to  be  reported  on  the  balance 
sheet  in  the  Reports  of  Condition  and 
Income  (Call  Reports).  These  amounts 
are  thus  included  in  the  calculation  of 
banks'  risk-based  and  leverage  capital 
ratios.  The  regulatory  reporting 
treatment  for  most  asset  transfers  with 
recourse  differs  from  the  treatment  of 
such  transactions  under  generally 
accepted  accounting  principles 
(GAAP).i 


In  cases  where  an  institution  retains 
a  low  level  of  recourse,  the  amount  of 
capital  required  under  the  FDIC's  risk- 
based  capital  standards  could  exceed 
the  institution's  maximum  contractual 
liability  under  the  recourse  agreement. 
This  can  occur  in  transactions  in  which 
a  bank  contractually  limits  its  recourse 
exposure  to  less  than  the  full  effective 
risk-based  capital  requirement  for  the 
assets  transferred — generally,  four 
percent  for  residential  mortgage  loans 
and  eight  percent  for  most  other  assets. 

The  FDIC  and  the  other  federal 
banking  agencies  have  long  recognized 
this  anomaly  in  the  risk-based  capital 
standards.  On  May  25,  1994.  the 
banking  agencies,  acting  upon  a 
recommendation  by  the  Federal 
Financial  Institutions  Examination 
Council,  issued  a  Notice  of  Proposed 
Rulemaking  (NPR)  (59  FR  27116) 
addressing  the  risk-based  capital 
treatment  of  recourse  and  direct  credit 
substitutes.  One  of  the  principal  features 
of  the  NPR  was  a  proposal  to  aniend  the 
banking  agencies'  risk-based  capital 
standards  to  limit  the  capital  charge  in 
low  level  recourse  transactions  to  an 
institution's  maximum  contractual 
recourse  liability.  The  proposal  for  these 
types  of  transactions  would  effectively 
result  in  a  one  dollar  capital  charge  for 
each  dollar  of  low  level  recourse 
exposure,  up  to  the  full  effective  risk- 
based  capital  requirement  on  the 
underlying  assets. 

The  proposal  requested  specific 
comment  on  whether  an  institution 
should  be  able  to  use  the  balance  of  the 
GAAP  recourse  liability  account  to 
reduce  the  doUar-for-doUar  capital 
charge  for  the  recourse  exposure  on 
assets  transferred  with  low  level 
recourse  in  a  transaction  reported  as  a 
sale  for  Call  Report  purposes.  In 
addition,  the  proposal  indicated  that  the 
capital  requirement  for  an  exposure  to 
low  level  recourse  retained  in  a 
transaction  associated  with  a  swap  of 
mortgage  loans  for  mortgage-related 
securities  would  be  the  lower  of  the 
capital  charge  for  the  swapped 
mortgages  or  the  combined  capital 
charge  for  the  low  level  recourse 
exposure  and  the  mortgage-related 
securities,  adjusted  for  any  double 
counting. 


'  The  GAAP  treatment  focuses  on  the  transfer  of 
benefits  rather  than  the  retention  of  risk  and.  thus. 


allows  a  transfer  of  receivables  with  recourse  to  be 
accounted  for  as  a  sale  if  the  transferor:  (1) 
Surrenders  control  of  the  future  economic  benefits 
of  the  assets:  (2)  is  able  to  reasonably  estimate  its 
obligations  under  the  recourse  provision:  and  (3)  is 
not  obligated  to  repurchase  the  assets  except 
pursuant  to  the  recourse  provision.  In  addition,  the 
transferor  must  establish  a  separate  liability  account 
equal  to  the  estimated  probable  losses  under  the 
recourse  provision  (GAAP  recourse  liability 
account). 


The  NPR  also  addressed  other  issues 
related  to  recourse  transactions, 
including  equivalent  capital  treatment 
of  recourse  arrangements  and  direct 
credit  substitutes  that  provide  first 
dollar  loss  protection  and  definitions  for 
"recourse"  and  associated  terms  such  as 
"standard  representations  and 
warranties."  The  NPR  was  issued  in 
conjunction  with  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  that 
outlined  a  possible  alternative  approach 
to  deal  comprehensively  with  the  risk- 
based  capital  treatment  of  asset 
securitizations  and  any  associated 
recourse  arrangements  and  direct  credit 
substitutes.  The  comment  period  for  the 
NPR  and  ANPR  ended  on  July  25, 1994. 

During  the  agencies'  review  of  the 
comments  received,  the  Riegle  Act  was 
signed  into  law  on  September  23, 1994. 
Section  350  of  the  Act  requires  the 
federal  banking  agencies  to  issue 
regulations  not  later  than  March  22, 
1995,  limiting  the  amount  of  risk-based 
capital  an  insured  depository  institution 
is  required  to  hold  for  assets  transferred 
with  recourse  to  the  maximum  amount 
of  recourse  for  which  the  institution  is 
contractually  liable.  In  order  to  meet  the 
statutory  requirements  of  section  350, 
the  FDIC  is  now  issuing  a  rule  that  puts 
into  final  form  only  those  portions  of 
the  NPR  dealing  with  low  level  recourse 
transactions. 

II.  Comments  Received 

In  response  to  the  NPR  and  ANPR.  the 
FDIC  received  comment  letters  from  37 
entities.  Of  these  respondents.  25 
addressed  issues  related  to  the  NPR's 
proposed  low  level  recourse  capital 
treatment.  These  commenters  included 
12  banking  organizations,  nine  trade 
associations,  one  government-sponsored 
agency,  and  three  other  commenters.  Of 
these  25  respondents.  22  provided  a 
favorable  overall  assessment  of  the  low 
level  recourse  proposal.  In  general, 
these  respondents  viewed  the  low  level 
proposal  as  a  way  of  correcting  an 
anomaly  in  the  existing  risk-based 
capital  standards  so  that  institutions 
would  not  be  required  to  hold  capital  in 
excess  of  their  contractual  liability. 

Nevertheless,  seven  of  the 
commenters  further  indicated  that, 
while  the  proposed  low  level  recourse 
capital  treatment  was  a  positive  step,  it 
still  would  result  in  too  high  of  a  capital 
requirement  for  assets  sold  with  limited 
recourse.  These  respondents,  which 
included  five  of  the  12  banking 
organizations  and  two  of  the  nine  trade 
associations,  expressed  the  view  that  the 
banking  agencies  should  adopt  the 
GAAP  treatment  of  assets  sold  with 
recourse  for  purposes  of  calculating  the 
regulatory  capital  ratios.  These 


commenters  maintained  that  the  GAAP 
recourse  liability  account  provides 
adequate  protection  against  the  risk  of 
loss  on  assets  sold  with  recourse, 
obviating  the  need  for  additional 
capital. 

The  NPR  specifically  sought  comment 
on  five  issues  related  to  the  proposed 
capital  treatment  of  low  level  recourse 
transactions.  Twelve  of  the  25 
respondents  commented  on  the  first 
issue,  which  concerned  the  treatment  of 
the  GAAP  recourse  liability  account 
established  for  assets  sold  with  recourse 
reported  as  sales  in  the  Call  Report. 
These  12  commenters  favored  reducing 
the  capital  requirement  for  low  level 
recourse  transactions  by  the  balance  of 
the  related  GAAP  recourse  liability 
account,  which  would  continue  to  be 
excluded  from  an  institution's 
regulatory  capital.  In  their  view,  not 
teiking  the  GAAP  recourse  liability 
account  into  consideration  vvould  result 
in  double  coverage  of  the  portion  of  the 
risk  provided  for  in  that  account. 

Twelve  commenters,  including  five 
banking  organizations  and  five  trade 
associations,  responded  to  the  second 
issue,  which  sought  comment  on 
whether  a  dollar-for-dollar  capital 
requirement  would  be  too  high  for  low 
level  recourse  transactions.  Ten 
commenters  indicated  that  such  a 
capital  charge  would  be  too  high  since 
it  was  unlikely  that  an  institution  would 
incur  losses  up  to  its  maximum 
contractual  liability.  Two  others 
responded  that  whether  the  capital 
treatment  was  too  high  depended  upon 
the  credit  quality  of  the  underlying  asset 
pool  and  the  structure  of  the 
securitization. 

The  third  issue  dealt  with  ways  of 
demonstrating  that  the  dollar-for-dollar 
capital  requirement  might  be  too  high 
and  possible  methods  for  reducing  this 
requirement  without  jeopardizing  safety 
and  soundness.  The  nine  commenters 
on  this  issue  indicated  that  historical 
analysis,  examiner  review,  and 
"depression  scenario"  stress  testing 
would  show  whether  the  capital 
requirement  would  be  too  high  relative 
to  historical  losses. 

The  fourth  issue  concerned  ways  the 
banking  agencies  could  handle  the 
increased  probability  of  loss  to  the 
insurance  funds  administered  by  the 
FDIC  if  less  than  dollar-for-dollar  capital 
is  maintained  against  low  level  recourse 
transactions.  The  eight  commenters  on 
this  issue  stated  that  as  long  as  the 
amount  of  required  capital  held  against 
the  low  level  recourse  transactions  was 
prudently  assessed  based  upon  expected 
losses,  actual  losses  would  seldom,  if 
ever,  exceed  the  capital  requirement. 
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Thus,  the  insurance  funds  would  not 
likely  experience  losses. 

The  finh  issue  sought  comment  on 
whether  the  proposed  low  level 
recourse  capital  treatment  would  reduce 
transaction  costs  or  otherwise  help  to 
facilitate  the  sale  or  securitization  of 
banks'  assets.  The  eight  commenters 
that  responded  to  this  issue  were  all  of 
the  opinion  that  the  low  level  capital 
treatment  generally  would  help  lower 
transaction  costs  and  help  facilitate 
securitization. 

III.  Final  Rule 

After  considering  the  comments 
received,  further  deliberating  on  the 
issues  involved,  particularly  the 
requirements  of  section  350  of  the 
Riegle  Act,  and  consulting  with  the 
other  banking  agencies,  the  FDIC  is 
adopting  a  final  rule  amending  its  risk- 
based  capital  standards  with  respect  to 
the  treatment  of  low  level  recourse 
transactions.  Specifically,  the  final 
amendment  implements  section  350  by 
reducing  the  risk-based  capital 
requirements  for  all  recourse 
transactions  in  which  an  FDIC- 
supervised  bank  contractually  limits  its 
recourse  exposure  to  less  than  the  full, 
effective  risk-based  capital  requirement 
for  the  assets  transferred. 

This  rule  applies  to  low  level  recourse 
transactions  involving  all  types  of 
assets,  including  small  business  loans, 
commercial  loans,  multifamily  housing 
loans,  and  residential  mortgages.  In  this 
regard,  the  FDIC  notes  that  previously 
under  the  risk-based  capital  standards 
certain  residential  mortgage  loans 
transferred  with  recourse  were  excluded 
from  risk-weighted  assets  if  the 
institution  did  not  retain  significant  risk 
of  loss.^  As  proposed,  this  treatment 
would  be  superseded  by  the  broader  low 
level  recourse  rule  that  the  FDIC  is 
adopting. 

Under  the  final  low  level  recourse 
rule,  an  FDIC-supervised  bank  that 
contractually  limits  its  maximum 
recourse  obligation  to  less  than  the  full 
effective  risk-based  capital  requirement 
for  the  transferred  assets  would  be 
required  to  hold  risk-based  capital  equal 
to  the  contractual  maximum  amount  of 


'Under  this  treatment,  a  pool  of  residential 
mortgages  that  had  been  transferred  with  recourse 
was  excluded  from  risk-weighted  assets  if  the 
transferring  institution  did  not  retain  signiflcant 
risk  of  loss,  i.e.,  the  institution's  maximum 
contractual  recourse  exposure  did  not  exceed  its 
reasonably  estimated  probable  losses  on  the 
transferred  mortgages,  and  the  institution 
established  and  maintained  a  recourse  liability 
account  equal  to  the  maximum  amount  of  its 
recourse  obligation.  Under  the  low  level  recourse 
rule,  this  type  of  sale  transaction  would  effectively 
continue  to  be  excluded  from  risk-weighted  assets 
because  of  the  size  of  the  recourse  liability  account 
that  must  be  maintained. 


its  recourse  obligation.  This  requirement 
limits  to  one  dollar  the  capital  charge 
for  each  dollar  of  low-level  recourse 
exposure.  Under  this  dollar-for-dollar 
capital  requirement,  the  capital  charge 
for  a  100  percent  risk-weighted  asset 
transferred  with  three  percent  recourse 
would  be  three  percent  of  the  amount  of 
the  transferred  assets,  rather  than  the 
eight  percent  previously  required.  Thus, 
a  bank's  risk-based  capital  requirement 
on  a  low  level  recourse  transaction 
would  not  exceed  the  contractual 
maximum  amount  it  could  lose  under 
the  recourse  obligation. 

Under  the  final  rule,  an  institution 
may  reduce  the  dollar-for-dollar  capital 
charge  held  against  the  recourse 
exposure  on  assets  transferred  with  low 
level  recourse  for  a  transaction  reported 
as  a  sale  for  Call  Report  purposes  by  the 
balance  of  any  associated  noncapital 
GAAP  recourse  liability  account.  In 
adopting  this  aspect  of  the  final  rule,  the 
FDIC  concurs  with  commenters  that 
indicated  that  nonrecognition  of  the 
liability  account  would  result  in  double 
coverage  of  the  portion  of  the  credit  risk 
provided  for  in  that  account. 

In  applying  the  final  rule,  the  FDIC 
will,  as  proposed,  limit  the  risk-based 
capital  requirement  for  an  exposure  to 
low  level  recourse  retained  in  a 
transaction  associated  with  a  swap  of 
mortgage  loans  for  mortgage-related 
securities  to  the  lower  of  the  capital 
charge  for  the  swapped  mortgages  or  the 
combined  capital  charge  for  the  low 
level  recourse  exposure  and  the 
mortgage-related  securities,  adjusted  for 
any  double  counting. 

In  setting  forth  this  final  rule,  the 
FDIC  has  considered  the  arguments  that 
several  commenters  made  for  adopting 
for  regulatory  capital  purposes  the 
GAAP  treatment  for  all  assets  sold  with 
recourse,  including  those  sold  with  low 
levels  of  recourse.  Under  such  a 
treatment,  assets  sold  with  recourse  in 
accordance  with  GAAP  would  have  no 
capital  requirement,  but  the  GAAP 
recourse  liability  account  would 
provide  some  level  of  protection  against 
losses.  Nevertheless,  the  FDIC  continues 
to  believe  it  would  not  be  appropriate  to 
adopt  for  regulatory  capital  purposes  the 
GAAP  treatment  of  recourse 
transactions,  even  if  the  transferring 
bank  retains  only  a  low  level  of 
recourse. 

In  the  FDIC's  view,  the  GAAP 
recourse  liability  account  would  be  an 
inadequate  substitute  for  maintaining 
capital  at  a  level  commensurate  with  the 
risks.  One  of  the  principal  purposes  of 
regulatory  capital  is  to  provide  a 
cushion  against  unexpected  losses.  In 
contrast,  the  GAAP  recourse  liability 
account  is,  in  effect,  a  specific  reserve 


that  is  intended  to  cover  only  an 
institution's  probable  expected  losses 
under  the  recourse  provision.  In  this 
regard,  the  FDIC  notes  that  the  risk- 
based  capital  standards  explicitly  state 
that  specific  reserves  created  against 
identified  losses  may  not  be  included  in 
regulatory  capital. 

In  addition,  the  amount  of  credit  risk 
that  is  typically  retained  in  a  recourse 
transaction  greatly  exceeds  the  normal 
expected  losses  associated  with  the 
transferred  assets.  Thus,  even  though  a 
transferring  institution  may  reduce  its 
exposure  to  potential  catastrophic  losses 
by  limiting  the  amount  of  recourse  it 
provides,  it  may  still  retain,  in  many 
cases,  the  bulk  of  the  risk  inherent  in 
the  assets.  For  example,  an  institution 
transferring  high  quality  assets  with  a 
reasonably  estimated  expected  loss  rate 
of  one  percent  that  retains  ten  percent 
recourse  in  the  normal  course  of 
business  will  sustain  the  same  amount 
of  losses  it  would  have  had  the  assets 
not  been  transferred.  This  occurs 
because  the  amount  of  exposure  under 
the  recourse  provision  is  very  high 
relative  to  the  amount  of  expected 
losses.  The  FDIC  believes  that  in  such 
transactions  the  transferor  has  not 
significantly  reduced  its  risk  for 
purposes  of  assessing  regulatory  capital 
and  should  continue  to  be  assessed 
regulatory  capital  as  though  the  assets 
had  not  been  transferred. 

The  FDIC  is  issuing  this  final  rule 
now  in  order  to  implement  section  350 
of  the  Riegle  Act  in  accordance  with  the 
statutory  deadline.  Consequently,  the 
rule  deals  with  only  those  portions  of 
the  NPR  concerned  with  low  level 
recourse  transactions.  The  FDIC  will 
continue  to  consider,  on  an  interagency 
basis,  other  aspects  of  the  NPR,  as  well 
as  all  aspects  of  the  ANPR  that  was 
issued  in  conjunction  with  the  NPR. 

This  final  rule  is  effective  April  27, 
1995.  However,  FDIC-supervised  banks 
may  choose  to  apply  the  low  level 
recourse  rule  when  completing  the  risk- 
based  capital  schedule  (Schedule  RC-R) 
in  their  Reports  of  Condition  and 
Income  (Call  Reports)  for  March  31, 
1995. 

rV.  Regulatory  Flexibility  Act  Analysis 

The  purpose  of  this  final  rule  is  to 
reduce  the  risk-based  capital 
requirement  on  transfers  of  assets  with 
low  levels  of  recourse.  Therefore, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  FDIC 
hereby  certifies  that  this  rule  will  have 
a  beneficial  economic  impact  on  small 
business  entities  (in  this  case,  small 
banks)  that  sell  assets  with  low  levels  of 
recourse. 


V.  Paperwork  Reduction  Act 

The  FDIC  has  determined  that,  in 
comparison  to  the  existing  risk-based 
capital  treatment  of  low  level  recourse 
transactions,  this  final  rule  will  not 
increase  the  regulatory  paperwork 
burden  of  FDIC-sup)ervised  banks 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
banking.  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
hereby  amends  part  325  of  title  12  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  Part  325 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1816,  1818(a).  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(1), 
1828(n),  1828(o),  1831o,  3907,  3909.  4808; 
Pub.  L.  102-233.  105  Stat.  1761,  1789,  1790 
(12  U.S.C.  1831n  note);  Pub.  L.  102-242,  105 
Stat.  2236.  2355.  2386  (12  U.S.C.  1828  note). 

2.  Section  II.D.l.  of  appendix  A  to 
part  325  is  amended  by  removing  the 
sixth  paragraph  and  adding  in  its  place 
two  new  paragraphs  to  read  as  follows: 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 

***** 

TT      *       *      * 

D.  *  •   • 

1.  •  *   • 

Sale  and  repurchase  agreements  and 
asset  sales  with  recourse,  if  not  already 
included  on  the  balance  sheet,  are  also 
converted  at  100  percent.  For  risk-based 
capital  purposes,  the  definition  of  sales 
of  assets  with  recourse,  including  the 
sale  of  one-to-four  family  residential 
mortgages,  is  consistent  with  the 
definition  contained  in  the  instructions 
for  the  preparation  of  the  Consolidated 
Reports  of  Condition  and  Income. 
Accordingly,  except  as  noted  below,  the 
entire  amount  of  any  assets  transferred 
with  recourse  that  are  not  already 
included  on  the  balance  sheet, 
including  pools  of  one-to-four  family 
residential  mortgages,  is  to  be  converted 
at  100  percent  and  assigned  to  the  risk 
weight  category  appropriate  to  the 
obligor  or,  if  relevant,  the  guarantor  or 
the  nature  of  the  collateral.  The  terms  of 
a  transfer  of  assets  with  recourse  may 
contractually  hmif  the  amount  of  the 
bank's  liability  to  an  amount  less  than 


the  effective  risk-based  capital 
requirement  for  the  assets  being 
transferred  with  recourse.  If  such  a 
transaction  (including  one  that,  in 
accordance  with  the  instructions  for  the 
preparation  of  the  Consolidated  Reports 
of  Condition  and  Income,  is  reported  as 
a  financing,  i.e.,  the  assets  are  not 
removed  from  the  balance  sheet)  meets 
the  criteria  for  sale  treatment  under 
generally  accepted  acccunting 
principles,  the  amount  of  total  capital 
required  is  equal  to  the  maximum 
amount  of  loss  possible  under  the 
recourse  provision.  If  the  transaction  is 
also  treated  as  a  sale  in  accordance  with 
the  instructions  for  the  preparation  of 
the  Consolidated  Reports  of  Condition 
and  Income,  then  the  required  amount 
of  capital  may  be  reduced  by  the 
balance  of  any  associated  noncapital 
liability  account  established  pursuant  to 
generally  accepted  accounting 
principles  to  cover  estimated  probable 
losses  under  the  recourse  provision.  So- 
called  "loan  strips"  (that  is,  short-term 
advances  sold  under  long-term 
commitments  without  direct  recourse) 
are  defined  in  the  instructions  for  the 
preparation  of  the  Consolidated  Reports 
of  Condition  and  Income  and  for  risk- 
based  capital  purposes  as  assets  sold 
with  recourse. 

In  addition,  a  100  percent  conversion 
factor  applies  to  forward  agreements. 
Forward  agreements  are  legally  binding 
contractual  obligations  to  purchase 
assets  with  drawdown  which  is  certain 
at  a  specified  future  date.  These 
obligations  include  forward  purchases, 
forward  deposits  placed,  and  partly  paid 
shares  and  securities,  but  do  not  include 
forward  foreign  exchange  rate  contracts 
or  commitments  to  make  residential 
mortgage  loans. 
***** 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.,  this  21st  day  of 
March,  1995. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  Doc.  95-7535  Filed  3-27-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  563 

[No.  95-65] 
RIN  1550-AA78 

Loans  to  one  Borrower 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 


ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
lending  limits  regulation,  also  known  as 
the  loans  to  one  borrower  (LTOB)  rule, 
to  reflect  recent  changes  to  the  Office  of 
the  Comptroller  of  the  Currency's 
(OCC's)  lending  limits  regulation. 
Section  5(u)  of  the  Home  Owners'  Loan 
Act  requires  that  savings  association 
lending  limits  parallel  those  applicable 
to  national  banks.  This  interim  final  rule 
amends  OTS's  LTOB  regulation  so  that 
thrifts,  like  national  banks,  will  use 
regulatory  capital  as  the  starting  point 
for  determining  "unimpaired  capital 
and  unimpaired  surplus"  for  LTOB 
purposes,  removing  the  need  for  a 
separate  calculation.  It  also  removes 
other  outdated  or  redundant  provisions. 

DATES:  The  interim  final  rule  is  effective 
March  28, 1995.  Written  comments  on 
this  interim  final  rule  must  be  received 
on  or  before  April  27.  1995. 

ADDRESSES:  Send  comments  to  Director, 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington.  D.C.  20552,  Attention 
Docket  No.  95-55.  These  submissions 
may  be  hand-delivered  to  1700  G  Street, 
NW.,  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  Number  (202)  906- 
7755.  Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
1  p.m.  until  4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  from  the 
Public  Reading  Room  at  established 
intervals. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Magrini,  Project  Manager, 
Policy,  (202)  906-5744:  Valerie  J. 
Lithotomos,  Counsel  (Banking  and 
Finance),  (202)  906-6439;  Deborah 
Dakin,  Assistant  Chief  Counsel,  (202) 
906-6445,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  and  Regulatory  Ties     . 
Between  OCC  and  OTS  Lending  Limits 

Both  savings  associations  and 
national  banks  have  statutory'  limits 
placed  on  the  amount  an  institution  can 
lend  to  one  borrower.  Since  1989, 
Section  5(u)  of  the  Home  Owners'  Loan 
Act  (HOLA)  has  provided  that  "Section 
5200  of  the  Revised  Statutes  applies  to 
savings  associations  in  the  same  manner 
and  to  the  same  extent  as  it  applies  to 
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national  banks."  ■  Section  5200 
establishes  lending  limits,  measured  as 
a  percentage  of  an  institution's  capital 
and  surplus,  for  national  banks. ^  The 
OCC's  implementing  regulations  appear 
at  12  CFR  part  32.  The  OTS's  LTOB  rule 
references  the  lending  limits  set  forth  in 
the  OCC  rule  and  most  lending  limit 
definitions.*  Therefore,  as  OCC  amends 
those  limits  and  definitions  in  Part  32. 
the  new  limits  and  definitions  apply 
directly  to  savings  associations,  without 
further  OTS  action.  However,  section 
563.93(b)(ll)  of  the  OTS  LTOB  rule 
currently  defines  the  term  "unimpaired 
capital  and  unimpaired  surplus"  by 
reference  to  another  OCC  regulation.  12 
CFR  3.100.  Any  OCC  changes  to  the  use 
of  that  definition  for  lending  limit 
purposes  would  require  separate  OTS 
regulatory  action  to  clarify  what 
definition  thrifts  should  use  in 
calculating  lending  limits. 

B.  Recent  OCC  Revisions  to  Lending 
Limits 

As  part  of  the  OCC's  Regulation 
Review  Program,  the  OCC  has  recently 
published  final  revisions  to  the  national 
bank  lending  limits  regulation.^  OCC's 
primary  purpose  in  revising  this 
regulation  was  to  eliminate  inefficient 
and  unduly  costly  regulatory 
requirements  for  national  banks  and 
thereby  better  focus  the  lending  limits 
rule  on  areas  of  significant  safety  and 
soundness  concern.'  The  regulation  also 
incorporates  interpretations  OCC  has 
developed  over  the  years.  These  changes 
will  apply  to  savings  associations  upon 
the  OCC's  rule  becoming  effective. 

One  of  the  most  important  changes 
OCC's  final  rule  makes  is  redefining 
"capital  and  surplus."  Before 
amendment.  OCC's  lending  limit  rule 
used  a  definition  of  "capital  and 
surplus"  at  12  CFR  3.100  that  is 
calculated  separately  from  the 
definitions  of  Tier  1  and  Tier  2  capital 
used  for  determining  capital  adequacy. 
In  its  recent  rulemaking,  the  OCC 
redefined  "capital  and  surplus"  as  Tier 
1  and  Tier  2  capital  included  in 
calculating  a  bank's  risk-based  capital, 
plus  the  balance  of  its  allowances  for 
loan  and  lease  losses  (ALLL)  not 
included  in  its  Tier  2  capital.  Thus, 
national  banks  no  longer  need  to 
perform  totally  different  calculations  for 
calculating  lending  limits  and  capital 
adequacy,  but  can  use  the  same  Report 
of  Bank  Condition  (Call  Report)  line 
items  to  calculate  both. 


'   12U.S.C.  1464(u)(l) 

J  12  U.S.C.  84. 

>  12  CFR  563.93(b).  (c)(1994). 

*See  60  FR  8526  (February  15.  1995). 

'  Id.  at  8927. 


The  OCC's  new  definition  included 
the  balance  of  ALLL  not  already 
included  in  Tier  2  capital  because  the 
full  amount  of  ALLL  had  long  been 
included  under  section  3100.  The 
preamble  to  the  proposal  that  formed 
the  basis  for  the  recent  final  rule  stated 
that  "The  OCC  believes  it  is  inadvisable 
to  constrict  the  lending  limit  base  at  a 
time  when  concerns  about  credit 
availability  are  widespread,  and 
believes  this  proposed  change  will  not 
impact  credit  availability."* 

C.  Comparable  OTS  Revisions  to  Its 
Lending  Limits  Regulation 

The  OTS,  in  making  conforming 
changes  to  its  LTOB  regulation,  enables 
savings  associations  to  realize  a  similar 
reduction  in  regulatory  burden. 
Extensive  revision  is  not  necessary 
because  nearly  all  of  the  OCC  changes 
will  become  effective  for  savings 
associations  by  virtue  of  OTS's 
referencing  of  most  of  the  OCC  lending 
limits  regulation.  However,  a  few  small 
changes  are  required. 

First,  section  563.93(c)  is  being 
amended  today  to  remove  an  obsolete 
cross-reference  to  former  section  32.7, 
which  OCC  removed. 

Second,  the  OCC  has  changed  its 
lending  limits  rule  to  allow  national 
banks  to  calculate  their  lending  limits 
quarterly,  rather  than  every  time  a  new 
loan  is  made.  The  OTS  LTOB  rule 
already  incorporates  periodic 
calculations  at  section  563.93(f)(1).  That 
section  is  being  modified  only  to 
remove  an  obsolete  parenthetical 
reference  to  "monthly  or  quarterly" 
calculations. 

Third,  as  discussed  above,  section 
563.93(b)'s  definition  of  "unimpaired 
capital  and  unimpaired  surplus" 
currently  incorporates  12  CFR  3.100. 
The  OCC's  lending  limits  regulation  no 
longer  refers  to  that  definition  but 
substitutes  a  definition  based  on  the 
components  national  banks  already  use 
in  calculating  capital  for  capital 
adequacy  purposes.  This  has  created 
confusion  about  how  this  change 
applies  to  savings  association 
calculation  of  "unimpaired  capital  and 
unimpaired  surplus."  OTS  also  wants 
savings  associations  to  have  their 
regulatory  calculation  burden  reduced 
as  much  as  possible.  Because  of  the 
structure  of  the  OTS  capital  regulation, 
however,  an  extra  step  is  required  to 
reach  the  same  result  as  the  OCC 
revision. 

For  savings  associations,  the 
components  calculated  on  their  Thrift 
Financial  Report  for  capital  adequacy 
purposes  are  core  and  supplementary 


capital.  These  are  substantially  similar 
to  Tier  1  and  Tier  2  capital  for  banks. 
However,  in  calculating  core  capital  for 
capital  adequacy  purposes,  thrifts  may 
not  in(3iude  investments  in  certain 
subsidiaries,  commonly  known  as 
"nonincludable  subsidiaries."  This 
requirement,  imposed  pursuant  to 
section  5(t)  of  the  HOLA,  is  designed  to 
ensure  that  a  thrift  with  investments  in 
such  subsidiaries  holds  enough  capital 
to  fully  protect  it  against  any  risks  such 
investments  might  pose.  An  "includable 
subsidiary"  is  one  engaged  solely  in 
activities  permissible  for  a  national 
bank,  with  a  few  exceptions  not  relevant 
here.''  A  national  bank  may  have 
subsidiaries,  such  as  service 
corporations,  that  engage  in  activities 
not  authorized  for  the  bank  itself."  Thus, 
a  national  bank  may  have  a  subsidiary, 
which,  if  held  by  a  savings  association, 
would  be  considered  a  "nonincludable 
subsidiary"  and  deducted  in  calculating 
core  capital  pursuant  to  section  5(t). 

The  section  5(t)  deduction  from 
capital  has  never  affected  savings 
associations'  lending  limit  calculations 
under  section  5(u).  Section  5(u)  does  not 
require  such  a  deduction  in  calculating 
capital  and  surplus  for  lending  limits 
nor  has  the  OCC  required  such  a 
deduction.  Under  both  12  CFR  3.100 
and  new  section  32.2(b),  investments  in 
subsidiaries  are  not  deducted  in 
calculating  capital.  Using  the  OTS 
section  5(t)  capital  definitions  could 
thus  cause  a  savings  association  with 
non-includable  subsidiaries  to  have  a 
lower  lending  limit  than  it  currently  has 
or  would  have  if  it  were  a  national  bank 
with  the  identical  subsidiaries.  Such  a 
credit-limiting  result  would  not  be 
driven  by  safety  or  soundness  concerns 
on  the  part  of  either  the  OTS  or  the 
OCC,  but  merely  by  a  difference  in 
capital  components  not  relevant  for 
lending  limit  purposes. 

If  section  3.100  still  applied,  or  if  OTS 
were  to  reference  section  32.2(b),  a 
savings  association  would  not  be 
required  to  deduct  any  of  its 
investments  in  any  of  its  subsidiaries  in 
calculating  capital  and  surplus. 
However,  this  approach  would  not 
allow  savings  associations  to  realize  the 
benefit  of  being  able  to  use  the  same 
basic  components  used  for  capital 
adequacy  purposes  in  calculating 
lending  limits.  Unlike  national  banks, 
they  would  continue  to  have  to 
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'  12  CFR  567.1(1)  (1994). 

■  12  U.S.C.  1864(0  (bank  service  corporation  may 
engage  in  any  activity  other  than  deposit  taking 
permilted  for  a  bank  hoiding  company, 
notwithstanding  section  1864(d).  which  otherwise 
)imits  the  activities  of  a  bank  service  corporation  in 
which  a  national  bank  is  a  shareholder  to  services 
authorized  for  a  national  bank). 


complete  a  complex  worksheet  in  order 
to  determine  their  lending  limit  base  of 
capital  and  surplus. 

II.  Description  of  Interim  Final  Rule 

The  OTS  has  therefore  determined 
that  unimpaired  capital  and  unimpaired 
surplus  is  best  defined  as  the  sum  of  a 
savings  association's  core  and 
supplementary  capital  included  in  total 
capital  under  12  CFR  part  567,  plus  the 
balance  of  its  general  valuation 
allowances  for  loan  and  lease  losses  or 
ALLL  not  included  in  its  supplementary 
capital  under  part  567,  plus  its 
investments  in  subsidiaries  that  are  not 
included  in  calculating  core  capital 
under  part  567.  Because  the  net  worth 
certificates  currently  specifically 
included  in  section  563.93(b)(ll)  are 
included  in  supplementary  capital,  the 
new  regulation  removes  this  reference. 

This  definition  neither  raises  nor 
lowers  savings  associations'  lending 
limits.  It  will  make  it  substantially 
easier  for  all  savings  associations  to 
calculate  their  loan-to-one-borrower 
limitations  because  all  of  the 
components  are  already  reported -on  the 
Thrift  Financial  Report.  This  definition 
eliminates  the  requirement  that  a 
savings  association  prepare  a  separate 
and  complex  worksheet  to  calculate  its 
LTOB  limit  without  itself  raising  or 
lowering  savings  associations'  lending 
limits.  Just  as  OCC  found  it  appropriate 
to  continue  to  include  the  full  balance 
of  the  ALLL  in  its  new  definition  of 
capital  and  surplus  in  order  to  avoid  a 
credit-limiting  result,  so  the  OTS 
believes  it  is  appropriate  to  continue  to 
include  both  the  full  balance  of  loss 
allowances  and  savings  association 
investments  in  subsidiaries  in 
calculating  unimpaired  capital  and 
unimpaired  surplus  to  avoid  a  credit- 
limiting  result. 

The  OTS  is  also  removing  an  obsolete 
definition  of  "qualifying  association" 
and  an  outdated  provision  in  the 
Appendix  to  section  563.93  and 
correcting  cross-references. 

III.  Need  for  an  Interim  Final  Rule 

The  OTS  believes  that  an  immediately 
effective  interim  final  rule  is 
appropriate  and  necessary  because  of 
how  closely  the  OTS  lending  limits 
regulation  is  tied  to  the  OCC  lending 
limits  regulation.  The  OCC's  final  rule  is 
effective  March  17, 1995,  30  days  after 
its  publication  in  the  Federal  Register.' 

The  OTS's  interim  final  rule  will 
eliminate  any  potential  confusion  for 
savings  associations  that  may  result 
from  the  OCC's  new  lending  limit 
requirements;  it  will  also  eliminate  any 


possible  lending  limit  disparities 
savings  associations  may  have  as 
compared  to  national  banks. 
Additionally,  immediate  application  of 
the  OTS  interim  final  rule  will  relieve 
unnecessary  regulatory  burdens  and 
provide  savings  associations  with  the 
increased  flexibility  that  national  banks 
have  been  accorded  by  the  OCC's  final 
rule. 

Section  553  of  the  Administrative 
Procedure  Act  "^  requires  separate 
findings  for  good  cause,  first,  that  notice 
and  comment  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  when  an  agency  determines  to 
issue  a  rule  without  prior  notice  and 
comment  and  second,  when  it 
determines  to  make  a  rule  effective 
without  a  30-day  delay.  Section  302  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994  ' ' 
requires  that  a  regulation  that  imposes 
new  requirements  take  effect  on  the  first 
day  of  the  quarter  following  publication 
of  the  final  rule.  That  section  provides, 
however,  that  an  agency  may  determine 
that  the  rule  should  take  effect  earlier 
upon  a  finding  of  good  cause. 

Under  existing  section  563.93,  savings 
associations  are  already  bound  by  the 
lending  limits  of  the  new  OCC  rule. 
Allowing  12  CFR  563.93(b)'s  outdated 
cross-reference  to  12  CFR  3.100  to 
remain  in  place  during  notice  and 
comment  rulemaking  and  a  delayed 
effective  date  could  lead  to  considerable 
confusion  and  result  in  savings 
associations  perfonning  unnecessary 
calculations.  Additionally,  the  OTS 
believes  (as  does  the  OCC  with  respect 
to  its  rule)  that  this  rule  relieves  burden 
by  eliminating  inefficient  and  unduly 
costly  regulatory  requirements  and 
better  focusing  the  lending  limit  rules 
on  areas  of  significant  safety  and 
soundness  concern. '^  For  these  reasons, 
the  OTS  believes  there  is  good  cause  to 
make  this  rule  effective  immediately 
upon  publication. 

IV.  Comment  Solicitation 

Because  OTS  application  of  the  OCC's 
new  limits  is  statutorily  mandated,  this 
interim  final  rulemaking  does  not  seek 
comments  on  the  substance  of  the  OCC's 
revisions  that  are  referenced  in  the  OTS 
LTOB  rule.  However,  interested  parties 
are  invited  to  submit  written  comments 
on  the  interim  final  rule  as  to  the 
amendments  adopted  here.  A  30-day 
comment  period  is  provided. 


60  FR  8526  (February  15.  1995). 
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V.  Regulatory  Flexibility  Act 

This  regulation  simplifies  lending 
limit  calculations  for  all  savings 
associations.  Other  alternatives  might 
result  in  some  smaller  savings 
associations  having  lower  lending 
limits. 

VI.  Executive  Order  12866 

It  has  been  determined  that  this 
document  is  not  a  significant  regulatory 
action.  It  will  benefit  savings 
associations  by  simplifying  their 
lending  limit  calculations.  It  is  not 
expected  to  raise  or  lower  savings 
association  lending  limits  themselves. 

List  of  Subjects  inl2  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  part  563, 
chapter  V,  title  12  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462,  1462a, 
1463,  1464,  1467a,  1468,  1817,  1828,  3806; 
42  U.S.C.  4106. 

2.  Section  563.93  is  amended  by: 

a.  Removing  the  phrase  "See  2  CFR 
part  32."  from  the  introductory  text  of 
paragraph  (b)  and  by  adding  in  lieu 
thereof  the  phrase  "See  12  CFR  Part 
32."; 

b.  revising  paragraphs  (b)(6)  and 
(b)(ll); 

c.  removing  the  phrase  "12  CFR 
541.20"  from  paragraph  (b)(9)  and  by 
adding  in  lieu  thereof  the  phrase  "12 
CFR  541.25"; 

d.  removing  the  phrase  ",  but  not 
including  12  CFR  32.7"  from  the 
introductory  text  of  paragraph  (c); 

e.  removing  the  phrase  "paragraph 
(b)(ll)"  from  paragraph  (d)(3)(ii)  and  by 
adding  in  lieu  thereof  the  phrase 
"paragraph  (b)(6)"; 

f.  removing  the  phrase  "(monthly  or 
quarterly)"  from  paragraph  (0(1);  and 

g.  in  the  appendix  to  §  563.93,  by 
removing  section  563.93-102. 

§  563.93    Lending  limitations. 

*         *         *         *         ft 

(b)*** 

(6)  The  term  fuUy  phased-in  capital 
standards  means  the  capital  standards 
that  will  be  in  effect  at  the  expiration  of 
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all  statutory  and  regulatory  phase-in 
requirements  set  forth  in  12  U.S.C. 
1464(t)  and  12  CFR  567.2,  567.5,  and 
567.9. 

***** 

(11)  Unimpaired  capital  and 
unimpaired  surplus  means — (i)  A 
savings  association's  core  capital  and 
supplementary  capital  included  in  its 
total  capital  under  part  567  of  this 
chapter:  plus 

(ii)  The  balance  of  a  savings 
association's  general  valuation 
allowances  for  loan  and  lease  losses  not 
included  in  supplementary  capital 
under  part  567  of  this  chapter;  plus 

(iii)  "The  amount  of  a  savings 
association's  loans  to,  investments  in, 
and  advances  to  subsidiaries  not 
included  in  calculating  core  capital 
under  part  567  of  this  chapter. 

***** 

Dated:  March  14.  1995. 

By  the  Office  of  Thrift  Supervision. 
lonathan  L.  Fiecbter. 
Acting  Director. 
|FR  Doc.  95-7589  Filed  3-27-95;  8:45  am) 

WLUNQ  COOC  C770-01-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  101 
Delegation  of  Authority 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  delegating  loan  approval 

to  specific  agency  Held  personnel. 

SUMMARY:  This  notice  delegates 

authority  to  a  specific  SBA  field  person 

to  approve  SBA  guaranteed  export 

loans.  This  authority  is  based  upon  the 

education,  training,  and  experience  of 

such  person  and  is  meant  to  expedite 

Agency  action  is  processing  loan 

applications. 

EFFECTIVE  DATE:  This  notice  is  effective 

March  28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 

R.  Cox,  Associate  Administrator  for 

Financial  Assistance,  409  Third  Street, 

SW.,  Washington,  DC  20416,  Tel.  (202) 

205-6490. 

SUPPLEMENTARY  INFORMATION:  On 

December  19,  1991,  SBA  published  in 
the  Federal  Register,  a  final  rule 
amending  §  101.3-2  of  part  101,  Title 
13,  Code  of  Federal  Regulations,  which 
set  forth  a  clarified  standard  delegation 
of  authority  to  conduct  program 
activities  in  SBA  field  offices  (56  FR 
65821).  Previously,  §  101.3-2  had  set 
forth  the  standard  delegation  of 
authority  to  SBA  field  personnel  as  well 
as  all  deviations  from  the  standard 


based  upon  education,  experience  and/ 
or  training.  The  December  19,  1991 
publication  eliminated  all  deviations  in 
favor  of  a  standard  delegation  of 
authority.  In  addition,  the  rule  provided 
authority  by  which  SBA  might,  as  it 
deemed  appropriate,  increase,  decrease 
or  set  the  level  of  authority  for  any 
individual  SBA  field  official  in  a 
regional,  di.strict  or  branch  office,  based 
upon  education,  training  or  experience, 
by  publication  of  a  notice  in  the  Federal 
Register. 

The  Agency  believes  that,  when 
appropriate,  delegating  increased  levels 
of  authority  to  field  personnel  yields 
increased  benefits  for  program 
participants  and  SBA.  The  Agency  is 
authorized  to  guarantee  up  to  90%  of  a 
loan  depending  upon  total  loan  amount. 
It  is  essential  that  SBA  have  qualified 
loan  officers  available  to  process 
expeditiously  and  accurately  the 
applications  submitted.  Agency  officials 
in  the  field  who  are  delegated  greater 
levels  of  authority  because  of  their 
additional  education,  training  or 
experience  allow  SBA  to  process  an 
increased  number  of  loan  applications. 
The  loan  applicant  and  the  lender  are 
both  served  with  quicker  and  more 
accurate  processing,  while  SBA  is 
served  by  quality  lending  and  better 
relations  with  participating  lenders. 

This  notice  delegates  authority  to  a 
specific  SBA  official  to  approve  or 
decline  guaranteed  loan  applications,  as 
well  as  to  undertake  other  loan  related 
activities  based  upon  experience.  In  the 
United  States  Export  Assistance  Center 
(USEAC)  in  Long  Beach.  California,  the 
SBA  USEAC  Director  has  successfully 
completed  training  courses  offered  by 
the  Agency.  Such  training  in 
conjunction  with  his  extensive 
experience  justifies  delegating  loan 
approval  authority. 

No  standard  delegated  authority  to 
approve  SBA  guaranteed  loans  exists  for 
a  USEAC.  This  notice  establishes  the 
authority  to  approve  SBA  guaranteed 
export  loans  at  $750,000  for  the  SBA 
Director  at  the  USEAC  in  Long  Beach, 
CA  and  only  for  that  person. 

This  delegation  of  authority  is  specific 
to  the  incumbent  and  continues  only  so 
long  as  he  remains  in  such  position. 

Dated:  March  22,  1995. 

lohn  R.  Cox, 

Associate  Administrator  for  Financial 
Assistance. 

|FR  Doc.  95-7455  Filed  3-27-95:  8:45  am! 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-ANE-14;  Amendment  39- 
9183;  AD  95-07-01] 

Airworthiness  Directives;  Textron 
Lycoming  O-360,  LO-360,  HO-360, 
HIO-360,  TIO-360,  LIO-360,  AEIO-360, 
O-540,  IO-540,  TIO-540,  LTIO-540. 
IVO-540,  AEIO-540,  TIO-541,  and  10- 
720  Series  Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-07-01  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Textron  Lycoming  O-360,  LO-360,  HO- 
360.  HIO-360.  TlO-360.  LIO-360, 
AEIO-360.  0^540,  IO-540,  TIO-540, 
LTIO-540,  IVO-540.  AEIO-540,  TIO- 
541,  and  IO-720  series  reciprocating 
engines  by  individual  letters.  This  AD 
requires  removal  prior  to  further  flight 
of  suspect  unapproved  connecting  rod 
bolts  and  replacement  with  serviceable 
connecting  rod  bolts.  This  amendment 
is  prompted  by  reports  of  connecting 
rod  bolt  failures.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
engine  failure  due  to  connecting  rod 
bolt  failure,  which  could  result  in 
damage  to  or  loss  of  the  aircraft. 
DATES:  Effective  April  12,  1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  95-07-01,  issued  on 
March  17,  1995,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  30,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-14,  12  New  England  E.xecutive 
Park.  Burlington,  MA  01803-5299. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D.  Karanian.  Aerospace 
Engineer,  Special  Certification  Office. 
FAA,  Rotorcraft  Directorate,  2601 
Meacham  Blvd.,  Fort  Worth,  TX  76137- 
4298:  telephone  (817)  222-5195,  fax 
(817)  222-5959;  or  Locke  Easton, 
Aerospace  Engineer,  Engine  and 
Propeller  Standards  Staff,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 


01803-5299;  telephone  (617) 238-7113, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  On  March 
17,  1995,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  95- 
07-01,  applicable  to  Textron  Lycoming 
O-360,  LO-360,  HO-360,  HIO-360, 
TIO-360,  LIO-360.  AEIO-360,  O-540, 
IO-540,  TIO-540,  LTIO-540,  IVO-540, 
AEIO-540,  TIO-541,  and  10-720  series 
reciprocating  engines.  That  priority 
letter  AD  was  prompted  by  reports  of 
connecting  rod  bolt  failures.  These 
connecting  rod  bolts  failed  with  no 
particular  pattern.  The  head  of  the  boh 
sheared  off  on  some,  while  others  failed 
at  the  threads  and  some  at  the  shank. 
Examination  of  test  specimens  indicate 
that  these  connecting  rod  bolts  were 
fabricated  by  machining  bar  stock 
material,  including  the  head  region, 
thus  exposing  end-grains  in  the  head-to- 
shank  radius.  These  connecting  rod 
bolts  exhibit  extremely  small  fillet  radii, 
numerous  deep  machining  grooves,  and 
inadequate  material  selection. 

In  a  letter  dated  December  15, 1994, 
Superior  Air  Parts,  Inc., 'advised  the 
FAA  that  several  connecting  rod  bolts 
had  fractured  in  service  on  a  Cessna 
177RG  on  December  9,  1994.  The  pilot 
completed  a  power-off  landing  with  no 
injuries.  In  a  letter  dated  January  24, 
1995,  Textron  Lycoming  advised  the 
FAA  that  their  laboratory  analysis 
indicated  that  the  failed  connecting  rod 
bolts  appeared  to  be  suspected 
unapproved  parts.  A  Superior  Air  Parts, 
Inc..  report  of  their  own  laboratory 
analysis,  dated  January  3,  1995,  was 
presented  to  the  FAA  in  mid-February. 
Another  connecting  rod  bolt  failure  was 
identified  during  maintenance  on  a 
Piper  PA-60  on  February  21, 1995. 
Superior  Air  Parts,  Inc.  advised  the  FAA 
of  the  second  failure  on  the  following 
day.  The  FAA  had  already  initiated  an 
independent  laboratory  analysis  of  a 
sample  of  suspect  unapproved 
connecting  rod  bolts  and  received  a 
report  on  February  23,  1995,  which 
concluded  that  the  connecting  rod  bolts 
did  not  meet  material  or  design 
specifications.  That  report  corroborated 
Superior  Air  Parts,  Inc.'s  and  Textron 
Lycoming's  earlier  findings.  Subsequent 
investigation  revealed  that  of  the  3,382 
connecting  rod  bolts  in  the  original 
Superior  Air  Parts,  Inc.  inventory,  2,473 
had  been  shipped.  The  FAA  considered 
all  possible  actions  and  concluded  that 
the  only  prudent  course  of  action  was  to 
issue  priority  letter  AD  95-07-01. 

These  connecting  rod  bolts  were 
shipped  from  Superior  Air  Parts,  Inc., 
between  February  15,  1994,  and 
Decernber  20,  1994,  as  replacements  for 


Textron  Lycoming  connecting  rod  bolts. 
Part  Number  (P/N)  75060,  or  Superior 
Air  Parts,  Inc.,  connecting  rod  bolts,  P/ 
N  SL75060,  or  Aircraft  Technologies, 
Inc.  P/N  AL75060.  However,  the  failed 
parts  have  no  markings  to  identify  them. 
The  traceability  of  these  bolts  is 
extremely  difficult,  and  the  FAA  has 
determined  that  the  vast  majority  of  the 
bolts  distributed  cannot  be  recovered, 
nor  can  they  be  identified  by  a  routine 
records  search  of  engines  which  have 
been  overhauled  since  February  15, 
1994.  The  FAA  has  concluded  that  all 
engines  which  may  have  been 
overhauled  using  these  connecting  rod 
bolts  must  be  visually  inspected  for  the 
installation  of  unmarked  connecting  rod 
bolts.  Further,  since  it  is  impossible  to 
analytically  determine  how  long  these 
connecting  rod  bolts  as  installed  may 
remain  intact,  this  AD  must  be  complied 
with  before  further  flight.  Therefore,  all 
connecting  rod  bolts  with  no  markings 
must  be  considered  suspect  unapproved 
parts.  This  condition,  if  not  corrected, 
could  result  in  engine  failure  due  to 
connecting  rod  bolt  failure,  which  could 
result  in  damage  to  or  loss  of  the 
aircraft. 

Also,  during  the  investigation  the 
FAA  determined  that  only  urunarked 
75060  connecting  rod  bolts  shipped 
from  Superior  Air  Parts,  Inc.,  between 
February  15,  1994,  and  December  20, 
1994,  are  considered  suspect 
unapproved  parts.  Approved  serviceable 
parts  can  be  readily  identified  by  raised 
letters  SPS,  S,  C,  qr-FC,  identifying  them 
as  Textron  Lycoming  parts,  or  SL75060 
etched  on  the  head,  identifying  them  as 
PMA  parts  manufactured  by  Superior 
Air  Parts,  Inc..  or  AL75060  forged  into 
the  head,  identifying  them  as  PMA  parts 
manufactured  by  Aircraft  Technologies, 
Inc. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  95-07-01 
to  prevent  engine  failure  due  to 
connecting  rod  bolt  failure,  which  could 
resuh  in  damage  to  or  loss  of  the 
aircraft.  The  AD  requires  removal  prior 
to  further  flight  of  suspect  unapproved 
connecting  rod  bolts  and  replacement 
with  serviceable  connecting  rod  bolts. 
Suspect  unapproved  connecting  rod 
bolts  may  be  identified  as  those  bolts 
that  are  not  clearly  marked  on  the  head 
by  raised  letters  SPS,  S,  C,  or  FC, 
identifying  them  as  Textron  Lycoming 
parts,  or  not  clearly  marked  with 
SL75060  etched  on  the  head,  identifying 
them  as  PMA  parts  manufactured  by 
Superior  Air  Parts.  Inc.,  or  not  clearly 
forged  into  the  head  with  AL75060, 
identifying  them  as  PMA  parts 


manufactured  by  Aircraft  Technologies, 
Inc. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  17. 1995,  to  all 
known  U.S.  owners  and  operators  of 
Textron  Lycoming  O-360,  LO-360,  HO- 
360,  HIO-360,  TIO-360,  LIO-360, 
AEIO-360,  O-540,  IO-540,  TIO-540, 
LTIO-540,  IVO-540,  AEIO-540.  "HO- 
541,  and  IO-720  series  reciprocating 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-14."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


UMI 
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The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  p>ower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Hnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  rederalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423,  49  U.S.C.  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-07-01     Textron  Lycoming:  Amendment 
39-XXXX.  Docket  95-ANE-14. 

Applicability:  The  following  Te.xtron 
Lycoming  reciprocating  engine  models, 
assembled  on  or  after  February  15.  1994.  and 
that  contain  connecting  rod  bolts  ship(>ed 
directly  or  indirectly  from  Superior  Air  Parts. 
Inc.,  on  or  after  February  15. 1994: 

O-Seo-AIA,  -AlAD.  -AlC,  -AID.  -A1F6, 
-A1F6D.  -A1G6.  -  A1G6D.  -AlLD,  -A2A. 
-A2D.  -A2E,  -A2F.  -A2G.  -A3A.  -A3AD,  - 
A4A,  -A4G.  -A4).  -A4K,  -A4M.  -A4N. 


-A5AD.  -B2A,  -ClA.  -ClC.  -ClE.  -ClF. 
-ClG,  -C2A.  -C2C,  -C2D,  -C2E,  -D2A, 
-D2B,  -F1A6;  IC)-360-AlA,  -AlB.  -A1B6, 
-A1B6D.  -AlC.  -AID.  -A1D6,  -A2A.  -  A2B. 
-A3B6D,  -BIA.  -BlB,  -BID.  -BlE,  -BlF, 
-B2F.  -B2F6.  -  B4A.  -ClA.  -ClB.  -C1C6. 
-C1D6,  -C1E6,  -ClF,  -)1A6D;  AIO-360- 
AlA.  -AlB,  -BIB;  LO-360-A1G6D;  HO- 
360-B1A.  -BlB;  HlO-360-  AlA.  -Bl A. 
-CIA,  -ClB.  -ElAD,  -ElBD;  LIO-360-C1E6; 
TlO-360-  AlB;  AEIC)-360-AlE.  -BlG6. 
-HIA;  C)-540-AlA.  -A1A5.  -A1B5.  -  A1C5, 
-AID,  -AIDS,  -A2B.  -A3D5,  -B1A5,  -B1B5. 
-B2B5.  -B2C5,  -B4B5.  -E4A5,  -E4B5.  -E4C5. 
-F1A5.  -F1B5.  -G1A5.  -G2A5.  -  H1B5D, 
-H2B5D.  -)1A5D,  -I3A5D.  -I3C5D,  -L3C5D; 
IO-540-A1A5.  -B1A5,  -BlCS.  -ClB5. 
-C4B5.  -C4C5,  -C4D5D.  -D4A5.  -E1A5.  - 
E1B5.  -G1A5.  -G1B5.  -G1C5.  -ClD5.  -G1E5. 
-G1F5.  -J4A5,  -  K1A5,  -K1A5D,  -K1B5, 
-K1C5.  -K1D5.  -K1E5.  K1K5.  -M1A5.  - 
N1A5.  -P1A5.  -R1A5,  -T4C5D  -  K1F5, 
-K1F5D.  -K1G5,  -K1G5D.  -  KlJSD,  -K1K5. 
-M1QA5.  -M1B5D.  -N1A5.  -P1A5.  -R1A5. 
-S1A5,  -  T4A5D.  -T4B5D,  -T4CTD. 
-V4A5D.  -W1A5D.  -W3A5D.  -AA1A5;  TIO- 
540-AlA.  -AlB.  -A2A,  -A2B.  -A2C.  -ClA. 
-ElA.  -ClA.  -HlA.  -I2B,  -F2BD,  -I2BD. 
-N2BD.  -R2AD.  -SlAD.  -AAlAD.  -ABlAD: 
LTlO-540-)2B.  -F2BD.  -|2BD.  -N2BD. 
-R2AD;  IVO-540-A1A;  AEIO-  540-D4B5; 
TIO-541-A1A,  -E1A4.  -E1B4.  -ElC4;  lO- 
720-Al  A,  -  AlB,  -BIB,  -BlBD,  -ClB,  and 
-DIB. 

These  engines  are  installed  on  but  not 
limited  to  the  following  aircraft:  Beech  series 
95.  23,  76.  60;  Piper  series  PA-24.  PA-44. 
PA-  28.  PA-34.  PA-23.  PA-25.  PA-32.  PA- 
60,  PA-31:  Aero  Commander  (Intermountain, 
Callair,  Aeronautical  Agricola  Mexicana, 
Twin  Commander  Aircraft  Corp.)  series  A-6. 
A-9, 100,  500;  Lake  Aircraft  Corporation 
(Consolidated  Aero..  Inc..  REVO)  series  C-2. 
LA— 4;  Mooney  Aircraft  Corp.  series  M-20. 
M-22;  Sud  Aviation  GY-180;  Partenavia 
series  P-68;  Siai-Marchetti  (Agusta  S.p.A) 
series  S.205.  S.210,  F.260.  S.208;  Procaer 
series  F  15;  SOCATA  series  TBlO,  MS-893. 
235.  TB20.  TB21;  Cessna  series  172.  177. 
177RG,  182.  TR182.  182RG;  Teal  Aircraft 
Corporation  (Bohica)  TWC-1;  Avions  Mudry 
et  Cie  CAP  10;  Augustair  (Montanair,  Inc.) 
2150;  Grumman  American  (American 
General  Aircraft  Holding  Co.,  Inc.)  AA-5 
series;  Fuji  Heavy  Industries.  Ltd.  FA-200 
series;  Bellanca  (American  Champion 
Aircraft  Corp.)  Aircraft  8GCBC.  BKCAB; 
Maule  Aerospace  Technology  Corp.  series 
MX-7,  M5.  M-6;  Christen  A-1.  (Pitts)  SlT: 
Schweizer  Aircraft  Corp. (Hughes.  McDonnell 
Douglas)  269A  series;  Rockwell  (Commander 
Aircraft  Company)  seriesll2. 114;  Moravan 
ZLIN  Z  242L;  Slingsby  Aviation  Limited 
T67M;  Enstrom  F-28  series;  Found  Brothers 
Aviation  Ltd.  FBA-2C.  FBA  Centennial 
"100";  Dornier  Luftfahrt  GmbH  DO-28  series; 
Spinks  Industries.  M.H.  Spinks.  Sr  Rawdon 
T-1;  Pilatus  Britten-Norman  BN-2  series; 
Omega  Aircraft  Corporation  BS-12D1; 
Robinson  R— 44  series;  Aerostar  Aircraft  Corp. 
(Piper,  Ted  Smith);  Brantly  Helicopters 
Industries  U.S.A.  Co.,  Ltd. 305;  Pacific 
Aerospace  Corp..  Ltd.  FU-24-954  series. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  ofthe 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  use  the  authority 
provided  in  paragraph  (g)  to  requiest 
approval  from  the  FAA.  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  action  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  due  to 
connecting  rod  bolt  failure,  which  could 
result  in  damage  to  or  loss  of  the  aircraft, 
accomplish  the  following: 

(a)  Prior  to  further  flight,  detemiine  if  the 
engine  has  been  assembled  on  or  after 
February  15.  1994.  This  AD  does  not  apply 
to  engines  assembled  prior  to  February  15. 
1994. 

(b)  For  the  purpose  of  this  AD.  assembled 
is  defined  as  the  construction  of  an  engine 
ft-om  its  component  parts  for  any  purpose, 
such  as,  but  not  limited,  overhaul  and 
inspection. 

(c)  For  engines  assembled  on  or  after 
February  15,  1994,  prior  to  further  flight, 
determine  if  any  connecting  rod  bolts  were 
replaced  during  assembly.  This  AD  applies 
only  to  engines  that  had  connecting  rod  bolts 
replaced  on  or  after  February  15.  1994. 

(d)  For  engines  that  contain  replacement 
connecting  rod  bolts  installed  on  or  after 
February  15.  1994,  prior  to  further  flight, 
determine  if  any  of  those  replacement 
connecting  rod  bolts  were  purchased  directly 
from  Textron  Lycoming  or  Aircraft 
Technologies,  Inc.  This  AD  does  not  apply  to 
engines  with  replacement  connectingj-od 
bolts  purchased  directly  from  Textron 
Lycoming  or  Aircraft  Technologies.  Inc.  In 
addition,  this  AD  does  not  apply  to  engines 
that  were  manufactured  or  remanufactured  at 
Textron  Lycoming. 

(e)  For  engines  that  contain  replacement 
connecting  rod  bolts  installed  on  or  after 
February  15.  1994,  that  were  not  purchased 
directly  from  Textron  Lycoming  or  Aircraft 
Technologies,  Inc.,  prior  to  further  flight, 
visually  inspect  to  determine  if  the 
connecting  rod  bolts  are  clearly  identified  by 
raised  letters  SPS,  S,  C,  or  FC.  identifying 
them  as  Textron  Lycoming  parts,  or  SL75060 
etched  on  the  head,  identifying  them  as  PMA 
parts  manufactured  by  Superior  Air  Parts, 
inc.,  or  AL75060  forged  into  the  head, 
identifying  them  as  PMA  parts  manufactured 
by  Aircraft  Technologies,  Inc.  If  the 
connecting  rod  bolts  can  be  positively 
identified  as  provided  in  this  paragraph,  no 
further  action  is  required. 

(f)  If  the  connecting  rod  bolts  can  not  be 
positively  identified  in  accordance  with 
paragraph  (e)  of  this  AD.  prior  to  further 
flight  remove  unapproved  connecting  rod 
bolts  and  replace  with  ser\'iceable  parts. 


NOTE:  Further  information  may  be  found  in 
Superior  Air  Parts  Service  Bulletin  No.  95- 
002,  dated  March  3,  1995,  or  by  contacting 
Superior  Air  Parts.  Inc.,  14280  Gillis  Rd., 
Dallas,  TX  75244-3792;  telephone  (800)  487- 
4884. 

(g)  An  alternative  method  of  compliance 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager, 
Special  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Special  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Special 
Certification  Office. 

(h)  Special  flight  permits  shall  not  be 
issued. 

(i)  This  amendment  becomes  effective 
April  12,  1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  95-07-01, 
issued  March  17,  1995,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
March  23,  1995. 

fames  C.  Jones. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-7683  Filed  3-24-95;  3:14  pm| 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-1] 

Establishment  of  Class  D  Airspace; 
Cocoa,  Beach,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  D  airspace  at  Cocoa  Beach.  FL. 
The  United  States  Air  Force  operates  a 
part-time  control  tower  at  the  Cape 
Canaveral  Skid  Strip.  Class  D  airspace  is 
required  when  the  control  tower  is  open 
to  accommodate  the  TACAN-A 
Instrument  Approach  Procedure  (L\F) 
and  for  instrument  flight  rules  (IFR) 
operations  at  the  airport. 
EFFECTIVE  DATE:  0901  UTC,  May  25. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  20,  1995  the  FAA 
proposed  to  amend  part  71  ofthe 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  D  airspace 
at  Cocoa  Beach,  FL  (60  FR  4131).  This 
action  would  provide  adequate  Class  D 
airspace  for  IFR  operations  at  the  Cape 
Canaveral  Skid  Strip. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9B  dated  July 
8,  1994.  and  effective  September  16. 
1994.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Cocoa  Beach.  FL.  The  United  States  Air 
Force  operates  a  part-time  control  tower 
at  the  Cape  Canaveral  Skid  Strip.  Class 
D  airspace  is  required  when  the  control 
tower  is  open  to  accommodate  the 
TACAN-A  lAP  and  for  IFR  operations  at 
the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulation^  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  EO  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASO  FL  D  Cocoa  Beach.  FL  (New) 
Cape  Canaveral  Skid  Strip.  FL 

(Lat.  28°28'03"N,  long.  80°33'59"\V) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2500  feet  MSL 
within  a  4.4-mile  radius  ofthe  Cape 
Canaveral  Skid  Strip.  This  airspace  lies 
within  the  confines  of  R-2932  and  is 
effective  on  a  random  basis.  The  effective 
days  and  times  are  continuously  available 
from  Patrick  Approach  Control. 
***** 

Issued  in  College  Park,  Georgia,  on  March 
14,  1995. 

Michael  f.  Powderly, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  95-7623  Filed  3-27-95;  8:45  ami 

BILLING  CODE  4«1»-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-47] 

Establishment  of  Class  E  Airspace; 
Arco,  Idaho 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Arco.  Idaho,  Class  E  airspace.  This 
action  is  necessary  to  accommodate  a 
new  instrument  approach  procedure  at 
Arco-Butte  County  Airport,  Arco,  Idaho. 
EFFECTIVE  DATE:  0901  UTC.  Mav  25, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  System  Management 
Branch,  ANM-530.  Federal  Aviation 
Administration.  Docket  No.  94-ANM- 
47,  1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  18.  1995,  the  FAA 
proposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  the  Arco,  Idaho,  Class  E 
airspace  area  (60  FR  3595).  This  action 
is  necessary  to  accommodate  a  new 
instrument  approach  procedure  at  Arco- 
Butte  County  Airport,  Arcb,  Idaho.  The 
area  will  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
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Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  This  action  is 
the  same  as  the  proposal  except  for  a 
typographical  error  discovered  and 
offered  herein  in  the  airspace 
description  with  regard  to  V-365.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  8.3. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9B  dated  July 
18.  1994.  and  effective  September  16. 
1994.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Arco.  Idaho.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SubiecU  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E  O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 


dated  luly  18.  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extendinn  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ANM  ID  ES  Arco,  ID  (New) 

Arco,  Arco-Butte  County  Airport,  ID 

(Lat.  43°36'19  "  N.  long.  113°19'54  "  W) 
Arco-Butte  County  NOB 

(Ut.  43"'35'57"  N,  long.  113''20'32"  W) 
Pocatello  VORTAC 

(Lat.  42''52'13 "  N,  long.  n2'39'08"  W) 
Burlev  VOR/DME 

(Lat.  42"34'49"N.  long.  1 13*51 '57"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-miie 
radius  of  the  Arco-Butte  County  Airport,  and 
within  2.5  miles  each  side  of  the  166°  bearing 
from  the  Arct>-Butte  County  NDB  extending 
from  the  6.6-miie  radius  to  7  miles  southeast 
of  the  NDB;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  by 
a  line  beginning  at  68.5  NM  northwest  of  the 
PIH  VORTAC  on  V-269,  thence  southeast 
along  V-269  to  53  NM  northwest  of  the  PIH 
VORTAC  on  V-269,  thence  to  29  NM  south 
of  the  DBS  VORTAC  on  V-257,  thence  south 
along  V-257  to  V-365,  thence  southwest 
along  V-365  to  the  BYI  VOR/DME.  thence 
northwest  along  V-231  to  29  NM  northwest 
.  of  the  BYI  VOR/DME  on  V-231 ,  to  the  point 
of  beginning. 
«  •  •  *  * 

Issued  in  Seattle,  Washington,  on  March 
10. 1995. 

Richard  E.  Prang, 

Acting  Mariager,  Air  Traffic  Division. 

Northwest  Mountain  Region. 

|FR  Doc.  95-7622  Filed  3-27-95;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  141,  375  and  385 

[Docket  No.  RM93-2(M)01;  Order  No.  574- 

A] 

Electronic  Filing  of  FERC  Form  No.  1 
and  Delegation  to  Chief  Accountant; 
Order  Denying  Reconsideration  and 
Extending  Deadline  for  Filing 

Issued  March  23,  1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  EXDE. 

ACTION:  Final  rule;  Order  Denying 

Reconsideration  and  Extending 

Deadline  for  Filing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  denying 
reconsideration  of  Order  No.  574, 
requiring  electronic  filing  of  FERC  Form 
No.  1,  Annual  Report  of  Major  electric 


utilities,  licensees  and  others.  The 
Commission  will  continue  to  require 
electronic  filing  for  the  1994  reporting 
year,  but  will  extend  the  deadline  for 
filing  FERC  Form  No.  1  by  one  month 
to  May  31,  1995. 

EFFECTIVE  DATE:  This  order  is  effective 
on  March  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mattingly,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20426,  (202) 
208-2070. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  at  941  North  Capitol 
Street.  N.E..  Washington.  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200,  14400,  12000,  9600. 
7200.  4800.  2400.  1200  or  300  bps,  full 
duplex,  no  parity.  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  is  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contra  ::tor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

On  February  3  and  6,  1995,  Union 
Electric  Company  (Union  Electric)  and 
Edison  Electric  Institute  (EEI), 
respectively,  filed  requests  for 
reconsideration  of  the  Commission's 
Order  No.  574,  issued  in  this  proceeding 
on  December  29,  1994.  Electronic  Filing 
of  FERC  Form  No.  1  and  Delegation  to 
Chief  Accountant,  Order  No.  574,  60  FR 
1716  (Jan.  6,  1995).  Ill  FERC  Stats.  & 
Regs.  ^31.013  (1995).  In  Order  No.  574, 
the  Commission  amended  its 
regulations  to  require  the  electronic 
filing  of  FERC  Form  No.  1,  Annual 
Report  of  Major  electric  utilities, 
licensees  and  others,  beginning  with  the 
1994  reporting  year,  due  on  or  before 
April  30,  1995. 

EEI  argues  that  requiring  electronic 
filing  for  the  1994  reporting  year 
imposes  excessive  and  unnecessary 


burdens  on  reporting  companies.  EEI 
states  that  additional  time  is  needed  to 
correct  some  remaining  problems  with 
the  No.  1  software  program,  and  that 
additional  time  is  also  needed  for  the 
respondents  to  familiarize  themselves 
with  the  requirements  of  the  software. 
EEI  describes  various  aspects  of  the 
software  program  which  it  believes 
require  improvement  and  notes  that  the 
software  fails  to  incorporate  certain 
features  anticipated  by  the  Commission 
in  its  notice  issued  in  this  proceeding 
on  December  30,  1993.  Electronic  Filing 
of  FERC  Form  No.  1  and  Delegation  to 
Chief  Accountant,  Intent  to  Act  and 
Response  to  Comments,  59  FR  1687 
(Jan.  12,  1994).  EEI  argues  that  in  light 
of  the  software  problems,  the 
Commission  should  make  electronic 
filing  of  Form  No.  1  voluntary  for  the 
1994  reporting  year,  with  mandatory 
reporting  to  commence  for  the  1995 
reporting  year  after  further  refinement  of 
the  software.  Alternatively,  EEI  requests 
an  extension  of  the  filing  deadline  from 
April  30,  1995  to  July  31,  1995.  Union 
Electric's  comments  are  largely  to  the 
same  effect  as  EEI's  comments. 

Commission  Response 

Having  reviewed  the  software 
program  and  the  field  test  results,  we 
are  of  the  opinion  that  the  software 
achieves  the  Commission's  goal — 
namely,  the  electronic  reporting  of  Form 
No.  1.'  The  parties  have  not  shown  that 
electronic  reporting  of  Form  No.  1  at 
this  time  would  be  either  unduly 
burdensome  or  unreasonable.  The 
Commission  therefore  finds  that  the 
requests  to  make  the  filing  voluntary  for 
the  1994  reporting  year  do  not  warrant 
such  an  across-the-board  delay  in 
implementing  the  electronic  reporting 
requirement. 

The  Commission  believes  that  the 
benefits  of  electronic  filing  are 
substantial  and  include  (1)  timely 
analysis  and  publication  of  data,  (2) 
increased  data  analysis  capability,  (3) 
reduced  cost  of  data  entry  and  retrieval, 
(4)  simphfication  of  form  design,  and  (5) 
overall  reduction  in  filing  burden.  In  the 
Commission's  judgment  these  benefits 
are  such  that  electronic  filing  should  not 
be  delayed  except  for  reasons  of 
necessity  or  demonstrated  good  cause. 
The  Commission  realizes  that  there  will 
be  additional  expense  and 
inconvenience  required  to  effect  this 
major  change  in  reporting  procedure 
and  format.  However,  the  Commission 


'  The  Commission  provides  a  user's  manual  and 
additional  written  information  as  well  as  support  to 
assist  respondents.  Additionally,  the  Commission 
has  established  an  electric  bulletin  board  system  to 
share  information  on  software  matters  and  user 
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believes  these  costs  will  be  one-time 
costs  and  are  outweighed  by  the 
potential  benefits. 

Additionally,  with  regard  to  EEI's 
assertion  that  the  software  program  fails 
to  incorporate  all  features  anticipated  in 
the  December  30,  1993  notice,  the 
Commission  has  attempted,  insofar  as 
practicable,  to  incorporate  the  features 
listed  in  the  December  30, 1993  notice. 
For  the  most  part,  in  fact,  the  listed 
features  have  been  incorporated  into  the 
1994  version  of  the  software  program. 
That  certain  features  that  were 
anticipated  in-the  December  30,  1993 
notice  have  not  been  included  in  the 
1994  version  of  the  software  program 
does  not  mean  that  the  Commission  will 
not  consider  including  these  features  in 
future  versions  of  the  software.  Rather, 
it  is  the  Commission's  intention  to 
continue  to  modify  and  enhance  the 
software  by  incorporating  in  future 
versions  additional  features  as  well  as 
improvements  to  existing  features  as 
appropriate. 

Having  responded  more  generally,  we 
now  turn  to  specific  objections.  The 
parties  contend  data  entry  is  very 
cumbersome  and  time-consuming.  They 
also  note  users  should  not  have  to  lose 
all  data  and  re-key  an  entire  page  when 
changes  or  mistakes  are  made.  In  our 
view,  the  software  data  entry  process  is 
no  more  cumbersome  or  time- 
consuming  than  any  other  data  entry 
software.  Data  have  to  be  manually 
entered  into  each  data  field  or  imported 
using  one  of  several  available  import 
features.  Also,  the  software  includes 
several  features  that  make  the  process  of 
data  entry  less  cumbersome  and  time- 
consuming: 

•  The  data  entry  screens  are  virtually 
identical  to  the  Form  No.  1  schedules 
and  therefore  provide  a  familiar 
environment  in  which  to  enter  data; 

•  There  is  a  "hot-key"  that  provides 
immediate  on  screen  access  to  the 
instructions  for  completing  a  particular 
Form  No.  1  schedule  page; 

•  The  bottom  of  the  data-entry 
screens  provide  key  stroke  information 
for  operating  the  software; 

•  In  order  to  ensure  that  data  are  not 
lost,  as  a  user  exits  from  any  schedule 
page,  there  is  a  prompt  to  "save"  the 
data; 

•  Many  schedules  have  automatic 
subtotaling  and  totaling  features;  and 

•  The  software  includes  a  feature  that 
permits  a  user  to  cross-check  and 
compare  data  between  schedules  (i.e., 
automated  edit  checking). 

In  particular,  the  last  two  features 
relieve  users  of  the  burden  of  manually 
verifying  the  accuracy  of  entered  data. 
As  to  concerns  over  lost  data  when 
mistakes  are  made,  this  appears  to  relate 


to  schedule  pages  with  the  "floating 
subtotal/total"  feature.  Thirteen  of  the 
72  Form  No.  1  schedule  pages  have  the 
"floating  subtotal/total"  feature.  For 
schedule  pages  with  the  "floating 
subtotal/total"  feature,  it  is  true  that 
once  the  feature  is  used,  changes  to  the 
schedule  pages  cannot  be  made  except 
by  deleting  all  data  entered  up  to  point 
of  the  error.  This  limitation  has  been 
explained  in  the  users'  manual  and 
emphasized  in  the  "helpful  hints" 
information  that  was  distributed  with 
the  software. 

The  parties  contend  text  fields  have 
very  limited  word  processing  features 
and  lack  a  spell-check  feature.  This  is 
true.  However,  the  "text  editor"  feature 
was  not  developed  as  a  substitute  for  a 
word  processor.  Since  the  text  will  be 
loaded  into  a  database  field,  very 
limited  word  processing  capabilities 
have  been  provided.  As  an  alternative, 
a  user  may  use  a  software  import  feature 
that  allows  it  to  create  a  text  file,  with 
any  personal  computer  word  processing 
software,  and  to  import  the  text  into  a 
Form  No.  1  schedule.  The  import 
feature  of  the  software  are  explained  in 
the  users's  manual,  and  helpful  hints 
have  been  provided  for  the  import 
feature. 

The  parties  contend  there  is  a  lack  of 
flexibility  in  producing  a  computer- 
printed  Form  No.  1  (i.e.,  page  margins 
and  character  print  size  cannot  be 
changed  and  binding  of  paper  copies 
may  result  in  text  or  numbers  being 
lost).  This  is  true;  it  results  from  the 
software  design.  We  are  unable, 
however,  to  anticipate  each 
respondent's  desired  printing 
preferences.  In  addition,  we  anticipate 
that,  due  to  the  time  involved  in 
printing  a  complete  Form  No.  1  from  the 
software,  respondents  will  produce  a 
"master"  and,  consistent  with  current 
practice,  print  from  that  "master"  using 
efficient  reproduction  procedures.  In  the 
reproduction  process,  respondents  have 
the  capability  to  collate,  shift,  reduce, 
etc.  the  "master"  to  accommodate  their 
binding  preferences. 

The  parties  contend  footnote  text  is 
quite  small,  making  it  difficult  to  read 
unless  a  blank  line  is  inserted  between 
each  line  of  text.  The  print  of  a  footnote 
is  quite  small  as  it  uses  compressed 
print.  However,  the  primary  objective  of 
the  software  is  to  get  the  data  entered 
and  a  data  diskette  produced  for 
submission  to  the  Commission  for 
loading  into  its  Form  No.  1  database.  We 
plan  to  improve  the  readability  of 
footnote  text  in  future  versions  of  the 
software. 

The  parties  contend  the  software  is 
very  inefficient.  In  our  view,  this  is  not 
a  correct  assessment  of  the  software. 
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The  software  was  designed  to  collect 
Form  No.  1  data,  perform  an  edit-check 
of  the  entered  data,  print  the  Form  No. 
1.  and  produce  a  data  diskette  to  flle 
with  the  Commission.  The  software 
fulfills  these  design  objectives. 

The  parties  contend  the  software  is 
not  compatible  with  different  types  of 
printers.  The  software  is  compatible 
with  all  Hewlett  Packard  (HP)  Laser  let 
printers  and  those  printers  which 
emulate  the  HP  standards.  We  were  not 
able  to  anticipate  all  printer  and  printer 
configurations  preferred  by  respondents. 
However,  by  using  the  HP  standards,  we 
were  able  to  cover  most  of  the 
respondents'  printer  reouirements. 

The  parties  contend  the  software  is 
not  designed  to  operate  in  a  local  area 
network  (LAN)  environment  and. 
becau.se  it  is  not  LAN-compatible,  many 
companies  will  have  to  enter  data  twice. 
The  software  was  not  specifically 
designed  to  operate  in  a  LAN 
environment  because  some  respondents 
do  not  have  LAN  capability.  Also,  for 
those  respondents  that  do  have  LANs, 
there  are  a  variety  of  LANs  in  use. 
Uhimately,  if  a  LAN  version  of  the 
software  were  developed,  it  would 
require  reprogramming  of  the  software 
so  that  it  would  operate  on  any  LAN. 
This  does  not  mean  that  the  software  is 
not  LAN  compatible;  in  fact,  the 
Commission  has  successfully  loaded  the 
software  on  the  Commission's  LAN  and 
used  it  without  problems.  Also,  several 
respondents  have  reported  that  they 
have  been  successful  in  operating  the 
software  on  their  LANs.  Further,  a  lack 
of  LAN  compatibility  does  not  mean 
that  data  must  be  entered  twice  by 
respondents.  The  software  can  be 
loaded  on  any  number  of  personal 
computers  where  the  data  can  be 
entered  and  stored  in  data  Tiles  and 
subsequently  transferred  to  one  central 
personal  computer. 

The  parties  contend  creation  of  ASCII 
flies  to  import  data  is  difflcult  and 
tedious.  The  creation  of  properly 
delimited  ASCII  files  for  the  importing 
of  data  is  difficult  until  a  user  becomes 
familiar  with  the  procedure.  The  u.sers' 
manual  addresses  this  issue  and 
recognizes  that  the  necessary  steps  are 
complex.  Users  should  consult  with  or 
seek  assistance  from  their  data 
processing  or  computer  departments. 
Additionally,  the  general  import  feature 
was  designed  as  an  alternative  data 
entry  process  [i.e.,  there  is  no 
requirement  that  it  be  used). 

'The  parties  contend  prior  year  data 
cannot  be  accessed  for  beginning 
balances,  requiring  re-keying  of  data 
each  year.  This  is  a  correct  statement, 
and  this  is  one  of  the  software  changes 
that  we  are  considering  for  future 


software  versions.  This  is  not  a  problem 
for  the  1994  reporting  year,  however, 
since  this  is  the  first  year  the  software 
is  being  used  and  there  is  no  prior  year 
data  to  be  accessed. 

The  parties  contend  state  schedules 
identical  to  Form  No.  1  cannot  be 
copied  with  a  name  change,  forcing 
complete  data  re-keying.  This  is  a 
correct  statement.  However,  the 
software  is  designed  to  not  allow 
changes  to  the  schedule  pages.  Some  of 
the  biggest  problems  with  Form  No.  1 
reporting  compliance  have  been  where 
respondents  have  changed. schedule 
formats  and  not  reported  consistent 
with  the  Form  No.  1  reporting 
requirements.  In  some  cases,  in  fact, 
required  data  were  omitted  or  the 
modified  formats  made  the  reported 
data  of  limited  or  no  use. 

The  parties  contend  there  are  no  page 
up/page  down  keys,  forcing  numerous 
key  strokes  to  get  to  the  top  or  bottom 
of  a  page.  This  is  a  correct  statement. 
The  software  was  designed  for  data 
collection  and  if  data  entry  is  done  one 
data  field  at  a  time,  the  page  up/down 
keys  are  extraneous  to  the  function. 

Finally,  the  parties  contend  footnotes 
cannot  reference  multiple  lines,  only 
one  field  of  data.  This  is  a  correct 
statement.  The  software  was 
intentionally  designed  so  that  each 
individual  data  element  could  be 
footnoted  separately  and  each  footnote 
could  be  "linked"  with  the  respective 
data  element  in  the  Commission's  Form 
No.  1  database. 

Nevertheless,  while  the  Commission 
will  continue  to  require  the  electronic 
reporting  of  Form  No.  1  for  the  1994 
reporting  year,  the  Commission 
recognizes  that  this  will  be  the  first  year 
for  such  filings  and  additional  time  may 
be  necessary  to  prepare  such  filings. 
Accordingly,  the  Commission  will 
extend  the  deadline  for  filing  Form  No. 
1  for  the  1994  reporting  year  by  one 
month,  to  on  or  before  May  31,  1995.^ 

The  Commission  Orders 

The  requests  for  reconsideration  of 
Order  No.  574  are  hereby  denied. 
However,  the  deadline  for  the 
submission  of  Form  No.  1  (both 
electronic  and  paper  copies)  for  the 
1994  reporting  year  is  hereby  extended 
from  on  or  before  April  30, 1995,  to  on 
or  before  May  31,  1995. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretory'. 

|FR  Doc.  95-7588  Filed  3-27-95;  8:45  ami 
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•'The  onemonlh  extension  in  the  Form  No.  1 
Piling  deadline  applies  both  lo  the  electronic  Tiling 
requirement  and  the  paper  copy  filing  requirement. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
from  the  Commissioner  of  Food  and 
Drugs  to  reflect  recent  changes  to 
organizational  structures  within  FDA;  to 
update  the  titles  of  certain  officials;  and 
to  reflect  changes  in  the  location  and 
numbering  of  certain  statutory 
provisions. 

EFFECTIVE  DATE:  March  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edna  Morgan,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  certain  regulations  for 
delegations  of  authority  in  21  CFR  part 
5  to  reflect  recent  changes  to 
organizational  structures  within  FDA. 
This  document  removes  obsolete  titles 
and  adds  new  titles  of  certain  officials 
in  various  regions,  districts,  etc.,  as  well 
as  the  Center  for  Veterinary  Medicine 
(CVM)  under  the  new  organizational 
structure.  The  document  also  reflects 
the  changes  in  the  location  and 
numbering  of  certain  statutory 
provisions.  The  sections  affected  are  as 
follows: 

Section  5.36  Certification  following 
inspections  (21  CFR  5.36);  §  5.37 
Issuance  of  reports  of  minor  violations 
(21  CFR  5.37);  and  §  5.63  Detention  of 
meat,  poultry,  eggs,  and  related 
products  (21  CFR  5.63). 

In  §  5.36,  FDA  is  deleting  the  Director, 
St.  Louis  Branch  from  those  FDA 
offlcials  authorized  to  issue  certificates 
of  sanitation.  In  §  5.37(a)(4)(iii),  FDA  is 
deleting  the  Deputy  Director.  Division  of 
Compliance,  Office  of  Surveillance  and 
Compliance,  Center  for  Veterinary 
Medicine,  from  the  list  of  officials 
authorized  to  issue  certain  written 
notices  or  warnings.  In  §  5.37(a)(6)  and 
(b)(5).  FDA  is  adding  the  Directors  of  the 
Northeast  Regional  Laboratory, 
Southeast  Regional  Laboratory. 
Winchester  Engineering  and  Analytical 
Center,  and  National  Forensic 
Chemistry  Center  to  authorize  these 
officials  to  issue  certain  written  notices 


or  warnings.  Finally,  in  §  5.63.  FDA  is 
deleting  th^^irector,  St.  Louis  Branch 
from  those  FuA  offlcials  authorized  to 
perform  and  to  designate  other  offlcials 
to  perform  all  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs 
relating  to  detention  of  meat,  poultry, 
eggs,  and  related  products. 

In  §  5.37(a),  FDA  is  changing  the 
reference  to  "section  306"  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  to  read, 
"section  309"  to  reflect  renumbering 
accomplished  by  Pub.  L.  102-282.  In 
§  5.37(b).  FDA  is  changing  the  reference 
to  "section  360C(d)  of  the  Public  Health 
Service  Act"  to  read  "section  539(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act"  to  reflect  a  redesignation 
accomplished  by  Pub.  L.  101-629. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized  at  this  time. 
Authority  delegated  to  a  position  by  title 
may  be  exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C.  138a,  2271;  15  U.S.C.  638,  1261-1282, 
3701-37118;  sees.  2-12  of  the  Fair  Packaging 
and  labeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50.  61-63,  141-149,  467f,  679(b), 
801-686, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156;  sees.  301, 
302,  303.  307,  310.  311,  351.  352.  354.  361. 
362,  1701-1706;  2101,  2125,  2127,  2128  of 
the  Public  Health  Service  Act  (42  U.S.C.  241, 
242,  242a,  2421,  242n,  243,  262,  263,  263b, 
264,  265,  300U-300U-5,  300aa-l,  300aa-25, 
300aa-27.  300aa-28);  42  U.S.C.  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.G. 
11490,  11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.36  is  revised  to  read  as 
follows: 

§  5.36    CerUncation  following  Inspections. 
Regional  Food  and  Drug  Directors  and 
District  Directors  are  authorized  to  issue 
certiflcates  of  sanitation  under  §  1240.20 
of  this  chapter. 

3.  Section  5.37  is  amended  by  revising 
the  introductory  text  of  paragraph  (a),  by 


revising  paragraph  (a){4)(iii).  by  adding 
new  paragraphs  (a)(6)(v)  through 
(a)(6)(viii),  by  revising  the  introductory 
text  of  paragraph  (b).  and  by  revising  the 
introductory  text  of  paragraph  (b)(5)  to 
read  as  follows: 

§  5.37    Issuance  of  reports  of  minor 
violations. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
under  section  309  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  regarding  the 
issuance  of  written  notices  or  warnings: 
»        •        •        *        » 

(4)*     *     * 

(iii)  The  Director.  Division  of 
Compliance,  Office  of  Surveillance  and 
Compliance.  CVM. 

•        *        »        *        » 

(6)*     •     * 

(v)  The  Director.  Northeast  Regional 
Laboratory.  Northeast  Region. 

(vi)  The  Director.  Southeast  Regional 
Laboratory.  Southeast  Region. 

(vii)  The  Director.  Winchester 
Engineering  and  Analytical  Center. 

(viii)  The  Director.  National  Forensic 
Chemistry  Center. 

(b)  The  following  offlcials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
under  section  539(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  regarding 
the  issuance  of  written  notices  or 
warnings: 
***** 

(5)  Regional  Food  and  Drug  Directors; 
District  Directors;  the  Director,  St.  Louis 
Branch;  the  Director.  Northeast  Regional 
Laboratory.  Northeast  Region;  the 
Director,  Southeast  Regional  Laboratory. 
Southeast  Region;  the  Director. 
Winchester  Engineering  and  Analytical 
Center;  and  the  Director.  National 
Forensic  Chemistry  Center,  when  such 
functions  relate  to: 


4.  Section  5.63  is  amended  by  revising 
the  introductory  text  to  read  as  follows: 

§  5.63    Detention  of  meat,  poultry,  eggs, 
and  retated  products. 

The  Regional  Food  and  Drug  Directors 
and  District  Directors  are  authorized  to 
perform  and  to  designate  other  offlcials 
to  perform  all  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  under: 
***** 

Dated:  March  17, 1995. 
William  B.  SchulU, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-7574  Filed  3-27-95;  8:45  ami 
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21  CFR  Part  184 

[Docket  No.  93P-0024] 

Diacetyl  Tartaric  Acid  Esters  of  Mono- 
and  Diglycerides;  Revision  of  Common 
or  Usual  Name 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  its 
regulations  to  recognize  the  acronym 
"DATEM"  as  the  alternate  common  or 
usual  name  of  the  ingredient  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides.  This  action  responds  to  a 
citizen  petition  submitted  by  Grindsted 
Products  Co.  requesting  approval  of  the 
alternate  name. 

EFFECTIVE  DATE:  April  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L.  McCowin.  Office  of  Food 
Labeling  (HFS-151).  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-205-4561. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  December  1, 
1994  (59  FR  61560),  FDA  published  a 
proposal  to  revise  §  184.1101(a)  and  (e) 
(21  CFR  184.1101(a)  and  (e))  on  diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides  to  provide  for  the  use  of  the 
acronym  "DATEM"  in  food  labeling  as 
the  alternate  common  or  usual  name  of 
this  ingredient.  The  proposal  was  issued 
in  response  to  a  citizen  petition 
submitted  by  Grindsted  Products  Co.  No 
comments  were  received  by  the  agency 
in  response  to  the  proposal. 

n.  Conclusion 

The  agency  received  no  comments  on 
the  proposed  rule.  Thus,  the  agency 
concludes  that,  for  the  reasons  set  forth 
in  its  proposal,  it  is  appropriate  to  revise 
§  184.1101  (e)  governing  generally 
recognized  as  safe  (GRAS)  food 
substances  to  provide  for  the  use  of  the 
acronym  "DATEM"  as  the  alternate 
common  or  usual  name  of  the  ingredient 
diacetyl  tartaric  acid  esters  of  mono- 
and  diglycerides  on  food  labeling.  The 
agency  concludes  that  there  has  been 
sufficient  exposure  to  the  term 
"DATEM"  to  allow  the  American 
consumer  to  recognize  and  understand 
the  meaning  of  this  term.  The  term 
"DATEM"  is  acceptable  and  favorable  to 
both  industry  and  the  consumer  and. 
therefore,  should  be  allowed  to  be  used 
interchangeably  with  the  term  "diacetyl 
tartaric  acid  esters  of  mono-  and 
diglycerides." 
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III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  and  (a)(ll)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  FDA  did  not  receive  any 
comments  on  this  issue  and,  thus,  is 
aware  of  no  reason  to  alter  this 
determination. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  ail  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  did  not  receive 
any  comments  or  new  information  on 
this  issue,  the  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

List  of  Subjects  in  21  CFR  Fart  184 

Food  ingredients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  184  is 
amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.371). 

2.  Section  184.1101  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 


§  184.1101    DIacetyl  tartaric  acid  esters  of 
mono-  and  diglycerldes. 

•  •         •         •         • 

(a)  Diacetyl  tartaric  acid  esters  of 
mono-  and  diglycerldes,  also  know  as 
DATEM.  are  composed  of  mixed  esters 
of  glycerin  in  which  one  or  more  of  the 
hydroxyl  groups  of  glycerin  has  been 
esterified  by  diacetyl  tartaric  acid  and 
by  fatty  acids.  The  ingredient  is 
prepared  by  the  reaction  of  diacetyl 
tartaric  anhydride  wjth  mono-  and 
diglycerides  that  are  derived  from  edible 
sources. 

*  •        «        *        • 

(e)  Labeling:  The  acronym  "DATEM" 
may  be  used  on  food  labeling  as  the 
alternate  common  or  usual  name  for  the 
ingredient  diacetyl  tartaric  acid  esters  of 
mono-  and  diglycerides. 

Dated:  March  17, 1995. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
jFR  Doc.  95-7616  Filed  3-27-95:  8:45  am] 
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Dated:  March  17.  1995. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  95-7512  Filed  3-27-95;  8:45  am) 
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21  CFR  Part  886 
[Docket  No.  94M-0260] 

Medical  Devices;  Exemptions  From 
Premarket  Notification  for  Certain 
Classified  Devices;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 
[Public  Notice  2177] 

VISAS:  Passports  and  Visas  Not 
Required  for  Certain  Nonimmigrants 

agency:  Bureau  of  Consular  Affairs, 

Department  of  State. 

action:  Interim  rule  with  request  for 

comments. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  December  7,  1994  (59  FR 
63005).  The  document  exempted  14C 
generic  types  of  class  I  devices  from  the 
requirement  of  premarket  notification, 
with  limitations.  The  document  was 
published  with  an  error  in  the  codified 
section.  This  document  corrects  that 
error. 

EFFECTIVE  DATE:  January  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration,  2094  Gaither 
Rd..  Rockville,  MD  20850,  301-594- 
4765.  ext.  157. 

In  FR  Doc.  94-30025.  appearing  on 
page  63005  in  the  Federal  Register  of 
Wednesday,  December  7,  1994.  the 
following  correction  is  made: 

§  886.4350    [Corrected] 

On  page  63013,  in  the  third  column, 
in  §  886.4350,  paragraph  (b)  is  corrected 
by  removing  the  words  "only  when  the 
device  meets  the  ANSI  standard  on 
optic  radiation  limits." 


SUMMARY:  This  interim  rule  extends  the 
Visa  Waiver  Pilot  Program  to  September 
30,  1996  and  creates  a  new  probationary 
status  for  certain  countries  which  meet 
the  requirements  for  that  status  under 
the  Visa  Waiver  Pilot  Program  and 
which  are  designated  by  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly,  as  countries  whose  nationals 
benefit  from  the  waiver  of  the 
nonimmigrant  B-l/B-2  visa 
requirement.  The  extension  of  time  for 
the  Visa  Waiver  Pilot  Program  applies  to 
those  countries  already  in  the  program 
as  well  as  to  any  countries  which  may 
be  designated  thereunder  in  the  future. 
A  statistical  analysis  was  made  to 
determine  which  countries  could 
become  visa  waiver  pilot  countries  with 
probationary  status.  As  a  result  of  that 
initial  analysis  it  has  been  determined 
that  Ireland,  currently,  is  the  only 
county  which  meets  the  criteria  set  forth 
for  such  countries. 

DATES:  This  interim  rule  is  effective  on 
April  1.  1995.  Written  comments  are 
invited  and  must  be  received  on  or 
before  May  30,  1995. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief. 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington,  DC  20522-0113. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division.  Visa  Office, 
Department  of  State,  Washington,  DC 
20522-0113  (202) 663-1204. 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  amends  part  41,  title  22  of 
the  Code  of  Federal  Regulations 
concerning  visas  for  nonimmigrants 
pursuant  to  section  217  of  the 
Immigration  and  Nationality  Act  (INA). 
8  U.S.C.  1187,  as  amended  by  Pub.  L. 
103-415,  108  Stat.  4299,  approved:  10/ 
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25/94  and  Pub.  L.  103-416, 108  Stat. 
4305,  approved:  10/25/94.  Pub.  L.  103- 
415  amended  section  217  of  the  INA  to 
extend  the  Visa  Waiver  Pilot  Program 
(VWPP)  through  September  30,  1995. 
Pub.  L.  103-416  amended  section  217  of 
the  INA  to  extend  the  Visa  Waiver  Pilot 
Program  to  September  30, 1996,  and  to 
create  a  new  probationary  status  for 
certain  countries  which  meet  the 
requirements  for  that  status  under  the 
Visa  Waiver  Pilot  Program  and  which 
are  designated  by  the  Secretary  of  State 
and  the  Attorney  General,  acting  jointly, 
as  countries  whose  nationals  benefit 
from  the  waiver  of  the  nonimmigrant  B- 
l/B-2  visa  requirement.  Section  313  of 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA),  Pub.  L.  99-603  added 
section  217  to  the  INA.  Section  217,  8 
U.S.C.  1187,  established  the 
nonimmigrant  Visa  Waiver  Pilot 
Program  (VWPP)  which  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  into  the 
United  States  for  a  period  not  to  exceed 
ninety  days.  That  original  provision 
authorized  the  participation  of  eight 
countries  in  the  VWPP.  A  final  rule 
containing  regulations  designed  to 
implement  facilitation  of  the  admission 
of  certain  nonimmigrant  alien  visitors 
under  the  VWPP  was  published  at  53  FR 
24903-24904  of  the  Federal  Register  of 
June  30,  1988.  Its  publication  was 
codified  in  part  41  of  title  22  of  the  Code 
of  Federal  Regulations  (CFR),  22  CFR 
41.2(1).  Under  that  final  rule  the  United 
Kingdom  was  the  only  county 
designated  to  received  these  benefits  for 
its  nationals.  Japan,  having  agreed  to 
reciprocal  treatment  for  United  States 
citizens  entering  Japan  under  similar 
circumstances,  was  added  as  a 
designated  country  under  the  Pilot 
Program  effective  on  December  15,  1988 
in  a  final  rule  published  at  53  FR 
50161-50162  of  the  Federal  Register  of 
December  13,  1988.  France,  The  Federal 
Republic  of  Germany,  Italy,  The 
Netherlands,  Sweden,  and  Switzerland, 
having  met  all  of  the  requirements  for 
participants  in  the  Visa  Waiver  Pilot 
Program,  were  added  later  as  designated 
countries  participating  in  the  Pilot 
Program  (i.e.,  the  six  remaining 
countries  under  the  Eight  Country  Pilot 
Program  established  by  section  313  of 
IRCA).  This  action  was  accomplished  by 
the  Secretary  of  State  and  the  Attorney 
General,  acting  jointly  through  their 
designees,  in  a  final  rule  published  at  54 
FR  27120-27121  of  the  Federal  Register 
of  June  27.  1989. 

On  November  29.  1990.  the  President 
approved  the  Immigration  Act  of  1990 
(Pub.  L.  101-649, 104  Stat  4978)  {L\). 
Section  201  thereof  revised  the  Visa 


Waiver  Pilot  Program  set  forth  in  section 
313  of  IRCA  (Sec.  217  INA,  8  U.S.C. 
1187).  It  removed  the  eight-country  cap 
and  and  extended  the  program's 
provisions  to  all  countries  that  meet  the 
qualifying  provisions  of  the  Visa  Waiver 
Pilot  Program  and  are  designated  by  the 
Secretary  of  State  and  the  Attorney 
General  as  Pilot  Program  countries 
thereunder.  Section  201  also  extended 
the  period  of  the  pilot  program  until 
September  30,  1994  for  the  eight  pilot 
program  countries  already  designated 
under  IRCA  as  well  as  for  any  additional 
Pilot  Program  countries  that  might  be 
designated  under  the  law,  as  amended, 
subject  to  their  continued  qualification 
thereunder.  (See  also:  section  303  of  the 
Immigration  Technical  Corrections  Act 
of  1991,  Pub.  L.  102-232.) 

As  a  result  of  these  amendments  to 
section  217  of  the  INA,  Andorra, 
Austria,  Belgium,  Denmark,  Finland. 
Iceland.  Liechtenstein,  Luxembourg, 
Monaco,  New  Zealand,  Norway,  San 
Marino,  and  Spain,  having  met  all  of  the 
requirements  for  participants  in  the 
nonimmigrant  Visa  Waiver  Pilot 
Program,  were  added,  effective  on 
October  1,  1991.  They  were  so 
designated  as  participants  in  the  Visa 
Waiver  Pilot  Program  by  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly  through  their  designees,  in  an 
Interim  Rule  published  at  56  FR  46716- 
46717  of  the  Federal  Register  of 
September  13,  1991. 

Brunei  was  designated  as  a 
participant  in  the  Visa  Waiver  Pilot 
Program  by  the  Secretary  of  State  and 
the  Attorney  General,  acting  jointly 
through  their  designees,  in  an  interim 
rule  published  at  58  FR  40581^0586  of 
the  Federal  Reeister  of  July  29,  1993. 

Each  of  the  above  rules  amended  22 
CFR  41.2.  This  interim  rule,  with 
request  for  comments,  further  amends 
part  41,  title  22  to  include  Ireland  as  a 
Visa  Waiver  Pilot  Program  country  with 
probationary  status  since  it  has  met  the 
requirements  for  that  status  under  INA 
217,  as  amended. 

Under  its  own  laws,  Ireland  does  not 
now  require  visas  for  nationals  of  the 
United  States  entering  Ireland  for  ninety 
(90)  days  or  less.  Thus  it  meets  the 
requirement  of  providing  reciprocal 
treatment  for  United  States  nationals 
entering  Ireland.  Other  requirements  are 
that  the  country  meet  statutorily 
prescribed  limits  on  visa  refusal  rates 
for  the  prior  two  year  period  as  well  as 
the  prior  year;  that  it  meet  statutorily 
prescribed  limits  on  rates  of  exclusion  at 
port  of  entry  and  on  overstay  limits,  and 
that  it  has  a  machine  readable  passport 
program.  The  statutory  limits  required 
to  be  met  are  higher  than  those  required 
for  non-probationary  participation  in 


the  visa  waiver  program.  Ireland  also 
meets  the  other  statutory  requirements 
for  probationary  status.  Therefore, 
Ireland  is  added,  effective  April  1, 1995, 
as  a  country  with  probationary  status 
participating  in  the  Visa  Waiver  Pilot 
Program.  (See  the  Immigration  and 
Naturalization  Service  rule  also 
published  in  this  issue  of  the  Federal 
Register.)  Therefore,  effective  on  the 
publication  date,  citizens  of  Ireland 
shall  be  eligible  for  participation  in  the 
Visa  Waiver  Pilot  Program. 

Interim  Rule 

The  implementation  of  this  rule  as  an 
interim  rule,  with  a  30-day  provision  for 
post-promulgation  public  comments,  is 
based  upon  the  "good  cause"  exceptions 
established  by  5  U.S.C.  553(b)(B)  and 
553(d)(3).  This  rule  grants  or  recognizes 
an  exemption  or  relieves  a  restriction 
under  5  U.S.C.  553(d)(1)  and  is 
considered  beneficial  to  both  the 
travelling  public  and  United  States 
businesses.  Therefore,  it  is  being  made 
effective  less  than  thirty  days  after 
publication  in  the  Federal  Register. 

In  accordance  with  5  U.S.C.  605(b) 
(Regulatory  Flexibility  Act),  it  is 
certified  that  this  rule  does  not  have  a 
"significant  adverse  economic  impact" 
on  a  substantial  number  of  small 
entities,  because  it  is  inapplicable.  This 
rule  is  exempt  from  E.O.  12866,  but  has 
been  coordinated  with  the  Immigration 
and  Naturalization  Service  because  joint 
action  of  the  Secretary  of  State  and  the 
Attorney  General  is  required  under 
section  217  of  the  INA,  as  amended.  The 
rule  imposes  no  reporting  or  record- 
keeping action  on  the  public  requiring 
the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  Nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
v^th  E.O.  12612.  This  rule  has  been 
reviewed  as  required  by  E.O.  12778  and 
is  certified  to  be  in  compliance 
therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants.  Visas. 
Passports,  Temporary  visitors.  Waivers. 

In  view  of  the  foregoing,  22  CFR  part 
41  is  amended  as  follows: 

PART  41— [AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104,  66  Stat.  174;  8 
U.S.C.  1187, 108  Stat.  4312  and  4313. 

2.  Section  41.2  is  amended  by  revising 
paragraph  (1)  to  read  as  follows: 
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f  41 .2    Waiver  by  Secratary  of  State  and 
Attorney  General  of  passport  and/or  visa 
requirements  (or  certain  categories  of 
nonimmigrants. 

*         •         •         *         * 

(1)  Visa  Waiver  Pilot  Pmgram.  (1) 
Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (k)  of  this 
section,  a  visa  is  not  required  of  any 
person  who  seeks  admission  to  the 
United  States  for  a  period  of  90  days  or 
less  as  a  visitor  for  business  or  pleasure 
and  who  is  eligible  to  apply  for 
admission  to  the  United  States  as  a  Visa 
Waiver  Pilot  Program  applicant,  either 
as: 

(i)  A  citizen  of  a  pilot  program 
country;  or 

(ii)  a  citizen  of  a  pilot  program 
country  with  probationary  status, 
pursuant  to  the  provisions  of  section 
217  of  the  Act.  as  amended. 

(2)  Countries  designated  as  pilot 
program  countries  under  paragraph 
(1)(1).  (i)  of  this  section,  are:  the  United 
Kingdom  (effective  July  1.  1988):  Japan 
(effective  December  15,  1988);  France 
and  Switzerland  (effective  July  1,  1989); 
The  Federal  Republic  of  Germany  and 
Sweden  (effective  July  15.  1989);  Italy 
and  The  Netherlands  (effective  July  29. 
1989);  Andorra.  Austria.  Belgium, 
Denmark,  Finland,  Iceland, 
Liechtenstein,  Luxembourg.  Monaco. 
New  Zealand,  Norway.  San  Marino,  and 
Spain  (effective  October  1.  1991;  and 
Brunei  (effective  July  29,  1993). 
Countries  designated  as  pilot  program 
countries  with  probationary  status 
under  paragraph  (l)(l)(ii)  of  this  section 
are:  Ireland  effective  April  1,  1995  until 
September  30,  1998  or  the  expiration  of 
the  Visa  Waiver  Pilot  Program, 
whichever  comes  first. 

Dated:  March  3.  1995. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
jFR  Doc.  95-7050  Filed  3-27-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8581) 

RIN  1545-A087 

Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TO 
8581).  which  were  published  in  the 
Federal  Register  for  Friday.  December 
23.  1994,  (59  FR  66165)  relating  to 
certain  cash  or  deferred  arrangements 
and  employee  and  matching 
contributions  under  employee  plans. 
EFFECTIVE  DATE:  December  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Livingston  Fernandez  (202) 
622-4606  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  401(a)(30),  401(k),  401(m), 
402(a)(8),  402(g),  411(d)(6),  415(c).  416. 
and  4979  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8581).  which  was 
the  Subject  of  FR  Doc.  94-31427,  is 
corrected  as  follows: 

§  1 .401  (k)-1     [Corrected] 

On  page  66169,  column  2,  in 
instructional  Par.3,  item  (2)(iv)(c),  the 
amendatory  language  "c.  Revising 
Example  4,  paragraph  (i)."  is  corrected 
to  read  "c.  Revising  Example  4, 
paragraph  (i),  introductory  text.". 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

|FR  Doc  95-7501  Filed  3-27-95;  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 
[Docket  No.  95-2] 

Registration  of  Claims  to  Copyright; 
Group  Registration  of  Daily 
Newsletters 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  adopting  a  new 
regulation  that  permits  group 
registration  of  daily  newsletters. 
Publishers  of  daily  newsletters,  which 
are  issued  routinely  at  least  two  times 


per  week,  may  register  these  newsletters 
in  groups  at  a  reduced  fee,  on  a  single 
application,  if  they  meet  certain 
requirements.  The  group  registration 
privilege  is  contingent  upon  the 
publisher  or  claimant  meeting  the 
conditions  specified  in  the  regulation. 
The  final  rule  implements  a  portion  of 
section  408(c)(1)  of  the  Copyright  Act  of 
1976  relating  to  the  deposit 
requirements  for  copyright  registration. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  March  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Copyright  GC/I&R.  P.O.  Box 
70400,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  Under 
section  407  of  the  Copyright  Act  of 
1976.  title  17  of  the  U.S.  Code,  the 
owner  of  copyright,  or  of  the  exclusive 
right  of  publication,  in  a  work  published 
in  the  United  States  is  required  to 
deposit  two  copies  of  the  work  in  the 
Copyright  Office  for  the  use  or 
disposition  of  the  Library  of  Congress. 
The  deposit  is  to  be  made  within  three 
months  after  such  publication.  Failure 
to  make  the  required  deposit  does  not 
affect  the  copyright  in  the  work,  but 
may  subject  the  copyright  owner  to  fines 
and  other  monetary  liability  if  the 
failure  is  continued  after  a  demand  for 
deposit  is  made  by  the  Register  of 
Copyrights. 

Section  408  of  title  17  requires 
deposit  of  material  in  connection  with 
applications  for  voluntary  registration  of 
claims  to  copyright  in  unpublished  and 
published  works.  Subsection  408(c)(1) 
authorizes  the  Register  of  Copyrights  to 
establish  by  regulation  the  nature  of  the 
deposit  that  is  required.  These 
regulations  may  require  or  permit  "a 
single  registration  for  a  group  of  related 
works." 

On  December  7.  1990,  the  Copyright 
Office  issued  regulations  permitting 
group  registration  of  serials  (55  FR 
50556  (Dec.  7.  1990))  and  on  September 
1,  1992,  it  issued  regulations  permitting 
group  registration  of  daily  newspapers 
(57  FR  39615  (Sept.  1,  1992)).  Both  of 
those  regulations  are  unchanged  and 
continue  to  govern  group  registration  of 
serials,  other  than  daily  newsletters.  For 
purposes  of  this  regulation,  a  daily 
newsletter  is  defined  as  a  serial 
published  and  distributed  by  mail  or 
electronic  media  (telefacsimile,  cassette 
tape,  diskette  or  CD-ROM).  Publication 
must  occur  at  least  two  days  per  week 
and  the  newsletter  must  contain  news  or 
information  of  interest  chiefiy  to  a 
special  group  (for  example,  trade  and 
professional  associations,  corporate 


house  organs,  schools,  colleges,  and 
churches).  Daily  newsletters  are 
published  series  that  are  not  available 
on  newsstands.  They  are  customarily 
sold  by  subscription  and  distributed 
electronically  or  by  mail. 

The  Copyright  Office  is  now 
publishing  a  regulation  that  jjermits 
group  registration  of  daily  newsletters 
that  meet  all  of  the  specified  conditions. 
Under  the  regulation,  daily  newsletters 
that  are  published  routinely  at  least  two 
times  per  week  may  be  registered  in 
groups  at  a  reduced  fee  if  all  other 
requirements  are  met.  Publishers  that 
meet  these  qualifications  may  register 
all  newsletters  bearing  issue  dates 
within  a  single  calendar  month  under 
the  same  continuing  title  on  a  single 
Form  SE/Group  with  the  deposit  of  a 
single  copy  of  each  issue  and  a  $10 
filing  fee  for  each  issue.  Each  issue  must 
be  an  essentially  new  collective  work  or 
all  new  issue  that  has  not  been 
published  before  and  must  be  a  work 
made  for  hire.  The  author(s)  and 
claimant(s)  must  be  the  same  for  all  of 
the  issues.  If  the  Library  of  Congress 
makes  a  written  request,  the  publisher 
must  give  the  Library  up  to  two 
complimentary  subscriptions  of  the 
specified  newsletter. 

Registration  of  claims  to  copyright  is 
optional,  although  registration  confers 
several  benefits.  If  a  publisher  cannot 
meet  any  one  of  the  specified  conditions 
and  he  or  she  wishes  to  register  then  a 
separate  registration  is  required  for  each 
issue.  Form  SE  or  Short  Form  SE  should 
be  used. 

The  Copyright  Office  is  also  amending 
§202.3(b)(3)(ii)  and  footnote  6  to 
§  202.3(c)(2)  to  conform  to  the  addition 
of  a  new  §  202.3(b)(8). 

List  of  Subjects  in  37  CFR  Part  202 

Copyright  registration. 

Final  Regulation 

In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  37  CFR  part 
202  in  the  manner  set  forth  below: 

PART  202— {AMENDED] 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702;  202.3.  202.19, 
202.20.  202.21.  and  202.22  are  also  issued 
under  17  U.S.C.  407  and  408. 

2.  In  §202.3,  paragraph  (b)(8)  is 
redesignated  as  paragraph  (b)(9)  and  a 
new  paragraph  (b)(8)  is  added  to  read  as 
follows: 

§  202.3     Registration  of  Copyright 

«  *  *  •         * 

(b)*  •  * 

(8)  Group  registration  of  daily 
newsletters.  Pursuant  to  the  authority 


granted  by  17  U.S.C.  408(c)(1),  the 
Register  of  Copyrights  has  determined 
that,  on  the  basis  of  a  single  application, 
deposit,  and  filing  fee,  a  single 
registration  may  be  made  for  a  group  of 
two  or  more  issues  of  a  daily  newsletter 
if  the  following  conditions  are  met: 

(i)  As  used  in  this  regulation,  daily 
newsletter  means  a  serial  published  and 
distributed  by  mail  or  electronic  media 
(online,  telefacsimile,  cassette  tape, 
diskette  or  CD-ROM).  Publication  must 
occur  at  least  two  days  per  week  and  the 
newsletter  must  contain  news  or 
information  of  interest  chiefly  to  a 
special  group  (for  example,  trade  and 
professional  associations,  corporate 
house  organs,  schools,  colleges,  and 
churches). 

(ii)  The  works  must  be  essentially  all 
new  collective  works  or  all  new  issues 
that  have  not  been  published  before. 

(iii)  Each  issue  must  be  a  work  made 
for  hire. 

(iv)  The  author(s)  and  claimant(s) 
must  be  the  same  person(s)  or 
organization(s)  for  all  of  the  issues. 

(v)  All  the  items  in  the  group  must 
bear  issue  dates  within  a  single  calendar 
month  under  the  same  continuing  title. 

(vi)  If  requested  in  writing  by  the 
Copyright  Acquisitions  Division  of  the 
Library  of  Congress,  the  publisher  of  the 
newsletter  must  give  the  Library  of 
Congress  up  to  two  complimentary 
subscriptions  of  the  newsletter  in  the 
edition  most  suitable  to  the  Library's 
needs.  Subscription  copies  must  be 
mailed  or  transmitted  to  the  separate 
address  specified  by  the  Copyright 
Acquisitions  Division  in  its  request. 
Subscription  copies  are  not  required 
unless  expressly  requested  by  the 
Library  of  Congress. 

(vii)  A  Form  SE/Group  shall  be 
submitted  for  daily  newsletters  bearing 
issue  dates  within  a  single  month, 
together  with  one  copy  of  each  issue, 
and  a  filing  fee  of  $10  for  each  issue 
included  in  the  group  registration. 
***** 

3.  Section  202.3(b)(3)(ii)  is  amended 
by  removing  "(b)(7)"  and  adding 
"(b)(8)". 

4.  Footnote  6  to  §  202.3(c)(2)  is 
revised  to  read  as  follows: 

'^  In  the  case  of  applications  for  group 
registration  of  newspapers,  contributions  to 
periodicals,  and  newsletters,  under 
paragraphs  {b)(6).  (b)(7].  and  (b)(8)  of  this 
section,  the  deposits  and  fees  shall  comply 
with  those  specified  in  the  respective 
paragraphs. 


Dated:  March  14.  1995. 
Marybeth  Peters, 

Register  of  Copyrights. 

Approved  by: 
James  H.  Biilington, 

The  Librarian  of  Congress. 

[FR  Doc.  95-7564  Filed  3-27-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[CA-144-2-6918b;  FRL-6179-4] 

California  State  Implementation  Plan 
Revision;  Interim  Final  Determination 
That  State  Has  Corrected  Deficiencies 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  determination. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  has  published  a  notice  of 
proposed  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  rules  from  the  San  Diego 
County  Air  Pollution  Control  District 
(SDCAPCD)  and  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD):  SDCAPCD  Rule  61.1, 
Receiving  and  Storing  Volatile  Organic 
Compounds  at  Bulk  Plants  and  Bulk 
Terminals;  and  SJVUAPCD  Rule  4403, 
Components  Serving  Light  Crude  Oil  or 
Gases  at  Light  Crude  Oil  and  Gas 
Production  Facilities  and  Components 
at  Natural  Gas  Processing  Facilities. 
Based  on  the  proposed  full  approval, 
EPA  is  making  an  interim  final 
determination  by  this  action  that  the 
State  has  corrected  the  deficiencies  for 
which  sanctions  clocks  were  activated 
on  September  30,  1993.  This  action  will 
defer  the  application  of  the  offset 
sanctions  and  defer  the  application  of 
the  highway  sanctions.  Although  the 
interim  final  action  is  effective  upon 
publication,  EPA  will  take  comment.  If 
no  comments  are  received  on  EPA's 
proposed  approval  of  the  State's 
submittal,  EPA  will  finalize  its 
determination  that  the  State  has 
corrected  the  deficiencies  that  started 
the  sanctions  clocks  by  publishing  a 
notice  of  final  rulemaking  in  the  Federal 
Register.  If  comments  are  received  on 
EPA's  proposed  approval  and  this 
interim  final  action,  EPA  will  publish  a 
final  notice  taking  into  consideration 
any  comments  received. 
DATES:  Effective  Date:  March  28,  1995. 

Comments:  Comments  must  be 
received  by  April  27,  1995. 
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ADDRESSES:  Comments  should  be  sent 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency,. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

The  State  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

California  Air  Resources  Board.  Stationary 
Source  Division.  Rule  Evaluation  Section, 
2020  "L"  Street.  Sacramento.  CA  95814 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive,  San 
Diego.  CA  92123 

San  loaquin  Valley  Unified  Air  Pollution 
Control  District,  1999  Tuolumne  Street. 
Suite  200.  Fresno.  CA  93721 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  5.  1991,  the  State  submitted 
SDCAPCD  Rule  61.1.  Receiving  and 
Storing  Volatile  Organic  Compounds  at 
Bulk  Plants  and  Bulk  Terminals;  and  on 
May  30,  1991.  SJVUAPCD  Rule  4403. 
Components  Serving  Light  Crude  Oil  or 
Gases  at  Light  Crude  Oil  and  Gas 
Production  Facilities  and  Components 
at  Natural  Gas  Processing  Facilities, 
which  EPA  disapproved  in  part  on 
August  30.  1993.  58  FR  4544.  EPA's 
disapproval  action  started  an  18-month 
clock  for  the  imposition  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  and  a  24-month  clock  for 
promulgation  of  a  Federal 
Implementation  Plan  (FIP).  The  State 
subsequently  submitted  revised  rules  on 
January  24,  1995  and  February  24,  1995. 
The  revised  rules  were  adopted  by  the 
SDCAPCD  and  SJVUAPCD  on  January 
10,  1995  and  February  16,  1995 
respectively.  In  the  Proposed  Rules 
section  of  today's  Federal  Register,  EPA 
has  proposed  fiiU  approval  of  the  State 
of  California's  submittal  of  SDCAPCD 
Rule  61.1,  Receiving  and  Storing 
Volatile  Organic  Compounds  at  Bulk 
Plants  and  Bulk  Terminals:  and 
SJVUAPCD  Rule  4403,  Components 
Serving  Light  Crude  Oil  or  Gases  at 
Light  Crude  Oil  and  Gas  Production 
Facilities  and  Components  at  Natural 
Gas  Processing  Facilities.  SJVUAPCD 
Rule  4403  replaces  SJVUAPCD  Rule 
465.3  of  the  same  name. 

Based  on  the  proposed  approval  set 
forth  in  today's  Federal  Register,  EPA 


believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore, 
EPA  is  taking  this  interim  final 
rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal.  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate. 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiencies.  As  appropriate.  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiencies  have  not  been  corrected. 
Until  EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and/or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  these 
areas  on  August  30.  1993.  However,  this 
action  will  defer  the  application  of  the 
offsets  sanctions  and  will  defer  the 
imposition  of  the  highway  sanctions. 
See  59  FR  39832  (Aug.  4,  1994).  If  EPA's 
publishes  a  notice  of  final  rulemaking 
fully  approving  the  State's  submittal, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
proposed  full  approval  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiencies, 
the  sanctions  consequences  described  in 
the  sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clocks.  Based  on  this  action, 
imposition  of  the  offset  sanctions  will 
be  deferred  and  imposition  of  the 
highway  sanctions  will  be  deferred  until 
EPA's  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
disapproving  in  whole  or  part  the  State 
submittal.  If  EPA's  proposed  rulemaking 
action  fully  approving  the  State 
submittal  becomes  final,  at  that  time  any 
sanctions  clocks  will  be  permanently 
stopped  and  any  applied,  stayed  or 
deferred  sanctions  will  be  permanently 
lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  actions,  relief  from 


sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  in  not 
providing  an  opportunity  for  comment 
before  this  action  takes  effect.'  5  U.S.C. 
553(b)(3).  EPA  believes  that  notice-and- 
comment  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action.  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

III.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations, 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  March  16,  1995. 
Felicia  Marcus. 

Regional  Administrator. 

|FR  Doc.  95-7471  Filed  3-27-95:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  . 

49  CFR  Part  1 

[GST  Docket  No  1;  Amdt  1-269] 

Organization  and  Delegation  of  Powers 
and  Duties  Transfer  of  Delegations 
From  Assistant  Secretary  for 
Governmental  Affairs  to  General 
Counsel  and  Deputy  General  Counsel 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Responsibility  for  the 
Department's  airline  consumer 
protection  program  and  related 
responsibilities  has  been  transferred 
from  the  Assistant  Secretary  for 
Governmental  Affairs  to  the  General 
Counsel  and  the  Deputy  General 
Counsel.  This  rule  amends  the 
delegations  to  be  in  accordance  with  the 
changed  responsibilities.  The  rule  is 
necessary  to  reflect  the  delegations  in 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  March  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  B.  Farbman,  Office  of  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement  (202)  366- 
9306,  United  States  Department  of 
Transportation.  400  7th  Street  SW.. 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
Responsibility  for  the  Department's 
airline  consumer  protection  program 
and  related  responsibilities  has  been 


transferred  from  the  Assistant  Secretary 
for  Governmental  Affairs  to  the  General 
Counsel  and  the  Deputy  General 
Counsel.  This  rule  amends  the 
delegations  to  be  in  accordance  with  the 
changed  responsibilities.  The  Office  of 
Intergovernmental  and  Consumer 
Affairs  has  been  changed  to  the  Office 
of  Intergovernmental  Affairs.  The 
Aviation  Consumer  Protection  Division, 
located  within  the  Office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings,  has  been 
created. 

Since  this  rule  relates  to  departmental 
management,  organization,  procedure, 
and  practice,  notice  and  public 
comment  are  unnecessary.  For  the  same 
reason,  good  cause  exists  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  Therefore, 
this  rule  is  effective  on  the  date  of  its 
publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

PART  1— [AMENDED] 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552, 
28  U.S.C,  2672,  31  U.S.C  3711(a)(2). 

§1.22    [Amended] 

2.  Section  1.22(f)  is  revised  to  read  as 
follows: 

§  1 .22    Structure. 

•         *         »         *         » 

(0  Office  of  the  Assistant  Secretary  for 
Governmental  Affairs.  This  office  is 
composed  of  the  Offices  of 
Congressional  Affairs  and 
Intergovernmental  Affairs. 
***** 

3.  In  §  1.56a,  "1.61(d)"  is  revised  to 
read  "1.57(s)"  in  paragraph  (0(1). 

4.  In  §  1.56b,  "l.eKd)"  is  revised  to 
read  "1.57(s)". 

5.  Section  1.57  is  amended  by  adding 
a  new  paragraph  (s)  to  read  as  follows: 

§1.57    Delegations  to  General  Counsel. 


(s)  Assist  and  protect  consumers  in 
their  dealings  with  the  air  transportation 
industry  and  assist  state  and  local 
organizations  in  handling  airline 
consumer  complaints.  Carry  out  49 
U.S.C.  40113  and  41771  as  appropriate 
to  those  functions. 
***** 

6.  Section  1.57a  is  revised  to  read  as 
follows: 

§  1.57a    Delegations  to  Deputy  General 
Counsel. 

The  Deputy  General  Counsel  is 
delegated  authority  to: 

(a)  Appear  on  behalf  of  the 
Department  on  the  record  in  hearing 
cases,  and  to  initiate  and  carry  out 
enforcement  actions  on  behalf  of  the 
Department,  under  the  authority 
transferred  to  the  Department  from  the 
Civil  Aeronautics  Board  as  described  in 
§§  1.56a(fl  and  1.57(s).  This  includes  the 
authority  to  compromise  penalties 
under  49  U.S.C.  46301;  to  issue 
appropriate  orders,  including  cease  and 
desist  orders,  under  49  U.S.C.  46101; 
and  to  require  the  production  of 
information,  enter  carrier  property  and 
inspect  records  and  inquire  into  the 
management  of  the  business  of  a  carrier 
under  49  U.S.C.  41711.  as  appropriate  to 
the  enforcement  responsibilities.  In 
carrying  out  these  functions,  the  Deputy 
General  Counsel  is  not  subject  to  the 
supervision  of  the  General  Counsel. 

(b)  Initiate  and  carry  out  enforcement 
actions  relating  to: 

(1)  foreign  airport  security  on  behalf 
of  the  Department  under  49  U.S.C. 
44907;  and 

(2)  the  Consumer  Credit  Protection 
Act  under  section  4(a)(5)  of  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984 
(October  4.  1984;  Pub.  L.  98-443).  In 
carrying  out  these  functions,  the  Deputy 
General  Counsel  is  not  subject  to  the 
supervision  of  the  General  Counsel. 

§1.61    [Amended] 

7.  In  §  1.61.  remove  paragraph  (d). 

Issued  at  Washington.  DC  this  22nd  day  of 
March,  1995. 

Federico  Pena. 

Secretary  of  Transportation. 

(FR  Doc.  95-7568  Filed  3-27-95:  8:45  ami 
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'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 
RIN  315a-AF23 

Petition  for  Rulemaking;  Procedure  for 
Submission 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  pertaining  to 
petitions  for  rulemaking.  The  proposed 
changes  would  provide  incentive  to 
submit  sufficient  supporting 
information  in  petitions  to  facilitate 
more  expeditious  disposition  by  the 
NRC.  and  would  also  improve  openness 
of  the  petition  for  rulemaking  process  by 
delineating  priorities  for  review  of  the 
petitions. 

DATES:  Comment  period  expires  June  12, 
1995.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Services 
Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at:  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level). 
Washington.  DC.. 

FOR  FURTHER  INFORMATION  CONTACT:  T.Y. 
Chang,  telephone  (301)  415-6450.  or 
Chris  Rourk,  telephone  (301)  415-5865, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

SUPPLEMENTARY  INFORMATION: 

Background 

NRC  and  industry  resources  are 
limited  and  becoming  more  so. 


Inefficient  regulations,  i.e..  regulations 
that  are  burdensome  and  have  a 
minimal  safety  benefit,  could  divert 
NRC  and  industry  resources  from  issues 
important  to  safety,  thereby  adversely 
affecting  safety.  While  maintaining  its 
emphasis  on  safety,  the  NRC  over  the 
past  10  years  has  initiated  several 
programs  designed  to  improve  the 
efficiency  of  its  regulatory  program. 
These  efforts  include  notably  the 
Marginal  To  Safety  (MTS)  program,  the 
Regulatory  Review  Group  (RRG)  and 
Cost  Beneficial  Licensing  Actions 
(CBLA)  Task  Force  studies,  and  the 
Technical  Specification  Amendments 
Screening  Panel. 

These  programs  have  identified  a 
number  of  inefficient  regulatory 
requirements.  They  also  enabled  the 
NRC  to  conclude,  among  other  matters. 
that  (1)  an  expanded  role  for  the  public, 
including  the  industry,  to  participate  in 
the  process  of  improving  regulations 
through  petitions  for  rulemaking  is 
highly  desirable  and  should  be 
encouraged,  and  (2)  the  petition  for 
rulemaking  process  could  be  improved 
to  make  it  more  responsive  to 
petitioners. 

Description 

The  NRC  has  prepared  a  proposed 
rule  that  would  modify  10  CFR  2.802, 
Petition  for  Rulemaking,  to  expand  the 
use  and  improve  the  responsiveness  of 
the  petition  for  rulemaking  process.  The 
proposed  rule  would  also  delineate 
factors  that  affect  priorities  for  review  of 
petitions.  This  would  improve  the 
openness  of  the  rulemaking  process. 

The  NRC  staff  currently  expends 
resources  in  developing  responses  to 
petitions  for  rulemaking  that  may  or 
may  not  result  in  changes  to  NRC 
regulations.  The  reasons  for  the  granting 
or  denial  of  petitions  sometimes  only 
become  evident  after  completion  of 
considerable  NRC  staff  effort  that  may 
include  the  development  of  a  regulatory 
analysis  and  a  backfit  analysis.  As  a 
consequence,  processing  and 
disposition  of  petitions  sometimes  is 
unduly  prolonged.  On  the  other  hand, 
the  NRC  recognizes  that  licensees  are  in 
the  best  position  to  provide  information 
to  assist  the  NRC  to  assess  the  effect  of 
regulatory  actions  and  are  also  the 
primary  beneficiaries  of  efforts  to  reduce 
regulatory  requirements  that  are  unduly 
burdensome  but  have  no 
commensurable  safety  benefits. 


In  order  to  allow  petitions  to  be 
treated  more  expeditiously,  to  facilitate 
the  submission  of  petitions  with  strong 
technical  merit,  and  to  improve  the 
likelihood  of  acceptance  of  petitions, 
the  NRC  proposes  to  modify  §  2.802  to 
encourage  industry  and  the  public  to 
submit  more  detailed  supporting 
information  in  the  petition  for 
rulemaking  than  currently  required.  The 
NRC  concluded  that  this  modification 
would  be  an  effective  means  to  help 
processing  the  petitions  in  a  more 
expeditious  manner,  because  this 
information  would  enable  the  NRC  staff 
to  conclude,  with  a  minimal 
expenditure  of  staff  resources,  whether 
to  grant  or  deny  the  petition.  The 
incentive  for  any  petitioner  to  take  this 
action  would  be  that  more  exf)editious 
review  and  processing  of  the  petition 
will  result.  It  is  expected  that  this 
alternative  process  will  be  more 
efficient  in  the  use  of  NRC  staff  and 
industry  resources  and  be  more 
respohsive  to  petitioners.  This  proposed 
rule  would  not  change  any  existing 
provision  regarding  petitions  for 
rulemaking,  rather  it  offers  an 
alternative  within  the  petition  process 
which  would  be  available  to  all 
petitioners  regardless  of  the  nature  of 
the  petitions. 

The  industry  is  therefore  encouraged 
to  identify  and  propose  improvements 
to  regulations  that  seek  to  reduce  the 
regulatory  burden  while  providing 
sufficient  supporting  information  in  the 
petition  to  demonstrate  that  the 
proposed  changes  will  result  in 
significant  reduced  burden  and  minimal 
impact  to  overall  safety  (safety 
neutrality).  Similarly,  members  of  the 
public  who  seek  safety  enhancement 
through  the  rulemaking  process  are 
encouraged  to  make  use  of  the  sizable 
publicly  available  safety  information  to 
support  and  expedite  their  petitions. 

It  is  to  be  noted  that  the  prioritization 
and  scheduling  for  review  and 
disposition  by  NRC  are  based  on 
consideration  of  the  merit  of  each 
petition.  The  merit  of  a  petition  is 
judged  on  its  safety  significance  and  the 
level  of  detail  of  supporting 
information.  Petitions  containing 
supporting  information  additional  to 
those  currently  required  would  improve 
their  priority  for  review  and  receive 
more  expeditious  disposition. 
Consideration  of  safety  significance  is 
the  first  criterion  for  prioritizing  the 


review  and  disposition  of  petitions.  It  is 
the  primary  concern  of  the  NRC  to 
ensure  that  design  and  operation  of  NRC 
licensed  facilities  are  carried  out  in  a 
manner  which  assures  adequate 
protection  of  public  health  and  safety,  of 
the  environment,  and  of  national 
security.  Therefore,  petitions  found  by 
the  NRC  to  raise  a  concern  in  this  regard 
would  receive  immediate  NRC 
attention.  In  assessing  the  safety 
significance  of  petitions  consideration 
would  be  given  to  the  technical 
information  submitted  and  other 
information  available  to  the  NRC,  and  to 
whether  the  proposal  is  likely  to  meet 
the  criteria  of  the  backfit  rule.  Petitions 
that  are  safety  neutral,  i.e., 
implementation  of  which  would  result 
in  an  insignificant  change  to  the  level  of 
protection  to  public  health  and  safety, 
would  be  resolved  in  such  a  way  as  to 
minimize  the  cost  to  the  NRC  and 
maximize  the  benefit  to  the  petitioner. 

The  more  detailed  supporting 
information  in  addition  to  that  required 
in  the  current  §  2.802(c)  should  include 
the  suggested  regulatory  text,  regulatory 
analysis,  backfit  analysis  (if  required), 
information  required  by  the  National 
Environmental  Policy  Act  (NEPA),  and 
a  guidance  document  similar  in  nature 
to  a  Regulatory  Guide,  if  needed,  in 
support  of  a  proposed  rule,  as  described 
in  paragraph  (d)(2)  of  the  proposed  rule. 
TTie  regulatory  analysis  is  important  for 
petitions  seeking  either  to  enhance 
safety  or  to  reduce  regulatory  burden, 
because  it  would  provide  information 
on  the  changes  to  risk  levels  as  well  as 
costs  associated  with  proposed 
alternatives. 

The  proposed  changes  would  afford 
any  petitioner  two  opticmsr  submit  the 
minimal  threshold  information  in  the 
petition  that  is  required  by  the  current 
rule  and  be  subject  to  the  regular 
processing  procedures,  or  submit  more 
detailed  supporting  information  and 
analyses  in  the  petition  in  return  for  a 
more  expeditious  processing  procedure 
by  the  NRC.  The  proposed  revisions 
would  not  change  any  existing 
provision  regarding  petitions  for 
rulemaking  if  they  meet  the  minimum 
threshold  requirement  of  the  current 
§  2.802(c). 

Subsequent  to  the  establishment  of 
review  priority  the  NRC  would  develop 
a  schedule  for  all  petitions  that  are 
docketed.  This  schedule  would  reflect 
the  priority  of  each  petition  based  on 
consideration  of  the  combination  of 
safety  significance  and  level  of  detail  of 
supporting  information.  A  summary  of 
petitions  fqj  rulemaking,  including  the 
status  of  each  petition,  would  be 
prepared  semiannually  by  the  NRC  staff, 
as  described  in  paragraph  (h)  of  the 


proposed  rule.  A  copy  of  this  report 
would  be  available  for  public  review  in 
the  NRC  Public  Document  Room. 

Further,  the  NRC  has  decided  to 
provide  administrative  procedures  to 
make  it  easier  for  concerned  parties  to 
submit  petitions  for  changes  to 
regulatory  guidance  documents,  such  as 
regulatory  guides,  bulletins,  generic 
letters  and  sections  of  the  Standard 
Review  Plan  (SRP).  These  documents  do 
not  have  the  force  and  effect  of  a 
regulation,  but  they  are  used  by  the  NRC 
staff  to  identify  methods  that  would 
comply  with  the  regulation.  A  formal 
procedure  which  enables  interested 
parties  to  propose  changes  to  such 
regulatory  guidance  documents  does  not 
now  exist.  The  guidance  for  preparation 
of  more  detailed  pjetitions  for 
rulemaking  as  well  as  petitions 
requesting  the  revision  of  regulatory 
guidance  documents  will  be  provided  in 
proposed  Regulatory  Guides  lO.XX  and 
lO.XY  to  be  developed  in  the  near 
future. 

Specifk  Considerations 

Advice  and  recommendations  on  the 
proposed  revision  to  10  CFR  2.802  and 
on  any  other  points  considered 
pertinent  are  invited  from  all  interested 
persons.  Comments  and  supporting 
reasons  are  particularly  requested  on  the 
following  questions: 

1.  Is  the  concept  of  the  proposal 
sound,  namely  that  all  petitioners  have 
the  option  to  submit  more  detailed 
supporting  information  which,  if  found 
adequate,  would  lead  to  faster  NRC 
disposition? 

2.  Is  the  description  of  information 
required  for  detailed  supporting 
information  in  paragraph  (d)(2) 
sufficiently  complete  to  avoid 
unnecessary  correspondence  after  the 
petition  has  been  docketed? 

3.  Under  what  circumstances  should 
a  guidance  document  in  the  form  of  a 
Regulatory  Guide  be  required  to  support 
a  petition?  What  criteria  are  appropriate 
for  not  requiring  it? 

4.  Should  there  be  an  NRC  electronic 
bulletin  board  deafing  exclusively  with 
petitions? 

5.  As  the  NRC  attempts  to  shift 
rulemaking  approaches  to  be  more 
performance-based  and  risk-based,  what 
changes  would  be  appropriate  for  the 
information  requirements  under  the 
proposed  revision  of  10  CFR  2.802? 

8.  Should  administrative  procedures 
be  established  to  allow  petitions  for 
changes  to  regulator^'  guidance 
documents,  such  as  regulatory  guides, 
bulletins,  generic  letters,  and  sections  of 
the  Standard  Review  Plan?  Should  these 
procedures  be  incorporated  in  a  rule? 


Envireninental  Impact:  Categorical 
Exclusion 

The  proposed  regulations  involve  an 
amendment  to  10  CFR  2.802.  and 
qualify  as  actions  eligible  for  the 
categorical  exclusion  from   ' 
environmental  review  in  10  CFT? 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  these  proposed  regulations. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  informatimi  collection 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  an  additional  500  hours  for  each 
PRM  that  contains  additional 
supporting  information  and  analyses. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001;  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202. 
(3150-0136),  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Regulatory  Analysis 

The  Administrative  Procedure  Act 
requires  each  Federal  agency  to  give 
interested  persons  the  right  to  petition 
for  the  issuance,  amendment,  or  repeal 
of  a  rule.  The  proposed  changes  would 
facilitate  more  expeditious  disposition 
by  the  NRC  of  petitions  with  sufficient 
supporting  information,  and  would  also 
improve  the  openness  of  the  rulemaking 
process  by  delineating  petition  review 
priorities.  This  expended  right, 
however,  is  available  to  any  interested 
petitioner.  The  proposed  rule  does  not 
affect  any  existing  rights  and  gives 
expanded  rights  to  licensees  and 
interested  persons.  This  proposed  rule 
constitutes  the  preferred  course  of 
action  and  the  cost  involved  in  its 
promulgation  and  action  is  necessary 
and  appropriate.  The  foregoing 
discussion  constitutes  the  regulatory 
analysis  for  the  proposed  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
Any  interested  person  has  the  right  to 
submit  a  petition  for  rulemaking  under 
the  existing  guidelines.  If  an  interested 
person  voluntarily  chooses  to  develop 
additional  information  and  perform 
additional  analysis  to  support  a 
proposed  petition,  the  proposed  rule 
would  further  encourage  petitioners  to 
do  so.  If  the  interested  person  is  unable 
or  unwilling  to  incur  the  costs 
associated  with  developing  additional 
information  and  performing  these 
analyses,  a  petition  may  be  submitted 
under  the  existing  rule.  The  NRC  staff 
will  continue  to  perform  the  analyses 
that  may  be  required  to  resolve  the 
petition.  The  proposed  rule  does  not 
impose  any  obligations  on  regulated 
entities  that  may  fall  within  the 
deHnition  of  "small  entities"  as  set  forth 
in  section  601(3)  of  the  Regulatory 
Flexibility  Act.  or  within  the  defmition 
of  "small  business"  as  found  in  section 
3  of  the  Small  Business  Act  (15  U.S.C. 
632).  or  within  the  small  business 
standards  contained  in  13  CFR  Part  121 

Backfit  Analysis 

This  proposed  rule  docs  not  involve 
any  new  provisions  which  would 
impose  backfits  as  deHned  in  10  CFR 
50.10g(a)(l).  Accordingly,  no  backfit 
analysis  pursuant  to  10  CFR  50.109(c)  is 
required  for  this  proposed  rule. 

List  of  Subfects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust.  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties.  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  S«cs.  161. 181.  68  Stat.  948. 
953.  as  amended  (42  U.S.C  2201.  2231):  sec. 
191.  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(42  U.S.C.  2241);  see.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C  552. 

Section  2.101  also  issued  under  sees.  53. 
62.  63.  81.  103.  104.  105.  68  Stat.  930.  932. 
933.  935.  936.  937.  938.  as  amended  (42 
U.S.C  2073.  2092.  2093.  2111.  2133.  2134. 
2135):  sec.  114(0.  Pub.  L.  97-425.  96  Slat. 
2213.  as  amended  (42  U.S.C  101.34(f)):  sec 
102,  Pub.  L  91-190.  83  Stal.  853.  as  amended 


(42  U.S.C  4332):  sec.  301.  88  Stat.  1248  (42 
U.S.C  5871).  Sections  2.102.  2.103,2.104, 
2.105,  2.721,  also  issued  under  sees.  102. 
103.  104.  105.  183.  189,  68  Stat.  936,  937. 
938.  954.  955  as  amended  (42  U.S.C  2132. 
2133,  2134,  2135,  2233,  2239).  Section  2.105 
also  issued  under  Pub.  L.  97-415,  96  Slat. 
2073  (42  U.S.C  2239).  Sections  2.20O-2.206 
also  Issued  under  sees.  161b, i,  o,  182. 186. 
234.  68  Stat.  948-951,  955,  83  Slat.  444,  as 
amended  (42  U.S.C.  2236,  2282):  sec.  206,  88 
Stal.  1246  (42  use  5846).  Sections  2.600- 
2.606  also  issued  under  sec.  102.  Pub.  L.  91- 
190,  83  Stat.  853,  as  amended  (42  U.S.C 
4332).  Sections  2.700a,  2.719  also  issued 
under  5  U.S.C.  554.  Sections  2.754,  2.760. 
2.770,  2.780  also  issued  under  5  U.S.C  557 
Section  2.764  and  Table  1 A  of  Appendix  C 
also  issued  under  sees.  135, 141.  Pub.  L  97- 
425.  96  Stat.  2232,  2241  (42  U.S.C.  10155. 
10161).  SecUon  2.790  also  issued  under  sec 
103.  68  Stat.  936.  as  amended  (42  U.S.C 
2133)  and  5  U.S.C  552.  Sections  2.800  and 

2.808  also  issued  under  5  U.S.C.  553.  Section 

2.809  also  issued  under  5  U.S.C.  553  and  sec. 
29,  Pub.  L.  85-256,  71  Stat.  579.  as  amended 
(42  U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189,  68  Stat.  955  (42  U.S.C  2239):  sec. 
134,  Pub.  L  97-425,  96  Stat.  2230  (42  U.S.C 
10154).  Subpart  L  also  issued  under  see.  189. 
68  Stal  955  (42  U.S.C  2239).  Appendix  A 
also  issued  under  sec.  6,  Pub.  L.  91-560,  84 
Stat.  1473  (42  U.S.C  2135).  Appendix  B  also 
issued  under  see.  10,  Pub.  L.  99-240.  99  Stat. 
1842  (42  U.SC  2021b  et  seq). 

§2.8    [Amended] 

2.  Section  2.8  paragraph  (b)  is  revised 
to  read  as  follows: 


(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §  2.802  and  appendix 
C. 

3.  Section  2.802  is  revised  to  read  as 
follows: 

§  2.802    Petition  for  rulemaking. 

(a)  Any  interested  person  may 
petition  the  Commission  to  issue, 
amend,  or  rescind  any  regulation.  The 
petition  should  be  addressed  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  Attention:  Chief.  Docketing  and 
Service  Branch. 

(b)  A  prospective  petitioner  may 
consult  with  the  NRC  before  Tiling  a 
petition  for  rulemaking  by  writing  the 
Director.  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D(-  20555- 
0001.  Attention;  Chief.  Rules  Review 
and  Directives  Branch.  A  prospective 
petitioner  may  also  telephone  the  Rules 
Review  and  Directives  Branch  on  (301) 
415-7158  or  toll  free  on  (800)  368-5642. 

(1)  In  any  consultation  before  the 
filing  of  a  petition  for  rulemaking,  the 
assistance  that  may  be  provided  by  the 
NRC  staff  is  limited  to: 


(i)  Describing  the  procedure  and 
prot;ess  for  filing  and  responding  to  a 
petition  for  rulemaking; 

(ii)  Clarifying  an  existing  NRC 
regulation  and  the  basis  for  regulation, 
and 

(iii)  Assisting  the  prospective 
petitioner  to  clarify  a  potential  petition 
so  that  the  Commission  is  able  to 
understand  the  nature  of  the  issues  of 
concern  to  the  petitioner 

(2)  In  providing  the  assistance 
permitted  in  paragraph  (b)(1)  of  this 
section,  the  NRC  staff  will  not  draft  or 
develop  text  or  alternative  approaches 
to  address  matters  in  the  prospective 
petition  for  rulemaking. 

(c)  Each  petition  filed  under  this 
section  shall: 

(1)  Set  forth  a  general  solution  to  the 
problem  or  the  substance  or  text  of  any 
proposed  regulation  or  amendment,  or 
specify  the  regulation  which  is  to  be 
revoked  or  amended; 

(2)  State  clearly  and  concisely  the 
petitioner's  grounds  for  and  interest  in 
the  action  requested; 

(3)  Include  a  statement  in  support  of 
the  petition  which  shall  set  forth  the 
specific  issues  involved,  the  petitioner's 
views  or  arguments  with  respect  to 
those  issues,  relevant  technical, 
scientific  or  other  data  involved  which 
is  reasonably  available  to  the  petitioner, 
and  such  other  pertinent  information  as 
the  petitioner  deems  necessary  to 
support  the  action  sought.  In  support  of 
its  petition,  petitioner  should  note  any 
specific  cases  of  which  petitioner  is 
aware  where  the  current  rule  is  unduly 
burdensome,  deficient,  or  needs  to  be 
strengthened. 

(d)  Petitions  for  rulemaking  will  be 
prioritized  and  scheduled  for  review 
and  disposition  by  NRC  on  the  basis  of 
the  following  considerations; 

(1)  Safety  significance  of  the  issues 
identified  or  alternatives  proposed  in 
petitions  will  be  the  dominant 
consideration  for  the  prioritization  of 
petitions. 

(2)  Petitions  containing  supporting 
information  additional  to  that  described 
in  paragraph  (c)  of  this  section,  will 
improve  the  priority  for  review  and 
more  expeditious  disposition.  Sufficient 
supporting  information  for  higher 
priority  should  include: 

(i)  The  text  of  a  proposed,  revised,  or 
amended  regulation  ("the  proposed 
rule"); 

(ii)  Supplementary  information 
constituting  the  proposed  statement  of 
considerations  for  the  regulation: 

(iii)  Supporting  material  to  show 
conformance  with  legal  requirements 
such  as  the  National  Environmental 
Policy  Act.  the  Paperwork  Reduction 


Act.  and  the  Regulatwy  Flexibility  Act. 
as  appropriate; 

(iv)  A  regulatory  analysis.  For 
information  on  the  form  and  content  of 
a  regulatory  analysis  see  NUREG/BR- 
0058'  and  NURE'G/CR-3568:2 

(v)  Supp>orting  information  that 
responds  to  10  CFR  50.109(c).  the 
Backfit  rule  where  applicable;  and 

(vi)  A  guidance  document  in  the  form 
of  a  Regulatory  Guide  when  necessary 
(Note  that  a  Regulatory  Guide  is  usually 
provided  for  a  performance  based 
regulation). 

(e)  The  petitioner  may  request  the 
Commission  to  suspend  all  or  part  of 
any  licensing  proceeding  to  which  the 
petitioner  is  a  party  pending  disposition 
of  the  petition  for  rulemaking. 

(0  If  it  is  determined  that  the  petition 
includes  the  information  required  by 
paragraphs  (c)  and,  if  petitioner  elects. 
(d)(2)  of  this  section  and  is  complete, 
the  Director,  Division  of  Freedom  of 
Information  and  PubUcations  Services, 
or  designee,  will  assign  a  docket  number 
to  the  petition,  will  cause  the  petition  to 
be  formally  docketed,  and  will  deposit 
a  copy  of  the  docketed  petition  in  the 
Commission's  Public  Document  Room. 
Pubhc  comment  may  be  requested  by 
pubUcation  of  a  notice  of  the  docketing 
of  the  petition  in  the  Federal  Register. 
or.  in  appropriate  cases,  may  be  invited 
for  the  first  time  upon  publication  in  the 
Federal  Register  of  a  proposed  rule 
developed  in  response  to  the  petition. 
Publication  will  be  fimited  by  the 
requireiftents  of  section  181  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  may  be  limited  by  order  of  the 
Commission. 

(g)  If  it  is  determined  by  the  Executive 
Director  for  Operations  that  the  petition 
does  not  include  the  information 
required  by  paragraphs  (c)  and,  if 
apphcable,  {d)(2)  of  this  section  and  is 
incomplete,  the  petitioner  will  be 
notified  of  that  determination  and  the 
respects  in  which  the  petition  is 


•  NUREC/BR-OOSa.  'HeguUlory  Analysis 
Guidelines  of  the  U.S.  Nuclear  Regulatory 
Commission."  Rev.  1.  May  1984.  A  draft  Rev.  2  of 
this  report  was  issued  for  comment  in  August  1993, 
and  should  be  published  as  final  report  in  the  near 
future. 

»  NUREG/CR-3568.  "A  Handbook  for  Value- 
Impact  Assessment."  December  1983.  The 
documem  is  currently  undergoing  rwision  and  will 
tentatively  be  titled  the  "Regutatory  Analysis 
Technical  Evaluation  Handbook." 

No«e:  Copies  of  NU'REG/BR-0058  and  NL'REG/ 
CR-3568  may  be  purchased  from  the 
Superintendent  of  Documents.  VS.  Govemnient 
Printing  Office,  Mail  Stop  SSOP.  Washington.  DC 
20402-9328.  Copies  are  also  available  from  the 
National  Technit;al  Infbrmaljon  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and  copving  for  a  fee  in  the 
NRC  Public  Document  Room.  2 1 20  L  Street  NW 
(Lower  Level).  Washington.  DC  2OS55-OO0I. 


deficient  and  will  be  accorded  an 
opportunity  to  submit  additional  data. 
Ordinarily  this  determination  will  be 
made  within  30  days  from  the  date  of 
receipt  of  the  petition  by  the  Office  of 
the  Secretary  of  the  Commission.  If  the 
petitioner  does  not  submit  additional 
data  to  correct  the  deficiency  within  90 
days  from  the  date  of  notification  to  thf 
petitioner  that  the  petition  is 
incomplete,  the  petition  may  be 
returned  to  the  petitioner  without 
prejudice  to  the  right  of  the  petitioner  to 
file  a  new  petition. 

(h)  The  Director.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  will 
prepare  on  a  semiannual  basis  a 
summary  of  petitions  for  rulemaking 
before  the  Commission,  including  the 
status  of  each  petition.  A  copy  of  the 
report  will  be  available  for  public 
inspection  and  copying  for  a  fee  in  the 
Conwnission's  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level). 
Washington.  DC. 

Dated  at  Roekville.  MD.  this  22nd  day  of 
March  1995. 

For  the  Nuclear  Regulatory-  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Ck)numssion. 
IFR  Doc.  95-7563  Filed  3-27-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-0872] 

Bank  Holding  Companies  and  Change 
in  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
amend  its  Regulation  Y  to  eliminate  the 
need  for  a  bank  holding  company  to  file 
a  request  with  the  Board  for  a 
determination  under  section  2(g)(3)  of 
the  Bank  Holding  Company  Act  that  it 
no  longer  controls  shares  or  assets  that 
it  has  sold  to  a  third  party  with 
financing  if:  The  purchaser  is  not  an 
affiliate  or  principal  shareholder  of  the 
divesting  holding  company,  or  a 
company  controlled  by  the  principal 
shareholder;  and  ther*;  are  no  officers, 
directors,  trustees  or  oeneficiaries  of  the 
acquiror  in  common  with  or  subject  to 
control  by  the  divesting  company.  The 
Board  believes  that  the  elimination  of 
the  requirement  for  a  determination  of 
control  for  these  types  of  divestitures 
will  reduce  the  regulatory  burden  on 
bank  holding  companies  without 


undermining  the  purposes  of  the  Bank 
Holding  Company  Act.  This  proposal 
has  been  identified  in  coni»ection  with 
the  Board's  continuing  effort  to 
eliminate  obsolete  or  unnecessary 
regulations  or  applications. 
DATES:  Comments  must  be  submitted  or 
or  before  April  28,  1995 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0872  and  may  be  mailed 
to  William  W.  Wiles,  Secretarv,  Board  o 
GovCTnors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (betwe«i  Constitution  Avenue  and 
C  Street  NW.)  at  any  time.  Comments 
may  be  inspected  in  Room  MP-500  of 
the  Martin  Building  between  9:00  a.m. 
and  5:00  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board  r 
rules  regarding  availabiUty  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  G.  Nardolilii,  Senior  Attorney 
(202/452-3289).  Legal  Division.  Board 
of  Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544).  Board  of  Governors  of  the  Federa 
Reserve  System.  20th  and  C  Streets 
NW..  Washington.  D.C  20551. 
SUPPLEMENTARY  INFORMATION:  Under 
section  2(g)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(g)).  share? 
transferred  by  a  bank  holding  company 
to  any  transferee  where  the  transferee  is 
indebted  to  the  transferor  or  has  one  or 
more  officers,  directors,  trustees,  or 
beneficiaries  in  common  with  the 
transferor,  are  deemed  to  be  controlled 
by  the  transferor  unless  the  Board,  after 
an  opportunity  for  a  hearing,  determines 
that  the  transferor  is  not  capable  of 
controlling  the  transferee.  The  Board 
proposes  to  amend  §  225.32  of  the 
Board's  Regulation  Y  (12  CFR  225.32)  to 
exempt  from  the  presumption  of  control 
those  divestitures  where  a  bank  holding 
company  is  financing  the  sale  of  assets 
or  shares  that  it  acquired  so  long  as  (i) 
the  property  is  not  sold  to  an  affiliate  or 
principal  shareholder  of  the  divesting 
holding  company,  or  a  company 
controlled  by  such  a  principal 
shareholder;  and  (ii)  there  are  no 
officers,  directors,  trustees,  or 
beneficiaries  of  the  acquiror  in  common 
with  or  subject  to  control  by  the 
divesting  company. 

A  review  of  the '2(g)(3)  determinations 
over  the  past  ten  years  indicates  that 
almost  all  control  determinations  under 
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that  section  have  arisen  from  bank 
holding  companies  selling  property  they 
acquired  in  satisfaction  of  a  debt 
previously  contracted  ("dpc  property") 
where  the  bank  holding  company  was 
trying  to  recoup  its  losses  on  a  loan  from 
the  sale  of  the  collateral.  In  these  cases, 
the  record  indicates  that  the  divestitures 
and  financing  arrangements  have  been 
conducted  on  an  arm's-length  basis,  and 
there  is  no  evidence  of  divesting 
companies  exercising  control  of  the 
assets  after  the  sale.  In  other  cases 
where  a  bank  holding  company  sold  an 
asset  or  subsidiary  that  it  had  acquired 
in  the  normal  course  of  business  and 
Hnanced  the  sale  of  the  asset  or 
subsidiary,  the  assets  were  sold  because, 
in  most  cases,  the  bank  holding 
company  was  no  longer  interested  in 
engaging  in  that  business. 

The  elimination  of  the  requirement  to 
obtain  a  control  determination  will 
reduce  the  regulatory  burden  on  bank 
holding  companies  without  eliminating 
the  Board's  ability  to  supervise  any 
attempt  to  control  the  divested  asset  in 
the  future.  Although  the  Board  would 
no  longer  require  a  bank  holding 
company  to  obtain  a  control 
determination,  the  Board,  through  the 
examination  process,  can  review  the 
authority  under  which  a  bank  holding 
company  controls  the  asset  in  question, 
and  take  appropriate  supervisory  action 
if  any  unlawful  control  is  found  to 
persist.  In  addition,  the  Board  would 
continue  to  require  a  divesting  company 
to  obtain  a  2(g)(3)  determination  if:  (i) 
The  asset  were  transferred  to  an  affiliate 
or  principal  shareholder  of  the  divesting 
holding  company,  or  a  company 
controlled  by  the  principal  shareholder: 
or  (ii)  an  interlock  existed  between  the 
divesting  company  and  the  acquiring 
person.  In  these  cases,  staff  believes  that 
there  is  a  greater  potential  for  continued 
control  by  the  bank  holding  company 
that  should  be  reviewed.  The  General 
Counsel  will  continue  to  review  these 
divestitures  on  a  case  by  case  basis  to 
determine  if  a  control  determination  is 
appropriate. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  certifies  that  the 
proposed  amendment  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  any  impact  on  those  entities 
should  be  positive.  The  amendments 
would  reduce  regulatory  burdens 
imposed  by  Regulation  Y.  and  the 
amendment  would  have  no  particular 
adverse  effect  on  other  entities. 


Paperwork  Reduction  Act  Analysis 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501.  et  seq.) 
is  contained  in  these  changes. 

List  of  Subfects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  225  as  set  forth  below. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817())(n).  1818, 
1831i.  1831p-l,  1843(c)(8).  1844(b).  1972(1). 
3106,  3108.  3310,  3331-3351,  3907,  and 
3909. 

2.  In  §  225.32,  paragraph  (a)(2)  is 
redesignated  as  paragraph  (a)(3)  and  a 
new  paragraph  (a)(2)  is  added  to  read  as 
follows: 

§  225.32    Divestiture  proceedings. 

(a)  •   *    * 

(2)  The  presumption  of  control  in 
paragraph  (a)(l)(i)  of  this  section  shall 
not  apply  to  the  sale  or  divestiture  of 
assets  or  voting  securities  by  a  divesting 
company  if: 

(i)  The  acquiring  person  is  not  an 
afniiate  or  a  principal  shareholder  of  the 
divesting  company,  or  a  company 
controlled  by  such  a  principal 
shareholder;  and 

(ii)  The  acquiring  person  does  not 
have  any  officer,  director,  trustee,  or 
beneficiary  in  common  with  or  subject 
to  control  by  the  divesting  company. 
•        •        *        *        * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  22.  1995. 
WilliamW.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  95-7518  Filed  3-27-95;  8:45  ami 

BtLUNO  COOC  S210-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  334 
RIN  3064-AB06 

Contracts  Adverse  to  Safety  and 
Soundness  of  Insured  Depository 
Institutions 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 


ACnON:  Proposed  rule:  withdrawal 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
withdrawing  its  proposed  rule  which 
would  have  implemented  the  statutory 
prohibition  on  contracts  that  adver'^ely 
affect  the  safety  or  soundness  of  insured 
depository  institutions.  The  statutory 
provision  remains  in  place  and 
unchanged.  The  FDIC  has  decided  to 
withdraw  the  proposed  rule  because  the 
existence  of  adverse  contracts  involving 
insured  institutions  has  decreased 
considerably  since  the  proposed  rule 
was  issued  for  public  comment  on  April 
1,  1991,  because  of  the  overwhelmingly 
negative  comments  received  from  the 
industry  to  the  proposal,  and  because  of 
an  FDIC  policy  statement  that 
recommends  the  withdrawal  of 
proposed  rules  that  have  not  been  acted 
upon  by  the  FDIC  Board  of  Directors 
within  nine  months  of  the  date  of 
proposal.  Many  of  the  negative 
comments  received  in  response  to  the 
proposal  expressed  the  view  that  such  a 
regulation  would  create  unnecessary 
regulatory  burden  and  that  the  Federal 
banking  agencies  already  possess  the 
necessary  supervisory  authority  to  deal 
with  adverse  contracts.  Since  the  type  of 
activity  that  the  proposed  rule  was 
intended  to  eliminate  {i.e.,  abuses 
involving  contracts  made  by  or  on 
behalf  of  an  insured  institution  that 
seriously  jeopardize  or  misrepresent  its 
safety  and  soundness)  has  been 
substantially  reduced  through  gfeater 
industry  awareness  and  use  of 
alternative  supervisory  actions  by  the 
Federal  banking  agencies,  there  appears 
to  be  no  need  to  promulgate  such  a 
regulation  at  this  time.  However,  the 
FDIC  may  decide  at  a  later  date  to 
publish  a  new  proposal  if  it  determines 
that  the  existence  of  adverse  contracts 
has  increased  or  that  such  action  is 
otherwise  necessary  or  appropriate. 
DATES:  The  withdrawal  of  proposed  Part 
334  is  made  on  March  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director. 
Division  of  Supervision.  (202)  898- 
6916:  Michael  D.  Jenkins,  Examination 
Specialist.  Division  of  Supervision, 
(202)  898-6896;  or  Gwen  E.  Factor. 
Counsel.  Legal  Division,  (202)  898- 
8522.  Federal  Def>osit  Insurance 
Corporation.  550  17th  Street  N\V.. 
Washington.  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  225  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  added  new 
section  30  to  the  Federal  Deposit 


Insurance  Act  (Act),  12  U.S.C.  1831g, 
which  prohibits  any  insured  depository 
institution  from  entering  into  a  written 
or  oral  contract  with  any  person  to 
provide  goods,  products  or  services  to  or 
for  the  benefit  of  the  institution  if  the 
performance  of  such  contract  would 
adversely  affect  its  safety  or  soundness. 
Section  30Cb)  authorizes  the  FDIC  to 
prescribe  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of 
section  30.  In  accordance  with  this 
authority,  the  FDIC  Board  of  Directors 
issued  for  public  comment  a  proposal  to 
add  new  Part  334  to  the  FDIC's  rules 
and  regulations  (which  was  published 
in  the  Federal  Register  on  April  1,  1991 
(56  FR  13291))  to  address  adverse 
contracts. 

The  proposed  rule  would  have 
implemented  section  30  of  the  Act  by 
prohibiting  any  insured  depository 
institution  from  entering  into  any 
contract  determined  to  be  adverse  and 
would  have  treated  all  adverse  contracts 
uniformly  without  distinguishing 
between  contracts  with  affiliates  and 
those  with  non-affiliates.  The  proposed 
rule  would  not  have  defined  with 
specificity  the  types  of  contracts  that 
would  be  considered  adverse.  Instead, 
the  proposal  provided  examples  of 
terms  that  could  indicate  an  adverse 
arrangement  and  identified  prohibited 
actions  by  a  discussion  of  previously 
encountered  abuses. 

Under  the  proposed  rule,  each 
contract  would  have  been  evaluated 
separately  on  the  basis  of  its  own  terms 
and  by  comparison  with  the  terms  of 
similar  contracts  entered  into  by  the 
institution  and  other  institutions.  The 
burden  of  establishing  the  propriety  of 
a  contract  with  respect  to  which  the 
appropriate  Federal  banking  agency  has 
made  an  initial  determination  of  adverse 
effect  on  the  institution's  safety  or 
soundness  would  have  been  on  the 
institution  and  its  contractor.  As 
discussed  in  the  preamble,  the 
"preponderance  of  evidence"  standard 
normally  would  have  applied,  but 
where  there  was  evidence  of  bad  faith, 
intentional  UTong-doing  or  fraud,  the 
propriety  and  legality  of  the  contract 
would  have  been  determined  by  clear 
and  convincing  evidence.  The  proposed 
rule  also  would  have  made  clear  that 
enforcement  actions  may  be  taken 
directly  against  any  contractor,  as  an 
"institution-affi hated  party". 

The  proposed  rule  also  requested 
specific  comment  on  how  to  prevent 
abuses  involving  contracts  with  holding 
companies  and  other  affiliates. 
Although  an  approach  for  deahng  with 
affiliate  contracts  was  discussed  in  the 
preamble,  no  rule  was  proposed.  It  was 
suggested  that  the  FDIC  might  establish 


a  rebuttable  regulatory  presumption  that 
certain  types  of  contracts  between  an 
insured  institution  and  its  affiliates  are 
adverse.  However,  it  was  specifically 
noted  that  such  a  rebuttable 
presumption  would  not  prohibit  all 
affiliate  contracts.  Instead,  only  certain 
specified  types  of  contracts  would  be 
covered  and  contracts  with  other 
insured  institutions  or  with  subsidiaries 
of  insured  institutions  would  be 
excluded  from  being  presumed  adverse. 

Discussion 

Summary  of  Comments  Received 

The  FDIC  received  206  comments  on 
the  proposed  rule.  Almost  all  of  the 
comments  received  opposed  the 
proposed  rule  or  suggested  major 
changes,  while  many  commenters 
requested  that  the  FDIC  withdraw  the 
proposed  rule.  Many  commenters 
expressed  the  view  that  a  regulation 
dealing  with  adverse  contracts  would 
create  an  unnecessary  regulatory  burden 
and  that  the  Federal  banking  agencies 
already  possess  the  necessary 
supervisory  authority  to  deal  with  such 
contracts.  Many  of  the  objections  to  the 
proposal  focused  on  the  possibility  of 
treating  contracts  wdth  affiliates 
differently  from  those  with  non- 
affiliates  and  were  virtually  unanimous 
in  their  opposition  to  developing  an 
additional  rule  dealing  with  affiliate 
contracts.  Other  objections  to  the 
proposed  rule  focused  on:  (1) 
Inadequacies  in  the  definition  of 
"contract";  (2)  the  requirement  that  an 
insured  institution  must  rebut  a  prima 
facie  case  that  a  particular  contract  is 
adverse  with  clear  and  convincing 
evidence:  and  (3)  including 
independent  contractors  as  "institution- 
affiliated  parties"  who  could  be  joined 
to  FDIC  cease-and-desist  actions  against 
insured  institutions  and/or  named  as 
respondents  in  civil  money  penalty  and 
prohibition  actions. 

Policy  Statement 

The  FDIC's  policy  statement  on 
Development  and  Review  of  FDIC  Rules 
and  Regulations  (44  FR  31007,  May  30. 
1979)  calls  for  withdrawal  of  any 
proposed  regulation  with  respect  to 
which  final  action  by  the  FDIC  Board  of 
Directors  has  not  been  taken  within  nine 
months  from  the  date  of  proposal.  The 
FDIC  believes  that  withdrawal  of  the 
proposed  rule  is  appropriate  because  no 
action  has  been  taken  with  respect  to 
the  proposal  for  over  nine  months. 

Effect  of  Withdrawal  of  Proposed  Rule 

Section  30  of  the  Act  authorizes  (but 
does  not  require)  the  FDIC  to 
promulgate  such  regulations  as  may  be 


necessary  to  administer  and  earn,'  out 
the  purposes  of,  and  prevent  evasions 
of.  the  statutory  prohibition.  The  statute 
is  enforceable  by  its  own  terms  by  the 
FDIC  and  the  other  Federal  banking 
agencies  in  the  absence  of  an 
implementing  regulation.  The  FDIC  has 
decided  to  withdraw  the  proposed  rule 
because  of  the  significant  decrease  in 
the  type  of  activity  that  the  proposed 
rule  was  intended  to  eliminate  (i.e.. 
abuses  involving  contracts  made  by  or 
on  behalf  of  an  insured  institution  that 
seriously  jeopardize  or  misrepresent  its 
safety  and  soundness),  the 
overwhelmingly  negative  comments 
received  on  the  proposed  rule,  and  an 
FDIC  policy  statement  that  recommends 
the  withdrawal  of  proposed  rules  that 
have  not  been  acted  upon  by  the  FDIC 
Board  of  Directors  within  nine  months 
of  the  date  of  proposal.  Moreover,  the 
FDIC  believes  that  the  statute  can  be 
administered  without  regulation.  The 
FDIC  may  decide,  however,  at  a  later 
date  to  publish  a  new  proposal  if  it 
determines  that  the  existence  of  adverse 
contracts  has  increased  or  that  such 
action  is  otherwise  necessary-  or 
appropriate.  If  the  FDIC  wishes  at  a  later 
date  to  promulgate  a  regulation  that 
deals  with  or  addresses  adverse 
contracts,  it  will  begin  the  rulemaking 
process  anew. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  withdraws  proposed  now 
Part  334  of  Title  12  of  the  Code  of 
Federal  Regulations. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  21st  day  cf 
March  1995 

Fpderal  Deposit  Insurance  Corporation. 
Robert  E.  Feldnian. 
Acting  E.xecutive  Secrrlnry: 
[PR  Doc.  95-7522  Filed  3-27-95:  8  45  ami 
BILLING  CODE  6714-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

Airworthiness  Standards;  Fiscal  Year 
1998  Rotorcraft  Research  and 
Development  Initiative,  Program 
Identification 

AGENCY;  Federal  Aviation 
Administration,  DOT. 
ACTION:  Call  for  part  27  and  29  rt»search- 
and  development  program  proposals. 

SUMMARY:  This  notice  announces  a  call 
for  proposals  that  will  define  the 
Federal  Aviation  Administration  (F.^.^), 
Aircraft  Certification  Service,  Rotorcraft 
Directorate  Research  and  Development 
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(READ)  initiative  for  Fiscal  Year  (FY) 
1998  by  deHning  and  documenting 
specific,  potential  RE&D  progranf 
proposals.  The  call  for  proposals  will 
fot.us  on  Aircrah  Certification  KE&U 
programs  that  support  activity  related  to 
FAR  Parts  27.  29.  and  associated 
operations  Parts.  Other  FAA 
requirements  such  as  flight  standard^, 
air  traffic,  or  airway  facilities  will  not  be 
addressed.  The  FAA  is  soliciting  the 
pubhc  sector  to  ensure  that  proposed 
Rotorcraft  RE&D  requirements  will  have 
relevant,  practical  applications  and  will 
be  cost  effective. 

DATES:  The  call  for  proposals  will  be 
open  until  close  of  business  May  15. 
1995. 

A(X>RCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Mike  Mathias. 
Rotorcraft  .Standards  Staff.  Fort  Worth. 
Texas  76193-0111 

FOR  FURTHER  tNFORHrlATtON  COHTACt: 
Mike  Mathias.  Aerospace  Engineer. 
Rotorcraft  Standards  Staff.  FAA. 
Rotorcraft  Directorate.  Fort  Worth. 
Texas  76193-01 11;  telephone  (817) 
222-5123 

SUPPLEMENTARY  INFORMATION:  Each  FY 
the  FAA  prepares  an  READ  program 
plan  that  includes  new  (and  amended) 
RE&D  proposals.  The  Aircraft 
Certification  Service's  Rotorcraft 
Directorate  is  responsible  for  preparing 
its  part  of  the  overall  FAA  submittal. 

The  philosophy  of  the  RE&D  proces,*. 
is  to  create  an  atmosphere  that  will 
promote  the  identification  of 
requirements  by  any  person  or 
organization  in  the  government  or 
private  sector.  This  makes  the  RE&D 
process  more  responsive  to  public  secior 
needs.  Within  the  Aircraft  Certification 
Service,  the  RE&D  process  places 
increased  emphasis  on  F.^A  Aircraft 
Certification  Directorate  and  Division 
level  participation  in  identifying  new 
requirements  and  in  sponsoring  and 
monitoring  the  resulting  RE&D  projects. 

Therefore,  as  part  of  the  overall  FAA 
and  Aircraft  Certification  initiative,  the 
FAA"s  Rotorcraft  Directorate  is 
undertaking  a  directly-related  initiative 
specifically  for  the  rotorcraft 
community.  It  has  the  .same  basic 
mission,  goals,  and  procedures  as  the 
agency-wide  initiative. 

The  Rotorcraft  Directorate  will 
implement  its  segment  of  the  FY-98 
submittal  by  identifying,  describing, 
evaluating,  and  cataloging  potential 
RE&D  requirements  (i.e..  proposals)  for 
potential  sponsorship  and  incorporation 
into  the  overall  FAA  FY-98  RE&D 
submittal.  This  will  result  in  a 
coordinated  FY-98  rotorcraft 
requifements  package  that  will  be 


assigned  to  the  appropriate  F/*  A  RE&D 
provider  organizations  when  approved 
and  when  funds  are  allocated  by  the 
budget  process. 

It  should  be  stressed  that  the 
proposals  that  are  evaluated  as  a  result 
of  this  notice,  if  accepted,  will  not  be 
funded  until  the  overall  FAA  FY  98 
RE&D  submittal  is  funded,  (i.e.,  at  least 
two  (2)  years  after  their  original 
submittal  on  10/15/95)  and  that 
reprogramming  of  limited  RE&D 
resources  before  then  is  highly  unlikely 
Al.so.  the  accepted  proposals  will  have 
to  compete  for  resources  with  other 
requirements  identified  for  RE&D  by 
other  FAA  activities.  Nonetheless,  the 
need  clearly  exists  to  identify  Rotorcraft 
Certification  RE&D  needs  to  compete  for 
the  agency's  RE&D  resources. 

As  a  matter  of  information,  there  are 
four  primary  FAA  RE&D  supplier 
organizations:  (1)  The  Technical  Center 
(ACD)  in  Atlantic  City,  New  Jersey:  (2) 
the  Research  and  Development  Service 
(ARD)  in  Washington.  D.C.;  (3)  the 
Office  of  Environment  and  Energy  (AEE) 
in  Washington.  D.C:  and  (4)  the  Office 
of  Aviation  Medicine's  Civil 
Aeromedical  Institute  (AAM/CAMI)  in 
Oklahoma  City.  Oklahoma.  These 
organizations  perform  the  RE&D  on 
programs  that  are  approved  and  funded 
through  the  proce.ss. 

Although  not  mandatory,  the  format 
of  Figure  1  for  RE&D  proposals  is 
preferred: 

Figure  1— FY-9B  Rotorcraft  Directorate 
RE&D  Program  Description  Form 

Originator 

(Insert  Name.  Address,  Phone  Number 
and  Fax  Number) 

Proposed  RE&D  Program  Descriptions  & 
Obiectives 

(Insert  Brief  Description  of  the  proposal 
program  and  its  major  goals  and 
objectives) 

Note:  A  morp  detailed  description  may  In- 
attached  in  addition  to  this  summary  but  in 
not  mandatory  at  this  time. 

How  Would  You  Accomplish  this 
Program? 

(Insert  Brief  Description  of  your 
recommended  method  of  act;omplishing 
the  proposed  RE&D  program) 

)ustificati»a/History 

(If  appropriate,  furnish  data  such  as  a 
coiKise  accident/incident  histor\'  and 
any  other  relevant  statistics  or 
information  that  would  show  that  the 
proposed  research  is  needed,  cost- 
effective,  and  applicable  to  developing  a 
.solution  to  the  proposed  RE&D  project 
This  history/justification  input  data  will 


be  used  to  aid  in  assessing  the  relative 
value  of  the  proposed  RD&D  project.) 

Anticipaled  Beoefits/Prouucts  and 
Beneficiaries 

(Insert  Brief  Description  of  anticipated 
benefits/products,  who  would  benefit, 
and  how) 

If  an  RE&D  proposal  has  been 
submitted  previously,  then  (unless  a 
major  change  or  update  has  been  made) 
it  is  on  file  and  need  not  be  resubmitted. 

Copies  of  this  notice  are  being  mailed 
to  all  known  interested  parties.  Any 
interested  party  who  desires  but  has  not 
received  a  copy  of  this  notice  by  May  8. 
1995.  should  reque.st  a  copy  from  Mary 
June  Bruner.  FAA  Rotorcraft  Standards 
Staff.  Fort  Worth.  TX  76137-01 11. 
telephone  (817)  222-5110. 

IssufKl  in  Fort  Worth.  Texas,  on  March  16. 
199S 

EricBries. 

Acting  S4anager.  Rotorcmft  DinKiomlf, 
Aircraft  Certification  Service 
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14CFRPart71 

[Airspaca  Oocfcet  No.  ftS-ASO-T] 

Proposed  Establishment  of  Class  0 
Airspace;  Jackson,  IN 

AGENCY.' Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Jnckson. 
TN  A  non-federal  control  tower  is  being 
commissioned  at  the  Jackson/McKellar- 
Sipes  Regional  Airport.  Class  D  airspace 
is  required  when  the  control  lower  is  in 
operation  to  accommodate  current 
Standard  Instrument  Approach 
Procedures  (SLAPs)  and  for  instrument 
flight  rules  (IFR)  operations  at  the 
airport.  This  action  would  also  modify 
the  Class  E  airspace  to  classify  liie 
airspat:e  as  part  time  when  the  tower  is 
closed. 

DATES:  Comments  must  be  received  on 
or  before  May  5. 1995 

AOORESSES:  Send  comments  on  tht; 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
9.5-ASO-7.  Manager.  System 
Management  Branch,  ASO-530,  P.O 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  550. 
1701  Columbia  Avenue.  College  Pari. 
Georgia  30337.  telephone  (404)  305- 
55B6 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Powderly.  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320:  telephone  (404) 
30.5-5570. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  .such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-AS0^7."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550,  1701  Columbia 
Avenue.  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
System  Management  Branch.  ASO-530, 
A'ir  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Cii-cular  No. 
11-2A  which  describes  the  application 
procedure. 


rhe  Proposal 


The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Jackson, 
TN.  A  non-federal  control  tower  is  being 
commissioned  at  the  Jackson/McKellar- 
Sipes  Regional  Airport.  Class  D  airspace 
is  required  when  the  control  tower  is  in 
operation  to  accommodate  current 
SIAPs  and  for  IFR  operations  at  the 
airport.  This  action  would  also  modify 
the  Class  E2  airspace  designation  to 
classify  the  airspace  as  part-time  when 
the  tower  is  closed.  Class  D  airspace 
designations  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraphs 
5000  and  6002  respectively  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  'significant 
rule  "  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februar>' 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(.i).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
19fi3  Comp  .  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 


ASO  TN  D  Jackson,  TN  (New) 

Jackson/McKellar-Sipes  Regional  Airport.  TN 

(lat.  35°35'59"  N.  long.  88''54'56-  W) 
McKellar  VOR/DME 
(lat.  35°36'13"  N.  long.  88°54'38"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2900  feet  MSL 
within  a  4.2-mile  radius  of  the  Jackson/ 
McKeliar-Sipes  Regional  Airport  and  within 
3.1  miles  each  side  of  the  McKellar  VOR/ 
DME  206°  radial,  extending  from  the  4.2-miic 
radius  to  7  miles  southwest  of  the  VOR/DME. 
This  Class  D  airspace  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airhien.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport. 


ASO  TN  E2  Jackson.  TN  (Revised) 

lackson/McKeliar-Sipes  Regional  Airport.  TN 
(lat.  35''35'59"  N,  long.  88''54'56'  W) 

McKellar  VOR/DME 

(lat.  35''36'13"  N.  long.  88''54'38-  W) 
Within  a  4.2-mi|e  radius  of  the  |atkson/ 
McKellar-Sipes  Regional  Airport  and  within 
3.1  miles  each  side  of  the  McKellar  VOR/ 
DME  206°  radial,  extending  from  the  4.2-milc 
radius  to  7  miles  southwest  of  the  VOR/DME 
This  Class  D  airspace  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effedive 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airj-xirt/ 
Facility  Directory. 


•  •  •  «  * 


Issued  in  College  Park.  Ceorgia.  on  Mart.h 
14.  1995. 

Michael  J.  Powderly. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc.  95-7621  Filed  3-27-95:  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ANE-07] 

Proposed  Amendment  of  Class  E 
Airspace;  Claremont,  NH 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 
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SUMMARY:  This  notice  proposes  to 
amend  the  Class  E5  airspace  at 
Claremont  Municipal  Airport, 
Claremont.  NH.  This  revision  is 
n(K;esjiary  to  provide  adequate 
controlled  airspace  for  the  new  GPS 
Runway  29,  Standard  Instrument 
Approach  Procedure  (SIAP).  The 
proposal  would  add  an  extension 
running  easterly  horn  the  basic  radius  of 
Class  E  airspace  that  extends  from  700 
feet  above  the  surface. 
DATES:  Comments  must  be  received  on 
or  before  April  27.  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration.  12 
New  England  Executive  Park. 
Burlington.  MA  01803-5299. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  New  England  Region. 
ANE-7,  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299; 
telephone  (617)  238-7049:  fax  (617) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch.  Air  Traffic 
Division.  ANE-530.  at  the  first  address 
shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona.  System 
Management  Branch.  ANE-536.  Federal 
Aviation  Administration.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617) 238-7536; 
fax  (617)  238-7596 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire,  event 
that  provides  the  factual  basis 
.supporting  the  view  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  "Comment 
to  Airspace  Docket  No.  95-ANE-07." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  conunenter.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  dat«  for 
coaunents.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  Air  Traffic 
Division.  12  New  Elngland  Executive 
Park.  BurUngton.  MA  02108-5299. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
increase  the  Class  E  airspace  in  the 
vicinity  of  Claremont  Municipal 
Airport.  Claremont,  NH.  The  proposal 
would  add  to  the  basic  radius  of  Class 
E  airspace  that  extends  upward  from 
700  feet  above  the  surface,  airspace 
within  2  miles  on  each  side  of  the  094° 
bearing  from  the  Claremont  Non- 
Directional  Beacon  (NDB)  extending 
from  the  5.5-mile  radius  to  15.3  miles 
east  of  the  Claremont  NDB.  This 
proposal  would  not  affect  that  airspace 
within  the  Springfield.  VT.  Concord, 
NH.  and  Lebanon,  NH.  Class  E  areas. 
This  proposal  is  necessary  to  provide 
adequate  controlled  airspace  for  the  new 
GPS  Runway  29,  Standard  Instrument 
Approach  Procedure  at  Claremont 
Municipal  Airport,  Claremont,  NH. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9B.  dated  July  18. 
1994.  and  effective  September  16. 1994. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necestary  to 
keep  these  regulations  operationally 


current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  oTSubfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10^54,  24  FR  9565,  3  CFR.  1959- 
1963.  Comp..  p.  389:  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorjjoralion  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994.  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
exteading  upward  from  700  fcpl  or  more 
above  the  surface  of  the  earth. 


ANE  NH  E5  Claremont.  NH  {Amended] 

Claremont  NDB 

(Ut.  43*22'10"  N.  long.  72''2216"  W) 
That  airspace  extending  up^^'ard  from  700 
feet  above  the  surface  within  a  5.5  mile 
radius  of  the  Claremont  NDB:  and  within  2 
miles  on  each  side  of  the  094°  bearing  from 
the  Claremont  NDB,  extending  from  S.S-mile 
radius  to  IS. 3  miles  east  of  the  Claremont 
NDB:  excluding  that  airspace  within  lh« 
Springfield.  VT.  Concord,  NH.  and  Lebanon. 
NH,  Class  E  areas. 


Issued  in  Burlington.  Ma.<isac-fausetts.  on 
March  17. 1995. 
Fraacis  ).  )*hiM. 

Manager.  Air  Traffic  Division.  iVetr  England 
Region. 
|FR  Doc.  9S-7620  Filed  3-27-95:  «  45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-10] 

Proposed  Alteration  of  Jet  Route  J-66 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
alter  Jet  Route  J-€6  from  the  Dallas-Fort 
Worth,  TX.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
NavigaUon  (VORTAC).  via  the  Bonham. 
TX.  VORTAC,  to  the  Little  Rock,  AR, 
VORTAC.  Altering  J-66  would  enhance 
the  flow  of  air  traffic,  simplify  routings 
in  the  northeast  vicinity  of  the  Dallas- 
Fort  Worth  metroplex  area,  and  reduce 
controller  and  pilot  workload. 
DATES:  Comments  must  be  received  on 
or  before  May  12,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ASW-500.  Docket  No. 
94-ASW-lO.  Federal  Aviation 
Administration,  4400  Blue  Mound 
Road,  Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  S\V.,  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  Comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASW-10.  ■  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  fight 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure.  -     ^ 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  J-66  from  the  Dallas-Fort  Worth, 
TX,  VORTAC,  to  the  Uttle  Rock.  AR. 
VORTAC.  This  proposed  rule  would 
alter  that  portion  of  J-66  within  the 
State  of  Texas  from  the  Dallas-Fort 
Worth  VORTAC.  via  the  Bonham 
VORTAC,  to  the  Little  Rock  VORTAC. 
Additionally,  the  Glove  intersection 
would  be  established  at  the  Texarkana 
279"T(286°M)  and  the  Bonham 
056°T(064°M)  radials  to  assist 
navigation  along  J-66.  Altering  J-66 
would  enhance  the  flow  of  air  traffic, 
simpUfy  routings  in  the  northeast 
vicinity  of  the  Dallas-Fort  Worth 
metroplex  area,  and  reduce  controller 
and  pilot  workload.  Jet  routes  are 
published  in  paragraph  2004  of  FAA 
Order  7400.9B  dated  July  18. 1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.The  jet  route  hsted  in  this 
document  would  be  published* 
subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policie< 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  2004    Jet  Routes 

***** 

J-66     I  Revised) 

From  Nexvman.  TX:  Abilene.  TX:  Dailas-Forl 
Worth,  TX;  Bonham,  TX:  Liule  Ro<  k.  AR: 
Memphis.  T.N;  to  Rome.  GA. 

***** 

Issued  in  Washington,  DC.  on  Marth  16. 
1995. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  95-7619  Filed  3-27-95:  8:45  aiiil 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee 

AGEHcv:  Octupational  Safety  and  Health 
.^d^linist^ation  (OSHA).  Labor. 
ACTION:  Notice  of  committee  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA).  notice  is  hereby  given  of  a 
meeting  of  the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SFNRAC).  Notice  is  also  given  of  the 
location  of  the  meeting.  This  meeting 
will  be  open  to  the  public.  Information 
on  room  numbers  will  be  available  in 
the  lobby  of  the  designated  building.  A 
schedule  of  additional  meetings  will  be 
provided  in  a  future  notice. 
DATES:  The  meeting  is  scheduled  for 
April  17-19.  1995.  The  meeting  will 
begin  at  1:00  p.m.  on  April  17th. 
ADDRESSES:  Hyatt  Hotel  at  Dulles 
Airport — 2300  Dulles  Corner  Boulevard. 
Hemdon.  VA  22071.  telephone  (703) 
713-1234. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Cyr.  Acting  Director.  Office  of 
information  and  Consumer  Affairs. 
OSHA.  U.S.  Department  of  Labor.  Room 
N-3647,  200  Constitution  Avenue, 
N.W..  Washington.  D.C.  20210: 
telephone  (202)  219-8151. 

SUPPLEMENTARY  INFORMATION:  On  May 
11.  1994.  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)(59  PR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA).  the  Negotiated 
Ridemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking  on 
Steel  Erection.  Appointees  to  the 
Committee  include  representatives  from 
labor,  industry.  pubUc  interests  and 
government  agencies.  -' 

.SENRAC  began  negotiations  in  mid 
Jime.  1994.  and  has  met  six  times  since. 
Initial  meetings  dealt  with  procedural 
matters,  including  schedules,  agendas 
and  the  establishment  of  workgroups. 
The  Committee  established  workgroups 
to  address  issues  on  Fall  Protection, 
Allo<:ation  of  Responsibility. 
Construction  SpeciHcations  and  Scope. 
During  subsequent  meetings, 
foundations  for  negotiations  have  been 
establishe<l  and  preliminary'  resolutions 


of  issues  are  now  occurring  at  the 
meetings. 

All  interested  parties  are  invited  to 
attend  the  Committee  meetings  at  the 
time  and  place  indicated  above.  No 
advanced  registration  is  required. 
Seating  will  be  available  to  the  public 
on  a  first-come,  first-served  basis. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  the  Facilitator  to 
obtain  appropriate  accommodations. 

During  the  meeting,  members  of  the 
general  public  may  informally  request 
permission  to  address  the  Committee. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  N-2625.  200 
Constitution  Ave..  N.W..  Washington. 
DC.  20210;  telephone  (202)  219-7894. 
Copies  of  these  materials  may  be 
obtained  by  sending  a  written  request  to 
the  Facilitator. 

The  Facilitator,  Philip  J.  Harter.  can 
be  reached  at  Suite  404,  2301  M  Street, 
NW,  Washington.  D.C.  20037;  telephone 
(202)  887-1033.  FAX  (202)  887-1036. 

Authority:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health.  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  N.W.,  Washington. 
D.C  20210.  pursuant  to  section  3  of  the 
Negotiated  Rulemaking  Act  of  1990.  104  Stat. 
4969,  Title  5  U.S.C.  561  el  seq.:  and  Section 
7(h)  of  the  Occupational  Safety  and  Health 
Act  of  1970.  84  Stat.  1597,  Title  29  U.S.C. 
656. 

Signed  at  Washington.  DC.  this  22nd  day 
of  March  1995. 
loseph  A.  Dear. 
Assistant  Secretary  of  Labor. 
jFR  Doc.  95-7527  Filed  3-27-95;  8:45  an)] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Chapter  il 

Review  of  Existing  Regulations 

AGENCY:  Minerals  Management  Ser\'ice. 

Interior. 

ACTION:  Review  of  regulations;  request 

for  comment. 

SUMMARY:  In  a  March  1.  1994.  document 
(59  FR  9718).  the  Minerals  Management 
Service  (MMS)  announced  its  intent  to 
establish  periodic  reviews  of  its 
significant  regulations  and  asked  the 
public  to  participate  in  the  reviews.  The 
purpose  of  the  reviews  is  to  identify'  and 
eliminate  regulations  that  are  obsolete, 
ineffective,  or  burdensome.  In  addition, 
the  reviews  are  meant  to  identify 
essi;ntial  regulations  that  should  be 


revised  either  because  they  are  unclear, 
inefficient,  or  interfere  with  normal 
market  conditions.  Comments  were 
received  from  the  March  1  docimient 
(the  Notice)  and  acknowledged  by  MMS 
in  a  July  15. 1994.  document  (59  FR 
36108). 

The  purpose  of  this  document  is  to: 
Provide  a  status  update  of  the  MMS 
action  taken  on  the  regulations 
identified  in  the  March  1  review;  and 
provide  the  public  a  second  opportunity 
to  identify  MMS  regulations  that  should 
be  eliminated  or  revised.  A  list  of 
regulations  identified  for  elimination 
will  be  sent  to  the  President  by  June  1, 
1995. 

DATES:  Written  comments  must  be 
received  by  April  27,  1995. 
ADDRESSES:  Mail  written  comments  to 
Department  of  the  Interior;  Minerals 
Management  Service;  Mail  Stop  4013; 
1849  C  Street  NW.;  Washington,  DC 
20240;  Attention:  Bettine  Montgomery. 
MMS  Regulatory  Coordinator.  Policy 
and  Management  Improvement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bettine  Montgomer\'.  Policy  and 
Management  Improvement,  telephone 
(202) ?08-3976:  Fax (202) 208-4891. 
SUPPlj^MENTARY  INFORMATION:  MMS 
t)egan  a  review  of  its  regulations  in  early 
1994  pursuant  to  the  directives 
contained  in  the  President's  Executive 
Order  12866.  The  Executive  Order  calls 
for  periodic  regulatory  reviews  to  ensure 
that  all  significant  regulations  are 
efficient  and  effective,  impose  the  least 
possible  burden  upon  the  public,  and 
are  tailored  no  broader  than  necessary  to 
meet  the  agency's  objectives  and 
presidential  priorities. 

MMS  invited  the  public  to  participate 
in  the  regulatory  review.  The  invitation 
was  sent  out  via  different  media,  namely 
a  notice  dated  March  1.  1994  (59  FR 
9718),  MMS  and  independent 
publications,  and  public  speeches  by 
MMS  officials  during  that  time. 

MMS  received  approximately  40 
public  comments  which  were  almost 
equally  divided  between  its  Royahy 
Management  and  Offshore  Minerals 
Management  Programs.  MMS 
acknowledged  the  comments  in  a  July 
15.  1994.  notice  (59  FR  36108)  and  set 
forth  its  planned  actions  to  address  the 
comments,  along  with  an  estimated 
timetable  for  the  actions. 

This  notice  updates  the  MMS  planned 
actions  and  related  timetables.  This 
notice  also  requests  additional 
comments  form  the  public  identifying 
regulations  that  should  be  cither 
eliminated  or  revised. 

In  recent  years.  MMS  has  made  an 
effort  to  work  more  closely  with  its 
regulated  customers  and  will  increase 
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this  effort  in  the  future.  During  the  past 
year.  MMS  has  worked  with 
representatives  from  organizations 
affected  by  its  regulations  and  brought 
them  into  the  early  development  of  two 
major  rulemakings.  The  representatives 
formed  committees  or  work  groups 
under  the  negotiated  rulemaking 
process.  They  either  have  been  or  will 
be  working  together  to  form  a  consensus 
on  some  very  difficult  and  sometimes 
contentious  issues.  The  representatives 
function  as  the  spokesperson  on  behalf 
of  either  industry.  States.  Tribes,  or 
local  governments. 

MMS  is  committed  to  working  more 
closely  with  its  regulated  customers  in 
the  future;  moving  from  a  process  of 
regulation  to  one  of  partnership,  with 
common  objectives.  In  a  speech  on 
February  21,  1995.  the  President  asked 
all  Federal  agencies  to  pursue  a  similar 
course.  He  asked  them  to  change  their 
regulatory  culture  by  consulting  more 
frequently  with  the  people  afi'ected  by 
their  (the  agency)  regulations,  in 
particular  by  convening  groups 
consisting  of  front-line  regulators  and 
the  regulated  public,  in  order  to  find 
ways  to  achieve  the  public  interest 
while  avoiding  costly  litigation.  The 
President  also  asked  all  agencies  to 
identify  (by  June  1.  1995)  regulations 
that  can  be  eliminated  and  to  change  the 
way  they  measure  performance 
(focusing  on  achieving  regulatory 
objectives  rather  than  on  increasing 
compliance  orders).  MMS  is  interested 
in  comments  from  the  public  on  how  we 
can  best  respond  to  the  President's 
guidance. 

MMS  regulations  are  found  at  Title  30 
In  the  Code  of  Federal  Regulations.  Parts 
201  through  243  contain  regulations 
applicable  to  MMS'  Royalty 
Management  Program;  Parts  250  through 
282  are  applicable  to  MMS'  Offshore 
Minerals  Management;  and  Part  290  is 
applicable  to  .^dministrative  Appeals. 

Status  Report 

The  following  is  a  discussion  showing 
the  progress  MMS  has  made  in 
reviewing  its  regulations  in  response  to 
the  comments  received  to  the  Notice. 

A.  Offshore  Minerals  Management 
(OMM)  Program 

In  response  to  the  pubfic  comments 
on  the  Notice.  OMM  is  currently 
reviewing  the  following  eight  sections  of 
OMM  regulations. 

1.  Regulations  Applicable  to  Production 
in  Deepwater  (30  CFR  Part  250.  Subpart 
H,  Production) 

Comments  Received — (a)  "Revise 
current  regulations  to  provide  for 
approval  of  extended  flaring  periods 


under  certain  situations  (e.g..  deepwater 
prospects,  well  tests,  etc.)  and  clarify 
criteria  for  flaring  or  venting  small 
amounts  of  gas". 

(b)  "Revise  requirements  associated 
with  subsea  installations  *  *  *,etc. 

Action  Planned— An  MMS  workgroup 
is  finaUzing  a  report  that  recommends 
revising  various  policies  and  regulations 
associated  with  deepwater 
development.  The  workgroup  will 
submit  the  final  report  to  MMS 
management  in  March  1995.  The  report 
will  include  the  following 
recommendations: 

For  (a)  above,  current  regulations 
provide  sufficient  flexibility  to  meet 
industry  needs  while  all  parties  gain 
greater  experience  with  deepwater 
operations.  MMS  will  continue 
approving  requests  for  extended  gas 
flaring  and  well  testing  on  a  case-by- 
case  basis.  Regions  will  establish 
regional  guidelines  for  approval  of 
extended  testing  and  flaring. 

For  (b)  above,  revise  the  leakage  rates 
and  extend  the  testing  frequency  and 
closure  time  requirements  for 
underwater  safety  valves  and  subsurface 
safety  valves  for  subsea  wells.  MMS  will 
consider  an  alternate  arrangement  of 
underwater  safety  valves  for  subsea 
wells  on  a  case-by-case  basis.  MMS  will 
not  revise  the  leakage  rate  requirements 
for  surface  safety  valves  at  this  time. 
This  recommendation  also  addresses 
emergency  shutdown  system 
requirements  for  subsea  wells. 

T/mefa6/e— Based  on  the 
recommendations  of  the  workgroup, 
MMS  will  formulate  a  policy  on 
deepwater  activities.  MMS  will 
continue  to  work  with  operators  under 
existing  regulations  when  appropriate. 

2.  Regulations  Applicable  to  Blowout 
Preventer  (BOP)  Testing  and 
Maintenance  Requirements  (30  CFR 
250.56  and  57) 

Comments  Received — "Revise  BOP 
testing  regulations  to  allow  for  less 
frequent  and  shorter  tests.  Allow  14  day 

BOP  test  interval  vs.  current  7  day 

*   *   *  •♦ 

Action  Planned — MMS  recently 
completed  a  study  to  assess  the 
performance  of  BOP  systems  during 
testing.  The  results  of  this  study  did  not 
support  industry  claims  about  the  high 
reliability  of  BOP  equipment  or  provide 
justification  for  less  frequent  testing. 

Timetable — MMS  will  continue  its 
review  of  BOP  testing  and  maintenance 
requirements,  with  a  focus  on  stricter 
maintenance  requirements.  With 
improved  performance,  MMS  would 
consider  if  further  flexibility  on  BOP 
testing  frequency  can  be  provided  to 


industry.  At  this  time,  MMS  does  not 
plan  on  revising  its  regulations. 

3.  Regulations  Governing  Safety  and 
Pollution  Prevention  Equipment  (30 
CFR  250.126) 

Comments  Received — "Reduce 
associated  administrative  burden  on 
lessees  and  operators  by  eliminating 
unnecessary  record  keeping 
requirements  (i.e.,  inventory  lists, 
paperwork  notifications,  etc.)." 

Action  Planned— MMS  considered 
the  use  of  a  negotiated  rulemaking  as 
part  of  this  review. 

ri/neta67e— MMS  has  initiated  the 
"convening  ■  stage  of  the  negotiated 
rulemaking.  This  stage  is  nearing 
completion  and  the  "convener's" 
recommendation  on  whether  to  proceed 
with  the  negotiated  rulemaking  will  be 
made  by  April  1995.  If  the  "convener" 
recommends  against  a  negotiated 
rulemaking.  MMS  will  use  other  means 
to  address  this  issue. 

4.  Regulations  Governing  Conservation 
of  Resources  and  Diligence  (30  CFR  2.50. 
Subpart  A.  General  and  Subpart  K.  Oil 
and  Gas  Production  Rates) 

Comments  Received — (a)  'Revise 
Suspension  of  Production  approval/ 
lease  holding  criteria  '   *   *",  (b) 
"Revise  Determination  of  Well 
Producibility  to  make  wireline  testing 
and/or  mud  logging  analysis  optional 
*   *    *".  (c)  "revise  current  regulations 
to  provide  for  approval  of  extended 
flaring  periods  *   *   *".  (d)  "Relax 
restrictions  on  commingling  reservoirs 
in  a  common  wellbore  *   *   •".  (e) 
"Allow  flexibility  in  the  methods  of 
testing  subsea  wells.  *   *   *".  etc. 

Action  Planned — (a),  fb).  and.  (d) 
above  have  been  reviewed  by  MMS. 
MMS  is  considering  options  to  revise 
the  regulations.  For  (c)  above.  MMS  will 
review  current  regulations  when  air 
quality  studies  currently  underwav  are 
completed.  For  (e)  above.  MMS  will  not 
change  the  regulations.  Current 
regulations  allow  operators  to  request 
that  different  testing  methods  be 
allowed  when  conventional  testing  is 
impractical. 

Timetable— For  (a),  (b).  and,  (d) 
above,  the  course  of  action  should  be 
determined  by  the  summer  of  1995 
Rulemaking  will  be  initiated  if 
appropriate. 

5.  Regulations  Regarding  Construction 
and  Removal  of  Platforms  and 
Structures  (30  CFR  250.  Subpart  I. 
Platforms  and  Stnjctures) 

Comments  Received — (a)  "Modify 
platform  design  wave  return  period 
calculation  by  placing  a  cap  of  100  vears 
on  the  field  life  calculation  *   "   •".  (b) 
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'-.Adopt  API  R1'2A  (20fh  edition)  Section 
14,  Surveys,  in  its  entirety  *    *    *".  (r.) 
"KeviM-  site  clearance  requirements 

*  *   *".  (d)  "Revise  requirements  for 
pldcin^  protective  domes  over  well 
stubs  *    •   *■*.  etc. 

Action  Planned — For  (a)  above,  MMS 
Iws  reviewed  this  request.  MMS  is 
reviewing  options  to  revise  its 
regulations.  Tor  (b)  above,  MMS  will  not 
modify  the  regulations.  C;urrent  rules 
iillow  operators  to  petition  for  longer 
inspLH:tion  intervals.  For  (c)  and  (d) 
above.  MMS  published  a  notice  on 
February  1.  1995  (60  FR  6281).  asking 
for  comments  on  these  issues.  Ba.sed  on 
the  responses.  MMS  will  formulate  a 
policy. 

Timetable — For  (a)  above,  the  course 
of  action  should  be  determined  by  the 
summer  of  1995.  Appropriate  action 
will  follow.  For  (c)  and  (d)  above, 
comments  were  due  on  March  ,1,  1995. 
MMS  will  consider  regulatory  options 
following  analysis  of  the  comments.  A 
course  of  action  should  be  established 
by  the  fall  of  1995. 

6.  Regulations  Applicable  to  Directional 
Surveys  (30  CFR  250.51) 

Comments  Received — "Revise 
directional  survey  requirements  to  allow 
a  composite  measurement-while-drilling 

dimctional  survey  to  be  acceptable 

•  •   *  •• 

Action  Planned — MMS  has  completed 
a  review  of  this  issue  and  is  planning  to 
update  the  regulations  to  keep  up  with 
current  technology. 

Timetable — Proposed  changes  to  the 
regulations  are  being  circulated 
internally.  Proposed  rule  should  Ik; 
prepared  by  summer  of  1995. 

7.  Regulations  Applicable  to  Daily 
I'dilution  Inspection  Requirements  (30 
CFR  250.41) 

Cnminents  Received — "Reviser  current 
requirements  for  daily  pollution 
inspe<:tion  of  unmanned  production 
facilities  *   *   *." 

Action  Planned — MMS  is  currently 
studying  this  issue  to  see  if  changes  to 
the  regulations  are  warranted. 

Timetable — By  summer  of  1995,  MMS 
will  make  a  decision  on  whether 
changes  to  the  regulations  are  needed. 

8  Regulations  Applicable  to  Production 
Safety  System  Training  (30  CFR 
250.214) 

Comments  Received — "Revise 
training  regulations  to  reduce  the 
associated  burden  on  operators  by 
modifying  requirements  (e.g.,  frequency, 
refnrsher  requirements,  structure,  etc.) 
and  allow  expanded  training  delivery 
modes." 


Action  Planned — MMS  has  i.ssucd  an 
Advance  Notice  of  Proposed 
Rulemaking  and  received  comments.  A 
Notue  of  Proposed  Rulemaking  (NPR) 
which  would  provide  greater  fle.xibility 
to  Industry  is  being  prepared  at  this 
time. 

Timetable— The  NPR  should  \>o. 
published  by  late  1995. 

B.  Royalty  Management  Program  IRMP) 

RMP  is  reviewing  regulations  in  the 
following  six  areas. 

1.  Regulations  Applicable  to  Valuation 
of  Gas  Produced  From  Unitized/ 
Communitized  Properties  (Takes  vs. 
Entitlements).  Also.  Regulations 
Applicable  to  Non-Arm 's-Length  Sales 
(30  CFR  202).  and  Payment/Reporting 
Systems 

To  resolve  the  complex  issues  dealing 
with  the  valuation  of  gas  for  royalty 
purposes.  MMS  is  using  the  negotiated 
rulemaking  process.  This  process 
enables  MMS  to  arrive  at  a  consensus 
with  industry,  the  States,  and  Indian 
tribes.  All  Committee  meetings  are 
announced  in  the  Federal  Register. 

Corn/nenfs  fleceiverf— " Rogu lations 
concerning  Takes  vs.  Entitlements  are 
confusing  and  make  compliance 
difficult  •   •   •  valuing  gas  under  a  non- 
arm  "s-length  transaction  is  burdensome 
•   ♦   •  •• 

Action  Planned  on  Federal  Leases — 
Formed  the  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee  with 
representation  from  MMS,  industry,  and 
the  States.  The  Committee  addressed 
valuation  of  gas  produced  from 
agreements  (Takes  vs.  Entitlements),  the 
benchmark  valuation  system  for  valuing 
gas  .sold  under  non-arm's-length 
contracts,  and  reporting  simplicity  and 
administrative  cost  savings.  MMS  is 
now  preparing  a  proposed  rule  based  on 
the  consensus  arrived  at  by  the 
Conunittee  in  early  Febmary. 

Timetable — MMS  plans  to  publish  a 
proposed  rule  by  mid-1995. 

Action  Planned  on  Indian  Leases — 
MMS  has  obtained  approval  for  a 
negotiated  rulemaking  for  revising 
Indian  gas  valuation  regulations.  An 
informal  MMS  group  had  been  studying 
the  issues,  but  MMS  has  now 
superseded  this  group  with  the  Indian 
Gas  Valuation  Negotiated  Rulemaking 
Committee.  This  Committee  consists  of 
representatives  from  MMS.  various 
Indian  tribes,  the  Council  of  Energy 
Resources  Tribes,  the  Bureau  of  Indian 
Affairs,  and  industry.  The  Committee 
will  discuss  major  portion  analysis,  dual 
accounting,  and  percentage  of  proceeds 
contracts. 


Timetable — The  first  meeting  of  the 
Committee  was  held  on  February  22  and 
23,  1995. 

2.  Regulations  Clarifying  the 
Responsibilities  of  Payors  and  Lessees 
(30  CFR  218  and  211) 

Comments  Received — "Existing 
regulations  are  unclear  as  to  the 
obligations  and  liabilities  of  payors  and 
lessees." 

Action  Planned — A  workgroup  was 
assembled  to  review  the  options 
associated  with  this  issue.  The 
workgroup  reached  agreement  and 
developed  a  proposed  rule.  The  rule 
will  establish  liability  for  royalty  due  on 
Federal  and  Indian  leases,  and  will 
clarify  the  responsibility  to  pay  and 
report  royalty  and  other  payments. 

Timetable — MMS  plans  to  publish  the 
proposed  rule  by  mid-1995. 

3.  Refunds  Due  to  Industry  Which  Are 
Controlled  by  Section  10  of  the  Outer 
Continental  Shelf  Lands  Act 

Comments  Received — Industry  has 
difficulty  complying  with  the  2-year 
limitation  on  refunds.  There  is  an 
inequity  between  the  2-year  refund 
requirement  and  the  no-year  limitation 
for  MMS  to  collect  royalty 
underpayments. 

Action  Taken— On  July  28.  1994, 
MMS  published  a  final  rule  titled 
"Offsets,  Recoupments  and  Refunds  of 
Excess  Payments  of  Royalties,  Rentals, 
Bonuses,  or  Other  Amounts  Under 
Federal  Offshore  Minerals  Leases"  (59 
FR  38359).  This  rule  established 
procedures  for  obtaining  refunds  and 
credits  of  excess  payments  and  clarifies 
what  payments  are  not  subject  to 
Section  lO's  requirements.  The  rule  also 
provides  for  a  de  minimus  exception  to 
the  MMS  approval  process. 

4  Penalties  and  Assessments 

Comments  Received — Recent 
regulations  and  pending  legislation  tend 
toward  ever  increasing  penalties  and 
assessments.  Sufficient  incentives 
already  exist  to  ensure  correct  and 
timely  paymeitts.  Many  reporting  errors 
by  payors  are  due  to  unavoidable 
circumstances.  Severe  penalties  are 
unjustified. 

Action  Taken — MMS  has  used 
penalties  and  assessments  not  so  much 
to  punish  but  to  ensure  compliance  with 
the  Federal  Oil  and  Gas  Royahy 
Management  Act  (FOGRMA).  FOGRMA 
requires  MMS  to  distribute  money  to 
shareholders  in  the  same  month  it  is 
collected  from  payors  on  Federal  and 
Indian  leases.  Without  an  effective 
strategy  to  encourage  timely  and 
accurate  reporting,  the  collection  and 
distribution  system  could  quickly  fall 


out  of  compliance  with  the  demands  of 
the  legislation.  MMS,  however,  is 
looking  at  situations  where  it  can  ease 
some  of  the  reporting  requirements  and 
minimize  assessments.  For  example, 
MMS  has  taken  action  to  adjust  its 
billing  thresholds  to  minimize 
"nuisance"  bills  for  trivial  assessments. 

In  a  related  area,  MMS  is  addressing 
the  financial  impacts  incurred  by  payors 
that  fail  to  timely  file  certain  forms. 
MMS  formed  a  study  group  to  evaluate 
the  existing  regulatory  requirements  for 
oil  and  gas  allowances  including  the 
assessments  and  sanctions  for  untimely 
filed  forms.  The  Study  Group  was 
comprised  of  representatives  from 
MMS,  industry,  and  the  State  and  Tribal 
Royalty  Audit  Committee.  It  addressed 
the  need  for  and  equity  of  allowance 
payback  and  late  payment  interest 
charges  for  untimely  filed  forms.  The 
Study  Group  found  that  the  penalties 
were  not  consistent  with  the  crime  and 
proposed  alternatives  to  the  payback 
penalty.  MMS  has  prepared  two 
proposed  rules  to  implement  the  Study 
Group's  recommendations — one  dealing 
with  oil  and  gas,  and  one  dealing  with 
coal. 

Timetable — MMS  plans  to  publish  the 
proposed  rules  by  mid-1995. 

5.  The  Appeals  Process 

Comments  Received — Current  appeals 
process  is  too  long. 

Action  Taken — MMS  has  undertaken 
a  streamlining  review  of  its 
administrative  appeals  process.  M.MS 
has  transferred  decisionmaking  on 
routine  appeals  from  the  Appeals 
Division  to  the  Royalty  Management 
Program.  This  has  reduced  the  Appeals 
Division's  workload  by  20  percent  and 
freed  up  staff  to  work  on  more  complex 
appeals  cases. 

MMS  also  initiated  three  pilot 
programs  in  its  streamlining  efforts.  One 
pilot  program  aims  to  decrease  the  time 
and  expense  incurred  by  MMS  in  its 
preparation  of  an  appellant's 
administrative  record.  A  second  pilot 
program  involves  reformatting  the 
decisionmaking  process  to  speed  the 
issuance  of  shorter,  more  timely 
decisions.  The  third  pilot  program  will 
test  the  use  of  alternative  dispute 
resolution  mechanisms  to  resolve  many 
of  the  administrative  appeals. 

Timetable — The  first  two  pilots  were 
put  in  place  the  latter  half  of  1994,  and 
the  third  pilot  began  the  end  of  February' 
1995. 

6.  Other 

Comments  Received — MMS  received 
unfavorable  comments  on  proposed 
rules  concerning  administrative  offset 
and  credit  adjustments.  Comments  were 


also  received  about  closing  audit 
periods  and  receiving  orders  to  perform 
self-audits.  Finally,  there  were 
comments  received  about  the  estimated 
royalty  payinent  system  and  that 
guidance  given  to  payors  over  the  phone 
was  overruled  by  RMP  auditors. 

Action  Taken — The  administrative 
offset  and  credit  adjustment  rules  have 
been  consolidated  as  a  final  rule.  MMS 
recognizes  that  many  companies  oppose 
these  rules  but  considers  the  rules  to  be 
important  enough  that  they  should 
proceed  to  the  final  rulemaking  stage. 

Some  of  the  issues  regarding  closing 
audit  periods  and  orders  to  perform 
recalculations  of  royalties  are  being 
addressed  in  a  manual  MMS  is 
preparing  on  audit  procedures.  With 
respect  to  the  other  comments  received. 
MMS  will  address  them  in  order  ways, 
such  as  ongoing  customer  service 
initiatives. 

Timetable — Publication  of  the 
administrative  offset-credit  adjustment 
final  rule  is  scheduled  for  mid-1995. 
The  audit  manual  will  be  available  later 
this  year. 

Dated:  March  22,  1995. 

Cynthia  Quarterman, 

Acting  Director.  Minerals  Management 
Service. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-144-2-6918a;  FRL-6179-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District  and  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  ft-om  fixed 
and  floating  roof  tanks  at  bulk  plants 
and  terminals;  and  fugitives  at  light 
crude  oil  production,  gas  production, 
and  natural  gas  processing  facilities. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 


EPA's  final  action  on  this  NPRM  will 
incorporate  these  rules  into  the  federallv 
approved  SIP.  In  addition,  final  action 
on  these  rules  will  ser\'e  as  a  final 
determination  that  deficiencies  in  each 
rule  identified  by  EPA  in  a  limited 
approval/limited  disapproval  action  on 
August  30.  1993  have  been  corrected 
and  that  any  sanctions  or  Federal 
Implementation  Plan  (FIP)  obligations 
are  permanently  stopped.  An  Interim 
Final  Determination  published  in 
today's  Federal  Register  will  defer  the 
imposition  of  sanctions  until  EPA  takes 
final  rulemaking  action.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondan.  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  April  27,  1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  .Section 
IA-5-31.  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  niles  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board. 

Stationan,-  Source  Division.  Rule 

Evaluation  Section,  2020  "L  "  Street. 

Sacramento,  CA  95814. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive.  San 

Diego.  CA  92123. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District  1999 

Tuolumne  Street,  Fresno,  CA  93721. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  [A-5-3],  Air 
and  'Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  (415)  744- 
1200. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include;  San 
Diego  County  .^ir  Pollution  Control 
District  (SDCAPCD)  Rule  61.1. 
Receiving  and  Storing  Volatile  Organic 
Compounds  at  Bulk  Plants  and  Bulk 
Terminals;  and  San  Joaquin  Valley 
L'nified  Air  Pollution  Control  District 
(SJVUAPCD)  Rule  4403,  Components 
Sening  Light  Crude  Oil  or  Gases  at 
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Light  Crude  Oil  and  Gas  Production 
Facilities  and  Components  at  Natural 
Gas  Processing  Facilities.  These  rules 
wen',  submitted  by  the  California  Air 
Keiiources  Board  to  EPA  on  January  24. 
1995  and  February  24.  1995 
respectively. 

Back;;round 

On  March  3, 1978.  EPA  promulgated 
a  list  of  ozone  nonattainnient  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act],  that  included  the 
San  Diego  County  Area  and  San  Joaquin 
Valley  Area  which  includes  the 
following  eight  air  pollution  control 
districts  (APCDs):  Fresno  County  APCD. 
Ktrm  County  APCD.'  Kings  County 
APCD,  Madera  County  APCD,  Merced 
County  APCD.  San  Joaquin  County 
APCD.  Stanislaus  County  APCD.  and 
Tulare  County  APCD7  43  FR  8964;  40 
CF'R  81.305.  Because  these  areas  were 
unable  to  meet  the  statutory  attainment 
date  of  December  31 ,  1982.  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31.  1987.' 
40  CFK  52.222.  On  May  26.  1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPAs  SIP-Call).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549,  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  apphes  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 


'  Al  that  time.  Kern  County  included  (lurtions  of 
iwo  air  basins:  the  San  (oaquin  Valley  Air  Basin  and 
the  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Satin  portion  of  Kern  County  was 
designated  as  nonattainrnenl.  and  th«  Southeaal 
Desert  Air  Basin  portion  of  Kern  County  was 
dasi^ialed  as  unclissiried  See  AO  CFR  BI.30S 
(IWI). 

•^On  March  20,  1991.  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District  (SJVl)APCD) 
was  formed.  The  SJVIIAPCD  has  authority  over  the 
San  Joaquin  Valley  Air  Basin  which  includes  all  the 
above  eight  counties  except  the  Southeast  Desert 
Air  Basin  portion  of  Kern  County. 

'This  extension  was  not  requested  for  the 
toUowiog  counties:  Kern.  Kings.  Madera.  Merced 
and  Tulare.  Thus,  the  attainment  date  for  these 
counties  reauined  December  31.  1982. 


classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Both  the  San  Diego  County  Area 
and  the  San  foaquin  Valley  Area  are 
classified  as  serious:  >  therefore,  these 
areas  were  subject  to  the  RACI  fix-up 
requirement  and  the  May  15.  1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  January  24. 
1995  and  February  24.  1994.  including 
the  rules  being  acted  on  in  this 
document.  This  document  addresses 
EPA's  proposed  action  for  SDCAPCD 
Rule  61.1,  Receiving  and  Storing 
Volatile  Organic  Compounds  at  Bulk 
Plants  and  Bulk  Terminals:  and 
SJVUAPCD  Rule  4403,  Components 
Serving  Light  Crude  Oil  or  Gases  at 
Light  Crude  Oil  and  Gas  Production 
Facilities  and  Components  at  Natural 
Gas  Processing  Facihties.  SDCAPCD 
adopted  Rule  61.1  on  )anuary  10,  1995 
and  SJVUAPCD  adopted  Rule  4403  on 
February  16,  1995.  These  submitted 
rules  were  found  to  be  complete  on 
February  24,  1995  and  March  10. 1995 
pursuant  to  EPAs  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V*  and  are  being  proposed 
for  approval  into  the  SIP. 

SDCAPCD  Rule  61.1  controls  VOC 
emissions  ft^jm  fixed  and  floating  roof 
tanks  at  bulk  plants  and  terminals. 
SJVUAPCD  Rule  4403  controls  VOC 
fugitive  emissions  from  oil  and  gas 
production  and  processing  facilities 
VOCs  contribute  to  the  production  of 
ground-level  ozone  and  smog  The  rules 
were  adopted  as  part  of  each  district's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NA.\QS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 


♦Among  otner  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  cartx)n  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1087): 
"Issues  KeUling  to  VOC  Regulation  Cutpoiots. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  198"  Federal  RegMer 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  RagMar  on  May  25.  IflSSI 
and  the  existing  control  technique  guideline* 
(CTCs) 

'  The  San  Diego  County  and  the  San  Joaquin 
Valley  .\m«s  were  redesignated  nonattainment  and 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(al  upon  the  date  of  enactment  of  the 
CAA.  See  55  FR  S«694  (November  6.  1991). 

''EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k){lKA)  of  the  CAA.  revised  the  criteria 
on  Augitst  28,  1*91  (S«  FR  42216). 


requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  1 10  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
4.  Among  those  provisions  is  the 
requirement  that  a  VOC;  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
these  rules  are  entitled.  "Control  of 
Volatile  Organic  Emissions  from 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks."  EPA  450/2-78- 
047;  "Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  Fixed  Roof  Tanks,  "  EPA  450/ 
2-77-036;  and  "Control  of  Volatile 
Organic  Compound  Equipment  Leaks 
from  Natural  Gas/Gasoline  Processing 
Plants,"  EPA-450/3-83-007  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
4.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

SDCAPCD  Rule  61.1.  Receiving  and 
Storing-Volatile  Organic  Compounds  at 
Bulk  Plants  and  Bulk  Terminals 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  The  exemption  section  was  revised 
to  delete  the  reference  to  rule  1 1. 

•  A  recordkeeping  requirement  was 
added  to  demonstrate  exemption 
eligibility 

•  Test  methods  were  added  for 
determination  of  true  vapor  pressure 
and  control  efficiency  of  vapor  control 
systems.  (A  detailed  summary-  of  rule 
changes  is  provided  in  the  Technical 


Support  Document  (TSD)  dated  March 
7,  1995). 

•  SJVUAPCD  Rule  4403,  Components 
Ser\'ing  Light  Crude  Oil  or  Gases  and 
Light  Crude  Oil  and  Gas  Production 
Facilities  and  Components  at  Natural 
Gas  Processing  Facilities  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Definitions  have  been  added  for 
rule  clarification. 

e  The  exemption  section  was 
amended  to  exclude  components  from 
being  exempt  from  leak  minimization  or 
recordkeeping  requirements. 

•  Violation  language  was  added  so 
that  any  leaks  in  excess  of  the  leak 
thresholds  will  constitute  a  violation  of 
the  rule. 

•  The  variance  provision  has  been 
removed. 

•  Repair  procedures  for  essential 
components  have  been  added. 

e  Various  recordkeeping 
requirements  were  added. 

•  The  test  method  section  was 
amended  to  reference  methods  for 
determining  true  vapor  pressure.  (A 
detailed  summary  of  rule  changes  is 
provided  in  the  TSD  dated  March  7. 
1995). 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore. 
SDCAPCD  Rule  61.1.  Receiving  and 
Storing  Volatile  Organic  Compounds  at 
Bulk  Plants  and  Bulk  Terminals;  and 
SJVUAPCD  Rule  4403.  Components 
Serving  Light  Crude  Oil  and  Gas 
Production  Facilities  and  Components 
at  Natural  Gas  Processing  Facilities,  are 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  1 10(a)  and 
Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  fiexibilify  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  LI.S  C. 
§§603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 


profit  enterprises  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  1,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compound. 

Authority:  42  i:  SC.  74()l-7(inq       . 
Date  Signed:  March  16.  1995 
Felicia  Marcus. 

Regional  Administrator 

|FK  Doc.  95-7472  Fil.^d  3-27-9.5.  H:45  .inil 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  649,  650  and  651 
[I.D.  031695A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  0(  eanic  and 

Atmospheric  Administration  (N0,\.-\). 

Commerce. 

ACTION:  Public  meeting:  request  for 

comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
at  tions  affecting  the  New  England 
fisheries  in  the  exclusive  et  onomit  zone 
(EEZ). 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  March  29.  199.">.  10  ;i  lu  :  ;tn(l 


2.  March  30.  1995,  8:30  a.m. 
Comments  must  be  received  b\  .March 
30.  1995. 

ADDRESSES:  The  meetings  will  be  held  at 
the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA  01923: 
telephone:  508-774-6800.  ComnuMits 
may  be  sent  to  the  Executive  Director. 
New  England  Fishery  Management 
Council.  5  Broadway.  Saugus.  M.A 
01906. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall.  Executive  Direi  lor; 
telephone:  617-231-0422. 
SUPPLEMENTARY  INFORMATION: 

Wednesday,  March  29, 1995 

The  meeting  will  begin  with 
introductions  and  announcements.  The 
Groundfish  Oversight  Committee  will 
report  on  its  progress  in  developinij 
management  alternatives  for 
Amendment  7  to  the  Northeast 
Multispecies  Fishery  Management  Pl.iii 
(FMP),  in  consideration  of  low 
abundances  of  key  fish  stocks  in  the 
northeast.  This  meeting  will  be  the  first 
at  which  the  Groundfish  Committee- 
initiated  framework  adjustment  to  the 
Northeast  Multispecies  and  Sea  Scallop 
FMPs  will  be  discussed.  The  purpose  ol 
the  framework  is  to  corre<:t  the  baseline 
used  by  Vessel  Tracking  Systems  (\TS) 
to  calculate  days  at  sea  (D.AS). 

During  the  afternoon  session.  Dr 
William  Hogarth  of  NMFS  will  brief  the 
Council  on  the  management  status  of 
weakfish  and  striped  bass.  Following 
his  presentation,  the  .Ad  Hoc  Comniittei* 
on  the  Reauthorization  of  the  Magnuson 
Fishery  Conser\  ation  and  Management 
.Act  will  discuss  aspects  of  the  various 
reauthorization  bills  and  ask  the  hill 
Council  for  its  views. 

Thursday.  March  30, 1995 

The  Lobster  Committee  will  discuss 
the  list  of  potential  issues  to  be 
reviewed  in  the  Council's  public 
hearing  document  for  a  lobster  slot  k 
rebuilding/effort  reduction  program. 
This  will  l>e  the  final  meeting  to 
fonsider  a  framework  adjustment  to  the 
Lobster  FMP  that  would  address  a  range 
of  issues  related  to  lobster  limited 
aticess  permits  (see  below).  The  Sea 
Scallop  C;ommittee  will  revisit  the  issue 
of  spe(:ifii;ations  for  twine  tops  used  in 
scallop  gear  and  referred  to  in 
Framework  Adjustment  5  to  the  .Scallop 
FMP.  This  will  also  be  the  final  met'ting 
to  t:onsider  Framework  Adjustment  .5  to 
the  FMP  that  would  modify  gear 
restrictions  for  scallop  limited  access 
fishing  vessels  (see  below).  The  Gear 
Confliiit  Committee  will  report  on  its 
efforts  to  reach  iiii  a^^reement  that  iiii);'il 
reduce  intt^ractions  Iwtween  x.irious 
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gear  types  in  the  New  England  region. 
The  Herring  Committee  will  report  on 
it.s  mid-March  meeting  held  jointly  with 
V.S.  and  Canadian  herring  industry 
representatives  and  management 
officials. 

If  time  allows,  there  will  be  reports 
from  the  Council  Chairman:  Council 
Executive  Directon  National  Marine 
Fisheries  Service  Acting  Regional 
Dire<:tor;  Northeast  Fisheries  Science 
Center  liaison;  Mid-Atlantic  Fishery 
Management  Council  liaison;  and 
representatives  from  the  Coast  Guard 
and  from  the  Atlantic  States  Marine 
Fisheries  Commission. 

Abbreviated  Rulemaking  Action — 
Northeast  Multispecies  and  Atlantic 
Sea  Scallops 

This  meeting  will  be  the  first  of  two 
public  meetings  to  consider  a 
Groundfish  Committee-initiated  action 
on  an  adjustment  to  the  Northeast 
Multispecies  and  Sea  Scallop  FMPs 
under  the  framework  for  abbreviated 
rulemaking  contained  in  50  CFR  651.40 
and  50  CFR  650.40.  respectively,  to 
correct  the  baseline  used  by  VTS  to 
monitor  and  count  individual  vessel 
DAS.  The  current  regulations  indicate 
the  COLREGS  Demarcation  Line  as  the 
baseline  for  the  VTS  to  determine  when 
a  vessel  is  at  sea  for  the  purpose  of 
counting  that  day  against  the  vessel's 
total  allocation  of  fishing  days.  In  the 
process  of  implementing  this  system, 
the  NMFS  Enforcement  Division 
determined  that  the  COLREGS  line  is 
inappropriate  and  has  proposed  an 
alternative  line.  The  issue  will  be 
di.scussed  again  at  the  Council  meeting 
on  May  17  and  18.  The  public  is 
encouraged  to  attend  and  provide 
comments  or  submit  them  in  writing 
(see  ADDRESSES).  If  the  Director. 
Northeast  Region.  NMFS  (Regional 
Director),  concurs  with  the  Council's 
reconmiendations  on  this  framework 
adjustmeat.  he  could  publish  it  as  a 


proposed  or  a  final  rule  in  the  Federal 
Register  after  the  May  meetings. 

Abbreviated  Rulemaking  Action — 
American  Lobster 

The  Council  will  consider  final  action 
on  an  adjustment  to  the  American 
Lobster  FMP  under  the  framework  for 
abbreviated  rulemaking  contained  in  50 
CFR  649.44.  At  iU  January  11  and  12. 
1995.  meeting,  the  Council  announced  it 
would  initiate  a  framework  adjustment 
that  would  modify  eligibility  criteria  for 
lobster  limited  access  permits.  This  has 
been  addressed  in  the  following 
manner:  (1)  Fishermen  who  fished  for 
lobsters  in  the  EEZ  prior  to  the  control 
date  will  qualify  for  a  lobster  limited  - 
access  permit  if  participation  in  the 
Federal  fishery  can  be  demonstrated, 
and  they  meet  all  other  eligibility 
criteria:  (2)  a  person  who  owned  a 
lobster  vessel,  but  who  leased  a  lobster 
license  and  meets  all  other  eligibility 
criteria  will  qualify  for  a  lobster  limited 
access  permit;  (3)  owners,  but  not 
necessarily  operators,  of  lobster  vessels 
may  be  eligible  for  limited  access 
permits,  provided  they  meet  all  other 
eligibility  criteria;  (4)  in  the  case.of 
partnership  arrangements  involving  the 
operation  of  a  single  vessel,  only  one 
limited  access  permit  will  be  issued;  (5) 
a  vessel  and  a  federally  endorsed  lobster 
permit  may  be  transferred  together 
through  inheritance,  but  the  transfer  of 
the  permit  only,  without  the  qualifying 
ves.sel.  may  not  occur  under  this 
circumstance.  The  public  is  encouraged 
to  attend  this  meeting  and  to  provide 
comments  or  submit  them  in  writing  to 
the  Council  (see  ADDRESSES)  If  the 
Regional  Director  concurs  with  the 
Council's  recommendations  on  this 
framework  adjustment,  he  could  publish 
it  as  a  proposed  or  a  final  rule  in  the 
Federal  Register. 

Abbreviated  Rulemaking  Action — 
Atlantic  Sea  Scallops 

The  Council  will  consider  final  action 
on  an  adjustment  to  the  Atlantic  Sea 


Scallop  FMP  under  the  framework  for 
abbreviated  rulemaking  contained  in  50 
CFR  650.40.  At  its  December  8.  1994. 
and  January  12.  1995.  meetings,  the 
Council  announced  it  would  initiate  a 
framework  adjustment  that  would 
modify  gear  restrictions  for  scallop 
limited  access  fishing  vessels.  This  has 
been  addressed  in  the  following 
manner:  (1)  Limited  access  vessels  will 
be  restricted  from  fishing  for  scallops 
with  nets  while  under  the  DAS  program 
unless  the  vessel  has  not  used  a  scallop 
dredge  since  1987;  and  (2)  limited 
access  vessels  will  be  restricted  from 
fishing  for  scallops,  using  dredges  with 
twine  tops  that  extend  the  full  distance 
to  the  club  stick  while  under  the  DAS 
program.  The  twine  top  restriction  will 
require  seven  rows  of  steel  rings  for 
dredges  greater  than  8  ft  (244  cm)  wide, 
or  four  rows  for  single  dredges  8  ft  (244 
cm)  wide  or  less,  between  the  club  stick 
and  twine  top.  The  public  is  encouraged 
to  attend  this  meeting  and  to  provide 
comments  or  submit  them  in  writing  to 
the  Council  (see  ADDRESSES).  If  the 
Regional  Director  concurs  with  the 
Council's  recommendations  on  this 
framework  adjustment,  he  could  publish 
it  as  a  proposed  or  a  final  rule  in  the 
Federal  Register. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Douglas  G. 
Marshall  at  617-231-0422,  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq 
Dated:  March  22.  1995. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  S'ationaf 
Marine  Fisheries  Sen'ice 
|FR  Doc.  95-7553  Filed  3-23-95;  1 1:05  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9S-022-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  25  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 


being  reviewed  by  the  Animal  and  Plant 
Health  Insi>ection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141.  South 
Building.  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SVV.. 
Washington,  IX.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin.  Deputy  Director, 
Biotechnology  Permits.  BBEP.  APHIS. 
Suite  5B05.  4700  River  Road  Unit  147. 


Riverdale.  MD  20737-1228;  (301)  734- 
7612. 

SUPPLEMENTARY  INFORMATION;  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  that  a  . 
person  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles.  "  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment; 


Application  No. 


95-031-01 


95-031-02 


Applicant 


96-031-03.  renewal  of  permit 
93-049-02.  issued  on  5/4/93 

95-031-04  


95-031-05 


95-031-06.  renewal  of  pemtit 
90-088-01 .  issued  on  7/1 1/ 
90. 


95-031-07 
95-031-08 

95-033-01 


Oregon  State  Ur>iver- 
sity. 

Pioneer  Hi-Bred  Inter- 
national, Incor- 
porated. 

University  of  Idaho     . 


Asgrow  Seed  Con> 
pany. 


University  of  Idaho 


Asgrow  Seed  Com- 
pany 


Nofthfup  King  Com- 
pany. 
University  of  Idaho 


VanderHave  USA 


Date 
received 


1/31/96 

1/31/95 
1/31/95 

i.'si.-gs 

1/31/95 

1/31/95 

1/31/95 
1/31/95 

Z'2'95 


Organisms 


Poplar  trees  genetically  engineered  to  ex- 
press reproductive  stenlity  and  hert>icide 
tolerarwe. 

Sunflower  plants  genetically  engineered  to 
express  marker  genes 

Rapeseed  plants  genetically  engineered  to 
express  tolerance  to  the  phosphmothncin 
class  of  herbicides. 

Cucumt>er  plants  genetically  engineered  to 
express  reststarx*  to  cucumt)er  mosaic 
virus,  papaya  ringspot  virus,  watermeftxi 
mosaic  virus  2,  and  zucchini  yellow  mosaic 
virus. 

Potato  plants  genetcally  engineered  to  ex- 
press resistance  to  tiarley  yellow  dwarf 
virus,  potato  leaf  roll  virus,  potato  virus  Y, 
and  tot>acco  vein  mottlirtg  virus. 

Melon  plarrts  genetically  engineered  lo  ex- 
press resistance  to  cucumt)er  mosaic 
virus,  papaya  nngspot  virus,  water-melon 
mosaic  virus  2.  arxl  zucchini  yellow  mosaic 
viais. 

Com  plants  genetica«y  engineered  to  ex- 
press fungal  resistance 

Rapeseed  plants  geneticaHy  engineered  to 
express  tolerance  to  ttie  phosphmothncin 
class  of  hertxcides. 

Sunflower  plants  genetically  er)gineered  to 
express  fungal  resistance  or  a  sulphur-rich 
seed  storage  protein. 


Field  test  location 


Oregon 

California. 

Idaho 

Georgia,  Michgan. 

Idaho 


Cakiorrna.  Georgia. 
K4ichigan 


Minnesota 

Idaho.  Michigan,  North 
Dakota 

North  Dakota. 


UMI 
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Application  No. 

Applicant 

Date 
received 

Organisms 

Field  test  location 

95-037-01   

InterMountain  Carwia 
Company 

2/6/95 

Rapeseed  pfants  genetically  engineered  to 
express  nxxjified  fatty  acids. 

Colorado. 

95-040-01   

Asgrow  Seed  Conrv 

2/9/95 

Melon  plants  genetically  engineered  to  ex- 

California, Georgia. 

pany. 

press    resistance    to    cucumber    mosaic 
virus,  papaya  nngspot  virus,  squash  nx>- 
saic  virus,  watermelon  mpsaic  virus  2,  and 
zucchini  yellow  mosaic  virus. 

Michigan 

95-041-01   

R.J.  Reynolds  To- 

2/10/95 

Tot>acco  mosaic  virus  genetically  engineered 
to  express  proteins  of  pharmaceutical  in- 
terest 

Canola  plants  genetically  engineered  to  ex- 

North Carolina. 

t>acco  Company 

95-04 1  -02.  renewal  of  permit 

Calgene.  Incofporated 

2/10/95 

California. 

94-168-01,  issued  on  10/12/ 
94. 
95-045-01   

press  an  altered  oil  profile. 

Louisiana  State  Uni- 

2/14/95 

Rice   plants   genetically   engineered   to   ex- 

Louisiana. 

versity. 

press  fungaJ  resistance. 

95-045-02  

Monsanto  Company 

2/14/95 

Wheat  plants  genetically  engineered  for  re- 
sistance to  wheat  streak  nx>saic  virus. 

Kansas. 

95-046-01   

Nonhrup  King  Com- 
pany 

2/15/95 

Corn  plants  genetically  engineered  for  resist- 
ance to  corn  rootworm. 

Minnesota 

95-053-01   

PanAmerican  Seed 

2/22/95 

Petunia  plants  genetically  engineered  for  re- 
sistance to  fungi  arxj  bactena. 

Florida  Illinois 

Company. 

95-054-01   

Calgene,  Incorporated 

2/23/95 

Canola  plants  genetically  engineered  for  oil 
mvxlification. 

Wisconsin. 

95-054-03,  renewal  of  permit. 

Calgene,  Incorporated 

2/23/95 

Canola  plants  genetically  engineered  for  oil 

North  Dakota. 

94-038-01 .  issued  on  4/6^ 

modification. 

95-059-01   

Asgrow  Seed  Conv 
pany 

2/28/95 

Melon  plants  genetically  engineered  to  ex- 
press altered  ettiylene  biosynthesis. 

Michigan. 

95-059-02  

Asgrow  Seed  Com- 
pany. 

2/28/95 

Watermelon  plants  genetically  engineered  for 
resistance  to  watermelon  nxDsaic  virus  2 
and  zucchini  yellow  mosaic  virus. 

Michigan. 

95-065-01   

University  of  Chicago 

3/06/95 

Atropa   belladonna  plants   genetically   engi- 
neered to  express  an  altered  alkaloid  pro- 
file for  resistance  to  insect  herbivores 

Illinois. 

95-065-02.  renewal  of  permit 

Harris  Moran  Seed 

3/06/95 

Melon  plants  genetically  engineered  for  re- 

California. 

91-077-01.  Issued  on  6/18/ 
91. 
95-066-01 .  renewal  of  permit 

Company. 

sistance  to  cucumber  mosaic  virus. 

Asgrow  Seed  Com- 

3/07/95 

Melon  plants  genetically  engineered  for  re- 

Fioiida 

92-037-07,  issued  on  5/18' 

pany. 

sistance  to  cucumber  mosaic  virus,  water- 

92. 

melon  mosaic  virus  2,  and  zucchini  yellow 
mosaic  virus. 

95-067-01   

Petoseed  Company   . 

3/08/95 

Squash  plants  genetically  engineered  for  re- 
sistance to  cucumber   nrx)saic  virus  and 

California 

- 

watermelon  mosaic  virus  2 

Dane  in  WH.shingtiin.  D('.  this  23n(l  <iay  uf 
Miirch  1<)«.S. 

Terry  L.  .Medley. 

Acting  Aflminislmtor.  Animal  and  Plant 

Health  Inspection  Senice. 

IPR  D<)< .  9.5-7fi01  Filni  3-27-95;  8:45  am| 

BILLING  CODE  3410-34-P 


Consolidated  Farm  Sei^ice  Agency 

List  of  Warehouses  and  Availability  of 
List  of  Cancellations  and/or 
Terminations 

AGENCY:  Consolidnted  Farm  Service 
Agency.  USDA. 

ACTION:  Notice  of  publication  of 
Warehouses  Licen.sed  Under  the  U.S. 
Warehouse  Act  and  the  availahiiily  of  a 
listing  of  cancellations  and/or 
terminations  occurring  during  calendar 
year  1994. 


summary:  Notice  is  hereby  given  that 
the  Consolidated  Farm  Ser\'ice  Agency 
has  published  a  list  of  warehouses 
licensed  under  the  U.S.  Warehouse  Act 
(7  U.S.C.  241  et  seq.)  as  of  December  31. 
1994.  as  required  by  section  2fi  of  that 
Act  (7  U.S.C.  266).  A  list  of 
cancellations  or  terminations  that 
occurred  during  calendar  year  1994  is 
iilso  available.  Interested  parties  may 
obtain  a  copy  of  either  list  from  the 
person  li.sted  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Judy  Fry.  Consolidnted  Farm  Service 
Agency.  Warehouse  and  Inventory 
Division.  U.S.  Department  of 
.Agriculture.  P.O.  Box  2415,  Room  5962. 
.South  Agriculture  Building. 
Washington.  D.C.  20013-2413, 
telephone:  202-720-3H22. 


.Si)(niMi  at  Wdshingfon.  DC,  on  Man  h  2J 

Bruce  R.  VVelier, 

Artinfi  Ariminislratnr.  Consolidated  Farm 

Service  Agency. 

IFK  Doc.  »5-7602  Filed  3-27-95:  8:41  .imj 

BILLING  CODE  341IM>S-P 


Forest  Service 

Establishment  of  Two  Purchase  Units, 
California  and  Oregon,  and  an  Addition 
to  the  Sur  Sur  Purchase  Unit, 
California 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  Establishment  of 
Purcha.se  Units. 

SUMMARY:  On  March  9.  1995.  the  Deput\ 
Under  Secretary.  Natural  Resources  and 
Environment,  created  Leads  Island 
Purchase  Unit.  283  acres,  more  or  less. 
Douglas  County,  Oregon,  and  the  Twin 


Peaks  Purchase  Unit.  404  acres,  more  or 
le.ss.  Monterey  County.  California;  also 
924.59  acres,  more  or  less,  were  added 
to  the  existing  Sur  Sur  Purchase  Unit. 
Monterey  County.  California.  Copies  of 
the  establishment  documents,  which 
include  the  legal  description  of  the 
lands  within  these  purchases  units, 
appear  at  the  end  of  this  notice. 
EFFECTIVE  DATE:  The  effective  date  of 
these  purchase  units  was  March  9.  1995. 
AODflESSES:  Copies  of  the  maps  showing 
the.sc  purcha.se  units  are  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Director  of  Lands.  Forest 
Service,  Auditor's  Building.  201  14th 
Street.  SW.  Washington.  DC.  20090- 
6090. 

FOR  FURTHER  fNFORMATtON  CONTACT: 
Ralph  Baumaii.  L.ands  Staff.  Forest 
Service.  USDA.  P.O.  Box  96090. 
Washington.  DC.  20090-6090.  (202) 
20.5-1248. 

Sterling  ).  Wilcox. 

Acting  Associate  Deputy  Chief. 

Leeds  Island  Purchase  Unit 

Douglas  County,  Oregon 

Pursuant  to  the  Secretary  of 
Agricultures  authority  under  Section 
17,  P.L.  94-588  (90  Stat.  2949).  the 
Leeds  Island  Purchase  Unit  is  being 
created  in  Douglas  County.  Oregon.  The 
lands  within  the  purchase  unit  are 
described  as  follows: 

Douglas  County.  Oregon,  Wiltamette 
Meridian 

r  21  .S.K.  12  w. 

,Soc.  27: 1'l.  WVi-.  .SW'ASE". 

.S«>c.  28:  EVzEVz 

Sec.  34:  EV^W'A,  Lots  I.  2,  3 

The  area  descritied  contains  283  acres. 
mon;  or  less. 

These  lands  are  well  suited  for 
watershed  protec:tion  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911.  as  amended. 

Twin  Peaks  Purchase  Unit,  Monterey 
County,  California 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17.  P.L.  94-588  (90  Stat.  2949)  a 
purchase  unit  is  being  established  and 
is  described  as  follows: 

Monterey  County.  California.  Mount  Diablo 
Meridian 

T.18S..  R.1E. 

Sec.  2NVj 

The  area  described  ajjgregate  404  acres, 
more  or  less,  and  are  adjacent  to  the  Los 
Padres  National  Forest.  California. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911.  as  amended. 


Sur  Sur  Purchase  Unit  Addition, 
Monterey  County,  California 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17.  P.L.  94-588  (90  Stat.  2949)  the 
following  described  lands  are  being 
added  to  the  Sur  Sur  Purchase  Unit 
which  was  created  May  21,  1993  (58  FR 
35427): 

Mount  Diablo  Meridian,  Monterey  County, 
California 

T.  24  S..  K.  5  E. 
.S«:.  4:  SE'/4SE'/4; 

.Sec.  9;  but  2  except  ttie  westerly  700' 
thereof  measured  at  right  angles  to  ttw 
westerly  line  of  said  lot.  Lot  3,  Lot  4.  Lot 
5.  NE'/«NEV« 
Sec   10:  NWV«NWV«;  (215.93  ac) 
Sec.  14:  Lot  2.  Lot  3.  NEV4SVVV4VVV;;SEV4 
Sec.  23:  Lot  1;  (182.62  ac) 
T  24  S.  R.  6E.. 
Sec.  31:  Lx)t  5.  NEV4.\Ev«;  (77.81  ac) 
Sec.  32:  Lot  1.  Lot  2.  W'ANE'A,  NEV4NEV4. 
NW'/4.  EVzSW'A.  NVVV4SEV4:  (448.23  ac) 
The  area  described  aggregates  924.59  acres, 
more  or  less,  and  the  lands  arc  adjacent  to 
the  Los  Padres  National  Forest.  California 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  I. 
1911,  as  amended. 

Dated:  March  9. 1995. 
Adela  Backiel. 

Deputy  Under  Secretary 

IFK  Doc.  95-7614  Filed  3-27-95:  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-42&-810] 

High-Tenacity  Rayon  Filament  Yam 
From  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  June  22.  1994.  the 
Department  of  Commerce  published  the 
preliminary  results  of  review  of  the 
antidumping  duty  order  on  rayon 
filament  yam  from  Germany.  The 
review  covers  the  subsidiaries  of  one 
producer/importer.  Akzo  Faser  N.V.  Its 
subsidiaries  are  Akzo  Fibers.  Inc..  in  the 
United  States,  and  Akzo  Faser  A.G..  in 
Germany. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 


analysis  of  the  comments  received,  and 
the  correction  of  clerical  errors,  we  have 
changed  the  final  results  from  those 
presented  in  the  preliminary'  results  of 
review. 

EFFECTIVE  DATE:  March  28. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Blaskovich  or  Zev  Primor. 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230:  telephone  (202)  482-5831/ 
4114 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  29.  1993.  Akzo  Faser  N.V 
and  its  subsidiaries  (.^kzo)  requested 
that  the  Department  of  Commerce  (the 
E)epartment)  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  high-tenacity  rayon  filament  yam 
from  Germany.  We  initiated  the  review, 
which  covers  the  period  February  20, 

1992  through  May  31, 1993.  on  July  21. 

1993  (58  FR  39007).  On  June  22,  1994. 
the  Department  published  the 
preliminary  results  of  the  administrative 
review  (59  FR  32181).  The  Department 
has  now  completed  the  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  high-tenacity 
rayon  filament  yam  from  Germany. 
High-tenacity  rayon  filament  yam  is  a 
multifilament  single  yam  of  viscose 
rayon  with  a  twist  of  five  turns  or  more 
per  meter,  having  a  denier  of  1 100  or 
greater,  and  a  tenacity  greater  than  35 
centinewtons  pertex  During  the  review 
period,  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
5403.10.30.40.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  North  American  Rayon 
Corporation  (the  petitioner)  and  the 
respondent  on  July  22,  1994.  We 
received  rebuttal  comments  from  the 
petitioner  and  the  respondent  on  July 
29.  1994.  At  the  request  of  the 
respondent,  we  held  a  public  hearing  on 
August  5. 1994 
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General  Comments 

Comment  J 

Petitioner  argues  that  sittnifuuint 
i<;sues  within  (his  review  could  have 
been  resolved  during  a  verification,  and 
challenges  the  accuracy  of  the  dumping 
margin  bet  ause  of  the  lack  of 
verification.  Petitioner  contends  that 
key  issues  addressed  in  the  following 
comments.  su(.h  as  Research  and 
Development  expenses  (R&D).  General 
and  Administrative  (G&A)  expenses, 
and  restructuring  costs,  could  have  been 
reconciled  through  verification. 
Petitioner  argues  that  the  Department 
should  not  assume  that  information 
relating  to  these  issues  is  accurate 
simply  because  it  was  verified  during 
the  investigation,  as  the  issues  and 
calculations  change  between 
investigations  and  reviews. 

Akzo  states  that  the  absence  of 
verification  does  not  undermine  the 
integrity  of  its  responses,  and  that 
verification  was  not  required  in  this 
review.  Referring  to  the  statute  and 
regulations,  Akzo  claims  that 
verification  is  required  only  if  it  w.is  nt)t 
performed  in  either  of  the  two 
immediately  preceding  reviews  and  it 
was  requested  by  an  interested  party 
within  120  days  from  publication  of  the 
notice  of  initiation  of  the  review  Akzo 
contends  that  neither  element  was 
satisfied  in  this  review.  Morejiver.  Akzo 
asserts  that  it  submitted  all  of  its 
responses  with  appropriate 
certifications  of  accuracy  and 
completeness  as  required  by  statute  and 
regulation.  Akzo  cities  Calcium 
Aluminate  Cement,  Cement  Clinker  and 
Flux  from  France  (59  FR  14,136.  14.140. 
March  25.  1994).  as  an  example  of  the 
Department's  verification  practices. 

Dfpartmtmt's  Position 

The  Department  agrees  with 
respondent  that,  in  accordance  with 
section  776(b)(3)  of  the  Tariff  Act,  in 
conducting  an  administrative  review, 
the  Department  will  verify  all 
information  relied  upon  in  making  a 
determination  (1)  if  verification  is 
timely  reque.sted  and  no  verification 
was  made  during  the  two  immediately 
preceding  reviews,  or  (2)  if  good  cause 
exists  for  verification.  This 
administrative  review  is  the  first  review 
of  the  antidumping  duty  order  in  this 
case,  and  verification  was  not  timely 
requested.  The  Department  has 
undertaken  verification  for  good  cause 
only  in  exceptional  circumstances.  In 
conducting  this  review,  the  Department 
determined  that  there  was  not  good 
cause  for  a  verification.  Section 
776(b)(.l)ofthe  Tariff  Act.  and  the 
Departments  regulations  do  not  require 


verification  under  these  circumstances. 
See  Tapered  Roller  Bearings.  Finished 
and  Unfinished,  and  Parts  Thereof. 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (57  FR  4953,  February  11.  199-'), 
and  Calcium  Aluminate  Cement, 
Cement  Clinker  and  Flux  from  Fran(  e 
(.59  FR  14136.  March  25.  1994). 

Cominrnt  2 

Petitioner  argues  that  Akzo  did  not 
provide  cost  data  maintained  in  the 
normal  course  of  business;  rather, 
petitioner  contends  that  Akzo  generated 
this  data  solely  for  purposes  of  this 
review  Petitioner  maintains  that,  with 
respect  to  fixed  costs,  Akzo  claimed  that 
differences  between  actual  and  standard 
costs  were  not  maintained  in  the  normal 
course  of  b'.i^inuss.  It  is  the  petitioner's 
viewpoint  th.-i  Akzo  does  maintain 
records  of  ac.i.ii  costs  for  its  fixed  costs, 
but  has  not  provided  this  information. 
Also,  petitioner  claims  that  Akzo  did 
not  provide  the  information  nece.ssarv 
for  the  Department  to  ( alculate  an  aclvi-Tl 
per-unit  cost  on  a  product-specific  or 
plant  basis.  Petitioner  asserts  that  Akzo 
instead  provided  the  Department  with  a 
plant-wide  "variance"  used  to  calculate 
cost  of  manufa(,lure. 

Respondent  states  that  it  reported 
actual  costs  by  calculating  the  product- 
specific  per-unit  costs  through  the 
application  of  plant-wide  variances, 
according  to  questionnaire  instnictions 
and  Departmental  practice.  Therefore, 
respondent  argues  that  the  costs,  as 
reported,  are  correct  and  valid. 

Dfpartment's  Position 

We  agree  with  Akzo,  in  that  there  is 
no  evidence  that  Akzo  s  co.sts  were 
incorrectly  reported.  Akzo  stated  in  its 
questionnaire  response  that  it  based  its 
costs  on  the  standard  cost  system  used 
in  its  normal  (.ourse  of  bu.siness.  As 
Akzo  explained  in  its  rebuttal  brief  and 
questionnaire  submission,  it  based  its 
costs  on  the  standard  cosis  system,  and 
deviated  from  this  basis  only  when 
ne<:es.sary  to  (  omply  with  certain 
calculations  as  required  by  the 
Department's  questionnaire.  The  plant- 
wide  variance  was  calculated  as  the 
difference  between  total  standard  costs 
and  total  actual  costs  of  protiuction.  The 
Dep.Trtmenl  has  accepted  the  use  of 
plant-wide  variances  in  similar  coses. 
See  Tipered  Roller  Bearings.  Finished 
and  Unfinished,  and  Parts  Thereof. 
From  )apan;  Final  Results  of 
.•Vnlidumping  Duty  Administrative 
Review  (57  FR  49.56.  February  11.  1992). 


General  and  AdminislraU^e  I  \pen-os 
(.omnu-nl  3 

Petitioner  argues  that  the 
extraordinary  costs  incurred  by  Akzo 
Faser  N.V  due  to  plant  closure  are  not 
hilly  reflected  in  the  cost  of 
m.TMulacture.  Petitioner  believes  that  the 
Department  handled  these  expenses 
correctly  when  it  reallocated  all  ol  the 
industrial  rayon-specific  shutdown 
expenses  to  the  produc  t  under  review. 
The  petitioner  contends  that  Akzo  has 
two  facilities  in  Germany  which 
produce  the  subject  merchandise,  and 
that  one  of  them  was  in  the  process  of 
closing  during  the  period  of  review 
(FOR).  Petitioner  adds  that  such  a 
dnmatic  change  in  operations  results  in 
h.igher  product-specific  costs.  Petitioner 
also  contends  that  the  inethodol<'i;y 
used  by  the  respondent  virtually 
eliminates  these  costs  by  allocating 
tln'ni  over  all  of  the  production  of  Ak/d 
I  a  SIT  N.V. 

Ak/o  states  that  it  included  the 
exfiordinary  loss  associated  with  lix 
picinl  closure  in  its  reported  G&A 
expenses,  using  the  methodolog\  it  u-  .i 
in  the  less  than  fair  value  (LTFV ) 
investigation.  See  High  Tenacitv  K.iitei 
Filament  Yarn  from  GtTiiiany  (.'>"  J  K 
2l77:i,  May  22.  1992).  Akzo  a.-g.-.s  !li  i 
it  is  inappropriate  to  allocmle  all  ufthe 
expen.ses  of  a  plant  closure  solely  to 
industrial  rayon  yarn  when  siuh 
expenses  relate  to  the  operations  ufthe 
entire  i:orporation.  Akzo  also  conli  nds 
that  an  expense  can  be  applied  solel>  1< 
rayon  yarn  operations  only  if  it  is  not 
e.xtr.iordinary  and.  as  a  plant  closure  li  i-< 
not  occurred  in  years,  this  expense 
qunlifiud  as  "extraordinary."  .Xkzn  t.iifs 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Part.s 
Thereof  from  the  Federal  Republic  ol 
Germany  (54  FR  18992.  1976.  Mny  5 
19K<*).  as  an  example  of  the 
Dep:triment's  practice  regarding 
extraordinary  expenses. 

Depnrimrnt\  Position 

We  disagree  v\ilh  Akzo"* 
characterization  of  the  plant  rlosng 
costs  as  extraordinary  losses  t>"'\  w  iih 
tJ.e  company's  contention  that 
extraordinary  losses  cannot  be  ci.arged 
specifically  to  the  subject  m»>rriinntlise 
The  fact  that  plant  closings  art 
infrequent  in  occurrence  does  iioi 
ne<;essarily  make  the  costs  assoi  inicd 
\\  ith  such  events  extraordinary.  Ni.r 
does  it  dictate  how  the  Departnicnt  .v  ill 
treat  these  costs  for  purposes  o*. 
computing  COP  and  CV 

NonetheK'ss.  after  further  ex.n;.  .iiticii 
of  the  record,  it  is  not  evident  Ih  i'  the 
plant  closing  losses  reported  l'\    Xk/ti 
relate  solely  to  the  c(mi|.any's  i.i'  '■<> 


yarn  production.  Consequently,  the 
Department  regards  these  costs  as 
general  in  nature  rather  than  specific  to 
the  subject  merchandise.  For  the  final 
results,  the  Department  has.  therefore, 
accepted  Akzo's  plant  closing  cost 
calculation  which  was  based  on  an 
allocation  across  all  products 
manufactured  by  the  company. 

Comment  4 

Akzo  disagrees  with  the  Department's 
re-allocation  of  its  G&A  expenses  in  the 
preliminary  results.  Akzo  argues  that 
the  Department  should  not  have 
disregarded  Akzo's  submitted  G&A 
costs,  which  were  allocated  to  different 
groups  based  on  specific  allocation 
methodologies. 

Akzo  states  that  the  Department's  re- 
allocation of  G&A  expenses  across  all 
operations  was  not  in  accordance  with 
Departmental  practices,  and  that  the 
ratios,  as  submitted  by  Akzo,  are  in 
accord  with  Departmental  practice  and 
lase  precedent.  Akzo  states  that, 
because  of  the  organizational  structure 
and  the  integrated  nature  of  its 
operations  across  national  borders,  the 
reported  ratios  are  clearly  more  accurate 
than  any  overall  average  ratios  for  Akzo 
Faser.  Akzo  also  states  that  the  G&A 
expense  ratios  it  reported  are  in  accord 
with  the  audited  financial  statements  of 
Akzo  N.V.,  and  have  been  reconciled  to 
the  audited  financial  statements. 

Akzo  argues  further  that  the  expenses 
accumulated  at  each  organization  unit 
do  not  relate  to  operations  outside  that 
unit.  According  to  Akzo,  the 
Department's  allocation  methodology 
attributes  to  Akzo  Faser  itself  G&A 
expenses  incurred  solely  by  Akzo  Fibers 
B.V  (an  affiliate  of  Akzo  Faser  not 
involved  in  the  review).  Akzo  also 
argues  that  if  the  Department  follows  its 
position  in  Certain  Hot  Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold  Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan  (58  FR  37154,  July 
9.  1993)  it  should  reject  Akzo's 
methodology  only  if  the  facts  specific  to 
the  situation  indicate  that  the  divisional 
G&A  expenses  are  not  accurate. 

Petitioner  argues  that  the 
Department's  recalculation  of  the  G&A 
expenses  is  the  most  accurate  and 
transparent  method,  and  is  in  accord 
with  Akzo's  financial  statement  and  the 
Department's  standard  practices. 
Petitioner  argues  further  that  there  are 
discrepancies  between  Akzo's  three- 
tiered  G&A  expense  levels  and  Akzo's 
financial  statements.  Petitioner  asserts 
that  the  best  methodology  of  measuring 
G&A  expenses  is  using  Akzo's  financial 
statements  and  not  the  tier  methodology 
that  Akzo  u.sed  for  the  response. 
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Department's  Position 

We  agree  with  the  petitioner.  Akso 
submitted  company-specific  G&A 
expenses  based  on  a  three-tiered 
calculation  methodology  consisting  of 
the  company's  business,  divisional,  and 
corporate  levels.  Akzo's  G&A 
calculation,  however,  did  not  reconcile 
to  Akzo  Faser  AG's  audited  financial 
statements.  Nor  did  the  Akzo's 
submitted  G&A  expense  include 
amounts  for  certain  miscellaneous  items 
that  were  treated  as  G&A  in  the 
company's  annual  report.  Because  of 
these  inconsistencies,  for  the  final 
results,  the  Department  computed 
Akzo's  G&A  expenses  using  the 
company's  unconsolidated  audited 
financial  statements  and  including  an 
amount  representing  an  allocated  share 
of  G&A  incurred  by  companies  related 
to  Akzo  and  involved  in  the  production 
of  the  subject  merchandise.  The 
Department  calculated  per  unit  G&A 
expenses  for  the  subject  merchandise 
based  on  a  factor  derived  as  the  ratio  of 
Akzo's  total  G&A  to  the  company's  cost 
of  sales.  This  method  is  consistent  with 
our  past  practice.  See  Certain  Hot  Rolled 
Carbon  Steel  Flat  Products.  Certain  Cold 
rolled  Carbon  Steel  Flat  Products,  and 
Certain  Con-osion-Resistant  Carbon 
Steel  Flat  Products  from  Japan:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (58  FR  37154.  July  9.  1993).  and 
Frozen  Concentrated  Orange  Juice  From 
Brazil:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  (52  FR  8329. 
March  17.  1987). 

Research  and  Development 

Comment  5 

Akzo  disagrees  with  the  Department's 
allocation  of  its  R&D  expenses  over  all 
of  its  product  lines,  and  asserts  that  a 
product-specific  breakdown  of  R&D 
expenses  would  be  more  accurate  and  in 
accordance  with  prior  Department 
decisions.  Akzo  allocates  R&D  expenses 
on  a  product-sf>ecific  or  product-line 
basis,  according  to  the  nature  of  the 
research  being  performed.  Akzo 
explains  that  the  vast  majority  of  R&D 
expenses  listed  in  Akzo  Faser  AG's 
annual  report  are  specifically  related  to 
products  other  than  industrial  rayon, 
and  thus  are  not  general  in  nature  and 
do  not  relate  to  all  operations.  Akzo 
contends  that  it  acted  properly  and  in 
accordance  with  precedent  by  not 
allocating  these  R&D  costs  to  subject 
merchandise.  Akzo  cites  Certain  Hot 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold  Rolled  Carbon  Steel  Flat 
Products.  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Flats  From 
France  (58  FR  37125.  July  9. 1993).  and 


Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings  and  Parts 
Thereof  from  France.  Germany.  Italy. 
Japan.  Romania,  Singapore,  Sweden. 
Thailand,  and  United  Kingdom  (58  FR 
39729.  July  26,  1992). 

Petitioner  argues  that  the 
Department's  recalculation  of  R&D 
expenses  in  the  preUminar}-  results  of 
review  was  the  most  accurate  and 
transparent,  and  is  in  accord  with 
Akzo's  financial  statement  and  the 
Department's  standard  practices. 

Department's  Position 

The  Department  agrees  with  Akzo. 
The  R&D  expenses  submitted  by  Akzo 
were  allocated  on  a  product-sp>ecific  or 
product  line  basis,  according  to  the 
nature  of  the  research  being  performed. 
The  methodology  used  to  allocate  the 
R&D  is  that  used  in  Akzo's  normal 
course  of  business  and  reconciles  to  the 
financial  statements.  Further,  the 
Department  has  accepted  the  submitted 
methodology  in  similar  cases.  See 
Certain  Hot  Rolled  Carbon  Steel  Flat 
Products.  Certain  Cold  Rolled  Carbon 
Steel  Flat  Products.  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  France  (58  FR  37125.  July  9. 
1993).  and  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy. 
Japan.  Romania,  Singapore,  Sweden, 
Thailand,  and  United  Kingdom  (58  FR 
19729.  July  26.  1992). 

Foreign  Market  Value  Adjustments 

Comment  6 

Petitioner  disagrees  with  the 
Department's  decision  in  the 
preliminary  resuhs  to  allow  an 
adjustment  to  FMV  for  a  third-party 
payment.  Petitioner  contends  that  this 
payment  is  based  on  the  sale  of  a 
further-manufactured  product,  rather 
than  the  subject  merchandise, 
unprocessed  yam,  which  Akzo  sells  to 
a  converter.  In  the  petitioner's 
viewpoint,  the  payment  appears  to  have 
no  impact  on  the  price  of  the 
unprocessed  yarn. 

According  to  Akzo.  it  sells  rayon  in 
the  home  market  to  a  converter,  who 
alters  the  rayon  yarn  for  a  specific  use 
and  then  sells  the  rayon  to  a  third  party 
Akzo  provides  a  rebate  directly  to  this 
third  party.  Akzo  argues  that,  in  the 
preliminary  results,  the  Department 
treated  the  third-party  payments  in  a 
manner  consistent  with  the  final 
determination  of  sales  at  LTFV  in  the 
original  investigation.  Akzo  asserts  that 
there  can  be  no  other  purpose  for  the 
third-party  payment  except  to  encourage 
certain  third  parties  to  use  the 
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respondent's  merchandise.  Therefore, 
Akzo  contends  that  the  third-party 
payment  represents  a  price  decrease  for 
the  third  party,  and  that  the  payment 
does  have  an  impact  on  the  price  of  the 
yam  when  sold  to  the  Hrst  unrelated 
party. 

Department 's  Position 

We  agree  with  respondent.  Based 
upon  the  record  evidence  for  this 
review,  the  Department  has  concluded 
that  these  expenses  should  be 
considered  direct  expenses  to  be 
deducted  from  the  FMV. 

When  making  adjustments 
attributable  to  differences  in 
circumstances  of  sale,  it  is  incumbent 
upon  the  Department  to  ensure  that 
such  adjustments  account  only  for  those 
expenses  that  have  a  direct  impact  upon 
any  existing  U.S.  and  home  market  price 
differenUals.  Section  773(a)(4)  of  the 
Tariff  Act  states  that  an  adjustment  shall 
be  made  only  "if  it  is  established  to  the 
satisfaction  of  the  administering 
authority  that  the  amount  of  any 
difference  between  United  States  price 
and  foreign  market  value"  is  due  to 
differences  in  circumstances  of  sale. 

Since  Akzo's  third  party  payments 
qualify  as  variable  and  reasonably 
attributable  to  the  subject  merchandise. 
Akzo  met  the  Department's  criteria  for 
identifying  whether  an  expense  can 
have  a  direct  impact  upon  price. 
Therefore,  Akzo's  payments  can  qualify 
as  a  circumstance  of  sale  adjustment. 

In  the  LTFV  verification  report,  the 
Department,  indicated  that: 

Akzo  makes  payments  to  tire 
manufacturers  based  upon  their  purchases  of 
Akzo-sourced  yarn  from  converter-customers 
of  Akzo's.  The  converters  provided 
additional  Tmishing  to  the  Akzo  yarn. 

Given  that  those  expenses  fluctuate 
depending  on  a  tire  company's 
purchases  firom  a  converter  and 
correspondingly,  such  expenses  would 
not  have  been  incurred  were  it  not  for 
certain  sales  of  the  subject  merchandise, 
those  payments  are  then  considered 
variable.  Furthermore,  the  Department 
is  in  agreement  with  Akzo's  assertion 
that  the  third  party  payments  are 
primarily  made  as  an  inducement  to 
purchase  responsent's  merchandise.  In 
this  regard,  these  expenses  are 
promotional  in  nature  and  thereby  have 
a  direct  relationship  to  Akzo's  sales  to 
the  converter. 

As  the  respondent  established  its 
claim  to  the  adjustments  with  record 
evidence,  the  [)epartment  will  adjust 
FMV  for  this  expense  in  the  final 
results. 


Differences  in  Merchandise 

Comment  7 

Petitioner  argues  that,  if  the  third 
party  payment  for  the  converted  rayon 
yam  (as  discussed  above  in  Comment  6) 
is  allowable,  then  a  difference-in- 
merchandise  calculation  should  be 
conducted  in  order  to  compare  the 
converted  rayon  yam  (and  not  the 
unprocessed  rayon  yarn)  to  similar  U.S. 
sales. 

Akzo  argues  that  a  difference-in- 
merchandise  calculation  is  not 
warranted,  as  the  merchandise,  when 
sold  to  the  first  unrelated  party,  is 
subject  merchandise;  Akzo  maintains 
that  it  is  only  after  sale  to  the  first 
unrelated  party  that  the  merchandise 
undergoes  further  manufacturing. 

Department's  Position 

We  agree  with  Akzo  in  that  a 
difference-in-merchandise  calculation 
would  be  necessary,  in  this  case,  only 
when  the  product  sold  to  the  first 
unrelated  purchaser  in  the  home  market 
differs  physically  from  the  product  sold 
in  the  United  States.  (See  19  CFR 
353.57.)  However,  as  the  Department 
determined  that  the  third  party  payment 
expense  was  directly  attributable  to  the 
subject  merchandise  and  applicable  as  a 
deduction  to  the  FMV,  a  difference-in- 
merchandise  calculation  is  unnecessary. 

Ministerial  Errors 

Comment  8 

The  respondent  asserts  that  the 
Department  made  a  clerical  error  with 
respect  to  the  extraordinary  expenses  of 
Akzo  N.V.,  in  that  the  Department 
calculated  a  ratio  of  extraordinary 
expenses,  denominated  in  guilders,  to 
the  cost  of  sales,  which  is  denominated 
in  Deutschemarks.  Further,  the 
respondent  asserts  that  the  Department 
should  capture  these  costs  at  the 
corporate  level  using  the  methodology 
submitted  in  the  response,  and  not  at 
the  company  level  as  the  Department 
did  for  the  preliminary  results.  The 
respondent  states  these  costs  relate  to 
the  operations  of  the  entire  corporation 
and  not  solely  to  industrial  yam. 

While  petitioner  does  not  specifically 
address  this  clerical  error,  petitioner 
does  state  that  it  supports  the 
Department's  position  of  allocating  the 
plant  closure  expenses  directly  to  the 
product  under  review.  Petitioner  further 
states  that  the  Department  has  not  fully 
applied  the  actual  cost  of  restructuring 
Akzo's  yam  production  facilities  to 
Akzo's  actual  costs,  and  that  the 
calculations  for  G&A  exp>enses 
presented  by  Akzo  were  not  useable. 


Department's  Position 

We  agree  with  Akzo  that  we 
calculated  the  ratio  in  two  different 
currencies.  However,  as  discussed  in 
our  response  to  Comment  3.  we  have 
disregarded  this  ratio  for  these  final 
results,  and  have  instead  used  Akzo's 
submitted  plant  closure  costs  and 
extraordinary  losses.  Therefore, 
although  we  agree  with  respondent,  this 
issue  is  moot. 

We  also  agree  with  Akzo  that  its 
extraordinary  expenses  should  be 
captured  at  the  corporate  level  because, 
as  discussed  in  our  response  to 
Comment  3.  there  is  no  evidence  on  the 
record  to  indicate  that  the  extraordinary 
losses,  as  reported,  relate  solely  to  rayon 
yam.  Therefore,  we  adjusted  for  the 
expenses  at  a  corporate  level,  and  not  at 
a  product-specific  level.  As  Akzo 
submitted  its  expenses  at  a  corporate 
level,  no  adjustment  to  its  reported 
plant  closure  and  extraordinary  losses 
was  deemed  necessary. 

Comment  9 

The  respondent  asserts  that  the 
Department  made  a  clerical  error  with 
respect  to  the  foreign  unit  price  in 
dollars  (FUPDOL)  calculations,  in  that 
the  Department  treated  U.S.  packing 
costs  as  a  Deutschemark  per  pound 
expense,  rather  than  a  Deutschemark 
per  kilogram  expense,  and  that  the 
Departm^t  should  divide  the  reported 
packing  costs  by  the  pounds-to- 
kilograms  conversion  rate  to  arrive  at 
the  correct  unit  amount. 

Petitioner  does  not  contest  this 
clerical  error. 

Department's  Position 

We  agree  that  the  calculation  should 
be  corrected  to  reflect  the  metric 
measurement,  and  have  changed  the 
calculation  accordingly. 

Final  Results  of  Review 

Based  on  our  analysis  of  comments 
received  and  the  correction  of 
ministerial  errors,  we  have  determined 
that  a  final  margin  of  0.56  percent  exists 
for  Akzo  for  the  period  February  20, 
1992,  through  May  31,  1993. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  (USP)  and  FMV  may  vary 
from  the  percentage  slated  above.  The 
Department  will  issue  appraisement 
instmctions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 


publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Akzo  will  be  0.56 
percent;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  le$s-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  determination  for 
which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
original  investigation;  and  (4)  the  "all 
others"  rate  will  be  24.58  percent, 
established  in  the  LTFV  investigation, 
and  in  accordance  with  the 
Department's  practice.  See  Floral  Trade 
Council  V.  United  States,  822  F.  Supp. 
766  (2993),  and  Federal  Mogul  Corp.. 
822  F.  Supp.  (1993). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  admini.strative 
review. 

This  notice  services  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Se<;retary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO.s)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  regulations  and 
the  temis  of  an  APO  is  a  sanctionablo 
violation. 

This  administrative  review  and  notice 
aru  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  16.  199.*>. 
Susan  G.  Esserman. 

AssLttant  Secretary  for  Import 

Administration. 

jFR  DfKT.  95-7609  Filed  3-27-95:  8  45  anil 
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Department  of  the  Interior,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-141.  Applicant: 
Department  of  the  Interior,  Menio  Park. 
CA  94025.  Instrument:  SIR  Mass 
Spectrometer,  Model  PRISM. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  442,  January  4, 1995. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  adjustable 
multicollector  with  four  deep  Faraday 
buckets,  (2)  an  electromagnetic  sector 
analyzer  with  a  50  cm  dispersion  and 
(3)  an  online  elemental  analyzer. 

Docket  Number:  94-148.  Applicant: 
Lamont-Doherty  Earth  Obser\atory  of 
Columbia  University,  Palisades,  NY 
10964.  Instrument:  Isotope  Ratio-Gas 
Source  Mass  Spectrometer,  Model 
PRISM.  Manufacturer:  Fisons 
Instruments,  IJnited  Kingdom.  Intended 
Use:  See  notice  at  60  FR  443,  January  4. 
1995.  fleason.'s;  The  foreign  instrument 
provides:  (1)  an  adjustable 
multicollector  with  four  deep  Faraday 
buckets.  (2)  an  electromagnetic  sector 
analyzer  with  a  50  cm  dispersion  and 
(3)  an  automatic  cold  finger  for  samples 
as  small  as  0.2  ml. 

These  capabilities  of  each  of  the 
foreign  instruments  described  above  is 
pertinent  to  each  applicant's  intended 
purpo.ses.  We  know  of  no  in.strument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel 

Director.  Statutory  Import  Progmms  Staff. 

iFR  Doc.  Q.'i-reiO  Filed  3-27-95;  8:45  am) 
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Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminan,-  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipe  and 
tubes  from  Thailand.  We  have 
preliminary  determined  the  net  subsidv 
to  btf  0.73  percent  ad  valorem  for  Saha 
Thai  Pipe  and  Tube  Company  and  all 
other  companies  for  the  period  January' 
1,  1992,  through  December  31.  1992.  If 
the  final  results  remain  the  same  as 
these  preliminary  resuhs  of 
administrative  review,  we  will  instruct 
U.S.  customs  to  assess  countervailing 
duties  as  indicated  above. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  March  28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  Naas  and  Gar\-  Bettger.  Office 
of  Counter\'ailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B099, 14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  DC  20230:  telephone  (202) 
482-3534  or  482-2239,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3.  1993.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (58  FR  41239) 
of  the  countervailing  duty  order  on 
pipes  and  tubes  from  Thailand  (50  FR 
32751;  August  14.  1985).  On  August  31. 
1993,  the  respondents,  the  Royal  Thai 
Govemment  (RTG)  and  Saha  thai  Pipe 
and  Tube  Company  (Saha  Thai), 
requested  an  administrative  review  of 
this  order.  We  initiated  a  review  of  the 
period  January  1. 1992,  through 
December  31, 1992.  on  September  30. 
1993  (58  FR  51053).  The  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise  and  nine  programs. 
The  final  results  of  the  last 
administrative  review  in  this  case  were 
published  October  9.  1991  (56  FR 
.50852). 
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Applicable  Statute  and  Regulations 

The  Oepartnient  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Scope  of  Review 

On  March  29, 1994,  the  Department 
clarified  the  Harmonized  Tariff 
Schedule  (HTS)  numbers  that  were 
applicable  to  the  subject  merchandise 
(see  Memorandum  to  Susan  Esserman 
from  Susan  Kuhbach,  available  in  the 
Central  Records  Unit.  Room  B099.  Main 
Commerce  Building).  This  clarification 
was  necessary  because  of  annual 
changes  in  the  HTS. 

The  scope  now  reads: 

Imports  covered  in  this  review  are 
shipments  of  circular  welded  carbon 
steel  pipes  and  tubes  (pipes  and  tubes) 
with  an  outside  diameter  of  0.375  inch 
or  more  but  not  over  16  inches,  of  any 
wall  thickness.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  structural  tubing,  are 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53  and  A-135.  During  the  review 
period,  this  merchandise  was  classihed 
under  item  numbers  7306.30.10  and 
7306.30.50  of  the  HTS.  The  HTS 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1. 1992,  through  December  31.  1992. 

Analysis  of  Programs 

Export  Packing  Credits 

Export  packing  credits  (EPCs)  are 
short-term  loans  used  for  pre-shipment 
export  financing.  The  loans  are  issued 
by  commercial  banks  in  baht  for  up  to 
180  days.  The  banks  are  required  to 
charge  no  more  than  a  maximum 
interest  rate  of  ten  percent  per  annum 
on  the  loan.  Interest  is  paid  on  the  due 
date  of  the  loan.  To  obtain  these  loans, 
exporters  issue  promissory  notes  to  the 
lending  bank.  The  notes  must  be 
supported  by  an  irrevocable  letter  of 
credit,  a  sales  agreement,  a  purchase 
order,  warehouse  receipt,  or  issuance 
export  bill.  Commercial  banks  can  lend 
up  to  the  amount  of  the  shipment.  They 
then  can  rediscount  50  percent  of  the 
loan  with  the  Bank  of  Thailand  (BOT). 
On  the  date  the  loan  is  due.  the  BOT 
debits  the  commercial  bank's  account 
for  the  principal  and  the  interest  due. 
The  commercial  bank  then  debits  the 
exporter's  account  or  extends  further 


credit  at  negotiated,  commercial  rates  to 
the  exporter.  If  the  terms  of  the  loan  are 
not  met.  the  BOT  charges  the 
commercial  bank  a  penalty  retroactive 
to  the  first  day  of  the  loan. 

In  case  of  non-performance  by  the 
exporter  on  the  due  date  of  the  loan,  the 
exporter  is  charged  an  additional 
penalty  interest  rate  of  6.5  percent  on 
the  entire  loan.  This  penalty  is  forgiven 
and  the  exporter  receives  the  EPC 
preferential  rate  if  it  makes  the  export 
shipment  or  receives  payment  in  foreign 
currency  for  the  product  within  60  days 
after  the  due  date  of  the  promissory 
note.  Because  EPCs  are  available  only  to 
exporters,  they  are  countervailable  to 
the  extent  that  the  loans  are  provided  at 
preferential  rates. 

To  determine  whetlter  llie  loans  are 
preferential,  we  ordinarily  use  the 
predominant  source  of  short-term 
financing  in  the  country  in  question. 
Where  there  is  no  single,  predominant 
source  of  short-term  financing,  we  may 
use  a  benchmark  composed  of  the 
interest  rates  for  two  or  more  sources  of 
short-terra  financing  in  the  country  in 
question,  weighted,  whenever  possible, 
according  to  the  value  of  the  financing 
granted  by  each  source.  In  Final 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Steel  Wire 
Hope  from  Thailand  (56  FR  46299;  Sept. 
11, 1991)  (Steel  Wire  Rope),  the 
Department  concluded  that  the 
minimum  loan  rate  (MLR)  and  the 
minimum  overdraft  rate  (MOR)  as 
reported  in  the  BOT  Quarterly  Bulletin 
are  more  representative  of  the  prevailing 
short-term  interest  rates  in  Thailand 
than  the  rates  used  in  previous  cases. 
Based  on  that  determination  and  on  the 
recent  United  States  Court  of 
International  Trade  (CIT)  decision  in 
Royal  Thai  Government  and  TTU 
Industrial  Corp.  v  United  States,  850  F. 
Supp.  44  (CIT  1994).  which  said  that  the 
average  rate  of  the  MLR  and  MOR  rates 
was  the  appropriate  benchmark  for  short 
term  loans,  we  are  using  the  average  of 
the  1992  MLR  and  MOR  rates  as 
reported  in  the  BOT  Quarterly  Bulletin 
for  1992.  That  rate  was  12.19  percent, 
which  exceeded  the  maximum  interest 
rate  on  EPCs  of  10  percent.  Therefore, 
we  preliminarily  determine  that  EPC 
loans  are  preferential. 

To  calculate  the  benefit  provided  to 
Saha  Thai,  currently  the  only  known 
producer/exporter  of  the  subject 
merchandise,  by  the  EPC  loans  during 
the  period  of  review  (POR),  we 
compared  the  amount  of  interest 
actually  paid  to  the  amount  that  would 
have  been  paid  at  the4)enchmark  rate. 
At  verification,  we  noted  that  the 
company  had  to  specify  the  destination 
of  the  merchandise  in  order  to  receive 


the  EPC  loans.  Because  Saha  Thai  had 
to  specify  the  destination  of  the  subject 
merchandise  at  approval  and  because 
they  exported  only  the  subject 
merchandise  to  the  United  States,  we 
divided  the  benefit  by  its  total  exports 
of  the  subject  merchandise  to  the  United 
States  to  arrive  at  a  net  bounty  or  grant 
of  0.73  percent  ad  valorem. 

Programs  Preliminarily  Determined  Not 
Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  Saha  Thai  did  not  apply  for  or 
receive  benefits  under  these  programs 
for  the  review  period. 

1.  Tax  Certificates  for  Exporters 

2.  Tax  and  Duty  Exemptions  Under 

Section  28  of  the  Investment 
Promotion  Act 

3.  Repurchase  of  Industrial  Bills 

4.  Export  Processing  Zones 

5.  International  Trade  Promotion  Fund/ 

Export  Promotion  Fund 

6.  Electricity  Discounts  for  Exporters 

7.  Reduced  Business  Taxes  for 

Producers  of  Imediate  Goods  for 
Export  Industries 

8.  Additional  Incentives  under  the  IPA 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
for  the  period  of  January  1. 1992. 
through  December  31. 1992,  to  be  0.73 
percent  ad  valorem  for  all  exporters  and 
producers  of  pipe  and  tube  from 
Thailand. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  0.73  percent  ad 
valorem  on  the  f.o.b.  invoice  price  on  all 
shipments  of  this  merchandise  from 
Thailand  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  1. 1992,  and  on  or  before 
December  31,  1992. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  on  shipments  of  0.73 
percent  ad  valorem  on  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  the  warehouse,  for  consumption 
on  or  after  the  date  of  publication  of  the 
final  results  of  this  administrative 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  ten  days 
after  the  date  of  publication  of  this 
written  notice.  Interested  parties  may 
submit  unritten  arguments  in  case  briefs 
on  these  preliminary  results  within  30 
days  of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
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days  after  the  time  limit  for  fifing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  ten  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief.  The 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
355.22. 

Dated:  March  16. 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-7613  Filed  3-27-95:  8:45  ami 
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Foreign-Trade  Zones  Board 
[Order  No.  732] 

Grant  of  Authority  for  Subzone  Status 
BASF  Corporation  (Caprolactam/ 
Nyion-6  Resin);  Freeport,  TX 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Freeport,  Texas  (Brazos  River  Harbor 
Navigation  District),  grantee  of  Foreign- 
Trade  2k)ne  149,  for  authority  to 
establish  S{>ecial-purpose  subzone  status 
at  the  chemical  products  manufacturing 
facilities  of  BASF  Corporation  in 
Freeport.  Texas,  was  filed  by  the  Board 
on  February  2, 1993.  and  notice  inviting 
public  conmient  was  given  in  the 


Federal  Register  (FTZ  Docket  3-93.  58 
FR  8929.  2-18-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  provided 
approval  is  subject  to  certain  conditions; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  149A)  at  the  plant 
sites  of  BASF  Corporation  in  Freeport, 
Texas,  at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28.  and  subject  to  the  following 
conditions: 

1.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchjmdise  admitted  to  the  subzone, 
except  that  nonprivileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
for  foreign  caprolactam  extract  (HTSUS 
2933.71.0000-6)  and  cyclohexanone 
(HTSUS  2914.22.1000)  up  to  a  level  of 
45  million  kilograms  (100  mil.  lbs.) 
annually  for  each  item. 

2.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
December  31, 1999,  subject  to  extension. 

Signed  at  Washington,  DC.  this  17th  day  of 
March  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Attest: 

John  Da  Ponte.  Jr.. 
Executive  Secretary. 
(FR  Doc.  95-7611  Filed  3-27-95;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Sanctuary  Symbol 

AGENCY:  Sanctuaries  and  Reser\'es 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resources  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  SRD  is  announcing  the 
adoption  of  a  symbol  for  the  National 
Marine  Sanctuary  Program  as  required 
by  the  National  Marine  Sanctuaries  Act. 
The  symbol  is  one  element  of  a  pilot 
project  to  enhance  funding  for 
designation  and  management  of  national 
marine  sanctuaries.  In  accordance  with 
the  Act.  SRD  is  publishing,  in  the 
Federal  Register,  the  symbol  shovyn  in 
the  attachment  to  this  document.  This 
s>'mbol  shall  be  the  official  symbol  for 


the  National  Marine  Sanctuary  Program. 
This  notice  also  announces  the 
opportunity  for  interested  persons  to 
become  official  sponsors  of  the  National 
Marine  Sanctuary  Program  or  of 
individual  sanctuaries. 
DATES:  The  Office  of  Ocean  and  Coastal 
Resource  Management  will  begin  using 
the  symbol  immediately. 
ADDRESSES:  Information  on  becoming  an 
official  sponsor  may  be  obtained  from: 
Justin  Kenney.  National  Oceanic  and 
Atmospheric  Administration, 
Sanctuaries  and  Reserves  Division,  1305 
East-West  Highway,  12th  fioor.  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Kenney  at  (301)  713-3145  ext. 
153  or  Harriet  Sopherat  (301)  713-3125 
ext.  109. 

SUPPLEMENTARY  INFORM/mON:  Under 
Title  III  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972. 
as  amended,  the  United  States  Congress 
has  authorized  the  designation  of 
discrete  areas  of  the  marine 
environment  as  National  Marine 
Sanctuaries  to  protect  distinctive 
natural  and  cultural  resources  whose 
protection  and  beneficial  use  requires 
comprehensive  planning  and 
management.  The  National  Marine 
Sanctuary  Program  was  established  by 
the  Act.  and  is  administered  by  the 
Sanctuaries  and  Reserves  Division  of  the 
National  Oceanic  and  Atmospheric 
Administration. 

The  mission  of  the  National  Marine 
Sanctuar>'  Program  is  to  identify, 
designate  and  manage  areas  of  the 
marine  environment  of  special  national 
significance  due  to  their  conservation, 
recreational,  ecological,  historical, 
research,  educational,  and  aesthetic 
qualities. 

The  Program  currently  has  14 
designated  sites  including  Olympic 
Coast.  Cordell  Bank.  Gulf  of  the 
Farallones.  Monteray  Bay,  Channel 
Islands,  Hawaiian  Islands  Humpback 
Whale,  Fagatele  Bay,  Flower  Garden 
Banks,  Looe  Key,  Key  Largo,  Gray's 
Reef,  the  Monitor.  Florida  Keys,  and  the 
Stellwaen  Bank  National  Marine 
Sanctuaries. 

In  1992.  with  the  passage  of  the 
National  Marine  Sanctuaries  Act.  Pub. 
L.  102-587.  Congress  directed  the 
National  Marine  Sanctuan*-  Program  to 
enhance  funding  for  the  designation  and 
management  of  national  marine 
sanctuaries  through  the  creation, 
adoption  and  maii^eting  of  a  logo. 
Through  a  partnership  with  the  National 
Fish  and  Wildlife  Foundation,  the 
Sanctuary  Program  received  pro  bono 
assistance  from  Lintas,  a  national  public 
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relations  and  marketing  firm,  in 
developing  the  sanctuary  symbol. 

The  National  Marine  Sanctuaries  Act 
also  directs  the  Sanctuary  Program  to 
solicit  and  designate  o^cial  sponsors  of 
the  Program  or  of  individual  National 
Marine  Sanctuaries.  These  sponsors 
shall  be  authorized  to  manufacture, 
reproduce,  or  use  the  symbol.  The 


Sanctuary  Program  is  authorized  to  sell 
rights  to  the  logo  for  such  use  and  retain 
the  funds  to  enhance  and  manage 
National  Marine  Sanctuaries.  The 
symbol  is  the  property  of  the  United 
States  and  it  is  unlawful  for  any  person, 
except  a  designated  sponsor,  to 
manufacture,  reproduce  or  use  the 
symbol.  Persons  interested  in  becoming 


an  official  sponsor  of  the  National 
Marine  Sanctuary  Program  or  of  an 
individual  sanctuary  should  contact 
Justin  Kenney. 

Dated:  March  22.  1995. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Senices 
and  Coastal  Zone  Management.     ■ 
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NATIONAL  MARINE 
SANCTUARIES 
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DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Hearing 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  hearing  sponsored  by  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  This  document  is  intended 
to  notify  the  general  pubUc. 
DATE  AND  TIME:  Tuesday.  April  11.  1995. 
beginning  at  9:00  a.m.  and  ending  at 
5:00  p.m. 

ADDRESSES:  The  Hyatt  Regency 
Washington,  400  New  Jersey  Avenue 


NVV..  Columbia  B  Room,  in  Washington. 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  1280  Maryland 
Avenue  SW.,  Suite  601,  Washington.  DC 
20202-7582 (202) 708-7439. 
SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098)." 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  «id  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 


Student  Loan  Program  and  an  in-depth 
study  of  student  loan  simplification.  As 
a  result  of  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993.  Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  Direct  Loan  Program 
(FDLP)  and  the  Federal  Family 
Education  Loan  Program  (FFELP).  The 
Committee  will  report  to  the  Secretary 
and  Congress  on  not  less  than  an  annual 
basis  on  the  operation  of  both  programs 
and  submit  a  final  report  by  January  1. 
1997. 

The  Advisory  Committee  will  meet  in 
Washington.  DC  on  April  11.  1995,  from 
9  a.m.  to  5  p.m. 

The  proposed  agenda  includes 
discussion  sessions  on  the  FFELP. 
Among  the  topics  to  be  addressed  are: 
an  update  on  current  and  future 
opportunities  for  streamlining  the 
FFELP;  program  integrity;  and  stability 
in  the  FFELP.  Those  who  cannot  attend 
the  hearing  are  invited  to  submit  written 
testimony  for  the  record.  Written 


testimony  should  be  mailed  to  the 
Advisory  Committee  office.  Space  is 
limited  and  you  are  encouraged  to 
register  early  if  you  plan  to  attend.  To 
register,  please  fax  your  name,  title, 
affiliation,  complete  address,  telephone 
number,  and  fax  number  to  the 
Advisory  Committee  staff  office  at  (202) 
401-3467.  If  you  are  unable  to  fax. 
please  mail  your  registration 
information  or  contact  the  Advisory 
Committee  staff  office  at  (202)  708- 
7439.  Also,  you  may  register  through 
INTERNET  at  Hope— Gray<&DOED. gov 
The  registration  deadline  is  Thursday. 
April  6. 1995. 

Records  are  kept  of  all  Committee 
prof;eedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
A.ssi.stance.  1280  Maryland  Avenue  SW  . 
Suite  601.  Washington.  DC  from  the 
hours  of  9  a.m.  to  5:30  p.m.,  weekdays, 
except  Federal  holidays. 

Dated:  March  22. 199S 

Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Commiltef  on 
Studfnt  Financial  Assistance. 

IFR  Doc.  95-7528  Filed  3-27-95;  8:45  anil 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewatile  Energy 

National  Electric  and  Magnetic  Fields 
Advisory  Committee;  Reestabtishment 

Pursuant  to  section  14(a)(2)(a)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations.  Section  101- 
6.1015.  and  following  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration,  notice 
is  hereby  given  that  the  National 
Electric  and  Magnetic  Fields  Advisory 
Committee  has  been  reestablished  for  a 
2-year  period.  The  Committee  will 
provide  advice  to  the  Secretary  of 
Energy  and  the  Director  of  the  National 
Institute  of  Environmental  Health 
Sciences. 

The  reestablishment  of  the  National 
Electric  and  Magnetic  Fields  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department's  business  and  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Public  Ldw  95-91).  and  rules  and 


regulations  issued  in  implementation  of 
lho.se  Acts. 

Further  information  regarding  this 
Advisory  Committee  can  be  obtained 
from  Rachel  Murphy  Samuel  at  (202) 
386-3279. 

i.<suf!d  in  Washington.  DC.  on  Mar(  h  2(), 

|oAnn  Uliilman, 

Dfpiily  Advisory-  Committee  Manaf^emenl 

Officer 

IFR  Dot:.  95-7604  Filed  3-27-95:  8  45  ami 
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Preparation  of  an  Environmental 
Impact  Statement  for  the  Management 
of  Spent  Nuclear  Fuel  From  the  K- 
Basins  at  the  Hanford  Site.  Rictiland, 
WA 

AGENCY;  U.S.  Department  of  Energy 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

StiMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  432l'  et  seq.).  the 
Council  on  Environmental  Quality 
NEPA  regulations  (40  CFR  Parts  1500- 
1508)  and  the  DOE  NEPA  regulations 
(10  CFR  Part  1021)  to  examine 
alternatives  for  the  management  of  spent 
nuclear  fuel  (SNF)  currently  stored  in 
the  K-East  and  K-West  SNF  storage 
basins  (K-Basins)  at  the  Hanford  Site 
DOE  also  announces  its  intent  to 
conduct  public  meetings  on  the 
proposed  scope  of  the  EIS  and  invites 
public  comment  on  the  proposed  scope, 
including  the  issues  and  alternatives  to 
be  evaluated  in  the  EIS. 

Approximately  2100  metric;  tons  of 
uranium  in  the  form  of  irradiated 
defense  production  reactor  fuels  are 
stored  in  the  Hanford  K-Basins,  40-year- 
old  facilities  located  near  the  Columbia 
River.  The  K-East  Basin  has  leaked 
water  in  the  past  and  may  still  be 
leaking  small  quantities  of  water.  Much 
of  the  SNF  stored  there  is  damaged  and 
continues  to  deteriorate.  The  K-Basins 
are  not  suitable  for  long-term  SNF 
storage. 

In  a  November  1993  report  entitled. 
"Spent  Fuel  Working  Group  Report  on 
Inventory  and  Storage  of  the 
Department's  Spent  Nuclear  Fuel  and 
other  Reactor  Irradiated  Nuclear 
Materials  and  their  Environmental. 
Safety,  and  Health  Vulnerabilities." 
DOE  identified  K-Basins  storage 
problems  as  requiring  priority  attention 
Similar  findings  have  been  reached  by 
the  Defense  Nuclear  Facilities  Safety 


Board,  in  its  recommendation  94-1.  and 
by  DOE  stakeholders. 

The  purpose  of  DOE's  action  would 
be  to  (1)  prevent  the  potential  release  of 
radioactive  materials  into  the  air  or  the 
soil  surrounding  the  K-Basins  storage 
area  and  their  potential  migration 
through  the  soil  column  and  into  the 
nearby  Columbia  River  due  to  a  failure 
of  the  existing  K-Basins.  (2)  reduce 
occupational  radiation  exposure.  (3) 
enhance  near-term  safety  by  eliminating 
the  risks  posed  to  the  public  and 
workers  by  the  formation  of  reactive 
compounds  during  continued 
deterioration  of  SNF  in  the  K-Basins. 

DOE  proposes  to  take  expeditious 
action  to  reduce  risks  to  public  health 
and  the  environment  by  removing  SN'F 
from  the  K-Basins  and.  subsequently,  to 
take  action  to  manage  the  SNF  in  a  safe 
and  environmentally  sound  manner  for 
up  to  40  years  until  ultimate  disposition 
decisions  are  made  and  implemented. 
The  EIS  would  evaluate  a  range  of 
implementation  alternatives  for  the 
proposed  action,  including  alternative   • 
SNF  management  locations  (relocating 
the  SNF  to  a  new.  or  modified  existing 
facility  at  the  Hanford  Site  or  other  DOF 
.sites),  alternative  storage  methods  (wet 
or  dr>'  storage),  and  alternative 
.stabilization  technologies  th-^t  might  be 
used  to  prepare  the  SNF  for  storage  until 
decisions  on  ultimate  disposition  are 
made  and  implemented  at  either  a 
domestic  or  foreign  facility.  The  EfS 
would  also  evaluate  a  no  action 
alternative  involving  continued-storage 
of  fuel  in  the  K-Basins.  including 
continued  maintenance,  monitoring  and 
sur\eillance.  and  an  alternative 
involving  continued  storage  in  the  K- 
Basins  with  safety  upgrades  that  might 
include  overpacking  existing  fuel 
containers  and  performing  life  cKtensioii 
upgrades  for  the  K-Basins. 

Under  all  of  the  implementation 
alternatives  for  the  proposed  action, 
sludge  would  be  removed  from  the  K- 
East  Basin  and  stored,  treated  or 
disposed  of  using  existing  waste 
management  systems.  Water  re:",(ining 
in  the  K-Basins  after  SNF  and  siudge 
removal  would  be  treated  and  disposed 
of  and  the  K-Basins  would  be 
deactivated. 

DOE  also  proposes  to  take  several 
interim  actions  to  improve  the  safety 
posture  of  the  K-Basins  and  to  support 
the  preparation  of  this  EIS.  These 
include  the  construction  of  cofferdams 
to  mitigate  the  consequences  of  a  basin 
failure,  characterization  of  the  K-Basins 
SNF  and  sludge,  facility  maintenance  or 
upgrades  needed  for  continued  safe 
operations,  dose  redut:tion  activities, 
and  removal  of  debris  such  as  unused 
canisters  and  discarded  tools  from  the 
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K-Basins.  DOE  is  also  preparing  an 
environmental  asses.sinent  for  a 
proposed  interim  action  to  move 
approximately  four  metric  tons  of  SNF 
from  the  Plutonium  Uranium  Extraction 
Plant  (PUREX)  and  the  NReactor  to  the 
K-Basiiis  for  storage  and  subsequent 
management  with  the  SNF  already  in 
the  K-Basins. 

DOE  is  considering  system-wide 
management  alternatives  for  all  of  its 
SNF  (including  that  currently  stored  in 
the  K-Basins  and  elsewhere  at  Hanford) 
in  the  Programmatic  SNF  Management 
and  Idaho  National  Engineering 
Laboratory  Environmental  Restoration 
and  Waste  Management  Programs  EIS. 
DOE/EIS-0203  (SNF  PEIS).  In  the 
Record  of  Decision  for  the  SNF  PEIS, 
which  DOE  expects  to  issue  by  June 
199,5.  DOE  will  make  strategic  decisions 
regarding  the  future  management  of  SNF 
until  ultimate  disposition  decisions  are 
made  and  implemented.  Site-spocific 
NEPA  documents  would  be  prepared,  as 
appropriate,  to  implement  the 
programmatic  decisions  made  in  the 
SNF  PEIS. 

In  the  K-Basins  EIS.  IX)E  plans  to 
address  both  the  expeditious  removal 
and  temporary  storage  of  K-Basins  SNF. 
and  the  subsequent  management  of  that 
SNF.  DOE  believes  thot  expeditious 
removal  and  storage  of  K-Basins  SNF 
away  from  the  Columbia  River  is  needed 
to  reduce  risks  to  public  health  and  the 
environment,  and  that  this  part  of  its 
proposed  action  would  be  compatible 
with  the  full  range  of  alternatives  for 
subsequent  management  of  K-Basins 
SNF  being  evaluated  in  the  SNF  PEIS 
(i.e..  the  K-Basins  fuels  would  either  be 
managed  at  the  Hanford  Site,  or  shipped 
offsite  for  management  at  another 
location). 

Any  decision  on  expeditious  removal 
and  subsequent  management  of  K- 
Basins  SNF  would  be  made  and 
implemented  in  a  manner  consistent 
with  programmatic  decisions  on 
management  of  all  of  DOE's  SNF  that 
will  he  made  in  the  SNF  PEIS  Re<;ord  of 
Decision. 

DATES:  DOE  invites  all  interested  parties 
to  submit  written  comments  or 
suggestions  concerning  the  scope  of  the 
issues  to  be  addressed,  alternatives  to  be 
analyzed,  and  the  environmental 
impacts  to  be  assessed  in  the  K-Basins 
EIS  during  a  comment  period  ending 
May  12. 1995. 

The  public  is  also  invited  to  attend 
scoping  meetings  at  which  oral 
comments  may  be  presented  on  the 
scope  of  the  EIS.  Oral  and  written 
comments  will  be  considered  equally  in 
preparation  of  the  EIS. 

Written  comments  m  ist  be 
postmarked  by  May  12.  1995  to  ensure 


consideration.  Comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable.  Oral  and  written 
comments  will  be  received  at  public 
scoping  meetings  to  be  held  on  the  dates 
and  at  the  locations  given  below: 

Hanforil-House  Rml  Lion.      Apr.  18.  1995. 

80Z  George  Washington 

Wav,  Richland.  WA 

99.152.  Phone:  (509) 

946-7611  or  (800)  547- 

8010. 
Spokane  Shilo  Inn.  923  Apr.  20.  1995. 

East  .Ird  Avenue.  Spo- 
kane. WA  99202. 

Phone:  (509)  535-9000. 
Portland  Red  Lion  Inn.  Apr.  25.  1995. 

310  .S.W.  Lincoln.  Port- 
land, OR  97201.  Phone: 

(503)  221-0450. 
.Seattle  Center.  305  Har-  Apr.  27.  1995. 

rison  .Street.  Seattle. 

WA  98109.  Phone: 

(206)  684-7202. 

Each  scoping  meeting  will  begin  with 
a  short  presentation  by  DOE  officials  on 
the  EIS  process,  the  overall  Hanford  Site 
SNF  project,  and  the  proposed  action. 
Individuals  and  organization 
spokespersons  will  then  be  invited  to 
present  comments.  The  agenda  will  be 
repeated  twice  daily  at  each  location, 
with  afternoon  and  evening  sessions. 
The  hours  for  the  sessions  will  be:  1  pm 
to  4:.10  pm  and  6:30  pm  to  10  pm. 

Requests  to  speak  at  these  meetings 
may  be  made  at  the  meeting  or  by 
calling  the  toll-free  telephone  number. 
1-80O-321-2008.  by  3:00  pm  the  day 
before  the  meeting  or  by  writing  to 
Suzanne  Clark  (see  AOORESSES,  below). 
Speakers  will  be  heard  on  a  first -come 
first-served  basis  as  time  permits. 
Written  comments  will  also  be  accepted 
at  the  meetings,  and  sp)eakers  are 
encouraged  to  provide  written  versions 
of  their  oral  comments  for  the  record. 

The  meetings  will  be  conducted  by  a 
moderator  who  may  ask  speakers 
clarifying  questions.  Individuals 
requesting  to  speak  on  behalf  of  an 
organization  must  identify  the 
organization.  Time  limits  for  speakers 
will  be  determined  by  the  number  of 
speakers  and  the  allotted  time. 
Comments  will  be  recorded  by  a  court 
reporter  and  will  become  part  of  the 
scoping  meeting  record.  DOE  will  also 
provide  opportunities  for  informal 
discussions  about  the  scope  and  content 
of  the  EIS.  and  will  make  subject  matter 
experts  available  to  answer  questions 
about  the  proposal. 

DOE  will  review  the  comments  and 
will  prepare  an  Implementation  Plan 
that  will  record  the  results  of  the 
scoping  process:  provide  guidance  for 
preparation  of  the  EIS;  and  establish  its 
scope,  content,  and  .schedule.  Copies  of 


the  Implementation  Plan  will  be  made 
available  for  inspection  in  the  public 
reading  rooms  listed  below. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  K-Basins  EIS.  questions 
concerning  the  Hanford  Site  SNF 
project,  requests  to  speak  at  the  public 
meetings,  and  requests  for  copies  of  the 
Implementation  Plan  and/or  the  Draft 
EIS  should  be  directed  to  the  DOE 
Do<:ument  Manager  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Clark,  Document  Manager,  K- 
Basins  EIS  Scoping  Comments,  U.S. 
Department  of  Energy,  Post  Office  Box 
.SSO.  Richlond,  Washington  99352. 
Telephone:  509-376-9055  or  l-«00- 
321-2008. 

For  information  on  the  DOE  NEPA 
process,  contact:  Carol  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energv.  1000  Independence  Avenue, 
S.W.  Washington,  D.C.  20585. 
Telephone:  202-586-4600.  or  leave  a 
message  at  1-800-472-2756. 

Copies  of  DOE  documents  referenced 
in  this  notice  and  reloted  background 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 

1.  U.S.  Department  of  Energy,  Forrestal 
Building.  Freedom  of  Information 
Reoding  Room  lE-190,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Phone:  (202) 
586-6020 

2.  Richland  Public  Library.  955 
Northgate,  Richland,  WA  99352-3539, 
Phone:  (509)  943-7457 

3.  Foley  Center  Library.  Gonzaga 
University.  E.  502  Boone,  Spokane. 
WA  99258,  Phone:  (509)  484-2831 

4.  Branford  Price  Millar  Library. 
Government  Documents  Section, 
Portland  State  University,  924 
Southwest  Harrison,  Portland,  OR 
97201.  Phone:  (509)  72.5-4617 

5.  Suzzallo  Library,  Government 
Publications,  University  of 
Washington.  Seattle.  WA  98195. 
Phone:  (206)  543-9158 

6.  U.S.  DOE  Public  Reading  Room. 
Washington  State  University.  100 
Sprout  Road  (Room  130).  Richland. 
WA  99352.  Phone:  (509)  376-8583 

SUPPLEMENTARY  INFORMATION:  [XDE 
operated  nine  water-cooled,  graphite- 
moderated  reactors,  froni  1944  to  1988 
at  the  Hanford  Site  to  produce 
plutonium  by  irradiating  uranium.  Most 
of  the  irradiated  nuclear  fuel  (referred  to 
in  this  Notice  as  SNF)  from  these 
reactors  was  reprocessed  at  Hanford 
chemical  separations  facilities  to 
recover  plutonium.  uranium,  and  other 
materials  to  support  the  DOE  nuclear 
weapons  production  mission.  In  1992. 


because  additional  quantities  of  these 
materials  were  no  longer  needed, 
reprocessing  was  halted  at  the  Hanford 
Site  before  all  the  SNF  was  reprocessed. 
As  a  result,  approximately  2100  metric 
tons  of  SNF  remains  in  storage  at  the 
Hanford  Site's  K-Basins  in  the  100-K 
Area.  Additional  SNF  from  a  variety  of 
defense  and  research  missions  remains 
at  other  locations  at  the  Hanford  Site. 

The  K-East  and  K-West  Basins  were 
constructed  in  the  early  19.50s  to 
provide  temporary  storage  of  fuel 
discharged  from  the  K  Reactors.  The  K 
Reactors  were  shut  down  in  1970.  and 
the  basins  were  subsequently  used  to 
store  SNF  from  N  Reactor.  The  basins 
are  located  approximately  1,000  feet 
from  the  Columbia  River.  They  are 
unlined.  concrete.  1.3  million-gallon 
water  pools  with  an  asphaltic  membrane 
beneath  each  basin.  The  K-East  Basin 
presently  stores  approximately  1,150 
metric  tons  of  SNF.  The  SNF  has  been 
stored  under  water  in  open-top  canisters 
for  periods  ranging  from  6  to  23  years. 
The  fuel  is  corroding,  and  an  estimated 
50  cubic  meters  of  sludge  (containing 
radionuclides,  corrosion  products  and 
miscellaneous  materials)  has 
accumulated  in  the  basin.  The  K-East 
basin  has  leaked  to  the  environment, 
most  likely  at  the  basin  discharge  chute 
construction  joint.  The  asphaltic 
membrane  does  not  extend  beneath  this 
area. 

The  K-West  Basin  presently  stores 
approximately  950  metric  tons  of  SNF. 
Prior  to  storage  in  the  K-West  Basin,  the 
SNF  was  placed  in  closed  containers,  so 
there  is  no  appreciable  sludge  buildup 
in  the  K-West  Basin.  The  K-West  Basin 
is  not  believed  to  be  leaking.  The 
discharge  chute  construction  joints 
between  the  foundations  of  the  Basins 
and  the  K  Reactors  are  not  adequately 
reinforced,  and  a  seismic  event  could 
trigger  considerable  leakage  due  to 
displacement. 

In  February  1994.  the  Defense  Nudear 
Facilities  Safety  Board,  in  its 
Recommendation  94-1  to  DOE. 
expressed  significant  concern  with 
continued  storage  at  the  K-East  Basin,  as 
follows: 

•The  K-East  Basin  at  the  Hanford  Site 
contains  hundreds  of  tons  of  deteriorating 
irradiated  nuclear  fuel  from  the  N  Roador. 
This  fuel  has  been  heavily  corroded  during 
its  long  period  of  storage  under  water,  and 
the  bottom  of  the  basin  is  now  covered  by  a 
thick  deposit  of  sludge  containing  actinidn 
compounds  and  fission  products.  The  basin 
is  near  the  Columbia  River.  It  has  leaked  on 
several  occasions,  is  likely  to  leak  again,  and 
has  design  and  construction  defects  that 
make  it  seismically  unsafe." 


Proposed  Action 

DOE  proposes  to  take  expeditious 
action  to  reduce  risks  to  public  heahh 
and  the  environment  by  removing  SNF 
from  the  K-Basins  and.  subsequently,  to 
take  action  to  manage  the  SNF  in  a  safe 
and  environmentally  sound  manner 
until  ultimate  disposition  decisions  are 
made  and  implemented. 

Preliminary  Description  of  Alternatives 

The  proposed  K-Basins  EIS  would 
analyze  the  potential  environmental 
consequences  of  reasonable  alternatives 
for  reducing  risks  associated  with  the 
management  of  SNF  in  the  K-Basins.  A 
preliminary  list  of  alternatives  includes 

(1)  Continued  storage  in  the  K-Basins 
with  no  modifications  except  for 
continued  maintenance,  monitoring, 
and  ongoing  safety  upgrades  (no  action); 

(2)  enhanced  storage  in  the  K-Basins, 
which  would  involve  overpacking  SNF 
and  performing  facility  life  extension 
safety  upgrades  at  the  K-Basins  in 
addition  to  the  monitoring,  maintenance 
and  ongoing  safety  upgrades:  and  (3) 
alternatives  for  implementing  the 
proposed  action  that  would  involve 
removal  of  K-Basins  SNF.  temporary- 
.storage  of  the  SNF  at  a  newly 
con.structed  facility  or  modified  existing 
facility,  and  subsequent  management  at 
Hanford  or  processing  at  a  foreign     • 
facility  or  an  offsite  location,  depending 
on  decisions  to  be  made  based  on  the 
SNF  PEIS.  The  no-action  alternative  is 
included  to  provide  a  baseline  for 
comparison  among  alternatives,  and  to 
comply  with  the  Council  on 
Environmental  Quality  regulation  (40 
CFR  1502.14  (d))  that  requires 
consideration  of  a  no-action  alternative. 

Under  all  of  the  removal  alternatives, 
the  first  step  would  involve  placing  the 
K-Basin  SNF  canisters  and  sludge 
adhering  to  or  within  the  cani.sters  after 
sludge  removal  activities  in  wet  or 
damp  multi-canister  overpacks.  .sealing 
an  inert  atmosphere  in  the  overpacks, 
and  transferring  the  overpacked  SNF 
and  canister  sludge  to  a  newly- 
constructed  or  modified  existing  facility 
at  the  Hanford  site  for  temporary- 
storage.  One  option  that  DOE  is 
considering  involves  modifying  the 
existing  foundation  for  the  high-level 
waste  canister  storage  building  at 
Hanford  to  ser\'e  as  a  storage  facility  for 
the  K-Basin  SNF.  (Construction  of  the 
canister  storage  building  was  halted  at 
the  foundation  stage  when  the  high- 
level  waste  vitrification  projet;t  was 
suspended.)  The  canister  .storage 
building  could  also  be  modified  to 
accommodate  subsequent  (se<;ond  step, 
see  l)elovv)  SNF  management  actions 
that  may  be  needed,  including  SNF 


treatment  and  dr\-  storage.  As  part  of  tliu 
first  step,  after  removing  the  fuel.  DOE 
would  deactivate  the  K-Basins.  which 
would  involve  removal  and,  as 
appropriate,  treatment,  storage  and 
disposal  of  the  K-Ea.st  Basin  sludge  and 
the  water  from  both  basins  using 
existing  waste  management  systems  at 
the  Hanford  Site.  Taking  this'first  step 
would  be  compatible  with  the  full  range 
of  the  reasonable  alternatives  for 
subsequent  management  of  K-Basin  or 
other  DOE  SNF,  and  would  be 
consistent  with  the  full  range  of 
alternatives  that  DOE  is  considering  in 
the  SNF  PEIS. 

The  .second  step  would  involve 
subsequent  actions  to  continue  to 
manage  the  SNF  in  a  safe  and 
environmentally  responsible  manner 
until  ultimate  disposition  decisions  an- 
made  and  implemented.  DOE  will 
consider  a  full  range  of  reasonable 
alternatives,  including  deferring  the 
second  step.  Alternatives  to  be 
con.sidered  would  include  alternative 
SNF  management  locations  at  the 
Hanford  Site  or,  depending  on  decisions 
to  be  made  based  on  the  SNF  PEIS.  at 
other  DOE  sites.  Alternative  storage 
methods  include  wet  storage  and  dry 
storage.  The  K-Basin  SNF  may  require 
stabilization  to  eliminate  potential 
reactivity  or  pyrophoricity  and  ensure 
its  safe  management.  Alternative 
stabilization  technologies  to  be 
considered  would  include  surface 
passivation  (dr>ing.  dehydriding  and 
then  canning  in  an  inert  atmosphere), 
calcining  (dissolving,  oxidizing,  and 
solidifying  the  SNF).  and  other 
processing  (including  dissolving, 
oxidizing,  separating,  and  solidifying 
SNF  components)  at  a  domestic  or 
foreign  facility. 

Any  decision  to  remove  and 
subsequently  manage  K-Basin  SNF 
would  be  made  and  implemented  in  a 
manner  consistent  with  the  SNF  PEIS 
Record  of  Decision.  The  SNF  PEIS 
alternatives  include  a  No  Action 
alternative  under  which  DOE  would 
take  only  those  minimal  actions  that  are 
required  for  safe  and  secure  SNF 
management:  a  Decentralization 
Alternative  that  would  require  SNF 
irradiated  at  Hanford  to  be  managed  at 
Hanford;  a  1992/1993  Planning  Basis 
Alternative  that  would  ship  TRIGA 
reactor  fuel  currently  stored  at  Hanford 
to  Idaho  National  Engineering 
Laboratory,  but  otherwise  would  be  the 
same  as  the  decentralization  alternative; 
a  Regionalization  Alternative  that 
considers  shipping  Hanford  S.NF  offsite 
or  naming  Hanford  as  the  regional 
management  location  for  SNF  west  of 
the  Mississippi  River;  and  a 
Centralization  Alternative  where  all 
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SNF  would  be  sent  to  one  site  (Hanford 
or  another  candidate  site)  for 
management.  Under  these  alternatives, 
K-Basins  SNF  would  either  be  managed 
at  Hanford  or  shipped  to  the  regional  or 
central  storage  site  (if  Hanford  is  not 
chosen  as  the  regional  or  central  storage 
site). 

Interim  Actions 

IX)E  has  prepared  an  Environmental 
Assessment  for  the  proposed 
Characterization  of  Stored  Defense 
Froduciion  Spent  Nuclear  Fuel  and 
Associated  Materials  at  Hanford  Site. 
Richland,  Washington.  (DOE/EA-1030. 
March  1995),  to  obtain  information 
needed  to  analyze  the  environmental 
impacts  of  alternative  methods  of 
removing  and  managing  the  fuel  and 
sludge  in  the  K-Basins.  The  proposed 
characterization  would  support  the 
preparation  of  this  EIS.  The 
characterization  data  are  also  needed  to 
help  DOE  develop  safety  analyses  for 
management  of  K-Basins  and  other 
Hanford  SNF.  including  those  for 
transportation  and  conditioning.  DOE 
issued  a  Finding  of  No  Significant 
Impact  for  this  action  on  March  13, 
1995. 

DOE  is  also  preparing  an 
environmental  assessment  for  the 
proposal  to  transfer  approximately  four 
metric  tons  of  defense  production 
reactor  irradiated  fuel  to  the  K-Basins  to 
enable  deactivation  of  the  Plutonium/ 
Uranium  Extraction  (PUREX)  Plant  and 
the  N-Reacrtor.  This  proposed  transfer  of 
fuel,  which  involves  a  relatively  small 
amount  of  SNF,  is  intended  to  eliminate 
safety  risks  associated  with  continued 
storage  of  SNF  at  the  PUREX  plant  and 
N-Reactor,  The  PUREX  Plant  and  N- 
Reactor  inventories  would  not  add 
appreciably  to  the  amount  of  SNF 
currently  stored  in  the  K-Basins  or  to 
the  environmental  impacts  of  continued 
storage  in  the  K-Basins  during  the  time 
needed  for  the  Department  to 
implement  decisions  on  management  of 
K-Basins  SNF. 

DOE  also  proposes  to  take  other  near- 
term  actions  to  improve  the  safety 
posture  of  the  K-Basins.  Installation  of 
cofferdams  would  isolate  the  discharge 
chute  and  prevent  leaks  in  the  event  of 
a  basin  failure.  The  cofferdams  also 
would  prevent  the  potential  release  of 
radioactively  contaminated  water  and 
possible  airborne  releases  that  could 
result  from  exposed  sludge  and  SNF 
after  a  basin  failure.  (Sludge  could  be 
released  to  the  air  as  a  dry  powder,  or 
the  potentially  pyrophoric  SNF  could 
ignite  if  it  is  not  kept  wet  until  it  is 
stabilized.)  Systems  needed  for  safe 
operations  would  he  upgraded, 
including  the  electrical,  potable  water. 


fire  protection,  and  certain  maintenance 
systems,  and  the  ion  exchange  system 
used  to  treat  the  water  in  the  K-Basins. 
Debris  (unused  canisters,  discarded 
tools  and  similar  items)  would  be 
removed  from  the  K-Basins  and 
managed  as  solid  waste. 

Compatibility  With  Possible  Future 
Decisions 

The  phase-out  of  chemical 
reprocessing  in  support  of  the  weapons 
production  mission  throughout  the  DOE 
complex  resulted  in  the  need  to  identify 
a  strategy  for  the  management  of  all 
DOE-owned  SNF  until  its  ultimate 
disposition.  To  that  end.  DOE  is 
preparing  the  SNF  PEIS.  The  Draft  SNF 
PEIS  was  issued  for  public  comment  in 
June  1994,  the  final  SNF  PEIS  is 
scheduled  to  be  issued  by  April  30, 
1995,  and  the  Record  of  Decision  by 
June  1995.  The  SNF  PEIS  Record  of 
Decision  would  establish  programmatic 
direction  for  DOE  SNF  management, 
and  would  identify  which  DOE  sites 
would  manage  DOE  SNF  until  ultimate 
disposition  decisions  are  made  and 
implemented.  Proposals  to  implement 
the  programmatic  decisions  regarding 
Hanford 's  role  in  the  Department's 
overall  SNF  strategy  would  be  covered 
in  Han  ford-specific  NEPA  documents, 
such  as  the  K-Basins  EIS. 

DOE  plans  to  address  in  the  K-Basins 
EIS  both  the  expeditious  removal  and 
temporary  storage  of  K-Basins  SNF.  and 
the  subsequent  management  of  that 
SNF.  DOE  believes  that  expeditious 
removal  and  temporary  storage  of  K- 
Basins  SNF  away  from  the  Columbia 
River  is  needed  to  reduce  risks  to  public 
health  and  the  environment,  and  that 
this  part  of  its  proposed  action  would  be 
compatible  with  the  full  range  of 
alternatives  for  subsequent  management 
of  K-Basins  SNF  to  be  evaluated  in  the 
SNF  PEIS  (i.e..  the  K-Basins  fuels  would 
either  be  managed  at  the  Hanford  Site, 
or  shipped  offsite  for  management  at 
another  location).  Any  decision  on 
expeditious  removal  and  subsequent 
management  of  K-Basins  SNF  would  be 
made  and  implemented  in  a  manner 
consistent  with  decisions  on 
management  of  other  SNF  that  DOE  will 
make  in  the  SNF  PEIS  Record  of 
Decision. 

Additional  Technical  Information 

Additional  technical  information  on 
the  conditions  at  the  K-Basins  is 
provided  in  the  November  1993  report. 
"Spent  Fuel  Working  Group  Report  on 
Inventory  and  Storage  of  the 
Department's  Spent  Nuclear  Fuel  and 
other  Reactor  Irradiated  Nuclear 
Materials  and  their  Environmental. 
Safety,  and  Health  Vulnerabilities." 


This  evaluation  was  followed  by  a  Plan 
of  Action  to  Resolve  Spent  Nuclear  Fuel 
Vulnerabihties  in  February  1994.  which 
identified  three  phases  to  resolve  those 
vulnerabilities.  The  Phase  I  Action  Plan, 
which  addres.ses  the  most  urgent 
activities  (including  the  Hanford  K- 
Basins).  was  issued  immediately.  The 
Phase  II  Action  Plan  was  released  in 
April  1994  for  public  comment.  The 
Phase  III  Action  Plan  was  issued  in 
October  1994.  All  of  these  documents 
are  available  upon  request  from  the  K- 
Basins  EIS  Document  Manager 
identified  above. 

Related  NEPA  Documentation 

Department  of  Energy  NEPA 
documents  have  been  or  are  being 
prepared  that  are  related  to,  but  not 
within  the  proposed  scope  of,  the  K- 
Basins  EIS.  These  include: 

1.  Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Draft  EIS,  DOE/EIS-0203-D. 
)une  1994.  Hanford  is  being  considered 
as  a  candidate  site  for  a  full  range  of 
SNF  management  functions. 
Alternatively.  Hanford  Site  SNF  would 
be  trans|>o>ted  for  management  at  other 
DOE  site(s).  DOE  expects  to  complete 
the  Final  EIS  in  April.  1995  and  Issue 

a  Record  of  Decision  by  June  1,  1995. 

2.  Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel,  Draft  EIS  in  preparation,  DOE/ 
EIS-0218D.  Hanford  is  being  considered 
as  a  candidate  site  for  the  management 
of  foreign  research  reactor  fuel. 
Management  alternatives  at  Hanford 
include  wet  or  dry  storage  as  well  as 
processing  in  new  or  existing  facilities. 
The  Draft  EIS  is  scheduled  to  be  issued 
in  April,  1995. 

3.  Waste  Management  Programmatic 
Environmental  Impact  Statement.  Draft 
EIS  in  preparation  (DOE/EIS-0200). 
Hanford  is  being  considered  as  an 
alternative  site  for  centralized  or 
regionalized  management  of  DOE 
wastes.  Alternatively,  Hanford  would 
manage  its  own  wastes  or  ship  its 
wastes  offsite  for  management  at 
another  DOE  facility  and/or  a 
commercial  facility.  DOE  plans  to  issue 
a  draft  EIS  in  May  1995,  and  complete 
the  final  EIS  in  February  1996. 

4.  Environmental  Impact  Statement, 
Tank  Waste  Remediation  System.  Draft 
EIS  under  preparation.  This  EIS  will 
examine  the  continued  management, 
and  eventual  treatment,  storage  and 
disposal  of  high-level  radioactive  wastes 
stored  in  the  Hanford  Tank  farms. 

5.  Environmental  Impact  Statement. 
Disposal  of  Hanford  High-Level. 


UMI 


Transuranic,  and  Tank  Wastes,  DOE/ 
EI.S-0113,  December  1987 

6.  Environmental  Impact  Statement. 
Operation  of  PUREX  and  Uranium 
Oxide  Plant  Facilities,  DOE/EIS-0089. 
February  1982 

7  Environmental  Impact  Statement. 
Waste  Management  Operations,  Hanford 
Reservation,  Richland,  Washington, 
ERDA-1538,  1975,  U.S.  Energy  and 
Research  Development  Administration, 
Washington,  D.C. 

8.  Environmental  Impact  Statement, 
Decommissioning  of  Eight  Surplus 
Production  Reactors  at  the  Hanford  Site. 
Richland,  Washington,  DOE/EIS-0119, 
December  1992. 

9.  Environmental  Assessment  of  105- 
KE  and  105-KVV  Basins  Fuel 
Encapsulation  and  Repackaging,  100-K 
Area,  Hanford  Site,  Richland, 
Washington,  DOE/EA-0535,  June  1992. 

10.  Environmental  Assessment  for 
Characterization  of  Stored  Defense 
Production  Spent  Nuclear  Fuel  and 
Associated  Materials  at  Hanford  Site, 
Richland,  Washington,  DOE/EA-1030. 
March  1995. 

11.  Environmental  Assessment: 
Transfer  of  Plutonium  Uranium 
Extraction  Plant  and  105  N  Reactor 
Irradiated  Fuel  for  Encapsulation  and 
Storage  at  the  105  KE  and  105  KW 
Reactor  Fuel  Storage  Basins,  100  and 
200  Areas,  Hanford  Site,  Richland, 
Washington,  DOE/EA-0988.  in 
preparation. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  The  list  is  presented  to  facilitate 
comment  on  the  scope  of  the  EIS.  It  is 
not  intended  to  be  all-inclusive  or  to 
predetermine  the  potential  impacts  of 
any  of  the  alternatives: 

•  Effects  on  the  public  and  on-site 
workers  from  releases  of  radiological 
and  nonradiologica!  materials  during 
normal  operations  and  reasonably 
foreseeable  accidents. 

•  Effects  on  air  and  water  quality 
from  normal  operations  and  accidents. 

•  Cumulative  effects,  including 
impacts  from  other  pa.st,  present,  and 
reasonably  foreseeable  actions  at  the 
site. 

•  Effects  on  endangered  species, 
archaeological/historical  sites, 
floodplains,  and  wetlands. 

•  Effects  on  future  decommissioning 
actions. 

•  Effects  from  transportation  and 
from  transportation  accidents. 

•  Socioeconomic  impacts  on 
surrounding  communities. 

•  Disproportionately  high  and 
adverse  effects  on  low-income  and 


minority  populations  (environmental 
justice). 

•  Unavoidable  adverse  environmental 
effects. 

•  Short-term  uses  of  the  environment 
versus  long-term  productivity. 

•  Potential  irretrievable  and 
irreversible  commitment  of  resources. 

Issued  in  Washington.  DC.  this  20th  day  of 
March,  1995. 

Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary  for 

Environment,  Safety  and  Health. 

IFR  Doc.  95-7607  Filed  3-27-95;  8:45  am] 
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Advisory  Committee  on  Human 
Radiation  Experiments;  Notice 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SliMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Date  and  Time:  April  10. 1995.  8:15  a.m- 
5:00  p.m..  April  11,  1995.  8:30  a.m.-5:00 
p.m.,  April  12. 1995.  8:30  a.m.-l:00  p.m. 

Place.The  Madison  Hotel,  15th  and  M 
Streets.  NVV.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW,  Suite 
600,  Washington,  DC  20036.  Telephone: 
(202) 254-9795  Fax:  (202)  254-9828. 

SUPPLEMENTARV  INFORMATION: 

Purpose  of  the  Committee 

The  Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891,  January  15.  1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Monday.  April  10,  1995 

8:15  a.m.  Call  to  order  and  Opening 
Remarks 


8:25  a.m.  Approval  of  Minutes 

8:30  a.m.  Public  Comment 

10:45  a.m.  Discussion,  Final  Report  and 

Recommendation 
12:15  p.m.  Lunch 
1:30  p.m.  Discussion,  Final  Report  and 

Recommendation  (continued) 
5:00  p.m.  Meeting  Adjourned 

Tuesday.  April  11,  1995 

8:30  a.m.  Opening  Remarks 

8:40  a.m.  Discussion,  Final  Report  and 

Recommendation 
12:15  p.m.  Lunch 
1:30  p.m.  Discussion,  Final  Report  and 

Recommendation  (continued) 
5:00  p.m.  Meeting  Adjourned 

Wednesday,  April  12,  1995 

8:30  a.m.  Opening  Remarks 

8:05  a.m.  Discussion.  Final  Report  and 

Recommendation 
10:30  a.m.  Break 
11:00  a.m.  Discussion,  Final  Report  and 

Recommendation  (continued) 
1:00  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  WTitten  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  five-minute  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  had  to  be  resolved  prior  to 
publication. 

Transcript 

Available  for  public  review  and 
copying  at  the  office  of  the  .•\dvisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington  IX;:  on  March  2.1. 
1995 

Rachel  M.  Samuel. 

Acting  Deputy  Advisory  Committet- 

Management  Officer. 

(PR  Doc.  95-7605  Filed  3-27-Q:-!;  R  4.i  ,im| 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP95-208-000) 

Kansas  and  Oklahoma  Cities  v. 
Williams  Natural  Gas  Company;  Notice 
of  Complaint  and  Request  for 
Declaratory  Order 

March  U.  1995. 

Take  notice  that  on  March  15.  1995. 
The  Kansas  and  Oklahoma  Cties 
(Cities)  filed  an  Emergency  Complaint 
and  Request  for  Declaratory  order 
relating  to  William  Natural  Gas 
Company's  (WNG)  proposed  new  Third 
Right  of  First  Rehisal  Procedure  (ROFR). 
required  by  the  Commission  in  its  order 
in  this  proceeding  on  November  4.  1994. 
The  November  order  stated  that  the 
Third  Open  Season  should  be 
completed  by  May  1.  1995. 

On  March  10. 1995.  WNG  sent  a 
"Notice  of  Non-Preferential  Right 
Bidders  in  WNGs  Order  No.  636  Open 
Season  Held  in  August.  1993"  relating 
to  the  procedures  it  would  apply  In  the 
Third  Right  of  First  Refusal  Process. 
Cities  states  that  since  the  request  for 
bids  in  the  Third  ROFR  procedure  will 
be  sent  by  WNG  to  the  Cities  and  other 
bidders  as  early  as  March  15.  1995.  with 
responses  due  three  days  thereafter,  the 
Cities  are  forced  to  seek  emergency 
action  from  the  Commission  in  order  to 
ensure  that  the  Commission's 
instructions  for  the  conduct  of  the  Third 
Right  of  First  Refusal  Process  have  been 
properly  carried  out. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  11.  1995.  Protests  will 
be  considered  by  the  Commi.ssion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  April  11.  1995. 
LoLs  D.  Cashell, 
.SVrreforv' 
IFR  Doc  95-7540  Filed  3-27-95;  8:45  ami 
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Poekat  No.  IO-2t72-000] 

Allan  D.  QUmour.  rtotica  of  Filing 

March  22.  1995. 

Take  notice  that  on  March  20.  1995, 
Allan  D.  Gilmour  (Applicant),  tendered 
for  filing  an  application  under  Seciion 
305(b)  to  hold  the  following  interlocking 
positions; 

Director — The  Detroit  Edison  Company 
Director — The  Prudential  Insurance 
Company  of  America 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  31.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secntary. 
IFR  Doc  95-7539  Filed  3-27-95;  8:45  am) 
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pocket  No.  ER95-e3-000] 

Dayton  Power  A  Light  Co.;  Notica  of 
FINng 

March  22.  1995. 

Take  notice  that  on  March  13.  1995, 
Dayton  Power*  Light  Company 
tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  31,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

S«:retorv 

IFR  Doc.  95-7537  Filed  3-27-95;  8:45  am| 
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[Docket  No.  ER95-412-000] 

Dayton  Power  &  Light  Co.;  Notice  of 
Rling 

March  22, 1995 

Take  notice  that  on  March  13. 1995. 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above- referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  31.  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secntary. 
IFR  Doc  95-7538  Filed  3-27-95;  8:45  am) 

BILUMQ  COOC  (TIT-OI-M 

(Docket  No.  GT»S-2»-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Refund  Report 

March  22.  1995. 

Take  notice  that  on  March  16, 1995, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI),  filed  a  refund  report  in  the 
referenced  docket.  KNI  states  that  the 
refund  report  shows  the  Kansas  ad 
valorem  tax  refund  amounts  refunded 
by  first  sellers  and  the  allocation  of 
those  refund  amounts  to  former 
jurisdictional  sales  customers.  These 
amounts  were  paid  on  March  13, 1995. 

KNI  further  states  that  copies  of  the 
filing  were  ser\'ed  upon  former      "^ 
jurisdictional  sales  customers  of  K  N 
Energy.  Inc.  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 


DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  29.  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  f>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the. 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-7541  Filed  3-27-95;  8:45  am) 

BILUNO  COOC  6717-01-M 

[Docket  No.  CP95-268-000] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

March  21,  1995. 

Take  notice  that  on  March  17,  1995, 
as  supplemented  on  March  21,  1995, 
Koch  Gateway  Pipeline  Company 
(Koch).  P.O.  Box  1478,  Houston,"Texas 
77251-1478.  filed  in  Docket  No.  CPgS- 
268-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  to  construct  and 
operate  approximately  three  miles  of 
six-inch  pipeline  and  a  meter/regulator 
station  delivery  tap  located  in  DeSoto 
Parish,  Louisiana  for  delivery  of  natural 
gas  to  International  Paper  (IP),  an  end- 
user,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Koch  requests  authorization  to 
construct  and  operate  approximately 
15,700  feet  of  six-inch  pipeline  and  a 
six-inch  meter/ regulator  station  which 
will  connect  with  Koch's  24-inch 
Carthage-Sterlington  line  near 
Mansfield,  Louisiana.  Koch  states  these 
facilities  are  required  to  comply  with 
the  terms  of  a  transportation  agreement 
with  IP  to  provide  it  with  20.000 
MMBtu  of  interruptible  service  on  a 
peak  day. 

Koch  indicates  that  it  is  autFiorized  to 
provide  interruptible  transportation  to 
IP  in  Docket  No.  ST95-a6-000.  Koch 
states  that  it  provides  such 
transportation  to  IP  pursuant  to  Koch's 
blanket  certificate  in  Docket  No.  CP88- 
6-000.  Koch  also  indicates  that  the 
volumes  dehvered  are  within  IP's 
certificated  entitlement  and  that  Koch's 
tariff  does  not  prohibit  the  construction 
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or  operation  of  the  proposed  facilities. 
Koch  further  indicates  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  customers.  It  is 
indicated  that  the  estimated  cost  of 
construction  is  $640,000. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
"the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  §  157.205  of 
the  regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205).  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gae  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-7542  Filed  3-27-95;  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  IMG88-&-005) 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Filing 

March  22.  1995. 

Take  notice  that  on  March  1,  1995, 
Koch  Gateway  Pipeline  Company 
(Koch),  filed  revised  standards  of 
conduct  to  reflect  changes  required  by 
Order  Nos.  566  through  566-3.' 

Koch  states  that  copies  of  its  filing 
were  mailed  to  all  current  jurisdictional- 
customers,  interested  governmental 
bodies  and  parties  on  the  official  service 
list  compiled  by  the  Secretary'. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 


'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  dune  27. 
1994).  m  FERC  Stats.  &  Regs.  130.997  (June  17. 
1994):  Order  No.  56&-A  order  on  rehearirtg.  59  FR 
52896  (October  20.  1994).  69  FERC  161.044 
(October  14  1994):  Order  No.  566-6.  orderon 
rehearing.  59  FR  65707.  (December  21.  1994):  69 
FERC  161.334  (December  14  1994);  appeal 
docketed  sub  nam  Conoco,  Inc  v  FEPC.  D.C.  Cir 
No.  94-1745  (December  13.  1994). 


or  before  April  6. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  tq  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary 
IFR  Doc.  95-7543  Filed  3-27-95;  8:45  ami 

BILLING  COOC  e717-01-M 


[Docket  No.  CP92-508-007  and  RP94-80- 
007] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Compliance  Filing 

March  22.  1995. 

Take  notice  that  on  February  28.  1995, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets.  Substitute  Second  Revised 
Sheet  Nos.  236  and  237.  to  be  effective 
July  1,  1994.  and  Substitute  Third 
Revised  Sheet  Nos.  236  and  237  to  be 
effective  August  24.  1994. 

National  Fuel  states  that  the  tariff 
sheets  are  being  filed  in  compliance 
with  the  February  13.  1995.  order  of  the 
Commission  requiring  it  to  How  back 
interruptible  services  to  its  SS-1  and 
SS-2  customers,  effective  July  1,  1994. 
when  Penn-York  Energy  Corporation 
was  merged  into  National  Fuel. 

National  Fuel  states  that  it  is  serving 
copies  of  the  filing  to  its  firm  customers, 
state  commissions,  and  other  interested 

parties. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  before  March  29. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary 
jFR  Doc.  95-7544  Filed  3-27-95:  8:45  ami 

BILUNG  COOC  e717-01-M 
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(Docket  No.  RP9&-80-001] 

National  Fuel  Gas  Supply  Corp.;  Notic* 
of  Supplemental  Compliance  Filing 

March  22.  1995. 

Take  notire  that  on  March  16.  1995. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  a  supplemental 
rdinR  to  its  February  14,  1995. 
compliance  filing  in  the  above- 
capfioned  pro<;eeding. 

National  states  that  this  niing 
proposes  to  answer  all  outstanding 
concerns  regarding  its  request  for  waiver 
of  Set;tion  21  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  National 
states  that  it  requested  waiver  of  Section 
21  to  the  extent  necessary  to  recover 
interest  accrued  between  the  time  it  is 
billed  for  upstream  Account  No.  186 
and  191  costs  and  the  time  it  receives 
payment  from  its  customers,  after  the 
Commission  authorizes  the  flow 
through. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
.185.211).  All  such  protests  should  be 
filed  on  or  before  March  28.  1995. 
Protests  will  be  considered.by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
.SV.trefory. 
jFR  D»)C.  95-7545  Filed  3-27-95:  «:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  CP95-271-000] 

Questar  Pipeline  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

March  22,  1995.' 

Take  notice  that  on  March  17.  1993. 
Questar  Pipeline  Company  (Questar).  79 
South  State  Street.  Salt  Lake  City.  Utah 
H4111.  filed  in  Docket  No.  CP95-271- 
000,  a  request  pursuant  to  §  157.205  of 
the  Commissions  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
delivery  point  facilities  on  Questar "s 
transmission  system  to  serve  the 
Western  Market  Center  (WMC),  under 
the  authorization  issued  in  Docket  N(J. 
CP82^91-O00  pursuant  to  Section  7  o» 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection 


Questar  proposes  to  construct  and 
operate  one  10-inch  tap.  approximately 
l.ii.'jO  linear  feet  of  10V4-inch  pipeline 
and  appurtenant  facilities  at  an 
estimated  cost  of  $99,330.  It  states  that 
the  in.stallation  of  the  proposed  facilities 
will  allow  Questar  to  deliver  up  to 
approximately  140  Mmcf  per  day  to  the 
WMC  located  in  Lincoln  County. 
Wyoming.  Questar  states  that  the  WMC 
is  a  natural  gas  market  hub  where 
various  pipeline  companies  tie  into  a 
single  header  facility.  Questar  submits 
that  the  header  tie-in  enables  shippers 
to  redirect  natural  gas.  on  a  real-time 
basis,  from  one  market  to  another.  It  is 
.stated  that  the  WMC  is  to  be 
constructed,  owned  and  operated  by 
Overland  Trail  Traniimission  Company, 
an  intrastate  pipeline  company,  to 
provide  service  under  §31 1  of  the 
Natural  Gas  Policy  Act. 

Questar  explains  that  the  proposed 
facilities  will  also  ser\'e  as  a  receipt 
point,  the  installation  and  usage  of 
which  is  automatically  authorized 
pursuant  to  Questar's  Part  157,  Subpart 
F  blanket  certificate  and  by  operation  of 
the  Commission's  Regulations  at  18  CFR 
157.208(a). 

.^ny  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
bo  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Se<:tion  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Stxrftnry 

jFR  D(>c  95-7546  Filed  .3-27-95;  8:45  ami 
BILLING  cooe  t^^^-o^-M 


(Docket  No.  RP91 -203-054)  ^ 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Filing  Refund  Report 

.Marih  2.'.  1W»,') 

Take  notice  that  on  March  20.  1995. 
Tennessee  Gas  Pipeline  Company 
;TeTnes.seu).  filed  its  report  of  refunds 
for  the  above-referenced  dockets  for  the 
period  September  1.  1993  through 
January  31.  199.'). 


Furthermore,  in  compliance  with  the 
Commission's  February  25.  1195  order 
in  Docket  No.  RP91 -203-046. 
Tennessee  states  it  is  making  revisions 
to  its  July  7.  1994  Refund  Report  which 
effectuated  refunds  for  the  period  prior 
to  Tennessee's  restructuring  (February 
1.  1992  through  Augu.st  31.  1993). 
Specifically,  that  order  required 
Tennessee  to  make  PTR  fuel  refunds  in 
cash  instead  of  in-kind,  rehind  National 
Fuel  Gas  Supply  an  additional 
$738,282.  plus  applicable  interest, 
associated  with  errors  on  original  relund 
for  their  T-1  contract,  correct  certain 
errors  in  the  original  refund  report 
associated  with  PTR  lranspor1.i;!:)ii.  and 
continue  to  work  with  customers  lo  tin- 
extent  net:essary  to  further  verily  their 
refund  calculations.  .\s  outlined  below. 
Tennessee  states  it  has  made  PTR  fuel 
refunds  in  cash,  refunded  National  Fuel 
an  additional  $750,419  on  February  16, 
1995.  and  corrected  the  original  refund 
onOi;tober28.  1994. 

Tennessee  states  that  co()ies  of  the 
refund  report  have  been  mailed  to  all 
affected  state  regulatory  commissions 
and  that  customers  were  served  with 
calculations  supporting  the  refunds  on 
the  date  which  the  refunds  were  made. 

Any  persons  desiring  to  i)rute<ft  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  a(.cordan<:e 
with  Rule  21 1  of  the  Conmiissiorj's 
Rules  of  Practice  and  Protcihire  (18. OR 
385.211).  All  such  protests  should  be 
filed  before  March  29.  1995.  Protests 
will  be  considered  by  the  (lommission 
in  determining  the  appropriate  action  to 
be  taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 
Lois  D.  Cashell. 
Secrvtary: 
IFR  Doc.  95-7547  Filed  J-27-95:  H.45  ami 

BILLING  COOE  (717-01 -M 


IProject  No.  11445-001  New  York) 

Adirondack  Hydro  Development 
Associates;  Notice  of  Surrender  of 
Preliminary  Permit 

March  22.  1995. 

Take  notice  that  the  Adirondack 
Hydro  Development  Associates, 
permittee  for  the  Delta  Dam  Project  No. 
11445.  located  on  the  Mohawk  River,  in 
Oneida  County.  New  York,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  pt^rmit  was 
issued  on  February  7.  1994.  and  would 
have  expired  on  January  31.  1997.  The 
permittee  states  that  the  project  would 
be  economicallv  infeasihle. 


The  permittee  filed  the  request  on 
March  10.  1995.  and  the  preliminary 
permit  for  Project  No.  11445  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  95-75,36  Filed  .V27-95;  8:45  ami 

BILLING  CODE  (71 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5179-9) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


UMI 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501ef  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
orl)efore  April  27, 1995. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740,  please  refer  to  EPA  ICR  #0794.06. 

SUPPLEMENTARY  INF0RMATK>N: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Notification  of  Substantial  Risks 
Under  section  8(e)  of  the  Toxic 
Substances  Control  Act  (TSCA).  (EPA 
ICR  No.:  0794.06;  OMB  No.:  2070- 
0046).  This  is  a  request  for  extension 
of  the  expiration  date  of  a  currently 
approved  collection 

Abstract:  Under  section  8(e)  of  TSCA, 
chemical  manufacturers,  importers, 
processors,  and  distributors  must 
immediately  inform  EPA  when  they 
obtain  information  which  indicates 
that  their  product(s)  may  present  a 
substantial  risk  of  injury  to  health  or 
the  environment.  Section  8(e)  of 
TSCA  is  an  important  and  useful  tool 
for  early  warning  and  the 


identification  of  new  substantial  risks 
posed  by  exposure  to  chemical 
substances.  The  EPA  and  other 
Federal  agencies  use  this  information 
to  determine  and  control  chemical 
risks 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  21 
hours  per  initial  section  8(e) 
submission  and  4  hours  per  follow- 
up/supplemental  section  8(e) 
submission.  EPA  experience  has 
shown  that  approximately  2.2  follow- 
up/supplemental  section  8(e) 
submissions  are  received  on  a  yearly 
basis  per  initial  submission.  This 
estimate  includes  the  time  needed  to 
review  instructions,  gather  and 
submit  the  data  needed,  and  complete 
and  review  the  collection  of 
information 

flesponc/ents:  Chemical  manufacturers, 
importers,  processors,  and 
distributors 

Estimated  No.  of  Respondents:  450 

Estimated  No.  of  Responses  Per 
Respondent:  3 

Estimated  Total  Annual  Burden  on 
Respondents:  13,400  hours 

Frequency  of  Collection:  On  occasion 
Send  comments  regarding  the  burden 

estimate,  or  any  other  aspect  of  the 

information  collection,  including 

suggestions  for  reducing  the  burden. 

(please  refer  to  EPA  ICR  #0794.06  and 

OMB  #2070-0046)  to: 

Sandy  Farmer,  EPA  ICR  #0794.06,  U.S. 
Environmental  Protection  Agency, 
Information  Policy  Branch — (2136), 
401  M  Street.  SW.,  Washington,  EX: 
20460. 

and 

Tim  Hunt,  OMB  #2070-0046,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  March  22, 1995. 
Paul  Lapsley, 

Regulatory  Management  Division. 
[FR  Doc  95-7593  Filed  3-27-95;  8:45  am) 

BILUNG  COOE  (S(0  gO  M 


(FRL-5172-6J 

AgerKy  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  the  Office  of  Management 


and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  EPA  ICR  No. 
SUPPLEMENTARY  INFORMATtON: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1716.01;  NESHAP  for 
Wood  Furniture  Manufacturing 
Operations,  63-JJ;  was  approved  02/10/ 
95;  OMB  No.  2060-0324;  expires  02/28/ 
98. 

EPA  ICR  No.  0559.05;  Application  for 
Reference  or  Equivalent  Method 
Determination;  was  approved  01/31/95; 
OMB  No.  2080-0005;  expires  01/31/98. 
EPA  ICR  No.  1432.15;  Recordkeeping 
and  Periodic  Reporting  of  the 
Production,  Import,  Export,  Recycling, 
Destruction,  Transhipment  and 
Feedstock  use  of  02X)ne-DepIeting        * 
Substances;  was  approved  01/31/95; 
OMB  No.  2060-0170;  expires  09/30/96. 

EPA  ICR  No.  1463.03;  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP);  was  approved 
01/31/95;  OMB  No.  2050-0096;  expires 
01/31/98. 

EPA  ICR  No.  1304.04;  Application  for 
Preauthorization  of  a  CERCLA  Response 
Action  Claim  for  CERCLA  Response 
Action;  was  approved  01/27/95;  OMB 
No.  2050-0106;  expires  01/31/98. 
EPA  ICR  No.  0229.09;  Discharge 
Monitoring  Report  for  the  NPDES/ 
Sewage  Sludge  Monitoring  Reports;  was 
approved  01/20/95;  OMB  No.  2040- 
0004;  expires  01/31/98. 

EPA  ICR  No.  1647.01;  Exports  from 
and  Imports  to  the  United  States  under 
the  OECD  Decision;  was  approved  01/ 
27/95;  OMB  No.  2050-0143;  expires  01/ 
31/98. 

EPA  ICR  No.  1732.01;  Application  to 
or  Participation  in  the  National  Radon 
Measurement  FVoficiencj*  (RMP) 
Program  and/or  the  National  Contractor 
Proficiency  (RCP)  Program;  was 
approved  02/02/95;  OMB  No.  2060- 
0315;  expires  02/28/98. 

Dated:  March  21.  1995. 
Paul  Lapsley, 

Director,  Regulatory  .Manogement  Division. 
IFR  Doc  95-7594  Filed  3-27-95;  8:45  ami 
BILUNG  COOC  (((O-aO-F 

[FRL-51 79-61 

Russo  Development  Corporation  Site, 
NJ;  Proposed  Amendment  to  March  21, 
1988,  Clean  Water  Act  Section  404(c) 
Final  Determination 

AGENCY:  U^.  Environmental  Protection 
Agency. 
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ACnOM:  Notice  of  consideration  of 
amendment  of  Section  404(c)  final 
determination  and  request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  considering  amendment  of  the 
total  site  prohibition  identified  in  EPA's 
March  21, 1988.  Final  Determination 
concerning  the  Russo  Development 
Corporation  (Russo)  site  in  Carlstadt, 
New  lersey.  pursuant  to  Section  404(c) 
of  the  Clean  Water  Act  (CWA).  EPA  is 
considering  amendment  of  this  Final 
Determination  on  the  basis  that 
compensatory  mitigation  now  proposed 
by  Russo  would  satisfactorily  address 
the  unacceptable  adverse  effects  to 
wildlife  described  in  the  March  21. 
1988.  document.  This  amendment 
would  be  done  as  a  prerequisite  to 
Russo  seeking  CWA  after-the-fact 
authorization  for  the  past  discharge  of 
nil  material  into  the  subject  wetlands 
for  the  purpose  of  constructing  a 
warehouse  complex,  as  well  as 
authorization  for  the  future  discharge  of 
fill  material  into  remaining  wetlands  for 
additional  development  activities.  This 
proposed  action  would  revise  the 
Section  404(c)  prohibition  adopted  in 
1988  to  a  restriction  on  discharges  at  the 
site  based  on  Russo's  meeting  the 
compensatory  mitigation  requirements 
specified  in  this  document. 

EPA's  1988  Final  Determination  in 
this  case  concerned  a  57.5  acre  wetland 
in  Carlstadt.  New  Jersey  where  Russo 
proposed  to  maintain  52.5  acres  of 
unauthorized  fill  (of  which  44  acres 
have  been  built  upon)  and  to  fill  the 
remaining  five  acres  of  wetland  of  a  13.5 
acre  parcel  to  complete  a  warehouse 
complex.  The  Final  Determination  states 
that  the  Russo  site  was/is  very  valuable 
to  wildlife  from  a  site  specific  and 
cumulative  standpoint  and,  therefore, 
that  its  values  must  be  retained.  EPA 
also  found  that  the  compensatory 
mitigation  proposed  by  Russo  would  not 
replace  those  wildlife  values  that  had 
been  and  were  anticipated  to  be  lost.  In 
the  Final  Determination,  however.  EPA 
indicated  that  this  prohibition  could  be 
reconsidered  upon  demonstration  that 
the  adverse  effects  to  wildlife  have  been 
satisfactorily  addressed. 

EPA  is  requesting  comments  on  this 
proposed  amendment  of  the  Final 
Determination's  total  site  prohibition  to 
a  restriction  that  would  allow 
specification  of  the  13.5  acre  site  as  a 
discharge  location  provided  Russo 
agrees  to  deed  over  an  approximately  16 
acre  parcel  of  wetlands  in  Ridgefield. 
N.J.  for  preservation,  and  provide 
$700,000  for  the  purpose  of  enhancing 
wetlands  at  this  site  and  on  sites  to  he 
contained  in  the  Hackensack 


Meadowlands  District  mitigation  bank. 
In  particular.  EPA  is  interested  in 
comments  relating  to  the  currently 
proposed  compensatory  mitigation  and 
its  ability  to  replace  the  wildlife  values 
lost  as  a  result  of  past  fill  activities,  as 
well  as  anticipated  losses  due  to 
proposed  discharges  in  the  subject 
wetlands. 

DATES:  Written  comments  concerning 
this  proposed  amendment  must  be 
submitted  to  EPA  on  or  before  April  27, 
1995 

ADDRESSES:  Copies  of  EPA's  1988  Final 
Determination  and  relevant  documents 
supporting  the  proposed  modification 
are  available  for  public  inspection  upon 
request  at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 
Office  of  Wetlands.  Oceans,  and 
Watersheds.  Wetlands  Division.  499 
South  Capitol  Street.  SW.  Fairchild 
Building.  Room  703.  Washington.  DC 
20009 
U.S.  Environmental  Protection 
Agency — Region  II.  Water 
Management  Division.  26  Federal 
Plaza,  Jacob  K.  Javits  Federal 
Building,  Room  1137.  New  York,  NY 
10278 

Comments  must  be  submitted  in 
writing  to  Joseph  P.  DaVia.  Acting  Chief. 
Elevated  Cases  Section.  Mail  Code: 
4502F.  U.S.  EPA.  401  M  Street  SW. 
Washington.  DC  20460.  Written 
comments  may  also  be  sent  by  facsimile 
to  Mr.  DaVia  at  (202)  260-7546. 
FOR  FURTMCR  INFORMATION  CONTACT:  John 
Ettinger  (EPA)  at  (202)  260-1190. 
SUPPLEMENTARY  INFORMATION:  On  March 
21.  1988.  the  Assistant  Administrator 
(AA)  for  Water  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
rendered  a  final  determination  which 
prohibited  the  designation  of  57.5  acres 
of  wetlands  as  a  disposal  site  for  fill 
material.  These  wetlands  were  and  are 
currently  owned  by  the  Russo 
Development  Corporation  (Russo).  and 
are  located  in  the  Hackensack 
Meadowland»-in  Carlstadt.  Bergen 
County.  New  Jersey.  The  reason  cited  by 
the  aA  for  Water  for  this  action  was  that 
the  discharge  of  fill  would  have 
unacceptable  adverse  effects,  both 
immediately  and  cumulatively,  to 
wildlife  in  the  Meadowlands.  This 
action  was  taken  pursuant  to  Section 
404(c)  of  the  Clean  Water  Act  (CWA. 
U.S.C.  1251  et seq).  which  authorizes 
the  Administrator  (who  has  delegated 
this  authority  to  the  AA  for  Water),  after 
notice  and  opportunity  for  a  public 
hearing,  to  prohibit  or  restrict  the  use  of 
any  defined  area  as  a  disposal  or 
discharge  site  for  dredged  material  or 
fill.  In  such  a  case,  the  AA  for  Water 
must  have  first  determined  that  such 


discharge  will  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery- 
areas  (including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 

Procedural  History  and  Rationale  for 
the  Determination 

The  chronology  of  the  Corps  and  EPA 
actions  leading  up  to  EPA's  1988  404(c) 
determination  is  summarized  in  the 
Final  Determination  of  the  AA  for 
Water.  Briefiy,  the  events  are 
summarized  as  follows:  In  1981,  Russo 
placed  44  acres  of  fill  for  the  purpose  of 
constructing  a  warehouse  complex  in 
Carlstadt  in  the  Hackensack 
Meadowlands  in  Bergen  County,  New 
Jersey  (44  acre  tract).  Russo  constructed 
six  warehouses  and  began  a  seventh  on 
the  44  acre  tract.  Russo  subsequently 
excavated  most  of  the  adjacent  13.5  acre 
parcel  (13.5  acre  tract)  and  then  filled 
8.5  of  the  13.5  acres  in  order  to  build 
more  warehouses.  The  Corps  issued  a 
cease  and  desist  order  subsequent  to  his 
placement  of  8.5  acres  of  fill.  Five  acres 
of  the  13.5  acre  tract  remain  wetland. 
Russo  excavated  two  to  three  acres  of 
the  unfilled  five  acres  to  remove 
unsuitable  soils  and  fill  with  suitable 
construction  material.  This  excavated 
area  subsequently  ponded  and 
developed  into  op>en  water  with  aquatic 
and  emergent  vegetation. 

EPA  first  learned  of  Russo's  fill 
activities  in  an  April  22. 1985.  letter 
from  the  Corps  which  announced  their 
investigation  of  unauthorized  fill 
activity  on  the  8.5  acres.  The  Corps 
subsequently  extended  enforcement 
action  to  the  44-acre  tract  as  well.  EPA 
initially  recommended  either  removal  of 
fill  or  mitigation  to  compensate  for  the 
wetlands  losses.  The  Corps  processed  an 
after-the-fact  permit  application  and 
issued  a  public  notice  on  August  28. 
1985.  proposing  to  authorize  55  acres  of 
existing  fill  (later  corrected  to  52.5 
acres)  and  to  authorize  the  placement  of 
additional  fill  in  the  remaining  five 
acres  of  wetland. 

On  December  22.  1986,  the  Corps 
submitted  a  Notice  of  Intent  to  Issue  a 
permit  to  the  Russo  Development 
Corporation  accompanied  by  a 
Statement  of  Findings,  environmental 
as.sessment.  and  evaluation  of 
compliance  with  the  Section  404(b)(1) 
Guidelines.  The  permit  decision  would 
authorize  0.5:1  value-for-value 
compensation  for  the  57.5  acre  loss  of 
wetlands.  The  mitigation  proposal 
would  provide  for  the  enhancement  of 
a  nearby,  unspecified  wetland  northeast 
of  the  project  site  and  would  secure  the 
permanent  preser\'ation  of  a  23  acre 
wetland  site  in  Troy  Meadows  in  the 
Pa.s,saic  River  basin  (to  the  southwest  of 


the  Hackensack  River  basin).  EPA 
responded  on  December  24,  1986, 
requesting  a  meeting  with  the  Division 
Engineer  and  suspension  of  further 
action  on  the  project.  The  U.  S.  Fish  & 
Wildlife  Service  (FWS)  also  elevated  the 
decision  under  CWA  Section  404(q). 
Subsequently,  EPA  and  the  Corps 
attempted  to  negotiate  a  resolution 
which  would  provide  a  1:1  value-for- 
value  compensation,  but  were 
unsuccessful.  Unable  to  resolve  both 
agencies'  concerns,  the  Corps  eventually 
issued  its  final  Notice  of  Intent  to  Issue 
on  March  23, 1987,  proposing  to 
authorize  52.5  acres  of  existing  fill  and 
placement  of  five  additional  acres  of  fill, 
and  to  require  Russo  to  comf)ensate  on 
a  0.5:1  value-for-value  basis  for  the  loss 
of  57.5  acres  of  wetlands.  Under  Section 
404(q)  of  the  CWA.  EPA  requested 
elevation  of  the  permit  decision  to 
national  level  review  on  April  27,  1987, 
and  that  request  was  denied  by  the 
Department  of  the  Army  on  May  8, 
1987. 

Having  exhausted  administrative 
procedures  to  resolve  agency  concerns, 
the  Regional  Administrator  for  Region  II 
then  notified  the  District  Engineer  and 
the  Russo  Development  Corporation  on 
May  26.  1987,  in  accordance  with 
Section  404(c).  of  his  intent  to  issue  a 
public  notice  of  a  proposed 
determination  to  prohibit  or  restrict  the 
discharge  of  fill  on  the  Russo  site,  based 
on  his  belief  that  the  discharge  had 
resulted  and  would  result  in 
unacceptable  adverse  effects  to  wildlife. 
The  letter  afforded  the  mentioned 
recipients  15  days  to  demonstrate  that 
no  unacceptable  adverse  effects  would 
occur  as  a  result  of  permit  issuance.  On 
May  27, 1987,  the  District  Engineer 
responded  that  his  analysis  clearly 
demonstrated  that  no  unacceptable 
adverse  effects  would  occur  from  permit 
issuance.  Russo  responded  on  June  10, 
1987,  concluding  that  EPA  could  not 
successfully  argue  that  the  project 
would  have  an  unacceptable  adverse 
effect  on  the  environment,  and  they 
requested  the  Corps  decision  to  issue  a 
permit  be  affirmed.  The  Regional 
Administrator  concluded  that  no  new 
information  had  been  presented  and 
therefore  he  was  not  satisfied  that  the 
project  would  not  pose  unacceptable 
adverse  impacts. 

On  August  7,  1987.  a  public  notice 
was  published  in  the  Federal  Register 
and  the  New  Jersey  Star  Ledger 
announcing  the  proposed  determination 
to  prohibit  or  restrict  the  discharge  of 
fill  material.  The  comment  period 
extended  for  60  days  and  closed  on 
October  6.  1987.  The  notice  requested 
comment  on  the  need  for  a  public 
hearing.  There  was  response  requesting 


a  public  hearing,  and  the  holding  of  a 
hearing  was  found  to  be  in  the  public 
interest.  On  October  13  and  14, 1987.  a 
public  notice  was  published  in  the  New 
Jersey  Star  Ledger  and  the  Federal 
Register  scheduling  a  public  hearing  for 
November  5, 1987.  The  hearing  was 
held  and  the  comment  period  closed  on 
November  20,  1987. 

The  Regional  Administrator 
forwarded  his  Recommended 
Determination  to  the  AA  for  Water, 
along  with  the  Administrative  Record  of 
the  case.  The  Recommended 
Determination  was  adopted  by  the  AA 
for  Water  and  was  incorporated  into  his 
final  decision.  The  decision  to  prohibit 
the  specification  of  the  Russo  wetlands 
as  a  fill  disposal  site  was  based  upon 
findings  by  the  AA  for  Water  that:  1. 
The  wetlands  on  the  Russo  tracts  were 
valuable  to  wildlife  because  they 
represented  a  diverse  array  of  wetland 
types,  types  which  are  rare  in  the 
context  of  the  Meadowlands  landscape; 
2.  the  wetlands  on  the  Russo  tracts 
supported/support  a  large  mix  of 
species,  most  of  which  are  declining  in 
New  Jersey  due  in  part  or  whole  to  a 
loss  and/or  deterioration  of  available 
habitat  (of  particular  importance  was/is 
the  ability  of  the  site  to  support 
populations  of  black  duck,  a  FWS 
species  of  special  concern,  whose 
populations  have  declined  nationally 
due  to  a  loss  and/or  deterioration  of 
available  habitat);  3.  the  loss  of  this 
habitat  would  cause  unacceptable 
impacts  to  wildlife  values  unless  these 
values  were  maintained  through 
mitigation;  and,  4.  the  proposed/ 
required  mitigation  would  neither 
compensate  for  the  loss  of 
approximately  57.5  acres  of  valuable 
wildlife  habitat  nor  constitute 
appropriate  and  practicable  mitigation. 
Therefore,  the  mitigation  would  not 
offset  the  significant  wildlife  impacts 
identified.  Thus,  the  fill  had  resulted 
and  would  result  in  unacceptable 
adverse  impacts  to  wildlife  under 
Section  404(c)  of  the  Clean  Water  Act. 
Accordingly,  the  AA  for  Water 
prohibited  the  designation  of  the  Russo 
tracts  as  a  discharge  site. 

As  part  of  the  findings  and 
conclusions  which  led  to  the 
prohibition  of  the  Russo  site  as  a  fill 
discharge  site,  the  AA  for  Water  noted 
the  following: 

In  the  present  case,  my  findings  of 
unacceptable  adverse  effects  stems  [sic]  from 
current  and  anticipated  losses  of  valuable 
wildlife  habitat  that  has/will  result  from 
direct  effects  of  discharges  regulated  under 
Section  404  of  the  CWA  and  within  the 
Russo  site.  As  previously  stated,  however,  fill 
has  already  been  placed  on  approximately 
52.5  acres  of  wetlands  and  only  5  acres 


remain  unfilled.  Although  I  have  concluded 
that  the  wildlife  values  previously  and 
currently  provided  by  the  Russo  tract  are 
important  enough  to  preserve,  the  fact 
remains  that  most  of  the  site  has  been  filled 
and  its  value  to  wildlife  destroyed.  Also,  1  am 
mindful  that  under  these  circumstances,  final 
action  by  EPA  pursuant  to  Section  404(c)  of 
the  CWA  will  not  prevent  the  occurrence  of 
most  of  the  unacceptable  adverse  effect  or 
accomplish  reversal  of  such  effects  Further 
actions  will  be  necessary,  either  within  the 
context  of  voluntary  compliance  by  Russo  or 
an  enforcement  action,  to  determine  the 
extent  of  wetland  value  replacement  and 
pursue  compensatory  action.  The  site  has 
hieen  damaged  and,  indeed,  some  or  all  of 
this  damage  may  be  irreversible.  In  addition, 
the  presence  of  tenanted  warehouses  on  the 
unauthorized  fill  raises  other  issues  that  run 
counter  to  restoration  of  the  site.  Mitigation 
has  been  a  focal  point  of  discussions  with 
respect  to  this  project  during  the  Corps 
permit  process  as  well  as  a  contributing 
factor  to  my  determination  of  unacceptable 
adverse  effects.  If  the  condition  of  the  Russo 
tract  precludes  onsite  restoration  from  a 
technical  or  practical  standpoint,  then  EPA 
would  expect  to  pursue  replacement  of  lost 
wildlife  values  elsewhere.  Mitigation  of  lost 
wildlife  values  will  not  be  required  for  any 
portions  of  the  previously  discussed  old  field 
areas  that  are  determined  to  have  been 
uplands.' 

The  AA  for  Water  did  note  the 
following: 

I  will  reconsider  this  prohibition  at  the 
request  of  EPA  s  Regional  Administrator  in 
Region  II  upon  a  showing  that  the 
unacceptable  adverse  effects  to  wildlife  have 
l)een  addressed  to  his  satisfaction. 

Judicial  Decisions  Related  to  the 
Proposed  Amendment  of  EPA's  404(c) 
Determination 

Russo  brought  suit  against  the  Corps 
and  EPA  in  U.S.  District  Court.  Russo 
Development  Corporation  v.  Thomas  et 
al..  No.  87-3916  (D.N.J.).  In  a  series  of 
opinions,  the  court  vacated  in  part  and 
remanded  in  part  EPA's  404(c)  decision. 
In  its  first  decision,  the  court  found  the 
Corps  had  been  arbitrary  and  capricious 
in  requiring  Russo  to  submit  jointly  an 


'  As  pan  of  the  Final  Determination,  the  AA  for 
Water  noted  that  portions  of  the  areas  delineated  as 
old  field  on  EPA's  map  of  the  Russo  site  in  its  pre- 
discharge  condition  may  have  contained  uplands, 
because  the  information  on  vegetation  at  this  point 
was  inconclusive  and  raised  the  possibility  that 
portions  of  the  old  field  areas  may  have  been 
uplands.  That  consideration  did  not  alter  the  final 
decision,  which  was  based  on  conclusions 
concerning  the  extent  of  the  wildlife  values 
provided  by  the  site,  nor  did  it  alter  conclusions 
that  the  proposed/permitted  mitigation  was 
inadequate,  since  ihc  portions  of  the  traa  in 
question  comprised  a  small  portion  of  the  impact 
area.  The  jurisdictional  issue  was  left  unresolved 
due  to  Russo's  desire  for  a  timely  decision  bv  EP.^ 
However,  it  was  noted  that  the  issue  might 
ultimately  affect  the  precise  amount  of  mitigation 
necessary,  since  no  compensation  would  t>e 
required  for  areas  determined  to  lie  uplands,  which 
are  not  jurisdictional  under  Section  404. 
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application  for  a  permit  encompassing 
both  the  13.5  and  44  acre  sites.  The 
court  found  that,  on  the  facts  of  this 
case,  the  activities  on  the  two  sites  did 
not  constitute  the  "same  project"  under 
apphcable  Corps  regulations  (33  CFR 
3.i5. 1(d)(2)).  To  remedy  this  error,  the 
court  stated  that  it  would  "limit  the 
plaintiffs  application  for  a  Corps  permit 
and  the  subsequent  grant  and  veto  of  the 
permit  to  the  13.5  acre  parcel."  735  F. 
Supp.  631.  637  (D.N.J.  1989).  This 
decision  therefore  vacated  EPA's 
Section  404(c)  determination  as  it 
related  to  the  44  acre  parcel.  See  also 
Id.,  at  639  ("Because  of  the  court's 
decision  that  the  veto  of  the  44  acre 
parcel  is  void,  the  question  [of  the 
validity  of  EPA's  404(c)  decision) 
concerns  only  the  8.5  acre  tract.").  The 
court  also  held  in  this  opinion  that  EPA 
should  have  considered  the  New  Jersey 
Coastal  Management  Program  in  its 
404((:)  determination.  The  court  also 
dismissed  Russo's  claims  that  EPA's  and 
the  Corps'  actions  violated  Ru.sso's  due 
process  rights  under  the  Constitution. 
On  May  17.  1991,  the  court  ruled  on 
the  remainder  of  Russo's  claims  in  this 
case.  Russo  Development  Corporation  v. 
Reilly.  1991  U.S.  Dist.  Lexis  20965.  21 
ELR  21345.  The  court  first  dismissed 
Russo's  claims  that  EPA  and  the  Corps 
acted  in  bad  faith,  and  that  the  agencies 
had  failed  to  demonstrate  that  they  had 
jurisdiction  over  the  13.5  acre  site  under 
the  CVVA.  Consistent  with  the  holding 
in  its  1989  opinion  that  it  was  arbitrary 
and  capricious  for  the  Corps  and  EPA  to 
link  the  44  acre  and  13.5  acre  parcels  in 
their  decisions,  the  court  remanded  the 
permitting  and  veto  decisions  for  further 
considerations.  The  court  further 
directed  the  Corps  and  EPA  to  consider, 
on  remand,  the  precise  extent  of  CWA 
jurisdiction  over  the  13.5  acre  site  and 
the  appropriate  mitigation  to 
compensate  for  impacts  to  the  site.  The 
court  also  directed  EPA  to  articulate  on 
remand  its  reasons  for  any  deviations  of 
its  decision  from  the  New  Jersey  Coastal 
Zone  Management  Plan. 

New  Information  and  Developments 
Supporting  Reconsideration  of  the 
404(c)  Prohibition 

Since  1988.  several  important  pieces 
of  new  information  concerning  the  site 
and  concerning  wildlife  habitat 
utilization  within  the  Meadowlands 
have  been  developed  subsequent  to  the 
prohibition  of  the  site  for  fill  discharge 
These  include: 

I  A  re-evaluation  of  the  extent  of 
wetlands  on  the  13.5-acre  site  (April  15. 
1992.  Corps  memorandum).  The  Corps 
determined  that  3.27  acres  of  the  13.5 
acre  site  are  not  considered  to  have  been 
wetlands,  while  the  remaining  10.23 


acres  were  wetlands  prior  to  disturbance 
in  1985.  Based  on  the  criteria  used  in 
this  re-evaluation,  EPA  has  re-evaluated 
the  pre-discharge  extent  of  jurisdiction 
on  the  44-acTe  parcel  as  well,  and  finds 
that  approximately  40.7  acres  of  this 
tract  were  wetlands  subject  to 
jurisdiction  under  Section  404  of  the 
CVVA. 

2.  A  study  of  habitat  utilization  by 
numerous  species  of  wildlife, 
particularly  birds,  oi  Phragmites- 
dominated  habitat  in  the  Meadowlands. 
This  report.  Site  Sur\'ey  Report: 
Ecological  Studies.  Hartz  Mountain 
Development  Corporation  Villages  at 
Mill  Creek,  was  prepared  in  December, 
1991  by  U.S.  EPA  Region  II  and  Gannett 
Fleming,  Inc.  This  study  provides 
detailed  information  on  the  wetland 
characteristics  which  are  of  value  to 
wildlife  in  the  Meadowlands,  which 
species  use  this  habitat,  and  how  this 
habitat  is  used.  Based  on  this 
information,  a  more  precise 
determination  can  be  made  of  the 
wetland  values  lost  on  the  Russo  tracts, 
and  what  features  could  be  provided  in 
a  mitigation  proposal  to  replace  those 
values.  In  particular,  this  study 
provided  detailed  information  on  the 
use  of  these  habitats  by  black  duck, 
which  is  a  FWS  species  of  special  ^ 
concern.  In  the  Final  Determination,  the 
AA  for  Water's  conclusions  that  the  fill 
would  cause  unacceptable  adverse 
effects  to  wildlife  were  strongly 
influenced  by  the  im|>acts  of  the  fill  on 
black  duck.  Based  on  this  new 
information,  a  better  e.stimate  of  the 
Ru.sso  tract's  importance  in  supporting 
black  duck  populations  in  its  pre- 
discharge  state  may  be  made.^  In 
addition,  habitat  attributes  which 
support  black  duck  populations  in  the 
Meadowlands  have  been  identified. 
These  habitat  attributes  can  be  provided 
in  a  mitigation  design  for  the  purpose  of 
more  predictably  increasing  habitat 
value  to  black  ducks.  This  would 
provide  compensation  for  the  loss  to 
this  species  and  would  reduce 
cumulative  impacts  to  this  species. 

3.  The  development  of  a  Mitigation 
Banking  Agreement  for  the 
Meadow  lands.  This  agreement  is 
currently  being  developed  and  is 
expected  to  be  completed  shortly  Under 
this  agreement,  the  Hackensack 
Meadowlands  Development 
Commission  (HMDC)  would  develop 
and  administer  several  mitigation  banks. 
Some  of  these  would  be  implemented 
by  performing  mitigation  on  publicly  or 


°  nUclc  duck*  wtiuld  have  u*ed  th«  mixctd 
•'mergeni  areas  for  feeding  and  resting,  which  dn 
identified  in  the  l^nuary  19,  1964.  Recommendation 
of  the  Regioniii  Administrator  pursuant  tn  Section 
404(i:IofthpCWA. 


quasi-publicly  owned  wetlands  (thus 
not  requiring  outright  purchase  of  these 
lands),  and  HMDC  is  seeking  to  acquire 
additional  lands  on  which  to  implement 
mitigation.  Since  EPA  and  the  Corps 
would  be  among  the  Federal  agencies 
participating  in  the  mitigation  banking 
process,  they  would  be  advising  HMDC 
on  the  design,  construction,  monitoring 
and  remedial  action  for  mitigation 
proje<:ts  on  a  more  comprehensive  and 
consistent  scale.  Consequently,  value 
replacement,  performance,  and  success 
could  be  more  predictably  and 
consistently  ensured  through  this 
mechanism.  TTius.  mitigation 
opportunities  within  the  Hackensack 
River  basin,  within  the  area  of  impact, 
could  be  provided  where  opportunity 
was  previously  scarce  or  unavailable  to 
private  developers. 

4.  Selected  terms  of  a  proposed 
agreement  reached  between  the  Corps. 
EPA  and  Russo  to  settle  litigation 
regarding  this  matter.  Under  the 
settlement  terms.  Russo  would  deed 
over,  for  preservation  and  enhancement, 
an  approximately  16-acre  parcel  of 
wetlands  in  Ridgefield.  N),  (the 
Ridgefield  tract)  located  approximately 
1.5  miles  from  the  subject  Russo  tracts. 
Ru-sso  would  also  provide  $700,000  for 
the  purpose  of  enhancing  wetlands, 
both  at  this  site  and  on  sites  contained 
in  the  HMDC  mitigation  bank. 

The  Final  Determination  by  the  AA 
for  Water  treated  the  44  and  13.5  acre 
tracts  as  a  single  ecological  unit  for  the 
purposes  of  evaluating  their  loss  to  the 
ecosystem.  As  discussed  above,  the 
court  in  Russo  Development 
Corporation  v.  Thomas,  et  al. 
invalidated  the  linkage  of  the  13.5  and 
44  acre  parcels  by  the  Corps,  and 
vacated  EPA's  404(c)  determination  as 
to  the  44  acre  parcel.  Therefore,  the 
proposed  amendment  to  revise  EPA's 
404(c)  determination  would  amend  only 
the  portion  of  EPA's  original  404(c) 
prohibition  that  has  remained  in  effect 
(i.e..  for  the  13  5  acre  parcel).  Because 
the  proposed  settlement  terms  discussed 
above  seek  to  resolve  all  issues  related 
to  both  the  44  and  13.5  acre  parcels, 
however,  this  notice  also  discusses  the 
adequacy  of  mitigation  as  it  relates  to  all 
of  the  activities  conducted  by  Ru.sso  on 
the  two  sites.  Russo  has  agreed  to  waive 
any  obiec:tions  to  the  agencies' 
consideration  of  the  totality  of  the 
impacts  of  fill  at  the  44  acre  and  13.5 
acre  sites  in  their  determinations  on 
remand. 

Wetland  Values  Lost,  and  Outline  of 
Unacceptable  Adverse  Effects  to 
Wildlife 

The  Final  Determination  of  the  AA  for 
Water  identified  several  habitat  features 


on  the  Russo  tracts  which  contributed  to 
their  ecological  importance.  First, 
several  different  types  of  wetland 
habitat  were  found  on  each  of  the  tracts. 
This  juxtaposition  of  wetland  types  to 
each  other,  as  well  as  to  surrounding 
wetland  areas,  provided  habitat 
diversity  in  a  landscape  that  is  generally 
somewhat  monotypic  in  nature.  Second, 
several  of  the  wetland  types,  viz.,  wet 
meadow,  mixed  emergent,  and  wooded, 
are  relatively  rare  in  the  Meadowlands, 
and  provided  habitat  for  a  large  mix  of 
species.  Many  of  these  species  are 
experiencing  population  declines 
within  Npw  Jersey,  which  are 
attribufahle  in  whole  or  in  part  to  loss 
and/or  deterioration  of  available  habitat. 
The  interspersion  of  habitat  types,  along 
with  the  relative  rarity  of  those  types, 
made  the  Russo  tracts  valuable  to 
wildlife.  The  breakdown  of  wetland 
types  by  approximate  acreage '  is 
provided  in  Table  1  below: 

Table  1  .—Acreage  (Approximate) 
OF  Wetland  Types  Comprising 
THE  Two  Russo  Tracts  in 
Carlstadt,  NJ 


Wetland  type 

13.5  acre 
tract 

44  acre 
tract 

Wet  Meadow 

3.68  ac 

21.73  ac 

Mixed  Emer- 

gents 

1.14  ac 

2.92  ac 

Wooded 

0.00  ac 

0.37  ac 

Phragmites 

5.41  ac 

15.69  ac 

Old  field  (subse- 

quently deter- 

mined to  be 

non  jurisdic- 

tional)   

3.27  ac 

3.30  ac 

Total 

13.50  ac 

44.00  ac 

The  conclusion  and  findings  of  the 
Final  Determination  were  that 
unacceptable  adverse  effects  to  wildlife 
were  caused  by/  would  be  caused  by  the 
fill  unless  those  values  are  maintained 
through  mitigation.  While  the  quality 
and  importance  of  the  lost  wetlands  to 
the  lower  Hackensack  watershed 
weighed  .strongly  in  the  AA  for  Water's 
decision  to  prohibit  specification  of  the 
sites  for  disposal,  perhaps  the  mo.st 
significant  factor  contributing  to  the 
finding  of  the  AA  for  Water  was  that  the 
impacts  were  unlikely  to  be  adequately 
compensated  by  the  proposed/permitted 
mitigation  plan. 

The  mitigation  plan  which  was 
originally  proposed  by  Ru.sso  during  the 


'The  acreages  have  been  calculated  tiased  on  the 
wetland  map  provided  in  the  Maguire  Group  report 
cnlilled.  Vegetation  Types — 1978.  Because  the 
extent  and  description  of  these  types  is  based  on 
aerial  pholointerpretalion,  and  not  on  precise 
survey,  acreages  can  only  be  approximate. 


permit  evaluation  was  considered  by 
EPA  to  be  both  inappropriate  in  type 
and  inadequate  in  its  extent  to  provide 
sufficient  compensation  for  the 
wetlands  values  lost.  The  plan 
comprised  two  parts:  enhancement  of 
offsite  wetlands  within  the  Hackensack 
basin  and  preservation  of  wetlands 
outside  the  basin.  The  enhancement 
component  of  the  mitigation  proposal 
would  have  provided  enhancement  of 
an  unspecified  acreage  of  wetlands 
somewhere  to  the  northeast  of  the  site. 
Since  the  location  and  exact  acreage 
proposed  for  enhancement  were  never 
identified,  the  existing  and  post- 
enhancement  wetland  values  could  not 
be  evaluated  to  determine  how  much 
compensation  would  have  been 
provided  by  those  means. 

The  other  component,  which  was  the 
proposed  preservation  of  a  23  acre 
wetland  parcel  outside  the  Hackensack 
River  basin,  would  not  have  provided 
any  increase  in  wetland  value  to 
compensate  for  wetland  values  lost  as  a 
result  of  the  filling  activity,  since  the 
parcel  was  already  a  functioning 
wetland  and  no  other  enhancement 
activity  was  proposed  to  provide  an 
increase  in  value.  Furthermore,  any 
wetland  value  which  might  have  been 
added  to  that  parcel  would  not  have 
provided  compensation  in  the 
watershed  where  the  damage  occurred, 
and  so  could  not  have  compensated  for 
the  loss  to  the  Hackensack  River  system. 
Finally,  the  Corps  permit  required  only 
0.5:1  value  for  value  replacement, 
which  would  have  resulted  in.  at  best, 
a  50%  loss  of  wetland  values  as  a  result 
of  Russo's  activities. 

Desirability  of  Obtaining  Compensatory 
Mitigation 

Russo's  activities  on  the  13.5-8cre  site 
have  destroyed  almost  all  of  the  pre- 
discharge  wetland  characteristics  of  the 
site.  The  site  was  almost  completely 
excavated  of  its  original  soil.  Eight  and 
one  half  acres  were  subsequently  filled 
with  shot  rock  to  a  depth  of  several  feet. 
The  stone  used  for  fill  was  of  varying 
sizes,  but  most  of  the  material  would  be 
classified  as  boulders,  according  to  the 
Wentworth  scale.  The  fill  material  has 
continued  to  compact  and  consolidate 
in  the  ensuing  nine  years  since  the  fill 
activity  took  place,  and  it  is  likely  that 
the  underlying  soil  layers  have  also 
compacted.  Therefore,  the  likelihood  of 
restoring  this  site  to  its  original 
condition  or  to  a  suitable  wetland 
condition  is  small,  and  it  is  not 
practicable  or  feasible  to  consider  this  as 
a  preferred  option.  Consequently,  offsite 
mitigation  would  need  to  be  provided  to 
eliminate  the  unacceptable  adverse 
effects  to  wildlife  identified  in  the 


decision  of  the  AA  for  Water  to  prohibit 
specification  of  this  site  under  Section 
404(c). 

Likewise,  the  44-acre  parcel  was  filled 
in  1981  with  material  of  the  same  tvpe. 
The  soils  on  this  site  are  more  likely  to 
have  compacted  and  consolidated  into 
material  unlikely  to  support  site 
restoration,  because  the  site  has  been 
constructed  on  and  has  had  functioning 
warehouses  with  concomitant  large 
vehicle  traffic  since  the  early  1980's. 
This  site  is  even  less  likely  to  be 
restorable  to  a  suitable  wetland 
condition  than  the  13.5  acre  parcel 
owing  to  this  factor  and  also  to  the  fact 
that  tenanted  warehouses  occupy  the 
site.  As  such,  offsite  compensatory 
mitigation  would  be  needed  to  offset  the 
wildlife  values  lost  as  a  result  of  the  fill 
activity. 

Mechanisms  To  Provide  Compensatory- 
Mitigation 

The  changes  in  circumstances  and 
information  described  above  have 
improved  the  ability  of  Russo  to  achieve 
reasonable  compensation  for  wetland 
wildlife  values  lost  as  a  result  of  the 
unauthorized  discharge  of  fill.  One  of 
the  main  factors  which  influenced 
Russo's  original  mitigation  proposal  was 
the  alleged  difficuUy  in  privately 
obtaining  large  tracts  of  wetlands  within 
the  Meadowlands  for  the  purpose  of 
providing  compensatory  mitigation. 
This  can  now  be  addressed  with  the  use 
of  a  mitigation  bank,  which  will  obtain 
and  have  available  large  wetlands  tracts 
for  the  purposes  of  providing 
compensatory  mitigation.  HMDCs 
proposed  mitigation  bank  will  make 
wetland  mitigation  on  a  substantial 
acreage  within  the  Hackensack  River 
basin,  the  area  of  impact,  available  for 
purchase.  With  adequate  funding, 
wetland  enhancement  through  this 
mitigation  bank  can  be  obtained,  and 
will  provide  significant  compensation 
opportunity. 

Under  the  terms  of  the  settlement 
discussed  above,  Russo  will  provide 
approximately  16  acres  of  wetlands 
which  will  provide  additional 
compensatory  value  via  enhancement. 
Thus,  between  the  land  to  be  provided 
by  Russo  and  the  lands  available  for 
enhancement  in  the  mitigation  bank, 
sufficient  land  for  mitigation  purposes 
is  now  reasonably  available  to  provide 
compensation  for  the  wetlands  losses 
resulting  from  the  discharges  of  fill  on 
the  Russo  tracts. 

Under  the  terms  of  the  settlement, 
Russo  also  would  provide  a  total  of 
$700,000  for  the  purposes  of 
implementing  comf>ensatory  mitigation 
through  the  HMDC  mitigation  bank.  A 
portion  of  this  funding  will  be  spent 
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providing  enhancement  to  the  IB-acre 
Ridgefleld  tract.  The  remainder  of  the 
funds  will  be  used  ]o  enhance  the 
wetland  values  of  acreage  within  the 
IIMIXZ  mitigation  bank.  The  means  to 
provide  compensation  for  lost  wetland 
values  are  therefore  available.  What 
remains  is  to  provide  a  demonstration 
that  adequate  compensation,  and 
appropriate  compensation,  can  be 
provided  through  this  proposal 

Determination  of  Adequate 
Compensation 

The  additional  information  on  habitat 
values  in  the  Meadowlands  which  was 
provided  in  the  EPA  study  previously 
referenced  provides  useful  guidance  for 
the  appropriate  design  of  mitigation 
sites  in  the  Meadowlands.  A  mitigation 
design  which  incorporates  the  habitat 
features  identified  by  this  study  as 
valuable  is  likely  to  provide  a  greater 
guarantee  of  success  in  achieving  the 
goal  of  no  net  loss  in  wetland  values. 
Such  a  design  would  be  directly  tailored 
to  wildlife  needs  in  the  Meadowlands, 
and  is  thus  appropriate  to  compensate 


for  the  particular  values  lost  from  the 
Russo  tracts.  For  example,  of)en  water 
areas  which  are  interspersed  among  and 
surrounded  by  Phmgmites  were  found 
to  be  preferentially  used  as  resting/ 
feeding  habitat  by  overwintering  black 
ducks.  Anas  rubripes.  a  FWS  species  of 
special  concern.  The  open  water 
provides  necessary  feeding/ resting 
habitat,  while  the  associated  Phmgmites 
provides  shelter  from  winter  winds, 
thus  reducing  caloric  requirements  and 
stress  on  this  species.  Mitigation 
designed  to  increase  hydrologic  flow 
and  provide  open  water  areas 
interspersed  with  Phmgwites  will 
greatly  incrt-iise  the  value  of  those  tracts 
to  black  duck  populations  in  the 
Meadowlands.  Such  a  component 
responds  directly  to  one  of  the  wildlife 
losses  of  concern  identified  by  the  AA 
for  Water  in  the  Final  Determination, 
and  will  provide  compensation  for  this 
loss.  While  the  exact  location  of  the 
acreage  proposed  for  enhancement  has 
not  yet  been  specified,  the  mitigation 
bank  locations  which  are  being 
evaluated  by  HMDC  have  the  similar 


habitat  features  and  are  generally  good 
candidates  for  enhancement.  The 
candidate  sites  are  large  tracts,  mostly 
dominated  by  a  monocnilture  or  near- 
monoculture  of  Phmgmites.  Most  of  the 
proposed  bank  sites  have  a  reduced  or 
nonexistent  flow  and  interspersion  of 
water,  or  have  been  cut  off  horn  tidal 
inundation.  A  variety  of  different 
mitigation  activities  are  able  to  be 
performed  on  such  sites  and  will 
provide  good  compensation  for  wildlife 
values  which  were  lost/are  being  lost 
from  the  Russo  tracts. 

Since  the  mitigation  banks  are  not  yet 
functioning,  the  precise  type  and 
amount  of  mitigation  that  will  tw 
performed  to  compensate  for  the 
wetlands  values  lost  from  the  Russo 
tract  has  yet  to  be  determined.  However. 
outlined  below  in  Table  2  is  an  example 
mitigation  strategy  that  would  likely  be 
feasible  to  implement  with  the  funding 
made  available  by  Russo  for  mitigation 
activities.  EPA  believes,  moreover,  that 
such  a  mitigation  strategy  would 
adequately  compensate  for  wetland 
lasses  experienced  on  the  Russo  tracts. 


Table  2.— Wetland  Types,  by  Acreage,  Which  Were  Lost  From  the  Russo  13.5-Acre  Tract,  and  Enhancement 
Activities  Which  Would  Provide  Adequate  Compensation  for  Those  Losses 


Wetland  type  lost  (acres) 


Mixed  emef gents/open 
water  (1.14  ac). 

Wet  meadow  (3.68  ac) 


Ptvagmites,  untxoken  field 
(5  41  ac). 


Enhancement  activity 


Excavation  ol  two  l-acre  ponds  or  meandering  cnarv 
nels  in  PhragrrJtes  fields;  planting/seeding  with  emer- 
gent species  at  fnr^ 

Remove  Phragmles  on  4  ac  ar>d  excavate  to  maintam 
a  permanently  saturated  hydrologic  regime;  seed  wrth 
mixture  of  wet  n^eadow  species.  In  tidal  areas,  an  al- 
terr^tive  wookj  be  estatjiishment  of  high  salt  marsh 
Since  there  is  less  plant  diversity  in  a  high  salt 
rrwrsh.  6  acres  of  enharx^ement  would  t>e  rec- 
ommended. 

Either  excavation  of  5.4 1  ac  from  upland  to  create  reg- 
ularly saturated  ItatMtat  and  planting  or  seeding  with 
suitable  wetland  emergents.  or  excavation  and  eradi- 
cation of  approxinrtately  5.5  acres  of  tidal,  untxoken 
Phragmrtes  to  average  mean  water  and  plantirtg  or 
seeding  with  Spartina  aHenvflora  and  shrubs. 


Habitat  impfovement  wtuch  will  result  from  the 
enhancement  activity 


Diverse  ponds  or  watercourses  attractive  to  waterfowl 
and  nrHiSKrats.  at>le  to  provide  winter  shelter  arxl  im- 
proved feedKig 

Creation  of  habitat  valuatMe  to  raptors  and  species  such 
as  woodcock  and  pheasant;  pos3it}ie  provision  of 
nesting  habitat  for  certain  species  of  waterfowt.  Wet 
meadow  would  directly  replace  lost  tiaktitat  type 


Creation  of  saturated  system  of  emergents  which  would 
provide  the  same  furx:t)ons  as  Phragmtes.  Enharice 
ment  to  a  S  alterrvflora  marsh  increases  value  sea- 
sonally to  wildlife,  but  more  plant  diversity  is  needed 
sifKe  entiancement  is  occumng  on  a  functioning  wet- 
land. Shrub  layer  provides  ttvs. 


Three  types  of  wetland  habitat  are 
believed  to  have  existed  on  the  13  5-acre 
site  prior  to  Russo's  fill  acti\  ities;  viz., 
mixed  emergent,  wet  meadow,  and 
Phmgmites.  Since  3.27  acres,  which  was 
identified  by  aerial  photography  as  "old 
field"  has  teen  determined  by  the  Corps 
to  have  been  a  non-wetland  area,  a 
determination  with  which  EPA  concurs, 
no  compensation  is  required  for  fill 
activity  which  occurred  on  this  portion 
of  the  site.^ 

The  excavation  of  two,  one-acre 
ponds  or  approximately  two  acres  of 


*This  is  consiuent  with  the  lindings  and 
!<uidance  of  (he  AA  for  Water  mi  forth  in  lh«  Final 
Determination. 


meandering  channel  will  provide  two 
acres  of  valuable  feeding/resting  habitat 
for  waterfowl,  particularly  black  duck. 
The  mixed  emergent  areas  originally 
present  on  the  13. 5-acre  site  totalled 
1.14  acres.  This  acreage,  however,  was 
divided  among  three  areas,  and  was  less 
likely  to  be  attractive  to  waterfowl  than 
a  single  pond  or  watercourse  of  the 
same  size.  Since  an  existing  wetland, 
which  has  functional  values  of  its  own, 
will  tie  excavated  to  cj°eate  the  ponds  or 
channel,  it  will  lose  some  functional 
value  as  a  result  of  the  excavation 
activity.  The  creation  of  an  additional 
acre  of  open  water  is  likely  to  offset  any 
losses  associated  with  the  enhancement 


activity  itself.  The  cost  of  such  an 
enhancement  is  likely  to  be  low.  since 
only  the  fringe  of  the  ponds  would  be 
seeded,  and  would  prot)ably  not  exceed 
$5,000/acre,  based  on  EPA  Region  II 's 
best  estimates  of  cost. 

The  enhancement  of  approximately 
four  acres  of  Phmgmites  monoculture  to 
provide  a  frequently  saturated  wet 
meadow  will  restore  the  same  acreage  of 
wet  meadow  that  was  lost  from  the  site. 
As  an  alternative,  should  the  proposed 
mitigation  site  be  tidal,  a  tidal  high  salt 
marsh,  dominated  by  Spartina  patens 
and  Distichlis  spicata,  can  be 
established.  High  salt  marsh  is  also  a 
remnant  habitat  in  the  District,  and 


would  provide  many  of  the  same  values 
to  wildlife  as  wet  meadow  (i.e., 
attractive  to  raptors,  small  mammals, 
etc.)  but  is  not  usually  as  species-rich  in 
plants,  including  those  with  food  value 
to  wildlife,  as  a  freshwater  wet  meadow. 
Consequently,  this  type  of 
compensation  should  be  estabhsbed  at  a 
1.5:1  acreage  replacement,  since  it 
represents  out-of-kind  mitigation,  and 
would  not  have  as  many  functions  as 
the  habitat  for  which  it  is  providing 
compensation. 

The  remaining  5.4  acres  of  the  13.5- 
acre  tract  was  dominated  by  Phmgmites. 
The  creation  of  a  5.4  acre  emergent 
marsh  from  upland  would  offset  this 
loss.  If  enhancement  is  the  technique 
used  (as  is  likely),  then  the  replacement 
vegetation  for  Phmgmites  must  be  twice 
as  valuable  to  wildlife  to  provide  value- 
for-value  compensation  for  wildlife. 
Based  on  EPA  studies,  Spartina  marsh 
habitat  is  more  attractive  to  wading 


birds  and  waterfowl,  and  is  of  equal 
value  to  certain  passerine  species. 
Phragmites-d ominated  habitat  can  be 
doubled  in  its  value  to  most  wildlife 
species  if  it  is  enhanced  to  provide  an 
equal  acreage  of  Spartina  altemiflom/ 
scrub-shrub  marsh,  and  it  is 
interspersed  with  the  other  proposed 
habitat  types.  Therefore,  copversion  of 
approximately  5.5  acres  of  uniform 
Phmgmites  to  S.  altemiflom/scnxb- 
shrub  salt  marsh  will  compensate  for 
the  wildlife  value  of  the  5.41  acres  of 
Phmgmites  marsh  lost  from  the  Russo 
13. 5-acre  tract,  and  will  result  in  no  net 
loss  of  wildlife  value  for  the  acreage 
lost. 

Estimates  for  the  eradication  of 
Phmgmites,  excavation  and  seeding  of 
other  species  (such  as  Spartina  or 
hydrophytic  herbaceous  forbs,  such  as 
those  found  in  wet  meadow  habitats) 
varies,  but  are  expected  to  average  about 
$20,000/acre,  based  on  EPA  Region  U's 


best  available  information. 
Approximately  nine  acres  of  such 
enhancement  would  be  required  to 
provide  the  suggested  wet  meadow  and 
S.  Q/tem//7ora/scrub-shrub  marsh.  (The 
land  acquisition  for  mitigation  activities 
will  already  have  occurred  when  these 
activities  are  expected  to  be 
implemented.)  Adequate  funds  would 
therefore  be  available  to  provide  the 
requisite  enhancement  to  ensure  a 
value-for-value  replacement. 

The  balance  of  the  funds  would  go 
toward  providing  replacement  of 
wetland  wildlife  value  lost  as  a  result  of 
filling  the  44-acre  tract.  An  example 
mitigation  strategy  that  would  likely  be 
feasible  to  implement  with  the  resources 
made  available  by  Russo,  and  which 
would  provide  compensation  for 
wildlife  values  lost  from  the  44-acre 
tract  is  listed  in  Table  3. 


Table  3.— Wetland  Types,  by  Acreage,  Which  Were  Lost  From  the  44-Acre  Tract,  and  Enhancement 
Activities  Which  Would  Provide  Adequate  Compensation  for  Those  Losses 


Wetland  type  lost  (acres) 


Mixed  emergents/open 
water  (2.92  ac). 

Wooded  (0.37  ac)  

Ptwagmtes  areas  (15.69  ac) 

Wet  meadow  (21.73  ac) 


Enhancement  activity 


Excavation  of  6  acres  of  open  water  habitat  (ponds 
and/or  cfiannels)  in  Phragmtes  fields;  planting/seed- 
ing with  other  emergent  species  at  fringe.. 

Planting  of  approximately  3  acres  of  shrub/tree  layer  on 
16.5  ac  Ridgefield  tract 

Removal  of  Phragmites  on  22  ac  arxl  excavation  to 
achieve  seasonally  saturated  hydrologic  regime  with 
some  ponded  areas.  Seeding  with  a  mixture  of  wet 
meadow  grasses  and  fortjs.  Alternatively,  estat)lisf>- 
ment  of  33  ac  of  high  salt  marsh 


Hatxtat  improvement  which  wtti  result  from  tfie 
enhancement  activity 


Diverse  ponds  or  watercourses  attractive  to  waterfowl 
and  muskrats,  at)te  to  provide  preferred  winter  shelter 
and  improved  feeding. 

Provides  nesting  opportunities  for  waterfowl'passerir>e 
species,  as  well  as  buffer  from  deveksped  area.  Fruit- 
t>earing  shrut>s  greatly  irK.'eases  wiUlife  food  value. 

Creation  of  habitat  valuable  to  raptors  arxj  species  such 
as  woodcock  and  pleasant;  possible  provision  of 
nesting  hat>itat  for  certain  sp>ecles  of  waterfowl.  Direct 
replacement  of  hat)rtat  type  lost. 


The  rationale  for  the  types  of 
enhancements  suggested  for  the  44-acre 
tract  is  essentially  the  same  as  for  the 
proposal  for  the  i3. 5-acre  tract.  The  one 
component  which  is  different  is  the 
proposal  to  mitigate  for  the  loss  of 
approximately  15.7  acres  of 
homogeneous  Phmgmites  fields  and  for 
the  loss  of  0.37  acres  of  wooded  habitat 
by  providing  approximately  three  acres 
of  a  shrub/woody  vegetation  layer  on 
the  16.5  acre  Ridgefield  tract.  The 
Ridgefield  tract  is  essentially  a 
monoculture  of  Phmgmites;  however,  it 
contains  abundant  marsh/open  water 
tidally  influenced  complexes.  As 
previously  mentioned,  this  type  of 
Phmgmites/open  water  mosaic  provides 
feeding  and  resting  areas  to  waterfowl 
on  a  year  round  basis,  but  is  especially 
valuable  to  overwintering  waterfowl 
because  it  provides  them  not  only  with 
feeding  and  resting  areas  but  also  with 
shelter  from  severe  weather,  thus 
lowering  their  expenditure  of  calories. 
Consequently,  its  existing  wildlife  value 


is  good  in  context  of  the  Meadowlands 
as  a  landscape.  However,  if  does  not 
provide  any  nesting  opportunities  for 
birds  requiring  trees  and  shrubs.  Neither 
does  it  contain  any  substantial  source  of 
fruits  or  seeds  which  are  used  as 
preferred  foods  by  wildlife  such  as 
pheasant,  woodcock,  etc.,  which  were 
believed  to  have  been  on  the  44-acre 
tract  prior  to  filling.  Both  the  nesting 
and  food  values  to  wildlife  are  largely 
lacking  in  the  immediate  vicinity  of  the 
Ridgefield  tract.  By  providing  the 
woody  vegetation  layer,  at  an  acreage 
ten  times  that  which  was  lost  on  the  44- 
acre  tract,  this  value  is  not  only  replaced 
for  the  woody  vegetation  that  was  lost, 
but  also  enhances  the  entire  16.5-acres 
and  provides  wildlife  value  that  has 
never  been  on  that  parcel.  When 
considered  in  conjunction  with  the 
valuable  open  water  mosaic  present  on 
that  site,  we  believe  that  the 
enhancement  will  increase  the  value  of 
the  Ridgefield  site  sufficiently  to 
compensate  for  the  loss  of  the  15.7  acre 


homogeneous  Phmgmites  field  and  .37 
acres  of  wooded  wetlands. 

Most  of  the  wetlands  on  the  13. 5-acre 
tract  have  already  been  filled  and 
converted  to  upland;  the  entire  tract  has 
been  disturbed  from  its  original 
condition.  If  the  prohibition  on  fill  is 
amended  to  allow  the  proposed 
settlement  to  proceed,  it  is  likely  that 
Russo  would  be  permitted  to  complete 
his  activity  on  site.  The  calculation  of 
mitigation  includes  considerations 
based  on  the  complete  loss  of  the  tract's 
wetlands  value. 

Proposed  Action  and  Consistency  With 
the  New  Jersey  Coastal  Zone 
Management  Plan  (CZMP) 

In  its  May  17,  1991  opinion,  the  court 
in  Russo  Development  Corp  v.  Beilly, 
No.  87-3916,  held  that  EPA  was 
arbitrary'  and  capricious  for  failing  to 
articulate  its  reasons  for  deviating  from 
the  New  Jersey  Coastal  Zone 
Management  Plan  (CZMP)  in  the 
Agenc>''s  404(c)  determination.  The 
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Agency's  decision  was  remanded  to 
FPA  in  part  on  this  ground. 

Section  307(c)(3)(A)  of  the  Coastal 
2U)ne  Management  Act  (CZMA) 
prohibits  a  Federal  permit  from  being 
issued  for  an  activity  affecting  any  land 
or  water  use  or  natural  resource  of  the 
coastal  zone  of  that  state  until  the 
applicant  furnishes  a  certification  that 
the  activity  is  consistent  with  an 
approved  CZMP.  and  the  State  concurs 
in  the  certification  or  waives  review. 
This  portion  of  the  CZMA  is 
implemented  in  the  Corps  regulations 
by  33  CFR  325.2(b)(2).  Because  the 
Corps'  regulations  adequately  address 
the  CZM  consistency  requirement,  EPA 
did  not  duplicate  §  325.2(b)(2)  in  the 
404(b)(1)  Guidelines. 

The  Hackensack  Meadowlands 
District  Master  Plan  is  the  Coastal  Zone 
Management  Plan  for  the  Meadowlands 
District,  and  the  current  plan  zones  the 
13.5  acre  parcel  for  development. 
Betuiuse  EPA's  404(c)  determination,  if 
it  is  finalized  as  proposed  today,  would 
no  longer  preclude  the  Corps  from 
authorizing  fill  activity  on  the  13.5  acre 
parcel,  such  an  action  would  appear  to 
be  consistent  with  the  Master  Plan.  Of 
course,  under  section  307(c)(3)(A)  of  the 
CZMA  and  33  CFR  325.2(b)(2).  it  is  the 
State  that  ultimately  would  have  the 
authority  to  determine  consistency  of  a 
new  permit  proposal  with  the 
applicable  plan. 

Conclusions 

The  Final  Detennination  by  the  AA 
for  Water  contemplated  a 
reconsideration  of  the  prohibition  upon 
a  showing  that  adequate  mitigation 
could  be  provided  to  offset  unacc:eptabie 
impacts  to  wildlife.  Russo  has  proposed 
the  following  mitigation  to  compensate 
for  impacts  of  the  fill  activity:  (1)  Deed 
over  an  approximately  IB  acre  parcel  of 
wetlands  in  Ridgefield.  N.J.  for 
preservation,  and  (2)  provide  5700,000 
for  the  purpo.se  of  enhancing  wetlands 
at  this  site  and  on  sites  to  be  contained 
in  the  Hackensack  Meadowlands 
District  mitigation  bank.  Since  there 
will  be  Federal  oversight  of  the  type  of 
enhancements  performed,  as  well  as  the 
design,  construction,  and 
implementation  of  the  mitigation 
activities,  and  since  the  funding 
provided  for  mitigation  would  be 
applied  to  enhancement  alone  ^.  the 


mitigation  activities  would  be  applied  to 
sufficient  acreage,  and  would  be  of 
appropriate  kind  and  quality,  to  provide 
adequate  compensation  for  Josses  of 
wetlands  values  which  resulted/are 
resulting  from  the  unauthorized  fill. 
Unlike  the  proposal  in  the  original 
permit,  all  of  the  compensation 
proposed  will  involve  an  increase  in 
value  and  will  be  located  within  the 
lower  Hackensack  River  basin  (the 
location  of  the  impact).  Furthermore, 
the  proposed  combinations  of  mitigation 
activities  will  ensure  that  a  mosaic  of 
different  habitats,  which  was  an 
important  factor  contributing  to  the 
wildlife  value  of  the  Russo  tracts,  will 
be  restored  elsewhere  within  the 
relevant  area  of  the  impact.  Finally,  the 
above  proposals  will  provide  adequate 
acreage  of  the  different  wetland  types  to 
compensate  for  the  extent  of  wildlife 
values  lost  on  the  Russo  tracts. 
Therefore,  under  the  terms  of  the 
settlement,  there  would  be  no 
significant  loss  of  wetland  values  which 
would  not  be  offset  by  appropriate  and 
adequate  mitigation.  There  would,  we 
believe,  no  longer  be  unacceptable 
adverse  effects  to  wildlife  from  this 
activity.  The  prohibition  on  specifying 
the  Russo  tracts  as  disposal  sites  for  fill 
would  no  longer  be  necessary  to  prevent 
unacceptable  adverse  effects  to  wildlife 
and  the  aquatic  ecosystem.  EPA 
therefore  proposes  that,  conditional 
upon  a  binding  agreement  by  Russo  to 
provide  the  funds  and  land  preser\ation 
di.scussed  above,  the  Section  404(c) 
prohibition  on  specification  of  the  13.5- 
acre  site  for  fill  material  be  removed, 
and  a  restriction  be  impo.sed  that  would 
allow  specification  of  these  areas  as 
disposal  sites  provided  Russo 
implements  the  mitigation  plan 
di.scussed  above. 

Datod;  March  21.  1995. 
Robert  Perciasepe, 

Assistant  Administrator  for  Water. 
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Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
South  Dakota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


'Costs  for  enhancement  vary  wiili-ly.  but  priv«|p 
contractors  generally  range  from  SlO.0OO-S20.0OO' 
acre  in  this  arna  to  implement  mitigation.  l>ascd  on 
an  informal  EPA  Region  II  survey  of  costs.  In  this 
case,  monitoring  will  be  overseen  by  agency 
personnel,  which  reduces  the  cost.  Because  the 
mitigation  activities  will  occur  over  a  large  number 
of  arres.  there  is  an  economy  of  srale  involved  in 
design  and  construction,  since  mobilization/ 


demobilization  and  design  costs  will  be  distributed 
over  many  participants.  Finally,  since  there  would 
bo  a  large  pool  nf  wetlands  acreage  available  for 
enhancnmcnt.  wetlands  to  be  enhanced  using 
Ku.sso's  funds  can  be  strategically  chosen  so  th.il  the 
value  increase  of  Russo's  portion  of  the  mitigation 
may  be  maximized. 


SUtmiARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act  as  amended.  42  U.S.C.  300g-2.  and 
40  CFR  part  142.  Subpart  B-Primar>' 
Enforcement  Responsibility,  that  the 
State  of  South  Dakota  has  revised  its 
Public  Water  System  Supervision 
(PWSS)  Primacy  Program.  South 
Dakota's  PWSS  program,  administered 
by  the  Office  of  Drinking  Water  of  the 
Department  of  Environment  and  Natural 
Resources,  has  adopted  regulations  for 
total  coliforms,  surface  water  treatment. 
Phase  II  (7  inorganic  and  26  organic 
chemicals).  Phase  lib  (1  inorganic  and  4 
organic  chemicals),  and  Phase  V  (5 
inorganic  and  18  organic  chemicals)  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  (NPDWR)  in 
40  CFR  part  141  for  total  coliforms 
(Federal  Register  Vol.  54,  No.  124,  June 
29,  1989,  Pg.  27544-27.S68).  surface 
water  treatment  (Federal  Register  Vol. 
54.  No.  124.  June  29,  1989.  Pg.  27486- 
27541).  Phase  II  (Federal  Register  Vol. 
56.  No.  20.  January  30.  1991.  Pg.  3526- 
3,597).  Phase  lib  (Federal  Register  Vol. 
56.  No.  126.  July  1.  1991,  Pg.  30266- 
30281).  and  Phase  V  (Federal  Register 
Vol.  57.  No.  138,  July  17,  1992,  Pg. 
31776-31849).  The  Environmental 
Protection  Agency  (EPA)  has  completed 
its  review  of  South  Dakota's  primacy 
revisions  and  has  determined  that  they 
are  no  less  stringent  than  the  NPDWRs. 
EPA  therefore  approves  South  Dakota's 
primacy  revisions  for  Total  Coliforms. 
Surface  Water  Treatment.  Phase  II,  lib. 
and  V  Rules.  This  determination  shall 
become  effective  April  27,  1995. 

Any  interested  parties  are  invited  to 
submit  wTilten  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  April  27,  1995.  If 
a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

Requests  for  a  public  hearing  should 
be  addressed  to:  William  P.  Yetlowtail. 
Regional  Admini.strator,  c/o  David 
Schmidt  (8WM-DW),  U.S. 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  .500. 
Denver.  CO  80202-2466. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  (Mitity 
requesting  a  hearing:  (2)  a  brief 


statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  South  Dakota. 
A  notice  will  also  be  sent  to  the 
person(s)  requesting  the  hearing  as  well 
as  to  the  State  of  South  Dakota.  The 
hearing  notice  will  include  a  statement 
of  purpose,  information  regarding  time 
and  location,  and  the  address  and 
telephone  number  where  interested 
persons  may  obtain  further  information. 
The  Regional  Administrator  will  issue 
an  order  affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  on  April  27,  1995.  Please  bring 
this  notice  to  the  attention  of  any 
persons  known  by  you  to  have  an 
interest  in  this  determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA  Region  Vin.  Drinking  Water 
Branch,  999  18th  Street  (4th  floor), 
Denver,  Colorado;  (2)  Department  of 
Environment  and  Natural  Resources, 
Office  of  Drinking  Water,  523  East 
Capital  Avenue,  Pierre,  South  Dakota. 

FOR  PURTHER  INFORM AT>ON  CONTACT: 
David  Schmidt.  Drinking  Water  Branch, 
EPA  Region  VIII  (8WM-DW),  999  18th 
Street,  Suite  500.  Denver,  Colorado 
80202-2466,  telephone  (303) 293-1415. 

Dated:  March  20.  1995. 

Kerrigan  Clough, 

Acting  Rf^ional  Administrator,  EPA.  Region 
VIII. 

[F«  Doc.  95-7591  Filed  3-27-95;  8:45  am) 
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FARM  CREDIT  ADMINISTRA'HON 

[NV  95-13] 

Policy  Statement  Concerning  the 
Release  of  Consolidated  Reporting 
System  Information 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Polic:y  statement. 

SUMMARY:  On  March  20.  1995,  the  Farm 
Credit  Administration  (FCA)  adopted  a 
policy  statement  concerning  the  release 
of  reports  of  condition  and  performance 
(Call  Reports)  and  other  reports 
containing  nonexempt  information 
(such  as  the  Uniform  Performance 
Report  (UPR)  and  the  Uniform  Peer 
Performance  Report  (UPPR))  that  are 
produced  from  the  FCA's  Consolidated 
Reporting  System  (CRS)  (hereinafter 
nonexempt  CRS  Reports).  Under  this 
policy,  the  UPR  and  UPPR  will  be 
disclosed  to  the  institution  that 
submitted  the  information  50  days  after 
the  end  of  a  quarter  or  a  fiscal  year.  All 
other  reports  containing  nonexempt 
information  that  are  produced  from  the 
FCA's  CRS  would  be  disclosed,  as 
available,  to  System  institutions  and  to 
the  general  public  90  days  after  the  end 
of  a  quarter  or  a  fiscal  year.  For 
purposes  of  this  poUcy,  nonexempt  CRS 
Reports  are  defined  as  reports  produced 
from  the  CRS  containing  information 
that  has  been  routinely  disclosed  in 
System  institutions'  quarterly  and 
annual  financial  reports  to  shareholders 
and  filed  with  the  FCA  pursuant  to  12 
CFR  part  620.  The  FCA  intends  to  set 
user  fees  for  the  dissemination  of  this 
information  sufficient  to  recover  the 
cost  of  dissemination.  Nonexempt  CRS 
RefXJrt  information  has  been  previously 
disclosed  on  a  case-by-case  basis  in 
response  to  Freedom  of  Information  Act 
requests.  The  FCA  believes  that 
providing  the  public  access  to 
nonexempt  CRS  Report  information 
under  this  policy  statement  would 
enhance  the  FCA's  information 
management  activities  in  an  efficient, 
effective,  and  economical  manner. 

EFFECTIVE  DATE:  March  20,  1995. 
FOR  FURTHER  INF0RM>^TK)N  CONTACT: 
Nan  P.  Mitchem,  Compliance  Officer, 
Office  of  Examination,  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive.  McLean.  Virginia  22102-5090. 
(703)  883-4073,  TDD  (703)883-4444 

or 

Jane  M.  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean.  Virginia  22102-5090. 
(703)  883-4071 .  TDD  (703)883-4444. 


SUPPLEMENTARY  INFORMATION: 
Background 

Call  Reports  and  other  nonexempt 
information  produced  from  the  FCA's 
CRS  contain  valuable  information  and 
could  be  useful  to  Farm  Credit  System 
institutions  and  to  members  of  the 
public  by  enabling  them  to  evaluate  the 
financial  condition  of  the  institution  in 
comparison  to  its  peers.  This  policy 
statement  is  intended  to  provide  for  the 
dissemination  of  this  information  in  a 
manner  that  effectively  balances  the 
goals  of  maximizing  the  usefulness  of 
the  information  and  minimizing  the  cos' 
to  the  Government  and  the  public. 
Similarly,  the  Federal  Financial 
Institutions  Examination  Council, 
which  consists  of  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  has  made  a 
determination  to  disseminate  CRS-type 
information  to  banks.  State  banking 
departments,  and  the  public  in  a  report 
known  as  the  Uniform  Bank 
Performance  Report. 

The  FCA's  objective  in  adopting  this 
policy  statement  is  to  enhance  the 
utiUty.of  Call  Reports  for  System 
institutions  and  the  public,  and  to  make 
available  in  an  orderly  and  consistent 
way  nonexempt  information  (i.e., 
information  that  has  been  routinely 
disclosed  in  System  institutions' 
quarterly  and  annual  financial  reports 
and  filed  with  the  FCA)  in  conformance 
with  the  objectives  set  forth  in  OMB 
Circular  A-130.  This  policy  statement 
should  benefit  System  institutions  and 
the  public  by  establishing  a  more 
effective  and  efficient  means  of 
accessing  information  that  can  be  used 
to  evaluate  and  compare  System 
institutions  and  their  performance.  The 
release  of  nonexempt  CRS  Reports 
should  also  benefit  the  FCA  in  its 
regulatory  role  and  in  accomplishing  its 
mission  by  enhancing  the  agency's 
communications  with  System 
institutions.  Additionally,  the  FCA 
believes  that  the  availability  of 
nonexempt  CRS  Reports  will  enhance 
its  ability  to  oversee  and  examine 
institutions. 

Availability  of  Nonexempt  CRS  Reports 

Under  the  policy  statement,  the  UPR 
and  UPPR  will  be  disclosed  free  of 
charge  to  the  institution  that  submitted 
the  information  50  days  after  the  end  of 
a  quarter  or  a  fiscal  year.  All  other 
reports  containing  nonexempt 
information  that  are  produced  from  the 
FCA's  CRS  would  be  disclosed,  as 
available,  to  System  institutions  and  to 
the  general  public  90  days  after  the  end 
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of  a  quarter  or  a  Hscal  year.  The  delay 
in  availability  of  nonexempt  CRS 
Reports  would  allow  System 
institutions  to  publish  their  quarterly 
and  annual  financial  reports  prior  to 
FC\  dissemination.  At  a  System 
institution's  request,  a  copy  of  a 
nonexempt  CRS  Report  containing  Call 
Report  information  of  another 
institution  or  computer  diskettes 
containing  nonexempt  Call  Report 
information  of  all  System  institutions 
would  be  provided  for  a  fee.  Nonexempt 
CRS  Reports  or  computer  diskettes 
containing  nonexempt  Call  Report 
information  would  also  be  made 
available,  upon  request,  to  the  general 
public  for  a  fee.  The  FCA  believes  that 
disclosing  reports  such  as  the  UPR  and 
the  UPPR  will  assist  institutions  and  the 
public  in  their  analyses  and  evaluations 
of  the  delivery  of  flnancial  services  by 
allowing  comparisons  of  financial 
performance.  To  provide  further 
a.ssistance  to  System  institutions  and  the 
public,  a  detailed  description  of  the 
LTR  and  the  UPPR  is  provided  below. 

A  determination  on  a  special  request 
(I.e..  ad  hoc  report)  for  nonexempt  CRS 
information  and  any  fees  assessed  from 
any  System  institution  or  the  general 
public  would  be  made  on  a  case-by-case 
basis.  Special  requests  would  be  granted 
only  when  the  benefit  to  the  FCA 
significantly  outweighs  the  burden  to 
the  agency  in  complying  with  the 
request.  Requests  for  fee  waivers  may  be 
granted  to  educational  institutions, 
researchers,  Governmental  agencies, 
newspapers,  and  other  parties,  only 
when  the  agency  determines  that  the 
benefit  derived  from  releasing  the 
information  exceeds  the  fees  being 
waived.  All  requests  for  release  of  CRS 
information  should  be  directed  to  the 
Office  of  Resources  Management. 
Information  Resources  Division. 
Customer  Planning  Team. 

The  FCA  uses  the  UPR  and  the  UPPR 
ns  analytical  tools  for  super\'isory  and 
examination  purposes,  offsite 
monitoring  and  evaluation,  and 
financial  analysis.  The  reports,  which 
are  based  on  data  from  the  CRS  and 
updated  quarterly,  contain  information 
using  key  ratios,  percentages,  and  dollar 
amounts.  The  UPPR  also  contains  peer 
averages,  as  well  as  percentile  rankings 
for  all  direct  lender  associations  falling 
within  one  of  four  peer  groups  based  on 
asset  size.  Each  report  displays  four 
reporting  periods.  Yearend  reports 
contain  financial  data  for  the  current 
year  and  the  previous  3  years. 
Quarterend  reports  contain  financial 
data  for  the  current  quarter,  the  same 
quarter  for  the  previous  year,  and 
yearend  information  for  the  previous  2 
years. 


These  reports  are  organized  to 
facilitate  agency  decisionmaking 
concerning  the  adequacy  of  capital, 
asset  quality,  earnings,  and  liquidity. 
Both  the  UPR  and  the  UPPR  are 
organized  as  follows: 

Section  I  is  a  summary.  It  provides 
key  balance  sheet  and  income  statement 
items,  as  well  as  key  ratios. 

Section  II  presents  a  condensed 
balance  sheet  and  summary  information 
on  loan  categories  by  performance 
category.  The  balance  sheet  items  are 
combined  into  key  categories. 

Section  III  addresses  the  composition 
of  capital  as  a  percentage  of  assets  and 
its  relationship  to  liabilities,  unallocated 
retained  earnings,  and  risk-adjusted 
assets. 

Section  IV  contains  information  on 
assets,  changes  in  assets,  the  percentage 
of  loans  in  each  loan  performance 
category,  the  various  relationships  of  the 
allowance  accounts  to  loans  and 
acquired  properties,  and  gains  and 
losses  incurred  from  the  valuation  and 
disposition  of  these  assets. 

Section  V  is  a  year-to-date  condensed 
income  statement. 

Section  VI  presents  earnings  and 
profitability  measurements  and  certain 
ratios  involving  net  interest  income. 
Also,  this  section  contains  information 
on  the  return  on  average  as.sets  and 
component  ratios.  Ratios  of  operating 
expenses  are  also  shown  in  this  section. 

Section  VII  contains  liquidity 
measurements  and  compares  maturing 
assets  to  maturing  liabilities.  This 
section  also  addresses  collateral  and 
funds  availability  for  investments. 

User  Fees 

User  fees  for  the  above  information 
would  be  sufficient  to  recover  the  cost 
of  dissemination.  A  CRS  pricing 
schedule  will  be  developed.  Special 
requests  for  information  not  listed  on 
the  CRS  pricing  schedule  may  be  subject 
to  fees  to  recover  the  agency's  cost  of 
complying  with  the  request,  which  may 
include  the  cost  of  collecting  and 
processing,  as  well  as  disseminating  the 
information. 

The  following  glossary  contains 
definitions  that  may  be  useful  to  an 
understanding  of  thi^  policy. 

A.  Fann  Credit  System  institutions 
means  the  Farm  Credit  Banks,  banks  for 
cooperatives,  agricultural  credit  banks, 
production  credit  associations.  Federal 
land  bank  associations,  agricultural 
credit  associations.  Federal  land  credit 
associations,  service  corporations 
chartered  under  the  Farm  Credit  Act  of 
1971,  as  amended,  the  Federal  Farm 
Credit  Banks  Funding  Corporation,  and 
Farm  Credit  System  Financial 
A.ssistanc-e  Corporation. 


B.  System  Banks  and  associations 
means  the  Farm  Credit  banks,  banks  for 
cooperatives,  agricultural  credit  banks, 
production  credit  associations.  Federal 
land  bank  associations,  agricultural 
credit  associations,  and  Federal  land 
credit  associations. 

C.  Direct  lender  associations  means 
production  credit  associations, 
agricultural  credit  associations,  and 
Federal  land  credit  associations. 

D.  Call  Report  means  reports  of 
financial  condition  and  performance 
prepared  and  filed  by  Farm  Credit 
System  institutions  in  accordance  with 
the  FCA  Uniform  Call  Report 
Instructions. 

E.  Call  Report  information  means  data 
contained  in  Call  Reports. 

F.  Consolidated  Reporting  System 
(CRS)  means  all  programs,  files,  , 
documentation,  and  interfaces  with 
source  data,  created  and  used  to  store, 
process,  and  retrieve  CRS  Derived  Data 
and  produce  CRS  Reports. 

G.  CRS  Reports  means  reports 
produced  via  the  CRS  System  for  agency 
use  in  planning,  monitoring,  and 
analyzing  the  performance  of  Farm 
Credit  Sy.stem  institutions. 

H.  Computer  Diskette  means  a 
standard  3  W  magnetic  typie  diskette      > 
used  with  personal  computers  that 
contains  Call  Report  information  of  all 
System  institutions  in  an  ASCII  format. 

The  text  of  the  Board's  policy 
statement  concerning  the  release  of  CRS 
information  to  System  institutions  and 
to  the  general  public  is  set  forth  below 
in  its  entirety: 

FCA  BOARD  ACTION  ON  POLICY 
STATEMENT  CONCERNING  THE 
RELEASE  OF  CONSOLIDATED 
REPORTING  SYSTEM  INFORMATION. 
NV  95-13.  FCA-PS-65 

Effective  Date:  March  20,  1995. 

Effect  on  Previous  Action:  None. 

Source  of  Authoritv:  12  CFR  part  621, 
subpart  D;  12  CFR  602.200;  OMB 
Circular  A-130  (July  2.  1993). 

Purpose:  The  Farm  Credit 
Administration  (FCA)  Board  is  hereby 
adopting  a  policy  to  disclose  reports  of 
condition  and  performance  (Call 
Reports)  and  other  reports  containing 
nonexempt  information  (such  as  the 
Uniform  Performance  Report  (UPR)  and 
the  Uniform  Peer  Performance  Report 
(UPPR))  that  are  produced  from  the 
FCA's  Consolidated  Reporting  System 
(CRS)  (hereinafter  none.xempt  CRS 
Reports).  Under  this  policy,  the  UPR 
and  UPPR  will  be  disclosed  to  the 
institution  that  submitted  the 
information  50  days  after  the  end  of  a 
quarter  or  a  fiscal  year.  All  other  reports 
containing  nonexempt  information  that 
are  produced  from  the  FCA's  CRS 


would  be  discio.sed.  as  available,  to 
System  institutions  and  to  the  general 
public  90  days  after  the  end  of  a  quarter 
or  a  fiscal  year.  For  purposes  of  this 
policy,  nonexempt  CRS  Reports  are 
defined  as  reports  produced  from  the 
CRS  containing  information  that  has 
been  routinely  disclosed  in  Farm  Credit 
System  (System)  institutions'  quarterly 
and  annual  financial  reports  and  filed 
with  the  FCA. 

Objectives:  The  FCA's  mission  is  to 
facilitate  the  competitive  delivery  of 
financial  services  to  agriculture  while 
protecting  the  public,  the  taxpayer,  and 
the  investor.  Consistent  with  that 
mission,  the  FCA  endeavors  to  provide 
information  to  System  institutions  and 
to  the  public.  Call  Reports  and  other 
nonexempt  CRS  Reports  contain 
information  of  value  to  the  agency,  the 
System,  and  the  public  that  enables  an 
evaluation  nf  the  financial  condition  of 
a  Sys-tem  mstitution  in  comparison  to  its 
peers.  Release  of  this  information  will 
provide  institutions  with  a  succinct 
assessment  of  performance,  in  addition 
to  that  provided  in  the  examination 
process.  The  FCA  believes  that 
implementation  of  this  policy  statement 
will  enhance  the  FCA's  infomiation 
management  activities  in  an  efficient, 
effective,  and  economical  manner 
consistent  with  the  objectives  of  OMB 
Circular  A-130. 

Operating  Principles:  Certain 
information  reported  to  the  agency  in 
compliance  with  Call  Report 
instructions,  such  as  asset  and  liability 
repricing  schedules  or  loan  specific 
data,  will  continue  to  be  exempt  from 
disclosure  and  will  not  be  made 
available  under  this  policy  statement. 
Nonexempt  CRS  Reports  will  be 
disclosed  under  a  pricing  schedule  to  be 
subsequently  determined. 

Certain  nonexempt  CRS  Reports  (such 
as  the  UPR  and  the  UPPR)  that  contain 
Call  Report  information  will  be 
routinely  forwarded  free  of  charge  to  the 
institution  that  submitted  the 
information  or  will  be  made  available, 
upon  request,  to  the  general  public  for 
a  fee.  Upon  request  by  a  System 
institution,  the  FCA  will  make  available 
free  of  charge  any  other  none.xempt  CRS 
Reports  that  contain  Call  Report 
information  submitted  by  that 
institution,  or.  for  a  fee,  will  make 
available  a  copy  of  a  nonexempt  CRS 
Report  containing  Call  Report 
information  of  another  institution  or 
computer  diskettes  containing 
nonexempt  Call  Report  information  of 
all  Sy.stem  institutions.  A  determination 
on  a  special  request  (i.e.,  ad  hoc  report) 
for  nonexempt  CRS  information  and  anv 
fees  assessed  from  any  Svstem 
institution  or  the  general  public  will  be 


made  on  a  case-by-case  basis.  Special 
requests  will  be  granted  only  when  the 
benefit  to  the  FCA  significantly 
outweighs  the  burden  to  the  agency  in 
compl\ing  with  the  request.  All  requests 
for  release  of  CRS  information  should  be 
directed  to  the  Office  of  Resources 
Management.  Information  Resources 
Division,  Customer  Planning  Team. 

Any  fees  assessed  under  this  policy 
for  disclosing  routine  nonexempt  CRS 
Reports  will  be  sufficient  to  recover  the 
cost  of  dissemination.  Special  requests 
will  be  subject  to  fees  to  recover  the 
agency's  cost  of  complying  with  the 
request,  which  will  include  the  cost  of 
collecting  and  processing,  as  well  as 
disseminating  the  information.  Requests 
for  fee  waivers  may  be  granted  to 
educational  institutions,  researchers. 
Governmental  agencies,  newspapers, 
and  other  parties,  only  when  the  agency 
determines  that  the  benefit  derived  from 
releasing  the  information  exceeds  the 
fees  being  waived. 

Delegated  Authority:  The  Director, 
Office  of  Resources  Management,  in 
concurrence  with  the  Director.  Office  of 
Examination,  Director.  Office  of  Special 
Supervision  and  Corporate  Affairs,  and 
General  Counsel  is  responsible  for 
implementing  this  policy  statement, 
developing  operating  procedures, 
developing  a  pricing  schedule  for  the 
fees  to  be  charged  for  the  reports,  and 
developing  specific  guidelines  for  fee 
waivers  when  releasing  reports  to 
educational  institutions,  researchers. 
Governmental  agencies,  newspapers, 
and  other  parties,  as  determined  to  be 
appropriate.  Any  of  these 
responsibilities  may  be  delegated. 

Reporting  Requirements:  "The 
Director,  Office  of  Resources 
Management,  shall  make  a  report 
annually  concerning  nonexempt  CRS 
Report  releases  and  the  number  of 
requests  and  fees  received  to  the  Chief 
Operating  Officer. 

Adopted  this  20th  day  of  March.  1995 
by  order  of  the  Board. 

Dated:  March  22.  1995. 
Kioyd  Fithian, 

SM:rctnry.  Farm  Credit  Administration  Board. 
IFR  Doc.  95-7554  Filed  3-27-95:  8:45  am! 

BILLING  CODE  6705-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Intra-Agency  Appellate  Process 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  guidelines. 

SUMMARY:  On  March  21,  1995.  the  Board 
of  Directors  (Board)  of  the  Federal 


Deposit  Insurance  Corporation  (FDIC) 
adopted  guidelines  for  the 
establishment  of  an  independent  intra- 
agency  appellate  process  to  review 
materialsuperxisory  determinations  as 
required  by  the  Riegle  Communitv 
Development  and  Regulatory 
Improvement  Act  of  1994.  The 
guidelines  were  effective  upon  adoption 
and  supersede  the  FDIC's  procedures  for 
requesting  review  of  supervisory 
determinations  set  forth  in  FIL-ll-92. 
dated  Februar\  7.  1992.  The  guidelines 
are  intended  to  clarify  the  types  of 
determinations  that  are  eligible  for 
review  and  establish  the  process  by 
which  appeals  will  be  considered  and 
decided. 

DATES:  The  guidelines  were  effecti\e  on 
March  21,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Hrindac,  Examination 
Specialist  (202/898-6892),  Division  of 
Supervision;  Ken  A.  Quincy,  Section 
Chief  (202/942-3088).  Division  of 
Compliance  and  Consumer  Affairs; 
Gwen  E.  Factor,  Counsel  (202/898- 
8522),  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street. 
N.W  .  Washington.  DC.  20429. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  309(a)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325,  108  Stat.  2160)  (Act) 
requires  the  FDIC  (as  well  as  the  other 
Federal  banking  agencies  and  the 
National  Credit  Union  Administration 
Board)  to  establish  an  independent 
intra-agency  appellate  process  to  review 
material  supervisory  determinations. 
The  process  is  to  be  established  within 
180  days  after  enactment  of  the  Act  (i.e.. 
by  March  22.  1995).  The  Act  defines  the 
term  'independent  appellate  process" 
to  mean  a  review  by  an  agency  official 
who  does  not  directly  or  indirectly 
report  to  the  agency  official  who  made 
the  material  supervisory  determination 
under  review.  In  establishing  the 
appeals  process,  the  FDIC  must  ensure 
that:  (1)  any  appeal  of  a  material 
supervisor)-  determination  bv  an 
in.sured  depository  institution  is  heard 
and  decided  expeditiously;  and  (2) 
appropriate  safeguards  exist  for 
protecting  the  appellant  from  retaliation 
by  agency  examiners. 

Section  309(c)  of  the  Act  requires 
public  notice  and  opportunity  for 
comment  on  proposed  guidelines  for  the 
establishment  of  the  independent 
appellate  process.  On  December  28, 
1994.  the  FDIC  published  in  the  Federal 
Register,  for  a  30-day  comment  period, 
a  notice  of  and  request  for  comments  on 
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proposed  guidelines  (59  Ft-d.  Rfg 
fifHIfiS).  The  comment  period  <:Iosed  on 
January  27.  1995. 

Discussion  of  Comments  on  Proposed 
(luidelines 

The  FDIC  received  24  comment  letters 
on  the  proposed  guidelines,  including 
some  after  the  close  of  the  comment 
period.  Fourteen  were  from  depository 
institutions,  four  from  trade 
as$ot:iations.  one  from  a  State  banking 
department,  and  five  from  other 
interested  parties.  The  comments 
generally  supported  the  proposed, 
guidelines,  although  various  .suggestions 
and  recommendations  were  made  to 
revise  the  proposal.  The  following  is  a 
discussion  of  the  comments  received  on 
the  proposal,  including  those  received 
after  the  close  of  the  comment  period. 

A.  Independent  Appellate  Process 

The  Act  requires  the  FDIC  to  establish 
an  independent  appellate  process  for 
the  review  of  material  super\'isory 
determinations  by  an  agency  official 
who  does  not  directly  or  indirectly 
report  to  the  agency  official  who  made 
the  material  supervisory  determination 
under  review.  To  satisfy  this 
requirement,  the  FDIC  proposed  to 
establish  a  Supervision  Appeals  Review 
Committee  consisting  of  the  Vice 
Chairperson  as  chair  of  the  Committee, 
the  Director  of  the  Division  of 
Supervision,  the  Director  of  the  Division 
of  Compliance  and  Consumer  Affairs, 
the  Ombudsman,  and  the  General 
Counsel  (or  their  designees)  to  consider 
and  de<:ide  appeals  of  material 
supervisory  determinations. 

Several  commenters  expressed 
concern  ref;arding  the  composition  of 
the  Committee,  suggesting  that  a 
committee  composed  only  of  senior 
regulators  lacks  balance  and  c:annol  be 
fair  and  unbiased.  The  FDIC  does  not 
share  this  view  and  points  out  that  a 
majority  of  the  members  of  the 
(iommittee  are  not  dir»Hrtiy  responsible 
for  the  FDIC's  supervision  or 
compliance  activities  and  do  not  report 
to  the  individuals  responsible  for  those 
activities.  Moreover,  the  Committee 
would  include  the  Ombudsman  (who 
reports  on  all  matters  to  the 
Chairperson)  and  the  Vice  Chairperson 
The  FDIC  believes,  however,  that  the 
inclusion  of  individuals  who  are 
knowledgeable  and  experienced  in 
matters  relating  to  the  FDIC's 
supervision  and  compliance  activities — 
the  Directors  of  the  Division  of 
.Supervision  and  the  Division  of 
Compliance  and  Consumer  Affairs — 
would  bring  to  the  Committee  the 
iie<:assnry  experience  and  judgment  to 
make  well-informed  decisions 


concerning  determinations  under 
review.  The  FDIC  is  confident  that  the 
members  of  the  Committee  can  and  will 
exercise  their  authority  to  review 
supervisory  determinations  in  a 
responsible  and  unbiased  manner.  The 
FDIC  believes  that  the  long  range 
interests  of  both  the  agency  and  the 
institutions  it  supervises  are  best  ser\ed 
by  assuring  that  all  supervisory 
determinations  (including  appeals 
thereof)  are  as  fair  and  accurate  as 
possible. 

Several  commenters  suggested 
including  on  the  Committee  individuals 
from  outside  the  FDIC,  such  as 
representatives  of  the  banking 
community  and  other  governmental 
agencies.  The  FDIC  believes  that  the 
addition  of  individuals  from  outside  the 
FDIC  not  only  is  unnecessary  to  assure 
that  the  appeals  process  is  fair  and 
unbiased  but  also  would  be 
inappropriate.  The  addition  of  such 
individuals  to  the  Committee  would  not 
be  consistent  with  the  statutory  mandate 
to  establish  an  "intra-agency"  appeals 
process  and  could  raise  questions 
regarding  the  disclosure  of  records  and 
other  information  contained  in  or 
related  to  examination,  operating  and 
other  reports  concerning  an  institution 
(which  are  generally  exempt  from 
public  disclosure). 

The  FDIC  requested  specific  comment 
on  whether  the  Vice  Chairperson  should 
be  included  as  a  member  of  the 
Committee,  even  if  it  would  mean  that 
occasionally  he  might  need  to  recuse 
himself  from  participation  in  a  related 
enforcement  action.  Specific  comment 
was  also  requested  on  how  the 
Committee  might  be  structured  if  the 
Vice  Chairperson  were  not  included.  As 
dist:ussed  in  the  notice  of  proposed 
guidelines,  the  Vice  Chairperson  may  be 
involved  in  the  consideration  and 
disposition  of  enforcement  proceedings 
before  the  Board  of  Directors  which,  on 
occasion,  may  involve  matters 
considered  by  the  Committee.  While  the 
FDIC  believes  that  the  inclusion  of  the 
Vice  Chairperson  on  the  Committee 
should  lend  credibility,  fairness  and 
br lance  to  the  appeals  process,  it 
recognizes  that  the  Vice  Chairperson's 
participation  in  an  appeal  of  certain 
material  supervisory  determinations 
could  give  the  Vice  Chairperson  access 
to  information  which  may  not  be  part  of 
the  administrative  record  of  a  factually 
related  enforcement  proceeding. 
Although  such  a  situation  is  unlikely  to 
occur,  if  it  does  occur  it  may  be  prudent 
for  the  Vice  Chairperson  to  recuse 
himself  from  participation  in  the  related 
enforcement  proceeding.  Of  the 
commenters  that  addressed  this  aspect 
of  the  proposal,  all  supported  including 


the  Vice  Chairperson  on  the  Committee, 
even  if  it  would  mean  that  occa.sionally 
he  might  need  to  recuse  himself  from 
participation  in  a  related  enforcement 
action.  Commenters  generally  agreed 
that  inclusion  of  the  Vice  Chairperson 
on  the  Committee  would  lend 
credibility,  fairness  and  balance  to  the 
process. 

One  commenter  suggested  that  the 
Committee  has  too  much  "horsepower" 
and  that  its  members  may  have  other, 
more  pressing  matters  to  which  they 
may  need  to  attend.  The  FDIC  is 
committed  to  establishing  a  fair  and 
credible  review  process  and  believes 
that  the  proposed  committee  structure 
accomplishes  that  objective.  The  FDIC 
recognizes,  however,  that  at  times  some 
members  of  the  Committee  may  need  to 
delegate  their  responsibility  to  serve  on 
the  Committee  to  a  senior  member  of 
their  .staff  but  believes  that  this  in  no 
way  should  diminish  the  credibility, 
balance  or  fairness  of  the  Committee  or 
the  process. 

In  addition,  many  commenters 
expressed  support  for  the  proposed 
composition  and  structure  of  the 
Committee.  After  considering  all  of  the 
comments  on  this  aspect  of  the 
proposal,  the  FDIC  continues  to  believe 
that  the  proposed  composition  and 
structure  of  the  Committee  not  only 
satisfies  the  requirement  of  the  Act  to 
establish  an  independent  intra-agency 
appellate  process  but  also  lends 
credibility,  fairness  and  balance  to  the 
process  The  FDIC  therefore  believes 
that  no  change  to  this  provision  is 
necessary. 

B.  Institutions  Eligible  To  Appeal 

The  Act  requires  that  the  FDIC's 
appeals  process  be  available  to  review 
material  supervisory  determinations 
made  at  insured  depository  institutions 
that  it  supervises.  The  FDIC  propo.sed 
that  its  appeals  process  be  available  not 
only  to  the  insured  depository 
institutions  that  it  super\'ises  (i.e.. 
insured  State  nonmember  banks  (except 
District  banks)  and  insured  branches  of 
foreign  banks)  but  also  to  other  insured 
depositor)'  institutions  with  respect  to 
which  it  makes  material  super\  isory 
determinations.  No  commenters 
addressed  this  aspect  of  the  proposal. 
The  FDIC  therefore  believes  that  no 
change  to  this  provision  is  necessary. 

C  Material Siipenisory  Determinations 

The  Act  requires  the  FDIC  to  establish 
an  appeals  process  to  review  material 
supervisor)'  determinations.  The  term 
"material  supervisory  determinations" 
is  defined  in  the  Act  to  include 
determinations  relating  to:  11) 
examirvation  ratings:  (2)  the  adequacy  of 
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loan  loss  reserve  provisions;  and  (3) 
loan  classifications  on  loans  that  are 
significant  to  an  institution.  The  Act 
specifically  excludes  from  the  definition 
of  "material  super\'isory 
determinations"  a  decision  to  appoint  a 
conservator  or  receiver  for  an  insured 
depositor)'  institution  or  to  take  prompt 
corrective  action  pursuant  to  section  38 
of  the  Federal  Depo.sit  Insurance  Act,  12 
U.S.C.  18310. 

1.  Examination  Ratings 

The  FDIC  proposed  to  construe  the 
reference  to  "examination  ratings"  to 
mean:  (a)  CAMEL  ratings  under  the 
Uniform  Financial  Institutions  Rating 
System;  (b)  EDP  ratings  under  the 
Uniform  Interagency  Rating  System  for 
Data  Processing  Operations;  (c)  trust 
ratings  under  the  Uniform  Interagency 
Trust  Rating  System;  (d)  CRA  ratings 
under  the  Revised  Uniform  Interagency 
Community  Reinvestment  Act 
Assessment  Rating  System;  (e) 
consumer  compliance  ratings  under  the 
Uniform  Interagenc7  Consumer 
Compliance  Rating  System;  (f)  registered 
transfer  agent  examination  ratings;  (g) 
government  securities  dealer 
examination  ratings;  and  (h)  municipal 
securities  dealer  examination  rating.s. 

One  commenter  suggested  that  the 
proposed  guidelines  should  be  clarified 
to  specifically  reference  the  composite 
CAMEL  rating  (which  is  the  rating 
revealed  to  an  institution)  as  the  rating 
eligible  for  appeal  since  component 
CAMEL  ratings  are  not  revealed  to  an 
institution.  The  FDIC  believes  that  no 
change  to  this  provision  of  the  proposed 
guidelines  is  necessary.  Since 
component  ratings  are  not  revealed  to 
an  institution,  such  ratings  cannot  be 
appealed  regardless  of  whether  there  is 
a  specific  reference  in  the  guidelines  to 
composite  ratings.  The  FDIC  believes 
that  the  language  of  this  provision  is 
consistent  with  its  intent  to  permit  any 
examination  rating  revealed  to  an 
institution  to  be  appealed. 

2.  Adequacy  of  Loan  Loss  Reser\'e 
Provisions 

Since  the  Act  defines  material 
supervisory  determinations  to  include 
the  adequacy  of  loan  loss  reserve 
provisions,  the  FDIC  proposed  that  such 
determinations  be  eligible  for  appeal. 
No  commenters  addressed  this  aspect  of 
the  proposal.  The  FDIC  therefore 
believes  that  no  change  to  this  provision 
is  necessary. 

3.  Loan  Classifications 

The  Act  defines  material  supervisory 
determinations  to  include 
determinations  relating  to  loan 
classifications  on  loans  that  are 


significant  to  an  institution.  The  FDIC 
proposed  that  classifications  of  other 
assets  that  are  significant  to  an 
institution  should  also  be  eligible  for 
appeal.  In  addition,  the  FDIC  proposed 
that  a  classified  loan  or  other  asset 
could  be  regarded  as  significant  to  an 
institution  if  the  amount  of  the  loan  or 
asset,  individually  or  together  with 
other  classified  loans  or  assets,  equals  or 
exceeds  10  percent  of  the  institution's 
capital  or  1  percent  of  its  total  assets. 
A  number  of  commenters  suggested 
that  the  proposed  guidelines  were  not 
clear  as  to  how  the  10  percent  of  capital 
or  1  percent  of  assets  threshold  may  be 
reached  on  an  aggregated  basis.  A  few 
commenters  noted  that,  while  a 
particular  percentage  may  be  significant 
for  one  institution,  it  may  not  be 
significant  for  another  institution 
depending  on  the  totality  of  the 
circumstances.  Another  commenter 
suggested  that  there  should  be  an  ability 
to  appeal  not  merely  where  there  is  a 
specified  percentage  of  the  portfolio 
classified,  but  where  any  classification 
has  an  adverse  impact  on  the 
institution.  In  consideration  of  the 
concerns  expressed  with  respect  to  this 
aspect  of  the  proposal,  the  proposal  has 
been  revised  to  eliminate  the  1  percent 
of  assets  threshold  and  clarify  that  loan 
or  other  asset  classifications  in  dispute, 
individually  or  together  with  other 
classified  loans  or  assets  in  dispute,  that 
exceed  10  percent  of  an  institution's 
total  capital  may  be  appealed.  The  FDIC 
believes  that  capital  is  the  more 
sensitive  and  critical  measure  and  that 
such  measure  should  enable  an 
institution  to  appeal  classifications  that 
materially  affect  the  institution.  The 
FDIC  further  believes  that  limiting  loan 
and  other  asset  classification  appeals  to 
those  that  involve  a  significant  level  of 
classification  {i.e.,  enough  to  be 
material)  is  necessar)'  not  only  to 
discourage  insignificant  or  unnecessary 
appeals  but  also  to  cany  out  the  Act's 
intent  that  classifications  that  have  a 
significant  impact  on  an  institution  be 
eligible  for  appeal. 

4.  Determinations  Not  Eligible  for 
Appeal 

As  provided  in  the  Act,  the  term 
"material  supervisory  determinations  ' 
does  not  include  a  decision  to  appoint 
a  conser\'ator  or  receiver  for  an  insured 
depositor)'  institution  or  to  take  prompt 
corrective  action  pursuant  to  section  38 
of  the  Federal  Deposit  Insurance  Act.  12 
U.S.C.  18310.  The  FDIC  proposed  that 
the  term  "material  supervisory 
determinations"  also  should  not 
include:  (a)  determinations  for  which 
other  appeals  procedures  exist  (such  as 
determinations  relating  to  deposit 


insurance  assessment  risk 
classifications);  (b)  decisions  to  initiate 
formal  enforcement  actions  under 
section  8  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1818 
(including  assessment  of  civil  money 
penalties):  (c)  decisions  to  initiate 
informal  enforcement  actions  (such  as 
memoranda  of  understanding);  (d) 
determinations  relating  to  a  violation  of 
a  statute  or  regulation;  and  (e)  any  other 
determinations  not  specified  in  the  .^( :t 
as  being  eligible  for  appeal. 

A  number  of  commenters  suggested 
that  these  limitations  were  too 
restrictive  and  pointed  out  that  the 
statutory  listing  of  material  supervisory 
determinations  was  merely  illustrative 
and  not  intended  to  be  exhaustive.  Thev 
also  noted  that  the  proposals  of  the 
other  banking  agencies  were  not  as 
restrictive  as  the  FDIC's  proposal.  Upon 
further  consideration  of  the  relevant 
statutory  langu'age,  the  FDIC  now 
believes  that  the  proposal  was 
unnecessarily  restrictive  as  to  the  scope 
of  determinations  eligible  for  appeal. 
Consequently,  the  FDIC  has  expanded 
the  scope  of  determinations  that  are 
eligible  for  appeal  in  two  significant 
respects. 

First,  determinations  relating  to  a 
violation  of  a  statute  or  regulation  that 
may  impact  the  capital,  earnings,  or 
operating  fiexibility  of  an  institution,  or 
otherwise  affect  the  nature  and  level  of 
supervisor)'  oversight  accorded  an 
institution  are  eligible  for  appeal.  The 
FDIC  recognizes  that  interpretations  of 
•Statutes  or  regulations  frequently  are  the 
subjec:t  of  differing  views  between 
examiners  and  the  institution  involved 
and  such  matters  can  have  a  material 
effect  on  the  institution  and  the 
supervisory  treatment  accorded  it. 
Review  of  such  determinations  is 
therefore  consistent  with  the  Act's  goal 
of  ensuring  review  of  material 
supervisor)'  determinations. 

Second,  instead  of  specifically 
excluding  determinations  not  spe<:ified 
in  the  Act  as  being  ineligible  for  appeal, 
the  FDIC  has  created  a  catch-all  category 
of  other  material  super\'isor)' 
determinations  that  may  be  appealed. 
Such  category  includes  any 
determination  (unless  otherwise  not 
eligible  for  appeal)  that  may  impact  the 
capital,  earnings,  operating  fiexibility. 
or  capital  category'  for  prompt  corrective 
action  purposes  of  an  institution,  or 
otherwise  affect  the  nature  and  level  of 
supervisory  oversight  accorded  an 
institution. 

A  number  of  commenters  questioned 
the  exclusion  of  decisions  to  initiate 
formal  or  informal  enforcement  actions 
from  the  scope  of  appealable 
determinations.  A  few  commenters 
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nM:ommended  that  at  least  decisions  to 
initiate  informal  enforcement  actions 
should  be  appealable.  One  commenter 
argued  that,  if  a  determination  to  initiate 
an  informal  enforcement  action  was 
eligible  for  appeal,  an  institution  could 
avoid  the  cost  and  burden  associated 
with  such  action  while  an  appeal  is 
pending  that  could  be  resolved  in  the 
institution's  favor.  While  there  is  some 
merit  to  this  view,  the  FDIC  believes 
that  the  possible  abuse  of  the  appeals 
process  to  delay  or  otherwise  impede 
well-founded  enforcement  actions 
outweighs  the  concerns  expressed. 
Moreover,  appeals  will  be  processed 
and  decided  expeditiously  which  the 
FDIC  believes  should  minimize  any 
costs  or  other  burdens  to  the  institution 
associated  with  an  informal 
enforcement  action. 

One  commenter  questioned  the 
exclusion  of  determinations  relating  to 
deposit  insurance  assessment  risk 
classifications.  The  FDIC  recognizes  that 
such  determinations  may  have  a 
material  impact  on  an  institution  but 
points  out  that  it  has  procedures  in 
place  (which  are  set  forth  as  an 
attachment  to  FlL-27-94.  dated  April 
26.  1994)  for  requesting  review  of 
deposit  insurance  assessment  risk 
classifications.  Since  the  FDIC's  role  as 
deposit  insurer  is  separate  and  distinct 
from  its  role  as  supervisor,  it  believes 
that  review  of  determinations  relating  to 
deposit  insurance  aSvSessment  risk 
classifications  should  be  kept  separate 
from  review  of  supervisory 
determinations.  The  FDIC  believes  that 
the  current  procedures  for  requesting 
review  of  deposit  insurance  assessment 
risk  classifications  are  sufficient  and 
that  allowing  parallel  rights  of  appeal 
for  such  determinations  would  be 
confusing,  duplicative,  and  wasteful. 

One  commenter  recommended  that 
examiner  criticisms  of  insider  related 
matters  should  be  eligible  for  appeal, 
even  in  those  instances  where  small  or 
no  dollar  amounts  are  involved.  Since 
the  appeals  process  is  designed  to  allow 
institutions  to  appeal  material 
supervisory  determinations,  the  FDIC 
believes  that  insider  related  matters  that 
qualify  as  material  supervisory 
determinations  should  be  eligible  for 
appeal  while  those  matters  that  do  not 
qualify  should  not  be  eligible  for  appeal. 

A  few  commenlers  suggested  that  the 
provision  in  the  proposed  guidelines 
regarding  determinations  not  eligible  for 
appeal  l)e  revtfed  to  clarify  that  the 
underlying  basis  for  a  determination  to 
take  prompt  corrective  action  or  initiate 
a  formal  or  informal  enforcement  action 
is  appealable  so  long  as  it  otherw  ise 
qualifies.  The  FDIC  does  not  intend  to 
exclude  from  the  appeals  process  such 


underlying  determinations  so  long  as 
they  are  eligible  for  appeal.  Based  on 
these  comments,  the  FDIC  has  revised 
the  proposal  to  clarify  this  issue. 

D.  Authority  To  Initiate  Appeal 

The  FDIC  proposed  that  an  institution 
should  not  be  permitted  to  initiate  an 
appeal  of  a  material  supervisory 
determination  unless  its  t>oard  of 
directors  considered  the  merits  of  the 
appeal  and  authorized  that  it  be  filed. 
This  requirement  was  intended  to 
assure  that  an  institution's  board  of 
directors  not  only  had  knowledge  of  a 
possible  appeal  but  also  had  an 
opportunit\  to  consider  its  merits.  The 
FDIC  noted  in  the  proposed  guidelines 
that  such  involvement  by  the  board  of 
directors  in  the  decision  to  initiate  an 
appeal  is  consistent  with  its 
responsibility  to  oversee  the 
institution's  management  and  may 
discourage  insignificant  or  unnecessar>' 
appeals.  No  commenters  were  critical  of 
this  requirement.  However,  one 
commenter  expressly  .stated  that  such 
requirement  should  eliminate  any 
frivolous  appeals  brought  becau.se  of  a 
personality  conflict  between  a  senior 
officer  and  an  examiner.  The  FDIC 
therefore  believes  that  no  change  to  this 
aspect  of  the  proposal  is  necessary 

E.  Effect  on  Supervisory  or  Enforcement 
Actions 

Section  .t09(g)  of  the  Act  provides  that 
"jnlothing  in  ...  section  |309|  shall  affect 
the  authority  of  an  appropriate  Federal 
banking  agency  or  the  National  Credit 
Administration  Board  to  take 
enforcement  or  supervisory  at.tion."  To 
reiterate  this  mandate  as  well  as  to 
discourage  any  possible  abuse  of  the 
appeals  process,  the  FDIC  proposed  that 
use  of  the  appeals  process  by  any 
institution  should  not  affect,  delay,  or 
impede  any  formal  or  informal 
supervisory  or  enforcement  action  in 
progress  or  affect  the  FDIC's  authority  to 
take  any  supervisory  or  enforcement 
action  against  an  institution. 

No  commenters  directly  addres.sed 
this  aspect  of  the  proposal.  However, 
one  commenter  questioned  whether 
there  would  he  any  adverse  or 
prejudicial  effect  on  dii  institution 
involved  in  a  formal  enforcement 
proceeding  for  failure  to  file  an  appeal 
of  a  related  matter.  That  commenter  also 
questioned  the  extent  to  which  a  final 
decision  made  by  the  Supervision 
Appeals  Review  Committee  may  be 
subject  to  collateral  attack  or  review  by 
an  administrative  law  judge  in  an 
administrative  enforcement  action.  The 
FDIC  believes  that  the  appeal  process  is 
not  intended  to  affect  the  rights  of 


parties  in  connection  with  enforcement 
proceedings. 

F  Effect  on  Applications  or  Requests  for 
Approval 

The  FDIC  proposed  that  any 
application  or  request  for  approval 
made  to  the  FDIC  by  an  institution  tliat 
has  appealed  a  material  supervisor)' 
determination  which  relates  to  or  could 
affe<;t  the  approval  of  the  application  or 
request  would  not  l)e  considered  until  a 
final  decision  concerning  the  appeal 
was  made  unle.ss  otherwise  requested  by 
the  institution.  No  commenters 
addres.sed  this  aspect  of  the  proposal. 
The  FDIC  therefore  believes  that  no 
change  to  this  provision  is  necessar)'. 

G.  Scope  of  Review 

The  FDIC  proposed  that  the 
appropriate  scope  of  review  of  any 
material  supervisor)*  determination 
should  be  limited  to  the  facts  and 
circumstances  as  they  existed  prior  to  or 
at  the  time  the  material  supervisory 
determination  was  made  and  that 
consideration  should  not  be  given  to 
any  facts  or  circumstances  that  occur  or 
corrective  action  taken  after  the 
determination  was  made.  No 
commenters  questioned  this  limitation, 
although  one  commenter  requested  that 
the  proposed  guidelines  be  clarified  to 
provide  that  the  FDIC  will  consider  facts 
and  circumstances  that  existed  at  the 
time  the  determination  was  made  but 
that  may  have  been  discovered  or  come 
to  the  attention  of  the  FDIC  or  the 
institution  after  such  determination. 
The  FDIC  believes  that  this  is  a  u.seful 
clarification  and  has  revised  the 
proposed  guidelines  accordingly 
However,  the  FDIC  cautions  institutions 
not  to  introduce  or  present  information 
or  arguments  for  the  first  time  on  appeal 
whirh  could  have  been  introduced  or 
presented  to  the  on-site  e.xaminer  and/ 
or  appropriate  Regional  Office.  While 
such  information  or  arguments  will  be 
considered  on  appeal,  the  introduction 
of  such  infonnation  or  arguments  at  a 
late  date  could  impede  the  prompt  and 
expeditious  resolution  of  disputes. 

H  Review  Procedures 

The  FDIC  proposed  that  an  institution 
c:ould  appeal  any  material  supervisory 
determination  hut  it  first  should  make  a 
good  faith  effort  to  resolve  the  dispute 
concerning  the  determination  with  the 
on-site  examiner  and/or  the  appropriate 
Regional  Office.  The  proposed 
guidelines  would  have  required  that  the 
on-site  examiner  and  the  Regional 
Office  promptly  respond  to  any 
concerns  raised  by  an  institution 
regarding  a  material  supervisory 
determination.  Several  commenters 
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incorrectly  understood  this  provision  to 
mean  that  an  institution  must  first 
attempt  to  resolve  any  disputed 
detennination  with  the  on-site  examiner 
and/or  the  appropriate  Regional  Office 
before  it  may  file  an  appeal.  While  the 
proposed  guidelines  would  have 
encouraged  informal  resolution  of 
di.sputes.  it  was  not  intended  to  make 
informal  resolution  a  condition  to  the 
filing  of  an  appeal  with  the  Washington 
Office.  The  FDIC  therefore  has  revised 
the  proposed  guidelines  to  make  this 
clear 

The  F'DIC  reiterated  in  the  proposed 
guidelines  that  codification  of  this 
appeals  process  was  not  intended  to 
affect  its  longstanding  practice  of 
affording  institutions  opportunities  to 
express  their  views  and  concerns 
throughout  the  examination/supervisory 
process.  Institutions  are  encouraged  to 
discuss  examination  findings,  loan  loss 
reserve  provisions  and  classifications  on 
loans  and  other  assets  during  on-site 
examinations  as  well  as  express  any 
cxmcems  to  senior  staff  of  the 
appropriate  Regional  Office  if  a  matter 
has  not  been  re.solved  by  the  on-site 
examiner.  The  FDIC  continues  to 
believe  that  an  institution  is  best  served 
by  raising  questions  or  objections 
concerning  an  examination  when  they 
arise  through  these  informal  processes 
rather  than  after  the  close  of  an 
examination  and  the  filing  of  an  appeal. 

The  proposed  guidelines  would  have 
required  all  appeals  to  the  Washington 
Office  to  be  initiated  within  60  days 
following  the  institution's  receipt  of  a 
report  of  examination  containing  a 
material  supervisory  determination  or 
other  written  communication  of  a 
material  supervisory  determination.  A 
few  commenters  suggested  that  the  time 
period  in  which  an  institution  could  file 
an  appeal  should  be  shortened,  while 
others  suggested  a  longer  period. 
However,  one  commenter  stated  that  the 
proposed  time  period  was  appropriate. 
The  FDIC  has  reconsidea'd  this  i.ssue 
but.  given  the  lime  necessary  for  an 
in.stitution  to  review  findings,  prt^parea 
written  appeal  and  obtain  board 
approval,  continues  to  believe  that  the 
proposed  time  period  is  appropriate 

To  initiate  an  appeal,  the  FDIC 
prupo.sed  that  the  in.stitution  ivould 
have  to  submit,  in  writing,  to  the 
Director  of  the  Division  of  .Sjper\isiun, 
il  the  dispute  was  with  a  Division  of 
Supervision  on-site  examiner  or 
Regional  Office,  or  to  the  Diretilor  of  the 
Division  of  Compliance  and  Consumer 
.Affairs,  if  the  dispute  was  with  a 
Division  of  Complia/ice  and  Consumer 
Affairs  on-site  examiner  or  Regional 
Office,  a  request  for  review.  The  request 
!or  rtjview  would  have  been  required  to 


include:  (a)  a  detailed  description  of  the 
issues  in  dispute,  the  surrounding 
circumstances,  tfie  institution's  position 
regarding  the  dispute  and  any 
arguments  to  support  that  position,  and 
any  good  faith  effort  to  resolve  the 
dispute  with  the  on-site  examiner  and 
the  Regional  Office  and  the  resuhs  of 
that  effort;  and  (b)  a  statement  that  the 
in.stitution's  board  of  directors  has 
considered  the  merits  of  the  appeal  and 
authorized  that  it  be  filed.  No 
commenters  addressed  this  aspect  of  the 
proposal.  The  FDIC  therefore  believes 
that  no  change  to  this  provision  is 
necessary,  other  than  to  require  that  the 
request  for  review  include  (in  addition 
to  the  information  listed  in  the  proposed 
guidelines)  citation  of  any  relevant 
statute,  regulation,  policy  statement  or 
other  authority  to  support  the 
institution's  position  regarding  the 
dispute  and  how  resolution  of  the 
dispute  would  impact  the  institution 
and  why  such  impact  would  be 
material. 

The  FDIC  further  proposed  that  the 
appropriate  Division  Director  could,  in 
his  or  her  discretion,  promptly  resolve 
the  appeal  in  favor  of  the  institution  or, 
if  he  or  she  could  not  resolve  the  appeal 
in  favor  of  the  institution,  must  refer  the 
appeal  to  the  Supervision  Appeals 
Review  Committee,  together  with  the 
in.stitution's  request  for  review  and  any 
other  relevant  information  concerning 
the  dispute.  The  Supervision  Appeals 
Review  Committee  (which  was 
proposed  to  be  comprised  of  the  Vice 
Chairperson,  the  Director  of  the  Division 
of  Super\'ision.  the  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs,  the  Ombudsman,  and  the 
General  Counsel  (or  their  designees)) 
would  have  reviewed  the  appeal  for 
consistency  with  the  policies,  practices 
and  mission  of  the  FDIC,  including 
those  of  the  Division  of  Supervision  or 
the  Division  of  Compliance  and 
Consumer  Affairs,  as  appropriate,  and 
the  overall  rea.sonableness  of  and 
support  offered  for  the  respective 
positions  advanced,  and  notify  the 
institution,  in  writing,  of  its  decision 
concerning  the  disputed  material 
supervisor)'  determination  within  fiO 
days  of  receipt  by  the  appropriate 
Division  Director  of  the  institution's 
request  for  review.  The  proposed 
guidelines  would  have  required  that  the 
notice  of  de<:ision  contain  at  a  minimum 
an  explanation  of  the  factual  basis  as 
well  as  the  reason(s)  for  the  decision 
and  a  statement  that  the  decision 
coiistitutes  the  final  supervi.sory 
decision  of  the  FDIC. 

A  few  commenters  suggested  that  the 
time  period  in  which  the  FDIC  mu.st 
consider  and  decide  an  appeal  should 


be  shortened.  However,  given  the  time 
necessary  to  fully  and  fairly  review  an 
appeal  and  convene  a  meeting  of  the 
Supervision  Review  Appeals 
Committee,  the  FDIC  continues  to 
believe  that  the  proposed  time  period  is 
appropriate.  One  commenter  suggested 
that  the  proposal  be  revised  to  provide 
an  institution  with  the  right  to  request 
an  appearance  before  the  Supervision 
Appeals  Review  Committee  to  present 
evidence  or  otherwise  support  its 
position.  The  FDIC  agrees  that  an 
institution  should  have  the  right  to 
request  an  appearance  before  the 
Committee  to  present  evidence  or 
otherwise  support  its  position  hut 
believes  that  the  Committee  should  have 
the  discretion,  depending  on  the  facts 
and  circumstances  of  the  determination 
under  appeal  and  whether  such 
appearance  would  be  productive,  to 
determii\p  whether  to  allow  such 
appearance. 

The  proposed  guidelines  would  have 
required  that,  if  sufficient  information 
was  not  provided  to  enable  the 
Supervision  Appeals  Review  Committee 
to  make  a  decision  concerning  the 
disputed  material  supervisory 
determination,  the  60-day  period  within 
which  the  Committee  must  notify  the 
institution  of  its  decision  would  be 
extended  upon  agreement  of  the 
institution  for  such  additional  time  as  it 
would  take  the  institution  to  provide  the 
information  requested  by  the 
Committee.  If  the  institution  failed  to 
provide  the  requested  information,  the 
Conmiittee  could  (but  would  not  have 
been  required  to)  consider  and  decide 
the  appeal  on  the  information  available. 
One  commenter  suggested  that  this 
provision  was  unclear.  The  FDIC 
believes  that  this  provision  is 
straightforward  hut  explains  that  it  was 
intended  to  allow  the  Committee  to 
extend  the  time  in  which  it  must  issue 
a  decision  in  order  to  request  and 
rec:eive  additional  info.'-mation  from  the 
institution  I'nder  the  proposal,  the 
institution  could  refuse  to  agree  to  the 
delay  or  to  provide  the  additional 
information,  in  which  case  the 
Committee  could  decide  the  appeal  on 
the  existing  record  or  consider  the 
appeal  atiandoned. 

"The  FDIC  proposed  that  rfie  det:ision  - 
of  the  Supervision  Appeals  Review 
Conmiittee  would  constitute  the  final 
supervisory  decision  of  the  FDIC  and 
would  not  be  eligible  for  further  appeal 
pursuant  to  the  FDIC's  appeals  prwess 
unless  new  information  was  submitted. 
In  such  case,  the  Committee  could,  in  its 
discretion,  reconsider  the  decision 
concerning  the  disputed  material 
supervisor)'  determination  if  good  cause 
was  shown  why  such  new  information 
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was  material  to  the  dispute.  No 
cominenters  directly  addressed  this 
aspect  of  (he  proposal. 

A  ftnv  coninienters  suggested  that  an 
institution's  position  with  respect  to  a 
determination  under  review  should 
prevail  if  ihe  FDIC  fails  to  notify  the 
institution  of  its  de<;ision  within  60  days 
of  receipt  by  the  appropriate  Division 
Director  of  the  institution's  request  for 
review.  The  FDIC  believes  that  appeals 
should  be  detided  on  their  merits  and 
not  as  a  result  of  a  failure  to  meet  a  time 
deadline.  Nevertheless,  the  FDIC 
pledges  to  make  every  effort  to  decide 
an  appeal  and  notify  the  institution  of 
its  de<;isi(in  within  the  60-day  time 
period  II.  however,  the  institution 
believes  that  the  FDIC  has  not  acted  in 
good  faith  to  decide  an  appeal  and 
notify  the  institution  of  its  decision 
within  this  time  period,  it  may  request 
that  the  Ombudsman  investigate  or 
otherwise  intervene  in  the  matter. 

One  commenter  suggested  that  the 
proposed  guidelines  be  revised  to 
address  how  records  are  to  be  expunged 
when  a  determination  (that  is  part  of  an 
examination  report  or  other  written 
conununication)  is  subsequently 
reversed  through  the  appeals  process. 
The  FDIC  is  not  convinced  that  a 
determination  which  is  reversed 
through  the  appeals  process  needs  to  be 
expunged  from  the  record.  The  FDIC 
believes  that  there  is  little  risk  that  a 
subsequent  reviewer  of  the  institution's 
record  will  overlook  the  reversal  and 
consider  the  delernjination  as  part  of  the 
record  in  its  dealings  with  the 
institution. 

/.  Liniitntion  nf  Use  of  Agi'nry 
Ombudsman 

Section  3()9((1)  of  the  Act  requires  the 
FDIC  to  ap|)oint  an  Ombudsman  to  act 
as  a  liaison  with  respect  to  any  problem 
that  any  person  may  have  in  dealing 
with  the  FDIC  resuhing  from  its 
regulatory  a(.li\  ities.  The  FDIC  proposed 
that,  in  order  to  pre.serve  the  int«!grity  of 
the  appeals  process,  the  merits  of  any 
material  supervisory  determination  for 
which  an  appeal  had  been  initiated  or 
a  final  decision  made  should  not  be 
eligible  for  consideration  by  the 
Ombudsman.  The  FDIC  also  proposed, 
however,  lliat  the  Ombudsman  should 
not  be  prohibited  from  <:onsidering  any 
other  problems  that  an  institution  may 
have  in  (le.iling  with  the  FDIC  in 
<:onne(.tion  with  its  appeals  process, 
including  cionsideration  of  the  overall 
fairness,  efficiency  or  effectiveness  of 
the  pro<  ess. 

I     A  few  commenters  suggested  that  the 
Ombudsman  should  have  the 
opportunity  to  consider  and  decide 
appeals  outside  the  structure  of  the 


Supervision  Appeals  Review 
Committee.  The  FDIC  believes  that  a 
committee  approach,  which  brings 
together  the  experience  and  judgment  of 
a  variety  of  individuals  from  different 
disciplines  (including  the  Ombudsman), 
is  more  likely  to  produce  fair  and  sound 
results  for  both  the  institution  involved 
and  the  FDIC  than  a  process  in  which 
a  single  individual  (such  as  the 
Ombudsman)  alone  considers  and 
decides  appeals.  Moreover,  as  a  member 
of  the  Supervision  Appeals  Review 
Committee,  the  Ombudsman  will 
consider  and  participate  in  all  appeals. 

/.  Coordination  With  Static  Rfgnlalory 
Authorities 

Two  commenters  suggested  that  the 
proposed  guidelines  should  be  revised 
to  require  that  the  FDIC  coordinate  with 
the  appropriate  State  regulatory 
authority  with  respect  to  the  appeal  of 
a  material  supervisory  determination 
that  is  the  joint  product  of  the  FDIC  and 
the  State  regulatory  authority.  The.se 
commenters  also  suggested  that  a 
representative  of  the  appropriate  State 
regulatory  authority  should  sit  on  the 
Supervision  Appeals  Review 
Committee.  The  FDIC  believes  that  such 
coordination  is  nece.ssary  but  does  not 
believe  that  a  representative  of  the 
appropriate  State  regulatory  authority 
should  sit  on  the  Committee.  The  FDIC 
believes  that  the  inclusion  of  a 
representative  of  a  State  regulatory 
authority  on  the  Committee  would  not 
be  consistent  with  the  statutory  mandate 
to  establish  an  "intra-agency"  appeals 
pro<  ess.  However,  to  provide  for 
coordination  with  State  regulatory 
authorities  with  respect  to  the  appeal  of 
a  joint  material  supervisory 
determination,  the  FDIC  has  revised  the 
proposal  to  specifically  require  that  the 
appropriate  Division  Director  promptly 
notify  the  appropriate  State  regulatory 
authority  of  any  appeal  of  a  joint 
supervisory  determination  as  well  as  to 
provide  the  regulatory  authority  with  a 
copy  of  the  institution's  request  for 
review  and  any  other  related  materials 
and  solicit  the  regulatory  authority's 
views  regarding  the  merits  of  the  appeal 
before  making  a  final  decision.  That 
Director  will  present  the  views  of  the 
regulatory  authority  (as  well  as  his  or 
her  own  views)  before  the  Committee 
and  attempt  to  reconcile  the  views  of 
the  regulatory  authority  with  the  views 
of  the  Committee.  The  Committee  will 
notify  the  institution  and  the  State 
regulatory  authority  of  its  decision  and 
any  differences  remaining  between  the 
institution  and  the  State  authority  will 
be  left  to  those  parties  to  resolve. 


K.  Prohibition  on  Examiner  Retaliation 

The  FDIC  proposed  that  any 
retaliation,  abuse,  or  retribution  by  an 
agency  examiner  against  an  institution 
that  appeals  a  material  supervisory 
determination  would  constitute 
unprofessional  conduct  and  should 
subject  the  examiner  to  appropriate 
disciplinary  or  remedial  action  by  the 
appropriate  Division  Director.  Under  the 
proposed  guidelines,  such  disciplinary 
or  remedial  action  could  haveincluded 
oral  or  written  warning  or 
admonishment,  reprimand,  or 
suspension,  or  change  in  assigned 
duties  or  disqualification  from  a 
particular  assignment  or  a  particular 
matter,  including  prohibition  from 
participating  in  any  examination  of  the 
institution  that  was  the  subject  of  the 
retaliation,  abuse,  or  retribution. 

A  few  commenters  suggested  that  the 
proposed  guidelines  be  clarified  to 
provide  who  an  institution  may  contact 
in  the  event  it  believes  or  has  any 
evidence  that  it  has  been  subject  to 
examiner  retaliation.  Other  commenters 
suggested  that  the  role  of  the 
Omhudsman  should  be  expanded  to 
include  receiving,  monitoring,  and 
investigating  complaints  of  examiner 
retaliation.  "The  FDIC  believes  that  the 
Ombudsman  should  be  permitted  to 
receive  and  investigate  complaints  of 
examiner  retaliation  as  well  as  make 
recommendations  to  the  appropriate 
Division  Director  for  corrective  action. 
The  FDIC  therefore  has  revised  the 
proposed  guidelines  to  provide  that  any 
institution  that  believes  or  has  any 
evidence  that  it  has  been  subject  to 
examiner  retaliation  may  file  a 
complaint  with  the  Ombudsman  and/or 
the  appropriate  Division  Director, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  Washington.  D.C. 
20429,  explaining  the  circumstances 
and  the  basis  for  such  belief  or  evidence 
and  requesting  that  the  complaint  be 
investigated  and  appropriate 
disciplinary  or  remedial  action  taken. 

Other  commenters  suggested  that  the 
FDIC  should  contact  every  institution 
that  files  an  appeal  at  various  intervals 
after  the  appeal  to  inquire  as  to  whether 
the  institution  believes  or  has  any 
evidence  that  it  has  been  subject  to 
examiner  retaliation.  The  FDIC  does  not 
believe  that  routine  follow-up  inquiries 
would  be  u.seful  or  productive  in  every 
case  in  whii:h  an  institution  has  filed  an 
appeal.  Consequently,  the  FDIC  will  rely 
on  complaints  of  examiner  retaliation 
that  it  receives  from  institutions  to 
monitor  and  investigate  such  activity. 

One  commenter  suggested  that  the 
prohibition  against  examiner  retaliation 
should  be  extended  to  cover  all  Regional 
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Office  fjersonnel.  The  FDIC  believes  that 
retaliation  by  any  employee  at  any  level 
constitutes  unprofessional  conduct  and 
should  subject  the  employee  to 
appropriate  disciplinary  or  remedial 
action.  Accordingly,  the  FDIC  has 
revised  the  proposed  guidelines  to  make 
clear  that  the  prohibition  on  retaliation 
extends  to  all  personnel,  including 
Regional  and  Washington  Office 
personnel. 

For  the  reasons  .set  out  in  the 
F're-amble.  the  Board  has  adopted  Ihe 
Cuidelines  for  Review  of  Material 
Supervisory  Determinations  as  set  forth 
below. 

Guidelines  for  Appeals  of  Material 
Supervisory  Determinations 

A.  Introduction 

Section  309(a)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325. 108  Stat.  2160)  (Act) 
requires  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  to  establi.sh  an 
independent  intra-agency  appellate 
process  to  review  material  supervisory 
determinations  made  at  insured 
depository  institutions  that  it 
supervises.  The  FDIC  bus  adopted  these 
Guidelines  for  Appeals  of  Material 
Supervisory  Determinations 
(Guidelines)  in  accordance  with  the  Ac:t. 
The  Guidelines  describe  the  types  of 
determinations  that  are  eligible  for 
review  and  the  process  by  which 
appeals  will  be  considered  and  decided. 

R.  Independent  Appellate  Process 

The  procedures  set  forth  in  these 
Guidelines  establish  an  appeals  process 
for  the  review  of  material  supervisory 
determinations  by  a  super\  isory  appeals 
review  committee  consisting  of  the  Vice 
Chairperson,  the  Director  of  the  Division 
of  .Superv  ision,  the  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs,  the  Ombudsman,  and  the 
General  Counsel  (or  their  designees). 

C.  Institutions  Eligible  to  Appeal 

These  Guidelines  apply  not  only  to 
the  insured  depositor^'  institutions  that 
the  FDIC  supervises  (i.e  ,  insured  State 
nonmember  banks  (except  District 
banks)  and  insured  branches  of  foreign 
banks)  but  also  to  other  insured 
depository  institutions  witli  respect  to 
which  the  FDIC  makes  material 
supervisory  determinations. 

U  Material  Snpi;r\'isor\'  Determinations 

1   Detenninations  Eligible  for  Appeal 

.•\n  institution  may  appeal  any 
material  super\isory  determination 
pursuant  to  the  procedures  set  forth  in 


these  Cuidelines.  Material  supervisory 
determinations  mean: 

(a)  CAMEL  ratings  under  the  Uniform 
Financial  Institutions  Rating  System; 

(b)  EDP  ratings  under  the  Uniform 
Interagency  Rating  System  for  Data 
Processing  Operations; 

(c)  trust  ratings  under  the  Uniform 
Interagency  Trust  Rating  System; 

(d)  CRA  ratings  under  the  Revised 
Uniform  Interagency  Community 
Reinvestment  Aci  Asse.ssment  Rating 
System: 

(e)  consumer  compliance  ratings 
under  the  Uniform  Interagency 
Consumer  Compliance  Rating  System, 

(0  registered  transfer  agent 
examination  ratings; 

(g)  government  securities  dealer 
examination  ratings; 

(h)  municipal  securities  dealer 
examination  ratings; 

(i)  determinations  relating  to  the 
adequacy  of  loan  loss  reserve 
provisions; 

(j)  classifications  of  loans  and  other 
as,sets  in  dispute  the  amount  of  which, 
individually  or  in  the  aggregate,  exceed 
10  percent  of  an  institution's  total 
capital; 

(k)  determinations  relating  to 
violations  of  a  statute  or  regulation  that 
may  impact  the  capital,  earnings,  or 
operating  flexibility  of  an  institution,  or 
otherwise  affect  the  nature  and  level  of 
supervisory  oversight  accorded  an 
institution;  and 

(1)  any  other  supervisory 
determination  (unless  otherwise  not 
eligible  for  appeal)  that  may  impact  the 
capital,  earnings,  operating  flexibility, 
or  capital  category  for  prompt  corrective 
action  purposes  of  an  institution,  or 
otherwise  affect  the  nature  and  level  of 
supervisory  oversight  accorded  an 
institution. 

2.  Determinations  Not  Eligible  for 
Appeal 

Material  supervisory  determinations 
do  not  include:  (a)  decisions  to  appoint 
a  conservator  or  receiver  for  an  insured 
depository  institution;  (b)  decisions  to 
take  prompt  corrective  action  pursuant 
to  section  38  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1831o;  (c) 
determinations  for  which  other  appeals 
procedures  exist  (such  as 
determinations  relating  to  deposit 
insurance  assessment  risk 
classifications);  (d)  decisions  to  initiate 
formal  enforcement  actions  under 
section  8  of  the  Federal  Deposit 
Insurance  Act.  12  U.S.C  1818 
(including  assessment  of  civil  money 
penalties)  or  under  any  other  provisions 
of  law  or  regulation;  and  (e)  decisions  to 
initiate  informal  enforcement  actions 
(such  as  memoranda  of  understanding). 


The  FDIC  recognizes  that,  although 
determinations  to  take  prompt 
corrective  action  or  initiate  formal  or 
informal  enforcement  actions  are  not 
appealable,  the  determinations  upon 
which  such  actions  may  be  based  (e.g.. 
loan  classifications)  are  appealable 
provided  they  otherwise  qualify 

E.  Authority  to  Initiate  Appeals 

An  institution  may  not  initiate  an 
appeal  of  a  material  supwrvisorv- 
determination  pursuant  to  the 
procedures  set  forth  in  these  Guidelines 
unless  its  board  of  directors  has 
considered  the  merits  of  the  appeal  and 
authorized  that  it  be  filed. 

F  Effect  on  Superxisory  or  Enforcement 
Actions 

The  use  of  the  procedures  set  forth  in 
these  Guidelines  by  any  institution  will 
not  affect,  delay,  or  impede  any  formal 
or  informal  supervisory  or  enforcement 
action  in  progress  or  affect  the  FDIC's 
authority  to  take  any  supervisory  or 
enforcement  action  against  that 
institution. 

G.  Effect  on  Applications  or  Requests  for 
Approval 

Any  application  or  request  for 
approval  made  to  the  FDIC  by  an 
institution  that  has  appealed  a  material 
supervisory  determination  which  relates 
to  or  could  affect  the  approval  of  the 
application  or  request  will  not  be 
considered  until  a  final  decision 
concerning  the  appeal  is  made  unless 
otherwise  requested  by  the  institution 

H.  Scope  of  Revieir 

The  scope  of  review  of  any  material 
supervisory  detemiinatioii  pursuant  to 
the  procedures  set  forth  in  these 
Guidelines  is  limited  to  the  facts  and 
circumstances  as  they  existed  prior  to  or 
at  the  time  the  matr-rial  supervisory 
determination  was  made  and  no 
consideration  will  be  given  to  any  fads 
or  circumstances  that  occur  or 
corrective  action  taken  after  the 
determination  was  made.  However,  the 
FDIC  will  consider  any  facts  or 
circumstances  that  existed  prior  to  or  at 
the  time  the  determination  was  made 
but  that  may  have  been  discovered  or 
come  to  the  attention  of  the  FDIC  or  the 
institution  after  such  determination. 

/.  Review  Procedures 

An  institution  may  appeal  any 
material  superv  isory  detennination  but 
it  first  should  make  a  good  faith  effort 
to  resolve  the  di.spute  concerning  the 
determination  with  the  on-site  examiner 
and/or  the  appropriate  Regional  Office 
The  on-site  examiner  and  the  Regional 
Office  are  expected  to  promptly  respond 
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to  any  concerns  raised  by  an  institution 
regarding  n  material  supervisory 
determination.  If  an  institution  is  unable 
to  resolve  the  dispute  with  the  on-site 
examiner  or  the  Regional  Office,  it  may 
appeal  the  determination  to  the 
Washington  Office.  While  informal 
resolution  of  disputes  is  encouraged,  it 
is  not  a  condition  to  the  filing  of  an 
appeal  w-ith  the  Washington  Office. 

All  appeals  to  the  Washington  Office 
must  be  initiated  within  60  days 
following  the  institution's  receipt  of  a 
report  of  examination  containing  a 
material  supervisory  determination  or 
other  written  communication  of  a 
material  supervisory  determination.  To 
initiate  an  appeal,  the  institution  must 
submit,  in  writing,  to  the  Director  of  the 
Division  of  Supervision,  if  the 
institution  was  unable  to  resolve  the 
dispute  with  a  Division  of  Supervision 
on-site  pxinniner  or  Regional  Office,  or 
to  the  Dire«  for  of  the  Division  of 
Complianc.e  and  Consumer  Affairs,  if 
the  institution  was  unable  to  resolve  the 
dispute  with  a  Division  of  Compliance 
and  Consumer  Affairs  on-site  examiner 
or  Regional  Office,  a  request  for  review. 
The  request  for  review  should  include: 
(a)  a  detailed  description  of  the  issues 
in  dispute,  the  surrounding 
circumstances,  the  institution's  position 
regarding  the  dispute  and  any 
arguments  to  support  that  position 
(including  citation  of  any  relevant 
statute,  regulation,  policy  statement  or 
other  authority),  how  resolution  of  the 
dispute  would  impact  the  institution 
and  why  such  impact  would  be 
material,  ^nd  the  good  faith  effort  to 
resolve  the  dispute  with  the  on-site 
examiner  and  the  Regional  Office  and 
the  results  of  that  effort;  and  (b)  a 
statement  that  the  institution's  board  of 
directors  has  considered  the  merits  of 
the  appeal  and  authorized  that  it  lie 
filed. 

The  appropriate  Division  Director 
may.  in  his  or  her  discretion,  promptly 
resolve  the  appeal  in  favor  of  the 
institution  or,  if  he  or  she  cannot  resolve 
the  appeal  in  favor  of  the  in.stitution. 
will  refer  the  appeal  to  the  Supervision 
Appeals  Review  Committee,  together 
with  the  institution's  request  for  review 
and  any  other  relevant  information 
concerning  the  dispute.  The 
Supervision  Appeals  Review  Committee 
(which  is  comprised  of  the  Vice 
Chairperson,  the  Director  of  the  Division 
of  Supervision,  the  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs,  the  Ombudsman,  and  the 
General  Counsel  (or  their  designees)) 
will  review  the  appeal  for  consistency 
with  the  policies,  practices  and  mission 
of  tlie  FDIC,  including  those  of  the 
Division  of  Supervision  or  the  Division 


of  Compliance  and  Consumer  Affairs,  as 
appropriate,  and  ths  overall 
reasonableness  of  and  the  support 
offered  for  the  respective  positions 
advanced,  and  notify  the  institution,  in 
writing,  of  its  decision  concerning  the 
disputed  material  supervisory 
determination  within  60  days  of  receipt 
by  the  appropriate  Division  Director  of 
the  institution's  request  for  review.  The 
notice  of  decision  must  contain  at  a 
minimum  an  explanation  of  the  factual 
basis  as  well  as  the  reason(s)  for  the 
decision  and  a  statement  that  the 
decision  constitutes  the  final 
supervisory  decision  of  the  FDIC. 

The  institution  may  request  an 
appearance  before  the  Supervision 
Appeals  Review  Committee  to  present 
evidence  or  otherwise  support  its 
position.  The  Committee  may  in  its 
discretion,  depending  on  the  facts  and 
circumstances  of  the  determination 
under  appeal  and  whether  such 
appearance  would  be  productive, 
determine  whether  to  allow  such 
appearance. 

If  sufficient  information  is  not 
provided  to  enable  the  Supervision 
Appeals  Review  Committee  to  make  a 
decision  concerning  the  disputed 
material  supervisory  determination,  the 
60-day  period  within  which  the 
Committee  must  notify  the  institution  of 
the  decision  will  be  extended  upon 
agreement  of  the  institution  for  such 
additional  time  as  it  takes  the  institution 
to  provide  the  information  requested  by 
the  Committee.  If  the  institution  fails  to 
provide  the  requested  information,  the 
Committee  may  but  will  not  be  required 
to  consider  and  decide  the  appeal. 
Moreover,  if  the  FDIC  fails  to  notify  the 
institution  of  its  decision  within  60  days 
of  receipt  by  the  appropriate  Division 
Director  of  the  institution's  request  for 
review,  the  institution  may  request  that 
the  Ombudsman  investigate  or 
otherwise  intervene  in  the  matter. 

The  decision  of  the  Supervision 
Appeals  Review  Committee  will 
constitute  the  final  supervisory  decision 
of  the  FDIC  and  will  not  be  eligible  for 
further  appeal  pursuant  to  the 
procedures  set  forth  in  these  Guidelines 
unless  new  information  is  submitted.  In 
such  case,  the  Committee  may.  in  its 
discretion,  reconsider  the  decision 
concerning  the  disputed  material 
supervisory  determination  if  good  cause 
is  shown  why  such  new  information  is 
material  to  the  dispute. 

/.  Limitation  on  Use  of  Agency 
Omhudsman 

The  merits  of  any  material 
supervisory  determination  for  which  an 
appeal  has  been  initiated  or  a  final 
dficision  made  will  not  be  eligible  for 


consideration  by  the  Ombudsman 
(except  in  his  or  her  capacity  as  a 
member  of  the  Supervision  Appeals 
Review  Committee).  Any  other 
problems,  however,  that  an  institution 
may  have  in  dealing  with  the  FDIC  in 
connei;tion  with  the  procedures  set  forth 
in  these  Guidelines  are  eligible  for 
consideration  by  the  Ombudsman, 
including  consideration  of  the  overall 
fairness,  efficiency  or  effectiveness  of 
the  process. 

K.  Coordinntinn  With  State  Regulatory 
Authorities 

In  the  event  that  a  material 
supervisory  determination  under  appeal 
is  the  joint  product  of  the  FDIC  and  a 
State  regulatory  authority,  the 
appropriate  Division  Director  will 
promptly  notify  the  appropriate  State 
regulatory  authority  of  the  appeal, 
provide  to  the  regulatory  authority  a 
copy  of  the  institution's  request  for 
review  and  any  other  related  materials, 
and  solicit  the  regulatory  authority's 
views  regarding  the  merits  of  the  appeal 
befort!  making  a  final  decision.  That 
Director  will  present  the  views  of  the 
regulator)'  authority  (as  well  as  his  or 
her  own  views)  before  the  Super\'ision 
Appeals  Review  Committee  and  attempt 
to  reconcile  the  views  of  the  regulatory 
authority  with  the  views  of  the 
Supervision  Appeals  Review 
Committee.  The  Supervision  Appeals 
Review  Committee  will  notify  the 
in.stitution  and  the  State  regulatory 
authority  of  its  decision  and  any 
differences  remaining  between  the 
institution  and  the  State  authority  will 
be  left  to  those  parties  to  resolve. 

L.  Prnhihition  on  Examiner  Retaliation 

Any  retaliation,  abuse,  or  retribution 
by  an  agency  examiner  or  any  FDIC 
personnel  against  an  institution  that 
appeals  a  material  supervisory 
determination  constitutes 
unprofessional  conduct  and  will  subject 
the  examiner  or  other  personnel  to 
appropriate  disciplinary  or  remedial 
action  by  the  appropriate  Division 
Director.  Such  disciplinary'  or  remedial 
action  may  include  oral  or  written 
warning  or  admonishment,  reprimand, 
or  suspension,  or  change  in  assigned 
duties  or  disqualification  from  a 
particular  assignment  or  a  particular 
matter,  including  prohibition  from 
participating  in  any  examination  of  the 
institution  that  was  the  subject  of  the 
retaliation,  abuse,  or  retribution.  Any 
institution  that  believes  or  has  any 
evidence  that  it  has  been  subject  to 
retaliation  may  file  a  complaint  with  the 
Ombudsman  and/or  the  appropriate 
Division  Director.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street. 


Washington.  D.C.  20429.  explaining  the 
circumstances  and  the  basis  for  such 
belief  or  evidence  and  requesting  that 
the  complaint  be  investigated  and 
appropriate  disciplinary  or  remedial 
action  taken. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  D  C.  this  21st  day  of 
March.  1995 

Federal  Deposit  Insurance  Ck>rp«ration 

Robert  E.  Feldman. 

Acting  Executive  Secretary 

|FR  Doc.  95-7523  Filed  .1-27-95:  8:45  ami 

BItUNO  COOe  6714-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Availability  of  FEMA-REP-11,  Revision 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  availability. 

SUMMARY:  FEMA  announces  the 
availability  of  the  document  "A  Guide 
to  Preparing  Public  Information 
Materials  and  Emergency  Alert  System 
Instructions  for  Radiological 
Emergencies."  FEMA-REP-11,  Revision, 
and  requests  comments  on  the 
document. 

DATES:  Comments  and  responses  should 
be  sent  no  later  than  June  26.  1994. 
ADDRESSES:  Comments  on  ''FEMA-REP- 
11,  Revision"  should  be  sent  to  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  room  840.  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  Washington.  DC  20472. 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  McNutt.  Senior  Policy 
Advisor,  Preparedness  and  Policy 
Branch,  Preparedness,  Training  and 
Exercises  Directorate,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  Washington.  DC  20472. 
(202) 646-2857. 

SUPPLEMENTARY  INFORMATION:  FEMA- 
REP-11  was  first  published  in  June 
1987.  This  document  provided 
assistance  to  State  and  local 
governments  and  Nuclear  Regulatory 
Commission  (NRC)  licensees  in  the 
development  of  emergency  public 
information  materials.  This  revision 
continues  to  provide  such  assistance, 
and  provides  additional  guidance  on  the 
development,  review,  and  evaluation  of 
emergency  broadcast  messages  for  the 
public.  Our  intent  is  to  help  responsible 
organizations  to  alert  the  public  and  to 
provide  emergency  instructions  and 
information  on  the  classification  of  an 
emergency,  the  populations  and  areas 
potentially  affected,  and  the  protective 


measures  that  may  be  necessary  We 
welcome  your  comments  on  this 
document. 

Dated:  March  20.  1995 
Kay  C.  Goss, 

Associate  Director  for  Preparedness.  Traininf:. 
and  Exercises 

|FR  Doc  95-7578  Filed  3-27-95;  8:45  ;,m| 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,"  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  202-009648A-068 
Title:  Inter-American  Freight  Conference 
Parties: 

A.P.  Moller-Maersk  Line 

Empresa  de  Navegacao  Alianca.  S.A 

Frota  Amazonica  W.A. 

Columbus  Line 

Transroll/Sea-Land  Joint  Service 

Crowley  American  Transport,  Inc. 

A/S  Ivarans  Rederi  d/b/a  Ivaran  Lines 

Companhia  Maritima  Nacional 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Empresa  Lineas  Maritimas  Argentinas 
Synopsis:  The  proposed  amendment 

adds  a  new  Article  14.04 — Ser\'ice 

Contracts,  which  establishes  rules  for 

any  new  member  that  joins  the 

conference  with  respect  to  that 

member's  independent  .service 

contracts. 
Agreement  No..  203-011492 
Title:  TWRA/8900  Discussion 

Agreement 
Parties: 

American  President  Lines,  Ltd. 

Transpacific  Westbound  Rate 
Agreement 

Croatia  Line 

Hapag  Lloyd  AG 

The  "8900"  Lines  Agreement 

A.P  Moller-Maersk  Line 


DSR-Senator  Joint  Service 
Kawasaki  Risen  Kaisha,  Ltd. 
Mitsui  O.S.K.  Lines,  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
P&O  Containers,  Ltd. 
United  Arab  Shipping  Company 

(S.A.G.) 
Neptune  Orient  Lines,  Ltd. 
Orient  Overseas  Container  Line.  Inc . 
Sea-Land  Service,  Inc. 
The  National  Shipping  Company  of 

Saudi  Arabia 
Syvopsis:  '1  ue  proposed  Agreement 
authorizes  the  parties  to  meet  and 
discuss  tariffs.  ser\'ice  contracts, 
service  items,  rates,  charges, 
classifications,  practices,  terms, 
conditions,  rules,  regulations,  and 
other  matters  of  mutual  concern  in  the 
trade  from  U.S.  ports  and  points  to 
ports  and  points  in  India,  Pakistan, 
Bangladesh,  Sri  Lanka  and  Myanmar. 
Adherence  to  any  agreement  reached 
is  voluntary. 

Agreement  No.:  203-011493 

Title:  Cool  Carriers  AB/Dammers 
Chartering  NV  Discussion  Agreement 

Parties: 
Cool  Carriers  AB 
Dammers  Chartering  NV 

S\7iopsis:  The  proposed  Agreement 
authorizes  the  parties  to  meet  and 
discuss,  tariffs,  service  contracts, 
service  items,  general  rate  levels 
(including  general  rate  increases  and 
decreases),  specific  rates,  charges, 
classifications,  practices,  terms, 
conditions,  rules,  regulations,  and 
other  matters  of  mutual  concern  in  tiie 
trade  between  ports  and  points  in 
Australia  to  ports  and  points  in  the 
U.S.  Adherence  to  any  agreement 
reached  is  voluntary. 

Dated:  March  22.  1995 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
S'ecrefon' 
|FR  Doc.  95-7529  Filed  3-27-95-.  8:45  am) 
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Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 

License  Number:  3599 
Name:  Fari  International.  Inc. 
Address:  8550  NW.  66th  Street,  Miami. 
FL  33166 
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Date  Revoked:  February  20.  1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  2261 
Name:  Chicago  Cargo  Corporation 
Address:  9420  W.  Foster  Ave..  Ste.  L-1. 

Chicago.  IL  60656 
Date  Revoked:  February  22.  1995 
Reason:  Failed  to  himish  a  valid  surety 

bond. 
License  Number:  3818 
Name:  Jamar  Shipping.  Inc. 
Address:  16511  Hedgecroft,  Ste.  208, 

Houston.  TX  77060 
Date  Revoked:  February  24.  1995 
Reason:  Failed  to  himish  a  valid  surety 

bond. 
License  Number:  1305 
Name:  W.A.  Phelps  &  Co..  Inc. 
Address:  One  World  Trade  Center. 

#2109.  New  York,  NY  10048 
Date  Revoked:  February  25.  1995 
Reason:  Failed  to  hirnish  a  valid  surety 

bond. 
License  Number:  3438 
Name:  Virgilio  A.  Camota  dba  Jenken 

Freight  Services 
Address:  World  Trade  Center.  Ste.  219. 

San  Francisco,  CA  94111 
Date  Revoked:  March  3. 1995 
Reason:  Failed  to  himish  a  valid  surety 

bond. 

Bryant  L.  VanBrakle. 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

jFR  Doc.  95-7531  Filed  3-27-95;  8;45  ami 
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Ocean  Freight  Forwarded  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Southern  World  International,  Inc.,  815  NW., 

57th  Ave.,  Suite  307,  Miami,  PL  33126, 

Officers:  Herbert  T  Whitley.  III.  President. 

David  H.  Paulsen.  Secretary 
Penbroke  Marine  Services,  Inc.,  803  Castleton 

Ave.,  Staten  Island.  NY  10310,  Officers: 

Wayne  R.  Lindeman.  President.  Renate  K. 

Lindeman.  Director/Secretary 
B.W.S.  Trade  Coordinators,  Inc.,  115  Essex 

Road.  Summit,  NJ  07901 ,  Officers;  James  O. 

Bohnstedt.  President,  Angeio  A.  Borras. 

Vice  President 
Sureway  Air  Traffic  Corporation,  d/b/a 

Sureway  International  Logistics,  48-40 


34th  Street,  Long  Island  City,  NY  11101. 

Officers:  Thomas  Loprcsti,  President.  Joe 

(^ruvana.  Vice  President 

Dated:  March  22.  1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary: 
|FR  Doc.  95-7530  Filed  3-27-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Heartland  Financial  USA,  Inc.,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  21. 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7.  Heartland  Finaticiol  USA,  Inc.. 
Dubuque.  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Riverside 
Community  Bank,  Rockford.  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Community  Financial  Corporation, 
Topeka.  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank  (in 
organization).  Topeka.  Kansas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  22.  1995. 

Jennifer  ].  Johnson, 

Deputy  Secretary  of  the  Board 

|FR  Doc.  95-7520  Filed  3-27-95;  8:45  ami 
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Professional  Bancorp;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expecied  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  11,  1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Com|)any)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  Professional  Bancoqi,  Santa 
Monica,  California;  to  engage  de  novo  in 
making  and  servicing  of  loans,  pursuant 


to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Rescr\f' 
.System.  March  22.  1995. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 
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Otis  Truman  Amold,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  1 1 ,  1995. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Otis  Truman  and  Anita  Ray 
Arnold,  both  of  Texarkana,  Texas:  to 
acquire  a  total  of  49.1  percent  of  the 
voting  shares  of  New  Boston 
Bancshares,  Inc.,  New  Boston,  Texas, 
and  thereby  indirectly  acquire  First 
National  Bank  of  New  Boston,  New 
Boston.  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

J.  fames  Lester  Ryan,  Orinda. 
Califomia;  to  acquire  an  additional  2.32 
percent,  for  a  total  of  10.65  percent,  of 
the  voting  shares  of  BWC  Corp..  Walnut 
Creek.  California,  and  thereby  indirectly 
acquire  Bank  of  Walnut  Creek,  Walnut 
Creek,  California. 

Board  of  Governors  of  the  Fi'di;rdl  Rrscrxc 
.System,  March  22,  1995. 

Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors. 
National  Institute  for  Occupational  Safety 
and  Health  (BSC,  NIOSH). 

Time  and  Date:  10  a.m.-5  p.m..  .^pril  12. 
1995. 

Place:  The  Washington  Court  Hotel,  Ash 
Room,  525  New  Jersey  Avenue,  NW. 
Washington,  DC  20001 

Status:  Closed  10  a.m.-12  noon;  Open  1 
p.m. -5  p.m. 

Purpose:  The  Board  reviews  rcs«!arth 
activities  to  provide  guidance  on  the  quality, 
timoliness.  and  efficacy  of  the  Institute's 
programs. 

Matters  To  Be  Discussed:  The  agenda  will 
include  personnel  and  organizational  issues 
relating  to  the  reorganization  of  NIO.SH.  The 
meeting  will  convene  in  closed  session  from 
10  am  to  12  noon  to  discuss  subject  matter 
relating  solely  to  the  internal  personnel  rules 
and  practices  of  NIOSH.  This  portion  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(2),  title  5  L'.S.C.  and  the 
Determination  of  the  Associate  Director  for 
Management  and  Operations.  CDCJ.  pursuant 
to  Pub.  L  92-463.  The  open  portion  of  the 
meeting  will  include  a  report  from  the 
Director  of  .MOSH.  a  toxicology  report,  an 
extramural  report,  and  future  activities  of  the 
Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information 
Richard  A.  Lemen.  Ph.D.,  Executive 
Secretar>',  BSC,  NIOSH,  and  Deputy  Director, 
NIOSH.  CDC.  1600  Clifton  Road  NE.. 
Mailstop  D-35.  Atlanta,  Georgia  30.'i;t3 
telephone  404/639-3773. 

Dated:  March  22, 1995. 
Jack  Jackson, 

Assot  late  Director  far  Manaf^ement  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
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Food  and  Drug  Administration 
[Docket  No.  94D-0407] 

Miscellaneous  Compliance  Policy 
Guides;  Revocation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  thp 
revocation  of  two  compliance  policy 
guides  (CPG's)  because  they  are 
outdated.  This  action  is  b^ing  taken  to 
ensure  that  FDA's  CPG's  are  accurate 
and  current. 

DATES:  Effective  March  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Gushee,  Center  for  Veterinary 
Medicine  (HFV-236).  Food  and  Drug  ' 
Administration,  7500  Standish  Place, 
Rockville,  MD  20855,  301-594-1785. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  the  following  CPG's  becunuse 
they  are  outdated: 

(1)  CPG  7126.06  "State  Analysis  of 
Animal  Feed  for  Protein.  Fat.  and  Fiber 
Content."  and 

(2)  CPG  7126.14  "Protein  in  Animal 
Feeds." 

These  CPG's  were  intended  to  assist 
the  States  in  enforcing  their 
requirements  for  guaranteed  analysis 
labeling  claims  when  their  regulatory 
authority  was  insufficient.  However. 
State  regulatory  authority  is  sufficient, 
and  the  States  have  not  required  use  of 
these  CPG's  for  a  number  of  years. 
Futhermore,  if  FDA  regulatory  action  i« 
required,  the  agency  has  ample 
authority.  Therefore,  FDA  is  revoking 
CPG's  7126.06  and  7126.14  btKzause  the 
are  outdated. 

Dated:  Man.h  IJ.  1905 

Gary  Dykstra. 

Acting  ,'\ssociate  Commissioner  f(,r 
He^ulutory  Affairs. 
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[Docket  No.  940-0356] 

Protocol  Development  for  Clinical 
Effectiveness  and  Target  Animal 
Safety  Trials;  Availability  of  Guideline 

AGENCY:  Food  and  Drug  .Administrntiou. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  tin 
availability  of  the  guideline  entitled, 
"Protocol  Development  Guideline  for 
Clinical  Effectiveness  and  Target 
Animal  Safety  Trials"  prepared  by  th«- 
Center  for  Veterinary  .Medicine  (C\'M) 
This  guideline  describes  a  suggested 
.systematic  approach  to  be  followed 
when  designing  and  reporting 
effectiveness  and  target  animal  safety 
studies  that  are  conducted  to  provide 
data  to  support  animal  drug  approvals. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 


UMI 
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ADORESS€S:  Submit  written  requests  for 
single  copies  of  the  guideline  entitled, 
"Protocol  Development  Guideline  for 
Clinical  Effectiveness  and  Target 
Animal  Safety  Trials"  to  the 
Communications  and  Education  Branch 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1755. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Chrug  Administration,  rm.  1-23. 
12420  Farklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guideline  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Ventura,  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855,  301-594-1647. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  the 
guideline  entitled.  "Protocol 
Development  Guideline  for  Clinical 
Effectiveness  and  Target  Animal  Safety 
Trials"  prepared  by  CV'M.  The  guideline 
is  intended  to  be  used  by  clinical 
investigators,  study  monitors,  and 
sponsors,  when  designing  investigations 
of  effectiveness  and  target  animal  safety 
for  animal  drug  approval  and  may  be 
used  when  submitting  the  final  reports 
of  these  trials.  This  guideline  was 
written  in  response  to  a  request  by  the 
animal  health  industry  for  guidance  on 
facilitating  proto<:ol  development  and 
expediting  CVM's  review  of  the 
submitted  protocols,  and  it  should  help 
sponsors  to  include  all  essential 
components  of  the  study  in  the  protocol. 
More  uniform  reports  should  allow  a 
systematic,  orderly  review  of  the  data  by 
CVM.  The  goals  of  the  protocol 
development  guideline  are  to: 

1.  Suggest  a  uniform  system  for 
writing  study  protocols. 

2.  Provide  a  reference  of  essential 
items  that  should  be  considered  for 
inclusion  in  a  study  protocol, 

3.  Facilitate  the  development  of 
complete  study  protocol(s)  by  the 
author(s), 

4.  Design  more  user  friendly  protocols 
for  investigator(s), 

5.  Enable  FDA  reviewers  to  evaluate 
study  protocols  more  quickly  and 
convey  their  comments  in  terms  more 
easily  understood  by  the  sponsor,  and 


6.  Reduce  the  number  of  essential 
revisions  of  study  protocols. 

The  guideline  offers  a  complete 
outline  of  the  components  necessary  for 
a  well-designed  study  so  that  CVM  and 
industry  have  a  common  reference 
point.  This  uniform  approach  will 
facilitate  the  drafting  of  study  re(>orts  by 
the  sponsor  and  their  subsequent  review 
by  CVM.  The  contents  of  this  guideline 
are  neither  all  inclusive  nor  will  all 
items  listed  be  applicable  to  all  study 
protocols.  It  is  the  responsibility  of  the 
sponsor  to  ensure  that  the  essential 
components  of  a  study  are  included  m 
their  protocol.  Guidelines  state 
procedures  or  practices  that  may  be 
useful  to  the  persons  to  whom  they  are 
directed,  but  are  not  legal  requirements 
A  person  may  follow  the  guideline  or 
may  choose  to  follow  alternate 
procedures  or  practices.  If  a  pierson 
chooses  to  use  alternate  procedures  or 
practices,  that  person  may  wish  to 
discuss  the  matter  further  with  the 
agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unacceptable 
to  FDA. 

Guidelines  are  generally  issued  under 
§§  10.85(a)  and  10.90{b){21  CFR  10.85(a) 
and  10.90(b)).  The  agency  is  now  in  the 
process  of  revising  §§  10.85(a)  and 
10.90(b).  Therefore,  this  guideline  is  not 
being  issued  under  the  authority  of 
§§  10.85(a)  and  10.90(b).  A  guideline 
does  not  bind  the  agency,  and  it  does 
not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  any 
person.  When  a  guideline  states  a 
requirement  imposed  by  .statute  or 
regulation,  however,  the  requirement  is 
law  and  its  force  and  effect  are  not 
changed  in  any  way  by  virtue  of  its 
inclusion  in  the  guideline. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guideline  to  the  Dockets  Management 
Branch  (address  above).  FDA  will 
consider  these  comments  in 
determining  whether  further 
amendments  to,  or  revisions  of,  the 
document  are  warranted.  Two  copies  of 
any  comments  should  be  submitted, 
except  that  individuals  may  submit  one 
copy,  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday,  at  the 
Dockets  Management  Branch. 

Dated:  March  16.  1995. 
William  B.  Schullz, 

Deputy  Commissioner  for  Polity 
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Industry  and  Consumer  Exchange 
Meeting  Concerning  FDA  and  APHIS 
Activities  on  a  Potential  Agreement 
With  the  European  Union  Related  to 
Human  and  Animal  Drug  and 
Biological  Product  Infonnation;  Notice 
of  Public  Meeting 

AGENCIES:  Food  and  Drug 

Administration,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  and  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
are  cosponsoring  a  public  meeting  with 
all  persons  interested  in  a  potential 
agreement  with  the  European  Union 
that  would  facilitate  the  harmonization 
of  good  manufacturing  practices 
(GMP's)  and  quality  controls  for  human 
and  animal  drug  and  biological  products 
and  associated  compliance  and 
enforcement  activities,  and  provide  for 
the  exchange  and  use  of  such 
information  by  the  respective  regulatory 
authorities.  Such  an  agreement  would 
enhance  the  goals  of  harmonizing  the 
monitoring  and  enforcement  standards 
of  the  GMP's  and  would  facilitate 
international  trade. 
DATES:  The  industry  and  consumer 
exchange  meeting  will  be  held  on 
Friday,  March  31.  1995.  9  a.m.  to  12  m. 
ADDRESSES:  The  industry-  and  consumer 
exchange  meeting  will  be  held  at  the 
Hubert  H.  Humphrey  BIdg..  Humphrey 
Auditorium.  200  Independence  Ave. 
SW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  M.  Batts.  Oifice  of  Health  Affairs 
(HFY-50),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4480 
(Fax  301^43-0235). 

Those  persons  interested  in  attending 
this  meeting  should  Fax  their 
registration,  including  name,  firm,  or 
organization  name,  address,  and 
telephone  number  to  Nathaniel  L. 
Geary.  Office  of  External  Affairs,  Food 
and  Drug  Administration  (301—443- 
5153)  or  telephone  301-443-^776. 
There  is  no  registration  fee,  but  advance 
registration  is  requested.  Additionally,  if 
there  are  any  individuals  that  wish  to 
make  a  presentation  at  this  meeting, 
advance  notice  is  required. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  public  meeting  is  to 
provide  information  concerning  FDA 
and  APHIS  activities  with  the  European 
Union  related  to  human  and  animal 
drug  and  biological  product  GMP's  and 
quality  controls,  as  well  as  to  provide  an 
opportunity  to  hear  and  address 
concerns  from  persons  involved  in  the.se- 
industries  and  persons  representing 
consumer  and  other  interests. 


FDA  and  APHIS  have  been 
participating  in  bilateral  Mutual 
Recognition  Agreement  talks.  These 
talks  are  being  led  by  the  Office  of  the 
U.S.  Trade  Representative  and  the 
Department  of  Commerce  and  by 
representatives  of  the  European  Union. 
FDA  and  APHIS  will  meet  with 
representatives  from  the  European 
Union  and  its  Member  States  from  April 
3  to  April  5. 1995.  in  Brussels.  Belgium 
to  exchange  information  on  their 
respective  programs.  During  the 
Bru.ssels  meeting.  U.S.  industry  will 
have  the  opportunity  to  present  its 
experience  with  U.S.  and  European 
GMP  and  quality  control  programs. 

JDated:  March  24. 1995 
William  B.  Schultz. 
Dt'pii  ty  Commissioner  for  Policy. 
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Investigational  New  Drugs;  Procedure 
to  Monitor  Clinical  Hold  Process; 
Meeting  of  Review  Committee  and 
Request  for  Sut>missions 

AGENCY:  Food  and  Dnig  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  the  clinical  hold  review 
committee,  which  reviews  the  clinical 
holds  that  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  has 
placed  on  certain  investigational  new 
drug  trials.  The  committee  was 
established  as  a  1-year  experiment  in 
August  1991.  The  committee  met 
quarterly  through  1992  and  currently 
meets  semiannually  as  a  regular 
program.  The  committee  last  met  in 
October  1994.  FDA  is  inviting  any 
interested  drug  company  to  use  the 
confidential  mechanism  to  submit  to  the 
committee  for  its  review  the  name  and 
number  of  any  investigational  new  drug 
trial  placed  on  clinical  hold  during  the 
past  12  months  that  the  company  wants 
the  i:ommittee  to  review. 
DATES:  The  meeting  will  be  held  in  June 
1995.  Drug  companies  may  submit 
review  requests  for  the  June  meeting 
before  April  27. 1995. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman.  Office 
of  the  Commissioner  (HF-7).  Food  and 
Drug  Administration,  rm.  14-105.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-443-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Wolf.  C!enJer  for  Drug 
Evaluation  and  Research  (HFD-362). 


Food  and  Drug  Administration.  7500 
Standish  PL.  Rockville.  MD  20855.  301- 
594-1046. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulations  at  part  312  (21  CFR  part  312) 
provide  procedures  that  govern  the  use 
of  investigational  new  drugs  in  human 
subjects.  These  regulations  require  that 
the  sponsor  of  a  clinical  investigation 
submit  an  investigational  new  drug 
application  (IND)  to  FDA  outlining  the 
proposed  use  of  the  investigational 
drug.  The  IND  must  contain  the  study 
protocol,  a  summary  of  human  and 
animal  experience  with  the  drug,  and 
information  about  the  drug's  chemistry 
and  pharmacology.  FDA  reviews  an  IND 
to  help  ensure  the  safety  and  rights  of 
subjects  and  to  help  ensure  that  the 
quality  of  any  scientific  evaluation  of 
drugs  is  adequate  to  permit  an 
evaluation  of  the  drug's  efficacy  and 
safety.  An  investigational  new  drug  for 
which  an  IND  is  in  effect  is  exempt  from 
the  premarketing  approval  requirements 
that  are  otherwise  applicable  and  may 
be  shipped  lawfully  for  the  purpose  of 
conducting  clinical  investigations  of 
that  drug. 

If  FDA  determines  that  a  proposed  or 
ongoing  study  may  pose  significant  risks 
for  human  subjects  or  is  otherwise 
seriously  deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
inve.stigational  new  drug  trials.  A 
clinical  hold  is  an  order  that  FDA  issues 
to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  clinical 
hold,  subjects  may  not  be  given  the 
investigational  drug  as  part  of  that 
study.  When  an  ongoing  study  is  placed 
on  clinical  hold,  no  new  subjects  may 
be  recruited  to  the  study  and  placed  on 
the  investigational  drug,  and  patients 
already  in  the  study  should  stop 
receiving  therapy  involving  the 
investigational  drug  unless  FDA 
specifically  permits  it. 

FDA  regulations  at  21  CFR  312.42 
describe  the  grounds  for  the  imposition 
of  a  clinical  hold.  When  FDA  concludes 
that  there  is  a  deficiency  in  a  proposed 
or  ongoing  clinical  trial  that  may  be 
grounds  for  the  imposition  of  a  hold 
order,  ordinarily  FDA  will  attempt  to 
resolve  the  matter  through  informal 
discussions  with  the  sponsor.  If  that 
attempt  is  unsuccessful,  the  agency  may 
order  a  clinical  hold.  In  CDER.  a  clinical 
hold  is  ordered  by  or  on  behalf  of  the 


director  of  the  division  that  is 
responsible  for  r»view  of  the  IND.  The 
order  identifies  the  studies  under  the 
IND  to  which  the  hold  applies  and 
explains  the  basis  for  the  action.  The 
hold  order  may  be  made  by  telephpne 
or  other  means  of  rapid  communication, 
or  in  writing.  Within  30  days  of  the 
imposition  of  the  clinical  hold,  the 
division  director  provides  the  sponsor 
with  a  written  explanation  of  the  basis 
for  the  hold.  Any  sponsor  who  has  not 
received  a  written  explanation  within 
30  days  should  notify  the  division  and 
request  that  it  be  issued.  In  addition  to 
providing  a  statement  of  reasons,  this 
ensures  diat  the  hold  is  recorded  in 
CDER's  management  information 
system. 

The  clinical  hold  order  specifies 
whether  the  sponsor  may  resume  the 
affected  investigation  wnthout  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  not 
permit  the  resumption,  an  investigation 
may  resume  only  after  the  division 
director  or  his  or  her  designee  has 
notified  the  sponsor  that  the 
investigation  may  proceed.  Resumption 
may  be  authorized  by  telephone  or  other 
means  of  rapid  communication.  If  all 
investigations  covered  by  an  IND  remain 
on  clinical  hold  for  1  year  or  longer. 
FDA  may  place  the  IND  on  inactive 
status. 

FDA  regulations  at  21  CFR  312.48 
provide  dispute  resolution  mechanisms 
through  which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  a 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  hold. 

Over  the  years,  drug  sponsors  have 
expressed  a  number  of  concerns  about 
the  clinical  hold  process,  including 
concerns  about  the  scientific  and 
procedural  adequacy  of  some  agency 
actions.  FDA  undertook  several 
initiatives  to  evaluate  the  consistency 
and  fairness  of  ihe  Center's  practices  in 
imposing  clinical  holds.  First.  CDER 
completed  a  center-wide  review  of 
clinical  holds  recorded  in  the 
management  information  system  While 
some  differences  in  practice  and 
procedure  were  discerned  among 
divisions,  it  appeared  that  the 
procedures  spec;ified  in  the  regulations 
were,  in  general,  being  followed,  and 
that  holds  were  scientifically 
supportable. 

Second.  FDA  established  a  committee 
in  CDER  to  review  selected  t;liiii»:al 
holds  for  scientific  and  pro<:edural 
quality.  The  committee  held  pilot 
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meetings  in  1991  and  1992.  The  trial 
phase  of  the  committee  review  process 
confirmed  the  agency's  view  that  the 
divisions  in  CDER  impose  clinical  holds 
in  a  matter  that  is  generally  consistent 
with  FDA's  procedural  requirements 
and  that  holds  are  imposed  on 
scientifically  supportable  grounds. 

The  clinical  hold  committee  review 
process  is  now  a  regular,  ongoing 
program.  The  review  procedure  of  the 
committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  hold  to  have  that  hold 
considered  "anonymously."  The 
committee  consists  of  senior  managers 
in  CDER.  a  senior  official  from  the 
Center  for  Biologies  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  The  committee  now  meets 
semiannually.  The  committee  last  met 
in  October  1994. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  holds  proposed 
for  review  by  drug  sponsors.  In  general, 
a  drug  sponsor  should  consider 
requesting  review  when  it  disagrees 
with  the  agency's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to 
FDA's  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CDER  staff,  with  the  exception  of  the 
Chief  Mediator  and  Ombudsman,  are 
never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the  holds 
were  randomly  chosen  and  which  were 
submitted  by  sponsors.  The  committee 
will  evaluate  the  selected  clinical  holds 
for  scientific  content  and  consistency 
with  agency  regulations  and  CDER 
policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  will  be 
available  from  the  Chief  Mediator  and 
Ombudsman.  If  the  status  of  a  clinical 
hold  changes  following  the  committee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

FDA  invites  drug  companies  to 
submit  to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  new  drug  trial 
that  was  placed  on  clinical  hold  during 
the  past  12  months  that  they  want  the 
committee  to  review  at  its  June  meeting. 
Submissions  should  be  made  by  April 
27, 1995.  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 


Dated:  March  18. 1995. 
Wiiliam  B.  Schultz. 

Depu  ty  Commissioner  for  Policy. 

IFR  Doc.  95-7575  Filed  3-27-95;  8:45  ami 

BILUNG  COOC  4iaO-01-F 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dore;  April  12,  1995. 

Time:  2  p.m. 

Place:  NIH.  Westwood  Building,  Room 
303.  Telephone  Conference. 

Contact  Person:  Dr.  Joe  Marwah.  Scientiflc 
Review  Administrator,  5333  Wesfbard  Ave., 
Room  303.  Belhesda,  MD  20892,  (301)  594- 
7158. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dofe.  April  18.  1995. 

Time:  12:30  p.m. 

Place:  NIH,  Westwood  Building.  Room 
417B,  Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Greenhouse. 
Scicntinc  Review  Admin.,  5333  Westbard 
Ave.,  Room  417B.  Bethesda,  MD  20892.  (301) 
594-7385. 

Name  of  SEP:  Multidisciplinary  Sciences. 

/?o/e.- April  26. 1995. 

Time.  10  a.m. 

Place:  NIH,  Westwood  Building.  Room 
2A15.  Telephone  Conference. 

Contact  Person.  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A15,  Bethesda.  MD 
20892,(301)594-7374. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  S52b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  l>eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93  396,  93.837-93.844,  93.846-93.878, 
83.892,  93.893.  National  Institutes  of  Health, 
HHS) 


Dated:  March  21, 1995. 
Susan  K.  Feldmon. 

Committee  Management  Officer,  NIH. 
IFR  Doc.  95-7515  Filed  3-27-95;  8:45  ami 

WLUNG  COOC  4140-01-M 


Public  Healtti  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27,  1975.  as 
amended  most  recently  at  59  FR  60997- 
8.  November  29, 1994)  is  amended  to 
reflect  the  reorganization  of  the  Office  of 
the  Director,  National  Institute  of 
Allergy  and  Infectious  Diseases  (OD/ 
NIAID).  The  reorganization  consists  of 
the  following:  (1)  Retitle  the  (a)  Office 
of  Administrative  Management 
(HNM17)  to  the  Office  of  Administrative 
Services  (HNM17);  (b)  Financial 
Management  and  Information  Systems 
Branch  (HNM173)  to  the  Office  of 
Financial  Management  (HNMI2);  and  (c) 
Personnel  Management  Branch 
(HNMI74)  to  the  Office  of  Human 
Resources  Management  (HNM14);  (2) 
establish  the  Office  of  Technology 
Information  Systems  (HNM15);  and  (3) 
transfer  the  functions  of  the  Office  of 
Tropical  Medicine  and  International 
Research  (OTMIR)  (HNM19)  to  the 
Division  of  Microbiology  and  Infectious 
Diseases  (HNM5)  and  abolish  the 
OTMIR.  This  reorganization  will  enable 
ihe  NIAID  to  better  fulfill  its  mission  by 
restructuring  the  OD/NLAID  to  better 
integrate  related  program  areas  and 
streamline  operations. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follow:  (1) 
Under  the  heading  Office  of  the  Director 
(HNMl).  National  Institute  of  Allergy 
and  Infectious  Diseases  (HNM),  insert 
the  following: 

Office  of  Financial  Management 
(HNM12).  (1)  Serves  as  principal  advisor 
to  the  Institute  Director,  Deputy  Director 
for  Management  and  Operations,  and 
Division  Directors  in  the  financial 
management  aspects  of  the  planning, 
formulation,  execution,  and  evaluation 
of  the  Institute's  research  grant,  training, 
and  intramural  research  programs;  (2) 
collaborates  with  program  planning  staff 
in  the  development  and  coordination  of 
the  Institute  programs  with  the  budget 
process:  (3)  formulates  and  monitors  the 
Institute's  financial  management 
program  and  establishes  a  system  of 
effective  control  of  funds  utilized 


through  intramural  research,  grants,  and 
contractual  processes,  including 
provision  of  the  full  range  of  program 
fiscal  control  for  the  Institute's 
extramural  grant  and  contract  programs: 
(4)  is  responsible  for:  (a)  providing 
budget  guidance  to  NIAID  program 
areas:  (b)  compiling  and  preparing  the 
Institute  budget  and  assuring  that  the 
budget  meets  the  needs  of  the  Institute 
management  in  controlling  the  financial 
aspects  of  its  diverse  and  complex 
research  programs  in  allergic  and 
infectious  diseases;  (5)  is  responsible  for 
devising  financial  data  systems  for 
NIAID  that  are  beneficial  in  obtaining 
data  for  management  decisions,  and  at 
the  same  time  are  sufficiently 
compatible  with  the  central  NIH 
accounting  system  so  that  dual  reporting 
does  not  exist;  (6)  develops  budget  back- 
up material  for  OMB  and  Congressional 
appropriation  hearings  and  assists  in  the 
briefing  of  witnesses  in  defense  of  the 
budget  before  NIH,  PHS.  DHHS,  and 
Congress;  (7)  serves  as  a  focal  point  for 
the  monitoring  and  clearance  of 
budgetary  and  fiscal  data  as  the  result  of 
Congressional  and  public  inquiries:  (8) 
provides  fiscal  data  required  in  program 
evaluation  and  development,  including 
developing,  charting,  and  analyzing 
historical  information  depicting  Council 
and  fiscal  year  activity;  (9)  prepares 
special  reports  for  the  OD/NIAID 
Advisory  Council  and  Subcommittees, 
and  the  NIH.  DHHS.  and  OMB;  (10) 
provides  fact-finding,  evaluation,  and 
advisory  staff  services  to  the  Division 
Directors;  (11)  maintains  dollar  control 
over  the  international  transactions  for 
the  Institute:  (12)  designs,  develops,  and 
maintains  the  computer-based  scientific 
and  fiscal  data  collection,  storage,  and 
retrieval  system  for  the  Institute's 
contracts,  grants,  intramural  research 
projects,  fellowships  and  training 
awards;  and  (13)  serves  as  an  advisor  to 
senior  staff  in  the  development  of 
appropriate  criteria  and  formats  for  the 
production  of  reports  based  on  the  data. 

(2)  After  the  heading  Office  of 
Communications  (HNM13),  insert  the 
following: 

Office  of  Human  Resources 
Management  iHNMl4).  (1)  Advises  the 
Director.  Deputy  Director  for 
Management  and  Operations,  and 
Division  Directors  and  their  staff  on  all 
aspects  of  personnel  management;  (2) 
evaluates  Institute  persomiel  programs; 
(3)  provides  central  personnel 
management  services  for  the  NIAID;  (4) 
provides  leadership  and  planning  for 
the  NIAID  on  personnel  policy 
development,  training,  personnel 
planning,  recruitment,  employee 
development,  salary  administration, 
equal  employment  opportunity,  and 


other  personnel  functions;  (5)  makes 
studies  and  recommendations  to  top 
Institute  management  for  new  or 
redirected  personnel  efforts  and 
policies:  and  (6)  works  closely  with  the 
Director,  OHRM/NIH  and  staff  in  all 
aspects  of  personnel  management 

Office  of  Technology  Information 
Systems  (HNM15).  (1)  Plans  and 
evaluates  requirements  for  database 
management  systems  (DBMS);  (2) 
supports  the  day-to-day  operation  of  > 
client/server  database  systems:  (3) 
directs  the  integration  of  the  NIAID 
database  systems  into  a  cohesive, 
unified  environment;  (4)  coordinates  the 
database  information  systems  to  provide 
a  secure,  streamlined,  and  integrated 
information  repository;  (5)  directs  the 
development  of  DBMS  systems  from  the 
initial  requirements  analysis  to  the  final 
deployment  of  production  systems  and 
project  management  of  externally 
developed  systems;  (6)  interacts  with 
the  NIH  DBMS  technical  community  to 
further  the  integration  of  NIAID  systems 
with  global  NIH  systems  (ADB.  MIS. 
IMPACT);  (7)  provides  oversight  for  the 
migration  of  existing  stand-alone 
applications  (EDS,  PAF,  PATS,  PAM) 
into  an  integrated,  client/server 
platform;  (8)  provides  basic  personal 
computer  hardware  and  software 
support  services  to  the  staff;  (9)  provides 
in-depth  guidance  and  supports 
working  with  existing  information 
technology  personnel;  (10)  maintains  or 
provides  guidance  for  the  maintenance 
of  the  LAN/WAN  infrastructure, 
including  the  Local  and  Wide  area 
network  cabling  plant,  backbone 
connections,  routers,  protocol  routing, 
and  problem  resolution;  (11)  maintains 
or  consults  on  the  support  of  file  and 
print  servers,  e-mail,  host  access 
(Delpro),  and  backup  services;  (12)  is 
responsible  for  the  design  and 
implementation  of  new  LAN/WAN 
infrastructures  (including  renovations 
and  upgrades  to  meet  changes  in 
technical  industry  standards;  (13) 
provides  solution  enhancements  and 
extensions  to  existing  systems;  (14) 
extends  the  reach  of  in-house  E-mail 
systems  to  inter-operate  with  other  E- 
mail  systems;  and  maintains 
streamlined  connectivity  with  other  NIH 
systems;  (15)  is  responsible  for  vision, 
trial,  and  implementation  of  new 
technologies  (e.g.:  video-conferencing; 
digital  imaging;  remote  computing/ 
telecommuting;  document  imaging  and 
archiving;  virtual  reality  technologies, 
cellular/wireless  technologies  (voice 
and  data):  and  Internet  access  to 
multimedia  information  [Gopher. 
Mosaic)  electronic  scientific  journals.): 
and  (16)  as  negotiated  with  other 


organizations,  provides  all  or  selected 
functions  noted  above  under  the  NIH 
service  center  concept. 

(3)  Under  the  heading  Office  of 
Administmtive  Management  (HNMl  7). 
delete  the  title  and  functional  statement 
in  their  entirety  and  substitute  the 
following: 

Office  of  Administrative  Services  j 

(HNM17).  (1)  Exercises  the 
responsibilities  of  the  Executive  Officer. 
NIAID;  (2)  directs,  coordinates,  and 
conducts  administrative  activities  of  the 
Institute  by  providing  assistance  in  the 
areas  of:  (a)  administrative  management 
and  services  for  the  extramural, 
intramural,  and  OD  organizations  of  the 
Institute;  (b)  management  analysis 
services;  (c)  network  services;  and  (d) 
acquisition  management  services:  (3) 
advises  the  Director,  Deputy  Director  for 
Management  and  Operations,  and 
Division  Directors  on  developments  in 
management  and  their  implications  and 
effects  on  program  management;  (4) 
develops  policies  on  administrative 
management  and  prepares  and  issues 
procedures  and  guidelines  for 
implementation  of  administrative 
policies  and  requirements:  and  (5) 
coordinates  the  government  ethics 
program  of  the  Institute. 

(4)  Under  the  heading  Office  of 
Tropical  Medicine  and  International 
Research  (HNMl  9),  delete  the  title  and 
functional  statement  in  their  entirety. 

Dated:  January  26, 1995 
Harold  Varmus,  " 

Director.  NIH. 
IFR  Doc.  95-7516  Filed  3-27-95;  8:45  ami 

BILUNO  CODE  4140-A1-M 


Substance  Abuse  and  Mental  Healtti 

Services  Administration 

Meeting  of  the  Substance  Abuse 
Prevention  Conference  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  noUce  is 
hereby  given  of  the  meeting  of  the 
Substance  Abuse  Prevention  Conference 
Review  Committee,  in  April  1995. 

The  meeting  of  the  Committee  will 
include  discussion  of  announcements 
and  reports  of  administrative. 
legislative,  and  program  developments. 
The  Committee  will  also  be  performing 
review  of  applications  for  Federal 
assistance:  therefore,  a  portion  of  this 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  roster 
of  committee  members  may  be  obtained 
from:  Ms.  D.  Herman.  Committee 
Management  Liaison,  Office  of  ' 
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Extramural  Activities  Review, 
SAMHSA.  Rockwall  11  Building.  Suite 
630.  5600  Fishers  Lane.  Rockville.  MD 
20857.  Telephone:  (301)  443-4783. 

Sub,stantive  program  information  may 
be  obtained  from  the  contad  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 
Committee  Name:  Substance  Abuse 

Provnntion  Conference  Review  Conimiftoe 
Meeting  Dale(s):  April  10-1.1.  1995 
Place:  Kcsidence  Inn — Belhesda.  7335 

Wisconsin  Avenue,  Bethesda.  Marvland 

20814 
Open:  April  10.  1995.  8:.30  a.m. -9:30  a.m. 
Closed:  April  10.  1995.  9:30  a.m.  to  April  13, 

1995.  at  adjournment 
Contact:  Ferdinand  W.  Hui,  Ph.D.:  Rockwall 

II  Building.  Suite  630.  Telephone:  (301) 

443-9912 

Dated:  March  22.  1995. 
)eri  Lipov, 

Committee  Management  Officer.  Substance 

Alnise  ami  Mt-ntal  Health  Services 

Administnilion. 

jFR  Dor.  95-7573  Filed  3-27-95;  8:45  ami 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-95~3908] 

Notices  of  Submission  of  Proposed 
Information  Collections  to  0MB 

AGENCY:  Office  of  Administration,  fILTD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  dest:ribed  below 


have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
the.se  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
shtJuld  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 


proposal:  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  IJrIwn 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  17.  1995. 
David  S.  Cristy. 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notices  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Schedule  of  Pooled  Project 
Mortgage. 

O/jT/ce.  Government  National 
Mortgage  As.sociation. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  Form 
HUD-11721  provides  a  means  of 
identifying  specific  project  mortgages  in 
the  pool  and  assures  that  all  required 
mortgage  documents  have  been 
delivered  to  a  document  custodian.  This 
information  is  necessary  to  assure 
GNNA's  interest  in  the  pooled  mortgage 
in  event  of  a  default. 

Form  Number:  HUD-11721. 

Respondents:  Businesses  or  Other 
For-Profit  and  the  Federal  Government. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-11721 


80 


40 


Total  Estimnted  Burden  Hours:  40. 

Status:  Extension  with  changes. 

Contact:  Brenda  Countee.  HUD.  (202) 
708-2234;  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

Dated:  March  17.  1995. 

Proposal:  Schedule  of  Pooled  Loan.s — 
Manufactured  Home  Loans;  Issuer 
Certification  of  Pool  Composition- 
Manufactured  Home  Loans. 


O^A're:  Government  National 
Mortgage  Association. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  provides  a  means 
of  identifying  specific  manufactured 
home  loans  in  the  pool  and  assure  that 
all  the  required  loans  and  related 
documents  have  been  delivered  to  a 
document  custodian.  In  addition  this 


information  is  necessary  to  assure 
GNNA's  interest  in  the  pooled  loans  in 
the  event  of  a  default  and  to  provide 
information  on  interest  rates,  terms,  and 
constraints  for  manufactured  home  loan 
pools. 

Form  Number:  HUD-11725  and 
HUD-11739. 

Respondents:  Businesses  or  Other 
For-Profit  and  the  Federal  Government. 

Reporting  Burden: 


- 

Number  of 
respondents 

Frequency  of 
response 

Hours  per 
response 

Burden 
hours 

HUD-1 1725  

HUD-1 1739  

12 

.". 12 

20 
20 

.25 
.25 

60 
60 

Total  Estimated  Burden  Hours:  120. 

Status:  Extension  with  changes. 

Contact:  Brenda  Countee,  HUD,  (202) 
708-2234:  Joseph  F.  Lackey.  Jr.,  OMB. 
(202) 395-7316. 

Dated:  March  17, 1995. 

Proposa/:  Lead-Based  Paint  Hazard 
Control  Grant  Program  Data  Collection 
for  Rounds  Two  and  Three  Granntees. 


Office:  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
data  collection  is  designed  to  provide 
timely  information  to  HUD  regarding 
the  implementation  progress  of  the 
grantees  on  carrying  out  the  Lead-Based 
Paint  Hazard  Control  Grant  Program. 


The  information  collection  will  also  be 
used  to  provide  Congress  with  status 
reports  as  required  by  Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992. 

Form  Number:  None. 

Respondents:  State.  Local,  or  Tribal 
Governments 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Data  Collection 


51 


45 


9.075 


7"ofa/  Estimated  Burden  Hours:  9.07.5. 

Status:  New. 

Contact:  Susan  C.  Judd,  HUD.  (202) 
755-1822:  Joseph  F.  Lackey,  Jr..  OMB. 
(202)  395-7316. 

Dated:  March  17. 1995. 


Proposal:  1995  Property  Owners  and 
Managers  Suney — Computer  Assisted 
Telephone  Interview  (CATI). 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
purpose  of  this  pre-call  survey  is  to 
verify  and  update  the  names  and 


addre.sses  of  owners/managers  of  rental 
properties.  These  owners/managers  will 
\m  interviewed  in  the  1995  Property 
Owners  and  Managers  Survey. 

Form  Number:  None. 

Respondents:  Businesses  or  Ottu-r 
For-Profit. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
t>ours 


Survey 


17.500 


.08 


1.458 


Total  Estimated  Burden  Hours:  1 ,458. 

Status:  New. 

Contact:  Duane  McGough.  HUD.  (202) 
708-1060:  Joseph  F.  Lackey.  |r..  OMB. 
(202) 395-7316. 

Dated:  March  17.  1995. 
|FR  Doc.  95-7550  Filed  3-27-9.S;  8:45  anil 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Seivice 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.): 
PRT-800265 

Applicant:  Patrick  Stanosheck,  Chevcnne. 
WY 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  F.W.M.  Bowker, 
"Thomkoof,  Grahmstovvn,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  sur\ival  o'the  species. 


I'K  1-8002  28 

Applicant:  Sniithklinc  Bcechani 
Pharmaceuticals.  King  of  Prussia,  PA. 

The  applicant  requests  a  permit  to 
export  and  reimport  nonliving  museum/ 
herbarium  plant  specimens  previously 
accessioned  into  the  applicant's 
collection  for  the  purpose  of  stientific 
research. 
PRT-7721t):i 

Applicant:  Morris  Animal  Foundation, 
Englewood.  CO 

The  applicant  requests  a  permit  to 
import  blood,  serum,  and  tissue  samples 
collecied  from  wild  specimens  of 
Gorilla  gorilla  beringei  in  Rwanda  for 
the  purpose  of  scientific  research  to 
enhance  the  survival  of  the  species  in 
the  wild. 
PRT-800371 

Applicant:  Mark  O'Brien  Productions.  Inc.. 
Orlando,  FL. 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive-bred 
male  leopard  (Panthera  pardus)  to  and 
from  locations  throughout  the  world  for 
the  purpose  of  enhancement  of  the 
species  through  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fi.sh  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  420(c).  Arlington.  Virginia  22203 
and  must  be  re<;eived  by  the  Director 


within  30  days  of  tlie  date  of  this 
publication. 

Dot:uments  and  other  information 
submitted  with  these  applications  an- 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Ser\ice,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington.  - 
Virginia  22203.  Phone:  (703/3ri8-2104): 
FAX:  (703/358-2281). 

Dated:  March  23,  1995 
Caroline  Anderson. 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
jFR  Doc.  95-7597  Filed  3-27-95:  8:45  ami 

BILLING  CODE  4310-6S-P 


National  Park  Service 

Intent  To  Issue  a  Prospectus  for  the 
Operation  of  an  Air  Taxi  Service  Within 
Channel  Islands  National  Park 

Summary:  The  National  Park  Service 
is  seeking  to  award  a  concession  permit 
for  the  operation  of  a  Fixed  Wing  Air 
Taxi  Ser\'ice  from  two  local  airports  to 
Santa  Rosa  Island  in  Channel  Islands 
National  Park. 
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Supplemental  Information:  The 
operation  will  provide  the  public  with 
an  opportunity  to  fly  to  the  second 
largest  island  within  the  park.  Visitors 
arriving  by  the  Air  Taxi  Service  will  be 
picked  up  at  the  airstrip  and  given  a 
guided  tour  of  the  island  by  National 
Park  Service  personnel. 

To  be  placed  on  the  mailing  list  to 
receive  this  prosf)ectus,  send  your  name 
and  address  to:  Superintendent, 
Channel  Islands  National  Park, 
Attention:  Air  Taxi.  1901  Spinnaker 
Drive,  Ventura.  CA  93001.  or  call:  (805) 
658-5717— Jack  Fitzgerald. 

Applicants  will  be  accepted  for  Sixty 
(60)  days  under  the  terms  described  in 
the  Prospectus.  The  Sixty  (60)  day 
application  period  will  begin  with  the 
release  of  the  Prospectus  which  is 
expected  to  occur  shortly  after  the 
publication  of  this  notice. 

Dated:  February  27, 1995. 
Stanley  T.  Albright. 
Regional  Director.  Western  Region. 
|FR  Doc.  9S-7533  Filed  3-27-95;  8:45  ami 

BILUNQ  CODE  4j1»-70-M 


DEPARMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Placed 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  18.  1995.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by  April 
12,  1995. 
Carol  D.  ShuU. 

Chief  of  Registration.  National  Register 
ALABAMA 
Russell  County 

Yuchi  Town,  Address  Restricted,  Fort 
Benning.  95000453 

ALASKA 

Dillingham  Borough — Census  Area 

Fisliermen's  Co-op,  247  Main  St.,  Dillin^am, 
95000400 

Juneau  Borough — Census  Area 

Chicken  Ridge  Historic  District,  Roughly, 
along  Seventh  St.,  Goldbelt  Ave..  Dixon  St. 
and  Basin  Rd..  Juneau,  95000420 

COLORADO 

Douglas  County 


First  National  Bank  of  Douglas  County.  300 
Wilcox  St.,  Castle  Rock,  95000440 

Las  Animas  County 

Camegie  Public  Library,  202  N.  Animas  St., 
Trinidad,  95000438 

Rio  Grande  County 

Carnegie  Library,  120  Jefferson  St..  Monte 
Vista.  95000439 

CONfNECnCUT 

Middlesex  County 

Fenwick  Historic  District,  Roughly,  along 
Agawam,  Neponset  and  Pettipaug  Aves.. 
Town  of  Old  Saybrook,  Fenwick.  95000437 

Tolland  County 

Somersville  Historic  District.  Roughly,  along 
Main,  Maple  and  School  Sts.,  Pinney  and 
Shaker  Rd.  and  Quality  Ave..  Town  of 
Somers,  Somersville,  95000401 

DISTRICT  OF  COLlTMBL\ 

District  of  Columia  State  Equivalent 

Metropolitan  Club.  1700  H  St.,  NW., 


Washington,  95000441 
O  Street  Market.  1400  7th  St., 
Washington.  95000442 

GEORGIA 


NW., 


Chattahoochee  County 

Fort  Benning  Main  Post  Historic  District,  Jet. 
of  1-85  and  US  280/27,  Fort  Benning, 
95000454 

INDLVNA 

Marion  County 

Christian  Park  School  No.  82  (Public  School 
Building  in  Indianapolis  Built  Before  1940 
MPS),  4700  English  Ave.,  Indianapolis, 
95000421 

KANSAS 

Dickinson  County 

Coulson,  Emerson  House,  813  N.  Olive  St., 
Abilene,  95000444 

Saline  County 

Mount  Barbara,  100  Mt.  Barbara.  Salina. 
95000445 

MICHIGAN 

Benzie  County 

Frankfort  Land  Company  House,  428 
Leelanau  St.,  Frankfort,  95000452 

Kalamazoo  County 

South  Street  Historic  District  (Boundary 
Increase),  Roughly,  W.  Lovell  St.  from 
Oakland  Dr.  to  Pearl  St.  and  Academy  St. 
E  of  Oakland,  Kalamazoo.  95000447 

Stuart  Area  Historic  District  (Boundary 
Increase),  Roughly  along  Ransom  and 
Willard  Sts.,  Allen  Blvd.  and  Eleanor  St.. 
and  425 — 433  Douglas  St.  and  818  North 
St..  Kalamazoo,  95000448 

Ottawa  County 

Ottawa  Beach  Historic  District.  Ottawa  Beach 
Rd..  Park  Township,  Ottawa  Beach, 
95000451 

NEW  JERSEY 

Camden  County 


BeWin  Historic  District,  Roughly,  along 
Washington.  E.  Taunton  and  Haines  Aves 
and  parts  of  S.  White  Horse  Pike,  Jackson 
Rd.  and  Jefferson  Ave.,  Berlin,  95000408 

Mercer  County 

Brearley.  Charles.  House.  73  N.  Clinton  Ave., 

Trenton,  95000407 
Higbee  Street  School.  20  Bellevue  Ave., 

Trenton,  95000409 


Monmouth  County 

River  Street  School.  60  River  St.,  Red  Bank. 
95000410 

NEW  YORK 

Orleans  County 

.Medina  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS].  302 
Pearl  St..  Medina,  95000399 

PUERTO  RICO 

Humacao  Municipality 

Guzman  Family  Pantheon,  Jet.  of  PSdre 

Rivera  and  Miguel  Casillas  Sts.,  Humacao, 

95000436 
Lopez  de  Pereyo.  Palmira.  House,  Jet.  of  Font 

Martelo  and  Minerva  Sts.,  Humacao, 

95000435 

TENNESSEE 
Robertson  County 

Woodard  Hall  Farm  (Boundary  Increase) 
(Historic  Family  Farms  in  Middle 
Tennessee  MPS),  5876  Owens  Chapel  Rd., 
Springfield  vicinity,  95000450 

Rutherford  County 

Caff-E-Hill  Farm,  3783  Cripple  Creek  Rd., 
Readyville  vicinity,  95000412 

TEXAS 

Potter  County 

Ranchotel,  2501  W.  Sixth  Ave.,  Amarillo, 
95000411 

UTAH 

Davis  County 

Knowlton.  George  Quincy  House,  93  E.  400 
North,  Farmington,  95000416 

Garfield  County 

Administration  Building,  Old  (Bryce  Canyon 
National  Park  MPS).  Bryce  Canyon 
National  Park,  Brvce  Canyon  vicinity, 
95000430 

Bryce  Canyon  Historic  District  (Boundary 
Increase)  (Bryce  Canyon  National  Park 
MPS),  Bryce  Canyon  National  Park,  Bryce 
Canyon  vicinity,  95000434 

Bryce  Canyon  National  Park  Scenic  Trails 
Historic  District  (Bryce  Canyon  National 
Park  MPS),  Bryce  Canyon  National  Park, 
Bryce  Canyon  vicinity,  95000422 

Bryce  Inn  (Bryce  Canyon  National  Park 
MPS),  Bryce  Canyon  National  Park,  Bryce 
Canyon  vicinity.  95000425 

Horse  Barn  (Bryce  Canyon  National  Park 
MPS),  Bryce  Canyon  National  Park,  Bryce 
Canyon  vicinity,  95000433 

Loop  C  Comfort  Station  (Bryce  Canyon 
National  Park  MPS).  S.  Campground, 
Bryce  Canyon  National  Park.  Bryce  Canyon 
vicinity,  95000428 


Loop  D  Comfort  Station  (Bryce  Canyon 

National  Park  MPS),  N.  Campground, 

Brj'ce  Canyon  National  Park,  Brjce  Canyon 

vicinity.  95000429 
National  Park  Service  Housing,  Old,  Historic 

District  (Bryce  Canyon  National  Park  MPS). 

Bryce  Canyon  National  Park,  Bryce  Canyon 

vicinity.  95000424 
Rainbow  Point  Comfort  Station  and  Overlook 

Shelter  (Bryce  Canyon  National  Park  MPS). 

Bryce  Canyon  National  Park,  Bryce  Canyon 

vicinity,  95000427 
Riggs  Spring  Fire  Trail  (Bryce  Canyon 

National  Park  MPS),  Bryce  Canyon 

National  Park,  Bryce  Canyon  vicinity, 

95000431 
Tropic  Ditch  (Bryce  Canyon  National  Park 

MPS),  Bryce  Canyon  National  Park,  Bryce 

Canyon  vicinity.  95000432 
Under-the-Rim-Trail  (Bryce  Canyon  National 

Park  MPS),  Bryce  Canyon  National  Park, 

Brj'ce  Canyon  vicinity,  95000423 
Utah  Parks  Company  Service  Station  (Bryce 

Canyon  National  Park  MPS),  Bryce  Canyon 

National  Park.  Br\xe  Canyon  vicinity. 

95000426 

Salt  Lake  County 

Hest  Jordan  Hard  Meetinghouse.  1 1 40  W. 
7800  South,  West  Jordan.  95000415 

Wasatch  County 

Crook,  Heber  and  Matilda.  House  and  Lake 
Creek  Schoolhouse.  4800  E.  Lake  Creek. 
Rd..  Heber  City.  95000414 

Washington  County 

Hurricane — LaVerkin  Bridge.  E.  o  IJT  9  over 
the  Virgin  R.,  Hurricane,  95000413 

WEST  VIRGINIA 

Barbour  County 

Adaland.  Co.  Rd.  77/5  WV  76  at  Fox  Grape 
Run.  Berr>'berg  vicinity,  95000419 

Berkeley  County 

Opequon  Golf  Club.  Golf  Club  Rd.  Eof 
Opequon  Cr..  Martinsburg.  95000417 

lefiferson  County 

Jefferson  County  Alms  House.  WV  Secondary 
15  SE  of  Lectown,  Leetown  vicinity. 
95000418 

,  WISCONSIN 

Dodge  County 

Main  Street  Historic  District,  Roughly.  103  N. 
Main  St.— 126  S.  Main  St.  and  Bridge  St. 
frt)m  Main  to  School  St..  Mayville. 
95000443 

La  Crosse  County 

Callahan.  John  L.  House.  933  Rose  St..  La 
Crosse,'95000406 

Milwaukee  County 

Brewers  Hill  Historic  District  (Boundary 
increase)  (Brewer's  Hill  MRA),  Roughly, 
Brown  and  Lloyd  Sts.  and  Garfield  and 
North  Aves,  from  2nd  St.  to  Hubbard  St.. 
Milwaukee.  95000449 

Waukesha  County 


Morey— Andrews  House.  704  Westowne 

Ave.,  Waukesha,  95000405 
Morey— Lewis  House.  1312  Pleasant  View 

Ave..  Waukesha.  95000402 
Morey— Markham  House.  1017  Westowne 

Ave..  Waukesha.  95000403 
Morey— Seidens  House,  2020  Easy  St., 

Waukesha,  95000404 

IFR  Doc.  95-7566  Filed  3-27-95;  8:45  ami 
BILLING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-711  (Final)] 

Oil  Country  Tubular  Goods  (OCTG) 
From  Argentina 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Rescission  of  institution  of  final 

investigation. 

SUMMARY:  On  March  8. 1995,  the 
Commission  received  a  letter  from  the 
U.S.  Department  of  Commerce 
(Commerce)  stating  that  it  had  amended 
its  preliminary  determination  on  OCTG 
from  Argentina  to  correct  for  a 
ministerial  error.  Pursuant  to  this 
correction.  Commerce  has  made  a 
preliminary  determination  that  OCTG 
from  Argentina  are  not  being  sold  at  less 
than  fair  value  within  the  meaning  of 
the  Tariff  Act  of  1930.  Accordingly,  the 
Commission  rescinds  its  institution  of  a 
final  investigation  of  OCTG  from 
Argentina.  However,  because  of  the 
Commission's  ongoing  investigations  on 
OCTG  from  Austria,  Italy,  Japan,  and 
Korea,  and  because  imports  of  OCTG 
from  Argentina  remain  subject  to 
investigation  at  Commerce,  the 
Commission  will  continue  its 
investigative  activities,  pending  a  final 
determination  by  Commerce. 
EFFECTIVE  DATE:  March  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 


Authority:  The  instituUon  of  this 
investigation  is  being  rescinded  under 
authority  of  the  Tariff  Act  of  1930,  title  VII. 

Issued;  March  22. 1995. 

By  order  of  the  Commission 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  95-7569  Filed  3-27-95;  8:45  ami 

BILLING  CODE  7020-02-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Reference 
Sen/ice  on  Certain  Textual  Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  certain  textual 
records  holdings  in  the  National 
Archives  related  to  the  move  to  the 
National  Archives  at  College  Park 
(Archives  II)  and  the  relocation  of  some 
records  to  the  National  Archives 
Building. 

SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain  textual 
records  holdings  of  the  National 
Archives  will  be  unavailable  due  to  the 
move  of  those  holdings  from  their 
current  locations  in  the  National 
Archives  Building  in  Washington,  DC, 
and  the  Washington  National  Records 
Center  in  Suitland,  Mar\'land,  to  new 
locations  in  either  the  new  Archives  II 
facility  in  College  Park,  Marjland,  or  the 
National  Archives  Building  in 
Washington,  DC.  Additional  notices  will 
be  published  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  II. 

During  the  periods  showTi  for  the 
record  groups  listed  on  the  schedule  at 
the  end  of  this  notice,  the  National 
Archives  will  be  unable  to  provide 
records  for  research,  or  process  requests 
for  reproductions  (fee  orders)  or 
requests  for  information  from  these 
records.  Requests  received  during  the 
periods  of  suspended  service  will  be 
returned  for  resubmission  after  the  date 
indicated  for  reopening  the  records  for 
reference  service.  Changes  in  the  overall 
move  schedule  may  require  changes  in 
these  dates. 

For  schedule  updates  and  information 
on  the  new  location  of  the  records,  call 
the  User  Services  Division  at  (202)  501- 
5400. 

Dated:  March  20. 1995. 
Trudy  Huskamp  Peterson. 

Acting  Archi\ist  of  the  United  States. 
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Record  Groups  Closing  July-December  1996 


Ouster  title 


Air  Fofce 

American  Indian  Related  Records 

Defense  and  Related  Actrvities  

Defense  and  Related  Actrvites  

Defense  and  Related  Activrties  

Defense  and  Related  Activities  

Defense  and  Related  Activities 

Defense  and  Related  Activities  

Defense  and  Related  Activities  

Defense  and  Related  Activities  

Defense  arxJ  Related  Activities  

Donated  Materials  

Donated  Materials  


Donated  Materials 


Donated  Materials  

Genealogkal  Related  Records 
Genealogical  Related  Records 
Genealogical  Related  Records 

Judicial  Branch  

Judicial  Branch  . . 

Maritime „.....«....« 

Modern  Army ~.^... 

Modern  Army 

Modern  Army „ 

Modern  Army 


Modem  Army 

Modern  Army „ . 

Modern  Arory 

Modern  Army 

Modern  Army »^. 

Modern  Navy  

Modern  Navy  

Modern  Navy  

Modern  Navy  

Old  Army  

Old  Army  

Old  Army  

Old  Army  

Old  Army  

Old  Army  

Old  Army  

State/Foreign  Relations 
State/Foreign  Relators 
State/Foreign  Relations 
State/Foreign  Relatior^s 


State/Foreign 
State/Foreign 
State/Foreign 
State/Foreign 
State/Foreign 
State/Foreign 
Statey  Foreign 
State/Foreign 


Relations 
Relations 
Relations 
Relations 
Relations 
Relations 
Relations 
Relations 


State/Foreign  Relations 

State/Foreign  Relations 

State/Foreign  Relations 

State/Foreign  Relations 

Treasury/Revenue/Finance 
Treasury/Revenue/Finance 
Treasury/Revenue/Finance 
Treasury/Revenue/FinarKe 
Treasury/Revenue/Finance 
Treasury /Revenue/Finance 
Treasury/Revenue/Finance 
Treasury/Revenue/Finance 


RGNo. 


342 
217 
333 
334 
349 
361 
373 
371 
374 
457 
518 
200 
274 

401 

421 
015 
029 
049 
276 
482 
026 
247 
260 
319 
331 

332 
335 
336 
337 
338 
019 
024 
037 
038 
018 
077 
092 
111 
112 
153 
156 
084 
208 
229 
239 

256 
261 
268 
278 
286 
306 
316 
353 

383 
466 
469 
490 
101 
104 
180 
195 
265 
266 
275 
318 


Record  group  Short  title 


U.S.  Air  Force  Commands.  Activities,  and  Organizations  .. 

Accounting  Officers  of  the  Departoient  of  the  Treasury 

International  Military  Agerx;ies 

Interservice  Agencies — ». ^.. 

Joint  Commands  _ _..»„....^ 

Defense  Logistics  Agerx;y  

Defense  Intelligence  Agency  _ 

Defense  Information  Systems  Agency  .». ^ 

Defense  Nuclear  AgerKy 

National  Security  Agency/Central  Security  Service 

U.S.  Central  Command ^« 

National  Archives  Gift  Collection  

National  Archives  Collection  of  Records  of  Inaiigural  Conv 

nnfttees. 
National  Archives  Collection  of  Materials  Relating  to  Polar 

RegKKis. 

National  Trust  for  Historic  Preservation 

Veterans  Administration „ 

Bureau  of  ttie  Census _ 

Bureau  of  Land  Management 

US.  Courts  of  Appeals  

JudK^tal  Panel  on  Muttidistnct  Litigation 

U.S.  Coast  Guard  

Office  of  the  Chief  of  Chaplains  

U.S.  Occupation  Headquarters.  World  War  II  

Army  Staff  

Allied  Operational  and  Occupation  Headquarters,  World 

War  II. 

U.S.  Theaters  of  War,  World  War  II  

Office  of  the  Secretary  of  ttie  Army 

Office  of  tfie  Chief  of  Transportation  

Headquarters  Army  Ground  Forces  

U.S.  Army  CommarxJs  ~ 

Bureau  of  Ships  „ 

Bureau  of  Naval  Persorviel 

Hydrographic  Office  „ 

Office  of  the  Chief  of  Naval  Operations  

Army  Air  Forces  „ 

Office  of  tfie  Chief  of  Engineers  „ 

Office  of  the  Quartermaster  General 

Office  of  the  Chief  Signal  Officer 

Office  of  the  Surgeon  General  (Army) 

Office  of  the  Judge  Advocate  General  (Army)  

Office  of  the  Chief  of  Ordnance ^ 

Foreign  Service  Posts _ 

Office  of  War  Information _ 

Office  of  Inter-Amencan  Affairs  

American  Commission  for  the  Protection  and  Salvage  of 

Artistic  and  Historic  Monuments  in  War  Areas. 

American  Commission  to  Negotiate  Peace 

Former  Russian  Agencies  

Philippine  War  Damage  Commission 

Displaced  Persons  Commission  •. „ 

Agency  for  International  Development  

US.  Information  AgerKy 

Japan-United  States  Friendship  Commission  

Interdepartmental  .  and     Intradepartmental     Committees 

(State  Department). 

Arms  Corrtrol  and  Disarniament  Agency 

U.S.  High  Commissioner  for  Germany  

U.S.  Foreign  Assistance  Agencies,  1948-61  

Peace  Corps  _ 

Offce  of  the  Comptroller  of  the  CurrerKy  

U.S.  Mint  

Commodity  Futures  Trading  Corporation _ 

Federal  Home  Loan  Bank  Board 

Office  of  Foreign  Assets  Control  

Secunties  arxl  Exchange  Commission 

Export-Import  Bank  of  the  United  States 

Bureau  of  Engraving  and  Printing  _ „ ^... 


Ck>sedate 


05/16/95 
06/26/95 
05«)8/95 
05/15/95 
06/12/95 
06/19/96 
06/30^ 
07/03/95 
07/03/95 
07/31/95 
08/15/95 
10/06/95 
10/18/95 

10/23/95 

10/27/95 
10/16/96 
10/24/96 
11/07/95 
05/19/95 
06/05/95 
12/04/95 
05/01/95 
05/08/95 
06/12/95 
09/18/95 

10/31/95 
1 1/09/95 
11/29/95 
12/11/95 
12/18/95 
07/31/95 
10/20/95 
11/20/95 
11/17/95 
10/12/95 
09/29/95 
10/26/95 
11/17/95 
11/22/95 
11/27/95 
12/11/95 
04/04/95 
08/25/95 
09/01/95 
09/06/95 

09/06/95 
09/06/95 
09/12/95 
09/12/95 
09/15/95 
09/18/95 
09/25/95 
09/26/95 

10/03/95 
10/16/95 
10/24/95 
12/04/95 
05/01/96 
06/20/95 
06/30/95 
06/30/95 
07/03/95 
07/10/95 
07/17/95 
07/19/95 


Reopen 
date 


07/1 8«5 
08/30/96 
07/06/96 
08/01/95 
08/11/95 
08/15«5 
08/29/95 
08/23«5 
08/21/95 
09/27/95 
10A)3/95 
11/09/95 
11/22/95 

11/29/95 

12A34/95 
01/12/96 
02/02/96 
06/19/96 
07/03/95 
07/12/95 
01/31/96 
06/09/95 
07/10/95 
10/05/95 
12/01/95 

12/13/95 
01/02/96 
01/12/96 
01/25/96 
04/11/96 
12/21/95 
01/25/96 
02/02/96 
02/27/96 
11/13/95 
11/24/95 
12/20/95 
12/22/95 
01/03/96 
01/18/96 
02/09/96 
09/22/95 
10/02/95 
10/04/95 
10/06/95 

10/11/95 
10/11/95 
10/13/95 
10/1 3«5 
10/17/95 
10/19/95 
10/03/95 
10/03/95 

11/02/95 
11/21/95 
Ol/Oa'96 
01/10/96 
07/28/95 
08A)3/95 
08A)9/95 
08/11/95 
08/15/95 
08/23/95 
08/25/95 
08/29/95 


RECORD  Groups  Closing  July-December  1995— Continued 


Cluster  title 


Treasury/Revenue/Finance 
Treasury/Revenue/Finance 


RGNo. 


365 
366 


Record  group  short  title 


Treasury  Department  Collection  of  Confederate  Records 
Civil  War  Spiscial  Agencies  of  the  Treasury  Department  .. 


Ctose  date 


07/24/95 
07/24/95 


Reopen 
date 


08/31/95 
08/31/95 


|FR  D<x;.  95-7514  Filed  3-27-95;  8:45  am) 
BILUNG  COOE  7$1S-01-P 


nuclear  regulatory 
commission 

Atomic  Safety  and  Licertsing  Board; 
Notice 

Before  Administrative  Judges:  Peter  B. 
Bloch.  Chair.  Dr.  James  H.  Carpenter,  Thomas 
D.  Murphy 

[Docket  Nos.  50-424-OLA-3  50-42&-OLA- 
3;  Re:  License  Amendment  (Tretnsfer  to 
Southern  Nuclear)  ASLBP  No.  96-671-01- 
OLA-3] 

March  22.  1995. 

In  the  matter  of  Georgia  Power  Company. 
et  al.  (Vogtle  Electric  Generating  Plant,  Units 
I  and  2) 

Pursuant  to  10  CFR  §  2.752,  we  will 
hold  a  public  evidentiary  hearing 
beginning  at  9  am  on  April  17.  1995,  at 
the  Hearing  Room  (T  3  B45),  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  purpose  of  the  hearing  is  to 
receive  evidence  concerning  alleged 
misrepresentations  about  diesel 
generators  at  the  Vogtle  Nuclear  Power 
Plant.  The  first  week  of  hearing  may 
include  Saturday  April  22.  Thereafter, 
the  hearing  will  recess  until  May  17.  It 
will  reconvene  on  that  date  at  a  place 
that  is  to  be  determined  in  light  of  the 
needs  of  the  parties. 

For  thn  Atomic  Safety  and  Licensing 
Bfiard. 

Peter  B.  Bloch, 
Chair. 

|FR  Doc.  95-7562  Filed  3-27-95;  8:45  am) 
BILUNG  COOe  79MMII-M 


[Docket  No.  50-312] 

Sacramento  Municipal  Utility  District, 
(Rancho  Seco  Nuclear  Ger>erating 
Station);  Order  Approving  the 
Decommissioning  Plan  and 
Authorizing  Decommissioning  of 
Facility 

I 

Sacramento  Municipal  Utility  District 
(SMUD,  the  licensee)  is  the  holder  of 
Facility  0}>erating  License  No.  DPR-54 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRG,  the  Commission) 


pursuant  to  10  CFR  part  50  on  August 
16. 1974.  The  license  was  amended  on 
March  17. 1992,  to  remove  the  authority 
of  the  licensee  to  operate  the  Rancho 
Seco  Nuclear  Generating  Station 
(Rancho  Seco).  The  facility  is  located  on 
the  licensee  site  in  Sacramento  County, 
California. 

II 

On  June  6, 1989,  the  voters  of 
Sacramento  approved  a  referendum 
indicating  their  desire  that  the  licensee 
not  operate  Rancho  Seco.  On  June  7, 
1989,  the  licensee  shut  down  Rancho 
Seco  after  approximately  15  years  of 
operation.  The  licensee  defueled  the 
reactor  and  reduced  its  staff.  In  a  letter 
of  May  20, 1991.  the  licensee  requested 
approval  of  the  proposed 
decommissioning  plan  for  Rancho  Seco. 
The  Decommissioning  Plan  was 
supplemented  on  April  15,  August  6, 
and  August  31.  1992;  January  7,  April  7. 
and  April  19. 1993;  and  March  23,  April 
28,  July  26.  and  October  26. 1994. 

A  Notice  of  Consideration  of  Issuance 
of  an  Order  Authorizing 
Decommissioning  a  Facility  and 
Opportunity  for  Hearing  related  to  the 
requested  action  was  published  in  the 
Federal  Register  on  March  19. 1992  (57 
FR  9577).  The  Environmental  and 
Resources  Conservation  Organization 
(ECO),  in  its  letter  of  April  20. 1992, 
provided  comments  on  the  proposed 
action  emd  requested  a  hearing.  On  May 
8, 1992.  the  Secretarj-  of  the 
Commission  forwarded  the  request  for 
hearing  to  the  Atomic  Safety  and 
Licensing  Board  (ASLB)  for  further 
action.  The  ASLB  issued  an  order  which 
terminated  the  proceeding  by  denving 
standing  to  ECO  (LBP-92-23,  dated 
August  20. 1992).  On  Septembers, 

1992,  ECO  appealed  this  ruUng  to  the 
Commission  pursuant  to  10  CFR 
2.714(a).  In  CLl-93-03,  dated  March  3, 

1993,  the  Commission  remanded  certain 
issues  raised  by  ECO  to  the  ASLB  for 
further  consideration.  On  June  16. 1993, 
the  staff  issued  its  decommissioning 
safety  evaluation  and  associated 
environmental  assessment.  As  allowed 
by  CLI-93-03.  on  July  12. 1993,  ECO 
submitted  contentions  to  the  ASLB  on 
(1)  adequacy  of  the  NRC  environmental 
assessment,  (2)  adequacy  of  the  SMUD 
analysis  of  a  postulated  loss  of  offsite 
power,  (3)  adequacy  of  the  funding  plan 


proposed  by  SMUD,  and  (4)  adequacy  of 
the  staff  safety  evaluation.  On  November 
30,  1993,  the  ASLB  admitted  only  the 
decommissioning  funding  issue  for 
litigation.  On  December  15, 1993,  the 
licensee  petitioned  the  Commission  for 
directed  certification  of  the  funding 
issue.  On  March  1, 1994.  (in  CLI-94- 
02),  the  Commission  declined  to  review 
the  ASLB  determinations  on  the 
particular  issues.  On  August  1,  1994. 
ECO  reached  a  settlement  with  the 
licensee  and  filed  a  notice  of 
withdrawal  suggesting  that  the  ASLB 
terminate  the  proceeding.  A  termination 
order  was  issued  by  the  ASLB  on 
August  11, 1994.  On  September  2.  1994, 
(in  CLI-94-14),  the  Commission 
concluded  that  sua  sponte  review  of  the 
matter  was  unwarranted  and  authorized 
the  staff  to  issue  a  decommissioning 
order. 

Ill 

The  NRC  has  reviewed  the  licensee 
application  with  resj>ect  to  the 
provisions  of  the  Commission  rules  and 
regulations  and  has  found  that 
decommissioning  as  stated  in  the 
Rancho  Seco  Decommissioning  Plan 
will  be  consistent  with  the  regulations 
in  10  CFR  Ch.  I.  and  will  not  be  inimical 
to  the  common  defense  and  security  or 
to  the  health  and  safety  of  the  public. 
The  bases  for  these  findings  are  given  in 
the  staff  safety  evaluation  previously 
issued  on  June  16, 1993,  and  updated  by 
the  supplemental  safety  evaluation 
issued  concurrently  with  this  Order. 

The  staff  concluded  that  this  Order 
should  contain  provisions  which:  (1) 
Specif>-  the  method  by  which  changes 
may  be  made  to  the  FSAR  (now  referred 
to  as  the  Defueled  Safety  Analysis 
Report  or  DSAR)  and  to  the 
decommissioning  plan;  (2)  require 
periodic  updating  of  the  FSAR/DSAR 
and  decommissioning  plan;  and  (3) 
require  the  licensee  to  maintain  its  fire 
protection  program  in  accordance  with 
this  Order.  The  staff  has  discussed  these 
additional  proWsions  with  the  Ucensee 
and  they  were  found  to  be  mutually 
acceptable. 

IV 

Accordingly,  pursuant  to  sections 
103, 161b,  161i,and  161o.of  the  Atomic 
Energy  Act  of  1954  (as  amended),  10 
CFR  50.82.  and  the  Commission  Order 
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(CLl-94-14)  of  September  2.  1994.  the 
Rancho  Seco  decommissioning  plan  is 
approved  and  decommissioning  of  the 
Rancho  Seco  Nuclear  Generating  Station 
is  authorized  subject  to  the  following 
conditions: 

(A)  The  licensee  shall  update  both  the 
decommissioning  plan  and  the  final  Safety 
Analysis  Report  (FSAR).  currently  entitled 
"Defueled  Safety  Analysis  Report '  or  DS.AR 
by  the  Rancho  Seco  licensee,  in  accordance 
with  the  methodology  specified  in  10  CFR 
50.71(e).  except  that  the  frequency  of  updates 
shall  be  at  least  every  2  years.  With  respect 
to  changes  to  the  facility  or  procedures 
described  in  the  updated  FSAR/DSAR  or 
changes  to  the  Decommissioning  Plan,  and 
the  conduct  of  tests  and  experiments  not 
described  In  the  FSAR/DSAR,  the  provisions 
of  10  CFR  50.59  shall  apply. 

(B)  The  licensee  shall  maintain  a  fire 
protection  program  to  address  the  potential 
for  fires  which  could  result  in  a  nuclear 
hazard,  i.e..  cause  the  release  or  loss  of 
control  of  radioactive  materials.  The 
objectives  of  the  fire  protection  program  are 
to:  (1)  Reasonably  prevent  such  fires  from 
occurring:  (2)  rapidly  detect,  control,  and 
extinguish  those  fires  which  do  occur;  and 
(3)  ensure  that  the  potential  hazard  due  to 
fire  to  the  public,  environment,  and  plant 
personnel  is  small.  The  fire  protection 
program  shall  be  assessed  by  the  licensee  on 
a  regular  t)asis  and  revised  as  appropriate 
throughout  the  various  stages  of  facility 
decommissioning.  The  licensee  may  make 
changes  to  the  fire  protection  program 
without  NRC  approval  if  the  changes  do  not 
reduce  the  effectiveness  of  fire  protection 
measures  needed  to  prevent  a  nuclear  hazard 
at  the  Rancho  Seco  facility,  taking  into 
account  the  decommissioning  plant 
conditions  and  activities. 

Pursuant  to  10  CFR  51.21.  51.30.  and 
51.35.  the  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  for  the 
proposed  action.  Based  on  that 
assessment,  the  Commission  has 
determined  that  the  proposed  action 
will  not  result  in  any  significant  impact 
on  the  quality  of  the  human 
environment  and  that  an  environmental 
impact  statement  needed  not  be 
prepared.  The  Notice  of  Issuance  of 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  June  23.  1993 
(58  FR  34065).  Comments  were  received 
from  ECO  and  are  addressed  in  the 
supplemental  safety  evaluation  issued 
concurrently  with  this  Order. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
authorization  to  decommission  the 
facility,  of  May  20. 1991.  as 
supplemented  April  15.  August  6. 
August  31.  1992.  January  7.  April  7. 
April  19. 1993.  March  23.  April  28.  July 
26,  and  October  26.  1994;  (2)  the  related 
Commission  safety  evaluations  dated 
June  16. 1993  and  March  20. 1995:  and 


(3)  the  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  of  June 
16,  1993.  These  documents  are  available 
for  public  inspection  at  the  Commission 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NVV, 
Washington.  DC  20555,  and  at  the 
Martin  Luther  King  Regional  Library. 
7340  24th  Street  Bypass,  Sacramento. 
California  95825.  Copies  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Project  Support. 

Dated  at  Rockville,  MD.  this  20th  day  of 
March  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 

Director  Office  of  Nuclear  Reactor  Regiilution. 
IFR  Doc.  95-7572  Filed  3-27-95;  8:45  am] 
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(Docket  No.  50-206] 

Southern  California  Edison  Co.,  et  al.; 
San  Onofre  Nuclear  Generating 
Station.  Unit  No.  1 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  reviewing  the 
proposed  corporate  restructuring  of  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
one  of  the  co-owners  of  San  Onofre 
Nuclear  Generating  Station.  Unit  1.  By 
letter  dated  November  15. 1994.  Richard 
A.  Meser\e  of  Covington  &  Burling. 
Counsel  for  SDG&E.  informed  the 
Commission  that  a  corporate 
restructuring  of  SDG&E  has  been 
proposed  that  will  result  in  the  creation 
of  a  holding  company  under  the 
temporary  name  SDO  Parent  Co..  Inc. 
("Parent  Company")  of  which  SDG&E 
would  become  a  subsidiary.  Under  the 
restructuring,  the  holders  of  SDG&E 
common  stock  will  become  the  holders 
of  common  .stock  of  the  Parent  Company 
on  a  share-by-share  basis.  After  the 
restructuring.  SDG&E  will  continue  to 
be  a  public  utility  providing  the  same 
utility  services  as  it  did  immediately 
prior  to  the  reorganization.  SDG&E  will 
continue  to  be  a  licensee  of  the  San 
Onofre  units,  and  no  transfer  of  the 
operating  licenses  or  interests  in  the 
units  will  result  from  the  restructuring. 
Control  of  the  operating  licenses  for  the 
San  Onofre  units,  now  held  by  SDG&E 
and  its  co-owners,  will  remain  with 
SDG&E  and  the  same  owners  and  will 
not  be  affected  by  the  restructuring. 

Dated  at  Rockville.  MD.  this  20th  day  of 
March  1995. 


For  the  Nuclear  Regulatory  Commission 
Seymour  H.  Weiss. 

Profect  Director.  Non-Po\%-er  Reactors  anr^ 
Decommissioning  Project  Directorate. 
Division  of  Project  Support.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  9S-7571  Filed  3-27-95:  8:45  ami 

BILLINC  CODE  7S9O-01-M 


[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part 
50,  Appendix  R,  "Fire  Protection 
Program  for  Nuclear  Power  Facilities 
Operating  Prior  To  January  1,  1979," 
Section  III. J.  to  the  Power  Authority  of 
the  Stale  of  New  York  (the  licensee)  for 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (IP3).  located  at  the  licensee's 
site  in  Westchester  County.  New  York. 
This  exemption  would  be  a 
modification  of  an  exemption  which  has 
been  previously  issued  on  January  7. 
1987. 

Environmental  Assessment 

Identification  of  Proposed  Action 

Section  III.J  of  10  CFR  Part  50. 
Appendix  R.  requires  that  emergency 
lighting  units  with  at  least  an  8-hour 
battery  power  supply  shall  be  provided 
in  all  areas  needed  for  operation  of  safe 
shutdown  equipment  and  in  access  and 
egress  routes  thereto. 

During  a  programmatic  review  of 
Appendix  R  compliance  strategy  at 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3).  the  licensee  identified  that 
certain  additional  operator  actions. 
which  had  not  been  included  in  the 
previous  Appendix  R  compliance 
strategy,  are  needed.  These  additional 
operator  actions  are  needed  in  the 
outside  yard  area  at  the  condensate 
storage  tank  (RWST).  and  backup 
service  water  pump  platform. 

By  letter  dated  January  7. 1987.  the 
NRC  previously  approved  an  exemption 
from  the  emergency  lighting 
requirements  of  Appendix  R.  Section 
III.J  to  allow  the  use  of  security  lighting 
for  access  and  egress  to  the  Appendix  R 
diesel  generator  which  is  also  located  in 
the  outside  yard.  The  license  has. 
therefore,  requested  a  modification  to 
the  exemption  which  was  previously 
issued  by  the  NRC  on  January  7. 1987. 
to  extend  the  use  of  security  lighting  in 
the  outside  yard  to  include  the  CST. 


RWST,  and  backup  service  water 
platform. 

Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  restart  and 
operate  the  plant  without  being  in 
violation  of  the  Commission's 
regulations  and  to  obviate  the  need  for 
extensive  modifications.  Physical 
modification  of  the  plant  to  achieve 
literal  compliance  with  10  CFR  Part  50, 
Appendix  R,  Section  m.J,  would  require 
installation  of  emergency  lighting  in  an 
exposed  outdoor  enviit>nment  which 
would  require  special  protective 
enclosures  and  extensive  maintenance 
to  maintain  operability.  Since  security 
lighting  which  meets  the  requirements 
of  10  CFR  73.55(c)(5)  is  aheady  installed 
in  these  areas  and  since  this  security 
hghting  has  already  been  acceptable  to 
justify  a  similar  exemption  which  was 
issued  on  January  7,  1987,  application 
of  the  regulation  in  this  particular 
circumstance  would  not  be  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  security  lighting  system 
achieves  the  underlying  purpose  of  the 
rule  in  that  it  provides  adequate 
illumination  to  perform  the  above- 
mentioned  activities  in  the  outside  yard 
for  a  period  of  at  least  8  hours,  has  its 
own  independent  emergency  generator 
power  source,  and  is  not  impacted  by 
fu^es  in  other  areas  of  the  plant  for 
which  Appendix  R  fires  need  to  be 
considered. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  is  to  modify  the 
exemption  which  was  previously  issued 
by  the  NRC  on  January  7, 1987,  to 
extend  the  use  of  security  lighting  in  the 
outside  yard  to  include  the  CST,  RWST, 
and  backup  service  water  platform.  The 
Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  probability  or 
consequences  of  accidents  will  not 
increase,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  ofbite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 


that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  propvosed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Envirorunental 
Statement  for  the  Indian  Point  Nuclear 
Generating  Station  Unit  No.  3,"  dated 
February  1975. 

Agencies  and  Persons  Consulted 

In  accordance  *vith  its  stated  policy, 
the  staff  consulted  with  the  State  of  New 
York  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  resf>ect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  15, 1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street 
NW..  Washington,  DC,  and  at  the  White 
Plains  Public  Library,  100  Martina 
Avenue,  White  Plains,  New  York. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Comminion. 

Daniel  G.  McDonald. 

Acting  Director  Project  Directorate  1-1 
Division  of  Reactor  Projects — ////  Office  of 
Nuclear  Reactor  Regulation. 
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Virginia  Ei«ctric  A  Power  Co.;  North 
Anna  Power  Statton,  Unit  No.  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
NPF-7.  issued  to  Virginia  Electric  and 
Power  Company  (the  licensee),  for 
operation  of  the  North  Anna  Pov»er 
Station,  Unit  No.  2  (NA-2)  located  in 
Louisa  County,  Virginia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  March  2. 1995. 
The  proposed  action  would  exempt  the 
licensee  from  the  requirements  of  10 
CFR  Part  50,  Appendix  J,  Paragraph 
IILD.l.(a),  to  the  extent  that  a  one-time 
interval  extension  for  the  Type  A  test 
(contaiiunent  integrated  leak  rate  test) 
by  approximately  16  months  from  the 
March  1995  refueling  outage  to  the 
October  1996  refueling  outage  would  be 
granted.  In  addition,  the  proposed 
action  would  exempt  the  licensee  from 
a  portion  of  Section  IV.A  that  requires 
a  Type  A  test  to  be  performed  following 
a  major  modification  or  replacement  of 
a  component  which  is  part  of  the 
primary  reactor  containment  boundary. 

Specifically,  the  post-modification 
exemption  is  requested  from  performing 
a  Type  A  test  due  to  the  activities 
associated  with  the  upcoming  NA-2 
steam  generator  replacement. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
tests  from  the  NA-2  March  1995 
refueling  steam  generator  replacement 
outage  to  the  October  1996  refueling 
outage,  thereby  saving  the  cost  of 
performing  the  test  and  eliminating  the 
test  period  from  the  critical  path  ti.Tie  of 
the  outage. 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemptions  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemptions  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  Ucensee  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
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containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  The  planned  replacement 
of  the  NA-2  steam  generators  affects 
only  the  closed  piping  system  inside 
containment  which  includes  the  main 
steam  lines,  the  feedwater  lines,  and  the 
secondary  side  of  the  steam  generators. 
The  affected  area  of  the  primary 
containment  boundary  is  also  part  of  the 
pressure  boundary  of  an  ASME  Class  2 
component/piping  system  and.  as  such, 
the  replacement  of  the  NA-2  steam 
generators  are  subject  to  the  repair  and 
replacement  requirements  of  ASME 
Section  XI.  The  ASME  Section  XI 
surface,  volumetric,  and  system 
pressure  test  requirements  are  more 
stringent  than  the  Type  A  testing 
requirements  of  Appendix  J.  The 
acceptance  criteria  for  ASME  Section  XI 
system  pressure  testing  of  welded  joints 
is  zero  leakage  and  the  test  pressure  for 
the  system  pressure  test  will  be  in 
excess  of  20  times  that  of  a  type  A  test. 
In  addition,  the  steam  generator 
replacement  activities  do  not  affect  the 
containment  structure  or  the 
containment  liner.  The  NRC  staff 
considers  that  these  inspections  provide 
an  important  added  level  of  confidence 
in  the  continued  integrity  of  the 
containment  boundary.  The  NRC  staff 
also  notes  that  the  containment  is 
maintained  at  a  subatmospheric 
pressure  which  provides  a  means  for 
continuously  monitoring  potential 
containment  leakage  paths  during 
power  operation.  The  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 


proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action. 

Denial  of  the  application  would  result 
in  no  change  in  current  environmental 
impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  NA-2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consuhed  with  the 
Virginia  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  2. 1995.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Swem  Library.  College  of  William  and 
Mary.  Williamsburg.  Virginia  23185, 
and  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews. 

Director  Project  Directorate  11-2.  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer 
David  T  Copenhafer.  (202)  272-5407. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  D.C. 
20549. 

Proposed  Revisions 


Regulation  C I  File  No.  270-68. 


Proposed  Revisions— Continued 


Fomi  S-1  

File  No.  270-58. 

Fomi  S-2  

File  No.  270-60. 

Form  S-3  

File  No.  270-61. 

Fomi  S-1 1  

File  No.  270-64. 

Fomi  SB-1  „ 

Fomi  SB-2 

FUe  No.  270-374. 
File  No.  270-366. 

Fomi  F-1   

Form  F-2  

Fomi  F— 3  

File  No.  270-249. 
File  No.  270-250 
File  No.  270-251. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq),  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted 
proposed  rule  revisions  for  0MB 
approval.  Forms  S-1.  S-2.  S-3,  S-11. 
SB-1.  SB-2,  F-1,  F-2,  and  F-3  are  used 
to  register  securities  under  the 
Securities  Act  of  1933  and  Regulation  C 
governs  the  filing  of  such  forms.  The 
staff  estimates  that  if  the  proposed 
amendments  are  adopted, 
approximately  1,249  respondents  would 
file  Form  S-1  annually  at  an  estimated 
1,257  burden  hours  per  response  with  a 
total  annual  burden  of  1,569.993  hours; 
344  respondents  would  file  Form  S-2 
annually  at  an  estimated  487  burden 
hours  [>er  response  with  a  total  annual 
burden  of  167,528  hours;  2,290 
respondents  would  file  Form  S-3 
annually  at  an  estimated  413  burden 
hours  per  response  with  a  total  annual 
burden  of  945,770  hours;  345 
respondents  would  file  Form  S-11 
annually  at  an  estimated  859  burden 
hours  per  response  with  a  total  annual 
burden  of  296,355  hours;  260 
respondents  would  file  Form  SB-1 
annually  at  an  estimated  725  burden 
hours  per  response  with  a  total  annual 
burden  of  188,500  hours;  269 
respondents  would  file  Form  SB-2 
annually  at  an  estimated  893  burden 
hours  per  response  with  a  total  annual 
burden  of  240,217  hours;  15 
respondents  would  file  Form  F-1 
annually  at  an  estimated  1,885  burden 
hours  per  response  with  a  total  annual 
burden  of  28.275  hours;  4  respondents 
would  file  Form  F-2  annually  at  an 
estimated  575  burden  hours  per 
response  with  a  total  annual  burden  of 
2,300  hours;  6  respondents  would  file 
Form  F-3  annually  at  an  estimated  180 
burden  hours  per  response  with  a  total 
annual  burden  of  1,080  hours  and 
Regulation  C  is  assigned  one  burden 
hour  for  administrative  convenience 
because  the  regulation  simply  prescribes 
the  disclosure  that  must  appear  in  the 
above  referenced  forms  and  other  filings 
under  the  federal  securities  laws. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  for  the 


Securities  Exchange  Commission  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  David  T. 
Copehafer.  Acting  Director.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549 
and  Clearance  Officer  for  the  Securities/ 
Exchange  Commission,  Project  Nos. 
3235-0074;  3235-0065;  3235-0072; 
33235-0073;  3235-0067;  3235-0423; 
3235-0418;  3235-0258; 3235-0257;  and 
3235-0256,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 

Dated:  March  21. 1995. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  95-7532  Filed  3-27-95;  8:45  ami 
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[Release  No.  34-35523;  File  Nos.  SR-Amex- 
95-13;  SR-CBOE-95-13.  SR-NYSE-9504. 
SR-PSE-95-0S,  and  SR-PHLX-95-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Changes  by 
the  American  Stock  Exchange,  Inc.,  the 
Chicago  Board  Options  Exchange, 
Inc.,  the  New  York  Stock  Exchange, 
Inc.,  the  Pacific  Stock  Exchange,  Inc., 
and  the  Philadelphia  Stock  Exchange, 
Inc.,  Relating  to  Permanent  Approval 
of  the  Hedge  Exemption  Pilot 
Programs 

.March  22.  1495 

Pursuant  to  Se<;tion  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February'  1,  1995, 
the  Chicago  Board  Options  Exchange. 
Inc  ("CBOE  ");  on  February  3.  19P5,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX");  on  February  21,  1995,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE  ");  on 
February  28, 1995.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE");  and  on  March 
14,  1995,  the  American  Stock  Exchange, 
Inc.  ("Amex  ")  (each  individually 
referred  to  as  an  "Exchange"  and  two  or 
more  collectively  referred  to  as 
"Exchanges")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  prop>osed  rule 
changes  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 


I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  filed  by 
the  Amex  and  PHLX  request  permanent 
approval  of  the  Exchanges'  pilot 
program  for  exemptions  from  equity 
option  position  limits  for  certain  hedged 
positions.' 

The  proposals  filed  by  the  CBOE, 
NYSE,  and  the  PSE  request  permanent 
approval  of  the  Exchanges'  pilot 
programs  for  position  limit  exemptions 
for  certain  hedged  equity  option 
positions  and  certain  stock  index  option 
positions. 

The  text  of  the  proposals  are  available 
at  the  Office  of  the  Secretary  of  the 
respective  Exchanges  and  at  the 
Commi.ssion. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments'it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator>'  organizations  have 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Fegulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  Commission  has  previously 
approved  pilot  programs  proposed  by 
the  Amex  and  the  PHLX  providing 
exemptions  from  positions  limits  for 
certain  fully  hedged  equity  option 
positions.^  In  addition,  the  Commission 
has  previously  approved  pilot  programs 
proposed  by  the  CBOE,  the  NYSE  and 
the  PSE  providing  exemptions  from 
position  limits  for  certain  fully  hedged 
equity  option  positions  and/or  stock 
index  option  positions.^  The  Exchanges" 


'  Position  limits  impose  a  ceiling  on  the  aggregate 
number  of  options  contracts  on  the  same  side  of  the 
market  that  can  be  held  or  written  by  an  investor 
or  group  of  investors  acting  in  concert. 

•■  See  Securities  Exchange  .^ct  Release  No.  25738 
(May  24.  1986).  S3  KR  20201  l|Line2.  1988i 

^  See  Securities  lixchange  .^ct  Release  Nos.  25738 
(May  24.  1988).  53  KR  20201  llune  2.  1988)  (order 
approving  CBOE's  equity  option  hedge  exemption 
pilot  programs):  25739  (May  24.  1988).  53  FR  20204 
(June  2.  1988)  (approving  C30E°s  stock  index 
option  hedge  exemplion  pilot  program):  27786 
(March  8.  1990).  55  FR  9523  (March  14.  1990) 
(order  approving  NYSE's  e<)uity  option  and  stock 
index  option  hedge  exemption  pilot  programs): 


pilot  programs  were  most  recently 
extended  through  May  17,  1995.* 

Each  of  the  pilot  programs  allow  the 
underlying  hedged  positions  to  include 
securities  that  are  readily  convertible 
into  common  stock.*  Under  all  of  the 
pilot  programs,  exercise  limits  continue 
to  correspond  to  position  limits,  so  that 
investors  are  allowed  to  exercise,  during 
five  consecutive  business  days,  the 
number  of  option  contracts  set  forth  as 
the  position  limit,  as  well  as  those 
contracts  purchased  pursuant  to  the 
pilot  program.^ 

The  Exchanges  believe  that  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)  of  the  Act,  in  general, 
and  further  the  objectives  of  Section 
6(b)(5),  in  particular,  in  that  they  are 
designed  to  protect  investors  and  the 
public  interest  and  to  remove 
impediments  and  perfect  the 
mechanism  of  a  free  and  open  market. 

(Bl  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

IC)  Self-Regulatory  Organizations ' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  changes  were  neither  solicited  nor 
received. 


25811  dune  20.  1988).  53  FR  23821  dune  24.  I'irtS) 
(order  approving  PSE's  equity  option  hedge 
exemplion  pilot  program):  and  3290P  (September 
14.  1993).  58  FR  49077  (September  21.  1993)  (order 
approving  PSfs  siock  index  option  hedge 
exemption  pilot  program). 

■*  See  Securilie.'.  Exchange  Act  Release  No*.  i.;9S6 
(November  18.  1994).  59  FR  60856  (November  28. 
1994)  (order  approving  File  -No'i.  SR-Amex -94-49. 
SR-CBOE-94-41   SR-PSE-94-33.  and  SR-PJil.X- 
94-53):  and  35194  (January  5.  1995).  60  FR  2800 
()H.nuarv  11.  1995)  (order  approving  File  Nos.  SR- 
\V.SE-94-47). 

*■  Under  the  pilot,  the  Excijaiii;i's  must  determine 
on  a  case-by<ase  basis  whether  an  instrument  that 
is  being  used  as  the  basis  for  an  underlying  hedged 
position  is  readiU  and  immediately  convertible  into 
a  security  that  is  convertible  at  a  future  date,  but 
which  is  not  presently  convertible,  is  not  a 
"convertible"  security  for  purposes  of  the  eq.iitv 
option  position  limit  hedge  exemplion  until  the 
dritr  it  becomes  convertible.  In  addition,  if  the 
convertible  security  used  to  hedge  an  options 
position  is  called  for  redemption  by  the  issuer,  the 
security  would  have  to  be  convened  into  the 
underlying  security  immediately  or  the 
corresponding  options  position  reduced 
arcordinglv.  See.  eg  .  Securities  Excliangr  Art 
Release  No.  32904  (September  14.  1993).  58  FR 
49339  (September  2.  1993)  (order  approving  Ki'e 
No  .SR-CBOE-91-13). 

'■  Exercise  limits  prohibits  the  exercise  by  ar. 
investor  or  group  of  investors  acting  in  concert  .  • 
more  than  the  numt)er  of  options  contracts  sjw-i  :  f>d 
in  the  position  limit  rule  within  riveconsecuiii 
business  davs. 
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III.  Dale  of  Effcctiveness  of  tlie 
Proposed  Role  Chan^^  and  Tinring  for 
Comintssian  Kction 

Within  35  days  of  the  date  of 
publication  of  this  notica  in  the  Faderal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  de«i|tnata  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  |ii) 
ns  to  vvtiich  the  seif-re^^ulatory 
organizations  consent,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
riilecharrges.  or 

(hltnstitute  proceedings  \o  determine 
vvheUiOT  tl)e  proposed  rule  change5 
should  be  disapproved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Tile  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.VV.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statement.s 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Wa-vliington.  D.C. 

Copies  of  such  filing  will  also  be 
fivaiiable  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organizations. 
.Ml  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  18.  19Q5. 

For  th*"  Commission,  by  the  DtvisM)n  ot 
S1arii>t  Rflgutatjon,  pursuant  tn  df ieg^tfnl 
aiilhorffy.' 
Nt«rg«r«<  R  McFariaad. 

Dcij  1 1  ty  Sflrreto  ry 

IFK  Doc  95-7576  Filed  J-27-95:  8:45  am] 
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[Reiease  No.  M-MStti  Fie  No.  SA-CBOC- 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc..  Relating  to  Solicited  Transactions 

N4arch21.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
February  14. 1995.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
■Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1. 11.  and 
III  below,  which  Items  have  beea 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rnie  Change 

The  CBOE  proposes  to  modify 
paragraph  (e)  of  Rule  6.9  concemmg 
solicited  transactions  so  as  to  eliminate 
the  requirement  that  the  terms  of  the 
matching  order  be  disclosed  to  the 
trading  crowd. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self  regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change,  the  test  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
.Sections  (A).  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  .such 
statements. 

(Al  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Paragraph  (e)  of  Rule  6.9  restricts  the 
ability  of  a  member  to  trade  options, 
securities  underlying  such  options,  and 
related  instruments  while  in  pos.scssion 
of  knowledge  of  all  the  material  terms 
of  an  "original  order"  and  a  solicited 
matching  order  unless  either  of  two 
conditions  is  met.  One  of  the  conditions 
is  that  all  the  terms  of  both  the  original 


onier  and  the  match  frtg  order  be 
disclosed  to  the  trading  crowd.' 

The  Exchange  now  proposes  to  amend 
paragraph  (e)  to  eliminate  the 
requirement  that  the  terms  of  the 
matching  order  be  discloeed  to  the 
trading  crowd.  Thtis,  a  member  will  be 
able  to  trade  opfionst,  the  secunties 
underlying  sxnJy  options,  and  any 
related  instruments  once  the  terms  of 
the  original  order  have  been  disclosed. 
Under  the  Exchange's  propo<a!.  when 
there  has  been  advance  solicitation  of 
the  other  side  of  an  original  order,  a 
member  (or  associated  person)  with 
knowledge  of  the  original  order  and  a 
matching  responsive  order  may  not  buy 
or  sell  the  option  or  the  underlying 
security  until  the  terms  of  the  original 
order  are  disclosed  to  the  trading  crowd; 
once  those  terms  are  disclosed, 
however,  the  member  may  trade  even  if 
the  terms  of  the  matching  order  are  not 
disclosed.  As  explained  below,  this 
modiflcation  would  place  solicited 
parties  on  an  equal  footing  with 
Exchange  members  who  have 
knowledge  of  the  terms  of  the  original 
order  only,  and  would  conform  the 
trading  restriction  in  paragraph  (e)  to 
the  various  priority  provisions  of  Rule 
6.9  and  Interpretation  .02  thereuuder. 
which  generally  require  disclosure  only 
of  the  terms  of  an  original  order,  not  the 
terms  of  a  nuitcbing  solicited  order. 

The  Elxchange  believes  that  this 
amendment  i^  appropriate  to  achieve 
the  primar)'  purpose  of  Rule  6.9.  which 
is  to  facilitate  and  regulate  solicitation 
without  imposing  undue  restrictions  on 
trading,  particularly  anticipaton,"  hedge 
transactions.  As  currently  structured, 
the  trading  restrictions  in  paragraph  (e) 
impose  a  special  and  substantial  burden 
on  any  solicited  party  who  was 
indicated,  in  response  to  a  solicitation, 
an  intention  to  place  a  matching 
responsive  order.  Under  the  present 
nile,  such  a  solicited  party  may  not 
trade  based  on  knowledge  of  the 
impending  solicited  transaction,  even  if 
the  original  order  has  been  fully 
disclosed  to  the  crowd,  until  the 
solicited  order  is  also  disclosed. 

In  contrast  to  this  treatment  of 
solicited  perties,  paragraph  (e)  does  not 
restrict  trading  by  other  CBOE  members 
who  know  the  terms  of  the  disclosed 
order  but  who,  if  solicited,  have  not 
indicated  an  intention  to  trade  at  the 
original  order  s  limit  and  who  are 
otherwise  unaware  of  any  specific 
matching  solicited  order.  Such  parties 
may  trade  under  the  current  rule  even 


'  17  CFR  20O.3O-3(a)(12)  (1994). 


isirs.r.rsifbKiKtssBV 


'  The  01  her  swck  condiiian  is  i  batihe  soliciHd 
iird«r  can  ao  tourer  rcasooAbiy  be  consklafad 
imminoni  in  view  of  the  iwssa^e  of  time  kince  the 
solicltdtion. 


if  they  believe  that  an  execution  of  the 
original  order  is  imminent  based  on 
market  circumstances. 

The  Exchange  has  concluded  that  this 
disparity  in  treatment  places  undue 
restrictions  on  solicited  parties.  Once  an 
original  order  is  fully  disclosed  to  the 
trading  crowd,  those  in  the  crowd  have 
essentially  the  same  market  information 
as  do  solicited  persons.  Moreover,  any 
solicited  person  who  has  privately 
indicated  an  intention  to  place  a 
responsive  order,  and  anyone  aware  of 
that  intention,  necessarily  remains 
subject  to  the  risks  of  the  market  and  the 
auction  process  when  entering  a 
responsive  order  or  affecting 
anticipatory  trades.  In  such 
circumstances,  all  Exchange  members 
should  be  able  to  effect  trades  on  equal 
terms,  and  the  proposal  would  achieve 
that  equality  of  treatment. 

Accordingly,  the  Exchange  has 
concluded  that  paragraph  (e)  should  be 
modified  to  require  disclosure  of  the 
terms  of  the  original  order  only.  The 
Exchange  believes  that  this  narrower 
disclosure  requirement  will  provide  the 
trading  crowd  with  a  fair  and  full 
opportunity  to  make  informed  trading 
decisions  without  subjecting  solicited 
parties  and  the  solicitation  process  to 
overly  burdensome  restrictions. 

The  CBOE  believes  that  its  propo.sal  is 
consistent  with  Section  6(b)  of  the  Act 
in  part.icular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  Specifically,  the  CBOE 
believes  that  its  proposal  will  enhance 
the  CBOE  auction  by  restricting  the 
trading  activities  of  all  CBOE  members 
and  associated  persons  equally. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  Comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-95-07  and 
should  be  submitted  by  April  18,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-7577  Filed  3-27-95:  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  o(  Disaster  Loan  Area  «2766] 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  12,  1995, 
and  amendments  thereto  on  March  16 
and  17, 1  find  that  the  following 
counties  in  the  State  of  California 
constitute  a  disaster  area  due  to 
damages  resulting  from  severe  winter 
storms  causing  flooding,  landslides,  and 
mud  debris  flows  beginning  on  February 
13,  1995  and  continuing:  Amador, 
Butte,  Colusa,  El  Dorado,  Fresno,  Glenn, 
Humboldt,  Imperial,  Inyo,  Kern,  Kings, 
Lake,  Lassen,  Los  Angeles,  Madera, 


Marin,  Mariposa,  Mendocino,  Modoc, 
Mono,  Monterey,  Napa,  Nevada,  Orange, 
Placer,  Plumas,  Riverside,  Sacramento, 
San  Benito,  San  Bernardino,  San  Diego, 
San  Luis  Obispo,  Santa  Barbara,  Santa 
Clara,  Santa  Cruz,  Shasta,  Sierra, 
Siskiyou,  Solano,  Sonoma,  Stanislaus, 
Sutter,  Tehama,  Trinity,  Tulare, 
Tuolumne,  Ventura,  Yola,  and  Yuba. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  May  11, 1995,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  December  12, 1995,  at  the 
address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  4  Office,  P.O.  Box 
13795,  Sacramento,  CA  95853-4795 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  business  located 
in  the  following  contiguous  counties 
may  be  filed  until  the  specified  date  at 
the  above  location:  Alameda,  Alpine. 
Calaveras,  Contra  Costa,  Del  Norte, 
Merced,  San  Francisco,  San  Joaquin, 
and  San  Mateo  Counties  in  California: 
Clark,  Douglas,  Esmeralda,  .Mineral, 
Nye,  and  Washoe  Counties  in  Nevada; 
LaPaz,  Mohave,  and  Yuma  Counties  in 
Arizona;  and  Jackson,  Josephine, 
Klamath,  and  Lake  Counties  in  Oregon. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

8  000 

Homeowners      without      credit 

availat)le  eisewtiere 

4  000 

Businesses  with  credit  available 

elsewhere  

8000 

Businesses  and  rK>n-profit  orga- 

nizations without  credit  avait- 

able  elsewhtere  

4  000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

at>)e  elsewtiere  

7  125 

For  Economic  Injury: 

Businesses  and  small  agncut- 

tural     cooperatives     wittxxjt 

credit  availatjie  elsewhere 

4000 

'  17  CFR  200.30-3(a)(12)  (1994). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  276606.  For 
economic  injury  the  numbers  are 
849100  for  California;  849200  for 
Nevada;  849300  for  Arizona:  and 
849400  for  Oregon. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  17, 1995. 
James  E.  Rivera. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  95-7510  Filed  3-27-95:  8.45  an,| 
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DEPARTMENT  Of  TRANSPOnTATK>N 

Federal  Avtadon  Administralion 

Aviation  Rulamatdng  Advisory 
Committa«,  Air  Carrtar  Operations- 
New  Task 

AGENCY:  Federal  Aviation  » 

Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task,  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee. 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  and  its 
dec:ision  to  Eorm  the  Fatigue 
Count ermeasures  and  Alertness 
Management  Techniques  Working 
Group  to  analyze  and  recommend  to  it 
solutions  to  issues  contained  in  the 
assigned  tasks.  This  notice  informs  the 
public  of  the  activities  of  ARAC. 

FOM  nmrHER  mromMATiON  contact: 

Quentin  Smith,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independem:e 
Ave..  SW.  Washington.  DC  20591. 
Telephone:  (202)  267-8166. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Federal  Aviation  Administration 
(FAA)  has  established  an  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2109.  January  22, 1991: 
and  58  FR  9230,  February  19.  1993). 
ARAC  provides  advice  and 
recommendations  to  the  FAA 
Administrator,  through  the  Associate 
Administrator  for  Regulation  and 
CertiflcatioD.  oo  the  fuU  range  of  the 
FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  One 
area  AIL^C  deals  with  is  Air  Carrier 
Operations  issues.  These  issues  involve 
the  operational  requirements  for  air 
carriers,  to  include  crewmember 
requirements,  airplane  operating 
performance  and  limitations,  and 
eequipment  requirements.  The  new  tnsk 
is  related  to  these  issue5. 

Task 

The  following  new  task  is  being 
assigned  to  ARAC 

To  develop  an  advisory  circular  that 
ourlines  fatigue  countermeasures  and 
alertness  management  techniques  that 
could  improve  safety  in  air 
transportation.  This  advisory  circular 
will  discuss  the  current  state  of  the 
knowledge  associated  with  the 
physiological  mechanisms  underlying 
fatigue:  demonstrate  how  this 
knowledge  can  be  applied  to  improve 
flight  crew  rest,  alertness,  and 
performance;  and  provide  practical 


recommendations  for  use  by- 
( rewmembers. 

A  recommendation  in  the  form  of  an 
advisory  circular,  or  other  advisory 
material,  vriU  be  submitted  in  a  format 
prescribed  by  the  FAA.  The 
recommendation  should  be  fulJy 
justiPied,  aiul  the  justification  should  be 
presented  as  part  of  the 
recommendation. 

ARAC  recommendations  to  the  FAA 
should  be  accompanied  by  appropriate 
documents.  Recommendations  for 
rulemaking  should  be  accompanied  by  a 
complete  draft  of  the  QOtice(s)  of 
proposed  rulemaking,  including  the 
benefit/cost  analysis  and  other  required 
analyses.  Recommendations  for  the 
issue  of  guidance  material  should  be 
accompanied  by  a  complete  advisor}* 
circular. 

ARAC  Activity 

In  order  to  carry  out  the  functions  of 
the  committee  to  develop  advice  and 
recommendations,  ARAC  may  choose  to 
establish  working  groups  to  which 
specific  tasks  are  assigned.  Such 
working  groups  are  comprised  of 
experts  from  those  organizations  having 
an  interest  in  certain  tasks  assigned  to 
ARAC.  This  notice  is  intended  to  notify 
the  puhhc  that  ARAC  is  establishing  the 
Fatigue  Countermeasures  and  Alertness 
MaDagen>ent  Working  Group. 

Working  Group  Fonnatioa 

Any  individual  who  has  expertise  in 
the  subject  matter  and  %vishes  to  become 
a  member  of  the  Fatigue 
Countermeasures  and  Alertness 
Management  Techniques  Working 
Group  should  contact  the  person  listed 
under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire,  describing  his  or  her  interest  in 
the  task,  and  the  expertise  he  or  she 
would  bring  to  tiie  working  group. 

Working  groups^ecommendations 
must  be  reviewed  and  approved  by 
ARAC.  If  ARAC  accepts  the  working 
group's  recommendations,  it  forwards 
them  to  the  FAA  as  an  ARAC 
recommendation. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  ari  ARAC  task|s)  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
v\x»rking  group  is  expected  to: 

A.  Recommend  a  work  plan  for 
completion  of  the  task(s).  iixiluding 
rationale,  for  consideration  at  the 
meeting  of  ARAC  to  consider  Air  Carrier 
Operations  issues  held  following 
publication  of  this  notice. 


B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  ARAC  beibre 

proceeding  with  the  task. 

C  Give  a  status  report  on  the  task  at 
each  meeting  of  AJ^C  held  to  consider 
Air  Carrier  Operations  issues. 

The  Secretary  of  Transportation  h^ 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  ARAC  will  be 
open  to  the  public  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Fatigue 
Countermeasures  and  Alertness 
Management  Techniques  Working 
Croup  will  not  be  open  to  the  pubUc 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington.  DC.  on  March 
22.1995. 
Quentin  Smith. 

Assistant  Executive  Director.  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  95-7624  Filed  3-27-95:  8:45  am] 
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Aviation  Rulemaking  Advisory 
Conwnittea  Meetings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  to  solicit  information  horn  the 
aviation  maintenance  community 
concerning  maintenance,  preventive 
maintenance,  rebuilding  and  alteration, 
and  inspection  of  certain  aircraft.  The 
information  is  requested  to  assist  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  in  its  deliberations. 
DATES:  The  meeting  will  be  held  on 
March  29. 1995.  from  10:00  a.m.  until 
3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Uorthington  Hotel.  200  Main  Street. 
Fort  Worth.  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Christine  Leonard,  Professional 
Aviation  Maintenance  Association.  1008 
Russell  Lane.  West  Chester.  PA  19382; 
telephone  (610)  399-1744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  app.  II).  notice  is  hereby 
given  of  a  meeting  to  solicit  information 
from  the  aviation  maintenance 
community  concerning  maintenance, 
preventive  maintenance,  rebuilding  and 
alteration,  and  in.spection  of  certain 


aircraft.  The  information  is  requested  to 
assist  the  Aviation  Rulemaking 
Advisory  Committee  in  its  deliberations 
with  regard  to  a  task  assigned  to  ARAC 
by  the  Federal  Aviation  Administration. 

Specifically,  the  task  is  as  follows: 

Review  Title  14  Code  of  Federal 
Regulations,  parts  43  and  91.  and 
supporting  policy  and  guidance  material 
for  the  purpose  of  determining  the 
course  of  action  to  be  taken  for 
rulemaking  and/or  poUcy  relative  to  the 
issue  of  general  aviation  aircraft 
inspection  and  maintenance, 
specifically  §  91.409.  part  43,  and 
Appendices  A  and  D  of  part  43.  In  your 
review,  consider  any  inspection  and 
maintenance  initiatives  underway 
throughout  the  aviation  industry 
affecting  general  aviation  with  a 
maximum  certificated  takeoff  weight  of 
12,500  pounds  or  less.  Also  consider 
ongoing  initiatives  in  the  areas  of: 
maintenance  recordkeeping;  research 
and  development;  the  age  of  the  current 
aircraft  fleet;  harmonization;  the  true 
cost  of  inspection  versus  maintenance; 
and  changes  in  technology. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device.  Arrangements  may  be 
made  by  contacting  the  meeting 
coordinator  listed  under  the  heading 
FOR  FURTHER  INFORMATION  CONTACT. 

Issued  in  Washington,  DC.  on  March  22. 
1995. 

Frederick ).  Leonelli. 

Assistant  Executive  Director .  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
[PR  Dck:  9.7-7625  Filed  3-27-95;  8:45  am) 
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Issued  in  Anchorage,  Alaska  on  March  6, 
1995. 

Jacqueline  L.  Smitk, 

Regional  Administrator.  Alaskan  Region. 

[FR  Doc  95-7626  Filed  3-27-95;  8:45  am) 
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Flight  Service  Station  at  Tanana,  AK; 
Notice  of  Change  in  Facility  Operation 

Notice  is  hereby  given  that  on  or 
about  March  31, 1995,  the  Flight  Service 
Station  at  Tanana,  Alaska,  will  be 
closed.  Services  to  the  general  aviation 
public  formerly  provided  by  this  facility 
will  be  provided  by  the  Automated 
Flight  Service  Station  at  Fairbanks, 
Alaska. 

This  information  will  be  reflected  in 
the  FAA  Organization  Statement  the 
next  time  it  is  reissued.  Sec.  313(a)  of 
the  Federal  Aviation  Act  of  1958.  as 
amended,  72  Stat.  752;  49  U.S.C  App. 
13!>4(a). 


Notice  of  Intent  to  Rule  on  Application 
to  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Medford- 
Jackson  County  Airport,  Submitted  by 
Jackson  County,  Medford,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Medford-Jackson  County  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  April  27, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250; 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bern  E. 
Case,  Airport  Director,  at  the  following 
address:  Medford-Jackson  County 
Airport,  3650  Biddle  Road,  Medford.  OR 
97504. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Medford-Jackson 
Countv  Airport,  under  §  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Trujillo.  (206)  227-2629;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration:  1601 
Lind  Avenue  SW.,  Suite  250;  Renton, 
Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invite  public 
comment  on  the  application  to  use  PFC 
revenue  at  Medford-Jackson  County 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  22. 1995,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Jackson  County  was  substantially 
complete  within  the  requirements  of 
§158.25  of  Part  158.  The  FAA  will 


approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  June 
29.  1995. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  I*FC:  $3.00 
Proposed  charge  effective  date:  May  1 . 

1995 
Proposed  charge  expiration  date: 

October  31, 1995 
Total  estimated  PFC  revenues: 

$52,000.00 
Brief  description  of  proposed  project: 

Pave  perimeter  roadway  inside  AOA 

and  conduct  pavement  evaluation  and 

management  program. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Submitted 
with  application  dated  December  21, 
1992,  and  approved  in  Record  of 
Decision  dated  April  21. 1993,  as 
follows:  Air  Taxi/Commercial  Operators 
when  enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
taxi/commercial  operations  such  as  air 
ambulance  services,  student  instruction, 
non-stop  sightseeing  flights  that  begin 
and  end  at  the  airport  and  are 
concluded  [conducted]  within  a  25-mile 
radius  of  the  airport,  and  other  similar 
limited,  irregular,  special  service 
operations  by  such  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  insf>ect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  540;  Renton,  Washington 
98055-4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  f>erson  at  the  Medford- 
Jackson  County  Airport. 

Issued  in  Renton.  Washington  on  March 
22.1995. 

David  A.  Field. 

Manager,  Planning.  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

[FR  Doc.  95-7617  Filed  3-27-95:  8:45  ami 
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UNITED  STATES  INFORI^IATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  bv  the  Act  of 
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October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29.  1978). 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2.  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Mongolia:  The 
Legacy  of  Chinggis  Khan"  (See  list'). 


■A  ropy  of  lhi5  lisl  may  be  obtained  by  conldcting 
Mr  PhuI  VV.  Manning.  Assislanl  General  Counsel, 
ai  619  5997,  and  the  address  is  Room  700.  US. 
Information  Agency.  301  Fourth  Street.  SW.. 
Washington.  DC:  20547. 


imported  from  abroad  for  the  temporar>' 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The  Asian  Art 
Museum.  San  Francisco.  California  from 
on  or  about  July  19.  1995  through 
October  15.  1995  and  Denver  Art 
Museum.  Denver.  Colorado  from  on  or 
about  November  11.  1995  through 


Februar>'  25.  1996  and  National 
Geographic  Society.  Washington.  DC. 
from  on  or  about  April  3. 1996  through 
July  7. 1996  is  in  the  national  interest. 
Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
Dated:  March  22. 1995. 

Les  Jin, 

General  Counsel. 

|FR  D(K  95-7565  Filed  3-27-95;  8:43  ami 
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Sunshine  Act  Meetings 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  putMished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  March  30. 1995 

The  Federal  Communications 
Commission  will  hold  an  Op>en  Meeting 
on  the  subject  listed  below  on  Thursday. 
March  30.  1995,  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street,  N.W.,  Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — ComnMjn  Carrier — Title:  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers  (CC  Docket  No.  94-1).  Summary: 
The  Commission  will  review  the  results  of 
the  first  four  years  of  local  exchange  carrier 
price  cap  regulation. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino. 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  March  23,  1995. 
Federal  Communications  Commission. 
William  F.  Calon, 
Acting  Secretary. 

|FR  Doc.  95-7694  Filed  3-24-95;  11:01  am) 
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NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m..  Tuesday. 

April  4.  1995. 

PLACE:  The  Board  Room,  5th  Floor,  490 

LEnfant  Plaza,  S.W.,  Washington.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6413A— Aviation  Accident  Report:  Flight 
Into  Terrain  During  Missed  Approach, 
USAir  Flight  1016,  Douglas  DC-9, 
Charlotte/Douglas  International  Airport, 
Charlotte.  North  Carolina,  July  2, 1994 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Cteted:  March  24, 1995. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
|FR  Doc.  95-7746  Filed  3-24-95;  3:33  pni| 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  27,  April  3, 10, 

and  17, 1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERED  TO  BE  CONSIDERED: 
Week  of  March  27 

Tuesday,  March  28 

2:00  p.m. 
Briefing  on  Status  of  Reactor  Regulatory 

Reform  Initiatives  (Public  Meeting) 
(Contact:  Gene  Imbro.  301-415-2969) 

Wednesday,  March  29 
10:00  a.m. 
Briefing  by  National  Academy  of  Sciences 
on  Status  of  Independent  Review  of 
Medical  Use  Program  (Public  Meeting) 
(Contact:  Pat  Rathbun.  301-415-7178) 
2:00  p.m. 
Briefing  on  Lessons  Learned  from 
Enhanced  Participatory  Rulemakings 
(Public  Meeting) 
(Contact:  Chip  Cameron.  301-415-1642) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
(Please  Note:  These  items  will  be  affirmed 
imrriediately  following  the  conclusion  of 
the  preceding  meeting.) 

a.  Final  Rule  to  Eliminate  Requirement  for 
Prior  Commission  Approval  for  a 
Specific  ISFSI  Ijcense  at  a  Reactor  Site 
(10  CFR  Part  72)  (Tentative) 

b.  Final  Rule  Revising  10  CFR  Part  110, 
Import  and  Export  of  Radioactive  Waste 
(Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 

Week  of  April  3— Tentative 

Wednesday,  April  5 

10.00  a.m. 
Briefing  on  PRA  Implementation  Plan 

(Public  Meeting) 
(Contact:  Edward  Butcher.  301-415-3183) 
llSOa.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
•{Please  Note:  This  item  will  be  affirmed 

immediately  following  the  conclusion  of 

the  preceding  meeting.) 
a.  Final  Rule  on  "Clarification  of 

Decommissioning  Funding  Assurance 

Requirements"  (Tentative) 
(Contact:  Andrew  Bates,  301-415-1963) 

Week  of  April  10— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  10. 

Week  of  April  1 7— Tentative 


Wednesday,  April  19 
10:00  a.m. 
Briefing  on  IPE  Program  and  Severe 
Accident  Research  Program  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Vandy  .Miller.  301-415-7380) 

Friday.  April  21 

10:00  a.m. 
Briefing  on  ComniisTsion  Decision  Tracking 

System  (CDTS)  (Public  Meeting) 
(Contact:  Samuel  Chiik,  301/-4 15-1 875) 
Note:  Affirmation  sessions  are  tr)itially 
scheduled  and  annpunred  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify-  the  status  of  meetings 
call  (Recording)— (301)  41.5-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  .Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
will  also  become  available  in  the  near 
future.  If  you  are  interested  in  receiving 
this  Commission  meeting  s(  hedule 
electronically,  please  send  an  cIef;troni(. 
message  to  alb@iirc.gov  or  gkt@nrn.gov. 
*         *         *         •         • 

Dated:  March  24.  1995. 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  ofthf 
Secretary. 

[FR  Doc.  95-7739  Filed  3-24-95:  2:4.S  pn.| 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA  No.  130P] 

Exempt  Ct>emical  Preparations 

AOENCY:  Drug  Enforcement 
Administration.  Department  of  Justice 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
list  of  exempt  chemical  preparations  set 
forth  in  $  1308.24(i)  of  Title  21  of  the 
Code  of  Federal  Regulations.  This  action 
is  in  response  to  DEAs  periodic  review 
of  the  exempt  chemical  preparation  list 
and  of  new  applications  for  exemptions 
filed  with  DEA.  Preparations  included 
in  the  list  are  exempted  from  the 
application  of  specific  provisions  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970.  and  from 
certain  Drug  Enforcement 
Administration  Regulations. 
EFFECTIVE  DATE:  March  28.  1995. 
Comments  must  be  submitted  on  or 
before  April  27.  1995. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  to  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration.  Washington.  DC  20537; 
Attention:  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain.  Jr..  Chief,  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  The 
Controlled  Substances  Act  (CSA)  as 
amended  by  the  Dangerous  Drug 
Diversion  Control  Act  of  1984 
authorizes  the  Attorney  General  in 
accordance  with  21  U.S.C.  811(g)(3)(B) 
to  exempt  from  specific  provisions  of 
the  Act.  a  compound,  mixture,  or 
preparation  which  contains  any 
controlled  substance,  which  is  not  for 
administration  to  a  human  being  or 
animal  and  which  is  packaged  in  such 
form  or  concentration,  or  with 


adulterants  or  denaturants.  so  that,  as 
packat^ad.  it  does  not  present  any 
significant  potential  for  abuse.  This 
authority  has  been  delegated  to  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  28  CFR  0.104 

The  Deputy  Assistant  Administrator 
has  received  application  pursuant  to 
§1308.23  of  Title  21  of  the  Code  of 
Federal  Regulations  requesting  approval 
of  exempt  status  provided  for  in  21  CFR 
1308.24.  The  Deputy  Assistant 
Administrator  hereby  finds  that  each  of 
the  following  preparations  and  mixtures 
is  intended  for  laboratory,  indu.strial. 
educational,  or  special  research 
purposes,  is  not  intended  for  general 
administration  to  man  or  animal,  and 
either  (a)  contains  no  narcotic 
controlled  substances  and  is  packaged 
in  such  a  form  or  concentration  that  the 
packaged  quantity  does  not  present  any 
significant  potential  for  abuse,  (b) 
contains  either  a  narcotic  or  non- 
narcotic controlled  substance  and  one  or 
more  adulterating  or  denaturing  agents 
in  such  a  manner,  combination, 
quantity,  proportion,  or  concentration 
that  the  preparation  or  mixture  does  not 
present  any  potential  for  abuse,  or  (c) 
the  formulation  of  such  preparation  or 
mixture  incorporates  methods  of 
denaturing  or  other  means  so  that  the 
controlled  substance  cannot  in  practice 
be  removed,  and  therefore  the 
preparation  or  mixture  does  not  present 
any  significant  potential  for  abuse.  The 
Deputy  Assistant  Administrator  further 
finds  that  exemption  of  the  following 
chemical  preparations  and  mixtures  is 
consistent  with  the  public  heaUh  and 
safety  as  well  as  the  needs  of  the 
researchers,  chemical  analysts,  and 
suppliers  of  these  products. 

Tne  listing  of  products  in  21  CFR 
1308.24(i)  may  exempt  persons  who 
handle  them  from  application  of 
sections  302.  303.  305.  306.  307.  308, 
309,  1002,  1003.  and  1004  of  the  Act 
and  §  1301.74  of  the  regulations.  The 
Deputy  Assistant  Administrator  hereby 
certifies  that  these  matters  will  have  no 
significant  impact  upon  small 
businesses  or  other  entities  within  the 
meaning  and  intent  of  the  Regulator)' 
Flexibility  Act.  5  U.S.C.  601  et  seq. 

Exempt  Chemical  Preparations 


Accordingly,  the  Deputy  Assistant 
Administrator  certifies  this  action  will 
have  no  impact  on  the  ability  of  small 
businesses  to  compete  and  he  therefore 
determines  that  no  regulatory  flexibility 
analysis  is  required. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  require  the 
preparation  of  a  Federalism  Assessment. 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  listings  of 
exempt  chemical  preparation  are 
exempt  from  centralized  review  under 
Executive  Order  12866. 

List  of  Subiects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  202(d)  of 
the  Act  (21  U.S.C.  811  (g)(3)(B))  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
regulations  of  the  Department  of  Justice 
(28  CFR  Part  0.100).  and  redelegated  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  the 
Deputy  Assistant  Administrator  hereby 
amends  21  CFR  Part  1308  as  set  forth 
below. 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812.  871(b) 
unless  other^\'ise  noted. 

2.  In  §  1308.24(1).  the  table  is 
amended  to  read  as  follows: 

§  1308.24    Exempt  chemical  preparations. 

(i)*   *   • 

Dated:  March  17.  1995. 

Howard  McClain.  Jr., 

Acting  Deputy  Assistant  Administrator;  Office 
of  Diversion  Control.  Drtig  Enforcement 
Administration 
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Exempt  Chemical  Preparations— Continued 


Supplier 


Aalto  Scientific,  LTD 
Abtwtt  Latxxatories  . 
Atabott  Laboratones . 


Product  name 


Therapeutic  Drug  Monitoring  Control 
Level  I,  II.  Ill  Freeze  Dried. 

1251  Cholylglycyltyrosine  Reagent  Solu- 
tion, No.  7816. 

ADx  Benzoylecgonine  Fluorescein  Tracer 
Solution. 


Form 


Vial;  5ml  _ 

Plastic  Bottle:  20m» 
BottJe:32  ml 


Date 


04/09/91 
04/07/78 
12/02/86 


Supplier 

Product  name 

Form 

-    Date 

AtJbott  Laboratones 

ADx    CannatMnoids    Fluorescein    Tracer 
Solution. 

Bottle:3.2ml  

12/02/86 

Abtiott  Laboratories 

ADx  Cannabinoids  Reagent  Pack  (No. 
9671-55). 

Reagent  Pack:50  tests 

12/02/86 

Aljbott  Latx>ratories 

ADx     Cocaine     Metabolite     Fluorescein 
Tracer    Solution.    No.    9670-T,    No. 

Vial-  3  2ml  Kif  100  vials 

04/18/'89 

9670T0013. 

Abtxjtt  LatX5ratories 

ADx  Cocaine  Metatx)lite  Reagent  Pack, 
No.  9670-55. 

50  Test  Unit 

04/1 8'89 

At)tx)tt  Latx}ratories 

ADx  Opiates  Fluorescein  Tracer  Solution, 
No.  9673-T,  No.  9673T0013. 

Vial-  3  2ml  Kit-  100  vials 

04/18/89 

Abtxjtt  Latx)ratories 

ADx  Opiates  Reagent  Pack,  No.  9673-55 
ADx    Propoxyphene   Fluorescein   Tracer 

50  Test  Unit  

04/1889 

AbtxJtt  Latwratories ., 

Box:  100  bottles  or  less 

11/30/90 

Solutions  item  No.  9675T001 1 . 

Abtwtt  Laboratories 

ADx  Propoxyphene  Reagent  Pack  Item 

Kit:  50  test 

11/30/90 

No.9675-55. 

AtJbott  Latxjratones 

Advisor  (4  Track);  Code  9A18-21  

Kit:  40  Discs  

03/25/94 

Abt)ott  Latx)ratories 

Advisor      Cannabinoids      Bulk      Tracer 

Flasks:  6L,  4L.  2L.   1L,  500m),  250ml, 

04/l0.'92 

No.76224. 

200ml,   100ml;  Bottles:  950ml,  500ml. 
100ml,  50ml,  5ml;  Amp:  20ml,   10ml, 
5ml,  2ml. 

Abtxjtt  Latx)ratories 

Advisor  Card  &  Cover  No.07Al5 

Box:  2000  Cards  

04/1092 

Atjbott  Latx>ratorles 

Advisor  Card  &  Tracer  No.07A14  

Box:  2000  Cards  

04/1 0/92 

At)tx>tt  Lat>oratories 

Advisor  Card  with  Cover;  Codei  05B08  ... 
Advisor  Card  with  Tracer;  Codei  05B07  .. 

Box-  2000  Cards   

03/25/94 

Abbott  Latxjratories 

Box:  2000  Cards  

03/25,'94 

At)tx)tt  Laboratories 

Advisor  Cocaine  Bulk  Tracer  (in-process) 
N0.77458A. 

Flasks:  6L,  4L,  ^L,   1L,   500ml,  250ml, 

06/08,'92 

200ml,   100ml;  Bottles:  950ml,  500ml, 

100ml,   50ml,   5ml;  Amp:  20ml,    10ml, 

5ml,  2ml. 

Abtxjtt  Laboratories 

Advisor  Cocaine  Bulk  Tracer  No.77458  ... 

Flasks:  6L.  4L,  2L.   1L,  500ml,  250ml, 

04/l0;'92 

200ml,  100ml;  Bottles:  950ml.  500ml, 

100ml,   50ml,   5ml;  Amp:   20ml,    10ml, 

5ml,  2ml. 

At)bott  Latx>ratories 

Advisor  Controls,  Codei  6A63-10 

Kit  2  Bottles 

01/25/94 

Abbott  Laboratories 

Advisor  Drug  of  Abuse  Screening  System 
NO.6A60-10. 

Kit:  10  Discs  

04/10/92 

At)tX5tt  Latx>ratories 

Advisor  Drug  of  Abuse  Screening  System 
NO.6A60-21. 

Kit:  40  Discs 

04/10/92 

Abt)Ott  Laboratories 

Advisor  Opiates  Bulk  Tracer  (in-process) 

Flasks:   6L,   4L,   2L,    1L,   500ml,   250ml, 

06-0a92 

No.  78692  A. 

200ml,   100ml;  Bottles:  950ml,  500ml, 
100ml,  50ml,  5ml;  Amp:  20ml,   10ml, 
5ml,  2ml. 

At)tx)tt  Latxjratories 

Advisor  Opiates  Bulk  Tracer  No.78692  .... 

Flasks:  6L,  4L,  2L,   1L,  500ml,  250ml, 

04/10/92 

200ml,   100ml;  Bottles:  950ml.  500ml. 

100ml,  50ml,  5ml;  Amp:  20ml,   10ml. 

5ml,  2ml. 

At)tx)tt  Latjoratories 

Advisor    Positive    Control,    Bulk,    Codei 

Carboy:  50,  45,  20,  10L;  Flask:  6,  4,  2. 

01/25/94 

82979. 

1L;  500,  250,  200,  125,  100,  50ml;  Bot- 
tle: 8,  4,  2,  1L;  500,  250,  125,  50,  30, 
10,  5ml. 

Abtx>tt  Latx>ratories 

Advisor  Positive  Control,  Codei  6A63P  .... 
Advisor    Positive    Control,    In-Process, 

Bottle:  5ml  

Box:  100  Bottles 

01/25/94 

Abbott  Laboratories 

01/25/94 

Codei  6A63P001. 

At)t>ott  Latx)ratories 

Advisor  Reaction  Disc  N0.6A6OB  

Disc:  1  Card 

Inner  Carton:  20  Discs 

04/10/92 

Abtwtt  Laboratories        

Advisor  Reaction  Discs  (4  Track);  Codei 
9A18. 

03/25/94 

Abtx)tt  Laboratories 

Advisor  Reaction  Discs  N0.6A6O 

Amphetamine  Bulk  Calitvators,  B-F  

Carton:  20  Discs  

Carboy:   lOL  Flask:  6L.  2L.  1L,  250ml, 

04/10/92 

At)bott  Laboratories 

10/09/85 

200ml. 

Abbott  Latioratories 

Amphetamine  Bulk  Controls,  L  and  H  

Amphetamine  Class  Bulk  Calibrator  B-F  .. 

Flask  2  liter     

12/09/85 

Abbott  Laboratories 

50L,  45L,  20L,  lOL,  8L,  6L,  4L,  2L,  1L, 

03/01/88 

500ml,   250ml,   200ml,    125ml,    100ml, 

50ml,  30ml,  20ml,  15ml,  10ml,  5mi,  2ml. 

Abbott  Laboratories 

Amphetamine  Class  Bulk  Control  L  and  H 

SOL,  45L,  20L,  10L,  8L,  6L,  4L.  2L,  1L. 
500ml,  250ml,  200ml,    125ml,    100m), 
50ml,  30ml,  20ml,  15ml,  5ml.2ml. 

03/01/88 

Abbott  Laboratories 

Amphetamine    Class    Bulk    Tracer:    No. 

50L,  45L,  20L,  10L,  8L,  6L.  4L,  2L.  1L. 

03/01/88 

94699. 

500ml,  250ml,   200ml.    125ml,    100m), 
50m),  30ml,  20m).  15ml,  10ml,  5ml,  2ml. 

Abbott  1  aboratories  

Amphetamine  Class  QC  Primary  B-F,  L, 

Cartioy:  10L  Flask:  4L,  2L,  1L.  500  ml. 

11*22/88 

M.  H  No.  9667  (B-F,  L.  M.  H)  QC. 

250  ml,  200  ml,  100  ni  Bottle:  5ml. 

UMI 
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Exempt  Chemical  Preparatjons— Continued 


Supplier 


Abbott  Laboratone*. 
Abbott  Laboratones 


Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 


Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories . 
Abbott  Laboratories  . 
Abbott  Laboratories  . 
Abbott  Laboratories  . 
Abbott  Laboratories. 
Abbott  Laboratories . 
Abbott  Laboratories . 
Abbott  Laboratories  . 

Xbbott  Laboratories . 

Abbott  Laboratones . 

Abbott  Laboratories  . 
Abbott  Laboratones  . 

Abbott  Laboratones  . 

Abbott  Laboratones . 

Abbott  Laboratones . 
Abbott  Laboratones . 

Abbott  Laboratones  . 

Abbott  Laboratones  . 

Abbott  Laboratones . 
Abbott  Laboratones . 

Abbott  Laboratones  . 

Abbott  Laboratories . 

Abbott  Laboratories . 

Abbott  Latxyatones . 

Atibott  Laboratones . 

Abbott  Laboratories 

Abbott  Laboratories 


Product  name 


Amphetamne  Class   Stock  Tracer   No. 

94700 
Amphetamine  Slock  Standard  No.  97072, 

97072  A-B. 

Ampbetamine  Stock  Standard.  No.  97072 
Amphetamina/Metamphetamtne  OC   Pn- 

mwy  Bi*  Control  M.  No  9668-M. 
Amphetamine/Melhamphetamine  (II)  QC 

Pr«na»y  B-F,  L.  M.  H  No.  1A99  (B-F.  L. 

M.  H)  QC. 
Amprwtamne/Methamplietamine    II    Bulk 

Catibralors  B-F  Cods  No.  1A99  (B-F). 

AmpTietamtne/Methanipbeiamine   II   Bulk 

Controls  (L,  M,  H)  Code  No.  1A99  (L. 

M.  H). 
Amphetamine/Methamphetamine    II    Bulk 

Cor*ols,  No   1A99X.  Y.  Z. 
Amphetamine/Mettumphetamine   II   Cali- 

bralonB-f  No  1A99B-F 
Amphetamine/Mettiamprwtamine   II   Cab- 

bralorsNo   1A99-01. 
Ampbetamine/Metrtamphetamine  II  Con- 
trol X.  Y.  Z;  NO.  1A99-02,  03.  04. 
Ampbetartiine/Mettiampt)etamine  It 

trol  X.  Y.  Z;  No.  1A99X.  Y.  Z. 
Amphetamine/Methamphetamine  II 

trols  (L,  M,  H)  No.  1A99-L.  M.  H. 
Amphetamine/Methamphetamine  II 

Uols  No  1A99-10 
Amph*>tamine/M€thamphetamine    II 

Pnmary  2-6  QT.  NG.  CO.  PS  No. 

2-«  QT-QC  &  NaCO/PS-QC. 
Amphetamine/Mettiamphetamme    II 

Pnmary  8QT  NO.  1A9980T-QC. 


Corv 
Corv 
Corv 

QC 

1A99 

OC 


Amphetamine/Mettwrnphetamme    M    bulk 

Calibrator  B.  C.  D.  E,  F;  No.  01A99-B. 

C.  D.  E.  F. 
Amphetamine/Mett^amphetamlne    II    bulk 

Control  L.  M.  H.  ;  No.  01A99-L.  M.  H. 
Amphetamine/Methamphetamine  QC  Pri- 
mary 8-F,  L,  M.  H  No  9668  (B-F.  L.  M. 

H)OC 
Amphetamine/Methamphetamine  QC  Pri- 
mary Standard  Control  M.  No  9668-M. 
AxSYM  Cannabmoids  Fluorescein  Tracer 

Code3B28T0001. 

AxSYM  Cannabinoids  Reagent  Pack  

AxSYM  Cocaine  Metabolite  Fluorescein 

Tracer  Sokifcoo;  Code  3B24T0001 . 
AxSYM     Cocaine     MetaboMe     Reagent 

Pack. 
AxSYM  Opelbs  Fluorescein  Tracer  Soki- 

tion;Code3825T0001. 

AxSYM  Opiates  Reagent  Pack 

AxSYM  Phenobartxtal  Cal*rator  B,  codei 

7A70-B 
AxSYM     Phenobarbital     Calibrator     C. 

Codet  7A70^. 
AxSYM     Pfienobarbital     Calibrator     D. 

Codei  7A70-D. 
AxSYM  Phenobarbital  Calibrator  E.  Code 

7A70-E. 
AxSYM  Phenobarbital  Calibrator  F,  Code 

7A70^. 
AxSYM  Phenobarbital  Cal«>raiors  (B-F). 

Code*  7A7a01 . 
AxSYM  Phenobarbital  Control  H.  Codei 

7A70^. 
AxSYM  Phenobarbital  Control  M.  7A70-M 


Form 


Bottle:  30  ml 


Carboy:  20L,  lOL  Flask:  4L.  2L  1L.  500 
ml.  250  ml,  200  ml.  100  ml  Bottle: 
950fhl.  500nnl,  100ml,  5ml. 

Bottle:  125ml  

Flasks:  1  liter,  250  ml,  and  200  ml  

Carboy:  lOL  Flask:  4L.  2L,  1L.  500  ml, 
250  ml,  200  ml,  100  ml  Bottle:  5ml. 

SOL.  45.5L,  20  L.  19L,  13.25L,  13L,  10  L, 

9.5L.  9L  Carboy;  6  L.  4L.  2  L.  1  L.  250 

tri,  200  ml  Flask. 
50L.  455L.  20  L.  19L.  13.25L.  13L,  10  L. 

9.5L.  9L  Carboy;  6  L,  4L,  2  L,  1  L,  250 

ml,  200  ml  Flask. 
Carboy:    20L.    10L.    Flask:    6L.    2L.    1L. 

250ml,  200ml. 
5  ml  Vial  

Kit  6  Vials 

Kit  100  vials  

Vial:  5ml  


5  ML  Vial  . 
Kit:  3  Vials 


Carboy:  20,  lOL;  Flask:  6,  4,  2,  1L,  500, 
250,  200,  100ml;  Bottle:  950,  500,  100, 
50,  5ml;  Ampule:  20,  10,  5,  2ml. 

Carboy:  20L.  10L;  Flask:  6,  4,  2,  1L,  500, 
250,  200,  lOOnH;  Bottle:  950,  500,  100, 
50,  5ml;  Ampule:  20,  10,  5,  2ml. 

Carboy:  2a,  lOL,  6L,  2L,  1L,  250ml, 
200ml 

Carboy:   20L,    10L,    Flask:    6L,   2L,    1L, 

250ml,  200ml. 
Carboy:  10L  Flask:  4L,  2L,  1L,  500  ml, 

250  ml,  200  ml,  100  ml  Bottle:  5ml. 

Bottle:  5  ml 

Bottles:   35.  20.    15ml;   Box;    100  vials; 

Tray:  200viais. 

Kit:  100  Tests  

Bottles:   35,   20,    15ml;   Box:    100  vials; 

Tray:  200  viate. 
Kit:  100  Tests 

Bottles:  35,  20,  15ml;  Box:  100  vials; 
Tray:  200  vials. 

Kit:  100  Tests 

Vtah  5ml  


Vial:  5ml 
Vial:  5ml 


Vial:  5ml  ... 
Vial:  5ml  . . 
Kit  6  Vials 
Vial:  10ml 
Vial:  10ml  . 


Date 


03/01/88 

11/22/88 

09/30/85 
11/10/87 

1V22/88 

08/26/88 

08/26/88 

01/19/89 
08/26/88 
Oa'26/88 
01/19/89 
01/19/89 
08/26/88 
08/26/88 
02,'20/91 

10/25/91 

07/14,'89 

07/14/89 
11/22/88 

11/10/87 

06/02/94 

07/27/94 
06/02/94 

07/27/94 

06/02/94 

07/27/94 
01/25«4 

01/25/94 

01/25/94 

01/25/94 

01/25/94 

01/25/94 

01/25/94 

01/25/94 


Supplier 


Abbott  Laboratories . 
Abbott  Laboratories . 
Abbott  Laboratones . 
Abbott  Lat>oratories . 

Abbott  Laboratones . 

Abbott  Laboratones . 
Abbott  Laboratories . 
Abbott  Laboratones  . 

Abbott  Latwratories . 

Abbott  Laboratories . 

Abbott  Laboratones . 
AbtMtt  Laboratories . 
Abbott  Laboratones ., 
Abbott  Latx)ratones .. 


bott  Laboratories  .... 

Abbott  Laboratories 
Abbott  Laboratories 
Abtxjtt  Laboratories  . 
Abtx^n  Laboratories . 
Abbott  Laboratones  . 

Abbott  Laboratories . 
Abbott  Lat»ratories  . 
At>boR  Laboratories . 
Abbott  Laboratones . 
Abbott  Laboratories . 
At>bott  Laboratones  .. 
Abbott  Laboratories .. 
Atibott  Laboratories .. 

Abbott  Laboratones  .. 

Abbott  Laboratories .. 
Abbott  Laboratones .. 


Product  name 


AxSYM  Pherwbaibital  Controls  (U  M,  H), 

Codei  7A70-L. 
Barbital  Buffer,  0.06  M  Reagent  Solution 

No.  7824. 
Barbiturate  II  U  Control  L,  M,  H;  No.  9669 

L.  M,  H-11. 
BartNturates  Bulk  Calibrator  B-F  No.  9669 

Barbiturates  Bulk  Control  L,  H  No.  9669 
L.  H. 

Barbiturates  Bulk  Controls.  No.  9669X,  Y, 

Z- 
Barbiturates  Control  X.  Y,  Z;  No.  966ex, 

Y.Z. 
Barbiturates  II  QC  Primary  NG.  CO.  PS 

No.  9669  NG/CO/PS-1 1  -OC. 

Barbiturates  II  U  Bulk  Calibrators  B-F; 
No.  9669  B-F-05. 

Barbiturates  II  U  Bulk  Controls  L,  M,  H; 
No.  9669  UM.  H-11. 

Barbiturates  II   U  Calibrators  B-F;   No. 

9669  B-F-05. 
Barbiturates  II   U  Calibrators  B-F;   No. 

9669-05. 
Barbiturates  II  U  Controls  L,  M.  H;  No. 

9661-11. 
Barbiturates  II  U  QC  Primary  B-F;  No. 

9669  B-F-05  OC. 

Barbiturates  II  U  QC  Primary  L,  M,  H;  No. 
9669  L,  M,  H-11  QC. 

Barbiturates  QC  Primary  B-F,  L,  M,  H  No. 
9669  (B-F,  L,  M,  H)  QC. 

Barbiturates  OC  Primary  Bulk  Control  M, 
No.  9669-M. 

Bart)iturates  QC  Pnmary  Standard  Con- 
trol M,  No.  9669-M. 

Barbiturates  OC  Primary  X,  No.  9669X- 
OC. 

Barbiturates  Semm  Bulk  Calibrator  B-F, 
No.  9679  B-F. 

Barbiturates  Serum  Bulk  Control  L,  M,  H; 

No.  9676  L,  M,  H. 
BartJiturafes  Serum  Calibrators  B-F,  No 

9679-01. 
BartHturates  Semm  Calibrators  B/F,  No. 

9679  B/F. 
BartJiturates  Serum  Controls  L,  M,  H;  No. 

9679  L,  M.  H. 
Barbiturates  Seaim  Controls  L.  M.  H;  No. 

9679-10. 
BartJiturates  Serum  OC  Primary  B-F,  L, 

M.  H;  No.  9679  (B-F.  L,  M,  H)-QC. 
Benzodiazepine  Serum  OC  Primary  B-F, 

L,  M,  H  No.  9682  (B-F,  L,  M,  H)-OC. 
Benzodiazepines    Bulk    Calibrator    No. 

9674  B-F 

Benzodiazepines  Bulk  Control  L,  H  No. 
9674  L.  H. 

Benzodiazepines  QC  Primary  Bulk  Con- 
trol M,  No.  9674-M.  : 

Benzodiazepines  OC  Primary  Bulk  Con- 
trol M,  No.  9674-M.  I 


Form 


Kit  3  Vials 

Plastic  Bottle:  2.5ml 
Bottle:  5  ml 


Caiboy:  SOL,  45.5L.  20L.   19L.   13.25L, 

13L,  10U  9.5U  9L.  6U  4L.  2L.   1L. 

250ml.  200ml. 
Carboy:  50L.  45.5U  20L.   19U   13.25L. 

13L.    10L.   9.5,    9L,    6L.   4L,    2L.    1L. 

250ml.  200ml. 
Carboy:   20L.    lOL.    Flask:   6L,   2L,    1L, 

250ml.  200ml. 
Vial:  5ml ..-. 

Carboy:  20,  10L;  Flask:  6,  4.  2,  1L.  500. 

250.  200.  100ml;  Bottle:  950.  500,  100, 

50,  5ml;  Ampule:  20.  10.  5.  2ml. 
Carboy:  SOL.  45.5L,  20L,   19L,   13.25L. 

13L,    10L,   9.5L.  9L.  6L.  4L,   2L,    1L. 

Flask:  250ml,  200ml. 
Carboy:  SOL,  45.SL.  20L.   19L.   13.25L. 

13L.   10L,   9.5L.   9L.  6L,  4L.   2L.    1L, 

Flask:  250ml,  200ml. 
Bottle:  5  ml 


Kit:  6  vials 
Kit  3  vials 


Date 


Carboy:  10L,  Flask:  4L,  2L,  1L,  500ml, 

250ml,   200ml,    100ml,   Bottle:   950ml, 

500ml,  100ml,  5ml. 
Carboy:  10L,  Flask:  4L,  2L,  1L,  500ml, 

250ml.   200ml,    100ml,   Bottle:   950ml, 

500ml,  100ml,  5ml. 
Carboy:  10L  Flask:  4L,  2L.  1L,  500  ml, 

250  ml,  200  ml,  100  nm  Bottle:  S  ml. 
Flasks:  1  hter,  250  ml,  and  200  ml  


Bottle:  5  ml 


Carboy:  lOL,  Flask:  4L.  2L,  1L.  500ml, 
250ml.  200ml,  100ml,  Bottle:  5ml. 

Carboy.  Rask.  Bottle  or  Ampule:  50,  45, 
20.  10,  8,  6,  4,  2.  1-(L);  500.  250.  200, 
125,  100,  50,  30.  20,  15,  10.  5,  2-(ml). 

Carboy:  20L,  10L,  Flask:  6L,  2L,  1L, 
250ril.  200ml. 

Kit  6  vials  


Bottle:  5ml 
Bottle:  5ml 
Kit  3  vials 


Carboy:  lOL.  Flask:  4L,  2L,  1L,  500ml, 

2S0ml,  200ml,  100ml,  Bottle:  5ml. 
Carboy:  10L  Flask:  4L,  2L,  1L.  500  ml, 

250  ml.  200  ml,  100  ml  Bottle:  5  ml. 
Carboy:    SOL,    45.5L.    20L,    I9.5L,    19L, 

13.2SL,  13L,  10L,  9L,  6L,  4L,  2L.  1L, 

250ml,  200ml. 
Carboy:   SOL,   45.SL.  20L.   19L,    I3.25zl. 

13L,    10L,    9.5,   9L,   6L,   4L,   2L.    1L, 

260ml,  200ml,. 
Flasks:  1  liter,  250  ml,  and  200  ml  

Flasks:  1  liter,  250  ml,  and  200  ml  


Ol/25«4 
04/07/78 
10/17/89 
07/01/88 

07/01/88 

01/19/89 
01/19/89 
02«0«1 

10/17/89 

10/17/89 

10/17/89 
10/17/89 
10/17/89 

10/17/89 

10/17/89 

11,22/88 
11/10/87 
11/10/87 
06/05/89 
01/03«9 

01/03/89 
0l/03«9 
01/03/89 
01/03«9 
01/03/89 
01/03/89 
11/22/88 
07/1  a88 

07/18/88 

11/10/87 
11/10«7 


UMI 
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Exempt  Chemical  Preparations— Continued 


Exempt  Chemical  Preparations— Continued 


Suppiief 


Abbott  Laboratories . 

Abbott  Laboratories  . 
Abbott  LalXJratories  . 
Abbott  Latx>ratories  . 
Abbott  Lat)oratories  . 
Abbott  Laboratories . 
Abbott  Laboratories  . 

Abbott  Laboratories  . 

Abbott  Laboratories  . 
Abbott  Laboratories  . 

Abbott  Laboratories  . 

AbtKJtt  Laboratories  . 

Abbott  Latx>ratories  . 

Abbott  Laboratories 

Abbott  Lat)oratories 

Abtxjtt  Latxjrafones 

Abbon  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  LatJorafones 
Abbott  Latx>ratories 

Abbott  Laboratories 
Abbon  Latxjratories 
Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Latx)ratories 


Product  name 


Bertzodtazepirws  QC   Primary  NG.  CO. 
PS  No.  9674NG/CO/PS-OC. 

Benzodiaiepines  QC  Primary,  B-F.  L,  M, 

H  No  9674  (8-F,  L,  M.  H)  QC. 
Beniodiazeptnes  Serum  Bulk  Calitxators 

B-F;  Code  No  9682  B-F. 
Benzodiazepines  Serum  Bulk  Calibrators: 

No  9682  B-F. 
Benzodiazepines  Serum  Bulk  Controls  L. 

M.  &  H:  Code  No  9682  L.  M.  &  H 
Benzodiazepines   Serum   Bulk   Controls: 

No.  9682  L.  M,  H. 
Benzoylecgonme    Stock    Standard    No. 

97182.  97182  A-B 

Benzoytecgonine    Stock    Standard.    No. 

97182. 

CG  RIA  Diagnostic  Kit  No.  7815  

Cannabinoids  -   GS  Bulk   Controls.   No. 

3897X.  Y.  Z. 
Cannabinoids  ■  GS  Control  X.  Y.  Z;  No. 

3897  -  02.  03.  04. 
Cannabinoids  -  GS  Control  X.  Y,  Z;  No. 

3897X.  Y,  Z. 
Cannabinoids  Bulk  Calibrators  B-F.  No. 

9671  (B02-F02). 

Cannabinoids  Bulk  Controls  L.  M.  H;  No. 
9671  (L11.  M11H11). 

Cannabinoids  Bulk  Tracer  (No.  94192)  . .. 


Cannabinoids  Bulk  Tracer;  Code  3B28T 


Cannabinoids  QC  Primary  2-6  QT,  NG. 

CO,  PS  No  9671-1 1  2-6  OT-OC  4  NG/ 

CO/PS-OC. 
Cannabinoids  QC  Primary  8QT  No.  9671- 

1 1  8QT-QC. 

Cannabinoids  QC  Primary  NBS.  B-F,  L. 

M,  H;  No   9671-02(NBS.  B-F]-OC;  No. 

9671-11  [L,  M,  Hl-QC. 
Cannabinoids  QC  Primary  NBS.  B-F,  L. 

M,  H,  No.  9671   (NBS,  B-F,  L.  M.  H)- 

QC. 

CannatMnoids  Stock  Standard  (94568) 

CannalDinoids      Stock      Standard      (No. 

94193). 
Cannabinoids  Stock  Standard  lOmcg/mJ- 

No.     94568,     5mcg/ml-N0.     94568A, 

inncg/ml-No  94568B. 
Cannatnnoids  Stock  Standard;  lOmcg/ml- 

No.     94193,     5mcg/ml-No.     94193A, 

Imcg/ml-No.  94193B. 
Cannabinoids  Stock  Tracer  (No.  94194)  .. 


Cannabinoids-GS   Bulk   Calibrators   B-F 

No  3897  B-F. 
Cannabtnoids-GS  Bulk  Conuols  (L,  M,  H) 

Code  No.  3897  (L.  M.  H). 
Cannabinoids-GS  Bulk  Tracer  Code  No. 

95826. 
Cannabinoids-GS    Calibrators    B-F    No. 

3897  B-F. 


Form 


Carboy:  20,  lOL;  Flask:  6,  4,  2.  1L.  500. 

250.  200,  lOOml;  Bottle:  950.  500,  100. 

50.  Sml;  Ampule:  20.  10,  5.  2ml. 
Carboy:  lOL  Flask:  4L,  2L,  1L,  500  ml. 

250  ml.  200  ml.  100  ml  Bottle:  5ml. 
CartXJy:  10  liter;  Flask:  6  liter,  2  liter 

CartXJy:  20  liters,  10  liters;  Flask:  6  liters, 

2  liters,  1  liter. 
CartKjy:  10  liter;  Flask:  6  liter.  2  liter 

Carboy:  20  liters,  10  liters;  Flask:  6  liters, 
2  hters,  l  liter,  250  ml,  200  nnl. 

Carboy:  20L,  lOL  Flask:  4L,  2L,  1L,  500 
ml,  250  ml.  200  ml.  100  ml.  Bottle: 
950ml,  500ml,  100ml.  5ml. 

Bottle:  125ml  

Kit:  100  tests  

Carboy:    20L,    lOL,    Flask:    6L.    2L.    1L. 

250ml,  200ml. 
Kit:  100  vials  

Vial:  5ml  

Carboy:    SOL.   45  5L.   20L,    19L,    13.25L. 

13L,  10L,  9.5L,  9L  Flask:  6L,  4L.  2L, 

1L.  250ml.  200ml. 
Carboy:   SOL.   45  5L.   20L.    19L.    13.25L. 

13L.  10L.  9.5L.  9L  Flask:  6L,  4L,  2L, 

1L,  250ml,  200ml. 
Carboy:   SOL,   45  5L,   20L.    19L.    13.25L. 

13L.  10L,  9.5L,  9L  Flask:  6L,  4L,  2L, 

1L.  250ml,  200ml. 
Sizes:  SO,  45,  20,  10,  8.  6,  4.  2.  1L;  500. 

250,  200,  125,  100.  50.  35.  30.  20,  15, 

10.  SmI;  Ampules:  50.  20.   15.   10.  5. 

2ml. 
Carboy:  20.  lOL;  Flask:  6,  4,  2,  1L,  500, 

250,  200,  100ml;  Bottle:  950,  500,  100, 

50,  SmI;  Ampule:  20,  10,  5.  2ml. 
Cartxjy;  20,  lOL;  Flask:  6,  4.  2,  1L,  500. 

250,  200,  100ml;  Bottle:  950,  500,  100. 

50.  5ml;  Ampule:  20,  10,  5,  2ml. 
Cartxjy:     10L.    Flask:    4L,    2L,    500ml, 

250ml,  100ml,  200ml,  Bottle:  SmI. 

Carboy:  lOL,  Flask:  4L,  2L,  1L,  SOOrrt. 
250ml.  200ml,  100ml.  Bottle:  SmI. 


Date 


Bottle:  125  ml 
Bottle:  125  ml 


Cartjoy:   20L,    10L,    Flask:    4L,   2L.    1L. 

500ml,    250ml,   200ml,    lOOml,    bottle: 

950ml.  500ml,  100ml,  SmI 
Cartx>y:    20L,    lOL,    Flask:    4L,    2L,    1L, 

500ml,    250ml,   200ml,    lOOml,   bottle: 

950ml,  500ml,  100ml,  SmI. 
Flasks:   6L.   4L.   2L,    1L,   500ml,   2S0ml, 

200ml.   100ml;   Bottles:  950ml,   SOOn^l, 

lOOml,  50ml,  30ml.  SmI;  Amp:  20,  iO. 

5.  2ml. 
20  L,  10  L  Carboy;  6  L,  2  L,  1  L,  250  ml, 

200  ml  Flask. 
20  L,  10  L  Carboy;  6  L,  2  L.  1  L.  250  ml, 

200  ml  Flask. 
10  L  Carboy;  6  L,  2  L  Flask 


5  ml  Vial 


02/20/91 

11/22/88 
12/07/87 
05/02/88 
1Z^07/88 
05/02/88 
11/23/88 

11/21/85 

04/07/78 
01/19/89 

01/19/89 

01/19/89 

10/24/86 

10/24/86 

10 '27/86 

06/02  94 

02/20-91 

10/25/91 

1227/88 

12/27/88 

06/19/87 
10/24/86 

12/27/89 
12.-27/88 
10/27/86 

07/28/88 
07,28/88 
07/2a88 
07/2a'88 


Supplier 


Abtxjtt  Latxyatones 

Abbott  Latxxatones 

Abbott  Latxyatones 
Abbott  Laboratones 

Abbott  Latxxatories 
Abbon  Latxxatones 
Abbott  Latxxatones 
Abbott  Latxxatones 
Abbott  Latxxatories 
Abbott  Latxxatones 
Abbott  Latxxatories 
Abbott  Latxxatones 
Abbott  Latxxatones 
Abbott  Laboratories 

Aobcn  Latxxatones 
Ablx>tt  Latxxatones 

Abbott  Laboratones 

Abtx)n  Latxxatories 

Atxx)«  Latxxatories 
At3t>ott  Latxxatones 
Ab(x>tt  Latxxatories 
Abtxjtt  Latxxatories 
Abtx)tt  Latxxatones 

Abbott  Laboratones 

Abbott  Latxxatones 

Abtxjtt  Latxxatones 

Ablxjtt  Latxxatories 

Abtx)tt  Latxxatories  . 

Abbon  Latxxatories . 
Abbon  Laboratories . 


Product  name 


Cannalxnoids-GS  Calibrators  No    3897- 

01. 
CannabmoKte-GS  Controls  (L.  M.  H)  No. 

3897-L.  M.  H. 
CannatXTTOids-GS  Controls  No.  3897-10  .. 
Cannatxnoids-GS  QC  Primary  NBS.  B-F. 

L.  M.  H.  No  3897  (NBS.  B-F,  L,  M.  H)- 

QC. 
Cannab«noids-GS  Reagent  Pack  100  Test 

No.  3897-20. 
Cannabinoids-GS     Reagent     Pack     100 

Test  No.  3897-19. 
CannatxTK)ids-GS  Tracer  Code  No.  3897- 

T. 
CtTOlylgtycine  Antiserum  (Rabbit)  Reagent 

Solution  No.  7817. 
Cocaine  Metatiolite  Bufk  Cahtxator  B-F 

No.  9670  B-F. 
Cocaine  Metabolite  Bulk  Cabtxator,  B-F 

No.  9670. 
Cocaine  Metatx)lite  Bulk  Controls  L.   H 

No  9670-L,  H. 
Cocaine  Metabolite  Bulk  Controls.  L  and 

H  No  9670. 
Cocaine  Mefatx)lite  Bulk  Controls,   No. 

9670X,  Y.  Z. 
Cocame    Metabolite    Bulk    Tracer,    No. 

97075. 

Cocaine  Metatxjtite  Control  X.  Y,  Z;  No. 

9670X.  Y.  Z. 
Cocaine  MetaboWe  QC  Pnmary  2-6  QT, 

NG,  CO,  PS  No.  9670  2-6  QT-QC  & 

NG/CO/PS-OC. 
Cocaine  Metatx>lite  QC  Pnmary  2-6  QT- 

C,  8QT-C  No.  9670  2-6  QTC-QC,  9670 

8QTC-QC. 
Cocaine  Metatxjflte  QC  Primary  8QT  No. 

9670  8QT-0C. 

Cocaine  MetaboWe  QC  Primary  B-F.  L, 

M.  H.  No.  9670  (B-F.  L.  M,  H)-QC. 
Cocaine    Metabolite    QC    Pnmary    Bulk 

Control  M,  No.  9670-M. 
Cocaine  Metatxjirte  QC  Primary  Standard 

Control  M,  No.  9670-M. 
Cocaine  Metabolite  QC  Pnmary  X,  No. 

9670X-QC;  Primary  Z,  No.  9670Z-QC. 
Cocaine   Metabolite    Stock   Tracer,    No. 

97156 


Codeine   Metabolite   Bulk   Tracer;   Code 
3B48T 


Hign  Multiconstituent  (9)  Stock  Standard 
Cat  No  92622. 

Low  MuWiconstrtuent  (9)  Stock  Standard 
Cat.  No.  92620. 

Lo*,  Medium.  High  Mutnconstituert  Stock 
Standards,  No.  90967,  90968,  90969. 

Mednjm  Multiconstituent  (9)  Stock  Stand- 
ard Cat  No.  92621 . 

MettWtttone  Bulk  Calibrators  (B-F)  Code 

No.  9676  (B-F). 
Metfiadone  Butk  Calitxators   (L,   M.   H) 

Code  No  9676  (L  M.  H) 


Form 


Kit:  6  Vials 

5  nil  Via!  

Kit:  3  Vials 

Cartxjy:   IX.  Flask:  4U  2L,   1L,  500ml. 
250mt,  200ml.  100ml.  Bottle:  SmI. 

Kit:  100  Tests  

Kit:  100  Tests  

SmI  Val 

Plastic  Bottle:  20ml  

Carboy:  9  5.  19  L  

Carboy:  2X.  10L,  Flask:  6L,  4L.  2L,  IL, 

250ml,  200ml. 
Cartxjy:  9.5.  19  L 

Carboy:  20L,  10L.  Flask:  6L.  4L.  2L.  1L. 

250ml,  200ml. 
Carboy:    20L.    lOL.    Flask:    6L.    2L.    1L. 

250mt.  200rri. 
Carboy:   SOL,   45.5L,   20L.    13.2SL,    13L, 

lOL,  9L.  Ftask-  6L.  4L,  2L,  1L.  250ml. 

200ml. 
Vial:  SmI  


Date 


Carboy:  20.  10L;  Flask:  6.  4,  2,  1L.  500. 

250.  200.  100ml;  Bottle:  950,  500,  100, 

50,  Sfrt;  Ampule:  20.  10.  5.  2ml 
Cartxjy:  20.  lOL;  Flask:  6.  4,  2,  1L.  500. 

250,  200.  100ml;  Bottle:  950,  500.  100. 

SO^Smt;  Ampule:  20,  10,  5,  2ml. 
Carboy:  20.  10L;  Flask:  6.  4,  2.  1L.  500. 

250,  200.  100ml;  bottte:  950,  500,  100, 

50.  5ml;  Ampule:  20,  10,  5,  2ml. 
Cartxjy:  10L  Flask:  4L.  2L,  1L,  500  ml, 

250  ml.  200  ml,  100  ml.  Bottle:  5  ml. 
Flasks:  1  liter.  250  ml.  and  200  ml  


Bottle:  5  ml 


Carboy:   10L,  Flask:  4L,  2L.   1L,  500ml. 

250ml,  200ml,  100ml.  Bottle:  SmI. 
Flasks:   6L,   4L,   2L,    1L.   500ml,   250ml. 

200ml.   100ml;  Bottles:  950ml,  500ml, 

100ml,  50ml,  30m(,  Sml;  Amp:  20.  10, 

5.2ml. 
Sizes:  50,  45.  20,  10,  8.  6.  4.  2.  1L,  500. 

250.  200.  125.  100,  50.  35,  30,  20,  15. 

10.  Sml;  Ampules:  50,  20,  15.  10.  5, 

2ml. 
Carboy:  50.  20,  10L;  Flask:  6,  4,  2,  1L. 

500,  250.  200,  100m);  Bottle:  950,  500, 

100,  50.  Sml;  Ampule:  20,  10,  5,  2ml. 
CartXJy:  50.  20,  10L;  Flask:  6,  4,  2.  1L. 

500.  250.  200.  100ml;  Bottle:  950.  500. 

100,  50,  Sml;  Ampule:  20.  10,  5,  2nH. 
Cartxjy:  10.  20L;  Flask;  6,  4,  2,  1L,  500, 

250.  200,  100ml;  Bottle:  950,  500,  100, 

50.  Sml;  Ampule:  20,  10,  5,  2ml. 
Carboy:  50,  20,   lOL;  Flask:  6,  4.  2.  1L. 

500,  250.  200.  100ml;  Bottle:  950,  500. 

100.  50.  Srrt.  Ampule:  20.  10.  5.  2ml. 
20  L.  10  L  Carboy;  6  L,  2  L.  1  L.  250  ml. 

200  ml  Flask. 
20  L,  10  L  Carboy;  6  L.  2  L,  1  L.  250  ml. 

200  ml  Flask. 


07/28«8 
07/28«8 

07/28'88 

12/27  88 

07/2888 
09 -22 '89 
07  28'88 
040778 
07  07-88 

10  28'85 
0707  88 
1028  85 
0M9'89 
103085 

0V19/89 
02 '30 '91 

'0/2a^i 

102591 

1 1  23  88 
11-10.^7 
11/10/87 
0605,89 
10  30'85 

06  02  94 

07/02  91 

07/02'91 

10'06'89 

07'02,'91 

09/02/66 
09/02/88 
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Suppitef 


Exempt  Chemical  Preparations— Continued 


Abbott  Latxxatories 

Abbott  Latwratories 
Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Latxjratories 

Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 
Atjbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 

Atibott  Latioratories 
Abbott  Laboratories 

At)bott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Laboratories 


Product  name 


Mettiadone   Bulk   Stock   Standard  Code 

No.  95952 

Methadone  Calibrators  No.  9676-01  

Mettiadone  Calibrators  B-F  No.  9676  B-F 
Methadone  Controls  L,  M.  H  No.  9676-L. 

M,  H. 

Methadone  Controls  No.  9676-10  

Methadone  QC  Pnmary  NG.  CO.  PS  No 

9676  NG/CO/PS-QC. 

Methadone   Stock    Standard   Code    No. 
95720. 

Morphine  Stock  Standard.  No.  97291  

Morphine  Stock  Standard,  No.97291  A-B 


Multiconsfituent  (9)  QC  Contro*  H  Cat. 
No  92625. 

Mutticonstituent  (9)  QC  Control  L  Cat.  No. 
92623. 

Mutticonstituent  (9)  QC  Controt  M  Cat. 
No.  92624. 

Mutticonstituent   Bulk   Controts   L,   M,   H 

(No.  9687-L,  M.  H). 
Mutticonstituent  Control  for  Abused  Drug 

Assays  Bulk  L.  M.  H.  No.  9687-L.  M.  H. 
Mutticonstituent  Control  for  Abused  Drug 

Assays  L.  M.  H;  No  9687-L.  M.  H. 
Mutticonstituent  Control  for  Abused  Drug 

Assays  QC   Pnmanes   L.   M,   H;   No. 

9687-L.  H.  H-QC 
Mutticonstituent  Controls  for  Abused  Dn^g 

Assays.  No.  9687-10. 
Nordia^epam  Serum  Bulk  Stock  Standard 

No.  94941 
Nordiazepam  Serum  Bulk  Stock  Stand- 
ard: Codef>4o.9494l. 
Nordiazepam  Serum  Stock  Standard  No 

94941,  94941  A,  B. 

Nordiazepam    Serum    Stock     StarxJard: 

Code  No  94941. 
Nordiazepam  Serum  Stock  Standard:  No. 

94941 
Nordiazepam  Stock  Standard  No.  97757, 

97757  A.  B. 

Nordiazepam  Stock  Standard,  No.  97757 
Opiate  Bulk  Calibrators,  B-F,  1^.9673  B- 
F 

Opiate  Bulk  Controls.  L  and  H  No.  9673  L 
andH. 

Opiates  Bulk  Controls,  No.  9673X.  Y.  Z  ... 

Opiates  Bulk  Tracer.  No.  97458 


Optates  Bulk  Tracer,  Codei  3B25T 


Opiates  Control  X,  Y,  Z;  No.  9673X.  Y,  Z 
Opiates  QC  Pnmary  (B-F,  L,  M,  H)  QC 

t^.  9673  (B-F,  L.  M.  H)  QC. 
Opiates  QC  Primary  2-6  QT.  NG.  CO,  PS 

No.  9673  2-6  QT-OC  &  NG/CO/PS-OC 


Form 


10  L  Carboy;  6  L,  2  L,  1  L  Flask  

Kit:  6  Vials 

5  ml  Vial  

5  ml  Vial  

Kit:  3  Vials 

Cartwy:  20,  10L;  Flask:  6.  4.  2,  1L,  500, 
250,  200,  100ml;  Bottle:  950,  500,  100, 
50,  5ml;  Ampule:  20,  10,  5,  2ml. 

1  L.  500  ml,  100  ml  Bottle  

Vial:  125ml  

Carboy:  20L.  lOL  Flask:  4L,  2L,  1L,  500 

ml.   250   ml,   200   ml.    100   ml   Bottfe: 

950ml,  500ml,  100ml,  5ml. 
Carboy:  50,  20,  lOL;  Flask:  6,  4,  2,  1L, 

500,  250,  200,  100ml;  Bottle  950,  500, 

100,  50,  5ml;  Ampule:  20,  10,  5,  2ml. 
Carboy:  50,  20,  lOL;  Flask:  6,  4,  2.  1L, 

500,  250,  200,  100ml;  Bottle:  950,  500, 

100,  50,  5ml;  Ampule:  20,  10,  5,  2ml. 
Carboy:  50.  20.  10L;  Flask:  6,  4.  2.  1L, 

500,  250,  200.  100ml.  Bottle.  950,  500, 

100,  50,  5ml;  Ampule:  20,  10,  5.  2ml. 
Carboy:  20L,  10L,  Flask:  10L,  6L,  4L,  2L, 

1L,  250ml,  200ml, 
Carboy:  20L,  10L,  19L,  9  5L.  6L.  4L,  1L, 

Flask:  250ml.  200ml. 
Vial:  5  ml  

Cartxjy:   10L.  Flask:  4L.  2L.   1L.  500ml. 

250ml.   200ml.    100ml.    Bottle:    950ml, 

500ml,  lOOrDl,  5ml. 
Kit:  6  vials  

Cartwy:  10  liters;  Flask:  6  liters,  2  liters,  1 

liter. 
Carboy:  10  liter.  Flask:  6  liter,  2  liter  

CartXDy:  20L,  lOL  Flask:  4L.  2L,  1L.  500 
ml.  250  ml.  200  ml.  100  ml  Bottle:  950 
rm.  500  ml.  100  ml,  5  ml. 

Bottle:  125  ml : 


Bottle:  125  ml 


Carboy:  20L,  10L  Flask:  4L.  2L.  1L,  500 

ml,  250   ml,  200   ml,    100   ml   Bottle: 

950ml,  500ml,  100ml,  5ml. 

Bottle:  125ml  

Cartoy;  SOL,  45.5L.  20L.   19L,   13.25L, 

13L,  10L.  9.5L.  9L  Flask:  6L.  4L,  2L. 

1L,250nf)l,  200ml. 
Cartx>y:   SOL,   45.5L,   20L.    19L,    13  25L, 

13L,   10L.  9.5L.  9L  Flask:  6L.  4L.  2L, 

1L.250nnl,  200ml. 
Cartxjy:   20L,    10L,    Flask:   6L,   2L,    1L, 

250ml,  200ml. 
CartJOy:   SOL,   45.5L,   20L,    19L,    13.25L. 

13L.   10L.  9.5L.  9L  Flask:  6L.  4L.  2L. 

1L.  250ml.  200ml. 
Sizes:  SO.  45,  20,  10,  8,  6,  4,  2,  1L,  500. 

250,  200,  125,  100,  SO,  35,  30,  20,  15, 

10.  5ml;  Ampules:  SO.  20.  15.  10,  S. 

2ml. 

Vial:  5ml  

Carboy:  lOL  Flask:  41.  2L.  1L,  500  ml, 

250  ml,  200  ml.  100  ml  Bottle:  5ml. 
GartJoy:  20,  10L;  Flask:  6,  4,  2,  1L,  500, 

250.  200.  100ml;  Bottle:  950.  500.  100. 

50.  5ml;  Ampule:  20,  10,  5.  2ml. 


Date 


09/02/88 

09/02/88 
09/02/88 
09/02/88 

09/02/88 
02/20/91 


09/02/88 

10/16/85 
11/22/88 


07/02/91 

07/02/91 

07/02/91 

09/03.87 
10/06/89 
10/06/89 
10/06/89 

10.06,89 
05/02/88 
12/07/87 
11/22/88 

12/07/87 
05/02/88 
11/22/88 


04/21/86 
05.'07/86 


05/07/86 

01/19/89 
05/07,86 

06/02/94 


01/19/89 
11/22/88 

02/20/91 


Supplier 


Abbott  Laboratories . 

Abbott  Latx>ratories  . 
At)bon  LatxKatories . 
Abtxjtt  Latxjratories . 

Abtx>tt  Laboratories . 

Abbott  Laboratories  . 

Abbott  Latwratones . 

Abbott  Laboratories . 

Atybott  Laboratories . 
Abbott  Latx>ratories . 
At>bott  Latx>ratories  . 
Abbott  Laboratories  .. 

At)tx>tt  LatxKatories .. 

Abbott  Laboratories .. 
Abbott  Latx>ratories .. 

Abbott  Laboratories .. 


At>bott  Latioratories 
Abbott  Laboratones 


Abtx)tt  Latwratories 


Abtjott  Laboratones 
Abbott  Latxjratones 
AbtKjtt  Latioratones 


Abtx>tt  Latx>ratones 
Abbon  Latx>ratones 
Abtx>tt  Laboratories 


Abbott  Latxjratories 
Abbott  Laboratories 

Abtxjtt  Latioratones 

Abt>ott  Laboratories . 
Abtxjtt  Latxjratones . 


Exempt  Chemical  Preparations— Continued 


Product  name 


Opiates  QC  Primary  8QT  No.  9673  8QT- 
QC. 

Opiates  QC  Primary  Bulk  Control  M,  No. 

9673-M. 
Opiates  QC  Primary  Standard  Control  M, 

No.  9673-M. 
Opiates  QC  Primary  X.  No.  9673X-QC; 

Pnmary  Y.  No.  9673Y-QC;  PrimaryZ, 

No.  9673Z-QC. 
Opiates  Stock  Tracer.  No.  98718  


Phencyclidine  Bulk  Calibrator,  B-F  No. 
9672  B-F. 

Pt>encyclKline  Bulk  Control  M.  No.  9672 
M. 

Phencyclidine  Bulk  Controls,  L  and  H  No. 
9672  L  and  H. 

Phencyclidine  Bulk  Controls,  No.  9672X. 

Y.Z. 
Phencyclidine    Control    X.    Y.    Z;    No. 

9672X,  Y.  Z. 
Phencyclidine  QC  Pnmary  (B-F.  L,  M.  H) 

QC  No.  9672  (B-F.  L,  M.  H)  QC. 
Phencyclidine  QC  Primary  2-6  QT  NG. 

CO.  PS  No.  9672  2-6  QT-QC  &  NG/ 

CO/PS-QC. 
Phencyclidine  QC  Primary  8QT  No.  9672 

8QT-QC. 

Phencyclidine  QC  Primary  X.  No.  9672X- 
QC;  Primary  Z,  No.  9672Z-QC. 

Phencyclidine  Stock  Standard  No.  97158, 
97158  A-B 

Phencyclidine  Stock  Standard.  No.  95356 


Phencyclidine  Stock  Standard,  No.  97158 
Phenot)art)ital  Bulk  Calibrators  No.  9500 
B-F. 

Phenobarbital  Bulk  Controls  No.  9500  L, 
M,  H. 

Phenotwrbital  Control  L,  Codei  7A70-L  ... 

Pt>enot>arbital  Enzyme  Inhibitor  Stock 

Phenobarbital  QC  Primary  B-F,  L,  M,  H 
Item  No.  9SO0B-F,  L,  M,  H. 


Phenot)arbital   Stock   Solution   i    n^ml 

Code  No.  94312. 
Phenobarbital  Stock  Solution  10  mg/ml 

Code  No.  94313. 
Phenobarbital  Stock  Standard  500  ug/ml 

Item  No.  99259. 


Phenobarbital  Stock  Standard  Solution  .... 
Polyethylene  Glycol  8000,  16%  Solution 

in  0.09  M  Barbital  Butter,  No  7541 . 
Polyethylene  Glycol  8000,  18%  Solution 

in  0.09M  Barbrtal  Butter:  No.  07602. 

Progesterone  Buffer  No.2242J  

Progesteror>e  Buffer  No.2242J0001  


Form 


Carboy:  20,  10L;  Rask:  6,  4.  2,  1L,  500. 

250,  200,  lOOnH;  Bottle:  950,  500,  100. 

50.  5ml;  Ampule:  20.  10,  5,  2ml. 
Flasks:  1  Wer,  250  ml.  and  200  ml 


Bottle:  5  ml 


Carboy:  10L,  Flask:  4L.  2L.  1L.  500ml. 
250ml,  200ml.  100ml,  Bottle:  5ml. 

Flasks:  6L,  4L.  2L.   1L,  SOOmI,  250ml, 

200ml.   lOOml;  Botles:  950ml,  500ml. 

100ml,  50ml.  30nf»l.  5ml;  Amp:  20,  10. 

5.2ml. 
Carboy:  SOL.  45.5L.  20L.   13.25L.   13L. 

10L.  9L  Flask:  6L.  4L.  2L.  1L,  250ml. 

200ml. 
CartX)y:  SOL.  45.5L.  20L,   1325L.   13L, 

10L.  9L  Flask:  6L.  4L.  2L.  1L.  250ml. 

200ml. 
Carboy:  SOL.  45.5L.  20L.   13.25L.  13L. 

10L.  9L  Flask:  6L.  4L.  2L.  1L.  2S0ml. 

200ml. 
Carboy:  20L.    10L.   Flask:   6L.  2L,   11. 

250ml.  200ml. 
Vial:  5ml  

Carboy:  10L  Flask:  4L.  2L,  1L.  500  ml, 

250  ml.  200  ml.  100  ml  Bottle:  5ml. 
Carboy:  20.  10L;  Flask:  6,  4,  2.  1L.  500. 

250.  200.  lOOml^  Bottle:  950.  500.  100. 

50.  5ml;  Ampule:  20.  10.  5,  2ml. 
Carboy:  20.  10L;  Flask:  6.  4.  2,  1L.  500. 

250,  200.  100ml;  BoMe:  950,  500.  100. 

50.  5ml;  Ampule:  20.  10.  5.  2m(. 
Carboy:  10L.  Rask;  4L.  2L.  1L.  500ml. 

250ml,  200m).  100ml.  Bottle:  5ml. 
Carboy:  20L,  10L  Flask:  4L.  2L,  1L.  500 

ml,  250  ml.  200  ml.   100  ml  Bottle: 

950ml.  SOOmI,  100ml.  5ml. 
Flask:  100ml.  200ml,  250ml.  500ml.  1L, 

2L,  4L.  Bottle:  5ml.  100ml.  500ml,  950 

ml.  Cartx>ys:  lOL.  20L. 

Bottle:  125ml 

Carboy:  SOL.  45.SL,   19L,   13.25L,   13L, 

9.5L.  9L;  Flask:  6L.  4L.  2L.  1L.  250ml. 

200ml. 
Carboy:  SOL,  4S.SL,   19L.   13.25L.   13L. 

9.5L.  9L:  Flas.'<;  6L.  4L.  2L.  1L.  250ml. 

200ml. 

Vial:  10ml  

Vial:  2ml  

Cartx)y:  20,  lOL:  Flask:  6.  4.  2.  1L.  500. 

250.  200.    100ml:   Bottles:   950.   500. 

100,  50,  5ml;  Ampules:  20.  10,  5.  2ml. 
Plastic  Bottle:  125  ml  


Plastic  Bottle:  125  ml 


Carboy:  SO.  20,  10L;  Flask:  6,  4,  2,  1L, 
500,  250,  200.  100ml;  Bottles:  950. 
500,  100,  50,  5ml;  Ampules:  20,  10,  5, 
2ml. 

Bottle:  1  liter 

Plastic  Bottle:  300  ml,  ISO  ml 

Stainless  Steel  Tank:  lOOO  liters 


Date 


Bottle:  30m!  

Box:  100  Botttes.'SOmI 


10/25/91 

11/10/87 
11/10/87 
06/05/89 

05/07/86 

03/21/86 

09'26'86 

03/21/86 

01/19«9 
01/19/89 
11/22/88 
02'20'91 

10/25 '91 

06'05/89 

11/22/88 

04/18/89 


11/21/85 
06/1 6'88 


06/1688 


01.25/94 
0i'2a'84 
01/04,'9l 


0323/87 


03'23'87 


01/04*91 


Oe'12/82 
09/21/77 

0309  88 

03/11/92 
0311/92 
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Exempt  Chemical  PREPAnATiON&— Continued 


Supp*er 


AMxJtt  Laboratories 


Abtwa  Laboraiones . 
Abboa  Laboratories 


Abbott  Laboraiones . 

At)botl  Latxy  atones 

Abbott  Laboratories  . 

Abbott  Laboraiones . 

Abbott  Laboratorws  . 
Abbott  Laboraiones . 

Attwtt  Laboratories  . 
Ab;  -ott  Laboratories . 
AbboQ  Laboratories  . 

Abbott  Laboratories  . 

Abbott  Laboratories  . 
Abbott  Laboratories  . 

Abbott  Latwratories 

Abbott  Laboratories 

Abbott  Laboratories . 

Abbott  Laboratories . 
Abbott  Laboratories . 

Abbott  Laboratories  . 

Abbott  Latxiratories 

Abbott  Laboraiones  . 
Abbott  Laboratories 
Abboa  Laboratories . 

Abbott  Laboratories  . 

Abbott  Laboratories 

Abbott  Laboratories  . 

Abtwfl  Laboratories  . 

Abbon  Laboratories 

Abbott  Lalx>ralories 
Abbott  Laboratories . 

Abbott  Laboratories 

Abbott  Laboratories 

Abtxifl  Laboratories 


Product  name 


Progesterone  Bufc  Bufter  No  I29i8 


Progesterone  Reagent  Pack  Mo.2242-20  . 
Propoxypf.ene   Bok   Calibrator  B-F   No. 
9675  8^ 

Propoxyphene  Buth  Control  L.  M.  H  No 
9675  L.  M.  H. 

Propoiyphene    Bulk    Tracer    Nam    No. 
92003 

Propoxyphene  Calibrators  ttenn  No  9675- 

01. 
Propoxyphene     Calitxators     (tern     No. 

9675eF 
Propoiyphene  Controls  Mem  Na  967&-10 
f^opQRyphene  Controls  'tem  No.  9675L. 

M.H. 
Propoxyphene  CXi  Primary  B-F,  L,  M.  H. 

2  tiem  No.  9675(B-F.  L.  M,  H.  Z)-OC. 

Propoxyphene  QC  Pnmary  NG.  CO.  PS 
Na  9675  NG/CO/PS-OC. 

Propoxyphene  Stock  Standard,  100  mcg^ 
ml  Item  No.  92005. 

Propoxyphene    Stock    Tracer    ttem   No. 

92001. 
Propoxyphene  Tracer  ttem  No.  9675-T     . 
SecobarbOai    Bulk    Calibrator.    B-F    No. 

9609. 
Secobarbital  Bulk  Controls,  L  and  H  No. 

9669 
Secoberbrtal   Stock    Standard    lOOOmcg/ 

n4^to.  90107.  500mcg/m»-No   90107A. 

200mc^m»-No.  90107B 
Secobtfbrtal  Stock  Standard  No.  97171, 

97171  A.  B. 

Secobarbital  Stock  Standard,  No  97i7i 
Spectrum  Phenobartntal  Calibrator  ll-VI. 

Noe.  9755,  9757.  9759,  9761,  9763. 
Spectrum    Phenobarbital    Conlrof,    Nos 

9876,  9878,  9880   (L,  M,  H). 
TDx     Amphetamine     Class     Caklxators 

9667-01 
TDx  Amphetamine  Class  Caktxators  B-F 
T0»  Amphetemine  Class  Control  L  and  H 
TDx  Amphetamine  Class  Conuols  9667- 

10. 
TDx  Amphetamine  Class  Reagent  Pack, 

No.  9667-60. 
TDx  Amphetamine  Class  Tracer  Solution, 

No.  9667T 
TDx         Amphetamine/ Methamphetamne 

Cakbralor.  No.  96660V 
TDx        Amphetamine/Methamphetanwie 

Controls,  No.  9668-10. 
TDx  Barbiturates  Calibrators  No  9669  B- 

F 
TDx  Barbiturates  Calitxators  No  9669-01 
TDx   Barbttwates  Cakbraiors.   B-F   No. 

9669 
TDx  Barbrturates  Control  L,  H  No.  9669 

UH. 
TDx  Barbiturates  Control.  L  and  H  No. 

9669. 
TOx  Barbrturates  Controls  No.  9669-10  ._ 


Form 


Carboy:  SOL,  25L,  20L.   19L,   15L,  13L, 

10L,  9L;  Bottle:  950ml,  500ml,  100ml. 

50ml.  30ml,  20ml;  Amp:  20ml,  lOrnl. 

5ml,  2ml. 

Kit  4  Bottles   

Carboys  or  Flasks:  50L,  45.5L.  20L.  19L. 

13.25L,  13L.  10L.  9.5L,  9L.  6L.  4U  2L, 

1L,  250ml,  200ml. 
Carboys  or  Flasks:  SOL,  45.5L,  20L,  19L, 

t3.25L.  13L,  10L,  9.5L.  9L.  6L.  4L.  2L, 

1L.  250ml,  200ml. 
Carboys  or  Flasks:  50L,  45.5L,  20L  191. 

13.25L,  13L,  10L,  9.5L.  9L.  6L.  4L,  2L, 

1L,  250ml,  200ml. 
Kit:  5  vials  ™ 


Vial:  5ml 


Wt:3 

ViahSnH 


Carboy:  20.  10L  Flasks:  6.  4,  2,  IL.  500. 

260.  200,  100ml  Bottles:  950,  500,  100. 

50.  5ml  Ampules;  20.  10,  5,  2ml. 
Cwboy.  20.  10L;  Flask;  6.  4.  2.  iL.  500. 

250.  200,  100ml;  Bottle:  950ml.  500, 

100,  50,  5nnl;  Ampule;  20.  10,  5.  2ml. 
C»boys;  20.  10L  Flasks:  6.  4,  2,  1L,  500. 

250.  200,  100ml  Bottles:  950,  500,  100. 

50,  5ml  Ampules:  20,  10,  5.  2ml. 
Bottle:  12ml 

Bottles:  3.2ml.  5ml  

Cartoy:  20L.  lOL,  Flask:  6L,  4L,  2L.  IL. 

250ml,  200ml. 
Carboy:  20L.  lOL.  Flask:  6L,  4L,  2L,  IL, 

260ml.  200ml 
Carboy:   20L,    lOL,    Flask:    4L,    2L,    IL, 

500ml,  250ml,   200ml,    100ml.   Bottle: 

950ml.  500ml.  lOOml,  5ml. 
Carboy:  20L.  lOL  Flask:  4L.  2L.  IL   500 

ml,  250  ml.  200  ml,  100  ml  Bottle;  950 

ml,  500  ml,  lOOrrt.  5rr<. 

Bottle;  126ml  _ 

Bottle:  4ml  — 


BoWe:  4m» 

Kit  containing  6  vials 


Bottle:  5  ml 

Bottle:  5  ml 

KM  containing  2  vtals 


KKcorvanng  1  vial 

Bottle:  5  ml 

Bottles:  4ml  

Bottles;  4ml 

5  ml  Vial 


Date 


Kit:  5  Vials,  5  ml  each 
Bottle:  4  ml 


SnrriVial . ....'. ■: 

BoOte:  4ml  

Kit  2  Viaift,  5  ml  each 


06/11/92 


03/11/92 
11/30«0 


U/3fV90 

11/30/90 

11/30/90 

11/30«0 

11.-3O<90 
11/30/90 

li/30«0 

11/30^90 

11/30/90 
03/21/86 

0321 -BS 

01/03/89 

11.'22;88 

11/21/85 
10A)3-'85 

1003/85 

03/01 ''88 

03/01/88 
03rt)l/88 
03«1/88 

03A>1/88 

03/01  .Ba 

08/23,85 

0&'23/85 

07/01 /-sa 

07/0'' .-88 
lOA38i«6 

07/01/88 

10/08/85 


Supplier 


At}t>ott  Latx>ratories 

Abbott  Laboraiones 

Abbott  LatXM-atories 

Abbott  Laboratories  . 

Abbott  Latx>ratories . 

Abbott  Latxxatories . 

At>bott  Lat>oratories . 

At)bott  Laboratories  . 

Abbott  Latxiratories  . 

Abbott  Latwratones . 

Abbott  Latioratones  . 

Abbon  Lalxjratones  . 

Abbon  Latx)ratones . 

Abtx)tt  Latxjratones  . 

Abt>ott  Latwratories . 

Abbott  Latxxatories . 

AtiboR  Latx>ratories  . 

Abbott  Laboratories . 

At)bon  Latx>ratones .. 

Abt)ott  LatXKatories  .. 

Abbott  Laboratories .. 

Abtwtt  Laboratories .. 

Abtwn  Laboratories .. 

Abbott  Laboratories .. 

At3bott  Laboratories .. 

Abbott  Latxxatories .. 

Abbott  Laboratories .. 

Abbott  Laboratories .. 


Abtx>R  Laboratories 
Abtwtt  Laboratories  . 

Abbott  Latx>ratories . 

Abt)ott  Laboratones . 

Abbott  Latx>ratories . 
At>t>ott  Laboratories . 

Abtxitt  LatXKatories . 
Abbott  Latx>ratories . 

At>bott  Laboratories . 


Exempt  Chemical  Preparations— Continued 


Product  name 


TDx     Benzodiazepines    Calibrator    No. 

9674  B-F. 
TDx    Benzodiazepines    Calibrators    No. 

9674-01 . 
TDx    Benzodiazepines    Calibrators,    No. 

9674-01 . 
TDx  Benzodiazepines  Controls  L,  H  No. 

9674  L.  H. 
TDx  Benzodiazepines  Controls  L,  H  No. 

9674-10. 
TDx     Benzodiazepines     Controls,     No. 

9674-10. 
TDx  Benzodiazepines  Serum  Calibrator 

No.  9682  B-F. 
TDx  Benzodiazepines  Serum  Calibrators 

B-F:  Code  No.  9682  B-F. 
TDx  Benzodiazepines  Serum  Calibrators: 

Code  No.  9682-01. 
TDx  Benzodiazepines  Serum  Calibrators: 

No.  9682-01 . 
TDx  Benzodiazepines  Serum  Controls  L, 

M,  &  H:  No.  9682  L,  M.  H. 
TDx  Benzodiazepines  Serum  Controls  L, 

M,  H:  No.  9682  L,  M.  H. 
TDx    Benzodiazepines   Serum   Controls: 

Code  No.  9682-10. 
TDx    Benzodiazepines   Serum   Controls: 

No.  9682-10. 
TDx  Cannat>inoids  Calibrators  B-F  (9671- 

02). 
TDx  Cannabinoids  Calibrators  B-F  (No. 

9671-01). 
TDx  Cannabinoids  Controls  L,  M,  and  H 

(9671-11). 
TDx  Cannabinoids  Controls  L,  M.  H  (No. 

9671-10). 
TDx    Cannabinoids    Fluorescein    Tracer 

Solution  (No.  9671 -T). 
TDx   Cannabinoids   Reagent   Pack   (No. 

9671-20). 
TDx  Cocaine  Metabolite  Calibrator  B-F 

No.  9670  B-F. 
TDx  Cocaine  Metabolite  Calibrator,  B-F 

No.  9670. 
TDx  Cocaine  MetatxDiite  Calibrators  No. 

9670-01. 
TDx  Cocaine  Metatx)lite  Control  L,  H  No. 

9670  L,  H. 
TDx  Cocaine  Metatxjiite  Control,  L  and  H 

No.  9669. 
TDx    Cocaine   Metabolite   Controls    No. 

9670-10. 
TDx     Cocaine     Metabolite     Fluorescein 

Tracer  Solution  No.  9670  T0001 . 
TDx     Cocaine     Metabolite     Fluorescein 

Tracer  Solution  No.  9670-T. 
TDx  Cocaine  Metabolite  Reagent  Pack  ... 
TDx  Cocaine  Metabolite  Reagent  Pack 

No.  9670-20. 
TDx   Multiconstituent  Controls   L,   M,   H 

(No.  9687-L,  M,  H). 
TDx  Opiates  Calibrators  B-F;  No.  9673- 

01. 
TDx  Opiates  Calibrators.  B-F  No.  9673  ... 
TDx  oipiates  Controls  L  and  H;  No.  9673 

L,  H. 
TDx  Opiates  Controls,  L  and  H  No.  9673 
TDx  Opiates  Fluorescein  Tracer  Solution 

No.  9673T0001. 
TOx  Opiates  Fluorescein  Tracer  Solution: 
No.  9673-T. 


Form 


5  ml  Vial  

Kit:  5  Vials,  5  ml  each  ... 

Bottles:  4ml  

5  ml  Vial  

Kit:  2  Vials,  5  ml  each  ... 

Bottles:  4ml  

Bottle:  4  ml 

Bottle:  4ml,  5ml  

Kit 

Kit  containing  6  vials 

Bottle:  4  ml 

Bottle;  4  ml 

Kit 

Kit  containing  3  vials 

Bottle;  5  ml 

Bottles:  5  ml  

Bottle:  5  ml 

Bottles:  5  ml  

Bottle:  5  ml 

100  tests  

5  ml  Vial 

Bottle:  4ml 

Kit:  5  Vials,  5  ml  each  .... 

5  ml  Vial 

Bottle;  4ml  

Kit:  2  Vials,  5  ml  each 

Kit:  100  Vials,  5  ml  Each 
Box:  5  ml  Vial 


Reagent  well:  5ml 
Kit:  100  Tests 


Bottle:  5  ml 
Vial:  4  ml  ... 


5  ml  Vial  . 
Vial;  4  ml 


Vials;  5ml  

Box:  10  Vials.  5  ml  each 

Reagent  Well;  5  ml  


Date 


07/l8/'88 

07/18/88 

04/21/86 

07/18/88 

07/18/88 

04/21/86 

05/02/88 

12/07/88 

12'07/88 

05'02'88 

12/07/87 

05/02/88 

12'07/88 

05'02/88 

06/19/87 

10/24/86 

06/19/87 

10/24/86 

10/27/86 

10/27/86 

07/07/88 

10/02/85 

07/07/88 

07.'07/88 

lO/OZBS 

07/07/88 

07/07/88 

07/07/88 

10'02/85 
07/07/88 

09/03/87 

02'29/88 

05/07/86 
02/29/88 

05/07/86 
07/0a'88 

02/29/88 
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Exempt  Chemical  Preparations— Continued 


Supplier 


Abbott  Latxxatones 

Abbott  Laboratories 

Atitx>lt  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 
Abtwtt  Laboratories 

Abbott  Laboratories 
Abbott  Latxxatones 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratones 

Abbott  Laboratories 

Abbott  Laboratones 

Abbott  Laboratories 
Abbott  Laboratories 
Abbott  Laboratones 
Abbott  Laixxatories 

Abbott  Laboratories 

Abbott  Laboratories 

Abbott  Laboratories 
At)t)on  Laboratories 
Abbott  Laboratones 

Abbott  Laboratories 

Abbott  Laboratories 
Abbott  Laboratones 

Abbott  Laboratories 
Abbott  Laboratories 

Abbott  Latwatories 


Product  name 


TDx  Opiates  Reagent,  Pack  No.  9673-20. 

100  tests. 
TDx   PhencycMine   Bulk   Calibrator   B-F 

No.  9672  B-F. 
TDx   PhencyclKJine   Bulk  Calibrator  B-F 

No.  9672  B-F 
TDx  PhencycMine  Bulk  Control  U  M,  H 

No.  9672  L.  M.  H 
TDx  Phencycltdine  CalOrators  B-F   No. 

9672-01. 
TOx  PhencycMine  CaMxators.  B-F  No. 

9672. 
TDx  PttencycliOtfie  Control  M  No.  9672  _. 
TDx  Phencyclidine  Controls  L,  M,  H  No. 

9672  L,  M.  H. 
TDx  Phencyclidine  Controls  No.  9672-10 
TDx  Phencyclidirw  Controls,  L  arxl  H  No. 

9672. 
TDx    Phenobarbitai    Cakbrator-0.0.    5.0. 

10.0,  20.0,  40.0.  and  80.0  mcg/ml. 
TDx   Phenobarbitai  Calibrators  B-F   No. 

9500  B-F. 
TDx  PhenobartNtal  Calibrators  No.  9500- 

01  (9500  B-F). 
TDx  Phenobartxtal  Controls  No.  9500  U 

M,  H. 
TDx  Phenobarbitai  Controls  No.  9500-10 

(9500  L,  M.  H) 
TDx  Pt)enot>arbttal  Controta-  15.0,  30.0, 

50.0  mcg/ml. 
TOx  Propoxyphene  Reagent  Pack  ttem 

No.  9675-20. 
TDx  Systems  MutticonstituefTt  Controls  tor 

Abused  Drug  (No.  9687-10). 
TDx  Of  TDx/TDxFLx  Propoxypberw  Fkjo- 

rescein    Tracer    Solution     Item     No 

9675T0001. 
TDx,  ADx  Amphetamine  Class  Reagent 

Pack,  No.9667-20,  No  9667-55. 
TDx/TDxFLx      Propoxyphene      Reagent 

Pack  Item  No.  9675-60. 
Thyroxine  Binding  Globulin,  Thyroxine  I 

126. 
TrakPak  Five  Drug  Control  2-6  QT  Nos 

92212-92216. 

TrakPak    Five    Drug   Control    SOT    No 
93349. 

TrakPak  Five  Drug  Control  Stock  No. 
92210. 


Trakpak  Card  w/Cover  Code  i01249  .. 
Trakpak  Card  w/Tracers  Code  i0i248 
Trakpak  Cocaine  Tracer  Code  tS2l99 


Trakpak  Drug  of  AbLse  Screenirig  Sys- 
tem (40  test  kit)  Code  i04A74. 
Trakpak  Negatve  Control  Code  i04A74C 
Trakpak  Opiates  Tracer  Code  i92l96 


Trakpak      Reacton      Cartridge      Code 

I04A74B. 
Trakpak  THC  Tracer  Code  i92200 


X  Systems  Amphetamine/Methamphet- 
wrwie  II  Cakbr^or  B.  C.  D.  E.  F;  Ho. 
01A99-B,  C,  D,  E.  F. 


Form 


Reagent  Well;  5ml ,  100  tests 

5  ml  VbI _ _ 

Carboy:  9.5.  19  L  - 

Carboy:  9  5,  19  L  _ 

Kit  5  V«als.  5  ml  each 

Bottle:  4ml  „ 

Bottte:  4ml „ 

5  ml  Vial  

Kit  3  Vials,  5  ml  each 

Bottfe:  4ml  „ 

Kit  ctg:  6  vials  _.... 

5  ml  Vial _ 

Krt:  6  Vials,  5  ml  each „ 

5  ml  Vial - 

Kjt  3  Viais,  5  ml  each 

Kit  ctg:  3  vials  

Kit  100  tests  ~« 

Kit  6  Bottles 

Box:  100  bottles  or  less  

Kit:  100  tests 

Kit  100  tests  

Glass  Bottle:  i3ml  Plastic  Bottle:  250ml  . 

Carboy:  20,  10L  Flask:  6,  4,  2,  1L,  500, 
250,  200,  lOOml  Bottle:  950,  500,  100, 
50,  5ml  Ampule:  20.  10,  5,  2ml. 

Carboy:  20,  101;  FlaskL:  6,  4,  2.  1L,  500, 
250.  200.  100ml;  Bottle:  950,  500,  100, 
60,  5ml:  Ampule:  20,  10.  5,  2ml. 

Carboy;  20,  lOL  Flask:  6,  4,  2,  1L,  500, 
250,  200.  100ml  Bottle;  950.  500.  100, 
50.  5ml  Ampule:  20,  10,  5,  2ml. 

Box:  2000  cards  w/cover  „ 

Box:  2000  cards  

Flasks:  6,  4,  2.  1 L.  500,  250,  200,  lOOnH; 
Bottles:  950,  500,  100,  50,  5ml;  Am- 
pules: 20.  10.  5.  2mL 

Kit  40  cartridges „ 

Viah  Srrt  

Flasks:  6,  4,  2,  1L,  500,  250,  200,  100ml; 

Bottles:  950,  5.  00.  100,  50.  5ml:  Am- 

pules:  20,  10,  5.  2ml. 
Cartridge:  i  card 

Flasks;  6,  4,  2,  1L,  500,  250,  200,  100ml; 

Bottles:  950,  500,  100,  50.  5ml;  Ariv 

ptries:  20.  10.  5.  2mL 
Vatbtr*  


Date 


05/07/86 
07/i&'88 
07/18/88 
07/18/88 
07/1 8«8 
10/09«5 

09/26/86 

07/l8,'88 

07/18/88 
10/09'85 

0&'31/81 

06/16/88 

06/16/88 

06/l6«8 

06<-l6/88 

08/31/81 

11/30«0 

Oft  03/87 

11/3a'90 

03/01/88 
11, '30/90 
04/22,76 
10/19«0 

10/25«1 

lo/ig.w 


03/0&91 
03/08/91 
03/0891 


03/08/91 

03/08/91 

03/08/91 


03/08/91 

03/08/91 

07/1 4/8d 


Exempt  Chemical  Preparations— Continued 


Supplier 


Abbott 
Abbott 


Laboratones 
Latxxatories 


At5bo«  Laboratories 


Abbott 
Abbott 
Abbott 

Abbott 

Abbott 

Abbott 

Abbott 


Latxxatones 
Latxxatones 
Laboratones 

Latxxatones 

Laboratones 

Latxxatones 

Laboratories 


Adri/Techrum 
Adri,T^echnam 

Adri/Technam 

Adri/Techrwim 

Adri/Technam 
Adri/Technam 

Adri/Technam 
Adri/Technam  . 

Adri/Technam 
Adn/Technam  . 
Adn/Technam  . 
Adn/Tectwiam  . 


Adri/Technam 
Adn/Technam 

Adn/Technam 

Adri/Techr«m 

Adri/Technam  . 

Adri/Technam  . 
Adn/Technam  . 
Adn/Technam  . 

Adn/Technam  . 
Adri/Technam  . 
Adri/Technam  . 
Adri/Technam  . 
Adn/Technam  . 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
A  lltectv  Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
AlltectvApplied 
Alltech-Applied 


Product  name 


Science  Laboratories 
Science  Latxxatones 
SoerKe  Laboratones 
Science  Latxxatories 
Science  Latxxatories 
SoerKe  Latxxakxies 
Science  Laboratories 
Scierx^e  Laboratories 
Saerx^  Latxxatories 
Science  Laboratories 
Science  Laboratories 
SciefKe  Laboratones 


X    System*    Amphetamine/Me<hamphet- 

amine  II  Calitxators,  No.  01A99-01. 
X    Systems    Amphetamtne/Mettiamphet- 

amlne  II  Control  L,  M,  H;  No.  01A99-L. 

M,  H. 
X    Systems    Amphetamirw/Methamphet- 

amine  II  Controls,  No.  01A99-10. 
X  Systems  Methadone  CaMxators  B-F  .. . 
X  Systems  Methadone  Cahtxators  B-F  .... 
X  Systems  Mettiadone  Controls  L,  M,  H, 

No.  9676-10. 
X  Systems  Mettiadone  Controls  L,  M,  H; 

No.  9676  L,  M,  H. 
d-Amphetamine  (II)  Bulk  Stock  Standard 

Code  No.  95947 
d-Amphetamine  (II)  Stock  Standard  Code 

No.  95934. 
d-Amphetamine  (II)  Stock  Standard  No. 

95934,  95934  A-B. 

3-0rtfK>-Carboxymethylmorphine 

5-Ethyl-5-(  1  -Cartx)xy-n-propyl)     BartNturic 

Acid. 
5-Ethyl-5-(  1  -Carboxy-n-propyl)     Bartxturic 

Acid-Bovir>e  Serum  Albumin. 
5-Ethyl-5-(  1  -Cartx5xy-n-propyl)     Barbituric 

Acid-Rabbit  Serum  Albumin. 

Bartxturate  Standard 

Bartxturic    Acid    Sensitized    Red    Bkxx) 

Cells. 

BervzoyI  Ecgonine  

BeruoyI  Ecgonine  Sensitized  Red  Blood 

Cells. 

BeruoyI  Ecgonine  Standard  

Benzoyl  Ecgonlne-BSA 

Benzoyl  Ecgonine-RSA 

CMM-BSA  and  CMM-RSA 

(CartxjxymethylmorphJne  Bovine  Serum 

Albumin     or     Cartx)xymethylmorphlne 

Rat)b«t  Serum  Albumin). 

CannatXise  Cannabidiol  Standard 

Cannabuse  Delta  8  THC  Cartxjxylic  Acid 

Standard. 
CannatXise  Delta  8  THC  CarboxyNc  Acid 

Standard. 
Carxiabuse  Delta  9  THC  Carboxylic  fi^ki 

Standard. 
Cannatxjse  Delta  9  THC  Carboxyhc  Acid 

Standard. 

Cannabuse  Delta  9  THC  Standard 

CannatxJSe  DelU  9  THC  Standard 

Drug  Standards,  Acid/  Neutral  Mixture  A 

andB. 
Dnjg  Starxlards,  Basic  Mixture  A  and  6  . 

Mettiadone  Standard  

Morphine  Sensitized  Red  Bkxxl  Cells 

Morptwie  Standard  |in  distilled  water)  

Tropinecarboxylic  Acid  (ecgorvne) 

4-Mettiylaminorex 

e-Acetytodeme 

6-Monoacetylmorphine  HCI  

Atlylisotxrtyltjartxturk;  Acid  

Alphaprodine  HCL 

Alphenal  

Alprazolam  

Amobartxtal 

Amphetamine  HCL 

Aprobarbital 

Barbital  

Barbiturates,  Mixture  4 


Form 


Science  Latxxatories  I  Benzoylecgomne  Tetrahydrate 


Kit  6  vials 
Vial:  5  ml  . 

Kit  3  viah 


Bottte:  5ml  ... 
Kit:  6  Bottles 
Kit  3  Bottles 


Bottle;  5ml  

10  L  Cartjoy;  6  L,  2  L.  1  L  Flask 
1  L,  500  ml,  100  ml  Bottle  


Carboy;  20L,  lOL  Flask:  4L,  2L,  1L.  500 
ml,  250  ml,  200  ml,  100  ml  Bottle: 
950ml,  500ml.  lOOml.  5ml. 

Screw  Cap  Vial  

Screw  Cap  Vial  


Vaccine  Vial;  10ml 
Vaccine  Vial;  10ml 


Screw-cap  vial;  lOmI 
Vaccine  Vial;  50ml  ... 


Screw-cap  vial;  1 0ml 
Vaccine  Vial;  50ml  .... 


Screw-cap  vial:  10ml 

Vaccine  Vial  

Vaccine  Vial  ...7. 

Vaccine  Vial;  10ml  ... 


Disks;  25/package 
Disks:  25/package 

Vial:  6  ml  


Vial;  6  ml 


Disks;  25;package 

Disks:  25.'package 

Vial;  6  ml  

Disks:  25/package 


Disks:  25/package 

Screw-cap  vial:  I0ml .... 

Vaccme  Vial:  50ml  

Screw-cap  vial:  lOmI  .... 
Screw-cap  Bottte:  lOmI 

Vial;  1  ml  

Vial:  1  ml  

Vial:  1  ml  

Vial;  1ml 

Vial:  iml  

Vral:  1ml  

Vial:  1ml  

Vial;  1ml  

Vial:  InH  

Vial:  lml  

Vial:  1ml  

Vial:  10ml  

Vial:  lml    


Date 


07/14/89 
07/14/89 

07/14/89 

05/15/92 

05/12/92 
05/1 5'92 

0&'15'92 

082688 

0825,'88 

1 1  '22  B8 

050373 
05/03/73 

0503,73 

050373 

07,17/76 
05/0373 

04.1874 
05'0373 

07/17.76 
07-21/75 
07/2175 
05-0373 


0503.85 
091984 

0919^84 

0919.84 

09^9,84 

09' 19  84 
09  19  84 
11  ■15-85 

1V1S85 
07  1776 
050373 
07  17  77 
050373 
06  1689 
06  16  89 

03  30  88 
01  24  73 

04  '685 
012473 
04  1685 
01 '24,73 
01  2473 
012473 
01  24,73 
10104  72 
04'16'85 
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Exempt  Chemical  Preparations— Continued 


Exempt  Chemical  Preparatkdns— Continued 


Supplier 


Alltech-Applted  Soenca  Laboratones 


AMtech-Applied 
Ainech- Applied 
AlltecfvApplied 
Alltech-Applied 
Alltecfv  Applied 
Alltech-Applied 
Alltech-Apjslied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Apjalied 
Alltech-Applied 
Alttech-Applied 
Alltech-Applied 
Alttech-Applied 
Alttech-Applied 

Alltech-Applied 
Alttech-Applied 
Alttech-Applied 
AlltectvApplied 
AlttectvApplied 
Alltech-Applied 
Alltectv-Applied 
Alltech-Applied 
Alltech-Applied 
AlltectvApplied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alttech-Applied 
Alltech-Apislied 
Alltech-Applied 
Alttech-Applied 
Alltech-Applied 
AlltectvApplied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alltech-Applied 
Alttech-Applied 
Alltech-Applied 
Alttech-Applied 
Alttech-Applied 
AlltectvApplied 
Alltech-Applied 
Alltech-Applied 
Alttech-Applied 


Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 

Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Science 
Soence 
Saence 
Science 
Science 
Science 
Science 
Science 
Science 
Saence 
Science 
Saence 
Saence 
Science 
Science 
Science 
Science 
Saence 
Saence 
Science 
Science 
Science 
Saence 
Science 
Saence 


Laboratories 
Laboratones 
Laboratories 
Laboratories 
Laboratories 
Latwralofies 
Latx>ratories 
Laboratones 
Laboratories 
Laboratories 
Laboratones 
Laboratories 
Laboratories 
Latxxatohes 
Latwratories 
Laboratories 
Laboratones 
Laboratones 
Laboratones 
Laboratones 
Latx>ratories 
Laboratones 
Laboratories 
Laboratones 
Laboratones 
Laboratories 
Laboratories 
Laboratories 
Laboratones 
Laboratories 
Latx>ratories 
Laboratones 
Laboratories 
Laboratories 
Laboratories 
Laboratories 

Laboratories 
laboratones 
Laboratones 
Laboratones 
Laboratones 
Latx>ratones 
Laboratones 
Latxji  atones 
Laboratories 
Laboratones 
Laboratones 
Latwratories 
Latwratones 
Latwratories 
Laboratones 
Laboratories 
Latxjratofies 
Laboratones 
Laboratories 
Laboratories 
Latxjratones 
Laboratories 
Lalxjratones 
Laboratories 
Laboratories 
Laboratories 
Laboratories 
Laboratones 
Laboratones 
Latx)ratones 
Laboratories 
Laboratories 
Lalwratones 


Product  name 


Beruoylecgonine     Tetrahydrate     7.5ug. 

50ug.  250ug. 

Benzphetamine  HCL 

Bromazepam 

ButabartMtal  

Butethal  

Cannabidiol  

Canr^ablr>ol  

Chloral  Hydrate  

Chlordiazepoxide  HCL  

Clonazepam  

Clorazepate  Oipotassium 

Cocaine  

Codeine .- 

Cyclopentobarbital  

Delta-8-Tetrahydro-cannabtnot  

Delta-9-Tetrahydrocannab«rx)l 

Depressants,  Mixture  3  

Dextropropoxyphene  HCL  

Diacetyimorphine  HCL  

Diallybarljituric  acid 

Diazepam  ;..- 

Diethylpropion  HCL  

Dihydrocodeine  

Dimethyttryptamine  

Drug  Mix  Four  

Drug  Mix  One 

Drug  Mix  Three  

Drug  Mix  Two 

Ecgonine  HCL  

Ecgonine  Methyl  Ester  HCI 

EttKhlorvynot 

Ethinamate  

Ethylmorphine  HCL  

Fenfluramine  HCL  

Fentanyl  

Flurazepam  HCL 

GC/MS      Benzoylecgonine      Calibration 

Standards  Kit. 

Glutethimide  

Halazepam  

Hexobarbital 

Hydrocodone  BItartrate  

Hydro rTX)rphone  HCL  

L-Amptietamine  HCI 

Levorphanol  Tartrate 

Lorazepam  

Lysergic  Acid 

Lysergic  Acid  Diethylamide 

Lysergic  Acid  N-(methylpropyl)  amide 

MDA  HCI  

MDE  HCI  

MDMA  HCI  

Medazepam  

Meperidine  HCL  

Mephobarbrtal  

Meprobamate  

Mescaline  

Methadone  HCL 

Methamphetamine  HCL  

Methaqualone  HCL  

Metharbital  

Methohexital 

Methylphenidate 

Mefhyprylon 

Mixture  l-Opiates 

Mixture  2-StirT>ulants  

Mixture  3-Depressants 

Mixture  4-Barbiturates 

Mixture  5-Kit  of  Representatives  

Morphine  

I^Ethylamphetamine 


Form 


Amber  Ampoule:  1ml  

ViaL  1ml  

Vial:  1  ml 

Vial:  imt  

Vial:  1ml  

Vial:  1  ml  

Vial:  1  ml  

Via):  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  irnl  

Vial:  1ml  

Vial:  1ml  - 

Vial:  1  ml  

Vial:  1  ml  

Vial:  1ml  

Vial:  10ml  

Vial:  1ml  

Vial:  1ml  

Vial:  InH  

Vial:  1ml  

Vial:  Inn  

Vial:  1ml  

Vial:  1ml  

Ampoule;  1  ml 

Ampoule:  1  ml  

Ampoule:  1  ml 

Ampoule:  1  ml 

Vial:  1ml  

Vial:  1  ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Kit:  3  vials  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1  ml  

Vial:  iml  

Vial:  1ml  

Vial:  iml  

Vial:  1ml  

Vial:  1ml  

Vial:  1  ml  

Vial:  1  ml  

Vial:  1  rni  

Vial:  1  ml  

Vial:  iml  

Vial:  iml  

Vial:  iml  

Vial:  1ml   

Vial:  iml  

Vial:  1ml  

Vial:  iml  

Vial:  1  ml  

Vial:  iml  

Vial:  1ml  

Vial:  iml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml  

Vial:  1ml 

Vial:  1ml  

Vial:  iml  

Amber  Ampoule:  1ml  


Date 


02/16/90 

04/16/85 
06/16/89 
01/24/73 
01/24/73 
03/30/88 
03/30/88 
04/16/85 
04/16/85 
04/16/85 
04/16/85 
01/24/73 
01/24/73 
06/16/89 
03/30/88 
04/16/85 
10/04/72 
04/16/85 
04/16/85 
01/24/73 
04/16/85 
04/16/85 
04/16/85 
04/16/85 
11/03/86 
10/21/86 
11/03/86 
10/21/86 
04/16/85 
03/30/88 
01/24/73 
01/24/73 
01/24,73 
04/16/85 
04/16/85 
04/16/85 
02/16/90 

01/24.73 
04/16/85 
01/24/73 
01/2473 
04/16/85 
06/16/89 
04/16/85 
04/16/85 
04/l6/'85 
04/16/85 
04/16/85 
03/30/88 
06/16/89 
03/30/88 
06/16/89 
01/2473 
01/2473 
01/24/73 
01/24/73 
01/2473 
01/2473 
04/16/85 
06/16/89 
04/16/85 
01/24/73 
04/16/85 
10/0472 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
01/24/73 
02/16/90 


Supplier 

Alltech-Appied  Scier>ce  Laboratones  . 

Alltech-Applied  Science  Laboratories  . 

Alttech- Appled  Saence  Laboratones  . 

AlltectvApplied  Saence  Laboratories  . 

Ailtech-Apptied  Saence  Laboratories  . 

AlltectvApplied  Saence  Latxjratones  . 

Alttech-Applied  Scierx»  Latxjratories  . 

Alltech-Appked  Science  Laboratories  . 

AlltectvApplied  Science  Laboratones  . 

Ailtech-AJjpled  Saence  Latx>ratones  . 

Alltech-Applied  Saence  Laboratories  . 

Alttech-Applied  Science  Laboratories  . 

Alltech-Applied  Science  Laboratories  . 
AlttectvApjjIied  Science  Laboratones 

AlltectvApplied  Science  Latxxatories  . 

AlttectvAp(5lied  Science  Latx)ratones  . 

AlltectvAJjiJlied  Science  Latxxatories  . 

AlltectvApplied  ScierKe  Latxxatories  . 

Alltech-Applied  Science  Latxxatories  . 

Alltech-Applied  Saence  Latxxatories  . 

Alttech-Applied  Science  Laboratones  . 

Alltech-Applied  Science  Laboratories  . 

AlltectvApiJlied  Science  Latxxatories  . 

Alltech-AppTied  Science  Latxxatories  . 

AlltectvApfjlied  Saence  Laboratones  . 

Alltech-Applied  Science  Latx>ratories  . 

AlltectvApplied  Saerx^e  Laboratories  . 

AlltectvApplied  Saerx^e  Laboratories  . 

Alltech-Applied  Science  Leitxjratories  . 

AlltectvApplied  Saerx^  Latx)ratories  . 

Alltech-Applied  Saerx^e  Latxxatones  . 

Alltech-Applied  ScierKe  Latxxatories  . 

Alltech-Applied  Science  Laboratories  . 

AlltectvApplied  Saence  Latxxatories  . 
AlltectvApplied  Saerx»  Latxxatories 

Alltech-Applied  Science  Laboratories  . 
Amencan  Biological  TechrK>logies,  Inc. 

American  Monitor  Corporation 

American  Monitor  Corjxxation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amerstiam  Corporation 

Amerstiam  Corporation 

AfDersham  Corjxxation „. 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amefsham  Corporation 

Amersham  Corporation 

Amefstwm  Corporation 

Amefsham  Corporation 


Product  name 


N-Hydroxy-MDA  

Nalorphine „ „ 

Nitrazepam 

Norcodeine  HCL  

Nordiazepam _ 

Normependine  HCJ  

Normorphine  „. 

Opiates,  Mixture  1  

Oxazepam 

Oxycodone  HCL „.^ 

Oxymorphone  HCL  _. 

Paraldehyde  < 

Pemoline  _ 

Perrtazocine  

Pentazocine  HBr 

Pentot>art)ital  

Phencyciidrne  HCL 

Phendimetrazine  Bitartrate  

Ptienmetrazine  HCI  .„ „ „.. 

Phenobarbltal 

Phentemiine  _. _ 

Prazepam 

Propyll»ruoyl-ecgor«ne _... 

Psilocytxn 

Psilocyn „ 

Secotiarbital  „ „... 

Stimulants.  Mixture  2  

Talbutal  „._ „ 

Temazepam „ 

Thet)aine  „ 

Thiamylal  ..„ : 

Ttiiopental  „ „ „ 

Toxi  Clean  Test  Mix „ 

Triazolam  „ _ 

d3-Benzoylecgonine  Tetrahydrate 

I-Mettiamphetamine  HCI  

Dade  Unne  Ct>emistry  Control,  Level  I  4 

11. 

Qualify  I  ._._ ...„ _ 

Qualify  II „ 

5     Alpha-Dtiydro(1,     2,     4,     5.     6.     7- 

3HlTestosterone  Cat.  No.  TRK.443. 
5  alpha-Dihydro(l   alpha,  2  alpha(n)-3H] 

Testosterone  CaL  No.  TRK.395. 
5  alpha-dihydrof1,  2,  4,  5,  6,  7-3H)  Tes- 
tosterone Reagent  4  T/DHT  RIA  Kit. 
Amertex  T-3  RIA  Kit,  IM  2000,  IM  2001 , 

IM2004. 
Amertex  T-4  RIA  Kit,  IM  2010,  IM  2011, 

IM  2014. 
Amertex-M  B-hCG  Radioimmunoassay  Kit 

IM3091,  tM3094. 
Ameriex-M  T3  RIA  Kit  1M.3001.  1M.3004 
Amerlex-M  T4  RIA  Kit  1M.3011.  1M.3014 
Amertite      FSH      Assay,      Cat      Code 

LAN.0077.  Cat  Code  LAN.2077. 
Amerttte   Rutjella  Antibody   Assay,   Cat 

Code  LAN.0200.  Cat  Code  LAN.2200. 
Amertite      TSH      Assay,      Cat.      Code 

LAN.0001.  Cat  Code  LAN.2001. 
Amertite  TT3  Assay:  Catalog  Code  Lan. 

0003.  Laa  1003,  and  Lan.2003. 
Amertite  TT4  Assay:  Catalog  Code  Lan. 

0002,  Laa  1002,  Lan.  2002. 
Codeine  (N-methyt-Ci4)  Hydrochlonde  .... 
Dihydrotestosterone  Standard  Reagnet  3 

T/DHT  RIA  Kit. 
Morphine    (H-niettiy»-C14)     Hydrodoride 

No.  CFA-363. 
Pheno  (2-1 4C1  barbital  Catalog  No.  CFA 

537. 
Prolactin  RIA  Kit.  IM  1060.  1061  


Form 


Amber  Ampoule: 

Vial:  1ml  

Vial:  1  ml 

ViaL-  iml  

Viah  1  ml 

Vial:  1  ml 

Vial:  Irrt  

Vial:  lOrrt  „.. 

Vial:  Irrt  

Vial:  iml  

Vial:  1ml 

Viah  irm  

Vial:  1ml  .„ 

Vial:  iml 

Vial:  1ml  

Vial:  iml 

Vial:  1ml  

Vial:  InH  

Ambet  Ampoule: 


iml 


1ml 


Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
Vial 
ViaL 


1ml  ...„ 

1ml  

1ml  

1  ml  „ 

^^i  ...„ 

1  ml 

1ml 

10ml  

1  ml 

1ml  

iml  

1ml  

1  ml  

1  mC 

1ml  

Amt)er  Ampoule: 

Vial:  1  ml  

Glass  Vial:  15ml 

Glass  Viak  10ml 
Glass  Vial:  lOrnl 
Vial:  6ml  


5ml 


Vial:  6ml  

Vial:  In*  

Kit  50  tests,  100  tests,  400  tests 
Kit:  50  tests,  100  tests,  400  tests 
Kit  100  tests.  400  tests 


Kit  100  Tests  400  Tests 

Kit  100  Tests  400  Tests 

Glass  vial:  5.8ml.  38.1ml.  240  tests,  144 

tests. 
Glass  vial:  5.8ml,  38.1ml,  240  tests,  144 

tests. 
Glass  vial:  5.8ml.  240  tests.  144  tests  


Kit  144  tests.  240  tests,  480  tests 
Kit;  144  tests.  240  tests.  480  tests 


Date 


Custom  Preparaton 
Vial:  5.5ml  


Viah  0.32  to  i  89nig 

Vial:  039  to  585mci 

Krt  50  tests.  100  tests  _ I 


02/16/90 

01/2473 

03/30«8 

04/16/85 

03/30/88 

06/16/89 

04/16/85 

10/04/72 

04/16/85 

04/l6«5- 

04/16«5 

04/16/85 

04/16/85 

04/16/85 

01/24/73 

01/2473 

01/24/73 

04,'16/85 

02/16/90 

01/2473 

04/1 6«5 

04/16/85 

03/3008 

04/16/85 

11/06/87 

01/24/73 

10/04/72 

06/16/89 

04/16/85 

01/2473 

01/24/73 

06/16/89 

03/30/88 

04/l6«5 

02/16/90 

06/16/89 

04/08/91 

10/09/75 
10/09/75 
0AfO2f9^ 

04/02/91 

04/11/91 

02/18«0 

02/06/80 

06/19/85 

08/27/86 
06/27/86 
05/30/89 

05/30/89 

05/30/89 

11  "24/87 

11^4/87 

03/27/72 
04/11/91 

03/2772 

11.t)574 

03/28/80 
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Exempt  Chemical  Preparations — Continued 


Supplier 


Amersham  Corporation 
Amersham  Corporation 
Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 
Amersham  Corporation 
Amersham  Corporation 
Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation 

Amersham  Corporation  , 

Arrwrsham  Corporation  . 
Amersham  Corporation  . 


Amersham  Corporation 

Amersham  Corporation 

Analytical  Control  Systems.  Iric 

Armed  Forces  Institute  of  Pathology 

Astral  Medical  Systems  

Astral  Medical  Systems  

Astral  Medical  Systems  

Astral  Medical  Systems  

Atochem  North  America,  Inc 


BHP  Diagnostic.  Inc. 
BHP  Diagnostix.  Inc. 


BHP  Diagnostix,  Inc.  ... 
Baxter  Diagrrastics  Inc. 


Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 
Baxter  Diagnostics  Irx:. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 
Baxter  Diagnostics  IrK. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 


Product  name 


T-3  Uptake  (MAA)  Kit-IM  1020.  IM  1021, 

IM  1024. 
Testosterone  Standard  Reagent  2  T/DHT 

RIA  Kit 
Testosterone- 3-(0-cartx)xymethyi)oximino- 

(2(1251]     iodohistamine)10uCi.     25uCi 

Cat.  No.  IM.128. 
Testostefor>e/dihydrotestosterone        |3H) 

assay  system  Cat  No.  TRK-600. 

(1(N)-3H1  Hydromorphone  TRQ  4729  

il(n)-3HI  Codeine.  No  TRK  448  

(1(n)-3HlMorphine,  No.  TRK-447 

(1,  2,  6.   7-3H]   Testosterone  Cat.   No 

TRK402. 
(1.  7,  8(n)-3H]Dihydromorphine,  No  TRK- 

450. 
[15,    I6(n)-3H)    Etorphine,    Catalog    No. 

TRK  476. 
[15,  I6(n)-3H]  Etorphine  Catalog  No.  TRK 

476. 
(17  alpha-methyl-3HJ  Mibolerone  Cat  No 

TRK.764. 
[2(n)-3Hl  Lysergic  Acid  Diethylamide.  No. 

TRK.  461. 
[2-14C1  Diazepam  Catalog  No  CFA  591 
(3Hlll-Ketotestosterone         Cat.         No. 

TRQ.5919 
[4-14C]  Testosterone  50uCi,  250uCi  Cat. 

No  CFA  129. 
[N-methyl-3Hl   Diazepam  Catalog  Code; 

TRK.572. 
Benchmark  1  TDM  ConUol  1L.  2M,  3H  

1 1 -nor-9<arboxy-delta  8-THC  in  Ethanol 
Ampules. 

Barbital  Buffer  

BartMtal  Lactate  Buffer  

Isoenzyme  Buffer  

Tris-BartMtal  Sodium  Barbital  Butter  

M4T  NiproTeq  SB  Additive 

Kallestad  TDM  Multi-Calibrator-Pilot  Lot 

B-G. 
Kallestad    TDM    Multi-Calibrator-Pilot-Lot 

PhenobartMtal. 

Kodak  Ektachem-DT  Calibrator  

(1251)  Human  TSH  Tracer,  Cat   No.  CA- 

2623 
Absort>ed  Plasma  and  Serum  Reagents 

Kit  B4233-2 
Bovine    Chemistry    Control    IX    Special 

Order  Request  B5107-55XX. 
Bovine   Chemistry    Control    11 X    Special 

Order  Request  B5107-65XX. 
Buffered  Thrombin  (Bovine)  Catalog  No. 

B4233^0. 
Dade    lAC.X    Comprehensive    Immuno- 

Assay  Control,  Tn-Level  Unassayed. 
Dade  Inrvnunoassay  Control,  Level  l-Low 
Dade  Immunoassay  Control,  Leve*  ll-ln- 

termediate. 
Dade   Immunoassay   Control,    Level   Ill- 
High. 
Dade  immunoassay  Controls,  Tn-Level  ... 
Dade  Mom-Trot  GoW,  Level  IX  Cherfiistry 

Control  and  Cartx>nate  Diluent  1 . 
Dade  MonnTrol  Gokj,  Level  1 X  and  Level 

2X  Chemistry  Controls. 
Dade  Moni-Trol  GokJ,  Level  2X  Chemtstry 

Control  and  Carbonate  Diluent  2. 
Dade  TDM  Control  Level  l-Low  B5700-2 


Form 


Kit:  50  tests,  100  tests,  400  tests 

Vial:  5  5ml 

Vial:  1.2ml  


Kit  200  assays 


Vial:  47.5-95  micrograms 

Ampule:  0.002mg  to  0.01 5mg 
Vial:  0.002  mg  to  0  015  mg  .... 
Vial:  6ml  


Vial:  0.0008  mg  to  0  008  mg  . 
Vial;  3.45  to  6.9  micrograms  .. 
Vial:  13.8  to  27.6  micrograms 

Vial:  6ml  

Vial:  0.003mg  to  0.04mg 


Multidose  Glass  Vial;  56mm  x  25mm 
Vial:  5.7nH  


Vial:  6ml  

Multidose  plass  Vial;  56mm  x  25mm 


Ptastic  Vial:  5ml  per  Vial;  1-120  Vials  per 

Bag. 
Glass  Ampule:  Img/ml,  1ml,  5ml,  lOmI  .... 

Plastic  bag:  12  2g/bag  

Plastic  bag;  I8g.'t)ag  

Plastic  bag;  I4g/bag  

Plastic  bag:  i8g/bag  

Polypropylene  Containers:  5  galtons,  55 

gallons. 
Kit:  7-3  ml  Vials;  3  ml  Vial  

3ml,  6ml,  lOml.  30ml,  50ml  Vial  


Bottle;  6ml 
Vial;  15ml  . 


Glass  Vial;  5ml  (Lyophilized  Material) 

Bottle;  I8ml  (Lyophilized  Material)  

Bottle:  18  ml  (Lyophilized  Material)  ... 

Bottle;  5ml  (Lyophilized  Material)  

Kit;  6  bottles  


Bottle:  9ml  (Lyophilized  Matenal) 
Bottle:  9ml  (Lyophilized  Material) 

Bottle:  9ml  (Lyophilized  Material) 


Kit:  3  bottles 
Kit:  55  Vials 


Bottle:  18ml  

Kit  55  Vials 

Glass  Vial;  9ml  (Lyophilized  Matenal) 


Date 


02/05/79 
04/11/91 
04,02/91 

04/11/91 

07/31/87 
02/26/74 
02/26/74 
04/02/91 

02/26/74 

1iyi9/74 

02/17/75 

04 '02/91 

OS'22/74 

09..'28/77 
06/13/91 

04,02/91 

09l28f77 

10  02/91 

01/25/82 

05/01/85 
0S'0i/85 
05/01/85 
05/01/85 
03/10/88 

Oa  18/88 

Oa  18/88 

01/05/85 
12/07,89 

oa' 16/71 

01/29/86 

01, '29/86 

01/24/86 

Oa'27/91 

04/25/86 
04/25/86 

04/25/86 

04/25/86 
08/31/94 

Oa31/94 

08/31/94 

01/21/82 


Supplier 


Baxter  Diagnostics  Irx:. 

Baxter  Diagrx>stics  Inc. 
Baxter  Diagnostics  Inc. 

Baxter  DiagrK>stics  Inc. 
Baxter  Diagnostics  IrK. 

Baxter  Diagnostics  Inc. 

Baxter  DiagrK>stic$  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 

Baxter  Diagrwstics  Inc. 
Baxter  Diagrwstics  Inc. 

Baxter  Diagnostics  IrK. 

Baxter  Diagnostics  IrK. 
Baxter  Diagnostics  IrK.  . 
Baxter  Diagnostics  Inc.  . 

Baxter  Diagnostics  Inc.  . 
Baxter  Diagnostics  Inc.  . 

Baxter  Diagnostics  Inc.  . 
Baxter  Diagrtostics  IrK.  . 
Baxter  Diagnostics  Inc.  . 

Baxter  Diagnostics  Inc.  . 
Baxter  Diagnostics  Inc.  . 


Baxter  Diagnostics  Inc. 
Baxter  Diagnostics  IrK. 

Baxter  Diagnostics  Inc. 
Baxter  Diagnostics  IrK. 

Baxter  Diagnostics  Inc. 
Baxter  Diagnostics  Inc. 

Baxter  Diagnostics  Inc. 
Baxter  Diagnostics  Inc. 


Baxter  Diagnostics  Inc. 


UMI 


Baxter  Diagnostics,  Inc 

Beckman  Instruments,  Inc. 
Beckman  Instruments,  Inc. 
Beckman  Instruments,  IrK. 

Beckman  Instruments,  Inc. 
Beckman  Instruments,  Inc. 
Beckman  Instruments,  Inc. 
Beckman  Instruments,  Inc. 


Exempt  Chemical  Preparations— Continued 


Product  name 


Dade  TDM  Control  Level  ll-lntemf>ediate 

B5700-3. 
Dade  TDM  Control  Level  Ill-High  B5700-4 
Dade  Therapeutic  Drug  Monitoring  (TDM) 

Controls  (Catalog  No.  B5700-1). 
Dade  Urine  Chemistry  Control  Level  I,  II  . 
Data-Fi   Euglot>ulin   Lysis  Set  Cat.   No. 

64233^0. 
Data-Fi  Fibrin  Monorrter  Control  Catalog 

Nos.  B4233-30  &  B4233-38. 
Data-Fi        Flt)firx)gen        Determination 

Reagents  Cat.  No.  B4233-15. 
Data-Fi  Protamine  Sulfate  Reagents  Kit 

(Catak>g  No.  B4233-30). 
Data-Fi  Thrombin  Reagent  

Data-Fi  Thrombin  Reagent 

EXCEL-QC  Level  1  Serum  Chemistry 
Control. 

EXCEL-OC  Level  1  and  Level  2  Serum 
Chemistry  Corttrol  and  Cartxjnate  Dilu- 
ent 1  and  2. 

EXCEL-OC  Level  2  Serum  Chemistry 
Control. 

Immunoassay  Control  Level  l-lll 
Unassayed. 

Moni-Trol  Level  I  Chemistry  Control,  As- 
sayed. Special  Order  Request.  B5103- 
XXX. 

Moni-Trol  Level  I.X  Special  Order  Re- 
quest B5106-5X. 

Moni-Trol  Level  II  Chemistry  Control.  As- 
sayed. Special  Order  Request.  B5103- 
XXX.  B5113-XXX. 

Moni-Trol  Level  I  I.X  Special  Order  Re- 
quest B5106-6X. 

Moni-Trol.  ES  Level  I  Chemistry  Control, 
Assayed.. 

Moni-Trol.  ES  Level  I.X  Special  Order 
Request  Catatog  No.  B5 106-75 AAA 
Catatog  No.  B5106-1XAAA. 

Moni-Trol.  ES  Level  II  Chemistry  Control. 
Assayed. 

Moni-Trol.  ES  Level  II.X  Special  Order 
Request  Catalog  No.  B5 106-85 AAA 
Catalog  No.  B5106-2XAAA. 

Owren's  Veronal  Buffer 

Paramax  Phenobarbital  Calibrator  I,  II.  Ill, 
Cat  iB-6109-11. 

Paramax  PhenobartMtal  Calibrator  Level  II 

Paramax  F>tienot)art>ital  Calitirator  Level 
III. 

Status  Estradiol  Conjugate  

Stratus  Phenobart)rtal  Calibrators  B.  C.  D, 
E.  4F. 

Stratus  Phenot)art)rtal  Conjugate 

Stratus  Phenobarbital  Fluoronietric  En- 
zyme Immunoassay  Kit  (Catak>g  No. 
B5700-22). 

Thrombin  Reagent  (Bovine) 


Form 


Glass  Vial:  9ml  (Lyophriized  Material) 

Glass  Vial:  9ml  (Lyophilized  Matenal) 
Kit  9  Vials 


Kit:  10  Bottles:  Bottle:  18ml 
Kit:  70  Tests 


Glass  Vial:  5ml  (Lyophilized  Material) 

Kit:  50  tests 

Kit  10  Vials 


Bottle:   5ml   (Lyophilized   Material)   Vial: 
9ml  Carton:  10  vials.  Cat  No.  28  10  09. 

Bottle:  9  ml  (Lyophilized  Material)  

Botttie:  18ml 


Kit:  12  Bottles 


Bottle:  18ml  

Bottle:  9ml 

Bottle:  9ml  (Lyophilzed  Material) 


Bottle:  18ml  (Lyophilized  Material) 
Bottle:  9ml  (Lyophilized  Material)  . 


Glass  Bottle:  6ml 
Glass  Bottle:  6ml 


Status  Estradiol  Antibody  Solution  

Beckman  B-1  Buffer 

Beckman  Buffer  B-2 

Beckman  ICS  Dnjg  Calibrators  A.  B.  C. 
D,  andE.. 

Beckman  ICS  Drug  Control  Sera  

Beckman  ICS  Pt>enot>art)«tal  Corijugate  ... 

Beckman  LD  Buffer 

Beckman  LD  Buffer I  Bottle:  14.3  grams 


Vial:  8ml  

Glass  Vial:  3ml 

Glass  Vial:  6ml 
Kit:  120  tests  ... 


Bottle:   5mi   (Lyophilized  Matenal)   Vial: 
5mi  Carton:  10  vials.  Cat.lvlo.  28  10  12. 

Vial:  33.5ml  ; 

Plastic  Vial:  15  g 

Packet  18.16  g 

Vials:  5ml 


Kit  containing:  6-1  ml  bottles. 

Vial:  5ml  

Bottle:  14.3  grams 


Date 


Bottle:  18ml  (Lyophilized  Material)  

Bottles:  9ml.  6.7ml  (Lyophilized  Material)  . 
Bottle:  18ml.  9ml  (Lyophilized  Matenal)  ... 

Bottle:  9ml,  6.7ml  (Lyophilized  Material)  .. 
Bottle:  18ml,  9ml  (Lyophilized  Matenal)  ... 


Bottle:  18ml 

Kit:  6  Glass  Bottles:  6ml  each 


01/21/82 

01/21/82 
03/10/87 

08/02/91 
09/09/86 

01/24/86 

09/09/86 

03/10,'87 

05/1  a81 

07/20/83 
0a04/93 

Oa'04/93 

0a04/93 
08/27/91 
01/20/84 

06/30/83 
01/20/84 

06/30/83 
07/15/83 
06/27/86 

07/15/83 
06'27/86 


Oa'16/71 
07/07/93 

07/07/93 
07/07/93 

0312/93 
06/27/83 

01/25/82 
03/10/87 


08/16/71 

03/12/93 
05/22/79 
04/24/71 
10/29/80 

11/11/80 
l0«9/80 
07/31/86 
07/31/86 
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Suppber 


Backman  Instruments.  Inc. 

Bedunan  Instrun^ents.  Inc. 
Bedunan  Instruments.  Inc. 
Beckman  Instruments,  Inc. 

Beckman  Instruments.  irK. 

Beckman  Instruments.  IfK. 
Beckman  Instruments.  Inc. 
Beckman  Instruments.  Inc. 
Beckman  lnstrurr>ents.  Ir>c. 

Beckman  Instruments,  Inc. 

Beckman  Instruments,  tnc. 

Beckman  Irtstruments.  Inc. 


Becton  Dtckmson  &  Company 

Becton  Dickmson  &  Company 
Becton  Dickinson  &  Company 
Becton  Dickinson  &  Company 

Behfing  Diagnostics  

Behnrig  Diagrx>stics  ._ 


Bio-Metnc 
Bio- Metric 
Bio-Metnc 
Bio-Metnc 
BkJ-Metric 
Bto-MetrK 


Systems. 
Systems, 
Systems, 
Systems. 
Systems, 
Systems. 


lrYX)rporated 
IrKorporated 
Incorporated 
Incorporated 
IrKorporated 
IrKorporated  . 


Bio-Metric  Systems,  Incorporated 
Bio-Metric  Systems,  lrx:orporated 

Bto-Rad  Laboratories 


Bio- Bad 
Bto-Rad 

Bto-Rad 
Bio-Rad 
Bio-Rad 

Bio-Rad 

Bio-Rad 


LatX)ratones 
Laboratoncs 

Laboratones 
L  aboratones 
Laboratories 

Laboratories 

Laboratones 


Bio-Rad  Laboratones 
Bio-Rad  Laboratories 

Bio-Rad  Laboratories 
Bto-Rad  Laboratories 
Bio-Rad  Laboratories 
Bio-Rad  Laboratones 
Bio-Rad  Laboratones 


Product  r^me 


Paragon  Electrophoresis  System:  Alkaline 

Phosphatase  Isoenzyme 

Electrophoresis  (Isopal)  KiL 
Paragon    Electrophoresis    Systera    High 

Resolution  Eleclrophorests  (HRE)  Kit 
Paragon         Electrophoresis         System: 

Immunoelectrophoresis  (lEP)  Kit 
Paragon        Electrophoresis        System: 

lmmurx}fixation     Electrophoresis    (IFE) 

Kit. 
Paragon  Electrophoresis  System:  Lactate 

Dehydrogenase  Isoenzyme 

EiecUophoresis  (LD)  Kit. 
Paragon         Electrophoresis         System: 

Lipoprotein  Electrophoresis  (LlPO)  Kit 
Paragon  Electrophoresis  System   Protein 

Electrophoresis  (SPE-II)  Kit 
Paragon  Electroptxxesis  System:  Serum 

Protein  Electrophoresis  (SPE)  Kit. 
SyrKhron  Control:  Multilevel  Compreherv 

sive  Ctiermstry  Control  Serum  Levels  I, 

11,  III. 
Triad     LINK      Comprehensive      Custom 

linassayed  Chemistry   Control   Serum 

Levels  I.  II.  ill. 
Triad  MYSPATH  Comprehensive  Custom 

Unassayed   Chemistry   Control   Serum 

Levets  I.  II.  III. 
Vigil  PRx  Multilevel  ProteinrtJrug  Control 

Serum  Levels  I,  II,  III. 
IQ    lmmur>ochemistry    System,    Thyroid 

Stimulatng  Hormone  Catalog  No.  3010. 

Neonatal  T4  Tracer,  Catatog  i2640l5 

T3  Tracer  Solution  Catalog  No.  237728  ._ 
TSH  11251)  Tracer.  Catatog  No.  259624   . 

lEP  Butter,  793001  pH8  2  

Immurx>-tec    II    Agarose    Plate,   839013. 

850013. 

Cocairje-Enzyme  Conjugate  „. 

Cocaine-lmmunoPrime  Modified  Carrier  .. 

Morphine- Enzyme  Conjugate   

Morphine-lmmunoPnme  ModUied  Carrier  . 

PtiencyclKJine-Enzyme  Conjugate  

Ptiencyckfne  ImmurwPnme         Modtfied 

Carrier. 
Tetrahydrocannabinol- Enzyme  Conjugate 
Tetrahydrocannabinol- ImnHinoPrime  Car- 
rier. 
Benzodiazepines/Tncydic 

Antidepressants  by  HPLC. 

CoTube  Estradiol  Tracer 

Dade  Unne  Chemistry  Control  Levels  I 

AND  II. 

Dade  Unne  Toxtology  Control 

Internal  Standard  

Methadorte/Methadone    Metabolde    Rea- 
gent Kit 
Ouantaphase  Thyroxine  RIA-1251  Tracer/ 

Dissociating  Reagent 
Ouantaphase    Thyroxine     RIA-Thyroxirte 

ImmurKibeads 

Ouantimune  Bartxtai  Butler  _ 

Ouantimune      RadK)immurx>asS3y      T-4 

Tracer.  Iodine- 125. 

Ouantimune  T-3  RIA  Bartiital  Buffer  ._ 

Ouantimune  T  3  RIA  Test  Kit  

QuanbnHjne  T-4  RiA  M 

Ouantimune  T  4  RIA  Test  Kit 

OuanitfTMine  Thyroxine 

Radiotmmunoassay  Barbital  Butter. 


Form 


Plastic  Tray:  3.5ml,  Box:  iO  trays.  Kit  10 
irays. 

Plastic  Tray:  3.5ml,  Box:  10  trays.  Kit  10 

bays. 
Plastic  Tray:  3.5ml.  Box:  10  trays.  Kit  10 

bays. 

Plastic  Tray:  3.5ml  


Plastic  Tray:  3  5ml 


Plastic  Tray  3.5  ml.  Box:  10  trays.  Kit:  10 

trays. 
Plastic  Tray:  3.5ml  

Plastic  Tray:  3  5ml,  Box:  10  trays.  Kit  10 

trays. 
Plastic  Bodle:  20ml;  Kit:  6  bottles  


Plastic  Bottle:  20ml;  Box:  20  Bottles 


Plastic  Bottle:  20ml;  Box  20  Bottles 


Plashc  Bottle:  lOmi;  Kit:  6  Bottles 


Kit:  25  tests 


Bottle:  125ml  

Bottle:  125ml  

Clear  vial:  I0ml  

Foil  Pouch:  6.5  g 

Foil  Pouch:  >5.35>  x  >5.25> 


Vial:  250ml,  100ml,  50ml 

Vial:  50ml.  10ml  

Vial  250ml.  100ml.  50ml 

Vial:  50ml,  lOmI  

Vial:  250ml,  I00ml,  50ml 
Vial  bOm.  10ml  


ViaL  250ml,  100ml,  50ml 
Vial:  50ml.  10ml  


Kit  100  tests 


Glass  Bottle:  i25ml 
Vial:  20  ml.  50  ml  ... 


Vial:  50  ml  

Amber  vial:  30ml  Flask:  200ml-2000ml 
400  tests  


Plastic  txjttle:  60ml,  260ml 
Plastic  bottle  60ml,  260ml 


Plastic  Bottle:  1 000ml,  250ml,  200ml  

Vial:  10  ml  _ 

BotHe;  220ml  

KiL  500  tests.  100  tests  

Kit  500  tests  

Kit  5000  tests.  100  tests  _ _ 

Plastic  Bottle  with  Screw  cap:  1  Wer  


Dale 


05/i9«9 

05/19/89 
05/19/89 
07/31 -•86 

07/31/86 

05/19/89 
07/31/86 
05/19A9 
05/13^1 

05,13.^1 

05/13/91 

05/13/91 

oe/saw 

01M5«2 
09/27/78 
09/04,'86 
09/17/79 
09/17/79 

07/07/-92 
07/07/92 
07/07/92 
07/07/92 
07/07.'92 
07/07/92 

07/07/92 
07/07/92 

02/08«0 

07/28«3 

01/05-88 

01/05/88 
02/08.'9O 
09^17/90 

05.'06;8l 

05/06/81 

06/31/78 
07/21/76 

09/24182 
05/31/78 
07/01/77 
05(31/78 
07/01/77 
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Supplier 


Bio-Rad  Latxxatories 


Bio-Rad  Laboratories 
Bio-Rad  Laboratories 

Bio-Rad  Laboratones 
Bio-Rad  Laboratories 
Bio-Rad  Latx>ratohes 
Bio-Rad  Laboratories 


Bio-Rad  Laboratories 

Bio-Rad  Laboratories 

Bio-Rad  Laboratories 

Bio-Rad  Laboratories  (ECS  Division) 
Bio-Rad  Laboratories  (ECS  Division) 
Bio-Rad  Latwratories  (ECS  Division) 
Bio-Rad  Latx>ratories  (ECS  Division) 


Bio-Rad  Laboratories,  (Chemical  Division) 
Bio-Rad  Latxvatories,  (Chemical  Division) 
Bio-Rad  Laboratories,  (Chemical  Division) 
Bio-Rad  Laboratories,  (Chemical  Division) 
Bio-Rad  Laboratones,  (Chemical  Division) 
Bio-Rad  Latxxatories,  (Chemical  Division) 
Bio-Rad  Latwratones.  (Chemical  Division) 

Bio-Rad  Laboratories,  (Chemical  Division) 

Bio-Rad  LatXM-atories.  (Chemical  Division) 

Bio-Rad  Laboratones,  (Chemical  Division) 

Bio-Rad  Laboratories,  (Chemical  Division) 
Bio-Rad  Latxxatones,  (Clinical  Division)  ... 

B.o-Rad  Laboratones,  (Clinical  Division)  ... 
Bio-Rad  Laboratories,  (Clinical  Division)  ... 


Bio-Rad  Laboratories,  (ECS  Division) 
Bio-Rad  Latx)ratories,  (ECS  Division) 


Bio-Rad  Laboratories.  (ECS  Division) 

Bio-Rad  Laboratories,  (ECS  Division) 

Bio-Rad  Laboratories,  (ECS  Division) 

Bio-Rad  Laboratories,  (ECS  Division) 

Bio-Rad  Laboratories,  (ECS  Division) 

Bio-Raa  LatXKatories,  (ECS  Division) 

Bio-Rad  Laboratories,  (ECS  Division) 

Bio-Rad  Laboratories.  (ECS  Division) 

Bio-Rad  Laboratones,  (ECS  Division) 

Bio-Rad  LatXMBtones,  (ECS  Division)  . 

Bio-Rad  Laboratones.  (ECS  Division)  . 
Bio-Rad  Laboratories.  (ECS  Division)  . 


Product  name 


Ouantimune  Thyroxine 

Radioimmunoassay  T-4  1251  Tracer/ 
Dissociating  Agent. 

REMEDI  DPS  Check  Mix  

REMEDI  DPS  Internal  Standard  Conrv 
bination. 

REMEDI  DPS  Internal  Standard  One 

REMEDI  DPS  Internal  Standard  Two 

REMEDI  DPS  Unne  Calibrator 

Seaim  Calibrator  1 


Serum  Calibrator  2 


Serum  Calit>rator   for   Benzodiazepines/ 

Tricyclics,  Contains  2. 
T-4  Competitive  Binding  Reagent,  lodine- 

125. 
Liquichek   Therapeutic   Drug   Monitoring 

Control  (TDM),  Levels  1,  2,  3. 
Liquichek  Unassayed  Chemistry  Control 

(Human)  Levels  1,  2. 
Lyphochek      Fertility      Control      Serum 

(Human)  Levels  1 ,  2,  3. 
Lyphochek  Urine  Toxicotogy  Screen-Low 

Control. 

Barbital  Buffer 

Barbital  Buffer  Powder 

Barbital  Buffer  Powder 

Barbital  Buffer-Dry  Pack 

Bio-Rad  Electrophoresis  Buffer  

Electrophoresis  Buffer,  Dry-Pack 

Immunoelectrophoresis  Bart)ital  Buffer  I, 

pH  8.6. 
Immunoelectrophoresis  Barbital  Buffer  II, 

pH  8.6. 
Immunoelectrophoresis  BartJital  Buffer  III, 

pH  8.6. 
Immunoelectrophoresis  Bart)ital  Buffer  III- 

a.  pH  8.8. 

Reagent  No.  3 

Benzodiazepines/Tricyclics/Plasma 

Catecholamines  (BZ/TCA/pCats) 

Serum  Calibrators  Bulk  Preparations. 
Plasma  Catecholamines  by 'HPLC,  100 

Test. 
Plasma  Catecholamines  by  HPLC,  Serum 

Calibrator  Set,  1x6  vials. 

BenzoH'CA  Control  Levels  I  &  II  

Blind   Performance   Specimen   Set   Cat. 

i610. 
LYPHOCHEK  Assayed  Chemistry  Control 

Serum  (Hunr»n)  Levels  I  and  II. 
LYPHOCHEK  Invnunoassay  Plus  Control 

Serum  Levels  1  -3. 
LYPHOCHEK  Urine  Toxicotogy  Control- 
Confirm. 
LYPHOCHEK  Urine  Toxicotogy  Control- 
Law. 
LYPHOCHEK  Urine  Toxicotogy  Control- 
Screen. 
Lyphochek  Immunoassay  Control  Levels 

I,  II,  III. 
Lyphochek    Quantitative    Urine    Control 

Levels  I  and  II. 
Lyphochek  Therapeutic  Dnjg  Monitoring 

Control  (TDM),  Levels  I.  II,  III. 
Lyphochek  Unassayed  Chemistry  Control 

(Bovine)  Levels  I,  II. 
Lyphochek  Unassayed  Cfiemistry  Control 

(Human)  Levels  I.  II. 
Positive  loir  Amphetamir>es 


Form 


Gtess'Seoim  Vial:  10  ml 


Vial:  20m!,  Flask:  1L-10L  

Vial:  20ml,  Flask:  250ml-6000ml 


Vial:  20ml.  Flask:  250ml-2500ml  

Vial:  20ml,  Flask:  250ml-5000ml  

Vial:  20ml,  Flask:  1L-10L  

Amber  vial;  20ml  Polypropylene  con- 
tainer: 20L. 

Amber  vial:  20ml  Polypropylene  con- 
tainer 20L. 

Box:  2  \nals 


Bottle:  385  ml 

Vial:  10ml  

Vial:  20ml  

Vial:  10ml  

Vial:  20ml  


Vial:  10ml  

Plastic  bottle:  250  ml  

Plastic  bottle:  250ml 

Packages:  9.1 1  g..  18.21  g.,  12.14  g. 

Bottle:  500ml  

Package: ;  6.15  g 

Dry-pack: ;  25.6  g 


Dry-pack:  ;  15.61  g. 
Dry-pack:  ;  6.82  g.  . 
Dry-pack:  ;  15.07  g. 


Bottle:  165  ml 

Polypropylene  Container  15L  -  100L 


Kit  100  Test 

Vial:  20m!;  Set:  6  vials  . 

Vial:  10ml;  Box:  6  vials 
Kit:  5  bottles 


Vials:  10  ml.  each  

Vial:  10ml;  Kit  12  vials  ., 
Box:  10  vials;  Vial:  50ml 

Vials:  20  ml.  each 

Box:  10  vials:  Vial:  20fTil 

Vial:  10  ml 

Vial:  20  ml,  50  ml 

Vial:  10ml  

Vial:  20  ml  

Vial:  20  ml  


Date 


Bottle:  90ml 


Positive  for  Cocaine I  Bottle:  90mi 


07/01/77 

09/17/90 
09/17/90 

09/17/90 
09/17/90 
09/17/90 
02/08/90 

02/08/90 

02/08/90 

07/21/76 

06/01/94 

06/01/94 

06/01/94 

06/01/94 

07/21/76 
09/09/77 
07/21/76 
05/09/74 
12/14/72 
12/14/72 
08/06/75 

08/06/75 

01/22/76 

08/06/75 

12/14/72 
03/28/91 

03/28/91 

03/28/91 

03/20/91 
09/14/90 

04/13/88 

09/14/90 

09/14/91 

04/13/88 

09/14/90 

09/24/87 

09/24/87 

08/2084 

09/24/87 

09/24/87 

09/14/90 
09/14/90 
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Supplier 


Bio-Rad  Laboratories.  (ECS  OiviSKin) 
Bio-Rad  Laboratories.  (ECS  Division) 
Bto-Rad  Laboratories,  (ECS  Division) 
Bio-Rad  Laboratories,  (ECS  Division) 

Biociagnostic  International 

Biopool  International  


Biopool  International 

Biopooi  Interr^tKKtal 
Biopool  International 
Biosoentrtic  Corp 


BiosoentifK  Corp/ECA 
Biosctentilic  Corp/ECA 
Biosaentitic  Corp/ECA 

Biosaentific  Corp/ECA 
Bioscientiftc  Corp/ECA 

Bioscientific  Corp/ECA 
Biosaentihc  Corp/ECA 

Biosite  Diagnostics , 

Biosite  OiagrKJStics 


Biosile  Otagrwstics 

Biosite  Diagnostics 
Biosiie  Diagnostics 
Biosite  Diagnostics 
Biosite  Diagnostics 
Biosile  Diagnostics 
Biosite  Diagnostics 

Biosite  Diagnostics 
Biosite  Diagrx)Stics 
Biosite  Diagnostics 

Biosite  Diagnostics 


Biosite  Diagnostics 
Biosite  Diagnostics 
Biosile  Diagnostics 
Biosite  Diagnostics 
Biosite  Diagnostics 
Biosite  Diagnostics 
Biosile  Diagnostics  . 
Biosite  D;jgiK)stics 
Biosite  Diagnostics 

Biosite  Diagnostics  . 

Biosite  Diagnostics 

Biosite  Diagnostics  . 
Biosite  Diagnostics 

Biosite  0«agrx>stics  . 
Biosite  Diagnostics  . 

Biosite  Diagrx>stics  . 
Biostte  Diagnostics  . 
Biosite  Diagnostics  . 

Biosite  Diagnostics  . 

Biosite  Diagnostics 

Biosite  Diagrxistics  . 

Biosile  Diagnostics  . 


Product  name 


Positive  tor  Marihuana  

Positive  for  Opiates 

Positive  for  Phencyclidine 

Unoe  Toxicology  Control  No.  G-470-25  ... 

Liqui-Ura  Toxic  Control  

Drugs  of  Abuse  Controls  GC/MS  L-2.  L-3 

andL-4. 
Dnjgs  of  Abuse  Controls  GC/MS  L-2.  L-3 

andL^. 
Drugs  of  Abuse  Controls  L-2.  L-3  and  L-4 
Drugs  of  Abuse  Controls  L-2.  L-3  and  L-4 
ECA  Buffer,  Catalog  No.  ECA  05805 

Agarose  Barbital  Buffer  CSB  470182 

Agarose  Barbital  Buffer  ECA  470182 

Agarose  Barbrtal-EDTA  Buffer  ECA 
470180. 

ECA  Buffer  ECA  0320024  

General  Procedure  Agarose  Film  lECA 
470100. 

LD  Agarose  Gel  iCSB  102  

Protein  Agarose  Gel  iPSB  103 

Alprazolam  Stock  Solution,  31366 

Alprazolam  Tfveshold  Control  Cakbralors 
2-6;  31446-31450. 

Ampfiietamine  Enzyme  Conjugate  31111. 
Bulk  Formulation. 

Amphetamine  OC  Control 

Amphetanrwie  QC  Control  (Bulk)  '. 

BartKturate  Conjugate  

Baitxturate  Conjugate  Control  

BaitNturate  Derivative  

BartMturate  Enzyme  Conjugate  31110, 
Bulk  Formulation. 

BartHturate  OC  Control  

Barbrtu-ale  QC  Control  (Bulk) 

BartNturate  Threshold  Control  Calibrators 
2-6;  31356-31360. 

Benzodiazepine  (Controls,  1-6  3i088- 
31093,  7-11  31098-31102.  Bulk  Formu- 
lation. 

Benzodiazepine  QC  Control  3  

Benzodiazepines  OC  Control  1  

Benzodiazepines  OC  Control  1  (Bulk) 

Benzodiazepines  QC  Control  2  

Benzodiazepines  OC  Control  2  (Bulk) 

Benzodiazepines  QC  Control  3  (BuVc) 

Benzoylecgonine  Conjugate  

Benzoyiecgonine  Conjugate  II,  III.  IV.  &  V 

Benzoylecgonine  Conjugate  II,  III,  IV,  &  V 
Bulk. 

Benzoylecgonine  Controls.  1-5  31041- 
31045,  Buk  Formulation. 

Benzoylecgonine  Enzyme  Conjugate 
31105.  Bul(  Formulation. 

Benzoylecgonine  Enzyme  Conjugate  II  .. 

Benzoylecgonine  Standards,  t-6  31  OSS- 
SI  040,  Bulk  Formulation 

Beruoylecgonne  Stock  Solution,  31322  .. 

Benzoylecgonine  ThreshoW  Control  Cali- 
brators 2-6;  31341-31345. 

Cocaine  QC  Control 

Cocawie  OC  Control  (Bulk) 

Conjugate  (Intermediate)  

Confugate  Bead.  Intervenaon  

Conjugate  Bead,  TCA  „ 

Conjugate  Beads  (Bulk)  _ 

Coripugale  Beads  Triage  MTD  


Form 


Bottle:  90r.)l  

Bottle:  90ml  

Bottle:  90ml  

Amber  Vul:  50ml 

ViaL  5ml  

Kit  6  Vials  - 


Vial:  12ml 


Kit:  6  Vials 

Vial-  12ml  

Ptastc  Packet  18.0  g.,  10  packets  per 
box. 

Vial:  7  drams _ 

Vial:  12  drams;  Box:  3  vials 

Vial:  12  drams.  Box:  3  vials  _ 


Vial:  12  drams.  Box:  12  viaJs _ 

Plastic  Tray  4.5>x5>,  Kit:  10  trays 

Plastc  Tray:  3l>x5>,  Kit:  10  trays  .. 
Ptastic  Tray  3sx5>.  Kit  10  trays  ... 

Vial:  2ml  

Flask:  250nil 


Date 


Vial:  100ml.  1  5ml 


Vial:  5ml  

BoWe:  0  5L  -  10L  

Plastic  BoWes:  2ml  -  60  ml 
Vial:  0.5.  1,2.  5.  15,50ml  . 

Vial:  8,  16,  32  ml 

Vial:  100ml,  1.5ml  


Vial;  5ml  

Bottle:  5L  -  10L 
Flask:  250ml 


Vial:  50ml.  1 .5ml 


V«l:  5ml  

10/29/91 

Vial:  5ml  

10/29/91 

Bottle:  0  5L  -  10L  

10/29«1 

Vial:  5ml  

10/29/91 

Bottle:  0.5L  -  lOL  

10/29/91 

Bottle:  0.5L  -  10L  

10/29/91 

Plastic  Bottles:  2ml  -  60  ml 

11/30/90 

Viah  1.5ml  

03/14/91 

Bottle:  5,  15,  30  4  60  ml 

03/14/91 

Vial:  50ml,  15ml  

10/24/90 

Vial:  100ml,  1  5ml  

10/24/90 

Vial:  1.5ml  - 

03/14/91 

Vial:  50nnl,  15ml  



ia?4«o 

Vial:  2ml  _..._ 

05/26/92 

Flask;  250ml 

05/26»'92 

Vial;  5ml 

10/29/91 

BoMe:  0.5L  -  10L  ...._ 

10/29/91 

Viat  2.  5,   15.  50,  60,   IOC 

,  250 

.  500, 

03/28«4 

1000.2000ml. 

Bottle:    15.    50.    100,    250. 

500, 

1000. 

11/09/93 

2000ml. 

BoMe:    15,    50,    100.    250. 

500, 

1000, 

11/09/93 

2000ml 

BoMes:    15,   50,    100.  250. 

500. 

1000, 

11/30/90 

2000mf. 

Viah  15.  50.  100. 250.  SCO.  1000.  2000nr4  1 

03/28/94 

09/14/90 

09/14/90 
09/14/90 
09/19/79 
03/11/85 
01/04/94 

01/04/94 

01/04/94 
01/04/94 
07/14/77 

11/15«0 
11/15.90 
11/15/90 

11/15«0 

09/10-90 

09/10/90 
09/10/90 
05/2a'92 
05C6«2 

10/24/90 

10/29/91 
10/29«1 

uno/90 

03<^8<94 
11/30/90 

10/24.-90 

10/29/91 
10/29/91 
05/26/92 

10 '24/91 


Exempt  CneMfCAL  Preparahons— Continued 


Suppler 


Biosite  DiagnostKs 
Bosite  Diagnostics 
Biosite  Diagnostics 

Biosite  Diagnostics 

Bk>site  Diagnostics  . 

Biosite  Diagnostics  . 
Biosite  Dtagrx>stics  . 

Biosite  Diagnostics . 
Biosite  Diagnostics  . 

Biosite  Diagnostics  . 

Biosite  Diagrx}stics  . 

Biosite  Diagrwstics  . 

Biosite  Diagnostics  . 
Biosite  Diagnostics  . 
Biosite  Diagnostics  . 
Biosite  Dtagrxjstics  . 
Biosite  DiagnostKS  . 
Biosite  Diagnostics  . 
Biosite  Diagrxwtics  . 
Biosite  Diagnostics  . 
Biosite  Diagnostics  . 
Biosrte  Diagnostics  . 

Biosite  Diagnostics  .. 
Biosite  Diagnostics  .. 
Biosite  D»agr>ostics  .. 
Biosite  Diagnoses  .. 

Biosite  Diagnostics  .. 

Biosite  DiagrK>stics  .. 


Biosite  Diagnostics  ... 
Biostte  Diagnostics  .... 
Biosite  Dtagr>ostics  .... 
Biostfe  Diagnostics  _„ 
Biosrte  Diagnostics  __ 


Biosite  Diagnostics . 
Biosite  Diagnostics 
Biosite  Diagnostics  . 
Biosite  Diagnostics  . 
Biosite  Diagnostics  . 


Biosde  Diagnostics 

Biosite  Degnosbcs 

Biosite  Diagrwstics 

BiosHe  Diagnostics  . 
Biosite  Diagnostics  . 
Biosite  Diagnostics  . 
Biosite  Diagnostics  . 

Bio&ite  Diagnostics  . 
Biosite  Diagnosfecs  . 
Biosrte  Diagnostics  . 
Biosite  Diagnostics  . 

Biosite  Diagnostics  . 

Biosite  Diagnostics  . 


Product  name 


Conjugate  Beads  Tnage  and  MTD 

D-Amphetamine  ^ock  SoKjtwn,  31323  .... 
D-Amphetamine  ThreshoW  Control  Cali- 
brator. 31376. 
D-Methamphetamine      Stock      SoMion 

31324. 
D-Melfwnphetamtne    Threshold   Control 

Calibrator,  31381. 
Drugs  of  Abuse  Controls-Level  2.  Positive 
Drugs  of  Abuse  Controls-Level  3,  Hl-Poei- 

tive. 

Estazolam  TTC  Stock  Solution 

Estazoiam  Threshold  Control  Caltvators 

2-6. 
Estazolam  Threshohj  Control  Calibrators 

2-6  Bul(  Formulation. 
Fturazepam  Enzyme  Conjugate  31109. 

Buk  Formulation. 
Fturazepam  Standards,  1-7  31081-31087. 

Buk  Formulation. 

Intervention  Bead  Solutton 

Intervention  Conjugate  (Bulk) 

Labeled  Benzoylecgonine  Conjugate  

Labeled  Conjugate  Mixture  13 

Labeled  Conjugate  Mixture  2 

Labeled  Conjugate  Mixture  5 

Labeled  Conjugate  Mixture  7 

Latjeled  Conjugate  Mixture  9 

Labeled  Morphine  Conjugate  ...... 

Labeled  TCA  Conjugate  ._ :„.. 


Latieled  THC  Conjugate  

Labeled  THC  Conjugate  (Mixture  13) .. 

Labeled  THC  Corrugate  f*xture  4  . 

Labeled  Tnage  MTD  Conjugate  (Bulk) 


Lorazepam    Enzyme    Conjugate    31108, 

Bt*<  Fornxitation. 
Lorazepam  Standards,  1-4  31094-31097, 

Bulk  Formulatjon. 

Lormetazepam  Stock  Solution _ 

Methadone  (Control  

M8«hadof>e  Standards  1-6  _ 

Methadone  Stock  Sokjtion  _ 

Metfiamphetamtne     Enzyme     Corrugate 

31 104,  Bulk  Formulation. 

M^hamphetamine  OC  Control  „ 

Methamphetamine  OC  Control  (Bulk)  

Morphme  Conjugate 

Morphine  Control  3  

Morphine    Controls,     1-5    31078-31080, 

Bulk  Formulation. 
Morphine  Enzyme  Conjugate  31107,  Bulk 

Formulation. 
Morphine  Standard  6,  31220  Buft  Fonnu- 

lation. 
Morphrie   Standards,   1-5  31071-31075. 

Bulk  Formulation. 

Mocphire  Stock  Solution.  31325 

Opiate  OC  Control  

Opiate  OC  Control  (Bute) 

Ojjiate  Threshold  Control  Catbralors  2-6; 

31346-31350. 

PGP  OC  Control 

PCP  OC  (>xiUol  (Bu»() 

Phencycbdine  Control  7  Bulk  Formulatton 
PhencyclKJme  Controls  5  -6.  31256-31256 

Bulk  Formulation. 
PhencydidHTe  Controls.  1-4  31010-31013. 

Bulk  Formulation. 
Pherx:yclidine  Enzyme  Corrugate  31103, 

Bulk  Formulation. 


Form 


Vial:  15.  SO.  100. 250.  500.  1000. 2000ml 

Vtafc  2ml  

Flask:  250fT>l 


Viat  2ml  

Flask:  250  ml 


Pack:  6  Vials;  SmIA/ial .. 
Pack:  6  Vials;  5ml/vial .. 


Viah  iml  

Viafc.25-1nil 


Vial:5-20ml 


Vol:  100ml,  1 .5ml 
Vial:50nil.  1.5ml  .. 


Vial:  2,  5,  15,  50,  100,  250.  500ml  ... 

Bottled/Flask:  .1L-4L _ 

Plastic  Bottles:  0.5,  1,  2  &  5  L 

ViaL  2,  5,  15,  50,  100,  250.  500ml  .... 

Plastk:  Bottles;  lOnH-  1L  

Bottles:  2,  5,  15,  50,  100,  250.  500ml 

Bottle:  20L,  10L,  5L,  1L  

Plastic  Bottles:  0.5,  1,  2  &  5  L „.... 

Plastic  Bottles:  0.5.  1,  2  4  5  L 

BottlecVFIask;  2,  5,  15,  50,  60.  100, 

260,  500,  1000,  2000ml. 

Plastic  Bottles;  10ml  -  1L  „.._ 

Rask:  500,  250,  100,  50.  15,  5.  2ml  . 
BoMes:  2,  5.  15,  50,  100,  250,  SOOft^ 
Vial:  2.  5,    15,   50,   60,   100.  250, 

500ml. 
Vial:  100ml,  1.5ml  ...„ 


2S0. 


260. 


Vial;  50mL  1 .5ml 


Vial:  1ml 

Viat  2mf  

Viat  2ml,  SOml  

Viat  2ml,  50ml  

Viat  100ml,  1.5ml 


Vial:  SnU 

Bottle:  5L  -  10L  

Plastic  Bottles:  2ml  -  60  ml 

Viat  2ml,  50ml  

Viat  50ml,  1 .5ml  „... 


Vial:  100ml,  1.5n*- 

Vial:  1.5ml,  5-20ml;  Fiask:  20-50ml 
Viat  50ml.  1.5ml  „ 


Val:  2ml  

Vial:  Sun  

Bode:  05.L  -  10L 

Flask:  250ml 


Viat  5ml 

BotBe:  0.5L  -  10L „.... 

Viat  5-20ml  

Viat  15m(,  5-20ml;  Flask:  20-50ml 


Viat  50ml.  1 .5ml 


Viat  lOOnf*.  1.5ml 


Date 


03/28/94 
Ob/26/92 
05/26/92 

0SJ26/92 

(iSJ26/92 

12/14/94 
12/14/94 

11/09i«3 
11/09^93 

11/09^ 

10/24/90 

10/24/90 

03/28/94 
11A)g^93 

ii/3a«o 

03/28«4 

ii/3a«o 

l0/29i«1 
12«2/92 
11/30«0 
11/30/90 
11/09/93 

11/30«0 
03/-76/9A 
■^0/29/9^ 
03/2a«4 

10/24/90 

10^4/90 

11/09«3 
12/22/92 
12J22J92 
12C2/92 
1024/90 

10/2091 
10C9«1 

ursom 

t2/22«2 
10/24/90 

10/24/90 

03/14/91 

10/24/90 

06/26/92 

10«9/91 
10(29«1 
05/26/92 

io/2g«i 

tO««1 

11.'09j«3 
03/1 4«1 

10/24/-90 

10/24/90 
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Supplier 


Exempt  Chemical  Preparations — Continued 


Biostle  Diagnostics 

Biosite  Diagnostics 

Btosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Btosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Bios'te  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosile  Diagnostics .,. 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 

Biosite  Diagnostics 


Product  name 


PhencyclKJine  Standard  7  

Phencyclidine  Standards  1-4  31006- 
31009.  BulK  Formulation. 

Ptwncyclidine  Standards  5-6.  31253- 
31254  Bulk  Formulation. 

PfiencycJidine  Stock  Solution.  31321   

Ptwncyclidine  ThreshoW  Control  Cali- 
brators 2-6;  31366-31370. 

Phenobart)ital  Controls,  1-8  31063-31070, 
Bulk  Formulation. 

Phenobartxtal  Standards,  1-8  31055- 
31062.  Bulk  Formulation. 

RT-5  Drugs  of  Abuse,  Positive  

Secobarbital  Stock  Solution,  31326 

THC  Conjugate  

THC  Conjugate  Control  

THC  Controls.  1-3  31052-31054.  Bulk 
Formulation. 

THC  Enzyme  Conjugate  31 106,  Bulk  For- 
mulation. 

THC  QC  Control  

THC  QC  Control  (Bulk)  

THC  Standards,  1-6  31046-31051,  Bulk 
Formulation. 

THC  Standards.  7-9 

THC  Standards.  7-9  Bulk  Formulation  

THC  Threshold  Control  Calibrators  2-6; 
31371-31375. 

Temazepam  Stock  Solution,  31337 

Temazepam  Threshold  Control  Cali- 
brators 2-6;  31451-31455. 

Threshold  Control  A  4  B 

Threshold  Control  A  &  B  (Bulk)  

Threshold  Controls  C,  D,  E,  F,  G,  H  

Threshokte  C,  D.  E.  F,  G.  H  Bulk  Solution 

Triage  6  Panel  lor  Drugs  of  Abuse 

Triage  7  Conjugate  

Triage  8  Panel  for  Drugs  of  Abuse 

Triage  8  Panel  for  Drugs  of  Abuse 

Triage  8  Panel  for  Drugs  of  Abuse 

Triage  DOA  Demo  Control  

Triage  DOA  Demo  Control  (Bulk) 

Triage  Drug  Screen  Control 

Triage  Drug  Screen  Control  (Bulk)  

Triage  Intervention  Panel  for  Drugs  of 
Abuse 

Triage  Intervention  Test  Device 

Triage  Panel  for  Drugs  of  Abuse 

Triage  Panel  for  Drugs  of  Abuse  Plus  Tri- 
cyclic Antidepressants. 

Triage  Panel  for  Drugs  of  Abuse  Plus 
methadone 

Triage  Panel  for  Drugs  of  Abuse  plus 
Methadone. 

Tnage  Panel  for  Drugs  of  Abuse  plus 
Methadone  Test  Device. 

Triage  Panel  lor  Drugs  of  Abuse  plus  Tri- 
cyclic Antidepressants.  Cati92000 

Triage  Panel  for  Drugs  of  Abuse  plus  Trn 
cyclic  Antidepressants,  Cati92010. 

Triage  Plus  TCA  Test  Device  

Triage  Test  Device 

Tnage  and  MTD  Conjugate  (Bulk) 

Triage-7  Conjugate  Beads 

Triage-7  Device 

Triage-7  Par>el  for  Drugs  „ 

d-Amphetamine  Controls,  1-5  31030- 
31034.  Bulk  Formulation. 


Form 


Vial:  .25-1ml  

Vial:  50ml,  1.5ml  

Vial:  1.5ml,  5-20  ml;  Flask:  20-50ml   .... 

Vial:  2nfil  

Flask:  250ml 

Vial:  50ml,  1.5ml  

Vial:  50ml,  1.5ml  

Pack:  6  Vials;  5m1,'vial 

Vial:  2ml  

Plastic  Bottles:  2ml  -  60  ml 

Vial:  0.5.  1,  2,  5,  15.  50ml  

Vial:  50ml.  1.5ml  

Vial:  100ml,  1.5ml  

Vial:  5ml  

Bottle:  0.5L  -  10L  

Vial:  50ml.  1.5ml  

Vial:  .25-1  ml  

Vial:  5-20ml  

Flask  250ml 

Vial:  2ml  : 

Flask:  250ml 

Vial:  5ml  

Bottle:  1L-20L 

Vial:  3.5-5ml  

Bottle:  1-5ml 

Box:  10,  25  cassettes  

Vial:  2,  5,   15,  50,  60.   lOO.  250.  260, 
500ml. 

Box:  3.  10,  25  Cassettes  

Box:  3.  10,  25  Cassettes  

Pouch:  1  Cassette  

Vial:  5ml  

Bottle:  0.5L  -  10L  

Vial:  5ml  

Bottle:  0.5  -  20L  

Box:  10,  25  Pouches  „ 

Pouch:  1  each 

Box:  10,  25  cassettes  

Box:  10,  25  Pouches  

Box;  3,  10.  25  Cassettes  

Box:  3.  10,  25  Cassettes  

Pouch:  1  Cassette  

Kit:  25  Tests 

Kit:  10  Tests  

Pouch:  1  each 

Metallic  Pouch:  1  each  

Vial:   2.   5,    15.   50.   60.   100.   250.  260, 

500ml 
Bottle:    15,    50.    100.    250.    500.    1000. 

2000ml. 

Pouch:  1  cassette  

Box:  10,  25  cassettes  

Vial:  50ml,  1.5ml  


Date 


11/09/93 
10/24/90 

03/14/91 

05/26/92 
05/26/92 

10/24/90 

10/24/90 

1Z' 14/94 
05/26/92 
11/30/90 
03/28/94 
10/24/90 

10/24/90 

10/29/91 
10/29/91 
10/24/90 

11/09/93 
11/09/93 
05/26/92 

05/26/92 
05/26/92 

10/29/91 
10/29/91 
l1/09.'93 
11/09/93 
10/05/92 
03/28/94 

03/23/94 
03/28/94 
03-78/94 

10/29/91 
10/29/91 
10/29/91 
10/29/91 
11/09/93 

11/09'93 
1 1  '30«0 
11/09/93 

03/23/94 

03/28'94 

03/28/94 

11/01/93 

11/01/93 

11/09.'93 
11/30,'90 
03/28/94 

12/22/92 

12/22/92 
12/22/92 
10/24/90 


Exempt  Chemical  Preparations— Continued 


Supplier 


Biosite  Dagnostcs  . 
Biosite  Diagnostics . 
Biosite  Diagrxistics  . 
Biosile  Diagnostics  . 


Boehrir»gef  Mannheim 

Boehrmger  Mannheim  . 

Boehringer  Mannheim . 

Boehnnger  Mannheim  . 

Boelmnger  Manriheim  . 
Boehringer  Mannheim . 
Boehnnger  Mannheim . 
Boehrmger  Mannheim . 
Boehringer  Marmheim . 


Boehnnger  F4annheim 

Boehringer  Marviheim 

Boehnnger  Mannheim 

Boehnnger  Mannheim 

Boehringer  Mannheim 


Boehnnger  Martnheim . 

Boehringer  Mannheim . 

Boehnnger  Mannheim . 

Boehnnger  Mannheim  . 

Boehringer  Mannheim . 

Boehringer  Mannheim . 
Boehnr^ger  Mannheim . 
Boehringer  Mannheim . 

Boehringer  Mannheim  . 

Boehnnger  Mannheim . 

Boehringer  Mannheim  .. 

Boehnnger  Manntieim .. 
Boetionger  Mannheim .. 
Boehringer  Mannheim .. 
Boehnnger  Mannheim .. 
Boehringer  Mannheim .. 
Boehringer  Mannheim .. 


Boehnnger  Mannheim 
Boehringer  Mannheim  , 
Boehrirtger  Mannheim , 
Boehringer  Mannheim  . 
Boehnnger  Mannheim  . 
Boehnnger  Mannheim  . 
Boehnnger  Mannheim . 
Boehnnger  Mannheim  . 

Boehringer  Mannheim  . 
Boehnnger  Mannheim . 


Boehringer  Mannheim 
Boehnnger  Mannheim . 


Product  name 


<}-Amphetamine    Standards.    1-6   31024- 

31029.  Bulk  Formulation, 
d^tethamphetamine  CorKrots  5-6.  31020 

31257  Bulk  Formutetwn. 
<^Me«hamphetamine  Controls.  1-4  3i020- 

31023.  Bulk  Formulation. 
<*-Methamphetamine      Sl»«d»ds.       i-6 


Form 


VialSOrrt.  1.5ml 


Date 


Vial:  1  5ml,  20-50ml;  Flask;  2O-50ml 


Vial:  50ml,  1 .5ml 
Vial:  50ml,  1.5ml 


Viat:  500ml 


Vial:  lOOmi 


Kit  4  Boltles 
KH:  4  Bottles 


BoWe:  10,  I5ml 

BoOe;  10.  i6ml 

BoWe:  10,  l5ml 

BoWte:  5.  15ml 

K«:4  BoWes;  iSml  each 


Borne: 
Bodle: 
BoMe: 
Bottle: 


10,  I5ml 
10.  I5ml 
10,  I5ml 
10.  15ml 


Kit  4  SoMes;  I8ml  each 
Kit;  4  Bottles,  85ml 


Kit:  4  Bottles.  500ml 


Kit  4  Bottles.  85ml 


Kit  4  Bottles.  500ml 


31014-31019.  Bulk  Formulanoa 
2a  Amph  ED  Reagent  tor  SOOmt.  Call 

1300796 
2a  Amphetamines  ED  Reagefrt  for  85  ml 

CaU  1404234. 
Amphetamine    System    Pack    lor   65m 

Call  81-3300. 
Amphetamines  Systems  Pack  for  SOOml- 

Cau  8l-340a 
CEOl  DAU  4-Drug  Intermediale  Ca/tibtator 

CEOIA  OAU  4-Onjg  CutoH  Calibraior 

CEDIA  DAU  4-Drug  High  C^Orator 

CEOIA  OAU  5-Orug  Cutoff  Calibrator 

CEOiA  DAU  Amphetamine  Assay-  Cati 
83-3300  and  85-3300. 

CEOIA  DAU  Barb/Benz  200  

CEDlA  DAU  BartyBenz  300  Calibrator    ... 
CEDlA  DAU  Barb/Benz  High  Caltorator  ._ 
CEOIA  OAU  Barti/Benz  lntermed«te  Cali- 
brator. 
CEOIA   DAU  Cocaine  Assay-   CaU  83- 

2300  and  85-2300. 
CEDIA   DAU  Cocaine  Assay;  Cati  81- 

2300 
CEDIA   DAU   Cocaine   Assay;  CaU  81- 

2400. 
CEDIA  DAU  Multi-Level  THC  Assay.  Cati 

81-2700. 
CEDIA  DAU  Multi-Level  THC  Assay.  Cau 

81-2800. 
CEDIA  DAU  Opiate  Assay-  Cati  83-2900 

and  85-2900. 
CEOIA  DAU  Ojjiate  Assay;  CaU  81-2900 
CEDIA  OAU  Ojjiate  Assay;  CaU  81-3000 
CEOIA     OAU     Propoxyphene     Assays 

18ml,  85ml.  500ml. 
CEOIA  DAU  Propoxyphene  Cutoff  Cali- 
brator. 
CEDIA    DAU    Propoxyphene    High   Cali- 
brator. 
CEOIA  DAU  Propoxyphene  Intermediafe 

Calibrator. 
CEDIA  DAU  THC  lOOng/nH  Calrtxator 
CEDIA  DAU  THC  150ng/ml  Calibrator 
CEDIA  DAU  THC  25ng/ml  Calibrator 
CEDIA  OAU  THC  SOng^mf  Calibrator 

CEDIA  DAU  THC  75  ng/ml  Calibrator  

CEDIA  MuRi-Level  THC  Assay-CAti  83 
2700  and  85-2700. 

MuHi-Drug  Control  Set,  i946380 

Multi-Drug  Set.  i946379  

Propoxyphene  Conjugate  

Propoxyphene  Cutoff  Bulk  Calilvator  

Propoxyphene  ED  Bulk  Reagent 

Propoxyphene  ED  Reagent  

Propoxyphene  High  Buk  Calibratof  

Propoxyphene    Intermediate    Bulk    Cali- 
brator. 

Propoxyphene  Spiking  Solution Vial:  2L 

Reference  Propoxyphene  Buii  Manuiac-    Cartxjy: 
tufing  Calibrators  E,  F,  G,  H,  I,  j.  K 
ar«dOpen. 
Reference   Propoxyphene   Manulactunng    Vial:  3  6ml 

CaKxators  E,  F.  G.  H.  I,  J.  K  and  Open 
Speoatty  Control  Set  i,  i94638l  2  Vials;  l5mlVial 


Kit;  4  Bottles;  1 8ml  each 


Kit  4  Bottles,  85ml  .. 
Kit:  4  Bottles.  500ml 
Kit  4  Bottles 


Vial:  lOnrd 


Vial:  lOml 


Viat:  lOmI 


Bottle: 
Bottle: 
Bottle: 
Bottte: 


15ml 
15ml 
15ml 
15ml 


Bottle:  15ml  

Kit  4  Bottles;  I8ml  each 


2  Vials;  15ml/vial  ... 

2  Vials;  5mL'vial  

Viaf:25ml  

Carboy:  4L  

Cartxjy:  25L  

Vial:  7,  100,  I90ml 

Cartioy:  4L  

Carboy:  4L  


5L 


1W24W 
03/14J91 
ia'24/90 

ios«go 

0«13/94 

04/13/94 

04/ia'94 


0413/94 

04/01/94 
04lOlid4 

04/01/94 
06/30>94 

07/l9,'94 

04/01/94 
04A)1/94 
04/0l/'94 
04/01/94 

07/td.'94 

0^/2A/Q4 

01124/9* 

01/24194 

01/24/94 

07/19/94 

0l/24>'94 
0i/24<94 

ii/3a'94 

1i.'30/94 

11.30194 

11/30(94 

04/01/94 
04/01-94 
04/01/94 
04/0:/94 
04.'0l/94 
07/19.94 

05/l0.'94 
05/10/94 
1 1/30,'94 
11/3094 
11/3094 

ii/3a'94 

n,'30'94 
I1/3a'94 

n,'3a94 
11/3094 


11/3094 


0&10.94 


UMI 
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Exempt  Chemical  Preparations— Continued 


Exempt  Chemical  Preparations— Continued 


Supplier 


Boebrtnger  Mannheim 

Boehringer  Mannheim 

Boehringef  Mannheim 

Boehnnger  Mannheim 

Boehringer  Mannheim 

Boehfinger  Mannheim 

Boehringer  Mannheim 

Boehrmger  Mannheim 

Boehnnger  Mannheim 

CaWomta  Bionuclear  Corporation  . 

California  Bionuclear  Corporation  . 

California  Bionuclear  Corporation  . 

California  BiorHx:lear  Corporation 

California  BiorHXiear  Corporation 

California  Bionuclear  Corporation 

California  Bionuclear  Corporation 

California  Bionuclear  Corporation 

California  Bionuclear  Corporation 

California  Bionuclear  Corporation 

California  Biorniclear  Corporation 

California  Bionuclear  Corporation 


Cambridge  Medical  Diagnostics.  Incor- 
porated. 

Cambridge  Medical  Diagnostics.  Incor- 
porated. 

Cambridge  Medical  Diagnostics,  Incor- 
porated 

Cambridge  Medical  Diagnostics,  Incor- 
porated 

CambTKige  Medical  Diagnostics.  Incor- 
porated 

Cambridge  Medical  Diagnostics.  Incor- 
porated 

Cambridge  Medical  Diagnostics.  Incor- 
porated 

Cambridge  Medical  Diagnostics.  Incor- 
porated. 

Cambridge  Medical  Diagnostics.  Incor- 
porated 

Cambridge  Medical  Diagnostics.  Incor- 
porated 

Casco  Standards  

Casco  Standards  

Casco  Standards  

Casco  Standards  

Casco  Standards  

Casco  Standards  

Casco  Standards  

Casco  Standards  

Casco  Standards  


Product  name 


Specialty  Control  Set  2.  i946383  .._ 

THC  100  Control  Set  

THC  100  Controls  (High  &  Low) 

THC  100  Controls  (High  &  Low)  Bulk  

THC  25  Control  Set  

THC  25  Controls  (High  &  Low) 

THC  25  Controls  (High  &  Low)  Bulk  

THC  50  Control  Set  

THC  50  Controls  (High  &  Low) 

Amobart)itai-2-C-i4.  Catatog  No.  72077  .. 

Cocaine    (methoxy-C-i4)    Catak>g    No. 

72182 
D-Amphetam»ne   (propyl- 1-C- 14)   Sulfate. 

Catalog  No  72078. 
DL- Amphetamine  (propyl- 1-C- 14)  Sulfate. 

Catalog  hto.  72079. 
Meperidine       (N-methyl-C-l4)       Hydro- 

chlonde,  Catalog  No  72508. 
Mescaline  (aminomettiylene-C-14)  Hydro- 

chkKide.  Catalog  No.  72512. 
Methadone    (heptanone-2-C-14)    Hydro- 

chtonde.  Catatog  No.  72516. 
Methamphetamine    (propyl- 1-C- 14)    Sul- 
fate. Catatog  No  72517. 
Methylphenidate    (cart)onyl-C-l4)    Hydro- 

chlonde.  Catalog  No  72550. 
Morphine  (n-methyl-C-l4)  Hydrochloride. 

Catalog  No.  72560. 
Pentobarbital-2-C-l4.  Catalog  No  72618 

Secot)art)itai-2-C-l4,  Catalog  No,  72675 

1251  Human  Parathyroid  Hormone  44-68 

1251-Tetraiodothyronine  

1251-Tniodothyronine  

Donkey  Anti  Goat  Gamma  Globulin 

Parathyroid     Hormone     (Hurrwn     1-84) 

Standard 
Parathyroid  Hormone  Assay  Buffer  


Form 


T3  Antiserum  (Rabbit) 

T3  Standard  

T4  Antiserum  (Rabbrt) 
T4  Standard  


1  -( 1  -PhenylcyclohexyOpyrrolidine     Cross- 

Reactant 
l-Ptwnyteyclohexylamine  Cross-Reactant 

1  -[1  -(2-thienyl)-cycloti€xyll-ptperdir)e 

Cross-Reactant 
1 -[1 -2(2-thienyl)-cycloh€xyll-pyrrolidine 

Cross-Reactant. 
ll-OH-detta-8-THC  Cross-Reactant 


11-OH-delta-9-THC  Cross-Reactant 


1 1 -nor-delta-8-THC-9-cartx)xilic 

Cross-Reactant 
1 1-nor-detta-9-THC-9-carboxilic 

Cross-Reactant 
8-B-11-diOH-delta-9-THC  Cross-Reactant 


acid 
acid 


2  Vials:  I5ml/vial  

Box:  2  Bottles;  i5ml  each 

Bottle:  15ml 

Carboy:  150L  • 

Box:  2  Bottles;  15m)  each 

Bottle:  15ml  

Carboy:  150L  

Box:  2  Bottles;  15ml  each 

Bottle:  15ml  

Screw  Cap  Vial:  50  mcrocuries,  0.1,  0.5. 

and  1 .0  millicuries. 
Screw  Cap  Vial:  50  mcrocuries,  O.i.  0.5, 

and  1 .0  millicuries. 
Screw  Cap  Vial:  50  microcunes.  0  1,  0.5. 

and  1 .0  millicuries. 
Screw  Cap  Vial:  50  microcunes,  0.1.  05, 

arxl  1 .0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1.  0  5, 

1.0  millicuries. 
Screw  Cap  Vial:  50  microcunes.  0  1,  0.5, 

1 .0  millicuries. 
Screw  Cap  Viai:  50  microcunes,  0  i.  0.5, 

1.0  millicuries 
Screw  Cap  Vial:  50  microcuries,  O.i,  0.5, 

1.0  millicuries 
Screw  Cap  Vial:  50  microcunes,  0  1,  0.5, 

1 .0  millicuries 
Screw  Cap  Vial  50  microcunes,  0  1,  0.5, 

1 .0  millicuries. 
Screw  Cap  Vial:  50  microcunes.  0  1,  0.5, 

1 .0  millicuries. 
Ampule:  50  microcunes.  0.1.  0.5.  and  1.0 

millicuries. 
Vial:  5ml  


Date 


Vial:  11ml  

Vial:  11ml  

Vial:  5ml  

6  Vials:  5ml  each 

Vial:  10ml  

Vial:  11ml  

Vial:  iml  

Vial:  11ml  

Vial:  ifrt  


Cryo-vial:    1.1ml   Box:  25.  50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    Mml   Box:   25.  50.   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1  iml   Box:   25.   50.    75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:  1.1ml  Box:  25.  50.  75  Plastic 

Cup:  125ml. 
Cryo-vial:    1  iml   Box:   25.    50,    75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1  iml   Box:   25,   50,   75  vials 

Plastic  cup:  125ml 
Cryo-vial:    1.1ml   Box:   25.   50.    75   vials 

Plastic  Cup:  125ml 
Cryo-vial:  1  1ml  Box:  25.  50.  75  vials 

Cryo-vial:    1  iml   Box:  25.   50.   75  vials 
Plastic  Cup:  125ml 


05/10^ 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
01/08/75 

01/08,75 

01/08/75 

01/08/75 

01/08/75 

01.08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

Oa'29,'85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03'21/90 

03/23/90 

03/23'90 

03/23/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 


Supplier 


UMI 


Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  StarKJards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
'  Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards  . 
Casco  Standards  . 
Casco  Standards  . 


Product  name 


8-B-OH-delta-9-THC  Cross-Reactant 

Allobart)rtal  Cross-Reactant  

Alphenal  Cross-Reactant 

Alprazolam  Cross-Reactant 

Amotjartjital  Cross-Reactant 

Aprobart)ital  Cross-Reactant 

Bartjital  Cross-Reactant 

Benzoylecgonine  Cross-Reactant 

Beruphetamine  Cross-Reactant 

Bromazepam  Cross-Reactant 

Butat}art)ital  Cross-Reactant 

Butalbltal  Cross-Reactant  

Butethal  Cross-Reactant 

Cannatiidiol  Cross-Reactant 

Cannabinol  Cross-Reactant 

Chlordiazepoxide  Cross-Reactant  

Clonazepam  Cross-Reactant 

Cocaine  Cross-Reactant 

Cyclopentobarbital  Cross-Reactant  ... 

Diazepam  Cross-Reactant 

Ecgonine  HCI  Cross-Reactant 


Ecgonine-nnethyl     ester     HCI     hydrate 

Cross-Reactant. 
Fenfluramine  Cross-Reactant  

Flunitrazepam  Cross-Reactant  

Flurazepam  Cross-Reactant  

Halazepam  Cross-Reactant 

Hexot>artjital  Cross-Reactant 

Lorazepam  Cross-Reactant  

MDA  Cross-Reactant 

MDE  Cross-Reactant  

MDMA  Cross-Reactant 

Medazepam  Cross-Reactant  

Midazolam  Cross-Reactant 

Nitrazepam  Cross-Reactant 

Nordiazepam  Cross-Reactant 

Oxazepam  Cross-Reactani 


Form 


Cryo-vial:    1.1ml   Box:  25.  50,  75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:  25.   50,  75  vials 

PlastciCup:  125ml. 
Cryo-vial:   1.1ml   Box:   25,   50  75  vials 

Plastic  cup:  125ml. 
Cryo-vial:    1.1ml   Box:  25.   50.   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25.   50.   75   vials 

PlastK  Cup:  125ml. 
Cryo-vial:   1.1ml   Box:  25.  50,  75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75   vials 

Plastic  Cup:  1 25ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,    50.   75   viaJs 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:   1.1ml  Box:  25.  50,  75  vials 

Plastic  Cup:  125ml. 
Cryo-Vial:    1.1ml   Box:   25,   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,    50.   75   vials 

Plastic  cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50.   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50.   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25.   50.   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75   vials 

Plastic  Cup:  1 25ml. 
Cryo-vial:    1.1ml   Box:   25,    50,   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:   1.1ml   Box:  25,   50.   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml  Box:   25,   50.   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,    50,    75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50.   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50.   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:  25,   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:  25.  50.  75  vials 

Plastic  Cup:  I25ml. 
Cryo-vial:    1.1ml   Box:   25,    50.   75   vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50.   75  viate 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box:   25,   50,   75  vials 

Plastic  Cup:  I25ml. 
Cryo-vial:    1.1ml   Box:   25.   50,   75  vials 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1  ml   Box:  25,   50,   75  vials 

Plastic  Cup:  03/21/90. 
Cryo-vial:    1.1ml   Box:   25.   50.   75   vials 

Plastic  Cup;  125ml. 
Cryo-vial:    l.lrrtl   Box:  25,   50,   75  vials 

Plastic  Cup:  125ml. 


Date 


03«1/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21/90 
03/21, '90 
03/21/90 
03/21/90 
0^*21, '90 
03/21/90 
03/'2l/90 
Oa'21/90 
03,'21/90 
03/21/90 
03^-21/90 
03/21/90 
03/21,-90 
03/21, -90 
03/21/90 
03/21/90 
03;'21/90 
03/21/90 
03-21/90 
03/21/90 
03/21, -90 
03-21/90 
03/21/90 
03.21/90 
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^Vi 


Supplier 


Casco  Standaftto 
Ca»co  Standards 
Caaco  StandaniB 
Casco  Standards 
Casco  Standaids 
Caaco  Standards 
Casco  Standards 
Caaoo  Standards 
L>aaco  utanuBms 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 
Casco  Standards 


Cayman  Cherr^ical  Company  .... 
Ciba  Corrung  Diagnostics  Corp. 
Otoa  Coming  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 


Ciba  Coming 
Ciba  Coming 
Ciba  Corning 
Ciba  Coming 
Ciba  Coming 
Ciba  Coming 
Ciba  Coming 
Ciba  Coming 
Cilja  Corning 
Ciba  Coming 

Ciba  Coming 
Ciba  Corning 
Ciba  Coming 
Ciba  Corning 
Ciba  Coming 
Ciba  Coming 
Ciba  Coming 
Ciba  Corrvng 
Ciba  Coming 
Ciba  Coming 


Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagrx)stics  Corp. 
Diagnostics  Corp. 
Dtagnostics  Corp. 

Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Dtagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 


Ciba  Corrvr^g  Diagnostics  Corp. 


Ciba  Coming 
Ciba  Corrvng 
Ciba  Cornir>g 
Gibe  Coming 
C4t>a  Comir>g 
CiM  Coming 
Ciba  Corning 
CitM  Coming 


Diagnostics  Corp 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Oiagrx>stics  Corp. 
Diagnostics  Corp. 
Dtagrwstics  Corp.* 


Exempt  CneMrcw.  Preparations— Continoed 


Cibfr  Coming  Diagnostics  Corp. 


Product  nanw 


Pentobarbitai  Cross-Raaciant  ..._ ~~ 

PtwrK::yciidvie  CrotsReactant „ 

Ptwnmetraime  Cross  Roactant _ 

Pt«erK>t>arb«al  Croas-Raactant 

Phentermine  Cross- Rooctant _ 

Pinazepam  Cross-Reactant  

Prazepam  Cross-Raactani 

Propylhexednne  Croas-Reactant 

SeoobartKtal  Crosa  Roactant 

Talbuta]  CiDS»-Reactant  

TafTWzepam  Cro8s-R«actani 

Triazoiam  Crosa-Roactant  

dV^mpho^am•r>e  Cross-Reactant 

d-Mettwmphetarwoe  Cross- Roactant  

kAmphetamma  Croes-Reactant 

p-OH-Amphotamw>e  Cross-Reactant  

TMiaaiefone 

AACC  Tox  

ACS  Estradiot  Component  Sets  

ACS  Estradiol  Component  Sets  Releas- 
ing ReaQent. 

ACS  FT4  

ACS  FT4  Lite  Reagent  „ 

ACS  FT4  Lite  Reagent  

ACS  FT4  Sow  Ptiase 

ACS  Ferntm  Lite  Reagent 

ACS  Femtm  SoW  Ptiasa ~ 

ACS  HCG  Soiid  Phase „ 

ACS  Magnetic  Check 

ACS  Magnetic  Check  II  „ 

ACS  MuNical  E  Pack  (Low  &  High  CalH 
brator). 

ACS  Multical  High  Calibrator  

ACS  Multical  Low  Calitxator 

ACS  Performance  Verilicalion  Test  Kit  .... 

ACS  T3  Kit  

ACS  T3  Lite  Reagent „ 

ACS  T3  Solid  Phase 

ACS  T4  

ACS  T4  Lite  Reagent 

ACS  T4  Solid  Phase 

ACS  Testosterone  Component  Sets  (50 
Tests). 

ACS  Testosterone  Component  Sets  (500 
Tests). 

ACS  Testosterone  Lite  Reagent  

ACS  Testosterone  Releasing  Agent  _ 

ACS  Wash  Check  SoW  Phase  

ALP  Butter  Concentrate  Cat.  No.  470244 

ALP  Gel/12  Cat.  No.  470246 

ALP  GeUe  Cat  No.  470243  _ _. 

ALP  Gel/8  and  Butler  Cat  No.  470240  .... 

Akatine  Hemogtobtn  Bufler  Cat  No. 
470580 

Akakne  Hemoglobtn  Kit/8  Cat  No. 
470678 


Form 


Oryo-viai:    Viral   Box: 

Plastic  Cup;  125ml. 
CryOHViai:   l.lmt  Box: 

Plastic  Cup:  125m(. 
Cryo-vial:    l.lrai  Box: 

Plastic  Cup:  125ml. 
Cryo-viai:    l.lmi  Box: 

Plastic  Cup:  125ml. 
Crr»-vtal:    1.1ml  Box: 

Plastic  Cup:  125ml. 
Cry^-wiat:    1.1ml   Box: 

Plastic  Cup:  125ml. 
CryoHKPiah    l.lmi  Box: 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box: 

Plastic  Cup:  125ml. 
Cryo-vial:    1.1ml   Box: 

Plastic  Oup:  125ml. 
CryoHviah   l.lml  Box: 

Plastic  Cup:  125ml. 
Cryo-viah    1.1ml  Box: 

Plastic  Cup:  125ml. 
Cryo-vtal:    l.lml   Box: 

Plastic  Cup:  125ml. 
Cryo-vial:    l.lml   Box: 

PlastteCup:  125ml. 
Cryo-vial:    1.1ml   Box: 

Plastc  Cup:  125ml. 
Cryo-vial:    1.1ml   Box: 

Plastic  Cup:  125ml. 
Cryo-vtal:    1.1ml   Box: 

Plastc  Cup:  I25ml. 

Vial:  3ml  

Glass  Vial:  30ml 

Kits:  3  Vials;  18  vials  . 
Bottle;  30ml 


25,  50, 

25.  50. 

25.  50. 

25,  50, 

25,  50. 

2S,  SO. 

25,  50, 

25,  50. 

25,  50, 

25.  50. 

25.  50. 

25.  50. 

25.  50, 

25.  50, 

25,  50, 

25,  50, 


75  viats 

75  vols 

75  vials 

75  vols 

75  vials 

75  vials 

75  vials 

75  Mats 

75  viats 

75  vuto 

75  viats 

75  viais 

75  vials 

75  vials 

75  ^nais 

75  vials 


Date 


Kit  50  Test,  300  Test 

Vial:  7ml  

Vial:  7ml  „ 

Vial:  26ml  

Vial:  7ml;  Kit  50.  300.  3000  Tests  . 
Vial:  26ml;  Kit:  50  Tests,  300  Tesu 
Vial;  26ml;  Kit:  50  Tests,  300  Tests 

Plastic  Vial:  26ml  

Plastic  Vial:  26ml  „ 

Kits:  4  Viate;  2  vials  


Viah  10ml 

Vial:  10ml  

Kit  6  Vials 

Kit:  50,  300,  3000  Tests 
Plastic  Vel:  7ml  


Plastic  Vial:  26ml  

Kit  50  Test  300  Test 

Vial:  7ml  

Vial:  26ml 

Set:  2  Bottles  


Set:  12  Bottles 


Bottle:  1 0ml  

Bottte:  30ml 

Plastic  Vial:  26ml  _ 

Ptaste  Bottle;  1 75ml 

2  Plates:  24  Tests 

2  Plalar  16  Teste 

Kit  10  Plates;  Plastic  Bottte:  175ml 
Plastic  Vial:  26  Drams  _ _ 


Kit  10  Plates;  Plastic  Viat  25  Drams 


03/21/90 

03/23/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

03/21/90 

04/07/93 
01/20/86 
01/31/94 
01/31/94 

03/26«1 
03/26«1 
03/26/91 
03/26«1 
04/13/91 
04/15/91 
04/18/91 
06/1 8«1 
06/18/91 
01/31/94 

01/31/94 
01/31/94 
06/18/91 
07/22/91 
07/22791 
07/22/91 
03/26«1 
03/26/91 
03/26«1 
03/28/94 

03/28/94 

03/28/94 
07/20^4 
06/18/91 
10/28«1 
10/28/91 
10/28«1 
10/28/91 
10/28/91 

i(y28«i 


Supplier 


Ciba  Corning  Diagnostics  Corp. 


Ciba  Corning 
Ciba  Corning 
Cit>a  Corning 
Cilja  Corning 
Ciba  Corning 
Ciba  Corning 

Cit>a  Corning 
Cit>a  Corning 
Citia  Corning 
Cit)a  Corning 
Ciba  Corning 
Citja  Corning 
Ciba  Corning 
Citja  Corning 


Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 

Diagnostics  Corp. 
Diagrxjstics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagrx)sfics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 


Ciba  Corning  Diagnostics  Corp. 

Ciba  Corning  Diagnostics  Corp. 

Ciba  Corning  Diagrrostics  Corp. 
Citaa  Corning  Diagnostics  Corp. 
Cit)a  Corning  Diagnostics  Corp. 

Cita  Corning  Diagnostics  Corp. 

Citja  Corning  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Cit)a  Corning  Diagrwstics  Corp. 
Ciba  Corning  Diagnostics  Corp. 

Cita  Corning  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
CitJa  Corning  Diagnostics  Corp. 
Cit)a  Corning  Diagnostics  Corp. 


Ciba  Corning 
Ciba  Corning 
Ciba  Corning 
Cita  Corning 
Ciba  Corning 
Ciba  Corning 


Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 


Ciba  Corning  Diagnostics  Corp. 


CitM  Corning 
Cita  Corning 
CitM  Corning 
Cit>a  Corrting 
Ciba  Corning 
CitM  Corning 
Ciba  Corning 
Ciba  Corning 
Ciba  Corning 
Cita  Corning 
Ciba  Corning 
Ciba  Cornir>g 
Citja  Corning 
Ciba  Corning 
Ciba  Corning 
Cita  Corning 
Cita  Corning 
Ciba  Corning 
Ciba  Corning 
Ciba  Corning 
Cita  Cornir^ 
Ciba  Corning 
Cita  Corning 
Cita  Corning 


Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagrx)Stics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagr>ostics  Corp. 
Diagnostics  Corp.  , 
Diagnostics  Corp. 
Diagnostics  Corp. 
Diagnostics  Corp.  . 
Diagnostics  Corp.  . 
Diagnostics  Corp.  . 
Diagrwstics  Corp.  . 
Diagnostics  Corp.  . 
Diagnostics  Corp.  . 


Exempt  Chemical  Preparations— Continued 


Product  name 


NO. 


No. 


CVM  Chemistry   (Calit)ration  Venfication 
Material  for  Chemistry),  Levels  1  thru  8. 

Ciba  Coming  ANTICONV/ASTH  I,  II  

Ciba  Coming  TDM  I  

Ciba  Coming  TDM  I,  11  &  Ml  

Ciba  Corning  TDM  II  

Ciba  Coming  TDM  III 

Ciba  Coming  TOX  I,  II  

Ciba  Corning  Urine  II  

DAU  I,  No.  9076  

DAU  II  No.  9077  

DAU  III,  No.  9078  

DAU  IV,  No.  9079  

DAU  V,  No.  9085  

Double  Four-Track  Gel  Cat.  No.  470179  . 

HDL  Cholesterol  Gel/8  and  Buffer  Cat. 
No.  470618. 

High  Resolution  Protein  Gel/8  Cat. 
470201. 

High  Resolution   Protein   Kit/8  Cat 
470682. 

Immophase  Ferritin  Controls  

Immophase  Ferritin  Standards  

Immunoelectroptroresis   Gel/10  Cat.   No 
470090. 

Immunoelectrophoresis    Kit/8    Cat.    No. 
470684. 

L-TDM  I  

L-TDM  I.  II,  III  Kit  

L-TDM  II  

L-TDM  III  

LD  Isoenzyme  Gel/8  and  Buffer  Cat.  No. 
470620. 

LVM  HI-CHEM  DIL  

LVM,  Product  Code  -  9774  

Ligand  Plus  l,  2,  3 

Linearity     RefererKe     Material     LNM-A 
LNM-B.  LNM-C. 

Lineanty  Survey  LN3-A,  LN3-B.  LN3-C  .... 

Linearity  Survey  LN4-A,  LN4-B,  LN4-C  .... 

Lipoprotein  Kit/8  Cat.  No.  470694  

MULTIQUAL  ABN  UNASY   

MULTIQUAL  I  Assay,  Product  Code  9816 
MULTIQUAL    II    Assay,    Product    Code 

9817. 
MULTIQUAL    III    Assay.    Product   Code 
9818. 

MULTIQUAL  NOR  UNASY  

Magic  Ferritin  2000  Standard  

Magic  Ferritin  Controls 

Magic  Ferritin  Standards 

Magic  Ferritin  Zero  StarxJard 

Magic  Lite  FT4  Component  Set 

Magic  Lite  FT4  Kit 

Magic  Lite  FT4  Lite  Reagent  

Magic  Lite  FT4  Solid  Phase  

Magic  Lite  Ferritin  Bulk  Lite  Reageant  

Magic  Lite  Ferritin  Bulk  Solid  Phase  

Magic  Lite  Ferntm  Solid  Phase 

Magic  Lite  HCG  Solid  Phase 

Magic  Lite  T3  Bulk  Solid  Phase  .. 

Magic  Lite  T3  Kit 

Magic  Lite  T3  Lite  Reagent  

Magic  Lite  T3  Solid  Phase 

Magic  Lite  T4  Component  Set 

Magic  Lite  T4  Kit 

Magic  Lite  T4  Solid  Phase 

Magic  T4  AntitxxJy  

Magic  T4  Antibody  

Multi-LD  Gel  Cat.  No.  470221  

Multi-SPE  Gel  Cat.  No.  470252  ... 


Form 


Kit  16  Vials;  5ml/vial 


Kit  Contains:  10ml  vial,  5  Vials  each  level 

Vial:  5ml,  10  vials 

Kit  Contains:  5  Vials  each  level 

Vial:  5ml,  10  vials 

Vial:  5ml,  10  vials 

Kit:   Contains:    10ml   vial,  5  Vials  each 
level. 

Vial;  30ml  

Glass  vial: 
Glass  Vial; 
Glass  vial: 
Glass  Vial: 
Glass  Vial: 


25ml,  Box:  10  vials  

25ml,  Box:  10  vials 

25ml,  Box:  10  Vials 

25ml,  Box:  10  Vials  

25ml;  Box:  10  vials 

Plate;  8  Tests;  Kit:  12  Plates  

Kit;  10  Plates;  Plastic  Vial;  25  Drams 

Kit  12  Plates;  2  Plates:  16  Tests  

Kit  10  Plates;  Plastic  Vial;  25  Drams 

Glass  Vial:  3  ml 

Glass  Vial:  5  ml 

•Kit  12  Plates;  2  Plates:  20  Tests 


Kit:  10  Plates;  Plastic  Vial:  25  Drams 

Glass  Vial:  5  ml,  Box:  15  Vials  

Kit  15  Vials  

Glass  Vial:  5ml,  Box:  15  Vials  

Glass  Vial:  5ml,  Box:  15  Vials  

Kit;  10  Plates;  Plastic  Vial:  25  Drams 


Vial:  10ml  

Carton:  12  vials  

Kit;  15  Bottles,  5ml/bottle 
Vial;  10ml;  Kit;  2  vials  


Vial:  10ml;  Kit:  2  vials  

Vial:  25ml;  Kit:  2  vials  

Kit  10  Plates;  Plastic  Vial:  25  Drams 

Vial:  3ml,  lOmI,  Carton:  15  vials.  10  vals 

Kit  15  vials;  3ml/vial  

Kit  15  vials;  3ml/vial  


Kit:  15  vials;  3ml/vial 


Vial:  3ml,  lOml.  Carton:  15  vials,  10  vials 

Plastic  Vial;  1  ml  

Plastic  Vial:  5  ml' 

Polypropylene  Vial:  3  ml  

Plastic  Vial:  50  ml 

Set  100,  400  Tests  

Kit  100  Tests 

Bottle:  10ml,  40ml  

Bottle:  50ml,  200ml  

Plastic  Vial:  50  ml  

Plastic  Vial;  200  ml  

Plastic  Vial:  50  ml  

Plastic  vial:  50ml,  Kit:  100  tests 

Plastic  Vial;  200  ml  

Kit:  100  Tests  

Plastic  Vial:  30ml  

Plastic  Vial:  75ml  ^ 

Set  100,  400,  1200  Tests  

Kit  100  Tests 

Bottle;  25ml,  100ml  

Plastic  Vial:  50  ml  and  200  ml 

Vial:  50ml,  200ml  

Kit:  12  Plates;  2  Plates:  32  Tests  

Kit;  12  Plates;  2  Plates:  32  Tests 


Date 


06/14/94 

10/22/85 
10/22/85 
10/22/85 
10/22/85 
10/22/85 
12/16/85 

05/22/85 
05/23/89 
05<'23/89 
05/23/'89 
05/23/89 
05/10/91 
10/28/91 
10/28/91 

1028/91 

10/28/91 

01/19/87 
09/16/86 
10/28/91 

10/2a'9l 

05/23'89 
0S'23;89 
05/2389 
05/23  89 
10/28  91 

06/21/90 
06/21  90 
06/17  94 
OZ 12/91 

02J•2i9^ 
02/12/91 
10/2891 
04/09/89 
08/05,92 
08/05/92 

08/05/92 

04/09/89 

01/19/87 

01/19/87 

09/16/86 

01/19/87 

07/06/94 

07/06/94 

07/06/94 

07/06/94 

02/16/88 

02/16/88 

02/16/88 

12/09  88 

02/16/88 

0627,91 

06«7/9l 

06/27,-91 

07/06,'94 

07/06/94 

07/0694 

02/16  88 

11/0".    Hi) 

10«8  9. 
10/2891 
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Supplief 

Ciba  Corrvng  Diagnostics  Co«p- 

Ciba  Coming  Diagnostics  Corp. 

Ciba  Corning  Dta9rK>stcs  Corp. 

Ciba  Coming  Dia9rK>$tics  Corp. 

Cit>a  Corning  Diagnostics  Corp. 

Ciba  Coming  Duignostics  Corp. 

Ciba  Cornir>g  Diagrwstics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Cit>a  Coming  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Ciba  Corvu\g  Diagrx>stics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Corrwig  Diagnostics  Corp. 
CitM  Corning  Diagnostics  Corp. 
Cit>a  Comir^  Diagnostics  Corp. 

Ciba  CorfMng  Diagnostics  Corp. 
Ciba  Corrvng  Diagnostics  Corp. 

Ciba  ComnQ  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 

Cit>a  Corrw^  Diagnostics  Corp. 
Ciba  Comuig  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Corrvng  Diagnostics  Corp. 
Cit)a  Corning  Diagnostics  Corp. 
Cit>a  Coming  Diagnostics  Corp. 
Cit>a  Coming  Diagnostics  Corp. 

Cone  Biotech.  »nc 

Cone  Biotech.  Inc 

Cone  Biotech,  Inc 

Cone  Biotech.  Inc 

Cone  Biotech.  Inc 

Cone  Biotech.  Inc 

Cone  Biotech.  Inc 

Cone  Biotech.  Irx; 

Cone  Biotech.  Irx: 

Cone  Biotech.  Inc 

Consolidated  Techrwiogies.  Inc. 
Consolidated  Technologies.  Inc. 
Consolidated  Technalogies.  Irv:. 

ConsoiKlated  Tachrxjiogies.  Inc. 

Consolidated  Technologies,  Irx;. 
Consolidated  Technologies.  Itk. 
Cortsolidated  Techfx)logies.  Inc. 
Consolidated  Technologres.  Inc. 


Product  name 


Muttilrac  ALP  Gel/12  and  Buffer  Cat  No. 

470240 
Muttilrac  InvnunofixatKXi  Kit^l2  Cat.  No. 

470686 
MuMrac  LD  Isoenzyme  Gel/12  and  Buffer 

Cat  No  470622 
Muftitrac  LD  Isoenzyme  Gel/i6  and  Buffer 

Cat  No  470625. 
MuMtrac    Upoprotetn    Kit/12    Cat.    No. 

470695 
MuHitrac  Serum  Protein  Kit/12  Cat    No. 

470697 

CX:S  ABN  ASY   

QCS  ABN  ASY  No.  9705/9705A  

OCS  ABN  ASY  No  9707/9707A  

QCS  ABN  UNASY  No.  9691/9691A  

OCS  ABN  UNASY  t«»o.  9717/9717A  

QCS  NOR  ASY  

OCS  NOR  ASY  No.  9702'9702A  

QCS  NOR  ASY  No.  9704/9704A  

QCS  Nor  UNASY  No  9681/9681 A  

QCS  Nor  UNASY  No.  9716/9716A  

Reagent  A-  Alt  14  

Reagent  A-  Alt  7  

Reagent  A-Ammooia  10  

Serum  Protein  Kit/8  Cat.  No.  470696 

Special  Bartxtal  Buffer  Set.  Catalog  No. 

470182 

Universal  Buffer  Cat.  No  470586 

Universal  Electrophoresis  Film  Agarose. 

Catalog  No.  470100. 

Universal  GeVl2  Cat.  No.  470554 

Universal  GeVl6  or  Mutti-SPE  Gel  Cat. 

No  470066. 

Universal  lEP  Gel  Cat.  No  470222 

Universal  II  GeVl2  Cat.  No.  470262  

Universal  II  Gel/12  Cat.  No  470362  

Universal  II  Gel/16  Cat.  No  470268  

Universal  II  Gel/8  Cat.  No.  470261   

Universal  II  GeV8  Cat.  No.  470361   

Universal  PHAB  Buffer  Set  Catatog  No. 

470180 
American     Association     of     Bioanalysts. 

Unne  Towcotogy  Survey 
CAP/Cocaine  Reference  Material  Levels 

II,  III.  and  IV. 
Coflege  of  American  Pathologisis  (CAP) 

Reference  Matenal  for  Cocaine  in  Urine 
Coflege  of  American  Patfwiogists  Foren- 
sic Unne  Drug  Testing  Survey  Material 

(AACC/CAP). 
CoHege  of  American  Pathologists  Toxi- 
cology Survey  (CAP). 
College  of  American  Pathologists  Unne 

Toxicology  Survey  (CAP) 

QCM-UTI  

RIATRAC-Three     Level    Ligarxl    Assay 

Corrtrols 
UOM-CAP/AACC    Forensic    Urine    Drug 

Testing  Survey  (Initial  Phase) 
UDS    and    UDC    CAP/AACC    Forensic 

Urine  Drug  Testing 

AAB  Urine  Drug  Screening  Survey  

AACC/CAP  Athletic  Drug  Testing  Survey 
A/\CC/CAP  Forerwic  Unr>e  Drug  Testing 

Confirmatory  Survey. 
AACC/CAP  Forensic  Unn«  Drug  Testing 

Screening  Survey. 

ADT-1  thru  ADT-40  

CAP  Forensic  Pattx)iogy  Survey 

CAP  Toxcotogy  Survey  _ 

CAP  Unne  Toxicology  Survey  „ 


Form 


Kit  10  Plates.  Plastic  Bottle:  175ntl  .. 

Kit:  10  Plates;  Plastic  Vial:  25  Drams 

Kit:  10  Plates;  Plastic  vial:  25  Drams 

Kit:  10  Plates;  Plastic  Vial:  25  Drams 

Kit:  10  Plates;  Plastic  Vial:  25  Drams 

Kit  10  Plates;  Plastic  vial:  25  Oams 

Vial:  5ml,  M:  5  vials  

Box:  10  vials.  Vial:  5  ml  

Box:  10  viats.  Vial:  5  ml  

Box:  40  vials.  Vial:  25  ml  

Box;  10  vials.  Vial:  10  ml  

Vial:  5  ml.  Kit:  5  vials  

Box:  10  vials.  Vial:  5  ml 

Box:  10  vials.  Vial:  5  ml  

Box  40  vials.  Vial:  25  ml  

Box:  10  vials.  Vial  10  ml  

Vial:  15  ml  

Vial:  15  ml  

Vial:  10  ml  

Kit:  10  Plates;  Plasbc  Vial:  25  Drams 


Vial:  3  per  kit 


Plastic  Vial:  25  Drams 
Plates:  12  per  kit 


Kit:  12  Plates;  2  Plates:  24  Tests 
Kit:  12  Plates;  2  Plates:  32  Tests 

Krt:  12  Plates;  2  Rates:  16  Tests 
Kit:  12  Plates;-2  Plates:  24  Tests 

Kit:  12  Plates 

Kit  12  Plates;  2  Plates:  32  Tests 
Kit  12  Plates;  2  Plates:  16  Tests 

Kit  12  Plates 

Kit  3  vials  per  krt  


Vial:  20ml  Kit:  2  vials 
Vial:  20  frt    


Vial  15ml  Kit:  4  viais 
Vial:  100ml  •. 


Vial:  50ml   ... 

Vial:  50ml  .. . 

Vial:  20ml  .... 
Vials:  8«tH    ... 

Bottle:  -60  ml 

Vial:  30  ml  ... 


Vial:  20m1  

Bottle;  125ml 
Vial:  50ml  


Vial:  15ml 


Vial:  125ml  

Vial:  5.  15.  50ml 
Vial:  30.  50ml  .... 
Vat  50ml  


Date 


10/28/91 

10/28/91 

10/28/91 

10/28/91 

10/28/91 

10/28/91 

01/21/89 
12/15/89 
12/15/89 
12/15/89 
12/15/89 
01/21/89 
12/15/89 
12/15/89 
12/15/89 
12/15/89 
03/24/79 
03/24/79 
03,'24/79 
10/28/91 
04/17/79 

10/28/91 
04/(17/79 

10/28/91 
10-'28/91 

10/28/91 
10/28/91 
09/22/92 
10/28«1 
10/28/91 
09/22/92 
09'26/79 

05/30/90 

03/07/88 

05,30  90 

05/30/90 


05/30/90 

05/30/90 

03/07/85 
02/27/84 

08/31/87 

01/06/88 

07/14/94 
07/14/94 
07/14/94 

07/14/94 

06/10/92 
07/14/94 
07/14/94 
07/14/94 


Supplier 


Consolidated  Techrx)k)gies.  Irw. ... 
Consolidated  Technologtes,  Inc. ... 
Consokdaled  Technologies,  Inc. ... 


Diagnostc  Products  Corporation 

DiagrxKtic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 
DlagrK>stic  Products  CorporatKm 
Diagrxjstic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagrwstic  Products  Corporation 

Diagnostic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

DiagrxKtic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

DiagrxKtK  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

Diagrx>stic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

Diagnostic  Products  Corporation  . 

Diagnostic  Products  Corporation  .. 

DiagnostK  Products  Corporation  .. 

Diagnostic  Products  Corporation  .. 

Diagnostic  Products  Corporation  .. 

Diagnostic  Products  Corporation  .. 

Diagnostic  Products  Corporation  .. 


Diagrwstic  Products  Corporation 
Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 

DiagrK)Stic  Products  Corporation  . 
Diagnostic  Products  Corporation  . 

DlagrK>stic  Products  Corporation  . 

Diagnostic  Products  Corpor^ion  . 

Diagnostic  Products  Corporation  . 


Exempt  Chemk>l  Preparatkjns— Continiied 


Product  name 


HIST  Multi-Drug  Reference  Material  

Morphine  Glucuronide  Calibration  Set 

Morphww  Glucuronide  Re«ererK«  Levels 

1,2.3. 
125-1  Bart)iturate  Isotope:  Cat.  No.  TBA2 

TBAY2. 
125-1  Benzotyecgomne  Isotope:  Cat.  No. 

TCN2,  TCNY2. 
125-1  Benzoylecgonme  Isotope  (DA):  Cat. 

No.  CND2,  YCND2. 
125-1  Fentanyl  Isotope:  Cat  No.  TFN2  .... 
125-1  Methadone  Isotope:  Cat.  No.  TMD2 
126-1    Methaqualor>e    Isotope:    Cat    No 

TMQ2. 
125-1  Morphine  Isotope:  Cat.  No.  TMP2. 

TMPY2. 
125-1    PCP    Isotope:    Cat.    No.    TPC2, 

TPCY2. 
125-1  Serum  Morphine  Isotope:  Cat  No. 

TSM2. 
125-1    THC    Isotope:    Cat    No.    THD2. 

YTHD2. 
Amphetamine  Calibrators  B-F;  Cat.  No 

APD4-8. 
Amphetamine  Calibrators  Cat.  No.  I^P 

4-8. 
Amphetamine  Controls,  Cat  No.  ACOi 

AC02. 
Amphetamine  Controls:  Cat.  No.  5AC01 

5AC02. 
Amphetamine   Isotope:  Cat.  No.  APD2 

5APD2,  YAP02. 
Amphetamine     Reference     Preparation 

Cat.  No.  5YAP7. 
Amphetamine    RefererK;e    Preparations, 

Cat  NO.  APD5,  APD9. 
Barbiturate    Calitxators    B-G:    Cat    Ho 

BAC4-9. 
Bart)iturate  Reference  Preparations:  Cat 

No  5YBA5. 
Benzoylecgonme  Calityators  (CAC)  B-F: 

Cat  r^.  COC4-8. 
Benzoyiecgomne    Calibrators    (DA)    B-F: 

Cat.  No.  CND4-8. 
Benzoylecgonme  Calibrators  (OA):   Cat 

No.  CNC4-8. 
Beruoytecgonme   Reference  Preparation 

(DA):  Cat  No.  5YCN5. 
Benzoylecgonme  R«<ererx:e  Preparation: 

Cat  No.  5YCN5. 
C-Terminal    PTH    Antserum:    Cat.    No. 

PCD1. 
CON6    Imnnmoassay    Tri-level    Control 
Cat  No.  CONS. 

Canine  T3  Isotope:  Cat  No.  TC32 

Coat-A-Count  Barbiturates  In  Unne:  Cat. 

No.'TKBAl.TKBAS. 
Coat-A-Count  Barbiturates  Qualitative  De- 
termination In  Unne:  Cat.  No.  TKBAY. 
Coat-A-Count     Canine     T3:     Cat     No 

TKC31.TK-C35. 
Coaf-A-Count  Cocaine   Metatx)We:   Cat. 

No  TKCN1,TKCN5. 
Coat-A-Count  Fentanyl:  Cat  No.  TKFN1  . 
Coat-A-Count  Free  Testosterone  Cat  No. 

TKTF1,2. 
Coat-A-Count  LSD  100,  500,  Cat  NO. 

TKLS1.TKLS5. 
Coat-A-Count  LSD  Quafitative  Determina- 
tion in  Urine,  Cat.  No.  TKLSY. 
Coat-A-Count  Metabolite  Ou^itattve  De- 
terminants In  Unne:  Cat.  No.  TKCNY. 


Form 


Vial:  15ml  . 
Kit  4  Vials 
Vial:  20ml  . 


Vial;  110  ml,  550  ml 

Viat  100  ml,  550  ml 

Vial:  10  ml,  100  ml,  675  ml 


Vial:  500  ml 
Vial:  100  ml 
Viat:  100  ml 


Vial:  110  ml,  550  ml 

Vial:  110  ml,  550  ml 

Vial:  110  ml  

Viat:  20  ml,  1 10  ml.  550  ml 

Viat  3.5  ml  

Vial:  5ml 

Vial:  5  mi  

Vial:  100  ml  

Vial:  20  ml,  100  ml,  550  ml 

Vial:  120  ml  

Vtal:  5  m(  

Vial:  3.5  ml 

Vial:  120  ml 

Vial:  3  5  ml  

Vial;  3.5  ml  

Vial;  3.5  ml 

Vial:  120  ml 

Vial:  120  ml  

Vial:  10  ml  

Kit:  6  vtals  


Vial:  120  ml  

Kit  100  tests.  500  tests 

Kit  2500  tests  

Kit  100  tests.  500  tests 

Krt:  100  tests.  500  tests 

Kit  100  tests  

Krt:  100.  200  Tests 

Kit  8  vials.  19  viais 

Krt:8viab  

Krt:  2600  tests  


Date 


1W22«2 
09A)8/92 
09tOBI92 

03^1/88 

Oa'01/88 

03.-01/88 

03«)1/88 
03A)1/88 
03<X)i/88 

03<«l/88 

03/01/88 

03/01.^88 

03W1/88 

03«)1/88 

07/0S'90 

oscaTO 

03/01/88 
03/01/88 
03*1,38 
0a20«9 
03«)l/88 
03/01/88 
03A)1/88 
03/01/88 
03A)1/88 
03A)i/88 
03/01/88 
03/01, -88 

oa^s.^i 

03«)l.'88 
03«l/88 

03«i.'88 

03A)l/88 
03/25/91 

03.20/89 

03-2a'89 

03A)1/88 
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^il 


Suppber 


Diagnostic 
Diagnostic 
Diagnostic 
Diagnostic 
Diagnostic 

Diagnostic 
Diagnostic 
Diagnostic 

Diagnostic 
Diagnostic 
Diagnostic 
Diagnostic 
Diagnostic 

Diagnostic 
Diagnostic 
Diagnostic 


Prodocts  Corporation 
Products  Corporation 
Products  Corporation 
Products  Corporation 
Products  Corporation 

Products  Corporation 
Products  Corporation 
Products  Corporation 

Products  Corporation 
Products  Corporation 
Products  Corporation 
Products  Corporation 
Products  Corporation 

Products  Corporation 
Products  Corporation 
Products  Corporation 


Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 


Diagnostic 
Diagnostic 

Diagnostic 

Diagrwstic 

Diagnostic 

Diagnostic 

Diagnostic 

Diagnostic 

Diagnostic 

Diagnostic 

Diagnostic 

Diagnostic 

Diagnostic 
Diagnostic 


Products  Corporation 
Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 

Products  Corporation 
Products  Corporation 


Diagnostic  Products  Corporation 


Exempt  Chemical  Preparations— Continued 


Diagnostic 
Diagnostic 


Products  Corporation 
Products  Corporation 


Product  name 


Coat-A-Count     Methadone:     Cat.     No. 

TKMD1. 
Coat-A-Coun!    Mettiaqualone:    Cat.    No. 

TKMQ1 
Coat-A-Count  Morphine  Qualitative  Deter- 
minations In  Unne:  Cat.  No.  TKMPY. 
Coat-A-Count      Morphine:       Cat.       No. 

TKMP1.TKMP5,  TKMPX. 
Coat-A-Count  Opiates  Screen  Qualitative 

Determinations    In    Unne:    Cat.    No. 

TKOSY. 
Coal-A-Count  Opiates  Screen:  Cat.  No. 

TK0S1.TKOS5. 
Coat-A-Count    PCP    (Ptiencyclidine)    In 

Unne:  Cat.  NO.  TKCY1. 
Coat-A-Count  PCP  (Phencydidine)  Quali- 
tative Determinations  In  Unne:  Cat.  No. 

TKPCY. 
Coat-A-Count  Semm  Morphine:  Cat.  No. 

TKSM1. 
Coat-A-Count    Total    Testosterone    Cat. 

No.  TKTT  1,2,5. 
Donkey  Anti-Goat  Gamma  Globulin  (PTH- 

Ultra):  Cat.  No.  PTDG. 
DoutJie  Antitody  Amphetamine,  Cat.  No. 

KAPD1.  KAPD5. 
Dout>le    Antitxxly    Amphetamine,    Quali- 
tative Determinations  In  Unne:  Cat.  No. 

KAPDY. 
DouWe  AntitxxJy  Amphetamine:  Cat.  No. 

KAPD1,KAPD5. 
Dout>le  Antibody  Canr^abinoids  (THC)  in 

Unne:  Cat.  No.  KTHOI,  KTHD5. 
Double    Antibody    Cannabinoids    (THC) 

Quanitative    Determir^tions    In    Unne: 

Cat  No.  KTHDY 
Dout>le     Antitxxly     Cocaine     Metatiolite 

Qualitive  Determination  In  Urine:  Cat. 

No  KCNDY. 
Double  Antibody  Cocaine  Metabolite:  Cat. 

No.  KCND1,  KCND5. 
Double  Antibody  PTH-C:  KPCD1,  KPCD2 
Double     Antibody     PTH-M:     Cat.     No. 

KPMD1. 
Double  Antibody  Testosterorw  Cat.  No. 

KTTD1.2. 
Double    Antibody    Ultra-PTH:    Cat.    No. 

KPTD1,  KPTD2. 
Enzyme-Lat)eled  Amphetamine  Cat.  No. 

MEAP2.  5MEAP2. 
Enzyme-Labeled  Cocaine  Metatx)lite  Cat. 

No.  MECC2.  5MECC2. 
Enzyme-Labeled  Methamphetamine  Cat. 

No.  MEMA2.  5MEMA2. 
Enzyme-Latieled      Opiates      Cat.      No. 

ME0P2,  5MEOP2. 
Enzyme-Labeled  PCP  Cat.  No.  MEPC2. 

5MEPC2. 
Enzyme-Labeled  THC  Cat.  No.  METH  2, 

5METH2. 
EquiCON-DOA  Drugs  of  Alxjse  Equine 

Urine  Controls  Cat.  No.  EDAC. 
EquiCon-DOA  Level  2,  3  Cat.  No.  EDAC 

2,3 
Fentanyl  Calibrators:  Cat  No.  FNC4-9  .... 
Free  Testosterone  Calityators  Cat.   No. 

TFC4-8. 
Goat    Anti-Rabbit    Gamma    Gk>tHJiin/4% 

PEG  Saline:  Cat.  No.  5N6. 
LSD  Calibrators  B-F,  Cat.  No.  LSCH-8  . .. 
LSD  Controls.  Cat.  NO.  5LC01 ,  5LC02, 

LSC01.LSC02. 


Form 


Kit:  100  tests 

Kit:  100  tests  

Kit:  2500  tests  

Kit:  100  tests.  500  tests.  1000  tests 
Kit:  2500  tests  


Kit:  100  tests.  500  tests 

Kit:  100  tests 

Kit:  2500  tests  


Kit:  100  tests  

Kit  100.  200.  500  Tests 

Vial:  10  ml  

Kit:  6  vials  

Kit:  2500  tests  


Kit:  100  tests.  500  tests 
Kit:  100  tests.  500  tests 
Kit:  2500  tests  


Kit:  2500  tests  

Kit:  100  tests.  500  tests 

Kit:  70  tests.  140  tests  .. 
Kit:  70  tests 


Kit:  100.  200  Tests 

Kit;  70  tests,  140  tests 

Vial:  20ml.  60ml  

Glass  Vial:  11ml.  60mt 

Vial:  11ml.  60ml  

Vial:  20ml.  60ml  

Vial:  20ml.  60ml  

Viai:  20ml.  60ml  

Kit:  2  Vials 

Vial:  30ml  


Vial:  3.5  ml 
Vial:  3.5ml  . 


Vial:  110  ml.  320  ml 


Vial:  5  ml  

Vial:  120ml.  5ml 


Date 


03/01/88 
03/01/88 
03/01/88 
03/01/88 
03/01/88 

03/01/88 
03/01/88 
03/01/88 

03/01/88 
03/25/91 
03/01/88 
03/20/89 
03/01/88 

03/01/88 
03/01/88 
03/01/88 

03/01/88 

03/01/88 

03/01/88 
03/01/88 

03/25/91 

03/01/88 

07/05/90 

01/25/91 

09/28/90 

07/05/90 

07/05/90 

07/05/90 

03/25/91 

03/25/91 

03/01/88 
03/25/91 

03/01/88 

03/20/89 
03/20/89 
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Suppfier 


Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 


Diagnostic  Products  Corporation  ... 
Diagnostic  Products  Corporation  ... 


Diagnostic  Products  CorporatKxi  .... 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation  .... 

Diagnostic  Products  Corporation 

Diagnostic  Prodocts  Corporation  .... 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporaton 

Diagnostic  Products  Corporation  

Diagnostic  Products  Corporation 

Diagrwstic  Products  Corporation  


Product  name 


Form 


Vial:  105  ml.  550  ml 
Vial:  120ml  


Vial:  100  ml  

Vial:  3.5  ml,  100  ml 


Diagnostic  Products  Corporation 
Diagnostc  Products  Corporation 
Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 
Diagrxjstic  Products  Corjxxation 
Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 

Diagrxjstic  Products  Corporation 


Diagnostic  Products  Corporation  

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnos^c  Products  Corporation  


Vial:  100  ml 

Viak  100  ml 

Viat:  100  ml 

J/ial:  100  ml 

Vol:  3.5  rm  . 
Viat  5ml  ._.. 


Diagnostic  Products  Corporation  

DiagTX)stic  Products  Corporation 

Diagnostic  Products  Corporation 

Diagnostic  Products  Corporation 


Diagnostic  Products  Corporation 
Diagnostic  Products  Corporation 


Diagnostic  Products  Corporation 

Diagrwstic  Products  Corporatxjn 

Diagrx)stic  Products  Corporation 

Diagnostic  Products  Corporation 


LSD  Isotope.  Cat  Na  TLSY2,  TLS2 

LSD    Reference    Preparation,   Cat    No. 

5YLS6. 
Low  and  High  Bart)iturate  Urinary  Con- 
trols: Cat  No.  58C01,  5BC02. 
Low  arxi  High  Benzoyleogonme  Urinary 
Corttrols     (DA):     Cat.     No.     5C001. 
5C002.  CNC02,  CNC03. 
Low  ana  High  Cannabinoid  Urinary  Corv 

trols:  Cat  No.  5TC01,  5TC02. 
Low  and  High  Morphine  ilrinary  ConUols; 

Cat  No.  5MC01.  5MC02. 
Low  and  High  Opiate  Urinary  Controls: 

Cat  No.  50C01,  50C02. 
Low  and  High  PCP  Urinary  Controls:  Cat. 

No.  5PC01 ,  5PC02. 
Methadone  Calibrators:  Cat  No.  MDC4-8 
Methamphetamine   C^ibrators  Cat   No. 

MMA-8. 
Mettamphetarrone    Cartridges    Cat.    Uo. 

VMADC. 
Me»»amphetam»ne     Positive     Reference 

Cat  No.  VMAPC. 
Mettuquaione     Calibrators:     Cat     No. 

MOC4-S. 
Mtd-Moiecute  PTH  Antiserum:  Cat  No. 

PM01. 
Milenia  Amphetamine  Cat  No.  NiWAPl. 

MKAP5. 
Mitenia  Cannabinoids  Cat  No.  MK  THi. 

MKTH5. 
Mitema    Cocaine    Metabolite    Cat    No. 

MKCC1 ,  MKCC5. 
Milenia  Cocaine  References  and  Controls 

Cat  No.  MC3,  6;  MCCCI,  2. 
Mitema     Methamphetamine     Cat.     No. 

MKMA1,  MKMA5. 
Milenia     Opiates     Cat     Na     MKOPl. 

f^0P5. 
Mitenia  PCP  Cat  No.  MKPCl.  MKPC5  ... 
Morphine  CaMtirators:  Cat.  No.  MPC4-8  ... 
Morphine    Reference    Preparation;    Cat. 
No  5YMPY7. 

Opiate  Calibrators;  Cat.  No.  OSC4-8  

Opiate  Cartndges  Cat.  Na  VOSDC  

Opiates  Calitxators  Cat.  No.  MOP  4-7 

OJDiates    Positive    Reference    Cat.    No. 

VOSPC. 
Opiates  Reference  Preparation:  Cat.  No. 
5YOS7. 

PCP  Calibrators  Cat  No.  MPC  3-7  .„ „ 

PCP  Calitxators:  Cat  No.  PCC4-8 

PCP   Reference    Preparation;    Cat.   No. 

5YPC6. 
PTH     (C-Terminal)     Isotope:     Cat.     No. 

PCD2. 
PTH  (Ultra)  Antiserum;  Cat  No.  PTDl   ... 

PTH  (Ultra)  Isotope;  Cat  No.  PTD2 

PTH-M  isotope;  Cat  No.  PMD2  .„ „. 

FUA  Controls  Level   4.  5,  6   Cat   NO 

CON4.  CON5,  CONS. 
Serum  Morphine   C^alibralors;   Cat   No. 

SMC4-8 
Serum    Morphine    Controls;    Cat    No. 

SMC02.  SMC03. 
THC  Calibrators  B-F:  Cat  No.  THD4-8  .... 

THC  ([Calibrators  Cat.  No.  MTH  4-7  

THC    Refererx«    Preparation;    Cat    No. 

5YTH7.  j 

Ten   One   Methanvhetamme   Cat.    No.  j  Kit  12  Tests.  48  Tests 
VKMA1,VKMA4.  I 


Cartridge;  5ml 

Vial;  3ml  

Viat  3.5  ml 

Viat  10  ml 

Kit  7  visfe.  96  tests,  480  tests  .. 

Kit  6  viais.  96  Tests,  480  Tests 

Kit  96  Tests.  480  Tests _. 

Glass  Vial;  5ml 

Kit  96  wells.  480  wells  _ 

Kit;  6  viais,  96  Tests,  480  Tests 

Kit  6  vials,  96  tests,  480  tests  _ 

ViaL  3^  ml,  10  ml 

Vial;  120  ml  _ 


Date 


Vial;  3.5  ml  .... 
Cartndge;  5ml 

Vial;  6ml  

Vial;  ^tvt  


Vial;  120  ml 


Viat  5ml  

Vial:  3.5  ml  . 
Viat  120  ml 

Vial:  10  ml  .. 


Viat  5  ml  .. 
Vial  5  ml  ... 
Vial:  10  ml 

Vial;  10ml  . 


Viai;  3.5  ml 

Vail;  3.5  ml  . 

Vial;  3.5  ml  . 

Vial:  5ml  

Vial:  120  ml 


03/20/99 
03.20/89 

03niil88 

03m/88 

O3yi0l/88 
03«l/88 
03.'01/88 
03/01/88 
03rt)1/88 

oar2a/90 

01/25/91 

01/^/91 

03«1/88 

0310^/88 

07IO5/90 

07^5/90 

01/2&91 

01^25/91 

09i/2ai«0 

07/05/90 

07/05i90 
03fOM88 
<i3»\/86 

03/0i/8a 
07/05/90 

07/0&'90 
07/05/90 

03/01-88 

07/05/90 

03A)i/88 
03/01/88 

03/01/88 

03«i.'88 

oaoi/88 

03«1«8 
03/25/91 

03^1/88 

034)1.^ 

0a/01/8S 
07/05«0 
Oa«l.B8 

01/25«1 


UMI 


15986        Federal  Register  /  Vol.  60.  No.  59  /  Tuesday,  March  28.  1995  /  Rules  and  Regulations 

Exempt  Chemical  Preparations— Continued 


Federal  Register  /  Vol.  60.  No.  59  /  Tuesday,  March  28.  1995  /  Rules  and  Regulations        15987 


Supptter 


Dtagfwstic  Products  Corporation 


Oiagrwstic 
0ia9rx>stic 


Products  Corporation 
Products  Corporation 


Diagnostic  Products  Corporation 


Diagnostic  Products  Corporation  

Diagnostic  Products  Corporation 

Diagrx>stic  Products  Corporation 

Diagrx>stic  Systems  Laboratones  IrK 


DiagrK>stics  Reagents, 

Diagnostics  Reagents. 

Diagnostics  Reagertts. 

Diagnostics  Reagents. 

Diagnostics  Reagents. 

D«agrK>stics  Reagents, 

DiagrK>stics  Reagents, 

Diagrx>stics  Reagents, 

Diagnostics  Reagents, 

Diagnostics  Reagents. 

Diagnostics  Reagents, 

Diagnostics  Reagents, 

Diagnostics  Reagents, 

Diagnostics  Reagents. 

Diagnostics  Reagents, 

Diagnostics  Reagents. 
Diagr>ostics  Reagents. 

Diagnostics  Reagents, 
Diagnostics  Reagents, 

Diagnostics  Reagents, 
Diagnostics  Reagents, 

Diagnostics  Reagents, 
Diagrwstics  Reagents. 

Diagnostics  Reagents, 
Diagnostics  Reagents. 

Diagrwstics  Reagents, 
Diagnostics  Reagents, 

Diagnostics  Reagents. 

Diagnostics  Reagents. 
Diagnostics  Reagents, 
Diagnostics  Reagents, 

Diagnostics  Reagents, 

Diagnostics  Reagents, 


nc. 
no. 
nc. 
nc. 
nc. 
nc. 
nc. 
no. 
nc. 
nc. 
nc. 
no. 
nc. 
nc. 
nc. 

nc. 

rK. 

inc. 

rx;. 

nc. 
nc. 

nc. 
nc. 

nc. 
no. 

nc. 
nc. 

nc. 

nc. 
nc. 
nc. 

nc. 

nc. 


Product  name 


Enzyn>e     Immunoassay 


Ten    One    Opiates    Cat.    No.    VKS01, 

VKS04. 
Testosterone  Calitxators  Cat.  No.  TTD3-8 
Total  Testosterone  Calitxators  Cat.  No. 

TTC4-8 
Triiodothyronine   (T3)   Isotope:   Cat.   No. 

TT32 
(1251)  Free  Testosterone  Cat.  No.  TTF2  .. 

[1251]  Testosterone  Cat.  No.  TTD2  

(1251)  Total  Testosterone  Cat.  No.  TTT  2 
Radioimmurx>assay  Kit  for  the  Measure- 
ment      of       Dehydroepiarxlrosterone 

(DHEA),  DSL  8900. 
Ampnetarmnes  Enzyme  Conjugate  Rea- 
gent. BulV. 
Amphetamir>es     Enzyme     ImmurxMissay 

KitiOOlZ. 
Amphetamines 

Km  0018. 
Bartxturate  Enzyme  Congugate  Reagent, 

Bulk. 
Bart)iturate    Enzyme    Inrvnunoassay    Kitt 

0225. 
Bart>iturate    Enzyme    Immunoassay    Kiti 

0226. 
Benzodiazepine  Enzyme  Conjugate  Rea- 
gent. Bulk. 
Benzodiazepine    Enzyme    Immunoassay 

Kiti  0039. 
Benzodiazepine    Enzyme    Immunoassay 

Kiti  0040. 
CannabirxMd  Enzyme  Conjugate  Reagent, 

Bulk. 
CannatMDoid  Enzyme  lmmurK>assay  Kiti 

0185. 
Cannabinoid  Enzyme  Immunoassay  Kiti 

0186 
Cocaine   Metatx>lite   Enzyme   Conjugate 

Reagent.  Bulk. 
Cocaine  Metabolite 

Immunoassay  Kiti  0055 
Cocair>e  Metatx)lite 

Immunoassay  Kiti  0056. 
Drugs  of  Abuse  High  Calibrator  A,  Bulk  ... 
Drugs  of  Abuse  High  Calibrator  A,  Cati 

0324 

Drugs  of  Abuse  High  Calitxator,  Bulk  

Drugs   of   Abuse    High   Calibrator,    Cati 

0036. 

Drugs  of  Abuse  Level  2  Control,  Bulk  

Drugs  of  Abuse  Level  2  Control.  Cati 

0208 
Drugs  of  AtHJse  Level  2A  Control,  Bulk  .... 
Drugs  of  Abuse  Level  2A  Control,  Cati 

0331 

Drugs  of  Abuse  Level  I  Control.  Bulk  

Drugs  of  Abuse  Level   I   Control,   Cati 

0210 

Drugs  of  Abuse  Level  lA  Control,  Bulk 

Drugs  of  Abuse  Level  I A  Control,  Cati 

0329 
Drugs  of  Abuse  Low  Calibrator  A,  Cati 

0322. 

Drugs  of  Abuse  Low  Calibrator,  Bulk  

Drugs  of  Abuse  Low  Calibrator,  Bulk  

Drugs  of  Abuse   Low  Calibrator,   Cati 

0034. 
Mettiadone  Enzyme  Conjugate  Reagent. 

BUk. 
Mettiadone   Enzyme   Immunoassay   Kiti 

0596. 


Er«yme 
Enzyme 


Form 


KH:  1  vial,  12  &  48  5ml  cartridges 


Vial:  3.5ml 
Vial:  3.5ml 


Vial:  120  ml  ... 

Vial:  105ml  .... 

Vial:  10ml  

Vial:  105ml  .... 
Kit:  100  Tests 


Carboy;  20,  10.  5,  1  L 

Kit:  2  Bottles;  lOOml  each  . 
Kit:  2  Bottles;  500ml  each  . 

Carboy:  20.  10,  5.  1  L 

Kit:  2  Bottles;  100  ml  each 
Kit:  2  Bottles;  500ml  each  . 

Carboy:  20.  10.  5.  1  L 

Kit:  2  Bottles;  100ml  each  . 
Kit:  2  Bottles;  500ml  each  . 

Carboy:  20,  10,  5.  1  L - 

Kit:  2  Bottles.  100ml  each  . 
Kit:  2  Bottles;  500ml  each  . 

Carboy:  20.  10.  5,  1  L 

Kit:  2  Bottles;  100ml  each  .. 
Kit:  2  Bottles;  500ml  each  .. 


Bottle:  5L.  1L.  500ml 
Bottle:  5ml  


Bottle:  5L,  1L.  500ml 
Bottle:  5ml  


Bottle:  5L.  1L.  500ml 
Bottle:  5ml  


Bottle:  5L.  1L.  500ml 
Bottle:  5ml  


Bottle:  5L,  1L,  500ml 
Bottle:  5ml 


Bottle:  5L,  1L,  500ml 
Bottle:  5ml  


Bottle:  5ml 


Bottle:  5L.  1L.  500ml 
Bottle:  5L.  1L.  500ml 
Bottle:  5ml  


Cartjoy:  20,  10,  5.  1  L 

Kit:  2  Bottles;  100ml  each 


Date 


07/05/90 

03/25/91 
03/25/91 

03/01/88 

03/25/91 
03/25/91 
03/25/91 
10/08/93 


10/20/93 

10/20/93 

10/20/93 

10.'20/93 

1G/20/93 

10/20/93 

10/20/93 

10/2a'93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 
10/20/93 

10/20/93 
10/20/93 

10/20/93 
10/20/93 

10/20/93 
10/20/93 

10/20/93 
10/20/93 

10/20/93 
10/20/93 

10/20/93 

10/20/93 
10/20/93 
10/20/93 

10/20/93 

10/20/93 
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Supplier 


Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents.  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostks  Reagents,  Inc. 

Diagnostics  Reagents.  Inc. 

Diagnostics  Reagents,  Inc. 
Diagrx>stics  Reagents,  Inc. 
Diagrxjstics  Reagents,  Irx;. 
Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc. 

Diagnostics  Reagents,  Inc.  , 
Diagnostics  Reagents,  Inc.  , 


Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Irrc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  Iru; 

Diagnostics  Reagents,  Inc 

Diagnostics  Reagents,  lr>c 

Diagnostics  Systems  Laboratories  Inc. 

Diagnostics  Systems  Latxjratories  Inc. 
Diagnostics  Systems  Laboratories  Inc. 


Diagnostics  Systems  Laboratories  Inc. 


Diagnosfk^  Systems  Laboratories  lr>c. 


Diagnostics  Systems  Latxiratories  Inc. 
Diagnostics  Systems  Laboratories  Inc. 


Product  name 


UMI 


DIamedIx  Corporation  

Diamedix  Corporation 

Diamedix  Corporation  

Diamedix  Corporation  

Diamedix  Corporation 

Diamedix  Corporation  

Diamedix  Corporation GVB(3+)  Buffer  753-037 


Methadone   Enzyme   Immunoassay   Kiti 
0597. 

Methadone  Metabolite  Enzyme  Conjugate 
Reagent,  Bulk. 

Methadone  Metatxjiite  Enzyme 

Immunoassay  Kiti  0200. 

Methadone  Metabolite  Enzyme 

Immunoassay  KIti  0201. 

Methaqualone  Enzyme  Conjugate  Rea- 
gent, Bulk. 

Methaqualone  Enzyme  Immunoassay  Kiti 
0514. 

Methaqualone  Enzyme  Immunoassay  Kiti 
0515. 

Opiate  Enzyme  Conjugate  Reagent  Bulk 

Opiate  Enzyme  Immunoassay  Kiti  0135  .. 

Opiate  Enzyme  Immunoassay  Kiti  0136  .. 

Phencyclldine  Enzyme  Conjugate  Rea- 
gent, Bulk. 

Phencyclkjine  Enzyme  Immunoassay  Kiti 
0160. 

Phencyclldine  Enzyme  Immunoassay  Kiti 
0161. 

Propoxyphene  Enzyme  Conjugate  Rea- 
gent, Bulk. 

Propoxyphene  Enzyme  Immunoassay  Kiti 
0432. 

Propoxyphene  Enzyme  Immunoassay  KIti 
0433. 

THC  Urine  Calibrator  lOOng/ml,  Bulk  

THC  Unne  Calibrator  lOOng/ml,  Cati 
0044. 

THC  Urine  Calitxator  200ng/ml  Cati  0206 

THC  Urine  Calibrator  200ng/ml,  Bulk  

THC  Urine  Calibrator  20ng/ml,  Bulk 

THC  Urine  Calibrator  50ng/ml  

THC  Urine  Calibrator  50ng/ml,  Bulk  

THC  Urine  Calibrator,  20ng/ml,  Cati  0235 

THC  Urine  Control  125ng/ml,  Bulk  

THC  Urine  Control  40ng/ml,  Bulk  

THC  Urine  Control  60ng/ml,  Bulk  

THC  Urine  Control  75ng/ml,  Bulk  

THC  Urine  Control,  125ng/ml,  Cati  0212  . 

THC  Urine  Control,  40ng/ml,  Catt  0170  ... 

THC  Urine  Control,  60ng/ml,  Cati  0168  ... 

THC  Urine  Control,  75ng/ml,  Cati  0214  ... 

DHEA  Controls  I  and  II,  DSL  8951  & 
8952. 

DHEA  Standards,  A-F,  DSL  8901-8906  ... 

Radioimmunoassay  Kit  for  the  Measure- 
ment of  Dehydroepiandrosterone 
(DHEA),  DSL  9000. 

Radkxmmunoassay  Kit 
titatlve  Measurement 
DSL  4000. 

Radk>immunoassay  Kit 
trtative  Measurement 
DSL  4100. 

Testosterone  Controls  1  and  II,  DSL  4051 
&4052. 

Testosterone  Standards  A-F,  DSL  4001- 
4006. 

Bart)ital-Acetate  Buffer,  Powder  709-317  . 

CEP  Rate-Amebiasis  Testing  40  Test  No. 

730-274. 

CEP  VI  No.  709-339  

Counterelectrophoresis  (CEP)  Plates  for 

Trichinosis  Testing. 

EDTA  (0.014M)-GVB  Buffer,  753-034  

EDTA  (O.OIM)-GVB  Buffer,  753-031  


Form 


Kit:  2  Bottles;  500ml  each 

Carboy:  20,  10,  5,  1  L 

Kit  2  Bottles;  100ml  each 
Kit:  2  Bottles;  500ml  each 

Carboy:  20.  10,  5,  1  L 

Kit:  2  Bottles;  100ml  each 
Kit:  2  Bottles;  500ml  each 


Carboy:  20,  10,  5,  1  L 

Kit  2  Bottles;  100ml  each 
Kit:  2  Bottles;  500ml  each 
Cart»y:20,  10,  5,  1  L 


Kit  2  Bottles;  100ml  each  . 
Kit:  2  Bottles;  500ml  each  . 

Cartxjy:20,  10.  5,  1  L 

Kit:  2  Bottles;  100  ml  each 
Kit:  2  Bottles;  500ml  each  .. 


Bottle:  5L,  1 L,  500ml 
Bottle:  5ml  


Bottle:  5ml  

Bottle:  5L,  1 L,  500ml 
Bottle:  5L,  1L,  500ml 

Bottle:  5ml , 

Bottle:  5L,  1L.  500ml. 

Bottle:  5ml  

Bottle:  5L,  1L,  500ml 
Bottle;  5L,  1 L,  500ml . 
Bottle:  5L,  1L,  500ml  . 
Bottle:  5L,  1 L.  500ml  . 

Bottle:  5ml  

Bottle:  5ml  

Bottle:  5ml  

Bottle:  5ml  

Vial:  3.5ml  


for  the   Ouan- 
of  Testosterone, 

for   the    Quan- 
of  Testosterone, 


Vial;  3.5ml  

Kit;  100  Tests 


Kit  100  Tests 


Kit  100  Tests 


Vial;  3.5ml 
Vial:  3.5ml 


Package:  20  envelopes-i0.65  g.  per  en- 
velope. 
Plate:  40mm  x  80mm  x  2.5mm  

Plate:  40mm  x  80mm  x  2.5mm  

Plastic  plates:  40mm  x  80mm  x  2.5mm  ... 

Bottle:  5ml  

Bottle:  5ml 

Bottle:  50ml  


Date 


10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 

10/20/93 
10/20/93 
10«0/93 
10/20/93 

10/20/93 

10/20/93 

10/20/93 

10,20/93 

ia'20/93 

ia'20/93 
10/20/93 

10/20/93 
10/20/93 
10/20/93 
10/20/93 
10/20/93 
10/20/93 
10/20/93 
10/20«3 
10/20/93 
10/20/93 
10/20/93 
10/20/93 
l0«0/93 
10/20«3 
10/08/93 

10/08/93 
10A)8/93 


10/08/93 

10/08/93 

10/08/93 

10/08/93 

07/27/72 

08/09/73 

0&'09/73 
06/1 6<75 

08/09/73 
08/09/73 
08/09^3 
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Exempt  Chemtcal  Preparatkdns — Continued 


Exempt  Chemical  Preparations— Continued 


Soppber 


Oomadu  Ckxporabon  — 

Duo  Research.  Inc 

Duo  Research.  Inc 

Duo  Research.  Inc 

DynaGeji,  Inc. 

DynaGen.  Inc 

DynaOen.  Inc 

DynaGen.  Inc 

DynaGen.  Inc. 

DynaGen.  Inc 

Dyn«Gen,  Inc.  — „ 

DynaGen.  Irx; _ 

DynaGen.  Inc. 

DynaGen.  Irx: 

DynaGen.  Irw .•... 

DynaGen.  Inc. _ 

DynaGen.  Irxx _ * 

DynaGen.  Inc. 

DynaGen.  Inc.  ..._ 

DynaGen.  Inc 

DynaGen.  Inc _ ~ 

E.|  duPont  de  Nemours  &  Cc.  Inc.  Medh 
cal  Products. 

El  duPont  de  Nemours  &  Co..  Inc,  Medi- 
cal Products. 

El.  duPortt  de  Nemours  &  Co..  Inc.  Medi- 
cal Products. 

E.I  duPont  de  Nemours  &  Co..  Inc.  Medi- 
cal Products. 

E  I.  duPont  de  Nemours  &  Co.,  Uk 

E.I  duPont  de  Nemours  &  Co  ,  Inc 

El  duPont  de  Nemours  4  Co..  IrK 

E.I.  duPont  drt  Nemours  &  Co  ,  Inc 

El.  duPont  di  Nemours  &  Co..  Inc 

E.I  duPont  d-^  Nemours  &  Co  .  Irw 

E.I.  duPont  de  Nemours  &  Co.,  Inc 

E.I  duPont  de  Nerrxjurs  4  Co..  Irw 

E.I.  duPont  de  Nemours  4  Co..  Inc 

E  I.  duPont  de  Nemours  4  Co..  Inc  

El-  duPont  de  Nemours  4  Co..  Inc.  .'. 

E.I  duPont  de  Nemours  4  Co..  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I  duPont  de  Nemours  4  Co  ,  IrK 

El  duPont  de  Nenxxjrs  4  Co.,  \nc. 

E.I.  duPofti  de  Nemours  4  Co  ,  Irw 

E.I.  duPont  de  Nemours  4  Co  ,  Inc 

El.  duPont  de  Nemours  4  Co  ,  Inc 

E  I  duPoot  de  Nemours  4  Co..  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E  L  duPoni  de  Nenxxirs  4  Co  .  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

El.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 


Product  name 


GkJcose^VB  l  Bu»ler,  7S3-036  

Drug  Testing  Assessment  Prograun  Oual- 
rty  Control  Samples 

Drug  Testir>g  Assessment  ProgranvOua*- 
Ky  Control  Sample 

Drug  Testing  Assessment  Program-Qua^ 
ily  Control  Sanple  Kit. 

Benzoylecgonine  and  delta-8  THC-Car- 
bOKyta  Acid  Cati  700-1 11 

D-Amphetamine  auxJ  DL-Methamphef- 
ammeCati  700-107 

D-Amphetamine.  D-Methamphetarmne 
arxJ  delta -9  THC-Cart»xytic  Aad  Cati 
700-112 

0-Afnphetamtr>e.  Pseudoephednne.  DL- 
Methampheiamnie  and  Ptienyl- 
proparxjlarrwne  Cah  700-116. 

DL-Me<hamphetamine  Cati  700-110  

Hydrocodone  Cati  700-106  

Hydromorphone  Cati  700-108  

Methadone  Call  700-118 

Melhaqualooe  Can  700-119 

Morphir>e.  Codeine  and         6- 

Monoacatytnwrphme  Cati  700-114. 

Oxazepam  Cati  700-120  

PherKycSdme  and  Hydrocodorte  Cati 
700-115 

ProCfteck  Bknd  Pertormanc*  Specimens 
Cati  500-100 

ProCheck  Blmd  Pertormarx*  Specimens 
Cati  500-200 

Propoxyphene  Cati  700-121  

SecobartJrtal  Cati  700-117 

delta  9  THC-Cartx>xylic  Acid  and 
Phentermine  CaU  700-1 1 3. 

PhenotMitittal  (PHNO)  Flex  Reagent  Car- 
tridge 

Unne  Opiates  Screen  (UOPt)  Flex  Rea- 
gent Cartndge. 

Unne  Cannabmoids  Screen  (UTHC)  FTex 
Reagent  Cartndge 

Unne  Cocaine  MetaboWes  Screen 
(UCOC)  Flex  Reagent  Cartridge 

(1)  PREP  Sample  Preparation  and  Analy- 
sis Kit. 

(21  PREP  Bufter/lntemal  Standard  and 
Liquid  Chromatography  Verifier. 

(2a)  PREP  Liquid  Chromatography  Ver- 
ifier 

(2b)  PREP  Buffer/Internal  Standard    

(3)  PREP  Calitjrators  

(3a)  PREP  Calibrator-Level  1  

(3b)  PREP  Calibrator-Levet  2  „ 

(3c)  PREP  Calibrator-Level  3  

(3d)  PREP  Cahbralor-Level  4  

(4)  PREP  Controls  „ 

(4a)  PREP  Conlro»-Lo«*  Level  

(4b)  PREP  Control-High  Level 

DM/TU  Saturating  Reagent  

DuPont  Drug  Calibrator-A  (levels  1-5)  

DuPont     Drug     Calibrators-     Levels     1 

through  5. 
DuPont  Phenobarbital  Assay 
DuPont  U  Amp  Enzyme  Pack  Reagent     . 
DuPont  U  Barb  Enrynr»e  Pack  Reagent 
DuPont  u  Benz  Enzyme  Pack  Reagent  . 
DuPont  U  COC  Enzyme  Pack  Reagent  ... 

DuPont  U  OPt  Enzyme  Pack  Reagent 

DuPont  U  THC  Enzyme  Pack  Reagent  . 
DuPont  Urme  Oru^-of-Abuse  CaMxator 

(LevetsO,  i.  2) 
DuPor>t  Unne  Dnig5i-ol-Abuse  Control 


Form 


Boflter  SOmt  ... 
Kit:  25  bottles 


Bottle:  65nil  

Kit:  5-65ml  bottles  .... 
Plastic  Bottle:  100ml 
Plastic  Bottle:  100ml 
PlastK  Bottle:  lOOml 

Plastic  Bottle;  lOOnH 


PtastK  Bottle: 
PlastK  bottle: 
Plastic  Bottle: 
Plastic  Bottle: 
Plastic  Bottle: 
Plastic  Bottle: 

RastK  Bottle: 
Plastic  Bottle: 


100ml 

100ml  . 

100ml 

100ml 

100ml 

100ml 

lOOrm 
100ml 


Kit  25  Bot«es;  100ml  plastic 
Kit  5  bottles:  lOOmi  plastic  ... 


Plastic  Botle:  lOOml 
Plastic  Bottle:  lOOml 
Plastic  Bottle:  lOOml 


Cartridge:  Plastic 
Cartridge:  Plastic 
Cartridge:  Plastic 
Cartndge:  Plastic 


Kit  containing  foHowir>g: 
Box  containing  following: 
Vial:  lOrm  (1  vial/box)  .... 


Vial:  lOOml  (3  vials/box)  

Box  containing  following:  

Vial:  10ml  (1  vial/box) 

Vial:  lOmI  (1  vial/box)  

Vial:  10ml  (  1  vial/box)  

Vial:  10ml  (1  vial/box)  

Box  containing  loHowing:  „ 

Vial:  10ml  (2  vials/box)  

Vial:  10ml  (2  vials/box)  

Plastic  Bottle:  1L,  lOL,  20L 

Vial:  6ml.  Box:  10  vials  

Vial:  6ml  ( 1  vial  and  2  vials/box) 


Vial:  6  ml 


Bottle 
Bottle 
Bottle 
Bottle 
Bottle 
Bottle 


1  liter  . 

1  Wer  . 

1  liter  . 

1  War  . 

1  liter  . 

1  Liter 


Box  6  Vials.  6ml  Vial 
I  Vial  6  ml     


Date 


08f09f73 
12/26/86 

02/27/86 

02/27/86 

07/27/93 

07/27/93 

07/27/93 

07/27/93 


07/27/93 
07/27/93 
07/27/93 
07/27/93 
07/27/93 
07/27/93 

07/27/93 
07/27/93 

07/27/93 

07/27/93 

07/27/93 
07/27/93 
07/27/93 

05/26«4 

04/19/94 

04/1 9*94 

04/19/94 

09/25/78 

09/2S78 

09/25/78 

09/25.78 
09.'25/78 
09/25/78 
09/25/78 
09/25-78 
09.'25/78 
09'25/78 
09/2578 
09'2578 
02/22/89 
09/28/90 
04/04  W 

10/13/86 
10/19/87 
10/19/87 
10/19/87 
10/19«7 
08/28/87 
01/04/88 
07/27/87 

08«3/87 


Supplier 


E.I.  duPont  de  Nemours  4  Co..  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Ck).,  Inc 

E.I.  duPont  de  Nemours  4  Co..  Inc 

E.I.  duPont  de  Neinours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc. 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co..  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  (k».,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

El.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

El.  duPont  de  Nemours  4  Co..  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nerrxjurs  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 

E.I.  duPont  de  Nemours  4  Co.,  Inc.,  Medi- 
cal Products. 


Product  name 


DuPont  aca  Barbiturate  Screen  Analytical 
Test  Pack. 

DuPont  aca  Barbiturate  Screen/ 
Benzodiazepine  Screen  Calibrator. 

DuPont  aca  Benzodiazepine  Screen  Ana- 
lytical Test  Pack. 

PhenobartMtal  Calitxator-  Level  1  

Phenotiarbital  Calibrator-  Level  2 

Phenobarbital  Calibrator-  Level  3  

Phenotarbital  Calibrator-  Level  4  

Phenobarbital  Calibrator-  Level  5  

Theophylline  Calitxator  Levels  1 ,  2  and  3 

Thyroid  Rotor  

Thyronine  (TU)  Uptake  Flex  

Thyronine  (TU)  Uptake  Flex(tm)  Reagent 

Cartridge. 
Urine  Amphetamine  (U  Amp)  Test  Pack  .. 

Urine  Bart)iturate  (U  Barb)  Test  Pack  

Unne    Benzodiazepine    (U    Benz)    Test 

Pack. 
Unne  Cannabinoid  (U  THC)  Test  Pack  .... 

Urine  Cocaine  (U  COC)  Test  Pack  

Urine  Opiate  (U  OPI)  Test  Pack 

aca  PHNO  Analytical  Test  Pack  

aca   Thryonir^e    Uptake   Analytical    Test 

Pack, 
aca  Unne  Methadone  Calibrator  (Level  1 

4  2). 
aca  Urine  Methadone  Control  (Negative/ 

Positive). 
5-Cyclohexenyl-3,  5,  -Dimethyl  tiartMturic 

Ackj  (3H(G)),  Catatog  No.  NET-426. 
AcetaWehyde  (1,  2-14C)  as  Paraldehyde, 

Catalog  No.  NEC- 158. 
Cocaine,       Levo-[Benzoyll       [3.4-3H(N)] 

Catalog  No.  NET-510. 
Diazepam  [Methyl-3H]  Catalog  No.  NET- 

564. 
Dihydromorphine  [7.  8-3H(N)] 

Dihydromorphine[N-Methyl-3H]  NET-658  . 

Dihydrotestosterone,  [1,  2,  4,  5,  6,  7,  16, 

17-3H(N)]. 
Dihydrotestosterone,   [1,   2,   4,   5,  6,   7- 

3H(N)]-. 
Dihydrotestosterone,  [1,  2-3H(N)]  

Dihydrotestosterone,  (4-14CJ- 

Drug  Discovery  Kit,  No.  NED-002,  NED- 

002A. 
Flunitrazepam  (Methyl-3H)  

Flunitrazepam  2.5  Micro  M  

Flunitrazepam  [Methyl-3H]  NET  567  

LSD  [N-Methyl-3H]  NET-638  

Mazindol  (4'  3H)  Catalog  No.NET-816 

Methylenedioxymethamphetamine,     (-fjS, 

4-[N-methyl-3H)  NET  957. 
Methylphenidate,        +/-       threo[methyl- 

3H]NET-857. 
Mibolerone  

Mibolerone,  [  1 7Alpha-methy I-3H]-  


Form 


Plastic  Packs:  25  tests 

6  Vials:  3ml  

Plastic  Packs:  25  tests 

Vial:  6ml  (1  vial/box)  

Vial:  6ml  (1  vial/box)  

Vial:  6ml  (1  vial/box)  

Vial:  6ml  (1  vial/box)  

Vial:  6ml  (1  vial/txDx)  

Vial:  6  ml.  Box  contains  2  vials  each  level 
Foil  Pouch:  1  Rotor  Shelf  CartonT  10  Ro- 
tors Box:  5  Shelf  Cartons(50  Rotors). 
32  Test  Cartridge,  Carton:  7  cartndges  .... 
Plastic  container:  2.3ml  (20  tests)  

Carton;  50  tests  

Carton:  50  tests 

Carton:  50  tests  

Carton:  50  tests  

Carton:  50  tests  

Carton:  50  tests  

Carton;  40  tests  packs 

Plastic  Pack:  1  test  

Vial:  10ml  

Vial:  6ml  

Combi-Vial:  250  microcuries  ,  i  millicurle, 
and  5  milllcuries. 

Pyrex  Glass  Breakseal  Tutje;  250 
microcunes,  1  millicurie. 

Combi-Vlal;  100  microcunes,  250 
microcuries. 

Combi-Vial;  0.250  millicunes,  1.0  milli- 
curie. 

Combi-Vial;  250  microcuries,  1  millicurie  . 

Combi-Vial:   0.250   millicuries,    1.0   milli- 
curie. 
NENSURE  Vial:  0.8ml,  6.2ml  

NENSURE  Vial:  0.8ml,  6.2ml  

NENSURE  Vial:  0.8ml.  6.2ml  

NENSURE  Vial:  0.8ml,  6.2ml  

Kit:  100  tests,  500  tests  

Combi-Vial;  5  microcuries,  14  microcuries 

Combi-Vial:  2.0  ml  

Combi-Vlal:  0.250  millicuries,  1.0  milli- 
curie. 

Combi-Vial:  0.250  millicuries,  1.0  milli- 
cune. 

Combi-Vial;  0.250  millicuries,  1.0  milli- 
cune. 

Combi-Vial;  0.0250  millicunes,  0.25 
millicuries,  1 .0  millicuries. 

Combi-Vial:  0.250  millicunes,  1.0  rnilli- 
cune. 

Glass  Vial;  5ml 

NENSURE  Vial:  0.8ml,  6.2ml  


Date 


12/23/84 

02/23/84 

02'23/84 

04/02/86 
04/02/86 
04/02/86 
04/02/86 
04/02/86 
09/21/88 
10/25/88 

03/29/89 
04/28/'86 

08/27/87 
08/27/87 
0&'27/87 

11/09/87 
08/27/87 
07/08/87 
08/2577 
08/25/83 

09/17/93 

09/17/93 

01/04/77 

01/04/77 

01/04/77 

09/0679 

01/0477 

02/29/80 

11/01/91 

11/01/91 

11/01/91 

11/01/91 

08/08/89 

08/0a'89 

08/08/89 

04/29/87 

11/0679 

05/17/84 

08/25/75 

06/11/84 

11/01/91 

11/01/91 


UMI 
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Exempt  Chemical  Preparations— Continoed 


Supptier 


El  duPont  tie  Nemours  &  Co..  Inc  ,  Medi- 
cal Products 

El  duPont  de  Nemours  4  Co..  inc..  Med»- 
cal  Products 

El.  duPont  de  Nemours  &  Co .  Inc.  Medt- 
cal  Products 

El  duPooe  de  Nemours  A  Co  .  Itk:..  MecJt- 
cal  Products. 

El  duPonI  de  Nemours  &  Co..  inc..  Me<*- 
cal  Products. 

El  duPoot  de  Nemours  &  Co  .  Inc..  Medi- 
cal Products. 

El  duPoot  de  Nerrxjurs  &  Co..  Irx: ,  Medi- 
cal Products 

El  duPooj  de  Nemours  «  Co .  »rK  .  Medi- 
cat  ProducU. 

El  duPont  de  NenxHirs  &  Co.  Inc  .  Medi 
cat  Products. 

El.  doPont  de  Nemours  4  Co..  Inc  .  Medr- 
cal  Products. 

EDITEK  Inc 


EDITEK  mc. 

EDITEK  inc. 

EDITEK  Inc. 

EDITEK  Inc. 
EDITEK  Inc. 

EDITEK  tnc 

EDITEK  inc. 
EDITEK  Inc. 

EDITEK  Inc. 

EDITEK  Inc. 

EDITEK  Ina 
EDITEK  Inc. 

EDITEK  Inc. 
EDITEK  Inc 
EDITEK  Inc. 
EDITEK  Ina 

EDITEK  Inc. 


EDITEK  Inc.    ... 

EDITEK  Inc 

EDITEK  Inc  .... 
EDITEK  Inc  .... 

EDITEK  Inc 

EDITEK  Inc  .... 
EDITEK  Inc  .... 
EDITEK  Inc  _ 
EDITEK  Inc  .... 
EDITEK  Inc  — 


EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 
EDITEK  Inc 


Product  name 


Morphine  lN-mett»y»-3Hl  NET-653 


N-(1-(2-Thienyf)  Cyclohexyn-3.  4-Piper- 
idine  (Pipendyl-3.  4-3H)NET-886 

PfWKydKline  (PiperKJy»-3.  4-3H(N)l. 
Catalog  No  NET-630 

Testosterone,  (1.  2.  6.  7. 16.  t7-3H(NH 


Testosterone.  |1.  2.  6.  7-3M(N)l-  

Testosterone  (i  Alpha,  2Atpha,  -3H(N))- 
Testoslerone.  |lBeU.  2Beta.  -3H(N)1-   . 

Testosterone,  |4-14C)-  

Testosterone,  (7  3H(N))-  


d-Amphetamtne  SuMate  (3H(G)).  Catalog 
No.  NET- 140 

EZ-SCREEN   Amphetamines   Bulk   Con- 
jugate. 

EZ-SCREEN    Amphetamines   Bulk    Pos»- 
tive  Control. 

EZ-SCREEN      ArTx>hetam»nes      Positive 
Control  Stock. 

EZ-SCREEN  Amphetamines  QC  Stand- 
ard 

EZ-SCREEN  Bartorturates  Bulk  Con)ugale 

EZ-SCREEN   Barbiturates   Bulk   Positive 
Control 

EZ-SCREEN  BaitMturates  Positive  Corv 
tiol  Stock 

EZ-SCREEN  BartHlurates  UC  Standard 

EZ-SCREEN      CANNABINOID/COCAINE 
0.5ml  Pos*ve  Control 

EZ-SCREEN      CANNABINOID/COCAINE 
5.0ml  PositTve  Control. 

EZ-SCREEN     CANNABINOID/COCAINE/ 
OPIATES  Bulk  Positive  ConUol 

EZ-SCREEN  COCAINE  Bulk  Conjugate 

EZ-SCREEN     COCAINE     Bulk     Positive 
Control 

EZ  SCREEN  COCAINE  Positive  ConUol 

EZ-SCREEN  COCAINE  QC  Standard  

EZ-SCREEN  OPIATES  Bulk  Conjugate    .. 

EZ-SCREEN     OPIATES     Bulk     Positive 
Control. 

EZ-SCREEN  OPIATES  Positive  Control 
Stock. 

EZ-SCREEN  OPIATES  OC  Standard 

EZ-SCREEN  PCP  Bulk  Conjugate  

EZ-SCREEN  PCP  Bulk  Positive  Control 

EZ  SCREEN  PCP  Positive  Control  Stock 

EZ-SCREEN  PCP  QC  Standard  

EZ-SCREEN  THC  Bulk  Conjugate  

EZ-SCREEN  THC  Bulk  Positive  Control 

EZ-SCREEN  THC  Positive  Control  Stock 

EZ-SCREEN  THC  OC  Standard  

EZ-SCREEN:  Amphetamines  0.5ml  Posi- 
tive Control. 

EZ-SCREEN;      Amphetamines     20-Test 
Bulk  Kit 

EZ-SCREEN       Amphetamines      20-Test 
Pack 

EZ  SCREEN   Amphetamines  5  Otrrt  Posi- 
tive Control 

EZ-SCREEN:     Amphetamines     Enzyme 
Con|ugale. 

EZ-SCREEN:  Amphetamines  Test  Kit 

EZ-SCREEN:  Bartorturates  0.5ml  Positive 
Control 


Form 


Combi-Vial    0.250   mlUcunes.    1.0  rnidi- 

cune 
Combt-Vial     0  250    m#curtes.    VO    miHi- 

cune 
Combi-V»al  0.250  m*cune.  1  0  rmllicurie 


NENSURE  Vtal:  0  8ml.  6  2ml 
NENSURE  Vial  0  8ml,  6  2ml 
NENSURE  Vial:  0  8ml.  6.2ml 
NENSURE  Vial.  0  8ml.  6  2ml 


NENSURE  Vial:  0  8ml.  6.2ml:  Glass  Vial: 

10ml 
NENSURE  Vial:  0.8ml,  6  2ml  


ComtjeVial:  250  microcunes.  1  milhcurie, 

and  5  miHicuries 
Bottle:  250ml  


Bottle:  4L  

Flask  100ml 
Tut»e:  50ml  .. 


Tube:  50ml 
Bottle  8L 


Flask  100ml 


Tube:  50ml  . 
Tube:  2.2ml 

Bottle:  15ml 

Bottle:  20L    . 


Bottle:  250ml 
Bottle  8L  


Flask   100ml 
Tube:  50ml  .. 
Tube:  50ml  .. 
Bottle:  4L  


Flask:  100ml 


Tube:  50ml  .. 
Tube:  50ml  .. 

Bottle:  2L  

Flask:  100ml 
Tube:  50ml  .. 
Tutie:  50ml  .. 

Bottle:  8L  

Flask:  10ml  . 
Tube:  50ml  .. 
Tube:  2.2ml  . 


Kit:  20  Tests  ... 
Kit:  20  Tests  ... 
Bottle:  15ml  .... 
Ampule:  0.8ml 


Kit.  1  Test ... 
Tube:  2.2ml 


Date 


02/29/80 

06/11/84 

09A)6,79 

11,/0l/9l 

11/01/91 

11/01/91 

11/01, '91 

11/01/91 

11/01/91 

01/04/77 

08/17/94 

08/17/94 

08/17/94 

08/17/94 

08/17/94 
08/17/94 

08/17/94 

08/17/94 
08/l7,'94 

Oa' 17/94 

08/17/94 

►08, 17/94 
08/17/94 

08/17/94 
08/17/94 
08/17/94 
08/17/94 

08/17/94 

08/17/94 
08/17/94 
08/17/94 
08/l7,"94 
oa' 17/94 
08/17/94 
08/17/94 
08/17,^ 
08/17/94 
08/17/94 

08/17/94 

08/17/94 

08/17/94 

08/17/94 

08/17,'94 
08/17/94 


EDITEK  Inc 
EDITEK  Inc 

EDITEK  Inc. 

EDITEK  Inc. 
EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc. 

EDITEK  Inc. 
EDITEK  Inc. 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc. 

EDITEK  Inc. 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc. 

EDITEK  Inc. 

EDITEK  Inc 

EDITEK  Inc. 

EDITEK  Inc. 
EDITEK  Inc. 
EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc.  . 
EDITEK  Inc.  . 

EOITEK  Inc.  . 
EDITEK  mc  . 
EDITEK  Inc.  . 

EDITEK  Inc.  . 

EDITEK  Inc.  . 
EDITEK  Inc.  . 
EDITEK  Inc.  . 
EDITEK  Inc.  . 
EDITEK  Inc.  . 
EOITEK  Inc.  . 
EDITEK  Inc.  . 
EDITEK  Inc.  . 

EOITEK  Inc.  . 
EDITEK  Inc.  . 
EDITEK  Inc.  . 
EOITEK  Inc.  . 

EDITEK  Inc.  . 
EDITEK  Inc.  .. 


Supplier 


EDITEK  Inc. 


Exempt  Chemical  Preparation— Continued 


Product  name 


EZ-SCREEN:  Barbiturates  20-Test  Bulk 

Kit. 
EZ-SCREEN:  Barbiturates  20-Test  Pack  . 
EZ-SCREEN:  Barbiturates  5.0ml  Positive 

Control. 
EZ-SCREEN: 

jugate. 
EZ-SCREEN: 
EZ-SCREEN: 


Bartwturates  Eruyme  Con- 


Barbiturates  Test  Kit  

CANNABINOIO     0.5     ml 

Positive  Control. 
EZ-SCREEN:     CANNABINOIO     20-Test 

Bulk  Kit 
EZ-SCREEN:     CANNABINOIO     20-Test 

Pack. 
EZ-SCREEN:  CANNABINOIO  5  0ml  Posi- 
tive Control 
EZ-SCREEN:     CANNABINOIO     Enzyme 

Coniugate 

EZ-SCREEN:  CANNABINOIO  Test  Kit 

EZ-SCREEN:     CANNABINOID/COCAINE 

20-Test  Bulk  Kit 
EZ-SCREEN:     CANNABINOID/COCAINE 

20-Test  Pack. 
EZ-SCREEN;     CANNABINOID/COCAINE 

Enzyme  Conjugate. 
EZ-SCREEN:     CANNABINOID/COCAINE 

Test  Krt. 
EZ-SCREEN;    CANNABINOID/COCAINE/ 

OPIATES  0.5ml  Positive  Control. 
EZ-SCREEN;    CANNABINOID/COCAINE/ 

OPIATES  10-TestBuJk  Kit 
EZ-SCREEN:    CANNABINOID/COCAINE/ 

OPIATES  20-Test  Kit  Pack. 
EZ-SCREEN;    CANNABINOID/COCAINE/ 

OPIATES  5.0ml  Positive  Control 
EZ-SCREEN;    CANNABINOID/COCAINE/ 

OPIATES  Enzyme  Conjugate. 
EZ-SCREEN;    CANNABINOID/COCAINE/ 

OPIATES  Test  Kit. 
EZ-SCREEN;    COCAINE    0.5ml    Positive 

Control. 

COCAINE  20  Test  Bulk  Krt 
COCAINE  20-Test  Pack  .... 
COCAINE   5.0ml    Positive 


Kit;  20  Tests 

Kit:  20  Tests 
Bottle:  15ml  . 


Ampule:  0.8ml 


Kit;  1  Test    . 
Tube:  2.2ml 


COCAINE  Test  Kit 
OPIATES    0.5m1 


Positive 


EZ-SCREEN 
EZ-SCREEN 
EZ-SCREEN 

Control. 
EZ-SCREEN;    COCAINE    Enzyme    Con 

jugate. 
EZ-SCREEN 
EZ-SCREEN 

Control. 
EZ-SCREEN;  OPIATES  20  Test  Pack  . .. 
EZ-SCREEN:  OPIATES  20-Test  Bulk  Kit 
EZ-SCREEN:    OPIATES    5.0ml    Positive 

Control. 
EZ-SCREEN:    OPIATES    Enzyme    Corv 

jugate. 

EZ-SCREEN:  OPIATES  Test  Kit  

EZ-SCREEN;  PCP  0.5ml  Positive  Control 

EZ-SCREEN:  PCP  20-Test  Bulk  Kit  

EZ  SCREEN;  PCP  20-Test  Kit  

EZ-SCREEN;  PCP  5.0ml  Positive  Control 
EZ-SCREEN:  PCP  Enzyme  Conjugate  ... 

EZ-SCREEN;  PCP  Test  Kit  

VERDICT     COCAINE     One-Step     Drug 

Test;  Product  i  600230. 

VERDICT  Cocaifw  Bulk  Conjugate  

VERDICT  Cocaine  Bulk  Conjugate  

VERDICT  Cocaine  QC  Standard 

VERDICT  OPIATES  One-Step  Drug  Test; 

Product  I  600233 

VERDICT  Opiates  Bulk  Conjugate  

VERDICT  Opiates  Bulk  Conjugate  


Kit:  20  Tests  ... 
Krt;  20  Tests  ... 
Bottle;  15ml  .... 
Ampule;  0  8ml 


Krt;  1  Test  . . 
Kit:  20  Tests 


Kit;  20  Tests  ... 
Ampule:  0.8ml 

Kit;  1  Test 

Tube;  2.2ml   ... 
Krt:  10  Tests  ... 
Krt:  20  Tests 
Bottle;  I5ml    ... 
Ampule;  0.8ml 
Krt:  1  Test 
Tube:  2  2ml    ... 


Kit;  20  Tests 
Kit;  20  Tests 
Bottle:  15ml 


Ampule:  0.8ml 


Kit  1  Test . .. 
Tube;  2.2ml  . 

Krt:  20  Tests 
Krt:  20  Tests 
Bottle:  15ml  . 


Ampule:  0  8.ml 


Form 


Krt:  1  Test  

Ampule;  0  8ml 

Krt:  20  Tests  

Krt;  20  Tests  

Bottle;  15ml  

Ampule:  0.8ml  

Krt:  1  Test 

Pouch:  1  each;  Box:  50  Poucttes  . 


Vial;  2ml  

Vial;  2ml  

Tube:  50ml  

Pouch  1  each;  Box;  50  Pouctws 


Date 


Vial  2ml 
Vial  5ml 


08/17/94 

Oa'17/94 
06/17/94 

06/1 7'94 

08,17.'94 
08/17.'94 

08/1794 

08/1794 

08/17/94 

08.'17.'94 

08/17.'94 
Oa'17'94 

08  17-94 

0817-94 

0817-94 

08  17  94 

08/ 17 -94 

08-!  7  94 

08  17  94 

08.17/94 

06  17-94 

0817"94 

08  :  7^94 
0817  94 
08. 1 7  94 

06  17  •94 

08  -7  94 
08  17  94 

0817-94 
08  17  94 
0ai7  94 

081794 

08  17  94 
0ai7  94 
0817/94 
08/17  94 
0ai7'94 

oa-;7'94 

Oa-i  7  94 
08  02  94 

08' -'.94 
08U94 

oai--94 

08  02  94 

08  14 -94 

08  14-94 


UMI 
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Supplier 


EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EDITEK  Inc 

EM  Diagnostic  Systems,  Inc 

EM  Diagnostic  Systems,  Inc 

EM  Diagnostic  Systems.  Inc 

Eastman  Kodak  Company  

Eastman  Kodak  Company  

Eastman  Kodak  Company  

Eastman  Kodak  Company  

Eastman  Kodak  Company  

Electro-Nucleonics     Laboratories,     Incor- 
porated. 
Eli  Lilly  and  Company 

ErxJocnne  MetatX)lic  Center  

Er>docnne  Metabolic  Center  

Erxlocrine  Metabolic  Center  

Erxtocrirw  Metabolic  Center  

Endocrine  Metabolic  Center  , 

Environmental  Diagnostics,  Inc 

Environmental  Diagnostics.  IrK 

Environmental  Diagnostics,  Inc 

Environmental  Diagnostics.  Inc 

Environmental  Diagnostics,  IrK 

Fisher  Diagnostics  

Fisher  Scientific , 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientiiic 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific '. 

Fisher  Scientific 

Fisher  Scientific 

Fisher  Scientific 


Product  name 


VERDICT  Opiates  QC  Standard  

VERDICT  THC  Bulk  Conjugate  

VERDICT  THC  Bulk  Coniugate  

VERDICT    THC    One-Step    Drug    Test; 

Product  1600212. 

VERDICT  THC  QC  Standard  

VERDICT  THC/COCAINE  One- Step  Drug 

Test 
EMDS  Antiepileptic  Drug  Calibrator  Item 

Ho.  67630/95 
EMDS       Test       Packs,       Phenobarbital 

(PHENO)  Item  No  67677/95. 
Easytest  Phenobarbital  Assay  Item  No. 

67534/93. 
KODATROL  Control  I  Control  and  Diluent 

Set. 
KODATROL  Control  II  Control  and  Dilu- 
ent Set. 
Kodak  EKTACHEM  Specialty  Calibrator 
Kodak  EKTACHEM  Specialty  Control  I  . 

Kodak  Ektachem  Specialty  Control  II  

VIRGO  IPA  Immurx)- Precipitation  Assay 

for  Ptienobartxtal. 
Propoxyphene     IrKlustrial     Hygiene     Air 

Monitoring  Sample  Cassette. 
0.1%  Lysozyme-Barbital  Buffer,  0.05M 

1%  Lysozyme-BartHtal  Buffer,  0.05M  

Barbital  Buffer,  0  05M  

Barbital  Butler,  0  1M  

Tracer  Diluent  

EZ-Screen:    Cannat>inoid    Enzyme   Corv 

jugate. 
EZ-Screen:  CannabinoHJ  Kit  Catak)g  No 

216-2BP 
EZ-Screen:  Cannabirx>id  Positive  Control 
EZ-Screen:         CannatHnoid/Cocaine  En- 
zyme Conjugate 
EZ-Screen:  Cannabinoid/Cocaine-  Positive 

Control 
TheraChem  Anticonvulsants/Theophylline, 

Level  I.  II. 
Electrophoretic    Buffer   No.    1    pH   860, 

Ionic  Strength  0  05,  CatakDg  No.  E-1 
Electrophoretic    Buffer   No.   2,   pH   8  60, 

Ionic  Strength  0  075,  Catalog  No.  E-2. 
IL-Test  Phenobarbital 

IL-Test  Phenotjarbital  Conjugate,  Rea- 
gent 2. 

Owrens  Veronal  Buffer,  CSl 094-34  

Owren's  Veronal  Buffer,  CS1094-38  

SeraChem  Abnormal  Clinical  Chemistry 
Control  Serum  (Human)  Unassayed 
No  2906 

SeraChem  Abnormal  Clinical  Chemistry 
Control  Serum  (Human),  Assayed  No. 
2905 

SeraCt>em  Normal  Clinical  Chemistry 
Control  Serum  (Human).  Assayed 
No2907 

SeraChem  Plus  Clinical  Chemistry  Con- 
trol Sera  Unassayed  (Bovine)  Level  I. 

SeraChem  Plus  Clinical  Chemistry  Corv 
trol  Sera  Unassayed  (Bovine)  Level  II. 

Seracfiem  Normal  Clinical  Chemistry 
Control  Serum  (Human),  Unassayed 
No  2908 

TDM  Cal  

TDM  Cal  (B-F)  

Thera  Chem  TDC  Therapeutic  Drug  Con- 
trols, Low  and  High  Levels,  2840  58 


Form 


Tut)e:  15ml  

Vial:  2nr»l  

Vial:  5ml  

Pouch:  1  each;  Box:  50  Pouches 

Tube:  50ml  

Pouch:  2  Kits 

Box:  3  Vials,  5  ml  each 

Carton:  48  Test  Packs  

Cuvette:  1.8ml  (40  cuvettes  /carton)  

1  Set:  2  amt>er  glass  vials  ea    6  ml  1 

Box:  12  sets 
1   Set:  2  amber  glass  vials  ea    6  ml  i 

Box:  12  sets 

Vial:  3ml  

Vial:  3m»  

Glass  Vial:  6  ml „ 

Kit 

Cassette:  Plastic  

Glass  Bottle:  2  liter  

Glass  Bottle:  2  liter  

Plastic  Bottle:  3000  ml  

Plastic  Bottle:  3000  ml  

Glass  Bottle:  1  or  2  liter 

Ampule:  1  ml  

Kit:  1  test  

An)pule:  1  ml  

Potyettiylene    Tutie:    containir)g    ampule 

with  1  tablet.  Kit:  1  test. 
Polyethylene  Tube:  2.2ml,  Kit:  1  test 

Kit:  9  vials,  vial:  5ml  

Packet:  12.14  g „ 

Packet:  18.16  g 

Kit:  contains  2  plastic  containers  ol  rea- 
gent 2 
Plastic  Container:  16  ml 

Vial:  10  ml  

Vial:  25  ml  

Vial:  5ml.  lOmI „. 

Vial:  5ml    

Vial:  5ml  

Vial:  10ml,  Box:  50  vials.  Carton:  4  boxes 

Vial:    10   ml.    Box:    50   vials.   Carton:   4 

boxes. 
Vial:  5ml,  lOmI  

Kit:  7  Vials  

Vials:  5  ml 

Kit:  6  vials  


Exempt  Chei*cal  Preparations— Continued 


Date 


08/14/94 
08/ ^A,'9A 
08/14/94 
08/02/94 

08/14/94 
08/14/94 

06/11/86 

09/09/86 

06/11, '86 

07/21/88 

07/21/88 

09/13/85 
09/13/85 
11/10/87 
11/30/82 

07/13/94 

05/28/87 
05/28/87 
05/28/87 
05/28/87 
05/28/87 
02/03/87 

02/03/87 

02/03/87 

la^o/sa 

12/20/89 

03 '03/81 

10/27/72 

10/27/72 

03/15/88 

03.15/88 

08/18/86 
08/18/86 
04/16/82 

04/16/82 

04/16/82 

07/25/89 
07/25/89 
04/16/82 


11/26/86 
11/26/86 
01/12/84 


Supplier 

Ftsher  Scientlftc 

Fist>er  Scientific 

Fisher  Scientific 

Fisher  Scientific 

Fistier  Scientific  ...„ 

Fistier  Sdemific 

Fist>er  Scientific 

Fistier  Scientitic 

Flow  Latx)ratories  ._ 

Flow  Latx>ratones  

GIBCO  Laboratories  

GIBCO  Laboratones  

GiBCO  LatXKatooes  

GIBCO  Laboratories  

GIBCO  LatxKatones  

Gelman  Sciences,  Inc.  ... 
Getman  Sciences,  Inc.  ... 
Gelman  ScierKes,  Inc.  ... 
Gefman  Sciences,  Itx:.  ... 

Gumm  Chem.  Co 

Gumm  Ctiem.  Co. 

Hach  Ctiemical  Co. 

Helena  Laboratones 

Helena  Latjoratones 

Helena  Laboratones 

Helena  Laboratones 

Heterra  Laboratories 

Helena  Latxxatones 

Helena  Laboratories 

Helena  Latx)ratones 

Helena  Laboratones 

Helena  Laboratories 

Helena  Laboratones 

Helena  Laboratones 

Helena  Laboratories 

Helena  Laboratones 

Heter«  LatKxatorres 

Helena  Laboratones 

Helena  Laboratones 

Helena  Laboratorws 

Helena  Latjoratones 

Helerw  Laboratones 

Heterra  Lat>oratories 

Helena  Lalxxatones 

Helena  Laboratones 

Helena  Lat)Oratones 

Helena  Latxyatories 

Helena  Laboratones 

Helena  Laboratones 

Helena  Latioratories 

Helena  LatXKatories 

Helena  Latx)ratories 

Heterta  Laboratories 

Helena  Laboratones 


Product  name 


Tt>eraCt»m-P«us  TDC  Therapeutic  Drug 

Controte,  Tri-Level,  No  2845-94. 
Therapeutic  Drug  Control,  High  Level  III. 

No.  2848-31 . 
Therapeutic   Drug   Control,    High    Level. 

2842-31. 
Tt>erapeutic  Drug  Control.  Low  Level  I, 

No.  2846-51 . 
Therapeutic   Drug   Control.    Low   Level. 

2841-31. 
Therapeutic    Drug    Control.    Mid-Range 

Levelll.  No.  2847-31. 
Urine  Chentistry  Control  (Human)  Level 

II.  No.  2935-80. 

Urirw  Toxicotogy  Control  No.  2950-61  

DGV  No.  28-010  

Human  >0>  DGV  (Dextrose  Gelatin  Vero- 
nal Buffer)  No.  28-060. 
Complemenl  Fixation  Buffer  Solution.  pH 

7.3-7.4,  NDC  0118115-0247-1. 
Complemenl  Fixatron  Buffer  Solution,  pH 

7.3-7.4.  f^DC  011815-0247-2. 
Dextrose-GelatirvVeronal  Buffer  Solution 

NDC  NO.81S-0666-1  and  tto.8l  5-0566- 

2. 
Electrophoresis  Buffer  Solution,  pH  8.6, 

NDC  011815-0245-1. 
I.e.P.    Buffer    Solution    pH    8.2    NDC 

011815-0246-1. 

Dmg  Control  Set  No  5191 1  

Drug  Standard  Set,  No  51910  

Hi-Phore  Buffer  

High  Resolution  Buffer-Trls  Bart>ital  Buffer 

No  51 104. 

Niflow  Initial  Additive 

Ntfkjw  Maintenace  Additive 

pH  8.3  Buffer  Powder  Pillows.  f4o.898-98 

CK-LD  Buffer  Catalog  fMo.  5808  

Carrto  REP  CK  Isoenzymes  Gel 

Cardio  REP  CK   Isoenzymes   Kit,  Cati 

3310. 

Cardio  REP  CK  Isoforms  Gel  

Cardio  REP  CK  Isofomns  Kit,  Cati  3305  .. 

Electra  B1  Buffer,  Catalog  No.5016  

Electra  B2  Buffer ,  Catatog  No.  5017  

Electra  HR  Buffer,  Catalog  Ho.  5805  

HDL  Electropfroresis  Buffer  

Isoamytase  Cattrode  Buffer  

Isoamylase  Kit  Catalog  No.  5925  

Owren's  Veronal  Buffer  Cat  No.  5375 

REP  ALP-15Gel  

REP  Alkaline  Pfxjsphatase  Cati  3152 

REPCK  lsofonns-15  

REPCK  lsofomis-15Kit:CaLNo.  3081   .. 

REP  CK  lsoforms-4  Cati  3083  

REP  CK  lsofonTis-4  Gel 

REP  CK  lsofonns-8  Cati  3082  

REP  CK  Isofomrts-e  Gel 

REP  CK-12  

REP  CK-12  Isoenzyme  Kit  Cat.  No.  3071 

REP  CK-2  STAT  Kit.  Cat.  No.  3074  

REP  CK-30  

REP  CK-30  Isoenzyme  Kit  

REP  CK-6  '.... 

REP  CK-6  Isoenzyme  Kit:  Cat.  No.  3072  . 

REP  ImmunoRx  Kit  i  3150 

REP  LD  ..._ 

REP  SPE  Hi  Res-15  Kit,  Cat.  No.  3176  ... 
REP  SPE-16  Template  (Acid  Bkie)  Kit, 

Cati  3171. 
REP  SPE-16  Template  (Ponceau  S)  Kit, 

Cati  3161. 


Form 


Kit  9  vials  „...„ 

Vial:  5fnl  

Viah  5ml  ...„ 

Vial:  5ml  

Viat  5ml  

Viah  5ml  

Vial:  25ml  

Viat:  25ml  „ 

Botte:  125  ml „ 

Glass  Vial:  100  ml 

Bottle:  1  Hter 

Bottle:  500  ml 

Bottle:  100  and  500  ml  „ 

Bottle:  1  Her 

Bottle:  1  liter 

Set  3  vials  of  50  ml  each 

Set:  3  vials  of  2  ml  each 

Glass  Vial;  15  g ; 

Vial:  10  dr  „..._ 

Drums:  5  Gallons 

Drurrts:  5  GaHons  

Pillow:  1  g.  each  

Packet  18.332  g. ,  10  packets/box 

Plate:  4.6>x  2.4> 

Kit  10  Plates 

Plate:  4.6>x  2.4> 

Kit  iOF»1ates 

Packet  I3.1g.  1 0  packets/ box  

Packet  18.2  g.  1 0  packets/ tx>x  

Packet  18.1  g.  10  packets/ box  

Packet  36  g - 

Packet  9.7  g 

Kit  2  Packets  Cathode  Buffer 

Plastic  Bottle;  125  ml 

Plate:  5.8>x  5.5> 

Kit:  10  Plates 

Plate:  5  8>x5.5i  

Kit  10  plates  

Kit  10  Plates _ 

PLate;  5.8>x  i.25> 

Kit;  10  Plates 

Plate;  5.8>x  2.18>  ...„ 

Plate:  5.8>x2.18>  

Kit  10  plates  

Kit  10  plates  (5.8>  X  0.6>) 

Plate:  5.8>x5.5>  r. 

Kit  10  plates  

Plate:  5.8>x1.25>  

Kit  10  plates  _ 

Kit  10  plates  

Plates:  5.8>x5.5>,  5.8>x2.18>.  5.8>x1.252 

Kit  10  plates  (6.8>  X  5.5>) 

Kit  10  Plates 

Kit:  10  Plates 


Date 


03/19^6 

03/19/86 

01/12/84 

03/1 9r86 

01/12/84 

03/1 9f86 

04/06^78 

04/06/78 
04/16^ 
10/14/76 

01/28/74 

04/05/77 

07«)5/73 

01^28/74 

01^28/74 

04/06/72 
04/06/72 
02/11/82 
12/22/71 

09/30/85 
09/30/85 
11/30/71 
03/26/86 
09/24/93 
09/24r93 

09^24/93 
09/24/93 
12/28/73 
12/28/73 
12/28/73 
12/18/85 
12/18«5 
01/24/86 
09/15/88 
08/26.'93 
08/26/93 
03/09/88 
Oa'09/88 
08/26^3 
08/26f93 
0&'26/93 
0&'26/93 
03/09/88 
Oa'09/88 
03'30«9 
03/09«8 
03/09/88 
03'09/88 
03'09.'88 
03/09/93 
03-'09/88 
03/30/89 
09/14/93 

09/14/93 
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Supplier 


Exempt  Chemical  Preparations— Continued 


Helena  Labofatones 
Helena  Laboratories 

Helena  Laboratories 

Helena  Laboratories 
Helena  Laboratones 

Helena  Latxxatones 

Helena  Laboratones 
Helena  Laboratories 
Helena  Latwratones 

Helena  Laboratones 
Helena  Lalxnatones 

Helena  Latx>ratories 

Helena  Laboratones 

Helena  Latxxatories 
Helena  LatxKatones 
Helena  Laboratones 
Helena  Laboratories 
Helena  Laboratones 
Helena  Latxxatones 
Helena  Laboratones 
Helena  Laboratones 

Helena  Laboratones 

Helena  Laboratones 

Helena  Latxxatones 
Helena  Latx>ratones 
Helena  Laboratories 
Helena  Laboratones 

Helena  Lalxjratones 
Helena  Latxxatones 
Helena  Laboratories 
Helena  Latxxatories 

Helena  Laboratories 
Helena  Latxxatones 
Helena  Laboratones 
Helena  Latxxatories 
Helena  Lalxjratones 

Helena  Latx>ratories 
Helena  Laboratones 
Helena  Latxxatones 
Helena  Laboratones 
Helena  Latx>ratories 
Helena  Laboratories 
Helena  Latxxatories 
Helena  Laboratories 
Helena  Latxxatories 

Helena  Latxxatones 
Helena  Latxxatories 

Helena  Latx)rator)es 
Heleru  Laboratories 
Helena  Laboratories 

Helena  Latxxatones 
Heler^  Latxxatones 
Helena  Latxxatories 

Helena  Laboratories 


Product  nanrm 


REP  SPE-16  Template  Gel  

REP  SPE-30  TerT^Jlate  (Actd  Blue)  Kit, 

Cati3l70. 
REP  SPE-30  Template  (Ponceau  S)  Kit. 

Call  3160. 

REP  SPE-30  Template  Gel  

REP   SPE-8  Template   (Acid  Blue)   Kit. 

Cati3i72. 
REP  SPE-8  Template  (Ponceau  S)  Kit. 

Cati3162. 

REP  SPE-8  Terr^ate  Gel  

REP  Uttra-30  HDL.  VLDULDL  Gel  

REP  Ultra-30  HDL.  VLDULDL  Kit.  Cati 

3183. 

REP  Ultra-8  HDL.  VLDL/LDL  Gel 

REP    Ultra-8   HDL.   VLDL/LDL    Kit.   Cati 

3185. 
REP-HDL-12    lsoenzynr>e    Kit    Cat.    No. 

3187 
REP-HDL-30    Isoenzyme    Kit    Cat.    No. 

3186. 
REP-HDL-6  Isoenzynne  Kit  Cat.  No.  3188 

REP-Lipo-12  Kit  Cat.  No.  3l8l    

REP-Lipo-30  Kit  Cat.  No  3180  

REP-Lipo-€  Kit  Cat.  No  3182  

REP-SP-12  Isoenzyme  Kit  Cat.  No.  3171 
REP-SP-30  Isoenzynfie  Krt  Cat.  No.  3170 
REP-SP-6  Isoenzyme  Krt  Cat.  No.  3172  .. 
Super  Z-12XHDL  Ctx>lesterol  Supply  Kit 

Catalog  No.  5470). 
TITAN  GEL  Alkaline  Pfx^sptuitase  (HR) 

Cati  3058. 
TITAN  GEL  Alkaline  Ptx}sphatase  (HR) 

Krt.  Cat.  No  3058 
TITAN  GEL  Alkaline  Phosphatase  Butter 
TITAN  GEL  Alkaline  Phosphatase  Gel 
Trtan  Gel  High  Resolution  Protein  Butter 
Titan   Gel   High   Resolution   Protein   Krt 

Catalog  No  3040 
Titan  Gel  High  Resolution  Protein  Plate 

Titan  Gel  IFE  Butler  

Trtan  Gel  IFE  Plate  

Titan     Gel     Immurx}     Fix     Kit    Catalog 

No.3046 

Trtan  Gel  ImmunoFix  Plus  Krt  i  3067  

Trtan  Gel  lmmunoFix-9  Krt  i  3051  

Trtan  Gel  Iso  Dot  LDH  Butter  

Titan  Gel  Iso  Dot  LDH  Isoenzynne  Plate  .. 
Titan    Gel    Iso    Dot    LOH    Krt    Catakig 

No  3062. 

Titan  Gel  LD  Butter 

Titan  Gel  LD  lsoenzynr>e  Diluent 

Titan  Gel  LDH  Isoenzyme  Butler 

Trtan  Gel  LDH  Isoenzyme  Plate  

Titan  Gel  LDH  Isoenzyme  Reagent 

Trtan  Gel  Lipoprotein  Butter 

Trtan  Gel  Lipoprotein  Krt  Catalog  r>to.3045 

Titan  Gel  Lipoprotein  Plate 

Titan  Gel  Multi-Slot  Lipo-17  Krt  Catalog 

No.  3095. 

Trtan  Gel  Multi-Stot  Lipo-i7  Plate 

Trtan  Gel  Multi-Slot  SP-17   Krt  Catakjg 

No.  3091. 

Trtan  Gel  Multi-Slot  SP-17  Plate 

Titan  Gel  Serum  Protein  Butter  

Titan  Gel  Serum  Protein  Krt  Catalog  No 

3041 

Titan  Gel  Serum  Protein  Plate 

Titan  Gel  Sl^er  Stain  Butler  

Trtan     Gel     Silver     Stain     Krt     Catalog 

No3035. 
Titan  Gel  Silver  Stain  Plate  


Form 


Plate:  5.8sx2.l8> 
Kit;  10  Plates 


Kit:  10  Plates 


Plate:  5.8>x  5.5> 
Kit:  10  Plates 


Krt:  10  Plates 


Plate:  5.8>x  1  25> 
Plate:  5.8>x  5.52  .. 
Krt:  10  Plates 


Plate:  5.8>x  1.25> 
Krt:  10  Plates 


Kit:  10  Plates  (5  8>  X  2.18>) 
Krt:  10  Plates  (5  82  X  5.5>)  .. 


Krt:  10  Plates  (5.8>  X  1.25>) 

Krt:  iOPIates(5  8>X2.18>) 

Krt:  10  Plates  (5  8>  X  5.5>)  .. 

Krt:  10  Plates  (5  8>  X  1.25>) 

Krt:  10  Plates  (5  8>X2.18>) 

Krt;  10  Plates  (5.8>  X  5.5>)  . 

Krt:  10  Plates  (6  8>X  1.25>) 

Krt:  3  Packages  butter  36  g. 

Kit:  10  Plates 


Krt;  1  bag 


Plastic  Bag:  I3.1g 

Plate:  3.5>x  2.9> 

Packet:  25.9  g 

Krt:  10  Plates  (90mm  X  75mm)  .  2  Pack- 
ages Buffer. 

Plate:  (90mm  X  75mm) 

Packet:  25.9  g 

Plate:  (90mm  X  75mm) 

Krt:  10  Plates  (90mm  X  75mm).  2  Pack- 
ets IFE  Buffer. 

Krt:  10  plates.  1  pkg  IFE  buffer 

Krt:  10  plates.  1  pkg  IFE  buffer 

Packet:  19  6  g 

Plate:  (90mm  X  75mm) 

Krt:  10  Plates  (90mm  X  75mm),  1  Packet 
Iso  Dot  LDH  Buffer. 

Packet:  21.5  g 

Bottle;  10  ml 

Packet;  22.7  g 

Plate:  (90mm  X  75mm) 

Vial;  2ml.  10  vials/box 

Packet:  17  3  g 

Krt:  1  Packet  Buffer 

Plate:  (90  X  75  mm)  

Krt:  10  plates  (81  x  143  mm)  1  packet 
buffer  (21.6  g). 

Plate:  (81  X  143  mm)  

Krt;  10  plates  (81  x  143  mm)  i  packet 
buffer  (29.1  g). 

Plate;  81  x  143  mm  

Packet;  29.1  g 

Krt;  10  Plates  (90mm  X  75mm).  1  Packet 
Buffer. 

Plate;  (90mm  X  75mm) 

Packet;  25.9g  

Krt:  10  Plates  (90mm  X  75mm).  2  Pack- 
ets Buffer 

Plate:  (90mm  X  75mm) 


Date 


09/1 4,93 
09/14,93 

09nA!93 

09/14/93 
09/14/93 

09/14,93 

09/1493 
09/24/93 
09/24,93 

09/24/93 
09/24/93 

09/l5-'88 

09/15/88 

09/15/88 
09/15/88 
09/15/88 
09/15/88 
09/15/88 
09/15/88 
09/15/88 
01/24/86 

Oa'26/93 

06/19/89 

06/19/89 
08.'26/93 
04/12/83 
03/03/86 

03/03/86 
12/18/85 
03/05/86 
01/24/86 

03y09/'93 
03A)9/93 
01/07/86 
12/18/85 
01/24,-86 

11/26/86 
11/26/86 
03/07/83 
12/18/85 
01/07/86 
12/18/85 
01/24/86 
01/09/87 
01/09/87 

01/09/87 
01/09/87 

01/09-87 
04/12/83 
01/24/86 

12/1  a  85 
12/ia'85 
01/24/86 

03/03/86 


Supplier 


Helena  Latxxatories 


Helena 
Helena 
Helena 
Helena 
Helena 


Laboratones 
Latxxatories 
Latx>ratories 
Latxxatories 
Laboratories 


Helena  Latxxatories 


High  Standard  Products 
High  Standard  Products 
High  Standard  Products 
High  Standard  Products 
High  Standard  Products 

High  Standard  Products 

High  Standard  Products  , 


High  Standard  Products 

High  Standard  Products 
High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products  . 

High  Standard  Products 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Starxlard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 

High  Standard  Products  . 


High  Standard  Products 
High  Standard  Products 

High  Standard  Products 
High  Standard  Products 

High  Standard  Products 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 
High  Standard  Products  . 

High  Standard  Products  . 

High  Standard  Products  . 


Exempt  Chemical  Preparations— Continued 


Product  name 


Trtan  Gel-PC  LDH  lsoenzynr>e  Krt  Catatog 
No.  3053. 

Trtan  Gel-PC  LDH  Isoenzyme  Plate 

Titan  III  Agar  Catalog  No.  5023 

Titan  IV  IE  Plate  (large)  

Trtan  IV  IE  Plate  (small) 

Trtan  IV  IE  Plate  Krt  


Trtan  IV  IE  Plate  Krt 


(DL)  Methamphetamme  l.Omg/ml  

(DL)  Methamphetamine-diO  lOOug/ml  

(DL)  Methamphetamine-d5  lOOug/ml  

11-Nor-Delta-8-Cartx)xy  THC;  l.Omg/ml  .. 
1 1  -Nor-Delta-8-CaitxJxy- 

Tetrahydrocannat)inol  lOOug/ml. 
11-Nor-Delta-9-Cartx)xy     THC     Controls; 

10.20.  lOOng/ml. 
11-Nor-Delta-9-Carboxy  THC  Screening/ 

Confirmation  Calitxators;    10.  25.   50. 

100.  250,  ng/ml. 
11-Nor-Delta-9-Carboxy  THC-dIO;  O.lmg/ 

ml. 
11-Nor-Delta-9-Caft»xy  THC;  l.Omg/ml  .. 
1 1-Nor-Detta-9-Carboxy- 

Tetrahydrocannatxnol  lOOug/ml. 
1 1  -Nor-Detta-9-Caftx)xy- 

Tetrahydrocannabinol-diO  lOOug/ml. 
1 1-Nor-Delta-9-Caftx)xy- 

Tetrahydrocannatxnol-d3  lOOug/ml. 
3.       4-Methyler>edioxymethamphetamine 

(MDMA)  lOOug/ml. 

3.  4-Methylenedloxymet^^amphetamine-d5 

(MDMA)  lOOug/ml. 

3-Methylfentanyl  lOOug'ml  

3-Methylfentanyl-d3  lOOug/ml 

4-Hydroxyamphetamine;  l.Omg/ml  

4-Hydroxynf>ethamptietamine;  l.Omg/ml  ... 

4-MethoxyamptTetamine  l.Omg/ml 

4-MetfK)xyamphetamine-d5  lOOug/ml  

6-Acetylmorphine  lOOug/ml  

6-Acetylmorphine-d3  lOOug/ml  

6-Acetylnx>rphine;  O.lmg/ml,  l.Omg/ml  .... 
Amphetamine  Cut-Off  Controls:  375.  625. 

1 500  ng/ml. 
Amphetarmrw     Screening     Confirmation 

Calibrators;  500,  1000,  1500,  2000  ng/ 

ml. 

Benzoylecgonine  l.Omg/ml 

Benzoylecgonine  Cut-Off  Controls;    100, 

200.  300,  ng/ml. 
Benzoylecgonine  Propyl  Ester  1  Omg/ml  .. 
Benzoylecgonine  Screening  Confirmation 

Calibrators;  150,  300.  450.  600  ng/ml. 

Benzoylecgonine-d3  lOOug/ml 

Ben2oylec9onine-d3;  O.lmg/ml 

Benzoylecgonine-d8  lOOug/ml 

Benzoylecgonine-d8;  O.lmg/ml 

Cocaethylene  l.Omg/ml  

Cocaethylene-d3  lOOug/ml  

Cocaethylene-d3;  O.lmg/ml  

Cocaethyiene-d8  lOOug/ml 

Cocaethytene-d8;  O.lmg/ml 

Cocaine  l.Omg/ml  

Cocaine-d3  lOOug/ml 

Cocaine-d8  l.Omg/ml 

Codeine  lOOug/ml 

Codeine  Cut-Off  (Controls;  225.  375,  900 

ng/ml. 
Codeine    Screening    Confirmation    Cali- 
brators; 300,  600,  900.  1200  ng/ml. 
Codeine-d3  lOOug/ml 


Form 


Krt:  10  Plates  (90mm  X  75mm).  1  Packet 
LDH  Buffer,  1  Box  LDH  Reagent, 

Plate:  (90nrvn  X  75mm) 

Packet:  5  g.  (5  Packets/box)  

Package:  plates,  3  by  4  in 

Package:  plates,  1  by  3  in 

Krt:  12  small  (l  by  3  in.)  IE  plates,  1  box 
B1  Buffer. 

Krt;  10  large  (3  by  4  in.)  IE  Plates.  1  tx)x 
B1  Buffer. 

Ampule:  2ml 

Anfjpute:  2ml  

Ampule;  2ml 

Ampule;  2ml  

Ampule;  2ml  


Ampules:  6;  3  ol  2ml.  3  of  20ml  .. 
Ampules:  10;  5  of  2ml.  5  of  20ml 


Ampule:  2ml 

Ampule:  2ml 
Ampule;  2ml 

Ampule;  2ml 

Ampule;  2ml 

Ampule:  2ml 

Ampule:  2ml 


Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampules;  3;  20ml  each 


Ampules:  4;  20ml  each  04/i5'94 


Ampule:  2ml  

Ampules:  3;  20ml  each 


Ampule:  2ml 

Ampules:  4;  20ml  each 

Ampule:  2ml  

Ampule;  2ml  

Ampule:  2ml  

Ampule;  2ml  

Ampule;  2ml  

Ampule:  2nnl  

Amjxjte;  2ml  

Ampule;  2ml  

Ampule;  2ml 

Ampule;  2ml  

Ampule:  2ml  

Ampule;  2ml  

Ampule:  2ml  

Ampules:  3;  20ml  each 

Ampules:  4;  20ml  each 

Ampule:  2ml  


Date 


01/24/86 

12/18/85 
12/28/73 
:2l2Bf73 
12/28/73 
12/28/73 

12/28/73 

05/11/93 
05/11/93 
05/11/93 
04/15/94 
05/11/93 

04/15''94 

04/15/94 


04/15/94 

04/15/94 
05/11/93 

05/11/93 

05/11/93 

05/11/93 

05/11/93 

05/11/93 
05/11/93 
04/1 5/94 
04/1 5/94 
05/11/93 
05/11/93 
05/11/93 
05/11/93 
04/15/94 
04/15/94 


05/11/93 
04/15/94 

05/11/93 
04/15/94 

05/11/93 
04/15/94 
05/11/93 
04/15/94 
05'11/93 
0511/93 
04/15/94 
05'll/93 
04/15/94 
05/11/93 
05/1 1/93 
05/11/93 
05/11/93 
04/15/94 

04/15/94 

05/11/93 
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Exempt  Cmemk^l  Preparations— Continued 


Sopptier 


Hi^  Standard  Products 

High  StartdafO  Products 
H)qri  standard  Products 
Hi^  Standard  Products 
Hi^  StafKlard  Products 
HtgTi  Standard  Products 
H4^  StandBfd  Products 
High  Standard  Products 
Higr>  Standard  Products 
High  Starx^cd  Products 
High  Standwd  Products 
High  Standard  Products 
High  Standard  Products 
Hi^  Starxtard  Products 
High  Standard  Products 

Hi^  Standard  Products 

High  Standard  Products 
High  Standard  Products 
High  Standard  Products 
High  Staixtard  Products 
High  Standard  Products 
High  Standard  Products 
High  StafKtard  Products 
High  Standani  Products 
High  Standard  Products 
High  StarxJard  Products 
High  Standard  Products 
High  Standard  Products 
High  Slandvd  Products 
High  Starxlard  Products 
High  Standard  Products 
High  Starxlard  Products 
High  Standard  Products 

High  Standard  Products 
High  Standard  Products 

H.gh  Standard  Products 
High  Standard  Products 
High  Standard  Products 

High  Standard  Products 


High  Standard  Products 
High  Standard  Products 
High  Standard  Products 
High  Standard  Products 
High  Standard  Products 
High  Standard  Products 

High  Starxlard  Products 

High  Standtfd  Products 
High  Standard  Products 


High  Standard  Products  ... 


HighStandwd 
HighStandvd 
High  Standard 
High  Standard 
High  Standard 
High  Standard 
High  Standard 
High  Standard 
High  Standard 
HighStandwd 
High  Standard 
High  Standard 


Products  ... 
Products  ... 
Products  „. 
Products  ... 
Products  ... 
Products  ... 
Products  ... 
Products  ... 
Products  A. 
Products  ... 
Products  ... 
Products  ... 


Product  name 


Codeine-d3:  0.\mgfwl 

Code«»-d6  lOOuQ/ml 

Codeme-de   0  im^ml  ^. 

D-ArTTphetarrune.  1  Omgtrrt  

OL  Anvhetamtne  iSknQ/rrt  ... 

Di  AmphetafTKno-diO  lOOu^rnl 

DL  Amphetarmte-dS  lOOu^ml  

OC-Arrphetamine-di  1.01  mg/ml 

OL-Amphetanrw^e-dS:  O.lmg/fnt 

D(.-Arnptvetam(ne-d6;  0  img/rrrt  

OeRa^  Tetrahydrocannabinol  lOOwyinl    . 

DeBa-^^THC.  l.Omg^rt  

C>eMa-9-Te*ahydrocannab)nol  lOOug/ml  .. 
Detta-9-Tetoahydrocarwiat)ino<  lOOug'ml 
DeRad  Tetrahydrocanr^txrxji  diO  lOOu^ 

ml 
Dfla»^Tetrahydrocannabtnoi-d6     \00ug/ 

ml. 

Oianpam  l.Om^mi  

Diazepam-d5  lOOu^mt _ 

Diphenoxylate  i  0  mg/ml  ._ „ 

EcgorMW  I.Omg^ml  

Ecgomne  Methyi  Ester  1.0mg/ml _ 

Ecgonvw  lUethyl  Estef-d3  lOOu^M 

Ecgor«ne-d3  lOOug/ml 

Fentarryt  l.Omg/mJ  _™..__ 

Fentany«-d6.  lOOug'm)  

Fentanyi-d6  0  imgfrnl  

Hydrocodor>e  l.Om^ml  

Hydrocodone-d3  lOOug^ml 

Hydromorphone  l.Omg/m<  

Hydromorpfx)ne-d3  iCXXig/ml 


Form 


Lysargc  Aod  Otethytarrwde  2S  ug^m  

tysergic  Acid  Oiethylamid«-d3  25  ug^ml  _ 
LysargK  Acid  Oiethylamide-d7:  O.OBSmQ/ 

mL 

Lysargc  Acid  Oiethylairade-di  25ugHH 

Lysargc      Acid       N-Methyt-Propytannde 

(LAMPA)  25uqln*: 

Methadone  1  Omg/ml  , 

Methadone-d3  lOOug/ml  

Methamprxstanxrw  CU-Off  Cortrols:  22S. 

375.  900  ng/mi 
Melhamphetamme    Screerwig    Confirma- 

tKXi  Calitxatofs,  500.  1000.  1500,  2000 

ngfrrt 

MethafTiph€tam«e-dl4;  O.lmg/ml  

Methamphetamine-d5;  0  1  mg/ml  

Mettwmphetamine-d9;  O.l  mg/ml 

Mett«qualor»  1.0  mg/ml  

Methaqualone-d3  lOOug/nH  _ 

Methyienedkixyarrphetamine  (MOA) 

LOm^ml 
Methyienedioxyamphetanw^   (MOA)   d-6 

100u(ymL 

Morphme  1. Omg/ml  _.. 

Morphme  Cut-Otf  Controls:  225.  375.  900 

n^ml. 
Morphme    Screening    Contwmation    Caii- 

braiors;  300.  600.  900,  1200  nf^inl. 

Morphm»-d3  I00ug/m»  _.. 

Morphwie-d3;  0  1  mg/ml  ., 

Morphme-d4,  0  1  mg/ml  ...... 

NIOA  Cut-Off  Conuote;  Levels  1,  2. 3 

Norcocame  1  Omg/ml  

Norcodene  i  Omg/ml  

Nordtazepam  ;  Omg/ml 

NoidtazeparrMfi  lOOug/ml 

■Normorphine  1  Omg'mJ  

Qxarepam  l.Om^ml  

Oxazepam-dS  JOOug/ml .-. _ _ 

Phencycfcdme  1. Omg/ml  


Ampule: 
Ampule: 
Arrpule: 
Ampule; 
Ampule: 
Ampule: 
Amixjie: 
Ampule: 
Ampule; 
Ampule: 
Ampule: 
Ampula: 
Ampiie: 
Ampule: 
AmJDule 


2ml 

2ml 

2ml 

2ml 

2ml 

2ml 

2ml 

2ml.  20ml 

2ml 

2ml.  20ml 

2irt 

2ml 

2ml 

2ml 

2ml 


Ampule:  2ml 


Ampule 
Amjaule 
AmiMie: 
Amisule 
Ampule 
/Unpule 
Ampule 
Ampule 
AmixjIe 
Ampule 
Ampule 
Ampule: 
Ampule 
Ampule 
Airyule. 
Ampule: 
Ampule 


2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 


Ampule:  2ml 
Ampule:  2ml 


Ampule:  2ml  

/Onpule:  2ml  

Ampules:  3;  20rTil  each 

Ampules:  4;  20m»  each 


Ampule: 
Ampule: 
Ampule: 
Anfwie: 
Ampule 
Ampule: 


2ml.  20ml 

2ml  

2ml.  20ml 

2ml  

2ml  

2ml  


Airpule:  2ml 


Ampule:  2ml  

Arrpules:  3;  20ml  each 

Ampule:  4;  20ml  each  .. 


Ampule:  2ml 

Ampule:  2ml  „.. 

Ampule:  2rr<,  20ml , 

Ampules:  6;  3  o«  2ml.  3  of  20ml 


Ampule 
Ampule 
Ampule 
Ampule: 
Ampule 
Ampule 
AmixjIe: 
Arripule 


2ml 
2ml 
2ml 
2nil 
2ml 
2ml 
2ml 


Date 


omsm 

05/11/93 
04/15/94 
04/15/94 
05ni/93 
05/11/93 
05ni/93 
04/15/94 
04/15/94 
04/1  S'94 
05ni/93 
04/15/94 
06/11/93 
05ni/93 
05/11/93 

05/11/93 

05ni/93 
05/11/93 
05/11/93 
05ni/93 
05/11/93 
05/11/93 
05ni/93 
05/11/93 

05/11 '-as 

04/l5«4 
05/11/93 
06/11/93 
05/11/93 
05/11/93 
05M1/93 
06/11/93 
04/1 5«4 

05'11/93 
05/11/93 

05/11/93 
05/11/93 
04/15/94 

04n&'94 


04/1 5«4 
04/15/94 
04/1 5«4 
05/11/93 
06/11/93 
05/11/93 

05/11/93 

05/11/93 
04/1 5'94 

04/15/94 

05/11/93 

04/15('94 

04/15/94 

04/15/94 

05/11/93 

05/11/93 

05/11/93 

05.'n/93 

05/11/93 

05/11/9 

05/11/93 

05At1/93 
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Supplier 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

High  Standard  Products 

Hycor  Biomedical.  Inc 

Hycor  Biomedical.  Inc 

Hycor  Biomedical.  Inc 

Hycor  Biomedical,  Inc 

Hycor  BiorT>edical.  IrK 

Hycor  Biomedical.  Inc 

Hycor  Biomedical,  Inc 

Hycor  Biomedical.  Inc 

Hycor  Biomedical.  Inc 

Hycor  Biomedical.  Inc 

Hjcor  Biomedical.  Inc 

Hycor  Biomedical,  Inc 

Hycor  Biomedical.  Inc 

Hycor  Biomedical.  Inc 

Hycor  Biomedical.  Irx; 

Hycor  Biomedical.  Inc 

Hycor/iCL  Scientific 

Hycor/ICL  Scientific 

Hycor/ICL  Scientific 

Hycor/ICL  Scientific 

Hycor/ICL  Scientific 

ICL  Scientific 

ICL  Scientific 

ICL  Scientific 

ICL  Scientific 

ICN  Micromedic  Systems.  Inc. 
ICN  Micromedtc  Systerro.  Inc. 
ICN  Micromedic  Systems.  Inc. 
ICN  Micromedic  Systems.  Inc. 
ICN  Micromedic  Systems.  Inc. 
ICN  Micromedic  Systems,  Inc. 
ICN  Micromedic  Systems,  Inc. 

ICN  Micromedic  Systems.  Inc. 

ICN  Micromedic  Systems.  Inc. 

ICN  Micromedic  Systems.  Inc. 

INCSTAR  Corporation  


Product  name 


PhencyclKjine  Cut-Off  Controls;   18,  32. 

75  ng/ml. 
Phencyclidine     Screening     Confirmation 

Calitxators;  25.  50.  75.  100  ng/ml. 

Phencyclidine-dIO  lOOug/ml   

Phencyclidine-diO;  O.lmg/ml 

Phencyclidine-d6  lOOug/ml 

Phencyclidine-d5;  O.lmg/ml 

Temazepam  1. Omg/ml  

Temazepam-d5  I00ug/ml  

Hycor  AccuPINCH  Cocaine  Test 

Hycor     AccuPINCH     Methamphetamine 

Test. 

Hycor  AccuPINCH  Morphine  Test  

Hycor  AccuPINCH  Phencyclidine  Test 

Hycor  AccuPINCH  THC  Test 

Sentry  Drugs  of  Abuse  Urine  Calibrator 

BARBITURATES    Urine    Calibrator-    4 

levels. 
Sentry  Drugs  of  Abuse  Urine  Calibrator 

DELTA-9-THC  Urine  Calibrator  -  4  lev- 
els. 
Sentry  Drugs  of  Abuse  Urine  Calibrator 

NORDIAZEPAM   Urine   Calibrator  -   3 

levels. 
Sentry  Drugs  Of  Abuse  Urine  Calibrator 

OPIATES  Urine  Calibrator  -  4  levels. 
Sentry  Drugs  of  Abuse  Urine  Calibrator 

PHENCYCLIDINE  Urine  Calibrator  -  4 

levels. 
Sentry  Drugs  of  Abuse  Urine  Calibrator. 

Amphetamine  Urine  Calibrator  -  4  level. 
Sentry  Drugs  of  Abuse  Unne  Calibrator, 

Benzoylecgonine  Urine  Calibrator  -  4 

level. 
Sentry  Ligand/Combo  Control  High  Level 
Sentry  Ligand/Combo  Control  Low  Level  . 
Sentry  Ligand/Combo  Control  Mid  Level  .. 
Sentry  Ligand/Combo  Control  Multi-Pack 
Drugs   of  Abuse   Comprehensive   Urine 

Control,  HIGH  POSITIVE. 
Drugs   of   Abuse   Comprehensive    Urine 

Control.  LOWER  THRESHOLD. 
Drugs   of   Abuse   Comprehensive    Urine 

Control.  UPPER  THRESHOLD. 
Drugs   of  Abuse   Urine   Control,   CON- 
FIRMATION. 
Drugs  of  Abuse  Urine  Control,  SCREEN  . 
Therapeutic  Drug  Control  I  .  TDC  I  (High 

Level). 
Therapeutic  Drug  Control   I.   II.   Ill,  Tri- 

Level  TDC  Multipack.. 
Therapeutic  Drug  Control  II.  TDC  II  (Mid- 
Level). 
Therapeutic  Drug  Control  III.  TDC  III  (Low 

Level). 

Immunogen;  BZ-A 

Immunogen:  BZ-B 

Immunogen:  CO-A  

Immunogen:  M-A  

Immunogen:  M-B  

Immurxjgen:  TF-A  

Micromedic     Comt>ostat     THC/Cocalne 

STANDARDS-2,  3,  and  4. 
Micromedic  CrackPot  57Co/i25l   Tracer 

Solution. 
Micromedic  Morphine  1251  Tracer  Solu- 
tion. 
Micromedic  Morphine  Standards  2.  3  and 

4. 
(1251)  Human  TSH  Tracer  Cat  No.  CA- 

2623. 


Form 


Ampules:  3;  20ml  each 

Ampule:  4;  20ml  each 

Ampule  2ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Bottle:  3ml  Kit:  50  tests 

bottle:  3ml;  Kit:  50  Tests 

Bottle:  3ml  Kit:  50  tests 

Bottle:  3ml  Kit:  50  tests 

Bottle:  3ml;  Kit:  50  Tests    

Bottle:  10ml  Kit:  4  bottles.  12  txjttles 

Bottle:  10ml  Kit:  4  bottles.  12  txjttles 


Bottle:  10ml  Kit  4  bottles.  12  bottles 


Date 


04'15'94 
04;i5,'94 

05/11/93 
04/15/94 
05/11/93 
04/15/94 
05/11/93 
05/11/93 
08/21/90 
10/29/91 

0a'2l/90 
08'21'90 
10  29/91 
08  24 '90 

08/24/90 

08  24-90 


Bottle:  10ml  Kit:  4  bottles.  12  bottles 
Bottle:  10ml  Kit:  4  bottles.  12  twttles 

Vial:  10ml.  Kit:  12  vials.  Kit:  4  vials  

Vial:  10ml.  Kit:  12  vials.  Kit;  4  vials  

Vial:  10ml  Box:  15  vials  

0824/90 
08  24 '90 

0329/89 
03'29.'89 

03^01/90 

Vial;  10ml  Box:  15  vials  

03/01/90 

Vial;  10ml  Box:  15  vials  

03/01/90 

Kit;  15  vials   

03/01/90 

Bottle:  30ml  

02'24/89 

Bottle:  30ml  

0224/89 

Bottle:  30ml 

02/24/89 

Box:  4-100  ml  Bottles  

10/21/88 

Box;  4-30  ml  Bottles 

10/21/88 

Glass  Vial;  lOmi 

08/1 4/85 

Glass  Vials  (12):  lOmi  

Oai4,'85 

Glass  Vial:  10ml  

08  14/85 

Glass  Vial;  10ml 

08/1 4/85 

Plastic  Vial:  1.5  ml  

0229/88 

Plastic  Vial:  1.5  ml  

02'29'88 

Plastic  Vial:  15  ml  

02 '29 '88 

Plastic  Vial:  1.5  ml  

02'29'88 

Plastic  Vial:  1.5  ml  

022988 

Plastic  Vial;  1.5  ml  

02/29/88 

Amber  Glass  Vial:  2  ml  Plastic  Bottle;  100 

ml. 
Plastic  Bottle:  25  ml  lOOO  mi 

02/24/88 
02;24,'88 

Bottle  50  ml  1000  ml 

0229/88 

Bottle:  5  ml.  lOO  m! 

Vial:  15ml  

02/29/88 
0308/91 

UMI 
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Suppler 


rNCSTAR  Corporation 

INCSTAR  Corporation 
INCSTAR  Corporation 


tNCSTAR  Corporation 
IfSlCSTAR  Corporation 

INCSTAR  Corporation 

INCSTAR  Corporation 

INCSTAR  Corporation 

INCSTAR  Corporation 
INCSTAR  Corporation 

INCSTAR  Corporation 

INCSTAR  Corporation 


tmmunotech  Corp 
lmmurx)tech  Corp 
Immonotech  Corp 


Inwnunotech  Corp 
Immunotech  Corp 

Immonotech  Corp. 

Inwnunotech  Corp 
Immuxitecft  Corp 
Immurwtech  Corp 

Immunotech  Corp 

Immunotech  Corp 

Immurxjtech  Corp 
lmmurx)tech  Corp 

t^^rT)unotec^  Corp. 

Immunotech  Corp 

Immurwtech  Corp 

Immunotech  Corp 

Immunotech  Corp 

Immunotech  Corp. 

tmrnunotech  Corp 

Immunotech  Corp 
lm.-nunotech  Corp. 

Immunotech  Corp. 

tmmunotech  Corp 
Immunotech  Corp. 
Imrrnmocech  Corp 
l»rwTiurx)tech  Corp 

lrnmofx)tech  Corp. 


Product  name 


Aniiconwjlsant    Drug   Cortfrols   Levels   I 

and  11  Cat  Nos  CA-2419.  CA-2420. 

Assay  Butler  Cat.  No  CA-2742 _ 

Clinical  Assays  Gamma  Coal  (1251)  Phe- 

not>art>ttal  Radioimmunoassay  Kits  Cat 

Nos  CA-2545,  CA  2565. 
Cknical  Assays  Gamma  Coat  (1251)  Phe- 

nytotn    RadKHmrrxinoassay    Krts    Cat 

Nos.  CA-2537,  CA-2557 
Ciinicai  Assays  Garrvna  Coal  (1251)  T3 

Uptake  Radioimmunoassay  Kit  Catatog 

Nos.    CA-2539.    CA  2539J.    CA-2559. 

CA-2559J 
Cliracai  Assays  Gamma  Dab  (I25i)  hTSH 

RadiOMnmunoassay   Kit  Cat.   No.   CA- 

1591. 
HTSH  NorvSpecific  Binding  Reagent  Cat 

No.  CA-2752 
Human  TSH  Controls  Levels  I  4  II  Cat. 

Nos.  CA-2452.  CA-2453. 
Human  hTSH  Blank  Cat.  No.  CA-2886  .... 
Phenobarbital  Standards:    i.  3.   10.  30, 

100  ug/ml  Cat  Nos  CA-2380-2384. 
Rabbrt  Anti-Human  TSH  Serum  Cat.  No. 

CA-2145 
htsH  Standards:  2.  5.  10.  20.  50  ulUMK 

Cat  Nos  CA  2886-2890 

Amphetamme  Enzyme  Confugate  

Amphetamine  Positive  Unne  Calibrator  .... 
Amphetamine-ALK  Phos  Cat.  No.  6i2;  50 

unt&.  300  un.ts. 
Amphetamtne-HRP  Cat.  No.  613;  SO  units 
Beiuoylecgonme-AOt  Phos  Cat.i  602;  50 

units,  300  units. 
Benzoylecgonine-HRP  Cat  No.  604;  50 

unrts.  300  unrts. 

Cocauw  Coniugate  No.  0364-StG -.. 

Cocaine  MetaboMe  Enzyme  Conjugate  ._ 
Cocaine  Metabolite  Pos4ri/e  Urvie  Cali- 
brator. 
Oelta-8-tetrahydrocannabinol-ALK      Ptws 

Cat  No  616.  50  urvts.  300  units. 
Oelta-d-tetrahydrocannabmot-HRP       Cat 

No.  618.  50  units. 
ENOAB  Phenot>arb(tal  KM.  Cat  Na  119  .. 
Methamphetamme-ALK    Phos    Cat.    No. 

614.  50  unrts. 
Melhanvl^amine-HRP  Cat  No.  615.  50 

urals. 
Micro      Dau      Amphetamine       Enzyme 

Unnurv>assay  Test  Kit. 
Micro     Oau     Benzodiazepine     Eruyme 

Immunoassay  Test  Kit. 
Micro  Dau  Cocaine   Metatiolite   Eruyme 

immurxiassay  Test  Kit 
Micro         Dau         Opiates         Enzyme 

ln¥nunoessay  Test  Kit. 
Micro  Oau  PCP  Enzyme  Immunoassay 

Kit  Cat.  No.  175. 
Micro  Oau  THC   Enzyme  tmmufX}assay 

Test  K<  Cat.  No.  173. 

Morphine  Positive  Urine  Calibrator  

Mon>hme-ALK    Phos   Cat    No.    610;   50 

unrts.  300  units. 
Moiphme-HRP  Cat   No.  611;  50  urals. 

300  units. 

Opates  Eruyme  Conjugate  

Oxazepam  Enzyme  Conjugate  _ _ 

Oxazepam  Pcsitwe  Unne  Calibfalo* 

Oxazepam-ALK  Phos  Cat.  No    606;  50 

uniis. 
OxazepanvHRP  Cat  1*3  608;  50  units  .... 


Form 


Vial:  3.5ml  

Bottle:  150ml  

K«^  50,  500  assays  .. 

tut  50.  500  assays 

Kit  100,  500  assays 


KC  125  assays;  Vial:  15nil 

Viat.  3.5ml  

Viat  3.5ml  


Viat.  I5n4    .. 
Bottle:  3.5ml 

Vial:  15ml    ... 

Botlte  3.5ml 


Bone  1 0.5ml 

Bo«e:  1ml  

Botlte:  10ml  ... 


BoMe:  10ml 
Bottle:  I0ml 

Bottle:  10ml 

Boltte:  75ml 
Vial:  10.5ml 
Vial:2nil 


BoWe:  10  ml 
BolOe:  lOmt 


Kit  100  tests.  4  Bottles:  1  ml  ea.  . 
Boltte:  10ml  

BoUte   10  ml  

Kit  96  tests.  Bottle:  10.5  ml,  2  ml 

K*:  96  tests,  Bottle:  10.5  ml.  2  ml 

Kit:  96  tests.  Bottle:  10.5  ml.  2  ml 

Kit:  96  tests  

KA  96  tests _ 

Kit  96  tests  


Vat:  3.5  ml 
BoOte:  lOnd 

BoOte:  10ml 

Via  10  ml  .. 


Bottle 
BoMe: 
Bottle 


ia5ml 
2ml  

10ml  ... 


Bottte:  10ml 


Date 


03/08/91 

03/06fi1 

03/08«l 


03/08/91 
03«8/9l 

03«)8«1 

03/08.'91 

03/08/91 

03/08«1 
03/08/91 

03/08/91 

03/08/91 

09/28/89 

09/28/89 
03/12/90 

03/12/90 
03/1 2«0 

03/12/90 

06/13/91 
09/2a89 
09/28/90 

03/12/90 

03/12/90 

09/28/89 
03/12«0 

03/12/90 

09/28«9 

09/28/89 

09/28/89 

12/19/89 

07/11/90 

07/11/90 

12/19«9 
03/12/90 

03/12/90 

12/19«9 
09/28«9 
09/28/88 

03/12/90 

03/12/90 
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Supplier 

Immunotech  Corp 

Immunotech  Corp 

Immurvjtech  Corp 

Immunotech  Corp 

Immunotech  Corp 

Immunotech  Corp 

Industnal  Analytical  Laboratory.  Inc 

Industrial  Analytical  Laboratory.  Inc 

Industrial  Optical  

International  BioClinical,  Inc 

international  BioClinical,  Inc 

International  Technidyne  Corp 

Janssen  Pharmaceutica,  Inc 

Janssen  Pharmaceutica,  IrK 

Janssen  Pharmaceutica.  Inc 

Janssen  Pharmaceutica,  Inc 

Janssen  Pharmaceutica,  Inc , 

Janssen  Pharmaceutica,  Inc 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

Kallestad  Diagnostics 

LKB  Instruments,  Irtc 

Lemmon  Company 

Life  Technologies,  Inc 

Lite  Technologies,  Inc. 

Life  Technologies,  Inc 

Life  Techrx)logies,  Inc 

Life  Technologies.  Inc 

MCI  Biomedical 

Mallmckrodt  Chemical,  Inc 

MaHinckrodt  Ctiemical.  Inc 

Materials  &  Technology  Systems  ... 

Materials  &  Technology  Systems  ... 

Materials  &  Tectmotogy  Systems  ... 

Materials  4  Technology  Systems  ... 
Materials  4  Technology  Systems  ... 
Materials  4  Technology  Systems  ... 
Materials  4  Technology  Systems  ... 
Materials  4  Techrxjlogy  Systems  ... 

Materials  4  Technology  Systems  ... 
Materials  4  Technology  Systems  ... 

Materials  4  Technology  Systems  ... 
Materials  4  Technology  Systems  ... 
Materials  4  Technology  Systems  ... 
Matenais  4  Technology  Systems  ... 

McGearvRocho.  Inc 

McGean-Rocho.  Inc 

McGearvRocho,  Inc 


Product  name 

PCP  Enzyme  Conjugate  Cat.  No.  375  

PCP  Positive  Unne  Calibrator  Cat.  No. 
418. 

Pherx)bart>rtal  Enzyme  Conjugate  

Phenobart>ital  Serum  Standard:  3ug/ml, 
10ug/ml,  30ug/mi,  80ug/ml. 

THC  Enzyme  Conjugate  Cat.  No.  373  

THC  Positive  Unne  Calibrator  Cat  No. 
416  50ngrml.  417  lOOng/ml. 

1 1-Nor-Cartx)xy-Delta-9- 
Tetrahydrocannabinol. 

1l-hydroxy-delta-9-tetrahydrocahnabirx)l  . 

Opti-Kteen  

Innofluor  Phenobarbrtal  Calitxators  0.0. 
3.0,  8.0,  20.0.  40.0,  and  80.0  mcg/ml. 

Phenobart>ital  Stock  Tracer  

Hemochron  Control  Plasma  Quality  Con- 
trol Test  Krt. 

3H  /^fentanil 

3H  Fentanyl 

3H  Sufentanil  

Altentarul  Radioimmunoassay  Kit  

Fentanyl  Radioimmunoassay  Kit  

Sufentanil  Radioimmunoassay  Kit 

Barbital  Buffer  901  

lEP  Buffer  No.  900 

Immunoelectrofilm  Catalog  No.910  

Immunoelectrofilms,  Catalog  No.  1013  .... 

Immunoelectrophoresis  Reagent  Kit, 
Catatog  No.  1012. 

Quanticoat  125I-T3  Uptake  Kit  Catalog 
No.  823. 

Quanticoat  125I-T3  Uptake  Kit,  Catalog 
No.  833. 

Quanticoat  125I-T3  Uptake  Reagent 
Catalog  No.  785. 

Quanticoat  125I-T3  Uptake  Reagent 
No.834. 

Tris-barbiturate  Buffer  pH  8.6  

Etorphine  Standard  Solution 

AmnioMax-ClOO  First  Dilution 

AmnioMax-ClOO  Second  Dilution 

AmnioMax-ClOO  Stock  Solution  

AmnioMax-ClOO  Supplement  

Testosterone  Stock  Solution 

lEP  Butter.  pH  8.2,  0.04  Ionic  Strength  .... 

Natoxone/6-Beta  Naltrexol  

Nattrexone/6-t)eta  Naltrexol  Standard  So- 
lution. 

5-Ethy»-5-{1  -Carboxy-N-Propyl)  Barbituric 
Acid. 

5-Ethy»-5-(1  -Cart)oxy-N-Pn)pyl)BartMturic 
Acid  Bovine  Serum  Albumin  or  Rabbrt 
Serum  Altxjmm.. 

5-Ethyl-5-(1  -CartX)xy-N-Propyr|Barbrtunc 
Acid  Sensrtized  RBC. 

Bart)iturate  Standard 

Benzoylecgonme 

Benzoylecgonine  Standard 

Cartjoxymethylmorphine 

CartoxymethylnKirptiine  Bovine  Serum 
Albumin  or  Rabbit  Serum  Albumin. 

CartxjxymetfTylnKxphme  Sensitized  RBC  . 

Ecgonine  Bovine  Serum  Altjumin  or  Rab- 
bit Serum  Albumin.. 

Ecgonine  Sensitized  RBC 

Mettiadone  Standard  

Morphine  Standard 

Tropmecarboxylic  Ackl 

Chloral  Solution  Denatured 

Reflexion  Semi-Bright  B 

Reflexion  Semi-Bnght  S r... 


Form 


Vial:  20ml 
Vial:  3fnl  . 


Bottte:  10.0ml  

4  Bottles:  1  ml  each 


ViaJ:  20ml 
Vial:  3ml  . 


Ampute:  1ml 


Ampute:  1  ml  ... 
Bottte:  5  gallon 
Bottte:  3  ml 


Vial:  5  ml  

Kit:  18  Tests;  Test  tube:  9ml:  Vial:  5ml 


Vial:  0.5  ml  

Vial:  0.5  ml  

Vial:  0.5  ml 

Kit:  200  tests  „ 

Kit:  200  tests  .: 

Kit  500  tests 

Vial  

Vial:  7  Dram 

1  Film  Sealed  in  Cardtioard  Container 

Styrofoam  Container:  25  film  

Kit  3  Vials 


Kit:  400  Determinations 


Kit  TOO  tests 


Bottle:  500ml  

2  Glass  Bottles:  110ml 


Packet  each  6.788  g.  20  packetsbox 

Plastic  Carboy:  1  Liter  „ 

Bottle:  1L  

Bottle:  1L 

Bottle:  1L 

Bottle:  15ml.  75ml  _ „ 

Bottle:  1L  

Package:  6.510  grams , 

Bottle:  60ml  _ 

Bottle:  60ml  


Screw  Cap  Vial:  8ml 
Vaccine  Vial:  8ml  ..... 


Vaccine  Vial:  8ml 


Screwcap  Vial:  10ml  

Screw  Cap  Vial:  25mg  and  100  mg 

Screwcap  Vial:  I0ml  

Screw  Cap  Vial:  8ml  

Vaccine  Vial:  8ml  


Vaccine  Vial:  50ml 
Vaccine  Vial:  8ml  .. 


Vaccine  Vial:  50ml  

Screwcap  Vial:  lOnH  

Screw  (iap  Vial:  10ml  

Screw  Cap  Vial:  8ml,  10ml  

Plastic  container;  1 ,  5,  55  Gallons 
Plastic  container;  1 .  5,  55  Ga»ons 
Plastic  container;  1 ,  5,  55  Gallons  . 


Date 


07/11/90 
07/11/90 

09<28/89 
09/28/89 

07/11/90 
07/11/90 

09/04/85 

02/18/87 
06/24/81 
07/09/87 

09/23/87 
OSn/91 

02/01/87 
02/01/87 
02/01/87 
05/13/85 
05/13/85 
05/13/85 
05/19/61 
12/2678 
03/11/80 
06/22/87 
06/22/87 

12/16/85 

06/24  81 

12/16/85 

06/24/81 

05/15/78 
10/31/83 
02/1 7/94 
02/17/94 
02/17/94 
02117/94 
10/04/94 
08/28-72 
10/06/94 

10/04,'94 

050373 
05/0373 


05  0373 

09/17/76 
04/18/74 
09'1776 
05/03/73 
06/03-73 

05/037'3 
05 '0373 

050373 
09/17/76 
07/17,73 
05/03/73 

01/11/91 

oini/9i 

01/11/91 
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Supplier 


Medt-Chem,  Inc. 


Medical  Analysis  Systems 
Me<Jical  Analysis  Systems 
Medical  Analysis  Systems 
Medical  Analysis  Systems 
Medical  Analysis  Systems 


Medical 
Medical 

Medical 

Medical 

Medical 
Medical 


Analysis 
Analysis 

Analysis 

Analysis 

Analysis 
Analysis 


Systems 
Systems 

Systems 

Systems 

Systems 
Systems 


Medical  Analysis  Systems 

Medical  Analysis  Systems 
Medical  Analysis  Systems 

Medical  Analysis  Systems 
Medical  Analysis  Systems 
Medical  Analysis  Systems 
MedK^al  Analysis  Systems 

Medical  Analysis  Systems 


Medical 
Medical 
Medical 
Medical 
Medical 
Medical 

Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 
Medical 


Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 

Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 
Analysis 


Systems 
Systems 
Systems 
Systems 
Systems 
Systems 

Systems 
Systems 
Systenns 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 
Systems 


Medical  Analysis  Systems 
Medical  Analysis  Systems 


Medical  Analysis 

Medical  Analysis 

Medical  Analysis 
Medical  Analysis 
Medical  Analysis 


Systems 

Systems 

Systems 
Systems 
Systems 


nc 
nc 
nc. 
nc. 

nc. 

nc. 

nc. 

nc. 

nc. 

nc. 
nc. 

nc. 

nc. 
nc. 

nc. 

nc. 
nc. 
nc. 

nc. 

nc. 

nc. 
nc. 
nc. 
nc. 
nc 

nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 
nc. 

nc 

nc. 

nc. 

nc. 

nc. 
nc. 

nc. 


Medical  Analysis  Systems,  inc. 


Product  name 


Barbiturate  Test  Set  (Sodium 
SecobartJrtal  Standard  lOmg  %  wA/) 
Catalog  No. 250. 

Transfer  Pilot  Material  Calibrators;  Levels 
2,  3,  4,  5. 

Transfer  Pilot  Material  Controls;  Negative 
QC  and  Positive  QC. 

ACE  II  Calibrator  lor  the  DuPont  aca 
Level  1. 

ACE  II  Calibrator  lor  the  DuPonI  aca 
Level  2. 

ACE  II  Calibrator  for  the  DuPont  aca 
Level  3. 

Amobarbital.  (117  Intermediate  Solution 

Benzoylecgonine,  i432  Intermediate  Solu- 
tion. 

Benzoylecgonlne,  i483  Intermediate  Solu- 
tion. 

Beruoylecgonine.  i719  Intermediate  Solu- 
tion. 

Butalbital,  i429  Intermediate  Solution 

CHALLENGE  Liquid  Therapeutic  Drug 
Linearity  Controls. 

CHALLENGE  Uquid  Therapeutic  Drug 
Linearity  Controls  TD1  A-E;  TD2  A-E. 

ChemTrak  Liquid  Unassayed  

Chemistry  Control  Assayed,  Level  1 ,  2,  4 
3. 

Chemistry  Control,  Level  1.  2,  A  3  

Clonazepam,  i473  Intermediate  Solution  . 

Codeine,  i435  Intermediate  Solution  

D-Amphetamine,  i423  Intermediate  Solu- 
tion. 

D-Methamphetamine,  i422  Intermediate 
Solution. 

DOA  Calibrator  1,  i1921  Bulk  Solution 

DOA  Calibrator  2.  i1922  Bulk  Solution 

DOA  Calibrator  2,  iC38979  Bulk  Solution 

DOA  Calityator  3,  iC38978  Bulk  Solution 

DOA  Calibrator  4,  iC38980  Bulk  Solution 

DOA  Calibrator  4,  iC38980P  Pilot  Solu- 
tion. 

DOA  Control  2,  i19l2  Bulk  Solution 

DOA  Control  3.  i1943  Bulk  Solution 

DOA  Control  3.  i1913  Bulk  Solution 

DOA  Control  4.  il9l4  Bulk  Solution 

DOA  Control  4,  il9l4P  Pitot  Solution  

DOA  Control  4.  i1944  Bulk  Solution 

DOA  Control  4,  il944P  Pilot  Solution  

DOA  Control  G2.  i1915  Bulk  Solution  

DOA  Control  G3,  il916  Bulk  Solution 

DOA  Control  G4.  i1917  Bulk  Solution  

DOA  Control  G4,  il917P  Pilot  Solution  ... 

DOA  Cutoff  Control,  i1946  Bulk  Solution  . 

DOA  Cutoff  Control,  i1946P  Pitot  Solution 

DOA  High  Control,  i1945  Bulk  Solution  .. 

DOA  Liquid  Drugs  of  Abuse  Controls 
Level  2.  3,  4. 

DOA  Low  Control.  i1947  Bulk  Solution 

DOA  Positive  Control,  i1924  Bulk  Solu- 
tion. 

DOA  Positive  Control,  il924P  Pilot  Solu- 
tion. 

DOA  Positive  Control.  iC3898l  Bulk  So- 
lution. 

Diazepam,  i430  Intermediate  Solution  

Liquid  Urine  Control  Level  1   

Liquimmune  Immunoassay  Control  1 , 
i2300  Bulk  Solution. 

Liquimmune  Immunoassay  Control  1, 
i2300P  Pitot  Solution. 


Form 


Bottle:  120ml 


Glass  vial:  3-5ml  

Glass  vial:  3-5mt  

Glass  Vial:  22  X  38mm.  5ml 
Glass  Vial:  22  X  38mm,  5ml 
Glass  Vial:  22  X  38mm.  5ml 


Bottle:  10- 100ml 
Bottle:  10-250ml 


Bottle:  10- 100ml  .. 

Bottle:  10- 1800ml 

Bottle:  10- 100ml  .. 
Kit:  10  Bottles 


Glass  Bottles:  5ml;  1  Set:  5  Bottles 


Vial:  15ml 
Vial:  15ml 


Vial:  15ml  

Bottle:  50-500ml 
Bottle:  10^  100ml 
Bottle:  10-250ml 

Bottle.  10-250ml 


Bottle 
Bottle 
Bottle 
Bottle 
Bottle 
Bottle 


10-100L 
10-100L 
10-100L 
10-100L 
10-100L 
20-300L 


Bottle:  20-200L 

Bottle:  20-1 OOL 

Bottle:  20-300L 

BoWe:  20-300L 

Bottle:   l-IL  

BoWe:  20-100L 

Bottle:    l-IL 

Bottle:  20-200L 

Bottle:  20-300L 

Bottle:  2O-300L 

Bottle:   l-IL 

Bottle:  1-10L 

Bottle:   l-IL 

Bottle:  1-10L 

Vial:  5ml,  18ml;  Box:  6-8ml  vials;  Box: 
5ml  vials. 

Bottle:  1-10L 

Bottle:  10-100L 


Bottle:  ML 

Bottle:  10-1  OOL 


Bottle:  10-100ml 

Vial:  5  ml  

Bottle:  40-100L  .. 


Date 


Bottle:  .ML 


02/22/74 

07/29/94 

07/29/94 

08/07/86 

08/07/86 

08/07/86 

10/22/93 
10/22/93 

10/22/93 

10/22/93 

10/22/93 
01/24/91 

01/24/91 

04/30/85 
04/30/85 

04/30/85 
10/22/93 
10/22/93 
10/22/93 

10/22/93 

10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 

10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/22/93 
10/12/90 

10/22/93 
10/22/93 

10/22/93 

10/22/93 

10/22/93 
04/03/87 
10/22/93 

10/22/93 
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Supplier 

Medical  Arttlysis  Systems.  Inc. 

Mec^caJ  Analysis  Systems,  Inc. 

Medical  Analysis  Systems.  Inc. 

Medical  Analysis  Systems.  Inc. 
f^iedical  Analysis  Systems.  Inc. 
Medical  Analysis  Systems,  Inc. 

Medical  Analysis  Systems.  Inc. 
Medical  AruUysis  Systems.  Inc. 
Medical  Analysis  Systems.  Irw. 
Medical  Ar^lysis  Systems,  inc. 
Medical  Ar^lysis  Systems,  lr>c. 
fk^edical  Analysis  Systems,  Irx;. 
Medical  Analysis  Systems,  Irx:. 
Medical  Analysis  Systems.  Inc. 

Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems.  Inc. 

Medical  Analysis  Systems.  Inc. 
Medical  Analysis  Systems,  Inc. 

Medical  Analysis  Systems.  Inc. 

Medical  Analysis  Systems,  Irx:. 

Medical  Anafysis  Systems.  Irw. 

Medical  Analysis  Systems,  Inc. 

Medical  Analysis  Systems.  Inc. 

Medical  Analysis  Systems,  Irx;. 

Medical  Analysis  Syrtems.  Inc. 

Medical  Analysis  Systems.  Inc. 

Meloy  Labs.  Inc 

Meloy  Labs.  Inc 

Merck  and  Co..  Inc 

Merck  and  Co.,  Inc.  

Merck  and  Co..  Inc 

Merck  and  Co..  Inc 

Merck  arxl  Co.,  Inc 

Nterck  and  Co.,  Inc 

Merck  and  Co..  Irx; 

Merck  and  Co..  IrK 

Merck  and  Co..  Inc 

Merck  and  Co.,  IrK 

Merck  and  Co..  Inc 

Merck  and  Co.,  Inc 

Merck  arxJ  Co.,  Inc .,. 

Microdiagnostics,  Inc .'. 

Microdiagnostics,  Inc 

Microdiagnostics,  Inc 

Microdiagnostics,  Inc 

Microdiag.TCEtics,  Inc 


Product  name 


Ltquimmune    lmmurK>assay    Control    2, 

i2301  Bulk  Solution 
Liqijimmur>e     Immunoassay    Cor^ol    3, 

i2302  Bulk  Solution 
Liquimmune     Immunoassay    Control    3, 

t2302P  Pilot  Solution. 
Methadone,  i438  Intermediate  Sokjtion  ... 
Methaqualone.  t439  Intermediate  Solution 
Morphine  Glucuronide.  (433  Intermediate 

Solubon. 

Morphine,  (434  Intemiediate  Solution  

Nordiazepam,  i431  Intermediate  Sokition 
Pentobarbital,  i426  Intermediate  Solution 
Pherx:ycitdine,  (437  Intermediate  Solution 
Phenobartatal,  (418  Intermediate  Solution 
Phenobarbital,  i425  Intemiediafe  Solution 
PhervJbartntal,  i745  Intermediate  Solution 
Propoxyphene,   i440   Intermediate   Soki- 
tion. 
Seoobartxtal.  i427  Intermediate  Solution  . 
TDM  Plus.XL  Level  1.  tl  or  III  Unassayed 

Enhanced  Liquid  Drug  Control. 
Testosterorw,  i748  IrUermediale  Solution 
Therapeutic  Drug  Monitoring  Control   1, 

(1581  Bulk  Solution. 
Therapeutic  Drug  Monitonr^  Control  2. 

(1582  Bulk  Solution. 
Therapeutic  Drug  Monitoring  Control  3, 

(1583  Bulk  Solution. 
Therapeutic   Drug  Monitoring  Control  3. 

(1583P  Pitot  Solution. 
Tri-Point    Liquimmune    Ligand    Control, 

Levels  1 ,  2  and  3. 
Tri-Point    Liquimmune    LigarxJ    Control, 

Levels  1 ,  2  and  3. 
ctiemTRAK  Liquid  Ur«ssayed 

Therapeuitc  Drug  Control  Level  2. 
ctiemlRAK    Liquid    Unassayed    Thera- 
peutic Drug  Control  Level  3. 
cfiemTRAK    Liquid    Unassayed    Thera- 
peutic Drug  Control  Level  I. 

Counterelectrophoresis  Plates,  G-301  

Immunoelectrojahoresis  Plates,  G-201   

Amphetamine  -  d6  HCI,  Cat.  No.  MD- 

3892. 

Cocaine  -  d3  HCI  Catalog  i  MD-3677  

Codeine  -  d3  H20  (N-methyl-d3)  No.  MD- 

3776. 

Codeine-d3  Catalog  (  MD-3678 

DL-1    Phenyl-2-aminopropane  1,  1,  2,  3, 

3,  3,  -d6  (Amphetamine-d6)Cata!og  i 

MD-3682. 
DL-1  Ptieny1-2-methylammopropane-l,  1, 

2,  3,  3,  3-d6  HCI  (Metharnphetamine 
d6)  Catalog  i  MD-3683. 

DL-1-Ptienyl-2-aminopropane-1,   1,  2,  3, 

3,  3-d6  HCL  No.  MD-3778. 
Ecgonine  -  d3  Methyl  Ester  HCI  Catalog  i 

MD3679. 
Metharnphetamine  -  d9  HCI.   Cat.   No. 

MD-3853. 
Morphine  -  d3  HCI  3H20  (f^methyl-d3) 

No.  MD-3777. 
Morphine  -  d3  HCI  Catalog  i  MD-3680  .... 
O-Benzoylecgonine-dS    Catatog    (    MD- 

3676. 
Phen-d5-cyc»idme  HO  Catalog  i  MD-3681 

Amphetamine  Erizyme  Conjugate  

Cocair>e  Enzyme  Coniugate  

EIA  for  Amphetamine  Metabolites  

ElA  tor  Cocaine  Metabolites  

EIA  for  Manj'jar>.a  Metabolites  


Form 


BoWe:  20-300L 10/22f93 


Date 


Bottle:  20-300L 
Bottle:  .1-1L 


Bonie 
Bottle 
Bottle 


10-250ml  .„ 

10-250ml 

10- 100ml 


Bottle:  10-250ml  „. 
Bottle:  10-250ml  .... 

Bottle:  10- 100ml  „„ 
Bottle:  lO-IOOml  ._. 
Bottle:  50-700ml  .... 
Bottle:  10- 100ml  .... 
Bottle:  50-200ml  .... 
Bottle:  10-250ml  ... 


Bottle;  10-250ml 

Bottle:  5mL  Box:  6  tiottles 


Bottle;  50-200ml 
Bottle:  20-30CL  .. 


Bottle:  20-300L 

Bottle;  20-300L 

Bottle:  .1-1L _ 

Glass  Bottle;  5ml;  Kit;  6  Bottles 
Glass  Bottle:  5ml;  Kit;  6  bottles 

Kit;  6  X  5ml  Vials  

Kit;  6  X  5ml  Vials 

Kit  6  X  5ml  Vials 


Plates;  10  determinations 

Plates;  6  /  unit 

AnpuJe;  2  or  5  ml  


Ampule;  2  or  5  mL  

2  ml.  5ml  ampule  Carton;  5  ampules 


Ampule;  2  or  5  ml 
Ampule:  2  or  5  ml 


Ampule:  2  or  5  ml 


2  ml,  5  ml  amtier  ampule  Carton;  5  am- 
pules. 
Ampule:  2  or  5  ml 


Ampule;  2  or  5  ml  

2  ml.  5  ml  ampule  Carton:  5  ampules 


Ampule;  2  or  5  ml 
Ampule:  2  or  5  ml 


Ampule;  2  or  5  ml 

Bottle:  10ml  

Bottle:  lOrnl  

Kit  2  bottles 

Kit  2  bottles 

Kit:  2  bottles  


10/22^3 

10^22/93 

^0/22f93 
10/22/93 
10/22/93 

yO/22/93 
10/22/93 
10/22/93 
10/22*93 
10/22^93 
10/22.'93 
y  0/22/93 
l0'22/93 

10/22/93 
09/05/90 

10/22«3 
10.'22/93 

10/22/93 

10/22/93 

10/22/93 

10/23/91 

10/23/91 

10/08«6 

1 0,1)8/86 

10/08/86 

09A)5/73 
09/05/73 
08/30/89 

06/1 S-BS 
09/06/88 

06/1  S^SS 
06/13/88 

06/13/88 

09/'06,'88 
06/13^88 

og/saTO 

09'06'88 

06/13/88 
06/13/88 

06/13/88 
12/24.'92 
12/24«2 
12/24/92 
12«4«2 
12/24/92 
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Suppker 

Microdiagnostics.  Inc.  .. 

Miaodiagnostics.  Inc 

Mtcrodtagnostics.  Inc 

Micfcxliagnostics.  Ifx; 

MicrcxJiagrtostics,  Inc 

Microdiagnostics,  Inc 

Microdiagnostics,  Inc 

Microdiagrwstics,  Inc 

Microdiagnostics,  Inc 

Microdiagrx>stics,  IrK 

Microgenics  Corporation  . 
Microgenics  Corporation 
Microgenics  Corporation  . 
Microgenics  Corporation  . 
Microgenics  Corporation 
Microgenics  Corporation  . 
Microgenics  Corporation  . 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation  . 

Miaogenics  Corporation  . 
Microgenics  Corporation  . 

Microgenics  Corporation  . 
Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation 

Microgenics  Corporation  . 
Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 
Microgenics  Corporation  . 
Microgenics  Cofjx>ration  . 
Microgenics  Corporation  . 
Microgenics  Corporation 
Microgenics  Corporation  . 

Microgenics  Corporation  . 
Microgenics  Corporation  . 

Microgenics  Corporation  . 
Miaogenics  Corporation 
Microgenics  Corporation  . 
Microgenics  Corporation 
Microgentcs  Corporation  . 

Microgenics  Corporation  . 
Microgenics  Corporation  . 
Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 


Product  naine 


EIA  for  Opiate  Metabolites 

EIA  for  PCP  Metabolites  

Opiate  Enzyme  Conjugate 

PCP  Enzyme  Con|ugate  

Positive  Arrphetamine  Starxlard  

Positive  Cocaine  Standard   

Positive  Opiate  Starxlard  

Positive  PCP  Standard  

Positive  THC  Standard  

THC  Eruyme  Corrugate  

4-Drug  Barbiturate  Spikirig  Solution  

4-Drug  Cutoff  Bulk  Calibrator  

4-Drug  Higfi  Bulk  CalibratOf 

4-Drug  Intermediate  Bulk  Calibrator  

5-Drug  Cutoff  Bulk  Calibrator   

Ampbetamine  ED  Bulk  Reagent 

Amphetamine   Manufacturing    BuS(   Cali- 

bratofs  B.  C,  D,  E,  F.  G,  H.  I,  J.  K. 

Open. 
Amphetamirie   Manufacturing   Calibrators 

B,  C.  D,  E,  F.  G.  H.  I.  J,  K.  Open 
Amphetamine/Metfiampnetamine         Bulk 

Manufactunng  Calibrator  Open. 

Amphetamine/Methamphetamine  Manu- 
facturing Calibrator  Open. 

Amphetamines  Spiking  Solution  

Barbiturate  Manufactunng  Bulk  Cali- 
brators B,  C,  D,  E,  F.  G,  H.  I.  J.  K, 
Open. 

Barbiturate  Spiking  Solution  

Barbiturate/Benzodiazepine  200  Cutoff 
Calibrator. 

Barbiturate/Benzodiazepine  300  Cutoff 
Calibrator. 

Bart}iturate/Benzodiazepine  High  Bulk 
Calibrator 

Barbiturate/Benzodiazepine  Intermediate 
Bulk  Calitxator. 

BartMturates  MarHjfacturing  Calibrators  B, 

C,  D,  E.  F,  G,  H.  I.  J.  K,  Open. 

Benzodiazepirie  Ethand  Stock  

Benzodiazepine  Manufactunng  BuHc  Cali- 
brators B,  C,  D.  E.  F,  G,  H,  I.  J,  K, 
Open. 

Benzodiazepine  Manufacturing  Cali- 
brators B.  C.  D,  E,  F,  G,  H,  I.  J.  K, 
Open. 

Benzodiazepine  Spiking  Solution  

Bulk  Calibrator  Solution  80ug/ml,  40ug/nnl 

CEDAI  DAU  Opiate  Assay  Cati  80-3000  . 

CEDIA  DAU  4-Dnig  Cutoff  Calibrator 

CEDIA  DAU  4-Drug  High  Calibrator  

CEDIA  DAU  4-Drug  Intermediate  Cali- 
brator. 

CEDIA  DAU  S-Drug  Cutoff  Calibrator 

CEDIA  DAU  Amphetamine  Assay  (For 
85ml.  500ml). 

CEDIA  DAU  Amphetamine  ED  Reagent  .. 

CEDIA  DAU  Barb/Benz  200  Calibrator      . 

CEDIA  DAU  Barb/Benz  300  Calibrator 

CEDIA  DAU  Barb/Benz  High  Calibrator  ... 

CEDIA  DAU  Bart/Benz  Intermediate  Cali- 
brator. 

CEDIA  DAU  Cocaine  Assay  Cati  80-2300 

CEDIA  DAU  Cocaine  Assay  Cati  80-2400 

CEDIA  DAU  Cocaine  ED  Reagent.  Cati 
80-2300 

CEDIA  DAU  Cocaine  ED  Reagent,  Cati 
80-2400 

CEDIA  DAU  Multi-Drug  Control  Set.  i80- 
0120. 


Form 


Kit:  2  bottles 
Kit  2  bottles 
Bottle:  10ml  . 
Bottle:  10ml  . 
Bottle:  2ml  ... 
Bottle:  2ml  ... 
Bottle:  2ml  ... 
Bottle:  2ml  .. 
Bottle:  2ml  ... 
Bottle:  10ml  . 


Cartx>y 
Cartwy 
Cartx>y 
Carboy 
Cartxjy 
Cartx>y 


2L  . 
6L  . 
4L  . 
4L  . 
4L  . 
25L 


Cart»y  or  Beaker  4L 

Vial:  3.5  or  5  0ml 

Cartxjy  or  Beaker:  4L 
Vial;  3.5  or  5.0ml 


Carboy:  21  

Cartxjy  or  Beaker:  4L 


Cartwy:  2L 
Carboy:  4L 


Carboy:  2L  

Cartwy:  2L    

Carboy:  2L 

Vial:  3.5  or  5.0ml 


Vial:  25ml  

Carboy  or  Beaker:  4L 


Vial:  3.5  or  5.0ml 


Carboy:  2L  

CartX)y:  10L  

Kit:  4  Bottles,  500ml 

Bottle:  10,  15ml 

Bottle:  10,  I5ml 

Bottle:  10,  15ml 


Bottle:  5,  15ml 
Kit:  4  Bottles  ... 


Vial:  100ml.  500ml 

Bottle:  10.  I5ml 

Bottle:  10,  I5ml 

Bottle:  10,  15ml 

Bottle:  10,  15ml 


Kit:  4  Bottles,  85ml  .. 
Kit:  4  Bottles.  500ml 
Vial:  100ml  


Vial:  500ml 


2  Vials;  5ml'vial 


Date 


12/24/9? 
12/24/9? 
12/24/9? 
12/24,'9? 
12/24/92 
12/24/92 
12/24/92 
12/24/92 
12/24/92 
12/24/92 
12/01/93 
12/01/93 
12/01/93 
12/01/93 
12/01/93 
04/13/94 
04/20-"94 


04/20/94 

04/20/94 

04/20/94 

12'0l/93 
04/20-'94 

12/01/93 
12/01/93 

l2/'0l/93 

12/01/93 

12/01/93 

04,20/94 

12/01/93 
04/20/94 

04/20.94 


12/01/93 
11/13/90 
12/01, "93 
12/01/93 
12/01/93 
12/01/93 

12/01/93 
04/l3-'94 

04/13/94 
12A)1/93 
12/01/93 
IZ'01/93 
^2I0M93 

12/01/93 
12/01/93 
12/01/93 

12/01/93 

05/10/94 


Supplier 


Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 
Microgenk:s  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  CorJMration 
Microgenics  Corporation 
Microgenics  Corjxxation 
Microgenics  Corixxation 
Microgenics  Corporation 
Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 
Microgenics  Corjwration 

Microgenics  Corporation 

Microgenics  Corporation 


Microgenics  Corporation 


Microgenics  Corporation 
Microgenics  Corporation 


Microgemcs  Corporation 


Miaogenics  Corporation 

Miaoger>ics  Corporation 
Microgenics  Corporation, 
Microgenics  Corporation 

Microgenics  Corporation 

Miaogenics  Corporation 
Miaogenics  Corporation 
Miaogenics  Corporation 
Miaogenics  Corporation 

Miaogenics  Corporation 

Microgenics  Corporation  , 
Miaogenics  Corporation  . 
Miaogenics  Corporation  , 
Miaogenics  Corporation  , 
Microgenics  Corporation  , 
Miaogenics  Corjxxation  . 
Miaogenics  Corjxxation  . 
Miaogenics  Corporation  , 
Microgenics  Corporation  . 


Exempt  Cheh«cal  Preparations— Continued 


F*roduct  name 


CEDIA  DAU  Multl-Dnjg  Control  Set.  i80- 
0124. 

CEDIA  DAU  Muttt-Level  THC  Assay  Cati 
80-2700. 

CEDIA  DAU  Multi-Level  THC  Assay  Cati 
80-2800. 

CEDIA  DAU  Multi-Level  THC  ED  Rea- 
gent, Call  80-2700. 

CEDIA  DAU  Multi-Level  THC  ED  Rea- 
gent, CaU  80-2800. 

CEDIA  DAU  Opiate  /Vssay  Cati  80-2900  . 

CEDIA  DAU  Opiate  ED  Reagent,  Cati 
80-2900. 

CEDIA  DAU  Opiates  ED  Reagent.  Cati 
80-3000. 

CEDIA  DAU  Specialty  Control  Set  1 .  i80- 
0121. 

CEDIA  DAU  Specialty  Control  Set  2.  i80- 
0122. 

CEDIA  DAU  THC  lOOng/ml  Calibrator  

CEDIA  DAU  THC  150ng/ml  Calibrator 

CEDIA  DAU  THC  25n9/ml  Calibrator  

CEDIA  DAU  THC  SOng/ml  Calibrator  

CEDIA  DAU  THC  75nglm\  Calibrator  

Cocaine  Conjugate  

Cocaine  ED  Bulk  Reagent 

Cocaine  Manufacturing  Bulk  Calibrators 
5,  C,  D,  E,  F,  G,  H,  I.  J,  K,  Open. 

Cocaine  Manufacturing  Calibrators  B,  C, 

D,  E,  F.  G,  H.  I,  J.  K.  Open. 

Cocaine  Spiking  Sokjtion 

In-house    Phenot)art>ital    Bulk     Primary 

Standard  40ug/ml,  80ug/ml. 
In-house  Phenobart)ital  Primary  Standard 

40ug/ml,  80ug/ml. 
In-house   manufacturing   Bulk   Calibrator 

lOug/ml.  20ug/ml,  40  ug/ml,  60ug/ml, 

80ug/mt,  90ug/ml  Phenobarbital. 
In-house  manufacturing  Calibrator  lOug/ 

ml,  20ug/ml,  40ug/ml,  60ug/ml80ug/ml, 

90ug/ml  Phenot)aribtal. 

Methampt^etamine  Conjugate  

Methamphetamine    Manufacturing    Bulk 

Calibrators  B.  C,  D.  E,  F,  G,  H,  I,  J,  K. 

Open. 
Methamphetamine 

brators  6.  C.  D 

Open. 
Microgenics  CEDIA  Phenobarbital  Assay 

40ug/ml,  80ug/ml. 

Morphine  Conjugate 

Opiate  ED  Bulk  Reagent  

Opiate  Manufacturing  Bulk  Calibrators  E, 

F,  G.  H,  I,  J,  K,  Open. 
Opiate  Manufactunng  Calibrators  E,  F,  G, 

H,  I.  J,  K,  Open. 

Opiate  Spiking  Solution  

PCP  Spiking  Solution 

PCP  Stock  Concentrate 

Phencyclidine   Manufacturing   Bulk   Cali- 
brators E.  F.  G.  H,  I,  J.  K,  Open. 
Phencyclidine  Manufacturing   Calibrators 

E.  F,  G,  H,  I,  J,  K,  Open. 

Phenobart)ital  Stock  Solution 

THC  100  Control  Set  

THC  100  Controls  (High  &  Low) 

THC  100  Controls  (High  &  Low)  Bulk  

THC  lOOng/ml  Bulk  Calibrator 

THC  150ng/m(  Bulk  Calibrator 

THC  25  Control  Set  

THC  25  Controls  (High  &  Low) 

THC  25  Controls  (High  &  Low)  Bulk  


Manufacturing 
E.  F.  G.  H,  I, 


Cali- 
J.  K, 


Form 


2  Vials;  15m(/vial 

Kit:  4  Bottles,  85ml  .. 
Kit:  4  Bottles,  500ml 

Vial:  lOOnfil  

Vial:  500ml  


Kit:  4  Bottles,  85ml 
Vial:  100ml  


Vial:  500ml  

2  Vials;  15ml/vial 
2  Vials;  15ml/vial 


Bottle:  15ml 

Bottle:  15ml 

Bottle:  15ml  

Bottle:  15ml  

Bottle:  15ml 

Vial:  25ml  

Carboy:  25L  

Cartxjy  or  Beaker  4L 


Vial:  3.5  or  5.0ml 


Cartwy:  2L 
Bottle:  2L  .. 


Miao  tube:  l.5ml;  Box:  100  tubes 
Bottle:  2L 


Vial:  3.5ml 


Vial:  25ml  

Cartx>y  or  Beetker:  4L 


Vial:  3.5ml  or  5.0ml 


Vial:  3.5ml;  Kit:  2  vials 


Vial:  25ml  

Carboy:  25L  

Cartxjy  or  Beaker:  4L 

Vial;  3.5  or  5.0ml , 


Carboy:  2L  

Cartxyy:  2L  

Vial:  lOnrtf  

Cartx>y  or  Beaker:  4L 

Vial:  3.5  or  5.0ml 


Flask:  I00ml 

Box:  2  Bottles;  15ml  each 

Bottle:  15ml 

Cartwy:  150L  

Carboy:  4L  

Cartwy:  4L  

Box:  2  Bottles;  i5ml  each 

Bottle:  15ml 

Carboy:  150L  


Date 


05/10/94 

12/01/93 

12/01/93 

12/01/93 

12/01/93 

12/01/93 
12/01/93 

12/01/93 

05/10/94 

05/10/94 

12/01/93 
12/01/93 
12/01/93 
12/01/93 
12/01/93 
12/01/93 
12/01/93 
04/20/94 

04/20/94 

12/01/93 
11/13/90 

11/13/90 

11/13/90 

11/13/90 


04/1  a'94 
04/20/94 


04/20/94 


11/13/90 

12/01/93 
12/01/93 
04/20'94 

04/20/94 

12/01/93 
12/01/93 
12/01/93 
04/20/94 

04/20/94 

11/13/90 
06/30/94 
06/30/94 
06/30/94 
12/01/93 
12/01/93 
06/30/94 
06/30/94 
0600/94 


UMI 


16004 
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ExEftffT  Chemcal  Preparations— Continued 


Exempt  Chemical  Preparations— Continued 


Supplier 


Microgenics 
Mioogencs 
Micfogentcs 
Mtcrogsntcs 
Macrogentcs 
Micfogencs 
Vtcrogencs 
Microgenics 


Corporation 
Corporation 
CorporatKXi 
CorporatKXi 
Corporation 
Corporation 
Corporation 
Corporation 
Corporation 


Miaogenics  Corporation 
Micromedk  Systems 


MiaomedK  Systems 
Micromedic  Systems 
Microme<Jic  Systems 
Micraowdic  Systems 
Micromedic  Systems 

Miaomedk;  Systems 
Micromedk:  Systems 

Mtcfomedk:  Systems 
Mtcromedfe  Systems 


nWiVS  vviC* 


Miles  Inc. 


MMes  Inc  ™ 

Miles  Laboratories,  Irw. 

Miles  Latwralones,  Inc. 

Miles  Laboratories,  Inc. 

Miles  Laboratories,  Inc. 

Mites  Laboratories,  Inc.  . 
Miles  LatXHatories,  Inc. . 

Miles  Laboratones,  Inc.  . 

Miles  Latx)f atones.  Inc.  . 
Miles  Laboratones,  Inc. . 

MonobifKl,  Inc 

MonokMnd,  Inc 

Monobind,  Inc 

Monobind.  Inc 

Morvjbind,  Inc 

Monobind,  Inc 

Monobrid,  Inc 

MonobTKl.  Inc 

MorwbirxJ,  Inc 


Monobind,  inc. 

Monobind,  Inc. 

Monobirxl,  Inc. 

Monobind.  Inc. 


MoTKXlonai  Antibodies,  Inc. 
Monoclonal  Antibodies,  Irx:. 
Monoclonal  Antitxxlies,  Inc. 


Product  name 


THC  25n^ml  Bi*  CalAvalor 

THC  50  Co#»trol  Set  

THC  50  Controls  (High  «.  Low) 

THC  50  Controls  (High  &  Low)  Bulk  

THC  bOnalm^  BuSt  Calibratw 

THC  75ng/mi  Bulk  Calibfator _ 

THC  Conjugate  _ 

THC  ED  Bufc  Reagent 

THC  Manufacturing  Buttt  Calibrators  B.  C. 

D,  E.  F,  G,  H,  I.  J,  K,  L.  Open. 

THC  ManutBCturing  Cattvaters  B,  C.  0, 

E,  F,  G,  H,  I.  J.  K,  L.  Open. 
Miaomedic  Neonatal  T4  1261  Tracer  So- 

Mton. 
Micromedic  Neonatal  T4  EMion  Solution 

NeonaM  T4  12SI  Tracer  SoMnn 

Neonatal  T4  Butter  Solution  

T3  RIA  1261  Tncer  Solulion  ^^ 

T3  RIA  Butter  Solution  „ 


T3  Ulilalw  1251  Tracer  Sdutton 
T3  UpMM  Butter  Soiutnn  


NSI  Technology  Services  Corp. 
Nuclear  Di^ignostics,  Inc 


Form 


T4  FHA  t26l  Tracer  Sotubon 
T4  RIA  Buffer  Solution 


lownuno-l  Setpoint  TOM  CaOirators  M 
No.  T03-2864  Component  No.  Ti3- 
2864<02-06). 
Tect>n»con  Immurx)  1  TESTpoint  Ugand 
ConlKiis,  Kit  No.  T03- 3393-01;  Level  I 
T13-3394-01;  Level  II  T13-3396-01; 
Level  III  T1 3-3396-01. 

TectmcoM  RA  Systems  Set  PokH  

SERALYZER    ARIS    Phenobarbital   Ca»- 

toralor  Kit,  i  6453. 
SERALYZER   ARiS    Phenobartoital   Cali- 
brator and  Control  Kit.  1 6456T. 
SERALYZER  ARIS  Prienobartxtal  Control 

Kit  I  6454T. 
SERALYZER  ARIS  Ptienytotn  Bu»(  Rea- 
gent Paper. 

Seralyzer  ARIS  Drug  Assay  Cor«roi 

Seralyzer  ARIS  Drug  Assay  High  CaJ»- 

tJrator. 
Seralyzer  ARIS   Drug  Assay   Low  Cali- 
brator. 
Seralyzer  ARIS  Ptienytoin  Reagent  Strips 

T-4  Buffer  _. 

Monobind  T3  Antibody  Reagent 

Monobind  T3  Tracer  Reagent .__ 

Monobind  T4  Antibody  Reagent 

Monobind  T4  Tracer  Reagent 

MonotJind  T3H  AntitxxJy  Reagent  _„. 

Monobind  TSH  Norv- Specific  Buffer 

Monobind  TSH  Precipitating  Reagent  

Monobmd  TSH  Tracer  Reagent 

T3  Adsorbent  Reagent 

T3  Uptake  Tracer  Reagent 

TSH  Radioimmunoessay  TesI  Systam 

Thyroxine  Radioimmunoassay  Test  Sys- 
tem. 

Triiodothyronine  Radioimmunoassay  Test 
System. 

Test  Kit  tor  Cocaine  Metabolites  in  Unne  . 

Test  Kit  lor  Opiates  m  Unne  

Test  Kit  tor  Tetrahydrocannabinol  (THC) 
m  Unne 

Alpha.  alpha-dimettiyl-phenethyl«min«  ..... 

MAAT  T3  Uptake  Reagerrf  


Carboy  2L  

Bom  2  Bottles:  15ml  each _ 

Bottir  15nnl 

Caiboy:  150L 

Carboy:  4L  „ _.. 

Carboy:  1L  

Vial;  25ml  _ 

Carboy;  25L  „ 

Carboy  or  Beaker;  4L  

Vtal;  3  5  or  5  0ml _ 

Nalgene  Bottle:  4  02 _ 

Nalgene  Bottle:  2  oz _ 

Vial;  30ml  „. 

Bottle:  Bounce  

VteJ:  30ml  

High    Density    Polyethylene    Bottle:    8 

oorcB. 

Vial;  30ml  _ 

High    Density     Polyethylene     BolVe:     8 

ounce. 

Vlat:  30ml  „ „ 

High    Density    Polyettiylene    Botlte.    8 

ounce. 
Glass  Battles:  5ml;  Kit  5  Bottles  

Glass  v»al;  5ml;  Kit;  6  vials  

Vial:  5ml  Kit;  5  vials  

Kit  2  vials;  Iml/vial  

Kit;  4  vials;  tmlA>ial  

Kit  2  vials;  iml/vial  

Bulk  

VW;  tml  : 

Vial:  0.5ml  

Viat;  0.5ml  

Bottle  Containing  25  and  50  Strips 

Glass  Screwtop  Vial:  3/4  ounce  

Test  Tube  w/Cap;  70ml  

Wheaton  Glass  Container;  55ml 

Test  Tube  w/Cap:  70ml  „ 

Wheaton  Glass  Container  55ml 

Test  Tut)e  w/Cap:  I0.5ml  

Wheaton  Glass;  1.06ml  „.. 

Plastic  Container  w/Cap  :  106ml  

Wheaton  Glass  Container  I0.5ml 

Glass  Bottle:  110ml,  50ml  Plastic  Bottle; 

260ml. 
Glass  Bottle:  55ml,  30ml  Plastic  Bottle: 

125ml. 

Kit  100  Tests   ..; 

Kit  100  Tests  

Kit:  too  tests 

Kit:  50  tests  

Krtr  50  t*fs  _ 

Kit  50  tests  - 

Amber  Ampoule;  2ml  

Bottle;  106ml.  2l0ml;  Kit;  1  bottle  ?TOml  . 


Date 


12/01/93 
06A30/94 
06/3(V94 
06/30/94 
t2«)1/93 
12A)1/93 
12/01/93 
12/01/93 
04/2(W4 

04/20/94 

06/25/87 

06/25«7 
06/21/80 

05/21/80 
12^4/76 

12/14/76 

12/14/76 
l2n4/76 

12/14/76 
12/14/76 

01/03«1 


3/1 6«2 


07/20«0 
04/29/93 

04/29«3 

04/29«3 

06/15/94 

(n/17/84 
01/17.-84 

01/17/84 

0S2&86 
03/28/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
11/08/77 
05/15/78 

05/T5/78 

11/08/77 
11/08/77 

11/08/77 

10/17/86 
10/17/86 
10/17/86 

03/02/89 

11/16/90 


Supplier 

Nucleckr  Diagnostics,  Inc 

Nuclear  Diagnostics,  Inc 

Nuclear  Diagnostics,  Inc 

Nuclear  Diagnostics,  Inc 

Nuclear  Diagnostics,  Inc 

Nuclear  Diagnostics,  Inc 

OMI  International  Corporation 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Ck)rp 

Orgarwn  Teknika  Corp 

Orgarx)n  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  (Dorp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp , 

Organon  Teknika  Corp , 

Orgarxin  Teknika  (Dorp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Ortho  Diagnostic  Systems,  Inc 
Ortho  Diagrx>stx;  Systems,  Inc 
Ortho  Diagnostk:  Systems,  Inc 
Ortho  Diagnostic  Systems,  Inc 

Cnhro  Diagnostic  Systems,  Inc. 
PB  Diagnostic  Systems,  Inc.  .. 

PB  Diagnostic  Systems.  Inc.  .. 

PB  Diagnostics  Systems,  Inc  .. 
PB  Diagnostk^s  Systems,  inc  .. 
PB  Diagnostics  Systems,  Inc  .. 

Pacific  Hemostasis 

Pacifk;  Hemostasis 

Pacific  HerTXJStasis 

Pacific  Hemostasis 

Pacifk;  Hemostasis 

Pacifk:  Hemostasis 

Pacific  Henyjstasis 

Pacific  Hemostasis 

Pacifk:  Hemostasis 

Paafic  Henx>stasis 

Pantex 


Product  name 

SPINSEP-TBG    Reagent    Catalog    No. 

17100. 
TETRIA  P.E.G.  Antiserum  Catalog  No. 

I6IOOA. 
TETRIA   P.E.G.    Reagent   Catalog    No. 

16100. 
TETRIA   P.E.G.    Reagent   Catatog    No. 

I6IOOR. 
TRIA-P.E.G.     Antiserum     Catalog     No. 

12100A. 
TRIA-P.E.G.  Reagent  Catalog  N0.121OOR 

Compound  N  Solution 

ASSURE,  Levels  I  &  II 

BartMtal  Buffered  Saline  with  Azkle  

Bovine  QAS  Climcal  Study  

Liothyronine  T3  1251  .„ 

Liothyronine  T3  1251  

Midwest/    Illinois/    New   Jersey    Quality 

Control  Program,  Level  I  &  II. 

Modified  Baibnai  Buffer 

Owrren's  Veronal  Buffer  for  FIBRKXJIK  .... 

PACP  I  &  II  '. 

PROFILE  Anticoovulsant  Levels  I  &  II 

Platelin  

Platelin  Plus  Activator 

Profile  General  Set  

Profile  General-  Levels  I  &  II  

Quality  Assurance  Serum  Level  I  

Quality  Assurance  Serum  Level  II  

Russell's  Viper  Venom  Reagent 

Simplastin 

Simplastin-A 

T-4  1251  Reagent 

T-4  Antiserum  (rabt)it) 

TETRA-TAB-RIA  T4  Diagnostic  Kit  

TETRA-TUBE  RIA  T4  Diagnostk:  Kit 

TGTR  Set 

TRI-TAB  T3  Uptake  Diagnostk:  Kit 

TRI-TAB  T3  Uptake  Diagnostic  Kit 

TRIS/Barbital  Buffer 

Unassayed    Chemistry    Serum    Control, 

Levels  I  &  II.  . 

Activated  ThromboFAX  No.721000  

Ortho  Activated  PTT  Reagent  

Ortho  Plasma  Coagulation  Control  Level  I 
Ortho  Plasma  Coagulatk)n  Control  Level 

II. 

ORTHO  Owren's  Buffer 

OPUS  Phenobaft)ital  Calibrators;  5.  10, 

20. 40,  80ug/ml. 
OPUS  Phenobarbital  Test  Modules 

Estradiol  Reagent  

Estradiol  Test  Module 

OPUS  Estra(*ol  Kit  

Bart)rtal  Butfered  Saline 

Barbital  Buffered  Saline  (Bulk)  

Bart>ital  Buffered  Saline  with  Heparin 

Bart)rtal   Buffered   Saline   with   Heparin 

(Bulk). 

DikJting  Fluid  

Diluting  Fluid  (Bulk) 

Kontact ,. 

Kontact  (Bulk)  

Kontact  Kit  (10ml)  (Dati  224-006 

Kontact  Kit  (4ml)  Cati  257-324  

Immuno  T3  Kit  (1)L-Trik>dothyronine  1251 

(2)  1st    Antiserum    (3)2nd    Antiserum 

(4)Diluent  (5)Standards. 


Form 

Polypropylene  Bottle;  105ml 

Polypropylene  Bottle;  55ml 

Polypropylene  Bottle:  I05ml 

Polypropylene  Bottle;  55ml 

Polypropylene  BotBe:  55ml 

Polypropylene  Bottle:  55ml  

Steel  Omm;  55  gallon 

Vial;  10  ml  

Plastic  Bottle;  1L  

6  Vials/Kit  (lOml/vial)  

Boston  Round  Amtier  Bottle:  4  ounce 

Boston  Round  Amber  Bottle;  16  ounce  .... 
Vial;  10  ml.  10  vials  /  kit  

Plastic  Bottle:  1L 

Bottle;  37  ml 

Kit  36  vials/kit 

Vial:  10  ml  

Vial:  7.3ml 

Vial:  7.3ml  „ „.. 

Kit  Ctg;  6  vials 

Vial;  5  ml 

Vial;  16.5  ml.  6  vials/  kit 

Vial;  16.5  ml,  6  vials/  kit 

Vial;  7.3ml  containing  48  mg  of  powder ... 

Vial:  4.7ml,  7.3ml,  and  16.5ml  

Vial;  7.3ml 

Boston  Round  Bottle:  2  ounce,  amber 
bottle,  7  dr.. 

Boston  Round  Bottle;  4  ounce,  clear  bot- 
tle. 7  dr.. 

Kit;  40tests,  200tests 

Kit  100  tests,  500  tests  

Package:  4  Tests  per  set 

Kit:  200  Tests 

Kit;  40  tests 

Plastk;  Bottle;  1L 

Vial:  25  ml  „ 

Bottle:  3.2ml  

Glass  Vtal:  30  determinatk>n  size,  100 

Glass  Vial;  5ml 

Glass  Vial:  5ml 

Kit;  6-20  ml  vials  

Vial;  2.5ml  Carton;  5  vials 

Plastic  Test  Module.  Tray;  5  modules. 
Carton;  50  modules. 

6  Vials;  imlVial 

Plastk:  plate;  1.7>k  .7>x  3.5>  

Kit  50  Tests 

Vial:  100ml  

Carboy;  100L  

Vial:  90ml  „ 

Carboy:  100L  

Vial;  20ml  

Carboy:  lOOL  

Vial;  4ml,  lOmi  

Cartxjy;  200L  

Kit;  10  Vials 

Kit  10  Vials 

Kit  Containing  Bottles:  (i)i0ml  (2)  10ml 
(3)i>0ml  i4)&nil  (5)3ml. 


Date 


12/15/77 

03/10/78 

07/08/77 

03/10/78 

03/10/78 

03/10/78 
10/01/75 
06/27/80 
01/05/90 
04/28/80 
02/18/79 
01/20/76 
04/16/81 

01/05/90 
05/07/80 
03/07/80 
11/28/80 
03/13/72 
03/13/72 
02/22/82 
02/22/82 
08/17/78 
08/17/78 
07/08/74 
03/13/72 
03/13/72 
01/20/76 

01/20/76 

01/20/76 
06/03/83 
03/13/72 
01/20/76 
02/18/79 
01/05/90 
06/27/80 

09/21/71 
05/23/83 
10/25/83 
10/25/83 

08/26/88 
08/07/90 

08/07/90 

10,28/93 
10/28/93 
10/28«3 
05/24/84 
10/05/94 
05/24/84 
10 '05/94 

05'24/84 
10/05/94 
0322/94 
1005/94 
03 '22 '94 
03  22/94 
01  0479 
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Exempt  Chemical  Preparations — Continued 


Supp*«r 


Panm 


Pantex  ... 
Panm  ..„ 


Panlex 
Panlex 


Panteji  

Pectan- Elmer  Cofporation 

PerWn-Elfner  Cofporation 

Pe»WivElmer  Corporation 

PeftorvEhner  Corporation 

Perfcin-Elnier  Corporation 

PeHnrv  Elmer  Corporation 


Pfjncefcxi  Separations,  Inc 

PnfKeton  Separations.  Inc „. 

Prwiceton  Separations,  Inc 

Princeton  Separations,  Inc 

Pnnceton  Separations,  Inc _... 

Pnnceton  Separations,  Inc 

OuaMy  Assurance  Service  Corp. 

QuaMy  Assurance  Service  Corp. 

QuaWy  Assurance  Service  Corp. 

Quanfemetnx 


OuanNmetnx  .. 
Quamimetiix  .. 
Quantimetrix  .. 

Ouantimetnx  .. 

OuKvTec,  Inc. 
Qtar>-Tec,  Inc. 


QoirvTec,  Inc  

Ratten  Corporation 

Radkan  Corporation 

Radon  Corporation 

Radian  Corporation 
Radtan  Corporation 

Radtan  Corporation 

Radian  Corporation 


Product  name 


taMMune-Oigoxin         Kit         Conlrtnint. 

(1)Oigoxin   1251   (2)  1st  Antisemm  (3) 

2nd  Antiserum  (4)0iluent. 
Immuno-Estnol  1251  Kit;  2nd  Antiserum  .„ 
iHimuno-Esthoi    Kit    (l)E$trioi    3H    RIA 

(2)Estnol    3H    Recovery    (3)  1st    Anth 

•erum    (4)2nd    Antiserum    (6)0iiuer« 

(6)Bu«er  {7)Standards. 
lnvnuno-T4  KK:  (l)'rriyroxine  1251  C2)1st 

Antiserum  {3)2nd  Antiserum  (4)Diluent 

(5)StandardB. 
Immuno-Testosterorw  1251  Kit 

(i)Testosterone  1251  (2)  1st  Antiserum 

(3)2nd  Antisemm  (4)04uent 

(5)Standards. 

T3  Uptake  Kit:  L-Triiodothyronine  1251 

AmpTietamine  PoiaNzaHon 

Fluorotmmunoassay  Kd. 
Bart)iturates  Potanzalion 

Fluorotmmunoassay  Kit 
Cocairw  Polenzation  Fluorotmmunoassay 

Kit 
Methadone  Polaiuation 

Fluorotmmunoassay  Kit. 
Morpnme  Poiaruation 

Fluoroimmunoassay  Kit. 
Opiates  Potanzation  Fluoroimmurviassay 

Kit. 

Panagei  16 

Panagel  8 _-_... 

Panagef  Etectrobutter  

Panagel  Electrode  Butter 

Panagei  LO.  isoenzyme  Electrode  Butler  . 

Panagel  LD  Isoenzyme  Slide  _... 

Q.A.  Toxicology  Blood  Controls 

Q.A.  Toxicology  Serum  Controls  

O.A.  Toxicology  Urine  Controls 

Ouantimetnx  Anticonvulsant  Serum  Onjg 

Control,  Liqmd  Levet  II  Controt  No.  17- 

0303-2. 
Ouentinwtnx  Antidepressant  Serum  Drug 

Control,  Liquid  Level  I  Control  No.  17- 

0303-1. 
Ouantimetnx  Antidepressant  Serum  Drug 

Controi,  Liquid  Level  I  Control  No.  17- 

0306-1. 
Ouantimetnx  Antidepressant  Serum  Drug 

Conlroi.  Liquid  Level  II  Control  No.  17- 

0306-2 
Urirw  Drugs  of  Abuse  Control  Catalog 

No.  12-2411-1. 

Addtova  SB-1 _ 

Omn-Tec  Brightener  402  

OuirvTec  Brightener  404  

(>/-)     ll-Nor-9-CariDoxy-delte    9-TMC-D9 

COImg/ml,  O.lmg/ml,  I.Om^ml. 
(-)-11-Nor-9-cart)oxy-delta-9  THC;  1  Omg/ 

mi,  lOOug/ml. 
2-S    Mdhcathinone^DS    HO    I00ug/mi, 

1  Omg/ml. 
2R-Cathinone  HCL  lOOug^ml.  I.OmgtoU  ... 
2R-CattiHX)ne-D5  HCL  lOOug/ml,  I.Omg/ 

ml. 
2R-Me1hcat^unone  HCL  ^QOug^fr^,  I.Omg/ 

mt 
anmicattwione-DS     HCL      lOOug^ml, 

I.Omgi'mi. 


Form 


KH  Contawimg  Bottles:   (l)lOml  (2)20fn» 
(3)50ml  (4)5ml. 

Bo«e:  50ml  

Kit    Containing    Bottles:    (i)lOnil    (2)6ml 

P)10ml     (4)20ml     (5)100nrtl     (6)50ml 

(7)5ml. 

Kit  Containing  Bottles:  (l)l00ml,  lOOOml 
(2)60mJ  (3)  100ml  (4)5ml  (5)3ml. 

K«  Containing  Bottles:   (i)lOmi  (2)l0ml 
(3>50mJ  (4)l00mi  (5)5mi. 


Botne:  100ml,  1 000ml  „ 

Kit  100  tests  

Kit  100  tests _ 

Kit:  100  tests  

Kit  100  tests  ; 

Kit  100  tests  _ 

Kit  100  tests  

Pouch:  1  slide  _ „ 

Pouch:  1  slide  

Fiber  Drum:  25  kg 

Pouch:  18.3  gms 

Pouch:  1 1 .85  gms ■-„ 

Pouch:  1  slide  

Viai:  6ml,  12ml  Plastic  Bottle:  SOmt,  90mi, 

250ml,  625ml  Glass  Bottle:  BmHOOmL 
Vial:  6ml,  12ml  Plastic  Bottle;  60ml,  90ml, 

250ml,  625ml  Glass  Bottle;  6mH00ml. 
Vial:  6ml,  12ml  Plastic  Bottle;  60ml,  90ml, 

250ml,  626ml  Glass  Bottle:  6m»-l00mL 
Polyethylene  Dropper  Bottle:  15ml  _.. 

Polyethylene  Dropper  Bottle:  15ml 

Polyethylene  Dropper  Bottle:  15ml 

Polyethylene  Dropper  Bottle:  15ml 

Dropper  Bottle:  15  ml 

Drum:  55  gals 

Plastic  Pail;  5  gallons,  Plastic  Drum:  55 

gallons. 
Plastic  PaH;  5  gallons.  Plastic  Drunr  55 

gallons. 
Vial:  2m»  

Vial:  2ml  

Ampule-  2r()i  

Ampule:  3ml  

Amixile:  2ml _ 

Ampule:  2ml  

Ampule:  2ml  


Date 


01/04/79 


01/04/79 
01/04/79 


01/04/79 


01/04/79 


01/04/79 
12/18/86 

12/18/86 

12/18i«6 

12/18/86 

12/18/86 

12/18/86 

06/29/87 
06/29«7 
06/29/87 
06/29«7 
06/29/87 
06/29/87 
01/23/90 

0l/23«0 

01, •23/90 

04/16/86 


04/16/86 
04/16^6 
04/16/86 

02/23/87 

05/11/87 
10/13/81 

10/13/81 

06/12/91 

01/25/95 

12/22/93 

12/22«3 
12/22/93 

12/22/93 

12/22/93 


Supplier 


Rad»n  Corporation 
Radian  Corix>ration 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 
Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corix>ration 
Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 

Radian  Corporation 
Radian  Corporation 
Radian  Corjx>ration 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 

Radian  Corporation 
Radian  Corporation 
Radian  Corix>ration 
Radian  Corporation 
Radian  Corporation 


Product  name 


2S-Cathinone  HCL  lOOug/ml,  1. Omg/ml  ... 
2S-Cathinone-D5  HCL  lOOug/ml,  I.Omg/ 

ml. 
2S-Methcathinone  HCL  lOOug/ml,  I.Omg/ 

ml. 
3'-Hydroxystanozolol-D3;  lOOug/ml, 

1  .Omg/ml. 
3'-Hydroxystanozolol;  lOOug/ml,  1. Omg/ml 
3,  4-Methylenedioxy-amphetamine-D5  0.1 

mg/ml. 
3,  4-MettTylenedioxy-amphetamine-D5  1.0 

mg/ml. 
3,     4-Methylenedioxy-methamphetamine- 

D5  0.1  mg/ml. 
3,     4-Mettiylenedioxy-methamphetamine- 

D5  1 .0  mg/ml. 
3,  4-Methylenedioxyamphetamine  0.1,  1.0 

mg/ml. 
3,       4-Methylenedioxymethamphetamine 

0.1,  1.0  mg/ml. 

4-Methylaminorex  lOOug/ml.  1. Omg/ml 

4-Methylaminorex-D5  lOOug/ml,  1. Omg/ml 

6-Acetylmorphine  

6-Acetylmorphine-D3  

6-Acetylmorphine-D6;  lOOug/ml,  1. Omg/ml 
9-Cartioxy-1 1 -nor-Delta-9- 

TetrahydrocannabirK>l-D3. 
9-Cartx)xy-11-nor-delta-9-THC     0.1,     1.0 

mg/ml. 
Alpha-Hydroxyalprazolam  0.1   mg/ml,  1.0 

mg/ml. 
Alpha-Hydroxyalprazolam-D5  0.1    mg/ml, 

1 .0  mg/ml. 
Alpha-Hydroxytriazolam  O.lmg/ml,  I.Omg/ 

ml. 
Alpha-Hydroxytriazolam-D4,       O.lmg/ml, 

1  .Omg/ml. 

Alprazolam  O.lmg/ml,  I.Omg/ml  

Alprazolan>D5  O.lmg/ml,  1. Omg/ml  

AmotiartMtal  O.lmg/ml,  I.Omg/ml  

Amprietamine-D3  0.1  mg/ml  

Anhydroecgonine  lOOug/ml,  I.Omg/ml  

Anhydroecgonine-D3  lOOug/ml,  I.Omg/ml 

Benzoylecgonine „ 

Benzoylecgonine-D3  

Bromazepam;  I.Omg/ml,  lOOug/ml 

Buprenorphine  0.1   

Buprenorphine-D4  0.1  mg/ml 

Chlordiazepoxide  lOOug/ml,  I.Omg/ml  

Clona2epam-D4;  I.Omg/ml,  lOOug/ml  

Cocaethylene  O.lmg/ml,  I.Omg/ml  

Cocaethylene-D3  

Cocaethylene-D8  lOOug/ml,  I.Omg/ml  

Cocaine  0.1,  1.0  mg/ml 

Cocaine-D3  

Codeine „ 

Codeine-D3  

D-Amphetamine  0.1,  1.0  mg/ml 

D-Methamphetamine  0.1  mg/ml,  1.0  mg/ 

ml. 

D-Propoxyphene0.1,  1.0  mg/ml 

D-Propoxyphene  O.lmg/ml,  I.Omg/ml  

DL-3,  4-MDEA  lOOug/ml,  I.Omg/ml 

DL-3,  4-MDEA-D5  lOOug/ml,  I.Omg/ml  .... 

DL-Amphetamine0.1,  I.Omg/ml 

DL-Amphetamine-D1 1 ,  O.lmg/mL  I.Omg/ 

ml. 

DL-Ampnetamine-D3  0.1,  1.0  mg/ml  

DL-Ampnetamine-D5  (SC)  0.1,  1.0  mg/ml 

DL-Anphetamine-D5  0.1,  1.0  mg/ml  

DL-Amphetamine-D5  0.1,  1.0  mg/ml 

DL-Amphetamine-D8,  O.lmg/ml,  I.Omg/ml 


Form 


Ampule:  2ml  _. 

Ampule;  2ml  

Ampule:  2ml  „ 

Ampule:  2ml 

Ampule:  2ml  

2  ml  amber  ampule 

2  ml  amtier  ampule 

2  ml  amt>er  ampule 

2  ml  amber  ampule 

Amber  glass  ampule:  2ni 

Amt)er  glass  ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2  ml 

Ampule:  2  ml 

Ampule:  2ml  

Ampule:  2  ml 

Amber  glass  ampule:  2ml 

Vial:  2ml  

Vial:  2ml  

Ampule:  2ml  

Ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  _ 

Ampule:  2  ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule;  2ml  

Ampule:  2ml  

Vial;  2ml  

Ampule;  2ml  

Ampule:  2ml  

Amjxile:  2ml 

Vial:  2ml  „ 

Ampule:  2ml  

Ampule;  2ml  

Ampule:  2ml  

Amt>er  glass  ampule:  2ml 

Ampule:  2  ml 

Amjxile:  2  ml 

Ampule:  2  ml  

Amt)er  glass  ampule:  2ml 
Vial:  2ml  

Amber  glass  ampule:  2ml 

Ampule:  2ml  

Ampule;  2ml  

Ampule:  2ml  

Ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2  ml 

Ampule:  2ml  

Ampule:  2ml 


Date 


12/22/93 
12/22/93 

12/22/93 

06/06/94 

06/06/94 
10/19/88 

10/19/88 

10/19/88 

10/19/88 

01/12/89 

01/12/89 

01/29/93 
01/29/93 
12/04/87 
12/04/87 
04/25/94 
12/04/87 

01/12/89 

06/12/91 

06/12/91 

04/27/92 

0AK7I92 

11/05/90 
11/05/90 
04/27/92 
12/04/87 
01/29/93 
01/29/93 
12/04/87 
12/04/87 
01/25/95 
02/01/91 
02/01/91 
12/22/93 
01/25«5 
12/13/90 
12/13/90 
12/22/93 
01/12/89 
12/04/87 
03A)9/B8 
12/04/87 
01/12/89 
06/12/91 

04/27/92 
04/27/92 
12/22/93 
12/22/93 
12/04/87 
04/27/92 

12A)4/87 
12/04/87 
12/04/87 
12/04/87 
04/27/92 
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Exempt  Chemical  Preparations— Continued 


Supplier 


Radian  Corporation 
Radian  Corporation 
Radian  Corporation 

Radian  Corporation 
Radian  Corporation 

Rad»n  Corporation 
Radian  Corporation 

Radian  Corporation 
Radian  Corporation 

Radtan  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corix>ration 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Rad»n  Corporation 
Radian  Corporation 
Raduin  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Coqxxation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corjxiration 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 

Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corjxxation 
Radian  Corporation 
Radian  Corporation 

Radian  Corporation 

Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Radian  Corporation 
Rad»n  Corporation 


Product  name 


DL-MDEA-D6;  I.Omg/ml,  lOOug/ml  

DL-MettiampTietamine  0.1,  1.0  mg/ml  

DL-Methamphetamine-D11         O.lmg/ml, 

I.Omg/ml. 
DL-Mettiamphetarmne-DS  0.1.  1.0  mg/ml 
OL-Methamphetamine-08    (Phenyl-D5    & 

N-Methyl-D3)  lOOug/ml,  I.Omg/ml. 

DL-MettTamphetamine-08  0.1  mg/ml 

0L-Methamphetamine-D8,  O.lmg/ml, 

1  .Omg/ml. 

DL-Propoxyphene  -  05  0.1,  1.0  mg/ml 

Delta-9-Tetrahydrocannabinol     0.1,     1 .0 

mg/ml. 

Delta-&-Tetrahydrocannabinol-D3 

Diazepam  0.1,  1.0  mg/ml 

DiazepanvDS  0.1  mg/ml  

Diazepam-DS  1.0  mg/ml  

Ecgonine  0.1  mg/ml,  1.0  mg/ml 

Ecgonine  Methyl  Ester  0.1,  1.0  mg/ml  

Ecgonine  Methyl  Ester-D3  0.1  mg/ml  

Ecgonine  Methyl  Ester-03  1.0  mg/ml  

Ecgonine-D3  0. 1  mg/ml,  I.Omg/ml  

Estazolam;  1. Omg/ml,  lOOug/ml  

Fentanyl  

Fentanyl-D5 

Flunrtrazepam;  I.Omg/ml,  lOOug/ml  

Flurazepam  0. 1  mg/ml,  I.Omg/ml  

HeroirvD3;  I.Omg/ml,  100ug/ml  

Heroin-D6;  I.Omg/ml,  lOOug/ml  

Heroin-D9;  1. Omg/ml,  lOOug/ml 

Heroin;  I.Omg/ml,  lOOug/ml 

HexobartJital;  I.Omg/ml,  lOOug/ml  

Hydrocodone  -  03  0.1  mg/ml  

Hydrocodone  -  03  1.0  mg/ml  

Hydrocodone  0.1,  1.0  mg/rrt  

Hydromorphone  -  03  0.1  mg/ml  

Hydromorphone  -  03  1.0  mg/ml  

Hydromorphone  0  1 ,  I.Omg/ml  

Itxjgaine  lOOug/ml.  I.Omg/ml  

Itx>gaine-D3  I00ug/ml,  1. Omg/ml 

Lorazepam  0. 1  mg/ml,  1. Omg/ml  

Lorazepam-D4.  O.lmg/ml,  I.Omg/ml  

Meperidine  O.lmg/ml,  I.Omg/ml  

Meperidine  O.lmg/ml,  I.Omg/ml  

Meprobamate  O.lmg/ml,  1. Omg/ml  

Mescaline  lOOug/ml.  I.Omg/ml  

Mescaline-D9  lOOug/ml.  I.Omg/ml  

Methadone  -  05  0.1  mg/ml 

Methadone  -  05  1.0  mg/ml 

Methadone  0.1,  1.0  mg/ml 

Methaqualone  -  04  0.1  mg/ml  

Methaqualone  -  04  1.0  m^ml  

Methaqualone  0. 1 ,  I.Omg/ml  

Methcathinone  lOOug/ml,  I.Om^ml 

Mefhcathinone-D5  lOOug/ml,  I.Omg/ml  .... 
Method  8270  Supplemental  Stock  Stand- 
ard -  2000ug/ml. 

Methohexrtal  O.lmg/ml,  I.Omg/ml 

Methohexrtal-05;  I.Omg/ml,  lOOug/ml  

Methylphenidate  O.lmg/ml,  1. Omg/ml  

Methyltestosterone;  I.Omg/ml,  lOOug/ml  .. 

Midazolam;  I.Omg/ml,  lOOug/ml 

Morphine  

Morphine-3-Beta-O-glucuronide  0.1, 

1  .Omg/ml. 
Morphine-3-Beta-0-glucuronide-03      0.1, 

1  .Omg/ml. 

Morphine-D3  

N-Ethylamphetamine;  I.Omg/ml,  lOOug/ml 

Nitrazepam  0. 1  mg/ml,  1.0  mg/ml  

NitrazeparrvOS  0.1  mg/ml.  1.0  mg/ml 

Norcocaine  0.1  mg/ml,  1.0  mg/ml 


Form 


Vial:  2ml  

Amber  glass  ampule:  2ml 
Ampule:  2ml 

Ampule:  2  ml 

Ampule:  2ml 

Ampule:  2ml 

Ampule:  2ml  

2  ml  amber  ampule  

Amber  glass  ampule:  2ml 

Ampule:  2  ml  

Amber  glass  ampule:  2ml 

2  ml  amber  ampule 

2  ml  amber  ampule  

Vial:  2ml  

Amt)er  glass  ampule:  2ml 

2  ml  amber  ampule  

2  ml  amber  ampule 

Vial:  2ml  

Vial:  2ml  

Ampule:  2ml  

Ampule:  2ml  „ 

Vial:  2ml  

Ampule:  2ml 

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Ampule:  2ml  

Ampule:  2ml  

2  ml  amber  ampule 

2  ml  amber  ampule 

Amber  glass  ampule:  2ml 

2  ml  amber  ampule  

2  ml  amber  ampule  

Amber  glass  ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

2  ml  amber  ampule 

2  ml  amber  ampule 

Amber  glass  ampule:  2ml 

2  ml  amber  arrpule  

2  ml  amber  ampule 

Amt}er  glass  ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Vial:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Vial:  2ml  

Vial:  2ml  

Ampule:  2  ml 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2  ml 

Vial:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Vial:  2ml  


Oate 


01/25/95 
01/12/89 
06/16/93 

12/04/87 
04/06/93 

12/04/87 
04/27/92 

10/19/88 
01/12/89 

1^04/87 
01/12/89 
10/19/88 
10/19/88 
06/12/91 
01/12/89 
10/19/88 
10/19/88 
06/12/91 
01/25/95 
01/02/91 
01/02/91 
01/25/95 
04/27/92 
01/25/95 
01/25/95 
01/25/95 
08/23/94 
08/23/94 
10/19/88 
10/19/88 
01/12/89 
10/19/88 
10/19/88 
01/12/89 
12/22/93 
12/22/93 
04/27/92 
04/27/92 
04/27/92 
04/27/92 
04/27/92 
01/29/93 
01/29/93 
10/19/88 
10/19/88 
01/12/89 
10/19/88 
10/19/88 
01/12/89 
01/29/93 
01/29/93 
01/25«5 

04/27/92 
08/23/94 
04/27/92 
01/25/95 
01/25/95 
03/09/88 
02/01/91 

02/01/91 

12/04/87 
01/25/95 
09/17/90 
09/17/90 
06/12/91 


Supplier 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corjx>ration 

Radian  Corporation 

Radian  Corporation 

Rad«n  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corjwration 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation  ..._ „ 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Radian  Corporation 

Research  Oiagnostics  

Research  Diagnostics  

Research  Diagnostics 

Research  Diagnostics 

Research  Diagnostics 

Research  Diagnostics 

Research  Qiagnostics  

Research  Diagnostics  

Research  Tnar^gle  Institute 

Research  Triangle  Institute 

Research  Tnangle  Institute 

Research  Triar»gle  Institute 

Research  Triangle  Institute 

Research  Triangle  Institute 

Research  Triangle  Institute 

Research  Triangle  Institute 

Research  Triangle  Institute 

Restek  Corp  

Restek  Corp 

Restek  Corp 

Restek  Corp „., 

Restek  Corp 

Restek  Corp _ 

Restek  Corp 

Restek  Corp 

Restek  Corp 

Restek  Corp 

Restek  Corp 

Restek  Corp 


Product  name 


Norcocaine-08  100ug/ml,  I.Omg/ml  

Nordiazepam  -  05  0.1  mg/ml  

Nordiazepam  -  05  1 .0  mg/ml  

Nordiazepam  0.1,  I.Omg/ml  

Noroxycodone  0. 1  mg/ml,  I.Omg/ml  

Noroxymorphone  lOOug/ml,  I.Om^ml 

Oxazepam- 05  0.1  mg/ml  

Oxazepam  -  05  1.0  mg/ml  

Oxazepam       -3-Beta-0-Glucuronide-D5; 

lOOug/ml,  I.Omg/ml. 

Oxazepam  0.1,  I.Omg/ml  

Oxazepam-3-Beta-O-Glucuronide;  100ug/ 

ml,  1  Omg/ml. 

Oxycodone-D6  O.lmg/ml,  I.Omg/ml  

Pentobarbital  0.1  mg/ml,  1.0  mg/ml 

Pentobart)rtal-D5  0.1  mg/ml,  1.0  mg/ml  .... 

Phencyciidine  0.1  mg/ml,  1.0  mg/ml 

Phencyclidlne-D5  

Phenotjarbrtal  0.1  mg/ml,  1.0  mg/ml 

PhenotiartHtal-DS  0.1  mg/ml,  1.0  mg/ml  ... 

Phentermine-D3;  I.Omg/ml,  lOOug/ml  

Pherrtermine;  I.Omg/ml,  lOOug/ml 

Prazepam  lOOug/ml,  I.Omg/ml  

Prazepam-05  lOOug/ml,  I.Omg/ml  

Quazepam;  I.Omg/ml,  lOOug/ml 

Stanozolol-D3;  lOOug/ml,  1. omg/ml 

Starrazolol;  lOOug/ml,  1. omg/ml  

Temazepam  0.1  mg/ml,  1.0  mg/ml 

TemazepanvD5  0.1  mg/ml,  1.0  mg/ml  

Triazolam  O.lmg/ml,  I.Omg/ml  

Triazolam-D4  O.lmg/ml,  I.Omg/ml 

m-Hydroxybenzoylecgonine;        1  .Omg/ml, 

1 0Oug/ml. 

3H  Alfentanil 

3H  Fentanyl 

3H  Sufentanil  

Alfentanil  Radioimmurxjassay 

Alfentanil  Radioimmunoassay 

Fentanyl   Analogs   Reference   Starxlards 

for  Drug  Analysis. 

Fentanyl  Radioimmunoassay 

Sufentanil  Radbimmurroassay  

11-Nor-9-cart)oxy-delta-9      THC      BkxxJ 

Standards  Kit. 
11-Nor-9-cart)oxy-detta-9     THC     Plasma 

Standards  Kit.. 
Delta-9  THC  Blood  Standards  Kit 

Oelta-9  THC  Plasma  Standards  Kit 


Iodine  Kit  for  Radioimnuinoassay  of  11- 

Nor-9-cartX)xy-delta-9  THC  in  Blood. 
Iodine  Kit  for  Radioimmunoassay  of  11- 

Nor-9-cart)Oxy-delta-9  THC  in  Plasma. 
Iodine    Kit    for    RadioimmurK>assay    of 

Detta-9  THC. 
Iodine    Kit    for    Radioimmunoassay    of 

Delta-9  THC  in  BkxxJ. 
Tritium    Kit    for    Radioimmunoassay    of 

Delta-9  THC. 

EPA  Exempt  Mix  i1   

EPA  Exempt  Mix  i2  

EPA  Exempt  Mix  i3  

Thebaine  

Alprazolam  

Amobart)(tal  

Amptietamine 

AprobartJrtal 

BartHtal  „ 

Benzoylecgonine 

Benzphetamine  

Bromazepam 


Form 


Ampule:  2ml  „ 

2  ml  amber  ampule 

2  ml  amber  ampule _ 

Amber  glass  ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

2  ml  amber  ampule 

2  ml  amber  ampule  ~ 

Ampule:  2ml  

Amt)er  glass  ampule:  2ml 

Ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml „... 

Ampule:  2ml  

Amber  glass  ampule:  2ml  

Ampule:  2  ml  

Amber  glass  ampule:  2ml 

Ampule:  2  ml 

Vial:  2ml  

Vial:  2ml  

Ampule:  2ml  „ 

Ampule:  2ml  ... 

Vial:  2ml 

AmpHjIe:  2ml „. 

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Vial:  2ml  „ 

Vial:  0.5  ml  

Vial:  0.5  ml  

Vial:  0.5  ml  

Kit  200  tests  

Kit:  200  tests  

Amber  Ampule:  1  ml,  Plastk:  Stiell:  5  anv 

pules.  Kit  2  shells  (10  ampules). 

Kit:  200  tests  

Kit:  200  tests  

Kit  Containing:    18-2 1ml  Ampuls;    1-5ml 

Ampul. 
Kit  Containing:    18-2 1ml  Ampuls;    1-5ml 

Ampul. 
Kit   Containing;    16-2ml    Ampuls;    l-Sml 

Ampul. 
Kit    Containing:    l6-2ml    Ampuls;    1-5ml 

Ampul. 
Kit   Containing:    26-1  ml   Ampuls;   2-20ml 

Vials;  2-250ml  Bottles. 
Kit  Containing:   24-1  ml  Ampuls;  2-20ml 

Vials;  2-250ml  Bottles. 
Kit  Containing:  20-1  ml  Ampules;  2-20ml 

Vials;  2-250ml  Bottles. 
Kit  Containing:  22-1  ml  Ampules;  2-20ml 

Vials;  2-250ml  Bottles. 
Kit  Containing:  20-1  ml  Ampules;  2-  20ml 

Vials;  2-  250ml  Bottles. 

AmpHJie:  1.25ml  

Ampule:  1.25ml  „ 

Ampule:  1.25ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Anpule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  2nil  


Oate 


12/22/93 
10/19/88 
10/19/88 
01/12/89 
06/16/93 
06/16/93 
10/19/88 
10/19/88 
04/25/94 

01/12/89 
04/25/94 

06/16/93 
09/24/90 
09/24/90 
01/12/89 
12/04/87 
01/12/89 
12/04/87 
01/25/95 
01/25«5 
01/29/93 
01/29/93 
01/25/95 
06/06/94 
06/06/94 
09/17/90 
09/17/90 
04/27/92 
04/27/92 
01/25/95 

06/15/89 
06/15/89 
06/15/89 
06/15/89 
06/1 5«9 
10/17/89 

06/15/89 
06/15/89 
10/26/81 

10/26/81 

10/26/81 

11/02/81 

10/26/81 

10/26/81 

10/20/80 

07/10/81 

06/27/80 

03/1 8«4 
03/1 8«4 
03/18/94 
01/08«3 
01/08/93 
01/08«3 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
0l/08«3 
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Supplier 


Rsstok  Corp 
Rested  Corp 
Restek  Corp 
RssteK  Corp. 
Restek  Corp. 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp. 
Restek  Corp. 
Restek  Corp. 
Restek  Corp. 
Restek  Corp. 
Restek  Corp. 
Restek  Corp 
Restek  Corp. 
Restek  Corp. 
;Corp 
:  Corp 
Restek  Corp. 
Restek  Corp. 
Restek  Corp. 
Restek  Corp. 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp. 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 
Restek  Corp 


Restek  Corp 

Restek  Corp 

Restek  Corp 

Restek  Corp 

Roche  Diagnostic  Systems,  Inc 

Roche  Diagnostic  Systems,  Inc 

Roche  Diagnostic  Systems,  Inc 

Roche  Diagrxjstic  Systems,  Inc. 

Roche  Diagnostic  Systems,  Inc. 

Roche  Diagnostic  Systems,  Inc. 

Roche  Diagnostic  Systems,  Inc. 

Roche  Diagnostic  Systems,  Inc. 

Roche  Diagnostk:  Systems,  Inc. 


Product  name 


ButabartxtaJ 

ButattJrtal  

CannabKliol  deKa-8 

Cannab»rx)l  

Chkirdiazepoxide  „ 

Clobazam  _ 

Ctonazapwn  .„ „ 

CocMttiytorw 

Cocaine 

Codeine 

Desmethyl  Diazepam 

DiacetytmorphMie  

Diazepam  „ 

EcQorme  

Ecgomrie  methyl  ester  

Fenfluramine  . 

Fentanyl  

Flunrtrazepam  

Flurazepam  

Glutefhtmicte  

Hexobarbrtal  _ 

Hydrocodone  

LevorpTiarx)!  „... 

Lorazepam 

Medazepam  

Meperidine  

Mephobarbrtai  

Meprobamate  _ 

Methadone  

Mettiamphetamine  

Methohexrtal „^ 

Methyprykxi 

Morph)r>e  

Nitrazepam 

Oxazepam ^ 

Oxycodone  

Pentazocine  

Pentobarbital  

Phencycltdine  

Phendimetrazine  

Phenmetrazine .'. 

PhenobartJrtal  

Pfientermine  

Prazepam  

Propoxyphene  

Secobarbital  

Taltxjtal  

Temazepam  

TetrahydrocannabiTK)!  1 1  -nor  detta-9- 
THC-carboxylic  acid. 

Tetrahydf'ocannabirH)!  delta-9  

Thiamylal 

Thiopental  

Triazolam  

Abuscreen  ONLINE  Benzoylecgonine 
Microparttcle  Reagent. 

Abuscreen  ONLINE  Cannab4noids 
Microparticle  Reagent. 

Abuscreen  ONLINE  Opiates  Microparticle 
Reagent. 

ABUSCREEN  Radioimmurxjassay  for 
Metfiamphetamine  High  Sp>ecificity. 

Abuscreen  Calibration  Standard  for  Am- 
phetamine. 

Abuscreen  Calibration  Starxjard  for  Bar- 
biturate. 

Abuscreen  Calitxation  Standard  tor 
Cannabirtoids. 

Abuscreen  Calibration  Standard  for  Co- 
caine Metabolite. 

Abuscreen  Calitxation  Standard  for  LSD 
(Lysergic  Acid  Diethylamide). 


Form 


Ampule 
Amixiie 
Ampule 
Ampule 
Amixjie 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Amixie 
Ampule 
Amjsule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Amjxile 
Ampule 
Ampule 
Amisule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 
Ampule 


2ml 
2mi 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2rrt 
2ml 
2ml 
2ml 
2ml 
2mi 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 
2ml 


Ampule:  2ml 
Ampule:  2ml 
Ampule:  2ml 
Ampule:  2ml 
Bottle:  4.5L  .. 


Bottle:  4.5L 

Bottle:  4.5L 

Kit:  100  tests.  2500  tests 

Kit:  2  Viais 

Kit:  2  Vials 

Kit:  2  Vials 

Kit:  2  Vials 


Kit:  2  Vials 


Date 


Supplier 


01/08/93 
01/06/93 
01/08/93 
01/06/93 
01/06/93 
01/06/93 
01/06/93 
01/06/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08«3 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
0M06/9Z 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08«3 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08«3 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08«3 
4i£>1/08/93 
01/0a«3 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 
01/08/93 

01/08/93 
01/08/93 
01/08/93 
01/08/93 
03/31/94 

03/31/94 

03/31/94 

03/01/89 

10/12/87 

10/12/87 

10/12/87 

10/12/87 

10/12/87 


Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  DIagrxjstic  Systems, 
Roche  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 
Roche  Diagrwstic  Systems, 

Roche  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 

Roctie  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 
Rocfie  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 
Roche  Dlagrx)stic  Systems, 
Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 
Roche  Diagrx)stic  Systems, 

Roche  Diagnostic  Systems, 
Roche  Diagrxistic  Systems, 

Roche  Diagnostic  Systems, 
Roche  Diagrxjstic  Systems, 

Roctie  Diagnostic  Systems, 
Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagrxistic  Systems, 

Roche  Diagnostic  Systems, 

Roche  DiagnostK  Systems, 

Roche  Dlagrxjstic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 

Roche  Diagrx>stic  Systems. 

Roche  Diagnostic  Systems, 

Roche  Diagnostic  Systems, 


Inc. 

Inc. 

Inc. 

Inc. 
Inc. 
Inc. 
Inc. 
Inc. 

Inc. 
Inc. 
Inc. 

Inc. 
Inc. 

Inc. 
Inc. 

Inc. 
Inc. 

Inc. 
Inc. 
Inc. 

Irx;. 
Inc. 

Inc. 
Inc. 

Inc. 
Inc. 

Inc. 
Inc. 

IrK. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 

Inc. 


Product  name 


Abuscreen  Calibration  Standard  for  Mettv 
amphetamine  (High  Specificity). 

Abuscreen  Calitxation  Standard  for  Mor- 
phine. 

Atxjscreen  Calitxation  Standard  for 
Phencyclidine  (PCP). 

Abuscreen  ONLINE  Calibration  Pack 

Abuscreen  ONLINE  Calibrator  Level  3 

Abuscreen  ONLINE  Positive  Control 

Abuscreen  ONLINE  THC  Positive  (Dorrtrol 

Abuscreen  ONLINE  for  Cocaine 
Metabolite. 

Abuscreen  ONLINE  for  Opiates  

Abuscreen  ONLINE  for  THC  

Abuscreen  ONTFIACK  for 

Benzodiazepines  Positive  Control. 

AtxJscreen  ONTRAK  >THC>  (lOOng/ml)  .. 

AtKJScreen  ONTRAK  >THO  Positive 
Control. 

Abuscreen  ONTRAK  Amphetamine  

Abuscreen  ONTRAK  Amphetamine  Posi- 
tive Control. 

Abuscreen  ONTRAK  Bartjiturate  

Abuscreen  ONTRAK  Barbiturates  Positive 
Control. 

Abuscreen  ONTRAK  Benzodiazepines  .... 

Abuscreen  ONTRAK  Cocaine  Metatxjiite  . 

Abuscreen  ONTRAK  Cocaine  Metabolite 
Positive  Control. 

Abuscreen  ONTRAK  Methadone 

Abuscreen  ONTRAK  Methador>e  Positive 
Reference  Control. 

Abuscreen  ONTRAK  Morphine 

Abuscreen  ONTRAK  Morphine  Positive 
Control. 

Abuscreen  ONTRAK  Phencyclidine  (PCP) 

Atxiscreen  ONTRAK  Phencyclidine  (PCP) 
Positive  Control. 

Abuscreen  ONTRAK  THC  (50ng/ml)  

Abuscreen  RadJOimmunoassay  for  Am- 
phetamine High  Specificity. 

Abuscreen  Radioimmunoassay  for  Bar- 
txturates. 

Atxjscreen  Radioimmunoassay  for 
Benzodiazepines. 

Abuscreen  Radioimmunoassay  for 
Cannatiinoids. 

Atxiscreen  RadioimmurKtassay  for  Co- 
caine Metat)ollte. 

Atxiscreen  Radioimmunoassay  for  LSD 
(Lysergic  Acid  Diethylamide). 

Atxiscreen  Radioimmunoassay  for  Mettia- 
qualone. 

Abuscreen  Radioimmunoassay  for  Mor- 
phine. 

Atxiscreen  Radioimmunoassay  for 
Phencyclidine  (PCP). 

Atxiscreen  Reference  Controls  and  Cali- 
txator  for  Amptietamine. 

Atxiscreen  Reference  (Ikxitrols  and  (^i- 
txator  for  Barbiturate. 

Atxiscreen  Reference  Controls  arxj  Cali- 
brator for  Cannabirx>ids. 

Atxiscreen  Reference  Controls  and  Cali- 
brator for  Cocaine  Metatx>lite. 

Atxiscreen  Reference  Controls  and  Cali- 
brator for  LSD  (Lysergic  Acid 
Diethylamide). 

Atxiscreen  Reference  Controls  and  Cali- 
txator  for  Mettiampheteimine  (High 
Specificity). 


Form 


Kit:  2  vials  

Kit:  2  Vials 

Kit  2  Vials 

Kit:  8  vials  „ 

Pack:  6  vials 

Pack:  6  vials , 

Kit  6  vials;  4ml/vial 

Kit  100,  1000,  8000  Tests 

Kit  100,  1000,  8000  Tests 
Vial:  100,  1 000,  8000  Tests 
Vial:  4ml  

Kit:  50  tests,  100  tests 

Vial:  4  ML 

Kit  50  tests.  100  tests 

Vial:  4  ml  

Kit:  50  tests,  100  tests 

Vial:  4  ml  

Kit  50  Tests,  100  Tests 

Kit:  50  tests,  100  tests  

Vial:  4  ml  

Kits:  50,  100  Tests 

Vial:  4ml  

Kits:  50  tests,  100  tests  

Vial:  4  ml  

Kit:  50  tests.  100  tests 

Vial:  4  ml  

Kit:  50  Tests,  100  Tests 

Kit  100  tests.  2500  tests  ... 

Kit:  100  tests,  2500  tests  ... 

Kit:  100  tests,  25(X)  tests  ... 

Kit  100  Tests  2,  500  Tests 

Kit  100  Tests,  2500  Tests  . 

Kit  100  tests,  2500  tests  ... 

Kit  100  tests.  2500  tests  ... 

Krt:  100  tests.  2500  tests  ... 

Kit  100  tests,  2500  tests  .... 

Kit:  3  Vials,  100ml  each 

Kit  3  Vials.  100ml  each 

Kit  3  Vials,  100ml  each 

Kit:  3  Vials,  1 00ml  each 

Kit  3  Vials,  100ml  each 

Kit:  3  vials,  100ml  each  


Date 


05/27/92 

10/12/87 

10/12/87 

05/18«2 
05/1 8«2 
05/18/92 
03/22/93 
03/19/91 

03/19/91 
03/19/91 
03/22/93 

03/14/88 
03/14/88 

03/14/88 
03/14«8 

03/14/88 
03/14/88 

03/14/88 
03/14/88 

09/08/93 
09/08/93 

03/14/88 
03/14/88 

11/22/89 
11/22/89 

05/03/91 

09/13/85 

02/15/83 
03rt)6«7 
08/14/81 
02/1 5«3 
01/28/86 
02/15/83 
02/15/83 
02/1 5«3 
10/12/87 
10/12/87 
10/12/87 
10/12/87 
10/12/87 

05/27/92 
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SW 


Supptw 

Roc^e  Diagnostic  Systems.  Inc.  .. 

Roche  Diagnostic  Systems,  Inc.  .. 

Roche  Diagnostic  Systems,  Inc.  .. 

Roche  Diagnostc  Systems.  Inc.  .. 
Roche  Diagnostic  Systems.  Inc.  .. 
Roche  Diagnostic  Systems,  Inc.  .. 
Roche  Diagnostic  Systems,  Inc.  .. 

Roche  Diagnostic  Systems,  Inc.  .. 
Roche  Diagnostic  Systems,  Inc.  .. 
Roche  Diagnostic  Systems,  Inc.  .. 
Roche  Diagnostic  Systems.  Inc.  .. 
Roche  Diagnostic  Systems.  Inc.  .. 

Rowley  Btochenucal  Institute.  Inc. 
Rowtey  Biochemical  Institute,  Inc. 
Rowtey  Biochemical  Institute.  Inc. 

Schenng  Corp.  _ 

Sefex  Inc _..„ 

Serex  Inc „ 

Sarex  Inc 

Serex  Inc 

Serex.  Inc 

Serex,  Inc. 

Serex.  Inc. 

Serex.  Inc 

Serex.  Inc 

Serex.  Inc 

Serono  Diagnostics,  Inc 

Serono  Diagnostics,  Inc 

Serono  Diagnostics,  Inc 

Sherwood  Medical  Company 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co _ 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co '... 


Product  r>ame 


Abuscreen  Reference  Controte  and  Cali- 
brator tor  Morphir>e 

Abuscreen  Reference  Corrtrote  and  Cali- 
brator for  Phencyclidine  (PCP). 

CAL  PACK  Abuscreen  ONLINE  THC 
Calibration  Pack 

COBAS  FP  PherK)bafbital  Calibrators 

COBAS  FP  Reagents  for  Phenobarbrtal  .. 

COBAS  FP  TDM  Controls  

Immunizing  Preparation  No.  1,  2,  3.  4,  5. 
6.  7,  or  8.. 

Immunizing  Preparation  No.  9  

Immunizing  Preparation  No.  9A 

Immunizing  Preparatioo  No.  10  

Immunizing  Preparation  No.lOA 

Immunizing  Preparations  No.  1A.  2A.  3A. 
4A.  5A.  6A,  7A,  &  8A.. 

Aldehyde  Fuchsm  Solution  

Aldehyde  Thionin  Solution  „ 

Mayer's  Hematoxylin  Solution  

Hepaquik  

Benzoylecgonine  Positive  Control  

Benzoylecgomne  StarxJards  

CoMA  EIA  for  Cocaine  Metabolite 

Cocaine  Metabolite  Standards  and  Corv 

trols  Kit. 
Automates    CoMA    Cocaine    Metabolite 

Assay 
Automates    CoMA    Cocairw    Metabolite 

Assay  Reagent  B. 

Automates  CoMA  High  Calibrator  

Automates       CoMA       Plus       Cocaine 

Metabolite  Assay. 

Automates  CoMA  Low  Calibrator  

Automates       CoMA       Plus       Cocaine 

Metabolite  Assay  Reagent  B. 

rXZ  Barbital  Buffer  ..„ 

rT3-125l 

rT3-Antiserum  

Larger  Fibnrx>gen  Determination,  Rea- 
gent Kit  Catatog  No  8889-007608. 

(■fjDeoxyephednne-dS  HCI  iD-5914  

(■•-)-(2    Methytamino)propiophenone    Hy- 

drochkxide. 
(♦/-)     2,     5-Dimett>oxy-4-brorTX>-amphet- 

amine  Hydrobromide,  D-7633. 
(+/-)     2,     5-Dimethoxy-4-methyl-amphet- 

amine  HCI.  D-7883 

(+/-)  Deoxyephednne  HCI,  D-7508 

(-)  Deoxyephednne,  D-7258  

1 -Tetrahydrocannabinol,   Product  No.  T- 

4764 
1-Tetrahydrocannat)inol,   Product  No.   T- 

4764. 
1 1 -Hydroxy  KJelta-9-Tetrahydrocanr«binol 

Cat.  No.  H3879. 
11-nor-delta-9-THC-9-Cart)oxytic  Acid  iN- 

6893. 
11-rK>r-delta-9-Tetrahyrocannabirx>l,        9- 

Cartxjxylic  .05  mg/ml  acid,  No  N-5642. 

IIBeta-Hydroxytestosterone,  H-4646 

1 9-Nortesterone    1 7-Phenylpropionate,    N 

2771. 
19-Nortesterone  1 7- Propionate,  N  2896  .. 
1 9-Nortestosterone      17-Decanoate,      N 

3021. 
3,  4  Methylenedioxymethamphetamine  1 

mg/ml.  No.  M-5029. 
3,  4-Methylenedioxyamphetamine,  No.  M- 

3272. 
3-Methylfentanyl  HCI,  M-6255  


Fonn 


Kit  3  Vials,  100ml  each 

Kit  3  Vials,  100ml  each 

Kit:  4  vials  

Kit  6  Vials 

Kit:  100  tests 

Kit:  6  Vials 

Vial:  10.  20.  50,  or  100ml  

Vial:  10ml,  20ml,  50ml,  or  100ml 

Vial:  10ml.  20ml,  50ml.  or  100ml  

Vial:  10ml,  20ml,  50ml,  or  lOOml 

Vial:  10ml,  20ml,  50ml,  or  100ml 

Vial:  10ml,  20ml,  50ml,  or  100ml 

Bottle:  Pint,  Quart,  Gallon 

Bottle:  Pint,  Quart,  Galkxi  ....„ 

Bottle:  Pint,  Quart,  Galton 

Vial:  9  Dram  and  Plate  „ 

Bottle:  1  ml _ 

Bottle:  1  ml 

Kit:  96  tests,  2  Bottles:  5  ml  ea..  Assay 

Plate:  96  weHs 
Kit:  3  bottles  -  100  Assays 

Kit:  3  Bottles;  50.  1000  Tests  

Bottle:  12.5ml.  50ml  

Vial:  5ml  „ 

Kit:  3  Bottles;  50.  1000  Tests  

Vial:  5ml  

Bottle:  12.  5ml.  50ml 

Glass  Vial:  120ml _ 

Glass  Vial;  13ml 

Glass  Vial:  13ml 

Kit  „ 

Ampule:  2ml  

Ampule:  1ml ., 

Ampule:  2ml  _ 

Ampule:  2ml  

Ampule:  2ml 

Ampule:  2ml  

Sealed  Ampule:  1ml 

Vial:  1ml  

Ampule:  2ml  

Ampute:  2ml 

Glass  Ampule:  2  ml  

Vial:  2ml  „ 

Ampule:  1ml  

Ampule:  1ml 

Ampule:  1ml ., 

Glass  Ampule:  2  ml  

Glass  Ampule:  2ml 

Ampule:  2ml  


Date 


10/12/87 

10/12/87 

09/11/91 

11/13/84 
11/13/84 
11/13/84 
01/25/83 

07/24/84 
07/24/84 
04/02/86 
04/02/86 
07/12/83 

02/02/84 
02/02/84 
02/02/84 
07/16/72 
12/16/89 
12/16/89 
10/17/89 

12/16/89 

07/22/92 

07/22/92 

07/22/92 
07/22/92 

07/22/92 
07/22/92 

10/26/84 
10/26/84 
10/26/84 
04/17/75 

08/28/90 
07/30«2 

09/25/91 

09/25/91 

09/25/91 
09/25/91 
06/30/77 

05/1 1/81 

11/06«1 

08/28/90 

06/29/89 

02/04/94 
07/30/92 

07/30/92 
07/30/92 

06/29/89 

06/06/89 

09/25/91 


Supplier 


Signu  Chemical  Co. 

Sign^  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
SIgnna  Chemical  Co. 
Sigma  Chemk::al  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemk:at  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 


Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemrcal  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Cfiemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co.  . 

Sigma  Chemical  Co.  . 

Sigma  Chemical  Co.  , 
Sigma  Chemical  Co. 


Product  name 


5,  5-Diallylbarbituhc  Acid,  Product  No.  D- 

6013. 
5-Alpha-Androstan- 1 7beta-ol-3-or>e    Ben- 

zoate.  A  9687. 
6-Tetrahydrocannat)inol,   Product  No.  T- 

4889. 

AST  Reagent  A,  Stock  No.56-2  ....„ 

Acid  Hematoxylin  Solution,  No.  285-2 

Acid  Hematoxylin  Solutkjn.  No.285-2  

AderKJSine  Phosphate  Substrate,  Product 

No.  675-1. 
AllyteyclopentyltiartJituric  Acid  (A-7787)  .... 

Allyllsobutylbarbituric  Ackj  (A-1038)  

Alpha-Ethyltryptamine.  E-1392  

Alphaprodine  Hydrochtoride  (A-1537)  

Alphenal  (A-1163)  

Alprazolam  .25  mg/ml.  No.  A-5052  

Alprazolam-d5  iA-7055  

Ammonia  Reagent ,  Stock  Ivto.  170-10 

Ammonia  Reagent  Kit:  Stock  No.  170-10 

Ammonia  Reagent  Stock  No.  170-10  ; 

Ammonia  in  Plasma  Kit  

AmobartHtal .  Product  No.  A-5142 

Amot)art)ital  Sodium  Salt.  Product  No.  A- 

7441. 
Antibody  Sensitized  Sheep  Erythrocytes 

(EA7S). 

Aprobart>ital  ,  Product  No.  A-7023  

BartJital  Buffer ,  Product  No.  B-6632  

Barbital        Buffer        5X        Corx^ntrate 

Electrophoresis   Reagent  Cat   No.   B- 

3506. 
Barbital   Buffer  with  Alt>umin  Stock  No. 

880-3. 

Barbital,  Product  No.  B-8632 

Benzoylecgonine  1  mg^ml.  No.  B-8900  .... 

Benzoylecgonine-d3  tB-3277 

Benzphetamine    Hydrochloride.    Product 

No.  B-8765. 

Bromazepam  iB-5402 

Bufotenine  Monooxalate,  Product  No.  B- 

8757. 

Buprenorphine  Hydrochloride  

Butabarbital ,  Product  No.  B-8882 

ButaltMtal,  Product  No.  B-5514  

Butethal  (B-7516)  

Cannabidiol,  Product  No.  C-6395 

Cannatjidiol.  Product  No.  C-6395 

Cannabinol,  Product  No.  C-6520 

Cannabinol,  Product  No.  C-6520 

Chloral  Hydrate  ,  Product  No.  C-6516  

Chlorazepam  Dipotassium  Salt.  (C-9531) 

Chlordiazepoxide  (C-4782)  

Chlordiazepoxide  Hydrochloride  Acetoni- 

tnle  Drug  Standard  iC-9547. 

Chlordiazepoxide-d5  iC-5047  

Clobazam.  No.  C-6667  

Clonazepam,  Product  No.  C-4404 

Cocaethylene.  C-7313  

Cocaine   Hydrochloride   Product  No.   C- 

1528. 

Cocaine-d3  tC-3547 

Codeine-d3  HCI  iC-3672  

Codeine. Product  No.  C-1653 

D-Amphetamine  Sulfate,  Product  No.  A- 

3278. 
DL-Amphetamine  HCL  ,  Product  No.  A- 

5017. 

Delorazepam  iD-5789 

DesmethyWiazepam  1  mg/ml.  No.  D-3162 


Form 


Sealed  Ampule:  1ml 

Ampule:  1ml 

Vial:  1ml  


Vial:  10ml  

Bulk:  1000L  

Bottle:  25ml,  100ml 
Bottle:  4  outKe 


Sealed  Ampule:  1ml .... 
Sealed  Ampule:  1ml .... 

Vial:  2ml  

Ampule:  1ml  

Ampule:  1ml  

Glass  Ampule:  2  ml  .... 

Ampule:  2ml  

Vial:  lOnrH  

Kit:  10  Vials 

Vial:  30ml  

Kit:  100  tests.  30  tests 
Sealed  Ampule:  1ml  .... 
Ampule:  1ml  


Vials:  2ml  and  5X  2ml 


Sealed  Ampule:  1ml 

Polyethylene  Vial:  30ml 
Bottle:  200ml  


Vial:  20nr4 


Sigma  Chemical  Co „.  I  Desmethyldiazepam-d5  iD-6039 


Sealed  Ampule:  1  ml 
Glass  Ampule:  2  ml 

Ampule:  2ml  

Sealed  Ampule:  1ml 


Ampule:  2ml  

Sealed  Ampule:  1  ml 


Vial:  2ml  

Sealed  Ampule:  1  ml 
Sealed  Ampule:  1  ml 

Ampule:  1ml  

Sealed  Ampule:  1  ml 

Vial:  1ml  

Sealed  Ampule:  1  ml 

Vial:  1ml  

Sealed  Ampule:  1ml 

Ampule:  1ml  

Amoule:  1ml  

Ampule:  2ml  


Ampule:  2ml  

Glass  Ampule:  2ml  .. 
Sealed  Ampule:  1  ml 

Vial:  2ml  

Sealed  Ampule:  1ml 


Ampule:  2ml  

Ampule;  2ml  

Sealed  Ampule;  1ml 
Vial:  1ml  


Sealed  Ampule:  1  ml 

Ampule:  2ml  

Glass  Ampule;  2  ml 
Ampule:  2ml  


Date 


06/30/77 
07/30/92 

05/11/81 

06/27/79 
05/04/93 
08/06/73 

07/25/83 

04/10/85 
04/10/85 
02/04/94 
08/27/84 
04/10/85 
06/29/89 
08/28/90 
02/17/77 
02/17/77 
12/13/77 
12/13/77 
06/30/77 
05/13/93 

04/02/86 

oenom 

05/11/77 
11/14/91 


07/11/80 

06/30/77 
06/29/89 
08/28/90 
06/08/84 

08/28/90 
06/30/77 

09/12/94 

06/30/77 

09/19/83 

09/05/85 

08/29/79 

05/11/81 

08/29/79 

05/11/81- 

06/30/77 

05/24/85 

09/05/85 

06/26/90 

08/28/90 
06/06/89 
06/0&'84 
02/04/94 
09/19/83 

08/28/90 

o&^s/go 

09/19/83 
05/11/81 

06/30/77 

08/28/90 
06/29/89 
08/28/90 
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Supplier 


Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Ct>emical  Co. 
Sigma  Chemical  Co. 
S«gma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 

Sigma  Chemical  Co. 

Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 
Sigma  Chemical  Co. 


Product  name 


Oextropropoxypherw    Hydrochkxide    (D- 

8901). 

Diazepam,  Product  No.  D-9900 

Dia2epam-d5  iD-5664  

Diethylpropton  Hydrochloride,  Product  No. 

D-7274. 

Diphenoxylate  (D-0780)  

Drug  Standard  Mix  1,  D-3155 

Drug  Standard  Mix  2.  D-3030 

Ecgonme  Hydrochlonde  1  mQirni,  No.  E- 

9762. 

Ecgonine-d3  HCI  iE-2014 

Ecgonine-d3  Methyl  Ester  HCI  iE-2139  ... 

Estazdam  iE-ll39  

Ethinamate  (E-8508)  

Ethylmorphine,  E-3377  

Fencamfamioe  Hydrochloride  

Fenflurarr^ine  Hydrochkxtde.  Product  No. 

F-1884. 
Fenproporex  Hydrochloride,  No.  F-7261  .. 

Fentanyi  Citrate,  No.  F-5886  

Fentany(-d5  Citrate  iF-2520 

Flunitrazepam  No.  F-8763  

Flurazepam     Dihydrochlonde     Mettianol 

Drug  Standard,  No.  F-9134 
Flurazepam  Dihydrochlonde,  Product  No. 

F-9134. 
Gelatin  Veronal  Butler  (GVB24')  No.  G- 

6614. 

Glutethtmide,  Product  No.  G-3134  

Glycerophosphate  Substrate.  Product  No. 

675-2. 
Heroin  Hydrochloride  .1    mg/ml.  No.   H- 

5144. 

Hexobartxtal.  Product  No.  H-2007 

Hydrocodone  Bitartrate,  No.  H-2269  

Hydrorrx)rphone    Hydrochloride    No.     H- 

7141. 

Itx>gaine  HCL,  Product  No.  1-4630  

LDH   Electrophoresis  Buffer.   Stock   No. 

705-1. 

LDH-P  Reagent  No.  125-100  

Levorphanol   Tartrate    1    mg/ml,   No.   L- 

0896. 

Lorazepam  (L-0140)  

LorrDetazepam,  No.  8145  

Lysergic  Acid  ,  Product  No.  L-5881  

Lysergic  Acid  Diethylamide  iL-8147  

Lysergic  Acid  Diethylamide,  Drug  Stand- 
ard No.  L-5406. 
Mayer's    Hematoxylin    Solution,    MHS-l, 

MHS-16.  MHS-32.  MHS-80.  MHS-128. 
Mayer's  Hematoxylin  Solution,  No.  MHS- 

1. 

Metxjiamate  (M-3772)  

Medazepam  (M-7646) 

Meperidine  Hydrochlonde  (M-1020)  

Mephobartdtai,  Product  No.  M-3514 

Meprobamate  (M-0271)  

Mescaline  HCI  ,  Product  No.  M-5153 

Methadone    Hydrochlonde,    Product    Ho. 

M-3268. 

Methadone-d3  iM-4781   

Mefhamphetamine  HCI  ,  Product  No.  M- 

5260. 
Methaqualone  Hydrochloride,  Product  No. 

M-3393 

Mefhaqualon€-d4  iM-5406 

Methylphenidate  Hydrochloride  (M-1145)  . 

Methyprylon.  Product  No  M-1769  

Morphine  Sulfate,  No.  M-9524 


Form 


Ampule:  1ml 


1ml 


Sealed  Ampule: 

Ampule:  2ml  

Sealed  Ampule:  1ml 


Ampule 
Ampule 
Ampule 


1ml 
2ml 
2ml 


Glass  Ampule:  2  ml 


Ampule:  2ml  

Ampule:  2ml  

Ampule:  2ml  

Ampule:  1ml  

Ampule:  2ml  

Vial:  2ml  

Sealed  Ampule:  1ml 


Glass  Ampule:  2ml .. 
Glass  Ampule:  2  ml 

Ampule:  2ml 

Vial:  1  ml 

Ampule:  2  ml 


Sealed  Ampule:  1ml 
Vial:  50  ml.  250ml  ... 


Sealed  Ampule:  1ml 
Bottle:  4  our>ce 


Glass  Ampule:  2  ml 

Sealed  Ampule:  1  ml 
Glass  Ampule:  2ml .. 
Vial:  1  ml  


Sealed  Ampule:  1ml 
Bottle:  30ml  


Vial:  100ml  

Glass  Ampule:  2  ml 


Ampule:  1ml 

Glass  Ampule:  2ml .. 
Sealed  Ampule:  1ml 

Ampule:  2ml  

Ampule:  1ml  


Bottle:   3ml.   6ml,   25ml. 
500ml,  1.0L,  2.5L.  4.0L. 
Bulk:  1000L  


100ml,   225ml, 


Ampule:  1ml  

Ampule:  1ml  

Ampule:  1ml  

Vial:  1ml  

Ampule:  1ml  

Sealed  Ampule:  1ml 
Sealed  Ampule:  1ml 


Ampule:  2ml  

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Ampule:  2ml  

Ampule:  1ml  

Sealed  Ampule:  1ml 
Glass  Ampule:  2ml .. 


Date 


09/27/84 

06/08/84 
08/28/90 
09/19/83 

09/05/85 
04/18/86 
04/18/86 
06/29/89 

08/28«0 
G8/2a'90 
08/28/90 
04/10/85 
09/25/91 
09/12/94 
09/19/83 

06/06/89 
06/06/89 
08/28/90 
06/30/87 
10/20/89 

06/08/84 

09/15/86 

06AJ0/77 
07/25/83 

06/29/89 

06/30/77 
06/06/89 
06/30/87 

06/30/77 
01/04/77 

05/29/73 
06/29/89 

05/24/85 
06/06/89 
06/30/77 
08/28/90 
08/17/94 

08/06/73 

05/04/93 

09/05/85 
05/24/85 
08/27/84 
05/11/81 
05/24/85 
06/30/77 
09/19/83 

08/28/90 
06/30/77 

09/19/83 

08/28/90 
10/31/84 
06/08/84 
06/06/89 
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Supplier 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemkal  Co 

Sigma  Chemk:al  Co 

Sigma  Chemical  Co _ 

Sigma  Chemical  Co , 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co , 

Sigma  Chemical  Co 

Sigma  Chemical  Co , 

Sigma  Chemical  Co , 

Sigma  Chemical  Co , 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemkal  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemkal  Co 

Sigma  Chemk:al  Co 

Sigma  Chemical  Co 

Sigrrw  Chemical  Co 

Sigma  Chemkal  Co 

Sigma  Cfiemical  Co 

Sigma  Chemical  Co „ 

Sigma  Chemwal  Co 

Sigma  Chemrcal  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemrcal  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co , 

Sigma  Chemwal  Co , 

Sigma  Chemk:al  Co , 

Sigma  Chemical  Co , 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemkal  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sign^  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Diagnostics  

Smart  Chemical  Co 

SolarCare  Technology  Control  

SolarCare  Technology  Corporation 
SolarCare  Technokjgy  Corporation 


Product  name 


Morphine-3-B-D  Glucuronide.  Product  No. 

M-4266. 

Morphine-d3  HCI,  M-6380  

N.  N-Diethyltryptamine,  Product  No.  D- 

0392. 
N.  N-Dimethyltryptamine,  Product  Ho.  D- 

6263. 

Natorphine  Hydrochtoride  

NItreizepam,  N-3397 

Norcodeine  Hydrochtoride,  No.  N-3017  .... 

Normorphine  HCI  iN-7393  

Noroxymorphone  iN-7018  

Owren's  Buffer,  No.  05880  „ 

Oxazepam,  No.  0-1755 

OxazepamKlS  iO-1381  

Oxazolam,  No.  O-8005  

Oxycodone    HydrochlorkJe,    Product   No. 

0-2628. 

ParakJehyde,  Product  No.  D-3778 

Pemoline,  Product  No.  P-3518 

Pentazocine  Hydrochtoride,  Product  No. 

P-7530. 

Pentobarbital,  Product  No.  P-3393 

PherKyclkJine,  No.  P-7043  

Phencyclidine-d5  HCI  iP-6054 

Pherxlimetrazine,  Product  No.  P-3524  

Phenotiarbital  FPIA  Calitxator  Set  Cat 

No.  P9051. 
Phenobartjital       FPIA       Calibrator:       A- 

NO.P8301.    B-NO.P8426,    C-NO.P8551, 

D-NO.P8676,  E-NO.P8801.  F-NO.P8926. 
Phenotiarbital  Pnmary  Stock  Solution  No. 

Z-5419. 

Phenobarbital  Prod.  No.P-3643 

Phentermine  Hydrochtoride,  Product  No. 

P-7655. 

Phenylacetone,  Product  No.  P-2024  

Prazepam.  No.  P-7168  

Psitocin  iP-4054 „.. 

SIA  Cocaine  Metatxjiites  

SIA  Conjugate  Cocaine  Metabolites 

SIA       Positive       Reference      Cocaine 

Metatxjiites. 

Secobarbital,  Product  No.  S-4006  

SecobartMtal-d5,  S-4628  

Temazepam,  No.  T-4903 

Tenocyclidine  HCI,  T-3507  

Testosterone  1 7beta-Cyptonate.  T  3415  .. 

Testosterone  Enanthate,  T  3540  

Testosterone  Propionate,  T  3665 

Thebaine,  Product  No.  T-5270  

Thiamylal  Sodium,  Product  No.  T-6896  ... 

Thiopental  (T-1022)  

Triazolam  iT-7658 „ 

Trizma-Bartiital  Buffer,  Stock  No.  710-1  ... 

Tropacocaine,  Product  No.  T-4516  

Z9999,  Fleto  Test  Sample 

PSEUDOnarcottos  Marihuana  Formuta- 

tton. 

d-Amphetamine-d3  Sulfate  iA-7180  

d-Lysergk;  Acid  Cat.  No.  L-9752  

d-Propoxyphene-d7  HCI  iP-4l79  

d-Propoxyphene-d7  HCI  iP-4179  

delta-9-tetrahydrocannatWK>l-d3  iT-8783  . 

dl-Amphetamine,  A-2262  

I-Amfjhetamine,  A-9i36  

p-Methoxyamphetamme  HCI  iM-4656 

CA  System  Buffer „ 

Regal  180XL  

LSD  EIA  ^ 

Benzoylecgonine  Cutoff  Oaltirator  

Benzoylecgor^ne  Negative  Control 


Form 


Ampule:  1ml  

Ampule:  2ml 

Vial:  Irril  _.. 

Sealed  Ampule:  1ml _ 

Ampule:  1ml „ 

Ampule:  1  ml 

Glass  Ampule:  2ml „ _. 

Ampule:  2ml  

Ampule:  2ml  

Bottle:  500ml;  Vial:  20ml;  Box:  Svials 

Vial:  1  ml  

Ampule:  2ml 

Glass  Ampule:  2ml 

Sealed  Ampule:  1ml 

Ampule:  1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Vial:  1  ml  

Ampule:  2ml _ 

Vial:  1ml  ! 

Kit  6  vials  

Vial:  2.5  ml  

Bottle:  10,  5.  1L,  500.  100ml  

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Vial:  1ml  : 

Vial:  1  ml  

Ampule:  2ml  

Kit:  96  Tests 

Bottle:  75ml  „ 

Vial:  1ml  

Sealed  Ampule:  1ml 

Ampule:  2ml  

Vial:  1  ml  

Ampule:  2ml  

Ampule:  1ml  

Ampule:  1ml  

Ampule:  1ml  

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Ampule:  1ml 

Ampule:  2ml  

Bottle:  30ml  

Vial:  1ml  

Vial:  400ml  

Ampule:  2rr>l  „ 

Ampule:  2ml 

Ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml 

Ampule:  2ml 

Ampule:  2ml  

Ampule:  2ml  

Bottle:  500ml  

PtastK  Drum:  55  galton 

Kit  3  vials  

Vial:  4ml  

Vial:  4fnl  


Date 


10/21/82 

09/25/91 
05/11/81 

06/30/77 

08/27/84 
09/08/93 
06/06/89 
08/28«0 
08/28/90 
04/05/89 
06/30/87 
08/28/90 
06/06/89 
09/19/83 

10/21/82 
06/30/77 
09/19/83 

06/30/77 
06/30«7 
08/28/90 

05/11/81 
11/21/89 

11/21/89 


02/01/91 

06/30/77 
09/19/83 

05/11/81 
06/30«7 
08/28/90 
07/11/91 
07/11/91 
07/11/91 

06/30/77 
09/25«1 
06/30/87 
09/25/91 
07/30/92 
07/30/92 
07/30/92 
09/19/83 
06/08/84 
08/27/84 
08/28/90 
01/04/77 
05/11/81 
03/14«1 


08/28/90 
11/06/91 
08/28/90 
08/28/90 
08/28/90 
09/25/91 
09/25/91 
08/28/90 
09/09/93 
06/12/86 
06A)6/90 
06/05/90 
06A)5«0 


UMI 
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Exempt  Chemical  Preparations— Continued 


Supplier 

SolarCare  Technology  Cofporahon  ... 
SolarCare  Technology  Corporation  ... 
SolarCare  Technology  Corporation  ... 
SolarCare  Technology  Corporation  ... 
SolarCare  Technology  Corporation  ... 
SolarCare  Technology  Corporation  ... 
SolarCare  Techrx)logy  CorporatKX)  ... 
SolarCare  Techrxilogy  Corporation  ... 
SolarCare  Technology  Corporation  ... 
SolarCare  Techrxjiogy  Corporation  ... 

SolarCare  Technology  Corporation  ... 
SolarCare  Techrxjiogy  Corporation  ... 
SolarCare  Techrx)logy  Corporation  ... 

Supelco.  Inc 

Supelco.  Inc 

Supelco,  Inc 

Supelco.  Inc 

Supelco.  Inc 

Supelco.  Inc 

Supelco,  Inc 

Supelco.  Inc 

Supelco.  Inc 

Supelco.  Inc 

Supelco,  Inc 

Supelco,  Inc , 

Supelco.  Inc 

Supelco.  Irw 

Supelco,  Inc , 

Supelco,  Inc , 

Supelco,  Inc _ , 

Supelco,  Inc 

Supelco,  Inc 

Supelco,  Inc 

Supelco.  Inc 

Supelco,  Inc 

Supelco,  Inc 

Supelco,  ^nc 

Supelco,  Inc , 

Supelco.  Inc , 

Supelco.  Inc 

Supelco.  Inc 

Supelco.  Inc 

Supelco,  Inc 

Supelco,  Inc 

Supelco.  Inc 

Supelco.  Inc _ 

Supelco,  Inc 

Supelco,  Inc 

Supelco,  Inc 

Supelco,  Inc 

Supelco,  Inc 

Sure-Tech  Diagnostic  Associates.  Inc. 

Sure-Tech  Diagrx>stic  Associates.  Inc. 

Sure-Tech  Diagrvjstic  Associates.  Inc. 
Sure-Tech  Diagnostic  Associates,  Inc. 
Sure-Tech  DiagrKistic  Associates,  IrK. 

Sure-Tech  DiagrK>stic  Associates.  Inc. 

Sure-Tech  Diagnostic  Associates,  IrK. 

Sure-Tech  Diagnostic  Associates.  Inc. 


Product  name 


Benzoylecgonine  Positive  Control  

Cocaine  Cutoff  Calibrator  

Cocaine  ElA  

Cocaine  Metabolite  ElA  

Cocaine  Negative  Control 

Cocaine  Positive  Control  

LSD  Cutoff  Calibrator „ 

LSD  Negative  Control  „ 

LSD  Positive  Control 

Low    Level    Benzodiazepine    (Triazolam) 

ElA. 

Triazolam  Cutoff  Control  

Triazolam  Negative  Control  

Triazolam  Positive  Control 

Alk  Mix  No.  04-9210  

Amobartxtal.  No  04-9170  

Amph.  Mix  Catalog  No.  4-9205  

Amphetamine  No.04-9165  

Anticonvulsant  Mixture  No.1:  No.  04-9202 
Antiepileptic     Calibration     Starxlard    Kit, 

N04-9259. 
Antiepileptic       Calibration        Starxlards. 

Nos.4-9256,  4-9257,  4-9258. 

Appendix  IX  Contract  Mix  3 

AprobartMtal  No.04-9171  

Bart)  Mix  1 ,  Catalog  No.  4-9200 

Barb.  Mix  2,  Catalog  No.  4-9201  

BartJital,  Catalog  No  4-9279  

BartMturates  Test  Mix  Catalog  No.  4-9295 

Cannabtdiol,  No.04-9221   

CannatMnol,  No.04-9235  

Chloral  Hydrate  Kit,  Product  i  4-8112  

Chloral  Hydrate,  Product  i  4-7276 

Cocaine,  No.04-9188 

Codeine  No.04-9161  

Cyclobarbital  No.04-9175  

Delta-1  THC.  No.04-9237  

Delta-6  THC,  No.04-9238  

Dextroamphetamine,  No.4-9185 

EPA  8270  Base/Neutrals  Mix  B,  Product  i 

4-8196. 

Glutethimide  No.04-9173  _ 

Heroin  No  04-9162 

HexobartMtal  No  04-9177  

MephobartHtal  No.04-9178  

Meprobamate,  No.4-9184  

Methadone  No.04-9163  

Methannphetamine  No.04-9168  

Methaqualone.  No.04-9183  

Morphine  No.  04-9160  

Pentobarbital  No.  04-9179 

Phenobartxtal  No.  04-9181  

Psilocybin,  No.04-9191  :.. 

Secobarbital  No.  04-9180  

alpha,        alpha-Dimethylphenethylamine, 

Product  I  4-8377. 
3.       4-Methyler>edioxyamphetamine       in 

Urine  Matrix;  Prod  928. 
3,     4-Methylenedioxymethylamphetamine 

in  Urine  Matnx;  Prod  929. 

Alprazolam  in  Urine  Matnx;  Prod.  920  

Codeine  in  Unne  Matnx;  Prod  924  

D-Metfiamphetamine/D-Amphetamine     in 

Urine  Matnx;  Prod  926. 
D-Propoxyphene    in    Urine    Matnx;    Prod 

936. 
Drugs    of   Abuse   Unne   Control    (Blind 

Sample)  Positive  Amphetamine  Kit  No. 

ST  904.  Vial  No.  904-P. 
Drugs    of   Abuse    Unne    Control    (Blind 

Sample)  Positive  Cocaine  &  Marijuar^ 

Kit  No.  ST  903. 


Form 


Vial:  4ml  

Vial:  4ml  

Kit:  3  vials  .. 
Kit:  30  vials 

Vial:  4ml  

Vial:  4ml  

Vial:  4ml  

Vial:  4ml  

Vial:  4nil  

Kit:  3  vials  .. 


Vial:  4ml  „ 

Vial:  4ml  

Vial:  4frt  

Vial:  1ml  

Ampule:  1ml  

Glass  Ampule:  2ml 

Ampule:  1ml  

Glass  Serum  Bottle:  50ml 
Kit:  3  Ampules 


Glass  Ampule:  5ml 


Ampule:  2ml  , 

Ampule:  1ml  

Glass  Ampule:  2ml 

Glass  Ampule:  2ml „.., 

Glass  Ampule:  10ml 

Ampule:  2  ml 

Ampule:  1ml  , 

Ampule:  1ml  

Kit  19  Vials:  2ml  each 

Vial:  2ml  

1000  meg  /Glass  Ampule 


1ml 

1ml  

1ml 

1ml  

Glass  Ampule:  Imi 
Vial:  2ml  


Ampule 
Amjxile 
Ampule 
Ampule 


1ml 


Ampule:  1ml 
Ampule:  1ml 
Ampule:  1ml 
Ampule:  1ml 
Glass  Ampule: 

Ampule:  1nf)l  

Ampule:  1ml  

1000  ofKg  /Glass  Ampule 
Glass  Ampule:  lOOOmcg  . 
Glass  Ampule:  1000nrx:g  . 
Glass  Ampule:  lOOOmcg  .. 
1(X)0  meg  /Glass  Ampule 
Glass  Ampule:  lOOOmcg  .. 
Vial:  2ml  


Vial:  20ml 

Vial:  20ml 

Vial:  20ml 
Vial:  20ml 
Vial:  20ml 


Vial:  20ml  

Vial:  4mi  Kit  1  vial 


Date 


06/05/90 
06/05/90 
06/05/90 
06/05/90 
06A)5/90 
06/05/90 
06/05/90 
06/05/90 
06/05/90 
06/05/90 

06/05/90 
06/05/90 
06/05/90 
08/28/73 
12/22/72 
06/09/86 
12/22/72 
06/16/77 
05/21/80 

05/21/80 

12/22/94 
12/22/72 
06/09/86 
06/09/86 
06/09/86 
02/25/87 
11/27/74 
11/27/74 
09/06/94 
09/06/94 
06/05/75 
12/22/72 
12/22/72 
11/27/74 
11/27/74 
05/21/80 
08/31/94 

12/22/72 
12/22/72 
12/22/72 
12/22/72 
05/21/80 
12/22/72 
12/22/72 
06/05/75 
03/08/78 
03/08/78 
03/08/78 
06/05/75 
03/08/78 
08/31/94 

04/24/92 

04/24/92 

04/24/92 
04/24/92 
04/24/92 

04/24/92 

05/11/90 


Supplier 


Kit  2  vials  05/11/90 


Sure-Tech  Diagrwstic  Associates,  Inc.  . 

Sure-Tech  Diagnostic  Associates,  Inc.  . 

Sure-Tech  Diagr>ostic  Associates,  Inc.  . 

Sure-Tech  Diagnostic  Associates,  Inc.  . 

Sure-Tech  Diagnostic  Associates,  Inc.  . 
Sure-Tech  Diagnostic  Associates,  Inc.  . 

Sure-Tech  Diagnostic  Associates,  Inc.  . 

Sure-Tech  Diagnostic  Associates,  Inc.  . 

Sure-Tech  Diagnostic  Associates,  Inc.  . 

Sure-Tech  DiagrK>stic  Associates,  Inc. 

Sure-Tech  Diagnostic  Associates,  Inc.  , 

Sure-Tech  Diagnostic  Associates,  Inc. 
, Sure-Tech  Diagnostic  Associates,  Inc. 
Sure-Tech  Diagnostic  Associates,  \nc. 
Sure-Tech  Diagnostic  Associates,  Inc. 

Sure-Tech  Diagrwstic  Associates,  IrK. 
Sure-Tech  Diagrxjstic  Associates,  Inc. 
Sure-Tech  Diagnostc  Associates,  Inc. 
Sure-Tech  Diagnostic  Associates,  Inc. 
Sure-Tech  Diagnostic  Associates,  Inc. 
Sure-Tech  Diagnostic  Associates,  Inc. 
Sure-Tech  Diagnostic  Associates,  Inc. 
Sure-Tech  Diagnostics  Associates,  Inc. 

Sure-Tech  Diagnostics  Associates,  Inc. 

Sure-Tech  Diagnostics  Associates,  IrK. 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 


Product  name 


Drugs    of    Abuse    Unne    Control    (Blind 
Sample)  Positive  Cocaine,  Kit  No.  ST 

901,  Vial  No.  901 -P. 

Drugs   of   Abuse    Urine    (Control    (Blind 
Sample)  Positive  Marijuarui,  Kit  No.  ST 

902,  Vial  No.  902-P. 

Drugs    of   Abuse    Urine    Control    (Blirxj 

Sample)  Positive  Opiates  Kit  No.  ST 

905,  Vial  No.  905-P. 
Drugs   of   Abuse    Urine    Control    (Blirxl 

Sample)  Positive  PherKyclidir>e  Kit  No. 

ST  906,  Vial  No.  906-P. 
Drugs  of  Abuse:   Urine  Controls  (Blind 

Samples)  positive  Codeine  No.  907-P. 
Drugs  of  Abuse:  Urine  Controls  (Blind 

Samples)    positive    Methadone    NNo. 

908-P. 
Drugs  of  Abuse:  Urine  Controls  (Blind 

Samples)    positive    Methamphetamine 

No.  909-P. 
Drugs  of  Abuse:   Urir>e  Controls   (Blind 

Samples)   positive   Metfiaqualorie   No. 

913-P. 
Drugs  of  Abuse:   Urine  Controls   (Blind 

Samples)  positive  Oxazepam  No.  910- 

P. 
Drugs  of  Abuse:   Urine  Controls  (Blind 

Samples)   positive   Propoxyphene   No. 

911-P. 
Drugs  of  Abuse:   Urine  Controls   (Blind 

Samples)    positive    Secobart)ital    No. 

912-P. 

Meperidine  in  Urine  Matrix;  Prod  930 

Methadone  in  Unne  Matrix;  Prod  925  

Methaqualone  in  Urine  Matrix;  Prod  927  .. 
Morphine-3-Glucuronide  in  Urine  Matnx; 

Prod  931. 
Nordiazepam  in  Urine  Matrix;  Prod  932  . 
Normeperidine  in  Urine  Matrix;  Prod  933 

Oxazepam  in  Urine  Matrix;  Prod  934  

PherKyclidine  in  Urine  Matrix;  Prod  935 
Secobart>ital  in  Urine  Matrix;  Prod  937  .. 
Temazepam  in  Urine  Matrix;  Prod  938  .. 

Triazolam  in  Urine  Matrix;  Prod  939 

9-CartX)xyl-1 1  Nor-A-9-THC  in  Urine  MA- 

trix;  Prod  923. 
Benzoylecgonine  in  Urine  Matrix;   Prod 

922. 
D-Amphetamine   In   Urine   Matrix;    Prod. 

921. 
AccuLevel    Phenobarbital    Test    Control 

Stock  Solution. 
AccuLevel  Phenobarbital  Test  Kit  (Cata- 
log NO.10C019)  Contains:  (l)AccuLevel 

Phenobarbital  Control  (2)AccuLevel  Re- 
agent I. 

Advance  T-3  Uptake  Assay 

Advance  Thyroxin  Assay  

Antiepileptic  Drug  Control  

EMIT  2000  Phenobarbital  Bulk  Reagent  1 
EMIT  2000  Phenotiarbital  Bulk  Reagent  B 
EMIT  2000  PhenotJartxtal  Calibrators  5, 

10,  20,  40  and  80. 

EMIT  lie  Cannabinoid  Assay  

EMIT  lie  Cannabinoid  Assay  Reagent  2  . 

EMIT  lie  Phencyclidine  Assay  

EMIT  lie  Phencyclidine  Assay  Reagent  2 
EMIT  Thyroxine  Assay,  Cat.  No.  6J909  ... 
Emit  2000  Phenobartiital  Assay  (Conven- 
ience Pack). 
Emit  2000  PherK>bart>ital  Assay;  Eruyme 

Reagent  2. 


Form 


Vial:  4ml  Kit  1  vial  

Vial:  4ml  Kit  1  vial  

Vial:  4ml  Kit  1  vial 

Vial:  4ml  Kit  1  vial 

Vial:  20ml;  Box:  1  vial  

Vial:  20ml;  Box:  1  vial  

Vial:  20ml;  Box:  1  vial  

Vial:  20ml,  Box:  1  vial 

Vial:  20ml,  Box:  1  vial  _ 

Vial:  20ml.  Box:  1  vial  

Vial:  20ml.  Box:  1  vial  

Vial:  20mJ  

Vial:  20ml  

Vial:  20ml 

Vial:  20ml  

Vial:  20ml  

Vial:  20ml  

Vial:  20ml  

Vial:  20  ml  

Vial:  20ml  

Vial:  20ml  „ 

Vial:  20ml  

Vial:  20ml  

Vial:  20ml  

Vial:  20ml  

Flask:  50ml 

(l)Glass  Vial:  6ml;  (2)Qlass  Vial:  9nil.  12 
Vials  per  test  kit 


Kit  100  tests  

Kit:  100  tests  

Vial:  10ml ,  Lyophilized 

Bottle:  1000ml 

Bottle:  200ml  

Bottle:  3ml  

Kit  2  Bottles , 

Bottle:  500ml  

Kit:  2  Bottles 

Bottle:  500ml  

Glass  Bottle:  4oz..  Kit  500  Assays 
Kit  1  cassette;  Cassette:  11ml 

Kit:  1  bottle;  Bottle:  I5ml  


05/11/90 

05/11/90 

05/11/90 

05/11/90 

09/13/90 
09/1 3«0 

09/13/90 

09/13/90 

09/13/90 

09/1 3«0 

09/13/90 

04/24/92 
04/24/92 
04/24/92 
04/24/92 

04/24/92 
04/24/92 
04/24/92 
04/24/92 
04/24/92 
04/24/92 
04/24/92 
04/24/92 

04/24/92 

04/24/92 

10/31/85 

01/24/86 


05/11/82 
05/11/82 
08/27/74 
07/14/94 
02/22/93 
07/14/94 

12/15/93 
12/15/93 
12/15/93 
12/15«3 
01/23/89 
08/05/91 

08/05/91 


UMI 
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Supplier 


SyvaCo. 
SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 
SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 

Syva  Co. 

SyvaCo. 
SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 

SyvaCo. 

Syva  Co. 
SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 


Product  rume 


Emrt  2000  Pherx)barbrtal  Bulk  Reagent  ... 

Emit  2000  PherxjbartJrtal  Calibratofs  (5, 
10,  20.  40.  80) 

Emrt  700  Amphetamtne  Assay  Catalog 
No.  3C919. 

Emit  700  BartNturate  Assay  Catalog 
No.30919. 

Emit  700  Benzodiazepir>e  Assay  Reagent 
2. 

Emrt  700  Calibrator  A  Catalog  No  3A919 

Emrt  700  Caltxator  B  Catalog  No.  3A969 

Emrt  700  Cannabinotd  (100)  Assay  Cata- 
log No.  3M919. 

Emrt  700  Cannabinotd  (100)  Calibrator 
Catalog  No.  3M969 

Emrt  700  Canruibtnoid  (20)  Assay.  Cata- 
log No.  3M959. 

Emrt  700  Cannab«noKJ  100ng  Assay. 
Posrtive  Control. 

Emrt  700  CanruUxnotd  20ng  Assay  Calt- 
txator. 

Emrt  700  CannatiirKHd  20ng  Assay  Corv 
trd  Set-Posrtive  Control. 

Emrt  700  Cannabtnotd  Control  Set  Cata- 
log No.  3M989 

Emrt  700  Cocaine  Metabolrte  Assay  Cata- 
log No.  3H9 19. 

Emrt  700  Control  Set  A  Catalog  No. 
3A939. 

Emrt  700  Control  Set  B  Catalog  No. 
3A989 

Emrt  700  Mettiaqualone  Assay  Catalog 
No.  30919 

Emrt  700  Opiate  Assay  Catalog 
N0.3B919. 

Emrt  700  Phencyclidine  Assay  Catalog 
No.  3J919. 

Emrt  AED-No.  1  Calibrator 

Emrt  AEO-No  2  Calitxator 

Emrt  AED-No  3  Calibrator „. 

Emrt  AED-No  4  Calibrator 

Emrt  AED-No  5  Calibrator 

Emrt  Amphetamine  Bulk  Powder  Reagent 
2. 

Emrt  Amphetamine  Bulk  Powder  Reagent 
2  Satellite 

Emrt  Amphetamine  Bulk  Reagent  B  

Emrt  BartMturate  Bulk  Powder  Reagent  2 

Emrt  Bart}rturate  Bulk  Powder  Reagent  2 
Satellrte 

Emrt  Barbrturate  Bulk  Reagent  B 

Emrt  Benzodiazepine  Bulk  Powder  Rea- 
gent 2. 

Emrt  Benzodiazepine  Bulk  Powder  Rea- 
gent 2  Satellrte 

Emrt  Benzodiazepine  Bulk  Reagent  B 

Emrt  Calibrator  B  Level  1  (cutoff)  

Emrt  Calibrator  B  Level  2  (high)  

Emrt  Cannabinoid  (100)  Bulk  Powder  Re- 
agent 2 

Emrt  CannabinoMJ  (100)  Bulk  Powder  Re- 
agent 2  SateHrte. 

Emrt  CannabinoKj  Bulk  Reagent  B  

Emrt  Cocaine  Metabolrte  Bulk  Powder 
Reagent  2 

Emrt  Cocaine  Metabolrte  Bulk  Powder 
Reagent  2  Satellrte 

Emrt  Cocaine  Metabolrte  Bulk  Reagent  B 

Emrt  Convenierx^e  Pack  Phenobarbital 
Assay:  Catalog  No.  5D009. 

Emrt  Convenierx;e  Pack:  T-Uptake  Assay 
(Thyroid  Hormone  BirxJing  Ratio). 


Form 


Bottle:  200ml  

Krt:  5  vials  

Bottle:  180ml  

BottJe:  180ml 

Glass  Bottle:  180mi.  Kit  2  bottles  

Bottle:  3ml  

Bottle:  3ml  

Bottle:  ISOml  

Bottle:  3ml  

Plastic  Bottle:  180ml  

Bottle:  3ml  

Glass  Bottle:  5ml.  Krt:  2  bottles  

Glass  Bottle:  5ml,  Krt:  2  bottles  

2  Bottles:  3ml  

Bottle:  180ml  

2  Bottles:  3ml  

2  Bottles:  3ml  

Bottle:  180ml  

Bottle:  180ml  

Bottle:  180ml  

Vial:  3ml  .  Lyophilized 

Vial:  3ml  .  Lyophilized 

Vial:  3ml ,  Lyophilized 

Vial:  3ml  ,  Lyophilized 

Vial:  3ml  ,  LyopTirtized 

Bottle:  1000  ml 

Bottle:  4  02 

Glass  bottle:  1000ml 

Bottle:  1000  ml „„ 

Bottle:  4  02 

Glass  Bottle:  lOOOtnl 

Bottle:  1000  ml  

Bottle:  4  02 

Glass  Bottle:  1000ml 

Vial:  5ml.  25ml  

Vial:  5ml,  25ml  

Bottle:  1000  nil 

Bottle:  4  oz 

Glass  bottle:  1000ml  

Bottle:  1000  ml  

Bottle:  4  oz 

Glass  Bottle:  1000ml 

Plastic  Cassette:  1 00  tests  

Krt:  100  Tests  Ea.  Krt-Plasbc  Cassette:  16 

ml. 


Date 


Supplier 


06A)9/93 
08/05«1 

10/12/84 

10/12/84 

02/21/89 

10/05/84 
10/05/84 
10/12/84 

10/09/84 

09/15/86 

07/31/89 

02/21/89 

02/21/89 

10/09/84 

10/12/84 

10/09/84 

10/09/84 

10/19/84 

10/12/84 

10/12/84 

08/27/74 
08«7/74 
08/27/74 
08/27/74 
08/27/74 
10/04/89 

04/20/90 

12/05/90 
10/04/89 
04/20/90 

12/05/90 
10/04/89 

04/20/90 

12/05/90 
06/19/91 
06/19/91 
10/04/89 

04/20/90 

12/05/90 
10/04/89 

04/20/90 

12/05/90 
11/23/87 

05/09/88 


UMI 


SyvaCo. 

Syva  Co. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

Syva  Co. 
SyvaCo. 
Syva  Co. 
Syva  Co. 

SyvaCo. 
SyvaCo. 

Syva  Co. 
SyvaCo. 
SyvaCo. 
Syva  Co. 
SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
Syva  Co. 
SyvaCo. 
SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 

SyvaCo. 


Product  name 


Emrt  Convenience  Pack:  Ttiyroxine  Assay 
Enzyme  Reagent  B. 

Emrt  Delta  9  Cannabinoid  100  ng/ml  Call- 
tKator/Control. 

Emrt  Delta  9  Cannatiinold  20  ng/ml  Cali- 
brator/Control. 

Emrt  Detta  9  Cannabinoid  400  ng/mi  Cali- 
brator/Control. 

Emrt  Delta  9  Cannabinoid  50  ng/ml  Cali- 
brator/Control. 

Emrt  HVA  Amphetamine  Assay  Catalog 
No.  3C619. 

Emrt  HVA  Barbrturate  Assay  Catalog  No. 
3D619. 

Emrt  HVA  Calibrator  Kit  Catalog  No. 
3A619. 

Emrt  HVA  Cannabinoid  100  ng  Assay 
Control  Krt,  Catalog  No.  3M739. 

Emrt  HVA  Cannabinoid  100  ng.  Assay 
Calibrator  Krt,  Catalog  No.  3M729. 

Emrt  HVA  Cannabinoid  100  ng.  Assay 
Krt,  Catalog  No.  3M719. 

Emrt  HVA  Cocaine  Metabolrte  Assay 
Catalog  No.  3H619. 

Emrt  HVA  Control  Krt  Catalog  No.  3A629 

Emrt   HVA   Opiate   Assay   Catak>g   No. 

3B619. 
Emrt  HVA  Phencyclidine  Assay  Catak>g 

No.  3J619. 

Emrt  II  BartJrturate  Assay  

Emrt  II  Calibrator  A  Level  1  (Cutoff)  

Emrt  II  Calitxator  A  Level  2  (high)  

Emrt  II  Canr>at>inoid  20ng,  50ng,   lOOng 

Assay. 

Emrt  II  Cocaine  Metat)olrte  Assay 

Emrt   II    Delta   9   CannatMnoid   20ng/ml, 

50ng/ml,     lOOng/ml,    200ng/ml,     Cali- 
brator/Control. 

Emrt  II  Methadone  Assay  ., 

Emrt  II  Methadone  Assay  Reagent  2 

Emrt  II  Methaqualone  Assay 

Emrt  II  Methaqualone  Assay  Reagerrt  2  ... 
Emrt   II   Monoclonal   Amphetamine/Meth- 

amphetamine  Assay. 
Emrt   II   Monoclonal   Amphetamine/Meth- 

amphetamine  Assay  Enzyme  Reagent 

2. 

Emrt  II  Opiate  Assay  

Emrt  II  Phencyclidine  Assay  

Emrt  lie  Bart)rturate  Assay  

Emrt  lie  BartMturate  Enzyme  Reagent  2  .. 

Emrt  lie  Calibrators  0,  1,  2,  3,  4.  5  

Emrt  lie  Opiate  Assay  

Emrt  lie  Opiate  Eruyme  Reagent  2  

Emrt  Methadone  Bulk  Powder  Reagent  2 
Emrt  Methadone  Bulk  Powder  Reagent  2 

Satellrte. 

Emrt  Methadone  Bulk  Reagent 

Emrt  Methaqualone  Bulk  Powder  Reagent 

2. 
Emrt  Methaqualone  Bulk  Powder  Reagent 

2  Satellrte. 

Emrt  Opiate  Bulk  Powder  Reagent  2 

Emrt  Otaiate  Bulk  Powder  Reagent  2  Sat- 
ellrte. 

Emrt  Opiate  Bulk  Reagent  B 

Emrt  PherKyclKJine  Bulk  Powder  Reagent 

2. 
Emrt  PherKycWine  Bulk  Powder  Reagent 

2  Satellrte. 
Emrt  Phencyclidine  Bulk  Reagent  B  


Form 


Plastic  Cassette:  8ml,  Krt:  100  Assays 

Vial:  3  ml  

Vial:  3  ml  

Vial:  3  ml  

Vial:  3  ml 

Krt:  2500  Assays 

Krt:  2500  Assays 

Krt;  500  Tests  Each  Krt  -  2  Glass  Bottles 

100  ml.. 
Krt:  2  Bottles,  50  ml.  ea 

Krt:  3  Bottles  50  ml.  ea 

Krt:  2500  Assays 

Bottle:  125  ml 

Krt:  500  Tests  Each  Krt-2  Glass  Bottles  - 

100  ml. 
Bottle:  125  ml 

Bottle:  125  ml 

Kit:  100ml,  500ml  Bottle:  4oz,  500ml 

Vial:  10ml,  50ml  

Vial:  10ml,  50ml  

Bottle:  4oz,  500ml;  Krt:  100ml,  500ml 

Krt:  100ml,  500ml  Bottle:  4oz,  500ml 

Vial:  10ml,  50ml  

Krt:  2  vials  

Bottle:  100ml.  500ml 

Krt:  2  vials  

Bottle:  100ml,  500ml  

Krt:  2  vials  

Vial:  100ml,  500ml  _ 

Krt:  lOOnH,  500ml  Bottle:  4oz,  500ml 

Bottle:  4oz,  500ml;  Krt:  100ml,  500ml 

Krt:  2  Vials 

Vial:  500ml  

Vial:  10ml  >. 

Krt:  2  Vials 

Vial:  500ml  

Bottle:  1000  ml 

Bottle:  4  oz 

Bottle:  1000ml 

Bottle:  1000  ml 

Bottle:  4  oz 

Bottle:  1000  ml 

Bottle:  4  oz 

Glass  bottle:  1000ml  

Bottle:  1000  ml „ 

Bottle:  4  oz 

Glass  Bottle:  1000ml 


Date 


02/22/89 

08/22/89 

08/22/89 

08/22/89 

08/22/89 

06/30/88 

06/30/88 

05/10/88 

07/1 5«8 

07/15/88 

07/1 5«8 

05/10/88 

05/10/88 

05/10/88 

05/19/88 

06/29/90 
06/29/90 
06/29/90 

10/12/90 

06/29/90 
10/12/90 


01/26/93 
0M2&/93 
01/26«3 
01/26«3 
01/26/93 

01/26/93 


06/29/90 
10/26/90 
01/06/94 
01/06«4 
01/06/94 
01/06«4 
01/06/94 
10/04/89 
04/20/90 

06/07/93 
10/04/89 

04/20/90 

10/04/89 
04/20/90 

12/05/90 
10/04/89 

04/20/90 

12/05/90 
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Supplier 


^g 


SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 

SyvaCo. 

Syva  Co. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 
Syva  Co. 
SyvaCo. 
SyvaCo. 
SyvaCo. 

SyvaCo. 

Syva  Co. 

SyvaCo. 

SyvaCo. 

SyvaCo. 
SyvaCo. 
SyvaCo. 

SyvaCo. 
SyvaCo. 
SyvaCo. 
SyvaCo. 


Product  name 


Emit  PhenobartJrtal  Buk  Powder  Reagent 
B 

Emrt  Phenobarbrtal  Buk  Powder  Reagent 
B  Satellrte 

Emrt  Phenobarbttal  Enzyme  Reagent  B  ... 

Emrt  Qst  Phenobartxtal  Bulk  Powder  Re- 
agent. 

Emrt  Qst  Pnmidone  Assay  Catalog  No. 
60819. 

Emrt  Serum  BartNturate-Enzyme  Reagent 
B. 

Emrt  T-Uptake  Assay _ 

Emrt  T-Uptake  Assay  (Ttiyroid  Hormone 
Binding  Ratio)  Catakig  No.  6J519. 

Emrt  T-Uptake  Bulk  Powder  Reagent  A  ... 

Emrt  T-Uptake  Bulk  Powder  Reagent  A 
Satellrte. 

Emrt  THC  50/1  OOng  Assay  

Emrt  THC  Calrtxators;  Ong/fnlk.  SOng/ml, 
lOOng/ml,  200ng/ml. 

Emrt  THC  Controls;  Levels  I,  II.  III.  IV  

Emit  Thyroxine  Assay  

Emit  Ttiyroxine  Buk  Powder  Reagent  B  .. 
Emrt  Thyroxine  Bulk  Powder  Reagent  B 

Satellrte. 
Emrt  Tox  Serum  Beruodiazepirw  Assay 

Krt  Containing:  Emrt  Eruyme  Reagent 

B. 
Emrt  d  a.u.  Amphetamine  Assay  Catalog 

Nos.  3C019.  3C119 
Emrt  d.a.u.  Amphetamirw  Class  Low  Cali- 
brator, Cat.  No.  3C179. 
Emrt  da.u   Amphetamirw  Class  Medium 

Calibrator.  Cat.  No.  3C189. 
Emrt    d.a.u.    Bartirturate    Assay    Catalog 

Nos.  30019.  30119. 
Emrt  d.a.u.  Benzodiazepine  Assay  Cata- 

togNos.  3F019.  3F119. 
Emrt  d.a.u.  Cannabtnoki  100  ng  Assay. 

Catak>gNo  3M119. 
Emrt   d.a.u.    CannabirK)«d    lOOng   Assay 

Calibrator. 
Emrt    d.a.u.    Carmab)rx>id    lOOng   Assay 

Low  Calibrator. 
Emrt    da  u.    CannabirxMd    100ng    Assay 

Medium  Calibrator. 
Emrt    d.au.    Cannabinoid    20ng    Assay 

Catak>gNo.  3M619. 
Emrt  d.a.u.   Cannab«ioid  20ng  Eruyme 

Reagent  B. 
Emrt  d.a.u.   Cannabinoid   50   ng  Assay 

Calibrators,  Low  And  Medium:  Cat.  No. 

3M509 
Emrt  d.au.   Canruibinoid  50  ng  Assay: 

Cat.  No.  3M519 
Emrt  d.a.u.  Cannabinoid  Assay  Catak>g 

No.  3M019. 
Emrt  d.a.u.  Car>nabinoid  Urine  Calitxator 

Set 
Emrt   d.a.u.    Cocaine    Metabolite   Assay 

Catatog  Nos.  3H019,  3H119. 

Emrt  d.a.u.  Low  Calibrator  A 

Emrt  d.a.u.  Low  Calibrator  A 

Emrt  d.a.u.  Low  Calibrator  A,  Catatog  No. 

3C579. 

Emrt  d.a.u.  Low  Calibrator  B 

Emrt  d.a.u.  Medium  Calibrator  A  

Emrt  d.a.u.  Medium  Calibrator  A  

Emrt  d.a.u.  Medium  Calibrator  A,  Catatog 

No.  3C569. 


Form 


Bottle:  1000  ml 

Bottle:  4  02 

Vial:  6  ml  .  Lyophihzed 

Steel  Drum:  7  galton  

Glass  Vial:  6ml.  50  Vials/Krt- 

BottJe:  3ml  

Bottle:  4  oz..   1L.   Krt:  500  tests,  5000 

tests. 
Polyethylene  Bottle:  4  oz 

Bottle:  1000  ml 

Bottle:  4  oz _ 

Krt;  2vials.  500ml  each 

Vial:  10ml  

Vtal:  lom  „ 

Glass  Bottle:  8  oz..  1L.  Krt:  1300  tests, 
5000  tests. 

Bottle:  1000  ml _ „ 

Bottle:  4  oz 

Bottle:  3ml  _ 

Krt:  100  tests.  1000  tests  _ 

Glass  Vial:  5ml 

Glass  Vial:  5ml 

Krt:  100  tests.  1000  tests  

Krt;  100  tests,  1000  tests  

Krt:  1000  tests  

Krt:  3  v«ls  

Vial:  3ml  

Vial:  3ml  

Krt;  100  tests  

Vial;  10ml  Lyophilized  Powder 

Vial:  5  ml  

Krt;  100  tests  

Krt;  100  tests  

Krt;  3  Vials,  3ml  Each  

Krt;  100  tests,  1000  tests  

Bottle;  5ml  

Vial:  5  ml  

5  ml  vial 

Bottle:  5ml  

Bottle:  5ml  

Vial:  5  ml  

5  ml  vial „ 


Date 


10/04/89 

04/20/90 

08/27/74 
06/05/86 

11/12/85 

05/22/79 

05/25/89 

02/29/88 

10/04/89 
04/20/90 

10/11/93 
10/11/93 

10/11/93 
05/25/89 

10/04/89 
04/20/90 

02/01/79 

09/27/84 
01/30/89 
01/30/89 
09/27/84 
09/27/84 
09/12/86 
07/31/89 
07/31/89 
07/31/89 
02/10/86 
02/10/86 
06A)1/88 

06/01/88 

09/24/84 

01/03/80 

09/27/84 

07/20/84 
06/30/89 
10/06/88 

08/03/84 
07/20/84 
06/30/89 
10/06/88 


Supplier 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co .v 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co „ 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co „ 

Syva  Co 

Syva  Co .... 

Syva  Co 

Tempil  Division.  Big  Three  Industries,  Inc. 

The  Binding  Srte,  Inc 

The  BirxJing  Srte,  Inc. 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 


Product  name 


Emrt  d.a.u.  Medium  Calibrator  B  

Emrt  d.a.u.  Methadone  Assay  Catatog 
Nos.  3E019,  3E119. 

Emrt  d.a.u.  Methaquatone  Assay 

Emrt  d.a.a  Monoctonal  Amphetamine/ 
Methamphetamine  Assay,  Catatog 
No3C549  100  tests,  3C559  1000  tests. 

Emrt  d.a.u.  Opiate  Assay  Catatog  Nos. 
3B019,  3B119. 

Emrt  d.a.u.  Phencyclidine  Assay  Krt  Corv 
talning;  (1)Emrt  Phencyclidine  Enzyme 
Reagent  B. 

Emrt-Qst  Phenobarbrtal  Assay,  Catatog 
Number  6D81 9. 

Emrt-Tox  Serum  Bart)rturate  Assay  

Emrt-Tox  Serum  Calibrators:  Low  and 
Medium. 

Emrt-st  Amphetamir^e  Assay 

Emrt-st  Bartxturate  Assay  

Emrt-st  Benzodiazepine  Assay  

Emrt-st  Cannabinoid  Assay  Catatog  No. 
3M319. 

Emrt-st  Cannabinoid  Calibrator 

Emrt-st  Cannabinoid  Controls  

Emrt-st  Opiate  Assay  

Emrt-st  Phencyclidine  Assay 

Emrt-st  Serum  Barbiturate  Assay  

Emrt-st  Serum  Benzodiazepine  Assay  

Emrt-st  Serum  Calibrator  

Emrt-st  Serum  Controls 

Emrt-st  Serum  PtierKyclidirie  Assay 

Emrt-st  Urine  Calibrator  A 

Emrt-st  Urine  Cocaine  Metabolite  Assay  .. 

Emrt-st  Urine  Controls  A  

Emrt-st  Urine  Methadone  Assay  

Emrt-st  Urine  Methaqualone  Assay  

Emrt-st  Urine  Methaqualone  Calibrator  .... 

Emrt-st  Urine  Methaqualone  Controls 

IL  test  AED  Calibrator  1  

IL  test  AED  Calibrator  2 

IL  test  AED  Calibrator  3 

IL  test  AED  Calibrator  4 

IL  test  AED  Calibrator  5 

IL  test  Cannabinoid  lOOng,  400ng  cali- 
brator. 

IL  test  set  A  calibrator 

IL  test  set  A  control 

IL  test  set  B  calibrator 

IL  test  set  B  control 

Vista  Thyroxine  Uptake  Reagent  Car- 
tridge. 

Vista  Triiodothyronine  (T3)  Reagent  Car- 
tridge. 

Tempilaq  Striped  Mylar 

I.F.E.  Buffer 

Immunofixation  Krt  

Allobarbrtal  No.FP305 

Amobarbrtal  No.  FP313  

Amphetamine  No.  FP604  

Anileridine  No.  FP203 

AprobartMtal  No.  FP306  

Barbital  No.FP314 

Benzoylecgonine  FP-1001  

Butabarbital  No.  FP315  

Butalbrtal  No.  FP307 

Chloral  Betaine  No.  FP502  

Chloral  Hydrate  No.  FP501   

Cocaine  No.  FP601   

Codeine  No.  FP102  

Cyclobarbital  No.  FP308 

Dihydrocodeine  No.  FP108 


Form 


Bottle:  5ml  

Kit  100  tests,  1000  tests 

Krt:  100  tests  

Krt:  100  tests.  1000  tests 

Krt;  100  tests,  1000  tests 

Bottle:  6ml  

Krt;  50  Vials „ 

Krt;  50  tests  

Bottle:  3ml  

Vial;  3ml,  80  vials/krt  

Vial;  3ml,  80  vials/krt 

Vial;  3ml.  80  vials/kft 

Vial;  6ml,  80  Vials/Krt 

Vial;  3ml,  2  viais/krt 

Vial:  3ml,  2  vials/kit 

Krt;  3ml,  80  vials/krt 

Vial:  3ml,  80  vials/krt 

Vial:  3ml,  80  vials/krt  

Vial:  3ml,  80  vials/krt 

Vial;  3ml  

Vial;  3ml,  2  vials/krt 

Vial;  3ml,  80  vials/krt 

Vial;  1  ml,  3  vials/krt  

Vial;  3  ml.  80  Vials/Krt 

Vial;  1ml,  6  vials/krt 

Vial:  3ml ,  80  vials/krt _.. 

Krt:  80  Vials 

Vial;  3ml  

Vial:  3ml  

Vial:  5  ml  

Vial;  5ml  

Vial;  5ml  

Vial;  5ml  

Vial:  5ml  

Vial:  5ml  

Vial:  5ml  

Vial;  5ml 

Vial:  5ml  

Vial:  5ml  - 

Cartridge:  4ml  _ 

Cartndge;  2.02  ml  

Plastic  Sheet:  6  by  12  in.  50  sheets  per 
envelope. 

Plastk;  Bottle:  I25ml  

Krt:  125ml  Plastic  Bottle  

Vial;  2ml  _ 

Vial;  2ml  

Vial:  2ml  

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  

Vial:  2  ml  

Vial;  2ml  

Vial:  2ml  

Vial:  2ml  : 

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  


Date 


08/03/84 
10/05/84 

04/27/82 
10/06/88 


09/27/84 
02A)1/79 

01/18/84 

05^2/79 
02/01/79 

10/03/80 
10/03/80 
10/03/80 
09/27/84 

07/10/81 
07/10/81 
10/03/80 
01/07/81 
02/16/81 
02/16/81 
02/16/81 
02/16/81 
02/16/81 
10/03/80 
03/16/82 
10/03/80 
03/22/82 
04/27/82 
04/27/82 
04/27/82 
04/06/90 
04/06/90 
04/06/90 
04/06/90 
04/06/90 
Q4/06/90 

04/06/90 
04/06/90 
04/06/90 
04/06/90 
01/22/93 

09f11/92 

09/22/76 

12/05/91 
12/05/91 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
01/24/87 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
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Soppker 


The  Theta  Corp 

The  Theta  Corp , 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Co<p 

The  Theta  Co»p 

The  Theta  Corp. 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Cofp 

The  Theta  Cofp 

The  Theta  Cofp 

The  Theta  Corp 

The  Theta  Corp , 

The  Theto  Corp 

The  Theta  Co»p , 

The  Theta  Cocp , 

The  Theta  Co»p , 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp „, 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp , 

The  Theta  Corp , 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp , 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp , 

The  Theta  Corp , 

The  Theta  Corp 

The  Theta  Corp , 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp , 

The  The16  Corp , 

The  Theta  Corp , 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Upjohn  Corrpany 

Toxi-Lab,  \rc 

Toxi-Lab,  IrK 

Toxi-Lab,  Irx: 

Toxi-Lab.  \nc 


Product  name 


Diphenoxylate  No.  FP205 

Ethchlorvyno)  No.  FP508  

Ethylmorphine  No.  FP106 „ 

FP207 

FP210 

FP214 

FP327 .„ „ 

FP405 „ ~ 

FP41 1  „ 

FP412  

FP416  

FP512  

FP51 3 ™ 

FP514 „ 

FP51 5 „ 

FP556 

FP601 A  

FP607  

FP609  

Fentanyl  No.  FP211  

Glutethimtde  No  FP4CM  

HeptabartHtal  No  FP309  - 

HexabartHtal  No  FP303  

Hydrocodone  No  FP107  

HydronxxpTxxie  No.  FP103 

Levorphanol  No.  FP208  

Marker  Mixture  No.  FPM-104  , 

Marker  Mixture  No.  FPM-201   

Meperidine  NO.FP201  

Meprx)baftxtal  No.  FP301 

Meprobamate  No.  FP402 

Methadone  No.  FP206 

Methamphetamine  No.  FP603 , 

Methartxtal  No.  FP302  , 

Methohexital  No.  FP304  , 

Methylphenidate  No  FP606  

Monthly  Urine  Test  No.  FPM-103  

Morphine  No.  FP101  

Oxycodone  No.  FP109  

Oxymorphone  No  FP104  

Paraldehyde  No.FP506 

PentobartJita!  No.  FP318  

Phenazocine  No.  FP213 

Phenmetrazine  No.  FP606  

Phenobarbrtal  No.  FP320  

Piminodine  No.  FP202  

Probarbital  No.  FP319  

SecobartMtal  No.  FP310 

Talbutal  No.  FP311  

Test  Mixture  SM  No.  1  

Test  Mixture  SM  No.  2 

Test  Mixture  SM  No.  3 

Test  Mixture  SM  No.  4 

Test  Mixture  SP  No.  1  

Test  Mixture  SP  No.  2  

Test  Mixture  SP  No.  3  „ 

Test  Mixture  SP  No.  4  _ 

Test  Mixture  TM  No.  1  

Test  Mixture  TM  No.  2  

Thiamylal  No.  FP322  ....„ 

Thiopental  No.  FP321  

Vinbarbital  No.  FP312 

Weekly  Urine  Test  (FDA)  No.  FPM-101  .. 
Weekly  Urine  Test  (States)  No.  FPM-102 

DDHQ  Spent  Oxidant  

Proficiency  Sample  

Special  Toxi-Discs  


Form 


Supplemental  Standard 
SD-4  Catalog  No  234. 

Supplemental  Standard 
SD-5  Catalog  No.  235. 


Toxi-Discs    No. 


Toxi-Discs    No. 


Vial;  2m(  

Vial:  2ml  

Vial:  2ml  „_ 

Vial:  2ml  

Vial:  2ml  - 

Vial;  2ml  

Vial;  2ml  

Vial:  2ml  

Vial;  2ml  

Vial:  2ml  „ 

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  _ 

Vial:  2ml  „ 

Vial:  2ml  ; 

Vial:  2ml  ^ 

Vial:  2ml  

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml 

Vial:  2ml  _ _ 

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  _ 

Vial:  2ml  - 

Vial:  2ml  

Vial:  2ml  „ 

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial;  2ml  

Vial:  2ml  

Vial;  2ml  

Vial:  2ml  

Vial;  2ml  

Vial:  2ml  

Vial:  2ml 

Vial:  2ml  

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  

Vial;  2ml  _ 

Vial:  2ml  

Vial:  2ml  

Vial:  2ml  

VtW:  2ml  

Vial:  2ml  

Vial:  2ml  

Vial;  2ml  

Vial;  2ml  „ 

Vial:  2ml  

Fiber  Drum:  30  Galk>ns  

Plastic  Bottle  Containing  40  ml 

Plastic  vial  or  tx}ttle  containing  50  stand- 
ard discs. 
Plastic  vial  containing  50  starvjard  discs  .. 

Plastic  vial  containing  50  standard  discs  .. 


Date 


04/10/73 
04/10/73 
04/10/73 
09/04/80 
05/15/84 
04/10/84 
04/10/84 
03/08/79 
05/15/84 
05/15/84 
05/15/84 
03/08/79 
03/08/79 
05/15/84 
03/08/79 
04/10/84 
05/15/84 
05/15/84 
05/15/84 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
06/19/74 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
12/19/94 
06/22/82 
03/30/77 

06/15/88 

06/15/88 


Supplier 

Toxi-Lab.  Inc 

Toxi-Lab.  IrK 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab,  Inc 

Toxi-Lab.  Inc 

Toxi-Lab.  IrK 

Toxi-Lab.  IrK 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab.  Inc 

Toxi-Lab,  Inc 

Tudor  Laboratories,  Inc. .. 
Tudor  Latxjratories,  Inc. .. 
Tudor  Laboratories,  Inc. .. 
Universal  Reagents,  Inc. . 

Utak  Latx>ratories 

Utak  Laboratories 

Utak  Lalxiratories 

Utak  Lalxjratories 

Utak  Latxjratories 

Utak  Laboratories 

Utak  Laboratories 

Utak  Latxjratories 

Utak  Latxjratories 

Utak  Laboratories 

Utak  Latx)ratories 

Utak  Laboratones 

Utak  Laboratories 

Utak  Laboratories 

Utak  Laboratories 

Ventrex  Laboratories,  Inc. 
Ventrex  Laboratones,  Inc. 
Ventrex  Laboratones,  Inc. 
Ventrex  Laboratories.  Inc. 
Ventrex  Laboratories.  Inc. 
WIen  Laboratories,  Inc.  ... 
Wien  Laboratones,  Inc.  ... 
Wien  Latioratones,  Inc.  ... 
Wien  Laboratories,  Inc.  ... 
Wien  Latx)ratories,  Inc.  ... 

Wien  Latx)ratories,  IrK.  ... 
Wien  Laboratones,  Inc.  ... 


Product  name 


Supplemental   Standard   Toxi-Discs   No. 

SD-6  Catalog  No.  236. 

Toxi-Control 

Toxi-Control  THC  

Toxi-Disc  A  Series  

Toxi-Disc  B  Series  

Toxi-Discs  Library  II,  No  3  Catakjg  No. 

131C. 
Toxi-Discs  Library  II,  No.  1  Catalog  No. 

131A. 
Toxi-Discs  Library  II,  No.  10  Catalog  No. 

131K. 
Toxi-Discs  Library  II,  No.  11,  Catak>g  No. 

131L. 
Toxi-Discs  Library  II,  No.  12  Catalog  No. 

131M. 
Toxi-Discs  Library  II,  No.  2  Catalog  No. 

131B. 
Toxi-Discs  Library  II,  No.  5  Catalog  No. 

131E. 
Toxi-Discs  Litjrary  II,  No.  8  Catalog  No. 

131H. 

Toxi-Discs  THC 

Toxi-Grams  

Toxi-Lab  Cannabinoid  (THC)  Screen  

FPIA  Phenobarbital  Kit  -  Cat.  No.  105  

Phenotiarbital  Calibrator  Kit  Cat.  No.  205 
Phenot)arbital  Calibrators  B,  C,  D,  E,  F  ... 
Drug  Monitoring  &  Toxicology  No.  DM  90- 

5,  DM-62. 
Toxkxjiogy  Control-High  Range 

Anticonvulsants  No.  71910. 
Toxicology  Control-High  Range  BartJitu- 

ratesNo.  71916. 
ToxKOlogy  Control-High  Range  Hypnotk; 

Plus  Acetaminophem,  No.  71918. 
Toxicology  Control-High  Range  Hypnotk; 

Plus  Salicylate,  No.  71920. 
Toxicology  Control-Mid  Range 

Anticonvulsants  No.  71911. 
Toxcology    Control-Mid    Range    Barbitu- 
rates No.  71917. 
ToxKology  Control-Mid  Range   Hypnotic 

Plus  Acetaminophem,  No.  71919. 
Toxicology  Control-Mid  Range  Hypnotic 

Plus  Salicylate,  No.  71921. 
ToxKOlogy  Serum  Control-Dried  1.88112  .. 
Toxkxjiogy  Serum  Control-Dried  i881 13  .. 
Toxkxjiogy  Serum  Control-Dned  i88120  .. 
Toxicology  Serum  Control-Dried  Catalog 

Nos.    44610,    44612,    44632,    44635, 

44636.  44637,  44642,  44645,  44646, 

44647,  44658.. 
Toxicology  Urine  Control-Dried  188IOO  .... 
ToxKology  Urine  Control-Dried  i88121   .... 
Toxicology   Urine   Control-Dried   Catalog 

Nos.  44650,  44651,  44652,  44653. 

PTH  Antiserum 

PTH  Assay  Buffet  

PTH  Omega  Radioimmunoassay  Kit 

PTH  Second  Antibody  

PTH  Tracer  Buffer 

3H  Dihydrotestosterone  Cat.  No.  D-1916  . 

3H  Epi-Testosterone  Cat.  No.  T-1028 

3H  Testosterone  Cat.  No.  T-3027  

ANS  Buffer  pH  8.6  Catalog  No.  T-5144  ... 
Buffer  Reagent  pH  8.6  Catatog  No.  T- 

5065. 
Coated  Chiarcoal  Suspension  No.  T-5077 
Dihydrotestosterone  Standard  1  ng/ml  Cat. 

No.  D-1928. 


Form 


PlastK  vial  containing  50  standard  discs  .. 

PlastK  Bottle  Containing  50  ml 

Plastic  Bottle  Containing  50  ml 

Plastic  vial  containing  50  standard  discs  .. 
PlastK  vial  containing  50  standard  discs  .. 
Plastic  vial  containing  50  starxlard  discs  .. 

PlastK  vial  containing  50  standard  discs  .. 

PlastK  vial  containing  50  standard  discs  .. 

Plastic  visal  containing  50  standard  discs 

plastic  vial  containir>g  50  standard  discs  .. 

PlastK  vial  containing  50  standard  discs  .. 

PlastK  via  containing  50  standard  discs  .. 

Plastic  vial  containing  50  standard  discs  .. 

PlastK  vial  containing  50  standard  discs  .. 
Glass     Jar     Containing     50     or     100 
Chromatograms. 

Kit:  50  tests  

Kit:  100  tests  

Kit  6  vials  

Vial;  4.0  ml  


Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 

10ml 

Bottle 
Bottle 
Bottle 

10ml 
10ml 
10ml 

In  Bottles 


Bottle:  20ml 
Bottle:  10ml 
Bottle:  1  oz. 


Vial:  5ml  

Vial:  10ml  

Kit:  60  tests 

Vial:  10ml  

Vial:  5  ml  

Vial:  5.5ml  

Vial:  5.5ml  

Vial:  5.5ml  

PlastK  Bottle:  100ml 
Bottle;  4oz 


Bottle:  4oz. 
Vial:  5.5ml  . 


Date 


06/15/88 

03/30/77 

10/05/83 
05/06/75 
05/06/75 
06/15/88 

06/15/88^ 

06/15/88 

06/15/88 

06/15/88 

06/15/88 

06/15/88 

06/15/88 

10/05/83 
09/24/80 

10/05/83 
11/27/89 
11/27/89 
11/27/89 
10/09/90 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

07/29/82 
07/29/82 
07/29/82 
05/24/76 


07/29/82 
07/29/82 
05/24/76 

04/12/90 
04/12/90 
04/12/90 
04/12/90 
04/12/90 
02/21/91 
02/21/91 
02/21/91 
05/14/75 
12/22/72 

12/22/72 

02/21/91 
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Supplier 


Wien  Latoratones.  Inc. 

Wien  Laboratories,  IrK. 

Wien  Laboratones.  Inc. 
Wien  Laboratones,  Inc. 
Wien  Laboratones,  Inc. 


Wien  Laboratories,  Inc 

Windsor  Laboratones,  Inc. 
Windsor  Laboratones.  Inc. 


Product  name 


Ep«-Testosterone  Standard.  lOng/ml  Cat. 

No.  T-1016 
Ep»-Testosterone  Test  Set  Cat.  No.  TS- 

1010. 
MettTamphetamine:  HRP  EIA  Conjugate  .. 
T3  Butter  Reagerrt  Catalog  r4o.  T-5156  ... 
Testosterone  Starxlard,  lOng/ml  Cat.  Ho. 

T-3039 
Testosterone  Test  Set  Cat.  No.  TS-333  ... 

Calt>rators  FPR  Phenobarbrtal  

PhenobartNtal   Fluorescence   Potarization 

Immufxjassay  Kit. 


Form 


Vial:  5.5ml  ... 
Kit:  2  Bottles 


Vial:  5ml,  10ml  .... 
PtastK  Vial:  20mi 
Vial:  5.5ml  


Kit  2Bonies  . 
Kit:  6  Vials  .... 
Kit  100  tests 


Date 


Tuesday 
March  28,  1995 


02/21/91 

02/21/91 

06/25«0 
09/13/78 
02/21/91 

02/21/91 
10/30/86 
11/20/86 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2627 

RIN  1212-AA77 

Disclosure  to  Participants 

AGENCY:  Pension  BeneOt  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pension  BeneHt  Guaranty 
Corporation  is  proposing  regulations  to 
implement  a  new  notice  requirement 
under  section  4011  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
Section  4011  requires  plan 
administrators  of  certain  underfunded 
plans  to  provide  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  on 
the  PBGC's  guarantee. 

DATES:  Comments  must  be  received  on 
or  before  April  27.  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  will  be 
available  for  public  inspection  at  the 
PBGC's  Communications  and  Public 
Affairs  Department,  Suite  240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  I.  Ashner.  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 
Attorney,  Office  of  the  General  Counsel, 
PBGC,  1200  K  Street,  NW..  Washington. 
DC  20005-4026. 202-326-4024 (202- 
326-4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATK3N:  On 
December  8.  1994,  section  775  of  the 
Retirement  Protection  Act  of  1994 
(subtitle  F  of  title  VII  of  the  Uruguay 
Round  Agreements  Act,  Pub.  L.  No. 
103-465.  108  Stat.  4809  (1994))  added 
section  4011  to  ERISA.  Under  section 
4011,  a  plan  subject  to  the  variable  rate 
premium  under  section  4006(a)(3)(E) 
must  provide  a  notice  (the  "Participant 
Notice")  unless  the  plan  meets  one  of 
the  exemptions  discussed  below. 

DRC  Exception  Test 

A  plan  does  not  have  to  provide  the 
Participant  Notice  for  a  plan  year  if  it 
meets  the  DRC  Exception  Test  in 
§  2627.3(b)  for  that  plan  year  or  the  prior 
plan  year.  In  general,  a  plan  passes  that 
test  if  it  is  exempt  from  making  a  deficit 
reduction  contribution  ("DRC")  by 
reason  of" section  302(d)(9)  of  ERISA. 

Prior  Plan  Year  Option 

The  Participant  Notice  for  a  plan  year 
must  be  provided  during  that  plan  year. 
Because  in  many  cases  the  DRC  is  not 


available  until  after  the  end  of  the  plan 
year,  §  2627.3(a)  provides  that  the  plan 
administrator  may  determine  whether  a 
Participant  Notice  is  required  for  a  plan 
year  by  applying  the  DRC  Exception 
Test  to  that  plan  year  or  the  prior  plan 
year. 

1994  Plan  Year 

A  plan  administrator  may  test 
whether  a  Participant  Notice  is  required 
for  the  1995  plan  year  by  applying  the 
DRC  Exception  Test  to  the  1994  plan 
year.  Because  the  exemption  from  the 
DRC  under  section  302(d)(9)  applies 
only  to  post-1994  plan  years, 
§  2627.3(b)(2)  includes  a  rule  for 
determining  whether  a  plan  meets  the 
DRC  Exception  Test  for  the  1994  plan 
year:  the  plan  must  satisfy  any 
requirement  in  section  302(d)(9)(D)(i) 
for  any  two  of  the  plan  years  beginning 
in  1992.  1993,  and  1994. 

Special  Relief  Rules  for  Small  Plans 

1 995  Exemption 

A  plan  that  is  exempt  from  the  DRC 
for  either  the  1994  or  1995  plan  year 
because  it  is  a  "small  plan"  under 
section  302(d)(6)(A)  (100  or  fewer 
participants)  does  not  have  to  give  the 
Participant  Notice  for  the  1995  plan  year 
(§  2627.5(a)). 

Small  Plan  DRC  Exception  Test 

For  a  post-1995  plan  year,  a  plan  is 
not  exempt  from  the  Participant  Notice 
requirement  solely  because  it  is  a  small 
plan.  Like  all  plans,  a  small  plan  is 
exempt  for  a  post-1995  plan  year  if  it 
meets  the  DRC  Exception  Test  for  that 
plan  year  or  the  prior  plan  year.  Because 
small  plans  do  not  ordinarily  perform 
the  calculations  necessary  to  determine 
whether  they  are  exempt  from  the  DRC 
requirement,  the  proposed  regulation 
provides  several  optional  simplified 
rules  that  small  plans  may  use  in 
applying  the  DRC  Exception  Test. 

First,  §2627. 5(b)(1)  provides  that  for 
purposes  of  applying  the  DRC  Exception 
Test,  a  small  plan  may  determine  its 
funded  current  liability  percentage 
(under  section  302(d)(9)(C))  by  using  the 
beginning-of-plan-year  market  value  of 
assets  and  the  beginning-of-plan-year 
current  liability  for  total  benefits  that  it 
reports  on  Schedule  B  to  Form  5500 
(e.g.,  on  the  1994  form,  line  6c  and 
column  (3)  of  line  6d(iv)). 

Second.  §  2627.5(b)(2)  includes  a 
special  rule  for  determining  whether  a 
small  plan  satisfies  the  requirements  of 
section  302(d)(9)(D)(i)  for  a  pre-1995 
plan  year.  (This  rule  only  affects 
Participant  Notices  for  1996,  1997.  and 
1998  plan  years.)  Under  this  special 
rule,  a  small  plan  satisfies  those 


requirements  for  a  pre-1995  plan  year  if 
the  ratio  of  the  plan's  assets  (without 
subtracting  any  credit  balance  under 
section  302(b))  to  its  current  liability 
(using  the  highest  allowable  interest  rate 
under  section  302(d)(7)(C))  for  that  plan 
year  was  at  least  90  percent. 

Third,  §  2627.5(b)(3)  provides  a 
special  rule  that  a  small  plan  may  use 
to  adjust  its  current  liability  to  reflect 
the  difference  between  the  top  interest 
rate  in  the  permissible  interest  rate 
corridor  for  the  plan  year  and  the 
interest  rate  the  plan  used.  A  small  plan 
that  chooses  not  to  recalculate  its 
current  liability  using  the  higher  interest 
rate  may  adjust  its  current  liability  by 
decreasing  the  current  liability  by  one 
percent  for  each  tenth  of  a  percentage 
point  by  which  the  top  interest  rate  in 
the  permissible  corridor  exceeds  the 
interest  rate  the  plan  used. 

For  example,  assume  that  a  small 
plan's  current  liability  as  of  January  1, 
1996,  is  $200,000,  based  on  an  interest 
rate  of  7.43  percent.  Assume  further  that 
the  top  rate  in  the  corridor  for  the  1996 
plan  year  is  8.17  percent.  Because  8.17 
exceeds  7.43  by  0.74.  the  current 
liability  could  be  reduced  by  7.4  percent 
to  $185,200  (92.6  percent  of  $200,000). 

New  Plans 

Section  2627.4  exempts  new  and 
newly-covered  plans  from  the 
Participant  Notice  requirement  for  their 
first  plan  year  of  coverage  by  the  PBGC 
insurance  system. 

Mergers,  Consolidations,  and  SpinoRs 

The  PBGC  invites  comments  on  how 
to  address  DRC  testing  and  other  related 
issues  where  a  plan  has  been  involved 
in  a  merger,  consolidation,  or  spinoff 
since  the  prior  plan  year. 

Persons  Entitled  to  Receive  Notice 

Section  2627.6  requires  that  the 
Participant  Notice  be  issued  to 
participants,  beneficiaries,  alternate 
payees,  and  any  employee  organization 
that  represents  participants  for  purposes 
of  collective  bargaining.  Plan 
administrators  may  select,  as  the  date 
for  determining  who  is  entitled  to 
receive  the  Participant  Notice  for  a  plan 
year,  any  date  between  the  last  day  of 
the  prior  plan  year  and  the  day  on 
which  the  Participant  Notice  is  due.  A 
plan  administrator  may  select  the  same 
or  a  different  date  for  each  plan  year,  as 
long  as  a  change  in  dates  between  plan 
years  does  not  exclude  a  substantial 
number  of  participants  and 
beneficiaries. 

Time  Limit  for  Issuing  Notice 

Under  §2627.7,  the  plan 
administrator  must  provide  the 


Participant  Notice  for  a  plan  year  no 
later  than  two  months  after  the 
deadline,  including  extensions,  for 
filing  the  annual  report  (Form  5500 
series)  for  the  prior  plan  year  (see  29 
CFR  2520.104a-5(a)(2)).  This  is  also  the 
time  limit  for  furnishing  the  summary 
annual  report  for  the  prior  plan  year  (see 
29  CFR  2520.104b-10(c)).  Section 
2627.7  allows  the  PBGC  to  extend  the 
time  limit  for  issuing  the  Participant 
Notice  when  the  President  of  the  United 
States  declares  that  a  major  disaster 
exists. 

Manner  of  Issuing  Notice 

Section  2627.8  requires  plan 
administrators  to  issue  the  Participant 
Notice  in  a  manner  reasonably 
calculated  to  ensure  actual  receipt. 
Methods  acceptable  for  furnishing  the 
summary  annual  report  are  acceptable; 
plan  administrators  may  not  merely  post 
the  Participant  Notice  at  worksite 
locations. 

The  plan  administrator  may  issue  the 
Participant  Notice  for  a  plan  year 
together  with  another  document,  such 
as  the  summary  annual  report  for  the 
prior  plan  year,  so  long  as  the 
Participant  Notice  is  in  a  separate 
document. 

Content  of  Notice 

Section  2627.9  requires  that  the 
Participant  Notice  include  (1)  certain 
identifying  information,  (2)  information 
on  the  plan's  funding  status  (the  "Notice 
Funding  Percentage,"  a  statement  that 
the  funding  level  may  be  substantially 
lower  if  the  plan  terminates, 
identification  of  any  plan  years  during 
the  five  immediately  preceding  plan 
years  for  which  the  IRS  granted  a 
minimum  funding  waiver,  and 
identification  of  any  plan  years  for 
which  the  plan  has  not  received  the 
minimum  contribution  required  under 
section  302  of  ERISA),  and  (3) 
information  on  the  PBGC's  guarantee 
(the  nature  of  the  guarantee,  a  summary 
of  the  types  of  benefits  that  are  not 
guaranteed,  and  the  limitations  on  the 
guarantee,  e.g.,  the  maximum  benefit 
guaranteed).  Participants  must  be 
informed  that  they  can  obtain  additional 
information  on  the  guarantee  by 
requesting  a  PBGC  booklet  from  Box 
YGP.  Pueblo,  Colorado  81009,  and 
advised  of  the  current  price  of  the 
booklet.  (The  booklet  will  be  available 
for  $1.25  beginning  January  1,  1996.  The 
PBGC  anticipates  that  it  will  provide 
information  on  any  future  price 
increases.) 

Notice  Funding  Percentage 

The  Notice  Funding  Percentage  is  the 
plan's  "funded  current  liability 


percentage,"  as  that  term  is  defined  in 
section  302(d)(9)(C)  of  ERISA  (i.e.. 
assets  are  not  reduced  by  any  credit 
balance  and  the  highest  allowable 
interest  rate  is  used).  This  is  the  same 
percentage  that  is  used  to  determine 
whether  the  Participant  Notice  is 
required.  The  Participant  Notice  may 
include  the  Notice  Funding  Percentage 
for  either  the  plan  year  for  which  the 
Participant  Notice  is  issued  or  for  the 
prior  plan  year.  A  small  plan  may 
determine  its  funded  current  liability 
percentage  for  a  plan  year  using  the 
simplified  rules  ia  the  Small  Plan  DRC 
Exception  Test. 

A  plan's  funded  current  liability 
percentage  will  not  necessarily  reflect 
the  plan's  funding  level  if  the  plan  were 
to  terminate.  Different  actuarial 
assumptions  are  used  to  calculate 
current  liability  and  termination 
liability.  In  addition,  the  PBGC's 
experience  is  that  a  plan's  funding  level 
often  drops  just  prior  to  termination.  In 
the  interest  of  consistency  and 
administrative  simplicity,  the  PBGC 
proposes  to  base  the  Notice  Funding 
Percentage  on  the  plan's  funded  current 
liability  percentage. 

Model  Notice 

The  Appendix  includes  a  Model 
Participant  Notice  as  an  example  of  a 
Participant  Notice  that  meets  the 
requirements  of  the  proposed  rule. 

Foreign  Language  Requirements 

As  in  the  case  of  the  summary  annual 
report  (29  CFR  2520.104b-10(e)).  when 
specified  numbers  or  percentages  of 
participants  are  literate  only  in  the  same 
non-English  language,  the  plan 
administrator  is  required  to  provide 
them  vdth  a  Participant  Notice  that 
prominently  displays  a  legend,  in  their 
common  foreign  language,  offering  them 
assistance  in  that  language. 

Relationship  to  70  Percent  Disclosure 
Requirement 

The  plem  administrator  of  a  plan  that 
is  less  than  70  percent  funded  must 
disclose  the  plan's  funding  percentage 
in  the  annual  report  and  the  summary 
annual  report  (sections  103(d)(ll)  and 
104(b)(3)  of  ERISA).  The  Department  of 
Labor  has  advised  the  PBGC  that  if  a 
plan  administrator  provides  the 
Participant  Notice  under  section  4011, 
the  Department  of  Labor  will  treat  the 
plan  administrator  as  having  complied 
with  the  requirement  to  disclose  the 
plan's  funding  percentage  (for  the  prior 
plan  year)  in  the  summary  annual 
report.  (The  plan  administrator  still  will 
be  required  to  disclose  the  plan's 
funding  percentage  in  the  annual 
report.) 


Penalties  for  Non-Compliance 

Failure  to  issue  a  Participant  Notice  in 
accordance  with  the  requirements  of 
this  part  would  constitute  a  violation  of 
title  rv  of  ERISA.  The  PBGC  may 
remedy  violations  of  notification 
requirements  by  assessing  a  penalty 
under  section  4071.  Section  4071 
authorizes  the  agency  to  assess  a 
penalty,  payable  to  the  PBGC,  against  a 
plan  administrator  who  fails,  within  the 
specified  time  limit,  to  provide  any 
Participant  Notice,  or  who  omits 
material  information  from  a  Participant 
Notice.  (The  penalty  may  not  exceed 
$1,000  for  each  day  for  which  the  failure 
continues.) 

If  a  plan  administrator  issues  a 
Participant  Notice  for  the  1995  plan  year 
that  meets  the  requirements  of  this 
proposed  rule,  the  PBGC  will  not  assess 
section  4071  penalties  based  on  a  failure 
to  comply  with  any  different 
requirements  of  a  final  rule 
implementing  section-4011. 

EfTiective  Date 

The  Participant  Notice  requirement 
applies  for  plan  years  begiiming  on  or 
after  January  1,  1995. 

E.G.  12866  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866.  The  provisions 
in  this  proposed  rule  will  implement 
pohcy  decisions  made  by  Congress  in 
imposing  a  participant  notice 
requirement.  They  reflect  the  PBGC's 
interpretation  of  the  statutory  standards 
and  prescribe  the  time.  form,  and 
manner  of  issuance  of  the  required 
notice. 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  PBGC 
certifies  that,  if  adopted,  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
as  provided  in  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.),  sections  603  and  604  do  not 
apply. 

Small  plans  are  exempt  from  the 
Participant  Notice  requirement  for  the 
1995  plan  year.  For  subsequent  plan 
years,  neither  the  cost  of  determining 
whether  a  plan  is  subject  to  the 
Participant  Notice  requirement  nor  the 
cost  of  preparing  emd  issuing  the 
Participant  Notice  is  expected  to  be 
significant  for  a  substantial  number  of 
small  entities.  The  proposed  regulation 
contains  special  rules  designed  to 
simplify  the  Participant  Notice 
requirement  for  small  plans. 
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List  of  Subjects— 29  CFR  Part  2627 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  subchapter  C. 
chapter  XXVI  of  29  CFR  by  adding  a 
new  part  2627  to  read  as  follows: 

PART  2627— DISCLOSURE  TO 
PARTICIPANTS 

2627.1  Purpose  and  scope. 

2627.2  Definitions. 

2627.3  Notice  requirement. 

2627.4  Exemption  for  new  and  newly- 
covered  plans. 

2627.5  Small  plan  rules. 

2627.6  Persons  entitled  to  notice. 

2627.7  Time  of  notice. 

2627.8  Manner  of  issuance  of  notice. 

2627.9  Form  of  notice. 
Appendix  to  part  2627 

Authority:  29  U.S.C.  1302(b)(3).  1311. 

§  2627. 1    Purpose  and  scope. 

(a)  Purpose.  This  part  prescribes  rules 
and  procedures  for  complying  with  the 
requirements  of  section  401 1  of  the  Act. 

(b)  Scope.  This  part  applies  for  any 
plan  year  beginning  on  or  after  January 
1.  1995.  with  respect  to  any  single- 
employer  plan  that  is  covered  by  section 
4021  of  the  Act. 

§2627.2    Dsflnltions. 

For  purposes  of  this  part: 

Act  means  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended. 

Participant  has  the  meaning  in 
§2617.2  of  this  chapter. 

Participant  Notice  means  the  notice 
required  pursuant  to  section  401 1  of  the 
Act  and  this  part. 

Plan  administrator  means  the 
administrator,  as  defined  in  section 
4001(a)(l)of  the  Act. 

§2627.3    Notice  rsqulrsment 

(a)  General.  Except  as  provided  in 
§§  2627.4  and  2627.5(a).  a  plan  is 
subject  to  the  Participant  Notice 
requirement  for  a  plan  year  if — 

(1)  A  variable  rate  premium  is  payable 
for  the  plan  under  section  4006(a)(3)(E) 
of  the  Act  and  part  2610  of  this  chapter 
for  that  plan  year;  and 

(2)  The  plan  does  not  meet  the  Deficit 
Reduction  Contribution  ("DRC") 
Exception  Test  in  paragraph  (b)  of  this 
section  (which  may  be  applied  using  the 
Small  Plan  DRC  Exception  Test  rules  in 
§  2627.5(b).  where  appUcable)  for  that 
plan  year  or  for  the  prior  plan  year. 

(b)  DRC  Exception  Test.  (1)  Basic  rule. 
A  plan  meets  the  DRC  Exception  Test 
for  a  plan  year  if  it  is  exempt  from  the 
requirements  of  section  302(d)  of  the 
Act  for  that  plan  year  by  reason  of 


section  302(d)(9).  without  regard  to  the 
small  plan  exemption  in  section 
302(d)(6)(A). 

(2)  1994  plan  year.  A  plan  satisfies  the 
DRC  Exception  test  for  the  1994  plan 
year  if.  for  any  two  of  the  plan  years 
beginning  in  1992.  1993.  and  1994 
(whether  or  not  consecutive),  the  plan 
satisfies  any  requirement  of  section 
302(d)(9)(D)(i)ofthe  Act. 

(c)  Penalties  for  non-compliance.  If  a 
plan  administrator  fails  to  provide  a 
Participant  Notice  within  the  specified 
time  limit  or  omits  material  information 
from  a  Participant  Notice,  the  PBGC 
may  assess  a  penalty  under  section  4071 
of  the  Act  of  up  to  $1,000  a  day  for  each 
day  that  the  failure  continues. 

§  2627.4    Exemption  for  new  and  newty- 
covered  plans. 

A  plan  (other  than  a  plan  resulting 
from  a  consolidation  or  spinoff)  is 
exempt  from  the  requirement  to  provide 
a  Participant  Notice  for  the  first  plan 
year  for  which  the  plan  must  pay 
premiums  under  part  2610  of  this 
chapter. 

§2627.5    Small  plan  rules. 

(a)  1995  plan  year  exemption.  A  plan 
that  is  exempt  from  the  requirements  of 
section  302(d)  of  the  Act  for  the  1994  or 
1995  plan  year  by  reason  of  section 
302(d)(6)(A)  is  exempt  from  the 
Participant  Notice  requirement  for  the 
1995  plan  year. 

(b)  Small  Plan  DRC  Exception  Test.  In 
determining  whether  the  Participant 
Notice  requirement  applies  for  a  plan 
year  beginning  after  1995.  the  plan 
administrator  of  a  plan  that  is  exempt 
fi-om  the  requirements  of  section  302(d) 
of  the  Act  by  reason  of  section 
302(d)(6)(A)  for  the  plan  year  being 
tested  may  use  any  one  or  more  of  the 
following  rules  in  determining  whether 
the  plan  meets  the  DRC  Exception  Test 
for  that  plan  year: 

(1)  Use  of  Schedule  B  data.  For  any 
plan  year  for  which  the  plan  is  exempt 
ftx)m  the  requirements  of  section  302(d) 
of  the  Act  by  reason  of  section 
302(d)(6)(A).  provided  both  of  the 
following  adjustments  are  made — 

(i)  The  market  value  of  the  plan's 
assets  as  of  the  beginning  of  the  plan 
year  (as  required  to  be  reported  on  Form 
5500.  Schedule  B)  may  be  substituted 
for  the  actuarial  value  of  the  plan's 
assets  as  of  the  valuation  date;  and 

(ii)  The  plan's  current  liability  for  all 
participants'  total  benefits  as  of  the 
begiiming  of  the  plan  year  (as  riquired 
to  be  reported  on  Form  5500.  Schedule 
B)  may  be  substituted  for  the  plan's 
current  liability  as  of  the  valuation  date. 

(2)  Pre-1995  plan  year  90  percent  test. 
A  plan  that  is  exempt  from  the 


requirements  of  section  302(d)  of  the 
Act  for  a  pre-1995  plan  year  by  reason 
of  section  302(d)(6)(A)  satisfies  the 
requirements  of  section  302(d)(9)(D)(i) 
for  that  pre-1995  plan  year  if  the  ratio 
of  its  assets  to  its  current  liability  for 
that  plan  year  is  at  least  90  percent.  For 
this  purpose,  the  plan's  assets  are 
valued  without  subtracting  any  credit 
balance  under  section  302(b)  of  the  Act, 
and  its  current  liability  is  determined 
using  the  highest  interest  rate  allowable 
for  the  plan  year  under  section 
302(d)(7)(C). 

(3)  Interest  rate  adjustment.  If  the 
interest  rate  used  to  calculate  current 
liability  for  a  plan  year  is  less  than  the 
highest  rate  allowable  for  the  plan  year 
under  section  302(d)(7)(C)  of  the  Act, 
the  current  liability  may  be  reduced  by 
one  percent  for  each  tenth  of  a 
percentage  point  by  which  the  highest 
rate  exceeds  the  rate  so  used. 

§  2627.6    Persons  entitled  to  receive  notice. 

The  plan  administrator  must  provide 
the  Participant  Notice  to  each  person 
who  is  a  participant,  a  beneficiary  of  a 
deceased  participant,  an  alternate  payee 
(as  defined  in  section  206(d)(3)(K)  of  the 
Act),  or  an  employee  organization  that 
represents  any  group  of  participants  for 
purposes  of  collective  bargaining.  To 
determine  who  is  a  person  that  must 
receive  the  Participant  Notice,  the  plan 
administrator  may  select  any  date 
during  the  period  beginning  with  the 
last  day  of  the  previous  plan  year  and 
ending  with  the  day  on  which  the 
Participant  Notice  for  the  plan  year  is 
due,  provided  that  a  change  in  the  date 
from  one  plan  year  to  the  next  does  not 
exclude  a  substantial  number  of 
participants  and  beneficiaries. 

§2627.7    Time  of  notice. 

The  Participant  Notice  for  a  plan  year 
must  be  issued  no  later  than  two  months 
after  the  deadline  for  filing  the  annual 
report  for  the  previous  plan  year  (see 
§  2520.104a-5(a)(2)  of  this  title).  When 
the  President  of  the  United  States 
declares  that,  under  the  Disaster  Relief 
Act  of  1974.  as  amended  (42  U.S.C. 
5121.  5122(2).  5141(b)).  a  major  disaster 
exists,  the  PBGC  may  extend  the  due 
date  for  providing  the  Participant  Notice 
by  up  to  180  days. 

§  2627.8    Manner  of  Issuance  of  notice. 

The  Participant  Notice  shall  be  issued 
by  using  measures  reasonably  calculated 
to  ensure  actual  receipt  by  the  persons 
entitled  to  receive  it.  It  may  be  issued 
together  with  another  dcouiftent.  such 
as  the  summary  annual  report  required 
under  section  104(b)(3)  of  the  Act  for 
the  prior  plan  year,  but  must  be  in  a 
separate  document. 


§  2627.9    Form  of  notice. 

(a)  General.  The  Participant  Notice 
shall  be  written  in  a  manner  calculated 
to  be  understood  by  the  average  plan 
participant  and  not  to  mislead 
recipients.  The  Model  Participant 
Notice  in  the  Appendix  of  this  part 
(when  properly  completed)  is  an 
example  of  a  Participant  Notice  meeting 
the  requirements  of  this  section. 

(b)  Content.  The  Participant  Notice 
shall  include — 

(1)  Identifying  information  (the  name 
of  the  plan  and  the  contributing 
sponsor,  the  employer  identification 
number  of  the  contributing  sponsor,  the 
plan  number,  the  plan  year  for  which 
the  notice  is  given,  and  the  name, 
address,  and  telephone  number  of  the 
plan  administrator  and  of  the 
individuaUs)  who  can  answer  questions 
about  the  plan's  funding); 

(2)  The  FJotice  Funding  Percentage  for 
the  plan  year,  determined  in  accordance 
with  paragraph  (c)  of  this  section; 

(3)  A  statement  that  the  funding  level 
of  the  plan  may  be  substantially  lower 
if  the  plan  terminates; 

(4)  If  the  plan  has  been  granted  a 
minimum  funding  waiver  under  section 
303  of  the  Act  for  any  of  the  five  plan 
years  immediately  preceding  the  plan 
year  and  the  amortization  base 
established  as  a  result  thereof  has  not 
(as  of  the  end  of  the  prior  plan  year) 
been  reduced  to  zero,  a  statement 
identifying  each  such  plan  year  and  an 
explanation  of  a  minimum  funding 
waiver; 

(5)  If  the  plan  has  not  received  the 
minimum  contribution  required  under 
section  302  of  the  Act  for  tmy  prior  plan 
year,  a  statement  identifying  each  such 
plan  year; 

(6)  A  summary  of  plan  benefits 
guaranteed  by  the  PBGC,  with  an 
explanation  of  the  limitations  on  such 
guarantee;  and 

(7)  A  statement  that  further 
information  about  the  PBGC's  guarantee 
may  be  obtained  by  requesting  the 
booklet  "Your  Guaranteed  Pension" 
from  Box  YGP,  Pueblo.  Colorado  81009. 
along  with  the  current  price  of  the 
booklet. 

(c)  Notice  Funding  Percentage. 

(1)  General  Rule.  The  Notice  Funding 
Percentage  that  must  be  included  in  the 
Participant  Notice  for  a  plan  year  is  the 
"funded  current  liability  percentage"  (as 
that  term  is  defined  in  section 
302(d)(9)(C)  of  the  Act)  for  that  plan 
year  or  the  prior  plan  year. 

(2)  Small  plans.  A  plan  that  is  exempt 
from  the  requirements  of  section  302(d) 
of  the  Act  for  a  plan  year  by  reason  of 
section  302(d)(6)(A)  may  determine  its 
funded  current  liability  percentage  for 


that  plan  year  using  the  Small  Plan  DRC 
Exception  Test  rules  in  §  2627.5(b). 

(d)  Additional  information.  The  plan 
administrator  may  include  in  the 
Participant  Notice  a  statement  that  a 
plan's  underfunding  will  not  necessarily 
lead  to  its  termination  and  that  the  risk 
of  benefit  loss  in  the  event  of  its 
termination  depends  on  its  funding 
level  and  the  financial  condition  of  the 
companies  responsible  for  its  funding. 
The  plan  administrator  may  include  in 
the  Participant  Notice  any  other 
information  not  required  by  paragraph 
(b)  of  this  section  only  if  it  is  in  a 
separate  document. 

(e)  Foreign  languages.  In  the  case  of 

a  plan  that  (as  of  the  date  selected  under 
§  2627.6)  covers  the  numbers  or 
percentages  specified  in  §  2520.104b- 
10(e)  of  this  title  of  participants  literate 
only  in  the  same  non-English  language, 
the  plan  administrator  shall  provide 
those  participants  an  English-language 
Participant  Notice  that  prominently 
displays  a  legend,  in  their  common  non- 
English  language,  offering  them 
assistance  in  that  language,  and  clearly 
setting  forth  any  procedures j)articipants 
must  follow  to  obtain  such  assistance. 

Appendix  to  Part  2627 

Paragraph  A  is  an  example  of  a 
Participant  Notice  that  satisfies  the 
requirements  of  §  2627.9  when  the 
required  information  is  filled  in  (subject 
to  §§  2627.9{d)-(e),  where  applicable). 
Paragraph  B  is  a  table  of  maximum 
guaranteed  benefits  (which  the  PBGC 
will  update  yearly). 

A.  Model  Participant  Notice 

Notice  to  Participants  of  [Plan  Name, 
EIN,  PN]  Sponsored  by  [Contributing 
Sponsors]  [Plan  Year  19XX] 

We  are  required  by  law  to  provide  you 
with  information  on  the  funding  level  of 
your  defined  benefit  pension  plan  and 
the  benefits  guaranteed  by  the  Pension 
Benefit  Guaranty  Corporation  (PBGC),  a 
U.S.  government  agency. 
Your  Plan's  Funding 

Your  plan  has  (INSERT  NOTICE  FUNDING 
PERCENTAGE!  percent  of  the  funds  needed 
for  benefits  promised  to  employees  and 
retirees.  Experience  has  shown  that  the 
funding  level  may  be  substantially  lower  if 
the  plan  terminates. 

A  plan's  funding  and  the  financial 
condition  of  a  company  must  be  considered 
when  determining  the  potential  risk  of 
benefit  loss. 

(Include  the  following  paragraph  only  if  the 
plan  has  been  granted  a  funding  waiver  in 
any  of  the  previous  five  plan  years.) 

Your  plan  received  a  funding  waiver  for 
(List  any  of  the  five  previous  plan  years  for 
which  a  funding  waiver  was  granted).  If  a 
company  is  experiencing  temporary  financial 


hardship,  the  Internal  Revenue  Service  may 
grant  a  funding  waiver  that  permits  the 
company  to  delay  contributions  that  fund  the 
pension  plan. 

(Include  the  following  sentence  only  if  the 
plan  has  not  received  a  minimum 
contribution  required  from  the  employer.) 

Your  plan  has  not  received  the  minimum 
contribution  required  from  the  employer  for 
(LIST  APPLICABUE  PLAN  YEARS). 

PBGC  Guarantees 

The  fact  that  a  plan  is  underfunded  does 
not  mean  that  it  will  terminate.  If  this  does 
occur,  the  PBGC  guarantees  all  pension 
benefits  for  most  people.  However,  some 
people  may  lose  some  benefits. 

The  PBGC  pays  pension  t>enefits.  up  to 
certain  maximum  limits. 

•  The  maximum  guaranteed  benefit  is 
(INSERT  FROM  TABLE]  per  month  or 
[INSERT  FROM  TABLE]  per  year  for  a  65- 
year-old  person  in  a  plan  that  terminates  in 
(INSERT  APPLICABLE  YEAR]. 

•  The  maximum  benefit  may  be  reduced 
for  an  individual  who  is  younger  than  age  65. 
For  example,  it  is  (INSERT  FROM  TABLE] 
per  month  or  [INSERT  FROM  TABLE]  per 
year  for  an  individual  who  starts  receiving 
benefits  at  age  55. 

•  The  maximum  benefit  will  also  be 
reduced  when  a  benefit  is  provided  for  a 
survivor. 

The  PBGC  does  not  guarantee  certain  types 
of  benefits. 

•  The  PBGC  does  not  guarantee  benefits 
for  which  you  do  not  have  a  vested  right 
when  a  plan  terminates,  usually  because  you 
have  not  worked  enough  years  for  the 
company. 

•  Benefit  increases  and  new  benefits  that 
have  been  in  place  for  less  than  a  year  are 
not  guaranteed.  Those  that  have  been  in 
place  for  less  than  5  years  are  only  partly 
guaranteed. 

•  Early  retirement  payments  that  are 
greater  than  payments  at  normal  retirement 
age  may  not  be  guaranteed.  For  example,  a 
supplemental  benefit  that  stops  when  you 
become  eligible  for  Social  Security  may  not 
be  guaranteed. 

•  Benefits  other  than  p>ension  benefits, 
such  as  health  insurance,  life  insurance, 
death  benefits,  vacation  pay,  or  severance 
pay  are  not  guaranteed. 

•  The  PBGC  does  not  pay  lump  sums 
exceeding  $3,500. 

Where  To  Get  More  Information 

Your  plan  administrator  is  (Name).  [Title], 
at  (Business  Address  and  Phone  Number].  If 
you  would  like  more  information  about  the 
funding  of  your  plan,  contact  [Name],  [Title], 
at  [Business  Address  and  Phone  Number]. 

For  more  information  about  PBGC  and  the 
benefits  it  guarantees,  you  may  request  a 
copy  of  'Your  Guaranteed  Pension"  for  $1.25 
by  writing  to  Box  YGP,  Pueblo,  Colorado 
81009.  ("Your  Guaranteed  Pension"  will  not 
be  available  until  [anuary  1,  1996.) 

B.  Table  of  Maximum  Guaranteed 
Benefits 
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If  a  plan  terminates  in — 


1995 


Issued  in  Washington.  DC.  this  20th  day  of 
March  1995. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  95-7548  Filed  3-27-91?;  8:45  ami 
WUJNQCOOf  770»-01-r 


The  maximum  guaranteed  benefit  for  an  individual 

starting  to  receive  benefits  at  the  age  listed  below  is 

the  amount  (monthiy  or  annual)  listed  below: 


Age  65 


Monthly 


$2,573.86 


Annual 


S30.686.32 


Age  55 


Monthly 


$1,158.24 


Annual 


$13,898.88 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  203 

[Doclwt  No.  R-95-1778;  FR-3866-F-01] 

RIN  2502-AQ47 

Single  Family  Mortgage  Limits: 
Re<Jelegation  of  Authority;  Final  Rule 

AGENCY:  Omce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD's 
Single  Family  Mortgage  Insurance 
regulations  to  recognize  the  redelegation 
of  the  authority  to  increase  Federal 
Housing  Administration  (FHA)  single 
family  maximum  mortgage  limits  and 
designate  high  cost  areas.  The  FHA 
Commissioner  is  redelegating  this 
authority  to  certain  officials  in  HUD's 
local  ofhces.  This  redelegation  is 
consistent  with  the  primary  objectives 
of  the  recent  reorganization  of  HUD's 
Office  of  Housing,  which  are  to  provide 
local  offices  with  more  direct  authority 
and  to  enhance  the  delivery  of  services 
to  cHents. 

EFFECTIVE  DATE:  April  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  Curry,  Office  of  Insured  Single 
Family  Housing,  Room  9276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  IX:  20410,  telephone  (202) 
708-2121,  or  (202)  708-4594  (TDD). 
{These  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  203(b)(2)  of  the  National 
Housing  Act  and  24  CFR  203.18(a)(1) 
prevent  insured  mortgages  for  1-family 
residences  from  exceeding  95  percent  of 
the  median  house  price  for  the  area,  as 
determined  by  the  Secretary.  To  date, 
the  determination  of  the  median  price  is 
based  on  actual  sales  prices  for  new  and 
existing  homes.  The  authority  to  make 
this  determination  has  been  delegated  to 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  (the 
Commissioner).  The  Commissioner 
issues  periodic  notices  in  the  Federal 
Register  announcing  the  mortgage  limits 
for  each  area  of  the  country  after 
determining  the  median  house  price  for 
each  area.  A  local  HUD  office  can 
recommend  interim  changes  for  specific 
areas  based  on  locally-gathered 
information  on  changes  in  house  prices. 


but  those  changes  cannot  be  announced 
without  approval  by  the  Commissioner. 

HUD  has  recently  been  reorganized  to 
provide  more  direct  authority  to  its  local 
offices  regarding  operation  of  its 
programs.  Regulations  that  reserve  to 
Headquarters  functions  that  are  locally- 
based,  such  as  the  determination  of 
median  house  prices  in  an  area,  are 
inconsistent  with  the  new  emphasis  on 
empowerment  of  local  offices. 

HUD  is  taking  two  actions  to 
recognize  the  reorganization  and  to 
facilitate  the  timely  adjustment  of  area 
morigage  limits  in  response  to 
increases  '  in  median  area  house  prices. 
First,  HUD  is  amending  two  provisions 
in  the  current  regulations  (24  CFR 
203.18(h)  and  203.18b(b)(2))  to  provide 
greater  administrative  flexibility 
regarding  the  determination  and 
announcement  of  mortgage  limits  based 
on  median  area  house  prices.  Second, 
HUD  is  preparing  a  formal  delegation  of 
authority  to  identify  specified  officials 
in  the  local  offices  who  are  authorized 
to  determine  median  area  house  prices 
and  the  resulting  maximum  mortgage 
amounts.  HUD  is  also  publishing  this 
delegation  of  authority  today  as  a 
separate  document. 

HUD  expects  that  increases  in  median 
house  prices  can  be  determined  at  the 
local  level  more  rapidly  than  at 
Headquarters  and  with  comparable 
accuracy.  Currently  Headquarters  staff 
makes  recommendations  to  the 
Commissioner  based  on  two 
approaches.  Under  the  first  approach,  a 
comprehensive  review  is  performed  of 
median  house  prices  in  all  areas.  This 
review  occurs  from  time  to  time,  but 
normally  no  more  frequently  than 
annually.  Price  data  comes  from  two 
sources:  the  Federal  Housing  Finance 
Board  (FHFB)  and  die  WEFA  Group,  a 
private  consulting  firm.  A  chart  is 
prepared  for  approval  by  the 
Commissioner  that  shows  the  maximum 
mortgage  amount  for  each  area  based  on 
95  percent  of  the  median  house  price  in 
the  area  (subject  to  a  statutory  floor  and 
ceiling  on  these  amounts).  The  last  such 
chart  was  published  in  the  Federal 
Register  on  March  15,  1993  (58  FR 
13950). 

HUD  also  has  a  procedure  for 
receiving  and  reviewing  local  appeals 
between  publication  of  the  charts  with 
national  updates  if  "any  party  believes 
that  a  mortgage  limit  established  by  the 
Secretary  *   •   *  does  not  accurately 
reflect  the  median  house  prices  in  an 
area."  24  CFR  203.18b(a).  The  party 


'  HUD  has  avoided  reducing  mortgage  limits  in 
response  to  temporary  reductions  in  local  market 
prices.  Therefore,  the  focus  of  this  rulemaking  is 
only  on  increases  lo  mortgage  limits. 


seeking  a  change  in  the  mortgage  limit 
(typically  a  mortgagee  or  an 
organization  of  mortgagees  or  real  estate 
professionals)  must  collect  and  submit 
data  showing  the  actual  sales  prices  for 
all  new  and  existing  homes  in  the  area 
over  a  period  of  time  that  varies  with 
the  number  of  sales  involved.  This  data 
goes  to  the  local  office,  which  submits 
a  recommendation  based  on  the  data  to 
the  Commissioner  for  a  final 
determination.  Once  the  Commissioner 
approves  a  change  in  the  mortgage  limit 
for  an  area  based  on  the  change  in 
median  house  price,  the  new  mortgage 
limit  can  be  made  effective  through  an 
administrative  armouncement  to 
affected  mortgagees  in  advance  of  being 
included  in  a  Federal  Register  notice. 

Under  this  final  rule,  the  local  appeals 
approach  will  serve  as  the  usual  method 
leading  to  mortgage  limit  increases, 
except  that  local  offices  may  also  take 
the  initiative  in  generating  submissions 
of  actual  sales  price  data  to  compensate 
for  the  lack  of  periodic  national  updates. 
The  change  in  regulations  and  the 
delegation  of  authority  do  not  prevent 
the  Commissioner  from  also  approving 
appropriate  mortgage  limit  increases 
when  information  available  to  the 
Commissioner  indicates  that  increases 
are  warranted.  The  Commissioner  may 
continue  to  receive  periodic  information 
on  median  house  prices  from  national 
sources  such  as  FHFB  and  the  WEFA 
Group  to  confirm  the  accuracy  of  local 
office  determinations.  The 
Commissioner  will  maintain  a  national 
compilation  of  mortgage  limits  for  all 
areas  and  may  choose  to  continue 
periodic  publication  of  a  national 
compilation  in  the  Federal  Register  for 
information  purposes. 

HUD  will  add  a  new  chapter  to  HUD 
Handbook  4000.2  to  ensure  that  local 
offices  have  adequate  instructions  on 
their  new  role.  These  instructions  will 
cover  such  matters  as  appropriate 
sources  of  house  sales  price  data,  extra 
weight  that  may  be  given  to  new  home 
sales  prices  in  certain  circumstances, 
and  identification  of  the  pertinent 
"area"  in  compliance  with  the  statutory 
definition  of  that  term.  These 
instructions  should  ensure  a  high  degree 
of  consistency  in  approach  among  the 
different  local  offices. 

Justification  for  Final  Rulemaking 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  an 
exception  from  that  general  rule  with 
respect  to  rules  governing  HUD's 
organization  or  its  own  internal 
practices  or  procedures.  This  final  rule 


is  limited  to  a  revision  of  the  respective 
roles  of  the  Commissioner  and  the  local 
offices  and  therefore  qualifies  for  the 
exception. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
redelegation  of  authority  implemented 
by  this  rule  is  a  matter  of  HUD's  internal 
practices  or  procedures,  and  it  will  not 
have  an  impact  on  smfill  entities. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  delegations  of 
authority  and  therefore  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
E)esignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poUcies  contained 
in  this  rule  wall  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 


between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
redelegation  of  authority  implemented 
by  this  rule  is  a  matter  of  HUD's  internal 
practices  or  procedures.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
pohcies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  not  listed  in  HUD's 
Semiannual  Agenda  of  Regxdations 
pubhshed  on  November  14, 1994  (59  FR 
57632)  in  accordance  with  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 


Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  HUD  amends  24  CFR 
part  203  as  follows: 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710,  1715b, 
and  1715u;  42  U.S.C.  3535(d). 

2.  In  §  203.18,  paragraph  (h)  is  revised 
to  read  as  follows: 

§  203.1 8    Maximum  mortgage  amounts. 

***** 

(h)  Notice  of  maximum  mortgage 
amount.  A  meiximum  mortgage  amount 
based  on  the  1-family  median  house 
price  for  an  area  under  paragraph  (a)(1) 
of  this  section  may  be  made  effective  by: 

(1)  Providing  direct  notice  to  affected 
mortgagees  through  an  administrative 
issuance;  or 

(2)  PubUshing  a  notice  in  the  Federal 
Register. 

§  203.18b    [Amended] 

3.  In  §  203.18b,  paragraph  {b)(2)  is 
amended  by  removing  the  second 
sentence. 

Dated:  March  20,  1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  95-7552  Filed  3-27-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  0-95-1087;  FR-3882-0-01] 

Redelegatlon  of  Authority 

agency:  OfTice  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  In  thjs  notice,  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  redelegates  authority  to 
specified  officials  within  local  HUD 
offices  to  determine  median  house 
prices  and  the  resulting  maximum 
mortgage  amounts  pursuant  to  24  CFR 
203.18,  24  CFR  203.18b,  and  Section 
203(b)(2)  of  the  National  Housing  Act. 
Published  elsewhere  in  the  Federal 
Register  today  is  notice  of  a  rule  change 
to  24  CFR  203.18  and  203.18b, 
consistent  with  this  redelegation. 
EFFECTIVE  DATE:  April  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maynard  Curry,  Office  of  Insured  Single 
Family  Housing.  Room  9276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 


Washington,  IX:  20410,  telephone  (202) 
708-2121,  or  (202)  708-4594  (TDD). 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
203(b)(2)  of  the  National  Housing  Act 
and  24  CFR  203.18(a)(1)  prevent  insured 
mortgages  for  1 -family  residences  from 
exceeding  95  percent  of  the  median 
house  price  for  the  area,  as  determined 
by  the  Secretary.  The  authority  to  make 
this  determination  has  been  delegated  to 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  (FHA 
Commissioner).  Published  elsewhere  in 
today's  Federal  Register  is  a  final  rule 
amending  HUD's  Single  Family 
Mortgage  Insurance  regulations 
pertaining  to  the  means  of  determining 
the  median  single  family  house  price 
and  resulting  maximum  mortgage 
amount  for  a  particular  area.  This  rule 
change  permits  the  FHA  Commissioner 
to  redelegate  to  the  local  level  the 
authority  to  make  these  determinations. 
HUD  has  recently  been  reorganized  to 
provide  more  direct  authority  to  its  local 
offices  regarding  operation  of  its 
programs.  This  redelegation  is 
consistent  with  the  new  emphasis  on 
empowerment  of  local  offices. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Conunissioner  redelegates  authority  as 
follows: 


Section  A.  Authority  Redelegated 

The  authority  under  24  CFR  203.18, 
24  CFR  203.18b,  and  Section  203(b)(2) 
of  the  National  Housing  Act  to 
determine  single  family  median  house 
prices  and  maximum  mortgage  amounts 
in  particular  areas,  including  the 
authority  to  increase  the  single  family 
maximum  mortgage  limits  and  to 
designate  high  cost  areas,  is  redelegated 
to  the  following: 

1.  For  each  category  AA  local  field 
office  (also  known  as  a  "Super  A"  or 
"Double  A"  office),  to  the  Office  of 
Housing  Director,  who  retmns  this 
authority  and  redelegates  it  to  the  Single 
Family  Housing  Division  Director. 

2.  To  The  Deputy  Assistant  Secretary 
for  Single  Family  Housing,  who  retains 
this  authority  and  redelegates  it  to  the 
Single  Family  Housing  Division 
Director,  for  each  category  A,  B,  C,  and 
D  local  field  office. 

Authority:  Sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act.  (42 
U.S.C.  3535(d)). 

Dated:  March  20. 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[PR  Doc.  95-7551  Filed  3-27-95:  8:45  am) 
BILUNO  CODE  4210-Z7-P 
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760 1 1828,  14632 

812 14816 

813.„ 11626 

850 14816 

880 14816 

881 14816 

882 14816 

883 14816 

884 14816 

886 1 1844.  14816 

887 14816 

888 12594 

889 11828 

890 11836.  13515 

900 14816 

904 14816 

905 1 1626.  14816 

908 11626 


912 14816 

913 11626 

960 14816 

3500 11194,  14635 

Proposed  Rules: 

Chapter  IX 14707 

100 13840,  14890 

888 11870 

25  CFR 

Propossd  Ruiss: 

Ch.  1 14582 

26  CFR 

1 11028,  11906,  12415. 

14636,  15874 
Proposed  Rules: 

1 11059,  11060,  11195, 

11950,  12034,  13213,  13393 
31 15526 

28  CFR 

0 1 1906.  15674 

31 13330 

40 13902 

346 15826 

545 15826 

29  CFR 

500 15232 

1910 11194,  13782 

1915 11194  13782,  14218 

1917 „. 13782 

1918 13782 

1926 11194 

1 952 1 241 6,  1 24 1 7 

2509 12328 

2619 13904 

2676 13904 

Proposed  Rules: 

1910 15263 

1915..„ 15263 

1926 15263,  15888 

1952 12488 

2627 16026 

30  CFR 

91 4 1 3038 

936 1 3040 

943 1 5675 

944 13367,  15680 

950 14368 

Proposed  Rules: 

Ch.  II 14707,  15888 

Ch.  VH 13858 

254 13652 

756 13086 

773 13087 

904 14399 

913 15726 

925. 11640,  15728 

926 13932 

935 14400,  14401 

944 13935,  15729 

31  CFR 

351 15430 

356 13906 

500 12885 

Propossd  Rules: 

1 15705,  15730 

32  CFR 

199 12419 

1636 13907 


1690 15682 

Proposed  Rules: 

199 12717,  14403,  14919 

209 11642 

311 13936 

855 15086 

33  CFR 

100 11629,  15049,  15052 

110 14220,  15052 

117 13629,  14221 

143 13550 

155 13318 

157 13318 

165 12112.  15049,  15053, 

15736 

334 15232 

Proposed  Rules: 

117 12178,  13393,  13395, 

13653 

162 15734 

165 14242.  14243.  14245. 

14246.  15101.  15102.  15736 

320 13654 

325 13654 

333 13654 

402 11643 

34  CFR 

3 11907 

75 12096.  12648 

280 14864 

607 15446 

Propossd  Ruiss: 

Ch.VI 15737 

36  CFR 

7 .-. 13629 

1230 13908 

Proposed  Rules: 

7 13662 

37  CFR 

1 14488 

202 15874 

38  CFR 

3 12886.  14222 

39  CFR 

20 14370 

3001 12113.  12116 

Proposed  Rules: 

20 14878 

1 1 1 12490 

40  CFR 

9 12670,  15366 

52 12121,  12123,  12125, 

12438,  12442,  12446,  12451, 
12453,  12459.  12685,  12688, 
12691,  12695,  12700,  13042. 
13631,  13634,  13908,  14899, 
15053,  15056,  15061.  15062. 
15233,  15235,  15241,  15483, 
15875 

58 11907 

61 13912 

63 11029,  12670,  13045 

70 12128,  12478,  13046, 

15066 

81  12453,  12459,  13368, 

13634 

82 14608 

86 15242 


122 15366 

123 15366 

131 15366 

132 15366 

180 11029.  11032.  12702, 

12703.  12704.  12705,  12707, 

13914,  15069,  15486.  15488. 

15683 

186 15683 

281 12630,  12709,  14334, 

14371,  14372 

282 12630,  14334 

300 14641,  14645,  15247, 

15489 

372 13047 

721 11033 

799 14910 

Proposed  Rules: 

Ch.  1 15264 

22 15208 

50 : 13663 

51 12492 

52 12180,  12184,  12185, 

12519,  12520,  12721,  12722, 

13937,  14708,  14920,  15104. 

15269.  15270.  15271.  15527, 

15891 

53 13663 

58 12492 

60 13937 

61 13938 

63 12723,  13088,  13664 

68 13526 

70 12521,  13088,  13683. 

14921.  15105 

81 12520 

82 14611 

85 12185 

123 14588 

148 11702 

180 13938.  13939.  13941. 

15109,  15111,  15113 

185 15113 

186 15113 

194 11060 

261 12525 

266 11702 

268 11702 

271 11702.  12525 

300 13944.  15273,  15737 

302 12525 

761 1 3095 

42  CFR 

41 0 1 4223 

485 11632 

486 11632 

Proposed  Rules: 

65a 12525 

43  CFR 

2720 12710 

Public  Land  Orders: 

7100 12592 

7117 11045 

7118 11046 

7119 11633 

7120 11633 

7121 12886 

7122 12887 

7123 12887 

7124 13915 

71 25 1 5248 

44  CFR 

64 15071 


65 13049 

67 13050 

152 11236 

354 15628 

Proposed  Rules: 

61 13945 

65 14708 

67 13096.  14710 

206 13945 

45  CFR 

2543 13055 

Proposed  Rules: 

1180 12186 

46  CFR 

2 13550 

30 13318 

32 13318 

70 13318 

90 13318 

172 13318 

Proposed  Rules: 

4 15115 

5 15115 

10 13570 

12 13570 

67 12188 

47  CFR 

1 13636 

2 13071,  15248,  15686 

5 13636 

15 13071 

22 15490 

24 ...1 391 5 

32 12137 

36 12137 

61 13637 

64 15495 

65 12137 

73 11909,  11910,  11911, 

13918,  15255,  15496,  15688 

74 14224 

76 14373 

80 15686 

90 1 5248,  1 5490 

97 15686 

Proposed  Rules: 

Ch.  1 13102,  15527,  15739 

1 13396.  15275 

2 11644.  13687.  15116 

15 15116 

63 1 1644.  151 18 

64 12529 

73 12530.  12724,  12725, 

13947,  15275 

48  CFR 

2 12366,  12384.  13397 

3 12366,  13397 

4 12366,  12384 

5 12366.  12384,  13397 

6 12366,  13397 

7 12384,  13397 

8 12366,  12384 

9 .12366,  12384.  13397 

10 13397 

11 13397 

12 12384.  13397 

13 12366,  13397 

14 12384,  13397 

15 12366,  12384.  13397 

16 12366,  12384,  13397 

22 12366,  13397,  14377 


23 12366,  13397 

25 12366 

27 12366 

28 12366 

29 12366 

32 12366,  12384 

36 12366,  13397 

41 12366 

42 12366,  13397 

43 12366 

44 1 2366,  1 3397 

45 12366,  12384 

46 12366,  13397 

47 12366,  13397 

49 12366,  13397 

52 12366,  12384,  13397. 

14377 

53 12366,  12384,  13397 

209 13073 

219 13074 

223 13075 

235 13076,  15689 

252 13073,  13075 

701 11911.  12825 

703 11911.  12825 

715 11911.  12825 

724 11911 

731 1 191 1 .  12825 

752 11911.12825 

927 11812 

952 11812 

970 11812 

1517 „ 12712 

1805 14378 

1819 15497 

1837 11634 

1852 15497 

Ch.  99 12711 

Proposed  Rules: 

Ch.  1 11198 

1 14340.  15450 

6 14346 

7 14340 

12 15220 

16 14346 

17 14340 

32 14156,  15450 

33 15450 

37 14340 

45 12530,  15528,  15740 

49 14340 

52 12530,  14156,  14340, 

14346,  15220,  15450,  15528, 
15740 

215 15528 

245 15276 

252 15276 

933 11646 

970 11646 

9904 12725 

49  CFR 

1  11046,  13639,  14225, 

15877 

107 12139 

192 14379,  14646 

195, 14646 

218 11047 

382 13369 

391 13369 

393 12146 

501 15503 

564 14226 

571 11913,  13216,  13286, 

13297.  13639.  15504.  15690 
575 11913 
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Ch.  V 14717.  15119 

192 14714 

195 14714 

234 „ 11649 

393 13306 

564 14247 

571 12192.  13688.  14247 

575 15529 

661 14178 

800 13948 

830 13948 

831 13948 

SOCFR 

17 12483,  12887.  15693 

204 11050 

227 15512 

280 14381 

285 - 14381 

301 14651 

61 1 13780 

625 14230 

646 12592 

651 13078 

654 13918 

663 13377 

672 11915,  12149.  12152, 

13079,  14390,  14912,  15072, 
15521 

673 1 1054.  12825 

675 11915,  12149,  12487, 

13780,  14390,  14912,  15521 

676 11916,  12152,  13780 

681 13380 

PropoMd  RutoK 

14 15277 

17 11768.  12531.  12728, 

12730.  13105,  13397.  13950. 
14253.  14410.  15280.  15281 

18 14408 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Publishwi  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  C)ffice  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U  S.C.  Ch.  15)  and  the 
ragulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402 

The  Federal  Regkter  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Ragistar  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
Qanuary  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  sofhvare  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  loain  as  newuser  (all  lower 
case);  no  password  is  requirea.  Follow  tne  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

helpeeidsOS  eids.gpo.gov.  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Renster  paper 
edition  is  $494,  or  $544  lor  a  combined  Federal  Reuster.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
SUMcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of^pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasteiCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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Subacriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  swais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  swais.  no  [>assword  <enter>.  at  the  second  login  as 
newuser  <enter>.  no  password  <enter>. 

Assistance  with  online  subscriptions 
Single  copies^Mck  copies: 

Paper  or  fiche  '12- 

Assistance  with  public  single  copies  512- 

FEDERAL  AGENCIES 
Subscriptions: 

Papwr  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

jlk  • 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elemenU  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

%VHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON.  DC 

WHEN:  April  20  at  9:00  am 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW.. 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 

DALLAS.  TX 

%VHEN:  March  30  at  9:00  am 

WHERE:  Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street.  Dallas.  TX  75242 
RESERVATIONS:    1-800-366-2998 


WHEN: 
WHERE: 


RESERVATIONS: 


SALT  LAKE  CITY,  UT 

May  9  at  9:00  am 

State  Office  Building  Auditorium 

450  North  Main  Street 

Salt  Uke  City.  UT  84114 

1-800-359-3997 
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Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Schell  Electronics,  Inc.,  16115 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  16115 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 

products: 
Ports  of  embarkation  and  export  inspection  facilities — 

Baudette,  MN,  16043-16045 
PROPOSED  RULES 

Plant-related  quarantine,  domestic  and  foreign: 
Unshu  oranges  from  Korea.  16067-16069 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 
Meetings.  16117 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  reduced  rate,  etc.: 
Special  tariff  treatment  provisions  and  programs;  certain 

documentation  requirements  elimination;  correction. 

16046 

Defense  Department 

See  Engineers  Corps 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Brown.  Zack  B.,  M.D..  16163 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  16117-16119 
Grants  and  cooperative  agreements;  availability,  etc.: 

State  student  incentive  program,  16119-16120 
Meetings; 
President's  Board  of  Advisors  on  Historically  Black 
Colleges  and  Universities,  16120-16121 
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Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
External  Regulation  of  EXDE  Nuclear  Safety  Advisory 
Committee.  16121 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Federal  Interagency  Energy  Policy  Committee.  16126- 
16127 

Engineers  Corps 

NOTICES 

Single-family  residential  development;  nationwide  permits; 

aquatic  environment  protection  and  regulatory  reform; 

correction.  16117 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
D-limonene,  dihydro-5-pentyl-2(3H)-furanone.  etc., 
16052-16053 
Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 
CERCUS  definition  change.  16053-16055 
Toxic  substances: 
Chemical  substances  manufactured  in  quantities  of  1,000 
kilograms  or  less  per  year;  premanufacture 
notification  exemption.  16311-16316 
Polymers;  premanufacture  notification  exemptions, 

16316-16336 
Premanufacture  notification  regulations — 

Revisions.  16298-16311 
Significant  new  uses — 
Expedited  process  for  issuing  significant  new  use  rules. 
16336-16351 
PROPOSED  KJLES 

Air  pollutants,  hazardous;  national  emission  standards: 
Maximiun  achievable  control  technology;  streamlined 

development;  comment  request,  16088-16090 
Polymers  and  resins  production  facilities,  16090-16111 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bromoxynil.  16111-16114 
NOTICES 
Clean  Air  Act: 
Acid  rain  provisions — 

State  permits.  16127-16128 
Pesticide,  food,  and  feed  additive  petitions: 
American  Semiochemicals  Association  et  al..  16128- 
16129 
Pesticide  registration,  cancellation,  etc.: 

Bin  Spray,  etc.,  16129-16130 
Pesticides;  emergency  exemptions,  etc.: 
2.4-D,  16130-16131 
Fomesafen,  16131-16132 
Lactofen,  16132 
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Oxytetracycline.  16132-16133 

Pyrithiobac-sodium.  16133-16134 
Pesticides:  experimental  use  permits: 

American  Cyanamid  Co.  et  al..  16134-16135 
Superhind;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Lorentz  Barrel  and  Drum  Site,  CA.  16135-16136 

Sparks  Solvent  Fuel  Site,  NV,  16136 

Executive  Office  of  the  President 
See  Presidential  Documents 

Export-Import  Bank 

RULES 

Procedures,  credit  extension,  and  book-entry  procedures; 
CFR  parts  removed.  16045 

Federal  Aviation  Administration 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 

Commuter  operator  requirements,  16230-16296 

Federal  Communications  Commission 

RULES 

Communications  equipment: 

Radio  frequency  devices — 
Closed  captioning  requirements  for  computer  systems 
used  as  television  receivers,  16055-16056 
Practice  and  procedure: 

Document  filing,  16055 
NOTICES 
Public  safety  radio  communications  plans: 

Southern  California,  16136 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 
Practice  and  procedure: 
Colden  parachute  and  indemnification  payments  limits. 
16069-16082 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Enron  Power  Marketing.  Inc.  et  al..  16121-16122 
Environmental  statements;  availability,  etc.: 

Southern  California  Edison  Co.,  16122 
Natural  gas  certificate  filings: 

Panhandle  Eastern  Pipe  Line  Co.  et  al..  16122-16124 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  16124-16125 

Columbia  Gulf  Transmission  Co..  16124 

East  Tennessee  Natural  Gas  Co.,  16125 

Natural  Gas  Pipeline  Co.  of  America.  16125 

Southern  Natural  Gas  Co..  16125-16126 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  16136-16137 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Barnard.  Herbert  Marvin,  et  al..  16137-16138 

Central  &  Southern  Holding  Co..  16138 

Milton  Bancshares.  Inc..  16138 

U.S.  Trust  Corp..  16139 

Union  Bancshares  of  Campbell  County.  Inc..  et  al.. 
16138-16139 


Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Glaxo  pic.  16139-16144 

La  Asociacion  Medica  de  Puerto  Rico  et  al..  16144-16147 

Red  Apple  Companies.  Inc..  et  al.,  16148 

Sulzer  Ltd..  16148 

Taleigh  Corp.  et  al..  16148-16154 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Northeastern  Alabama  Feeder  Pig  Association.  Inc..  AL. 
et  al..  16115 

Health  and  Human  Services  Department 

See  Health  Resources  and  Services  Administration 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
April/May,  16154-16155 

Housing  and  Urban  Development  Department 

RULES 

Community  facilities: 

John  Heinz  neighborhood  development  program,  16358- 
16361 

Immigration  and  Naturalization  Service 

RULES 

Commuter  user  fee;  inspection  services  at  selected  land 
border  ports-of-entry;  pilot  programs  implementation, 
16039-16042 
Immigration: 

List  of  countries  with  which  U.S.  has  treaties  requiring 
consular  notification  of  deportation  of  foreign 
nationals  (privilege  of  communication),  16042-16043 
NOTICES 

Temporary  protected  status  program  designations: 
Liberia,  16163-16164 

Interior  Department 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Glycine  from — 
China,  16116 

International  Trade  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Federal  Register  notices  and  documents  served  on  other 

agencies;  elimination  and  reduction.  16082-16087 
Import  trade;  complaints  alleging  unfair  practices,  filing, 
16087-16088 
NOTICES 

Import  investigations: 
Stainless  steel  angle^om — 
Japan. 16161-16162 


Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
RULES 

Acquisition  regulations: 
Contracting  authority  and  responsibilities,  and  career 
development.  16065-16066 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16162-16163 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Permanent  replacement  of  lawfully  striking  employees; 
Federal  contracting  agencies  obligations.  16354-16356 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Miramar  Gold  Corp..  Lyon  County,  NV,  16156-16157 
Recreation  management  restrictions,  etc.: 

San  Miguel  and  Montrose  Counties,  CO;  camping  stay 
limit,  16157-16158 
Resource  management  plans,  etc.: 

El  Malpais  National  Conservation  Area  and  Chain  of 
Craters  Wilderness  Study  Unit,  NM,  16158-16159 
Withdrawal  and  reservation  of  lands: 

Wyoming,  16159 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Topper  Coal  Co.  et  al.,  16164-16167 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  16058-16063 

Uncompensated  overtime.  16063-16065 
Grant  and  cooperative  agreement  handbook  revision. 
16045-16046 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Humanities  Panel.  16179-16180 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Ocean  and  coastal  resource  management: 
Monterey  Bay  National  Marine  Sanctuary,  CA — 
Shark  attraction  by  chum  or  other  means;  restriction  or 
prohibition.  16082 

NOTICES 

Permits: 
Marine  mammals.  16116-16117 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Kings  Canyon  National  Park,  CA;  visitor  facilities 

operation.  16159 
Sequoia  National  Park.  CA;  visitor  facilities  operation. 
16159 
Environmental  statements;  availability,  etc.: 
Isle  Royale  National  Park.  MI.  16159-16160 


Meetings: 
Aniakchak  National  Monument  Subsistence  Resource 

.  Commission.  16160 
Jimmy  Carter  National  Historic  Site  Advisory 

Commission,  16160-16161 
Pea  Ridge  National  Military  Park  Advisory  Team.  16161 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Arizona  Public  Service  Co.  et  al..  16180-16181 

Meetings: 
Nuclear  Waste  Advisory  Committee,  16181 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices.  16181-16213 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Factory  Mutual  Research  Corp..  16167-16171 
Underwriters  Laboratories  Inc..  16171-16179 
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NOTICES 
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Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Palestinian  police  force;  drawdown  of  commodities  and 
services  from  the  Department  of  Defense  (Presidential 
Determination  No.  95-17  of  March  16.  1995).  16035 

Public  Health  Service 

See  Health  Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  16216-16217 
Chicago  Stock  Exchange,  Inc.,  16217-16219 

National  Association  of  Securities  Dealers,  Inc.,  16219 

Philadelphia  Stock  Exchange,  Inc.,  16219-16220 
Applications,  hearings,  determinations,  etc.: 
Bank  of  New  York,  et  al..  16220-16222 
Comptek  Research,  Inc.,  16222 
Pet  Inc..  16222-16223 

Social  Security  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records.  16155-16156 
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review.  16161 
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Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 
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Presidential  Documents 


Presidential  Determination  No.  95-17  of  March  16,  1995 

Drawdown  of  Commodities  and  Services  From  the  Inventory 
and  Resources  of  the  Department  of  Defense  To  Support  Ac- 
tivities of  the  Palestinian  Police  Force 
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Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,   22   U.S.C.   2348a(c)(2)  (the  "Act") 
I  hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  hinds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States;  and 

(2)  such  unforeseen  emergency  requires  the  immediate  provision  of  assist- 
ance under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawdown  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  Defense  of  an  aggregate  value 
not  to  exceed  $5  million  to  provide  and  transport  200  vehicles  and  concurrent 
spare  parts  to  Israel  for  use  by  the  Palestinian  police  force. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


ixtiaja^uoa  <rtuoudHiA^ 


IFR  Doc.  95-7881 

Filed  3-27-95:  3:17  p.m.) 

Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  March  16.  1995. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AF18 

Federal  Employees  Health  Benefits 
Program:  Filing  Claims;  Disputed 
Claims  Procedures  and  Court  Actions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations  with  request 

for  comments. 

SUMHURY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  revise  the  requirement 
that  legal  actions  to  recover  on  a  claim 
under  the  Federal  Employees  Health 
Benefits  (FEHB)  Program  should  be 
brought  against  the  health  benefits 
carrier  rather  than  OPM,  and  to  clarify 
the  procedures  for  filing  claims  for 
payment  or  service  under  the  FEHB 
Program.  The  purpose  of  these  interim 
regulations  is  to  clarify  that  if  a  covered 
individual  chooses  to  bring  legal  action 
pertaining  to  a  denial  of  an  FEHB 
benefit,  such  legal  action  should  be 
brought  against  OPM,  and  to  clarify  the 
administrative  review  process  that  must 
precede  legal  action  in  the  courts. 
DATES:  These  interim  regulations  are 
effective  March  29,  1995.  Comments 
must  be  received  on  or  before  May  30, 
1995. 

ADDRESSES:  Send  written  comments  to 
Lucretia  F.  Myers,  Assistant  Director  for 
Insurance  Prqgrams,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  P.O.  Box  57,  Washington, 
DC  20044;  or  delivery  to  OPM,  Room 
3451,  1900  E  Street  NW.,  Washington, 
DC;  or  FAX  to  (202)  606-0633. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Margaret  Sears,  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION: 
Historically,  OPM  has  required  that 
covered  individuals  who  want  to  bring 


suit  because  an  FEHB  carrier  has  denied 
their  claim  for  health  benefits  must  sue 
the  carrier,  not  OPM.  These  interim 
regulations  provide  that  legal  actions 
arising  out  of  a  denial  of  FEHB  benefits 
should  be  brought  against  OPM  rather 
than  the  FEHB  carrier  that  made  the 
initial  denial  decision.  Because  OPM 
has  the  authority  under  the  FEHB  law 
to  order  the  carrier  to  pay  the  claim, 
OPM  has  determined  it  is  appropriate 
under  current  statute  for  the  covered 
individual  to  bring  suit  against  OPM  if 
OPM  dechnes  to  order  the  carrier  to  pay 
the  claim.  The  interim  regulations  also 
clarify  the  process  and  circumstances 
for  bringing  legal  actions  under  the 
FEHB  Program.  They  clearly  state  that 
the  administrative  review  process  set 
forth  in  5  CFR  890.105  must  be 
completed  before  suit  is  brought.  To 
further  clarify  the  purpose  jmd  intent  of 
these  regulations,  we  have  changed  the 
title  of  the  regulation  at  890.107  &x)m 
"Legal  actions"  to  "Court  Review." 

lie  legislative  history  of  §  8902(j), 
title  5,  United  States  Code,  shows  that 
Congress  intended  OPM  (at  that  time  the 
Civil  Service  Commission]  to  provide  an 
administrative  appeal  process,  binding 
upon  the  carriers,  that  would  save 
covered  individuals  the  expense  and 
delay  of  being  forced  into  the  courts  to 
recover  on  meritorious  claims  for 
benefits.  Based  upon  this  directive  and 
its  central  role  in  the  administration  of 
the  FEBH  Program,  OPM  established  a 
detailed  administrative  review  process 
for  benefits  claims  leading  to  a  final 
decision  on  such  claims  by  OPM.  It  is 
OPM's  view  that  this  administrative 
review  process  must  be  followed  before 
legal  action  is  piu'sued  in  the  courts. 
Further,  the  matter  to  be  reviewed  by  a 
court  upon  appeal  is  the  OPM  decision 
affirming  the  carrier's  denial  of  benefits, 
with  the  court's  review  being  limited  to 
an  examination  of  OPM's  adjministrative 
decision  to  deny  the  claim  for  payment 
or  services. 

Health  insurance  contracts  under  the 
FEHB  Program  are  Federal  contracts 
under  5  U.S.C,  chapter  89.  Accordingly, 
legal  actions  concerning  disputes  arising 
or  relating  to  those  contracts  are 
controlled  by  Federal,  rather  than  State 
law.  Congress,  in  the  FEHB  Act, 
mandated  Federal  uniformity  for  all 
matters  that  relate  to  (1)  the  natiu«  or 
extent  of  coverage;  (2)  benefits;  and  (3) 
payment  of  benefits  under  the  FEHB 
Program.  By  statute,  all  health  insurance 


contracts  require  the  carrier  to  agree  to 
pay  or  provide  a  health  service  or 
supply  in  an  individual  case  if  OPM 
finds  that  the  covered  individual  is 
entitled  to  the  benefit  under  the  terms 
of  the  contract.  Congress  also  directed 
OPM  to  take  a  central  role  in 
determining  whether  a  health  service  or 
supply  should  be  provided  in 
individual  cases  to  covered  individuals 
and,  if  it  should  be  provided,  to  require 
carriers  to  pay  for  such  health  service  or 
supply.  These  interim  regulations 
reaffirm  the  principle  of  uniformity  in 
the  FEHB  Program  by  providing  that  in 
judicial  disputes  regarding  the  denial  of 
a  health  benefits  claim,  review  is  to  be 
limited  to  the  record  that  was  before 
OPM  and  that  was  the  basis  of  the  OPM 
decision  to  disallow  the  benefit.  In  the 
event  that  an  appropriate  court 
concludes  that  benefits  should  have 
been  awarded  under  the  FEBH  Act,  the 
court  possesses  ample  authority  to 
require  OPM  to  order  that  such 
payments  be  made  to  the  covered 
individual  from  the  carrier.  These 
interim  regulations  clarify  that  OPM 
intends  for  its  decision  to  be  upheld 
imless  the  court  concludes  that  the  OPM 
decision  affirming  the  carrier's  denial  of 
benefits  was  inconsistent  with  the 
standard  for  a  final  agency  action  under 
applicable  Federal  law. 

"The  administrative  review  process  is 
set  forth  in  15  CFR  890.105,  Filing 
claims  for  payment  or  service.  Section 
890.105  outlines  the  procedures  for 
filing  claims  for  payment  or  service 
when  there  is  a  disagreement  over 
payment  or  service  between  the  carrier 
and  the  covered  individual.  In  addition, 
the  regulations  make  minor  changes  in 
the  time  limits  for  carrier 
reconsideration  and  OPM  review  of 
claims  in  890.105  to  make  the  language 
easier  to  read. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  section  553(b)(3)(B)  of 
title  5  of  the  U.S.  Code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  rulemaking  because  these 
interim  regulations  remove  a  restriction 
on  the  actions  of  Federal  employees  and 
annuitants. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  primarily  affect 
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individuals  enrolled  under  the  Federal 
Employees  Health  Benefits  Program. 

List  of  SubjecU  in  S  C311  Part  890 

Administrative  practice  and 
procedure.  Government  employees 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages.  Iraq. 
Kuwait.  Lebanon.  Reports  and 
recordkeeping  requirements. 
Retirement. 

Office  of  Personnel  Management. 
lames  B.  King, 
Director. 

Accordingly.  0PM  is  amending  5  CFR 
part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  S  890.803  also 
Issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1;  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513.  104  Stat.  2064. 
as  amended. 

2.  In  §  890.101  paragraph  (a)  is 
amended  by  adding  a  definition  of 
"covered  individual"  to  read  as  follows: 

§  890. 101     D«f Inlttons;  tlm«  computations. 

(a)'    *    * 

Covered  individual  means  an  enrollee 
or  a  covered  family  member. 

*        *         *         •         • 

3.  Section  890.105  is  revised  to  read 
as  follows: 

S  890. 1 05    Filing  claims  for  payment  or 
ssrvlce. 

(a)  General.  Each  health  benefits 
carrier  resolves  claims  filed  under  the 
plan.  All  heahh  benefits  claims  must  be 
submitted  initially  to  the  carrier  of  the 
claimant's  health  benefits  plan.  If  the 
carrier  denies  a  claim  (or  a  portion  of  a 
claim),  the  covered  individual  may  ask 
the  carrier  to  reconsider  its  denial.  If  the 
carrier  affirms  its  denial  or  fails  to 
respond  as  required  by  paragraph  (b)  of 
this  section,  the  covered  individual  may 
ask  OPM  to  review  the  claim.  A  covered 
individual  must  exhaust  both  the  carrier 
and  OPM  review  processes  specified  in 
this  section  before  seeking  judicial 
review  of  the  denied  claim. 

(b)  Time  limits  for  reconsidering  a 
claim.  (1)  The  covered  individual  has  1 
year  from  the  date  of  the  notice  to  the 
covered  individual  that  a  claim  (or  a 
portion  of  a  claim)  was  denied  by  the 
carrier  in  which  to  submit  a  written 
request  for  reconsideration  to  the 
carrier. 

(2)  The  carrier  has  30  days  after  the 
date  of  receipt  of  a  timely-filed  request 
for  reconsideration  to: 


(i)  Affirm  the  denial  in  writing  to  the 
covered  individual: 

(ii)  Pay  the  bill  or  provide  the  service; 
or 

(iii)  Request  from  the  covered 
individual  or  provider  additional 
information  needed  to  make  a  decision 
on  the  claim.  The  carrier  must 
simultaneously  notify  the  covered 
individual  of  the  information  requested 
if  it  requests  additional  information 
from  a  provider.  The  carrier  has  30  days 
after  the  date  the  information  is  received 
to  affirm  the  denial  in  writing  to  the 
covered  individual  or  pay  the  bill  or 
provide  the  service.  The  carrier  must 
make  its  decision  based  on  the  evidence 
it  has  if  the  covered  individual  or 
provider  does  not  respond  within  60 
days  after  the  date  of  the  carrier's  notice 
requesting  additional  information.  The 
carrier  must  then  send  written  notice  to 
the  covered  individual  of  its  decision  on 
the  claim.  The  covered  individual  may 
request  OPM  review  as  provided  in 
paragraph  (b)(3)  of  this  section  if  the 
carrier  fails  to  act  within  30  days  after 
the  covered  individual's  request  for 
reconsideration  or  the  carrier's  receipt 
of  additional  information. 

(3)  The  covered  individual  may  write 
to  OPM  and  request  that  OPM  review 
the  carrier's  decision  if  the  carrier  either 
affirms  its  denial  of  a  claim  or  fails  to 
respond  to  a  covered  individual's 
written  request  for  reconsideration 
within  30  days  after  the  date  it  receives 
the  request  or  within  30  days  after  the 
date  it  receives  the  additional 
information  requested.  The  covered 
individual  must  submit  the  request  for 
OPM  review  within  the  time  limit 
specified  in  paragraph  (e)(1)  of  this 
section. 

(4)  The  carrier  may  extend  the  time 
limit  for  a  covered  individual's 
submission  of  additional  information  to 
the  carrier  when  the  covered  individual 
shows  he  or  she  was  not  notified  of  the 
time  limit  or  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  submitting  the  additional 
information. 

(c)  Information  required  to  process 
requests  for  reconsideration.  (1)  The 
covered  individual  must  put  the  request 
to  the  carrier  to  reconsider  a  claim  in 
writing  and  give  the  reasons,  in  terms  of 
applicable  brochure  provisions,  that  the 
denied  claim  should  have  been 
approved. 

l2)  If  the  carrier  needs  additional 
information  from  the  covered  individual 
to  make  a  decision,  it  must: 

(i)  Specifically  identify  the 
information  needed; 

(ii)  State  the  reason  the  information  is 
required  to  make  a  decision  on  the 
claim; 


(iii)  Specify  the  time  limit  (60  days 
after  the  date  of  the  carrier's  request)  for 
submitting  the  information;  and 

(iv)  State  the  consequences  of  failure 
to  respond  within  the  time  limit 
specified,  as  set  out  in  paragraph  {b)(2) 
of  this  section. 

(d)  Carrier  determinations.  The  carrier 
must  provide  written  notice  to  the 
covered  individual  of  its  determination. 
If  the  carrier  affirms  the  initial  denial, 
the  notice  must  inform  the  covered 
individual  of: 

(1)  The  specific  and  detailed  reasons 
for  the  denial; 

(2)  The  covered  individual's  right  to 
request  a  review  by  OPM;  and 

13)  The  requirement  that  requests  for 
OPM  review  must  be  received  within  90 
days  after  the  date  of  the  carrier's  denial 
notice  and  include  a  copy  of  the  denial 
notice  as  well  as  documents  to  support 
the  covered  individual's  position. 

(e)  OPM  review.  (1)  If  the  covered 
individual  seeks  further  review  of  the 
deniedrlaim,  the  covered  individual 
must  make  a  request  to  OPM  to  review 
the  carrier's  decision.  Such  a  request  to 
OPM  must  be  made: 

(i)  Within  90  days  after  the  date  of  the 
carrier's  notice  to  the  covered 
individual  that  the  denial  was  affirmed; 
or 

(ii)  If  the  carrier  fails  to  respond  to  the 
covered  individual  as  provided  in 
paragraph  (b)(2)  of  this  section,  within 
120  days  after  the  date  of  the  covered 
individual's  timely  request  for 
reconsideration  by  the  carrier;  or 

(iii)  Within  120  days  after  the  date  the 
carrier  requests  additional  information 
from  the  covered  individual,  or  the  date 
the  covered  individual  is  notified  that 
the  carrier  is  requesting  additional 
information  from  a  provider.  OPM  may 
extend  the  time  limit  for  a  covered 
individual's  request  for  OPM  review 
when  the  covered  individual  shows  he 
or  she  was  not  notified  of  the  time  limit 
or  was  prevented  by  circumstances 
beyond  his  or  her  control  from 
submitting  the  request  for  OPM  review 
within  the  time  limit. 

(2)  In  reviewing  a  claim  denied  by  the 
carrier,  OPM  may: 

(i)  Request  that  the  covered  individual 
submit  additional  information; 

(ii)  Obtain  an  advisory  opinion  from 
an  independent  physician; 

(iii)  Obtain  any  other  information  as 
may  in  its  judgment  be  required  to  make 
a  determination;  or 

(iv)  Make  its  decision  based  solely  on 
the  information  the  covered  individual . 
provided  with  his  or  her  request  for 
review. 

(3)  When  OPM  requests  information 
from  the  carrier,  the  carrier  must  release 
the  information  within  30  days  after  the 
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date  of  OPM's  written  request  unless  a 
different  time  limit  is  specified  by  OPM 
in  its  request. 

(4)  Within  90  days  after  receipt  of  the 
request  for  review,  OPM  will  either: 

(i)  Give  a  written  notice  of  its  decision 
to  the  covered  individual  and  the 
carrier;  or 

(ii)  Notify  the  individual  of  the  status 
of  the  review.  If  OPM  does  not  receive 
requested  evidence  within  15  days  after 
expiration  of  the  applicable  time  limit 
in  paragraph  (e)(3)  of  this  section,  OPM 
may  make  its  decision  based  solely  on 
information  available  to  it  at  that  time 
and  give  a  written  notice  of  its  decision 
to  the  covered  individual  and  to  the 
carrier. 

4.  Section  890.107  is  revised  to  read 
as  follows: 

§890.107    Court  Review. 

(a)  A  suit  to  compel  enrollment  under 
§890.102  of  this  part  must  be  brought 
against  the  employing  office  that  made 
the  enrollment  decision. 

(b)  A  suit  to  review  the  legality  of 
OPM's  regulations  under  this  part  must 
be  brought  against  the  Office  of 
Personnel  Management. 

(c)  Federal  Employees  Health  Benefits 
(FEHB)  carriers  resolve  FEHB  claims 
under  authority  of  State  statute  (chapter 
89.  title  5,  United  States  Code).  A 
covered  individual  may  seek  judicial 
review  of  OPM's  final  action  on  the 
denial  of  a  health  benefits  claim.  A  legal 
action  to  review  final  action  by  OPM 
involving  such  denial  of  health  benefits 
must  be  brought  against  OPM.  The 
recovery  in  such  a  suit  will  be  limited 

to  the  amount  of  benefits  in  dispute. 

(d)  An  action  under  paragraph  (c)  of 
this  section  to  recover  on  a  claim  for 
health  benefits: 

(1)  May  not  be  brought  prior  to 
exhaustion  of  the  administrative 
remedies  provided  in  §890.105; 

(2)  May  not  be  brought  later  than 
December  31  of  the  3rd  year  after  the 
year  in  which  the  care  or  service  was 
provided;  and 

(3)  Will  be  limited  to  the  record  that 
was  before  OPM  when  it  rendered  its 
decision  affirming  the  carrier's  denial  of 
benefits. 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103,  286,  and  299 
[INSNo.  1312-«3] 
RIN1115-AB78 

Establishment  of  Pilot  Programs  To 
Charge  a  Commuter  User  Fee  at 
Selected  Ports  of  Entry 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  implement  pilot 
programs  to  charge  fees  for  inspection 
service  provided  to  selected  land  border 
Ports-of-Entry  (POEs).  Limited  resources 
and  increasing  commuter  traffic  over  the 
land  borders  has  resulted  in  costly 
delays  to  transborder  travelers.  Pilot 
projects,  such  as  the  Dedicated 
Commuter  Lanes  (DCLs),  in  which 
eligible  groups  may  expeditiously  enter 
the  United  States  through  designated 
lanes,  will  enabled  the  Service  to 
increase  staffing,  enhance  inspection 
services,  and  reduce  delays  in  crossing 
the  border. 

EFFECTIVE  DATE:  March  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Mocny.  Assistant  Chief 
Inspector,  Inspections  Division. 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  7228, 
Washington,  DC  20536,  Telephone  (202) 
514-3275. 

SUPPLEMENTARY  INFORMATION:  Commuter 
traffic  over  our  land  borders  has 
increased  significantly  each  year  over 
the  past  decade,  and  in  fiscal  year  1992 
accounted  for  approximately  90  percent 
of  all  inspections  completed.  At  certain 
locations,  traffic  backups  sometimes  last 
several  hours.  Such  delays  are  both 
irritating  and  costly  to  the  traveling 
public.  Through  automation  and  an 
increase  in  the  inspec^n  force,  the 
Service  could  significantly  reduce  these 
delays.  However,  the  appropriated 
funds  have  not  kept  up  with  the  rapid 
growth  in  land  border  traffic.  Although 
revenue  from  the  Immigration  User  Fee 
Account,  authorized  by  Congress  in 
1986  and  covering  commercial  air  and 
sea  arrivals  of  POEs,  has  enabled  the 
Service  to  more  than  triple  the  number 
of  available  air  and  seaport  inspectors, 
these  funds  may  not,  by  statute,  be  used 
to  staff  land  border  POEs. 

Provisions  of  Public  Laws  101-515  and 
103-121 

In  the  Departments  of  Commerce. 
Justice,  and  State,  the  Judiciary,  and 


Related  Agencies  Appropriations  Act, 
1991.  Pub.  L.  101-515,  dated  November 
5, 1990.  Congress  included  language 
which  allows  for  pilot  programs  on  the 
inspection  fee  concept  on  the  land 
borders.  This  law.  added  as  section 
286(q)  of  the  Immigration  and 
Naturalization  Act  (Act),  and  amended 
by  section  309(a)(2)  of  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991,  Pub.  L.  102-232, 
dated  December  12,  1991.  authorizes  the 
Attorney  General  to  establish  pilot 
projects  which  include  the  charging  of 
a  fee  and  provides  that  the  fee  collected 
may  he  used  only  to  enhance  inspection 
services.  Pursuant  to  this  law,  such  pilot 
projects  are  to  be  developed  by  the 
Attorney  General  after  consultation  with 
the  Secretary  of  the  Treasury  and  with 
Congress.  All  such  pilot  projects  were 
scheduled  to  terminate  on  September 
30,  1993,  but  were  extended  by 
Congress  until  September  30,  1996,  by 
the  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1994  Pub. 
L.  103-121,  dated  October  27,  1993. 
This  law  also  limited  these  projects  only 
to  the  northern  border  of  the  United 
States.  However,  in  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act.  1995,  Pub.  L.  103- 
317,  dated  August  28,  1994,  Congress 
authorized  the  expansion  of  the 
commuter  lane  pilot  project  to  land 
border  crossings  in  California. 

Discussion  of  Comments 

The  Service  Published  an  interim 
Regulation  on  May  13,  1991,  at  56  FR 
21917-21920,  amending  8  CFR  Parts 
103,  286,  and  299.  In  this  rule,  the 
Service  sought  to  use  DCLs  to  enhance 
services  to  those  border  crossers  who 
most  frequently  enter  the  United  States 
over  the  land  borders.  The  interim  rule 
also  contained  a  provision  for  the 
establishment  of  a  per  vehicle  user  fee 
at  selected  POEs.  The  interim  rule 
included  a  request  for  comments  by 
August  12,  1991.  The  Service  received 
three  responses,  each  discussing  several 
issues. 


Use  of  Funds 

One  commenter  expressed  concern 
that  the  revenues  generated  from  the 
projects  will  be  channeled  to  the 
General  Fund  and  not  used  for  the 
specific  purpose  of  aiding  border 
congestion  and  delays.  The  revenues 
generated  by  the  DCL  implementation 
are  controlled  by  section  286(q)  of  the 
Act,  which  states  that  such  funds  will 
be  used  to  provide  land  border 
inspection  services.  A  separate  land 
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Border  Inspection  Fee  Account  has  been 
created,  and  the  funds  collected  must  be 
used  in  direct  support  and  enhancement 
of  the  land  border  inspections 
operations,  as  directed  by  Congress. 

Concerns  About  Dedicated  Conunuter 
Lanes 

Two  commenters  expressed  concern 
that  many  locations  on  the  southern 
border  have  severe  traffic  congestion 
and  that,  as  many  people  enroll  in  the 
program,  the  special  commuter  lanes 
will  become  as  congested  as  the  regular 
lanes.  If  the  response  to  the  program 
were  too  great  for  one  lane,  a  second 
lane  could  be  opened  at  some  locations, 
since  much  of  the  traffic  would  be 
removed  from  the  regular  lanes.  Only  by 
pilot  testing  this  program  can  the 
Service  determine  the  efficacy  of  this 
approach  to  expedite  traffic  and 
alleviate  border  congestion.  The 
purpose  of  the  DCL  Program  is  to  pre- 
screen  those  commuters  deemed  to  be 
low-risk,  so  that  only  a  brief 
examination  of  the  vehicle  or  personal 
identifier  need  be  conducted,  thereby 
f  hortening  the  time  needed  for  each 
individual  inspection,  and  expediting 
the  flow  of  traffic.  By  removing  these 
commuters  from  the  regular  lanes,  all 
traffic  moves  more  quickJy.  In  the  test 
conducted  in  Blaine.  Washington,  the 
commuter  lane  still  expedites  traffic,  in 
tpite  of  a  large  number  of  enroUees. 

The  Service  is  bound  by  the 
provisions  of  Pub.  L.  103-121  and 
( annot  consider  DCLs  on  the  southern 
border,  except  in  California,  until 
legislation  authorizes  us  to  do  so. 
However,  the  Service  will  explore  any 
operational  alternatives  to  further 
promote  facilitation  of  entry  and 
expeditious  primary  processing  to 
decrease  congestion  at  affected  POEs 
along  the  southern  border. 

One  commenter  stated  that  anyone  is 
a  potential  smuggler  and  that  all  who 
enter  the  United  States  along  the 
southern  border  should  face  the  risk  of 
being  searched.  The  application 
procedures  for  eiuollment  in  the  IXHL 
Program  provides  a  more  thorough 
screening  of  DCL  users  than  would 
normally  be  conducted  were  the  person 
crossing  through  normal  traffic  lanes.  In 
addition,  the  regulations  provide  for 
random  compliance  checks  of 
participants  and  their  vehicles  at  any 
time  during  use  of  the  commuter  lane. 

One  commenter  expressed  concern 
that  there  is  an  element  of  elitism  in  the 
application  process  for  participation  in 
the  DCL  Program,  in  that  persons  with 
higher  incomes  will  receive  s{)ecial 
treatment,  can  better  afford  the  benefit, 
and  will  be  able  to  more  easily  provide 
adequate  background  information. 


The  DCL  Program  is  a  strictly 
voluntary  program.  Those  who  feel  they 
cannot  afford  the  fee  need  not 
participate  and  can  continue  to  cross 
through  the  regular  traffic  lanes  at  no 
cost  All  persons  crossing  a  bridge  must 
pay  a  bridge  toll  or  fee.  regardless  of 
income.  The  average  per-crossing  cost 
for  the  DCL  Program,  a  program 
designed  for  frequent  crossers.  is 
significantly  lower  than  that  paid  to 
cross  most  bridges.  Based  upon  both 
random  sampling  and  local  community 
assessments,  the  current  annual  cost  of 
$25.00  per  application  is  not  cost 
prohibitive  to  the  majority  of  the 
travelling  public. 

Economic  Impact  of  User  Fees 

One  Commenter  objected  to  the 
establishment  of  per  vehicle  fees  as 
imposing  an  extra  burden  on 
transborder  industry  and  border 
communities  and  a  barrier  to  trade.  The 
commenter  suggested  that  with  bridge- 
crossing  fees  already  levied  at  many 
points  along  the  southern  border,  the 
additional  fees  would  render  the 
crossing  too  expensive  and  eventually 
lead  to  reduced  trade  and  a  decline  in 
the  economies  of  the  border 
communities. 

Traffic  congestion  at  the  border  also 
costs  local  communities  enormous 
amounts  of  revenue  in  lost  time  and 
jiroductivity.  as  well  as  severely 
impacting  the  environment.  The 
[jurpose  of  imposing  user  fees  of  this 
type  is  to  allow  the  Service  to  hire  more 
i.taff  and  implement  technology  to  aid 
inspection  and  expedite  traffic. 

The  section  allowing  for  the 
establishment  of  a  per  vehicle  fee  has 
lieen  removed  from  the  final  rule.  Such 
n  broad -based  fee  is  not  consistent  with 
the  intent  of  the  legislation  of  which 
this  regulation  is  based,  which  is  to 
establish  pilot  projects  at  selected 
locations. 

i'articipation  in  the  DCL  Program 

The  interim  rule  restricted 
participation  in  th^MZL  Program  to 
citizens  of  the  United  States  and 
contiguous  countries.  One  commenter 
recommended  expanding  the  identified 
groups  eligible  to  participate  in  the  [XDL 
Program.  The  suggestion  coincided  with 
recommendations  made  by  local 
officials  and  current  participants  in  the 
DCL  Program.  Accordingly,  additional 
user  groups  have  been  added  to 
participate  in  the  DCL  Program  as 
follows:  third-country  aliens  who  have 
been  lawfully  admitted  for  permanent 
residence  (LAPRs)  in  the  United  States 
and  lawful  permanent  residents  (Landed 
immigrants)  in  Canada  who  are  citizens 
of  the  Commonwealth  countries. 


Expansion  of  eligibility  to  LAPRs  of  the 
United  States,  and  landed  immigrants  of 
Canada  who  are  citizens  of  the 
Commonwealth  countries  is  in  keeping 
with  the  Immigration  and  Naturalization 
Act  entry  requirements  for  those 
travelers  who  are  not  required  visas  to 
enter  into  the  United  States  for  business 
or  pleasure.  Since  the  restriction  on 
operating  a  Dedicated  Commuter  Lane 
was  only  recently  lifted,  and  the  Service 
regulates  permanent  residents  of  Mexico 
differently  than  Canadian  permanent 
residents,  further  study  on  whether  or 
not  to  include  permanent  residents  of 
Mexico  in  the  DCL  program  is  needed. 
Inclusion  of  permanent  residents  of 
Mexico  may  be  proposed  in  future 
regulation  by  the  Service. 

Additional  Changes 

The  interim  rule  contained  the  criteria 
that  the  location  selected  have  an 
identifiable  group  of  low-risk  border 
crossers  who  cross  a  minimum  of  once 
weekly  for  a  regular  defined  purpose.  To 
allow  for  greater  use  of  the  DCL  Program 
and  more  flexibility  for  its  users,  the 
final  rule  removes  the  requirement  that 
the  participant  enter  once  weekly. 

Tne  interim  rule  provided  that  only 
the  District  Director  could  revoke  an 
individual's  participation  in  the  DCL 
program.  The  final  rule  extends  this 
authority  to  the  Chief  Patrol  Agent  if  the 
participant  violates  any  of  the 
conditions  of  the  DCL  program  and  is 
encountered  by  the  Border  Patrol 
outside  the  POE.  This  addition  to  the 
Kule  will  enhance  control  of 
participation  in  the  DCL  program. 

Participation  in  the  DCL  Program 
requires  the  payment  of  an  annual  fee 
tor  adjudication  of  the  application  and 
issuance  of  a  vehicle  and/or  personal 
identifier.  The  initial  DCL  in  Blaine 
used  a  windshield  decal  to  identify  a 
participating  vehicle.  Diverse  types  of 
technology  may  be  introduced  and  used 
for  rapid  vehicle  or  driver  identification, 
langing  from  a  simple  method  involving 
mndshield  stickers  or  similar  items,  to 
radio  frequency  identification  tags  or 
various  forms  of  biometrics.  Language  in 
the  final  rule  has  been  modified  to  allow 
for  the  use  of  other  forms  of 
identification  technology. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  The 
rule  applies  to  individuals,  not  small 


entities,  and  provides  a  clear  benefit  to 
participants  by  allowing  expeditious 
passage  through  a  POE.  Although  there 
is  a  fee  charged  for  this  service, 
participation  is  voluntary. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  is  will  have  no 
effect  on  family  well-being. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  clearance  number  for  this 
collection  is  contained  in  8  CFR  299.5, 
Display  of  Control  Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedures.  Aliens,  Authority 
delegations  (Government  agencies). 
Freedom  of  Information,  Privacy  Act, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Fart  286 

Fees,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  299 

Administrative  practice  and 
procedure.  Aliens.  Forms.  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule  which 
was  published  on  May  13, 1991,  at  56 
FR  21917-21920  amending  8  CFR  parts 


103,  286,  and  299  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  286— IMMIGRATION  USER  FEE 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1356;  8  CFR  part 
2. 

2.  Section  286.8  is  amended  by: 

a.  Revising  paragraph  (b)(l)(i); 

b.  Removing  the  word  "and"  at  the 
end  of  the  sentence  of  paragraph 
(b)(l)(ii): 

c.  Removing  the  "."  at  the  end  of 
paragraph  (b)(l)(iii).  and  replacing  it 
with  a  ";  and"; 

d.  Adding  paragraph  fb)(l)(iv); 

e.  Revising  paragraph  (b)(2)(i)  through 
(v); 

f  Adding  paragraph  (b)(2)(vi); 
B.  Revising  paragraph  (b)(4)(iii); 
n.  Revising  paragraph  (b)(6); 
i.  Revising  paragraph  (b)(7);  and  by 
j.  Removing  paragraph  (c),  to  read  as 
follows: 

§  286.8  Establishment  of  pilot  programs 
for  the  charging  of  a  land  border  user  fee 
for  inspection  services. 

*  «         *  *         « 

(b)*   *   * 

(D*   *   • 

(i)  The  location  has  an  identifiable 
group  of  low-risk  frequent  border 
crossers; 

*  *         *         «         • 

(iv)  The  port  of  entry  is  located  on  the 
northern  or  the  California  border  of  the 
United  States. 

(2)*   •   • 

(i)  The  applicant  is  a  citizen  of  the 
United  States  or  a  citizen  of  the  country 
contiguous  to  the  specific  port  of  entry 
sponsoring  the  commuter  lane  program 
in  which  the  applicant  seeks  to 
participate;  or.  the  applicant  is  a 
national  or  citizen  of  a  third-coimtry 
who  has  been  lawfully  admitted  for 
permanent  residence  (LAPR)  in  the 
United  States;  or,  the  applicant  is  a 
lawful  permanent  resident  (landed 
immigrant)  of  Canada  who  is  a  citizen 
of  the  Commonwealth  countries; 

(ii)  The  applicant  who  is  not  a  United 
States  citizen  must  be  otherwise 
admissible  to  the  United  States  and 
must  be  in  possession  of  any  documents 
required  under  §212.1  of  this  chapter 
for  entry  to  the  United  States  whenever 
using  the  dedicated  commuter  lane; 

(iii)  The  applicant  agrees  to  furnish  all 
information  requested  on  the 
application.  Form  1-823,  Application — 
Ciedicated  CommuterJ^ne  Program; 

(iv)  The  applicant  pays  the  required 
fee,  upon  approval  of  the  application; 

(v)  The  applicant  agrees  to  a  physical 
inspection  of  the  registered  vehicle  prior 
to  initial  use  of  the  dedicated  commuter 
lane;  and 


(vi)  When  entering  through  a 
dedicated  commuter  lane,  each 
applicant  must  be  in  possession  of  any 
authorization  document  or  documents 
issued  for  use  of  the  dedicated 
commuter  lane. 

•  »        •        •        • 
(4).    .   . 

(iii)  Applications  for  participation  in 
the  dedicated  commuter  lane  program 
must  be  submitted  annually  at  a  port  of 
entry  having  a  dedicated  commuter  lane 
program  The  application  may  be 
submitted  either  in  person  or  by  mail; 
however,  each  applicant  must  be 
personally  inspected  prior  to  approval 
of  the  application.  Authorization 
documents,  such  as  decals  or 
authorization  letters,  shall  be  valid  for 
one  year  from  date  of  approval. 

•  •        »        •        * 

(6)  Violation  of  conditions  of  the 
program.  A  participant  who  violates  any 
condition  for  the  use  of  the  dedicated 
commuter  lane  may  be  removed  from 
the  program  at  the  discretion  of  the 
District  Director,  and  shall  be  subject  to 
the  imposition  of  applicable  fines, 
penalties,  and/or  sanctions  as  provided 
by  law.  The  Chief  Patrol  Agent  may,  in 
an  exercise  of  discretion,  remove  from 
the  program  a  participant  who  violates 
any  condition  of  use  and  who  is 
encountered  by  the  Border  Patrol 
outside  of  the  port  of  entry. 

(7)  Responsibility  of  participant. 

(i)  It  shall  be  the  responsibility  of  the 
participant  to  notify  the  Service  if  an 
approved  vehicle  is  sold,  stolen,  or 
disposed  of  otherwise.  If  the  vehicle  is 
sold  or  damaged  beyond  repair,  it  is  the 
responsibility  of  the  participant  to 
remove  or  obliterate  any  identifier  or 
other  authorization  for  participation  in 
the  program  from  the  vehicle  at  the  time 
of  such  sale  or  disposal.  A  participant 
must  submit  a  new  properly  executed 
Form  1-823  with  fee  in  order  to  receive 
a  new  authorization  document  or 
device,  valid  for  one  year  from  date  of 
approval. 

(ii)  If  a  damaged  vehicle  is  being 
repaired  and  the  identifier  must  be 
affixed  to  the  vehicle,  the  Service  may 
issue  a  replacement  identifying 
document  or  device.  The  identifying 
authorization  shall  be  valid  to  the  date 
of  the  original  authorization.  The 
program  participant  must  submit  a 
properly  executed  Form  1-623,  without 
fee,  as  well  as  a  receipt,  properly 
documented  with  the  Vehicle 
Identification  Number  and  the  vehicle 
license  tag  number,  for  the  repair  of  the 
vehicle. 

(iii)  If  a  windshield  becomes  broken 
and  must  be  replaced,  and  an 
identifying  decal  authorizing  that 
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vehicle  to  use  a  dedicated  commuter 
lane  is  afHxed  to  the  broken  windshield, 
the  Service  may  issue  a  replacement 
decal.  The  program  participant  must 
submit  a  properly  executed  Form  1-823, 
Application — Dedicated  Commuter 
Lane  Program,  without  fee.  as  well  as  a 
receipt,  properly  documented  with  the 
Vehicle  Identification  Number  and  the 
vehicle  license  tag  nun^r.  for  the 
purchase  of  a  new  windshield. 

Dated:  January  18.  199S. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

|FR  Doc.  95-7629  Filed  3-28-95;  8:45  am) 
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8  CFR  Parts  235  and  242 
PNS  No.  1016-03] 
RIN  111S-A050 

List  Of  Countries  for  Which  Privilege  of 
Communication  is  Allowed 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  revises  the  list  of 
countries  with  which  the  United  States 
has  existing  treaties  requiring 
immediate  communication  with 
appropriate  consular  or  diplomatic 
officers  whenever  nationals  of  those 
countries  are  detained  in  exclusion  or 
expulsion  proceedings.  This  rule  is 
necessary  to  ensure  that  foreign 
nationals  who  are  arrested  by 
immigration  officers  in  the  United 
States  will  be  aware  of  their  privilege  of 
communication  with  the  consular  or 
diplomatic  officers  of  the  country  of  his 
or  her  nationality.  It  is  also  necessary 
that  immigration  officers  be  kept  abreast 
of  changes  of  United  States  treaty 
obligations  that  require  mandatory 
notification  to  certain  countries  when 
nationals  of  those  countries  are  arrested. 
When  aliens  are  detained  by  the 
Immigration  and  Naturalization  Service 
(INS)  officers  at  ports  of  entry,  consular 
or  diplomatic  officers  must  be  notified 
as  presently  required  in  8  CFR  242  for 
deportation  proceedings.  Therefore,  a 
addition  will  be  made  at  8  CFR  235  to 
make  clear  that  the  notification 
requirement  applies  equally  in 
exclusion  proceedings.  This  revision 
will  have  an  impact  on  ensuring  that  the 
treaty  rights  of  foreign  nationals  are 
protected. 

DATES:  This  interim  rule  is  effective 
March  29.  1995.  Written  comments 
must  be  submitted  on  or  before  May  30, 
1995. 


ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  5307. 
Washington,  DC  20536  Attention:  Public 
Comment  Clerk.  To  ensure  proper 
handling  please  reference  INS  number 
1616-93  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3038  to  arrange  for  an 
appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ira  L.  Frank,  Senior  Special  Agent, 
Investigations  Division,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW..  Room  1000,  Washington,  DC 
20536.  telephone  (202) 514-0747. 

SUPPLEMENTARY  INFORMATION:  A  number 
of  changes  are  necessary  to  revise  8  CFR 
242.2(g),  the  regulation  that  ensures 
immediate  communication  with 
appropriate  consular  or  diplomatic 
officers  whenever  nationals  of  particular 
countries  with  which  we  have  existing 
treaties  are  detained  in  exclusion  or 
expulsion  proceedings.  A  cross 
reference  is  being  made  to  part  235  by 
adding  a  subsection,  235.3(g).  to  make 
clear  that  the  mandatory  notification 
requirement  applies  equally  to 
exclusion  and  deportation  proceedings. 

Throe  countries,  Malawi,  Kenya,  and 
Uganda  are  being  removied  from  the  list 
of  countries  for  which  consular 
notification  is  mandatory.  The  United 
States-United  Kingdom  consular 
convention  which  made  notification 
mandatory  is  no  longer  in  effect  for 
these  three  countries,  although  it  was  in 
effect  for  a  time  after  they  became 
independent. 

Other  countries  removed  from  the 
mandatory  notification  list  include 
Algeria,  Argentina,  Australia,  Austria. 
Belgium,  Bolivia,  Brazil,  Cameroon, 
Canada,  Chile,  Colombia,  Cuba, 
Czechoslovakia,  Denmark,  Dominican 
Republic.  Ecuador,  Egypt,  El  Salvador, 
France,  Gabon,  Federal  Republic  of 
Germany,  Guatemala.  Holy  See, 
Honduras,  Iraq.  Ireland.  Italy,  Laos, 
Lesotho,  Liechtenstein,  Luxembourg, 
Madagascar,  Mali,  Mexico,  Nepal,  New 
Zealand,  Niger,  Oman,  Pakistan, 
Panama,  Paraguay.  Portugal.  Republic  of 
China,  Rwanda,  Senegal,  Somalia, 
Spain  Sweden.  Switzerland,  Tunisia. 
Uruguay,  Upper  Volta,  Venezuela, 
Republic  of  Viet-Nam,  and  Yugoslavia. 
These  countries  have  been  removed 
because  the  Service  has  been  informed 
by  the  Department  of  State  that  there 
has  never  been  an  obligation  required  by 
treaty  to  provide  mandatory 
notification.  Henceforth,  the  listing  will 


only  reflect  those  countries  that  do  have 
treaties  with  the  United  States. 

The  disintegration  of  the  Union  of 
Soviet  Socialist  Republics  (USSR) 
causes  us  to  list  the  twelve  Soviet 
successor  states  separately.  The  twelve 
states  are:  Armenia,  Azerbaijan,  Belarus. 
Georgia.  Kazakhstan,  Kyrgyzstan, 
Moldova,  the  Russian  Federation, 
Tajikistan,  Turkmenistan,  Ukraine,  and 
(Uzbekistan. 

We  are  also,  however,  listing  "Union 
of  Soviet  Socialist  Republics  (USSR)," 
with  a  footnote  listing  the  twelve 
successor  states  and  noting  that  they 
continue  to  be  covered  by  the 
mandatory  notice  provision  of  the 
United  States-USSR  consular 
convention.  Including  "USSR"  with  a 
footnote  as  a  safeguard  is  advisable  for 
the  time  being,  since  some  nationals  of 
the  successor  states  may  still  be 
travelling  on  USSR  passports. 

Due  to  the  break  up  of^ 
Czechoslovakia,  the  Czech  and  Slovak 
Republics  will  be  listed  separately  as 
mandatory  notification  countries.  The 
consular  convention  with 
Czechoslovakia,  which  contained  a 
mandatory  notification  provision, 
remains  in  force  with  respect  to  both 
new  countries. 

Other  countries  being  added  to  the 
mandatory  notification  list  as  a  result  of 
treaties  with  the  United  States  include 
Albania,  Antigua,  Bahamas,  Barbados, 
Belize,  Brunei.  Bulgaria.  Dominica, 
Grenada.  Kiribati,  Mongolia,  St.  Kitts/ 
Nevis.  St.  Lucia,  St.  Vincent/ 
Grenadines,  Seychelles,  South  Korea, 
and  Tuvalu. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  'good  cause" 
exception  found  at  5  U.S.C.  553(d)(3). 
The  reasons  and  the  necessity  for 
immediate  implementation  of  this 
interim  rule  are  as  follows:  The  treaties 
to  which  the  United  States  is  a  signatory 
require  immediate  communication  with 
appropriate  consular  or  diplomatic 
officers  whenever  nationals  of  particular 
countries  are  detained  in  exclusion  or 
expulsion  proceedings.  Accordingly, 
implementation  of  this  requirement 
cannot  be  delayed  without  the  United 
States  being  in  violation  of  its  treaty 
obligations. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 


because  of  the  following  factors.  The 
rule  primarily  concerns  matters  of 
agency  records  and  proof  of  facts  at 
administrative  hearings  that  do  not 
concern  small  entities. 

Executive  Order  12666 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  has 
no  impact  on  family  well-being. 

List  of  Subjects 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Detention, 
Immigration,  Port  of  entry.  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103, 1182, 1183, 
1201.  1224.  1225,  1226.  1227.  1228.  1252. 

2.  In  §  235.3,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§235.3    Detention  and  deferred  Inspection. 


(g)  Privilege  of  communication.  The 
mandatory  notification  requirements  of 
consular  and  diplomatic  officers 


pursuant  to  8  CFR  242.2(g)  apply  to 
exclusion  proceedings. 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

3.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1182,  1186a, 
1251,  1252,  1252  note,  1252b,  1254,  1362;  8 
CFR  part  2. 

4.  In  §  242.2,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  242.2    Apprehension,  custody,  and 
detention. 

***** 

(g)  Privilege  of  communication.  Every 
detained  alien  shall  be  notified  that  he 
or  she  may  communicate  with  the 
consular  or  diplomatic  officers  of  the 
country  of  his  or  her  nationality  in  the 
United  States.  Existing  treaties  require 
immediate  communication  with 
appropriate  consular  or  diplomatic 
officers  whenever  nationals  of  the 
following  countries  are  detained  in 
exclusion  or  expulsion  proceedings, 
whether  or  not  requested  by  the  alien 
and  even  if  the  alien  requests  that  no 
communication  be  undertaken  in  his  or 
her  behalf: 

Albania ' 

Antigua 

Armenia 

Azerbaijan 

Bahamas 

Barbados 

Belarus 

Belize 

Brunei 

Bulgaria 

China  (People's  Republic  of)  ^ 

Costa  Rica 

Cyprus 

Czech  Republic 

Dominica 

Fiji 

Gambia.  The 

Georgia 

Ghana 

Grenada 

Guyana 

Hungary 

Jamaica 

Kazakhstan 

Kiribati 

Kuwait 

Kyrgyzstan 

Malaysia 

Malta 

Mauritius 

Moldova 

Mongolia 

Nigeria 

Philippines 

Poland 

Romania 

Russian  Federation 


St.  Kitts/Nevis 

St.  Lucia 

St.  Vincent/Grenadines 

Seychelles 

Sierra  Leone 

Singapore 

Slovak  Republic 

South  Korea 

Tajikistan 

Tanzania 

Tonga 

Trinidad/Tobago 

Turkmenistan 

Tuvalu 

Ukraine 

United  Kingdom  ^ 

U.S.S.R.« 

Uzbekistan 

Zambia 

1.  Arrangements  with  these  countries 
provide  that  U.S.  authorities  shall  notify 
responsible  representatives  within  72  hours 
of  the  arrest  or  detention  of  one  of  their 
nationals. 

2.  When  Taiwan  nationals  (who  carry 
"Republic  of  China"  passports)  are  detained, 
notification  should  be  made  to  the  nearest 
office  of  the  Coordination  Council  for  North 
American  Affairs,  the  unofficial  entity 
representing  Taiwan's  interests  in  the  United 
States. 

3.  British  dependencies  are  also  covered  by 
this  agreement.  They  are:  Anguilla.  British 
Virgin  Islands,  Hong  Kong.  Bermuda. 
Montserrat,  and  the  Turks  and  Caicos 
Islands.  Their  residents  cany  British 
passports. 

4.  All  U.S.S.R.  successor  states  are  covered 
by  this  agreement.  They  are:  Annenia. 
Azerbaijan.  Belarus.  Georgia.  Kazakhstan. 
Kyrgyzstan.  Moldova,  Russian  Federation. 
Tajikistan,  Turkmenistan.  Ukraine,  and 
Uzbekistan. 
***** 

Dated:  March  23,  1995. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  95-7684  Filed  3-28-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  92  and  98 
[Docket  No.  94-087-1J 

Canadian  Border  Ports;  Baudette,  MN 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding 
Baudette.  MN,  as  a  Canadian  border  port 
for  pet  birds,  poultry,  horses,  ruminants, 
swine,  and  germ  plasm.  We  have 
determined  that  Baudette,  MN.  has 
inspection  facilities  which  meet  our 
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requirements  for  Canadian  border  port 
status.  This  action  will  provide  an 
additional  Canadian  border  port. 
DATES:  This  rule  will  be  effective  on 
May  30.  1995  unless  we  receive  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  on 
or  before  April  28.  1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Docket  No.  94-087-1, 
Animal  and  Plant  Health  Insf>ection 
Service.  Policy  and  Program 
Development.  Regulatory  Analysis  and 
Development.  4700  River  Road  Unit 
118.  Riverdale.  MD  20737-1228.  Please 
state  that  your  submission  refers  to 
Docket  No.  94-087-1.  Submissions 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt.  Senior  Staff  Veterinarian. 
Animal  and  Plant  Health  Inspection 
Service.  Veterinary  Services.  National 
Center  for  Import  and  Export.  Import/ 
Export  Animals  Staff.  4700  River  Road 
Unit  39.  Riverdale,  MD  20737-1228; 
(301)  734-8172. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  92  and 
98  (referred  to  below  as  the  regulations) 
restrict  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States.  The  regulations  designate 
land  border  poris  along  the  U.S.-Canada 
border  which  have  inspection  facilities 
for  the  importation  of  certain  animals 
and  germ  plasm  that  require  inspection. 
Section  92.102(a)  of  the  regulations  lists 
the  special  ports  having  inspection 
facilities  for  the  importation  of  certain 
pet  birds.  Sections  92.203(b).  92.303(b). 
92.403(b).  92.503(b)  and  98.33(b)  of  the 
regulations  list  the  Canadian  border 
ports  having  inspection  facilities  for  the 
importation  of  certain  poultry,  horses, 
ruminants,  swine  and  germ  plasm, 
respectively. 

A  new  facility  in  Baudette.  MN.  is 
ready  for  use  as  an  inspection  station. 
We  have  determined  that  the  Animal 
and  Plant  Health  Inspection  Service  has 
the  personnel  and  facilities  at  Baudette. 
MN.  required  to  effectively  provide 
inspection  services.  Baudette.  MN,  is 
currently  listed  in  ^§  92.403(e)  and 
92.503(e)  as  a  limited  port  for  ruminants 


and  ruminant  products  and  swine  and 
swine  products,  respectively.  Limited 
ports  are  used  for  animals  and  animal 
products  that  do  not  require  restraint 
and  holding  facilities.  Since  Baudette. 
MN,  is  capable  of  performing  full 
inspection  services,  we  will  remove 
Baudette.  MN,  from  the  list  of  limited 
ports. 

This  rule  will  amend  §§  92.102(a). 
92.203(b).  92.303(b).  92.403(b). 
92.403(e),  92.503(b),  92.503(e).  and 
98.33(b)  in  accordance  with  the 
procedures  explained  below  under 
"Dates."  The  amendment  will  add 
Baudette.  MN.  as  a  Canadian  border  port 
and  remove  it  as  a  limited  port. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document.  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
p>eriod.  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Currently.  Baudette.  MN.  is  a  limited 
port  for  certain  ruminants,  ruminant 
products,  swine,  and  swine  products. 


This  rule  will  add  Baudette.  MN.  as  a 
Canadian  border  port  for  certain  pet 
birds,  poultry,  horses,  ruminants,  swine, 
and  germ  plasm.  We  believe  the  primary 
impact  will  be  on  importers  of  certain 
pet  birds,  poultry,  horses,  ruminants, 
swine,  and  germ  plasm.  Few  if  any  of 
these  entities  cem  be  regarded  as  small. 

If  lliis  rule  is  not  adopted,  some 
importers  would  have  to  travel  long 
distances  to  a  port  in  another  State.  We 
believe  that  adding  Baudette.  MN,  as  a 
Canadian  border  port  will  benefit  U.S. 
importers  of  pet  birds,  poultry,  horses, 
ruminants,  and  swine  since  these 
importations  will  now  be  logistically 
easier  for  a  number  of  these  entities. 
Based  on  information  from  the  local 
livestock  industry  we  expect  500  to 
1,000  head  of  Canadian  cattle  to  be 
imported  into  the  United  States  through 
Baudette.  MN.  Approximately  half  of 
these  imports  will  be  diverted  from 
other  ports.  In  1993.  cattle  imports  into 
the  United  States  h-om  Canada  totaled 
approximately  1.2  million  head. 
Therefore,  we  do  not  anticipate  this 
increase  in  the  imports  to  have  a 
significant  economic  impact. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  )ustice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects 

9  CFR  Part  92 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 


y  CFR  Part  98 
Animal  diseases,  Imports. 

Accordingly.  9  CFR  parts  92  and  98 
are  amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  1143.  134a.  134b, 
134c.  134d.  134f.  135,  136.  and  136a;  31 
use.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

§92.102    [Amended] 

2.  In  §92.102,  paragraph  (a)  is 
amended  by  adding  the  words 
"Baudette,  Minnesota;"  immediately 
after  "New  York,  New  York;". 

(i§  92.203,  92.303,  92.403,  and  92.503 

(Amended] 

3.  Sections  92.203.  92.303.  92.403. 
rnd  92.503  are  amended  by  adding  the 
words  "Baudette,  Minnesota;" 
immediately  after  "Michigan;"  in  the 
following  places: 

a.  In  §92.203,  paragraph  (b); 

b.  In  §92.303,  paragraph  (b); 

c.  In  §  92.403,  paragraph  (b);  and 

d.  In  §92.503,  paragraph  (b). 

5§  92.403  and  92.503    [Amended] 

4.  Sections  92.403  and  92.503  are 
amended  by  removing  the  words 
"Baudette  and"  in  the  following  places: 

a.  In  §92.403,  paragraph  (e)  and 

b.  In  §92.503,  paragraph  (e). 

PART  98— IMPORTATION  OF  CERTAIN 
ANIMAL  EMBRYOS  AND  ANIMAL 
SEMEN 

4.  The  authority  citation  for  part  98  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  21  U.S.C.  103. 
104.  105.  111.  134a.  134b.  134c.  134d.  134f. 
136.  and  136a;  31  U.S.C  9701;  7  CFR  2.17. 
2.51,  and  371.2(d). 

§98.33    [Amended] 

5.  In  §98.33.  paragraph  (b)  is 
amended  by  adding  "Baudette, 
Minnesota;"  immediately  after  "Sault 
Ste.  Marie,  Michigan;". 

Done  in  Washington.  DC.  this  22nd  dav  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  95-7598  Filed  3-28-95:  8:45  ami 
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EXPORT-IMPORT  BANK 

12  CFR  Parts  401,  402,  and  406 

General  Procedures,  Extension  of 
Credit,  and  Book-Entry  Procedures; 
Removal  of  Obsolete  Regulation 

agency:  Export-hnport  Bank. 
ACTION:  Final  rule. 

SUMMARY:  The  Export-Import  Bank  ("Ex- 
Im  Bank")  is  removing  its  existing 
regulations  at  12  CFR  parts  401,  402  and 
406.  These  regulations  no  longer 
accurately  describe  the  programs  and 
policies  of  Ex-Im  Bank. 
EFFECTIVE  DATE:  The  removal  of  12  CFR 
parts  401,  402  and  406  is  effective  as  of 
March  29,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Lee,  Export-Import  Bank  of  the 
United  States,  General  Counsel,  811 
Vermont  Ave.,  NW.,  Washington,  DC 
X0571,  tel.  (202)  565-3430. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

12  CFR  Part  401 

Administrative  practice  and 
procedure.  Banks,  banking,  Exports, 
Insurance,  Loan  programs — business, 
Organization  and  functions 
(Government  agencies). 

12  CFR  Part  402 

Banks,  banking.  Exports,  Insurance, 
Loan  programs— business. 

12  CFR  Part  406 

Accounting,  Banks,  banking.  Federal 
Reserve  System,  Government  securities. 

PARTS  401,  402,  and  406— [REMOVED] 

Accordingly,  under  authority  of  5 
U.S.C.  552,  12  CFR  parts  401,  402  and 
406  are  removed. 

Dated:  March  14. 1995. 
Carol  F.  Lee, 

i^nera/  Counsel.  Ex  port- Import  Bank. 
|FR  Doc.  95-6846  Filed  3-28-95;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 
RIN  2700-AB95 

Amending  the  NASA  Research  Grant 
i-tandt>ook  To  Address  Education 
Grants,  Training  Grants,  and  Reduce 
the  Threshold  for  Incremental  Funding 
of  Grants 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 


ACTION:  Final  rule. 


SUMMARY:  NASA  has  revised  its 
Research  Grant  Handbook  to  define 
education  and  training  grants,  permit 
the  award  of  education  grants,  and 
decrease  the  threshold  for  incremental 
funding  of  grants.  The  purpose  of  these 
changes  are  to  increase  the  coverage  of 
the  Handbook  and  provide  greater 
funding  flexibility.  These  changes 
benefit  both  NASA  and  the  grantee 
community. 

EFFECTIVE  DATE:  March  29.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  W.  Dussault,  (202)  358-0463. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  the  interim  rule  (59  FR 
36355,  July  18,  1994),  NASA  received  1 
comment  fi-om  1  person. 

The  only  comment  made  was  in 
regard  to  lowering  the  threshold  for 
incrementally  funding  grants.  In  the 
interim  rule  NASA  lowered  the 
threshold  for  being  able  to 
incrementally  fund  grants  from  over  $1 
million  to  $50,000.  The  comment  made 
was  that  $50,000  was  thought  to  be  too 
low  and  that  NASA  should  consider 
raising  it  to  $250,000.  The  lower 
tlireshold  of  $50,000  was  selected 
because  it  allows  NASA  greater 
flexibility  to  award  grants  when  the 
bulk  of  the  funding  will  not  be  available 
until  the  next  fiscal  year. 

Impact 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  e^ect 
on  a  substantial  number  of  small  entities 
under  the  Regulator)-  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  14  CFR  Part  1260 

Grants. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  part  1260  is 
amended  as  follows: 

PART  1260— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  Pub.  L.  97-258,  96  Stat.  1003 
(31  U.S.C.  6301  et  seq). 

2.  Under  the  authority  of  Pub.  L.  97- 
258.  96  Stat.  1003  (31  U.S.C.  6301  et 
seq.),  the  interim  rule  published  at  59 
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PR  36355.  July  18.  1994.  is  adopted  as 
final  without  change. 

IKR  rior  9S-7735  Filed  3-2»-95.  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servic* 

19  CFR  Parts  10. 123, 145  and  178 
[T.O.  »4-47] 
RIN  1515-AB40 

Elimination  of  C«rtain  Documentation 
Requirements  for  Articles  Entered 
Under  Various  Special  Tariff  Treatment 
Programs  and  Provisions 

AQENCY:  Customs  Service.  Department 

of  the  Treasury. 

ACTIOfi:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  document  which  amended  the 
Customs  Regulations  by  removing 
certain  documentation  requirements 
relating  to  the  entry  of  articles  claimed 
to  be  entitled  to  a  partial  duty 
exemption  or  duty-free  treatment  under 
various  special  tariff  provisions  or 
programs.  The  correction  involves  an 
amendatory  instruction  regarding 
§  178.2  of  the  Customs  Regulations 
which  lists  the  control  numbers  for 
approvals  of  information  collection 
requirements. 

EFFECTIVE  DATE:  This  correction  is 
effective  lune  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Walker,  Office  of  Regulations  and 
Rulings.  202-482-6980. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  17,  1994,  Customs  published 
in  the  Federal  Register  (59  FR  25563)  a 
final  rule  document  amending  the 
Customs  Regulations  to  remove  certain 
documentation  requirements  relating  to 
the  entry  of  articles  claimed  to  be 
entitled  to  a  partial  duty  exemption  or 
duty-free  treatment  under  various 
special  tariff  provisions  or  programs. 
Among  the  amendments  were 
consequential  amendments  to  §  178.2  of 
the  Customs  Regulations  (19  CFR  178.2) 
concerning  the  revision,  removal  or 
addition  of  listings  in  the  table  setting 
forth  the  listing  of  Office  of  Management 
and  Budget  control  numbers  for 
approvals  of  information  collection 
requirements  pursuant  to  the  Paperwork 
Reduction  Act  of  1980.  One  of  the 
removed  listings  referred  to  in  the 
amendatory  instruction  was  the  listing 
for  §  10.8(e).  However,  this  reference 


was  incorrect  because,  in  an  interim 
rule  document  published  in  the  Federal 
Register  on  December  30.  1993  (58  FR 
69460).  §  178.2  had  been  amended  by 
removing  from  the  table  the  reference  to 
"§  10.8(e)"  and  adding,  in  its  place,  the 
reference  "§  10.8(f)".  Accordingly,  this 
document  corrects  the  amendatory 
instruction  for  §  178.2  in  the  May  17, 
1994,  Hnal  rule  document  to  properly 
refer  to  the  removal  of  §  10.8(f). 

Correction  of  Publication 

In  the  document  published  in  the 
Federal  Register  as  T.D.  94-47  on  May 
17.  1994  (59  FR  25563).  on  page  25571. 
second  and  third  columns,  the 
amendatory  instruction  for  §  178.2  is 
corrected  to  read  as  follows: 

§178.2     [Corrected] 

"2.  Section  178.2  is  amended  by 
revising  the  listings  for  §§10.1  and 
10.173.  removing  the  listings  for 
§§  10.8(f).  10.9(e).  and  10.191-10.198 
and  adding,  in  their  place  respectively, 
listings  for  §§  10.8.  10.9.  and  10.198  to 
read  as  follows:" 

Dated:  March  23.  1995. 
Harold  M.  Singer, 

Chief,  Regulations  Branch. 

|FR  Doc.  95-7721  Filed  3-28-95;  8:45  ami 
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DEPARTMENT  OF  STATE 
22  CFR  Part  22 

[Public  Notice  2182] 

Schedule  of  Fees  for  Consular 

Services 

AGENCY:  Bureau  of  Consular  Affairs, 
State. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  establishing 
fees  for  the  processing  of  Hngerprints 
required  of  certain  applicants  for 
immigrant  visas.  These  fees,  pursuant  to 
the  guidelines  set  out  in  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-25,  are  set  at  a  cost- 
recovery  based  level  of  $25.00  per  set  of 
fingerprints. 

DATES:  Effective  Date:  March  29,  1995. 
Comments:  Comments  are  due  on  or 
before  April  28.  1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to  the  Office  of  the  Executive 
Director,  Bureau  of  Consular  Affairs, 
Department  of  State,  Washington,  DC 
20520-4818. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Amdt.  Management  Analyst, 
Officer  of  the  Executive  Director.  Bureau 
of  Consular  Affairs,  Department  of  State, 
Washington,  DC  20520-4818.  (202)  647- 
1272. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  140(d)  of  the  Foreign 
Relations  Authorization  Act.  FY  94-95 
(Public  Law  103-236).  enacted  April  30, 
1994,  authorizes  the  Department  of  State 
to  obtain  the  full  content  of  criminal 
history  records  of  those  applicants  for 
immigrant  visas  whose  names  are 
indexed  in  the  Interstate  Identification 
Index  of  the  National  Crime  Information 
Center.  To  do  so  requires  submission  of 
fingerprint  records.  The  statute  further 
provides  that  the  Department  shall  pay 
the  appropriate  fee  as  provided  for  in 
the  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  FY  90 
(Public  Law  101-162),  and  that  the 
program  shall  end  on  January  1,  1998. 

Section  505  of  the  E)epartments  of 
Commerce,  Justice,  and  State,  the 
Judiciary  and  Related  Agencies 
Appropriations  Act,  FY  95  (Public  Law 
103-317),  enacted  August  26, 1994, 
requires  the  Secretary  of  State,  in  the  ten 
countries  with  the  highest  volume  of 
immigrant  visa  issuance  for  the  most 
recent  fiscal  year  for  which  data  are 
available,  to  submit  to  the  Federal 
Bureau  of  Investigation  (F.B.I.)  records 
of  fingerprints  for  all  immigrant  visa 
applicants  over  sixteen  years  of  age  to 
ascertain  whether  such  applications 
have  been  previously  convicted  of  a 
felony  under  State  or  Federal  law  in  the 
United  States.  Section  505  further 
provides  that  the  Department  shall  pay 
all  appropriate  fees  for  this 
fingerprinting  pilot  program  and  that 
the  program  shall  end  on  January  1, 
1998. 

Executive  Order  10718  of  June  27, 
1957,  authorizes  the  Secretary  of  State 
to  exercise  the  President's  authority 
under  22  U.S.C.  4219  to  prescribe  rates 
of  fees  to  be  charged  for  official  services 
performed  by  the  Department  of  State. 
Under  this  authority,  the  Department 
has  determined  a  number  of  fees  for 
consular  services  performed  overseas,  as 
well  as  in  the  United  States,  within  the 
guidelines  set  by  OMB  Circular  No.  A- 
25.  The  policy  set  out  in  OMB  Circular 
A-25  states  that  services  which  directly 
benefit  individuals,  organizations,  or 
groups  should  be  paid  for  by  the  users 
rather  than  the  taxpayers.  Services 
performed  for  the  primary  benefit  of  the 
general  public  or  the  U.S.  Government 
are  to  be  supported  by  tax  revenues.  The 


principles  of  OMB  Circular  A-25  have 
guided  various  fee  studies  conducted  by 
the  Department. 

Under  Delegation  of  Authority  No. 
198.  the  Secretary  of  State  delegated  to 
the  Under  Secretary  for  Management  all 
management-related  functions  arising 
out  of  the  activities  or  certain  bureaus, 
including  the  Bureau  of  Consular 
Affairs.  Pursuant  to  this  Delegation,  the 
Under  Secretary  of  Management  has  the 
authority  to  establish  the  fingerprinting 
fee  and  to  promulgate  this  regulation. 

The  fingerprint  fee  is  set  at  $25.00  to 
recover  the  cost  to  the  Department  of 
paying  the  F.B.I. 's  $18.00  fee  for 
examining  and  checking  the  fingerprints 
against  its  fingerprint  records.  Added  to 
the  F.B.I,  charge  of  $18.00  is  $7.00  in 
administrative  costs  for  each  set  of 
fingerprints  which  will  cover  the  cost  to 
the  Department  of  taking  the  applicant's 
fingerprints,  transmitting  them  to  the 
F.B.I.,  and  obtaining  and  reviewing 
records  from  the  F.B.I.  It  will  also  cover 
the  costs  of  equipment,  renovations, 
furnishings,  and  supplies  used  in 
connection  with  the  fingerprint 
program.  This  $7.00  figure  was 
determined  by  calculating  the  estimated 
cost  of  fingerprinting  205,000  immigrant 
visa  applicants  (the  estimated  number  of 
applicants  that  will  be  affected  by 
section  140(d)  of  Public  Law  103-236 
and  by  section  505  of  Public  Law  103- 
317),  and  then  dividing  that  figure  by 
the  number  of  affected  immigrant  visa 
applicants  to  arrive  at  the  pro  rata  unit 
cost  of  implementing  the  new 
fingerprinting  requirement. 


Section  140(d)  of  the  Foreign 
Relations  Authorization  Act.  FY  94-95 
(Pubhc  Law  103-236).  enacted  April  30. 
1994.  authorizes  the  Department  of  State 
to  obtain  the  full  content  of  criminal 
history  records  of  those  applicants  for 
immigrant  visas  whose  names  are 
indexed  in  the  Interstate  Identification 
Index  of  the  National  Crime  Information 
Center. 

Section  505(e)  of  the  Departments  of 
Commerce.  Justice,  and  State,  and  the 
Judiciary  and  Related  Agencies 
Appropriations  Act.  FY  95  (Public  Law 
103-317),  enacted  August  26, 1994, 
requires  the  Department  of  State,  in  the 
ten  countries  with  the  highest  volume  of 
immigrant  visa  issuance  for  the  most 
recent  fiscal  year  for  which  data  are 
available,  to  submit  records  of 
fingerprints  for  all  immigrant  visa 
applicants  over  sixteen  years  of  age  to 
the  F.B.I,  to  ascertain  whether  such 
applicants  have  been  previously 
convicted  of  a  felony  under  State  or 
Federal  law  in  the  United  States. 

The  implementation  of  this  rule  as  an 
interim  rule,  with  provision  for  post- 
promulgation  comments,  is  based  upon 
the  "good  cause"  exception  found  at  5 
U.S.C.  553(d)(3).  The  Department  of 
State  is  statutorily  authorized  to  obtain 
the  full  content  of  criminal  history 
records  as  described  above.  In 
accordance  with  this  requirement,  the 
Department  has  already  begim 
transmitting  the  names  of  immigrant 
visa  apphcants  to  the  F.B.I.  This  rule 
must  take  effect  upon  publication  to 
ensure  that  the  Department  is 


reimbursed  for  the  expenses  it  will 
incur  in  obtaining  those  records. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
In  addition,  this  rule  does  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  This  rule  has 
been  reviewed  as  required  by  Executive 
Order  12778  and  certified  to  be  in 
compliance  therewith.  This  rule  is 
exempt  from  review  under  Executive 
Order  12866,  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  objectives  thereof. 

List  of  Subjects  in  22  CFR  Part  22 

Passport  and  visas. 
Accordingly,  22  CFR  part  22  is 
amended  as  follows: 

PART  22— [AMENDED] 

1.  The  authority  citation  for  part  22  is 
revised  to  read  as  follows: 

Authority:  8.  U.S.C.  1182, 1351;  22  U.S.C 
211a,  214,  2651,  2658,  3921.  4219;  31  U.S.C. 
9701;  EO  10718,  22  FR  4632.  3  CFR.  1954- 
1958  Comp.,  p.  382;  EO  11295,  31  FR  10603, 
3  CFR,  1968-1970  Comp.,  p.  570. 

2.  In  §  22.1,  the  table  is  amended 
under  the  undesignated  centered 
heading,  "Visa  Services  for  Aliens"  by 
revising  the  parenthetical  after  item  25 
and  adding  items  27  and  28  and  a 
parenthetical  after  the  items  to  read  as 
follows: 

§22.1    Schedule  Of  fees. 


Item  No. 


Fee 


(Item  No.  26  vacant.) 

27.  For  the  taking  of  fingerprints  for  those  applicants  for  immigrant  visas  whose  names  are  indexed  in  the  Interstate  Identification 

Index  of  the  National  Crime  Information  Center S25.00 

28.  For  the  taking  of  fingerprints  from  immigrant  visa  applkants  pursuant  to  8  U.S.C.  1 182  25.00 

(Item  No.  29  vacant.) 


Dated:  March  11,  1995. 
Richard  Moose, 

Un  der  Secretary  for  Managemen  t, 
Department  of  State. 

[FR  Doc.  95-7687  Filed  3-28-95:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule,  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (hereinafter  referred  to  as  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
recodification  of  Oklahoma's  coal 
mining  rules  and  revisions  to  the  rules 
pertaining  to  hydrologic  balance 
requirements  for  siltation  structures, 
sedimentation  pond  storage  volume, 
subsidence  control  and  public  notice, 
road  systems,  protection  of  underground 
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mining,  and  soil  removal,  stockpiling, 
and  replacement  requirements  for  prime 
farmland.  Oklahoma  submitted  the 
amendment  with  the  intent  of  revising 
its  rules  to  be  consistent  with  the 
corresponding  Federal  regulations, 
clarifying  ambiguities,  and  improving 
operational  efficiency. 

EFFECTIVE  DATE:  March  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief.  Telephone:  (918) 
581-6430. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  hndings.  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981.  Federal  Register  (46  FR  4902). 
Subsequent  actions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15.  936. 16,  and  936.30. 

II.  Submission  of  Amendment 

On  September  14.  1994.  Oklahoma 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA  (30  U.S.C. 
1201  et  seq.,  administrative  record  No. 
OK-963).  Oklahoma  submitted  the 
proposed  amendment  in  part  at  its  own 
initiative  and  in  part  with  the  intent  of 
revising  the  Oklahoma  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

Oklahoma  proposed  to  revise  the 
Oklahoma  Coal  Rules  and  Regulations  at 
Department  of  Mines/Rules  and 
Regulations  (DOM/RR)  sections  816.46 
and  817.46,  hydrologic  balance  and 
siltation  structures:  section  823.12, 
prime  farmland  soil  removal:  section 
823.13,  prime  farmland  soil  stockpiling: 
and  section  823.14,  prime  farmland  soil 
replacement.  Oklahoma  also  proposed 
to  recodify  its  rules  in  accordance  with 
the  standards  set  forth  by  the  Oklahoma 
State  Legislature  and  the  Ofhce  of 
Administrative  Code. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
27.  1994,  Federal  Register  (59  FR 
49223),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  OK-963.03). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
October  27, 1994. 


During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  recodified  Oklahoma 
Administrative  Code  (OAC)  460:20-27- 
20(b)  and  460:20-31-17(b).  primary 
road  certification  requirements  for  road 
systems  and  transportation  facilities. 
OSM  also  identified  concerns  with 
Oklahoma's  proposed  rule 
recodification  relating  to  OAC  460:20- 
43-1 2(f)(8),  sedimentation  pond  storage 
volume;  OAC  460:20-43-47  and 
460:20-43-48,  subsidence  control  for 
surface  mining  activities:  OAC  460:20- 
45-28,  protection  of  underground 
mining;  and  various  editorial  and 
citation  inconsistencies.  OSM  notified 
Oklahoma  of  the  concerns  by  letter 
dated  November  22.  1994 
(administrative  record  No.  OK-963.08). 

By  letter  dated  December  20.  1994, 
Oklahoma  responded  to  the  concerns 
identihed  in  OSM's  November  22.  1994. 
letter  by  submitting  the  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
OK-963. 10).  The  provisions  that 
Oklahoma  pro|x>sed  to  revise  and  add 
were:  OAC  460: 20-2 7-20(b)  and 
460:20-31-1 7(b).  concerning  the  as- 
built  requirements  regarding  primary 
road  certification  for  road  systems  and 
transportation  facilities:  OAC  460:20- 
43-1 2(f)(8).  concerning  the  requirement 
that  sediment  shall  be  removed  from  a 
structure  when  the  sediment  storage 
volume  is  80  percent  filled:  OAC 
460:20-45-^7  and  460:20-45-48. 
concerning  subsidence  control  for 
surface  mining  activities;  and  OAC 
460:20-45-28,  concerning  the 
protection  of  underground  mining. 
Oklahoma  also  proposed  revisions  to 
and  provided  additional  explanatory 
information  for  the  recodification  of  its 
coal  mining  rules. 

Based  upon  the  revisions  to  and 
additional  explanatory  information  for 
the  proposed  program  amendment 
submitted  by  Oklahoma,  OSM  reopened 
the  public  comment  period  in  the 
December  30,  1994,  Federal  Register  (59 
FR  67694;  administrative  record  No. 
OK-963. 12).  The  public  comment 
period  closed  on  January  17,  1995. 

After  the  closing  of  the  reopened 
comment  period.  OSM  became  aware 
that  both  Oklahoma's  September  14, 
1994.  and  December  20.  1994. 
amendment  submittals  contained  a 
number  of  rule  revisions  that  were 
previously  approved  by  OSM  on 
December  18,  1990  (55  FR  51902).  and 
promulgated  by  Oklahoma  on  July  25, 
1994.  Because  the  previously  approved 
provisions  were  formatted  in  such  a 
manner  so  as  to  appear  as  if  they  were 
being  submitted  for  the  first  time,  OSM, 
in  both  the  September  27, 1994,  and 


December  30,  1994,  Federal  Register 
notices  opening  and  reopening  the 
public  comment  period,  inadvertently 
identiBed  those  previously  approved 
Oklahoma  rules  as  being  currently 
proposed  revisions  to  the  Oklahoma 
program.  To  alleviate  confusion  as  to 
which  provisions  were  actually 
unapproved  when  submitted  to  OSM  for 
approval,  this  notice  addresses  only  the 
unapproved  provisions  submitted  by 
Oklahoma. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Oklahoma  on  September 
14.  1994.  and  as  revised  by  it  on 
December  20.  1994.  is  no  less  effective 
than  the  corresponding  Federal 
regulations.  The  Director  approves  the 
proposed  amendment. 

1.  Nonsubstantive  Recodification  of 
Oklahoma's  Rules 

Oklahoma,  in  accordance  with  the 
standards  set  forth  by  the  Oklahoma 
State  Legislature  and  the  Oklahoma 
Onice  of  Administrative  Code,  proposed 
to  recodify  its  coal  mining  rules  as  OAC 
title  460.  chapter  20,  with  underlying 
subchapters  specifying  the  various 
surface  and  underground  coal  mining 
provisions. 

Oklahoma's  proposed  recodification 
of  its  rules  is  nonsubstantive  in  nature, 
and  the  Director  finds  that  the 
recodification  does  not  make  its  rules 
less  effective  than  the  Federal 
regulations.  Therefore,  the  Director 
approves  the  proposed  recodification. 
OSM  uses  Oklahoma's  recodified  rule 
citations  throughout  this  Federal 
Register  notice. 

2.  Substantive  Revisions  to  Oklahoma's 
Rules  That  Are  Substantively  Identical 
to  the  Corresponding  Provisions  of  the 
Federal  Regulations 

Oklahoma  proposed  revisions  to  OAC 
460:20-49-5(a)(l).  460:20-49-6.  and 
460:20-49-7(5).  concerning  soil 
removal,  stockpiling,  and  replacemmit 
requirements  for  prime  farmland,  that 
are  substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  requirements  of  the 
corresponding  Federal  regulations  at  30 
CFR  701.5,  823.12(c)(1),  and  823.14(e). 

Because  these  proposed  Okleihoma 
rules  are  substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 
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3.  OAC  460:20-27-20(b).  460:20-31- 
17(b).  460:20-43-53(1),  and  460:20-45- 
53(1),  Primary  Road  Certification 
Requirements  for  Road  Systems  and 
Transportation  Facilities 

Oklahoma  proposed  to  revise  its  rules 
by  moving  the  "as-built"  certification 
requirements  for  primeuy  roads  from  its 
permitting  rules  at  OAC  460:20-27- 
20(b)  and  460:20-31-1 7(b)  to  its 
performance  standard  rules  at  460:20- 
43-53(1)  and  460:20-45-53(1).  As-buiU 
certifications  ensure  that  structures  are 
constructed  as  designed. 

The  Federal  as-built  regulations  at  30 
CFR  816.151(a)  and  817.151(a)  require, 
in  pertinent  part,  that  the  construction 
or  reconstruction  of  primary  roads  shall 
be  certified  in  a  report  to  the  regulatory 
authority  by  a  quaUfied,  registered, 
professional  engineer,  or  in  any  State 
which  authorizes  land  surveyors  to 
certify  the  construction  or 
reconstruction  of  primary  roads,  a 
qualified,  registered,  professional  land 
surveyor  with  exjjerience  in  the  design 
and  construction  of  roads. 

Oklahoma's  moving  of  its  as-built 
requirements  for  primary  roads  from  the 
permitting  requirements  of  OAC 
460:2O-27-20(b)  and  460:20-31-17(b)  to 
the  performance  standard  requirements 
of  OAC  460:20-^3-53(1)  and  460:20- 
45-53(1)  is  consistent  with  the  as-built 
counterpart  Federal  regulations  at  30 
CFR  816.151(a)  and  817.151(a),  which 
are  contained  in  the  Federal  road 
performance  standards. 

The  Director  finds  that  Oklahoma's 
proposed  revisions  to  OAC  460:20—43- 
53(1),  and  460:20-45-53(1)  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.151(a)  and  817.151(a).  The 
Director  approves  Oklahoma's  rule 
revisions. 

4.  OAC  460:20-43-1 2(b)(3)  and  460-^0- 
45-1 2(b)(3),  Certification  of  .  / 
Construction  of  Siltation  Structures  by 
Qualified,  Registered  Professional 
Engineers  and  Land  Surveyors 

At  OAC  460:2O-43-12(b)(3)  and 
460:20— 45-12(b)(3).  Oklahoma  proposed 
to  delete  the  references  to  OAC  460:20- 
27-14(a)  and  460:20-3 l-9(a).  Existing 
OAC  460:20-43-1 2(b)(3)  and  460:20- 
45-12(b)(3)  authorize  both  quaUfied. 
registered  professional  engineers  and 
land  surveyors  in  Oklahoma  to  certify 
the  construction  of  siltation  structures; 
existing  referenced  OAC  460:20-27- 
14(a)  and  460:20-31-9(a)  authorize  only 
qualified,  registered  professional 
engineers  to  certify  design  plans  for 
siltation  structures.  OSM  approved 
these  existing  rules  on  December  18, 
1990,  (finding  No.  2,  55  FR  51902, 
51G03-4)  on  die  basis  that  the  by-laws 


of  the  Oklahoma  State  Board  of 
Registration  of  Professional  Engineers 
and  Surveyors  authorizes  qualified, 
registered  professional  engineers  to 
certify  the  construction  and  design  of 
siltation  structures  but  authorizes 
qualified,  professional  land  surveyors  to 
certify  only  the  construction  of  siltation 
structures.  In  this  approval,  OSM  found 
Oklahoma's  rules  to  be  no  less  effective 
than  the  corresponding  Federal 
regulations  at  30  CFR  816.46(b)(3)  and 
817.46(b)(3). 

Oklahoma's  proposed  deletions  in  the 
construction  certification  rules  at  OAC 
460:20-43-12(b)(3)  and  460:20-45- 
12(b)(3)  of  the  references  to  the  design 
certification  rules  at  OAC  460:20-27- 
14(a)  and  460:20-31-9(a)  eUminate  any 
possible  confusion  on  what 
certifications  qualified,  registered 
professional  engineers  and  land 
surveyors  can  make  imder  the  approved 
Oklahoma  program. 

Oklahoma's  proposed  revisions  to 
OAC  460:20-43-12(b)(3)  and  460:20- 
45-1 2(b)(3)  deleting  the  references  to 
OAC  460:20-27-14(a)  and  460:20-31- 
9(a)  are  consistent  with  OSM's  previous 
approval  and  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.46(b)(3)  and  817.46(b)(3). 
Accordingly,  the  Director  approves 
Oklahoma's  rule  revisions. 

5.  OAC  460:20-43-1 2(f)(8). 
Sedimentation  Pond  Storage  Volume 

Oklahoma  proposed  to  revise  OAC 
460:20-43-12(0(8)  to  delete  the 
requirement  that  sediment  be  removed 
from  a  sedimentation  pond  when  the 
sediment  storage  volume  is  80  percent 
filled.  It  did  so  to  be  consistent  with  its 
rule  at  OAC  460:20-43(c)(l)(C)(vi)  and 
the  Federal  regulations  at  30  CFR 
816.46(c)(iii)(F)  that  require  that  ponds 
be  maintained  to  provide  periodic 
sediment  removal  sufficient  to  maintain 
adequate  volume  for  the  design  event. 
Oklahoma's  proposed  deletion  of  OAC 
460:20-43-12(f)(8)  alleviates  the 
regulatory  inconsistency  in  its  rules 
with  the  provision  at  OAC  460:20-43- 
12(c)(l)(C)(vi)  and  is  consistent  with 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.46(c)(iii)(F). 
Accordingly,  the  Director  approves 
Oklahoma's  proposed  rule  revision. 

6.  OAC  460:20-43-47  and  48, 
Subsidence  Control  and  Public  Notice 

Oklahoma  proposed  to  revise  its 
surface  mining  activities  performance 
standards  provisions  at  OAC  460:20- 
43—47  and  48  to  add  subsidence  control 
and  public  notice  measures  that  apply 
to  underground  mining  activities. 
Oklahoma  explained  that  it  was  doing 
so  because  it  issues  underground  mine 


permits  pursuant  to  the  surface  mine 
requirements  included  in  Subchapter  43 
(administrative  record  No.  OK-963. 10). 

The  Federal  regulations 
corresponding  to  OAC  460:20—43-47 
and  48  are  at  30  CFR  817.121  and 
817.122.  These  Oklahoma  rules  include 
the  same  subsidence  control  and  notice 
requirements  as  these  Federal 
regulations.  However.  OSM  notes  it  has 
proposed  revisions  to  30  CFR  817.121  to 
comply  with  revisions  to  SMCRA  made 
by  the  Energy  Policy  Act  of  1992  (58  FR 
50174,  September  24.  1993).  Once  OSM 
promulgates  new  regulations,  it  will 
notify  Oklahoma  in  accordance  with  30 
CFR  732.17(d)  of  any  necessary 
revisions  to  Oklahoma's  program.  Until 
such  time  the  Director  finds  that 
Oklahoma's  proposed  subsidence 
control  and  notice  rules  at  OAC  460:20- 
43—47  and  48  are  no  less  effective  than 
the  currently  promulgated  regulations  at 
30  CFR  817.121  and  817.122.  Therefore, 
the  Director  approves  the  proposed  rule 
revisions. 

7.  OAC  460:20-45-28,  Protection  of 
Underground  Mining 

Oklahoma  proposed  to  revise  its 
underground  mining  performance 
standards  at  OAC  460:20-45-28  to 
delete  a  provision  regarding  the 
protection  of  underground  mining 
operations  from  the  effects  of  surface 
mining  activities.  However,  Oklahoma 
still  retains  in  its  surface  mining 
performance  standards  at  OAC  460:20- 
43-28  an  identical  requirement. 
Therefore,  the  Oklahoma  rules  still 
provide  an  identical  level  of  protection 
to  underground  mining  operations  from 
the  adverse  effects  of  surface  mining 
activities. 

There  are  no  Federal  underground 
mining  regulations  that  correspond  to 
the  deleted  Oklahoma  rule.  However, 
the  Federal  surface  mining  regulation  at 
30  CFR  816.79  sets  forth  provisions 
regarding  the  protection  of  underground 
mining  operations  from  the  effects  of 
surface  mining  activities  that  are 
substantively  identical  to  the  Oklahoma 
surface  mining  requirements  at  OAC 
460:20-43-28.  Therefore,  the  Director 
finds  that  the  proposed  deletion  of  the 
underground  mining  protection 
provision  at  OAC  460-20-45-28  and 
retention  of  an  identical  provision  at 
OAC  460:20-43-28  is  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.79.  The  Director  approves  the 
proposed  rule  revision. 

rV.  Summary  and  Disposition  of 
Comments 

The  Director  notes  that  the  following 
public  and  Federal  agency  comments 
were  received  in  response  to  the 
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September  27,  1994,  and  December  30. 
1994,  proposed  rule  Federal  Register 
notices  that  inadvertently  identiRed 
certain  previously  approved  Oklahoma 
rules  as  being  currently  proposed 
revisions  to  the  Oklahoma  program. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  ht)m  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Oklahoma  program 
(administrative  record  No.  OK-963.02). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  September  30,  1994,  that 
Oklahoma's  proposed  revisions  were 
satisfactory  (administrative  record  No. 
OK-963.04). 

The  U.S.  Bureau  of  Mines  (BOM) 
responded  on  September  27,  1994,  that 
while  Oklahoma's  proposed  rule  to  OAC 
460:20-27-14(a)(l)(A)  deletes  the 
reference  to  preparation  and 
certification  of  the  design  of  ponds, 
impoimdments,  banks,  dams  and 
embankments,  by  a  "professional 
geologist,  or  a  qualified,  registered, 
professional  land  surveyor,"  the 
proposed  rule  to  OAC  460:20-43- 
12(b)(3)  then  adds  the  statement  that 
siltation  structure  construction  may  be 
certified  by  a  "registered  professional 
land  surveyor"  (administrative  record 
No.  OK-963.05).  BOM  hulher  stated 
that  this  appears  to  be  a  contradiction  in 
that  in  one  instance,  qualified, 
registered,  professional  land  surveyors 
are  not  allowed  to  design  the  ponds,  yet 
they  are  allowed  to  certify  that  the 
ponds  are  constructed  correctly.  Finally, 
BOM  commented  that  this  same 
contradiction  occurs  in  OAC  460:20- 
45-12  for  underground  mining 
activities. 

As  discussed  in  finding  No.  4  and 
OSM's  December  18. 1990.  final  rule 
Federal  Register  notice,  Oklahoma's  by- 
laws of  the  State  Board  of  Registration 
for  Professional  Engineers  and 
Surveyors  do  not  authorize  registered 
land  surveyors  in  Oklahoma  to  prepare 
and/or  certify  engineered  designs,  but 
they  do  authorize  land  surveyors  to 
certify  the  construction  of  siltation 
structures  since  certification  that  a 
structure  is  built  according  to  design 
does  not  require  the  same  qualified 
expertise  as  the  actual  design  of  the 
structure  (finding  No.  2.  55  FR  51902. 
51903—4).  Accordingly.  Oklahoma's 
rules  at  OAC  460:20-27-14(a)(l)(A), 
460:20-31-9(a)(l)(A,  460:20-43- 


12(b)(3),  and  460:20-45-1 2(b)(3)  do  not 
contradict  each  other. 

The  U.S.  Bureau  of  Land  Management 
(BLM)  responded  on  October  12.  1994. 
by  commenting  that  under  OAC  460:20- 
45-1 2(b)(3).  a  registered  professional 
land  surveyor  is  authorized  to  certify 
that  siltation  structures  are  constructed 
as  designed,  but  the  authorization  for  a 
registered  professional  land  surveyor  to 
prepare  and  certify  siltation  structure 
plans  designs  has  been  removed 
elsewhere  in  Oklahoma's  rules 
(administrative  record  No.  OK-963.06). 
BLM  then  inquired  as  to  whether  OSM 
intended  to  retain  the  certification 
authorization  for  registered  professional 
land  surveyors  at  OAC  460:20-45- 
12(b)(3).  In  response  to  this  comment, 
the  Director  refers  BLM  to  the 
discussion  above,  which  responds  to 
BOM  concerns  regarding  the  same  issue. 

BLM  further  commented  that  it 
questioned  the  practicality  of  the  change 
under  the  prime  farmland  soil  removal 
rule  at  OAC  460:20-49-5(a)(l)  where 
Oklahoma  proposed  to  delete  language 
that  would  have  allowed  surface  coal 
mining  and  reclamation  operations  on 
prime  farmland  to  remove  other  suitable 
soil  materials  which  will  create  a  final 
soil  having  productive  capacity  equal  to 
that  which  existed  prior  to  mining. 

BLM  commented  that  when  soil  is 
removed,  stockpiled,  and  reapplied 
there  is  some  loss  and  mixing  due  to  the 
limitations  of  the  handling  process 
itself.  When  soil  is  removed  and 
stockpiled  there  is  a  mycorrhyzal 
degradation  within  the  soil.  Further, 
more  significant  mycorrhyzal 
degradation  occurs  over  time  within  the 
stockpile.  Mycorrhyzal  degradation 
lowers  soil  productivity.  BLM  also 
stated  that  expecting  greater 
productivity  from  soil  which  has 
undergone  such  disturbance  is  not 
reasonable  and  that  it  would  be  more 
productive  for  the  guidelines  to 
recommend  seeding  topsoil  piles  with  a 
temporary  cover  grass  for  the  duration 
of  stockpiling.  Finally.  BLM  commented 
that  such  seeding  would  maintain  some 
of  the  mycorrhyzal  community  within 
the  stockpiled  topsoil. 

The  Director  acknowledges  BLM's 
concerns  regarding  diminished  soil 
productivity.  However,  section 
515(b)(7)(A)  of  SMCRA  requires,  in 
pertinent  part,  that  "[f]or  all  prime  farm 
lands  *  *  *  the  operator  shall,  as  a 
minimum,  be  required  to  *   *    * 
segregate  the  A  horizon  of  the  natural 
soil,  except  where  it  can  be  shown  that 
other  available  soil  materials  will  create 
a  final  soil  having  a  greater  productivity 
capacity*   *   *"  (emphasis  added). 
Also,  the  corresponding  Federal 
regulations  at  30  CFR  823.12(c)(1) 


require,  in  pertinent  part,  that  "(sjoil 
removal  and  stockpiling  operations  on 
prime  farmland  shall  be  conducted  to 
*   *   *  remove  other  suitable  soil 
materials  where  such  other  soil 
materials  will  create  a  final  soil  having 
a  greater  productive  capacity  than  that 
which  exist  prior  to  mining"  (emphasis 
added).  OSM  previously  approved 
Oklahoma's  rule  revision  in  the 
December  18.  1990.  final  rule  Federal 
Register  notice  (55  FR  51902,  51903),  as 
being  substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations  at  30  CFR  823.12(c)(1). 
Accordingly,  Oklahoma's  deletion  of  the 
aforementioned  phrase  "an  equal  or"  is 
no  less  stringent  than  section 
515(b)(7)(A)  of  SMCRA  and  no  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  823.12(c)(1). 

In  addition,  the  Director  notes  that  the 
State  and  Federal  requirements  that  a 
final  soil  have  a  greater  productive 
capacity  than  that  which  existed  prior  to 
mining  applies  only  to  topsoil 
substitutes,  and  not  the  original  topsoil 
material.  Finally,  the  Director  refers 
BLM  to  the  Federal  regulations  at  30 
CFR  816.22(c)(2)(iii),  which  require,  in 
pertinent  part,  that  "[sltockpiled  topsoil 
materials  shall  be  protected  from  wind 
and  water  erosion  through  prompt 
establishment  and  maintenance  of  an 
effective,  quick  growing  vegetative  cover 
or  through  other  measures  approved  by 
the  regulatory  authority."  Oklahoma's 
counterpart  rule  at  OAC  460:20-43- 
7(c)(2)(C)  is  substantively  identical  to  30 
CFR  816.22(c)(2)(iii).  While  OSM  cannot 
dictate  that  Oklahoma  always  require 
operators  to  seed  topsoil.  by  virtue  of 
the  fact  that  nearly  all  operators  in 
Oklahoma  do  seed  topsoil,  BLM's 
recommendation  for  seeding  topsoil 
piles  is  almost  always  implemented  in 
Oklahoma. 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  sea.). 

None  of  the  revisions  that  Oklahoma 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(administrative  record  No.  OK-963.02). 
h  responded  on  October  13.  1994,  that 


it  had  no  objections  to  the  approval  of 
Oklahoma's  proposed  regulations 
(administrative  record  No.  OK-963.07). 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Presen'ation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  OK-963.02). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Oklahoma's  proposed 
amendment  as  submitted  on  September 
14,  1994,  and  as  revised  on  December 
20,  1994. 

The  Director  approves,  as  discussed 
in:  Finding  No.  1,  concerning 
Oklahoma's  proposed  recodification  of 
its  ccal  mining  rules;  finding  No.  2, 
OAC  460:20-49-5(a)(l),  460:20-49-6, 
and  460:20—49-7(5),  concerning  soil 
removal,  stockpiling,  and  replacement 
requirements  for  prime  farland:  finding 
No.  3.  OAC  460:20-27-20(b).  460:20- 
31-17(b).  460:20-43-53(1).  and  460:20- 
45-53(1).  concerning  primary  road 
certification  requirements  for  road 
systems  and  transportation  facilities: 
finding  No.  4,  OAC  460:20-43-12(b)(3) 
and  460:20-45-1 2(b)(3).  concerning 
certification  of  construction  of  siltation 
structures  by  qualified,  registered 
professional  engineers  and  land 
surveyors;  finding  No.  5,  OAC  460:20- 
43-12(0(8).  concerning  sedimentation 
pond  storage  volume;  finding  No.  6, 
OAC  460:20-43-47  and  -48.  concerning 
subsidence  control  and  public  notice; 
and  finding  No.  7,  OAC  460:20-45-28. 
concerning  protection  of  underground 
mining. 

The  Director  approves  the  rules  as 
proposed  by  Oklahoma  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  936,  codifying  decisions  concerning 
the  Oklahoma  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 


(OMB)  under  Executive  Order  12886 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 


impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  March  25,  1995. 

Charles  E.  Sandberg. 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  936— OKLAHOMA 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  936.15  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  936.1 5    Approval  of  amendments  to  the 
Oklahoma  regulatory  program. 


(p)  Recodification  of  Oklahoma's  rules 
and  revisions  to  the  following 
provisions  of  Oklahoma's  recodified 
rules,  as  submitted  to  OSM  on 
September  14. 1994,  and  as  revised  on 
December  20,  1994,  are  approved 
effective  March  29,  1995: 

OAC  460:20-43-1 2(b)(3)  and  460:20- 
45-12(b)(3),  certification  of 
construction  of  siltation  structures  by 
qualified,  registered  professional 
engineers  and  land  surveyors; 

OAC  460:  20-43-12(f)(8).  sedimentation 
pond  storage  volume; 

OAC  460:  20-43-47  and  48.  subsidence 
control  for  surface  mining  activities; 

OAC  460:  20-43-53(1)  and  460:20-45- 
53(1),  primary  road  certification 
requirements  for  road  systems  and 
transportation  facilities; 

OAC  460:  20-4.')-28.  protection  of 
underground  mining;  and 

OAC  460:  20-49-5(a)(l),  460:  20-49-6, 
and  460:20-49-7(5),  soil  removal,  soil 
stockpiling,  and  soil  replacement 
requirements  for  prime  farmland. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  185  and  186 

[FAR  3H5673,  4H5695.  4H5«9«/R2119;  FRL- 
4942-«l 

RtN  2070-AB78 

Food  and  Feed  Additive  Regulations 
for  d-Limonene,  Dihydro-5-Pentyl- 
2(3H>-Furanone,  and  Dihydro-5-Hepty»- 
2(3H)-Furanone 

agency:  Environinental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
food/feed  additive  regulations  for 
residues  of  the  insecticides  d-limonene. 
dihydro-5-pentyl-2(3H)-furanone.  and 
dihydro-5-heptyl-2(3H)-furanone  when 
used  as  active  ingredients  in  insect- 
repellent  tablecloths  and  in  insect- 
repellent  strips  used  in  food/feed 
handling  establishments.  Rod  Products 
Co.  requested  these  regulations. 

EFFECTIVE  DATE:  These  regulations 
become  effective  March  29.  1995. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  |FAP  3H5673.  4H5695. 
4H5696/R21191.  may  be  submitted  to: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  Rm.  M3708.  401  M 
St..  SW..  Washington.  DC  20460  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Envirorunental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14,  Registration  Division 
(7505C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  219,  1921  Jefferson  Davis 
Hwy..  Arhngton.  VA  22202.  (703)-305- 
6600:  e-mail: 
Forrest.Robert®epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  8,  1995  (60 
FR  7511).  EPA  issued  a  proposed  rule 


that  gave  notice  that  Rod  Products  Co., 
4600  Glencoe  Ave.,  No.  4.  Marina  del 
Rey.  CA  90292-6363.  had  submitted  to 
EPA  food/feed  additive  petitions  (FAPs) 
3H5673,  4H5695,  and  4H5696,  which 
requested  that  the  Administrator, 
pursuant  to  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  use.  348.  amend  40  CFR  parts  185 
and  186  by  establishing  regulations  for 
residues  for  d-limonene.  dihydro-5- 
pentyl-2(3H)-furanone.  and  dihydro-5- 
heptyl-2(3H)-furanone  when  used  as 
active  ingredients  in  insecticide- 
ref>ellent  tablecloths  used  in  food/feed- 
handling  establishments.  The  registrant 
subsequently  requested  the  addition  of 
insect  repellent  strips  used  in  food/feed 
handling  establishments. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by 
these  regulations  may.  within  30  days 
after  pubUcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  185  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  22,  1995. 

Daniel  M.  Barolo. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  185— {AMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 


UMI 


Authority:  21  U.S.C.  346a  and  348. 

b.  By  adding  new  §§  185.1975, 
185.1985.  and  185,3775.  to  read  as 
follows: 


§186.1975 
furanone. 


Olhydro-5-heptyl-2(3H)- 


§185.1975 
furanone. 


Dihydro-5-heptyl-2(3H>- 


The  food  additive  dihydro-5-heptyl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-pentyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  food- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 


§185.1985 
furanone. 


Dlhydro-5-pentyl-2(3H)- 


The  food  additive  dihydro-5-pentyl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-heptyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  food- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Enviommentai  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labehng. 

§185.3775    d-Llmonene. 

The  food  additive  d-limonene  may  be 
safely  used  in  accordance  with  the 
Ibllowing  conditions: 

(a)  It  is  used  with  the  active 
ingredients  dihydro-5-pentyl-2(3H)- 
furanone  and  dihydro-5-heptyl-2(3H)- 
liiranone  in  insect-repellent  tablecloths 
and  in  insect-repellent  strips  used  in 
food-handling  estabhshments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labehng. 

PART  186— (AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §§  186.1975, 
186.1985,  and  186.3775,  to  read  as 
follows: 


The  feed  additive  dihydro-5-heptyl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-pentyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  feed- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labehng. 


§186.1985 
furanone. 


Dihydro-5-pentyl-2(3H>- 


The  feed  additive  dihydro-5-pentyl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-heptyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  feed- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Enviommentai  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labehng. 

<)  186.3775    d-Llmonene. 

The  feed  additive  d-limonene  may  be 
r.afely  used  in  accordance  with  the 
following  conditions: 

(a)  It  is  used  with  the  active 
ngredients  dihydro-5-pentyl-2(3H)- 
uranone  and  dihydro-5-heptyl-2{3H)- 
ouanone  in  insect-repellent  tablecloths 
and  in  insect-repellent  strips  used  in 
leed-handhng  estabhshments. 

(b)  To  assure  safe  use  of  the 
:nsecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
luivironmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

(FR  Doc.  95-7715  Filed  3-28-95;  8:45  am] 

BILLING  CODE  66aO-60-F 


40  CFR  Part  300 

tFRL-5180-4] 

Amendment  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP);  CERCLIS 
Definition  Change 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Amendment  to  change 
definition. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  adopting  new 
procedures  for  maintaining  its 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Information  System  (CERCLIS). 
CERCLIS  is  the  data  base  and  data 
management  system  EPA  uses  to  track 
activities  at  sites  considered  for  cleanup 
under  the  Comprehensive 
Environmental  Response  and  Liability 
Act  (CERCLA)  (also  known  as 
Superfund). 

Today's  document  announces  the 
decision  to  remove  from  CERCLIS  those 
"sites  that  EPA  has  decided  do  not 
warrant  further  evaluation  under 
Superfund.  We  specifically  include  sites 
that  the  Agency  has  given  a  designation 
of  "No  Further  Response  Action 
Planned"  (NFRAP),  to  eliminate  any 
possible  disincentive  to  purchase, 
improve,  redevelop,  and  revitalize  sites, 
related  to  inclusion  on  CERCLIS. 
EFFECTIVE  DATE:  This  rule  is  effective 
March  29. 1995. 

KOR  FURTHER  INFORMATION  CONTACT: 
Michael  Cullen,  Office  of  Program 
Management,  Office  of  Emergency  and 
Remedial  Response  (5201G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC,  20460, 
or  the  Superfund  Hotline,  phone  (800) 
424-9346,  or  (703)  412-9810  in  the- 
Washington  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION:  Sites 
given  a  NFRAP  designation  will  now  be 
)}Iaced  in  a  separate  archived  data  base. 
This  document  reflects  these  decisions 
by  instituting  formal  changes  to  the  part 
of  EPA 's  regulations  known  as  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300.  Specifically.  EPA  is 
tiianging  the  definition  of  CERCLIS. 
found  at  40  CFR  300.5,  to  provide  that 
NFRAP  sites  will  be  placed  in  a  separate 
archived  data  base  that  will  also  be 
available  to  the  public. 

This  amendment  to  the  CERCLIS 
definition  also  reflects  the  possibility 
that,  in  the  future,  EPA  may  consider 
;irchiving  other  categories  of  sites  from 
CERCLIS  at  which  the  Agency's 
Superfund  program  has  no  further 
involvement. 

Since  these  changes  are  matters 
relating  to  internal  Agency  management, 
there  is  no  requirement  for  public  notice 
and  opportunity  to  comment. 

The  NCP  describes  CERCLIS  and 
NFRAP  in  its  "Definitions"  section,  40 
CFR  300.5.  CERCLIS  contains  the 
official  inventory  of  potential  CERCLA 
sites  and  supports  EPA's  site  planning 
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and  tracking  functions.  CERCLIS 
contains  information  from  pre-remedial, 
remedial,  removal  and  enforcement 
actions  of  the  Superfund  program,  and 
has  the  flexibility  to  retrieve  these 
actions  separately  for  tracking,  planning 
or  analysis  purposes. 

When  a  site  is  identified  and  placed 
in  CERCLIS.  it  may  undergo  a  series  of 
evaluations  of  increasing  complexity. 
These  include  a  Preliminary 
Assessment,  a  Site  Inspection,  an 
Expanded  Site  Inspection,  listing  on  the 
National  Priorities  List  (NPL), 
conducting  a  Remedial  Investigation/ 
Feasibility  Study,  signing  a  Record  of 
Decision  detailing  the  remedial  action 
which  will  be  taken,  completing  all 
remedial  actions,  formally  deleting  the 
site  from  the  NFL,  taking  enforcement 
actions  against  liable  parties,  and 
conducting  removal  actions  or  other 
actions  to  stabilize  site  conditions. 

At  any  stage  prior  to  listing  a  site  on 
the  NPL.  EPA  may  determine  that  no 
further  response  action  under  CERCLA 
is  appropriate,  and  the  site  is  given  a 
NFRAP  designation  or  it  may  be 
deferred  to  another  authority  for 
response  action.  This  means  that  no 
additional  Federal  steps  under  CERCLA 
will  be  taken  at  the  site  unless  further 
information  warrants  such  action. 

According  to  the  CERCLIS  definition 
in  §  300.5  of  the  NCP.  a  site  is  not 
removed  from  the  CERCLIS  data  base 
after  evaluations  have  been  completed. 
This  would  include  sites  that  have  been 
given  a  NFRAP  designation.  This  means 
Uiat  over  20,000  NFRAP  sites  continued 
to  remain  in  CERCLIS  even  though  no 
further  action  was  planned. 

In  the  revision  to  the  NCP  issued  on 
March  8,  1990,  (55  FR  8666)  EPA 
explained  that  sites  were  not  removed 
from  the  CERCLIS  data  base  after 
completion  of  evaluations  "in  order  to 
document  that  the  evaluation  took  place 
and  to  preclude  the  possibility  that  it  be 
needlessly  repeated."  40  CFR  300.5 
(definition  of  CERCLIS);  see  also  55  FR 
8692-8693.  This,  of  course,  included 
NFRAP  sites. 

Since  the  NCP  revision,  however,  the 
CERCLIS  data  base  has  taken  on  more 
significance  than  EPA  had  intended. 
While  inclusion  of  a  site  in  CERCLIS 
does  not  represent  a  determination  of 
any  party's  liability  or  a  finding  that  any 
response  action  is  necessary,  numerous 
oral  and  written  comments  have  come 
to  EPA  from  property  owners,  the 
housing  and  banking  industry, 
prospective  purchasers  of  CERCLIS 
properties,  and  the  general  public 
indicating  that  there  is  an  apparent  yet 
unintended  stigma  attached  to  sites  in 
CERCLIS.  This  stigma  has  resulted  in 
economic  drawbacks  as  well  as  the 


disincentive  to  purchase,  improve, 
redevelop,  and  revitalize  sites. 

Because  of  this  unintended  stigma. 
EPA  has  decided  to  change  the  way  it 
handles  NFRAP  sites  and  will  exclude 
sites  designated  as  NFRAP  from  the 
CERCLIS  inventory'.  NFRAP  sites  will  be 
removed  from  CERCLIS  and  archived  as 
historical  records.  A  NFRAP  designation 
means  that  no  additional  steps  under 
the  Federal  Superfund  program  will  be 
taken  at  the  site  unless  new  information 
arrives  which  indicates  otherwise.  This 
archived  database  will  be  retrievable 
and  accessible  to  the  public  upon 
request. 

EPA  Administrator  Carol  Browner 
announced  the  decision  to  remove 
NFRAP  sites  from  the  CERCLIS  data 
base  on  January  25.  1995.  Today's  action 
formally  amends  the  CERCLIS 
definition  to  implement  the 
Administrator's  announcement. 

EPA  is  also  considering  removing 
from  CERCLIS  other  categories  of  sites 
at  which  the  EPA  Superfund  program 
has  no  further  involvement.  These  sites 
could  include  sites  deleted  from  the 
NPL  or  those  being  addressed  by  EPA's 
corrective  action  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  In  order  to  increase  its 
flexibility  in  managing  these  sites  on 
CERCLIS.  EPA  is  also  amending  the 
CERCLIS  deHnition  to  remove  any 
statement  that  sites  at  which  EPA  has  no 
further  Superfund  involvement  will 
remain  on  CERCLIS.  EPA  has  not  made 
the  decision  on  these  other  sites,  yet. 
but  will  notify  the  public  of  any 
decision. 

In  the  1990  revision  to  the  NCP.  EPA 
did  respond  to  public  comments  on  the 
structure  of  CERCLIS  and  decided  to 
leave  sites  on  CERCLIS  even  after 
completion  of  evaluations,  including 
NFRAP  sites.  It  was  not  necessary  at 
that  time  to  take  comment  on  this  issue, 
nor  is  it  necessary  now  that  EPA  is 
amending  the  NCP.  This  is  because  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  553(a).  exempts  from 
requirements  for  public  notice  and 
opportunity  to  comment  any  "matter 
relating  to  agency  management.  *   *   *" 
5  use.  553(a)(2).  How  EPA  structures 
its  CERCLIS  data  base  and  management 
system  is  a  matter  relating  to  Agency 
management. 

To  the  extent  it  may  be  argued  that 
public  notice  and  opportunity  to 
comment  is  required,  EPA  finds  that 
good  cause  exists,  under  5  U.S.C.  553(b). 
not  to  apply  these  requirements  because 
this  amendment  has  no  legal  effect,  and 
no  effect  on  choosing  Superfund 
cleanup  actions,  since  the  decision  has 
already  been  make  that  there  will  be  no 
further  Superfund  action  at  NFRAP 


sites.  Therefore,  compliance  with  notice 
and  hearing  requirements  are 
unnecessary. 

According  to  its  regulatory  definition, 
at  40  CFR  300.5,  CERCLIS  is  an  EPA 
computerized  database  and 
"management  system  that  inventories 
and  tracks  releases  addressed  or  needed 
to  be  addressed  by  the  Superfund 
program."  [Emphasis  added].  It  simply 
"stores  management  information  on  all 
sites  evaluated  under  Superfund." 
[Emphasis  added).  See,  Final  Rule, 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan,  55  FR  8666 
at  8693  (March  8.  1990).  Designations  in 
CERCLIS  are  only  memorializations  of 
Agency  decisions  already  made.  Today's 
action  does  not  change  the  public's 
ability  to  obtain  any  information 
compiled  at  any  time  in  the  CERCLIS 
data  base. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
materials.  Hazardous  substances. 
Intergovernmental  relations.  Natural 
resources.  Occupational  safety  and 
health.  Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Superfund, 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  March  23.  1995. 
Elliott  P.  Laws, 
Assistant  Administrator. 

Therefore.  40  CFR  part  300  is 
amended  as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657:  33  U.S.C. 
1321(c)(2);  E.O.  11735,  38  FR  21243;  E.O. 
12580.  52  FR  2923. 

2.  Section  300.5  is  amended  by 
revising  the  definition  for  "CERCLIS"  to 
read  as  follows: 

§300.5    Definitions. 

*         *         *     .     *         * 

CERCLIS  is  the  abbreviation  of  the 
CERCLA  Information  System.  EPA's 
comprehensive  data  base  and  data 
management  system  that  inventories 
and  tracks  releases  addressed  or  needing 
to  be  addressed  by  the  Superfund 
program.  CERCLIS  contains  the  official 
inventory  of  CERCLA  sites  and  supports 
EPA's  site  planning  and  tracking 
functions.  Sites  that  EPA  decides  do  not 
warrant  moving  further  in  the  site 
evaluation  process  are  given  a  "No 
Further  Response  Action  Planned" 
(NFRAP)  designation.  This  means  (hat 
no  additional  federal  steps  under 
CERCLA  will  be  taken  at  the  site  unless 


future  information  so  warrants.  Sites 
given  a  NFRAP  designation  are  placed 
in  a  separate  archival  data  base. 
Inclusion  of  a  specific  site  or  area  in  the 
CERCLIS  data  base  does  not  represent  a 
determination  of  any  party's  liability, 
nor  does  it  represent  a  findingjhat  any 
response  action  is  necessary. 
***** 

(FR  Doc.  95-7596  Filed  3-28-95;  8:45  am] 

BILUNO  CODE  •BM-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  95-1] 

Filing  of  Documents 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  order  will  clarify  the 
Commission's  rule  regarding  the  filing 
of  documents  by  including  language 
stating  that,  unless  otherwise  provided 
in  this  Title,  by  Public  Notice,  or  by 
decision  of  the  Commission  or 
Commission  staff  acting  on  delegated 
authority,  documents  are  deemed  filed 
when  they  are  received  by  the 
ComnTlssion.  This  order  is  intended  to 
provide  guidance  to  the  public  and 
avoid  any  potential  uncertainty. 

EFFECTIVE  DATE:  March  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Viert,  Office  of  General  Counsel, 
(202)418-1720. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of:  Amendment  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Adopted:  )anuary  3, 1995. 

Released:  February  21, 1995. 

By  the  Commission: 

1.  On  September  26,  1994, 
Multinational  Legal  Services,  P.C.  (MLS) 
filed  a  Petition  for  Reconsideration  or 
Clarification  of  the  Commission's  Order, 
FCC  94-210,  released  August  24, 1994, 
59  Fed.  Reg.  44340  (1994),  by  which  the 
Commission  promulgated  new  section 
1.7  of  its  Rules.  47  CFR  1.7.  In  adopting 
section  1.7.  the  Order  formalized  a 
Commission  practice  of  accepting 
documents  as  filed  when  they  are 
received  at  a  location  designated  by  the 
Commission.  The  Order  may  have 
created  some  confusion,  and  to  address 
this,  we  grant  MLS's  petition  and  clarify 
the  language  of  section  1.7.  See  59  FR 
44340. 


2.  In  its  petition.  MLS  argues  that 
section  1.7  may  create  uncertainty  about 
the  filing  deadline  for  time-critical 
applications  at  the  lockbox  facility  of 
the  Mellon  Bank  in  Pittsburgh. 
Pennsylvania.  In  accordance  with 
procedural  rules  adopted  in  connection 
with  our  fee  collection  program, 
applications  submitted  to  the  lockbox 
facility  by  the  next  business  day  after  an 
official  filing  deadline  are  considered 
timely  filed.'  This  procedural  rule 
allowing  additional  time  is  not, 
however,  codified  in  the  Code  of 
Federal  Regulations.  MLS  notes  that  this 
rule  may  therefore  conflict  with  the 
newly  promulgated  section  1.7  which 
states  that: 

Unless  otherwise  provided  in  this  Title 
l47|,  pleadings  and  other  documents  are 
considered  to  be  filed  with  the  Commission 
u|X>n  their  receipt  at  the  location  designated 
by  the  Commission. 

3.  To  avoid  potential  confusion,  we 
will  adopt  MLS's  recommendation  (with 
one  minor  change)  and  clarify  section 
1.7  by  including  language  stating  that, 
unless  otherwise  provided  in  this  Title, 
by  Public  Notice,  or  by  decision  of  the 
Commission  or  Commission  staff  acting 
on  delegated  authority,  documents  are 
deemed  filed  when  they  are  received  by 
the  Commission. 

4.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
sections  4(i),  4(j),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
303(r),  it  is  ordered  that  the  Petition  for 
Reconsideration  or  Clarification  filed  by 
Multinational  Legal  Services,  P.C.  is 
granted. 

5.  It  is  further  ordered  that  Part  1  of 
the  Commission's  Rules  is  amended  in 
the  manner  indicated  below  to  be 
effective  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Change 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


'  Fee  Collection  Program.  5  FCC  Red  3558.  3565 
(1990):  Public  Notice.  Filing  of  Time  Critical 
Feeable  Applications.  67  Rad.  Reg  (P&F)  2d  1127 
(1990);  see  OAF  Broadcasting  Company.  8  FCC  Red 
1742.  1744  (Aud.  Serv.  Div.  1993)  (application 
received  at  the  lockbox  facility  the  day  after  the 
official  deadline  considered  timely  filed). 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  47  U.S.C.  154,  303.  503(b)(5);  5 
U.S.C.  552;  21  U.S.C.  853a.  unless  otherwise 
noted. 

2.  Section  1.7  is  revised  to  read  as 
follows: 

§  1.7    Documents  are  filed  upon  receipt 

Unless  otherwise  provided  in  this 
Title,  by  Public  Notice,  or  by  decision 
of  the  Commission  or  of  the 
Commission's  staff  acting  on  delegated 
authority,  pleadings  and  other 
documents  are  considered  to  be  filed 
with  the  Commission  upon  their  receipt 
at  the  location  designated  by  the 
Commission. 

(FR  Doc.  95-7700  Filed  3-28-95;  8:45  ami 

BILUNG  CODE  6712-01-M 


47  CFR  Part  15 

[DH  95-581] 

Closed  Captioning  Requirements  for 
Computer  Systems  Used  as  Television 
Receivers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Interpretation. 

SUMMARY:  The  FCC's  Office  of 
Engineering  and  Technology  is  issuing 
this  document  interpreting  the 
requirements  of  the  Television  Decoder 
Circuitry  Act  of  1990  and  the  FCC  rules 
implementing  that  Act.  as  they  apply  to 
computer  systems.  These  requirements 
specify  that  all  devices  designed  to 
receive  television  service  must  be 
equipped  with  built-in  decoder  circuitry 
designed  to  display  closed-captioned 
television  transmissions  when  the 
picture  size  of  such  a  device  is  33  cm 
(13  inches)  or  greater  in  size.  This 
interpretation  is  intended  to  provide 
guidance  for  computer  manufacturers 
and  vendors  with  regard  to  the 
application  of  the  closed  caption 
circuitry  requirements  to  computers  and 
other  related  equipment  that  provide  the 
capability  to  receive  television 
transmissions. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Engelman,  Office  of 
Engineering  and  Technology,  (202)  776- 
1626. 


UMI 
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SUPPtEMENTARY  INFORMATION: 

Closed  Captioning  Requirements  for 
Computer  Systems  Used  As  Television 
Receivers 

Several  manufacturers  have  requested 
information  on  the  requirements  for 
displaying  closed  captioning  as  they 
apply  to  computers  that  have  the 
capability  to  receive  television  signals. 
This  Public  Notice  describes  the  Office 
of  Engineering  and  Technology's  (OET) 
interpretation  of  the  requirements  of  the 
Television  Decoder  Circuitry  Act  of 
1990,  and  the  rules  implementing  that 
Act,  as  they  apply  to  computer  systems. 
As  indicated  below,  computer  systems 
that  are  sold  with  a  monitor  that  has  a 
"viewable  picture"  size  of  13  inches  or 
greater  and  that  have  the  capability  to 
receive  television  service  must  be  able 
to  display  closed  captions  transmitted 
on  television  signals.  Closed  captioning 
capability  is  not  required  for  smaller 
monitors,  for  systems  without  television 
reception  capability,  for  computers  sold 
without  monitors,  or  for  "plug-in" 
circuit  boards  that  add  television 
reception  capabiUty. 

Section  15.119  ot  the  Commission's 
rules,  and  the  Television  Decoder 
Circuitry  Act  of  1990  (Pub.  L.  101-431) 
upon  which  this  rule  section  is  based, 
require  that  all  devices  designed  to 
receive  television  pictures  broadcast 
simultaneously  with  sound  be  equipped 
with  built-in  decoder  circuitry  designed 
to  display  closed-captioned  television 
transmissions  when  such  a  device  is 
manufactured  in  the  United  States  or 
imported  for  use  in  the  United  States, 
and  its  television  pictiu^  screen  is  33 
cm  (13  inches)  or  greater  in  size.  See  47 
CFR  15.119  and  47  U.S.C.  303(u)  and 
330(b). 

Personal  computers  can  now  be 
equipped  to  receive  and  display 
broadcast  television  programming.  This 
capability  can  be  marketed  in  a  variety 
or  ways.  For  example,  built-in  TV 
receiver  capability  can  be  included  in 
personal  computers  that  are  marketed  as 
complete  systems,  e.g.,  systems  that 
include  both  a  computer  and  monitor. 
Built-in  TV  receiver  capability  can  also 
be  included  in  personal  computers  sold 
without  a  monitor.  In  addition,  TV 
receiver  capability  can  be  provided  on 
plug-in  circuit  cards  that  can  be  used  to 
add  TV  reception  capability  to  an 
existing  personal  computer. 

The  screen  sizes  for  TV  receivers  and 
monitors  used  with  personal  computers 
traditionally  have  been  measured 
diffierently  by  manufacturers  in  the  two 
industries.  TV  receiver  screen  size  is 
measured  on  the  basis  of  the  "viewable 
picture"  area,  in  accordance  with 
Federal  Trade  Commission  (FTC) 


regulations.  See  16  CFR  Part  410. 
Computer  monitors  traditionally  are 
measured  on  the  basis  of  the  overall 
physical  size  of  the  picture  tube.  In 
many  cases,  computer  monitors 
marketed  as  '/«  inches  or  larger  actually 
have  a  viewable  picture  size  of  less  than 
33  cm  (13  inches).  We  note  that  the 
majority  of  computer  monitors  being 
sold  now  have  a  viewable  picture  size 
that  is  smaller  than  33  cm  (13  inches), 
although  the  number  of  models  with 
larger  picture  sizes  is  increasing. 

OET  interprets  that  the  requirements 
of  §  15.119  apply  to  computer  systems 
that  have  the  capability  to  receive  TV 
broadcast  signals  and  include  a  monitor 
that  has  a  "viewable  picture"  size  of  33 
cm  (13  inches)  or  larger,  as  measured  in 
accordance  with  the  FTC  regulations,  16 
CFR  Part  410.  For  purposes  of  this 
interpretation,  a  computer  system  may 
be  a  single  unit,  with  the  computer  and 
monitor  in  the  same  housing,  or 
separate  computer  and  monitor  units. 

As  a  practical  matter,  computers  and 
monitors  sold  together  as  systems  are 
often  marketed  with  separate  prices. 
This  allows  consumers  greater 
flexibility  in  choosing  a  system  that 
meets  their  needs.  OET  interprets  that 
where  computers  and  monitors  are 
priced  separately  but  sold  together,  i.e., 
as  part  of  the  same  business  transaction, 
they  are  nonetheless  computer  systems 
for  purposes  of  the  closed  caption 
display  capability  requirements  and 
must  comply  with  those  requirements  if 
the  "viewable  picture"  of  the  monitor  is 
33  cm  (13  inches)  or  larger. 

The  requirements  of  §  15.119  do  not 
apply  to: 
— Computers  or  computer  systems  that 

do  not  have  the  capability  to  receive 

TV  broadcast  signals; 
— Computers  sold  without  monitors; 
— Computer  systems  with  monitors  that 

do  not  have  a  viewable  picture  of  33 

cm  (13")  or  larger,  or, 
— Separate  "plug-in  "  circuit  boards. 

In  issuing  this  interpretation,  we  wish 
to  emphasize  that  we  recognize  the 
importance  of  closed  captioning  display 
as  a  feature  of  TV  reception  capability 
included  in  personal  computers.  We 
therefore  will  monitor  the  practices  of 
the  computer  industry  with  regard  to 
this  feature,  particularly  with  regard  to 
the  practices  of  selling  computers  and 
monitors  together,  and  will  consider 
appropriate  action  iu  the  future  as  may 
be  necessary  to  ensure  this  feature  is 
adequately  available  to  the  public. 

By  the  Chief,  Office  of  Engineering  and 
Technology. 
Office  of  Engineering  and  Technology 

contact:  Richard  Engelman  at  (202)  776- 

1626. 


Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  95-7650  Filed  3-28-95:  8:45  am) 

BILLMM  CODE  CTII-OI-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Parts  1 604  and  1 652 
RIN  3206-nAG30 

Federal  Employees  Health  Benefits 
Acquisition  Regulation  Filing  Health 
Benefit  Claims;  Addition  of  Contract 
Clause 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations  with  request , 

for  comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  add  a  new  contract  clause 
of  the  Federal  Employees  Health 
Benefits  Acquisition  Regulation 
(FEHBAR).  The  clause  clarifies  for  both 
FEHB  carriers  and  covered  individuals 
the  circumstances  under  which  OPM 
may  render  a  decision  regarding  a 
covered  individual  who  asks  OPM  to 
review  a  health  benefits  plan's  denial  of 
a  claim  if  the  plan  has  either  affirmed 
its  denial  when  the  covered  individual 
requested  reconsideration,  or  failed  to 
respond  to  the  covered  individual's 
request  for  reconsideration  as  provided 
by  OPM's  regulations.  The  clause 
further  clarifies  the  circumstances  imder 
which  claimants  may  seek  court  review 
of  benefit  denials  under  the  FEHB 
Program.  The  purpose  of  these  interim 
regulations  is  to  clarify  that  covered 
individuals  who  wish  to  bring  legal 
action  regarding  a  denial  of  an  FEHB 
benefit  must  pursue  such  claim  against 
OPM.  Further,  the  interim  regulations 
clarify  the  administrative  review 
process  that  must  precede  legal  action 
in  the  courts. 

DATES:  These  interim  regulations  are 
effective  March  29,  1995.  Comments 
must  be  received  on  or  before  May  30, 
1995. 

ADDRESSES:  Send  written  comments  to 
Lucretia  F.  Myers,  Assistant  Director  for 
Insurance  Programs,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  P.O.  Box  57,  Washington, 
DC  20044;  or  deliver  to  OPM,  Room 
3451,  1900  E  Street  NW.,  Washington. 
ex:;  or  FAX  to  (202)  606-0633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sears,  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION: 
Historically,  OPM  has  required  that 


covered  individuals  who  want  to  bring 
suit  because  an  FEHB  carrier  has  denied 
their  claim  for  health  benefits  must  sue 
the  carrier,  not  OPM.  These  interim 
regulations  provide  that  legal  actions 
arising  out  of  a  denial  of  FEHB  benefits 
should  be  brought  against  OPM  rather 
than  the  FEHB  carrier  that  made  the 
initial  denial  decision.  Because  OPM 
has  the  authority  under  the  FEHB  law 
to  order  the  carrier  to  pay  the  claim, 
OPM  has  determined  it  is  appropriate 
under  current  statute  for  the  covered 
individuals  to  bring  suit  against  OPM  if 
OPM  declines  to  order  the  carrier  to  pay 
the  claim.  The  clause  clarifies  the 
process  and  circumstances  for  bringing 
legal  actions  under  the  FEHB  Program 
and  gives  the  administrative  review 
process  that  must  be  completed  before 
suit  is  brought. 

The  legislative  history  of  §  8902(j), 
title  5,  United  States  Code,  shows  that 
Congress  intended  OPM  (at  that  time  the 
Civil  Service  Commission)  to  provide  an 
administrative  appeal  process,  binding 
upon  the  carriers,  that  would  save 
covered  individuals  the  expense  and 
delay  of  being  forced  into  the  courts  to 
recover  on  meritorious  claims  for 
benefits.  Based  upon  this  directive  and 
its  central  role  in  the  administration  of 
the  FEHB  Program,  OPM  established  a 
detailed  administrative  review  process 
for  benefits  claims  leading  to  a  final 
decision  on  such  claims  by  OPM.  It  is 
OPM's  view  that  this  administrative 
review  process  must  be  followed  before 
legal  action  is  pursued  in  the  courts. 
Further,  the  matter  to  be  reviewed  by  a 
court  upon  appeal  is  the  OPM  decision 
affirming  the  carrier's  denial  of  benefits, 
with  the  court's  review  being  limited  to 
an  examination  of  OPM's  administrative 
decision  to  deny  the  claim  for  payment 
or  services. 

Health  insurance  contracts  under  the 
FEHB  Program  are  Federal  contracts 
under  5  U.S.C,  chapter  89.  Accordingly, 
legal  actions  concerning  disputes  arising 
or  relating  to  those  contracts  are 
controlled  by  Federal,  rather  than  State 
law.  Congress,  in  the  FEHB  Act, 
mandated  Federal  uniformity  for  all 
matters  that  relate  to  (1)  the  nature  or 
extent  of  coverage;  (2)  benefits;  and  (3) 
payment  of  benefits  under  the  FEHB 
Program.  By  statute,  all  health  insurance 
contracts  require  the  carrier  to  agree  to 
pay  or  provide  a  health  service  or 
supply  in  an  individual  case  if  OPM 
finds  that  the  covered  individual  is 
entitled  to  the  benefit  under  the  terms 
of  the  contract.  Congress  also  directed 
OPM  to  take  a  central  role  in 
determining  whether  a  health  service  or 
supply  should  be  provided  in 
individual  cases  to  covered  individuals 
and,  if  it  should  be  provided,  to  require 


carriers  to  pay  for  such  health  service  or 
supply.  These  interim  regulations 
reaffirm  the  principle  of  uniformity  in 
the  FEHB  Program  by  providing  that  in 
judicial  disputes  regarding  the  denial  of 
a  health  benefits  claim,  review  is  to  be 
limited  to  the  record  that  was  before 
OPM  and  that  was  the  basis  of  the  OPM 
decision  to  disallow  the  benefit.  In  the 
event  that  an  appropriate  court 
concludes  that  benefits  should  have 
been  awarded  under  the  FEHB  Act,  the 
court  possesses  ample  authority  to 
require  OPM  to  order  that  such 
payments  be  made  to  the  covered 
individual  from  the  carrier.  These 
interim  regulations  clarify  that  OPM 
intends  for  its  decision  to  be  upheld 
unless  the  Court  concludes  that  the 
OPM  decision  affirming  the  carrier's 
denial  of  benefits  was  inconsistent  with 
the  standard  for  final  agency  action 
under  applicable  Federal  law. 

The  new  clause  reflects  the 
administrative  review  procedures  that 
must  precede  court  review.  These 
procedures  are  prescribed  by  regulations 
at  5  CFR  890.105  and  reflects  minor 
changes  that  OPM  is  making  to  5  CFR 
890.105  by  interim  regulations  being 
published  in  conjunction  with  this 
interim  regulation  The  new  clause  also 
reflects  regulations  and  5  CFR  890.107 
regarding  court  review  and  reflects 
changes  OPM  is  making  to  5  CFR 
890.107  by  regulations  also  being 
published  in  conjunction  with  this 
interim  regulations. 

OPM  proposes  to  incorporate  these 
procedures  into  the  FEHB  contract  by 
adding  a  new  clause  1652.204-72, 
Filing  Health  Benefit  Claims/Court 
Review  of  Disputed  Claims,  to  Subpart 
1652.2  of  the  Federal  Employees  Health 
Benefits  Acquisition  Regulation 
(FEHBAR). 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  merely 
incorporates  administrative  procedures 
and  regulatory  requirements  into  FEHB 
contracts. 

List  of  Sub)ects  in  48  CFR  Parts  1604 
and  1652 

Government  employees.  Government 
procurement,  Health  insurance. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
48  CFR  chapter  16  as  follows: 


PART  1604— ADMINISTRATIVE 
MATTERS 

1.  The  authority  citation  for  parts 
1604  and  1652  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  8913:  40  U.S.C.  486(c); 
48  CFR  1.301. 

2.  In  part  1604  subpart  1604.71  is 
added  to  read  as  follows: 

Subpart  1604.71— Disputed  Health 
Benefit  Claims 

1 604.71 01    Filing  Healtti  Benefit  Claims/ 
Court  Review  of  Disputed  Claims. 

Guidelines  for  an  Federal  Employees 
Health  Benefit  (FEHB)  Program  covered 
individual  to  file  a  claim  for  payment  or 
service  and  for  legal  actions  on  disputed 
health  benefit  claims  are  found  at  5  CFR 
890.105  and  890.107,  respectively.  The 
contract  clause  at  1652.204-72  of  this 
chapter,  reflecting  this  guidance,  must 
be  inserted  in  all  FEHB  Program 
contracts. 

PART  1652— CONTRACT  CLAUSES 

3.  Subpart  1652.2  is  amended  by 
adding  section  1652.204-72  to  read  as 
follows: 

Subpart  1652.2— Texts  of  FEHBP 
Clauses 

1652.204-72     Filing  Healtt>  Benefit  Claims/ 
Court  Review  ot  Disputed  Claims. 

As  prescribed  in  1604.7101  of  this 
chapter,  the  following  clause  must  be 
inserted  in  all  FEHB  Program  contracts. 

FILING  HEALTH  BENEFIT  CLAIMS/COURT 
REVIEW  OF  DISPUTED  CLAIMS 

(a)  General.  The  Carrier  resolves  claims 
filed  under  the  Plan.  All  health  benefit 
claims  must  be  submitted  initially  to  the 
Carrier.  If  the  Carrier  denies  a  claim  (or  a 
portion  of  a  claim),  the  covered  individual 
may  ask  the  Carrier  to  reconsider  its  denial. 
If  the  Carrier  affirms  its  denial  or  fails  to 
respond  as  required  by  paragraph  (b)  of  this 
clause,  the  covered  individual  may  ask  OPM 
to  review  the  claim.  A  covered  individual 
must  exhaust  both  the  Carrier  and  OPM 
review  processes  specified  in  this  clause 
before  seeking  judicial  review  of  the  denied 
claim. 

(b)  Time  limits  for  reconsidering  a  claim. 
(1)  The  covered  individual  has  1  year  from 
the  date  of  the  notice  to  the  covered 
individual  that  a  claim  (or  a  p>ortion  of  a 
claim)  was  denied  by  the  Carrier  in  which  to 
submit  a  written  request  for  reconsideration 
to  the  Carrier. 

(2)  The  Carrier  has  30  days  after  the  date 
of  receipt  of  a  timely-filed  request  for 
reconsideration  to: 

(i)  Affirm  the  denial  in  writing  to  the 
covered  individual; 

(ii)  Pay  the  bill  or  provide  the  service:  or 

(iii)  Request  from  the  covered  individual  or 
provider  additional  information  needed  to 
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make  a  decision  on  the  claim.  The  Carrier 
mutt  simultaneously  notify  the  covered 
individual  of  the  information  requested  if  it 
requests  additional  information  from  a 
provider.  The  Carrier  has  30  days  after  the 
date  the  information  is  received  to  afRrm  the 
denial  in  writing  to  the  covered  individual  or 
pay  the  bill  or  provide  the  service.  The 
Carrier  must  make  its  decision  based  on  the 
evidence  it  has  if  the  covered  individual  or 
provider  does  not  respond  within  60  days 
after  the  date  of  the  Carrier's  notice 
requesting  additional  information.  The 
Carrier  must  then  send  written  notice  to  the 
covered  individual  of  its  decision  on  the 
claim.  The  covered  individual  may  request 
OPM  review  as  provided  in  paragraph  (b)(3) 
of  this  clause  if  the  Carrier  fails  to  act  within 
30  days  after  the  covered  individual's  request 
for  reconsideration  or  the  Carrier's  receipt  of 
additional  information. 

(3)  The  covered  individual  may  write  to 
OPM  and  request  that  OPM  review  the 
Carrier's  decision  if  the  Carrier  either  affirms 
its  denial  of  a  claim  or  fails  to  respond  to  a 
covered  individual's  written  request  for 
reconsideration  within  30  days  after  the  date 
it  receives  the  request  or  within  30  days  after 
the  date  it  receives  the  additional 
information  requested.  The  covered 
individual  must  submit  the  request  for  OPM 
review  within  the  time  limit  sfwcified  in 
paragraph  {e)(l)  of  this  clause. 

(4)  The  Carrier  may  extend  the  time  limit 
for  a  covered  individual's  submission  of 
additional  information  to  the  Carrier  when 
the  covered  individual  shows  he  or  she  was 
not  notified  of  the  time  limit  or  was 
prevented  by  circumstances  beyond  his  or 
her  control  from  submitting  the  additional 
information. 

(c)  Information  required  to  process  requests 
for  reconsideration.  (1)  The  covered 
individual  must  put  the  request  to  the  Carrier 
to  reconsider  a  claim  in  writing  and  give  the 
reasons,  in  terms  of  applicable  brochure 
provisions,  that  the  denied  claim  should 
have  been  approved. 

(2)  If  the  Carrier  needs  additional 
information  from  the  covered  individual  to 
make  a  decision,  it  must: 

(i)  Specifically  identify  the  information 
needed: 

(ii)  State  the  reason  the  information  is 
required  to  make  a  decision  on  the  claim; 

(iii)  Specify  the  time  limit  (60  days  after 
the  date  of  the  Carrier's  request)  for 
submitting  the  information:  and 

(iv)  State  the  consequences  of  failure  to 
respond  within  the  time  limit  speciTied,  as 
set  out  in  paragraph  (b)(2)  of  this  clause. 

(d)  Carrier  determinations.  The  Carrier 
must  provide  written  notice  to  the  covered 
individual  of  its  determination.  If  the  Carrier 
affirms  the  initial  denial,  the  notice  must 
inform  the  covered  individual  of: 

(1)  The  specific  and  detailed  reasons  for 
the  denial; 

(2)  The  covered  individual's  right  to 
request  a  review  by  OPM;  and 

(3)  The  requirement  that  requests  for  OPM 
review  must  be  received  within  90  days  after 
the  date  of  the  Carrier's  denial  notice  and 
include  a  copy  of  the  denial  notice  as  well 
as  documents  to  supp)ori  the  covered 
individual's  position. 


(e)  OPM  review.  (1)  If  the  covered 
individual  seeks  fnrther  review  of  the  denied 
claim,  the  covered  individual  must  make  a 
request  to  OPM  to  review  the  Carrier's 
decision.  Such  a  request  to  OPM  must  be 
made: 

(i)  Within  90  days  after  the  date  of  the 
Carrier's  notice  to  the  covered  individual  that 
the  denial  was  afHrmed:  or 

(ii)  If  the  Carrier  fails  to  respond  to  the 
covered  individual  as  provided  in  paragraph 
(b)(2)  of  this  clause,  within  120  days  after  the 
date  of  the  covered  individual's  timely 
request  for  reconsideration  by  the  Carrier,  or 

(iii)  Within  120  days  after  the  date  the 
Carrier  requests  additional  information  from 
the  covered  individual,  or  the  date  the 
covered  individual  is  notified  that  the  Carrier 
is  requesting  additional  information  from  a 
provider.  OPM  may  extend  the  time  limit  for 
a  covered  individual's  request  for  OPM 
review  when  the  covered  individual  shows 
he  or  she  was  not  notified  of  the  time  limit 
or  was  prevented  by  circumstances  beyond 
his  or  her  control  firom  submitting  the  request 
for  OPM  review  within  the  time  limit. 

(2)  In  reviewing  a  claim  denied  by  the 
Carrier.  OPM  may 

(i)  Request  that  the  covered  individual 
submit  additional  information: 

(ii)  Obtain  an  advisory  opinion  from  an 
independent  physician: 

(iii)  Obtain  any  other  information  as  may 
in  its  judgment  be  required  to  make  a 
determination;  or 

(iv)  Make  its  decision  based  solely  on  the 
information  the  covered  individual  provided 
with  his  or  her  request  for  review. 

(3)  When  OPM  requests  information  frtjm 
the  Carrier,  the  Carrier  must  release  the 
information  within  30  days  after  the  date  of 
OPM's  written  request  unless  a  different  time 
limit  is  specified  by  OPM  in  its  request. 

(4)  Within  90  days  after  receipt  of  the 
request  for  review,  OPM  will  either: 

(i)  Give  a  written  notice  of  its  decision  to 
the  covered  individual  and  the  Carrier;  or 

(ii)  Notify  the  individual  of  the  status  of 
the  review.  If  OPM  does  not  receive 
requested  evidence  within  IS  days  after 
expiration  of  the  applicable  time  limit  in 
paragraph  (e)(3)  of  this  clause,  OPM  may 
make  its  decision  based  solely  on 
information  available  to  it  at  that  time  and 
give  a  written  notice  of  its  decision  to  the 
covered  individual  and  to  the  Carrier. 

(0  Court  review.  (1)  A  suit  to  compel 
enrollment  under  §  890.102  of  Title  5,  Code 
of  Federal  Regulations,  must  be  brought 
against  the  employing  office  that  made  the 
enrollment  decision. 

(2)  A  suit  to  review  the  legality  of  OPM's 
regulations  under  this  pari  must  be  brought 
against  the  Office  of  Personnel  Management. 

(3)  Federal  Employees  Health  Benefits 
(FEHB)  carriers  resolve  FEHB  claims  under 
authority  of  Federal  statute  (chapter  89,  title 
5,  United  States  Code).  A  covered  individual 
may  seek  judicial  review  of  OPM's  final 
action  on  the  denial  of  a  health  benefits 
claim.  A  legal  action  to  review  final  action 
by  OPM  involving  such  denial  of  health 
benefits  must  be  brought  against  OPM.  The 
recovery  in  such  a  suit  will  be  limited  to  the 
amount  of  benefits  in  dispute. 


(4)  An  action  under  paragraph  (0(3)  of  this 
clause  to  recover  on  a  claim  for  health 
benefits: 

(i)  May  not  be  brought  prior  to  exhaustion 
of  the  administrative  remedies  provided  in 
paragraphs  (a)  through  (e)  of  this  clause; 

(ii)  May  not  be  brought  later  than 
December  31  of  the  third  year  after  the  year 
in  which  the  care  or  service  was  provided; 
and 

(iii)  Will  be  limited  to  the  record  that  was 
before  OPM  when  it  rendered  its  decision 
affirming  the  Carrier's  denial  of  benefits. 

(End  of  Clause) 

(FR  Doc.  95-7792  Filed  3-28-95:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1804, 1806, 1808, 
1813,  1815,  1816,  1832,  1836,  1840, 
1841, 1842,  1845. 1851,  1852,  and  1870 

[NFSO  8»-18] 

RIN  2700-ABS3 

NASA  FAR  Supplement;  Miscellaneous 
Amendments 

agency:  Office  of  Procurement, 

Acquisition  Liaison  Division.  National 

Aeronautics  and  Space  Administration 

(NASA). 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  changes  dealing  with 
NASA  internal  and  administrative 
matters,  such  as  the  NASA  FAR 
Supplement  rewrrite.  procurement 
integrity,  cost-reimbursement  contracts, 
architect -engineer  services,  acquisition 
of  utility  services,  and  audit  tracking 
and  resolution. 

EFFECTIVE  DATE:  March  31, 1995. 
FOR  FURTHER  INFORMA-HON  CONTACT:  Mr. 
David  K.  Beck,  (202)  358-0482;  e-mail: 
dbeck@proc.hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  cross-reference  is  added  to 
1813.7104(a)  due  to  FAC  90-24.  The 
FAC  allows  the  head  of  contracting 
activity  to  exclude  contracting  officers 
(with  micro-purchase  authority  only) 
from  the  procurement  integrity 
definition  of  "procurement  official"  if 
the  HCA  determines  that  it  is  unlikely 
that  the  contracting  officer's 
acquisitions  will  exceed  $20,000  in  any 
12-month  period. 

Sections  1816.301.  1816.301-3  and 
1816.403  are  removed  due  to  FAC  90- 
24's  removal  of  FAR  16.301  and  16.403. 


Various  chimges  include:  (i)  Lowering 
the  selection  official  level  for  A-E 
contracts  from  the  head  of  the 
installation  to  an  executive  level 
manager  in  the  requirements  office;  (ii) 
ehminate  1836.600-70  on  inter- 
organization  acquisition  coverage 
through  NASA  Headquarters  Code  HS; 
and  (iii)  upgrade  the  ethics  certificate 
associated  with  selection  of  A-E 
contracts. 

Subpart  1803.3  is  redesignated  as  Part 
1841.  NFS  clauses  on  utility  services  are 
removed  where  new  FAR  clauses 
provide  adequate  coverage. 

Changes  are  necessary  for  NASA's 
audit  follovkrup  system  to  comply  with 
Office  of  Management  and  Budget 
(OMB)  Circular  A-50.  "Audit 
Followup."  In  addition,  they  streamline 
the  coverage  on  audit  tracking  and 
resolution  and  relocate  the  coverage 
within  the  NASA  FAR  Supplement. 

Miscellaneous  changes  and 
corrections  are  found  in  the  following 
sections:  1801.104-370;  1801.603-2 
(reference  to  SF  171  deleted);  Subpart 
1804.8  (title  change  of  subpari  heading); 
1804.805  (title  change  to  section 
heading);  1806.303-1;  1808.002-71  and 
-76  (removed  due  to  fAR  coverage); 
Subpart  1808.7  (title  change  to  subpart 
heading  and  "workshop"  changed  to 
new  FAR  terminology  "nonprofit 
agency";  1815.613-71;  1819.708-70; 
1825.403-70;  1832.402;  1842.202-70; 
1845.106-70;  1845.405;  1845.407; 
1845.608-6;  1845.610-2;  1845.7203; 
1845.7205;  1845.7213;  1851.102; 
1870.103.  App.  I.  Chapter  7.  Appendix 
C;  and  1870.303.  App.  I.  Chapter  4. 


List  of  Si^iects  in  48  CFR  Parts  1801, 
1804,  1806, 1808, 1813, 1815, 1816, 
1832,  1836,  1840,  1841, 1842. 1845, 
1851, 1852.  and  1870 

Government  procurement. 

Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  Chapter  18  is 
amended  as  follows: 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.  The  authority  citation  for  48  CFR 
Parts  1801.  1804,  1806. 1808. 1813, 
1815.  1816.  1832. 1836. 1842. 1845. 
1851.  1852.  and  1870  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

1801.104-370    [Amended] 

2.  In  section  1801.104-370.  paragraph 
(a).  "Ms.  Joan  Brooks  (202-358-2105)" 
is  revised  to  read  "Mrs.  Cynthia 
O'Bryant  (202-358-1248)". 

3.  hi  section  1801.104-370. 
paragraphs  (e)  and  (f).  "Code  JBD-4"  is 
revised  to  read  "Code  JOB-19". 

4.  In  section  1801.104-370,  paragraph 
(f).  "Code  HS.  Gloria  Shively  (202-358- 
2080)"  is  revised  to  read  "Code  HP. 
Cynthia  O'Bryant  (202-358-1248)"  and 
"Code  JM-2"  is  revised  to  read  "Code 
JMS". 

1801.603-2    [Amepded] 

5.  In  section  1801.603-2.  paragraph 
(d)(1)  introductory  text,  the  phrase  "(or 
SF  171)"  is  removed. 

PART  1804— ADMINISTRATIVE 
MATTERS 


Availability  of  NASA  FAR  Supplement      subpart  1804.8    [Amended] 


The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  fi-om 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  telephone 
number  (202)  783-3238.  Cite  GPO 
Subscription  Stock  Nimiber  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 


6.  In  subpart  1804.8.  the  title 
"Contract  Files"  is  revised  to  read 
"Government  Contract  Files". 

1804.805    [Anf>ended] 

7.  In  section  1804.805,  the  section 
heading  "Disposal  of  contract  files."  is 
revised  to  read  "Storage,  handling,  and 
disposal  of  contract  files." 

PART  1806— COMPETITION 
REQUIREMENTS 

1806.303-1    [Amended] 

8.  In  section  1806.301-1,  paragraph 
(b).  "Code  IRD"  is  revised  to  read  "Code 
IR". 

PART  1808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

1808.002-71    [Removed] 

9.  Section  1808.002-71  is  removed. 


1808.002-76    [Removed] 

10.  Section  1808.002-76  is  removed. 

Subpart  1808.3    [Removed] 

11.  Subpart  1808.3  is  removed. 

Subpart  1808.7    [Amended] 

12.  The  title  of  subpart  1808.7 
"Acquisition  From  The  BUnd  And 
Other  Severely  Handicapped"  is  revised 
to  read  "Acquisition  From  Nonprofit 
Agencies  Employing  People  Who  Are 
Blind  Or  Severely  Disabled". 

1808.705-1    [Amended] 

13.  In  section  1808.705-1,  paragraph 
(b).  the  phrase  "to  obtain  workshop- 
produced  supplies"  is  revised  to  read 
"to  obtain  nonprofit  agency-produced 
supplies". 

PART  1813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

1813.7104    [Amended] 

14.  In  section  1813.7104.  the 
following  sentence  is  added  to  the  end 
of  paragraph  (a)  to  read  as  follows: 

"See  48  CFR  (FAR)  3.104-4(h)(5)  for 
procurement  integrity  requirements." 

PART  1 81  &-CONTR ACTING  BY 
NEGOTIATION 

1815.871  and  1815.872    [Removed] 

15.  Sections  1815.871  and  1815.872 
are  removed. 

PART  1816— TYPES  OF  CONTRACTS 

1 81 6.301  and  1 81 6.301  -3    [Removed] 

16.  Sections  1816.301  and  1816.301- 
3  are  removed. 

1816.403    [Removed] 

17.  Section  1816.403  is  removed. 

PART  1832— ADVANCE  PAYMENTS 

1832.402    [Removed] 

18.  In  section  1832.402,  paragraph 
(a)(1)  is  amended  by  removing  the 
second  sentence. 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  1836.6    [Amended] 

1836.600  and  1836.600-70    [Removed] 

19.  and  20.  Sections  1836.600  and 
1836.600-70  are  removed. 

1836.602-2    [Amended] 

21.  Sections  1836.602-2  is  revised  to 
read  as  follows: 

1836.602-2    Evaluation  boards. 

In  compliance  with  48  CFR  (FAR) 
36.602-2.  the  person  designated  as  the 
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selection  authority,  unless  Field 
Installation  Management  Instructions 
designate  higher  authority,  shall 
establish  an  architect-engineer  selection 
board  to  he  composed  of  at  least  three 
voting  members.  Membership  shall  at 
least  include:  one  currently  registered 
architect  or  professional  engineer,  who 
shall  serve  as  the  board  chairperson:  an 
appropriate  official  from  the  requiring 
office;  and,  an  appropriate  technical 
official  famiUar  with  any  unique  subject 
matter  (see  48  CFR  (FAR)  36.102. 
Definitions.  "Architect-engineer 
services")  critical  to  the  requirement. 
Each  board  shall  include  an  appropriate 
procurement  official  (a  contracting 
officer,  if  feasible)  as  an  ad  hoc  advisor 
to  the  board  and  the  selection  authority. 
Where  appropriate,  a  procurement 
official  may  serve  as  a  voting  member 
on  evaluation  boards.  Appointment  of 
non-Covemment  employees  as  voting 
members  is  not  authorized. 

22.  Section  1836.602-4  is  revised  to 
read  as  follows: 

1836.602^    Selection  autliorlty. 

The  first  level  manager  above  the 
requirement  office  who  is  serving  in 
grade  GS  16  or  above  under  the  General 
Schedule  or  in  a  comparable  or  higher 
position  under  another  schedule,  or 
otherwise,  is  designated  as  the  selection 
authority  for  purposes  of  48  CFR  (FAR) 
36.602.4. 

23.  Section  1836.602-5  is  revised  to 
read  as  follows: 

1836.602-6  Short  selection  processes  for 
contracts  not  to  exceed  the  small  purchase 
limitation. 

(a)  Use  of  the  procedures  at  48  CFR 
(FAR)  36.602-5  (a)  or  (b)  is  at  the 
discretion  of  the  selection  authority 
specified  in  1836.602-4. 

(b)  The  selection  authority  specified 
in  1836.602-4  is  designated  as  the 
selection  authority  for  purposes  of  48 
CFR  (FAR)  36.602-5(b)(2).      . 

1836.602-70    [Amended] 

24.  In  section  1836.602-70,  paragraph 
(b)(1),  "the  Comptroller"  is  revised  to 
read  "the  Chief  Financial  Officer  (CFO)/ 
Comptroller". 

25.  In  section  1836.602-71,  paragraph 
(a)(1)  is  revised  to  read  as  follows: 

1836.602-71     Conflict  of  interest 

(a)(1)  All  persons  participating  in  an 
architect-engineer  evaluation,  review  or 
selection  activity  shall  have  a  written 
certification  on  file  in  NASA  stating 
knowledge  of  and  compliance  with  the 
Office  of  Government  Ethics'  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (August  1992]  and  the 
NASA  Supplement  (September  28, 
1994)  to  the  Office  of  Government 
Ethics's  Standard  of  Ethical  Conduct  for 


Employees  of  the  Executive  Branch 
(August  1992).  The  minimum 
certification  shall  be: 

Certification 

I,  the  undersigned,  hereby  certify  that  I 
have:  (i)  read  the  Office  of  Government 
Ethics'  Standard  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (August 
1992)  and  the  NASA  Supplement  (September 
28,  1994)  to  the  Office  of  Government  Ethics' 
Standard  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch  (August  1992):  (ii)  filed 
the  relevant  (insert  "Standard  Form  278"  for 
any  employee  who's  annual  salary  is  120 
percent  al)ove  step  one  of  grade  1 5  of  the 
General  Schedule  (GS)  or  "Standard  Form 
450"  for  employees  whose  annual  salary  is  at 
or  tielow  step  ten  of  grade  15  of  the  General 
Schedule  (GS)|:  and,  (iii)  examined  the 
attached  list  of  competitors  for  the  (Title] 
project  before  the  architect-engineer  selection 
board.  I  further  certify  that  I  have  no 
financial  or  other  personal  interest  in  these 
firms. 

(Signature) 

(Date) 

(End  of  certification) 


1836.602-71    [Amended] 

26.  In  paragraph  (a)(3)  of  section 
1836.602-71.  the  word  "center"  is 
revised  to  read  "installation"  in  two 
occurrences. 

PART  1840    [ADDED  AND  RESERVED] 

27.  Fart  1840  is  added  and  reserved. 

PART  1841— ACQUISITION  OF  UTILITY 
SERVICES 

28.  Fart  1841  is  added  as  set  forth 
below: 

PART  1841— ACQUISITION  OF  UTILITY 
SERVICES 

Sut>part  1841.1 — General 
1841.101     Defmitions. 

Subpart  1841.2— Acquiring  Utility  Services 
1841.201     Policy. 

1841.204  GSA  areawide  contracts.' 

1841.205  Separate  contracts. 
1841.205-70    Renewal  of  contracts. 
1841.205-71     Headquarters  requirement  for 

copies  of  contracts. 
1 84 1 .  205-72    Contents  of  a  negotiated  utility 

service  contract. 
1841.205-73    Authorization  for  procurement 

of  wellhead  natural  gas. 
1841.205-74     Utility  service  narrative. 
1841.205-75     Contracts  requiring 

Headquarters  approval. 

1841.206  Interagency  agreements. 

Subpart  1841.4 — Administration 

1841.402     Rate  changes  and  regulatory 
intervention. 

Subpart  1841.5 — Solicitation  Provision  and 
Contract  Clauses 

1841.501     Solicitation  provision  and 
contract  clauses. 


Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1841.1 — General 

1841.101     Definitions. 

Utility  suppliers,  as  used  in  this 
subpart,  may  be  quasi-public  service 
corporations,  private  concerns, 
municipalities,  associations,  or 
cooperatives.  They  generally  operate  in 
a  franchised  territory  without 
competition,  so  they  may  frequently  be 
in  a  sole-source  position.  Under 
common  law.  public  utilities  must 
render  service  at  reasonable  rates  and 
without  discrimination.  Their 
operations,  management,  rates,  and 
profits  are  usually  regulated  by  Federal, 
State,  or  local  regulatory  bodies,  but 
absence  of  a  regulatory  body  does  not 
necessarily  mean  a  complete  lack  of 
control.  Administrative  remedies 
pursuant  to  enabling  statutes  may  be 
pursued  or  complaints  may  be  taken  to 
a  court  of  competent  jurisdiction. 

Subpart  1841.2— Acquiring  Utility 
Services 

1841.201    Policy. 

(a)  Requirements  for  utility  services 
shall  be  determined  by  technically 
qualified  personnel  who  will  assist  the 
contracting  officer  as  required.  Before 
soliciting  technical  assistance  outside 
the  agency  (see  48  CFR  (FAR)  41.203). 
technical  personnel  shall  contact  the 
Environmental  Management  Division 
(Code  JE).  NASA  Headquarters. 

(b)  Appropriated  funds  may  not  be 
used  to  purchase  electricity  in  a  manner 
inconsistent  with  state  law  governing 
the  provision  of  electric  utility  service, 
including  state  utility  commission 
rulings  and  electric  utility  franchises  or 
service  territories  established  pursuant 
to  state  statute,  state  regulation,  or  state- 
approved  territorial  agreements  (Pub.  L. 
100-202.  Sec.  8093.  101  Stat.  1329-79). 
Before  acquiring  electric  utility  service, 
the  contracting  officer  shall  determine 
whether  the  manner  of  acquisition,  in 
particular,  competitive  acquisition 
under  48  CFR  (FAR)  41.205(b),  would 
be  inconsistent  with  state  law.  Section 
8093  of  Pub.  L.  100-202  is  not  intended 
to  affect  transfers  of  electricity  to 
agencies  from  Federal  power  marketing 
agencies  or  the  Tennessee  Valley 
Authority,  such  as  NASA's  power 
allocation  from  the  Western  Area  Power 
Marketing  Administration.  Such 
transfers  do  not  constitute  "purchases" 
for  purposes  of  section  8093. 

1841.204    GSA  Areawide  Contracts, 
(a)  GSA  publishes  a  checklist  of 
utility  services  available  under  its 
areawide  public  utility  contracts.  The 
checklist  specifies  contract  numbers. 


expiration  dates,  companies,  and  areas 
serviced.  Copies  of  the  checklist  may  be 
obtained  from  GSA,  Public  UtiUty 
Division  (PPU),  Public  Buildings 
Service,  Washington,  DC  20405  ((202) 
501-3994). 

(b)  In  determining  whether  a  GSA 
area-wide  public  utility  contract  is 
adequate  to  meet  requirements, 
procurement  officers  should  consider 
(1)  the  areawide  contract  rates  and 
volume  of  service  required,  (2)  any 
unusual  characteristics  of  the  service 
required,  (3)  any  special  equipment  or 
facility  requirements,  (4)  any  special 
technical  contract  provisions  required, 
and  (5)  any  other  special  circumstances. 

(c)  If  a  procurement  officer  finds  that 
a  separate  negotiated  contract  would  be 
more  advantageous  to  the  Government 
than  the  GSA  areawide  pubUc  utility 
contract,  the  procurement  officer  shall 
submit  a  request  to  the  Associate 
Administrator  for  Prociu-ement,  NASA 
Headquarters  (Code  HS),  for  a  waiver  of 
the  requirement  to  use  the  GSA 
areauade  public  utility  contract.  The 
request  shall  explain  the  merit  of  a 
separately  negotiated  contract. 

1841.205    Separate  contracts. 

1841.205-70    Renewal  of  contracts. 

(a)  A  contract  may  be  renewed  or 
extended  by  option,  provided  that  the 
contract  is  not  in  effect  for  more  than  a 
total  of  5  successive  years. 

(b)  Contracting  officers  shall  consider 
selecting  an  expiration  date  for  the 
contract  sufficiently  after  the  end  of  the 
fiscal  year  to  ensure  that  appropriations 
will  be  available  when  the  option  is 
exercised. 

1841.205-71     Headquarters  requirement  for 
copies  of  contracts. 

The  contracting  officer  shall  forward, 
promptly  after  execution,  one  copy  of 
each  contract,  service  authorization 
form,  memorandum  of  understanding, 
and  modification  to  the  Associate 
Administrator  for  Procurement,  NASA 
Headquarters  (Code  HS)  and  the 
Environmental  Management  Division, 
NASA  Headquarters  (Code  JE). 

1 84 1 .205-72    Contents  of  a  negotiated 
utility  service  contract 

(a)  All  negotiated  utility  service 
contracts  estimated  to  exceed  $2,500 
annually  shall  be  written  in  accordance 
with  the  directions  in  paragraphs  (a)(1) 
through  (5)  of  this  section: 

(1)  SF  26.  Use  Standard  Form  26  (see 
48  CFR  (FAR)  53.215-l(b)). 

(2)  Appendix  A. 

(i)  Include  the  rate  schedule,  which 
shall  consist  of — 

(A)  The  published  rate  schedule  of  the 
contractor  approved  or  established  by  a 


Federal,  State,  or  other  regulatory  body; 
or 

(B)  The  rate  schedule  negotiated 
between  the  contractor  and  the 
Government. 

(ii)  The  rate  schedule  shall  bear  the 
legend  "Appendix  A,  attached  to  and 

made  a  part  of  Contract  No. ," 

and  be  entitled  "Rate  Schedule."  Each 
page  shall  indicate  its  number  and  the 
total  number  of  pages  comprising 
Appendix  A,  as,  for  example,  "page  1  of 
3."  In  addition  to  stating  the  rate 
applicable  to  the  contract.  Appendix  A 
shall  include  any  applicable  rules  or 
regulations  (whether  established  by  the 
regulatory  body,  the  contractor,  or 
negotiation  between  the  contractor  and 
the  Government)  pertaining  to  the  Rate 
Schedule.  Appendix  A  may  provide  for 
payment  to  the  contractor  of  a 
nonrecurring,  nonrefundable  fee  not 
exceeding  $1,000  for  the  costs  of 
connecting  the  contractor's  facilities  to, 
and  disconnecting  them  from,  the 
Government's  facilities,  if  the  contract 
period  is  less  than  6  months.  In  all  other 
instances  where  a  connection  charge  is 
involved,  the  "Connection  Charge" 
clause  (48  CFR  (FAR)  52.241-9)  and 
Appendix  C  (see  paragraph  (a)(4)  of  this 
section)  shall  be  included  in  the 
contract. 

(3)  Appendix  B.  Include  the  service 
specifications  applicable  to  the  contract, 
which  shall  consist  of  a  specially 
drafted  attachment  to  the  contract 
bearing  the  legend  "Appendix  B, 
attached  to  and  made  a  part  of  Contract 

No. ,"  and  the  title  of  the 

appropriate  service  specifications.  Each 
page  shall  indicate  its  number  and  the 
total  number  of  pages  comprising 
Appendix  B,  as,  for  example,  "page  1  of 
3."  Such  appendix  shall  contain  as  a 
minimum — 

(i)  The  premises  to  be  served; 

(ii)  An  estimate  of  the  service 
reouirements; 

(iii)  The  point  of  deUvery  to  the 
Government; 

(iv)  A  description  of  the  service; 

(v)  A  statement  of  how  the  service  is 
to  be  measured  for  purposes  of  billing; 
and 

(vi)  A  statement  of  the  capacity  and 
flow  of  the  service. 

(4)  Appendix  C.  Include  the 
connection  charge  schedule  required 
whenever  the  contract  includes  the 
connection  charge  clause  at  48  CFR 
(FAR)  52.241-9  or  the  termination 
clause  at  48  CFR  (FAR)  52.241-10.  It 
shall  bear  the  legend  "Appendix  C, 
attached  to  and  made  a  part  of  Contract 

No. ,"  and  be  entitled 

"Connection  Charge  Schedule."  Each 
page  shall  indicate  its  number  and  the 
total  number  of  pages  comprising 


Appendix  C.  as.  for  example,  "page  1  of 
3."  The  appendix  shall  contain  as  a 
minimum  a  detailed  description  of  the 
new  facilities  to  be  furnished  by  the 
contractor. 

(5)  Include  any  contract  clauses 
required  by  1841.501  or  48  CFR  (FAR) 
41.501. 

(b)  Any  negotiated  utility  service 
contract  estimated  not  to  exceed  $2,500 
annually  shall  consist  of — 

(1)  Standard  Form  26  (48  CFR  (FAR) 
53.215-l{b)); 

(2)  An  Appendix  A  (see  paragraph 
(a)(2)  of  this  section);  and 

(3)  Any  contract  clauses  required  by 
1841.501  or  48  CFR  (FAR)  41.501. 

1841.205-73    Authorization  for 
procurement  of  wellhead  natural  gas. 

(a)  Acquisition  of  wellhead  natural 
gas  and  interstate  transportation  of  the 
natural  gas  to  locally  franchised 
distribution  utility  companies'  receipt 
points  (city  gate)  is  considered  the 
procurement  of  supplies  rather  than  the 
procurement  of  public  utility  services 
described  in  48  CFR  (FAR)  part  41. 
Therefore,  wellhead  natural  gas  and 
interstate  transportation  of  such  gas 
should  be  obtained  directly  by  NASA 
imder  applicable  authorities  and  FAR 
procedures  governing  the  acquisition  of 
supplies.  Redelivery  of  the  gas  firom  the 
city  gate  to  the  NASA  faciUty  is 
considered  a  utility  service  since  it  is 
provided  only  by  the  locally  franchised 
utility.  GSA  is  responsible  for  obtaining 
an  appropriate  contract  for  the 
redelivery  service  in  accordance  with  48 
CFR  (FAR)  41.204. 

(b)  GSA  provides  assistance  to  Federal 
agencies  in  the  procurement  of  natural 
gas  wellhead  supplies.  Contracting 
officers  requiring  assistance  in 
determining  the  feasibility  of  procuring 
natural  gas  supplies  on  a  facility  by 
facility  basis  may  contact  General 
Services  Administration,  Pubhc 
Building  Services,  PubUc  UtiUties 
Division,  Code  PPU  ((202)  501-3994).  In 
contacting  GSA,  contracting  officers 
should  provide  data  pertaining  to 
present  gas  usage  exceeding  50.000  Mcf 
per  year.  GSA  has  found  that  50.000  Mcf 
is  the  annual  volume  below  which 
wellhead  purchases  may  not  be 
economically  feasible. 

1 841 .205-74    Utility  service  narrative. 

(a)  Before  initiating  negotiations,  the 
contracting  officer  shall  submit  a  Utility 
Service  Narrative  for  proposed 
procurements  for  new  utilities  services, 
renegotiations  or  extensions  of  existing 
utility  services,  or  existing  contracts  that 
require  a  negotiation  for  change  of  rate 
schedules,  to  the  Associate 
Administrator  for  Procurement  (Code 
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HS).  NASA  Headquarters.  The  Utility 
Service  Narrative  shall  include — 

(1)  A  brief  technical  description  of  the 
service  required  or  being  furnished; 

(2]  Justincation  of  the  reasonableness 
of  the  proposed  rate; 

(3)  An  outline  of  the  field 
installation's  proposed  negotiation 
tactics,  basis  for  position,  and  any 
alternative  position; 

(4)  An  estimate  of  the  annual  cost  of 
service;  and 

(5)  Other  related  items,  as  applicable, 
such  as  connection  charges,  termination 
liability,  facilities  charges,  requirement 
for  Government  capital  costs,  or  any 
unusual  factors  affecting  the 
procurement. 

(b)  The  Associate  Administrator  for 
Procurement  (Code  HS),  with  the 
coordination  of  the  Environmental 
Management  Division  (Code  JE),  will 
review  the  information  submitted  under 
paragraph  (a)  of  this  section.  If  NASA 
Headquarters  desires  to  participate  in 
the  negotiations,  the  Associate 
Administrator  for  Procurement  (Code 
HS),  NASA  Headquarters,  shall  inform 
the  contracting  officer  within  30  days 
after  receipt  of  the  Utility  Service 
Narrative. 

1841.205-75    Contracts  requiring 
Headquartsrs  approval. 

Contracts  and  supplemental 
agreements  for  utility  services  shall  be 
submitted  to  the  Associate 
Administrator  for  Procurement,  NASA 
Headquarters  (Code  HS),  for  approval  as 
required  by  48  CFR  1804.7203  and 
1807.71. 

1841.206    Interagency  agreements. 

(a)  The  Department  of  Defense  (DOD) 
enters  into  areawide  fuel  oil  and  other 
energy-service  contracts.  DOD  areawide 
contracts  provide  that  the  contractor 
shall,  upon  receipt  of  tm  order  in  the 
form  prescribed  by  the  contract,  furnish 
the  service  involved  without  further 
negotiations  as  to  rates  and  charges,  in 
accordance  with  the  established  and 
field  rate  schedules  applicable  to  the 
service. 

(b)  When  procuring  utility  services 
from  another  Government  agency  by 
cross-servicing,  the  procurement  office 
shall  use  a  memorandum  of 
understanding  specifying  the  services  to 
be  provided  and  the  conditions  under 
which  they  will  be  supplied.  A  Utility 
Service  Narrative  shall  be  submitted  in 
accordance  with  1841.205-74. 

Subpart  1841.4 — Administration 

1841.402    Rate  changes  and  regulatory 
intervention. 

(a)  When  the  contractor  notifies  the 
contracting  officer  as  provided  in  the 


change  of  rates  clause  at  48  CFR  (FAR) 
52.241-7,  or  whenever  the  contractor 
requests  that  rate  changes  be  negotiated, 
as  provided  in  the  change  in  rates  clause 
at  48  CFR  (FAR)  52.241-8,  the 
contracting  o^icer  shall  notify  the 
Associate  Administrator  for 
Procurement,  NASA  Headquarters 
(Code  HS)  and  the  Environmental 
Management  Division,  NASA 
Headquarters  (Code  JE).  The  notification 
shall  include  sufficient  information  to 
permit  a  determination  of  the  monetary 
effect  of  the  proposed  changes,  a 
recommendation  under  paragraph  (a)  (1) 
or  (2)  of  this  section,  and  the  basis  for 
the  recommendation. 

(1)  When  notice  is  received  that  the 
contractor  has  filed  an  application  for 
rate  changes  before  the  local  regulatory 
body,  the  contracting  officer  shall 
recommend  whether  or  not  the 
Government  should  intervene  at  the 
hearing  on  the  application.  If  it  is 
recommended  that  the  Government 
intervene,  the  recommendation  shall  be 
accompanied  by  a  statement  containing 
the  basis  for  intervention  and  the  extent 
to  which  the  installation  can  support 
intervention  by  presenting  testimony, 
preparing  exhibits,  and  furnishing  legal 
counsel. 

(2)  When  notice  is  received  that  the 
contractor  requests  that  rate  changes  be 
negotiated,  the  contracting  officer  shall 
recommend  the  position  to  be  taken  by 
the  Government  regarding  the  rate 
changes  and  state  the  extent  to  which 
installation  personnel  are  available  to 
support  this  position. 

(b)  The  Associate  Administrator  for 
Procurement,  NASA  Headquarters,  with 
the  technical  assistance  of  the 
Environmental  Management  Division 
(Code  JE).  NASA  Headquarters,  shall 
furnish  the  contracting  officer  a 
recommendation  concerning  the 
proposed  rate  changes  and  the  extent  to 
which  NASA  Headquarters  will 
participate  in  the  intervention  before  the 
local  regulatory  body  or  in  negotiations 
with  the  contractor.  Before 
recommending  any  action,  the  Associate 
Administrator  for  Procurement.  NASA 
Headquarters  shall,  as  necessary, 
coordinate  with  other  staff  offices  or 
divisions,  or  other  Government 
agencies.  The  contracting  officer  shall 
await  the  instructions  of  the  Associate 
Administrator  for  Procurement,  NASA 
Headquarters,  for  at  least  30  calendar 
days  before  submitting  the  matter  to 
GSA  (see  48  CFR  (FAR)  41.402(b))  or 
taking  other  action  concerning  the 
proposed  rate  changes. 


Subpart  1841.5 — Solicitation  Provision 
and  Contract  Clauses 

1841.501    Solicitation  provision  and 
contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  1852.241-70,  Renewal 
of  Contract,  whenever  it  is  desirable  that 
the  utility  service  be  provided  under  the 
same  terms  and  conditions  for  more 
than  1  year  (see  1841.205-70). 

PART  1842— CONTRACT 
ADMINISTRATION 

1842.202-70    [Amended] 

29.  In  section  1842.202-70,  paragraph 
(d),  "Headquarters  Supply  and 
Equipment  Management  Office,  Code 
JLE"  is  revised  to  read  "Headquarters 
Logistics  Management  Office,  Code 
JLG". 

Subpart  1842.73    [Added] 

30.  Subpart  1842.73  is  added  as  set 
forth  below: 

Subpart  1842.73— Audit  Tracking  and 
Resolution 

1842.7301     NASA  external  audit  followup 
system. 

(a)  This  section  implements  OMB 
Circular  No.  A-50,  NASA  Management 
Instruction  (NMI)  9970. lA,  Audit 
Followup,  and  NASA  Audit  Followup 
Handbook  9970.2,  which  provide  more 
detailed  guidance.  Recommendations 
for  external  audits  (contracts  and  OMB 
Circulars  No.  A-1 28,  Audits  of  State 
and  Local  Governments,  and  A-133, 
Audits  of  Institutions  of  Higher 
Learning  and  Other  Non-Profit 
Institutions)  shall  be  resolved  by  formal 
review  and  approval  procedures 
analogous  to  those  at  48  CFR  1815.807- 
71. 

(b)  The  external  audit  followup 
system  tracks  all  contract  and  OMB 
Circular  A-128  or  A-133  audits  where 
NASA  has  resolution  and  disposition 
authority.  The  objective  of  the  tracking 
system  is  to  ensure  that  audit 
recommendations  are  resolved  as 
expeditiously  as  possible,  but  at  a 
maximum,  within  6  months  of  the  date 
of  the  audit  report. 

(c)  (1)  The  identification  and  tracking 
of  contract  audit  reports  under  NASA 
cognizance  are  accomplished  in 
cooperation  with  DCAA  by  means  of  the 
DCAA  form.  Contract  Audit  Followup 
Summary  Sheet.  The  use  of  this  form  by 
DCAA  and  NASA  is  covered  in  Chapter 
6  of  the  NASA  Audit  Followup 
Handbook. 

(2)  Identification  and  tracking  ofA- 
128  and  A-133  audit  reports  are 
accomplished  in  cooperation  with  the 


NASA  Office  of  the  Inspector  General 
(OIG)  by  means  of  a  transmittal 
memorandum.  A  transmittal 
memorandum  is  sent  by  the  OIG  to  the 
procurement  officer  of  each  NASA  field 
installation  having  an  award  (contract, 
grant,  or  other  agreement)  covered  by 
the  audit  report.  The  transmittal 
memorandum  will  identify  whether 
there  were  any  audit  findings. 

(d)  (1)  Chapter  6  of  the  NASA  Audit 
Followup  Handbook  identifies  which 
contract  audit  reports  are  reportable 
semiannually  to  Code  HC. 

(2)  Only  trackable  A-128  and  A-133 
audit  reports  involving  the  following 
shall  be  reported  semiannually  to  Code 
HC— 

(i)  A  significant  management  control 
issue;  or 

(ii)  For  an  individual  NASA  award, 
either  the  lower  of  10  percent  or  $10,000 
of  the  costs  incurred  in  the  period 
covered  by  the  audit  are  questioned;  or 
for  institution-wide  issues,  the  lower  of 
10  percent  or  $10,000  of  the  total  costs 
incurred  involving  Government  funds 
for  the  period  covered  by  the  audit  are 
questioned. 

(e)  (1)  The  resolution  and  disposition 
of  contract  audits  is  covered  by  Chapter 
6  of  the  NASA  Audit  Followrup 
Handbook. 

(2)  The  resolution  and  disposition  of 
A-128  and  A-133  are  handled  as 
follows: 

(i)  Audit  findings  pertaining  to  an 
individual  NASA  award  are  the 
responsibliUty  of  the  procurement 
officer  administering  that  award. 

(ii)  Audit  findings  having  an 
institution-wide  impact  are  the 
responsibility  of  the  cognizant  Federal 
agency.  OMB's  January  6.  1986.  Federal 
Register  Notice  (51  FR  552),  titled 
"Federal  Agencies  Responsible  for  Cost 
Negotiation  and  Audit  of  State  and 
Local  Governments."  provides 
cognizant  agency  assignments  for  OMB 
Circular  A-128.  For  organizations 
subject  to  OMB  Circular  A-133.  the 
cognizant  agency  is  either  assigned 
pursuant  to  OMB  Circular  A-88. 
"Indirect  Cost  Rates.  Audit,  and  Audit 
Followup  at  Educational  Institutions." 
or  if  not  formally  assigned,  it  is  based 
on  which  Federal  agency  provided  the 
largest  amount  of  funds  for  the  audited 
period.  In  such  cases  where  NASA  is 
the  cognizant  Federal  agency,  audit 
resolution  and  disposition  is  the 
responsibility  of  the  procurement  officer 
for  the  "cognizant  field  installation." 
i.e..  the  field  installation  having  the 
largest  total  award  dollar  amount  for  the 
audited  period.  A  copy  of  the 
memorandum  dispositioning  the 
findings  shall  be  provided  by  each  field 
installation  having  resolution 


responsibility  for  the  particular  report  to 
the  OIG  Center  office  within  whose 
geographic  area  of  responsibility  the 
audited  organization  is  located. 

PART  1845— GOVERNMENT 
PROPERTY 

1845.106-70    [Amended] 

31.  In  section  1845.106-70,  paragraph 
(e),  "Supply  and  Equipment 
Management  Office  (Code  JLE)"  is 
revised  to  read  "Logistics  Management 
Office  (Code  JLG)". 

1845.405    [Amended] 

32.  In  section  1845.405,  paragraph  (b), 
"Supply  and  Equipment  Management 
Office  (Code  JLE)"  is  revised  to  read 
"Logistics  Management  Office  (Code 
JLG)"  and  "Code  IRD"  is  revised  to  read 
"Code  IR". 

1845.407    [Amended] 

33.  In  section  1845.407,  paragraph  (a), 
"Supply  and  Equipment  Management 
Office  (Code  JLE)"  is  revised  to  read 
"Logistics  Management  Office  (Code 
JLG)". 

1845.608-6    [Amended] 

34.  In  section  1845.608-6,  "Supply 
and  Equipment  Management  Office 
(Code  JLE)"  is  revised  to  read  "LogisGcs 
Management  Office  (Code  JLG)". 

1845.610-2    [Amended] 

35.  In  section  1845.610-2.  "Supply 
and  Equipment  Management  Office 
(Code  JLE)"  is  revised  to  read  "Logistics 
Management  Office  (Code  JLG)". 

1845.7203    [Amended] 

36.  In  section  1845.7203.  "Supply  and 
Equipment  Management  Office  is 
revised  to  read  "Logistics  Management 
Office"  and  "Code  JLE"  is  revised  to 
read  "Code  JLG"  in  two  occurrences. 

1845.7205    [Amended] 

37.  In  section  1845.7205,  paragraph 
(f)(1).  "Code  JLE"  is  revised  to  read 
"Code  JLG". 

38.  In  section  1845.7205.  paragraph 
(i).  "Code  JLE"  is  revised  to  read  "Code 
JLG". 

1845.7213    [Amended] 

39.  In  section  1845.7213.  paragraph 
(c)(1)  introductory  text.  "Supply  and 
Equipment  Management  Office  (Code 
JLE)"  is  revised  to  read  "Logistics 
Management  Office  (Code  JLG)". 

PART  1851— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

40.  In  section  1851.102.  the  first 
sentence  of  paragraph  (b)  is  revised  to 
read  as  follows: 


1851.102    Auttiorizatton  to  use  GovefTiment 
supply  sources. 

(a)"   *   • 

(b)  The  contracting  officer  shall 
forward  letters  of  authorization  to  the 
installation's  Logistics  Management 
Officer.  Attention:  Activity  Address 
Code  Coordinator,  who  will  forward 
them  to  the  Logistics  Management 
Office,  NASA  Headquarters  (Code  JLG). 
for  verification  and  transmittal  to 
GSA. 


*      *      * 


PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.208-70,  1852.208-71, 1852.^06-72. 
1852.208-73,  1852.208-74, 1852.208-76, 
1852.208-77,  1852.208-78,  1852.208-79. 
1852.208-80, 1852.208-83    [Renwved] 

41.  Sections  1852.208-70,  1852.208- 
71.  1852.208-72.  1852.208-73. 
1852.208-74.  1852.208-76.  1852.208- 
77.  1852.208-78.  1852.208-79. 
1852.208-80,  and  1852.208-63  are 
removed. 

1852.208-75    [Redesignated  as  1852.241- 
701 

42.  SecUon  1852.208-75  is 
redesignated  as  section  1852.241-70 
and  the  introductory  text  is  revised  to 
read  as  follow: 

1852.241-70    Renewal  of  Contract 

As  prescribed  in  48  CFR  1841.501(b), 
insert  the  following  clause: 


PART  187&-NASA  SUPPLEMENTARY 
REGULATIONS 

1870.103    NASA  acquisition  of 
investigations. 

43.  In  Appendix  C  to  Appendix  I  of 
section  1870.103,  Section  II.  paragraph 
A.3.a.,  "Office  of  Policy  Coordination 
and  International  Relations.  Code  IRD" 
is  revised  to  read  "Office  of  External 
Relations.  Code  IR"  and  in  paragraph 
A.3.d..  "Code  IRD"  is  revised  to  read 
"Code  IR"  and  "Office  of  Policy 
Coordination  and  International 
Relations"  is  revised  to  read  "Office  of 
External  Relations". 

[FR  Doc.  95-7612  Filed  3-2»-95:  8:45  am) 
BILUNG  CODE  7S10-01-M 


48  CFR  Parts  1815, 1837  and  1852 

RIN  2700-AB40 

Revision  to  NASA  FAR  Supplement; 
Uncompensated  Overtime 

AGENCY:  Office  of  Procurement, 
Analysis  Division.  National  Aeronautics 
and  Space  Administration  (NASA). 


UMI 


16064      Federal  Register  /  Vol    60,  No.  60  /  Wednesday.  March  29,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday,  March  29.  1995  /  Rules  and  Regulations      16065 


action:  Final  rule. 


^e 


si« 


SUMMARY:  This  final  rule  sets  forth  the 
Agency's  policy  regarding  the 
acceptability  of  uncompensated 
overtime  (UCOT)  in  acquisition 
proposals,  h  establishes  that  UCOT 
provided  by  employees  who  are  exempt 
from  the  Fair  Labor  Standards  Act  is 
neither  encouraged  nor  discouraged,  but 
that  labor  rates  must  be  adjusted  to 
account  for  any  UCOT  proposed. 
Further,  any  UCOT  proposed  must  be 
supported  by  company  policy, 
timekeeping  and  accounting  systems, 
and  the  historical  basis.  The  proposal 
evaluation  will  include  a  technical  and 
cost  risk  assessment.  A  sample  list  of 
criteria  to  be  considered  during 
evaluation  is  included. 

This  final  rule  includes  a  solicitation 
provision  for  use  in  procurements 
estimated  to  exceed  $500,000.  Its  use  is 
optional  in  procurements  between 
$100,000  and  $500,000.  The  solicitation 
provision  sets  forth  the  agency  policy 
and  specifies  the  type  of  information 
needed  to  support  any  proposed  UCOT. 

This  coverage  was  generated  in 
response  to  industry  and  internal  NASA 
requests  for  a  uniform  UCOT  policy 
within  the  Agency.  The  coverage  will 
promote  consistent  treatment  of  UCOT 
proposals,  without  constraining 
contractors'  prerogatives  in  deciding 
whether  to  propose  UCOT. 
EFFECTIVE  DATE:  April  28.  1995. 
rOR  FURTHER  INFORMATKDN  CONTACT: 
Mr.  WilUam  T.  Childs.  Telephone:  (202) 
358-0454. 

.SUPPLEMENTARY  INFORMATION: 

Background 

NASA  published  a  proposed  rule  in 
S9  FR  9951   March  2.  1994.  essentially 
the  same  as  that  being  promulgated 
here.  Based  on  a  review  of  public 
comments  on  the  proposed  rule,  only 
minor  changes  were  made.  Fourteen 
comments  were  received  from  oight 
s-ources: 

1  wo  commenters  recommended 
oxpansion  of  the  applicability  of  the 
proposed  rule,  by  deletion  .if  the  phrase 
"in  key  technical  positions"  in  the  first 
sentence  of  48  CFR  1815.608-72. 
CONCUR — this  change  was  accepted. 

Three  commenters  recommended  that 
Ihe  clause  at  48  CFR  1 85?..237-  '2 
include  the  policy  statement  that  UCOT 
is  neither  encouraged  nor  discouraged. 
A  fourth  commenter  expressed  a  similar 
concern.  CONCUR — a  preamble 
paragraph  was  added  to  address  this  in 
the  clause,  based  on  the  policy  in  48 
CFR  1837.102(b). 

Five  commenters  recommended  a 
policy  reversal,  so  as  to  either  prohibit 


bidding  of  UCOT  or  nullify  any  pricing 
advantage.  NONCONCUR— it  is  not  our 
intention  to  restrict  offerors'  options  in 
developing  their  proposals. 

The  remaining  c.Dmments  addressed 
minor  clarifications  or  editorial  changes. 
Some  editorial  changes  were  made  to 
better  organize  the  coverage  and  correct 
typographical  errors. 

In  addition,  a  new  paragraph  (b)  is 
added  in  48  CFR  1815.608-72. 
containing  a  list  of  sample  criteria  for 
NASA  personnel  to  consider  in 
evaluating  UCOT  in  proposals. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  will  become  a  part,  is 
codified  in  48  CFR.  chapter  18,  and  is 
available  in  its  entirety  on  a 
subscription  basis  from  the 
Superintendent  ot  Documents, 
I  Tovernment  Printing  Office. 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
OOOOO-l .  It  is  not  distributed  to  the 
Dublic.  whether  in  whole  or  in  part, 
i'irectlyby  NASA. 

Regulatory  Flexibility  Act 

NaSA  certifies  that  this  Final  Rule 
v-'ill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  i\ct  (5  U.S.C.  601, 
ot  seq.). 

I'aperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  in  this  rule  and 
rssigned  control  number  2700-0080. 

List  of  Subjects  in  48  CFR  Parts  1815, 
1837  and  1852 

Government  procurement. 
Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  Parts  1815. 1837 
and  1852  are  emended  as  follows: 

PART  1 81 5-CONTR ACTING  BY 
WEQ0TIAT10N 

1 .  The  authority  citation  for  48  CFR 
Parts  1815. 1837  and  1852  continues  to 
I'ead  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

2.  Section  1815.608-72  is  added  to 
lead  as  follows: 

1815.608-72    Uncompensated  overtime. 

(a)  The  contracting  officer  shall 
conduct  a  risk  assessment  of  any 
proposal  received  for  technical  and 
professional  services  that  includes 
unrealistically  low  labor  rates,  or  uses  a 
high  level  of  uncompensated  overtime 


(as  defined  in  the  provision  at  48  CFR 
1852.237-72.  Identification  of 
Uncompensated  Overtime).  Such 
practices  on  the  part  of  the  contractor 
may  jeopardize  its  ability  to  successfully 
perform  contract  requirements  due,  for 
example,  to  its  inability  to  hire  or  retain 
qualified  personnel.  Such  a  risk 
assessment  shall  be  performed  as  part  of 
the  technical  evaluation  and  considered 
in  proposal  evaluation  (see  48  CFR 
(FAR)  22.11  and  48  CFR  1837.102(b)). 

(b)  The  risk  assessment  should 
consider  factors  such  as — 

(1)  The  number  of  hours  that  current 
employees  have  been  accustomed  to 
working,  and  the  normal  number  of 
work  hours  for  the  local  industry; 

(2)  The  turnover  rates  for  the  firm  and 
for  the  industry  in  the  firm's 
geographical  area; 

(3)  Whether  employees  involved  in 
uncompensated  overtime  share  directly 
in  the  firm's  profits;  e.g.,  through 
employee-ownership  or  a  profit-sharing 
plan; 

(4)  Whether  the  contract  period  of 
performance  is  short,  or  whether 
uncompensated  overtime  will  be  used 
for  only  a  relatively  short  period  of  time; 

(5)  Whether  the  firm  uses 
approximately  the  same  level  of 
uncomjjensated  overtime  in  its  non- 
government business; 

(6)  Any  potential  for  decfine  in 
quality  or  safety  both  during 
performance  and  in  any  deliverable 
produced;  and 

(7)  The  ability  of  the  contractor  to 
respond  to  an  emergency  requiring 
additional  effort. 

PART  1837~SERVICE  CONTRACTING 

3.  Section  1837.102  is  added  to  read 
as  follows: 

1837.102    Policy. 

(a)  To  the  maximum  extent 
practicable,  it  is  the  policy  of  NASA  to 
acquire  services  on  the  basis  of  the  task 
to  be  performed  rather  than  on  a  labor- 
hour  basis. 

(b)  The  use  of  uncompensated 
overtime  (as  defined  in  the  provision  at 
'^8  CFR  1852.237-72.  Identification  of 
Uncompensated  Overtime)  is  neither 
encouraged  nor  discouraged.  When  the 
l>roposed  uncompensated  overtime  is 
consistent  with  an  offeror's  written 
poUcies  and  practices,  NASA  will 
consider  it  in  proposal  evaluation, 
including  the  evaluation  of  cost  and  of 
professional  compensation  (see  48  CFR 
(FAR)  22.11).  The  provision  at  48  CFR 
1852.237-72  requires  offerors  to  identify 
uncompensated  overtime  hours  and  the 
effective  hourly  rate  for  all  Fair  Labor 
Standards  Act -exempt  personnel 


included  in  their  proposals  and 
subcontractor  proposals.  This  includes 
uncompensated  overtime  hours  that  are 
in  indirect  cost  pools  for  personnel 
whose  regular  hours  are  normally 
charged  direct  (see  48  CFR  1815.608- 
72). 

4.  Section  1837.110  is  revised  to  read 
as  follows: 

1837.110    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  obtain 
the  Associate  Administrator  for 
Procurement's  (Code  HC)  approval 
before  using  in  a  solicitation,  contract, 
or  negotiated  contract  modification  for 
additional  work  any  installation- 
developed  clause  involving  pension 
portability. 

(b)  The  following  provision  applies  to 
procurements  under  which  professional 
and  technical  services  are  acquired  on 
the  basis  of  the  number  of  hours  to  be 
provided,  rather  than  on  the  task  to  be 
performed. 

(1)  If  the  resulting  contract  is  expected 
to  exceed  $500,000,  the  contracting 
officer  shall  insert  in  the  solicitation  the 
provision  at  48  CFR  1852.237-72. 
Identification  of  Uncompensated 
Overtime. 

(2)  If  the  resulting  contract  is  expected 
to  exceed  $100,000  but  not  exceed 
$500,000,  the  contracting  officer  may 
insert  in  the  solicitation  the  provisions 
at  48  CFR  1852.237-72.  Identification  of 
Uncompensated  Overtime. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  1852.237-72  is  added  to 
read  as  follows: 

1852.237-72    Identification  of 
Uncompensated  Overtime. 

As  prescribed  in  48  CFR  1827.110(b). 
insert  the  following  provision: 

IDENTinCATION  OF  UNCOMPENSATED 
OVERTIME 

(APRIL  1995) 

The  use  of  uncompensated  overtime  is 
neither  encouraged  nor  discouraged.  When 
the  proposed  uncompensated  overtime  is 
consistent  with  an  offeror's  written  policies 
and  practices.  NASA  will  consider  it  in 
proposal  evaluation,  including  the  evaluation 
of  cost  and  of  professional  comf>ensation  (see 
48  CFR  (FAR)  subpart  22.11). 
(a)  Definitions.  As  used  in  this  provision: 
Uncompensated  overtime  means  the  hours 
worked  in  excess  of  an  average  of  40  hours 
p>er  week,  by  direct  charge  employees  who 
are  exempt  firom  the  Fair  Labor  Standards  Act 
(FLSA)  without  additional  compensation. 
Compensated  p>ersonal  absences,  such  as 
holidays,  vacations,  and  sick  leave  shall  be 
included  in  the  normal  work  week  for 


purposes  of  computing  uncompensated 
overtime  hours. 

Effective  hourly  rate  is  the  rate  that  results 
firom  multiplying  the  hourly  rate  for  a  40- 
hour  work  week  by  40,  and  then  dividing  by 
the  proposed  hours  per  week.  For  example. 
45  hours  proposed  on  a  40-hour  work  week 
basis  at  $20.00  per  hour  would  he  converted 
to  an  effective  hourly  rate  of  $17.78  per  hour 
[($20.00x40)  divided  by  45=$17.78.1 

(b)  For  any  hours  proposed  against  which 
an  effective  hourly  rate  is  applied,  the  Offeror 
shall  identify  in  its  proposal  the  hours  in 
excess  of  an  average  of  40  hours  per  week. 

at  the  same  level  of  detail  as  compensated 
hours,  and  the  effective  hourly  rate,  whether 
at  the  prime  or  subcontract  level.  This 
includes  uncompensated  overtime  hours  that 
are  in  indirect  cost  {kmIs  for  pjersonnel  whose 
regular  hours  are  normally  charged  direct. 
The  projXMal  shall  include  the  rationale  and 
methodology  used  to  estimate  the  prof>osed 
amount  of  uncomp>ensated  overtime. 

(c)  The  Offeror's  accounting  practices  used 
to  estimate  uncompensated  overtime  must  be 
consistent  with  its  cost  accounting  practices 
used  to  accumulate  and  repK)rt 
uncom(>ensated  overtime  hours. 

(d)  Proposals  that  include  unrealistically 
low  labor  rates,  or  that  do  not  otherwise 
demonstrate  cost  realism,  will  be  considered 
in  a  technical  and  cost  risk  assessment  and 
evaluated  for  award  in  accordance  with  that 
assessment. 

(e)  The  Offeror  shall  include  with  its 
profKJsal  a  copy  of  its  policy  addressing 
uncompensated  overtime,  a  description  of 
the  timekeeping  and  accounting  systems 
used  to  record  all  hours  worked  by  FLSA- 
exempt  employees,  and  the  historical  basis 
for  the  uncompensated  overtime  hours 
proposed. 

(End  of  provision) 

(FR  Dc-:.  95-7734  Filed  3-28-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

48  CFR  Part  2801 

[Justice  Acquisition  Circular  95-1] 

Amendment  to  the  Justice  Acquisition 
Regulations  (JAR)  Regarding  Career 
Developmeni  Contracting  Authority, 
and  Responsibilities 

AGENCY:  Office  of  the  Procurement 
Executive.  Justice  Management 
Division.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
JAR  by  revising  policies  and  procedures 
for  redelegation  of  authority  for 
contractual  actions  of  goods  and 
services;  revising  regulations  to  set  forth 
the  Department  of  Justice  system  for 
selection,  appointment,  and  termination 
of  appointment  of  contracting  officers; 
and  incorporating  the  agency's  policies 
and  procedures  regarding  the 


Procurement  Career  Management 
Program. 

EFFECTIVE  DATE:  March  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janis  Sposato.  Procurement  Executive. 
Justice  Management  Division  (202)  514- 
3103. 

SUPPLEMENTARY  INFORMATION:  The 
determination  is  hereby  made  that  this 
amendment  must  be  issued  as  a  final 
rule.  This  amendment  was  not 
published  for  public  comment  because 
it  does  not  have  an  effect  beyond  the 
internal  operating  procedures  of  the  ' 
agency.  The  Director.  Office  of 
Management  and  Budget,  by 
memorandum  dated  December  14, 1984, 
exempted  agency  procurement 
regulations  from  review  under 
Executive  Order  12291.  except  for 
selected  areas.  The  exception  applies  to 
this  rule.  The  Department  of  Justice 
certifies  that  this  rule  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  because  the 
amendment  sets  forth,  wholly,  internal 
departmental  procedures.  No  additional 
time  or  cost  burden  will  be  placed  on 
contractors  by  the  promulgation  of  this 
regulation. 

List  of  Subjects  in  48  CFR  Part  2801 

Government  procurement. 

Dated:  March  21,  1995. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATION 
SYSTEM 

1.  The  authority  citation  for  48  CFR 
Part  2801  continues  to  read  as  follows: 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

2.  The  heading  of  subpart  2801.6  is 
revised  to  read  as  follows: 

Subpart  2801.6— Career  Development, 
Contracting  Authority,  and 
Responsibilities 

3.  Section  2801.601  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

2801.601    General. 


(d)  The  redelegation  of  contracting 
authority  directly  to  specific  persons 
without  regard  for  intermediate 
organizational  levels  only  establishes 
authority  to  represent  the  Government 
in  its  commercial  business  dealings.  It  is 
not  intended  to  affect  the  organizational 
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relationship  between  the  contracting 
officers  and  higher  administrative  and 
supervisory  levels  in  the  performance  of 
their  duties. 


4.  Section  2801.603  is  revised  to  read 
as  follows: 

2801 .603    Selection,  appointment  and 
tenntnatlon  of  appointment 

2801.603-2    Selection. 

Selection  of  contracting  officers  shall 
be  in  accordance  with  criteria  and 
procedures  established  by  each  Bureau 
Procurement  Chief  in  his  or  her 
component. 

5.  Section  2801.670  is  added  to  read 
as  follows: 

2801.670    Department  of  Justice 
Procurement  Career  Management  Program. 

(a)  Each  Bureau  Procurement  Chief 
shall  develop  a  procurement  career 
management  program  for  contracting 
personnel  in  his  or  her  component. 

(b)  The  program  shall  cover  all 
contracting  personnel  with  less  than 


seven  year  experience  in  the  categories 
described  below: 

(1)  Occupational  series  1102; 

(2)  Contracting  officers  with 
contracting  authority  above  the 
simplified  acquisition  threshold; 

(3)  Occupational  series  1105.  other 
individuals  performing  purchasing 
duties  and  individuals  with  contracting 
authority  at  or  under  the  simplified 
acquisition  threshold. 

(c)(1)  The  program  shall  include: 

(i)  An  individual  assessment  by  a 
supervisor  of  each  covered  employee's 
state  of  competence  to  perform  the  full 
range  of  potential  duties  of  his  or  his 
job;  and 

(ii)  An  individual  development  plan 
to  schedule  classroom,  on-the-job 
training,  or  other  training  to  develop  the 
employee's  skill  level  to  an  appropriate 
level  in  each  area  of  competence 
necessary  to  perform  his  or  her  job. 

(2)  Individual  assessments  and 
development  plans  should  be  designed 
to  fit  the  needs  of  the  component,  but 
they  should  build  upon  the  units  of 
competence  and  instruction  prepared  by 
the  Federal  Acquisition  Institute 


wherever  feasible.  Individual 
development  plans  should  attempt  to 
bring  the  employee  to  an  appropriate 
level  of  skill  in  all  necessary 
competencies  by  the  time  the  employee 
has  obtained  seven  years  of  experience 
in  the  field  of  procurement.  In  general, 
a  proficiency  skill  level  of  3.  as  defined 
in  Attachment  1  to  OFPP  Policy  Letter 
92-3.  shall  be  attained  for  any 
contracting  duty  that  is  actually 
required  to  be  performed  on  the  job. 

(3)  Employees  who  perform  only 
purchasing  duties,  regardless  of 
occupational  series,  shall  be  required  to 
obtain  the  requisite  level  of  skill  only  in 
competencies  involving  small 
purchases.  If  the  employee's  duties  are 
expanded  to  include  contracting  duties, 
then  skill  in  procurement  competencies 
must  be  assessed  and  developed. 

(4)  Individual  assessments  of  covered 
employee  skills  shall  be  completed  by 
June  27, 1995,  or  within  90  days  of  the 
employee's  entry  on  duty. 

|FR  Doc.  9S-7677  Filed  3-28-95;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)llc  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  301  and  319 
[Docket  No.  94-069-1] 

Unshu  Oranges  From  Korea 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  governing  the 
importation  and  interstate  movement  of 
citrus  fruit  to  allow,  under  certain 
conditions.  Unshu  oranges  grown  in 
citrus-canker  free  zones  on  Cheju  Island, 
Republic  of  Korea,  to  be  imported  into 
the  United  States  and  moved  interstate. 
This  action  would  relieve  restrictions  on 
the  importation  into  and  distribution 
within  the  United  States  of  Unshu 
oranges  from  Cheju  Island,  Republic  of 
Korea,  without  presenting  a  significant 
risk  of  spreading  citrus  canker. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
28,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-069-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Etevelopment.  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  94-069-1 . 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Grosser  or  Mr.  Frank  Cooper, 
Senior  Operations  Officers,  Animal  and 
Plant  Health  Inspection  Service.  Plant 
Protection  and  Quarantine,  Port 
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Operations.  4700  River  Road  Unit  139. 
Riverdale,  MD  20737-1228,  (301)  734- 
6799. 

SUPPLEMENTARY  INFORMATION: 
Background 

Citrus  canker  is  a  disease  which 
affects  citrus,  and  is  caused  by  the 
infectious  bacterium  Xanthomonas 
campestris  pv.  citri  (Hasse)  Dye.  The 
strain  of  citrus  canker  that  occurs  in 
Korea  infects  the  twigs,  leaves,  and  fruit 
of  a  wide  spectrum  of  Citrus  species. 

Currently,  the  regulations  in  7  CFR 
319.28  (the  regulations)  prohibit  the 
importation  of  citrus  from  Eastern  and 
Southeastern  Asia,  Japan,  Brazil, 
Paraguay,  and  other  designated  areas, 
except  for  Unshu  oranges  [Citrus 
reticulata  Blanco  var.  unshu.  also 
known  as  Satsuma)  grown  in  citrus 
canker-free  areas  in  Japan.  After  meeting 
certain  growing,  packing,  and 
inspection  requirements.  Japanese 
Unshu  oranges  may  be  imported  into 
any  area  of  the  United  States  except 
American  Samoa,  Arizona,  California, 
Florida..  Louisiana,  the  Northern 
Mariana  Islands,  Puerto  Rico,  Texas, 
and  the  Virgin  Islands  of  the  United 
States.  Also,  under  the  regulations  in  7 
CFR  301.83,  Unshu  oranges  grown  in 
Japan  are  prohibited  from  being  moved 
interstate  from  any  quarantined  area 
into  or  through  any  nonquarantined  area 
of  the  United  States;  all  areas  of  the 
United  States,  except  for  American 
Samoa,  Arizona,  California.  Florida. 
Louisiana,  the  Northern  Mariana 
Islands.  Puerto  Rico.  Texas,  and  the 
Virgin  Islands  of  the  United  States,  are 
quarantined. 

We  are  proposing  to  amend  the 
regulations  to  allow  the  importation  and 
interstate  movement,  under  identical 
restrictions,  of  Unshu  oranges  grown  in 
citrus  canker-free  areas  on  Cheju  Island, 
RepubUc  of  Korea.  To  qualify  for 
importation  into  the  United  States,  the 
oranges  would  have  to  meet  the 
following  requirements: 

(1)  They  must  be  grown  and  packed 
in  isolated,  canker-free  export  areas 
where  only  Unshu  orange  trees  are 
grown.  These  areas  must  be  surrounded 
by  a  disease-free  buffer  zone  in  which 
only  certain  varieties  of  citrus  may  be 
grown; 

(2)  Korean  and  U.S.  plant  protection 
officials  must  jointly  inspect  the  canker 
free  export  areas  and  buffer  zones,  and 
must  jointly  inspect  Unshu  oranges  in 


the  groves  prior  to  and  during  harvest 
and  in  the  packinghouses  during 
packing  operations; 

(3)  Before  packing,  the  Unshu  oranges 
must  be  given  a  USDA-prescribed 
surface  sterilization  with  a  bleach  and 
water  solution; 

(4)  On  boxes  in  which  Unshu  oranges 
are  packed  and  on  the  tissue  paper 
wrapping  of  individual  Unshu  oranges 
there  must  be  stamped  or  printed  a 
statement  specifying  the  States  into 
which  the  Unshu  oranges  may  be 
imported  and  from  which  they  are 
prohibited  removal  under  a  Federal 
plant  quarantine; 

(5)  The  Unshu  oranges  must  also  be 
accompanied  by  a  certificate  from  the 
Korean  Plant  Protection  Service 
certifying  that  the  fruit  is  apparently 
free  of  citrus  canker. 

Also,  we  are  proposing  to  amend  the 
regulations  in  §  301.83  to  prohibit  the 
movement  of  Cheju  Island  Unshu 
oranges  from  any  quarantined  area  into 
or  through  any  nonquarantined  area  of 
the  United  States.  The  quarantined  areas 
in  the  United  States  for  Unshu  oranges 
from  Cheju  Island  would  be  the  same  as 
those  established  for  Unshu  oranges 
from  Japan. 

These  safeguards  would  be  adequate 
to  ensure  that  the  Unshu  oranges  from 
Cheju  Island,  Republic  of  Korea,  would 
not  disseminate  citrus  canker  if 
permitted  into  the  United  States. 

Miscellaneous 

Currently,  under  §  319.28  (b)(1)  and 
(b)(2)  of  the  regulations,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
requires  that  qualified  Japanese  and  U.S. 
plant  pathologists  jointly  inspect  the 
canker-free  export  areas,  buffer  zones, 
and  Unshu  oranges.  APHIS  believes  that 
these  joint  inspections  could  be  carried 
out  effectively  by  plant  protection 
officers  from  APHIS  and  the  country  of 
origin  of  the  Unshu  oranges,  either 
Japan  or  the  Republic  of  Korea,  rather 
than  by  plant  pathologists.  Plant 
protection  officers  given  this  duty 
would  be  trained  to  examine  trees  and 
fruit  for  the  presence  of  citrus  canker 
and  other  diseases.  Therefore,  we  are 
proposing  to  allow  plant  protection 
officers  from  APHIS  and  Japan  or  the 
Repubhc  of  Korea  to  carry  out  these 
joint  inspections. 

Also,  under  §  319.28(a)(1)  of  the 
regulations.  APHIS  prohibits  the 
importation  of  citrus  fruit  from  eastern, 
southeastern  Asia,  and  other  areas. 
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Several  countries,  including  India. 
Buima,  Ceylon,  Thailand.  Indochina. 
China,  and  )apan  are  mentioned.  APHIS 
considers  the  Republic  of  Korea  to  be 
part  of  eastern  Asia  and  prohibits  the 
importation  of  Korean  citrus.-^ven 
though  Korea  is  not  speciHcally  listed 
under  §  319.28(a)(1).  We  are  proposing 
to  add  the  Republic  of  Korea  to  this  list 
in  order  to  clarify  the  prohibition  on  the 
importation  of  Korean  citrus. 

Finally,  under  §  319.28(b)(7)  of  the 
regulations.  Unshu  oranges  grown  in 
Japan  are  subject  to  a  final  examination 
at  the  port  of  arrival  in  the  United  States 
by  APHIS  inspectors  to  determine  if 
they  are  infected  with  citrus  canker. 
This  requirement  is  redundant,  since 
§  319.56-6  of  the  Fruits  and  Vegetables 
regulations  contains  a  similar  provision 
that  applies  to  all  imported  prbduce.  We 
are  proposing,  therefore,  to  remove 
§  319.28(b)(7)  from  the  regulations. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
signiHcant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this  rule 
on  small  entities.  However,  we  do  not 
currently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the  effects 
of  this  rule  on  small  entities.  Therefore, 
we  are  inviting  comments  concerning 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  beneHts  or  costs  from 
implementation  of  this  proposed  rule. 

This  proposed  rule  would  allow 
Unshu  oranges  grown  on  Cheju  Island, 
Republic  of  Korea,  to  be  imported  into 
and  through  45  States  after  meeting 
certain  requirements. 

Unshu  oranges  are  imported  for  a 
small  market  in  the  United  States  and 
sell  for  two  to  three  times  the  price  of 
the  domestically  grown  Satsuma 
tangerines,  a  citrus  fruit  similar  to  the 
Unshu  orange.  Imported  Unshu  oranges 
are  available  for  only  a  short  period  of 
time  each  year,  from  early  November 
into  mid-January. 

In  the  1992-93  growing  season, 
domestic  producers  grew  approximately 
362  million  pounds  of  tangerines  in 
Arizona,  California  and  Florida.  We 
estimate  annual  domestic  production  of 
Satsuma  tangerines  to  be  about  1.9  to 
2.4  million  pounds,  less  than  one  one- 


hundredth  of  one  percent  of  total 
tangerine  production. 

We  anticipate  that  following  the 
promulgation  of  this  rule,  the  Republic 
of  Korea  initially  could  export  about  1.1 
million  pounds  of  Unshu  oranges  to  the 
United  States  and  increase  this  amount 
to  around  3.3  to  4.4  million  pounds 
within  a  few  years.  While  4.4  million 
pounds  of  imported  Korean  Unshu 
oranges  would  amount  to  less  than  one 
percent  of  the  total  domestic  tangerine 
production,  it  would  constitute  twice 
the  annual  domestic  production  of 
satsuma  tangerines.  Again,  however, 
these  Korean  Unshu  oranges  could  cost 
up  to  three  times  as  much  as 
domestically  produced  Satsuma 
tangerines. 

Executive  Order  12778 

This  proposed  rule  would  allow 
Unshu  oranges  to  be  imported  into  the 
United  States  from  Cheju  Island, 
Republic  of  Korea.  If  this  proposed  rule 
is  adopted.  State  and  local  laws  and 
regulations  regarding  Unshu  oranges 
imported  under  this  rule  would  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  Unshu  oranges  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroactive 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Docket  No.  94-069-1, 
Animal  and  Plant  Health  Inspection 
Service,  Policy  and  Program 
Development,  Regulatory  Analysis  and 
Development,  4700  River  Road  Unit 
118,  Riverdale.  MD  20737-1228.  and  (2) 
Clearance  Officer,  OIRM.  USDA.  room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  EX:  20250. 


List  of  Subiects 

7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

7  CFR  Part  319 

Bees.  Coffee.  Cotton.  Fruits.  Honey. 
Imports.  Incorporation  by  reference, 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  parts  301  and  319 
would  be  amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd,  150ee. 
150ff;  161.  162,  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

§301.83    [Amended] 

2.  In  §  301.83.  paragraph  (a)  would  be 
amended  by  adding  the  phrase  "or  on 
Cheju  Island.  Republic  of  Korea." 
immediately  following  "Japan". 

PART  31»-F0REIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee,  150ff, 
151-167,  450;  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

1319.28    [Amended] 

4.  Section  319.28  would  be  amended 
as  follows: 

a.  Paragraph  (a)(1)  would  be  amended 
by  adding  the  phrase  "the  Republic  of 
Korea,"  immediately  following  the 
phrase  "Japan  and  adjacent  islands,". 

b.  Paragraph  (b)  introductory  text 
would  be  amended  by  adding  the  phrase 
"or  on  Cheju  Island,  Republic  of  Korea," 
immediately  following  "Japan". 

c.  In  paragraph  (b)(1),  the  first 
sentence  would  be  amended  by 
removing  the  phrase  "Japanese  Plant 
Protection  Service"  and  adding  the 
phrase  "plant  protection  service  of  the 
country  of  origin"  in  its  place;  and  in 
the  third  and  sixth  sentences,  the  word 
"pathologists"  would  be  removed  and 
the  phrase  "protection  officers"  would 
be  added  in  its  place  and  the  word 
"Japan"  would  be  removed  and  the 
phrase  "the  country  of  origin"  would  be 
added  in  its  place. 

d.  Paragraph  (b)(2)  would  be  amended 
by  removing  the  word  "pathologists" 
and  adding  the  phrase  "protection  ^ 
officers"  in  its  place  and  by  removing 


the  word  "Japan"  and  adding  the  phrase 
"the  country  of  origin"  in  its  place. 

e.  Paragraph  (b)(4)(ii)  would  be 
amended  by  removing  the  phrase 
"Japanese  Plant  Protection  Service"  and 
adding  the  phrase  "plant  protection 
service  of  the  country  of  origin"  in  its 
place. 

f.  Paragraph  (b)(7)  would  be  removed. 

g.  In  paragraph  (f),  the  word  "Japan" 
would  be  removed  and  the  phrase  "the 
country  of  origin  of  the  Unshu  oranges" 
would  be  added  in  its  place. 

Done  in  Washington.  EXD,  this  22nd  day  of 
March  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  95-7600  Filed  3-28-95;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303  and  359 
RIN3064-AB11 

Regulation  of  Golden  Parachutes  and 
Other  Benefits  Which  May  Be  Subject 
to  Misuse 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  a  rule 
limiting  golden  parachute  and 
indemnification  payments  to 
institution-affiUated  parties  by  insured 
depository  institutions  and  depository 
institution  holding  companies.  The 
purpose  of  this  rule  is  to  prevent  the 
improper  disposition  of  institution 
assets  and  to  protect  the  financial 
soundness  of  insured  depository 
institutions,  depository  institution 
holding  companies,  and  the  federal 
deposit  insurance  funds. 
DATES:  Comments  must  be  received  by 
May  30,  1995. 

ADDRESSES:  Send  comments  to  Robert  E. 
Feldman,  Acting  Executive  Secretary, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington,  D.C. 
20429.  Comments  may  be  hand- 
delivered  to  room  400,  1776  F  Street, 
N.W..  Washington,  D.C.  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  [FAX  number:  (202)  898- 
3838.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Division  of  Supervision,  (202)  898- 
6918,  550  17th  Street.  N.W., 
Washington.  D.C;  Michael  D.  Jenkins. 
Examination  Specialist.  Division  of 
Supervision,  (202)  898-6896,  1776  F 


Street.  N.W.,  Washington.  D.C.  20429; 
Jeffrey  M.  Kopchik.  Counsel.  Legal 
Division.  (202)  898-3872;  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  N.W..  Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
is  contained  in  the  proposed  rule. 
Consequently,  no  information  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  5  U.S.C.  601  et  seq.),  it  is  certified 
that  the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Background 

Section  2523  of  the  Comprehensive 
Thrift  and  Bank  Fraud  Prosecution  and 
Taxpayer  Recovery  Act  of  1990  '  (Fraud 
Act)  amended  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  by  adding  a 
new  section  18(k).  Pub.  L  No.  101-647. 
§  2523  (1990).  This  section  18(k)(l) 
provides  that  "(tlhe  Corporation  may 
prohibit  or  limit,  by  vvgulation  or  order, 
any  golden  parachute^nyment  or 
indemnificatian  payment".  12  U.S.C 
1828(k)(l).  The  temu  "golden  parachute 
payment"  and  "indemnification 
payment"  are  defined  in  sections 
18(k)(4)  and  (5KA)  of  the  FDI  Act. 
respectively.  Id.  at  1828(k)  (4)  and 
(5)(A).  The  statute's  proscriptions  are 
applicable  to  insured  depository 
institutions  and  depository  institution 
holding  companies.  Id. 

On  October  7,  1991.  the  FDIC 
pubUshed  a  notice  of  proposed 
rulemaking  entitled  "Regulation  of 
Golden  Parachutes  and  Other  Benefits 
Which  Are  Subject  to  Misuse"  to 
implement  this  provision  of  the  Fraud 
Act.  56  FR  50529  (1991)  (to  be  codified 
at  12  CFR  Part  359).  By  the  end  of  the 
sixty  day  comment  period,  the  FDIC 
received  186  letters  commenting  on  the 
proposed  regulation.  The  majority  of 
these  comment  letters  suggested  that  the 
FDIC  revise  the  proposed  rule  in  order 
to  strike  a  more  equitable  balance 
between  the  protection  of  the  deposit 
insurance  funds  and  the  needs  of 
depository  institutions  and  depository 
institution  holding  companies  to  attract 


and  retain  qualified  directors  and 
management.  Many  of  the  comment 
letters  also  suggested  certain  technical 
amendments  to  the  proposed  rule  to 
make  it  reflect  more  accurately  the 
FDIC's  intentions  as  stated  in  the 
preamble.  A  few  comment  letters 
requested  that  no  regulation  be 
promulgated.  These  letters  expressed 
the  opinion  that  abuses  should  be  dealt 
with  on  a  case-by-case  basis  through  the 
use  of  enforcement  proceedings.  It 
should  be  noted  that  the  FDIC  was 
gratified  to  observe  the  exceptionally 
high  level  of  preparation  and  thought 
which  went  into  many  of  the  comment 
letters. 

Due  to  the  significant  amount  of  time 
which  has  passed  since  the  publication 
of  the  first  proposed  rule  (the  First 
Proposal),  the  FDIC  has  decided  to 
publish  a  second  proposal  for  public 
comment  (the  Second  Proposal).  TTie 
Second  Proposal  incorporates  many  of 
the  suggestions  which  were  made  by  the 
commenters  to  the  First  Proposal. 

Summary  of  the  Second  Proposal 

The  golden  parachute  portion  of  the 
Second  Proposal  affects  insured 
depository  institutions  seeking  to  make 
the  golden  parachute  payments  ^  only  if 
the  institution  is  in  a  "troubled" 
condition. 3  The  proposed  regulation 
would  apply  to  affiliated  depository 
institution  holding  companies  either  if 
the  holding  company  itself  is  troubled 
or  if  it  seeks  to  make  a  golden  parachute 
payment  to  an  institution-affiliated 
party  (lAP)  of  a  troubled  subsidiary 
insured  depository  institution.  The 
indemnification  portion  of  the  Second 
Proposal  is  applicable  to  all  insured 
depository  institutions  and  their 
holding  companies  regardless  of  their 
financial  condition. 

Generally,  the  Second  Proposal 
prohibits  institutions  which  are 
insolvent,  in  conservatorship  or 
receivership,  rated  "4"  or  "5",  in  a 
troubled  condition  as  defined  in  the 
regulations  of  the  appropriate  federal 
banking  agency,  or  which  are  subject  to 
a  proceeding  to  terminate  deposit 
insurance  from  making  any  payment  to 
an  institution-affihated  party  which  is 
contingent  on  the  termination  of  that 
person's  affihation  with  the  institution, 
except  payments  of  death  or  disability 
benefits,  payments  pursuant  to  qualified 
retirement  plans  and  employee  welfare 


'  The  Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act  of  1990  is 
title  XXV  of  the  Crime  Control  Act  of  1990,  S.  3266, 
which  was  passed  by  Congress  on  October  27.  1990 
and  signed  by  the  President  on  November  29, 1990. 


'  The  tenns  "golden  parachute  payment"  and 
"golden  panchute"  are  used  interchangeably 
throughout  this  discussion. 

'  The  use  of  the  term  "troubled"  in  this  preamble 
shall  refer  to  an  institution  or  holding  company 
which  meets  any  of  the  criteria  set  forth  in 
§S  359.1(0(l)(ii)  (A)  through  (E)  of  the  Second 
Proposal. 
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benefit  plans  and  two  other  exceptions 
which  are  described  in  more  detail 
below.  The  Second  Proposal  also 
prohibits  institutions  from  paying  or 
reimbursing  an  institution-affiliated 
party's  legal  and  other  professional 
expenses  incurred  in  administrative  or 
civil  proceedings  instituted  by  any 
federal  banking  agency  unless  certain 
criteria  are  satisfied.  Under  no 
circumstances  does  the  Second  Proposal 
allow  the  reimbursement  or  payment  of 
fines  or  penalties  assessed  against  an 
institution-affiliated  party  as  a  result  of 
such  a  proceeding. 

The  Second  Proposal  recognizes 
several  "exceptions"  to  the  prohibition 
against  golden  parachute  payments.* 
First.  §  359.4(b)  of  the  Second  Proposal 
allows  an  insured  depository  institution 
or  its  depository  institution  holding 
company  to  make  a  golden  parachute 
payment  to  an  institution-affiliated 
party  who  is  hired  by  an  institution  or 
holding  company  with  the  written 
consent  of  the  appropriate  federal 
banking  agency  at  a  time  when  the 
institution  or  holding  company  satisfies 
or  is  expected  to  satisfy  any  of  the 
criteria  set  forth  in  §359.1(f)(l)(ii)  of  the 
Second  Proposal,'  and  whose  golden 
parachute  agreement  is  approved  by  the 
FDIC  in  its  corporate  capacity  as  the 
regulator  of  operating  state  nonmember 
banks.  These  criteria  are  taken  from 
section  18(k)  of  the  FDI  Act.  (12  U.S.C 
1828(k)(4)(A)(ii)). 

Second.  §  359.4(c)  of  the  Second 
Proposal  permits  a  golden  parachute 
payment,  not  to  exceed  twelve  months 
salary,  to  an  institution-affiliated  party 
in  the  event  of  an  unassisted  change  in 
control,  with  the  prior  consent  of  the 
appropriate  federal  banking  agency. 

The  third  "exception"  is  contained  in 
§  359.1(0  of  the  Second  Proposal,  which 
defines  a  "golden  parachute  payment". 
The  FDIC  recognizes  that  one  important 
tool  in  restoring  an  institution  to 
financial  health  may  be  institutional 
downsizing  through  personnel 
reductions  in  force.  In  such  situations, 
institutions  may  choose  to  employ  an 
existing  severance  pay  plan  or  adopt  a 
new  plan  to  assist  employees  whose 
employment  is  terminated.  In  addition, 
many  corporations  (in  various 
industries)  maintain  severance  pay 
plans  which  pay  benefits  to  employees 


*  More  precisely,  only  two  of  these  are  actual 
exceptions  to  the  prohibition  in  that  they  permit  a 
payment  or  agreement  which  is  covered  by  the 
statutory  language.  The  others  are  definitions  of 
statutory  terms  which  have  been  developed  or 
refmed  by  the  Corporation. 

^  These  criteria  are  thai  the  institution  or  holding 
company  is  insolvent,  in  conservatorship  of 
receivership,  troubled,  rated  "4"  or  "5".  or  subject 
to  a  proceeding  to  terminate  deposit  insurance. 


who  lose  their  jobs  through  no  fault  of 
their  own,  for  reasons  such  as  an  overall 
reduction  in  force.  Thus.  §359.1(f)(2)(v) 
of  the  Second  Proposal  provides  that  the 
term  "golden  parachute  payment"  does 
not  include  any  payment  made  pursuant 
to  a  nondiscriminatory  severance  plan 
or  arrangement  which  provides  for  the 
payment  of  severance  benefits  to  all 
ehgible  employees  upon  involuntary 
termination  for  other  than  cause,  or 
early  retirement,  in  conjunction  with  a 
reduction  in  force.  However,  the  Second 
Proposal  limits  the  maximum  severance 
benefit  that  any  employee  may  receive 
pursuant  to  such  a  plan  to  twelve 
months'  base  salary,  although  an 
institution  may  request  consent  to  make 
larger  payments.  In  the  event  that  any 
senior  executive  officer,  as  defined  in 
§  303.14(a)(3)  of  these  regulations,  is 
eligible  for  such  severance  benefits,  the 
depository  institution  or  holding 
company  must  provide  30  days  prior 
written  notice  to  its  primary  regulator 
and  the  FDIC  before  making  such  a 
payment  to  those  individuals. 

"The  fourth  "exception"  to  the  golden 
parachute  payment  prohibition  is 
contained  in  §  359.1(d)  of  the  Second 
Proposal  which  defines  "bona  fide 
deferred  compensation  plan  or 
arrangement".  Section  18(k)  of  the  FDI 
Act  explicitly  authorizes  the  FDIC  to 
define,  by  regulation  or  order, 
permissible  bona  ftde  deferred 
compensation  plan(s|  or  arrangement [s]. 
(12  U.S.C.  1828(k)(4)(C)(ii)). 

The  definition  of  "golden  parachute 
payment"  contained  in  §359.1(0  of  the 
Second  Proposal  also  sets  forth  several 
other  straightforward  exceptions  which 
do  not  require  further  discussion  here. 

Section  18(k)(2)  of  the  FDI  Act 
provides  that  the  FDIC  "shall  prescribe, 
by  regulation,  the  factors  to  be 
considered  by  the  Corporation  in  taking 
any  action  pursuant  to  paragraph  (1)  [its 
authority  to  prohibit  or  limit  golden 
parachute  payments  and 
indemnification  payments]".  The 
section  also  sets  forth  a  number  of 
illustrative  factors  that  should  be 
considered.  The  Corporation  has 
carefully  considered  these  factors  in 
arriving  at  the  conclusion  that  golden 
parachute  payments  generally  should  be 
prohibited,  except  in  the  narrow 
circumstances  delineated  in  §  359.4  of 
the  Second  Proposal.  Section  359.4  of 
the  Second  Proposal  also  sets  forth  a 
procedure  to  allow  an  institution  or 
institution-affiliated  party  which  desires 
to  make  a  payment  or  enter  into  an 
agreement  which  it  determines  should 
not  be  prohibited,  but  which  is  not 
clearly  covered  by  any  of  the  express 
"exceptions"  to  the  prohibition,  to 
solicit  appropriate  regulatory  approvals. 


In  so  doing,  the  institution  or 
institution-affiliated  party  will  be 
required  to  address  certain  of  the  factors 
enumerated  in  section  18(k)  of  the  FDI 
Act,  and  the  appropriate  federal  banking 
agency  and  the  Corporation  may 
consider  the  remaining  factors  and  any 
other  circumstances  which  bear  on  the 
issue  of  whether  the  proposed  payment 
would  be  contrary  to  the  intent  of  the 
prohibition. 

Section  18(k)  of  the  FDI  Act  also 
authorizes  the  FDIC  to  prohibit  or  limit 
indemnification  payments.  (12  U.S.C. 
1828(k)(5).)  A  "prohibited 
indemnification  payment"  is  defined  in 
the  Second  Proposal  as  payment  by  an 
insured  depository  institution  or  its 
depository  institution  holding  company 
for  the  benefit  of  an  LAP  in  order  to  pay 
or  reimburse  such  person  for  any 
liability  or  legal  expense  sustained  with 
regard  to  an  administrative  or  civil 
enforcement  action  which  results  in  a 
final  order  or  settlement  pursuant  to 
which  the  lAP  is  assessed  a  civil  money 
penalty,  removed  from  office,  prohibited 
from  participating  in  the  conduct  of  the 
affairs  of  an  insured  depository 
institution  or  required  to  cease  and 
desist  from  or  take  any  affirmative 
action  described  in  section  8(b)  of  the 
FDI  Act.  The  legislative  history  of  the 
Fraud  Act,  which  added  section  18(k)  to 
the  FDI  Act.  makes  it  clear  that  this 
section  is  intended  (i)  to  preserve  the 
deterrent  effects  of  administrative 
enforcement  or  civil  actiions  by  insuring  , 
that  institution-affihated  parties  who  are 
found  to  have  violated  the  law.  engaged 
in  unsafe  or  unsound  banking  practices 
or  breached  any  fiduciary  duty  to  the 
institution,  pay  any  civil  money 
penalties  and  associated  legal  expenses 
out  of  their  own  pockets  without 
reimbursement  from  the  institution  or 
its  holding  company  and  (ii)  to 
safeguard  the  assets  of  financial 
institutions  by  prohibiting  the 
expenditure  of  funds  to  defend,  pay 
penalties  imposed  on  or  reimburse 
institution-affiliated  parties  who  have 
been  found  to  have  violated  the  law.  136 
Cong.  Rec.  E3687  (daily  ed.  November  2. 
1990)  (statement  of  Rep.  Schumer). 

The  FDIC  is  of  the  opinion  that  it 
would  be  inconsistent  with  the  intent  of 
the  Fraud  Act  categorically  to  prohibit 
insured  depository  institutions  and 
holding  companies  from  advancing 
funds  to  pay  or  reimburse  lAP's  for 
reasonable  legal  or  other  professional 
expenses  incurred  in  defending  against 
an  administrative  or  civil  action  brought 
by  a  federal  banking  agency  prior  to  the 
entry  of  a  final  order.  Therefore.  §  359.5 
of  the  Second  Proposal  sets  forth  the 
circumstances  under  which  such 
indemnification  payments  may  be 


made.  The  FDIC  is  of  the  opinion  that 
five  criteria  must  be  satisfied  in  order  to 
permit  an  institution  to  make  or  agree  to 
make  any  indenmification  payment  to 
or  for  the  benefit  of  any  LAP  prior  to  the 
entry  of  a  final  order  in  the  lAP's  favor. 
However,  an  institution  or  its  holding 
company  may  purchase  commercial 
insurance  policies  or  fidelity  bonds,  at 
a  reasonable  cost,  which  may  pay  the 
cost  of  defending  an  administrative 
proceeding  or  civil  action.  Such 
insurance  cannot  pay  any  penalty  or 
judgement.  However,  it  may  pay 
restitution  to  the  insured  depository 
institution,  depository  institution 
holding  company  or  the  receiver. 

Issues  Raised  By  Commentators — 
Golden  Parachutes 

The  FDIC  has  carefully  reviewed  and 
analyzed  the  substantial  number  of 
comment  letters  which  it  received  in 
response  to  the  First  Proposal.  With 
regard  to  the  golden  parachute  portion 
of  the  First  Proposal,  the  most 
significant  issues  raised  by  the  comment 
letters  are  discussed  below. 

1 .  Bona  Fide  Deferred  Compensation 
Plans 

A  substantial  nujnber  of  commenters 
raised  the  issue  of  whether  the 
requirement  that  bona  fide  deferred 
compensation  plans  be  "funded"  in 
order  to  be  excluded  from  the 
regulation's  proscriptions  is 
appropriate.  Section  359.1(d)(2)  of  the 
First  Proposal  established  a  requirement 
that  a  nonqualified''  deferred 
compensation  plan  be  "funded"  in 
order  to  be  considered  a  "bona  fide 
deferred  compensation  plan  or 
arrangement  "  which  is  excluded  from 
the  definition  of  golden  parachute 
payment.  The  term  funded  was  defined 
as  meaning  that  "specific  assets  are 
segregated  or  otherwise  set  aside  so  that 
such  assets  are  not  available  to  the 
institution  or  holding  company  for  any 
purpose  other  than  distribution  to  the 
participating  employee(s)  and  are  not 
available  to  satisfy  claims  of  the 
institution's  or  holding  company's 
creditors".  First  Proposal  §  359.1(d)(2). 
The  vast  majority  of  comment  letters 
which  the  FDIC  received  raised  the 
issue  of  the  appropriate  definition  of 
bona  fide  deferred  compensation  plan 
and  virtually  every  letter  which  raised 
this  issue  disagreed  with  the 
Corporation's  imposition  of  the  funding 
requirement.  The  predominant 
argument  against  such  a  requirement  is 


*  The  term  "nonqualined"  refers  to  a  beneHt  plan 
which  is  not  qualified  (or  is  not  intended  within  a 
reasonable  period  of  time  to  be  qualiTied)  under 
section  401  of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  401). 


that  when  Congress  drafted  section 
18(k)(4)(C){ii)  of  the  FDI  Act  to  exclude 
bona  fide  deferred  compensation  plans 
from  the  definition  of  golden  parachute, 
it  was  aware  and  approved  of  the 
established  industry  practice  of  utilizing 
unfunded,  nonqualified  deferred 
compensation  plans  (commonly  referred 
to  as  elective,  excess  or  supplemental 
plans)  to  supplement  the  traditional  tax 
qualified  defined  benefit  or  defined 
contribution  retirement  plan.  Many  of 
the  comment  letters  also  pointed  out 
that  the  Internal  Revenue  Code  (26 
U.S.C.  1  et  seq.)  (the  "Code")  recognizes 
these  types  of  nonqualified  deferred 
compensation  plans  and  urged  the  FDIC 
to  look  to  the  Code  as  being  dispositive. 
Almost  all  of  the  relevant  comment 
letters  expressed  grave  concerns  that  the 
FDIC's  imposition  of  the  funding 
requirement  would  upset  established 
deferred  compensation  plans  and 
prompt  depository  institutions  and 
holding  companies  to  incur  significant 
unwanted  expenses  by  terminating 
these  plans  and  making  cash  payments 
to  the  beneficiaries.  Nonetheless, 
Congress  chose  not  to  define  the  term 
"bona  fide  deferred  compensation 
plan",  but  explicitly  left  that  task  to  the 
FDIC. 

First,  it  should  be  pointed  out  that  the 
FDIC  is  not  bound  by  the  provisions  of 
the  Internal  Revenue  Code,  or  any  other 
federal  statute,  in  defining  the  term 
bona  fide  deferred  compensation  plan 
or  arrangement.  While  the  Code's 
explanation  and  treatment  of  such  plans 
may  be  instructive,  it  is  not  binding  on 
the  Corporation  in  the  context  of  this 
rulemaking.  Similarly,  the  fact  that  the 
industry  has  utilized  unfunded,  non- 
qualified plans  for  a  period  of  time  and 
would  be  inconvenienced  by  the 
implementation  of  the  proposed 
regulation  is  insufficient  to  compel  the 
change  that  the  majority  of  comments 
advocate.  The  FDIC's  responsibility  is  to 
ascertain  the  proper  meaning  of  the  term 
bona  fide  deferred  compensation  plan, 
while  ensuring  that  such  definition  does 
not  permit  depository  institutions, 
holding  companies  or  institution- 
affiliated  parties  to  circumvent  the 
intent  of  the  statute  by  exploiting  an 
imprecisely  drafted  definition.  On  the 
other  hand,  if  the  Corporation  can 
accomplish  its  purposes  in  a  manner 
that  is  less  disruptive  but  just  as 
effective  as  the  scheme  set  forth  in  the 
First  Proposal,  such  an  alternative  bears 
close  scrutiny. 

The  FDIC  has  been  persuaded  by  the 
many  comments  it  received  with  regard 
to  the  definition  of  bona  fide  deferred 
compensation  plan  that  the  funding 
requirement  which  was  contained  in 
§  359.1(d)(2)  of  the  First  Proposal  is  not 


necessary  and  should  be  deleted.  Thus, 
the  definition  of  bona  fide  deferred 
compensation  plan  or  arrangement, 
which  appears  in  §  359.1(d)  of  the 
Second  Proposal,  does  not  contain  such 
a  requirement.  This  provision  of  the 
Second  Proposal  permits  unfunded, 
nonqualified  deferred  compensation 
plans  provided  the  institution  or 
holding  company  utilizes  either  a  rabbi 
or  a  secular  trust  (which  are  properly 
accounted  for)  or  the  benefits  or 
payments  are  expensed  as  an  accrued 
liability  according  to  generally  accepted 
accounting  principles  (GAAP).  Second 
Proposal  §  359.1(d).  It  is  the  FDIC's 
judgment  that  these  requirements  will 
permit  depository  institutions  and 
holding  companies  to  utilize  deferred 
compensation  plans  for  legitimate 
purposes,  while  ensuring  that  such 
plans  can  not  be  used  as  a  vehicle  to 
make  what  would  otherwise  be 
considered  a  prohibited  golden 
parachute  payment. 

2.  Severance  Pay  Plans 

All  the  comment  letters  which  raised 
the  issue  expressed  support  for  the 
FDIC's  decision  to  except  traditional 
severance  pay  plans  which  cover 
reductions  in  force  from  the  definition 
of  golden  parachute  payment.  However, 
a  substantial  percentage  of  these  letters 
urged  the  Corporation  to  increase  the 
allowable  amount  of  severance  pay  from 
six  to  twelve  months  salary  and  to 
expand  the  exception  to  include 
payments  pursuant  to  voluntary 
resignations  or  early  retirements  which 
occur  in  conjunction  with  a  reduction  in 
force  instituted  by  a  depository 
institution  or  holding  company.  After 
careful  consideration,  the  Corporation 
has  elected  to  increase  the  permissible 
amount  of  severance  pay  from  six  to 
twelve  months'  salary.  In  addition,  the 
regulation  has  been  amended  to  permit 
institutions  to  request  consent  to  pay 
greater  severance  benefits.  Second 
Proposal  §359.1(0(2)(v).  The  FDIC 
requests  public  comment  on  this  new 
alternative.  The  inclusion  in  the 
exception  of  voluntary  resignations  and 
early  retirements  in  conjunction  with  a 
reduction  in  force  provides  depository 
institutions  and  holding  companies 
with  more  fiexibility  in  achieving  an 
optimum  workforce  size  and  cost 
savings.  Second  Proposal 
§  359.1(0(2)(v).  The  FDIC  has  also 
decided  to  include  a  definition  of  the 
term  "nondiscriminatory"  in  §359.1(j) 
of  the  Second  Proposal  in  an  effort  to 
make  it  clear  how  this  term  should  be 
apphed  in  the  context  of  this  regulation. 
The  Corporation  emphasizes  that  this 
exception  is  only  applicable  to 
institution-affiliated  parties  who  are 
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terminated,  resign  or  retire  due  to  a 
reduction  in  force  and  receive  severance 
benefits  pursuant  to  a  existing 
nondiscriminatory  severance  pay  plan. 

3.  White  Knight  Exception 

Section  359.4  of  the  First  Proposal 
sets  forth  what  is  commonly  referred  to 
as  the  "white  knight"  exception  to  the 
golden  parachute  prohibition.  This 
provision  permits  a  troubled  depository 
institution  or  holding  company  to  hire 
an  individual  and  agree  to  pay  him/her 
a  golden  parachute  payment  upon 
termination  of  employment,  provided 
that  the  amount  and  terms  of  the  golden 
parachute  payment  receive  the  prior 
written  consent  of  the  appropriate 
federal  banking  agency  and  the  FDIC.  As 
we  stated  in  the  preamble  to  the  First 
Proposal: 

The  purf>ose  of  this  exception  is  to  permit 
a  troubled  institution  or  holding  company  to 
attempt  to  reverse  its  slide  toward  economic 
failure  by  attracting  competent,  new 
management  which  enjoys  the  confidence  of 
that  institution's  orimary  federal  regulator 
and  the  FDIC.  .   .   .  (Tlhe  FDIC  is  aware  that 
individuals  who  possess  the  experience  aiid 
expertise  which  qualify  them  for  <;uch  a 
position  are  highly  sought  after  business 
persons  who,  in  most  circumstances,  already 
have  established  successful  careerj  with 
other  financial  institutions.  In  order  to 
induce  such  an  individual  to  leave  an 
established,  stable  career  for  a  job  in  a 
troubled  institution  which  may  not  survive 
regardless  of  that  individual's  efforts,  it  is 
generally  necessary  to  agree  to  pay  that 
mdividual  some  sort  of  severan:o  payment  in 
the  event  that  the  efforts  of  the  individual  for 
the  institution  are  not  successful.  It  is  the 
FDIC's  view  that .  .  .  such  agreements  reflect 
good  business  judgment,  recognize  the 
realities  of  the  marketplace  ond  may  benefit 
'xith  the  institution  and  the  deposit 
insurance  funds. 

(56  FR  50531.  October  7.  1991).  While 
every  comment  letter  which  addressed 
this  exception  supported  it.  a  significant 
percentage  of  those  letters  urged  the 
FDIC  to  broaden  the  exception  in  certain 
respects.  First,  it  was  recommended  that 
the  Corporation  revise  §  359.4  of  the 
First  Proposal  to  automatically 
grandfather  institution-affiliated  parties 
who  were  hired  to  assist  troubled 
depository  institutions  and  holding 
companies  prior  to  the  effective  date  of 
the  final  regulation.  The  FDIC  has 
carefully  considered  this  suggestion  and 
is  of  the  opinion  that  such  an  across-the- 
board  grandfathering  would  not  be 
prudent.  Section  359.4  is  structured  so 
that  the  appropriate  federal  banking 
agency  and  the  FDIC  have  an 
opportunity  to  review  the  amount  and 
terms  of  any  proposed  severance 
arrangement  prior  to  it  being  entered 
into.  To  grandfather  all  such  existing 
severance  agreements  would  deny  the 


appropriate  federal  banking  agency  and 
the  FDIC  the  opportunity  to  conduct 
this  review.  However,  institution- 
affiliated  parties,  insured  depository 
institutions  and  holding  companies  are 
of  course  free  to  request  review  and 
approval  of  existing  agreements  for 
institution-affiliated  parties  who  were 
hired  at  a  time  when  the  depository 
institution  or  holding  company  already 
met  any  of  the  criteria  listed  in 
§359.1(fKl)(ii)  of  the  Second  Proposal. 

Second,  a  significant  number  of 
commentators  also  suggested  that  the 
white  knight  exception  be  broadened  to 
encompass  individuals  who  are  hired 
"in  contemplation  of  the  depository 
institution  or  holding  company 
becoming  troubled.  These  letters  urged 
this  revision  as  a  way  to  allow 
depository  institutions  to  address  their 
problems  sooner  and,  thus,  more 
effectively.  The  FDIC  concurs  in  this 
line  of  reasoning.  It  makes  good  sense 
that  the  value  of  this  exception  can  be 
enhanced  by  not  restricting  its  coverage 
to  institutions  which  are  already 
categorized  as  troubled.  If  existing 
management  or  a  board  of  directors  is  of 
the  reasoned  opinion  that  the  institution 
in  question  is  sliding  toward  becoming 
troubled  and  that  new  management  is 
rieeded  to  arrest  that  slide,  then  prudent 
business  practice  would  suggest  that  it 
.s  better  to  hire  such  new  management 
sooner  rather  than  later.  Therefore,  the 
exception  has  been  expanded  to  allow 
applicants  to  apply  for  an  exemption 
prior  to  becoming  troubled  when  they 
are  of  the  opinion  'hat  they  are 
ipproaching  a  troubled  condition  and 
new  management  is  needed.  Second 
Proposal  §  359.4(b). 

Tnird,  several  comment  letters 
suggested  that  the  FDIC  broaden  the 
fi  359.4  exception  of  the  First  Proposal 
to  include  current  officers  and 
employees  of  a  depository  institution 
who  are  promoted  to  executive 
positions  at  a  time  when  the  institution 
is  troubled.  While  the  FDIC  agrees  that 
'it  is  not  axiomatic  that  competent  new 
:nanagement  can  only  be  found  outside 
v)f  an  institution",  the  underlying  .eason 
for  allowing  what  would  otherwise  be  a 
prohibited  golden  parachute  payment  is 
not  present  in  the  case  of  a  current 
employee  who  is  promoted  to  an 
executive  position.  As  we  stated  earlier, 
this  type  of  severance  payment  will  be 
approved  in  limited  circumstances  as  a 
way  to  entice  competent  management  to 
sever  established  ties  with  their  current 
employer  and  take  a  calculated  risk  that 
they  can  assist  in  bringing  a  troubled 
institution  back  to  financial  health.  This 
rationale  does  not  apply  to  the  case  of 
a  current  employee  of  a  troubled 
institution  since  he/she  does  not  need  to 


be  enticed  to  give  up  an  established, 
stable  career  with  another  employer. 

The  FDICs  experience  since  the 
publication  of  the  First  Proposal  has 
made  it  clear  that  some  confusion  exists 
concerning  the  proper  procedure  to 
request  and  the  effect  of  obtaining  prior 
written  consent  for  a  white  knight 
exception.  Interested  parties  are  referred 
to  new  §  359.6  of  the  Second  Proposal. 
"Fihng  Instructions".  In  terms  of  effect, 
the  FDIC  would  like  to  clarify  that 
approval  of  a  white  knight  exception 
does  not  improve  the  white  knight's 
position  in  the  event  of  the  insolvency 
of  the  institution  as  the  FDIC  (in  its 
corporate  capacity)  can  neither  bind  a 
receiver  nor  affect  the  provability  of 
receivership  claims.  In  the  event  that 
the  insured  depository  institution  is 
placed  into  receivership  or 
conservatorship,  the  FDIC  (in  its 
corporate  capacity)  would  not  be 
obligated  to  pay  the  promised  severance 
benefit  and  the  white  knight  would  be 
^ccorded  no  preferential  treatment  on 
the  basis  ol  such  prior  approval. 

4.  Permissible  Golden  Parachutes  in 
Changes  in  Control 

.Several  comment  letters  noted  that 
he  First  Proposal  does  not  provide  an 
exception  to  the  prohibition  against 
jolden  parachute  payments  in  the  case 
of  a  change  n  control  where  the 
depository  institution  to  be  acquired  is 
troubled.  These  letters  raised  the 
argimients  which  were  briefly 
mentioned  in  the  preamble  to  the  First 
Proposal  (56  FR  50529.  October  7,  1991) 
concerning  the  benefits  of  protecting 
executive  officers  of  companies  which 
are  the  subject  of  hostile  takeovers  so 
that  their  business  decisions  concerning 
what  is  best  for  their  company  are  not 
influenced  by  the  acquisition's  ultimate 
effect  on  their  employment.  While  the 
FDIC  agrees  that  golden  parachute 
payments  can  serve  a  useful  purpose  in 
such  circumstances,  expanding  the 
exceptions  permitted  pursuant  to 
j  359.4  of  the  First  Proposal  to  include 
golden  parachute  payments  made  in  the 
context  of  changes  in  control  would 
o{>en  the  door  to  the  possibility  of 
payments  being  made  to  institution- 
affiliated  parties  who  are  substantially 
responsible  for  the  depository 
institution's  troubled  condition.  After 
balancing  the  relative  advantages  and 
disadvantages  of  expanding  §  359.4  to 
include  this  exception,  the  FDIC  is  of 
the  opinion  that  the  safety  of  the  deposit 
insurance  funds  and  the  soundness  of 
the  banking  system  in  general  is  best 
served  by  permitting  limited  golden 
parachute  payments  with  prior 
regulatory  approval  in  the  context  of 


unassisted  changes  in  control.^  While 
this  decision  does  not  adopt  completely 
the  position  advocated  by  the  majority 
of  comment  letters,  the  FDIC  is 
concerned  that  a  more  open-ended 
exception  would  have  the  unfortunate 
result  of  allowing  institution-affiliated 
parties  who  are  substantially 
responsible  for  the  troubled  condition  of 
their  depository  institutions  to  receive 
golden  parachute  payments. 

5.  Definition  of  Golden  Pamchute 
Payment 

A  significant  number  of  comment 
letters  pointed  out  that  a  literal  reading 
of  the  definition  of  golden  parachute 
payment  contained  in  §  359.1(g)  of  the 
First  Proposal  would  include  certain 
forms  of  retirement  payments  being 
made  to  former  institution-affiliated 
parties  who  retired  and  begcui  collecting 
such  payments  at  a  time  when  the 
depository  institution  or  its  holding 
company  did  not  satisfy  any  of  the 
circumstances  delineated  in 
§§359.1(g)(l)(ii)  (A)  through  (E)  of  the 
First  Proposal,  but  which  institution  or 
holding  company  subsequently  became 
troubled.  It  was  also  brought  to  our 
attention  that  a  literal  reading  of  the 
definition  seemed  to  provide  that  even 
when  a  troubled  depository  institution 
or  its  holding  company  ceased  satisfying 
any  of  the  criteria  delineated  in 
§§359.1(g)(l)(ii)  (A)  through  (E)  of  the 
First  Proposal,  golden  parachute 
payments  to  institution-affiliated  parties 
who  leave  the  institution  subsequent  to 
its  return  to  financial  health  would 
continue  to  be  prohibited.  It  is  not  the 
FDIC's  intent  that  the  regulation 
produce  either  of  these  results. 
Institution-affiliated  parties  who  retire 
from  an  insured  depository  institution 
or  holding  company  at  a  time  when  it 
is  not  troubled  and  begin  collecting 
periodic  retirement  payments  should 
not  have  to  worry  that  the  subsequent 
deterioration  of  the  institution  or  . 
holding  company  will  jeopardize  their 
continuing  to  receive  such  payments,  at 
least  as  far  as  this  regulation  is 
concerned.*  Similarly,  if  a  depository 
institution  or  holding  company  recovers 
from  its  troubled  condition,  then  it  is  no 
longer  covered  under  the  scope  of  the 
regulation  with  respect  to  its  existing 
institution-affiliated  parties,  and  what 
might  have  been  considered  prohibited 
golden  parachute  payments  would  no 


'  Obviously,  this  analysis  does  not  apply  to 
situations  where  the  Corporation  is  assisting  in  the 
acquisition  of  a  troubled  insured  depository 
institution  pursuant  to  section  13  of  the  FDI  Act. 

■Obviou-sly.  the  financial  deterioration  of  the 
institution  or  holding  company  may  adversely 
affect  the  institution's  or  holding  company's  ability 
to  make  the  payments  regardless  of  the  regulation. 


longer  be  unlawful  and  could  be  paid  to 
an  institution-affiliated  party  whose 
employment  is  terminated  once  the 
institution  or  holding  company  is  no 
longer  troubled.**  It  is  our  opinion  that 
the  revised  definition  of  bona  fide 
deferred  compensation  plan  or 
arrangement  contained  in  §  359.1(d)  of 
the  Second  Proposal  should  alleviate 
these  concerns  since  the  revised 
definition  recognizes  and  includes  well- 
established  forms  of  deferred 
compensation.  However,  the  FDIC  has 
also  chosen  to  revise  the  definition  of 
golden  parachute  payment,  which  is 
contained  in  §  359.1(f)  of  the  Second 
Proposal,  to  make  it  clear  that  to  be  a 
golden  parachute,  an  institution- 
affiliated  party's  employment  by  or 
affiliation  with  an  insured  depository 
institution  or  holding  company  must 
terminate  at  a  time  when  the  institution 
or  holding  company  is  troubled  or  in 
contemplation  of  it  becoming  troubled. 
Second  Proposal  §359.1(f)(l)(iii).  If  an 
institution-affiliated  party's 
employment  is  terminated  at  a  time 
when  the  depository  institution  or 
holding  company  is  troubled,  the 
payment  of  prohibited  golden  parachute 
payments  to  that  individual  will 
continue  to  be  prohibited  even  after  the 
institution  or  holding  company  ceases 
to  be  troubled. 

6.  Definition  of  Depository  Institution 
Holding  Company 

Section  359.1(f)  of  the  First  Proposal, 
the  definition  of  "depository  institution 
holding  company",  includes  any  bank 
holding  company,  savings  and  loan 
holding  company  and  any  direct  or 
indirect  subsidiary  thereof,  other  than 
an  insiu-ed  depository  institution.  A 
number  of  comment  letters  raised  the 
concern  that  the  definition  in  the  First 
Proposal  is  not  consistent  with  the 
definition  of  depository  institution 
holding  company  contained  in  section 
3(w)(l)  of  the  FDI  Act.  A  number  of 
comment  letters  also  argued  that  the 
broader  definition  used  in  the  First 
Proposal  would  improperly  include 
non-financial  services  affiliates  that  are 
not  involved  with  the  business 
conducted  by  the  insured  depository 
institution  within  the  purview  of  the 
regulation.  Pursuant  to  the  First 
Proposal,  golden  parachute  payments  by 
a  non-financial  services  company  to  one 
of  its  executives  would  be  restricted 
simply  because  that  company  was 
ultimately  owned  by  a  holding  company 
which  also  owmed  an  insured 


'This  payment  could  include  benefits  which 
continued  to  accrue  during  the  tenure  of  the 
institution's  or  holding  company's  troubled 
condition. 


depository  institution.  After  considering 
this  point,  the  FDIC  agrees  that  the 
definition  of  depository  institution 
holding  company  in  the  Second 
Proposal  should  mirror  the  definition 
contained  in  section  3(w)(l)  of  the  FDI 
Act.  Second  Proposal  §  359.1(b). 

7.  Scope  of  Rule 

Section  359. l(j)  of  the  First  Proposal 
contains  the  definition  of  institution- 
affiliated  party.  A  number  of  comment 
letters  raised  the  issue  that  the 
regulatory  definition  proposed  by  the 
FDIC  goes  beyond  the  statutory 
definition  contained  in  section  3(u)  of 
the  FDI  Act  by  including  persons  who 
have  a  certain  relationship  with  a 
depository  institution  holding  company. 
However,  in  carefully  reviewing  the 
language  of  section  18(k)(4)(A)  of  the 
FDI  Act,  the  FDIC  is  of  the  opinion  that 
Congress  intended  to  include  within  the 
statute's  scope  individuals  who  are 
institution-affiliated  parties  of 
depository  institution  holding 
companies. 

The  term  "golden  parachute  payment" 
means  any  payment  *   *   *  by  any  insured 
depository  institution  or  depository 
institution  holding  company  for  the  benefit 
of  any  institution-affiliated  party  pursuant  to 
an  obligation  of  such  institution  or  holding 
company  that  *   *   *  is  contingent  on  the 
termination  of  such  party's  affiliation  with 
the  institution  or  holding  company  *   *   * 
[Emphasis  added). 

12  U.S.C.  1828(k)(4)(A).  This 
interpretation  is  consistent  with  section 
8(b)(3)  of  the  FDI  Act  which  provides 
that  the  Act's  enforcement  provisions 
are  equally  applicable  to  bank  holding 
companies.  Our  consultations  with  the 
Federal  Reserve  Board  staff  have 
established  that  the  Federal  Reserve 
Board's  established  position  is  that  it 
has  the  authority  to  take  enforcement 
action  against  institution-affiliated 
parties  of  bank  holding  companies 
pursuant  to  section  8(b)(3)  of  the  FDI 
Act. 

The  FDIC  is  also  of  the  opinion  that 
to  interpret  section  18(k)  to  not  apply  to 
institution-affiliated  parties  of  holding 
companies  would  subvert  the  statute's 
intent  by  leaving  a  significant  gap  in  its 
coverage.  Federal  Reserve  staff  has 
advised  the  Corporation  that  some  of  the 
most  abusive  golden  parachute 
payments  which  were  made  prior  to  the 
enactment  of  the  statute  and  were 
known  to  Congress  at  the  time  involved 
LAPs  of  holding  companies.  Thus,  the 
FDIC  has  decided  not  to  revise  the 
definition  of  LAP  contained  in  the  First 
Proposal,  except  for  a  minor  technical 
change. 
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8.  Limitation  to  Executive  Officers  and 
Directors 

Several  comment  letters  suggested 
that  the  scope  of  the  regulation  should 
be  limited  to  cover  only  executive 
officers  and  directors  of  insured 
depository  institutions  and  depository 
institution  holding  companies,  as 
opposed  to  institution-affiliated  parties 
of  institutions  and  holding  companies. 
On  the  other  hand,  section  18(k)(4)  of 
the  FDI  Act  explicitly  refers  to 
"institution-affiliated  pfuly". 

While  potential  golden  parachute 
abuses  could  theoretically  involve  non- 
executive officers  and  non-directors,  it 
has  been  the  FDIC's  experience  that 
such  instances  are  extremely  rare.  It  is 
not  the  FDIC's  intent  to  place  unfair  and 
inappropriate  limits  on  payments  to  a 
bank  or  holding  company's  non-official 
or  non-manageriql  staff.  This  is 
evidenced,  for  example,  by  the 
severance  pay  exception  which  is 
contained  in  §  359.1(f)(2)(v)  of  the 
Second  Proposal.  In  the  Corporation's 
view,  it  is  very  unlikely  that  a  bank 
teller  (or  other  non-executive/non- 
director)  would  come  within  the  scope 
of  this  rule  since  bank  tellers  generally 
do  not  get  paid  golden  parachutes.  That 
being  the  case,  and  in  view  of  the  fact 
that  the  statute  uses  the  term 
"institution-affiliated  party",  the  FDIC 
has  chosen  not  to  explicitly  exclude 
employees  who  are  not  senior  executive 
officers  or  directors  from  the  Second 
Proposal's  scope.  It  should  also  be 
pointed  out  that  any  such  employee 
who  feels  that  he/she  is  being  unfairly 
affected  by  the  rule  could  apply  for 
permission  to  receive  a  payment 
pursuant  to  §  359.4  of  the  Second 
Proposal. 

9.  Golden  Parachute  Agreements 
Entered  Into  Prior  to  Effective  Date  of 
Final  Regulation 

The  First  Proposal  took  the  position 
that  the  regulation  could  limit  or 
prohibit  golden  parachute  and/or 
indemnification  payments  which  are 
sought  to  be  made  pursuant  to  contracts 
and  agreements  which  were  entered  into 
prior  to  the  effective  date  of  the  final 
regulation,  i.e..  as  of  the  effective  date  of 
the  statute.  A  number  of  comment 
letters  briefly  asserted  that  the 
regulation  could  not  lawfully  affect  such 
agreements  since  to  do  so  would  be 
"unconstitutional".  However,  the  vast 
majority  of  comment  letters  which 
raised  this  issue  did  not  explain  in  any 
detail  the  basis  for  this  alleged 
unconstitutionality. 

The  FDIC  has  examined  this  issue  in 
greater  depth  and  while  we  remain 
convinced  that  ample  precedent  exists 


to  support  the  position  which  was  taken 
in  the  First  Proposal,  no  compelling 
need  exists  to  apply  the  regulation  in 
this  fashion.  However,  the  FDIC  views 
the  Second  Proposal  as  putting 
institutions  and  lAPs  on  notice  of  the 
Corporation's  views  with  regard  to  these 
types  of  agreements  and  the  FDIC  will 
look  unfavorably  upon  any  golden 
parachute  agreement  which  is  entered 
into  after  the  date  of  this  proposal  but 
before  the  effective  date  of  the  final 
regulation  as  an  attempt  to  circumvent 
the  regulation. 

10.  Prior  Approval  of  Otherwise 
Prohibited  Golden  Parachutes 

Section  359.2(b)  of  the  First  Proposal 
permits  the  payment  of  a  golden 
parachute  provided  that  such  payment 
is  approved  by  the  institution's 
appropriate  federal  banking  agency, 
with  the  written  concurrence  of  the 
FDIC.  Several  comment  letters  pointed 
out,  however,  that  this  subsection 
a^orded  only  depository  institutions 
and  holding  companies  the  right  to 
request  such  an  exception.  In  the 
interest  of  fairness,  the  FDIC  has  revised 
this  subsection  to  permit  institution- 
affiliated  parties  to  also  request 
permission  to  receive  such  a  payment.'" 

Section  359.2(b)  of  the  First  Proposal 
also  requires  that  applicants  requesting 
permission  to  make  or  receive  an 
otherwise  prohibited  golden  parachute 
payment  shall  provide  the  appropriate 
federal  banking  agency  and  the  FDIC 
with  certain  information.  First  Proposal 
§§  359.2(b)  (1)  through  (4).  A  significant 
number  of  commentators  asserted  that 
this  section  of  the  First  Proposal 
improperly  reverses  the  burden  of  proof 
as  delineated  in  section  18(k)(2)  of  the 
FDI  Act  to  compel  the  applicant  to 
demonstrate  that  the  applicant  has  no 
reasonable  basis  to  believe  that  the 
institution-affiliated  party  to  whom  the 
payment  is  to  be  made  has  committed 
any  fraudulent  act,  is  substantially 
responsible  for  the  insolvency  of  the 
institution  or  holding  company,  has 
materially  violated  any  banking  law  or 
regulation  or  has  violated  certain 
specific  federal  criminal  laws.  These 
comment  letters  also  asserted  that  the 
structure  of  the  proposed  regulation 
requires  the  applicant  to  "prove  a 
negative",  an  impossible  task. 

The  FDIC  is  of  the  opinion  that  the 
arguments  advanced  in  the  comment 
letters  concerning  an  inappropriate 
reversal  of  the  burden  of  proof  are 
misplaced.  First,  a  careful  reading  of 


'"  Such  a  request  should  be  in  letter  form  to  the 
FDIC's  Regional  Director  (CXDS)  for  the  region  in 
which  the  depository  institution  or  holding 
company  is  headquartered. 


section  18(k)(2)  of  the  FDI  Act  reveals 
that  it  does  not  establish  a  burden  of 
proof,  in  the  traditional  legal  sense,  at 
all.  What  this  subsection  does  is  to 
flelineate  certain  factors  which  Congress 
suggests  that  the  FDIC  consider  in 
evaluating  a  request  to  pay  or  receive  an 
otherwise  prohibited  golden  parachute 
payment.  "This  list  of  factors  is  not 
mandatory,  nor  is  it  exclusive.  The  only 
mandatory  language  in  section  18(k)(2) 
requires  the  FDIC  to  prescribe  whatever 
factors  it  ultimately  decides  to  consider 
in  any  regulation  it  promulgates.  The 
statute  does  not  address  the  question  of 
which  party  bears  the  burden  of 
producing  evidence  or  the  burden  of 
proof.  What  the  FDIC  has  chosen  to  do 
in  the  First  Proposal  is  to  place  the 
burden  of  production  of  evidence  where 
it  most  reasonably  belongs,  with  the 
party  that  possesses  or  has  the  most 
complete  access  to  the  information 
which  is  necessary  for  the  Corporation 
to  make  an  informed  and  equitable 
judgment.  The  FDIC  is  not  requiring  that 
a  party  seeking  to  make  or  receive  a 
golden  parachute  paymenj  "prove  his  or 
her  innocence". 

In  response  to  the  comment  letters, 
the  FDIC  has  revised  §  359.2(b)  of  the 
First  Proposal  in  an  effort  to  clarify  how 
this  section  will  function.  These 
revisions  make  it  clear  that  the 
depository  institution,  holding  company 
or  institution-affiliated  party  seeking  a 
determination  that  an  otherwise 
prohibited  golden  parachute  payment  is 
permissible  is  required  to  inform  the 
appropriate  federal  banking  agency  and 
the  FDIC  of  any  information  of  which  it 
is  aware  that  would  indicate  that  there 
is  a  reasonable  basis  to  believe  that  the 
institution-affiliated  party  in  question 
satisfies  any  of  the  criteria  set  forth  in 
§§  359.4(d)  (1)  through  (4)  of  the  Second 
Proposal.  If  the  applicant  is  not  aware 
of  any  such  information,  it  shall  so 
certify. 

11.  Condition  of  Institution  at  Time  of 
Termination  of  Employment  Is  Crucial 

Previously  in  this  preamble,  we 
clarified  that  the  Second  Proposal 
should  not  be  construed  to  cut  off  the 
payment  of  retirement  benefits  to  former 
institution-affiliated  employees  who 
retired  and  began  receiving  retirement 
payments  at  a  time  when  the  depository 
institution  or  its  holding  company  was 
not  troubled,  in  the  event  that  such 
institution  or  holding  company 
subsequently  becomes  troubled.  This 
same  question  arises  in  the  case  of  non- 
retirement  benefits.  For  example,  while 
most  golden  parachute  payments  are 
lump  sum,  the  Corporation  is  aware  of 
instances  where  such  payments  are 
made  in  periodic  installments.  The 


FDIC  is  of  the  opinion  that  as  long  as  the 
institution-affiliated  party  did  not 
terminate  his/her  employment  in 
contemplation  of  the  depository 
institution  or  holding  company 
becoming  troubled  in  an  effort  to 
circumvent  the  regulation's 
proscriptions,  such  payments  should  be 
allowed  to  continue  because  the  nexus 
between  the  institution-affiliated  party 
and  the  institution's  or  holding 
company's  troubled  condition  would 
not  be  present.  However,  this  is  not 
meant  to  suggest  that  such  retirement 
benefits  or  permissible  golden  parachute 
payments  will  be  continued  in  the  event 
that  the  institution  is  placed  into 
conservatorship  or  receivership. 

12.  Other  Golden  Parachute  Issues 

A  number  of  comment  letters  took 
issue  with  the  fact  that  the  First 
Proposal  prohibits  the  payment  of  a 
golden  parachute  by  both  an  insured 
depository  institution  and  its  holding 
company  when  either  of  those  entities  is 
troubled.  These  letters  suggested  that 
the  First  Proposal  should  be  revised  to 
provide  that  only  the  troubled  entity  be 
prohibited  fit)m  making  a  golden 
parachute  payment.  The  FDIC  has 
carefully  considered  this  suggestion  and 
has  decided  to  scale  back  its  original 
proposal  and  to  adopt  a  modified 
version  of  the  commenters'  suggestion. 
Thus,  a  troubled  insured  depository 
institution  may  not  make  a  golden 
parachute  payment  to  any  of  its  lAPs, 
excluding  any  of  the  exceptions 
described  previously.  In  addition,  a 
depository  institution  holding  company 
may  not  make  a  golden  parachute 
payment  to  any  of  its  lAPs  if  it  is 
troubled  and  may  not  pay  a  golden 
parachute  to  an  lAP  of  an  affiliated 
insured  depository  institution  if  that 
institution  is  troubled. 

The  FDIC  received  several  comment 
letters  which  suggested  that  the 
Corporation  make  an  exception  to  the 
golden  parachute  prohibition  for 
depository  institutions  with  a  composite 
rating  of  "4",  but  which  exceed  all 
applicable  regulatory  capital 
requirements.  The  FDIC  has  decided  not 
to  incorporate  this  exception  into  the 
Second  Proposal  since  an  institution's 
capital  level  is  only  one  indication  of  its 
overall  financial  health. 

A  significant  number  of  comment 
letters  expressed  concern  that  the 
criteria  delineated  in  §  359.1(g)(l)(ii)(C) 
of  the  First  Proposal  (that  the  depository 
institution  or  holding  company  be 
designated  troubled  by  its  primary 
federal  regulator)  is  overly  broad  since 
it  would  include  any  institution  or 
holding  company  which  is  subject  to  a 
written  supervisory  agreement  even  if 


that  institution  or  holding  company  is 
not  experiencing  significant  financial 
difficulties.  Since  the  nature  of  written 
supervisory  agreements  vary  and  that 
the  facts  of  each  case  are  so  individual, 
the  FDIC  prefers  not  to  make  a  blanket 
exception  to  the  rule  in  this  case. 
Rather,  the  Corporation  will  consider 
exceptions  on  a  case  by  case  basis 
pursuant  to  §  359.4(d)  of  the  Second 
Proposal. 

Issues  Raised  By  Commentators — 
Indemnification  Payments 

The  FDIC  has  carefully  reviewed  and 
analyzed  the  comment  letters  with 
regard  to  the  indemnification  portion  of 
the  First  Proposal. 

1.  Criteria  for  Making  Indemnification 
Payments 

Section  359.5  of  the  First  Proposal 
delineates  the  circumstances  under 
which  an  insured  depository  institution 
or  depository  institution  holding 
company  may  make  or  agree  to  make 
indemnification  payments  to 
institution-affiliated  parties.  The 
comment  letters  made  it  clear  that  this 
section  of  the  First  Proposal  is  viewed 
as  being  just  as  significant  as  the 
sections  dealing  with  golden  parachute 
payments.  The  overwhelming  majority 
of  comment  letters  expressed  the 
opinion  that  the  prohibitions  contained 
in  this  section  of  the  First  Proposal 
would  make  it  unreasonably  difficult  for 
depository  institutions  and  holding 
companies  to  attract  and  retain 
competent  officers,  directors  and 
employees. 

Section  359.5(a)  of  the  First  Proposal 
sets  forth  six  criteria  which  must  be  met 
in  order  for  a  depository  institution  or 
holding  company  to  make  or  agree  to 
make  indemnification  payments  to  an 
institution-affiliated  party.  The  majority 
of  comment  letters  which  raised 
indemnification  issues  focused  on 
§  359.5(a)(1)  of  the  First  Proposal.  This 
subsection  provides  that  in  order  to 
indemnify  an  institution-affiliated  party, 
the  institution's  or  holding  company's 
board  of  directors,  in  good  faith,  must 
determine  in  writing  that  the 
institution-affiliated  party  has  a 
"substantial  likelihood  of  prevailing  on 
the  merits".  The  consensus  of 
commentators'  opinions  was  that  this 
standard  is  so  difficult  to  meet  that  a 
board  of  directors  very  rarely,  if  ever, 
would  be  able  to  authorize 
indemnifir:ation.  Many  comment  letters 
pointed  out  that  requests  for 
indemnification  are  customarily  made  at 
the  commencement  of  an  administrative 
action  or  civil  proceeding  when  the 
institution-affiliated  party  and  his/her 
counsel  are  just  beginning  to  assemble 


their  case.  Thus,  many  of  the  facts  and 
circumstances  surrounding  the  conduct 
in  question  are  not  yet  known.  This 
being  the  case,  the  commentators  argued 
that  it  would  be  very  difficult  for  a 
board  of  directors  to  find  that  an 
institution-affiliated  party  had  a 
substantial  likelihood  of  prevailing  on 
the  merits.  Too  many  unanswered 
questions  would  be  present  for  such  a 
finding  to  be  realistically  made.  The 
commentators  recommended  a  variety 
of  lesser  standards,  most  notably  that 
the  institution-affiliated  party  "acted  in 
good  faith  and  in  a  manner  he/she 
believed  to  be  in  the  best  interests  of  the 
institution",  that  there  is  a  "reasonable 
likelihood  of  prevailing  on  the  merits" 
or  that  the  FDIC  defer  to  the  applicable 
state  law  standard. 

After  considerable  review,  the  FDIC 
agrees  with  the  (wsition  expressed  by 
the  majority  of  commentators  that  the 
standard  contained  in  §  359.5(a)(1)  of 
the  First  Proposal  imposes  too 
significant  an  obstacle  to  reasonable  and 
fair  indemnification  payments. 
However,  the  Corporation  does  not 
agree  with  the  commentators  who 
suggested  that  it  should  defer  to  the 
applicable  state  law  standard.  In 
enacting  section  18(k)  of  the  FDI  Act, 
Congress  made  it  quite  clear  that  there 
was  to  be  one  uniform  federal  standard 
to  govern  the  making  of  indemnification 
payments  by  insured  depository 
institutions  and  depository  institution 
holding  companies.  In  an  eff^ort  to 
balance  the  need  of  dep>ository 
institutions  to  attract  and  retain 
qualified  directors  and  management 
with  the  protection  of  the  deposit 
insurance  funds,  the  FDIC  has  decided 
to  revise  §  359.5(a)(1)  of  the  First 
Proposal  to  utilize  a  somewhat  less 
stringent  standard.  Therefore.  §359.5  of 
the  Second  Proposal  requires  that  the 
depository  institution's  or  holding 
company's  board  of  directors 
determines  in  writing  that  the 
institution-afBliated  party  requesting 
indemnification  "acted  in  good  faith 
and  in  a  manner  which  he/she  believed 
to  be  in  the  best  interests  of  the 
institution".  Of  course,  the  FDIC  expects 
that  an  institution's  board  of  directors 
will  meike  such  a  finding  only  after  due 
investigation. 

2.  Continual  Monitoring  by  Board  of 
Directors  Not  Required 

A  significant  number  of  comment 
letters  also  took  issue  with  the  FDIC's 
requirement,  contained  in  §  359.5(a)(3) 
of  the  First  Proposal,  that  the 
institution's  or  holding  company's 
board  of  directors  continually  monitor 
actions  against  institution-affiliated 
parties  so  that  it  can  reassess  its 
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decision  to  permit  indemnification. 
These  commentators  expressed  the 
opinion  that  such  a  requirement  places 
an  unfair  and  undue  burden  on  both  the 
board  of  directors  and  the  institution- 
affiliated  party  seeking  indemnification. 
The  proposed  standard  would  mean  that 
a  board's  decision  would  never  be 
"final  ".  regardless  of  the  amount  of 
time,  effort  and  painstaking  review  that 
went  into  it.  It  would  also  mean  that  an 
institution-affiliated  party  could  never 
depend  on  indemnification  since  a  prior 
decision  to  approve  indemnification 
could  be  revoked  at  any  time.  The  FDIC 
agrees  that  there  is  value  in  encouraging 
an  amount  of  certainty  in  such  cases. 
Thus,  this  requirement  has  been  deleted 
from  the  Second  F*roposal. 

3.  Permissible  Indemnification 
Payments 

Section  359.5(a)(4)  of  the  First 
Proposal  prohibits  the  use  of 
indemnification  payments  to  pay  or 
reimburse  an  institution-affiliated  party 
for  the  amount  of,  or  any  cost  incurred 
in  connection  with,  any  settlement  of  an 
administrative  proceeding  or  civil 
action  instituted  by  any  federal  banking 
agency  or  any  judgment  or  penalty 
imposed  with  respect  to  any  such  matter 
where  the  lAP  is  assessed  a  civil  money 
p>enalty,  removed  from  office  or  made 
subject  to  a  cease  and  desist  order.  The 
FDIC  received  a  substantial  number  of 
comment  letters  which  addressed  this 
particular  restriction.  Interestingly, 
however,  while  the  proscription  of  the 
use  of  indemnification  to  pay  for 
settlements  was  criticized,  the 
arguments  against  it  were  often 
diametrically  opposed.  For  example,  a 
number  of  comment  letters  made  the 
argiunent  that  to  prohibit  the  use  of 
indemnification  to  pay  for  costs 
associated  with  settlements  would  force 
institution-affiliated  parties  to  litigate 
every  action  to  its  ultimate  conclusion 
in  the  hope  of  earning  the  right  to  be 
indemnified.  On  the  other  hand,  an 
approximately  equal  number  of 
comment  letters  argued  just  as 
vociferously  that  this  requirement 
would  compel  institution-affiliated 
parties  to  settle  actions  immediately 
before  costs  became  prohibitively  high, 
thereby  denying  them  an  opportunity  to 
defend  themselves.  Other  comment 
letters  pointed  out  that  negotiated 
settlements  benefit  all  parties  involved 
and  that  a  settlement  where  the 
institution-affiliated  party  does  not 
admit  to  wrongdoing  should  not  come 
within  the  definition  of  indemnification 
jsayment  contained  in  section 
t8(k)(5)(A)  of  the  FDI  Act  because  the 
settlement  agreement  would  not  contain 
any  penalty  or  require  any  affirmative 


action  that  would,  if  embodied  in  a  final 
order,  preclude  indemnification  under 
FDI  Act  section  18(k)(5)(A)  and 
§35g.5(a)(5)  of  the  First  Proposal. 

After  considerable  review,  the  FDIC 
has  chosen  not  to  permit 
indemnification  of  settlement  costs  by 
the  depository  institution  or  holding 
company  where  the  lAP  is  assessed  a 
civil  money  f)enalty,  removed  from 
office  or  prohibited  from  participating 
in  the  conduct  of  the  afTairs  of  the 
insured  depository  institution  or 
required  to  cease  and  desist  fix)m  or  take 
any  affirmative  action  described  in 
section  8(b)  of  the  Act. ' '  However, 
insured  depository  institutions  and 
depository  institution  holding 
companies  may  purchase  commercial 
insurance  policies  or  fidelity  bonds,  at 
a  reasonable  cost,  which  may  pay  all 
costs  incurred  in  an  action  or 
proceeding  which  is  settled,  except  civil 
money  penalties  and  judgements.  As  we 
noted  earUer.  it  is  also  permissible  for 
insurance  policies  and  bonds  to  pay 
restitution  to  the  depository  institution, 
holding  company  or  receiver. 

4.  Involvement  by  Majority  or  All  of 
Board  of  Directors 

A  significant  number  of  comment 
letters  pointed  out  that  §  359.5(b)  of  the 
First  Proposal,  which  prohibits  an 
institution-affiliated  party  who  is 
requesting  indemnification  from 
participating  in  any  way  in  the  board's 
discussion  and  approval  of  such 
payments,  does  not  take  into  account 
situations  where  the  majority  or  all  the 
members  of  the  board  of  directors  are 
the  subject  of  an  enforcement  action  or 
civil  proceeding.  Thus,  consistent  with 
several  recommendations  we  received, 
the  FDIC  has  added  new  §§  359.5  (c) 
and  (d)  to  the  Second  Proposal.  Section 
359.5(c)  provides  that  if  a  majority  of 
the  members  of  an  institution's  or 
holding  company's  board  of  directors 
are  named  as  respondents  in  an 
administrative  proceeding  or  civil 
action  commenced  by  any  federal 
banking  agency  the  remaining  board 
memberfs)  may  either  make  an 
independent  decision  concerning 
authorization  of  indemnification 
payments  or  retain  independent  legal 
counsel  to  provide  an  opinion  as  to 
whether  the  conditions  contained  in 
§  359.5(a)  of  the  Second  Proposal  have 
been  met.  If  the  entire  board  of  directors 
is  subject  to  the  administrative  action  or 
civil  proceeding,  §  359.5(d)  of  the 
Second  Proposal  requires  the  board  to 


"If  indemnincation  was  authorized  and  paid  by 
the  depoaitory  institution  or  holding  company 
pursuant  lo  section  359. 5  of  this  part,  the  lAP  is 
obligated  to  reimburse  the  institution  or  holding 
company,  respectively. 


retain  independent  legal  counsel  to 
opine  as  to  whether  the  conditions  set 
forth  in  §  359.5(a)  have  been  met.  If 
independent  legal  counsel  is  of  the 
opinion  that  these  conditions  have  been 
met.  the  board  may  rely  on  such  an 
opinion  in  authorizing  the  requested 
indemnification. '2  The  FDIC  would 
regard  legal  counsel  as  being 
"independent"  (for  purposes  of  this 
regulation)  if  the  attomey(s)  is  not  a 
member  of  the  depository  institution's 
or  holding  company's  in-house  legal 
staff,  does  not  have  an  ongoing 
relationship  with  the  depository 
institution  or  holding  company  and  no 
other  conflict  of  interest  is  present.  The 
FDIC  is  of  the  opinion  that  these 
procedures  effectively  address  the 
difficulties  inherent  in  situations  where 
the  majority  of  or  the  entire  board  of 
directors  of  an  institution  or  holding 
company  are  the  subjects  of  an 
enforcement  proceeding.  The  use  of 
independent  legal  counsel  ensures  an 
unbiased  review  of  the  five  criteria 
necessary  to  approve  indemnification 
and  does  not  impose  any  undue 
hardship  upon  the  depository 
institution  or  holding  company  in 
question. 

5.  Definition  of  Indemnification 
Payment 

Section  359.1(h)  of  the  First  Proposal 
contained  the  definition  of 
"indemnification  payment".  A  number 
of  comment  letters  expressed  concern 
that  even  if  an  institution  or  holding 
company  could  qualify  to  purchase  a 
commercial  insurance  policy  or  fidelity 
bond  which  would  cover  the  costs  of 
defending  and/or  settling  an 
administrative  action  or  civil 
proceeding  commenced  by  a  federal 
banking  agency,  the  proposed  regulation 
prohibited  an  institution  or  holding 
company  from  purchasing  such 
coverage.  First  Proposal  §  359.1(h)(2). 
Upon  further  consideration,  as  we  noted 
earlier  herein,  the  FDIC  is  of  the  opinion 
that  if  a  dep>ository  institution  or 
holding  company  can  purchase,  at 
reasonable  rates,  a  commercial 
insurance  policy  or  fidelity  bond  which 
will  pay  the  costs  of  defending  and/or 
settling  an  administrative  action  or  civil 
proceeding  commenced  by  a  federal 
banking  agency,  neither  the  statute  nor 
any  consideration  of  safe  and  sound 
banking  practice  require  the  Corporation 
to  interfere  with  such  an  arrangement. 
Section  359.1(l)(2)  of  the  Second 
Proposal  reflects  this  change.  This 
revision  should  address  the  concerns 


raised  by  numerous  comment  letters 
that  the  proposed  regulation's 
restriction  would  impair  the  ability  of 
depository  institutions  and  holding 
companies  to  attract  and  retain 
competent  management  and  directors.  It 
is  important  to  emphasize  that  the 
Second  Proposal  would  prohibit  such 
an  insurance  policy  or  bond  from  being 
used  to  pay  or  reimburse  an  institution- 
affiliated  party  for  the  amount  of  any 
judgment  or  civil  money  penalty 
assessed  against  him/her. 

6.  Fees  Incurred  During  Investigations 

The  First  Proposal  did  not  address  the 
question  of  whether  indemnification  for 
counsel  fees  incurred  during  the 
investigative  stage  of  a  potential 
administrative  enforcement  action 
should  be  permitted.  In  view  of  the 
definition  of  indemnification  payment 
.'ontained  in  section  18(k)(5)(A)  of  the 
FDI  Act  and  its  specific  reference  to 
"any  administrative  proceeding  or  civil 
action  mstituted  by  the  appropriate 
Federal  banking  agency",  the  FDIC  is  of 
*he  opinion  that  indemnification  of  such 
expenses  incurred  prior  to  the 
commencement  of  a  formal  action 
should  not  be  prohibited. 

Technical  Amendments 

The  comment  letters  also  suggested  ii 
number  of  technical  revisions  to  the 
First  Proposal  to  clarify  certain 
provisions  or  avoid  certain  anomalies. 
The  definition  of  golden  parachute 
payment  contained  in  section 
18(k)(4)(A)  of  the  FDI  Act  refers  to  'any 
payment  (or  any  agreement  to  make  any 
payment)  in  the  nature  of  compensation 
t    *    ' ."  The  definition  contained  in 
section  359.1(g)(1)  of  the  First  Proposal 
deleted  the  phrase  "in  the  nature  oi 
compensation".  Several  comment  letters 
pointed  out  that  the  deletion  of  this 
phrase  fi-om  the  regulatory  definition 
could  be  construed  to  prohibit  the 
customary  payment  of  certain  accrued 
benefits  upon  termination  of 
employment  (e.g.,  accrued  vacation,  sick 
leave,  etc.).  Since  it  is  not  the  FDIC's 
intent  to  prohibit  depository  institutions 
and  holding  companies,  even  those  that 
are  troubled,  from  paying  terminating 
employees  for  accrued  but  unused 
benefits  such  as  vacation  or  sick  time, 
this  phrase  has  been  added  to  the 
Second  Proposal. '^  Second  Proposal 
§359.1(0(1). 

Several  comment  letters  also  pointed 
out  that  the  definition  of  "bona  fide 
deferred  compensation  plan  or 


"Of  course,  the  board  of  directors  could  decline 
to  approve  the  indemnincation  request  despite 
counsel's  favorable  opinion. 


UMI 


' '  Claims  for  certain  benefits  may  not  be  provable 
or  constitute  "actual  direct  compensatory  damages" 
under  12  U.S.C.  1821(e)(3)  if  the  institution  is 
placed  into  receivership.  This  regulation  does  not 
provide  otherwise. 


arrangement"  contained  in  §  359.1(d)(1) 
of  the  First  Proposal  did  not  allow  for 
reasonable  earnings  on  elective  deferred 
compensation.  Section  359.1(d)(1)  of  the 
Second  Proposal  makes  it  clear  that  a 
bona  fide  deferred  compensation  plan 
includes  the  reasonable  investment 
return  on  such  elective  deferrals. 

Section  18(k)(4)(C)  of  the  FDI  Act  and 
§  359.1(g)(2)  of  the  First  Proposal 
delineate  certain  types  of  payments 
which  are  not  included  within  the 
definition  of  golden  parachute.  In 
describing  such  payments,  the  words 
"nondiscriminatory"  and  "benefit  plan" 
are  used.  In  view  of  the  fact  that  the 
precise  definition  of  these  terms  is  very 
important,  the  FDIC  has  added  them  to 
the  list  of  definitions  contained  in  the 
Second  Proposal.  Second  Proposal 
§§  359.1  (c)  and  (j).  In  a  similar  vein, 
several  comment  letters  suggested  that 
the  term  "indemnification  payment" 
contained  in  §  359.1(h)  of  the  First 
Proposal  be  changed  to  "prohibited 
indemnification  payment"  in  order  to 
avoid  confusion  with  certain  types  of 
indemnification  payments  which  are 
permissible.  The  FDIC  agrees  with  and 
has  udopted  this  suggestion.  Second 
Proposal  §359.1(1). 

A  significant  number  of  comment 
letters  pointed  out  that  while  the 
definition  of  an  excess  deferred 
compensation  plan  contained  in 
§  359.1  (d)(2)(i)  of  the  First  Proposal 
correctly  referenced  the  limitations 
imposed  by  section  415  of  the  Internal 
Revenue  Code  of  1986.  sections 
401(a)(17)  and  402(g)  of  the  Code  are 
also  applicable,  but  were  not  referenced. 
The  FDIC  has  revised  the  Second 
Proposal  to  include  references  to  these 
two  provisions  of  the  Internal  Revenue 
Code,  as  well  as  any  other  applicable 
provisions.  Second  Proposal 
§359.1(d)(2)(i). 

A  very  small  number  of  comment 
letters  informed  us  that  certain  states, 
particularly  California,  have  statutes 
which  require  all  covered  employers  to 
pay  severance  benefits  in  certain 
circumstances.  These  commentators 
were  concerned  that  the  definition  of 
golden  parachute  payment  in  the  First 
Proposal  would  conflict  with  such  state 
statutes.  In  order  to  avoid  such  a 
conflict,  the  FDIC  revised  the  definition 
of  golden  parachute  payment  to 
explicitly  exclude  any  severance  or 
similar  payment  which  is  required  to  be 
paid  pursuant  to  state  law  which 
applies  to  all  employers,  except  those 
that  are  exempted  due  to  their  small 
number  of  employees  or  other  similar 
criteria.  Second  Proposal 
§359.1(0(2)(vi). 

The  FDIC  has  also  chosen  to  clarify 
the  definition  of  "payment  "  contained 


in  §  359.1(7)  of  the  First  Proposal  by 
making  it  explicit  that  the  phrase  "the 
conferring  of  any  benefit"  includes  the 
granting  of  stock  options  and  stock 
appreciation  rights.  Second  Proposal 
§359.1(k)(3). 

The  FDIC  has  added  a  new  subsection 
to  the  proposed  regulation,  §  359.6. 
entitled  "Filing  Instructions".  This  new 
subsection  contains  instructions  on 
where  and  how  to  file  written  requests 
for  prior  approval  to  make  certain 
payments  which  are  otherwise  not 
permitted. 

Closed  Bank/Receivership  Issues 

The  FDIC  has  added  a  new  §  359.7  to 
the  proposed  regulation  to  make  it  clear 
that  this  regulation  would  not  bind  any 
receiver  of  a  failed  insured  depository 
institution.  The  fact  that  the  FTDIC  or  any 
other  federal  banking  agency  consents  to 
certain  types  of  payments  does  not 
imply  that  the  approving  agency  or  the 
receiver  will  be  responsible  for  making 
the  payments  in  event  of  the  insolvency 
of  the  institution  or  that  the  recipient 
will  receive  some  sort  of  preference  over 
other  creditors  from  the  receivership. 

Other  Enforcement  Authority 

The  FDIC  notes  that  its  authority  to 
regulate  golden  parachutes  and 
indemnification  payments  pursuant  to 
section  18(k)  of  the  FDI  Act  is  in 
addition  to  its  safety  and  soundness 
enforcement  authority  pursuant  to 
section  8  of  the  FDI  Act. 

Delegations  of  Authority 

The  FDIC  is  also  proposing  to  amend 
§303.7  of  its  regulations,  12  CFR  303.7, 
to  add  a  new  paragraph  (g)  which  would 
delegate  the  Board's  authority  to  the 
Executive  Director,  Supervision  and 
Resolutions.  Director  of  the  Division  of 
Supervision,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
approve  or  deny  requests  to  make  excess 
nondiscriminatory  severance  plan 
payments  as  permitted  by 
§359.1(f)(2)(v)  and  golden  parachute 
payments  to  "white  knights",  in  change 
of  control  situations  and  other  golden 
parachute  payments  which  are  not 
covered  under  any  of  the  regulation's 
explicit  exceptions,  as  permitted  by 
§359.4. 

Request  for  Public  Comment 

The  FDIC  hereby  requests  comment 
on  all  aspects  of  the  Second  Proposal, 
including  both  legal  and  policy 
considerations.  In  particular,  the 
Corporation  is  especially  interested  in 
whether  the  revisions  to  the  First 
Proposal  in  response  to  the  first  set  of 
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public  comment  letters  adequately 
address  the  concerns  which  were  raised. 
Of  course,  commenters  should  discuss 
any  new  issues  which  have  been  raised 
as  a  result  of  these  revisions  by  the 
FDIC.  Interested  parties  are  invited  to 
submit  comments  during  a  60  day 
comment  period. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks.  Banking.  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

12  CFR  Part  359 

Banks,  Banking.  Golden  parachute 
payments.  Indemnity  payments. 

For  the  reasons  set  out  in  the 
preamble,  the  FDIC  Board  of  Directors 
hereby  proposes  to  amend  12  CFR  part 
303  and  to  add  part  359  to  title  12. 
chapter  III.  subchapter  B.  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  303— APPLICATIONS, 
REQUESTS.  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378.  1813.  1815.  1816. 
1817(a)(2)(b),  1817(i).  1818,  1819  ("Seventh"". 
■Eighth"  and  ""Tenth""),  1828,  1831e,  1831o. 
1831p-l(a);  15  U.S.C.  1607. 

2.  In  §  303.7,  the  section  heading  is 
revised  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  303.7    Delegation  of  authority  to  the 
Executive  Director  for  Supervision  and 
Resolutions,  the  Director  of  the  Division  of 
Supervision  and  to  the  associate  directors, 
regional  directors  and  deputy  regional 
directors  to  act  on  certain  applications, 
requests,  and  notices  of  acquisition  of 
control. 


(g)  Requests  pursuant  to  section  18(k) 
of  the  Act.  Authority  is  delegated  to  the 
Executive  Director,  the  Director,  and 
where  confirmed  in  writing  by  the 
Executive  Director  or  Director,  to  an 
associate  director,  or  to  the  appropriate 
regional  director  or  deputy  regional 
director,  to  approve  or  deny  requests 
pursuant  to  section  18(k)  of  the  Act  to 
make: 

(1)  Excess  nondiscriminatory 
severance  plan  payments  as  provided  by 
12  CFR  359.1(f)(2)(v);  and 

(2)  Golden  parachute  payments 
permitted  by  12  CFR  359.4. 

3.  New  part  359  is  added  to  read  as 
follows: 


PART  359— GOLDEN  PARACHUTE 
AND  INDEMNIFICATION  PAYMENTS 

359.0  Scope. 

359.1  DeHnitions. 

359.2  Golden  (>arachute  payments 
prohibited. 

359.3  Prohibited  indemnification  payments. 

359.4  Permissible  golden  parachute 
payments. 

359.5  Permissible  indemnirication 
payments. 

359.6  Filing  instructions. 

359.7  Applicability  in  the  event  of 
receivership. 

Authority:  12  U.S.C.  1828(k). 

S  359.0     Scop*. 

(a)  This  part  limits  and/or  prohibits, 
in  certain  circumstances,  the  ability  of 
insured  depository  institutions,  their 
subsidiaries  and  affiliated  depository 
institution  holding  companies  to  make 
golden  parachute  and  indenuiification 
payments  to  institution-affiliated  parties 
(lAP). 

(b)  The  limitations  on  golden 
parachute  payments  apply  to  troubled 
insured  depository  institutions  which 
seek  to  make  golden  parachute 
payments  to  their  lAPs.  The  limitations 
also  apply  to  depository  institution 
holding  companies  which  are  troubled 
and  seek  to  make  golden  parachute 
payments  to  their  lAPs  as  well  as 
healthy  holding  companies  which  seek 
to  make  golden  parachute  payments  to 
lAPs  of  a  troubled  insured  depository 
institution  subsidiary.  A  "golden 
parachute  payment"  is  generally 
considered  to  be  any  payment  to  an  LAP 
which  is  contingent  on  the  termination 
of  that  person's  employment  and  is 
received  when  the  insured  depository 
institution  making  the  payment  is 
troubled  or.  if  the  payment  is  being 
made  by  an  affiliated  holding  company, 
either  the  holding  company  itself  or  the 
insured  depository  institution 
employing  the  lAP.  is  troubled.  The 
definition  of  golden  parachute  payment 
does  not  include  payments  pursuant  to 
qualified  retirement  plans,  nonqualified 
bona  fide  deferred  compensation  plans, 
nondiscriminatory  severance  pay  plans, 
other  types  of  common  benefit  plans, 
state  statutes  and  death  benefits.  Certain 
limited  exceptions  to  the  golden 
parachute  payment  prohibition  are 
provided  for  in  cases  involving  the 
hiring  of  a  "white  knight"  and 
unassisted  changes  in  control.  A 
procedure  is  also  set  forth  whereby  an 
institution  or  lAP  can  request 
permission  to  make  what  would 
otherwise  be  a  prohibited  golden 
parachute  payment. 

(c)  The  limitations  on  indemnification 
payments  apply  to  all  insured 


depository  institutions,  their 
subsidiaries  and  affiliated  depository 
institution  holding  companies 
regardless  of  their  financial  health. 
Generally,  this  part  prohibits  insured 
depository  institutions,  their 
subsidiaries  and  affiliated  holding 
companies  from  indemnifying  an  lAP 
for  costs  sustained  with  regard  to  an 
administrative  or  civil  enforcement 
action  commenced  by  any  federal 
banking  agency  which  results  in  a  final 
order  or  settlement  pursuant  to  which 
the  lAP  is  assessed  a  civil  money 
penalty,  removed  from  office,  prohibited 
from  participating  in  the  affairs  of  an 
insured  depository  institution  or 
required  to  cease  and  desist  from  or  take 
an  affirmative  action  described  in 
section  8(b)  (12  U.S.C.  1818(b))  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act). 
However,  there  are  exceptions  to  this 
general  prohibition.  First,  an  institution 
or  holding  company  may  purchase 
commercial  insurance  to  cover  such 
expenses,  except  judgments  and 
penalties.  Second,  the  institution  or 
holding  company  may  indemnify  an 
lAP  directly,  except  for  judgments  and 
penalties,  if  its  board  of  directors  makes 
certain  specific  findings. 

§359.1    Definitions. 

(a)  Act  means  the  Federal  E)eposit 
Insurance  Act.  as  amended  (12  U.S.C. 
1811.  etseq.). 

(b)  Appropriate  federal  banking 
agency,  bank  holding  company, 
depository  institution  holding  company 
and  savings  and  loan  holding  company 
have  the  meanings  given  to  such  terms 
in  section  3  of  the  Act. 

(c)  Benefit  plan  means  any  plan, 
contract,  agreement  or  other 
arrangement  which  is  an  "employee 
welfare  benefit  plan'"  as  that  term  is 
defined  in  section  3(1)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (29  U.S.C.  1002(1)).  or  other 
usual  and  customary  plans  such  as 
dependent  care,  tuition  reimbursement, 
group  legal  services  or  cafeteria  plans; 
provided  however,  that  such  term  shall 
not  include  any  plan  intended  to  be 
subject  to  paragraphs  (f)(2)(iii)  and  (v)  of 
this  section. 

(d)  Bona  fide  deferred  compensation 
plan  or  arrangement  means  any  plan, 
contract,  agreement  or  other 
arrangement  whereby: 

(1)  An  lAP  voluntarily  elects  to  defer 
all  or  a  portion  of  the  reasonable 
compensation,  wages  or  fees  paid  for 
services  rendered  which  otherwise 
would  have  been  paid  to  such  party  at 
the  time  the  services  were  rendered 
(including  a  plan  that  provides  for  the 
crediting  of  a  reasonable  investment 
return  on  such  elective  deferrals)  and 


the  insured  depository  institution  or 
depository  institution  holding  company 
either: 

(i)  Recognizes  compensation  expense 
and  accrues  a  liability  for  the  benefit 
payments  according  to  generally 
accepted  accounting  principles  (GAAP); 
or 

(ii)  Segregates  or  otherwise  sets  aside 
assets  in  a  trust  which  may  only  be  used 
to  pay  plan  and  other  benefits,  except 
that  the  assets  of  such  trust  may  be 
available  to  satisfy  claims  of  the 
institution's  or  holding  company's 
creditors  in  the  case  of  insolvency;  or 

(2)  An  insured  depository  institution 
or  depository  institution  holding 
company  establishes  a  nonqualified 
deferred  compensation  or  supplemental 
retirement  plan,  other  than  an  elective 
deferral  plan  described  in  paragraph 
(e)(1)  of  this  section: 

(i)  Solely  for  the  purpose  of  providing 
benefits  for  certain  lAPs  in  excess  of  the 
limitations  on  contributions  and 
benefits  imposed  by  sections  415, 
401(a)(17),  402(g)  or  any  other 
applicable  provision  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  415. 
401(a)(17),  402(g));  or 

(ii)  Primarily  for  the  purpose  of 
providing  supplemental  retirement 
benefits  or  other  deferred  compensation 
for  a  select  group  of  directors, 
management  or  highly  compensated 
employees  (excluding  severance 
payments  described  in  paragraph 
(f)(2)(v)  of  this  section  and  permissible 
golden  parachute  payments  described  in 
§359.4);  and 

(3)  In  the  case  of  any  nonqualified 
deferred  compensation  or  supplemental 
retirement  plans  as  described  in 
paragraphs  (d)(1)  and  (2)  of  this  section, 
the  following  requirements  shall  apply: 
(i)  The  plan  was  in  effect  at  least  one 
year  prior  to  any  of  the  events  described 
in  paragraph  (f)(l)(ii)  of  this  section; 
(ii)  Any  payment  made  pursuant  to 
such  plan  is  made  in  accordance  with 
the  terms  of  the  plan  as  in  effect  no  later 
than  one  year  prior  to  any  of  the  events 
described  in  paragraph  (n(l)(ii)  of  this 
section  and  in  accordance  with  any 
amendments  to  such  plan  during  such 
one  year  period  that  do  not  increase  the 
benefits  payable  thereunder; 

(iii)  The  lAP  has  a  vested  right,  as 
defined  under  the  applicable  plan 
document,  at  the  time  of  termination  of 
employment  to  payments  under  such 
plan; 

(iv)  Benefits  under  such  plan  are 
accrued  each  period  only  for  current  or 
prior  service  rendered  to  the  employer 
(except  that  an  allowance  may  be  made 
for  service  with  a  predecessor 
employer); 


(v)  Any  payment  made  pursuant  to 
such  plan  is  not  based  on  any 
acceleration  of  vesting  or  accrual  of 
benefits  which  occurs  at  any  time  later 
than  one  year  prior  to  any  of  the  events 
described  in  paragraph  (f}(l){ii)  of  this 
section; 

(vi)  The  insured  depository  institution 
or  depository  institution  holding 
company  has  previously  recognized 
compensation  expense  and  accrued  a 
liability  for  the  benefit  payments 
according  to  GAAP  or  segregated  or 
otherwise  set  aside  assets  in  a  trust 
which  may  only  be  used  to  pay  plan 
benefits,  except  that  the  assets  of  such 
trust  may  be  available  to  satisfy  claims 
of  the  institution's  or  holding 
company's  creditors  in  the  case  of 
insolvency;  and 

(vii)  Payments  pursuant  to  such  plans 
shall  not  be  in  excess  of  the  accrued 
liability  computed  in  accordance  with 
GAAP. 

(e)  Corporation  means  the  Federal 
Deposit  Insurance  Corporation,  in  its 
corporate  capacity. 

(n(l)  The  term  golden  parachute 
payment  means  any  payment  (or  any 
agreement  to  make  any  payment)  in  the 
nature  of  compensation  by  any  insured 
depository  institution  or  an  affiliated 
depository  institution  holding  company 
for  the  benefit  of  any  current  or  former 
lAP  pursuant  to  an  obligation  of  such 
institution  or  holding  company  that: 

(i)  Is  contingent  on.  or  by  its  terms  is 
payable  on  or  after,  the  termination  of 
such  party's  primary  employment  or 
affiliation  with  the  institution  or 
holding  company;  and 

(ii)  Is  received  on  or  after,  or  is  made 
in  contemplation  of,  any  of  the 
following  events: 

(A)  The  insolvency  (or  similar  event) 
of  the  insured  depository  institution 
which  is  making  the  payment  or 
bankruptcy  or  insolvency  (or  similar 
event)  of  the  depository  institution 
holding  company  which  is  making  the 
payment;  or 

(B)  The  appointment  of  any 
conservator  or  receiver  for  such  insured 
depository  institution;  or 

fC)  A  determination  by  the  insured 
depository  institution's  or  depository 
institution  holding  company's 
appropriate  federal  banking  agency, 
respectively,  that  the  insured  depository 
institution  or  depository  institution 
holding  company  is  in  a  troubled 
condition,  as  defined  in  the  applicable 
regulations  of  the  appropriate  federal 
banking  agency  (§  303.14(a)(4)  of  this 
chapter);  or 

(D)  The  insured  depository  institution 
is  assigned  a  composite  rating  of  4  or  5 
by  the  appropriate  federal  banking 
agency  or  informed  in  writing  by  the 


Corporation  that  it  is  rated  a  4  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System  of  the 
Federal  Financial  Institutions 
Examination  Council,  or  the  depository 
institution  holding  company  is  assigned 
a  composite  rating  of  4  or  5  or 
unsatisfactory  by  its  appropriate  federal 
banking  agency;  or 

(E)  The  insured  depository  institution 
is  subject  to  a  proceeding  to  terminate 
or  suspend  deposit  insurance  for  such 
institution;  and 

(iii)(A)  Is  payable  to  an  lAP  whose 
employment  by  or  affiliation  with  an 
insured  depository  institution  is 
terminated  at  a  time  when  the  insured 
depository  institution  by  which  the  lAP 
is  employed  or  with  which  the  lAP  is 
affiliated  satisfies  any  of  the  conditions 
enumerated  in  paragraphs  (f)(l)(ii)(A) 
through  (E)  of  this  section,  or  in 
contemplation  of  any  of  these 
conditions;  or 

(B)  Is  payable  to  an  lAP  whose 
employment  by  or  affiliation  with  an 
insured  depository  institution  holding 
company  is  terminated  at  a  time  when 
the  insured  depository  institution 
holding  company  by  which  the  lAP  is 
employed  or  with  which  the  lAP  is 
affiliated  satisfies  any  of  the  conditions 
enumerated  in  paragraphs  (f)(l)(ii)(A), 
(C)  or  (D)  of  this  section,  or  in 
contemplation  of  any  of  these 
conditions. 

(2)  Exceptions.  The  term  golden 
parachute  payment  shall  not  include: 
(i)  Any  payment  made  pursuant  to  a 
pension  or  retirement  plan  which  is 
qualified  (or  is  intended  within  a 
reasonable  period  of  time  to  be 
qualified)  under  section  401  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  401)  or  pursuant  to  a  pension  or 
other  retirement  plan  which  is  governed 
by  the  laws  of  any  foreign  country;  or 

(ii)  Any  payment  made  pursuant  to  a 
benefit  plan  as  that  term  is  defined  in 
paragraph  (c)  of  this  section;  or 

(iii)  Any  payment  made  pursuant  to  a 
bona  fide  deferred  compensation  plan 
or  arrangement  as  defined  in  paragraph 
(d)  of  this  section;  or 

(iv)  Any  payment  made  by  reason  of 
termination  caused  by  the  death  or 
disability  of  an  institution-affiliated 
party;  or 

(v)  Any  payment  made  pursuant  to  a 
nondiscriminatory  severance  pay  plan 
or  arrangement  which  provides  for 
payment  of  severance  benefits  to  all 
eligible  employees  upon  involuntary 
termination  other  than  for  cause, 
voluntary  resignation,  or  early 
retirement,  in  conjunction  with  a 
reduction  in  force  instituted  by  the 
insured  depository  institution  or 
depository  institution  holding  company; 
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provided,  however,  that  no  employee 
shall  receive  any  such  payment  which 
exceeds  the  base  compensation  paid  to 
such  employee  during  the  twelve 
months  (or  such  longer  period  or  greater 
beneHt  as  the  Corporation  shall  consent 
to)  immediately  preceding  termination 
of  employment,  resignation  or  early 
retirement,  and  such  severance  pay  plan 
or  arrangement  shall  not  have  been 
adopted  or  modified  to  increase  the 
amount  or  scope  of  severance  beneHts  at 
a  time  when  the  insured  depository 
institution  or  depository  institution 
holding  company  was  in  a  condition 
specified  in  paragraph  (fl(l)(ii)  of  this 
section  or  in  contemplation  of  such  a 
condition  without  the  prior  written 
consent  of  the  appropriate  federal 
banking  agency:  provided  further, 
however,  that  no  such  payment  shall  be 
made  to  any  senior  executive  officer  (as 
defmed  in  §  303.14(a)(3)  of  this  chapter) 
of  any  insured  depository  institution  or 
depository  institution  holding  company 
without  providing  30  days  prior  written 
notice  to  the  appropriate  federal 
banking  agency  and  the  FDIC:  or 

(vi)  Any  severance  or  similar  payment 
which  is  required  to  be  made  pursuant 
to  a  state  statute  or  foreign  law  which 
is  applicable  to  all  employers  within  the 
appropriate  jurisdiction  (with  the 
exception  of  employers  that  may  be 
exempt  due  to  their  small  number  of 
employees  or  other  similar  criteria);  or 

(vii)  Any  other  payment  which  the 
Corporation  determines  to  be 
permissible  in  accordance  with  §  359.4 
of  this  part. 

(g)  Insured  depository  institution 
means  any  bank  or  savings  association 
the  deposits  of  which  are  insured  by  the 
Corporation  pursuant  to  the  Act,  or  any 
subsidiary  thereof. 

(h)  Institution-affiliated  party  (lAP) 
means: 

(1)  Any  director,  officer,  employee,  or 
controlling  stockholder  (other  than  a 
depository  institution  holding  company) 
of,  or  agent  for.  an  insured  depository 
institution  or  depository  institution 
holding  company; 

(2)  Any  other  person  who  has  filed  or 
is  required  to  file  a  change-in-control 
notice  with  the  appropriate  federal 
banking  agency  under  section  7(j)  of  the 
Act(12U.S.C.  1817(1)); 

(3)  Any  shareholder  (other  than  a 
depository  institution  holding 
company),  consultant,  joint  venture 
partner,  and  any  other  person  as 
determined  by  the  appropriate  federal 
banking  agency  (by  regulation  or  case- 
by-case)  who  participates  in  the  conduct 
of  the  affairs  of  an  insured  depository 
institution  or  depository  institution 
holding  company;  and 


(4)  Any  independent  contractor 
(including  any  attorney,  appraiser,  or 
accountant)  who  knowingly  or 
recklessly  participates  in:  Any  violation 
of  any  law  or  regulation,  any  breach  of 
fiduciary  duty,  or  any  unsafe  or 
unsound  practice,  which  caused  or  is 
likely  to  cause  more  than  a  minimal 
Hnancial  loss  to.  or  a  significant  adverse 
effect  on.  the  insured  depository 
institution  or  depository  institution 
holding  company. 

(i)  Liability  or  legal  expense  means: 

(1)  Any  legal  or  other  professional 
fees  and  expenses  incurred  in 
connection  with  any  claim,  proceeding, 
or  action: 

(2)  The  amount  of.  and  any  cost 
incurred  in  connection  with,  any 
settlement  of  any  claim,  proceeding,  or 
action;  and 

(3)  The  amount  of.  and  any  cost 
incurred  in  connection  with,  any 
judgment  or  penalty  imposed  with 
respect  to  any  claim,  proceeding,  or 
action. 

(j)  Nondiscriminatory  means  that  the 
plan,  contract  or  arrangement  in 
question  applies  to  all  employees  of  an 
insured  depository  institution  or 
depository  institution  holding  company 
who  meet  reasonable  and  customary 
eligibility  requirements  applicable  to  all 
employees,  such  as  minimum  length  of 
service  requirements.  A 
nondiscriminatory  plan,  contract  or 
arrangement  may  provide  different 
benefits  to  LAPs  based  only  upon  length 
of  service  and/or  position.  In  the  event 
that  an  employee's  position  is  used  as 
a  basis  for  providing  a  different  level  of 
benefits,  employees  who  are  not  senior 
executive  officers  (as  defined  in 
§  303.14(a)(3)  of  this  chapter)  of  the 
insured  depository  institution  or 
depository  institution  holding  company 
shall  be  treated  more  favorably  than 
senior  executive  ofBcers. 

(k)  Payment  means: 

(1)  Any  direct  or  indirect  transfer  of 
any  funds  or  any  asset; 

(2)  Any  forgiveness  of  any  debt  or 
other  obligation: 

(3)  The  conferring  of  any  benefit, 
including  but  not  limited  to  stock 
options  and  stock  appreciation  rights; 
and 

(4)  Any  segregation  of  any  funds  or 
assets,  the  establishment  or  funding  of 
any  trust  or  the  purchase  of  or 
arrangement  for  any  letter  of  credit  or 
other  instrument,  for  the  purpose  of 
making,  or  pursuant  to  any  agreement  to 
make,  any  payment  on  or  after  the  date 
on  which  such  funds  or  assets  are 
segregated,  or  at  the  time  of  or  after  such 
trust  is  established  or  letter  of  credit  or 
other  instrument  is  made  available. 


without  regard  to  whether  the  obligation 
to  make  such  payment  is  contingent  on: 

(i)  The  determination,  after  such  date, 
of  the  liability  for  the  payment  of  such 
amount;  or 

(ii)  The  liquidation,  after  such  date,  of 
the  amount  of  such  payment. 

(1)  Prohibited  indemnification 
payment.  (1)  The  term  prohibited 
indemnification  payment  means  any 
payment  (or  any  agreement  or 
arrangement  to  make  any  payment)  by 
any  insured  depository  institution  or  an 
afflliated  depository  institution  holding 
company  for  the  benefit  of  any  person 
who  is  or  was  an  LAP  of  such  insured 
depository  institution,  to  pay  or 
reimburse  such  person  for  any  liability 
or  legal  exp>ense  with  regard  to  any 
administrative  proceeding  or  civil 
action  instituted  by  any  federal  banking 
agency  which  results  in  a  final  order  or 
settlement  pursuant  to  which  such 
person: 

(i)  Is  assessed  a  civil  money  penalty: 

(ii)  Is  removed  from  office  or 
prohibited  from  participating  in  the 
conduct  of  the  affairs  of  the  insured 
depository  institution;  or 

(iii)  Is  required  to  cease  and  desist 
from  or  take  any  affirmative  action 
described  in  section  8(b)  of  the  Act  with 
respect  to  such  institution. 

(2)  Exception.  The  term  prohibited 
indemnification  payment  shall  not 
include  any  reasonable  payment  by  an 
insured  depository  institution  or 
depository  institution  holding  company 
which  is  used  to  purchase  any 
commercial  insurance  policy  or  fidelity 
bond,  provided  that  such  insurance 
policy  or  bond  shall  not  be  used  to  pay 
or  reimburse  an  LAP  for  the  cost  of  any 
judgment  or  civil  money  penalty 
assessed  against  such  person  in  an 
administrative  proceeding  or  civil 
action  commenced  by  any  federal 
banking  agency,  but  may  pay  the 
amount  of  any  restitution  to  the  insured 
depository  institution,  depository 
institution  holding  company  or  receiver. 

§  359.2    Qotden  parachute  payments 
proMbtted. 

No  insured  depository  institution  or 
depository  institution  holding  company 
shall  make  or  agree  to  make  any  golden 
parachute  payment,  except  as  provided 
in  this  part. 

§359.3    Prohibited  indemnification 
payments. 

No  insured  depository  institution  or 
depository  institution  holding  company 
shall  make  or  agree  to  make  any 
prohibited  indemnification  p>ayment, 
except  as  provided  in  this  part. 


§  359.4    Pennissible  golden  parachute 
payments. 

(a)  An  insured  depository  institution 
or  depository  institution  holding 
company  may  agree  to  make  or  may 
make  a  golden  parachute  payment  if  and 
to  the  extent  that: 

(1)  The  appropriate  federal  banking 
agency,  with  the  written  concurrence  of 
the  Corporation,  determines  that  such  a 
payment  or  agreement  is  permissible;  or 

(2)  Such  an  agreement  is  made  in 
order  to  hire  a  person  to  become  an  lAP 
either  at  a  time  when  the  insured 
depository  institution  or  depository 
institution  holding  company  satisfies  or 
in  an  effort  to  prevent  it  fi-om 
imminently  satisfying  any  of  the  criteria 
set  forth  in  §  359.1(f)(l)(ii),  and  the 
institution's  appropriate  federal  banking 
agency  and  the  Corporation  consent  in 
writing  to  the  amount  and  terms  of  the 
golden  parachute  payment.  Such 
consent  by  the  FDIC  and  the 
institution's  appropriate  federal  banking 
agency  shall  not  improve  the  lAP's 
position  in  the  event  of  the  insolvency 
of  the  institution  since  sUch  consent  can 
neither  bind  a  receiver  nor  affect  the 
provability  of  receivership  claims.  In  the 
event  that  the  institution  is  placed  into 
receivership  or  conservatorship,  the 
FDIC  and/or  the  institution's 
appropriate  federal  banking  agency  shall 
not  be  obligated  to  pay  the  promised 
golden  parachute  and  the  lAP  shall  not 
be  accorded  preferential  treatment  on 
the  basis  of  such  prior  approval;  or 

(3)  Such  a  payment  is  made  pursuant 
to  an  agreement  which  provides  for  a 
reasonable  severance  payment,  not  to 
exceed  twelve  months  salary,  to  an  lAP 
in  the  event  of  a  change  in  control  of  the 
insured  depository  institution; 
provided,  however,  that  an  insured 
depository  institution  or  depository 
institution  holding  company  shall 
obtain  the  consent  of  the  appropriate 
federal  banking  agency  prior  to  making 
such  a  payment  and  this  paragraph 
(a)(3)  shall  not  apply  to  any  change  in 
control  of  an  insured  depository 
institution  which  results  from  an 
assisted  transaction  as  described  in 
section  13  of  the  Act  (12  U.S.C.  1823) 

or  the  insured  depository  institution 
being  placed  into  conservatorship  or 
receivership;  and 

(4)  An  insured  depository  institution, 
depository  institution  holding  company 
or  lAP  making  a  request  pursuant  to 
paragraphs  (a)(1)  through  (3)  of  this 
section  shall  demonstrate  that  it  does 
not  possess  and  is  not  aware  of  any 
information,  evidence,  documents  or 
other  materials  which  would  indicate 
that  there  is  a  reasonable  basis  to 
believe,  at  the  time  such  payment  is 
proposed  to  be  made,  that: 


(i)  The  lAP  has  cbmmitted  any 
fraudulent  act  or  omission,  breach  of 
trust  or  fiduciary  duty,  or  insider  abuse 
with  regard  to  the  depository  institution 
or  depository  institution  holding 
company  that  has  had  or  is  likely  to 
have  a  material  adverse  effect  on  the 
institution  or  holding  company; 

(ii)  The  lAP  is  substantially 
responsible  for  the  insolvency  of,  the 
appointment  of  a  conservator  or  receiver 
for,  or  the  troubled  condition,  as  defined 
by  applicable  regulations  of  the 
appropriate  federal  banking  agency,  of 
the  insured  depository  institution, 
depository  institution  holding  company 
or  any  insured  depository  institution 
subsidiary  of  such  holding  company; 

(iii)  The  lAP  has  materially  violated 
any  applicable  federal  or  state  banking 
law  or  regulation  that  has  had  or  is 
likely  to  have  a  material  effect  on  the 
insured  depository  institution  or 
depository  institution  holding  company; 
and 

(iv)  The  lAP  has  violated  or  conspired 
to  violate  section  215.  656.  657, 1005, 
1006,  1007,  1014.  1032.  or  1344  of  title 
18  of  the  United  States  Code,  or  section 
1341  or  1343  of  such  title  affecting  a 
federally  insured  financial  institution  as 
defined  in  title  18  of  the  United  States 
Code. 

(b)  In  making  a  determination  under 
paragraphs  (a)(1)  through  (3)  of  this 
section,  the  appropriate  federal  banking 
agency  and  the  Corporation  may 
consider: 

(1)  Whether,  and  to  what  degree,  the 
lAP  was  in  a  position  of  managerial  or 
fiduciary  responsibility; 

(2)  The  length  of  time  the  lAP  was 
affiliated  with  the  insured  depository 
institution  or  depository  institution 
holding  company,  and  the  degree  to 
which  the  proposed  payment  represents 
a  reasonable  payment  for  services 
rendered  over  the  period  of 
employment;  and 

(3)  Any  other  factors  or  circumstances 
which  would  indicate  that  the  proposed 
payment  would  be  contrary  to  the  intent 
of  section  18{k)  of  the  Act  or  this  part. 

§  359.5    Pemiissible  Indemnification 
payments. 

(a)  An  insured  depository  institution 
or  depository  institution  holding 
company  may  make  or  agree  to  make 
reasonable  indemnification  payments  to 
an  lAP  with  respect  to  an  administrative 
proceeding  or  civil  action  initiated  by 
any  federal  banking  agency  if: 

(1)  The  insured  depository 
institution's  or  depository  institution 
holding  company's  board  of  directors,  in 
good  faith,  determines  in  writing  after 
due  investigation  and  consideration  that 
the  institution-affiliated  party  acted  in 


good  faith  and  in  a  manner  he/she 
believed  to  be  in  the  best  interests  of  the 
institution; 

(2)  The  insured  depository 
institution's  or  depository  institution 
holding  company's  board  of  directors, 
respectively,  in  good  faith,  determines 
in  writing  after  due  investigation  and 
consideration  that  the  payment  of  such 
expenses  will  not  materially  adversely 
affect  the  institution's  or  holding 
company's  safety  and  soundness: 

(3)  The  indemnification  payments  are 
limited  to  the  payment  or 
reimbursement  of  reasonable  legal, 
professional  or  other  expenses  incurred 
in  cormection  with  an  lAP's 
involvement  in  an  administrative 
proceeding  or  civil  action  instituted  by 
any  federal  banking  agency;  but  in  no 
event  shall  such  indemnification  pay  or 
reimburse  an  LAP  for  the  amount  of.  or 
any  cost  incurred  in  connection  with, 
any  judgment,  penalty  or  settlement 
with  respect  to  any  such  claim, 
proceeding  or  action,  pursuant  to  which 
thelAP: 

(i)  Is  assessed  a  civil  money  penalty; 

(ii)  Is  removed  from  office  or 
prohibited  from  participating  in  the 
conduct  of  the  affairs  of  the  insured 
depository  institution;  or 

(iii)  Is  required  to  cease  and  desist 
from  or  take  any  affirmative  action 
described  in  section  8(b)  of  the  Act  with 
respect  to  such  institution: 

(4)  The  lAP  agrees  in  writing  to 
reimburse  the  insured  depository 
institution  or  depository  institution 
holding  company  for  such 
indemnification  payments  in  the  event 
that  the  proceeding  or  action  results  in 

a  final  order  or  is  settled  on  terms  under 
which  the  LAP: 

(i)  Is  assessed  a  civil  money  penalty;  • 
(ii)  Is  removed  from  office  or 
prohibited  from  participating  in  the 
conduct  of  the  affairs  of  the  insured 
depository  institution:  or 

(iii)  Is  required  to  cease  and  desist 
from  or  take  any  affirmative  action 
described  in  section  8(b)  of  the  Act  with 
respect  to  such  institution;  and 

(5)  The  insured  depository  institution 
or  depository  institution  holding 
company  provides  the  appropriate 
federal  banking  agency  and  the  FDIC 
with  prior  written  notice  of  its  board  of 
directors'  authorization  of  such 
indemnification. 

(b)  An  lAP  requesting  indemnification 
payments  shall  not  participate  in  any 
way  in  the  board's  discussion  and 
approval  of  such  payments:  provided, 
however,  that  such  lAP  may  present  his/ 
her  request  to  the  board  and  respond  to 
any  inquiries  fiijm  the  board  concerning 
his/her  involvement  in  the 
circumstances  giving  rise  to  the 
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administrative  proceeding  or  civil 
action. 

(c)  In  the  event  that  a  majority  of  the 
members  of  the  board  of  directors  are 
named  as  respondents  in  an 
administrative  proceeding  or  civil 
action  and  request  indemnification,  the 
remaining  members  of  the  board  may 
authorize  independent  legal  counsel  to 
review  the  indemnification  request  and 
provide  the  remaining  members  of  the 
board  with  an  opinion  of  counsel  as  to 
whether  the  conditions  delineated  in 
paragraph  (a)  of  this  section  have  been 
met.  If  independent  legal  counsel  opines 
that  said  conditions  have  been  met,  the 
remaining  members  of  the  board  of 
directors  may  rely  on  such  opinion  in 
authorizing  the  requested 
indemnification. 

(d)  In  the  event  that  all  of  the 
members  of  the  board  of  directors  are 
named  as  respondents  in  an 
administrative  proceeding  or  civil 
action  and  request  indemnification,  the 
board  shall  authorize  independent  legal 
counsel  to  review  the  indemnification 
request  and  provide  the  board  with  an 
opinion  of  counsel  as  to  whether  the 
conditions  delineated  in  paragraph  (a) 
of  this  section  have  been  met.  If 
independent  legal  counsel  opines  that 
said  conditions  have  been  met,  the 
board  of  directors  may  rely  on  such 
opinion  in  authorizing  the  requested 
indemnification. 

§359.6    Filing  Instructions. 
Requests  to  make  excess 
nondiscriminatory  severance  plan 
payments  pursuant  to  §  359.1(f)(2)(v) 
and  golden  parachute  payments 
permitted  by  §  359.4  shall  be  Submitted 
in  writing  to  the  FDIC  regional  director 
(Supervision)  for  the  region  in  which 
the  institution  is  located.  The  request 
shall  be  in  letter  form  and  shall  contain 
all  relevant  factual  information  as  well 
as  the  reasons  why  such  approval 
should  be  granted.  In  the  event  that  the 
consent  of  the  institution's  primary 
federal  regulator  is  required  in  addition 
to  that  of  the  FDIC,  the  requesting  party 
shall  submit  a  copy  of  its  letter  to  the 
FDIC  to  the  institution's  primary  federal 
regulator.  In  the  case  of  national  banks, 
such  written  requests  shall  be  submitted 
to  the  (X;C  district  office  where  the 
institution  is  located.  In  the  case  of  state 
member  banks  and  bank  holding 
companies,  such  written  requests  shall 
be  submitted  to  the  Federal  Reserve 
district  bank  where  the  institution  or 
holding  company,  respectively,  is 
located.  In  the  case  of  savings 
associations  and  savings  association 
holding  companies,  such  written 
requests  shall  be  submitted  to  the  OTS 
regional  office  where  the  institution  or 


holding  company,  respectively,  is 
located.  In  cases  where  the  prior 
consent  of  only  the  institution's  primary 
federal  regulator  is  required  and  that 
agency  is  not  the  FDIC,  a  written  request 
satisfying  the  requirements  of  this 
paragraph  shall  be  submitted  to  the 
primary  federal  regulator  as  described  in 
this  paragraph. 

§  359.7    Applicability  In  ttM  event  of 
r*c«(varahip. 

The  provisions  of  this  paiX,  or  any 
consent  or  approval  granted  hereunder 
by  the  FDIC  (in  its  corporate  capacity), 
shall  not  in  any  way  bind  any  receiver 
of  a  failed  insured  depository 
institution.  Any  consent  or  approval 
granted  hereunder  by  the  FDIC  or  any 
other  federal  banking  agency  shall  not 
in  any  way  obligate  such  agency  or 
receiver  to  pay  any  claim  or  obligation 
pursuant  to  any  golden  parachute, 
severance,  indemnification  or  other 
agreement.  Claims  for  employee  welfare 
benefits  or^ther  benefits  which  are 
contingent,  even  if  otherwise  vested, 
when  the  FDIC  is  appointed  as  receiver 
for  any  depository  institution,  including 
any  contingency  for  termination  of 
employment,  are  not  provable  claims  or 
actual,  direct  compensatory  damage 
claims  against  such  receiver.  Nothing  in 
this  part  may  be  construed  to  permit  the 
payment  of  salary  or  any  liability  or 
legal  expense  of  any  lAP  contrary  to  12 
U.S.C.  1828{k)(3). 

By  order  of  the  Board  of  Directors,  dated 
at  Washington,  D.C.,  this  21st  day  of  March, 
1995. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
(PR  Doc.  95-7603  Filed  3-28-95;  8:45  am) 
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DEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  944 

[Docket  No.  950222055-6055-01] 

RIN  0648-AH92 

Restricting  or  Prohibiting  Attracting 
Sharks  by  Chum  or  Other  Means  In  the 
Monterey  Bay  National  Marine 

Sanctuary 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (IXX3). 


ACTION:  Extension  of  comment  period. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration's 
Sanctuaries  and  Reserves  Division 
(SRD)  is  considering  amending  the 
regulations  for  the  Monterey  Bay 
National  Marine  Sanctuary  (MBNMS  or 
Sanctuary)  to  restrict  or  prohibit  the 
attracting  of  sharks  by  the  use  of  chum 
or  other  means  in  the  MBNMS.  An 
advance  notice  of  proposed  rulemaking 
published  February  28,  1995  (60  FR 
10812)  discusses  the  reasons  SRD  is 
considering  restricting  or  prohibiting 
this  activity  in  the  MBNMS.  A  thirty 
day  comment  period  was  to  close  on 
March  30,  1995.  This  notice  extends  the 
comment  period  by  fifteen  days. 
DATES:  Comments  must  be  received  by 
April  14,  1995. 

ADDRESSES:  Comments  should  be  sent  to 
Elizabeth  Moore.  Sanctuaries  and 
Reserves  Division,  National  Oceanic  and 
Atmospheric  Administration.  1305  East 
West  Highway.  SSMC4  12th  Floor. 
Silver  Spring.  Maryland.  20910. 
Comments  will  be  available  for  public 
inspection  at  the  same  address  and  at 
the  Monterey  Bay  National  Marine 
Sanctuary  office  at  299  Foam  Street. 
Suite  D.  Monterey.  California.  93940. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Moore  at  (301)  713-3141  or 
Aaron  King  at  (408)  647-4257  or  at 
mbmns®igc.apc.org. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program. 
Dated:  March  21.  1995. 
Frank  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
IFR  Doc.  95-7606  Filed  3-28-95;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  210 

Notice  of  Proposed  Rulemaking 
Concerning  Federal  Register  Notices 
and  Service  of  Documents  on  Other 
Agencies 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  comments. 

SUMMARY:  The  Commission  proposes  to 
amend  certain  final  rules  for 
investigations  and  related  proceedings 
under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  to  do  the 
following:  eliminate  the  Federal 
Register  publication  requirement  for 


certain  notices  that  are  not  required  by 
law;  and  reduce  the  number  of 
documents  that  are  served  on  other 
Federal  agencies  pursuant  to  section 
337(b)(2). 

DATES:  Comments  on  the  proposed 
amendments  to  the  final  rules  will  be 
considered  if  received  on  or  before  May 
30.  1995. 

ADDRESSES:  A  signed  original  and  18 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  stating  the  nature  of 
the  commenter's  interest  in  the 
proposed  rulemaking,  should  be 
submitted  to  Donna  R.  Koehnke, 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT:  P.N. 
Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  can 
obtain  information  concerning  the 
proposed  rulemaking  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1,  1994,  the  Commission 
published  final  rules  for  19  CFR  part 
210  to  eventually  replace  the  interim 
rules  currently  found  in  19  CFR  parts 
210  and  211.'  The  interim  rules  in  19 
CFR  Parts  210  and  211  (1994)  apply  to 
all  pending  investigations  and  related 
proceedings  that  were  instituted  before 
September  1,  1994.  The  final  rules, 
which  went  into  effect  on  Aug.  31,  1994, 
and  will  be  codified  in  19  CFR  Part  210 
in  1995,  apply  to  all  investigations  and 
related  proceedings  instituted  on  or 
after  September  1,  1994.^ 

The  interim  and  final  Commission 
rules  governing  investigations  and 
related  proceedings  under  section  337 
require  the  Commission  to  serve  various 
documents  on  other  Federal  agencies 
and  to  publish  a  notice  in  the  Federal 
Register  when  certain  events  occur.  The 
Commission  Inspector  General's  (IG's) 
Audit  Report  No.  IG-03-94,  Review  of 
Ways  to  Increase  the  Economy  and 
Efficiency  of  the  Process  for  Conducting 
Section  337  Investigations  (Aug.  19, 
1994),  criticized  those  practices. 

The  IG  recommended  that  the 
Commission  cease  publication  of 
Federal  Register  notices  that  are  not 
required  by  law.  She  suggested  that  the 
following  factors  supported  such  action: 


'  See  59  FR  39020.  Part  H  (Aug.  1,  1994)  as 
corrected  by  59  FR  64286  {Dec.  14,  1994). 

^Interim  amendments  to  the  final  rules  were 
published  at  59  FR  67622  (Dec.  30,  1994).  Those 
amendments  apply  to  all  section  337  complaints 
filed  on  or  after  January  1. 1995. 


(1)  The  publication  fees  are  not 
nominal;  (2)  significant  amounts  of  staff 
time  and  resources  are  consumed  in  the 
preparation  of  notices  for  publication; 
(3)  the  parties  to  an  investigation  are 
served  with  copies  of  all  notices  issued 
in  the  investigation  and  thus  do  not 
have  to  rely  on  the  Federal  Register; 
and  (4)  interested  persons  who  are  not 
parties  can  obtain  copies  of  Commission 
notices  from  sources  other  than  the 
Federal  Register.  The  Commission 
agreed  that  it  should  cease  the 
publication  of  some,  but  not  all.  Federal 
Register  notices  that  are  not  required  by 
law. 

The  IG  also  recommended  that  the 
Commission  cease  the  current  practice 
of  routinely  serving  various  section  337 
documents  on  other  agencies,  which 
practice  was  initiated  in  order  to 
comply  with  the  section  337(b)(2) 
provision  requiring  the  Commission  to 
consult  with  and  to  seek  advice  and 
information  fi-om  other  agencies.  The  IG 
noted  that  other  agencies  rarely 
commented  and  often  did  not  review 
the  section  337  documents  that  were 
served. 

The  Commission  agreed  with  the  IG's 
conclusion  that  the  Commission  rules 
should  be  amended  to  eliminate  the 
requirement  that  various  documents  be 
served  on  other  agencies  and  that  the 
Commission's  present  system  of 
complying  with  the  statutory  mandate 
to  consult  with  such  agencies  needs 
improvement. 

On  behalf  of  the  Commission,  the 
Chairman  issued  administrative  orders 
implementing  the  proposed  changes  by 
suspending  the  relevant  interim  and 
final  rules  on  an  interim  basis.  See 
Administrative  Orders  95-09  (Mar  1, 
1995),  95-10  (Mar.  1,  1995),  95-11  (Mar. 
21,  1995),  and  95-12  (Mar.  21, 1995). 

The  Commission  also  decided  to 
publish  proposed  amendments  to  the 
final  rules  to  eliminate  the  Federal 
Register  publication  requirement  for 
some,  but  not  all,  notices  that  are  not 
required  by  statute.  The  specific 
amendments  that  the  Commission  is 
contemplating  are  discussed  below. 

Final  Rule  210.7 

Final  rule  210.7  is  currently  entitled 
"Service  of  process  and  other 
documents."  The  Commission  proposes 
to  amend  that  rule  by  retitling  it 
"Service  of  process  and  other 
documents;  publication  of  notices"  and 
by  adding  provisions  concerning  the 
publication  of  Federal  Register  notices. 
The  Commission  thought  it  best  to  add 
the  new  publication  provisions  to  an 
existing  rule  rather  than  creating  a  new 
rule,  in  order  to  avoid  having  to 
renumber  the  existing  rules. 


The  Commission  proposes  to  amend 
the  text  of  final  rule  210.7  by 
designating  the  current  text  as 
paragraph  (a)  of  the  amended  rule  and 
then  adding  a  new  paragraph  (b)  which 
provides  that  notices  will  be  published 
io  the  Federal  Register  only  when  such 
publication  is  required — 

1.  By  a  rule  in  19  CFR  Chapter  II  of  the 
Commission's  rules  of  Practice  and 
Procedure  (which  includes  the  rules  of 
general  application  in  Part  201  as  well  as  the 
rules  in  Part  210):  or 

2.  By  order  of  an  ALJ  or  the  Commission 
(notwithstanding  the  absence  of  a  rule 
specifically  authorizing  publication  of  the 
notice  in  question):  or 

3.  Because  an  ALJ  or  the  Commission  has 
determined  to  amend  or  supplement  a 
previously  published  notice. 

Section  337  notices  are  available  for 
public  inspection  in  the  Office  of  the 
Secretary.  They  will  also  be  made 
available  on  WESTLAW  and  LEXIS.  The 
Commission  also  is  exploring  the 
possibility  of  making  its  section  337 
notices  available  on  the  Internet. 

Final  Rule  210.11 

Paragraph  (a)  of  final  rule  210.11 
governs  service  of  documents  by  the 
Commission  Secretary  when  the 
Commission  institutes  a  section  337 
investigation.  Paragraph  (a)  currently 
requires  the  Secretary  to  serve 
nonconfidential  copies  of  the  following 
documents  on  other  Federal  agencies: 

(1)  The  complaint;  (2)  the  notice  of 
investigation;  and  (3)  the  motion  for 
temporary  relief  (if  any). 

The  Commission  proposes  to  amend 
paragraph  (a)  to  eliminate  the 
requirement  that  copies  of  the 
complaint  and  motion  for  temporary 
relief  must  be  served  on  other  agencies. 
Copies  of  those  submissions  will  be 
made  available  to  the  other  agencies 
upon  request.  The  amended  paragraph 
(a)  will  be  will  designated  paragraph 
(a)(1)  of  the  amended  rule  210.11  and 
will  contain  no  reference  to  service  of 
documents  on  other  agencies.  The 
Commission  proposes  to  create  a  new 
paragraph  (a)(2)  stating  that  the 
Commission  will  serve  copies  of  the 
notice  of  investigation  on  other  Federal 
agencies. 

Final  Rule  210.21 

Paragraph  (b)(2)  of  final  rule  210.21 
discusses  the  action  to  be  taken  when  an 
administrative  law  judge  (ALJ)  certifies 
to  the  Commission  an  initial 
determination  (ID)  granting  a  motion  for 
termination  of  an  investigation  in  whole 
or  part  on  the  basis  of  a  licensing, 
settlement,  or  other  agreement.  The 
Commission  proposes  to  amend  this 
rule  by  eliminating  the  requirement  that 
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a  notice  soliciting  public  comments  on 
the  ID  is  to  be  published  in  the  Federal 
Register.  Paragraph  (b)(2)  will  also  be 
amended  to  provide  that  if  the 
Commission's  final  disposition  of  the  ID 
results  in  termination  of  the 
investigation  in  its  entirety,  a  notice  will 
be  published  in  the  Federal  Register. 

Finally,  paragraph  fb)(2)  will  be 
amended  to  state  that  notice  of  the  ID 
will  be  given  to  the  other  Federal 
agencies  and  departments.  The  cover 
letter  accompanying  the  notice  will: 

1.  Identify  the  parties  and  products 
involved  (to  the  extent  that  information  does 
not  appear  in  the  notice): 

2.  Offer  to  provide  the  nonconfidential 
version  of  the  ID  upon  request;  and 

3.  List  an  appropriate  person  to  contact  for 
further  information. 

If  the  Commission  ultimately 
determines  to  make  its  IDs  and  other 
section  337  documents  available  on  the 
Internet,  all  cover  letters  also  will 
explain  how  the  ID  and  other 
documents  can  be  accessed  on  the 
Internet. 

Paragraph  (c)(2)  of  final  rule  210.21 
discusses  the  final  disposition  of  an  ID 
granting  a  motion  for  termination  of  an 
investigation  in  whole  or  part  on  the 
basis  of  a  consent  order.  Paragraph 
(c)(2)(i)  of  that  rule  will  be  amended  to 
omit  the  requirement  that  copies  of  an 
ID  are  to  be  served  on  other  Federal 
agencies.  The  amended  paragraph  will 
provide  that  notice  of  the  ID  will  be 
given  to  the  other  agencies.  (The  notice 
will  be  accompanied  by  a  cover  letter  of 
the  sort  described  above  in  connection 
with  notice  of  an  ID  granting 
termination  on  the  basis  of  a  settlement, 
licensing,  or  other  agreement.) 

The  Commission  proposes  to  amend 
paragraph  (c)(2)(ii)  by  eliminating  the 
requirement  that  notice  of  the 
Commission's  final  disposition  of  the  ID 
granting  a  motion  for  termination  on  the 
basis  of  a  consent  order  is  to  be 
published  in  the  Federal  Register. 
instead,  the  amended  rule  will  state  that 
a  notice  will  be  published  only  if  the 
final  disposition  of  the  ID  results  in 
termination  of  the  investigation  in  its 
entirety.  A  Federal  Register  notice  will 
not  be  published  if  the  disposition 
terminates  the  investigation  only  in  part 
(i.e..  as  to  one  or  more,  but  not  all, 
respondents). 

Paragraph  (d)  of  final  rule  210.21  was 
added  by  the  December  30,  1994, 
interim  amendments  to  Part  210  to 
implement  the  Uruguay  Round 
Agreements  Act.  Paragraph  (d)  discusses 
the  final  disposition  of  an  ID  granting  a 
motion  for  termination  of  an 
investigation  in  whole  or  part  on  the 
basis  of  an  arbitration  agreement.  The 
Commission  proposes  to  amend 


paragraph  (d)  by  eliminating  the 
requirement  that  notice  of  the 
Conmiission's  final  disposition  of  the  ID 
granting  a  motion  for  termination  on  the 
basis  of  an  arbitration  agreement  is  to  be 
published  in  the  Federal  Register. 
Instead,  the  amended  rule  will  state  that 
a  notice  will  be  published  only  if  the 
final  disposition  of  the  ID  results  in 
termination  of  the  investigation  in  its 
entirety- 
Final  Rule  210.41 

Final  rule  210.41.  as  amended  on 
December  30,  1994,  currently  states  that, 
except  as  provided  in  the  rules 
governing  terminations  on  the  basis  of  a 
consent  order,  settlement,  licensing, 
arbitration  or  other  agreement,  an  order 
of  termination  issued  by  the 
Commission  shall  constitute  a 
determination  of  the  Commission.  The 
Commission  proposes  to  further  amend 
final  rule  210.41  by  adding  a  sentence 
stating  that  the  Commission  shall 
publish  in  the  Federal  Register  notice  of 
each  Commission  order  that  terminates 
an  investigation  in  its  entirety. 

Final  Rule  210.42 

Paragraph  (e)  of  final  rule  210.42 
indicates  that  nonconfidential  copies  of 
all  IDs  on  matters  other  than  temporary 
relief  will  be  served  on  other  Federal 
agencies.  The  Commission  proposes  to 
eunend  paragraph  (e)  to  provide  that 
notice  of  IDs  granting  motions  for 
termination  of  an  investigation  in  whole 
or  part  on  the  basis  of  a  consent  order 
or  a  licensing,  settlement,  or  other 
agreement — and  notice  of  such  other  IDs 
as  the  Commission  may  order — will  be 
provided  to  the  customary  Federal 
agencies  (in  the  manner  described  above 
in  comiection  with  paragraphs  (b)(2) 
and  (c)(2)(i)  of  final  rule  210.21 
concerning  notices  of  IDs  granting 
termination  on  the  basis  of  a  consent 
order  or  a  licensing,  settlement,  or  other 
agreement). 

Paragraph  (i)  of  final  rule  210.42 
currently  states  that  notice  of  the 
Commission's  decision  to  review  an  ID 
will  be  published  in  the  Federal 
Register.  The  Commission  proposes  to 
amend  that  paragraph  by  deleting  the 
publication  requirement  and  replacing  it 
with  a  statement  that  if  the 
Commission's  decision  terminates  the 
investigation  in  its  entirety,  a  notice  will 
be  published  in  the  Federal  Register. 

Final  Rule  210.43 

Paragraph  (d)(3)  of  final  rule  210.43 
currently  states  that  notice  of  the 
Commission's  decision  to  grant  a 
petition  for  review  of  an  ID  on  a  matter 
other  than  temporary  relief  will  be 
served  on  other  Federal  agencies.  The 


Commission  proposes  to  amend 
paragraph  (d)(3)  to  state  that  such  a 
notice  will  be  served  on  the  other 
agencies  only  if  the  notice  also  solicits 
written  submissions  from  interested 
persons  on  the  issues  of  remedy,  the 
public  interest,  and  bonding  by 
respondents. 

Final  Rule  210.45 

Paragraph  (c)  of  final  rule  210.45 
currently  describes  the  action  that  the 
Commission  may  take  upon  review  of 
an  ID  on  a  matter  other  than  temporary 
relief.  The  Commission  proposes  to 
amend  paragraph  (c)  to  provide  that  if 
the  Commission's  determination  on 
review  terminates  the  investigation  in 
its  entirety,  a  notice  will  be  published 
in  the  Federal  Register. 

Final  Rule  210.66 

Paragraph  (d)  of  final  rule  210.66 
states  that  copies  of  the  nonconfidential 
version  of  each  ID  on  temporary  relief 
will  be  served  on  other  Federal 
agencies.  The  Commission  proposes  to 
amend  paragraph  (d)  to  state  that  notice 
of  the  ID  will  be  provided  to  the  other 
agencies  (in  the  manner  described  above 
in  connection  with  final  rule  210.21 
concerning  notice  of  IDs  granting 
termination  on  the  basis  of  a  consent 
order  or  a  licensing,  settlement,  or  other 
agreement). 

Paragraph  (f)  of  final  rule  210.66 
currently  states  that  notice  of  the 
Commission's  final  disposition  of  a 
temporary  relief  ID  will  be  published  in 
the  Federal  Register.  The  Commission 
proposes  to  amend  paragraph  (f)  to  state 
that  notice  of  the  determination  will  be 
published  in  the  Federal  Register  only 
if  the  Commission's  disposition  of  the 
ID  has  resulted  in  a  determination  that 
there  is  reason  to  believe  that  section 
337  has  been  violated  and  a  temporary 
remedial  order  is  to  be  issued.  (Section 
337(j)(l)  requires  that  a  notice  be 
published  in  those  circumstances.) 

Final  Rule  210.74 

Paragraph  (b)  of  final  rule  210.74 
describes  the  procedure  for  Commission 
modification  of  the  reporting 
requirements  of  consent  orders.  The 
Commission  proposes  to  amend 
paragraph  (b)  to  provide  that  notice  of 
any  proposed  change  will  be  published 
in  the  Federal  Register  only  if  the 
Commission  determines  to  solicit  public 
comment  on  the  proposed  change. 

Final  Rule  210.75 

Paragraph  (b)  of  final  rule  210.75 
describes  the  Commission  action  to  be 
taken  following  receipt  of  a  petition  for 
modification  or  rescission  of  a  remedial 
order,  a  consent  order,  or  another 


Commission  order.  The  Commission 
proposes  to  amend  paragraph  (b)  by 
removing  the  requirement  that  notice  of 
the  institution  of  such  proceedings  be 
published  in  the  Federal  Register. 

If  the  Commission  decides  to  proceed 
with  this  rulemaking  after  reviewing  the 
comments  filed  in  response  to  this 
notice,  the  proposed  rule  amendments 
will  be  promulgated  in  accordance  with 
the  Administrative  Procedure  Act  (5 
U.S.C.  553),  and  will  be  codified  in  19 
CFR  part  210.  If  and  when  the  final 
rules  are  amended,  the  Commission  will 
also  revoke  appropriate  provisions  of 
the  interim  rules. 

List  of  Subjects  in  19  CFR  Part  210 

Administrative  practice  and 
procedure.  Advisory  opinions.  Business 
and  industry.  Customs  duties  and 
inspection,  Imports,  Investigations. 

PART  210— ADJUDICATIVE 
PROCEDURES 

1.  The  authority  citation  for  part  210 
will  continue  to  read  as  follows: 

Authority:  19  U.S.C.  1333,  1335.  and  1337. 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  §  210.7  to  read  as  follows: 

§  210.7    Service  of  process  and  other 
documents;  publication  of  notices. 

(a)  Manner  of  service.  The  service  of 
process  and  all  documents  issued  by  or 
on  behalf  of  the  Commission  or  the 
administrative  law  judge — and  the 
service  of  all  documents  issued  by 
parties  under  §§  210.27  through  210.34 
of  this  part — shall  be  in  accordance  with 
§  201.16  of  this  chapter,  unless  the 
Commission,  the  administrative  law 
judge,  or  another  section  of  this  part 
specifically  provides  otherwise. 

(b)  Publication  of  notices.  (1)  Notice 
of  action  by  the  Commission  or  an 
administrative  law  judge  will  be 
published  in  the  Federal  Register  only 
as  specifically  provided  in  paragraph 
(b)(2)  of  this  section,  by  another  section 
in  this  chapter,  or  by  order  of  an 
administrative  law  judge  or  the 
Commission. 

(2)  When  an  administrative  law  judge 
or  the  Commission  determines  to  amend 
or  supplement  a  notice  published  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  notice  of  the  amendment  vfiW 
be  published  in  the  Federal  Register. 

3.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (a)  of  §210.11  to  read 
as  follows: 

§  210.1 1    Service  of  complaint  and  notice 
of  Investigation. 

(a)(lj  Notwithstanding  the  provisions 
of  §  210.54  requiring  service  of  the 


complaint  by  the  complainant,  the 
Commission,  upon  institution  of  an 
investigation,  shall  serve  copies  of  the 
complaint  and  the  notice  of 
investigation  (and  any  accompanying 
motion  for  temporary  relief)  upon  each 
respondent  and  the  embassy  in 
Washington.  IXl  of  the  government  of 
each  foreign  country  represented  by 
each  respondent.  All  respondents 
named  after  an  investigation  has  been 
instituted  and  the  governments  of  the 
foreign  countries  they  represent  shall  be 
served  as  soon  as  possible  after  the 
respondents  are  named. 

(2)  The  Commission  shall  serve  copies 
of  the  notice  of  investigation  upon  the 
U.S.  Department  of  Health  and  Human 
Services,  the  U.S.  Department  of  Justice, 
the  Federal  Trade  Commission,  the  U.S. 
Customs  Service,  and  such  other 
agencies  and  departments  as  the 
Commission  considers  appropriate. 

*  *        *         *        » 

4.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraphs  (b)(2),  (c)(2)(i), 
(c)(2)(ii),  and  (d)  of  §  210.21  to  read  as 
follows: 

§  210.21    Termination  of  Investigations. 

*  •         *         •         » 

(b)  Termination  by  oettlement.   *   *   * 
(2)  The  motion  and  agreement(s)  shall 
be  certified  by  the  administrative  law 
judge  to  the  Commission  with  an  initial 
determination  if  the  motion  for 
termination  is  granted.  If  the  licensing 
nr  other  agreement  or  the  initial 
determination  contains  confidential 
business  information,  copies  of  the 
agreement  and  initial  determination 
with  confidential  business  information 
deleted  shall  be  certified  to  the 
Commission  simultaneously  with  the 
jonfidential  versions  of  such 
documents.  Notice  of  the  initial 
determination  and  the  agreement  shall 
be  provided  to  the  U.S.  Department  of 
Health  and  Human  Services,  the  U.S. 
Department  of  Justice,  the  Federal  Trade 
Commission,  the  U.S.  Customs  Service, 
and  such  other  departments  and 
agencies  as  the  Commission  deems 
appropriate.  If  the  Commission's  final 
disposition  of  the  initial  determination 
results  in  termination  of  the 
investigation  in  its  entirety,  a  notice  will 
be  published  in  the  Federal  Register. 
An  order  of  termination  by  settlement 
need  not  constitute  a  determination  as 
to  violation  of  section  337  of  the  Tariff 
Act  of  1930. 

(c)  Termination  by  entry  of  consent 
order.   *   *   * 

(2)  Commission  disposition  of  consent 
order,  (i)  If  an  initial  determination 
granting  the  motion  for  termination 
based  on  a  consent  order  stipulation  is  . 


filed  with  the  Commission,  notice  of  the 
initial  determination  and  the  consent 
order  stipulation  shall  be  provided  to 
the  U.S.  Department  of  Health  and 
Human  Services,  the  U.S.  Department  of 
Justice,  the  Federal  Trade  Commission, 
the  U.S.  Customs  Service,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate. 

(ii)  The  Commission,  after  considering 
the  effect  of  the  settlement  by  consent 
order  upon  the  public  health  and 
welfare,  competitive  conditions  in  the 
U.S.  economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers,  shall 
dispose  of  the  initial  determination 
according  to  the  procedures  of  §§  210.42 
through  210.45.  If  the  Commission's 
final  disposition  of  the  initial 
determination  results  in  termination  of 
the  investigation  in  its  entirety,  a  notice 
will  be  published  in  the  Federal 
Register.  An  order  of  termination  by 
consent  order  need  not  constitute  a 
determination  as  to  violation  of  section 
337.  Should  the  Commission  reverse  the 
initial  determination,  the  parties  are  in 
no  way  bound  by  their  proposal  in  later 
actions  before  the  Commission. 
•        *        *        •        « 

(d)  Termination  based  upon 
arbitration  agreement.  Upon  filing  of  a 
motion  for  termination  with  the 
administrative  law  judge  or  the 
Commission,  a  section  337  investigation 
may  be  terminated  as  to  one  or  more 
respondents  pursuant  to  section  337(c) 
of  the  Tariff  Act  of  1930  on  the  basis  of 
an  agreement  between  complainant  and 
one  or  more  of  the  respondents  to 
present  the  matter  for  arbitration.  The 
motion  and  a  copy  of  the  arbitration 
agreement  shall  be  certified  by  the 
administrative  law  judge  to  the 
Commission  with  an  initial 
determination  if  the  motion  for 
termination  is  granted.  If  die  agreement 
or  the  initial  determination  contains 
confidential  business  information, 
copies  of  the  agreement  and  initial 
determination  with  confidential 
business  information  deleted  shall  be 
certified  to  the  Commission  with  the 
confidential  versions  of  such 
documents.  A  notice  will  be  pubUshed 
in  the  Federal  Register  if  the 
Commission's  final  disposition  of  the 
initial  determination  results  in 
termination  of  the  investigation  in  its 
entirety.  An  order  of  termination  based 
on  an  arbitration  agreement  does  not 
constitute  a  determination  as  to 
violation  of  section  337  of  the  Teuiff  Act 
of  1930. 
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5.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  §  210.41  to  read  as  follows: 

§210.41    Tennination  of  investigation. 

Except  as  provided  in  §  210.21(bK2), 
(c),  and  (d),  an  order  of  termination 
issued  by  the  Commission  shall 
constitute  a  determination  of  the 
Commission  under  §  210.45(c).  The 
Commission  shall  publish  in  the 
Federal  Register  notice  of  each 
Commission  order  that  terminates  an 
investigation  in  its  entirety. 

6.  For  the  reasons  set  forth  in  the 
preamble,  the  Conmiission  proposes  to 
amend  paragraphs  (e)  and  (i)  of  §  210.42 
to  read  as  follows: 

1210.42    Initial  datannlnatlons. 

•         •         •         •         • 

(e)  Notice  to  and  advice  from  other 
departments  and  agencies.  Notice  of 
each  initial  determination  granting  a 
motion  for  termination  of  an 
investigation  in  whole  or  part  on  the 
basis  of  a  consent  order  or  a  settlement, 
licensing,  or  other  agreement  pursuant 
to  §210.21  of  this  part,  and  notice  of 
such  other  initial  determinations  as  the 
Commission  may  order,  shall  be 
provided  to  the  U.S.  Department  of 
Health  and  Human  Services,  the  U.S. 
Department  of  Justice,  the  Federal  Trade 
Commission,  the  U.S.  Customs  Service, 
and  such  other  departments  and 
agencies  as  the  Commission  deems 
appropriate.  The  Commission  shall 
consider  comments,  limited  to  issues 
raised  by  the  record,  the  initial 
determination,  and  the  petitions  for 
review,  received  from  such  agencies 
when  deciding  whether  to  initiate 
review  or  the  scope  of  review.  The 
Commission  shall  allow  such  agencies 
10  days  after  the  service  of  an  initial 
determination  to  submit  their 
comments. 
***** 

(i)  Notice  of  determination.  A  notice 
stating  the  Commission's  decision  on 
whether  to  review  an  initial 
determination  will  be  issued  by  the 
Secretary  and  served  on  the  parties. 
Notice  of  the  Commission's  decision 
will  be  published  in  the  Federal 
Register  if  the  decision  results  in 
termination  of  the  investigation  in  its 
entirety. 

7.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (d)(3)  of  §  210.43  to 
read  as  follows: 

§  210.43    Petitions  for  review  of  initial 
determinations  on  matters  other  ttian 
temporary  relief. 

***** 

(d)  *   •   • 


(3)  The  Commission  shall  grant  a 
petition  for  review  and  order  review  of 
an  initial  determination  or  certain  issues 
therein  when  at  least  one  of  the 
participating  Commissioners  votes  for 
ordering  review.  In  its  notice,  the 
Commission  shall  establish  the  scope  of 
the  review  and  the  issues  that  will  be 
considered  and  make  provisions  for 
niing  of  briefs  and  oral  argument  if 
deemed  appropriate  by  the  Commission. 
If  the  notice  solicits  written  submissions 
from  interested  persons  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding  in  addition  to  announcing  the 
Commission's  decision  to  grant  a 
petition  for  review  of  the  ID,  the  notice 
shall  be  served  by  the  Secretary  on  all 
parties,  the  U.S.  Department  of  Health 
and  Human  Services,  the  U.S. 
Department  of  Justice,  the  Federal  Trade 
Commission,  the  U.S.  Customs  Service, 
and  such  other  departments  and 
agencies  as  the  Commission  deems 
appropriate. 

8.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (c)  of  §  210.45  to  read 
as  follows: 

$210.45    Review  of  initial  determinations 
on  matters  ottter  than  temporary  relief. 

***** 

(c)  Determination  on  review.  On 
review,  the  Commission  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  initial  determination  of  the 
administrative  law  judge.  The 
Commission  also  may  make  any 
findings  or  conclusions  that  in  its 
judgment  are  proper  based  on  the  record 
in  the  proceeding.  If  the  Commission's 
determination  on  review  terminates  the 
investigation  in  its  entirety,  a  notice  will 
be  published  in  the  Federal  Register. 

9.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraphs  (d)  and  (f)  of  §  210.66 
to  read  as  follows: 

§210.66    initial  determination  concerning 
temporary  relief;  Commission  action 
thereon. 

***** 

(d)  Notice  of  the  initial  determination 
shall  be  served  on  the  other  agencies 
listed  in  §  210.50(a)(2).  Those  agencies 
will  be  given  10  calendar  days  from  the 
date  of  service  of  the  notice  to  file 
comments  on  the  initial  determination. 
***** 

(f)  If  the  Commission  determines  to 
modify,  reverse,  or  set  aside  the  initial 
determination,  the  Commission  will 
issue  a  notice  and.  if  appropriate,  a 
Commission  opinion.  If  the  Commission 
does  not  modify,  reverse,  or  set  aside 
the  administrative  law  judge's  initial 


determination  within  the  time  provided 
under  paragraph  (b)  of  this  section,  the 
initial  determination  will  automatically 
become  the  determination  of  the 
Commission.  Notice  of  the 
Commission's  determination  concerning 
the  initial  determination  will  be  issued 
on  the  statutory  deadline  for 
determining  whether  to  grant  temporary 
relief,  or  as  soon  as  possible  thereafter, 
and  will  be  served  on  the  parties.  Notice 
of  the  determination  will  be  published 
in  the  Federal  Register  if  the 
Commission's  disposition  of  the  ID  has 
resulted  in  a  determination  that  there  is 
reason  to  believe  that  section  337  has 
been  violated  and  a  temporary  remedial 
order  is  to  be  issued.  If  the  Commission 
determines  (either  by  reversing  or 
modifying  the  administrative  law 
judge's  initial  determination,  or  by 
adopting  the  initial  determination)  that 
the  complainant  must  post  a  bond  as  a 
prerequisite  to  the  issuance  of 
temporary  relief,  the  Commission  may 
issue  a  supplemental  notice  setting  forth 
conditions  for  the  bond  if  any  (in 
addition  to  those  outlined  in  the  initial 
determination)  and  the  deadline  for 
filing  the  bond  with  the  Commission. 

10.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (b)  of  §  210.74  to  read 
as  follows: 

$210.74    (Modification  of  reporting 
requirements. 

***** 

(b)  Consent  orders.  Consistent  with 
the  standards  set  forth  in  paragraph  (a) 
of  this  section,  the  Commission  may 
modify  reporting  requirements  of 
consent  orders.  The  Commission  shall 
serve  notice  of  any  proposed  change, 
together  with  the  reporting  requirements 
to  be  modified  and  the  reasons  therefor, 
on  each  party  subject  to  the  consent 
order.  Such  parties  shall  be  given  the 
opportunity  to  submit  briefs  to  the 
Commission,  and  the  Commission  may 
hold  a  hearing  on  the  matter.  Notice  of 
any  proposed  change  in  the  reporting 
requirements  will  be  published  in  the 
Federal  Register  if  the  Commission 
determines  to  solicit  public  comment  on 
the  proposed  change. 

11.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (b)(1)  of  §210.75  to 
read  as  follows: 

§210.75    Proceedings  to  enforce  exclusion 
orders,  cease  and  desist  orders,  consent 
orders,  and  other  Commission  orders. 

*         ft         «  •         * 

(b)  Formal  enforcement  proceedings. 
(1)  The  Commission  may  institute  an 
enforcement  proceeding  at  the 
Commission  level  upon  the  filing  of  a 


complaint  by  the  complainant  in  the 
original  investigation  or  his  successor  in 
interest,  by  the  Office  of  Unfair  Import 
Investigations,  or  by  the  Commission 
setting  forth  alleged  violations  of  any 
exclusion  order,  cease  and  desist  order, 
or  consent  order.  If  a  proceeding  is 
instituted,  the  complaint  shall  be  served 
upon  the  alleged  violator.  Within  15 
days  after  the  date  of  service  of  such  a 
complaint,  the  named  respondent  shall 
file  a  response  to  it.  Responses  shall 
fully  advise  the  Commission  as  to  the 
nature  of  any  defense  and  shall  admit  or 
deny  each  allegation  of  the  complaint 
specifically  and  in  detail  unless  the 
respondent  is  without  knowledge,  in 
which  case  its  answer  shall  so  state  and 
the  statement  shall  operate  as  a  denial. 
Allegations  of  fact  not  denied  or 
controverted  may  be  deemed  admitted. 
Matters  alleged  as  affirmative  defenses 
shall  be  separately  stated  and 
numbered. 


Issued:  March  22. 1995. 

By  Order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  95-7567  Filed  3-28-95;  8:45  am] 
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Filing  of  Complaints  Alleging  Unfair 
Practices  in  Import  Trade 

AGENCY:  International  Trade 

Commission. 

ACTION:  Proposed  rulemaking  and 

request  for  comments. 

SUMMARY:  The  Commission  proposes  to 
amend  the  Commission's  final  rules  for 
investigations  and  related  proceedings 
under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337).  The  proposed 
amendments  require  section  337 
complainants  to  file  equal  numbers  of 
confidential  and  nonconfidential  copies 
of  complaints  and  to  file  them  on  the 
same  date. 

DATES:  Comments  on  the  proposed 
amendments  will  be  considered  by  the 
Commission  if  received  on  or  before 
April  28,  1995. 

ADDRESSES:  A  signed  original  and  18 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  stating  the  nature  of 
the  commenter's  interest  in  the 
proposed  rulemaking,  should  be 
submitted  to  Donna  R.  Koehnke. 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112.  Washington.  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT:  P.N. 
Smithey.  Esq..  Office  of  the  General 


Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  can 
obtain  information  concerning  the 
proposed  rulemaking  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  1,  1994,  the  Commission 
published  final  rules  for  19  CFR  part 
210.'  The  current  10-day  deadline  under 
final  rule  210.4(f)(3)(i)  for  section  337 
complainants  to  file  nonconfidential 
copies  of  their  complaints  after  the 
confidential  version  is  filed  has 
generated  concern  on  the  part  of  law 
firms  and  their  clients  (or  potential 
clients)  that  become  aware  that  a  section 
337  complaint  has  been  filed 
(presumably  via  the  Commission's 
petition  and  complaint  line  recording) 
but  are  not  able  to  examine  immediately 
a  nonconfidential  version  of  the 
complaint.  The  Commission  now 
believes  that  there  is  no  reason  to  apply 
a  10-day  delay  to  the  filing  of 
nonconfidential  copies  of  complaints, 
since  section  337  complainants 
normally  have  ample  time  to  prepare  a 
public  version  of  their  complaint  and 
should  be  able  to  file  that  version 
simultaneously  with  the  confidential 
version.  The  Commission  thus  proposes 
to  amend  the  final  rules  to  require 
section  337  complainants  to  file  equal 
numbers  of  confidential  and 
nonconfidential  copies  of  complaints 
and  to  file  them  on  the  same  date. 

The  proposed  rule  amendments  set 
forth  in  this  notice  are  intended  to 
streamline  administrative  process  by 
improving  the  speed  and  efficiency  of 
the  Commission's  distribution  and 
service  of  nonconfidential  copies  of 
complaints.  The  Commission  believes 
that  the  proposed  rule  changes,  if 
promulgated,  will  achieve  those 
objectives  by  doing  the  following: 

1.  Eliminating  the  need  for  the  Dockets 
Branch  of  the  Office  of  the  Secretary  to  make 
copies  of  the  nonconfidential  version  of  each 
complaint  in  order  to  pwrform  the  required 
distribution  and  service  of  nonconfidential 
copies  of  the  complaint; 

2.  Facilitating  the  ability  of  the  Dockets 
Branch  to  promptly  distribute 
nonconfidential  copies  of  complaints  to 
interested  persons  and  the  Commission 
immediately  after  the  complaint  is  filed:  and 

3.  Facilitating  the  ability  of  the  Dockets 
Branch  to  promptly  serve  nonconfidential 
copies  of  each  complaint  on  the  respondents 
and  the  appropriate  embassies  immediately 


after  the  Commission  votes  to  institute  an 
investigation  in  response  to  the  complaint. 

The  public  comments  filed  in 
response  to  this  notice  will  aid  the 
Commission  in  determining  whether  the 
proposed  rule  amendments  will  achieve 
the  desired  streamlining  objectives. 

Section-by-Section  Analysis  of  the 
Proposed  Amendments 

In  order  to  effectuate  the  proposed 
rule  changes  concerning  the  filing  of 
nonconfidential  copies  of  complaints, 
the  Commission  proposes  to  amend 
final  rules  210.4,  210.5,  210.8.  and 
210.52  in  the  manner  described  below. 

Subpart  A — Rules  of  General 
Applicability 

Final  Rule  210.4 

Paragraph  (0(3)  of  final  rule  210.4 
currently  requires  section  337 
complainants  to  file  nonconfidential 
copies  of  their  complaints  10  days  after 
the  confidential  version  is  filed.  The 
Commission  proposes  to  amend 
paragraph  (fl(3)  to  require  complainants  - 
to  file  nonconfidential  copies  of  their 
complaints  concurrently  with  the 
confidential  copies. 

Final  Rule  210.5 

Paragraph  (a)  of  final  rule  210.5 
currently  states  that,  unless  the 
Commission  or  an  administrative  law 
judge  (ALJ)  orders  otherwise, 
confidential  business  information  shall 
be  submitted  in  accordance  with  19  CFR 
201.6(c),  which  requires  that  business 
information  for  which  the  supplier 
desires  confidential  treatment  must  be 
clearly  labelled  "confidential  business 
information"  when  submitted  and  must 
be  segregated  fi-om  other  material  being 
submitted. 

The  Commission  proposes  to  amend 
paragraph  (a)  of  final  rule  210.5  to 
provide  that  confidential  business 
information  shall  be  submitted  in 
accordance  with  19  CFR  201.6(b) 
(instead  of  19  CFR  201.6(c)),  since  19 
CFR  201.6(b)  outlines  the  procedure  for 
submitting  business  information  in 
confidence.  Paragraph  (a)  of  final  rule 
2J0.5  also  will  be  amended  to  provide 
that  in  the  case  of  a  complaint  and  a  - 
motion  for  temporary  relief,  the 
requisite  number  of  nonconfidential 
copies  is  prescribed  by  final  rule 
210.8(a)  (and  not  by  19  CFR  201.8(d)).2 


I  See  59  FR  39020.  Part  II  (Aug.  1.  1994).  as 
corrected  by  59  FR  64286  (Dec.  14.  1994)  and 
amended  by  59  FR  67622  (Dec.  30,  1994). 


'  Section  201.6(b)(3)(v)  of  19  CFR  requires  the 
Piling  of  a  nonconfldential  copy  of  the  document  for 
which  confldential  treatment  is  being  sought,  as 
required  in  19  CFR  201.8(d).  Section  201.8(d)  of  19 
CFR  requires  the  filing  of  "at  least  four" 
nonconfidential  copies. 


UMI 
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Final  Rule  210.8 

Paragraph  (a)  of  final  rule  210.8 
discusses  the  number  of  copies  of  the 
complaint  and  any  motion  for 
temporary  relief  which  each 
complainant  must  file  with  the 
Commission.  The  Commission  proposes 
to  amend  paragraph  (a)  to  require  the 
complainant  to  file  enough 
nonconfidential  copies  for  use  by  the 
Commission  and  its  staff,  service  by  the 
Commission  on  each  proposed 
respondent,  and  service  by  the 
Commission  on  the  government  of  the 
country  of  each  foreign  respondent. 

Subpart  H — Temporary  Relief 

Final  Rule  210.52 

Paragraph  (e)  of  Hnal  rule  210.52 
identiHes  the  rules  to  be  followed  if  a 
complaint,  a  motion  for  temporary 
relief,  or  the  documentation  supporting 
a  motion  for  temporary  relief  contains 
confidential  business  information  as 
defined  in  19  CFR  201.6(a).  The 
Commission  proposes  to  amend 
paragraph  (e)  of  final  rule  210.52  to 
include  references  to  final  rules  210.4(a) 
and  210.8(a)  (which  the  Commission 
also  proposes  to  amend). 

PART  210— ADJUDICATIVE 
PROCEDURES 

1.  The  authority  citation  for  part  210 
will  continue  to  read  as -follows: 

Authority:  19  U.S.C.  1333.  1335,  and  1337. 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (f)(3)  of  §  210.4  to  read 
as  follows: 

§210.4    Written  submissions; 
rapresentations;  sanctions. 

•  •         •         •         • 

(f)  Specifications:  filing  of  documents. 

*  *   * 

(3)  (i)  If  a  complaint,  a  motion  for 
temporary  relief,  or  the  documentation 
supporting  a  motion  for  temporary  relief 
contains  confidential  business 
information  as  defined  in  §  201.6(a)  of 
this  chapter,  the  complainant  shall  file 
nonconfidential  copies  of  the  complaint, 
the  motion  for  temporary  relief,  or  the 
documentation  supporting  the  motion 
for  temporary  relief  concurrently  with  • 
the  requisite  confidential  copies,  as 
provided  in  §  210.8(a)  of  this  part. 

(ii)  Persons  who  file  the  following 
submissions  that  contain  confidential 
business  information  covered  by  an 
administrative  protective  order,  or  that 
are  the  subject  of  a  request  for 
confidential  treatment,  must  file 
nonconfidential  copies  and  serve  them 
on  the  other  parties  to  the  investigation 
or  related  proceeding  within  10 


calendar  days  after  filing  the 
confidential  version  with  the 
Commission: 

(A)  A  supplement  to  a  complaint  and 
all  exhibits  thereto; 

(B)  A  response  to  a  complaint  and  all 
supplements  and  exhibits  thereto: 

(C)  All  submissions  relating  to  a 
motion  to  amend  the  complaint  or 
notice  of  investigation;  and 

(D)  All  submissions  addressed  to  the 
Commission. 

Other  sections  of  this  part  may  require, 
or  the  Commission  or  the  administrative 
law  judge  may  order,  the  filing  and 
service  of  nonconfidential  copies  of 
other  kinds  of  confidential  submissions. 
If  the  submitter's  ability  to  prepare  a 
nonconfidential  copy  is  dependent 
upon  receipt  of  the  nonconfidential 
version  of  an  initial  determination,  or  a 
Commission  order  or  opinion,  or  a 
ruling  by  the  administrative  law  judge 
or  the  Commission  as  to  whether  some 
or  all  of  the  information  at  issue  is 
entitled  to  confidential  treatment,  the 
nonconfidential  copies  of  the 
submission  must  be  filed  within  10 
calendar  days  after  service  of  the 
Commission  or  administrative  law  judge 
document  in  question.  The  time  periods 
for  filing  specified  in  this  paragraph 
apply  unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise. 

3.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (a)  of  §  210.5  to  read  as 
follows: 

§  21 0.5    Confidential  business  Infonnation. 

(a)  Definition  and  submission. 
Confidential  business  information  shall 
be  defined  and  identified  in  accordance 
with  §  201.6(a)  and  (c)  of  this  chapter. 
Unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  states  otherwise, 
confidential  business  information  shall 
be  submitted  in  accordance  with 
§  201.6(b)  of  this  chapter.  In  the  case  of 
a  complaint  and  a  motion  for  temporary 
relief  filed  under  this  part,  the  number 
of  nonconfidential  copies  shall  be 
prescribed  by  §  210.8(a)  of  this  ptut. 
***** 

4.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (a)  of  §  210.8  to  read  as 
follows: 

%  210.8    Commencefnent  of  prelnstltutlon 
proceedings. 

(a)  Upon  receipt  of  complaint.  A 
preinstitution  proceeding  is  commenced 
by  filing  with  the  Secretary  a  signed 
original  complaint  and  the  requisite 
number  of  true  copies.  The  complainant 


shall  file  14  confidential  copies  of  the 
complaint,  14  nonconfidential  copies, 
plus  one  confidential  copy  and  one 
nonconfidential  copy  for  each  person 
named  in  the  complaint  as  violating 
section  337  of  the  Tariff  Act  of  1930. 
and  one  nonconfidential  copy  for  the 
government  of  each  foreign  country  of 
any  f>erson  or  persons  so  named.  If  the 
complainant  is  seeking  temporary  reUef, 
the  complainant  must  file  14 
confidential  copies  of  the  motion,  14 
nonconfidential  copies,  plus  one 
additional  confidential  copy  and  one 
additional  nonconfidential  copy  of  the 
motion  for  such  relief  for  each  proposed 
respondent,  and  one  nonconfidential 
copy  for  the  government  of  the  foreign 
country  of  the  proposed  respondent. 
The  additional  copies  of  the  complaint 
and  motion  for  temporary  relief  for  each 
proposed  respondent  and  the 
appropriate  foreign  government  are  to 
be  provided  notwithstanding  the 
procedures  applicable  to  a  motion  for 
temporary  relief,  which  require  service 
of  the  complaint  and  motion  for 
temporary  relief  by  the  complainant. 
***** 

5.  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
revise  paragraph  (e)  of  §  210.52  to  read 
as  follows: 

§  21 0.52    Motions  for  temporary  rslief. 

***** 

(e)  If  the  complaint,  the  motion  for 
temporary  reUef,  or  the  documentation 
supporting  the  motion  for  temporary 
relief  contains  confidential  business 
information  as  defined  in  §  201 .6(a)  of 
this  chapter,  the  complainant  must 
follow  the  procedure  outlined  in 
§§  210.4(a),  210.5(a),  201.6(a)  and  (c). 
210.8(a).  and  210.55  of  this  part. 

Issued:  March  23.  1995. 

By  Order  of  the  Commission. 
Donna  R.  Koehnko. 
Secretory. 
|FR  Doc.  95-7648  Filed  3-28-95;  8:45  ami 
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ACTION:  Announcement  and  Request  for 
comments. 

SUMMARY:  Section  112(d)  of  the  Clean 
Air  Act  (CAA)  directs  EPA  to  reduce 
emissions  of  hazardous  air  pollutants 
(HAPs)  by  requiring  new  and  existing 
sources  to  achieve  an  emissions 
standard  attainable  by  the  maximum 
achievable  control  technology  (MACT). 
The  HAPs  regulated  under  Section  112 
have  been  characterized  as  carcinogenic, 
mutagenic,  bioaccumulative,  and 
causing  other  adverse  health  and 
environmental  effects.  MACT  standards 
are  intended  to  significantly  reduce 
these  effects. 

This  notice  announces  and  requests 
comments  on  EPA's  plan  to  use  a 
streamlined  approach  to  promulgating 
MACT  standards,  termed  MACT 
Partnerships.  Section  112(e)  requires 
EPA  to  promulgate,  on  a  strict  schedule, 
MACT  standards  for  the  more  than  150 
source  categories  of  HAPs  listed 
pursuant  to  Section  112(c)(1).  This  large 
number  of  MACT  standards  can  not  be 
addressed  by  the  traditional  approach  to 
standards  development.  The  MACT 
Partnerships  approach  is  designed  to 
expedite  the  regulatory  development 
process  and  provide  information  for 
case-by-case  emission  limitation 
determinations  as  required  by  Section 
112(g)  and  112(j)  of  the  CAA.  The  ^ 

MACT  Partnerships  approach  is 
founded  on  the  mutual  interests  of  all 
the  major  stakeholders,  including  EPA. 
States  and  local  agencies,  industry,  and 
environmental  organizations.  This 
notice  also  fuinounces  the  availability 
on  the  Technology  Transfer  Network 
(TTN),  one  of  EPA's  electronic  bulletin 
boards,  of  an  initial  list  of  MACT 
standards  being  handled  under  MACT 
Partnerships. 

DATES:  Comments:  Comments  must  be 
received  on  or  before  May  15,  1995. 
ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  duplicate  or  as 
a  WP5.1  file,  if  possible)  to:  Policy, 
Planning,  and  Standards  Group; 
Emission  Standards  Division  (MD-13), 
U.  S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5623. 

TTN;  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  concerning  this 
notice,  contact  Albert  H.  Wehe  at  (919) 


541-5623;  Policy,  Planning  and 
Standeu-ds  Group;  Emission  Standards 
Division  (MI>-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711. 

supplementAy  information: 
I.  Background 

Pursuant  to  Section  112(c)  and  112(e) 
of  the  CAA,  EPA  published  two  Federal 
Register  notices  laying  out  the  source 
categories  of  HAPs  regulated  under 
Section  112(d)  of  the  Clean  Air  Act.  In 
the  first  Federal  Register  notice  (57  FR 
31578.  July  16,  1992).  EPA  pubHshed 
the  source  categories  of  HAPs  as 
required  under  Section  112(c).  In  the 
second  Federal  Register  notice  (58  FR 
83941.  December  3,  1993),  EPA 
presented  the  list  in  a  regulatory 
schedule  as  required  by  Section  112(e). 
In  addition  to  requiring  the  regulatory 
schedule,  Section  112(e)  requires  EPA  to 
develop  MACT  standards  under  Section 
112(d)  according  to  this  regulatory 
schedule. 

There  are  consequences  if  EPA  fails  to 
set  the  MACT  standards  on  time.  Thirty- 
nine  MACT  standards  were  targeted  for 
promulgation  by  November  1994,  forty- 
three  more  by  Nov  1997,  and  an 
additional  eighty-seven  by  Nov  2000. 
Section  112(j)  of  the  CAA  requires  the 
States  to  establish  emission  limitations, 
using  a  case-by-case  determination  of 
what  the  Federal  standard  would  have 
been  if  EPA  fails  to  promulgate  Federal 
standards.  "^ 

Case-by-case  MACT  determinations 
under  112(j)  will  require  substemtial 
information  and  resources  from  State 
and  local  agencies,  industry,  and 
environmental  groups.  Individually, 
State  and  local  agencies,  industry  and 
environmental  groups  have  expressed 
their  interest  in  avoiding  a  significant 
number  of  case-by-case  MACT 
determinations.  Accordingly,  there 
appears  to  be  a  strong  incentive  for  EPA. 
State  and  local  agencies,  industry  and 
environmental  groups  to  work  together 
to  enable  EPA  to  promulgate  the 
standards  on  schedule  and  to  gather 
information  for  112(j)  case-by-case 
MACT  determinations. 

II.  Current  Situation 

The  EPA  is  currently  behind  schedule 
on  a  number  of  MACT  standards  due  in 
November  1994  and  potentially  behind 
schedule  on  a  number  of  MACT 
standards  due  in  November  1997.  The 
EPA  has  promulgated  about  one-half  of 
the  MACT  standards  due  in  November 
1994.  The  EPA  is  already  under  court- 
ordered  schedules  to  complete  many  of 
the  remaining  MACT  standards  due  in 
November  1994.  These  schedules  will 


ensure  that  standards  are  promulgated 
before  case-by-case  MACT 
determinations  would  be  required  by 
Section  112(j).  The  EPA  has  recently 
been  served  notice  by  an  environmental 
group  indicating  the  group  plans  to  file 
a  petition  to  compel  EPA  to  promulgate 
the  few  standards  due  in  November 
1994  that  are  not  done  nor  on  an 
existing  court-ordered  schedule. 

In  1994,  EPA  had  to  postpone  work 
on  several  of  the  MACT  standards  due 
in  November  1997  and  November  2000 
(the  7-year  and  10-year  MACT 
standards)  as  a  result  of  resource 
constraints.  The  EPA  had  to  do  so  in 
part  to  ensure  that  adequate  resources 
were  available  for  the  court -ordered 
MACT  standards.  These  resource 
constraints  have  put  EPA  behind  on 
completing  the  7-year  and  10-year 
MACT  standards. 

The  amount  of  work  (and  therefore 
resources)  needed  to  complete  the  7- 
year  and  10-year  MACT  standards  on 
time  is  difficult  to  predict.  Nevertheless, 
given  the  EPA's  experience  of  the 
MACT  standards  completed  to  date. 
EPA  believes  that  the  amount  of  work 
can  be  significantly  reduced  by 
streamlining  and  re-engineering  the  way 
these  standards  are  developed.  This 
work  helps  EPA  appropriately 
subcategorize  source  categories,  define 
the  MACT  floor  (see  Section  112(d)). 
address  emissions  of  special  HAPs  (e.g.. 
Great  Waters  and  urban  air  toxics),  and 
evaluate  potential  regulatory  options 
beyond  the  MACT  floor. 

Resources  have  been  traditionally 
used  by  EPA  to  gather  and  analyze 
essentially  all  the  data  and  information 
necessary  to  reach  the  regulatory 
decisions  associated  with  standards 
such  as  MACT  standards.  Many  of  the 
7-year  and  10-year  MACT  standards  had 
not  been  studied  by  EPA  prior  to  recent 
years.  Traditionally,  EPA  has  found  that 
it  takes  about  4  years  to  develop 
national  technology-based  standards 
such  as  MACT  standards.  Accordingly, 
to  complete  the  7-year  MACT  standards 
by  November  1997,  EPA  had  to  begin  in 
earnest  to  work  on  these  standards  early 
in  1994.  Thus,  to  complete  the  7-year 
MACT  standards  on  time,  EPA  needs  to 
reduce  the  amount  of  work  and  time 
associated  with  these  standards. 

In  order  to  meet  both  the  7-year  and 
10-year  deadlines,  EPA  has  concluded 
that  it  must  develop  new  approaches  to 
streamline  the  standard  setting  process 
and  to  leverage  its  limited  resources.  To 
that  end,  EPA  is  currently  initiating  a 
new  process  for  developing  MACT 
standards  that  involves  a  partnership 
with  states,  industry,  and  environmental 
organizations.  This  partnership,  called 
MACT  Partnerships,  is  founded  on  the 
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mutual  interests  of  all  the  major 
stakeholders  in  the  air  toxics  prograin. 

For  many  source  categories  for  which 
MACT  standards  are  required.  State  and 
local  agency  personnel  have  the 
expertise,  information  and  desire  to 
provide  technical  assistance  for  the 
development  of  MACT  standards. 
Industry  personnel  are  also  invaluable 
sources  of  technical  expertise  and  data 
needed  to  develop  MACT  standards.  In 
addition,  envirorunental  groups  have  a 
thorough  understanding  of  the  interests 
of  the  public  and  can  assist  in  the 
development  of  as  many  MACT 
standards  as  practical. 

III.  Streamlined  MACT  Development 
Approach 

The  MACT  Partnerships  program,  as 
currently  envisioned,  involves  two 
phases  for  each  MACT  standard.  The 
first  phase  involves  development  of  a 
"presumptive  MACT"'.  A  "presumptive 
MACT"  is  not  an  emission  standard;  but 
it  serves  as  a  statement  of  current 
knowledge  of  maximum  available 
control  technologies  and  a  basis  for  a 
decision  on  how  to  develop  the 
emission  standard  for  the  source 
category  involved.  The  second  phase  is 
the  formal  standard  development 
process,  which  results  in  a  promulgated 
MACT  standard  for  the  source  category. 

In  the  first  phase  of  the  MACT 
Partnerships  program,  the  development 
of  a  "presumptive  MACT",  begins  with 
two  main  steps:  (1)  A  meeting  between 
EPA  and  State  and  local  agencies, 
known  as  the  presumptive  MACT 
meeting  and  (2)  consultations  with 
industry,  environmental  and  other 
interest  groups.  In  the  presumptive- 
MACT  meeting,  EPA,  and  States  review 
available  information  to  estimate  what 
MACT  would  be  if  only  this  information 
were  used  in  the  determination.  This 
draft  presumptive  MACT  then  goes 
through  a  consultation  stage  where 
industry  and  environmental  groups  are 
invited  to  comment  on  the  selected 
presumptive  MACT.  After  this 
consultation.  EPA  and  the  State/local 
agencies  determine  a  final  presumptive 
MACT  and  how  best  to  complete  the 
development  of  a  standard,  with  the 
normal  opportunities  for  public 
comment.  This  determination  of  a 
presumptive  MACT  and  a  decision  on 
how  to  complete  development  of  a 
standard  are  the  two  products  of  the 
first  phase. 

For  the  second  phase  of  MACT 
Partnerships,  EPA  envisions  the  use  of 
one  of  three  basic  regulatory 
development  paths:  Adopt-a-MACT, 
share-a-MACT,  or  a  streamlined- 
traditional  approach.  In  all  cases,  EPA 
would  eventually  propose  and  then 


promulgate  the  MACT  standard.  The 
"Adopt-a-MACT"  path  allows  EPA  to 
enter  into  an  agreement  with  a  State 
wherein  the  State  would  accept  primary 
responsibility  for  data  collection  and 
analysis.  Alternatively,  a  "aikare-a- 
MACT"  path  allows  states,  industry  or 
both  to  share  with  EPA  the 
responsibility  for  developing  the 
underlying  data  and  analysis  from 
which  EPA  would  determine  the  MACT 
emission  limitation.  When  no  suitable 
partners  can  be  found,  a  "streamlined- 
traditional"  path  is  the  last  alternative. 
In  the  "streamlined-traditional"  path. 
EPA  would  go  through  a  streamlined 
process  of  the  traditional  rule 
development,  with  a  presumptive 
MACT  specification  as  an  intermediate 
stage.  No  matter  what  path  is  chosen, 
almost  all  standards  would  go  through 
phase  one,  namely,  the  presumptive 
MACT  meeting  and  the  second 
consultative  stage. 

The  EPA  has  successfully  worked 
with  States  and  industry  in  the 
development  of  presumptive  MACT  in 
two  pilot  projects.  One  project 
concerned  the  MACT  standard  primary 
aluminum  manufacturing.  The- States  of 
Washington  and  New  York  worked  with 
EPA  in  the  development  of  a 
presumptive  MACT.  In  addition,  the 
Aluminum  Manufacturers  Association 
and  its  member  compeuiies  participated. 
For  the  second  project,  EPA  worked 
with  the  States  of  Wisconsin  and 
Maryland  to  develop  a  presumptive 
MACT  for  bakers  yeast  manufacturing. 
Both  EPA  and  State  partners  have 
worked  with  the  industry  to  move  from 
the  presumptive  MACT  to  develop  a 
MACT  standard  that  is  scheduled  to  be 
proposed  in  the  fall  of  1995. 

Currently,  EPA  is  beginning  more 
than  25  projects  within  the  MACT 
Partnerships  program.  Presumptive 
MACT  meetings  are  scheduled  over  the 
next  several  months.  For  the 
information  of  the  public,  EPA  has 
developed  a  table  of  these  projects  and 
has  added  it  to  the  Technology  Transfer 
Network  bulletin  board  system  (TTN 
BBS)  See  ADDRESSES  section  above  for 
information  on  how  to  access  the  TTN 
BBS.  The  list  can  be  found  under  the 
Clean  Air  Act  (Rules/Guidance/Policy) 
section.  Tittle  III:  Hazardous  Air 
Pollutants  subsection  and  then  the 
Status  of  Rules/Projects  portion  of  the 
TTN  BBS. 

In  summary,  the  MACT  Partnerships 
program  is  one  way  to  pursue  new, 
assertive  ways  to  develop  MACT 
standards.  MACT  Partnerships  is 
characterized  by  EPA  and  State/ 
localities  working  together  with 
industry  and  environmentalists  to  fulfill 
the  mandate  to  set  MACT  standards  for 


sources  of  hazardous  air  pollutants. 
Given  the  mutual  interest  of  all  the 
stakeholders  and  EPA's  current 
"budgetary"  situation  Within  the  air 
toxics  program,  EPA  has  begun 
redefining  its  role  in  selected  areas  of 
MACT  standard  development  for  many 
MACT  standards  as  a  coordinator  and 
facilitator. 

rV.  Request  for  Comments 

With  this  notice  the  EPA  is  requesting 
comments  on: 

(1)  The  concept  of  MACT 
Partnerships  as  an  approach  for 
streamlining  the  development  of  MACT 
standards, 

(2)  How  to  improve  the  MACT 
Partnership  approach, 

(3)  Ahemative  ways  to  streamline  the 
MACT  development  process,  and 

(4)  Using  presumptive  MACT  as  a 
starting  point  for  case-by-case  MACT 
determinations. 

V.  Administrative  Requirement 

A.  Paperwork  Reduction  Act 

The  request  for  comments  detailed  in 
this  notice  seeks  voluntary  responses 
and  does  not  affect  information 
collection  burdens. 

B.  Executive  Order  12866  Review 

This  notice  is  a  request  for  comments 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  It  was  not 
considered  significant. 

Dated:  March  14,  1995. 
Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  9S-7492  Filed  3-28-95;  8:45  am) 
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40  CFR  Part  63 
[AD-FRL-5175-0] 
RIN  2060-AE37 

National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions 
From  the  Production  of  Acrylonitrile 
Butadiene  Styrene  (ABS)  Resin, 
Styrene  Acrylonitrile  (SAN)  Resin, 
Methyl  Methacrylate  Acrylonitrile 
Butadiene  Styrene  (MABS)  Resin, 
Methyl  Mettiacrylate  Butadiene  Styrene 
(MBS)  Resin,  Polystyrene  Resin,  Poly 
(Ethylene  Terephthalate)  (PET)  Resin, 
and  Nitrile  Resin  (Group  IV  Polymers 
and  Resins) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  The  proposed  rule  would 
reduce  emissions  of  organic  hazardous 
air  pollutants  (HAP)  from  existing  and 
new  facilities  that  manufactiu^  one  or 
more  of  the  following  Group  IV 
polymers  and  resins:  Acrylonitrile 
butadiene  styrene  (ABS)  resin,  styrene 
acrylonitrile  (SAN)  resin,  methyl 
methacrylate  acrylonitrile  butadiene 
styrene  (MABS)  resin,  methyl 
methacrylate  butadiene  styrene  (MBS) 
resin,  polystyrene  resin,  poly  (ethylene 
terephthalate)  (PET)  resin,  and  nitrile 
resin.  The  EPA  is  in  the  process  of 
developing  standards  for  a  v^de  range  of 
types  of  polymer  and  resin  production 
facilities.  The  polymers  and  resins 
covered  by  this  proposed  rule  are 
thermoplastics,  and  with  two 
exceptions,  use  styrene  as  the  dominant 
feedstock.  These  thermoplastics  are 
basically  intermediate  products  used  to 
produce  automotive  plastic  parts, 
appliances  and  appliance  parts, 
housewares,  polyester  fibers,  packing 
and  containers,  soft  drink  bottles,  and 
toys.  In  the  production  of 
thermoplastics,  a  variety  of  organic  HAP 
are  used  as  monomers  or  are  created  as 
by-products.  The  organic  HAP  emitted 
by  the  facilities  covered  by  this 
proposed  rule  include  styrene, 
acrylonitrile,  butadiene,  ethylene  glycol, 
methanol,  acetaldehyde,  and  dioxane. 
Some  of  these  pollutants  are  considered 
to  be  mutagens  and  carcinogens,  and  all 
can  cause  reversible  or  irreversible  toxic 
effects  following  exposure.  The 
proposed  rule  is  estimated  to  reduce 
organic  HAP  emissions  from  existing 
facilities  by  11,750  megagrams  per  year 
(Mg/yr).  The  emission  reductions 
achieved  by  these  standards,  when 
combined  with  the  emission  reductions 
achieved  by  other  similar  standards, 
will  achieve  the  primary  goal  of  the 
Clean  Air  Act  (Act)  as  amended  in  1990, 
which  is  to  "enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population". 

The  proposed  rule  implements 
section  112(d)  of  the  Act,  which 
requires  the  Administrator  or 
Administrator's  designee,  hereafter 
referred  to  as  Administrator,  to  regulate 
emissions  of  HAP  listed  in  section 
112(b)  of  the  Act.  The  intent  of  this  rule 
is  to  protect  the  pnblic  by  requiring  the 
maximum  degree  of  reduction  in 
emissions  of  organic  HAP  from  new  and 
existing  major  sources,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air 
quality,  health  and  environmental 
impacts,  and  energy  requirements. 

Under  today's  action,  the  EPA  is  also 
proposing  to  revise  subpart  DDD  of  40 
CFR  part  60  by  removing  all  references 


to  polystyrene  and  PET  facilities 
contained  therein.  This  proposed  action 
is  being  taken  because  today's  proposed 
rule  would  supersede  the  requirements 
specified  in  subpart  DDD  of  40  CFR  part 
60  for  polystyrene  and  PET  facilities. 

Finally,  under  today's  action,  the  EPA 
is  proposing  to  add  nitrile  resin 
production  to  the  source  category  list 
under  section  112(c)  of  the  Act  and  to 
the  source  category  schedule  under 
section  112(e)  of  the  Act  with  a 
promulgation  date  no  later  than 
November  15,  2000. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  May  30,  1995. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  April  19, 1995,  a  public 
hearing  will  be  held  on  April  28,  1995 
beginning  at  10  a.m.  Persons  interested 
in  attending  the  hearing  should  call  Ms. 
Marguerite  Thweatt  at  (919)  541-5607  to 
verify  that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  April  19,  1995  by 
contacting  Ms.  Marguerite  Thweatt; 
Organic  Chemicals  Group,  (MD-13),  U. 
S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5607. 

ADDRESSES:  Comrnents.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  No.  A-92^5, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below.  The  public  hearing,  if 
required,  will  be  held  at  the  EPA's 
Office  of  Administration  Auditorium, 
Research  Triangle  Park,  North  Carolina. 

The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday;  telephone  number  (202) 
382-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
rule,  contact  Mr.  Leslie  Evans  at  (919) 
541-5410,  Organic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Envirorunental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  text  is  not  included 
in  this  Federal  Register  document,  but 
is  available  in  Docket  No.  A-92— 45,  on 
the  Technology  Transfer  Network 
(TTN),  or  from  the  EPA  contact  person 
designated  in  this  notice.  The  TTN. 
EPA's  electronic  bulletin  board. 


provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14,400 
bps  modem.  If  more  information  on  the 
TTN  is  needed,  call  the  HELP  fine  at 
(919) 541-5384. 

In  addition  to  the  proposed  regulatory 
text,  the  Basis  and  Purpose  Document, 
which  contains  the  rationale  for  the 
various  components  of  the  standard,  is 
available  in  the  docket  (Docket  No.  A- 
92-45,  Category  II-A),  and  on  the  TTN. 
This  document  is  entitled  Hazardous 
Air  Pollutant  Emissions  From  Process 
Units  in  the  Thermoplastics 
Manufacturing  Industry — Basis  and 
Purpose  Document  for  Proposed 
Standards,  March  1995,  and  has  been 
assigned  document  number  EPA-453/ 
R-95-004a. 

Other  materials  related  to  this 
rulemaking,  including  technical 
memoranda,  are  available  for  review  in 
the  docket.  Some  of  these  memoranda 
have  been  compiled  into  a  single 
dociunent,  the  Supplementary 
Information  Document  (SID),  to  allow 
interested  parties  more  convenient 
access  to  the  information.  The  SID  is 
available  in  the  docket  (Docket  No.  A- 
92-45,  Category  II-A)  and  from  the  EPA 
Library  by  caUing  (919)  541-2777.  The 
document  is  entitled  Hazardous  Air 
Pollutant  Emissions  From  Process  Units 
in  the  Thermoplastics  Manufacturing 
Industry — Supplementary  Information 
Document  for  Proposed  Standards, 
March  1995,  and  has  been  assigned 
document  number  EPA-453/R-95-003a. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  List  of  Affected  Source  Categories 
n.  Baclcground 

A.  Summary  of  Considerations  Made  in 
Developing  This  Rule 

B.  Regulatory  Background 

ni.  Authority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 
rV.  Summary  of  Proposed  Standards 

A.  Source  Categories  To  Be  Regulated 

B.  Relationship  to  Other  Rules 

C.  Pollutants  To  Be  Regulated 

D.  Affected  Emission  Points 

E.  Format  of  the  Standards 

F.  PropKJsed  Standards 

G.  Compliance  and  Performance  Test 
Provisions  and  Monitoring  Requirements 

H.  Recordkeeping  and  Reporting 
Requirements 

V.  Solicitation  of  Comments 

VI.  Summary  of  Environmental,  Energy.  Cost. 

and  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

B.  Primary  Air  Impacts 

C.  Non-Air  Impacts 


UMI 


16092 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29,  1995  /  Proposed  Rules  16093 


^ 


D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

VII.  Administrative  Requirements 

A.  Public  Hearing 

B.  [)ocket 

C.  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act 

G.  Miscellaneous 

I.  List  of  Affected  Source  Categories 

Section  11 2  of  the  Act  requires  that 
the  EPA  evaluate  and  control  emissions 
of  HAP.  The  control  of  HAP  is  achieved 
through  promulgation  of  emission 
standards  under  sections  112(d)  and 
112(f)  of  the  Act  and  work  practice  and 
equipment  standards  under  section 
112(h)  of  the  Act  for  categories  of 
sources  that  emit  HAP.  On  July  16, 
1992.  the  EPA  published  an  initial  list 
of  major  and  area  source  categories  to  be 
regulated,  as  required  under  section 
112(c)  of  the  Act.  Included  on  that  list 
were  major  sources  emitting  HAP  from 
ABS.  SAN.  MABS,  MBS.  polystyrene, 
and  PET.  Nitrile  resin  production  is 


being  added  to  the  source  category  list 
under  section  112(c)  of  the  Act  because, 
based  on  information  obtained  during 
the  gathering  of  HAP  emission  data  for 
this  proposed  rule,  the  one  facility 
identified  as  producing  nitrile  resins 
was  determined  to  be  a  major  source. 
Further,  the  EPA  decided  to  include 
nitrile  resin  production  under  today's 
proposed  rule  because  of  similarities  in 
process  operations,  emission 
characteristics,  and  control  device 
applicability  and  costs  with  the  various 
styrene-based  resin  source  categories. 
For  the  purpose  of  this  notice,  these 
seven  polymer  and  resin  source 
categories  are  collectively  referred  to  as 
the  Group  IV  polymers  and  resins  or  the 
Group  IV  thermoplastics. 

The  EPA  identified  a  total  of  66 
facilities  producing  one  or  more  of  the 
Group  rV  thermoplastics.  Twenty 
facilities  were  identified  that  produced 
thermoplastics  using  multiple  processes 
and,  thus,  fall  within  multiple 
subcategories.  For  example,  six  of  the 
PET  facilities  use  both  the  continuous 
terephthalic  acid  (TPA)  process  and  the 
continuous  dimethyl  terephthalate 
(DMT)  process. 


All  of  the  facilities  considered  in  the 
analysis  supporting  today's  proposed 
rule  are  believed  to  be  major  sources 
according  to  the  1990  Amendments 
criterion  of  emitting  or  of  having  the 
potential  to  emit  10  tons  per  year  (tons/ 
yr)  of  any  one  HAP  or  25  tons/yr  of 
combined  HAP.  (A  year,  for  the 
purposes  of  compliance  with  this  rule, 
is  any  consecutive  twelve  month  period 
or  365  rolling  days).  The  proposed  rule 
would  apply  to  all  major  sources  that 
produce  any  of  the  seven  thermoplastics 
identified  in  this  notice.  Area  sources 
would  not  be  subject  to  this  proposed 
rule. 

In  developing  the  background 
information  to  support  the  proposed 
rule,  the  EPA  chose  to  subcategorize 
four  of  the  seven  source  categories  for 
purposes  of  analyzing  the  maximum 
achievable  control  techn 
floors  and  developing  regu 
alternatives.  A  source  categi 
subcategorized  to  account  fi 
differences  in  production 
material  usage,  or  both.  Tab 
summarizes  the  subcategories 
developed. 


jor 
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Table  i  .— Subcategorization  of  Group  IV  Polymers  and  Resins« 


Source  category 

Sutx^tegory 

* 

Numtier  o(  fa- 
cilities in  sut>- 
category" 

ABS , 

Continuous  mass 

5 

Continuous  emulsion 

2 

Batcti  emulsion  

4 

Batch  suspension  

2 

Batch  latex  

1 

SAN  

Continuous 

3 

Batch 

9 

ASA/AMSAN  

1 

Polystyrene 

Continuous 

22 

Batch 

11 

EPS 

7 

PET 

TPA.  continuous  

12 

TPA.  batch  

DMT.  continuous  

1 
10 

DMT.  tatch  

10 

•  As  discussed  in  Vne  text,  subcategorization  was  not  needed  for  MABS,  MBS.  and  nitrile  facilities.  Thus,  these  source  categories  are  not 
shown  in  this  table. 

"  NumtDer  of  facilities  include  one  or  more  process  units  of  each  descrltwd  subcategory.  Some  facilities  use  nrore  than  one  type  of  production 
method  or  raw  material  (process).  Therefore,  it  is  incorrect  to  sum  these  numbers  to  calculate  the  total  numtier  of  facilities  within  a  source  cat- 
egory. 

ASA=acrylonitnle  styrene  acrylate. 

AMSAN=alptia  methyl  styrene  acrylonitrile. 

EPS=exparKJat)le  polystyrene. 

TPA=terephtfialic  acid. 

DMT=dimettiyl  terephthalate. 


No  subcategorization  was  found  to  be 
justified  for  the  three  facilities 
producing  MBS.  Only  one  facility  was 
found  to  produce  MASS  and  only  one 
to  produce  nitrile  resins.  Hereafter,  for 
purposes  of  this  preamble  and  the 
proposed  standards,  the  terms 
"subcategory"  and  "subcategories" 


include  the  production  of  MBS,  MABS, 
and  nitrile  even  though  these  are  source 
categories. 

Upon  inspection  (see  Section  IV, 
Summary  of  Proposed  Standards),  it 
may  appear  that  subcategorization  does 
not  affect  the  outcome  of  the  proposed 
standards  since  the  same  level  of  control 


is  required  across  most  of  the 
subcategories  for  a  given  type  of 
emission  point  (e.g.,  storage  vessel, 
process  vent,  etc.).  In  fact, 
subcategorization  does  affect  the 
proposed  level  of  control  for  individual 
types  of  emission  points.  As  the 
development  of  the  proposed  standards 


progressed  beyond  the  technical 
analyses  and  the  structure  of  the 
regulation  was  examined,  the  EPA 
considered  different  options  that  would 
create  fewer  subcategories  for  defining 
the  source  categories. 

In  previous  rules,  the  EPA  considered 
by-products,  co-products,  and 
intermediates  to  be  products  of  a 
process.  In  the  implementation  of  these 
previous  rules,  there  has  been  confusion 
over  the  meaning  of  the  terms  "product" 
and  "to  produce"  and  the  correct  way 
to  decide  whether  a  source  "produces" 
a  listed  chemical  and  is  subject  to  the 
standard. 

This  confusion  arises  because  of  the 
complexity,  diversity,  and  the  highly 
integrated  nature  of  the  subject 
industries. 

Because  of  this  confusion, 
applicability  will  be  based  on  the 
primary  product  that  is  produced  by  a 
thermoplastic  product  process  unit.  By- 
products, co-products,  and  isolated 
intermediates  would  not  be  considered 
in  determining  applicability.  For  the 
purposes  of  this  rule,  the  EPA  does  not 
consider  wastes  to  be  products.  Also, 
impurities  or  trace  contaminants  that 
are  coincidentally  processed  and  are  not 
isolated  are  not  considered  to  be  a 
product. 

The  primary  product  of  the 
thermoplastic  product  process  unit  is 
determined  only  once,  and  the 
determination  would  be  based  on  the 
product  that  represents  the  leirgest 
percentage  of  the  total  mass  produced 
by  the  thermoplastic  product  process 
unit. 

II.  Background 

A.  Summary  of  Considerations  Made  in 
Developing  This  Rule 

The  Act  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
public  health  and  welfare  and  the 
productive  capacity  of  its  population" 
(section  101(b)(1)  of  the  Act).  As  such, 
this  regulation  protects  the  public 
health  by  reducing  emissions  of  some  of 
the  HAP  listed  in  section  112(b)(1)  of 
the  Act. 

The  HAP  Usted  in  section  112(b)(1)  of 
the  Act  emitted  by  the  thermoplastic 
facilities  covered  by  this  proposed  rule 
include  styrene,  acrylonitrile, 
butadiene,  ethylene  glycol,  methanol, 
acetaldehyde,  and  dioxane.  Some  of 
these  pollutants  are  considered  to  be 
mutagens  and  carcinogens,  and  all  can 
cause  reversible  or  irreversible  toxic 
effects  following  exposure.  The 
potential  toxic  effects  include  eye,  nose, 
throat,  and  skin  irritation;  liver  and 
kidney  toxicity,  and  neurotoxicity. 


These  effects  can  range  from  mild  to 
severe.  In  extreme  circumstances,  death 
can  result  from  exposure.  These  adverse 
health  effects  are  associated  with  a  wide 
range  of  ambient  concentrations  and 
exposure  times  and  are  influenced  by  • 
source-specific  characteristics  such  as 
emission  rates  and  local  meteorological 
conditions.  Health  impacts  are  also 
dependent  on  multiple  factors  that 
affect  human  variability  such  as 
genetics,  age,  health  status  (e.g.. 
presence  of  pre-existing  disease)  and 
lifestyle.  Due  to  the  volatility  and 
relatively  low  potential  for 
bioaccumulation  of  these  pollutants,  air 
emissions  are  not  expected  to  deposit  in 
land  or  water  and  cause  subsequent 
adverse  human  health  or  ecosystem 
effects. 

The  EPA  does  not  have  the  type  of 
ciurent  detailed  data  on  each  of  the 
thermoplastic  facilities  covered  by  this 
rule,  and  the  people  Uving  around  the 
facilities,  that  would  be  necessary  to 
conduct  an  analysis  to  determine  the 
actual  population  exposures  to  the 
organic  HAP  emitted  from  these 
facilities  and  resulting  health  effects. 
Therefore,  the  EPA  does  not  know  the 
extent  to  which  the  adverse  health 
effects  described  above  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  the  promulgated 
standard  will  substantially  reduce 
emissions  and  exposures  to  the  level 
achievable  with  maximum  achievable 
control  technology. 

The  alternatives  considered  in  the 
development  of  this  regulation, 
including  those  alternatives  selected  as 
standards  for  new  and  existing  sources, 
are  based  on  process  and  emissions  data 
received  from  the  existing  facilities 
known  by  the  EPA  to  be  in  operation. 

Regulatory  alternatives  more  stringent 
than  the  MACT  floor  were  selected 
when  they  were  judged  to  be  reasonable 
"taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements"  (Section  112(d)(2)  of  the 
Act).  In  most  instances,  the  proposed 
standards  reflect  regulatory  alternatives 
that  are  judged  to  be  reasonable  and  are 
equivalent  to  or  more  stringent  than  the 
MACT  floor.  In  a  few  instances,  the 
MACT  floor  was  found  to  have  a 
relatively  high  cost.  In  these  cases,  the 
MACT  floor  was  chosen  because  a  less 
costly,  yet  otherwise  reasonable, 
regulatory  alternative  was  not  available. 

The  proposed  standards  give  existing 
facilities  3  years  from  the  date  of 
promulgation  to  comply.  This  is  the 
maximum  amount  allowed  by  the  Act. 
Based  on  the  number  of  existing  sources 


affected  by  this  rule,  the  EPA  believes 
that  required  retrofits  or  other  actions 
can  be  achieved  in  the  timeframe 
allotted.  New  facilities  are  required  to 
comply  with  the  standard  upon  start-up. 
The  EPA  sees  no  reason  why  new 
facilities  would  not  be  able  to  comply 
with  the  requirements  of  the  standards 
upon  start-up. 

Included  in  the  proposed  rule  are 
methods  for  determining  initial 
compliance  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  affected 
sources  will  comply  with  the  standards 
both  initially  and  over  time.  However, 
the  EPA  has  made  every  effort  to 
simplify  the  requirements  in  the  rule. 
This  rule  refers  extensively  to  the  HON 
(40  CFR  part  63,  subparts  F.  G.  and  H). 
In  doing  so,  this  rule  has  benefited  from 
the  extensive  public  debate  and 
participation  experienced  in  the  HON 
rulemaking.  The  EPA  has  also  attempted 
to  maintain  consistency  with  existing 
regulations  by  either  incorporating  text 
frtim  existing  regulations  or  referencing 
the  applicable  sections,  depending  on 
which  method  would  be  least  confusing 
for  a  given  situation. 

Representatives  from  other  interested 
EPA  offices  and  programs,  including 
State  and  Regional  environmental 
agency  personnel,  participated  in  the 
regulatory  development  process  as 
members  of  the  Work  Group.  The  Work 
Group  is  involved  in  the  regulatory 
development  process,  and  is  given 
opportunities  to  review  and  comment 
on  the  regulation  before  proposal  and 
promulgation.  Therefore,  the  EPA 
believes  that  the  implication  to  other 
EPA  offices  and  programs  has  been 
adequately  considered  during  the 
development  of  these  standards.  In 
addition,  the  EPA  has  met  with  some 
members  of  industry  concerning  these 
standards.  Finally,  industry,  regulatory 
authorities,  and  environmental  groups 
will  have  the  opportunity  to  comment 
on  the  proposed  standards  and  provide 
additional  information  during  the 
public  comment  period  following 
proposal. 

Tnese  standards  will  result  in  an 
organic  HAP  emission  reduction  of 
11,750  Mg/yr  for  existing  facilities  and 
7,395  Mg/yr  for  new  sources.  The 
emission  reductions  achieved  by  these 
standards,  when  combined  with  the 
emission  reductions  achieved  by  other 
standards  mandated  by  the  Act.  will 
achieve  the  primary  goal  of  the  Clean 
Air  Act,  which  is  to  "enhance  the 
quality  of  the  Nation's  air  resources  so 
as  to  promote  the  public  health  and 
welfare  and  the  productive  capacity  of 
its  population." 
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B.  Regulatory  Background 

In  1990  (55  PR  51010.  December  11, 
1990),  the  EPA  promulgated  new  source 
performance  standards  (NSPS)  affecting 
four  types  of  polymer  manufacturing 
facilities  (subpart  DDD  of  40  CFR  part 
60).  Two  of  these  four  types — 
polystyrene  and  PET — are  being  affected 
by  today's  proposed  rule,  in  addition, 
polystyrene  manufacturing  facilities 
may  be  subject  to  State  regulations  as 
the  result  of  a  control  techniques 
guideline  (CTG)  document  (EPA-450/3- 
83-008,  November  1983;  Docket  No.  A- 
92-45,  Category  II-A)  addressing,  in 
part,  polystyrene  manufacturing. 

For  polystyrene,  subpart  DDD  applies 
to  those  facilities  that  use  a  continuous 
process  to  manufacture  general  purpose 
or  high  impact  polystyrene.  Facilities 
that  produce  general  purpose  or  high 
impact  polystyrene  using  a  batch 
process  were  not  covered  under  subpart 
DDD  because  information  at  that  time 
indicated  that  no  new  facilities  would 
be  constructed  using  batch  processes  to 
produce  general  purpose  or  high  impact 
polystyrene.  Subpart  DDD  also  applies 
to  all  facilities  that  manufacture 
expandable  polystyrene  (EPS), 
regardless  of  the  process  used. 

For  general  purpose  or  high  impact 
polystyrene  facilities  using  a  continuous 
process  and  all  facilities  producing  EPS, 
subpart  DDD  requires  control  of 
continuous  process  volatile  organic 
compound  (VOC)  emissions  from  each 
material  recovery  section.  The  standard 
for  material  recovery  section  process 
emissions  is:  (1)  Limit  the  emissions  of 


total  organic  compounds  (TOC)  (minus 
methane  and  ethane)  to  0.0036 
kilograms  (kg)  of  TOC  per  megagram 
(Mg)  of  product  (0.0036  pounds  (lbs) 
TOC/ 1,000  lbs  of  product)  from  each 
material  recovery  section,  (2)  limit  the 
outlet  gas  temperature  from  each  final 
condenser  in  each  material  recovery 
section  to  -  25  degrees  Celcius  ( -  25°  C) 
( -  13°  Fahrenheit  ( -  13°  F)),  or  (3) 
reduce  emissions  from  each  material 
recovery  section  by  98  weight  percent  or 
to  20  parts  per  million  by  volume 
(ppmv).  Modified  or  reconstructed 
affected  facilities  with  uncontrolled 
emission  rates  at  or  below  0.05  kg  TOC 
per  Mg  of  product  were  exempted  from 
this  part  of  subpart  DDD. 

Like  subpart  DDD,  the  CTG  applies  to 
material  recovery  section  continuous 
process  emissions  at  polystyrene 
facilities  using  a  continuous  process. 
The  CTG's  recommended  emission  limit 
is  0.12  kg  TOC/Mg  of  product. 

Subpart  DDD  also  requires  control  of 
VOC  emissions  from  equipment  leaks 
from  polystyrene  facilities  using  a 
continuous  process  and  from  all  EPS 
facilities.  With  one  exception,  subpart 
DDD's  standards  for  equipment  leaks  are 
the  same  as  those  for  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI)  facilities  imder  subpart  W  of 
40  CFR  part  60.  The  one  exception 
concerns  polymer  pumps  that  are 
designed  with  a  "bleed  port."  Such 
pumps  are  exempted  from  the  definition 
of  a  "visible  leak  of  fluid,"  but  the 
exemption  expires  when  the  existing 
pump  is  replaced  or  reconstructed. 


As  mentioned  previously,  subpart 
DDD  also  applies  to  PET  facilities  that 
use  either  a  DMT  or  TPA  continuous 
process.  Subpart  DDD  does  not  apply  to 
PET  facilities  that  use  a  batch  process 
because  the  EPA  did  not  expect  any  new 
PET  facilities  to  be  constructed  using  a 
batch  process.  For  PET  facilities  using  a 
continuous  process,  subpart  DDD  only 
requires  control  of  selected  process 
emissions.  Standards  were  not  proposed 
or  promulgated  for  equipment  leak 
emissions  at  PET  facilities  because 
available  information  at  that  time 
showed  that  equipment  leak 
components  at  facilities  using  the 
continuous  TPA  process  were  in  heavy 
liquid  service  and  that  continuous  DMT 
facilities  were  already  covered  by  the 
SOCMI  equipment  leak  standards 
(subpart  W  of  40  CFR  part  60). 

Table  2  summarizes  subpart  DDD 
requirements  for  process  emissions  for 
new,  modiHed,  or  reconstructed  PET 
faciUties.  For  both  DMT  and  TPA 
continuous  facilities,  subpart  DDD 
limits  ethylene  glycol  emissions  from 
the  polymerization  reaction  section  by 
requiring  compliance  with  an  emission 
rate  limit  (0.02  kg  TOC/Mg  of  product) 
and  an  ethylene  glycol  weight  percent 
concentration  limit  (either  0.35  or  6.0 
percent  depending  on  the  type  of 
process)  for  the  cooling  water  in  the 
cooling  tower.  In  addition,  subpart  DDD 
limits  process  emissions  from  the 
material  recovery  section  at  continuous 
DMT  facilities  and  from  the  raw 
material  preparation  section  at 
continuous  TPA  facilities. 


Table  2.— Summary  of  NSPS  Pet  Standards 


Process 

Affected 
facility 

Viscosity 

Number  of  erxl 
finishers 

Type  of  vacuum  producer 

Standard 

DMT  

Material 
Recov- 
ery. 

Poty- 
menzati- 
on  Re- 
action. 

Raw  Ma- 
terials 
Prepa- 
ration. 

Low 

High 

Low 

High 

Low 

High  

0.018  kg  TOC/Mg  of  product  OR  limit  tem- 
perature to  *37  °f  from  each  final  corv 
denser  in  the  material  recovery  section. 

(same  as  atx>vel 

Single 

Multipte „.... 

(same  as  abovet 

DMT  

Not  steam  jets 

0.02  kg  TOC/Mg  of  product. 

0.02  kg  TOC/Mg  of  product  AND  0  35  per- 
cent ethylene  glycol  by  weight  in  tt>e  ef- 
fluent exiting  ttie  vacuum  system. 

0.02  kg  TOC/Mg  of  product. 

0.02  kg  TOC/Mg  of  product  AND  0.35  per- 
cent ethylene  glycol  by  weight  in  ttie  ef- 
fluent exiting  tt>e  vacuum  system. 

0.02  kg  TOC/Mg  of  product. 

0.02  kg  TOC/Mg  of  product  AND  6.0  per- 
cent ethylene  glycol  by  weight  in  ttie 
cooling  water  in  the  cooling  tower. 

0.C4  kg  TOC/Mg  of  product. 

(same  as  above). 

Single  , 

Multiple 

Steam  jets 

Not  steam  jets 

Steam  jets 

Not  steam  jets 

Steam  jets 

TPA  

Stngle 

TABLE  2.— SUMMARY  OF  NSPS  PET  STANDARDS— Continued 

Process 

Affected 
facility 

Viscosity 

Number  of  end 
finishers 

Type  of  vacuum  producer 

Standard 

TPA  

Polym- 
erization 
Reac- 
tion. 

Low 

High 

Multiple 

Not  steam  lets 

(same  as  atx>ve). 

0.02  kg  T<X/Mg  of  product. 

0.02  kg  TOC/Mg  of  product  AND  0.35  per- 
cent ethylene  glycol  by  weight  in  the  ef- 
fluent exiting  the  vacuum  system. 

0.02  kg  TOC/h^  of  product. 

0.02  kg  TOC/Mg  of  product  AND  0.35  per- 
cent ethylene  glycol  by  weight  in  the  ef- 
fluent exiting  ttie  vacuum  system. 

0.02  kg  TOC/I^  of  product 

0.02  kg  TOC/f\^  of  product  AND  6.0  per- 
cent ethylene  glycol  by  weight  in  the 
cooling  water  in  the  cooling  tower. 

Single 

Multiple 

Steam  jets 

Not  steam  jets 

Steam  jets ^ 

■ 

Not  steam  jets 

Steam  jets 

Key: 

DMT  =  dimethyl  terephthalate. 

TPA  =  terephthalic  acid. 


In  a  manner  similar  to  polystyrene  faciUties,  subpart  DDD  has  uncontrolled  emission  rate  thresholds  at  or  below 
which  modified  or  reconstructed  PET  facilities  are  exempt.  Table  3  summarizes  these  threshold  emission  rates. 

Table  3.— Summary  of  Pet  Threshold  Emission  Rates 


Production  process 


Poly(ethylene  terephthalate),  dimethyl  terephttialate  process 
Poly(ethylene  terephthalate),  terephthahc  acid  process  


Process  sectkxi 


Material  Recovery  

Polymerization  Reaction 

Raw  Materials  

Preparation 

Polymerization  Reaction 


Uncontrolled 
emission 
rate,  kg 
TCX/Mg 
product* 


0.12«'^ 
l.aO'-^' 

9 

1.80"-^ 
3.92 -^-f J- 


•  "Uncontrolled  emission  rate"  refers  to  ttie  emission  rate  of  a  vent  stream  that  vents  directly  to  the  atmosphere  and  to  the  emission  rate  of  a 
vent  stream  to  tfie  atmospfiere  that  would  occur  in  the  absence  of  any  add-on  control  devKes  but  after  any  material  recovery  devices  that  con- 
stitute part  of  the  normal  matenal  recovery  operations  in  a  process  line  wtiere  potential  emissions  are  recovered  for  recycle  or  resale. 

*■  Emisskxi  rate  applies  to  continuous  emissions  only. 

•^  Applies  to  modified  or  reconstructed  affected  facilities  only. 

<"  Includes  emissions  from  the  cooling  water  tower. 

'  Applies  to  a  process  line  producing  kjw  viscosity  poly(ethylene  terephthalate). 

'  f Applies  to  a  process  line  producing  high  viscosity  poly(ethylene  terephthalate). 

«  See  footnote  h. 

"Applies  to  the  sum  of  emissions  to  the  atnrx)sphere  from  the  polymerization  reactkjn  section  (including  emissions  from  the  cooling  water 
tower)  and  ttie  raw  materials  preparation  section  (i.e.,  ttie  esteriflers). 


In  1994  (59  FR  46350,  September  8, 
1994),  the  EPA  promulgated  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  industrial 
process  cooling  towers  (40  CFR  part  63, 
subpart  G).  This  rule  prohibits  the  use 
of  chromium-based  water  treatment 
chemicals  in  industrial  process  cooling 
towers.  Owners  and  operators  of 
existing  industrial  process  cooling 
towers  must  comply  within  18  months 
of  September  8, 1994,  while  owners  and 
operators  of  new  industrial  process 
cooling  towers  must  comply  by 
September  8,  1994  or  at  initial  start-up, 
depending  on  when  construction  was 
commenced. 


ni.  Authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  Act  gives  the  EPA 
the  authority  to  establish  national 
standards  to  reduce  air  emissions  from 
sources  that  emit  one  or  more  HAP. 
Section  112(b)  contains  a  list  of  HAP  to 
be  regulated  by  NESHAP.  Section  112(c) 
directs  the  EPA  to  use  this  pollutant  list 
to  develop  and  pubUsh  a  list  of  source 
categories  for  which  NESHAP  will  be 
developed.  The  EPA  must  list  all  known 
source  categories  and  subcategories  of 
"major  sources"  (defrned  below)  that 
emit  one  or  more  of  the  hsted  HAP.  A 
major  source  is  defined  in  section  112(a) 


as  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  in  the  aggregate,  considering^ 
controls,  10  tons/yr  or  more  of  any  one 
HAP  or  25  tons/yr  or  more  of  any 
combination  of  HAP.  This  Ust  of  source 
categories  was  published  in  the  Federal 
Register  on  July  16,  1992  (57  FR  31576) 
and  includes  ABS,  SAN,  MABS,  MBS, 
polystyrene,  and  PET.  Today's  action 
proposes  to  add  nitrile  resin  production 
to  this  list. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
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112(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sources.  This  control  level  is  referred  to 
as  MACT.  Consideration  of  control 
levels  more  stringent  than  the  MACT 
floor  (described  below)  must  reflect 
consideration  of  the  cost  of  achieving 
the  emission  reduction,  any  non-air 
quality,  health,  and  environmental 
impacts,  and  energy  requirements. 

The  MACT  floor  is  the  least  stringent 
level  allowed  for  MACT  standards.  For 
new  sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (section  112(d)(3) 
of  the  Act).  Existing  source  standards 
shall  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  p>erforming  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 
112(d)(3)  of  the  Act).  These  two 
minimum  levels  of  control  deflne  the 
MACT  floor  for  new  and  existing 
sources. 

Two  interpretations  have  been 
evaluated  by  the  EPA  for  representing 
the  MACT  floor  for  existing  sources. 
One  interpretation  is  that  the  MACT 
floor  is  represented  by  the  worst 
performing  source  of  the  best  1 2  percent 
performing  sources.  The  second 
interpretation  is  that  the  MACT  floor  is 
represented  by  the  "average  emission 
limitation  achieved"  by  the  best 
performing  sources,  where  the 
"average"  is  based  on  a  measure  of 
central  tendency,  such  as  the  arithmetic 
mean,  median,  or  mode.  This  latter 
interpretation  is  referred  to  as  the 
"higher  floor  interpretation."  In  a  June 
6.  1994  Federal  Register  notice  (59  FR 
29196).  the  EPA  presented  its 
interpretation  of  the  statutory  language 
concerning  the  MACT  floor  for  existing 
sources.  Based  on  a  review  of  the 
statute,  legislative  history,  and  public 
comments,  the  EPA  believes  that  the 
"higher  floor  interpretation"  is  a  better 
reading  of  the  statutory  language.  The 
determination  of  the  MACT  floor  for 
existing  sources  under  today's  rule 
followed  the  "higher  floor 
interpretation." 

IV.  Summary  of  Proposed  Standards 

A.  Source  Categories  To  Be  Regulated 

Today's  proposed  standards  would 
regulate  organic  HAP  process  emissions 


from  facilities  in  one  of  the  18 
thermoplastic  subcategories  listed 
below,  provided  that  a  facility  is 
determined  to  be  a  major  source.  For 
this  proposed  rule,  an  affected  source  is 
defmed  as  one  of  the  following: 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  continuous  emulsion 
process  to  produce  ABS. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  continuous  mass 
process  to  produce  ABS. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  emulsion  process 
to  produce  ABS. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  suspension 
process  to  produce  ABS. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  latex  process  to 
produce  ABS. 

•  All  organic  HAP  emission  points  at 
a  facility  producing  MABS. 

•  All  organic  HAP  emission  points  at 
a  facility  producing  MBS. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  continuous  process  to 
produce  SAN. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  process  to 
produce  SAN. 

•  All  organic  HAP  emission  points  at 
a  facility  producing  ASA/AMSAN. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  continuous  process  to 
produce  polystyrene. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  process  to 
produce  polystyrene. 

•  All  organic  HAP  emission  points  at 
a  facility  producing  EPS. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  continuous  TPA 
process  to  produce  PET  and  any 
collocated  solid  state  processes. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  TPA  process  to 
produce  PET  and  any  collocated  solid 
state  processes. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  continuous  DMT 
process  to  produce  PET  and  any 
collocated  solid  state  processes. 

•  All  organic  HAP  emission  points  at 
a  facility  using  a  batch  DMT  process  to 
produce  PET  and  any  collocated  solid 
state  processes. 

•  All  organic  HAP  emission  points  at 
a  facility  producing  nitrile  resins. 

The  proposed  rule  regulates  emissions 
from  solid  state  PET  processes  if  they 
are  collocated  with  a  TPA  or  DMT  fed 
PET  process,  but  does  not  regulate 
emissions  from  independently  located 
solid  state  PET  processes  (i.e.,  those  that 
purchase  low  molecular  weight  PET 
from  an  off-site  source).  As  part  of  the 
rulemaking,  information  was  submitted 
by  the  industry  for  collocated  solid  state 


PET  processes,  but  none  was  submitted 
for  independently  located  solid  state 
PET  processes. 

(Note:  The  data  request  did  not  distinguish 
solid  state  as  a  separate  process  which  might 
have  precipitated  companies  not  submitting 
data  concerning  PET  produced  by  this 
process.) 

In  addition,  the  EPA  believes  that 
independently  located  solid  state  PET 
processes  are  likely  to  be  non-major 
sources  because  there  is  not  a  significant 
source  of  organic  HAP  emissions  from 
the  solid  state  process.  The  emissions 
from  a  solid  state  process  are  typically 
the  result  of  release  of  residual 
monomer  in  the  low  molecular  weight 
PET.  For  these  reasons,  the  EPA  chose 
not  to  include  independently  located 
solid  state  PET  processes  in  today's 
proposed  rule. 

B.  Relationship  to  Other  Rules 

Sources  subject  to  the  proposed  rule 
are  also  subject  to  other  existing  rules. 
In  some  cases,  the  proposed  rule 
supersedes  existing  rules  and  affected 
sources  are  no  longer  required  to 
comply  with  the  existing  rule.  In  other 
cases,  there  is  no  conflict  between  the 
existing  rule  and  the  proposed  rule,  and 
in  these  cases,  the  affected  source  must 
comply  with  both  rules. 

Sources  subject  to  the  proposed  rule 
and  subject  to  the  NESHAP  for  Certain 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks  (40  CFR 
part  63,  subpart  I)  are  required  to 
continue  to  comply  with  subpart  I  until 
the  compliance  date  of  the  proposed 
rule.  After  the  compliance  date  of  the 
proposed  rule,  compliance  with  the 
proposed  rule  will  constitute 
compliance  with  subpart  I. 

Sources  subject  to  the  proposed  rule 
may  have  storage  vessels  subject  to  the 
NSPS  for  Volatile  Organic  Liquid 
Storage  Vessels  (40  CFR  part  60,  subpart 
Kb).  After  the  compliance  date  for  the 
proposed  rule,  such  storage  vessels  are 
only  subject  to  the  proposed  rule  and 
are  no  longer  required  to  comply  with 
subpart  Kb. 

Some  sources  subject  to  the  proposed 
rule  that  produce  PET  or  polystyrene  are 
also  subject  to  the  NSPS  for  Polymers 
Manufacturing  (40  CFR  part  60,  subpart 
DDD).  After  the  compliance  date  for  the 
proposed  rule,  such  sources  are  only 
subject  to  the  proposed  rule  and  are  no 
longer  required  to  comply  with  subpart 
DDD.  As  part  of  this  rulemaking,  the 
EPA  is  proposing  to  modify  subpart 
DDD  to  exclude  reference  to  the 
manufacture  of  polystyrene  and  PET. 

Sources  subject  to  the  proposed  rule 
may  have  cooling  towers  subject  to  the 
NESHAP  for  Industrial  Cooling  Towers 
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(40  CFR  part  63,  subpart  Q).  There  is  no 
conflict  between  the  requirements  of 
subpart  Q  and  the  proposed  rule. 
Therefore,  sources  subject  to  both  rules 
must  comply  with  both  rules. 

C.  Pollutants  To  Be  Regulated 

The  subcategories  covered  by  today's 
proposed  rule  emit  a  variety  of  organic 
HAP.  Among  the  most  significant 
emissions  of  organic  HAP  are  the 
following:  Styrene.  acrylonitrile,  and 
butadiene  from  styrene-based  resin 
production,  which  includes  the 
production  of  ABS,  SAN,  MABS,  MBS, 
and  polystyrene;  acrylonitrile  from 
nitrile  resin  production;  and  ethylene 
glycol,  methanol,  acetaldehyde,  and 
dioxane  from  PET  production.  The 
proposed  standards  would  regulate 
emissions  of  these  compounds,  as  well 
as  a  variety  of  other  organic  HAP  that 
are  emitted. 

D.  Affected  Emission  Points 

Emissions  from  the  following  types  of 
emission  points  (i.e.  emission  source 
types)  are  being  covered  by  today's 
proposed  rule:  storage  vessels,  process 
vents,  equipment  leaks,  wastewater 
operations,  heat  exchange  systems  and 
process  contact  cooling  towers. 

E.  Format  of  the  Standards 

As  discussed  in  more  detail  in  Section 
IV.F,  Proposed  Standards,  the 
Hazardous  Organic  NESHAP  (HON) 
(subparts  F.  G.  H.  and  1  of  40  CFR  part 
63),  the  polymer  manufacturing  NSPS 
(subpart  DDD  of  40  CFR  part  60).  and 
the  Batch  Processes  Alternative  Control 
Techniques  (ACT)  document  (EPA  453/ 
R-93-017.  November  1993;  Docket  No. 
A-92-45,  Category  II-A)  provided  a 
basis  for  selection  of  the  proposed 
formats.  In  most  instances,  the  format  of 
today's  proposed  standards  is  the  same 
as  those  found  in  the  HON,  Batch 
Processes  ACT,  and  subpart  DDD.  The 
following  paragraphs  summarize  the 
selected  formats,  including  those  that 
are  different  from  the  HON,  Batch 
Processes  ACT,  and  subpart  DDD.  The 
formats  and  their  selection  are 
discussed  in  more  detail  in  the  Basis 
and  Purpose  Document  for  this 
proposed  regulation  (Docket  No.  A-92- 
45.  Category  II-A). 

For  storage  vessels,  the  format  of  the 
proposed  standards  is  dependent  on  the 
method  selected  to  comply  with  the 
standards.  If  tank  improvements  (e.g., 
internal  or  external  floating  roofs  with 
proper  seals  and  fittings)  are  selected, 
the  format  is  a  combination  of  design, 
equipment,  work  practice,  and 
operational  standards.  If  a  closed  vent 
system  and  control  device  are  selected. 


the  format  is  a  combination  of  design 
and  equipment  standards. 

For  process  vents,  the  format  of  the 
proposed  standards  is  also  dependent 
on  the  method  selected  to  comply  with 
the  standards.  If  a  flare  is  selected,  the 
format  is  a  combination  of  equipment 
and  operating  specifications.  If  a  control 
device  other  than  a  flare  is  used,  the 
formats  are  a  percent  reduction  and  an 
outlet  concentration. 

For  equipment  leaks,  the  proposed 
standards  incorporate  several  formats: 
Equipment,  design,  base  performance 
levels  (e.g.,  maximum  allowable  percent 
leaking  valves),  work  practices,  and 
operational  practices.  Different  formats 
are  necessary  for  different  types  of 
equipment  because  of  the  nature  of  the 
equipment,  available  control 
techniques,  and  applicability  of  the 
measurement  method. 

For  wastewater  streams  requiring 
control,  the  proposed  standards 
incorporate  several  formats:  Equipment, 
operational,  work  practice,  and 
emission  standards.  The  particular 
format  selected  depends  on  which 
portion  of  the  wastewater  stream  is 
involved.  For  transport  and  handling 
equipment,  the  selected  format  is  a 
combination  of  equipment  standards 
and  work  practices.  For  the  reduction  of 
organic  HAP  from  the  wastewater 
stream  itself,  several  alternative  formats 
are  included,  including  five  alternative 
numerical  emission  limit  formats 
(overall  percent  reduction  for  total 
volatile  organic  HAP  (VOHAP), 
individual  organic  HAP  percent 
reduction,  effluent  concentration  limit 
for  total  VOHAP.  individual  VOHAP 
effluent  concentration  limits,  and  mass 
removal  for  organic  HAP)  and 
equipment  design  and  operation 
standard  for  a  steam  stripper.  For  vapor 
recovery  and  destruction  devices  other 
than  flares,  the  format  is  a  weight 
percent  reduction.  For  flares,  the  format 
is  a  combination  of  equipment  and 
operating  specifications. 

Finally,  a  work  practice  standard  is 
adopted  for  all  cooling  water/process 
heat  exchange  systems  at  Group  IV  resin 
facilities.  This  standard  requires  a  leak 
detection  and  repair  program  to  detect 
and  repair  leaks  of  organic  HAP  into 
cooling  tower  water.  In  addition,  the 
proposed  standards  include  a  work 
practice  standard  that  prohibits  the  use 
of  cooling  tower  water  in  contact 
condensers  in  vacuum  systems  located 
at  PET  facilities. 

F.  Proposed  Standards 

With  relatively  few  exceptions,  the 
standards  being  proposed  under  today's 
action  for  storage  vessels,  continuous 
process  vents,  equipment  leaks. 


wastewater  operations,  and  heat 
exchange  systems  are  the  same  as  those 
promulgated  for  the  corresponding 
types  of  emission  points  at  facilities 
subject  to  the  HON  (subparts  F.  G,  H, 
and  I).  The  proposed  standards  also 
require  emissions  from  certain  batch 
process  vents  to  be  reduced  by  at  least 
90  percent  or  to  be  controlled  in  a  flare 
that  meets  the  requirements  of  §  63.11(b) 
of  subpart  A  of  40  CFR  part  63.  (The 
criteria  used  to  determine  which  batch 
process  vents  require  control  was  based 
on  the  approach  described  in  the  Batch 
Processes  ACT.)  The  standards  being 
proposed  today  for  certain  continuous 
process  vents  from  polystyrene  facilities 
and  from  PET  facilities  using  a 
continuous  process  require  the  same 
levels  of  control  as  were  promulgated 
for  these  facilities  under  subpart  DDD  of 
40  CFR  part  60.  Finally,  for  PET 
facilities,  the  proposed  standards  would 
prohibit  the  use  of  cooling  tower  water 
in  contact  condensers  in  the  vacuum 
systems  and  would  require  that  all 
vacuum  system  wastewater  containing 
any  of  the  organic  HAP  identified  in 
Table  9  of  the  HON  wastewater 
provisions  be  controlled  to  the  same 
level  of  control  as  required  under  the 
HON.  regardless  of  the  wastewater 
stream's  organic  HAP  content  or 
flowrate. 

Under  the  proposed  standards, 
emissions  from  existing  or  new  batch 
process  vents,  heat  exchange  systems 
not  including  process  contact  cooling 
towers,  and  equipment  leaks  are 
required  to  be  controlled  to  the  levels 
specified  in  the  proposed  standards. 
Emissions  from  existing  storage  vessels, 
continuous  process  vents,  process 
wastewater  streams,  and  process  contact 
cooling  towers  are  required  to  be 
controlled  to  the  levels  specified  in  the 
proposed  standards  or  alternatively,  the 
emissions  averaging  compliance 
approach  specified  in  the  rule  may  be 
used.  Emissions  from  new  storage 
vessels,  continuous  process  vents, 
process  wastewater  streams,  and  process 
contact  cooling  towers  are  required  to  be 
controlled  to  the  levels  specified  in  the 
proposed  standards.  The  emissions 
averaging  compliance  approach  may  not 
be  used  for  new  sources. 

Tables  4  and  5  summarize  the  level  of 
control  being  proposed  under  today's 
proposed  standards.  For  those  types  of 
emission  points  where  the  level  of 
control  is  the  same  as  the  HON,  this  is 
indicated  in  the  table  by  the  acronym 
"HON."  Similarly,  where  the  proposed 
level  of  control  is  the  same  as 
promulgated  under  subpart  DDD  of  40 
CFR  part  60,  this  is  indicated  by  the  use 
of  the  words  "same  as  under  subpart 
DDD."  Finally,  where  the  proposed 
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level  of  control  is  more  stringent  than  point 

the  level  of  control  in  the  HON  or  in  used, 

subpart  DDD  for  that  type  of  emission 


the  words  "MACT  floor"  are 


Table  4.— Summary  of  Proposed  Standards  for  Existing  Sources  in  Relationship  to  Subparts  G  and  H  of 

40  CFR  Part  63  and  Subpart  DDD  of  40  CFR  Part  60 


Subcategory 


ABS,  continuous 

emulsion. 
ABS,  corrtinuous  mass 


ABS,  Isatch  emulsion 


ABS.  t>atch  suspen- 
sion. 


ABS,  latex 


MABS 


Type  of  emission  point 


Storage 
vessels 


HON 


HON 


HON 


HON 


MBS 


SAN,  continuous 


SAN,  t>atch 


ASA/AMSAN 


Polystyrene,  continu- 
ous. 


Polystyrene,  tMtch 


Expandable  poly- 
styrene. 

PET-TPA,  continuous 


PET-TPA,  batch 
DMT,  batch. 


PET-DMT,  continuous 


HON 


HON 


HON 


HON 


HON 


MACT 
Floor. 

MACT 
Floor. 


HON 


HON 


HON 


HON 


HON 


Process  vents 


HON 


Continuous  Process  Vents:   HON  Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
Continuous  Process  Vents:   HON  Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
Continuous  Process  Vents:   HON   Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
Continuous  Process  Vents:   HON  Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
Continuous  Process  Vents:   HON   Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
Continuous  Process  Vents:  MACT  Floor 

Batch  Process  Vents:  90  percent  re- 
duction or  compliant  flare. 
Continuous  Process  Vents:  HON  Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
Continuous  Process  Vents:  HON  Batch 

Process  Vents:  90  percent  reduction  or 

compliant  flare. 
MACT  Floor 

Continuous  Process  Vents  from  material 
recovery:  same  as  sut)part  DDD  Other 
Continuous  Process  vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
compliant  flare. 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
compliant  flare. 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
compliant  flare. 

Continuous  Process  Vents  from  raw  ma- 
terial preparation  and  polymerization 
reaction  sections:  same  as  sut^part 
DDD  Other  Continuous  Process  vents: 
HON  Batch  Process  Vents:  90  percent 
reduction  or  compliant  flare. 


Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
compliant  flare. 


Continuous  Process  Vents  from  material 
recovery  and  polymerization  reaction 
sections:  same  as  sut)part  DDD  Other 
Continuous  Process  vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
compliant  flare. 


Equipment 
leaks 


HON 
HON 

HON 

HON 

HON 

HON  , 

HON  . 

HON  . 

HON  . 

HON  . 
HON  . 

HON  . 
HON  . 
HON  . 


HON 


HON 


Wastewater 


HON 
HON 

HON 

HON 

HON 

HON 

HON 

HON 

HON 


No  control 
HON  


HON 


HON 


HON  for 
wastewater 
(including  all 
vacuum  sys- 
tenn  gen- 
erated 
wastewate- 
r).'. 

HON  for 
wastewater 
(including  all 
vacuum  sys- 
tem gen- 
erated 
wastewater).. 

HON  for 
wastewater 
(including  ail 
vacuum  sys- 
tem gen- 
erated 
wastewate- 
r).'. 


Heat  exchange  systems 


HON  for  heat  exchange  sys- 
tems. 

HON  for  heat  excfiange  sys- 
tems. 

HON  for  heat  exchange  sys- 
tems. 

HON  for  heat  exchange  sys- 
tems. 

HON  for  heat  exchange  sys- 
tems. 

HON  for  heat  exchange  sys- 
tems. 

HON  for  heat  exchange  sys- 
tems. 

hlON  for  heat  exchange  sys- 
tems. 

HON  for  tieat  exchange  sys- 
tems. 

HON  for  heat  exchange  sys- 
tems. 

HON  for  heat  excfiange  sys- 
tems. 


HON  for  tieat  exchange  sys- 
tems. 

HON  for  heat  excfiange  sys- 
tems. 

No  cooling  tower  water  allowed 
in  vacuum  system  contact 
condensers.  HON  for  heat 
exchange  systems. 


No  cooling  tower  water  allowed 
in  vacuum  system  contact 
condensers.  HON  for  heat 
exchange  systems. 


No  cooling  tower  water  allowed 
in  vacuum  system  contact 
condensers.  HON  for  heat 
exchange  systems. 


Table  4.— Summary  of  Proposed  Standards  for  Existii^  Sources  in  Relationship  to  Subparts  G  and  H  of 
40  CFR  Part  63  and  Subpart  DDD  of  40  CFR  Part  60— Continued 


Type  of  emission  point 

Sutx-^tegory 

Storage 
vessels 

Process  vents 

Equipment 
teaks 

Wastewater 

Heat  exchange  systems 

Nitrite 

MACT 
Floor. 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
compliant  flare. 

HON 

HON  

HON  for  heal  exchange  sys- 
tems. 

•  Vacuum  system  wastewater  streams  containinq  any  organic  HAP  identified  in  JatAe  9  of  the  HON  wastewater  provisions  (sutjpart  G)  shall  be 
considered  Group  1  and  are  required  to  be  controlled. 

Table  5.— Summary  of  Proposed  Standards  for  New  Sources  in  Relationship  to  Subparts  G  &  H  of  40  CFR 

Part  63  and  Subpart  DDD  of  40  CFR  Part  60 


Type  Of 

emission  point 

Subcategory 

Storage 
vessels 

Process  vents 

Equipment 
teaks 

Wastewater 

Heat  exchange  systems 

ABS,  continuous 

HON 

Continuous  Process  Vents:  HON  Batch 

HON 

HON  

HON  for  heat  exchange  sys- 

erTHJision. 

Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

tems. 

ABS,  continuous  mass 

Regu- 

Continuous Process  Vents:  HON  Batch 

HON 

HON  

HON  for  heat  exchange  sys- 

latory 

Process  Vents:  90  percent  reduction  or 

tems. 

Alter- 

a compliant  flare. 

native 
2'. 

ABS.  batch  emulsion  . 

HON 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

HON 

HON  

HON  for  heat  exchange  sys- 
tems. 

ABS.  batch  suspen- 

HON  

Continuous  Process  Vents:  HON  Batch 

HON 

HON  

HON  for  heat  exchange  sys- 

sion. 

Process  Vents:  90  percent  reductkxi  or 
a  compliant  flare. 

terrts. 

ABS,  latex  

HON 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

HON 

HON  

HON  for  heat  exchange  sys- 
tems. 

MABS 

HON 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

HON 

HON  

HON  for  heat  exchange  sys- 
tems. 

MBS  

HON 

Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

HON 

HON  

HON  for  heat  excfiange  sys- 
tems. 

SAN,  continuous  

MACT 

Continuous  Process  Vents:  HON  Batch 

HON 

HON  

HON  for  heat  exchange  sys- 

Floor. 

Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

tems. 

SAN,  batch 

HON 

MACT  Floor 

HON 

HON  

HON  for  heat  exchange  sys- 
tems. 
HON  for  heat  exchange  sys- 

ASA/AMSAN   

MACT 

MACT  Floor 

HON 

No  control 

Ftoor. 

tems. 

Polystyrene,  continu- 

MACT 

Continuous  Process  Vents  from  material 

HON 

HON  

HON  for  heat  exchange  sys- 

ous. 

Floor. 

recovery:  Same  as  subpart  DDD  Other 
Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

tems. 

Polystyrene,  batch  

HON 

Continuous  Process  Vents:  HON  Batch 

HON 

HON  

HON  for  heat  exchange  sys- 

Process Vents:  90  percent  reduction  or 

tems. 

a  compliant  flare. 

Expandat)le  poly- 

HON  

Continuous  Process  Vents:  HON  Batch 

HON 

HON  

HON  for  heat  exchange  sys- 

styrene. 

Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 

tems. 

PET-TPA,  continu- 

HON  

Continuous  Process  Vents  from  raw  ma- 

HON  

HON  for 

No  cooling  tower  water  altewed 

ous. 

terial    preparation    and    polymerization 

wastewater 

in  vacuum  system  contact 

reaction    sections:    same   as    subpart 

(including  all 

corxJensers.  HON  for  heat 

DDD  Other  Continuous  Process  Vents: 

vacuum  sys- 

exchange systems. 

HON  Batch  Process  Vents:  90  percent 

tem  gen- 

reduction or  a  compliant  flare. 

erated 

wastewate- 

r).". 

^ 


SI« 


UMI 
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Table  5  —Summary  of  Proposed  Standards  for  New  Sources  in  Relationship  to  Subparts  G  &  H  of  40  CFR 

Part  63  and  Subpart  DDD  of  40  CFR  Part  60— Continued 


Subcategory 


pet— TPA.  batch— 
DMT.  batch. 


PET — DMT,  continu- 
ous. 


Nitrile 


Type  of  emission  point 


Storage 
vessels 


HON 


HON 


MACT 
Fkxx. 


Process  vents 


Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  conipliant  flare. 


Continuous  Process  Vents  from  material 
recovery  arxJ  polymenzation  reaction 
sections:  same  as  subpart  DDD  Other 
Continuous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 


Contifujous  Process  Vents:  HON  Batch 
Process  Vents:  90  percent  reduction  or 
a  compliant  flare. 


Equipment 
leaks 


HON 


HON 


HON 


Wastewater 


HON  for 
wastewater 
(including  all 
vacuum  sys- 
tem gerv 
erated 
wastewate- 
r).^ 

HON  for 
wastewater 
(irKluding  all 
vacuum  sys- 
tem gen- 
erated 
wastewate- 
r).^ 

HON  


Heat  exchange  systems 


No  cooling  tower  water  allowed 
in  vacuum  system  contact 
condensers.  HON  for  heat 
exchange  systems. 


No  cooling  tower  water  allowed 
in  vacuum  system  contact 
condensers.  HON  for  heat 
exchange  systems. 


HON  for  heat  exchange  sys- 
tems. 


•The  proposed  standard  is  more  stringent  than  the  MACT  floor,  which  is  more  stringent  than  the  HON.  -     k-,.,^  r-»  ok,ii  k«. 

"VacuurrTsystem  wastewater  streams  containing  any  organic  HAP  identified  in  TaWe  9  of  the  HON  wastewater  provisions  (subpart  G)  shall  be 
considered  Group  l  and  are  required  to  be  controlled. 

1.  Storage  vessels 
Tables  6  and  7  summarize  the  proposed  standards  for  existing  and  ne^M  storage  vessels,  respectively.  The  proposed 
standards  would  require  owners  and  operators  to  first  determine  whether  or  not  a  storage  vessel  was  required  to  be 
controlled.  This  is  done  through  the  application  of  certain  criteria  to  each  storage  vessel.  For  those  storage  vessels 
determined  to  require  control,  the  proposed  rule  then  specifies  the  level  of  control  required. 

Table  6.— Proposed  Standards  for  Existing  Storage  Vessels 


Subcategory 


All  ABS  SAN,  continuous  SAN,  batch  MABS 
MBS  Polystyrene,  batch  All  PET  Nitrite  (ex- 
cept as  noted  t>elow). 


ASA/AMSAN 


Applicability  criteria  ■ 


Nitrite 

Polystyrene,  continuous 


Vapof    pressure    >0.75    psia    and    capacity 

>40,000  gallons'^. 
Vapor    pressure    >1.9    psia    and    capacity 

>20,000  gallofW'  •• 


AMST  for  capacities  >1 0,200  gallons  

Styrene/acrylonrtrite  for  capacities  >  1,000  gal- 
lons. 

Acrylonitrite  for  capacities  >20,000  gallons  

Any  other  chemical:  

Vapor  pressure   >0.75   psia  and  capacity 
>40,000  gallonsc. 

Vapor   pressure    >1.9   psia   and   capacity 
220,000  gallons'^  


Control  all  acrylonitnle  storage  vessels  >3,500 

gallons. 
Vapor    pressure    0.28    psia    and    capacity 

>20,000  gallons. 
Vapor    pressure    >2.08    psia    and    capacity 

>10.000  but  tess  than  20,000  gallons  


Level  of  Control ' 


If  vapor  pressure  is  <11 .1  psia: 

1 .  fixed  roof  and  internal  floating  roof;  or 

2.  external  floating  roof;  or 

3.  an  extemal  floating  roof  converted  to  an  in- 
ternal floating  roof;  or 

4.  a  closed  vent  system  and  control  device. 

If  vapor  pressure  >11.l   psia:  a  closed  vent 

system  and  control  device  ■' 
98  percent  reduction. 
98  percent  reduction. 

98  percent  reduction. 

If  vapor  pressure  is  <l  1 .1  psia: 

1 .  fixed  roof  and  internal  floating  roof;  or 

2.  external  floating  roof;  or 

3.  an  external  floating  roof  converted  to  an  irv 
ternal  floating  roof;  or 

4.  a  closed  vent  system  and  control  device. 

If  vapor  pressure  >11.1  psia:  a  closed  vent 

system  and  control  device  "^ 
(same  as  the  HON  level  of  control). 

(same  as  the  HON  level  of  control) 


•  Storage  vessels  that  meet  the  criteria  are  defined  as  Group  1  storage  vessels  and  control  of  their  emissions  would  be  required.  Storage  ves- 
sels that  do  not  meet  the  critena  are  defined  as  Group  2  storage  vessels  and  control  of  their  emissions  is  not  required. 
"Required  for  Group  1  storage  vessels  only. 

<:  The  applicability  criteria  for  these  subcategories  are  the  same  as  in  the  HON. 
''The  level  of  control  is  the  same  as  the  HON. 
KEY:  AMST  .  alpha  methyl  styrene. 


Table  7.— Proposed  Standards  for  New  Storage  Vessels 


Subcategory 


All  ABS  (except  CM)  SAN.  batch  MABS  MBS 
Polystyrene,  t>atch  All  PET  Nitrile  (except  as 
noted  t>elow). 


ABS.  CM 


SAN,  continuous 


ASA/AMS 


Nitrile 

Polystyrene,  continuous 


Applicability  criteria* 


Vapof  pressure  >0.1 
>40,000  gallons'. 

Vapor  pressure  >1.9 
>1 0.000  gallons'  


psia    and    capacity 
psia    and    capacity 


VP  >  1.9  psia  and  capacity  >10.000  gallons 

and  <1 2,000  gallons. 

Styrene  for  capacities  >12.000  gallons 

VP  >  0.0782  psia  and  >12,000  gallons  

VP   >   0.0735   to   <0.1    psia   and   capacity 

>600.000  gallons. 
VP  >  0.1  to  <1.45  psia  and  >40,000  gallons  ... 
VP  >  1.45  to  <14.7  psia  and  capacity  >8,000 

to  <40,000  gallons. 

AMST  for  capacities  >1 0.200  gallons 

Styrene/acrylonitrile  for  capacities  >1 ,000  gal- 
lons. 

Acrylonitrlle  for  capacities  >20,000  gallons  

Any  other  chemical:  

Vapor    pressure    >0.1     psia    and    capacity 

>40,000  gallons'. 
Vapor    pressure    >1.9    psia    and    capacity 

>10,000  gallons'  

Control    all    acrylonitnle    storage    vessels    > 

3.500  gallons. 
Vapor  pressure  >  0.78  psia  and  capacity  > 

29,000  gallons. 
Vapor  pxessure  >  0.09  psia  and  capacity  > 

12,000  gallons  but  less  than  29,000  gallons. 
Vapor  pressure  >  1.1   psia  and  capacity  > 

5.170  gallons  t>ut  less  than  12.000  gallons  . 


Level  of  control " 


If  vapor  pressure  is  <1 1 .1  psia: 

1 .  fixed  roof  and  internal  floatirig  roof;  or 

2.  extemal  floating  roof;  or 

3.  an  extemal  floating  roof  converted  to  an  irv 
temal  floatir>g  roof;  or 

4.  a  closed  vent  system  and  control  device. 

If  vapor  pressure  >11.1  psia:  a  closed  vent 

system  and  control  device"^, 
(same  as  the  HON  level  of  control). 


90  percent  reduction. 

(same  as  the  HON  level  of  control). 
98  percent  reduction. 

98  percent  reduction. 
98  percent  reduction. 

98  percent  reduction. 

(same  as  the  HON  tevel  of  control). 


(same  as  the  HON  level  of  control), 
(same  as  the  HON  tevel  of  control). 


*  Storage  vessels  that  meet  the  criteria  are  defined  as  Group  1  storage  vessels  and  control  of  tfieir  emissions  would  t>e  required.  Storage  ves- 
sels that  do  not  meet  the  criteria  are  defined  as  Group  2  storage  vessels  and  control  of  their  emissions  is  not  required. 
*■  Required  for  Group  1  storage  vessels  only. 

'  The  applicability  criteria  for  these  subcategories  are  the  same  as  those  In  the  HON. 
0  The  level  of  control  is  the  same  as  in  the  HON. 
KEY:  CM  =  continuous  mass;  VP  =  vapor  pressure. 


a.  Applicability  criteria.  For  most 
existing  and  new  storage  vessels,  the 
proposed  criteria  for  determining  which 
storage  vessels  are  to  be  controlled  are 
identical  to  the  criteria  from  the  HON 
storage  vessel  provisions  and  are  based 
on  storage  vessel  capacity  and  vapor 
pressure  of  the  stored  material. 
Typically,  the  vapor  pressures  and 
storage  vessel  capacity  criteria  that 
determine  Group  1  or  Group  2  status  are 
different  for  existing  and  new  sources. 
As  in  the  HON,  if  a  storage  vessel  meets 
the  applicability  criteria  and  is  required 
to  be  controlled  under  today's  proposed 
rule,  it  is  referred  to  as  a  Group  1  storage 
vessel.  If  a  storage  vessel  is  not  required 
to  apply  controls,  it  is  referred  to  as  a 
Group  2  storage  vessel. 

For  new  ABS,  continuous  mass 
facilities,  the  applicability  criteria  also 
rely  on  vapor  pressure  and  storage 
vessel  capacity,  but  use  different  levels 
of  each  for  defining  a  Group  1  storage 
vessel  (see  Table  7). 


For  new  continuous  SAN  facilities, 
the  proposed  standards  for  storage 
vessels  rely  on  five  different 
combinations  of  vapor  pressure  and 
storage  vessel  capacity  to  determine 
Group  1  storage  vessels.  These 
combinations  of  vapor  pressure  and 
storage  vessel  capacity  are  shown  in 
Table  7. 

For  existing  continuous  polystyrene 
facilities,  the  proposed  standards  for 
storage  vessels  rely  on  two 
combinations  of  vapor  pressure  and 
storage  vessel  capacity  to  determine 
Group  1  storage  vessels.  These 
combinations  of  vapor  pressure  and 
storage  vessel  capacity  are  shown  in 
Table  6. 

For  new  continuous  polystyrene 
facilities,  the  proposed  standards  for 
storage  vessels  rely  on  three 
combinations  of  vapor  pressure  and 
storage  vessel  capacity  to  determine 
Group  1  storage  vessels.  These 
combinations  of  vapor  pressure  and 


storage  vessel  capacity  are  shown  in 
Table  7. 

For  existing  and  new  ASA/AMSAN 
facilities,  the  proposed  standeuds  for 
storage  vessels  have  two  parts  to  the 
applicability  criteria.  The  first  part 
identifies  specific  chemical  and  storage 
vessel  capacity  combinations.  The 
second  part  applies  vapor  pressure  and 
storage  vessel  capacity  applicability 
criteria  for  storage  vessels  containing 
chemicals  not  specifically  identified. 

For  existing  and  new  nitrile  facilities, 
all  acrylonitrile  storage  vessels  with 
capacities  greater  than  or  equal  to  3,500 
gallons  are  required  to  be  controlled. 
For  all  other  chemicals,  the  applicability 
criteria  are  the  same  as  in  the  HON. 

b.  Level  of  control.  Except  for  the 
subcategories  discussed  below,  the  level 
of  control  required  for  storage  vessels 
determined  to  be  Group  1  storage 
vessels  under  the  appropriate 
applicability  criteria  being  proposed  in 
today's  rule  is  either  technical 
modification  to  the  tank  (e.g..  the 
installation  of  an  internal  floating  roof) 
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or  the  use  of  a  closed  vent  system  and 
control  device  that  is  generally  required 
to  achieve  at  least  95  percent  emission 
reduction.  (This  is  the  same  level  of 
control  as  required  under  the  HON.)  For 
all  subcategories,  storage  vessels 
determined  to  be  Croup  2  are  not 
required  to  be  controlled. 

For  new  continuous  SAN  facilities, 
different  levels  of  control  for  two  of  the 
five  applicability  criteria  combinations 
are  being  proposed.  For  the  applicability 
combination  of  vapor  pressure  greater 
than  0.0735  but  less  than  0.1  pounds  per 
square  inch  absolute  (psia)  and  storage 
vessel  capacity  greater  than  or  equal  to 
600,000  gallons,  the  proposed  standard 
would  require  an  emission  reduction  of 
90  percent  or  more.  For  the  applicability 


combination  of  vapor  pressure  greater 
than  or  equal  to  1.45  but  less  than  14.7 
psia  and  storage  vessel  capacity  greater 
than  or  equal  to  8,000  gallons  but  less 
than  40,000  gallons,  the  proposed 
standard  would  require  an  emission 
reduction  of  98  percent  or  more. 

For  ASA/AMSAN  facilities,  different 
levels  of  control  for  storage  vessels 
determined  to  be  Group  1  based  on  the 
specific  chemical/storage  vessel 
capacity  combination  criteria  are  being 
proposed.  For  these  storage  vessels,  the 
level  of  control  being  proposed  is  98 
percent. 

2.  Process  Vents 

As  for  storage  vessels,  the  proposed 
standards  for  process  vents  require 


owners  and  operators  to  first  determine 
whether  or  not  a  process  vent  (or  set  of 
process  vents)  requires  control  and,  if 
so,  then  specifies  the  level  of  control 
required. 

a.  Applicability  criteria.  Tables  8  and 
9  summarize  the  proposed  applicability 
criteria  for  continuous  and  batch 
process  vents  at  existing  and  new 
facilities,  resjjectively.  As  for  storage 
vessels,  process  vents  that  meet  the 
applicability  criteria  are  referred  to  as 
Group  1  process  vents  and  those  that  do 
not  are  referred  to  as  Group  2  process 
vents.  With  the  exceptions  discussed 
below,  the  proposed  rule  would  require 
control  of  only  those  process  vents 
determined  to  be  Group  1  process  vents 
under  the  appropriate  criteria. 


Table  8.— Summary  of  Proposed  Process  Vent  Applicability  Criteria  for  Existing  Facilities 


Process  vents 

Subcategory 

Applicat>ility  criteria 

Continuous  Unit  Operations 

Al  (except  as  specified  t)etow)  

TRE'S  1. 

MBS 

ASAJ^MSm  ..'.^.ZZ'ZZZZZZ'Z""""'. 

Polystyrene,  continuous:  material  recovery  

PET/DMT,  continuous:  material  recovery  

PET/DMT.  continuous:  polymerization  reaction 
PETH^PA,  continuous:  raw  malenal  preparation 
and  poiymenzation  reaction. 

TRE»  <  3.7. 

None.  All  vents  are  required  to  be  controlled. 

None.  Must  meet  standard. 

0.12  kg  TOC  per  Mg  product*. 

None.  Must  meet  standard. 

None  Must  meet  standard. 

Batch  Unit  Operations  

All  

Stream  volatility 

Flowrate  regression 
equation* 

1     I     : 

ill 

(0.00437)  AE— 51. e-J. 
(0.00187)  AE—14.0*. 
(0.00081)  AE—8.5J. 

•Ttie  total  resource  effectiveness  (TRE)  value  is  a  reflection  of  tfie  cost  effectiveness  of  controlling  an  individual  process  vent.  Ttiere  are  dif- 
ferent TRE  coefficients  for  existing  and  new  process  vents. 

"  If  emissions  from  tfie  descnt>ed  process  vents  are  greater  tfian  ttie  applicability  criteria,  control  is  required. 

'  If  actual  stream  flowrate  (standard  cubic  meters  per  mirKrte)  is  less  ttian  ttie  ftowrate  calculated  by  ttie  regression  equation,  ttie  process  vent 
IS  required  to  be  controlled. 

"At  -  annual  emissions  in  kilograms  per  year. 

Table  9.— Summary  of  Proposed  Process  Vent  Applicability  Criteria  for  New  Facilities 


Process  vents 

Subcategory 

ApplicabiMy  criteria 

Continuous  Unit  Operations 

At  (except  as  specified  t)e<ow)  

TRE»  <  1 

SAN.  batch  

ASA/AMSAN  

Polystyrene.  cootinjKHis:  material  recovery  

pet/DMT,  continuous:  material  recovery  and 
polymenzation  reaction. 

PET/TPA,  continuous:  Raw  material  prepara- 
tion and  polymenzation  reaction. 

None.  Must  meet  starxJard. 

None  All  vents  are  required  to  be  controlled. 

None.  Must  meet  starxJard. 

None.  Must  meet  standard. 

None.  Must  meet  standard. 

Batch  Unit  Operations  

AH  (except  as  specified  t>ek>w)  

Stream' volatility 

Ftowrate  regression  equa- 
tion" 

SAN,  batch 

Low  

Moderate 

High 

None  

(0.00437)  AE-6 1.6*. 
(0.00187)  AE—1 4.0'. 
(0.00081)  AE—8.5'. 
Must  meet  standard. 

•The  total  resource  effectiveness  (TRE)  value  is  a  reflection  of  the  cost  effectiveness  of  controlNng  an  individual  process  vent.  There  are  dif- 
ferent TRE  coefficients  for  existing  and  new  process  vents. 

"  If  actual  stream  flowrate  (standard  cubtc  meters  per  minute)  is  less  ttian  ttie  flowrate  cateulated  by  the  regression  equation,  the  process  vent 
IS  required  to  be  controlled. 

'AE»annual  emissions  in  kilograms  per  year. 


Except  for  certain  PET  and 
polystyrene  continuous  process  vents. 
Group  1  continuous  process  vents  are 
determined  by  comparing  each  process 
vent's  total  resource  effectiveness  (TRE) 
value  to  a  TRE  value  of  unity.  The  TRE 
is  a  reflection  of  the  costs  and  other 
associated  impacts  of  controlling  an 
individual  process  vent.  It  is  determined 
based  on  process  vent  stream 
characteristics  such  as  emissions  (mass 
per  hour),  heat  content,  and  flowrate. 
The  procedure  in  the  proposed  rule  for 
determining  Group  1  process  vents  is 
the  same  procedure  as  in  the  HON. 

Except  for  continuous  process  vents  at 
existing  MBS  facilities,  continuous 
process  vents  with  a  TRE  value  of  1  or 
less  would  be  classified  as  a  Group  1 
process  vent.  For  continuous  process 
vents  at  existing  MBS  facilities,  a  TRE 
value  of  3.7  or  less  defines  a  Group  1 
process  vent. 

As  seen  in  Tables  8  and  9,  there  are 
no  applicability  criteria  specified  for 
several  subcategories.  At  these  facilities, 
a  Group  1 /Group  2  determination  does 
not  need  to  be  made  and  all  process 
vents  are  required  to  be  controlled. 

For  process  vents  associated  with  the 
material  recovery  section  from  existing 
PET  facilities  using  a  continuous  DMT 
process.  Group  1  process  vents  are 
determined  by  comparing  uncontrolled 
emission  rates  with  threshold  emission 
rates.  Process  vents  associated  with  the 
material  recovery  section  at  an  existing 
PET  facility  using  a  continuous  DMT 
process  would  be  considered  Group  1 
process  vents  if  the  uncontrolled 
emission  rate  is  greater  than  0.12  kg 
TOC  per  Mg  of  product  (see  Table  8). 
For  other  process  vents  at  existing  and 
new  polystyrene  and  PET  facilities  (see 
Tables  8  and  9),  there  are  no 
applicability  criteria.  These  process 
vents  must  meet  the  proposed 
standards. 

For  process  vents  from  batch  unit 
operations,  the  process  vent  is  first 
characterized  as  to  its  volatility — low, 
medium,  or  high.  Next,  the  estimate  of 
the  stream's  annual  emissions  is  entered 
in  the  appropriate  flowrate  regression 
equation.  If  the  actual  flowrate  is  less 
than  the  calculated  flowrate,  then  the 
batch  process  vent  is  a  Group  1  vent 
under  these  standards,  and  control  is 
required.  As  seen  in  Tables  8  and  9,  the 
batch  process  vent  applicability  criteria 
are  the  same  for  existing  and  new 
sources,  except  for  new  SAN  batch 
facilities. 

For  new  SAN  batch  facilities,  there 
are  no  applicability  criteria  for 
individual  process  vent  streams;  all 
process  vents  are  subject  to  control  in 
that  the  proposed  standard  for  these 
facilities  requires  an  overall  emission 


reduction  of  84  percent  from  all  process 
vents. 

A  batch  process  vent  that  is  combined 
with  a  continuous  process  vent  prior  to 
a  control  or  recovery  device  is  not 
required  to  comply  with  the  batch 
process  vent  provisions  if  there  are  no 
emissions  to  the  atmosphere  up  until 
the  point  the  batch  vent  stream  is 
combined  with  the  continuous  vent 
stream.  The  combined  vent  would  be 
required  to  comply  with  the  continuous 
process  vent  provisions.  The  presence  of 
a  batch  process  vent  in  a  continuous 
process  vent  stream  would  necessitate 
that  all  applicability  tests  and 
performance  tests  be  conducted  while 
the  batch  process  vent  is  emitting  (i.e. 
at  maximum  operating  conditions). 

b.  Levey  of  control.  For  continuous 
process  vents,  most  of  the  facilities  are 
required  to  control  Croup  1  process 
vents  by  at  least  98  percent.  If  a  flare  is 
used,  it  must  meet  the  design  and 
operating  requirements  of  §63. 11(b)  of 
subpart  A  of  40  CFR  part  63.  Exceptions 
to  this  are  described  in  the  paragraphs 
below. 

For  continuous  process  emissions 
from  the  material  recovery  section  of 
polystyrene  plants  using  a  continuous 
process,  the  proposed  standards  would 
(1)  limit  the  emissions  of  TOC  (minus 
methane  and  ethane)  to  0.0036  kg  TOC/ 
Mg  per  megagram  (Mg)  of  product 
(0.0036  pounds  (lbs)  TOC/1,000  lbs  of 
product)  from  each  material  recovery 
section,  or  (2)  limit  the  outlet  gas 
temperature  from  each  final  condenser 
in  each  material  recovery  section  to 
-  25°C  ( -  13°F),  or  (3)  reduce  emissions 
from  each  material  recovery  section  by 
98  weight  percent  or  to  20  ppmv.  These 
are  the  same  requirements  as  in  subpart 
DDD. 

For  PET  facilities  using  a  continuous 
TPA  process,  the  proposed  standards 
would  limit  continuous  process  vent 
emissions  from  (1)  the  raw  material 
preparation  section  to  0.04  kg  TOC/Mg 
of  product  and  (2)  the  polymerization 
reaction  section  to  0.02  kg  TOC/Mg  of 
product.  Similarly,  for  PET  facilities 
using  a  continuous  DMT  process,  the 
proposed  standards  would  limit  (1) 
continuous  process  vent  emissions  from 
the  material  recovery  section  to  0.018  kg 
TOC/Mg  of  product  or  the  temperature 
to  37°F  from  each  final  condenser  in  the 
material  recovery  section  and  (2) 
continuous  process  vent  emissions  from 
the  polymerization  reaction  section  to 
0.02  kg  TOC/Mg  of  product.  These  are 
also  the  same  requirements  that  are  in 
subpart  DDD,  with  the  exception  that 
cooling  tower  emissions  would  not  be 
considered  as  part  of  the  polymerization 
reaction  section. 


For  Group  1  continuous  process 
emissions  from  other  process  sections  at 
polystyrene  and  PET  facilities,  the 
proposed  standards  would  require 
emission  reduction  by  at  least  98 
percent  or  control  by  a  flare  that  meets 
the  requirements  of  §63.1 1(b)  of  subpart 
Aof40CFRpart63. 

For  batch  process  vents,  the  proposed 
standards  would  require  Group  1 
process  vents  fi^m  batch  unit  operations 
to  be  controlled  by  at  least  90  percent. 

There  are  three  subcategories  where 
the  proposed  standards  are  based  on  the 
MACT  floor.  These  subcategories  are 
existing  MBS  faciUties,  existing  and 
new  ASA/AMSAN  facilities,  and  new 
SAN,  batch  facilities. 

For  existing  MBS  faciUties,  the 
proposed  standards  require  continuous 
process  vents  at  facilities  to  either  (1) 
meet  an  emission  level  of  0.000590  kg 
of  emissions  per  megagram  of  product 
for  all  continuous  process  vents  or  (2) 
control  all  continuous  process  vents 
with  a  total  resource  effectiveness  (TRE) 
of  3.7  or  less  by  at  least  98  percent.  The 
TRE  is  to  be  calculated  for  each  process 
vent  using  the  same  TRE  coefficients  as 
for  other  existing  sources.  The 
development  of  the  MACT  floor  and 
applicability  criteria  for  MBS  existing 
sources  is  documented  in  Docket  No.  A- 
92-45,  Category  II-B  and  in  the  SID. 

For  both  existing  and  new  ASA/ 
AMSAN  facilities,  the  proposed  rule 
requires  all  process  vents  (continuous 
and  batch)  at  both  existing  and  new 
facilities  to  control  emissions  by  at  least 
98  percent. 

For  new  SAN,  batch  facilities,  the 
proposed  rule  requires  an  overall 
emission  reduction  of  84  percent  of 
process  vent  emissions. 

3.  Equipment  Leaks 

For  all  the  subcategories,  both  existing 
and  new  facilities  would  be  required  to 
implement  a  leak  detection  and  repair 
(LDAR)  program.  With  a  few  exceptions, 
the  LDAR  program  being  proposed  is 
the  same  as  that  specified  in  the 
National  Emission  Standards  for 
Organic  HAP  for  Equipment  Leaks  (40 
CFR  part  63,  subpart  H)  and  the 
National  Emission  Standards  for 
Organic  HAP  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation  for 
Equipment  Leaks  (40  CFR  part  63, 
subpart  I).  Under  the  proposed 
standards,  work  practice  requirements 
to  reduce  emissions  from  equipment 
that  are  in  volatile  HAP  service  for  300 
or  more  hours  per  year  (hr/yr)  are 
specified.  The  proposed  standards 
define  "in  volatile  HAP  service"  as 
being  in  contact  with  or  containing 
process  fluid  that  contains  a  total  of  5 
percent  or  more  total  HAP.  Equipment 
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subject  to  the  proposed  standards  are: 
Valves,  pumps,  compressors, 
connectors,  pressure  relief  devices, 
open-ended  valves  or  lines,  sampling 
connection  systems,  instrumentation 
systems,  agitators,  surge  control  vessels, 
bottoms  receivers,  and  closed-vent 
systems  and  control  devices. 

Affected  sources  currently  complying 
with  the  NESHAP  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation  for 
Equipment  Leaks  (40  CFR  part  63, 
subpart  I)  are  required  to  continue  to 
comply  with  subpart  I  until  the 
compliance  date  of  today's  proposed 
rule.  Further,  affected  sources 
complying  with  subpart  I  through  a 
quality  improvement  program  shall  be 


allowed  to  continue  these  programs 
without  interruption  as  part  of 
complying  with  today's  proposed  rule. 
In  other  words,  becoming  subject  to 
today's  proposed  rule  does  not  restart  or 
reset  the  "compliance  clock"  as  it 
relates  to  reduced  burden  earned 
through  a  quality  improvement 
program. 

4.  Wastewater 

Except  for  ASA/AMSAN  facilities,  the 
proposed  standards  require  owners  and 
operators  to  determine  for  each 
wastewater  stream  at  its  point  of 
generation  whether  it  is  a  Group  1  or 
Croup  2  wastewater  stream.  As  for 
process  vents.  Group  1  wastewater 
streams  are  required  to  be  controlled. 


while  Group  2  wastewater  streams  are 
not  required  to  be  controlled.  The 
wastewater  stream  characteristics  used 
to  make  the  Group  l/Croup  2 
applicability  determination  are  flowrate 
and  organic  HAP  concentration.  The 
proposed  criteria  for  determining  Group 
1  wastewater  streams  are  presented  in 
Table  10  and  are  the  same  criteria  used 
in  the  HON.  The  level  of  control 
required  for  Group  1  wastewater  streams 
is  dependent  upon  the  organic  HAP 
constituents  in  the  wastewater  stream. 
The  levels  of  control  proposed  for  these 
standards  are  the  same  as  those  for  the 
HON.  The  proposed  rule  would  not 
control  wastewater  emissions  from  any 
existing  or  new  ASA/AMSAN  facilities. 


Table  10.— proposed  Wastewater  Appucabiuty  Criteria  "^ 


Existing  source  criteria 


New  source  criteria 


VOHAP<:  concentration  2  10,000  pprmw _ Same  as  existing  criteria 

or  and 

VOHAP'  concentration  £  1,000  ppmw  and  fan  rate  £  10  liters  per  for  a  sutwet  of  organic  HAP...VOHAP>^  concentration  210  ppmw  and 

minute  flowrate  20.02  liters  per  minute. 

■  Wastewater  streams  meeting  ttiese  criteria  are  considered  Group  1  wastewater  streams  and  controt  is  required. 
0  There  are  axampbons  for  minimal  flowrates  and  concentrations, 
c  VOHAP-votetito  Ofganic  HAP. 


The  proposed  standards  require 
owners  and  operators  to  comply  with 
the  maintenance  wastewater 
requirements  in  §  63.105  of  subpart  F  of 
this  part.  These  provisions  require 
owners  and  operators  to  include  a 
description  of  procedures  for  managing 
wastewaters  generated  during 
maintenance  in  their  start-up,  shutdown 
and  malfunction  plan.  The  start-up, 
shutdown,  and  malfunction  plan  is 
required  under  subpart  A  of  40  CFR  part 
63. 

5.  Heat  Exchange  Systems  and  Process 
Contact  Cooling  Towers 

Today's  proposed  standards  would    . 
require  a  monitoring  program  to  detect 
leakage  of  organic  HAP  from  the  process 
into  the  cooling  water.  The  proposed 
monitoring  program  is  the  same  as  that 
in  the  HON  (subpart  F  of  this  part).  The 
proposed  rule  would  also  prohibit  the 
use  of  cooling  tower  water  in  contact 
condensers  in  the  vacuum  systems  at 
PET  facilities.  Further,  if  a  wastewater 
stream  is  generated  from  the  vacuum 
system  and  it  contains  any  of  the 
organic  HAP  identified  in  Table  9  of  the 
HON  wastewater  provisions  (subpart  G), 
the  proposed  rule  would  require  it  to  be 
controlled  regardless  of  its  organic  HAP 
concentration  or  flowrate.  The  level  of 
control  required  is  the  same  as  that  for 
a  Group  1  wastewater  stream. 

These  provisions  for  control  of 
emissions  from  process  contact  cooling 


towers  are  independent  of  the 
provisions  of  the  NESHAP  for  Industrial 
Cooling  Towers  (40  CFR  part  63,  subpart 
Q)  which  may  also  be  applicable  to 
these  cooUng  towers. 

The  EPA  solicits  comments  on  the 
emission  reduction  potential,  costs,  and 
technical  feasibility  of  all  control 
options  for  process  contact  cooling 
towers  at  PET  facilities.  Any  comments 
on  alternate  control  options  should 
address  the  emissions  frt)m  the  cooling 
tower,  the  emissions  from  any 
wastewater  discharged  from  the 
equipment  required  by  the  control 
option,  and  any  "reactor  process"  or 
"distillation  column"  vent  emissions 
associated  with  the  option. 

6.  Emissions  Averaging 

Today's  proposed  standards  would 
apply  essentially  the  same  emissions 
averaging  scheme  as  has  been  adopted 
by  the  HON,  although  the  emissions 
averaging  provisions  of  the  proposed 
rule  are  entirely  contained  in  the 
proposed  rule  instead  of  referring  to  the 
subpart  G  emissions  averaging 
provisions.  Under  the  proposed  rule, 
emissions  averaging  would  be  allowed 
among  five  collocated  existing  emission 
points  belonging  to  the  same 
subcategory.  This  number  may  be 
increased  by  three  additional  points  if 
pollution  prevention  measures  are  to  be 
used  to  control  emission  points  to  be 
included  in  the  average.  However. 


emissions  from  batch  process  vents  and 
equipment  leaks  would  not  be  allowed 
to  be  averaged.  The  owner  or  operator 
must  demonstrate  that  the  averaging 
scheme  will  not  result  in  greater  hazard 
or  risk  relative  to  strict  compliance  with 
the  standards  in  the  absence  of 
averaging. 

The  EPA  specifrcally  requests 
comments  on  the  selection  of  the  limit 
of  (5,  or  8  if  pollution  prevention 
measures  are  used)  emission  points  to 
be  allowed  per  subcategory  for  purposes 
of  averaging  in  this  proposed  rule.  Will 
this  limit  preclude  knoMrn  opportunities 
within  real  facilities  to  generate  cost- 
effective  credits  within  a  category  or 
subcategory?  Any  comments  on  this 
need  to  address  specifics  on  the 
emission  and  cost  quantities  computed, 
with  detailed  calculations  and 
references  to  show  how  these  quantities 
were  determined. 

The  EPA  is  including  emissions  from 
process  contact  cooling  towers  and 
vacuum  system  wastewater  at  existing 
PET  facilities  in  the  emissions  averaging 
procedures  for  the  proposed  rule.  As 
noted  earUer,  the  proposed  standards 
would  (1)  prohibit  existing  PET 
facilities  from  using  cooling  tower  water 
in  the  contact  condensers  associated 
with  vacuum  systems,  and  (2)  would 
require  the  control  of  any  wastewater 
stream  generated  by  the  vacuum  system 
containing  organic  HAP  listed  on  Table 
9  of  the  wastewater  provisions  in 


subpart  G  of  this  part  to  the  level 
required  for  a  Group  1  process 
wastewater  stream.  Control  is  required 
regardless  of  the  organic  HAP 
concentration  and  flowrate  of  the 
stream. 

The  proposed  prohibition  for  cooling 
tower  Water  would  eliminate  organic 
HAP  emissions  from  the  process  contact 
cooling  towers  since  the  cooling  tower 
water  would  not  come  in  contact  with 
the  organic  HAP  generated  by  the 
process.  If  an  owner  or  operator  elected 
to  comply  with  the  proposed  emissions 
averaging  procedures,  the  owner  or 
operator  could  elect  not  to  eliminate 
process  contact  cooling  tower  water 
from  the  vacuum  system.  This  would 
create  a  debit;  that  is,  organic  HAP 
emissions  would  now  occur  from  the 
cooling  tower,  whereas,  under  the 
proposed  rule,  no  organic  HAP 
emissions  would  occur.  Thus,  the 
proposed  emissions  averaging 
procedures  only  include  process  contact 
cooling  towers  in  the  equation  for  the 
calculation  of  debits.  On  the  other  hand, 
since  the  proposed  standard  would 
eliminate  organic  HAP  emissions  from 
the  cooling  tower,  there  is  no 
opportunity  for  an  owner  or  operator  to 
control  cooling  tower  emissions  to  a 
level  more  stringent  than  the  proposed 
rule.  Thus,  the  proposed  emissions 
averaging  procedures  for  calculating 
credits  do  not  include  process  contact 
cooling  towers.  The  EPA  is  specifically 
requesting  information  on 
methodologies  which  could  be  used  to 
estimate  emissions  from  process  contact 
cooling  towers. 

The  EPA  requests  comments  on  all 
aspects  of  the  implementation  of 
emissions  averaging  and  on  ways  that 
the  emissions  averaging  provisions  can 
be  made  more  flexible  without  reducing 
the  emission  reduction.  A  discussion  of 
the  rationale  for  the  proposed  emissions 
averaging  provisions  is  contained  in 
Chapter  4  of  the  Basis  and  Purpose 
Document. 

G.  Compliance  and  Performance  Test 
Provisions  and  Monitoring 
Requirements 

Compliance  and  performance  test 
provisions  and  monitoring  requirements 
contained  in  today's  proposed  rule  are 
very  similar  to  those  found  in  the  HON 
(subpart  G  of  part  63).  Each  type  of 
emission  point  is  discussed  briefly  in 
the  paragraphs  below.  Also,  significant 
differences  from  the  parameter 
monitoring  requirements  found  in 
subpart  G  are  discussed. 

1.  Continuous  Process  Vents 

The  proposed  rt^gulations  for  process 
vents  from  continuous  unit  operations 


(continuous  process  vents)  require  the 
owner  or  operator  to  either  calculate  a 
TRE  index  value  to  determine  whether 
each  continuous  process  vent  is  a  Group 
1  or  Group  2  vent,  or  the  owner  or 
operator  can  elect  to  comply  with  the 
control  requirements  without 
calculating  the  TRE  index.  The  TRE 
index  value  is  determined  after  the  last 
recovery  device  in  the  process  or  prior 
to  venting  to  the  atmosphere.  The  TRE 
calculation  involves  an  emissions  test  or 
engineering  assessment  and  use  of  the 
TRE  equations  in  the  proposed  rule. 

Performance  test  provisions  are 
included  for  Group  1  continuous 
process  vents  to  verify  that  the  control 
device  achieves  the  required 
performance.  Monitoring  provisions 
necessary  to  demonstrate  compliance 
are  also  included  in  the  proposed  rule. 

Compliance  provisions  for  continuous 
process  vents  at  polystyrene  and  PET 
facilities  are  included  in  the  proposed 
rule.  For  owTiers  or  operators  electing  to 
comply  with  a  kg  TOC/Mg  of  product 
limit,  procedures  to  demonstrate 
compliance  are  provided.  Also, 
procedures  are  included  in  the  proposed 
rule  to  demonstrate  compliance  with  the 
requirement  to  reduce  overall  process 
vent  emissions  (continuous  and  batch) 
by  84  percent  for  new  SAN,  batch 
facilities. 

2.  Batch  Process  Vents 

Similar  to  the  provisions  for 
continuous  process  vents,  there  is  a 
procedure  for  determining  which  batch 
process  vents  axe  Group  1  and  which  are 
Group  2.  This  procedure  is  based  on 
annual  emissions  and  annual  average 
flovkrate  of  the  batch  process  vent. 
Equations  for  estimating  annual 
emissions  and  annual  average  flowrates 
are  provided  in  the  proposed  rule. 

Performance  test  provisions  are 
included  for  Group  1  batch  process 
vents  to  verify  that  the  control  or 
recovery  device  achieves  the  required 
performance.  Monitoring  provisions 
necessary  to  demonstrate  compliance 
are  also  included  in  the  proposed  rule. 

For  Group  2  batch  process  vents,  the 
proposed  rule  requires  owners  and 
operators  to  establish  a  batch  cycle 
limitation.  The  batch  cycle  limitation 
limits  the  number  of  batch  cycles  that 
can  be  accomplished  for  a  given  batch 
unit  operation  per  year  (i.e.,  for  the 
operations  that  feed  a  single  batch 
process  vent).  This  enforceable 
limitation  ensures  that  a  Group  2  batch 
process  vent  does  not  become  a  Group 
1  batch  process  vent  as  a  result  of 
running  more  batches  than  anticipated 
when  the  group  determination  was 
made.  The  determination  of  the  batch 
cycle  limitation  is  not  tied  to  anv 


previous  production  amounts.  An 
affected  source  may  set  the  batch  cycle 
limitation  at  any  level  it  desires  as  long 
as  the  batch  process  vent  remains  a 
Group  2  batch  process  vent. 
Alternatively  the  proposed  rule  would 
allow  owners  and  operators  to  declare 
any  Group  2  batch  process  vent  to  be  a 
Group  1  batch  process  vent.  In  such 
cases,  control  of  the  batch  process  vent 
is  required. 

As  described  earlier,  procedures  are 
included  in  the  proposed  rule  to 
demonstrate  compliance  with  the 
requirement  to  reduce  overall  process 
vent  emissions  (continuous  and  batch) 
by  84  percent  for  new  SAN,  batch 
facilities. 

3.  Storage  Vessels 

Monitoring  and  compliance 
provisions  include  periodic  visual 
inspections  of  vessels,  roof  seals,  and 
frttings,  as  well  as  internal  inspections. 
If  a  control  device  is  used,  the  owner  or 
operator  must  identify  the  appropriate 
monitoring  procedures  to  be  followed  in 
order  to  demonstrate  compliance. 
Monitoring  parameters  and  procedures 
for  many  of  the  control  devices  likely  to 
be  used  are  already  identified  in  other 
parts  of  the  proposed  rule.  Reports  and 
records  of  inspections,  repairs,  and 
other  information  necessary  to 
determine  compliance  are  also  required 
by  the  proposed  rule. 

4.  Wastewater 

For  demonstrating  compliance  with 
the  various  requirements,  the  proposed 
rule  allows  the  owners  or  operators  to 
either  conduct  performance  tests  or  to 
document  compliance  using  engineering 
calculations.  Appropriate  compliance 
and  monitoring  provisions  are  included 
in  the  regulation. 

5.  Equipment  Leaks 

The  proposed  rule  retains  the  use  of 
Method  21  to  detect  leaks.  Method  21 
requires  a  portable  organic  vapor 
analyzer  to  monitor  for  leaks  from 
equipment  in  use.  A  "leak"  is  a 
concentration  specified  in  the  regulation 
for  the  type  of  equipment  being 
monitored  and  is  based  on  the 
instrument  response  to  methane  (the 
calibration  gas)  in  air.  The  observed 
screening  value  may  require  adjustment 
for  response  factor  relative  to  methane 
if  the  weighted  response  factor  of  the 
stream  exceeds  a  specified  multiplier. 
The  proposed  rule  requires  the  use  of 
Method  18  to  determine  the  organic 
content  of  a  process  stream.  Test 
procedures  using  either  a  gas  or  a  liquid 
for  pressure  testing  the  batch  system  are 
specified  to  test  for  leaks. 
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6.  Heat  Exchange  Systems 

Monitoring  of  cooling  water  is 
required  to  detect  leaks  in  non-contact 
heat  exchange  systems.  If  a  leak  is 
detected,  the  heat  exchange  system  must 
be  repaired. 

7.  Process  Contact  Cooling  Towers 

Owners  and  operators  of  affected 
sources  subject  to  these  provisions  are 
required  to  indicate  in  their 
Implementation  Plan  and  Notification  of 
Compliance  Status  rep>orts  that  cooling 
tower  water  will  not  be  used  in  contact 
condensers  associated  with  vacuum 
systems. 

8.  Continuous  Parameter  Monitoring 

When  compared  to  the  HON,  the 
proposed  rule  contains  two  significant 
differences  related  to  continuous 
parameter  monitoring.  First,  the 
proposed  rule  does  not  allow  any 
excused  excursions.  The  proposed  rule, 
as  did  subpart  G,  requires  at  least  75 
percent  of  monitoring  data  to  constitute 
a  valid  days  worth  of  data  for 
continuous  and  batch  process  vents. 
Failure  to  have  a  valid  day's  worth  of 
monitoring  data  is  considered  an 
excursion.  The  criteria  for  determining 
a  valid  day's  or  hour's  worth  of  data  are 
provided  in  the  proposed  rule.  Second, 
the  procedure  for  determining  the 
.  parameter  monitoring  level  for 
continuous  and  batch  process  vents  is 
both  more  specific  and  restrictive  than 
the  procedure  in  subpart  G  because  it 
relies  exclusively  on  performance  tests. 

H.  Recordkeeping  and  Reporting 
Requirements 

The  general  recordkeeping  and 
reporting  requirements  of  this  subpart 
are  very  similar  to  those  found  in 
subpart  G  of  40  CFR  part  63.  The 
proposed  rule  also  relies  on  the 
provisions  of  subpart  A  of  40  CPR  part 
63.  A  table  included  in  the  proposed 
rule  designates  which  sections  of 
subpart  A  apply  to  the  proposed  rule. 
SpeciHc  recordkeeping  and  reporting 
requirements  for  each  type  of  emission 
point  are  also  included  in  the  proposed 
rule. 

The  proposed  rule  requires  sources  to 
keep  records  and  submit  reports  of 
information  necessary  to  document 
compliance.  Records  must  be  kept  for  5 
years.  The  following  six  types  of  reports 
must  be  submitted  to  the  Administrator 
as  appropriate:  (1)  Initial  Notification. 
(2)  Implementation  Plan  (if  an  operating 
permit  application  has  not  been 
submitted  or,  for  new  sources,  an 
application  for  approval  of  construction 
or  reconstruction),  (3)  Emissions 
Averaging  Plan,  (4)  Notification  of 
Compliance  Status.  (5)  Periodic  Reports, 


and  (6)  other  reports.  The  requirements 
for  each  of  the  six  types  of  reports  are 
summarized  below.  In  addition,  sources 
complying  with  the  equipment  leak 
requirements  contained  in  subpart  H 
must  follow  the  recordkeeping  and 
reporting  requirements  of  subpart  H. 

1.  Initial  Notification 

The  Initial  Notification  is  due  120 
days  after  the  date  of  promulgation  for 
existing  sources.  For  new  sources,  it  is 
due  180  days  before  commencement  of 
construction  or  reconstruction,  or  45 
days  after  promulgation,  whichever  is 
later.  The  notification  must  list  the 
thermoplastic  processes  that  are  subject 
to  the  proposed  rule,  and  which 
provisions  may  apply  (e.g.,  continuous 
process  vents,  batch  process  vents, 
storage  vessels,  wastewater,  and/or 
equipment  leak  provisions).  A  detailed 
identification  of  emission  points  is  not 
necessary  for  the  Initial  Notification. 
The  notification,  however,  must  include 
a  statement  of  whether  the  affected 
source  expects  that  it  can  achieve 
compliajice  by  the  specified  compliance 
date. 

2.  Implementation  Plan 

The  Implementation  Plan  details  how 
the  affected  source  plans  to  comply.  An 
Implementation  Plan  would  be  required 
only  for  affected  sources  that  have  not 
yet  submitted  an  operating  permit 
application  or  for  new  sources  that  have 
not  yet  submitted  the  same  information 
as  part  of  their  application  for  approval 
of  construction  or  reconstruction. 

The  Implementation  Plan  would  be 
due  12  months  prior  to  the  date  of 
compliance.  For  new  sources. 
Implementation  Plans  would  be 
submitted  with  the  Notification  of 
Compliance  Status. 

The  information  in  the 
Implementation  Plan  should  be 
incorporated  into  the  affected  source's 
operating  permit  application.  The  terms 
and  conditions  of  the  plan,  as  approved 
by  the  permit  authority,  would  then  be 
incorporated  into  the  operating  permit. 

The  Implementation  Plan  would 
include  a  list  of  emission  points  subject 
to  the  continuous  process  vents,  batch 
process  vents,  storage  vessels, 
wastewater,  heat  exchange  systems, 
process  contact  cooling  towers,  and 
equipment  leak  provisions  and,  as 
applicable,  whether  each  emission  point 
(e.g..  storage  vessel  or  process  vent)  is 
Group  1  or  Group  2.  The  control 
technology  or  method  of  compliance 
planned  for  each  Group  1  emission 
point  must  be  specified. 

The  plan  must  also  certify  that 
appropriate  testing,  monitoring, 
reporting,  and  recordkeeping  will  be 


done  for  each  Group  1  emission  point. 
If  an  affected  source  requests  approval 
to  monitor  a  unique  parameter,  a 
rationale  must  be  included. 

3.  Emissions  Averaging  Plan 

The  Emissions  Averaging  Plan  would 
be  due  18  months  prior  to  the  date  of 
compliance.  New  sources  are  not 
allowed  to  comply  through  the  use  of 
emissions  averaging. 

For  points  included  in  emissions 
averaging,  the  Emissions  Averaging  Plan 
would  include:  an  identification  of  all 
points  in  the  average  and  whether  they 
are  Group  1  or  Group  2  points;  the 
specific  control  technique  or  pollution 
prevention  measure  that  will  be  applied 
to  each  point;  the  control  efficiency  for 
each  control  used  in  the  average;  the 
projected  credit  or  debit  generated  by 
each  point;  and  the  overall  expected 
credits  and  debits.  The  plan  must 
include  a  demonstration  that  the 
emissions  averaging  scheme  will  not 
result  in  greater  hazard  or  risk  than  if 
the  emission  points  would  comply  with 
the  standards  in  the  absence  of 
averaging.  The  plan  must  also  certify 
that  the  same  types  of  testing, 
monitoring,  reporting,  and 
recordkeeping  that  are  required  by  the 
proposed  rule  for  Group  1  points  will  be 
done  for  all  points  (both  Group  1  and 
Group  2)  included  in  an  emissions 
average.  If  an  affected  source  requests 
approval  to  monitor  a  unique  parameter 
or  use  a  unique  recordkeeping  and 
reporting  system,  a  rationale  must  be 
included  in  the  Emissions  Averaging 
Plan. 

4.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
would  be  required  150  days  after  the 
affected  source's  compliemce  date.  It 
contains  the  information  for  Group  1 
emission  points  and  for  all  emission 
points  in  emissions  averages,  necessary 
to  demonstrate  that  compliance  has 
been  achieved.  Such  information 
includes,  but  is  not  limited  to,  the 
results  of  any  performance  tests  for 
continuous  and/or  batch  process  vents 
and  wastewater  emission  points;  one 
complete  test  report  for  each  test 
method  used  for  a  particular  kind  of 
emission  point;  TR£  determinations  for 
continuous  process  vents;  group 
determinations  for  batch  process  vents; 
design  analyses  for  storage  vessels  and 
wastewater  emission  points;  monitored 
parameter  levels  for  each  emission  point 
and  supporting  data  for  the  designated 
level;  and  values  of  all  parameters  used 
to  calculate  emission  credits  and  debits 
for  emissions  averaging. 
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5.  Periodic  Reports 

Generally,  Periodic  Reports  would  be 
submitted  semiannually.  However,  there 
are  two  exceptions.  First,  quarterly 
reports  must  be  submitted  for  all  points 
included  in  an  emissions  average. 
Second,  if  monitoring  results  show  that 
the  parameter  values  for  an  emission 
point  are  above  the  maximum  or  below 
the  minimum  established  levels  for 
more  than  1  percent  of  the  operating 
time  in  a  reporting  period,  or  the 
monitoring  system  is  out  of  service  for 
more  than  5  percent  of  the  time,  the 
regulatory  authority  may  request  that 
the  owner  or  operator  submit  quarterly 
reports  for  that  emission  point.  After  1 
year,  semiannual  reporting  can  be 
resumed,  unless  the  regulatory  authority 
requests  continuation  of  quarterly 
reports. 

All  Periodic  Reports  would  include 
information  required  to  be  reported 
under  the  recordkeeping  and  reporting 
provisions  for  each  emission  point.  For 
emission  points  involved  in  emissions 
averages,  the  report  would  include  the 
results  of  the  calculations  of  credits  and 
debits  for  each  month  and  for  the 
quarter.  For  continuously  monitored 
parameters,  the  data  on  those  periods 
when  the  parameters  are  above  the 
maximum  or  below  the  minimum 
established  levels  are  included  in  the 
reports.  Periodic  Reports  would  also 
include  results  of  any  performance  tests 
conducted  during  the  reporting  period 
and  instances  when  required 
inspections  revealed  problems. 
Additional  information  the  affected 
source  is  required  to  report  under  its 
operating  permit  or  Implementation 
Plan  would  also  be  described  in 
Periodic  Reports. 

6.  Other  Reports 

Other  reports  required  under  the 
proposed  rule  include:  reports  of  start- 
up, shutdown,  and  malfunction;  process 
changes  that  change  the  compliance 
status  of  process  vents;  and  requests  for 
extensions  of  repair  and  notifications  of 
inspections  for  storage  vessels  and 
wastewater. 

In  addition,  quarterly  reporting  of  the 
number  of  batch  cycles  accomplished 
for  Group  2  batch  process  vents  is 
required.  Every  fourth  quarterly  report 
would  be  required  to  include  the  total 
batch  cycles  accomplished  during  the 
previous  12  months,  and  a  statement 
whether  the  owner  or  operator  is  in 
compliance  with  the  batch  cycle 
limitation. 

V.  Solicitation  of  Comments 

The  Administrator  welcomes 
comments  from  interested  persons  on 


any  aspect  of  the  proposed  rule,  and  on 
any  statement  in  the  preamble  or  the 
referenced  supporting  documents.  The 
proposed  rule  was  developed  on  the 
basis  of  information  available.  The 
Administrator  is  specifically  requesting 
factual  information  that  may  support 
either  the  approach  taken  in  the 
proposed  standards  or  an  alternate 
approach.  To  receive  proper 
consideration,  documentation  or  data 
should  be  provided. 

Specifically,  the  EPA  is  requesting 
comments  and  data  on  several  aspects  of 
the  proposed  rule.  First,  the  EPA  solicits 
comments  and  data  on  the  technical 
feasibility  and  costs  for  emission  control 
techniques  for  the  vacuum  system  and 
associated  process  contact  cooling 
towers  used  in  PET  production  as 
described  in  Section  IV.F.5  of  this 
preamble  and  in  the  Basis  and  Purpose 
Document,  Chapter  6.  Second,  the  EPA 
solicits  comments  on  several  aspects  of 
the  emissions  averaging  provisions  as 
described  in  Section  IV.F.6  of  this 
preamble  and  in  the  Basis  and  Purpose 
Document,  Chapter  4.  The  emissions 
averaging  provisions  in  this  proposed 
rule  are  modeled  after  those  in  the  HON. 
The  EPA  is  interested  in  comments  on 
all  aspects,  but  is  especially  interested 
in  comments  on  the  limitation  of  the 
number  of  emission  points  allowed  in 
an  average  and  on  ways  that  the 
implementation  of  emissions  averaging 
can  be  made  more  flexible  without 
reducing  the  emission  reduction.  Third, 
the  EPA  solicits  comments  related  to  the 
use  of  subpart  DDD  emission  limits  and 
the  proposed  modification  to  subpart 
DDD.  Fourth,  and  finally,  in  some 
instances,  the  EPA  has  required  control 
more  stringent  than  that  required  by  the 
MACT  floor.  In  these  instances,  the  EPA 
has  judged  the  impacts  to  be  reasonable. 
The  EPA  specifically  solicits  comments 
on  these  decisions. 

VI.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

This  section  presents  the  air.  non-air 
environmental  (water  and  solid  waste), 
energy,  cost,  and  economic  impacts 
resulting  from  the  control  of  organic 
HAP  emissions  under  this  rule. 

A.  Facilities  Affected  by  These  NESHAP 

The  proposed  rule  would  affect  ABS, 
SAN,  MABS,  MBS,  polystyrene,  PET, 
and  nitrile  facilities  that  are  major 
sources  in  themselves,  or  that  are 
located  at  a  major  source.  Based  on 
available  information,  all  of  the  facilities 
at  which  these  thermoplastics  are 
produced  were  judged  to  be  major 
sources  for  the  purpose  of  developing 
these  standards.  (Final  determination  of 


major  source  status  occurs  as  part  of  the 
compliance  determination  process 
undertaken  by  each  individual  source.) 

Impacts  are  presented  relative  to  a 
baseline  reflecting  the  level  of  control  in 
the  absence  of  the  rule.  The  current 
level  of  control  was  well  understood 
because  emissions  and  control  data 
were  collected  on  each  facility  included 
in  the  analysis.  The  impacts  estimates 
were  determined  for  both  existing 
facilities  and  new  facilities  (i.e..  those 
that  are  expected  to  begin  operation 
through  1999). 

The  expected  grovirth  rate  in  each  of 
the  seven  source  categories  was 
analyzed  (see  Docket  No.  A-92-45. 
Category  II-B)  and  the  SID.  Based  on 
this  analysis,  the  following  average 
annual  growth  rates  (percent  per  year) 
through  1999  were  estimated: 

•  ABS— 4  percent. 

•  SAN— 4  percent. 

•  MABS — 3  percent. 

•  MBS— 3  percent. 

•  Polystyrene — 3  percent. 

•  PET — 10  percent  for  bottle-grade 
resins  and  4  percent  for  other  PET 
resins. 

•  Nitrile — 3  percent. 

The  impacts  for  existing  sources  were 
estimated  by  bringing  each  facility's 
control  level  up  to  the  proposed 
standards.  For  new  sources,  impacts 
were  based  on  identifying  the  number  of 
new  facilities  required  to  meet  the 
expected  growth  within  the  source 
category,  identifying  the  types  of 
facilities  (e.g.,  batch  versus  continuous) 
that  would  be  built,  and  then  selecting 
a  subset  of  the  existing  facilities  to 
represent  the  expected  growrth.  The 
impacts  on  these  "new"  facilities  were 
determined  by  applying  the  proposed 
standards  for  new  sources  to  the 
selected  subset  of  facilities  assuming  the 
existing  level  of  control.  This 
methodology  is  discussed  in  detail  in 
Docket  No.  A-92-45,  Category  II-B  and 
the  SID. 

B.  Primary  Air  Impacts 

The  proposed  standards  are  estimated 
to  reduce  organic  HAP  emissions  from 
all  existing  sources  by  11,750  Mg/yr 
fi-om  a  basehne  level  of  24.780  Mg/yr. 
This  is  a  47  percent  reduction.  For  new 
facilities,  the  proposed  standards  are 
estimated  to  reduce  organic  HAP 
emissions  by  7,395  Mg/yr  from  a 
baseline  level  of  14,920  Mg/yr,  for  a  50 
percent  reduction.  Table  11  summarizes 
the  organic  HAP  emission  reductions  for 
each  individual  subcategory. 
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Table  1  1  .—Organic 

;  HAP  Emissions  and  E 

mission  Reductions 

Existing  sources 

New  sources 

Subcategory 

Baseline, 
Mg^r 

Emission 

reduction, 

Mjyyr 

Percent 
reductKxi 

Baseline, 
Mg/yr 

Emission 

Reduction. 

Mg/yr 

Percent 
reduction 

ABS,  continuous  mass  

240 

190 

80% 

95 

87 

92% 

ABS  continuous  emulsion  •  

1,110 
500 

>180 
56 

>16% 

11% 

400 
36 

>115 
IS 

>29% 

ABS.  batch  emutewn  - 

43% 

ABS.  batch  suspension  „ - 

15 

5 

33% 

13 

5 

38% 

ABS,  latex - ~ 

3 

2 

67% 

— 

— 

— 

SAN .  continuous — 

110 

66 

60% 

40 

26 

63% 

SAN,  batch  „ „ 

36 

13 

37% 

20 

6 

30% 

ASA/AMSAN ~ 

100 

94 

94% 

— 

— 

— 

MABS*  - " 

86 

>38 

>44% 

— 

— 

— 

MBS  

190 

130 

68% 

20 

16 

80% 

Polystyrene,  continuous  - 

1.440 

1,060 

74% 

330 

240 

73% 

Potystyrene,  batch  - 

190 

130 

68% 

— 

— 

^~ 

Expandable  polystyrene  ~ 

450 

92 

20% 

— 

— 

^— 

PET-TPA  continuous  

6.090 
1.310 
4.480 

2.400 

>6 

2.330 

40% 
>1% 
52% 

6.090 
1.310 
3.190 

2,200 

>6 

1.810 

36% 

PPT-TPA  batch*         

>1% 

PET-DMT,  continuous  - 

57% 

PET-DMT  batch    

8.400 
30 

4.950 
10 

59% 
33% 

3.380 

2.870 

85% 

Nftriro ■•••»••••••••••••••••••••••• 

— 

Tolalso 

24,780 

11.750 

47% 

14,920 

7,395 

50% 
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—  No  new  growth  projected,  therefore  no  Impacts  expected. 

•  A  portion  of  the  emission  reductions  fof  this  subcategory  are  confidential  business  information. 

"  Total  values  are  affected  b»y  ttie  subcategones  for  which  some  data  are  confidential  txjsiness  information. 


C.  Non-Air  Impacts 

The  proposed  standards  are  not 
expected  to  generate  any  adverse  water 
impacts.  Depending  on  the  methods 
selected  to  comply  with  the  proposed 
prohibition  of  cooling  tower  water  in 
contact  condensers,  the  amount  of 
wastewater  generated  at  PET  facilities 
could  decrease. 

The  proposed  standards  are  not 
expected  to  increase  the  generation  of 
solid  waste  at  any  Group  IV 
thermoplastic  facility. 

D.  Energy  Impacts 

Energy  impacts  include  increased 
energy  use  (fuel)  for  the  operation  of 
control  equipment,  energy  credits 
attributable  to  the  prevention  of  organic 
HAP  emissions  from  equipment  leaks, 
and  emissions  of  particulates,  sulfur 
dioxides  (SOx),  and  nitrogen  oxide 
(NOx)  (secondary  air  impacts) 
associated  with  increased  energy  use. 
Under  today's  proposed  rule,  energy  use 
is  expected  to  increase  by 
approximately  30,000  barrels  of  oil  per 
year  for  existing  sources  and  44,000  for 
new  sources.  The  emissions  of 
secondary  air  pollutants  associated  with 
this  energy  increase  are  70  Mg/yr  for 


existing  sources  and  80  Mg/yr  for  new 
sources.  At  the  same  time,  energy 
credits  attributable  to  the  prevention  of 
organic  HAP  emissions  from  equipment 
leaks  are  approximately  17.000  barrels 
of  oil  per  year  for  existing  sources  and 
8,000  for  new  sources.  This  results  in  a 
net  increase  of  approximately  13,000 
barrels  of  oil  per  year  for  existing 
sources  and  36,000  for  new  sources. 

These  figures  are  related  to  the  control 
of  process  vents,  wastewater  operations, 
and  equipment  leaks.  Energy  impacts 
related  to  storage  vessels  were  not 
estimated  since  many  storage  vessels 
would  be  controlled  through  the  use  of 
internal  floating  roofs  which  do  not 
have  any  associated  energy  impacts. 
Further,  the  estimates  above  do  not 
include  the  projected  energy  savings 
associated  with  control  of  emissions 
from  process  contact  cooling  towers  and 
vacuum  system  wastewater  associated 
with  the  manufacture  of  PET.  The 
majority  of  existing  vacuum  systems  are 
operated  with  steam  jets,  which  are  very 
energy  intensive.  The  precise  affect  of 
the  proposed  rule  on  the  use  of  steam 
jets  cannot  be  predicted  with  accuracy. 
However,  it  is  anticipated  by  the  EPA 
that  compliance  with  the  proposed  rule 


will,  in  almost  all  cases,  decrease  the 
energy  demand  of  the  vacuum  systems. 

Given  the  relatively  small  energy 
impacts  projected  for  the  control  of 
process  vents,  wastewater  operations, 
and  equipment  leaks  and  the  projected 
energy  savings  associated  vxrith  control 
of  vacuum  system  air  emissions,  the 
EPA  has  judged  the  energy  impacts 
associated  with  today's  proposed  rule  to 
be  acceptable. 

E.  Cost  Impacts 

Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 
energy  (supplemental  fuel,  steam,  and 
electricity)  required  to  operate  control 
equipment,  operation  and  maintenance 
costs,  and  the  cost  savings  generated  by 
reducing  the  loss  of  valuable  product  in 
the  form  of  emissions.  Also,  cost 
impacts  include  the  costs  of  monitoring, 
recordkeeping,  and  reporting  associated 
with  the  proposed  standards.  Average 
cost  effectiveness  ($/Mg  of  pollutant 
removed)  is  also  presented  as  part  of 
cost  impacts  and  is  determined  by 
dividing  the  annual  cost  by  the  annual 
emission  reduction.  Table  12  presents 
the  estimated  capital  and  annual  costs 
and  average  cost  effectiveness  by 
subcategory. 


Table  12.— Summary  of  Cost  Impacts 


Sutx:ategory 


ABS,  continuous  mass  

ABS,  continuous  emulsion* 

ABS,  tkatch  emulsion  

ABS,  tiatch  suspension  

ABS,  latex 

SAN,  continuous _ 

SAN,  batch  , 

ASA/AMSAN  

MABS-  „ 

MBS  „.., 

Polystyrene,  continuous  

Polystyrene,  tiatch  

Expandatile  polystyrene  

PET-TPA,  continuous  _. 

PET-TPA,  batch'  

PET-DMT,  continuous  

PET-DMT,  batch  

Nitnle 


Totals" 


Existing  sources 


Total  capital 
cost,  S1 000 


210 

>3,540 

430 

28 

0.5 

450 

80 

550 

90 

550 

770 

300 

110 

40,790 

>30 

28,250 

22.080 

9 


98,270 


Total  annual 

costs, 

$1000/yr 


100 

>1.300 

310 

19 

-0.5 

160 

33 

200 

>-2 

360 

280 

160 

50 

2.970 

>18 

3,010 

3,360 

7 


12,330 


Average 
cost-effec- 
tiveness 
(S/Mg) 


550 
<7,160 
5,550 
3,570 
-240 
2,520 
2,520 
2,150 
>-50 
2,720 

260 
1.270 

540 

1.230 

<3,180 

1,300 

680 

660 


1,050 


New  sources 


Total  capital 
cost,  $1000 


150 

>3.490 

18 

28 

180 
1 


440 
200 


2.160 

>30 

2.200 

1,440 


10,340 


Total  annual 
costs, 

SlOOO/yr 


38 

>1.730 

14 

19 

38 

-1.3 


234 
90 


-3,926 

>18 

-970 

-38 


-2,750 


—  No  new  growth  projected,  ttierefore  no  impacts  expected. 

•  A  portion  of  the  costs  and/or  emission  reductions  for  this  subcategory  are  confidential  txjsiness  information 

"Total  values  are  affected  by  the  subcategories  for  which  some  data  are  confidential  business  information. 


Average 
cost-Effec- 
tiveness 
(S/Mg) 


430 

<1 4,970 

960 

3,760 

1.490 
-210 


14,200 
350 


-1.770 

<3,180 

-540 

-13 


370 


Under  the  proposed  rule,  it  is 
estimated  that  total  capital  costs  for 
existing  sources  would  be  $98  million 
(1989  dollars),  and  total  annual  costs 
would  by  $12.3  million  (1989  dollars) 
per  year.  It  is  expected  that  the  actual 
compliance  cost  impacts  of  the 
proposed  rule  would  be  less  than 
presented  because  of  the  potential  to  use 
common  control  devices,  upgrade 
existing  control  devices,  use  other  less 
expensive  control  technologies, 
implement  pollution  prevention 
technologies,  or  use  emissions 
averaging.  Since  the  effect  of  such 
practices  is  highly  site-specific  and  data 
were  unavailable  to  estimate  how  often 
the  lower  cost  compliance  practices 
could  be  utilized,  it  is  not  possible  to 
quantify  the  amount  by  which  actual 
compliance  costs  would  be  reduced. 

F.  Economic  Impacts 

The  economic  impact  analysis  for  the 
selected  regulatory  alternatives  shows 
that  the  estimated  price  increases  for  the 
affected  chemicals  range  from  0.1 
percent  for  nitrile  to  2.8  percent  for 
SAN.  Estimated  decreases  in  output 
range  from  0.1  percent  for  polystyrene 
to  4.6  percent  for  SAN.  Net  annual 
exports  (exports  minus  imports)  are 
predicted  to  decrease  by  an  average  of 
2.5  percent. 

As  many  as  five  PET  facilities  and  one 
ABS  facility  are  at  risk  of  discontinuing 
PET  and  ABS  production,  respectively, 
due  to  the  burden  of  compliance  with 


the  standard.  This  does  not  mean  that 
the  facilities  affected  face  the  risk  of 
closure.  The  facilities  affected  will 
continue  to  produce  other  chemicals 
whose  processes  are  not  affected  by  this 
standard. 

Three  assumptions  in  the  analysis 
likely  lead  to  an  overestimate  of  the 
number  of  facilities  at  risk  of 
discontinuing  production  of  affected 
chemicals.  First,  the  economic  analysis 
model  assumes  that  all  PET  and  ABS 
facilities  compete  in  a  national  market, 
though  in  reality  some  facilities  may  be 
protected  from  some  competitors  by 
regional  or  local  trade  barriers. 

Second,  it  is  assumed  that  the 
facilities  with  the  highest  control  cost 
per  unit  of  production  also  have  the 
highest  baseline  production  costs  per 
unit.  This  assumption  may  not  always 
be  true  since  the  baseline  production 
costs  per  unit  are  not  known,  and  thus 
the  estimated  number  of  facilities  that 
would  discontinue  production  of 
affected  chemicals  may  be  too  high. 

Third,  for  the  production  of  PET,  the 
selected  regulatory  alternative  includes 
the  control  of  organic  HAP  emissions 
from  the  vacuum  system  and  process 
contact  cooling  tower.  Control  of  these 
emissions  is  the  highest  cost  item  in  the 
selected  regulatory  alternative  and  is  the 
biggest  contributor  to  the  risk  of 
facilities  discontinuing  PET  production. 
The  economic  analysis  is  based  on  the 
use  of  ethylene  glycol  jets  to  control 
these  emissions.  There  are  a  number  of 


potential  control  technologies  for  these 
emissions  that  are  expected  by  the  EPA 
to  have  lower  costs,  but  costs  for  these 
control  technologies  were  not 
calculated.  Ethylene  glycol  jets  are  being 
used  by  at  least  two  facilities  and  data 
were  available  from  one  facility.  The 
EPA  has  and  will  continue  to  investigate 
other  control  technologies  for  control  of 
these  emissions.  The  EPA  invites 
comment  and  data  on  other  control 
technologies. 

More  detailed  information  concerning 
the  economic  impacts  and  analysis  are 
included  in  the  Regulatory  Impacts 
Analysis  document  (Docket  No.  A-92- 
45,  Category  II-B). 

VII.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed     , 
standard  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentation  on 
the  proposed  standards  for  ABS,  SAN, 
MABS,  MBS,  polystyrene,  PET,  and 
nitrile  production  should  contact  the 
EPA  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
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of  this  preamble  and  should  refer  to 
Docket  No.  A-92^5. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  Docket  Section  in 
Washington.  DC  (see  ADDRESSES  section 
of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  the 
proposed  rule.  The  principal  purposes 
of  the  docket  are: 

(1)  To  allow  interested  parties  to 
readily  identify  and  locate  documents 
so  that  they  can  intelligently  and 
effectively  participate  in  the  rulemaking 
process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  (section  307(d)(7)(A)). 

C.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  PR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Changes  made  in  response  to 
suggestions  or  recommendations  from 
the  OMB  were  documented  and 
included  in  the  public  record. 


D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875.  we  have  involved  State,  local, 
and  tribal  governments  in  the 
development  of  this  rule.  These 
governments  are  not  directly  impacted 
by  the  rule;  i.e.  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule; 
e.g.  incorporate  the  rule  into  permits 
and  enforce  the  rule.  They  will  collect 
permit  fees  which  will  be  used  to  offset 
the  resource  burden  of  implementing 
the  rule.  Two  representatives  of  the 
State  governments  have  been  members 
of  the  EPA  Work  Group  developing  the 
rule.  The  Work  Group  has  met 
numerous  times,  and  comments  have 
been  solicited  ft-om  the  Work  Group 
members,  including  the  State 
representatives.  Their  comments  have 
been  carefully  considered  in  the  rule 
development.  In  addition,  all  States  are 
encouraged  to  comment  on  this 
proposed  rule  during  the  public 
comment  period,  and  the  EPA  intends 
to  fully  consider  these  comments  in  the 
final  rulemaking. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  information 
collection  request  (ICR)  document  has 
been  prepared  by  the  EPA  (ICR  No. 
1737.01).  and  a  copy  may  be  obtained 
from  Sandy  Farmer.  Information  Policy 
Branch,  EPA,  401  M  Street  SW  (2136), 
Washington.  DC  20460,  or  by  calling 
(202)  260-2740.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  938  hours  per 
response  per  year,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.  S.  Environmental  Protection  Agency, 
401  M  Street  SW.  Washington.  DC 
20503.  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 


F.  Regulatory  FlexibiUty  Act 

The  Regulatory  Flexibility  Act  (or 
RFA.  Public  Law  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  final  regulatory 
flexibility  analysis  must  be  prepared  if 
a  proposed  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
determine  whether  a  final  RFA  is 
required,  a  screening  tuialysis,  otherwise 
known  as  an  initial  RFA.  is  necessary. 

Regulatory  impacts  are  considered 
significant  if: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 

5  percent,  or 

(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
(percentage  points)  higher  for  small 
entities,  or 

(3)  Capital  cost  of  compliance 
represent  a  significant  portion  of  capital 
available  to  small  entities,  or 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

A  "substantial  number"  of  small 
entities  is  generally  considered  to  be 
more  than  20  percent  of  the  small 
entities  in  the  affected  industry. 

Consistent  with  Small  Business 
Administration  (SBA)  size  standards,  a 
thermoplastic  producing  firm  is 
classified  as  a  small  entity  if  it  has  less 
than  750  employees,  and  is  unaffiliated 
with  a  larger  entity.  Based  upon  this 
criterion,  only  one  firm  employs  less 
than  750  workers. 

Data  were  available  to  examine  two  of 
the  criteria:  the  potential  for  closure, 
and  a  compeirison  of  compliance  costs 
as  a  percentage  of  sales. 

For  criterion  one,  the  affected  source 
is  not  expected  to  fall  at  risk  of  closure 
from  the  regulation,  thus  this  criterion 
is  not  met.  Also,  the  compliance  costs 
were  only  0.001  percent  of  total  sales  for 
the  affected  source,  and  this  does  not 
meet  criterion  two. 

The  affected  firm  is  an  MBS  producer, 
and  since  the  economics  analysis  lead  to 
the  conclusion  that  no  MBS  facilities  are 
at  risk  of  closure,  this  criterion  is  not 
met.  Also,  the  compliance  costs  were 
only  0.001  percent  of  total  sales  for  the 
firm. 

In  conclusion,  and  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b).  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  the  certification  is  that  the 
economic  impacts  for  small  entities  do 
not  meet  or  exceed  the  criteria  in  the 


Guidelines  to  the  Regulatory  Flexibility 
Act  of  1980.  as  shown  above.  Further 
information  on  the  initial  RFA  is 
available  in  the  background  information 
package  (see  SUPPLEMENTARY 
INFORMATION  section  near  the  beginning 
of  this  preamble). 

G.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act.  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technical  issues,  and  on  the 
proposed  test  methods. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  and  environmental  risks, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances,  Repprting  and 
recordkeeping  requirements. 

Dated:  March  15.  1995. 
Carol  M.  Bro«vner, 
Administrator. 
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40  CFR  Part  180 

PP  3F4233/P609;  FRL-4944-71 
RIN  2070-AC18 

Bromoxynil;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  a 
tolerance  for  residues  of  the  herbicide 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile),  resulting  from  the 
application  of  its  octanoic  and 
heptanoic  acid  esters.  The  proposal 
would  amend  the  tolerance  in  or  on  the 
raw  agricultural  commodity  (RAC) 
cottonseed  (transgenic  BXN  varieties 
only)  at  0.04  part  per  million  (ppm). 
Rhone-Poulenc  AG  Co.  submitted 
petitions  requesting  EPA  to  establish  the 
maximum  permissible  residue  of  the 


herbicide  in  or  on  transgenic 
cottonseed. 

DATES:  Written  comments,  identified  by 
the  document  control  number,  (PP 
3F4233/P609],  must  be  received  on  or 
before  April  28,  1995. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  In  person  bring  comments  to: 
Rm.  1132.  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Envirorunental  Protection  Agency,  401 
M.  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.,  241.  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)-305- 
6800;  e-mail: 

Taylor.Robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  October  21,  1993  (58 
FR  54354),  announcing  that  the  Rhone- 
Poulenc  AG  Co.,  P.O.  Box  12014.  2  T.W. 
Alexander  Drive.  Research  Triangle 
Park.  NC  27709.  had  submitted  a 
pesticide  petition,  PP  3F4233,  to  EPA 
proposing  to  amend  40  CFR  180.324  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  bromoxynil 
(3.5-dibromo-4-hydroxybenzonitrile) 
resulting  from  the  application  of  its 
octanoic  and  heptanoic  acid  esters  in  or 
on  the  raw  agricultural  commodity 
(RAC)  transgenic  cottonseed  at  0.04 
ppm.  There  were  no  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  the 
notice  of  filing. 

The  data  submitted  in  the  p>etition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of 


this  tolerance.  Based  on  bridging 
studies,  the  Agency  has  determined  that 
bromoxynil  octanoate  and  bromoxynil 
heptanoate  are  toxicologically 
equivalent.  For  this  reason,  studies 
using  the  bromoxynil  phenol  are 
accepted  in  fulfillment  of  studies 
required  for  bromoxynil  octanoate  and 
bromoxynil  heptanoate. 

Phenol  technical-grade  bromoxynil 

1.  Several  acute  toxicology  studies 
were  performed,  placing  technical-grade 
bromoxynil  in  toxicity  Category  II. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LDjo  =  81  mg/kg  (males)  and 
LDso  =  93  mg/kg  (females). 

3.  A  2-year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  (oral)  dosages  of 
0,  60,  190,  or  600  ppm  (0,  2.6,  8.2,  or 
28  mg/kg/day  in  males;  0,  3.3,  11.0,  or 
41  mg/kg/day  in  females)  bromoxynil 
phenol  in  the  diet.  In  males  the  no- 
observed-effect-level  (NOEL)  for 
systemic  toxicity  is  2.6  mg/kg/day,  and 
the  lowest-effect-level  (LEL)  is  8.2  mg/ 
kg/day.  In  females,  the  NOEL  is  3.3  mg/ 
kg/day,  and  the  lowest-effect-level  (LEL) 
is  11.0  mg/kg/day.  This  study  did  not 
demonstrate  any  increase  in  tumor 
incidences  in  either  male  or  female  rats. 
This  study  has  not  been  considered  by 
the  RfD  committee.  The  RID  was  set 
based  on  the  NOEL  from  the 
supplementary  rat  study  (see  item  #4). 

4.  A  2-year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  bromoxynil 
phenol  in  the  diet  at  dose  levels  of  0,  10, 
30,  or  100  ppm  (0,  0.5,  1.5,  or  5  mg/kg/ 
day).  In  both  males  and  females,  the 
NOEL  and  LOEL  for  systemic  toxicity 
was  5  mg/kg/day  and  >5  mg/kg/day, 
respectively.  At  the  highest  dose  tested, 
increased  liver  weights  were  observed  at 
12  months,  but  not  at  24  months.  This 
study  was  considered  negative  for 
carcinogenicity.  This  study  is 
considered  supplementary.  The  RfD  is 
based  on  this  study  and  an  uncertainty 
factor  of  300  rather  than  100  was  used 
since  the  study  is  supplementary. 

5.  A  1-year  oral  stuay  was  conducted 
with  dogs  administered  bromoxynil 
phenol  at  dose  levels  of  0,  0.1,  0.3,  1.5. 
or  7.5  mg/kg/day  in  capsules.  The  NOEL 
is  0.3  mg/kg/day  and  the  LEL  is  1.5  mg/ 
kg/day  in  both  males  and  females. 

6.  An  18-month  carcinogenicity  study 
was  conducted  with  mice  administered 
bromoxynil  phenol  at  dose  levels  of  0. 
10.  30.  or  100  ppm  (0.  1.3.  3.9.  or  13  mg/ 
kg/day)  in  the  diet.  For  males,  dose- 
related  increases  in  hyperplastic 
nodules  and  liver  adenomas/carcinomas 
were  observed  which  were  statistically 
significant  at  the  13-mg/kg/day  dose 
level.  Increased  relative  liver  weights 
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were  also  observed.  In  females, 
increased  absolute  liver  weights  and 
relative  liver  and  kidney  weights  were 
observed.  The  study  was  considered 
negative  for  carcinogenicity  for  females. 

7.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  4.  12.5.  or  40  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  12.5  mg/kg/ 
day  and  40  mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  4  mg/ 
kg/day  and  12.5  mg/kg/day. 
respectively. 

8.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0.  5.  15.  or  35  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  5  mg/kg/ 
day  and  15  mg/kg/day,  respectively.  The 
fetotoxicity  and  developmental  NOEL 
and  LEL  are  less  than  5  mg/kg/day  and 

5  mg/kg/day.  respectively. 

9.  A  aevelopmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0.  1.7.  5.  or  15  mg/kg/day.  The 
maternal  NOEL  and  LEL  is  5  mg/kg/day 
and  15  mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  5  mg/ 
kg/day  and  15  mg/kg/day.  respectively. 

10.  A  developmental  toxicity  study 
was  conducted  with  rabbits 
administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0,  15,  30,  or  60 
mg/kg/day.  The  maternal  NOEL  and 
LEL  are  15  mg/kg/day  and  30  mg/kg/ 
day.  respectively.  The  developmental 
NOEL  and  LEL  are  less  than  1 5  mg/kg/ 
day  and  15  mg/kg/day.  respectively. 

11.  A  developmental  toxicity  study 
was  conducted  with  mice  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0.  11.  32.  or  96  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  1 1  mg/kg/ 
day  and  32  mg/kg/day.  respectively.  The 
developmental  NOEL  and  LEL  are  32 
mg/kg/day  and  96  mg/kg/day. 
respectively. 

12.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0.  0.8.  4,  or  21  mg/kg/day  in 
the  diet.  The  systemic  adult  rat  NOEL  is 
4  mg/kg/day.  and  the  LEL  is  21  mg/kg/ 
day.  The  reproductive  NOEL  is  21  mg/ 
kg/ day,  and  the  LEL  is  greater  than  21 
mg/kg/day.  The  postnatal 
developmental  NOEL  is  4  mg/kg/day, 
and  the  LEL  is  21  mg/kg/day. 

13.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  1.5,  5,  or  15  mg/kg/day  in 
the  diet.  The  systemic  adult  rat  NOEL  is 
1.5  mg/kg/day  (tentative),  and  the  LEL 
is  5  mg/kg/day  (tentative).  The 
reproductive  NOEL  is  15  mg/kg/day. 
and  the  >  Pt  is  greater  than  15  mg/kg/ 


day.  The  offspring  developmental  NOEL 
is  5  mg/kg/day,  and  the  LEL  is  15  mg/ 
kg/day. 

14.  Mutagenicity  data  included 
unscheduled  DNA  synthesis  study — rat 
primary  hepatocytes  (negative);  in  vitro 
transformation  assay — mouse  cells 
(negative):  sister  chromosomal  exchange 
study — CHO  cells  (negative);  forward 
mutation  study — mouse  lymphoma  cells 
(negative  without  activation  and 
positive  with  activation);  DNA  repair 
test — E.  coli  (positive);  in  vitro 
chromosomal  aberration  (negative 
without  activation  and  positive  with 
activation);  two  separate  micronucleus 
assays  (both  negative);  forward 
mutation — CHO  cells  (negative);  and 
Ames  study  Salmonella  typhimurium 
(negative  with  and  without  activation). 

Heptanoate  technical-grade  bromoxynil 

1.  Several  acute  toxicology  studies 
were  performed,  placing  technical-grade 
bromoxynil  in  toxicity  Category  II. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LD50  =  362  mg/kg  (males) 
and  LDv)  =  292  mg/kg  (females). 

3.  A  general  metabolism  study  was 
conducted  with  rats,  and  the  results 
were  similar  when  a  single  low  dose  (2 
mg/kg),  a  single  high  dose  (20  mg/kg)  or 
a  low  dose  (2  mg/kg/day)  administered 
for  14  consecutive  days  were 
administered.  Bromoxynil  heptanoate  is 
rapidly  absorbed  and  widely  distributed 
in  most  tissues.  The  highest 
concentrations  were  found  in  the  blood, 
plasma,  liver,  kidney,  and  thyroid. 
Higher  tissue  concentrations  were  found 
in  females  than  in  males.  Excretion  was 
more  rapid  in  males.  Most  of  the 
radioactivity  was  excreted  in  the  urine, 
mostly  in  the  form  of  bromoxynil 
phenol.  Bromoxynil  phenol  and 
bromoxynil  heptanoate  were  present  in 
the  feces.  There  was  no  significant 
retention  in  tissues  after  7  days. 
Essentially,  bromoxynil  heptanoate  was 
metabolized  to  bromoxynil  phenol  via 
ester  hydrolysis. 

Octanoate  technical-grade  bromoxynil 

1.  Several  acute  toxicology  studies 
were  performed,  placing  technical-grade 
bromoxynil  in  toxicity  Categoir  H- 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LDjo  =  400  mg/kg  (males) 
and  LDw)  =  238  mg/kg  (females). 

3.  A  13-week  oral  study  was 
conducted  with  rats  administered 
bromoxynil  octanoate  at  dose  levels  of 
0.  150.  600.  or  1.100  ppm  (0.  11.  45.  or 
91  mg/kg/day  in  males;  0. 13.  55.  or  111 
mg/kg/day  in  females)  in  the  diet.  This 
is  equivalent  to  0,  8,  31.  or  63  mg/kg/ 
day  in  males;  0,  9.  38,  or  77  mg/kg/day 
in  females  of  bromoxynil  phenol.  The 
NOEL  and  LEL  in  males  are  31  mg/kg/ 


day  and  63  mg/kg/day,  respectively.  In 
females,  the  NOEL  and  LEL  are  9  mg/ 
kg/day  and  38  mg/kg/day.  respectively. 

4.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  octanoate  at  dose 
levels  of  0.  2.4.  7.3.  or  21.8  mg/kg/day. 
This  is  equivalent  to  0.  1.7.  5.  or  15  mg/ 
kg/day  of  bromoxynil  phenol.  The 
maternal  NOEL  and  LEL  are  5  mg/kg/ 
day  and  15  mg/kg/day.  respectively.  The 
developmental  NOEL  and  LEL  are  5  mg/ 
kg/day  and  15  mg/kg/day,  respectively. 

5.  Mutagenicity  data  included  the 
following:  the  Ames  study — Salmonella 
typhimurium  (negative  with  and 
without  activation);  micronucleus  assay 
(negative);  and  unscheduled  DNA 
synthesis — rat  primary  hepatocytes 
(negative). 

Carcinogenicity  Peer  Review 
Committee/SAP 

The  Scientific  Advisory  Panel  met  on 
June  25,  1992,  to  review  the  scientific 
issues  regarding  the  Carcinogenicity 
Peer  Review  Committee's  classification 
of  bromoxynil  as  a  Group  C  carcinogen 
and  recommended  that  a  low-  dose 
extrapolation  model,  applied  to  the 
experimental  animal  tumor  data,  be 
used  for  quantification  (Qi  *)  of  human 
risk.  The  Panel  felt  that  a  Group  D 
classification  was  more  consistent  with 
the  existing  data  base.  The  SAP 
concluded  that  the  available  data  did 
not  provide  sufficient  evidence  to 
classify  bromoxynil  as  Group  C  and 
recommended  a  Group  D  classification 
pending  completion  of  the  ongoing 
mouse  carcinogenicity  study.  The  SAP 
further  recommended  that  the  mouse 
study  be  extended  beyond  18  months 
(e.g..  24  months)  if  survival  was 
adequate  and  that  contemporary 
historical  control  data  be  made  available 
at  the  time  of  evaluation. 

After  the  SAP  meeting  the 
Carcinogenicity  Peer  Review  Committee 
met  on  July  29.  1992,  to  further  discuss 
and  evaluate  the  weight-of-the-evidence 
on  bromoxynil  with  particular  reference 
to  its  carcinogenic  potential.  The  Peer 
Review  Committee  (PRC)  concluded 
that  the  classification  of  bromoxynil  as 
a  Group  C,  possible  human  carcinogen, 
should  be  maintained  and 
recommended  that  for  the  purpose  of 
risk  characterization  the  Reference  Dose 
(RfD)  methodology  should  be  used  at 
this  time.  The  PRC  also  placed  a 
condition  on  the  decision  to  defer 
utiUzation  of  a  Qi*.  The  condition  was 
that  additional  uses  should  not  be 
granted  prior  to  analysis  of  the  new 
mouse  study.  The  PRC  agreed  that  the 
results  of  the  new  mouse  cancer  study 
were  critical  to  the  ultimate 
classification  and  dose-response 


assessment.  Since  the  conditional 
registration  involves  a  new  use.  HED 
has  determined  that  it  is  prudent  to 
apply  the  Qi*  to  existing  data. 

Nature  of  the  Residue  and  Analytical 
Method 

The  nature  of  the  residue  in 
transgenic  cotton  is  considered  to  be 
adequately  understood.  The  primary 
bromoxynil  metabolite  in  transgenic 
cotton  is  3,5-dibromo-4-hydroxybenzoic 
acid  (DBHA).  DBHA  is  only  a  major 
metabolite  in/on  bromoxynil  treated 
transgenic  cotton.  For  the  purposes  of  a 
time-limited  tolerance,  only  the  parent 
compound  will  be  regulated  as  in  40 
CFR  180.324.  This  interim  decision  is 
based  on  the  minimal  risk  resulting 
from  total  residues  of  the  parent  and 
metabolite  in  cottonseed  contributing 
only  about  1/lOOOth  to  the  total  dietary 
exposure  from  all  registered  uses  of 
bromoxynil. 

Adequate  methodology  is  available  for 
enforcement  purposes,  based  upon 
methods  for  the  parent  compound.  The 
method  is  a  modified  version  of  Method 
I  in  the  Pesticide  Analytical  Manual 
(PAM).  Vol.  II.  The  method  involves 
sample  reflux  in  methanolic  KOH. 
partitioning  with  ether/hexane, 
concentration  of  the  organic  phase, 
derivatization  with  diazomethane  and 
analysis  by  GC.  The  limit  of  detection 
(LOD)  for  this  method  is  0.02  ppm. 

The  nature  of  the  residue  in 
ruminants  and  poultry  is  considered  to 
be  adequately  understood.  Any 
secondary  residues  occurring  in  the  fat. 
meat,  and  meat  byproducts  of  cattle, 
goats,  horses,  poultry,  and  sheep  will  be 
covered  by  existing  tolerances. 

Risk  Assessment 

The  reference  dose  (RfD)  (acceptable 
daily  intake  (ADI))  for  bromoxynil  is 
calculated  to  be  0.02  mg/kg  body 
weight/day  based  on  a  2-year  rat  chronic 
feeding  study  with  a  NOEL  of  5.0  mg/ 
kg  bwt/day  and  a  safety  factor  of  300. 
The  theoretical  maximum  residue 
contribution  (TMRC)  for  published 
tolerances  is  0.450  ug/kg  bwt/day  or 
2.25%  of  the  RfD  for  the  overall  U.S. 
population.  The  use  on  transgenic 
cotton  would  contribute  less  than 
0.0004  ug/kg  bwt/day  representing 
approximately  1/1000  of  the  total 
dietary  exposure  to  bromoxynil  residue. 
This  analysis  comparing  the  dietary 
exposure  from  bromoxynil  to  the 


noncarcinogenic  chronic  effects  results 
in  a  negligible  chronic  risk. 

Although  the  new  mouse  study  has 
been  received,  a  full  review  by  the 
Agency  has  not  been  completed  at  this 
time.  Therefore,  an  estimate  of  the 
upper-bound  carcinogenic  risk  has  been 
estimated  based  on  published  tolerances 
and  the  previously  determined  upper 
bound  potency  factor  (Q,*  =  4.1  X  10' 
(mg/kg/day)  ').  The  resulting  upper- 
bound  cancer  risk  was  found  to  be  2  X 
10^.  An  additional  cancer  risk  as  a 
resuh  of  the  use  of  bromoxynil  on 
transgenic  BXN  cotton  would  be  2  X 
10^,  which  is  incrementally 
insignificant.  The  lO*  risk  includes  the 
assumption  that  residues  were  present 
in  or  on  every  commodity  at  tolerance 
level  and  that  one  hundred  percent  of 
the  acreage  for  every  commodity  was 
treated  w^th  bromoxynil.  Thus,  this 
cancer  risk  should  be  viewed  as  an 
unrealistic  "worst  case"  estimate.  The 
risk  resulting  from  the  use  of 
bromoxynil  on  transgenic  cotton  alone 
will  be  negligible. 

Based  on  the  above  information  cited, 
the  Agency  has  determined  that  the 
establishment  of  the  tolerance  by 
amending  40  CFR  part  180  will  protect 
the  pubUc  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

The  tolerance  will  expire  on  April  1, 
1997.  Based  upon  the  evaluation  of  a 
mouse  carcinogenicity  study  currently 
under  review  and  submission  of  an 
analytical  method,  residue  data  and 
livestock  metabolism  study  on  the 
metabolite,  the  Agency  will  determine 
whether  establishing  permanent 
tolerances  is  appropriate.  Residues 
remaining  in  or  on  the  raw  agricultural 
commodity  after  expiration  of  this 
tolerance  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term,  and  in 
accordance  with  the  provisions  of  the 
conditional  registration. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 


408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (PP  8F3671/609].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from 
section  3  of  Executive  Order  12866. 

Pursuant  to  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  23, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  part  180 
be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180. 3?4,  by  adding  new 
paragraph  (d),  to  read  as  follows: 

§  180.324    Bromoxynil;  toterances  for 
residues. 

***** 

(d)  Tolerances  are  established  for 
residues  of  the  herbicide  bromoxynil 
(3.5-dibromo-4-hydroxybenzonitrile) 
resulting  from  application  of  its 
octanoic  and  heptanoic  acid  esters  in  or 
on  the  following  raw  agricultural 
commodity: 
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Commodity 


Cottonseed  (transgenic  BXN  varieties  only) 


Parts  per  mtilion 


0.04 


Expiration  date 


April  1.  1997 
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D€PARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  24.  1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
foUovkring  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC.  20250,  (202) 
690-2118. 

Extension 

•  Food  and  Consumer  Service 
Annual  Report  of  State  Revenue 

Matching 
FCS-13 
State,  Local  or  Tribal  Government;  57 

responses;  4,560  hours 
Alan  Rich  (703)  305-2113 

Reinstatement 

•  Rural  Utilities  Service 
Financial  and  Statistical  Report  for 

Telephone  Borrowers 
REA479 
Individual  or  households;  Business  or 

other  for-profit;  Not-for-profit 


institutions;  900  responses;  7,740 

hours 
Jonathan  Claffey  (202)  720-9539 
•  Rural  Utilities  Service 
RUS  Policy  on  Audits  of  Electric  and 

Telephone  Borrowers 
Individuals  or  households;  Business  or 

other  for-profit;  Not-for-profit 

institutions;  3,872  responses;  20,^30 

hours 
Roberta  Purcell  (202)  720-5227 
Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  95-7722  Filed  3-28-95;  8:45  am) 
BILLING  CODE  3410-01-M 


Agricultural  Research  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AGENCY:  Agricuhure  Research  Service, 

USDA. 

ACTION:  Notice  of  Intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Forest  Service  intends  to  grant  to  Schell 
Electronics,  Inc.,  having  a  place  of 
business  in  Chanute,  Kansas,  an 
exclusive  license  to  Serial  Number  08/ 
078.341,  filed  June  21,  1993,  "Method  of 
Controlling  Animals  with  Electronic 
Fencing".  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
September  24, 1993. 
DATES:  Comments  must  be  received  on 
or  before  May  28,  1995. 

ADDRESSES:  Send  comments  to:  Janet  I. 
Stockhausen,  USDA,  Forest  Service, 
Forest  Products  Laboratory,  One  Gifford 
Pinchot  Drive,  Madison,  Wisconsin 
53705-2398. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  I.  Stockhausen  at  the  address  given 
above.  Telephone:  (608)  231-9502. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
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exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice,  the  Forest  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  25  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
|FR  Doc.  95-7725  Filed  3-28-95;  8:45  am) 
BILLING  CODE  3410-03-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.).  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name,  and  lo- 
cation of  stockyard 


AL-169    Northeastern 
Alatjama  Feeder  Pig  As- 
sociation, Irx;.,  Section, 
Alabama. 

AL-1 72     Northwest  Ala- 
tjama  Feeder  Pig  Asso- 
ciation, Russellville,  Ala- 
t>ama. 

AL-1 74  Central  Alatama 
Feeder  Pig  Association, 
Clanton,  Alatiama. 

TX-329  San  Augustine 
Livestock  Auction,  Inc., 
San  Augustir>e,  Texas. 


Date  of  posting 


May  22,  1987. 


Junes,  1987. 


May  27,  1987. 


July  16,  1984, 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington.  DC,  this  23rd  day  of 
March  1995. 

Daniel  L.  Van  Ackeren, 

Acting  Director,  Livestock  Marketing  Division. 
IFR  Doc.  95-7726  Filed  3-28-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-836] 

Antidumping  Duty  Order:  Glycine  From 
ttie  People's  Republic  of  China 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Conmierce. 
EFFECTIVE  DATE:  March  29.  1995. 
F0«  FURTHER  INFORMAT)ON  CONTACT:  Sue 
Strumbel  or  Kristie  Strecker,  Office  of 
Countervailing  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone.  (202)  482-1442  or  (202)  482- 
3174.  respectively. 

Scope  of  Order 

The  product  covered  by  this 
proceeding  is  glycine  which  is  a  free- 
flowing  crystalline  material,  like  salt  or 
sugiir.  Glycine  is  produced  at  varying 
levels  of  purity  and  is  used  as  a 
sweetener/taste  enhancer,  a  buffering 
agent,  reabsorbable  amino  acid, 
chemical  intermediate,  and  a  metal 
complexing  agent.  Glycine  is  currently 
classified  under  subheading 
2922.49.4020  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
This  proceeding  includes  glycine  of  all 
purity  levels. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act"),  on  January  23,  1995.  the 
Department  of  Commerce  ("the 
Department")  made  its  final 
determination  that  glycine  from  the 
People's  Republic  of  China  ("PRC")  is 
being  sold  at  less  than  fair  value  (60  FR 
5620.  January  23.  1995).  On  March  14. 
1995.  the  U.S.  International  Trade 
Commission  ("ITC")  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  735(b)(l)(A)(ii)  of 
the  Act.  that  an  industry  in  the  United 
States  is  threatened  with  material  injury 
by  reason  of  imports  of  the  subject 
merchandise.  Additionally,  pursuant  to 
section  735(b)(4)(B)  of  the  Act  (19  U.S.C. 
1673dCb)(4)(B)).  the  ITC  examined 
whether  material  injury  would  have 
been  found  "but  for"  the  suspension  of 
liquidation  of  the  merchandise.  Of  the 
votes  in  the  ITC's  final  determination 
(Publication  2863).  three  constitute  an 
affirmative  "but  for"  finding,  and  two 
constitute  a  negative  "but  for"  finding. 


MBL  (USA)  Corp.  v.  the  United  States, 
787  F.Supp.  202  (CIT  1992).  One 
Commissioner  stated  that  the  "but  for" 
finding  was  moot  because  there  are  no 
imports  that  could  be  affected  by  a  "but 
for"  determination.  Based  on  the  three 
affirmative  votes,  we  have  determined 
that  the  ITC  made  an  affirmative  "but 
for"  finding.  Even  if  the  non-voting 
commissioner  voted  negative  on  "but 
for",  we  would  consider  the  "but  for" 
vote  affirmative,  in  accordance  with  the 
tie  vote  rule.  19  US.C  1677  (11). 

When  the  ITC  finds  threat  of  material 
injury,  and  there  is  an  affirmative  "but 
for"  finding,  the  "General  Rule" 
provision  of  section  736(b)(1)  of  the  Act 
applies.  Therefore,  in  accordance  with 
section  736  of  the  Act,  the  Department 
will  direct  United  States  Customs 
officers  to  assess,  upon  further  advice  by 
the  administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act. 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  glycine  from  the 
PRC.  According  to  the  "General  Rule" 
these  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
glycine  from  the  PRC  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  November  16. 
1994,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (59  FR 
59211). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/Producer/Exporter 

Weight- 
ed-aver- 
age mar- 
gin per- 
centage 

All  Comnanies                     

155.89 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
glycine  from  the  PRC.  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 


Dated:  March  22,  1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  95-7727  Filed  3-28-95:  8:45  am) 
BiLUNG  COOC  3S10-OS-P 


r4ational  Oceanic  and  Atmospheric 
Administration 

P.O.  031495B] 

Marine  Mammals 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  945  (P319D). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Randall  S.  Wells,  Dolphin  Biology 
Research  Institute,  c/o  Mote  Marine  " 
Laboratory,  1600  Thogipson  Parkway, 
Sarasota,  FL  34236,  has  been  issued  a 
permit  to  take  bottlenose  dolphins 
{Tursiops  truncatus]  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive, 
North;  St.  Petersburg,  FL  33702  (813/ 
570-5312). 

SUPPLEMENTARY  INFORMATION:  On 
February  15,  1995,  notice  was  published 
in  the  Federal  Register  (60  FR  8640) 
that  a  request  for  a  scientific  research 
permit  to  take  bottlenose  dolphins 
(Tursjops  truncatus]  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  March  21.  1995. 
Ann  D.  Terbush, 

Chief.  Permits  &  Documentation  Division. 
National  Marine  Fisheries  Service. 
|FR  Doc.  95-7679  Filed  3-28-95:  8:45  am) 
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p.D.  031495D] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  no.  1  to  scientific 
research  permit  no.  838  (P535). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  838  submitted  by 
Stephen  J.  Insley  and  Peter  Marler, 
Animal  Communication  Laboratory, 
University  of  California,  Davis,  CA 
95616-8761,  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  wrritten  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1335  East- West 
Highway,  Suite  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Alaska  Region.  NMFS, 
Federal  Annex,  P.O.  Box  21668,  Juneau, 
AK  99802  (907/586-7221). 
SUPP1.EMENTARY  INFORMATION:  On 
January  20,  1995,  notice  was  published 
in  the  Federal  Register  (60  FR  4148) 
that  a  modification  of  permit  no.  838, 
issued  May  17,  1993  (58  FR  29810),  had 
been  requested  by  the  above-named 
individuals.  The  requested  modification 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.]  and  the  provisions  of  §§  216.33(d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  no.  838  authorizes  scientific 
research  on  up  to  210  northern  fur  seals 
(Callorhinus  ursinus].  Of  these,  up  to 
100  fur  seals  (50  females/50  pups)  may 
be  bleach  marked  and  tagged  with 
plastic  All-Flex  tags  or  metal  monel  tags 
and  up  to  110  fur  seals  may  be 
inadvertently  harassed  over  a  2-year 
period.  The  permit  was  modified  to 
extend  the  period  of  validity  to 
December  31, 1996,  and  increase  the 
number  of  animals  that  may  be 
inadvertently  harassed  to  150  over  a  4- 
year  period. 

Dated:  March  23,  1995. 
Ann  D.  Terbush, 

Chief  Permits  &  Documentation  Division. 

National  Marine  Fisheries  Service. 

(FR  Doc.  95-7680  Filed  3-28-95:  8:45  am] 

BILLING  COOE  3S10-22-F 


COMMISSION  OF  FINE  ARTS 
Notice  Of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  20  April  1995 
at  10  am  in  the  Commission's  offices  in 
the  Pension  Building.  Suite  312. 
Judiciary  Square.  441  F  Street.  N.W., 


Washington,  D.C.  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  21  March  1995. 
Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  95-7643  Filed  3-28-95:  8:45  am) 

BILLING  COOE  633IM)1-M 


DEPARTMENT  OF  DEFENSE 
Corps  of  Engineers 

Proposal  To  Issue  a  Nationwide  Permit 

agency:  Corps  of  Engineers,  DoD. 
action:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  a  proposal  to  issue  a  new 
nationwide  permit  which  was  published 
in  the  Federal  Register  on  Thursday, 
March  23,  1995,  (60  FR  15439-15443). 
On  page  15440,  in  the  third  column, 
paragraph  d.  should  be  replaced  with 
the  following  language: 

d.  The  discharge  is  part  of  a  single 
and  complete  project  and  that  for  any 
subdivision  created  or  subdivided  after 
March  6,  1995,  the  discharges 
authorized  under  this  NWP  may  not 
exceed  an  aggregate  total  loss  of  waters 
of  the  United  States  of  V2  acre  for  the 
entire  subdivision. 

Dated:  March  23, 1995. 
Michael  L.  Davis, 

Chief,  Regulatory  Branch.  Operations, 
Construction  and  Readiness  Division, 
Directorate  of  Civil  Work. 

[FR  Doc.  95-7649  Filed  3-28-95:  8:45  am] 

BILUNG  CODE  3710-S2-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 


since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  31,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW..  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Pap)erwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Group,  publishes  this  notice 
with  the  attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  23,  1995. 

Kent  Hannaman. 

Acting  Director.  Information  Resources 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Expedited 
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Title:  Fast  Response  Survey  System- 
School  Survey  on  Racial  and  Ethnic 
Classifications 
Frequency.  One  time 
Affected  Public.  Individuals  or 

households 
Reporting  Burden: 
Responses:  900 
Burden  Hours:  450 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  This  sample  survey  of 
approximately  1.000  public  school 
principals  requests  data  on  current 
procedures  used  by  schools  to  collect 
information  on  student's  race/ 
ethnicity,  how  schools  report  this 
information  for  federal  purposes,  and 
the  extent  to  which  the  five  standard 
federal  categories  adequately  describe 
the  school's  current  population.  The 
survey  is  part  of  a  federal- 
government-wide  review  process 
being  conducted  by  the  Office  of 
Management  and  budget  (OMB). 
Information  from  the  survey  will  be 
used  to  evaluate  and  assess  proposed 
changes  and  revisions  to  the  five 
standard  categories  currently  used 
and  issued  17  years  ago  by  OMB. 
Additional  Information:  Clearance  for 
this  information  collection  is  requested 
for  March  31,  1995.  The  survey  must  be 
started  by  April  7.  1995  to  allow  the 
eight  weeks  needed  to  administer  it 
before  the  public  school  year  closes.  The 
survey  must  be  administered  this  year  to 
remain  within  deadlines  imposed  by  the 
testing  program  for  the  Year  2000 
Census. 

|FR  Doc.  95-7654  Filed  3-28-95;  8:45  ami 

MLUNQ  COOC  4000-01-M 


Notic*  of  Proposed  Information 
Collection  Requests 

AOENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  1,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 


Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC.  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  ).  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATKXU  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  use.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Group,  publishes  this  notice 
with  the  attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited,  (2)  title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  23,  1995. 
Kent  Hannaman. 

Acting  Director.  Information  Resources 
Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited 
Title:  Even  Start  Family  Literacy 

Program  for  Federally  Recognized 

Indian  Tribes  and  Tribal 

Organizations 
Frequency:  Annually 
Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions; 

Federal  Government;  State,  Local  or 

Tribal  Governments 
Reporting  Burden: 

Responses:  9 


Burden  Hours:  45 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  Federally  recognized  Indian 
tribes  and  tribal  organizations  are 
required  to  submit  continuation 
applications  to  the  Secretary  to 
operate  the  Even  Start  program. 
Additional  Information:  Clearance  for 
this  information  collection  is  requested 
for  April  1,  1995.  An  expedited  review 
is  requested  in  order  to  implement  the 
program  before  the  start  of  the  new  year. 

IFR  Doc  95-7655  Filed  3-2&-95;  8:45  ami 

BILUNO  COOC  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education.     • 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Group,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  altowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  15. 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education.  400 
Maryland  Avenue,  SW..  Room  5624, 
Regional  Office  Building  3.  Washington. 
DC.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPt-EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
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for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Group,  publishes  this  notice 
with  the  attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice 

Dated:  March  23,  1995. 

Kent  Hannaman, 

Acting  Director.  Information  Resources 
Croup. 

Office  of  Educational  and  Research 
Improvement 

Type  of  Review:  Expedited 

Title:  Opportunity-to-Leam 
Development  Grants 

Frequency:  Annually 

Affected  Public:  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  5 
Burden  Hours:  3.200 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  information  will  be  used 
by  the  Department  of  Education. 
Office  of  Educational  Research  and 
Improvement  to  determine  eligibility. 
select  applicants  for  funding,  and 
determine  budgetary  amounts.  The 
respondents  will  be  consortia  as 
described  in  the  statute  organized  to 
compete  for  this  grant  program 
Additional  Information:  Clearance  for 

this  information  collection  is  requested 

for  April  15.  1995.  An  expedited  review 

is  requested  in  order  to  implement  the 

program  before  the  start  of  the  new  year. 

[FR  Doc.  95-7656  Filed  3-28-95;  8:45  am] 
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Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Group,  invites 


comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  pubUc 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  was 
requested  by  March  24,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  Room  3208,  New  Executive 
Office  Building.  Washington.  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624. 
Regional  Office  Building  3,  Washington. 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  ].  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  person 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violates  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Information 
Resources  Group,  publishes  this  notice 
with  the  attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited:  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 


Dated:  March  23.  1995. 

Kent  Hannaman. 

Acting  Director.  Information  Resources 
Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited 

Title:  Preliminary  State  Consolidated 

Plan 
Frequency:  One  time 
Affected  Public:  State,  Local  or  Tribal 

Governments 
Reporting  Burden: 

Responses:  57 

Burden  Hours.  11,172 
Recordkeeping  Burden: 

Recordkeepers:  0 . 

Burden  Hours:  0 
Abstract:  An  alternative  method  for 

applying  certain  program  funds  in  a 

consolidated  manner  by  a  state 

educational  agency. 

Additional  Information;  Clearance  for 
this  information  collection  was 
requested  for  March  24,  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

[FR  Doc.  95-7657  Filed  3-28-95;  8:45  am) 

8H.LING  COOE  40eO-01-M 


Office  of  Postsecondary  Education; 
State  Student  Incentive  Grant  Program 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  the  Closing  Date  for 
Receipt  of  State  Applications  for  Fiscal 
Year  1995. 

summary:  The  Secretary  of  Education 
(Secretary)  gives  notice  of  the  closing 
date  for  receipt  of  State  applications  for 
fiscal  year  1995  funds  under  the  State 
Student  Incentive  Grant  (SSIG)  Program. 
This  program,  through  matching 
formula  grants  to  States  for  student 
awards,  provides  grants  to  students  with 
substantial  financial  need.  The  SSIG 
Program  supports  Goals  2000,  the 
President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 
high  school  and  pursue  high  quality 
postsecondary  education. 

A  State  that  desires  to  receive  SSIG 
funds  for  this  fiscal  year  must  have  an 
agreement  with  the  Secretary  as 
provided  under  section  1203(a)  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  State  must  submit 
an  application  through  the  State  agency 
that  administered  its  SSIG  Program  as  of 
July  1,  1985,  unless  the  Governor  has 
subsequently  designated,  and  the 
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Secretary  has  approved,  a  different  State 
agency. 

The  Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Republic  of  Palau.  Authority  for  this 
program  is  contained  in  sections  415A 
through  415E  of  the  HEA.  (20  U.S.C. 
1070C-1070C-4) 

Closing  Date  for  Transmittal  of 
Applications:  An  application  for  fiscal 
year  1995  SSIG  funds  must  be  mailed  or 
hand-delivered  by  April  28.  1995. 
Application  Form;  The  required 
application  form  for  receiving  SSIG 
funds  will  be  mailed  to  ofHcials  of  the 
appropriate  State  agency  in  each  State  at 
least  30  days  before  the  closing  date. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the  HEA 
and  the  program  regulations  cited  in 
this  notice.  The  Secretary  strongly  urges 
that  applicants  only  submit  information 
that  is  requested. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to:  Mr.  Fred  Sellers.  Chief. 
Pell  and  State  Grant  Section.  Room 
'  3053.  ROB-3.  U.S.  Department  of 
Education.  Student  Financial  Assistance 
Programs.  600  Independence  Avenue. 
SW..  Washington.  DC  20202-5447. 

The  Secretary  will  accept  the 
following  proof  of  mailing:  (1)  a  legibly 
dated  U.S.  Postal  Service  postmark;  (2) 
A  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service;  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier;  or  (4)  any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
The  Department  of  Education 
encourages  applicants  to  use  registered 
or  at  least  first-class  mail. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  considered 
for  fiscal  year  1995  funding. 

Application  DeUvered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  Mr.  Fred  Sellers.  U.S. 
Department  of  Education.  Student 
Financial  Assistance  Programs.  7th  and 
D  Streets,  SW..  Room  3053.  General 
Service  Administration  Regional  Office 
Building  #3.  Washington.  DC  Hand- 
delivered  applications  will  be  accepted 
between  8:00  a.m.  and  4:30  p.m.  daily 
(Eastern  time),  except  Saturdays. 
Sundays,  and  Federal  holidays. 


An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information:  Section  415C(a) 
of  the  HEA  requires  that  an  annual 
application  be  submitted  for  a  State  to 
receive  SSIG  funds.  In  preparing  the 
application,  each  State  agency  should  be 
guided  by  the  table  of  allotments 
provided  in  the  application  package. 

State  allotments  are  determined 
according  to  the  statutorily  mandated 
formula  under  section  415B  of  the  HEA 
and  are  not  negotiable.  A  State  may  also 
request  its  share  of  reallotment.  in 
addition  to  its  basic  allotment,  which  is 
contingent  upon  the  availability  of  such 
additional  hinds. 

In  fiscal  year  1994.  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  the  Trust 
Territory  of  the  Pacific  Island  (Palau). 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  received  funds  under 
the  SSIG  Program. 

Applicable  Regulations:  The 
following  regulations  are  applicable  to 
the  SSIG  Program: 

(1)  The  SSIG  Program  regulations  in 
34  CFR  part  692. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  75.60  through 
75.62  (Ineligibility  of  Certain 
Individuals  to  Receive  Assistance),  part 

76  (State-Administered  Programs),  part 

77  (Definitions  that  Apply  to 
Department  Regulations),  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  82  (New 
Restrictions  on  Lobbying),  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement).  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  part 
86  (E>rug-Free  Schools  and  Campuses). 

(3)  The  regulaUons  in  34  CFR  part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 
Agreements). 

(4)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Mr.  Greg 
Gerrans.  Pell  and  State  Grant  Section. 
U.S.  Department  of  Education.  Student 
Financial  Assistance  Programs, 
Washington,  DC  20202-5447;  telephone 
(202)  708-4607.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 


Monday  through  Friday.  (20  U.S.C. 
1070C-1070C-4) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069.  State  Student  Incentive 
Grant  Program) 

Dated:  March  23,  1995. 
David  A.  Longanecker. 
Assistant  Secretary  for  Postsecondary 
Education. 
|FR  Doc.  9S-7658  Filed  3-28-95;  8:45  am) 
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Presidenfs  Board  of  Advisors  on 
Histoncally  Black  Colleges  and 
Universities;  Meeting 

agency:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities.  Education. 
ACTION:  Notice  of  meeting^ 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  initial 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  April  11.  1995.  from  9:30 
a.m.  to  4  p.m.  and  April  12,  1995,  from 
9:00  a.m.  to  12:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  City  Centre  Hotel  &  Towers 
located  at  1143  New  Hampshire 
Avenue,  NW.  Call  (202)  708-8667  for 
current  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Davis,  White  House  Initiative  on 
Historically  Black  Colleges  and 
Universities,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  The  Portals  Building,  Suite  605. 
Washington,  DC  20202-5120. 
Telephone:  (202)  708-8667. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  under 
Executive  Order  12876  of  November  1, 
1993.  The  Board  is  established  to  advise 
on  the  financial  stability  of  Historically 
Black  Colleges  and  Universities,  to  issue 
an  annual  report  to  the  President  on 
HBCU  participation  in  Federal 
programs,  and  to  advise  the  Secretary  of 
Education  on  increasing  the  private 
sector  role  in  strengthening  HBCUs. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  be 
primarily  devoted  to  presentations  by 
agency  heads  on  efforts  to  implement 
Executive  Order  12867. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 


on  Historically  Black  Colleges  and 
Universities  located  at  1250  Maryland 
Avenue,  SW.,  The  Portals  Building, 
Suite  605.  Washington,  DC  20202.  from 
the  hours  of  8:30  am  to  5:00  pm. 

Dated:  March  21.  1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  95-7702  Filed  3-28-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63,  86  Stat.  770),  notice  is 
hereby  given  of  the  second  meeting  of 
the  Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety. 

DATE  AND  TIMES:  The  committee  will  first 
tour  the  Rocky  Flats  Environmental 
Technology  Site  on  the  morning  of 
Thursday,  April  13,  1995.  A  pubUc 
comment  session  will  follow  at  11:15 
am  to  12:00  pm  and  will  be  conducted 
at  the  United  States  Department  of 
Energy  Rocky  Flats  Field  Office, 
Building  60,  Highway  93,  Golden,  CO 
80404.  The  Committee  meeting  will 
begin  at  1:30  pm  at  the  Holiday  Inn 
Denver  Northglenn  followed  by  a 
second  pubUc  comment  session  at  6:30 
pm.  The  Friday,  April  14.  1995. 
Committee  session  will  be  conducted 
from  8:00  am  to  12:00  pm  at  the  same 
location. 

ADDRESSES:  Holiday  bin  Denver 
Northglenn.  10  East  120th  Avenue. 
Northglenn,  CO  80233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Volk,  Advisory  Committee  on 
External  Regulation  of  Department  of 
Energy  Nuclear  Safety,  1726  M  Street, 
NW,  Suite  401.  Washington.  DC  20036, 
(202)254-3826  . 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  purpose  of  the 
Committee  is  to  provide  the  Secretary  of 
Energy,  the  White  House  Council  on 
Environmental  Quality,  and  the  Office 
of  Management  and  Budget  with  advice, 
information,  and  recommendations  on 
how  new  and  existing  Department  of 
Energy  (DOE)  facilities  and  operations, 
except  those  operations  covered  under 
Executive  Order  12344  (Naval 
Propulsion  Program),  might  best  be 
regulated  with  regard  to  nuclear  safety. 


The  Department  currently  self-regulates 
many  aspects  of  nuclear  safety,  pursuant 
to  the  Atomic  Energy  Act  of  1954,  as 
amended.  The  Committee  consists  of  24 
members  drawn  from  Federal  and  State 
government  and  the  private  sector,  and 
is  co-chaired  by  John  F.  Aheame, 
Executive  Director  of  Sigma  Xi  and 
Gerard  F.  Scannell,  President  of  the 
National  Safety  Council.  Members  were 
chosen  with  environment,  safety,  and 
health  backgrounds,  balanced  to 
represent  different  public.  Federal,  state, 
Tribal,  emd  industry  interests  and 
experience. 

Purpose  of  the  Meeting 

This  is  the  second  meeting  of  the 
Committee.  The  Committee  will  receive 
information  from  federal  and  state 
officials  and  focus  on  committee 
operations. 

Tentative  Agenda 

The  Advisory  Committee  meeting  will 
focus  on  the  regulatory  framework  for 
oversight  of  DOE  activities.  The 
Committee  will  receive  presentations  on 
regulatory  practices  at  Rocky  Flats  by 
the  DOE,  contractor,  state,  and  the 
Defense  Nuclear  Facilities  Safety  Board. 
There  will  also  be  a  presentation  on 
critiques  of  and  options  for  regulation 
compiled  by  the  Congressional  Resource 
Services.  The  agenda  will  provide 
opportunities  for  public  comment  both 
at  Rocky  Flats  after  the  Advisory 
Committee's  site  tour  and  at  6:30  pm  at 
the  Holiday  Inn  Denver  Northglenn.  A 
final  agenda  wall  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  are 
welcome  to  make  oral  statements.  Those 
who  wish  to  do  so  should  contact 
Catherine  Volk  at  the  address  or 
telephone  number  listed  above. 
Individuals  may  also  register  on  April 
13,  1995  at  the  meeting  sites.  Every 
effort  will  be  made  to  hear  all  those 
wishing  to  speak.  Written  comments  are 
welcomed,  and  should  be  mailed  to 
Catherine  Volk,  1726  M  St.  NW,  Suite 
401,  Washington,  DC  20036.  The 
Committee  Co-Chairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Transcripts  and  Minutes 

A  meeting  transcript  and  minutes  will 
be  available  for  public  review  and 
copying  four  to  six  weeks  after  the 
meeting  at  the  DOE  Freedom  of 
Information  Public  Reading  Room,  lE- 


190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
transcript  also  will  be  made  available  at 
the  Department's  Field  Office  Reading 
Room  locations. 

Issued  at  Washington,  l)C  on  March  24, 
1995. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  95-7731  Filed  3-28-95;  8:45  am] 
BILUNG  CODE  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-24-006,  et  al.] 

Enron  Power  Marketing,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  22,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  Power  Marketing,  Inc. 

(Docket  No.  ER94-24-0061 

Take  notice  that  on  March  2. 1995. 
Enron  Power  Marketing,  Inc.  tendered 
for  filing  a  summary  of  its  activity  for 
the  quarter  ending  December  31,  1994. 

2.  LG&E  Power  Marketing,  Inc. 

(Docket  No.  ER94- 1188-004) 

Take  notice  that  on  March  6,  1995, 
LG&E  Power  Marketing,  Inc.  tendered 
for  filing  a  letter  stating  the  summary  of 
activity  for  the  quarter  ending  December 
31, 1994. 

3.  Southern  California  Edison  Co. 

[Docket  No.  ER94-1608-000) 

Take  notice  that  on  March  8,  1995. 
Southern  California  Edison  Company 
tendered  for  filing  an  amendment  in  the 
above  referenced  docket. 

Comment  date:  April  5,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corp. 

I  Docket  Nos.  ER95-478-000  and  ER95-479- 
000] 

Take  notice  that  on  March  1.  1995. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  dockets. 

Comment  date:  April  5.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  aiiznu  Utilitiea  Co. 

(Docket  No.  ES95-25-OOOI 

Take  notice  that  on  March  17.  1995. 
Qtizens  UtiUlies  Company  (Citizens), 
filed  an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  not  more  than  900,000  shares  of 
common  stock  series  B  of  Citizens 
pursuant  to  the  provisions  of  Citizens 
Non-Employee  Directors'  Deferred  Fee 
Equity  Plan.  Also,  Citizens  requests 
exemption  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  regulations. 

Comment  date:  April  17,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Appalachian  Power  Co. 

(Docket  No.  FA91-64-0011 

Take  notice  that  on  March  21,  1995. 
Appalachian  Power  Company  (APCo), 
tendered  for  filing  its  compliance  report 
in  the  above-referenced  docket.  The 
compliance  report  was  filed  in  response 
to  the  January  12,  1995.  Letter  Order  in 
this  docket,  which  order  APCo  to  refund 
to  its  wholesale  customers  the  time 
value  of  money  related  to  the 
accounting  and  billing  of  certain  railcar 
maintenance  costs  during  the  period 
January  1991  through  January  12.  1992. 

APCo  states  that  a  copy  of  the  filing 
was  served  upon  its  wholesale 
customers,  the  Virginia  State 
Corporation  Commission,  the  Public 
Service  Commission  of  West  Virginia 
and  the  Tennessee  Public  Service 
Commission. 

Comment  date:  April  5,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Air  Products  and  Chemicals.  Inc. 

(Docket  No.  QF84-166-0011 

On  March  20,  1995.  Air  Products  and 
Chemicals.  Inc.  (Air  Chemicals) 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  and  technical  aspects  of  Air 
Products'  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  April  10,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Scott  Paper  Co. 

(Docket  No.  QF86-557-0011 

On  March  16.  1995,  Scott  Paper 
Company  tendered  for  filing  an 
amendment  to  its  fiUng  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 


The  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  technical  characteristics  of  the 
facility. 

Comment  date:  April  11.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cash*!!, 
Secretary. 

(PR  Doc.  95-7660  Filed  3-28-95;  8:45  ami 
WLUNO  coof  trir-oi-f 

(Protect  No.  2290-006-CA] 

Southern  Callfomia  Edison  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

March  23.  1995. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  new  license  for  an 
existing  licensed  hydropower  project  on 
the  Kern  River  owned  and  operated  by 
the  Southern  CaUfomia  Edison 
Company:  the  Kern  River  No.  3  Project 
No.  2290.  located  in  Kem  and  Tulare 
Counties,  California.  Subsequently,  the 
Commission's  staff  prepared  a  Draft 
Environmental  Assessment  (DEA)  that 
discusses  the  relicensing  of  the  project. 

In  the  DEA.  staff  evaluates  the 
potential  environmental  impacts  that 
would  result  from  the  continued 
operation  of  the  project.  Staff  concludes 
that  relicensing  the  project  with 
appropriate  enhancement  measures 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 


Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  Please  affix 
Project  No.  2290  to  the  first  page  of  all 
comments. 

For  further  information,  please 
contact  Kathleen  Sherman, 
Environmental  Coordinator,  at  (202) 
219-2834. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  95-7659  Filed  3-28-95;  8:45  am) 
BIUJNO  COOC  CriT-OI-M 
7 

[Docket  No.  CP»4-151-001.  et  al.] 

Panhandle  Eastern  Pipe  Line 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

March  21.  1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP94-151-001) 

Take  notice  that  on  March  16,  1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP94-151-001  a  petition  to  amend  the 
application  filed  in  Docket  No.  CP94- 
151-000  to  abandon  by  transfer  to  its 
affiliate.  Panhandle  Field  Services 
Company  (Field  Services)  the  majority 
of  the  faciUties  for  which 
refunctionalization  from  gathering  to 
transmission  was  denied  by  the 
Commissions  order  issued  February  14, 
1995.  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  in  the  February 
14,  1995.  order  the  Commission 
approved  the  refunctionalization  from 
gathering  to  transmission  of  50  of  168 
facilities.  Panhandle  also  notes  that 
among  the  50  refunctionalized  facilities 
were  six  meters  located  on  faciUties  the 
Commission  determined  to  be  gathering. 
Panhandle  also  states  that  it  is 
requesting  rehearing  of  the 
Commission's  determination  that  six  of 
the  remaining  facilities  are  gathering. 
Panhandle  is  then  requesting 
authorization  to  abandon  by  transfer  to 
Field  Services  a  total  of  116  facilities, 
including  the  six  above-mentioned 


UMI 


meters,  but  not  including  the  six 
facilities  for  which  it  is  requesting 
rehearing. 

Panhandle  states  that  approval  of  the 
amended  application  for  abandonment 
will  facilitate  the  termination  of  its 
gathering  function,  and  would  eliminate 
the  need  for  Panhandle  to  retain  a 
gathering  rate. 

Comment  date:  Apri]  11,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP95-257-000| 

Take  notice  that  on  March  10, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP95-257-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct, 
own  and  operate  a  delivery  tap  and 
associated  facilities  in  Audrain  County. 
Missouri  for  deliveries  to  Cerro  Copper 
Casting  (Cerro  Copper),  a  Division  of 
Cerro  Copper  Tube  Co,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP83-a3-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  construct  a  2- 
inch  hot  tap,  approximately  7500  feet  of 
3-inch  pipeline  and  a  dual  2-inch  meter 
and  regulating  station  on  its  Mexico 
Lateral  at  Station  58+00,  Section  27, 
Township  51  North,  Range  9  West  in 
Audrain  County,  Missouri.  This 
interconnect/delivery  tap  was  requested 
of  Panhandle  by  Cerro  Copper  for 
meeting  the  500  Mcf  of  natural  gas  per 
day  demand  by  its  new  copper  billet 
casting  plant  still  under  construction. 
Panhandle  states  it  understands  that 
Cerro  Copper  does  not  have  a  contract 
with  Union  Electric  Company,  a  local 
distribution  company,  to  provide 
service  to  the  new  plant,  and  that  the 
proposed  delivery  point  does  not 
constitute  a  bypass  of  Union  Electric. 
The  estimated  cost  is  $630,000  which  is 
100%  reimbursible  to  Panhandle.  The 
proposed  construction,  according  to 
Panhandle,  will  not  detriment  or 
disadvantage  any  of  its  customers. 

Comment  date:  May  5,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission  Corp. 

{Docket  No.  CP95-263-0001 

Take  notice  that  on  March  14,  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  filed  in  Docket  No.  CP95- 


263-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  service  for  AlliedSignal 
Inc.  (AlliedSignal),  formerly  AUied 
Corporation,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  service  is 
provided  pursuant  to  Rate  Schedule  X- 
116,  vfith  transportation  of  up  to  15,000 
Dth  pe'  day  of  natural  gas,  which  was 
authorized  by  Order  issued  August  19, 
1983  in  Docket  No.  CP83-324  as 
amended. 

Columbia  states  further  that  the 
transportation  authority  is  no  longer 
required,  the  transportation  agreement 
has  terminated  and  alternative  service  is 
being  provided  AlliedSignal  under  Part 
284  Firm  Transportation  Service  under 
the  FTS  Rate  Schedule  filed  in  Docket 
No.  ST91-1495. 

Comment  dote;  April  11,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  MidAmerican  Energy  Company  and 
Iowa-Illinois  Gas  and  Electric  Co. 

(Docket  No.  CP95-264-000J 

Take  notice  that  on  March  16,  1995, 
MidAmerican  Energy  Company 
(MidAmerican).  P.O.  Box  657,  Des 
Moines,  Iowa  50303,  and  Iowa-Illinois 
Gas  and  Electric  Company,  P.O.  Box 
4350,  Davenport,  Iowa  52808  (Iowa- 
Illinois) — together  referred  to  as 
Applicants — filed  in  Docket  No.  CP95- 
264-000  an  application  pursuant  to 
Sections  1(c).  7(b),  7(c),  and  7(fl  of  the 
Natural  Gas  Act  requesting  permission 
and  approval  for  Iowa-Illinois  to 
abandon  certain  facilities,  a  declaration 
that  MidAmerican  is  exempt  from  the 
NGA  for  certain  parts  of  its  service  area, 
a  service  area  determination  for 
MidAmerican,  and  a  declaration  that 
MidAmerican  qualifies  pursuant  to  the 
Natural  Gas  Policy  Act  as  a  local 
distribution  company  in  those  areas 
where  it  receives  a  service  area 
determination,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  state  that  MidAmerican, 
Iowa-Illinois,  Midwest  Power  Systems 
Inc.  (Midwest  Power)  and  Midwest 
Resources  Inc.  (Midwest  Resources) 
have  entered  into  an  Agreement  and 
Plan  of  Merger  whereby  MidAmerican 
will  be  the  surviving  corporation  and 
public  utility.  Applicants  state  that 
Iowa-Illinois  and  Midwest  Power  have 
filed  an  application  with  the 
Commission  for  authorization  and 
approval  of  the  merger  pursuant  to 
Section  203  of  the  Federal  Power  Act 


(FPA)  in  Docket  No.  EC95-004-000.  In 
addition,  it  is  stated  that  MidAmerican 
has  filed  open  access  electric 
transmission  tariffs  in  Docket  No.  ER95- 
188-000  as  well  as  an  application 
pursuant  to  Section  204  of  the  FPA 
requesting  authority  to  issue  securities 
and  assume  liabilities. 

Applicants  indicate  that  upon 
consummation  of  the  merger,  Iowa- 
Illinois  will  cease  to  provide  any  public 
utility  services,  and  all  of  the  pubhc 
utility  services  previously  provided  by 
Iowa-Illinois  will  be  provided  by 
MidAmerican,  including  services  which 
require  utiUzation  of  the  facilities  which 
Iowa-Illinois  seeks  to  abandon. 
MidAmerican's  operation  of  these 
facilities  will  occur  pursuant  to  the 
service  area  determination  which 
MidAmerican  requests  pursuant  to 
Section  7(f)  of  the  NGA.  The  service 
areas  proposed  by  MidAmerican  for 
determination  are  identical  to  the 
service  areas  determined  for  Iowa- 
Illinois  and  Midwest  Power's 
predecessor  in  Docket  Nos.  CP86-688- 
000,  CP89-655-000.  and  CP89-2002- 
000. 

MidAmerican  also  seeks  exemption 
from  the  NGA  pursuant  to  Section  1  (c) 
for  four  parts  of  its  service  area.  Iowa- 
Illinois  was  granted  an  exemption 
pursuant  to  Section  1(c)  of  the  NGA  for 
these  four  parts  of  its  service  area  in 
Docket  No.  CP86-605-000.  Applicants 
also  request  that  the  Commission 
declare  that  MidAmerican  is  a  local 
distribution  company.  AppUcants  state 
that  Iowa-Illinois  and  Midwest  Power's 
predecessors  were  declared  by  the 
Commission  to  be  local  distribution 
companies  in  Docket  Nos.  CP86-688- 
000,  CP89-2002-O00.  and  CP89-2002- 
001. 

Applicants  request  that  the 
Commission  issue  an  order  authorizing 
its  requests  prior  to  or  concurrently  with 
its  order  authorizing  and  approving  the 
proposed  merger  in  Docket  No.  EC95- 
004-000  and  that  such  authorizations  be 
made  effective  at  the  time  of  the  merger. 

Comment  dofe:  April  11,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
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filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  Bnds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretory. 

|FR  Doc.  95-7661  Filed  3-28-95;  8:45  am] 

BILUMQ  COOE  a717-01-P 


(Doclwt  No.  MT9S-O-0O01 

Columt>ia  Gulf  Transmission  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  23.  1995. 

Take  notice  that  on  March  20,  1995, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets,  to  be  effective 
May  1,  1995: 

First  Revised  Sheet  No.  374 
First  Revised  Sheet  No.  375 
First  Revised  Sheet  No.  376 
First  Revised  Sheet  No.  384 
First  Revised  Sheet  No.  385 
First  Revised  Sheet  No.  386 

Columbia  Gulf  is  tendering  for  filing 
revised  portions  of  its  "Request  for 
Service — New  Agreement"  and 
"Request  for  Service — Increase  in 
Quantity  of  an  Existing  Agreement" 
forms  contained  in  its  FERC  Gas  Tariff. 
Columbia  Gulf  states  that  the  filing  is 
being  made  in  accordance  with  Order 
No.  566,  which  eliminated  the 
requirement  in  18  CFR  250.16(b)(l)(ii) 
that  a  pipeline  include  the  information 
required  for  a  Form  No.  592  Affiliate 
Transportation  Log  in  the  request  for 
service  forms  in  the  pipeline's  tariff. 
Under  previous  regulations,  a  pipeline 
was  required  to  report  certain 
information  on  Form  No.  592  that  a 
pipeline  could  only  obtain  through  its 
request  for  service  forms.  In  Order  No. 
566,  "the  Commission  is  no  longer 
requiring  pipelines  to  report  these 
categories  of  information,  and  therefore, 
a  tariff  provision  requiring  shippers  to 
disclose  such  information  is  no  longer 
needed." 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  30, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  95-7663  Filed  3-28-95:  8:45  am] 

■ILUNO  CODE  (Tir-OI-M 

[Docket  No.  PylT9&-6-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  23.  1995. 

Take  notice  that  on  March  20.  1995. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
May  1,  1995: 

First  Revised  Sheet  No.  552 
First  Revised  Sheet  No.  553 
First  Revised  Sheet  No.  554 
First  Revised  Sheet  No.  571 
First  Revised  Sheet  No.  572 
First  Revised  Sheet  No.  573 

Columbia  is  tendering  for  filing 
revised  portions  of  its  "Request  for 
Service — New  Agreement"  and 
■Request  for  Service — Increase  in 
Quantity  of  an  Existing  Agreement" 
forms  contained  in  its  FERC  Gas  Tariff. 
Columbia  states  that  the  filing  is  being 
made  in  accordance  with  Order  No.  566, 
which  eliminated  the  requirement  in  18 
CFR  250.16(b)(l)(ii)  that  a  pipeline 
include  the  information  required  for  a 
Form  No.  592  Affiliate  Transportation 
Log  in  the  request  for  service  forms  in 
the  pipeline's  tariff.  Under  previous 
regulations,  a  pipeline  was  required  to 
report  certain  information  on  Form  No. 
592  that  a  pipeline  could  only  obtain 
through  its  request  for  service  forms,  in 
Order  No.  566,  "the  Commission  is  no 
longer  requiring  pipelines  to  report 
these  categories  of  information,  and 
therefore,  a  tariff  provision  requiring 
shippers  to  disclose  such  information  is 
no  longer  needed."  Columbia  also  states 
that,  for  administrative  convenience  in 
processing  requests  for  service  making 
use  of  Columbia's  SIT  Rate  Schedule,  it 
is  adding  new  item  ten  to  the  "Request 
for  Service — New  Agreement"  form 
(First  Revised  Sheet  No.  553).  Columbia 
states  that  this  is  consistent  with 
Section  1  of  Columbia's  SIT  Rate 
Schedule. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  30. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 
|FR  Doc.  95-7662  Filed  3-28-95;  8:45  ami 

BtLUNO  COOE  6717-01-M 

Pocket  No.  GT95-29-000] 

East  Tennessee  Natural  Gas  Co.; 
Notice  of  Filing  of  Refund  Report 

March  23.  1995. 

On  March  20,  1995,  East  Tennessee 
Natural  Gas  Company  (East  Tennessee), 
filed  its  report  of  refunds  to  flow 
through  amounts  received  fitjm  its 
former  upstream  supplier,  Tennessee 
Gas  Pipeline  Company  (Teimessee). 

East  Teimessee  states  that  it  received 
from  Tennessee  on  February  16,  1995,  a 
refund  of  amounts  paid  during 
September  and  October  1993,  under  its 
former  Tennessee  Rate  Schedules  FT-A, 
LMS-MA,  and  FS.  Tennessee 
effectuated  the  refund  pursuant  to  the 
Commission's  order  dated  November  15, 
1994,  in  Docket  Nos.  RS92-23  and 
RP91-203  et  al.  accpeting  Tennessee's 
July  15,  1994  compliance  filing 
implementing  settlement  rates. 

On  February  16,  1995,  East  Tennessee 
states  that  it  disbursed  the  refunds, 
totahng  $543,583,  to  its  former 
jurisdictional  sales  customers. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regualtory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
March  30,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  this  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  and  available  for 

public  inspection. 

Lois  D.  Cashell, 

Secretor>'. 

IFR  Doc.  95-7664  Filed  3-28-95;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP95-211-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

March  23,  1995. 

Take  notice  that  on  March  21, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  revised  tariff 
sheets  to  be  effective  April  21,  1995. 

Natural  states  that  the  purpose  of  the 
filing  is  to  (1)  align  the  rates  and 
amortization  period  for  its  remaining 
firm  shippers  with  those  applicable  to 
shippers  under  various  settlements 
approved  by  the  Commission,  and  (2) 
extend  the  applicability  of  the  pricing 
differential  method  at  least  through  the 
end  of  the  proposed  four-year  base 
amortization  period. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  April  21,  1995. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  the  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  30,  1995. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  95-7665  Filed  3-28-95;  8:45  am) 
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[Docket  No.  RP95-209-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Tariff  Filing 

March  23,  1995. 

On  March  15.  1995.  Southern  Natural  . 
Gas  Company  (Southern),  tendered  for 
filing  in  the  above-captioned 
proceedings  a  Stipulation  and 
Agreement.  Take  notice  that 
simultaneously  with  the  filing  of  the 
Stipulation,  and  filed  under  the  same 
transmittal  letter.  Southern  filed  revised 
tariff  sheets  which  Southern  requested 
to  become  effective  March  1  and  April 
1,  1995.  The  tariff  sheets  proposed  to  be 
effective  March  1,  1995.  seek  to  place 
the  settlement  rates  into  effect  on  an 
interim  basis  as  provided  in  the 
Stipulation.  The  tariff  sheets  proposed 
to  be  effective  April  1,  1995,  seek  to 
implement  the  Account  858  and 
Southern  Energy  surcharges,  also  as 
provided  in  the  Stipulation. 

As  required  by  the  Commission's 
Rules  of  Practice  and  Procedure,  a  copy 
of  the  filing  has  been  served  by  regular 
mail  on  all  parties  to  this  proceeding, 
and  by  overnight  mail  to  all  parties 
which  have  participated  actively  in  the 
settlement  conference,  and  is  being 
served  on  all  of  Southern's  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  30,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

Attachment  A 

L  Proposed  Tariff  Sheets  To  Be 
Effective  March  1, 1995 

Southern  Natural  Gas  Company,  FERC  Gas 
Tariff 

Seventh  Revised  Volume  No.  1: 

Original  Sheet  Nos.  14a,  15a.  16a.  17a.  18a. 

19a,  20a.  21a.  53b 
First  Revised  Sheet  Nos.  38.  40,  50.  51,  52. 

71.  79,85 

Second  Revised  Sheet  Nos.  37,  49.  60,  61,  62, 

72,  80,  86,  195 
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Third  Revised  Sheet  No.  42 
Fourth  Revised  Sheet  Nos.  41,  53 

First  Revised  Volume  No.  2 A: 
Twentieth  Revised  Sheet  No  94 

II.  Proposed  Tariff  Sheets  To  Be 
Effective  April  1, 1995 

Southern  Natural  Gas  Company.  FERC  Gas 
Tariff 

Seventh  Revised  Volume  No.  J: 

First  Revised  Sheet  No.  15a 
First  Revised  Sheet  No.  17a 
Original  Sheet  Nos.  34B-D 
Original  Sheet  No.  41a 
Original  Sheet  No.  53a 

|FR  Doc.  95-7666  Filed  3-28-95;  8:45  am] 
BU.LMO  COOE  (Tir-OI-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities 

AGENCY:  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 
ACTIOM:  Notice. 

SUMMARY:  Today's  notice  announces  the 
members  of  the  Federal  Interagency 
Energy  Policy  Committee  (656 
Committee)  as  designated  by  each 
agency.  Section  310  of  Executive  Order 
12902,  Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities, 
requires  each  agency  head  to  designate 
a  senior  official,  at  the  Assistant 
Secretary  level  or  above,  to  be 
responsible  for  achieving  the 
requirements  of  the  Order  and  appoint 
such  official  to  the  656  Committee.  This 
notice  is  being  published  in  the  interest 
of  open  communication  within  the 
Federal  Government. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ginsberg,  EE-90,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  202-586- 
5772. 

SUPPLEMENTARY  INFORMATION:  Section 
201  of  Executive  Order  No.  12902.  59 
FR  11463  (1994),  state  that  the  Federal 
Interagency  Energy  Policy  Committee 
("656  Committee")  serves  as  a  forum  to 
coordinate  issues  involved  in 
implementing  energy  efficiency,  water 
conservation,  and  solar  and  other 
renewable  energy  in  the  Federal  sector. 

The  "656"  Committee  originated  from 
the  legislative  requirements  of  Section 
656  of  the  Department  of  Energy 
Organization  Act.  42  U.S.C.  7266.  This 
Section  required  the  Secretaries  of 
Defense,  Commerce,  Energy,  Housing 
and  Urban  Development, 
Transportation.  Agriculture,  and  the 


Interior:  the  Postmaster  General  of  the 
United  States  Postal  Service:  and  the 
Administrator  of  the  General  Services 
Administration  each  to  designate  one 
Assistant  Secretary  or  Assistant 
Administrator  as  the  principal  energy 
conservation  officer  of  the  respective 
Department  or  Administration. 

The  National  Aeronautics  and  Space 
Administration,  the  Veterans 
Administration  (currently  the 
Department  of  Veterans  Affairs),  and  the 
Environmental  Protection  Agency  were 
asked  by  the  Department  of  Energy  to 
designate  an  individual  of  similar  status* 
to  participate  as  a  member.  These  12 
agencies  consume  approximately  98 
percent  of  all  Federal  energy.  The 
Departments  of  Education,  Health  and 
Human  Services,  Labor,  State,  and 
Treasury  were  invited  to  join  in 
October,  1993. 

The  "656"  Committee  is  chaired  by 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy, 
Department  of  Energy.  It  meets 
periodically  to  provide  policy  guidance 
and  to  review  agency  progress  on 
Federal  energy  conservation  plans  and 
associated  investments.  The  purpose  of 
the  Committee  is  to  strengthen  energy 
conservation  programs  which 
emphasize  productivity  through  the 
efficient  use  of  energy,  and  concurrently 
encourage  interagency  cooperation  in 
energy  conservation.  It  permits  top 
management  of  the  Federal  Government 
to  focus  attention  on  the  tasks  and 
missions  related  to  National  objectives 
rather  than  on  the  tasks  of  a  particular 
agency. 

The  following  is  a  list  of  the  members 
of  the  "656  Committee": 

Federal  Interagency  Energy  Policy 
Conunittee 

Chair 

Ms.  Christine  Ervin,  Assistant  Secretary, 
Energy  Efficiency  and  Renewable 
Energy,  U.S.  Department  of  Energy, 
EE-1,  Forrestal  Building,  Room  6C- 
016, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  Phone:  (202) 
586-9220,  Fax:  (202)  586-9260 

Agriculture 

Mr.  Wardell  C.  Townsend,  Jr.,  Assistant 
Secretary  for  Administration,  U.S. 
Department  of  Agriculture, 
Administration  Building,  Room 
248W.  14th  and  Independence 
Avenue.  SW,  Washington,  DC  20250, 
Phone:  202-720-3590,  Fax:  202-720- 
2191 

Commerce 

Mr.  Thomas  R.  Bloom,  Chief  Financial 
Officer  and  Assistant  Secretary  fof 


Administration,  U.S.  Department  of 
Commerce,  Main  Commerce,  Room 
5830,  14th  and  Constitution  Avenue. 
NW,  Washington,  DC  20230,  Phone: 
202-482-4951.  Fax:  202-482-3592 

Defense 

Mr.  loshua  Gotbaum,  Assistant 
Secretary  of  Defense  for  Economic 
Security,  U.S.  Department  of  Defense, 
The  Pentagon,  Room  3E808, 
Washington,  DC  20301-3300,  Phone: 
703-695-6639,  Fax:  703-693-7011 

Education 

Mr.  Rodney  A.  McCowan,  Assistant 
Secretary  Human  Resources  and 
Administration,  U.S.  Department  of 
Education,  Room  3181,  400  Maryland 
Avenue,  SW,  Washington,  DC  20207, 
Phone:  202-401-0470.  Fax:  202-401- 
0485 

Environmental  Protection  Agency 

Mr.  Jonathan  Z.  Cannon,  Assistant 
Administrator  and  Chief  Financial 
Officer,  Office  of  Administration  and 
Resources  Management, 
Environmental  Protection  Agency, 
1111  West  Tower,  Mail  Code  3101, 
401  M  Street,  SW,  Washington,  IDC 
20460,  Phone:  202-260-^600,  Fax: 
202-260-0835 

General  Service  Administration 

Mr.  Kenneth  R.  Kimbrough, 
Commissioner  of  Public  Buildings 
Service,  General  Services 
Administration,  Room  6344,  18th  and 
F  Streets,  NW,  Washington,  DC  20405. 
Phone:  202-501-1100,  Fax:  202-219- 
2310 

Health  and  Human  Services 

Mr.  Kenneth  S.  Apfel,  Assistant 
Secretary  for  Management  and 
Budget,  U.S.  Department  of  Health 
and  Human  Services,  Hubert  H. 
Humphrey  Building,  Room  508— G, 
200  Independence  Avenue,  SW, 
Washington,  DC  20201.  Phone:  202- 
690-6396, Fax:  202-690-5405 

Housing  and  Urban  Development 

Ms.  Marilyrm  A.  Davis,  Assistant 
Secretary  for  Administration,  U.S. 
Department  of  Housing  and  Urban 
Development,  Room  10110,  451  7th 
Street,  SW,  Washington,  DC  20410. 
Phone:  202-708-0940,  Fax:  202-619- 
8129 

Interior 

Ms.  Bonnie  Cohen.  Assistant  Secretary 
for  Policy,  Management  and  Budget, 
U.S.  Department  of  the  Interior,  Mail 
Stop  6214,  Room  6117,  1849  C  Street. 
NW.  Washington.  DC  20240.  Phone: 
202-208-6182.  Fax:  202-208-5048 


Justice 

Mr.  Stephen  R.  Colgate,  Assistant 
Attorney  General  for  Administration, 
U.S.  Department  of  Justice,  Room 
1111,  10th  and  Constitution  Avenue, 
NW,  Washington,  DC  20530,  Phone: 
202-514-3101,  Fax:  202-514-1778 

Labor 

Ms.  Cecilia  J.  Bankins,  Acting  Assistant 
Secretary  for  Administration  and 
Management,  U.S.  Department  of 
Labor,  Room  S-2514,  200 
Constitution  Avenue,  NW, 
Washington,  DC  20210,  Phone:  202- 
219-9086,  Fax:  202-219-8822 

NASA 

Ms.  Benita  A.  Cooper. 
Associate  Administrator  for 

Management 
Systems  and  Facihties. 
National  Aeronautics  and 
Space  Administration. 
Code  J,  Room  3Y04, 
300  E  Street,  SW, 
Washington,  DC  20024-3210. 
Phone:  202-358-2800. 
Fax:  202-358-3068 

U.S.  Postal  Service 

Mr.  William  Dowling, 
Vice  President  Engineering, 
U.S.  Postal  Service. 
8403  Lee  Highway. 
4th  Floor, 

Merrifield,  VA  22082-8101, 
Phone:  703-280-7001, 
Fax:  703-280-5669 

State 

Mr.  Patrick  S.  Kennedy, 

Assistant  Secretary  for  Administration. 

U.S.  Department  of  State. 

Room  6330, 

22nd  &  C  Streets,  NW, 

Washington,  DC  20520, 

Phone:  202-647-1492, 

Fax:  202-647-1558 

Transportation 

Mr.  Jon  H.  Seymour, 

Assistant  Secretary  for  Administration, 

U.S.  Department  of  Transportation, 

Room  10314, 

400  7th  Street,  SW, 

Washington,  DC  20590, 

Phone: 202-366-2332, 

Fax:  202-366-9634 

Treasury 

Mr.  George  Munoz, 

Assistant  Secretary  for  Management/ 

Chief  Financial  Officer. 
U.S.  Department  of  the  Treasury, 
Room  2423,  Main  Treasury  Building. 
15th  &  Pennsylvania  Avenue.  NW, 
Washington,  DC  20220, 
Phone:  202-622-1280. 


Fax:  202-622-2795 
Veterans  Affairs 

Mr.  C.  Wayne  Hawkins, 

Deputy  Under  Secretary  for  Health  for 

Administration  and  Operations  (lOB), 
U.S.  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW, 
Washington,  DC  20420, 
Phone:  202-535-7606,  r 

Fax:  202-535-7630 

Non-Member  Participant 

OMB 

Dr.  Kathleen  Peroff, 

Deputy  Associate  Director, 

Energy  and  Science  Division, 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Room  8001, 

725  17th  Street,  NW, 

Washington,  DC  20503, 

Phone:  202-395-3404, 

Fax:  202-395-4817 

Issued  in  Washington,  DC  on  March  23. 
1995. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  95-7733  Filed  3-28-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5180-«] 

Acid  Rain  Program:  Notice  of  State  and 
Local  Acid  Rain  Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Title  IV  of  the  Clean  Air  Act 
requires  EPA  to  establish  the  Acid  Rain 
Program  to  reduce  the  adverse 
environmental  and  public  health  effects 
of  acidic  deposition.  Under  titles  IV  and 
V  of  the  Act,  State  and  local  permitting 
authorities  develop  and  administer  acid 
rain  programs  as  part  of  their  title  V 
operating  permits  programs.  The  State 
and  local  permitting  authorities  listed  in 
this  notice  have  submitted  acid  rain 
programs  for  EPA  review  that  have 
subsequently  been  determined  to  be 
acceptable  to  the  EPA  Administrator  as 
part  of  their  title  V  operating  permits 
programs.  This  notice  is  for 
informational  purposes  only  and  does 
not  replace  any  other  Federal  Register 
title  V  operating  permits  program 
approval  notices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller,  U.S.  EPA,  Acid  Rain 
Division  (6204J),  401  M  St..  SW. 
Washington,  DC  20460,  (202)  233-9077. 


SUPPLEMENTARY  INFORMATION:  In  Phase  I 
of  the  Acid  Rain  Program  (1995  through 
1999),  EPA  issues  Phase  I  acid  rain 
permits  and  is  the  permitting  authority 
for  certain  acid  rain  affected  sources, 
most  of  which  are  coal  burning,  electric 
generating  plants.  In  Phase  II  of  the  Acid 
Rain  Program  (beginning  in  the  year 
2000  and  continuing  thereafter).  State 
and  local  permitting  authorities  are 
required  under  titles  IV  and  V  of  the  Act 
to  act  as  the  permitting  authority  for  all 
acid  rain  affected  sources  and  issue  acid 
rain  permits  as  part  of  their  title  V 
operating  permits  programs.  Affected 
sources  must  submit  tJheir  initial  Phase 
II  acid  rain  permit  applications  to  the 
appropriate  permitting  authority  no 
later  than  January  1,  1996.  Initial  acid 
rain  permits  must  be  issued  to  all 
affected  sources  no  later  than  December 
31,  1997. 

If,  by  November  15,  1995,  the  State  or 
local  jurisdiction  (e.g.,  district,  county, 
or  city)  in  which  an  affected  source  is 
located  has  both  (1)  an  acid  rain 
program  identified  in  this  or  a 
comparable  Federal  Register  notice  as 
acceptable  to  the  Administrator  and  (2) 
a  title  V  operating  permits  program 
granted  full  or  interim  approval  by  the 
Administrator  in  a  Federal  Register 
notice,  then  the  designated 
representative  of  the  affected  source 
should  submit  the  initial  Phase  II  acid 
rain  permit  application  and  3  copies  to 
that  state  or  local  authority.  Otherwise, 
the  designated  representative  should 
submit  the  initial  Phase  II  acid  rain 
permit  application  and  one  copy  to  the 
EPA  Regional  office  for  the  region,  and 
two  copies  to  the  State  or  local 
jurisdiction,  in  which  the  source  is 
located. 

The  following  State  or  local 
permitting  authorities  have  submitted 
acid  rain  programs  that  are  acceptable  to 
the  Administrator  as  part  of  their  title  V 
operating  permits  programs: 

Region  4 

The  Department  of  Natural  Resources, 
in  the  state  of  Georgia; 

The  Department  for  Environmental 
Protection,  in  the  Commonwealth  of 
Kentucky; 

The  Chattanooga-Hamilton  County 
Air  Pollution  Control  Bureau,  in  the 
state  of  Tennessee; 

The  Knox  County  Department  of  Air 
Pollution  Control,  in  the  state  of 
Tennessee; 

The  Metropolitan  Government  of 
Nashville  and  Davidson  County,  in  the 
state  of  Tennessee. 

Region  6 

The  Department  of  Pollution  Control 
and  Quality,  in  the  state  of  Arkansas; 


UMI 
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The  Department  of  Environmental 
Quality,  in  the  state  of  Louisiana: 

The  E)epartment  of  Environmental 
Quality,  in  the  state  of  Oklahoma. 

Region  7 

The  Department  of  Natural  Resources, 
in  the  state  of  Iowa; 

The  Department  of  Health  and 
Environment,  in  the  state  of  Kansas; 

The  Department  of  Natural  Resources, 
in  the  state  of  Missouri; 

The  Department  of  Environmental 
Quality,  in  the  state  of  Nebraska. 

Region  8 

The  Department  of  Environmental 
Quality,  in  the  state  of  Utah. 

Region  9 

The  Department  of  Environmental 
Quality,  in  the  state  of  Arizona; 

The  Pinal  County  Department  of 
Health  and  Human  Services,  in  the  state 
of  Arizona; 

The  Bay  Area  Air  Quality 
Management  District,  in  the  state  of 
California; 

The  Monterey  Bay  Unified  Air 
Pollution  Control  District,  in  the  state  of 
California; 

The  Division  of  Environmental 
Protection,  in  the  state  of  Nevada. 

Region  10 

The  Department  of  Environmental 
Quality,  in  the  state  of  Oregon; 

The  Benton  County  Clean  Air 
Authority,  in  the  state  of  Washington; 

The  Northwest  Air  Pollution 
Authority,  in  the  state  of  Washington; 


The  Olympic  Air  Pol'ution  Control 
Authority,  in  the  state  of  Washington. 

The  Puget  Sound  Air  Pollution 
Control  Agency,  in  ttie  state  of 
Washington; 

The  Southwest  Air  Pollution  Control 
Authority,  in  the  state  of  Washington; 

The  Spokane  County  Air  Pollution 
Control  Authority,  in  the  state  of 
Washington; 

Thf  Washington  Department  of 
Ecology,  in  the  state  of  Washington; 

The  Yakima  Councy  Clean  Air 
Authority,  in  the  state  oi  Washington. 

Dated:  March  22,  1995. 
Brian  ) .  McLean. 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Hadiation. 

|FR  Doc.  95-7719  Filed  3-28-95;  8:45  ami 
uiLi  mo  coot  cM(>-60-r> 


[PF-621;  FRL  ^939-4] 

Pesticide  Tolerance  Petitions;  Filings 
and  r  Withdrawal 

agency:  HInvironmenlal  Protection 
.Vgeucy  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  mitial 
'ilings  uf  petitions  (PP)  and  a  food 
additive  petition  (FAl')  proposing  the 
establishment  of  regulations  for  residues 
of  i^ertain  pesticide  chemicals  in  or  on 
various  agricultural  commodities.  It  also 
announces  the  withdrawal  of  a  petition. 


ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to;  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  HW7..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1 1 32  at  the  address 
given  above,  from  8  a.m.  to  'i  p.m.. 
Monday  through  Friday,  excluding  legal 
liolidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  manager 

Office  locatiofVtelephone  nunv 

:)er 

Address 

George  LaRocca  (PM  15) 

Joanne  Miller  (PM  23) 

Rm.    204.    CM    .«.    703-567- 

2400. 
Rm.    237.    CM    ^.    703-305- 

7830. 
5tti    Fkwf.    CS    :^1,    703-308- 

1921  Jefferson  Davis  l-»wy.,  Arlington,  VA. 
1)0. 

Ptiil  Hutton  (PM  90)                 

2800  Crystal  Drive,  Arlington,  VA. 

8260. 

.SUPPLEMENTARY  INFORMATION:  EPA  'las 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  iollows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities. 

Initial  Filings 

1.  PP  4E4422.  American 
Semiochemicals  Association.  1620  I  St.. 
NW..  Washington.  DC  20006.  has 
submitted  the  petition  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  exempt  from  the 
requirement  of  a  tolerance  residues  of 
all  lepidopteran  pheromones. 


independent  of  mode  of  application  or 
physical  form  or  shape.  [PM  DO) 

'/..  PP5F4462.  Miles.  Inc..  Agricultural 
Jivision.  H400  Hawthorn  Rd..  P.O.  Box 
1913.  Kansas  City.  MO  04120-0013.  iias 
submitted  the  petition  1  lursuant  lo 
!;ection  408(d)(ll  of  the  '^ederal  Food. 
'3rug  and  Cosmetic  .Act  lo  propose  that 
40  CFR  18O.436  be  amended  to  establish 
1  tolerance  lor  the  insecticide  cyfluthrin 
(cyano  {4-fluoro-3- 
phenoxyphenyl)methy)  3(2. 2- 
dich)oroethenyl)-2.2-dimethyl- 
cyclopropane-carboxylate)  in  or  on  the 
raw  agricultural  commodity  pears  at 
0.20  part  per  million.  (PM  13) 

3  FAP  4H5704.  Ecoscience  Corp..  377 
Plantation  St.,  Worcester.  MA  01605. 


lias  submitted  <he  food/feed  r.dditive 
petition  proposing  to  establish 
exemptions  /"rom  the  requirement  of  a 
tolerance  ior  residues  of  'ihe  microbial 
oest  control  agent  Metarhizium 
anisopliae  strain  of  ESC  1  in  or  011  all 
processed  food  and  animal  feed  when 
ipplied  as  an  insecticide  to  structures. 
fPM  90) 

Withdrawal  of  Filing 

4.  PPBF3656.  Miles.  Inc..  Agricultural 
Division.  8400  Hawthorn  Rd..  P.O.  Box 
4913.  Kansas  City.  MO  64120-0013.  has 
requested  the  withdrawal  of  the  petition 
without  prejudice  to  future  filing. 
Notice  of  the  pietition  was  originally 
published  in  the  Federal  Register  of 


(October  12.  1988  (53  FR  39594)  and 
proposed  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  4-amino-6-(l.l- 
dimethylethyl)-3-(ethylthio)-1.2.4- 
triazin-5-(4H)-one  and  its  triazinone 
metabolites  in  or  on  wheat  grain  at  0.03 
part  per  million  (ppm).  wheat  straw  at 
0.5  ppm,  meat,  fat,  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  0.1  ppm.  meat,  fat,  and  meat 
byproducts  of  poultry  at  0.05  ppm.  milk 
at  0.03  ppm,  and  eggs  at  0.01  ppm.  (PM 
23) 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests. 

Authority:  7  U.S.C.  136a. 
Dated:  February  23.  1995. 

Stepheo  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-7580;  Filed  3-28-95;  8:45  ami 
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[OPP-34073;  FRL  4941-9] 

Notice  Of  Receipt  of  Requests  for 
Amendments  To  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawm. 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  June  27.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  St..  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703) 305-5761. 
SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  To  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  19  pesticide 
registrations  listed  in  the  following 
Table  1 .  These  registrations  are  listed  by 
registration  number,  product  names/ 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  June  27, 
1995  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


000228-00093 

000228-00274 

000264-00465 
000352-00479 
000352-00480 
000352-00493 
000869-00027 

001015-00066 


Product  Name 


001386-00114 


001386-00124 


Bin  Spray 

ULV  Malathton  95 

MOCAP  10G 

DuPont  Technical  Vendex  MitickJe 
Dupont  Vendex  50WP  Miticide 
DuPont  Vendex  4L  Miticide 
Green  Light  50%  Malathion 

Douglas  Malathion  57-WE 


Active  Ingredient 


Insect  Spray 


Malathiorv5      Emulsifiable     Con- 
centrate 


001386-00605  I  Malathion-6  Grain 


Malathion 

Malathion 

Ethoprop 
FentHJtatin  Oxide 
FentHJtatin  Oxide 
FentHitatin  Oxide 
Malathion 

Malathion 


Delete  From  Lat)el 


Malathion 


Malathion 


Malathion 


Peanut  storage  areas.  b>agged  flour,  packaged  cereals. 
EC  formulation  on  stored  wheat,  oats,  corn  rye,  tjarley 

Sugar  tjeets  (as  a  ULV  formulation),  feed  lots,  holding 
pens 

All  turf  uses  except  golf  courses 

Ornamental  use 

Ornamental  use 

Ornamental  use 

Cole  crops,  squash,  plums,  fleas  &  ticks  in  pet  quarters, 
yards,  use  on  dogs 

Melons,  pumpkins,  asparagus,  carrots,  vegetables  grown 
in  commercial  green  houses,  almonds,  apples,  dor- 
mant or  delayed  sprays.  filt)erts,  grape  vines 
(overwintenng  on  nursery  stock  only),  pears,  pine- 
apple, plums,  prunes  quIrKe,  fieW  crops,  pasture, 
range  grasses,  peanuts,  safflower.  soybieans,  sugar 
beets,  totjacco.  stored  products,  fly  &  mosquito  control, 
livestock  pest  control,  forest  trees,  around  the  home,  in 
and  around  greenhouses  &  gardens,  in  and  around 
wineries  &  processing  plants,  plants  processing  dry 
milk,  food  &  nonfood  areas  of  food  handling  estatdish- 
ments 

Crack  &  crevk;e  treatment  in  food  hokJing  areas,  poultry 
direct  application,  poultry  premises  treatment,  poultry 
roost  paint,  dogs  &  cats  spray,  dogs  &  cats  animal 
quarters,  melons 

Melons,  pieanuts,  green  sorghum,  crant)emes,  aspar- 
agus, canots,  beei  cattle,  sheep,  goats,  swine,  poultry, 
peanut  protection,  grain  protection  of  stored  grain 

Stored  grain  sorghum,  tieU  &  garden  seeds,  rice 


UMI 
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Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations — Continued 


^« 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Lat>el 

001622-00054 

Roach  &  Insect  Spray 

Malathion 

All  indoor  uses 

010370-00047 

Fords  Lawn  Granules 

Chlorpynlos 

Sugar  beets 

019713-00046 

Drexel  Simazine  SOW 

Simazine 

Asparagus,  artichokes,  sugarcane,  non-cropland 

019713-00060 

Drexel  Sinnazine  4L 

Simazine 

Asparagus,  artichokes,  sugarcane,  non-cropland 

019713-00252 

Drexet  Simazine  90DF 

Simazine 

Asparagus,  artichokes,  sugarcane,  non-cropland 

019713-00271 

Siorazine  SOW  Hertxcide 

Simazine 

Asparagus,  artichokes,  sugarcane,  non-cropland 

019713-00273 

IDA.  Inc.  Simazine  4L 

Simazine 

Asparagus,  artichokes,  sugarcane,  non-croplarxj 

056644-00069 

Secunty    Brand    Malathion    Multi- 
purpose Spray 

Malathion 

AInwnds,   apples,   asparagus,   filberts,   peanuts,   pears, 
pineapples,  plums,  prunes,  melons,  pumpkins,  quince, 
dog  &  cat  pests,  aninrial  quarters 

The  following  Table  2   includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2.  —  registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000228 
000264 
000352 

0OOS69 
001015 
001386 
001622 
010370 
019713 
056644 


Company  Name  and  Address 


Riverdale  Chemical  Co..  425  W.  I94th  St..  Glenwood,  IL  60425. 

Rhone-Poulenc  Ag  Corrpany,  P.O.  Box  12014,  T.W.  Alexander  Dnve,  Research  Triangle  Park.  NC  27709. 

DuPont  Agricultural  Products,  Registration  &  Regulatory  Aftairs.  Walker's  Mill,  Barley  Mill  Plaza.  P.O.  Box  80038,  Wilmington,  DE 

19880. 
Green  Light  Co.,  P.O.  Box  17985,  San  Antonio,  TX  78217. 
Douglas  Chemical  Co..  1500  E.  OW  210  Hwy.,  Liberty,  MO  64068. 

Universal  Cooperatives,  Inc.,  7801  Metro  Parkv»ay,  P.O.  Box  460.  Minneapolis.  MN  55440. 
Klix  Chemical  Co..  551  Railroad  Ave..  South  San  Francisco.  CA  94080. 
Roussel  Uclaf  Corp..  95  Chestnut  Ridge  Road.  P.O.  Box  30.  Montvale,  NJ  07645. 
Drexel  Chemical  Company,  P.O.  Box  9306,  2487  Pennsylvania  St.,  Memphis,  TN  38190. 
Security  Products  Co.  o»  Delaware.  Inc..  P.O.  Box  59084.  Minneapolis.  MN  55459. 


III.  Existing  Stocks  Ihtivisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  15,  1995. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  95-7583  Filed  3-2ft-95:  8:45  ami 
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[OPP-180961;  FRL  4942-2] 

2,4-D;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StJMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Minnesota 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  pesticide  2,4-D  (EPA  Reg.  No. 
264-2)  to  control  waterplantain  on  up  to 
20,000  acres  of  wildrice  in  Minnesota. 
In  accordance  with  40  CFR  166.24.  EPA 
is  soliciting  public  comment  before 
making  the  decision  on  whether  or  not 
to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
orlH^fore  April  13.  1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  tha  identification 
notation  "OPP-180961."  should  be 
submitted  by  mail  to:  Public  Response 


and  Human  Resource  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Ci^stal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 


from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Fried,  Registration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  Crystal  Station  I.  2800 
Jefferson  Davis  Highway.  Arhngton,  VA 
22202.  (703)  308-8328;  e-mail: 
fTied.larry@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sud^ 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  herbicide. 
2.4-D.  available  as  Weedar  64  (EPA  Reg. 
No.  264-2)  fi-om  Rhone-Poulenc  Ag 
Company,  to  control  waterplantain 
which  develops  a  dense  leaf  canopy  in 
wild  rice  fields  and  is  knowrn  to  reduce 
wild  rice  yields  by  more  than  90 
percent.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

According  to  the  Applicant, 
waterplantain  is  found  in  nearly  all 
Minnesota  fields  which  have  been 
cropped  continuously  to  wild  rice.  In 
the  spring  waterplantain  appears  two  to 
three  weeks  before  wild  rice  emerges 
and  severly  obstructs  wild  rice 
development.  No  herbicides  are 
currently  registered  for  use  on  wild  rice 
because  of  a  ruling  by  EPA  that 
disallowed  chemicals  that  are  registered 
for  use  on  "rice"  to  be  used  on  wild  rice 
because  of  differences  in  taxonomy  and 
growing  practices  of  the  two  crops.  Non- 
chemical  control  by  hand-weeding  or 
mechanical  cultivation  is  not  practical 
since  wild  rice  fields  are  flooded  with 
water. 

Under  the  proposed  exemption  a 
maximum  of  one  application  could  be 
apphed.  at  a  rate  of  8.0  fi.  oz.  of  product 
(0.25  lb  active  ingredient  (a.i.)  per  acre). 
A  maximum  of  1.375  gal.  of  product  or 
5.500  lbs.  (a.i.)  could  be  applied  in 
1994.  Applications  would  be  made 
between  May  1  and  July  31. 1995. 
This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Feideral  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 


3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
[40  CFR  166.24  (a)(6)].  Exemptions  for 
this  use  of  2,4-D  on  wild  rice  in 
Minnesota  have  been  requested  and 
granted  for  the  past  5  years,  and  an 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Minnesota  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  17.  1995. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  95-7585  Filed  3-28-95;  8:45  am] 
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Fomesafen;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  New  York 
State  Department  of  Environmental 
Conservation  (hereafter  referred  to  as 
the  "AppUcant")  for  use  of  the  pesticide 
fomesafen  (Reflex  2LC)  (EPA  Reg.  No. 
10182-83)  manufactured  by  Zeneca  Ag 
Products,  to  control  broadleaf  weeds  on 
up  to  24.383  acres  of  snap  beans.  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  13.  1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180963,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  Information  submitted  in 
any  comment  concerning  this  notice 


may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  maybe  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128.  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway.  Arlington.  VA. 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Fried.  Registration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  Crystal  Station  I.  2800 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  (703)  308-8328;  e-mail: 
fried.larry@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  Reflex  2LC. 
The  Applicant  provided  information  in 
accordance  with  40  CFR  part  166  to  the 
Agency  which  supports  the  position 
that  an  emergency  situation  would  exist 
for  New  York  snap  bean  growers  if 
Reflex  2LC  is  not  available  for  use  this 
growing  season. 

According  to  the  Applicant, 
infestations  of  broadleaf  weeds  have 
caused  significant  yield  reductions  in 
dry  and  snap  bean  fields  in  New  York 
State.  Cultural  practices  and  the  use  of 
registered  alternative  herbicides  have 
proven  ineffective  in  controlling  a 
variety  of  broadleaf  weed  species.  Bean 
crop  yields  have  significantly  declined 
and  the  incidence  of  weed 
contamination  in  the  final  product  has 
increased  steadily  since  the  loss  of  the 
herbicide  Premerge  (dinoseb)  in  1987. 

Under  the  proposed  exemption  a 
maximum  of  one  application  could  be 
applied,  at  a  rate  of  1.0  to  1.25  pints  of 
Reflex  2LC  per  acre  (0.25  to  0.313  lb 
active  ingredient  (a.i.)  per  acre).  A 
maximum  of  3.816  gallons  of  product  or 
7.632  pounds  of  (a.i.)  could  be  applied 
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in  1995.  Applications  would  be  made 
between  June  1,  and  August  15.  1995. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
l40  CFR  166.24  (a)(6)l.  Exemptions  for 
the  use  of  fomesafen  on  snap  and  dry 
beans  have  been  requested  and  granted 
for  the  past  4  years,  and  an  application 
for  registration  of  this  use  has  not  been 
submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
subntjt  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
New  York  State  Department  of 
Environmental  Conservation. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  March  17,  1995. 

Lois  Rossi. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Progmms. 

|FR  Doc.  95-7584  Filed  3-28-95;  8:45  ami 
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Lactofen;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Oregon 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  pesticide  L,actofen  (Cobra 
Herbicide)  (EPA  Reg.  No.  59639-34) 
manufactured  by  Valent  U.S.A.  Corp..  to 
control  black  nightshade,  hairy 
nightshade,  and  redroot  pigweed  on  up 
to  2,000  acres  of  snap  beans.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  13. 1995. 


ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180966."  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Fried,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  Crystal  Station  I,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  308-8328;  e-mail: 
fried,  larry@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  L^actofen  (Cobra 
Herbicide).  The  Applicant  provided 
information  (in  accordance  with  40  CFR 
part  166)  to  the  Agency  which  supports 
the  position  that  an  emergency  situation 
would  exist  for  Oregon  snap  bean 
growers  if  Cobra  Herbicide  is  not 
available  for  use  this  growing  season. 

According  to  the  Applicant, 
infestations  of  black  night  shade,  hairy 
nightshade,  and  redroot  pigweed  have 
caused  significant  yield  reductions  in 
snap  bean  fields  in  Oregon.  The 
registered  herbicides  do  not  control 
these  identified  weed  species. 


Snap  bean  crop  yields  have 
significantly  declined  and  the  incidence 
of  weed  contamination  in  the  final 
product  has  increased  steadily  since  the 
loss  of  Chloramben  Herbicide  (Amiben). 

Under  the  proposed  exemption  a 
maximum  of  one  application  could  be 
applied,  at  a  rate  of  3/4  pint  (.1875  lb. 
active  ingredient  (a.i.))  of  product  per 
acre.  A  maximum  of  281.25  gallons  of 
product  or  375  lbs.  of  (a.i.)  could  be 
applied  in  1995.  Application  would 
occur  between  April  1.  1995  and  July 
31. 1995. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been   ■ 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
(40  CFR  166.24  (a)(6)].  Exemptions  for 
the  use  of  Cobra  Herbicide  on  snap 
beans  have  been  requested  and  granted 
for  the  past  3  years,  and  an  application 
for  registration  of  this  use  has  not  been 
submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Oregon  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  Marcii  17.  1995. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc  95-7582  Filed  3-28-95;  8:45  am) 
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Oxytetracycllne;  Receipt  of  Application 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Michigan. 
Oregon  and  Washington  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicant")  for  use  of  the  pesticide, 


oxytetracycline.  to  control  fire  blight  on 
apples  for  5,000  acres  in  Michigan, 
4,340  acres  in  Oregon,  and  3,000  acres 
in  Washington  State.  In  accordance  with 
40  CFR  166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  13,  1995. 
ADDRESSES:  Three  copies  of  uritten 
comments,  bearing  the  identification 
notation  "OPP-180965,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor.  Crystal  Station  I. 
2800  Jefferson  Davis  Highway. 
ArUngton.  VA  22202.  (703)  308-8347;  e- 
mail: 

collantes.margarita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemptions  for  use  of  the  bactericide, 
oxytetracycline,  available  as  Terramycin 
(EPA  Reg.  No.  618-104)  from  Merck  and 
Company,  to  control  fireblight  on  up  to 
5,000  acres  of  apples  in  Michigan.  4,340 


in  Oregon  and  3,000  in  Washington 
State.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

According  to  the  Applicants,  the 
bactericide  commonly  used  to  control 
fire  blight  has  been  streptomycin, 
however,  apples  have  developed  a 
resistance  to  streptomycin  and  have 
become  susceptible  to  blight.  None  of 
the  registered  pesticides  are  effective 
against  this  disease  and,  without  an 
effective  control  growers  will  incur 
significant  economic  losses  during  the 
1995  growing  season. 

Under  the  proposed  exemptions,  a 
maximum  of  five  ground  applications  of 
Terramycin  for  Michigan,  and  a 
maximum  of  up  to  eight  application  for 
Oregon  and  Washington,  would  be 
made  at  0.8  ounces  to  1.0  pound  of 
product  (50  to  100  gallons  of  a  200  ppm 
solution  per  acre).  A  60-day  preharvest 
interval  will  be  observed. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
[40  CFR  166.24  (a)(6)l.  Exemptions  for 
the  use  of  oxytetracycline  on  apples 
have  been  requested  and  granted  for  the 
past  4  years,  and  an  application  for 
registration  of  this  use  has  not  been 
submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Michigan.  Oregon  and  Washington 
Departments  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  March  22.  1995. 

Stephen  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-7717  Filed  3-28-95;  8:45  am] 

BILLING  COOE  6560-SO-F 


(OPP-180967;  FRL  4944-3] 

Pyrithiobac-Sodium;  Receipt  of 
Application  for  Emergency  Exemption, 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  NoUce. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arkansas 
State  Plant  Board  (hereafter  referred  to 
as  the  "Applicant")  for  use  of  the 
pesticide  pyrithiobac-sodium.  to  control 
momingglory  and  cocklebur  on  up  to 
500,000  acres  of  cotton  in  Arkansas.  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  13.  1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180967,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  #2. 
1921  Jeffer^n  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  Crystal  Station  I, 
2800  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)  308-8347;  e- 
mail: 

collantes.margarita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
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Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  use  of  the  herbicide, 
pyrithiobac-sodium.  available  as  Staple 
from  DuFont  Agricultural  Products,  to 
control  momingglory  and  cocklebur  on 
up  to  500,000  acres  of  cotton  in 
Arkansas.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  the 
registered  alternative  herbicides 
Command  and  Cotorem,  provide  only 
fair  control  unless  envirorunental 
conditions  are  perfect.  If  no  rainfall 
occurs  for  activation  of  the  soil  applied 
herbicide,  no  height  difference  is 
established  for  the  post-directed  spray. 
This  is  often  compounded  by  wet 
weather  preventing  the  directed 
application  to  be  made.  Command  was 
used  last  year  by  over  one-half  of  the 
Arkansas  cotton  growers  for 
momingglory  control.  Command 
provides  good  control  of  pitted 
momingglory,  but  poor  control  of  the 
entire  leaf  and  ivyleaf  species.  In 
addition,  off-target  movement  problems 
have  created  a  controversy  in  Arkansas 
and  the  long-term  future  of  this 
herbicide  remains  clouded.  Even  with 
Command,  an  emergency  situation 
exists  for  an  over-the-top  herbicide  for 
momingglory  control.  In  addition,  a 
second  weed  that  is  rapidly  increasing 
is  the  cocklebur  which  is  resistant  to 
MSMA  and  DSMA.  The  arsenical 
herbicides  have  been  Arkansas  primary 
means  of  cocklebur  control  and 
resistance  is  fast  rendering  them  useless. 
The  applicant  estimates  a  yield  loss 
ranging  from  1 7  to  66  percent  due  to 
cocklebur  and  a  72  percent  yield  loss 
due  to  pitted  momingglory. 

Under  the  proposedexemption,  a 
maximum  of  two  ground  or  air 
applications  of  Staple  would  be  made  at 
1.0  fluid  ounces  of  product  (or  1.18  to 
2.35  ozs  85  percent  SP/A)  per  acre.  Not 
to  exceed  2.0  fluid  ounces  of  product 
per  acre.  No  applications  would  be 
made  within  45  days  of  harvest. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.. 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide)  (40 
CFR  166.24  (a)(l)l. 


Pyrithiobac-sodium  is  a  new 
chemical.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Arkansas  State  Plant  Board. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  17,  1995. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  95-7581  Filed  3-28-95;  8:45  ami 

BtLUNG  CODE  ftMO-60-F 

[OPP-60805;  FRL-4934-«] 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172.  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

241-EUP-128.  Issuance.  American 
Cyanamid  Company.  P.O.  Box  400. 
Princeton.  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  300  pounds  of  the  insecticide/ 
miticide  4-bromo-2-(4-chlorophenyl)-l- 
(ethoxymethyl)-5-(trifluoromethyl)-lH- 
pyrrole-3-carbonitrile  on  150  acres  of 
greenhouse  and  shadehouse 
ornamentals  to  evaluate  the  control  of 
various  insect  pests.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas,  Arizona,  California, 
Colorado.  Delaware,  Florida,  Georgia, 
Hawaii,  Illinois,  Indiana,  Iowa, 
Louisiana,  Maryland,  Michigan, 
Minnesota.  Mississippi,  Missouri,  North 


Carolina,  New  Jersey,  New  Mexico,  New 
York,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Carolina, 
Termessee,  Texas,  Virginia,  Washington, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  January  18,  1995 
to  January  18,  1997.  (Dennis  Edwards, 
Jr..  PM  19.  CM  #2,  Rm.  207,  (703-305- 
6386)) 

524-EUP-85.  Issuance.  Monsanto 
Company,  700  14th  St.,  NW.,  Suite 
1100,  Washington,  EX:  20005.  This 
experimental  use  permit  allows  the  use 
of  556.875  pounds  of  the  herbicide 
glyphosate  on  500  acres  of  soybeans  to 
evaluate  the  control  of  various  weeds. 
The  program  is  authorized  only  in  the 
States  of  Alabama,  Arkansas.  Delaware. 
Georgia.  Illinois.  Indiana.  Iowa,  Kansas. 
Kentucky.  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi. 
Missouri.  Nebraska.  North  Carolina, 
Ohio.  Pennsylvania.  South  Carolina. 
Tennessee,  Virginia,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  January  19,  1995  to  January  19, 
1996.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Robert  Taylor,  PM  25,  CM  #2,  Rm. 
241,(703-305-6800)) 

54555-EUP-6.  Issuance.  SKW 
Trostberg,  AG.,  c/o  Siemer  and 
Associates,  Inc.,  4672  W.  Jennifer,  Suite 
103,  Fresno.  CA  93722.  This 
experimental  use  permit  allows  the  use 
of  28,531  pounds  of  the  growth 
regulator  hydrogen  cyanamide  on 
2,437.9  acres  of  top  fruits  to  evaluate 
control  of  diseases  and  maturation  of 
fruit.  The  program  is  authorized  only  in 
the  States  of  Alabama,  Arizona, 
California,  Florida,  Georgia,  and  Texas. 
The  experimental  use  permit  is  effective 
from  January  12,  1995  to  January  12, 
1996.  (Joanne  I.  Miller,  PM  23.  CM  #2. 
Rm.  237.  (703-305-7830)) 

707-EUP-122.  Issuance.  Rohm  and 
Haas  Company.  Independence  Mall 
West.  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  321  pounds  of  the  active  ingredient 
a-butyl-a-(4-chlorophenyl)-lH-1.2,4- 
triazole-l-propanenitrile  on  535  acres  of 
cucurbits  to  evaluate  the  control  of 
various  fungi.  The  program  is 
authorized  only  in  the  States  of  Arizona, 
Arkansas,  California,  Connecticut, 
Delaware,  Florida,  Georgia,  Illinois, 
Iowa,  Indiana,  Maryland, 
Massachusetts,  Michigan,  Missouri, 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio.  Pennsylvania. 
South  Carolina,  Tennessee,  Texas. 
Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  July  1,  1994  to  June  30,  1995.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  curcurbits  has 


been  established.  (Steve  Robbins,  PM 
21,  CM  #2.  Rm.  259,  (703-305-6900)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

Dated:  March  7.  1995. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-7716  Filed  3-28-95;  8:45  ami 
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[FRL-«17»-8] 

Notice  of  Proposed  Administrative 
Settlement;  Lorentz  Barrel  and  Drum 
Superfund  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA."  commonly  referred  to  as 
Superfund).  42  U.S.C.  9622(i)  and 
Section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act.  as 
amended  ("RCRA").  42  U.S.C.  §6973. 
notice  is  hereby  given  of  a  proposed  cost 
recovery  administrative  settlement 
concerning  the  Lorentz  Barrel  and  Drum 
Superfund  Site  in  San  Jose.  California 
(the  "Site").  The  United  States 
Environmental  Protectior^Agency 
("EPA")  is  proposing  to  enter  into  a  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA.  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  and  RCRA  of 
88  de  minimis  parties  for  all  past  and 
future  response  costs  associated  with 
the  Lorentz  Barrel  and  Drum  Site.  The 
names  of  the  settling  parties  are  listed 
below  in  the  Supplementary 
Information  section.  These  88  parties 
collectively  have  agreed  to  pay 
$1,853,545.51  to  EPA  and  $1,273,062.71 
to  the  California  Department  of  Toxic 
Substances  Control  ("California  DTSC"). 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Section  122(g)(4) 
of  CERCLA.  Section  122(g)  authorizes 
early  settlements  with  de  minimis 
parties  to  allow  them  to  resolve  their 


habilities  at  Superfund  sites  without 
incurring  substantial  transaction  costs. 
A  de  minimis  party  is  one  that 
contributed  a  minimal  amount  of 
hazardous  substances  to  a  site  in 
comparison  to  other  hazardous 
substances  at  a  site,  and  contributed 
hazardous  substances  that  are  not 
significantly  more  toxic  or  of 
significantly  greater  hazardous  effect 
than  other  hazardous  substances  at  a 
site.  Under  the  authority  granted  by 
Section  122(g),  EPA  proposes  to  settle 
with  88  potentially  responsible  parties 
at  the  Lorentz  Barrel  and  Drum 
Superfund  Site,  each  of  whom  is 
responsible  for  no  more  than  one 
percent  of  the  barrels  or  drums  that  may 
have  contained  hazardous  substances 
sent  to  the  Site,  as  reflected  on  the 
waste-in  list  developed  by  EPA. 

De  minimis  settling  parties  vsrill  be 
required  to  pay  their  allocated  share  of 
all  part  response  costs  and  the  estimated 
future  response  costs  at  the  Lorentz 
Barrel  and  Drum  Site,  including  all 
federal  and  state  response  costs,  and  a 
premium  to  cover  the  risks  of  remedy 
failure  and  cost  overruns.  Fifteen  of  the 
settling  de  minimis  parties  were  parties 
to  earlier  settlements  with  EPA  in  which 
they  conducted  cleanup  work  at  the 
Site.  EPA  has  calculated  the  value  of  the 
prior  settlors'  work  and  has  arrived  at  an 
equitable  amount  which  the  15  prior 
settlors  have  agreed  to  pay  in  this 
settlement  to  resolve  their  liabilities  to 
EPA  and  the  Califomia  DTSC  for  the 
Site. 

EPA  may  withdraw  or  withhold  its 
consent  to  this  settlement  if  comments 
received  during  the  30  day  public 
comment  period  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate. 
DATES:  Pursuant  to  Section  122(i)(l)  of 
CERCLA  and  Section  7003(d)  of  RCRA. 
EPA  will  receive  written  comments 
relating  to  this  proposed  settlement  for 
thirty  (30)  days  following  the  date  of 
publication  of  this  Notice.  If  EPA 
receives  a  request  for  a  public  hearing 
within  thirty  (30)  days  following  the 
date  of  publication  of  this  Notice, 
pursuant  to  Section  7003(d)  of  RCRA. 
EPA  will  hold  a  public  hearing  to  afford 
the  public  an  opportunity  to  comment 
on  the  proposed  settlement. 
ADDRESSES:  Comments  and  requests  for 
a  public  hearing  should  be  addressed  to 
the  Docket  Clerk,  U.S.  EPA  Region  IX 
(RC-1),  75  Hawthorne  Street,  San 
Francisco,  CA  94105  and  should  refer 
to:  Lorentz  Barrel  and  Drum  Superfund 
Site.  San  Jose.  California,  U.S.  EPA 
Docket  No.  95-01.  A  copy  of  the 
proposed  Administrative  Order  on 


Consent  may  be  obtained  from  the 
Regional  Hearing  Clerk  at  the  address 
provided  above.  EPA's  response  to  any 
comments  received  will  be  available  for 
inspection  from  the  Regional  Hearing 
Clerk;  at  the  Dr.  Martin  Luther  King,  Jr. 
Public  Library,  Reference  Desk,  180  W. 
San  Carlos  Street.  San  Jose,  CA  95113; 
and  at  San  Jose  State  University,  Clark 
Library,  Government  Publications  Desk. 
One  Washington  Square,  San  Jose,  CA 
95192. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Andrews,  Senior  Associate, 
(202)  260-3109,  U.S.  Environmental 
Protection  Agency.  Office  of  Site 
Remediation  Enforcement  (2244),  Room 
3105,  401  M  Street  SW.,  Washington. 
DC  20460.  or  Randa  Bishlawi.  Assistant 
Regional  Counsel,  (415)  744-1345,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Havrthome  Street,  San 
Francisco.  CA  94105. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  de  minimis  settlement 
resolves  EPA  and  Cafifomia  DTSC's 
claims  under  Section  107  of  CERCLA 
and  Section  7003  of  RCRA  against  the 
following  Respondents:  A.J.  Raisch 
Paving  Company.  Albuquerque 
Enterprises.  Allgood  Industries. 
Amchem  Products  Inc..  American 
National  Can  Company,  Ampex 
Corporation,  Ashland  Chemical 
Company,  Auto  Body  Supply 
Warehouse,  Bayday  Chemical,  Boise 
Cascade  Company,  Central  Valley 
Beverage.  Conoco  Inc..  Consolidated 
Freightways.  Container  Corporation  of 
America.  Continental  Can  Company 
Inc..  Cul  Mar,  Daw  Printing  Ink 
Company,  Day-Brite  Lighting  Inc., 
Defense  Logistics  Agency,  Dymo 
Industries  Inc.,  Eastman  Kodak 
Company,  El  Camino  Hospital, 
Exchange  Linen  Services,  Fiberglass 
Representatives  Inc..  Firestone  Tire  & 
Rubber  Company.  Fletco  Paint 
Company.  General  Electric  Company, 
Georgia  Pacific  Corporation,  Getty  Oil, 
Gilroy  Foods  Inc..  Great  Western 
Chemical  Company.  Green  Giant 
Company.  Guardian  Sanitary  Supply 
Company,  H  &  H  Robertson  Company. 
Holly  Sugar  Refinery,  Hewlett  Packard 
Company.  I.B.M..  Inland  Container. 
International  Rotex.  IT  Transportation, 
Jasco  Chemical  Company.  Jones 
Hamilton  Company.  Kern  Food  Inc..  KTI 
Chemical  Inc..  L.&  N.  Uniform  Supply 
Company.  Lockheed.  Minwax  Company 
Inc.,  Morton  Paint  Company.  Nasa  Ames 
Research  Center.  National  Fiberglass 
Corporation.  National  Semiconductor 
Corporation.  National  Starch  & 
Chemical  Company.  State  of  Nevada 
Department  of  Highways.  Norton 
Company.  Olin  Corporation.  Pacific  Gas 


UMI 


16136 


Federal  Register  /  Vol.  60,  No.  60  /  Wednesday.  March  29.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29,  1995  /  Notices  16137 


&  Electric  Company.  Paclcaging 
Industries  Inc.,  Patterson  Pacific 
Parchment  Company.  Patterson  Frozen 
Foods,  Pepsi  Cola  Bottling  Company. 
Potlatch  Corporation.  Quaker  State  Oil 
Company,  Raychem  Corporation.  San 
Jose  Graphics,  San  Jose  Hospital,  San 
Jose  State  University,  Sanmina 
Corporation,  Santa  Clara  County,  Santa 
Clara  Valley  Water  Conservation 
District,  Sea  &  Ski  Corporation,  Sierra 
Chemical  Company,  Solvent  Service 
Company,  Stanford  Linear  Accelerator, 
Stockton  Door  Company,  Tenneco  Inc., 
Tidewater  Oil  Company,  Tom  Matsui, 
U.S.  Air  Force,  U.S.  Steel  Corporation, 
United  Air  Lines,  United  Can  Company, 
Universe  Paint  Company,  University  of 
California,  Valley  Farm  Supply,  Van 
Waters  &  Rogers  Inc.,  Van  Products 
Company,  Inc.,  Vi-Tex  Packaging 
Company  and  Westinghouse  Electric 
Corporation. 

Dated:  March  14,  1995. 
Keith  Takata, 

Acting  Director.  Hazardous  Waste 

Management  Division. 

|FR  Doc.  95-7592  Filed  3-28-95;  8:45  ami 

BILUNQ  CODE  S6aO-6<MM 


[FRL— 617»-aj 


Sparks  Solvent  Fuel  Site;  Notice  of 
Proposed  De  minimis  Administrative 
Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  notice  is 
hereby  given  of  a  proposed  de  minimis 
administrative  cost  recovery  settlement 
entered  into  by  EPA,  Region  IX  and  Air 
BP,  and  operating  division  of  BP 
Exploration  &  Oil  Inc.  (AIR  BP).  The 
proposed  settlement  was  entered  into 
under  the  authority  granted  EPA  in 
section  122(h)  of  CERCLA,  and  provides 
that  Air  BP  will  reimburse  EPA  its 
0     proportional  share  of  the  costs  incurred 
at,  in  connection  with,  or  anticipated  to 
be  incurred  by  EPA  in  providing 
oversight  to  a  time  critical  removal 
being  conducted  at  the  Sparks  Solvent 
Fuel  site  in  Sparks,  Nevada. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 


considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  IX,  (RC-1),  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  Attention: 
Steve  Armsey,  Regional  Hearing  Clerk. 
ADDRESSES:  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Steve 
Armsey,  U.S.  EPA  Region  IX  Hearing 
Clerk  (RC-1),  75  Hawthorne  St.,  San 
Francisco,  CA.  94105.  Comments  should 
reference  the  Sparks  Solvent  Fuel  site 
and  EPA  Docket  No.  95-09. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Klaiman,  Office  of  Regional 
Counsel.  U.S.  EPA  Region  IX,  75 
Hawthorne  St.,  San  Francisco,  CA, 
94105,  Telephone:  (414)  744-1374. 

Dated:  March  9,  1995. 
Laura  Yoshii, 

Acting  Director.  Hazardous  Waste 
Management  Division. 
(PR  Doc.  95-7720  Filed  3-28-95;  8:45  ami 
BtLLING  CODE  •660-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Gen.  Docket  No.  89-97;  DA  95-414] 

Private  Wireless  Division,  Soutttem 
California  Public  Safety  Plan 
Amendment 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Acting  Chief,  Private 
Wireless  Division  and  the  Acting  Chief, 
Spectrum  Engineering  Division  released 
this  Order  amending  the  Public  Safety 
Radio  Plan  for  Southern  California 
(Region  5).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  5, 
ihe  interests  of  the  eligible  entities 
within  the  region  will  be  furthered. 
EFFECTIVE  DATE:  March  13.  1995. 
rOR  FURT>«R  INFORMATION  CONTACT: 
Deborah  A.R.  Behlin.  Wireless 
Telecommunications  Bureau.  Private 
Wireless  Division  (202)  418-0680. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  Matter  of:  Southern  California  Public 
Safety  Plan. 

Adopted:  February  28. 1995. 
Released:  March  13.  1995. 

By  the  Acting  Chief,  Private  Radio 
Division,  Wireless  Telecommunications 
Bureau  and  the  Acting  Chief,  Spectrum 
Engineering  Division,  Office  of 
Engineering  and  Technology: 


1.  By  letter  dated  August  1,  1994, 
Region  5  (Southern  California)  proposed 
to  amend  the  Region  5  Public  Safety 
Plan  that  was  accepted  under  delegated 
authority,  bv  the  Commission  on 
November  8,  1989,  4  FCC  Red  8352 
(1989).  The  proposed  amendment 
would  revise  the  current  channel 
allotments. 

2.  On  October  5,  1994,  the 
Commission  placed  the  letter  on  Public 
Notice  with  comments  due  on 
November  4,  1994,  59  FR  50761  (1994). 
On  November  3,  1994,  Region  27 
(Nevada)  filed  a  request  to  extend  the 
comment  period.  The  comment  period 
was  extended  until  November  25,  1994; 
however,  no  further  comments  were 
filed. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  5  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  ot  the  eligible  entities  within 
the  Region. 

4.  Accordingly,  it  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  Region  5  is 
amended,  as  set  forth  in  the  Region's 
letter  of  August  1,  1994.  This 
amendment  is  effective  immediately. 

5.  For  further  information,  contact 
Deborah  Behlin  at  (202)  418-0680. 

Federal  Communications  Commission: 

Robert  H.  McNamara, 

Acting  Chief,  Private  Radio  Division. 

|FR  Doc.  95-7701  Filed  3-28-95;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  .Agreement(s)  Filed 

rhe  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
i^ollowing  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  pasties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Conmiission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  213-010955-004. 

Title:  ACL/H-L  Reciprocal  Sparce 
Charter  and  Sailing  Agreement. 

Parties: 


Atlantic  Container  Line  AB 

Hapag-Lloyd  AG 

Synopsis:  The  proposed  amendment 
increases  the  number  of  vessels  to  be 
employed  under  the  Agreement  to  23 
(previously  20).  and  makes  other  non- 
significant modifications  to  the 
Agreement. 

Agreement  No.:  202-011241-014. 

Title:  USA-North  Europe  Rate 
Agreement. 

Parties: 

Atlantic  Container  Line  AB 

P&O  Containers  Limited 

Sea-Land  Service,  Inc. 

Hapag-Lloyd  AG 

Nedlloyd  Lijnen  BV 

A. P.  Moller-Maersk  Line 

Synopsis:  The  proposed  amendment 
modifies  Article  9-Duration  and 
Termination,  to  further  stipulate  that,  if 
the  Trans-^Atlantic  Conference 
Agreement  (TACA)  is  not  terminated  on 
or  before  June  7,  1995,  then  the  subject 
Agreement  shall  be  automatically 
terminated  on  that  date.  This  provision 
complies  with  the  Commission's  Order 
Conditionally  Approving  Settlement 
(date  March  2,  1995)  in  Fact  Finding 
Investigation  No.  21  and  Dockets  94-29 
and  94-30. 

Agreement  No.:  202-011242-014. 

Title:  North  Europe-USA  Rate 
Agreement. 

Parties: 

Atlantic  Container  Line  AB 

P&O  Containers  Limited 

Sea-Land  Service,  Inc. 

Hapag-Lloyd  AG 

Nedlloyd  Lijnen  BV 

A. P.  Moller-Maersk  Line 

Synopsis:  The  proposed  amendment 
modifies  Article  9-Duration  and 
Termination,  to  further  stipulate  that,  if 
the  Trans-Atlantic  Conference 
Agreement  (TACA)  is  not  terminated  on 
or  before  June  7,  1995,  then  the  subject 
Agreement  shall  be  automatically 
terminated  on  that  date.  This  provision 
complies  with  the  Commission's  Order 
Conditionally  Approving  Settlement 
(date  March  2,  1995)  in  Fact  Finding 
Investigation  No.  21  and  Dockets  94-29 
and  94-30. 

Agreement  No.  206-011243-004. 

Title:  Trans-Atlantic  Carrier 
Association  Agreement. 

Parties: 

North  Europe-USA  Rate  Agreement 
USA-North  Europe  Rate  Agreement 
Synopsis:  The  proposed  amendment 
modifies  Article  9-Duration  and 
Termination,  to  further  stipulate  that,  if 
the  Trans-Atlantic  Conference 
Agreement  (TACA)  is  not  terminated  on 
or  before  June  7, 1995,  then  the  subject 
Agreement  shall  be  automatically 


terminated  on  that  date.  This  provision 
complies  with  the  Commission's  Order 
Conditionally  Approving  Settlement 
(date  March  2,  1995)  in  Fact  Finding 
Investigation  No.  21  and  dockets  94-29 
and  94-30. 

Agreement  No.:  202-011375-017. 

Title:  Trans-Atlantic  Conference. 

Parties: 

Atlantic  Container  Line  AB 

P&O  Containers  Limited 

Sea-Land  Service,  Inc. 

Hapag-Lloyd  AG 

Nedlloyd  Lijnen  BV 

A.P.  Moller-Maersk  Line 

Cho  Yang  Shipping  Co.  Ltd. 

Mediterranean  Shipping  Company, 
S.A. 

DSR-Senator  Lines 

Polish  Ocean  Lines 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Transportacion  Maritima  Mexicana, 
S.A.  de  C.V. 

Neptune  Orient  Lines  Ltd. 

Nippon  Yusen  Kaisha 

Tecomar  S.A.  de  C.V. 

Hanjin  Shipping  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
modifies  Articles  13  and  14  of  the 
Agreement  to  facilitate  independent 
action  procedures  and  to  provide  for  a 
more  flexible  service  contract  shipper/ 
carrier  negotiation/participation 
process.  The  provisions  comply  with 
the  Commission's  Order  Conditionally 
Approving  Settlement  (date  March  2, 
1995)  in  Fact  Finding  Investigation  No. 
21  and  Dockets  94-29  and  94-30. 

Agreement  No.:  203-011494. 

Title:  TMM/Contship  Space  Charter 
and  Sailing  Agreement. 

Parties: 

Transportacion  Maritima  Mexicana, 
S.A.  de  C.V. 

Contship  Containerlines  Limited 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space  to 
each  other  and  to  rationalize  sailings  in 
the  trades  between  U.S.  Atlantic  and 
Gulf  ports  and  U.S.  points,  and  (1)  ports 
and  points  in  Spain,  Italy,  and  France 
and  European  points  and  (2)  ports  and 
points  in  Mexico.  The  Agreement  also 
permits  the  parties  to  discuss  and  agree 
upon  rates,  charges,  rules,  terms  of 
service  contracts,  and  other 
transportation  terms  and  conditions  on 
a  voluntary  basis. 

Agreement  No.:  224-200925. 

Title:  Port  of  New  York  &  New  Jersey/ 
American  President  Lines,  Inc., 
Container  Incentive  Agreement. 

Parties: 

Port  Authority  of  New  York  &  New 

Jersey  ("Port") 
American  President  Lines.  Inc. 

("APL") 


UMI 


Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  APL  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Agreement  No.:  224-200926. 

Title:  Port  of  New  York  &  New  Jersey/ 
Ivaran  Agencies.  Inc..  Container 
Incentive  Agreement. 

Parties: 

Port  Authority  of  New  York  &  New 

Jersey  ("Port") 
Ivaran  Agencies,  Inc.  ("Ivaran") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Ivaran  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995,  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  fi-om  the  Port. 

Dated:  March  24.  1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  95-7698  Filed  3-28-95;  8:45  am| 

BILUNG  CODE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Hert>ert  Marvin  Barnard,  et  ai.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  12,  1995, 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1 .  Herbert  Marvin  Barnard, 
Huntsviile,  Alabama;  to  acquire  10.52 
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percent;  Eula  Tabor  Brooks.  Huntsville, 
Alabama,  to  acquire  8.61  percent;  Otha 
Wilson  Cole.  Huntsville.  Alabama,  to 
acquire  6.70  percent.  Mildred  Louise 
Olszewski.  Huntsville,  Alabama,  to 
acquire  7.65  percent;  John  Oscar 
Vickers,  Jr.,  Huntsville,  Alabama,  to 
acquire  7.65  percent;  and  Kenneth  Dean 
Willis,  Huntsville,  Alabama,  to  acquire 
7.65  percent,  of  the  voting  shares  of 
Childersburg,  Bancorporation,  Inc., 
Childersburg,  Alabama,  and  thereby 
indirectly  acquire  First  Bank  of 
Childersburg,  Vincent,  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  23.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-7688  Filed  3-28-95;  8:45  am] 
BiLLMQ  CODE  tMO-OI-F 


Central  and  Souttiem  Holding 
Company;  Acquisition  of  Company 
Engaged  In  Permissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  hov  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  12,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Central  and  Southern  Holding 
Company,  Milledgeville.  Georgia;  to 
acquire  5.7  percent  of  Nova  Financial 
Corporation.  Atlanta.  Georgia,  and 
thereby  engage  in  data  processing 
activities,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  The  proposed 
activity  will  be  conducted  throughout 
the  state  of  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  23.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-7689  Filed  3-28-95;  8:45  am) 
BILUNO  CODE  6210-01-F 


Milton  Bancshares,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Boeird 
of  Governors.  Any  comment  on  an 
application  that  requests  a  bearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  tnis  application 
must  be  received  not  later  than  April  21, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Milton  Bancshares.  Inc..  Milton. 
Wisconsin;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Milton. 
Milton.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  23.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-7690  Filed  3-28-95:  8:45  am) 
BILUNG  CODE  621(M>1-F 

Union  Bancshares  of  Campbell 
County,  Inc.,  et  al.;  Notice  of 
Applications  To  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  12,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 
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1.  Union  Bancshares  of  Campbell 
County,  Inc.,  Jellico,  Tennessee;  to 
retain  6.1  percent  of  its  subsidiary  Gem 
City  Development  Corporation,  Jellico, 
Tennessee,  and  thereby  engage  in 
community,  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  state  of 
Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  L,aSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Midwest  Bancorp,  Inc.,  to 
engage  de  novo  in  the  purchasing  of 
loan  participations  and  the  making  of 
direct  loans,  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

I .  First  Ainsworth  Company, 
Ainsworth,  Nebraska;  to  engage  de  novo 
through  its  subsidiary  First  National 
Agency  of  Ainsworth,  Inc.,  Ainsworth, 
Nebraska,  in  securities  brokerage 
activities,  pursuant  to  §  225.25(b)(15)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  23.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-7691  Filed  3-28-95;  8:45  am) 
BILUNG  CODE  6210-01-F 


U.S.  Trust  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummatfon  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  12,  1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  U.S.  Trust  Corporation,  New  York, 
New  York;  to  acquire  all  of  the  voting 
shares  of  New  USTC  Holding  Company, 
New  York,  New  York,  and  New  U.S. 
Trust  Company,  New  York,  New  York. 
United  States  "Trust  Company  of  New 
York,  New  York,  New  York,  also  has 
applied  to  become  a  bank  holding 
company  by  acquiring  New  U.S.  Trust 
Company  of  New  York  (in  organization). 
New  US'TC  Holding  Company  has 
applied  to  become  a  bank  holding 
company  by  acquiring  New  U.S.  Trust 
Company  of  New  York,  New  York,  New 
York;  U.S.T.L.P.O.  Corp.,  Dallas,  Texas, 
and  thereby  indirectly  acquire  U.S. 
Trust  Company  of  Texas,  N.A.,  Dallas, 
Texas;  and  U.S.  Trust  Company  of 
California,  Los  Angeles,  California. 

In  connection  with  these  applications. 
New  USTC  Holdings  Corporation  has 
applied  to  acquire  certain  of  U.S.  Trust 
Corporation's  nonbanking  subsidiaries 
and  thereby  engage  in  through  the  U.S. 
Trust  Company  of  Florida  Savings  Bank, 
Palm  Beach,  Florida,  in  the  following 
activities:  (1)  trust  company,  investment 
and  financial  advisory,  community 
development,  and  savings  association 
operations  activities,  pursuant  to  §§ 
225.25(b)(3),  (4),  (6),  and  (9),  of  the 
Board  s  Regulation  Y;  (2)  through  CTMC 
Holding  Company  and  its  wholly- 
owned  subsidiaries,  U.S.  Trust 
Company  of  the  Pacific  Northwest,  and 


CTC  Consulting,  all  of  Portland,  Oregon, 
in  trust  company,  and  investment  and 
financial  advisory  activities,  pursuant  to 
§§  225.25(b)(3)  and  (4)  of  the  Board's 
Regulation  Y;  (3)  through  Campbell, 
Cowperthwait  &  Co.,  Inc.,  New  York, 
New  York,  in  investment  or  financial 
advice,  pursuant  to  §  225.25(b)(4)  of  the 
Board's  Regulation  Y;  (4)  through  U.S. 
Trust  Company  of  New  Jersey  and  its 
wholly-owned  subsidiary,  U.S.T. 
Securities  Corp.,  both  of  Princeton,  New 
Jersey,  in  trust  company,  investment 
and  financial  advisory,  securities 
brokerage,  and  riskless  principal 
activities,  pursuant  to  §§  225.25(b)(3), 
(4),  and  (15)  of  the  Board's  Regulation 
Y  and  by  Board  order  [U.S.  Trust 
Corporation  78  Federal  Reserve  Bulletin 
336  (1992));  and  (5)  through  U.S.  Trust 
Company  of  Connecticut,  Stamford, 
Connecticut,  in  trust  company  and 
investment  and  financial  advisory 
activities,  pursuant  to  §§  225.25(b)(3) 
and  (4)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  23,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-7692  Filed  3-28-95;  8:45  araj 

BILUNG  CODE  621 0-01 -F 


FEDERAL  TRADE  COMMISSION 
[File  No.  951-0054] 

Glaxo  pic;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  British  drug 
company  to  divest,  within  nine  months, 
Wellcome's  worldwide  research  and 
development  assets  for  certain  non- 
injectable  drugs  used  to  treat  migraine 
headaches,  or  else  agree  to  have  a 
Commission-appointed  trustee  complete 
the  transaction.  In  addition,  the  consent 
agreement  would  require  Glaxo,  for  a 
period  to  ten  years,  to  obtain 
Commission  approval  before  acquiring 
more  than  a  one  percent  interest  in  any 
entity  involved  in  the  clinical 
development,  manufacture  or  sale  of 
non-injectable  migraine  drugs. 
DATES:  Comments  must  be  received  on 
or  before  May  30.  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretarv, 
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Room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Claudia  Higgin.s  or  Ann  Malester,  PTC/ 
S-2224,  Washington,  DC  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
nied  with  and  accepted,  subject  to  Hnal 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  ofHce  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

In  the  Matter  of:  Claxo  pic.  a  coiporation. 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  Acquisition  of 
certain  stock  of  Wellcome  pic 
("Wellcome  ")  by  Glaxo  pic  ("Glaxo"), 
and  it  now  appearing  that  Claxo, 
hereinafter  sometimes  referred  to  as 
"Proposed  Respondent,"  is  willing  to 
enter  into  an  Agreement  Containing 
Consent  Order  to  (i)  divest  certain 
assets,  (ii)  cease  and  desist  from  certain 
acts,  and  (iii)  provide  for  certain  other 
relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent,  by  its  duly 
authorized  officers  and  its  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Glaxo  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  England,  with  its  principal 
place  of  business  located  at 
Landsdowne  House,  Berkeley  Square, 
London  WlX  6BQ,  England. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 


proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Proposed  Respondent's  counsel.  Charles 
E.  Koob.  Esquire,  of  Simpson.  Thacher 

&  Bartlett  at  425  Lexington  Avenue. 
New  York.  New  York  10017-3954,  shall 
constitute  service.  Proposed  Respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  Respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 


required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  Order.  Proposed  Respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  laW  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Glaxo"  means 
Glaxo  pic,  its  directors,  officers, 
employees,  agents  and  representatives, 
successors  and  assigns;  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Glaxo  pic;  and  the 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  the 
respective  successors  and  assigns  of 
each. 

B.  "Wellcome"  means  Wellcome  pic, 
its  directors,  officers,  employees,  agents 
and  representatives,  successors  and 
assigns;  its  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Wellcome  pic;  and  the  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  the  respective 
successors  and  assigns  of  each. 

C.  "Commission"  means  the  Federal 
Trade  Commission. 

D.  "Acquisition"  means  the 
acquisition  by  Glaxo  of  the  capital  stock 
of  Wellcome  pursuant  to  an  offer 
announced  on  January  23,  1995. 

E.  "Sumatriptan"  means  the 
compound  with  the  formula  3-(2- 
(Dimethylamino)ethyll-N-methylindole- 
5-methanosulfonamide  and/or  or  the 
butanedioate  (1:1)  salt  thereof  [i.e.  the 
"succinate")  in  respect  of  its  therapeutic 
indication  for  the  treatment  of  the 
disease  migraine. 

F.  "311C90"  means  the  compound 
with  the  formula  (S)-4-I[3-2- 
(dimethylamino)ethyl]-]H-indol-5- 
yllmethylj-2-oxazolidinone  and/or  a 
pharmaceutically  acceptable  salt  thereof 
in  respect  of  its  therapeutic  indication 
for  the  treatment  of  the  disease 
migraine. 

G.  "Wellcome's  311C90  Assets" 
means  Wellcome's  worldwide  assets 
relating  to  the  worldwide  research  and 
development,  manufacture,  distribution 
and  sale  of  311C90  that  are  not  part  of 
Wellcome's  physical  facilities. 
"Wellcome's  311C90  Assets"  include, 
but  are  not  limited  to,  all  formulations, 
patents,  trade  secrets,  technology,  know- 
how,  specifications,  designs,  drawings, 
processes,  production  information, 
manufacturing  information,  testing  and 
quality  control  data,  research  materials, 
technical  information,  distribution 


information,  customer  lists,  information 
stored  on  management  information 
systems  (and  specifications  sufficient 
for  the  Acquirer  to  use  such 
information),  software  used  in 
connection  with  Wellcome's  311C90. 
inventory  sufficient  for  the  Acquirer  to 
complete  all  clinical  trials  or 
bioequivalency  studies  necessary  to 
obtain  United  States  Food  and  Drug 
Administration  ("FDA")  approvals  and 
all  data,  contractual  rights,  materials 
and  information  relating  to  obtaining 
FDA  approvals  and  other  government  or 
regulatory  approvals  for  the  United 
States  or  other  countries  for  Wellcome's 
311C90. 

H.  "Glaxo's  Sumatriptan  Assets" 
means  Glaxo's  worldwide  assets  relating 
to  the  worldwide  research  and 
development,  manufacture,  distribution 
.nnd  sale  of  Glaxo's  Sumatriptan  that  are 
not  part  of  Glaxo's  physical  facilities. 
"Glaxo's  Sumatriptan  Assets"  include, 
but  are  not  limited,  to  all  formulations, 
patents,  trade  secrets,  technology,  know- 
how,  specifications,  designs,  drawings, 
processes,  production  information, 
manufacturing  information,  testing  and 
quality  control  data,  research  materials, 
'echnical  information,  distributidk 
information,  customer  lists,  information 
;Jtored  on  management  information 
systems  (and  specifications  sufficient 
for  the  Acquirer  to  use  such 
'information),  software  used  in 
connection  with  Glaxo's  Sumatriptan, 
'nventory  sufficient  for  the  Acquirer  to 
complete  all  clinical  trials  or 
bioequivalency  studies  necessary  to 
obtain  FDA  approvals  and  all  data, 
contractual  rights,  materials  and 
information  relating  to  obtaining  FDA 
approvals  and  other  government  or 
regulatory  approvals  for  the  IJnited 
States  or  other  countries  for  Glaxo's 
Sumatriptan. 

I.  "Alternative  Assets  *.o  be  Divested" 
means  Wellcome's  311C90  Assets  or 
Glaxo's  Sumatriptan  Assets  at  the 
disctetion  of  the  trustee  to  be  appointed 
pursuant  to  Paragraph  IV.  of  this  Order. 

J.  "Acquirer"  means  the  entity  to 
whom  Glaxo  shall  divest  either 
Wellcome's  311C90  Assets  or  Glaxo's 
Sumatriptan  Assets  pursuant  to  this 
Order. 

K.  "Non-injectable  5HTid  agonists" 
means  any  5HTiu  agonist  medicine 
formulation  intended  for  the  treatment 
of  the  disease  migraine  to  be 
administered  to  patients  by  any  method 
other  than  subcutaneous,  intramuscular 
or  intravenous  injection. 

// 

It  is  further  ordered  that: 
A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  nine  (9) 


months  of  the  date  this  Order  becomes 
final  Wellcome's  311C90  Assets. 

B.  Respondent  shall  divest 
Wellcome's  31 1C90  Assets  only  to  an 
Acquirer  that  receives  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  Wellcome's 
311C90  Assets  is  to  ensure  continued 
research  and  development  of 
Wellcome's  311C90,  in  the  same  manner 
in  which  Wellcome's  311C90  would  be 
researched  and  developed  absent  the 
proposed  Acquisition,  and  to  remedy 
the  lessening  of  competition  resulting 
from  the  proposed  Acquisition  as 
alleged  in  the  Commission's  Complaint. 

C.  The  time  period  for  divestiture 
pursuant  to  this  Paragraph  II.  of  this 
Order  shall  be  tolled  if  and  when 
Respondent: 

1.  Provides  to  the  Commission 
objective  evidence,  including,  but  not 
limited  to,  results  of  clinical  trials, 
indicating  that,  based  on  3HC90's 
medical  profile,  and  through  no  fault  of 
Respondent,  Wellcome's  311C90  Assets 
are  not  viable  or  marketable;  and 

2.  Petitions  the  Commission  to  modify 
this  Order,  pursuant  to  section  5(b)  of 
the  FTC  \ci  and  Section  2.51  of  the 
Commission's  Rules  of  Practice,  based 
on  the  circumstances  described  in 
Subparagraph  II.C.I  of  this  Order. 

This  tolling  of  the  time  period  for 
divestiture  shall  end  when  the 
Commission  rules  on  Respondent's 
petition  to  modify  this  Order. 

/// 

It  is  ftirther  ordered  that; 

A.  Within  forty-five  (45)  days  of  the 
date  this  Order  becomes  final,  the 
Commission  shall  appoint  a  trustee  to 
ensure  that  Glaxo  expeditiously 
performs  its  i-esponsibilities  required  by 
this  Order.  Glaxo  shall  consent  to  the 
following  verms  and  conditions 
regarding  tie  trustee's  powers,  duties, 
authorities,  and  responsibilities: 

1 .  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondent  which  consent  shall  not  be 
unreasonably  withheld.  If  Respondent 
lias  not  opposed,  in  vmting,  including 
:he  reasons  for  opposing,  the  selection 
of  any  proposed  trustee  with  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Respondent  of  the 
identity  of  any  proposed  trustee. 
Respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Within  ten  (10)  days  after  the 
appointment  of  the  trustee.  Glaxo  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission, 
confers  on  the  trustee  all  the  rights  and 


powers  necessary  to  permit  the  trustee 
to  assure  Glaxo's  compliance  with  the 
terms  of  this  Order.  As  part  of  the 
trustee  agreement,  the  trustee  shall 
execute  confidentiality  agreement(s) 
with  Glaxo. 

3.  The  trustee  shall  serve  until  either 
(a)  the  Acquirer  has  filed  with  the  FDA 
for  approval  to  manufacture  and  sell  a 
product  based  on  Wellcome's  311C90 
Assets  (or  Glaxo's  Sumatriptan  Assets,  if 
Glaxo's  Sumatriptan  Assets  are  divested 
to  the  Acquirer  pursuant  to  Paragraph 
IV.  A.  of  this  Order);  (b)  the  trustee 
determines  that  the  Acquirer  has 
abandoned  its  efforts  to  obtain  FDA 
approval  to  manufacture  and  sell  a 
product  based  upon  Wellcome's  311C90 
Assets  (or  Glaxo's  Sumatriptan  Assets,  if 
Glaxo's  Sumatriptan  Assets  are  divested 
to  the  Acquirer  pursuant  to  Paragraph 
IV.  A.  of  this  Order);  or  (c)  the  trustee 
determines  that  the  Acquirer  has  failed 
to  exercise  reasonable  diligence  in 
research  and  development  toward 
obtaining  FDA  approval  to  manufacture 
and  sell  a  product  based  upon 
Wellcome's  311C90  Assets  (or  Glaxo's 
Sumatriptan  Assets,  if  Glaxo's 
Sumatriptan  Assets  are  divested  to  the 
Acquirer  pursuant  to  Paragraph  IV. A.  of 
this  Order),  which  lack  of  diligence  will 
have  been  certified  to  and  accepted  by 
the  Commission,  whichever  comes  first. 
The  trustee's  service  shall  continue  for 
no  more  than  two  (2)  years  following 
divestiture  of  Wellcome's  311C90  Assets 
or  the  Alternative  Assets  to  be  Divested. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  facilities  and  technical 
information  related  to  Wellcome's 
311C90  Assets  and  Glaxo's  Sumatriptan 
Assets  or  to  any  other  relevant 
information  as  the  trustee  may 
reasonably  request,  including  but  not 
limited  to  all  records  kept  in  the  normal 
course  of  business  that  relate  to  the 
research  and  development  of,  and  the 
cost  of  manufacturing,  Wellcome's 
•'^11C90  and  Glaxo's  Sumatriptan. 
Respondent  shall  develop  such  financial 
or  other  information  as  the  trustee  may 
inquest  and  shall  cooperate  with  the 
trustee.  Respondent  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
accomplishment  of  his  or  her 
responsibilities  pursuant  to  this  Order. 

5.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  may  set. 
The  trustee  shall  have  authority  to 
employ,  at  the  cost  and  expense  of 
Respondent,  such  consultants, 
accountants,  attorneys  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  carry  out  the 
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trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  expenses 
incurred.  The  Commission  shall 
approve  the  account  of  the  trustee, 
including  fees  for  his  or  her  services. 

6.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties  including  all 
reasonable  fees  of  counsel  and  other 

~~"Bxpenses  incurred  in  connection  with 
the  preparations  for,  or  defense  of,  any 
claim  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

7.  If  the  trustee  ceases  to  act  or  fails 

to  act  diligently  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  Paragraph  III. A.  of  this 
Order. 

8.  The  Commission  may  on  its  own 
initiative  or  at  the  request  of  the  trustee 
issue  such  additional  orders  or 
directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
requirements  of  this  Order. 

9.  The  trustee  shall  report  in  writing 
to  Respondent  and  the  Commission 
every  one  hundred  and  eighty  (180) 
days  concerning  the  trustee's  obligation 
pursuant  to  this  Paragraph  III. 

B.  Respondent  shall  comply  with  all 
reasonable  directives  of  the  trustee 
regarding  Respondent's  obligations  to 
comply  with  this  Order. 

C.  The  trustee  may  require  Glaxo  to 
manufacture  Wellcome's  311C90  (or 
Sumatriptan,  if  Glaxo's  Sumatriptan 
Assets  are  divested  to  the  Acquirer 
pursuant  to  Paragraph  IV.  A.  of  this 
Order)  for  use  by  the  Acquirer  in 
conducting  clinical  trials  or 
bioequivalency  studies  if: 

1.  The  Acquirer  has  depleted  its 
inventory  of  311C90  (or  Sumatriptan,  if 
Glaxo's  Sumatriptan  Assets  are  divested 
to  the  Acquirer  pursuant  to  Paragraph 
IV. A.  of  this  Order)  acquired  pursuant  to 
the  divestiture; 

2.  The  Acquirer  has  a  need  to  conduct 
further  clinical  development  trials  or 
bioequivalency  studies  prior  to 
submission  of  an  application  to  the  FDA 
to  manufacture  and  sell  a  product  based 
on  Wellcome's  311C90  Assets  (or 
Glaxo's  Sumatriptan  Assets,  if  Glaxo's 
Sumatripan  Assets  are  divested  to  the 
Acquirer  pursuant  to  Paragraph  IV.A.  of 
this  Order);  and 

3.  Despite  good  faith  support  to 
establish  its  own  memufacturing 
capability  for  311C90  (or  Sumatripan,  if 
Galaxo's  Sumatriptan  Assets  are 
divested  to  the  Acquirer  pursuant  to 


Paragraph  IV.A.  of  this  Order),  the 
Acquirer  has  not  succeeded  in  doing  so 
as  of  the  time  311C90  (or  Sumatripan, 
if  Galaxo's  Sumatriptan  Assets  are 
divested  to  the  Acquirer  pursuant  to 
Paragraph  IV.A.  of  this  Order)  is  needed 
for  such  clinical  trials  or  bioequivalency 
studies.  The  trustee  shall  determine 
reasonable  compensation  for  Glaxo, 
based  upon  the  costs  of  manufacture,  for 
such  production. 

IV 

It  is  further  ordered  that: 

A.  If  Glaxo  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval. 
Wellcome's  311C90  Assets  within  the 
time  required  by  Paragraphs  II. A.  and 
II. C.  of  this  Order,  the  Commission  may 
direct  the  trustee  appointed  pursuant  to 
Paragraph  III.  of  this  Order  to  divest  the 
Alternative  Assets  to  be  Divested. 
Neither  the  decision  of  the  Commission 
to  direct  the  trustee  nor  the  decision  of 
the  Commission  not  to  direct  the  trustee 
to  divest  the  Alternative  Assets  to  be 
Divested  shall  preclude  the  Commission 
or  the  Attorney  General  from  seeking 
civil  penalties  or  any  other  relief 
available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(7)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  the 
Respondent  to  comply  with  this  Order. 

B.  If  the  trustee  is  directed  under 
Subparagraph  A.  of  this  Paragraph  to 
divest  the  Alternative  Assets  to  be 
Divested,  Respondent  shall  consent  to 
the  following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  extend  the 
authority  and  responsibilities  of  the 
trustee  appointed  under  Paragraph  III.  of 
this  Order  to  include  divesting  the 
Alternative  Assets  to  be  Divested. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Alternative  Assets  to  be  Divested. 

3.  Within  ten  (10)  days  after  the 
extension  of  the  trustee's  authority  and 
responsibilities.  Respondent  shall 
amend  the  existing  trust  agreement  in  a 
memner  that,  subject  to  the  prior 
approval  of  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  of  the 
court,  transfers  to  the  trustee  all  rights 
and  powers  necessary  to  permit  the 
trustee  to  effect  the  divestiture  required 
by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  extension  of  the  trustee's 
authorities  and  responsibilities  as 
described  in  Paragraph  1V.B.3.  to 
accomplish  the  divestiture,  which  shall 


be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  twelve  month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be  achieved 
within  a  reasonable  time,  the  divestiture 
period  may  be  extended  by  the 
Commission,  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court; 
provided,  however,  the  Commission 
may  extend  this  period  only  two  (2) 
times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel  books, 
records.  faciUties  and  technical 
information  related  to  Wellcome's 
311C90  Assets  and  Glaxo's  Sumatriptan 
Assets,  or  to  any  other  relevant 
information,  as  the  trustee  may 
reasonable  request,  including  but  not 
limited  to  all  records  kept  in  the  normal 
course  of  business  that  relate  to  research 
and  development  of,  and  the  cost  of 
manufacturing,  Wellcome's  311C90  and 
Glaxo's  Sumatriptan.  Respondent  shall 
develop  such  financial  or  other 
information  as  the  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Respondent  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomp^shment  of  the  divestiture.  Any 
delays  in  divestiture  caused  by 
Respondent  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  by  the  court. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  may  set. 
The  trustee  shall  have  authority  to 
employ,  at  the  cost  and  expense  of 
Respondent,  such  consultants, 
accountants,  attorneys  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  ceirry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of  the 
Respondent.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Alternative  Assets  to  be  Divested. 

7.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 


expenses  incurred  in  connection  with 
the  preparations  for,  or  defense  of,  any 
claim  whether  or  not  resulting  in  any 
liability,  except  of  the  extent  that  such 
liabilities,  losses,  damages,  claims  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

8.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
Order. 

9.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  owm  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  Order. 

10.  The  trustee  shall  report  in  v\rriting 
to  Respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

11.  If  a  divestiture  application  filed 
pursuant  to  this  Paragraph  IV.  is 
pending  before  the  Commission,  and 
Respondent  petitions  the  Commission  to 
modify  this  Order  based  on  the 
conditions  in  Paragraph  II.C,  then  the 
Commission  shall  not  approve  the 
divestiture  application  until  it  rules  on 
the  petition  to  modify. 


It  is  further  ordered  that: 
A.  Upon  reasonable  notice  and 
request  from  the  Acquirer  to  Glaxo, 
Glaxo  shall  provide  information, 
technical  assistance  and  advice  to  the 
Acquirer  with  respect  to  Wellcome's 
311C90  Assets  (or  Glaxo's  Sumatriptan 
Assets,  if  Glaxo's  Sumatriptan  Assets 
are  divested  to  the  Acquirer  pursuant  to 
Paragraph  IV.A.  of  this  Order)  such  that 
the  Acquirer  will  be  capable  of 
continuing  the  current  research  and 
development.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  of  Glaxo  and 
training  at  the  Acquirer's  facility  for  a 
period  of  time  sufficient  to  satisfy  the 
Acquirer's  management  that  its 
personnel  are  adequately  knowledgeable 
about  Wellcome's  311C90  Assets  (or 
Glaxo's  Sumatriptan  Assets,  if  Glaxo's 
Sumatriptan  Assets  are  divested  to  the 
Acquirer  pursuant  to  Paragraph  IV.A.  of 
this  Order).  However,  Respondent  shall 
not  be  required  to  continue  providing 
such  assistance  for  more  than  twelve 
(12)  months  after  divestiture  of 
Wellcome's  311C90  Assets  or  the 
Alternative  Assets  to  be  Divested. 
Respondent  may  require  reimbursement 
from  the  Acquirer  for  all  of  its  own 
direct  costs  incurred  in  providmg  the 
services  required  by  this  Subparagraph 


V.A.  Direct  costs,  as  used  in  this 
Subparagraph  V.A.,  means  all  actual 
costs  incurred  exclusive  of  overhead 
costs. 

B.  Pending  divestiture  of  Wellcome's 
311C90  Assets  pursuant  to  Paragraph  II. 
of  this  Order  or  the  Alternative  Assets 
to  be  Divested  pursuant  to  Paragraph  IV. 
of  this  Order,  Respondent  shall: 

1 .  Take  such  actions  as  are  necessary 
to  prevent  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
Wellcome's  311C90  Assets  and  Glaxo's 
Sumatriptan  Assets,  except  for  ordinary 
wear  and  tear;  and 

2.  Maintain  research  and  development 
of  Wellcome's  311C90  Assets  and 
Glaxo's  Sumatriptan  Assets  at  the  levels 
planned  by  Wellcome  for  311C90  and 
Glaxo  for  Sumatriptan  as  of  January  1 , 
1995. 

C.  Glaxo  shall  maintain  physical 
assets  necessary  to  manufacture 
Wellcome's  311C90  and  Glaxo 
Sumatriptan  until  the  Acquirer  has  filed 
with  the  FDA  for  approval  to 
manufacture  and  sell  a  product  based 
upon  Wellcome's  311C90  Assets  (or 
Glaxo's  Sumatriptan  Assets,  if  Glaxo's 
Sumatriptan  Assets  are  divested 
pursuant  to  Paragraph  IV.A.  of  this 
Order).  The  maintenance  of  physical 
assets  described  in  this  Subparagraph 
shall  not  exceed  two  (2)  years  following 
divestitute  of  Wellcome's  311C90  Assets 
or  the  Alternative  Assets  to  be  Divested. 
Provided  however,  that  Glaxo  shall  be 
allowed  to  discontinue  maintenance  of 
the  physical  assets  necessary  to 
manufacture  Glaxo's  Sumatriptan  if 
Glaxo  divests  Wellcome's  311C90 
Assets  pursuant  to  this  Order. 

VI 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final.  Respondent  shall  not 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  more  than  1%  of  the  stock, 
share  capital,  equity,  or  other  interest  in 
any  concern,  corporate  or  noncorporate, 
engaged  in  at  the  time  of  such 
acquisition,  or  within  the  two  years 
preceding  such  acquisition  engaged  in, 
(1)  the  clinical  developmentof  non- 
injectable  SHTid  agonists  for  approval 
by  the  FDA  for  the  treatment  of 
migraines  or  (2)  the  manufacture  and 
sale  of  non-injectable  5HTid  agonists  for 
approval  by  the  FDA  for  the  treatment 
of  migraines;  or 

B.  Acquire  any  assets  currently  used 
for  or  previously  used  for  (and  still 
suitable  for  use  for)  (1)  the  clinical 
development  of  non-injectable  5HTid 
agonists  approved  by  the  FDA  for  the 


treatment  of  migraines  or  (2)  the 
manufacture  and  sale  of  noninjectable 
SHTiD  agonists  approved  by  the  FDA  for 
the  treatment  of  migraines. 

Provided,  however,  that  this 
Paragraph  VI.  shall  not  apply  to  the 
acquisition  of  products  or  services  in 
the  ordinary  course  of  business. 

VII 

It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  days  (60)  days  thereafter  until 
Respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II.,  III.,  IV., 
V.A.  and  V.B.  of  this  Order,  Respondent 
shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  Paragraphs  II.,  III., 
rV.  and  V.  of  this  Order.  Respondent 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  II..  III.,  IV.  and  V.  of  this 
Order,  including  a  description  of  all 
substantive  contacts  or  negotiations  for 
accomplishing  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  ft-om  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  yeeirs  on  the  aiuiiversary  of 
the  date  this  Order  becomes  final,  and 

at  other  times  as  the  Commission  may 
require.  Respondent  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  Order. 

VIII 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  Respondent 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  or 
Respondent,  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  (5)  days'  notice  to 
Respondent,  and  without  restraint  or 
interference  from  Respondent,  to 
inter\'iew  officers,  directors,  or 
employees  of  Respondent,  who  may 
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have  counsel  present  regarding  such 
matters. 

IX 

It  is  further  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  Respondent  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor,  or  the 
creation  or  dissolution  of  subsidiaries, 
or  any  other  change  that  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted 
proA^sionally  an  agreement  containing  a 
proposed  Consent  Order  from  Glaxo  pic 
("Glaxo")  under  which  Glaxo  would  be 
required  to  divest  worldwide  assets 
relating  to  the  research  and 
development,  manufacture,  distribution 
and  sale  of  a  theraf>eutic  compound  for 
the  treatment  of  migraine  headaches 
("Wellcome's  311C90  Assets")  to  a 
Commission-approved  purchaser. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
Hnal  the  agreement's  proposed  Order. 

Pursuant  to  an  offer  announced  on 
January  23,  1995,  Glaxo,  a  British 
company,  will  acquire  all  of  the  capital 
stock  of  Wellcome  pic  ("Wellcome"),  a 

British  company- 

The  proposea  complaint  alleges  'hat 
the  proposed  acquisition,  if 
consummated,  would  constitute  a 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18,  and 
Section  5  of  the  FTC  Act,  as  amended, 
15  U.S.C.  45.  in  the  market  for  the 
research  and  development  of  non- 
injectabie  5HTid  agonists.  5HTid 
agonists  are  a  specific  class  of  drugs 
known  to  act  on  receptors  in  the  human 
body  that  are  responsible  for  migraine 
attacks. 

The  proposed  consent  order  would 
remedy  the  alleged  violation  by 
replacing  the  lost  competition  that 
would  result  from  the  acquisition. 
Under  the  proposed  Consent  Order, 
Glaxo  is  required  to  provide  technical 
assistance  and  advice  to  assist  the 
purchaser  of  Wellcome's  311C90  Assets 
in  obtaining  FDA  approval  to 
manufacture  and  sell  non-injectable 
5HTiD  agonists.  The  proposed  Order 


also  provides  for  a  trustee  to  assure  that 
Glaxo  appropriately  divests  the 
Wellcome  311C90  Assets.  If  Glaxo  fails 
to  divest  the  Wellcome  311C90  Assets 
within  nine  months,  then  the  trustee's 
authority  may  be  extended  to  include 
responsibility  to  divest  either 
Wellcome's  311C90  Assets  or  Glaxo's 
Sumatriptan  Assets.'  The  potential  that 
the  trustee  could  ultimately  divest 
Sumatriptan,  a  highly-valued  product 
already  on  the  market  to  treat  migraine, 
ensures  that  Glaxo  will  exert  all  possible 
efforts  to  divest  Wellcome's  311C90 
Assets. 

Under  the  provisions  of  the  order, 
Glaxo  is  also  required  to  provide  to  the 
Commission  a  report  of  compliance 
with  the  divestiture  provisions  of  the 
order  within  sixty  (60)  days  following 
the  date  this  order  becomes  final,  and 
every  sixty  (60)  days  thereafter  until 
Glaxo  has  completely  divested  its 
interest  in  Wellcome's  311C90  Assets. 

The  proposed  Consent  Order  will  also 
prohibit  Glaxo,  for  a  period  often  (10) 
years,  from  acquiring  more  than  a  one 
percent  interest  in  any  entity  involved 
in,  or  any  assets  used  for,  the  clinical 
development  or  manufacture  and  sale  of 
non-injectable  SHTid  agonists  either  to 
be  approved  by  or  already  approved  by 
the  Food  and  Drug  Administration 
("FDA")  for  the  treatment  of  migraines. 

One  year  from  the  date  the  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  Glaxo  will  be  required 
to  provide  to  the  Commission  a  report 
of  its  compliance  with  the  Consent 
Order.  The  Consent  Order  also  requires 
Glaxo  to  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  change  in 
the  structure  of  Glaxo  resulting  in  the 
emergence  of  a  successor. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc.  95-7630  Filed  3-28-95;  8:45  am) 
BILUNQ  COOC  a790-01-M 

[Filed  No.  911  0095] 

La  Asoclacion  Medica  de  Puerto  Rico, 
et  al.;  Proposed  Consent  Agreement 
With  Analysis  to  Aid  Public  Comment 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


'  Glaxo's  Sunulriptan.  marketed  under  the  brand 
name  Imitrex*.  is  currently  on  the  market  in  the 
U.S.  to  treat  patients  with  migraine  attacks.  It  is 
available  in  the  U.S.  only  in  injectable  form. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Medical 
Association,  the  Physiatry  Section,  and 
the  two  doctors  from  encouraging, 
organizing  or  entering  into:  any  boycott 
or  refusal  to  deal  with  any  third-party 
payer;  or  any  agreement  to  refuse  to 
provide  services  to  patients  covered  by 
any  third-party  payer.  In  addition,  the 
consent  agreement  would  prohibit,  for 
five  years,  the  respondents  from 
soliciting  information  from  physiatrists 
regarding  their  decisions  whether  to 
participate  in  agreements  with  insurers 
and  provide  service;  from  passing  such 
information  along  to  other  doctors;  and 
from  giving  physiatrists  advice  about 
making  those  decisions. 

DATES:  Comments  must  be  received  on 
or  before  May  30,  1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Loughnan  or  Alice  Au,  New  York 
Regional  Office,  Federal  Trade 
Commission.  150  William  St.,  Suite 
1300.  New  York.  N.Y.  10038.  (212)  264- 
1207. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of :  La  Asociacio  Medica  de 
Puerto  Rico,  an  unincorporated  association. 
La  Seccion  de  Fisiatria  de  La  Asociacion 
Medica  de  Puerto  Rico,  an  unincorporated 
association.  Rafael  L.  Oms.  M.D.. 
individually  and  as  an  officer  of  L.a  Seccion 
de  Fisiatria  de  la  Asociacion  Medica  de 
Puerto  Rico,  and  Rafael  E.  Setn,  M.D.. 
individually  and  as  an  officer  of  La  Seccion 
de  Fisiatria  de  la  Asociacion  Medica  de 
Puerto  Rico. 


The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  La 
Asociacion  Medica  de  Puerto  Rico,  ("La 
Asociacion  Medica")  an  unincorporated 
association;  La  Seccion  de  Fisiatria  de  la 
Asociacion  Medica  de  Puerto  Rico,  ("La 
Seccion  de  Fisiatria")  an 
unincorporated  association;  Rafael  L. 
Oms.  M.D.  ("Oms").  individually  and  as 
an  officer  of  La  Seccion  de  Fisiatria  de 
la  Asociacion  Medica  de  Puerto  Rico; 
and  Rafael  E.  Sein.  M.D.  ("Sein"). 
individually  and  as  an  officer  of  La 
Medica  de  Fisiatria  de  la  Asociacion 
Medica  de  Puerto  Rico  (hereinafter 
sometimes  referred  to  as  "proposed 
respondents");  and  it  now  appearing 
that  the  proposed  respondents  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated,  and  providing  for 
other  relief: 

It  is  hereby  agreed  by  and  between  the 
proposed  respondents,  by  their  duly 
authorized  officers  and  their  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1 .  Proposed  respondents  La 
Asociacion  Medica  and  La  Seccion  de 
Fisiatria  are  unincorporated  associations 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
Commonwealth  of  Puerto  Rico,  with 
their  offices  and  principal  place  of 
business  at  Ave.  Fernandez  Juncos 
Num.  1305,  Apartado  9387.  Santurce. 
Puerto  Rico,  00908. 

Proposed  respondents  Dr.  Oms  and 
Dr.  Sein  are  physiatrists,  licensed  to 
practice  medicine  in  the 
Commonwealth  of  Puerto  Rico.  Drs. 
Oms  and  Sein  have  at  relevant  times 
been  officers  of  La  Seccion  de  Fisiatria. 
Dr.  Oms'  business  address  is  Palmas 
Mail  Station.  Box  879,  Suite  170, 
Humacao,  Puerto  Rico,  00792,  and  Dr. 
Sei'n's  business  address  is  11746 
Fernandez  Juncos  Station.  San  Juan, 
Puerto  Rico  00910-1746. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 


accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  draft  of  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 


violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "La  Asociacion  Medica"  means  La 
Asociacion  Medica  de  Puerto  Rico,  the 
Medical  Association  of  Puerto  Rico,  its 
predecessors,  sections,  committees, 
subsidiaries,  divisions,  groups,  and 
affiliates,  and  their  respective  directors, 
officers,  employees,  agents,  consultants, 
and  any  other  persons  working  for  or  on 
behalf  of  the  foregoing,  and  their 
respective  successors  and  assigns; 

B.  "La  Seccion  de  Fisiatria"  means  La 
Seccion  de  Fisiatria  de  la  Asociacion 
Medica  de  Puerto  Rico,  the  Physiatry 
Section  of  the  Medical  Association  of 
Puerto  Rico,  its  predecessors,  sections, 
committees,  subsidiaries,  divisions, 
groups,  and  affiliates  and  their 
respective  directors,  officers,  employees, 
agents,  consultants,  and  any  other 
persons  working  for  or  on  behalf  of  the 
foregoing,  and  their  respective 
successois  and  assigns; 

C.  "Rafael  Oms"  means  Rafael  L. 
Oms.  M.D.,  his  agents,  and  employees; 

D.  "Rafael  Sein"  means  Rafael  E.  Sein, 
M.D..  his  agents,  and  employees; 

E.  "Third-party  payer"  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  person 
or  entity  agrees  to  pay  for  treatment  by 
physicians  or  therapists  to  individuals 
described  in  the  plan  or  program  as 
eligible  for  such  coverage  ("Covered 
Persons"),  and  includes,  but  is  not 
limited  to,  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  whether  operated 
by  a  private  or  governmental  entity; 
health  maintenance  organizations; 
preferred  provider  organizations; 
prescription  service  administrative 
organizations;  health  benefits  programs 
for  government  employees,  retirees,  and 
dependents;  administrators  of  self- 
insured  health  benefits  programs;  and 
employers  or  other  entities  providing 
self-insured  health  benefits  programs; 
and 

F.  "Participation  agreement"  means 
any  existing  or  proposed  agreement,  oral 
or  written,  in  which  a  third-party  payer 
agrees  to  reimburse  a  physician  or 
therapist  for  the  provision  of  medical, 
physical  therapy,  or  other  health-care 
services  to  Covered  Persons,  and  the 
physician  or  therapist  agrees  to  accept 
such  payment  from  the  third-party 
payer  for  such  provision  of  medical, 
physical  therapy,  or  other  health-care 
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services  during  the  term  of  the 
agreement. 

// 

It  is  further  ordered  that  respondents, 
directly  or  indirectly,  or  through  any 
corporate  or  other  device,  in  or  in 
connection  with  their  activities  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  Section  4  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  44, 
forthwith  cease  and  desist  from: 

A.  Entering  into,  threatening  or 
attempting  to  enter  into,  organizing  or 
attempting  to  organize,  encouraging, 
continuing,  cooperating  in  or  carrying 
out  any  agreement,  either  express  or 
implied,  between  or  among  any 
physiatrists,  to  boycott  or  refuse  to  deal 
with  any  third-party  payer,  or  to 
withdraw  from,  threaten  to  withdraw 
from,  refuse  to  enter  into,  or  threaten  to 
refuse  to  enter  into  any  proposed  or 
existing  participation  agreement; 

B.  Entering  into,  threatening  or 
attempting  to  enter  into,  organizing  or 
attempting  to  organize,  encouraging, 
continuing,  cooperating  in  or  carrying 
out  any  agreement,  either  express  or 
implied,  between  or  among  any 
physiatrists,  to  refuse  to  provide 
services  to  patients  covered  by  any 
third-party  payer  in  any  proposed  or 
existing  participation  agreement,  or  to 
threaten  to  refuse  to  provide  services  to 
such  patients; 

C.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
continuing  a  formal  or  informal  meeting 
of  physiatrists  after: 

1.  Any  person  makes  any  statement 
concerning  one  or  more  physiatrists' 
intentions  or  decisions  with  respect  to 

a.  Entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in.  threatening  to 
withdraw  frum,  or  withdrawing  from 
any  existing  or  proposed  participation 
agreement;  or 

b.  Refusing  or  threatening  to  refuse  to 
provide  services  to  patients  covered  by 
any  third-party  payer  in  any  existing  or 
proposed  participation  agreement; 

and  respondents  La  Asociacion  Meedica 
and  La  Seccion  de  Fisiatria  fail  to  eject 
such  person  from  the  meeting;  or 

2.  Two  persons  make  statements 
prohibited  in  order  Paragraphs  H.C.l.a. 
orll.C.l.b.; 

provided,  however,  that  respondent 
Oms  or  Sein  shall  not  be  in  violation  of 
the  order  if,  immediately  following  a 
violation  of  this  paragraph  of  the  order, 
he  leaves  a  meeting  continued  in 
violation  of  this  paragraph,  and  within 
thirty  (30)  days  after  such  meeting, 
reports  to  the  Commission  the 
circumstances  of  such  meeting,  the 


substance  and  source  of  the  prohibited 
statements,  and  the  respondents'  actions 
in  response  thereto; 

D.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
providing  advice  to  any  physiatrist 
regarding 

1.  The  desirability  or  appropriateness 
of  participating  in  any  existing  or 
proposed  participation  agreement;  or 

2.  Refusing  or  threatening  to  refuse  to 
provide  services  to  patients  covered  by 
any  third-party  payer  in  any  existing  or 
proposed  participation  agreement; 
provided,  however,  that  nothing 
contained  in  this  Paragraph  II.D.  shall 
prohibit  respondents  from 
communicating  purely  factual 
information  describing  the  terms  and 
conditions  of  any  participation 
agreement  or  operations  of  any  third- 
party  payer; 

E.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
communicating  in  any  way  to  any 
physiatrist  any  information  concerning 
any  physiatrist's  intentions  or  decisions 
with  respect  to 

1.  Entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in,  threatening  to 
withdraw  from,  or  withdrawing  from 
any  existing  or  proposed  participation 
agreement;  or 

2.  Refusing  or  threatening  to  refuse  to 
provide  services  to  patients  covered  by 
any  third-party  payer  in  any  existing  or 
proposed  participation  agreement;  or 

F.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
soliciting  from  any  physiatrist  any 
information  concerning  that 
physiatrist's  or  any  other  physiatrist's 
intentions  or  decisions  with  respect  to 

1.  Entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in,  threatening  to 
withdraw  from,  or  withdrawing  from 
any  existing  or  proposed  participation 
agreement; 

2.  Refusing  or  threatening  to  refuse  to 
provide  services  to  patients  covered  by 
any  third-party  payer  in  any  existing  or 
proposed  participation  agreement. 

Provided,  however,  that  nothing  in 
this  order  shall  be  construed  to  prevent 
respondents  from  exercising  rights 
permitted  under  the  First  Amendment 
to  the  United  States  Constitution  to 
petition  any  federal,  state,  or 
commonwealth  government  executive 
agency  or  legislative  body  concerning 
legislation,  rules,  programs,  or 
procedures,  or  to  participate  in  any 
federal,  state  or  commonwealth 
administrative  or  judicial  proceeding; 

Provided  further  that  this  order  shall 
not  be  construed  to  prohibit  any 


respondent  or  any  member  of 
respondent  associations  from  entering 
into  an  agreement  or  combination  with 
any  other  physician  or  health  care 
practitioner  with  whom  the  individual 
physician  practices  in  partnership  or  in 
a  professional  corporation,  or  who  is 
employed  by  the  same  person. 

/// 

It  is  further  ordered  that  this  order 
shall  not  be  construed  to  prohibit 
respondents  Drs.  Oms  or  Sein  from 
communicating  medical  conditions  or 
personal  assessments  of  individual 
patients,  where  such  communication 
neither  nor  is  part  of  (1)  an  agreement, 
proposed  agreement,  or  attempt  to  enter 
into  an  agreement  among  physiatrists  to 
boycott  or  refuse  to  deal  with  any  third- 
party  payer,  or  (2)  any  other  agreement, 
combination,  or  conspiracy  the  purpose, 
effect,  or  likely  effect  of  which  is  to 
impede  competition  unreasonably. 

IV 

It  is  further  ordered  that: 

A.  La  Seccion  de  Fisiatria,  within 
thirty  (30)  days  after  the  date  on  which 
this  order  becomes  final,  distribute  by 
first-class  mail  a  copy  of  this  order  and 
the  accompanying  compliant  to  each  of 
its  current  members,  and  to  the  last 
known  address  of  any  other  person  who 
was  a  member  of  La  Seccion  de  Fisiatria 
in  1990  or  1991; 

B.  La  Asociacion  Medica,  within 
thirty  (30)  days  after  the  date  on  which 
this  order  becomes  final,  distribute  by 
first-class  mail  a  copy  of  this  order  and 
the  accompanying  complaint  to  each  of 
its  current  members  who  is  not  also  a 
member  of  La  Seccion  de  Fisiatria; 

C.  La  Seccion  de  Fisiatria,  within 
thirty  (30)  days  after  the  date  on  which 
this  order  becomes  final,  distribution  by 
first-class  mail  a  copy  of  this  order  and 
the  accompanying  complaint  to  each 
third-party  payer  with  whom  La  Seccion 
de  Fisiatria  has  entered  into 
negotiations  concerning  the  provision  of 
physiatry  services; 

D.  La  Asociacion  Medica,  within  sixty 
(60)  days  after  the  dafe  on  which  this 
order  becomes  final,  publish  in  Spanish 
this  order  and  the  accompanying 
complaint  in  an  issue  of  Prensa  Medica 
or  in  any  successor  publication,  in  the 
same  type  size  normally  used  for 
articles  that  are  published  in  Prensa 
Medica  or  successor  publication; 

E.  La  Seccion  de  Fisiatria  and  La 
Asociacion  Medica,  for  a  period  of  five 
(5)  years  after  the  date  on  which  this 
order  becomes  final,  provide  each  new 
member  of  La  Seccion  de  Fisiatria  and 
new  member  of  La  Asociacion  Medica 
with  a  copy  of  this  order  at  the  time  the 
member  is  accepted  into  membership  of 
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La  Seccion  de  Fisiatria  or  La  Asociacion 
Medica; 

F.  La  Seccion  de  Fisiatria  and  La 
Asociacion  Medica  each  file  a  verified, 
written  report  with  the  Commission 
within  ninety  (90)  days  after  the  date  on 
which  this  order  becomes  final,  and 
annually  thereafter  for  five  (5)  years  on 
the  anniversary  of  the  date  on  which 
this  Order  becomes  final,  and  at  such 
other  times  as  the  Commission  may 
require,  by  written  notice  to  La  Seccion 
de  Fisiatria  or  La  Asociacion  Medica, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  order; 

G.  La  Seccion  de  Fisiatria  and  La 
Asociacion  Medica  for  a  period  of  five 
(5)  years  after  the  date  on  which  this 
order  becomes  final,  maintain  and  make 
available  to  Commission  staff,  for 
inspection  and  copying  upon  reasonable 
notice,  records  sufficient  to  describe  in 
detail  any  action  taken  in  connection 
with  the  activities  covered  by  Parts  II 
and  rv  of  this  order; 

H.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final.  La  Seccion  de  Fisiatria  and  La 
Asociacion  Medica  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  La 
Seccion  de  Fisiatria  or  La  Asociacion 
Medica,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation  or 
association,  a  change  of  name,  a  change 
of  address,  or  any  other  change  that  may 
affect  compliance  obligations  with  this 
order. 

It  is  further  ordered  that  this  order 
shall  terminate  on  March  30.  2015. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  La  Asociacion 
Medica  de  Puerto  Rico  ("La  Asociacio 
Medica").  an  unincorporated 
association;  La  Seccion  de  Fisiatria  de  la 
Asociacion  Medica  de  Puerto  Rico  ("La 
Seccion  de  Fisiatria"),  an 
unincorporated  association;  Rafael  L. 
Oms,  M.D.;  and  Rafael  E.  Sein,  M.D. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  if  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  La 
Asociacion  Medica,  La  Seccion  de 
Fisiatria,  Dr.  Oms.  Dr.  Sein.  and  others 


have  restrained  competition  among 
physiatrists  by  conspiring  to  engage  in 
a  concerted  refusal  to  deal  with  La 
Administracion  de  Compensaciones  por 
Accidentes  de  Automoviles 
("Administration  for  Compensation  of 
Automobile  Accidents"  or  "ACAA")  or 
to  treat  ACAA  Patients.  ACAA  is  a 
third-party  payer  that  provides  health 
coverage  to  automobile  accident  victims 
in  Puerto  Rico.  The  complaint  alleges 
that  this  conduct  violates  section  5  of 
the  Federal  Trade  Commission  Act. 

The  respondents  have  signed  a 
consent  agreement  that  prohibits  them 
from  engaging  in  unlawful  concerted 
action.  Paragraph  A  of  Section  II 
prohibits  the  respondents  from  entering 
into,  threatening  or  attempting  to  enter 
into,  organizing  or  attempting  to 
organize,  encouraging,  continuing, 
cooperating,  in,  or  carrying  out  any 
agreement  with  an  insurer.  Paragraph  B 
is  similar  to  Paragraph  A,  but  prohibits 
refusals  or  threats  to  refuse  to  provide 
services  to  patients  covered  by  any 
insurer.  The  complaint  alleges  that  the 
physiatrists  attempted  to  coerce  ACAA 
through  a  concerted  refusal  to  treat 
certain  patients  insured  by  ACAA. 

Paragraphs  C,  D,  E,  and  F  of  Section 
II  are  fencing-in  paragraphs  intended  to 
prevent  the  respondents  from  engaging 
in  actions  that  might  in  the  future 
facilitate  a  concerted  refusal  to  deal 
with  an  insurer  of  covered  patients.  The 
fencing-in  provisions  of  Section  II  shall 
terminate  five  years  after  the  date  of 
issuance  of  the  order.  Paragraph  C 
prohibits  the  respondents  from 
continuing  any  meeting  of  physiatrists 
at  which  any  person  makes  a  statement 
about  intentions  or  decisions  with 
respect  to  entry  into,  withdrawal  froia, 
or  refusal  to  provide  services  to  patients 
in  connection  with  any  participation 
agreement,  unless  such  person  is  ejected 
from  he  meeting  by  La  Asociacion 
Medica  and  La  Seccion  de  Fisiatria. 
Paragraph  C  also  prohibits  respondents 
from  continuing  any  meeting  at  which 
two  persons  make  such  statements. 
Although  Drs.  Oms  and  Seibn  are  not 
required  to  eject  a  person  from  a 
meeting.  Drs.  Oms  and  Sein  are  required 
to  leave  any  meeting  at  which  any 
person  makes  a  statement  about 
intentions  or  decision  with  respect  to 
entry  into,  withdrawal  from,  or  refusal 
to  provide  services  to  patients  in 
connection  with  any  participation 
agreements,  unless  such  person  is 
ejected  from  the  meeting  by  La 
Asociation  Medica  and  La  Seccion  de 
Fisiatrf;  or  at  which  two  persons  makes 
such  statements.  After  Drs.  Oms  and 
Sein  leave  such  a  meeting,  they  re 
required  to  report  to  the  Commission 
the  circumstances  of  the  meeting. 


Paragraph  D  of  Section  II  prohibits 
respondents  from  providing  advice  to 
any  physiatrist  on  the  desirability  or 
appropriateness  of  participating  in  or 
refusing  to  provide  services  to  patients 
covered  by  any  insurer's  program  (but 
permits  purely  factual  communications 
describing  the  terms  of  a  participation 
agreement).  Paragraph  E  prohibits 
respondents  from  communication  to  any 
physiatrist  information  concerning  any 
other  physiatrist's  intention  or  decision 
with  respect  to  entry  into,  withdrawal 
from,  or  refusal  to  provide  services  to 
patients  covered  by  any  participation 
agreement.  Paragraph  F  prohibits 
respondents  from  soliciting  information 
from  any  physiatrist  concerning  that 
person's  or  any  other  physiatrist's 
intention  or  decision  with  respect  to 
entry  into,  withdrawal  from,  or  refusal 
to  provide  services  to  patients  covered 
by  any  participation  agreement. 

Section  II  contains  a  provision  stating 
that  the  order  does  not  impair 
respondents'  First  Amendment  rights  to 
petition  the  government.  Section  I  also 
contains  another  proviso  stating  that  the 
order  does  not  prevent  respondents  or 
association  members  from  forming 
physician  partnerships  or  professional 
corporations. 

Section  III  of  the  proposed  order 
makes  clear  that  the  order  does  not 
prevent  individual  respondents  Drs. 
Oms  or  Sein  from  communicating 
medical  conditions  or  personal 
assessments  of  individual  patients, 
where  such  communication  neither 
constitutes  nor  is  part  of  (1)  an 
agreement  among  physiatrists  to  boycott 
or  refuse  to  deal  with  any  third-party 
payer,  or  (2)  any  other  agreement, 
combination,  or  conspiracy  the  purpose, 
effect,  or  likely  effect  of  which  is  to 
impede  competition  unreasonably. 

Secion  IV  of  the  proposed  order 
contains  standard  notification  and 
compliance  provisions.  These 
notification,  reporting,  and  record 
keeping  requirements  apply  only  to  La 
Asociacion  Medica  and  La  Seccion  de 
Fisiatria. 

Finally,  Section  V  of  the  proposed 
order  contains  a  twenty  year  "sunset" 
provision.  Under  this  section,  the  terms 
of  the  order  shall  terminate  twenty  years 
after  the  date  of  issuance  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modif>'  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary: 
|FR  Doc.  95-7631  Filed  3-28-95:  8:45  am) 
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(Dkt926e] 

Red  Apple  Companies,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
actiom:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things, 
three  New  York-based  companies  and 
their  officer  to  divest  six  supermarkets, 
within  12  months,  to  a  Commission- 
approved  acquirer  or  acquirers.  If  the 
respondents  fail  to  satisfy  the 
divestiture  requirements,  the  consent 
order  permits  the  Commission  to 
appoint  a  trustee  to  divest  supermarkets 
to  satisfy  the  terms  of  the  order.  The 
consent  order  also  prohibits  the 
respondents,  for  ten  years,  from 
acquiring,  without  prior  Commission 
approval,  any  supermarket  or  any 
interest  in  an  entity  that  owns  or 
operates  a  supermarket  in  New  York 
County  south  of  116th  Street.  In 
addition,  the  respondents,  for  ten  years, 
are  prohibited  h'om  entering  into  or 
enforcing  any  restrictions  that  would 
prevent  any  person  acquiring  any 
supermarket  owned  or  operated  by  any 
respondent  in  New  York  County  south 
of  1 16th  Street  from  operating  the  stores 
as  supermarkets. 

DATES:  Compaint  issued  May  27,  1994. 
Order  issued  February  28,  1995.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Rowe,  FTC/S-2105, 
Washington,  DC  20580.  (202)  326-2610. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  19,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
65364,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Red  Apple 
Companies,  Inc..  et  al..  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
from  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  fmdings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


(Sec,  6,  38  Stat.  721: 15  U.S.C.  46  Interpret 

or  apply  sec.  5.  38  Stat.  719.  as  amended:  sec. 

7.  38  Stat.  731.  as  amended:  15  U.S.C.  45.  18). 

Donald  S.  Dark. 

Secretory. 

|FR  Doc.  95-7632  Filed  3-28-95:  8:45  am) 
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[Docket  No.  C-<)559] 

Sulzer  Limited;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things, 
Sulzer,  a  Swiss  firm  to  divest,  within  six 
months,  a  copy  of  all  the  information 
necessary  to  purchase  ingredients  for.  to 
manufacture  and  to  sell  aluminum 
polyester  powder — equivalent  to 
Sulzer's  Amdry  2010 — to  a  Commission- 
approved  acquirer.  If  the  divestiture  is 
not  completed  on  time,  the  consent 
order  permits  the  Commission  to 
appoint  a  trustee  to  divest  copies  of  both 
the  Amdry  2010  information  and  all 
product  information  relating  to  the 
acquired  firms  aluminum  polyester 
powder.  In  addition,  the  consent  order 
requires  the  respondent,  for  ten  years,  to 
obtain  Commission  approval  before 
acquiring  any  assets  in  the  aluminum 
polyester  powder  market. 
DATES:  Compalint  and  Order  issued 
February  23.  1995.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Malester,  FTC/S-2224, 
Washington,  DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  October  13.  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
51983.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Sulzer 
Limited,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 


■  Copies  of  thi)  Complaint  and  th«  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  eih  Street  A  Pennsylvania 
Avenue,  NW  ,  Washington,  DC  20580 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20580 


agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38.  Stat.  721:  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719.  as  amended:  sec. 

7,  38  Stat.  731.  as  amended:  15  U.S.C.  45,18). 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  95-7633  Filed  3-28-95:  8  45  am] 
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(File  No.  912  3232] 

Taleigh  Corporation,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  two  marketing 
corporations  and  the  owner  from 
misrepresenting  that  any  product  is  new 
or  unique,  the  existence  or  conclusions 
of  any  test  or  study,  or  that  an 
endorsement  for  any  product  represents 
the  typical  experience  of  people  who 
use  it.  The  consent  agreement  would 
require  the  respondents  to  possess 
scientific  evidence  to  substantiate  any 
representation  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  weight-loss  or  stop-smoking 
product,  or  of  any  food,  dietary 
supplement,  drug,  or  device.  In 
addition,  the  consent  agreement  would 
require  the  owner  to  post  a  $300,000 
performance  bond,  or  to  establish  an 
escrow  account  in  the  amount  of 
$300,000,  as  a  condition  of  advertising, 
promoting,  selling  or  distributing  any 
weight-loss  or  smoking  deterrent  or 
cessation  product. 

DATES:  Comments  must  be  received  on 
or  before  May  30.  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Fa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Winston  or  Richard  Cleland,  FTC/ 
S-4002,  Washington,  DC.  20580.  (202) 
326-3153  or  326-3088 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 


approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

In  the  Matter  of:  Raleigh  Corporation,  and 
Choice  Diet  Products,  Inc..  corporations:  and 
William  ).  Santamaria,  individually  and  as  an 
officer  and  director  of  said  corporations. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Taleigh  Corporation,  a  Florida 
corporation.  Choice  Diet  Products,  Inc., 
a  New  York  corporation,  and  William  J. 
Santamaria,  individually  and  as  an 
officer  of  said  corporations  ("proposed 
respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Taleigh  Corporation,  a  Florida 
corporation,  by  its  duly  authorized 
officer.  Choice  Diet  Products,  Inc.,  a 
New  York  corporation,  by  its  duly 
authorized  officer,  and  William  J. 
Santamaria,  individually  and  as  an 
officer  of  said  corporation,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1 .  Proposed  respondent  Taleigh 
Corporation,  formerly  known  as  Taleigh. 
Inc..  a  Florida  corporation,  is  organized, 
exists  and  does  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Florida. 
At  times  relevant  hereto,  its  office  and 
principal  place  of  business  was  located 
at  4800  N.W.  Boca  Raton  Boulevard, 
Boca  Raton.  FL  33431. 

Proposed  respondent  Choice  Diet 
Products.  Inc..  a  New  York  corporation, 
is  organized,  exists  and  does  business 
under  and  by  virtue  of  the  laws  of  ihe 
State  of  New  York.  At  times  relevant 
hereto,  its  office  and  principal  place  of 
business  was  located  at  4800  N.W.  Boca 
Raton  Boulevard.  Boca  Raton.  FL  33431. 

Proposed  respondent  William  /. 
Santamaria  is  an  officer  of  said 
corporations.  He  formulates,  directs  and 
controls  the  policies,  acts  and  practices 
of  said  corporation  and  his  address  is 
20640  Baybrooke  Court,  Boca  Raton,  FL 
33498. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondents  waive: 


(a)  Any  further  procedural  steps; 

fb)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  emd  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as 
circumstances  may  require)  and 
decision  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  or  that  the  facts 
PS  alleged  in  the  draft  of  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  subsequently 
withdravwi  by  the  Commission  pursuant 
to  the  provision  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents,  il)  issue  its 
I'omplaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  mformation  public  with  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
che  agreed-to  order  to  proposed 
respondent's  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 


contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  imderstand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  Order: 

1.  "Clearly  and  prominently"  as  used 
herein  shall  mean  as  follows: 

(a)  In  a  television  or  videotape 
advertisement:  (1)  an  audio  disclosure 
shall  be  delivered  in  a  volume  and 
cadence  and  for  a  duration  sufficient  for 
an  ordinary  consumer  to  hear  and 
comprehend  it;  and  (2)  a  video 
disclosure  shall  be  of  a  size  and  shade, 
and  shall  appear  on  the  screen  for  a 
duration,  sufficient  for  an  ordinary 
consimier  to  read  and  comprehend  it. 

(b)  In  a  print  advertisement,  the 
disclosure  shall  be  in  close  proximity  io 
the  representation  that  triggers  the 
disclosure  in  at  least  twelve  (12)  point 
type. 

(c)  In  a  radio  advertisement,  the 
disclosure  shall  be  delivered  in  a 
volume  and  cadence  sufficient  for  an 
ordinary  consumer  to  hear  and 
comprehend  it. 

2.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area  that  has  t>een 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
Tellable  results. 

3.  "Purchase  price"  shall  mean  ail 
amounts  paid  to  respondents  in  cash  or 
by  check,  or  charged  to  a  consimier's 
credit  card  accoimt  or  debited  from  a 
consumer's  checking  account, 
including,  where  applicable,  sales  tax, 
and  any  charges  not  authorized  by 
consiuners  to  be  charged  to  their  charge 
card  accounts  or  debited  from  their 
checking  accounts,  provided  however, 
with  regard  to  Part  XIV,  purchase  price 
shall  not  include  shipping  or  handling 
charges  if  such  charges  are  not  included 
in  respondents'  guarantee  or  refund 
offer. 

4.  "Weight-loss  product"  shall  mean 
any  product  or  program  designed  or 
used  to  prevent  weight  gain  or  to 
produce  weight  loss,  reduction  or 
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elimination  of  fat.  slimming,  or  caloric 
deficit  in  a  user  of  the  product  or 
program. 

5.  "Smoking  deterrent  or  cessation 
product"  shall  mean  any  product  or 
program  designed  to  aid  or  assist  the 
user  to  stop  or  reduce  the  cigarette  urge, 
break  the  cigeirette  habit,  or  stop  or 
reduce  smoking. 


It  is  ordered  that  respondents.  Taleigh 
Corporation  and  Choice  Diet  Products. 
Inc..  corporations,  their  successors  and 
assigns,  and  their  officers;  and  William 
).  Santamaria.  individually  and  as  an 
officer  and  director  of  the  corporate 
respondents;  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  FormulaTrlm  3000. 
MegaLoss  1000.  MegaLoss  3000. 
MiracleTrim.  or  any  other  weight-loss 
product  containing 
phenylpropanolamine  as  the  active 
ingredient,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Such  product  causes  or  assists  in 
causing  rapid  weight  loss; 

B.  Such  product  causes  or  assists  in 
causing  substantial  weight  loss  without 
the  need  to  exercise  or  reduce  caloric 
intake; 

C.  Such  product  is  new  or  unique  or 
contains  a  new  or  unique  ingredient; 

D.  Such  product  causes  the  burning  of 
more  body  fat  than  five  hours  of 
aerobics,  running  ten  miles  nonstop, 
swimming  two  and  a  half  miles, 
exercising  six  hours  nonstop,  or  any 
similar  exercise  activity;  or 

E.  Such  product  contains  an  active 
ingredient  that,  prior  to  the  sale  of  such 
product,  was  available  only  through 
doctors. 

// 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc..  corporations,  their 
successors  and  assigns,  and  their 
ofHcers;  and  William  ).  Santamaria. 
individually  and  as  an  offlcer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 


distribution  of  any  weight-loss  product 
in  or  affecting  commerce,  as 
"commerce"  is  dePined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  such  weight-loss  product  has  any 
effect  on  weight  or  body  size,  unless 
respondents  disclose,  clearly  and 
prominently,  and.  in  a  television  or 
videotape  advertisement, 
simultaneously  in  both  the  audio  and 
video  portions  of  the  advertisement,  that 
reducing  caloric  intake  and/or 
increasing  exercise  is  required  to  lose 
weight;  provided  however,  that  this 
disclosure  shall  not  be  required  if 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  demonstrating  that  such 
product  is  effective  without  reducing 
caloric  intake  and/or  increasing 
exercise. 

/// 

It  is  further  ordered  that  respondents. 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  ).  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  parinership.  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Such  product  or  program  causes  or 
assists  in  causing  weight  loss,  or  assists 
in  maintaining  weight  loss; 

B.  Such  product  or  program  causes  or 
assists  in  causing  weight  loss  without 
exercise  or  reducing  caloric  intake; 

C.  Such  product  or  program  causes 
the  burning  of  more  body  fat  than  any 
amount  of  exercise  activity;  or 

D.  Such  product  or  program  causes  or 
assists  the  user  to  stop  or  reduce 
smoking  easily; 

unless  such  representation  is  true,  and, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

IV 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc.,  corporations,  their 


successors  and  assigns,  and  their 
officers;  and  William  ).  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents: 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  Nicotain.  or  any 
substantially  similar  product  or 
program,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Such  product  or  program  enables 
users  to  stop  smoking  easily;  or 

B.  Such  product  or  program  works 
through  a  mechanism  substantially 
similar  or  equivalent  to  a  prescription 
smoking  deterrent  patch. 

V 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  ).  Santamaria, 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  Nicotain.  or  any  other 
smoking  deterrent  cessation  product,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  h-om  making,  in  any  manner, 
directly  or  by  implication,  any 
misrepresentation,  including  through 
the  name  of  the  product,  concerning  the 
nature  or  mechanism  of  operation  of 
such  product,  including,  but  not  limited 
to.  that  such  product  contains  nicotine 
or  works  through  a  mechanism 
substantially  simileir  or  equivalent  to  a 
prescription  smoking  deterrent  patch. 

VI 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc..  corporations,  their 
successors  and  assigns,  and  their 
ofHcers;  and  William  ].  Santamaria, 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 


connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  that: 

A.  Such  product  or  program  is  new  or 
unique  or  contains  a  new  or  unique 
ingredient; 

B.  Consumers  who  order  the  product 
or  program  will  receive  a  personal 
consultation  from  a  physician,  medical 
professional  or  weight-loss  counselor;  or 

C.  Any  endorsement  (as 
"endorsement"  is  defined  in  16  C.F.R. 
§  255.0(b))  of  such  product  or  program 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product  or  program. 

VII 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  J.  Santamaria, 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  ditectly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  failing  to  disclose, 
clearly  and  prominently,  a  material 
connection,  where  one  exists,  between  a 
person  providing  an  endorsement  of  any 
product  or  program,  as  "endorsement" 
is  defined  in  16  C.F.R.  §  255.0(b),  and 
any  respondent,  or  any  other  individual 
or  entity  manufacturing,  labeling, 
advertising,  promoting,  offering  for  sale, 
selling,  or  distributing  such  product  or 
program.  For  purposes  of  this  Order, 
"material  connection"  shall  mean  any 
relationship  that  might  materially  affect 
the  weight  or  credibility  of  the 
endorsement  and  would  not  reasonably 
be  expected  by  consumers. 

VIII 

It  is  further  ordered  that  respondents. 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  J.  Santamaria, 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents. 


representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the. Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  the  contents,  validity, 
results,  conclusions,  or  interpretations 
of  any  test  or  study. 

IX 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  J.  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Such  product  or  program  does  not 
cause  any  dangerous  side  effects, 
nervous  jitters,  or  insomnia; 

B.  Sucn  product  or  program  bums, 
reduces,  or  diminishes  body  fat;  or 

C.  Such  product  or  program 
significantly  shrinks  fat  cells; 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 


It  is  further  ordered  that  respondents. 
Taleigh  Corporation  and  Choice  Diet 
Products.  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  J.  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  weight-loss  product, 
smoking  deterrent  or  cessation  product, 
food,  food  or  dietary  supplement,  drug. 


or  device,  as  "food."  "drug,"  and 
"device"  are  defined  in  Section  15  of 
the  Federal  Trade  Commission  Act,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  making,  in  any  manner, 
directly  or  by  implication,  any 
representation  regarding  the 
performance,  benefits,  efficacy,  or  safety 
of  any  such  product,  unless,  at  the  time 
of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

XI 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990. 

XII 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  any 
representation  for  any  drug  that  is 
permitted  in  labeling  for  any  such  drug 
under  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  application  approved  by  the  Food 
and  Drug  Administration. 

XIII 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  J.  Santamaria, 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  charging  a 
consumer's  credit  card  account  or 
debiting  a  consumer's  checking  account 
in  an  amount  in  excess  of  the  amount 
affirmatively  authorized  by  the 
consumer. 

XIV 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc..  corporations,  their 
successors  and  assigns,  and  their 
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officers;  and  William  ].  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  that  consumers  can  receive 
a  refund,  through  such  terms  as  "money 
back  guarantee"  or  similar  terms,  unless 
respondents  refund  the  full  purchase 
price  at  the  consumer's  request  in 
accordance  with  the  provisions  of  this 

Part; 

B.  Failing  to  disclose,  clearly  and 
prominently,  any  material  limitations  or 
conditions  that  apply  to  a  guarantee, 
warranty  or  refund  policy; 

C.  Failing  to  comply,  where 
applicable,  with  the  requirements  of 
Section  166  of  the  Truth  in  Lending  Act. 
15  U.S.C.  §  1666e  and  12  CFR 
226.12(e)(1);  and 

D.  Failing  to  refund  the  full  purchase 
price  in  accordance  with  the  terms  of  a 
guarantee,  warranty  or  refund  policy 
within  a  reasonable  period  of  time  after 
a  consumer  complies  with  the 
conditions  for  receiving  a  refund.  For 
purposes  of  this  Part,  "a  reasonable 
period  of  time"  shall  be: 

(1)  That  period  of  time  specified  in 
respondents'  solicitation  if  such  period 
is  clearly  and  prominently  disclosed  to 
the  consumer  in  the  solicitation;  or 

(2)  If  no  period  of  time  is  clearly  and 
prominently  disclosed,  a  period  of  thirty 
(30)  days  following  the  date  that  the 
consumer  complies  with  the  conditions 
for  receiving  a  refund. 

For  purposes  of  determining  whether  a 
consumer  has  complied  with  the 
conditions  for  receiving  a  refund,  the 
date  for  determining  whether  the 
consumer  has  returned  the  product  or 
program  within  the  speciBed  time  shall 
be  the  date  the  consumer  mails  or 
causes  the  product  or  program  to  be 
shipped  to  the  respondents  or 
respondents'  designated  agents. 

XV 

It  is  further  ordered  that  respondents. 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  |.  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
and  respondents'  agents. 


representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeUng. 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  violating  any 
provision  of  The  Mail  or  Telephone 
Order  Merchandise  Rule.  16  CFR  Part 
435.  as  amended,  effective  March  1, 
1994.  58  F.R.  49095. 

XVI 

It  is  further  ordered  that  respondent 
William  J.  Santamaria.  and  respondent 
Santamaria's  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  joint  venture  or  other  device, 
do  forthwith  cease  and  desist  from 
advertising,  promoting,  offering  for  sale, 
selling,  or  distributing  any  weight-loss 
product  or  smoking  deterrent  or 
cessation  product  to  the  general  public, 
unless,  prior  to  advertising,  promoting, 
offering  for  sale,  selling,  or  distributing 
to  the  general  public  any  such  product, 
respondent  Santamaria  first  obtains  a 
performance  bond  in  the  principal  sum 
of  three  hundred  thousand  dollars 
($300,000).  Said  bond  shall  be 
conditioned  upon  compliance  by 
respondent  Santamaria  with  the 
provisions  of  the  Federal  Trade 
Commission  Act.  and  with  the 
provisions  of  this  Order.  The  bond  shall 
be  deemed  continuous  and  remain  in 
full  force  and  effect  as  long  as 
respondent  Santamaria  continues  to 
advertise,  promote,  offer  for  sale,  sell,  or 
distribute  any  weight-loss  product  or 
smoking  deterrent  or  cessation  product, 
directly  or  indirectly,  to  the  general 
public,  and  for  at  least  five  (5)  years 
after  he  has  ceased  any  such  activity. 
The  bond  shall  cite  this  Order  as  the 
subject  matter  of  the  bond  and  provide 
surety  against  respondent  Santamaria's 
failure  to  pay  consumer  redress  or 
disgorgement  as  set  forth  herein.  Such 
performance  bond  shall  be  an  insurance 
agreement  providing  surety  issued  by  a 
surety  company  that  is  admitted  to  do 
business  in  a  state  in  which  respondent 
Santamaria  is  doing  business  and  that 
holds  a  Federal  Certificate  of  Authority 
as  Acceptable  Surety  on  Federal  Bond 
and  Reinsuring. 

Respondent  Santamaria  shall  provide 
a  copy  of  such  performance  bond  to  the 
associate  director  of  the  Federal  Trade 
Commission's  Division  of  Enforcement, 
6th  Street  &  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20580,  prior  to 


the  commencement  of  any  business  for 
which  such  bond  is  required. 

Provided,  however,  in  lieu  of  a 
performance  bond,  respondent 
Santamaria  may  establish  and  fund, 
pursuant  to  the  terms  set  forth  herein, 
an  escrow  account  in  the  principal  sum 
of  three  hundred  thousand  dollars 
($300,000)  in  cash,  or  such  other  assets 
of  equivalent  value,  which  the 
Commission,  or  its  representative,  in  its 
sole  discretion  may  approve. 
Respondent  Santamaria  shall  maintain 
such  amount  in  that  account  for  so  long 
as  he  continues  to  advertise,  promote, 
offer  for  sale.  sell,  or  distribute  any 
weight-loss  product  or  smoking 
deterrent  or  cessation  product,  directly 
or  indirectly,  to  the  general  public,  and 
for  at  least  five  (5)  years  after  he  has 
ceased  any  such  activity.  Respondent 
Santamaria  shall  pay  all  costs  associated 
with  the  creation,  funding,  operation, 
and  administration  of  the  escrow 
account.  The  Commission,  or  its 
representative,  shall,  in  its  sole 
discretion,  select  the  escrow  agent.  The 
escrow  agreement  shall  be  in 
substantially  the  form  attached  to  this 
Order  as  Exhibit  A. 

The  performance  bond  or  escrow 
agreement  shall  provide  that  the  surety 
company  or  escrow  agent,  within  thirty 
days  following  receipt  of  notice  that  a 
final  judgment  or  an  order  of  the 
Commission  against  respondent 
Santamaria  for  consumer  redress  or 
disgorgement  in  an  action  brought 
under  the  provisions  of  the  Federal 
Trade  Commission  Act  has  been 
entered,  or.  in  the  case  of  an  order  of  the 
Commission,  has  become  final,  finding 
that  he  has  violated  the  terms  of  this 
Order  or  the  Federal  Trade  Commission 
Act.  and  determining  the  amount  of 
consumer  redress  or  disgorgement  to  be 
paid,  shall  pay  to  the  Commission  so 
much  of  the  performance  bond  or  funds 
of  the  escrow  account  as  does  not 
exceed  the  amount  of  consumer  redress 
or  disgorgement  ordered,  and  which 
remains  unsatisfied  at  the  time  notice  is 
provided  to  the  surety  company  or 
escrow  agent,  provided  that,  if 
respondent  Santamaria  has  agreed  to  the 
entry  of  a  court  order  or  an  order  of  the 
Commission,  a  specific  finding  that 
Santamaria  violated  the  terms  of  this 
Order  or  the  provisions  of  the  Federal 
Trade  Commission  Act  shall  not  be 
necessary.  A  copy  of  the  notice 
provided  for  herein  shall  be  mailed  to 
respondent  Santamaria  at  his  last 
known  address. 

Respondent  Santamaria  may  not 
disclose  the  existence  of  the 
performance  bond  or  escrow  account  to 
any  consumer,  or  other  purchaser  or 
prospective  purchaser,  to  whom  a 


covered  product  is  advertised, 
promoted,  offered  for  sale.  sold,  or 
distributed,  without  also  disclosing  at 
the  same  time  and  in  a  like  manner  that 
the  performance  bond  or  escrow 
account  is  required  by  order  of  the 
Federal  Trade  Commission  in  settlement 
of  charges  that  respondent  Santamaria 
engaged  in  false  and  misleading 
representations. 

XVII 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc..  shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondents'  current 
principals,  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order;  and 

B.  For  a  period  of  five  (5)  years  from 
the  date  of  issuance  of  this  Order, 
provide  a  copy  of  this  Order  to  each 
respondents'  future  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  emd  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  respondents  or  any  subsidiary, 
successor,  or  assign,  within  three  (3) 
days  after  the  person  assumes  his  or  her 
responsibilities. 

XVIII 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  or  its  staff  for 
inspection  and  copying: 

A.  All  materials  tiiat  are  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

XIX 

It  is  further  ordered  that  respondents, 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc..  shall  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
their  corporate  structures,  including  but 
not  limited  to  dissolution,  assignment, 
or  sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates. 


the  planned  filing  for  a  bankruptcy 
petition,  or  any  other  corporate  change 
that  may  affect  compliance  obligations 
arising  out  of  this  Order. 

XX 

It  is  further  ordered  that  respondent. 
William  J.  Santamaria.  shall,  for  a 
period  of  seven  (7)  years  from  the  date 
of  issuance  of  this  Order,  notify  the 
Commission  within  thirty  (30)  days  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  his 
affiliation  with  any  new  business  or 
employment.  Each  notice  of  affiliation 
with  emy  new  business  or  employment 
shall  include  respondent's  new  business 
address  and  telephone  number,  current 
home  address,  and  a  statement 
describing  the  nature  of  the  business  of 
employment  and  his  duties  and 
responsibilities. 

XXI 

It  is  further  ordered  that  respondents. 
Taleigh  Corporation  and  Choice  Diet 
Products,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  and  William  J.  Santamaria. 
individually  and  as  an  officer  and 
director  of  the  corporate  respondents; 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writ  ing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  proposed  respondents  Taleigh 
Corporation.  Choice  Diet  Products,  Inc., 
and  William  J.  Santamaria. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising  and 
trade  practices  related  to  the  sale  of 
several  weight-loss  pills  and  a  smoking 
cessation  product.  The  Commission's 
Complaint  alleges  that  proposed 
respondents  Taleigh  Corporation, 
Choice  Diet  Products,  Inc.,  and  William 
).  Santamaria  made  a  number  of  false 
claims  regarding  the  speed  and  ease 
with  which  consumers  can  bum  fat  and 


lose  substantial  amounts  of  weight  with 
proposed  respondents'  weight-loss 
pills — MegaLoss,  FormulaTrim,  and 
MiracleTrim.  The  Complaint  also 
alleges  that  proposed  respondents 
falsely  promoted  these  products  as  new 
or  unique,  as  causing  weight  loss 
without  the  need  for  users  to  diet  or 
exercise,  and  as  providing  the  same 
weight-loss  benefits  as  exercise.  With 
respect  to  MiracleTrim.  the  Complaint 
also  alleges  that  respondents  falsely 
represented  that  consumers  who 
ordered  MiracleTrim  would  receive  a 
personal  weight-loss  consultation  from  a 
qualified  professional. 

With  respect  to  MegaLoss.  the 
Complaint  also  alleges  that  proposed 
respondents  represented  that  the 
product  would  not  cause  nervous  jitters 
or  insomnia,  or  have  any  dangerous  side 
effects,  and  that,  prior  to  the  sale  of 
MegaLoss,  the  active  ingredient  in  the 
product  was  not  available  Vkdthout  a 
prescription.  The  Complaint  further 
alleges  that  respondents  represented 
that  FormulaTriiri  and  MegaLoss  would 
"bum  fat"  and  that  MegaLoss  and 
MiracleTrim  would  significantly  shrink 
millions  of  fat  cells. 

The  Complaint  also  alleges  that 
proposed  respondents  falsely  and 
misleadingly  represented  that  they 
possessed  and  relied  upon  a  reasonable 
basis  when  they  made  the  claims  set 
forth  above.  The  Complaint  further 
alleges  that  proposed  respondents 
falsely  represented  that  the  MegaLoss 
and  FormulaTrim  pills  are  scientifically 
proven  to  cause  significant  weight  loss. 
The  Complaint  also  charges  that 
proposed  respondents  failed  to  disclose 
adequately  that  certain  consumer 
endorsers  appearing  in  their  advertising 
had  a  material  connection  to  proposed 
respondents,  in  that  the  consumers  had 
been  compensated  or  offered  significant 
compensation  for  their  endorsement. 
The  Complaint  further  alleges  that 
proposed  respondents  have  engaged  in 
several  unfair  and  deceptive  trade 
practices,  including:  (1)  Debiting 
consumers'  bank  accounts  or  billing 
consumers'  credit  card  accounts  without 
their  authorization;  (2)  offering  a 
money-back  guarantee  in  their  ads  and 
then  denying  refunds  or  failing  to  make 
timely  refunds  to  consumers  who  have 
returned  the  product  within  the 
required  time  period;  (3)  failing  to 
deliver  products  at  all  or  failing  to 
deliver  products  within  a  reasonable 
period  of  time;  and  (4)  violating  the 
Truth  in  Lending  Act  by  not  processing  - 
credit  charges  in  a  timely  fashion. 
Regarding  Nicotain.  a  purported 
smoking  cessation  product,  the 
Complaint  charges  proposed 
respondents  with  representing  falsely 
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and  without  a  reasonable  basis  that 
Nicotain  enables  smokers  to  stop 
smoking  quickly  and  easily,  and  that  it 
works  through  the  same  mechanism  as 
a  prescription  smoking  deterrent  patch. 

With  respect  to  the  advertising  for 
both  the  weight  loss  pills  and  Nicotain. 
the  Complaint  alleges  that  proposed 
respondents  falsely  represented  that 
consumer  testimonials  appearing  in  the 
ads  reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  have  used  the  products. 

The  proposed  consent  order  ontains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
proposed  respondent  from  engaging  in 
similar  acts  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
proposed  respondents  from  representing 
that  MegaLoss.  FormulaTrim.  and 
MiracleTrim.  or  any  other  weight-loss 
product  containing 
phenylpropanolamine  as  the  active 
ingredient:  (1)  Causes  or  assists  in 
causing  rapid  weight  loss;  (2)  causes  or 
assists  in  causing  substantial  weight  loss 
without  the  need  to  exercise  or  reduce 
caloric  intake;  (3)  is  new  or  unique  or 
contains  a  new  or  unique  ingredient;  (4) 
causes  the  burning  of  more  body  fat 
than  certain  strenuous  exercise;  or  (5) 
contains  an  active  ingredient  that,  prior 
to  the  sale  of  such  product,  was 
available  only  through  doctors. 

Part  II  requires  the  proposed 
respondents  to  disclose  that  diet  or 
exercise  are  required  to  lose  weight  in 
connection  with  any  representation 
about  the  effect  of  a  weight-loss  product 
on  weight  or  body  size,  unless  they  have 
competent  and  reliable  scientiHc 
evidence  to  the  contrary.  Part  III 
prohibits  proposed  respondents  from 
making  the  types  of  weight-loss,  fat 
burning  and  smoking  cessation  claims 
alleged  in  the  complaint  to  be  false  and 
unsubstantiated,  unless  the  claims  are 
true  and  substantiated  by  competent 
and  reliable  scientific  evidence.  Part  IV 
prohibits  proposed  respondents  from 
representing  that  Nicotain  or  any 
substantially  similar  product  (a)  will 
enable  smokers  to  stop  smoking  easily, 
or  (b)  works  through  a  mechanism 
substantially  similar  to  a  prescription 
smoking  deterrent  patch.  Part  V 
prohibits  any  misrepresentation 
concerning  the  nature  or  mechanism  of 
operation  of  any  smoking  cessation 
product. 

Part  VI  prohibits  proposed 
respondents  from  misrepresenting  that: 
(1)  Any  product  or  program  is  new  or 
unique,  or  contains  a  new  or  unique 
ingredient;  (2)  consumers  who  order  any 
product  or  program  will  receive  a 
personal  consultation  from  a  physician 
or  medically  trained  weight-loss 


counselor;  or  (3)  the  results  claimed  in 
consumer  testimonials  constitute  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
advertised  product  or  program. 

Part  VII  of  the  proposed  order  requires 
proposed  respondents  to  disclose, 
clearly  and  prominently,  a  material 
connection,  where  one  exists,  between 
any  endorser  and  the  proposed 
respondents. 

Part  VIII  prohibits  proposed 
respondents  from  misrepresenting  the 
contents,  validity,  results,  conclusions, 
or  interpretations  of  any  test  or  study. 
Part  IX  requires  that  proposed 
respondents  have  competent  and 
reliable  scientific  evidence  to 
substantiate  the  following  categories  of 
claims  for  any  product  or  program:  (1) 
Any  representations  regarding 
dangerous  side  effects,  nervous  jitters, 
insomnia,  or  any  other  adverse  health 
effects;  (2)  any  representations  that  the 
product  or  program  bums,  reduces,  or 
diminishes  body  fat;  and  (3)  any 
representations  that  the  product  or 
program  will  signiHcantly  shrink  fat 
cells.  Part  X  requires  proposed 
respondents  to  possess  scientific 
substantiation  before  making 
representations  regarding  the 
performance,  benefits,  efficacy,  or  safety 
of  any  weight-loss  product,  smoking 
deterrent  or  cessation  product,  food, 
food  or  dietary  supplement,  drug,  or 
device. 

Parts  XI  and  XII  contain  safe  harbors 
for  claims  that  are  permitted  on  the 
labeling  of  foods  and  drugs  under  the 
applicable  FDA  regulations. 

Part  XIII  bans  proposed  respondents' 
practice  of  charging  a  consumer's  credit 
card  account  of  debiting  a  consumer's 
checking  account  in  excess  of  the 
amount  affirmatively  authorized  by  the 
consumer.  Under  Part  XIV,  proposed 
respondents  are  prohibited  from 
misrepresenting  the  terms  of  a  money- 
back  guarantee  and  from  failing  to 
provide  a  refund  when  a  consumer  has 
complied  with  the  conditions  stated  in 
the  advertisement  for  obtaining  a 
refund.  Part  XV  prohibits  proposed 
respondents  from  failing  to  comply  with 
the  requirements  of  the  Commission's 
Mail  or  Telephone  Order  Merchandise 
Rule,  as  amended,  effective  March  1. 
1994. 

Part  XVI  requires  that  as  a  condition 
of  advertising,  promoting,  offering  for 
sale,  selling,  or  distributing  any  weight- 
loss  product  or  smoking  deterrent  or 
cessation  product,  proposed  respondent 
Santamaria  either  obtain  a  performance 
bond  or  establish  an  escrow  account  in 
the  amount  of  $300,000. 

-Part  XVII  requires  proposed 
respondents  to  maintain,  for  five  (5) 


years,  all  materials  that  support, 
contradict,  qualify,  or  call  into  question 
any  representations  they  make  which 
are  covered  by  the  proposed  order.  Part 
XVni  requires  the  proposed  corporate 
respondents  to  distribute  a  copy  of  the 
order  to  current  and  future  principals, 
officers,  directors,  and  managers,  as  well 
as  to  any  employees  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  the 
order.  Under  Part  XIX  of  the  proposed 
order,  the  proposed  corporate 
respondents  must  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  certain  proposed  changes 
in  their  structures.  Part  XX  requires  that 
proposed  respondent  Santamaria,  for  a 
period  of  seven  (7)  years,  notify  the 
Commission  of  any  change  in  his 
business  or  employment.  Part  XXI 
obliges  proposed  respondents  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Oark, 
Secretary.  , 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  months  of  April/May  1995: 

Name:  HRSA  AIDS  Advisory  Committee 
Clinical  Issues  Subcommittee. 

Time:  April  26,  1995,  10:00  a.m.-4:00  p.m. 

Place:  Grand  Hyatt  Washington  Hotel,  1000 
S  Street  NW.,  Washington,  DC.  20001. 

The  meeting  is  open  to  the  public. 

Purpose:  To  facilitate  timely  dissemination 
of  information  about  new  developments  in 
clinical  research,  drug  development,  and 
policies  on  HIV  diseases  into  language 
relevant  for  practicing  caregivers  supported 
by  HRSA's  HIV/ AIDS  programs. 

Agenda:  The  meeting  will  include  a 
discussion  of  the  purp>ose  of  the 
subconomittee  and  the  mechanisms  for 
accomplishing  its  activities. 
*         •         •         •         • 

Name:  HRSA  AIDS  Advisory  Committee 
Evaluation  Subconrunittee. 

Time:  May  4,  1995, 10:00  a.m.-4:00  p.m. 


Place:  Ramada  Bethesda  Hotel.  8400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

The  meeting  is  of>en  to  the  public. 

Purpose:  To  review  HRSA's  evaluation 
activities  in  HIV  and  recommend  new  ones. 

Agenda:  This  is  the  initial  meeting  of  this 
subcommittee.  The  subconunittee  and 
consultants  will  be  provided  an  orientation 
on  evaluation  policies  and  programs. 

For  further  information  on  the 
Subcommittee  meetings,  please  contact  A. 
Russell  Gerber  at  (301)  443-4588. 
***** 

Name:  HRSA  AIDS  Advisory  Committee. 

Time:  May  16,  1995,  1:00  p.m.-5:00  p.m.; 
May  17,  1995,  8:30  a.m.-5:00  p.m.;  May  18, 
1995,  8:30  a.m.-2:00  p.m. 

Place:  Phillips  Ballroom,  Radisson-Barcelo 
Hotel.  2121  P  Street  NW.,  Washington,  DC. 
20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health  professional 
education,  patient  care/health  care  delivery 
to  HIV-infected  individuals,  and  research 
relating  to  transmission,  prevention  and 
treatment  of  HIV  infection. 

Agenda:  The  topics  to  be  discussed  include 
the  Relationship  of  Prevention  to  Care;  AIDS 
Clinical  Trial  Group  076  Implementation 
Update;  National  Health  Service  Corps: 
Health  Professions  Training:  Evaluation;  and 
the  Reauthorization  of  the  Ryan  White 
Comprehensive  AIDS  Resources  and 
Emergency  Act. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  ludy 
Hagopian,  AIDS  Program  Office.  Health 
Resources  and  Services  Administration, 
Room  14A-21,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  Maryland  20857, 
Telephone  (301)  443-0866. 
•  •  •  •  • 

Name:  Maternal  and  Child  Health  Research 
Grants  Review  Committee. 

Date  and  Time:  May  24-26.  1995,  9:00  a.m. 

Place:  Holiday  Inn  Crowne  Plaza, 
Twinbrook  Room,  1750  Rockville  Pike, 
Rockville,  Maryland  20852. 

Open  on  May  24.  1995,  9:00  a.m.-10:00 
a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  To  review  research  grant 
applications  in  the  program  area  of  maternal 
and  child  health  administered  by  the 
Maternal  and  Child  Health  Bureau. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director, 
Division  of  Systems,  Education  and  Science, 
Maternal  and  Child  Health  Bureau,  who  will 
report  on  program  issues,  congressional 
activities  and  other  topics  of  interest  to  the 
field  of  maternal  and  child  health.  The 
meeting  will  be  closed  to  the  public  on  May 
24  at  10:00  a.m.  for  the  remainder  of  the 
meeting  for  the  review  of  grant  applications. 
The  closing  is  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(6), 
Title  5  U.S.C.,  and  the  Determination  by  the 
Acting  Associate  Administrator  for  Policy 
Coordination,  Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Gontran 
Lamberty,  D.P.H.,  Executive  Secretary, 


Maternal  and  Child  Health  Research  Grants 
Review  Committee,  Room  18A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone  (301)  443-2190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  24.  1995. 
lackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA.  ' 

jFR  Doc.  95-7704  Filed  3-28-95;  8:45  am) 
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Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  New 
Routine  Use 

AGENCY:  Social  Security  Administration 
(SSA).  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  New  routine  use. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(11)).  we  are  issuing  public  notice  of  our 
intent  to  establish  a  new  routine  use 
applicable  to  the  Master  Files  of  Social 
Security  Number  (SSN)  Holders  and 
SSN  Applications,  HHS/SSA/OSR,  09- 
60—0058.  The  proposed  routine  use  will 
allow  SSA  to  verify  the  personal 
identification  information  presented  to 
State  motor  vehicle  agencies  (MVA)  by 
individuals  seeking  drivers'  licenses 
and  identification  cards.  This 
verification  service  will  assist  those 
MVAs'  efforts  to  determine  whether  the 
identification  information  used  by 
individuals  to  obtain  such  documents  is 
correct. 

We  invite  public  comment  on  this 
publication. 

DATES:  We  filed  a  report  of  a  new 
routine  use  with  the  Chairman, 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Chairman, 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  March  8,  1995.  The  routine 
use  will  become  effective  as  proposed, 
without  further  notice  on  May  8,  1995, 
unless  we  receive  comments  on  or 
before  that  date  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-A-6 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
Comments  may  be  faxed  to  (410)  966- 
0869.  All  comments  received  will  be 
available  for  public  inspection  at  that 
address  by  making  arrangements  with 
the  contact  person  below. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Alicia  Matthews,  Social  Insurance 
Specialist,  Office  of  Disclosure  Policy, 
Social  Security  Administration,  3-D-l 
Operations  Building,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
telephone  410-965-1723. 

SUPPLEMENTARY  INFORMATION:     - 

A.  Discussion  of  Proposed  Routine  Use 

Under  the  national  policy  established 
by  section  205(c)(2)(C)(i)  of  the  Social 
Security  Act  (the  Act)  States  are 
authorized  to  use  the  SSN  in  the 
administration  of  their  drivers'  license 
laws  for  the  purpose  of  establishing  the 
identity  of  individuals  affected  by  such 
laws,  and  may  require  any  individual 
affected  by  such  laws  to  furnish  to  the 
States  (or  any  agency  having 
administrative  responsibility  for  such 
laws)  his  or  her  SSN.  Some  MVAs  use 
the  SSN  to  estabhsh  the  identity  of 
individuals  being  issued  drivers' 
licenses.  Some  MVAs  also  use  the  SSN 
to  establish  the  identity  of  individuals 
being  issued  identification  cards. 
Federal  law  does  not  specifically 
authorize  the  States'  use  of  the  SSN  for 
the  issuance  of  general  identification 
cards. 

Documents  such  as  the  driver's 
license  and  the  State-issued 
identification  card  can  be  used  to 
establish  identity  for  Federal  programs 
and  State  and  local  public  assistance 
programs.  The  driver's  license  and 
identification  card  can  also  be  used  to 
establish  identity  for  personal  and 
commercial  purposes,  such  as 
establishing  credit  and  check  cashing. 
State  agencies  which  issue 
identification  documents  such  as 
drivers'  licenses  and  identification  cards 
are  likely  points  at  which  persons  might 
attempt  to  use  SSNs  that  were  not 
assigned  to  them  in  schemes  to  deceive 
those  agencies  and  obtain  the  desired 
documents.  Section  208(a)(7)  of  the  Act 
provides  that  any  person  who,  with 
intent  to  deceive,  represents  that  an  SSN 
is  the  one  that  was  assigned  by  the 
Secretary  of  HHS  to  him  or  her,  when 
in  fact  it  was  not  assigned  to  that 
person,  is  guilty  of  a  felony,  and  upon 
conviction  may  be  fined,  imprisoned,  or 
both. 

SSA  considers  performing  verification 
services  for  State  MVAs  as  a  legitimate 
function  in  the  administration  of  the 
Act.  Although  the  verification  services 
are  not  specifically  mentioned  in 
section  205(c)(2)(C)(i)  of  the  Act.  they 
will  assist  States  in  using  SSNs  as 
authorized  by  that  statute  in 
administering  their  driver's  license 
laws.  In  addition,  such  verification 
services  will  help  the  States  detect  and 
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deter  the  illegal  conduct  described  in 
section  208(a)(7)  of  the  Act. 

Moreover,  verification  of  information 
identifying  individuals  in  MVA  records 
would  have  a  positive  impact  on  the 
administration  of  Federal  and  State 
programs  administered  by  State  and 
local  governments,  such  as  those 
providing  medical  services,  cash 
payments,  child  support  enforcement 
and  other  types  of  assistance.  MVA 
records  are  useful  to  these  agencies,  and 
they  are  required  or  authorized  by  law 
to  use  SSNs  to  identify  individuals  in 
connection  with  these  programs. 
See.e.g..  sections  205(c)(2)(C)(i)  and  (v) 
and  1137ofthe  Act(42U.S.C. 
405{c)(2)(C)(i)  and  (v)  and  1320b-7).  By 
assisting  MVAs  with  their  efforts  to 
obtain  and  maintain  accurate 
information  identifying  individuals  who 
apply  for.  or  are  issued,  drivers'  licenses 
or  identification  documents.  SSA  would 
help  make  MVA  records  more  useful  to 
these  assistance  programs. 

SSA  disclosure  ofinformation  from 
the  Master  Files  of  SSN  Holders  and 
SSN  Applications  system  of  records 
under  currently  published  routine  uses 
may  involve  providing  the  correct  SSN 
to  an  entity  when  it  either  has  no  SSN. 
or  has  an  incorrect  one  for  a  particular 
individual,  or  verifying  only  the  fact 
that  an  entity  has  the  SSN  associated 
with  a  particular  individual  in  this 
system  of  records.  Under  the  proposed 
routine  use,  SSA  would  only  verify  that 
the  personal  identifying  data  submitted 
by  the  State  MVAs  match  or  do  not 
match  data  in  this  system  of  records, 
and  identify  the  data  elements  that  do 
not  match.  SSA  would  not  disclose  the 
data  contained  in  this  system  of  records 
(such  as  name  or  SSN)  if  the  MVA  has 
non-matching  data. 

The  proposed  routine  use  statement 
will  read  as  follows: 

"Personal  identification  data  (i.e., 
name,  SSN,  and  date  of  birth) 
concerning  individuals  who  apply  for, 
or  are  issued,  drivers'  licenses  or  other 
identification  documents  may  be 
verified  for  State  motor  vehicle  agencies 
(^^VA)  that  issue  such  licenses  or 
documents.  In  performing  such 
'verification, '  SSA  may  indicate  whether 
the  identifying  data  furnished  by  a  State 
MVA  concerning  an  individual  match  or 
do  not  match  data  maintained  in  this 
system  of  records,  and  SSA  may  identify 
the  particular  data  elements  that  do  not 
match.  SSA  will  not  disclose 
information  from  this  system  of  records 
which  does  not  match  the  information 
furnished  by  the  State  MVA." 

We  are  not  publishing  in  its  entirety 
the  notice  of  the  system  of  records  to 
which  we  are  adding  the  proposed  new 
routine  use  statement.  A  notice  of  that 


system,  the  Master  Files  of  Social 
Security  Number  (SSN)  Holders  and 
SSN  Applications.  HHS/SSA/OSR.  09- 
60-0058.  was  last  published  in  the 
Federal  Register  at  60  FR  12964.  March 
9.  1995. 


B.  Compatibility  of  Proposed  Routine 
Use 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  (5  JJ.S.C.  552a(a)(7).  (b)(3). 
and  (e)(ll))  and  our  disclosure 
regulation  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consents  for  a  routine  use,  i.e.. 
where  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  The  drivers*  licenses  and 
identification  cards  issued  by  the  MVAs 
to  administer  their  laws  also  can  be 
used  to  establish  the  identity  of 
individuals  for  Federal  program 
purposes,  and  purposes  of  State  and 
local  public  assistance  programs. 

SSA  collects  and  maintains  SSNs  and 
other  personal  identification  data  in  the 
Master  Files  of  Social  Security  Number 
(SSN)  Holders  and  SSN  Applications  in 
order  to  identify  and  retrieve 
information  about  individuals  in  SSA 
records,  to  administer  programs  for 
which  SSA  is  responsible,  and  to  detect 
the  use  of  an  SSN  by  a  person  to  whom 
that  SSN  was  not  assigned.  As 
mentioned  above.  State  MVAs  use  such 
information  for  the  same  or  similar 
purposes.  Providing  verification 
services  to  State  MVAs  would  assist  the 
implementation  of  the  national  policy 
described  in  section  205(c)(2)(C)(i)  of 
the  Act.  would  assist  the  detection  and 
deterrence  of  conduct  that  violates 
section  208(a)(7)  of  the  Act.  and  would 
support  the  effective  and  efficient 
administration  of  various  assistance 
programs  by  State  and  local 
governments.  For  these  reasons,  we  find 
that  providing  verification  services  to 
State  MVAs  serves  purposes  that  are 
compatible  with  purposes  for  which 
SSA  collects  the  identification 
information  that  would  be  disclosed  in 
performing  those  services  and  meets  the 
criteria  of  the  Privacy  Act  for  the 
establishment  of  a  routine  use. 
Providing  such  services  under  a  routine 
use  is  also  permitted  by  20  CFR  401.115. 

C.  Effect  of  the  Proposal  on  Individual 
Rights 

As  discussed  above,  the  proposed 
new  routine  use  will  permit  SSA  to 
verify  the  identification  data  used  by 
State  MVAs  to  administer  their  driver's 


license  and  identification  card 
programs.  SSA  will  follow  all  statutory 
and  regulatory  requirements  for 
disclosure.  SSA  will  perform 
verification  services  under  written 
agreements  which  stipulate  that  MVAs 
will  only  collect,  verify  and  redisclose 
SSNs  as  provided  for  by  Federal  and 
State  law.  SSA  will  safeguard  the 
information  that  it  receives  from  MVAs 
for  verification  to  prevent  unauthorized 
access  to  personal  information.  Thus, 
we  do  not  anticipate  that  the  disclosures 
authorized  by  the  new  routine  use 
statement  will  have  any  unwarranted 
effect  on  the  privacy  or  other  rights  of 
individuals. 

Dated:  March  8.  1995. 
Shirley  S.  Chater. 

Commissioner  of  Social  Security. 

(FR  Doc.  95-7713  Filed  3-28-95:  8:45  am] 

BILUNQ  COOE  4igO-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[N  V-030-«5-1 990-02] 

Environmental  Statements; 
Availability,  etc.:  Mlramar  Gold  Corp., 
Lyon  County,  NV 

AGENCY:  Bureau  of  Land  Management. 
Carson  City  District  Office. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  on  a 
plan  of  operations  for  Miramar  Gold 
Corporation  in  Lyon  County.  Nevada; 
and  notice  of  scoping  period  and  public 
meetings. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  43  CFR  Part  3809.  the 
Bureau  of  Land  Management  will  be 
directing  the  preparation  of  an 
Environmental  Impact  Statement  to  be 
produced  by  a  third-party  contractor  on 
the  impacts  of  a  proposed  Plan  of 
Operations  for  gold  mining  at  Talapoosa 
by  Miramar  Gold  Corporation,  in  Lyon 
County,  Nevada.  The  Bureau  invites 
comments  on  the  scope  of  the  analysis. 
EFFECTIVE  DATE:  An  open-house  meeting 
will  be  held  April  19,  1995  at  the 
Bureau  of  Land  Management,  Carson 
City  District  Office,  1535  Hot  Springs 
Road.  Carson  City.  NV.  and  again  on 
April  20.  1995  at  the  Mcatee  Building. 
2495  Ft.  Churchill  Rd..  Silver  Springs. 
NV.  to  allow  the  public  an  opportunity 
to  identify  issues  and  concerns  to  be 
addressed  in  the  Environmental  Impact 
Statement.  Both  meetings  are  scheduled 
from  4:00  pm  to  7:00  pm. 
Representatives  of  Miramar  Gold 
Corporation  will  be  available  to  answer 


questions  about  the  Plan  of  Operations. 
Additional  scoping  meetings  may  be 
held  as  appropriate.  Written  comments 
on  the  Plan  of  Operations  and  the  scope 
of  the  Environmental  Impact  Statement 
will  be  accepted  until  May  5.  1995. 

A  Draft  Environmental  Impact 
Statement  is  expected  to  be  completed 
by  late  summer  1995  and  made 
available  for  public  review  and 
comment.  At  that  time  a  Notice  of 
Availability  of  the  Draft  Environmental 
Impact  Statement  will  be  published  in 
the  Federal  Register.  The  comment 
period  on  the  Draft  Environmental 
Impact  Statement  will  be  60  days  from 
the  date  the  Notice  of  Availability  is 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scoping  comments  may  be  sent  to: 
District  Manager,  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Suite  300,  Carson  City,  NV  89706. 
ATTN:  Talapoosa  Environmental  Impact 
Statement  Project  Manager. 

For  additional  information,  write  to 
the  above  address  or  call  Ron  Moore  at 
(702)  885-6155. 

SUPPLEMENTARY  INFORMATION:  Miramar 
Gold  Corporation  of  Reno.  Nevada  has 
submitted  a  Plan  of  Operations  for  the 
Talapoosa  Mine  located  approximately 
3  miles  north  of  Silver  Springs.  Nevada. 
The  proposed  operation  will  include  an 
open-pit  mine,  tailing  facilities,  heap 
leach  facilities,  waste  rock  dumps,  water 
treatment  facilities,  a  milling  complex 
as  well  as  administrative  and 
maintenance  buildings.  The  proposal  is 
expected  to  disturb  570  acres  of  public 
and  private  land. 

The  issues  expected  to  be  analyzed  in 
the  Environmental  Impact  Statement 
are:  Surface  and  groundwater  quantity 
and  quality,  mine  pit  water  quality, 
threatened  and  endangered  sp>ecies. 
wildlife,  cultural  resources,  reclamation, 
hazardous  materials,  air  quality,  soils 
and  watershed,  vegetation,  visual 
resources,  recreation  and  wilderness, 
social  and  economic  values,  geology, 
paleontology,  grazing  management, 
access  and  land  use.  noise,  and 
cumulative  impacts.  These  topics  will 
be  evaluated  by  an  interdisciplinary 
team  and  will  include  review  of  the 
proposed  Plan  of  Operations  as  well  as 
other  pertinent  environmental 
documents  and  studies. 

A  range  of  alternatives  (including  but 
not  limited  to  alternative  reclamation 
measures  and  the  no-action  alternative), 
as  well  as  mitigating  measures,  will  be 
considered  to  evaluate  and  minimize 
environmental  impacts  and  to  assure 
that  the  proposed  action  does  not  result 
in  undue  or  unnecessary  degradation  of 
public  lands. 


Federal,  state  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
Bureau's  decision  on  the  Plan  of 
Operations  are  invited  to  participate  in 
the  scoping  process  with  respect  to  this 
environmental  analysis.  These  entities 
and  individuals  are  also  invited  to 
submit  comments  on  the  Draft 
Environmental  Impact  Statement. 

It  is  important  that  those  interested  in 
the  Plan  of  Operations  participate  in  the 
scoping  and  commenting  processes.  To 
be  most  helpful,  comments  should  be  as 
specific  as  possible. 

The  tentative  project  schedule  is  as 
follows: 
Begin  Public  Comment  Period — April 

1995 
Issuance  of  Draft  Environmental  Impact 

Statement — August  1995 
File  Final  Environmental  Impact 

Statement — November  1995 
Record  of  Decision — January  1996 
Begin  Construction  of  Operation — 

Spring  of  1996. 

The  Bureau  of  Land  Management's 
scoping  process  for  the  Environmental 
Impact  Statement  will  include:  (1) 
Identification  of  issues  to  be  addressed; 

(2)  Identification  of  viable  alternatives; 

(3)  Notification  of  interested  groups, 
individuals  and  agencies  so  that 
additional  information  concerning  these 
issues,  or  other  additional  issues,  can  be 
obtained. 

Dated:  March  21,  1995. 
|ohn  O.  Singlaub, 

Carson  City  District  Manager. 

[FR  Doc.  95-7644  Filed  3-28-95:  8:45  am] 

BILUNG  COOE  4310-HC-P 

[CO-034-95-1 220-00] 

Designation  Order;  San  Miguel  County, 
CO;  Establishment  of  7  Day  Camping 
Limit  on  Public  Lands  Within  San 
Miguel  and  Montrose  Counties, 
Colorado 

AGENCY:  Bureau  of  Land  Management. 
Uncompahgre  Basin  Resource  Area, 
Montrose  District,  Montrose,  Colorado. 
ACTION:  Amendment  of  existing  14  day 
camping  stay  limits  on  32,641  acres  of 
public  lands  administered  by  the 
Bureau  of  Land  Management  as  a  San 
Miguel  River  Special  Recreation 
Management  Area  (SRMA)  and  Area  of 
Critical  Environmental  Concern  (ACEC) 
in  San  Miguel  and  Montrose  Counties, 
Colorado. 

SUMMARY:  Notice  is  given  that  person(s] 
may  occupy  a  designated  camping  site 
or  multiple  sites  on  BLM  Public  Lands 
not  closed  or  otherwise  restricted  to 
camping  within  the  San  Miguel  River 


Special  Recreation  Management  Area 
located  in  the  San  Miguel  and  Montrose 
Counties,  Colorado,  for  a  total  period  of 
not  more  than  seven  (7)  days  within  a 
thirty  (30)  day  period. 

Following  the  seven  (7)  day  period, 
person(s)  may  not  relocate  on  public 
lands  within  the  Special  Recreation 
Management  Area  defined  to  the  north 
by  the  town  of  Pinon  in  Montrose 
County,  approximately  nine  miles 
northwest  of  the  town  of  Norwood,  and 
to  the  south  by  Deep  Creek, 
approximately  7  miles  east  of  the  town 
of  Telluride  on  the  San  Miguel  River, 
until  completion  of  the  thirty  (30)  day 
period. 

The  seven  (7)  day  limit  may  be 
reached  either  through  a  number  of 
separate  visits  or  through  a  period  of 
continuous  occupation  of  a  site.  Under 
special  circumstances  and  upon  request, 
the  authorized  officer  may  give  written 
permission  for  e^Aension  of  the  seven  (7) 
day  limit. 

Additionally,  no  person  may  leave 
personal  property  unattended  in 
designated  campgrounds,  recreation 
developments,  or  anywhere  else  on 
BLM  pubUc  lands  within  the  State  of 
Colorado  for  a  period  of  more  than  forty- 
eight  (48)  hours  without  written 
permission  from  the  authorized  officer. 

This  camping  stay  limit  does  not 
apply  to  Long  Term  Visitor  Use  Areas 
which  may  be  so  designated  in  the 
future  by  the  BLM  Montrose  District 
office. 

DATES:  This  camping  stay  limit  will  be 
effective  May  1,  1995. 
SUPPLEMENTARY  INFORMA'HON:  This 
camping  stay  limit  is  being  established 
to  assist  the  Bureau  in  reducing  the 
incidences  of  long-term  occupancy 
trespass  being  conducted  under  the 
guise  of  camping  on  pubUc  lands  witiiin 
the  San  Miguel  River  Special  Recreation 
Management  Area  and  Area  of  Critical 
Environmental  Concern.  Of  equal 
importance  is  the  problem  of  long-term 
camping  which  precludes  equal 
opportunities  for  other  members  of  the 
public  to  camp  in  the  same  area,  which 
creates  user  conflicts. 

The  restriction  is  also  necessary  to 
prevent  excessive  impacts  to  soil, 
vegetation  and  other  resources  caused 
by  long-term  camping.  The  restriction 
applies  to  all  public  land  users  except 
those  who  have  obtained  prior  approval 
from  the  authorized  officer,  and  those 
who  are  specifically  allowed  a  longer 
stay  under  terms  of  a  Special  Recreation 
Permit. 

CFR  Title  43.  Chapter  II.  Part  8360. 
Subpart  8364.1.  Subpart  8365.  Subpart 
8365.1-2.  8365.1-6,  and  8365.2-3 
provide  BLM  authority  for  establishing 


UMI 


16158 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  60  /  Wednesday.  March  29.  1995  /  Notices 


16159 


^ 


^I« 


this  camping  stay  limit.  The  decision  for 
reducing  the  fourteen  day  (14)  limit  to 
seven  (7)  days  is  in  compliance  with  the 
Bureau's  San  )uan/San  Miguel  Resource 
Management  Plan  Amendment;  San 
Miguel  River  ACEC  and  SRMA.  1993. 
8360.0-7  PENALTIES:  Violations  of 
any  regulations  in  this  part  by  a  member 
of  the  public,  except  for  the  provisions 
of  8365.1-7,  are  punishable  by  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months.  Violations  of 
supplementary  rules  authorized  by 
8365.1-6  are  punishable  in  the  same 
manner. 

FOn  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
camping  stay  limit  for  public  lands 
administered  by  the  BLM  in  San  Miguel 
and  Montrose  Counties  in  the  State  of 
Colorado  may  be  obtained  from  Karen 
Tucker,  Recreation  Planner, 
Uncompahgre  Basin  Resource  Area. 
Montrose  District,  2505  South 
Townsend  Ave.,  Montrose,  Colorado 
80401,  (970)  249-6047. 

Dated:  March  22,  199S. 
Philip  Owyer, 
Acting  District  Manager. 
|FR  Doc.  9S-7681  Filed  3-28-95:  8:45  am) 
MLUNQ  COOC  4310-J»-M 


[NM-010-1610-00) 

Intent  To  Prepare  a  Rio  Puerco 

Resource  Area  Resource  Management 
Plan  (RMP)  Amendment/Environmental 
Impact  Statement  (EIS)  for  El  Malpais 
National  Conservation  Area  (NCA)  and 
Chain  of  Craters  Wilderness  Study  Unit 
(WSU);  AltHjquerque  District,  NM 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
RMP  amendment/EIS  and  invitation  to 
participate  in  developing  a  management 
plan  for  the  El  Malpais  NCA  including 
recommendation  on  the  wilderness 
suitability  of  the  Chain  of  Craters  WSU. 

summary:  The  Bureau  of  Land 
Management.  Albuquerque  District  is 
initiating  the  preparation  of  the  El 
Malpais  NCA  management  plan  and 
EIS.  This  action  will  amend  the  Rio 
Puerco  RMP.  It  will  include  a 
recommendation  on  the  wilderness 
suitability  of  the  Chain  of  Craters  WSU 
and  may  consider  establishment  of 
Areas  of  Critical  Environmental 
Concern.  Proposed  planning  criteria  and 
dates  of  public  scoping  meetings  are 
also  included  herein. 
0ATE8:  Written  comments  regarding 
issues  to  be  addressed  in  developing  the 
draft  El  Malpais  Plan  must  be  submitted 
on  or  before  May  19,  1995.  In  addition 


to  written  comments,  two  public 
scoping  meetings  will  be  held  in  April 
(see  below.) 

ADDRESSES:  Comments  should  be  sent  to 
the  El  Malpais  Planning  Team.  BLM, 
Albuquerque  District,  435  Montano  NE., 
Albuquerque,  NM  87107-4935. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  Hamilton  at  505-761-8746  or  Patty 
McLean  at  505-761-8728.  at  435 
Montano  NE.,  Albuquerque,  NM  87107- 
4935. 

PUBLIC  MEETINGS:  The  public  is  invited 
to  attend  two  public  meetings  to 
identify  issues  to  be  considered  in  the 
draft  El  Malpais  Plan  and  Chain  of 
Craters  wilderness  suitability  analysis. 
The  meetings  will  be  held  at  the 
following  times  and  locations: 


Date/time 

Location 

April  25,  1995  

rational  Guard  Ar- 

7 p.m.-IO  p.m 

April  27,  1995  

mory. 
2001  East  Santa  Fe 

Avenue,  Grants. 

NM. 
Amberley  Suite  Hotel. 

7  p.m.-10p.m 

7620  Pan  American 
Freeway  NE..  Altxi- 
querque.  NM. 

SUPPLEMENTARY  INFORMATION:  The  El 
Malpais  NCA.  near  Grants.  New  Mexico 
was  established  by  Public  Law  100-225 
on  December  31.  1987.  The  NCA 
encompasses  262.600  acres.  The  Chain 
of  Craters  WSU.  established  through  the 
same  legislation,  totals  18,300  acres  and 
is  included  within  the  NCA.  Between 
1988  and  1991,  BLM  developed  a 
General  Management  Plan  (GMP)  for  the 
El  Malpais  NCA.  BLM  considered  the 
GMP  an  "activity  plan"  and  completed 
an  envirormiental  assessment,  rather 
than  a  formal  RMP  amendment  and  EIS. 
The  GMP  was  appealed  to  the  Interior 
Board  of  Land  Appeals  (IBLA)  by  the 
New  Mexico  Wilderness  Coalition  on 
the  grounds  that  the  plan  required  an 
EIS  and  in  1994  IBLA  decided  in  favor 
of  the  appellants  and  directed  BLM  to 
prepare  an  RMP  amendment.  The 
proposed  El  Malpais  Plan  and  EIS  will 
direct  the  management  of  the  NCA  for 
the  next  ten  to  twenty  years  and  will 
address  all  requirements  of  PL  100-225 
and  the  Federal  Land  Policy  and 
Management  Act,  including  a  suitabiUty 
analysis  and  recommendation  for  the 
Chain  of  Craters  Wilderness  Study  Area. 
The  planning  area  will  include  all  lands 
within  or  contiguous  to  the  NCA 
boundary,  including  lands  acquired 
since  the  NCA  was  established. 

The  El  Malpais  plan  will  be 
developed  by  an  interdisciplinary  team 
representing  Archeology,  Range, 
Outdoor  Recreation,  Interpretation  and 


Wildlife  Biology.  Additional  technical 
support  will  be  provided  by  other 
Technical  Specialists  as  needed. 

Anticipated  Planning  Issues 

Suggested  issues  to  be  addressed  in 
the  plan  include  the  following: 
American  Indian  Issues;  Boundary 
Adjustments:  Cultural  Resources; 
Desired  Plant  Communities;  Facility 
Development;  Interpretation  and  Public 
Education;  Natural  Resources;  Range 
Management;  Recreation; 
Transportation  (including  ORV 
designation);  Wilderness  (WSA  and 
designated  wilderness  areas);  and 
Wildlife  Habitat. 

Planning  Criteria 

Proposed  planning  criteria  for 
development  of  the  El  Malpais  Plan  are 
Usted  below.  Public  comment  is  invited. 
Planning  criteria  may  be  changed  as 
planning  proceeds  based  on  public 
suggestions  and  the  findings  of  various 
studies  and  assessments. 

1.  Actions  must  comply  with  laws, 
executive  orders,  and  regulations. 

2.  In  each  plaruied  action,  resource 
outputs  must  be  reasonable  and 
achievable. 

3.  Planned  actions  will  sustain  the 
productivity  and  diversity  of  natural 
systems  in  the  NCA. 

4.  The  plan  will  be  developed  using 
the  best  available  scientific  information 
as  the  cornerstone  for  resource 
allocations  and  other  land  management 
decisions  in  the  NCA.  The  plan  will 
incorporate  the  work  done  for  the  GMP 
published  in  1991  as  well  as  new 
information  attained  since 
establishment  of  the  NCA. 

5.  The  BLM  will  use  an 
interdisciplinary  approach  to  land 
management. 

6.  Tne  BLM  will  base  planning  and 
management  on  long-term  horizons  and 
goals. 

7.  To  the  extent  possible,  this  plan 
will  be  consistent  with  the  lands  and 
policies  of  tribes,  other  federal  agencies, 
and  state  and  local  governments. 

8.  Consideration  will  be  given  to 
designating  special  administrative 
management  areas  within  the  planning 
area,  such  as  Areas  of  Critical 
Environmental  Concern  and  Research 
Natural  Areas. 

9.  Planned  actions  will  contribute  to 
or  sustain  the  health  of  the  land. 
Monitoring  and  inventory  information 
will  be  used  to  assess  the  effect  of 
management  actions. 

Public  Participation 

Public  participation  activities  during 
the  planning  process  will  include 
consultation  with  affected  users  and 


other  agencies,  meetings  with  interested 
groups  and  individuals,  mail  outs, 
media  notices,  Federal  Register  notices, 
public  meetings,  and  distribution  of  the 
Plan  and  EIS  for  comments. 

Complete  records  of  the  planning 
process  will  be  available  for  public 
review  at  the  Albuquerque  District  at 
the  address  above. 

Dated:  March  20,  1995. 
Michael  R.  Ford, 

District  Manager. 

|FR  Doc.  95-7645  Filed  3-28-95;  8:45  am) 

BILUNG  CODE  4310-FB-M 

[WY-930-1430-O1;  WYW  123105] 

Cancellation  of  Proposed  Withdrawal, 
Correction  of  Decision  Record; 
Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  a 
proposal  to  withdraw  5.417.43  acres  of 
Federal  surface  and  mineral  estate,  and 
another  40.00  acres  of  Federal  mineral 
estate  only,  in  Bighorn  County  to  protect 
significant  paleontological  resource 
values  discovered  near  GreybuU, 
Wyoming.  The  public  lands  and  mineral 
estate  were  temporarily  closed  for  two 
years  from  surface  entry  and  mining 
location  to  allow  various  studies  and 
analyses  to  be  made  in  support  of  a  final 
decision  concerning  the  proposed 
withdrawal.  The  land  automatically 
became  open  to  entry  under  the  general 
land  laws,  including  the  mining  laws, 
on  January  15,  1994,  when  the 
temporary  segregation  expired.  The 
lands  have  been,  and  remain  open  to 
mineral  leasing. 

This  notice  also  corrects  the  acreage 
in  the  Decision  Record  for  the  Brown/ 
Howe  Dinosaur  Area  Environmental 
Assessment  (WY-017-EA3-056),  dated 
January  20,  1995.  The  correct  acreage  of 
public  land  surface  designated  an  Area 
of  Critical  Envirorunental  Concern  is 
5,417.43  acres,  instead  of  5,457.43  acres. 
EFFECTIVE  DATE:  March  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch.  BLM  Wyoming  State 
Office.  P.O.  Box  1828,  Cheyenne. 
Wyoming  82003,  (307)  775-6115. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  pubhshed 
in  the  Federal  Register  on  January  16, 
1992,  which  segregated  for  two  years  the 
Federal  surface  and  mineral  estate 
described  in  the  notice  from  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights.  The  Bureau  of  Land  Management 


has  determined  withdrawal  of  Federal 
land  and  Federal  mineral  estate  is  not 
needed  to  protect  the  paleontological 
resources  present.  The  Cody  Resource 
Management  Plan  contains  management 
prescriptions  for  the  area  which  afford 
adequate  protection.  The  following 
described  area  was  designated  on  ' 
January  20.  1995.  as  the  Brown/Howe 
Dinosaur  Area  ACEC. 

Sixth  Principal  Meridian,  Bighorn  County, 
Wyoming 

T.  54N.,R.  91  W., 

Sec.  4,  lots  1-2,  SV2NEV4,  SEV4SWV4, 

SEV«; 
Sec.  5,  SE'ANEV*,  SEV4SWV4,  SE'A; 
Sec.  7,  lots  9, 10,  and  13; 
Sec.  8,  NVz,  SWV4,  NV2SEV4.  SWV4SEV4: 
Sec.  9,  lots  1-14; 
Sec.  16,  NEV4,  SWV4; 
Sec.  17,  WV2NEV4,  WV2,  SEV«; 
Sec.  18,  lots  5-11; 
Sec.  19,  EV2,  NEV4NWV4: 
Sec.  20,  NV2,  NV2SWV4,  SWV4SWV4, 

EV2SEV4; 
Sec.  21,  NV2NWV«.  SWV4NWV4,  WV2SWV4; 
Sec.  29,  EV2NEV4,  SWV4NEV4,  WVz, 

NV2SEV4,  SWV4SEV«: 
Sec.  30,  NEV4,  NEV«NWV4.  NV2SEV4, 

SEV4SEV4; 
Sec.  31,  lot  5; 
Sec.  32.  WV2NEV4.  NW'A,  NEV4SWV4. 

WV2SEV«. 

The  area  described  contains  5,417.43  acres 
in  Bighorn  County.  Wyoming. 

Dated:  March  17. 1995. 

Alan  R.  Pierson, 

State  Director. 

|FR  Doc.  95-7646  Filed  3-28-95;  8:45  am] 

BILUNQ  CODE  4310-22-f> 


National  Park  Service 

Notice  of  Intent  To  Issue  a  Prospectus 
for  the  Operation  of  Hotel  and  Related 
Facilities  In  Kings  Canyon  National 
Park 

SUMMARY:  The  National  Park  Service  is 
seeking  to  award  a  concession  contract 
for  the  future  operation  and 
improvement  of  existing  visitor  facilities 
within  Kings  Canyon  National  Park, 
which  is  part  of  Sequoia  and  Kings 
Canyon  National  Parks. 
SUPPLEMENTARY  INFORMATION:  The 
concession  facilities,  which  include 
overnight  accommodations,  food 
service,  reteiil  and  other  related 
operations,  are  located  at  the  Grant 
Grove  and  Cedar  Grove  areas  of  the 
park.  Grant  Grove  is  a  year-round 
operation,  and  Cedar  Grove  operates 
only  during  the  summer. 

To  be  placed  on  the  mailing  list  to 
receive  this  prospectus  send  your  name 
and  address  to:  National  Park  Service/ 
Concession  Program  Management 
Division,  Attention:  Kings  Canyon 


Prospectus.  600  Harrison  Street.  Suite 
600,  San  Francisco,  CA  94107-1372,  or 
call:  (415)  744-3981— Teresa  Jackson. 

Applications  will  be  accepted  for  One 
Hundred  and  Twenty  (120)  days  under 
the  terms  described  in  the  Prospectus. 
The  One  Hundred  and  Twenty  (120)  day 
application  period  will  begin  with  the 
release  of  the  Prospectus,  is  expected  to 
occur  shortly  after  the  publication  of 
this  notice. 

Dated:  November  16.  1994. 
Patricia  L.  Neubacher, 

Acting  Regional  Director.  Western  Region. 
[FR  Doc.  95-7728  Filed  3-28-95;  8:45  ami 
BILLWO  CODE  4310-7(Myi 


Notice  of  intent  To  Issue  a  Prospectus 
for  the  Construction  and  Operation  of 
Hotel  and  Related  Facilities  in  Sequoia 
National  Park 

SUMMARY:  The  National  Park  Service  is 
seeking  to  award  a  new  concession 
contract  for  the  construction  of  new 
visitor  facilities  and  continued 
operation  of  certain  existing  facilities 
within  Sequoia  National  Park,  which  is 
part  of  Sequoia  and  Kings  Canyon 
National  Parks. 

SUPPLEMENTARY  INFORMATION:  The 
development  to  be  constructed  includes 
a  414  room  hotel,  food  service  and  other 
related  commercial  and  support 
facilities.  Extensive  site  preparation  and 
infrastructure  work  have  already  been 
completed  by  the  Government. 

To  be  placed  on  the  mailing  list  to 
receive  this  prospectus  send  your  name 
and  address  to:  National  Park  Service. 
Concession  Program  Management 
Division,  600  Harrison  Street,  Suite  600, 
San  Francisco,  CA  94107-1372,  or  call: 
(415)  744-3981— Teresa  Jackson. 

Applications  will  be  accepted  for  One 
Hundred  and  Twenty  (120)  days  under 
the  terms  described  in  the  Prospectus. 
The  One  Hundred  and  Twenty  (120)  day 
application  period  will  begin  with  the 
release  of  the  Prospectus,  which  will 
occur  shortly  after  the  publication  of 
this  notice. 

Dated:  November  16.  1994. 
Patricia  L.  Neubacher, 

Acting  Regional  Director.  Western  Region. 
|FR  Doc.  95-7729  Filed  3-28-95;  8:45  am) 

BILLING  COOE  4310-7(MM 


Genera!  Management  Plan, 
Environmental  Impact  Statement,  Isle 
Royale  National  Park,  Michigan 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  a 
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general  management  plan.  Isle  Royale 
National  Park.  Keweenaw  County. 
Michigan. 

SUIflMARY:  The  National  Park  Service,  in 
compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  general  management  plan  for  Isle 
Royale  National  Park. 

Isle  Royale  National  Park  currently 
operates  under  a  Master  Plan  written  in 
1963.  Because  the  master  plan  is 
severely  outdated,  the  park  does  not 
have  a  comprehensive  plan  to  set  forth 
the  basic  management  philosophy  for 
the  park,  direct  decision-making,  and 
provide  strategies  for  addressing  issues 
and  achieving  management  objectives. 
This  planning  effort  will  result  in  a 
comprehensive  general  management 
plan  that  guides  the  future  use  of 
resources  and  facilities:  identifies  future 
needs  for  facility  types:  clarifies 
research  and  resource  management 
needs  and  priorities:  encompasses 
preservation  of  natural  and  cultural 
resources:  and  addresses  changing 
levels  of  park  visitation  over  the  next 
10-15  year  period.  Carrying  capacity 
issues  will  be  addressed  by 
incorporating  the  Visitor  Experience 
and  Resource  Protection  (VERP)  process 
into  the  general  management  plan  effort. 

The  EIS  will  describe  a  range  of 
alternatives  for  management  of  Isle 
Royale  National  Park,  including  the  no 
action  alternative,  and  analyze  their 
impacts  on  natural  and  cultural 
resources,  recreation  use.  and  any  other 
current  uses. 

Major  issues  to  be  addressed  in  the 
EIS  will  include  the  following: 

1.  Island  visitation  has  outgrown  park 
infrastructure  and  operations.  This 
contributes  to  crowding  that  already 
occurs  in  some  areas  due  to  the 
commercial  boat  schedules. 

2.  Increasing  motorized  boat  use  is 
taxing  park  operations  and 
infrastructure  and  i»  causing  friction 
between  motorized  and  nonmotorized 
users. 

3.  Visitor  facilities  are  deteriorating.  It 
is  increasingly  difficult  and  expensive 
to  replace  these  facilities  due  to  laws 
passed  since  1963.  It  is  currently 
undetermined  what  facilities  are 
appropriate  on  the  island  and  if 
facilities  should  be  enlarged  to  respond 
to  the  increasing  visitation  or  if 
visitation  should  be  limited  and 
facilities  reduced. 

Additional  issues  to  be  addressed  in 
the  EIS  may  be  identified  during  the 
scoping  process.  Federal.  State,  local 
agencies,  and  individuals  or 
organizations  are  invited  to  participate 


in  the  scoping  process.  The  scoping 
process  includes: 

1.  Identiflcation  of  potential  issues. 

2.  Identification  of  potential  impact 
topics  and  topics  to  be  analyzed  in 
depth. 

3.  Determination  of  potential 
cooperating  agencies  and  assignment 
of  responsibilities. 

Public  scoping  will  begin  in  summer 
of  1995  and  continue  through  the  fall. 
Prior  public  notice  of  scoping  processes 
will  be  issued.  The  public  is  encouraged 
to  send  written  comments  and 
suggestions  concerning  preparation  of 
the  EIS  to  Mr.  Doug  Barnard. 
Superintendent.  Isle  Royale  National 
Park.  800  East  Lakeshore  Drive, 
Houghton,  Michigan  49931-1895.  The 
National  Park  Service  will  accept 
comments  at  this  address  at  any  time 
during  the  EIS  process.  However,  to 
facilitate  timely  identification  of  issues 
and  impact  topics  to  be  addressed  in  the 
EIS.  the  National  Park  Service 
recommends  that  initial  comments  be 
submitted  by  October  31.  1995. 

The  responsible  official  is  William  W. 
Schenk.  Regional  Director,  Midwest 
Region.  National  Park  Service,  Omaha. 
Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Isle  Royale  National 
Park.  800  East  Lakeshore  Drive. 
Houghton.  Michigan  49931-1895, 
phone  906-337-4991  (summer)  or  906- 
482-0986  (winter). 

Dated:  March  20,  1995. 
William  W.  Schrak. 
Regional  Director,  S4idwest  Region. 
|FR  Doc.  95-7738  Filed  3-28-95;  8:45  am) 
MLUNQ  COM  431»-7*-P 


Aniakchak  National  Monument 
Subsistence  Resource  Commission; 
Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Aniakchak  National  Monument  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  announce  a  forthcoming 
meeting  of  the  Aniakchak  National 
Monument  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Introduction  of  commission 

members  and  guests. 

(2)  Superintendent's  welcome: 

a.  Review  of  SRC  function  and 
purpose. 

b.  Aniakchak  National  Monument 


subsistence  management  report. 

(3)  Old  business: 

a.  Review  and  approve  minutes  from 
last  meeting. 

b.  Status  of  hunting  plan 
recommendations. 

c.  Election  of  chairperson. 

(4)  New  business: 

a.  Federal  Subsistence  Program 
Update. 

b.  Resident  zone  community 
boundaries. 

c.  Aniakchak  National  Monument 
Resource  Management  Plan. 

d.  Public  and  other  agency  comments. 

(5)  Subsistence  hunting  program 

recommendations  work  session: 

a.  Finalize  recommendations. 

b.  Draft  new  recommendations. 

(6)  Adjournment. 

DATES:  The  meeting  will  begin  at  9:00 
a.m.  on  Thursday.  April  6.  and  conclude 
at  12:00  noon  on  Friday.  April  7.  1995. 
LOCATION:  The  meeting  will  be  held  at 
the  National  Park  Service  Office  in  King 
Salmon.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Pierce.  Superintendent,  Aniakchak 
National  Monument,  P.O.  Box  7.  King 
Salmon,  Alaska  99613. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vlll,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

David  B.  Amei, 

Acting  Regional  Director. 

|FR  Doc.  95-7672  Filed  3-28-95;  8;45  am) 

BtLLMQ  COOE  441»-7IMI 


Jimmy  Carter  National  Historic  Site 
Advisory  Commission;  Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Advisory  Commission 
Meeting. 

SUMMARY:  Notice  is  hereby  given  in      •■ 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4:00  p.m..  at  the  following 
location  and  date. 
DATES:  April  5-6.  1995. 
location:  The  Carter  Center.  One 
Copenhill.  Atlanta.  Georgia  30307. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Boyles.  Superintendent.  Jimmy 
Carter  National  Historic  Site.  Route  1 
Box  800.  Andersonville,  Georgia  31711, 
(912)924-0343. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 


Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  memt)ers  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Steven  Hochman 
Dr.  James  Sterling  Young 
Dr.  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
Dr.  Barbara  Fields 
Director.  National  Park  Service,  Ex- 

Officio  member. 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  March  22. 1995. 
Frank  Catroppa, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  95-7673  Filed  3-28-95;  8:45  am) 
BILLING  COOe  4310-7a-M 


Pea  Ridge  National  Military  Park 
Advisory  Team;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory-  Committee 
Act  that  a  meeting  of  the  Pea  Ridge 
National  Military  Park  Advisory  Team 
will  be  held  at  6:00  p.m.,  on  Thursday, 
April  20,  1995.  in  the  park  visitor  center 
auditorium.  15930  Highway  62, 
Garfield.  Arkansas. 

The  Pea  Ridge  National  Military  Park 
Advisory  Team  was  established  under 
authority  of  section  3  of  Public  Law  91- 
383  (16  U.S.C.  la-2(c))  to  provide  a 
forum  for  dialogue  between  community 
representatives  and  the  Pea  Ridge 
National  Military  Park  on  management 
issues  affecting  the  park  and  the 
community. 

The  matter  to  be  discussed  at  this 
meeting  includes:  Boundary  Study. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent.  Pea  Ridge  National 
Military  Park. 


Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  WTitten  statements  may  contact 
Steve  Adams,  Superintendent,  Pea 
Ridge  National  Military  Park,  P.O.  Box 
700,  Pea  Ridge,  AR  72751-0700, 
Telephone  501/451-8122. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Pea  Ridge  National  Military  Park. 

Dated:  March  20,  1995. 
Ernest  W.  Ortega, 

Regional  Director,  Southwest  Region. 

IFR  Doc.  95-7674  Filed  3-28-95;  8:45  am) 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0048). 
Washington,  D.C.  20503,  telephone  202- 
395-7340. 

Title:  Permanent  Program  Performance 
Standards — Underground  Mining 
Activities,  30  CFR  Part  817 

OMB  approval  number:  1029-0048 

Abstract:  Sections  515  and  516  of  Public 
Law  95-87  provide  that  permittees 
conducting  surface  mining  operations 
with  underground  mining  activities 
shall  meet  applicable  performance 
standards  of  the  Act.  The  information 
is  used  by  the  regulatory  authority  in 
monitoring  and  inspecting  the 
operations  for  compliance  with  the 
Act. 

Bureau  form  number:  None 

Frequency:  On  occasion,  quarterly,  and 
annually 

Description  of  respondents: 
Underground  Coal  Mining  Operators 

Estimated  Completion  Time:  4  hours 

Annual  Responses:  74.933 

Annual  Burden  Hours:  301.772 

Bureau  clearance  officer:  John  A. 
Trelease  (202)  343-1475 


Dated:  January  10, 1995. 
Andrew  F.  DeVito, 

Chief,  Branch  of  Environmental  and 
Economic  Analysis. 

[FR  Doc.  95-7627  Filed  3-28-95:  8:45  am) 
BILUNG  COOE  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-«99  (Final)] 

Commission  Determination  To 
Conduct  a  Portion  of  the  Hearing  "in 
Camera" 

AGENCY:  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

In  the  Matter  of:  Stainless  Steel  Angle  from 
Japan. 

SUMMARY:  Upon  request  of  respondent 
Aichi  Steel  Works.  Ltd.  (Aichi)  and 
petitioner  Slater  Corporation  (Slater)  in 
the  above-captioned  final  investigation, 
the  Commission  has  unanimously 
determined  to  conduct  a  portion  of  its 
hearing  scheduled  for  March  30.  1995. 
in  camera.  See  Commission  rules 
207.23(d).  201.13(m)  and  201.35(b)(3) 
(19  CFR  207.23(d).  201.13(m)  and 
201.35(b)(3).  as  amended.  59  FR  66,719 
(Dec.  28,  1994)).  The  remainder  of  the 
hearing  will  be  open  to  the  public.  The 
Commission  unanimously  has 
determined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible.  See  Commission  rule 
201.35(a).  (c)(1)  (19  CFR  201.35(a), 
(c)(1).  as  Oamended.  59  FR  66,719  (Dec. 
28,  1994)). 

FOR  FURTHER  INFORMATION  CONTACT:  Lyle 
Vander  Schaaf,  Esq  .  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  telephone  202- 
205—3107.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  Aichi  and 
Slater  have  justified  the  need  for  a 
closed  session.  Because  petitioner  Slater 
is  the  sole  domestic  producer,  a  full 
discussion  of  petitioner's  financial 
condition  and  of  many  of  the  indicators 
that  the  Commission  examines  in 
assessing  material  injur\'  by  reason  of 
subject  imports  can  only  occur  if  at  least 
part  of  the  hearing  is  held  in  camera.  In 
addition,  because  certain  information  is 
contained  only  in  confidential 
questionnaire  responses  of  importers 
and  producers  and  there  are  only  three 
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mill  depots  that  sell  the  subject  imports, 
any  discussion  of  issues  relating  to  this 
information  will  necessitate  disclosure 
of  business  proprietary  information 
(BPI).  Thus,  such  discussions  can  only 
occur  if  a  portion  of  the  hearing  is  held 
in  camera.  In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioner  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
presentation  including  BPI  by  petitioner 
and  for  questions  from  the  Commission 
relating  to  the  BPI.  followed  by  a 
presentation  including  BPI  by 
respondents,  followed  by  questions 
from  the  Commission  relating  to  the 
BPI.  For  any  in  camera  session  the  room 
will  be  cleared  of  all  persons  except: 
those  who  have  been  granted  access  to 
BPI  under  a  Commission  administrative 
protective  order  (APO)  and  are  included 
on  the  Commission's  APO  service  list  in 
this  investigation.  See  19  CFR 
201.35(b)(1).  (2).  In  addition,  if 
petitioner's  BPI  will  be  discussed  in  the 
in  camera  session,  personnel  of 
petitioner  will  also  be  granted  access  to 
the  closed  session  while  such  data  is 
discussed.  Similarly,  if  BPI  of 
respondents'  witnesses  will  be 
discussed  in  the  in  camera  session, 
respondents'  witnesses  will  also  be 
granted  access  to  the  closed  session 
while  such  data  is  discussed.  See  19 
CFR  201.35(b)(1),  (2).  The  time  for  the 
parties'  presentations  and  rebuttals  in 
the  in  camera  session  will  be  taken  from 
their  respective  overall  allotments  for 
the  hearing.  All  persons  planning  to 
attend  the  in  camera  portions  of  the 
hearing  should  be  prepared  to  present 
proper  identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
Stainless  Steel  Angle  from  Japan.  Inv.  No. 
731-TA-699  (Final)  may  be  closed  to  the 
public  to  prevent  the  disclosure  of  BPI. 

By  order  of  the  Commission. 

Issued:  March  27.  1995, 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  95-7859  Filed  3-28-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 


for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/ collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington,  DC  20530. 

New  Collection 

(1)  Certification  of  Compliance  with 
the  Statutory  Eligibility  Requirements  of 
the  Violence  Against  Women  Act  for 
Tribal  Governments 

(2)  Violence  Against  Women  Program 
Office,  United  States  Department  of 
Justice. 

(3)  Primary — State,  Local  or  Tribal 
Government,  Others — None.  The  Crime 
Act  of  1994  enacted  the  Violence 
Against  Women  Program.  This  program 
awards  grant  money  to  the  states, 
territories,  and  Indian  tribal 
governments  to  combat  violence  against 
women.  The  actual  legislation  dictates 
that  in  order  to  receive  federal  monies. 


these  grantees  must  certify  that  rape 
exams  will  be  paid  for  by  some  entity 
other  than  the  victim,  and  the  victim 
will  also  not  incur  the  cost  of  filing  fees 
for  criminal  charges. 

(4)  20  annual  respondents  at  .15  hours 
per  response. 

(5)  5  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  23.  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 
IFR  Doc.  95-7685  Filed  3-28-95;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubfic 
burden  (in  hours)  associated  with  the 
collection:  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Uw  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  tq  Mr. 
Rotjert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

New  Collection 

(1)  Certification  of  Compliance  with 
the  Statutory  Eligibility  Requirements  of 
the  Violence  Against  Women  Act. 

(2)  Violence  Against  Women  Program 
Office,  United  States  Department  of 
Justice. 

(3)  Primary  =  State,  Local  or  Tribal 
Government,  Others  =  None.  The  Crime 
Act  of  1994  enacted  the  Violence 
Against  Women  Program.  This  program 
awards  grant  money  to  the  states, 
territories,  and  Indian  tribal 
governments  to  combat  violence  against 
women.  The  actual  legislation  dictates 
that  in  order  to  receive  federal  monies, 
these  grantees  must  certify  that  rape 
exams  will  be  paid  for  by  some  entity 
other  than  the  victim,  and  the  victim 
will  also  not  incur  the  cost  of  filing  fees 
for  criminal  charges. 

(4)  54  annual  respondents  at  .15  hours 
per  response. 

(5)  13.5  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  23. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

IFR  Doc.  95-7686  Filed  3-28-95;  8:45  am] 
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Drug  Enforcement  Administration 
[Docket  No.  94-70] 

Zack  B.  Brown,  M.D.;  Denial  of 
Application 

On  February  25,  1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Zack  B.  Brown,  M.D. 
(Respondent)  of  Detroit,  Michigan, 
proposing  to  deny  his  application  for 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  the  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest  pursuant  to  21  U.S.C.  823(f). 

Respondent,  through  coimsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner. 


On  September  30,  1994,  following 
prehearing  procedures  and  prior  to  any 
evidentiary  hearing,  the  Government 
filed  a  motion  for  summary  disposition 
alleging  that  Respondent  no  longer  held 
state  authorization  to  handle  controlled 
substances  following  the  suspension  of 
Respondent's  license  to  practice 
medicine  in  Michigan  by  the  Michigan 
Board  of  Medicine.  Respondent  did  not 
file  a  response  to  the  Government's 
motion  and  did  not  deny  that  his  state 
license  to  handle  controlled  substances 
had  been  suspended. 

On  October  17,  1994,  the 
administrative  law  judge  entered  her 
Opinion  and  Recommended  Decision 
granting  the  Government's  motion  for 
summary  disposition  and 
recommending  that  the  Respondent's 
application  for  DEA  Certificate  of 
Registration  be  denied.  No  exceptions 
were  filed  by  either  party. 

On  November  21, 1995,  the 
administrative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator. 
After  a  careful  consideration  of  the 
record  in  its  entirely,  the  Deputy 
Administrator  enters  his  final  order  in 
this  matter  pursuant  to  21  CFR  1316.67, 
based  on  findings  of  fact  and 
conclusions  of  law  as  set  forth  herein. 
On  August  17,  1994,  the  Michigan 
Board  of  Medicine  summarily 
suspended  the  Respondent's  state 
license  to  practice  medicine.  On 
September  26, 1994,  an  Order 
Continuing  the  Summary  Suspension  of 
August  1 7  was  issued  by  the  Michigan 
Office  of  Legal  Services  (Department  of 
Commerce).  Judge  Bittner  found  that,  by 
virtue  of  the  suspension  of  Respondent's 
license  to  practice  medicine  in 
Michigan,  it  was  reasonable  to  infer,  and 
Respondent  did  not  deny,  that  because 
he  is  not  authorized  to  practice 
medicine  in  Michigan,  he  also  is  not 
authorized  to  handle  controlled 
substances  within  that  state.  Judge 
Bittner  concluded  that  DEA  has  no 
authority  to  register  a  practitioner, 
unless  that  practitioner  is  authorized  by 
the  state  to  dispense  controlled 
substances.  The  DEA  has  consistently 
held  this  position.  See  Bobby  Watts, 
M.D.,  53  FR  11919  (1988);  Lawrence  R. 
Alexander,  M.D.,  57  FR  22256  (1992) 

In  cases  such  as  the  present,  where  a 
Respondent  is  not  authorized  to  handle 
controlled  substances  in  the  state  in 
which  he  proposes  to  practice,  a  motion 
for  summary  disposition  is  properly 
entertained.  It  is  well  settled  that  where 
no  question  of  fact  exists,  or  where  the 
material  facts  are  agreed,  a  plenary 
administrative  proceeding  is  not 
required.  See  PJxillip  E.  Kirk.  M.D..  48 
FR  32877  (1983),  affd  sub  nom  Kirk  v. 
Mullen,  749  F.2d  297  (6th  Cir.  1984). 


Congress  did  not  intend  for 
administrative  agencies  to  conduct 
hearings  where  no  issues  remain  in 
dispute.  United  States  v.  Consolidated 
Mines  and  Smelting  Company,  Ltd.,  445 
F.2d  432,  453  (9th  Qr.  1971);  N.LR.B. 
V.  International  Association  of  Bridge, 
Structural  and  Ornamental  Ironworkers, 
AFL-CIO,  549  F.2d  634  (9th  Cir.  1977). 
The  Deputy  Administrator  adopts  the 
opinion  and  recommended  decision  of 
the  administrative  law  judge  in  its 
entirety.  Based  on  the  foregoing,  the 
Deputy  Administrator  concludes  that 
Respondent's  application  for 
registration  must  be  denied.  21  U.S.C. 
823(f)  and  824(a)(3).  Accordingly,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  invested  in  him  by  21 
U.S.C.  823  and  824,  and  28  CFR  0.100(b) 
and  0.104,  hereby  orders  that  the 
application  for  registration  of  Zack  B. 
Brown  be,  and  hereby  is,  denied.  This 
order  is  effective  April  28, 1995. 

Dated:  March  23,  1995. 
Stephen  H.  Greene, 
Depa  ty  A  dministrator. 
[FR  Doc.  95-7642  Filed  3-28-95;  8:45  ami 
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Immigration  and  Naturalization  Service 
PNS  No.  1689-95;  AG  Order  No.  1959-95] 
RIN1115-AC30 

Extension  of  Designation  of  Lit>eria 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
March  28,  1996,  the  Attorney  General's 
designation  of  Liberia  under  the 
Temporary  Protected  Status  program 
provided  for  in  section  244  A  of  the 
Immigration  and  Nationality  Act,  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Liberia,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  Liberia, 
may  re-register  for  Temporary  Protected 
Status  and  extension  of  employment 
authorization.  This  re-registration  is 
limited  to  persons  who  already 
registered  for  the  initial  period  of 
Temporary  Protected  Status,  which 
ended  on  March  27,  1992.  In  addition 
during  the  extension  period,  some 
aliens  may  be  eligible  for  late  initial 
registration  pursuant  to  8  CFR 
240.2(0(2). 

EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  March  29, 
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1995.  and  will  remain  in  effect  until 
March  28.  1996.  Re-registration 
procedures  become  effective  on  March 
29,  1995,  and  will  remain  in  effect  until 
April  27.  1995 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  Room  3214,  425 
I  Street.  NW.  Washington.  DC  20536. 
telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  Under 
section  244A  of  the  Act.  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C.  1254a).  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  for  a  foreign  state  designated 
by  the  Attorney  General,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  that  state.  The  Attorney 
General  may  designate  a  state,  or  a  part 
thereof,  upon  flnding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  returning  in  safety. 

Effective  on  March  27.  1991.  the 
Attorney  General  designated  Liberia  for 
Temporary  Protected  Status  for  a  period 
of  12  months,  56  FR  12746.  The 
Attorney  General  extended  the 
designation  of  Liberia  under  the 
Temporary  Protected  Status  program  for 
additional  12-month  periods  until 
March  28.  1995.  59  FR  9997. 

This  notice  extends  the  designation  of 
Liberia  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act.  This 
notice  also  describes  the  procedures 
with  which  eligible  aliens  who  are 
nationals  of  Liberia,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Liberia,  must  comply  in 
applying  for  continuation  of  Temporary 
Protected  Status 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Liberia's 
Temporary  Protected  Status  designation, 
late  initial  registrations  are  possible  for 
some  Liberians  under  8  CFR  240.2(f)(2). 
Such  late  initial  registrants  must  have 
been  "continuously  physically  present" 
in  the  United  States  since  March  27, 
1991,  and  must  have  had  a  valid 
immigrant  or  non-immigrant  status 
during  the  original  registration  period. 
For  each  Application  for  Temporary 
Protected  Status.  Form  1-821.  filed  for 
late  initial  registration,  a  fee  of  fifty 
dollars  ($50)  is  charged.  An  Application 
for  Employment  Authorization,  Form  I- 


765,  must  be  filed  together  with  Form  I- 
821  in  all  cases.  However,  the  fee 
prescribed  in  8  CFR  103.7(b)(1)  for  Form 
i-765,  which  is  currently  seventy 
dollars  ($70).  is  only  charged  if  the  alien 
requests  employment  authorization. 

The  filing  fee  is  required  when  Form 
1-765  is  filed  as  part  of  either  a  re- 
registration  or  as  part  of  a  late  initial 
registration  for  Temporary  Protected 
Status.  This  filing  fee  must  accompany 
Form  1-765  unless  a  properly 
documented  fee  waiver  requests  is 
submitted  to  the  Immigration  and 
Naturalization  Service  or  the  applicant 
does  not  request  employment 
authorization. 

Notice  of  Extension  of  Designation  of 
Liberia  Under  the  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended.  (8  U.S.C.  1254a.  and  pursuant 
to  sections  244A(b)(3)  (A)  and  (C)  of  the 
Act.  I  have  had  consultations  with  the 
appropriate  agencies  of  the  Government 
concerning  (a)  the  conditions  in  Liberia; 
and  (b)  whether  permitting  nationals  of 
Liberia,  and  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia,  to 
remain  temporarily  in  the  United  States 
is  contrary  to  the  national  interest  of  the 
United  States.  As  a  result.  I  determine 
that  the  conditions  for  the  original 
designation  of  Temporary  Protected 
Status  for  Liberia  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1)  The  designation  of  Liberia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  from 
March  29,  1995,  to  March  28,  1996. 

(2)  I  estimate  that  there  are 
approximately  4,000  nationals  of 
Liberia,  and  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia, 
who  have  been  granted  Temporary 
Protected  Status  and  who  are  eligible  for 
re- registration. 

(3)  A  national  of  Liberia,  or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who 
received  a  grant  of  Temporary  Protected 
Status  during  the  initial  period  of 
designation  from  March  27.  1991.  to 
March  27.  1992,  must  comply  with  the 
re-registration  requirements  contained 
in  8  CFR  240.17,  which  are  described  in 
pertinent  part  in  paragraphs  (4)  and  (5) 
of  this  notice. 

(4)  A  national  of  Liberia,  or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who 
previously  has  been  granted  Temporary 
Protected  Status,  must  re-register  by 
filing  a  new  Application  for  Temporary 
Protected  Status.  Form  1-821.  together 
with  an  Application  for  Employment 


Authorization,  Form  1-765,  within  the 
30-day  period  beginning  on  March  29, 
1995.  and  ending  on  April  27. 1995.  in 
order  to  be  eligible  for  Temporary 
Protected  Status  during  the  period  from 
March  29.  1995.  until  March  28.  1996. 
Late  re-registration  applications  will  be 
allowed  for  "good  cause"  pursuant  to  8 
CFR  240.17(c). 

(5)  There  is  no  fee  for  the  Form  1-821 
filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  the  Form 
1-765,  filed  by  an  alien  requesting 
employment  authorization  pursuant  to 
the  provisions  of  paragraph  (4)  of  this 
notice.  An  alien  who  does  not  request 
employment  authorization  must  file 
Form  1-821  together  with  Form  1-765 
for  information  purposes,  but  in  such 
cases  both  Form  1-821  and  Form  1-765 
may  be  submitted  without  fee. 

(6)  Pursuant  to  section  244A(b)(3){A) 
and  (C)  of  the  Act.  the  Attorney  General 
will  review,  at  least  60  days  before 
March  28,  1996,  the  designation  of 
Liberia  under  the  Temporary  Protected 
Status  program  to  determine  whether 
the  conditions  for  designation  continue 
to  be  met.  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  published  in  the 
Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Liberia,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Liberia,  will  be  available  at 
local  Immigration  and  Naturalization 
Service  offices  upon  publication  of  this 
notice. 

Dated:  March  23,  1995. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  95-7678  Filed  3-28-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Topper  Coal  Company 

[Docket  No.  M-95-21-CI 

Topper  Coal  Company,  Inc.,  266 
Rocky  Road,  Pikeville.  Kentucky  41501 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710-1 
(canopies  or  cabs;  self-propelled  electric 
face  equipment;  installation 


requirements)  to  its  No.  10  Mine  (I.D. 
No.  15-17516)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  specific  electric  face  equipment 
without  canopies  which  would  include 
one  16RB  Joy  Cutting  Machine;  two  21 
SC  Joy  Shuttle  Cars;  two  CX-2  S  &  S 
Scoops;  one  Fletcher  Roof  Bolter;  euid 
one  Long  Airdox  Roof  Bolter.  The 
petitioner  states  that  the  use  of  canopies 
would  limit  the  visibility  of  the 
equipment  operator,  and  could  be  a 
contributing  factor  in  any  accidents 
which  may  arise. 

2.  Helvetia  Coal  Company 

[Docket  No.  M-95-22-CJ 

Helvatia  Coal  Company,  Box  729, 
Indiana,  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1100-2(e)(2)  (quantity  and 
location  of  firefighting  equipment)  to  its 
Marshall  Run  Mine  (I.D.  No.  36-08435) 
located  in  Indiana  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  two  portable  fire  extinguishers,  or 
one  portable  fire  extinguisher  with 
twice  the  required  capacity  at  each 
temporary  electrical  installation.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  U.S.  Steel  Mining  Company,  Inc. 

[Docket  No.  M-95-23-C1 

U.S.  Steel  Mining  Company,  Inc.,  600 
Grant  Street.  Room  1580.  Pittsburgh, 
Pennsylvania  15219  has  filed  a  petition 
to  modify  the  appUcation  of  30  CFR  75. 
1 101-1  (b)  (deluge-type  water  spray 
systems)  to  its  Gary  No.  50  Mine  (I.D. 
No.  46-01816)  located  in  Wyoming 
County,  Pennsylvania.  The  petitioner 
proposes  to  continue  its  weekly 
inspections  and  functional  testing  of  the 
complete  deluge-type  water  spray 
system  and  to  remove  blow-off  dust 
covers  from  the  nozzles.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Green  Coal  Company,  Inc. 

(Docket  No.  M-95-24-CI 

Green  Coal  Company,  Inc..  P.O.  Box 
908.  Owensboro.  Kentucky  42302  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  77.1605(d) 
(loading  and  haulage  equipment: 
installations)  to  its  K-9  Panther  Mine 
(I.D.  No.  15-01982)  located  in  Daviess 
County.  Kentucky  and  its  Henderson 
County  Mine  No.  1  (I.D.  No.  15-16454) 
located  in  Henderson  County.  Kentucky. 
Instead  of  using  tail  lights  on  mobile 
equipment,  the  petitioner  proposes  to 


build  a  metal  rack  across  the  complete 
width  of  the  rear  of  the  mobile 
equipment;  to  paint  the  rack  with 
fluorescent  paint,  strip  with  fluorescent 
tape,  and  add  reflectors;  and  to  have  the 
rear  end  of  the  equipment  so  that  it  can 
be  seen  on  the  longest  section  of  any 
part  of  the  mine  property  haulage  roads. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  not  result  in 
a  diminution  of  safety  to  the  miners. 

5.  Southern  Utah  Fuel  Company 

[Docket  No.  M-95-25-C1 

Southern  Utah  Fuel  Company,  397 
South  800  West,  Salina,  Utah  84654  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(d)(3)  and 
(4)  (escapeways;  bituminous  and  lignite 
mines)  to  its  SUFCo  Mine  (I.D.  No.  42- 
00089)  located  in  Sevier  County,  Utah. 
As  an  alternate  escapeway  from  the  2 
East  workings  to  the  surface,  the 
petitioner  proposes  to  use  the  main 
return  to  #3  crosscut  where  the 
escapeway  will  then  enter  the  #1 
beltline  entry.  At  this  point  the 
escapeway  would  cross  over  the  #1  belt 
(height  4  feet)  to  the  walkway  side  of  the 
belt  and  then  proceed  along  this  side  of 
the  belt  to  the  surface  at  a  distance  of 
approximately  450  feet.  The  petitioner 
states  that  because  of  conventional 
supports  and  a  barring  wall  for  the 
tunnel  liner  in  the  belt  opening,  the 
escapeway  width  is  less  that  6  feet;  that 
the  narrowest  point  in  this  escapeway  is 
the  last  17  feet  of  the  drift  opening 
where  the  width  between  the  roof 
supports  is  2  feet;  that  because  of  the 
cement  barring  wall  and  the  belt 
structure,  this  width  cannot  be 
increased;  and  that  an  airlock  with  3 
feet  by  7  feet  doors  is  installed  inby  the 
drift  opening  with  one  side  of  the 
airlock  85  feet  inby  the  opening  and  the 
other  side  140  feet  inby.  'The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  McElroy  Coal  Company 

[Docket  No.  M-95-26-C1 

McElroy  Coal  Company,  Consol  Plaza, 
1800  Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  McElroy 
Mine  (ID.  No.  46-01437)  located  in 
Marshall  County,  West  Virginia.  The 
petitioner  proposes  to  increase  the 
maximum  length  of  its  trailing  cables  to 
800  feet  to  supply  three-phase.  480-volt 
power  to  loading  machines,  shuttle  cars, 
roof  bolters,  and  section  ventilation  fans 
during  development  of  longwall  panels. 


The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Monterey  Coal  Company 

[Docket  No.  M-95-27-C1 

Monterey  Coal  Company,  P.O.  Box  94, 
Albers.  Illinois  62215  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1100-2(i)(l)  (quantity  and 
location  of  firefighting  equipment)  to  its 
No.  2  Mine  (I.D.  No.  11-02371)  located 
in  Clinton  County.  Illinois.  Instead  of 
using  the  emergency  materials  required 
in  the  mandatory  standard,  the 
petitioner  proposes  to  use  the  following 
materials:  112  Kennedy  Metal  Stopping 
Panels  with  associated  head  sills  and 
twist  clamps,  24  Kennedy  Stopping  Rib 
Angles,  2  rolls  of  tape,  2  twist  tools,  2 
rolls  of  brattice  cloth,  2  stopping  jacks, 
2  picks,  2  shovels,  6  buckets  of  Celtite 
10-12  Airtite  (or  equivalent  material  for 
stoppings),  and  5  tons  of  rock  dust.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Sky  High  Coal  Company 

[Docket  No.  M-95-28-C1 

Sky  High  Coal  Company,  R.D.  #4.  P.O. 
Box  340M,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  LV  No.  3 
Mine  (I.D.  No.  36-08405)  located  in 
Schuylkill  County.  Pennsylvania. 
Because  of  steep,  frequently  changing 
pitch  and  numerous  curves  and 
knuckles  in  the  main  haulage  slope,  the 
petitioner  proposes  to  use  a  gunboat 
without  safety  catches  in  transporting 
persons.  As  an  alternate,  when  using  the 
gunboat  to  transport  persons,  the 
petitioner  proposes  to  use  hoisting  rope 
with  a  safety  factor  at  least  3  times 
greater  than  required  and  secondary 
safety  connections  which  are  securely 
fastened  around  the  gimboat  and  to  the 
hoisting  rope  above  the  main 
connection  device.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  U.S.  Steel  Mining  Co..  Inc. 

[Docket  No.  M-95-29-C1 

U.S.  Steel  Mining  Co.,  Inc..  67  Seal 
Road,  Eighty  Four.  Pennsylvania  15330 
has  filed  a  petition  to  modify  the 
application  of  75.1002  (location  of 
trolley  wires,  trolley  feeder  wires,  high- 
voltage  cables  and  transformers)  to  its 
Maple  Creek  Mine  (ID.  No.  36-00970) 
located  in  Washington  County. 
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Pennsylvania.  The  petitioner  proposes 
to  use  high-voltage  (4.160  volts)  cables 
to  power  longwall  mining  equipment. 
The  Petitioner  states  that  all  electrical 
personnel  would  receive  training  before 
the  alternate  method  is  implemented. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Sky  High  Coal  Company 

(Docket  No.  M-95-30-CI 

Sky  High  Coal  Company.  R.D.  #4.  P.O. 
Box  340M.  Pine  Grove,  Pennsylvania 
17963  has  Hied  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  LV  No.  3 
Mine  (I.D.  No.  36-08405)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  seal  construction  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range:  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Sky  High  Coal  Company 

(Docket  No.  M-95-31-C1 

Sky  High  Coal  Company.  R.D.  #4.  P.O. 
Box  340M.  Pine  Grove.  Pennsylvania 
17963  has  Bled  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  LV  No.  3  Mine  (I.D.  No.  36-08405) 
located  in  Schuylkill  County. 
Pennsylvania.  As  an  alternative  to 
removing  the  batteries  and  transporting 
them  in  the  gunboat  to  the  surface  for 
charging,  the  petitioner  proposes  to 
charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  the  intake  air 
which  is  used  to  ventilate  the  charging 
station  continue  through  its  normal 
route  to  the  last  open  crosscut  and  into 
the  monkey  airway  (return).  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

12.  Sky  High  Coal  Company 

[Docket  No.  M-95-32-CI 

Sky  High  Coal  Company,  R.D.  #4,  P.O. 
Box  340M.  Pine  Grove.  Pennsylvania 
17963  has  Hied  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 


examination)  to  its  LV  No.  3  Mine  (I.D. 
No.  36-08405)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

1 3.  Sky  High  Coal  Company 

(Docket  No.  M-95-33-CI 

Sky  High  Coal  Company.  R.D.  #4,  P.O. 
Box  340M,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a) 
(quantity  and  location  of  firefighting 
equipment)  to  its  LV  No.  3  Mine  (I.D. 
No.  36-08405)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  Hre 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

14.  Sky  High  Coal  Company 

[Docket  No.  M-95-34-CJ 

Sky  High  Coal  Company,  R.D.  #4.  P.O. 
Box  340M.  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  LV  No.  3  Mine  (I.D. 
No.  36-08405)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1 ,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

15.  Sky  High  Coal  Company 

[Docket  No.  M-95-35-CI 

Sky  High  Coal  Company,  R.D.  #4,  P.O. 
Box  340M,  Pine  Grove,  Pennsylvania 


17963  has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75.1202-l(aj 
(temporary  notations,  revisions,  and 
supplements)  to  its  LV  No.  3  Mine  (I.D. 
No.  36-08405)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

16.  Consolidation  Coal  Company 

[Docket  No.  M-95-36-CI 

Consolidation  Coal  Company.  Consol 
Plaza.  1800  Washington  Road. 
Pittsburgh.  Pennsylvania  15241-142V 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Shoemaker  Mine 
(I.D.  No.  46-01436)  located  in  Marshall 
County.  West  Virginia.  The  petitioner 
proposes  to  increase  the  maximum 
length  of  its  trailing  cables  to  800  feet 
to  supply  three-phase.  480-volt  power  to 
loading  machines,  shuttle  cars,  roof 
bolters,  and  section  ventilation  fans 
during  development  of  longwall  panels. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

1 7.  Cyprus  Emerald  Resources 
Coqioration 

[Docket  No.  M-95-37-CI 

Cyprus  Emerald  Resources 
Corporation.  600  Grant  Street. 
Pittsburgh.  Pennsylvania  15219-2887 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Emerald  Mine  (I.D.  No.  36-05466) 
located  in  Greene  County,  Pennsylvania. 
The  petitioner  proposes  to  use  high- 
voltage  (4,160  volts)  cables  to  power 
longwall  mining  equipment.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

18.  Twentymile  Coal  Company 

[Docket  No.  M-95-38-Ci 

Twentymile  Coal  Company.  600  Grant 
Street.  Pittsburgh,  Pennsylvania  15219- 
2887  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Foidel  Creek  Mine  (I.D.  No.  05- 
03836)  located  in  Routt  County, 
Colorado.  The  petitioner  proposes  to  use 


high-voltage  (4,160  volts)  cables  to 
power  longwall  mining  equipment.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
28,  1995.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  March  22,  1995. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

[PR  Doc.  95-7647  Filed  3-28-95;  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

(Docket  No.  NRTL-<}-43] 

Factory  Mutual  Research  Corporation 

AGENCY:  Occupational  Safety  and  Health 
Administration  Department  of  Labor. 
ACTION:  Notice  of  Application  for 
Renewal  of  Recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  and 
Preliminary  Finding. 

SUMMARY:  This  notice  announces  the 
application  of  the  Factory  Mutual 
Research  Corporation  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  laboratory  (NRTL)  under  29 
CFR  1910.7.  and  presents  the  Agency's 
preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  May  30, 
1995. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W..  Room  N3653.  Washington  .  DC. 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N3653. 
Washington,  DC  20210. 

Notice  of  Application 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Factory  Mutual 


Research  Corporation  (FMRC)  has  made 
application  pursuant  to  section  6(bJ  of 
the  Occupational  Safety  and  Health  Act 
of  1970.  (84  Stat.  1593.  29  U.S.C.  655). 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  1910.7  for 
renewal  of  its  recognition  of  the 
following  facilities  as  a  Nationally 
Recognized  Testing  Laboratory. 

The  addresses  ofthe  laboratories 
covered  by  this  application  are: 
1151  Boston-Providence  Turnpike, 

Norwood.  Massachusetts  02062 
743  Reynolds  Road.  West  Gloucester, 

Rhode  Island  02814 

Background 

When  OSHA  published  its  standard 
for  NRTLs  at  29  CFR  1910.7,  it 
temporarily  recognized  Factory  Mutual 
Research  Corporation  (FMRC)  and 
Underwriters  Laboratories  Incorporated 
(UL).  Both  organizations  had  already 
been  referenced  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  as  acceptable  organizations  for 
testing  or  certifying  certain  workplace 
equipment  and  materials.  Appendix  A 
of  section  1907  stated,  in  part,  that 
Factory  Mutual  Research  Corporation 
was  recognized  temporarily  as  a 
nationally  recognized  testing  laboratory 
by  the  Assistant  Secretary  for  a  five-year 
period  from  June  13, 1988  through  June 
13,  1993.  At  the  end  of  this  five-year 
period  FMRC  was  required  to  apply  for 
renewal  of  that  OSHA  recognition 
utilizing  certain  specified  procedures. 
FMRC  has  applied  for  renewal  of  its 
recognition  as  an  NRTL  within  the 
specified  time  frame  (application  dated 
October  8,  1992)  and  retains  temporary 
recognition  pending  OSHA's  final 
decision  in  this  renewal  process. 

Application 

According  to  the  applicant  Factory 
Mutual  began  testing  products  in  1886; 
the  first  published  listings  of  approved 
fire  hose  appeared  in  1907.  As  of 
October  1992,  FMRC  approved  products 
and  services  for  approximately  1900 
manufacturers  and  service  providers  in 
the  United  States  and  32  foreign 
countries. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  renewal  of  its  recognition  to 
certify  products  in  the  area  of  testing 
which  it  has  specified. 

Factory  Mutual  Research  Corporation 
states  that  its  application  demonstrates 
that  for  each  specified  item  of 
equipment  or  material  to  he  certified,  it 
has  the  capability  (including  proper 
testing  equipment  and  facilities,  trained 
staff,  written  testing  procedures,  quality 
control  and  calibration  programs)  to 


perform  testing  and  examination  of 
equipment  and  materials  for  workplace 
safety  purposes  to  determine 
conformance  with  appropriate  product 
test  standards.  In  summary,  it  claims 
that  it  has  the  experience,  expertise, 
personnel,  organization,  equipment,  and 
facilities  suitable  for  renewal  of  its 
accreditation  as  an  OSHA  Nationally 
Recognized  Testing  Laboratory. 

In  support  of  its  application,  FMRC 
has  attached  various  exhibits  [see 
Exhibits  2A(1),  2A(2),  2A(3),  and  2A(4)]. 
According  to  the  applicant,  it 
demonstrates  its  capability  to  perform 
testing  and  examining  of  equipment  and 
materials  for  workplace  safety  purposes 
to  determine  conformance  with 
appropriate  standards  (see  Ex.  2A(1)]; 
has  the  proper  testing  equipment  and 
facilities,  trained  staff,  written  testing 
procedures,  and  calibration  and  quality 
control  programs  [see  Ex.  2A(2)1;  and 
has  also  the  capability  to  perform 
experimental  testing  and  examining  of 
equipment  and  materials  for  workplace 
safety  purposes  to  determine  the 
conformance  with  appropriate  test 
standards  or  performance  in  a  specified 
manner. 

FMRC  further  asserts  that  it  provides 
the  following  controls  or  services:  A 
registered  certification  mark  [see  Ex. 
2A(3)1;  product  evaluation  of  samples 
submitted  by  manufacturers  to  assure 
conformance  with  the  test  standards; 
and  a  facilities  and  procedures  quality 
audit  program  to  monitor  production 
and  use  of  the  FMRC  Approval  Mark, 
supplemented  viith  periodic  inspections 
of  user  premises  for  monitoring  product 
performance  and  for  identifying  the 
listed  or  labeled  equipment  or  materials 
[see  Exs.  2A(2)]  and  2A(3)]. 

The  applicant  also  states  that  it  is  a 
non-profit  corporation  and,  accordingly, 
is  not  owned,  operated  or  controlled  by 
any  company  manufacturing,  supplying 
or  distributing  any  portion  of  the 
materials  and  products  examined  and 
tested.  Further.  {TvIRC  claims  not  to 
have  any  financial  interest  in  any 
company  manufacturing,  supplying,  or 
distributing  materials  or  products 
examined  [see  Ex.  2A(3)). 

If  clients,  FMRC  personnel,  users,  or 
other  sources,  file  a  complaint  or 
disagrees  with  a  decision  relating  to  the 
standard,  to  engineering,  use,  or  to 
inspection,  they  can  present  and  discuss 
their  views  with  the  involved 
Engineer(s)  and  Section  Manager  in  an 
effort  to  resolve  any  disagreement.  If  the 
matter  cannot  be  satisfactorily  resolved 
at  that  level,  they  are  referred  to  the 
Department  Manager,  then  to  the 
Division  Manager  and  finally  if  the 
complaint  is  still  unresolved  it  is 
referred  to  the  Chief  Operating  Officer 
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for  the  final  decision.  Equipment  rental 
is  infrequent  and  used  only  for  a  special 
one-time  test  or  when  a  similar  piece  of 
equipment  is  in  repair.  The  equipment 
is  leased  from  reputable  dealers  and 
operation  manuals  and  calibration 
certification  are  required  to  be  supplied. 

Finally.  Factory  Mutual  Research 
Corporation  states  that  it  provides 
creditable  reports  and  findings  which 
are  objective  and  without  bias,  as  well 
as  a  fair  and  reasonable  system  of 
handling  complaints  [see  Ex.  2A(2)j. 

FMRC's  application  contained  4 
enclosures,  which  they  identified  as 
Exhibits  1.  2,  3  and  4.  For  OSHA's 
purposes,  these  documents  are  listed  as 
Exhibits  2A(1),  2A(2),  2A(3).  and  2A(4), 
respectively.  Exhibit  2A(1)  lists  the  test 
standards  for  which  the  applicant 
desired  accreditation,  and  includes 
copies  of  those  prepared  and  published 
by  FMRC.  Exhibit  2A(2)  consists  of 
FMRC's  Operations  and  Quality 
Assurance  Manual  (OQAM)  dealing 
with  various  facets  of  the  Approvals 
Division,  such  as  background  and 
history;  a  demonstration  of  reporting 
results;  the  FMRC  organizational  chart; 
the  Electrical  Department;  handling  of 
complaints;  laboratory  operations; 
personnel,  including  position 
descriptions;  descriptions  of  the 
facilities;  details  of  procedures  with  test 
samples;  test  procedures;  record  keeping 
and  data  collection;  documentation  and 
document  control;  reports;  test 
equipment  including  the  calibration 
program;  the  facilities  anfl  procedures 
audit;  product  re-examination  program; 
approval  standards  including  mechanics 
of  development;  status  of  approval  or 
listing;  guides  and  listing  procedures; 
follow-up  testing;  the  Quality  Assurance 
program;  and  a  listing  of  blank  forms 
used  in  the  Approvals  Division.  Exhibit 
2A(3)  contains  a  statement  of 
independence;  a  listing  of  FMRC's 
certification  marks;  a  brochure 
concerning  its  approval  services;  a 
sample  of  the  general  procedure  format: 
and  a  listing  of  test  equipment.  Finally, 
the  last  enclosure.  Exhibit  2A(4), 
encompasses  the  FMRC  Approval 
Guide,  including  two  supplements. 

The  test  procedure  method  is 
identified  in  the  revised  5-15-92 
version  of  the  General  Test  Procedure 
Format.  This  format  identifies  specific 
paragraphs  for  specific  information. 
General  headings  include  the  Purpose 
and  Scope.  Test  Criteria.  Samples 
Required,  Test  Facilities  and 
Equipment,  Test  Setup,  Operations.  Test 
Results,  and  Safely  Precautions.  The  test 
procedures  listing  is  being  updated  to 
reflect  the  latest  procedures. 


Facilities 

Factory  Mutual  Research  Corporation 
(FMRC)  headquarters  in  Norwood, 
Massachusetts  occupies  a  40  acre  site 
with  more  than  a  dozen  buildings 
totaling  some  235,550  square  feet. 
Approximately  50  percent  of  the  floor 
space  is  allocated  for  product  testing. 
The  Norwood  complex  is  also 
headquarters  for  Factory  Mutual 
Engineering  Corp.  (FMEC)  and  Factory 
Mutual  Engineering  Association 
(FMEA).  Under  Factory  Mutual 
Research  Corporation  are  the  Standards 
Division,  Approvals  Division.  Research 
Division,  Loss  Operational  Analysis 
Department,  and  the  Administration 
Department.  Many  of  the  administrative 
and  operational  support  activities  for 
FMRC,  such  as  legal,  accounting,  and 
personnel,  are  provided  by  FMEC.  The    - 
Approvals  Division  of  FMRC  has 
responsibility  for  the  Facilities  and 
Procedures  Audits  (follow-up  program 
for  manufacturers);  however,  in  the 
United  States,  inspectors  are  provided 
by  F'MEA  while  overseas  they  are 
provided  by  Factory  Mutual 
International  (FMI).  The  Approvals 
Division  has  a  technical  staff  of 
approximately  75.  consisting  of  10 
managers.  51  engineers,  and  15 
technicians.  FMEA  has  approximately 
960  inspectors  and  FMI  300. 

The  West  Glocester  facility  occupies  a 
1500  acre  site.  The  main  building  totals 
some  30.260  square  feet.  Three  large  fire 
test  pads  and  the  associated  control 
room  occupy  most  of  this  space. 
Additional  facilities  at  West  Glocester 
include  a  large  hydraulics  laboratory 
and  a  structure  to  study  explosions  of 
combustible  dusts  and  flammable  gases 
or  vapors.  The  West  Glocester  facility 
has  a  staff  of  approximately  35. 
However,  most  of  the  facility  is  devoted 
to  the  testing  of  sprinkler  and  other  fire 
extinguishment  system. 

Audit  Structure 

A  new  audit  schedule  addresses  the 
frequency  of  audits  and  includes  the 
West  Glocester  facilities.  The  schedule 
also  includes  an  aggressive  approach  to 
resolving  identified  discrepancies. 

The  Facilities  and  Procedures  Audits 
(F&PA)  for  FMRC  Practices  and 
Procedures  provide  information  on  how 
to  perform  a  proper  and  successful 
Approvals  Division  Facilities  and 
Procedures  Audit  (F&PA).  This 
document  provides  guidance  on  the 
program,  scope  of  the  audits.  Areas  of 
Investigation  of  a  Manufacturers  Quality 
Assurance  Program,  and  the 
preparation,  plarming  and  conducting  of 
the  audit. 


The  frequency  of  audits  at  the 
manufacturing  site  are  monitored  to 
insure  the  yearly  minimum  (at  least 
quarterly  for  the  NRTL  program)  is 
maintained  and  is  in  accordance  with 
QAM  Section  17.4. 

Internal  Controls  (Quality  Assurance) 

The  Operations  and  Quality 
Assurance  Manual  documents  the 
procedures  for  controlling  the  quality  of 
operations  in  the  Approvals  Division. 
The  manual  includes  a  policy  statement 
and  methods  to  evaluate  and  correct 
quality  system  problems  and  includes 
the  necessary  ingredients  for  an 
effective  Quality  Assurance  Program. 

Portions  of  the  Operations  and 
Quality  Assurance  Manual  describe  the 
general  policy  requiring  outside  testing 
laboratories  to  meet  the  applicable 
quality  assurance  standards  of  the 
Approvals  Division.  The  Manual  does 
not  specify  which  outside  NRTL 
laboratories  are  acceptable,  only  that  the 
laboratory  must  meet  the  Approvals 
Division  quality  assurance 
requirements. 

The  Technical  Report  Format  is 
described  in  the  Operations  and  Quality 
Assurance  Manual  (OQAM).  and 
contains  the  name  and  address  of  the 
testing  location,  job  identification 
number,  name  and  address  of  the  client, 
facilities  and  procedures  audit 
inspection  results,  conclusion, 
signatures  and  other  relevant 
information. 

Another  section  of  the  Operations  and 
Quality  Assurance  Manual  addresses 
the  Record  Keeping  Requirements,  to 
include  the  retention  time  for  specific 
types  of  records. 

The  Follow-up  Program  is  also 
discussed  in  the  OQAM.  Initial  factory 
inspections  for  an  approval/listing 
process  are  normally  conducted  by  the 
Approvals  Division  personnel  (FMRC). 
Subsequent  follow-ups  are  commonly 
conducted  by  the  FMEA  District  Offices 
in  North  America,  and  by  FMI  in  other 
locations. 

Programs 

FMRC  administers  several  operational 
programs,  some  of  which  have  been  in 
effect  for  a  number  of  years.  Some  of 
these  programs  have  provided  the  test 
and  evaluation  data  for  products  that 
have  been  approved  and  are  still  t}eing 
supplied  by  manufacturers  for 
introduction  into  the  workplaces  of  the 
United  States. 

The  following  programs  have  been 
examined  and  found  to  be  acceptable  to 
OSHA  on  the  basis  of  the  procedures 
and  specific  criteria  as  detailed  in  60  FR 
12980.  March  9.  1995.  pertaining  to  the 
types  of  programs  and  procedures  that 


NRTLs  may  engage  in  under  the  OSHA/ 
NRTL  program.  See  Exhibit  2C,  an 
addendum  to  the  original  "On-Site 
Review  Report  (Survey)",  dated  March 
10.  1995.  (Exhibit  2B).  which  reviews 
the  following  programs  on  the  basis  of 
their  conformance  to  the  programs 
described  in  60  FR  12980.  March  9. 
1995.  "Nationally  Recognized  Testing 
Laboratories;  Clarification  of  the  Types 
of  Programs  and  Procedures". 

Basic  Program 

This  program  is  one  in  which  FMRC 
performs  all  of  the  necessary  product 
testing  and  evaluation  in-house  prior  to 
issuing  a  certification. 

Witnessed  Test  Data  Program 

This  program  is  utilized  when  such  as 
the  size,  complexity,  or  uniqueness  of  a 
product  requires  testing  at  the 
manufacturer's  or  other  outside 
laboratory's  facilities,  or  when  a 
manufacturer  is  entering  the  Laboratory 
Qualification  Program.  The  tests  are  in 
accordance  with  the  appropriate 
recognized  standard(s)  and  are 
witnessed  by  an  FMRC  technical 
representative.  The  specific  information 
required  by  the  FMRC  Operations  and 
Quality  Assurance  manual  to  insure 
equivalency  with  tests  conducted  at 
FMRC  is  recorded  in  the  Project  Data 
Record  (test  notebook). 

FMRC  Laboratory  Qualification  Program 

Since  1979,  manufacturers  of 
electrical  utilization  equipment  (process 
control  and  test  and  measuring 
instrumentation  for  use  in  ordinary 
"non-hazardous"  locations)  meeting 
specific  criteria,  have  been  allowed  to 
submit  test  data  to  FMRC  to  be  used  as 
a  part  of  the  approval  process.  The  data 
submitted  by  the  manufacturer  may  be 
used  in  lieu  of  tests  conducted  by  FMRC 
or,  at  its  discretion.  FMRC  may  conduct 
comparative  tests  to  insure  accurateness 
of  manufacturers'  supplied  data.  This 
includes  a  review  of  the  product 
submitted  for  approval. 

The  qualification  procedures  include 
on-site  assessments  and  an  evaluation 
for  usage  of  proper  standards.  cUent 
personnel,  testing  facilities  and 
verification  testing.  Part  of  the  program 
includes  periodic  review  visits. 

A  specific  department  of  the  client  is 
qualified  to  generate  the  necessary  test 
and  evaluation  information  that  a 
product  meets  the  appropriate 
standards.  Test  equipment,  calibration 
program,  test  personnel,  test  procedures, 
design  origination  and  change,  and  the 
marking  and  documentation  submittal 
are  specified  in  the  Laboratory 
Qualification  Report.  The  information 


and  a  sample  product  is  sent  to  FMRC 
for  its  review. 

The  program  allows  for  unannounced 
on-site  visits  to  the  manufacturer's 
facility  to  verify  compliance  with  the 
program.  An  up-to-date  fisting  is 
maintained  of  the  manufacturing 
laboratories  that  are  qualified  under  this 
program. 

International  Electrotechnical 
Commission  (lECj  CB  Scheme 

The  lEC-CB  Scheme  is  a  certification 
program  for  gaining  product  approval 
recognition  on  an  international  level. 
Products  tested  by  any  National 
Certification  Body  (NCB)  that 
participates  in  the  CB  Scheme  will  be 
accepted  for  approval  without  the  need 
for  retesting  in  other  member  (of  the  CB 
Scheme)  countries. 

Eligibility  in  the  CB  Scheme  requires 
that  members  be  recognized  by  their 
own  governments  as  an  accredited 
national  organization  having  the 
authority  to  issue  a  listing  or  place  a 
mark  on  products  that  meet  specific 
national  standards. 

FMRC  is  accredited  by  the  lEC  for 
testing  and  evaluating  electrical 
equipment  for  measurement,  control 
and  laboratory  use.  and  information 
processing  equipment  including 
electrical  business  equipment. 

Interlaboratory  Agreements 

FMRC  tests  products  for,  and  accepts 
test  data  from,  internationally 
recognized  laboratories  which  have 
interlaboratory  agreements  with  FMRC. 
The  laboratory  generating  the  test  data 
conducts  these  tests  in  accordance  with 
the  nationally  recognized  standards  of 
the  laboratory  certifying  the  product. 
Regularly  scheduled  audits  are 
conducted  at  each  laboratory  to  insure 
the  competence  of  the  laboratory.  The 
audits  include  a  review  of  personnel, 
test  equipment,  test  procedures, 
documentation  control,  and  quality  of 
operation. 

FMRC  asserts  that  it  may  accept 
components  which  have  been  tested  at 
other  laboratories  after  review  of  the  test 
report  and  any  additional  evaluation 
necessary.  The  evaluation  by  the 
applicant  includes  an  assurance  that  the 
other  laboratory 's  performance  meets 
the  level  that  FMRC  would  provide  had 
it  performed  the  service. 

Standards 

The  applicant  desires  recognition  for 
testing  and  certification  of  products 
when  tested  for  compliance  with  the 
following  test  standards,  which  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c): 
FMRC  1110— Indicator  Posts 


FMRC  1221— Backflow  Preventers 
FMRC  1321— Controllers  for  Electric 

Motor  Driven  Fire  Pumps 
FMRC  1333— Diesel  Engine  Fire  Pump 

Drivers 
FMRC  1635— Plastic  Pipe  and  Fittings 

for  Automatic  Sprinkler  Systems 
FMRC  3600— Electrical  Equipment  for 

Use  in  Hazardous  (Classified) 

Locations.  General  Requirements 
FMRC  3610— Intrinsically  Safe 

Apparatus  and  Associated 

Apparatus  for  Use  in  Class  I.  II  and 

III,  Division  1  Hazardous 

(Classified)  Locations 
FMRC  3611— Electrical  Equipment  for 

Use  in  Class  I,  Division  2;  Class  11, 

Division  2;  and  Class  III,  Division  1 

and  2  Hazardous  Locations  * 
FMRC  3615 —  Explosionproof  Electrical 

Equipment,  General  Requirements 
FMRC  3620— Purged  and  Pressurized 

Electrical  Equipment  for  Hazardous 

(Classified)  Locations 
FMRC  3810— Electrical  and  Electronic 

Test,  Measuring,  and  Process 

Control  Equipment 
FMRC  6051 — Safety  Containers  and 

Filling.  Supply  and  Disposal 

Containers 
FMRC  6310 — Combustible  Gas  Detectors 
FMRC  7812— Industrial  Trucks— LP- 

Gas 
FMRC  7816— Industrial  Trucks— LP- 

Gas  Dual  Fuel 
FMRC  7820— Industrial  Trucks- 
Electric 
ANSI  Z8.1 — Commercial  Laundry  and 

Drycleaning  Equipment  and 

Operations 
ANSI/ISA  S12. 12— Electrical  Equipment 

for  Use  in  Class  1,  Division  2, 

Hazardous  (Classified)  Locations 
ANSI/ISA  SI 2. 13.1— Performance 

Requirements  for  Combustible  Gas 

Detectors 
ANSI/ISA  S12. 15— Hydrogen  Sulfide 

Detection  Instruments 
ANSI/ISA  S82.01— Electrical  and 

Electronic  Test.  Measuring 

Equipment 
ANSI/ISA  S82.02— Electrical  and 

Electronic  Test  and  Measuring 

Equipment 
ANSI/ISA  S82.03— Electrical  and 

Electronic  Process  Measuring  and 

Control 
ANSI/NEMA  ICS  2— Industrial  Control 

Devices.  Controllers  and 

Assemblies 
ANSI/NEMA  250— Enclosures  for 

Electrical  Equipment 
ANSI/NFPA  11 — Low  Expansion  Foam 

and  Combmed  Agent  Systems 
ANSI/NFPA  11  A— Medium-  and  High- 
Expansion  Foam  Systems 
ANSI/NFPA  12— Carbon  Dioxide 

Extinguishing  Svstems 
ANSI/NFPA  12A— Halon  1301  Fire 

Extinguishing  Agent  Systems 
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ANSI/NFPA  13— Installation  of 

Sprinkler  Systems 
ANSI/NFPA  16— Deluge  Foam-Water 

Sprinkler  and  Spray  Systems 
ANSI/NFPA  17— Dry  Chemical 

Extinguishing  Systems 
ANSI/NFPA  20— Centrifugal  Fire 

Pumps 
ANSI/NFPA  72— Installation. 

Maintenance,  and  Use  of  Protective 

Signaling  Systems 
ANSI/UL  8 — Foam  Fire  Extinguishers 
ANSI/UL  38— Manually  Actuated 

Signaling  Boxes  for  Use  With  Fire- 
Protective  Signaling  Systems 
ANSI/UL  154— Carbon-Dioxide  Fire 

Extinguishers 
ANSI/UL  162 — Foam  Equipment  and 

Liquid  Concentrates 
ANSI/UL  299— Dry  Chemical  Fire 

Extinguishers 
ANSI/UL  346— Waterflow  Indicators  for 

Fire  Protective  Signaling  Systems 
ANSI/UL  347— High-Voltage  Industrial 

Control  Equipment 
ANSI/UL  506— Electric  Industrial 

Control  Equipment 
ANSI/UL  558— Industrial  Trucks, 

Internal  Combustion  Engine- 
Powered 
ANSI/UL  583— Electric-Battery-Powered 

Industrial  Trucks 
ANSI/UL  626— 2  V2  Gallon  Stored- 

Pressure,  Water-Type  Fire 

Extinguishers 
UL  664 — Commercial  (Class  IV)  Electric 

Dry-Cleaning  Machines 
ANSI/UL  674— Electric  Motors  and 

Generators  for  Use  in  Hazardous 

(ClassiTied)  Locations 
ANSI/UL  698— Industrial  Control 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  711— Fire  Extinguishers. 

Rating  and  Fire  Testing  of 
ANSI/UL  753 — Alarm  Accessories  for 

Automatic  Water-Supply  Control 

Valves 
ANSI/UL  781— Portable  Electric 

Lighting  Units  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  823— Electric  Heaters  for  Use 

in  Hazardous  (Classified)  Locations 
ANSI/UL  827— Central-Stations  for 

Watchmen.  Fire- Alarm,  and 

Supervisory  Services 
ANSI/UL  844— Electric  Lighting 

Fixtures  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  863— Electric  Time-Indicating 

and  -Recording  Appliances 
ANSI/UL  864— Control  Units  for  Fire- 
Protective  Signaling  Systems 
ANSI/UL  877— Circuit  Breakers  and 

Circuit-Breaker  Enclosure  for  Use  in 

Hazardous  (Classified]  Locations 
ANSI/UL  886— Electrical  Outlet  Boxes 

and  Fittings  for  Use  in  Hazardous 

(Classified)  Locations 


ANSI/UL  894 — Switches  for  Use  in 
Hazardous  (Classified)  Locations 

ANSI/UL  913— Intrinsically  Safe 
Apparatus  and  Associated 
Apparatus  for  Use  in  Class  I.  II.  and 
III.  Division  I.  Hazardous 
(Classified)  Locations 

ANSI/UL  1002— Electrically  Operated 
Valve  for  Use  in  Hazardous 
(Classified)  Locations 

ANSI/UL  1058— Halogen  Agent 
Extinguishing  System  Units 

ANSI/UL  1093— Halogenated  Agent  Fire 
Extinguishers 

ANSI/UL  1203— Explosion-Proof  and 
Dust-Ignition-Proof  Electrical 
Equipment  for  Use  in  Hazardous 
(Classified)  Locations 

UL  1206 — Electric  Commercial  Clothes- 
Washing  Equipment 

ANSI/UL  1207— Sewage  Pumps  for  Use 
in  Hazardous  (Classified)  Locations 

UL  1236 — Electric  Battery  Chargers 

UL  1240 — Electric  Commercial  Clothes- 
Drying  Equipment 

ANSI/UL  1254— Pre-Engineered  Dry 
Chemical  Extinguishing  System 
Units 

ANSI/UL  1262— Laboratory  Equipment 

ANSI/UL  1555— Electric  Coin-Operated 
Clothes-Washing  Equipment 

ANSI/UL  1556— Electric  Coin-Operated 
Clothes-Drying  Equipment 

Preliminary  Finding 

The  Factory  Mutual  Research 
Corporation  addressed  all  of  the  criteria 
which  had  to  be  met  for  recognition  as 
an  NRTL  in  its  initial  application  and  in 
its  further  correspondence.  For  example, 
the  applicant  submitted  a  Ust  of  its  test 
equipment  and  instrumentation;  a  roster 
of  its  personnel  including  resumes  of 
those  in  key  positions  and  copies  of 
position  descriptions;  copies  of  a  typical 
test  report,  a  factory  inspection  form 
and  an  inspection  summary;  a  summary 
of  its  listing,  labeling,  and  follow-up 
services:  a  statement  of  its 
independence  as  a  testing  laboratory; 
and  a  copy  of  its  Operations  and  Quality 
Assurance  Manual  including  a 
description  of  its  documentation, 
calibration  system,  appeals  procedures, 
recordkeeping  and  operational 
procedures. 

Nine  major  areas  were  examined  in 
depth  in  carrying  out  the  laboratory 
surveys:  Facility:  test  equipment; 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel. 

The  discrepancies  noted  by  the  survey 
teams  in  the  on-site  evaluations.  |Ex. 
28(1)1.  were  adequately  responded  to  by 
the  applicant  prior  to  the  preparation  of 
the  survey  report  and  are  included  as  a 
integral  part  of  the  report. 


With  the  preparation  of  the  final 
survey  reports  of  the  Factory  Mutual 
Research  Corporation,  the  survey  team 
was  satisfied  that  the  testing  facilities 
appeared  to  meet  the  necessary  criteria 
required  by  the  standard,  and  so  noted 
in  the  On-Site  Review  Report  (Survey). 
(See  Ex.  2B). 

Following  a  review  of  the  application 
file  and  the  on-site  survey  reports  of  the 
FMRC  Norwood,  Massachusetts  and  the 
West  Glocester.  Rhode  Island  facilities, 
the  NRTL  Recognition  Program  staff 
concluded  that  the  applicant  appeared 
to  have  met  the  requirements  for 
renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  above  noted  facilities 
and,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  Factory 
Mutual  Research  Corporation  facilities 
for  which  accreditation  was  requested 
(Norwood,  MA  and  West  Glocester,  RI) 
can  meet  the  requirements  for  renewal 
of  its  recognition  as  required  by  29  CFR 
1910.7. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  as  well  as  Appendix 
A.  of  29  CFR  1910.7.  Submission  of 
pertinent  written  documents  and 
exhibits  shall  be  made  no  later  than  May 
30,  1995,  and  must  be  addressed  to  the 
NRTL  Recognition  Program,  Office  of 
Variance  Determination,  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Copies  of  the 
FMRC  application,  the  laboratory  survey 
report,  and  all  submitted  comments,  as 
received,  (Docket  No.  NRTL-3-93),  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N  2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
(Factory  Mutual  Research  Corporation) 
satisfies  the  requirements  for  renewal  of 
its  recognition  as  an  NRTL  will  be  made 
on  the  basis  of  the  entire  record 
including  the  public  submissions  and 
any  further  proceedings  that  the 
Assistant  Secretary  may  consider 
appropriate  in  accordance  with 
Appendix  A  of  §  1910.7. 


UMI 


Signed  at  Washington.  DC.  this  22nd  day 
of  March  1995. 

loseph  A.  Dear, 

Assistant  Secretary. 

jFR  Doc.  95-7675  Filed  3-28-95;  8:45  am) 

BILLING  CODE  4510-2e-M 

[Docket  No.  NRTL-4-93] 

Underwriters  Laboratories 
Incorporated 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Application  for 
Renewal  of  Recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  and 
Preliminary  Finding. 

SUMMARY:  This  notice  announces  the 
application  of  the  UnderuTiters 
Laboratories  Incorporated  for  renewal  of 
its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  May  30, 
1995. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue, 
.N.W.,  Room  N3653.  Washington,  D.C. 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
NRTL  Recognition  Program, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N3653,  Washington,  D.C.  20210. 

Notice  of  Application 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  Underwriters 
Laboratories  Incorporated  (UL)  has 
made  application  pursuant  to  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  (84  Stat.  1593,  29 
U.S.C.  655),  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033),  and  29  CFR 
191 0.7 Tor  renewal  of  its  recognition  for 
the  following  facilities  as  a  Nationally 
Recognized  Testing  Laboratory. 

The  addresses  of  the  laboratories 
covered  by  this  application  are: 
333  Pfingsten  Road,  Northbrook,  Ilhnois 

60062 
1285  Walt  Whitman  Road,  Melville. 

Long  Island,  New  York  11747 
1655  Scott  Boulevard,  Santa  Clara, 

Cahfomia  95050 
12  Laboratory  Drive.  P.O.  Box  13995, 

Research  Triangle  Park,  North 

Carolina  27709 
2600  NW.  Lake  Road,  Camas. 

Washington  98607 
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UL  International  Limited,  Veristrong 
Industrial  Centre,  Block  B,  14th  Floor, 
34  Au  Pui  Wan  Street,  Fo  Tan  Sha 
Tin,  New  Territories,  Hong  Kong 

UL  International  Services,  Ltd.,  3rd 
Floor,  No.  35,  Chung  Yang  South 
Road,  Section  2,  Pei  Tou  11237. 
Taipei,  Taiwan 

Background 

When  OSHA  published  its  standard 
for  NRTLs  at  29  CFR  1910.7,  it 
temporarily  recognized  Underwriters 
Laboratories  Incorporated  (UL)  and 
Factory  Mutual  Research  Corporation 
(FMRC).  Both  organizations  had  already 
been  referenced  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  as  acceptable  organizations  for 
testing  or  certifying  certain  workplace 
equipment  and  materials.  Appendix  A 
of  section  1910.7  stated,  in  part,  that 
Underwriters  Laboratories  Incorporated 
was  recognized  temporarily  as  a 
nationally  recognized  testing  laboratory 
by  the  Assistant  Secretary  for  a  five-year 
period  from  Jime  13,  1988  through  June 
13,  1993.  At  the  end  of  this  five-year 
period. UL  was  required  to  apply  for 
renewal  of  that  OSHA  recognition 
utilizing  certain  specified  procedures. 
UL  has  applied  for  renewal  of  its 
recognition  as  an  NRTL  within  the 
specified  time  frame  (application  dated 
September  30,  1993)  and  retains 
temporary  recognition  pending  OSHA's 
final  decision  in  this  renewal  process. 

Application 

According  to  the  applicant. 
Underwriters  Laboratories  Inc.,  is  an 
independent,  not-for-profit  product 
safety  certification  organization,  which 
was  founded  in  1894.  UL  has  requested 
accreditation  for  its  five  major  domestic 
certification  locations,  including  its 
newest  facility  at  Camas,  Washington, 
and  two  overseas  subsidiaries. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  renewal  of  its  recognition  to 
certify  products  in  the  areas  of  testing 
which  it  has  specified. 

Underwriters  Laboratories  Inc.  states 
that  its  application  demonstrates  that  for 
each  specified  item  of  equipment  or 
material  to  be  certified,  it  has  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  quality 
control  and  calibration  programs)  to 
perform  testing  and  examination  of 
equipment  and  materials  for  workplace 
safety  purposes  to  determine 
conformance  with  appropriate  product 
test  standards. 

It  also  claims  that  it  supplies,  to  the 
extent  needed  for  the  particular 


equipment  or  materials  listed,  labeled  or 
accepted,  the  following  control  or 
services:  Implementation  of  control 
procedures  for  identifying  UL  Certified 
equipment  or  materials;  inspection  of 
the  run  of  production  of  such  items  at 
factories;  and  conducting  of  field 
inspections. 

UL  states,  further,  that  it  is  completely 
independent  of  employers  subject  to  the 
tested  equipment  requirements  and  of 
any  manufacturers  or  vendors  of 
equipment  or  materials  being  tested  for 
these  purposes. 

The  applicant  maintains  that  it  has 
effective  procedures  for  reports  that  are 
objective  and  without  bias;  and  for 
handling  complaints  and  disputes  under 
a  fair  and  reasonable  system. 

In  summary,  UL  claims  that  it  has  the 
experience,  expertise,  personnel, 
organization,  equipment,  and  facilities 
suitable  for  renewal  of  its  accreditation 
as  an  OSHA  Nationally  Recognized 
Testing  Laboratory. 

UL's  application  (Exhibit  2A) 
consisted  of  the  following  segments 
which,  it  states,  demonstrate  the  above 
claims: 

Section  1 — Introduction,  purpose  and 
format;  Section  2 — Scope  and 
Application,  standards  sought  for 
recognition;  Section  3 — Organizational 
Data,  applicant's  background,  history. 
owTiership,  testing  locations  and 
external  organizations  used  for  technical 
support;  Section  4— Affiliation, 
statement  of  independence;  Section  5 — 
Personnel,  numbers  and  job 
descriptions  of  and  training  programs 
for  technical  staff,  identification  and 
qualifications  of  key  personnel;  Section 
6 — Services  Provided,  services  provided 
certification  marks,  reports  and  records, 
follow-up  inspection  program  and 
testing,  and  various  programs  involving 
client  participation;  Section  7 — Testing 
Experience,  testing  experience, 
standards  writing  activity,  and 
identification  of  various  accreditations; 
Section  8 — Control  Programs,  quality 
improvement  system  including  Quality 
Control  Manual,  recording  and  control 
of  data,  supervision  of  samples,  access 
security  system,  test  procedures,  lab 
personnel  qualifications  and  test 
equipment  records,  standards,  codes 
and  regulations  distribution,  and 
uniform  requirements  interpretations; 
Section  9 — Appeals  Procedures/ 
Procedures  and  Reports,  appeals  system, 
and  product  field  reports:  Section  10 — 
Test  Equipment,  appropriateness  and 
calibration  of  test  equipment;  Section 
11 — Facilities,  size  and  adequacy  of 
each  facility;  and  Section  12 — 
Supplemental  Information — 
representative  NRTL  program  form. 
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Facilities 

Underwriters  Laboratories  Inc.  has 
five  main  test  facilities  located  in  the 
United  States,  and  two  subsidiary 
laboratories  in  Asia.  They  are  located  in 
Northbrook.  IL;  Melville.  NY;  Santa 
Clara.  CA;  Research  Triangle  Park.  NC; 
Camas.  WA;  Taipei.  Taiwan;  and.  Hong 
Kong. 

The  Northbrook.  Illinois  facility 
contains  the  corporate  headquarters  and 
is  the  center  for  developing  and 
distributing  documents  for  the 
organization.  It  consists  of  three 
separate  testing  complexes,  ttie  largest 
of  which  contains  the  headquarters 
offices  and  the  majority  of  the  testing 
laboratories.  Contained  within  this 
complex  are  the  Standards  Division. 
Follow-Up  Services  Division.  Legal. 
Engineering  Services  Division, 
Administrative  Division.  Accounting, 
and  External  Affairs  Division.  Roughly 
36  percent  of  the  approximately  1700 
employees  comprise  the  technical  staff 
at  Northbrook. 

All  hazardous  location  testing  is 
conducted  at  Northbrook.  This  facility, 
as  do  each  of  the  others,  performs 
testing  and  follow-up  services  for 
certain  of  UL's  client  base.  Normally, 
each  facility's  clients  are  located  within 
their  own  geographical  area. 

Other  sjjecifics  of  the  Northbrook 
facility  are  contained  in  the  Northbrook 
Report.  Exhibit  2B,  under  headings 
pertaining  to  facilities,  test  equipment, 
calibration  program,  test  and  evaluation 
procedures,  test  reports,  records,  quality 
assurance,  follow-up  listing  program, 
personnel,  recognized  third  party 
testing,  manufacturing  site  data,  outside 
rental  equipment,  and  third  party 
contract  services.  In  most  instances,  the 
procedures  at  the  other  four  U.S. 
locations  track  those  found  at 
Northbrook.  as  do  many  of  the 
procedures  at  both  the  Taiwan  and 
Hong  Kong  facilities. 

The  Melville.  New  York  facility 
houses  the  East  and  West  International 
Inspection  Services  department  that 
manages  the  follow-up  inspections  for 
products  manufactured  overseas.  Each 
US  based  UL  facility  has  an 
International  Inspection  Coordinator 
who  functions  on  behalf  of  both  the  East 
and  West  International  Inspection 
Services  (IIS). 

The  IIS  is  divided  into  two  sections 
for  administrative  purposes — Eastern 
and  Western.  The  Eastern  section 
includes  inspection  centers  in  Asia. 
Australasia.  Indian  subcontinent  and 
Canada.  In  addition,  the  Eastern  Section 
coordinates  the  follow-up  and 
engineering  services  for  China.  The 
Western  section  includes  Mexico. 


Central  and  South  America,  the 
Caribbean.  Africa.  Europe,  and  the  Near 
and  Middle  East. 

UL  maintains  its  own  overseas 
inspection  centers  in  many  countries 
and  also  contracts  out  inspections  to 
other  inspection  services.  Many  of  these 
contracted  inspection  services  have 
been  in  place  for  over  30  years.  The 
services  are  performed  by  private 
inspection  companies,  by  government 
inspection  agencies,  or  by  a  quasi- 
governmental  agency  similar  to  our 
Postal  Service. 

The  facilities  located  at  Research 
Triangle  Park.  North  Carolina.  Santa 
Clara,  California  and  Camas, 
Washington  utilize  procedures 
essentially  similar  to  those  as 
Northbrook  and  normally  perform 
testing  and  follow-up  services  for  clients 
located  within  their  geographical  areas. 

The  technical  staff  at  Camas. 
Washington,  the  newest  facility,  is 
comprised  of  some  22  employees.  The 
laboratory  conducts  electrical/electronic 
testing.  The  equipment  not  available  is 
purchased  or  loaned  to  Camas  from 
other  UL  offices  if  required  for  short- 
term  periods. 

The  Hong  Kong  and  Taiwan  facilities 
conduct  testing  and  perform  evaluations 
for  clients  located  in  the  Far  East. 
However,  a  client  may  choose  to  have 
the  testing  and  evaluation  done  at  one 
of  the  U.S.  facilities. 

The  Hong  Kong  facility  provides 
testing  support  for  the  UL  programs  for 
clients  in  Hong  Kong.  China,  and 
Australasia.  This  office  has  been  open 
since  1988. 

In  the  Hong  Kong  area  the  testing 
laboratory  and  inspection  services  are 
housed  in  the  same  building.  UL  staff  of 
the  Inspection  and  Administration 
Services  monitors  the  China  National 
Import  &  Export  Commodities 
Inspection  Corporation  (CCIC)  for 
inspections  carried  out  in  China,  which 
are  controlled  out  of  the  UL  Melville 
office.  The  staff  also  performs  the 
inspections  in  Hong  Kong. 

The  UL  laboratory  in  Taiwan  has  been 
in  existence  for  over  20  years,  and 
performs  services  for  clients  within  its 
geographical  area.  The  Follow-Up 
Services  Office  in  Taiwan  (the 
Administration  and  Inspection  Services 
Office)  has  been  in  existence  for  about 
10  years. 

The  latest  test  standards  are  supplied 
from  the  Northbrook  Office  for  both 
locations. 

Neither  facility  rents  equipments  or 
subcontracts  testing.  Products  that 
cannot  be  tested  because  of  the  lack  of 
equipment  are  generally  sent  to  a  UL 
laboratory  facility  in  the  United  States. 


Senior  management  personnel  are 
rotated  from  stateside  appointments  to 
positions  in  both  the  Hong  Kong  and  the 
Taiwan  offices. 

All  official  UL  records  are  in  English. 
Some  files  contain  translations  and 
notes  that  are  in  other  languages. 
Agreements  between  clients  and  the 
laboratory  are  in  English.  The  required 
files  for  the  record  system  are  the  same 
as  those  required  for  products  that  are 
processed  through  one  of  the  UL 
laboratories  in  the  United  States. 

Specifics  of  the  on-site  investigations 
for  all  of  the  facilities  may  be  found  in 
the  On-Site  Review  Reports  (Surveys). 
Exhibits  2B  and  2C.  Interested  persons 
are  invited  to  review  these  reports. 

UL  also  maintains  offices  in  Atlanta. 
Baltimore.  Boston,  Dallas,  Minneapolis, 
Portland.  Norman  (OK),  and  Seattle. 
Staff  at  these  locations  provide 
engineering  services  to  clients  in  their 
geographical  area,  and  report  directly  to 
one  of  the  five  domestic  offices  where 
their  work  is  reviewed. 

Internal  Controls  (Quality  Assurance) 

The  UL  Quality  Assurance  (QA) 
Program  is  documented  in  a  number  of 
manuals  that  address  various  functions. 
There  is  not  a  single  overall  document 
called  a  QA  Manual  which  alone 
defines  the  corporate  QA  policy.  The 
Engineering  Department  Manual  (EDM) 
has  many  of  the  elements  normally 
associated  with  a  QA  Manual  and 
provides  general  corporate  direction. 
Some  of  the  elements  that  are  addressed 
are:  work  definitions,  costing 
guidelines,  agreement  forms,  files,  test 
waiving,  follow-up  services  policy, 
client-agent  relations,  products  in 
foreign  countries,  and  confidentiality. 
This  document  is  presently  under 
revision.  A  program  for  continuous 
quality  improvement  is  in  place.  The  Q- 
Plus  program  utilizes  an  employee  team 
concept  for  continuous  quality 
improvement. 

The  Laboratory  Operations  Manual 
(LOM)  outlines  the  laboratory  quality 
program  and  establishes  minimum 
guidelines  for  such  functions  as 
development  of  forms,  data 
requirements,  equipment  maintenance 
and  calibration,  report  reviewing, 
auditing,  identification  of  applicable 
tests,  and  corrective  action  procedures. 
The  LOM  also  establishes  policies  for 
test  standards,  test  equipment,  qualified 
personnel,  laboratory  procedures  and 
documentation,  and  self-monitoring  and 
self-improvement. 

The  Follow-Up  Services  (FUS) 
Manual  provides  guidance  for  field 
inspectors  who  monitor  product 
manufacturing  under  the  applicant's 
FUS  Agreement.  This  Manual  provides 


the  day-to-day  operational  guidance  for 
inspection  personnel.  Other  major 
departments  utilize  their  own  manuals 
for  providing  day-to-day  direction. 

For  the  purpose  of  consistent 
application  of  requirements  in  the 
standards,  a  program  is  in  place  which 
provides  the  controls  and  flexibility  for 
developing  and  interpreting  standards. 
Each  location  has  a  designated  engineer 
who  is  responsible  for  the 
interpretations  for  a  particular  standard. 
One  engineer  is  the  primary  designated 
engineer,  and  is  responsible  for  the 
coordination  of  all  other  designated 
engineers  as  well  as  insuring  the 
consistency  of  all  interpretations. 

Relative  to  the  NRTL  program,  the 
Engineering  Department  and  Laboratory 
Operations  manuals  are  the  main 
documents  in  the  UL  organization.  The 
LOM  is  considered  as  corporate  policy 
and  its  purpose  is  to  provide  a 
framework  for  procedures  and  controls 
to  assure  that  the  requisite  degrees  of 
accuracy  are  achieved. 

Programs 

UL  operates  a  variety  of  services  and 
organizational  programs.  Some  of  the 
programs  have  been  in  effect  for 
decades,  and  have  provided  the  test  and 
evaluation  data  for  products  that  have 
been  approved  and  are  still  being 
supplied  by  manufacturers  for 
introduction  into  the  workplaces  of  the 
United  States. 

The  following  programs  have  been 
examined  and  found  to  be  acceptable  to 
OSHA  on  the  basis  of  the  procedures 
and  specific  criteria  as  detailed  in  60  FR 
12980,  March  9,  1995,  pertaining  to  the 
types  of  programs  and  procedures  that 
NRTLs  may  engage  in  under  the  OSHA/ 
NRTL  program.  See  Exhibits  2C  and 
2C(1),  concerning  the  survey  and 
acceptance  of  the  Camas,  Washington 
facility,  dated  March  10.  1995.  which 
also  review  jmd  recommend  inclusion 
of  the  following  programs  on  the  basis 
of  their  conformemce  to  the  programs 
described  in  60  FR  12980,  March  9. 
1995.  "Nationally  Recognized  Testing 
Laboratories;  Clarification  of  the  Types 
of  Programs  and  Procedures"  (Exhibit 
8). 

Basic  Program 

This  program  is  one  in  which  UL 
performs  all  of  the  necessary  product 
testing  and  evaluation  in-house  prior  to 
issuing  a  certification. 

Witnessed  Test  Data  Program 

This  program  involves  the  use  of  UL 
Technical  Personnel  at  a  manufacturer's 
lest  site  to  witness  testing  for  products 
that  will  be  listed  by  UL.  The 
manufacturer's  facilities  used  for  this 


purpose  are  qualified  by  the  UL 
engineering  department.  The  follow-up 
program  is  the  normal  one  for  that 
product  and  manufacturer  (Ex.  2B. 
Santa  Clara  Report.  Section  11). 

Client  Agent  Program  (CAP) 

This  program  qualifies  intermediaries 
that  interface  between  UL  and  the 
client.  This  usually  involves  overseas 
clients  utilizing  US  based  agents.  This 
program  qualifies  the  intermediaries  in 
administrative  areas,  technical  areas,  or 
in  a  com'bination  of  both.  An 
intermediary  that  is  qualified  in  the 
technical  areas  can  perform  testing  on 
behalf  of  the  client.  The  Client  Agent 
Program  does  not  prohibit  an  agent  from 
providing  technical  advice  on 
modifications  to  the  product  in  order  to 
meet  the  requirements  of  the  standard. 
However,  the  CAP  program  is  not 
intended  to  qualify  agents  in  providing 
technical  advice  to  clients. 
Administratively  qualified 
intermediaries  provide  documentation, 
drawing,  and  translation  support  for  the 
client. 

China  National  Import  and  Export 
Commodities  Inspection  Corporation 
(CCIC)  Inspection  Program 

The  CCIC  is  a  Chinese  government 
organization  that  is  retained  by  the  UL 
Inspection  Services  to  perform  follow- 
up  inspections  in  China.  This 
inspection  program  is  under  the 
oversight  control  of  UL  personnel 
through  the  Hong  Kong  facility,  and  the 
International  Inspection  Services 
Department  (Ex.  2b.  Melville  Report, 
Sections  8  &  13). 

National  Certification  Body  (NCB) 

Underwriters  Laboratories  is  one  of 
five  NRTLs  that  are  participants  in  the 
International  Electrotechnical 
Commission  (lEC)  Certification  Body 
(CB)  Scheme.  This  is  an  international 
program  that  allows  laboratories 
accredited  as  Certified  Bodies  to 
exchange  test  reports  with  each  other 
during  the  process  of  certifying 
products.  The  lEC  has  allowed  NRTLs  to 
participate  in  this  Scheme  because  they 
have  been  accredited  by  OSHA.  The  lEC 
requires  governmental  oversight  for 
participants. 

Client  Test  Data  Program  (CTDP) 

This  program  is  the  most  extensively 
used  and  the  basic  program  that 
involves  client  participation.  This 
program  involves  the  systematic 
qualification  of  the  client  by  reviewing 
their  laboratory,  environmental  controls, 
testing  instrumentation,  electrical  power 
system,  the  client  personnel  involved  in 
the  program,  the  access  to  the  latest  UL 


standards,  mutual  testing,  confidence 
building  and  the  correlation  of  the 
testing  packages  with  UL  test  results. 
Specific  test  information  is  required  to 
be  submitted  and  UL  performs 
verification  testing  at  intervals  not 
known  by  the  participant.  There  is  no 
change  in  surveillance  conducted  by 
UL's  follow-up  services.  There  is  an 
additional  review  conducted  by  UL 
engineering  personnel  that  is  conducted 
at  least  yearly  to  assess  the  participant's 
continued  capability  to  be  in  the 
program.  (See  Ex.  2B.  Research  Triangle 
Park  and  Santa  Clara  Reports.  Section 
11). 

Compliance  Management  and  Product 
Assurance  Program  (COMPASS) 

This  program  is  a  voluntary  process 
that  allows  qualified  manufacturers  that 
have  successfully  utilized  the  CTDP 
Program  to  perform  limited  self 
evaluation  and  testing  within  specified 
categories. 

For  minor  changes  to  already  listed 
products,  the  client  reviews  the  changes 
and  performs  any  needed  tests,  and 
continues  to  use  the  listing  mark.  The 
client  submits  the  documentation  to  UL 
for  review.  If  the  product  does  not 
comply,  the  manufacturer  is  required  to 
remove  the  UL  marks.  This  procedure 
for  handling  minor  changes  was 
designed  to  handle  the  real  life 
situations,  such  as  a  purchasing 
department  electing  to  purchase  an 
alternate  switch.  Rather  than  wait  for  a 
variation  notice  to  be  issued  by  UL's 
follow-up  services  representative,  this 
path  serves  to  keep  the  client  and  UL  in 
close  contact  between  inspections. 
Minor  changes  are  defined  as 
modifications  which  involve  the  use  of 
an  alternate  or  optional  component  in  a 
previously  accepted  product.  An 
example  is  the  substitution  of  a 
comparable  switch  from  a  different 
manufacturer,  or  the  change,  of 
horsepower  of  a  motor. 

For  major  changes  or  new  products 
the  client  must  submit  a  sample  and  all 
documentation  to  UL  for  review. 
Depending  upon  the  situation.  UL  may 
determine  that  the  nature  of  the  change 
and  experience  with  the  client  and 
testing  associated  are  such  that 
additional  verification  testing  is  not 
necessary.  In  this  situation.  UL  will 
authorize  the  use  of  the  listing  mark. 

UL  may  determine  that  immediate 
verification  testing  is  not  needed.  In  this 
situation,  the  authorization  to  use  the 
Listing  mark  is  given  but  verification 
testing  is  conducted  later.  In  all  cases, 
verification  testing  is  conducted  for  new 
products.  In  all  situations  where 
verification  testing  is  needed,  if 


UMi 


16174  Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  60  /  Wednesday.  March  29,  1995  /  Notices 


16175 


l^tl 


^1« 


correlation  does  not  exist,  the  listing 
marks  must  be  removed. 

The  follow-up  program  and 
engineering  department  audits  are  the 
same  as  with  CTDP,  and  an  additional 
audit  of  the  client's  quality  system  is 
performed.  Both  CTDP  and  COMPASS 
involve  UL  making  a  determination  of 
the  compliance  of  the  product  writh  the 
standard  at  some  point  in  the  process. 
(See  Ex.  2B,  Research  Triangle  Park  and 
Santa  Clara  Reports,  Section  11). 

Total  Certification  Program  (TCP) 

This  program  parallels  the 
manufacturer  and  UL  in  a  combined 
evaluation  of  products.  This  is  in 
contrast  to  the  sequential  process  that  is 
used  under  the  COMPASS  program 
where  the  manufacturer  tests  and 
evaluates  and  then  submits  the 
information  to  UL. 

The  program  involves  the  testing  and 
evaluation  of  a  product  by  the 
manufacturer,  and  also  the 
manufacturer's  determination  of 
compliance  with  a  standard.  The 
manufacturer  is  subject  to  continuous 
involvement  with  UL  throughout  the 
design  and  production  of  the  product. 
UL  conducts  regular  audits  throughout 
the  process  including  verification 
testing.  Similar  to  the  COMPASS 
program,  the  manufacturer  must  qualify 
for  this  program  by  demonstrating  the 
ability  to  test  and  evaluate  a  product 
and  it  must  have  a  viable  quality 
assurance  program,  in  addition  to 
having  the  personnel  and  equipment  to 
provide  creditable  results.  In  all  cases, 
it  is  UL  who  authorizes  the  use  of  the 
listing  mark.  The  manufacturer  is 
audited  four  times  a  year  by  the  UL 
engineering  staff,  and  twice  a  year  the 
manufacturer's  quality  assurance 
program  is  reviewed.  Follow-up 
inspectors  continue  to  conduct  follow- 
ups. 

Audit  Structure 

Corporate  level  audits  are  performed 
yearly  while  site  or  operational  audits 
are  performed  semi-annually.  Many  of 
the  documented  audit  programs  are 
relatively  new  and  a  long  term  historical 
record  does  not  exist.  UL  has  an  audit 
schedule  listing  for  1993  and  1994  that 
has  been  followed,  and  addresses 
various  operating  units  of  the 
organization. 

Standards 

Underwriters  Laboratories  Inc.  desires 
recognition  for  testing  and  certiHcation 
of  products  when  tested  for  compliance 
with  the  following  test  standards,  which 
are  appropriate  within  the  meaning  of 
29  CFR  1910.7(c): 


ANSI  Z21.  lb— Household  Cooking  Gas 

Appliances 
ANSI  Z21.5.1— Gas  Clothes  Dryers- 
Type  1 
ANSI  Z21.5.2— Gas  Clothes  Dryers- 
Type  2 
ANSI  Z21. 10.1— Gas  Water  Heaters- 
Automatic  Storage  Type  Water 

Heaters  with  Inputs  of  70,000  Btu 

Per  Hour  or  Less 
ANSI  Z21. 10.2— Water  Heaters— 

Sidearm  Type  Water  Heaters 
ANSI  Z21. 10.3— Water  Heaters- 
Circulating  Tank,  Instantaneous  and 

Large  Automatic  Storage  Type 

Water  Heaters 
ANSI  Z21. 11.1— Gas-Fired  Room 

Heaters — Vented  Room  Heaters 
ANSI  Z21.1 1.2— Gas-Fired  Room 

Heaters — Univented  Room  Heaters 
ANSI  Z21.12 — Listing  Requirements  for 

Draft  Hoods 
ANSI  Z21.13 — Gas-Fired  Low-Pressure 

Steam  and  Hot  Water  Heating 

Boilers 
ANSI  Z21.14 — Approval  Requirements 

for  Industrial  Gas  Boilers 
ANSI  Z2 1.1 5— Manually  Operated  Gas 

Valves 
ANSI  Z21.16 — Gas  Unit  Heaters 
ANSI  Z21.17 — Domestic  Gas  Conversion 

Burners 
ANSI  Z21.18 — Gas  Appliance  Pressure 

Regulators 
ANSI  Z2 1.1 9— Refrigerators  Using  Gas 

Fuel 
ANSI  Z21.20 — Automatic  Gas  Ignition 

Systems  and  Components 
ANSI  Z21. 21— Automatic  Valves  for  Gas 

Appliances 
ANSI  Z21.22— Relief  Valves  and 

Automatic  Gas  Shutoff  Devices  for 

Hot  Water  Supply  System 
ANSI  Z21.23— Gas  Appliance 

Thermostats 
ANSI  Z21.29 — Listing  Requirements  for 

Furnace  Temperature  Limit 

Controls  and  Fan  Controls 
ANSI  Z21.35— Gas  Filters  on 

Appliances 
ANSI  Z21.37 — Approval  Requirements 

for  Dual  Oven  Type  Combination 

Gas  Ranges 
ANSI  Z21. 40.1— Gas-Fired  Absorption 

Summer  Air  Conditioning 

Appliances 
ANSI  Z21. 41— Quick-Disconnect 

Devices  for  Use  with  Gas  Fuel 
ANSI  Z21. 42— Gas-Fired  Illuminating 

Appliances 
ANSI  Z21. 44— Gas-Fired  Gravity  and 

Fan  Type  Direct  Vent  Wall 

Furnaces 
ANSI  Z21. 45— Flexible  Connectors  of 

Other  Than  All-Metal  Construction 

for  Gas  Appliances 
ANSI  Z2 1.4 7— Gas- Fired  Gravity  and 

Forced  Air  Central  Furnaces 
ANSI  Z21. 48— Gas-Fired  Gravity  and 

Fan  Type  Floor  Furnaces 


ANSI  Z21. 49— Gas-Fired  Gravity  and 

Fan  Type  Vented  Wall  Furnaces 
ANSI  Z2 1.5 3— Gas- Fired  Heavy  Duty 

Forced  Air  Heaters 
ANSI  Z21.54 — Gas  Hose  Connectors  for 

Portable  Outdoor  Gas-Fired 

Appliances 
ANSI  Z21. 55— Gas-Fired  Sauna  Heaters 
ANSI  Z21.56 — Gas-Fired  Pool  Heaters 
ANSI  Z21.58 — Outdoor  Cooking  Gas 

Appliances 
ANSI  Z21.61— Gas-Fired  Toilets 
ANSI  Z2 1.64— Direct  Vent  Central 

Furnaces 
ANSI  Z21.66 — Automatic  Vent  Damper 

Devices  for  Use  With  Gas-Fired 

Appliances 
ANSI  Z21.69 — Connectors  for  Movable 

Gas  Appliances 
ANSI  Z21.74 — Portable  Refrigerators  for 

Use  With  HI>-5  Propane  Gas 
ANSI  Z21.76 — Gas-Fired  Unvented 

Catalytic  Room  Heaters  for  Use 

With  Liquefied  Petroleum  (LP) 

Gases 
ANSI  Z83.3 — Gas  Utilization  Equipment 

in  Large  Boilers 
ANSI  Z83. 4— Direct  Gas-Fired  Make-Up 

Air  Heaters 
ANSI  Z83.6 — Gas-Fired  Infrared  Heaters 
ANSI  Z83.8 — Gas  Unit  Heaters 
ANSI  Z83.9— Gas-Fired  Duct  Furnaces 
ANSI  Z83.10 — Separated  Combustion 

System  Central  Furnaces 
ANSI  Z83.ll— Gas  Food  Service 

Equipment — Ranges  and  Unit 

Broilers 
ANSI  Z83.12— Gas  Food  Service 

Equipment — Baking  and  Roasting 

Ovens 
ANSI  Z83.13 — Gas  Food  Service 

Equipment — Deep  Fat  Fryers 
ANSI  Z83.14— Gas  Food  Service 

Equipment — Counter  Appliances 
ANSI  Z83.15— Gas  Food  Service 

Equipment — Kettles,  Steam 

Cookers,  and  Steam  Generators 
ANSI  Z83. 16— Gas-Fired  Unvented 

Commercial  and  Industrial  Heaters 
ANSI  Z83.1 7— Direct  Gas  Fired  Door 

Heaters 
ANSI  Z83. 18— Direct  Gas  Fired 

Industrial  Air  Heaters 
ANSI/UL  1— Flexible  Metal  Conduit 
ANSI/UL  3— Flexible  Nonmetallic 

Tubing  for  Electric  Wiring 
ANSI/UL  4— Armored  Cable 
ANSI/UL  5— Surface  Metal  Raceways 

and  Fittings 
UL  6 — Rigid  Metal  Conduit 
ANSI/UL  8 — Foam  Fire  Extinguishers 
ANSI/UL  9— Fire  Tests  of  Window 

Assemblies 
ANSI/UL  10 A— Tin-Clad  Fire  Doors 
ANSI/UL  lOB— Fire  Tests  of  Door 

Assemblies 
UL  13 — Power-Limited  Circuit  Cables 
ANSI/UL  14B— Sliding  Hardware  for 

Standard,  Horizontally  Mounted 

Tin-Clad  Fire  Doors 
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ANSI/UL  14C — Swinging  Hardware  for 
Standard  Tin-Clad  Fire  Doors 
Mounted  Singly  or  In  Pairs 

ANSI/UL  17— Vent  or  Chimney 

Connector  Dampers  for  Oil-Fired 
Appliances 

ANSI/UL  20— General- Use  Snap 

ANSI/UL  21— LP-Gas  Hose 

ANSI/UL  22 — Amusement  and  Gaming 

Machines 
ANSI/UL  25— Meters  for  Flammable 

and  Combustible  Liquids  and  LP- 
Gas 
ANSI/UL  30— Metal  Safety  Cans 
ANSI/UL  33— Heat  Responsive  Links  for 

Fire-Protection  Service 
UL  38 — Manually  Actuated  Signalling 

Boxes  for  Use  With  Fire  Protective 

Signalling  Systems 
ANSI/UL  44— Rubber-Insulated  Wires 

and  Cables 
ANSI/UL  45— Portable  Electric  Tools 
ANSI/UL  48— Electric  Signs 
ANSI/UL  50— Enclosures  for  Electrical 

Equipment 
ANSI/UL  51 — Power-Operated  Pumps 

for  Anhydrous  Ammonia  and  LP- 
Gas 
ANSI/UL  58— Steel  Underground  Tanks 

for  Flammable  and  Combustible 

Liquids 
ANSI/UL  62— Flexible  Cord  and  Fixture 

Wire 
ANSI/UL  65— Electric  Wired  Cabinets 
ANSI/UL  67— Electric  Panelboards 
ANSI/UL  69 — Electric  Fence  Controllers 
ANSI/UL  73— Electric-Motor-Operated 

Appliances 
ANSIAjL  79 — Power-Operated  Pumps 

for  Petroleum  Product  Dispensing 

Systems 
ANSI/UL  80— Steel  Inside  Tanks  for  Oil 

Burner  Fuel 
ANSI/UL  82— Electric  Gardening 

Appliances 
ANSIAjL  83— Thermoplastic-Insulated 

Wires  and  Cables 
ANSI/UL  87— Power-Operated 

Dispensing  Devices  for  Petroleum 

Products 
ANSI/UL  92— Fire  Extinguisher  and 

Booster  Hose 
ANSI/UL  94— Tests  for  Flammability  of 

Plastic  Materials  for  Parts  in 

Devices  and  Appliances 
ANSI/UL  96— Lightning  Protection 

Components 
UL  98 — Enclosed  and  Dead-Front 

Switches 
UL  104 — Elevator  Door  Locking  Devices 

and  Contacts 
UL  109— Tube  Fittings  for  Flammable 

and  Combustible  Fluids, 

Refrigeration  Service,  and  Marine 

Use 
ANSI/UL  122— Photographic  Equipment 
ANSI/UL  123— Oxy-Fuel  Gas  Torches 
UL  125 — Valves  for  Anhydrous 

Ammonia  and  LP-Gas  (Other  Than 

Safety  Relief) 


ANSI/UL  130— Electric  Heating  Pads 
UL  132— Safety  Relief  Valves  for 

Anhydrous  Ammonia  and  LP-Gas 
UL  141— -Garment  Finishing  Appliances 
ANSI/UL  142— Steel  Aboveground 

Tanks  for  Flammable  and 

Combustible  Liquids 
ANSI/UL  144 — Pressure  Regulating 

Valves  for  LP-Gas 
ANSI/UL  147— LP-  and  MPS-Gas 

Torches 
UL  147A— Nonrefillable  (Disposable) 

Type  Fuel  Gas  Cylinder  Assemblies 
UL  147B— Nonrefillable  (Disposable) 

Type  Metal  Container  Assemblies 

for  Butane 
ANSI/UL  150 — Antenna  Rotators 
ANSI/UL  153— Portable  Electric  Lamps 
ANSI/UL  154— Carbon  Dioxide  Fire 

Extinguishers 
UL  155 — Tests  for  Fire  Resistance  of 

Vault  and  File  Room  Doors 
UL  162 — Foam  Equipment  and  Liquid 

Concentrates 
ANSI/UL  174— Household  Electric 

Storage-Tank  Water  Heaters 
ANSI/UL  180— Liquid-Level  Indicating 

Gauges  and  Tank-Filling  Signals  for 

Petroleum  Products 
UL  181 — Factory-Made  Air  Ducts  and 

Air  Connectors 
ANSI/UL  183— Manufactures  Wiring 

Systems 
ANSI/UL  187— X-Ray  Equipment 
ANSI/UL  193— Alarm  Valves  for  Fire- 
Protection  Service 
UL  194— Gasketed  Joints  for  Ductile- 
Iron  Pipe  and  Fittings  for  Fire 

Protection  Service 
ANSI/UL  197— Commercial  Electric 

Cooking  Appliances 
ANSI/UL  198B— Class  H  Fuses 
ANSI/UL  198C— High-Interrupting- 

Capacity  Fuses,  Current  Limiting 

Type 
ANSI/UL  198D— High-Interrupting- 

Capacity  Class  K  Fuses 
ANSI/UL  198E— Class  R  Fuses 
ANSI/UL  198F— Plug  Fuses 
ANSI/UL  198G— Fuse  for 

Supplementary  Overcurrent 

Protection 
ANSI/UL  198H— Class  T  Fuses 
ANSI/UL  198L— DC  Fuses  for  hidustrial 

Use 
ANSI/UL  199— Automatic  Sprinklers  for 

Fire-Protection  Service 
ANSI/UL  203— Pipe  Hanger  Equipment 

for  Fire-Protection  Service 
ANSI/UL  207— Nonelectrical 

Refrigerant  Containing  Components 

and  Accessories 
ANSyUL  209— Cellular  Metal  Floor 

Electrical  Raceways  and  Fittings 
UL  213— Rubber  Gasketed  Fittings  for 

Fire-Protection  Service 
ANSI/UL  217— Single  and  Multiple 

Station  Smoke  Detectors 
ANSI/UL  224— Extruded  Insulating 

Tubing 


UL  228— Door  Closers-Holders,  and 

Integral  Smoke  Detectors 
ANSI/UL  244A— Solid-state  Controls 

for  Appliances 
ANSI/UL  250— Household  Refrigerators 

and  Freezers 
ANSI/UL  252— Compressed  Gas 

Regulators 
UL  260— Dry  Pipe  and  Deluge  Valves  for 

Fire-Protection  Service 
UL  262— Gate  Valves  for  Fire-Protection 

Service 
ANSI/UL  268— Smoke  Detectors  for  Fire 

Protective  Signalling  Systems 
ANSI/UL  268A— Smoke  Detectors  for 

Duct  Application 
ANSI/UL  291— Automated  Teller 

Systems 
ANSI/UL  294— Access  Control  System 

Units 
ANSI/UL  296— Oil  Burners 
UL  296A— Waste  Oil-Burning  Air- 
Heating  Appliances 
UL  297— Portable  Medium-Pressure 

Acetylene  Generators 
ANSI/UL  298— Portable  Electric  Hand 

Lamps 
ANSI/UL  299— Dry  Chemical  Fire 

Extinguishers 
ANSI/UL  303— Refrigeration  and  Air- 
Conditioning  Condensing  and 
Compressor  Units 
UL  305— Panic  Hardware 
ANSI/UL  310— Electrical  Quick- 
Connect  Terminals 
ANSI/UL  312— Check  Valves  for  Fire- 
Protection  Service 
ANSI/UL  325— Door,  Drapery,  Gate, 
Louver,  and  Window  Operators  and 
Systems 
UL  330 — Gasoline  Hose 
ANSI/UL  331— Strainers  for  Flammable 

Fluids  and  Anhydrous  Ammonia 
ANSI/UL  343— Pumps  of  Oil-Burning 

Appliances 
ANSI/UL  346 — Waterflow  Indicators  for 

Fire  Protective  Signaling  Systems 
ANSI/UL  347— High-Voltage  Industrial 

Control  Equipment 
ANSI/UL  351— Electrical  Rosettes 
ANSI/UL  353— Limit  Controls 
ANSI/UL  355— Electric  Cord  Reels 
ANSI/UL  360— Liquid  Tight  Flexible 

Steel  Conduit 
ANSI/UL  363— Knife  Switches 
ANSI/UL  365— Police  Station 

Connected  Burglar  Alarm  Units  and 
Systems 
ANSI/UL  372— Primary  Safety  Controls 

for  Gas-  and  Oil-Fired  Appliances 
UL  378— Draft  Equipment 
ANSI/UL  385— Play  Pipes  for  Water 
Supply  Testing  in  Fire  Protection 
Service 
ANSI/UL  393— Indicating  Pressure 

Gauges  for  Fire  Protection  Service 
ANSI/UL  399— Drinking-Water  Coolers 
UL  404 — Gauges,  Indicating  Pressure, 
for  Compressed  Gas  Service 
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UL  407 — Manifolds  for  Compressed 

Gases 
UL  408 — Stationary  Medium  Pressure 

Acetylene  Generators 
UL  409 — Stationary  Low-Pressure 

Acetylene  Generators 
ANSI/UL  412— Refrigeration  Unit 

Coolers 
ANSI/UL  414— Electrical  Meter  Sockets 
UL  416 — Refrigerated  Medical 

Equipment 
ANSI/UL  427— Refrigerating  Units 
ANSI/UL  429— Electrically  Operated 

Valves 
ANSI/UL  430— Electric  Waste  Disposers 
ANSI/UL  443— Steel  Auxiliary  Tanks 

for  Oil-Burner  Fuel 
UL  444 — Communications  Cables 
ANSI/UL  448— Pumps  for  Fire 

Protection  Service 
ANSI/UL  452— Antenna  Discharge 

Units 
ANSI/UL  464— Audible  Signal 

Appliances 
ANSI/UL  465— Central  Cooling  Air 

Conditioners 
ANSI/UL  466— Electric  Scales 
ANSI/UL  467— Electrical  Grounding 

and  Bonding  Equipment 
ANSI/UL  469 — Musical  Instruments  and 

Accessories 
ANSI/UL  471— Commercial 

Refrigerators  £md  Freezers 
ANSI/UL  474— Dehumidifiers 
ANSI/UL  482— Portable  Sun/Heat 

Lamps 
ANSI/UL  484 — Room  Air  Conditioners 
ANSI/UL  486A— Wire  Connectors  and 

Soldering  Lugs  for  Use  With  Copper 

Conductors 
ANSI/UL  486B — Wire  Connectors  for 

Use  With  Aluminum  Conductors 
ANSI/UL  486C— Splicing  Wire 

Connectors 
ANSI/UL  486D— Insulated  Wire 

Connectors  for  Use  With 

Underground  Conductors 
ANSI/UL  486E— Equipment  Wiring 

Terminals  for  Use  With  Aluminum 

and/or  Copper  Conductors 
ANSI/UL  489— Molded-Case  Circuit 

Breakers  and  Circuit-Breaker 

Enclosures 
ANSI/UL  493— Thermoplastic-Insulated 

Underground  Feeder  and  Branch- 
Circuit  Cables 
ANSI/UL  495— Power-Operated 

Dispensing  Devices  for  LP-Gas 
ANSI/UL  496— Edison-Base 

Lampholders 
ANSI/UL  497— Protectors  for 

Communication  Circuits 
UL  497A — Secondary  Protectors  for 

Communication  Circuits 
ANSI/UL  497B— Protectors  for  Data 

Communication  and  Fire  Alarm 

Circuits 
ANSI/UL  49ft— Attachment  Plugs  and 

Receptacles 


ANSI/UL  499— Electric  Heating 

Appliances 
ANSI/UL  506— Specialty  Transformers 
ANSI/UL  507 — Electric  Fans 
ANSI/UL  508— Electric  Industrial 

Control  Equipment 
ANSI/UL  510— Insulating  Tape 
ANSI/UL  5 1 1— Porcelain  Electrical 

Cleats.  Knobs,  and  Tubes 
ANSI/UL  512— Fuseholders 
ANSI/UL  514A— Metallic  Outlet  Boxes. 

Electrical 
ANSI/UL  5 14B— Fittings  for  Conduit 

and  Outlet  Boxes 
ANSI/UL  514C— Nonmetallic  Outlet 
Boxes.  Flush-Device  Boxes  and 
Covers 
ANSI/UL  519— Impedance-Protected 

Motors 
ANSI/UL  521— Heat  Detectors  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  525— Flame  Arresters  for  Use 
on  Vents  of  Storage  Tanks  for 
Petroleum  Oil  and  Gasoline 
ANSI/UL  539— Single  and  Multiple 

Station  Heat  Detectors 
ANSI/UL  541— Refrigerated  Vending 

Machines 
ANSI/UL  542— Lampholders.  Starters, 
and  Starter  Holders  for  Fluorescent 
Lamps 
ANSI/UL  543— Impregnated-Fiber 

Electrical  Conduit 
UL  544— Electric  Medical  and  Dental 

Equipment 
ANSI/UL  547— Thermal  Protectors  for 

Electric  Motors 
ANSI/UL  551— Transformer-Type  Arc- 
Welding  Machines 
ANSI/UL  555— Fire  Dampers 
UL  555S — Leakage  Rated  Dampers  for 

Use  in  Smoke  Control  Systems 
ANSI/UL  558— Industrial  Trucks. 
Internal  Combustion  Engine- 
Powered 
ANSI/UL  559— Heat  Pumps 
ANSI/UL  560— Electric  Home-Laundry 

Equipment 
ANSI/UL  561— Floor  Finishing 

Machines 
ANSI/UL  563— Ice  Makers 
UL  565 — Liquid  Level  Gauges  and 

Indicators  for  Anhydrous  Ammonia 
and  LP-Gas 
ANSI/UL  567— Pipe  Connectors  for 
Flammable  and  Combustible 
Liquids  and  LP-Gas 
ANSI/UL  569— Pigtails  and  Flexible 

Hoses 
ANSI/UL  574— Electric  Oil  Heater 
ANSI/UL  603— Power  Supplies  for  Use 

With  Burglar-Alarm  Systems 
ANSI/UL  609— Local  Burglar-Alarm 

Units  and  Systems 
ANSI/UL  611— Central-Station  Burglar- 
Alarm  Systems 
ANSI/UL  621— Ice  Cream  Makers 
ANSI/UL  626— 2V2  Gallon  Stored 
Pressure  Water  Type  Fire 
Extinguishers 


ANSI/UL  632— Electrically  Actuated 

Transmitters 
ANSI/UL  634 — Connectors  and 
Switches  for  Use  With  Burglar- 
Alarm  Systems 
ANSI/UL  636— Holdup  Alarm  Units  and 
Systems 

ANSI/UL  639 — Intrusion-Detection 
Units 

ANSI/UL  644-Container  Assemblies  for 
LP-Gas 

ANSI/UL  651— Schedule  40  and  80 
Rigid  PVC  Conduit 

ANSI/UL651A— Type  EB  and  A  Rigid  . 
PVC  Conduit  and  HDPE  Conduit 

UL  664 — Commercial  (Class  IV)  Electric 
Dry-Cleaning  Machines 

ANSI/UL  674— Electric  Motors  and 
Generators  for  Use  in  Hazardous 
(Classified)  Locations 

ANSI/UL  676 — Underwater  Lighting 
Fixtures 

ANSI/UL  680 — Emergency  Vault 

Ventilators  and  Vault  Ventilating 
Parts 

ANSI/UL  681— Installation  and 

Classification  of  Mercantile  and 
Bank  Burglar-Alarm  Systems 

ANSI/UL  696— Electric  Toys 

ANSI/UL  697— Toy  Transformers 

ANSI/UL  698— Idustrial  Control 

Equipment  for  Use  in  Hazardous 
(Classified)  Locations 

ANSI/UL  705— Power  Ventilators 

UL  710 — Grease  Extractors  for  Exhaust 
Ducts 

ANSI/UL  711— Rating  and  Fire  Testing 
of  Fire  Extinguishers 

ANSI/UL  719— Nonmetallic  Sheathed 
Cables 

ANSI/UL  726— Oil-Fired  Boiler 
Assemblies 

ANSI/UL  727— Oil-Fired  Central 
Furnaces 

ANSI/UL  729— Oil-Fired  Floor  Furnaces 

ANSI/UL  730— Oil-Fired  Wall  Furnaces 

ANSI/UL  731— Oil-Fired  Unit  Healers 

ANSI/UL  732— Oil-Fired  Water  Heaters 

UL  733 — Oil-Fired  Air  Heaters  and 
Direct-Fired  Heaters 

ANSI/UL  746A— Polymeric  Materials- 
Short  Term  Property  Evaluations 

ANSI/UL  746B— Polymeric  Materials- 
Long  Term  Property  Evaluations 

ANSI/UL  746C— Polymeric  Materials- 
Use  in  Electrical  Equipment 
Evaluations 

ANSI/UL  746E— Polymeric  Materials- 
Industrial  Laminates.  Filament 
Wound  Tubing.  Vulcanized  Fibre, 
and  Materials  Used  in  Printed 
Wiring  Boeirds 

ANSI/UL  749— Household  Dishwashers 

ANSI/UL  751— Vending  Machines 

ANSI/UL  753— Alarm  Accessories  for 
Automatic  Water-Supply  Control 
Valves  for  Fire-Protection  Service 

ANSI/UL  756 — Coin  and  Currency 
Changers  and  Actuators 


UL  763 — Motor-Operated  Commercial 

Food  Preparing  Machines 
ANSI/UL  773— Plug-In  Locking  Type 
Photocontrols  for  Use  With  Area 
Lighting 
ANSI/UL  773A— Nonindustrial 

Photoelectric  Switches  for  Lighting 
Control 
UL  775 — Graphic  Arts  Equipment 
ANSI/UL  778— Motor-Operated  Water 

Pumps 
ANSI/UL  781— Portable  Electric 

Lighting  Units  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  783— Electric  Flashlights  and 
Lanterns  for  Use  in  Hazardous 
Locations.  Class  I.  Group  C  and  D 
UL  795 — Commercial-Industrial  Gas- 
Heating  Equipment 
ANSI/UL  796— Printed-Wiring  Boards 
ANSI/UL  797— Electrical  Metallic 

Tubing 
UL  810— Capacitors 
ANSI/UL  813— Commercial  Audio 

Equipment 
ANSI/UL  814— Gas-Tube-Sign  and 

Ignition  Cable 
ANSI/UL  817— Cord  Sets  and  Power- 
Supply  Cords 
ANSI/UL  823— Electric  Heaters  for  Use 
in  Hazardous  (Classified)  Locations 
ANSI/UL  826— Household  Electric 

Clocks 
ANSI/UL  827— Central  Stations  for 
Watchman.  Fire-Alarm,  and 
Supervisory  Services 
ANSI/UL  834— Heating,  Water  Supply. 

and  Power  Boilers — Electric 
UL  842— Valves  for  Flammable  Fluids 
ANSI/UL  844— Electric  Lighting 
Fixtures  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  845— Electric  Motor  Control 

Centers 
ANSI/UL  854 — Service  Entrance  Cable 
ANSI/UL  857— Electric  Busways  and 

Associated  Fittings 
ANSI/UL  858— Household  Electric 

Ranges 
UL  858A— Safety-Related  Solid-State 

Controls  for  Electric  Ranges 
ANSI/UL  859— Personal  Grooming 

Appliance 
UL  860 — Pipe  Unions  for  Flammable 
and  Combustible  Fluids  and  Fire 
Protection  Service 
ANSI/UL  863— Electric  Time-Indicating 

and  -Recording  Appliances 
ANSI/UL  864— Control  Units  for  Fire- 
Protective  Signaling  Systems 
ANSI/UL  867— Electrostatic  Air 

Cleaners 
ANSI/UL  869— Electrical  Service 

Equipment 
ANSI/UL  869A— Reference  Standard  for 

Service  Equipment 
ANSI/UL  870— Wireways.  Auxiliary 
Gutters,  and  Associated  Fittings 
ANSI/UL  873— Electrical  Temperature- 
Indicating  and  -Regulating 
Equipment 


ANSI/UL  875— Electric  Dry  Bath 

Heaters 
ANSI/UL  877— Circuit  Breakers  and 

Circuit-Breaker  Enclosure  for  Use  in 
Hazardous  (Classified)  Locations 
ANSI/UL  879— Electrode  Receptacles 

for  Gas-Tube  Signs 
ANSI/UL  883— Fan-Coil  Units  and 

Room-Fan  Heater  Units 
ANSI/UL  884— Underfloor  Electrical 

Raceways  and  Fittings 
ANSI/UL  886— Electrical  Outlet  Boxes 
and  Fittings  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  887— Delayed- Action 

Timelocks 
ANSI/UL  891— Dead-Front  Electrical 

Switchboards 
ANSI/UL  894— Switches  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  900— Test  Performance  of  Air- 
Filter  Units 
ANSI/UL  910— Test  Method  for  Fire  and 
Smoke  Characteristics  of  Electrical 
and  Optical-Fiber  Cables 
ANSI/UL  913— Intrinsically  Safe 
Apparatus  and  Associated 
Apparatus  for  Use  in  Class  I,  II.  and 
III,  Division  I,  Hazardous 
(Classified)  Locations 
ANSI/UL  916 — Energy  Management 

Equipment 
ANSI/UL  917— Clock-Operated 

Switches 
ANSI/UL  921— Commercial  Electric 

Dishwashers 
ANSI/UL  923— Microwave  Cooking 

Appliances 
ANSI/UL  924 — Emergency  Lighting  and 

Power  Equipment 
ANSI/UL  935— Fluorescent-Lamp 

Ballasts 
ANSI/UL  943— Ground-Fault  Circuit 

Interrupters 
ANSI/UL  961— Hobby  and  Sports 

Equipment 
ANSI/UL  964— Electrically  Heating 

Bedding 
ANSI/UL  969— Marking  and  Labeling 

Systems 
ANSI/UL  977— Fused  Power-Circuit 

Devices 
ANSI/UL  982— Motor-Operated  Food 

Preparing  Machines 
ANSI/UL  983— Surveillance  Cameras 
ANSI/UL  984— Hermetric  Refrigerant 

Motor-Compressors 
ANSI/UL  987— Statutory  and  Fixed 

Electric  Tools 
UL  991— Tests  for  Safety-Related 
Controls  Employing  Solid-State 
Devices 
ANSI/UL  998— Humidifiers 
ANSI/UL  1002— Electrically  Operated 
Valve  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  1004— Electric  Motors 
ANSI/UL  1005— Electric  Flatirons 
ANSI/UL  1008— Automatic  Transfer 
Switches 


ANSI/UL  1010— Receptable-Plug 

Combinations  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  1012— Power  Supplies 
ANSI/UL  1017— Electric  Vacuum 
Cleaning  Machines  and  Blower 
Cleaners 
ANSI/UL  1018— Electric  Aquarium 

Equipment 
ANSI/UL  1020— Therman  Cutoffs  for 
Use  in  Electrical  Appliances  and 
Components 
UL  1022— Line  Isolated  Monitors 
ANSI/UL  1025— Electric  Air  Heaters 
ANSI/UL  1026— Electric  Household 
Cooking  and  Food-Serving 
Appliances 
ANSI/UL  1028— Electric  Hair-Clipping 

and  -Shaving  Appliances 
ANSI/UL  1029— High-Intensity 

Discharge  Lamp  Ballasts 
ANSI/UL  1030— Sheathed  Heater 

Elements 
ANSI/UL  1034— Burglary  Resistant 

Electric  Locking  Mechanisms 
ANSI/UL  1037— Antitheft  Alarms  and 

Devices 
ANSI/UL  1042— Electric  Baseboard 

Heating  Equipment 
UL  1047 — Isolated  Power  Systems 

Equipment 
ANSI/UL  1053— Ground-Fault  Sensing 

and  Relaying  Equipment 
ANSI/UL  1054— Special-Use  Switches 
ANSI/UL  1058 — Halogenated  Agent 

Extinguishing  System  Units 
UL  1059— Terminal  Blocks 
ANSI/UL  1062— Unit  Substations 
ANSI/UL  1063— Machine-Tool  Wires 

and  Cables 
UL  1066 — Low-Voltage  AC  and  DC 
Power  Circuit  Breakers  Used  in 
Enclosures 
ANSI/UL  1069— Hospital  Signaling  and 

Nurse  Call  Equipment 
ANSI/UL  1072— Medium  Voltage  Power 

Cables 
ANSI/UL  1076— Proprietary  Bui^lar- 

Alarm  Units  and  Systems 
ANSI/UL  1077— Supplementary 
Protectors  for  Use  in  Electrical 
Equipment 
ANSI/UL  1081— Electric  Swimming 
Pool  Pumps,  Filters  and 
Chlorinators 
ANSI/UL  1082— Household  Electric 
Coffee  Makers  and  Brewing-Type 
Appliances 
ANSI/UL  1083— Household  Electric 
Skillets  and  Frying-Type 
Appliances 
ANSI/UL  1086— Household  Trash 

Compactors 
ANSI/UL  1087— Molded-Case  Switches 
ANSI/UL  1088— Temporary  Lighting 

Strings 
ANSI/UL  1090— Electric  Snow  Movers 
ANSI/UL  1091— Butterfly  Valves  for 
Fire  Protection  Service 
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ANSI/UL  1093— Halogenated  Agent  Fire 

Extinguishers 
ANSI/UL  1095— Electric  Central  Air- 
Heating  Equipment 
ANSI/UL  1097— Double  Insulation 

Systems  for  Use  fn  Electrical 

Equipment 
ANSI/UL  1203— Explosion-Proof  and 

Dust-Ignition-Proof  Electrical 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
UL  1206 — Electric  Commercial  Clothes- 
Washing  Equipment 
ANSI/UL  1207— Sewage  Pumps  for  Use 

in  Hazardous  (Classified]  Locations 
ANSI/UL  1230 — Amateur  Movie  Lights 
UL  1236 — Electric  Battery  Chargers 
ANSI/UL  1238 — Control  Equipment  for 

Use  With  Flammable  Liquid 

Dispensing  Devices 
UL  1240 — Electric  Commercial  Clothes- 
Drying  Equipment 
ANSI/UL  1241— Junction  Boxes  for 

Swimming  Pool  Lighting  Fixtures 
ANSI/UL  1242— Intermediate  Metal 

Conduit 
UL  1244 — Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
UL  1254 — Pre-Engineered  Dry  Chemical 

Extinguishing  System  Units 
ANSI/UL  1261— Electric  Water  Heaters 

for  Pools  and  Tubs 
ANSI/UL  1262 — Laboratory  Equipment 
UL  1270 — Radio  Receivers.  Audio 

Systems,  and  Accessories 
ANSI/UL  1277— Electrical  Power  and 

Control  Tray  Cables  With  Optional 

Optical-Fiber  Members 
UL  1278— Movable  and  Wall-  or 

Ceiling-Hung  Electric  Room  Heaters 
ANSI/UL  1283— Electromagnetic- 
Interference  Filter 
ANSI/UL  1286 — Office  Furnishings 
ANSI/UL  1310— Direct  Plug-In 

Transformer  Units 
ANSI/UL  1313— Nonmetallic  Safety 

Cans  for  Petroleum  Products 
ANSI/UL  1314 — Special-Purpose 

Containers 
ANSI/UL  1316 — Glass-Fiber-Reinforced 

Plastic  Underground  Storage  Tanks 

for  Petroleum  Products 
ANSI/UL  1322— Fabricated  Scaffold 

Planks  and  Stages 
UL  1323— Scaffold  Hoists 
ANSI/UL  1332— Organic  Coatings  for 

Steel  Enclosures  for  Outdoor  Use 

Electrical  Equipment 
ANSI/UL  1409 — Low- Voltage  Video 

Products  Without  Cathode-Ray- 

Tut)e  Displays 
ANSI/UL  1410 — Television  Receivers 

and  High-Voltage  Video  Products 
ANSI/UL  1411— Transformers  and 

Motor  Transformers  for  Use  in 

Audio-.  Radio-,  and  Television- 
Type  Appliances 
ANSI/UL  1412— Fusing  Resistors  and 

Temperature-Limited  Resistors  for 


Radio-,  and  Television-Type 

Appliances 
ANSI/UL  1413— High-Vohage 

Components  for  Television-Type 

Appliances 
ANSI/UL  1414 — Across-the-Line. 

Antenna-Coupling,  and  Line-by- 

Pass  Capacitors  for  Radio-  and 

Television-Type  Appliances 
ANSI/UL  1416— Overcurrent  and 

Overtemperature  Protectors  for 

Radio-  and  Television-Type 

Appliances 
ANSI/UL  1417— Special  Fuses  for 

Radio-  and  Television-Type 

Appliances 
ANSI/UL  1418 — Implosion-Protected 

Cathode-Ray  Tubes  for  Television- 
Type  Appliances 
UL  1424 — Cables  for  Power-Limited  . 

Fire-Protective-Signaling  Circuits 
ANSI/UL  1429— Pullout  Switches 
ANSI/UL  1433— Control  Centers  for 

Changing  Message  Type  Electric 

Signs 
ANSI/UL  1436— Outlet  Circuit  Testers 

and  Similar  Indicating  Devices 
UL  1437— Electrical  Analog 

Instruments.  Panelboard  Types 
ANSI/UL  1438— Household  Electric 

Drip-Type  Coffee  Makers 
ANSI/UL  1441— Coated  Electrical 

Sleeving 
ANSI/UL  1445— Electric  Water  Bed 

Heaters 
ANSI/UL  1446 — Systems  of  Insulating 

Materials — General 
ANSI/UL  1447— Electric  Lawn  Mowers 
ANSI/UL  1448— Electric  Hedge 

Trimmers 
UL  1449 — Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1450 — Motor-Operated  Air 

Compressors.  Vacuum  Pumps  and 

Painting  Equipment 
ANSI/UL  1453— Electric  Booster  and 

Commercial  Storage  Tank  Water 

Heaters 
UL  1459 — Telephone  Equipment 
ANSI/UL  1474— Adjustable  Drop 

Nipples  for  Sprinkler  Systems 
ANSI/UL  1480— Speakers  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  1481— Power  Supplies  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  1484 — Residential  Gas 

Detectors 
UL  1486 — Quick  Opening  Devices  for 

Dry  Pipe  Valves  for  Fire-Protection 

Service 
UL  1492 — Audio  and  Video  Equipment 
ANSI/UL  1555— Electric  Coin-Operated 

Clothes- Washing  Equipment 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drying  Equipment 
ANSI/UL  1557— Electrically  Isolated 

Semiconductor  Devices 
LTL  1558 — Metal-Enclosed  Low- Voltage 

Power  Circuit  Breaker  Switchgear 


ANSI/UL  1559— Insect-Control 

Equipment.  Electrocution  Type 
ANSI/UL  1561— Large  General  Purpose 

Transformers 
UL  1562 — Transformers.  Distribution, 

Dry  Type — Over  600  Volts 
ANSI/UL  1563— Electric  Hot  Tubes, 

Spas,  and  Associated  Equipment 
ANSI/UL  1564— Industrial  Battery 

Chargers 
ANSI/UL  1565— Wire  Positioning 

Devices 
UL  1567 — Receptacles  and  Switches 

Intended  for  Use  With  Aluminum 

Wire 
ANSI/UL  1569— Metal-Clad  Cables 
ANSI/UL  1570— Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571— Incandescent  Lighting 

Fixtures 
ANSI/UL  1572— High  Intensity 

Discharge  Lighting  Fixtures 
ANSI/UL  1573— Stage  and  Studio 

Lighting  Units 
ANSI/UL  1574 — Track  Lighting  Systems 
ANSI/UL  1577— Optical  Isolators 
ANSI/UL  1585— Class  2  and  Class  3 

Transformers 
UL  1594 — Sewing  and  Cutting  Machines 
UL  1604 — Electrical  Equipment  for  Use 

in  Class  I,  and  II,  Division  2  and 

ClassJll  Hazardous  (Classified) 

Locations 
ANSI/UL  1610 — Central-Station 

Burglar-Alarm  Units 
ANSI/UL  1624 — Light  Industrial  and 

Fixed  Electric  Tools 
ANSI/UL  1635— Digital  Burglar  Alarm 

Communicator  System  Units 
ANSI/UL  1638— Visual  Signaling 

Applicances 
ANSI/UL  1647— Motor-Operated 

Massage  and  Exercise  Machines 
UL  1660— Liquid-Tight  Flexible 

Nonmetallic  Conduit 
ANSI/UL  1662— Electric  Chain  Saws 
ANSI/UL  1664 — Immersion-Detection 

Circuit-Interrupters 
ANSI/UL  1666— Standard  Test  for 

Flame  Propagation  Height  of 

Electrical  and  Optical-Fiber  Cables 

Installed  Vertically  in  Shafts 
UL  1673 — Electric  Space  Heating  Cables 
UL  1676 — Discharge  Path  Resistors 
ANSI/UL  1703— Flat  Plate  Photo  Voltaic 

Modules  and  Panels 
ANSI/UL  1711— Amplifiers  for  Fire 

Protective  Signahng  Systems 
ANSI/UL  1726— Automatic  Drain 

Valves  for  Standpipe  Systems 
ANSI/UL  1727— Commercial  Electric 

Personal  Grooming  Appliances 
UL  1738 — Venting  Systems  for  Gas- 
Burning  Appliances.  Categories  II, 

III.  and  rv 
ANSI/UL  1739— Pilot-Operated 

Pressure-Control  Valves  for  Fire- 
Protection  Service 
UL  1767 — Early-Suppression  Fast- 
Response  Sprinklers 


ANSI/UL  1769— Cylinder  Valves 
ANSI/UL  1773— Termination  Boxes 
UL  1776— High-Pressure  Cleaning 

Machines 
UL  1778 — Uninterruptible  Power 

Supply  Equipment 
ANSI/UL  1786— Nightlights 
UL  1795— Hydromassage  Bathtubs 
UL  1812— Ducted  Heat  Recovery 

Ventilators 
UL  1815— Nonducted  Heat  Recovery 

Ventilators 
UL  1863 — Communication  Circuit 

Accessories 
ANSI/UL  1876— Isolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 
UL  1917— Solid-state  Fan  Speed 

Controls 
UL  1950 — Information  Technology 

Equipment  Including  Electrical 

Business  Equipment 
UL  1995— Heating  and  Cooling 

Equipment 
UL  2006— Halon  1211  Recovery/ 

Recharge  Equipment 
UL  2097— Reference  Standard  for 

Double  Insulation  Systems  for  Use 

in  Electronic  Equipment 

Preliminary  Finding 

Underwriters  Laboratories 
Incorporated  addressed  all  of  the  criteria 
which  had  to  be  met  for  recognition  as 
an  NRTL  in  its  initial  application  and  in 
its  further  correspondence.  For  example, 
the  applicant  submitted  a  list  of  its  test 
equipment  and  instrumentation;  a  roster 
of  its  personnel  including  resumes  of 
those  in  key  positions  and  copies  of 
position  descriptions;  a  summary  of  its 
listing,  labeling,  and  follow-up  services, 
including  examples;  a  statement  of  its 
independence  as  a  testing  laboratory; 
and  a  discussion  of  its  control  programs, 
including  the  Q-Plus  Program  and  a 
copy  of  its  Laboratory  Operations 
Manual;  and  descriptions  of  its 
calibration  system,  appeals  procedure, 
recordkeeping  and  operational 
procedures. 

Nine  major  areas  were  examined  in 
depth  in  carrying  out  the  laboratory 
surveys:  facility;  test  equipment; 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel. 

The  discrepancies  noted  by  the  survey 
teams  in  the  on-site  evaluations  [Ex. 
2B(1)1  were  adequately  resonded  to  by 
the  applicant  prior  to  the  preparation  of 
the  survey  report  and  are  included,as  a 
integral  part  of  the  report. 

With  the  preparation  of  the  final 
survey  reports  of  Underwriters 
Laboratories  Incorporated,  the  survey 
team  was  satisfied  that  the  testing 
facilities  appeared  to  meet  the  necessary 


criteria  required  by  the  standard,  and  so 
noted  in  the  On-Site  Review  Report 
(Survey);  see  Ex.  2B. 

Following  a  review  of  the  application 
file,  and  the  on-site  survey  reports  of  the 
Northbrook,  Illinois;  Melville,  New 
York;  Research  Triangle  Park,  North 
Carolina;  Santa  Clara,  California;  Camas, 
Washington;  and  the  subsidiary  Taipei, 
Taiwan,  and  Hong  Kong  facilities,  the 
NRTL  Recognition  Program  staff 
concluded  that  the  applicant  appeared 
to  have  met  the  requirements  for 
renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  above  noted  facilities 
and,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendations  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the 
Undenvriters  Laboratories  Incorporated 
facilities  for  which  accreditation  was 
requested  can  meet  the  requirements  for 
recognition  (Camas,  WA),  or  renewal  of 
recognition  (all  others  noted  above),  as 
required  by  29  CFR  1910.7. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  as  well  as  Appendix 
A,  of  29  CFR  1910.7.  Submission  of 
pertinent  written  documents  and 
exhibits  shall  be  made  no  later  than  May 
30,  1995,  and  must  be  addressed  to  the 
NRTL  Recognition  Program,  Office  of 
Variance  Determination,  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Copies  of  the 
UL  application,  the  laboratory  survey 
reports,  and  all  submitted  comments,  as 
received,  (Docket  No.  NRTL^-93  ,  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretar>'"s  final 
decision  on  whether  the  applicant 
(Underwriters  Laboratories 
Incorporated)  satisfies  the  requirements 
for  renewal  of  its  recognition  as  an 
NRTL  wall  be  made  on  the  basis  of  the 
entire  record  including  the  public 
submissions  an  any  further  proceedings 
that  the  Assistant  Secretary  may 
consider  appropriate  in  accordance  with 
Appendix  A  of  Section  1910.7. 


Signed  at  Washington,  DC  this  22nd  day  of 
March  1995. 

Joseph  A.  Dear, 

Assistant  Secretary. 

[PR  Doc.  95-7676  Filed  3-28-95;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endovmient  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463^  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endownment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  bv  the 
grant  applicants.  Because  the  proposed 
meetings  v«ll  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
cominercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  April  20-21,  1995. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media  program  for  the  March 
10,  1995  deadline,  submitted  to  the 
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Division  of  Public  Programs,  for  projects 
after  September  1.  1995. 

2.  Date:  April  27-28. 1995. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media  program  for  the  March 
10,  1995  deadline,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  af^er  September  1.  1995. 
David  C.  Fisher. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  95-7641  Filed  3-28-95;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-628] 

Arizona  Public  Service  Company,  et 
al.,  Palo  Verde  Nuclear  Generating 
Station,  Unit  No.  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50.  Appendix  J.  Paragraph 
III.D.l.(a).  Type  A  Tests,  to  the  Arizona 
Public  Service  Company,  et  al.  (APS  or 
the  licensee),  for  operation  of  the  Palo 
Verde  Nuclear  Generating  Station.  Unit 
No.  1.  located  in  Maricopa  County. 
Arizona. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  Part  50.  Appendix  J.  Paragraph 
III.D.l.(a}.  to  the  extent  that  a  one-time 
scheduler  extension  would  permit 
rescheduling  the  third  containment 
integrated  leak  rate  test  (ILRT)  in  the 
first  10-year  service  period  from  the  fifth 
refueling  outage  (1R5)  currently 
scheduled  for  May  1995  to  the  sixth 
refueling  outage  (1R6)  planned  for 
September  1996.  The  requested 
exemption  would  also  allow  the 
decoupling  of  this  third  test  from  the 
endpoint  of  the  first  10-year  inservice 
inspection  (ISI)  period. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  December  28.  1994. 

The  Need  for  the  Proposed  Action 

The  current  containment  integrated 
leakage  rate  test  (ILRT)  requirements  for 
Palo  Verde  Nuclear  Generating  Station. 
Unit  1.  as  set  forth  in  Appendix  J.  are 
that,  after  the  preoperational  leak  rate 
test,  a  set  of  three  Type  A  tests  must  be 


performed  at  approximately  equal 
intervals  during  each  10-year  period. 
Also,  the  third  test  of  each  set  must  be 
conducted  when  the  plant  is  shut  down 
for  the  10-year  plant  inservice 
inspection.  To  date,  for  Palo  Verde 
Nuclear  Generating  Station.  Unit  1,  the 
preoperational  and  the  first  two  periodic 
ILRTs  have  been  conducted.  The  most 
recent  ILRT  was  conducted  in  February 
1990,  approximately  59  months  ago. 
Thus,  in  accordance  with  Appendix  J. 
an  ILRT  would  have  to  be  conducted 
during  the  upcoming  refueling  outage 
(1R5.  scheduled  for  May  1995). 

The  licensee  has  requested  a 
schedular  exemption  from  Appendix  ). 
Specifically,  the  exemption  would  allow 
APS  to  delay  the  Unit  1  third  Type  A 
test  until  the  September  1996  refueUng 
outage  (1R6)  and  allow  APS  to  only 
perform  the  three  tests  required  by  10 
CFR  Part  50.  Appendix  J.  As  such,  the 
third  Type  A  test  would  be  performed 
within  10  calendar  years  from  the 
common  stari  date  of  the  initial  ISI 
interval  and  10  years  and  8  months  from 
the  date  of  Unit  1  commercial  operation. 
With  this  exemption,  the  interval 
between  the  second  and  third  Type  A 
test  would  be  approximately  81  months. 

The  licensee  also  requested  an 
exemption  that  would  allow  the 
decoupling  of  this  third  test  from'the 
endpoint  of  the  first  10-year  inservice 
inspection  period.  Specifically, 
subsequent  Type  A  testing  would  be 
performed  in  accordance  with  the 
requirements  of  10  CFR  Part  50. 
Appendix  J  (three  Type  A  tests  every  10 
years  at  approximately  equal  intervals), 
commencing  from  the  completion  of  the 
Unit  1  sixth  refueling  outage  (1R6).  A 
CILRT  would  not  need  to  he  performed 
during  the  10-year  ISI  outage  planned 
for  the  Spring  of  1998  (1R7).  Therefore, 
the  need  for  the  licensee's  proposed 
action  is  to  allow  a  longer  interval 
between  the  Palo  Verde  Unit  1  second 
and  third  periodic  Type  A  ILRTs.  This 
action,  along  with  decoupling  the 
requirement  to  perform  an  ILRT  at  the 
end  of  the  10-year  inservice  inspection 
period,  will  eliminate  the  need  for  an 
additional  test.  The  licensee  concluded 
that  the  extension  of  the  Type  A  test 
interval  has  a  negligible  impact  on 
overall  risk  and  results  in  a  cost  savings. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 


radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  the  Palo  Verde 
Nuclear  Generating  Station.  Unit  1.  The 
licensee  has  provided  an  acceptable 
basis  for  concluding  that  the  proposed 
one-time  extension  of  the  Type  A  test 
interval  would  maintain  the 
containment  leakage  rates  within 
acceptable  limits.  Accordingly,  the 
Commission  has  concluded  that  the 
one-time  extension  does  not  result  in  a 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released  nor 
does  it  result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  Type  A  testing 
on  the  containment.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  envirorunental  impact. 
Accordingly,  the  Commission  concludes 
that  here  are  no  significant 
noru°adiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  simileu*. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  not 
significant  increase  in  the  allowable 
individual  or  cumulative  occupation 
radiation  exposure.  Accordingly,  the 
Commi^ion  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Palo  Verde 
Nuclear  Generating  Station.  Units  1.  2. 
and  3."  dated  February  1982. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the 
Arizona  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 
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Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
December  28,  1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Phoenix  Public  Library.  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director,  Project  Directorate  IV-2,  Division 
of  Reactor  Projects  III/IV,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  95-7699  Filed  3-28-95;  8:45  am) 
BILUNO  CODE  TSMMII-M 


Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  73rd 
meeting  on  April  12-13.  1995.  in  Room 
T-2B3.  11545  Rockville  Pike,  Rockville. 
Maryland.  The  meeting  will  be  open  to 
public  attendance,  with  the  exemption 
of  portions  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  agenda  for  this  meeting  shall  be 
as  follows: 

Wednesday  and  Thursday.  April  12  and  13, 
1995—8:30  A.M.  until  6:00  P.M. 

During  this  meeting  the  Committee  plans 
to  consider  the  following: 

A.  DOE'S  Approach  to  Groundwater  Travel 
Time — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  Department  of  Energy 
and  the  NRC  staff  and  their  consultants  on 
the  Department's  approach  to  resolving  the 
groundwater  travel  time  issue  associated 
with  the  proposed  Yucca  Mountain  high- 
level  waste  repository. 


B.  Meeting  with  the  Director.  NRC's 
Division  of  Waste  Management,  Nuclear 
Materials  Safety  &  Safeguards— The  Director 
will  provide  information  to  the  Committee  on 
current  waste  management  issues,  which 
may  include  the  use  of  expert  judgment,  a 
discussion  of  NRC's  key  technical 
uncertainties  associated  with  Yucca 
Mountain,  and  a  Performance  Assessment 
Vertical  Slice  Review  of  volcanisra  and 
groundwater  travel  time. 

C.  National  Performance  Review  Phase  2 — 
The  Committee  will  hear  presentations  by 
and  hold  discussions  with  the  NRC  staff  on 
initiatives  to  streamline  the  federal 
goverrunent  and  regulatory  process. 

D.  Meeting  with  the  Director,  NRC's  Office 
of  Nuclear  Materials  Safety  and  Safeguards — 
The  Committee  will  welcome  the  new 
Director  and  discuss  interactions  between  the 
Committee  and  the  Office  of  NMSS. 

E.  Preparation  of  ACNW  Reports— The 
Committee  will  discuss  proposed  repwrts  on 
the  Approach  to  Groundwater  Travel  Time  at 
Yucca  Mountain,  a  low-level  waste  branch 
technical  position  on  performance 
assessment,  a  proposed  NRC  rule  on 
radiological  criteria  for  decommissioning  and 
the  EPA's  preprofK)sal  standard  on  low-level 
waste  disposal.  Additional  topics  will  be 
considered  as  time  permits  including  the 
engineered  barrier  system  for  the  proposed 
Yucca  Mountain  repository,  the  evaluation  of 
rock  mechanics  for  the  proposed  Yucca 
Mountain  site,  and  DOE's  program  approach. 

F.  Committee  Activities/Future  Agenda — 
The  Committee  will  consider  topics  proptosed 
for  future  consideration  by  the  full 
Committee  and  working  groups.  The 
Committee  will  also  discuss  organizational 
and  personnel  matters  related  to  the  selection 
of  new  ACNW  members  and  ACNW  staff.  A 
portion  of  this  session  may  be  closed  to 
public  attendance  to  discuss  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
pursuant  to  5  U.S.C.  552b(c)(6). 

G.  Miscellaneous — The  Committee  will 
discuss  miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues  that 
were  not  completed  during  previous 
meetings,  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on  October 
7.  1994  (59  FR  51219),  In  accordance  with 
these  procedures,  oral  or  written  statements 
may  be  presented  by  members  of  the  public, 
electronic  recordings  will  be  permitted  only 
during  those  portions  of  the  meeting  that  are 
open  to  the  public,  and  questions  may  be 
asked  only  by  members  of  the  Committee,  its 
consultants,  and  staff  Persons  desiring  to 
make  oral  statements  should  notify  the 
ACNW  Executive  Director.  Dr.  )ohn  T. 
Larkins.  as  far  in  advance  as  practicable  so 
that  appropriate  arrangements  can  be  made  to 
allow  the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during  this 
meeting  may  be  limited  to  selected  portions 
of  the  meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the  time  to 


be  set  aside  for  this  purp>ose  may  be  obtained 
by  contracting  the  ACNW  Executive  Director 
prior  to  the  meeting.  In  view  of  the 
possibility  that  the  schedule  for  ACNW 
meetings  may  be  adjusted  by  the  Chairman 
as  necessary  to  facilitate  the  conduct  of  the 
meeting,  ptersons  planning  to  attend  should 
check  with  the  ACNW  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting  the 
ACNW  Executive  Director.  Dr.  John  T. 
Larkins  (Telephone  301/415-7360).  between 
7:30  A.M.  and  4:15  P.M.  EST. 

Dated:  March  24, 1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-7737  Filed  3-28-95;  8:45  ami 
BILUNO  CODE  7990-01-M 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  pubUsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  frxjm  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  3. 
1995.  through  March  17,  1995.  The  last 
biweekly  notice  was  published  on 
March  15,  1995. 

Notice  Of  Consideration  Oflssuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
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of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  signiRcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  fXZ  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  April  28.  1995.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designifted  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 


opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 


telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  February 
24, 1995 

Description  of  amendment  request: 
The  proposed  change  would  remove 
Section  4.3  from  the  Technical 
Specifications  (TS)  because  the  primary 
system  testing  following  opening  is 
already  performed  in  accordance  with 
the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code,  as  implemented  in  the  licensee's 
inservice  inspection  program  as 
required  by  TS  4.0.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons. 

1.  The  requested  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  requested  change  will 
provide  consistency  between  our  Technical 
Specifications  (TS)  and  10  CFR  50.55a  which 
requires  testing  in  accordance  with  Section 
XI  of  the  ASME  Boiler  and  Pressure  Vessel 
Code,  The  requirements  contained  in  TS 
Section  4.3  were  placed  into  TS  prior  to 
incorporation  of  Section  XI  into  the  ASME 
Boiler  and  Pressure  Vessel  Code.  The  NRC 
and  industry  have  since  recognized  the 


ASME  Boiler  and  Pressure  Vessel  Code. 
Section  XI  as  the  appropriate  testing 
program.  Adequate  assurance  of  primary 
system  integrity  will  be  provided  since 
primary  system  testing  will  continue  to  be 
controlled  and  performed  in  accordance  with 
the  rules  for  inservice  inspections  provided 
by  ASME  Boiler  and  Pressure  Vessel  Code, 
Section  XI  as  implemented  by  our  approved 
In-Servige  Inspection  (ISI)  Program,  as 
required  by  TS  Section  4.0.1.  Therefore,  there 
would  be  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  requested  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  requested  change  deletes  the 
current  TS  requirements  for  primary  system 
testing  by  recognizing  that  we  will  continue 
to  fjerform  required  testing  consistent  with 
10  CFR  50.55a  and  ASME  Boiler  and 
Pressure  Vessel  Code.  Section  XI,  as 
implemented  by  our  approved  ISI  Program, 
as  required  by  TS  Section  4.0.1.  This 
requested  change  does  not  involve  the 
addition  or  modification  of  plant  equipment, 
nor  does  it  alter  the  design  or  op>eration  of 
plant  systems.  Therefore,  the  requested 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  requested  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  requested  change  deletes  the  current  TS 
Section  4.3  requirements  for  primary  system 
testing  and  maintains  the  margin  of  safety  by 
continuing  to  perform  required  testing  in 
accordance  with  10  CFR  50.55a  and  ASME 
Boiler  and  Pressure  Vessel  Code,  Section  XI, 
as  implemented  by  our  approved  ISI 
Program,  as  required  by  TS  Section  4.0.1. 
Therefore,  the  requested  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh,  North  CaroHna  27602 

NEC  Project  Director:  William  H. 
Bateman 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March  3, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  requirement  to  perform 


periodic  measurement  testing  of  the 
response  times  for  selected  pressure  and 
differential  pressure  sensors.  The 
requirement  that  reactor  trip  and 
engineered  safety  feature  response  time 
functions  be  within  their  specified  limit 
at  least  once  per  18  months  will  be 
verified  instead  of  demonstrated.  The 
associated  bases  section  for  response 
time  requirements  will  be  changed  to 
allow  the  sensor  response  time  portion 
of  the  channel  response  time  to  use 
historical  records,  testing  results,  or 
vendor  supplied  engineering 
specifications.  No  other  changes  to 
response  time  methods  are  included  in 
this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The.  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  does  not  result 
in  a  condition  where  the  design,  material,  or 
construction  standards  that  were 

applicable  prior  to  the  change  are  altered 
nor  does  it  modify  any  system  interface.  The 
same  Reactor  Trip  System  and  Engineered 
Safety  Features  Actuation  System 
instrumentation  is  being  used;  the  time 
resjKjnse  allocations/modeling  assumptions 
in  the  Final  Safety  Analysis  Report  (FSAR) 
Chapter  15  analyses  are  still  the  same:  only 
the  method  of  verifying  time  response  is 
changed.  The  proposed  activity  will  not 
change,  degrade,  or  prevent  actions  or  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
an  accident  described  in  the  FSAR. 
Therefore,  there  would  be  no  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  ptossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  prop>osed  amendment  does  not  alter 
the  performance  of  the  pressure  and  the 
differential  pressure  transmitters  used  in  the 
plant  protection  systems.  The  sensors  will 
still  have  response  time  verified  by  test 
before  placing  the  sensor  in  operational 
service  and  after  any  maintenance  that  could 
affect  response  time.  Changing  the  method  of 
periodically  verifying  instrument  response- 
for  certain  sensors  (assuring  equipemt 
operable)  from  time  response  testing  to 
calibration  and  channel  checks  will  not 
create  any  new  accident  initiators  or 
scenarios.  Periodic  surveillance  of  these 
instruments  will  detect  significant 
degradation  in  the  sensor  response 
characteristic.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
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3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  amendment  to  |sic|  does  not 
affect  the  total  system  response  time  assumed 
in  the  safety  analysis.  The  periodic  system 
response  time  verification  method  for 
selected  pressure  and  differential  pressure 
sensors  is  modiTied  to  allow  use  of  actual  test 
data  or  engineering  data.  The  method  of 
verification  still  provides  assurance  that  the 
total  system  response  is  within  that  deHned 
in  the  safety  analysis,  since  Qalibration  tests 
will  detect  any  degradation  which  might 
significantly  affect  sensor  response  time. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director  William  H. 
Batemem 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  IllinoisDocket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  amendment  request:  May  20. 
1994,  as  Supplemented  February  2.  1995 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
the  licensee  to  use  an  alternate  repair 
criteria  (ARC),  designated  as  the  F* 
criteria.  Use  of  the  P  criteria  would 
allow  tubes  with  otherwise  pluggable 
indications,  to  remain  in  service  as  long 
as  the  indications  are  below  the 
designated  minimum  distance  of  the  F* 
criteria.  The  F*  criteria  for  Byron  and 
Braidwood  defines  a  length  of  1.7 
inches  of  undegraded  expanded  tube 
within  the  tubesheet  as  the  minimum 
distance  acceptable  for  implementing 
the  ARC.  Below  the  F*  length,  a 
circumferential  tube  defect  can  exist 
and  the  tube  can  remain  in  service.  The 
proposed  amendment  will  change  the 
plugging  limit  definition  and  would 
exclude  plugging  steam  generator  tubes 
with  indications  that  satisfy  the  P 
criteria.  The  F*  criteria  maintains  the 
structural  integrity  of  the  degraded  tube 
as  the  primary  pressure  boundary  and 


allows  the  tube  to  remain  in  service  for 
heat  transfer  and  core  cooling. 

This  alternate  repair  criteria 
qualification  is  documented  in  Babcock 
&  Wilcox  Nuclear  Technologies  (BWNT) 
Topical  Report  BAW-10196  P  Revision 
1.  "WCM  F*  Qualification  Report." 
which  is  included  as  part  of  the 
licensee's  submittal.  The  stafi^s 
proposed  no  significant  hazards 
consideration  determination  for  the 
requested  change  was  published  on  July 
6,  1994  (59  FR  34659).  In  response  to 
the  staffs  request  for  additional 
information  by  letter  dated  February  2, 
1995.  the  licensee  revised  their  previous 
submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  supporting  qualification  report  for 
subject  criteria  demonstrates  that  the 
presence  of  the  tubesheet  will  enhance  the 
tube  integrity  in  the  region  of  the  tube-to- 
tubesheet  roll  expansions  by  precluding  tube 
deformation  beyond  its  initial  expanded 
outside  diameter.  The  resistance  to  a  tube 
rupture  is  strengthened  by  the  presence  of 
the  tubesheet  in  that  region.  The  results  of 
hardrolling  of  the  tube  into  tubesheet 
provides  a  mechanical  leak  limiting  seal 
between  the  tube  and  the  tubesheet.  A  tube 
rupture  cannot  occur  because  the  contact 
between  the  tube  and  the  tubesheet  does  not 
permit  sufficient  movement  of  tube  material. 

The  type  of  degradation  for  which  the  F* 
criteria  has  been  developed  (cracking  with  a 
circumferential  orientation)  can  theoretically 
lead  to  a  postulated  tube  rupture  event 
provided  that  the  postulated  through-wall 
circumferential  crack  exists  near  the  top  of 
the  tubesheet.  An  evaluation  including 
analysis  and  testing  has  been  done  to 
determine  the  resistive  strength  of  the 
expanded  tubes  within  the  tubesheet.  This 
evaluation  provides  the  basis  for  the 
acceptance  criteria  for  tube  degradation 
subject  to  the  F*  criteria.  The  F'  length  of  roll 
expansion  is  sufficient  to  preclude  tube 
pullout  from  tube  degradation  located  below 
the  F'  distance,  regardless  of  the  extent  of  the 
tube  degradation.  The  Technical 
S|}ecirication  leakage  rate  requirements  and 
accident  analysis  assumptions  remain 
unchanged  in  the  unlikely  event  that 
significant  leakage  from  this  region  does 
occur.  For  consistency  with  current  offsite 
dose  limits,  the  site  allowable  leakage  limit 
during  a  MSLB  has  been  conservatively 
calculated  to  be  12.8  gpm  for  Byron  and  9.1 
gpm  for  Braidwood.  which  includes  the 
accident  leakage  from  IPC  in  addition  to  the 
accident  leakage  from  P  on  the  faulted  steam 
generator  and  the  operational  leakage  limit. 
The  op>erational  leakage  limit  of  Specification 
3.4.6.2.C  in  each  of  the  three  remaining  intact 


steam  generators  shall  include  the 
operational  leakage  from  P.  As  a 
requirement  for  op)eration  following 
application  IPC,  the  projected  distribution  of 
crack  indications  over  the  operating  period 
must  be  verified  to  result  in  primary  to 
secondary  accident  leakage  less  than  the  site 
allowable  leakage  limit.  Thus,  the 
consequences  of  a  MSLB  remain  unchanged. 

The  tube  rupture  and  pullout  is  fully 
bounded  by  the  existing  steam  generator  tube 
rupture  analysis  included  in  the  UFSAR.  The 
leakage  testing  of  the  roll  expanded  tubes 
indicates  that  for  tube  expansion  lengths 
approximately  equal  to  the  *  distance,  any 
postulated  primary  to  secondary  leakage  from 
*  tubes  would  be  insignificant.  The  proposed 
alternate  repair  criteria  does  not  adversely 
impact  any  other  previously  evaluated  design 
basis  accident. 

The  leakage  from  an  F*  tube  would  be 
limited  by  the  tube-to-tubesheet  interface 
since  this  leak  would  occur  below  the 
secondary  face  of  the  tubesheet.  Qualification 
testing  and  previous  experience  indicate  that 
normal  and  faulted  leakage  is  well  below 
Technical  Specification  and  administrative 
limits  creating  no  increase  in  the 
consequences  associated  with  tube  rupture 
type  leakages.  The  UFSAR  analyzed  accident 
scenarios  are  still  bounding  since  the  normal 
and  faulted  leak  rates  are  well  within  the 
normal  o|>erating  limit  of  150  gallons  per      ■' 
day.  This  conclusion  is  consistent  with 
previous  P  programs  approved  and  used  at 
other  of)erating  plants. 

All  of  the  design  and  operating 
characteristics  of  the  steam  generator  and 
connected  systems  are  preserved  since  the  F' 
criteria  utilizes  the  "as  rolled  "  tube 
configuration  that  exists  as  part  of  the 
original  steam  generator  design.  The  F"  joint 
has  been  analyzed  and  tested  for  design. 
op>erating.  and  faulted  condition  loadings  in 
accordance  with  Regulatory  Guide  1.121 
safety  factors.  The  p>otential  for  a  tube 
rupture  is  not  increased  from  the  original 
submittal  as  demonstrated  in  the 
qualification  analyses  and  testing  completed 
in  the  BWNT  report. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  F"  criteria 
does  not  introduce  any  changes  to  the  plant 
design  basis.  Use  of  the  criteria  does  not 
provide  a  mechanism  to  initiate  an  accident 
outside  of  the  region  of  the  expanded  portion 
of  the  tube.  In  the  unlikely  event  the  failed 
tube  severed  completely  at  a  point  below  the 
F*  region,  the  remaining  F"  joint  would  retain 
engagement  in  the  tubesheet  due  to  its  length 
of  expanded  contact  within  the  tubesheet 
bore.  This  engagement  length  would  prevent 
any  interaction  of  the  severed  tube  with 
neighboring  tubes.  Any  hypothetical  accident 
as  a  result  of  any  tube  degradation  in  the. 
expanded  region  of  the  tube  would  be 
bounded  by  the  existing  tube  rupture 
accident  analysis.  Tube  bundle  structural 
integrity  will  be  maintained.  Tube  bundle 


leak  tightness  will  be  maintained  such  that 
any  p>ostulated  accident  leakage  from  F* 
tubes  will  be  negligible  with  regard  to  offsite 
doses. 

Therefore,  there  is  not  a  potential  for 
creating  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  use  of  the  F"  criteria  has  been 
demonstrated  to  maintain  the  integrity  of  the 
tube  bundle  commensurate  with  the 
requirements  of  Regulatory  Guide  1.121  and 
the  primary  to  secondary  pressure  boundary 
under  normal  and  postulated  accident 
conditions.  Acceptable  tube  degradation  for 
the  "  criteria  is  any  degradation  indication  in 
the  tubesheet  region,  more  than  the  F* 
distance  from  the  secondary  face  of  the 
tubesheet  or  the  top  of  the  last  hardroll 
contact  point  whichever  is  further  into  the 
tubesheet.  The  safety  factors  used  in  the 
verification  of  the  strength  of  the  degraded 
tube  are  consistent  with  the  safety  factors  in 
the  ASME  Boiler  and  Pressure  Vessel  Code 
and  Regulatory  Guide  1.121  used  in  steam 
generator  design.  The  '  distance  has  been 
verified  by  various  testing  to  be  greater  than 
the  length  of  the  roll  expanded  tube-to- 
tubesheet  interface  required  to  preclude  both 
tube  pullout  and  significant  leakage  during 
normal  and  postulated  accident  conditions. 
The  protective  boundaries  of  the  steam 
generator  continue  to  be  maintained  with  the 
use  of  the  F"  criteria.  A  tube  with  the 
indication  of  degradation  previously 
requiring  removal  from  service  can  be  kept  in 
service  through  the  F'  criteria.  Since  the  joint 
is  contained  within  the  tubesheet  bore,  there 
is  no  additional  risk  associated  with  the 
previously  analyzed  tube  rupture  event.  The 
leak  testing  acceptance  criteria  are  based  on 
the  primary  to  secondary  leakage  limit  in  the 
Technical  Specifications  and  the  leakage 
assumptions  used  in  the  UFSAR  accident 
analyses. 

Implementation  of  the  alternate  repair 
criteria  will  decrease  the  number  of  tubes 
which  must  be  taken  out  of  service  with  tube 
plugs  or  repaired  by  sleeves.  Both  plugs  and 
sleeves  reduce  the  RCS  flow  margin;  thus, 
implementation  of  the  F*  criteria  will 
maintain  the  margin  of  How  that  would 
otherwise  be  reduced  in  the  event  of 
increased  plugging  or  sleeving. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 


NRC  Project  Director:  Robert  A.  Capra 

Duke  Power  Company.  Docket  Nos.  50- 
269,  50-270  and  50-287.  Oconee 
Nuclear  Station.  Units  1,  2  and  3, 
Oconee  County.  South  Carolina 

Date  of  amendment  request: 
November  22,  1994,  as  supplemented 
January  30,  March  2,  and  March  13, 
1995. 

Description  of  amendment  request: 
This  request  was  previously  published 
in  the  Federal  Register  on  February  15, 
1995  (60  FR  8746).  It  is  being  renoticed 
to  provide  clarification  to  the  scope  of 
the  original  request.  The  amendments 
would  revise  Technical  Specification 
(TS)  3.8  to  establish  restricted  loading 
patterns  and  associated  burnup  criteria 
for  placing  fuel  in  the  Oconee  spent  fuel 
pools.  In  addition,  the  Design  Features 
sections  associated  with  the  reactor  and 
fuel  storage  would  be  revised.  These 
changes  are  necessary  to  address  two 
new  fuel  designs  which  have  increased 
initial  fuel  enrichment  and  therefore 
cannot  be  stored  in  the  spent  fuel  pools 
under  existing  TS  or  loaded  into  the 
reactor.  An  administrative  change 
would  be  made  to  TS  6.9.1  to  include 
spent  fuel  pool  boron  concentration  in 
the  Core  Operating  Limits  Report.  Other 
administrative  changes  would  be  made 
in  the  Design  Features  section  to  make 
the  specification  consistent  with 
wording  in  the  standard  TS.  Finally,  the 
two  additional  supplements  to  the 
original  request  are  referenced  herein. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1.  The  proposed  amendments 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Each  accident  analysis  addressed  in  the 
Oconee  Final  Safety  Analysis  Report  (FSAR) 
has  been  examined  with  respect  to  changes 
in  Cycle  15  parameters  to  determine  the 
effect  of  the  Cycle  16  reload  and  to  ensure 
that  the  acceptance  criteria  of  the  FSAR 
safety  analyses  remain  satisfied.  The 
transient  evaluation  of  Cycle  16  is  considered 
to  be  bounded  by  previously  accepted 
analyses.  Section  7  of  the  Reload  Report 
addresses  "Accident  and  Transient  Analysis" 
for  this  core  reload. 

There  is  no  increase  in  the  probability  or 
consequences  of  an  accident  due  to  the  spent 
fuel  storage  restrictions  proposed  in  this 
amendment  request.  It  has  been  shown  that 
the  calculated,  worst  case  ken  for  this  area  is 
[less  than  or  equal  to]  0.95  under  all 
conditions.  There  is  no  increase  in  the 
probability  of  a  fuel  drop  accident  in  the  SFP 
(spent  fuel  pool]  since  the  mass  of  the  new 
assemblies  is  not  significantly  different  from 


the  mass  of  the  old  assemblies.  The 
likelihood  of  other  accidents,  previously 
evaluated  and  described  in  the  FSAR.  is  also 
not  affected  by  the  proposed  changes.  In  fact, 
it  could  be  postulated  that  since  the  increase 
in  fuel  enrichment  will  allow  for  extended 
fuel  cycle  lengths,  there  will  be  a  decrease  in 
fuel  movement  and  the  probability  of  an 
accident  may  actually  be  reduced.  There  is 
also  no  increase  in  the  consequences  of  a  fuel 
rod  drop  accident  in  the  SFP  since  the  fission 
product  inventory  of  individual  fuel 
assemblies  will  not  change  significantly  as  a 
result  of  increasing  the  initial  enrichment.  In 
addition,  no  change  to  safety  related  systems 
is  being  made.  Therefore,  the  consequences 
of  a  fuel  rupture  accident  remain  unchanged. 
In  addition,  it  has  been  shown  that  Kctt  all 
conditions.  Therefore,  the  consequences  of  a 
criticality  accident  in  the  SFP  remain 
unchanged  as  well.  The  above  analysis 
ensures  that  the  proposed  reload  amendment 
request  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  analyses  performed  in  support  of  this 
reload  are  in  accordance  with  the  NRC 
approved  methods  delineated  in 
Specification  6.9.2.  The  predicted  operating 
characteristics  of  Oconee  3  Cycle  16  are 
similar  to  previously  licensed  designs.  The 
Mark  BlOT  and  Mark  Bll  fuel  assembly 
designs  remain  mechanically  compatible 
with  all  fuel  handling  equipment.  Therefore, 
no  new  or  different  kind  of  fuel  handling 
accident  is  created  by  the  propwsed 
amendment  request. 

Section  15.11  of  the  Oconee  FSAR  states 
that  the  refueling  boron  concentration  is 
maintained  such  that  a  criticality  accident 
during  refueling  is  not  considered  credible. 
The  proposed  amendment  request  continues 
to  assure  that  a  criticality  accident  in  the  SFP 
or  during  refueling  is  not  credible.  The 
double  contingency  principle  discussed  in 
ANSI  N-16.1-1975  and  the  April  1978  NRC 
letter  allows  credit  for  soluble  boron  under 
other  abnormal  or  accident  conditions,  since 
only  a  single  accident  need  be  considered  at 
one  time.  Thus,  by  requiring  a  minimum 
boron  concentration  in  the  SFP.  a  criticality 
accident  caused  by  violating  the  SFP  storage 
restrictions  is  not  considered  credible. 
Therefore,  the  propwsed  amendment  request 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The. proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  Oconee  3  Cycle  16  design  was 
p»erformed  using  the  NRC  approved  methods 
given  in  Specification  6.9.2.  The  safety  limits 
for  Oconee  3  Cycle  16  are  unchanged  from 
previous  cycles.  The  limits  and  margins 
summarized  in  the  Oconee  3  Cycle  16  Reload 
Report  are  well  within  the  allowable  limits 
and  requirements,  and  reflect  no  reductions 
to  any  margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
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satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry.  HI.  Winston  and  Strawn.  1200 
17th  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request: 
December  14.  1993.  as  supplemented  by 
letter  dated  March  3.  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  by 
removing  the  reactor  vessel  material 
specimen  withdrawal  schedule  and  by 
updating  the  reactor  coolant  system 
pressure-temperature  (P-T)  curves.  The 
specimen  withdrawal  schedule  will  be 
relocated  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  original 
Notice  was  published  on  January  19. 
1994  (59  FR  2867). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

Although  the  Reactor  Vessel  material 
specimens  withdrawal  schedule  will  be 
removed  from  the  Technical  Specifications, 
the  Technical  Specifications  bases  will 
continue  to  provide  background  information 
on  the  use  of  the  data  obtained  from  material 
specimens.  Also,  updates  to  the  schedule 
will  continue  to  be  submitted  to  the  NRC  for 
approval  prior  to  implementation. 

Operating  the  plant  in  accordance  with  the 
new.  updated  P-T  Curves  will  assure 
preserving  the  structural  integrity  of  the 
reactor  vessel  over  the  life  of  the  plant.  The 
pressure  and  temperature  limits  were 
developed  in  accordance  with  10  CFR  |Part| 
50  Appendix  G  requirements. 

Removing  the  requirements  associated 
with  the  previous  exemption  to  Appendix  H 
(TS  4.4.8.1.2  items  a  &  b)  is  purely  an 
administrative  change. 

Therefore,  the  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Removal  of  the  Reactor  Vessel  material 
specimen  schedule  from  the  Technical 
Specifications  has  no  impact  on  accidents  at 
the  plant.  Updates  to  the  schedule  will  still 
be  required  to  be  submitted  to  the  NRC  prior 
to  implementation  f>er  Section  II. B. 3  of 
Appendix  H  to  10  CFR  Part  50 

Also,  updates  to  the  P-T  Curves  will  not 
create  a  new  or  different  type  |ofl  accident. 


The  reactor  vessel  beltline  P-T  limits  were 
revised  applying  the  general  guidance  of  the 
ASME  Code.  Appendix  G  procedures  with 
the  necessary  margins  of  safety  for  heatup. 
cooldown  and  inservice  hydro  test 
conditions. 

The  change  to  TS  4.4.8.1.2  items  a  &  b  is 
purely  administrative. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Removal  of  the  schedule  for  Reactor  Vessel 
material  specimen  withdrawal  from  the 
Technical  Specifications  does  not  impact  the 
margin  of  safety.  The  schedule  will  continue 
to  receive  NRC  review  and  approval  prior  to 
implementation  of  updates  to  the  schedule. 

Updates  to  the  P-T  Curves  are  provided  to 
preserve  the  margin  to  jsicj  safety  to  assure 
that  when  stressed  under  operating, 
maintenance  and  testing  the  boundary 
behaves  in  a  non-brittle  manner  and  the 
probability  of  rapidly  propagating  fracture  is 
minimized. 

The  change  to  TS  4.4.8.1.2  items  a  &  b  is 
purely  administrative. 

Therefore,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington.  D.C.  20005-3502 
NRC  Project  Director:  William  D. 
Beckner 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County.  Florida 

Date  of  amendment  request:  February 
22. 1995 

Description  of  amendment  request: 
The  proposed  changes  are 
administrative  in  nature  in  that 
reference  to  an  "automatic" 
containment  air  lock  tester  will  be 
deleted  from  TS  4.6.1.3.  The  automatic 
airlock  tester  is  no  longer  being  used. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  amendment  is 
administrative  in  nature  in  that  the  revision 
will  eliminate  the  wording  associated  with 
optional  use  of  the  personnel  airlock 
automatic  leakage  tester.  The  requirement  for 
testing  the  personnel  airlock  at  a  pressure 
greater  than  or  equal  to  P.  for  at  least  15 
minutes  remains  unchanged.  The  acceptance 
criteria  of  personnel  airlock  seal  leakage  less 
than  0.01  L,  is  also  unchanged.  The 
automatic  leakage  tester  is  not  an  accident 
initiator  nor  a  part  of  the  success  path(s) 
which  function  to  mitigate  accidents 
evaluated  in  the  plant  safety  analyses.  The 
profxjsal  does  not  involve  any  changes  to  the 
configuration  or  method  of  operation  of  any 
plant  equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident,  nor  does  it  alter 
any  assumptions  or  conditions  in  the  plant 
safety  analyses.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  propwsed  amendment  to  remove  the 
reference  to  the  personnel  airlock  automatic 
tester  from  the  technical  specifications  will 
not  introduce  any  new  failure  modes  or 
system  interactions,  nor  will  it  require  the 
installation  of  any  new  or  modified 
equipment.  The  requirement  to  leak  test  the 
personnel  air  locks  will  not  be  changed. 
Thus,  operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  is 
administrative  in  nature  in  that  it  eliminates 
the  reference  to  the  personnel  airlock 
automatic  leakage  tester  but  does  not  alter  the 
surveillance  and  acceptance  criteria  for  such 
testing.  Seal  leakage  testing  is  performed  in 
accordance  with  an  approved  plant 
procedure  which  allows  use  of  either  an 
automatic  tester  or  a  portable  testing  cart. 
The  automatic  leakage  tester  is  not  used  to 
actuate  safety  related  equipment,  provide 
interlocks,  or  perform  plant  control 
functions.  The  conditions  evaluated  in  the 
plant  accident  and  transient  analyses  do  not 
involve  this  tester.  The  proposed  change  does 
not  alter  the  basis  for  any  technical 
sp>ecification  that  is  related  to  the 
establishment  of.  or  the  maintenance  of,  a 
nuclear  safety  margin.  Therefore,  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above  discussion  and  the 
supporting  Evaluation  of  Technical 
Specification  changes.  FPL  has  determined 
that  the  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
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review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street.  NW.,  Washington.  DC  20036 

NRC  Project  Director:  David  B. 
Matthews 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  February 
27. 1995 

Description  of  amendment  request: 
The  proposed  amendment  will  change 
Table  3.3-3  and  3.3-4  to  accommodate 
an  improved  coincidence  logic  and 
relay  replacement  for  the  4.16  kV  Loss 
of  Voltage  Relays.  Actions  required  for 
certain  trip  units  with  the  number  of 
operable  channels  one  less  than  the  total 
number  of  channels  will  also  be 
changed.  In  addition,  the  format  used  to 
state  the  time  delay  for  the  4.16  kV 
Degraded  Voltage  trip  unit  will  be 
revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(l)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  result  in  a  better 
overall  posture  of  the  plant  under  degraded/ 
loss  of  voltage  conditions.  The  design 
upgrade  for  the  4.16  kV  Loss  of  Voltage 
system  is  more  reliable,  has  inherently  higher 
accuracy,  and  is  easier  to  maintain  and 
calibrate  in  the  field.  The  coincidence  logic 
will  eliminate  the  spurious  plant  trip 
potential  from  the  existing  design.  Restating 
the  maximum  time  delay  for  the  4.16  kV 
Degraded  Voltage  (coincident  with  SIAS 
[safety  injection  actuation  signal))  protective 
relays  in  a  "less  than"  formal  will  a.ssure  that 
the  transfer  of  power  to  the  on-.site  sources 
occurs  before  the  level  of  voltage  becomes 
injurious  to  the  equipment  under  accident 
conditions,  and  will  ensure  that  stripping  of 
the  emergency  power  busses  and  loading  of 
the  EDG  (s)  (emergency  diesel  generators] 
will  o<.cur  within  the  time  allowed  by 
original  design  criteria.  The  maximum 
allowed  time  delay  for  this  function  is  not 
being  increased,  and  the  time  delay  assumed 
in  the  accident  analyses  for  connecting  the 
emergency  bus  to  the  diesel  generator  will 
not  be  exceeded.  Therefore,  operation  of  the 


facility  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability'  or  consequences 
of  an  accident  previously  evaluated. 

(2)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frxun  any  accident 
previously  evaluated. 

The  profKJsed  amendment  does  not  change 
the  operation,  function  or  modes  of  plant 
operation.  The  ability  of  the  loss  of  power 
and  degraded  grid  voltage  protection  scheme 
to  properly  transfer  from  the  off-site  to  the 
on-site  power  sources  is  being  maintained. 
The  relays  in  the  improved  design  of  the  4  16 
kV  Loss  of  Voltage  function  are  of  the  type 
presently  l>eing  used  in  identical  applications 
at  both  St.  Lucie  plant  units.  No  new  hazards 
are  created  or  postulated  which  may  cause  an 
accident  different  from  any  accident 
previously  analyzed.  The  modifications  will 
result  in  a  more  sensitive  protection  scheme 
allowing  continuous  operation  without 
unnecessary  challenges  to  the  safety  systems, 
and  will  continue  to  provide  adequate 
protection  to  all  the  safety  equipment 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  frtjm  any  accident 
previously  evaluated. 

(3)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
Involve  a  significant  reduction  in  a  margin  of 
safety. 

The  capability  of  the  loss  of  p>ou'er  and 
degraded  grid  voltage  protection  scheme  is 
enhanced  by  the  changes  lieing  proposed  and 
is  confirmed  by  the  existing  surveillance 
requirements.  The  planned  modifications  to 
the  4.16  kV  Loss  of  Voltage  function  will 
result  in  a  more  sensitive  undervoltage 
detection  system  and  reduce  the  p>ossibiMty 
of  spurious  actuation.  The  maximum  time 
assumed  in  the  safety  analyses  for  connecting 
each  Emergency  Bus  to  its  dedicated 
Emergenc-y  Diesel  Generator  is  not  being 
changed,  and  assurance  that  separation  from 
a  degraded  off-site  power  source  will  occur 
before  this  time  interval  is  exceeded  during 
accident  conditions  will  be  maintained  by 
the  proposed  amendment.  Accordingly,  the 
margin  of  safety  is  not  affected.  Therefore. 
of)eration  of  the  facility  in  act-ordance  with 
the  proposed  amendment  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
Based  on  the  discussion  presented  atxive 
and  on  the  supporting  Evaluation  of 
Proposed  TS  [Technical  Specifications! 
Changes,  FPL  has  concluded  that  this 
projwsed  license  amendment  involves  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  rt»quest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 


Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  David  B. 

Matthews 

Florida  Power  and  Light  Company,  et 
al.,  Docket  No.  50-389,  St.  Lucie  Plant. 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  February 
27,  1995 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
surveillance  requirement  (SR)  4.9.8.1 
and  4.9.8.2  to  allow  a  reduction  in  the 
required  minimum  shutdown  cooling    ' 
flow  rate  under  certain  conditions 
during  operational  MODE  6.  In  addition, 
the  format  of  the  SR  will  be  changed  to 
clarify  the  intent  of  the  stated 
surveillances. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Operation  of  the  SIXS  [shutdown  cooling 
system)  is  not  an  accident  initiator  and. 
therefore,  does  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  will  allow  a  plant 
configuration  needed  to  perform 
maintenance  activities  on  LPS!  (low-pressure 
safety  injectionl/SDCS  headers  by  isolating 
one  injection  flow  line  for  an  operable  SDCS 
train  during  certain  MODE  6  conditions  In 
the  event  of  a  failure  or  unavailability  of  the 
alternate  SDCS  train,  this  configuration  could 
result  in  the  proposed  minimum  flow  rate. 

The  proposed  change  only  modifies  the 
minimum  required  flow  rate,  and  docs  not 
affect  the  probability  of  this  event.  FPL  has 
evaluated  the  proposed  value  of  reactor 
coolant  flow  and  has  shown  that  the  bases  for 
the  existing  LCO  [limiting  condition  for 
operation)  will  continue  to  be  satisfied. 
Therefore,  there  are  no  significant  increases 
in  the  consequences  of  any  event  from  the 
proposed  change.  No  other  system 
interactions  are  involved  related  to 
previously  evaluated  accidents,  and  the 
proposed  change  has  no  adverse  effect  on  any 
other  system  performance. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  inrj^ase  in  the 
probability  or  consequences  of  an  atddeut 
previously  evaluated. 

[2]  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
cormal  operation  of  the  plant.  No  new 
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systems  are  introduced  and  there  is  no 
adverse  effect  on  any  other  system 
confiRuration  or  performance.  The  chanj>e 
will,  however,  allow  isolation  of  one  SDCS 
injection  flow  path  for  maintenance  activities 
in  MODE  6  under  controlled  conditions.  The 
failure  of  the  alternate  SDCS  train  does  not 
create  a  new  accident  and  has  been  further 
evaluated  in  the  reduced  flow  configuration, 
and  shown  to  meet  all  the  TS  bases 
requirements.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  safety  considerations  related  to  the 
proposed  change  are  described  in  the  bases 
toTS  ITechnical  Specification!  3/4.9.8.  FPL 
has  evaluated  the  proposed  reduction  in 
SDCS  flow  requirement,  under  stated 
conditions,  and  has  shown  that  the  proposed 
flow  rate  meets  all  the  TS  bases  requirements 
involving  decay  heat  removal,  boron 
dilution,  and  stratification.  Established 
acceptance  criteria  providing  margins  of 
safety  are  not  being  changed  by  the  proposed 
amendment.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Proposed  TS  Changes.  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  i^vicvved  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
/ocof /on .Indian  River  junior  College 
Librarw  3209  Virginia  Avenue,  Fort 
Pierce'  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzinger.  1615 
L  Street.  NW.,  Washington,  DC  20036 

NHC  Project  Director  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authoritv  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-366,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  2,  Appling 
County,  Georgia 

Date  of  amendment  request:  March 

14. 1995 

Description  of  amendment  request: 
Georgia  Power  Company  (GFC  or  the 
licensee)  has  proposed  a  temporary 
change  to  Hatch  Unit  2  Technical 
Specification  (TS)  Required  Action 
3.3.6.I.F.I.  and  associated  Bases.  The 
proposed  change  would  add  a  note  to 


the  Priniar>'  Containment  Isolation 
Instrumentation  actions  to  permit  the 
drywell  and  vvetwell  purge  valves 
which  are  isolated  by  the  drywell 
radiation  monitor  signal  to  be  opened 
with  one  inoperable  drywell  radiation 
monitor.  The  note  will  expire  prior  to 
startup  frorti  the  Hatch  Unit  2  refueling/ 
maintenance  outage  scheduled  in  the 
fall  of  1995.  at  which  time  the  radiation 
monitor  can  be  repaired  or  replaced. 
Should  the  unit  be  forced  into  a  cold 
shutdown  of  sufficient  duration  (i.e., 
drywell  de-inerted),  the  inoperable 
radiation  monitor  will  be  repaired  at 
that  time.  The  TS  containment  sections 
allow  these  valves  to  be  opened  for 
inerting.  de-inerting.  and  pressure 
control.  However,  with  radiation 
monitor  2D11-K621B  inoperable,  the 
primary  containment  isolation 
instrumentation  TS  require  the  valves 
be  closed  until  the  unit  achieves  a  cold 
shutdown  condition.  Without  the  ability 
to  open  these  valves  until  cold 
shutdown,  pressure  control  and  de- 
inerting  are  difficult. 

The  purpose  of  the  high  drywell 
radiation  primary  containment  isolation 
signal  is  to  limit  fission  product  release 
following  a  postulated  loss-of-coolant 
accident  (LOCA)  with  significant  fuel 
damage.  It  is  one  of  several  signals 
which  isolate  the  primary  containment 
vent  and  purge  valves.  A  high  drywell 
pressure  signal  will  not  only  shut  down 
the  reactor  and  generate  a  LOCA  signal, 
it  will  also  isolate  these  valves. 

High  drywell  radiation  indicates 
possible  gross  failure  of  the  fuel 
cladding.  The  generation  of  this 
isolation  signal  is  not  credited  in  any 
accident  or  transient  analysis.  Chapter 
15  of  the  Hatch  Unit  2  Final  Safety 
Analysis  Report  (FSAR)  discusses  the 
radiological  consequences  of  a 
postulated  large  break  LOCA  with  fuel 
failure  to  show  conformance  to  10  CFR 
Part  100  and  10  CFR  Part  50,  Appendix 
A.  This  analysis  is  not  affected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below 

The  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

0()ening  the  containment  purge  and  vent 
valves  with  an  inoperable  drywell  radiation 
monitor  will  not  increase  the  probability  of 
any  previously  evaluated  accident.  The  fact 
that  the  monitor  cannot  send  an  automatic 
isolation  signal  will  not  significantly  affect 
the  consequences  of  an  accident.  The 


function  of  the  primary  containment 
isolation  signal  is  to  detect  and  limit  release 
of  fission  products  following  significant  fuel 
damage.  The  generation  of  this  isolation 
signal  is  not  credited  in  any  accident  or 
transient  analysis.  Chapter  15  of  the  Unit  2 
FSAR  evaluates  the  radiological 
consequences  of  a  postulated  design  basis 
LOCA  with  non-mechanistic  fuel  damage. 
This  licensing  evaluation  shows  conformance 
to  the  radiological  limits  presented  in  10  CFR 
100  and  10  CFR  50.  Appendix  A.  The  results 
of  this  analysis  are  not  affected  since  the 
valves  are  otherwise  operable  and  receive 
isolation  signals  from  other  instrumentation. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  the 
installation  of  any  new  equipment,  or  the 
modification  of  any  equipment  designed  to 
prevent  or  mitigate  the  consequences  of 
accidents  or  transients.  Therefore,  the  change 
has  no  effect  on  any  accident  initiator,  and 
no  new  or  different  type  of  accidents  are 
postulated  to  occur. 

3.  The  proposed  amendment  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

As  discussed  in  Item  1  above,  the 
assumptions  and  results  of  the  licensing 
evaluations  remain  unchanged.  Therefore, 
the  margin  of  safety  is  not  significantly 
affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location :App\ing  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513  ' 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  February 
28. 1995 

Description  of  amendment  request: 
Technical  Specification  (TS)  Section 
6.5.1.12  would  be  revised  to  delete  the 
requirement  to  render  determinations  in 
writing  with  regard  to  whether  or  not 
activities  listed  in  TS  Sections  6.5.1.2 
and  6.5.1.5  constitute  an  unreviewed 
safety  question. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


UMI 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  removes  the 
requirement  to  render  determinations  in 
writing  with  regard  to  whether  or  not 
opposed  changes  to  the  Technical 
Sp>ecifications  and  investigations  of 
violations  of  Technical  Specifications 
constitute  an  unreviewed  safety  question. 
This  change  is  considered  an  administrative 
change  to  remove  a  requirement  which  is  not 
relevant  to  these  activities  and  which  is  also 
consistent  with  the  BWR  Revised  Standard 
Technical  Specifications  (NUREG  1433). 
Existing  requirements  to  perform  Technical 
and  Independent  Safety  Reviews  of  these 
activities  are  not  affected.  Therefore,  the 
proposed  amendment  does  not  significantly 
increase  the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
is  considered  administrative  since  it  removes 
a  requirement  which  is  not  relevant  to  the 
affected  activities,  and  which  is  also 
consistent  with  the  BWR  Revised  Standard 
Technical  Specifications  Administrative 
Controls  for  Review  and  Audit.  Existing 
requirements  to  perform  Technical  and 
Independent  Safety  Reviews  for  the  affected 
activities  are  not  changed.  Therefore,  this 
change  has  no  effect  on  the  possibility  of 
creating  a  new  or  different  king  of  accident 
from  any  accident  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  removes  a 
requirement  which  is  not  relevant  to  the 
affected  activities.  Existing  Technical 
Sp>ecification  requirements  to  perform 
Technical  and  Independent  Safety  Reviews 
for  the  affected  activities  are  not  changed  and 
therefore,  will  continue  to  ensure  that  such 
activities  properly  address  nuclear  safety  and 
safe  plant  operation.  Therefore,  it  is 
concluded  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  amalysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location. -Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  N)  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
jr.,  Esquire.  Shaw,  Pittman.  Potts  & 


Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Phillip  F. 
McKee 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
15, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  (by  relocation  to  the  Technical 
Requirements  Manual)  Technical 
Specification  (TS)  3/4.3.3.7,  Chemical 
Detection  Systems,  and  TS  3/4.8.4.1, 
Electrical  Equipment  Protective  Devices 
-  Containment  Penetration  Conductor 
Overcurrent  Protective  Devices,  and  the 
associated  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  Technical 
Specification  3.3.3.7,  Chemical  Detection  ' 
Systems  and  3.8.4.1,  Electrical  Equipment 
Protective  De\'ices-Containment  Penetration 
Conductor  Overcurrent  Protective  Devices,  is 
of  an  administrative  nature  in  that  the  listed 
Technical  Specifications  and  Bases  will  be 
relocated  in  entirety  to  the  Technical 
Requirements  Manual  (TRM).  Any  future 
changes  to  the  relocated  requirements  will  be 
in  accordance  with  lOCFR  30.59  and 
approved  station  procedures.  Whether  the 
listed  Technical  Sp>ecifications  and  Bases  are 
located  in  Technical  Specifications  or  the 
Technical  Requirements  Manual  has  no  effect 
on  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

The  profKJsed  change  does  not  alter  the 
assumptions  previously  made  in  the  listed 
Technical  Sf>ecifications.  The  proptosed 
change  allows  the  Commission  and  South 
Texas  more  effective  use  of  personnel 
resources  to  control  requirements  that  meet 
the  four  Criteria  in  the  Final  Policy 
Statement.  The  prop>osed  change  will  not 
change  the  dose  to  workers. 

Since  the  probability  of  a  jsic)  accident  is 
unaffected  by  the  administrative  relocation  of 
the  listed  Technical  Specifications,  and  the 
doses  are  not  affected  and  do  not  exceed 
acceptance  limits,  the  proptosed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  prof)osed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


The  proptosed  change  to  Technical 
Specification  3.3.3.7,  Chemical  Detection 
Systems  and  3.8.4.1,  Electrical  Equipment 
Protective  Devices-Containment  Penetration 
Conductor  Overcurrent  Protective  Devices,  is 
of  an  administrative  nature  in  that  the  listed 
Technical  Specifications  and  Bases  will  be 
relocated  in  entirety  to  the  Technical 
Requirements  Manual  (TRM).  Any  future 
changes  to  the  relocated  requirements  will  be 
in  accordance  with  lOCFR  50.59  and 
approved  station  procedures.  Whether  the 
listed  Technical  Sptecifications  and  Bases  are 
located  in  Technical  Specifications  or  the 
Technical  Requirements  .Manual  has  no  effect 
on  any  previously  evaluated  accident.  It  does 
not  represent  a  change  in  the  configuration 
or  operation  of  the  plant  and.  therefore,  does 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  proptosed  change  to  Technical 
Specification  3.3.3.7,  Chemical  Detection 
Systems  and  3.8.4.1.  Electrical  Equipment 
Protective  Devices-Containment  Penetration 
Conductor  Overcurrent  Protective  Devices,  is 
of  an  administrative  nature  in  that  the  listed 
Technical  Specifications  and  Bases  will  be 
relocated  in  entirety  to  the  Technical 
Requirements  Manual  (TRM).  Any  future 
changes  to  the  relocated  requirements  will  be 
in  accordance  with  lOCFR  50.59  and 
approved  station  procedures.  The  margin  of 
safety  is  not  reduced  when  the  requirements 
are  relocated  to  a  Licensee-controlled 
document  because  the  requirements  to 
change  a  License  Basis  Document  via  the 
lOCFR  50.59  process  ensures  the  same 
questions  concerning  the  margin  to  safety 
required  for  a  License  Amendment  are  asked. 
The  major  difference  is  the  time  and  expense 
required  for  the  License  Amendments. 
Therefore,  this  proposed  change  does  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  stafT  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges.  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
NewTnan,  Esq..  Newman  &  Holtzinger, 
P.C.  1615  L  Street.  N.W.,  Washington. 
DC.  20036 

NRC  Project  Director:  William  D. 
Beckner 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
15.  1995 
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Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification 
4.6.2.3.3.2  (and  associated  Bases)  to 
reflect  the  reactor  containment  fan 
cooler  flow  rate  assumed  in  the  accident 
analyses  and  to  specify  that  this  flow  is 
provided  by  the  component  cooling 
water  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  propo-sed  change  involve  a 
signiHcant  increa.se  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,? 

The  proposed  change  to  Technical 
Specification  4.6.2. 3.a. 2  is  to  reflect  the 
cooling  water  temperature  assumed  in  the 
accident  analyses.  The  revised  Technical 
Specification  surveillance  requirement  will 
change  the  cooling  water  flow  rate 
requirement  to  each  Reactor  Containment 
Fan  Cooler  from  greater  than  or  equal  to  550 
gallons  per  minute  to  greater  than  or  equal 
to  18O0  gallons  per  minute. 

The  proposed  change,  which  will  result  in 
an  increased  acceptance  criteria  for  the  flow 
to  the  Reaqtor  Containment  Fan  Coolers,  is 
not  indicative  of  accident  initiators.  The 
change  vf\\\  ensure  that  the  surveillance 
requirement  reflects  the  How  rate  value 
assumed  in  the  South  Texas  Project  accident 
analyses  and  that  the  design  and  operabilily 
requirements  of  equipment  important  to 
safety  are  ensured. 

The  accident  mitigation  features  of  the 
plant  are  not  affected  by  the  proposed  change 
since  the  change  reflects  the  original 
assumptions  made  in  the  design  of  the 
accident  mitigation  features  of  the  South 
Texas  Project.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  in  the  Safety 
Analysis  Report  because  all  the  ac(  idents 
were  analyzed  with  a  flow  rale  of  1800 
gallons  per  minute  to  the  Reactor 
Containment  Fan  Cooler. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

There  will  be  no  adverse  affects  on  margins 
of  safety  since  a  more  stringent  surveillance 
requirement  will  be  applied  to  the  Reactor 
Cx)ntainment  Fan  Cooler.  The  Te«;hnical 
Specification  operabilily  and  surveillance 
requirements  are  not  reduced  but  rather 
made  more  restrictive  by  this  proposed 
change.  The  change  ensures  that  the  margin 
of  safely  originally  intended  for  the  Reactor 
Containment  Fan  Coolers  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location :\\lhar\on  County  Junior 
College.  J.  M.  Hodges.  Learning  Center. 
911  Boling  Highway.  Wharton.  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq.,  Newman  &  Holtzinger. 
PC.  1615  L  Street.  N.W..  Washington. 
DC.  20036 

NRC  Project  Director  William  D. 
Beckner 

lES  Utilities  Inc..  Docket  No.  50-331. 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request:  February' 
13. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  audit  frequency  requirements  from 
the  Duane  Arnold  Energy  Center 
Technical  Specifications  (TS)  and  add 
them  to  the  Quality  Assurance  Program 
Description  located  in  the  Updated 
Final  Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  does  not 
involve  a  change  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  No  physical  changes  will  occur  as 
a  result  of  this  amendment.  The  change  is 
administrative  in  nature  and  does  not  impact 
the  op)eration  of  the  plant  or  the  plant's 
response  to  any  accident.  Because  it  will 
allow  management  the  flexibility  to  adjust 
the  audit  frequencies  based  u{>on  the 
performance  of  the  program  or  organization 
being  audited,  the  overall  performance  of  the 
organization  will  be  improved. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  physical  changes 
will  occur  as  a  result  of  this  amendment.  The 
change  is  administrative  in  nature  and  does 
not  affect  the  operation  or  design  of  the  plant; 
therefore,  it  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  frt)m  any 
accident  previously  evaluated.  The  audits 
will  continue  to  be  performed  to  provide 
assurance  of  conformance  to  the  applicable 
requirements. 

(3)  The  proposed  amendment  will  not 
reduce  the  margin  of  safety.  No  physical 
changes  will  occur  as  a  result  of  this 
amendment.  The  change  is  administrative  in 
nature  and  does  not  affect  the  operation  or 
design  of  the  plant.  Safety  limits  and  limiting 
safety  system  settings  are  not  affected  by  this 
proposed  amendment.  The  amendment 
removes  requirements  for  frequency  of  audits 


from  the  TS.  thus  permitting  more  effective 
scheduling  of  audits  based  on  jjerformance 
and  the  status  of  the  activities  audited.  This 
should  result  in  a  more  effective  audit 
program  thai  will  contribute  to  an 
improvement  in  the  overall  performance  of 
the  organization. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.E..  Cedar  Rapids. 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Kathleen  H.  Shea.  Morgan,  Lewis  & 
Bockius.  1800  M  Street.  N.  W.. 
Washington.  D.  C.  20036-5869NRC 
Acting  Project  Director:  John  N.  Hannon 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1. 
DeWitt  County.  Illinois 

Date  of  amendment  request:  February 
10. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  3.3.2.1. 
"Control  Rod  Block  Instrumentation."  to 
revise  two  surveillance  requirements 
and  their  associated  notes  for  the  Rod 
Withdrawal  Limiter  (RWL)  mode  of  the 
Rod  Pattern  Control  System.  These 
changes  will  conform  these 
requirements  to  their  original  bases  and 
eliminate  the  potential  for  unnecessary 
power  reductions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  changes  are  consistent 
with  the  Rod  Withdrawal  Error  (RWE) 
analysis  presented  in  Clinton  Power  Station 
(CPS)  Updated  Safety  Analysis  Report 
(USAR)  Section  15.4.2.  The  proposed 
changes  do  not  result  in  any  change  to  plant 
equipment  or  operation:  only  the  plant 
conditions  for  which  the  Rod  Withdrawal 
Limiter  (RWL)  function(s)  are  required  to  be 
tested  are  being  revised.  The  proposed 
changes  continue  to  ensure  that  the  RWL  is 
OPERABLE  and  tested  to  ensure  that 
continuous  control  rod  withdrawals  remain 
within  the  assumptions  of  the  RWE  analyses. 
The  proposed  changes  have  no  impact  on  the 
probability  of  occurrence  of  a  RWE  event. 
Therefore,  the  proposed  changes  do  not 
result  in  a  significant  increase  in  Ihe 
probability  or  consequences  of  any  accident 
previously  evaluated. 

(2)  The  proposed  changes  do  not  result  in 
any  changes  to  plant  equipment  or  operation; 
only  the  plant  conditions  for  which  the  RWL 


function(s)  are  required  to  be  OPERABLE  and 
tested  are  being  revised.  The  proposed 
changes  continue  to  ensure  that  the  RWL  is 
OPERABLE  and  tested  to  ensure  that 
continuous  control  rod  withdrawals  remain 
within  the  assumptions  of  the  RWE  analyses. 
As  a  result,  no  new  failure  modes  are 
introduced.  The  proposed  changes  are  clearly 
within  the  limits  of  plant  o|)eration  as 
described  in  the  USAR  and  the  RWE 
analyses.  Therefore,  the  proposed  changes 
cannot  create  the  possibility  of  »  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  changes  revise  the  testing 
requirements  to  be  consistent  with  the  testing 
required  prior  to  Amendment  No.  95.  The 
proposed  changes  ensure  that  the  RWL  is 
OPERABLE  and  tested  to  ensure  that 
continuous  control  rod  withdrawals  remain 
within  the  assumptions  of  the  RWE  analyses. 
The  proposed  changes  are  clearly  within  the 
limits  of  plant  op>cration  as  described  in  the 
USAR  and  the  RWE  analyses.  Therefore,  the 
proposed  changes  do  not  involve  a  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location  :\/espasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Leah  Manning 
Stetzner.  Vice  President.  General 
Counsel,  and  Corporate  Secretary.  500 
South  27th  St..  Decatur.  Illinois  62525. 

NRC  Acting  Project  Director:  John  N. 
Hannon 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine 
YankeeAtomic  Power  Station,  Lincoln 
County,  Maine 

Date  of  amendment  request:  February 
14. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  responsibility  for  audits  of  the 
emergency  and  security  plans  and  their 
implementing  procedures.  Audit 
responsibility  would  change  from  the 
licensee's  Nuclear  Safety  Audit  and 
Review  (NSAR)  Committee  and  the 
Plant  Operation  Review  Committee 
(PORC),  to  the  respective  emergency 
and  security  plans.  The  proposed 
amendment  is  consistent  with  the 
guidance  of  NRC  Generic  Letter  93-07, 
Modification  of  the  Technical 
Specification  Administrative  Control 
Requirements  for  Emergency  and 
Security  Plans,  dated  December  28, 
1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
-  the  Standards  of  10  CFR  50.92(c).  A 
summary  of  the  licensee's  analysis  is 
presented  below: 

1.  The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  do  not  have  a 
direct  effect  on  the  physical  plant  or  the 
maintenance  of  the  physical  plant,  but 
would  improve  the  safe  operation  of  the 
plant  by  reducing  the  administrative 
burden  of  PORC  and  NSAR.  This  change 
would  allow  a  better  focus  of 
management  resources  to  the 
operational  safety  oversight  of  plant 
activities.  The  requirement  to  review, 
audit,  document,  control,  and  submit  for 
regulatory  review,  the  Emergency  Plan 
and  the  Security  Plan  and  their 
implementing  procedures,  is  defined  by 
regulation  and  remains  unchanged.  The 
proposed  changes  will  not,  of 
themselves,  result  in  any  reduction  in 
the  effectiveness  of  either  the 
Emergency  Plan  or  the  .Security  Plan  to 
protect  the  health  and  safety  of  the 
public.  The  proposed  changes, 
therefore,  will  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  profxjsed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

This  change  is  administrative  in 
nature  and  does  not  change  or  modify 
the  physical  plant  or  maintenance  of  the 
physical  plant.  Applicable  regulations 
continue  to  enforce  the  requirement  for 
review  and  audit  by  individuals  not 
responsible  for  implementation  of  the 
existing  programs.  Consequently, 
independent  oversight  of  the  programs 
and  procedures  is  not  compromised  by 
these  proposed  changes.  The  possibility 
of  a  new  or  different  accident  from  any 
previously  evaluated  as  a  result  of 
future  changes  in  the  implementation  of 
the  Security  or  Emergency  Plans  is  not 
created. 

3.  The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  pro|30sed  changes  will  revise  the 
administrative  responsibilities  of  the  PORC 
and  NSAR  committees  allowing  a  better 
focus  of  resources  on  operational  safety 
reviews.  The  requirements  of  the  applicable 
Federal  and  State  regulations  ensure  the 
continued  effective  overs^ht  of  the 
implementation  of  Security  and  Emergency 
Plans.  Consequently,  the  adoption  of  the 
proposed  changes  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367.  Wiscasset.  Maine 
04578 

Attorney  for  licensee:  Mary  Ann 
Lynch.  Esquire,  Maine  Yankee  Atomic 
Power  Company.  329  Bath  Road. 
Brunswick,  Maine  04011 

NRC  Project  Director:  Walter  R:  Butler 

Northeast  Nuclear  Energy  Companv,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  October 
18.  1994,  as  supplemented  February  21. 
1995. 

Description  of  amendment  request: 
The  following  changes  requested  in  the 
October  18.  1994.  submittal  were 
published  in  Federal  Register  on 
November  9,  1994  (59  FR  35876).  The 
proposed  amendment  would  require 
three  Type  A  overall  Integrated 
Containment  Leakage  Tests  be 
conducted  at  approximately  equal 
intervals  during  shutdowns  during  each 
10  year  service  period.  For  the  third 
Type  A  test  for  the  second  10-year 
period,  it  would  be  conducted  during 
the  thirteenth  refueling  outage 
extending  the  second  10-year  service 
period  to  the  end  of  the  thirteenth 
refueling  outage.  The  amendment  wou'd 
also  change  the  Containment  Leakage 
Bases  by  reflecting  the  conditions  of  » 
proposed  exemption  to  10CFR50, 
Appendix  J.  that  would  remove  the 
requirement  that  the  third  Type  A  test 
for  each  10-year  period  be  conducted 
when  the  plant  is  shutdovwi  for  the  10- 
year  plant  inservice  inspection. 

By  letter  dated  February  21. 1995.  the 
licensee  withdrew  the  action  related  to 
conducting  the  third  Type  A  test  for  the 
second  10-year  period  during  the 
thirteenth  refuehng  outage  and  the 
reference  to  a  proposed  exemption  to  10 
CFR  50,  Appendix  J.  that  would  remove 
the  requrement  that  the  third  Type  A 
test  for  each  10-year  period  be 
conducted  when  the  plant  is  shutdown 
for  the  10-year  plant  inservice 
inspection.  The  following  basis  for  the 
proposed  no  significant  hazards 
consideration  determination  relates  to 
the  February  21.  1995.  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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utmskieratkm.  which  is  presenlftd 
helf»w" 

Tba  pKiposed  chanf^  does  not  iovoK«  u 
SHC  becau**  the  chMiRe  would  not: 

1.  Invoivc  a  Kignificanl  imsvete  in  t)ie 
probability  of  cansequf  nces  of  an  accideiil 
previously  analy^jed. 

Type  A  tests  arp  perfomip<i  to  easurv  thut 
the  tota<  leakage  from  containment  does  not 
j'xrtwd  the  maximurn  allowable  prwnBry 
c  ontainment  leakage  rate  at  the  design 
pressure.  This  •asiirei  compliance  with  the 
dcMB  4hnits of  lOCFRlOO. 

The  pro|X29ed  change  lo  Surveillance 
Xequirement  4.6. 1  .ia  of  the  Millstone  Unit 
No.  2  Technical  Specifications  will  locreaRe 
the  flexiliiHTy  for  scheduling  the  Type  A 
icKls.  It  doe*  not  modif>-  the  maximum 
allowable  leakage  rate  at  the  design 
containment  pres*ure.  does  not  impact  the 
design  basis  of  the  containment,  and  does  not 
make  any  physical  or  operational  changes  to 
ekislii^  piant  structures.  s\'stems.  or 
I  anponent*. 

Historically.  Type  A  tests  have  a  relatively 
low  failure  rate  where  Type  B  and  C  testing 
(local  leakage  rate  tests)  could  not  detect  the 
Itmknge  peth.  Most  Type  A  test  failures  are 
.ittributed  to  failures  of  Type  B  or  C 
romponetrts  (containment  penetrations  and 
isoiation  v*K-es)  Type  B  and  C  component* 
are  tested  per  Surveillance  Raquirerocnt 
4.6. 1. 2. d  oithe  Millstone  Unit  No.  2 
Technical  Specifications.  These  tests  are 
required  to  be  conducted  at  intervals  no 
greater  than  24  months.  These  local  leakage 
rate  tests  provide  assurance  that  containment 
integrity  is  maintained.  The  Type  B  aiwl  C 
tests  will  continue  to  be  performed  in 
ticcordwioe  with  the  requirements  of 
Surveillance  Requirement  4.6. 1. 2. d. 

The  previous  Type  A,  B.  and  C  tests 
demonstrate  that  Millstone  Unit  No.  2  hiis 
maintained  control  of  containment  integrity 
tiy  maintaining  a  con.servative  margin 
iH'tween  the  acceptance  criterion  and  the 

.\s-Found"  and  "As-Left"  leakage  results 
Uased  oji  this,  the  Millstone  Unit  No.  2 
c  ontainment  is  considered  to  be  in  sound 
I  ondition. 

Bastxl  on  the  above,  the  proposed  chanK** 
tn  Surveillance  Requirement  4. 6. 1.2. a  of  the 
.Millstone  Unit  No  2Tec;hnical 
•Spec  ifu  ations  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
(if  an  accident  previously  analyzed. 

2.  Oeate  tlie  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

I'he  propcsed  change  to  SurNuillance 
Requirwnent  4.6.1  2. a  of  the  Millstone  Unit 
No.  2  Technical  Specifications  will  increase 
the  flexibility  In  scheduling  the  Type  A  tests 
It  do«!S  not  make  any  physic:al  or  operational 
(  hanges  to  existing  plant  strurtwres.  SN-stems. 
or  components  In  addition,  the  proposi»d 
(  hange  does  not  modif>'  the  accc;ptance 
criteria  for  the  TyT>e  A  tests  Maintaining  the 
leakage  through  ti»e  ctmtainment  boundarx'  lo 
the  atmosphere  within  a  «pecif»c  value 
ensures  that  the  plant  complies  with  the 
rttquirements  of  lOCFRlOO.  The  containment 
boundary  serv'es  as  an  accident  mitigator:  it 
is  not  an  srrident  initiatcff.  Therefore,  the 
proposed  change  to  SurveillaiK:* 
Rfquiremert  4  m.?i  does  not  create  the 


(K>ssibtlily  of  a  new  or  different  kind  of 
accident  from  any  pnnnou.<Jy  analyzed. 

3.  Involve  astgnificant  rednctioa  in  the 
margin  of  safety. 

The  proposed  change  toSurveillaoce 
Roquiivmeat  4.6.1.2^  of  the  Millstone  Unit 
No.  ^  Technical  Specifications  will  increase 
the  flexibility  for  scheduling  the  Type  A 
tests.  It  docs  not  modify  the  maximum 
allcTwnble  leakage  rate  at  the  design 
containment  pressure,  does  not  impa<:t  the 
design  basis  of  the  containment,  and  docs  not 
make  any  physical  or  operational  changes  to 
existing  plant  stnirtures.  systems,  or 
cxirn  portents. 

Based  on  the  above,  the  proposed  change 
dues  not  involve  a  significant  reducIioD  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92lc)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
ameodment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Cominunity-Technical 
College.  Thames  Valley  Campus.  574 
New  London  Turnpike.  Norwich.  CT 
06360. 

Attorney  for  licensee:  M&.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartford.  CT 
06141-0270. 

iV/?C  Project  Director:  Phillip  F. 
McK«e 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Stnquehanna  Steam  Electric 
Station.  Units  1  and  2,  Luzerne  County. 
PnmsytTania 

Date  of  anwndment  request:  February 
I. 1995 

Descriptiaa  of  amendment  request: 
This  Technical  Specification  (TS) 
change  would  modify'  the  applicable 
(  perational  conditions  for  the  seconciary 
c  jntaiiiment  isolation  radiation 
motvitors  located  on  the  refueling  floor 
and  for  the  radiation  monitor  located  in 
the  railroad  access  shaft.  Specifically, 
for  the  refuehng  floor  exhaust  duct  and 
wall  exhaust  duct  radiation  monitors, 
the  proposed  change  would  modify  the 
applicable  operational  conditioa  during 
specific  control  rod  testing  evoluticms 
which  are  core  alterations  and  would 
indtc:ate  that  the  operability  requirement 
does  not  apply  during  shutdown  margin 
demon«5lrations.  For  the  railroad  access 
shaft  e)diaust  duct  radiation  monitor, 
the  change  to  the  TS  would  modify  thr 
applicable  operational  condition  to 
address  plant  evolutions  involving 
irradiated  fuel  transfer  within  the 
railroad  »cces.sshaft  and  abox'e  the 


atxrss  shaft  with  the  equipment  hatch 
open. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  uf  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  This  proposal  does  not  involve  a 
signiftcawt  increase  in  the  piotwbility  or 
con.sequenoes  of  an  acxrident  pre\'i<»usly 
evaluated. 

a.  The  proposed  change  to  the  applicable 
operaticniai  condition  for  the  refueling  floor 
process  radiation  monitors  does  not  affect  the 
probability  of  the  cktsign  basis  accidents.  The 
monitors  functkn  in  response  to  an  airborne 
radioactivity  concentration  in  the  unfihered 
air  from  the  Zone  lU  exhaust  system  and 
[>rovide  isohition  sif^nais  which  limit  offsite 
doses  to  within  regulatory  limits.  As  such, 
there  is  no  c»rretatioa  between  oxmitor 
operability  and  accident  probability.  The 
monitors  act  to  mitigate  the  offsite  effects  of 
airborne  contamination  prcxJucing  accidents, 
they  are  not  potentiai  accident  initiators. 

The  proposed  citaivge  does  not  result  in  a 
significant  increase  in  the  consequence  of  the 
design  basis  accidents.  The  postulated  event 
associated  with  control  rod  related  CX3RE 
ALTERATIONS  which  could  result  in 
increased  Zone  til  airborne  radioactivity 
concentrations  is  criticality  resulting  from  a 
single  coatrot  rod  withdrawal,  resulting  in 
release  of  fissic»  products.  The  probability  of 
an  unintended  critical ity  from  a  single 
control  rod  withdrawal  is  low.  and  the 
potential  ior  this  criticality  to  result  in  fuel 
failure  under  shutdown  conditions  is  even 
more  remote.  Withdrawal  of  a  single  control 
rod  is  an  analyzed  evolution  during  which 
time  acJeqxiate  design  and  operating  controls 
exist  to  preclude  criticality.  Howe^-er.  in  the 
unlikely  event  criticality  should  occur,  the 
potential  offsite  effecJs  would  not  be 
significant  Lcx:alized  criticality  involving  a 
leaking  rod.  or  criticality  induced  fuel 
faiKjre.  are  the  postulated  mechanisms  by 
which  an  increase  in  Zone  III  airborne 
radioactivity  could  be  attained.  Neither  of 
these  postulated,  but  very  unlikely  events, 
will  result  in  radioactive  release  in  excess  of 
lOCFRlOO  limits.  Any  release  would  be 
monitored  by  irtstrumentation  in  the  Reartor 
Building  rent  stack  required  to  be 
OPERABLE  at  all  times.  In  addition.  Area 
Radiation  Monilcws  are  installed  on  the 
refueling  fkxir  to  supplement  the  refueling 
floor  process  radiation  monitors  by  providing 
radiological  information  to  plant  operators. 
Operators  can  use  the  vent  stack  and/or  ARM 
information  to  manually  initiate  secondar)' 
containment  isolation  if  radiological 
conditions  warrant  this  acrtion.  Emergency 
Operating  Prcx)edures  direct  operator  action 
in  the  event  of  higher  than  normal  radiation 
readings 

b.  The  proposed  change  to  the  applicable 
operational  cxmdition  for  the  railroad  access 
shaft  process  radiation  monitor  does  not 
affe<;t  the  probability  of  the  design  basis 
accidents.  The  monitor  functions  in  response 
to  an  airtwme  radioactivity  concentration  in 
the  iir.fi'.tirred  air  from  the  Zone  m  exhaust 
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system  and  provides  isolation  signals  which 
limit  offsite  doses  to  within  regulatory  limits. 
As  such,  there  is  no  correlation  between 
monitor  operability  and  accident  probability. 
The  monitor  acts  to  mitigate  the  offsite  effects 
of  airborne  contamination  producing 
accidents,  it  is  not  a  potential  accident 
initiator. 

The  proposed  change  does  not  result  in  a 
significant  increase  in  the  consequence  of  the 
design  tjasis  accidents.  The  design  intent  of 
the  railroad  access  shaft  process  radiation 
monitor  is  to  monitor  radiation  in  the 
unfiltered  air  from  the  Zone  III  railroad 
access  shaft  exhaust  system,  and  provide 
signals  which  automatically  isolate  the  Zone 
III  portion  of  the  secondary  containment, 
start  the  Standby  Gas  Treatment  System,  and 
start  the  Recirculation  System  (Zone  III)  on 
a  high  radiation  condition  within  the  access 
shaft.  This  function  is  intended  to  limit  the 
consequences  of  a  fuel  handling  accident  in 
the  railroad  access  shaft.  The  monitor  has  no 
significant  capability  to  react  to  a  CORE 
I       ALTERATION  related  transient,  or  one 

resulting  from  operations  with  the  potential 
to  drain  the  reactor  vessel.  The  design  intent 
of  the  monitor  is  maintained  under  the 
proposed  change,  as  the  proposed  change 
focuses  monitor  operability  on  conditions 
when  irradiated  fuel  is  in  the  railroad  access 
shaft  or  above  it  with  the  railroad  access  shaft 
cover  open. 

For  the  above  stated  reasons,  the  applicable 
operational  condition  for  Refueling  Floor 
Exhaust  Duct  High  Radiation  Monitors.  Wall 
Exhaust  Duct  Radiation  Monitors,  and  the 
Railroad  Access  Shaft  Exhaust  Duct 
Radiation  Monitor  can  be  modified  without 
significantly  increasing  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

II.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  Refueling  Floor  Exhaust  Duct  High 
Radiation  Monitors.  Wall  Exhaust  Duct 
Radiation  Monitors,  and  the  Railroad  Access 
ShaftExhaust  Duct  Radiation  Monitor 
function  in  response  to  an  airborne 
radioactivity  concentration  in  the  unfiltered 
air  from  the  Zone  III  exhaust  system  and 
provide  isolation  signals  which  limit  offsite 
doses  to  within  regulatory  limits.  As  such, 
there  is  no  correlation  between  monitor 
operability  and  the  potential  for  creating  new 
or  different  accident  scenarios.  The  monitors 
act  to  mitigate  the  offsite  effects  of  airborne 
contamination  producing  accidents,  they  are 
not  piotential  accident  initiators. 

For  the  above  stated  reasons,  the  applicable 
operational  condition  for  Refueling  f^loor 
Exhaust  Duct  High  Radiation  Monitors,  Wall 
Exhaust  Duct  Radiation  Monitors,  and  the 
Railroad  Access  Shaft  Exhaust  Duct 
Radiation  Monitor  can  be  modified  without 
creating  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

III.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety, 
a.  The  profxjsed  change  to  the  applicable 
operational  condition  for  the  refueling  floor 
process  radiation  monitors  does  not  involve 
a  significant  reduction  in  the  margin  of 
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safety.  The  postulated  event  asscx;iated  with 
control  rod  related  CORE  ALTERATIONS 
which  could  result  in  increased  Zone  III 
airborne  radioactivity  concentrations  is 
criticality  resulting  from  a  single  control  rod 
withdrawal  under  shutdown  conditions. 
There  are  multiple  barriers  to  protect  against 
the  postulated  event  of  criticality  from  a 
single  rod  withdrawal.  Technical 
Specifications,  plant  operating  prcxedures. 
and  plant  design  control  the  withdrawal  of 
control  rods  to  minimize  the  potential  for  an 
inadvertent  criticality  event  during 
shutdown.  In  addition,  a  fuel  loading 
verification  is  performed,  per  prcxedure.  on 
the  as  loaded  core  configuration  to  ensure 
that  the  fuel  is  loaded  correctly.  Each  reload 
core  is  designed  such  that  there  is  at  least  a 
99.9%  probability  with  a  95%  confidence 
that  the  core  will  not  be  critical  as  a  result 
of  a  single  control  rod  withdrawal.  The  safety 
margin  associated  with  a  potential  criticality 
event  from  a  single  control  rod  withdrawal, 
under  shutdown  conditions,  is  not  impacted 
by  the  proposed  change. 

In  the  unlikely  event  that  control  rod 
manipulations  resulted  in  reactor  criticality. 
adequate  protective  measures  are  provided 
by  core  monitoring  instrumentation  required 
to  be  operable  in  OPCON5.  Under  this 
scenario,  assuming  the  inadvertent  control 
rod  withdrawal  resulted  in  a  significant 
reactivity  addition,  the  Reactor  Protection 
System  (RPS)  would  resp>ond  by  inserting  all 
control  rods  via  the  Scram  function.  The  RPS 
monitors  for  recriticality  during  OPCON  5 
with  SRMs  (per  Technical  Specification 
Section  3.9.2).  and  IRMs.  The  safety  margin 
associated  with  RPS  response  to  a  criticality 
event,  under  shutdown  conditions,  is  not 
impacted  by  the  proposed  change. 

Assuming  that  a  criticality  did  occur  as  a 
result  of  a  single  control  rocl  withdrawal,  any 
increase  in  Zone  III  airborne  radioactivity 
from  a  previously  failed  assembly  located  in 
the  vicinity  of  the  withdrawn  control  rod  or 
a  fuel  rod  failure  associated  with  the  control 
rod  withdrawal  would  not  result  in  an  offsite 
dose  exceeding  regulatory  limits.  Assuming 
that  criticality  occurs  following  core  loading 
and  verification  (i.e.  <20  days  after 
shutdown),  the  offsite  dose  as  a  result  of  the 
release  of  fission  products  &x)m  a  single 
failed  fuel  rod  would  be  much  less  than  1% 
of  the  applicable  site  boundary  limits.  In 
addition,  the  failure  of  four  complete  fuel 
assemblies  (i.e.  nearly  equal  to  300  fuel  rods 
in  the  bundles  surrounding  the  withdrawn 
control  rod)  would  not  result  in  offsite  dose 
exceeding  the  applicable  regulatory  limits. 
Failure  of  more  than  four  complete  fuel 
assemblies  due  to  the  withdrawal  of  a  single 
control  rod  in  OPCON  5  is  not  considered 
credible.  In  fact,  given  the  initial  conditions 
of  this  event  (i.e.  cold,  zero  power, 
subcritical)  and  the  reactivity  characrteristics 
of  the  fuel  (i.e.  negative  fuel  temperature 
reactivity  coefficient)  it  is  very  unlikely  that 
a  criticality  of  this  nature  would  result  in 
failure  of  any  fuel  rods.  Although  the 
refueling  floor  prcxress  radiation  monitors 
would  not  be  OPERABLE,  Zone  III  airborne 
radioactivity  concentrations  can  be 
independently  detected  with  Area  Radiation 
Monitors  (AR.Vis)  which  are  located  on  the 
refueling  flcxir.  These  monitors  provide 


control  room  indication,  and  would  alert 
operators  to  changing  radiological  conditions 
on  the  refueling  flcxjr.  In  addition  to 
providing  personnel  notification,  the  .\RMs 
act  as  a  supplement  to  the  process  radiation 
monitors  in  detecting  abnormal  migrations  of 
radioactive  material  in  or  from  the  prcxress 
streams.  Operators  can  manually  initiate 
secondary  containment  isolation  based  on 
ARM  input.  The  Emergency  Operating 
Prcx:edures  require  the  operators  to  take 
appropriate  actions  on  higher  than  normal 
radiation  readings.  Moreover,  any  airborne 
radioactivity  leakage  from  Zone  III  would  be 
monitored  via  instrumentation  in  the  Reactor 
Building  vent  stack  required  to  be 
OPERABLE  at  all  times;  local  alarms,  remote 
recording,  and  main  control  rcxDm  and 
Technical  Support  Center  alarms  are 
provided.  Operators  can  manually  initiate 
secondary  containment  isolation  based  on 
exhaust  sample  readings.  Due  to  the 
bounding  regulatory  limits  and  the 
redundant  monitoring  and  operator  response 
capabilities,  the  safety  margin  asscx:iated 
with  the  potential  for  offsite  airborne 
radioactive  release,  under  shutdown 
conditions,  is  not  significantly  impacted  by 
the  proposed  change. 

b.  The  elimination  of  operability 
requirements  associated  with  CORE 
ALTERATIONS,  operations  with  the 
potential  to  drain  the  reactor  vessel,  and 
other  irradiated  fuel  moves  not  associated 
with  the  railroad  access  shaft,  do  not  af.'ecl 
the  ability  of  the  railroad  access  shaft  process 
radiation  monitor  to  implement  its  design 
function.  As  such,  the  current  operability 
requirements  for  the  monitor  which  involve 
evolutions  in  areas  other  than  the  railroad 
access  shaft  do  not  contribute  to  the  margin 
of  plant  safety:  thus  eliminating  these 
operability  requirements  will  not  redu(  e  ihe 
margin  of  plant  safety. 

For  the  above  stated  reasons,  the  appiu  able 
operational  condition  for  Refueling  Floor 
Exhaust  Duct  High  Radiation  Monitors  Wall 
Exhaust  Duct  Radiation  .Monitors,  and  the 
Railroad  Access  Shaft  Exhaust  Duct 
Radiation  Monitor  can  be  modified  without 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  OsierhouX  Free  Librarv. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,       * 
Pennsylvania  18701 

Attorney  for  licensee:  jay  Silberg. 
Esquire.  Shaw,  Fittman.  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037 

\'RC  Project  Director  John  F.  Sidl.: 
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Pp.nnsylvaMia  Power  and  Light 
CJompuiy.  Docket  Nos.  50-3a7  and  50- 
388  Susquehanna  Steam  Electric 
Station.  Units  1  and  2.  Luzerne  Couaty. 
iVnnsytvania 

Dalf  of  amendment  ivijiiesl:  February 
2.  199.5 

Description  of  amendment  request: 
Thi.s  amendment  would  ciiange  the 
Tochiiical  Specifications  for  the  units  to 
increase  the  licensed  discharge  fuel 
ussemhlv  exposure  for  SPC  9X9-2  fuel 
from  40'to45C\VD/MTl' 

Basis  for  proposed  no  significant 
Inizards  consideration  dt^emiinalioti 
As  required  by  10  CFR  50.91(a).  the 
lif.ens<»e  has  pixnided  its  analysis  of  the 
issue  of  IK)  significant  hazards 
consideration,  which  is  p»resento<l 
l)e!ow: 

I'he  proposed  changes  do  not: 

I  Involve  a  significant  inrmase  in  tfic 
prubability  or  consequences  uf  an  ac(  idi^iit 
previously  evaluated. 

PP&I. — s  technical  basis  for  increaMngtite 
in  ensed  dischai;ge  exposure  limit  a.s 
proposed  is  docunaented  in  PL-NF-94-005-P- 
A  The  technical  basis  includes  onsite  fuel 
inspections,  fuel  design  analyses  and 
evaluations,  and  an  in-reactor  fuel  as.seinblv 
extended  exposure  demonstration.  In 
response  to  NRC  concerns  on  fuel  failures  at 
hisher  exfxwures,  very  corwervative  analyses 
were  performed  for  the  CRDA  K"ontrol  rod 
drive  assembly)  assuming  very  low  failun- 
thresholds,  and  offsite  dose  calculation 
results  were  shown  to  be  well  within 
regulatory  limits,  even  at  a  failure  threshold 
of  30  cal/gm.  The  NRC  has  previously 
reviewed  and  appro\'ed  all  of  the  above 
information,  and  inspection  results  hav*-  ,^leI 
.i!l  iipproved  criteria. 

An  evaluation  of  FSAR  [Final  Safety 
.-\iialysis  Report)  design  basis  events  was 
performed  to  determine  the  impact  of  the 
proposed  increase  in  fuel  exposure.  The 
LCK;.\  lloss-of-coolant  accident)  analysis 
performed  in  support  of  PP&I. — s  Power 
I'prate  efforts  incorporated  the  rffec  ts  of 
highe'r  exposure  and  LHGR  [linear  heat 
generation  ralej.  From  a  radi()logi(  al  release 
perspective,  the  Power  I'prnte  evaluations  of 
LCX-.A.  M.Slit  [main  steam  line  l.reakl.  C:RDA 
<iiid  rj'fueling  a<cidents  ea(  h  IkjuikI  Ihe 
potential  intpiuts  of  extended  e\posure  fviel. 

those  reloiid  analyses  deemed  nctessiirv  to 
( iiiifirni  that  the  afxive  (.on(  hislons  remain 
valid  will  t)e  jx-rformcd  fin  a  (  v(  le  spet  ifn 
basis 

Btised  on  the  above,  the  proposed  ac.tioii 
Will  nut  invulw  a  significant  int  rt>asp  in  the 
prohahilitv  or  consecjuences  of  an  a(  ( ideni 
pre\  lously  e^•a^uBt(rd. 

II  (Ireatc  tl)e  possibility  of  a  new  or 
different  kiad  oif  a<  c.ident  fn>m  iin\  «<<  id»-nl 
preyiinisly  evahiattjd. 

the  proposed  action  will  ifKrease  the 
resitlenc  e  time  of  fuel  within  the 
SusquehannB  reaclors.  The  poieiitini 
(  onsequences  of  this  action  rvmain  solely 
with  the  fuel — s  ability  to  perform  within 
sfH-cified  limits  during  t!ie  intreased  dut\  . 
.iiiil  were  reviewed  in  I  alK>vr.  All  require<i 


evaluations  involvinft  fuel  impacts  have  been 
previously  evaJu«ted. 

Based  on  tlie above.  thepropoM.'d  action 
( annot  create  the  possibility  of  a  oeu- or 
different  kind  of  accident  from  any  accidetii 
previously  evaluated. 

lU.  Involve  a  signifkcant  reduction  in  a 
margin  of  safety. 

The  proposed  action  will  allow  iocreasing 
the  licen.sed  discharge  fuel  assembly 
exposure  limit,  resulting  in  increases  in  the 
fuel  rod  LHCRaad  UIGR  for  APRM  (average 
power  range  monitor)  Setpoints.  which  are 
controlled  via  the  Technical  Sp«iciric:»tions 
and  the  Core  Uperatiiig  Limits  Ri^port 

The  discus.sjon  in  I.  above  delineates  tl>e 
evaluations  performed  to  support  this  action 
It  concludes  that  neither  the  prohahilitv  nor 
the  consequences  of  events  previously 
evaluated  will  be  affected.  Operator 
performance  tvill  not  be  affected.  be<:ause  the 
operators  only  monitor  the  ratio  of  the  fuel 
LHGR  to  the  fuel  design  limit.  No  other 
potentially  impacted  safety  margins  haic 
been  identified. 

Based  on  the  above,  the  proposed  chan(|e 
does  not  involve  a  stgniGcant  reduction  in  a 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  ba«ed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invoK-es  no 
significant  hazards  consideration 

Local  Public  Document  Room 
/ocolion.Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsy)vania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW., 
Washington.  DC  2O037 

\'RC  Project  Director:  )ohn  F.  Stolz 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  SO- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  an)endment  request:  February 
10. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Susquehanna  Steam  El«Klric 
Station.  Unit  1  and  2  Technica) 
Specifications  (TS)  to  (1)  extend  the 
allowable  out-of-service  times  (AOTs) 
for  maintenance  and  repair  and  th<« 
surveillance  test  Intervals  (.STls) 
betwtH'ii  channel  functional  tests  for  the 
following  groups  of  iiast  rumen  Is:  reactor 
protection  systt^ms  instrumentation  (T.S 
3.3.1).  isolation  actuation 
instrumentation  (TS  3.3.2).  emergcm:y 
core  (xioling  system  actuation 
instnimontatinn  (TS  3.3.3).  ATWS 
(anticipated  transient  without  scram) 
re(:irculriti(m  pump  trip  systora 
instrummtation  (TS  3.3.4.1).  end-of- 


cycle  recircalation  pump  trip  system 
instrumentation  (TS  3.3.4.2).  reactor 
core  isolation  coohng  system  (RCIC) 
actuation  instrumentation  (TS  3.3.5). 
control  rod  block  instrumentation  (TS 
3.3.6).  radiation  monitoring 
instrumentation  (TS  3.3.7.1).  and 
feedwater/main  turbfhe  trip  system 
actuation  instrumentation  (TS  3.3.90). 
(2)  change  th«'  required  a<;tions  and 
-  AOTs  for  the  instruments  listed  above  to 
mak«!  requirements  consistent  with 
supporting  analysis  in  General  Electric 
topical  reports  and  change  additional 
actions  reqiiir^exi  to  prevent  extended 
AOTs  from  ix^ulting  in  extended  loss  ot 
instrument  function;  (3)  change  the 
reqiiired  actions  and  AOTs  for  the 
instruments  listed  abo\e  for 
instrumentation  associated  with  the 
ADS  (automatic  depressurization 
system),  recirculation  piamp  trip,  ajxi 
pump  suction  lineup  for  HPCl  (high 
pressure  core  injection)  and  RCIC:  (4) 
change  applicabihty  requirements  and 
required  actions  for  the  reactor  vessel 
water  level-low.  level  3  function  that 
isolates  the  RHR  (residual  heat  removal) 
system  shutdown  cooling  system  so  that 
the  function  is  required  to  be  of)crable 
in  operational  conditions  3.  4.  and  5  to 
prevent  inadvertent  loss  of  reactor 
coolant  via  the  RHR  shutdown  cooling 
system;  (5)  remove  notes  in  Table  3.3.2- 
1.  3.3.2-2.  and  4.3.1-1  related  to 
maintenance  on  leak  detection 
teinperature  detectors  and  remove  the 
note  to  TS  3.3.6  for  Unit  1  related  to  a 
previous  relief  from  TS  3.0.4;  and 
reformat,  renumber,  and/or  reword 
e.xisting  requirements  to  incorporate  the 
changes  listed  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  pro\'ided  its  analysis  of  the 
issue  of  no  significant  ha7.ards 
consideration,  which  is  presented 
l)elo\v: 

1.  The  profxjsed  changes  do  not  involve  a 
significant  increase  in  the  prolwbility  or 
consequent  es  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  in(  ri'ase  the 
.\OT-s  and  STls  for  actuation  instrumentation 
intended  to  detect  or  mitigate  accidents; 
establish  required  actions  consistent  with 
NL'flEG-1433  for  some  instruments  tl.at  are 
more  spw  ific  but  equivalent  to  existing 
required  act  Kins:  establish  new  i.^uirpnienls 
to  prevent  inadvertent  loss  of  reat  lor  ( oolant 
via  the  RHR  .Shiilckrwi!  Cooling  S\stem 
during OPKR.MTONAI.CX)NDmb\S  3.  4 
and  .5.  and.  eliminate  notes  that  were 
intended  to  provide  ore  time  only 
exemptions  from  certain  requirements.  The 
proposed  changes  affecl  only  those  I'erhnical 
.Sp«!riru'.ation  pequiremeats  that  govern 
uperability.  required  aclloas  and  routine 
testing  of  plant  instruments  that  dttt  rt  or 
milignte  accidents.  The  proposed  changes  do 


not  affect  any  equipment  or  requirements 
that  are  assumed  to  be  initiators  of  any 
analyzed  events.  Therefore,  the  proposed 
changes  will  not  involve  an  increase  in  the 
probability  of  occurrence  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated  because  the  changes  will  not 
involve  any  physical  changes  to  plant 
systems,  sfructures,  or  components  (SSC),  or 
the  manner  in  which  these  SSC  are  operated, 
maintained,  modified,  tested  or  inspected. 
The  proposed  changes  will  not  alter  the 
operation  of  equipment  assumed  to  be 
available  for  the  mitigation  of  accidents  or 
transients  by  the  plant  safety  analysis  or 
licensing  basis.  The  proposed  changes  extend 
the  intervals  between  required  performances 
of  routine  Instrument  testing.  The  proposed 
changes  also  modify  time  limits  allowed  for 
operation  with  inoperable  instrument 
channels  in  situations  when  an  inoperable 
instrument  channel  would  not  prevent 
actuation  of  the  associated  equipment.  These 
changes  are  based  on  the  demonstrated 
reliability  of  these  instruments  and  are 
justified  by  the  analysis  in  References  1 
through  8  [See  February  10,  1995 
application).  The  small  increases  in  the 
probability  that  the  proposed  changes  will 
result  in  bn  equipment  actuation  failure  has 
been  determined  in  References  1  through  8 
[See  February  10, 1995  application]  to  be 
offset  by  safety  benefits  such  as  a  reduaion 
in  the  number  of  inadvertent  actuations,  a 
reduction  in  wear  due  to  excessive  testing, 
and  better  utilization  of  plant  personnel  and 
resources.  These  changes  will  not  allow 
continuous  plant  operation  with  plant 
conditions  such  that  a  single  failure  will 
result  in  a  loss  of  any  safety  function. 

Proposed  changes  to  required  actions  and 
completion  times  for  instrumentation 
associated  with  the  ADS  initiation, 
Recirculation  Pump  Trip,  and  pump  suction 
lineup  for  HPQ  and  RCIC  make  the  required 
actions  and  completion  times  consistent  with 
NUREG-1433,  Standard  Technical 
Specifications  for  General  Electric  Plants, 
BWRy4.  Revision  0  (Reference  12).  These 
changes  are  also  consistent  with  the 
assumptions  used  in  References  1  through  8 
(See  February  10. 1995  application). 
Therefore,  these  changes  establish  or 
maintain  adequate  assurance  that 
components  are  opierabie  when  necessary  for 
the  prevention  or  mitigation  of  accidents  or 
transients  and  that  plant  variables  are 
maintained  within  limits  necessary  to  satisfy 
the  assumptions  for  initial  conditions  in  the 
safety  analysis.  In  addition,  the  proposed 
change  provides  the  benefit  of  avoidmg  an 
unnecessary  shutdown  transient  when 
appropriate  measures  are  available  to 
compensate  for  the  inoperable 
instnmientation.  Therefore,  the  proposed 
changes  will  not  increase  the  consequences 
of  an  accident  previously  evaluated. 

There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  resulting  from  changes 
that  reformat,  renumber,  and/or  reword 
existing  requirements  to  incorporate  the 
changes  above  or  from  the  removal  of  notes 
that  were  intended  for  one  time  only  use  and 
are  no  longer  applicable. 


n.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  will  not  involve  any 
physical  changes  to  plant  systems,  structures, 
or  components  (SSC).  or  the  manner  in 
which  these  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  The  changes 
in  normal  plant  operation  are  consistent  with 
the  current  safety  analysis  assumptions. 
Therefore,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

III.  The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes:  increase  the 
AOTs  and  STIs  for  actuation  instrumentation 
intended  to  detect  or  mitigate  accidents; 
establish  required  actions  consistent  with 
NUREG-1433  for  some  instruments  that  are 
more  specific  but  equivalent  to  existing 
required  actions;  establish  new  requirements 
to  prevent  inadvertent  loss  of  reactor  coolant 
via  the  RHR  Shutdown  Cooling  System 
during  Operational  Conditions  3,  4  and  5; 
and.  eliminate  notes  that  were  intended  to 
provide  one  time  only  exemptions  from 
certain  requirements. 

There  is  no  significant  reduction  in  the 
margin  of  safety  resulting  from  changes  to  the 
minimum  surveillance  test  intervals  (STIs) 
and  allowable  out-of-service  times  (AOTs)  for 
the  testing  and/or  repair  of  instrumentation. 
This  conclusion  is  based  on  the 
demonstrated  reliability  of  these  instruments 
and  is  justified  by  the  analysis  in  References 
1  through  8  [See  February  10  1995 
application).  The  small  increases  in  the 
probability  that  the  propiosed  changes  will 
result  in  an  equipment  actuation  failure  has 
been  determined  in  References  1  through  8 
(See  February  10,  1995  application)  to  be 
offset  by  safety  benefits  such  as  a  reduction 
in  the  number  of  inadvertent  actuations,  a 
reduction  in  wear  due  to  excessive  testing. 
These  changes  will  not  allow  continuous 
plant  operation  with  plant  conditions  such 
that  a  single  failure  will  result  in  a  loss  of  any 
safety  function. 

There  is  no  significant  reduction  in  the 
margin  of  safety  resulting  from  changes  to 
required  actions  and  completion  times  for 
instrumentation  associated  with  the  ADS 
initiation.  Recirculation  Pump  Trip,  and 
pump  suction  lineup  for  HPCl  and  RCIC. 
These  changes  make  the  required  actions  and 
completion  times  consistent  with  NUREG- 
1433,  Standard  Technical  Specifications  for 
General  ElecU^ic  Plants,  BWR/4.  These 
changes  are  also  consistent  with  the 
assumptions  used  in  References  1  through  8 
[See  February  10, 1995  application). 
Therefore,  these  changes  establish  or 
maintain  adequate  assurance  that 
components  are  operable  when  necessary  for 
the  prevention  or  mitigation  of  accidents  or 
transients  and  that  plant  variables  are 
maintained  within  limits  necessary  to  satisfy 
the  assumptions  for  initial  conditions  in  the 
safety  analysis.  In  addition,  the  proposed 
change  provides  the  benefit  of  avoiding  an 
unnecessary  shutdown  transient  when 
appropriate  measures  are  available  to 
compensate  for  the  inoperable 


instrumentation.  Additionally,  the  proposed 
required  actions  ensure  that  actions  to 
mitigate  loss  of  single  failure  tolerance  are 
initiated  within  24  hours  (12  hours  for  RPS) 
in  accordance  with  the  resul's  of  the  analyses 
in  References  1  through  8  [See  *^ebruary  10, 
1995  application)  and  action  to  ■;  itigate  a 
loss  of  instrument  function  is  initiated  within 
1  hour.  Therefore,  these  changes  v,'>\  not 
allow  continuous  plant  operation  with  plant 
conditions  such  that  a  single  failure  will 
result  in  a  loss  of  any  safety  function.  The 
Pennsylvania  Power  &  Light  Company 
performed  reviews  that  confirmed  the 
analyses  in  References  1  through  8  [See 
February  10.  1995  application)  are  applicable 
to  SSES  and  that  there  would  be  no  effect  on 
the  identification  of  excessive  instrument 
setpoint  drift  as  a  result  of  increasing  the 
minimum  in'erval  between  instrument 
functional  tt.ts  from  monthly  to  quarterly. 

There  is  no  significant  reduction  in  the 
margin  of  safety  resulting  from  changes  that 
reformat,  renumber,  and/or  reword  existing 
requirements  to  incorporate  the  changes 
above  or  from  the  removal  of  notes  that  were 
intended  for  one  time  only  use  and  are  no 
longer  applicable. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap{}ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invo)ves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas 
Company J)elmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company.Dockets  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station, Units  Nos.  2  and  3.  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
January  13. 1995 

Description  of  amendment  request: 
The  proposed  changes  concern  a 
revision  to  the  frequency  of  calibration 
for  the  Local  Power  Range  Monitor 
(LPRM)  signals  from  every  6  weeks  to 
everv  2000  Megawatt  Days  per  Standard 
Ton  (MWD/ST). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a»,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated. 

This  change  does  not  affect  the  operation 
of  any  equipment.  The  change  does  not  affect 
the  fundamental  method  by  which  the 
LPRMs  are  calibrated.  The  increased  time 
between  required  LPRM  calibrations  does  not 
affect  either  the  initiator  of  any  accident 
previously  evaluated  or  any  equipment 
required  to  mitigate  the  consequences  of  an 
accident,  or  the  isotopic  inventor>'  in  the 
fiiel.  Thus,  the  change  does  not  increase 
either  the  probability  or  the  radiological 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  does  not  introduce  a 
new  mode  of  plant  operation  and  does  not 
involve  the  installation  of  any  new 
equipment  or  modifications  to  the  plant. 
Therefore,  it  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  GETAB  determmation  of  the 
Maximum  Critical  Power  Ratio  (MCPR) 
Safety  Limitallows  a  maximum  total  nodal 
uncertainty  of  the  TIP  readings  (of  which  the 
LPRM  Update  uncertainty  is  a  part)  of  8.7%. 
The  change  in  LPRM  calibration  frequency 
results  in  an  LPRM  Update  uncertainty  of 
4  2%  nodal  power.  This,  combined  with  the 
other  uncertainties  which  comprise  the  total 
TIP  readings  uncertainty,  yields  a  total  TIP 
readings  uncertainty  of  less  than  the  allowed 
8  7%.  Thus  the  change  in  LPRM  calibration 
frequency  will  not  affect  the  MCPR  Safety 
Limit. 

The  LPRMs  are  utilized  as  input  to  the 
APRM  and  RBM  systems.  The  primary  safety 
function  of  the  APRM  system  is  to  initiate  a 
scram  during  core-wide  neutron  flux 
transients  before  the  actual  core-wide 
neutron  flux  level  exceeds  the  safety  analysis 
design  basis.  This  prevents  fuel  damage  from 
single  operator  errors  or  equipment 
malfunctions.  The  APR-Ms  are  calibrated  at 
least  twice  per  week  to  the  plant  heat 
balance,  utilize  a  radially  and  axially  diverse 
group  of  LPRMs  as  input  and  are  utilized  to 
detect  changes  in  average,  not  local,  power 
changes.  Therefore,  the  effects  of  decreasing 
the  LPRM  calibration  frequency  on  the 
APRM  system  responses  will  be  minimal  due 
to  any  individual  LPRM  drift  being 
practically  canceled  out  (due  to  diversity  of 
input)  and/or  due  to  the  frequent 
recalibration  of  the  APRMs  to  an 
independent  power  calculation  (the  heat 
balance).  Thus,  decreasing  the  LPRM 
calibration  frequency  will  not  significantly 
impact  the  performance  of  the  APRM 
system's  scram  function,  and  there  is  no 
impact  on  transient  delta-CPRs. 

The  RBM  system  is  utilized  in  the 
mitigation  of  a  Rod  Withdrawal  Error  (RVVE) 
The  RBM  system  is  designed  to  prevent  the 
operator  from  increasing  the  local  power 
significantly  when  withdrawing  a  control 
rod.  On  each  selection  of  a  control  rod.  the 
average  of  the  assigned,  unbypassed  LPRMs 


is  adjusted  to  equal  a  100%  reference  signal 
for  each  of  the  two  RBM  channels.  Each  RBM 
channel  automatically  limits  the  local 
thermal  margin  changes  by  limiting  the 
allowable  change  in  local  average  neutron 
flux  to  the  RBM  setpoint.  If  the  local  average 
neutron  flux  change  is  greater  than  that 
allowed  by  the  RBM  setpoint,  within  either 
RBM  channel,  the  rod  withdrawal  permissive 
is  removed  preventing  further  movement. 
Since  the  change  in  local  neutron  flux  is 
calculated  from  the  change  in  the  average  of 
the  LPRM  readmgs.  and  calibrated  on  every 
rod  selection  to  the  reference  signal,  offsets 
in  individual  LPRM  readings  due  to 
calibration  differences  are  effectively 
elimmated  for  a  given  RBM  setpoint. 
Therefore,  the  constraints  on  the  withdrawal 
of  any  given  rod  are  unchanged  and  there 
will  not  be  any  increase  in  RWE  delta-CPR 

Since  the  MCPR  Safety  Limit  is  unaffected 
and  the  delta-CPR  values  are  unchanged,  the 
cycle  CPR  limits  are  unchanged.  Therefore, 
the  change  in  the  frequency  of  LPRM 
calibration  does  not  result  in  a  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  ].  W.  Durham. 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia,  Permsylvania  19101 

NRC  Project  Director:  John  F.  Stolz 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian 
PointNuclear  Generating  Unit  No.  3. 
Westchester  County.  New  York 

Date  of  amendment  request:  Februar\ 
23. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  minimum  emergency  diesel 
generator  (EDG)  fuel  oil  requirements  of 
Technical  Specifications  Section  3.7 
(Auxiliar>-  Electrical  Systems)  from  7056 
to  6721  gallons.  The  change  is  requested 
based  on  a  recent  modification  which 
installed  a  more  accurate  level  indicator 
for  each  of  the  three  fuel  oil  tanks.  The 
new  indicators  have  an  accuracy  of  plus 
or  minus  50  gallons  while  the  old 
indicators  had  an  accuracy  of  plus  or 
minus  385  gallons.  Thus,  the  actual 
volume  of  fuel  oil  available  to  each  of 
the  EDCs  remains  unchanged  at  6671 
gallons. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  This  amendment  application  is  the 
result  of  a  modification  which  installed  new- 
fuel  oil  level  indicators  |for  each  of  the  three 
EDG  fuel  oil  tanks).  These  new  indicators 
reduce  the  amount  of  measurement 
uncertainty  by  335  gallons.  The  proposed 
reduction  in  minimum  fuel  oil  corresponds 
to  this  reduction  in  uncertainty  and  therefore 
does  not  affect  the  amount  of  fuel  oil 
available  for  use  in  the  EDG  storage  tanks. 
This  ensures  that  sufficient  oil  is  present  to 
power  the  minimum  safeguards  equipment 
for  48  hours,  assuming  two  EDGs  are 
operable. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response; 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  they  do  not  affect  the  way 
the  plant  operates.  This  amendment 
application  is  the  result  of  a  modification 
which  installed  new  fuel  oil  level  indicators 
which  have  a  higher  accuracy  than  the 
previous  ones.  The  requested  change  in  the 
minimum  required  fuel  oil  volume 
corresponds  to  this  reduction  in 
measurement  uncertainty.  Therefore,  there  is 
no  affect  on  the  amount  of  oil  available  for 
use  by  the  EDGs. 

(3>Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
This  amendment  application  is  the  result  of 
a  modification  which  installed  new  fuel  oil 
level  indicators.  These  new  indicators  reduce 
the  amount  of  measurement  uncertainty  by 
335  gallons  The  proposed  reduction  in 
minimum  fuel  oil  corresponds  to  this 
reduction  in  uncertainty  and  therefore  does- 
not  affect  the  amount  of  fuel  oil  available  for 
use  in  the  EDG  storage  tanks  This  ensures 
that  sufficient  oil  is  present  to  power  the 
minimum  safeguards  equipment  for  48  hours, 
assuming  two  EDGs  are  operable. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 


involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Ledyard  B. 
Marsh 

Power  Authority  of  The  State  of  New 
York,  Docket  No,  50-286,  Indian 
PointNuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  March  2, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  titles  of  several  management 
positions  as  described  in  Technical 
Specifications  Section  6.0 
(Administrative  Controls).  Specifically, 
the  Shift  Supervisor  and  the  Executive 
Vice  President  and  Chief  Nuclear 
Officer  would  be  changed  to  Shift 
Manager  and  Chief  Nuclear  Officer, 
respectively.  In  addition,  the  position 
titles  of  Senior  Reactor  Operator  (SRO) 
and  Reactor  Operator  (RO)  would  be 
deleted  and  replaced  with  qualification 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  The  proposed  changes  eliminate 
the  position  titles  of  SRO  and  RO  and  replace 
them  with  required  qualifications.  These 
changes  do  not  alter  the  fuiK:tion  or  criterion 
necessary  to  fulfill  the  minimum  shift  crew 
requirements  listed  in  Technical 
Specification  Table  6.2-1.  The  position  title 
changes  for  the  Shift  Supervisor  and  the 
Executive  Vice  President  and  Chief  Nuclear 
Officer  are  administrative  in  nature. 

(2)  Does  the  proposed  license  amendment 
create  the  fKJssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  they  are  administrative  in 
nature.  The  changes  do  not  affect  plant 


equipment  or  operation.  They  allow  the 
Authority  (the  licensee]  to  replace  the 
position  title  of  SRO  with  Control  Room 
Supervisor.  This  change  signifies  the 
switchover  of  this  position  from  union  to 
management,  but  does  not  alter  the  position's 
functions  or  license  requimnents.  The 
Authority  is  not  planning  a  title  change  for 
the  RO,  but  is  rewording  the  Technical 
Specifications  concerning  this  p>osition  for 
consistency.  The  change  in  position  titles 
fit)m  the  Shift  Supervisor  and  the  Executive 
Vice  President  and  Chief  Nuclear  Officer  to 
Shift  Manager  and  Chief  Nuclear  Officer, 
respectively,  are  administrative  changes. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Respionse: 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  eliminate  the  position 
titles  of  SRO  and  RO  and  replace  them  with 
required  qualifications.  These  changes  do  not 
alter  the  function  or  criterion  necessary  to 
fulfill  the  minimum  shift  crew  requirements 
listed  in  Technical  Specification  Table  6.2-1. 
The  position  title  changes  for  the  Shift 
Supervisor  and  the  Executive  Vice  President 
and  Chief  Nuclear  Officer  are  administrative 
as  they  do  not  alter  the  qualifications 
necessary  to  fill  these  positions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle.  New  York. 
Nevnfork  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  amendment  request:  August 
30, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
remove  the  specifications  associated 
with  the  Loose-Part  Detection  System 
(LPDS).  Specifically,  TS  3.3.7.9.  "Loose- 
Part  Detection  System,"  Surveillance 
Requirement  4.3.7.9,  associated  Bases 
and  the  index  would  be  revised  to 
indicate  that  the  LPDS  has  been 
removed.  The  LPDS  will  subsequently 
be  relocated  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  relocate  the  Loose 
Parts  Detection  System  (LPDS)  from  the 
Technical  Specifications  (TS)  to  the  UFSAR. 
Subsequent  changes  to  LPDS  requirements 
would  require  a  review,  in  accordance  with 
the  provisions  of  10CFR50.59  to  determine  if 
an  unreviewed  safety  question  exists. 

Relocation  of  the  LPDS  is  consistent  with 
the  NRC  Final  Policy  Statement  on  TS 
improvements.  In  part,  the  Final  Policy 
Statement  provides  screening  Icriterial  to 
evaluate  TS  requirements  for  the  purpose  of 
relocation  to  other  licensee  controlled 
documents.  Limiting  Conditions  for 
Operation  (LCOs)  which  do  not  meet  any  of 
the  Final  Policy  Statement  (criteria)  may  be 
proposed  for  relocation.  The  LPDS  does  not 
satisfy  any  of  the  Final  Policy  Statement 
screening  (criteria). 

The  proposed  changes  do  not  affect  any 
material  conditions  of  the  plant  that  could 
directly  contribute  to  causing  or  mitigating 
the  effects  of  an  accident.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve  any 
changes  to  plant  structures,  systems  or 
components.  Also,  the  proposed  changes 
were  compared  to  the  (criteria)  presented  in 
the  Final  Policy  Statement.  The  proposed 
changes  do  not  meet  any  of  the  screening 
Icriterial  presented  in  the  Final  Policy 
Statement  and,  therefore,  mav  be  proposed 
for  relocation  from  the  TS. 

L'pirn  approval  of  the  proposed  changes, 
the  LPDS  will  be  relocated  to  the  UFSAR 
Subsequent  changes  to  LPDS  requirements 
would  require  a  review,  in  accordance  with 
the  provisions  of  10CFR50.59  to  determine  if 
an  unreviewed  safety  question  exists 

The  relocation  of  the  LPDS  from  the  TS 
does  not  result  in  a  significant  increase  of 
core  damage  frequency  of  offsite  release.  The 
LPD.S  is  not  modeled  in  the  Hope  Creek 
Probabilistic  Risk  Assessment. 

These  proposed  changes  do  not  affect 
equipment  or  its  operation.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  do  not  involve  a  ' 
significant  reduction  in  the  margin  of  safety. 
These  changes  were  comptared  against  the 
screening  icriteria]  of  the  Final  Policy 
Statement.  The  changes  do  not  meet  any  of 
the  Final  Policy  Statement  screening 
Icriteria]  and,  therefore,  may  be  proposed  for 
relocation  from  the  TS. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
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satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 

08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire,  Winston  and 
Slrawn,  1400  L  Street.  NW.. 
Washington.  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  amendment  request:  October 
31.  1994 

Description  of  amendment  request: 
The  amendment  request  proposes  that 
certain  valves  be  reclassified  and 
deleted  from  Technical  Specification 
(TS)  Table  3.6.3-1  "Primary 
Containment  Isolation  Valves."  The 
valves  are  located  on  lines  which  serve 
closed,  safety  class  2  Engineered  Safety 
Feature  (ESF)  systems.  In  addition  to  the 
subject  valves,  each  of  these  lines  are 
provided  with  an  automatic 
Containment  Isolation  Valve  (CIV) 
outside  containment  which  remains 
subject  to  TS  Table  3.6.3-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
•  licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  valves,  which  will  be  deleted  from  TS 
Table  3.6.3-1,  serve  water-filled.  Safety  Class 
2.  seismic  Category  1  ESF  system  lines.  Safety 
Class  2.  seismic  Category  I  ESF  system  lines 
utilize  other,  automatic  CIVs  outside  the 
Containment  in  addition  to  the  valves  subject 
to  this  amendment  application.  These  other 
CIVs  will  continue  to  be  listed  in  TS  Table 
3  6.3-1  and  subject  to  the  requirements 
specified  in  the  Technical  Specifications.  In 
addition,  the  piping  ser\ing  these  ESF 
systems  constitutes  closed  systems  (i.e., 
extended  Containment  boundaries)  outside 
Containment,  as  described  in  HCGS  (Hope 
Creek  Generating  Station]  UFSAR  (Updated 
Final  Safety  Analysis  Report)  Section 
6  2.4.3.5.  The  dual  barriers  provided  by  the 
GVs  and  closed  system  piping  outside  the 
Containment  satisfy  the  "other  defined  basis" 
requirements  of  GDC  (General  Design 
Criteria)  55  and  56,  as  clarified  in  RG 
(Regulatory  Guide)  1.141  and  the  ANSI/ANS 
Standard  referenced  therein.  These  dual 
barriers  prevent  post-accident  Containment 
leakage  and  provide  protection  against 
postulated  single  active  and  passive  failures 
Therefore,  the  post-accident  integrity  of  the 
Containment  can  t>e  assured  following  the 


removal  of  the  subject  valves  from  TS  Table 
3.6.3-1. 

The  elimination  of  the  subject  valves  from 
the  list  of  CIVs  will  not  increase  the  potential 
for  containment  leakage  due  to  the  presence 
of  the  other  CIVs  and  use  of  closed  system 
piping.  The  proposed  change  does  not  affect 
the  design,  functions,  and  operation  of  these 
valves.  The  valves  will  remain  fully 
operational  and  capable  of  performing  all  of 
their  required  system  and  safety-related 
functions.  Other  applicable  requirements, 
pertaining  either  to  the  valves  or  the  systems 
they  8er\e  which  are  imposed  by  Technical 
Specifications,  are  not  affected  by  this 
amendment  application. 

Certain  valves,  which  are  Reactor  Coolant 
System  Pressure  Isolation  Valves,  remain 
subject  to  Technical  Specification  3/4.4.3.2. 
In  addition,  all  of  the  valves  included  in  this 
amendment  application  will  continue  to  be 
inspected  and  tested  per  the  applicable 
requirements  of  Section  XI  of  the  American 
Society  of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  XI)  in 
accordance  with  Technical  Specification 
4.05 

The  changes  associated  with  this 
amendment  application  will  not  affect  the 
overall  leak-tight  integrity  of  the  Primary 
Reactor  Containment,  which  will  be 
demonstrated  during  10CFR50  Appendix  F 
Type  A  Integrated  Leak  Rate  Testing  as 
descrit>ed  in  the  Hope  Creek  Generating 
Station  Updated  Final  Safety  Analysis  Report 
(HCGS  UFSAR)  Section  6.2.6.1.  Radiological 
releases  and  their  consequences  due  to 
leakage  of  the  subject  valves  will  be  within    . 
the  existing  plant  licensing  basis. 

The  proposed  change  does  not  change  the 
physical  plant  or  the  manner  in  which  it  is 
operated.  The  change  eliminates  unnecessan,' 
Appendix  |  testing  requirements  for  certain 
valves  while  retaining  those  tests  needed  to 
assure  required  Containment  isolation 
capabilities.  The  new  bases  for  satisfying 
CDC  55  and  56  provide  equivalent  levels  of 
protection  against  offsite  radiation  releases 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  proposal  does  not  involve  any 
hardware  or  logic  changes,  nor  does  it  alter 
the  way  in  which  any  plant  systems  operate 
Post-accident  Containment  isolation  features, 
boundaries  and  system  interfaces  are  not 
affected  by  the  changes.  The  change 
eliminates  unnecessary  Appendix  I  tests  for 
certain  valves  while  retaining  those  tests 
needed  to  assure  that  the  Containment 
isolation  features  pwrform  as  required. 
Therefore,  there  are  no  new  possibilities  or 
types  of  accidents  considered. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  elimination  of  certain  valves 
frt>m  the  list  of  isolation  valves  contained  in 
Technical  Specification  Table  3.6.3-1  will  not 
adversely  affect  the  margins  of  safety 
associated  with  the  plant's  licensing  bases 

The  use  of  other  CIVs  outside 
Containment,  which  are  subject  to  Type  C 
testing  with  gas  in  accordance  with  the 
Technical  Specifications,  in  conjunction  with 
the  closed  system/extended  Containment 
boundary  piping,  provides  a  redundant 


barrier  against  Containment  leakage  and 
provides  protection  against  postulated  single 
active  and  passive  failures.  The  subject 
valves  will  be  tested  in  accordance  with  the 
ASME  B&PV  Code  Section  XI  -  Division  1, 
Article  lVW-3000,  as  required.  10CFR50 
Appendix  I,  Type  A  testing  will  ensure  that 
the  overall  Containment  leakage  rate  is 
consistent  with  the  plant's  licensing  bases. 
Existing  Containment  isolation  features. 
Iwundaries  and  system  interfaces  are  not 
affected  by  the  change. 

Since  the  valves  and  the  systems  they  ser\e 
are  located  either  in  the  Drywell  or  in  the 
Reactor  Building,  any  leakage  (e.g.,  packing 
gland  leakage)  which  escapes  the  confines  of 
the  closed  system  piping,  will  be  contained 
within  the  Containment  or  in  the  Reactor 
Building.  These  areas  are  radiologically 
controlled  and  monitored.  Any  releases  to 
the  Reactor  Building  are  processed  by  the 
Filtration.  Recirculation,  and  Ventilation 
System.  This  assures  that  all  radioactive 
releases  to  the  environment  are  within  the 
existing  plant  licensing  bases. 

The  elimination  of  unnecessary  Appendix 
I  testing  for  certain  valves  will  not  affect  the 
existing  radiological  release  evaluations 
currently  described  in  the  HCGS-UFSAR. 

The  proposed  Amendment  will  not  affect 
the  functional  capability  of  any  plant  safety- 
related  structures,  systems  or  components. 

In  addition,  the  implementation  of  the 
proposed  Amendment  will  result  in  a 
reduction  of  radiological  exposure  to  plant 
personnel  Therefore,  the  proposed  revision 
will  not  reduce  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street,  NW., 
Washington.  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  amendment  request: 
November  30.  1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for  Hope 
Creek  Generating  Station  by  relocating 
the  tables  of  response  time  limits  for  the 
Reactor  Protection  System  (RPS),  the 
Isolation  System,  and  the  Emergency 
Core  Cooling  system  (ECCS) 
instrumentation  from  the  Technical 
Specifications  to  the  Updated  Final 
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Safety  Analysis  Report  (UFSAR).  This 
proposed  amendment  is  a  "line-item" 
technical  specification  iiiiprovement 
and  follows  the  guidance  of  Generic 
Letter  93-08.  "Relocation  of  Technical 
Specification  Tables  of  Instrument 
Response  Time  Limits". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  In 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Reactor  Protection  System  (RPS),  the 
Isolation  System,  and  the  Emergency  Core 
Cooling  System  (ECCS)  instrumentation  are 
used  to  mitigate  the  consequences  of 
accidents  and  provide  the  necessary  signals 
■  to  actuate  the  safety  equipment  needed  to 
mitigate  accidents  and  transients.  The 
proposed  changes  relocate  the  RPS,  the 
Isolation  System,  and  the  ECCS  instrument 
response  times  from  the  Technical 
Specifications  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  but  will  not  change 
the  operability  or  surveillance  requirements 
for  these  instruments.  With  these  proposed 
changes,  revisions  to  the  response  times  for 
these  instruments  can  be  made  pursuant  to 
10CFR50.59.  The  proposed  changes  will  not 
alter  any  accident  initiators  or  the 
consequences  of  any  analyzed  accident. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  &x)m  any 
accident  previously  evaluated. 

The  proposed  changes  relocate  the  RPS, 
the  Isolation  System,  and  the  ECCS 
Instrumentation  response  time  limits  from 
the  Technical  Specifications  to  the  UFSAR 
but  does  not  change  the  function  of  those 
instruments.  The  proposed  changes  do  not 
represent  a  change  in  the  configuration  or 
operation  of  the  plant.  No  new  hardware  is 
being  added  to  the  plant  as  part  of  the 
proposed  changes.  The  Technical 
Specifications  will  continue  to  require  the 
same  operability  and  surveillance 
requirements  to  be  met  for  these  instruments. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
lyfie  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  will  not  affect  the 
functions  of  the  RPS.  the  Isolation  System,  or 
the  ECCS  instruments.  Relocating  the 
response  time  limits  will  not  alter  the 
operability  or  the  surveillance  requirements 
on  these  instruments.  The  administrative 
change  control  provisions  for  the  UFSAR  and 
the  plant  procedures  written  pursuant  to 
10CFR50.59  are  adequate  to  control  future 
revisions  to  the  response  time  limits. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
December  9, 1994 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
three  changes  to  the  Surveillance 
Requirements  for  the  hydrogen 
recombiners:  (1)  ehminate  the  6-month 
functional  test;  (2)  remove  the 
requirement  to  maintain  the  hydrogen 
recombiner  heater  sheath  temperature  at 
or  above  1200  degrees  Fahrenheit  for  at 
least  4  hours;  and  (3)  remove  the  note 
that  addresses  the  6-month  functional 
tost. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  hydrogen  recombiners  (HRs)  are 
designed  to  limit  post  accident  hydrogen 
accumulation  inside  containment  and  can 
have  no  affect  on  the  probability  of  any 
accident  previously  evaluated. 

The  proposed  HR  Surveillance 
Requirement  (SR)  revisions  would  continue 
to  demonstrate  the  ability  of  the  HRs  to 
perform  their  safety  function.  The  proposed 
changes  are  consistent  with  the  intent  of 
NUREG-1366  and  Generic  Letter  93-05  in  that 
at  powertesting  will  be  reduced  and 
subsequent  testing  will  be  performed  at  least 
once  per  18  nlbnths.  In  accordance  with  the 
provisions  of  Generic  Letter  93-05,  the 
profKJsed  changes  were  reviewed  to  assess 
compatibility  with  plant  operating 
experience.  A  review  of  the  last  5  years  of  HR 
operating  history  indicates  no  adverse 
conditions  which  would  preclude  removal  of 
the  6  month  functional  test. 

In  regard  to  the  sp>ecific  testing  conducted, 
the  proposed  changes  retain  the  18  month 
functional  heatup  test,  as  revised.  This  is 
different  than  the  recommendations  of 
NUREG-1366  and  Generic  Letter  93-05  which 


extend  the  6  month  functional  test  to  at  least 
once  each  refueling  interval.  However,  the  18 
month  functional  heatup  test  provides  a  more 
meaningful  demonstration  of  operability,  and 
on  this  basis,  was  chosen  to  he  retained! 

The  proposed  changes  revise  the  18  month 
functional  heatup  test  so  that  HR  heater 
sheath  temperatures  are  no  longer  required  to 
be  maintained  [greater  than  or  equal  to) 
12(X)°F  for  at  least  4  hours.  The  requirement 
to  increase  HR  heater  sheath  temperature  to 
(greater  than  or  equal  to)  1200°F  within  5 
hours  is  not  affected  and  has  t)een  retained. 
A  review  of  HR  18  month  functional  heatup 
tests  over  the  last  6  years  indicates 
demonstrated  capability  of  the  HR  to 
maintain  heater  sheath  temperatures  [greater 
than  or  equal  to)  1200''F  for  4  hours.  Removal 
of  this  requirement  would  reduce  the 
potential  for  component  degradation  while 
increasing  reliability. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
prolwbility  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

The  proposed  changes  would  only  affect 
the  SRs  of  the  HRs.  The  proposed  changes 
would  not  allow  operation  in  any 
configuration  prohibited  by  the  present 
Technical  Specifications.  Therefore,  the 
profKJsed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  trom  any  previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
ability  of  the  HRs  to  perform  their  safety 
function.  The  basis  for  NUREG-1366  and 
Generic  Letter  93-05  Is  that  plant  safety  can 
be  improved,  equipment  degradation 
decreased  and  personnel  burden  decreased 
by  reducing  the  amount  of  testing  at  power. 
The  proposed  changes  do  this  by  eliminating 
the  6  month  HR  functional  test  and  making 
the  revised  18  month  functional  heatup  test 
the  exclusive  system  functional  test  for  the 
HRs. 

The  proposed  changes  also  revise  the  18 
month  HR  functional  heatup  test.  The  18 
month  functional  heatup  test  provides  a  more 
meaningful  demonstration  of  system 
operability,  and  on  this  basis,  was  chosen  to 
be  retained.  In  addition,  these  changes  would 
reduce  the  potential  for  component 
degradation  while  increasing  reliability. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  fibran,',  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
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Slrawn.  1400  L  Street.  NW.  Washington. 
DC  2000.5-3502 

.V/?C  Pro/ed  Director:  John  F.  Stolz 

Pubhc  Serrice  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station.  Unit  Son.  1 
and  2.  Salem  County.  New  )ersey 

Date  of  amendment  request:  February 
S\.  1995 

Description  of  amendmrnt  request: 
The  proposed  amendments  would 
roviso  the  Technical  Specifications  to 
reflect  organizational  chajiges  and 
resultant  management  title  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.\s  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
helow: 

1.  Will  not  tnvolTe  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  mansftemeni  title  change* 
from  Vice  President  and  Chief  Nuclear 
Officer  to  Chief  Nm  lear  Officer  end  President 
-  Nuclear  Business  Unit  or  Vice  President  - 
Nuclear  Operations,  and  from  General 
Manager  -  Quality  Assurance  and  Nuclear 
.Safely  to  Director  -  Quality  Assurance  and 
Nuclear  Safety  Review,  and  the  proposed 
change  to  eliminate  the  Radiation  Protection/ 
Chemistry  Manager  and  establish  the 
Radiation  Protection  Manager  and  Chemistry 
Manager,  are  administrative  in  nature  and  do 
not  affect  assumptions  contained  in  the  plant 
safety  analysis,  the  physical  design  and/or 
operation  of  the  plant,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
fvalualed. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
acxiclent  previously  evaluatcsd. 

The  changes  being  proposed  are  purely 
administrative  and  will  not  lead  to  material 
prcx:edure  changes  or  to  physic:al 
modifications.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
iircidunt  previously  evaluated. 

:t.  Will  not  involve  a  significant  reduction 
III  a  margin  of  safety. 

The  changes  being  proposed  are 
administrative  in  nature  and  do  not  relate  to 
or  modify  the  safety  margins  defined  in  and 
maintained  by  the  Technical  Specifications. 
The  changes  discussed  herein  do  not  reducic 
the  Tec-.hnical  Specification  safety  margin 
since  all  organizational  responsibilities  are 
tieing  ad(X)uately  implemented,  and  all 
personnel  in  place  are  properly  qualified. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Hbrary.  112 
West  Broadway.  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington. 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Sacramento  Municipal  Utility  District 
(SMUD).  Docket  No,  50-312,  Rancho 
Seco  Nuclear  Station,  Sacramento 
County,  California 

Date  of  amendment  request:  February 
28. 1995 

Description  of  amendment  request: 
The  proposed  amendment  (PA- 188) 
would  permit  SMUD  to  change  the  audit 
frequencies  contained  in  the  RancJio 
Seco  Quality  Manual  (RSQM)  in 
accordance  with  10  CFR  50.59  and  10 
CFR  50.54(a)(3)  without  first  requiring  a 
license  amendment.  This  proposed 
amendment  would  not  change  the  type 
or  description  of  the  audits  required  in 
the  Permanently  Defueled  Technical 
Specifications  (PDTS).  \n  addition,  the 
reporting  frequency  of  the  Radicjactive 
Effiuent  Release  Report  would  be 
changed  from  semi-annual  to  annual  as 
permitted  by  10  CFR  50.36a(a)(2). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  reviewed  the  proposed 
changes  against  oac:h  of  the  no 
significant  hazards  consideration 
criteria  in  10  CFR  50.92.  and.  based  on 
their  safety  analysis,  concludes: 

A  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  not  l)e  created  because  the 
proposed  PDTS  changes  (1)  comply  with 
Radioactive  Effluent  Release  Report  reporting 
frequency  specified  in  10  CFR  50  36a(a)(2). 
(2)  only  relocate  the  frequencies  for  the  PDTS 
D6.5.4  required  audits  to  the  RSQM.  (3) 
ensure  any  future  District  initiated  changes  to 
R5»QM  audit  frequencies  meet  the 
administrative  and  regulatory  review 
requirements  specified  in  10  CFR  50.54(a). 
and  (4)  have  no  affect  on  any  credible 
accidents  previo'.jsly  evaluated  in  the  Rancho 
Seco  Defueled  Safety  Anal>'8is  Report  (DSAR) 
for  Rancho  Seco  in  the  permanently  defueled 
mode  (POM);  i.e  .  the  dropped  fuel  assembly 
accident,  the  loss  of  off-site  power  condition, 
or  a  radwBste  tank  rupture. 

PA-18B  will  not  create  the  possibility  of  a 
new  or  different  t^Tje  of  accident  than 
previously  evaluated  in  the  SAR.  because  the 
proposed  PUTS  changes  (1 )  do  not  modify 
the  configuration  of  the  facility  or  its  mode 
of  operation,  (2)  are  in  ccroplianct-  with  10 


CFR  50..36a(a){2).  (3)  only  relocate  the  audit 
■  frcrquencies  to  the  RSQM.  (4)  require  any 
future  RSQM  audit  frequency  changes  to 
conform  to  the  administrative  and  regulatory 
controls  contamed  in  10  CFR  S0.54(a).  and 
(5)  do  not  provide  any  new  mechanisms  by 
which  an  accident  can  cx:cur. 

The  proposed  PDTS  amendment  will  not 
involve  a  significant  reduction  in  (he  margin 
of  safety  because  the  District  will  continue  to 
maintain  a  quality  assurance  program,  in 
accordance  with  10  CFR  50  Appendix  B.  and 
will  continue  to  perform  shutdown  activities 
in  a  safe  manner.  The  District's  quality 
assurance  program  will  continue  to  (1)  meet 
the  applicable  10  CFR  50  requirements 
during  the  POM  and  (2)  have  the  ability  to 
determine  if  plant  operations  during  the  PDM 
are  performed  without  undue  risk  to  the 
health  and  safisty  of  the  public.  Also,  the- 
proposed  change  does  not  affect  the 
operation  of  Rancho  SecA  or  any  plant 
systems.  Therefore,  the  proposed  change  will 
not  involve  a  reducnion  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Central  Library,  Government 
Documents  828  I  Street,  Sacramento.  CA 
95814 

Attorney  for  licensee:  Dana  Appling, 
Esq.,  Sacramento  Municipal  UtiUty 
District,  T".  O.  Box  15830.  Sacramento. 
CA  95852-1830 

NRC  Project  Director:  Seymour  H. 
Weiss 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAulhority,  Docket  No.  50-395. 
Virgil  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County.  South  Carolina 

Date  of  amendment  request:  February 
21,  1995 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Technical  Specifications  (TS)  to 
incorporate  the  model  TS  changes  of  the 
Draft  Generic  Letter  (GL),  "Guidance  for 
Modification  of  Technical 
Specifications  to  Reflect  (A)  Revisions 
to  10  CFR  Part  20  Standards  for 
Protection  Against  Radiation'  and  10 
CFR  50.36a,  — ^Technical  Specifications 
on  Effluents  from  Nuclear  Power 
Reactors,—  (B)  related  Current  InduKtry 
Initiatives,  and  (C)  Miscellaneous 
Related  Editorial  Clarifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqviired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 


1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  does  not 
involve  a  significant  increase. 

The  projjosed  TS  changes  showing  the 
relocation  of  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302.  the 
old  10  CFR  20.203(c)(2)  requirements  to  the 
new  10  CFR  20.1601(a).  and  the  old  10  CFR 
20.407  requirements  to  the  new  10  CFR 
20.2206(b)  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
there  will  be  no  change  in  the  types  and 
amounts  of  effluents  that  will  be  released, 
nor  will  there  be  an  increase  in  individual  or 
cumulative  occupational  radiation  exposures. 

The  proposed  revision  to  the  liquid  and 
gaseous  release  rate  limits  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  there  will  be  no  change  in 
the  types  and  amounts  of  effluents  that  will 
be  released,  nor  will  there  be  an  increase  in 
individual  or  cumulative  occupational 
radiation  exposures.  This  is  only  a  change  to 
the  method  of  (algorithm)  determining 
release  rate  limits  and  will  not  change  net 
limits  or  change  the  more  restrictive  10  CFR 
50  Appendix  I  dose  limits. 

The  proposed  revision  to  the  radioactive 
material  quantity  in  the  settling  pond  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  there  will  be  no 
change  in  the  types  and  amounts  of  effluents 
that  will  be  released,  nor  will  there  be  an 
increase  in  individual  or  cumulative 
occupational  radiation  exposures.  This  is 
only  a  chaBige  to  the  methcxi  of  (algorithm) 
determining  the  quantity  of  radioactive 
material  in  the  settling  pond  and  will  not 
change  net  limits. 

The  proposed  revision  to  the  TS  bases  for 
the  Liquid  Holdup  Tank  activity  limit  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  there  will  be  no 
change  in  the  types  and  amounts  of  effluents 
that  will  be  released,  nor  will  there  be  an 
increase  in  individual  or  cumulative 
occupational  radiation  exp>osures.  The  curie 
limit  is  not  affected,  therefore,  the  change 
does  not  represent  a  decrease  in  the  level  of 
control  previously  evaluated. 

The  proposed  revision  to  the  distance  at 
which  dose  rates  are  measured  from  the 
radiation  source  or  surface  will  not  involve 
a  significant  incn-ease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  there  will  be  no  increase 
in  the  individual  or  cumulative  cx;cupational 
radiation  exposures.  The  change  in  distance 
is  conservative  in  its  effect  on  worker 
protection  and  is  in  conformance  with  10 
CFR  20.1601  requirements. 

2. The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated  is 
not  created. 

The  proposed  TS  changes  showing  the 
relocation  of  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302. 
relocation  of  the  old  10  CFR  20.203(c)(2) 
requirements  to  the  new  10  CFR  20.1601(a). 
and  relocation  of  the  old  10  CFR  20.407 
requirements  to  the  new  10  CFR  20.2206(b) 
will  not  create  the  possibility  of  a  new  or 


diffenent  kind  of  accident  from  any 
previously  evaluated  because  the  revisions 
are  administrative  and  will  not  change  the 
types  and  amounts  of  effluents  that  will  be 
released. 

The  proposed  revision  to  the  liquid  and 
gaseous  release  rate  limits  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  revision  is  administrative  and 
will  not  change  the  types  and  amounts  of 
effluents  that  will  be  released. 

The  proposed  revision  to  the  quantity  of 
radioactive  material  in  the  settling  pond  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  because  the  revision  is 
administrative  and  will  not  change  the  types 
and  amounts  of  effluents  that  will  be 
released. 

The  proposed  revision  to  the  TS  bases  for 
the  Liquid  Holdup  Tank  activity  limit  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  because  the  revision  is 
administrative  and  will  not  change  the  types 
and  amounts  of  effluents  that  will  be 
released. 

Implementation  of  the  more  conservative 
distance  at  which  dose  rates  are  measured 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  A  significant  reduction  in  a  margin  of 
safety  is  not  involved. 

The  proposed  revisions  due  to  the  location 
of  requirements  will  not  reduce  a  margin  of 
safety  because  they  are  administrative  in 
nature.  No  equipment  or  procedural  changes 
are  postulated.  There  is  no  impact  on  any 
margin  of  safety. 

The  proposed  revision  to  liquid  and 
gaseous  release  rate  limits  will  not  reduce  a 
margin  of  safety  because  it  is  administrative 
in  nature.  These  revisions  preserve  the 
existing  level  of  effluent  control.  No  changes 
to  the  more  restrictive  10  CFR  50  Appendix 
I  dose  limits  are  made.  There  are  no 
equipment  or  operational  procedure  changes, 
therefore,  no  accidents  of  any  kind  will  be 
created  by  this  change. 

The  propKDsed  revision  to  the  quantity  of 
radioactive  material  in  the  settling  pond  will 
not  reduce  a  margin  of  safety  because  it  is 
administrative  in  nature  and  preservefs)  the 
existing  level  of  effluent  control.  There  are  no 
equipment  or  Of>erational  procedure  changes, 
therefore,  no  accidents  of  any  kind  will  be 
created  by  this  change. 

The  proposed  revision  to  the  TS  bases  for 
the  Liquid  Holdup  Tank  activity  limit  will 
not  reduce  a  margin  of  safety  t)ecause  it  is 
administrative  in  nature  and  preservelsj  the 
existing  level  of  effluent  control.  So 
equipment  or  procedural  changes  are 
postulated.  There  is  no  impact  on  any  margin 
of  safety. 

The  change  in  distance  for  a  High 
Radiation  Area  classification  from  18  in.  (45 
cm)  to  (30  cm)  12  in.  from  the  radiation 
source  or  surface  will  not  reduce  the  margin 
of  safety  because  this  change  will  reduce  the 
worker's  stay  time  in  the  area  and  therefore 
minimize  exposure. 

Accordingly,  this  proposed  change  does 
not  involve  a  significant  hazard. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Libran,-,  300 
Washington  Street,  Winnsboro.  SC 
29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218 

NRC  Project  Director:  William  H. 
Bateman 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  March  6, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
discontinue  the  seismic  monitoring 
network  around  the  Virgil  C.  Summer 
Nuclear  Station  on  the  basis  that  the 
minimum  requirements  of  Lic:ense 
Condition  (LC)  2.C(24)  have  been 
satisfied. 

Bcjsjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  since  the  seismic 
monitoring  network  provides  no  direct  input 
for  operator  action  to  control  the  plant.  This 
network  only  functions  to  provide  an 
estimate  of  the  magnitude  and  location  of  an 
earthquake. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  since  the  seismic 
monitoring  netvi-ork  serves  to  record  an 
earthquake  with  no  direct  input  for  operator 
action.  Removal  of  the  network  will  have  no 
affect  on  the  design  or  of>eration  of  the  plant. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  since  the  microseismic  network 
does  not  control  any  safety  functions  of  the 
plant  nor  provide  any  annunciation  for 
operator  action  to  control  the  plant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
locatirn:  Fairfield  County  Library.  300 
Washington  Street.  Winnsboro.  SC 
29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company.  Post  Office  Box  764. 
Columbia.  South  Carolina  29218 

NHC  Project  Director:  William  H 
Hatrman 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296, 
BrownsFerry  Nuclear  Plant,  L'nits  J,  2 
and  3.  Limestone  County.  Alabama 

Datu  of  amendment  request: 
.November  15.  1994:  superseded  March 
7.  1995  (TS  350) 

Description  of  amendment  request: 
Tho  proposed  change  would  remove  the 
frequency  for  each  of  the  audits 
specified  in  the  administrative  controls 
stH;tion  of  the  technical  specifications 
(TS).  except  those  related  to  the  fire 
protection  system.  The  requirements  to 
perform  the  audits  would  be  retained, 
but  the  frequency  for  their  performance 
would  be  controlled  by  a  requirement  to 
be  added  to  the  Nuclear  Quality 
Assurance  Plan.  This  would  require  that 
the  audits  listed  in  the  TS  (except  those 
related  to  the  fire  protection  system)  be 
performed  on  a  biennial  frequency.  In 
addition,  the  proposed  chcmge  would 
remove  the  requirement  to  perform  site 
Radiological  Emergency  Plan,  Physical 
Security  Plan,  and  the  Safeguard 
Contingency  Plan  reviews  and  audits 
from  the  TS,  since  these  requirements 
presently  exist  in  their  respective  Plans. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  Ithe  Tennessee  Valley  Authority]  has 
<  one  ludcd  that  operation  of  |the  Browns 
Kerry  Nuclear  Plant]  BFN  Units  1.  2.  and  3 
in  accordance  with  the  proposed  change  to 
the  technical  specifications  does  not  involvt- 
u  significant  hazards  consideration.  TVAs 
conclusion  is  based  on  its  evaluation  in 
accordance  with  10  CFR  50.91(a)(1).  of  th« 
three  standards  set  forth  in  10  CFR  50.92(c) 
rv.\"s  conclusion  is  based  on  the  following: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
|)r«!vioiisly  evaluated. 

The  likelihood  that  an  mcident  will  or.<:ur 
IS  neither  increased  or  decreased  by  this 
Technical  Specification  change  which  only 
.iffccts  review  and  audit  frequencies.  This 
I'ei  hnical  Specification  change  will  not 
iinpai  t  the  function  or  method  of  operation 
of  plant  equipment.  Thus,  there  is  not  a 
significant  increase  in  the  probability  of  n 
previously  analyzed  accident  due  to  this 
change.  No  systems,  equipment,  or 


components  are  affected  by  the  proposed 
change.  Thus,  the  consequences  of  a 
malfunction  of  equipment  important  to  safety 
previously  evaluated  in  the  UFSAR  (Updated 
Final  Safety  Analysis  Report)  are  not 
increased  by  this  change. 

The  proposed  change  only  affects  review 
and  audit  frequencies.  As  such,  the  proposed 
change  has  no  impact  on  accident  initiators 
or  plant  equipment,  and  thus,  does  not  affect 
the  probabilities  or  consequences  of  an 
accident. 

Therefore,  we  conclude  that  this  change 
does  not  significantly  increase  the 
probabilities  or  consequences  of  an  accident 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve 
changes  to  the  physical  plant  or  operations 
Since  program  audits  do  not  contribute  to 
accident  initiation,  a  change  related  to  audit 
functions  cannot  produce  a  new  accident 
scenario  or  prodlice  a  new  type  of  equipment 
malfunction.  Also,  this  change  does  not  alter 
anv  existing  accident  scenarios.  The 
proposed  change  does  not  affect  equipment 
or  its  operation,  and.  thus,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
diflerent  kind  of  accident. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  concerning  conduct 
of  reviews  and  audits  does  not  directly  affect 
plant  equipment  or  operation.  Safety  limits 
and  limiting  safety  system  settings  are  not 
affected  by  this  proposed  change. 

Therefore,  use  of  the  proposed  Technical 
Specification  would  not  involve  any 
reduction  in  the  margin  of  safety. 
,   The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  ). 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March 
19.  1994;  superseded  May  16.  1994; 
superseded  February  10.  1995; 
supplemented  February  17,  1995  (TS 
93-04) 

Description  of  amendment  request: 
The  proposed  change  would  clarif>'  the 


technical  specifications  (TS)  regarding 
the  dual  function  of  the  containment 
vacuiun  relief  system  (i.e..  vacuum  relief 
and  containment  isolation).  A  proposed 
change  to  TS  3/4.6.3,  '•Containment 
Isolation  Valves."  would  indicate  that 
the  existing  Action  statements  refer  to 
the  valves  listed  in  Sections  A.  B.  C  and 
D.4  of  Table  3.6-2.  An  Action  statement 
would  be  added  to  indicate  the  actions 
that  would  be  required  should  one  or 
more  vacuum  relief  isolation  valve(s) 
shown  in  Table  3.6-2.  Section  D.l 
through  D.3  become  inoperable.  The 
required  action  would  be  to  return  the 
valve(s)  to  the  operable  status  within  72 
hours  or  be  in  at  least  hot  standby 
within  the  next  6  hours  and  in  cold 
shutdown  within  the  following  30 
hours.  Proposed  changes  to  TS  3/4.6.6. 
"Vacuum  Relief  Valves."  would;  (1) 
change  the  terminology  from  vacuum 
relief  "valve  "  to  "line;"  (2)  change  the 
Limiting  Condition  for  Operation  to 
indicate  that  all  three  primary 
containment  vacuum  relief  lines  shall 
be  operable;  (3)  add  a  footnote  that 
references  Limiting  Condition  for 
Operation  3.6.3  in  the  event  that  one  or 
more  of  the  vacuum  relief  valves  are* 
incapable  of  performing  a  containment 
isolation  function;  and  (4)  change  the 
allowed  outage  time  for  restoring  an 
inoperable  vacuum  relief  line  from  4 
hours  to  72  hours.  Other  proposed 
changes  affect  Bases  3/4.6.6  section  and 
TS  index  pages  to  reflect  the  proposed 
changes  indicated  above.  Proposed 
changes  to  Table  3.6-2  would  remove 
double  asterisks  (**)  from  various 
valves  and  remove  the  referenced  note 
that  states:  "This  valve  is  required  after 
completion  of  the  associatenl 
modification"  The  proposed  changes 
were  originally  noticed  on  May  12.  1993 
(58  FR  28060),  which  was  superseded 
by  the  notice  published  on  June  22. 
1994  (59  FR  32237). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  tethnical 
specification  (TS)  change  and  has  determinetl 
that  it  does  not  represent  a  signifii^nt 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordant  v 
with  the  proposed  amendment  will  not: 
1.  ln\'olve  a  significant  increase  in  tht 
probability  or  consequences  pf  an  ac(  idi;iii 
previously  evaluated. 

TVA's  proposed  TS  change  dors  not  atfe(  i 
any  system  functions  or  design  functions 
The  proposed  change  addresses  the 
acceptability  of  SQN  s  vacuum  relief  valves 
for  containment  isolation  protection,  and 


utilizing  these  normally  closed  valves  for  TS- 
rcquired  isolation  in  the  event  the  associated 
air-operated  butterfly  isolation  valve(s)  is 
incapable  of  automatic  closure.  This 
approach  remains  consistent  with  the 
vacuum  relief  valve's  containment  isolation 
design  function. 

SC^'s  vacuum  relief  valves  (spring-loaded, 
swing-disk  check  valves)  are  designed  to 
provide  a  qualified  containment  boundary  to 
limit  leakage  of  airborne  fission  products 
from  the  containment  atmosphere  during 
normal  operation  and  during  an  analyzed 
pressurization  event  inside  containment. 
Each  valve  is  leak  tested  in  accordance  with 
10  CFR  50.  Appendix  )  (Type  C  lest),  to 
ensure  that  the  leakage  rate  from  the  valve 
(when  combined  with  the  leakage  rate  from 
all  other  Types  B  and  C  containment 
penetrations)  remains  within  the  maximum 
allowable  leakage  rate  of  0.60  l.a.  The 
containment  leek  rate  assumed  in  the  worst- 
case  design  basis  accident  analysis  (loss-of- 
coolant  accident  lLOC^l)  bounds  the  0  60  La 
leakage  limit. 

The  vacuum  relief  valves  are  normally 
closed  valves  and  are  held  closed  by  a  spnn.^ 
force  during  normal  plant  operation.  The 
valves  would  exporiunce  additional  closing 
force  during  a  pressurization  event  inside 
tontainment  (e.g.,  LOCA).  A  review  of  the 
design  basis  events  involving  (ontdinmrnt 
ciepressurization  indicates  that  there  are  no 
postulated  scenarios  that  would  open  the 
vacuum  relief  valves  followed  by  a  I.(X^.^  or 
other  accident  condition  requiring 
containment  isolation.  This  (ontainment 
isolation  function  remains  f  onsistent  with 
the  .SQN  Final  Safety  Analysis  Report  .Sc<  tioi; 
6  2  6.  and  the  e.vemption  to  10  CF"R  50, 
General  Design  Criteria  56,  provided  in 
NLREG-1232. 

A  72-hour  timeframe  lor  returning  an 
inoperable  vacuum  relief  isolation  vaUe  ;>■ 
operable  status  ensures  that  redundant 
isolation  capability  is  restored  in  a 
reasonable  amount  of  time.  SQN's  vacuii.'ii 
relief  valves  ar«  considered  !o  be  highly 
reliable  as  a  containment  isolation  boiindani 
.Accordingly,  the  proposed  TS  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  arrideni 
previously  evaluated. 

The  72-hour  allowed  outage  time  tor 
restoring  the  containment  vacuum  rebel 
tuiiction  is  consistent  with  standard  T.S  (S  PS) 
bases  and  does  not  increase  the  probability 
of  consequences  of  an  accident  previovislv 
f-valuated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

No  physical  modification  is  lieing  made  to 
any  plant  hardware,  plant  operating 
setpoints.  limits,  or  operating  procedures  as 
a  result  of  this  change.  T\'A's  proposed 
change  provides  a  TS  improvement  that 
clarifies  the  configuration  and  function  ut 
SQN's  vacuum  relief  valves  as  designed.  The 
proposed  change  removes  the  potential  for 
creating  a  conflict  between  Specification  3/ 
4.6.3.  "Containment  Isolation  Valves,"  and 
Specification  3/4.6.6.  "Vacuum  Relief 
Valves."  SQN's  vacuum  relief  valves  provide 
qualified  containment  isolation  protetlion 
that  meets  the  intent  of  the  TS  action 
requirement  for  containment  isolation 


The  proposed  change  does  not  alter  any 
accident  analysis  or  any  assumptions  used  lo 
support  the  accident  analyses.  The 
containment  leakage  assumptions  used  to 
determine  offsite  dose  limits  for  compliance 
with  10  CFR  100  are  not  affected. 

A  72-hour  timeframe  for  returning  an 
inoperable  vacuum  relief  isolation  valve  to 
oper.ible  status  ensures  that  redundant 
isolation  capability  is  restored  in  a 
reasonable  amount  of  time.  SQN's  vacuum 
relief  valves  are  considered  to  be  highly 
reliable  as  a  containment  isolation  boundarv 
Consequently,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difTereni 
kind  of  accident  from  any  previously 
analyzed. 

The  72-hoiir  allowed  outage  time  (AOT)  for 
restoring  the  tontainment  vacuum  relief 
furtction  is  consistent  with  STS  bases  and 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

.■1.  lnvol\-e  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safely  provided  by  the 
design  of  SQN's  containment  vacuum  relief 
lines  remains  unchanged.  TV.A's  proposed 
change  does  not  affect  the  containment 
isolation  funt:tion  or  the  allowable 
containment  leakage  rate  values  spc-rifieH  it; 
the  TSs.  The  proposed  change  ensures  th.nt 
the  proper  action  is  taken  in  the  event  the 
automatic  closure  capability  of  the 
containment  vacuum  relief  isolation  valve(s) 
is  lost  for  any  reason  (improper  .iriion  would 
be  the  isolation  of  a  varuura  n-lief  line  that 
is  required  to  be  operable  in  arrordaiire  with 
TS  ,T4  6  6). 

The  72-hour  timeframe  for  returning  an 
ino{)erable  vacuum  relief  isolation  val'.e  to 
operable  status  does  not  reduce  the  margin  <>! 
safety  b«»cause  the  containment  isolation 
function  is  satisfied  by  qualified  vacuum 
relief  valves.  The  vacuum  relief  and 
containment  isolation  hmctions  continue  tn 
be  maintained  under  the  proposed  TS 
change.  Accordinglv.  the  proposed  rhange 
does  not  involve  a  reduction  in  the  margin 
of  safety. 

The  72-hour  AOT  for  restoring  the 
containment  vacuum  relief  function  is 
consistent  with  STS  bases  and  does  no! 
redute  the  margin  of  safety. 

Staff  review  of  other  changes  proposed  b\ 
•  the  licensee  has  concluded  that  they  are 
administrative  in  nature  and/or  remove 
outdated  requirements. 

The  NRC  has  reviewed  the  annlysis 
and.  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 
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Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
November  15.  1994:  superseded  March 
7,  1995  (TS  94-12) 

Description  of  amendment  request: 
The  proposed  change  would  remove  the 
frequency  for  each  of  the  audits 
specified  in  the  administrative  t  oiilrols 
section  of  the  technical  specifications 
(TS).  except  those  related  Jo  the  fire 
protection  system.  The  requirements  to 
perform  the  audits  would  Ije  retained, 
but  the  frequency  for  their  performance 
would  be  controlled  by  a  requirement  to 
be  added  to  the  Nuclear  Qualitv 
Assurance  Plan.  This  would  require  that 
the  audits  listed  in  the  TS  (except  those 
related  to  the  fire  protection  system)  be 
perfonned  on  a  biennial  f requeue  v.  In 
addition,  the  proposed  change  would 
remove  tbe  requirement  to  perform  site 
Radiological  Lmergcncy  Plan,  Physical 
Security  Plan,  and  the  Safeguard 
Contingency  PltUi  reviews  and  audits 
friiin  the  TS,  since  these  requirements 
presently  exist  in  their  respective  Plans. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  recfuired  by  10  CFR  50.91(a).  the 
licensee  has  pro\ided  its  analvsis  of  the 
issue  of  no  significant  hazards 
c:onsidcration.  which  if  presented 
below; 

Tlip  star.dariis  used  to  arrive  <il  ,i 
ili-iemnnation  that  a  Te(. hnical  Spec  ifn  .ition 
(  hantje  request  involves  no  signific ant 
ha/.irds  (  onsideration  are  included  in  i.'ie 
Commission's  regulations.  10  CFR  50  ')2. 
whii  li  states  that  no  signifuaiil  hazards 
(  onsiHeni'ioiis  are  involved  if  theop'T<i:ion 
ol  li;i-  fai  ility  in  jix  ordance  with  the 
proposed  amendment  would  not:  (1)  involve 
a  significant  incrt-ase  in  the  prubabiliiv  or 
<  onsequences  of  an  ticcident  previo.islv 
evaliiiiled;  or  (2!  ^  reate  the  possibil.tv  of  a 
ni'vv  or  different  kind  of  accident  from  .my 
M  cident  previously  evaluated:  or  J.l)  iiutilve 
.1  sigijifitant  reduction  in  a  margin  ol  s,.fpty 
Fai  !i  standard  is  addressed  as  follows 

I   OpcTation  of  the  facility  in  a<  corddnre 
v\  'Ah  the  proposed  technical  spei  ifualions 
would  not  involve  a  significant  increase  in 
the  prrtljabilify  or  consequerKes  of  an 
iKC  ident  previously  evaluated. 

The  likelihood  that  an  ac.cidcui  will  cxcur 
IS  neither  increased  or  decreased  by  the 
Tec  hiiic  al  Specification  change  vvhic  h  only 
affects  review  and  audit  frequencies.  This 
Tec  hnical  Specification  change  will  not 
impact  the  function  or  method  of  operation 
of  plant  equipment.  Thus,  there  is  not  a 
significant  increase  in  the  probability  of  a 
previously  analyzed  accident  due  to  this 
change.  .\'o  systems,  equipment,  or 
c  onifxinents  are  affected  by  the  proposed 
changes.  Ttius.  the  consequences  of  a 
malfunction  of  fequipment  important  to  safety 
previously  evaluated  in  the  FS.^R  are  not 
increased  by  this  change. 
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The  proposed  change  only  affects  review 
and  audit  frequencies.  As  such,  the  proposed 
change  has  no  impact  on  accident  initiators 
or  plant  equipment,  and  thus,  does  not  affect 
the  probabilities  or  consequences  of  an 
accident. 

Therefore,  we  conclude  that  this  change 
does  not  significantly  increase  the 
probabilities  or  consequences  of  an  accident. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  technical  specifications 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve 
changes  to  the  physical  plant  or  operations. 
Since  program  audits  do  not  contribute  to 
accident  initiation,  a  change  related  to  audit 
functions  cannot  produce  a  new  accident 
scenario  or  produce  a  new  tyjje  of  equipment 
malfunction.  Also,  this  change  does  not  alter 
any  existing  accident  scenarios.  The 
proposed  change  does  not  affect  equipment 
or  its  operation,  and,  thus,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  Oi>eration  of  the  facility  in  accordance 
with  the  proposed  technical  speciflcations 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  proposed  change  concerning  conduct 
of  reviews  and  audits  does  not  directly  affect 
plant  equipment  or  operation.  Safety  limits 
and  limiting  safety  system  settings  are  not 
affected  by  this  proposed  change. 

Therefore,  use  ofthe  proposed  Technical 
Speciflcation  would  not  involve  any 
reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  Nuclear 
Proiect  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  January 
14.  1992,  as  supplemented  by  letter 
dated  February  10,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
surveillance  requirements  associated 
with  the  reactor  recirculation  system  jet 
pumps.  The  February  10,  1995. 
submittal  provided  clarifying 
information  and  requested  additional 
revisions  to  provide  consistency  with 


the  improved  standard  technical 
specifications  (NUREG-1433  and 
NUREG-1434).This  notice  supplements 
the  initial  no  significant  hazards 
consideration  determination  which  was 
published  in  the  Federal  Register  on 
May  27.  1992  (57  FR  22272). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  ofthe 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Change  in  jjermissible  diffuser-to- lower 
plenum  differential  pressure  of  any 
individual  jet  pump  from  established  two 
recirculation  loop  operation  patterns:  from 
10%  to  20%. 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  increases  the 
variance  allowed  in  a  surveillance 
acceptance  criteria  consistent  with  the 
recommendations  of  General  Electric  SIL-330 
and  NUREG/CR-3052.  The  jet  pumps  are  not 
assumed  to  be  an  initiator  of  any  analyzed 
event  and  are  therefore  not  included  in  safety 
analysis  assumptions  described  in  FSAR 
Chapters  6.2.1  (Recirculation  Line  Rupture, 
Short  Term  Accident  Response),  6.3 
(Acceptance  for  EGGS  Performance,  Criterion 
5).  and  15.6.5,  which  defers  to  Sections  6.2 
and  6.3  for  analysis  of  piping  breaks  inside 
containment. 

The  jet  pumf>s  must,  however,  maintain 
structural  integrity  to  ensure  that  any 
recirculation  line  break  would  still  allow 
core  flooding  to  2/3  of  the  core  height,  i.e., 
the  level  of  the  jet  pump  inlet  as  described 
in  FSAR  Section  1.2.2.  (Reactor  Recirculation 
System).  Adopting  the  recommendations, 
which  ensure  jet  pump  operability,  will  not 
affect  the  consequences  of  accident  since  the 
recommended  acceptance  criteria  still 
provide  adequate  assurance  of  jet  pump 
operability.  This  change  will  not  alter 
assumptions  relative  to  the  mitigation  of  an 
accident  or  transient  event. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Adopting  the  recommended  acceptance 
criteria  of  20%  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident.  No 
new  or  different  type  of  equipment  will  be 
installed.  Therefore  this  change  will  not 
physically  alter  the  plant.  Nor  is  the 
surveillance  method  changed.  Incorporation 
of  the  20%  acceptance  criteria  will  conform 
to  the  General  Electric  recommendations 
provided  to  ensure  operability  and  will 
therefore  not  adversely  impact  jet  pump 
operability.  Operation  is  consistent  with  the 
current  safety  analysis  assumptions 
described  in  FSAR  Chapters  6  and  15. 
Therefore,  this  change  will  not  ( reate  the 
possibility  of  a  new  or  different  kind  of 


accident  fix)m  any  accident  previously 
evaluated. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Modification  of  acceptance  criteria  from 
10%  to  20%  is  considered  a  relaxation  from 
existing  requirements,  however,  the  margin 
of  safely  is  not  significantly  reduced  because 
the  proposed  changes  to  the  acceptance 
criteria  will  continue  to  verify  jet  pump 
operability.  The  change  reflects  the 

recommendations  in  SIL-330  and  NUREG/ 
CR-3052.  The  safety  analysis  assumptions  are 
unchanged,  therefore  no  safety  margin  is 
impacted.  In  addition, this  change  provides 
the  benefit  of  potentially  avoiding  an 
unnecessary  shutdown  transient  when  the  jet 
pumps  are  still  capable  of  performing  their 
safety  function  and  well  within  accepted 
criteria  for  confirming  operability. 

Requested  change  to  surveillance 
requirements  regarding  the  4  hour  grace 
period  and  requested  change  to  an  LCD 
regarding  4.0.4  applicability. 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  increase  the 
probability  or  consequences  of  an  accident. 
The  jpt  pumps  are  not  assumed  to  bie  an 
initiator  of  an  analyzed  event. 

The  first  note  allows  time  after  the  loop  is 
placed  in  service  to  establish  appropriate 
conditions  for  test  performance.  The 
surveillance  can  only  be  performed  during  jet 
pump  operation,  therefore,  four  hours  is 
allowed  to  perform  the  surveillance  after  the 
loop  is  placed  in  service.  This  allows  time  to 
establish  conditions  appropriate  for  data 
collection  and  evaluation. 

The  second  note  states  the  surveillan<:e  is 
not  required  to  be  performed  until  24  hours 
after  greater  than  25%  RTP.  The  surveillance 
does  not  have  to  be  performed  at  RTF  less 
than  25%  because  during  low  flow 
conditions,  jet  pump  noise  approaches  the 
threshold  resp>onse  ofthe  associated  flow 
instrumentation  and  precludes  the  collection 
of  meaningful  data.  The  24  hours  i»an 
acceptable  time  to  establish  conditions 
appropriate  to  perform  this  surveillance.  The 
proposed  change  provides  confirmation  of  jet 
pump  operability  within  a  reasonable  time 
after  the  jet  pumps  are  required. 

The  four  hour  and  24  hour  allowances  are 
justified  since,  as  described  in  Generic  Letter 
87-09.  it  is  overly  conservative  to  assume  that 
systems  or  components  are  inofjerable  when 
a  surveillance  has  not  been  performed 
because  the  vast  majority  of  surveillanc  es 
demonstrate  systems  or  components  are 
operable.  Accordingly,  surveillance 
modification  will  not  increase  the  probability 
or  consequences  of  accident. 

In  addition,  there  is  no  importance  placed 
on  the  order  of  the  notes;  the  surveillance  is 
only  required  to  be  performed  when  all 
conditions  specified  in  both  notes  are  met. 

Performance  of  the  surveillance  under  the 
proposed  conditions  will  provide  a  greater 
level  of  confidence  that  the  jet  pumpw  are 
operable.  As  a  result,  the  consequences  of  an 
accident  are  not  affected  by  this  change, 
which  simply  designates  time  requirements 
for  the  verification  of  operability.  This 


change  will  not  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or  transient 
f!vent. 

Therefore,  the  proposed  changes  will  uot 
involve  a  significant  increase  in  the 
probability  or  con.sequences  of  an  accident 
previously  evaluated. 

(21  The  proposed  change  does  not  create 
the  (xjssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

These  changes  do  not  create  the  possibility 
cjf  a  new  or  differer>t  kind  of  accident  from 
any  accident  previously  evaluated.  The 
survniltaoce  requirement  is  being  performed 
to  confirm  jet  pump  operability  at  the  earliest 
opfHirtunity  after  the  jet  pumps  arc  required. 
Nu  now  or  different  type  of  equipment  will 
b»;  installed,  therefore  this  change  will  not 
physically  alter  the  plant.  The  changes  in 
Wlethods  governing  normal  plant  operation 
and  testing  are  consistent  with  the  current 
safnty  analysis  assumptions  described  in 
FSAR  Chapters  6  and  15. 

Therefore,  these  changes  will  not  creatn  the 
pf)s.sibility  of  a  new  or  different  kind  of 
accident  from  any  accident  pre\'iously 
evaluated. 

(.1)  The  proposed  change  dtKJS  not  involve 
a  significant  reduction  in  a  margin  of  safety: 

The  margin  of  safety  is  not  significantly 
wducwl  because  the  changes  to  the 
surveillance  frequency  will  continue  to 
provide  the  necessary  assurance  of  jet  pump 
operability.  These  changes  effectively  extend 
the  initial  performance  ofthe  surveillance 
requirement  by  4  or  24  hours  and  provide  the 
Iwnrfit  of  allowing  the  surveillances  to  be 
postponed  until  plant  conditions  exist  which 
permit  acquisition  of  meaningful  data.  The 
safety  analysis  assumption  of  operable  jet 
pumps  will  be  maintained,  thus  no  safety 
margin  is  impacted. 

Requested  change  to  Technical 
Specification  Surveillance  4. 4. 1.2. 2. c 
discussion  for  diffuser  and  an  editorial 
change  to  Technical  Specification  3/4.8.3. 
"Onsite  Power  Distribution  Systems." 
correcting  Technical  Specification 
Surveillance  3.8.3.1.b.l  to  provide 
nomenclature  distribution  panel. 

(1)  The  proposed  change  does  not  involve 
d  significant  increase  in  the  probability  or 
(xinsequences  of  an  accident  previously 
evaluated. 

Changing  the  word  "difference"  to 
"diffuser"  is  a  purely  administrative  change 
which  corrects  an  error  in  Technical 
Specification  surveillance  4.4.1.2.2  c.  This 
does  not  have  an  impact  on  FS.^R  accident 
analysis. 

The  proposed  change  corrects  3.8.3.1.b.l  to 
provide  nomenclature  clarification.  This  is  a 
purely  administrative  change  which  corrects 
an  error  in  the  Technical  SfKJcification.  There 
is  no  impkact  on  FSAR  accident  analysis. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  editorial  changes  are  purely 
adminis&ative  char"^  which  correct  errors 


in  the  Technical  Specification.  No  new  or 
different  type  of  equipment  will  t»e  installed, 
therefore  these  changes  will  not  phj-sically 
alter  the  plant.  The  safety  analysis 
assumptions  are  unchanged. 

Therefore,  these  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  propiosed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  editorial  changes  do  not 
modify  safety  analysis  assumptions,  therefore 
no  safety  margin  is  impacted. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland,  Washington 
99352 

Attorney  for  licensee:  M.  H.  Philips. 
Jr..  ELsq..  Winston  &  Strawn,  1400  L 
Street.  N.W..  Washington.  D.C.  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  a,*? 
individual  notices  either  because  time 
did. not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  ofthe  original  notice. 

Electric  Company,  Docket  Nos.  30-445 
and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  February 
28, 1995 

Description  of  amendment  request: 
The  amendments  would  modify 
Technical  Specification  (TS)  3/4.6.2. 
"Depressurization  and  Cooling  Systems 
-  Containment  Spray  system" 


Surveillance  Requirement  (SR)  4.6.2.1b, 
with  NUREG-1431  SR  3.6.6A.4.  This 
change  replaces  the  specific  pump  flow 
and  head  values  now  contained  in  the 
SR  with  the  general  requirement  that  the 
pump  develop  the  required  head  at  the 
flow  test  point.  Also,  Bases  3/4.6.2.1. 
"Containment  Spray  System",  will  be 
revi.sed  to  expand  the  detail  consistent 
with  the  NUREG-1431  Bases  SR 
3.6.6A.4.  The  Bases  from  NUREG-1431 
has  minor  modifications  to  reflect  (1) 
that  the  containment  spray  pumps  are 
tested  via  a  special  test  line  which 
allows  testing  at  flows  higher  than  that 
allowed  by  the  miniflow  recirculation 
line;  (2)  the  "pump  design  curve  "  is 
termed  the  "analytical  pump  curve>: 
and  (3)  the  reference  to  the  technical 
requirements  manual  where  the  pump 
head  requirements  are  defined  is 
provided  for  the  user's  information. 

Date  of  individual  notice  in  the 
Federal  Register.  March  6, 1995  (60  FR 
12255) 

Expiration  date  of  individual  notice: 
April  5. 1995 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  702  College,  P.O. 
Box  19497.  Arlington.  Texas  76019 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  tlie  period  since  public:ation  of 
the  la.st  biweekly  notice,  the 
CommLssion  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  ofthe  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmentai  assessment 
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under  the  special  circumstances 
provision  in  10  CFR  51  12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
August  2,  1994 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  regarding  the  emergency 
diesel  generators  (EDGs)  by  modifying 
the  surveillance  requirements  to  include 
verification  that  the  EDG  high  crankcase 
pressure  trip  is  bypassed  when  a  Safety 
Injection  Actuation  Signal  is  present.  A 
footnote  is  also  included  which 
indicates  that  the  verification  of  the 
high  crankcase  pressure  trip  bypass  is 
not  required  on  a  particular  EDG  until 
the  modification  implementing  the 
bypass  has  been  completed  for  the  EDG. 
The  footnote  further  indicates  that  the 
modifications  are  to  be  completed  by 
February  28,  1996. 

Date  of  issuance:  March  3,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  203  and  181 

Facility  Operating  License  No.  DPR-53 
and  DFR-69:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  14,  1994  (59  FR 
47165)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  3,  1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
December  8.  1993.  as  supplemented  on 
March  2.  1995. 

Brief  description  of  amendments:  The 
amendments  revise  Section  5.0.  Design 
Features.  The  revisions  are  generally 


consistent  with  the  format  and  content 
of  the  improved  Standard  TSs  for 
Combustion  Engineering  plants 
provided  in  NUREG-1432.  The  two 
subsections,  for  which  the  request  to 
delete  has  been  withdrawn,  have  been 
reformatted  to  be  consistent  with 
NUREG-1432  and  are  included  in  the 
enclosed  amendments. 

i?oteo/ issuance.  March  14,  1995 

Effective  date:.As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1  -  204  -  Unit 
2-  182 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  19,  1994  (59  FR  2861) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  14. 
1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
/oca/ion  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Boston  Edison  Company.  Docket  No.  50- 
293.  Pilgrim  Nuclear  Power  Stalion.Plymouth 
County.  Massachusetts 

Date  of  application  for  amendment: 
November  22,  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  mode  conditions 
under  which  the  Scram  Discharge 
Instrument  Volume  -  Scram  Trip  Bypass 
■  in  Table  3.2.C.1  is  required  to  be 
operable  and  changes  the  associated 
functional  test  frequency  from  quarterly 
to  once  per  operating  cycle  in  Table 
3.2.C. 

Date  of  issuance:  March  8,  1995 

Effective  date:  March  8,  1995 

Amendment  No.:  159 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  18. 1995  (60  FR  3671) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  8,  1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
SteamEIectric  Plant,  Unit  No.  2, 
Darlington  County,  South  CarolinaDate 
of  application  for  amendment:  July  29. 
1994.  as  supplemented  January  29. 
1995 

Brief  description  of  amendment:  The 
amendment  is  to  reduce  the  frequency 


of  testing  an  operable  EDG  when  the 
other  EIDG  is  inoperable  and  also  to 
prevent  entry  into  TS  Section  3.0. 

Date  of  issuance:  March  3,  1995 

Effective  date:  March  3.  1995 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31.  1994  (59  FR  45018) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  3,  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville,    ■ 
South  Carolina  29550 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
SteamEIectric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
December  27.  1994 

Brief  descriptfon  of  amendment:  The 
amendment  relocates  the  turbine  rotor 
inspection  requirement,  TS  4.1-3,  Item 
13,  to  the  Updated  Final  Safety  Analysis 
Report,  Section  10.2. 

Date  of  issuance:  March  17,  1995 

Effective  date:  March  17,  1995 

Amendment  No.:  159 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1,  1995  (60  FR  6298) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  17.  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/ocaOon.Hartsville  Memorial  Library. 
147  West  College  Avenue,  Hartsville. 
South  Carolina  29550 

Carolina  Power  &  Light  Company,  el 
al..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
December  19,  1994 

Brief  description  of  amendment:  The 
amendment  will  provide  a  one-time 
schedular  extension  for  a  Technical 
Specifications  surveillance  interval  from 
40  months  plus  or  minus  10  months  to 
approximately  54  months  to  allow  the 
third  Type  A  test  to  be  performed 
during  refueling  outage  7. 

Date  of  issuance:  March  10.  1995 

Effective  date:  March  10.  1995 

Amendment  No.  54 

Facility  Operating  License  No.  NFF- 
63.  Amendment  revises  the  Tec;hnical 
Specifications 


Date  of  initial  notice  in  Federal 
Register  February  1.  1995  (60  FR  6298) 
The  Commission's  related  evaluatiori  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  10,  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Companv, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  IllinoisDate  of  application  for 
amendments:  October  24,  1994 

Brief  description  of  amendments:  The 
amendments  restructure  the  primary 
containment  and  primary  containment 
leakage  technical  specifications  to 
reduce  the  repetition  of  those 
requirements  contained  in  NRC 
regulations  such  as  Appendix  J  to  10 
CFR  Part  50.  The  amendments  also 
support  the  licensee's  requested 
exemptions  from  Appendix  J 
requirements  related  to  the  scheduling 
of  containment  integrated  leakage  rate 
tests.  The  staff  has  addressed  the 
licensee's  requested  exemptions 
separately  from  the  issuance  of  these 
amendments.  In  addition  to  the 
restructuring  and  scheduling  changes, 
the  amendments  incorporate  the 
relocation  of  the  list  of  primary 
containment  isolation  valves  in 
accordance  with  Generic  Letter  91-08 
and  a  revision  to  the  interval  for 
functional  testing  of  hydrogen 
rccombiners  in  accordance  with  Generic 
Letter  93-05. 

Date  of  issuance:  March  16,  1995 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  102  and  87 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  license  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4,  1995  (60  FR  498). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  16.  1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/orotion.Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Oglesby,  Illinois  61348. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian 
PoinlNuclear  Generating  Unit  No.  2, 
Westchester  (Zounty.  New  York 

Date  of  application  for  amendment: 
April  13.  1994.  as  supplemented  on 


December  20.  1994.  January  12,  1995, 
and  January  31,  1995. 

Brief  description  of  amendment:  The 
amendment  would  revise  Technical 
Specifications  Sections  3.1.F  and  4.13  to 
allow  the  repair  of  steam  generator  tubes 
via  the  implementation  of  an  F*  criteria. 
This  would  allow  tubes  that  are 
degraded  in  a  location  not  affecting 
structural  integrity  of  the  tube  to  remain 
in  service  as  an  alternative  to  removal 
from  service  through  the  use  of  tube 
plugs.  The  requested  changes  related  to 
tube  sleeving  will  be  addressed  in  a 
separate  amendment. 

Dofeo/ issuance:  March  13,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  180 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications,      s 

Date  of  initial  notice  in  Federal 
Register  May  25. 1994  (59  FR  27051) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  13,  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:\VhHe  Plains  Public  Librarj', 
100  Martine  Avenue,  White  Plains.  New 
York  10610 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County.  South  CarolinaDate  of 
application  for  amendments:  October 
18.  1994.  as  supplemented  February  7. 
1995 

Brief  description  of  amendments:  The 
amendments  revise  the  frequency  for 
conducting  the  Catawba  Unit  1 
Integrated  Leak  Rate  Test  from  a 
nominal  frequency  of  once  per  40 
months  to  once  per  60  months.  The 
amendments  also  involves  the  granting 
of  an  exemption  from  the  requirements 
of  10  CFR  Part  50.  Appendix  J. 

Date  of  issuance:  March  9,  1995 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of  issuance 

Amendment  Nos.:  129  and  123 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Februar)-  6.  1995  (60  FR  7073) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  9,  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/ocat/on .York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 


Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County.  South  Carolina 

Date  of  application  for  amendments: 
November  29.  1994  as  supplemented  by 
letters  dated  January  12.  January  27, 
February  6,  Februarv  16  and  March  13. 
1995. 

Brief  description  of  amendments:  The 
requested  amendment  revises,  in  part. 
Technical  Specifications  4.4.5.2.  4.4.5.4. 
4.4.5.5  and  3.4.8  for  Catawba  Unit  1 . 
Cycle  9  operation  to  permit  the  use  of 
a  voltage-based  steam  generator  tube 
repair  criteria  for  defects  confined 
within  the  thickness  of  the  tube  support 
plate. 

Date  o/;ssuonce:  March  17,  1995 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of  issuance 

Amendment  Nos.:  130  and  124 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  9.  1995  (60  FR  7801) 
The  February  6  and  16.  and  March  13. 
1995,  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  original  Novemb.  1994, 
application  and  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  17, 
1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:YoTk  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Entergy  Operations.  Inc..  Docket  No. 
50-313.  Arkansas  Nuclear  One.Unit  No. 
1,  Pope  County.  Arkansas 

Date  of  amendment  request:  August 
30.  1994.  as  supplemented  by  letter 
dated  March  5.  1995. 

Brief  description  of  amendment:  The 
amendment  relocated  refueling  cycle 
specific  parameters  from  the  technical 
specifications  to  the  core  operating 
limits  report  per  NRC  Generic  Letter  88- 
16.  Additionally,  the  amendment  adds  a 
24  hour  limit  on  operations  when  only 
one  reactor  coolant  pump  is  operating  in 
each  loop. 

Date  of  issuance:  Match  16.  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No. :  1 78 

Facility  Operating  License  \o.  DPR- 
51  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Ianuar\-  18. 1995  (60  FR  3672) 
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The  additional  information  contained  in 
the  supplemental  letter  dated  March  5. 
1995,  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination. The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  16.  1995.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocation.Tamlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Florida  Power  and  Light  Company,  et 
aL.  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
October  27,  1994 

Brief  description  of  amendments: 
These  administrative  amendments 
correct  editorial  errors,  remove  deleted 
pages,  clarify  confusing  statements  and 
eliminate  inconsistencies  identified  by 
the  plant  operations  staff. 

Date  of  issuance:  March  15, 1995 
Effective  date:  March  15.  1995 
Amendment  Nos.:  134  and  73 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  SpeciBcations. 

Date  of  initial  notice  in  Federal 
Register:  November  23, 1994  (59  FK 
60379)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  15, 1995.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
iocation.Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003. 

Gulf  States  Utilities  Company.  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station.  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
14.  1994,  as  supplemented  by  letter 
dated  November  10.  1994.  and  February 
8. 1995. 

Brief  description  of  amendment:  The 
amendment  revised  the  River  Bend 
Station.  Unit  1  technical  specifications 
to  remove  various  component  lists  from 
the  technical  specifications  and  relocate 
them  to  plant  procedures.  The 
component  lists  are  not  necessary  to 
support  the  actions  or  surveillances 
required  by  the  technical  specifications. 
In  addition,  these  revisions  have  been 
identified  as  a  line  item  improvement  to 
the  technical  specifications.  The 
amendment  also  revised  the  technical 
specifications  to  relocate  the  reactor 
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vessel  material  specimen  withdrawal 
schedule  to  the  updated  safety  analysis 
report. 

Date  of  issuance:  March  8, 1995 

Effective  date:  March  8. 1995 

Amendment  No.:  76 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21.  1994  (59  FR 
65815)  The  additional  information 
contained  in  the  supplemental  letter 
dated  February  8. 1995.  was  clarifying 
in  nature  and  thus  within  the  scope  of 
the  initial  notice  and  did  not  affect  the 
staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  8.  1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc..  Docket  No. 
50-458.  River  Bend  Station,  Unit  1. 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  March 
15. 1994 

Brief  description  of  amendment:  The 
amendment  revised  the  River  Bend 
Station.  Unit  1  technical  specifications 
to  remove  the  "Turbine  Overspeed 
System"  requirements  and  relocate 
them  to  plant  procedures.  The 
relocation  of  these  requirements  is  a  line 
item  improvement  to  the  technical 
specifications. 

Date  of  issuance:  March  15.  1995 

Effective  date:  March  15. 1995 

Amendment  No.:  77 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25.  1994  (59  FR  27056) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  15.  1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/ocotion  .Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge.  Louisiana  70803 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No.  50> 
461.  Clinton  Power  Station,  Unit  No.  1, 
DeWin  County,  Illinois 

Date  of  application  for  amendment: 
June  13, 1994 

Brief  description  of  amendment:  The 
amendment  modifies  Clinton  Power 


Station  Technical  Specification  3.6.^.3, 
"Primary  Containment  Isolation  Valves 
(PCIVs),"  by  changing  the  frequency  of 
leak  testing  the  36-inch  supply  and 
exhaust  containment  ventilation 
isolation  valves.  The  test  frequency, 
which  is  currently  once  every  184  days, 
will  now  be  performed  in  accordance 
with  10  CFR  50.  Appendix  J.  In  the 
event  the  valves  are  opened,  they  must 
be  leak  tested  within  92  days. 

Date  of  issuance:  March  6,  1995 

Effective  date:  March  6. 1995 

Amendment  No.:  97 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28.  1994  (59  FR 
49427)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  6.  1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc..  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
January  27.  1995 

Brief  description  of  amendment:  The 
amendment  modifies  the  technical 
specifications  (TSs)  by  eliminating 
selected  response  time  testing  as 
described  in  the  BWROG  topical  report 
NEDO-32291.  "System  Analyses  for 
Elimination  of  Selected  Response  Time 
Testing  Requirements."  The  affected 
TSs  are  TS  3.3.1.1.  "Reactor  Protection 
System  (RPS)  Instrumentation."  TS 
3.3.5.1.  "Emergency  Core  Cooling 
System  (ECCS)  Instrumentation."  TS 
3.3.6.1.  "Primary  Containment  and 
Drywell  Isolation  Instrumentation."  and 
TS  3.5.1.  "ECCS  -  Operating." 

Date  of  issuance:  March  9. 1995 

Effective  date:  March  9.  1995 

Amendment  No.:  98 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3.  1995  (60  FR  6739) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  9.  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 


Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  MichiganDale  of 
application  for  amendments:  August  12, 
1992,  as  supplemented  April  12, 1993. 

Brief  description  of  amendments:  The 
amendments  change  the  minimum 
channels  operable  for  the  pressurizer 
safety  valve  position  indicator  acoustic 
monitor  to  two  out  of  three  total  from 
one  per  valve. 

Date  of  issuance:  March  6, 1995 

Effective  date:  March  6.  1995,  with 
full  implementation  within  180  day.s 

Amendment  Nos.:  191  and  177 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1.  1995  (60  FR  6302) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  6,  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2.  Berrien  County.  Michigan 

Date  of  application  for  amendments: 
October  7.  1994 

Brief  description  of  amendments:  The 
amendments  remove  the  audit  of  the 
emergency  and  security  plans  and 
implementing  procedures  from  the  list 
of  responsibilities  of  the  Nuclear  Safety 
and  Design  Review  Committee 
(NSDRC).  The  amendment  also  removes 
the  requirements  for  Plant  Nuclear 
Safety  Review  Committee  (PNSRC) 
review  of  the  emergency  and  security 
plans,  their  implementing  procedures, 
and  changes  to  the  implementing 
procedures.  Changes  to  the  composition 
of  the  PNSRC  and  the  NSDRC  are  also 
made  to  reflect  organizational  changes 
and  references  to  the  Plant  Manager  in 
Section  6  are  revised  to  Site  Vice 
President/Plant  Manager,  or  designee. 
Date  of  issuance:  March  6. 1995 
Effective  date:  March  6.  1995 
Amendment  Nos.:  192  and  178 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regi.ster  December  21.  1994  (59  FR 
65816)  The  Commission's  related 
evuluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  6. 1995. No  significant  hazards 
consideration  comments  received:  No. 


Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
January  17.  1994.  as  supplemented 
February  10.  1995 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  3/4.1.3  to  increase 
the  limit  for  control  rod  misalignment  at 
or  below  85%  rated  thermal  power.  The 
amendments  also  increase  the  limit  for 
control  rod  misalignment  above  85% 
rated  thermal  power  if  there  is  sufficient 
margin  in  the  heat.flux  and  the  nuclear 
enthalpy  hot. channel  factors. 

Date  of  issuance:  March  15,  1995 

Effective  date:  March  15.  1995 

Amendment  Nos.:  193/179 

Facility  Operating  License  Nos.  DPR- 
58  and  bPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2. 1994  (59  FR  10008) 
The  February  10.  1995.  letter  provided 
clarif\'ing  information  which  resolved  a 
potential  inconsistency  between 
ACTION  statement  3.1.3.1.c.2.d  and  the 
possibility  that  a  greater  misalignment 
may  be  allowed  below  85%  power  than 
that  allowed  above  85%  power.  This 
letter  did  not  change  the  staffs  initial 
proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  15,  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St 
Joseph.  Michigan  49085. 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County. 
Maine 

Date  of  application  for  amendment: 
November  18.  1994 

Brief  description  of  amendment:  The 
amendment  changes  the  title  of  certain 
Plant  Operation  Review  Committee 
members  to  reflect  recent  Maine  Yankee 
organizational  changes,  deletes  training 
requirements  that  duplicate  10  CFR 
50.120;  and  changes  the  reporting 
frequency  requirements  and  submittal 
schedule  for  the  Radioactive  Effluent 
Release  and  Estimated  Dose  and 
Meteorological  Summary  Reports  to 
comply  to  10  CFR  50.36a(a)(2). 

Date  of  issuance:  March  8.  1995 


Effective  date:  March  8,  1995 

Amendment  No.:  148 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1,  1995  (60  FR  6303) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  8,  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367.  Wiscasset,  Maine 
04578. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1 ,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
July  21,  1994.  as  supplemented, 
December  5,  1994,  December  14, 1994, 
Januarj'  11,  1995,  and  February  1.  1995. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  (TSs)  2.1.2  (Fuel 
Cladding  Integrity).  3.1.7  (Fuel  Rods). 
3.6.2/4.6.2  (Protective  Instrumentation), 
and  the  associated  Bases  to  allow  the 
use  of  Range  10  on  the  IRMs  with  the 
Reactor  Protection  System  low  pressure 
trip  for  main  steam  line  isolation  valve 
closure  not  in  bypass.  The  amendment 
also  makes  associated  changes  to  TSs 
Setpoints.  Bases.  References,  and  Notes 
for  TSs  2.1.2.  3.1.7,  and  3.6.2/4.6.2. 

Date  of  issuance:  March  3.  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  153 

Facility  Operating  License  No.  DPR- 
63;  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31.  1994  (59  FR  45028) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  3.  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/ocaf/on  .Reference  and  Documents 
Department,  Penfield  Libran,-.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile 
PointNuclear  Station,  Unit  2.  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
October  21.  1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.8.1.1.2.a.8  by  adding  a 
footnote  which  permits  performance  of 
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the  24-hour  hinctional  test  of  the 
emergency  diesel  generators  (EDGs) 
during  power  operation.  Previously,  the 
24-hour  functional  test  was  required  to 
be  performed  during  shutdown.  The 
amendment  requires  that  the  other  two 
EDGs  be  operable  during  the  tests  and 
that  the  tests  be  aborted  if  either  of  the 
other  two  EDGs  become  inoperable. 

Dofe  o/ /ssuonce;  March  7,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  64 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  9,  1994  (59  PR 
55875)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  7.  1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Fenfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
January  13, 1995 

Brief  description  of  amendments:  The 
amendments  revise  Prairie  Island 
Nuclear  Generating  Plant  Technical 
SpeciHcation  4.4.D.1  to  change  the 
interval  for  the  performance  of  the 
Residual  Heat  Removal  (RHR)  System 
leakage  test  from  once  every  12  months 
to  perform  the  test  during  each  refueling 
shutdown. 

Date  of  issuance:  March  8,  1995 
Effective  date:  March  8,  1995.  with 
full  implementation  within  30  days. 
Amendment  Nos.:  115  and  108 
Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  1.  1995,  (60  FR  6308) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  8,  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 


Northern  Slates  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendment: 
August  30.  1994 

Brief  description  of  amendment:  The 
amendments  revise  the  Technical 
Specifications  (TS)  for  Prairie  Island 
Nuclear  Generating  Plant  as 
recommended  by  Generic  Letter  (GL) 
93-05,  "Line-Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operations."  The 
amendments  also  revise  thr  testing  and 
calibration  requirements  associated  with 
the  containment  hydrogen  recombiners. 

Date  of  issuance:  March  10,  1995 

Effective  date:  March  10,  1995,  with 
full  implementation  within  30  days. 

Amendment  Nos.:  116/109' 

Facility  Operating  License  No.  DPR-42 
and  DRP-60.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1,  1995  (60  FR  6305) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  10.  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minnea{>olis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
August  17,  1994  (Reference  LAR  94-07) 

Brief  description  of  amendments:  The 
amendment  relocates  Technical 
Specifications  (TS)  3/4.4.2.1,  "Safety 
Valves  -  Shutdown,"  3/4.4.7, 
"Chemistry,"  3/4.4.9.2,  "Pressurizer 
(Temperature  Limits),"  3/4.4.10, 
"Structural  Integrity,"  and  3/4.4  11, 
"Reactor  Vessel  Head  Vents,"  in 
accordance  with  the  Commission's  Final 
Policy  Statement  for  relocation  of 
current  TS  that  do  not  meet  any  of  the 
screening  criteria  for  retention.  As  part 
of  the  relocation  of  TS  3/4.4.2.1,  TS  3/ 
4.4.2.2,  "Safety  Valves  -  Operating," 
would  be  revised  to  require  that  the 
pressurizer  safety  valves  be  operable  in 
Mode  4  with  the  reactor  coolant  system 
cold-leg  temperature  greater  than  the 
low-temperature  overpressure 
protection  system  enable  temperature, 
and  TS  6.8.  "Procedures  and  Programs," 
would  be  revised  to  include  the  reactor 


coolant  pump  flywheel  inspection 
program. 

Date  of  issuance:  March  9.  1995 

Effective  date:  Ninety  days  from  dale 
of  issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  98;  Unit  2  - 
Amendment  No.  97 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  12,  1994  (59  FR 
51621)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  9,  1995. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey  Dale 
of  application  for  amendments:  April 
16, 1993 

Brief  description  of  amendments: 
These  amendments  revised  the  Updated 
Final  Safety  Analysis  Report  to  reflect 
the  fact  that  the  air-operated  outboard 
isolation  valves  in  the  containment 
penetration  for  lines  supplying  control 
air  to  equipment  in  the  containment, 
unlike  other  isolation  valves,  do  not  fail 
closed  on  loss  of  125  Volt  DC  power  to 
their  control  solenoids. 

Dote  o/ issuance;  March  16,  1995 
Effective  date:  March  16,  1995 
Amendment  Nos.  164  and  145 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  May  26,  1993  (58  FR  30201) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  16,  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:Sa\em  Free  Public  Library.  112 
West  Broadway.  Salem,  New  Jersey 
08079 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  County,  AlabamaDate 
of  application  for  amendments:  October 
12, 1993  (TS  320) 

Brief  description  of  amendment:  The 
proposed  amendment  would  delete 
reference  in  the  BFN  Unit  3  Technical 
Specifications  (TS)  to  the  Reactor  Water 


Cleanup  (RWCU)  system  floor  drain 
high  temperature  switches  and  the 
R\V'(;U  system  space  high  teinperaturf 
svvitt  lies.  The  amendment  also  adds 
flarifving  remarks  to  Tables  3. 2. A  and 
3.2.H  of  the  TS  for  each  of  the  BFN 
units.  The  remarks  list  the  actuation 
signals  for  various  primary  containment 
\  alve  group  isolations. 

(kite  of  issuance:  March  15,  1995 
Effective  date:  March  15,  1995 
Amendment  Nos.:  219.  235.  193 
Facility  Operating  License  Nos.  DI'R- 
.i.i.  DPR-52  and  DFR-68:  Amendmenls 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  January  5.  1994  (59  FR  630) 
The  Commissions  related  evaluation  of 
the  amendment  is  cimtained  in  a  Safetv 
tvahiation  dated  March  15.  1995. No 
significant  hazards  consideration 
comments  received:  None 

lx)ial  Public  Document  Room 
/ofoOo/i. Athens  Public  library.  South 
Street.  .-Mhens,  Alabama  3561 1 

Local  Public  Document  Room 
hn  ation:Alhcns  Public  library.  StJiith 
.Strt'ct.  .-\thens.  Alabama  3.")611 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259  and  50-296,  Browns  Ferry 
.Nuclear  Plant,  Units  1  and  3.  Limestone 
County.  Alabama 

Ihite  of  application  for  amendments: 
.March  31.  1994 

Brief  description  of  amendment:  The 
proposed  changes  revise  the  setpoirits 
for  instrumentation  used  to  isolate  high 
fn«;rgy  line  breaks  in  the  high  pressun- 
coolant  injection  (HPCI)  and  reactor 
core  isolation  cooling  (RCIC)  systems 
The  amendment  also  defines  specific: 
circas  where  steam  line  space 
temperatures  are  monitored. 

Date  of  issuance:  March  16,  199.") 
Effective  date:  March  16.  1995 
.Amendment  Nos.:  220  and  194 
Facility  Operating  License  Nos.  DPK 
«.<  and  DPR-68:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17.  1994  (59  FR  42347) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Lvaluation  dated  March  16.  1995. No 
significant  hazards  consideration 
( omments  received:  None 

Local  Public  Document  Room 
/('<  (ifj'on.Athens  Public  library.  South 
Street.  .Mhens,  Alabama  35611 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  18.  1994  (published  in 
Federal  Register  as  November  1 1 .  1994) 

Brief  description  of  amendments:  The 
proposed  amendment  would  modifv  the 


technical  specifications  (TS)  by  deleting 
accelerated  testing  and  special  reporting 
requirements  for  CPSES  Units  1  and  2 
emergency  diesel  generators.  These 
changes  are  based  on  Generic  Letter  94- 
01.  "Removal  of  Accelerated  Testing 
and  Special  Reporting  Requirements  for 
Emergency  Diesel  Generators."  dated 
May  31.  1994. 

Date  of  issuance:  March  3,  1995 

Effective  date:  March  3.  1995  to  be 
implemented  within  90  days  of  issuance 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  35;  Unit  2  - 
Amendment  No.  21 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-8y.  The  amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  December  7,  1994  (59  FR 
63127)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  3,  1995. No  significant  hazards 
consideration  comments  received:  No 

Loral  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  702  College.  P.O 
Box  19497.  Arlington.  Texas  76019. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment 
August  4.  1994,  as  supplemented  on 
October  31,  1994 

Brief  description  of  amendment:  Th«- 
amendment  revises  the  Technical 
Specification  Tables  3.3-1  and  4.3-1. 
and  Bases  pages  B  2-8  and  B  3/4  4-1. 
The  changes  reflect  the  reanalysis  of  the 
boron  dilution  transient  for  shutdown 
modes  to  address  non-conservatisms  in 
the  previous  event  analysis. 

Date  of  issuance:  March  7,  1995 

Effective  date:  March  7,  1995,  and  to 
be  implemented  within  30  days 

Amendment  No.:  94 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28.  1994  (59  FR 
49439)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  7.  1995.  The  October  31.  1994. 
letter  provided  supplemented 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. No 
Significant  hazards  considcratinn 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251.  Vermont  Yankee 
Nuclear  Power  Corporation.  Docket  No. 


50-271,  Vermont  Yankee  Nuclear  Power 
Station.  Vernon.  Vermont 

Date  of  application  for  amendment: 
December  14.  1994 

Brief  description  of  amendment:  This 
amendment  revises  the  identification  of 
low  reactor  pressure  instrument  trip 
card  from  a  "slave"  trip  card 
designation  to  a  "master"  trip  card 
designation. 

Dote  of  issuance:  March  3.  1995 

Effective  date:  March  3.  1995 

Amendment  No.:  142 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1.  1995  (60  FK  6315) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  3.  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro,  Vermont 
05301. 

Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2.  Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  application  for  amendments: 
December  22.  1994.  as  supplemented  by 
letters  dated  February'  1.  1995  and 
February  21.  1995 

Brief  description  of  amendments 
These  amendments  revise  Point  Beac  h 
Nuclear-Plant  Technical  Specification 
(TS)  Section  15.3.3.  "Emergency  Core 
Cooling  System.  Auxiliarj'  Cooling 
Systems.  Air  Recirculation  Fan  Coolers, 
and  Containment  Spray."  TS  Section 
15.3.4.  "Steam  and  Power  Conversion 
System,"  TS  Section  15.3.5. 
"instrumentation  System."  TS  Section 
15.3  7.  "Auxiliary  Electrical  Systems." 
TS  Section  15.3.14.  ""Fire  Protection 
System.""  and  TS  Section  15.4.1. 
"Operation  Safety  Review.""  The 
modifications  delete  obsolete  TSs. 
provide  spring  1995  outage-specific  TSs 
as  part  of  the  ongoing  diesel  upgrade 
project,  update  several  TSs  to  be 
consistent  with  the  upgrade  project 
design  changes,  and  change  one 
monthly  testing  requirement,  lu 
addition,  the  bases  forTS  Sections 
15.3.3  and  15.3.7  are  modified  to  bo 
consistent  with  the  TS  changes. 

Date  of  issuance:  March  6,  1995 

Effective  date:  March  6.  1995  and  tn 
be  implemented  within  45  days. 

Amendment  Nos.:  161  and  165 

Facility  Operating  License  Nos.  DPK- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  1,  1995  (60  FR  63  Hi). 
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The  February  1,  1995.  and  Fcbruan,'  21, 
1995,  submittals  provided  additional 
supplemental  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  6.  1995. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish. 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 


example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
mad^  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
April  28,  1995,  the  licensee  may  file  a 


request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  tho 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Art  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  thi< 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  .scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intrrvmie 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contrntidii 


must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
tho.se  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
c(»ntention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  onn 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  jiermitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  f:onsideration,  if  a  hearing  is 
rc^quested.  it  will  not  slay  the 
effectiveness  of  the  amendment   Any 
h(!aring  held  would  take  plaf:e  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  .Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20355.  Attention; 
l)o(  keting  and  Services  Branch,  or  ma\ 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Cf^lman  Building. 
2120  [.  Street.  NW..  Washington.  fX:.  by 
the  above  date.  Where  petitions  are  filed 
(luring  the  last  10  days  of  the  n«ti<  e 
pt^riod,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  C'ommission  by 
a  toll-frej!  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
I  (800)  342-6700).  The  Western  Union 
opttralor  sht)uld  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  jMJtition  was 
mailed,  plant  name,  and  publication 
(late  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 

P„-„— ,1  P ,..„!      lie     M,,,.l,,,,r 


Regulatory  Commission.  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

*    Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Pro)ect,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request  :March  9. 
1995 

Brief  description  of  amendments:  The 
amendments  revise  the  reference  in 
Technical  Specification  (TS)  6.9.1.6.b  to 
the  anal\1ical  method  used  to  determine 
the  heat  flux  hot  channel  factor  for  TS 
3.2.2. 

Date  of  issuance:  March  14,  1995 

Effective  date:  March  14,  1995.  to  be 
implemented  prior  to  the  end  of  the 
Unit  1  fifth  refueling  outage. 

Amendment  Nos.:  Unit  1  - 
.Amendment  No.  72;  Unit  2  - 
Amendment  No.  61 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. The 
Commission's  related  evaluation  of  the 
amendments,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  coritained  in  a  Safety  Evaluation 
dated  March  14.1995. 

Local  Public  Document  Room 
location:  Wharton  County  )unior 
College,  J.  M.  Hodges  Learning  Center, 
fill  Doling  Highway.  Wharton.  Texas 
77488 

Attorney  for  licensee:  )ack  K. 
.Newman,  Esq..  Niiwman  &  Holtzingf;r. 
F.C.,  IGl."!  L  .Street,  N.W..  Washington. 
DC.  20036 

NRC  Project  Director:  William  D. 
Becikner 

Dated  at  Kot.kvill-'.  Maryland,  this  22iui 
duy  of  March  1905. 

For  thc!  ^'ucle.^r  Rt'gulator\-  Cumiiii'tsion 
Klinor  G.  Adensain, 

.Acting  Director.  Ihvision  of  Itrnctor  I'roifrts 
■  IlI/lV.  Office  ofKuclear  Reactor  Regulation 
iUoc.  95-7570  Filed  3-28-95:  8:4.5  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI.  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  G06-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  March  13.  1995  (60  FR 
13488).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  establish^  urujer 
Schedule  C  between  Febrtary  1.  1995, 
and  February  28.  1995,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  autliorities 
as  of  June  30«  will  also  be  published 

Schedule  A 

The  following  exception  was 
established: 

Ounce  of  Prevention  Council 

Up  to  25  positions  established  to 
create  the  President's  Prevention 
Council  Office  supporting  the  Ounce  of 
Prevention  Council  created  by  the 
Violent  Cjime  Control  and  Law 
Enforcement  Act  of  1994.  No  new 
appointment  may  be  made  under  this 
authority  after  February  29,  1996. 
Effective  February  13.  1995. 

Schedule  B 

The  following  exception  was 
established: 

National  Archives  and  Records 
.■\dministmtion 

Executive  Director,  National 
Historical  Publications  and  Records 
Commission.  Effective  February  16. 
1995 

Schedule  C 

Thc  following  exceptions  vven^ 
established: 

.■\f>eiH:y  for  Internationa]  Development 

Special  .\ssistant  to  the  .Assistant 
.^dministrator.  Bureau  for  Europe  and 

New  Independent  States.  Effective 

r.",, I. ..,,.,„    jp    looc 
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Public  Affairs  Specialist  to  the  Chief. 
Public  Liaison  Office.  Bureau  for 
Legislation  and  Public  Affairs.  Effective 
February  24.  1995. 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  February  22, 
1995. 

Department  of  Agriculture 

Special  Assistant  to  the 
Administrator.  Food  and  Nutrition 
Service.  Effective  February  10,  1995. 

Staff  Assistant  to  the  Secretary  of 
Agricuhure.  Effective  February  22,  1995. 

Department  of  the  Army  (DOD) 

Secretary  (Office  Automation)  to  the 
Assistant  Secretary  of  the  Army 
(Financial  Management).  Effective 
February  14.  1995. 

Staff  Assistant  to  the  Assistant 
Secretary  of  the  Army.  Effective 
February  22.  1995. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Economic  Development.  Effective 
February  1.  1995. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Effective  February  1,  1995. 

Special  Assistant  to  the  Assistant 
Secretary  and  Director  General  of  the 
U.S.  and  Foreign  Commercial  Service. 
Effective  February  2.  1995. 

Director,  Office  of  Export  Promotion 
Coordination  to  the  Deputy  Assistant 
Secretary  for  Trade  Development. 
Effective  February  3.  1995. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Domestic 
Operations.  Effective  February  2.  1995. 

Special  Assistant  to  the  Director. 
Minority  Business  Development 
Agency.  Effective  February  14.  1995. 

Confidential  Assistant  to  the  Under 
Secretary  for  Travel  and  Tourism. 
Effective  February  21.  1995. 

Confidential  Assistant  to  the  Director. 
Office  of  Public  Affairs.  Effective 
February  22.  1995. 

Department  of  Defense 

Personal  and  Confidential  Assistant  to 
the  Principal  Deputy  Under  Secretary  of 
Defense  (Policy).  Effective  February  2. 
1995. 

Defense  Fellow  to  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs).  Effective  February  6. 
1995. 

Personal  and  Confidential  Assistant  to 
the  'Jnder  Secretary  of  Defense  (Policy). 
Effective  February  22.  1995. 


Department  of  Energy 

Special  Assistant  to  the  Director. 
Press  Services  Division.  Effective 
February  2.  1995. 

Department  of  Housing  and  Urban 
Development 

Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effective  February  16.  1995. 

Special  Projects  Officer  to  the  Deputy 
Secretary,  Field  Management.  Effective 
February  17.  1995. 

Deputy  Assistant  Secretary  for 
Empowerment  Zones  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  February  24. 

1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  February  28,  1995 

Department  of  the  Interior 

Special  Assistant  to  the  Director. 
National  Biological  Service.  Effective 
February  1,  1995. 

Staff  Assistant  to  the  Special  Assistant 
to  the  Director,  National  Park  Service. 
Effective  February  3. 1995. 

Special  Assistant  to  the  Director. 
National  Parks  Service.  Effective 
February  7.  1995. 

Special  Assistant  (White  House 
Liaison)  to  the  Deputy  Chief  of  Staff. 
Effective  February  7.  1995. 

Director,  Office  of  Regulatory  Affairs 
to  the  Associate  Deputy  Chief  of  Staff 
Effective  February  8,  1995. 

Department  of  Justice 

Assistant  to  the  Associate  Attorney 
General.  Effective  February  15.  1995. 

Department  of  Labor 

Deputy  Assistant  Secretary  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  Occupational  Safety 
and  Health  Administration.  Effective 
February  2.  1995. 

Associate  Director  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
February  3,  1995. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  February  14.  1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
February  17,  1995. 

Legislative  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
February  28,  1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
February  28.  1995. 

Department  of  State 

Secretary  to  the  Assistant  Secretary. 
Bureau  of  European  and  Canadian 
Affairs.  Effective  February  7.  1995. 


Special  Assistant  to  the  U.S. 
Permanent  Representative  to  the  Unittvl 
Nations.  Effective  February  7,  1995. 

Protocol  Officer  to  the  Qiief  of 
Protocol.  Effective  February  7. 1995. 

Protocol  Assistant  to  the  Deputy  Chief 
of  Protocol.  Effective  February  7,  1995. 

Special  Advisor  to  the  Director,  Policy 
Planning  Staff  Effective  February  27. 
1995. 

Special  Advisor  to  the  Assistant 
.Secretary.  Bureau  of  European  and 
Canadian  Affairs.  Effective  February  27. 
1995. 

Department  of  Transportation 

Scheduling  Assistant  to  the  Special 
Assistant  for  Scheduling  and  Advance. 
Effective  February  24.  1995. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the 
Commissioner.  Effective  February  28, 
1995. 

Interstate  Commerce  Commission 

Confidential  Assistant  to  the 
Chairman.  Effective  February  3. 1995. 

Executive  Assistant  to  the 
Commissioner.  Effective  February  28, 
1995. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Associate  Director  for  Legislative 
Affairs.  Effective  February  2,  1995. 

Legislative  Assistant  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
February  7. 1995. 

Special  Assistant  for  Policy  and 
Legislation  to  the  Associate  Director  for 
Legislative  Affairs.  Effective  February  7. 
1995. 

President's  Commission  on  White  House 
Fellowships 

Special  Assistant  to  the  Director. 
President's  Commission  on  White 
House  Fellowships.  Effective  February 
22.  1995. 

Small  Business  Administration 

Consumer  Affairs  Officer  to  the 
Associate  Administrator, 
Communications  and  Public  Liaison. 
Effective  February  3.  1995. 

Special  Assistant  to  the  Consumer 
Affairs  Officer.  Effective  February  3. 
1995. 

Assistant  to  the  Administrator,  Small 
Business  Administration.  Effective 
February  6,  1995. 

United  States  Information  Agency 

Special  Assistant  to  the  Associate 
Director  for  Programs,  Bureau  of 
Information.  Effective  February  2fl. 
1995. 


Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954—1958.  Gomp.,  p.  218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
IFR  Doc.  95-7635  Filed  .3-28-95;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Disaster  Relief 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  disaster  relief  in 

rnsponse  to  California  floods. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  waiving  penalties  for 
certain  late  payments  of  premiums,  is 
forgoing  assessment  of  penalties  for 
failure  to  comply  with  certain 
information  submission  requirements, 
and  is  extending  the  deadlines  for 
complying  with  certain  requirements  of 
its  administrative  review  and  standard 
and  distress  termination  regulations. 
This  relief  is  generally  available  to 
persons  residing  in,  or  whose  principal 
place  of  business  is  within,  an  area 
designated  by  the  Federal  Emergency 
Management  Agency  as  affected  by  die 
major  disaster  declared  by  the  President 
of  the  United  States  on  account  of  the 
severe  floods  in  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ).  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Suite  340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street.  NW.. 
Washington.  DC  20005.  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Tension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  program  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  29  U.S.C.  1001  et 
spq.  Under  ERISA  and  the  PBGC's 
regulations,  a  number  of  deadlines  must 
be  met  in  order  to  avoid  the  imposition 
of  penalties  or  other  consequences.  Five 
areas  in  which  the  PBGC  is  providing 
relief  are  (1)  penalties  for  late  pavment 
of  premiums  due  the  PBC^,  (2)  ERISA 
section  4071  penalties  for  failure  to 
provide  required  notices  or  other 
material  information  by  the  applicable 
time  limit,  (3)  deadlines  for  filing  a 
standard  termination  notice  and 
distributing  plan  assets  in  a  standard 
termination,  (4)  deadlines  for  filing  a 
distress  termination  notice  and.  in  the 
case  of  a  plan  that  is  sufficient  for 


guaranteed  benefits,  issuing  notices  of 
benefit  distribution  and  completing  the 
distribution  of  plan  assets,  and  (5) 
deadlines  for  filing  requests  for 
reconsideration  or  appeals  of  certain 
agency  determinations. 

On  March  12.  1995,  the  President  of 
the  United  States  declared,  under  the 
Disaster  Relief  Act  of  1974,  as  amended 
(42  U.S.C.  5121,  5122(2),  5141(b)),  that 
a  major  disaster  exists  because  of  the 
severe  floods  in  California.  At  this  time, 
fifty  California  counties  are  designated 
areas  (within  the  meaning  of  Federal 
Emergency  Management  Agency 
( 'FEMA")  regulations;  44  CFR  ' 
205.2(a)(5)). 

Given  the  severity  of  this,  major 
disaster,  as  the  Acting  Executive 
Director  of  the  PBGC,  I  have  decided  to 
provide  relief  from  certain  PBGC 
deadlines  and  penalties.  For  purposes  of 
premium  poiialties,  section  4071 
penalties,  and  standard  termination 
deadlines,  this  notice  is  applicable  with 
respect  to  plans  whose  administrators' 
or  sponsors'  principal  place  of  business, 
or  for  which  the  office  of  a  service 
provider,  bank,  insurance  company,  or 
other  person  maintaining  information 
necessary  to  meet  the  applicable 
deadlines,  is  located  in  a  designated 
disaster  area.  For  purposes  of  filing 
requests  for  reconsideration  or  appeals, 
this  notice  is  applicable  to  any 
aggrieved  person  who  is  residing  in.  or 
whose  principal  place  of  business  is 
within,  a  designated  disaster  area,  or 
with  respect  to  whom  the  office  of  the 
serv  ice  provider,  bank,  insurance 
company,  or  other  person  maintaining 
the  information  necessary-  to  file  the 
request  for  reconsideration  or  appeal  is 
within  such  an  area. 

The  PBGC  had  issued  an  earlier  notice 
of  disaster  relief  in  response  to  the 
severe  flooding  in  California  (60  FR 
7390,  February  8,  1995).  Filers  who  fell 
within  the  scope  of  that  notice  were 
afforded  relief  in  various  areas, 
provided  that  they  took  certain  actions 
by  March  2,  1995!  The  PBGC  is 
extending  the  March  2, 1995,  deadline 
to  April  30,  1995,  in  the  case  of  filers 
to  whom  today's  notice  is  applicable 
under  the  rules  staled  in  the 
immediately  preceding  paragraph. . 

Premiums 

The  PBGC  will  waive  the  late 
payment  penalty  charge  with  respect  to 
any  premium  payment  required  to  be 
made  on  or  after  February  13,  1995.  and 
before  April  30.  1995.  if  the  payment  is 
made  by  April  30.  1995.  The  PBGC  is 
not  permitted  by  law  to  waive  late 
payment  interest  charges.  (ERISA 
section  4007(b);  29  CFR  2610.7  and 
2610.8(b)(3).) 


Section  4071  Penalties 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  file  any  of 
the  following  notices  that  were,  or  will 
be.  required  to  be  filed  with  the  PBGC 
on  or  after  Februarj- 13. 1995,  and  before 
April  30,  1995,  if  the  notice  is  filed  by 
April  30.  1995: 

(1)  Post-distribution  certification  for 
single-employer  plan  (PBGC  Form  501 
or  602;  ERISA  section  4041(b)(3)(B)  or 
(c)(3)(B);  29  CFR  2617.28(h)  or 
2616.29(b)). 

(2)  Notice  of  termination  for 
multiemployer  plans  (ERISA  section 
4041A;  29  CFR  2673.2).        ' 

(3)  Notice  of  plan  amendments 
increasing  benefits  by  more  than  $10 
million  (ERISA  section  307(e)),  and 

(4)  Reportable  event  notice,  except  for 
reportable  events  related  to  bankruptcy 
or  insolvency  (or  similar  proceeding  or 
settlement),  liquidation  or  dissolution, 
or  transactions  involving  a  change  in 
contributing  sponsor  or  controlled 
group  (29  CFR  2615.21.  2615.22,  and 
2615.23).  or  reportable  events  described 
in  amended  ERISA  section  4043(c)  (9)- 
(12).  (Subsection  (b)  of  section  4043  as 
it  presently  appears  in  29  U.S.C.  1343 
was  redesignated  as  subsection  (c)  and 
amended,  in  part,  with  the  addition  of 
new  reportable  events  in  paragraphs  (9) 
through  (12)  by  the  Retirement 
Protection  Act  of  1994.  Subtitle  F.  Title 
VII.  Uruguay  Round  Agreements  Act, 
Sec.  771(c)(3),  Public  Law  103-465.  108 
Stat.  5042  (1994)  (the  ("RPA 
amendments").) 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  provide 
certain  supporting  information  and 
documentation  when  any  of  the 
following  notices  is  timely  filed: 

(1)  Notice  of  failure  to  make  required 
contributions  totaling  more  than  $1 
million  (including  interest)  (PBGC  Form 
200:  ERISA  section  302(f)(4);  29  CFR 
2615.31).  The  timely  filed  notice  must 
include  at  least  items  1  through  7  and 
items  1 1  and  12  of  Form  200;  the 
responses  to  items  8  through  10.  with 
the  certifications  in  items  11  and  12, 
may  be  filed  late. 

(2)  Notice  of  a  reportable  event  related 
to  bankruptcy  or  insolvency  (or  similar- 
proceeding  or  settlement).  liquidation  or 
dissolution,  or  a  transaction  involving  a 
change  in  contributing  sponsor  or 
controlled  group.  The  timely  filed 
notice  must  include  at  least  the 
information  specified  in  29  CFR 
2615.3(b)  (1)  through  (5);  the 
information  that  may  be  filed  late  is  that 
specified  in  29  CFR  2615.3(b)  (6) 
through  (9)  and  2615.3(c)  (5)  and  (6).  as 
applicable. 

l3)  Notice  of  a  reportable  event 
described  in  the  RPA  amendments  for 
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which  notice  is  required  no  later  than 
30  days  after  the  event  occurs. 

(A)  If  the  event  is  reportable  under 
both  the  RPA  amendments  and  29  CFR 
2615,  the  notice  will  be  considered 
timely  filed  if  the  notice  satisfies  the 
requirements  described  in  paragraph  (2) 
above. 

(D)  If  the  event  is  reportable  only 
under  the  RPA  amendments,  the  notice 
will  be  con.sidered  timely  filed  if  the 
notice  includes  at  least  the  information 
specified  in  29  CFR  2615.3(b)  (1) 
through  (5);  the  information  that  may  be 
filed  late  is  that  specified  in  29  CFR 
2615.3(b)  (6)  through  (9). 

(4)  Notice  of  a  reportable  event 
described  in  the  RPA  amendments  for 
which  notice  is  required  at  least  30  days 
before  the  event  occurs  The  notice  will 
be  considered  timely  Hied  if  the  Hler 
nukes  a  good  faith  effort  to  include  with 
the  notice  at  least  the  information 
specified  in  29  CFR  2615.3(b)  (1) 
through  (5);  the  information  specified  in 
29  CFR  2615.3(b)  (6)  through  (9)  and 
2615.3(c)  (5)  and  (6),  as  applicable,  may 
be  filed  late  and  should  be  filed  as  soon 
thereafter  as  it  is  available. 

This  relief  applies  to  notices  that 
were,  or  will  be.  required  to  be  filed 
with  the  PBGC  on  or  after  February  13, 
1995,  and  before  April  30.  1995, 
provided  that  all  supporting  information 
and  documentation  are  filed  by  April 
30.  1995. 

Standard  and  Distress  Termination 
Notices  and  Distribution  of  Assets 

With  respect  to  a  standard 
termination  for  which  the  standard 
termination  notice  is  required  to  bo 
filed,  or  the  distribution  of  plan  assets 
is  required  to  be  completed,  on  or  after 
February  13.  1995.  the  PBGC  is 
(pursuant  to  29  CFR  2617.25(a)(2)  and 
2617.28(0(4))  extending  to  April  30, 
1995,  the  time  within  which  the 
standard  termination  notice  must  be 


filed  (and,  thus,  the  time  within  which 
notices  of  plan  benefits  must  be 
provided)  and  the  time  within  which 
the  distribution  of  plan  assets  must  be 
completed.  With  respect  to  a  distress 
termination  for  which  the  distress 
termination  notice  is  required  to  be  filed 
or.  in  the  case  of  a  plan  that  is  sufficient 
for  guaranteed  benefits,  other  actions 
must  be  taken  on  or  after  February  13, 
1995,  the  PBGC  is  (pursuant  to  29  CFR 
2616.10(a)  and  2616.24(d))  extending  to 
April  30,  1995,  the  time  within  which 
the  termination  notice  must  be  filed 
and.  in  the  case  of  a  plan  that  is 
sufficient  for  guaranteed  benefits, 
notices  of  benefit  distribution  must  be 
provided  and  plan  assets  must  be 
distributed.  In  addition,  as  noted  above, 
the  PBGC  is  providing  relief  from 
penalties  for  late  filing  of  the  post- 
distribution  certification. 

Requests  for  Reconsideration  or 
Appeals 

For  persons  who  are  aggrieved  by 
certain  agency  determinations  and  for 
whom  a  request  for  reconsideration  or 
an  appeal  is  required  to  be  filed  on  or 
after  Febniary  13.  1995,  and  liefore 
April  30,  1995.  the  PBGC  is  (pursuant  to 
29  CFR  §  2606.4(b))  extending  the  time 
for  filing  to  April  30.  1995. 

Applying  for  Waivers/Extensions 

A  submission  to  the  PBGC  to  which 
a  waiver  or  an  extension  is  applicable 
under  this  notice  should  be  marked  in 
bald  print  "CAUFORNIA  FLOOD 
RELIEF  (MARCH  1995).  County  of  (fill 
in  appropriate  county  name  and  state)" 
at  the  top  center. 

Issued  in  Washington.  DC,  this  22nd  day 
of  Mart  h  1995 
|ohn  Seal, 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation. 
IFR  Doc.  95-7703  Filed  3-28-95;  8:45  ami 
BILUNG  CODE  770«-01-P 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-35529;  Tile  No.  SR-BSE- 

95-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  the  Permanent  Approval  of 
BEACON  Subscriber  Credits 

March  23.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(bMl).  notice  is 
hereby  given  that  the  February  13, 1995, 
the  Boston  Stock  Exchange.  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  March  13.  1995.  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.'  and  on  March  23.  1995.  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  permanent 
approval  of  its  fee  schedule  regarding 
BEACON  subscriber  credits.  *  The  text  of 
the  proposed  rule  change  is  as  fallows 
[new  text  is  italicized;  deleted  text  is 
bracketed]: 


Trade  up  to  and  including  2.000  shares  

All  trades  accumulate  for  volume  discounts  ... 
•Trades  above  2,000  shares 

First  2,500  trades  per  rrwnth  

Next  2.500  trades  per  month  

Next  2,500  trades  per  month  

Over  7.500  trades  per  month 

Maximum  charge  per  side  (rxMvcross) 


No  charge. 
No  charge. 

S.29  per  lOO  shares. 
25  per  100  shares. 
.15  per  100  shares. 
.05  per  100  shares. 
50.00. 


■  Sec  lecier  from  Karen  Aliiise.  As.sisianl  Vice 
President.  Boston  Stocli  Exchange,  to  |enniferCI)oi. 
Attorney.  Division  of  Market  Regulation,  StC,  dated 
March  9.  1005.  Amendment  Nu.  1  (orrocis  Exhibit 


(he  fee  Iwing  amended  and  deleting  unnecessary 
Idn^uage. 

'.See  letter  from  Karen  Aluise.  Assistant  Vice 
i'rusident,  Boston  Slock  Exchange,  to  Jennifer  Choi, 
.\ltorney.  Division  of  Market  Regulation.  SEC.  dated 
Mdrch  22,  1995.  Amendment  Nn.  2  comets  Exhibit 


vol'jme  discounts"  below  the  schedule  of  volume 
discounts.  -(, 

'  This  credit  was  approved  initially  by  the 
Commission  for  a  period  of  one  hundred  and 
twenty  days,  which  ended  on  January  30.  19<)5.  See 
Securities  Exchange  Act  Release  No.  34868  (Oct.  20, 


TRANSACTION  FEES— Continued 

Trade  Recording  and  Comparison  Charges 


Maximum  charge  per  side  (cross) 

All  trades  accumulate  for  volume  discounts'*. 

•  BEACON  subscriber  Credits  ". 

All  non-self-directed,  electronically  routed  trades  (credit  is  limited  to  total  monthly  layoff  transaction  fees) 


25.00. 

.25  per  trade. 


fl.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
C^hange 

Ii   Its  filing  with  the  Commission,  the 
stjll  regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change  The  text 
«i^  these  -•'iiemf  ni>  iim\  be  examined  a* 
the  pidues  specified  in  Item  1\  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Salf-Regulatory  Organization's 
Statument  of  the  Purpose  of.  and 
Statutoiy'  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  seek  permanent  approval  of 
the  portion  of  the  Exchange's  fee 
schedule  that  relates  to  the  5-25  per 
trade  credit  on  all  non-self-directod, 
electronically  routed.  Exchange 
executed,  trades  of  any  size.  For 
purposes  of  the  per  trade  credit,  "non- 
self-directed"  shall  mean  entered  by  a 
BEACON  subscriber  in  a  stock  in  which 
the  routing  firm  has  no  affiliation  with 
or  financial  interest  in  the  specialist 
operation  registered  in  such  stock.  The 
aggregate  credit  per  firm  shall  be  limited 
to  the  total  monthly  layoff  transaction 
fees  charged  to  that  firm.""' 

2.  Statutory  Basis 

The  proposed  rule  change  is 
lunsistent  with  Section  b(b){5)  of  the 

■•  Kfgiirdless  of  the  size  of  a  pdrlicular  trade,  all 
.  triides  accumulate  for  volume  discounts  (or  trades 
over  2.000  shares.  For  example.  If  2.501  trades  were 
rondurtrid  with  the  first  2.500  trades  at  100  shares 
per  trade  and  the  last  trade  at  2.001  shares,  the  first 
2.r>00  trades  would  be  assessed  no  fee  and  the  2.501 
trddc  at  2,001  shares  would  be  charged  S.25  per  100 
shd.-i's.  Telephone  conversation  with  Karen  Aluise. 
IISK  and  Jennifer  S.  Choi.  SEC.  on  March  14.  1995 

I  he  Uvoff  transaction  fees  refer  to  the  trade 
ffiording  and  comparison  chHrp\s  inc  urred  b\  a 
fi'O  «.-.  a  resul-    .t  executing  lavofl  trades    I  he  term 
i«v(ift    refers  to  am  trade  wherein  a  spetialisl  i» 
eiiminating  (or  decreasing  a  position  in  a  securitv 
u-  which  he  makes  a  market.  Telephone 
conversation  with  Karen  Aluise.  BSt.  and  Jennifer 
S  Choi.  SEC.  on  March  14.  1995. 


Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory- Organization's 
Statement  or.  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition 

L.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulator>'  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule,  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

fV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vvTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretar)'.  Securities  and  E.xchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  uTitten  statements 
with  respect  to  the  proposed  rule 
change  that  ase  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-04 
and  should  be  submitted  bv  April  19, 
1995. 

For  the  Commission  b\  thp  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  95-7705  Filed  3-28-95;  8:45  am) 
BILLING  CODE  801(M)1-M 


[Release  No.  34-35531;  File  No.  SR-CHX- 
95-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Technical  Amendments  to 
the  Exchange's  MAX  Rules 

March  23.  1995 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(".^ct").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  1.  1995,  the 
Chicago  Stock  Exchange.  Incorporated 
( "CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  37(b)  of  Article  XX.  relating  to  the 
Exchange's  Midwest  Automated 
Execution  System  ("MAX").  The  text  of 
the  proposed  rule  change  is  as  follows 
(new  text  is  italicized:  deleted  text  is 
bracketed): 
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Article  XX 

Rule  37 

(b)  The  Exchange's  Midwest 
Automated  Execution  System  (the  MAX 
System)  may  be  used  to  provide  an 
automated  delivery  and  execution 
facility  for  orders  that  are  eligible  for 
execution  under  the  Exchange's  BEST 
Rule  (Article  XX.  Rule  37(a))  and  certain 
other  orders.  In  the  event  that  an  order 
that  is  subject  to  the  BEST  Rule  land)  is 
sent  through  MAX,  it  shall  be  executed 
in  accordance  with  the  parameters  of 
the  BEST  Rule  and  the  following.  In  the 
event  that  an  order  that  is  not  subject  to 
the  BEST  Rule  is  sent  through  MAX,  it 
shall  be  executed  in  accordance  with 
the  parameters  of  the  following: 

(1)  Size.  The  MAX  System  has  two 
size  parameters  which  must  be 
designateii  by  the  specialist  on  a  stock- 
by-stock  basis.  The  first  parameter,  the 
auto-execution  threshold,  must  be  set  at 
1099  shares  (the  default  size)  or  greater. 
The  second  parameter,  the  auto- 
acceptance  threshold,  must  be  set  at 
2099  shares  (the  system  default  (size))  or 
greater.  In  no  event  may  the  auto- 
acceptance  threshold  be  less  than  the 
auto-execution  threshold.  If  the  order 
sending  firm  sends  an  order  through 
MAX  that  is  greater  than  the  Specialist's 
auto-acceptance  threshold,  a  Specialist 
may  cancel  the  order  within  three 
minutes  of  it  being  entered  into  MAX 
If  not  canceled  by  the  Specialist,  the 
order  will  be  designated  as  an  often 
order.  If  the  order  sending  firm  sends  an 
order  through  MAX  that  is  less  than..the 
auto-acceptance  threshold  but  greater 
than  the  auto-execution  threshold,  the 
order  will  not  be  available  for  automatic 
execution  but  will  be  designated  in  the 
open  order  book.  A  specialist  may 
manually  execute  any  portion  of  such 
order  and  the  difference  shall  remain  as 
an  open  order.  If  the  order  sending  firm 
sends  an  order  through  MAX  that  is  less 
than  or  equal  to  the  auto-execution 
threshold,  such  order  will  be 
automatically  executed. 
*         •         ft         ft         * 

(7)  Pricing  For  Automatic  Execution. 
All  agency  market  orders  and  all  limit 
orders  that  are  marketable  when  entered 
into  the  MAX  System,  that  are  of  a  size 
less  than  or  equal  to  the  auto-execution 
threshold  and  are  eligible  for  execution 
under  the  BEST  Rule  will  automatically 
be  niled  at  the  best  bid  (for  a  s^U  order) 
or  offer  (for  a  buy  order)  disseminated 
pursuant  to  SEC  Rule  llAcl-1  or  better. 
I  All  agency  limit  orders  will  be  filled  at 
the  limit  price  (i)  when  the  stock  is  bid 
or  offered  at  the  limit  price  with 
sufficient  si/e.  as  the  case  may  be,  in  the 
primary  market,  and  (iij)  All  other 
agency  limit  orders  will  automatically 


be  filled  at  the  limit  price  when  there  is 
a  price  penetration  of  the  limit  price  in 
the  primary  market.  However,  if  the 
price  differential  between  the  trade- 
through  price  and  the  last  sale  is  more 
than  v«  point  of  1%  of  the  value  of  the 
trade-through  price,  which  ever  is  less, 
a  second  print  at  a  trade-through  price 
which  is  less  than  '/»  point  (or  1%)  away 
from  the  previous  trade-through  price  is 
necessary  before  the  MAX  System  will 
automatically  execute  the  agency  limit 
order.  For  purposes  of  this  Rule, 
'agency  order"  shall  mean  an  order  for 
the  account  for  a  customer  but  shall  not 
include  professional  orders  as  defmed 
in  Article  XXX.  Rule  2,  interpretation 
and  policy  .04. 
ft         *        •        •        * 

(10)  All  market  orders  received 
through  the  MAX  System  that  would 
result  in  an  out  of  range  execution  shall 
be  deemed  to  be  received  with  a  request 
to  STOP.  Subject  to  Interpretations  and 
Policies  .03  under  paragraph  (a)  under 
this  Rule  37.  a  specialist  may  execute  a 
stopped  order  out  of  the  primary  market 
range,  at  no  worse  than  the  stopped 
price,  provided  the  specialist  receives 
approval  to  do  so  from  two  Poor  ^ 
officials. 

1(10)1  n^y  Notwithstanding  anything 
in  this  Rule  to  the  contrary,  no  market 
order  or  limit  order  that  is  marketable 
when  entered  into  the  MAX  System 
(entered  in  MAX]  will  be  [required  to 
be]  automatically  executed  if  the  size 
associated  with  the  best  bid  or  offer 
disseminated  pursuant  to  SEC  Rule 
1 1  Acl-1  is  of  a  size  less  than  such  (the) 
market  order  or  limit  order  [entered  in 
MAX). 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Tiling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  te.vt 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Sf If  Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

In  the  Securities  Exchange  Act 
Release  No.  35010  (Nov.  28,  199H),  59 
PR  62767  (Dec.  6,  1994).  the  Exchange 


codified  the  operation  of  the  CHX's 
MAX  .System  into  CHX  Article  XX.  Rule 
37(b).  However,  the  codification 
contained  several  inadvertent  errors  and 
omissions.  The  purpose  of  the  proposed 
change  is  to  make  technical  chanj^es  to 
Rule  37(b)  to  correct  those  inadvertent 
errors  and  omissions. 

2  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
ajid  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfi>ct  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  receivetl. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  '  and.  therefore,  has  Income 
effective  pursuant  to  .Section  19(bj(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
inve.stors.  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  pc^rsons  an;  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Se<;retary,  Securities  and. Exchange 
Commission.  450  F'ifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 


'  The  rules  ret^arding  ihr  n{>erdlioii  oi  (he  (31X'» 
MAX  .System  were  in  existence  before  excibingcs 
were  rnquijud  to  Tile  ibcir  rules  with  the 
C"omir.l«.'ii(m.  lelephone  converwtioii  with  liivul 
Kuscir,  Foley  A  Ljriliier.  and  Clf.n  Barrenlinf. 
.Srnior  roDi-.M-l   SIIC.  on  March  20.  199S. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
'  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-07 
and  should  be  submitted  by  April  19. 
1995. 

For  the  Commission,  by  the  Division  of 
Miirkt't  Rcgulatiun.  pursiunt  to  delegatnd 
nuthnrity. 

Marf{arel  H.  McFarland. 

Deputy  Serrftory. 

IFR  Dor  <)5-7706  Filed  3-2fl-95;  B  45  .iiii) 
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[Release  No.  34-35525;  Fife  No.  SR-NASO- 

95-051 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Time  Period 
for  the  Exchange  of  Documents  Before 
an  Arbitration  Hearing 

March  23, 1995. 

On  February  1,  1995.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD  "  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Secticu  l'l(b)(l)  of  the  Securities 
ExrhiiM^.;  Act  of  1934  ("Act") ',  and 
Rule  19l)— 4  thereunder.'  The  proposed 
rule  change  amends  Section  32(c)  of  the 
Code  of  Arbitration  Procedure 
'(Code")  ^  to  require  the  parties  to 
t^xchange  documents  at  least  20  days 
l)efore  a  hearing,  instead  of  10  days 
bijfore  a  hearing  as  currently  required. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exi^hange  Act  Release  No.  35370, 
February  14,  1995)  and  by  publication 
in  the  Federal  Register  (CO  FR  9708, 
February  21,  1995).  No  comment  letters 
were  received.  This  order  approves  the 
proposed  rule  change. 


Section  32fc)  currently  requires  all  • 
parties  to  serve  on  each  other's  copies 
of  documents  in  their  possession  they 
intend  to  present  at  the  hearing  and  to 
identify  witnesses  they  intend  to 
present  at  the  hearing  not  less  than  Ifl 
calender  days  prior  to  the  first 
scheduled  hearing  date.  Parties  often 
request  additional  discovery  as  a  result 
of  information  obtained  through  the 
exchange  of  documents.  These  requests 
can  create  a  significant  burden  on  the 
NASD's  Arbitration  Department,  which 
currently  must  respond  in  a  short  period 
of  time  to  numerous  requests  for 
additional  discovery  that  arise  from  the 
exchange  of  documents  intended  to  be 
used  by  the  parties  at  the  hearing.  These 
request  also  can  create  a  significant 
burden  on  the  arbitrators  and  the 
parties.  Therefore,  the  NASD  has 
amended  Section  32(c)  of  the  Code  to 
require  the  parties  to  exchange 
documents  at  least  20  days  before  a 
hearing,  instead  of  10  days  before  a 
hearing  as  currently  required.*  The  rule 
change  is  intended  to  reduce  the  burden 
to  the  NASD's  Arbitation  Department, 
arbitrators  and  the  parties  in  responding 
to  last  minute  discovery  requests  by 
requiring  parties  to  exchange  documents 
earlier  in  the  arbitration  process. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  5  because  the  rule  change  will 
protect  investors  and  the  public  interest 
by  requiring  parties  to  exchange 
documents  earlier  in  the  arbitration 
process.  This,  in  turn,  will  facilitate  the 
arbitration  process  by  providing  a  more 
reasonable  time  frame  in  which  to 
address  last  minute  discovery  requests 
and  by  reducing  the  burdens  on  the 
forum  staff,  arbitrators  and  the  parties  in 
dealing  with  such  requests. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  File  No. 
SR-NASI>-95-05  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
market  Regulation,  pursuant  fo  delegated 
authority.  17  CFR  200.30-3(a}(12). 
Margaret  H.  McFarland, 
Di'puty  Secretary. 
jFR  Doc.  9.')-7707  Filed  3-.28-95;  8:45  am) 
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[Release  No.  34-35528;  File  No.  SR-Phlx- 
94-77] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  2  to  Proposed  Rule 
Change  Relating  to  the  Imposition  of 
an  Approved  Lessor's  Initiation  Fee 
and  a  Requirement  that  Approved 
Lessors  Pledge  to  Abide  by  the  By- 
Laws  and  Rules 

March  23. 1995. 

I,  Introduction 

On  January  11.  1995.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  By-Laws,  Article  XII.  Section 
12-8  by  adding  a  new  paragraph  (e), 
which  would  impose  an  initiation  fee  of 
$1,500.00  on  an  approved  lessor  and  a 
requirement  that  approved  lessors 
pledge  to  abide  by  the  Phlx  By-Laws 
and  Rules.  On  January  26,  1995,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change. 3  Amendment  No.  1  proposed  to 
alter  the  Schedule  of  Fees  and  Charges 
to  conform  to  the  change  in  the  By-Laws 
with  respect  to  the  initiation  fee. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35302  (Jan. 
31,  1995),  60  FR  7254  (Feb.  7.  1995).  No 
comments  were  received  on  the 
proposal.  On  March  20.  1995,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.*  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  2  on  an  accelerated 
basis. 

II.  Description  of  the  Proposals 

At  the  present  time,  the  Exchange's 
By-Laws  impose  an  initiation  fee  of 
$1,500.00  on  a  member  upon  election 
and  on  a  non-member  foreign  currency 
options  participant"*  upon  the  purchase. 


'15  U.S.C  7ttMbHl). 
'17  CFR  240.196-4. 

'  NA.su  Mdniial.  ('.(xle  ol  Arbitr.it ion  PnM»<<ure, 
I'rtrl  Ml,  .S.-<:    3;i(r)  ICX.M)  13732. 


<  ihc  Securities  Industry  Conference  on 
Arbitration  approved  this  proposal  as  an 
amendment  to  the  Uniform  Code  of  Arbitration  .it 
its  minting  on  Octolier  21.  1904. 

•■  15  U.S.C  7ao-3. 


'  15  U.S.C.  78sib)fl)(I988). 

-17  CFR  240.196-4(1994). 

'  Set"  letter  from  Murray  L  Ross,  Secretary,  Phlx, 
to  Sharon  L.auson.  Assistant  Director.  SEC,  dated 
l.-tnuary  25.  19y5. 

'  See  letter  from  Murray  I-  Ross.  Secretary.  Hhlx. 
to  Glen  Barreniine.  Senior  Counsel.  StC.  dated 
March  16.  1995. 

'  I'he  term  "foreign  currency  options  partinpant' 
int.ludes  a  ntenitier  of  the  Exchange  who  has 
purchased  a  foreign  currency  options  participation 
dnd  H  non-memhcr  who  has  been  anmitteri  to  the 

(Jontinued 
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of  a  foreign  currency  options 
participation.^  The  By-Laws,  however, 
only  impose  a  foe  on  an  approved 
lessor^  when  a  lessor  meikes  an 
application  to  lease  a  membership."  The 
Exchange's  By-Laws  also  currently 
require  persons  elected  to  membership 
and  non-members  admitted  as  foreign 
currency  options  participants  to  pledge 
in  writing  to  abide  by  the  Phlx  By-Laws 
and  Rules. ^ 

The  Exchange  proposes  to  amend  the 
By-Laws,  Article  XII.  Section  12-8  by 
adding  a  new  paragraph  (e),  which 
would  impose  an  initiation  fee  of 
$1,500.00  on  approved  lessors  and  By- 
Laws.  Article  XII,  Section  12-9  by 
adding  a  new  paragraph  (b),  which 
would  require  that  approved  lessors 
pledge  to  abide  by  the  By-Laws  and 
Rules  of  the  Exchange.  The  Exchange 
also  is  amending  the  Schedule  of  Fees 
and  Charges  to  conform  to  the  change  in 
the  By-Laws  with  respect  to  the 
initiation  fee.  The  proposed  rule  change 
requires  that  an  approved  lessor  pay  the 
initiation  fee  upon  registration. 

III.  Discussion 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '° 
SpeciTically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
requirements  of  Section  6(b)(4),  which 
requires  the  rules  of  an  exchange  to 
provide  for  equitable  allocation  of  fees 
and  charges,  and  Section  6(b)(5),  which 
requires  the  rules  of  an  exchange  to  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  and. 
in  general,  to  protect  investors  and  the 
public  interest.   ' 


Exchange  as  a  foreign  currency  options  participant 
See  Philadelphia  Stuck  Exchange  Guide.  By-Laws. 
Article  I.  Section  1-  l(i).  (CCH)  1  1001. 

''The  initiation  fee  imposed  on  memt)ers  upon 
election  also  applies  to  non-member  foreign 
currency  options  particlfiants.  See  Philadelphia 
Stock.  Exchjiige  Guide.  By-Laws,  .^rticle  I.  Section 
l-l(m).  (CCH)1  1001 

'The  term  "approved  lessor"  means  a  lessor 
approved  by  the  Exchange  under  its  By-Laws  and 
Rules.  See  Philadelphia  Stock  Exchange  Guide,  By- 
Uws.  Article  I.  Section  l-l(h).  (CCH)  1  1001.  A 
"lessor"  is  a  holder  of  equitable  title  to  a 
membership  in  the  Exchange  including  a  former 
member  of  the  Exchange,  who  ha.s  leased  legal  title 
to  bis  membership  to  a  lessee.  See  Philadelphia 
Stock  Exchange  Guide.  By-Laws.  Article  I.  Section 
1-1(0.  (CCH)  11001 

*See  Philadelphia  Stock  Exchange  Guide.  By- 
Laws.  Articl»Xll.  Section  12-8(c|.  (CCH)1  1001. 

"■See  PhtUdelphia  Slock  Exchange  Guide,  By- 
Uws,  Article  XU,  Section  12-9,  (CCH)  1  1284. 

•"15  0.5.0  78f(b)(  1984). 


Under  new  Section  12-8(e),  Article 
XII  of  the  By-Laws,  an  approved  lessor 
must  pay  an  initiation  fee  of  $1 ,500.00 
upon  registration.  Members  who  lease 
their  membership  to  a  lessee  are  not 
required  by  the  Exchange  to  register  as 
approved  lessors,  and.  therefore,  will 
not  be  subject  to  an  additional  fee.  The 
Commission  believes  that  the  fee 
amendments  to  the  By-Laws  and 
Schedule  of  Fees  and  Charges  equitably 
allocate  reasonable  fees  among  the  users 
of  its  facilities  by  assessing  the  same  fee 
on  purchasers  of  equitable  title  to  Phlx 
membership  and  non-member  foreign 
currency  options  participations. 

New  Section  12-9(b),  Article  XII  of 
the  By-Laws,  also  requires  an  approved 
lessor  to  pledge  to  abide  by  the  By-Laws 
and  Rules  of  the  Exchange.  The 
Commission  believes  that  such  a 
requirement  furthers  the  interest  of 
investors  and  the  public  in  that  it  serves 
to  impress  upon  approved  lessors  their 
obligations  to  comply  with  the  By-Laws 
and  Rules  of  the  Exchange. 

Moreover,  the  Commission  finds  good 
cause  for  approving  Amendment  No.  2 
to  the  rule  change  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof.  The  Exchange's 
original  proposal  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were 
received."  Amendment  No.  2  does  not 
affect  the  substance  of  the  original 
proposal  but  merely  would  place  the 
requirement  that  approved  lessors 
pledge  to  abide  by  the  By-Laws  and 
Rules  in  Article  XII.  Section  12-9  of  the 
By-Laws  (Acceptance  of  By-Laws)  rather 
than  in  Article  XII,  Section  12-8 
(Admission  and  Transfer  Fees)  as 
originally  proposed 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-77 
and  should  be  submitted  by  April  19. 
1995. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'z  that  the 
proposed  rule  change  (SR-Phlx-94-77) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-7708  Filed  3-28-95:  8:45  ami 
BILUNO  CODE  SOIO-OI-M 

[Release  No.  IC-20963;  International  Series 
Release  No.  796;  812-9380] 

The  Bank  of  New  York,  et  al.;  Notice  of 
Application 

March  22,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  order 

under  the  Investment  Company  Act  of 

1940  ("Act"). 

APPLICANT:  The  Bank  of  New  York 
("BNY"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  section  17(f) 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  that  would  permit 
Bank  of  New  York-Argentina  to  act  as 
custodian  or  subcustodian  for 
investment  company  assets  in  Argentina 
under  two  alternative  forms  of  foreign 
custody  arrangements. 
FILING  DATES:  The  application  was  filed 
on  December  20,  1994  and  amended  on 
March  7,  1995  and  March  15,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  17,  1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


'■Securities  Exchange  Act  Release  No.  35302 
(Ian.  31.  1995).  60  KR  7254  (Fob.  7.  1995). 


"15  U.S.C.  78s(b)(2)^198«tf. 
>  M7  CFR  200.30-3(a)(12)  (1994) 


of  th«?  writer's  int«>n>sl.  the  roiisoii  for  tho 
request,  and  the  issues  t :onli!st«;(i. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  n^qiiest  notification  liv 
writing  to  the  .SEC's  .Sot  ret  a  ry 
ADDRESSES:  .Sp.:ri-tar>'.  SEC,  450  5th 
Sln;(!l,  N.W.,  Washington,  D.C.  20549. 
Applicant,  ()n»>  Wall  Street.  Now  York. 
N»!w  '\'()rk  1028(i 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Poilack-Matz,  .Senior  .Mtornev.  at  (202) 
942-0570  or  Robert  A.  Rol)ort'son. 
Branch  C:hiof,  at  (202)  942-05r)4  (Gffico 
of  Investment  (Company  Regulation. 
Division  of  Invostiiionl  Management). 
SUPPLEMENTARY  INFORMATION.  Tlte 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  oblainrii  for  a  foe  at  the  SEC's 
Public  Rofon'ni  e  Branch. 

Applicant's  Representations 

1.  BN^'  is  incorporated  and  doing 
business  iindor  ihi;  laws  of  the  State  of 
New  York,  and  is  regulated  as  a  bank  by 
the  Siiperintentlont  of  Banks  of  that 
State.  HNY  is  a  subsidiary  of  The  Bank 
of  New  York  Company  Inc..  whit:h  is 
one  of  lh«;  leachng  financial  sor\ices 
providers  in  the  United  .States.  BNY 
maintains  a  network  of  custody  and 
sulKUsttwiy  service  providers  for  United 
States  investment  companies  ("U.S. 
Investment  Companies")  and  their 
cu.stodians  at  various  locations 
thcoughout  the  world. 

2.  BNY-Argenfina,  a  wholly-owned 
subsidiary  of  BNY,  is  authorized  to 
engage  in  the  business  of  conimerical 
banking  in  Argi^nfina.  BNY-Argentina 
offers  customers  a  wide  range  of  retail 
and  wholesale  banking  services, 
including  custody  scr\  ices  to  support 
Argentine  and  foreign  investors. 

3.  BNY  requests  refief  to  permit  BNY- 
Argentina  to  provide  custody  services  in 
accordan<.e  with  the  following 
arrangements:  (i)  BNY,  as  custodian  or 
sub<:ustodian  for  a  U.S.  Investment 
Company,  will  deposit,  or  cause  or 
permit  the  U.S.  Investment  Company  to 
deposit,  its  assets  with  BNY-Argentina 
as  delegate  for  BNY.  or  (ii)  BNY- 
Argentina,  as  custodian  or 
subcustodian,  will  receive  and  hold  the 
assets  of  a  U..S.  Investment  Company 
directly  from  such  U.S.  Investment 
Company,  its  custodian  or 
subcustodian.  Under  either  arrangement 
BNY  will  assume  liabifity  for  losses 
caused  by  BNY-Argentina  and  there  will 
lie  no  difference  in  the  scope  of  BNY's 
liability  under  either  arrangement. 

4.  BNY  is  proposing  these  alternative 
arrangements  to  make  the  scr\ices  of 
BNY-Argentina  available  to  U.S. 
Investment  Companies  (or  their 
custodians)  whether  or  not  those 


customers  use  the  services  of  BN'^'  as 
global  custodian.  If  a  U.S.  Investnionl 
Company  does  not  wish  to  use  the 
global  custody  services  of  BNY.  it  may 
use  the  services  of  BNY-Argentina 
directly  without  incurring  the 
operational  constraints,  inconvenience, 
and  cost  of  interposing  an  additional 
point  of  contact  in  the  custody  chain. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
that  a  registered  management 
investment  company  may  maintain 
•securities  and  similar  assets  in  the 
custody  of  a  bank  meeting  the 
requirements  of  section  26(a)  of  the  Act, 
a  member  firm  of  a  national  securities 
exchange,  the  investment  company 
itself,  or  a  system  for  the  central 
handling  of  securities  established  by  a 
national  securities  exchange.  Section 
2(a)(5)  of  the  Act  defines  "bank"  to 
include  banking  institutions  organized 
under  the  laws  of  the  United  States, 
:nember  banks  of  the  Federal  Reserve 
System,  and  certain  banking  institutions 
or  trust  companies  doing  business  under 
the  laws  of  any  state  or  of  the  United 
States.  BNY-AJgentina  does  not  fall 
within  the  definition  of  "bank"  as 
defined  in  the  Act  and,  under  section 
1 7(f),  may  not  act  as  custodian  for 
registered  investment  companies. 

2.  Rule  17f-5  permits  certain  entities 
located  outside  the  United  States  to 
serve  as  custodian  for  investment 
company  assets.  One  such  entity  is  a 
majority-owned  direct  or  indirect 
subsidiary  of  a  qualified  U.S.  bank  or 
bank  holding  company  that  is 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100,000,000.  The  rule 
defines  the  term  "Qualified  U.S.  Bank  " 
to  include  a  banking  institution 
organized  under  the  laws  of  the  United 
States  that  has  an  aggregate  capital, 
surplus,  and  undivided  profit  of  not  less 
than  $500,000.  BNY  is  a  Qualified  U.S. 
Bank  as  defined  in  the  rule.  BNY- 
Argentina,  however,  does  not  qualify  as 
an  eligible  foreign  custodian  because  it 
does  not  meet  the  minimum 
shareholders'  equity  requirement. 

3.  Applicant  requests  an  order  under 
section  6(c)  of  the  Act  that  would 
exempt  it  from  section  17(f)  to  the 
extent  necessary  for  BNY-Argentina  to 
maintain  custody  of  assets  of  U.S. 
Investment  Companies.  Applicant 
believes  that  the  exemption  is  necessary 
or  appropriate  in  the  Public  interest  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 
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Applicant's  Conditions 

If  the  requested  order  is  granted, 
applicant  agrees  to  the  following 
conditions: 

1.  The  foreign  custody  arrangements 
proposed  regarding  BNY-Argentina  will 
satisfy  the  requirements  of  rule  1 7f-5  in 
all  respects  other  than  BNY-Argentina's 
level  of  shareholders'  equity. 

2.  BNY,  any  U.S.  Investment 
Company,  and  any  custodian  for  a  1 1.^ 
Investment  Company,  will  deposit 

'  assets  with  BNY-Argentina  only  in 
accordance  with  one  of  the  two 
contractual  arrangements  described 
below,  which  arrangement  will  remain 
in  effect  at  all  times  during  which  BNY- 
Argentina  fails  to  satisfy  the 
requirements  of  rule  17f-5. 

a.  The  Custody  Agreement/ 
Subcustody  Agreement  Arrangement. 
Where  BNY  acts  as  custodian  or 
subcustodian  for  a  U.S.  Investment 
Company,  it  will  deposit  assets  with 
BNY-Argentina  only  in  accordance  with 
the  Custody  Agreement  and  Subcustody 
Agreement  described  below. 

i.  The  Custody  Agreement  will  be 
between  BNY  and  the  U.S.  Investment 
Company  (or  its  custodian).  In  that 
agreement,  BNY  will  undertake  to 
provide  sp)ecified  custody  or  subcustody 
services,  and  the  U.S.  Investment 
Company  (or  its  custodian)  will 
authorize  BNY  to  delegate  to  BNY- 
Argentina  such  of  BNY's  duties  and 
obligations  as  will  be  necessary  to 
permit  BNY-Argentina  to  hold  in 
custody  the  assets  of  U.S.  Investment 
Companies.  The  Custody  Agreement 
will  further  provide  that  BNY  will  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  due  to  such 
delegation,  except  such  loss  as  may 
result  from  (a)  political  risk  (e.g., 
exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife, 
or  armed  hostilities)  and  (b)  other  risks 
of  loss  (excluding  bankruptcy  or 
insolvency  of  BNY-Argentina)  for  which 
neither  BNY  nor  BNY-Argentina  would 
be  liable  under  rule  17f-5  (e.g.,  despite 
the  exercise  of  reasonable  care,  acts  of 
God,  nuclear  incidents,  and  the  like). 

ii.  A  Subcustody  Agreement  will  be 
executed  by  BNY  and  BNY-Argentina. 
Pursuant  to  this  agreement,  BNY  will 
delegate  to  BNY-Argentina  such  of 
BNY's  duties  and  obligations  as  will  be 
necessary  to  permit  BNY-Argentina  to 
hold  assets  in  custody  in  Argentina.  The 
Subcustody  Agreement  will  explicitly 
provide  that  (i)  BNY-Argentina  is  acting 
as  a  foreign  custodian  for  assets  that 
belong  to  a  U.S.  Investment  Company 
pursuant  to  the  terms  of  an  exemptivc 
order  issued  by  the  SEC  and  (ii)  the  U.S. 
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Investment  Company  or  its  custodian 
(as  the  case  may  be]  that  has  entered 
into  a  Custody  Agreement  will  be 
entitled  to  enforce  the  terms  of  the 
subcustody  Agreement  and  can  seek 
relief  directly  against  BNY-Argentina. 
Further,  the  Subcustody  Agreement  will 
be  governed  either  by  New  York  law  or 
by  Argentina  law.  If  it  is  governed  by 
Argentine  law.  BNY  shall  obtain  an 
opinion  of  Argentina  Counsel  opining  as 
to  the  enforceability  of  the  rights  of  a 
third  party  beneficiary  under  the  laws  of 
Argentina. 

b.  The  Three-Party  Agreement 
Arrangement  Where  BNY-Argentina 
acts  directly  as  custodian  or 
subcustodian  for  a  U.S.  Investment 
Company,  BNY-Argentina  will  receive 
assets  only  in  accordance  with  a  three- 
party  agreement  (the  "Three-Party 
Agreement")  among  (i)  BNY-Argentina. 
(ii)  BNY,  and  (iii)  the  U.S.  Investment 
Company  or  any  custodian  for  a  U.S. 
investment  Company,  pursuant  to 
which  BNY-Argentina  will  undertake  to 
provide  specified  custody  or  subcustody 
services.  The  Three-party  Agreement 
will  provide  that  BNY  will  be  liable  for 
any  loss,  damage,  cost,  expense, 
liability,  or  claim  due  to  such 
delegation,  except  such  loss  as  may 
result  h-om  (a)  political  risk  [e.g.. 
exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife, 
or  armed  hostilities]  and  (b)  other  risks 
of  loss  (excluding  bankruptcy  or 
insolvency  of  BNY-Argentina]  for  which 
neither  BNY  nor  BNY-Argentina  would 
be  liable  under  rule  17f-5  [e^..  despite 
the  exercise  of  reasonable  care,  acts  of 
God.  nuclear  incidents,  and  the  like). 

3.  BNY  currently  satisfies  and  will 
continue  to  satisfy  the  Qualified  U.S. 
Bank  requirement  set  forth  in  rule  17f- 
5(c)(3), 

For  the  CommisMoa.  by  ttte  Division  of 
Investment  Management,  under  delegated 
auttiority. 

Margaret  H.  McFarUnd. 
Depu  ty  Secretary. 
|FR  Doc.  95-7651  Filed  3-28-95.  8  45  am] 
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[File  No.  1-8502] 

Issuer  Delisting;  Notice  of  AppUcation 
To  Wittxlraw  Frotn  Listing  and 
Registration;  (Comptefc  Research,  Inc.. 
Common  Stock,  $0.02  Par  Value) 

March  23.  1995 

Comptek  Research,  (nc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
1  j(d)  of  the  Securities  Exchange  Act  of 


1934  ("Act")  and  Rule  12d2-2(d| 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security"! 
form  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
followine: 

Accoraing  to  the  Company,  the 
Security  was  originally  registered  on  the 
BSE  in  July  1963.  In  July  1987.  the 
Company  registered  the  Security  on  the 
American  Stock  Exchange,  Inc. 
("Amex").  Substantially,  all  of  the 
trading  activities  in  the  Security  occurs 
on  the  Amex.  In  1994,  for  example,  the 
total  volume  of  Security  traded  in  all 
markets  was  2,370,200.  Trades  on  the 
Amex  constituted  2,257,400  or  95%  of 
the  total  volume. 

The  Company  anticipates  that 
delisting  from  the  BSE  will  result  in  a 
savings  of  annual  fees  paid  to  the  BSE. 
as  well  as  administrative  costs.  The 
Company  submits  that  listing  on  the 
Amex.  the  primary  market  for  trading 
activities  in  the  Security  is  currently 
sufficient,  and  continued  listing  on  the 
BSE  serves  no  substantial  benefit  to 
shareholders. 

Any  interested  person  may,  on  or 
before  April  13.  1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  DC.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  dale  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 
authority 
fonathan  G.  Katz. 
Secretary. 
|FR  Doc  95-7652  Filed  3-28-95;  8;45  ami 
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Issuer  Delisting;  Notice  of  Application 
to  Wittidraw  From  Listing  and 
Registration;  (Pet  Incorporated,  5%% 
Notes  due  1998  and  6'/?%  Notes  due 
2003)  File  No.  1-10672 

March  23.  199S. 

Pet  Incorporated  ("Company")  ha.s 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
1 2(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 


promulgated  thereunder,  to  withtlraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"). 

The  Company  is  a  majority  owned 
subsidiary  of  The  Pillsbury  company,  a 
Delaware  corporation,  and  an  indirect 
majority  owned  subsidiary  of  Grand 
Metropolitan  Public  LimittKi  Company, 
a  company  organized  under  the  laws  of 
England  ("GrandMet").  On  February  9. 
1995.  TPC  America  Holdings,  Inc..  a 
[)elaware  corporation  and  a  wholly- 
owned  subsidiary  of  The  Pillsbury 
Compapy  ("TPC").  acquired 
approximately  94%  of  the  issued  and 
outstanding  shares  of  the  Company's 
Common  Stock  pursuant  to  a  tender 
offer  for  all  of  the  outstanding  shares. 
The  Tender  Offer  was  pursuant  to  the 
Agreement  and  Plan  of  Merger  among 
the  Company.  PiUsbury,  TPC  and.  solely 
with  respect  to  specified  portions  of  the 
Merger  Agreement,  GrandMet.  TPC  will 
be  merged  with  and  into  the  Company 
pursuant  to  The  Merger  Agreement.' 
The  Merger  is  expected  to  be 
consummated  on  May  12.  1995. 

Pursuant  to  the  approval  of 
GrandMet 's  Executive  Committet^ 
granted  on  March  7.  1995.  GrandMet 
intends  to  guarantee  the  payment  of 
principal  and  interest  on  the 
outstanding  Securities.  In  addition. 
GrandMet  will  annually  provide  the 
holders  of  the  Securities  with  copies  of 
GrandMet's  annual  audited 
consolidated  financial  information. 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  includes  the 
following: 

According  to  the  Company,  the 
Securities  should  be  withdrawn  on  the 
NYSE  because: 

(1 )  The  Securities  are  held  by  a  small 
number  of  holders.  As  of  January  13. 
1995.  there  were  9  registered  holders  of 
the  5  ''*%  Notes  Due  1998  and  Hi 
registered  holders  of  the  6"^%  Notes 
Due  2003; 

(2)  No  trading  in  the  Securities  has 
been  reported  on  the  NYSE  since  the 
issuance  in  July  of  1993; 

(3)  Upon  the  withdrawal  of  the 
Securities  and  the  Common  Stock  from 
listing  on  the  NYSE  and  the 
deregistration  of  the  Securities  and  tho 
Common  Stock,  the  Company  will  no 
longer  be  subject  to  the  reporting 
requirements  of  the  Exchange  Act.  As  a 
consequence,  the  Company  will  not  be 
required  to  incur  the  costs  of  preparing 


'  The  Conipaiiy  iiKcadx  (o  request  (he  NYSI:!  to 
file  an  application  to  strike  (he  Comniun  Stock  froii; 
listing  and  ref{istraTion  on  thf  NYSE  effective  as  of 
Ihe  consuinnulion  of  the  Merger 
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separate  annual  and  periodic  reports. 
The  Company  notes  that  it  is  not 
obligated  under  any  document  to 
maintain  the  listing  or  registration  of  the 
Securities  on  the  NYSE  or  any  other 
national  securities  exchange;  and 

(4)  According  to  the  Company, 
GrandMet  intends  to  guarantee  the 
payment  of  principal  and  interest  on  the 
outstanding  Securities  and  will 
annually  provide  the  holders  of 
outstanding  Securities  with  copies  of 
GrandMet's  annual  audited 
consolidated  financial  information.  We 
note  that  the  credit  rating  of  GrandMet 
debt  is  currently  higher  than  the 
Company's  and  that,  based  on  current 
ratings,  the  Guarantee  will  effectively 
improve  the  rating  of  the  Securities. 

Any  interested  person  may.  on  or 
before  April  13,  1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  DC.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  of  mentioned  above, 
unless  the  Commission  determines  to 
order  a  hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  95-7653  Filed  3-28-95:  8:45  am] 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.. 
announcement  is  hereby  published  for  a 
meeting  of  the  Affordable  Housing 
Advisory  Board.  The  meeting,  which 
will  be  held  in  two  sessions,  is  open  to 
the  public. 

DATES:  The  Affordable  Housing 
Advisory  Board  will  hold  its  meeting  in 
two  sessions  on  April  11  and  12.  1995, 
in  Washington,  D.C.: 

1.  Tuesday,  April  11 — Session  I. 
Planning. 


2.  Wednesday.  April  12 — Session  II, 
General. 

ADDRESSES:  The  sessions  of  the  meeting 
will  be  held  at  the  following  location: 

1.  April  11 — Session  1,  Planning — 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Room  6221,  8:30 
a.m.  to  noon. 

2.  April  12 — Session  II,  General — 
Federal  Deposit  Insurance  Corporation, 
750  17th  Street,  N.W.,  Board  Room 
6010,  8:30  a.m.  to  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Nevius,  Committee  Management  Officer, 
Thrift  Depositor  Protection  Oversight 
Board,  808  17th  Street,  N.W., 
Washington,  DC.  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
14(b)  of  the  Resolution  Trust 
Corporation  Completion  Act,  Public 
Law  No.  103-204.  established  the 
Affordable  Housing  Advisory  Board  to 
advise  the  Thrift  Depositor  Protection 
Oversight  Board  (Oversight  Board)  and 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
on  poHcies  and  programs  related  to  the 
provision  of  affordable  housing.  The 
Board  consists  of  the  Secretary  of 
Housing  and  Urban  Development  (HUD) 
or  delegate;  the  Chairperson  of  the 
Board  of  Directors  of  the  FDIC,  or 
delegate;  the  Chairperson  of  the 
Oversight  Board,  or  delegate;  four 
persons  appointed  by  the  Secretary  of 
HUD  who  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
programs,  and  two  former  members  of 
the  National  Housing  Advisory  Board. 
The  Board's  charter  was  issued  March  9. 
1994. 

Agendas 

An  agenda  will  be  available  at  each 
session  of  the  meeting.  At  the  April  11 
planning  session,  the  Board  will  review 
the  status  of  five  issues:  the  merger  of 
the  RTC  and  FDIC  affordable  housing 
programs,  hnancing  strategies  and 
resources,  selection  of  affordable 
housing  assets,  expansion  of  the 
Housing  Opportunity  Hotline  and 
participation  of  community  and 
nonprofit  organizations  in  the  affordable 
housing  programs.  In  addition,  the 
Board  will  discuss  the  Congressional 
rescission  of  FY'95  appropriations  for 
affordable  housing,  and  there  will  be  a 
presentation  on  the  RTC  Technical 
Assistance  Advisor  Program.  Members 
of  the  public  who  attend  the  planning 
session  will  be  asked  to  reserve 
questions  or  comments  until  the  second 
session  of  the  meeting  on  the  following 
day.  At  the  April  12  general  session, 
there  will  be  presentations  on  the 
disposition  of  real  estate  property  with 


no  value,  FDIC's  oversight  of  open  bank 
fair  lending  and  FDIC's  Massachusetts 
Foreclosure  Avoidance  Pilot  program.  In 
addition,  the  Boeu-d  will  receive  reports 
on  the  unification  of  the  RTC  and  FDIC 
affordable  housing  programs  and  FDIC 
1995  and  1996  housing  appropriations. 
The  Board's  chair  or  its  Elesignated 
Federal  Officer  may  authorize  a  member 
or  members  of  the  public  to  address  the 
Board  during  the  public  forum  portion 
of  the  second  session.  After  all  reports 
are  given  and  comments  are  received 
from  member  of  the  public  in 
attendance,  the  Board  will  develop  its 
own  recommendations. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  Affordable 
Housing  Advisory  Board  prior  to  or  at 
the  April  11  and  12  meeting.  Seating  is 
available  on  a  first-come  first-served 
basis  for  each  session  of  the  meeting. 

Dated:  March  23.  1995. 
Jill  Nevius, 

Committee  Management  Officer. 
IFR  Doc.  95-7628  Filed  3-28-95;  8:45  ami 
8ILUNG  CODE  2221-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[VA  Form  4-6579] 

Information  Collection  Under  0MB 
Review:  Collection  of  Government 
Funds  Via  Credit  Card 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
type  of  information  collection  and  the 
following:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ron 
Taylor,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  A\'eiim\ 
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NVV.  Washington.  DC  20420,  (202)  523- 
3412. 

Comnieiils  and  questions  about  the 
itoms  on  the  Hst  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Rooiii  10102,  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  lienefits  to  this  address. 
DATES:  Coniments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  28. 
19S5. 

Dated:  Mart  h  20,  1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neil.son, 
Director.  Information  Management  Service. 

Extension 

1.  Collection  of  Government  Funds 
Via  Credit  Card,  VA  Form  4-5579. 

2.  Use  of  this  form  will  allow  credit 
cards  to  be  used  to  collect  funds  due  the 
Government.  The  information  collected 
is  needed  to  properly  record  collection 
of  the  payment  and  to  as.sess  liability  to 
the  debtor's  credit  card  account. 

3.  Individuals  or  households. 

4.  166  hours. 

5.  1  minute. 

6.  On  occasion. 

7.  10,000  respondents. 

|FR  Doc.  95-76.38  Filed  3-28-95;  8:45  am) 

aiLUNO  COOC  U20-«1-P 


Information  Collections  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
type  of  information  collection  and  the 
following:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  numberfs).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

AOOflESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
flocuments  may  be  obtained  from  Trish 
Fmeran,  Veterans  Benefits 
Administration  (20M30).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NVV.  Washington.  DC  20420.  (202)  273- 
6B8C. 


Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  Room  10102.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Oflicer  on  or  before  April  28. 
1995. 

Dated:  March  20,  1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 
Director.  Information  Management  Service. 

Reinstatement 

1.  Application  for  Ordinary  Life 
Insurance  (Age  65),  VA  Form  29-8485, 
and  Information  About  Modified  Life 
Insurance  Reduction  and  Replacement 
Features  (Age  65).  VA  Form  29-8700. 

2.  These  forms  are  used  by  the 
policyholder  to  apply  for  replacement 
insurance  for  modified  life  reduced  at 
age  65.  The  information  is  used  by  VA 
to  determine  eligibility  for  the 
insurance. 

3.  Individuals  or  households. 

4.  642  hours. 

5.  5  minutes. 

6.  On  occasion. 

7.  7,700  respondents. 

Reinstatement 

1.  Loan  and  Cash  Surrender  Values. 
VA  Form  29-5772. 

2.  The  form  is  used  by  the  insured  to 
request  a  loan  or  cash  surrender  value 
on  his/her  insurance.  The  information  is 
used  by  VA  to  initiate  the  processing  of 
the  insured's  request  for  a  policy  loan  or 
cash  surrender. 

3.  Individuals  or  households. 

4.  5.250  hours. 

5.  10  minutes. 

6.  On  occasion. 

7.  31.500  respondents. 

Reinstatement 

1.  Statement  of  Heirs  for  Payment  of 
Credits  Due  Estate  of  Deceased  Veteran 
(NSLI).  VA  Form  Letter  29-596. 

2.  This  form  letter  is  used  by  the 
administrator,  executor,  or  next  of  kin  of 
a  deceased  veteran  to  support  a  claim 
for  money  in  the  form  of  imeamed  or 
unapplied  insurance  premiums  due  the 
veteran's  estate.  The  information  is  used 
by  VA  to  establish  entitlement  to  the 
refundable  credit. 

3.  Individuals  or  households. 

4.  78  hours. 

5.  15  minutes. 

6.  On  occasion. 

7.  312  respondents. 

Reinstatement 

1.  HUD/VA  Addendum  to  Uniform 
Residential  Loan  Application.  VA  Form 


26-1 802a.  and  Uniform  Residential 
Loan  Application.  Freddie  Mac  65/ 
Fannie  Mae  Form  1003. 

2.  The  form  serves  as  a  joint  loan 
application  for  VA  and  the  Department 
of  Housing  and  Urt>an  Development 
(HUD)  insured  loans.  The  form  is  used 
by  lenders  and  veterans  to  apply  for  VA- 
guaranty  of  home  loans.  The 
information  is  used  by  VA  to  determine 
compliance  with  eligibility 
requirements. 

3.  Individuals  or  households — 
Business  or  other  for-profit. 

4.  28.800  hours. 

5.  6  minutes. 

6.  On  occasion. 

7.  288.000  respondents. 

Extension 

1.  Loan  Service  Report,  VA  Form  26- 
6808. 

2.  The  use  of  this  form  will  allow  VA 
to  service  delinquent  guaranteed  and 
insured  home  loans,  loan  sold,  and 
portfolio  loans  to  determine  whether 
relief  measures  can  be  extended  to  assist 
the  obligor  in  retaining  the  property. 

3.  Individuals  or  households. 

4.  27.083  hours. 

5.  25  minutes. 

6.  On  occasion. 

7.  65.000  respondents. 

Extension 

1.  Request  for  Identifying  Information 
Re;  Veteran's  Loan  Records,  VA  Form 
Letter  26-626. 

2.  This  form  letter  is  used  to  notify  a 
correspondent  that  additional 
information  is  needed  in  order  to 
identify  and  associate  Iheir  previous 
correspondence  with  the  correct 
veteran's  loan  application  or  records. 

3.  Individuals  or  households. 

4.  200  hours. 

5.  5  minutes. 

6.  On  occasion. 

7.  2,400  respondents. 

Extension 

1.  Request  for  Organizational  Data 
from  Builder,  VA  Form  Letter  26-312. 

2.  The  form  letter  is  completed  by 
builders  and  sponsors  to  identify 
individuals  who  have  controlling, 
proprietary,  or  fmancial  interest  in  their 
company.  The  information  is  used  to 
determine  eligibility  for  participation  in 
the  Loan  Guaranty  Program. 

3.  Business  or  other  for-profu. 

4.  4,000  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  8.000  respondents. 

|FR  Doc.  95-7637  Filed  3-28-95;  8:45  am) 
atLUNQ  COOC  a320-01-P 


Advisory  Commttte*  on  Cemeteries 
and  Memorials,  Notice  of  Availability  of 
Annual  Report 

Under  section  10(d)  of  Ihiblic  Law  92- 
462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Aimuai 
Report  of  the  Department  of  Veterans 
Affairs'  Advisory  Committee  on 
Cemeteries  and  Memorials  for  Fiscal 
Year  1994  has  been  issued.  The  Report 
summarizes  activities  of  the  Committee 
on  matters  relative  to  programs,  policies 
and  accomplishments  which  have  been 
made,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 
Federal  Documents  Section,  Exchange 
and  Gift  Division.  LM  632,  Library  of 
Congress,  Washington,  DC  20540 
and 
Department  of  Veterans  Affairs, 
National  Cemetery  System,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420 

Dated:  March  16, 1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  95-7636  Filed  3-2ft-95;  8:45  am) 

BU.UNG  CODE  tSSO-OI-M 


Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Friday,  May  5, 1995.  at  VA  Central 
Office,  810  Vermont  Avenue,  NW., 
Washington.  DC.  The  meeting  will  be 
held  in  Room  230  and  commence  at 
8:30  a.m.  and  adjourn  at  4  p.m. 

The  purpose  of  the  Advisory 
Committee  is  to  advise  the  Department 
on  its  prosthetics  programs  designed  to 
provide  state-of-the-art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  are  defined 
as  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Kathy 
Pessagno,  Veterans  Health 


Administration  (11 7C),  phone  (202) 
535-7293.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  prior  to  April 
28,  1995. 

Dated:  March  13, 1995. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  95-7639  Filed  3-28-95;  8:45  am) 
BILLIMQ  CODE  8320-01-M 


Privacy  Act  of  1974:  New  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Privacy  Act  of  1974  (5  U.S.C. 
522a(e)(4))  requires  that  all  agencies 
publish  in  the  Federal  Register  a  notice 
of  the  existence  and  character  of  their 
systems  of  records.  "Privacy  Act  of 
1974;  New  System  of  Records;  Workers' 
Compensation/Occupational  Safety  and 
Health  Management  Information 
System— VA  (86VA058)". 

The  Federal  Employees' 
Compensation  Act  (FECA)  as  amended 
(5  U.S.C.  8101  et  seq.)  provides  for  the 
payment  of  workers'  compensation 
benefits  to  civilian  officers  and 
employees  of  all  branches  of  the 
Government  of  the  United  States. 
Pursuant  to  5  U.S.C.  8145  the  Secretary, 
Department  of  Labor  (DOL)  is 
responsible  for  administering  the 
provisions  of  the  FECA.  This 
responsibility  was  delegated  effective 
September  27, 1974,  to  the  Director, 
Office  of  Workers'  Compensation 
Programs  (OWCP)  except  as  FECA 
pertains  to  the  Employees 
Compensation  Appeals  Board  (5  U.S.C. 
8149).  DOL  published  Federal 
Regulations  in  20  CFR,  part  10 
Employees'  Benefits  Claims  for 
Compensation  Under  the  FECA,  as 
amended,  defining  responsibilities  for 
each  employing  agency  to  case  manage 
each  of  their  claims  and  return 
claimants  to  duty  as  soon  as  possible. 
Pursuant  to  5  U.S.C.  8147,  each 
employing  agency  is  responsible  for 
refunding  all  compensation  benefit  costs 
for  their  claimants,  incurred  bv  OWCP, 
to  DOL. 

VA  will  use  this  system  of  records  to 
carry  out  its  statutory  duty  to  case 
manage  each  of  its  claims.  Employees 
with  OWCP  case  management  and 
safety  responsibilities  will  be  able  to 
view  and  download  all  information 
pertaining  to  claimants  under  each 
employing  facility's  management 
control.  The  information  in  this  system 
of  records  will  provide  OWCP  case 
managers  with  the  most  current 
information  available  on  job- 


injured/disease  claims.  The  Inspector 
General'^  audit  of  VA's  OWCP  program 
in  1993,  concluded  that  employing 
facilities  were  not  effectively  managing 
the  program.  The  information  in  this 
data  base  was  developed  to  provide 
field  facilities  with  assistance  for  more 
aggressive  case  management.  The 
system  will  also  be  used  to  produce 
statistical  management  reports  and 
monitor  the  case  management 
performance  of  each  VA  employing 
facility.  Additionally,  the  Workers' 
Compensation/Occupational  Safety  and 
Health  Management  Information 
System— VA  (WC/OSH  MIS)  data  base 
will  be  used  by  VA's  Office  of 
Occupational  Safety  and  Health  to 
manage  the  VA  Safety  Program. 
Statistical  reports  will  identify  the 
source  and  type  of  injuries  occurring  at 
each  facihty.  The  reports  will  allow 
Safety  officials  to  focus  on  the 
correction  and  prevention  of  additional 
injuries/ diseases.  Accident  prevention 
lowers  the  OWCP  costs  through  cost 
avoidance. 

The  information  maintained  in  this 
system  of  records  in  hard  copy  and 
magnetic  media  storage  devices  will 
include  the  claimant's  name,  address, 
social  security  number,  date  of  birth, 
grade,  salary,  telephone  number, 
OWCP's  case  adjudication  status 
(approved  or  denied,  waiting 
adjudication,  file  sent  to  Hearings  and 
Review  for  decision),  accepted  medical 
condition(s),  compensation  paid 
(amount  and  time  period  covered), 
medical  bills  paid  (name  of  physician, 
hospital  or  health  facility,  type  of 
treatment,  date  of  treatment,  amount 
paid,  amount  paid  for  medical 
equipment,  and  rehabilitation 
expenses),  continuation  of  pay  (COP) 
authorized  or  deoied,  dates  COP  is  paid, 
number  of  days  of  COP,  and  total 
amount  of  all  expenses  paid. 

Access  to  the  Workers' 
Compensation/Office  of  Safety  and 
Health  Management  Information  System 
is  restricted  to  Human  Resources 
Management  and  Safety  Officials.  Paper 
records  are  maintained  in  a  secured  area 
with  limited  access.  Access  to  data  by 
means  of  on-line  (query)  or  down- 
loading with  a  personal  computer  is 
restricted  to  authorized  employees  by 
means  of  unique  user  identification  and 
passwords.  User  identifications  will  be 
issued  by  the  Chief,  Human  Resources 
Management  at  each  employing  facility. 
The  Chief,  Human  Resources 
Management  will  issue  user 
identifications  to  the  safety  official  and 
OWCP  officials  at  their  respective 
facilities. 

VA  will  have  six  routine  uses  for 
records  maintained  in  this  system. 


UMi 
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First,  disclosure  may  be  made  to  any 
third-party  or  representative  acting  on 
claimant's  behalf  until  the  claim  is 
adjudicated,  all  appeal  rights  are 
resolved,  and  the  case  file  is  closed. 

Second,  in  the  event  that  records  in 
this  system  of  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with 
enforcing  or  implementing  the  statute, 
or  rule,  regulation  or  order  issued 
pursuant  thereto. 

Third,  disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

Fourth,  disclosure  may  be  made  to 
NARA  (National  Archives  and  Records 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

Fifth,  disclosure  may  be  made  to  any 
source  from  which  additional 
information  is  needed  in  order  to 
properly  make  case  management 
decisions. 

Sixth,  disclosure  of  statistical  data 
may  be  made  to  other  VA  facilities  and 
Federal  agencies. 

A  "Report  to  Public  a  Federal 
Register  Notice  of  a  New  System  of 
Records"  and  an  advance  copy  of  the 
new  system  notice  have  been  provided 
to  the  Chairpersons  of  the  House 
Committee  on  Government  Reform  and 
Oversight  and  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  as 
required  by  the  Privacy  Act,  5  U.S.C. 
522(r),  and  guidelines  issued  by  OMB 
(59  FR  37916),  July  25,  1994.  (The  Law 
and  the  guidelines  specifically  provide 
for  submitting  the  report  to  the  House 
Committee  on  Government  Operations; 
However,  the  House  has  renamed  the 
Committee  as  the  Committee  on 
Government  Reform  and  Oversight.) 

Release  of  information  from  these 
records  will  only  be  made  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  for  investigatory,  judicial,  and 
administrative  uses.  VA  has  determined 
that  release  of  information  for  these 
purposes  is  a  necessary  and  proper  use 
of  information  in  this  system  of  records 
and  that  specific  routine  uses  for 
transfer  of  this  information  are 
appropriate. 


Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
system  of  records  to  the  Secretary  of 
Veterans  Affairs  (058A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NVV.,  Washington,  DC  20420.  All 
relevant  material  received  before  April 
28,  1995,  will  be  considered.  All  written 
comments  received  will  be  available  for 
public  inspection  in  Room  119  at  the 
above  address  only  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  May  8,  1995. 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  routine  use 
statements  included  herein  are  effective 
April  28,  1995. 

Approved:  March  10,  1995. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

86VA058 

SYSTEM  NAME: 

Workers"  Compensation/Occupational 
Safety  and  Health  Management 
Information  System— VA  (WC/OSH- 
MIS). 

SYSTEM  location: 

Department  of  Veterans  Affairs  (VA) 
Austin  Automation  Center,  Austin, 
Texas,  and  information  in  the  data  base 
can  be  viewed  and  down-loaded  by 
employees  with  workers'  compensation 
case  management  and  safety 
responsibilities  at  VA  employing 
facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  VA  and  former  VA  employees 
who  have  incurred  a  job-related  injury/ 
disease  and  have  an  active  claim  file 
with  the  Office  of  Workers' 
Compensation  Programs  (OWCP). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  include  the 
OWCP  quarterly  injury/disease 
chargeback  reports,  weekly  Case 
Management  File  (CMF)  reports,  weekly 
Automated  Compensation  Payment 
System  (ACPS)  reports,  weekly  Bill 
Payment  System  (BPS)  reports,  data  on 
VA's  continuation  of  pay  (COP)  costs, 
and  some  elements  from  the  Personnel 
and  Accounting  Integrated  Data 
System — VA.  The  computer  data  base 
records  will  include  the  claimant's 
name,  address,  social  security  number, 
date  of  birth,  grade,  salary,  telephone 
number,  OWCP's  case  adjudication 
status  (approved  or  denied,  waiting 
adjudication,  file  sent  to  Hearings  and 


Review  for  decision),  accepted  medical 
condition(s),  compensation  paid 
(amount  and  time  pe'riod  covered), 
medical  bills  paid  (name  of  physician, 
hospital  or  health  facility,  type  of 
treatment,  date  of  treatment,  amount 
paid,  amount  paid  for  medical 
equipment,  and  rehabilitation 
expenses),  COP  authorized  or  denied, 
dates  COP  is  paid,  number  of  days  of 
COP,  and  total  amount  paid. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  91-596,  5  U.S.C.  8101  et  seq. 
and  Federal  Regulations  20  CFR  part  10. 
29  CFR  part  1960,  and  5  CFR  ch.  1,  part 
353. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  any 
third-party  or  representative  acting  on 
claimant's  behalf  until  the  claim  is 
adjudicated,  all  appeal  rights  are 
resolved,  and  the  case  file  is  closed. 

2.  In  the  event  that  records  in  this 
system  of  records  indicate  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  for  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to  NARA 
(National  Archives  and  Records 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

5.  Disclosure  may  be  made  to  any 
source  from  which  additional 
information  is  needed  in  order  to 
properly  make  case  management 
decisions. 

6.  Disclosure  of  statistical  data  may  be 
made  to  other  VA  facilities  and  Federal 
agencies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
D4SPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents  and  computer 
storage  media. 


RETRIEVABILfTV: 

Information  is  retrievable  by  the  name 
of  VA  claimant,  social  security  number, 
and  OWCP  case  file  number. 

SAFEGUARDS:       ' 

Access  to  the  WC/OSH-MIS  data  base 
is  restricted  to  Human  Resources 
Management  and  Safety  Officials.  Paper 
records  are  maintained  in  a  secured  area 
with  limited  access.  Access  to  data  is  by 
means  of  on-line  (query)  data  base  or 
downloading  with  a  personal  computer 
and  is  restricted  to  authorized 
employees  by  means  of  unique  user 
identification  and  passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  thirty  years 
after  OWCP  closes  the  claimant's  case 


file.  Records  are  destroyed  by  shredding 
or  burning  paper  documents,  or  by 
erasing  the  magnetic  media. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Secretary  for  Huinan 
Resources  Management  (05),  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

NOTIFICATION  PROCEDURES: 

Employees  desiring  to  know  whether 
this  system  of  records  contains  a  record 
pertaining  to  him  or  her.  must  submit  a 
written  request  to  the  VA  Human 
Resources  Management  Office  of 
employment  or  to  the  office  of  last 
employment  for  former  employees. 


RECORD  ACCESS  PROCEDURES: 

Employees  seeking  information 
regarding  access  to  and  contesting  of  VA 
records  may  write,  call,  or  visit  the  VA 
Human  Resources  Management  Office  of 
employment. 

CONTESTING  RECORD  PROCEDURES: 

See  record  access  procedures  above. 

RECORDS  SOURCE  CATEGORIES: 

Data  tapes  furnished  by  OWCP,  data 
elements  from  the  Personnel  and 
Accounting  Integrated  Data  System-VA, 
VA  continuation  of  pay  (COP)  data,  and 
VA  employees. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  119, 121. 125, 127,  and 
135 

pocket  No.  28154;  Notic«  No.  95-5] 

Commuter  Operations  and  General 
Certification  and  Operations 
Requirements 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  proposed  rule  would 
require  certain  commuter  operators  that 
now  conduct  operations  under  part  135 
to  conduct  those  operations  under  part 
121.  The  commuter  operators  that 
would  be  affected  are  those  conducting 
scheduled  passenger-carrying 
operations  in  airplanes  that  have  a 
passenger-seating  conhguration  of  10  to 
30  seats  and  those  conducting 
scheduled  passenger-carrying 
operations  in  turbojets  regardless  of 
seating  conTiguration.  The  proposed  rule 
would  revise  the  requirements 
concerning  operating  certiflcates  and 
operations  speciFications.  The  rule 
would  also  propose  certain  management 
ofHcials  for  all  operators  under  parts 
121  and  135.  The  need  for  this 
rulemaking  is  supported  by  a  study 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB), 
testimony  at  Congressional  hearings, 
and  accident  statistics.  The  proposed 
rule  is  intended  to  increase  safety  in 
scheduled  passenger-carrying 
operations  and  to  clarify,  update,  and 
consolidate  the  certification  and 
operations  requirements  for  persons 
who  transport  persons  or  property  by  air 
for  compensation  or  hire. 

DATES:  Comments  must  be  received  on 
or  before  June  27. 1995. 
ADDRESSES:  Send  or  deliver  comments 
on  this  notice  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Room  915G.  Docket  No. 
.  800  Independence  Avenue  SW.. 
Washington,  DC  20591.  Comments  may 
also  be  submitted  to  the  Rules  Docket  by 
using  the  following  Internet  address: 
nprmcmts@mail.hq.faa.gov  Comments 
must  be  marked  Docket  No. 
Comments  may  be  examined  in  the 
Rules  Docket  between  8:30  a.m.  and  5 
p.m.  on  weekdays,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown.  Federal  Aviation 
Administration.  800  Independence 


Avenue  SW..  Washington,  DC  20591; 
telephooe  (202)  267-8248. 

SUPPLEMENTARY  INFORMATHDN: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  further  rulemaking  action. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
pre-addressed.  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  ."  The 
postcard  will  be  dated  and  time 
stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Inquiry  Center  (APA-230),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484.  Requests  must  identif>' 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NFRMs 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedures. 

Outline  of  NPRM 

I.  Introduction 

II.  History 

III.  The  Problem  and  Recent  FAA  Actions 

A.  Accident  Rate  for  Commuter  Operations 

B.  Public  Perception 

C.  Congressional  Hearings 

D.  NTSB  Study 

E.  Recent  FAA  Actions 

IV.  The  Proposal 

V.  Major  Issues 

A.  Applicability 

B.  Aircraft  Certification 

C.  Flight  Time  Limits  and  Rest 
Requirements 

D.  Age  60  Rule 

E.  Dispatch  System 


F.  Major  Equipment  Items 

G.  Airports 

H.  Proposed  Effective  Date  and  Compliance 
Schedule 

VI.  Discussion  of  Specific  Proposals 

A.  Part  119  Summary 

B.  Part  121  Discussion 

1 .  Subpart  E — Approval  of  Routes: 
Domestic  and  Flag  Air  Carriers 

2.  Subpart  F — Approval  of  Routes: 
Approval  of  Areas  and  Routes  for 
Supplemental  Air  Carriers  and 
Commercial  Operators 

3.  Subpart  G — Manual  Requirements 

4.  Subpart  H — Airplane  Requirements 

5.  Subpart  I — Airplane  Performance 
Operating  Limitations 

6  Subpart  J — Special  Airworthiness 
Requirements 

7.  Subpart  K — Instrument  and  Equipment 
Requirements 

8.  Subpart  L — Maintenance.  Preventive 
Maintenance,  and  Alterations. 

9.  Subpart  M — Airman  and  Crewmember 
Requirements 

10.  Subpart  N  and  O — Training  Program 
and  Crewmember  Qualirications 

11.  Subpart  P — Aircraft  Dispatcher 
Qualifications  and  Duly  Time 
Limitations:  Domestic  and  Flag  Air 
Carriers 

12.  Subpart  Q — Flight  Time  Limitations 
and  Rest  Requirements:  Domestic  Air 
Carriers 

13.  Subpart  R — Flight  Time  Limitations 
Flag  Air  Carriers 

14.  Subpart  S — Flight  Time  Limitations: 
Supplemental  Air  Carriers  and 
Commercial  Limitations 

15.  Subpart  T — Flight  Operations 

16.  Subpart  U — Dispatching  and  Flight 
Release  Rules 

17.  Subpart  V — Records  and  Reports 

C.  Proposed  Part  119  E.xplanation 

VII.  Regulatory  Evaluation  Summary 

VIII.  The  Proposed  Amendment 

Background 

I.  Introduction 

Currently,  scheduled  passenger- 
carrying  air  transportation  operations 
under  common  carriage  are  conducted 
under  the  Federal  Aviation  Regulations 
(FAR)  of  14  CFR  part  121  and  part  135. 
Scheduled  passenger-carrying 
operations  in  airplanes  with  passenger- 
seating  configurations  of  over  30  seats  or 
more  than  7,500  pounds  payload 
capacity  are  conducted  under  part  121. 
Scheduled  passenger-carrying 
operations  in  airplanes  with  passenger- 
seating  configurations  of  30  seats  or  less 
or  7,500  pounds  or  less  payload 
capacity  are  conducted  under  part  135. 
Part  121,  which  provides  the  safety 
requirements  for  all  major  air  carriers 
(as  well  as  for  any  operator  conducting 
scheduled  or  nonschcduled  operations 
with  airplanes  configured  with  more 
than  30  passenger  seats),  is  generally 
considered  to  have  more  restrictive 
requirements  than  part  135.  The 
differences  between  parts  121  and  135 


reflect  differences  in  the  size  of  the 
aircraft  and  the  scojje  of  the  operations. 
Part  135  is  considered  to  provide  a  level 
of  safety  comparable  to  part  121; 
however,  the  FAA  continually  evaluates 
changes  in  the  industry  and  the  aviation 
environment  that  may  necessitate 
upgrading  the  regulations  in  order  to 
continue  to  fulfill  the  agency's  statutory 
requirement. 

II.  History 

For  most  of  the  history  of  aviation 
safety  regulations,  one  dividing  line 
served  to  separate  the  regulations  that 
determined  airplane  design  and  type 
certification,  flight  operations, 
maintenance,  pilot,  and  economic 
requirements.  The  dividing  line 
between  these  sets  of  regulations  was 
first  established  in  1953  and  was  based 
on  the  maximum  certificated  takeoff 
weight  (MCTW)  of  an  airplane. 

Airplanes  with  an  MCTW  of  12,500 
pounds  or  less  were  small  airplanes  and 
were  operated  under  part  135.  Airplanes 
with  an  MCTW  of  more  than  12.500 
pounds  were  considered  large  airplanes. 
Large  airplanes,  which  were  generally 
designed  to  carry  20  or  more  passengers, 
were  used  for  scheduled  air 
transportation  while  small  airplanes, 
which  were  generally  designed  to  carry 
fewer  than  10  passengers,  were  used  for 
on-demand  air  taxi  service.  The  Civil 
Aeronautics  Board  (CAB)  used  the  large/ 
small  dividing  line  to  separate  major 
airline  companies,  who  were  required  to 
obtain  a  Certificate  of  Public 
Convenience  and  Necessity  (CPCN) 
from  the  CAB  in  order  to  operate  in 
interstate  commerce  as  a  common 
Ccurier.  from  on-demand  air  taxi 
operators,  who  were  exempted  from 
obtaining  a  CPCN. 

During  this  time,  the  CAB  issued  only 
a  small  number  of  CPCN's.  and  the 
companies  that  received  them  became 
household  names  to  the  air  traveling 
public  (Eastern.  American.  Delta.  Pan 
Am.  TWA,  etc.).  In  contrast,  on-demand 
air  taxi  operators  numbered  in  the 
thousands. 

Before  1970,  the  typical  air  taxi 
operator  was  a  fixed-base  operator, 
usually  at  a  small  airport,  that  owned 
fewer  than  five  airplanes  and  provided 
on-demand  air  transportation  as  well  as 
other  services,  such  as  training  new 
pilots  and  selling  and  renting  small 
airplanes.  Typically,  the  air  taxi  portion 
of  such  an  operator's  business  was  a 
small  part  of  that  business  and  rarely 
involved  any  scheduled  operations. 

Beginning  in  the  late  1960's.  airplane 
manufacturers  began  to  design  and 
build  small  airplanes  that  were  capable 
of  carrying  more  than  10  passengers, 
and  pushed  the  passenger  capacity  of 


the  small  airplanes  higher  until  it 
approached  20  passengers.  As  these 
airplanes  became  available,  some  air 
taxi  operators  began  to  offer  services 
that  resembled  the  services  of  the  major 
airlines.  There  was  an  economic 
incentive  for  these  new  commuter-type 
operators  to  buy  these  airplanes  and 
operate  under  the  less  restrictive 
requirements  of  part  135.  As  part  135 
operators  acquired  more  of  these 
airplanes,  the  nature  of  some  part  135 
operations  changed  dramatically  from 
the  traditional  small  airplane  air  taxi 
operation  to  a  scheduled  commuter 
operation!  Although  the  number  of  these 
scheduled  operators  grew,  they  still 
remained  a  small  percent  of  the 
thousands  of  air  taxi  operators. 

In  1978,  as  a  result  of  the  Airline 
Deregulation  Act,  the  airline  industry 
was  deregulated  economically,  with  air 
carriers  given  more  freedom  to  enter  and 
exit  markets  without  prior  government 
economic  approval.  This  caused  major 
changes  throughout  the  airline  industry. 
One  of  the  most  significant  changes  was 
the  ability  of  the  major  carriers  to 
eliminate  service  to  smaller  points  that 
proved  to  be  uneconomical  for  the  size 
of  aircraft  they  operated  and  to  be 
replaced  at  those  points  by  the  smaller 
commuter  carriers.  Under  this  system, 
the  major  part  121  air  carriers  provided 
service  to  the  large  metropolitan 
airports,  while  the  growing  class  of 
scheduled  part  135  air  carriers  provided 
service  between  the  smaller 
communities  as  well  as  feeder  service 
from  the  smaller  points  to  the  larger 
cities  to  cormect  with  the  major  carriers' 
operations.  This  became  commonly 
known  as  the  *hub  and  spoke'  system. 
The  most  significant  effect  of  these 
changes  was  that  the  traditional  two 
categories  of  operations  had  been 
replaced  by  three  categories  of 
operations.  The  new  category  contained 
scheduled  commuter  operations  that 
were  neither  traditional  air  taxis  nor 
traditional  major  air  carriers. 

Also  in  1978.  in  response  to  the 
Airline  Deregulation  Act,  the  FAA 
reissued  part  135  standards  to  upgrade 
commuter  and  air  taxi  safety 
requirements  and  make  them  more  like 
part  121.  At  That  time  part  135  operators 
were  required  to  meet  more  stringent 
requirements  in  several  areas,  including 
weather  reporting,  flightcrew  training, 
maintenance,  and  qualifications  for 
management  personnel. 

Since  1978.  the  FAA  has  issued  a 
number  of  separate  rule  changes  to 
further  align  part  135  safety 
requirements.  Certain  part  135  operators 
(depending  on  type  of  engines  and 
passenger-seating  capacity)  are  now 
required  to  have  cockpit  voice 


recorders,  flight  data  recorders  (except 
some  10-  to  19-seat  airplanes),  and 
ground  proximity  warning  systems. 

Despite  the  FAA's  realignment  of  part 
135,  differences  between  the  regulations 
still  exist.  The  economic  incentive  to 
operate  under  part  135  still  exists 
because  the  requirements  in  part  135  are 
still  less  restrictive  than  the  part  121 
requirements  in  most  instances. 

For  the  remainder  of  this  document 
the  following  terms  are  used  in  the 
following  ways.  "Commuter," 
"commuter  airUne,"  and  "commuter 
operator"  means  those  operators  and 
scheduled  passenger-carrying 
operations  conducted  imder  part  135  in 
airplanes  with  a  passenger-seating 
capacity  of  30  or  fewer  seats.  This  is  the 
FAA's  current  use  of  the  word 
"commuter,"  which  does  not  include 
scheduled  passenger-carrying 
operations  conducted  under  part  121  in 
airplanes  with  a  seating  capacity  of  3 1 
to  60  seats.  The  Department  of 
Transportation  (DOT)  uses  the  term 
"commuter"  more  broadly  to  include  all 
scheduled  passenger-carrying 
operations  conducted  in  airplanes  with 
a  passenger-seating  capacity  of  20  to  60 
seats.  The  term  "regional."  which  is 
used  by  industry  to  refer  to  short-haul, 
passenger-carrying,  scheduled 
operations  conducted  under  part  121  or 
part  135.  is  not  generally  used  by  the 
FAA  and  is  not  used  in  this  document. 

m.  The  Problem  and  Recent  FAA 
Actions 

Recent  part  135  commuter  accidents 
have  focused  public,  government,  and 
industry  attention  on  the  safety  of 
commuter  operations.  While  the  safety 
level  of  peirt  135  operations  has 
continued  to  improve,  accident  data. 
public  perception,  and  recent 
government  inquiries  show  a  need  for 
additional  measures. 

III.A.  Accident  Rate  for  Commuter 
Operations 

The  airline  industry  that  uses 
airplanes  with  a  passenger-seating 
capacity  of  60  or  fewer  seats  to  conduct 
scheduled  operations  under  parts  121 
and  135  is  an  essential  part  of  the  air 
transportation  network  in  the  U.S. 
These  airlines  now  fiy  more  than  all 
airlines  did  in  1958.  In  1993.  over  50 
million  passengers.  12  percent  of  the 
total  passenger  flights  in  the  country, 
were  flown  by  these  airUnes.  Half  of 
these  passengers  were  flown  in  part  135  - 
operations,  i.e.,  in  aircraft  with  30  or 
fewer  seats. 

The  typical  airplane  flown  in 
commuter  operations  under  part  135  is 
a  turbopropeller-powered  19-seat 
airplane  such  as  the  Brazilian-made 
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Embraer  Bandeirante,  the  German-made 
Domier  228.  the  British-made  BAE  31 
Jetstream,  and  the  U.S.-made  Fairchild 
Metro  and  Beechcraft  1900.  These 
modem  airplanes  have  advanced 
electronics  and  are  type  certificated  for 
two  pilots.  They  cruise  at  250  knots  at 
an  altitude  of  25.000  feet.  Cher  the  past 
two  decades  the  safety  record  of  part 
135  commuters  has  greatly  improved. 
The  accident  rate  per  100.000 
departures  in  1993  was  one-fourth  the 
accident  rate  in  1980.  However,  the 
accident  rate  for  commuter  airlines 
operating  under  part  135  continues  to  be 
higher  than  the  rate  for  domestic  part 
121  airlines.  In  the  past  2  years,  several 
commuter  airline  accidents  occurred 
that  attracted  media  and  public 
attention  and  caused  government  and 
industry  officials  to  scrutinize  the  safety 
system  for  commuter  operations  under 
part  135.  A  summary  of  the  most 
pertinent  of  these  accidents  follows: 

•  On  December  1.  1993.  a  Jetstream 
31,  operated  by  Express  11  (operated  as 
Northwest  Airlink),  crashed  at  Hibbing. 
Minnesota,  on  an  instrument  approach. 
kiUing  18  people.  A  major  factor  in  the 
accident  was  the  captain's  failure  to 
follow  standard  operating  procedures  in 
his  decision  to  use  an  excessive  descent 
rate  during  the  approach. 

•  On  January  7.  1994,  a  Jetstream  41. 
operated  by  Atlantic  Coast  Airlines  (as 
United  Express),  stalled  while  executing 
an  instrument  landing  system  approach 
to  the  Port  Columbus  Airport  in 
Columbus,  Ohio.  Of  the  eight  people  on 
board,  five  died  and  three  survived.  The 
National  Transportation  Safety  Board 
(NTSB)  found  that  the  flightcrew  flew 
an  unstabilized  approach,  failed  to 
monitor  airspeed,  improperly  responded 
to  the  stall  warning,  and  allowed  the 
airplane  to  stall. 

•  On  December  13,  1994.  a  Jetstream 
3200.  operated  by  Flagship  Airlines  (as 
American  Eagle),  crashed  at  Raleigh- 
Durham.  North  Carolina,  on  an 
instrument  approach,  killing  the  two 
pilots,  and  15  of  the  18  passengers.  The 
cause  of  the  accident  is  not  yet  known. 

These  accidents  involved  commuter 
flights  conducted  under  part  135.  Media 
attention  to  these  and  other  commuter- 
type  accidents  has  increased  concerns 
about  the  safety  of  these  operations. 

III.B.  Public  Perception 

With  the  increase  in  the  number  of 
flights  to  many  communities  conducted 
in  airplanes  with  a  seating  capacity  of 
30  seats  or  less,  some  members  of  the 
public  are  questioning  whether  they  are 
receiving  an  appropriate  level  of  safety 
in  small  propeller-driven  airplanes  as 
compared  to  the  level  of  safety  they 
receive  in  large  jets.  This  public  concern 


is  partly  a  result  of  the  integration  of 
commuter  carriers  with  major  airlines 
under  an  arrangement  known  as  code- 
sharing.  The  term  "code-sharing"  refers 
to  the  computerized  airline  reservation 
system  that  lists  a  commuter  flight  in 
the  reservation  system  under  the  same 
code  used  by  a  major  carrier.  Code 
sharing  arrangements  range  from 
marketing  agreements  to  ownership  of 
the  code-sharing  partner  by  the  major 
carrier.  A  passenger  who  books  with  a 
major  carrier  may  have  a  leg  of  the  flight 
automatically  booked  with  a  smaller 
commuter  affiliate  of  the  major  carrier. 
The  first  time  the  passenger  realizes  this 
is  during  boarding  the  smaller  airplane. 
Despite  the  practice  of  the  affiliate 
commuter  using  a  similar  uniform  and 
airplane  paint  scheme  as  the  major 
airline,  the  passenger  realizes  that  the 
type  of  service  has  changed:  there  is  a 
stairway  off  the  tarmac  rather  than  a 
ramp  at  the  terminal:  there  is  less  leg 
room  and  less  room  for  carry-on 
baggage:  there  is  more  noise;  the  flight 
is  at  a  lower  altitude:  etc. 

With  the  media  attention  to  recent 
commuter  accidents,  the  passenger  may 
also  believe  that  the  flight  involves  more 
risk  because  the  smaller  airplane  and  its 
operation  may  not  have  to  meet  the 
same  safety  standards.  Most  passengers 
probably  do  not  realize  that  some 
differences  in  standards  are  necessary 
because  of  differences  in  the  airplane 
and  operation  and  that  some  of  the 
accidents  that  are  categorized  by  the 
media  as  "commuter"  accidents 
occurred  in  flights  that  were  being 
conducted  under  part  121;  that  is.  in 
airplanes  with  over  30  passenger  seats. 

As  stated  earlier  in  this  notice,  the 
differences  in  regulations  were  initially 
based  on  differences  in  the  types  of 
operations  and  differences  in  the  size  of 
airplanes;  these  differences  in  many 
instances  still  apply.  One  would  not 
expect,  nor  would  it  be  feasible,  for  a  6- 
seat  airplane  operated  as  an  on-demand 
air  taxi  to  meet  all  of  the  requirements 
that  a  scheduled  350-seat  transport 
category  jet  must  meet.  There  are 
inherent  differences  between  the  6- 
seater  and  the  large  jet.  The  6-seater 
cannot  accommodate  all  the  safety 
equipment  or  redundant  systems  of  a 
large  jet.  On  the  other  hand,  the  6-seater 
may  fill  a  need  by  being  more 
maneuverable  and  capable  of  using 
smaller  airports,  etc. 

While  some  of  the  differences  in  the 
requirements  between  part  121  and  part 
135  reflect  differences  in  the  size  and 
operation  of  the  airplanes,  other 
differences  do  not.  such  as  how  many 
hours  a  pilot  may  fly.  what  emergency 
equipment  must  be  carried,  and  what 
procedures  must  be  followed  in  icing 


conditions.  Some  differences  between 
the  two  sets  of  regulations  must  be 
maintained  while  others  can  be 
eliminated  to  improve  the  safely  of 
commuter  operations. 

III.C.  Congressional  Hearings 

On  February  9.  1994.  Congress  held 
hearings  on  the  adequacy  of  commuter 
airline  safety  regulations.  The  purpose 
of  the  hearings  was  to  determine  if  FA  A 
safety  regulations  should  be  modified  to 
establish  a  single  standard  for  all 
scheduled  operations  regardless  of 
airplane  size.  Testimony  was  presented 
by  the  FAA  Administrator,  the 
Chairman  of  the  NTSB,  the  president  of 
the  Regional  Airline  Association,  the 
president  of  the  Airline  Pilots 
Association,  the  president  of  the  Airline 
Dispatchers  Federation,  and  the  director 
of  the  Aviation  Consumer  Action 
Project. 

Most  testimony  supported  the  view- 
that  the  requirements  for  10-  to  30-seal 
commuter  operations  should  be  as 
restrictive  as  those  for  airplanes  with  31 
or  more  seats  under  part  121;  that  safety 
equipment  such  as  flight  data  recorders, 
ground  proximity  warning  systems,  and 
Traffic  Alert  and  CoUision  Avoidance 
System  (TCAS)  should  be  required  on 
airplanes  used  in  commuter  service;  (hat 
pilot  training  should  be  the  same  in  part 
135  commuter  operations  as  is  in  part 
121:  and  that  part  135  commuter 
operations  should  use  a  dispatch 
system. 

HID.  NTSB  Study- 
In  November  1994.  the  NTSB 
published  a  study  on  commuter  airline 
safety.  (National  Transportation  Safety 
Board  Safety  Study:  Commuter  Airline 
Safety.  NTSB/SS-94/02.)  The  study  was 
based  on  the  NTSB's  analysis  of 
accident  investigations  and  previous 
studies,  on  a  recent  site  survey  of  airline 
operations  and  policies  conducted  at  a 
representative  sample  of  commuter 
airlines,  and  on  information  obtained 
from  a  public  forum  on  commuter 
airline  safety  convened  by  the  NTSB. 

The  findings  of  the  study  relevant  to 
this  rulemaking  are  as  follows: 

(1)  The  commuter  air  carrier  industry 
has  experienced  major  growth  in 
passenger  traffic  and  changes  in  its 
operating  characteristics  since  1980 
There  has  been  a  trend  toward  operating 
larger,  more  sophisticated  airplanes,  and 
many  carriers  have  established  code- 
sharing  arrangements  with  major 
airlines.  The  regulations  in  part  135 
have  not  kept  pace  with  many  of  the 
changes  in  the  industry. 

(2)  Pressure  on  part  135  pilots  to 
accomplish  several  tasks,  such  as 
obtaining  weather  information. 
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c:alculaling  minimum  fuel  load,  and 
calculating  weight  and  balance,  between 
flights  in  short  periods  of  time  increases 
the  risk  of  critical  mistakes  that  could 
jeopardize  the  safety  of  flight. 

The  key  NTSB  recommendations 
based  on  these  findings  are  to  revise  the 
FAR  such  that: 

•  All  scheduled  passenger  service 
conducted  in  airplanes  with  20  or  more 
passenger  seats  would  be  conducted 
according  to  the  provisions  of  14  CFR  • 
part  121. 

•  All  scheduled  passenger  service 
( onducted  in  airplanes  with  10  to  19 
passenger  seats  would  be  conducted  in 
accordance  with  14  CFR  part  121.  or  its 
functional  equivalent,  wherever 
po.ssible. 

The  FAA  published  all  of  the  NTSB 
recommendations  in  the  Federal 
Register  and  requested  public 
comments  on  the  recommendations  (59 
FR  6.1185.  December  7,  1994).  Thirty- 
nine  comments  were  received. 
Conunenters  included  small  air  carriers, 
trade  a.ssociations.  aircraft 
manufac:turers,  airport  operators,  and 
individuals. 

Of  the  comments  relevant  to  this 
rulemaking,  most  generally  support 
expanding  the  operational  rules  of  part 
121.  except  for  flight  time  limitations,  to 
commuter  operations  under  part  135. 
Several  commenters  express  concern 
about  specific  requirements  that  might 
apply  Commenters  had  considerable 
reservations  about  applying  certain  part 
121  equipment  requirements  to  smaller 
airplanes.  The  FAA  considered  all  of  the 
comments  in  developing  this  proposed 
rule. 

HIE.  Recent  FAA  Actions 

Recently  the  FAA  issued  a  number  of 
proposed  rules  that  would  increase  the 
safely  of  commuter  operations  under 
part  1.15.  In  August  1992.  the  FAA 
proposed  a  new  part  142  that  would 
contain  certification  and  operating  rules 
for  training  centers.  The  purpose  of  that 
rulemaking  is  to  provide  standardized 
quality  pi+ot  training  for  individuals, 
operators,  and  air  carriers  and  to 
increase  the  accessibility  of  flight 
simulators  and  flight  training  devices 
for  pilot  training.  (57  FR  35888.  August 
11.  1992.)  The  FAA  intends  to  issue  a 
final  rule  by  May  1995. 

In  July  1993.  the  FAA  proposed  to 
amend  the  airworthiness  standards  for 
normal,  utility,  acrobatic,  and  commuter 
category  airplanes  by  upgrading  the 
requirements  for  seat  restraint  systems 
and  increasing  the  downward  inertia 
load  factor  for  items  of  mass  within  the 
cabin.  The  proposal  also  would  upgrade 
the  flammability  standards  for  seat 
cushions  in  airplanes  used  by  commuter 


operators.  These  proposed  amendments 
would  improve  the  occupant  protection 
provisions  for  these  types  of  airplanes 
and  would  provide  seat  restraint 
requirements  and  flammability 
standards  commensurate  with  those  for 
transport  category  airplanes.  (58  FR 
38028;  July  14.  1993)  The  FAA  received 
an  additional  reftort  on  commuter 
airplane  accident  data  analysis  in 
October  1994.  Based  on  the  fact  that 
General  Aircraft  Manufacturers 
Association  had  requested  additional 
information  be  made  available  before 
the  NPRM  was  published,  a  notice  to 
reopen  the  comment  period  was  issued 
October  28.  1994,  and  published 
November  4, 1994.  The  reopened 
comment  period  closed  March  4.  1995. 

In  December  1994.  the  FAA  proposed 
to  revise  the  training  and  qualification 
requirements  to  require  certificate 
holders  that  conduct  commuter 
operations  under  part  135  with 
airplanes  requiring  two  pilots  or  having 
10  or  more  passenger  seats  to  comply 
with  the  part  121  training,  checking, 
and  qualification  requirements.  The 
proposed  rule  would  also  mandate  crew 
resource  management  training  for  pilots, 
dispatchers,  and  flight  attendants  in  part 
121.  (59  FR  64272.  December  13.  1994) 
The  FAA  intends  to  issue  a  final  rule  by 
mid  1995. 

While  these  measures  along  with  the 
earlier  amendments  to  part  135  continue 
to  make  the  requirements  between  parts 
121  and  135  similar,  some  differences 
remain.  Eliminating  these  differences 
would  increase  safety  in  commuter 
operations. 

IV.  The  Proposal 

The  FAA  proposes  in  this  rulemaking 
to  eliminate  the  differences  in 
requirements  for  scheduled  passenger 
operations  using  airplanes  with  a 
passenger-seating  configuration  of  10  or 
more.  VVhile  a  distinction  still  exists 
between  large  air  carriers  and  on- 
demand  air  taxis,  the  FAA  believes  that 
the  distinction  should  no  longer  be 
maintained  for  scheduled  passenger 
operations  and  that  all  scheduled 
operations  in  airplanes  with  a 
passenger-seating  configuration  of  10  or 
more  should  comply  with  part  121 
requirements.  In  addition,  the  FAA 
proposes  that  all  turbojets  used  in 
scheduled  passenger-carrying 
operations  under  part  135  comply  with 
part  121  requirements  regardless  of 
seating  capacity 

The  FAA  Administrator,  when 
prescribing  safety  regulations,  is 
required  by  statute  to  consider  "the  duty 
of  an  air  carrier  to  provide  service  with 
the  highest  possible  degree  of  safety  in 
the  public  interest."  (49  U.S.C. 


44701(d)(1)(A))  The  FAA  considers  that 
the  most  appropriate  way  to  meet  this 
statutory  mandate  and  to  reduce  the 
accident  rate  for  current  part  135 
commuters  operating  airplanes  with  10 
to  30  passenger  seats  is  to  require 
scheduled  passenger  operations  in  those 
airplanes  to  meet  most  of  the  minimum 
requirements  of  part  121  that  are 
relevant  to  the  type  of  operation  and 
size  of  the  airplane. 

Typically,  tne  FAA  revises  safety 
regulations  when  specific  events  (such 
as  accidents  or  incidents)  indicate  a 
need  to  raise  or  adjust  certain  standards. 
In  most  instances  when  standards  are 
revised  the  FAA  can  discuss  specific 
reasons  for  each  change  and  can 
estimate  whether  each  change  is  cost 
beneficial.  This  proposed  rulemaking 
does  not  lend  itself  to  this  type  of  item 
by  item  justification  and  cost  benefit 
analysis  because  it  is  difficult  to 
precisely  state  which  rule,  in  isolation 
from  other  rules,  will  prevent  an 
accident  or  incident. 

The  numerous  proposed  revisions 
that  would  result  from  requiring 
affected  part  135  commuter  operators  to 
comply  with  most  part  121 
requirements  cannot  readily  be 
evaluated  according  to  specific 
accidents  that  would  be  prevented.  The 
FAA  is  proposing  to  apply  much  of  the 
part  121  requirements  on  affected  part 
135  commuters  because  the  agency 
believes  that  for  those  commuters  the 
part  121  approach  is  appropriate  for  the 
type  of  operations  these  affected 
commuters  conduct  and  that  the  part 
121  approach  to  safety  will  reduce  the 
accident  rate  for  those  operators.  The 
proposed  revisions  cumulatively  would 
increase  the  level  of  safety  by  requiring 
certain  improvements  in  flightcrew 
qualifications,  cabin  safety  equipment 
and  cabin  materials,  airplane 
preformance  requirements,  aircraft 
operational  control,  and  aircraft 
maintenance.  Some  proposed 
requirements  would  be  simply  a 
necessary  part  of  the  overall  revision. 
For  example,  compliance  with  the 
manual  requirements  of  jjart  121.  which 
are  similar  to  the  requirements  for 
affected  commuters  in  part  135.  would 
necessitate  developing,  producing,  and 
distributing  new  manuals  to  reflect  the 
many  operational  changes  that  would 
result.  A  dispatch  system,  for  example, 
would  require  numerous  manual 
changes.  Compliance  with  the  manual 
requirements  simply  reinforces  many 
safety  requirements  found  elsewhere.  It 
also  sets  forth  the  operator's  approved 
procedures  for  dealing  with  various 
situations.  The  impact  of  such  a  change 
cannot  be  evaluated  separately  in  terms 
of  arx;idents  prevented,  but  manual 
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changes  are  an  essential  part  of 
changing  a  part  135  operation  to  a  part 
121  operation. 

Other  revisions,  such  as  requirements 
for  certain  cabin  safety  equipment  and 
materials,  are  cumulative;  that  is,  each 
requirement  works  as  part  of  the  overall 
change  )o  increase  the  survivability  rate 
in  accidents.  Increasing  the  safety  level, 
including  passenger  survivability  in 
accidents,  is  the  result  of  many  distinct 
requirements  associated  with  emergency 
equipment,  crewmember  training. 
passenger  briefing,  and  aircraft  interior 
design.  Over  time,  these  improvements 
in  cabin  safety  have  saved  many  lives, 
prevented  injuries,  and  prevented 
damage  to  properly,  though  it  would  be 
almost  impossible  to  determine  how 
many  lives  have  been  saved  or  injuries 
prevented  by  any  specific  requirement. 
The  basic  justification  for  many  of  these 
requirements  is  that  they  make  sense  if 
the  goal  is  to  get  passengers  out  of  an 
accident  alive. 

The  same  is  true  for  many  of  the 
proposed  revisions  in  this  rulemaking. 
The  overall  approach  to  regulating 
under  part  121  has  proven  to  provide 
the  highest  level  of  safety  in  air 
transportation  in  the  world.  Therefore. 


wherever  feasible  and  logical,  the  FAA 
proposes  to  apply  the  part  121  approach 
to  the  affected  commuters  in  order  to 
increase  safety  in  these  operations. 
Because  the  accident  rate  for  part  135 
commuters  using  aircraft  configured 
with  10-30  seats  is  .33  per  100.000 
departures,  these  proposed  changes  will 
yield  safety  benefits  that  outweigh  costs 
even  if  the  rule  is  only  75%  effective. 

V.  M aior  Issues  (See  Table  1  ] 

In  the  development  of  this 
rulemaking,  the  FAA  addressed  several 
major  issues.  One  of  these  issues  is 
applicability,  the  question  of  where  to 
draw  the  dividing  line  for  commuter 
operations.  Currently  scheduled 
passenger-carrying  operations  in 
airplanes  with  a  passenger-seating 
conRguration  of  more  than  30  seats 
must  comply  with  part  121 
requirements.  Commuter  operations 
under  part  135  include  scheduled 
passenger-carrying  operations  in 
airplanes  of  30  seats  or  less.  While  this 
proposal  is  drawing  the  part  121 
dividing  line  at  scheduled  passenger- 
carrying  operations  using  airplanes 
having  a  passenger-seating  configuration 
of  10  or  more,  it  can  be  argued  that  all 


passenger-carrying  airplane  operat  ons 
under  part  135,  including  on-demand 
air  taxi  operators,  should  meet  the  safety 
requirements  of  part  121.  Anothe''  major 
issue  is  aircraft  type  certification.  Some 
of  the  airplanes  being  affected  by  this 
rulemaking  are  type  certificated  under 
part  23  requirements  for  commuter 
category  airplanes  (or  earlier  versions — 
SFAR  23  or  41),  which  are  in  some 
respects  less  stringent  than  the 
requirements  in  part  25  for  transport 
category  airplanes.  The  issue  is  whether 
all  airplanes  used  by  affected 
commuters  should  be  type  certificated 
under  part  25  as  transport  category 
airplanes,  so  that  at  some  point  in  the 
future  only  part  25-certificated  airplanes 
could  be  used  in  scheduled  passenger- 
carrying  operations.  The  FAA  also 
considered  several  issues  connected 
with  operational  safety.  These  issues 
include  airmen  qualifications,  crew 
flight  time  requirements,  the  need  for 
dispatch  systems,  and  compliance  with 
safety  equipment  requirements.  The 
FAA  also  considered  the  issue  of 
operating  into  and  out  of  airports  that 
do  not  meet  part  139  (Certification  and 
Opierations:  Land  Airports  Serving 
Certain  Air  Carriers)  requirements. 


Table  1  .—Summary  of  Modifications  Considered 


Efl6ctiv6  date  oH  required  upgrade  is  as  stated, 
measured  Irom  the  rule  (xjblication  date 


Issue/Requirement 


1 .  Passenger  Seat  Cushion  Flammabtlity 

2.  Cargo  and  Baggage  Compartments  .... 

3.  Fuel  Tank  Access  Covers 

4.  Lavatory  Fire  Protection 

5.  Access  to  Emergency  Exits  

6.  Ditching  Emergency  Exits  

7.  Two-discharge  Fire  Extinguishers 

8.  Damage  Due  to  a  Failed  Prop.  Blade  . 

9.  Bird  Strike  Damage 

10.  Flammatxiity  of  Interior  Materials 

11.  Dynamic  Seat  Testing  

12.  Floor  Proximity  Lighting  „... 

13.  RedurxJant  Control  Systems  

14.  Exterior  Emergency  Exit  Markings 

15.  Separation  ol  Prtot  Tubes  

16.  Pilot  Heat  Indication  System 

17.  Larxling  Gear  Aural  Warning  

18.  Takeoff  Warning  System 

19.  Self  Locking  Nuts,  Fasteners 

20.  Dual  Control  System  

21.  Reinforcement  Near  Propellers 

22.  Exteriof  Emergency  Lighting  

23.  Emergency  Exit  HarxJle  Illumination  .. 

24.  Performance  &  Obs.  Clearance  

25.  Accelerate-stop  Requirements  

26.  First  Aid  Kits-new  req.,  10-19  Pax  .... 

27.  EmergerKy  Medical  Kits.  20-30  Pax  . 

28.  Wing  Ice  Light  

29.  Fasten  Seat  Belt  Light  


Upgrade  will  apply  to  all 

airptiuws  including  new  and 

future  certificated 


W/l  12 
months 


Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


W/l  years 

(«) 


Upgrade  wHI 
apply  to 

newly  rr^rv 
ufactured 
arxf  future 

certifcated 
airpiaries 


After  years* 


Upgrade  will 

apply  to 
future  certifi- 
cated air- 
planes 


After  3/24/95 


Yes. 

Yes. 

Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

Yes. 


Yes. 
Yes. 
Yes. 


Table  1.— Summary  of  Modifications  Considered — Continued 


Effective  date  of  required  upgrade  Is  as  stated, 
measured  from  the  rule  publication  date 


Issue/Requirement 


30.  Third  Attitude  Indicator 

31.  Airtxjrne  Weather  Radar  

32.  Protective  Breathing  Equif)ment 

33.  Single  Point  Inertia)  Harness  .... 

34.  Cabin  Ozone  Concentration 

35.  Retention  of  Galley  Equipment  . 

36.  Transponders  

37.  Cargo  in  Pax  Compartment  

38.  Two  Landing  Lights 


Upgrade  will  apply  to  all 

airplanes  irx;luding  new  and 

future  certificated 


W/l  12 
months 


Yes 
Yes 

Yes 
Yes 
Yes 
Yes 


W/l  years 
(«) 


Upgrade  will 
apply  to 

newly  man- 
ufactured 
arKi  future 

certificated 
airplanes 


After  years* 


Upgrade  will 
apply  to 

future  certifi- 
cated air- 
planes 


After  3/24/95 


Yes. 


V.A.  Applicability 

The  FAA  is  proposing  that  in  addition 
to  the  operations  already  covered  by 
part  121,  those  requirements  would 
apply  to  all  scheduled  passenger- 
carrying  operations  for  compensation  or 
hire  in  airplanes  with  a  passenger- 
seating  configuration  of  10  or  more  seats 
and  to  all  scheduled  passenger-carrying 
operations  for  compensation  or  hire  in 
turbojet-powered  airplanes  regardless  of 
seating  capacity.  (Throughout  this 
document  operators  of  those  airplanes 
may  be  referred  to  as  "the  affected 
operators"  or  "the  affected  commuters" 
or  words  to  that  effect.)  The  proposed 
dividing  line  would  bring  most 
commuter  operations  now  conducted 
under  part  135  into  part  121.  There  are 
scheduled  operations  using  airplanes  of 
less  than  10  passenger  seats  conducted 
under  part  135  but  they  typically  occur 
in  geographic  areas  such  as  Alaska  and 
Hawaii  where  air  transportation  is 
virtually  the  only  feasible  mode  of 
transportation  and  where  the 
operational  environment  is  unlike  other 
air  transportation  environments.  They 
typically  eire  short-haul  operations  often 
carrj'ing  only  four  to  six  passengers. 
They  resemble  air  taxi  operations  more 
than  commuter  operations  even  though 
the  flights  are  scheduled. 

The  NTSB.  as  stated  earlier  in  this 
preamble,  recommends  that  the  FAA 
revise  the  regulations  so  that  all 
scheduled  passenger  service  in 
airplanes  with  20  or  more  passenger 
seals  be  conducted  under  part  121  and 
that  scheduled  passenger  service 
conducted  in  airplanes  with  10  to  19 
passenger  scats  be  conducted  under  part 
121  or  its  functional  equivalent 
wherever  possible.  This  proposal  is  in 
line  with  the  NTSB  recommendation. 
While  all  certificate  holders  operating 
airplanes  in  scheduled  passenger- 


carrying  operations  with  a  10  or  more 
passenger  seat  configuration  would 
come  under  part  121,  if  compUance 
with  certain  requirements  would  not  be 
feasible  for  certain  airplanes,  the 
proposed  rule  would  provide  an 
exception  or  appropriate  alternate 
standards.  (All  significant  exceptions 
are  specifically  covered  in  the  subpart 
discussion  of  this  preamble.) 

The  proposed  rule  would  also  change 
the  definition  of  "scheduled."  The 
frequency  of  operations  test  of  five 
round  trips  per  week  would  be 
eliminated.  For  a  discussion  of  this 
issue,  see  the  part  119  discussion  in 
section  VI.A  of  this  preamble. 

All  turbojets  used  in  scheduled 
passenger-carrying  operation?, 
regardless  of  the  seating  configuration, 
would  be  moved  over  to  part  121 
because  the  typical  type  of  operation  of 
these  airplanes  warrants  a  higher  safety 
standard.  The  FAA  believes  that 
currently  no  turbojets  are  being  used  in 
scheduled  passenger-carrying 
operations  under  part  135  and  that  this 
part  of  the  proposed  appUcabihty  would 
not  affect  any  current  operator.  The 
FAA  seeks  comments  on  whether  any 
turbojets  are  being  operated  in 
scheduled  passenger-carrying 
operations  under  part  135  and  would  be 
affected  by  this  rulemaking. 

On-demand  air  taxi  operations  are  not 
being  included  in  the  proposal  because 
these  operations  are  unlike  commuter  or 
major  air  carrier  operations.  In  addition, 
the  NTSB  recommendations  and  the 
accidents  that  spawned  this  rulemaking 
involve  only  commuter  operations.  Any 
part  135  certificate  holder  who  conducts 
on-demand  operations  could  be 
authorized  to  conduct  its  operations 
under  certain  part  121  rules  (see 
proposed  section  119.21(c)l. 

Single-engine  airplanes  are  not 
included  in  the  proposed  rule  because 


part  121  applies  only  to  multiengine 
airplanes.  Single-engine  airplanes 
would  continue  to  operate  under  part 
135  whether  scheduled  or  not.  However, 
part  135  would  apply  to  scheduled 
passenger-carrj'ing  operations  with 
airplanes  with  a  seating  capacity  of  9  or 
less  passenger  seats.  Therefore,  single- 
engine  airplanes  with  a  seating  capacity 
of  more  than  9  passenger  seats  would 
also  be  prohibited  from  conducting 
scheduled  operations  under  part  135.  In 
effect,  this  rulemaking  would  require 
single-engine  airplanes  with  10  or  more 
passenger  seats  now  operated  in 
scheduled  passenger-carrying 
operations  under  part  135  to  reduce  the 
passenger-seating  capacity  to  9  or  less. 
Single-engine  airplanes  that  are  used  in 
nonscheduled  operations  in  common 
carriage  may  continue  to  operate  under 
the  on-demand  rules  of  part  135. 

The  primary  impact  on  the  use  of 
single  engine-airplanes  would  be  on 
operations  in  Alaska.  The  FAA 
specifically  requests  comments  on  the 
potential  impact  on  Alaskan  operations. 
Comments  should  contain  as  much 
factual  information  as  possible  and 
should  address  possible  alternative 
requirements  where  the  commenter 
believes  that  this  proposal  would  cause 
unjustified  limitations  on  current 
airplane  operations  in  Alaska. 

Rotorcraft  operations  would  remain 
under  part  135;  however,  additional 
standards  for  scheduled  passenger- 
carrying  rotorcraft  operations  may  be 
considered  at  a  future  date.  Also, 
additional  standards  for  on-demand  air 
taxi  operations  may  be  considered  in  the 
future. 

V.B.  Aircraft  Certification 

Airplanes  operated  under  part  121  are 
type  certificated  under  part  25  (or  a 
predecessor  or  are  subject  to  special 
airworthiness  requirements  in  part  121). , 
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which  speciHes  airworthiness  standards 
for  transport  category  airplanes.  Those 
airplanes  operated  under  part  135  that 
have  a  passenger-seating  cunflguration 
of  20  to  30  seats  are  also  type 
certificated  under  part  25.  Other 
airplanes  operated  under  part  135  are 
permitted  to  be  type  certificated  under 
part  23,  which  specifies  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  category  airplanes. 
Airplanes  operated  under  part  135  and 
having  a  passenger-seating  configuration 
of  10  to  19  seats  are  type  certificated 
under  the  commuter  category 
airworthiness  standards  of  part  23  (or  a 
predecessor  to  commuter  category 
airplanes,  eg..  SPAR  23,  SPAR  41).  To 
be  type  certificated  under  the  normal 
category  of  part  23.  the  airplane  must 
have  a  maximum  certificated  takeoff 
weight  of  less  than  12,500  pounds. 
Nothing  prohibits  a  manufacturer  from 
type  certificating  a  10-  to  19-seat 
airplane  under  part  25. 

An  applicant  for  type  certification  of 
a  turbopropeller-powered  airplane  with 
a  passenger  seating  capacity  of  19  or  less 
passenger  seats  has  the  option  of 
requesting  type  certification  in  either 
the  commuter  category  under  the 
provisions  of  part  23  of  the  FAR  or  the 
transport  category  under  the  provisions 
of  part  25  of  the  FAR.  Commuter 
category  type-certification  standards 
differ  in  some  areas  from  the 
corresponding  transport  category  type- 
certification  standards.  !n  some  of  those 
areas,  airplanes  with  a  passenger  seating 
capacity  of  19  or  less  passenger  seats 
can  achieve  the  same  level  of  saf«!ty 
without  full  compliance  with  the 
standards  of  part  25  because  of  their 
size,  airspeed,  or  other  pertinent 
parameters. 

In  the  interest  of  establishing  a 
comninn  .ipproach  for  all  airplanes  with 
10  or  mure  passenger  seats  used  in 
scheduled  passenger-carrying 
operations  under  part  121,  the  FAA 
proposes  to  amend  part  121  to  require 
all  airplanes  for  which  an  application 
for  t ,  pe  certification  is  made  after 
March  24.  1995,  including  those  with 
10-  to  19-passenger  seats,  to  be  type 
certificated  in  the  transport  category  if 
they  are  operated  in  scheduled 
passenger  operations.  In  order  to  ensure 
that  this  proposed  change  would  not 
place  any  undue  burden  on  an  applicant 
for  type  certification  of  airplanes  that 
could  otherwise  be  type  c-ertificated  in 
the  commuter  category,  the  FAA  plans 
to  review  the  standards  of  parts  23  and 
25.  If  it  is  detcnnined  that  the  level  of 
safety  intended  by  part  25  could  be 
achieved  for  those  airplanes  with  19  or 
fewer  passenger  seats  through 
compliance  with  a  particular  standard 


of  part  23  in  lieu  of  the  corresponding 
standard  of  part  25,  part  25  would  be 
amended  to  offer  the  part  23  standard  as 
an  option.  Areas  identified  for  further 
review  in  this  regard  include: 
§  25.21  (0    Measurement  of  wind  10 

meters  above  the  surface, 
§  25.251     Vibration  and  buffeting, 
§25.361     Engine  torque. 
§  25.812(b)    Exit  sign  size,  and 
§25.812(1)    Inoperative  lighting. 

The  FAA  specifically  requests 
comments  concerning  the  above 
subjects  and  standards  of  part  23 
commuter  category  that  could  be 
considered  as  optional  standards  for 
part  25.  It  must  be  emphasized  that  any 
standard  adopted  as  an  option  must 
achieve  the  same  level  of  safety  as  that 
currently  intended  by  part  25.  Although 
this  study  is  prompted  by  the  10-  to  19- 
passenger  airplanes  that  would  be 
operated  under  part  121.  any  changes 
made  to  part  25  in  this  regard  would 
apply  to  type  certification  of  each  10-  to 
19-passenger  airplane  in  the  transport 
category.  Any  changes  to  part  25  that  are 
deemed  appropriate  would  be  the 
subject  of  a  future  notice  of  proposed 
rulemaking. 

The  FAA  also  proposes  that  airplanes 
configured  with  10-  to  19-passenger 
scats  already  in  service  or  manufactured 
in  the  future  under  an  already  existing 
part  23  commuter  category  type 
certificate  would  have  to  comply  with 
certain  performance  and  equipment 
requirements  in  part  121.  Some  of  these 
part  121  requirements  would  be  based 
on  part  25  requirements.  The  FAA 
proposes  specific  compliance  dates, 
recognizing  that  for  some  airplanes  the 
cost  of  retrofitting  may  result  in 
discontinuing  use  of  the  airplane  and 
replacing  that  airplane  with  a  part  25 
certificated  airplane. 

V.C.  Flight  Time  Limits  and  Rest 
Requirements 

Subpart  Q  of  part  121  establishes  the 
flight  time  limits  and  rest  requirements 
for  flight  crewmembers  used  by 
domestic  air  carriers.  Flight  time  limits 
and  rest  requirements  for  flight 
crewmembers  used  by  flag  and 
supplemental  operators  are  established 
in  subparts  R  and  S.  respectively.  The 
comparable  limits  in  part  135  are  in 
subpart  F. 

In  1985  (50  FR  29319;  July  18.  1985). 
the  FAA  issued  changes  to  the  flight 
time  limitation  and  rest  requirements  in 
parts  121  and  135.  These  changes 
cbrified  .ind  improved  the  flight  time 
limits  and  rest  requiremenl.s  in  part  121 
for  domestic  operations  and  for  the  first 
time  established  cumulative  weekly, 
monthly,  and  annual  Hight  time 


limitations  in  part  135.  The  flight  time 
limitations  for  schcduled-operations 
under  part  135  are  less  restrictive  than 
those  for  domestic  part  121  operations. 
Currently  under  part  121,  domestic 
flight  time  limits  (§121.471)  are  1,000 
hours  per  calendar  year,  100  hours  per 
calendar  month,  and  30  hours  in  any 
consecutive  7  days.  Flag  flight  time 
limits  (§  121.481)  are  1,000  hours  per 
12-calendar-month  period,  100  hours 
per  calendar  month,  and  32  hours  in 
any  7  consecutive  days.  Under  part  135 
(§  135.265),  scheduled  passenger- 
carrying  operations  must  comply  with 
flight  time  limits  of  1,200  hours  per 
calendar  year,  120  hours  per  calendar 
month,  and  34  hours  in  any  7 
consecutive  days. 
For  comparison  purposes: 
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135' 
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At  the  time  these  rules  were  issued, 
the  FAA  believed  that  the  less 
restrictive  cumulative  flight  time  limits 
of  part  135  were  acceptable  because  part 
135  operators  had  not  previously  had 
any  cumulative  limitations  and  the  less 
restrictive  limits  allowed  for  some 
fiexibility  for  operations  that 
necessitated  more  flight  hours  during 
peak  seasons. 

There  is  no  longer  a  justification  for 
the  difference  in  cumulative  flight  time 
limits  between  commuter  operations 
conducted  under  part  121  and  those 
conducted  under  part  135.  Both  types  of 
operators  are  conducting  similar  types 
of  operations  in  similar  environments. 
In  some  instances  the  same  operator  is 
flying  operations  under  both  parts  121 
and  135  and  applying  the  less  restrictive 
flight  time  limits  for  its  part  135 
operations.  The  only  significant 
differences  are  in  the  size  of  the  ~ 
airplanes  and  the  number  of  passengers, 
difterences  that  do  not  justify  less 
restrictive  flight  time  limits  for 
crewmembers. 

Therefore,  the  FAA  proposes  that  the 
part  121  domestic  flight  time  limits  and 
rest  requirements  would  apply  to 
affected  commuter  operators  when 
conducting  operations  within  the 
United  States.  Affected  commuter 
operators  when  conducting  operations 
to  or  from  the  United  States  would 
comply  with  the  flag  flight  time 
limitations  and  rest  requirements  of 
subpart  R. 

Additionally,  when  these  operators 
use  these  same  airplanes  for 
nonschcduled  operations,  those 
airplanes  would  be  required  to  comply 


with  supplemental  flight  time 
limitations  and  rest  requirements  of 
subpart  S  of  part  121.  (See  the 
discussion  under  part  119  of  the 
preamble  for  further  information  on  flag 
and  supplemental  operations.) 

The  flight  time  limitations  and  rest 
requirements  for  fiag  and  supplemental 
operations  were  not  updated  in  1985 
when  domestic  limits  were.  In  view  of 
this,  tlie  FAA  is  developing  an  NFRM 
that  it  plans  to  issue  in  mid-1995  that 
would  set  forth  a  common  approach  to 
reduce  the  effects  of  fatigue  on 
crewmembers  in  all  kinds  of  operations 
under  parts  121  and  135. 

Section  135.26t(b)(l)  allows 
scheduled  passenger-carrying 
operations  conducted  solely  within  the 
State  of  Alaska  to  comply  with  the 
nonschcduled  limitations  of  part  135. 
This  rulemaking  does  not  propose  to 
include  an  exception  for  Alaska  under 
part  121  flight  time  limits.  This 
proposal,  in  effect,  would  eliminate  this 
option  in  Alaska  for  scheduled 
passenger-carrying  operations  of 
airplanes  with  10  or  more  passenger 
seats.  The  FAA  believes  this  is 
necessar\'  because  pilots  in  Alaska  are 
flying  in  the  same  type  of  scheduled 
operations  as  pilots  in  other  parts  of  the 
country  and  are  subject  to  the  same 
fatigue  factors.  The  FAA  does,  however, 
recognize  that  Alaskan  operations  pose 
certain  unique  problems,  and  the  FAA 
requests  comments  on  alternatives  that 
could  be  considered. 

V.D.  Age  60  Rule 

Section  121.383  prohibits  a  certificate 
holder  from  using  the  services  of  any 
person  as  a  pilot  on  an  airplane  engaged 
in  operations  under  part  121  if  that 
person  has  reached  his  or  her  60th 
birthday  and  prohibits  any  person  from 
serving  as  a  pilot  on  an  airplane  engaged 
in  part  121  operations  if  that  person  has 
reached  his  or  her  60th  birthday.  Part 
135  does  not  have  any  age  limitation. 
The  FAA  proposes  to  impose  one  age 
limit  on  all  pilots  employed  in  part  121 
operations,  including  those  pilots 
currently  employed  in  certain  part  135 
scheduled  operations. 

The  Age  60  Rule,  as  the  requirement 
has  come  to  be  known,  has  been  the 
subject  of  considerable  attention  by  the 
FAA,  pilot  groups,  and  others.  The  FAA 
is  presently  considering  whether,  in  the 
interest  of  safety,  the  Age  60  rule  should 
be  maintained  as  is  or  revised  to  allow 
pilots  to  continue  to  fly  in  part  121 
operations  past  their  60th  birthday.  If 
the  FAA  determines  that  it  is 
appropriate  to  propose  a  different  age 
limitation,  it  will  propose  to  apply  the 
revised  limitation  to  all  part  121 


operations,  including  those  commuter 
operations  affected  by  this  rule. 

V.E.  Dispatch  System 

Parts  121  and  135  require  operators  to 
exercise  operational  control  over  all 
flights  conducted  by  the  operator. 
Operational  control  is  defined  in  14  CFR 
part  1  as  "the  exercise  of  authority  over 
initiating,  conducting  and  terminating  a 
flight."  Operational  control  consists  of 
making  decisions  and  performing 
activities  on  a  daily  basis  which  are 
necessary  to  operate  specific  flights 
safely.  These  activities  include,  but  are 
not  limited  to,  crew  and  airplane 
scheduling,  reviewing  weather  and 
NOTAM's  (Notices  to  Airmen),  and 
flight  planning.  Operational  control 
systems  vary  according  to  the  kind  of 
operation,  the  complexity  of  operations, 
and  the  means  of  communication  used 
to  exercise  operational  control.  Parts 
121  and  135,  in  pertinent  part,  provide 
for  three  general  types  of  operational 
control  systems:  Aircraft  dispatch,  flight 
following,  and  flight-locating  systems. 

While  part  121  requires  certificate 
holders  conducting  domestic  and  flag 
operations  to  have  aircraft  dispatch 
systems  to  exercise  operational  control 
of  flights,  part  135  does  not.  A 
certificate  holder  that  conducts 
domestic  or  flag  operations  under  part 
121  must  use  a  certificated  aircraft 
dispatcher.  The  aircraft  dispatcher  in 
conjunction  with  the  pilot  in  command 
(PIC),  establishes  the  flight  plan  and 
monitors  the  flight  ft-om  flight  release  to 
flight  completion.  The  aircraft 
dispatcher  provides  the  PIC  with 
information  on  weather  changes,  fuel 
level,  weight  and  balance,  and 
destination  airport  conditions  and 
capabilities;  and,  jointly  with  the  PIC, 
makes  decisions  affecting  the 
continuing  safety  of  the  flight.  Under 
part  135  operations  the  PIC  is  typically 
responsible  for  these  operational  control 
functions.  The  following  sections 
describe  the  three  types  of  operational 
control  in  the  FAR. 

Aircraft  Dispatch  Systems.  Section 
121.395  requires  operators  subject  to  the 
flag  or  domestic  rules  of  part  121  to  use 
certificated  aircraft  dispatchers  who, 
along  with  the  PIC.  under  §§121.533 
and  121.535,  are  jointly  responsible  for 
exercising  operational  control  over 
certain  aspects  of  flights.  A  PIC  may  not 
initiate  or  continue  a  flight  unless  both 
the  PIC  and  the  aircraft  dispatcher 
controlling  the  flight  agree  that  the  flight 
can  be  conducted  safely  as  planned 
under  reported  and  forecast  conditions. 
The  FAR  require  that  both  the  aircraft 
dispatcher  and  the  PIC  sign  a  dispatch 
release.  Section  121.463  requires  that 
each  eiircraft  dispatcher  be  familiar  with 


all  essential  operating  procedures  for 
that  segment  of  the  operation  over 
which  he  or  she  exercises  dispatch 
jurisdiction.  Before  dispatching  any 
flight,  an  aircraft  dispatcher  must  be 
thoroughly  familiar  with  the  en  route 
and  terminal  weather  conditions  and 
the  status  of  communications, 
navigation,  and  airport  facilities. 
Section  121.601  requires  that  the  aircraft 
dispatcher  provide  the  PIC  with  a 
preflight  briefing  on  each  of  these  items. 
An  aircraft  dispatcher  must  monitor  the 
progress  of  each  flight  under  the 
dispatcher's  control  until  the  flight  has 
landed  or  passed  beyond  the 
dispatcher's  area  of  control  or  until  the 
dispatcher  is  relieved  by  another 
dispatcher.  Flight  monitoring,  at  a 
minimum,  must  include  monitoring  the 
flight's  fuel  supply,  remaining  flight 
time,  terminal  weather  trends,  en  route 
winds  and  weather,  and  the  status  of 
airport  and  navigational  facilities. 
Section  121.99  requires  that  rapid  and 
rehable  two-way  radio  communications 
between  each  flight  and  the  dispatcher 
be  available  at  any  time  in  the  flight. 
Once  initiated,  a  flight  must  continue  to 
its  destination  as  planned  and  in 
accordance  with  tlie  conditions  of  the 
dispatch  release  unless,  in  the  opinion 
of  either  the  PIC  or  the  dispatcher,  it  is 
unsafe  to  do  so.  In  such  cases,  the 
dispatch  release  must  be  amended. 
Section  121.557  authorizes  the  PIC  to 
deviate  from  the  conditions  of  the 
dispatch  release  to  the  extent  necessary 
for  safety  in  an  emergency.  When  the 
PIC  exercises  this  authority,  the 
regulation  requires  the  PIC  to  keep  both 
air  traffic  control  (ATC)  and  dispatch 
fully  informed  of  the  progress  of  the        * 
flight. 

Flight  Following  Systems.  Operators 
subject  to  part  121  supplemental  rules 
(charter  operations,  all-cargo  operations, 
etc.)  are  not  required  to  have  dispatch 
systems  because  such  systems  are 
impractical  for  operators  who  do  not  fly 
to  the  same  destinations  on  a  scheduled 
basis.  Section  121.537  requires 
operators  who  are  subject  to  the 
supplemental  rules  of  part  121  to  place 
the  major  responsibility  fdr  operational 
control  of  flights  with  the  director  of 
operations.  The  director  of  operations 
may  delegate  authority  for  the  control  of 
the  flight  to  other  employees  (known  as 
flight  followers).  Flight  following 
personnel  are  not  required  to  be 
certificated  aircraft  dispatchers.  Under  a 
flight  following  system.  PIC's  are 
responsible  for  preflight  planning  and 
for  the  safe  conduct  of  the  flight.  A  PIC 
may  n^  begin  a  flight  unless  the  PIC  is 
thorou^ly  familiar  with  reported  and 
forecast  weather  conditions  on  the  route 
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to  be  flown  and  has  obtaiocd  ail 
available  reports  on  airport  conditions 
and  irregularities  of  navigation  facilities 
that  may  affect  the  safety  of  the  flight. 
A  flight  release  specifying  the 
conditions  under  which  the  flight  will 
be  conducted  is  prepared  and  signed  by 
the  PIC  before  the  flight  mav  dopart. 
Section  121.597(b)  prohibits  ll*i'  IMC 
from  signing  the  release  until  tho 
director  of  operations  or  tho  flight 
follower,  if  delegated  the  authority, 
concurs  that  the  flight  can  be  safoiy 
conducted  as  planned.  During  tho  flight 
the  PIC  must  obtain  any  additional 
available  information  on  meteorological 
conditions  and  navigational  and  airport 
facilities  that  may  affect  tho  safety  of  the 
flight.  Tho  nprrator  is  rrsponsiblo  for 
ensuring  that  the  PIC  has  tho  moans  to 
obtain  this  information.  Tho  operator  is 
not  required  to  provide  the  capability 
for  inflight  radio  communications 
between  the  director  of  operations  or 
flight  follower  and  the  PIC.  The  director 
of  operations  is  responsible  for 
monitoring  the  progress  of  each  flight 
from  its  point  of  origin  to  its  arrival  at 
the  destination. 

Flight  Locating  Systems.  Whilo 
§  135.77  requires  that  each  operator 
exercise  operational  control,  part  135 
does  not  specify  a  particular  moans  of 
exercising  continuous  operational 
control  of  all  aspects  of  the  flight.  Since 
part  135  operations  range  from  visual 
flight  rule  operations  in  simple 
airplanes  to  extended  ovorwater 
operations  in  jet  transport  airplanes,  the 
regulations  allow  the  operator  to  use  a 
means  that  is  appropriate  to  the 
operating  conditions.  Part  135  does  not 
require  operators  to  prepare  a  formal 
release  authorizing  a  specific  flight. 
Section  135.69  requires  that  the  operator 
restrict  or  suspend  operations  when 
either  the  PIC  or  the  operator  becomes 
aware  of  a  hazardous  condition.  Tho 
operator's  manual  must  provide  for 
adequate  briefing  and  trip  planning 
procedures  to  ensure  that  all  safety 
requirements  are  fulfilled.  Part  135 
operators  commonly  delegate  release 
authority  to  PlC's.  Section  135.79 
requires  that  each  operator  maintain  at 
least  a  flight  locating  system  for  those 
flights  for  which  an  FAA  flight  plan  is 
not  filed.  The  system  must  provide  for 
the  timely  notification  of  an  FAA 
facility  or  a  search  and  rescue  facility  if 
an  airplane  is  overdue  or  missing.  Part 
135  operators  may  require  PIC's  to  file 
ATC  flight  plans  as  a  means  of 
complying  with  this  requirement.  Part 
135  operators  are  not  required  to  have 
the  capability  to  contact  flights  while 
they  are  airborne.  Part  135  does  not 
specify  the  qualifications  or  titles  of 


individuals  authorized  to  release  or 
foUov^  flights. 

FAA  Dispatch  Proposal.  Voi 
scheduled  passenger-carr>ing 
operations,  the  safest  means  for 
maintaining  operational  control  is  an 
aircraft  dispatch  system.  This  allows  for 
information  relevant  to  tho  flight  to  be 
accessed  and  passed  on  to  the  pilot 
throughout  the  flight.  It  also  provides 
tho  pilot  with  verification  f)f  pilot 
calculations  related  to  weight  and 
balance,  fuel  load.  etc..  since  these 
detailed  calculations  are  also  performed 
by  the  aircraft  dispatcher.  Weather 
changes  en  route,  airport  and  airport 
facility,  and  other  essential  information 
is  made  available  to  the  pilot  through 
the  dispatcher.  If  an  inflight  emergency 
occurs,  the  pilot  and  the  dispatcher  can 
communicate  on  the  safest  mt'asures  to 
follow. 

While  the  safety  benefits  of  a  dispatch 
system  are  significant,  there  is 
substantial  cost  involved  in  establishing 
a  dispatch  system  because  dispatchers 
must  be  hired  and  trained  and  dispatch 
centers  and  equipment  must  be 
available  for  communicating.  In 
addition,  some  part  135  operators  who 
would  be  subject  to  part  121 
requirements  as  a  result  of  this 
rulemaking  already  use  an  aircraft 
dispatch  system. 

The  Congressional  hearings  on 
commuter  operations  included 
presentations  directly  related  to 
requiring  dispatchers  for  commuter 
operations  conducted  under  part  135. 
Arguments  for  part  135  dispatchers 
included  the  following:  (1)  NTSB  said 
that  a  lack  of  direct  management 
oversight  and  inexperienced  crews  may 
have  contributed  to  some  part  135 
commuter  accidents  and  that  a 
dispatcher  may  provide  an  additional 
safety  enhancement;  (2)  tho  Airline 
Dispatchers  Federation  (ADF)  said  that 
dispatchers  can  prevent  accidents  by 
assisting  the  pilot  with  preflighl 
planning  and  providing  safety 
information  throughout  flights.  ADF 
added  that  using  dispatchers  would  not 
be  costly  because  carriers  would  save 
fuel.  They  also  said  that  sufficient  staff 
may  already  exist  to  handle  dispatcher 
duties.  ADF  representatives  testified 
that  pilots  should  fly  the  airplane  and 
let  dispatchers  take  over  some  of  the 
traditional  pilot  workload  (e.g.,  flight 
planning  to  include  fuel  planning, 
weather  checks,  weight  and  balance 
calculations). 

Contrary  to  ADF's  suggestion  about 
dispatchers  taking  over  some  of  the 
pilots'  work  load,  the  FAA  believes  that, 
although  the  aircraft  dispatcher  initially 
performs  certain  calculations,  the  pilot 
is  still  required  to  check  the  dispatcher's 


calculations  before  flight.  The 
redundancy  of  the  dispatch  system 
provides  assurance  that  the  calculations 
are  accurate.  This  is  especially 
important  in  fast  turn-arounds.  common 
in  commuter  operations. 

The  NTSB  safety  study  on  commuter 
airline  safety  (as  cited  earlier)  reports 
that  for  20  commuter  airlines  that  were 
surveyed:  4  provide  licensed  dispatch 
services  (these  4  also  conduct  part  121 
scheduled  operations);  16  provide 
.weather  information  to  the  pilot  at  each 
station  through  computerized  services, 
station  agents,  or  ramp  personnel;  at  19 
airlines,  the  pilots  calculate  weight  and 
balance  for  each  flight;  and  at  1 1 
airlines,  the  pilots  are  responsible  for 
calculating  the  minimum  fuel  load  for 
each  flight. 

The  NTSB  found  that  pressures  cm 
part  135  pilots  to  accomplish  several 
tasks — such  as  obtaining  weather 
information,  calculating  minimum  fuel 
load,  and  calculating  weight  and 
balances — between  flights  in  short 
periods  of  time  increase  the  risk  of 
critical  mistakes  that  could  jeopardize 
safctv- 

Pifot  responses  to  questions  in  the 
survey  about  dispatch  services  and 
comments  made  during  a  public  forum 
conducted  by  NTSB  indicated  that  it 
was  extremely  difficult  for  the  pilots  to 
accomplish  the  tasks  correctly  in  the 
amount  of  time  they  had  during  turn- 
arounds. Pressure  to  perform  the  tasks 
rapidly  is  most  extreme  for  newly 
employed  captains  and  first  officers 
who  are  concerned  that  their 
performance  evaluations  will  suffer  if 
they  are  responsible  for  flight  delays. 
Pilots  reported  that  they  would  feel 
more  confident  if  their  weight  and 
balance  and  fuel  calculations  were 
verified  by  a  trained  and  licensed 
dispatcher. 

The  NTSB  safety  study 
recommendations  include  requiring 
principal  operations  inspectors  to 
periodicalfy  review  air  carrier  flight 
operations  policies  and  practices 
concerning  pilot  tasks  performed 
between  flights  to  ensure  that  carriers 
provide  pilots  with  adequate  resources 
(such  as  time  and  personnel)  to 
accomplish  those  tasks.  (NTSB 
recommendation  A-94-193) 

To  correct  these  identified  problems, 
the  proposed  rule  would  require  all 
affected  commuters  to  meet  all  part  121 
dispatch  requirements,  including 
dispatcher  qualification  requirements, 
recordkeeping,  r  nd  flight  release 
requirements.  Affected  commuters  who 
would  conduct  some  nonscheduled 
flights  under  part  121  supplemental 
rules  could  use  a  flight  following 
method  for  the  nonscheduled  flights. 


The  FAA  does,  however,  recognize  that 
Alaskan  operations  pose  certain  unique 
problems,  and  the  FAA  requests 
comments  on  alternatives  that  could  be 
considered. 

V.F.  Major  Equipment  Items 

Part  121.  subpart  K.  contains  certain 
equipment  requirements  for  airplanes 
operated  under  that  part.  Some  of  these 
items  of  equipment  are  considered 
major  because  they  are  relatively  costly 
to  buy  and  install  and  they  provide 
major  safety  benefits.  These  items 
include  flight  data  recorders  (§§  121.343 
and  135.152).  traffic  alert  and  collision 
avoidance  system  (§§121.356  and 
135.180).  airborne  weather  radar 
{§§  121.357  and  135.173).  low  altitude 
windshear  (§  121.358),  and  cockpit 
voice  recorders  (§§  121.359  and 
135.151).  Of  the  above  items,  airborne 
weather  radar  is  the  only  equipment 
requirement  that  would  be  added  for  10- 
to  19- passenger-configurated  airplanes 
under  this  proposal.  Each  major 
equipment  requirement  affected  or  not 
affected  by  the  proposed  rule  is 
discussed  below. 

Flight  Data  Recorders  (FDR).  FDR  are 
required  in  part  121  for  all  large 
airplanes.  Stated  simply,  the  regulations 
require  operators  to  equip  certain 
airplanes  at  specified  times  with  digital 
FDR  that  have  6, 1 1 ,  or  1 7  data 
parameters  depending  on  the  date  of 
type  certification  or  manufacture  of  the 
airplane.  FDR  are  required  in  part  135 
for  multiengine  turbine-powered 
airplanes  with  a  passenger-seating 
configuration  of  10  to  19  seats  that  were 
brought  on  to  the  U.S.  register  after 
October  11.  1991.  This  means  that 
airplanes  manufactured  after  that  date 
or  brought  into  the  country  and 
registered  after  that  date  must  have  FDR. 
but  airplanes  previously  registered  do 
not  have  to  be  retrofitted  with  FDR. 
Airplanes  having  a  passenger- seating 
configuration  of  20  or  more  seats  must 
be  equipped  with  FDR  no  matter  when 
they  were  registered. 

FDR  are  an  essential  tool  for 
determining  the  causes  of  airplane 
accidents.  As  cockpit  technology  has 
advanced  FDR  have  been  developed  to 
capture  more  information  on  the  flight 
characteristics  of  an  airplane  and 
thereby  yield  more  helpful  information 
in  determining  the  causes  of  accidents. 

Concurrent  with  this  rulemaking,  the 
FAA  had  determined  that  the  FDR 
regulations  in  part  121  need  to  be 
updated  to  address  technological 
advances  in  airplanes  and  FDR 
equipment.  The  FAA  had  made  a 
preliminary  decision  to  issue  a  proposal 
on  FDR  in  the  near  future.  Subsequent 
to  its  review,  the  NTSB,  on  February  22, 


1995,  issued  three  recommendations 
concerning  FDR  changes,  and  a  public 
meeting  is  scheduled  for  April  20. 1995. 
In  light  of  these  developments,  it  would 
not  be  prudent  to  require  affected 
operators  to  comply  with  current  part 
121  requirements  at  this  time.  This 
proposal  would  therefore  maintain  the 
status  quo  on  FDR  requirements, 
pending  future  rulemaking. 

Traffic  Alert  and  Collision  Avoidance 
System  (TCAS).  Both  parts  121 
(§  121.356)  and  135  (§135.180)  require 
TCAS.  Section  121.356(a)  requires 
TCAS  II  with  an  appropriate  class  of 
Mode  S  transponders  for  airplanes  with 
more  than  30  seats.  Section  121.356(b) 
requires  passenger  or  combination 
cargo/ passenger  airplanes  with  seating 
configurations  of  10  to  30  seats  to  have 
an  approved  TCAS  by  December  31, 
1995  (59  FR  67584;  December  29, 1994). 

In  both  part  121  and  part  135.  a  TCAS 
II  System  installed  in  a  10-  to  30-seat 
airplane  must  be  caprable  of 
coordinating  with  TCAS  units  that  meet 
TSOC-119. 

Section  121.356(c)  requires  that  the 
manuals  required  by  §  121.131  shall 
contain  certain  information  in  the  TCAS 
II  System.  Section  135.180(b)  has  a 
similar  requirement  stating  that  the 
flight  manual  required  by  §  135.21  shall 
contain  certain  information  on  TCAS  I. 

Since  the  requirements  for  10-  to  30- 
seat  airplanes  are  substantially  the 
same,  affected  commuters  would  be  able 
to  comply  with  the  part  121 
requirements.  The  manual  requirements 
in  part  121  would  be  updated  to  apply 
to  TCAS  I  as  well  as  TCAS  II. 

Airborne  Weather  Radar.  Section 
121.357  requires  an  approved  airborne 
weather  radar  on  all  transport  category 
airplanes.  Part  135  has  requirements 
identical  to  part  121  for  large  transport 
category  airplanes  in  passenger 
operations  (§  135.175),  but  part  135 
requirements  are  less  restrictive  for 
airplanes  with  a  passenger-seating 
configuration  of  10  to  19  seats  (that  is, 
nontransport  category)  (§  135.173). 
These  airplanes  may  have  either 
airborne  weather  radar  or  airborne 
thunderstorm  detection  equipment. 
Both  parts  121  and  135  contain 
exceptions  for  operations  in  the  states  of 
Hawaii  and  Alaska  and  parts  of  Canada. 

While  most  commuters  operating 
under  part  135  probably  have  airborne 
weather  radar,  some  of  the  10-  to  19- 
passenger-seat  airplanes  may  not. 
Airborne  weather  radar  provides  a 
higher  level  of  safety  than  thunderstorm 
detection  equipment  because  it  provides 
pilots  with  a  more  accurate  presentation 
of  the  relative  location  and  distance  of 
potentially  severe  weather  conditions. 
Radar  may  be  tilted  up  or  down  to  show 


the  maximum  tops  of  thunderstorm 
areas  and  may  be  adjusted  to  display  the 
relative  density  and  strength  of  the  area 
of  potentially  severe  weather.  With 
radar  in  an  aircraft  it  is  feasible  to 
maneuver  safely  through  an 
unanticipated  entrance  into  severe 
weather  conditions. 

This  proposal  would  require  all 
affected  operators  to  have  airborne 
weather  radar  on  their  airplanes. 

Low-Altitude  IVindshear.  Low-altitude 
windshear  equipment  provides  a 
warning  to  the  flightcrew  if  windshear 
is  in  the  area  and  provides  guidance  for 
avoiding  windshear.  Section  121.358 
requires  low-altitude  windshear 
equipment  on  turbine-powered 
airplanes.  The  definition  in 
§  121.358(d)(1)  for  turbine-powered 
excludes  turbopropeller-powered  and 
piston-powered  airplanes.  Part  135  does 
not  require  low-altitude  windshear 
equipment.  Both  part  121  and  part  135 
(§§  121.404  and  135.10)  require 
windshear  training  for  crewmembers; 
part  121  requires  ground  and  fiight 
(simulator)  training  while  part  135 
requires  ground  training. 

The  proposed  rule  would  not  require 
low-altitude  windshear  equipment  for 
turbopropeller-powered  or  piston- 
powered  airplanes  since  these  airplanes 
are  already  excluded  under  the  part  121 
definition.  The  performance 
characteristics  of  these  airplanes  make 
them  better  able  to  escape  from  an 
inadvertent  windshear  encounter.  The 
turbopropeller  engines  and  straighter 
wings  of  these  airplanes  enable  lift  and 
acceleration  to  be  more  immediately 
applied,  thus  making  the  airplanes 
better  able  to  escape  from  inadvertent 
windshear  encounters. 

If  any  turbojet-powered  airplane  is 
being  used  in  scheduled  passenger- 
carrying  operations  under  part  135.  it 
would  have  to  comply  with  the  part  121 
low-altitude  windshear  equipment 
requirements.  The  FAA  requests 
information  on  any  operator  who  would 
be  affected  by  this  requirement. 

Cockpit  Voice  Recorders  (C\ '.'?  /  C\'R 
provide  accident  investigators  vMih 
information  about  the  flight  which  helps 
to  determine  the  cause  of  an  accident  or 
incident  and  thereby  helps  to  prevent 
future  accidents. 

Section  121.359  requires  CVR  on  all 
large  turbine-engine-powered  airplanes 
and  on  large  pressurized  airplanes  with 
four  reciprocating  engines.  Section 
135.151(a)  requires  one  standard  of  CVR 
on  all  multiengine  turbine-powered 
airplanes  or  rotorcraft  having  a 
passenger-seating  configuration  of  six  or 
more  and  for  which  two  pilots  are 
required  by  type  certification,  and 
§  135.151(b)  requires  another  standard 
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for  all  multiengine  turbine-powered 
airplanes  or  rotorcraft  having  a  seating 
conflguration  of  20  or  more  seats. 

The  proposed  rule  would  not  change 
current  CVR  requirements.  These 
standards,  updated  in  1988,  continue  to 
be  appropriate  to  the  types  of  operations 
involved.  The  requirements  now  in  part 
135  for  10-  to  19-seat  airplanes  would  be 
incorporated  into  part  121  under  the 
proposed  rule. 

V.G.  Airports 

Section  121.590  requires  that  no  air 
carrier  or  pilot  conducting  operations 
under  part  121  may  operate  an  airplane 
into  a  land  airport  in  the  U.S.  (or 
territory,  etc.)  unless  the  airport  is 
certificated  under  14  CFR  part  139. 
Section  135.229  states  that  no  certificate 
holder  may  use  any  airport  unless  it  is 
adequate  for  the  proposed  operation. 

Part  139  prescribes  regulations 
governing  the  certification  and 
operation  of  land  airports  that  are 
served  by  any  scheduled  or 
nonscheduled  passenger  air  carrier 
operating  airplanes  with  a  seating 
capacity  of  more  than  30  passengers. 
Therefore,  part  135  commuter  operators 
may  use  airports  that  are  not  FAA 
certificated. 

Part  139  contains  requirements  for 
aircraft  rescue  and  fire  fighting 
equipment,  airport  guidance  signs, 
airfield  inspection  procedures,  airport 
staff  training,  airfield  discrepancy 
reporting  (Notices  to  Airmen),  airfield 
pavement  maintenance  standards, 
emergency  plans,  snow  and  ice  control 
plans,  and  runway  and  taxiway 
standards. 

The  statutory  authority  for  the  FAA  to 
certificate  airports,  as  specified  in  49 
U.S.C.  44706(a).  limits  that  authority  to 
an  airport  "that  serves  an  air  carrier 
operating  aircraft  designed  for  at  least 
31  passenger  seats."  The  NTSB  has 
recommended  that  the  FAA  seek 
legislative  expansion  of  the  statute  to 
include  in  the  Airport  Certification 
Program  all  airports  served  by  air 
carriers  that  provide  scheduled 
passenger  carrying  service  and  revise 
part  1 35  to  permit  scheduled  passenger 
operations  only  into  airports  certificated 
under  the  standards  inpart  139. 

In  response  to  the  NTSB 
recommendation,  the  FAA  in 
conjunction  with  the  Department  of 
Transportation,  is  proposing  legislation 
which  would  grant  the  agency  the 
authority  to  certificate  any  airport 
which  receives  scheduled  service  by  an 
air  carrier  utilizing  airplanes  designed 
for  10  or  more  passenger  seats.  If 
approved,  this  legislation  would  add 
approximately  200  airports  to  the  FAA's 
airport  certification  program. 


Until  such  legislation  is  enacted, 
according  to  the  proposed  rule,  affected 
commuters  would  be  permitted  to 
operate  into  other  than  part  1 39 
certificated  airports.  Should  the  FAA 
receive  expanded  authority  over  airport 
certification,  the  FAA  would,  through 
rulemaking,  propose  standards  that  are 
sufficiently  flexible  to  cover  the  range  of 
airports  presently  served  under  part 
135.  These  standards  could  not,  in  all 
cases,  be  at  the  level  currently  required 
under  part  139  for  part  121  operations. 

In  anticipation  of  receiving  the 
necessary  legislative  authority,  the  FAA 
has  proposed  a  task  to  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  The  task  requests  ARAC  to 
recommend  what  requirements  in  part 
139  should  be  applicable  to  these 
airports.  In  making  these 
recommendations  ARAC  is  to  consider 
accepted  industry  practices  regarding 
airport  safety,  personnel  available  at 
these  airports,  costs  associated  with 
meeting  these  requirements  (e.g., 
capital,  operating,  and  maintenance 
costs),  and  the  types  of  accidents/ 
incidents  that  have  occurred  at  these 
airports.  The  ARAC  task  allows  all 
segments  of  the  industry  the 
opportunity  to  provide  input  into  this 
effort  at  the  earliest  stages  and  will  ser\e 
as  the  basis  for  rulemaking  if  the 
legislative  authority  is  granted. 

V.H.  Proposed  Effective  Date  and 
Compliance  Schedule 

The  FAA  proposes  an  effective  date  of 
30  days  and  a  general  compliance  date 
of  1  year.  The  FAA  also  proposes 
delayed  compliance  dates  for  certain- 
actions  as  listed  below.  Proposed 
§§  121.2  and  135.2  set  out  the 
compliance  schedule  and  an  accelerated 
compliance  option,  as  discussed  below. 

Under  the  proposal,  affected  operators 
would  comply  with  each  requirement  in 
part  121  unless  an  exception  is  provided 
in  part  121.  Therefore,  it  is  important  for 
affected  operators  to  examine  and 
comment  on  the  potential  impact  on 
their  operations  of  every  part  121 
requirement  and  not  just  those 
requirements  specifically  discussed  in 
this  NPRM. 

It  is  the  FAA's  intention  that  if  a  final 
rule  is  adopted  as  a  result  of  this  NPRM. 
the  final  rule  would  be  published  not 
later  than  December  31 .  1995.  and  that 
within  1  year  of  that  date,  that  is.  by 
December  31,  1996,  all  affected 
operators  that  have  air  carrier 
certification  or  operating  certificates 
issued  under  part  135  at  the  time  of 
publication  would  have  completed  the 
approval  process  and  obtained  new 
operations  specifications  giving  them 


authority  to  conduct  domestic  or  flag 
operations  under  part  121. 

Under  this  proposal,  persons  who 
submit  applications  for  or  obtain  air 
carrier  certificates  or  operating 
certificates  after  30  days  after  the 
effective  of  the  final  rule  would  be 
required  to  obtain  part  121  operations 
specifications;  however,  these  new 
entrants  would  meet  the  same 
requirements  as  the  affected  commuters, 
i.e.,  delayed  dates  for  compliance  and 
retrofit. 

The  FAA  proposes  longer  compliance 
dates  than  the  proposed  1-year  general 
compliance  date  for  some  equipment 
requirements.  These  requirements, 
which  fall  into  two  categories,  retrofit 
requirements  and  requirements  for 
newly  manufactured  airplanes,  are 
explained  later  in  the  preamble  under 
the  applicable  part  121  subpart  and  are 
set  out  in  proposed  §§  121.2  and  135.2 
(these  two  sections  are  identical).  In 
each  case,  the  FAA  has  calculated  the 
compliance  time  in  consideration  that. 
even  if  each  of  the  retrofits  were  to  be 
started  immediately,  it  would  take 
considerable  time  to  accomplish  them 
fleet-wide.  Factors  that  mitigate  for  a 
period  longer  than  one  year  include: 

•  The  necessity  for  redesign  of 
approved  structures  and  systems,  and 
the  extent  of  those  redesigns. 

•  The  requirement  to  test  such 
redesigns,  including  the  effect  of  the 
redesign  on  other  systems. 

•  The  availability  of  FAA  resources 
for  witnessing  tests  and  for  making 
findings  of  compliance. 

•  The  labor  and  airplane  downtime 
necessary  to  accomplish  the  retrofits. 

•  The  availability  (or  lack  thereof)  of 
appropriate  materials  and  parts,  and 
qualified  designers  and  installers.  The 
short  lead  times  from  suppliers  and 
other  entities  not  subject  to  direct 
control  of  operators  are  also  releveni, 
especially  since  affected  operators  may 
be  competing  for  the  same  resources. 

•  The  effect  of  achieving  complianc:e 
of  other  requirements  that  would  be 
imposed  by  this  or  other  rulemakings. 
(For  example,  the  compliance  period  for 
the  proposed  requirements  for 
fiammability  for  compliant  seat 
cushions  and  flotation-capable  seat 
cushions  would  coincide.) 

The  longer  compliance  times  are 
summarized  as  follows: 

Two-year  retrofit  period.  The 
following  would  require  to  be  retrofitted 
within  2  years  after  the  publication  date 
of  the  final  rule: 

•  Landing  gear  aural  warning  device 
(§121.289). 

•  Ditching  emergency  exits 
requirements  in  §^25. 807(e) 
(§121.293(aH. 


•  Lavatory  fire  protection  (§  121.308). 

•  Floor  proximity  lighting,  emergency 
exit  handle  illumination,  and  interior 
and  exterior  emergency  lighting 

(§  121.310  (c),(d),(e),  and  (h)). 

•  Passenger  seat  cushion  fiammability 
and  flotation  (§§  121.312(c)  and 
121.340). 

•  Protective  breathing  equipment 
(§  121.337(b)). 

For  example,  compliance  with  the 
lavatory  fire  protection  requirements 
would  include  redesigning  existing 
lavatories  to  incorporate  automatic  fire 
extinguishers  and  other  hardware, 
where  none  had  existed  before.  In 
attempting  to  comply  with  the 
passenger  seat  cushion  requirements, 
affected  operators  may  end  up 
competing  for  suppliers'  cushion 
materials.  The  incorporation  of  PBE 
equipment  in  cockpits,  where  space 
may  be  scarce,  may  necessitate  design 
compromises  that  must  be  carefully 
evaluated. 

Four  year  retrofit.  The  following 
would  be  required  to  be  retrofitted 
within  4  years  after  the  publication  date 
of  the  final  rule: 

•  Pilot  heat  indication  system 
(§121.342). 

Additional  factors  may  mitigate  for 
proposing  requirements  to  apply  only  to 
newly  manufactured  airplanes.  In 
addition  to  consideration  of  the  extent 
of  redesigning  and  replacing  existing 
systems  and  structures,  the  need  to 
revise  and  re-tool  manufacturing 
processes  frequently  will  be  relevant. 

Newly  manufactured  within  1  year. 
The  following  would  be  required  of 
newly  manufactured  airplanes  operated 
in  scheduled  service  1  year  after  the 
publication  date  of  the  final  rule: 

•  Safety  belts  and  shoulder  harnesses 
(§121.311(f)). 

Compliance  with  this  requirement 
would  mandate  that  use  of  each  belt  and 
harness  system,  when  buckled,  allows 
each  flight  crewmember  to  perform  their 
duties,  including  reaching  controls  on 
the  flight  deck;  this  may  entail  a 
redesign  to  ensure  the  proper 
crewmember-to-control  interface. 

Newly  manufactured  within  4  years. 
The  following  would  be  required  of 
newly  manufactured  airplanes  operated 
in  scheduled  service  4  years  after  the 
publication  date  of  the  final  rule: 

•  Takeoff  warning  system 
(§  121.293(b)). 

•  Compartment  interior  flammabilitv 
(§  121.312(a)). 

•  Cargo  and  baggage  compartments 
(§121.314). 

Compliance  with  the  cargo  and 
baggage  compartment  requirements,  for 
example,  would  involve  redesigning  the 
airplanes  to  incorporate  detector  and 


extinguisher  systems;  in  addition,  new 
compartment  liner  materials  would  be 
incorporated.  Compliance  would  likely 
necessitate  the  incorporation  of 
redesigned  mechanical,  structural,  and 
electrical  systems  to  support  the  new 
systems.  Designs  and  materials  that 
have  been  approved  for  transport 
category  airplanes  may  or  may  not 
"work"  in  other  certificated  airplanes; 
design  and  testing  resources  would  be 
expended  to  confirm  whether  they  do. 
Space  within  the  fuselages  of  affected 
airplanes  will  likely  be  at  a  premium, 
thus  limiting  many  design  alternatives. 
The  availability  of  (or  lack  thereof) 
design,  part,  and  material  support  may 
be  noticeably  affected  by  competition 
for  them  among  several  operators. 

To  ensure  an  orderly  transition  to  part 
121  operations,  the  FAA  proposes  that 
a  transition  plan  be  submitted  by  each 
affected  commuter  within  60  days  of  the 
publication  date  of  the  final  rule.  Such 
a  plan  would  enable  operators  to 
transition  to  part  121  operations 
efficiently  and  methodically,  while 
giving  the  FAA  the  information  it  needs 
to  allocate  FAA  inspector  resources 
appropriately  to  ensure  that  all  affected 
commuters  receive  both  help  and 
oversight  as  they  move  to  part  121 
operations. 

Proposed  §§  121.2(g)  and  135.2(g)  set 
out  the  elements  of  the  transition  plan. 
It  must  contain  a  calendar  of  events  and 
show  detailed  plans  for  obtaining  new- 
part  121  operations  specifications, 
showing  compliance  with  all  applicable 
part  121  requirements,  and  purchasing 
and  installing  equipment  within  the 
time  allowed  for  each  equipment 
requirement.  Specific  discussion  of  such 
items  as  developing  and  implementing 
a  dispatch  system,  updating  manuals  to 
meet  part  121  requirements,  and 
conducting  any  necessary  proving  tests 
would  be  included  in  the  plan.  The  plan 
should  also  address  how  compliance 
with  this  rule  would  be  coordinated 
with  the  implementation  of  the  new  rule 
requiring  training  under  part  121, 
subparts  N  and  O.  (See  discussion  under 
"FAA  Related  Actions."  above.) 

The  FAA  requests  comments  on  the 
proposed  effective  date  and  compliance 
schedule.  The  FAA  encourages  affected 
operators  to  achieve  compliance  sooner 
than  the  1-year  general  compliance  date 
and  delayed  compliance  dates  and 
would  like  to  provide  incentives  that 
the  FAA  can  reasonably  provide.  The 
FAA  requests  comments  on  possible 
incentives  for  early  compliance. 


VI.  Discussion  of  Specific  Proposals 

VI.A.  Part  119— Certification:  Air 
Carriers  and  Commercial  Operators: 
Summary 

Purpose  of  Part  119.  Part  119  is  a 
proposed  new  part  that  consolidates 
into  one  part  the  certification  and 
operations  specifications  requirements 
for  persons  who  operate  under  parts  121 
and  135.  These  regulations  are  currently 
in  SFAR  38-2.  which  replaced  the 
certification  and  operations 
specification  requirements  in  parts  121 
and  135  in  response  to  the  Airline 
Deregulation  Act  of  1978. 

Part  119  was  originally  proposed  in 
1988  (53  FR  39853;  October  12,  1988; 
Docket  No.  25713).  Based  on  comments 
received  op  the  definition  of  "scheduled 
operation"  in  the  NPRM.  the  FAA 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  in  1993 
(58  FR  32248;  June  8.  1993;  Docket  No. 
25713). 

In  this  NPRM,  the  FAA  is 
republishing  the  entire  text  of  part  119 
for  comment  because  of  the  length  of 
time  since  the  first  NPRM,  the  number 
of  changes  that  have  been  made  to  the 
proposed  text,  and  the  significance  of 
the  changes  to  part  119  that  are 
proposed  as  a  result  of  this  NPRM. 

In  this  section  of  the  preamble, 
changes  to  proposed  part  119  that  are 
the  result  of  this  NPRM  are  explained. 
Other  changes  to  part  119  that  are  not 
related  to  this  NPRM  are  discussed  later 
in  the  preamble,  after  the  discussion  of 
the  proposed  changes  to  parts  121  and 
135. 

The  FAA  requests  comments  on  all 
aspects  of  part  119.  However,  comments 
already  received  on  the  first  NPRM  and 
the  SNPRM  for  part  119  will  be 
considered  before  issuing  part  119  as  a 
final  rule;  therefore,  commenters  do  not 
need  to  repeat  statements  already 
submitted  to  the  FAA. 

Changes  to  Part  119  as  a  Result  of  this 
NPRM.  Proposed  §  119.3  contains 
definitions  for  the  5  kinds  of  operations 
conducted  under  parts  121  and  135 
(Domestic.  Flag,  and  Supplemental  in 
part  121  and  Commuter  and  On-demand 
in  part  135).  The  FAA  proposes  to  move 
the  affected  commuters  to  part  121  by 
changing  the  definitions  for  "Commuter 
operations."  "Domestic  operations." 
and  "Flag  operations." 

The  most  important  change  to  the 
proposed  definitions  of  "domestic 
operations"  and  "flag  operations"  is  that 
instead  of  applying  to  airplanes  with 
more  than  30  passenger  seats,  the 
definitions  would  apply  to  airplanes 
with  more  than  9  passenger  seats. 
However,  scheduled  passenger-carrying 
operations  conducted  with  turbojet- 
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powered  airplanes  are  defined  as 
"domestic  operations,"  or  "flag 
operations."  regardless  of  the  number  of 
passenger  seals.  Minor  changes  are  also 
made  in  the  part  of  the  definitions  that 
specifically  identify  which  operations 
are  considered  "domestic"  and  "flag." 
"Domestic  operations"  generally  mean 
operations  are  conducted  between 
points  within  the  48  contiguous  states 
and  the  District  of  Columbia,  or  between 
any  two  points  within  any  state, 
territory  or  possession  of  the  U.S.  "Flag 
o[)erat)ons"  generally  mean  operations 
conducted  between  any  point  within 
Alaska  or  Hawaii,  or  any  territory  or 
possession  of  the  U.S.,  and  any  point 
outside  the  U.S.,  Alaska.  Hawaii,  or 
possession  of  the  U.S. — and.  any  point 
outside  Alaska,  Hawaii,  or  any  territory 
or  possession  of  the  U.S.  Flag  operations 
also  include  operations  conducted 
between  any  point  within  the  48 
contiguous  states  or  the  District  of 
Columbia  and  any  points  outside  the 
contiguous  states  or  the  District  of 
Columbia. 

The  definition  of  "commuter 
operation"  would  be  changed  so  that 
smaller  airplanes  used  in  scheduled 
passenger  operations  would  be 
considered  commuter — those  conducted 
with  airplanes  that  have  9  or  less 
passenger  seats,  except  for  turbojet- 
powered  airplanes,  as  explained  above, 
and  those  that  are  conducted  with 
rotorcraft,  regardless  of  the  size. 

A  change  to  the  definition  of 
"scheduled  operation"  may  have  an 
effect  on  certain  operations  that  are  not 
currently  considered  "commuter 
operations."  Under  SFAR  38-2  and  as 
previously  proposed  in  part  119,  the 
only  operations  that  are  considered 
commuter  are  those  with  a  frequency  of 
operations  of  at  least  five  round  trips 
per  week  on  at  least  one  route  between 
two  or  more  points  according  to . 
published  flight  schedules.  Scheduled 
operations  with  a  lesser  frequency  are 


conducted  under  the  on-demand  rules. 
In  this  NPRM.  the  FAA  proposes  to 
eliminate  the  frequency  test  so  that  an 
operation  with  as  few  as  one  scheduled 
flight  per  week  would  have  to  be 
conducted  under  either  the  commuter 
rules  of  part  135  (for  airplanes 
configured  with  9  or  fewer  passenger 
seats)  or  the  domestic  or  flag  rules  of 
part  121  (for  airplanes  configiu^d  with 
more  than  9  passenger  scats).  This 
change  is  being  proposed  so  that  all 
scheduled  passenger  operators  would  be 
required  to  follow  the  applicable  rules, 
i.e..  domestic,  flag,  or  commuter.  The 
FAA  is  not  aware  of  any  operations  that 
would  be  affected  by  eliminating  the 
frequency  test  and  specifically  requests 
comments  on  the  impact  of  this 
proposed  change. 

The  definitions  of  "on-demand 
operation"  and  "supplemental 
operation"  have  been  rewritten  to  make 
it  clearer  which  operations  fall  into 
these  categories.  They  have  not  changed 
significantly  from  current  rules  or  from 
the  NPRM,  except  for  one  important 
difference.  This  NPRM  does  not  change 
the  basic  dividing  line  between  on- 
demand  and  supplemental  operations 
(more  than  a  30-passenger-seat 
configuration  or  more  than  7,500  pound 
payload  capacity  is  a  supplemental 
operation),  except  that  if  a  specific 
airplane  with  a  passenger-seating 
configuration  of  10  to  30  seats  is  used 
in  domestic  or  flag  operatidns  as  a  result 
of  this  rule,  any  nonscheduled  operation 
conducted  with  that  airplane  must  be 
conducted  under  the  part  121 
supplemental  rules,  instead  of  under  the 
on-demand  rules  of  part  135.  This  is 
necessary  because  an  airplane  must  be 
listed  in  a  certificate  holder's  operations 
specifications  as  either  a  part  121  or  a 
part  135  airplane;  it  cannot  be  switched 
back  and  forth  between  parts  without  a 
major  investment  of  time  and  resources 
by  both  the  operator  and  the  FAA. 
Switching  between  parts  entails  many 


things,  including  airplane  conformity 
checks,  equipment  checks,  and  record 
checks. 

Section  119.21  contains  the  regulatory 
roadmap  that  requires  domestic,  flag, 
and  supplemental  operations  to  be 
conducted  under  paii  121  and 
commuter  and  on-demand  operations  to 
be  conducted  under  part  135.  (See  also 
Table  2  for  a  visual  aid  to  the  operating 
rules  that  apply  to  different  kinds  of 
operations.)  This  section  has  been 
reorganized  and  rewritten  to  make  it 
easier  to  follow.  It  contains  a  provision 
that  allows  commuter  operations  to  be 
conducted  under  domestic  or  flag  rules, 
if  the  certificate  holder  obtains 
authorization  from  the  Administrator. 
Likewise,  part  135  on-demand 
operations  may  be  conducted  under  the 
supplemental  rules  of  part  1 2 1 ,  if  the 
certificate  holder  obtains  authorization 
from  the  Administrator. 

Section  119.49,  Contents  of 
Operations  Specifications,  specifies  all 
of  the  items  that  are  listed  in  each 
certificate  holder's  operations 
specifications.  Although  no  substantive 
changes  are  being  proposed  for  this 
section,  affected  commuters  should 
carefully  review  this  section  because 
they  would  need  to  obtain  revised 
operations  specifications  that  allow 
them  to  conduct  of>erations  under  part 
121.  Generally,  affected  commuters  who 
conduct  domestic  operations  would 
need  to  obtain  operations  specifications 
for  domestic  operations,  while  affected 
commuters  who  operate  internationally 
would  need  to  obtain  operations 
specifications  for  flag  operations.  The 
items  included  in  operations 
specifications  for  commuter  of>erations 
are  the  same  as  for  domestic  and  flag 
operations  except  that,  under 
§  119.49(a)(4).  domestic  >ind  flag 
operations  must  also  list  provisional 
and  refueling  airports.  Affected 
commuters  would  need  to  identify  these 
airports  for  their  operations. 


Table  2.— Operating  Rules  That  Apply  for  Different  Kinds  of  Operations 


Si2e/weigtit  of  aircraft 

Part  121  domes- 
tic (Scheduled) 

Pan  121  flag 
(Scheduled) 

Pan  121  sup- 
plemental (Not 
scheduled) 

Part  135  com- 
muter (Sched- 
uled) 

Part  135  on-de- 
mand (Not 
scheduled) 

Part  125  (Not 
scheduled) 

Airplapes  (Common  Carriage): 

<9  seats  arxJ  <7500  lbs 

10-30  seats  and  <7500  bs 
>30  seats  or  >7500  lt)s  

Airplanes  (When  common  car- 
nage IS  rrot  involved): 

<2Q  seats  or  <6000  Its  

>20  seats  Of  ^6000  lbs    

No' 

Yes  

Yes  

No 

No 

No '  

Yes  

Yes  

No 

No 

No»  

No2  

Yes 

No 

No 

Yes'  

No 

No 

No 

No 

Yes' 

Yes?  ...„ 

No 

Yes 

No 

No 
No 
No 

No 
Yes 

Table  2.— Operating  Rules  That  Apply  for  Different  Kinds  of  Operations— Continued 


Size/weight  of  aircraft 


Rotorcraft: 

Common  carnage  and 
when  common  carriage  is 
not  involved. 


Part  121  domes- 
tic (Scheduled) 


No 


Part  121  flag 
(Scheduled) 


No 


Part  121  sup- 
plemental (Not 
scfieduted) 


No 


Part  135  com- 
muter (Sched- 
uled) 


Yes 


Part  135  on-de- 
mand (Not 
scheduled) 


Yes 


Part  125  (Not 
scheduled) 


No 


pa^to^?°c5S^'^  ^'^^"^^  "^  '"  ^''^"'^^  passenger-carrying  operations  must  comply  with  part  121  regardless  of  passenger  seat-ng  or 

e.Ki'J".'^''^''^"!!.^''^  airplanes  and  other  airplanes  with  10-30  seat  configurations  are  used  for  part  121  Domestic  or  Flaa  ODerat.on<;   r«n 
scheduled  or  charter  operations  with  that  airplane  shall  be  conducted  under  part  121  suppierr^tal  rules.         ""^^iic  or  nag  operations,  non- 
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Also,  current  FAA  policy  and 
guidar.i  f-  require  a  121  operator  to  have 
detailed  operations  specifications  for 
intended  VFR  operations.  Part  135  is 
more  liberal  in  the  conduct  of  VFR 
operations  allowed.  FAA  believes  that  a 
higher  level  of  safety  is  gained  by 
conducting  operations  under  instrument 
flight  rules  (IFR).  Therefore  IFR 
operations  are  seen  as  the  standard;  VFR 
operations,  although  still  allowed, 
would  be  an  exfjeption  approved  only 
through  operations  specifications. 

Before  the  FAA  approves  an  affected 
commuter  for  domestic  or  flag 
operations  and  issues  the  new 
operations  specifications,  an  FA.A 
inspector  would  need  to  review  all  of 
the  certificate  holder's  operations  and 
procedures  to  ensure  that  the  certificate 
holder  has  made  the  changes  necessary 
in  its  operations  to  comply  with  part 
121  rules.  The  FAA  inspector  would 
review  and  approve  such  items  as  the 
dispatch  system,  revised  manuals, 
procedures  for  complying  with  part  121 
flight  time  and  rest  requirements, 
completion  of  airplane  proving  flights, 
etc.  The  FAA  will  provide  guidance  to 
the  affected  commuters  so  that  they  i.an 
p.-T^p.ire  for  this  approval  proc  ess. 
Requirements  for  the  types  and 
(jualifications  of  management  personnel 
for  parts  121  and  133  operations  are 
consolidated  in  proposed  part  110. 
Sections  119  65  and  119.69  contain  the 
types  of  management  positions  required 
lor  part  121  and  part  135  operations, 
respectively.  Sections  11 9.67  and  119.71 
specify  the  qualifications  for  individuals 
in  those  positions.  Section  119.63 
proposes  that  part  121  operations  have 
a  Director  of  Safety,  a  Director  of 
Operations,  a  Chief  Pilot,  a  Director  of 
Maintenance,  and  a  Chief  Inspector. 
Section  119.69  proposes  that  part  135 
operations  have  only  a  Director  of 
Operations,  a  Chief  Pilot,  and  a  Director 
of  Maintenance.  However,  §  119.fi5(b) 
contains  a  provision  that  the 
Administrator  may  approve  positions  or 
iiuiiilHjrs  of  positions  other  than  those 
listed  above  for  a  particular  operation  if 
the  certificate  holder  can  show  lh.it 


safety  can  be  maintained  with  fewer  or 
different  categories  of  mnnagement 
personnel. 

The  FAA  is  proposing  in  §  119.65  that 
each  certificate  holder  tlmt  conducts 
operations  under  part  121  must  have  a 
Director  of  Safety.  This  person  would  be 
responsible  for  keeping  the  highest 
management  officials  of  the  certificate 
holder  fully  informed  about  the  safety 
status  of  the  certificate  holder's  entire 
operation.  In  its  recent  survey  of  21 
commuter  airlines,  the  NTSB  found  that 
the  person  most  likely  approached  by 
pilots  with  safety  concerns  was  the 
Chief  Pilot  or  the  Direcior  of  Operations, 
the  persons  also  responsible  for  the  day- 
to-day  management  of  line  operations. 
The  FAA  agrees  with  the  NTSB  that, 
although  other  management  personnel 
should  be  informed  and  aware  of  safety 
concerns,  a  safety  officer  can  be  most 
effective  when  functioning" 
independently  of  those  with 
responsibility  for  d.ny-to-day  operations. 
For  this  rea.son,  ideally  the  bireclor  of 
Safety  should  not  also  be  assigned  to 
any  of  the  other  required  management 
positions  in  §  1 19.65  (Director  of 
Operations,  Chief  Pilot,  Director  of 
Maintenance,  Chief  Inspecjtor),  nor 
should  the  Director  of  Safety  report  to 
any  of  those  positions,  but  should 
instead  report  to  only  the  highest 
management  levels  at  the  airline. 
However,  the  F.-XA  realizes  that  this 
could  create  a  problem  for  smaller 
operators  with  fewer  management  level 
positions.  The  FAA  invites  comments 
on  how  to  .structure  an  independent 
safety  function  in  airlirics  of  different 
sizes  and  is  particularly  interested  in 
responses  to  questions  such  as:  Should 
the  rules  require  that  the  Director  of 
Safety  be  a  separate  position,  totally 
independent  of  other  management 
positions?  What  would  be  the  burden  of 
such  a  requirement;'  If.  following  a 
review  of  the  comments  received,  the 
FAA  decides  to  adopt  a  mandatory 
separation  of  function,  the  final  rule 
will  specifically  require  this. 

The  qualification  requirements  for 
management  positions  are  similar  for 


parts  121  and  135  operations,  except 
that  the  qualifications  for  Director  of 
Operations  and  Director  ofMaintenancx' 
are  more  stringent  for  part  121  than  for 
part  135.  Under  §  119.67(a),  a  Director  of 
Operations  for  a  part  121  operation  must 
have  both  3  years  supervisory  or 
managerial  experien<.e  within  the  last  6 
years  and  3  years  experience  a.s  a  pilot 
in  command  (FlC)  of  a  large  airplane.  11 
the  person  is  becoming  tiie  Direcior  of 
Operations  for  the  first  time,  the  three 
years  as  a  PIC  must  have  Ijeen  within 
the  last  6  years.  Under  t;  119.71(a),  a 
Director  of  Operations  for  a  part  135 
operation  must  have  either  3  years 
supervi.sory  or  managerial  experience 
within  the  last  6  years  or  3  years 
experience  as  a  FlC.  Again,  if  the  person 
is  becoming  Director  of  Operations  for 
the  first  time,  the  three  years  ol  PIC 
experience  niu.st  have  b^en  within  the 
last  6  years.  Under  <?  1 1 9.67(c).  a 
Direi  tor  of  Maintenance  for  a  part  i::] 
operation  must  have  5  years  expiriemx' 
wilhin  the  past  5  years  in  one  or  a  ■ 
comhinalion  of  maintaining  the  same 
category  and  (lass  of  airplane  as  the 
certificate  holder  u.ses  or  repairing 
airplane  in  the  same  category  and  dass 
of  airplane  as  the  certificate  holder  uses 
in  a  certificated  airframe  repair  st.ntion. 

In  addition  the  person  must  have  1 
year  of  supervisor.-  experience  in 
maintaining  the  same  category  and  class 
of  airplane  as  the  certificate  holder  uses. 
Under  §  119.71(e).  a  Director  of 
Maintenance  for  a  pa.-l  135  operation 
must  have  either  3  year^  experienr  e 
within  the  past  3  years  maintaining  the 
s.Tnio  category  and  cla.ss  of  ainrall  as  the 
certificate  holder  use.s  or  3  years 
experience  within  the  past  3  vears 
repairing  aircraft  in  the  same  category 
and  class  of  aircraft  as  the  certificate 
holder  uses  in  a  certificated  airframe 
repair  station,  including  1  year  in  the 
capacity  of  approving  aircraft  tor  return 
to  service.  Under  §  l  j  9.67(e)  affected 
comnniters  whoi.urreiitly  employ 
persons  a.s  Director  of  Operations, 
Director  of  Maintenance,  or  Chief  Pilot 
who  do  not  meet  the  airman, 
managerial  or  supervi.sory  expcricinj- 
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requirements  in  proposed  §  119.67  may 
request  the  Manager  of  the  Flight 
Standards  Division  ki  the  region  of  the 
certificate-holding  district  office  to 
authorize  the  continued  employment  of 
those  individuals.  The  certificate  holder 
must  be  able  to  show  that  those 
individuals  have  comparable 
aeronautical  experience  that  qualifies 
them  to  serve  as  Director  of  Operations. 
Director  of  Maintenance,  or  Chief  Pilot 
for  a  part  121  operation.  Proposed 
§  1 19.67(e)  does  not  allow  for  a  waiver 
of  the  airman  certification  requirements 
by  the  Managers  of  the  Flight  Standards 
Division  for  those  management 
positions. 

VLB.  Part  121  Discussion 

The  FAA  has  evaluated  each 
requirement  in  part  121  to  determine 
what  effect  compliance  would  have  on 
affected  operators.  The  following 
discussion  describes  (1)  any  proposed 
revisions  to  part  121  that  would  be 
necessary  so  that  affected  operators  can 
comply  with  the  requirement;  and  (2) 
any  requirements  that  would  be  new  or 
different  for  affected  operators  and  that 
would  impose  a  burden  on  tJie  affected 
operators.  If  the  FAA  has  determined 
that  current  part  121  and  135 
requirements  are  identical  or  similar  or 
that  the  change  in  compliance  would 
not  impose  a  burden,  the  requirements 
are  not  for  the  most  part  discussed. 

Since  all  of  part  121  would  apply  to 
affected  operators  unless  otherwise 
stated  in  the  proposed  rule,  each 
affected  operator  and  individual  should 
evaluate  all  of  part  121,  not  only  the 
proposed  revisions,  to  determine  how 
the  proposed  rule  would  affect  them. 
The  FAA  invites  comments  on  any 
effects  of  this  proposed  rule  whether  or 
not  the  requirements  have  been 
specifically  addressed  in  this  notice. 

Discussion  of  subpart  A  revisions 
appears  in  the  part  119  portion  of  the 
preamble.  Subparts  B-D  would  be 
reserved  since  the  current  substance  of 
these  subparts  would  be  subsumed 
under  part  119. 

VI.B.l.  Subpart  E — Approval  of  Routes: 
Domestic  and  Flag  Air  Carriers 

Section  121.97  requires  all  domestic 
and  flag  operators  to  show  that  each 
route  it  submits  for  approval  has  enough 
airports  that  are  properly  equipped  and 
adequate  for  the  proposed  operation. 
They  must  also  have  an  approved 
system  to  disseminate  this  information 
to  appropriate  personnel.  Part  135  has 
similar  requirements,  but  part  121  does 
require  additional  information.  The 
FAA  believes  this  would  not  have  a 
significant  impact  on  operators  affected 
by  this  rule  change. 


Section  121.99  requires  all  domestic 
and  flag  operators  to  have  a  two-way 
air/ground  communications  system 
between  each  airplane  and  the 
appropriate  air  traffic  control  facility, 
along  the  entire  route.  In  the  48 
contiguous  States  and  the  District  of 
Columbia,  the  communications  system 
between  each  airplane  and  the  dispatch 
center  must  be  independent  of  any 
system  operated  by  the  United  States. 
This  would  be  a  new  requirement  for 
the  affected  operators. 

Section  121.101  requires  each 
domestic  and  flag  operator  to  show  that 
enough  weather  reporting  facilities  are 
available  alons  each  route  to  ensure 
weather  reports  and  forecasts  necessary 
for  the  operation.  For  operations  within 
the  48  contiguous  States  and  the  District 
of  Columbia,  these  reports  must  be 
prepared  by  the  National  Weather 
Service.  For  other  areas,  a  system  must 
be  approved  by  the  Administrator. 
Section  135.213  has  similar 
requirements,  except  the  pilot  in 
command  is  allowed  to  use  various 
other  sources,  including  his  own 
weather  assessment,  for  VFR  operations. 
This  section  also  requires  reports  of 
adverse  weather  phenomena.  The  FAA 
proposes  that  affected  operators  comply 
with  part  121. 

Section  121.107  requires  each 
domestic  and  flag  operator  to  have 
enough  dispatch  centers,  adequate  for 
the  intended  operation.  This  would  be 
a  new  requirement  for  affected 
operators. 

See  the  Dispatch  System  discussion  in 
the  "Major  Issues"  section  of  this  NPRM 
for  further  discussion  of  this  subpart. 

VLB. 2.  Subpart  F — Approval  of  Areas 
and  Routes  for  Supplemental  Air 
Carriers  and  Commercial  Operators 

This  subpart  is  similar  to  subpart  E, 
except  it  applies  to  supplemental 
operations,  and  discusses  flight 
following  requirements.  This  subpart 
would  apply  in  cases  where  an  affected 
operator  uses  an  airplane  that  is  also 
used  in  domestic  operations  to  conduct 
a  nonscheduled  operation,  as  discussed 
above  in  Section  VI. A.— Part  119 
Summary. 

See  the  Dispatch  System  and  Flight 
Following  System  discussion  in  the 
"Major  Issues"  section  of  this  NPRM  for 
further  discussion  of  this  subpart. 

VI.B.3.  Subpart  G— Manual 
Requirements 

Manual  requirements:  Contents  and 
personnel:  Under  subpart  G  of  part  121 
certificate  holders  are  required  to 
prepare  and  keep  current  a  manual 
containing  policies,  procedures, 
applicable  regulations,  and  other 


information  necessary  to  allow 
crewmcmbers  and  ground  personnel  to 
conduct  the  operations  properly  (see 
§  121.133  and  §  121.135).  While  the 
requirements  of  parts  121  and  135  are 
similar,  part  121  manual  requirements 
contain  a  more  extensive  list  of  manual 
contents  (§  121.135).  Under  part  121  the 
manual  or  appropriate  parts  must  also 
be  furnished  to  more  personnel,  such  as 
aircraft  dispatchers,  flight  attendants, 
and  made  available  to  others,  such  as 
station  agents.  The  effect  of  these 
differences  between  compliance  with 
part  121  versus  compliance  with  part 
135  would  be  significant  for  commuter 
operators.  The  proposal  would  roquire 
developing,  producing,  and  distributing 
new  manuals  appropriate  to  part  121.  In 
addition.  §  121.137  requires  the  air 
carrier  to  issue  a  manual  or  appropriate 
parts  to  each  crewmember  and  requires 
each  crewmember  to  keep  the  manual 
up  to  date  and  have  it  with  him  or  her 
when  performing  assigned  duties.  Part 
135  does  not  require  that  flight 
attendants  be  issued  a  manual;  however, 
it  does  require  that  persons  to  whom  a 
manual  is  issued  must  keep  it  up-to-date 
(see  §  135.21).  The  FAA  believes  that 
each  crewTnember  should  have  his  or 
her  own  manual  containing  up-to-date 
information  and  regulations  pertinent  to 
the  crewmembers  assigned  duties.  For 
flight  attendants  the  manual  would 
contain  information  about  inflight 
medical  emergencies,  airplane 
evacuations,  water  landings,  and  other 
emergencies. 

Airplane  Pight  manual.  Section 
121.141  requires  each  certificate  holder 
to  keep  a  current  approved  airplane 
flight  manual  for  each  type  of  transport 
category  airplane  that  it  operates  and  to 
carry  in  each  transport  category  airplane 
either  the  current  flight  manual  or  the 
manual  required  by  §121.133  if  that 
manual  contains  the  flight  manual 
information.  Part  135  does  not  have  a 
comparable  requirement;  however,  part 
135  operators  currently  mu5t  comply 
with  §  91.9,  which  requires  an  approved 
airplane  flight  manual  on  board  the 
airplane  if  that  manual  has  been 
developed.  All  operators  affected  by  this 
proposal  would  already  have  an 
approved  airplane  flight  manual.  The 
requirement  under  part  121  is  more 
permissive,  allowing  appropriate  parts 
of  the  certificate  holder's  manual  to  be 
developed  and  carried  instead  of  the 
flight  manual  and  allowing  some 
modifications  of  flight  manual 
information  if  they  are  approved  by  the 
Administrator.  This  action  proposes  to 
include  airplanes  used  by  affected 
commuters  under  the  manual 
requirements  of  §  121.141  and  the 
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applicability  statement  of  the  current 
rule  would  be  revised  accordingly. 

VI. B. 4.  Subpart  H— Airplane 
Requirements 

Subpart  H  of  part  121  contains 
Hirplane  requirements  that  apply  to  all 
certificate  holders  operating  under  part 
121.  Section  121.153  contains  general 
requirements  (e.g.,  airplanes  must  be  in 
an  airworthy  condition)  that  would  add 
no  additional  burden  to  airplanes 
presently  operated  under  part  135. 

Section  121.157  contains  type 
mortification  requirements  for  various 
types  of  airplanes  operated  under  part 
121.  Paragraph  (a)  of  S  121.157  contains 
requirements  that  apply  to  airplanes 
type  certificated  before  July  1.  1942. 
While  it  is  unlikely  that  any  airplanes 
of  this  vintage  are  presently  operating 
under  part  135  (except  possibly  an 
occasional  DC-3)  these  requirements 
would  be  appropriate  to  such  operations 
Hm\  therefore  would  not  be  changed. 

Paragraph  (b)  of  §  121.157  states  that 
i!xcept  for  C-46  type  airplanes  covered 
in  paragraphs  (c)  and  (d),  no  airplane 
type  certificated  after  June  30,  1942  may 
be  operated  under  part  121  "unless  it  is 
certificated  as  a  transport  category 
nirplane"  and  meets  applicable  airplane 
periiirmance  operating  limitations  as 
specified  in  paragraphs  (a),  (b),  (d).  ajid 
(e)  of  §  121.173.  Since  most  of  the  10- 
(0-19  passenger  airplanes  that  would  be 
affected  by  this  proposal  were  tvpe 
certificated  in  the  commuter  category 
(or  one  of  the  predecessors  of  the 
commuter  category)  a  new  exception  to 
paragraph  (b)  is  proposed  as  a  new 
paragraph  (e). 

Paragraphs  (c)  and  (d)  of  §121.157 
apply  to  C— 16  type  airplanes  and  would 
not  have  any  impact  on  this  rulemaking 
since  no.C-4e  type  airplanes  are 
presently  operating  under  part  135. 
Current  paragraph  (e)  of  §  121.157 
would  be  deleted  because  helicopters 
are  no  longer  operated  under  part  121. 

Proposed  new  paragraph  (ef  would 
allow  r.cntransport  categorj-  airplanes 
type  ct  ilificated  after  Deceniber  31. 
19G4.  to  be  operated  under  part  121  if 
they  were  type  certificated  in  the 
commuter  category  or  fall  into  one  of 
the  categories  listed  below  (referred  to 
as  "commuter  category  predecessors") 
and  meet  the  additional  airworthiness 
requirements  of  subpart  I  as  made 
applicable  by  the  proposed  amendments 
to  that  subpart: 

1.  Airplanes  type  certificated  before 
)uly  1,  1970,  in  the  normal  category  that 
meet  special  conditions  issued  by  the 
Administrator  for  airplanes  intended  for 
use  in  operations  under  part  135. 

2.  Airplanes  type  certificated  before 
July  19,  1970,  in  the  normal  category 
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that  meet  the  additional  airworthiness 
standards  in  Special  Federal  Aviation 
Regulation  No.  23. 

3.  Airplanes  type  certificated  in  the 
nonnal  category  that  meet  additional 
airworthiness  standards  in  appendix  A 
of  part  135. 

4.  Airplanes  type  certificated  in  the 
normal  category  and  that  comply  with 
either  section  l.(a)  or  section  l.(b)  of 
Special  Federal  Aviation  Regulation  No 
41. 

Proposed  new  paragraph  (f)  would 
require  that  to  be  operated  under  part 
121  newly  type  certificated  airplanes 
(i.e..  those  for  which  an  application  is 
submitted  after  the  publication  of  this 
NPRM)  must  be  type  certificated  under 
part  25.  For  newly  type  certificated 
airplanes  this  change  would,  in  effect, 
reinstate  the  requirement  that  airplanes 
operated  under  part  121  must  be 
transport  category  airplanes. 
Notwithstanding  this  proposal,  the  FAA 
recognizes  that  some  present 
requirements  of  part  25  may  not  be 
appropriate  for  all  propeller-driven, 
multiengine  airplanes  with  less  than  20 
pas.senger  seats  (present  airplanes  used 
by  affected  commuters).  Therefore  the 
FAA,  as  previously  discussed,  has 
undertaken  a  comparative  review  of 
parts  23  and  25  and  will  in  the  near 
future  propose  changes  to  part  25  as 
appropriate  to  accommodate  these 
airplanes  which  would  previously  have 
been  type  certificated  in  the  commuter 
category  under  part  23. 

Single-engine  airplanes.  Section 
121.159  prohibits  operation  of  single- 
engine  airplanes  under  part  121.  No 
change  to  this  prohibition  is  proposed 
in  this  rulemaking  since  the  FAA  does 
not  consider  single-engine  airplanes 
acceptable  to  part  121  standards.  For 
example,  a  single-engine  airplane  could 
not  meet  part  121  requirements,  such  as 
the  one-engine-inoperative  requirements 
of  §  121.191.  This  section  is  amended  to 
delete  an  obsolete  reference  to  §  121.9. 
Airplane  limitations:  Type  of  route. 
Section  121.161  requires  that  a  two- 
engine  or  three-engine  airplane  must  be 
within  1  hour  flying  time  from  an 
adequate  airport  at  normal  cruising 
speed  with  one  engine  inoperative. 
While  part  135  does  not  contain  a 
comparable  requirement,  the  FAA 
believes  that  this  requirement  can  be 
met  by  present  part  135  operators  with 
the  possible  exception  of  some  Alaskan 
operations.  Since  §  121.161  contains 
authority  for  deviations  if  approved  by 
the  FAA  (AC  120-^2  contains 
acceptable  criteria),  this  requirement 
should  not  impose  any  undue  burden. 

This  section  also  requires  (with  some 
exceptions  for  older  airplanes)  part  25 
ditching  certification  for  extended 


overwater  operations,  which  the  FA.^ 
believes  should  be  applied  to  the 
operations  that  would  be  moved  from 
par03^  to  part  121  by  this  proposal. 
TheVefore,  no  changes  are  proposed  to 
this  requirement. 

The  FAA  invites  specific  comments 
on  the  potential  impact  of  these 
proposals  on  operations  in  Alaska 

Proving  tests.  Section  121.163 
provides  proving  test  requirements  for 
Part  121.  Section  135.145  requires  25 
hours  of  proving  tests  for  certificate 
holders  that  operate  turbojet  airplanes 
or  airplanes  for  which  two  pilots  are 
required  by  this  chapter  for  operations 
under  VFR  if  that  airplane  or  an 
airplane  of  the  same  make  and  similar 
design  has  not  been  previously  proved 
in  any  operations  under  part  135.  Like 
§  135.145,  §  121.163  requires  proving 
tests  for  materially  altered  airplanes. 
However,  in  contrast,  under  §  121.163, 
proving  tests  apply  to  each  airplane  to 
be  operated  under  part  121 ;  it  also 
describes  three  types  of  proving  tests. 
Under  §1 21. 163'and  §135.145. 
additional  proving  tests  are  required 
after  the  aircraft  type  certification  tests. 
In  other  words,  the  initial  operator  of  a 
type  of  airplane  must  conduct  at  least 
100  hours  of  proving  tests  acceptable  to 
the  FAA,  which  can  be  reduced  in 
appropriate  circumstances.  Moreover, 
for  each  kind  of  operation  (e.g., 
domestic,  flag,  supplemental)  that  an 
operator  conducts,  50  hours  of  proving 
tests  are  required,  which  are  also 
reducible  in  appropriate  circumstances. 

For  existing  airplanes,  in  each  case 
the  FAA  would  assess  whether  to 
reduce  proving  test  hours  required  by 
§  121.163(b)  for  the  target  operators  that 
would  be  subject  to  §  121.163  if  this 
proposal  is  adopted.  Factors  that  might 
be  considered  in  any  request  for 
reduction  in  proving  test  hours  include 
the  operator's  experience  and 
performance  in  part  135  operations. 

VI. B. 5.  Subpart  I — Airplane 
Performance  Operating  Limitations 

Subpart  I  contains  airplane 
performance  operating  limitations  that 
apply  to  all  part  121  certificate  holders; 
however,  not  even'  section  in  subpart  I 
applies  to  every  certificate  holder.  For 
example,  §§121.175  through  121.187 
apply  to  reciprocating  engine-powered 
transport  category  airplanes,  and 
§§121.189  through  121.197  apply  to 
turbine-powered-engine  transport    - 
category  airplanes  (with  an  exception 
for  certain  reciprocating-powered 
airplanes  that  have  been  converted  to 
turbo-propeller-powered).  Sections 
121.199  through  121.205  apply  to 
nontransport  category  airplanes. 
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Sections  135.361  through  135.395  are 
virtually  identical  to  §§  121.171  through 
121.205;  the  main  differences  reflect  the 
absence  of  a  dispatch  system  in  part  135 
operations.  Section  135.363  makes  clear 
that  the  term  "large  nontransport 
category  airplane"  as  used  in  the 
subpart  means  an  airplane  type 
certificated  before  July  1.  1942.  This 
language  does  not  appear  in  part  121 
because  it  is  understood  from  the 
context  in  part  121  that  the  term 
"nontransport  category  airplane"  is 
referring  to  older  airplanes  that  were 
type  certificated  before  the  transport 
category  was  established.  This 
clarification  was  needed  in  part  135 
because  of  the  existence  of  commuter 
category  airplanes,  most  of  which  fit  the 
definition  of  "large"  and  are  also 
"nontransport  category"  airplanes.  Part 
135  addresses  performance  operating 
limitations  for  commuter  category 
airplanes  in  §  135.398  by  referencing 
§§  135.385  and  135.387,  which  parallel 
§§  121.195  and  121.197.  The  FAA 
believes  that  airplanes  type  certificated 
in  the  commuter  category  (or  its 
predecessors)  that  would  be  operated 
under  part  121  under  this  proposal 
should  be  required  to  meet,  and  are 
capable  of  meeting,  tlje  same 
performance  operating  limitations  that 
now  apply  only  to  airplanes  type 
certificated  in  the  transport  category. 
Therefore,  the  FAA  proposes  to  delete 
the  term  "transport  category" 
throughout  subpart  I  and  to  include 
language  where  appropriate  to  except 
airplanes  type  certificated  before 
January  1.  1965,  that  were  not 
certificated  in  the  transport  category 
This  proposal  would  have  the  effect  of 
requiring  airplanes  type  certificated  in 
the  commuter  category  or  a  commuter 
category  predecessor  to  be  operated 
under  the  performance  operating 
limitationsof  §§121.175  through 
121.197,  as  applicable. 

VI. B. 6.  Subpart  J— Special 
Airworthiness  Requirements 

Subpart  J  contains  special 
airworthiness  requirements  that,  as 
stated  in  the  applicability  section 
(§  121.211),  apply  to  all  certificate 
holders.  While  this  is  semantically 
accurate,  it  is  confusing  because  the 
airplane  description  in  §121.213  in  fact 
describes-pre-1942  nontransport 
category  and  pre-October  1946  transport 
category  airplanes  thereby  limiting  the 
applicability  of  §§  121.215  through 
121.283  to  those  airplanes.  Sections 
121.285  through  121.291  apply  across- 
the-board  to  present  part  121  operations. 

To  clarify  tne  appUcability  of  this 
subpart,  the  FAA  proposes  to  expand 
§  121.211  to  include  the  substance  of 


§  121.213.  As  proposed,  §  121.211 
would  break  the  special  airworthiness 
requirements  into  three  categories:  (1) 
Those  that  apply  to  certain  older  type 
certificated  airplanes  (§§  121.215 
through  121.283);  (2)  those  that  apply  to 
all  airplanes  operating  under  part  121 
(§§  121.285  through  121.291);  and  (3) 
those  that  would  apply  to  airplanes 
presently  operating  under  part  135 
(proposed  new  §  121.293). 

Cargo  carried  in  the  passenger 
compartment.  Section  121.285  requires 
that  cargo  carried  in  passenger 
compartments  must  be  stowed  in  a  fully 
enclosed  bin  or  carried  aft  of  a  bulkhead 
or  divider  and  properly  restrained. 
Section  135.87  allows  operators  to  carry 
cargo  in  an  approved  cargo 
compartment  instead  of  a  fully  enclosed 
bin  and  to  carry  restrained  cargo 
anywhere  in  the  passenger  compartment 
if  it  is  restrained  by  a  net  that  meets  the 
requirements  of  §  23.787(e).  The  FAA 
considers  that  it  is  not  practical  to 
require  airplanes  now  operating  safely 
under  part  135  to  install  fully  enclosed 
cargo  bins  or  to  be  otherwise  as  limited 
as  required  by  §  121.285.  Therefore. 
FAA  proposes  to  amend  §  121.285  to 
add  an  exception  for  commuter  category 
(and  predecessor)  airplanes  that  would 
have  the  effect  of  allowing  cargo  to  be 
carried  in  the  passenger  compartment  as 
it  is  today. 

Landing  gear  aural  warning  device. 
Section  121.289  contains  a  requirement 
for  a  landing  gear  aural  warning  device 
for  large  airplanes.  Thus,  at  present  this 
section  applies  to  any  airplane  with  a 
maximum  certificated  takeoff  weight  of 
more  than  12,500  pounds.  Appendix  A 
of  part  135  requires  a  landing  gear 
warning  device  for  airplanes  having 
retractable  landing  gear  and  wing  flaps, 
but  the  device  need  not  be  aural.  The 
FAA  considers  that  the  cost  of  replacing 
a  warning  light  with  a  warning  sound 
would  be  minimal.  Therefore,  this 
section  would  apply  to  any  airplane  that 
presently  operates  under  part  135  and 
that  would  be  required  by  this  proposal 
to  operate  under  part  121.  To  allow 
adequate  time  for  airplanes  without 
aural  warning  devices  to  be  retrofitted, 
the  FAA  proposes  a  compliance  date  of 
2  years  after  the  publication  date  of  the 
final  rule. 

Emergency  evacuation  and  ditching 
demonstrations.  Section  121.291 
contains  requirements  for  conducting 
demonstrations  of  airplane  evacuation 
and  ditching  procedures.  The  FAA 
requires  these  demonstrations  upon 
introduction  of  a  new  type  and  model 
of  airplane  into  passenger-carrying 
operations.  For  airplanes  with  a  seating 
capacity  of  more  than  44  passengers,  an 
actual  evacuation  demonstration  must 


show  that  the  full  capacity  of  the 
airplane  and  the  crewmembers  can  be 
evacuated  within  90  seconds.  Also,  for 
airplanes  with  more  than  44  passenger 
seats  a  partial  demonstration  is 
required,  as  specified  in  §  121.291(c). 
Demonstrations  are  not  required  for 
airplanes  with  fewer  than  44  passenger 
seats.  •** 

Under  §  121.291(d)  any  certificate 
holder  operating  or  proposing  to  operatt* 
one  or  more  landplanes  of  any  size  in 
extended  overwater  operations  must 
conduct  a  simulated  ditching  in 
accordance  with  Appendix  D  to  part 
121.  The  purpose  of  the  ditching 
demonstration  is  to  show  that  the 
certificate  holder's  training  and 
procedures  for  a  new  type  and  modt;!  of 
airplane  are  satisfactory  The  simulated 
ditching  does  not  specifically  require 
the  use  of  flight  attendants;  the  FAA 
proposes  to  apply  this  rule  to  any 
affected  commuter  operator  who 
conducts  extended  overwater 
operations,  whether  or  not  flight 
attendants  are  used  in  the  operation 

The  FAA  intends  to  apply  this 
provision  to  the  affected  commuter 
operators  only  when  a  new  type  and 
model  of  airplane  is  introduced  after  tho 
effective  date  of  the  final  rule.  If  a 
certificate  holder  has  been  using  an 
airplane  in  scheduled  passenger- 
carrying  operations  before  the  effective 
date  of  the  final  rule  and  the  FAA  has 
not  found  any  serious  deficiencies  with 
its  ditching  procedures  during  the  past 
5  years  during  either  normal  or  National 
Aviation  Safety  Inspection  Program 
(NASIP)  inspections  that  have  not  been 
satisfactorily  corrected,  the  FAA  may 
make  a  determination  that  the  operator's 
crewmember  emergency  training  and 
ditching  procedures  are  adequate. 

The  FAA  proposes  to  amend 
§  121.291  to  clarify  that  the  partial 
demonstration  and  emergency 
evacuation  procedures  apply  only  to 
airplanes  with  more  than  44  passenger 
seats. 

New  special  airworthiness 
requirements  (retrofit)  and  requirements 
applicable  to  future  manufactun  d 
airplanes.  In  general,  airplanes  currently 
flown  under  part  121  must  be  transport 
category  airplanes;  that  is,  type 
certificated  under  part  25  or  one  of  its 
predecessors  (see  §  121.157).  The  only 
exceptions  are  several  models  of 
airplanes  that  were  type  certificated 
before  the  transport  category  was 
established.  For  these  earlier  airplanes, 
part  121  contains  special  requirements 
established  to  ensure  that  transport 
category  standards  would  be  met  to  the 
maximum  extent  feasible.  By  requiring 
that  airplanes  previously  operated 
under  part  135  meet  most  part  121 


requirements,  the  FAA  would  ensure 
that  these  airplanes  type  certificated  in 
the  commuter  category  or  its 
predecessors,  for  the  most  part,  meet 
part  121  safety  standards.  However, 
because  these  airplanes  were  not  type 
certificated  in  the  transport  category,  the 
FAA  has  reviewed  part  25  to  determine 
whether  any  additional  requirements 
should  be  added  to  part  121  either  as  a 
retrofit  requirement  or  a  requirement 
that  applies  only  to  airplanes 
manufactured  after  some  future  date. 
There  are  two  such  requirements  and 
each  is  discussed  separately  in  this 
section  of  the  preamble. 

Ditching  emergency  exits.  Section 
25.807(e)  contains  requirements  for 
ditching  emergency  exits  in  transport 
category  airplanes.  Regardless  of 
whether  or  not  the  airplane  is 
certificated  for  ditching,  it  must  have 
exits  that  are  usable  while  the  airplane 
is  afloat,  in  case  ditching  occurs  during 
an  overwater  climb-out  or  approach. 
The  ditching  exits  for  transport  category 
airplanes  with  10  or  more  passenger 
seats  must  meet  at  least  the  dimensions 
of  a  Type  III  passenger  emergency  exit 
(20  inches  wide  by  36  inches  high). 

Part  23,  as  recently  amended  by 
Amendment  23-^6  (59  FR  25772-  May 
17,  1994),  now  contains  requirements 
for  ditching  exits;  however,  all  of  the 
normal  or  commuter  category  airplanes 
currently  in  service  were  type 
certificated  before  that  amendment 
became  effective.  The  FAA  proposes  to 
amend  part  121  (proposed  new 
§  121.293(a))  to  require  ditching  exits  for 
nontransport  category  airplanes  type 
certificated  after  December  31,  1964. 
Unlike  those  required  for  transport 
category  airplanes,  the  ditching  exits 
would  only  have  to  be  as  large  as  those 
currently  required  by  §  23.807(b)  (19 
inch  by  26  inch  ellipses).  Compliance 
would  be  required  2  years  after  the 
publication  date  of  the  final  rule.  This 
proposed  requirement  would  not  entail 
adding  new  exits.  The  overwing  exits  of 
most  airplanes  type  certificated  under 
part  23  would  probably  qualify  as 
ditching  exits.  Part  25  airplanes 
intended  for  non-part  121  transportation 
sometimes  comply  by  providing  a  sheet 
metal  dam  that  can  be  installed  in  the 
passenger  entry  doorway.  If  it  is 
necessary  to  consider  a  floor-level  exit 
as  a  ditching  exit  in  a  nontransport 
category  airplane,  a  similar  sheet  metal 
dam  could  be  provided.  Therefore,  the 
FAA  believes  that  the  cost  of  this 
proposal  is  minimal. 

Takeoff  warning  system.  Section 
25.703  requires  an  aural  warning  to  the 
flightcrew  at  the  beginning  of  the  takeoff 
roll  when  the  wing  flaps,  leading  edge 
devices,  wing  spoilers,  speed  brakes. 


and  longitudinal  trim  devices  are  not  in 
a  position  that  would  allow  a  safe 
takeoff.  Part  23  does  not  require  a 
takeoff  warning  system;  in  addition,  part 
23  airplanes  typically  do  not  have 
multiple  types  of  devices.  Accidents 
have  occurred  on  transport  category 
airplanes  when  the  flightcrews  initiated 
takeoffs  when  the  airplanes  were  not  in 
the  proper  configurations  for  takeoff. 
While  the  FAA  is  not  aware  of  any 
incidents  or  accidents  involving 
airplanes  used  by  affected  commuters, 
the  FAA  believes  the  cost  of  this 
modification  on  future  manufactured 
airplanes  is  moderate.  The  FAA 
proposes  that  airplanes  manufactured 
after  a  date  4  years  after  the  publication 
date  of  the  final  rule  would  be  required 
to  have  a  takeoff  warning  system  as 
required  by  §  25.703  except  that  a 
warning  would  not  be  required  for  any 
device  if  it  is  demonstrated  that  takeoff 
with  that  device  in  the  most  adverse 
position  would  not  create  a  hazardous 
condition  (see  proposed  §  121.293(b)). 

VLB. 7.  Subpart  K— Instrument  and 
Equipment  Requirements 

Instrument  and  equipment 
requirements  are  contained  in  part  121. 
subpart  K  and  part  135  subpart  C.  The 
requirements  are  in  addition  to  the 
airplane  and  equipment  requirements  of 
part  91.  The  discussion  below 
emphasizes  all  new  or  revised 
equipment  requirements  except  for 
major  equipment  such  as  fiight  data 
recorders  and  airborne  weather  radar, 
which  are  previously  discussed  in  the 
'Major  Issues"  section  of  this  notice. 

The  proposal  would  require 
commuter  operators  to  comply  with  part 
121  airplane  and  equipment 
requirements  except  in  areas  that  will  be 
specifically  discussed. 

Sections  121.303,  121.305,  and 

121.307  require  certain  airplane 
instruments  and  equipment.  Most  of  the 
airplanes  used  by  affected  commuters 
already  have  these  instruments  and 
equipment  as  required  under  part  135 
(§§  135.143  and  135.149).  Some  of  the 
part  121  equipment  is  required  under 
part  135  only  for  IFR  or  for  VFR  over- 
the-top  and  VFR  night  operations. 
Under  this  proposal  this  equipment 
would  be  required  for  all  operations. 

Lavatory  fire  protection.  Section 

121.308  currently  requires  lavatory 
smoke  detection  systems,  or  equivalent, 
and  automatically  discharging  fire 
extinguishers  in  lavatory  receptacles  for 
towels,  paper,  or  waste  for  passenger- 
carrying  transport  category  airplanes. 
Although  mitigated  somewhat  by  the 
typically  shorter  flight  stage  lengths,  a 
passenger's  temptation  to  smoke  illicitly 
in  a  lavatory  (when  there  is  one),  exists 


in  nontransport  category  airplanes  used 
in  air  carrier  service  as  well  as  in  " 
transport  category  airplanes.  This  is 
particularly  true  today,  since  smoking 
has  been  banned  on  most  domestic 
airline  flights.  Furthermor«,  the 
consequences  of  illicit  smoking  could  be 
equally  catastrophic  regardless  of  how 
the  airplane  was  type  certificated. 
Therefore,  the  FAA  proposes  to  apply 
the  requirements  of  §  121.308  to 
airplanes  formerly  operated  under  part 
135  that  are  equipped  with  lavatories. 
Section  121.308  would  be  amended  to 
delete  the  references  to  transport 
category.  The  FAA  proposes  that  the 
required  equipment  be  installed  within 
2  years  after  the  publication  date  of  the 
final  rule. 

Emergency  equipment.  Section 
121.309(b)  requires  that  each  item  of 
emergency  and  flotation  equipment 
must  be  inspected  regularly  in 
accordance  with  inspection  periods 
established  in  the  operations 
specifications  to  ensure  its  condition  for 
continued  serviceabifity  and  immediate 
readiness  to  perform  its  intended 
emergency  purposes.  Section  135.177(b) 
contains  a  similar  requirement  for  part 
135  operators  of  airplanes  with  more 
than  19  seats.  The  FAA  proposes 
requiring  affected  commuter  operations, 
including  those  with  airplanes  of  10  to 
19  seats,  to  comply  with  the  existing 
part  121  requirement.  Other  provisions 
in  this  proposal  would  require 
additional  emergency  equipment  to  be 
installed  by  the  new  part  121  operators. 
This  requirement  would  mandate  only 
that  the  equipment  be  inspected  in 
accordance  with  the  established 
periods. 

Hand-held  fire  extinguishers.  Sections 
121.309(c)  and  135.155  contain  the 
requirements  for  hand-held  fir^ 
extinguishers  aboard  airplanes.  The 
requirements  are  basically  the  same, 
except  that  part  121  requires  that  at  least 
two  of  the  required  hand  fire 
extinguishers  must  contain  Halon,  or 
equivalent.  Part  135  does  not  require 
any  Halon  fire  extinguishers.  Part  121 
requires  a  hand-held  fire  extinguisher  to 
be  conveniently  located  for  use  in  each 
galley  located  in  a  compartment  other 
than  a  passenger,  cargo,  or  crew 
compartment.  Part  121  also  requires  that 
at  least  one  hand  fire  extinguisher  be 
conveniently  located  and  easily 
accessible  for  use  in  the  galley  when  the 
galley  is  in  a  passenger  compartment. 
The  FAA  proposes  that  the  affected 
commuters  comply  with  the  part  121 
requirements  for  fire  extinguishers.  The 
FAA  proposes  to  amend  §  121.309(c)(7) 
to  require  that  at  least  one  of  the  fire 
extinguishers  in  the  passenger 
compartment  must  be  a  Halon  fire 
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extinguisher  or  equivalent.  The  FAA  has 
in  prior  rulemakings  addressed  the  need 
to  allow  HaJon  equivalents  because  the 
availability  of  Halon  may  be  limited  in 
the  future  (see,  for  example,  56  FR 
15452.  April  16. 1991). 

First  aid  kits  and  medical  kits. 
Section  121.309(d)  requires  that  both 
approved  first  aid  kits  and  approved 
emergency  medical  kits  be  carried  on 
board  passenger-carrying  airplanes.  The 
medical  kits  are  intended  to  be  used 
only  by  medically  qualified  jjersons. 
such  as  doctors,  who  may  be  on  board 
the  airplane.  Section  135.177(a)(1) 
requires  first  aid  kits  to  be  carried  on 
board  airplanes  with  more  than  19 
passengers. 

The  FAA  believes  that,  regardless  of 
the  size  of  the  airplane,  flight  attendant 
requirement,  or  other  factors,  inflight 
emergencies  could  occxir  and  a  first  aid 
kit  may  be  needed.  In  the  absence  of  a 
flight  attendant,  a  flight  crewrmember  or 
a  passenger  could  use  the  first  aid  kit. 
Therefore  the  FAA  proposes  that  first 
aid  kits  be  required  for  all  airplanes 
with  more  than  9  passenger  seats 
operating  under  part  121. 

The  medical  kit  contains  medical 
supplies  such  as  certain  drugs,  syringes, 
and  needles.  Although  m«dical  kits  may 
be  used  only  by  medically  qualified 
personnel,  flight  attendants  are  required 
to  be  familiar  with  the  medical  kit  and 
its  contents.  Since  a  flight  attendant  can 
monitor  the  security  and  use  of  the 
medical  kit.  medical  kits  should  be 
required  only  on  airplanes  that  are 
required  to  have  a  flight  attendant. 
Additionally,  if  the  FAA  were  to  require 
a  medical  kit  on  10-19  seat  airplanes, 
that  would  mean  that  a  pilot  could  be 
required  to  leave  the  flight  deck  to 
administer  the  use  of  the  kit.  Moreover, 
security  and  location  of  the  kit  pose 
additional  problems  for  requiring  a 
medical  kit  on  an  airplane  where  there 
is  no  flight  attendant.  Therefore,  the 
FAA  proposes  to  amend  §  121.309(d)  to 
require  medical  kits  only  for  airplanes 
that  are  required  to  have  a  flight 
attendant.  However,  following  review  of 
the  comments  received,  if  the  FAA 
decides  to  require  a  medical  kit  onboard 
10-19  seat  airplanes,  the  final  rule  will 
specifically  require  the  medical  kit  for 
such  airplanes. 

Affected  commuters  should  be  aware 
of  a  recent  rule  requiring  disposable 
late.x  gloves  for  both  first  aid  kits  and 
medical  kits.  The  changes  to  part  121  in 
that  rulemaking  would  apply  also  to 
commuters  affected  by  this  NPRM.  (See 
59  FR  52640;  October  18. 1994,  and  59 
FR  62276L  December  2,  1994.) 

Crash  ax.  Section  121.309(e)  requires 
that  each  airplane  be  equipped  with  a 
crash  ax.  while  §  135.177  requires  a 


crash  ax  only  for  airplanes  with  a 
passenger  seating  configuration  of  more 
than  19  passengers.  Crash  axes  are 
intended  to  be  used  by  crewmembers  to 
escape  from  the  flight  deck  in  the  event 
of  an  accident.  In  airplanes  that  do  not 
have  a  separate  flight  deck  and  lockable 
door,  crash  axes  normally  would  not  be 
needed  by  the  flight  crewmembers  to 
escape  from  the  flight  deck.  The  FAA 
therefore  proposes  in  §  121.309  to  retain 
the  present  requirement  for  crash  axes 
only  in  airplanes  that  have  a  separate 
flight  deck  and  lockable  door. 

Emergency  evacuation  lighting  and 
marking  requirements.  Section 
121.310(c).  by  referencing  §  25.812(e). 
requires  emergency  evacuation  lighting 
for  passengers  when  all  sources  of 
illumination  more  than  4  feet  above  the 
cabin  aisle  are  totally  obscured.  This 
requirement,  which  was  adopted  to 
enable  passen*<ers  to  find  the  emergency 
exits  when  the  cabin  is  filled  with  dense 
smoke,  applies  to  all  transport  category 
airplanes  regardless  of  how  many 
passenger  seats  they  have.  There  is  no 
corresponding  requirement  in  part  23  or 
in  part  135  for  airplanes  having  a 
passenger-seating  configuration  of  less 
than  20  seats.  The  FAA  believes  that 
applying  this  requirement  to  propeller- 
driven  airplanes  with  10  to  19  passenger 
seats  is  consistent  with  the  present 
requirements  for  transport  category 
turbojet-powered  airplanes  with  similar 
seating  capacities  because  the  need  to 
ensure  conspicuous  lighting  of  the  exit 
is  the  same  for  nontransport  category 
airplanes  as  for  transport  category. 

Section  121.310(d)  for  emergency 
light  operation  requires  that  each  light 
required  by  paragraphs  (c)  and  (h)  must 
be  operable  manually  and  must  operate 
automatically  from  the  independent 
lighting  system.  These  requirements 
would  apply  to  affected  commuters.  In 
§  121.310(d)(2)(i)  each  light  must  be 
operable  manually  both  from  the 
flightcrew  station  and  from  a  po^nt  in 
the  passenger  compartment  that  is 
readily  accessible  to  a  normal  flight 
attendant  seat.  Under  the  proposed  rule 
this  requirement  would  be  modified  for 
affected  commuter  operations  that 
would  not  be  required  to  have  a  flight 
attendant. 

Section  121.310(e)  requires  that  an 
exit  operating  handle  may  not  be  used 
if  its  brightness  decreases  below  a 
specified  level.  Section  135.178(e) 
contains  an  identical  requirement  for 
airplanes  having  a  passenger  seating 
configuration  of  more  than  19  seats. 
Under  this  proposal  the  requirement 
would  also  apply  to  airplanes  with  a 
passenger  configuration  of  10-19  seats. 
Compliance  with  this  requirement  can 
be  demonstrated  by  assuring  that  the 


exit  operating  handle  is  well 
illuminated  by  the  emergency  lighting 
system  or  by  using  a  self-illumination 
system. 

"  Section  121.310(f)  contains  standards 
for  access  to  various  exit  types  that,  by 
virtue  of  §  121.157.  presently  apply  only 
to  transport  category  airplanes.  Section 
135.178(f)  is  identical  for  airplanes 
having  a  passenger  configuration  of 
more  than  19  seats.  The  FAA  considers 
that  because  of  the  sizes  and 
configurations  (that  is.  10  to  19 
passenger-seat  configurations)  of  the 
airplanes  and  because  of  the  type 
certification  requirements  of  part  23. 
applicable  to  these  exits,  it  is  not 
necessary  to  apply  these  requirements  to 
the  nontransport  category  airplcuies 
operating  under  part  135  that  would  be 
affected  by  this  rulemaking.  Therefore, 
the  FAA  proposes  to  amend  §  121.310(f) 
to  exclude  commuter  category  (or 
predecessor)  airplanes. 

Section  121.310(g)  (and  its  parallel 
requirement  in  §  135.178(g)  for  more 
than  19  passenger  seat  airplanes)  require 
emergency  exits  to  be  marked  on  the 
outside  by  a  2-inch  band  contrasting  in 
color  with  the  surrounding  fuselage. 
This  requirement  was  adopted  to  enable 
ground  rescue  personnel  to  locate  the 
exits  more  rapidly  in  an  emergency 
condition.  Most  airplanes  with  a 
passenger-seating  configuration  of  less 
than  20  seats  operating  under  part  135 
already  meet  this  requirement  and,  for 
those  that  do  not,  compliance  would 
merely  require  painting  the  bands 
around  each  exit.  By  proposing  to 
require  compliance  with  this 
requirement,  the  FAA  would 
standardize  the  presentation  of  exit 
markings  for  the  benefit  of  ground 
rescue  personnel  at  minimum  cost. 
CompUance  would  be  required  within  1 
year  after  the  publication  date  of  a  final 
rule. 

Section  121.310(h)  requires  airplanes 
for  which  the  application  for  type 
certification  was  made  before  May  1, 
1972.  to  meet  the  exterior  emergency 
lighting  standards  of  §  25.812.  in  effect 
on  April  30.  1972.  or  any  later  standards 
in  effect  if  the  application  for  type 
certification  was  made  later.  The 
lighting  is  provided  for  two  purposes. 
One  is  to  preclude  passengers  from 
hesitating  as  they  leave  the  airplane 
because  they  cannot  see  what  they  are 
stepping  into.  The  other  is  to  preclude 
injuries  when  the  airplane  has  come  to 
rest  on  uneven,  rocky,  or  wooded 
terrain.  The  need  for  such  lighting  is  not 
related  in  any  way  to  the  size  of  the 
airplane.  The  FAA  proposes  to  require 
non-transport  category  airplanes  type 
certificated  after  December  31.  1964 
(i.e..  part  23  normal  and  utility  category) 
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to  comply  with  §  25.812  in  effect  April 
30.  1972.  within  2  years  after  the 
publication  date  of  a  final  rule. 

The  FAA  proposes  that  airplanes  with 
a  passenger  seating  configuration  of  less 
than  20  seats  previously  operated  under 
part  135  be  required  to  comply  with  the 
above  described  emergency  lighting 
systems  (that  is,  emergency  exit  signs. 
interior  lighting,  exit  handles,  and 
exterior  lighting)  and.  except  for  the 
marking  requirement  discussed  above, 
proposes  a  compliance  dale  2  years  after 
the  publication  date  of  a  final  rule. 
Because  of  the  potentially  high  cost  of 
this  proposed  retrofit  requirement,  the 
FAA  invites  comments  on  the  feasibility 
of  meeting  these  part  121  emergency 
lighting  requirements  and  of  alternative 
means  of  achieving  an  acceptable  level 
of  safety. 

Seatbacks.  Section  121.311  prohibits 
a  certificate  holder  from  taking  off  or 
landing  unless  passenger  seals  are  in  the 
upright  position.  Section  135.117 
requires  only  that  passengers  be  briefed 
that  seats  should  be  in  the  upright 
position.  The  FAA  proposes  that 
affected  commuters  be  n?quired  to 
comply  with  §  121.311. 

Seat  belt  and  shoulder  harnesses  on 
the  flight  deck.  Section  121.311(f) 
requires  a  combined  seat  belt  and 
shoulder  harness,  with  a  single-point 
release  that  meets  the  requirements  of 
§  25.785.  Part  135  does  not  contain  a 
requirement  for  a  single-point  release 
system  although  the  FAA  believes  that 
virtually  all  commuter  category 
airplanes  being  manufactured  today 
have  such  a  system.  To  ensure  that  this 
is  the  case  for  newly  manufactured 
airplanes  the  FAA  proposes  to  require 
that  airplanes  manufactured  after  1  year 
after  publication  of  final  rule  meet  the 
requirements  of  tj  121.311(f). 

Interior  materials  and  passenger  seat 
cushion  flammability.  Section  25.853(b) 
was  amended  in  1984  to  require  seat 
cushions  to  meet  greatly  enhanced 
flamniability  standards.  At  the  same 
time.  §§  12l'.312(b)  and  135.169(a)  (but 
not  for  commuter  category  airplanes) 
were  amended  to  require  airplanes 
already  in  service  to  meet  the  improved 
seat  cushion  flammability  standards 
after  November  1987.  In  ihe  7  years  that 
have  passed  since  that  date,  the 
improved  cushions  are  credited  with 
saving  a  number  of  passengers'  lives. 

The  seat  cushion  flammabilitv 
standards  apply  to  all  transport  category 
airplanes  regardless  of  the  passenger 
capacity.  In  the  case  of  an  inflight  cabin 
fire  the  probability  that  a  fire  would 
occur  in  a  commuter  or  normal  category 
airplanes  is  exactly  the  same  as  in  a 
transport  airplane.  Once  a  fire  occurs, 
occupants  are  presented  with  exactly. 


the  same  hazards  as  in  a  transport 
category.  The  need  for  seat  cushions 
meeting  the  same  flammability 
standards,  therefore,  is  exactly  the  same 
Fires  are  generally  caused  by  fuel  tanks 
being  ruptured  during  a  crash.  The 
improved  seat  cushion  standards 
provide  considerable  additional 
protection  in  a  posfcrash  fire;  they  also 
provide  considerable  protection  for 
airplanes  of  all  passenger  capacities 
from  inflight  fires.  Tests  have  shown 
that  cushions  meeting  these  standards 
are  much  less  likely  to  ignite  and 
sustain  a  flame  than  those  that  do  not 
meet  the  standards.  Preventing  a  fire 
from  occurring  is  the  best  possible  form 
of  fire  protection.  If  a  fire  does  occur, 
compliance  with  the  improved  seat 
cushion  flammability  standards  slows 
the  spread  of  the  fire  through  the  cabin 
and  provides  more  time  to  bring  it 
under  control.  Therefore,  the  F.^A 
proposes  to  require  nontransport 
category  airplanes  type  certificated  after 
December  31. 1964.  to  comply  with  the 
same  seat  cushion  flammability 
standards  that  apply  to  other  airplanes 
operated  under  part  121.  Compliance 
would  be  required  by  a  date  2  years  after 
the  publication  date  of  the  final  rule  or 
on  the  first  replacement  of  the  cushions, 
whichever  occurs  first.  The  proposed 
rule  would  allow  for  granting  deviations 
for  up  to  2  additional  years  when 
justified  by  unique  integral-seat  cushion 
configurations. 

In  addition  to  the  flammability 
standards  that  already  existed  in  part 
25.  that  part  was  amended  in  1986  to 
require  large  surface-area  components 
(e.g..  sidewalls.  bulkheads,  ceilings,  etc.) 
to  pass  tests  using  the  Ohio  State 
University  (OSU)  radiant  rate  of  heat 
release  test  apparatus.  The  OSU  test 
requirements  for  large  surface-area 
materials  were  not  made  applicable  to 
airplanes  with  a  seating  capacity  of  19 
or  less  seats.  For  those  airplanes,  the 
flammability  standards  that  previously 
existed  in  part  25  were  considered 
adequate  and  appropriate.  The  costs  of 
retrofitting  existing  airplanes  now 
would  not  be  commensurate  with  the 
minimal  increase  in  safety  that  would 
result.  However,  the  FAA  finds  that  it  is 
reasonable  to  propose  that  nontransport 
category  airplanes  newly  manufactured 
after  4  years  after  the  publication  date 
of  the  final  rule  comply  with 
§  121.312(a)  by  meeting  the  same  large- 
surface  area  component  flammability 
requirements  currently  required  for 
transport  category  airplanes. 

Cockpit  ana  door  keys.  Section 
121.313  requires  that  there  be  a  lockable 
door  between  the  cockpit  and  the  cabin 
and  that  there  be  a  key  for  each  cockpit 
door  that  is  readily  available  to  each 


crewmember.  Currently,  part  135  docs 
not  address  this  issue.  The  FAA 
proposes  that  the  affected  commuters  be 
required  to  comply  with  the  part  121 
rule  if  there  is  a  door  with  a  lock  or  a 
door  that  can  be  retrofitted  with  a  lock. 
(Curtains  or  accordion  doors  are  not 
considered  lockable  doors.)  If  a  lockable 
door  already  exists  or  can  be  retrofitted, 
the  certificate  holder  would  be  required 
to  provide  a  cockpit  key  that  is  readily 
available  to  each  crewmember.  The 
language  of  §  121.313(0  would  be 
changed  to  exclude  airplanes  that  do  not 
have  cockpit  doors. 

Cargo  and  baggage  compartments. 
Part  25  (as  referenced  in  §  121.314) 
contains  requirements  for  cargo  or 
baggage  compartment  liners,  smoke 
detection,  and  fire  extinguishment  for 
various  classes  of  compartments.  The 
compartment  classification  system,  also 
duplicated  in  §  121.221  (which  as 
previously  discussed  applies  only  to 
certain  airplanes  type  certificated  before 
November  1, 1946),  is  based  on  the 
compartment's  accessibility  for  fire 
detection  and  extinguishment.  Part  25 
was  amended  in  1989  to  require  the 
liners  of  Class  C  and  D  compartments  to 
meet  more  stringent  flammability 
standards.  Section  121.314  was  also 
adopted  at  that  time  to  require  the 
improved  liners  in  existing  transport 
category  airplanes  on  a  retroactive  basis. 

Part  23  contains  no  classification 
system  or  requirements  for  compartment 
fire  protection;  however,  a  proposed 
rule  to  add  comparable  requirements 
was  issued  on  July  22.  1994.  (59  FR 
37620).  While  the  cost  of  providing 
liners,  smoke  detection,  and  fire 
extinguishers  in  the  cargo  or  baggage 
compartments  of  existing  part  23 
airplanes  would  be  prohibitive,  the  FAA 
believes  that  it  would  be  appropriate  to 
require  liners,  smoke  detection,  and  fire 
extinguishment  for  remote  cargo  or 
baggage  compartments  in  newly 
manufactured  part  23  airplanes. 
Therefore,  the  FAA  proposes  to  require 
this  modification  for  commuter  categor\' 
(or  its  predecessor)  airplanes 
manufactured  4  years  or  more  after  the 
publication  date  of  the  final  rule. 

There  is  no  service  history  of  specific 
problems  from  the  absence  of  this 
equipment.  Because  of  the  potential 
high  cost  of  compliance,  the  FAA 
specifically  requests  comments 
describing  how  this  safety  objective  can 
be  achieved,  including  alternatives  such 
as  requiring  only  liners  and  smoke 
detection.  The  FAA  needs  to  obtain 
specific  and  detailed  information 
concerning  cost  and  other  problems 
associated  with  this  proposal  in  order  to 
make  an  informed  decision  at  the  final 
rule  stage  of  this  rulemaking. 


UMI 
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Fuel  tank  access  covers.  As  a  result  of 
the  1985  Manchester  British  Aii  Tours 
accident  (in  which  a  piece  of  metal  h'om 
the  aircraft  engine  punctured  the  fuel 
tank  access  panel  and  created  a  fire). 
§  25  963(e)  was  amended  in  1989  to 
require  that  all  covers  located  in  an  area 
where  a  strike  by  foreign  objects  is 
likely  must  have  as  much  resistance  to 
fire  or  debris  penetration  as  the 
surrounding  structure.  Concurrent  w  ith 
this  amendment,  §  121.316  was 
amended  to  require  airplanes  already  in 
Sf^rvice  to  comply  with  §  25.963(e)  on  a 
reiiofit  basis.  These  requirements 
pertain  to  all  t.'ansport  category,  turbine- 
powered  airplanes.  Due  to  their  smaller 
size  and  turbo-propeller  configuration, 
part  23  nontransport  airplanes  generally 
do  not  present  the  same  hazard.  Fuel 
tanks  of  current  designs  are  located  in 
the  wings  well  aft  of  the  strike  zone  of 
any  engine  debris.  Also,  these  part  23 
airplanes  are  likely  to  have  access 
co\  ers  that  provide  no  less  resistance  to 
fire  or  debris  penetration  than  the 
surrounding  wing  structure.  The  FAA 
considers  that  it  would  be  a  wa.ste  of 
resources  to  r<>quire  a  ddmonstratiun  of 
compliance.  Therefore,  tlie  FAA  does 
not  propose  to  require  part  23 
nontransport  airplanes  to  comply  with 
§«}  23.963(c)  and  121.316.  Since 
§  121.316  applies  only  to  "turbine- 
powered  transport  category"  airplanes, 
no  rule  change  is  needed.  The  FAA 
pouits  out  that  transport  category 
airplanes  previously  operated  under 
part  135  would  have  to  comply  with 
§121.316. 

Osygen  requirements.  Sections 
121.327  through  121.335  cover 
supplemental  oxygen  requirements  and 
oxygen  equipment  requirements.  The 
requirements  are  similar  to  the  oxygen 
requirements  in  §  135.157  except  that 
for  certain  airplanes,  part  121  requires 
less  oxygen,  tiach  affected  commuter 
who  would  have  to  comply  with  part 
121  oxygen  requirements  as  a  resuh  of 
this  rulemaking  should  readily  be  able 
to  operate  its  airplanes  in  accordance 
with  the  oxygen  requirements  specified 
in  part  121. 

Portable  o.xygen  for  flight  attendants. 
Sei:tion  121.333(d)  requires  that  each 
flight  attendant  shall,  during  flights 
above  25.000  fr^t.  carry  portable  oxygen 
equipment  with  at  least  a  15-minute 
supply  of  oxygen,  unless  there  are 
enough  portable  oxygen  units  with 
masks  or  spare  outlets  and  masks  are 
distributed  through  the  cabin  to  ensure 
immediate  availabiUty  of  oxygen  to  each 
flight  attendant,  regardless  of  his  or  her 
location  at  the  time  of  cabin 
dcpressuhzation.  Fart  135  does  not  have 
a  similar  requirement  for  portable 
ox>gen  for  flight  attendants.  The  FAA 


proposes  that  affected  conunuters  who 
use  flight  attendants  in  their  operations 
and  that  operate  above  25,000  feet  be 
required  to  comply  with  the  part  121 
requirement. 

Protective  breathing  equipment  (PBE). 
Section  121.337  contains  requirements 
for  equipping  the  flight  deck  and 
passenger  compartments  of  transport 
category  airplanes  with  PBE.  Part  135 
does  not  currently  require  any  type  of 
PBE. 

There  are  two  kinds  of  PBE  with  two 
sets  of  approval  criteria.  PBE  may  be 
portable  or  built  into  the  airplane  (fixed 
or  sedentary).  A  PBE  unit  consists  of  an 
oxygen  supply  and  facial  protection, 
such  as  a  full  tdce  mask,  smoke  hood, 
or  face  mask  and  goggles.  A  fixed  or 
portable  PBE  is  installed  in  the  airplane 
for  use  by  flight  crewmembers  while 
they  £ire  at  their  stations.  Portable  PBE 
that  meets  applicable  criteria  and  is 
approved  may  be  used  on  the  flight  deck 
and/or  throughout  the  airplane. 

Section  121.337(b)(8)  requires  PBE, 
either  fixed  or  portable,  to  be 
conveniently  located  on  the  Hight  deck 
and  easily  accessible  for  immediate  use 
by  each  flight  crewmember.  In  addition. 
§  121.337(b)(9)  requires  that  for 
combatting  fires  a  portable  PBE  must  be 
located  on  or  close  to  the  fUght  deck 
with  easy  access  by  each  flight 
crewmember  for  fighting  fires.  A 
portable  PBE  in  the  passenger 
compartment  must  be  located  within  3 
feet  of  each  hand  fire  extinguisher.  Both 
of  these  requirements  provide  that  the 
Administrator  may  authorize  another 
location  if  special  circumstances  exist 
that  make  compliance  impractical  and 
the  proposed  deviation  would  provide 
an  equivalent  level  of  safety. 

The  proposed  rule  would  require 
affected  commuters  to  comply  with  the 
PBE  requirements  of  §  121.337.  To  be  in 
compliance,  an  airplane  with  a 
passenger-seating  configuration  of  10  to 
19  seats  would  have  to  have  at  least 
three  PBE:  one  PBE.  fixed  or  portable, 
for  each  flight  crewrmember  at  their 
station,  and  an  additional  portable  PBE 
on  the  flight  deck  for  use  in  fighting 
fires.  An  airplane  with  a  passenger- 
seating  configuration  of  20  to  30  seats 
would  have  to  have  at  least  four  PBE: 
One  PBE.  fixed  or  portable,  for  each 
flight  crewmember  at  their  station:  an 
additional  portable  PBE  on  the  flight 
deck  for  fighting  fires:  and  a  portable 
PBE  in  the  passenger  compartment 
located  within  3  feet  of  the  required 
hand  fire  extinguisher. 

The  applicability  of  the  current  rule 
would  be  revised  to  include  other  than 
transport  category  airplanes.  Section 
121.337(b](9Uiv)  would  also  be  revised 
to  except  airplanes  having  a  passenger- 


seating  configuration  of  fewer  than  70 
seats  and  a  payload  capacity  of  7.500 
pounds  or  less  from  the  requirement  to 
have  a  PBE  in  the  passenger 
compartment.  The  exception  is  needed 
because  these  airplanes  are  not  required 
to  have  a  flight  attendant:  the  portable 
PBE  on  the  flight  deck  would  be  used 
by  a  flight  crewmember  for  fighting  a 
fire. 

There  are  major  safety  benefits  to 
requiring  PBE.  PBE  prevents  injury  or 
death  of  crewmembers  from  smoke  or 
harmful  gasses  and  enables  them  to 
continue  flying  the  airplane  and 
assisting  passengers.  PBE  decreases  the 
likelihood  of  death  or  injur\'  to 
passengers  because  crewmembers  will 
not  be  incapacitated  by  smoke  or 
harmful  gasses  and  thus  are  able  to 
continue  to  perform  their  duties. 
Finally.  PBE  allows  crewmembers  to 
fight  fires  without  succumbing  to  smoke 
inhalation,  thereby  decreasing  the  risk 
of  passenger  injury  and  death.  The  FAA 
proposes  to  apply  the  PBE  requirement 
to  affected  commuters  because  fires 
occur  at  least  as  frequently  in  airplanes 
used  by  affected  commuters  as  they  do 
in  the  larger  airplanes  currently 
operated  under  part  121.  Fires  can  have 
worse  effects  in  smaller  airplanes 
because  there  is  less  room  to  move 
passengers  away  from  the  source  of  the 
fire.  Also,  since  there  is  less  cabin 
volume,  the  smoke  may  become  worse 
more  quickly. 

The  FAA  proposes  to  require 
compliance  with  §  121.337  by  a  date  2 
years  af^er  the  publication  date  of  the 
final  rule. 

Additional  life  rafts  for  extended 
overwater  operations.  Sections  121.339 
and  135.167  require  that  airplanes 
engaged  in  extended  overwater 
operations  provide  enough  life  rafts  of  a 
rated  capacity  and  buoyancy  to 
accommodate  the  occupants  of  the 
airplane.  In  addition.  §  121.339  requires 
excess  rahs  so  that  all  occupants  of  the 
airplane  can  be  accommodated  in  the 
event  of  the  loss  of  one  raft  of  the  largest 
rated  capacity. 

A  life  raft,  which  is  approximately  the 
size  of  a  suitcase  before  it  is  infiated,  is 
an  important  piece  of  survival 
equipment  in  an  emergency  ditching. 
Rafts  facilitate  rescue  efforts  by  keeping 
passengers  together  and  helping  to 
prevent  hypothermia.  The  FAA  believes 
that  the  affected  commuters  that  engage 
in  extended  overwater  operations 
should  be  required  to  meet  the  part  121 
requirements.  As  with  current  part  121 
certificate  holders,  affected  ciMnmuters 
can  apply  lor  waivers,  and  the  FAA  can 
decide,  on  a  case-by-case  basis,  if  a 
waiver  is  appropriate  These  waivers  are 
issued  pursuant  to  §  121  339(a)  which 


permits  the  Administrator  to  allow 
deviation  from  the  requirement  to  carry 
certain  equipment  for  extended 
overwater  operations.  Since  there  are 
ft!w  extended  overwater  operations 
conducted  by  commuters,  the  FAA  does 
not  expect  this  proposed  requirement  to 
have  a  significant  impact. 

Flotation  devices.  Unless  an  airplane 
is  equipped  with  life  preservers, 
flotation  cushions  are  required  in 
§  121.340  for  each  passenger  whenever 
an  airplane  is  used  in  any  overwater 
operation.  In  parts  121  and  135,  life 
preservers  are  required  only  for 
extend''  I  overwater  operations, 
(§§121   i39and  135.167).  Therefore, 
airplant's  used  in  extended  overwater 
operations  would  already  be  equipped 
with  life  preser\'crs,  so  they  would  not 
need  to  have  notation  cushions.  Section 
121.340  has  been  applied  so  that 
virtually  every  airplane  is  equipped 
with  either  flotation  cushions  or  life 
preservers,  because  it  is  practically 
impossible  to  operate  any  place  without 
flying  over  a  body  of  water  of  sufficient 
depth  to  require  some  sort  of  notation 
means. 

The  advantage  of  requiring  flotation 
moans  is  that  if  an  airplane  crashes  in 
the  water,  occupants  would  be  provided 
some  protection.  Many  of  the  most 
active  airports  have  runways  with 
takeoff  or  landing  approaches  over 
w-atcr.  While  ditchings  (anticipated 
water  landings)  in  the  high  .seas  are 
relatively  rare  events,  crashes  in  the 
water  at  the  end  of  runways  are  less  rare 
and  can  result  in  drownings. 

Therefore,  the  FAA  proposes  that 
airplanes  equipped  with  10  or  more 
seals  operating  in  scheduled  passenger 
operations  and  not  already  equipped 
with  life  preservers  be  equipped  with 
flotation  cushions.  To  allow  any 
replacement  of  seat  cushions  to  be 
coordinated  with  the  seat  cushion 
flammability  requirements  of 
§  121.312(c),  the  FAA  proposes  a 
compliance  date  of  2  years  after  the 
publication  date  of  the  final  rule. 

Pitnt  bnat  indication  systf^m.  Section 
25.1:^26  requires  a  pitot  heat  indication 
.system  to  indicate  to  the  flightcrew 
when  a  pitot  heating  system  is  not 
operating.  Part  23  currently  requires 
pitdf  heat  systems  for  airplanes 
approved  for  IFR  flight  or  flight  in  icing 
conditions,  but  doesn't  address  the 
requirement  for  a  pitot  heat  indication 
system.  This  new  requirement  applies  to 
new  type  certification  and  will  not 
affect  existing  in-ser\'ice  commuter 
airplanes  or  future  production  of 
currently  approved  commuter  airplanes. 
.Section  121.342  currently  requires  a 
l)itot  heat  indication  system  on  all 


airplanes  that  have  a  pitot  heating 
system  installed. 

In  recommendation  A-92-86,  the 
National  Transportation  Safety  Board 
(NTSB)  recommended  that  small 
airplanes  certificated  to  operate  in  icing 
conditions  and  at  altitudes  of  18.000 
feet  mean  sea  level  and  above  should  be 
modified  to  provide  a  pitot  heat 
operating  light  similar  to  the  light 
required  by  §  25.1326.  As  recommended 
by  the  NTSB.  part  23  is  currently  being 
amended  to  require  such  indication  for 
commuter  category  airplanes  (Notice 
94-21,  59  FR  37620,  July  22,  1994). 

The  FAA  proposes  to  amend 
§  121.342  to  require  nontransport 
category  airplanes  type  certihcated  after 
December  31.  1964,  to  incorporate  pitot 
heat  indication  systems.  Affected 
commuters  would  have  to  comply 
within  4  years  after  the  publication  date 
of  this  rulemaking. 

Fhght  data  recorders.  Section  121.343 
requires  operators  to  equip  certain 
airplanes  with  flight  data  recorders 
(FDR)  that  have  certain  data  parameters. 
Section  135.152(a)  requires  FDR  in 
multiengine  turbine-powered  airplanes 
with  a  passenger  configuration  of  10  to 
19  seats  that  were  brought  onto  the  U.S. 
register  after  October  11,  1991.  Section 
135.152(b)  requires  FDR  on  multiengine, 
turbine-powered  airplanes  having  a 
passenger  seating  configuration  of  20  to 
30  seats. 

As  discussed  in  the  "Major  Issues" 
section  of  this  notice,  the  FDR 
requirements  would  continue 
unchanged  under  the  proposal. 
Therefore,  the  current  applicable 
requirements  in  part  135  would  be 
moved  into  part  121  by  reference  in 
proposed  §  121.344. 

Radio  equipment.  Sections  121.345 
through  121.351  cover  radio  equipment 
requirements.  Part  121  specifies  radio 
equipment  requirements  for  operations 
under  VFR  over  routes  navigated  by 
pilotage,  for  operations  under  VFR  over 
routes  not  navigated  by  pilotage  or  for 
operations  under  IFR  or  over-the-lop, 
and  for  extended  overwater  operations. 
The  requirements  are  more  specific  and 
restrictive  than  those  in  §  135. IGl.  The 
radio  equipment  requirements  in  part 
121  are  cumulative;  that  is.  the 
regulations  prescribe  basic  radio 
equipment  requirements  for  VFR  over 
routes  navigated  by  pilotage  and 
additional  equipment  for  VFR  over-the- 
top  or  IFR.  Most  part  121  operations  are 
conducted  under  IFR.  The  proposed 
rule  would  require  affected  commuters 
to  comply  with  part  121  radio 
equipment  requirements.  Because 
additional  equipment  would  be  required 
for  VFR  conditions  in  operations  under 
part  121,  the  FAA  requests  comments 


on  the  appropriateness  of  the  part  121 
requirements  for  operations  presently 
conducted  under  part  135  and,  if 
inappropriate,  commenter 
recommendations  for  alternate 
requirements. 

Emergency  equipment  for  operations 
over  uninhabited  terrain.  Section 
121.353  prescribes  the  emergency 
equipment  needed  for  operations  over 
uninhabited  terrain  areas  for  flag  and 
supplemental  air  carriers  and 
commercial  operators.  The  requirements 
include  pyrotechnic  signaling  devices, 
emergency  locator  transmitters  (ELT's), 
and  survival  kits  equipped  for  the  route 
to  be  flown.  Similar  requirements  exist 
in  part  135  for  airplanes  having  a 
passenger-seating  configuration  of  more 
than  19  passengers.  (§§  135.177  and 
135.178).  The  proposed  rule  would 
require  compliance  with  §  121.353. 
Survival  kits  would  be  a  new 
requirement  for  affected  commuter 
operators  of  airplanes  with  10  to  19 
seats. 

Airborne  weather  radar.  Section 
121.357  requires  airb<*ne  weather  radar 
equipment  for  transport  category 
airplanes  (except  for  C-46  airplanes). 
Similar  requirements  exist  in  §  135.175. 
which  applies  to  large  transport 
category  airplanes.  Section  135.173 
allows  for  the  use  of  either  airborne 
weather  radar  equipment  or  approved 
thunderstorm  detection  equipment.  As 
discussed  in  the  "Major  Issues"  section 
of  this  notice,  affected  commuters 
would  be  required  to  have  approved 
airborne  weather  radar  equipment.  The 
applicability  language  of  part  121  would 
be  revised  accordingly. 

Low-altitude  windshear  systems. 
Section  121.358  requires  either  low- 
all  itude  windshear  warning  and 
guidance  systems  or  predicting  systems 
on  turbine-powered  airplanes.  The 
definition  for  turbine-powered  airplanes 
in  §  121.358(d)  specifically  excludes 
turbo-propeller-powered  airplanes.  As 
discussed  in  the  "Major  Issues"  section 
of  tliis  notice,  this  requirement  would 
not  apply  to  affected  commuter 
operators  using  turbo-propeller- powered 
or  piston-powered  airplanes. 

Cockpit  voice  recorders.  Section 
121.359  requires  cockpit  voice  recorders 
(CA'R)  on  all  large  turbine-povvered- 
engine  airplanes  and  on  large 
pressurized  airplanes  with  four 
reciprocating  engines.  Section 
135.151(a)  requires  one  standard  of  C\'R 
on  all  multiengine  turbine-powered 
airplanes  or  rotorcraft  having  a 
passenger  seating  configuration  of  six  or 
more  and  for  which  two  pilots  are 
required  by  type  certification,  and 
another  standard  for  all  multiengine 
turbine-powered  airplanes  or  roforcrra'^ 
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having  a  seating  configuration  of  20  or 
more  seats.  As  discussed  in  the  "Major 
Issues"  section  of  this  notice,  the 
proposal  would  not  change  curren*  CVR 
requirements:  and  CVR  language  from 
part  135  would  be  incorporated  to 
maintain  existing  part  135  requirements. 

Ground  proximity  warning  system 
(GPWS).  GPWS  provides  a  warning  to 
the  flightcrew  when  an  airplane  is 
dangerously  close  to  the  ground, 
allowing  time  for  the  flightcrew  to  take 
corrective  action  and  avoid  collision 
with  the  ground.  These  types  of 
accidents  are  called  controlled  flight 
into  terrain  (CFIT)  because  they  occur 
when  the  flightcrew  is  not  aware  that 
the  airplane  is  dangerously  close  to 
terrain. 

Section  121.360  requires  GPWS  on 
turbine-powered  airplanes.  Section 
121.360(0  also  requires  a  ground 
proximity  warning-glide  slope  deviation 
alerting  system  that  meets  certain 
standards.  Section  135.153  requires  a 
ground  proximity  warning  system  for 
any  turbine-powered  airplane  having  a 
passenger-seating  configuration  of  10  or 
more  seats.  There  is  also  a  provision  in 
§  135.153(b)  that  allows  an  airplane  to 
be  operated  until  April  20.  1996. 
without  a  GPWS  if  the  airplane  is 
equipped  with  an  alternative  system 
that  conveys  warnings  of  excessive 
closure  rates  with  the  terrain  and  if 
certain  other  requirements  are  met.  Part 
135  does  not  specifically  require  a  glide 
slope  deviation  alerting  system  nor  does 
it  provide  specific  TSO  standards  as 
part  121  does. 

Although  the  GPWS  requirements  in 
parts  121  and  135  appear  to  be  different, 
any  approved  GPWS  under  part  135 
would  be  capable  of  complying  with 
part  121  standards.  By  April  20,  1996. 
which  will  precede  the  compliance  date 
of  this  proposed  rule,  all  affected 
commuter  airplanes  must  have 
approved  GPWS.  Therefore,  there  will 
be  no  difference  in  the  requirements  as 
of  the  effective  date  of  this  proposed 
rulemaking. 

VLB. 8.  Subpart  L — Maintenance. 
Preventive  Maintenance,  and 
Alterations 

Applicability.  Part  121  operators  are 
required  to  adopt  a  continuous 
airworthiness  maintenance  program 
(CAMP),  which  has  a  proven  track 
record  for  large  transport  category 
airplane.  Under  §  135.411(a)(2), 
airplanes  that  are  type  certificated  for  a 
passenger-seating  configuration  of  10 
seats  or  more  are  already  required  to 
comply  with  a  CAMP  similar  to  part  121 
requirenients.  The  proposed  rule  would 
require  all  airplanes  type  certificated  for 
10  or  more  passengers  to  comply  with 


part  121  CAMP  requirements.  These 
requirements  are  consistent  with 
present-day  maintenance  standards  and 
techniques  to  manage  airplane 
airworthiness.  The  proposal  to  include 
affected  commuters  under  part  121 
maintenance  requirements  would  not 
necessitate  a  revision  to  §  121.361. 

Section  121.361(b)  contains  a 
deviation  provision  allowing  certain 
noncertificated  persons  to  perform 
maintenance.  Affected  commuters 
would  now  have  this  option  available. 
Since  many  of  the  airplanes  that  are  the 
subject  of  this  rulemaking  are 
manufactured  outside  the  United  States, 
this  deviation  provision  would  allow 
operators  to  have  the  original  equipment 
manufacturers  perform  some  overhauls 
and  repairs. 

Responsibility  for  airworthiness. 
Section  121.363  places  the 
responsibility  for  the  airworthiness  of 
an  airplane  on  the  certificate  holder. 
Under  the  proposal  affected  commuters 
would  have  to  comply  with  §  121.363.  A 
similar  requirement  appears  in 
§  135.413.  Section  135'.413(a)  requires  a 
part  135  operator  to  have  defects 
repaired  between  required  maintenance 
under  part  43.  This  provision  does  not 
appear  in  part  121.  Part  121  operators 
are  required  to  have  defects  repaired  in 
accordance  with  their  maintenance 
manual.  As  an  FAA-approved 
maintenance  manual  requires  no  less 
than  the  part  43  requirements,  affected 
commuters  would  experience  no  change 
in  requirements. 

Maintenance,  preventive 
maintenance,  and  alteration 
organization.  Section  121.365  requires 
the  certificate  holder  to  have  an 
adequate  maintenance  organization  for 
the  accomphshment  of  maintenance, 
preventive  maintenance,  and  alterations 
on  its  airplanes.  The  provision  allows 
the  certificate  holder  to  arrange  with 
another  person  to  accomplish  the  work, 
provided  that  the  certificate  holder 
determines  that  the  person  has  an 
organization  adequate  to  perform  the 
work.  This  provision  requires  separate 
inspection  functions  to  ensure  that 
those  items  directly  affecting  the  safety 
of  flight  are  verified  to  be  correct  by 
someone  other  than  the  person  who 
performed  the  work.  Since  §  135.423  is 
essentially  identical  to  §  121.365,  there 
would  be  no  change  in  requirements  for 
affected  operators.  Affected  operators 
would  be  required  to  comply  with  part 
121. 

The  FAA  recognizes  that  other 
provisions  of  this  proposed  rule,  which 
would  require  affected  of)erators  to 
install  new  equipment  and  might  lead  to 
replacement  of  part  23  type  certificated 
airplanes  with  part  25  type  certificated 


airplanes,  could  necessitate  that 
maintenance  personnel  (as  required  by 
this  section  and  by  §§  121.367  and 
121.371)  have  additional  skills  and 
training.  The  effect  of  these  other 
provisions  on  maintenance  costs  is 
discussed  in  the  regulatory  evaluation 
summary  in  this  notice. 

Maintenance,  Preventive 
Maintenance,  and  Alterations  Programs. 
Section  121.367  establishes  the 
requirement  for  a  certificate  holder  to 
have  an  inspection  program  and  a 
program  covering  other  maintenance, 
preventive  maintenance,  and 
alterations.  The  rule  provides  for 
accomplishment  of  maintenance, 
preventive  maintenance,  and  alterations 
in  accordance  with  the  certificate 
holder's  manual  regardless  of  whether 
the  work  is  performed  by  the  certificate 
holder  or  another  person.  The 
corresponding  part  135  provision, 
§  135.425.  is  essentially  identical. 
Affected  operators  would  be  required  to 
comply  with  part  121. 

Manual  requirements.  Section 
121.369  requires  the  certificate  holder  to 
include  in  its  manual  a  description  of 
the  organization  required  by  §  121.365 
and  a  list  of  persons  with  whom  it  has 
arranged  for  the  performance  of  any 
required  inspections,  other 
maintenance,  preventive  maintenance, 
or  alterations.  The  manual  must  contain 
the  programs  required  by  §  121.367, 
including  the  methods  of  performing 
required  inspections,  other 
maintenance,  preventive  maintenance, 
or  alterations.  This  provision  requires  a 
certificate  holder  to  provide  a 
maintenance  program  in  manual  form  to 
be  used  in  its  organization  in  the 
performance  of  maintenance,  preventive 
maintenance,  and  alteration  programs. 
This  manual  is  necessary  to  ensure  that 
the  certificate  holder  has  provided  an 
adequate  maintenance  program  for  the 
airworthiness  of  its  airplanes  and  to 
inform  its  personnel,  or  other  persons 
who  perform  maintenance,  of  their 
responsibilities  regarding  the 
performance  of  maintenance  on  the 
airplane. 

Section  135.427  is  basically  identical 
to  §  121.369.  Affected  operators  would 
be  required  to  comply  with  part  121. 

Required  inspection  personnel. 
Section  121.371  contains  certain 
requirements  for  inspection  personnel, 
including  provisions  for  specific 
qualifications  for  and  supervision  of  an 
inspection  unit.  Included  is  a 
requirement  for  listing  persons  who 
have  been  trained,  qualified,  and 
authorized  to  conduct  required 
inspections.  The  persons  must  be 
identified  by  name,  occupational  title, 
and  the  inspections  that  they  are 
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authorized  to  perform.  This  ensures  that 
competent  and  properly  trained 
inspection  personnel  are  authorized  to 
perform  the  required  inspections. 
Section  135.429  has  language  that  is 
similar  to  this  section.  Affected 
operators  would  be  required  to  comply 
with  part  121. 

Continuing  analysis  and  surveillance. 
Section  121.373  on  continuing  analysis 
and  surveillance  is  in  nearly  all  respects 
identical  to  the  provisions  of  §  135.431. 
The  FAA  proposes  that  affected 
commuters  would  comply  with 
§  121.373.  Section  121.373  provides  for 
the  establishment  by  the  certificate 
holder  of  a  system  to  continually 
analyze  the  performance  and 
effectiveness  of  the  programs  covering 
maintenance,  preventive  maintenance, 
and  alterations.  This  section  also 
provides  for  the  correction  of  any 
deficiencies  in  those  programs.  Also 
included  in  this  section  is  a  provision 
whereby  the  Administrator  may  require 
the  certificate  holder  to  make  changes  in 
either  or  both  of  its  programs  described 
in  paragraph  (a)  if  those  programs  do 
not  contain  adequate  procedures  and 
standards  to  meet  the  requirements  of 
this  part.  The  requirement  is  necessary 
to  provide  feedback  to  the  certificate 
holder  on  the  certificate  holder's 
programs  covering  maintenance, 
preventive  maintenance,  and 
alterations,  so  that  deficiencies  can  be 
corrected.  The  requirement  for  a 
procedure  providing  for  changes 
required  by  the  Administrator  is  similar 
to  procedures  included  in  other  parts  of 
the  Federal  Aviation  Regulations  and 
ensures  that  deficient  programs  are 
corrected  promptly.  Since  §§  121.373 
and  135.431  are  basically  identical,  no 
new  burdens  would  be  imposed  by  the 
proposal  to  require  affected  operators  to 
comply  with  §  121.373. 

Maintenance  and  preventive 
maintenance  training  programs.  Section 
121.375  requires  training  programs  that 
ensure  that  persons  performing 
maintenance  or  preventive  maintenance 
functioui  (including  inspection 
persormel)  are  fully  informed  about 
procedures,  techniques,  and  new 
equipment  in  use  and  that  those 
personnel  are  competent  to  perform 
their  required  duties.  This  section  is 
identical  to  §  135.433.  Affected 
operators  would  be  required  to  comply 
with  part  121. 

Maintenance  and  preventive 
maintenance  personnel  duty  time 
limitations.  Section  121.377  estabfishes 
the  requirements  for  maintenance 
personnel  to  be  relieved  fix)m  duty  for 
a  period  of  at  least  24  consecutive  hours 
during  any  7  consecutive  days,  or  the 
equivalent  thereof  within  any  1  calendar 


month.  This  requirement  is  for 
maintenance  personnel  within  the 
United  States.  This  provision  would  be 
a  new  requirement  for  affected 
commuters.  The  FAA  beUeves  that  this 
provision  to  be  a  necessary  safety 
precaution  to  ensure  that  maintenance 
personnel  are  provided  adequate  rest. 

Certificate  requirements.  Section 
121.378  requires  that  each  person,  other 
than  a  repair  station  certificated  under 
tlie  provisions  of  Subpart  C  of  part  145, 
who  is  directly  in  charge  of 
maintenance,  preventive  maintenance, 
or  alterations,  and  each  person 
performing  required  inspections,  hold 
an  appropriate  airman  certificate.  The 
FAA  determined  when  this  provision 
was  adopted  for  part  121  that  it  was 
necessary  to  ensure  that  the  certificate 
holder  uses  maintenance  personnel  who 
have  adequate  knowledge  of  the 
regulations  and  hold  an  appropriate 
airman  certificate.  An  identical 
requirement  appears  in  §  135.435.  The 
FAA  proposes  that  affected  operators 
would  comply  witli  part  121. 

Authority  to  perform  and  approve 
maintenance,  preventive  maintenance, 
and  alterations.  Section  121.379  allows 
the  certificate  holder  to  have 
maintenance  performed  by  other 
persons.  Tlie  rule  also  permits  a 
certificate  holder  to  perform 
maintenance  for  other  certificate 
holders.  This  provision  allows  the  part 
121  certificate  holder  some  flexibility  in 
scheduling  and  performing  its 
maintenance  by  allowing  the  work  to  be 
performed  by  other  persons  when  the 
certificate  holder  does  not  have  the 
personnel  or  facilities  available  to 
perform  certain  maintenance.  The  rule 
requires  that  all  major  repairs  and 
alterations  must  have  been 
accomplished  with  data  approved  by 
the  Administrator.  Section  135.437 
contains  the  same  requirements.  The 
FAA  proposes  that  affected  operators 
would  comply  with  part  121. 

Maintenance  recording  requirements. 
Section  121.380  provides  for  the 
preparation,  maintenance,  and  retention 
of  certain  records  using  the  system 
specified  in  the  certificate  holder's 
manual.  The  rule  also  specifies  the 
length  of  time  that  the  records  must  be 
retained  and  requires  that  the  records  be 
transferred  with  the  airplane  at  the  time 
it  is  sold.  The  requirements  of 
§§  135.439  and  121.380  are  essentially 
identical  so  few  new  recordkeeping 
requirements  would  be  imposed.  A 
small  change  is  necessary  to 
§  121.380(a)(2)  to  accommodate 
propeller-driven  airplanes  used  by  some 
affected  commuters.  This  proposed 
requirement  is  in  §  135.439(a){2)(i). 


Section  121.380(a)(2)(v)  would  be 
amended  to  adopt  the  language  found  in 
§  135.439(a){2){v)  to  provide  more 
complete  records  on  airworthiness 
directive  compHance.  The  current  part 
121  requirement  does  not  specify 
maintaining  in  the  records  the  times  and 
dates  for  conducting  recurring  actions 
required  by  an  airworthiness  directive, 
although  the  FAA  assumes  that  current 
part  121  certificate  holders  already  do 
this.  This  is  particularly  important  if 
ownership  of  an  airplane  is  transferred. 

Transfer  of  maintenance  records. 
Section  121.380a  requires  the  certificate 
holder  to  transfer  certain  maintenance 
records  to  the  purchaser  at  time  of  the 
sale,  in  either  plain  language  form  or  in 
coded  form.  The  coded  form  must 
provide  for  the  preservation  and 
retrieval  of  information  in  a  maimer 
acceptable  to  the  Administrator.  The 
purchaser  may  permit  the  seller  to  keep 
physical  custody  of  the  records; 
however,  custody  by  the  seller  does  not 
relieve  the  purchaser  of  the 
responsibihty  under  §  121.380(c)  to    ♦ 
make  the  records  available  for 
inspection  by  a  representative  of  the 
Administrator  or  authorized 
representatives  of  the  National 
Transportation  Safety  Board.  The 
purpose  of  this  section  is  to  ensure  that 
a  new  owner  receives  all  the  records 
that  are  to  be  maintained  by  an  operator 
as  required  by  §  121.380.  This  section  is 
worded  the  same  as  §  135.441  except 
that  the  part  121  provision  allows  the 
purchaser  to  select  the  format  of  the 
transferred  records. 

The  FAA  notes  that  both  §  121.380 
and  §  121.380a.  and  all  other 
maintenance  recordkeeping 
requirements,  are  being  reviewed  by  an 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  that  is  studying 
ways  to  improve  the  recordkeeping 
requirements. 

V1.B.9.  Subpart  M — Airman  and 
Crewniember  Requirements 

Subpart  M  of  part  121  and  subparts  E 
and  F  or  part  135  contain  airman  and 
crewmember  requirements.  A 
discussion  of  the  Age  60  Rule  appears 
in  the  "Major  Issues"  section  of  this 
notice. 

Flight  attendant  complement.  The 
number  of  flight  attendants  required  on 
airplanes  varies  depending  on  the 
seating  capacity  of  the  airplane.  Section 
121.391  requires  one  flight  attendant  foi 
airplanes  having  a  seating  capacity  of 
more  than  9  but  less  than  51  passengers. 
Section  135.107  requires  one  flight 
attendant  for  airplanes  having  a 
passenger  seating  configuration, 
excluding  any  pilot  seat,  of  more  than 
19  passengers. 


16254  Federal  Register  /  Vol.  60,  No.  60  /  Wednesday.  March  29.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Proposed  Rules  16255 


^« 


Flight  attendants  are  required  on 
airplanes  to  perform  essential  routine 
and  emergency  safety  duties.  Routine 
duties  include  numerous  items,  such  as 
passenger  briefings  and  ensuring  that 
carry-on  baggage  is  correctly  stowed.  On 
larger  airplanes  flight  attendants  are 
needed  in  emergencies  to  operate 
emergency  equipment  and  assist 
passengers  in  evacuating  the  airplane. 
Airplanes  currently  operated  under  part 
121  are  larger  and  heavier,  the  distance 
to  the  nearest  emergency  exit  may  be 
greater,  and  the  emergency  equipment  is 
more  complex  to  operate.  Small 
airplanes  are  easier  to  evacuate  than 
large  airplanes  and  the  close  proximity 
of  the  flightcrew  make  handling  inflight 
emergencies  easier  than  on  large 
airplanes.  In  addition,  airplanes  with 
passenger-seating  capacities  from  10  to 
19  might  have  to  install  an  additional 
seat  for  the  flight  attendant  or  dedicate 
a  seat  which  could  be  revenue 
producing  to  provide  a  seat  for  a  flight 
attendant.  Not  requiring  flight 
attendants  for  commuter  airplanes  with 
a  seating  capacity  of  less  than  20 
passengers  has  not  proven  to  be  a  safety 
hazard.  Therefore,  the  FAA  is  retaining 
the  requirement  for  a  flight  attendant  for 
more  than  9  passengers  for  current  part 
121  airplanes,  but  proposes  to  require  a 
flight  attendant  for  affected  commuters 
only  in  airplanes  with  more  than  19 
passenger  seats.  This  change  would  not 
have  any  effect  on  current  part  121 
certificate  holders  and  would  not 
impact  the  affected  commuters  since  it 
is  the  current  standard  for  part  135. 

Flight  attendants  being  seated  during 
movement  on  the  surface.  Section 
121.391(d)  states  that  during  movement 
on  the  surface,  flight  attendants  must 
remain  at  their  duty  stations  with  safety 
belts  and  shoulder  harnesses  fastened 
except  to  perform  duties  related  to  the 
safety  of  the  airplane  and  its  occupants. 
Part  135  has  a  similar  provision  in 
§  135.128(a}.  except  that  it  does  not 
specify  that  flight  attendants  may  be 
performing  safety  duties  during 
movement  on  the  surface.  The  FAA 
proposes  that  the  affected  commuters 
with  flight  attendants  comply  with  the 
part  121  rules  and  that  flight  attendants 
be  allowed  to  perform  safety  related 
duties,  such  as  ensuring  that  passenger 
seat  belts  are  fastened  and  conducting 
passenger  briefings,  during  movement 
on  the  surface. 

Flight  attendants  or  other  qualified 
personnel  at  the  gate.  Section  121.391(e) 
requires  that  a  specified  number  of 
flight  attendants  be  on  board  the 
airplane  when  it  is  parked  at  the  gate 
and  passengers  are  on  board  and  that 
the  number  of  flight  attendants  cannot 
be  reduced  unless  certain  conditions  are 


met.  It  also  allows  the  use  of 
"substitutes"  providing  they  are 
qualified.  Part  135  does  not  have 
requirements  on  flight  attendants  at  the 
gate,  although  commuter  operators  may 
have  policies  preventing  unattended 
passengers  when  the  airplane  is  parked 
at  the  gate.  The  FAA  proposes  that  all 
airplanes  being  operateB  by  affected 
commuters  be  required  to  comply  with 
current  §  121.391(e);  that  is.  they  must 
have  a  flight  attendant  or  substitute 
(such  as  a  flight  crewmember)  on  board 
when  the  airplane  is  parked  at  the  gate 
and  passengers  are  on  board.  The 
substitutes  must  be  given  training  in  the 
emergency  evacuation  procedures  for 
that  airplane  as  required  by  §  121.417 
and  they  must  be  identified  to  the 
passengers.  If  there  is  only  one  flight 
attendant  or  other  qualified  personnel 
on  board  the  airplane,  that  person  must 
be  located  in  accordance  with  the 
certificate  holder's  FAA-approved 
operating  procedures. 

Since  as  a  result  of  this  proposed  rule 
§  121.391(e)  would  apply  in  the  future 
to  operations  that  do  not  use  flight 
attendants,  the  FAA  proposes  to  move 
paragraph  (e)  to  a  new  separate  section, 
proposed  §  121.393.  to  highlight  the 
crewmember  requirements  that  apply 
when  an  airplane  is  on  the  ground  and 
will  continue  to  another  destination. 

Aircraft  dispatchers.  Section  121.395 
requires  that  each  domestic  and  flag  air 
carrier  shall  provide  enough  qualified 
aircraft  dispatchers  at  each  dispatch 
center  to  ensure  proper  operational 
control  of  each  flight.  This  would  be  a 
new  requirement  for  affected 
commuters.  It  is  associated  with 
compliance  with  the  dispatch 
requirements  of  part  121.  which  is 
discussed  in  the  "Major  Issues"  section 
of  this  preamble. 

VLB.  10.  Subparts  N  and  O— Training 
Program  and  Crewmember 
Qualifications 

There  are  no  proposed  revisions  to 
these  subparts  in  this  notice  except  that 
§  121.435  would  be  removed.  It  is  an 
obsolete  requirement  since  helicopters 
are  no  longer  operated  under  part  121. 
See  discussion  of  a  recent  proposal  to 
these  subparts  in  the  "Recent  FAA 
Actions"  section  of  this  notice. 

VI.B.ll.  Subpart  P— Aircraft  Dispatcher 
Qualifications  and  Duty  Time 
Limitations:  Domestic  and  Flag  Air 
Carriers 

The  requirements  in  §  121.463  of 
subpart  P  would  be  revised  to  clarify 
where  an  observer  is  to  sit  if  the 
airplane  does  not  have  a  jump  seat  on 
the  flight  deck. 


VI.B.12.  Subpart  Q— Flight  Time 
Limitations  and  Rest  Requirements: 
Domestic  Air  Carriers 

A  discussion  of  this  subpart  appears 
in  the  "Major  Issues"  section  of  this 
notice. 

VI.B.13.  Subpart  R— Flight  Time 
Limitations:  Flag  Air  Carriers 

A  discussion  of  this  subpart  appears 
in  the  "Major  Issues"  section  of  this 
notice. 

VLB.  14.  Subpart  S— Flight  Time 
Limitations:  Supplemental  Air  Carriers 
and  Commercial  Limitations 

A  discussion  of  this  subpart  appears 
in  the  "Major  Issues"  section  of  this 
notice. 

VLB.  15.  Subpart  T— Flight  Operations 

This  subpart  prescribes  requirements 
for  flight  operations  applicable  to  all 
certificate  holders  except  as  otherwise 
specified.  The  requirements  include 
responsibility  for  operational  control, 
passenger  briefings,  use  of  oxygen, 
carry-on  baggage,  use  of  certificated 
airports,  and  other  reouirements. 

Operational  control.  Sections  121.533 
and  121.535  require  each  domestic  and 
flag  operation  to  be  responsible  for 
operational  control  and  specifies  the 
responsibilities  for  aircraft  dispatchers 
and  pilots  for  each  flight  release.  These 
would  be  new  requirements  for  affected 
commuters.  Section  121.537  contains 
the  requirements  for  operational  control 
^r  supplemental  operations.  While  the 
requirements  for  domestic  and  flag 
operations  are  based  on  a  dispatch 
system,  the  requirements  for 
supplemental  operations  are  based  on  a 
flight  following  system.  For  all  three 
types  of  operations  the  requirements  in 
part  121  for  operational  control  are  more 
detailed  and  provide  better  guidance 
than  those  in  part  135  (§§  135.77  and 
135.79).  Part  121  assigns  specific 
responsibilities  to  the  pilot  in  command 
and  the  aircraft  dispatcher,  clearly 
stating  these  requirements  and  how 
operational  control  is  to  be 
implemented.  In  part  135,  the  certificate 
holder  must  list  names  and  titles  of 
those  responsible  for  operational 
control,  but  there  are  no  specific 
requirements.  Operational  control  is 
critical  to  flight  safety  and  the 
requirements  in  part  121  would  provide 
a  higher  level  of  safety  for  affected 
commuters. 

Admission  to  the  flight  deck.  Section 
121.547  specifies  who  may  be  admitted 
to  the  flight  deck  of  a  passenger-carrying 
airplane.  The  part  121  section  is  similar 
to  but  more  detailed  than  §  135.75, 
which  applies  to  the  admission  of  FAA 
inspectors  to  the  pilots'  compartment. 


except  that  §  121.547  provides  for 
additional  types  of  persons  who  may  be 
admitted. 

Emergency  procedures.  Parts  121  and 
135  require  that,  when  the  certificate 
holder  or  PIC  knows  of  conditions  that 
are  a  hazard  to  safe  operations,  the 
operation  must  be  restricted  or 
suspended  until  the  hazardous 
conditions  are  corrected.  (See 
§§121.551. 121.553,  and  135.69.)  In 
addition.  §  135.69(b)  provides  for  the 
PIC  to  continue  a  flight  towards  an 
airport  where  hazardous  conditions 
exist  if  (1)  it  may  be  reasonably 
expected  that  by  the  time  of  estimated 
arrival  the  conditions  will  have  been 
corrected,  or  (2)  there  is  no  safer 
procedure.  In  the  latter  event, 
continuation  is  an  emergency  situation 
under  §  135.19  (subsumed  by  proposed 
§  119.58).  which  allows  the  PIC  to 
deviate  from  the  rules  of  the  part  to  the 
extent  required  to  meet  the  emergency. 

Sections  121.557.  121.559,  ancri35. 19 
on  emergency  procedures  would  be 
removed  from  this  subpart  and  covered 
in  proposed  part  119. 

Section  121.565  would  be  a  new 
requirement  for  affected  commuters 
now  operating  under  part  135.  This 
section  requires  a  pilot  in  command  to 
take  certain  actions  in  the  event  of  an 
engine  failure,  such  as  to  land  at  the 
nearest  suitable  airport,  to  report  the 
engine  failure  to  the  appropriate  ground 
station  and  keep  the  station  informed  of 
the  flight's  progress,  and  to  send  a 
written  report  to  the  operations  manager 
(or  other,  as  specified)  if  the  pilot  has 
not  landed  at  the  nearest  suitable  airport 
after  the  engine  failure. 

Passenger  information.  Both  parts  121 
and  135  contain  requirements  for  the 
oral  briefing  of  passengers  on  the  use  of 
seatbelts,  smoking,  and  the  location  and 
use  of  emergency  exits  and  equipment 
(see  §§  121.571, 121.333,  121.573. 
121.585. 135.117, 135.127).  The  oral 
briefing  must  be  supplemented  by 
printed  cards  for  each  passenger  and 
must  contain  diagrams  showing 
emergency  exits  and  additional 
instructions.  The  passenger  information 
rules  in  parts  121  and  135  are  similar, 
but  part  121  is  more  specific  in  some 
respects,  while  part  135  is  more  specific 
in  others.  The  FAA  proposes  to  amend 
§  121.571(a)  to  bring  over  from  §  135.117 
requirements  for  additional  passenger 
information  for  airplanes  with  no  flight 
attendant.  This  additional  information 
includes  instructions  on  location  of 
survival  equipment,  location  and 
operation  of  oxygen  equipment,  location 
and  operation  of  fire  extingmshers.  and 
placement  of  seat  backs  in  an  upright 
position  for  takeoffs  and  landings.  The 
FAA  proposes  that  the  affected 


commuters  otherwise  comply  with  the 
part  121  rules  on  passenger  information. 
The  printed  cards  would  need  to  be 
revised  or  supplemented  to  provide 
information  on  flotation  cushions  or 
other  required  flotation  devices  once 
they  are  installed. 

A  small  change  is  proposed  for 
§  121.571(a)(3)  to  allow  a  flight 
crevraiember  (instead  of  a  flight 
attendant)  to  provide  an  individual 
briefing  of  a  person  who  may  need 
assistance  in  the  event  of  an  emergency, 
in  cases  where  an  airplane  does  not 
have  a  flight  attendant. 

Oxygen  for  medical  use  by 
passengers.  Section  121.574  provides 
that  a  certificate  holder  may  allow  a 
passenger  to  carry  and  operate 
equipment  for  disp>ensing  oxygen  if, 
among  other  requirements,  the 
equipment  is  furnished  by  the  certificate 
holder.  Undercurrent  §135.91,  the 
certificate  holder  may  allow  a  passenger 
to  carry  and  operate  equipment  for 
dispensing  oxygen  provided  certain 
requirements  are  met.  In  addition,  under 
part  121,  the  equipment  must  be  part  of 
a  certificate  holder's  maintenance 
program;  under  part  135  it  is  required  as 
part  of  the  certificate  holder's 
maintenance  program  only  if  the 
certificate  holder  owns  the  equipment. 
Section  135.91(d)  contains  a  provision 
for  permitting  a  noncomplying  oxygen 
bottle  provided  by  medical  emergency 
service  personnel  to  be  carried  on  board 
the  airplane;  this  provision  would  not 
be  carried  forward  into  part  121. 

Part  121  requires  the  certificate  holder 
to  supply  the  oxygen  to  ensure  that 
internal  contamination  of  the 
pressurized  oxygen  does  not  occur.  The 
contamination  of  the  cylinder  with  a 
flammable  material  (grease,  oil)  could 
result  in  a  serious  fire  or  explosion 
when  these  cylinders  are  operated  on  a 
pressurized  airplane.  Under  the 
proposal,  the  FAA  would  limit  the  use 
of  oxygen  imits  to  those  maintained  by 
the  air  carrier  as  is  presently  provided 
in  §  121.574.  Most  of  the  airplanes 
operated  by  the  affected  commuters  are 
pressurized  and  frequently  operate 
above  10,000  feet.  The  operating 
conditions  and  safety  concerns  are 
similar  for  part  121  operators  and  the 
affected  commuters. 

Alcoholic  beverages.  Sections  121.575 
and  135.121  contain  requirements 
controlling  the  serving  or  consumption 
of  alcoholic  beverages  on  airplane.  The 
requirements  are  similar  except  for  three 
additional  requirements  in  §  121.575. 
Certificate  holders  are  prohibited  from 
serving  alcohol  to  persons  who  have 
legal  access  to  armed  weapons  and  to 
persons  who  are  being  escorted  by.an 
armed  law  enforcement  escort.  Also, 


part  121  requires  certificate  holders  to 
report  any  disturbances  caused  by 
people  who  appear  to  be  intoxicated. 
Since  these  differences  are  minor  and 
are  not  expected  to  impose  a  burden  on 
affected  commuters,  the  FAA  proposes 
that  affected  commuters  comply  with 
the  requirements  of  §  121.575. 

Retention  of  items  of  mass.  Section 
121.576  requires  that  airplanes  must 
have  a  means  to  prevent  each  item  of 
galley  equipment  and  each  serving  cart, 
when  not  in  use,  and  each  item  of  crew 
baggage,  which  is  carried  in  the  crew  or 
passenger  compartment,  from  becoming 
a  hazard.  Section  121.577  prohibits  a 
certificate  holder  from  moving  an 
airplane  on  the  surface  or  taking  off 
unless  such  items  are  secure.  Sections 
135.87  and  135.122  require  certificate 
holders  to  ensure  that  such  items  are 
secure  before  takeoff.  The  FAA  proposes 
that  the  affected  commuters  comply 
with  §  121.577,  which  is  substantively 
the  same  as  §  135.122. 

Cabin  ozone  concentration.  Section 
121.578  sets  maximum  levels  of  ozone 
concentration  inside  the  cabins  of 
transport  category  airplanes  operating 
above  27,000  feet.  Commuter  (and 
predecessor)  airplanes  do  not,  generally, 
operate  at  these  altitudes;  nevertheless, 
the  FAA  believes  that  these  rules  should 
apply  whenever  the  altitudes  are 
exceeded.  The  FAA  proposes  to  amend 
§  121.578(b)  to  delete  the  references  to 
transport  category  airplanes.  Section 
121.578(d)  contains  deviation  authority 
if  the  certificate  holder  shows  that 
compliance  with  the  current  rule  is 
unreasonable  either  because  of 
circumstances  beyond  its  control  or 
because  of  an  unreasonable  economic 
burden. 

Minimum  altitudes  for  use  of 
autopilot.  Sections  121.579  and  135.93 
establish  minimum  altitudes  for  use  of 
autopilots.  The  two  sections  are  similar; 
however,  part  135  does  not  specify 
weather  requirements  for  an  approach. 
In  a  current  NPRM  proposing  to  revise 
the  minimum  altitude  for  use  of  an 
autopilot  (59  FR  63868,  December  9. 
1994),  which  is  under  consideration  for 
the  minimum  altitude  for  autopilot  use 
corresponds  to  the  type  certificate  of  the 
autopilot  and  altitude  stated  in  the 
Airplane  Flight  Manual  (AFM).  If 
accepted  as  proposed,  the  AFM  would 
establish  guidance  that  would  be  edited 
and  approved  in  the  air  carriers 
operations  specifications. 

Forward  observer's  seat.  Section 
121.581  requires  a  certificate  holder  to 
make  available  a  seat  on  the  flight  deck 
of  each  airplane  for  use  by  the 
Administrator  while  conducting  en 
route  inspections.  Comparable  §  135.75 
requires,  for  such  inspections,  a  forward 
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observer's  seat  on  the  flight  deck  or  a 
forward  passenger  seat  with  headset  or 
speaker.  Because  airpUmes  in  the  10-  to 
30-seat  range  may  not  have  an 
observer's  seat  on  the  flight  deck,  the 
option  of  providing  a  forward  passenger 
seat  would  be  moved  into  part  121. 

Authority  to  refuse  transportation. 
Section  121.586  prohibits  a  certificate 
holder  from  refusing  transportation  to  a 
passenger  on  the  basis  that  the 
passenger  will  need  the  assistance  of 
another  person  to  move  quickly  to  an 
exit  in  the  event  of  an  emergency, 
unless  the  certificate  holder  has 
established  procedures  for  the  carriage 
of  such  passengers  and  the  passenger 
either  fails  to  comply  or  cannot  be 
carried  in  accordance  with  the 
procedures.  Part  135  does  not 
specifically  prohibit  a  certificate  holder 
from  refusing  transportation  to  such 
passengers  nor  does  it  specifically 
require  procedures;  however, 
§  135.23(q)  requires  that  the  certificate 
holder's  manual  contain  procedures  for 
the  emergency  evacuation  of  passengers 
who  may  need  assistance.  Because  these 
procedures  are  currently  required  as 
part  of  the  manual  requirements  of  part 
135,  $  121.586  would  not  pose  any 
burden  on  the  certificate  holder;  rather 
it  would  clarify  the  conditions  under 
which  a  certificate  holder  may  refuse 
transportation. 

Carry-on  baggage.  Requirements  for 
the  stowage  of  carry-on  baggage  aboard 
airplanes  are  found  in  §§  121.589  and 
135.87.  There  are  three  significant 
differences  between  the  requirements  in 
parts  121  and  135. 

First,  part  121  requires  certificate 
holders  to  have  an  approved  carry-on 
baggage  program  with  which  both  the 
certificate  bolder  and  the  passengers  are 
required  to  comply. 

Second,  part  121  requires  that  carry- 
on  baggage  be  scanned  before  boarding 
to  ensure  the  size  and  amount  of 
baggage  is  consistent  with  the  program. 

'Toird,  no  certificate  holder  may  allow 
all  passenger  entry  doors  of  an  airplane 
to  be  closed  in  preparation  for  taxi  or 
pushback  unless  at  least  one  required 
crewmember  has  verified  that  each 
article  of  baggage  is  stowed  in 
accordance  with  the  requirements  of 
that  certificate  holder's  program. 

The  FAA  proposes  that  the  certificate 
holders  upgrading  to  part  121  as  a  result 
of  this  NPRM  would  comply  with  the 
part  121  carry-on  baggage  rules.  This 
would  require  the  preparation  and 
approval  of  a  carry-on  baggage  program. 
Variations  in  the  types  of  airplanes  used 
or  crewmember  complement  can  be 
addressed  in  the  program.  For  instance, 
procedures  for  stowing  baggage  on 
airplanes  having  overhead  racks  that  are 


not  certificated  for  carriage  of  carry-on 
baggage  or  cargo  would  be  specified. 
Procedures  for  scanning  baggage  would 
be  spelled  out  in  the  program,  according 
to  the  type  of  operation.  In  addition, 
crewmember  responsibilities  for 
stowage  of  baggage  for  operations  that 
do  not  require  a  flight  attendant  would 
be  addressed.  This  program  is  necessary 
to  assure  that  all  certificate  holders 
operating  under  p>art  121  have 
procedures  to  prevent  an  airplane  ftt)m 
taking  off  with  baggage  that  has  not  been 
properly  stowed. 

Airports.  Section  121.590  provides 
that  air  carriers  and  pilots  operating 
under  part  121  must  operate  an  airplane 
into  a  land  airport  that  is  certificated 
under  part  139.  As  discussed  under  the 
"Major  Issues"  section  of  this  notice,  the 
proposed  rule  language  would  allow 
affec-ted  commuters  into  and  out  of 
other  than  part  139  airports  pending 
legislation  that  would  authorize  the 
FAA  to  regulate  airports  (in  a  future 
rulemaking)  that  serve  passenger- 
carrying  operations  of  airplanes  having 
a  seating  capacity  of  less  than  30 
passengers.  Section  121.590  would  be 
revised  to  incorporate  pertinent 
requirements  of  §  135.229. 

VLB. 16.  Subpart  U — Dispatching  and 
Flight  Release  Rules 

Subpart  U.  in  conjunction  with 
sections  of  subpart  J,  prescribes 
dispatching  and  flight  release  rules  for 
domestic  and  fiag  operations.  Sections 
121.533, 121.535,  and  121.537  prescribe 
who  has  operational  control  of  flights 
for  domestic,  flag,  and  supplemental 
part  121  operations.  In  addition. 
§§  121.533  and  121.535  require  flight 
releases  before  a  flight  can  take  off. 
Subpart  U  prescribes  who  has  dispatch 
and  flight  release  authority,  requires 
flight  releases  for  supplemental 
operations,  and  specifies  requirements 
rules  for  fiight  releases  under  certain 
conditions.  All  of  these  rules  would  be 
new  requirements  for  all  affected 
commuters. 

Flight  release  authority: 
Supplemental.  Section  121.597,  which 
applies  to  supplemental  operations, 
requires  a  flight  release  signed  by  the 
pilot  when  the  pilot  and  the  person 
authorized  by  the  certificate  holder  to 
exercise  operational  control  believe  that 
the  fiight  can  be  made  safely.  This 
would  be  a  new  requirement  for  affected 
commuters  who  conduct  supplemental 
nights.  Under  part  135  releases  are  not 
required  for  either  scheduled  or  on- 
demand  nights. 

Dispatch  or  flight  release  under  VFR 
Section  121.611  states  that  no  person 
may  dispatch  or  release  an  airplane  for 
VFR  operation  unless  the  ceiling  and 


visibility  en  route,  as  indicated  by 
available  weather  reports  or  forecasts, 
are  and  will  remain  at  or  above 
applicable  VFR  minimums  until  the 
airplane  arrives  at  the  airport.  Part  135 
does  not  have  a  comparable  release 
requirement,  though  for  VFR  over-the- 
top  carrying  passenger  operations 
(§  135.211),  no  i>erson  may  operate  an 
airplane  unless  weather  reports  or 
forecasts  indicate  that  the  weather  at  the 
intended  point  of  termination  meets 
certain  visibility  requirements. 

Operations  in  icing  conditions. 
Section  121.629  contains  requirements 
for  operations  in  icing  conditions.  This 
section  requires  a  certificate  holder  to 
have  an  approved  ground  deicing/anti- 
icing  program,  and  the  certificate 
holder,  including  all  personnel  assigned 
duties,  must  comply  with  that  program. 
The  regulations  prescribe  the  general 
content  of  the  program,  including  what 
must  be  covered  in  ground  training  for 
flight  crewmembers  and  other 
personnel.  Section  121.629(d)  provides 
that,  in  lieu  of  the  program,  a  certificate 
holder  may  conduct  a  check  from 
outside  the  airplane  when  conditions 
are  such  that  frost,  snow,  or  ice  may 
adhere  to  airplane  surfaces. 

Section  135.227  prescribes  the 
requirements  for  takeoff  in  icing 
conditions  for  part  135  operations.  Parts 
135  and  121  are  similar.  Part  135  allows 
the  carrier  the  option  to  comply  with 
part  121  deicing/anti-icing  program 
requirements.  Most  affected  commuters 
already  comply  with  part  121  program 
requirements.  Part  135  states  that  the 
certificate  holder  may  not  authorize  a 
flight  to  takeoff  in  icing  conditions 
unless  the  pilot  has  received  the 
applicable  training  under  §  135.341;  the 
training  requirements  for  part  121 
(§121.629)  and  part  135  (§  135.345)  are 
identical.  Under  part  135,  having  a 
deicing/anti-icing  program  is  only  one 
of  the  options  for  taking  off  in  icing 
conditions;  other  options  are  conducting 
a  pretakeoff  contamination  check  or 
having  an  approved  alternative 
procedure.  Since  most  of  the  affected 
commuters  already  have  an  approved 
deicing/anti-icing  program  that 
complies  with  part  121  requirements, 
the  proposed  rule  would  require  all 
affected  commuters  to  comply  with  the 
part  121  requirements. 

Fuel  reserves.  Sections  121.639, 
121.641.  121.643.  and  121.645  contain 
fuel  reserve  requirements  based  on  the 
type  of  operation  to  be  conducted. 
These  fuel  reserve  requirements  do  not 
distinguish  between  VFR  and  IFR 
operations.  Section  121.639  requires  45 
minutes  of  fuel  reserve  for  domestic  air 
carriers  and  for  certain  other  air  carrier 
operations. 


Section  135.209  requires  30  minutes 
of  fuel  reser\'e  for  day  VFR  conditions 
and  45  minutes  for  night  VFR 
conditions.  Section  135.223  requires  45 
minutes  for  IFR  conditions. 

The  FAA  proposes  to  require  affected 
commuters  to  comply  with  the  fuel 
reserve  requirements  of  part  121  but 
recognizes  that  the  proposed  change 
could  have  an  impact  on  operators  that 
conduct  operations  in  VFR  conditions. 
Under  the  proposal  these  operations 
would  have  to  have  an  additional  15 
minutes  of  fuel  reserve  to  be  in 
compliance.  The  FAA  invites  comments 
on  the  impact<he  proposal  would  have 
on  operators  that  conduct  operations  in 
VFR  conditions. 

VLB.  17.  Subpart  V— Records  and 
Reports 

Subpart  V  prescribes  requirements  for 
the  preparation  and  maintenance  of 
records  and  reports  for  all  certificate 
holders  operating  under  part  121. 
Although  many  of  the  requirements  are 
identical  to  or  similar  to  the 
recordkeeping  requirements  in 
§§135.63  and  135.65.  part  121  requires 
additional  information,  including  new 
records  and  reports.  For  instance, 
additional  load  manifest  information  is 
required  under  part  121. 

Under  the  proposal,  the  most 
significant  change  in  recordkeeping 
requirements  would  be  the  addition  of 
records  required  in  part  121  for  a 
dispatch  system.  These  include 
maintaining  aircraft  dispatcher  records 
and  dispatch  release  records.  Affected 
commuters  would  be  required  to 
comply  with  all  appUcable  dispatch 
recordkeeping  requirements  in  subpart 
V. 

Section  121.689  prescribes  the 
requirements  for  flight  release  forms  for 
supplemental  operations  under  part 
121.  These  requirements  would  be  new 
for  affected  commuters  who  would 
conduct  on-demand  type  operations 
under  part  121  supplemental  rules. 

Maintenance  log:  Airplane.  Section 
121.701  requires  that  an  airplane 
maintenance  log  be  used  to  record  the 
occurrences  of  mechanical  irregularities 
and  deferred  maintenance  items.  The 
airplane  maintenance  log  is  required  to 
be  kept  in  the  airplane.  Both 
§§  121.701(a)  and  135.65(c)  require  that 
any  person  taking  action  concerning  a 
reported  or  observed  failure  or 
malfunction  of  the  airplane  must  record 
that  action  in  the  airplane  maintenance 
log.  The  certificate  holder  is  required  to 
establish  and  include  in  its  manual  a 
procedure  for  keeping  adequate  copies 
of  the  log  in  the  eiirplane.  Section  135.65 
additionally  requires  the  pilot  in 
command  to  ensure  the  status  of  each 


irregularity  entered  in  the  maintenance 
log.  The  FAA  is  not  proposing  that  this 
requirement  be  added  to  part  121 
because  under  existing  part  121  rules, 
no  airplane  can  be  dispatched  without 
a  maintenance  release  that  accomplishes 
the  same  purpose. 

Mechanical  reliability  reports.  The 
provisions  of  §  121.703(a)  and 
§  135.415(a)  that  require  mechanical 
reliability  reports  are  virtually  identical 
except  for  §§135.415(a)(12)  and 
121.703(a)(17).  Subparagraph  (a}(12)  of 
§  135.415  provides  the  qualification  that 
the  landing  gear  extension  should  be 
"unwanted."  The  FAA  proposes  to 
adopt  the  part  135  language  because  the 
FAA  is  concerned  with  unplanned  in- 
flight extensions  of  the  landing  gear. 
The  §  121.703(a)(17)  provision  on 
emergency  evacuation  systems  required 
under  the  proposal,  which  is  absent 
from  the  corresponding  part  135  rule, 
would  be  adopted  for  affected 
commuters.  The  part  121  standard  is 
proposed  because  the  FAA  needs  to 
know  about  all  potentially  defective 
evacuation  systems  so  that  the  defect 
would  be  immediately  corrected. 

Paragraph  121.703(e)  on  transmitting 
reports  is  more  detailed  than  the 
equivalent  paragraph  in  part  135.  Part 
121  additionally  requires  records  of  the 
flight  number  and  stage,  the  emergency 
procedures  effected,  the  nature  of  the 
failure,  the  repair  status  of  the  affected 
part,  and  whether  the  airplane  was 
grounded.  The  FAA  is  proposing  to 
require  that  affected  commuters  follow 
the  more  detailed  requirements  of  part 
121  because  the  additional  data  would 
add  information  to  the  database.  These 
reports  would  enhance  the  airplane 
airworthiness  standards  that  are 
monitored  to  ensure  that  corrective 
action  can  be  taken  if  unsatisfactory 
trends  develop.  The  remaining 
provisions  of  §  135.415  are  the  same  as 
those  in  §121.703. 

Paragraph  (f)  would  be  amended  to 
delete  an  obsolete  reference  to  §  37.1 7, 
which  no  longer  exists  in  the 
regulations. 

Mechanical  interruption  summary 
report.  Section  121.705  requires  that 
these  mechanical  interruption  summary 
reports  be  submitted  "regularly  and 
promptly"  but  does  not  clearly  define 
the  standard  for  the  timeliness  of  the 
submission.  Part  121  operators  have  for 
many  years  had  maintenance  manual 
requirements  that  essentially  required 
that  these  reports  be  submitted  on  a 
monthly  basis.  The  equivalent  part  135 
requirement  specifically  calls  for  the 
monthly  submission  of  these  reports. 
The  FAA  proposes  to  require  that 
affected  commuters  comply  with  the 
part  121  requirement  in  order  to  have 


the  timing  estabhshed  in  the  operator's 
manual  which  allows  for  differences 
among  operators.  Section  121.705(b) 
contains  a  requirement  that  is  not  found 
in  the  corresponding  §  135.417  section 
That  provision  requires  reporting 
premature  engine  removals.  The  FAA 
proposes  to  require  affected  commuters 
to  comply  with  this  requirement 
because  of  a  need  to  track  the  reliability 
of  engines.  The  FAA  maintains  a 
database  of  premature  engine  removals 
that  would  allow  operators  to  predict 
engine  life  or  the  possible  development 
of  fleet-wide  problems.  Initially  this 
database  was  limited  primarily  to  part 
121  operators  of  large  airplanes  with 
new  engines.  The  FAA  is  expanding  this 
database  to  cover  most  engine  types. 
This  provision  provides  for  reporting 
mechanical  interruptions  that  are  not 
reported  under  other  sections.  The  FAA 
needs  these  reports  to  obtain  data  by 
which  airplane  airworthiness  standards 
are  monitored  and  to  ensure  that 
corrective  action  can  be  taken  if 
unsatisfactory  trends  develop. 

Alteration  and  repair  reports.  Section 
121.707  requires  part  121  operators  to 
submit  to  the  FAA  a  copy  of  a  report  of 
each  major  alteration  or  major  repair. 
Although  corresponding 
§  135.439(a)(2)(vi)  requires  the  retention 
of  these  reports  but  does  not  specificallv 
require  that  they  be  submitted  to  the 
FAA,  they  are  required  to  he  submitted 
under  part  43.  Therefore,  under  the 
proposal  affected  commuters  would 
comply  with  the  requirements  of 
§121.707. 

Airworthiness  release  or  airplane  log 
entry.  Section  121.709  requires  the 
certificate  holder  to  prepare  or  cause  to 
be  prepared  either  an  airworthiness 
release  or  an  appropriate  entry  in  the 
airplane  log  after  the  performance  of 
maintenance,  preventive  maintenance, 
or  alterations.  The  airworthiness  release 
or  log  entry  must  be  prepared  in 
accordance  with  the  procedures  set 
forth  in  the  certificate  holder's  manual. 
The  current  requirements  in  §  135.443 
essentially  mirror  the  requirements  of 
§  121.709  so  there  would  be  minimum 
burden  for  affected  commuters.  Section 
121.709(c)  contains  a  provision  that  is 
not  found  in  part  135.  That  provision 
requires  that  a  copy  of  the  airworthiness 
release  be  given  to  the  pilot  in  command 
and  that  a  certificate  holder  retain  a 
copy  for  at  least  2  months.  The 
proposed  rule  would  require  affected 
commuters  to  comply  with  this 
provision.  The  FAA  considers  that  this 
additional  requirement  is  necessary  to 
provide  a  system  for  the  flightcrew  to 
determine  the  airworthiness  status  of  an 
airplane  after  maintenance  has  been 
performed  and  to  determine  the 
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airworthiness  of  the  airplane  prior  to 
flight.  The  person  providing  an 
airworthiness  release  or  airplane  log 
entry  is  required  to  determine  that  all 
the  requirements  for  inspection  and 
airworthiness  are  satisfied. 

Other  recordkeeping  requirements. 
New  recordkeeping  requirements  for 
affected  commuter  operators,  which  the 
FAA  does  not  believe  would  impose  a 
significant  burden,  would  be  §  121.711, 
which  requires  a  record  of  each  en  route 
radio  contact  between  the  air  carrier  and 
its  pilots;  §  121.713,  which  requires 
-commercial  operators  to  keep  copies  of 
contracts;  and  §  121.715,  which  requires 
reporting  of  in-flight  medical 
emergencies. 

VI. C.  Proposed  Part  119  Explanation 

New  part  119  was  originally  proposed 
in  1988  (53  FR  39853;  October  12, 
1988).  It  is  being  entirely  republished  in 
this  NPRM  because  of  the  number  of 
changes  the  FAA  has  made  in  the 
proposed  rule  language  since  1988.  The 
changes  that  are  the  result  of  the  review 
of  commuter  operations  are  discussed 
earlier  in  the  preamble  under  "Changes 
to  part  119  as  a  resuh  of  this  NPRM." 
In  this  section  of  the  preamble  the 
organization  and  substance  of  the  entire 
part  are  summarized,  along  with  an 
explanation  of  changes  to  the  proposed 
rule  language  that  have  been  made  since 
1988. 

The  first  objective  of  the  proposed 
rule  is  to  establish  a  permanent  guide  in 
a  new  part  119  that  would  enable 
persons  who  provide  transportation  of 
people  or  cargo  to  determine  what 
certification,  operations,  maintenance, 
and  other  regulatory  requirements  they 
must  comply  with.  A  second  objective 
is  to  determine  certification  and 
operating  requirements. 

This  proposed  rule  does  not  address 
the  certification  rules  found  in  parts 
125.  133.  or  137. 

The  proposed  rule  would  accomplish 
the  following: 

(1)  Incorporate  SFAR  38-2  into  a  new 
part  119  as  Subparts  A  and  B; 

(2)  Revise  certification  procedures 
now  in  parts  121  and  135  and 
consolidate  them  in  a  new  part  119  as 
Subpart  C; 

(3)  Revise  wet  leasing  requirements; 

(4)  Provide  definitions  for  terms  such 
as  "direct  air  carrier"  and  "kind  of 
operation;" 

(5)  Provide  a  roadmap  for  certificate 
holders  to  lead  them  to  the  operating 
rules  in  part  121. 125,  or  135  that  diey 
must  comply  with  for  the  kind  of 
operations  that  they  conduct; 

(6)  Clarify  the  requirements  for 
operations  speciBcations  by  adding 
definitions  fur  terms  such  as  "domestic 


operation"  and  "supplemental 
operation;" 

(7)  Add  management  requirements  for 
domestic  and  flag  operations  conducted 
under  part  121  consistent  with  those 
that  now  exist  for  supplemental 
operations  conducted  under  (tart  121, 
and  consolidate  part  121  and  part  135 
management  requirements; 

(8)  Rescind  part  127  and  any 
requirements  that  pertain  solely  to 
helicopters  in  part  121,  Subparts  A 
through  D;  and 

(9)  Throughout  part  121,  Subparts  A 
through  D  and  part  135,  Subpart  A, 
change  various  references  from  CAB 
requirements  to  DOT  requirements, 
change  language  where  needed,  and 
make  incidental  editorial  changes. 

In  accomplishing  the  above  changes, 
the  FAA  has  edited  current  regulatory 
language  for  clarity  and  consistency. 

Organization  of  New  Part  119. 
Proposed  new  part  119  reorganizes  into 
one  part  many  requirements  that  now 
exist  in  SFAR  38-2  and  in  parts  121  and 
135.  Subpart  A  of  proposed  part  119  sets 
forth  in  general  terms  the  applicability 
of  the  part,  requirements  and 
prohibitions  covered  by  the  part, 
definitions  for  terms  used  in  Subchapter 
G.  the  types  of  certificates  issued,  and 
general  provisions  concerning 
operations  specifications.  Subpart  B 
provides  the  guidelines  and  benchmarks 
which  determine  what  operating 
requirements  apply  to  each  kind  of 
operation.  Among  other  things,  subpart 
C  updates  and  consolidates  into  a 
central  location  the  certification  rules 
now  found  in  SFAR  38-2  and  in  parts 
121  and  135.  These  subparts  are 
discussed  in  more  detail  below. 

Subpart  A — General 

Proposed  Subpart  A  provides  that  part 
119  would  apply  to  persons  operating  or 
intending  to  operate  civil  aircraft  as  an 
air  carrier  or  commercial  operator 
conducting  passenger  operations,  cargo 
operations,  or  both.  A  person  would  be 
issued  only  one  certificate  and  all 
operations  would  be  conducted  under 
that  certificate  regardless  of  the  kind  of 
operation  or  the  class  or  size  of  the 
aircraft.  Persons  authorized  to  conduct 
operations  as  an  air  carrier  (i.e..  in 
interstate,  overseas,  and  foreign 
common  carriage)  would  be  issued  an 
Air  Carrier  Certificate,  currently  referred 
to  as  "Air  Carrier  Operating  Certificate." 
Persons  who  conduct  intrastate  conunon 
carriage  operations,  persons  who 
conduct  non-common  carnage 
operations  as  a  commercial  operator, 
and  persons  conducting  certain  other 
operations  not  involving  common 
carriage  would  be  issued  an  Operating 
Certificate. 


The  FAA  would  issue  operations 
specifications  reflecting  the  kind  of 
operations  to  be  conducted.  The 
operations  specifications  would 
prescribe  the  authorizations,  limitations, 
and  procedures  under  which  each  type 
and  size  of  aircraft  would  be  operated. 

The  FAA  would  not  issue  certificates 
to  foreign  air  carriers  but  would 
continue  to  issue  operations 
specifications  in  accordance  with  part 
1 29  to  foreign  air  carriers  who  [>ossess 
economic  authority  to  conduct  common 
carriage  operations  within  the  United 
States. 

Section  1 1 9.3 — Definitions.  To  clarify 
which  operational  rules  apply  to 
specific  kinds  of  operations,  proposed 
§  119.3  defines  several  terms.  Many  of 
the  aspects  of  these  new  definitions 
related  to  this  NPRM.  e.g..  "scheduled 
operation."  "domestic  operations."  "flag 
operations."  "supplemental 
operations."  "on-demand  operations," 
and  "commuter  operations  '  have  been 
previously  discussed.  Commenters 
t^hould  note  that  in  this  proposal  the 
FAA  has  attempted  to  include  in  the 
definition  of  "scheduled  operation" 
elements  that  would  distinguish  it  from 
nonscheduled  operations  for 
compensation  or  hire  in  common 
carriage.  The  FAA  considers  the 
distinguishing  factors  of  a  scheduled 
operation  are  that  departure  location, 
arrival  location,  and  departure  time  are 
determined  by  the  certificate  holder, 
and  the  certificate  holder  offers  such 
operations  in  advance  (i.e.,  holds  out). 
In  contrast,  a  nonscheduled  common 
carriage  operation  for  compensation  or 
hire,  i.e.,  on-demand  operations  and 
supplemental  operations,  are 
characterized  by  a  negotiation  in  which 
the  customer  or  customer's 
representative  negotiates  the  departure, 
departure  time,  and  arrival  location.  The 
only  holding  out  that  a  nonscheduled 
common  carriage  operator  might  engage 
in  would  be  letting  others  know  that  it 
would  be  available  for  such  things  as 
charter  flights  and  other  operations  in 
which  departing  time,  departure 
location,  and  arrival  location  are 
negotiated. 

Many  of  the  other  definitions  are 
carried  over  from  SFAR  38-2  and  are 
self-explanatory.  Some  terms  and 
definitions,  however,  would  be 
modified  from  SFAR  38-2  to  make  them 
consistent  with  this  codification  and  the 
changes  affecting  commuter  operations. 
Under  SFAR  38-2,  the  following  terms 
are  used;  "domestic  air  carrier," 
"supplemental  air  carrier,"  and 
"commuter  air  carrier."  In  this  proposal, 
domestic  operation,  supplemental 
operation,  and  commuter  operation 
would  cover  not  only  air  carriers,  but 


also  intrastate  commercial  operators 
engaged  in  common  carriage.  The 
proposed  definition  for  "domestic 
operation"  includes  intrastate  common 
carriage  operations  within  Hawaii  and 
Alaska,  which  presently  follow  the  rules 
for  flag  operations.  This  change  would 
standardize  the  requirements  for  all  U.S. 
operators  conducting  intrastate 
scheduled  operations  under  part  121. 

The  FAA  proposes  to  introduce  a  new 
definition — "noncommon  csuriage" — to 
more  clearly  recognize  and  distinguish 
that  certain  operations  for  compensation 
or  hire  are  accomplished  without  a  prior 
holding  out.  For  instance,  many 
operations  that  are  conducted  under 
part  125  are  "noncommon  carriage"  in 
that  the  customer  pays  for  the 
transportation  by  air.  but  the  operator 
neither  held  out  a  schedule  of  flight 
times  nor  held  out  that  it  was  available 
for  negotiating  departure  time, 
departure  location,  and  arrival  location. 
It  should  be  noted,  however,  that  part 
125  operations  are  not  Umited  to 
noncommon  carriage  operations. 
Assuming  an  airplane  has  a  seating 
configuration  of  20  or  more  passenger 
seats  or  maximum  payload  capacity  of 
6.000  pounds  or  more,  part  125  appUes 
in  situations  "when  common  carriage  is 
not  involved."  The  FAA  believes  that  it 
is  important  to  clarify  the  meaning  of 
"when  common  carriage  is  not 
involved"  and  its  reguktory  twin 
"operations  not  involving  common 
carriage."  Both  of  those  phrases  mean 
not  only  "noncommon  carriage"  but 
also  operations  in  which  persons  or 
cargo  are  transported  without 
compensation  or  hire  and  operations  not 
involving  the  transportation  of  persons 
or  cargo.  Readers  are  reminded  that  for 
those  airplanes  that  are  usually  used  by 
certificate  holders  in  parts  121. 135.  or 
137  operations,  part  125  does  not  apply 
when  those  airplanes  have  no 
passengers  or  cargo  (certificate  holders 
operate  such  flights  under  part  91). 
Additionally,  part  125  does  not  apply  in 
other  situations  where  part  91  alone 
applies,  e.g.,  an  exclusive  flight  for  the 
free  transportation  of  company 
einployees. 

The  FAA  is  proposing  a  new  term — 
"wet  lease."  Existing  §  121.6  describes  a 
wet  lease  situation  without  using  the 
"wet  lease"  term.  This  situation 
describes  a  lease  involving  an  airplane 
and  at  least  one  pilot  flight 
crewmember.  In  the  proposed  new  term, 
a  wet  lease  would  be  defined  as  one 
involving  the  lease  of  an  entire  airplane 
and  at  least  one  crewmember.  Thus,  if 
a  person  leases  an  airplane  and  any 
crewmember  (e.g.,  flight  attendant, 
flight  engineer,  or  pilot),  it  would  be 
considered  a  wet  lease.  For  an 


articulation  of  how  this  new  definition 
applies  operationally,  see  the  discussion 
concerning  §  119.53. 

The  definition  of  "direct  air  carrier" 
is  included  in  this  NPRM  because  the 
FAA  finds  it  necessary  to  make  a 
distinction  between  the  direct  air 
carrier,  with  operational  control  over 
flights,  and  the  indirect  air  carrier  (for 
example,  a  freight  forwarder)  who  is  not 
authorized  to  exercise  operational 
control  over  flights. 

New  definitions  have  also  been  added 
for  clarity,  such  as  definitions  for 
"passenger  carrying."  "principal  base  of 
opeTations,"  and  "kind  of  operation." 

The  proposed  definitions  also  include 
terms  which  would  enable  operators  to 
distinguish  clearly  among  kinds  of 
operations.  The  FAA  has  noted 
confusion  over  certain  terms  in  the  past 
and  intends  to  eliminate  the  confusion 
by  defining  the  proposed  terms  clearly 
and,  where  needed,  including 
clarification  in  Subpart  C  certification 
requirements. 

"Maximum  payload  capacity."  In 
January  1995.  the  FAA  issued  a  draft 
Advisory  Circular  (AC)  120-27c, 
"Aircraft  Weight  and  Balance  Control." 
containing  proposed  guidance  for 
determining  the  standard  average 
weights  for  crewmembers.  The  proposed 
standard  average  weights  were  based  on 
recent  data  obtained  from  air  carrier 
surveys.  The  FAA  proposes  to  amend 
the  current  standard  allowance  for 
crewmembers — 200  pounds  for  each 
required  crewmember.  The  proposed 
standard  allowances  for  crevnnembers 
would  be  180  pounds  for  male  flight 
attendants.  130  pounds  for  female  flight 
attendants,  or  140  pounds  average  for  all 
flight  attendants.  In  addition,  for  male 
flight  crewmembers,  the  standard 
average  weight  would  be  180  pounds 
each,  and  for  female  flight 
crewmembers.  130  pounds  each.  These 
standard  average  weights  do  not  include 
any  carry-on  baggage.  If  this  NPRM 
concerning  the  standard  average  weights 
for  crewmembers  is  not  adoptwl.  the 
FAA  would  amend  the  draft  AC  to 
reflect  the  existing  regulations  that 
specify  a  weight  allowance  of  200 
pounds  for  each  required  crewmember. 
Thus,  the  final  AC  would  accurately 
reflect  what  the  regulations  allow. 

As  used  within  uie  proposed  part, 
these  definitions,  in  conjunction  with 
proposed  changes  to  certification 
requirements  that  would  be 
incorporated  in  Subpart  C.  would  clarify 
which  operators  must  obtain  Air  Carrier 
Certificates  or  Operating  Certificates. 

Section  119.5 — Certifications, 
authorizations,  and  prohibitions.  In 
general,  §  119.5  (a),  (b).  and  (c)  identify 
the  type  of  certificate — an  air  carrier 


certificate  or  an  operating  certificate — 
the  Administrator  would  issue  to 
different  persons  depending  on  the 
nature  of  their  operations.  In  §  119.5(d), 
the  FAA  proposes  to  issue  only  one 
certificate  to  an  operator  engaging  in 
common  carriage,  regardless  of  the  kind 
of  operation  or  the  class  or  size  of  the 
aircraft  to  be  operated.  For  example,  if 
an  operator  used  Boeing  757  aircraft  in 
scheduled  operations  both  within  the 
U.S.  and  abroad,  that  operator  would  be 
issued  one  air  carrier  certificate  and  that 
certificate  with  its  operations 
specifications  would  authorize  these 
two  kinds'of  operation  (i.e..  domestic 
and  flag).  If  that  same  operator  used 
airplanes  with  a  seating  capacity  of  9  or 
less  passenger  seats  in  scheduled 
operations  and  used  another  make  and 
model  airplane  in  nonscheduled 
common  carriage  operations,  only  one 
air  carrier  certificate  would  be  issued, 
but  the  certificate  and  the  operations 
specifications  would  contain  two 
additional  kinds  of  operations,  i.e.. 
commuter  and  on-demand.  See 
§§  119.37(f)  and  119.49  (a)(5),  (b)(5),  and 
(c)(4). 

In  §  1 19.5(e),  the  FAA  proposes  to 
issue  only  one  certificate  to  an  operator 
engaging  in  noncommon  carriage,  i 

regardless  of  the  kind  of  operation,  or        i 
the  class  or  size  of  the  aircraft  to  be  ' 

operated.  Thus,  a  person  who  conducts 
noncommon  carriage  operations  with 
aircraft  configurated  with  more  than  20 
passenger  seats  or  a  payload  capacity  of 
6.000  lbs.  or  more,  (for  which  part  125 
would  apply)  and  also  aircraft 
configurated  with  fewer  than  20 
passenger  seats  or  a  payload  capacity  of 
less  than  6,000  lbs.  (for  which  part  135 
would  apply)  would  only  be  issued  one 
operating  certificate. 

Under  §  1 19.5(f),  a  person  conducting 
more  than  one  kind  of  operation  must 
conduct  each  operation  in  accordance 
vnth  the  FAR  appHcable  to  the  kind  of 
operation  and  the  operations 
specifications  issued  for  the  kind  of 
operation. 

In  §  119.5(h).  the  FAA  proposes  to 
prohibit  a  person  who  holds  an 
operating  certificate  authorizing 
noncommon  carriage  ftt>m  conducting 
any  operation  in  common  carriage. 
Similarly,  the  FAA  proposes  that  a 
person  holding  an  air  carrier  certificate 
or  an  operating  certificate  authorizing 
common  carriage  operations  shall  not 
conduct  any  noncommon  carriage 
operations.  The  essential  difference 
between  a  common  carriage  operation 
and  a  noncommon  carriage  operation  is 
the  presence  or  absence  of  a  holding 
out.  The  FAA  believes  that  an  operator 
engaged  in  common  carriage  (holding 
out)  caimot  unequivocally  claim  that  it 
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can  engage  in  a  noncommon  carriage 
operation  that  would  not  have  benefited 
from  the  holding  out  activities  of  the 
common  carriage  operation. 

Finally,  in  §  119.5(j).  the  FAA 
proposes  to  prohibit  certificate  holders 
that  operate  under  parts  121  and  135 
from  operating  in  geographical  areas 
unless  the  operations  specifications 
specifically  authorize  operations  in 
those  areas. 

Section  119.7 — Operations 
specifications.  In  §  119.7.  the  FAA 
identifies  items  that  must  be  contained 
in  each  certificate  holder's  operations 
specifications  and  restates  the  existing 
provision  that  operations  specifications 
are  not  part  of  a  certificate. 

Section  119.9 — Use  of  business 
names.  In  this  section,  the  FAA 
proposes  to  prohibit  certificate  holders 
that  operate  airplanes  under  part  121  or 
135  from  using  a  business  name  other 
than  the  name  appearing  in  a  certificate 
holder's  operations  specifications.  The 
FAA  proposes  that  the  name  of  the 
certificate  holder  conducting  the 
operation  must  be  displayed  on  the 
airplane  and  clearly  visible  and  readable 
to  a  person  standing  on  the  ground  at 
any  time  except  during  flight  time.  If  the 
logo  or  livery  of  the  airplane  clearly 
identifies  the  certificate  holder,  no  other 
identification  is  needed.  The  purpose  of 
this  proposed  requirement  is  for  the 
FAA  to  be  able  to  identify,  primarily  for 
purposes  of  ramp  inspections,  those 
who  appear  to  have  operational  control 
of  the  airplane.  Because  this  regulation 
would  apply  to  airplane  ranging  in  size 
from  a  small  reciprocating-engine- 
powered  airplane  carrying  four  persons 
to  a  Boeing  747.  it  is  not  practical  for  the 
FAA  to  define  the  size  letters  that  would 
be  required.  Any  means  of  identification 
which  satisfies  this  requirement  is 
acceptable,  including  signs  temporarily 
affixed  in  windows  or  on  the  door  or 
fuselage  of  the  airplane. 

With  regard  to  the  issue  of  whether 
the  logo  of  the  freight  forwarder  may 
also  appear  on  the  airplane,  the  FAA 
believes  that  the  logo  of  the  freight 
forwarder  may  remain  on  the  airplane  as 
long  as  the  name  of  the  certificate 
holder  who  has  operational  control  is 
clearly  identified. 

Because  display  of  the  operator's 
business  name  may  pose  unacceptable 
security  risks  for  U.S.  certificate  holders 
who  conduct  operations  in  certain 
foreign  countries,  the  FAA  proposes  that 
the  Assistant  Administrator  for  Civil 
Aviation  Security  may  authorize  certain 
certificate  holders  to  conduct  operations 
without  complying  with  the 
requirement  to  display,  on  the  airplane, 
the  name  of  the  certificate  holder 
operating  it. 


Proposed  Subpart  B — Applicability  of 
Operating  Requirements  to  Different 
Kinds  of  Operations  Under  Parts  121, 
125.  and  135  of  This  Chapter 

Proposed  subpart  B  sets  forth  the 
operating  requirements  that  would 
apply  for  specific  kinds  of  operations. 
The  requirements  of  this  subpart  must 
be  read  in  conjunction  with  the 
definitions  for  different  kinds  of 
operations  found  in  §  119.3,  specifically 
the  definitions  for  "scheduled 
operation,"  "domestic  operation",  "flag 
operation."  "supplemental  operation." 
"commuter  operation."  "on-demand 
operation."  "noncommon  carriage."  and 
"when  common  carriage  is  not 
involved."  Significant  changes  have 
been  made  to  these  definitions.  Changes 
which  relate  to  affected  commuters  are 
described  earlier  in  the  preamble  under 
"Changes  proposed  for  part  119  as  a 
result  of  this  NPRM."  Other  changes  to 
definitions  in  part  119  are  explained 
above  under  "Definitions." 

Proposed  §  119.21  directs  domestic, 
flag,  and  supplemental  operations  to  be 
conducted  under  the  rules  in  part  121 
for  those  kinds  of  operations,  while 
commuter  and  on-demand  operations 
are  to  be  conducted  under  part  135. 
Under  119.21(a)  the  Administrator  may 
permit  certain  intrastate  Alaskan 
operations  to  be  conducted  under  some 
of  the  flag  requirements.  Based  on  a 
showing  of  safety  in  air  commerce,  the 
Administrator  may  permit  some 
operations  among  the  Aleutian  Islands 
and  some  operations  between  the 
Aleutian  Islands  and  the  rest  of  Alaska 
to  be  conducted  under  the  applicable 
rules  for  flag  operations  contained  in 
Subpart  U  of  part  121.  Also,  under 
§  1 19.21(a)(3)  it  is  proposed  that  any 
certificate  holder  conducting 
supplemental  operations  under  pari  121 
between  airporis  that  are  also  served  by 
the  air  carrier's  domestic  or  flag 
operations  may  be  authorized  or 
required  to  conduct  those  operations 
under  the  domestic  or  flag  rules.  In 
addition,  it  is  proposed  that  similar 
existing  provisions  be  retained  that 
ceriain  all-cargo  operations  that 
regularly  and  frequently  serve  the  same 
two  airporis  may  be  required  to  be 
conducted  under  domestic  or  flag  rules. 

Section  119.23  directs  operations 
when  common  carriage  is  not  involved 
using  airplanes  having  a  passenger- 
seating  configuration  of  20  seats  or 
more,  excluding  any  required 
crewmember  seat,  or  a  payload  capacity 
of  6,000  pounds  or  more,  to  be 
conducted  under  part  125.  Noncommon 
carriage  operations  conducted  with 
airplanes  having  a  passenger-seating 
configuration  of  less  than  20  seats. 


excluding  any  required  crewmember 
seat,  and  a  payload  capacity  of  less  than 
6.000  pounds,  are  to  be  conducted 
under  the  rules  of  part  135  that  apply  to 
on-demand  operations.  "When  common 
carriage  is  not  involved"  and 
"noncommon  carriage"  are  explained 
under  "Definitions"  above. 

Section  119.25  directs  all  rotorcraft 
operations  to  be  conducted  under  part 
135  regardless  of  the  size  or  seating 
capacity  of  the  rotorcraft.  However, 
external-load  operators  and  agricultural 
aircraft  operators  must  comply  with  part 
133  or  part  137  of  the  FAR.  respectively. 

This  NPRM  proposes  to  rescind  part 
127.  Rotorcraft  operators  that  previously 
operated  under  part  127  would  be 
directed  in  Subpart  B  to  conduct  those 
operations  under  part  135  since  those 
regulations  have  been  more  recently 
updated  and.  therefore,  are  more  current 
and  provide  a  more  appropriate  level  of 
safety. 

Proposed  Subpart  C — Certification 
Requirements  and  Operations 
Specifications 

The  proposed  new  peul  119,  Subpart 
C,  contains  the  procedural  certification 
requirements  and  operations 
specifications  requirements  for  ail 
operations  conducted  under  parts  121 
and  135.  Many  of  the  requirements  in 
proposed  Subpart  C  were  drawn  from 
certification  and  operations 
specifications  sections  in — 

(1)  Part  121,  Subparts  A,  B,  C.  and  D: 

(2)  Part  135.  Subpart  A;  and 

(3)  SFAR  38-2. 

The  requirements  are  thus 
consolidated  in  proposed  Subpart  C  and 
invalid  references  to  the  CAB  and  other 
obsolete  references  are  changed  or 
deleted. 

The  proposed  rules  applicable  to  part 
121  operations  and  part  135  operations 
have  been  combined  wherever  possible. 
In  rare  instances,  this  has  necessitated 
extending  part  135  certification 
requirements  to  part  121  or  vice  versa. 

Certain  additions  or  revisions  to 
current  rules  are  being  proposed  which 
would  clarify  certification  procedun^s 
and  facilitate  FAA  processing  and 
inspection  functions.  The  discussion 
below  addresses  only  important 
additions  or  revisions. 

Section  119.33 — General 
requirements.  Proposed  §  119.33((:) 
would  require  an  applicant  for  a 
certificate  to  conduct  the  proving  tests 
required  for  certification  under  the 
appropriate  requirements  of  part  121  or 
part  135.  The  purpose  of  the  tests  is  to 
demonstrate  (as  one  of  the  last  steps  in 
the  certification  process)  that  the 
applicant  is  qualified  and  eligible  to 
receive  a  certificate.  Currently  an 


applicant  is  required  to  obtain  a 
deviation  from  part  125  (for  airplanes 
with  a  passenger-seating  configuration 
of  20  or  more  or  a  maximum  payload 
capacity  of  6.000  pounds  or  mofe)  to 
conduct  proving  tests  under  the 
authority  of  part  91  and  the  appropriate 
requirements  of  part  121  or  part  135. 
This  change  would  permit  applicants  to 
complete  the  certification  process 
without  having  to  obtain  either  a 
deviation  or  certification  to  conduct 
operations  under  part  125.  It  is  also 
proposed  to  amend  §§  121.163,  125.1, 
and  135.145  to  make  the  proving  test 
requirements  consistent  in  those  parts. 

Section  119.35 — Certificate 
application.  Proposed  §  119.35  would 
require  a  certificate  applicant  to  submit 
the  application  90  days  before  the 
intended  date  of  operation  rather  than 
60  days,  as  presently  required.  A  90-day 
submission  requirement  more 
realistically  reflects  the  actual  time  the 
agency  needs  to  process  applications 
and  documentation.  As  discussed  in 
Advisory  Circular  (AC)  120-49.  there 
are  five  phases  in  the  certification 
process.  The  applicant  begins  with  a 
preapplication  statement  of  intent  and 
proceeds  through  the  necessary 
preparation  of  documents,  and 
demonstration  and  inspection  of  the 
aircraft.  Whether  this  schedule  proceeds 
on  time  is,  in  large  part,  controlled  by 
the  applicant.  As  stated  in  the  AC. 
"Failure  to  accomplish  an  item  or  event 
in  a  satisfactory  manner  or  in 
accordance  with  the  schedule  of  events 
could  delay  the  certification."  The  FAA 
encourages  applicants  to  provide  the 
certification  project  manager  with  draft 
materials  during  the  preapplication 
period  so  that  problems  are  not  incurred 
during  formal  review  of  the  application 
package.  The  90  days,  however,  refers  to 
the  period  of  formal  review  of  the 
completed  application  package.  The 
agency  finds  that  this  length  of  time  is 
necessary  for  proper  review  of  the 
application. 

"The  FAA  points  out  that  under  49 
U.S.C.  44705,  the  Administrator  of  the 
FAA  is  responsible  for  ensuring  that 
each  air  carrier  "properly  and 
adequately  is  equipped  and  able  to 
operate  safely."  In  order  to  fulfill  this 
safety  responsibility,  the  FAA  must 
exercise  the  authority  to  request  any 
information  to  make  a  determination  of 
an  air  carrier's  fitness  to  operate. 

Paragraphs  (c)  through  (h)  of  §  119.35 
are  proposed  recodifications  of 
t}§  121.47,  121.48,  and  121.49.  Generally 
speaking,  these  sections  deal  with  the 
disclosure  of  financial  information  as 
well  as  the  disclosure  of  people  and 
entities  that  would  control  the  new 
certificate  holder.  It  should  be  noted 


that  those  three  sections  and  their 
proposed  recodification  in  §  119.35(c) 
through  (h)  only  apply  to  persons  who 
are  not  air  carriers  and  who  are  applying 
for  authority  to  engage  in  intrastate 
common  carriage  but  have  not 
undergone  a  fitness  review  by  the 
Department  of  Transportation.  The 
language  has  been  updated  to  make  it 
consistent  with  new  definitions  and 
certification  requirements  applicable  to 
these  operators.  For  persons  applying 
for  authority  to  conduct  intrastate 
common  carriage  operations  under  part 
135  these  would  be  new  requirements. 
The  FAA  beflieves  these  requirements 
are  necessary  because  financial 
information,  management  information, 
and  information  concerning  who 
controls  the  certificate  holder  can  reveal 
potential  shortcomings  in  the 
applicant's  ability  to  conduct  a  safe 
operation. 

Section  119.41 — Amending  a 
certificate.  Proposed  §  119.41  contains 
new  procedures  for  making 
administrative  changes  to  the  operating 
certificate.  These  procedures  are 
modeled  after  the  procedures  used  to 
amend  operations  specifications  and 
would  standardize  the  amendment 
process. 

In  addition,  under  §  1 19.41 
applications  for  amendments  to 
certificates  would  have  to  be  submitted 
1 5  days  in  advance  of  the  time  the 
operator  wants  the  amendments  to  be 
effective,  unless  the  Administrator 
approves  a  shorter  period  when 
circumstances  warrant  (i.e..  minor  or 
routine  amendments). 

Section  119.45 — Use  of  operations 
specifications.  Section  119.45  is  a 
recodification  of  §  121.75. 

Section  119.4  7 — Main  taining  a 
principal  base  of  operations,  main 
operations  base,  and  main  maintenance 
base:  change  of  address.  Proposed 
§  1 19.47  requires  that  a  certificate 
holder  maintain  a  principal  base  of 
operations  and  also  allows  it  to  establish 
a  main  operations  and  main 
maintenance  base.  'Principal  base  of 
op<^rations"  is  defined  in  §  119.3  as  "the 
primary  operating  location  of  a 
certificate  holder  as  established  by  the 
certificate  holder."  Air  carriers  with 
large  operations  may  have  other  bases 
located  with  or  separate  from  the 
principal  base  of  operations.  The  FAA 
proposes  to  refer  to  these  bases  as  "main 
operations  base"  and  "main 
maintenance  base."  New  automated 
operations  specifications  would  provide 
for  this  information.  Written  notification 
must  be  provided  to  the  certificate- 
holding  district  office  before 
establishing  or  relocating  a  principal 
base  of  operations,  a  main  operations 


base,  or  a  main  maintenance  base.  The 
principal  base  of  operations,  the  main 
operations  base,  and  the  main 
maintenance  base  may  be  at  the  same 
location.  This  requirement  is  derived 
from  §  135.27(a)  which  requires  that  a 
certificate  holder  maintain  a  principal 
business  office.  The  proposed 
terminology  clarifies  that  the  FAA  needs 
to  know  the  location  of  the  primarj' 
point  of  contact  between  the  FAA  and 
the  certificate  holder.  Certificate  holders 
would  no  longer  be  required  to  report 
changes  of  address  for  business  offices. 
Elimination  of  this  requirement  does  not 
affect  the  carrier's  responsibility  under 
49  U.S.C.  46103  to  notify  the  FAA  and 
Office  of  the  Secretary  of  Transportation 
(OST)  of  an  address  for  service  of 
process  (see  proposed  §  119.49(a)(l|, 
(b)(1)  and  (c)(1)). 

Section  119.49 — Contents  of 
operations  specifications.  Proposed 
§§  119.49(a)(2),  (b)(2).  and  (c)(2)  require 
that  each  certificate  holder  obtain 
operations  specifications  that  list  other 
business  names  under  which  the 
certificate  holder  may  operate.  The 
requirement  is  proposed  to  facilitate 
enforcement  and  surveillance  functions. 
Current  rules  under  part  135  already 
require  certificate  holders  to  list  their 
alternate  business  names  on  their 
operating  certificates.  Current  part  121 
places  no  restrictions  on  the  use  of 
alternate  business  names;  however,  air 
carriers  are  prohibited  in  the  economic 
regulations  from  using  any  names  that 
have  not  been  specifically  authorized  by 
OST. 

The  FAA  proposes  to  extend  the 
requirement  on  alternate  business 
names  to  part  121  certificate  holders  to 
enhance  the  agency's  ability  to  maintain 
proper  surveillance  over  these 
operations  and  to  further  prohibit  a 
carrier  from  using  any  name  not 
authorized  by  the  Secretary  of 
Transportation.  Before  deregulation,  the 
number  of  large  carriers  operating  under 
part  121  was  relatively  limited  and  the 
activities  of  these  carriers  were  well 
defined  and  stable.  Because  of  economic 
deregulation,  such  carriers  have 
proliferated  and  many  conduct 
operations  under  one  or  more  trade 
names.  Thus  it  is  necessary  for  such 
names  to  be  specifically  listed  on  a 
carriers  operations  specifications. 

Proposed  §§  1 19.49  (a)(3),  (b)(3),  and 
(c)(3)  add  a  requirement  that  operations 
specifications  contain  a  reference  to  the 
economic  authority  issued  by  OST.  The 
requirement  that  a  carrier  have  the 
necessary  economic  authority  is  not 
new.  The  proposal  to  include  this 
reference  in  the  operations 
specifications  is  intended  to  clarify  that 
the  requirement  still  exists 
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notwithstanding  the  demise  of  the  CAB. 
The  effect  of  this  proposal  is  to  tie  the 
extent  of  authority  contained  in  a 
certificate  holder's  operations 
specifications  to  the  extent  of  any 
required  economic  authority. 

Proposed  §  119.49(a)(4)  requires  a 
certificate  holder  conducting  domestic, 
flag,  or  commuter  operations  to  obtain 
operations  specifications  that  list  each 
type  of  aircraft  authorized  for  use  and 
each  aircraft's  registration  markings  and 
serial  number.  In  current  §  121.25.  for 
domestic  of  flag,  the  registration 
markings  and  serial  number  are  not 
required.  The  requirement  to  list 
registration  markings  does  exist  in 
current  §  121.45  for  supplemental 
operations  and  in  all  of  part  135.  The 
new  requirement  is  proposed  in  the 
interest  of  consistency  and  to  facilitate 
FAA  enforcement  and  surveillance 
functions.  Any  burden  of  the  new 
requirement  would  be  offset  by  a 
proposed  provision  in  §§  119.49(a){4)(i). 
(b)(4)(i).  and  (c)(6)(i)  that  would  allow 
certificate  holders  to  submit  a  current 
list,  which  could  be  a  computerized  list 
of  aircraft  and  regular  airports  and  to 
reference  that  list  on  the  operations 
specifications.  Current  format  and 
procedures  for  approving  operations 
specifications  require  that  each  aircraft 
be  identified  on  the  appropriate  form. 
This  current  format  does  not  allow  use 
of  computer  printouts  and  can  lead  to 
excessively  lengthy  operations 
specifications. 

Section  119.51 — Amending 
operations  specifications.  Under 
§  119.51  applications  for  amendments  to 
operations  specifications  would  have  to 
be  submitted  15  days  in  advance  for 
minor  or  routine  amendments;  however 
the  FAA  proposes  to  require  that 
certificate  holders  file  applications  to 
amend  operations  specifications  at  least 
90  days  before  the  date  proposed  by  the 
applicant  for  the  amendment  to  become 
effective  in  cases  of  mergers;  acquisition 
or  airline  operational  assets  that  require 
an  additional  showing  of  safety  (e.g., 
proving  tests);  changes  in  the  kind  of 
operation  as  defined  in  §  119.3; 
resumption  of  op)erations  following  a 
suspension  of  operations  as  a  result  of 
bankruptcy  actions;  or  the  initial 
introduction  of  aircraft  not  before 
proven  for  use  in  air  carrier  or 
commercial  operator  operations.  It  has 
been  the  FAA's  experience  that  these 
types  of  major  changes  do  take  at  least 
90  days  for  the  agency  to  determine  that, 
as  a  result  of  the  change,  the  applicant 
is  properly  and  adequately  equipped 
and  is  able  to  conduct  a  safe  operation. 

Proposed  §  119.51(e)  is  basically  a 
recodification  of  the  emergency 
amendment  procedures  for  operations 


specifications  that  already  exist  in 
§121.79.  Under  §121.79.  if  the  FAA 
Flight  Standards  District  Office  (FSDO) 
finds  that  there  is  an  emergency 
requiring  immediate  action,  then  the 
amendment  l)ecomes  effective 
immediately  and  any  petition  for 
reconsideration  to  the  Director.  Flight 
Standards  Service,  does  not  stay  the 
effectiveness  of  the  amendment.  Under 
§135.17,  although  the  FSDO  can  i  ssue 
an  amendment  that  is  effective 
immediately,  the  fifing  of  a  petition  for 
reconsideration  stays  the  effectiveness 
of  the  amendment.  However,  if  the 
Director  finds  there  is  an  emergency 
requiring  immediate  action,  then  the 
Director  notifies  the  certificate  holder 
that  the  amendment  is  effective  upon 
the  date  the  certificate  holder  receives 
the  director's  finding.  In  this  NPRM.  the 
FAA  proposes  to  adopt — for  121  and 
135  operations — the  same  procedures 
for  emergency  amendments  to  operation 
specifications.  Because  safety  may 
require  an  immediate  change  to 
operations  specifications  for  part  135 
operations,  the  FAA  has  decided  to 
propose  a  procedure  whereby  the  on- 
site  inspectors  make  the  initial 
determination  that  an  emergency  exists. 
The  proposed  procedure  change  would, 
like  current  part  121  procedures,  not 
result  in  a  stay  simply  because  the 
certificate  holder  petitioned  for  a 
reconsideration  of  the  amendment. 

Section  1 19.53 — Wet  leasing  of 
aircraft.  Proposed  §  119.53  on  wet 
leasing  would  be  revised  from  current 
§  121.6  to  do  the  following.  (1)  Clarify 
that  the  leasing  requirements  pertain 
only  to  wet  leasing  (which  is  defined  in 
§119.3  as  a  lease  of  an  aircraft  that 
includes  the  provision  of  any 
crewmember);  (2)  extend  the  wet  leasing 
requirements  to  part  135  operations;  (3) 
prohibit  a  wet  lease  from  a  foreign  air 
carrier  or  any  other  foreign  person;  (4) 
prohibit  a  wet  lease  from  any  person  not 
authorized  to  engage  in  common 
carriage;  (5)  specify  that  the 
Administrator,  upon  approval  of  the  wet 
lease,  would  determine  which  party  to 
the  agreement  has  operational  control 
and  would  amend  the  appropriate 
operations  specifications  of  both  parties, 
if  necessary;  and  (6)  allow  a  wet  lease 
charter  flight  to  transport  passengers 
who  are  stranded  because  of  the 
cancellation  of  their  scheduled  flight, 
provided  that  the  wet  lease  flight  is 
authorized  by  OST  or  the  Administrator, 
as  applicable,  and  that  the  charter  flight 
is  conducted  under  the  rules  applicable 
to  a  supplemental  or  on-demand 
operation.  These  clarifications  reflect  for 
the  most  part  current  administrative 
procedures. 


Proposed  §  119.53(e)  would  add  a 
provision  to  prohibit  a  certificate  holder 
from  conducting  any  type  of  flight,  not 
specified  in  its  operations 
specifications,  for  another  certificate 
holder.  The  purpose  of  this  provision  is 
to  emphasize  that  a  certificate  holder 
may  not  contract  to  perform  any  flight 
it  is  not  authorized  to  perform  by  its 
own  operations  specifications.  This 
means  that  a  certificate  holder  that 
agrees  to  perform  scheduled  flights  for 
another  carrier  under  a  wet  lease  must 
conduct  those  operations  under  the 
domestic  or  flag  rules  of  part  121,  or 
commuter  rules  of  part  135,  just  as  the 
original  carrier  would  have.  To  do  this 
it  must  have  operations  specifications 
authorizing  it  to  perform  domestic,  flag, 
or  commuter  rules  just  as  the  original 
certificate  holder  would  have. 

For  example,  airline  A  conducts 
domestic  operations  between  New  York 
and  Miami.  Because  of  unanticipated 
problems,  it  finds  it  is  unable  to  perform 
these  flights  for  a  period  of  3  days.  It 
arranges  with  airline  B  to  operate  these 
flights  under  wet  lease,  in  which  airline 
B  retains  operational  control  of  the 
conduct  of  the  flights.  Airline  B  must 
operate  these  flights  under  the  rules  in 
part  121  applicable  to  domestic 
operations,  just  as  airline  A  would  have 
to  do,  and  airline  B  must  have 
operations  specifications  authorizing  it 
to  conduct  domestic  operations. 

If  the  requirement  for  appropriate 
operations  specifications  is  not 
maintained,  an  operator  could  conduct 
"scheduled"  operations  through  wet 
leases  with  several  carriers  authorized 
to  conduct  only  supplemental 
operations.  In  addition,  an  operator 
might  be  induced  to  undertake  an  overly 
ambitious  schedule  of  flight  operations 
with  the  expectation  that  any  required 
augmentation  could  be  quickly  obtained 
through  a  wet  lease  with  a  carrier 
authorized  to  conduct  only 
supplemental  operations.  Because  the 
frequency  and  regularity  of  a  scheduled 
operation  require  different 
infrastructure,  contractual  arrangements 
with  operators  flying  under  the 
supplemental  or  on-demand  rules 
cannot  be  tolerated. 

In  addition,  §  119.53(e)  requires  ih.il 
these  substitute  operations  be 
conducted  at  ground  locations  that  are: 
(1)  Between  airports  for  which  the 
substitute  certificate  holder  holds 
authority  for  scheduled  operations  or  (2) 
within  geographical  areas  for  which  the 
substitute  certificate  holder  has 
authority  for  conducting  supplemental 
or  on-demand  operations. 

The  FAA  recognizes  that  cases  may 
occur  where  a  certificate  holder 
conducting  scheduled  operations  is 


forced  to  cancel  a  flight  and  finds  it 
impractical  on  extremely  short  notice  to 
arrange  for  a  substitute  carrier  with 
operations  specifications  that  fully  meet 
the  proposed  requirements.  In  the  rare 
situation  where  passengers  could  be 
stranded,  the  FAA  and  OST  have  agreed 
to  procedures  that  would  give  the 
passengers  the  option  of  taking  a  charter 
flight  in  place  of  the  flight  originally 
scheduled.  In  such  a  situation,  the 
oper.itor  providing  the  substitute  flight 
would  have  to  obtain  a  waiver  of  14  CFR 
part  .380  requirements  from  OST  based 
on  an  emergency  need.  See  proposed 
*?  119.53(f).  The  passengers  would  then 
he  given  the  option  of  making  their  own 
arrangements,  working  out 
arrangements  with  the  original  carritir, 
or  taking  the  charter  flight.  Each 
passenger  who  elects  to  take  the 
emergency  charter  flight  would  be  given 
an  appropriate  ticket  (or  other  flight 
document)  by  the  charter  operator 
before  the  passt.-nger  boards  the  cliarter 
rii^jht  aircraft.  The  operator  of  this 
cliarter  flight  would  have  operational 
control  and  would  conduct  the  flight 
under  the  supplemental  or  on-demand 
rules,  as  applicable.  Comments  are 
solicited  on  whether  this  procedure  is 
adequate  to  cover  any  potential 
hardships. 

Section  119.55 — Obtaining  deviation 
authority  to  perform  operations  under  a 
U.S.  military  contract.  This  section 
contains  various  requirements  for  an 
operator  who  performs  military  contract 
servfces,  involving  deviations  from  their 
normal  operations.  These  requirements 
inc:lude,  among  others,  (1)  an 
application  requesting  authority  to 
perform  the  service,  (2)  certification  by 
the  Department  of  Defense  that  the 
service  cannot  be  performed  without  the 
deviation,  and  (3)  an  appropriate 
amendment  to  the  certificate  holder's 
operations  specifications  by  the 
Administrator.  Many  of  these 
requirements  are  currently  set  forth  in 
ti  121.57.  which  applies  only  to 
supplemental  operations. 

In  this  NFRM,  the  FAA  is  proposing 
a  new  procedure  in  order  to  obtain 
deviation  authority  to  perform  under  a 
U.S.  military  contract.  Under  this 
proposed  procedure,  the  certificate 
holder  must  submit  its  request  for 
deviation  authority  to  the  Department  of 
Defense's  Air  Mobility  Command 
(AMC).  AMC  would  review  the  requests 
and  forward  the  carriers'  consolidated 
requests,  along  with  AMC's 
recommendations,  to  the  FAA  for 
review.  The  FAA  is  making  this 
proposal  because  during  the  Desert 
Shield/Desert  Storm  operations,  the 
agency  was  inundated  with  requests  for 
deviations.  The  FAA  believes  that  the 


AMC  has  the  resources  to  consolidate 
these  requests,  identif\-  the  specific 
FARs  from  which  relief  is  sought,  and 
evaluate  the  requests  to  determine 
whether  the  relief  sought  would  be 
needed  to  accomplish  the  military 
mission.  The  FAA  believes  that  this 
proposed  procedure  would  enable  the 
agency  to  process  these  requests  more 
efficiently,  should  the  need  arise  in  the 
future. 

Emergency  Operations  (Sections 
119.57  and  'l  19.58).  The  FAA  is 
proposing  two  new  sections  concerning 
emergency  situations.  These  two  new 
sections  are  generally  recodifications  of 
§§  121.57(c),  121.557.  121.559,  and 
135.19.  On  the  one  hand,  §  119.57  is 
designed  to  address  emergency 
situations  in  which  it  is  impossible  for 
the  certificate  holder  planning  to 
conduct  emergency  operations  to  act 
without  complex  and  thorough 
planning.  For  example,  §  119.57  would 
most  often  be  used  to  respond  to  natural 
disasters  such  as  massive  floods  and 
earthquakes.  On  the  other  hand, 
§  119.58  is  designed  to  address  an 
emergency  situation  in  which  complex 
and  thorough  planning  are  not  possible 
because  of  the  nature  of  the  emergency. 
In  other  words,  the  nature  of  the 
emergency  may  be  such  that  unless 
immediate  action  is  taken,  all  would  be 
lost,  and  any  delayed  action  would  be 
futile.  Readers  are  reminded  that  in  pure 
part  91  operations,  §91.3  applies. 

Section  1 19.59 — Conducting  tests  and 
inspections.  Proposed  language  has  been 
included  in  §  119.59(b)il)  and  (e)  to 
emphasize  both  the  authority  of  FAA 
inspectors  to  gain  access  to  a  certificate 
holder's  books  and  records  and  the  fact 
that  a  certificate  holder  risks  suspension 
of  part  or  all  of  its  operations 
specifications  if  it  fails  to  provide  that 
access.  This  language  is  an  important 
reminder  of  the  FAA's  statutory 
authority  and  duty  to  determine 
whether  an  operator  continues  to  be 
properly  equipped  to  comply  with  the 
FAR  and  whether  the  operator  can 
operate  safel>    Without  access  to  those 
records,  the  FAA  cannot  fulfill  its  safety 
mission.  The  proposed  paragraph  makes 
explicit  the  intent  of  present  §§  13.7  and 
121.81,Subpart  Vof  part  121.  and 
§  135.63.  The  purpose  of  the  principal 
base  of  operations  is  for  each  certificate 
holder  to  provide  to  the  FAA  one 
location  that  the  FAA  would  use  as  its 
main  point  of  contact.  It  is  the  focus  of 
liaison  between  representatives  of  the 
FAA  and  the  operational  management  of 
the  certificate  holder.  The  FAA  requires 
notification  when  this  location  changes 
so  that  it  can  adjust  its  staff  accordingly. 
Proposed  §  119.59(b)(1)  would  require 
that  the  operations  specifications  and 


certificate  must  be  maintained  at  the 
principal  base;  other  records  must  be 
identified  in  a  current  listing  at  the 
principal  base  that  shows  the  location 
and  person  responsible  for  each 
individual  report  and  record.  I 

Section  119.63 — Recency  of 
operation.  Proposed  §  119.63  would 
prohibit  a  certificate  holder  from 
conducting  a  kind  of  operation  if  that 
kind  of  operation  has  not  been 
conducted  for  a  period  of  30 
consecutive  days.  To  resume  that  kind 
of  operation  the  certificate  holder  must 
advise  the  Administrator  at  least  5 
consecutive  calendar  days  prior  to 
resumption  of  that  kind  of  operation 
and  make  itself  available  for  any  FAA 
reexamination  that  the  FAA  considers 
necessary.  This  requirement  is  being 
proposed  because  the  FAA  believes  that 
the  safety  requirements  for  a  particular 
kind  of  operation  might  not  be  met 
adequately  by  an  operator  that  does  not 
conduct  that  kind  of  operations  for  that 
length  of  time.  Safety  requires  at  least  5 
days  notice  so  that  the  FAA  has  the 
opportunity  to  conduct  an  inspection  or 
reexamination  to  determine  whether  the 
certificate  holder  remains  properly  and 
adequately  equipped  and  able  to 
conduct  a  safe  operation.  Unless  the 
FAA  suspends  or  revokes  the  operator's 
certificate  or  withdraws  the 
authorization  in  the  operations 
specification  for  that  kind  of  operation, 
the  certificate  holder  may  resume  that 
kind  of  operation  on  the  sixth 
consecutive  calendar  day  after  it 
notified  the  FAA  of  its  plans  to  resume 
that  kind  of  operation.  Even  if  the  FAA 
decides  not  to  conduct  a  reinspection  or 
a  reexamination  during  that  5- 
consecutive-calendar-day  perioc.  the 
certificate  holder  may  nonetheless 
resume  operations  on  the  sixth 
consecutive  calendar  day  after  the 
notification.  For  seasonal  operators, 
advance  planning  and  coordination 
with  the  certificate  holding  district 
office  would  make  resumption  of 
operations  smoother. 

Management  Requirements  Proposed 
For  Part  1 19  (Proposed  Section.-^  1 19.65 
through  119.71).  Currently  the  FAA  has 
specific  regulations  governing 
qualifications  for  the  management 
personnel  of  supplemental  air  carriers 
and  commercial  operators  (§§  121  59- 
121.61)  and  air  taxi/commercial 
operators  (§§  135.37—135.39).  Part  121 
does  not  have  specific  regulations 
governing  management  personnel  of 
domestic  and  flag  carriers.  Under  the 
authority  of  49  U.S.C.  44705  and  as 
stated  in  §  121.27(a)(2)  of  the  FAR.  the 
Administrator  must  find  that  "the 
applicant  is  properly  and  adequately 
equipped  and  able  to  conduct  a  safe 
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operation  in  accordance  with  this  part." 
To  fulfill  this  responsibility,  it  is 
necessary  to  propose  standard 
management  personnel  qualifications 
for  each  certificate  holder  operating 
under  part  121  of  the  FAR. 

The  proposed  rule  would  consolidate 
management  personnel  requirements  for 
operations  conducted  under  part  135  or 
part  121  into  new  part  119.  In  proposed 
§§  119.65  and  119.67  management 
personnel  requirements  would  be 
established  for  all  operations  conducted 
under  part  121.  including  domestic  and 
flag  operations,  as  well  as  supplemental 
operations. 

The  proposed  management  personnel 
requirements  for  operations  conducted 
under  part  135  (§§119.69  and  119  71) 
would  be  substantially  the  same  as 
those  currently  in  §§  i35.37  and  135.39. 
The  proposed  management  personnel 
requirements  for  operations  conducted 
under  part  \2\  (§§119  65  and  119.67) 
would  be  similar  to  those  currently  in 
§§121  59  and  121.61.  which  now  apply 
only  to  supplemental  operations. 

Tne  only  significant  changes  under 
the  proposed  management  requirements 
for  part  121  and  part  135  would  be  as 
follows: 

•  Director  of  safety.  As  previously 
discussed,  the  FAA  is  proposing  that 
each  certificate  holder  that  conducts 
operations  under  part  121  must  have  a 
director  of  safety.  This  person  would  be 
responsible  for  keeping  the  highest 
management  officials  of  the  certificate 
holder  fully  informed  about  the  safety 
status  of  the  certificate  holder's  entire 
operation.  The  FAA  proposes  to 
eliminate  the  position  of  general 
manager,  which  is  presently  required  for 
certificate  holders  who  conduct 
supplemental  operations  under  part 
121. 

•  Director  of  operations  Current 
§§  121.61(a)(1)  and  135.39(a)(l)(i) 
require  that  a  director  of  operations  hold 
or  have  held  an  airline  transport  pilot 
(ATP)  certificate.  Proposed  §§  119.67(a) 
and  1 1^1  71(a)  require  that  a  director  of 
operations  currently  hold  an  ATP.  This 
change  reflects  current  administrative 
procedures:  an  ATP  certificate  no  longer 
has  an  expiration  date  and  is  revoked 
only  for  cause.  However,  the 
requirement  does  not  mean  that  the 
director  of  operations  must  currently 
meet  medical  certification  requirements. 

Current  §  121.61(a)  requires  a  director 
of  operations  to  have  at  least  3  years  of 
experience  as  a  pilot  in  command  (PIC) 
of  a  large  airplane  or  have  3  years 
experience  as  a  director  of  operations  of 
an  operation  using  large  airplanes  or  a 
position  of  comparable  responsibility.  In 
the  1988  NPRM  for  a  new  part  119  and 
again  in  this  NPRM,  the  FAA  proposes 


for  §  1 19.67(a)  to  require  a  director  of 
operations  to  have  both  3  years 
experience  as  a  PIC  of  an  aircraft  under 
part  121  or  part  135  and  3  years 
supervisory  experience  in  a  position 
that  exercised  control  over  any 
operations  conducted  with  aircraft 
under  part  121  or  part  135.  This  change 
would  assure  that  a  director  of 
operations  under  part  121  has  both  the 
technical  and  management  expertise 
necessary  to  direct  operations  of 
airplanes  used  in  part  121. 

Since  1988.  the  FAA  has  decided  to 
propose  an  additional  eligibility 
requirement  for  a  first-time  director  of 
operations  and  a  first-time  chief  pilot. 
(There  is  a  later  discussion  of  the 
eligibility  requirements  for  a  chief 
pilot.)  The  FAA  is  proposing  that 
certain  experience  for  the  director  of 
operations  have  been  obtained  recently. 
In  the  case  of  a  person  becoming  a 
director  of  operations  for  the  first  time. 
the  FAA  is  proposing  that  the  PIC 
experience  in  largo  aircraft  be  recent, 
i.e..  3  years  of  experience  within  the 
past  6  years.  (See  §  119.67(a)(3)(i).) 
Additionally,  for  all  directors  of 
operation  under  part  121.  the  minimum 
of  3  years  of  supervisory  or  managerial 
experience  must  have  been  obtained 
within  the  last  6  years.  (See 
§  119.67(a)(2)) 

Current  §  135  39(a)(2)  requires  that 
the  director  of  operations  for  a 
certificate  holder  who  is  not  conducting 
any  operation  for  which  a  PIC  is 
required  to  hold  an  ATP  certificate  must 
hold  a  commercial  pilot  certificate 
Proposed  §  119.71(b)(1)  would  revise 
the  requirement  to  "a  commercial  pilot 
certificate  with  an  instrument  rating"  to 
ensure  that  a  director  of  operations  has 
at  least  minimum  experience  in 
instrument  flving. 

Additionally,  for  operations 
conducted  under  part  135.  the  FAA 
proposes  that  the  director  of  operations 
have  the  following  experience: 

(1)  At  least  3  years  of  supervisory  or 
managerial  experience  within  the  last  6 
years,  in  a  position  that  exercised 
operational  control  over  any  operations 
conducted  under  parts  121  or  135;  or 

(2)  For  a  person  with  previous 
experience  as  a  director  of  operations,  at 
least  3  years  experience  as  a  PIC  of 
aircraft  operated  under  121  or  135;  or 
for  a  person  becoming  a  director  of 
operations  for  the  first  time,  the  3  years 
of  PIC  experience  must  have  been 
obtained  within  the  past  6  years. 

•  Director  of  maintenance.  Cunenl 
§  121.61(c)  requires  that  a  director  of 
maintenance  hold  a  current  mechanic 
certificate  with  either  an  airframe  or 
powerplant  rating.  Current  §  135.39(c) 
requires  that  a  director  of  maintenance 


hold  a  current  mechanic  certificate  with 
airframe  and  powerplant  ratings.  In 
order  to  standardize  the  certificates 
required  for  the  director  of  maintenance, 
proposed  §  119.67(c)  and  119  71(e) 
would  require  that  a  director  of 
maintenance  hold  a  current  mechanic 
certificate  with  both  airframe  and 
powerplant  ratines. 

In  addition  to  tne  foregoing,  to  serve 
as  director  of  maintenance  for  an 
operation  conducted  under  part  121,  a 
person  must  have  1  year  of  experience 
in  a  position  of  returning  airplane  to 
service,  nt  least  5  years  experience 
within  the  past  5  years  in  one  or  a 
combination  of  the  following: 
maintaining  airplanes  in  the  same 
category  and  class  as  the  certificate 
holder  uses  or  repairing  airplanes  in  ;t 
certificated  airplane  rep.iir  station  that 
maintains  airplanes  in  the  same 
category  and  class  as  the  certificate 
holder  uses. 

Also,  the  requirement  in  present 
§  135.39(c)  that  the  required  experience 
in  maintaining  large  aircraft  must 
include  the  recency  requirements  ol 
§65.83  has  been  added  to  proposed 
§  119  67(c)  and  carried  over  to  proposed 
§  119.71(e). 

•  Chief  pilot.  Current  §  135.39(b)(1) 
requires  that  a  chief  pilot  who  conducts 
any  operation  for  which  the  PIC  is 
required  to  hold  an  airline  transpo.-l 
pilot  certificate  must  "hold  a  current 
airline  transport  pilot  certificate  with 
appropriate  ratings  for  at  least  one  of  the 
types  of  aircraft  used."  Similarly  current 
paragraph  (b)(2)  requires  that  a  chief 
pilot  of  a  certificate  holder  who  is  not 
conducting  any  operation  for  which  the 
PIC  is  required  to  hold  an  airline 
transport  pilot  certificate  must  "hold  a 
current  commercial  pilot  certificate  with 
an  instrument  rating."  Proposed 
§  119.71(c)(1)  and  (d)(1)  omits  the  word 
"current"  because  these  pilot 
certificates  no  longer  have  an  expiration 
date  and  arc  revoked  only  for  cause.  The 
words  "and  be  qualified  to  serve  as  PIC 
in  at  least  one  type  of  aircraft  used  in 
the  certificate  holder's  operation"  are 
added  to  clarify  that  the  chief  pilot  must 
meet  recency  of  experience 
requirements  and  medical  requirements. 
Readers  should  note  that,  in  order  to  be 
a  chief  pilot  for  an  operator  that 
conducts  part  135  operations,  that 
person  must  be  qualified  to  serve  as  PIC 
in  operations  conducted  under  that  part. 
The  FAA  feels  that  this  proposed 
requirement  is  necessary  for  chief  pilots 
under  part  135.  but  not  required  for 
chief  pilots  under  part  121  because  part 
121  requires  operational  control  systems 
(e.g..  dispatch  system,  flight  following 
system)  that  are  more  robust  than  the 
operational  control  systems  required 


under  part  135.  In  fact,  part  135  does 
not  require  a  dispatch  system  or  a  fiight 
following  system;  as  a  minimum,  it  only 
requires  a  flight  locating  system. 

To  be  eligiole  to  be  a  chief  pilot  in 
part  121  operations,  or  part  135 
operations  in  which  any  operation 
requires  that  the  PIC  hold  an  ATP 
certificate,  a  person  must  hold  an  ATP 
certificate.  A  commercial  pilot 
certificate,  with  appropriate  ratings,  is 
sufficient  for  a  chief  pilot  at  a  part  135 
operation  that  only  conducts  operations 
for  which  the  PIC's  are  required  to  hold 
a  commercial  pilot  certificate. 

In  addition  to  holding  the  appropriate 
certificate,  in  order  to  be  eligible  to  be 
a  chief  pilot  in  part  121  or  135 
operations,  a  person  must  have  at  least 
3  years  experience  as  a  PIC  of  aircraft 
operated  under  parts  121  or  135. 
However,  if  that  person  is  becoming  a 
chief  pilot  for  the  first  time,  the  3  years 
experience  must  have  been  obtained 
within  the  previous  6  years. 

•  Chief  inspector.  Section  121.61 
requires  a  chief  inspector  for  each 
supplemental  or  commercial  operator 
conducting  part  121  operations.  This 
proposal  would  standardize  this 
requirement  for  all  operators  under  part 
121.  In  addition  to  the  existing 
eligibility  requirements,  the  chief 
inspector  would  be  required  to  have  at 
least  1  year  of  experience  in  a 
supervisory  position  maintaining  large 
aircraft  See  119.67(d). 

•  Deviation  authority  The  deviation 
authority  contained  in  §§  121.61(b)(2) 
and  135.39(d)  has  been  combined  and 
made  applicable  to  all  management 
personnel.  Sections  119.67(e)  and 
119.71(f)  authorize  the  Manager  of  the 
Flight  Standards  Division  in  the  region 
of  the  certificate  holding  district  office 
to  authorize  a  certificate  holder  to 
employ  a  person  who  does  not  meet  the 
qualifications  in  proposed  §§  1 19.67  or 
119.71.  For  a  certificate  holder  or 
applicant  that  wants  to  employ  a  person 
who  does  not  hold  the  required  airman 
certificate  (e.g..  ATP  certificate, 
commercial  pilot  certificate,  airframe 
and  powerplant  certificate),  the 
deviation  authority  sections  would  not 
cover  such  a  lack  of  airman  certification 
situation.  The  deviation  authority 
provides  a  means  for  competent  and 
qualified  personnel  who  do  not  meet  the 
management  personnel  qualifications  to 
be  employed  in  required  positions. 

Revisions  to  Parts  121  and  135 

As  discussed  earlier.  SFAR  38  and 
SFAR  38-2  were  intended  as  temporan, 
measures  that  superseded  certain 
provisions  in  the  FAR.  Thus,  both 
special  regulations  began  with  the 
statement  "Contrary  provisions  of  parts 


121.  123.  127.  and  135  of  the  Federal 
Aviation  Regulations 
notwithstanding*   *   *."  This  statement 
served  to  inform  operators  that 
requirements  in  the  regulations  that 
were  contrary  to  the  requirements  in  the 
SFAR  were  superseded  by  the  SFAR. 
The  purpose  of  the  proposed  revisions 
to  part  121  Subparts  A.  B.  C.  and  D.  and 
part  135.  Subpart  A.'rs  to  delete  all 
sections  which  have  been  moved  to  part 
119  and  to  eliminate  all  references 
contradictory  to  part  1 19.  such  as 
requirements  using  outdated 
terminology.  Subparts  B.  C,  and  D  and 
certain  sections  of  Subpart  A  of  part  121 
are  entirely  drleted  as  well  as  certain 
sections  of  Subpart  A  of  part  135 
because  these  requirements  are  either 
obsolete  or  have  been  moved  to 
proposed  part  119.  The  FAA  anticipates 
that  a  derivation  table,  showing  the 
origin  and  current  source  of  many  of  the 
proposed  new  sections,  will  appear  in  a 
final  rule  document.  Also,  a  description 
of  some  of  these  revisions  occurs  in  the 
"Editorial  Changes"  and  the  section-by- 
section  portions  of  this  preamble. 

Rescinding  Part  127  and  Related 
Rotorcraft  Regulations 

SFAR  38-2  required  rotorcraft 
operations  that  were  formerly 
conducted  under  part  121  or  part  127  to 
be  conducted  under  part  135.  Part  127 
and  rotorcraft  sections  of  part  121  have 
been  in  effect  for  20  years  without 
substantive  change  despite  significant 
changes  in  equipment  and  technology 
during  the  period.  The  rotorcraft 
requirements  under  part  121  and  all  of 
part  127  would  have  needed  complete 
revision  and  updating  to  be  applicable 
to  today's  technology.  In  contrast,  part 
135  has  been  updated  in  recent  years. 
Since  most  rotorcraft  have  less  than  a 
30-passenger  seating  capacity  and  a 
pay  load  capacity  of  less  than  7.500 
pounds,  the  FA.\  decided  in  the 
interests  of  efficiency  and  safety  that 
rotorcraft  operations  should  comply 
with  the  requirements  of  part  135.  In 
accordance  with  SFAR  38-2.  part  135 
requirements  superseded  part  127  and 
§§  121.13  and  121.157.  In  effect  this 
notice  formally  proposes  a  rescission  of 
part  127  and  related  part  121  sections 
which  were  suspended  by  SFAR  38-2. 

The  FAA  stated  in  its  preamble  to  the 
proposed  SFAR  38-2  and  reiterates  in 
this  proposal  that,  if  the  air 
transportation  industry  significantly 
expands  the  use  of  rotorcraft  with  more 
than  30  passenger  seats  or  more  than 
7.500  pounds  payload  capacity, 
appropriate  rules  would  be  developed  to 
clearly  specify-  the  operating 
requirements  for  this  class  of  rotorcraft. 
However,  in  the  interim,  if  an  operator 


requests  authority  to  operate  this  class 
of  large  rotorcraft  where  safety 
requirements  in  addition  to  those 
prescribed  in  part  135  are  warranted, 
special  operations  specifications  would 
be  issued,  appropriate  to  the  aircraft  size 
and  kind  of  operation. 

Editorial  Changes 

The  proposed  new  part  1 19  and 
revisions  to  parts  121  and  135  would 
require  certain  editorial  changes.  These 
changes  have  been  made  for  clarity  and 
consistency  and  to  facilitate  combining 
the  requirements  of  parts  121  and  135. 
None  of  these  changes  would  impose 
any  additional  requirements  on  persons 
affected  by  the  regulations. 

The  following  are  examples  of 
changes  that  would  be  incorporated  in 
proposed  part  119  and  made  to  all  of  the 
sections  remaining  in  part  121.  Subpart 
A.  and  part  135.  Subpart  .\.  as  well  as 
to  other  parts  of  the  FAR  in  order  to 
make  them  consistent  with  each  other 
and  to  reflect  current  FAA 
administrative  procedures: 

(1)  References  to  "domestic,  flag, 
supplemental,  or  commuter  air  carriers" 
have  been  changed  to  "domestic,  flag, 
supplemental,  or  commuter  operation," 
as  appropriate. 

(2)  References  to  "Domestic.  Flag,  or 
Supplemental  Air  Carrier  Operating 
Certificates"  have  been  changed  to  "Air 
Carrier  Certificates." 

(3)  References  to  "ATCO  Operating 
Certificates  "  have  been  changed  to  "Air 
Carrier  Certificate"  or  "Operating 
Certificate' 

(4)  References  to  '"Flight  Standards 
District  Office  "  and  "District  Office '" 
have  been  changed  to  "certificate- 
holding  district  office."  and  a  definition 
for  "certificate-holding  district  office" 
has  been  added. 

(5)  Obsolete  references  and 
compliance  dates  have  been  deleted  to 
refiect  ciurent  FAA  procedures  and  the 
current  F.'\R 

(6)  Language  changes  have  been  made 
for  consistency  and  to  facilitate 
computer  searches  for  certain  terms:  for 
e.xample.  "principal  operations  base  '  is 
changed  to  "principal  base  of 
operations."' 

(7)  An  effort  has  been  made  to  bre.ik 
unwieldy  paragraphs  into  more 
manageable  divisions. 

In  the  final  rule  for  this  proposal,  the 
FAA  will  make  similar  editorial  changes 
in  the  remaining  subparts  of  parts  121 
and  135  and  in  any  other  parts  affected. 

Regulator)-  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive  j 

Order  12866  directs  that  each  Federal        i 


UMI 


16266  Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Proposed  Rules  16267 


^91 


agency  shall  propose  or  adopt  a 
regulation  only  upon  area  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analys4>s,  the 
FAA  has  dtrtormined  that  this  Notice  of 
Proposed  Rulemaking  (NPRM)  would 
generate  bc.^efits  that  justify  its  costs 
and  is  "a  significant  regulatory  action" 
as  dcfin'^d  in  thn  Executive  Order  The 
FA.^  f.tiiiiates.  however,  that  the  NFRM 
would  liavp  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  part  of  the  proposed  rule  is 
expected  to  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Costs 

The  total  cost  of  compliance  of  the 
proposed  rule  is  estimated  to  be  $275 


million  (or  $1^)9  million,  discounted  at 
7  percent),  over  the  next  10  vears.  in 
1994  dollars. 

The  FAA  examined  each  section  of 
part  121  to  determine  the  potential  costs 
of  compliance  for  existing  part  135 
commuter  operators  with  airplanes  of  10 
or  more  passenger  seats.  First,  all  of  the 
sections  in  part  121  were  divided  into 
five  areas:  (1)  Operations,  (2)  Cabin 
safety.  (3)  Certification.  (4) 
Maintenance,  and  (5)  Part  119.  Next, 
multidisciplinary  teams  of  F.AA 
personnel  evaluated  each  of  the  five 
areas  to  determine  which  sections 
would  impose  additional  ro'^ts  and 
which  would  not.  The  foil  ■•.  ing 
represents  the  results  of  tn.i;  evaluation. 

A.  Sf'ctions  without  cost  impacts. 
Those  part  121  sections  that  the  FA.\ 
has  determined  would  not  impose 
additional  costs  on  part  135  commuter 
operators  arc  not  described  m  this 
summary  evaluation,  bach  of  those  part 
121  sections  would  not  impose  costs  for 
one  of  the  following  reasons:  (1)  Current 
practice  is  identical  or  very  similar  to 
the  new  requirement;  (2)  the  new 


requirement  represents  minor 
procedural  changes;  (3)  the  section 
determines  general  applicability  and 
does  not  specifically  impose  any  costs; 
or  (4)  certain  requirements  of  part  135 
would  be  incorporated  into  part  121 
without  change.  Those  part  121  sections 
without  costs  are  described  in  the  full 
evaluation  under  each  of  the  areas  for 
which  they  apply.  While  not  shown  in 
this  summary  evaluation,  it  is  important 
to  note  that  10  of  the  sections  in  the 
proposed  rule  were  identified  as  having 
negligible  costs.  These  negligible  costs, 
even  when  combined,  would  not  be 
significant. 

B.  Sections  with  potential  cost 
impacts.  The  proposed  rule  would 
impose  costs  on  part  135  operators  with 
lO-to-30-seat  airplanes.  The  V.\A 
estimates  the  total  cost  of  the  proposed 
rule  would  be  $275  million  over  the 
next  10  years,  with  a  present  value  of 
$199  million.  The  potential  costs  are  as 
follows: 


Area 

10-19  seats 

20-30  seats 

Total  cost 

Present 
value 

Operations 

S141.8 

0.1 

11.7 

16 

51.4 

S58.5 
00 
8.8 
0.4 
0.7 

S200.3 

0.1 

20.5 

2.0 

52.1 

S141.2 

Maintenance 

0.1 

Cabin  Safety 

15.2 

Part  1 19    

1.7 

Certification 

41.0 

Total .• 

206.6 

68.4 

275.0 

199.2 

Based  on  the  $207  million  figure 
shown  above,  the  FAA  estimates  that, 
on  average  over  the  next  10  years,  the 
price  of  a  one-way  airline  ticket  would 
increase  bv  1.7  percent  or  bv  $1.91 
(from  $110  to  $112)  for  affected 
operators  with  lO-to-19-soat  airplanes. 
Similarly,  based  on  the  $68  million 
figure,  the  ticket  price  would  increase 
by  0  6  percent  or  by  $0  68  (from  $110 
to  $111)  for  affected  operators  with  20- 
to-30-seat  airplanes. 

In  addition  to  the  information  shown 
in  the  table  above,  it  is  important  to  note 
tliat  the  undiscounted  cost  per  airplane 
in  each  of  the  first  four  years  of  the 
proposed  rule,  by  scat  category,  sheds 
light  on  the  initial  compliance  costs 
incurred  by  the  impacted  operators. 
Costs  are  highest  during  the  first  year 
(1996)  and  drop  each  year  thereafter.  In 

1996,  affected  operators  with  lO-to-19- 
seat  and  20-to-30-seat  airplanes  would 
incur  per  airplane  costs  of  $50,000  and 
$26,000,  respectively.  Similarly,  in 

1997,  there  would  be  costs  of  $23,000 
and  $16,000,  respectively.  In  1998,  there 
would  be  costs  of  $23,000  and  $15,000, 
respectively.  And  in  1999.  there  would 


be  costs  of  $24,000  and  $14,000. 
respectively. 

1.  Operations.  Section  121.i:i5 — 
Contents  of  manual.  This  section  would 
require  the  affected  operators  to  have 
more  extensive  operations  manuals  than 
are  currently  required  under  part  135 
Part  121  rcquin's  more  detailed 
instructions  to  flight  and  ground 
personnel,  including  dispatch 
procedures,  airport  information,  and 
approach  procedures.  The  manuals  of 
part  121  operators  are,  on  average,  about 
three  times  as  voluminous  as  those  of 
part  135  operators.  Thus,  compliance 
with  this  effort  would  result  in  major 
rewriting  of  manuals.  Based  on  cost 
information  received  from  industry,  the 
FAA  estimates  that,  on  average,  each 
commuter  operator  that  would  come 
into  part  121  would  spend  about 
$50,000  for  new  manuals.  This  cost 
estimate  multiplied  times  the  number  of 
operators  expected  to  be  in  existence 
over  the  next  10  years  amounts  to  an 
estimated  $3.9  million  ($3.5  million, 
discounted). 

Section  12 J. 337 — Protective  breathing 
equipment  (PBE)  for  the  Cockpit.  This 


section  requires  PBE  units  for  cockpit 
crewmcmbers  operating  transport 
category  airplanes.  Part  135  has  no  such 
requirement.  This  evaluation  assumes 
that  three  PBE  units  (on^  for  each  pilot 
station  and  another  for  fighting  fires) 
would  be  installed  in  existing  and 
future  impacted  airplanes  with  10  to  19 
seats.  There  is  very  little  information 
available  rolated  to  the  number  of  PBE 
units  on  these  types  of  airplanes.  As  a 
result  of  this  uncertainty,  the  FAA 
solicits  comments  from  the  public  and 
the  aviation  community  on  the  number 
of  part  135  airplanes,  with  10  to  19 
passenger  scats,  that  are  equipped  with 
PBEs  in  the  cockpit  and  whether  the 
units  are  fixed  or  portable.  Based  on 
information  received  from  FAA 
technical  personnel,  affected  airplanes 
wrjth  20-30  passenger  seats  already  have 
fixed  PBE  at  each  of  the  two  pilot 
stations  in  the  cockpit.  Therefore,  only 
one  additional  portable  PBE  would  be 
needed  for  fighting  fires  in  the  cockpit 
of  such  airplanes. 

Since  portable  PBEs  are  much  cheaper 
(and  more  practical  in  many  situations) 
than  fixed  PBEs,  commuters  are 


assumed  to  acquire  and  install  portable 
PBEs  in  the  cockpit,  especially  those 
impacted  airplanes  with  10  to  19 
passenger  seats.  In  addition  to  PBE,  this 
evaluation  includes  costs  for  weight 
penalty  (5  pounds  per  unit)  and  PBE 
training  for  new  pilots.  The  estimated 
cost  of  each  PBE  unit  ($400).  combined 
with  the  other  cost  components, 
multiplied  times  the  number  of 
airplanes  in  existence  over  the  next  10 
years  results  in  $4.3  million  (S3. 7 
million,  discounted). 

Section  121.357 — Airborne  weather 
radar.  This  section  would  require  the 
affected  operators  to  equip  their 
airplanes  with  approved  weather  radar. 
Currently,  §  135.173  requires  that 
operators  equip  their  airplanes  with 
either  thunderstorm  detection 
equipment  or  approved  weather  radar. 
However,  section  135.175  requires 
operators  with  20-30  passenger  seats  to 
equip  their  airplanes  with  weather 
radar.  Based  on  information  received 
from  industry,  an  estimated  90  percent 
of  all  commuter  airplanes  with  10  to  19 
passenger  seats  are  assumed  to  already 
have  approved  weather  radar 
equipment.  Therefore,  the  FAA  assumes 
that  this  section  would  only  impact  an 
estimated  10  percent  of  those  operators 
with  lO-to-19-seat  airplanes  in  1996  and 
subsequent  years. 

This  evaluation  assumes  an  average 
cost  of  $30,000  per  radar  unit  and  a 
weight  penalty  of  about  25  pounds  per 
airplane.  The  sum  of  these  cost 
components  multiplied  times  the 
number  of  commuter  airplanes  expected 
to  be  in  existence  over  the  next  10  years 
amounts  to  an  estimated  cost  of  $3 
million  ($2.7  million,  discounted). 

Section  121.471— Flight  time 
limitations  and  rest  requirements  (All 
Pight  crewmcmbers).  This  section 
would  require  affected  operators  to 
comply  with  part  121  flight  time 
limitations  and  rest  requirements  for  all 
Right  crew  members.  Under  this 
proposal,  current  flight  lime  limitations 
and  rest  requirements  for  commuters 
would  change  as  follows:  from  1.200  to 
1000  hours  per  calendar  year,  from  120 
to  100  hours  per  calendar  month,  and 
from  34  to  30  hours  in  any  seven 
consecutive  days.  Although  this  section 
pertains  mainly  to  pilots,  operators  are 
assumed  to  apply  the  same  procedures 
for  the  respective  number  of  flight 
attendants.  Under  a  recently  published 
rule  on  flight  and  duty  time  for  flight 
attendants,  the  FAA  gave  operators  an 
option  to  adjust  the  rest  and  duty 
requirements  of  flight  attendants  based 
on  those  for  pilots.  This  evaluation  also 
assumes  that  they  would  adopt  that 
option  since  it  is  cheaper  to  do  so  for 
>ome  current  part  121  operators. 


According  to  industrv'  representatives, 
most  affected  operators  are  already 
using  rest  and  duty  flight  limitations 
that  would  be  required  by  this  section. 
On  average,  pilots  of  affected  operators 
fly  fewer  evaluation  assumes  that  75 
percent  of  affected  operators  already 
meet  this  requirement  and  that  the  other 
operators  would  have  to  increase  their 
flight  crews  by  20  j)ercent.  The  FAA 
estimates  that  an  average  of  559 
additional  pilots  and  flight  attendants 
would  be  hired  and  retained  between 
1996  and  2005.  This  evaluation  also 
estimates  a  weighted  average  annual 
salary  for  these  entry  level  new  hires  to 
be  $19,200  (including  fringe  benefits). 
Based  on  these  cost  components,  the 
potential  cost  of  compliance  would  be 
an  estimated  $107  million  ($75  million, 
discounted). 

Sections  121.593-595:  Dispatching 
authority  for  domestic  and  flag  air 
carriers:  121.107:  Dispatch  centers: 
121 .533-535:  Responsibility  for 
operational  control:  121.683: 
CrewTnember  and  dispatcher  record; 
121.687:  Dispatch  release:  and  other 
sections  that  assign  specific  duties  to 
dispatchers.  These  sections  would 
require  dispatchers  and  dispatch  centers 
to  authorize  flights  for  affected  operators 
with  10  to  30  passenger  seats. 
Dispatchers  are  not  required  under  part 
135.  The  evaluation  assumes  that 
operators  currently  certificated  only 
under  part  135  do  not  employ  fully 
qualified  dispatchers:  it  further  assumes 
that  operators  certificated  under  both 
parts  121  and  135  employ  about  one 
half  as  many  qualified  dispatchers  as 
they  would  need  to  dispatch  all  of  their 
flights.  According  to  the  Airline 
Dispatcher  Federation,  virtually  all  part 
135  operators  already  have  facilities  and 
communications  equipment  that  satisfy 
the  dispatch  requirements  under  part 
121.  Accordingly,  the  FAA  has  not 
included  estimates  of  additional  costs 
attributable  to  facilities  and  equipment. 
The  FAA  estimates  that  the  dispatcher 
requirement  would  cost  an  estimated 
$83  million  ($57  million,  discounted) 
over  the  next  10  years.  Operators  of  10- 
to-19-seat  airplanes  would  bear 
approximately  $58  million  of  the  costs 
($40  million,  discounted). 

2.  Cabin  Safety.  Sections  121.133. 
121.135.  and  121.137— Flight  attendant 
manual.  These  sections  would  require 
all  flight  attendants  to  have  an 
operations  manual.  There  is  no  such 
requirement  for  flight  attendants 
working  for  part  135  operators.  This 
requirement  would  necessitate 
preparing  such  manuals  for  each  20-30 
seat  airplane  (airplanes  with  10  to  19 
passenger  seats  are  assumed  not  to  have 
flight  attendants).  The  costs  would 


involve  the  preparation  of  the  manual 
contents  by  a  flight  attendant  supervisor 
and  a  paperwork  and  layout  specialist 
and  the  copying  and  binding  of  the 
finished  manual.  FAA  analysis  projects 
352  airplanes  operated  by  21  air  carriers 
in  1996  and  580  airplanes  operated  by 
36  air  carriers  in  2005.  Each  airplane 
has  one  flight  attendant,  so  the  number 
of  manuals  is  estimated  to  equal  the 
projected  number  of  airplanes.  The  10- 
year  cost  for  the  preparation,  copying, 
and  binding  o£  these  manuals  would  be 
$394,100  ($330,900,  discounted). 

Sections  121.285  and  121.589 — Carry - 
On  baggage.  These  sections  would 
require  those  part  135  commuter 
operators  coming  into  part  121  to 
develop  a  program  to  visually  screen 
and  stow  carry -on  baggage.  Part  121 
requires  that  a  crewmember  verify  that 
all  baggage  is  properly  secured  before  all 
doors  are  closed  and  the  airplane  leaves 
the  gate.  The  cost  of  this  requirement 
would  involve  the  preparation  of  an 
addendum  to  the  Operations 
Specifications  in  which  each  carrier 
would  outline  procedures  for  screening 
baggage.  Each  carrier  would  bear  the 
cost  of  developing  the  addendum  for  the 
airplanes  in  their  fleet.  The  number  of 
air  carriers  is  projected  to  rise  from  69 
in  1996  to  77  in  2005.  For  each  air 
carrier,  developing  the  addendum 
would  involve  two  people,  a  flight 
attendant  supervisor  for  20-30  seat 
airplanes  and  a  crewmember  supervisor 
for  lO-to-19-seat  airplanes  (both  paid  at 
$24.00/hr)  and  a  clerical  person  to  do 
the  paperwork  (an  average  of  8  hours 
each).  The  10-year  cost  for  operators  of 
lO-to-30-seat  airplanes  is  estimated  to  be 
$161,100  ($147,900,  discounted). 

Section  121.291  —Ditch  ing 
demonstration.  This  section  would 
require  air  carriers  to  conduct  a  ditching 
evacuation  demonstration  for  new 
airplanes  prior  to  normal  operations. 
The  one-time  demonstration  only 
applies  when  an  operator  introduces  a 
new  airplane  make  and  model  currently 
not  in  its  fleet.  This  requirement  would 
not  apply  to  the  current  fleet.  Because 
there  are  no  data  available  on  the  extent 
to  which  operators  would  acquire  new 
makes  and  models  in  the  future,  the 
F<\A  has  made  some  assumptions.  The 
analysis  assumes  that  only  25  percent  of 
all  lO-to-30-seal  airplanes  conduct 
extended  overwater  flights.  Hence,  the 
evaluation  probably  overstates  the 
number  of  ditching  demonstrations 
needed.  As  a  result  of  this  uncertainty, 
the  FAA  solicits  comments  from  the 
aviation  community  on  the  number  of 
new  airplane  makes  and  models  that  air 
carriers  plan  to  acquire  between  1996 
and  2005. 
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The  evaluation  assumes  that  over  10 
years,  89  tests  would  be  conducted,  at 
an  average  cost  of  $400  per  test.  The 
cost  elements  of  the  demonstration 
include  crewmember  compensation 
(based  on  5  hours)  and  repacking  the 
life  rafts  (8  hours  of  labor  by 
maintenance  personnel).  Air  carriers 
only  compensate  crewmembers  for 
emergency  training  at  3.5  hours  paid  out 
of  8  hours  of  training,  as  it  is  not 
considered  flight  time.  The  wage  rates 
for  the  training  hours  were  multiplied 
times  0.4375.  Based  on  crew 
compositions,  two  pilots  would  need  to 
be  compensated  for  lO-to-19-seat 
airplanes,  and  two  pilots  and  a  flight 
attendant  would  need  to  be 
compensated  for  20-to-30-seat  airplanes. 
The  FAA  estimates  that  the  10-year  cost 
for  part  135  operators  to  conduct 
ditching  evacuation  demonstrations  for 
new  lO-to-30-seat  airplanes  would  be 
$35,600  ($25,300,  discounted). 

Section  121.309— Medical  kits.  This 
section  would  require  one  medical  kit 
per  airplane  for  affected  operators 
moving  into  part  121.  The  costs  of 
providing  medical  kits  include 
acquisition  ($200  each)  with  a  25 
percent  spares  ratio,  replacement  (5 
percent  per  year),  maintenance  ($20  per 
year),  a  weight  penalty  (7  pounds  per 
unit),  physician  consultation  expenses 
($500  per  consultation  twice  a  year  per 
air  carrier  to  obtain  certain  contents, 
such  as  prescription  drugs,  for  the 
medical  kits),  and  record  keeping  (1 
hour  per  instance  a  kit  is  used). 
Acquisition,  replacement,  and 
maintenance  costs  are  a  function  of  the 
number  of  airplanes,  while  physician 
costs  are  incurred  by  individual 
operators.  The  FAA  estimates  that  the 
10-year  cost  for  providing  medical  kits 
on  the  20-30  seat  airplanes  now 
operating  under  part  135  would  be 
$783,900  ($552,800,  discounted). 

Section  121.309— First  aid  kit.  This 
section  would  require  airplanes  to  have 
at  least  one  first  aid  kit.  Currently,  part 
135  requires  all  airplanes  with  greater 
than  19  seats  to  have  one  kit.  This 
section  would  require  a  first  aid  kit  on 
all  lO-to-19-seat  airplanes.  The  costs  are 
composed  of  acquisition  ($70  per  kit) 
with  a  25  percent  spares  ratio,  a  5 
percent  replacement  rate,  and  annual 
maintenance  ($7  per  kit).  Costs  are  a 
function  of  the  lO-to-19-seat  airplane 
count,  which  is  projected  to  be  822  in 
1996  and  730  in  2005.  The  10-year  cost 
of  this  requirement  would  be  $157,400 
($126,100,  discounted). 

Section  121.309— Halon  fire 
extinguishers  or  equivalent.  This  section 
would  require  all  affected  airplanes  to 
replace  existing  fire  extinguishers  (two 
per  lO-to-30-seat  airplane — one  in  the 


cabin  and  one  in  the  cockpit)  with  halon 
fire  extinguishers  or  the  equivalent.  This 
evaluation  assumes  that  no  f>art  135 
airplanes  are  currently  equipped  with 
halon  fire  extinguishers.  It  also  assumes 
that,  since  part  135  airplanes  were 
already  equipped  with  fire 
extinguishers,  there  would  be  no 
additional  maintenance  costs  or  weight 
penalties  for  this  equipment.  Ba.sed  on 
an  industry  survey,  a  5-pound  halon  fire 
extinguisher  costs  about  $100.  The  cost 
of  this  section  would  involve 
purchasing  the  requisite  number  of 
halon  fire  extinguishers  per  airplane  in 
1996  with  a  10  percent  spares  ratio. 
With  a  five  percent  recharge  rate  per 
year  after  1996.  the  FAA  has  estimated 
that  the  10-year  cost  of  this  requirement 
is  $413,200  ($348,300,  discounted).  The 
highest  annual  cost  occurs  in  1996 
when  the  lO-to-30-seat  airplanes  are 
initially  equipped. 

Section  121.313— Cockpit  key.  This 
section  would  require  all  crewmembers 
to  have  access  to  a  key  for  the  cockpit 
door.  This  requirement  would  apply 
only  to  20-to-30-seat  airplanc^s  because 
airplanes  with  10  to  19  seats  are  not 
required  to  have  locking  cockpit  doors. 
The  cost  of  this  requirement  would 
involve  copying  one  key  for  each 
airplane.  Due  to  the  low  cost  of  copying 
a  key  (about  $1  per  key),  the  FAA 
estimates  the  cost  of  compliance  for  this 
requirement  to  be  $600  (S500. 
disfiounted).  The  highest  annual  cost 
($300  discounted)  would  otxur  in  1996 
when  all  20-to-30-seat  airplanes  in  the 
fieet  would  have  their  keys  made.  Cost 
estimates  for  subsequent  years  are  based 
on  the  projected  annual  increase  in 
airplanes. 

Section  121.333— Portable  oxygen. 
This  section  would  require  airplanes 
that  are  certificated  to  fiy  above  25,000 
feet  to  have  a  portable  oxygen  unit  for 
each  flight  attendant.  This  requirement 
would  apply  only  to  commuter 
airplanes  having  more  than  19  seals 
because  no  lO-to-19-seat  airplanes  in 
commuter  operations  are  certificated  to 
fiy  above  25,000  feet,  and  none  of  them 
have  flight  attendants.  In  1994.  78  2 
percent  of  20-to-30-seat  airplanes  were 
certificated  to  fly  above  25.000  feet,  and 
this  evaluation  projects  this  percentage 
into  the  future.  This  cost  estimate  takes 
into  account  oxygen  unit  acquisition 
($400  per  unit)  with  a  25  percent  spares 
ratio,  a  5  percent  replacement  rate  per 
year,  annual  maintenance  ($40  per  unit), 
and  a  weight  penalty  (5.5  pounds  per 
unit:  assuming  one  unit  per  airplane, 
with  spares  kept  on  the  ground).  The 
evaluation  assumes  that  344  oxygen 
units  would  be  purchased  in  1996  and 
new  airplanes  would  be  outfitted  in  the 
future.  Future  year  costs  are  based  on 


the  projecied  annual  increase  in 
airplanes.  The  10-year  cost  to  equip  all 
20-to-30-seat  airplanes  would  be 
S520.200  ($385,500,  discounted). 

Sections  121.333,  121.571.  121.573— 
Passenger  information.  These  sections 
establish  standards  for  passenger  card 
information  under  part  121.  Although 
the  passenger  card  information 
requirements  for  part  135  operators  are 
similar,  new  cards  would  have  to  b«; 
prepared  for  20-to-30-seat  airplanes;  10- 
to-19-seat  airplanes  already  exceed  the 
part  121  standards.  Industry  experience 
has  shown  that  each  card  has  a  lifetime 
of  approximately  3  years.  Assuming  a 
phase-in  period  of  one  year,  one-third  of 
the  cards  would  normally  have  been 
replaced  during  that  period  anyway. 
Hence,  the  two-thirds  of  the  cards 
normally  not  scheduled  for  replacement 
would  need  to  be  replaced.  The  new 
information  would  also  need  to  be 
included  in  any  flight  attendant  manual 
and  in  the  oral  briefing.  Preparation 
costs  would  involve  two  people,  a  flight 
attendant  supervisor  and  a  paperwork 
layout  specialist.  This  effort  would 
require  an  average  of  2  hours  each  to 
prepare  the  new  information  card.  The 
FAA  assumes  that  it  would  cost  $1  to 
print  and  distribute  each  information 
card.  The  10-year  cost  for  the 
preparation  of  these  cards  would  be 
$130,100  ($94,200,  discounted). 

Section  121.337 — Protective  breolhinii 
equipment  (PBE)  for  the  cabin.  This 
section  would  require  a  PBE  unit  in  the 
passenger  section  of  the  airplane  (  abin. 
The  evaluation  examines  the  costs  of 
placing  one  PBE  on  all  20-to-30-seat 
airplanes  currently  operating  under  part 
135.  PBE  units  would  be  required  in  the 
cabin  area  of  lO-to-30-seat  airplanes; 
however,  the  PBE  in  the  10-to-19-so;jt 
airplanes  would  be  used  by  crew 
members,  and  their  costs  are  reflected  in 
the  Operations  section  of  this  analysis 
Costs  include  acquisition  of  a  portabli- 
PBE  unit  ($400  per  unit)  with  a  25 
percent  spares  ratio,  annual 
maintenance  ($40  per  unit),  a  5  pere.fnl 
replacement  rate  per  year,  and  a  \vej>;ht 
penalty  (5  pounds  per  unit).  After  initial 
PBE  acquisition  in  1996,  new  PBE 
acquisition  costs  are  the  sum  of  the 
projected  increase  in  airplanes  and  the 
replacement  quota.  Ten-year  costs  to 
supply  all  20-to-30-seat  airplanes  are 
estimated  at  $659,100  ($488,900, 
discounted). 

Section  121.339— Life  rafts.  This 
section  would  require  all  airplanes 
involved  in  extended  overwaier  nij;ht  to 
have  an  additional  life  raft  on  board. 
The  FAA  assumes  that  only  25  perc  eiit 
of  all  lO-to-30-seat  airplanes  conduit 
extended  over  water  flights.  Costs 
include  raft  acquisition  ($5,000  per  ratt). 


annual  maintenance  ($500  per  year),  a  5 
percent  replacement  rate  per  year,  and 
a  weight  penalty  (85  pounds  per  raft). 
The  lO-year  cost  to  equip  the  affected 
part  135  airplanes  with  an  additional 
life  raft  would  be  $4.4  million  ($3.4 
million,  discounted). 

This  section  would  require  operators 
to  provide  a  notation  cushion  or  life 
vest  for  each  passenger  seat  on  all 
airplanes.  The  FAA  assumes  that 
operators  of  lO-to-19-seat  airplanes 
would  not  be  able  to  install  flotation 
cushions  and  would  therefore  obtain  life 
vests.  The  FAA  also  assumes  that 
operators  of  20-to-30-seat  airplanes 
would  replace  existing  seat  cushions 
with  flotation  cushions.  Current  10-to- 
19-seat  airplanes  average  18.62  seats  per 
airplane  and  20-to-30-seat  airplanes 
average  29.9  seats  per  airplane.  This 
evaluation  assumes  that  these  ratios 
remain  constant  into  the  future.  The 
total  number  of  cushions  and  life  vests 
per  year  is  derived  by  multiplying  the 
number  of  seats  per  airplane  times  the 
projected  airplane  count  for  the  10-19 
seat  and  20-to-30-seat  airplane 
categories.  The  cost  of  providing 
notation  cushions  and  life  vests 
includes  acquisition  ($50  each)  with  a 
25  percent  spares  ratio,  annual 
maintenance  ($5  each),  a  5  percent 
replacement  rate  per  year,  and  a  weight 
penalty  (2  pounds  for  the  life  vests  on 
the  lO-to-19-seat  airplanes  and  no 
weight  penalty  for  the  20-to-30-seat 
airplanes  because  the  existing  seat 
cushions  weigh  the  same  as  the  flotation 
cushions).  Future  year  costs  are  based 
on  the  projected  annual  increase  in  10- 
to-30-seat  airplanes.  The  10-year  cost  for 
providing  flotation  cushions  or  life  vests 
on  lO-to-30-seat  airplanes  would  be  $5.1 
million  ($3.9  million,  discounted). 

Section  121 .391— Flight  attendant  at 
the  gate.  This  section  would  require 
affected  operators  to  have  a  flight 
attendant  or  other  authorized  person  on 
the  airplane  during  intermediate  stops 
while  passengers  are  on  board.  The  FAA 
assumes  that  these  airplanes  have  and 
would  continue  to  have  the  same 
number  of  daily  intermediate  stops  (3 
per  day)  as  part  121  airplanes.  Flight 
attendant  coverage  would  be  provided 
by  personnel  who  are  already 
compensated,  except  during  airplane 
delays  (3  percent  of  flights)  when  those 
persons  are  no  longer  available. 

The  FAA  has  determined  that 
individual  operators  could  comply  with 
this  requirement  by  following  one  of 
three  scenarios.  Under  the  first  scenario, 
operators  would  require  all  passengers 
to  deplane  during  intermediate  stops  at 
the  gate.  There  may  be  a  cost  in 
inconvenience  to  passengers  who  have 
lo  deplane,  which  in  turn  may 


ultimatley  reduce  the  amount  that  they 
are  willing  to  pay  to  fly  these  routes. 
The  FAA  has  not  attempted  to  quantify 
this  cost  due  to  the  lack  of  information. 
Interested  persons  with  quantifiable 
data  on  the  cost  of  this  inconvenience 
are  invited  to  submit  information  to  the 
docket.  Under  the  second  scenario, 
operators  would  require  either  a  flight 
attendant  or  pilot  to  remain  on  the 
airplane.  Under  the  third  scenario, 
operators  would  allow  a  trained, 
authorized  person  to  stand  in  for  the 
flight  attendant  or  pilot  when  coverage 
is  needed  due  to  a  flight  delay.  The  FAA 
expects  air  carriers  to  choosaeach  of  the 
first  two  options  40  percent  of  the  time 
and  the  third  option  20  percent  of  the 
time  due  to  the  higher  costs,  which 
include  initial  training  costs  and  the 
costs  of  keeping  such  personnel  on 
stand-by  at  intermediate  stops.  The  air 
carriers  would  incur  the  cost  of  wage 
compensation  when  personnel  who  eire 
not  already  compensated  stay  on  board 
airplanes  during  delays.  The  10-year 
cost  of  requiring  flight  attendants  (or 
other  designated  personnel)  at  the  gate 
on  lO-to-30-seat  airplanes  is  estimated 
at  $7.5  million  ($5.2  milUon, 
discounted). 

Section  121.417 — Protective  breathing 
equipment  training.  This  section  would 
require  part  135  flight  attendants  to  be 
trained  in  PBE  usage  by  fighting  an 
actual  fire.  Specifically,  this  proposed 
rule  change  would  require  all  current 
and  future  flight  attendants  on  20-to-30- 
seat  airplanes  to  receive  one-time  PBE 
training  fighting  an  actual  fire  during 
the  first  year  (1996).  The  FAA  estimates 
training  costs  (including  wages, 
transportation,  and  equipment)  to  be 
$135.50  for  each  flight  attendant  per 
session.  Total  instruction  costs,  which 
include  $125  per  session  per  instructor, 
were  calculated  by  assuming  20  flight 
attendants  per  class  (900  flight 
attendants  in  1996).  Maintenance  labor 
($28  per  session)  is  needed  to  clean  up 
after  training.  The  10-year  cost  for  part 
135  flight  attendants  to  receive  PBE 
training  would  be  $323,500  ($250,500, 
discounted). 

3.  Certification.  Section  121.161(a)— 
Airplane  limitations:  Type  of  route.  This 
section  would  require  that  an  adequate 
airport  be  within  one  hour  flying  time 
at  single  engine  cruising  speed  along  all 
points  of  the  designated  flight  route. 
There  is  no  similar  requirement  in  part 
135.  This  requirement  would  not  affect 
current  part  135  operators  in  the  48 
states,  but  it  could  affect  6  of  the  12  part 
135  operators  in  Alaska.  The  FAA 
estimates  that  about  150  flights  would 
be  affected  annually,  with  reroutings 
adding  about  one-half  hour  to  each 
flight.  Applying  an  houriy  variable 


operating  cost  of  $500,  the  FAA 
estimates  that  annual  operating  costs 
would  increase  by  about  $37,500.  Over 
the  10-year  period,  this  section  would 
cost  an  estimated  $375,000  ($263,000,       j 
discounted).  I 

Sections  121.1 77— Takeoff 
limitations.  Section  121.177(a)(1)  would 
require  that  an  airplane  be  able  to  stop 
safely  on  the  runway,  as  shown  by  the 
accelerate  stop  distance  data,  at  any 
time  during  takeoff  until  reaching 
critical-engine  failure  speed.  While  this 
requirement  would  have  minimal  effect 
on  operators,  manufacturers  would  be 
required  to  calculate  accelerate-stop 
distances  for  recertification.  The  FAA 
estimates  that  recertification  would  cost 
about  $5,000  per  airplane  type  for  each 
of  the  13  existing  commuter  category 
type  certificated  airplanes,  for  a  first 
year  cost  of  about  $65,000.  There  would 
be  no  ascribable  costs  for  future  t\pe 
certificate  airplanes  because  accelerate- 
stop  distances  would  be  demonstrated 
during  the  normal  certification  process. 
Over  the  10-year  period,  this  section 
would  cost  an  estimated  $65,000 
($61,000,  discounted). 

Section  121 .305— Flight  and 
navigational  equipment.  Section 
121.305(j)  would  require  a  third  attitude    - 
indicator.  This  device  is  not  required  on 
pari  23  certificated  airplanes,  although 
at  least  one  model  (Beech  1900-D)  has 
it  as  standard  equipment.  The  FAA 
proposes  a  one-year  retrofit  period.  The 
FAA  estimates  that  it  would  cost  about 
$50,000  for  a  manufacturer  to  design, 
test,  and  document  the  results  for  FAA 
acceptance.  The  FAA  also  estimates  that 
it  would  cost  $16,000  per  airplane  to 
retrofit  this  device,  which  would  add 
about  5  pounds  of  weight.  For  newly 
manufactured  airplanes,  installation 
would  cost  about  $8,000.  The  annual 
maintenance,  inspection,  and  repair 
costs  would  be  about  10  percent  of  the 
installation  costs  on  a  new  airplane. 
After  adjusting  for  the  number  of 
existing  commuter  category  airplanes 
that  have  this  equipment,  the  FAA 
estimates  that  first-year  retrofitting 
would  cost  about  $12.8  million.  The 
annual  weight  penalty  would  be 
between  $9,000  and  $10,000.  The 
annual  compUance  cost  for  newly 
manufactured  airplanes  would  be 
between  $160,000  and  $200,000.  The 
annual  maintenance  cost  would  be 
between  $450,000  and  $600,000.  Total 
costs  over  10  years  would  amount  to 
about  $19.2  million  ($18.4  million, 
discounted). 

Section  121.308— Lavatory  fire 
protection.  Section  121.308(a)  would 
require  each  lavatory  to  have  a  smoke 
detector  system  connected  to  a  warning 
light  in  the  flight  deck  and  to  a  warning 
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light  or  aural  warning  that  can  be 
detected  by  a  flight  attendant  in  the 
passenger  cabin.  Section  121.308(bl 
would  require  each  lavatory  to  have  a 
built-in  automatic  fire  extinguisher  in 
each  disposal  receptacle.  These 
requirements  are  also  contained  in 
section  25.854  for  airplanes  type 
certificated  after  1991.  There  are  no 
such  requirements  in  part  135  or  part 
23.  The  FAA  proposes  to  apply  these 
requirements  to  airplanes  with  20  or 
more  seats  currently  operating  under 
part  135.  The  cabin  warning  signal 
would  not  be  applied  to  airplanes  with 
19  or  fewer  seats  because  they  have  no 
flight  attendant. 

The  FAA  estimates  that  about  half  of 
the  272  airplanes  used  in  part  135 
operations  and  certificated  before  1991 
as  part  25  airplanes  do  not  have  these 
fire  warning  and  fire  extinguishing 
devices.  However,  nearly  all  recently 
manufactured  airplanes  do  have  them. 
Consequently,  the  FAA  assumes  that  all 
newly  manufactured  airplanes  would 
have  these  devices  even  in  the  absence 
of  a  regulatory  requirement.  Thus,  there 
would  be  no  incremental  compliance 
cost  for  newly  manufactured  airplanes. 
The  FAA  estimates  that  it  would  cost 
about  $175  to  retrofit  a  warning  signal 
that  would  add  about  5  pounds  of 
weight  and  involve  about  $50  a  year  in 
maintenance  and  about  $15  a  year  for 
replacement.  The  FAA  estimates  that  it 
would  cost  about  $300  to  retrofit 
receptacle  automatic  fire  extinguishers 
that  would  add  about  5  pounds  of 
weight,  cost  about  $50  per  year  in 
maintenance,  and  cost  about  $25  per 
year  for  replacement.  Based  on  these 
assumptions,  the  retrofitting  costs 
would  be  about  $23,800  for  fire 
detectors  and  about  $40,800  for 
receptacle  fire  extinguishers.  The 
annual  weight  penalty  for  both  devices 
would  be  about  $4,000  The  annual 
maintenance  and  replacement  costs 
would  be  about  $20,000.  The  total  costs 
over  10  years  would  be  about  $263,000 
($206,000,  discounted). 

Sections  121  310  (bl,  (c),  (dl.  (e).  and 
(h) — Cabin  emergency  lighting 
equipment.  These  sections  are  analyzed 
together  because  they  comprise  an 
integrated  system.  Section  121.310(b) 
requires  interior  emergency  exit 
markings  (1)  above  the  aisle  near  each 
emergency  exit  er  at  another  ceiling 
location  if  the  aisle  height  is  too  low 
and  (2)  next  to  each  emergency  exit. 
Section  121.310(c)  requires  an 
emergency  lighting  system  that  is 
independent  of  the  main  lighting 
system's  power  supply  and  that 
illuminates  each  exit  sign  and  the  floor 
proximity  emergency  escape  path 
marking.  Section  121.310(d)  requires 


that  these  emergency  lights  (1)  be 
automatically  activated  in  a  crash 
landing  or  whenever  the  airplane's 
normal  electric  power  is  interrupted  and 
(2)  have  the  capability  to  be  manually 
operated  from  the  flight  deck  and  from 
a  point  in  the  cabin  readily  accessible  to 
the  flight  attendant's  seat.  Section 
121.310(e)  requires  luminescent 
emergency  exit  operating  handles  for 
airplanes  certificated  after  May  1,  1972. 
and  allows  painted  emergency  exit 
operating  handles  in  airplanes 
certificated  prior  to  that  date.  Section 
121.310(h)  requires  airplanes  to  have 
the  independently  powered  exterior 
emergency  exit  lighting  specified  in 
section  25.812  (f)  and  (g)  to  illuminate 
both  the  area  where  the  first  step  out  of 
the  exit  would  be  taken  as  well  as  the 
area  (for  an  overwing  exit)  where  the 
first  step  off  the  wing  would  be  taken. 

There  are  no  parallel  requirements  in 
part  135,  although  an  airplane  type 
certificated  under  part  23  must  have  a 
self-illuminating  exit  or  an 
independently  electrically  illuminated 
sign  under  section  23.811(b).  Commuter 
category  airplanes  do  not  have  these 
signs,  markings,  the  associated 
independent  electrical  system,  and 
exterior  lighting.  The  FAA  proposes  a  2- 
year  retrofit  period.  The  emergency 
lighting  would  meet  the  requirements  of 
section  121.310(e)  for  an  illuminating 
emergency  exit  handle. 

The  FAA  estimates  that  this  total 
retrofit  electrical  package  would  cost 
about  $2,500  for  a  commuter  category 
airplane  and  would  add  about  20 
pounds  of  weight.  The  FAA  also 
assumes  that  the  annual  maintenance 
and  replacement  costs  would  be  about 
10  percent  of  the  retrofitting  cost.  For 
newly  manufactured  airplanes,  the 
installation  cost  would  be  about  $2,000. 
On  this  basis,  the  retrofitting  cost  would 
be  about  $1  million  per  year  for  the  first 
2  years.  The  weight  penalty  cost  would 
be  about  $22,500  in  the  first  year  and 
about  $45,000  in  each  year  thereafter. 
The  annual  maintenance  cost  would  be 
between  $200,000  and  $250,000.  Since 
newly  manufactured  airplanes  would 
largely  replace  existing  airplanes,  these 
weight  penalty,  maintenance,  and 
replacement  costs  are  included  in  the 
retrofitting  costs  above.  The  total  costs 
over  10  years  would  be  about  $3.6 
million  ($2.5  million,  discounted). 
Section  121.310(g)— Exterior  exit 
marking.  Section  121.310(g)  would 
require  each  emergency  exit  and  the 
means  of  opening  that  exit  from  the 
outside  to  be  marked  (painted)  on  the 
outside  of  the  airplane.  The  exit  must  be 
marked  by  a  2  inch  colored  band.  There 
are  no  similar  requirements  in  part  135 
but  airplanes  certificated  under  part  23 


must  have  a  marking  that  is  readilv 
identifiable  under  §  23.811(a).  The  FAA 
estimates  that  about  90  percent  of 
airplanes  in  part  135  operation  hav«> 
markings  that  would  comply  with 
section  121.310(g).  For  the  remaining  10 
percent  that  would  need  marking 
changes,  this  requirement  wouhl  cost 
about  $100  per  airplane.  On  this  basis, 
the  FAA  estimates  that  one-time 
repainting  costs  would  be  about  .SH.ODO 
($7,400,  discounted)  in  1996. 

Section  121. 31  Kg}— Shoulder 
Harnesses.  This  section  requires  flight 
attendant  seats  to  have  shoulder 
harnesses.  There  is  no  similar 
requirement  in  part  135.  This 
requirement  would  only  affect  airplanes 
with  20-30  seats  because  airplanes  with 
fewer  seats  do  not  have  flight 
attendants.  The  FAA  proposes  to  require 
that  harnesses  be  installed  within  one 
year.  The  FAA  believes  that  a  retrofit 
and  an  installation  on  a  new  airplane 
would  cost  about  the  same— about  $300 
for  the  harness  and  about  four  hours  for 
the  installation  (at  about  $20  per  hour). 
The  harnesses  would  have  a  20-year  life 
span  and  would  involve  about  $15  in 
annual  maintenance  and  inspection.  On 
that  basis,  the  first  year  compliance  c  ost 
would  be  about  $135,000,  and  the 
annual  compliance  cost  for  new 
airplanes  would  be  between  $15,000 
and  $19,000.  The  total  costs  over  10 
years  would  be  about  $284,000 
($228,000.  discounted). 

Section  121.312(b)— Passenger  Seat 
Cushion  Fire  Blocking  Materials.  This 
section  would  require  that  passenger 
.seat  cushions  comply  with  the  fire 
protection  standards  in  section 
25.853(b).  This  section  would  require 
that  existing  seat  cushions  in  commuter 
category  airplanes  be  replaced  by  fire 
resistant  cushions.  The  proposed  rule 
would  provide  a  2-year  retrofit  period 
plus  2  additional  years  if  there  are 
demonstrated  difficulties  in  installing 
fire  resistant  seat  cushions. 

Although  different  compliance  costs 
could  be  incurred  by  different 
commuter  airplane  models  because  the 
seat  construction  differs  among  these 
models,  the  FAA  estimates  that 
retrofitting  a  fire  blocking  seat  (  ushion 
would  cost  approximately  $20,000  per 
airplane  and  would  add  a  total  of  .'iH 
pounds  (2  pounds  per  seat)  of  weight. 
Assuming  that  an  equal  numb«»r  of 
airplanes  would  be  retrofitted  every  yeiir 
for  the  next  4  years,  the  FAA  estimates 
that  retrofitting  seats  would  cost  about 
$3.8  million  in  the  first  year  and  iilK)ut 
$3.4  million  in  each  of  the  next  3  years. 
The  weight  penalty  would  be  about 
$20,000  in  the  first  year  and  increase  by 
$20,000  each  year  for  3  years  until 
reaching  an  annual  total  of  $80,000. 
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There  would  be  no  incremental 
inspection,  maintenance,  or  repair  costs 
because,  in  general,  seat  cushions  are 
mupholstered  rather  than  replaced,  and 
the  reupholstering  cost  would  be 
independent  of  the  underlying  structure 
of  tiie  seat  cushion. 

For  newly  manufactured  airplanes, 
there  would  be  no  incremental 
installation  costs  because  it  would  take 
the  manufacturer  the  same  amount  of 
time  to  install  a  seat  with  a  fire  blocked 
cushion  as  it  would  to  install  a  seat  with 
a  non-fire  blocked  cushion.  Thus,  the 
onlv  incremental  cost  for  fire  blocking 
s»^at  cushions  in  newly  manufactured 
airplanes  would  bo  the  cost  difference 
between  fire  blocked  seats  and  non-fire 
blocked  seats.  The  FA.'^  estimates  that 
this  diffenmtial  would  be  about  $5,000 
per  airplane  and  add  about  2  pounds  of 
wpighl  per  seat.  Therefore,  the  annual 
cost  for  newly  manufactured  airplanes 
would  be  about  SI 50.000.  Since  these 
newly  manufarUired  airplanes  would 
lar>;ely  replace  existing  airplanes,  the 
weight  penalty  cost  is  included  in  the 
n^lrofitting  cost  estimates.  Over  the  10- 
year  period,  this  cost  would  be  about 
515. 5  million  (512. 8  million, 
discounted). 

The  FAA.  however,  believes  that 
these  unit  costs  for  both  retrofitted  and 
new  installations  would  likely  decrease 
over  time,  as  fire  blocked  seats  become 
I  he  industry  norm  rather  than  an 
infrequently  selected  option.  As  they 
become  more  widely  used,  the  large 
initial  engineering,  development,  and 
testing  costs  would  be  amortized  over 
more  seats,  and  the  per  seat  production 
costs  would  similarly  declinjB  as  the 
number  manufactured  increases. 
Nevertheless,  in  order  not  to 
underestimate  the  compliance  costs,  the 
FA.-\  has  not  incorporated  any 
prediction  concerning  potential 
reductions  in  future  fire  blocked  seat 
costs.  The  FAA  requests  information 
and  comments  on  this  assumption. 

Si^ction  121.314 — Car^o  and  Ba^age 
Compartments.  Sections  121.314, 
25  855.  25.857,  25.858,  and  part  25 
appendix  F  part  III  would  require  fire 
retardant  fiberglass  cargo  liners,  smoke 
detectors  that  signal  the  flight  deck,  and 
fire  extinguishing  systems  in  Class  C 
and  D  cargo  baggage  compartments. 
There  are  similar  requirements  for 
comnuiter  category  airplanes  in  section 
23.85;t(d)(3).  This  section  would  require 
new  production  ccjmmuter  iiategory 
.lirplane  cargo  compartments  to  meet 
these  part  121  and  part  25  requirements 
within  4  years.  Over  the  10-year  period, 
the  eslimuled  cost  of  compliance  for 
these  three  requirements  would  be  55.5 
million  (S3  4  million,  discounted). 


Section  121.314  was  amended  in  1989 
to  require  fire  retardant  fiberglass  cargo 
liners  in  newly  manufactured  part  25 
airplanes,  but  the  requirement  to  retrofit 
airplanes  in  part  121  operation  was 
limited  to  airplanes  with  cargo  areas 
greater  than  200  cubic  feet.  The  FAA 
estimates  that  the  initial  engineering, 
development,  and  testing  costs  would 
be  about  $10,000  per  type  certificate. 
Although  there  would  be  no 
incremental  labor  costs  for  liner 
installations  in  newly  manufactured 
airplanes,  the  FAA  estimates  that  the 
incremental  materials  would  cost  about 
SlO.OOO  and  would  add  about  5  pounds 
of  weight.  The  FAA  assumes  that  there 
would  be  no  incremental  inspection, 
maintenance,  or  repair  costs.  Based  on 
these  assumptions,  the  FAA  estimates 
that  the  annual  incremental  cost  for 
newly  manufactured  airplanes, 
beginning  after  4  vears.  would  be 
between  5300,00(3  and  5350,000.  The 
annual  weight  penalty  would  be  about 
S4,000  in  the  first  year,  increasing  by 
$4,000  each  year  thereafter  until  the 
commuter  category  airplane  fleet  is 
composed  solely  of  complying 
airplanes. 

With  respect  to  fire  detection  systems, 
the  FAA  estimates  that  the  initial 
engineering,  development,  and  testing 
costs  would  be  about  $20,000  per  type 
certificate.  The  FAA  also  estimates  that 
it  would  cost  about  $4,500  per  newly 
manufactured  airplane  to  install  this 
system  and  that  it  would  add  about  5 
pounds  of  weight.  The  FAA  assumes 
that  inspection,  maintenance,  and  repair 
costs  would  be  about  10  percent  of  the 
installation  cost.  The  annual 
incremental  cost  for  newly 
manufactured  airplanes,  beginning  after 
4  years,  would  be  about  $130,000.  The 
weight  penalty  would  be  about  $4,000 
in  the  first  year  and  increase  by  $4,000 
each  year  thereafter  until  the  commuter 
category  airplane  fleet  is  composed 
solely  of  complying  airplanes.  Similarly, 
inspection,  maintenance,  and  repair 
costs  would  be  about  $13,500  in  the  first 
year  and  woiild  increase  by  $13,500 
each  year  thereafter. 

With  respect  to  automatic  fire 
extinguishing  systems,  the  FAA 
estimates  that  the  initial  engineering, 
development,  and  testing  costs  would 
be  about  $30,000  per  type  certificate. 
The  FAA  also  estimates  that  it  would 
cost  about  $9,000  per  newly 
manufactured  airplane  to  incorporate 
this  system  and  that  it  would  add  about 
10  pounds  of  weight.  The  FAA  assumes 
that  inspection,  maintenance,  and  repair 
costs  would  be  10  percent  of  the 
installation  cost.  The  annual 
incremental  cost  for  newly 
manufactured  airplanes  would  be  about 


$430,000.  The  weight  penahy  cost 
would  be  about  $8,000  in  the  first  year 
and  would  increase  by  $8,000  each  year 
thereafter  until  the  commuter  category 
airplane  fleet  is  composed  solely  of 
complying  airplanes.  Similarly, 
maintenance  and  repair  costs  would  be 
about  $27,000  in  the  first  year  and 
would  increase  by  $27,000  each  year 
thereafter. 

Section  121.342— Pitot  Heat 
Indication  System.  This  section  would 
require  a  pitot  heat  indication  system  to 
indicate  to  the  flight  crew  whether  or 
not  the  pitot  heating  system  is 
operating.  Part  23.13Z3  requires  that  a 
pitot  heat  system  for  most  commuter 
category  airplanes  but  there  are  no 
requirements  for  a  heat  indication 
system.  The  F.^A  proposes  to  require 
that  existing  commuter  category 
airplanes  have  these  heat  indicating 
systems  within  four  years.  The  F.^A 
estimates  that  it  would  cost  a 
manufacturer  about  $10,000  for  initial 
engineering  design,  testing,  and  FAA 
approval.  The  FAA  also  estimates  that  it 
would  cost  about  $500  to  retrofit  each 
airplane.  There  would  be  minimal 
weight  penalty,  inspection, 
maintenance,  and  repair  costs.  Over  the 
10-year  period,  this  cost  would  be  $1.2 
million  ($1  million,  discounted). 

Section  25.703— Takeoff  Warning 
System.  This  section  requires  an  aural 
warning  at  the  beginning  of  the  takeoff 
roll  when  the  wing  flaps,  leading  edge 
devices,  wing  spoilers,  speed  brakes, 
and  longitudinal  trim  devices  are  not  in 
a  position  that  would  allow  a  safe 
takeoff.  There  is  no  similar  requirement 
in  part  23.  However,  commuter  category 
airplanes  do  not  have  leading  edge 
devices,  wing  spoilers,  or  speed  brakes. 
Further,  these  airplanes  have 
demonstrated  the  ability  to  safely 
continue  takeoff  under  abused  trim 
conditions.  As  a  result,  the  only 
additional  monitoring  would  be  for  the 
flap  settings. 

Currently,  there  is  rulemaking  on  the 
installation  of  digital  flight  data 
recorders  (DFDR)  in  future  airplanes.  As 
DFDRs  would  monitor  flap  settings  if 
they  are  required  in  future  production 
airplanes,  the  FAA  estimates  that  the 
average  cost  to  engineer,  develop,  test, 
and  install  an  aural  warning  would  be 
about  51.000  per  airplane.  If.  however, 
the  DFDRs  are  not  required,  the  FAA 
estimates  that  the  average  cost  to 
engineer,  develop,  test,  and  install  an 
aural  takeoff  warning  device  would  be 
about  516,000  per  airplane.  The  annual 
inspection,  maintenance,  and  repair 
costs  would  amount  to  about  10  percent 
of  the  installation  costs.  The  FAA 
proposes  to  require  these  aural  warning 
devices  on  new  production  commuter 
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category  airplanes  pmdiicod  four  years 
or  more  after  the  final  rule  effective 
date.  On  that  basis,  if  OFDRs  arc 
required  equipment,  the  FAA  estimates 
thai  the  annual  incremental  cost  for 
newly  manufactured  airplanes, 
beginning  aflor  4  years,  would  be 
between  $30,000  and  $35,000.  with  total 
costs  over  the  10-year  period  of  about 
$200,000  ($120,000.  discounted).  The 
annual  niainleuanr.e  cost  would  be 
between  $3,000  and  $4,000.  increasing 
by  about  $3,500  every  year  thereafter, 
and  totahng  $80,300  over  10  years 
($45,000,  discounted).  If  DFDRs  are  not 
required  equipment,  then  th';  annual 
incremental  cost  for  newly- 
manufactured  airplanes,  beginning  after 
4  years,  would  be  between  $4H0,000  and 
$360,000,  with  total  costs  over  10  years 
of  about  $3.0  million  ($1.8  million, 
discounted).  The  .innual  maintenance 
cost  would  be  between  $48,000  and 
$56,000,  with  total  costs  over  10  years 
of  about  Sl.l  mdlion  ($650,000. 
discounted).  The  total  compliance  costs 
over  10  years  would  equal  ahnut  $4.1 
million  ($2.5  million,  discounted). 

Section  25. 807(e}— Ditching 
Emergency  Exits.  Thi.s  section  would 
require  nxits  that  are  u.sable  while  the 
airplane  is  aflofit.  even  if  the  airplane  is 
not  certificated  for  ditching. 
Amendment  23—46  to  part  23  contains 
a  similar  requirement  but  all  current 
commuter  category  airplanes  were  type- 
certificated  before  this  amendment 
became  effcc  live.  However,  the 
overwing  exits  on  nearly  all  commuter 
category  airplanes  already  qualify  as 
ditching  exits.  I'he  provision  would 
require  the  manufacturer  to  demonstrate 
to  the  FAA  that  the  overwing  exits  can 
qualify.  The  proposed  rule  would  allow 
manufacturers'two  years  to  provide  this 
demonstration.  The  FAA  estimates  that 
such  a  process  would  cost  about  $5,000 
for  each  of  the  13  commuter  category 
type  certificated  airplane  models.  On 
this  basis,  the  compliance  cost  over  the 
first  2  years  would  be  about  $65,000 
($59,000,  discounted). 

4.  Maintenance.  The  FAA  estimates 
that  the  cost  of  compliance  for 
maintenance  would  amount  to  $105,000 
over  the  next  10  years.  Affected 
operators  would  incur  costs  to  revise 
and  upgrade  their  continuous 
airworthiness  maintenance  programs 
(CAMP).  This  and  other  cost 
considerations  are  discussed  below. 

Section  121 .361— Applicability.  The 
proposed  rule  would  require  affected 
operators  with  airplanes  of  10  or  more 
passenger  seats  to  have  a  part  121 
maintenance  program.  The  proposed 
rule  would  require  all  part  135 
commuters  currently  operating  under  a 
CAMP  to  revise  and  upgrade  their 


program.  Since  these  operators  already 
nave  a  CAMP,  the  only  requirement  of 
the  proposed  rule  would  to  revise  and 
upgrade  their  existing  program.  The 
FAA  estimates  the  potential  cost  of  this 
section  is  $105,000  ($98,000. 
discounted). 

Other  cost  considerations.  In  addition 
to  those  maintenance  cost  estimates  for 
equipment  contained  in  the  cabin 
safety,  operations,  and  certification 
areas  of  this  evaluation,  the  proposed 
rule  may  impose  additional  costs  for 
training  maintenance  personnel. 
Compliance  with  the  more  coniplexcd 
equipment  requirements  of  the 
proposed  rule  may  necessitate 
additional  training  of  maintenance 
personnel.  Despite  surveying  several 
small  operators  to  obtain  infonnation  on 
the  costs  of  such  training,  the  FAA 
nce<is  more  data  to  estimate  such  costs. 
The  FAA  believes  that  some  commuters 
may  incur  higher  training  costs  as  the 
result  of  the  proposed  rule,  though  to 
what  extent  is  uncertain.  As  the  result 
of  this  uncertainty,  the  FAA  solicits 
comments  from  the  aviation  con;im unity 
as  to  what  extent  the  affected 
commuters  would  incur  additional  costs 
for  training  maintenance  personnel. 

5.  Part  119.  Part  119  is  a  proposed 
new  part  that  consolidates  the 
certification  and  operations 
specifications  requirements  for  persons 
who  operate  under  parts  121  and  135. 
Most  of  diese  regulations  are  currently 
in  SFAR  38-2;  therefore,  moving  them 
to  part  1 19  would  not  impose  any 
additional  cost.  However,  some  sections 
currently  under  parts  121  and  133 
would  be  moved  to  part  1 19.  The  costs 
imposed  by  those  sections  on  the 
affected  part  135  operators  are  presented 
below.  Over  10  years,  the  costs  of  these 
provisions  are  estimated  to  be  $2.2 
million  ($1.8  million,  discounted). 

Sections  119.33(c).  121.163— Proving 
tests.  When  an  operator  changes  the 
type  of  operation  it  conducts  or 
purchases  an  airplane  that  is  new  to  that 
operator,  that  operator  mu-  ♦  '^o  through 
a  proving  test.  A  proving  tL^t  consists  of 
a  non-passenger  flight  in  which  the 
operator  proves  it  is  capable  of  safely 
conducting  that  type  of  operation  or 
airplane.  Going  from  a  part  135 
operation  to  part  121  operation  would 
be  a  change  in  operation  and  be  subject 
to  a  proving  test.  Under  the  proposed 
rule,  there  would  be  two  costs 
associated  with  proving  tests — initial 
and  recurring.  The  initial  cost  would  be 
proving  tests  for  the  existing  fleet 
(existing  as  of  1996).  The  recurring  costs 
would  be  for  any  future  operational  or 
airplane  changes  that  would  normally 
require  a  proving  test  as  required  by  the 
existing  rule. 


The  current  regulation  prescribes  50 
hours  of  night  for  a  part  121  (section 
121.163(b)(1))  proving  test.  This  is  the 
number  that  part  135  operators 
switching  to  part  121  would  be  subject 
to.  However,  the  current  rule  also  allows 
for  deviations  from  the  50-hour 
requirement.  A  sample  of  FAA  records 
on  proving  tests  shows  that,  since  1991, 
there  has  been  a  wide  range  of  hours 
actually  flown  for  proving  tests.  This  is 
because  the  amount  that  the  operator  is 
allowed  to  deviate  from  the  prescribed 
numl)cr  of  hours  is  based  on  what  that 
operator  requests  and  on  what  the  FAA 
will  allow.  Hu\>ever,  based  on  the  above 
sample,  the  FAA  assumes  for  the 
purposes  of  this  analysis,  the  average 
deviation  would  be  50  percent,  or  25 
hours. 

The  FAA  estimates  that  25  hours  of 
proving  flights  would  cost  the  operator 
approximately  $13,400  for  a  20to-30- 
seat  airplane  and  $12,900  fur  a  lO-to-19- 
seat  airplane.  The  difference  in  cost  it> 
due  to  the  fiight  attendant  being  on 
board  in  the  20-to-30-seat  airplanes. 
These  costs  are  bascil  on  the  following 
assumptions: 

Airplane  Operation  Cost 

Hours  of  test  flight  time,  25 
Airplane  operating  cost/hr.,  $370 
Pilot  salary  per  hr.,  $47 
Flight  attendant  per  hr.,  $20 

Management  Costs 

Manager  salary  per  hr.,  $23 
Secretar>'  salary  per  hr.  SIO 
Maintenance  salary  per  hr.,  $21 
Days  of  preparing  for  test.  3 

If  there  is  a  proving  test  for  each  type 
of  airplane  for  each  part  135  carrier 
affected  by  the  proposed  rule,  then  there 
would  be  approximately  98  proving 
tests  to  bring  the  current  fleet  up  to  part 
121  standards.  The  cost  to  the  69  part 
135  operators  in  1996  for  the  initial  98 
proving  tests  would  be  approximately 
$1.27  million.  Of  this  cost, 
approximately  $281,000  would  be 
incurred  by  operators  with  20-to-30-seat 
airplanes  and  $992,000  by  operators 
with  lO-to-19-seat  airplanes. 

The  recurring  costs  would  accrue  over 
the  next  10  years  as  a  result  of  the 
affected  operators  having  to  conduct  a 
part  121  proving  test  instead  of  a  part 
135  proving  test.  If  the  prescribed 
number  of  hours  for  part  135  and  part 
121  operators  is  25  and  50  respectively, 
and  the  average  deviation  is  50  percent, 
then  the  difference  in  hours  would  be 
13  1(50-25)  X  .5).  Also,  the  FAA  found 
from  the  survey  of  its  records  that,  on 
average,  operators  conduct  one  proving 
test  every  four  years,  which  equates  to 
approximately  two  tests  over  the  10-ye»'- 
period. 


If  the  average  number  of  operators 
over  the  next  10  years  is  75,  then  the 
FA.^  will  conduct  approximately  15  ((75 
op(TaIors  X  2  tests)/10  years)  proving 
tests  annually — 12  for  10-to-19-seat 
airplanes  and  3  for  20-to-30-seat 
airplanes.  The  FAA  estimates  that  the 
increased  cost  of  a  proving  test  per  part 
133  operator  would  be  $6,040  for  a  20- 
to-30-seat  airplane  and  $5,790  for  a  10- 
to-19-seat  airplane.  For  all  affected 
operators,  the  proposed  rule  would 
impose  approximately  $87,600  annually 
ui  additional  costs  for  proving  tests. 
Over  the  next  10  years,  the  total 
recurring  cost  of  this  provision  would 
lie  $876,000  ($616,000,  discounted). 

Section  119.67— Directors  of 
maintenance/operations  and  chief 
inspector  The  proposed  rule  would 
impose  costs  by  expanding  the 
applicability  of  the  part  121  director 
requirements  to  include  the  affected 
part  135  operators.  This  proposal  would 
impose  costs  on  commuter  operators 
who  would  have  to  require  directors  of 
maintenance  and  operations  to  meet  the 
part  121  employment  experience 
standards. 

The  proposed  rule  also  would  impose 
costs  by  expanding  the  requirements 
themselves,  thereby  potentially  affecting 
all  part  121  operators.  These  costs 
would  occur  due  to  the  expanded 
requirement  that  directors  have  both 
technical  and  management  experience. 
The  existing  rule  requires  one  or  the 
other.  The  part  121  standards  at  issue 
are  as  follows: 

— Director  of  Maintenance — five  years 
(instead  of  three  years  for  part  135 
operators)  of  maintenance  experience 
and  one  year  of  managerial  or 
supervisory  experience  (in  part  135 
this  is  optional); 
— Director  of  Operations — three  years 
experience  as  a  pilot  in  command 
(same  for  part  133)  and  three  years 
supervisory  or  managerial  experience 
(in  part  135  this  is  optional). 
For  commuter  operators,  these  new- 
standards  could  potentially  impose 
increased  personnel  costs.  Costs  would 
accrue  to  the  e.xtent  that  operators 
would  have  to  pay  higher  wages.  The 
FA.A  has  not  identified  any  existing 
directors  (commuter  or  air  carrier)  who 
would  not  meet  the  proposed  standards. 
Thus,  the  proposed  rule  would  not 
impose  any  costs  initially. 

Costs  could  accrue  in  the  future  as 
new  directors  netjd  to  be  hired  since 
commuter  operators  may  have  to  pay  a 
higher  wage  that  would  commensurate 
with  the  new  experience  level.  This 
assumes  that  a  director  candidate  with 
two  additional  years  of  maintenance 
expi^rience  or  a  candidate  with  three 


additional  years  of  managerial  or 
supervisory  experience,  for  example, 
would  necessarily  command  a  higher 
wage  than  someone  who  did  not  have 
the  same  years  of  experience.  This 
higher  personnel  cost  also  could  affect 
current  part  121  operators  who.  in  the 
future,  may  be  prohibited  from  hiring 
director  candidates  who  only  have 
technical  or  management  experience. 
Under  the  proposed  rule,  they  would 
have  to  hire  a  candidate  with  both,  and 
therefore,  potentially  pay  a  higher 
salary. 

The  proposed  rule  would  also  require 
current  commuter  operators  to  designate 
a  chief  inspector.  The  requirements  for 
the  chief  in.sfuctor are  that  they  have 
one  year  of  experience  in  a  supervisor^' 
position  maintaining  large  aircraft.  To 
the  extent  that  an  operator  does  not 
have  anyone  who  meets  this 
qualification,  rnd  therefore,  has  to  hire 
an  additional  person,  then  the  proposed 
rule  would  impose  costs. 

The  FAA  does  not  know  to  what 
extent  commuter  operators  would  have 
to  pay  director's  wages  higher  than  they 
otherwise  would  or  hire  an  additional 
person  for  chief  inspector.  In  regard  to 
those  potential  wages  and  hirings,  the 
FAA  solicits  comment  from  the 
industry. 

Section  121.159 — Single-engine 
airplane  costs.  The  proposed  rule  would 
prohibit  the  use  of  single-engine 
airplanes  in  scheduled  passenger 
service  under  part  121.  The  FAA  has 
identified  10  single-engine  airplanes 
with  10  seats  or  more  involved  in 
scheduled  passenger  operations.  These 
airplanes  are  flown  by  four  commuter 
operators,  all  in  .'Maska.  As  a  result  of 
the  proposed  rule,  these  operators 
would  need  to  either  sell  these 
airplanes,  change  them  to  all-cargo 
operations,  or  remove  seats  so  that  there 
are  no  more  than  nine  passenger  seats. 
Since  most  of  these  planes  have  10 
passenger  seats,  the  FAA  believes  that 
the  most  probable  outcome  would  be  for 
the  operators  to  remov  e  one  passenger 
seat  from  scheduled  passenger  service, 
and  thereby,  operate  the  airplane  under 
part  135. 

The  FAA  assumes  that  there  would  be 
no  cost  to  remove  the  seats  since 
typically,  the  tenth  passenger  seat  on 
these  airplanes  can  also  be  used  as  a  co- 
pilot seat  since  it  is  located  next  to  the 
pilot.  Thus,  operators  could  avoid  the 
cost  of  removing  the  seat  by  not 
allowing  passengers  to  sit  there. 
However,  potential  costs  would  accrue 
from  the  lost  revenue  that  operators 
would  incur  from  not  being  able  to  sell 
a  ticket  for  that  tenth  seat. 

Costs  would  accrue  to  the  extent  that 
the  reduced  capacity  (due  to  the  seat 


removal)  would  not  meet  system-wide 
passenger  demand.  The  FAA  used  a 
model  that  correlates  the  system-wide 
load  factor  to  unmet  demand  (which  is 
the  basis  to  measure  revenue  loss).  From 
this  model,  the  FAA  calculated  that  an 
operator  would  incur  lost  revenue  of 
$1,535  annually  due  to  the  loss  of  one 
seat  on  these  airplanes.  Total  cost  of  the 
removal  of  passenger  seats  for  the  10- 
year  period  is  $15,330  ($10,781, 
discounted). 

Benefits 

The  commuter  segment  of  the  US 
airline  industry  is  a  vital  and  growing 
component  of  the  nation's  air  earner 
system.  Commuter  aircraft  transport 
passengers  between  small  communities 
and  large  hubs,  and  they  play  a  vital 
role  in  transporting  passengers  over 
short  distances,  regardless  of  airport  or 
commimity  size.  In  many  cases  they  are 
a  community's  only  convenient  link  to 
the  rest  of  the  nation's  air  transportation 
system. 

Over  the  past  15  years,  the  commuter 
industry  has  growTi  considerably.  In 
1993,  for  example,  enplanements  for 
commuter  carriers  grew  by  more  than  10 
percent,  far  outpacing  the  one  percent 
growth  of  enplanements  on  larger 
carriers.  Forecasts  of  commuter  industry 
activity  give  every  indication  that 
growth  in  this  segment  of  the  airline 
industry  will  continue  to  be  robust 
during  the  next  10  years. 

Many  commuter  carriers  operate  in 
partnership  with  major  air  carriers, 
providing  transportation  to  and  from 
hub  locations  that  would  be 
unprofitable  with  larger  aircraft.  These 
partnerships  frequently  operate  within  a 
seamless  ticketing  environment,  in 
which  the  major  carrier  issues  a  ticket 
that  includes  one  or  more-trip  segments 
on  a  commuter.  As  these  relationships 
between  major  carriers  and  commuter 
airlines  continue  to  grow,  it  will  become 
more  common  for  the  average  long 
distance  flyer  to  spend  some  time  on  a 
commuter. 

The  combined  effect  of  a  continuing 
growth  in  the  commuter  industry  and 
the  ever  growing  relationship  between 
major  carriers  and  their  commuter 
counterparts  will  progressively  blur  the 
distinction  between  commuter  and 
major  air  carriers.  In  other  words, 
passengers  will  no  longer  readily 
distinguish  between  one  type  of  carrier 
and  another,  but  will  view  each 
component  as  simply  a  part  of  the 
nation's  air  transportation  system. 
Therefore,  it  is  important  to  establish  a 
common  approach  toward  regulaton,' 
safety.  Air  carrier  accidents  affect  public 
confidence  in  air  transportation. 
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perhaps  more  than  accidents  in  any 
other  mode. 

What  is  the  public  value  or  benefit  of 
air  transportation?  It  would  be  nearly 
impossible  to  calculate  something  that 
has  been  so  widely  accepted  in  the 
American  lifestyle.  One  figure  that 
represents  the  very  least  value  the 
public  places  on  traveling  by  air  is  the 
annual  amount  the  public  spends  on  air 
transportation,  or  in  other  words, 
annual  air  carrier  revenues.  In  1994.  the 
FAA  estimated  that  amount  to  be  S88 
billion.  If  public  confidence  wavers  by 
only  one  percent,  annual  total  air  carrier 
revenues  wi,,»ki  be  reduced  by  $880 
million,  which  is  a  minimum  dollar 
estimate  of  the  cost  that  the  public 
would  experience  in  terms  of  being 
denied  a  fast,  safe  me.ins  of 
transportation.  Some  studies  have  been 
done  to  measure  the  effect  of  change  in 
public  confidence.  In  1987.  the  FAA 
studied  the  impact  of  acts  of  terrorism 
on  aircraft  travel  on  North  Atlantic 
Routes.  Correlations  were  calculated 
between  the  amount  of  media  attention 
given  to  a  specific  act  of  terrorism  and 
corresponding  traffic  reductions.  The 
study  concluded  that  there  were  short- 
term,  carrier-specific  corrt^Iations 
between  the  two.  Following  a  well 
publicized  incident,  ridership  on  the 
carrier  experiencing  the  incident  would 
drop  as  much  as  50  pertent  for  a  few 
months.  In  another  instance,  a  major  air 
carrier  reported  that  two  catastrophic 
accidents  in  1994  resulted  in  a  half-year 
revenue  loss  to  that  carrier  of  $1 50 
million.  These  examples  relate  to 
carriers  utilizing  large  aircraft,  but  point 
out  that  public  use  of  air  transportation 
can  be  affected  by  the  prevailing  level 
of  public  confidence. 

The  American  public  demands  a  high 
degree  of  safely  in  air  travel  This  is 
manifested  by  the  large  amount  of 
media  attention  given  to  the  rare 
accidents  that  do  occur,  by  the  short 
term  reductions  in  revenues  carriers 
have  experienced  following  accidents  or 
acts  of  terrorism,  and  by  the  pressure 
placed  on  the  FAA  as  the  regulator  of  air 
safety  to  further  reduce  accident  rates. 

The  FAA  is  confident  that  the 
proposed  rule  would  further  reduce  air 
carrier  accidents.  *rhe  rule  propo.ses 
dozens  of  changes  in  the  way  that 
smaller  air  carrier  airplanes  are  built, 
maintained,  and  operated — all  aimed  at 
eliminating  or  at  the  very  least 
minimizing  the  differences  between 
small  and  large  airplanes  and  the  way 
they  operate.  Many  of  these  changes 
result  in  small,  unmeasurable  safety 
improvements  when  examined  in 
isolation,  but  taken  together  result  in  a 
measurable  difference.  That  measurable 
difference  ultimately  is  to  bring 


commuter  accident  rates  down  to  the 
very  low  level  of  that  of  the  major 
carriers.  That  rate  is  nearing  the  point  of 
rare,  random  events. 

What  follows  is  a  quantified  analysis 
of  the  potential  benefits  of  the  proposed 
rule  based  on  the  assumption  that  it  will 
bring  about  further  reductions  in  the 
commuter  accident  rate.  The  analysis 
finds  that  measurable  potential  benefits 
substantially  exceed  the  cost  of  the  rule, 
but  the  FAA  believes  that  the  larger  but 
nonquantifiable  benefit  is  public 
confidence  in  air  transportation. 

Potential  Safety  Benefits.  The  FAA 
eslimalos  that  from  1996  to  2005,  the 
proposed  rule  has  the  pottiiiol  to 
prevent  approximately  94  accidents, 
providing  an  estimated  benefit  ot  $555 
million  (or  $.193  million,  discounted). 
This  lx?nefit  is  based  on  the  assumption 
that  the  proposed  rule  would 
significantly  close  the  accident-rate  gap 
between  airplanes  with  10  to  30  seats 
now  operating  under  part  135  and 
airplanes  with  31  to  60  seats  now 
operating  under  part  121.  FAA  is  using 
the  smaller  pari  121  airplanes  for 
comparison  because  they  operate  more 
similarly  to  lO-to-30-seat  airplanes  than 
do  the  larger  part  121  airplanes. 

Typically,  the  FAA  estimates  aviation 
safety  benefits  based  on  rates  of  specific 
types  of  accidents  that  the  rulemaking 
would  prevent  in  the  future.  However, 
for  this  rulemaking,  the  FAA  u.sed  a 
more  broad-based  accident  rate.  This 
approach  was  adopted  because  the 
scope  of  the  various  components  of  the 
proposed  rule  covers  sue  h  a  wide  range 
and  many  of  those  components  are 
interrelated.  For  instance,  additional 
safety  equipment  like  PBKs  could  save 
lives;  but  FBEs  are  of  Uttle  use  if  the 
fiight  crew  is  loo  tired  to  use  them  in 
a  timely  and  correct  manner.  It  would 
be  extremely  difficult  to  determine  the 
benefit  of  Pi3Es  completely  separate 
from  fiight-lime  limitationo. 

To  estimate  the  potential  benefits  of 
the  proposed  rule,  the  FAA  assembled 
a  database  of  relevant  part  121  and  part 
135  commuter  accidents  Ijetween  1982 
and  1993  based  on  National 
Transportation  Safety  Board  (NTSB) 
accident  reports.  The  FAA  then  divided 
the  annual  numb«;r  of  accidents  by  the 
annual  number  of  scheduled  departures 
to  get  the  annual  accident  rate.  The  FAA 
took  the  difference  in  annual  accident 
rates  for  10-to-30-seat.  part  135 
airplanes  and  31-to-60-seat.  part  121 
airplanes  and  multiplied  them  by  the 
projected  annual  number  of  scheduled 
departures  for  10-to-3G-seat  part  135 
airplanes.  This  gives  the  projected 
annual  number  of  accidents  that  the 
proposed  rule  could  potentially  prevent. 
The  FAA  estimates  that  from  1996  to 


2005.  the  number  of  accidents  that 
potentially  could  be  prevented  is  94. 
Then,  multiplying  the  number  of 
potentially  prevented  accidents  by  the 
average  cost  of  a  part  135  accident  ($5.9 
million)  gives  the  total  potential  benefits 
of  the  proposed  rule.  $555  million  from 
1996  to  2005.  The  present  value  of  this 
benefit  is  $393  million. 

The  extent  to  which  the  accident  rate 
gap  could  bo  closed  by  the  proposed 
rule  is  not  certain.  This  uncertainty  is 
based  on  the  following  factors: 
— Inherent  differences  in  airplane 
performance  for  airplanes  with  fewer 
than  30  seats  and  airplanes  with  more 
than  30  scats: 
— Inherent  differences  within  the  10-to- 
30-seat  range,  which  can  include 
single-  and  multi-engine  piston  and 
turboprop  airplanes; 
— The  proposed  regulations  would  still 
allow  some  e.xeniptions  for  airplanes 
with  10  to  30  seals,  especially  with 
respect  to  certiiicatioii; 
— Not  all  part  121  requirements  would 
be  applied  to  lO-to-30-seat  airplanes 
with  this  proposed  rule  (flight  data 
recorders,  cockpit  voice  recorders. 
and  crew  training  for  instance): 
—To  the  extent  that  past  FAA 
rulemaking  has  b(^cn  effective  in 
preventing  accidents  o\er  the  years, 
the  accident  rates  used  in  this 
analysis  already  rellect  the  ac.<;iiients 
prevented  by  past  rulemaking. 
However,  to  the  extent  that  some 
recent  rules  may  not  be  fully 
implemented,  the  potential  benefits  of 
the  propo.sed  rule  will  be  overstated; 
— There  is  a  higher  proportion  of  lU-to 
30-seat  airplanes  operating  in  Alaska, 
which  has  a  considerably  hight  r 
accident  rate  than  the  rest  of  the 
country; 
— In  some  instances,  the  propose*!  rule 
would  not  prevent  a  potential 
accident  but  rather  mitigate  it  by 
lessening  the  severity  of  the  casualties 
and  airplane  damage; 
— The  ai  citlent  i.ites  refiect  the  exttsnt  to 
which  part  135  operators  are  already 
in  compliance  with  the  proposed  rule. 
To  the  extent  that  differences  in  part 
121  and  part  135  operating 
priK:edures  and  airplane  standards 
can  be  reduced,  so  too  can  the 
difference  in  their  accident  rates. 
The  extent  to  which  the  accident  rate 
gap  closes  will  determine  how  much  of 
the  potential  $393  million  in  potential 
benefits  actually  accrues.  Given  the 
scope  of  the  proposed  rule,  the  FAA 
anticipates  a  significant  amount  of  the 
accident  rate  gap  to  close. 

Comparison  of  Costs  and  Benefits 

The  proposed  rule  is  expected  to 
generate  safety  benefits  in  the  amount  of 


$555  million  ($393  million,  discounted) 
from  1996  to  2005.  Over  the  same 
period,  the  proposed  rule  would  impose 
costs  of  $275  million  ($199  million, 
discounted). 

There  are  two  important  points  that 
should  be  noted  about  the  benefits 
estimate.  First,  the  estimate  has  not  been 
adjusted  to  account  for  accidents  that 
would  be  prevented  by  other  NPRMs 
that  the  FAA  has  issued.  One  NPRM  in 
particular,  the  Air  Carrier  Training 
Program,  would  prevent  many  of  the 
same  accidents  that  this  proposed  rule 
would  prevent  (the  cost  of  that  rule  to 
commuter  operators  would  be  $36 
million).  Second,  the  FAA  is  not  certain 
ho\V  effective  the  proposed  rule  would 
be  in  completely  closing  the  accident 
rate  gap  between  lO-to-30-seat  airpl.Tnes 
and  31-to-60-seat  airplanes. 

In  spite  of  these  uncertainties,  the 
FAA  contends  that  the  propo.sed  rule 
would  be  cost-beneficial.  This 
assessment  is  based  on  the  fact  that  the 
combined  cost  of  the  Air  Carrier 
Training  Program  NPRM  and  this 
NPRM.  totahng  $235  miUion  ($199  -t- 
$36).  is  still  less  than  the  total  potential 
benefits  of  this  NPRM.  BoUi  NPRMs 
would  have  to  be  only  60  percent 
effective  in  closing  die  accident  rate  gap 
between  lO-to-30-seat  airplanes  and  31- 
to-BO-seat  airplanes  for  the  benefits  to 
exceed  the  costs. 

Initial  Regulatory  Flexibility 
Determination  and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  With  respect  to 
the  proposed  rule,  a  "small  entity"  is  a 
commuter  operator  (with  10  to  30  seats) 
that  owns,  but  does  not  necessarily 
operate,  nine  or  fewer  airplanes.  A 
"significant  economic  impact  on  a  small 
entity"  is  defined  as  an  annualized  net 
compliance  cost  to  a  small  commuter 
operator  which  is  greater  than  or  equal 
to  $67,000.  A  "substantial  number  of 
small  entities"  is  defined  as  a  number 
that  is  11  or  more  and  which  is  more 
than  one-third  of  the  small  commuter 
operators  subject  to  the  proposed  rule. 

A.  Initial  regulatory  ffexioility 
determination.  The  number  of  small 
commuter  operators  that  would  be 
affected  by  the  proposed  rule  was  based 
on  the  average  forecasted  number  of 
operators  owning  lO-to-30-seat  airplanes 


for  the  10-year  period  (1996  to  2005). 
Using  the  percentage  of  small  commuter 
operators  to  total  commuter  operators  in 
1994,  the  FAA  estimates  that  an  average 
of  24  of  the  75  forecasted  commuter 
operators  would  be  defined  as  small. 
The  FAA  also  calculates  that  these  75 
operators  would  own  1 .267  airplanes 
with  10  to  30  seats,  of  which  the  24 
small  commuter  operators  would  own 
108  airplanes.  In  addition,  the  FAA 
estimates  that  23  of  the  24  small 
commuter  operators  would  own  105 
airplanes  with  10  to  19  seats  and  2  of 
the  24  small  commuter  operators  would 
ovkTi  3  airplanes  with  20  to  30  seats  (this 
means  that  one  operator  owns  both  10- 
to-19-seat  airplanes  and  20-to-30-seat 
airplanes.) 

The  discounted  cost  of  the  proposed 
rule  over  the  10-year  period  would  be 
$199  million  or  about  $28  million 
annualized  at  7  percent,  of  which  1) 
those  operators  owning  10  to  19  seat 
airplanes  would  account  for  about  $150 
million  or  $21  million  annualized  and 
2)  those  operators  owning  20  to  30  seat 
airplanes  would  account  for  $48  milhon 
or  $7  million  annualized.  The  24  small 
commuter  operators  would  account  for 
$20  million  (discounted)  or  $2.9  million 
annualized,  of  which  the  23  small 
commuter  operators  owning  lO-to-19- 
seat  airplanes  would  account  for  about 
$19.9  million  (discounted)  or  about  $2.8 
million  annualized  and  the  2  small 
commuter  operators  owning  20-to-30- 
seat  airplanes  would  account  for  about 
$305,000  (discounted)  or  about  $43,000 
annualized.  The  annualized  cost  per 
airplane  would  be  about  $27,000  for  10- 
to-19-seat  airplanes  and  would  be  about 
$14,500  for  20-to-30-seat  airplanes. 

In  analyzing  the  major  sections  of  this 
proposed  rule  the  FAA  estimates  that: 
operations  would  account  for  $141 
million  (discounted)  or  $20  million 
annualized;  maintenance  would  account 
for  $90,000  (discounted)  or  $13,000 
annualized;  cabin  safety  would  account 
for  $16  million  (discounted)  or  $2 
million  annualized;  part  119  would 
account  for  $2  million  (discounted)  or 
$236,000  annualized;  and  certification 
would  account  for  $39  million 
(discounted)  or  $6  million  annualized. 
Given  the  threshold  annualized  cost 
of  $67,000  for  a  small  commuter 
operator,  the  FAA  estimates  that  this 
proposed  rule  would  have  a  significant 
economic  impact  on  any  operator 
owning  more  than  two  10  to  19  seat 
airplanes  (2  airplanes  x  $27,000  per 
airplane  =  $54,000)  or  any  operator 
owning  more  than  four  20  to  30  seat 
airplanes  (4  airplanes  x  $14,500  per 
airplane  =  $58,000).  In  forecasting  the 
number  of  airplanes  that  each  small 
operator  would  own.  the  FAA  assumed 


that  the  existing  small  operators  would 
continue  to  own  the  same  number  of 
airplanes  they  currently  own  and  the 
additional  forecasted  number  of  small 
operators  would  each  own  9  airplanes 
that  have  10  to  19  seats  (so  as  not  to 
underestimate  the  impact  on  small 
entities).  Fourteen  small  commuter 
operators  owning  lO-to-19-seat  airplanes 
and  one  small  commuter  operator 
owning  both  lO-to-19-seat  and  20-to-30- 
seat  airplanes  would  each  incur  an 
annualized  cost  of  more  than  $67,000. 
However,  the  one  small  commuter 
operator  owning  20-to-30-seat  airplanes 
only  would  not  incur  annualized  costs 
exceeding  the  $67,000  threshold.  The 
FAA  has  made  a  determination  that  the 
proposed  rule  would  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Initial  regulatory  flexibility 
analysis.  As  the  proposed  rule  could 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  part  135 
commuter  oi>erators,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared.  This  analysis  assures  that 
agencies  have  examined  selected 
regulatory  alternatives  which  could 
minimize  the  economic  burdens  of  the 
proposed  rule  on  small  entities.  As 
delineated  in  section  603(b)  of  the  RFA. 
this  initial  regulatory  flexibility  analysis 
is  required  to  identify:  (1)  the  reasons 
why  the  agency  is  considering  the 
action,  (2)  the  objectives  and  legal  basis 
for  the  proposed  rule,  (3)  the  kind  and 
number  of  small  entities  to  which  the 
proposed  rule  will  apply,  (4)  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
proposed  rule,  and  (5)  all  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule.  Section 
603(c)  of  the  RFA  further  requires  that 
each  initial  regulatory  flexibility 
analysis  contain  a  description  of  anv 
significant  alternatives  to  the  proposed 
rule  which  accomplish  the  stated 
objectives  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities.  As  required  by 
sections  603(b)  and  (c),  the  following 
analysis  addresses  the  proposed  rule  as 
it  relates  to  the  affected  small  commuter 
operators. 

A  Why  agency  action  is  taken.  The 
main  reason  for  this  proposal  is  that  the 
FAA  Admini.strator,  when  prescribing 
safety  regulations,  is  required  by  statute 
to  consider  "the  duty  of  an  air  carrier  to 
provide  service  with  the  highest 
possible  degree  of  safety  in  the  public 
interest."  The  FAA  has  determined  that 
the  most  appropriate  way  to  meet  this 
statutory  mandate  is  to  require 
scheduled  passenger  operations  in 
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airplanes  with  10  or  more  passenger 
seats  and  scheduled  passenger 
operations  in  turbojets  to  meet,  where 
appropriate,  at  least  the  minimum 
requirements  of  part  121.  The  need  for 
this  rulemaking  is  supported  by  a  study 
conducted  by  the  National 
Transportation  Safety  Board,  testimony 
from  congressional  hearings,  and 
accident  statistics.  More  detailed 
reasons  for  the  agency  action  are 
provided  in  the  NFRM. 

B.  Objective  of  and  legal  basis  for  the 
proposed  rule.  The  objective  of  the 
proposed  rule  is  to  increase  safety  in 
scheduled  passenger-carrying 
operations.  The  proposed  rule  would 
also  clarify,  update,  and  consolidate  the 
certification  and  operations 
specifications  requirements  for  persons 
who  operate  airplanes  for  comf>ensation 
or  hire.  This  objective  is  more 
thoroughly  discussed  in  the  preamble  to 
the  NPRM. 

The  legal  basis  of  the  proposed  rule  is 
49  U.S.C.  App.  1354(a).  1355.  1356. 
1357. 1401. 1421-1431.  1472.  1485. 
1502;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-449.  January  12.  1983). 

C.  Description  of  the  small  entities 
affected  by  the  proposed  rule.  The 
proposal  would  require  certain 
commuter  operators  that  now  conduct 
operations  under  part  135  to  conduct 
those  operations  under  part  121.  The 
commuter  operators  that  would  be 
affected  are  those  conducting  scheduled 
passenger-carrying  operations  in 
airplanes  that  have  a  passenger  seating 
configuration  of  10  to  30  seats  and  those 
conducting  scheduled  operations  in 
turbojets. 

The  number  of  small  entities  that 
would  be  affected  by  the  proposed  rule 
is  based  on  the  average  forecasted 
number  of  operators  for  the  10-year 
period  (1996  to  2005).  Using  the 
percentage  of  small  commuter  operators 
to  total  commuter  operators  in  1994.  the 
FAA  projects  that  an  average  of  24  of  the 
75  forecasted  commuter  operators 
would  be  defined  as  small.  The  FAA 
also  estimates  that  the  75  commuter 
operators  would  own  1.267  airplanes,  of 
which  the  24  small  commuter  operators 
would  own  108  airplanes. 

D.  Compliance  requirements  of  the 
proposed  rule.  The  proposal  would 
require  certain  part  135  operators  to 
comply  with  specific  part  119  and  121 
standards.  While  all  commuter 
operators  owning  airplanes  with  10  or 
more  passenger  seats  would  come  under 
part  121.  wherever  compliance  would 
not  be  feasible  for  smaller  airplanes, 
part  121  would  provide  an  exception. 
These  exceptions  include  the 
requirements  for  low-altitude  windshear 
equipment,  flight  data  recorders,  and 


flight  attendants  in  airplanes  with  10  to 
19  passenger  seats.  In  addition,  these 
operators  will  continue  to  comply  with 
several  part  135  requirements  as  they 
currently  exist,  such  as  the  ground 
proximity  warning  system,  the  traffic 
alert  and  collision  avoidance  system, 
and  cockpit  voice  recorders.  The 
preamble  to  the  NPRM  provides  a  more 
thorough  discussion  of  the  compliance 
requirements  of  the  proposed  rule. 

E.  Overlap  of  the  proposed  rule  wifh 
other  Federal  regulations.  No  other 
Federal  rules  would  duplicate,  overlap, 
or  conflict  with  the  proposed  rule. 

F.  Alternatives  to  the  proposed  rule 
According  to  the  RFA.  significant 
alternatives  may  include:  the 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  the  use  of 
performance  rather  than  design 
standards;  or  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities.  The  FAA 
considered  two  alternative  approaches 
to  the  proposed  rule. 

Alternative  one — retain  status  quo. 
This  alternative  would  retain  the  status 
quo  by  allowing  part  135  operators  to 
continue  operating  under  the  existing 
part  135  standards.  As  there  would  be 
no  changes  in  the  existing  requirements, 
there  would  be  no  change  in  the 
compliance  costs.  However,  there  would 
also  be  no  improvement  in  benefits  and 
the  level  of  safety  would  remain  the 
same  for  the  commuter  operators.  The 
FAA  rejected  this  approach  because  it 
does  not  meet  the  agency's  objective  of 
maintaining  and  enhancing  aviation 
safety  for  the  traveUng  public. 

Alternative  two — same  as  the 
proposed  rule  except  for  elimination  of 
the  proposed  flight  time  limitations  and 
rest  requirements  and  the  proposed 
dispatcher  requirements.  This 
alternative  would  be  similar  to  the 
proposed  rule  except  for  elimination  of: 
(1)  The  proposed  flight  time  limitations 
and  rest  requirements  for  all  flight 
crewmembers  and  (2)  the  proposed 
dispatcher  requirements.  This  means 
that  part  135  commuter  operators  would 
not  need  to  hire  additional  pilots  and 
flight  attendants  to  meet  the  proposed 
flight  time  limitations  and  rest 
requirements,  resulting  in  a  reduction  in 
proposed  compliance  costs  over  the  10- 
year  period  of  $75  million  (discounted) 
orSll  miUion  annualized.  Also, 
additional  dispatchers  would  not  be 
needed  to  meet  the  proposed  dispatcher 
requirements,  resulting  in  a  reduction  in 


proposed  compliance  costs  over  the  10- 
year  period  of  $57  million  (discounted) 
or  $8  million  annualized.  Thus,  this 
alternative  would  result  in  a  compliance 
cost  reduction  over  the  10-year  period  of 
about  $132  million  (discounted)  or 
about  $19  miUion  annualized.  By 
subtracting  these  compliance  costs  from 
those  for  the  proposed  rule,  the  FAA 
estimates  that  this  alternative  would 
result  in  compliance  costs  of  about  $66 
million  (discounted)  or  about  $9  million 
annualized.  The  annualized  cost  per 
airplane  would  be  about  $11,100  for  10- 
to-19  seat  airplanes  and  would  be  about 
SI. 300  for  20  to  30  seat  airplanes. 

Given  the  threshold  annualized  cost 
of  $67,000  for  a  small  commuter 
operator,  the  FAA  estimates  that  this 
alternative  would  have  a  significant 
economic  impact  on  any  operator 
owning  more  than  six  lO-to-19-seat 
airplanes  (6  airplanes  x  $1 1 ,100  per 
airplane  =  $66,600)  or  any  operator 
owTiing  more  than  fifty-one  20-to-30- 
seat  airplanes  (51  airplanes  x  $1,300  per 
airplane  =  $66,300).  Six  small  commuter 
operators  owTiing  lO-to-19-seat  airplanes 
and  one  small  commuter  operator 
owning  both  lO-to-19-seat  and  20-to-30- 
seat  airplanes  would  each  incur  an 
annualized  cost  of  more  than  $67,000. 
However,  the  one  small  commuter 
operator  owning  20-to-30-seat  airplanes 
only  would  not  incur  an  annualized  cost 
exceeding  the  $67,000  threshold.  This 
alternative  would  not  impact  a 
substantial  number  of  small  operators. 
This  assessment  is  based  on  the  fact  that 
only  7  of  the  24  small  operators  would 
incur  costs  in  excess  of  the  threshold. 
Therefore,  this  alternative  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  (E.  O.)  12866  states 
that  in  choosing  among  alternative 
regulatory  approaches,  agencies  should 
select  those  approaches  that  maximize 
net  safety  benefits,  unless  a  statute 
requires  another  regulatory  approach. 
To  ensure  that  commuter  airplanes  are 
as  safe  as  possible,  the  FAA  believes 
that  flight  time  rest  and  duty 
requirements  and  dispatcher 
requirements  are  necessary.  With 
respect  to  flight  time  limits,  the  FAA 
believes  that  there  is  no  longer  a 
justification  for  the  difference  between 
commuter  operations  conducted  under 
part  121  and  those  conducted  under 
part  135.  Both  types  of  operators  are 
conducting  similar  types  of  operations 
in  similar  environments.  In  some 
instances  the  same  operator  is  flying 
operations  under  both  parts  121  and 
135.  With  respect  to  the  flight  dispatch 
system,  the  FAA  believes  that  this 
system  is  the  safest  means  for 
maintaining  operational  control.  It 


allows  for  information  relevant  to  the 
night  to  be  accessed  and  passed  on  to 
the  pilot  throughout  the  flight.  In 
addition,  if  an  inflight  emergency 
occurs,  the  pilot  and  the  dispatcher  can 
communicate  on  the  safest  measures  to 
follow.  A  more  thorough  discussion  of 
the  reasons  the  FAA  believes  that  these 
requirements  are  necessary  is  provided 
in  the  preamble.  The  FAA  concludes 
that  the  reduction  in  the  estimated 
compliance  costs  resulting  from 
elimination  of  these  requirements  does 
not  justify  the  expected  significant 
corresponding  decrease  in  benefits. 
Therefore,  the  FAA  is  rejecting  this 
alternative  because  it  would  not 
maximize  net  benefits  as  required  under 
E.O.  12866. 

International  Trade  Impact  Assessment 

The  impact  of  the  projKJsed  rule  on 
international  trade  is  expected  to  be 
minimal.  With  regard  to  commuter 
carrier  operations,  most  of  the  nation's 
commuter  airlines  operate  on  domestic 
routes,  with  only  limited  international 
operations  and  no  transoceanic  routes. 
These  international  operations  consist 
of  a  number  of  cross-border  ser\'ices 
between  cities  in  the  United  States  and 
locations  near  the  borders  of  Canada 
and  Mexico.  There  are  relatively  few 
carriers  engaging  in  this  kind  of 
commuter  service,  with  only  a  limited 
number  of  flights.  Most  of  these  sen,  ices 
are  between  points  in  the  border  states, 
such  as  California,  Arizona.  New 
Mexico.  Texas.  Wisconsin,  Michigan, 
and  New  York,  flying  to  Mexican  and 
Canadian  cities,  therefore,  the  primary 
impact  of  this  proposed  rule  is  expected 
to  be  in  the  domestic  air  carrier  market, 
with  little  impact  on  international  trade. 

Commuter  airplanes  are  sold 
worldwide,  and  there  are  some  potential 
international  trade  impacts.  This 
ndemaking  could  impact  the 
competitiveness  of  airplanes  made  for 
the  U.S.  market  that  are  later  resold  on 
the  international  market.  Under  the 
proposed  rulemaking,  commuter 
airplanes  made  for  the  American  market 
would  include  new  equipment  and 
upgrades  necessary  to  meet  the 
expanded  safety  requirements.  These 
improvements  would  increase  the  cost 
and  maintenance  requirements  for  the 
airplanes  and  may  negatively  affect  their 
sales  potential  in  foreign  markets, 
particularly  to  customers  in  developing 
nations. 

Many  of  the  smaller  air  carriers  in  the 
developing  world  fly  under  significantly 
lower  safety  requirements  than  are 
required  in  the  United  States.  Customers 
in  those  countries  may  not  be  interested 
in  purchasing  airplanes  that  exceed 
minimum  requirements.  Further,  these 


operators  may  lack  the  facilities, 
equipment,  and  expertise  that  are 
necessary  to  keep  these  more 
sophisticated  systems  operational. 
Therefore,  when  purchasing  airplanes, 
either  new  or  second  hand,  they  focus 
on  airplanes  that  rely  on  a  minimum  of 
complex  systems  and  equipment. 

Althougn  sales  of  smaller  airplanes  to 
developing  countries  represent  an 
important  component  of  the  market,  the 
largest  markets  by  far  are  in  North 
America  and  western  Europe.  In  this 
case,  since  the  airplanes  would  have  to 
operate  under  similar  standards  as 
before  their  resale,  there  would  be  no 
impact.  According  to  recent  estimates, 
the  worldwide  market  for  commuter 
airplanes  is  estimated  to  be  ahnost  $20 
billion  over  the  next  ten  years,  with  a 
projected  59  percent  of  those  sales 
occurring  in  North  America.  Sales  to 
Europe  account  for  approximately  20 
percent  of  the  sales,  with  the  remainder 
spread  throughout  the  rest  of  the  world. 
Therefore,  this  proposed  rule  would 
only  have  a  negative  impact  on  less  than 
21  percent  of  foreign  sales  of  U.S.-made 
airplanes. 

This  proposed  rule  is  also  not 
expected  to  result  in  an  improved 
market  position  for  foreign  airplane 
manufacturers.  Their  status  with  regard 
to  market  share  or  sales  in  the  U.S.  is 
not  ex-pected  to  change  in  response  to 
this  proposed  rule. 

Federalism  Implications 

The  proposed  regulations  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessnient. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  Chapter  35 
under  0MB  No.  (new),  TITLE: 
Commuter  Operations  and  General 
Certification  and  Operations 
Requirements;  PROPOSED  USE  OF 
INFORM-^TION:  The  FAA  will  use  this 
information  to  determine  if  carriers  are 
operating  in  accordance  with  minimum 
safety  standards;  FREQUTNCY:  As 
required;  BURDEN  ESTIMATE:  1,370; 
RESPONT)ENTS:  Part  135  carriers 
conducting  scheduled  passenger- 
canning  operations  in  airplanes  with 
10-30  seats;  FORMS:  FAA  Form  8400- 


6  and  8070-1;  AVERAGE  BURDEN 
HOURS  PER  RESPONDENT:  18;  For 
further  information  contact:  IRM 
Strategies  Division.  M-32,  Office  of  the 
Secretary  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC, 
20590,  (202)  366-4735.  Comments  on 
the  proposed  information  collection 
requirements  should  be  submitted  to: 
Office  of  Management  and  Budget, 
Washington,  DC,  20503,  Attention:  Desk 
Officer  for  FAA.  It  is  requested  that 
comments  sent  to  OMB  also  be  sent  to 
the  FAA  rulemaking  docket  for  this 
proposed  action. 

Conclusion 

For  the  reasons  set  forth  under  the 
heading  "Regulator>'  Analysis,"'  the 
FAA  has  determined  that  this  proposed 
regulation:  (1)  is  a  significant  rule  under 
Executive  Order  12866;  and  (2)  is  a 
significant  rule  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Also,  for  the  reasons  stated  under 
the  headings  "Trade  Impact  Statement" 
and  "Regulatory  Flexibility 
Determination."  the  FAA  certifies  that 
the  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  full  regulatory  evaluation  is 
filed  in  the  docket  and  may  also  be 
obtained  by  contacting  the  person  listed 
under  FOR  FURTHER  lNFORMA"nON 
CONTACT. 

List  of  Subjects 

14CFRPart  119 

.Administrative  practice  and 
procedures.  Air  carriers,  Air  taxis, 
.Aircraft,  Aviation  safety.  Charter  flights. 
Commuter  operations.  Reporting  and 
recordingkeeping  requirements. 

14  CFR  Part  121 

Air  carriers.  Aircraft.  Airmen. 
Aviation  safety.  Charter  flights. 
Reporting  and  recordingkeeping 
requirements. 

14  CFR  Part  125 

Aircraft.  Airmen.  Aviation  safety, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  127 

Air  carriers.  Aircraft.  Airmen. 
Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  135 

Aircraft.  Airplane.  Airworthiness,  Air 
transportation. 

VIII.  The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


UMI 
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proposes  to  amend  the  Federal  Aviation 
Regulations  (14  CFR  parts  119.  121.  125. 
127.  and  135)  as  follows: 

1.  The  heading  of  Subchapter  G  is 
revised  to  read. 

SUBCHAPTER  G— AIR  CARRIERS  AND 
OPERATORS  FOR  COMPENSATION  OR 
HIRE:  CERTIFICATION  AND  OPERATIONS 

2.  A  new  part  119  is  added  to  14  CFR 
Chapter  I,  Subchapter  G.  to  read  as 
follows: 

PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

Subpart  A — General 

Sec. 

119.1  Applicability. 

119.3  Definitions. 

119  5  Certification,  authorizations,  and 

prohibitions. 
119.7  Operations  specifications. 
119.9  Use  of  business  names. 

Subpart  B— Applicability  of  Operating 
RequlrefTwnts  to  Oltterent  Kinds  of 
Operations  Under  Parts  121, 125,  and  135  of 
This  Chapter 

119.21  Direct  air  carriers  and  conunercial 
operators  engaged  in  intrastate  conunon 
carriage  with  airplanes. 

119.23  Operators  engaged  in  passenger- 
carrying  operations,  cargo  operations,  or 
both  with  airplanes  when  common 
carriage  is  not  involved. 

119.25  Rotorcraft  operations:  Direct  air 
carriers  and  commercial  operators. 

Subpart  C — Cartlficatlon,  Operations 
Specifications,  and  Cartain  Ottier 
Requiremants  for  Operations  Conducted 
Under  Part  121  or  Part  135  of  this  Chapter 

119.31  Applicability. 

119.33  General  requirements. 

119.35  Certificate  application. 

1 19.37  Contents  of  an  Air  Carrier  Certificate 

or  Operating  Certificate. 
119.39  Issuing  or  denying  a  certificate. 
119.41  Amending  a  certificate. 
119  43  Certificate  holder's  duty  to  maintain 

operations  specifications. 
1 19.45  Use  of  operations  specifications. 
119.47  Maintaining  a  principal  base  of 

operations,  main  operations  base,  and 

main  maintenance  base:  change  of 

address. 
119.49  Contents  of  operations  specifications. 
119.51  Amending  operations  specifications. 
119.53  Wet  leasing  of  aircraft. 
119.55  Obtaining  deviation  authority  to 

perform  operations  under  a  U.S.  military 

contract. 

119.57  Obtaining  deviation  authority  to 
perform  an  emergency  operation. 

119.58  Emergencies  requiring  immediate 
decision  and  action. 

119.59  Conducting  tests  and  inspections. 
119.61  Duration  of  certificate  and  operations 

specifications. 
119.63  Recency  of  operation. 
119.65  Management  personnel  required  for 

operations  conducted  under  part  121  of 

this  chapter. 


119.67  Management  p>ersonnel: 

Qualifications  for  operations  conducted 

under  part  121  of  this  chapter. 
1 19  69  Management  personnel  required  for 

operations  conducted  under  part  135  of 

this  chapter. 
119  71  Management  personnel: 

Qualifications  for  operations  conducted 

under  part  135  of  this  chapter. 
Authority:  49  US  C.  106(g).  1153.  40101. 
A0\02.  40103.  40113.  44105.  44106,  44111. 
44701-44717.  44722.  44901.  44903,  44904. 
44906.  44912.  44914.  44936.  44938,  46103. 
46105 

Subpart  A— General 

§119.1    Applicability. 

(a)  This  part  applies  to  each  person 
operating  or  intending  to  operate  civil 
aircraft — 

(1)  As  an  air  carrier  or  commercial 
operator,  or  both,  in  air  commerce  or 

(2)  When  common  carriage  is  not 
involved,  in  operations  of  U.S  • 
registered  civil  airplanes  with  a  seating 
configuration  of  20  or  more  passengers, 
or  a  ma.ximum  payload  capacity  of  6,000 
pounds  or  more. 

fb)  This  part  prescribes — 

(!)  The  types  of  air  operator 
certificates  issued  by  the  Federal 
Aviation  Administration,  including  air 
carrier  certificates  and  operating 
certificates; 

(2)  The  certification  requirements  an 
operator  must  meet  in  order  to  obtain 
and  hold  a  certificate  authorizing 
operations  under  parts  121.  125.  or  135 
of  this  chapter  and  operations 
specifications  for  each  kind  of  operation 
to  be  conducted  and  each  class  and  size 
of  aircraft  to  be  operated  under  part  121 
or  135  of  this  chapter; 

(3)  The  requirements  an  operator  must 
meet  to  conduct  operations  under  part 
121.  125.  or  135  of  this  chapter  and  in 
operating  each  class  and  size  of  aircraft 
authorized  in  its  operations 
specifications; 

(4)  Requirements  affecting  wet  leasing 
of  aircraft; 

(5)  Requirements  for  obtaining 
deviation  authority  to  perform 
operations  under  a  military  contract  and 
obtaining  deviation  authority  to  perform 
an  emergency  operation;  and 

(6)  Requirements  for  management 
personnel  for  operations  conducted 
under  part  121  or  part  135  of  this 
chapter. 

(c)  Persons  subject  to  this  part  must 
comply  with  the  other  requirements  of 
this  chapter,  except  where  those 
requirements  are  modified  by  or  where 
additional  requirements  are  imposed  by 
parts  119.  121.  125.  or  135  of  this 
chapter. 

(d)  This  part  does  not  govern 
operations  conducted  imder  part  129, 
133. 137.  or  139  of  this  chapter. 


(e)  Except  for  operations  when 
common  carriage  is  not  involved 
conducted  with  airplanes  having  a 
passenger-seating  configuration  of  20 
seats  or  more,  excluding  any  required 
crewmember  seat,  oi  a  payload  capacity 
of  6.000  pounds  or  more,  this  part  does 
not  apply  to — 

(1)  Student  instruction; 

(2)  Nonstop  sightseeing  flights  that 
begin  and  end  at  the  same  airport  and 
are  conducted  within  a  25  statute  mile 
radius  of  that  airport,  except  that  these 
operations  must  comply  with 
§§121.455.  121.457.  135.249.  135.251. 
135.253.  135.255.  and  135.353  of  this 
chapter; 

(3)  Ferr>-  or  training  flights; 

(4)  Aerial  work  operations, 
including — 

(i)  Crop  dusting,  seeding,  spraying, 
and  bird  chasing; 

(ii)  Banner  towing: 

(iii)  Aerial  photography  or  survey; 

(iv)  Fire  fighting; 

(v)  Helicopter  operations  in 
construction  or  repair  work  (but  it  does 
apply  to  transportation  to  and  from  the 
site  of  operations);  and 

(vi)  Powerline  or  pipeline  patrol; 

(5)  Sightseeing  flights  conducted  in 
hot  air  balloons; 

(6)  Nonstop  flights  conducted  within 
a  25  statute  mile  radius  of  the  airport  of 
takeoff  carrj'ing  persons  for  the  purpose 
of  intentional  parachute  jumps; 

(7)  Helicopter  flights  conducted 
wthin  a  25  statute  mile  radius  of  the 
airport  of  takeoff  if — 

(i)  Not  more  than  two  passengers  are 
carried  in  the  helicopter  in  addition  to 
the  required  flightcrew; 

(ii)  Each  flight  is  made  under  day  VFR 
conditions; 

(iii)  The  helicopter  used  is  certificated 
in  the  standard  categorj-  and  complies 
with  the  100-hour  inspection 
requirements  of  part  91  of  this  chapter; 

(iv)  The  operator  notifies  the  FAA 
Flight  Standards  District  Office 
responsible  for  the  geographic  area 
concerned  at  least  72  hours  before  each 
flight  and  furnishes  any  essential 
information  that  the  office  requests; 

(v)  The  number  of  flights  does  not 
exceed  a  total  of  six  in  any  calendar 
year; 

(vi)  Each  flight  has  been  approved  by 
the  Administrator;  and 

(vii)  Cargo  is  not  carried  in  or  on  the 
helicopter: 

(8)  Operations  conducted  under  part 
133  of  this  chapter  or  375  of  this  title; 

(9)  Emergency  mail  service  conducted 
under  49  U.S.C.  41906;  or 

(10)  Operations  conducted  under  the 
provisions  of  §91.321  of  this  chapter. 


§119.3    Definitions. 

For  the  purpose  of  Subchapter  G  of 
this  chapter,  the  term — 

All-cargo  operation  means  any 
operation  for  compensation  or  hire  that 
is  other  than  a  passenger-carn,'ing 
operation. 

Certificate-holding  district  office 
means  the  Flight  Standards  District 
Office  that  has  responsibility  for 
administering  the  certificate  and  is 
charged  with  the  overall  inspection  of 
the  certificate  holder's  operations. 

Commuter  operation  means  any 
scheduled  operation  conducted  by  any 
person  operating — 

(1)  Airplanes,  other  than  turbojet 
powered  airplanes,  having  a  maximum 
passenger-seating  configuration  of  9 
seats  or  less,  excluding  any  required 
crewmember  seat,  and  a  maximum 
payload  capacity  of  7.500  pounds  or  less 
or 

(2)  Rotorcraft. 

Direct  air  carrier  means  a  person  who 
provides  or  offers  to  provide  air 
transportation  and  who  has  control  over 
the  operational  functions  performed  in 
providing  that  transportation. 

Domestic  operation  means  any 
scheduled  operation  conducted  by  any 
person  operating  any  airplane  described 
in  paragraph  (1)  of  this  definition 
between  the  locations  described  in 
paragraph  (2)  of  this  definition: 

(1)  Airplanes: 

(i)  Turbojet-powered  airplanes; 

(ii)  Airplanes  having  a  passenger- 
seating  configuration  of  more  than  9 
seats,  excluding  any  required 
crewmember  seat;  or 

(iii)  Airplanes  having  a  payload 
capacity  of  more  than  7,500  pounds. 

(2)  Locations: 

(i)  Between  any  points  within  the  48 
contiguous  States  of  the  United  States  or 
the  District  of  Columbia;  or 

(ii)  Between  any  points  entirely 
within  any  State,  territory,  or  possession 
of  the  United  States;  or 

(iii)  Between  any  point  within  the  48 
contiguous  States  of  the  United  States  or 
the  District  of  Columbia  and  any 
specifically  authorized  point  located 
outside  the  48  contiguous  States  of  the 
United  States  or  the  District  of 
Columbia. 

Empty  weight  means  the  weight  of  the 
airframe,  engines,  propellers,  rotors,  and 
fixed  equipment.  Empty  weight 
excludes  the  weight  of  the  crew  and 
payload.  but  includes  the  weight  of  all 
fixed  ballast,  unusable  fuel  supply, 
undrainable  oil.  total  quantity  of  engine 
coolant,  and  total  quantity  of  hydraulic 
fluid. 

Flag  operation  means  any  scheduled 
operation  conducted  by  any  person 
operating  any  airplane  described  in 


paragraph  (1)  of  this  definition  between 
the  locations  described  in  paragraph  (2) 
of  this  definition: 

(1)  Airplanes: 

(i)  Turbojet-powered  airplanes: 
(ii)  Airplanes  having  a  passenger- 
seating  configuration  of  more  than  9 
seats,  excluding  any  required 
crewmember  seat;  or 

(iii)  Airplanes  having  a  payload 
capacity  of  more  than  7,500  pounds. 

(2)  Locations: 

(i)  Between  any  point  within  the  State 
of  Alaska  or  the  State  of  Hawaii  or  any 
territory  or  possession  of  the  United 
States  and  any  point  outside  the  State  of 
Alaska  or  the  State  of  Hawaii  or  any 
territory  or  possession  of  the  United 
States,  respectively;  or 

(ii)  Between  any  point  within  the  48 
contiguous  States  of  the  United  States  or 
the  District  of  Columbia  and  any  point 
outside  the  48  contiguous  States  of  the 
United  States  or  the  District  of 
Columbia. 

Justifiable  aircraft  equipment  means 
any  equipment  necessary  for  the 
operation  of  the  aircraft.  It  does  not 
include  equipment  or  ballast 
specifically  installed,  permanently  or 
otherwise,  for  the  purpose  of  altering 
the  empty  weight  of  an  aircraft  to  meet 
the  maximum  payload  capacity. 

Kind  of  operation  means  one  of  the 
various  operations  a  certificate  holder  is 
authorized  to  conduct,  as  specified  in  its 
operations  specifications,  i.e.,  domestic, 
fiag,  supplemental,  commuter,  or  on- 
demand  operations. 

Maximum  payload  capacity  means: 

(1)  For  an  aircraft  for  which  a 
maximum  zero  fuel  weight  is  prescribed 
in  FAA  technical  specifications,  the 
maximum  zero  fuel  weight,  less  empty 
weight,  less  all  justifiable  aircraft 
equipment,  and  less  the  operating  load 
(consisting  of  minimum  flightcrew, 
foods  and  beverages,  and  supplies  and 
equipment  related  to  foods  and 
beverages,  but  not  including  disposable 
fuel  or  oil). 

(2)  For  all  other  aircraft,  the  maximum 
certificated  takeoff  weight  of  an  aircraft, 
less  the  empty  weight,  less  all  justifiable 
aircraft  equipment,  and  less  the 
operating  load  (consisting  of  minimum 
fuel  load,  oil,  and  flightcrew).  The 
allowance  for  the  weight  of  the  crew, 
oil.  and  fuel  is  as  follows: 

(i)  Crew — for  each  crewmember 
required  by  the  Federal  Aviation 
Regulations — 

(A)  For  male  flight  crewmembers — 
180  pounds. 

(B)  For  female  flight  crewmenilxjrs — 
140  pounds. 

(C)  For  male  flight  attendants— 180 
pounds. 

(D)  For  female  flight  attendants— 130 
pounds. 


(E)  For  flight  attendants  not  identif^d 
by  gender — 140  pounds. 

(ii)  Oil— 350  pounds. 

(iii)  Fuel — the  minimum  weight  of 
fuel  required  by  the  applicable  Federal 
Aviation  Regulations  for  a  flight 
between  domestic  points  174  nautical 
miles  apart  under  VFR  weather 
conditions  that  does  not  involve 
extended  overwater  operations. 

Maximum  zero  fuel  weight  means  the 
maximum  permissible  weight  of  an 
aircraft  with  no  disposable  fuel  or  oil. 
The  zero  fuel  weight  figure  may  be 
found  in  either  the  aircraft  type 
certificate  data  sheet,  the  approved 
Aircraft  Flight  Manual,  or  both. 

Noncommon  carriage  means  an 
aircraft  operation  for  compensation  or 
hire  that  does  not  involve  a  holding  out 
to  others. 

On-demand  operation  means  any 
operation  for  compensation  or  hire  that 
is  one  of  the  following: 

(1)  Passenger-carrying  operations  in 
which  the  departure  time,  departure 
location,  and  arrival  location  are 
specifically  negotiated  with  the 
customer  or  the  customer's 
representative  that  are  any  of  the 
following  types  of  operations: 

(i)  Common  carriage  operations 
conducted  with  airplanes,  including 
turbojet-powered  airplanes,  having  a 
passenger-seating  configuration  of  30 
seats  or  fewer,  excluding  any  required 
crewmember  seat,  and  a  payload 
capacity  of  7.500  pounds  or  less,  except 
that  operations  using  a  specific  airplane 
that  is  also  used  in  domestic  or  flag 
operations  and  that  is  so  listed  in  the 
operations  specifications  as  required  by 
§  119.49(a)(4)  for  those  operations  are 
considered  supplemental  operations: 

(ii)  Noncommon  carriage  operations 
conducted  with  airplanes  having  a 
passenger-seating  configuration  of  less 
than  20  seats,  excluding  any  required 
crewmember  seat,  or  a  payload  capat  ity 
of  less  than  6.000  pounds;  or 

(iii)  Any  rotorcraft  operation. 

(2)  All-cargo  operations  conducted 
with  airplanes  having  a  payload 
capacity  of  7.500  pounds  or  less,  or  u  ith 
rotorcraft. 

Passenger-carrying  operation  means 
any  aircraft  operation  carrying  any 
person,  unless  the  only  persons  on  the 
aircraft  are  those  identified  in 
§  121.583(a)  or  135.85  of  this  chapter,  as 
applicable.  An  aircraft  used  in  a 
passenger-carrying  operation  may  also 
carry  cargo  or  mail  in  addition  to 
pas.sengers. 

Principal  base  of  operations  means 
the  primary  operating  location  of  a 
certificate  holder  as  established  by  i.c 
certificate  holder. 
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Provisional  airport  means  an  airport 
approved  by  the  Administrator  for  use 
by  a  certificate  holder  for  the  purpose  of 
providing  service  to  a  conununity  when 
the  regular  airport  used  by  the 
certificate  holder  is  not  available. 

Regular  airport  means  an  airport  used 
by  a  certificate  holder  in  scheduled 
operations  and  listed  in  its  operations 
specifications. 

Scheduled  operation  means  any 
common  carriage  passenger-carrying 
operation  for  compensation  or  hire 
conducted  by  an  air  carrier  or 
commercial  operator  for  which  the 
certificate  holder  or  its  representative 
offers  in  advance  the  departure  location, 
departure  time,  and  arrival  location.  It 
does  not  include  any  operation  that  is 
a  charter  operation. 

Supplemental  operation  means  any 
common  carriage  operation  for 
compensation  or  hire  conducted  with 
any  airplane  described  in  paragraph  (1) 
of  this  definition  that  is  a  type  of 
operation  described  in  paragraph  (2)  of 
this  definition; 

(1)  Airplanes: 

(i)  Airplanes  having  a  passenger- 
seating  configuration  of  more  th^  30 
seats,  excluding  any  required 
crewmember  seat; 

(ii)  Airplanes  having  a  payload 
capacity  of  more  than  7,500  pounds;  or 

(iii]  Each  airplane  having  a  passenger- 
seating  configuration  of  more  than  9 
seats  and  less  than  31  seats,  excluding 
any  required  crewmember  seat  and  any 
turbojet  powered  airplane,  that  is  also 
used  in  domestic  or  flag  operations  and 
that  is  so  listed  in  the  operations 
specifications  as  required  by 
§  119.49(a)(4)  for  those  operations. 

(2)  Types  of  operation: 

(i)  Operations  for  which  the  departure 
time,  departure  location,  and  arrival 
location  are  specifically  negotiated  with 
the  customer  or  the  customer's 
representative  or 

(ii)  All-cargo  operations. 

Wet  lease  means  any  leasing 
arrangement  whereby  a  person  agrees  to 
provide  an  entire  aircraft  and  at  least 
one  crewmember.  A  wet  lease  does  not 
include  a  code-sharing  arrangement. 

When  common  carriage  is  not 
involved  or  operations  not  involving 
common  carriage  means  any  of  the 
following: 

(1)  Noncommon  carriage. 

(2)  Operations  in  which  persons  or 
cargo  are  transported  without 
compensation  or  hire. 

(3)  Operations  not  involving  the 
transportation  of  persons  or  cargo. 

$  11 9.5    Certifications,  authodzatfons,  and 
prohibitions. 

(a)  A  person  authorized  by  the 
Administrator  to  conduct  operations  as 


a  direct  air  carrier  will  be  issued  an  Air 
Carrier  Certificate. 

(b)  A  person  who  is  not  authorized  to 
conduct  direct  air  carrier  operations,  but 
who  is  authorized  by  the  Administrator 
to  conduct  operations  as  a  U.S. 
commercial  operator,  will  be  issued  an 
Operating  Certificate. 

(c)  A  person  who  is  not  authorized  to 
conduct  direct  air  carrier  operations,  but 
who  is  authorized  by  the  Administrator 
to  conduct  operations  when  common 
carriage  is  not  involved  as  an  operator 
of  U.S. -registered  civil  airplanes  with  a 
seating  configuration  of  20  or  more 
passengers,  or  a  maximum  payload 
capacity  of  6,000  pounds  or  more,  will 
be  issued  an  Operating  Certificate. 

(d)  A  person  authorized  to  engage  in 
common  carriage  under  part  121  or  part 
135  of  this  chapter,  or  both,  shall  be 
issued  only  one  certificate  authorizing 
such  common  carriage,  regardless  of  the 
kind  of  operation  or  the  class  or  size  of 
aircraft  to  be  operated. 

(e)  A  person  authorized  to  engage  in 
noncommon  carriage  under  part  125  or 
part  1 35  of  this  chapter,  or  both,  shall 
be  issued  only  one  certificate 
authorizing  such  noncommon  carriage, 
regardless  of  the  kind  of  operation  or  the 
class  or  size  of  aircraft  to  be  operated. 

(0  A  person  conducting  operations 
under  more  than  one  paragraph  of 
§§119.21,  119.23.  or  119.25  shall 
conduct  those  operations  in  compliance 
with — 

(1)  The  requirements  specified  in  each 
paragraph  of  those  sections  for  the  kind 
of  operation  conducted  under  that 
paragraph  and 

(2)  The  appropriate  authorizations, 
limitations,  and  procedures  specified  in 
the  operations  specifications  for  each 
kind  of  operation. 

(g)  No  person  may  operate  as  a  direct 
air  carrier  or  as  a  commercial  operator 
without,  or  in  violation  of,  an 
appropriate  certificate  and  appropriate 
operations  specifications.  No  person 
may  operate  as  a  direct  air  carrier  or  as 
a  commercial  operator  in  violation  of 
any  deviation  or  exemption  authority,  if 
issued  to  that  person  or  that  person's 
representative. 

(h)  A  person  holding  an  Operating 
Certificate  authorizing  noncommon 
carriage  operations  shall  not  conduct 
any  operations  in  common  carriage.  A 
person  holding  an  Air  Carrier  Certificate 
or  Operating  Certificate  authorizing 
common  carriage  operations  shall  not 
conduct  any  operations  in  noncommon 
carriage. 

(i)  No  person  may  operate  as  a  direct 
air  carrier  without  holding  appropriate 
economic  authority  from  the 
Department  of  Transportation. 


(j)  A  certificate  holder  under  this  part 
may  not  ojjerate  aircraft  under  part  121 
or  part  135  of  this  chapter  in  a 
geographical  area  unless  its  operations 
specifications  specifically  authorize  the 
certificate  holder  to  operate  in  that  area. 

§  1 19.7    Operations  specifications. 

(a)  Each  certificate  holder's  operations 
specifications  must  contain — 

(1)  The  authorizations.  Umitations. 
and  certain  procedures  under  which 
each  kind  of  operation,  if  applicable,  is 
to  be  conducted  and 

(2)  Certain  other  procedures  under 
which  each  class  and  size  of  aircraft  is 
to  be  operated. 

(b)  Except  for  operations 
specifications  paragraphs  identifying 
authorized  kinds  of  operations, 
operations  specifications  are  not  a  part 
of  a  certificate. 

§  1 19.9    Use  of  business  names. 

(a)  A  certificate  holder  under  this  part 
may  not  operate  an  aircraft  under  part 
121  or  part  135  of  this  chapter  using  a 
business  name  other  than  a  business 
name  appearing  in  the  certificate 
holder's  operations  specifications. 

(b)  Unless  otherwise  authorized  by 
the  Assistant  Administrator  for  Civil 
Aviation  Security,  no  person  may 
operate  an  aircraft  under  part  121  or 
part  135  of  this  chapter  unless  the  name 
of  the  certificate  holder  who  is  operating 
the  aircraft  is  legibly  displayed  on  the 
aircraft  and  is  clearly  visible  and 
readable  from  the  outside  of  the  aircraft 
to  a  person  standing  on  the  ground  at 
any  time  except  during  flight  time.  The 
means  of  displaying  the  name  on  the 
aircraft  and  its  readability  must  be 
acceptable  to  the  Administrator. 

Subp>art  B — Applicability  of  Operating 
Requirements  to  Different  Kinds  of 
Operations  Under  Part  121, 125,  and 
135  of  This  Chapter 

§119.21     Direct  air  carriers  and  commarcta) 
operators  engaged  in  Intrastate  common 
carriage  with  airplanes. 

(a)  Each  person  who  conducts 
operations  as  a  direct  air  carrier  or  as  a 
commercial  operator  engaged  in 
intrastate  common  carriage  of  persons  or 
property  for  compensation  or  hire  in  air 
commerce,  shall  comply  with  the 
certification  and  operations 
specifications  requirements  in  subpart  C 
of  this  part,  and  shall  conducts  its: 

(1)  Domestic  operations  in  accordance 
with  the  applicable  requirements  of  part 
121  of  this  chapter,  and  shall  be  issued 
operations  specifications  for  those 
operations  in  accordance  with  those 
requirements.  However,  based  on  a 
showing  of  safety  in  air  commerce,  the 
Administrator  may  permit  persons  who 
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conduct  domestic  operations  between 
any  point  located  within  Alaska's 
Aleutian  Islands  chain  and  any  point  in 
the  State  of  Alaska  to  comply  with  the 
requirements  applicable  to  flag 
operations  contained  in  subpart  U  of 
part  121  of  this  chapter. 

(2)  Flag  operations  in  accordance  with 
the  applicable  requirements  of  part  121 
of  this  chapter,  and  shall  be  issued 
operations  specifications  for  those 
operations  in  accordance  with  those 
requirements. 

(3)  Supplemental  operations  in 
accordance  with  the  applicable 
requirements  of  part  121  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 
However,  based  on  a  determination  of 
safety  in  air  commerce,  the 
Administrator  may  authorize  or  require 
the  following  operations  to  be 
conducted  under  paragraph  (a)(1)  or  (2) 
of  this  section: 

(i)  Passenger-carrying  operations 
which  are  conducted  between  points 
that  are  also  served  by  the  certificate 
holder's  domestic  or  flag  operations. 

(ii)  All-cargo  operations  which  are 
conducted  regularly  and  frequently 
between  the  same  two  points. 

(4)  Commuter  operations  in 
accordance  with  the  applicable 
requirements  of  part  135  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

(5)  On-demand  operations  in 
^  accordance  with  the  applicable 

requirements  of  part  135  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

(b)  Persons  who  are  subject  to  the 
requirements  of  paragraph  (a)(4)  of  this 
section  may  conduct  those  operations  in 
accordance  with  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
provided  they  obtain  authorization  from 
the  Administrator. 

(c)  Persons  who  are  subject  to  the 
requirements  of  paragraph  (a)(5)  of  this 
section  may  conduct  those  operations  in 
accordance  with  the  requirements  of 
paragraph  (a)(3)  of  this  section, 
provided  they  obtain  authorization  from  . 
the  Administrator. 

§  1 19.23    Operators  engaged  in  passenger- 
carrying  operations,  cargo  operations,  or 
both  with  airplanes  when  common  carriage 
is  not  Involved. 

(a)  Each  person  who  conducts 
operations  when  common  carriage  is  not 
involved  with  airplanes  having  a 
passenger-seating  configuration  of  20 
seats  or  more,  excluding  any  required 
crewmember  seat,  or  a  payload  capacity 


of  6.000  pounds  or  more,  shall,  unless 
deviation  authority  is  issued: 

(1)  Comply  writh  the  certification  and 
operations  specifications  requirements 
of  part  125  of  this  chapter; 

(2)  Conduct  its  operations  with  those 
airplanes  in  accordance  with  the 
requirements  of  part  125  of  this  chapter; 
and 

(3)  Be  issued  operations  specifications 
in  accordance  with  those  requirements. 

(b)  Each  person  who  conducts 
noncommon  carriage  operations  for 
compensation  or  hire  with  airplanes 
having  a  passenger-seating  configuration 
of  less  than  20  seats,  excluding  any 
required  crewmember  seat,  and  a 
payload  capacity  of  less  than  6,000 
pounds  shall: 

(1)  Comply  with  the  certification  and 
operations  specifications  requirements 
in  Subpart  C  of  this  part; 

(2)  Conduct  those  operations  in 
accordance  with  the  requirements  of 
part  135  of  this  chapter,  except  for  those 
requirements  applicable  only  to 
commuter  operations;  and 

(3)  Be  issued  operations  specifications 
in  accordance  with  those  requirements. 

§  1 1 9.25    Rotorcraft  operations:  direct  air 
carriers  and  commercial  operators. 

Each  person  who  conducts  rotorcraft 
operations  for  compensation  or  hire 
must  comply  with  the  certification  and 
operations  specifications  requirements 
of  Subpart  C  of  this  part,  and  shall 
conduct  its; 

(a)  Commuter  operations  in 
accordance  with  the  applicable 
requirements  of  part  135  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

fb)  On-demand  operations  in 
accordance  with  the  applicable 
requirements  of  part  135  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

Subpart  C — Certification,  Operations 
Specifications,  and  Certain  Other 
Requirements  for  Operations 
Conducted  Under  Part  121  or  Part  135 
of  this  Chapter 

§119.31    Applicability. 

This  subpart  sets  out  certification 
requirements  and  prescribes  the  content 
of  operations  specifications  and  certain 
other  requirements  for  operations 
conducted  under  part  121  or  part  135  of 
this  chapter. 

§  1 19.33    General  requirements. 

(a)  A  person  may  not  operate  as  a 
direct  air  carrier  unless  that  person — 

(1)  Is  a  citizen  of  the  United  States; 


(2)  Obtains  an  Air  Carrier  Certificate; 
and 

(3)  Obtains  operations  specifications 
that  prescribe  the  authorizations, 
limitations,  and  procedures  under 
which  each  kind  of  operation  must  be 
conducted. 

(b)  A  person  other  than  a  direct  air 
carrier  may  not  conduct  any  commercial 
passenger  or  cargo  aircraft  operation  for 
compensation  or  hire  under  part  121  or 
part  135  of  this  chapter  unless  that 
person — 

(1)  Is  a  citizen  of  the  United  States; 

(2)  Obtains  an  Operating  Certificate; 
and 

(3)  Obtains  operations  specifications 
that  prescribe  the  authorizations, 
limitations,  and  procedures  under 
which  each  kind  of  operation  must  be 
conducted. 

(c)  Each  applicant  for  a  certificate 
under  this  part  shall  conduct  proving 
tests  as  authorized  by  the  Administrator 
during  the  application  process  for 
authority  to  conduct  operations  under 
part  121  or  135  of  this  chapter.  All 
proving  tests  must  be  conducted  in  a 
manner  acceptable  to  the  Administrator. 
All  proving  tests  must  be  conducted 
under  the  appropriate  operating  and 
maintenance  requirements  of  part  121  or 
135  of  this  chapter  that  would  apply  if 
the  applicant  were  fully  certificated. 
The  Administrator  will  issue  a  letter  of 
authorization  to  each  person  stating  the 
various  authorities  under  which  the 
proving  tests  shall  be  conducted. 

§  1 19.35    Certificate  application. 

(a)  A  person  applying  to  the 
Administrator  for  an  Air  Carrier 
Certificate  or  Operating  Certificate 
under  this  part  (applicant)  must  submit 
an  application — 

(1)  In  a  form  and  manner  prescribed 
by  the  Administrator  and 

(2)  Containing  any  information  the 
Administrator  requires  the  applicant  to 
submit. 

(b)  Each  applicant  must  submit  the 
application  to  the  Administrator  at  least 
90  days  before  the  date  of  intended 
operation. 

(c)  Each  applicant  for  the  original 
issue  of  an  operating  certificate  for  the 
purpose  of  conducting  intrastate 
common  carriage  operations  under  part 
121  or  part  135  of  this  chapter  must 
submit  an  application  in  a  form  and 
manner  prescribed  by  the  .administrator 
to  the  Flight  Standards  District  Office  in 
whose  area  the  applicant  proposes  to 
establish  or  has  established  his  or  her 
principal  operations  base. 

(d)  Each  application  submitted  under 
paragraph  (c)  of  this  section  must 
contain  a  signed  statement  showing  the 
following:  ,, 
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(1)  For  coq>orate  applicants: 

(i)  The  name  and  address  of  each 
stockholder  who  owns  five  percent  or 
more  of  the  to<ai  voting  stock  of  the 
corporation,  and  if  that  stockholder  is 
not  the  sole  beneficial  owner  of  the 
stock,  the  name  and  address  of  each 
beneficial  owner.  An  individual  is 
considered  to  own  the  stock  owned, 
directly  or  indirectly,  by  or  for  his  or  her 
spouse,  children,  grandchildren,  or 
parents. 

(ii)  The  name  and  address  of  each 
director  and  each  officer,  and  each 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  §§119.65  and  119.69,  as 
applicable. 

(iii)  The  name  and  address  of  each 
person  directly  or  indirectly  controlling 
or  controlled  by  the  applicant,  and  each 
person  under  direct  or  indirect  control 
with  the  applicant. 

(2)  For  non-corporate  applicants: 
(i)  The  name  and  address  of  each 

person  having  a  financial  interest 
therein  and  the  nature  and  extent  of  that 
interest. 

(ii)  The  name  and  address  of  each 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  §§119.65  and  119.69.  as 
applicable. 

(e)  In  addition,  each  applicant  for  the 
original  issue  of  an  operating  certificate 
must  submit  with  the  application  a 
signed  statement  showing — 

(1)  The  financial  information  Usted  in 
paragraph  (h)  of  this  section:  and 

(2)  The  nature  and  scope  of  its 
intended  operation,  including  the  name 
and  address  of  each  person,  if  any.  with 
whom  the  applicant  has  a  contract  to 
provide  services  as  a  commercial 
operator  and  the  scope,  nature,  date, 
and  duration  of  each  of  those  contracts. 

(0  Each  applicant  for,  or  holder  of,  a 
certificate  issued  under  this  part,  shall 
notify  the  Administrator  within  10  days 
after — 

(1)  A  change  in  any  of  the  persons,  or 
the  names  and  addresses  of  any  of  the 
persons,  submitted  to  the  Administrator 
under  paragraph  (d)(1)  or  (d)(2)  of  this 
section:  or 

(2)  A  change  in  the  financial 
information  submitted  to  the 
Administrator  under  paragraph  (h)  of 
this  section  that  occurs  while  the 
application  for  the  issue  is  pending 
before  the  FAA  and  that  would  made 
the  applicant's  financial  situation 
substantially  less  favorable  than 
originally  reported. 

(g)  Each  financial  statement 
containing  financial  information 
required  by  paragraph  (h)  of  this  section 
must  be  based  on  accounts  prepared  and 
maintained  on  an  accrual  basis  in 


accordance  with  generally  accepted 
accounting  principles  applied  on  a 
consistent  basis,  and  must  contain  the 
name  and  address  of  the  applicant's 
public  accounting  firm,  if  any. 
Information  submitted  must  be  signed 
by  an  officer,  owner,  or  partner  of  the 
appUcant  or  certificate  holder. 

(h)  Each  applicant  for  the  original 
issue  of  an  operating  certificate  must 
submit  the  following  financial 
information: 

(1)  A  balance  sheet  that  shows  assets, 
liabilities,  and  net  worth,  as  of  a  date 
not  more  than  60  days  before  the  date 
of  apphcation. 

(2)  An  itemization  of  liabilities  more 
than  60  days  past  due  on  the  balance 
sheet  date,  if  any,  showing  each 
creditor's  name  and  address,  a 
description  of  the  Uabitity,  and  the 
amount  and  due  date  of  the  Uability. 

(3)  An  itemization  of  claims  in 
litigation,  if  any,  against  the  apphcant  as 
of  the  date  of  application  showing  each 
claimant's  name  and  address  and  a 
description  and  the  amount  of  the 
claim. 

(4)  A  detailed  projection  of  the 
proposed  operation  covering  6  complete 
months  after  the  month  in  which  the 
certificate  is  expected  to  be  issued 
including — 

(i)  Estimated  amount  and  source  of 
both  operating  and  nonoperating 
revenue,  including  identification  of  its 
existing  and  anticipated  income 
producing  contracts  and  estimated 
revenue  per  mile  or  hour  of  operation  by 
aircraft  type: 

(ii)  Estimated  amount  of  operating 
and  nonoperating  expenses  by  expense 
objective  classification;  emd 

(iii)  Estimated  net  profit  or  loss  for  the 
period. 

(5)  An  estimate  of  the  cash  that  will 
be  needed  for  the  proposed  operations 
during  the  first  6  months  after  the 
month  in  which  the  certificate  is 
expected  to  be  issued,  including — 

(i)  Acquisition  of  property  and 
equipment  (explain); 

(ii)  Retirement  of  debt  (explain): 

(iii)  Additional  working  capital 
(explain): 

(iv)  Operating  losses  other  than 
depreciation  and  amortization  (explain): 
and 

(v)  Other  (explain). 

(6)  An  estimate  of  the  cash  that  will 
be  available  during  the  first  6  months 
after  the  month  in  which  the  certificate 
is  expected  to  be  issued,  from — 

(i)  Sale  of  property  or  flight 
equipment  (explain): 

(ii)  New  debt  (explain); 

(iii)  New  equity  (e.xplain): 

(iv)  Working  capital  reduction 
(explain); 


(v)  Operations  (profits)  (explain): 
(vi)  Depreciation  and  amortization 
(explain);  and 
(vii)  Oither  (explain). 

(7)  A  schedule  of  insurance  coverage 
in  e^ect  on  the  balance  sheet  date 
showing  insurance  companies;  policy 
numbers;  types,  amounts,  and  period  of 
coverage;  and  special  conditions, 
exclusions,  and  limitations. 

(8)  Any  other  financial  information 
that  the  Administrator  requires  to 
enable  him  to  determine  that  the 
applicant  has  sufficient  financial 
resources  to  conduct  his  or  her 
operations  with  the  degree  of  safety 
required  in  the  public  interest. 

§  1 1 9.37    Contents  of  an  Air  Carrier 
Certificate  or  Operating  Certificate. 

The  Air  Carrier  Certificate  or 
Operating  Certificate  includes — 

(a)  The  certificate  holder's  name; 

(b)  The  location  of  the  certificate 
holder's  principal  base  of  operations; 

(c)  The  certificate  number; 

(d)  The  certificate's  effective  date; 

(e)  The  name  or  the  designator  of  the 
certificate-holding  district  office; 

(f)  Kinds  of  operations  authorized: 
and 

(g)  A  certification  that — 

(1)  In  the  case  of  an  Air  Carrier 
certificate,  the  certificate  holder  meets 
the  appropriate  requirements  of  this 
chapter  emd  holds  any  required 
economic  authority  from  the 
Department  of  Transportation, 
authorizing  it  to  conduct  common 
carriage  operations  or 

(2)  In  the  case  of  an  Operating 
Certificate,  the  certificate  holder — 

(i)  Meets  the  appropriate  requirements 
of  this  chapter  authorizing  it  to  conduct 
intrastate  common  carriage  operations 
or 

(ii)  Meets  the  appropriate 
requirements  of  this  chapter  authorizing 
it  to  conduct  noncommon  carriage 
operations. 

§  119.39    Issuing  or  denying  a  certificate. 

(a)  An  applicant  may  be  issued  an  Air 
Carrier  Certificate  or  Operating 
Certificate  if  after  investigation,  the 
Administrator  finds  that  the  applicant — 

(1)  Meets  the  applicable  requirements 
of  this  part; 

(2)  Holds  the  economic  authority 
applicable  to  the  kinds  of  operations  to 
be  conducted,  issued  by  the  Department 
of  Transportation,  if  required;  and 

(3)  Is  properly  and  adequately 
equipped  in  accordance  with  the 
requirements  of  this  chapter  and  is  able 
to  conduct  a  safe  operation  under 
appropriate  provisions  of  part  121  or 
part  135  of  this  chapter  and  operations 
specifications  issued  under  this  part. 


(b)  An  apphcation  for  a  certificate 
may  be  denied  if  the  Administrator 
finds  that — 

(1)  The  applicant  is  not  properly  or 
adequately  equipf>ed  or  is  not  able  to 
conduct  safe  operations  under  this 
subchapter: 

(2)  The  applicant  previously  held  an 
Air  Carrier  Certificate  or  Operating 
Certificate  which  was  revoked: 

(3)  The  applicant  intends  to  or  fills  a 
key  management  position  listed  in 

§  119.65(a)  or  §  119.69(a),  as  applicable, 
with  an  individual  who  exercised 
control  over  or  who  held  the  same  or  a 
similar  position  with  a  certificate  holder 
whose  certificate  was  revoked,  or  is  in 
the  process  of  being  revoked,  and  that 
individual  materially  contributed  to  the 
circumstances  causing  revocation  or 
causing  the  revocation  process; 

(4)  An  individual  who  will  have 
control  over  or  have  a  substantial 
ownership  interest  in  the  applicant  had 
the  same  or  similar  contiol  or  interest  in 
a  certificate  holder  whose  certificate 
v.as  revoked,  or  is  in  the  process  of 
being  revoked,  and  that  individual 
materially  contributed  to  the 
circumstances  causing  revocation  or 
causing  the  revocation  process;  or 

(5)  In  the  case  of  an  applicant  for  an 
Operating  Certificate  for  intrastate 
common  carriage  that  for  financial 
reasons  the  applicant  is  not  able  to 
conduct  a  safe  operation. 

§  119.41    Amending  a  certificate. 

(a)  The  Administrator  mcjv  amend  any 
certificate  issued  under  this  part  if — 

(1)  The  Administrator  under  section 
609  of  the  Federal  Aviation  Act  of  1958, 
as  amended  (49  U  S.C.  1429),  and  part 
13  of  this  chapter,  determines  that  safety 
in  air  commerce  and  the  public  interest 
requiros  the  amendment  or 

(2)  The  certificate  holder  applies  for 
the  aniciidmcnt  and  the  certificate 
holding  district  office  determines  that 
safety  in  air  commerce  and  the  public 
interest  allows  the  amendment. 

(b)  When  the  Administrator  proposes 
to  issue  an  order  amending,  suspending, 
or  revoking  all  or  part  of  any  certificate, 
the  procedure  in  §  13.19  of  this  chapter 
applies. 

(c)  When  the  certificate  holder  applies 
for  an  amendment  of  its  certificate,  the 
following  procedure  applies: 

(1)  The  certificate  holder  must  file  an 
application  to  amend  its  certificate  with 
the  certificate  holding  district  office  at 
least  15  days  before  the  date  proposed 
by  the  applicant  for  the  amendment  to 
become  effective,  unless  the 
administrator  approves  filing  within  a 
shorter  period  and 

(2)  The  apphcation  must  be  submitted 
to  the  certificate-holding  district  office 


in  the  form  and  manner  prescribed  by 
the  Administrator. 

(d)  When  a  certificate  holder  seeks 
reconsideration  of  a  decision  from  the 
certificate-holding  district  oiTice 
concerning  amendments  of  a  certificate, 
the  following  procedure  applies: 

(1)  The  petition  for  reconsideration 
must  be  made  within  30  days  after  the 
certificate  holder  receives  the  notice  of 
denial  and 

(2)  The  certificate  holder  must 
petition  for  reconsideration  to  the 
Director,  Flight  Standards  Ser\'ice. 

§  1 1 9.43    Certificate  holder's  duty  to 
maintain  operations  specifications. 

(a)  Each  certificate  holder  shall 
maintain  a  complete  and  separate  set  of 
its  operations  specifications  at  its 
principal  base  of  operations. 

(b)  Each  certificate  holder  shall  insert 
pertinent  excerpts  of  its  operations 
specifications,  or  references  thereto,  in 
its  manual  and  shall — 

(1)  Clearly  identify  each  such  excerpt 
as  a  part  of  its  operations  specifications 
and 

(2)  State  that  compliance  with  each 
operations  specifications  requirement  is 

mandatory. 

§  1 19.45    Use  of  operations  specifications. 

(a)  Each  certificate  holder  shall  keep 
each  of  its  employees  and  other  persons 
used  in  its  operations  informed  of  the 
provisions  of  its  operations 
specifications  that  apply  to  that 
employee's  or  person's  duties  and 
responsibilities. 

(b)  Each  certificate  holder  shall 
maintain  a  complete  and  separate  set  of 
its  operations  specifications.  In 
addition,  each  certificate  holder  shall 
insert  pertinent  excerpts  of  its 
operations  specifications,  or  reference 
thereto,  in  its  manual  in  sucli  a  manner 
that  they  retain  their  identity  as 
operations  specifications. 

§  119.47    Maintaining  a  principal  base  of 
operations,  main  operations  base,  and  main 
maintenance  base;  change  of  address. 

(a)  Each  certificate  holder  must 
maintain  a  principal  base  of  operations. 
Each  certificate  holder  may  also 
establish  a  main  operations  base  and  a 
main  maintenance  base  which  may  be 
located  at  either  the  same  location  as  the 
principal  base  of  operations  or  at 
separate  locations. 

(b)  At  least  30  days  before  it  proposes 
to  establish  or  change  the  location  of  its 
principal  base  of  operations,  its  main 
operations  base,  or  its  main 
maintenance  base,  a  certificate  holder 
must  provide  written  notification  to  its 
certificate  holding  district  office. 


§  1 1 9.49    Contents  of  operations 
specifications. 

(a)  Each  certificate  holder  conducting 
domestic,  flag,  or  commuter  operations 
must  obtain  operations  specifications 
containing  all  of  the  following: 

(1)  The  specific  location  of  the 
certificate  holder's  principal  base  of 
operations  and,  if  different,  the  address 
that  shall  serve  as  the  primary  point  of 
contact  for  correspondence  between  the 
FAA  and  the  certificate  holder  and  the 
name  and  mailing  address  of  the 
certificate  holder's  agent  for  service. 

(2)  Other  business  names  under 
which  the  certificate  holder  may 
operate. 

(3)  Reference  to  the  economic 
authority  issued  by  the  Department  of 
Transportation,  if  required. 

(4)  Type  of  aircraft,  registration 
markings,  and  serial  numbers  of  each 
aircraft  authorized  for  use.  and  each 
regular  and  alternate  airport  to  be  used 
in  scheduled  operations,  and,  except  for 
commuter  operations,  each  provisional 
and  refueling  airport. 

(i)  Subject  to  the  approval  of  the 
Administrator  with  regard  to  form  and 
content,  the  certificate  holder  mav 
incorporate  by  reference  the  items  listed 
in  paragraph  (a)(4)  of  this  section  into     . 
the  certificate  holder's  operations 
specifications  by  maintaining  a  current 
listing  of  those  items  and  by  referring  to 
the  specific  list  in  the  applicable 
paragraph  of  the  operations 
specifications. 

(ii)  The  certificate  holder  may  not 
conduct  any  operation  using  any  aircraft 
or  airport  not  listed. 

(5)  Kinds  of  operations  authorized. 

(6)  Authorization  and  limitations  for 
routes  and  areas  of  operations. 

(7)  Airport  limitations. 

(8)  Time  limitations,  or  standards  for 
determining  time  limitations,  for 
overhauling,  inspecting,  and  checking 
airframes,  engines,  propellers, 
appliances,  and  emergency  equipment. 

(9)  Authorization  for  the  method  of 
controlling  weight  and  balance  of 
aircraft. 

(10)  Interline  equipment  interchange 
requirements,  if  relevant. 

(11)  Aircraft  wet  lease  information 
required  by  §  119.53(c). 

(12)  Any  authorized  deviation  and 
exemption  granted  from  any 
requirement  of  this  chapter. 

(13)  Any  other  item  the  Administrator 
determines  is  necessary. 

(b)  Each  certificate  holder  conducting 
supplemental  operations  must  obtain 
operations  specifications  containing  all 
of  the  following: 

(1)  The  specific  location  of  the 
certificate  holder's  principal  base  of 
operations,  and.  if  different,  the  address 
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that  shall  serve  as  the  primary  point  of 
contact  for  correspondence  between  the 
FAA  and  the  certificate  holder  and  the 
name  and  mailing  address  of  the 
certificate  holder's  agent  for  service. 

(2)  Other  business  names  under 
which  the  certificate  holder  may 
operate. 

(3)  Reference  to  the  economic 
authority  issued  by  the  Department  of 
Transportation,  if  required. 

(4)  Type  of  aircraft,  registration 
markings,  and  serial  number  of  each 
aircraft  authorized  for  use. 

(i)  Subject  to  the  approval  of  the 
Administrator  with  regard  to  form  and 
content,  the  certificate  holder  may 
incorporate  by  reference  the  items  listed 
in  paragraph  (b)(4)  of  this  section  into 
the  certificate  holder's  operations 
speciHcations  by  maintaining  a  current 
listing  of  those  items  and  by  referring  to 
the  speciHc  list  in  the  applicable 
paragraph  of  the  o{>erations 
specifications. 

(ii)  The  certificate  holder  may  not 
conduct  any  operation  using  any  aircraft 
not  listed. 

(5)  Kinds  of  operations  authorized. 

(6)  Authorization  and  limitations  for 
routes  and  areas  of  operations. 

(7)  Special  airport  authorizations  and 
limitations. 

(8)  Time  limitations,  or  standards  for 
determining  time  limitations,  for 
overhauling,  inspecting,  and  checking 
airframes,  engines,  propellers, 
appliances,  and  emergency  equipment. 

(9)  Authorization  for  the  method  of 
controlling  weight  and  balance  of 
aircraft. 

(10)  Aircraft  wet  lease  information 
required  by  §  119.53(c). 

(11)  Any  authorization  or  requirement 
to  conduct  supplemental  operations  as 
provided  by  §  119.21(a)(3)  (i)  or  (ii). 

(12)  Any  authorized  deviation  or 
exemption  from  any  requirement  of  this 
chapter. 

(13)  Any  other  item  the  Administrator 
determines  is  necessary. 

(c)  Each  certificate  holder  conducting 
on-demand  operations  must  obtain 
operations  s[}ecifications  containing  all 
of  the  following: 

(1)  The  specific  location  of  the 
certificate  holder's  principal  base  of 
operations,  and  if  different,  the  address 
that  shall  serve  as  the  primary  point  of 
contact  for  correspondence  between  the 
FAA  and  the  name  and  mailing  address 
of  the  certificate  holder's  agent  for 
service. 

(2)  Other  business  names  under 
which  the  certificate  holder  may 
operate. 

(3)  Reference  to  the  economic 
authority  issued  by  the  Department  of 
Transportation,  if  required. 


(4)  Kind  and  area  of  operations 
authorized. 

(5)  Category  and  class  of  aircraft  that 
may  be  used  in  those  operations. 

(6)  Type  of  aircraft,  registration 
markings,  and  serial  number  of  each 
aircraft  that  is  subject  to  an 
airworthiness  maintenance  program 
required  by  §  135.411(a)(2)  of  this 
chapter. 

(i)  Subject  to  the  approval  of  the 
Administrator  with  regard  to  form  and 
content,  the  certificate  holder  may 
incorporate  by  reference  the  items  listed 
in  paragraph  (c)(6)  of  this  section  into 
the  certificate  holder's  operations 
specifications  by  maintaining  a  current 
listing  of  those  items  and  by  referring  to 
the  specific  list  in  the  applicable 
paragraph  of  the  operations 
specifications. 

(ii)  The  certificate  holder  may  not 
conduct  any  operation  using  any  aircraft 
not  listed. 

(7)  Registration  markings  of  each 
aircraft  that  is  to  be  inspected  under  an 
approved  aircraft  inspection  program 
under  §  135.419  of  this  chapter. 

(8)  Time  limitations  or  standards  for 
determining  time  limitations,  for 
overhauls,  inspections,  and  checks  for 
airframes,  engines,  propellers,  rotors, 
appliances,  and  emergency  equipment 
of  aircraft  that  are  subject  to  an 
airworthiness  maintenance  program 
required  by  §  135.411(a)(2)  of  this 
chapter. 

(9)  Additional  maintenance  items 
required  by  the  Administrator  under 
§135.421  of  this  chapter. 

(10)  Aircraft  wet  lease  information 
required  by  §  119.53(c). 

(11)  Any  authorized  deviation  or 
exemption  from  any  i^quirement  of  this 
chapter. 

(12)  Any  other  item  the  Administrator 
determines  is  necessary. 

(d)  Each  certificate  holder  shall  keep 
each  of  its  employees  informed  of  the 
provisions  of  its  operations 
specifications  that  apply  to  the 
employee's  duties  and  responsibilities. 

§  1 19.51     Amending  operations 
specifications. 

(a)  The  Administrator  may  amend  any 
operations  specifications  issued  under 
this  part  if — 

(1)  The  Administrator,  on  his  own 
initiative,  determines  that  safety  in  air 
commerce  and  the  public  interest 
require  the  amendment  or 

(2)  The  certificate  holder  applies  for 
the  amendment,  and  the  Administrator 
determines  that  safety  in  air  commerce 
and  the  public  interest  allows  the 
amendment. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the 


Administrator  initiates  an  amendment 
to  a  certificate  holder's  operations 
specifications,  the  following  procedure 
applies: 

(1)  The  certificate-holding  district 
office  notifies  the  certificate  holder  in 
MO'iting  of  the  proposed  amendment. 

(2)  The  certificate-holding  district 
office  sets  a  reasonable  period  (but  not 
less  than  seven  days)  within  which  the 
certificate  holder  may  submit  written 
information,  views,  and  arguments  on 
the  amendment. 

(3)  After  considering  all  material 
presented,  the  certificate-holding 
district  office  notifies  the  certificate 
holder  of — 

(i)  The  adoption  of  the  proposed 
amendment; 

(ii)  The  partial  adoption  of  the,^ 
proposed  amendment:  or 

(iii)  The  withdrawal  of  the  proposed 
amendment. 

(4)  If  the  certificate-holding  district 
office  issues  an  amendment  to  the 
operations  specifications,  it  becomes 
effective  not  less  than  30  days  after  the 
certificate  holder  receives  notice  of  it 
unless — 

(i)  The  certificate-holding  district 
office  finds  under  paragraph  (e)  of  this 
section  that  there  is  an  emergency 
requiring  immediate  action  with  respect 
to  safety  in  air  commerce  or 

(ii)  The  certificate  holder  petitions  for 
reconsideration  of  the  amendment 
under  paragraph  (d)  of  this  section. 

(c)  VVhen  the  certificate  holder  applies 
for  an  amendment  to  its  operations 
specifications,  the  following  procedure 
applies: 

(1)  The  certificate  holder  must  file  an 
application  to  amend  its  operations 
specifications — 

(i)  At  least  90  days  before  the  date 
proposed  by  the  applicant  for  the 
amendment  to  become  effective  in  cases 
of  mergers:  acquisitions  of  airline 
operational  assets  that  require  an 
additional  showing  of  safety  (e.g.. 
proving  tests);  changes  in  the  kind  of 
operation  as  defined  in  §  119.3; 
resumption  of  operations  following  a 
suspension  of  operations  as  a  result  of 
bankruptcy  actions;  or  the  initial 
introduction  of  aircraft  not  before 
proven  for  use  in  air  carrier  or 
commercial  operator  operations. 

(ii)  At  least  15  days  before  the  dale 
proposed  by  the  applicant  for  the 
amendment  to  become  effective  in  all 
other  cases. 

(2)  The  application  must  be  submitted 
to  the  certificate-holding  district  office 
in  a  form  and  manner  prescribed  by  the 
Administrator. 

(3)  After  considering  all  material 
presented,  the  certificate-holding 


district  office  notifies  the  certificate 
holder  of — 

(i)  The  adoption  of  the  applied  for 
amendment; 

(ii)  The  partial  adoption  of  the 
applied  for  amendment;  or 

(iii)  The  denial  of  the  applied  for 
amendment.  The  certificate  holder  may 
petition  for  reconsideration  of  a  denial 
under  paragraph  (d)  of  this  section. 

(4)  If  the  certificate-holding  district 
office  approves  the  amendment, 
following  coordination  with  the 
certificate  holder  regarding  its 
implementation,  the  amendment  is 
effective  on  the  date  the  Administrator 
approves  it. 

(d)  When  a  certificate  holder  seeks 
reconsideration  of  a  decision  from  the 
certificate-holding  district  office 
concerning  the  amendment  of 
operations  specifications  the  following 
procedure  applies: 

(1)  The  certificate  holder  must 
petition  for  reconsideration  of  that 
decision  within  30  days  of  the  date  that 
the  certificate  holder  receives  a  notice  of 
denial  of  the  amendment  to  its 
operations  specifications,  or  of  the  date 
it  receives  notice  of  an  FAA-initiated 
amendment  to  its  operations 
specifications,  whichever  circumstance 
applies. 

(2)  The  certificate  holder  must 
address  its  petition  to  the  Director, 
Flight  Standards  Service. 

(3)  A  petition  for  reconsideration,  if 
filed  within  the  30-day  period,  suspends 
the  effectiveness  of  any  amendment 
issued  by  the  certificate-holding  district 
offrce  unless  the  certificate  holding 
district  office  has  found,  under 
paragraph  (e)  of  this  section,  that  an 
emergency  exists  requiring  immediate 
action  with  respect  to  safety  in  air 
transportation  or  air  commerce. 

(4)  If  a  p>etition  for  reconsideration  is 
not  filed  within  30  days,  the  procedures 
of  paragraph  (c)  of  this  section  apply. 

(e)  If  the  certificate-holding  district 
office  finds  that  an  emergency  exists 
requiring  immediate  action  with  respect 
to  safety  in  air  commerce  or  air 
transportation  that  makes  the 
procedures  set  out  in  this  section 
impracticable  or  contrary  to  the  public 
interest: 

(1)  The  certificate-holding  district 
office  amends  the  operations 
specifications  and  makes  the 
amendment  effective  on  the  day  the 
certificate  holder  receives  notice  of  it. 

(2)  In  the  notice  to  the  certificate 
holder,  the  certificate-holding  district 
office  articulates  the  reasons  for  its 
finding  that  an  emergency  exists 
requiring  immediate  action  with  respect 
to  safety  in  air  transportation  or  air 
commerce  or  that  makes  it  impracticable 


or  contrary-  to  the  pubUc  interest  to  stay 
the  effectiveness  of  the  amendment. 

§119.53    Wet  teasing  of  aircraft 

(a)  Prior  to  conducting  operations 
involving  a  wet  lease,  each  certificate 
holder  under  this  part  authorized  to 
conduct  common  carriage  operations 
under  this  subchapter  shall  provide  the 
Administrator  with  a  copy  of  the  wet 
lease  to  be  executed  which  would  lease 
the  aircraft  to  any  other  person  engaged 
in  common  carriage  operations  under 
this  subchapter  including  foreign  air 
carriers  or  to  any  other  foreign  person 
engaged  in  common  carriage  wholly 
outside  the  United  States. 

(b)  No  certificate  holder  under  this 
part  may  wet  lease  from  a  foreign  air 
carrier  or  any  other  foreign  person  or 
any  person  not  authorized  to  engage  in 
common  carriage. 

(c)  Upon  receiving  a  copy  of  a  wet 
lease,  the  Administrator  determines 
which  party  to  the  agreement  has 
operational  control  of  the  aircraft  and 
issues  amendments  to  the  operations 
specifications  of  each  party  to  the 
agreement,  as  needed.  The  lessor  must 
provide  the  following  information  to  be 
incorporated  into  the  operations 
specifications  of  both  pwarties.  as  needed. 

(1)  The  names  of  the  p>arties  to  the 
agreement  and  the  duration  thereof. 

(2)  The  nationality  and  registration 
markings  of  each  aircraft  involved  in  the 
agreement. 

(3)  The  kind  of  operation  (e.g.. 
domestic,  flag,  supplemental, 
commuter,  or  on-demand). 

(4)  The  airports  or  areas  of  operation. 

(5)  A  statement  specifying  the  party 
deemed  to  have  operational  control  and 
the  times,  airports,  or  areas  under  which 
such  operational  control  is  exercised. 

(d)  In  making  the  determination  of 
paragraph  (c)  of  this  section,  the 
Administrator  will  consider  the 
following: 

(1)  Crewmembers  and  training. 

(2)  Airworthiness  and  performance  of 
maintenance. 

(3)  Dispatch. 

(4)  Servicing  the  aircraft. 

(5)  Scheduling. 

(6)  Any  other  factor  the  Administrator 
considers  relevant. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  a  certificate  holder  under 
this  part  operating  under  part  121  or  135 
of  this  chapter  may  not  conduct  any 
operation  for  another  certificate  holder 
under  this  part  or  a  foreign  air  carrier 
under  part  129  of  this  chapter  or  a 
foreign  person  engaged  in  common 
carriage  wholly  outside  the  United 
States  unless  it  holds  applicable 
Department  of  Transportation  economic 
authority,  if  required,  and  is  authorized 


under  its  operations  specifications  to 
conduct  the  same  kinds  of  operations 
(as  defined  in  §  119.3).  The  certificate 
holder  conducting  the  substitute 
operation  must  conduct  that  operation 
in  accordance  with  the  same  operations 
authority  held  by  the  certificate  bolder 
arranging  for  the  substitute  operation. 
These  substitute  operations  must  be 
condudted  between  airports  for  which 
the  substitute  certificate  holder  holds 
authority  for  scheduled  operations  or 
within  areas  of  operations  for  which  the 
substitute  certificate  holder  has 
authority  for  supplemental  or  on- 
demand  operations. 

(f)  A  certificate  holder  under  this  part 
may,  if  authorized  by  the  Department  of 
Transportation  under  §380.3  of  this  titl» 
and  the  Administrator  in  the  case  of 
interstate  commuter,  interstate 
domestic,  and  flag  operations,  or  the 
Administrator  in  the  case  of  scheduled 
intrastate  common  carriage  operations, 
conduct  one  or  more  wet- lease  charter 
nights  for  passengers  who  are  stranded 
because  of  the  cancellation  of  their 
scheduled  flights.  The  wet-lease  charter 
flights  must  be  conducted  under  the 
rules  of  part  121  or  part  135  of  this 
chapter  applicable  to  supplemental  or 
on-demand  operations. 

§  1 1 9.S5    Obtaining  devtetton  authority  to 
perform  operations  under  a  U.S.  military 
contract 

(a)  The  Administrator  may  authorize 
a  certificate  holder  that  is  authorized  to 
conduct  supplemental  or  on-demand 
operations  to  deviate  fixnn  the 
applicable  requirements  of  this  part. 
part  121.  or  part  135  of  this  chapter  in 
order  to  perform  operations  under  a  U.S 
military  contract. 

(b)  A  certificate  holder  that  has  a 
contract  with  the  U.S.  Department  of 
Defense's  Air  Mobihty  Command  (AMC) 
must  submit  a  request  for  deviation 
authority  to  AMC.  AMC  will  review  the 
requests,  then  forward  the  carriers' 
consolidated  requests,  along  with 
AMC's  recommendations,  to  the  FAA 
for  re\  iew  and  action. 

(c)  The  Administrator  may  authorize 
a  deviation  to  perform  operations  under 
a  U.S.  military  contract  under  the 
following  conditions — 

(1)  The  Department  of  Defense 
certifies  to  the  .\dministrator  thai  the 
operation  is  essential  to  the  national 
defense; 

(2)  The  Department  of  Defense  furtln-r 
certifies  that  the  certificate  holder 
cannot  perform  the  operation  without 
deviation  authority; 

(3)  The  certificate  holder  will  p«»rfnrii 
the  operation  under  a  contract  or 
subcontract  for  the  tjenefit  of  i  I'.S. 
armed  service;  and 
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(4)  The  Administrator  finds  that  the 
deviation  is  based  on  grounds  other 
than  economic  advantage  either  to  the 
certificate  holder  or  to  the  United  States. 

(d)  In  the  case  where  the 
Administrator  authorizes  a  deviation 
under  this  section,  the  Administrator 
will  issue  an  appropriate  amendment  to 
the  certificate  holder's  operations 
specifications. 

(e)  The  Administrator  may,  at  any 
time,  terminate  any  grant  of  deviation 
authority  issued  under  this  section. 

§  1 19.57    Obtaining  deviation  authority  to 
perform  an  emergency  operation. 

(a)  In  emergency  conditions,  the 
Administrator  may  authorize  deviations 
if— 

(1)  Those  conditions  necessitate  the 
transportation  of  persons  or  supplies  for 
the  protection  of  life  or  property,  and 

(2)  The  Administrator  finds  that  a 
deviation  is  necessary  for  the 
expeditious  conduct  of  the  operations. 

(b)  When  the  Administrator 
authorizes  deviations  for  operations 
under  emergency  conditions — 

(1)  The  Administrator  will  issue  an 
appropriate  amendment  to  the 
certificate  holder's  operations 
specifications;  or 

(2)  If  the  nature  of  the  emergency  does 
not  permit  timely  amendment  of  the 
operations  specifications — 

(i)  The  Administrator  may  authorize 
the  deviation  orally;  and 

(ii)  The  certificate  holder  shall 
provide  documentation  describing  the 
nature  of  the  emergency  to  the 
certificate-holding  district  office  within 
24  hours  after  completing  the  operation. 

§  11 9.58    Emergencies  requiring  immediate 
decision  and  action. 

(a)  In  an  emergency  situation  that 
requires  immediate  decision  and  action, 
the  pilot  in  command  may  take  any 
action  that  he  considers  necessary  under 
the  circumstances.  In  such  a  case,  he 
may  deviate  from  prescribed  operations 
procedures  and  methods,  weather 
minimums.  and  this  chapter  to  the 
extent  required  in  the  interest  of  safety. 

(b)  In  an  emergency  situation  arising 
during  flight,  that  requires  immediate 
decision  and  action  by  an  aircraft 
dispatcher  or  appropriate  management 
personnel,  and  that  is  known  to  him.  he 
shall  advise  the  pilot  in  command  of  the 
emergency,  shall  ascertain  the  decision 
of  the  pilot  in  command,  and  shall  have 
the  decision  recorded.  If  he  cannot 
communicate  with  the  pilot,  he  shall 
declare  an  emergency  and  take  any 
reasonable  action  necessary  under  the 
circumstances. 

(c)  Whenever  a  pilot  in  command  or 
a  dispatcher  or  an  appropriate 


management  person  exercises 
emergency  authority,  he  shall  keep  the 
appropriate  ATC  facility,  ground  radio 
station,  and.  if  applicable,  dispatch 
centers,  fully  informed  of  the  progress  of 
the  flight.  The  person  declaring  the 
emergency  shall  send  a  written  report  of 
any  deviation  through  the  certificate 
holder's  management  to  the 
Administrator  within  10  days  of  tho 
emergency  action. 

§  1 19.59    Conducting  tests  and 
inspections. 

(a)  At  any  time  or  place,  the 
Administrator  may  conduct  an 
inspection  or  test  to  determine  whether 
a  certificate  holder  under  this  part  is 
complying  with  the  Federal  Aviation 
Act  of  1958,  as^  amended,  applicable 
regulations,  the  certificate,  or  the 
certificate  holder's  operations 
specifications. 

(b)  The  certificate  holder  must — 

(1)  Make  available  to  the 
Administrator  at  the  certificate  holder's 
principal  base  of  operations — 

(i)  The  certificate  holder's  Air  Carrier 
Operating  Certificate  or  the  certificate 
holder's  Operating  Certificate  and  the 
certificate  holder's  operations 
specifications  and 

(ii)  A  current  listing  that  will  include 
the  location  and  persons  responsible  for 
each  record,  document,  and  report 
required  to  be  kept  by  the  certificate 
holder  under  this  title  applicable  to  the 
operation  of  the  certificate  holder. 

(2)  Allow  the  Administrator  to  make 
any  test  or  inspection  to  determine 
compliance  respecting  any  matter  stated 
in  paragraph  (a)  of  this  section. 

(c)  Each  employee  of.  or  person  uspd 
by,  the  certificate  holder  who  is 
responsible  for  maintaining  the 
certificate  holder's  records  must  make 
those  records  available  to  the 
Administrator. 

(d)  The  Administrator  may  determine 
a  certificate  holder's  continued 
eligibility  to  hold  its  certificate  and/or 
operations  specifications  on  any 
grounds  listed  in  paragraph  (a)  of  this 
section,  or  any  other  appropriate 
grounds. 

(e)  Failure  by  any  certificate  holder  to 
make  available  to  the  Administrator 
upon  request,  the  certificate,  operations 
specifications,  or  any  required  record, 
document,  or  report  is  grounds  for 
suspension  of  all  or  any  part  of  the 
certificate  holder's  certificate  and 
operations  specifications. 

(f)  In  the  case  of  operators  conducting 
intrastate  common  carriage  operations, 
these  inspections  and  tests  include 
inspections  and  tests  of  financial  books 
and  records. 


%  1 19.61    Duration  of  certificate  and 
operations  specifications. 

(a)  An  Air  Carrier  Certificate  or 
Operating  Certificate  issued  under  this 
part  is  effective  until — 

(1)  The  certificate  holder  surrenders  it 
to  the  Administrator  or 

(2)  The  Administrator  suspends, 
revokes,  or  otherwise  terminates  the 
certificate. 

(b)  Operations  specifications  issued 
under  this  part,  part  121.  or  part  135  of 
this  chapter  are  effective  unless — 

(1)  The  Administrator  suspends, 
revokes,  or  otherwise  terminates  the 
certificate; 

(2)  The  operations  specifications  are 
amended  as  provided  in  §  1 19.49; 

(3)  The  certificate  holder  does  not 
conduct  a  kind  of  operation  for  more 
than  thirty  days  and  fails  to  follow  the 
procedures  of  §  119.63  upon  resuming 
that  kind  of  operation;  or 

(4)  The  Administrator  suspends  or 
revokes  the  operations  specifications  for 
a  kind  of. operation. 

§119.63    Recency  of  operation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  certificate  holder 
may  conduct  a  kind  of  operation  for 
which  it  holds  authority  in  its 
operations  specifications  unless  within 
the  preceding  30  consecutive  calendar 
days  the  certificate  holder  conducted 
such  kind  of  operation. 

(b)  If  a  certificate  holder  does  not 
conduct  a  kind  of  operation  for  which 
it  is  authorized  in  its  operations 
specifications  within  the  preceding  30 
consecutive  calendar  days  it  shall  not 
conduct  such  kind  of  operation  unless — 

(1)  It  advises  the  Administrator  at 
least  5  consecutive  calendar  days  prior 
to  resumption  of  that  kind  of  operation 
and 

(2)  It  makes  itself  available  and 
accessible  during  the  five  consecutive 
calendar  day  period  in  the  event  that  the 
FAA  decides  to  conduct  a  full 
reexamination  to  determine  whether  the 
certificate  holder  remains  properly  and 
adequately  equipped  and  able  to 
conduct  a  safe  operation. 

§  1 19.65  Management  personnel  required 
for  operations  conducted  under  part  121  of 
this  chapter. 

(a)  Each  certificate  holder  must  have 
sufficient  qualified  management  and 
technical  personnel  to  ensure  the 
highest  degree  of  safety  in  its 
operations.  The  certificate  holder  must 
have  qualified  personnel  serving  full- 
time  in  the  following  or  equivalent 
positions: 

(1)  Director  of  Safety. 

(2)  Director  of  Operations. 

(3)  Chief  Pilot. 
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(4)  Director  of  Maintenance. 

(5)  Chief  Inspector. 

(b)  The  Administrator  may  approve 
positions  or  numbers  of  positions  other 
than  those  listed  in  paragraph  (a)  of  this 
section  for  a  particular  operation  if  the 
certificate  holder  shows  that  it  can 
perform  the  operation  with  the  highest 
degree  of  safety  under  the  direction  of 
fewer  or  different  categories  of 
management  personnel  due  to — 

(1)  The  kind  of  operation  involved; 

(2)  The  number  and  type  of  aircraft 
used;  and 

(3)  The  area  of  operations. 

(c)  The  title  of  the  positions  required 
under  paragraph  (a)  of  this  section  or 
the  title  and  number  of  equivalent 
positions  approved  under  paragraph  (b) 
of  this  section  shall  be  set  forth  in  the 
certificate  holder's  operations 
specifications. 

(d)  The  individuals  who  serve  in  the 
positions  required  or  approved  under 
paragraph  (a)  or  (b)  of  tiiis  section  and 
anyone  in  a  position  to  exercise  control 
over  operations  conducted  under  the 
operating  certificate  must — 

(1)  Be  qualified  through  training, 
experience,  and  expertise; 

(2)  To  the  extent  of  their 
responsibilities,  have  a  full 
understanding  of  the  following 
materials  with  respect  to  the  certificate 
holder's  operation — 

(i)  Aviation  safety  standards  and  safe 
operating  practices; 

(ii)  Federal  Aviation  Regulations; 

(iii)  The  certificate  holder's  operations 
specifications; 

(iv)  All  appropriate  maintenance  and 
airworthiness  requirements  of  this 
chapter  (e.g.,  parts  1,  21.  23.  25,  43,  45. 
47.  65.  91,  and  121  of  this  chapter);  and 

(v)  The  manual  required  by  §  121.133 
of  this  chapter;  and 

(3)  Discharge  their  duties  to  meet 
applicable  legal  requirements  and  to 
maintain  safe  operations. 

(e)  Each  certificate  holder  must: 

(1)  State  in  the  general  policy 
provisions  of  the  manual  required  by 
§  121.133  of  this  chapter,  the  duties, 
responsibilities,  and  authority  of 
personnel  required  under  paragraph  (a) 
of  this  section; 

(2)  List  in  the  manual  the  names  and 
business  addresses  of  the  individuals 
assigned  to  those  positions;  and 

(3)  Notify  the  certificate-holding 
district  office  within  10  days  of  any 
change  in  personnel  or  any  vacancy  in 
any  position  listed. 

§119.67    Management  personnel: 
Qualifications  for  operations  conducted 
under  part  121  of  this  cfiapter. 

(a)  To  serve  as  Director  of  Operations 
under  §  119.65(a)  a  person  must — 


(1)  Hold  an  airline  transport  pilot 
certificate; 

(2)  Have  at  least  3  years  supervisory 
or  managerial  experience  within  the  last 
6  years  in  a  position  that  exercised 
operational  control  over  any  operations 
conducted  with  large  aircraft  under  part 
121  or  part  135  of  this  chapter;  and 

(3)  In  the  case  of  a  person  becoming 
a  Director  of  Operations — 

(i)  For  the  first  time  ever,  have  at  least 
3  years  experience,  within  the  past  6 
years,  as  pilot  in  command  of  a  large 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(ii)  In  the  case  of  a  person  with 
previous  experience  as  a  Director  of 
Operations,  have  at  least  3  years 
experience  as  pilot  in  command  of  a 
large  aircraft  operated  under  part  121  or 
part  135  of  this  chapter. 

(b)  To  serve  as  Chief  Pilot  under 
§  119.65(a)  a  person  must  hold  an 
airline  transport  pilot  certificate  with 
appropriate  ratings  for  at  least  one  of  the 
aircraft  used  in  the  certificate  holder's 
operation  and: 

(1)  In  the  case  of  a  person  becoming 

a  Chief  Pilot  for  the  first  time  ever,  have 
at  least  3  years  experience,  within  the 
past  6  years,  as  pilot  in  command  of  a 
large  aircraft  operated  under  part  121  or 
part  135  of  this  chapter. 

(2)  In  the  case  of  a  person  with 
previous  experience  as  a  Chief  Pilot, 
have  at  least  3  years  experience,  as  pilot 
in  command  of  a  large  aircraft  operated 
under  part  121  or  part  135  of  this 
chapter. 

(c)  To  serve  as  Director  of 
Maintenance  under  §  119.65(a)  a  person 
must — 

(1)  Hold  a  mechanic  certificate  with 
airfi-ame  and  power  plant  ratings; 

(2)  Have  1  year  of  experience  in  a 
position  responsible  for  returning 
aircraft  to  service; 

(3)  Have  at  least  1  year  of  experience 
in  a  supervisory  capacity  under  either 
paragraph  (c)(4}(i)  or  (c)(4)(ii)  of  this 
section  maintaining  the  same  category 
and  class  of  airplane  as  the  certificate 
holder  uses;  and 

(4)  Have  5  years  experience  within  the 
past  5  years  in  one  or  a  combination  of 
the  following — 

(i)  Maintaining  large  aircraft, 
including  at  the  time  of  appointment  as 
Director  of  Maintenance,  experience  in 
maintaining  the  same  category  and  class 
of  aircraft  as  the  certificate  holder  uses 
or 

(ii)  Repairing  aircraft  in  a  certificated 
airframe  repair  station  that  is  rated  to 
maintain  aircraft  in  the  same  category 
and  class  of  aircraft  as  the  certificate 
holder  uses. 

(d)  To  serve  as  Chief  Inspector  under 
§  119.65(a)  a  person  must — 


(1)  Hold  a  mechanic  certificate  with 
both  airframe  and  power  plant  ratings, 
and  have  held  these  ratings  for  at  least 
3  years;  and 

(2)  Have  at  least  3  years  of 
maintenance  experience  on  different 
types  of  large  aircraft  with  an  air  carrit^r 
or  certificated  repair  station,  1  year  of 
which  must  have  been  as  maintenance 
inspector;  and 

(3)  Have  at  least  1  year  in  a 
supervisory  capacity  maintaining  large 
aircraft. 

(e)  The  Manager  of  the  Flight 
Standards  Division  in  the  region  of  the 
certificate-holding  district  office  may 
authorize  a  certificate  holder  to  emplov 
a  person  who  does  not  meet  the 
appropriate  airman,  managerial,  or 
supervisory  experience  requirements  of 
this  section  if  the  Manager  of  the  Flight 
Standards  Regional  Division  finds  that 
the  person  has  comparable  experience. 

§  1 19.69  Management  personnel  required 
for  operations  conducted  under  part  135  of 
this  chapter. 

(a)  Each  certificate  holder  must  have 
sufficient  qualified  management  and 
technical  personnel  to  ensure  the  safety 
of  its  operations.  Except  for  a  certificate 
holder  using  only  1  pilot  in  its 
operations,  the  certificate  holder  must 
have  qualified  personnel  serving  in  the 
following  or  equivalent  positions: 

(1 )  Director  of  Operations. 

(2)  Chief  Pilot. 

(.1)  Director  of  Maintenance. 

(b)  The  Administrator  may  approve 
positions  or  numbers  of  positions  other 
than  those  listed  in  paragraph  (a)  of  this 
section  for  a  particular  operation  if  the 
certificate  holder  shows  that  it  can 
perform  the  operation  with  the  highest 
degree  of  safety  under  the  direction  of 
fewer  or  different  categories  of 
management  personnel  due  to — 

(1)  The  kind  of  operation  involved; 

(2)  The  number  and  type  of  aircraft 
used;  and 

(3)  The  area  of  operations. 

(c)  The  title  of  the  positions  required 
under  paragraph  (a)  of  this  section  or 
the  title  and  number  of  equivalent 
positions  approved  under  paragraph  (b) 
of  this  section  shall  be  set  forth  in  the 
certificate  holders  operations 
specifications. 

(d)  The  individuals  who  serve  in  the 
positions  required  or  approved  under 
paragraph  (a)  or  (b)  of  this  section  and 
anyone  in  a  position  to  exercise  control 
over  operations  conducted  under  the 
operating  certificate  must — 

(1)  Be  qualified  through  training, 
experience,  and  expertise; 

(2)  To  the  extent  of  their 
responsibilities,  have  a  full 
understanding  of  the  following  material 
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with  respect  to  the  certificate  holder's 
operation — 

(i)  Aviation  safety  standards  and  safe 
operating  practices: 

(ii)  Federal  Aviation  Rej^ulations; 

(iir)  The  certificate  hoWers  operations 
specifications; 

(iv)  All  appropriate  maintenance  and 
airworthiness  requirements  of  this 
chapter  (e.g..  parts  1.  21.  23.  25.  4.1.  45. 
47,  65.  91.  and  135  of  this  chapter);  and 

(v>The  manual  required  by  §  135.21 
of  this  chapter;  and 

(3)  Discharge  their  duties  to  meet 
appli<:able  leg^l  requirements  and  to 
maintain  safe  ooerations. 

(e)  Each  certificate  holder  must — 

(1)  State  in  the  general  policy 
provisions  of  the  manual  required  by 
«)  135.21  of  this  chapter,  the  duties, 
responsibihties.  and  authority  of 
personnel  required  or  approved  under 
paragraph  (a)  or  (b).  respectively,  of  this 
section; 

(2)  List  in  the  manual  the  names  and 
business  addresses  of  the  individuals 
assigned  to  those  positions;  and 

(3)  Notify  the  certificate-holding 
Di.slrict  Office  within  10  days  of  any 
change  in  personnel  or  any  vacancy  in 
nnv  position  listed. 

§  1 19.71    Management  personnel: 
Quaiificattons  for  operations  conducted 
under  part  135  ot  this  chapter. 

(a)  To  serve  as  Director  of  Operations 
under  §  119.69(a)  for  a  certificate  holder 
conducting  any  operations  for  which  the 
pilot  in  command  is  required  to  hold  an 
arrlirje  transport  pilot  certificate  a 
person  must  hold  an  airline  transport 
pilot  certificate  and  either: 

(1)  Have  at  least  3  years  supervisor}' 
or  managerial  experience  within  the  la.st 
B  years  in  a  position  that  exercised 
operational  control  over  any  operations 
conducted  under  part  121  or  part  135  of 
this  chapter:  or 

(2)  In  the  case  of  a  person  becoming 
Director  of  Operations — 

(i)  For  the  first  time  ever,  have  at  least 
.1  yeers  experience,  within  the  past  6 
years,  as  pilot  in  command  of  an  aircraft 
operated  under  part  121  or  part  135  of 
this  chapter. 

(ii)  In  the  case  of  a  person  with 
previous  experience  as  a  Director  of 
Operations,  have  at  least  3  years 
experience,  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(b)  To  serve  as  Director  of  Operations 
under  §  119.69(a)  for  a  certificate  holder 
that  only  conducts  operations  for  which 
the  pilot  in  command  is  required  to 
hold  a  commercial  pilot  certificate,  a 
person  must  hold  at  least  a  commennal 
pilot  certificate  with  an  instrument 
Taxing  and  either 


(1)  Have  at  least  3  years  supervisory 
or  n)anagerial  experience  within  the  last 
6  years  in  a  position  that  exercised 
operational  control  over  any  operations 
conducted  wnder  pert  121  of  part  135  of 
this  chapter  or 

(2)  In  the  case  of  a  person  becoming 
Director  of  Operations — 

(i)  For  the  first  time  ever,  have  at  least 
3  years  experience,  within  the  past  6 
years,  as  pitet  in  command  of  an  aircraft 
operated  under  part  121  or  part  135  of 
this  chapter. 

(ii)  In  the  case  of  a  person  with 
previous  experience  as  a  Director  of 
Operations,  have  at  least  3  j-ears 
experience  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(c)  To  serve  as  Chief  Pilot  under 
ti  119.69(a)  for  a  certificate  holder 
conducting  any  operation  for  which  the 
pilot  in  command  is  requited  to  hold  an 
airline  transport  pilot  certificate  n 
person  must  hold  an  airline  pilot 
certificate  with  appropriate  ratings  and 
be  qualified  to  serve  as  pilot  in 
command  in  at  least  one  aircraft  u.sed  in 
the  certificate  holder's  operation  ajid: 

(1)  In  the  case  of  a  person  becoming 

a  Chief  Pilot  for  the  first  time  ever,  have 
at  least  3  years  experience,  within  the 
past  6  years,  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(2)  In  the  case  of  a  person  with 
previous  experience  as  a  Chief  Pilot, 
have  at  least  3  years  experience  as  pilot 
in  command  of  an  aircraft  operated 
under  part  121  or  part  135  of  this 
chapter. 

(d)  To  serve  as  Chief  Pilot  under 

t»  119.69(a)  for  a  certificate  holder  that 
only  conducts  operations  for  which  the 
pilot  in  command  is  required  to  hold  a 
commercial  pilot  certificate,  a  person 
must  hold  at  least  a  rj>mmercial  {Hlot 
'  certificate  with  an  instrument  rating  and 
be  qualified  to  serve  as  pilot  in 
command  in  at  least  one  aircraft  used  in 
the  certificate  holder's  operation  and: 

(1)  In  the  case  of  a  person  becoming 

a  Chief  Pilot  for  the  first  time  ever,  have 
at  least  3  years  experience,  withiu  the 
past  6  years,  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(2)  In  the  case  of  a  person  with 
prex'ious  experience  as  a  Chief  Pilot, 
have  at  least  3  years  experience  as  pilot 
in  command  of  an  aircraft  operated 
under  part  121  or  part  135  of  this 
chapter. 

le)  To  serve  as  Director  of 
Maintenance  under  §  119.69|a)  a  person 
must  hold  a  mechanic  certificate  with 
airframe  and  power  pbnt  ratings  and 
either: 


(1)  Have  3  yearsof  experience  within 
the  past  3  years  maintaining  aircraft  as 
a  certificated  mechanic,  including,  at 
the  time  of  appointment  as  Dire<ior  of 
Maintenance,  experience  in  maintaining 
the  same  c^egory  and  class  of  ainxaft 
as  the  certificate  holder  uses;  or 

(2)  Have  3  years  of  experience  within 
the  past  3  years  repairing  aircraft  in  a 
certificated  airframe  repair  station, 
including  I  year  in  ihecapecdty  of 
approving  ain^aft  for  return  to  service. 

(ft  The  Manager  of  the  Flight 
Standards  Division  in  the  region  of  the 
certificate-holding  district  office  may 
authorize  a  certificate  holder  to  employ 
a  person  who  does  not  meet  the 
appropriate  airman,  maivagerial.  or 
supervi.sory  experiemx  requirements  of 
this  section  if  the  Manager  of  the  Flight 
Standards  Regional  Division  finds  that 
the  person  has  comparable  experien«;e. 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG. 
AND  SUPPLEMENTAL  OPERATIONS 

3.  The  authority  citation  for  part  12  J 
continues  to  read  as  follows: 

Authority:  49  (I  S.C  lOfilg).  ILSH.  40101. 
40102.  40103.  40113.  44105.  4410«.  441  It. 
44701-44717.  44722.  44'<01.  4490:«.  44M04. 
44y0h.  44')12.  44W14.  44«».'Mi.  44«;»8.  4fil0:». 
4hlO,'). 

4.  The  heading  for  part  121  is  n-viM-d 
to  read  as  set  forth  abme. 

SFAR  3S-2    [Removed] 

.'>.  Spe<;val  Federal  Aviation 
Regulation  3B-2.  Certification  and 
Operating  Requinjments  is  removed 

6.  Section  121.1  is  revised  to  r»'ad  as 
follows; 

§121.1    AppUcablUty. 

This  part  pre.s<;ril)es  rules  govcnring — 

(a)  The  domestic,  flag,  and 
supplemental  operations  of  each  pt-rsoii 
who  is  required  to  hold  an  Air  Carrier 
Certificate  or  Operating  Certificate 
under  part  119of  this  cJiapter. 

(b)  Eiuii  person  employed  or  UMid  by 
a  certificate  holder  coinducling 
operations  under  this  part  including 
maintenance,  preventive  mainteiiancn. 
and  alturatioa  of  aircraft. 

(c)  Each  person  who  applies  for 
provisional  approval  of  an  Advancwl 
Qualification  Program  curriculum. 

(  urriculum  segment,  or  portion  of  a 
curriroilura  segment  under  SFAR  No. 
58.  14  CFR  part  121 .  and  each  person 
employed  or  used  by  an  air  carrier  or 
commercial  operator  under  this  part  tn 
perform  training,  qualification,  or 
evaluation  functions  under  an 
Advanced  Qtjalification  fVouram  under 
SFAR  No.  5H. 

Jd)  Nonstop  sightseeing  flights  that 
begin  and  end  at  the  same  airport,  and 


are  conducted  within  a  25  statute  mile 
radius  of  that  airport;  however,  these 
operations  must  comply  only  with 
§§121.455  and  121.457. 

(e)  Each  person  who  is  on  board  an 
aircraft  being  operated  under  this  part. 

(0  Each  person  who  is  an  applicant 
for  an  Air  Carrier  Certificate  or  an 
Operating  Certificate  under  part  119  of 
this  chapter,  when  conducting  proving 
tests. 

7.  Section  121.2  is  added  to  read  as 
follows: 

§  121.2    Compliance  schedule  for  transition 
to  part  121. 

(a)  Applicability.  This  section  applies 
to  the  following: 

(1)  Each  certificate  holder  that 
conducts  scheduled  passenger-earn,  ing 
operations  with  airplanes  having  a 
passenger  seating  configuration  of  10-30 
seats  and  each  certificate  holder  that 
conducts  scheduled  passenger-carr\ing 
operations  in  turbojet  engine  powered 
airplanes  having  a  passenger  seating 
configuration  of  30  seats  or  fewer  that 
before  (Insert  date  30  days  after 
publication  date  of  final  rule]  was 
issued  an  air  carrier  certificate  or 
operating  certificate  and  operations 
specifications  under  the  certification 
requirements  of  part  135  of  this  chapter 
or  under  SFAR  38-2. 

(2)  Each  person  who  after  [Insert  date 
.10  days  after  publication  date  of  final 
rule)  applies  for  or  obtains  an  air  carrier 
certificate  or  operating  certificate  or 
operations  specifications  to  conduct 
operations  described  in  paragraph  (a)  of 
this  section. 

(b)  Obtaining  operations 
specifications.  Each  person  covered  by 
paragraph  (a)(1)  of  this  section  shall 
before  llnsert  date  1  year  after 
publication  date  of  final  rule]  obtain 
operations  specifications  to  conduct  its 
scheduled  operations  under  part  121  of 
this  chapter. 

(c)  Regular  or  accelerated  compliance. 
Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  each  certificate 
holder  covered  by  paragraph  (a)  of  this 
section  shall  comply  with  each 
applicable  requirement  of  part  121  of 
this  chapter  as  of  (Insert  date  1  year  after 
publication  date  of  final  rule]  or  the  date 
on  which  the  certificate  holder  is  issued 
14  CFR  part  121  operations 
specifications,  whichever  occurs  first. 

(d)  Delayed  retrofit  requirements.  No 
certificate  holder  that  is  covered  by 
paragraph  (a)  of  this  section  may  operate 
an  airplane  in  14  CFR  part  121 
operations  on  or  after  (Insert  date  1  year 
after  publication  date  of  the  final  rule] 
unless  that  airplane  meets  the  stated 
requirements: 


(1)  |2  years  after  publication  date  of 
final  rule]: 

(i)  Section  121.289.  Landing  gear 
aural  warning. 

■    (ii)  Section  121.293(a).  Ditching 
emergency  exits. 

(iii)  Section  121.308.  Lavatory  fire 
protection. 

(iv)  Section  121.310(c).(d),  (e),  and 
(h).  Floor  proximity  lighting;  emergency 
exit  handle  illumination,  and  interior 
and  exterior  emergency  lighting, 
respectively. 

(v)  Section  121.312(c),  Passenger  seat 
cushion  flammabilitv. 

(vi)  Section  121.337(b).  Protective 
breathing  equipment. 

(vii)  Section  121.340,  Floatation 
cushions. 

(2)  (4  years  after  publication  date  of 
final  rule):  Section  121.342,  pitot  heat 
indication  system. 

(e)  Sew  manufacture  requirements. 
No  certificate  holder  that  is  covered  by 
paragraph  (a)  of  this  section  may  operate 
an  airplane  in  14  CFR  part  121 
operations  that  is.and  manufactured  on 
or  after  the  date  stated  on  the  certificate 
unless  that  airplane  meets  the  stated 
requirements: 

(1)  (1  year  after  publication  date  of 
final  rule):  Section  121.311(0.  Safety 
belts  and  shoulder  harnesses. 

(2)  (4  years  after  publication  date  of 
final  rule): 

(i)  Section  121.293(b).  Takeoff 
warning  system. 

(ii)  Section  121.312(a).  Inlnrior 
materials  flammability. 

(iii)  Section  121.314.  Cargo  and 
baggage  compartments. 

(f)  .\>iv  type  certification 
requirem.ents.  No  person  may  operate  an 
airplane  for  which  the  application  for  a 
type  certificate  was  filed  after  (Insert 
date  of  publication  of  NPRM]  in  14  CFR 
part  121  operations  unless  that  airplane 
is  type  certificated  under  part  25  of  this 
chapter. 

(g)  Transition  plan.  Before  (Insert  date 
60  days  after  publication  date  of  final 
rulel  each  certificate  holder  described  in 
paragraph  (a)(1)  of  this  section  must 
submit  to  the  FAA  a  transition  plan 
(containing  a  calendar  of  events)  for 
moving  from  conducting  hs  scheduled 
operations  under  the  commuter 
requirements  of  part  135  of  this  chapter 
to  the  requirements  for  domestic  or  fiag 
operations  under  this  part.  Each 
transition  plan  must  contain  details  on 
the  following: 

(1)  Plans  for  obtaining  new  operations 
specifications  authorizing  domestic  or 
flag  operations: 

(2)  Plans  for  being  in  (  ompliance  with 
the  applicable  requirements  of  this  part 
on  or  before  (Insert  date  1  year  after  the 
publication  date  of  the  final  rule(;  and 


(3)  Plans  for  complying  with  the 
compliance  date  schedules  contained  in 
paragraphs  (d)  and  (e)  of  this  section. 

§§121.3. 121.5, 121.7, 121.9,  and  121.13 
[Removed] 

8.  Sections  121.3,  121.5,  121.7.  \2l  '\ 
and  121.13  are  removed. 

§121.4    [Amended] 

9.  Section  121.4  is  amended  bv 
removing  "S^  121.3"  wherever  it  appears 
and  adding  in  its  place  "part  119  of  this 
chapter". 

10.  Section  121.15  is  revised  to  read 
as  follows; 

§121.15    Carriage  of  narcotic  drugs, 
maritiuana,  and  depressant  or  stimulant 
drugs  or  substances. 

If  a  certificate  holder  operating  under 
this  part  permits  any  aircraft  owned  oi 
leased  by  that  holder  to  be  engaged  in 
any  operation  that  the  certificate  holder 
knows  to  be  in  violation  of  §91.19(;<)  ol 
this  chapter,  that  operation  is  a  basis  for 
suspending  or  revoking  the  certificate. 

Subpart  B— [Removed  and  Reserved) 

11.  Subpart  B  (Sections  121.21 
through  121.29)  is  removed,  and  rd.' 
subpa.n  heading  is  reserved. 

Subpart  C — [Removed  and  Reser\'ed] 

12.  Subpart  C  (§§  121.41  through 
121.61)  is  removed  and  the  subpart 
headiiia  is  reserved. 

Subpart  D— [Removed  and  Reserved) 

13.  Subpart  D  (i!§  121.71  through 
121.83)  is  removed  and  the  subpart 
heading  is  reserved. 

14.  Section  121.141  is  amended  by 
revising  the  section  heading;,  par.nijr.ip!-! 
(a),  and  the  introductory  te.xt  of 
paragraph  lb)  to  read  as  follows: 

§121.141    Airplane  flight  manual. 

(a)  Each  certificate  holder  shai!  ke<-;j 
a  current  approved  airplane  flight 
manual  for  each  type  of  aircraft  tl;,ii  ;! 
operates  except  for  nontransport 
category  airplanes  certifit  ated  beio.-i? 
lanuary  1.  1965. 

(b)  In  each  airplane  identified  in 
paragraph  (a)  of  this  section,  the 
certificate  holder  shall  car.*-)  either  ::;e 
manual  required  by  §  121.133.  if  it 
contains  the  information  required  tor 
the  applicable  flight  manual  and  this 
information  is  clearly  identified  as  ilii;!;! 
manual  requirements,  or  an  approved 
.\irplane  .Manual.  If  the  certificate 
holder  elects  to  carry  the  manual 
required  bv  t;  121.133.  he  may  revise  th" 
operating  procedures  sections  anci 
modify  the  presentation  of  perfonna::!  •• 
data  from  the  applicable  flight  ma:ni n 

if  the  revised  operating  procedures  an.: 


15290  Federal  Register  /  Vol.  60.  No.  60  /  VVedpesddy.  March  Z9.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Proposed  Rules  16291 


^C 


tnndified  perforoian<;e  (tale  presentation 


15.  Section  121.157  is  ameiuied  by 
rt- vising  parayjraphs  (b)  and  (e)  and  bv 
adding  a  new  paragraph  (0  to  read  a» 
tollows: 

§121.157    Aircraft  certifieatioa  an* 
equipment  requirements. 
.  •         •         •         • 

(I.)  Airplanes  certificated  after  fime 
J(l.  1942.  Except  as  provided  in 
paragraphs,  (t),  (d).  (e).  and  (f)  of  this 
sH.tioii,  no  certificate  holder  may 
Ojinriite  an  airptane  that  was  type      • 
(trtifiiated  after  fune  .10.  1942.  unless  it 
is  ( ertificated  as  a  transport  category 
iiirplnne  and  meets  the  requirements  of 
t;  IJl.  173(a).  (b).(d).  and  (e). 
•         •        •        *        • 

|e)  Commuter  category  and 
[)rrdecessor  airplanes.  Except  as 
[irovided  in  paragraphs  (c)  and  (d)  of 
this  section,  no  certificate  holder  may 
operate  a  nontransport  categor\  airplane 
t\  pe  certificated  after  December  31. 
i9B4.  under  this  part,  unless  it  meets 
the  applicable  requirements  of 
t*  121.173(a}.  (b),  (d).  and  (e)  and  was 
tvpe  certificated  in  the  commuter 
(  alegory  or  meets  one  of  the  following 
rfcjuirements: 

( 1 )  The  airplane  was  type  certificated 
III  the  normal  categor>  before  |uly  1. 
l'»7U.  and  meets  special  v;onditions 
issued  by  the  Administrator  for 
airplanes  intended  for  use  in  operations 
under  part  115  of  this  chapter. 

(2)  The  airplane  was  type  certificated 
in  the  normal  category  before  July  19. 
1070.  and  meets  the  additional 
airworthiness  standards  in  SF.\R  .No. 

2  H.  14  CFR  part  23. 

(3)  The  airplane  wa.s  type  ( ertificated 
in  the  norma!  cntegor\-  and  meets  the 
additional  airworthiness  standards  in 
n[)pendix  A  of  part  135  of  this  chapter 

(4)  The  airplane  was  type  certificated 
in  the  normal  categor\  and  compHes 
with  either  section  l.(a)  or  l.(b)of  SFAR 
No  41.  14  CFR  part  21. 

(0  \ewly  type  certificated  airplanes 
No  person  may  operate  an  airplane  for 
which  the  application  for  a  type 
(  ertificate  is  suhmitted  after  jlnstrrf 
publication  date  of  NPRMj  unless  the 
airplane  is  type  certificated  under  part 
2.")  of  this  chapter. 

Ifi.  Section  121.159  is  revised  to  rend 
as  follows: 

§121.159    Singto-«ngjne  airplanes 
prohibited. 

No  certificate  holder  may  operate  a 
single-engine  airplane  under  this  part 

17.  Section  121.163  is  ameruled  by 
revising  paragraphs  (a),  (b).  and  (c)  and 


the  introductory-  text  of  paragraph  (d)  to 
read  as  follows: 

§121.163    Airplane  proving  tests. 

(a)  Initial  airplane  proving  tests.  No 
person  may  operate  an  airplane  not 
before  proven  for  use  in  a  kuiMt  of 
operation  under  this  part  unless  aa 
airplane  of  that  type  has  had.  in 
addition  to  the  airplane  certification 
tests,  at  least  IfK)  hours  of  proving  tests 
acceptable  to  the  Administrator, 
including  a  representative  number  of 
flights  into  en  route  airports.  The 
requirement  for  at  least  100  hours  of 
proving  tests  may  be  reduced  by  the 
Administrator  if  the  Admini.strator 
determine*  that  a  satisfactory  level  of 
proficiency  has  been  demonstrated  to 
justify  the  reduction.  At  least  10  hours 
of  proving  flights  must  be  flown  at 
night;  these  tests  are  irreducible. 

(b)  Proving  tests  for  kinds  nf 
opffrations.  Unless  otherwise  authorized 
bv  the  Administrator,  for  each  type  of 
airplane,  a  certificate  holder  mu.st 
conduct  at  least  50  hours  of  proving 
tests  acceptable  to  the  Administrator  for 
each  kind  of  operation  it  intends  to 
conduct,  including  a  representative 
number  of  flights  into  en  route  airports 

(c)  Proving  tests  for  matenaJly  altered 
airplanes.  Unless  otherwise  authorized 
bv  the  Administrator,  for  each  type  of 
airplane  that  is  materially  altered  in 
design,  a  certificate  holder  must 
conduct  at  least  50  hours  of  proving 
tests  acceptable  to  the  Administrator  for 
each  kind  of  operation  it  intends  to 
conduct  with  that  airplane,  including  a 
representative  number  of  flights  into  en 
route  airports. 

(d)  Definition  of  materially  altered. 
For  the  purposes  of  paragraph  (c)  of  this 
section,  a  type  of  airplane  is  considered 
to  be  materially  altered  in  design  if  the 
alterations  include — 

•         *         •        *        * 

18.  Subpart  I  is  amended  by  removing 
the  words  'transport  category" 
wherever  they  appear. 

IH.A.  Paragraphs  (al  through  (e)  of 
I)  121.173  are  revised  to  read  as  follows: 

§121.173    General. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  certificate  holder 
operating  a  reciprocating-engine- 
powered  airplane  shall  comply  with 

t?i!)  121.173  through  121.187. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  se(.tion.  each  certificate  holder 
operating  a  turbine-engine-povvered 
airplane  shall  comply  with  the 
applicable  provisions  of  <?*}  121. 189 
through  121.197.  except  that  when  it 
operates  a  turho-propeller-povvered 
airplane  type  certificated  after  .\ugust 
29.  1959.  but  previously  type 


certificated  with  the  same  number  of 
reciprocating  engines,  it  may  comply 
with  t?**  121.175  through  121. ia7. 

(c)  Each  certificate  holder  o{.)eniting  a 
large  nonlransport  category  airplane 
tvpe  certificated  before  January  1.  19fi."). 
shall  tojnply  with  ^4)  121199  "through 
121.205  and  any  determination  ol 
compJiance  must  be  ba.sed  only  on 
approved  performance  data. 

(d)  The  performance  data  in  the 
Airplane  Flight  Manual  applies  in 
determining  compliance  with 

t?i}  121.175  through  121.197.  Where 
conditions  are  different  from  those  on 
which  the  performance  data  is  basfd. 
compliance  is  determined  by 
interpolation  or  by  computing  tht-  • 
effects  of  changes  in  the  specifi(. 
variables  if  the  results  of  the 
interpolation  or  computations  are 
sub.stantially  as  accurate  as  the  results  of 
direct  tests. 

(e)  Lxcept  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may  take 
off  a  reciprocating  engine  powered 
airplane  at  a  weight  that  is  more  than 
the  allowable  weight  for  the  runway 
being  used  (determined  under  the 
runway  takeoff  limitations  of  the 
transport  category  operating  rules  of  14 
CFR  part  121.  subpart  I)  after  taking  into 
account  the  temperature  operating 
correction  factors  in  the  applicable 
Airplane  Flight  Manual. 

•  *         *         «         ■ 

19.  Section  121.175  is  aniended  b\ 
revising  the  section  heading  and  addiug 
a  new  paragraph  (f)  to  read  as  follows: 

§  121.175    Airplanes:  Reciprocating  engine 
powered:  Weight  limitations. 

•  »         •         •         • 

(0  This  section  does  not  appl>  to  large 
nontransport  category  airplanes 
operated  under  §  121.173(c). 

20.  Section  121.177  is  amended  by 
revising  the  se<:tion  heading  and  addini^ 
a  new  paragraph  (r)  to  rend  as  follous- 

§  121.177    Airplanes:  Reciprocating  engine 
powered:  Takeofi  limitations. 

•  *  *  *  « 

(c)  This  section  does  not  apply  to 
large  nontransport  category  airplanes 
operated  under  <?  121.173(c). 

21.  Section  121  179  is  amended  by 
revising  the  section  heading  and  addiim 
a  new  paragraph  (c)  to  read  as  follous 

§  121.179    Airplanes:  Reciprocating  engine 
powered:  En  route  limitations:  att  engines 
operating. 

((.)  This  section  does  not  apply  to 
large  nontransport  category  airplanes 
operated  under  *%  121.17  !((.). 

22.  Section  121.181  is  amended  bv 
revising  the  section  heading  and  adding 
a  new  paragraph  (d)  to  read  as  follows; 


§  121.181    Airplanes:  Reciprocating  engine 
powered:  En  route  limitations:  One  engine 
inoperative. 

•  •         ♦         •         • 

(d)  This  section  does  not  appiv  to 
large  nontransport  categon*  airplanes 
operated  under  §  121.173(c). 

23.  Section  121.185  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  121.185    Airplanes:  Reciprocating  engine 
powered:  Landing  limitations:  Destination 
airport. 

«         •         *         » 

(c)  This  section  does  not  appl\  to 
large  nontransport  category  airplanes 
operated  under  §  121.173(c). 

24.  Section  121.187  is  amended  by 
revising  the  section  heading, 
designating  the  existing  text  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  121.187    Airplanes:  Reciprocating  engine 
powered:  Landing  limitations:  Alternate 
airport. 

*  •         «         *         • 

(b)  This  section  does  not  applv  to 
large  nontransport  category  airplanes 
operated  under  §  121.173(c). 

25.  Section  121.211  is  revised  to  read 
as  follows: 

§121.211     Applicability. 

(a)  This  subpart  prescribes  special 
airworthine.ss  requirements  applicable 
to  certificate  holders  as  stated  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  airplane  type 
certificated  under  Aero  Bulletin  7A  or 
part  4  of  the  Civil  Air  Regulations  in 
effect  before  November  1,  1946  must 
meet  the  special  airworthiness 
requirements  in  §§  121.215  through 
121.283. 

(c)  Each  certificate  holder  must 
comply  with  the  requirements  of 
ijij  121.285  through  121.291. 

(d)  If  the  Administrator  determines 
that,  for  a  particular  model  of  airplane 
used  in  cargo  service,  literal  compliance 
with  any  requirement  under  paragraph 
(b)  of  this  section  would  be  extremelv 
difficult  and  that  compliance  would  not 
contribute  materially  to  the  objective 
sought,  he  may  require  compliance  onlv 
with  those  requirements  that  are 
necessary  to  accomplish  the  basic 
objectives  of  this  part. 

(e)  No  person  may  operate  under  this 
part  a  nontransport  category  airplane 
type  certificated  after  December  31. 
1964  unless  the  airplane  meets  the 
special  ainvorlhiness  requirements  in 

*}  121.293. 


§121.213    [Removed  and  Reserved] 

26.  Section  121.213  is  removed  and 
reserved. 

27.  Section  121.285  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  1 2 1 .  285    Carriage  of  cargo  i  n  passenger 
cargo  compartments. 

(a)  Except  as  provided  in  paragraph 
(b).  (c).  or  (d)  or  this  section,  no 
certificate  holder  may  carr\-  cargo  in  the 
passenger  compartment  of  an  airplane 

•  *         «        •        # 

(d)  Cargo  may  be  carried  anywhere  in 
the  passenger  compartment  of  a 
nontransport  category  airplane  type 
certificated  after  December  31,  1964,  in 
an  approved  cargo  rack,  bin.  or 
compartment  installed  in  or  on  the 
airplane  or  if  it  is  carried  in  accordance 
with  paragraphs  (c)(1)  through  (c)(5)  of 
this  section. 

§121.289    [Amended] 

28.  Section  121.289(a)  introductory 
text  is  amended  by  removing  the  worti 
•large." 

29.  Section  121.291  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  the  introductory  text 
of  paragraph  (c)  to  read  as  follows: 

§  121.291     Demonstration  of  emergency 
evacuation  procedures. 

•  »•♦,• 

(b)  Each  certificate  holder  conducting 
operations  with  airplanes  with  a  seating 
capacity  of  more  than  44  passengers 
must  conduct  a  partial  demonstration  ot 
emergency  evacuation  procedures  in 
accordance  with  paragraph  (c)  of  this 
section  upon: 

•  •         •         »         » 

(<.)  In  conducting  the  partial 
demonstration  required  by  paragraph  (hi 
of  this  section,  each  certificate  holder 
must: 

■         •         •         •         • 

AO.  A  new  ii  121.293  is  added  to  read 
as  follows: 

§121.293    Special  airworthiness 
requirements  for  nontransport  category 
airplanes  type  certificated  after  December 
31.  1964. 

(a)  .No  person  may  operate  a 
nontransport  category  airplane  type 
certificated  after  Decembt^r  31.  1964. 
unless  the  airplane  meets  the 
requirements  for  ditching  emergem  \ 
exits  in  tj  23.807(e)  of  this  chapter. 

(b)  No  c:ertificate  holder  mav  operate 
a  nontransport  category  airplane 
manufactured  after  llnsert  date  4  vear» 
after  publication  date  of  final  rule! 
unless  the  airplane  contains  a  takeoff 
warning  system  that  meets  the 
requirements  of  §  25.703.  However,  the 


takeoff  warning  s>  stem  does  not  have  to 
cover  any  device  for  which  it  can  be 
demonstrated  that  takeoff  with  that 
device  in  the  most  adverse  position 
would  not  create  a  hazardous  c  ondition 

§121.308    [Amended] 

31.  Section  121.,'iOH  isamendedi.y 
removing  thevvords  "transport 
categorv"  in  paragraphs  (a)  and  (hi 

32.  Section  121.309  is  aniended  In 
revising  paragraphs  (c)(7).  (dldl,  and  iel 
to  read  as  follows; 

§121.309    Emergency  equipment. 

(cj  *    •    * 

(7)  At  least  two  of  the  required  hand 
fire  extinguisher  installed  in  passenger- 
carrying  airplanes  must  (  ontain  Halon 
1211  (bromochlorofiuoromethane)  or 
equivalent  as  the  extinguishing  agent 
At  least  one  hand  fire  extinguisher  n 
the  passenger  compartment  must 
contain  Halon  1211  or  equivalent 

*  •         *         •         * 

(d)  First  aid  and  nner^cncv  tv.fdirnl 
equipment  and  protective g/oies  ( 1 1 F or 
treatment  of  injuries  or  medical 
emergencies  that  might  occur  during 
flight  time  or  in  minor  ace  idents  eat  h 
passenger-carrying  airplane  must  ha\e 
the  following  equipment  that  meets  the 
spec.ifications  and  requirements  of 
apnendix  .\  of  this  part: 

(i)  .Approved  first  aid  kits  and 
(ii)  For  airplanes  requiring  n  flight 
attendant,  an  e.mergency  m"di(  a!  kit 

•  "♦••» 

(e)  Crash  a\.  Each  airplane  witti  a 
separate  flight  deck  and  !o<  kahle  door 
must  be  equipped  with  a  i  rasli  a\. 

•  •  •  «  • 

3.3-.  See  tion  121.310  is  anu-nded  h\ 
revising  paragraph  (d)(2)(il  and 
paragraph  (f)  intmdui  tory  text  to  read  as 
tollows: 

§121,310    Additional  emergency 
equipment. 


Id 


(i)  Be  operable  iiiaiiuaii>  both  from 
the  flight  crew  station  and.  tor  .lirplanes 
on  which  a  fligt-.t  attendant  is  requirt'd 
from  a  point  in  the  passenger 
( ompartment  that  is  readily  at  cessilile 
to  a  normal  flight  attendant  seat; 

(tl  Emergency  exit  or<  fs>  Lx(  ept  tor 
nontransport  category  airplanes 
(ertificated  after  December  :il.  l'»f.4 
access  to  emergency  exits  nufst  be 
pro\  ided  as  follows  for  e.t<  h  p.is-senger- 
i  arrying  airplane: 

•  «  «  •  « 

.*4.  St^ction  121. .112  is  ,i;iien(i«'ji  ti\ 
aiidiiig  the  wonls  'triinsport  « ategorv 
tifton-  the  word  "airpLities"  in 


UMI 
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»« 


paragraph  (b)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§121.312    Materials  for  compartm«nt 
interiors. 

•  •         *       '  •         * 

(c)  For  nontransport  category 
airplanes  type  certificated  after 
December  31,  1964.  after  [Insert  date  2 
years  after  effective  date  of  final  rule)  or 
after  the  seat  cushion  is  replaced, 
whichever  occurs  first,  each  seat 
cushion,  except  those  on  flight 
crewniember  seats,  in  any  compartment 
occupied  by  crew  or  passengers  must 
comply  with  the  requirements 
pertaining  to  fire  protection  of  seat 
cushions  in  §  25.853(c)  of  this  chapter, 
effective  November  2fi,  1984,  and 
appendix  F  to  part  25  of  this  chapter, 
effective  November  26.  1984.  The 
Administrator  may  grant  a  deviation 
from  this  requirement  for  up  to  an 
additional  2  years  if  he  finds  that  it  is 
justified  by  an  integral-seat  cushion 
configuration. 

35.  Section  121.313(f)  is  revised  to 
read  as  follows: 

§121.313    Miscellaneous  equipment. 

•  «         •         •         • 

(f)  A  door  between  the  passenger  and 
pilot  compartments,  with  a  locking 
means  to  prevent  passengers  from 
opening  it  without  the  pilofs 
permission,  except  that  nontransport 
category  airplanes  certificated  after 
December  31.  1964.  without  a  door  are 
not  required  to  comply  with  this 
paragraph. 

•  •        *        *  '       • 

36.  Section  121.337  is  amended  by 
removing  the  words  "transport 
categon,"  from  the  introductory  text  in 
paragraph  (b)  and  by  revising  paragraph 
(b)(9)(iv)  to  read  as  follows: 

§  121.337    Protective  breathing  equipment. 

•  •  •  •  * 

(bj*   *   • 

(9)*    *    * 

(iv)  Except  airplanes  having  a 
passenger-seating  configuration  of  fewer 
than  20  passenger  seats,  excluding  any 
required  crewniember  seat,  and  a 
payload  capacity  of  7.500  pounds  or 
less,  in  each  passenger  compartment, 
one  located  within  3  feet  of  each  hand 
fire  extinguisher  required  by  §  121.309. 
except  that  the  Administrator  may 
authorize  a  deviation  allowing  locations 
of  PBE  more  than  3  feet  from  required 
hand  fire  extinguisher  locations  if 
special  circumstances  exist  that  make 
compliance  impractical  and  the 
proposed  deviation  provides  an 
equivalent  level  of  safety. 


37.  Section  121.340  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  121.340    Emergency  flotation  noeans. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  an  airplane  in  any  overwater 
operation  unless  it  is  equipped  with  life 
preservers  in  accordance  with 
§  121.339(a)(1)  or  with  an  approved 
flotation  means  for  each  occupant.  This 
means  must  be  within  easy  reach  of 
each  seated  occupant  and  must  be 
readily  removable  from  the  airplane. 


§121.342    [Amended] 

38.  Section  121.342  is  amended  by 
adding  the  words  "or  a  nontransport 
category  airplane  type  certificated  after 
December  31.  1964.  "after  the  word 
"airplane"  in  paragraph  (a). 

§121.343    (Amended] 

39.  Section  121.343  is  amended  by 
revising  the  section  heading  to  read 
"Flight  recorders:  Airplanes  with  a 
payload  capacity  of  more  than  7.500 
pounds." 

40.  Section  121.344  is  added  to  read 
as  follows: 

§  121.344    Flight  recorders;  Airplanes  with 
a  payload  capacity  ol  7,500  pounds  or  less. 

No  person  may  operate  an  airplane 
with  a  payload  capacity  of  7.500  pounds 
or  less  unle.ss  it  meets  the  requirements 
for  flight  recorders  in  §  135.152  of  this 
chapter. 

41.  Section  121.356  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  121.356    Traffic  Alert  and  Collision 
Avoidance  System. 

***** 

(c)  The  appropriate  manuals  required 
by  §  121.131  shall  contain  the  following 
information  on  the  TCAS  II  System  or 
TCAS  1  System,  as  appropriate,  as 

required  by  this  section: 

***** 

41.  Section  121.357  is  amended  by 
revising  paragraph  (a)  and  introductory 
text  of  paragraph  (c)  to  read  as  follows: 

§  121.357    Airborne  weather  radar 
equipment  requirements. 

(a)  No  person  may  operate  any 
airplane  (except  C-46  type  airplanes) 
unless  approved  airborne  weather  radar 
equipment  has  been  installed  in  the 
airplane. 
»       '•        *        »        • 

(c)  Each  person  operating  an  airplane 
required  to  have  approved  airborne 
weather  radar  equipment  installed  shall, 
when  using  it  under  this  part,  operate  it 
in  accordance  with  the  following: 


42.  Section  121.359  is  amended  by 
revising  paragraphs  (al.  fbl.  and  (<:)  to 
read  as  follows: 

§  1 21 .359    Cockpit  voice  recorders. 

(a)  No  certificate  holder  may  operate 
a  turbine-powered  airplane  or  a  large 
pressurized  airplane  with  four 
reciprocating  engines  unless  an 
approved  cockpit  voice  recorder  is 
installed  in  that  airplane  and  is  operated 
continuously  from  the  start  of  the  use  of 
the  checklist  (before  starting  engines  for 
the  purpose  of  fiight)  to  completion  of 
the  final  checklist  at  the  termination  of 
the  flight. 

(b)  The  cockpit  voice  recorder 
required  by  this  section  for  a  turbine- 
powered  airplane  having  a  passenger 
seating  configuration  of  10  to  19  seats 
and  a  maximum  payload  capacity  of 
7.500  pounds  or  less  must  comply  with" 

'the  following  application  standards: 
§  23.1457(a)(1)  and  (2),  (b),  (c).  (d).  (e). 
(f).  and  (g):  or  §  25.1457(a)(1)  and  (2). 
(b),  (c),  (d),(e),  (f).and(g)ofthis 
chapter,  as  applicable. 

(c)  E.xcept  as  provided  in  paragraph 
(b),  the  cockpit  voice  recorder  required 
by  this  section  must  meet  the  following 
application  standards: 

(1)  The  requirements  of  §25.1457  of 
this  chapter. 

(2)  Each  recorder  container  must— 
(i)  Be  either  bright  orange  or  bright 

yellow: 

(ii)  Have  reflective  tape  affixed  to  the 
external  surface  to  facilitate  its  location 
under  water:  and 

(iii)  Have  an  approved  underwater 
locating  device  on  or  adjacent  to  the 
container  which  is  secured  in  such  a 
manner  that  they  are  not  likely  to  be 
separated  during  crash  impact,  unless 
the  cockpit  voice  recorder,  and  the  flight 
recorder  required  by  §  121.343.  are 
installed  adjacent  to  each  other  in  such 
a  manner  that  they  are  not  likely  to  be 
separated  during  crash  impact. 
***** 

43.  Section  121.380  is  amended  by 
revising  paragraphs  (a)  introductorv 
text.(a)(2)(i).(a)(2)(ii).(a)(2)(v). 
(a)(2)(vi).  (b)(1).  and  (b)(2)  to  read  as 
follows: 

§  121.380    Maintenance  recording 
requirements. 

(a)  Each  certificate  holder  shall  keep 
(using  the  system  specified  in  the 
manual  required  in  §  121.369)  the 
following  records  for  the  periods 
specified  in  paragraph  (b)  of  this 
section; 
***** 

(2)*    •    • 

(i)  The  total  time  in  service  of  the 
airframe,  engine,  and  propeller. 


UMI 


(ii)  The  current  status  of  life-limited 
parts  of  each  airframe,  engine,  propeller, 
and  appliance. 
•         •  ^     •        •        » 

(v)  The  current  status  of  applicable 
•lirworthiness  directives,  including  the 
(late  and  methods  of  compliance,  and.  if 
the  airworthiness  directive  involves 
recurring  action,  the  time  and  date 
u  hen  the  next  action  is  required. 

(vi)  A  list  of  current  major  alterations 
to  each  airframe,  engine,  propeller,  and 
.ippliance. 

(b)*   *   • 

( 1 )  E.xcept  for  the  records  of  the  last 
(omplete  overhaul  of  each  airframe, 
fngine.  propeller,  and  appliance,  the 
records  specified  in  paragraph  (a)(1)  of 
this  section  shall  be  retained  until  the 
work  is  repeated  or  superseded  by  other 
work  or  for  one  year  after  the  work  is 
jx'rfonned. 

(2)  The  records  of  the  last  complete 
overhaul  of  each  airframe,  engine, 
propeller,  and  appliance  shall  be 
retained  until  the  work  is  superseded  by 
work  of  equivalent  scope  and  detail. 
***** 

44.  Sec;tion  121.391  is  amended  by 
u'designating  paragraphs  (a)(2)  and 
(a)(3)  as  paragraphs  (a)(3)  and  (a)(4). 
respe«;tively:  by  revising  paragraphs  (a) 
introductory  text  and  (a)(1):  by  adding  a 
new  paragraph  (a)(2);  and  by  removing 
paragraph  (e)  to  read  as  follows: 

§  1 2 1 .391     Flight  attendants. 

(a)  Each  certificate  holder  shall 
provide  at  least  the  following  flight 
attendants.on  each  passenger-carrying 
airplane  used: 

(1)  For  airplanes  having  a  maximum 
payload  capacity  of  more  than  7.500 
pounds  and  having  a  .seating  capacity  of 
more  than  9  but  less  than  51 
passengers — one  flight  attendant. 

(2)  For  airplanes  having  a  maximum 
payload  capacity  of  7,500  pounds  or  less 
.ind  having  a  seating  capacity  of  more 
than  19  but  less  than  51  passengers — 
ont!  flight  attendant. 
***** 

4,'i.  Section  121.393  is  added  to  read 
.IS  follows: 

§  121.393    Crewmember  requirements  at 
stops  where  passengers  remain  on  board. 

.At  stops  where  passengers  remain  on 
board,  the  certificate  holder  must  meet 
!iie  following  requirements; 

(a)  Certificate  holders  who  are  not 
rt'(|uired  to  use  a  flight  attendant  under 
*»  1:^1. 391(a)  must  have  on  board  a 
person  who  is  qualified  in  the 
'•mtr^ency  evacuation  procedures  for 
that  airt:raft  as  required  in  §  121.417. 
That  person  must  be  identified  to  the 
!»iissengers. 


(b)  If  flight  attendants  are  required, 
but  the  number  of  flight  attendants 
remaining  on  board  is  fewer  than 
required  by  §  121.391(a).  the  certificate 
holder  must  meet  the  following 
requirements: 

(1)  The  certificate  holder  must  ensure 
that  the  airplane's  engines  are  shut 
down  and  at  least  one  floor-level  exit 
remains  open  to  provide  for  passenger 
deplaning. 

(2)  The  number  of  flight  attendants  on 
board  must  be  at  least  half  the  number 
required  by  §  121.391(a).  rounded  down 
to  the  next  lower  number  in  the  case  of 
fractions,  but  never  fewer  than  one. 

(3)  The  certificate  holder  may 
substitute  for  the  required  flight 
attendants  other  persons  qualified  in  the 
emergency  evacuation  procedures  for 
that  aircraft  as  required  in  §  121.417.  if 
these  persons  are  identified  to  the 
passengers. 

(c)  If  only  one  flight  attendant  or  other 
qualified  person  is  on  board  during  a 
stop,  that  flight  attendant  or  other 
qualified  person  shall  be  located  in 
accordance  with  the  certificate  holder's 
FAA -approved  operating  procedures.  If 
more  than  one  flight  attendant  or  other 
qualified  person  is  on  board,  the  flight 
attendants  or  other  qualified  persons 
shall  be  spaced  throughout  the  cabin  to 
provide  the  most  effective  assistance  for 
the  evacuation  in  case  of  an  emergency. 

§121.435    [Removed] 

46.  Section  121.435  is  removed. 

47.  Seclion  121.463  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)  to  read 
as  follows: 

§  1 21 .463    Aircraft  dispatcher 
qualifications. 

(a)  *   *   * 

(2)  Operating  familiarization 
consisting  of  at  least  5  hours  observing 
operations  under  this  part  from  the 
flight  deck  or.  for  airplanes  without  an 
observer  seat  on  the  flight  deck,  from  a 
forward  passenger  seat  with  headset  or 
speaker.  This  requirement  may  be 
reduced  to  a  minimum  of  2'/^  hours  by 
the  substitution  of  one  additional 
takeoff  and  landing  for  an  hour  of  flight. 
.■\  person  may  serve  as  an  aircraft 
dispatcher  without  meeting  the 
requirement  of  this  paragraph  (a)  for  90 
days  after  initial  introduction  of  the 
airplane  into  operations  under  this  part. 
***** 

(c)  No  certific^ite  holder  conducting 
domestic  or  flag  operations  may  use  any 
person,  nor  may  any  person  serve,  as  an 
aircraft  dispatcher  unless  within  the 
pre<;i!ding  12  calendar  months  the 
ain:raft  dispatcher  has  satisfactorily 
completed  operating  familiarization 
cotisjsling  of  at  least  5  hours  olwerviiig 


operations  under  this  part,  in  one  of  the 
types  of  airplanes  in  each  group  to  be 
dispatched.  This  observation  shall  be 
made  from  the  flight  deck  or.  for 
airplanes  without  an  observer  seat  on 
the  flight  deck,  from  a  fonvard 
passenger  seat  with  headset  or  speaker. 
The  requirement  of  this  paragraph  (a) 
may  be  reduced  to  a  minimum  of  2V2 
hours  by  the  substitution  of  one 
additional  takeoff  and  landing  for  an 
hour  of  flight.  The  requirement  of  this 
paragraph  (a)  may  be  satisfied  by 
observation  of  5  hours  of  simulator 
training  for  each  airplane  group  in  one 
of  the  simulators  approved  under 
§  121.407  for  the  group.  However,  if  the 
requirement  of  this  paragraph  (a)  is  met 
by  the  use  of  a  simulator,  no  reduction 
in  hours  is  |>ermitted. 


§§  121.557  and  121.559    [Removed] 

48.  Sections  121.557  and  121.559  are 
removed. 

49.  Sec.tion  121.571  is  amended  by 
adding  a  new  paragraph  (a)(l)(v)  and  by 
revising  the  introductory  text  of 
paragraph  (a)(3)  to  read  as  follows: 

§  121.571  Briefing  passengers  befora  take- 
off. 

(a)  •    *  • 
(D*   •  * 

(v)  On  operations  that  do  not  use  a 
flight  attendant,  the  following 
additional  information: 

(A)  The  placement  of  seat  backs  in  an 
upright  position  before  takeoff  and 
landing. 

(B)  Location  of  survival  equipment. 

(C)  If  the  flight  involves  operations 
above  12.000  MSL.  the  normal  and 
emergency  use  of  oxygen. 

(D)  Location  and  operation  of  fire 
extinguisher. 
***** 

(3)  Except  as  provided  in  par.igraph 
(a)(4)  of  this  section,  before  each  takeoff 
a  required  crewmember  assigned  to  the 
flight  shall  conduct  an  individual 
briefing  of  each  person  who  may  need 
the  assistance  of  another  person  to  move 
expeditiously  to  an  exit  in  the  event  of 
an  emergency.  In  the  briefing  the 
required  crewmember  shall — 
***** 

50.  Section  121.578(b)  introductory 
text  is  revised  to  read  as  follows: 

§121.578    Cabin  ozone  concentration. 

***** 

(b)  Exc-ept  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  no  certificate 
holder  may  operate  an  airplane  above 
the  following  flight  levels  unless  it  is 
successfully  demonstrated  to  tlie 
Administrator  that  the  concentration  of 
ozone  inside  the  cabin  will  not  e.xceed — 
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51.  Section  121.581  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  1 21 .581    Forward  observer's  seat:  En 
route  inspections. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  certificate  holder 
shall  make  available  a  seat  on  the  flight 
deck  of  each  airplane,  used  by  it  in  air 
commerce,  for  occupancy  by  the 
Administrator  while  conducting  en 
route  inspections.  The  location  and 
equipment  of  the  seat,  with  respect  to  its 
suitability  for  use  in  conducting  en 
route  inspections,  is  determinod  by  the 
Administrator. 
•        *        •        •        * 

(c)  For  any  airplane  that  does  not  have 
an  observer  seat  on  the  flight  deck,  the 
certificate  holder  must  provide  a 
forward  passenger  seat  with  headset  or 
speaker  for  occupancy  by  the 
Administrator  while  conducting  en 
route  inspections. 

§121.583    [Amended] 

.S^.  Section  121.583(a)  is  amended  by 
removing  the  reference  to  ",121. 161,.'" 

53.  Section  121.590  is  amended  by 
revising  paragraph  (a)  and  (b)  to  read  as 
follows:  paragraph  (b)  to  read  as  follows: 

§121.590    Use  of  certificated  land  airports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  or  unless  othenvise 
authorized  by  the  Administrator,  no  air 
carrier,  and  no  pilot  being  used  by  an 
air  carrier  may,  in  the  conduct  of 
operations  governed  by  this  part, 
operate  an  aircraft  into  a  land  airport  in 
any  State  of  the  United  States,  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States,  unless 
that  airport  is  certificated  under  part 
139  of  this  chapter.  However,  an  air 
carrier  may  designate  and  use  as  a 
required  alternate  airport  for  departure 
or  destination  an  airport  that  is  not 
certificated  under  part  139  of  this 
chapter. 

(b)  Certificate  holders  conducting, 
passenger-carrying  operations  with 
airplanes  designed  for  less  than  31 
passenger  seats  may  operate  those 
airplanes  into  airports  not  certificated 
under  part  139  of  this  chapter  if  the 
following  conditions  are  met: 

(1)  The  airport  is  adequate  for  the 
proposed  operation,  considering  such 
items  as  size,  surface,  obstructions,  and 
lighting. 

(2)  For  an  airplane  carrying 
passengers  at  night,  the  pilot  may  not 
take  off  from,  or  land  at,  an  airport 
unless — 

(i)  The  |)ilot  has  determined  the  wind 
direction  from  an  illuminated  wind 
direction  indicator  or  local  ground 
communications  or,  in  the  case  of 


takeoff,  that  pilots  personal 
observations:  and 

(ii)  The  limits  of  the  area  to  be  used 
for  landing  or  takeoff  are  clearly  shown 
bv  boundary  or  runway  marker  lights.  If 
the  area  to  be  used  for  takeoff  or  landing 
is  marked  by  flare  pots  or  lanterns,  their 
use  must  be  approved  by  the 
Administrator. 

54.  Section  121.703  is  amended  by 
revising  paragraphs  (n)(12)  and  (0  to 
read  as  follows: 

§  121.703    Mectianical  reliability  reports. 

(a)  *  •  * 

(12)  An  unwanted  landing  gear 
extension  or  retraction,  or  an  unwanted 
opening  or  closing  of  landing  gear  doors 

during  Hight; 

•  *         *         *        • 

(f)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Farts  Manufacturer  Approval,  or  a 
Technical  Standard  Order 
Authorization,  or  that  is  the  licensee  of 
a  type  certificate  holder,  need  not  report 
a  failure,  malfunction,  or  defect  under 
this  section  if  the  failure.  malfunc:tion. 
or  defect  has  been  reported  by  it  under 
§21.3  of  this  chapter  or  under  the 
accident  reporting  provisions  of  14  CFR 
part  830. 

*  ft         *         •        • 

55.  Section  121.713  is  revised  to  read 
as  follows: 

§121.713     Retention  of  contracts  and 
amendments:  Commercial  operatorstio 
conduct  intrastate  operations  for 
compensation  or  hire. 

(a)  Each  commercial  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  shall  keep  a  copy 
of  each  written  contract  under  which  it 
provides  services  as  a  commercial 
operator  for  a  period  of  at  least  1  \ear 
after  the  date  of  e.xecution  of  the 
contract.  In  the  case  of  an  oral  contract, 
it  shall  keep  a  memorandum  stating  its 
elements,  and  of  any  amendments  to  it, 
for  a  period  of  at  least  one  year  after  the 
execution  of  that  contrac:t  or  change. 

(b)  Each  commercial  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  shall  submit  a 
financial  report  for  the  first  6  months  of 
each  fiscal  year  and  another  financial 
report  for  each  complete  fiscal  year.  If 
that  person's  operating  iiertificate  is 
suspended  for  more  than  29  days,  that 
person  shall  submit  a  financial  report  as 
of  the  last  day  of  the  month  in  which 
the  suspension  is  terminated.  The  report 
required  to  be  submitted  by  this  section 
shall  be  submitted  within  fiO  days  of  the 
last  day  of  the  period  covered  by  the 
report  and  must  includ« 


(1)  A  balance  sheet  that  shows  assets, 
liabilities,  and  net  worth  on  the  last  d.iv 
of  the  reporting  period; 

(2)  The  information  reciuiretl  ^ 

§  119.35(h)(2).  (h)(7).  and  (h)(H)  ol  thi>; 
chapter: 

(3)  An  itemization  of  (Jaims  in 
litigation  against  the  applicant,  if  any.  .l^ 
ol  the  last  day  ot  the  period  covcn-d  bv 
the  report: 

(4)  A  profit  and  loss  statement  u  iili 
the  separation  of  items  relating  to  ihi- 
applicant  s  commercial  operator 
activities  from  his  other  business 
activities,  if  any:  and 

(5)  A  list  of  each  contract  that  g.ive 
rise  to  operating  income  on  the  jjrotil 
and  loss  statement,  including  the  n.unes 
and  addresses  of  the  contracting  parlies 
and  the  nature,  scope,  date,  ami 
duration  of  each  contract. 

55A.  The  titln  for  14  CFR  part  i::'>  in 
nnised  to  read  as  follows: 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

.'>ri.  Tlie  authority  citation  for  p.iri  lJ"i 
continues  to  read  as  follows: 

Authority:  49  ISC  10^(J^).  115)  •;iliui 
•JOIOJ.  4()l():i.  ^Oll.i.  4410.'..  4410t..  441  11 
44701-44717.  44722.  44901.  4490).  449(14 
4490*..  44912.  44914.  449.16.  449.iH.  41)1(11 
46105. 

57.  Paragraph  (h)(4)  of  ^  12*1, 1  is 
revised  to  read  as  follows: 

§125.1     Applicability. 

*         •         *         •         • 

(b)  *  *  * 

(4)  They  are  being  operated  uiuier  part 
91  bv  an  operator  certificated  to  operati' 
those  airplanes  under  llif  rules  ol  p.irt 
121.  135,  or  137  of  this  chapter,  they  an- 
being  operated  under  the  applicable 
rules  of  part  121  or  part  135  of  this 
chapter  by  an  applicant  tor  a  (.ertiHi  air 
under  part  1 19  of  this  chapter  or  Iliev 
are  being  operated  by  a  foreign  air 
carrier  or  a  foreign  person  engaged  in 
common  carriage  solely  outsidt;  the 
United  States  under  part  91  of  this 
chapter;  or 


PART  127— CERTIFICATION  AND 
OPERATIONS  OF  SCHEDULED  AIR 
CARRIERS  WITH  HELICOPTERS 

58.  Part  127  is  removed. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

59.  The  authority  citation  tor  part  l.)"> 
is  revised  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  1153,  40101. 
40102.  40103,  40113,  44105.  44106.  44111. 
44701-44717.  44722.  44901.  44903,  44904. 
44906.  44912.  44914.  44936.  44938.  46103. 
46105. 

^0.  The  heading  for  part  135  is  revised 
to  read  as  set  forth  above. 

61.  Section  135.1  is  revised  to  read  as 
follows: 

§  135.1     Applicability. 

(a)  This  part  prescribes  rules 
governing — 

(1)  The  commuter  or  on-demand 
operations  of  each  person  who  is 
required  to  hold  an  Air  Carrier 
Certificate  or  Operating  Certificate 
under  part  119  of  this  chapter. 

(2)  Each  person  employed  or  used  by 
a  certificate  holder  conducting 
operations  under  this  part  including  the 
maintenance,  preventative  maintenance 
and  alteration  of  an  aircraft. 

(3)  The  transportation  of  mail  by 
aircraft  conducted  under  a  postal 
service  contract  awarded  under  39 
U  S.C.  5402c. 

(4)  Each  person  who  applies  for 
provisional  approval  of  an  Advanced 
Qualification  Program  curriculum, 
curriculum  segment,  or  portion  of  a 
curriculum  segment  under  SFAR  No.  58 
and  each  person  employed  or  used  by 
an  air  carrier  or  commercial  operator 
under  this  part  to  perform  training, 
qualification,  or  evaluation  functions 
under  an  Advanced  Qualification 
Program  under  SFAR  No.  58. 

(5)  Nonstop  sightseeing  flights  for 
compensation  or  hire  that  begin  and  end 
at  the  same  airport,  and  are  conducted 
within  a  25  statute  mile  radius  of  that 
airport;  however,  these  operations  must 
comply  only  with  §§  135.249,  135.251, 
135.253,  135.255.  and  135.353. 

(6)  Each  person  who  is  on  board  an 
aircraft  being  operated  under  this  part. 

(7)  Each  person  who  is  an  applicant 
for  an  Air  Carrier  Certificate  or  an 
Operating  Certificate  under  119  of  this 
chapter,  when  conducting  proving  tests. 

62.  Section  135.2  is  revised  to  read  as 
follows: 

§  135.2    Compliance  schedule  for  transition 
to  part  121. 

(a)  Applicability.  This  section  applies 
to  the  following: 

(1)  Each  certificate  holder  that 
conducts  scheduled  passenger-carrying 
operations  with  airplanes  having  a 
passenger  seating  configuration  of  10  to 
30  .seats  and  each  certificate  holder  that 
conducts  scheduled  passenger-carrying 
operations  in  turbojet  engine  powered 
airplanes  having  a  passenger  seating 
configuration  of  30  seats  or  fewer  that 
before  (Insert  date  30  days  after 
publication  date  of  final  rule]  was 
issued  an  air  carrier  certificate  or 


operating  certificate  and  operations 
specifications  under  the  certification 
requirements  of  part  135  of  this  chapter 
or  under  SFAR  38-2. 

(2)  Each  person  who  after  (Insert  date 
30  days  after  publication  date  of  final 
rule)  applies  for  or  obtains  an  air  carrier 
certificate  or  operating  certificate  or 
operations  specifications  to  conduct 
operations  described  in  paragraph  (a)  of 
this  section. 

(b)  Obtaining  operations 
specifications.  Each  person  covered  bv 
paragraph  (a)(1)  of  this  section  shall 
before  (Insert  date  1  year  after 
publication  date  of  final  rulel  obtain 
operations  specifications  to  conduct  its 
scheduled  operations  under  part  121  of 
this  chapter. 

(c)  Regular  or  accelerated  compliance 
Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  each  certificate 
holder  covered  by  paragraph  (a)  of  this 
section  shall  comply  with  each 
applicable  requirement  of  part  121  of 
this  chapter  as  of  [Insert  date  1  year  after 
publication  date  of  final  rule]  or  the  date 
on  which  the  certificate  holder  is  issued 
14  CFR  part  121  operations 
specifications,  whichever  occurs  first. 

(d )  Delayed  retrofit  requirements.  No 
certificate  holder  that  is  covered  bv 
paragraph  (a)  of  this  section  may  operate 
an  airplane  in  14  CFR  part  121 
operations  on  or  after  the  date  stated  on 
the  certificate  unless  that  airplane  meets 
the  stated  requirements: 

(1)  (2  years  after  publication  date  ot 
final  rulel 

(i)  Section  121.289.  Landing  gear 
aural  warning. 

(ii)  Section  121.293(a).  Ditching 
emergency  exits. 

(iii)  Section  121.308,  Lavatory  fire 
protection. 

(iv)  Section  121.310  (c),  (d),  (e).  and 
(h).  Floor  proximity  lighting:  emergency 
exit  handle  illumination,  and  interior 
and  exterior  emergency  lighting. 
respectively. 

(v)  Section  121.312(c),  Passenger  seat 
cushion  flammability. 

(vi)  Section  121.337(b).  Protective 
breathing  equipment. 

(vii)  Section  121.340,  Floatation 
cushions. 

(2)  |4  years  after  publication  date  of 
final  rule):  Section  121.342.  pilot  heat 
indication  system. 

(e)  New  manufacture  requirements. 
No  certificate  holder  that  is  covered  bv 
paragraph  (a)  of  this  section  may  operate 
an  airplane  in  14  CFR  part  121 
operations  that  is  and  manufactured  on 
or  after  the  date  stated  on  the  certificate 
unless  that  airplane  meets  the  stated 
requirements: 


(1)  |1  year  after  publication  date  of 
final  ndej:  Section  121.311(f).  Safety 
belts  and  shoulder  harnesses. 

(2)  |4  years  after  publication  date  of 
final  rule): 

(!)  Section  121.293(b),  Takeoff 
vvarning  system. 

(ii)  Section  121.312(a).  Interior 
materials  flammability. 

(iii)  Section  121.314.  Cargo  and 
baggage  compartments. 

(0  ^'p^v  type  certification 
requirements.  No  person  ma\  operate  an 
airplane  for  which  the  application  for  a 
type  certificate  was  filed  after  lliisert 
date  of  publication  of  NPRMl  in  14  CFR 
part  121  operations  unless  that  airplane 
is  type  certificated  under  part  25  of  this 
chapter. 

(g)  Transition  plan.  Before  (Insert  date 
60  days  after  publication  of  final  riilci 
each  certificate  holder  described  in 
paragraph  (a)(1)  of  this  section  must 
submit  to  the  FAA  a  transition  plan 
(containing  a  calendar  of  events)  for 
moving  from  conducting  its  scheduled 
operations  under  the  commuter 
requirements  of  part  135  of  this  chapter 
to  the  requirements  for  domestic  or  flaji 
operations  under  part  121  of  this 
chapter.  Each  transition  plan  must 
contain  details  on  the  following: 

(1)  Plans  for  obtaining  new  operations 
specifications  authorizing  domesticor 
flag  operations; 

(2)  Plans  for  being  in  compliance  with 
the  applicable  requirements  of  part  121 
of  this  chapter  on  or  before  (Insert  date 

1  year  after  the  publication  date  oi  the 
final  rule). 

(3)  Plaiis  for  complying  with  the 
compliance  date  schedules  contained  in 
paragraphs  (d)  and  (e)  of  this  section. 

§§135.5, 135.9.  135.11. 135.13. 135.15.    • 
1 35. 1 7,  and  1 35. 1 9    [Removed] 

63.  Sections  135.5.  135.9.  13.".  1 1. 
135.13.  135.15.  135.17.  and  135. 1<)  are 
removed.  « 

§135.7    [AmerKJed] 

64.  Section  135.7  is  amended  hv 
removing  "§  135. 5"  wherever  it  appears 
and  adding  in  its  place  ■■part"119  of  this 
chapter" 

§135.21     [Amended] 

65.  Section  135.21  (h)  and  (f)  are 
amended  by  revising  "principal 
operations  base  "  to  read  "priiu  ipal  base, 
of  operations." 

§135.23    [Amended] 

66.  Section  135.23(a)  is  amended  by 
removing  the  reference  "§  135.37(a)  ' 
and  adding  in  its  place  "4)  1  lfl.(i9(a)  of 
this  chapter". 


UMI 


16296  Federal  Roister  /  Vol  60.  No.  60  /  Wednesday.  March  29.  1995  /  Proposed  Ruie$ 


§  135.27. 135.29.  135.31.  135J3.  135.35. 
135.37,  and  135.39    [Removed] 

67.  Swrtion  135.27.  135.29.  135.31. 
135.33.  135.35. 135.37.  and  135..39are 
removed. 

68.  Seclion  135.41  is  revised  to  read 
a.s  follows: 

§  1 35.41     Carriage  of  narcotoc  drugs, 
marihuana,  and  depressant  or  sUnmlant 
drugs  or  substances. 

If  the  holder  of  a  certificate  of)erating 
under  this  part  allows  any  aircraft 
owned  or  leased  by  that  holder  to  be 
engaged  in  any  operation  that  the 
certificale  holder  knows  to  be  in 
violation  of  §91. 19(a)  of  this  chapter, 
that  operation  is  a  basis  for  suspending 
or  revoking  the  certificate. 

§  135.43    (Amended] 

69.  Section  135.43  is  amended  by: 

(A)  Revising  "FAA  Flight  Standards 
District  Office  charged  with  the  overall 
inspection"  in  paragraph  (b)  to  read  " 
certificate-holding  district  office." 

(B)  Revising  "Flight  Standards  District 
Office"  in  paragraph  (c)  to  read 
"certificate-holding  district  office." 

70.  Section  135.64  is  added  to  read  as 
follows: 

§  135.64    Retention  of  contracts  and 
amendments:  Commercial  operators  w»>o 
conduct  intrastate  operations  lor 
compensation  or  hire. 

(a)  Each  commercial  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  .shall  keep  a  copy 
of  each  written  contract  under  which  it 
provides  services  as  a  commercial 
operator  for  a  period  of  at  least  one  year 
after  the  date  of  execution  of  the 
contract.  In  the  case  of  an  oral  contract, 
it  shall  keep  a  memorandum  stating  its 
elements,  and  of  any  amendments  to  it. 
for  a  period  of  at  least  orw  year  after  the 
execution  of  that  contract  or  change. 

(h)  Each  r^mflierdal  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  shall  submit  a 
financial  report  for  the  first  6  months  of 
each  fiscal  year  and  another  financial 
report  for  each  complete  fiscal  year.  If 
that  person's  operating  Certificate  is 
suspended  for  more  than  29  days,  that 
person  shall  submit  a  financial  report  as 
of  the  last  day  of  the  month  in  which 
the  suspension  is  terminated.  The  report 
required  to  be  submitted  by  this  section 
shall  be  submitted  within  60  days  of  the 
last  day  of  the  period  covered  by  the 
report  and  mu.st  include — 

(1)  A  balance  sheet  that  shows  assets, 
liabilities,  and  net  worth  on  the  la.st  day 
of  the  reporting  period; 

(2)  The  information  required  by 

§  1 19.35(h)(2).  (h)(7).  and  (b)(8)  of  this 
chapter 


(3)  An  itemixation  of  claims  in 
litigation  against  the  applicant,  if  any.  as 
of  die  last  day  of  the  period  covered  by 
the  report; 

(4)  A  profit  and  loss  statement  with 
the  separation  of  iten«  relating  to  the 
applicant's  commercial  operator 
activities  from  his  other  business 
activities,  if  any;  and 

(5)  A  list  of  each  contract  that  gave 
rise  to  operating  income  on  the  profit 
and  loss  statement,  including  tl>e  names 
and  addresses  of  the  contracting  parties 
and  the  nature,  scope,  date,  and 
duration  of  each  contract. 

§135.105    [Amended] 

71.  Section  135.105(a)  is  amended  by 
revising  the  phrase  "by  a  Commuter  Air 
Carrier  (as  defined  in  §  298.2  of  this 
title)  in  passenger-carrying  operations" 
to  read  "in  a  commuter  operation,  as 
defined  in  part  119  of  this  chapter." 

$135,145    (Amended] 

72.  Section  135.145  is  amended  by 
revising  the  words  "certificate  holder  or 
applicant  for  an  air  carrier  or  operating 
certificate"  in  paragraphs  (a)  and  (b)  to 
read  "certificate  holder",  wherever  they 
appear. 

§135.165    [Amended] 

73.  Setiion  135.165(a)  is  amended  by 
revising  the  phrase  "carrying  passengers 
as  a  Commuter  Air  Carrier"  as  defined 
in  part  298  of  this  title."  to  read  "in  a 
commuter  operation,  as  defined  in  part 
119  of  this  chapter." 

74.  Section  135.243(a)  is  revi.sed  to 
read  as  follows: 

§135.243    Pilot  in  conwnartd  qtMttfications. 

(a)  No  certificate  holder  may  use  a 
person,  nor  may  any  person  serve,  as 
pilot  in  command  in  passenger-carrying 
operations — 

(1)  Of  a  turbojet  airplane,  of  an 
airplane  having  a  passenger-seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more,  or  of  a  multiengine 
airplane  in  a  commuter  operation  as 
defined  in  part  119  of  this  chapter, 
unless  that  person  holds  an  airline 
transport  pilot  certificate  with 
appropriate  category  and  class  ratings 
and.  if  required,  an  appropriate  type 
rating  for  that  airplane. 

(2)  Of  a  helicopter  in  a  scheduled 
interstate  air  transportation  operation  by 
an  air  carrier  within  the  48  contiguous 
states  unless  that  person  holds  an 
airline  transport  pilot  certificate, 
appropriate  type  ratings,  and  an 
instrument  rating. 


§135.244    [Amended) 

75.  Section  135.244(a)  is  amended  by 
revising  the  phrase  "by  a  Commuter  Air 


Carrier  (as  defined  in  §298  2  of  this 
title)  in  passenger-carrying  operations" 
to  read  "in  a  commuter  operation,  as 
defined  in  part  119  of  this  chapter." 

76.  Section  135.248  is  added  to  read 
as  follows: 

§  195.248    Use  of  maintenance  personnel. 

Notwithstanding  the  provisions  of 
§§  135.249,  135.251,  135.253,  and 
135.255.  an  operator  who  does  not  hokl 
an  air  carrier  or  operating  certificate  is 
permitted  to  use  a  person,  who  is 
otherwise  authorized  to  perform  aircraft 
maintenance  or  preventive  maintenance 
duties  and  who  is  not  subject  to  the 
requirements  of  an  FAA-approved  anti- 
drug program,  to  perform — 

(a)  Aircraft  maintenance  or  preventive 
maintenance  on  the  operator's  aircraft  if 
the  operator  would  be  required  to 
transport  the  aircraft  more  than  50 
nautical  miles  further  than  the  closest 
available  repair  point  from  the 
operator's  principal  place  of  operations 
to  obtain  these  services;  or 

(b)  Emergency  repairs  on  the 
operator's  aircraft  if  the  aircraft  cannot 
be  safely  operated  to  a  location  where 
an  employee  subject  to  the  requirements 
of  appendix  I  of  part  121  of  this  chapter 
can  perform  the  emergency  repairs. 

77.  Section  135.352  is  added  to  read 
as  follows: 

§135.352    Use  Of  malntenaT>ce  persorrnei. 

Notwithstanding  the  provisions  of 
§  135.353,  an  operator  who  does  not 
hold  an  air  carrier  or  operating 
certific-ate  is  permitted  to  use  a  person, 
who  is  otherwise  authorized  to  perform 
aircraft  maintenance  or  preventive 
maintenance  duties  and  who  is  not 
subjec  t  to  the  requirements  of  an  FAA- 
approved  anti-drug  program,  to 
perform — 

(a)  Aircraft  maintenance  or  preventive 
maintenance  on  the  operator's  aircraft  if 
the  operator  would  be  required  to 
transport  the  aircraft  more  than  50 
nautical  miles  further  than  the  closest 
available  repair  point  from  the 
operator's  principal  place  of  operations 
to  obtain  these  services;  or 

(b)  Emergency  rep>airs  on  the 
operator  s  aircraft  if  the  aircraft  cannot 
be  safely  operated  to  a  location  where 
an  employee  subject  to  the  requirements 
of  apj)endix  I  of  part  121  of  this  chapter 
can  })erform  the  emergency  repairs. 

Issued  in  Wnshington.  DC.  on  March  16. 
199S 

Anth«ny  ).  Broderick. 
Associate  Adminrsfrator  for  Regulation  and 
Certification 
|FK  D(x.  «5-74«8  Filed  3-24-95:  8:4S  ami 
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Part  III 

Environmental 
Protection  Agency 

40  CFR  Parts  704,  720,  721,  and  723 
Revisions  of  Premanufacture  Notification 
Regulations;  Expedited  Process  to  Issue 
Significant  New  Use  Rules  for  Selected 
New  Chemical  Substances;  Revisions  of 
Exemptions  for  Polymers;  and  Revision 
of  Exemptions  for  Chemical  Substances 
Manufactured  in  Small  Quantities-Low 
Release  and  Exposure  Exemptions;  Final 
Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  704.  720  and  721 
IOPPTS-50593B;  FRL-4921-8) 
RIN2070-AC14 

Premanufacture  Notification; 
Revisions  ot  Premanufacture 
Notification  Regulations;  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  Pursuant  to  section  5  of  the 
Toxic  Substances  Control  Act  (TSCA), 
EPA  is  promulgating  procedural 
amendments  to  the  premanufacture 
notification  (PMN)  rule  to  incorporate  a 
number  of  regulatory  initiatives 
designed  to  streamline  and  reduce  the 
administrative  costs  and  burdens  of  the 
section  5  new  chemicals  program.  These 
actions  will  allow  EPA  to  concentrate  its 
limited  resources  on  identifying  and 
controlling  those  new  chemical 
substances  most  likely  to  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment. 
DATES:  This  rule  will  become  effective 
May  30,  1995.  In  accordance  with  40 
CFR  23.5.  this  rule  shall  be  promulgated 
for  purposes  of  judicial  review  at  1:00 
p.m.  eastern  savings  time  on  April  12. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Willis.  Acting  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Telephone:  (202)  554-1404. 
TDD:  (202)554-0551. 
SUPPt.EMENTARY  INFORMATION:  EPA 
published  its  final  PMN  rule  (40  CFR 
part  720)  on  May  13.  1983  (48  PR  21722) 
and  subsequently  amended  certain  parts 
of  the  rule  on  September  13. 1983  (48 
FR  41132)  and  April  22.  1986  (51  FR 
15096).  On  February-  8,  1993.  EPA 
proposed  additional  amendments  to  the 
PMN  rule  (58  FR  7661).  Please  consult 
those  documents  for  further  information 
on  the  PMN  rule  and  the  proposed 
amendments.  The  docket  control 
number  for  this  action  is  OPPTS- 
50593B. 

I.  Background 

A.  Statutory  Authority 

Section  5(a)(1)  of  TSCA  requires  that 
persons  notify  EPA  at  least  90  days 
before  they  manufacture  or  import  a 
new  chemical  substance  for  commercial 
purposes.  For  the  purposes  of  TSCA.  a 
new  chemical  substance  is  one  that  is 


not  listed  in  the  Master  File  of  the  TSCA 
Chemical  Substance  Inventory  ("the 
Inventory")  compiled  under  TSCA 
section  8(b).  which  consists  of 
substances  originally  reported  under  the 
Inventory  reporting  regulations  (40  CFR 
part  710)  and  substances  added  via 
notices  of  commencement  of 
manufacture  or  import  (NOCs)(40  CFR 
720.102)  from  submitters  of  PMNs. 

B.  History 

Since  1979.  EPA  has  reviewed  over 
25.000  section  5  notices  for  new 
chemical  substances.  During  the 
intervening  years.  EPA  has 
implemented  a  number  of  initiativf>s 
which  have  enabled  the  Agency  to 
review  a  growing  number  of  new 
chemical  substances  more  efficiently. 
As  discussed  in  the  Febniary  8.  19^3 
proposed  rule  (58  FR  7661).  EPA  is 
amending  the  PMN  rule  at  40  CFR  part 
720  to  further  reduce  the  costs  of 
administering  the  Agency's  new 
chemicals  program  and  to  implement 
other  efficiencies  for  EPA  and 
submitters.  Please  consult  the  proposed 
rule  for  a  more  detailed  discussion  of 
the  objectives  and  rationale  for  these 
amendments. 

II.  Discussion  of  Final  Amendments 
and  Response  to  Comments 

The  final  rule  adopts  the  proposed 
amendments  with  minor  revisions.  The 
Agency  reviewed  and  considered  all 
comments  received  on  the  proposed 
amendments.  A  complete  copy  of  all 
comments  received  is  available  in  the 
public  docket  for  this  rulemaking,  along 
with  EPA's  response  to  comments  not 
addressed  in  this  document.  A 
discussion  of  the  final  amendments 
including  a  summary  of  significant 
comments  and  the  Agency's  response 
follows: 

A.  Correct  Chemical  Identity 

EPA  is  ^mending  §720.45(a)  of  the 
PMN  rule  to  require  that  submitters  of 
section  5  notices  provide  the  currently 
correct  Chemical  Abstracts  (CA)  Index 
Name  or  CA  Preferred  Name  for  each 
chemical  substance  included  in  the 
notice  (  "reported  substance")  that  is 
consistent  with  TSCA  Inventory  listings 
for  similar  substances.  Persons  who 
request  a  search  of  the  confidential 
Inventory  by  demonstrating  a  bona  fide 
intent  to  manufacture  or  import  a 
chemical  substance  for  commercial 
purposes  {"bona  fide")  will  also  be 
required  to  provide  CA  nomenclature 
and  chemical  identity  information  in 
accordance  with  amended  §720.25.  as 
discussed  later  in  this  document.  The 
rule  also  requires  that  a  currently  valid 
Chemical  Abstracts  Service  (CAS) 


Registry  Number  (CASRN)  consistent 
with  the  CA  name  be  reported  for  the 
substance  if  a  CASRN  already  exists  for 
that  substance.  Until  now,  the  PMN  rule 
has  indicated  that  C.'^  nomenclature  is 
the  preferred,  but  not  required  chemical 
nomenclature  system  for  PMN 
reportiiig.  Therefore,  submitters  were 
able  in  the  past  to  identify  the  PMN 
substance  using  alternative 
nomenclature.  Having  the  currently 
correct  CA  identification  for  a  substance 
is  important  to  EPA  because  the 
reporting  of  incorrect,  inconsistent, 
ambiguous,  or  obsolete  chemical  r.amesr 
molecular  formulae,  or  chemical 
structure  information,  or  names  that  are 
not  C;A  Index  or  CA  Preferrtnl  Names, 
causes  extra  resources  to  be  spent  by 
EPA  in  establishing  the  best  , 

descriptions  for  substances  under  TSC^A     '  ^ 
for  searching  the  Invenlon,'. 

Although  a  CASRN  has'not  been 
routinely  required  for  a  reported 
substance  if  a  CASRN  is  not  already 
available  ami  the  amendment  only 
requires  that  CASRNs  be  reported  for 
substances  that  already  have  them.  EPA 
strongly  recommends  that  submitters 
provide  CASRNs  for  all  reported 
substances,  especially  when  the 
chemical  identity  is  not  being  claimed 
as  confidential  business  information 
(CBI).  The  fact  that  a  CASRN  exists  doe«, 
not  prohibit  a  submitter  from  claiming 
this  information  as  confidential.  Having 
more  substances  reported  with  CASRNs 
will  save  EPA  resources  involved  with 
chemical  review  and  Inventory 
searching. 

Submitters  must  provide  a  CA  Index 
Name  or  CA  Preferred  Name  that  is 
consistent  with  the  application  of  the 
Ninth  Collective  Index  (9CI)  of  CA 
nomenclature  rules  and  conventions. 
(This  definitive  guide  to  CA 
nomenclature  has  been  used  since 
1972  )  Whether  to  report  a  CA  Index 
Name  or  Preferred  Name  for  a  substance 
depends  on  whether  the  chemical 
identity  of  the  substance  is  well-defined 
or  poorly  defined. 

For  well-defined  substances 
appropriately  named  using  CA  Index  •■ 
nomenclature,  the  specific  chemical 
name  chosen  as  most  accurately 
describing  the  substance  should  Im' 
based  on  all  information  that  the 
submitter  can  reasonably  ascertain 
about  its  chemical  structure,  including, 
where  applicable,  the  degree  of 
structural  specificity  of  the  substance 
(e.g..  whether  specific  isomers  are 
intended  to  be  manufactured  in  the 
reaction  that  produces  the  substance). 
For  poorly  defined  substancfis  properly 
named  using  CA  Preferred 
nomenclature,  the  specific  name  of 
choice  should  be  based  on  the 


submitter's  knowledge  of  the  identities 
of  the  chemical  precursors  used,  the 
sources  of  the  reactants  (synthetic, 
isolated  by  processing  from  certain 
naturally  occurring  materials,  etc.).  the 
nature  of  the  reaction,  and  the  types  of 
chemical  substances  constituting  the 
product  combination,  etc.  For  naming 
any  kind  of  substance,  the  submitter's 
knowledge  of  impurities  or  byproducts 
is  also  a  consideration. 

When  more  than  one  substance 
results  from  a  reaction,  one  should 
determine  whether  the  product 
combination  can  be  viewed  for  TSCA 
purposes  as  a  mixture  of  separately 
reportable  substances.  For  example, 
when  the  intended  product  combination 
is  knowm  to  always  be  completely 
composed  of  a  specific  number  of 
identified  substances  that  do  not  react 
with  one  another,  the  combination  can 
be  represented  as  a  mixture  of 
individual  components.  If  this  is  not  the 
case,  a  single  chemical  name  must  be 
used  to  collectively  describe  the  product 
combination  as  one  substance.  Where 
the  chemical  components  can  be 
represented  as  a  mixture,  they  may  be 
reported  in  a  single  PMN  as  long  as  the 
components  are  not  intended  to  be 
separated.  Otherwise,  multiple  PMNs  or 
a  consolidated  PMN  (requiring  pre- 
approval  by  EPA)  must  be  submitted. 

"The  PMN  rule  retains  all  of  the  other 
chemical  identity  information  required 
at  §720. 45(a).  including  molecular 
formula  and  chemical  structure 
information.  However,  for  substances 
not  able  to  be  characterized  by  a  single 
chemical  structure,  the  amendments 
require  the  submitted  representative  or 
partial  structural  diagram  to  be  as 
complete  as  known  to  or  reasonably 
ascertainable  by  the  submitter.  Failure 
to  fully  comply  with  the  chemical 
identification  elements  of  this 
requirement  will  result  in  the  notice 
being  declared  incomplete  by  EPA 
pursuant  to  §720.65(c)(l).  Such 
incomplete  notices  will  not  be 
processed  or  reviewed  by  the  Agency 
until  the  chemical  identification 
requirement  is  satisfied. 

Concerning  the  degree  of  chemical 
structure  information  that  can  be 
reasonably  ascertained  for  a  given 
substance,  submitters  should 
understand  that,  for  TSCA  Inventory 
purposes,  all  substances  are  categorized 
tiy  EPA  into  two  groups  according  to  the 
degree  of  certainty  about  the  chemical 
structure  of  a  substance:  Class  1  and 
Class  2.  Class  1  substances  are  those  of 
precisely  known  chemical  composition 
lor  which  a  single,  complete  structural 
diagram  can  be  drawn.  Class  2 
substances  are  those  having  chemical 
compositions  not  completely  definite  or 


known;  therefore,  they  cannot  be 
characterized  by  definite,  complete 
chemical  structure  diagrams.  This  rule 
amendment  requires  complete  structural 
diagrams  to  be  provided  for  Class  1 
substances;  for  Class  2  substances, 
partial  structure  diagrams  are  required 
that  are  as  complete  as  can  be 
reasonably  ascertained  from  the  Class  2 
chemical  identity. 

All  of  the  chemical  identification 
requirements  described  above  should  be 
satisfied  if  the  submitter  uses  the  CAS 
Registry  Services  Inventory  Expert 
Service,  which  is  a  special  extension  of 
CAS  for  identifying  substances  to  be 
submitted  under  TSCA.  Submitters  may 
also  choose  to  use  the  services  of 
smother  chemical  information  service  or 
consultant  that  the  submitter  considers 
capable  of  generating  correct  CA  names, 
chemical  structure  diagrams  or 
molecular  formulae  where  appropriate, 
and  obtaining  existing  CASRNs. 
Alternatively,  the  submitter  can  search 
publicly  available  databases  to  retrieve 
this  information,  if  available,  or  attempt 
to  generate  a  name  without  assistance 
from  another  person  or  organization,  if 
the  submitter  has  sufficient  knowledge 
about  the  Ninth  Collective  (9CI)  Index  of 
CA  nomenclature  rules  and  conventions 
and  about  how  similar  substances  are 
named  for  the  Inventory. 

Information  describing  CA 
nomenclature  rules  and  conventions  can 
be  obtained  from  CAS.  In  addition,  the 
Agency  is  preparing  a  series  of 
Inventory  nomenclature  papers  that  are 
intended  to  generate  better 
understanding  of  how  various  classes  of 
substances  or  types  of  complex  product 
combinations  are  identified  for  TSCA 
purposes.  The  Inventory  papers  provide 
informal  technical  guidance  that  is 
intended  solely  to  illustrate  how  various 
types  of  substances  are  represented  on 
the  TSCA  Inventory  based  on  the 
information  provided  by  the  submitters. 
The  papers  are  not  intended  to  be  used 
for  identifying  substances  for  reporting 
purposes  or  for  determining  the  need  to 
report.  Generally.  EPA  has  attempted  to 
maintain  a  consistent  Inventory  by 
closely  following  the  guidance 
contained  in  the  papers.  However.  EPA 
cannot  guarantee  that  the  guidance 
discussed  in  these  papers  has  been 
applied  to  all  substances  listed  on  the 
Inventory.  The  initial  Inventory 
reporting  utilized  four  types  of  reporting 
forms  with  very  different  format  and 
data  requirements,  making  it  difficult  to 
ensure  complete  consistency.  The 
Inventory  papers  will  be  available  from 
the  TSCA  Assistance  Information 
Service  at  (202)  554-1404;  TTD  (202) 
554-0551:  on  line  ser\'ice  modem  (202) 
554-5603. 


An  information  sheet  on  the  CAS 
Registry  Services  is  also  aveulable  from 
the  TSCA  Assistance  Information 
Service.  Printed  copies  of  the  non- 
confidential Inventory  can  be  purchased 
from  the  Government  Printing  Office: 
computer  tapes,  CD  ROM.  and  PC 
diskettes,  (up-dated  semi-annually) 
containing  this  Inventory  information 
can  be  purchased  from  the  National 
Technical  Information  Service  (NTIS). 

Regardless  of  how  submitters 
determine  correct  CA  chemical 
nomenclature,  submitters  should 
provide  the  party  generating  the  CA 
nomenclature  with  the  same  chemical 
identity  information  that  the  submitter 
would  have  to  send  to  EPA  if  reporting 
the  substance  in  a  PMN:  the  same  types 
of  information,  levels  of  detail,  degrees 
of  specificity,  byproduct  and  impurity 
information,  etc.  The  party  assigning  a 
chemical  identity  should  ensure  that  the 
name  choice  reflects  the  current  CA 
nomenclature  rules  and  conventions,  as 
well  as  how  similar  substances  are 
named  for  the  Inventory,  or  the 
chemical  name  will  be  incorrect  and  the 
notice  may  be  declared  incomplete  by 
the  Agency. 

The  final  rule  at  §720.45(a)(3)(i)  and 
(ii)  sets  forth  the  required  mechanism 
for  obtaining  CA  nomenclature  directly 
from  CAS  or  alternative  sources,  as 
follows: 

Method  1.  A  submitter  using  this 
method  obtains  the  correct  chemical 
identification  directly  from  the  CAS 
Registry  Services  Inventory  Expert 
Service  prior  to  submitting  a  notice  to 
EPA.  CAS  will  provide  such  services 
pursuant  to  arrangements  between  CAS 
and  persons  informing  CAS  that  their 
substances  will  be  reported  to  EPA  in  a 
notice.  Submitters  should  call  or  write 
to  the  CAS  Registry  Services  for 
information.  Submitters  must  provide 
EPA  with  a  copy  of  the  chemical 
identification  report  obtained  from  CAS 
along  with  the  completed  notice,  to 
verify  that  they  obtained  the 
information  directly  from  CAS. 

EPA  believes  that  most  submitters 
will  find  it  advantageous  to  utilize  the 
services  of  CAS  to  meet  this 
requirement.  As  discussed  in  the 
proposed  rule,  due  to  CAS'  authoritative 
position  in  the  field  of  chemical 
identification  and  its  familiarity  with 
TSCA  Inventory  and  nomenclature 
policies,  EPA  believes  that  chemical 
names  and  other  chemical  identity 
information  assigned  by  CAS  according 
to  this  method  should  be  acceptable  to 
the  Agency.  For  these  reasons.  EPA 
strongly  recommends  that  submitters 
use  the  ser\'ices  of  CAS  to  satisfy'  the 
amended  provisions. 
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Submitters  should  note,  however,  that 
if  EPA  disagrees  with  the  identification 
assigned  by  CAS  to  a  given  substance, 
the  Agency  reserves  the  final  authority 
to  designate  how  a  reported  substance 
should  be  named  and  represented  for 
the  Inventory.  This  will  not  delay 
processing  of  the  PMN  by  EPA.  In  the 
event  EPA  does  not  agree  with  a 
chemical  name,  CASRN.  chemical 
structure  or  molecular  formula  provided 
to  a  submitter  by  CAS  for  TSCA 
purposes  according  to  Method  1 ,  EPA 
will  work  with  CAS  to  either  modify  the 
submitted  chemical  identity  when 
necessary  or  confirm  that  CAS' 
identification  is  most  appropriate,  to 
ensure  that  a  correct  TSCA  description 
is  assigned.  Using  Method  1,  there  will 
be  no  delay  in  EPA  review  or  additional 
cost  to  the  submitter  resulting  from  an 
identification  error  by  CAS  or  an 
identity  verification  request  by  EPA 
provided  that  the  submitter  has  given 
complete  chemical  information  to  CAS 
that  is  identical  to  the  chemical  identity 
information  contained  in  the  section  5 
notice  to  EPA.  EPA  will  assume 
responsibility  for  resolving  chemical 
identity  problems  occurring  when 
Method  1  is  used.  However,  if  EPA 
determines  that  the  chemical  identity 
information  submitted  to  EPA  is  not 
identical  to  that  provided  CAS.  the 
notice  may  be  deemed  incomplete  in 
accordance  with  §720.65(c)(l). 

Method  2.  Using  this  method,  a 
submitter  may  obtain  the  required 
chemical  identity  information  from  any 
chemical  information  service  or 
consultant,  or  can  retrieve  or  develop 
the  proper  CA  identifications  writhout 
assistance.  EPA  emphasizes  that  with 
this  method  submitters  will  need  to 
provide  for  each  substance  a  correct  CA 
Index  or  Preferred  Name  and  other 
chemical  identity  information,  as 
required  under  §720.45(a)(l)  and  (2), 
that  is  consistent  with  Inventory  listings 
for  similar  substances.  It  will  be  the 
submitter's  responsibility  under  Method 
2  to  seek  the  required  information  from 
a  source  the  submitter  believes  to  be 
sufficiently  knowledgeable  about  CA 
nomenclature  conventions  and  TSCA 
Inventory  listings. 

In  contrast  to  Method  1.  if  a  submitter 
uses  Method  2  and  reports  any  chemical 
identity  information  that  is  considered 
incorrect  by  EPA.  the  submitter,  not  the 
Agency,  will  be  considered  responsible 
for  correcting  the  chemical 
identification.  EPA  will  declare  such  a 
notice  incomplete  under  §720.65(c)n) 
and  will  not  further  process  or  review 
it  until  the  submitter  provides  the  fully 
correct  chemical  identity  information 
specified  in  this  amendment. 


Concerning  the  task  of  generating 
correct  CA  nomenclature,  it  should  be 
noted  that  there  are  many  chemical 
names  on  the  CAS  Registry-  File, 
particularly  CA  names  for  indefinitely 
described  substances,  that  are  not 
appropriate  for  uniquely  identifying 
substances  on  the  Inventory.  Thus,  the 
application  of  just  the  CA  nomenclature 
rules  to  name  a  new  substance  may  not 
necessarily  guarantee  an  acceptable 
chemical  name  for  TSCA  purposes.  One 
must  also  be  familiar  with  the  ways  in 
which  similar  substances  are  listed  in 
the  Inventory.  As  stated  above.  EPA  is 
developing  papers  on  specific  Inventory 
nomenclature  issues  for  public 
distribution. 

Whether  a  submitter  uses  CAS  or 
another  method  to  obtain  CA 
nomenclature.  EPA  will  assume  that 
upon  sending  a  notice  to  the  Agency, 
the  submitter  agrees  with  the  chemical 
identity  information  provided  by  the 
source.  Regardless  of  which  method  is 
chosen  by  a  submitter  for  properly 
identifying  a  reported  substance.  EPA 
remains  the  final  authority  for  naming 
new  substances  for  the  TSCA  Inventory. 

For  submitters  to  have  ample  time  to 
become  familiar  with  the  process  of 
obtaining  chemical  identity  information 
from  CAS.  another  chemical 
information  service,  or  a  consulting 
.  party  for  obtaining  chemical 
identifications,  submitters  should 
contact  their  chosen  source  at  least  1  or 
2  months  before  the  intended 
submission  date  of  a  notice.  This  is 
especially  important  the  first  time  one 
would  have  to  report  under  this 
amendment. 

EPA  anticipates  that  many  submitters 
would  consider  chemical  identity 
information  and/or  submitter  identity 
information  given  to  CAS  (by  Method  1) 
or  another  third  party  (by  Method  2)  to 
be  CBI.  Until  submitted  to  EPA  under  a 
provision  of  TSCA,  CBI  is  not  subject  to 
EPA's  procedural  and  security 
protections  under  TSCA.  Therefore, 
provisions  for  handling  any  CBI  first 
submitted  to  CAS  or  another  outside 
party  must  be  arranged  directly  with 
that  party.  Submitters  should  not 
assume  that  CAS  or  another  outside 
party  is  required  to  adhere  to  EPA's 
TSCA-CBI  procedures  regarding  the 
possession,  handling,  labelling,  storage, 
tracking,  auditing,  or  other  processing  of 
this  information. 

However,  based  on  currently  available 
information,  it  is  EPA's  understanding 
that  any  confidential,  proprietary,  or 
trade  secret  information  that  CAS  would 
receive  according  to  Method  1  of  this 
rule  amendment  prior  to  the 
information  being  reported  to  EPA 
would  be  handled  in  accordance  with 


the  long-established  security  procedures 
and  policies  that  CAS  has  implemented 
to  safeguard  any  confidential 
information  provided  by  its  customers. 

When  submitting  chemical  substance 
identity  information  to  CAS  or  any  other 
information  service,  a  submitter  who 
indicates  that  the  substance  identity  is 
CBI  should  be  aware  that  a  CASRN  for 
that  substance  may  already  exist  due  to 
CAS's  prior  knowledge  of  the  existence 
of  that  substance  from  another  source. 
In  such  a  case,  the  chemical  identity 
would  already  have  been  assigned  a 
CASRN  and  placed  by  CAS  in  its 
publicly  accessible  files. 

Based  on  its  knowledge  of  CAS's 
procedures,  EPA  believes  that  CAS 
currently  does  not  place  the  substance 
identity  into  the  publicly  available  CAS 
Registry  File,  if  not  already  present 
there,  when  a  submitter  has  reque.sted 
confidential  treatment  of  the 
information.  However,  EPA  cannot 
ensure  that  CAS  will  continue  this 
practice  in  the  future,  nor  can  EPA 
ensure  how  other  services  handle  this 
type  of  information.  As  always,  it  is  the 
submitter's  responsibility  to  ensure  that 
the  information  service  it  uses  properly 
protects  the  confidentiality  of  its  data. 
Submitters  choosing  to  use  either 
Method  1  or  Method  2  should  inquire 
how  the  information  service,  consultant, 
or  party  receiving  their  confidential 
information  will  handle,  protect,  and 
use  such  information. 

The  final  rule  at  §720.45(a)(4)  and  [S) 
sets  forth  procedures  for  importers  and 
manufacturers  who  do  not  possess  the 
complete  chemical  identity  information 
required  to  submit  a  notice  to  EPA  about 
a  substance  they  intend  to  import  or 
manufacture  because  of  proprietary 
claims  by  the  U.S.  or  foreign  supplier  of 
the  new  chemical  sub.stance  or  a 
reactant  used  to  manufacture  the  new 
chemical  substance.  Section  720.45(;i)(-l) 
requires  that  the  importer  of  a 
proprietary  new  chemical  substanc:e 
have  the  foreign  supplier  follow  the 
procedures  for  obtaining  CAS 
nomenclature  for  the  new  chemical 
substance  from  CAS  or  alternative 
sources  as  specified  in  §720.45(a)(.<) 
The  foreign  supplier  would  provide  the 
chemical  identity  information  on  the 
new  chemical  substance  specified  in 
§§720.45  (a)(1)  and  (2)  directly  to  EPA 
as  part  of  a  joint  submission  or  letter  of 
support  clearly  referencing  the 
importer's  notice  and  in  the  case  of 
PMNs,  the  user  fee  identification 
number  of  the  PMN  submission 
established  by  the  U.S.  submitter  Isct-  40 
CFR  700.45(e)(3)). 

Section  720.45(a)(5)  contanis 
provisions  for  manufacturers  who 
cannot  provide  complete  chemical 


identity  information  because  the  new 
chemical  substance  is  manufactured 
using  a  reactant  whose  identity  is 
claimed  confidential  by  its  supplier.  In 
this  situation,  however,  due  to  logistical 
obstacles  to  generating  correct  CA 
nomenclature  and  other  chemical 
identity  information  for  a  substance 
based  on  multiple  submissions  from 
different  sources,  each  containing  part 
of  the  overall  chemical  identity,  EPA 
will  not  require  the  submitter  to  first 
develop  or  obtain  a  correct  CA  chemical 
identification  for  the  given  substance 
before  submitting  a  section  5  notice. 
Instead,  the  final  rule  requires  that  the 
manufacturer  provide  all  the 
information  known  by  the  manufacturer 
about  the  chemical  identity  of  the 
reported  substance  and  the  proprietary 
reactant.  This  would  typically  include 
tradename,  generic  chemical  name,  or 
partial  composition  information  about 
the  confidential  reactant  such  as  that 
listed  in  a  Material  Safety  Data  Sheet 
(MSDS)  or  in  other  product  literature 
and  any  other  chemical  identity 
information  the  submitter  may  know  or 
reasonably  ascertain  about  the 
confidential  reactant  or  reported 
substance.  In  addition,  the  manufacturer 
must  ensure  that  the  supplier  of  the 
proprietary  reactant  sends  a  letter  of 
support  directly  to  EPA  providing  the 
specific  chemical  identity  of  the 
confidential  reactant,  including  the  CAS 
number,  if  available,  and  the 
appropriate  PMN  or  exemption  number, 
if  applicable.  This  should  be 
information  known  to  or  reasonably 
ascertainable  by  the  supplier  since  that 
person  is  responsible  for  determining 
that  the  proprietary  reactant  is  either  on 
the  Inventory  or  being  manufactured 
under  terms  of  an  applicable  section  5 
exemption. 

As  indicated  above,  §§720.45(a)(4) 
and  (5)  require  that  persons  providing 
information  as  part  of  a  joint  submission 
or  letter  of  support  clearly  reference  the 
importer  or  manufacturer's  notice  and 
user  fee  identification  number  (See  40 
CFR  700.45(c)(3)),  if  appropriate  so  that 
EPA  can  be  sure  of  properly  linking  the 
two  submissions.  In  addition,  any  CBI 
claims  must  be  clearly  marked  in  the 
notice  or  letter  of  support  along  with  a 
statement  that  this  information  must  not 
be  shared  with  the  notice  submitter.  The 
statutory  review  period  for  a  section  5 
notice  will  not  begin  until  EPA  receives 
all  parts  of  a  joint  notice,  or  all 
necessary  supporting  documents 
providing  chemical  identity  information 
for  a  notice. 

Comment.  EPA  should  resolve 
nomenclature  issues  leading  to 
inconsistency  (1)  within  the  TSCA 
Inventory,  (2)  between  CAS  and  TSCA 


nomenclature  and  (3)  between  how  a 
substance  is  named  for  TSCA  purposes 
and  how  it  is  named  by  the  chemical 
industry  for  marketing  purposes. 

Response.  Basically,  there  is  only  one 
set  of  nomenclature  rules  used  for  the 
TSCA  Inventory;  the  CA  nomenclature 
system  has  always  been  utilized  by  EPA 
to  represent  and  name  substances  for 
Inventory  purposes.  However, 
recognizing  the  complexity  of  the 
various  types  of  commercial  chemical 
substances  that  would  be  reported 
under  TSCA  and  the  need  for  accurately 
representing  these  substances  on  the 
Inventory.  EPA  held  numerous  meetings 
with  trade  associations  at  the  time  the 
Initial  Inventory  was  compiled  to 
develop  guidelines  for  identifying  these 
substances.  Before  the  Inventory  was 
initially  compiled.  EPA  worked  with 
CAS  to  refine  some  of  the  nomenclature 
policies  for  certain  categories  of 
chemical  substances,  such  as  (1) 
substances  of  variable  composition,  (2) 
natural  fats,  and  (3)  polymers. 

The  TSCA  Inventory  was  initially 
compiled  from  information  submitted 
by  chemical  manufacturers,  importers, 
and  processors.  Perceived  Inventory 
inconsistencies  reflect  the  different 
ways  in  which  similar  substances  were 
described  and  reported  by  submitters. 
Differences  in  commercial  intent,  author 
emphasis,  and  level  of  detail  or 
knowledge  of  composition  resulted  in 
some  variation  in  names.  This  flexibility 
in  nomenclature  was  considered 
necessary  by  the  chemical  industry  at 
the  time  of  the  Initial  Inventory 
reporting.  The  Agency  checked  the 
original  160,000  reports  for  the  Initial 
Inventory  using  a  computer  program 
that  was  designed  to  identify  obvious 
discrepancies;  the  Agency  then  worked 
with  the  submitters  of  problem 
substances  to  correct  the  Inventory- 
reports.  If  there  were  no  obvious 
discrepancies,  the  Agency  was  not  able 
to  identify  substances  that  were 
identified  incorrectly  by  the  submitters, 
and  consequently,  some  incorrectly 
identified  substances  might  have  been 
added  to  the  Inventory.  However,  when 
the  Agency  adds  substances  to  the 
Inventory  through  the  PMN  program,  it 
works  with  the  submitters  and  CAS  to 
attempt  to  ensure  that  consistent 
nomenclature  is  used. 

The  Agency  will  continue  using  its 
current  nomenclature  system,  striving  to 
maintain  consistency.  As  discussed 
above,  a  series  of  Inventory 
nomenclature  guidance  papers  (that  will 
be  available  through  TSCA's  Assistance 
Information  Service)  is  under 
development  at  the  Agency  to  publicly 
articulate  Agency  nomenclature 
practices  used  for  Inventory 


representation  of  various  types  of 
chemical  substances. 

Comment.  CA  nomenclature  should 
not  be  required  for  TSCA  submissions: 
CAS  should  not  have  an  exclusive., 
interest. 

Response.  EPA  developed  the  TSCA 
Inventory  using  CA  nomenclature  and 
numbers;  CAS  has  been  assisting  EPA  in 
compiling,  maintaining  and  updating 
the  Inventory  since  1977.  CA 
nomenclature  and  numbers  are  used  by 
all  major  industrial  countries  for  their 
chemical  inventories.  This  form  of 
international  harmonization  enhances 
international  trade  and  conserves  the 
resources  of  chemical  industries  and 
governments.  Many  major  chemical 
manufacturers  now  utilize  CA 
nomenclature,  too.  The  use  of  one 
nomenclature  system  minimizes 
confusion  in  regulatory  matters  and 
trade,  and  facilitates  comphance 
monitoring.  Moreover,  the  Agency  has 
the  authority  to  specify  the  form  of 
nomenclature  for  TSCA  purposes. 
Therefore,  the  Agency  beheves  that  the 
use  of  CA  nomenclature  is  appropriate. 
Submitters  have  the  choice  of  which 
nomenclature  service  to  use,  as  long  as 
names  are  consistent  with  TSCA 
nomenclature  requirements. 

Comment.  Problems  with 
nomenclature  not  provided  by  CAS 
should  not  delay  Agency  review. 

Response.  Chemical  identification 
errors  by  submitters  result  in  wasted 
resources  and  significant  delays  for  both 
EPA  and  submitters.  For  this  reason,  the 
Agency  has  determined  that  it  will 
consider  submissions  incomplete  and 
thus  delay  their  review  if  the  incorrect 
nomenclature  is  received  from  a  source 
other  than  CAS.  The  Agency  believes,  as 
a  result  of  its  years  of  experience  using 
CAS  nomenclature,  that  chemical 
substance  identities  provided  by  CAS 
specifically  for  TSCA  purposes  will 
rarely  be  in  error  and  that  any  errors 
would  be  relatively  minor.  EPA  has 
insufficient  experience  with  other 
chemicaj  nomenclature  services  to 
allow  EPA  to  assume  that  the 
nomenclature  provided  by  such  services 
would  normally  be  consistent  with 
Inventory  nomenclature  requirements. 

Comment.  The  burden  of  supplying 
CA  nomenclature  is  significant,  both  in 
terms  of  time  and  financial  resources. 

Response.  The  Agency  disagrees  with 
this  comment.  The  Agency  recognizes 
that  the  time  and  cost  of  submitting  a 
notice  will  increase  to  some  extent 
because  of  the  requirement  to  use  CAS 
nomenclature.  This  will  be  true  for 
those  who  utilize  the  TSCA 
nomenclature  services  of  CAS  or  other 
providers  or  choose  to  develop  CAS 
nomenclature  on  their  own.  EPA  does 
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not  believe  that  this  requirement  will 
present  significant  problems  because,  in 
EPA's  experience  under  the  section  5 
program,  some  submitters  already  use 
CAS^jfivate  registry  services,  despite 
the  absence  of  a  requirement  to  do  so 
under  the  previous  PMN  regulations, 
apparently  with  minimal  added  cost  or 
delay. 

The  Agency  recognizes  that  the  lead 
time  required  to  prepare  a  PMN  may 
increase.  In  most  cases,  submitters  can 
be  preparing  other  sections  of  their 
notices  pending  nomenclature 
assignments.  The  added  up-front  time  in 
compiling  a  PMN  should  not  be  a  major 
factor.  According  to  EPA  records  many 
PMN  substances  are  not  manufactured 
until  a  month  or  more  after  the  PMN 
review  period  ends.  The  Agency 
beheves  that  submitters  should  always 
take  the  time  necessary  to  ensure  that 
their  chemical  substance  is  correctly 
identified  upfront.  The  practice  of 
relying  on  EPA  to  correct  submitter 
errors,  after  the  fact,  has  over  the  years 
consumed  significant  Agency  resources. 
The  Agency  believes  that  this  change  in 
the  procedural  rule  will  place  this 
responsibility  where  it  legitimately 
belongs. 

Comment.  The  burden  imposed  on 
small  manufacturers  and  importers  is 
too  large. 

Response.  EPA  does  not  consider  this 
burden  to  be  unreasonable,  especially 
because  small  companies  already  save 
$2,400  on  each  of  their  PMN 
submissions  compared  with  larger 
companies.  Small  companies  have 
historically  been  responsible  for  a 
disproportionately  large  number  of 
errors  in  chemical  identities.  The 
burden  of  generating  CA  nomenclature 
will  be  offset,  in  many  cases,  because 
with  the  inclusion  of  proper  chemical 
names  in  the  initial  section  5  notice  the 
review  period  will  not  be  suspended  for 
problems  with  chemical  identity.  Small 
companies  may  also  benefit 
significantly  from  an  early  knowledge  of 
the  correct  chemical  identity,  which 
may  enhance  their  customer  service. 
Inventory  search  efforts,  and  regulatory 
compliance. 

Comment.  Requirements  to  generate 
CA  nomenclature  will  create  problems 
in  protecting  confidentiality. 

Response.  The  Agency  does  not 
believe  that  the  requirement  for  CA 
nomenclature  will  create  undue 
problems  with  confidentiality  for 
submitters.  All  submitters  must  be 
responsible  for  the  confidentiality  of 
their  information  prior  to  submission  to 
the  Agency. 

Comment.  EPA  should  not  require  CA 
nomenclature  for  polymers  and  for  bona 
fide  inquiries  {bona  fides]. 


Response.  While  submitters  must 
report  all  monomers  and  other  reactants 
usied  to  manufacture  reported  polymers. 
CA  nomenclature  is  required  for 
polymers,  in  part,  because  in  certain 
cases  the  appropriate  CA  name  for  the 
polymer  is  based  on  more  than  just  the 
names  of  the  monomers  and  other 
reactants.  CA  nomenclature  for  certain 
polymeric  substances  may  be  based  on 
structural  repeating  units  or  other 
important  structural  features  of  the 
polymeric  material.  Examples  include 
certain  block  polymers,  certain  post- 
treated  or  functionalized  polymers,  and 
siloxanes  and  silicones.  The  Agency  has 
chosen  to  maintain  a  consistent  policy 
for  nomenclature  using  CA  names  for  all 
substances,  avoiding  the  potential 
confusion  and  compliance  problems 
which  could  occur  if  only  some 
substances  required  CA  names. 

In  a  separate  rulemaking  published 
concurrently  with  this  document,  the 
Agency  has  decided  not  to  require  CAS 
nomenclature  for  polymers  that  are 
manufactured  under  terms  of  the 
polymer  exemption  in  accordance  with 
40  CFR  723.250.  since  the  Agency  will 
no  longer  review  exemption  notices  for 
exempted  polymers.  However,  since 
chemical  identity  information  is 
required  as  part  of  the  recordkeeping 
requirements,  persons  who  are 
manufacturing  polymers  under  terms  of 
the  polymer  exemption  are  encouraged 
to  use  standard  CA  nomenclature  in 
their  records. 

The  Inventory  search  process  is  the 
same  for  both  PMNs  and  for  bona  fides. 
In  the  case  of  bona  fides,  chemical 
identity  issues  frequently  have 
interfered  with  the  Agency's  ability  to 
give  an  accurate  response  to  submitters 
within  the  30-day  period  to  which  the 
Agency  has  committed  itself.  In  general, 
there  have  been  more  problems  with 
chemical  identity  for  bona  fides  than  for 
PMNs.  in  part  because  much  less  ^ 

chemical  information  has  been  required 
for  bona  fides  than  for  PMN 
submissions.  Once  a  correct  chemical 
name  is  developed-for  purposes  of  a 
bona  fide,  the  same  name  can  be  used 
for  a  subsequent  PMN  submission 
without  further  expense. 

B.  Revised  Requirements  for  Bona  Fides 

The  Agency  is  amending  §720.25  by 
revising  certain  provisions  of  the 
procedures  to  establish  a  bona  fide 
intent  to  manufacture  or  import  a 
substance.  This  amendment  reduces  or 
simplifies  existing  analytical 
information  requirements,  modifies 
and/or  clarifies  other  existing 
information  requirements,  and  requires 
some  additional  types  of  information  in 
bona  fides. 


The  amendments  eliminate  thi>  in-ed 
for  elemental  analysis  data  | former 
*)720.25(b)(2)(iv)l  as  well  as  rediic  e  iimi 
simplify  other  analytical  inforni.itioii 
requirements  (former  §720.25(h)(2)(v)l 
by  identifying  an  infrared  spectrum  as 
the  usual  practice  for  characterizing  the 
new  chemical  substance.  Two  other 
parts  of  this  section,  regarding  chemii.il 
identity  information,  and  the 
description  of  research  and 
development  (R&D)  activities  and  use 
(former  §720.25fb)(2)(i)  and  (iii). 
respectively!  were  modified  anil.'<ir 
clarified.  There  are  three  new 
information  requirements  regarding  the 
most  probable  manufacturing  site  .ind 
process  to  be  used,  as  well  as  an 
approximate  date  when  the  submitter 
would  be  likely  to  submit  a  section  5 
notice  for  the  substance  if  it  is  not  found 
in  the  Inventory.  EPA  believes  that  the 
amendments  represent  a  balanced  trade 
off  of  requirements  between  the  former 
and  amended  provisions.  The 
amendments  will  enable  submitters  to 
better  demonstrate  a  bona  fidr  intent 
while  the  Agency  will  be  better  able  to 
protect  the  CBI  of  the  original 
submitters  of  Inventory  substances    The 
additional  information  or  data  n^juired 
in  the  amendment  is  considered 
reasonably  ascertainable  by  the 
submitter,  and  generallv  would  have 
been  determined  already  by  the  time  tlie 
submitter  has  developed  a  bona  fide 
intent  to  manufacture  or  import  a 
substance  for  a  commercial  purpose 
Under  the  amended  §720.25(b)(2)(i). 
submitters  of  a  bona  fide  must  providi;. 
as  described  in  the  amended  provisions 
of  §720. 45(a)  discussed  in  unit  II. A 
above,  a  currently  correct  CA  Index 
Name  or  CA  Preferred  Name,  whichever 
is  appropriate,  and  a  currently  correct 
CASRN  (if  the  substance  almady  has  a 
CASRN  assigned  to  it)  In  addition,  the 
Agency  requires  a  molecular  formula 
and  a  complete  or  partial  chemical 
structure  diagram  if  these  are  known  or 
reasonably  ascertainable  Failure  to  fully 
comply  with  the  chemical  identification 
elements  of  this  requirement  will  n^sult 
in  the  bona  fide  being  declared 
incomplete  by  EPA  and  retiirmvl  to  the 
submitter. 

The  amendments  modify  the 
requirement  for  a  description  of  K&I) 
activities  conducted  to  date  on  the 
subst.ince  and  the  purpose  for 
manufacture  or  import  (former 
§720.25(b)(2)(iii)l.  Since  in  the  past 
many  submitters  have  inadvertenth 
omitted  one  of  these  two  different 
pieces  of  information  in  their  notii cs. 
EPA  is  making  the  requirements  (leaier 
by  separating  the  requests  for  the 
description  of  R&D  activities  and  the 


purpose  for  which  the  submitter  will 
manufacture  or  import  the  substance 
into  difTerent  subparagraphs  of  the 
amended  rule  [amended 
§720.25(b)(2)(iii)  and  (iv).  respectively). 
In  addition,  in  the  amended 
§720.25(b)(2)(iii)(A),  EPA  elaborates  on 
the  information  required  by  listing  some 
of  the  general  types  of  R&D  activities  to 
be  reported.  Also,  the  year  in  which 
R&D  was  started  by  the  submitter  on  the 
substance  is  required.  EPA  believes  that 
these  modifications  will  enable  the 
submitter  to  indicate  the  scope  and 
length  of  its  commitment  towards 
developing  the  substance  for 
commercial  use.  EPA  expects  that  this 
information  be  briefly  stated. 

In  the  amended  §7'20.25(b)(2j(iii)(B). 
EPA  provides  an  alternative  reporting 
requirement  for  importers  who  do  not 
perform  R&D  activities  on  the  substance 
and  have  no  knowledge  of  R&D 
activities  that  may  have  been  conducted 
outside  of  the  United  States.  Such 
importers  will  be  allowed,  in  lieu  of 
presenting  R&D  information,  to  indicate 
for  how  long,  and  in  which  country  a 
given  substance  has  been  in  commerce 
outside  the  United  States,  as  well  as  to 
state  whether  they  believe  that  the 
substance  has  already  been  used  outside 
of  the  United  States  for  the  same 
commercial  applications  intended  by 
the  submitter.  This  alternative 
requirement  is  similar  to  the  informal 
EPA  practice  in  the  past  of  allowing 
such  a  prospective  importer  to  satisfy 
the  former  §720.25(b)(2)(iii)  by 
providing  certain  information  on  foreign 
commercial  activity  of  the  substance. 

In  the  amended  §720.25(b)(2)(iv).  for 
clarity,  the  term  "purpose"  used  in  the 
former  §720.25(b)(iii)  has  been  replaced 
by  the  phrase  "major  intended 
application  or  use"  because  some 
submitters  have  misunderstood  the  type 
of  information  required  and  have  not 
provided  a  description  of  the  intended 
end  use. 

EPA  has  simplified  the  analytical  data 
requirements  in  the  amended 
§720.25(b)(2)(v)  to  reflect  the  usual 
practice  of  submitters  providing  an 
infrared  spectrum  to  characterize  the 
chemical  substance.  An  infrared 
spectrum  is  required,  unless  infrared 
analysis  is  not  suitable  for  the  substance 
or  does  not  yield  good  structural 
information  about  the  substance.  In 
such  cases,  the  amendment  requires  a 
spectrum  or  instrumental  readout  from 
another  method  of  spectral  or 
instrumental  analysis  that  yields  better 
structural  or  compositional  information. 

Amended  §720.25(b)(2)(vi)  consists  of 
a  minor  but  new  information 
requirement  to  estimate  the  month  and 
year  in  which  the  person  would  intend 


to  submit  a  section  5  notice  for  the 
substance  if  it  is  not  found  in  the 
Inventory.  EPA  believes  that  submitters 
with  a  bona  fide  interest  in  a  substance 
would  have  already  considered  a  future 
timeframe  for  reporting  the  substance 
under  section  5  if  in  fact  it  is  a  new 
chemical  substance.  The  intent  of  this 
requirement  is  not  to  legally  bind  the 
submitter  to  a  certain  date  for 
submission  of  a  PMN.  In  addition  to 
using  this  information  to  determine  a 
demonstration  of  a  bona  fide  intent  to 
manufacture  or  import  the  substance,  if 
EPA  can  anticipate  how  many  bona  fide 
submitters  may  report  their  substances 
in  PMNs  in  a  given  year,  the  Agency 
may  be  able  to  better  allocate  resources 
for  reviewing  the  expected  PMNs. 

Amended  §720.25(b)(2){vii)  requires 
the  address  of  the  facility  under  the 
submitter's  control  where  the  substance 
is  most  likely  be  manufactured  or 
processed  in  the  future  for  a  commercial 
purpose.  For  imported  substances  it 
requires  the  facility  at  which  processing 
is  most  likely  to  occur,  if  any. 

Amended  §720.25(b)(2)(viii)  requires 
a  manufacturer  to  briefly  describe  either 
in  words  or  with  a  process  flow  diagram 
the  manufacturing  process  that  the 
submitter  would  most  likely  use  to 
produce  commercial  quantities  of  the 
substance.  The  process  description  does 
not  have  to  be  detailed  or 
comprehensive.  Importers  are  required 
to  briefly  describe  how  the  substance 
would  most  likely  be  processed  or  used 
at  a  site  controlled  by  them.  or.  if  no 
processing  or  use  of  the  substance  is 
anticipated  to  occur  at  a  submitter- 
controlled  facility,  an  importer  may 
state  that  such  commercial  activity  is 
not  expected  to  occur.  This  information 
is  not  intended  to  be  legally  binding,  but 
rather  to  assist  EPA  in  determining 
whether  the  submitter  appears  to  have 
serious  intentions  for  commercializing 
the  substance  in  question. 

The  Agency  has  also  clarified  the 
procedure  for  a  foreign  manufacturer  or 
supplier  to  provide  confidential 
chemical  identity  information  directly 
to  EPA.  to  complete  a  notice  when  the 
chemical  identity  is  considered 
proprietary  information  by  the  foreign 
party  and  will  not  be  disclosed  to  the 
bona  fide  submitter.  As  amended,  it  is 
the  importer's  responsibility  at 
§720.25(b)(3)(i)  to  ensure  that  the 
foreign  supplier  provides  the  required 
chemical  identity  information  in 
accordance  with  §§720. 45(a)(1).  (2).  and 
(3)  to  EPA  in  a  timely  manner  so  that 
EPA  can  easily  link  the  information  to 
the  importer's  bona  fide. 

The  amendments  at  §720.25(b)(3)(ii) 
indicate  how  to  meet  chemical 
identification  requirements  when 


submitters  of  substances  to  be 
manufactured  or  imported  do  not 
possess  full  knowledge  of  the  chemical 
identity  of  the  substance  to  be  reported 
because  a  purchased  reactant  or 
component  used  in  the  reported 
material  has  a  confidential  chemical 
identity  that  is  the  proprietary 
information  of  the  suppher.  Similar  to 
the  procedures  specified  at  §720. 45(a)(5) 
for  section  5  notices  involving 
confidential  (often  trademarked  or 
tradenamed  products)  reactants  or 
starting  materials,  the  bona  fide 
submitter  reports  all  the  information 
known  by  the  submitter  about  the 
substance  identity.  In  addition,  the 
supplier  must  submit  a  letter  of  support 
to  EPA  providing  the  specific  chemical 
identity  of  the  proprietar>'  reactant. 
including  the  CAS  number,  if  available, 
and  referencing  the  submitter's  bona 
•fide.  As  previously  discussed  in  this 
Unit  under  Correct  Chemical  Identity, 
correct  CA  nomenclature  is  not  required 
when  a  reported  substance  involves  the 
use  of  a  purchased  proprietary'  reactant. 
This  is  due  to  logistical  obstacles 
involved  in  generating  correct  CA 
identifications  for  substances  based  on 
multiple  submissions  of  parts  of  the 
overall  identity  from  different  sources. 
However,  the  submitter  must  coordinate 
with  the  supplier  to  ensure  that  the 
remaining  specific  chemical  identity 
information  is  sent  by  the  chemical 
supplier  directly  to  EPA  in  a  timely 
manner,  to  complete  the  bona  fide 
request  and  initiate  review  by  EPA.  If 
the  appropriate  supporting  document 
from  the  supplier  is  not  received  within 
30  days  after  EPA  receives  the 
submitter's  bona  fide,  the  bona  fide  will 
be  considered  incomplete. 

Further,  EPA  has  included  language 
in  amended  §720. 25(b)(9)  to  describe 
what  constitutes  an  incomplete  bona 
fide,  and  how  EPA  will  handle 
incomplete  ones.  When  an  incomplete 
bona  fide  is  received  and  identified  as 
such.  EPA  will  immediately  return  the 
bona  fide  (minus  any  supplier- 
confidential  portions)  directly  to  the 
submitter.  The  submitter  will  then  have 
to  resubmit  the  completed  bona  fide,  in 
its  entirety,  to  have  EPA  perform  the 
Inventory  search  and  respond  to  the 
inquiry. 

Comment.  Appropriate  bona  fide 
intent  exists  even  though  many  bona 
fide  substances  are  never  submitted  as 
PMNs. 

Response.  Each  bona  fide  request 
requires  a  certification  statement  about 
commercial  intent.  As  a  result,  the 
Agency  believes  it  is  reasonable  to 
expect  that  most  bona  fide  submissions 
involving  substances  not  found  to  be  on 
the  Inventory  would  result  in 
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subsequent  PMNs.  This  judgment  takes 
into  account  the  types  of  factors  that 
could  legitimately  cause  submitters  to 
change  their  minds.  The  Agency  expects 
that  once  the  new  requirements  are  in 
place,  a  larger  percentage  of  bona  fides 
will  eventually  result  in  submission  of 
PMNs. 

Comment.  The  proposed  bona  fide 
requirements  are  burdensome  and  the 
existing  requirements  need  not  be 
changed;  EPA  should  not  require 
process  informatioo.  specific 
manufacturing  site,  the  year  that 
research  and  development  started  (or 
the  length  of  foreign  use),  or  the 
estimated  date  of  PMN  submission  in 
order  to  establish  bona  fide  intent. 

Response.  EPA  believes  that  the 
information  requested  does  not  cause  a 
significant  burden  because  it  should  be 
known  to  or  reasonably  ascertainable  by 
the  submitter  without  developing  or 
collecting  additional  data.  EPA  believes 
that  submitters  who  have  not  yet 
considered  these  topics  or  developed 
this  information  are  not  at  a  commercial 
development  stage  consistent  with 
showing  bonafide  intent. 

Comment.  EPA  should  focus  on 
abusers  of  the  bona  fide  process  rather 
than  increasing  the  reporting  burdens 
on  all  submitters. 

Response.  The  Agency  believes  that 
the  perceived  problem  of  submitter 
abuse  of  the  bonafide  process  involves 
more  than  a  few  submitters.  EPA 
believes  that  the  best  solution  is  to 
improve  the  integrity  of  the  entire 
process  through  the  new  requirements 
so  that  all  submitters  will  demonstrate 
a  serious  bonafide  intent  prior  to 
receiving  confidential  Inventory 
information. 

Comment.  Greatly  increased 
requirements  for  bonafide  intent  may 
lead  to  mure  PMN  submissions. 

Response.  Rather  than  increasing  the 
number  of  PMNs,  EPA  believes  that  the 
revised  procedures  will  reduce  the 
number  of  bona  fides  from  persons  who 
do  not  have  a  bona  fide  intent  to 
manufacture  the  substance.  In  any 
event,  persons  who  intend  to 
manufacture  or  import  a  new  chemical 
substance  for  a  commercial  purpose  are 
h-ee  to  submit  a  PMN  without 
submitting  a  prior  bona  fide. 

C.  "Two  percent  rule"  for  Polymers 

Section  720.45(a](2)(iii)  allows 
submitters  to  indicate  on  the  PMN  form 
which  monomers  and  other  reactants 
used  at  2  weight  percent  or  less  (based 
on  the  dry  weight  of  the  polymer) 
should  be  included  as  part  of  the 
polymer  description  on  the  Inventory. 
This  gives  a  manufacturer  the  flexibility 
of  increasing  the  weij^H^percent  above 


the  2  percent  level  without  submitting 
another  PMN,  but  also  requires  that  the 
monomer  or  reactant  always  be  present 
at  some  level  in  the  polymer.  In 
practice,  many  polymer  manufacturers 
currently  request  Agency  pre-approval 
of  a  consoUdated  PMN  to  allow  the 
manufacture  of  a  new  polymer  with 
levels  of  monomers  above  and  below  the 
two  percent  level  (i.e.,  with  and  wnthout 
the  monomer  in  the  polymer's  chemical 
identity).  As  a  general  rule,  if  the  weight 
of  monomer  or  reactant  charged  to  the 
reaction  vessel  is  2  percent  or  less,  the 
monomer  or  reactant  is  not  considered 
part  of  the  chemical  identity  of  the 
polymer,  unless  indicated  by  the 
submitter  on  the  PMN  form.  The  2 
percent  Umit  for  polymers,  referred  to  as 
the  "two  percent  rule",  has  been  in 
place  since  the  Inventory  reporting 
regulations  were  published  on 
December  23,  1977  (see  40  CFR  710.5(c)) 
and  was  adopted  because  the  Agency 
and  the  regulated  community  beUeved  it 
would  be  difficult  to  identify  the  exact 
amount  of  monomers  or  other  reactants 
actually  incorporated  in  the  final 
polymer.  Accordingly,  polymer 
manufacturers  can  use  other  monomers 
or  reactants  at  2  percent  or  less  without 
changing  the  chemical  identity  of  an 
Inventory-listed  polymer. 

Under  the  final  rule,  persons  may 
continue  to  determine  the  weight 
percentage  of  monomer  or  other  reactant 
based  on  the  weight  of  monomer  or 
other  reactant  actually  "charged"  to  the 
reaction  vessel.  However, 
§720.45(a)(iii)(B)  now  allows  persons 
the  flexibihty,  where  technically 
feasible,  to  determine  the  minimum 
weight  of  monomer  or  other  reactant 
required  in  theory  to  account  for  the 
actual  weight  of  monomer  or  other 
reactant  molecules  or  fragments 
chemically  "incorporated"  (chemically 
combined)  in  the  polymeric  substance 
manufactured.  (Donsequently,  a  PMN 
submitter  or  a  person  relying  on  existing 
polymer  Inventory  Ustings  may 
determine  which  monomers  or  other 
reactants  constitute  the  polymer  identity 
on  the  t>asis  of  either  method. 

During  the  compilation  of  the 
Inventory,  the  method  of  reporting  the 
percent  composition  of  monomers  and 
other  reectants  "as  charged"  was  viewed 
as  a  reasonable  approach  by  chemical 
and  polymer  industries.  However,  due 
to  advanced  analytical  capabiUties 
developed  over  the  intervening  years, 
certain  polymer  manufacturers  asked 
EPA  to  revise  the  "two  percent  rule"  to 
allow  manufacturers  the  option  of 
determining  the  amounts  of  monomers 
and  other  reectants  that  are  present  "in 
chemically  combined  form" 
(incorporated)  in  a  polymer  as  an 


alternative  to  the  practice  of  requiring 
reporting  based  on  the  amounts  added 
(charged)  to  the  reaction  vessel.  The 
final  rule  allows  this  option.  The 
Agency  believes  that  allowing 
submitters  to  report  on  the  basis  of 
amounts  incorporated  in  the  polymer 
will  provide  a  better  indicator  of 
physical,  chemical,  and  toxicological 
properties  of  polymers.  At  the  same 
time,  this  action  will  allow 
manufacturers  greater  flexibility  in 
commercial  innovation,  reduce  the 
number  of  unnecessary  PMNs 
representing  slight  variations  in 
polymer  composition,  and  provide 
greater  consistency  with  international 
reporting  policies.  However,  the  Agency 
believes  that  manufacturers  should  be 
aware  that  there  may  be  certain 
drawbacks  and  burdens  involved  in 
using  the  method  of  computation  based 
on  incorporated  amounts  of  monomers 
and  other  reactants.  For  example,  use  of 
the  "incorporated"  method  may  have 
regulatory  consequences  if  process 
modifications  (such  as  a  change  in 
catalyst  or  solvent  used  or  method  and/ 
or  order  of  charging  the  reactants)  affect 
the  degree  of  chemical  incorporation 
such  that  the  2  percent  level  is  exceeded 
for  a  monomer  or  other  reactant  not 
specified  as  part  of  the  chemical 
identity  for  the  polymer,  as  discussed  in 
the  proposed  rule  (58  PR  7664). 

If  a  person  determines  those 
monomers  or  other  reactants  used  at  2 
percent  or  less  on  the  basis  of  the 
amount  incorporated  in  the  polymer, 
EPA  believes  that  it  is  reasonable  to 
require  that  such  manufacturers 
maintain  in  their  records  analytical  data 
or  appropriate  theoretical  calculations 
(if  it  can  be  documented  that  an 
analytical  determination  is  not  feasible 
or  not  necessary)  to  demonstrate  that  the 
amounts  of  monomers  and  other 
reactants  incorporated  in  the 
manufactured  polymer  have  been 
accurately  determined 
(§720.45(a)(2)(iv)).  Additional  guidance 
on  appropriate  measurements  or 
theoretical  calculations  is  available  in 
EPA's  Draft  Technical  Guidance 
Document  on  the  Polymer  Exemption 
Rule.  That  dociunent  is  in  the  docket  for 
that  rulemaking  (OPPTS  50594B)  and  is 
available  through  the  TSCA  Assistance 
Information  Service. 

EPA  recognizes  that  it  was  a  matter  of 
convenience,  rather  than  one  of  science, 
to  have  thus  far  required  reporting  of  the 
amounts  of  polymer  reactants  charged 
rather  than  the  amounts  incorporated; 
the  former  method  requires  only 
"bookkeeping",  while  the  latter  may 
require  extensive  and  expensive 
analytical  work.  Alter  16  years  of 
experience  with  the  Inventory  and  PMN 
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reporting  rules,  however,  EPA  has  come 
to  realize  that  the  "amount  charged" 
approach  has  drawbacks.  In  particular, 
this  approach  of  identifying  many 
polymers  based  on  monomers  and  other 
reactants  charged  to  the  reactor  in 
quantities  significantly  larger  than  the 
amoimts  foimd  to  be  incorporated  in  the 
polymer  may  not  adequately  represent 
the  physical,  chemical,  and 
toxicological  properties  of  the  polymer. 

Until  now  under  the  PMN  rule, 
inefficiently  incorporated  reactants, 
reactants  charged  in  large  excess,  and 
reactants  with  other  functions  besides 
their  reactant  ones  were  often  likely  to 
produce  reportable  polymers,  even 
though  the  degree  of  chemical 
incorporation  may  have  been  less  than 
or  equal  to  two  percent.  For  example, 
free-radical  initiators  are  often  charged 
in  quantities  greater  than  two  percent  to 
start  many  polymer  chains 
simultaneously  tmd  limit  the  amount  of 
high-molecular-weight  polymer 
produced.  Chemical  incorporation  of 
these  initiators  is  inefficient,  since  many 
processes  other  than  chain  initiation  can 
consume  the  initiator.  The  weight  of  the 
final  polymer  that  can  be  attributed  to 
fragments  originating  from  the  initiator 
is  often  less  than  2  percent  by  weight. 
In  the  past,  a  manufacturer  may  have 
used  many  different  initiators,  all 
charged  at  greater  than  2  percent,  to 
produce  what  would  be  the  same 
polymer  if  the  "incorporated"  method 
of  computation  was  used.  The  result 
represented  what  many  manufacturers 
believed  to  be  excess  reporting.  Similar 
problems  arose  with  solvents  that  have 
reactive  functions,  and  with 
neutralizing  agents  used  in  excess  of 
their  salt-forming  capacities.  Technical 
details  concerning  the  "two  percent 
rule"  are  contained  in  EPA's  Draft 
Technical  Guidance  Document  on  the 
Polymer  Exemption  Rule,  which  is 
available  in  the  pubfic  docket  for  this 
rulemaking  [OPPTS-50593B1. 

The  Agency  has  always  believed  the 
actual  content  of  a  polymer  is  a  better 
indicator  of  its  physical,  chemical,  and 
toxicological  properties,  but  adopted  the 
"amount  charged"  method  of 
computation  as  a  matter  of  convenience 
to  industry.  The  Agency  believes  that,  in 
light  of  advanced  analytical  capabilities, 
it  is  now  reasonable  to  also  allow  the 
submitter  to  optionally  use  the  amoimts 
of  monomers  and  other  reactants 
incorporated,  as  an  alternative  to  the 
"amounts-charged"  method. 

Comment.  Several  comments 
supported  EPA's  proposal  to  modif>'  the 
"two  percent  rule"  by  allowing  polymer 
manufacturers  to  determine  the  amounts 
of  monomers  and  other  reactants  that 
are  "incorporated"  in  the  polymer,  as  an 


alternative  to  the  current  practice  of 
reporting  based  on  the  "amounts 
charged"  to  the  reaction  vessel.  One 
comment  stated  that  the  use  of  the 
incorporation  method,  where  the 
technology  is  available  and  feasible, 
more  accurately  represents  the  actual 
properties  of  the  polymer.  Commenters 
also  stated  that  PMN  submitters  and/or 
manufacturers  relying  on  existing 
listings  of  polymers  on  the  Inventory 
should  be  able  to  use  either  method  as 
long  as  they  are  in  compliance  with  the 
"two  percent  rule." 

Response.  The  proposed  amendment 
was  intended  to  allow  this  flexibility. 
Persons  relying  on  existing  Inventory 
listings  of  polymers  or  persons 
submitting  PMNs  may  use  either 
method  as  long  as  they  can  demonstrate 
the  percentage  of  monomers  or  other 
reactants  either  charged  to  the  reaction 
vessel  or  incorporated  in  the  polymer. 

Comment.  Tne  amendment  to  the 
"two  percent  rule"  should  be  clearly 
stated  to  be  an  option  rather  than  a 
regulatory  requirement.  EPA  should 
abandon  the  proposed  rule's  arbitrary 
distinction  and  clarify  that,  for  purposes 
of  TSCA  compliance,  a  polymer  should 
be  described  either  by  analysis  or  by 
calculation. 

Response.  EPA  has  clearly  indicated 
in  this  preamble  and  in  the  regulatory 
text  that  a  manufacturer  may  use  either 
method  to  determine  which  monomers 
or  other  reactants  constitute  the  polymer 
identity. 

Comment.  EPA  should  establish  a 
"five  percent  rule"  for  non-monomer 
reactants  such  as  free  radical  initiators, 
chain  transfer  reagents,  and  pH 
neutralizing  agents.  These  reactants  are 
known  to  correlate  poorly  with  the 
amounts  charged  and  incorporated. 
Routine  analytical  testing  would  be 
inconclusive. 

Response.  EPA  continues  to  believe, 
as  stated  in  the  preamble  to  the 
proposed  rule  (58  FR  7672),  that  a  5 
percent  rule  would  create  a  larger 
potential  variation  in  those  physical  and 
chemical  properties  of  a  polymer  that 
may  have  toxicological  implications. 
Further,  adopting  a  "five  percent  rule" 
would  not  be  consistent  with  the 
Agency's  goal  of  harmonizing,  to  the 
extent  possible,  the  reporting  of 
polymers  with  other  international 
reporting  practices  that  use  a  2  percent 
standard. 

In  the  past,  industry  has  asserted  that 
free  radical  initiators  were  not  expected 
to  be  incorporated,  so  allowing  a 
company  to  use  the  "incorporated" 
method  should  already  provide  a  greater 
measure  of  flexibility.  Manufacturers 
who  are  unable  to  develop  reliable 
analytical  data  or  reasonable  theoretical 


calculations  to  support  their  use  of  the 
"incorporated"  method  should  continue 
to  follow  the  current  practice  of 
calculating  2  percent  based  on  the 
monomers  and  other  reactants 
"charged"  to  the  reaction  vessel. 

Comment.  EPA  should  allow  use  of 
any  scientifically  sound  and  technically 
appropriate  incorporation  measurement 
or  theoretical  calculation  method.  The 
proposal  should  be  modified  so  that 
analytical  and  recordkeeping 
requirements  for  the  incorporation 
method  are  not  so  onerous  as  to 
virtually  negate  the  advantage  of  its  use. 
A  company  that  uses  the  "incorporated" 
method  would  be  required  to  maintain 
analytical  data  to  support  this 
determination  at  the  site  of 
manufacture. 

Response.  The  rule  does  not  specify 
any  particular  analytical  methodology 
for  the  "incorporated"  method.  The 
Agency  would  also  allow  theoretical 
calculations  if  it  can  be  documented 
that  an  analytical  determination  is  not 
technically  feasible  or  not  necessary  as 
discussed  above.  Further,  EPA  believes 
that  it  is  reasonable  to  require  that 
manufacturers  who  use  the 
"incorporated"  method  maintain 
records  of  analytical  data  or  appropriate 
theoretical  calculations  that 
demonstrate  compliance  with  the  "two 
percent  rule"  at  the  site  of  manufacture 
to  verify  compliance  in  a 
straightforward  manner. 

D.  Multiple  photocopies  of  section  5 
submissions 

The  Agency  is  amending 
§720.40(d)(2)  to  require  submitters  to 
provide  EPA  with  one  original  and  two 
complete  copies  of  section  5  notices,  in 
addition  to  a  sanitized  copy  in  which 
CBI  has  been  deleted  under  §720.80. 
Submitters  are  also  required  to  provide 
one  original  and  two  additional  copies 
of  any  test  data. 

Comment.  EPA  should  not  require  the 
submission  of  copies  of  test  data.  Test 
reports  range  from  hundreds  to 
thousands  of  pages  and  submitting  extra 
copies  would  result  in  excessive 
volumes  of  material  for  EPA  to  handle. 

Response  The  two  extra  copies  of  test 
data  will  reduce  the  Agency's 
administrative  burden  and  will  facilitate 
scientific  reviews  of  the  data  submitted. 
The  Agency's  request  for  these  test 
results  falls  clearly  within  the  General 
Information  Collection  Guidelines,  5 
CFR  1320.6  of  the  rules  on  the 
Paperwork  Reduction  Act  of  May  10, 
1988  promulgated  by  the  Office  of 
Management  and  Budget.  Under  these 
guidelines,  the  Agency  is  allowed  to 
request  an  original  and  two  copies  of 
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any  document  that  satisfies  its  statutory 
requirements. 

E.  Electronic  Transmission  of  Section  5 
Notices:  Removal  ofPMNfrom  the  CFR 

EPA  is  amending  the  PMN  rule  at 
§720.40(a)  to  allow  for  future  reporting 
via  magnetic  or  other  electronic  media. 
This  amendment  is  designed  to  promote 
the  use  of  electronic  media  for  data 
submission.  EPA  is  investigating  the  use 
of  magnetic  tape,  floppy  diskettes,  and 
electronic  data  interchange  as  means  to 
submit  information,  and  is  participating 
in  a  nation-wide  trend  toward  reducing 
reliance  on  paper  for  information 
transfer.  EPA  has  already  taken  steps  in 
TSCA  tmd  other  program  areas  to 
encourage  eltKrtronic  submission,  and 
intends  to  expand  this  effort  to  the  PMN 
review  program. 

Information  may  be  submitted 
electronically  (on  magnetic  or  other 
media)  once  EPA  publishes  a  format  for 
electronic  submissions.  Pilot  projects 
using  electronic  submissions  for  the 
Inventory  Update  Rule  (40  CFR  part 
710)  and  Toxic  Release  Inventory  Rule 
(40  CFR  part  372)  will  be  used  as  a 
baseline  for  enhancements  to 
developing  a  standard  Agency-wide 
format.  Such  submissions  will  have  to 
meet  this  format  and  all  other  media 
specifications  published  by  EPA. 

EPA  is  taking  this  opportunity  to 
remove  the  full  text  of  EPA  form  7710- 
25  (PMN  form)  from  the  Code  of  Federal 
Regulations  (CFR)(40  CFR  part  720. 
Appendix  A)  and  also  correct  the 
address  for  availabiUty  (40  CFR  720.40). 
The  PMN  form,  which  has  been  printed 
each  year  in  the  CFR.  requires 
approximately  10  pages  of  publication 
and  does  not  represent  the  most  current 
document  in  use  by  PMN  submitters. 
Removing  the  form  from  the  CFR 
reflects  standard  Agency  poHcy  of  not 
printing  the  fiill  text  of  final  forms  in 
the  CFR  and  will  resuh  in  a  significant 
cost  savings  for  the  Agency.  In  general. 
EPA  has  determined  that  it  is  not  legally 
obligated  to  pubUsh  forms  in  full  text. 
Under  the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  552(a)(1)(c).  EPA  is 
obligated  to  describe  forms  and  give  a 
source  of  availability.  In  addition  to 
removing  the  form,  EPA  is  making 
conforming  amendments  to  those 
sections  that  reference  part  720. 
Appendix  A  to  remove  reference  to 
Appendix  A. 

In  addition,  the  PMN  form  that 
appears  in  the  CFR  has  been  photo 
reduced  and  cannot  be  used  in  a 
practical  sense  by  those  who  must 
comply  writh  the  reporting  requirements. 
More  importantly,  the  Agency  has 
continued  to  implement  editorial 
revisions  to  the  form  since  it  wjas  first 


published  as  part  of  the  final  rule  in 
1983.  These  revisions  are  intended  to 
reflect  PMN  regulations  and  the  policy 
initiatives  implemented  during  the 
intervening  years.  Any  substantive 
removal  or  addition  of  reporting 
requirements  is  accomplished  by  notice 
and  comment  rulemaking. 

Comment.  Comments  were  generally 
supportive  of  developing  an  electronic 
data  interchange  (EDI)  with  the  Agency, 
although  some  reservations  and 
concerns  were  expressed.  Comments 
questioned  (1)  how  practical  it  might  be 
to  submit  some  information,  such  as 
toxicity  studies,  electronically,  (2) 
signature  certification  and  (3)  the 
security  of  CBI  submissions.  One 
comment  suggested  holding  a  workshop 
to  address  CBI  concerns. 

Response.  EPA  will  not  implement  an 
EDI  application  for  TSCA  section  5 
submissions  until  an  Agency  policy  is 
developed  for  EDI  standard  practices. 
Thus,  submitters  would  not  have  to 
develop  unique  interchange  devices  for 
section  5. 

Electronic  aulhenlification  technology 
is  commercially  available  to  address 
signature  certification  concerns  and 
general  security  concerns.  The  Agency 
is  required  to  protect  CBI.  and  any  EDI 
practices  will  ensure  the  confidentiality 
of  data  transmissions.  The  Agency  is 
receptive  to  working  with  industry  and 
other  concerned  parties  to  develop  an 
EDI  application  for  the  New  Chemicals 
Program,  including  CBI  procedures.  In 
the  interim,  the  Agency  encourages  the 
use  of  PMN  software  developed  by 
industry  and  approved  for  use  by  the 
Agency  for  generating  hardcopy  section 
5  notices. 

In  addition  to  EDI.  the  Agency  is 
analyzing  other  electronic  reporting 
media  to  determine  which  is  most 
appropriate  for  these  submissions,  given 
the  variety  of  documents  and  materials 
involved.  All  comments  on  electronic 
reporting  are  welcome. 

F.  Mandatory  Form  for  Notice  of 
Commencement  of  Manufacture  or 
Import  (NOC) 

Under  this  amendment,  all  PMN 
submitters  are  required  to  use  a 
standard  one-page  form  to  submit  a 
NOC.  In  addition,  the  NOC  information 
requirements  at  §720. 102(c)  have  been 
slightly  expanded;  however,  all 
information  can  be  provided  on  the  one- 
page  standard  form  (EPA  Form  7710- 
56). 

Every  NOC  received  at  EPA  on  or  after 
the  effective  date  of  these  final  rule 
amendments  must  contain  the  required 
information  on  the  new  standard  NOC 
reporting  form.  This  form  will 
automatically  be  provided  to  each  PMN 


submitter  as  an  attachment  to  EPA's 
letter  acknowledging  PMN  receipt  letter 
sent  to  submitters  shortly  after  each 
PMN  is  received.  Persons  who  have  not 
submitted  NOCs  for  PMNs  that  have 
been  previously  submitted  to  EPA  can 
obtain  copies  of  the  NOC  form  from  the 
TSCA  Assistance  Information  Office. 
Many  submitters  are  already  reporting 
voluntarily  using  a  similar  form. 

Previous  NOC  information  reporting 
requirements,  which  are  unaffected  by 
these  amendments,  include  specific 
chemical  identity  of  the  PMN  substance, 
PMN  number,  the  date  manufacture  or 
import  commenced,  and  substantiation 
of  CBI  claims  for  chemical  identity, 
which  is  required  at  the  time  a  NOC  is 
submitted.  The  amendment  at 
§720.102(c)(ix)  requests  a  clear 
indication  of  whether  the  submitter 
identity  and/or  other  information  on  the 
form  arc  also  claimed  as  confidential. 
Confidentiality  claims  can  only  be 
asserted  by  the  submitter  if 
corresponding  claims  were  made  in  the 
PMN. 

EPA  is  amending  NOC  reporting  to 
require  that  complete  submitter  identity 
information  be  provided  on  the  form. 
This  would  include  the  name  and 
address  of  the  submitter,  the  name  and 
dated  signature  of  the  authorized 
official,  and  the  name  and  telephone 
number  of  a  technical  contact  in  the 
United  States. 

The  amended  NOC  provisions  also 
require  a  generic  chemical  name  for  a 
substance  whose  chemical  identity  is 
claimed  as  CBI.  This  name  could  either 
be  (1)  the  same  generic  name  provided 
in  the  PMN.  (2)  a  generic  name  as 
revised  by  the  submitter,  as  long  as  it 
masks  no  more  of  the  chemical  identity 
than  the  original  generic  name 
provided,  or  (3)  an  improved  or 
corrected  generic  name  agreed  to  via 
negotiation  with  EPA. 

Because  the  initial  intention  to 
manufacture  or  import  a  substance 
sometimes  changes  between  the  time  of 
PMN  submission  and  the  NOC. 
submitters  are  required  to  specify  in  the 
NOC  whether  commencement  occ\irred 
via  manufacture  or  import  and  the 
address  of  the  site(s)  at  which 
manufacture  commenced. 

All  of  the  above  amendments  to 
information  requirements  for  NOCs 
involve  information  that  the  submitter 
will  already  know  by  the  time 
manufacture  or  importation  of  the 
substance  has  commenced. 
Consequently,  providing  this 
information  in  the  NOC  will  not 
constitute  a  significant  reporting 
burden.  EPA  will  not  process  a  NOC 
that  does  not  contain  the  chemical 


identity,  the  date  of  commenoeaaent, 
and  the  PMN  number. 

Comment.  EPA  needs  to  define  in  the 
regulaftions  or  form  the  "date  of 
cnmTPimoemegit . ' '  Is  tiais  the  first  diie 
that  a  chemical  roaction  occurs  in  the 
manufacturing  flperstion;  the  date  that 
the  last  amount  of  final  product  is 
produced  in  a  batch  operation;  the  first 
date  that  the  PMN  chemical  is  drummed 
off;  or  another  d«te? 

Response.  The  Agency  considers  the 
dale  of  oommencemenft  to  mean  the  date 
of  completion  of  manufacture  for  ixm- 
exempt  commercial  purposes  of  Ihe  first 
amount  (e.g.,  batch,  drum,  etc.)  of  tfie 
chemical  substance  identified  in  the 
PMN.  The  Agency  chose  not  to  use  the 
date  on  whitii  the  man»fBCturing 
process  is  started  because  that  particBlar 
process  may  in  some  ineitanoes  not 
result  in  the  sucxseesful  manufacture  of 
the  PMN  substance.  For  infiporlers,  the 
date  of  commencement  is  the  date  the 
new  chemical  substance  clears  United 
States  Customs.  The  final  rule  contains 
this  definition. 

CammeaL  The  infonnotion  required 
for  an  NOC  duplicates  tfaat  already 
submitted  in  the  PMN:  site  of 
manufacture,  name  and  telephone 
number  of  techiHcrf  contact  This 
infoTHiatian  should  not  be  required, 
since  a  manufartiirar  is  free  to  change 
any  of  these  items  after  the  PMN  review 
period  has  expired.  The  Inventory 
Update  Rule  is  the  appropriate  vehicle 
for  the  Agenc>-  to  gather  this 
information. 

Response.  An  NOC  may  be  filed  years 
after  the  H4N  was  submitted.  In  the 
interim,  the  information  provided  in  the 
original  PMN  may  have  changed  due  to 
change  of  location,  change  in 
ownership,  etc.  Up-to-dale  »elephor>e 
munbers  are  important  when  problems 
need  to  be  resolved.  The  Agency 
believes  that  the  site  of  first 
manufacture  .or  impart  is  an  important 
compliance  monitoring  tooi.  Although 
the  Agency  recognizes  that  a  company 
may  switch  from  import  to  domestic 
manufacture  (or  Tice  versa)  after  the 
PMN  review  period  has  expired,  the 
Agency  may  find  cattse  to  investigate 
such  changes  that  occm  shortly  after  the 
expiration  of  the  PMN  r-vie*.'  period. 

Comment.  The  NOC  form  should  be 
made  available  for  pubhc  comment 
prior  to  finalization. 

Response  Although  the  form  was  not 
published  in  the  Federal  Register  as 
part  of  the  proposed  ruW»making.  it  was 
available  in  the  pubkc  decket  and  at  the 
public  hearings  for  this  rulemaking  held 
on  April  26-27.  1993.  Draft  copies  of  the 
form  have  been  ai'ailable  through  the 
TSCA  Assistance  IniormatioB  Office. 
The  form  has  also  been  routiaelv 


distributed  to  all  PMN  submittBrs  ior 
use  on  a  voluntary  basis  during  the  past 
year. 

Comment.  EPA  should  clarify  its 
statement  that  an  NOC  wdll  be  declared 
incomplete  if  any  required  information 
is  missing.  It  is  possiTjle  that  EPA  could 
declare  an  NOC  incomplete  past  the  30- 
day  period,  potentially  resulting  in  a 
compliance  problem.  EPA  should 
provide  that  the  original  NOC  filing  date 
will  be  considered  3ie  effective  date  for 
determining  compliance  A»ith  the 
requirement  Aat  the  NOC  be  filed 
within  30  days  after  the  first  day  of 
commercial  manufacture  or  importation. 
For  example,  if  EPA  determines  that 
responses  to  CBI  ciaims  are  inadequate, 
the  NOC  should  not  be  declared 
untimely  because  it  is  considered 
incomplete. 

Response.  EPA  will  continue  its 
practice  of  adding  a  PMN  substance  to 
the  Inventory  as  di  the  date  the  Agency 
receives  the  NOC  from  the  PMN 
submitter  with  the  cxnrect  chemical 
identity,  date  of  commerKJement  and 
PMN  number.  Further,  EPA  does  not 
believe  it  is  a  eignificant  bttrden  for 
companies  to  submit  a  completed 
standard  one-page  NOC  form  Aat 
requests  information  that  should  be 
known  to  the  submitter  when 
maimfacture  or  importation  comm«ices. 

Comment.  The  NOC  form  should  be 
computer  compatible  or  the  submitter 
should  be  allowed  to  use  a  computer 
facsimile  as  long  as  it  has  the  sarae 
format  as  the  NOC  form.  Companies 
should  not  be  required  to  receive 
advance  approval  of  computer 
facsimiles. 

Response.  The  Agency  will  allow 
submitters  to  use  a  computer  ^nerated 
form,  as  long  as  the  form  is  readable  by 
Agency  staff. 

Comment.  EPA  should  allow  an 
"authorized  oiUcial  or  designated 
representative"  to  sign  the  NOC  form. 
The  term  "authorized  official"  might  be 
construed  to  mean  a  corporate  vice 
president.  This  type  of  form  should  not 
require  a  corporate  vice  president's 
signature. 

Response.  The  "authorized  official" 
has  always  been  designated  by  ^te 
submit  ting  company  and  should  be  a 
person  that  the  submitting  company 
deems  responsible  for  the  truth  and 
accmscy  of  each  statement  in  the 
certification. 

Comment.  The  NOC  form  and/or 
accorapanyii^g  ixstrucbans  should 
indicate  cleai  ]y  that  a  saaitixed  version 
must  be  -submitted  if  any  information  is 
claimed  confidentidl  ami  that  all 
submitter  identificattan  udbrmation 
will  be  tiealed  as  CBI.  Furtheiorare,  t^ 
submitter  must  be  permitted  tot^aim 


the  signattire  of  theaHthohaedeilicial 
as  CBI. 

Response.  EPA  does  not  require 
submission  of  a  saoiticed  copy  of  the 
NOC  form  because  NOC  submissions  are 
not  placed  in  the  public  files. 
hiSormation  on  the  NOC  Ibnn  that  was 
claimed  confideatial  in  the  ordinal 
PMN  submission  may  also  be  claimed 
confidential  on  the  NOC  form,  althou^ 
new  confidentiality  claims  cannot  be 
made  in  an  NOC  for  information  not 
claimed  as  confidential  in  the  original 
PMN  submission. 

G.  Coznmejits  on  Other  iaates 

The  Agency  also  disctissed  certain 
issues  relating  to  CBI  cleinK  in  the 
proposed  rule  (56  FR  7665)  bat  did  not 
propose  any  additional  PMN  rule 
amendments  at  that  time.  T^  PiAttc 
Docket  for  this  rulemaking  contains  a 
complete  set  of  comments  on  this  issue, 
as  well  as  comments  xeceivad  in 
response  to  a  discussaon  on  use  of 
geographic  locators  by  section  5 
reporting  facilities.  Several  i»d«stry 
commenters  expressed  concern  about 
the  disrussinn  in  the  proposal  regarding 
enhanced  review  of  all  confidential 
claims.  Specifically,  some  commenters 
were  concerned  that  the  discussion 
signalled  a  change  of  rules  on  making 
CBI  claims  in  the  PMN  process.  As 
stated  in  the  proposal,  tiie  purpose 
behind  the  discussion  of  CBI  claims 
filed  in  PMNs  was  to  remind  the 
regulated  community  of  its  obligations 
concerning  CBI  claims.  As  noted  at  that 
time,  there  are  no  changes  to  the  CBI 
procedures  included  in  the  PMN  rule 
amendments. 

Industry  submitters  have  an 
obhgation  to  insure  that  only  that 
information  which  needs  to  be  kept 
confidential  is  clciimed  as  HSl.  Further, 
CBI  claims  are  routinely  reviewed  and 
submitters  who  make  broad, 
indiscriminate  CBI  claims  will  be 
coirtacted  and  requested  to  substantiate 
their  claims  pursuant  to  40  CFR  part  2. 

III.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  the  amendments  for  potential 
submitters  of  section  S  notices.  The 
Agency's  complete  ecooomic  anaiysis  is 
available  in  the  public  record  for  this 
rule  (OPPTS-50593B}. 

The  regulatory  impact  aoalysis 
estimates  the  costs  and  benefits 
attributable  to  the  regulation,  is  this 
case,  the  anal^-sis  also  contains 
estimates  for  the  three  additional 
amendments  to  section  5  regulations 
that  are  published  elsewhere  in  this 
Federal  Register.  These  new  provisians 
amend  the  PMN  ExemptioBs  iar 
Polymers,  Chemical  Substances 
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Manufactured  in  Quantities  of  1 ,000 
Kilograms  or  Less  per  Year  (40  CFR  part 
723).  and  the  Expedited  Process  for 
Issuing  Significant  New  Use  Rules  (40 
CFR  part  721).  Because  these  regulations 
are  amendments  to  current  regulations, 
their  costs  and  benefits  are  incremental 
as  compared  to  the  current  regulations. 

The  costs  and  benefits  associated  with 
these  amendments  are  partially 
quantified;  many  of  the  benefits  are 
unquanlified  but  are  of  significant 
importance.  Considering  only  the 
quantified  costs  and  benefits,  there  is  a 
slight  cost  increase  for  industry  and  a 
slight  cost  savings  for  EPA.  Assuming 
either  1,000.  2,000,  or  3,000  annual 
section  5  submissions,  the  savings  as 
compared  to  the  current  regulation  are 
estimated  to  be: 


Annual  Nunnber 
of  Submissions 


1.000 
2.000 
3,000 


Annual  Cost  Savings 
($  Million) 


Industry        Government 


•0.1 
-0.3 
-0.4 


Ol 

0.2 

0.2  -  0.3 


The  aspects  of  the  amendments  that 
have  the  greatest  quantified  cost  impact 
on  industry  are  the  change  in 
requirements  for  a  bona  fide  TSCA 
Inventory  search  request  and  the 
requirement  to  provide  correct  chemical 
identification.  Both  requirements  are 
expected  to  enable  the  Agency  to  utilize 
resources  more  effectively,  thereby 
providing  better  service  to  industry.  One 
of  the  major  unquantified  benefits  of 
this  amendment  is  increased  flexibility 
under  the  "two  percent  rule,"  allowing 
industry  to  make  minor  compositional 
changes,  providing  more  manufacturing 
latitude  to  the  submitter  and  possibly 
reducing  the  number  of  section  5 
submissions.  Another  unquantified 
change  is  the  requirement  to  use  a 
standardized  form  for  NOCs,  the  impact 
of  which  is  expected  to  be  minimal  as 
many  submitters  are  already  using  a 
similar  form. 

IV.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50593B).  The  record  includes 
basic  information  including  public 
comments  considered  by  the  Agency  in 
developing  this  rule  amendment.  A 
public  version  of  the  record  without  any 
confidential  information  is  available  in 
the  TSCA  PubUc  Docket  Office  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  hoUdays.  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NE- 
G307  (Northeast  Mall),  401  M  St.,  SW.. 
Washington.  DC. 


V.  Other  Regulatory  Requirements 

A .  Execu  tive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51835.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant")  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  Executive  Order  12866.  it 
has  been  determined  that  this  rule  is  not 
a  "significant  regulatory  action"  under 
section  3  (f)  of  the  Order.  This  action  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  the  Agency 
has  determined  that  this  regulatory 
action  will  not  impose  any  adverse 
economic  impacts  on  small  entities. 
EPA  believes  that,  even  if  all  of  the 
section  5  notice  submitters  were  small 
firms,  the  number  of  small  businesses 
affected  by  this  action  will  not  be 
substantial. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3502  et  seq  and  have 
been  assigned  OMB  control  number 
2070-0012.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  vary  from  18  to  21  hours 
per  response,  with  an  average  of  20 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 


List  of  Subjects 

40  CFR  Part  704 

Chemicals.  Confidential  business 
information.  Environmental  protection. 
Hazardous  substances.  Imports, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  720 

Chemicals,  Environmental  protection, 
Premanufacture  notification.  Hazardous 
materials.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  721 

Administrative  practice  and 
procedure.  Chemicals,  Environmental 
protection.  Hazardous  substances, 
imports.  LabeUng.  Occupational  Safety 
and  Health.  Reporting  and 
Recordkeeping  requirements. 

Dated:  March  21. 1995. 

Carol  M.  Browner. 

Administrator. 

Therefore.  40  CFR  chapter  I, 
subchapter  R.  parts  704,  720  and  721  are 
amended  as  follows: 

1.  In  part  704: 

PART  704— (AMENDED] 

a.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  704.25  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§704.25    1 1  -Aminoundecanoic  acid. 

•         *         «         •         * 

(d)  What  information  to  report. 
Persons  identified  in  paragraph  (b)  of 
this  section  must  submit  a 
Premanufacture  Notice  Form  (EPA  Form 
7710-25). 
***** 

c.  Section  704.104  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§704.104    Mexafluoropropylene  oxide. 

***** 

(d)  What  information  to  report. 
Persons  identified  in  paragraph  (b)  of 
this  section  must  submit  a 
Premanufacture  Notice  Form  (EPA  Form 
7710-25). 

***** 

2.  In  part  720: 

PART  720  —  [AMENDED] 

a.  The  authority  citation  for  part  720 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and  2613. 

b.  Section  720.25  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (2)(i). 
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(2Miii).  imivl  (2j(TJ.  (3i.  «m1  by  adding 

parj^aphs  (bUZUvi),  (2)(vu).  (2Kviii). 
and  (bt(9}  to  read  «s  iailows: 


§720.25    t>etenninlog  «vh««ier  a  cTieniicsd 
substance  is  on  ttie  tnvn»»y. 

(a)  A  new  chemical  substance  «  any 
chemical  substance  that  is  not  currently 
listed  on  the  Inventory. 

(b)(1)  A  chemical  substance  is  listed 

in  the  pnbHc  portion  of  the  Inventory  by 

a  specific  cjiemicai  name  (either  a 

Chemical  Abstracts  tCA)  Index  Name  or 

a  CA  Preferred  Name)  and  a  Chemical 

Abstracts  Service  (CAS)  Registry 

Number  if  its  identity  is  not 

confidential.  If  its  identity  is 

confidmtial,  it  is  listed  in  the  public 

portion  of  the  Inventory  by  a  TSCA 

Accession  Number  and  a  generic 

chemical  name  that  masks  the  specific 

substance  identity.  The  confidential 

substance  is  listed  by  its  specific 

chemical  name  only  in  the  confidential 

portion  of  the  Inventory,  which  is  not 

available  to  the  public.  A  persoa  who 

intends  to  manufacture  or  import  a 

chemical  substance  nc^  listed  by 

Sjjecific  chemical  name  in  the  public 

portion  of  the  Inventory  may  ask  EPA 

whether  the  suhstaace  is  Included  in  the 

confidential  Inventory.  EPA  will  answer 

such  an  inquiry  only  if  EPA  d^eriBines 

that  the  person  has  a  bona  fide  intent  to 

manufacture  or  import  the  chemical 

substance  for  cammercial  purposes. 
(2).         .         * 

(i)  Except  as  provided  in  paragraphs 
(b)((3)(i)  and  (ii)  of  this  section,  the 
specific  chemical  identity  of  the 
substance  that  the  person  intends  to 
manafacture  or  imiport,  u&ii^  the 
currently,  correct  CA  name  for  the 
substanoe  and  the  other  correct 
chemical  identity  information  in 
accordance  with  §§720.43<a){lX  12)). 
and  (3). 
*         •        •        •         • 

(iii)(A)  A  brief  description  of  the 
research  and  development  activities 
conducted  to  date  related  to  the 
substance,  induding  the  year  in  which 
the  person  iirst  started  to  conduct 
research  or  development  activity  on  the 
substance,  and  the  generaJ  types  of 
research  and  development  Activities 
conducted  thus  farle.g.,  synthe&is, 
substance  isolation/ purifi  cation, 
formulating,  product  development, 
process  development.  eod-Mte 
application,  toxicity  te&tiAg.  etci.  The 
persoa  must  also  indicate  whether  any 
pilot  plant  or  productton -scale  plant 
evaluatioBS  have  been  conducted 
involving  the  maoulactufe  or  processing 
of  the  «ubstaoce. 

(B)  If  an  importer  is  ooabie  to  provide 
the  taioraiatxta  raquekted  ia  paragraph 
(b)(2)(iiiUA)  of  this  section  from  the 


foreign  manufactuicr  or  sufiptier.  the 
following  iiifonBation  shall  be 
subouftted: 

(1)  A  brief  stateiaeat  indicatii^  bow 
long  the  substance  has  been  ia 
commercial  use  outside  of  the  United 
States. 

[2]  The  name  of  a  oountry  in  which 
it  has  beea  oommeiciaily  used. 

(5)  Whether  the  importer  believes  that 
the  substance  has  already  been  used 
commercially,  in  any  couiAiy.  ior  the 
same  purpose  or  application  that  Lbe 
importer  is  intending. 

Uv)  A  specific  description  of  the 
major  intended  application  or  use  of  the 
substance. 

(v)  An  infrared  spectrum  of  the 
substaoce.  or  Alteroative  spectra  or  other 
data  which  identify  the  substaaoe  if 
infrared  analysis  is  not  suitable  ior  the 
substance  or  does  aot  yield  a  reasonable 
amount  of  structural  iflformatioa.  Whea 
usiag  alternative  spectra  or  instnuacotal 
analysis,  the  person  must  subrait  a 
spectrum  or  instrumental  readout  iior 
the  substanoe. 

(vi)  The  estimated  date  fmonth/yearj 
in  which  the  person  intends  to  submit 
a  Pren[tanu{«ctui«  Notice  (PMN)  for  this 
substance  if  EPA  inkxras  the  notice 
submitter  that  the  substanoe  is  not  ob 
the  Inventory. 

{vii)  The  address  of  the  facility  under 
the  control  of  the  submitter  4t  which  the 
manufacture  or  processir^  of  the 
substance  wouid  most  likely  occur.  For 
an  imported  substance,  the  facility 
under  the  control  of  the  iaoporter  at 
which  prooessiog  of  the  substance 
would  Ukely  occur,  if  any. 

(viii)(A)  For  substances  iotended  to  be 
manufactured  in  the  United  States,  a 
description  of  the  most  proh^e 
mcmufacttiring  process  that  wouid  be 
used  by  the  submitter  to  produce  the 
substaaoe  for  iion-exenipft  ccaomeicial 
ptuposes. 

(B)  For  substances  intended  to  be 
imported,  a  brief  description  of  how  the 
submitter  is  most  likely  to  process  or 
use  the  substance  for  a  oofBinercial 
purpose.  If  the  substance  is  not  expected 
to  be  processed  or  used  at  any  facility 
under  the  importer's  cootrol,  a 
statement  to  this  effect  nmst  be  included 
along  with  a  description  of  how  the 
substance  will  be  processed  or  used  «t 
sites  CQQtralled  by  others,  if  this 
information  is  known  or  reasanaUy 
ascertainable. 

(3j(i)  If  an  importer  canj>ot  provide 
the  chemical  identity  intormation 
required  by  par^iaph  (bU2)lii  and  (v)  o{ 
this  section  because  it  is  cfairaed 
confidential  by  its  foreign  manafactuner 
or  supplier,  the  foreign  laanufacSurer  or 
supplier  must  su|>piy  the  required 
•  information  directly  to  EPA  ia 


accordance  with  §720.4^a3(l),  {2\,  and 
(3)  and  reierenae  die  iniparter's  notioe. 
If  ti»  appropriate  supporting  document 
from  the  foreign  party  is  not  received 
vkithin  30  days  after  EPA  receives  the 
importer's  aotioe.  the  notice  will  be 
considered  ioccauplete. 

(ii)  If  a  raoRufacturer  cannot  provide 
all  of  the  required  inionBation  in 
accordance  with  §720.45faj(li,  <2),  and 
(3)  because  the  new  chemical  substanoe 
is  manufactured  usi^  a  neactaiK  that 
has  a  specific  chemical  identity  claimed 
as  confidential  by  its  supplier,  the 
notice  iBust  contain  chemical  identity 
information  that  is  as  complete  as 
known  by  the  miiufacturar.  ia  addition, 
a  letter  of  support  for  the  notice  must 
then  be  .sent  to  EFA  by  the  cheoucal 
supplier  of  the  oonfidieatiaJ  reactant, 
providing  the  specific  chemical  identity 
of  the  proprietary  reactant.  The  letter  of 
support  miist  reference  the 
manufacturer's  ncitice.  If  the  appropriate 
supporting  document  from  the  supplier 
is  not  received  within  30  days  after  EPA 
receives  the  manufacturer's  notice,  the 
notice  will  be  considered  incomplete. 
•         •        •        •        • 

(9)  If  the  required  chemical  identity 
information  has  not  been  reported 
correctly  or  completely  in  the  notice 
(except  as  provided  under  paragraph 
(b)(3)(ii)  of  this  section)  or  if  any  other 
required  data  or  information  has  been 
omitted  or  is  incomplete,  EPA  will 
consider  the  whole  notice  to  be 
incomplete.  As  soon  as  an  incomplete 
notice  is  identified  as  such  by  EPA,  the 
Agency  wiH  immediately  return  the 
notice  directly  to  the  submitter.  The 
submitter  must  then  resubmit  the 
whole,  completed  bona  fide  notice  to 
EPA  in  order  to  have  the  Agency 
perform  the  desired  Inventory  search 
and  respond  to  the  notice. 

c.  Section  720.40  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§720.40    General. 

(a)  Use  of  the  notice  form;  electronic 
submissions.  (1)  Each  person  who  is 
required  by  subpart  B  of  this  part  to 
submit «  notice  must  complete,  sign, 
and  submit  a  notice  oontaiiung  the 
information  ia  the  fomi  and  manner 
specified  in  this  paragnph.  The 
informatiao  siibmitt^  and  all 
attachments  {unless  the  nUaciunent 
appears  in  the  open  tcietttific  Hferaturel 
must  be  in  English.  All  informatioB 
submitted  must  be  tme  and  corracL 

(2)  Informatiao  may  be  submitted  oa 
paper,  or  eloctranicalJy.  as  follows; 

(i)  Information  submitted  on  paper 
must  be  submitted  in  the  fotn  aad 
manner  set  forth  ia  EPA  Form  Na 
7710-25,  which  is  avaifaUe  tan  the 
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Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Information  which  is  not 
submitted  on  the  EPA  Form  No.  7710- 
25  or  a  photocopy  thereof  (e.g.,  on  a 
form  created  by  commercial  form- 
making  software)  must  be  in  a  format 
pre-approved  by  the  Agency. 

(ii)  Information  may  be  submitted 
electronically  (on  magnetic  or  other 
media)  pursuant  to  an  EPA  published 
format  for  electronic  submissions.  Such 
submissions  must  comply  with  this 
format  and  all  other  media 
specifications  published  by  EPA. 
Persons  submitting  electronically  must 
still  complete  and  submit  on  paper  the 
Certification  and  Submitter 
Identification  sections  of  Form  7710-25. 


(d)  General  notice  requirements.  (1) 
Each  person  who  submits  a  notice  must 
provide  the  information  described  in 
§720.45  and  specified  on  the  notice 
form,  to  the  extent  such  information  is 
known  to  or  reasonably  ascertainable  by 
the  person.  In  accordance  with  §720.50, 
the  notice  must  also  include  any  test 
data  in  the  person's  possession  or 
control,  and  descriptions  of  other  data 
which  are  known  to  or  reasonably 
ascertainable  by  the  person  and  which 
concern  the  health  and  environmental 
effects  of  the  new  chemical  substance. 

(2)  A  p>erson  who  submits  a  notice  to 
EPA  under  this  part  must  provide  EPA 
with  an  original  and  two  complete 
copies  of  the  notice,  including  all  test 
data  and  any  other  information  attached 
to  the  notice  form.  If  information  is 
claimed  as  confidential  pursuant  to 
§720.80,  a  sanitized  copy  must  also  be 
provided. 

tk  *  *  *  * 

d.  Section  720.45  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§720.45    Information  ttiat  must  t>e  included 
in  VM  notice  form. 


(a)(1)  The  specific  chemical  identity 
of  the  substance  that  the  person  intends 
to  manufacture  or  import,  which 
includes  the  following: 

(i)  The  ciirrently  correct  Chemical 
Abstracts  (CA)  name  for  the  substance, 
based  on  the  Ninth  Collective  Index 
(9CI)  of  CA  nomenclature  rules  and 
conventions,  and  consistent  with 
listings  for  similar  substances  in  the 
Inventory.  For  each  substance  having  a 
chemical  composition  that  can  be 
represented  by  a  specific,  complete 
chemical  structure  diagram  (a  Class  1 
substance),  a  CA  Index  Name  must  be 


provided.  For  each  chemical  substance 
that  cannot  be  fully  represented  by  a 
complete,  specific  chemical  structure 
diagram  (a  Class  2  substance),  or  if  the 
substance  is  a  polymer,  a  CA  Index 
Name  or  CA  Preferred  Name  must  be 
provided  (whichever  is  appropriate 
based  on  CA  9Q  nomenclature  rules 
and  conventions).  In  addition,  for  a 
Class  2  substance,  the  notice  must 
identify  the  immediate  chemical 
precursors  and  reactants  by  specific 
chemical  name  and  Chemical  Abstracts 
Service  Registry  Number  (CASRN).  if 
the  number  is  available.  Tradenames  or 
generic  names  of  chemical  precursors  or 
reactants  are  not  acceptable  as 
substitutes  for  specific  chemical  names. 

(ii)  The  currently  correct  CASRN  for 
the  substance  if  a  CASRN  already  exists 
for  the  substance. 

(iii)  For  a  Class  1  substance  and  for 
any  Class  2  substance  for  which  a 
definite  molecular  formula  is  known  or 
reasonably  ascertainable,  the  correct 
molecular  formula. 

(iv)  For  a  Class  1  substance,  a 
complete,  correct  chemical  structure 
diagram:  for  a  Class  2  substance  or 
polymer,  a  correct  representative  or 
partial  chemical  structure  diagram,  as 
complete  as  can  be  knovm,  if  one  can  be 
reasonably  ascertained. 

(2)  For  a  polymer,  the  submitter  must 
also  report  the  following: 

(i)  The  specific  chemical  name  and 
CASRN,  if  the  number  is  available,  of 
each  monomer  and  other  reactant  used, 
at  any  weight  percent,  to  manufacture 
the  polymer.  Tradenames  or  generic 
names  of  chemical  reactants  or 
monomers  are  not  acceptable  as 
substitutes  for  specific  chemical  names. 

(ii)  The  typical  percent  by  weight  of 
each  monomer  and  other  reactant  in  the 
polymer  (weight  of  the  monomer  or 
other  reactant  expressed  as  a  percentage 
of  the  weight  of  the  polymeric  chemical 
substance  manufactured),  and  the 
maximum  residual  amount  of  each 
monomer  present  in  the  polymer. 

(iii)  For  monomers  ana  other  reactants 
used  at  2  weight  percent  or  less  (based 
on  the  dry  weight  of  the  polymer 
manufactured],  indicate  on  the  PMN 
form  any  such  monomers  and  other 
reactants  that  should  be  included  as  pari 
of  the  polymer  description  on  the 
Inventory,  where  the  weight  percent  is 
based  on  either  (A)  the  weight  of 
monomer  or  other  reactant  actually 
charged  to  the  reaction  vessel,  or  (B)  the 
minimum  weight  of  monomer  or  other 
reactant  required  in  theory  to  account 
for  the  actual  weight  of  monomer  or 
other  reactant  molecules  or  fragments 
chemically  incorporated  (chemically 
combined)  in  the  polymeric  substance 
manufactured. 


(iv)  For  a  determination  that  2  weight 
percent  or  less  of  a  monomer  or  other 
reactant  is  incorporated  (chemically 
combined)  in  a  polymeric  substance 
manufactured,  as  specified  in 
paragraphs  (a)(2)(iii)(B)  of  this  section, 
analytical  data  or  appropriate 
theoretical  calculations  (if  it  can  be 
documented  that  analytical 
measurement  is  not  feasible  or  not 
necessary)  to  suppori  this  determination 
must  be  maintained  at  the  site  of 
manufacture  or  import  of  the  polymer. 

(v)  Measured  or  estimated  values  of 
the  minimum  number-average 
molecular  weight  of  the  polymer  and 
the  amoimt  of  low  molecular  weight 
species  below  500  and  below  1,000 
molecular  weight,  with  a  description  of 
how  the  measured  or  estimated  values 
were  obtained. 

(3)  The  person  must  use  one  of  the 
following  two  methods  to  develop  or 
obtain  the  specified  chemical  identity 
information  reported  under  paragraphs 
(a)(1)  and  (2)  of  this  section  and  must 
identify  the  method  used  in  the  notice: 

(i)  Method  1.  Obtain  the  correct 
chemical  identity  information  required 
by  paragraphs  (a)(1)  and  (2)  of  this 
section  directly  from  the  Chemical 
Abstracts  Service  (CAS),  specifically 
from  the  CAS  Registry  Services 
Inventory  Expert  Service,  prior  to 
submitting  a  notice  to  EPA.  A  copy  of 
the  chemical  identification  report 
obtained  from  CAS  must  be  submitted 
with  the  notice. 

(ii)  Method  2.  Obtain  the  correct 
chemical  identity  information  required 
by  paragraphs  (a)(1)  and  (2)  from  any 
source.  The  notice  will  be  incomplete 
according  to  §720.65(c)(l)(vi)  if  the 
person  uses  Method  2  and  any  chemical 
identity  information  is  determined  to  be 
incorrect  by  EPA. 

(4)  If  an  importer  submitting  the 
notice  cannot  provide  all  the 
information  specified  in  paragraphs 
(a)(1)  and  (2)  of  this  section  because  it 
is  claimed  as  confidential  by  the  foreign 
supplier  of  the  substance,  the  importer 
must  have  the  foreign  supplier  follow 
the  procedures  in  paragraph  (a)(3)  of 
this  section  and  provide  the  correct 
chemical  identity  information  specified 
in  paragraphs  (a)(1)  and  (2)  of  this 
section  directly  to  EPA  in  a  joint 
submission  or  as  a  letter  of  support  to 
the  notice,  which  clearly  references  the 
importer's  notice  and  PMN  User  Fee 
Identification  Number.  The  statutory 
review  process  will  commence  upon 
receipt  of  both  the  notice  and  the 
complete,  correct  information. 

(5)  If  a  manufacturer  cannot  provide 
all  the  information  specified  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
because  the  new  chemical  substance  is 


UMI 


manufactured  using  a  reactant  having  a 
specific  chemical  identity  claimed  as 
confidential  by  its  supplier,  the 
manufacturer  must  submit  a  notice 
directly  to  EPA  containing  all  the 
information  known  by  the  manufacturer 
about  the  chemical  identity  of  the 
reported  substance  and  its  proprietary 
reactant.  In  addition,  the  manufacturer 
must  ensure  that  the  supplier  of  the 
confidential  reactant  submit  a  letter  of 
support  directly  to  EPA  providing  the 
specific  chemical  identity  of  the 
confidential  reactant,  including  the  CAS 
number,  if  available,  and  the 
appropriate  PMN  or  exemption  number, 
if  applicable.  The  letter  of  support  must 
reference  the  manufacturer's  name  and 
PMN  User  Fee  Identification  Number 
under  §700.45(c)(3)  of  this  chapter.  The 
statutory  review  period  will  commence 
upon  receipt  of  both  the  notice  and  the 
letter  of  support. 
*         *         *         *         * 

e.  Section  720.80  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§720.80    General  provisions. 


(b)* 

(2)  If  any  information  is  claimed  as 
confidential,  the  person  must  submit,  in 
addition  to  the  copies  specified  by 
§720.40,  a  sanitized  copy  of  the  notice 
form  (or  electronic  submission)  and  any 
attachments. 

(i)  The  original  and  two  copies  of  the 
notice,  specified  at  §720.40  (or 
electronic  submission)  and  attachments 
must  be  complete.  The  submitter  must 
designate  that  information  which  is 
claimed  as  confidential  in  the  manner 
prescribed  on  the  notice  form  (or  in 
EPA's  electronic  submission 
instructions). 

(ii)  The  sanitized  copy  must  be 
complete  except  that  all  information 
claimed  as  confidential  in  the  original 
must  be  deleted.  EPA  will  place  this 
sanitized  copy  in  the  public  file. 

(iii)  If  the  person  does  not  provide  the 
sanitized  copy,  or  information  in  a 
health  and  safety  study  (except 
information  claimed  as  confidential  in 
accordance  with  §720.90),  the 
submission  will  be  deemed  incomplete 
and  the  notice  review  period  will  not 
begin  until  EPA  receives  the  sanitized 
copy  Of  the  health  and  safety  study 
information  is  included,  in  accordance 
with  §720.65(c)(l){vii). 

tk  •  •  •  * 

f.  Section  720.95  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 


§720.95    Public  file. 

*     •     *  Any  of  the  nonconfidential 
material  described  in  this  subpart  will 
be  available  for  public  inspection  in  the 
TSCA  Nonconfidential  Information 
Center,  Room  B607,  Northeast  Mall,  401 
M  St.,  SW.,  Washington,  DC  between 
the  hours  of  1  p.m.  and  4  p.m., 
weekdays,  excluding  legal  hohdays. 

g.  Section  720.102  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§720. 1 02    Notice  of  commencement  of 
manufacture  or  import 

***** 

(c)  Information  to  be  reported  on 
form.  (1)  The  notice  must  be  submitted 
on  EPA  (Form  7710-56).  which  is 
available  from  the  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  The 
form  must  be  signed  and  dated  by  an 
authorized  official.  All  information 
specified  on  the  form  must  be  provided. 
The  notice  must  contain  the  following 
information: 

(i)  The  specific  chemical  identity  of 
the  PMN  substance. 

(ii)  A  generic  chemical  name  (if  the 
chemical  identity  is  claimed  as 
confidential  by  the  submitter). 

(iii)  The  premanufacture  notice  (PMN) 
number  assigned  by  EPA. 

(iv)  The  date  of  commencement  for 
the  submitter's  manufacture  or  import 
for  a  non-exempt  commercial  purpose 
(indicating  whether  the  substance  was 
initially  manufactiu^d  in  the  United 
States  or  imported).  The  date  of 
commencement  is  the  date  of 
completion  of  non-exempt  manufacture 
of  the  first  amount  (batch,  drum,  etc.)  of 
new  chemical  substance  identified  in 
the  submitter's  PMN.  For  importers,  the 
date  of  commencement  is  the  date  the 
new  chemical  substance  clears  United 
States  customs. 

(v)  The  name  and  address  of  the 
submitter. 

(vi)  The  name  of  the  authorized 
official. 

(vii)  The  name  and  telephone  nimiber 
of  a  technical  contact  in  the  United 
States. 

(viii)  The  address  of  the  site  where 
commencement  of  manufacture 
occurred. 

(ix)  Clear  indications  of  whether  the 
chemical  identity,  submitter  identity, 
and/or  other  information  are  claimed  as 
confidential  by  the  submitter. 

(2)  If  the  submitter  claims  the 
chemical  identity  confidential,  and 
wants  the  identity  to  be  listed  on  the 
confidential  portion  of  the  Inventory, 
the  claim  must  be  reasserted  and 


substantiated  in  accordance  with 
§720.85(b).  Otherwise,  EPA  will  list  the 
specific  chemical  identity  on  the  public 
Inventory.  Submitters  who  did  not 
claim  the  chemical  identity,  submitter 
identity,  or  other  information  to  be 
confidential  in  the  PMN  cannot  claim 
this  information  as  confidential  in  the 
notice  of  commencement. 

(d)  Where  to  submit.  Notices  of 
commencement  of  manufacture  or 
import  should  be  submitted  to: 

TSCA  Document  Control  Office  (7407). 
Office  of  PoUuf ion  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401  M  St.. 
SW.,  Washington,  DC  20460. 


Appendix  A  [Removed] 

h.  Appendix  A  to  part  720  is  removed. 
3.  In  part  721: 

PART  721— [AMENDED] 

a.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2652(c). 

b.  Section  721.25  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§721.25    Notice  requirements  and 
procedures. 

(a)*     *     *  The  notice  must  be 
submitted  on  EPA  Form  7710-25.  and 
must  comply  with  the  requirements  of 
part  720  of  this  chapter,  except  to  the 
extent  that  they  are  inconsistent  with 
this  part  721. 


(FR  Doc.  95-7}'09  Filed  3-24-95;  3;32  pml 
BILUNG  COO€  6S6&-60-F 

40  CFR  Part  721 
[OPPTS-50595B;  FRL-4921-9] 
RIN  2070-AC14 

Amendment  for  Expedited  Process  To 
Issue  Significant  New  Use  Rules  for 
Selected  New  Chemical  Substances; 
Final  Rule 

\ 
agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  promulgating  an 
amendment  to  the  regulations  governing 
significant  new  uses  of  chemical 
substances.  The  amendment  authorizes 
EPA  to  impose  any  of  the  "significant 
new  use"  designations  in  40  CFR  part 
721  subpart  B  using  expedited 
rulemaking  procedures  to  promulgate 
"significant  new  use"  rules  (SNURs)  for 
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certain  new  chemical  substances  not 
subiect  to  the  Toxic  Substances  Control 
Act  (TSCA)  section  5(e)  Orders  (referred 
to  as  "non-5(e)  SNURs").  Currently,  the 
significant  new  use  regulations  limit  the 
type  of  activities  which  EPA  can 
designate  as  a  significant  new  use  by 
expedited  rulemaking  without  first 
issuing  a  section  5(e)  Order.  This 
amendment  allows  EPA  to  promulgate 
expedited  SNURs  for  certain  new 
chemical  substances  without  issuing  a 
section  5(e)  Order  for  the  substance,  and 
thereby  facilitates  EPA's  ability  to 
efficiently  and  expeditiously  regulate 
new  chemical  substances. 
DATES:  This  rule  will  become  effective 
on  May  30.  1995.  In  accordance  with  40 
CFR  23.5.  this  rule  shall  be  promulgated 
for  purposes  of  judicial  review  at  1  p.m. 
eastern  time  on  April  12.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Willis.  Acting  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Telephone:  (202)  554-1404. 
TDD:  (202)554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA,  when  EPA  regulates 
activities  associated  with  a  new 
chemical  substance  described  in  a 
premanufacture  notice  (PMN).  EPA 
generally  issues  an  Order  under  section 
5(e)  of  TSCA  regulating  the  PMN 
submitter  and/or  promulgates  a  SNUR 
under  section  5(a)(2)  regulating  all 
manufacturers  and  processors  of  the 
PMN  substance.  EPA  promulgated  a 
procedural  "Generic  SNUR"  (or 
"Expedited  FoUow-Up  Rule")  in  40  CFR 
part  721  on  July  27,  1989  (54  FR  31298). 
On  February  8,  1993,  EPA  proposed 
amending  the  SNUR  regulations  in  40 
CFR  721.170(c)(1)  to  authorize  EPA  to 
impose  any  of  the  "significant  new  use" 
designations  in  40  CFR  part  721  subpart 
B  using  expedited  rulemaking 
procedures  to  promulgate  non-5(e) 
SNURs.  58  FR  7676.  (Pubhc  hearings 
were  held  in  April  1993.)  Previously, 
significant  new  use  designations 
available  for  expedited  non-5(e)  SNURs 
were  limited  to  environmental  release 
activities  and  certain  industrial, 
commercial,  or  consumer  activities. 
This  amendment  authorizes  EPA  to 
include  other  important  designations, 
such  as  protection  in  the  workplace  and 
hazard  communication,  in  non-5(e) 
SNURs  promulgated  via  expedited 
rulemaking  procedures. 

As  explained  in  the  rule  proposal: 
"Whereas  a  section  5(e)  Order  applies 
only  to  the  original  PMN  submitter  who 
signs  the  Order,  a  SNUR  appUes  to  all 
manufacturers  and  processors  of  the 


chemical  substance.  The  reporting 
requirements  of  a  non-5(e)  SNUR  apply 
also  to  the  origiruil  PMN  submitter 
(because,  without  a  section  5(e)  Order, 
the  PMN  submitter  is  not  exempted  by 
40  CFR  72l.45(i)).  Since  only  one 
Agency  action  is  required  instead  of 
two.  and  fewer  EPA  resources  are 
necessary  to  obtain  similar  regulatory 
results,  a  non-5(e)  SNUR  is  more 
e^cient  than  a  combination  of  section 
5(e)  Order  and  '5(e)-SNUR'  (under  40 
CFR  721.160)  to  regulate  new  chemical 
substances."  58  FR  7677.  The  rule 
proposal  also  stated  that  promulgation 
of  a  non-5(e)  SNUR  would  allow  the 
PMN  submitter  to  commence 
commercial  manufacture  of  the  PMN 
substance  sooner  than  would  issuance 
of  a  section  5(e)  Order  followed  by 
promulgation  of  a  5(e)-SNUR. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  autiiorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
The  enumerated  factors  pertain  to  the 
potential  for  increased  manufacturing 
and  processing  volume,  increased 
exposure,  and  changes  in  anticipated 
methods  of  manufacture,  processing, 
distribution  and  disposal.  Once  EPA 
has,  by  rule,  determined  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  commencing  any 
manufacturing,  importing,  or  processing 
activities  designated  by  the  SNUR  as  a 
"significant  new  use."  The  mechanism 
for  reporting  under  this  requirement  is 
set  out  in  40  CFR  721.10. 

The  supporting  rationale  and 
background  for  SNURs  are  more  fully 
set  out  in  the  preamble  to  EPA's  first 
SNURs  issued  under  the  Expedited 
Follow-Up  Rule  and  published  on  April 
24.  1990  at  55  FR  17376.  Consult  that 
preamble  for  further  information  on  the 
objectives,  rationale,  and  procedures  for 
the  rules  and  on  the  basis  for  significant 
new  use  designations. 

II.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
in  subpart  A  of  40  CFR  part  721.  These 
provisions  describe  persons  subject  to 
SNURs.  recordkeeping  requirements, 
exemptions  to  reporting  requirements, 
and  applicabihty  of  SNURs  to  uses 
occurring  before  the  effective  date  of  a 
SNUR.  Rules  on  user  fees  appear  in  40 
CFR  part  700.  Persons  subject  to  a  SNUR 
must  comply  with  the  same  notice 
requirements  and  EPA  regulatory 


procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(d)(1)  and  5(b),  the  exemptions 
authorized  by  section  5(h)(1).  (2).  (3). 
and  (5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice.  EPA  may  take  regulatory  action, 
if  appropriate,  under  sections  5(e),  5(f). 
6.  or  7  to  control  the  activities  on  which 
it  has  received  the  SNUR  notice.  If  EPA 
does  not  take  action,  EPA  is  required 
under  section  5(g)  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12fb).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

III.  Discussion  of  Comments  and  Final 
Rule 

The  public  comments  submitted  to 
EPA  on  the  proposed  rule  indicated  a 
need  for  clarification  regarding  EPA's 
goals  underlying  this  rule  amendment. 
The  goals  that  EPA  believes  are 
promoted  by  this  amendment  are:  (1)  to 
regulate  new  chemical  substance  risks 
using  fewer  EPA  resources,  and  (2)  to 
allow  PMN  submitters  proposing  to 
produce  such  substances  to  commence 
commercial  manufacture  sooner  (subject 
to  appropriate  limitations  that  reduce 
risk).  The  amendment  will  achieve  these 
goals  by  eliminating  language  in  40  CFR 
§721. 170(c)(1)  that  previously  prevented 
EPA  from  promulgating  expedited  non- 
5(e)  SNURs  containing  worker 
protection  or  hazard  communication 
requirements.  In  cases  where  those 
types  of  requirements  are  appropriate, 
this  amendment  will  enable  EPA  and 
the  PMN  submitter  to  bypass 
development  of  a  section  5(e)  Order  and 
proceed  directly  to  promulgation  of  a 
SNUR.  The  PMN  submitter  and  other 
interested  parties  will  generally  have  a 
similar  opportunity  for  dialogue  with 
EPA  and  input  into  development  of  the 
specific  regulatory  terms  as  they  do  in 
the  development  of  a  section  5(e)  Order/ 
5(e)-SNUR  combination. 

1.  Comment.  Many  comments 
indicated  concern  that  EPA  would  use 
the  amendment  to  promulgate  more 
SIMURs  with  Jess  input  from  the  PMN 
submitter. 

EPA  Response.  To  the  contrary'.  EPA's 
intentions  are  to:  (1)  issue  fewer  section 
5(e)  Orders,  not  more  SNURs;  and  (2) 
where  appropriate,  develop  non-5(e) 
SNURs  based  on  voluntary  amendments 
of  PMNs  that  accomphsh  the  same  end 
as  section  5(e)  Order/5(e)-SNUR 
combinations  but  without  the  extra  step. 


In  particular,  EPA  intends  a  process 
involving  the  active  participation  of  the 
original  PMN  submitter  for  the 
substance  that  may  be  subject  to  a 
SNUR;  this  process  will  be  less  formal 
than  negotiating  a  section  5(e)  Consent 
Order. 

As  explained  in  the  preamble  to  the 
proposed  rule  (58  FR  7678,  February  8, 
1993),  the  non-5(e)  SNUR  process 
provides  interested  persons  several 
opportunities  for  comment.  Section 
721.170(d)(2)  requires  EPA  to  notify  the 
PMN  submitter  at  least  7  days  before 
expiration  of  the  90-day  PMN  review 
period  regarding  the  Agency's  risk 
concerns  and  the  activities  under 
consideration  for  designation  as  a 
significant  new  use.  In  most  cases,  EPA 
actually  expects  to  provide  this  notice 
many  days  before  the  "Day-83"  deadline 
required  by  section  721.170(d)(2).  Of 
course,  once  a  PMN  submitter  receives 
this  notice,  the  submitter  may  respond 
to  EPA  with  comments  regarding  both 
the  risk  concerns  and  the  potential 
regulatory  terms  or  "significant  new 
use"  designations.  Furthermore,  the 
expedited  "direct  final"  non-5(e)  SNUR 
rulemaking  procedure  docs  provide  a. 
comment  opportunity,  which  was 
described  in  the  precunble  to  the 
proposed  rule  (58  FR  7678)  as  well  as 
in  the  preamble  to  the  Generic  SNUR 
(54  FR  31305.  July  27.  1989).  Thus,  this 
expanded  non-5(e)  SNUR  process  will 
in  fact  provide  individual  notice  to  the 
PMN  submitter  before  the  non-5(e) 
SNUR  is  published,  followed  by  notice 
and  opportunity  for  comment  to  all 
persons  when  the  non-5(e)  SNUR  is 
published  in  the  Federal  Register. 

Also  as  stated  in  the  rule  proposal:  "A 
non-5 (e)  SNUR  is  typically  appropriate 
for  PMNs  on  chemical  substances 
expected  to  be  toxic  but  where  the  PMN 
indicates  the  submitter's  intention  to 
limit  activities,  implement  control 
measures,  or  otherwise  adequately 
mitigate  human  exposures  and 
environmental  releases.  Activities 
described  in  such  PMNs  may  not 
present  an  unreasonable  risk  of  injur}'  to 
human  health  or  the  environment  so  as 
to  warrant  the  issuance  of  an  Order 
under  section  5(e)  of  TSCA  (followed  by 
promulgation  of  a  5(e)-SNUR).  but 
deviations  from  the  described  activities 
may  present  an  uru^asonable  risk 
warranting  the  imposition  of  regulatory 
controls  via  a  section  5(e)  Order.  In 
those  cases,  a  non-5(e)  SNUR  may  be  the 
least  burdensome  regulatory  alternative 
for  the  Agency  to  pursue,  as  it  will 
allow  the  PMN  submitter  to  proceed 
with  planned  activities  while  requiring 
notification  to.  and  review  by,  EPA  for 
activities  which  have  not  been 
reviewed."  58  FR  7677. 


Additionally,  using  this  non-5(e) 
SNUR  process,  where  EPA  perceives 
that  use  of  a  new  chemical  substance  as 
described  in  the  PMN  may  present 
unreasonable  risk,  then,  instead  of 
suggesting  a  section  5(e)  Consent  Order/ 
5(e)-SNUR  combination,  EPA  may 
informally  request  the  submitter  to 
amend  its  PMN  to  include  appropriate 
exposure  controls.  If  the  submitter 
agrees  to  amend  its  PMN  accordingly, 
EPA  can  then  allow  the  submitter  to 
commence  manufacture  immediately 
upon  expiration  of  the  90-day  PMN 
review  period.  Because  the  amended 
PMN  would  reflect  the  same  controls 
that  vdll  be  in  the  non-5(e)  SNUR,  EPA 
will  not  require  the  submitter  to  wait 
until  the  non-5(e)  SNUR  is  published  to 
commence  commercial  manufacture. 

If.  instead,  the  PMN  submitter  cannot 
reach  agreement  with  EPA  regarding  the 
need  or  appropriateness  of  the  modified 
terms  for  the  PMN.  and/or  prefers  to 
negotiate  a  formal  section  5(e)  Consent 
Order.  EPA  may  then  issue  a  section 
5(e)  Order.  However,  ex^perience  shows 
that  additional  time  and  resources  will 
very  probably  need  to  be  expended 
before  the  section  5(e)  Order  can  be 
finalized,  which  must  occur  before  EPA 
will  allow  the  PMN  review  period  to 
expire,  which  in  turn  must  precede 
commencement  of  commercial 
manufacture  of  the  PMN  substance. 
Section  5(e)(l)(B)(ii)  of  TSCA  prohibits 
EPA  from  issuing  a  section  5(e)  Order 
after  expiration  of  the  90-day  statutory 
review  period.  Therefore,  EPA  will  not 
allow  the  review  period  to  expire  until 
the  section  5(e)  Order  is  finalized,  and 
"extension"  (pursuant  to  TSCA  section 
5(c))  or  "suspension"  (pursuant  to  40 
CFR  720.75(b))  of  the  review  period  is 
usually  necessary  to  allow  sufficient 
time  for  development  of  the  section  5(e) 
Order.  TSCA  section  5(a)  prohibits 
commencement  of  commercial 
manufacture  of  the  PMN  substance 
before  the  90-day  statutory  PMN  review 
period  expires.  Furthermore,  if  EPA  and 
the  submitter  caimot  agree  on  the  terms 
for  a  section  5(e)  Consent  Order,  EPA 
can  issue  a  section  5(e)  Order 
unilaterally. 

Thus,  this  rule  amendment  is 
intended  to  eliminate  unnecessary 
section  5(e)  Orders  and  should  not  itself 
increase  the  number  of  new  chemical 
substances  regulated  by  EPA  via  SNURs 
under  section  5  of  TSCA.  Rather, 
substances  that  would  formerly  have 
been  regulated  by  5(e)-SNURs  may  now 
be  regulated  by  non-5(e)  SNURs.  The 
amendment  still  requires  EPA  to 
provide  notice  allowing  the  PMN 
submitter  (or  others)  to  respond  to  EPA 
with  comments  regarding  the  perceived 
■  risks  and  the  proposed  regulatory 


requirements  for  a  given  new  chemical 
substance. 

2.  Comment.  Some  comments 
indicated  a  desire  for  criteria  to  restrict 
EPA's  discretion  as  to  when  it  would 
use  the  non-5(e)  SNUR  procedure.  The 
Chemical  Manufacturers'  Association 
(CMA)  suggested  that  EPA  should 
commit  to  promulgating  expedited  non- 
5(e)  SNURs  only  when  EPA  finds  that 
the  chemical  substance  "may  present  an 
unreasonable  risk,"  i.e.,  the  standard 
articulated  in  TSCA  section  5(e)  for  the 
issuance  of  administrative  orders. 

EPA  Response.  EPA  has  stated  many 
times  that  TSCA  authorizes  EPA  to 
promulgate  a  SNUR  without  finding  that 
a  chemical  substance  "may  present 
unreasonable  risk."  Rather,  section 
5(a)(2)  of  TSCA  and  40  CFR  721.170(b), 
which  Ts  not  being  amended  in  this 
rulemaking,  set  forth  the  criteria  EPA 
has  used  and  u-ill  continue  to  use  for 
non-5(e)  SNURs. 

As  discussed  above,  where  EPA 
perceives  that  the  scenario  described  in 
a  PMN  may  present  an  unreasonable 
risk,  EPA  may  request  the  submitter  to 
amend  the  PMN  to  include  appropriate 
exposure  controls.  If  the  submitter 
refuses,  EPA  would  not  promulgate  a 
non-5(e)  SNUR.  but  would  Ukely 
attempt  to  negotiate  a  section  5(e) 
Consent  Order.  Unlike  promulgation  of 
a  non-5(e)  SNUR.  to  issue  a  section  5(c) 
Consent  Order,  EPA  must  determine 
that  acti\ities  associated  v/ith  the  PMN 
substance  "may  present  an 
unreasonable  risk"  of  injury  to  human 
health  or  the  environment.  Again, 
however,  extension  or  suspension  of  the 
review  period  would  be  necessary  to 
allow  sufficient  time  for  development  of 
the  section  5(e)  Order,  and.  if  EPA  ajid 
the  submitter  cannot  agree  on  the  need 
or  terms  for  a  section  5(e)  Consent 
Order,  EPA  can  issue  a  section  5(e) 
Order  imilaterally. 

Nevertheless,  as  elaborated  elsewhere, 
EPA  beheves  that  non-5 (e)  SNURs  will 
save  time  and  resources  for  both  EPA 
and  industry  without  unduly  sacrificing 
tlie  ability  to  negotiate  the  regulatory 
terms.  EPA  expects  that  PMN  submitters 
will  recognize  this  and  will  generally 
prefer  a  non-5(e)  SNUR  over  a  section 
5(e)  Order/5 !e)-SNUR  combination 

3 .  Comment.  Many  commenters 
disapproved  of  EPA's  ability  to  use  the 
expedited  non-5 (e)  SNUR  procedure  to 
impose  regulatory  requirements  not 
listed  in  subpart  B  of  40  CFR  part  721. 

EPA  Response.  The  final  rule  limits 
"significant  new  use"  designations  for 
non-5(e)  SNURs  to  subpart  B  provisi<ins 
only.  EPA  expects  that  limiting 
expedited  non-5(e)  SNURs  to  die 
standard  "significant  new  use" 
designations  published  in  subpart  i.  ..' 
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40  CFF  part  721  will  help  provide  PMN 
submitters  with  a  clear  understanding 
when  notified  by  EPA  of  the  regulatory 
terms  that  EPA  intends  to  apply  to  their 
PMN  substance  via  a  non-5(e)  SNUR. 

If.  in  the  future,  EPA  decides  that 
additional  "significant  new  use" 
designations  are  needed  for  non-5(e) 
SNURs.  EPA  can  add  those  designations 
to  subpart  B  via  notice  and  comment 
rulemaking  or  promulgate  individual 
SNURs  containing  those  designations 
through  notice  and  comment 
rulemaicing. 

4.  Comment.  Several  commenters 
disagreed  with  EPA's  assertion  that, 
since  suspensions  to  issue  section  5(e) 
Orders  would  be  eliminated,  the 
proposed  amendment  would  allow 
commercial  manufacture  to  comrQence 
sooner.  They  stated  the  amendment 
would  actually  cause  greater  delay 
because  EPA  could  declare  any  use 
inconsistent  with  the  PMN  to  be  a 
significant  new  use.  They  claim  that  the 
FMN  submitter  will  need  more  time  to 
identifj'  all  potential  uses  and 
associated  information  before 
submitting  a  PMN,  so  that  EPA  will  not 
promulgate  a  SNUR  requiring  further 
notices  for  those  uses  of  the  substance. 

EPA  Response.  The  comment 
indicates  a  need  to  clarify  how  EPA 
regulates  new  chi^mical  substances  and 
particularly  how  the  word  "use"  is 
employed  in  the  context  of  new 
chemical  substance  SNURs  and  section 
5(e)  Consent  Orders.  The  SNURs 
promulgated  by  EPA  to  date  for  new 
chemical  substances  show  that  EPA 
rarely,  if  ever,  designates  as  a 
"significant  new  use"  every  activity  not 
expressly  contemplated  in  the  PMN. 
Rather.  EPA  generally  defines  a 
"significant  new  use"  for  new  chemical 
substances  as  activities  lacking  specific 
exposure  controls  (such  as  gloves, 
goggles,  respirators  and  waste  disposal) 
which  therefore  may  present  an 
unreasonable  health  or  environmental 
risk.  EPA  will  define  as  "significant" 
any  use  not  identified  in  the  PMN  only 
where  the  substance  is  expected  to  be 
to.xic  and  EPA  cannot  be  certain  that 
specific  exposure  controls  will 
adequately  mitigate  all  concerns.  In 
sum,  the  amendment  is  not  intended  to 
change  the  substantive  content  or  terms 
that  EPA  has  used  to  regulate  new 
chemical  substances  or  to  write  SNURs 
in  the  past;  rather,  it  is  a  procedural 
change  enabling  EPA  to  establish  those 
same  terms  in  an  expedited  SNUR 
without  first  issuing  a  section  5(e) 
Consent  Order.  This  amendment  should 
not  change  the  amount  of  time  and 
effort  a  PMN  submitter  must  invest  to 
identify  potential  uses  of  the  new 
chemical  substance.  PMN  submitters 


will  continue  to  be  required  to  provide 
information  that  is  known  to  or 
reasonably  ascertainable  by  the 
submitter  when  the  PMN  is  submitted 
and  throughout  the  PMN  review  period. 
(15  U.S.C.  2604(d)(1)(A).  40CFR 
720.45). 

5.  Comment.  One  commenfer  stated 
that  certain  designations  in  sub{>art  B 
are  "by  their  nature"  not  appropriate  for 
non-5(e)  SNURs  (quoting  the  preambles 
to  the  proposed  and  final  Ceneric 
SNUR.  see  e.g.,  54  FR  31304).  The 
commenter  also  stated  "EPA  should  not 
designate  the  failure  to  use  personal 
protective  equipment  as  a  significant 
new  use  of  a  chemical  substance  that 
has  completed  premanufacture  review 
and  is  not  subject  to  an  Order  under 
Section  5(e).  If  such  protection  is 
required,  it  should  be  imposed  on  the 
initial  manufacturer  who  submitted  the 
PMN  pursuant  to  a  Section  5(e)  Consent 
Order  ....  EPA  should  not  shortcut  this 
process  simply  because  'a  non-5(e) 
SNUR  is  more  efficient  than  a 
combination  of  Section  5(e)  order  and  a 
5(e)  SNUR  ...  to  regulate  new  chemical 
substances."*  58  FR  7677. 

EPA  Response.  Several  provisions  in 
subpart  B  (i.e.,  40  CFR  721.80(k),  (q), 
and  (t))  expressly  refer  to  terms  of  the 
section  5(e)  Consent  Order  and  are  thus 
inapplicable  to  non-5(e)  SNURs.  There 
is  no  need  to  specifically  exclude  these 
provisions  from  §721.170. 

Based  on  over  4  years  of  experience 
with  5(e>-SNURs  and  non-5(e)  SNURs 
under  §§721.160  and  721.170,  EPA  now 
believes  that  provisions  for  worker 
protection  and  hazard  communication 
should  be  available  if  EPA  and  the  PMN 
submitter  prefer  to  bypass  the 
cumbersome  section  5(e)  Order/5(e)- 
SNUR  process  and  go  directly  to  a  non- 
5(e)  SNUR.  Under  the  revised  non-5(e) 
SNUR  process,  allowing  designation  of 
any  of  the  "significant  new  use" 
provisions  in  subpart  B,  risks  to  workers 
can  be  controlled  via  SNURs  without 
the  need  to  also  issue  Consent  Orders. 

EPA  believes  the  imposition  of  worker 
protection  requirements  in  a  non-5(e) 
SNUR  is  appropriate  where  the  new 
chemical  substance  is  expected  to  be 
toxic  to  humans  and  the  PMN  indicates 
that  the  submitter  will  implement 
worker  protection  measures.  Again,  this 
non-5(e)  SNUR  will  not  only  save  EPA 
resources,  but  will  also  allow  the  PMN 
submitter  to  commence  manufacture 
sooner  (i.e.,  immediately  upon 
expiration  of  the  90-day  review  period, 
rather  than  suspending  or  extending  the 
review  period  to  negotiate  a  section  5(e) 
Order),  provided  that  the  submitter  3oes 
in  fact  implement  the  stated  protective 
measures  so  that  the  submitter  is  not 
required  by  the  SNUR  to  submit  another 


notice  to  EPA.  TTie  non-5{e)  SNUR  will 
bind  the  PMN  submitter  as  effectively  as 
a  section  5(e)  Order  while  saving  the 
submitter  the  costs  of  delayed  marketing 
of  the  new  chemical  substance. 

6.  Comment.  EPA  should  not  disrupt 
business  by  defining  as  a  "significant 
new  use"  an  activity  which  the  original 
FMN  submitter  or  another  company 
commences  between  the  filing  of  the 
notice  of  commencement  (NOC)  of 
manufacture  (per  40  CFR  720.102)  and 
the  publication  of  the  SNUR. 

EPA  Response.  EPA  generally  does 
not  consider  those  activities  that 
commenced  prior  to  publication  of  a 
proposed  SNUR  to  be  "significant  new 
uses."  In  SNUR  preambles  for 
individual  chemicals,  EPA  routinely 
states  that  a  "new"  use  is  one  that  is  not 
ongoing  when  the  proposed  SNUR  is 
published  in  the  Federal  Register.  If 
EPA  is  informed  that  a  use  which  it 
proposes  to  define  as  "new"  was 
already  ongoing  before  the  proposal  was 
published,  EPA  will  generally 
determine  that  use  is  not  "new."  See, 
e.g.,  57  FR  31326,  July  l.S,  1992.  (One 
exception  would  be  if  the  original  PMN 
submitter  engaged  in  an  activity 
prohibited  by  a  section  5(e)  Order.) 

7.  Comment.  Employers  have  hazard 
communication  and  worker  protection 
obligations  under  the  Occupational 
Safety  and  Health  Act  without  regard  to 
the  existence  of  TSCA  section  5(e) 
Orders  and  SNURs.  EPA  should  not 
over  extend  itself  into  the  area  of 
occupational  safety  and  health. 

EPA  Response.  TSCA  section  5 
authorizes  EPA  to  review  and  regulate 
new  chemical  substances  to  prevent 
unreasonable  risks  to  human  health  and 
the  environment.  A  senate  report 
discussion  of  TSCA  section  5  expressly 
notes  that  the  Federal  statutes  existing 
when  TSCA  was  enacted,  including 
specifically  the  Occupational  Safety  and 
Health  Act,  "do  not  provide  for  this  type 
of  premarket  scrutiny."  S.  Rept.  So.  698. 
94th  Cong.  2dSess.  1  (1976). 
Requirements  imposed  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  may  not  always 
apply  to  new  chemical  subsltuices 
governed  by  TSCA  section  5.  For 
e.xample,  OSHA  hazard  communication 
requirements  only  apply  to  a  substance 
for  which  there  is  at  least  one  positive 
study  (29  CFR  1910  1200(d)(2)),  whereas 
many  new  chemical  substances  have  not 
been  tested  at  all.  Furthermore.  OSHA 
permissible  exposure  limits  (PELs)  (29 
CFR  Part  1910)  generally  apply  only  to 
specific  chemical  substances,  and  very 
few  new  chemical  substances  subject  to 
section  5  of  TSCA  are  subject  to  OSHA 
PELs.  Lastly,  the  requirements  of  EPA's 
worker  protection  and  hazard 


communication  provisions  in  section 
5(e)  Consent  Orders  and  SNURs  are 
consistent  with  OSHA's  requirements. 
8.  Comment.  One  commenter  stated 
that  the  increased  incidence  of  non-5(e) 
SNURs  would  subject  more  chemicals  to 
TSCA  section  12(b)  export  notification 
requirements,  increasing  the  burden  on 
industry  and  EPA  to  report  such 
activity.  The  commenter  suggested  a 
mechanism  so  that  substances  subject  to 
a  SNUR  but  contained  in  finished 
products  or  a  small  percentage  of  a 
mixture  were  not  subject  to  TSCA  12(b) 
notification. 

EPA  Response.  As  stated  previously 
in  response  to  other  comments,  the 
intent  of  this  rule  amendment  is  not  to 
increase  the  number  of  new  chemical 
substances  regulated  by  EPA.  Rather 
EPA  expects  to  offer  PMN  submitters 
the  option  of  a  non-5(e)  SNUR,  instead 
of  a  section  5(e)  Consent  Order.  In  either 
instance,  EPA  has  determined  that 
exposure  controls  are  needed  and  will 
regulate  the  substance  through  one  of 
those  procedural  mechanisms.  This  rule 
will  not  increase  the  section  12(b) 
reporting  burden  on  industry  or  EPA. 
The  same  comment  suggesting  a  de 
minimis  exemption  for  section  12(b) 
reporting  was  recently  submitted  on  a 
proposed  amendment  to  the  section 
12(b)  rule  at  40  CFR  part  707.  subpart 
D.  EPA  considered  this  comment  in  that 
rulemaking  and  stated  in  the  preamble 
to  the  final  rule  amending  the  section 
12(b)  rule:  "While  de  minimis-type 
regulatory  exemptions  may  be 
appropriate  in  many  circumstances,  at 
the  present  time,  EPA  believes  it  is 
preferable  to  provide  foreign  countries 
12(b)  notifications  so  they  have  the 
opportunity  to  make  their  own 
determinations  regarding  what  level  of  a 
chemical  in  mixtures  is  deemed 
important.  However,  if  further 
experience  vrith  the  12(b)  or  PIC  (Prior 
Informed  Consent  joint  program  of  the 
United  Nations  Environment 
Programme  and  the  Food  and 
Agriculture  Organization]  programs 
indicate  that  a  de  minimis  regulatory 
exemption  is  warranted,  EPA  will 
reexamine  this  option  at  a  later  time." 
58  FR  40240-41;  July  27,  1993. 
Therefore,  under  the  current  rules 
implementing  section  12(b)  of  TSCA  (40 
CFR  part  707,  subpart  D),  if  a  substance    ' 
or  mixture  is  subject  to  a  section  5(e) 
Order  or  rule,  then  export  notification  is 
required,  except  for  substances 
contained  in  "articles"  (as  defined  in  40 
CFR  720.3(c)). 

9.  Comment.  The  original  Generic 
SNUR,  including  the  restriction  on  non- 
5(e)  SNUR  designations,  was  negotiated 
by  a  multi-interest  dialogue  group  and 


should  not  be  changed  unilaterally  by 
EPA. 

EPA  Response.  EPA  has  followed  the 
notice  and  comment  rulemaking 
procedures  required  by  the 
Administrative  Procedure  Act,  and 
believes  it  has  improved  the  final  rule 
amendment  in  direct  response  to  the 
valuable  comments  that  were  submitted. 
Given  the  elimination  of  non-subpart  B 
provisions,  the  benefits  to  PMN 
submitters  from  this  rulemaking,  and 
the  potential  delays  of  procedural 
approaches  other  than  promulgating  this 
final  rule  at  this  time,  EPA  has  decided 
that  it  is  in  the  pubUc  interest  to  go 
forward  with  this  final  rule.  EPA 
expects  this  final  rule  to  satisfy  all 
statutory  requirements  and  most,  if  not 
all,  interested  parties. 

IV.  Economic  Analysis 

The  Agency's  complete  economic 
analysis  is  available  in  the  pubhc  record 
for  this  rulemaking  (OPPTS-50595B). 
The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  the  final  regulation.  In 
this  case,  the  analysis  also  contains 
estimates  for  three  amendments  to  other 
regulations,  namely  the  Revisions  of 
Premanufacture  Notification 
Regulations,  the  Revision  of  Exemption 
for  Chemical  Substances  Manufactured 
in  Quantities  of  1,000  Kilograms  or  Less 
Per  Year,  and  the  Revisions  of 
Exemption  for  Polymers.  As  these 
regulations  are  amendments  to  current 
regulations,  the  costs  and  benefits  are 
incremental  and  estimate  the  effect  of 
the  amendment  with  respect  to  the  old 
regulation. 

This  non-5(e)  SNUR  amendment  will 
eliminate  the  need  to  develop  a  section 
5(e)  Consent  Order  before  promulgating 
an  expedited  SNUR  in  those  cases 
where  EPA  determines  that  activities 
described  in  the  PMN  submission  will 
not  present  unreasonable  risk.  The 
major  industry  benefit  is  the  avoidance 
of  the  delay  and  costs  associated  with 
negotiating  a  Consent  Order;  generally, 
the  submitter  will  be  able  to  commence 
commercial  manufacture  immediately 
after  the  90-day  PMN  review  period 
without  suspending  or  extending  it.  The 
submitter,  along  with  other 
manufacturers  and  processors,  will  be 
bound  by  the  expedited  SNUR. 

Indus^y  savings  from  this 
amendment  are  based  on  avoidance  of 
delay  costs  and  are  estimated  to  range 
from  $65,000  to  $330,000  per  year. 
Annual  government  savings  are 
estimated  to  range  from  $240,000  to 
$960,000.  These  estimates  are  based  on 
the  following  assumptions:  (1)  1 ,000  to 
3,000  PMNs  will  be  submitted  annually; 
(2)  in  the  absence  of  this  amendment. 


5%  of  these  PMNs  will  be  subject  to 
section  5(e)  Orders;  and  (3)  with  this 
amendment,  40%  of  these  section  5(e) 
Orders  will  be  avoided  and  replaced  by 
non-5(e)  SNURs. 

V,  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  ctMitrol  number 
OPPTS-50595B).  The  record  includes 
basic  information  and  comments 
considered  by  the  Agency  in  developing 
this  rule.  A  public  version  of  the  record 
is  available  in  the  TSCA 
Nonconfidential  Infmrnation  Center, 
from  12  noon  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  TSCA  Nonconfidential  Information 
Center  is  located  in  Rm.  NE-B607. 
Northeast  Mall,  401  M  St..  SW., 
Washington,  DC. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51835,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  envirormient,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant")  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency;  (3)  materially  alter  the 
budgetar>-  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Older. 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4.  '993)  it  has 
been  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  the  Order.  This  action  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Art  (5  use.  601  et  seq.),  the  Agency 
has  determined  that  this  regulatory 
artion  will  not  impose  any  adverse 
economic  impacts  on  small  entities. 
EPA  believes  that,  even  if  all  of  the 
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SNUR  notice  submitters  were  small 
firms,  the  number  of  small  businesses 
affected  by  this  rule  will  not  be 
substantial. 

C.  Paperwork  Reduction  Act 

There  is  no  additional  reporting 
burden  associated  with  this  amendment. 
The  information  collection  requirements 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3302  et  seq..  and  have  been  assigned 
OMB  control  number  2070-0012. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  March  21,  1995. 

Carol  M.  Bro%imer, 

Administrator. 

Therefore.  40  CFR  Chapter  I.  part  721 
is  amended  as  follows. 

PART  721  —  [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2fi25(f;).  ■     . 

2.  By  revising  §721. 170(c)(1)  to  read 
as  follows: 

§721.170  Notification  requirements  for 
selected  new  chemical  substances  that 
have  completed  premanufacture  review. 


(1)  When  EPA  decides  to  establish 
significant  new  use  reporting 
requirements  under  this  section.  EPA 
may  designate  as  a  significant  new  use 
any  one  or  more  of  the  activities  set 
forth  in  subpart  B  of  this  part.  In 
addition.  EPA  may  designate  specific 
recordkeeping  requirements  described 
under  subpart  C  of  this  part  that  are 
applicable  to  the  substance. 
***** 
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40  CFR  Part  723 
[OPPTS-60594B;  FRL-4929-8) 
RIN2070-AC14 

Premanufacture  Notification 
Exemptions;  Revisions  of  Exemptions 
for  Polymers;  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  EPA  is  promulgating 
amendments  to  the  polymer  exemption 
rule  to  expand  the  exemption  criteria 
and  exempt  manufacturers  of  eligible 
polymers  from  certain  section  5 
premanufacture  notification  (PMN) 
requirements.  EPA  has  determined  that 
the  manufacture,  processing, 
distribution  in  commerce,  use.  and 
disposal  of  new  chemical  substances 
meeting  the  revised  polymer  exemption 
criteria  will  not  present  an  uiu-easonable 
risk  of  injury  to  human  health  or  the 
environment  under  terms  of  the 
exemption.  These  final  amendments 
reflect  criteria  developed  and  used  by 
EPA  to  assess  the  hazards  associated 
with  new  polymeric  substances  over  the 
past  15  years  the  New  Chemicals 
Program  has  been  in  place.  EPA  believes 
that  these  amendments  will  encourage 
the  manufacture  of  safer  polymers  by 
reducing  industry's  reporting  burden  for 
this  category  of  chemical  su^tances. 
DATES:  This  rule  will  become  effective 
May  30.  1995.  In  accordance  with  40 
CFR  23.5  (50  FR  7271).  this  rule  shall 
be  promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  time  on  April 
12,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Willis,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Telephone:  (202)  554-1404; 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
polymer  exemption  rule  was  originally 
promulgated  on  November  21.  1984. 
The  supporting  rationale  and 
background  for  that  exemption  was 
published  at  49  FR  46066  on  November 
21.  1984  and  46  FR  54688  on  November 
3.  1981.  On  February  8.  1993.  EPA 
proposed  amendments  to  the  1984 
polymer  exemption  rule  (58  FR  7679) 
Consult  those  documents  for  further 
information  on  the  objectives,  rationale, 
and  procedures  for  the  rule  and  the 
basis  for  the  finding  that  polymers 
eligible  for  exemption  will  not  present 
an  unreasonable  risk  of  injury  to  human 
health  and  the  environment  under  terms 
of  the  exemption.  The  docket  control 
number  for  this  document  is  OPPTS- 
50594B. 

The  amended  rule  allows 
manufacture  and  distribution  of 
polymers  meeting  the  exemption  criteria 
without  submission  of  a  PMN  or  an 
exemption  notice  prior  to 
commencement  of  manufacture  for  a 
commercial  purpose  under  terms  of  the 
exemption.  However,  manufacturers  of 


exempted  polymers  are  required  to 
submit  an  annual  report  on  exempted 
polymers  for  which  manufacture  or 
importation  commenced  for  the  first 
time  under  terms  of  the  exemption 
during  the  preceding  calendar  year. 
Recordkeeping  requirements  are 
retained  as  part  of  the  rule  to  document 
compliance  with  the  exemption  criteria. 
Overall,  these  amendments  constitute  a 
substantial  revision  of  the  existing 
polymer  exemption  rule. 

I.  Background 

A.  Statutory  Authority 

Section  5(a)(1)  of  TSCA  requires  that 
persons  notify  EPA  at  least  90  days 
before  they  manufacture  or  import  a 
new  chemical  substance  for  commercial 
purposes.  A  "new  chemical  substance" 
is  any  substance  that  is  not  on  the 
Inventory  of  Chemical  Substances 
compiled  by  EPA  under  section  8(b)  of 
TSCA.  Section  5(h)(4)  of  TSCA 
authorizes  EPA,  upon  application  and 
by  rule,  to  exempt  the  manufacturer  or 
importer  of  any  new  chemical  substance 
from  part  or  all  of  the  provisions  of 
section  5  if  the  Agency  determines  that 
the  manufacture,  processing, 
distribution  in  commerce,  use.  or 
disposal  of  the  new  chemical  substance 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  In  this  preamble  and 
under  the  rule,  references  to 
"manufacture"  and  "manufacturer" 
include  "import"  and  "importer", 
respectively,  as  defined  in  TSC.'^  section 
3  and  the  PMN  rule. 

B.  History/Rationale 

In  1984.  the  Agency  published  a 
TSCA  section  5(h)(4)  rule  granting  an 
exemption  for  persons  who  manufacture 
or  import  certain  polymers,  set  forth  at 
40  CFR  723.250.  Since  promulgation  of 
the  1984  polymer  e.xemption  rule  (the 
"1984  exemption"),  the  Agency  has 
reviewed  over  2,000  polymers 
submitted  as  polymer  exemption  notices 
in  the  21-day  review  process  in 
addition  to  over  10,000  polymers 
submitted  as  PMNs  since  the  initiation 
of  the  90-day  PMN  review  process  in 
1979.  In  the  course  of  performing  hazard 
and  risk  assessments  for  these  polymers, 
the  Agency  has  developed  internal 
guidelines  for  identifying  polymeric 
substances  that  do  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  These 
guidelines  are  based  on  (1)  EPA  s 
ongoing  review  of  the  available 
literature  on  the  toxicity  of  polymers,  (2) 
EPA's  analyses  of  various  samples  of  the 
PMN  polymer  data  base,  (3)  information 
provided  to  EPA  by  outside  groups 


during  and  subsequent  to  development 
of  the  1984  exemption,  and  (4) 
professional  judgment  of  EPA  staff 
scientists.  The  final  rule  will  bring  the 
1984  polymer  exemption  criteria  into 
close  alignment  with  the  internal 
criteria  currently  being  used  by  EPA  to 
assess  hazards  and  risks  of  polymers. 
The  eligibility  criteria  in  the  final  rule, 
which  are  based  on  the  1984  polymer 
exemption  criteria,  have  been  refined 
and  expanded  to  allow  more  low-risk 
polymers  to  qualify  for  exemption. 
While  expanding  the  category  of  safer 
polymers,  the  exemption  continues  to 
exclude  or  restrict  those  polymers  that 
the  Agency  believes  should  be  reviewed 
under  the  9G-day  PMN  process. 

Both  the  Agency  and  the  polymer 
industry  have  had  10  years  of  practical 
experience  with  the  polymer  exemption. 
Since  the  current  exemption  criteria 
define  what  the  Agency  considers  to  be 
low-risk  polymers,  eligible  polymers 
generally  receive  only  a  cursory  Agency 
review  to  validate  that  the  polymer 
meets  the  ehgibiUty  criteria. 
Consequently,  most  polymers  eligible 
for  the  exemption  present  no  issues  and 
manufacture  can  commence  when  the 
21 -day  review  period  expires. 

Based  on  the  Agency's  review  and 
analysis  of  polymer  exemption 
applications  submitted  to  date.  EPA  has 
determined  that  an  overwhelming 
number  of  submitters  correctly 
determined  the  eligibility  status  of  the 
polymer.  Consequently,  the  Agency 
believes  that  it  is  no  longer  necessary  for 
EPA  to  expend  its  limited  resources  to 
validate  a  polymer's  eligilMlity  under 
the  exemption.  The  Agency  would  like 
to  shift  the  resources  currently 
expended  on  analytical  screening  of  this 
class  of  low-risk  substances  to  the 
substantive  review  of  substances  that 
present  unknown  or  potentially  higher 
risks.  Moreover,  the  Agency  beUeves 
that  industry  has  become  sufficiently 
familiar  with  the  criteria  over  the  past 
10  years  and  is  capable  of  correctly 
determining  the  eligibility  of  a  polymer 
under  the  exemption.  Therefore.  EPA 
has  decided  to  eliminate  the 
requirement  that  a  company  submit  an 
exemption  application  prior  to  the 
manufacture  or  importation  of  an 
exempted  polymer  under  terms  of  the 
exemption.  Instead,  the  final  rule 
requires  submission  of  an  annual  report 
on  polymers  for  which  manufacture  or 
importation  under  tenns  of  the 
exemption  commenced  for  the  first  time 
during  the  preceding  calendar  year. 
However,  to  increase  the  level  of 
assurance  that  polymers  manufactured 
"under  the  exemption  meet  the  eligibility 
criteria,  EPA  has  prepared  a  draft 
technical  guidance  document  and  will 


hold  workshops  on  determining 
eligibility  of  exempted  polymers  for 
polymer  manufacturers.  In  additi<Hi,  the 
final  rule  requires  that  records 
documenting  an  exempted  polymer's 
eligibility  under  terms  of  the  exemption 
be  maintained  at  the  manufacturing  site. 

The  Agency  beUeves  that  expanmng 
the  1984  exemption  criteria  and 
eliminating  routine  EPA  review  will 
increase  the  number  of  polymeric 
substances  eligible  for  exemption, 
encourage  the  manufacture  of  safer 
polymers,  and  result  in  resource  savings 
to  industry  and  the  EPA  without 
decreasing  or  compromising  the  level  of 
risk  reduction/management  afforded  by 
a  21-day  or  90-day  review  of  these 
same  substances. 

II.  Final  Amendments 

A.  Summary  of  Fina]  Amendments 

1.  Definition  of  polymer.  To  be 
considered  for  exemption,  substances 
must  meet  the  definition  of  polymer  in 
the  rule.  EPA  is  amending  the  definition 
of  "polymer"  to  adopt  the  exact  wording 
of  the  internationally  recognized 
definition  of  polymer  which  was 
developed  at  the  Organization  of 
Economic  Cooperation  and 
Development  (OECD)  Expert  Group 
Meetings  on  Polymers  held  in  Toronto. 
Canada  (January.  1990).  Paris.  France 
(October.  1991).  and  Tokyo.  Japan 
(April.  1993)  and  agreed  upon  in  May. 
1993  by  the  OECD  Member  Countries. 
(Copies  of  the  OECD  Chairperson's 
reports  are  available  in  the  docket  for 
this  rulemaking.)  The  definition,  which 
is  based  on  the  Agency's  1984  polymer 
defmition  at  40  CFR  723.250,  ensures 
that  exempt  substances  have  the 
structural  characteristics  common  to  the 
category  of  substances  on  which  EPA 
has  based  its  no  unreasonable  risk 
finding.  Minor  revisions  are  included  in 
the  definition  in  response  to  comments. 

2.  Classes  of  polymers  ineligible  for 
exemption.  Section  723.250id)  of  the 
1984  exemption  established  certain 
classes  of  polymers  that  were  ineligible 
for  exemption.  As  with  the  1984 
exemption,  polymers  that  are  designed 
or  reasonably  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize  will  remain  ineligible  for 
exemption  in  this  final  rule.  In  addition, 
polymers  that  are  prepared  from 
monomers  or  other  reactants  that  are 
included  in  the  polymer  identity  must 
be  existing  chemical  substances  on  the 
TSCA  Inventory  or  otherwise  excluded 
or  manufactured  under  terms  of  another 
TSCA  section  5  exemption.  The  final 
rule  excludes  from  eligibility  water- 
absorbing  polymers  with  molecular 
weights  (M\V)  equal  to  or  greater  than 


10.000  daltons;  moreover,  the  term 
"water-absorbing"  has  been  re-define<l 
to  describe  more  specifically  the 
category  of  polymers  that  the  Agency 
believes  should  renoain  subject  to  the 
full  PMN  review  process.  The  final  rule 
also  amends  certain  restrictions 
contained  in  the  1984  exemption  for 
cationic  polymers  and  polymers  that 
contain  certain  elements.  Restriction  on 
polymers  that  contain  certain  reactive 
functional  groups  have  been  amended 
and  are  part  of  the  eligibility  criteria  for 
polymers  with  MW  equal  to  or  greater 
than  1,000  and  less  than  10,000  daltons 
(§720.250(e)(l)). 

3.  Polymers  eligible  for  the  exemption. 
Polymers  with  number-average  MW 
greater  than  1.000  daltons  and 
polyesters  that  are  made  from  a 
specified  list  of  reactants  remain  ehgible 
for  exemption.  The  final  rule  sets  limits 
on  oligomer  content  and  reactive 
functional  groups  for  polymers  with 
number-average  MW  equal  to  or  greater 
than  1,000  and  less  than  10,000  daltons. 
In  addition,  polymers  with  number- 
average  MW  equal  to  or  greater  than 
10.000  daltons  and  restricted  oligomer 
content  are  also  ehgible  for  exemption. 
In  the  1993  proposal,  the  Agency 
requested  comment  on  its  proposal  to 
impose  certain  restrictions  relating  to 
potential  inhalation  exposure  of 
respirable  water-insoli^le  polymer 
particles,  along  with  several  alternatives 
for  dealing  with  potential  lung  effects 
associated  with  the  inhalation  of  water- 
insoluble  particles  of  respirable  size. 
Based  on  comments  and  further  analysis 
of  the  available  data,  the  Agency  has 
removed  the  restrictions  on  water- 
insoluble  polymers  with  MW  of  10,000 
daltons  or  greater,  with  the  exception  of 
water-absorbing  polymers  which  are  * 
ineligible  for  exemption. 

Polyesters  remain  eligible  as  in  the 
current  exemption;  however,  in 
response  to  comments  that  the  Agency 
should  expand  the  category  of  {tolyester 
polymers  eligible  for  exemption,  the 
final  rule  includes  a  number  of 
additional  substances  in  the  list  of 
accepiable  polvester  reactants. 

Finally,  tne  Following  classes  of 
polymers  are  now  ehgible  for 
exemption:  (a)  polymers  that  contain 
less  than  32  percent  carbon;  (b) 
biopolyraers.  their  synthetic 
(equivalents,  and  modifications  and 
derivatives  of  biopolymers;  and  (c) 
polvmers  made  from  reactants  that 
contain  halogen  atoms  or  cyano  groups 

4.  General  provisions.  In  the  1993 
proposal,  manufacturers  and  importers 
would  have  been  required  to  submit  an 
abbreviated  notice  within  30t»lendar 
days  following  the  first  manufacture  or 
import  of  an  ehgible  polymer  rather 


V.'^' 


\ 


16318      Federal  Resister  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday,  March  29,  1995  /  Rules  and  Regulations      16319 


than  21  days  prior  to  manufacture 
(import)  as  required  in  the  1984 
exemption.  However,  the  final  rule 
further  modifies  the  notification 
provisions  and  now  requires  only  that 
manufacturers  of  exempt  polymers 
submit  an  annual  report  on  all 
exempted  polymers  for  which 
manufacture  or  importation  under  terms 
of  the  exemption  commenced  for  the 
first  time  during  the  preceding  calendar 
year.  This  annual  report  would  provide 
the  Agency  with  information  concerning 
use  of  the  exemption.  Manufacturers  are 
required  to  maintain  specific  records  to 
document  a  polymer's  eligibility  under 
the  exemption  rule. 

With  the  elimination  of  the  obligation 
to  notify  EPA  in  advance  of  manufacture 
of  an  exempted  polymer,  the  use  of  EPA 
Form  7710-25  will  not  be  required. 
However,  the  final  rule  requires  that 
certain  information  be  maintained  at  the 
site  of  manufacture  including  chemical 
identity  and  structure,  records  of 
production  volume  for  the  first  3  years 
of  manufacture,  date  of  commencement 
of  manufacture  or  import,  certification 
that  the  polymer  meets  the  conditions  of 
the  exemption,  and  information  that 
demonstrates  compliance  with  the 
exemption,  including  analytical  data  or 
other  information  that  substantiates  the 
manufacturer's  claim  of  eligibility  under 
criteria  established  for  minimum 
number  average  MW  and  restricted 
oligomer  content. 

EPA  proposed  but  is  not  requiring 
that  polymer  identity  be  described  by  a 
Chemical  Abstracts  (CA)  Index  Name  or 
CA  Preferred  Name,  since 
manufacturers  are  not  required  to 
submit  an  exemption  notice  to  the 
Agency  under  the  final  rule.  Finally,  the 
Ageficy  has  determined,  for  the  reasons 
outlined  in  the  discussion  below,  that 
the  revocation  provisions  in  the  1993 
proposal  are  not  necessary  for  the 
Agency  to  make  its  determination  that 
this  category  of  substances  will  not 
present  unreasonable  risk  to  human 
health  and  the  environment  and  has 
deleted  these  provisions  in  their 
entirety. 

B.  Discussion  of  the  Amendments  and 
Response  to  Comments 

The  final  rule  adopts  many  of  the 
proposed  amendments  without  changes. 
However,  as  indicated  above,  certain 
provisions  of  the  proposed  amendments 
have  been  revised  in  light  of  the 
Agency's  consideration  of  comments 
received.  A  discussion  of  the  major 
comments,  the  Agency's  responses,  and 
the  amended  provisions  follow: 

1.  Definition  of  polymer.  Under  the 
proposal.  EPA  proposed  to  revise  the 
definition  of  polymer  in  the  1984 


exemption  to  conform  with  the 
international  definition  of  polymer 
recently  adopted  by  0£CD  Member 
Countries,  including  the  United  States. 
Canada,  japan,  and  the  member  nations 
of  the  European  Union.  The  revised 
definition  retains  the  meaning  and 
purpose  of  the  1984  exemption 
definition  of  polymer.  For  purposes  of 
this  exemption,  the  term  "polymer" 
means  "a  chemical  substance  consisting 
of  molecules  characterized  by  the 
sequence  of  one  or  more  types  of 
monomer  units  and  comprising  a  simple 
weight  majority  of  molecules  containing 
at  least  3  monomer  units  which  are 
covalently  bound  to  at  least  one  other 
monomer  unit  or  other  reactant  and 
which  consists  of  less  than  a  simple 
weight  majority  of  molecules  of  the 
same  molecular  weight.  Such  molecules 
must  be  distributed  over  a  range  of 
molecular  weights  wherein  differences 
in  the  molecular  weight  are  primarily 
attributable  to  differences  in  the  number 
of  monomer  units." 

The  term  "monomer  unit,"  which 
replaces  the  non-standard  term 
"internal  subunit"  used  in  the  1984 
exemption,  means  the  reacted  form  of 
the  monomer  in  a  polymer,  i.e.,  the 
monomer  must  have  formed  at  least  one 
covalent  bond  with  another  like  or 
unlike  molecule  under  the  conditions  of 
the  relevant  polymer-forming  reaction. 
The  fact  that  a  monomer  must  be 
capable  of  forming  two  or  more  such 
bonds  is  not  a  requirement  that  it  do  so 
to  be  considered  "the  reacted  form;"  one 
is  sufficient.  Consequently,  "polymer 
molecules."  defined  as  containing  "at 
least  3  monomer  units  which  are 
covalently  bound  to  at  least  one  other 
monomer  unit  or  other  reactant." 
continue  to  require  at  least  4  precursor 
units,  as  in  the  1984  definition.  The 
difference  is  that,  under  the  proposal,  at 
least  3  of  the  units  must  be  in  a 
"sequence."  and  further,  one  of  the 
groupings  could  come  from  an  "other 
reactant"  as  well  as  from  a  monomer. 
The  first  change  ("sequence")  is  slightly 
more  restrictive  and  the  second  ("other 
reactant")  slightly  less  restrictive  than 
the  present  definition.  The  net  effect  of 
the  change,  made  to  be  consistent  with 
protocols  of  the  OECD,  is  expected  to  be 
minimal.  The  term  "sequence"  is 
defined  as  part  of  the  pol>'mer  definition 
in  the  final  rule.  "Monomer"  and 
"reactant"  remain  consistent  with  the 
terms  used  for  purposes  of  Inventory- 
reporting  and  premanufacture 
notification,  wherein  "reactants" 
include  monomers,  chain  transfer  and 
cross-linking  agents,  monofunctional 
gniups  that  act  as  modifiers,  and  other 


end  groups  if  incorporated  into  the 
polymer  molecule. 

Comment.  The  Society  of  the  Plastics 
Industry  (SPI)  commented  that  the  new 
polymer  definition  should  be  clear  and 
complete.  By  using  wording  that  strays 
from  the  OECD  definition.  EPA  has 
rendered  its  definition  unclear  and 
made  interpretation  difficult.  The 
definition  of  "polymer  molecule"  that 
uses  the  term  "monomer  unit"  cannot 
be  equated  with  the  earlier  definition 
that  used  "internal  subunit  '  because  a 
"monomer  unit"  does  not  have  to  be 
internal.  The  term  "polymer  molecule" 
defined  at  §723. 250(b).  requiring  at  least 
two  internal  monomer  units,  is  in 
conflict  with  the  statement  in  the 
preamble  that  "at  least  three  of  the  units 
must  be  internal." 

Response.  The  polymer  definition  in 
the  proposed  rule  represents  a  version 
proposed  before  an  OECD  meeting  held 
in  April  1993  in  which  the  participants 
agreed  upon  an  interpretation  of  the 
polymer  definition.  (The  definition  of 
the  term  "polymer  molecule  ".  which  is 
responsible  for  some  of  the  confusion, 
was  introduced  to  assist  in  defining 
"polyester."  which  is  not  relevant  to  the 
OECD  definition  of  polymer.)  EPA  has 
therefore  made  changes  in  the  relevant 
provisions  of  the  rule. 

Comment.  SPI  commented  that  the 
definition  of  "reactant  "  is  inconsistent 
with  the  definition  of  "reactive 
functional  group"  and  is  problematic 
because  of  EPA's  dependence  on 
subjective  intent;  it  recommends  that 
the  language  "reasonably  be 
anticipated"  and  "reasonably 
ascertainable"  be  used  instead  of 
depending  on  intent. 

Response.  The  Agency  does  not 
believe  there  is  an  inconsistency 
between  the  definitions,  nor  any 
particular  reason  why  they  should  be 
consistent,  since  they  are  describing 
different  things  and  addressing  different 
issues.  Sodium  hydroxide  may  be  a 
reactant.  but  it  can  hardly  be  a  reactive 
functional  group.  Furthermore,  many 
chemically  reactive  substances  are  not 
"reactants"  in  this  context  because  they 
are  not  intended  (or  reasonably 
anticipated)  to  become  chemically  part 
of  the  polymer. 

2.  Polymers  ineligible  for  exemption — 
(a)  Exclusion  of  certain  polymers  that 
are  cationic  or  anticipated  to  become 
cationic  in  aquatic  environments.  The 
Agency  continues  to  have  ecotoxicity 
concerns  for  cationic  polymers  with 
specific  characteristics  but  believes  that 
certain  restrictions  in  the  1984 
exemption  can  be  modified  as  discussed 
in  the  1993  proposal.  No  comments 
were  received  on  this  provision. 
Accfirdingly.  under  the  final  nile.  the 
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current  restriction  on  cationic  polymers 
at  §723. 250(d)(1)  is  amended  to  provide 
that  certain  cationic  polymers  will  be 
eligible  for  exemption  if: 

U)  The  polymer  is  a  solid  material  that 
is  not  soluble  or  dispersible  in  water 
and  will  be  used  only  in  the  solid  phase 
(e.g.,  polymers  that  will  be  used  as  ion 
exchange  beads),  or 

(ii)  The  combined  (total)  functional 
group  equivalent  weight  of  cationic 
groups  (e.g..  primary,  secondary  and 
tertiary'  amines,  quaternary  ammonium, 
phosphonium,  and  sulfonium)  in  the 
polymer  is  equal  to  or  greater  than 
5.000.  "Equivalent  weight"  of  a 
functional  group  means  the  ratio  of  the 
molecular  weight  to  the  number  of 
occurrences  of  that  functional  group  in 
the  molecule.  It  is  the  weight  of 
substance  that  contains  one  formula- 
weight  of  the  functional  group.  In 
addition,  the  definition  of  "cationic 
polymer"  was  rephrased  in  the  final 
rule  to  replace  the  term  "subunit," 
which  as  discussed  previously  in  this 
unit  under  Definition  of  Polymer  is 
considered  a  non-standard  term. 

(b)  Exclusion  of  polymers  with  certain 
weight  content  of  certain  elements.  The 
rule  continues  to  exclude  from 
eligibility  polymers  containing  certain 
levels  of  particular  elements  from  the 
exemption  if  the  elements  are  present  as 
an  integral  part  of  the  polymer  structure, 
or  present  as  counterions  in  the 
polymer.  However,  as  proposed,  the 
Agency  is  expanding  the  list  of 
allowable  elements  set  forth  at 
§§723.250(d)(2)(ii)(B)  and  (C)  to  include 
chlorine,  bromine,  and  iodine  as  the 
monatomic  counterions;  and  fluorine, 
chlorine,  bromine,  and  iodine  as 
covalently  bound  to  carbon.  The  Agency 
received  no  comments  on  this  specific 
provision. 

(c)  Exclusion  of  polymers  that 
degrade,  decompose,  or  depolymerize. 
The  rule  continues  the  exclusion  at 
§723.250(d)(3)  for  polymers  that  are 
designed  or  reasonably  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize.  including  those  polymers 
that  could  substantially  decompose  after 
manufacture  and  use,  even  though  they 
are  not  actually  intended  to  do  so.  A 
description  of  what  the  Agency 
considers  degradation,  decomposition 
and  depolymerization  for  purposes  of 
this  exemption  is  contained  in  the  final 
rule.  No  specific  comments  were 
received  on  this  provision. 

(d)  Exclusion  of  polymers  that  are 
prepared  from  monomers  or  other 
reactants  that  are  not  already  on  the 
TSCA  Inventory.  As  proposed,  polymers 
that  are  manufactured  using  monomers 
or  other  reactants  that  are  not  on  the 
TSCA  Inventorv.  or  that  are  not 


manufactured  under  an  applicable 
section  5  exemption  are  not  eligible  for 
exemption  at  §723. 250(d)(4).  Some 
confusion  surrounded  the  Agency's 
position  on  the  use  of  non-Inventory 
listed  monomers  or  other  reactants  at 
levels  of  2  percent  or  less,  as  evidenced 
at  the  public  hearing  on  the  proposed 
rule  held  in  Washington,  D.C.  on  April 
26-27,  1993  and  written  comments  on 
this  proposal.  EPA  is  making  clear  that 
this  provision  relates  specifically  to 
monomers  or  other  reactants  that  would 
be  considered  part  of  the  polymer's 
identity,  if  the  same  substance  was 
reported  in  a  PMN,  i.e.,  those  substances 
charged  to  the  reaction  vessel  or 
incorporated  in  the  polymer  at  levels 
greater  than  2  percent.  'The  provision 
v«ll  not  restrict  the  use  of  non-Inventory 
listed  reactants  that  are  not  considered 
part  of  the  polymer  identity,  provided 
that  those  reactants  do  not  introduce 
into  the  polymer  elements,  properties, 
or  functional  groups  that  would  render 
the  polymer  ineligible  for  the 
exemption.  In  other  words,  the  "two 
percent  rule"  affects  only  the  identity  of 
the  polymer,  not  its  eligibility.  This  is 
consistent  with  the  1984  exemption. 
However,  in  practice,  the  use  of  non- 
Inventory  listed  monomers  or  reactants 
at  2  percent  or  less  may  be  applicable 
only  to  imported  polymers  since 
chemical  substances  used  as  feedstocks 
in  domestic  manufacture  must  be  on  the 
Inventory  or  otherwise  excluded  or 
exempted  from  the  section  5 
requirements.  In  a  separate  rulemaking 
being  published  concurrently  with  this 
document  [Revisions  of  Premanufacture 
Notification  Regulations],  EPA  amended 
the  "Two  Percent  Rule"  to  allow 
submitters  greater  flexibility  in 
determining  the  amount  of  monomer  or 
other  reactant  used  in  the  manufacture 
of  a  polymer.  Please  consult  that  rule  for 
further  information. 

As  stated  in  the  proposal,  hazard 
concerns  for  polymers  are  often  based 
on  a  concern  for  residual  monomers  or 
other  reactants  in  the  polymer.  Since 
residual  levels  of  monomers  or  other 
reactants  are  not  restricted  under  the 
exemption  and  EPA  is  not  reviewing 
exempt  polymers,  the  Agency  is 
restricting  this  exemption  to  those 
polymers  manufactured  using  only 
Inventory-listed  (or  otherwise  excluded 
or  manufactured  under  an  applicable 
section  5  exemption)  constituent 
monomers  or  other  reactants  that  are 
part  of  the  polymer's  chemical  identity 
This  ensures  that  the  Agency  will 
review  polymers  that  contain  new 
chemical  monomers  or  other  reactants 
through  the  full  PMN  process  and  can 
regulate  any  new  polymer  that  may 


cause  concern  as  a  result  of  residual 
monomers  or  reactants  that  are  new 
chemical  substances. 

Comment.  The  Synthetic  Organic 
Chemical  Manufacturers  Association 
(SOCMA),  The  Dow  Chemical  Company 
(Dow),  Monsanto  Company,  and  SPI 
commented  that  imported  polymers 
should  be  treated  as  polymers  produced 
in  the  United  States.  That  is,  if  the 
imported  polymer  meets  the  polymer 
exemption  criteria  but  contains  a  non- 
Inventory  listed  monomer  or  reactant  (at 
greater  than  2  percent),  that  polymer 
should  be  eligible  for  the  polymer 
exemption  as  long  as  the  residual 
monomer  or  reactant  level  is  kept  below 
1  percent  (0.1  percent  if  a  carcinogen). 
The  importer  may  have  no  reason  to 
ever  bring  the  monomer  or  other 
reactant  into  the  United  States,  and  thus 
no  PMN  would  be  filed  on  that  material. 
This  would  reduce  the  burden  on  those 
companies  importing  polymers  that 
meet  the  exemption  criteria  since  PMNs 
would  not  have  to  be  filed  for  the 
monomers  that  these  polymers  contain. 
The  residual  monomer  level  limit  would 
address  any  potential  risk  to  health  and 
the  environment. 

Response.  Imported  polymers  are 
being  treated  the  same  under  this 
exclusion  as  polymers  manufactured  in 
the  United  States.  As  stated  above,  the 
Agency  wants  to  be  able  to  assess  new 
monomers  and  reactants  if  present  as 
residuals.  Further,  the  Agency  has  not 
considered  setting  a  specific  level  for 
residuals  nor  concluded  that  polymers 
made  with  presently  unknown 
monomers  (i.e.,  chemicals  not  on  the 
Inventory  or  exempted)  will  not  present 
an  unreasonable  risk  to  health  or  the 
environment. 

(e)  Exclusion  of  water-absorbing 
polymers  with  number-average  MW 
equal  to  or  greater  than  10,000  daltons. 
The  final  rule  excludes  from  the 
exemption  water-absorbing  polymers 
having  MW  of  10,000  daltons  or  greater 
(§723. 250(d)(5)).  In  the  proposal.  EPA 
had  defined  a  water-absorbing  ] 
as  a  polymeric  substance  that_t.eii{ier  m 
whole  or  in  part,  increases  its  volume 
when  in  contact  with  water.  Numerous 
comments  were  received  by  the  Agency 
concerning  this  definition  and  the  MW 
restriction.  Commenters  argued  that  this 
restriction  represented  a  very  narrow 
approach  by  the  Agency  since  it  was 
based  on  the  TSCA  section  8(e)  study, 
designated  8(e)-1795  and  FYI-470.  on  a 
water-absorbing  polyacrylate  polymer 
with  a  MW  in  excess  of  1  million 
daltons.  The  section  8(e)  data  on  the 
toxicity  of  the  water-absorbing 
polyacrylate  polymer  included  a  1  ve.ir 
chronic  inhalation  study,  a  2-year 
chronic/oncogenicity  study,  and  n 
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•iubchronic  inhalation  study.  As 
discussed  in  the  1993  proposal, 
preliminary  data  from  the  2-year 
chronic  inhalation  study  reported 
squamous  cell  carcinoma  and  bronrhio- 
alveolar  carcinomas.  The  exposure 
concentrations  were  0.05,  0.2,  and  0.8 
mg/m\  Preliminary  pathology  reports 
state  that  cancer  was  observed  in  the 
two  highest  concentrations.  Since  the 
1993  proposal,  the  final  report  on  the  2- 
year  chronic  inhalation  study  has  been 
received  and  reviewed  by  the  Agency. 
The  final  report  confirms  the 
preliminary  conclusions  that  under  the 
conditions  of  the  study,  the  water- 
absorbing  polyacrj'late  polymer  was 
carcinogenic  to  F344  rats,  inducing  lung 
tumors  (bronchiolar/alveolar  adenomas 
and  adenocarcinomas)  in  both  males 
and  females.  Statistically  significant 
increased  incidences  of  lung  tumors 
were  seen  in  both  male  and  female  rats 
exposed  to  0.8  mg/m'  of  the  polymer. 
The  tumor  incidences  in  males  and 
female  rats  also  showed  significant 
trends  as  analyzed  using  the  Logistic 
Regression  Test.  At  the  present  time 
published  Agency  guidelines  state  that 
cancer  may  be  a  non-lhreshold  effect, 
i.e..  that  dose  is  cumulative  over  a 
lifetime  (see  Guidelines  for  Carcinogen 
Risk  Assessment.  51  FR  33998. 
September  24,  1986  and  Risk 
.Assessment  Guidelines  of  1986, 
Dociunent  No.  EPA/600/8-87/045). 
Consequently,  EPA  has  excluded  such 
polymers  from  the  exemption  and  will 
review  them  in  the  full  PMN  process  to 
ensure  that  they  do  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  The  subject 
polymer  evaluated  in  the  study  has  no 
reactive  functionalities  and  no  residuals 
below  1,000  daltons,  conditions  which 
might  have  excluded  it  from  this 
exemption,  and,  if  present,  could  have 
played  a  role  in  the  reported 
carcinogenicity.  In  the  absence  of  these 
factors,  the  Agency  concluded  that  the 
water-absorbing  properties  of  the 
polymer  may  have  played  a  rule  in  the 
reported  carcinogenicity  findings.  The 
Agency  intends  to  keep  abreast  of  the 
scientific  findings  related  to  the 
inhalation  toxicity  of  water-absorbing 
high  MW  polymers,  which  for  purposes 
of  this  rule  means  polymers  with  MW 
equal  to  or  greater  than  10.000  daltons. 
and  will  consider  modifying  these 
conclusions  as  the  data  so  wanant. 

The  Agency  examined  more  closely 
its  own  databases  to  determine  the  MW 
range  for  water-absorbing  polymers  and 
their  water-absorbing  capabilities.  The 
polymer  that  was  the  subject  of  the 
section  8(e)  report  is  a  so-called  "super 
absorbent"  materia!  of  the  tjrpe  used 


primarily  in  applications  such  as 
disposable  diapers  and  paper  towels.  It 
is  the  Agency's  understanding  that  to  be 
applicable  for  these  tyjjes  of  uses,  the 
polymers  must  absorb  at  least  60  -  100 
times  their  weight  of  water.  The  Agency 
also  has  observed  that  these  polymers 
have  molecular  weights  (MW)  in  the  1 
million  dalton  range.  The  Agency 
recognizes  that  although  many  other 
high  MW  polymers  absorb  water  to 
some  extent,  they  do  not  belong  to  the 
class  identified  as  "super  absorbent."  To 
the  Agency's  knowledge,  data  showing 
adverse  lung  effects  which  include 
oncogenicity  do  not  exist  on  other  than 
the  single  high  MW  "super  absorbent" 
type  polymer  that  was  the  subject  of  this 
section  6(e)  study.  Based  on  the  review 
of  this  polymer,  the  Agency,  at  this 
time,  is  still  unable  to  establish  an  exact 
MW  limit  for  water-absorbing  poU-mers 
likely  to  cause  effects  similar  to  those 
reported  in  the  section  8(e)  study,  but 
believes  that  it  is  reasonable  to  set  the 
number-average  MW  exclusion  for 
water-absorbing  polymers  at  10.000 
daltons.  Based  on  EPA's  professional 
judgment,  the  Agency  believes  that  a 
MW  of  10.000  daltons  is  a  reasonable 
value  where  absorption  is  slow  enough 
that  a  compound  can  be  considered  to 
persist  in  the  lung.  In  addition,  this  MW 
is  two  orders  of  magnitude  less  than  the 
MW  of  the  tested  polymer.  The  Agency 
believes  that  polymers  with  a  number- 
average  MW  less  than  10.000  daltons.  in 
general,  can  be  expected  to  be  absorbed 
by  the  lung  and  therefore  have  different 
detoxification  mechanisms  available  to 
mitigate  potential  health  hazards. 

In  response  to  comments  requesting  a 
definition  of  "water  absorbing  "  that 
more  accurately  bounds  the  category  of 
polymers  of  concern.  EPA  has  defined  a 
"water-absorbing  polymer"  as  a  polymer 
that  is  capable  of  absorbing  its  weight  of 
water.  Although  the  tested  polyacr\'late 
polymer  absorbs  100  times  its  weight  of 
water,  the  Agency  lowered  th  ;  threshold 
for  e.xclusion  in  this  rule  to  "absorbing 
its  weight  of  water",  a  threshold  which 
is  2  orders  of  magnitude  less  than  that 
of  the  tested  polymer.  The  hundredfold 
difference  in  water  absorption  is 
believed  to  be  appropriate  based  in  part 
on  the  limited  data,  duration  of  the 
studies,  effects  noted,  dose  levels  at 
which  effects  were  seen,  extrapolation 
from  animal  to  humans,  and  the 
professional  judgment  of  EPA  experts. 

Comment.  Monsanto  comments  that 
the  definition  of  water-absorbing  is 
entirely  too  broad.  Nearly  all  polymers 
will  absorb  some  minute  amount  of 
water  which  will  alter  its  volume  if  the 
measurements  are  precise  enough.  A 
better  approach  might  be  to  exclude 
from  the  exemption  poh-mers  that  will 


absorb  more  than  20  percent  of  their 
weight  of  water. 

Response.  The  Agency  agrees  that  the 
definition  in  the  proposal,  which 
defined  a  water-absorbing  polymer  as 
any  pol\meric  substance  that,  cithfr  in 
whole  or  in  part,  increases  its  volume 
when  in  contact  with  water,  was  too 
broad  and  has  narrowed  the  definition 

Comment.  3M  states  that  the  water- 
absorbing  exclusion  is  based  on  a  single 
sec:tion  8(e)  report  on  a  polyacrylate 
polymer  with  a  MW  of  greater  than  1 
million  daltons.  While  3M  understands 
the  .Agency's  desire  to  develop  an 
excluded  class  with  an  apparent  safely 
factor  in  terms  of  MW,  the  company 
asks  EPA  to  l>etter  define  water- 
absorbing  and  review  industn.'  and 
scientific  data  to  restrict  the  exclusion 
to  water-absorbing  polymer  classes  and 
MW  ranges  of  true  concern. 

Response.  As  discussed  alnne.  b;ised 
on  the  limited  data  received  by  FZPA,  the 
Agency  was  unable  to  establish  an  exact 
MW  limit  but  believes  it  is  reasonable 
to  set  the  MW  exclusion  at  10.000 
daltons. 

3.  Elimination  of  specific  exclusions 
contained  in  the  1984  exemption.  No 
comments  were  received  on  the 
Agency's  proposal  to  remove  three  of 
the  exclusion  criteria  present  in  the 
1984  exemption  including  (a)  polymers 
containing  less  than  32  percent  carbon, 
(b)  biopolymers.  and  (c)  polymers 
manufactured  from  reactants  containing 
halogen  atoms  or  cyano  groups. 
Therefore,  these  restrictions  have  been 
deleted  from  the  final  rule  as  proposed 
Further  discussion  of  this  issue  is 
contained  in  the  proposed  rule. 

4.  Exemption  criteria.  The  Agency  is 
amending  the  exemption  criteria  for 
polymers  with  MW  of  1.000  daltons  or 
greater  by  establishing  two  MW  ranges 
with  restricted  oligomer  content. 
Section  723.250(e)(1)  sets  out  exemption 
criteria  for  polymers  with  number- 
average  MVV  equal  to  or  greater  than 
1.000  and  less  than  10.000  daltons, 
while  §723  250(e)(2)  sets  nut  criteria  for 
polymers  with  number-average  .MW 
equal  to  or  greater  than  10.000  daltons 
The  exemption  criteria  for  polyester 
polymers  manufactured  using  certain 
specified  precursors  have  been  retained 
and  redesignated  at  §723. 250(e)(3). 

Under  the  final  rule,  polymers  eligible 
for  exemption  include  the  following: 

a.  Polymers  with  numheraverof^e SfW 
equal  to  or  greater  than  1.000  and  less 
than  1 0.000  daltons.  Set:tion  723  250 
(e)(1)  exempts  polymers  with  number 
average  MW  equal  to  or  greater  than 
1.000  and  less  than  10.000  daltons  (and 
oligomer  content  less  than  10  percent 
below  MW  500  and  less  than  25  percent 
belcv.  Snv  1,000)  provided  the  polymer 
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also  meets  the  following  criterion:  the 
polymer  can  not  contain  reactive 
functional  groups  except  as  specified  in 
paragraph  (e)(l)(ii). 

i.  Restrictions  on  number  average  MW 
and  oligomer  content.  As  discussed  in 
the  proposal,  a  chemical  must  be 
absorbed  by  an  organism  in  order  to 
cause  an  adverse  health  or  ecological 
effect,  other  than  direct  contact  effects; 
further,  the  ability  of  a  molecule  to  pass 
through  membranes  and  therefore  be 
absorbed  by  organisms  generally 
decreases  with  increasing  MW  (size). 

Based  on  these  principles,  the  Agency 
concluded  that  low  MW  species  content 
provides  an  appropriate  indication  of 
the  concerns  that  EPA  has  for  polymers, 
namely,  the  content  of  potentially 
absorbable  low  MW  compounds.  As  was 
proposed,  the  final  rule  includes 
restrictions  on  the  percentage  of  low 
MW  components  directly  derived  from 
the  monomers  or  other  reactants  for 
§723. 250(e)(1)  polymers.  The  criterion 
requires  that  oligomer  content  be  less 
than  10  percent  below  MW  500  and  less 
than  25  percent  below  MW  1,000. 

Under  the  final  rule,  companies  are 
free  to  manufacture  any  exempted 
polymer  with  any  residual  reactant 
content  desired,  as  long  as  the 
percentages  of  low  MVV  species  do  not 
exceed  the  levels  specified  in  the 
exemption  criteria. 

Comment.  SPI  commented  that 
number-average  MW  is  a  poor  criterion 
for  determining  the  amount  of  low  MW 
oligomers  present,  and  that  the  weight 
percentages  of  material  with  MW  below 
500  and  1.000  daltons  are  a  better 
indicator  of  concern. 

Response.  While  the  Agency  agrees 
that  the  number-average  MW  is  by  itself 
a  less  than  perfect  measure  of  the 
amount  of  low  MW  species  present,  a 
high  statistical  correlation  of  the  two 
values  was  established  by  EPA  in  the 
c:ourse  of  preparing  the  criteria  for  the 
1984  exemption,  and  EPA's  experience 
since  then  has  reinforced  the 
correlation.  In  addition,  the  most 
frequently  used  method  for  detennining 
the  number-average  MVV,  size-exclusion 
chromatography,  also  yields  the 
percentages  of  material  in  given  MW 
ranges.  It  should  also  be  noted  that 
because  the  Agency  has  concerns  for 
possible  lung  effects  associated  with 
certain  water-absorbing  polymers  with 
MW  greater  than  10,000  daltons, 
determination  of  number-average  MVV  is 
needed  for  more  than  one  criterion. 

ii.  Allowable  reactive  functional 
groups.  The  final  rule  excludes  from 
eligibility  under  the  §723. 2.50(e)(1) 
criterion  certain  polymers  that  contain 
reactive  functional  groupslgroups  that 
are  intended  or  can  reasonably  be 


anticipated  toundergo  further  reaction). 
The  final  rule  also  amends  certain 
restrictions  in  the  1984  exemption. 

As  discussed  in  the  proposal, 
polymers  that  contain  reactive 
functional  groups  may  be  capable  of 
reacting  with  tissues  or  other  chemical 
constituents  of  living  organisms. 
Absorption  of  polymers  containing 
reactive  functional  groups  is  also 
plausible  since  reactive  groups  can 
cause  sufficient  irritation  to  disrupt 
normal  cell  membrane  barriers  and 
facilitate  penetration. 

There  are  no  restrictions  on  polymers 
containing  certain  reactive  functional 
groups  that  generally  lack  reactivity  in 
biological  settings.  Under 
§723.250(e)(l)(ii)(A),  polymers  . 
containing  only  the  following  reactive 
functional  groups  remain  eligible  for  the 
exemption  without  restrictions  on 
equivalent  weight:  carboxylic  acid 
groups,  aliphatic  hydroxy!  groups, 
unconjugated  olefinic  groups  that  are 
considered  "ordinary"  (i.e.,  not 
specially  activated  either  by  being  part 
of  a  larger  functional  group,  such  as  a 
vinyl  ether,  or  by  other  activating 
influences,  for  e.xample,  strongly 
electron-withdrawing  sulfone  group 
with  which  the  olefinic  groups  interact), 
butenedioic  acid  groups,  and  conjugated 
olefinic  groups  in  naturally-occurring 
fats,  oils,  and  carboxylic  acids. 

Certain  other  functional  groups  are 
also  implicitly  permitted.  Obviously, 
carboxylic  esters,  ethers,  amides, 
urethanes,  and  sulfones  are  among 
them,  although  not  listed  above,  because 
polyesters,  -ethers,  -amides,  -urethanes, 
and  -sulfones  are  among  the  types  of 
polymers  allowed  under  the  exemption. 
As  long  as  these  groups  have  not  been 
modified  to  enhance  their  reactivity  (for 
example,  dinitrophenyl  esters  of 
carboxylic  acids  would  be  considered 
reactive;  see  also  the  related  discussion 
of  "ordinary"  above),  they  are  assumed 
not  to  be  reactive.  Please  consult  the 
draft  technical  guidance  document  for 
further  discussion  of  this  issue. 

Further,  as  discussed  in  the  proposal, 
EPA  believes  that  the  following  groups 
generally  lack  or  have  low  reactivity  in 
biological  settings  and  has  therefore 
included  them  in  §723.250(e)(l)(ii)(A): 
blocked  isocyanates  (including 
ketoxime-blocked  isocyanates),  thiols, 
unconjugated  nitrile  groups,  and 
halogens  (except  reactive  halogen- 
containing  groups  such  as  benzylic  or 
allylic  halides). 

iii.  Allowable  equivalent  weights  for 
other  reactive  functional  groups.  In  the 
1984  exemption,  the  Agency  established 
equivalent  weight  criteria  which 
allowed  low  concentrations  of  reactive 
functional  groups  to  be  present  in  the 


polymer  molecules.  At  that  time  EPA 
believed  that  a  level  of  less  than  1  gram- 
formula  weight  of  reactive  functional 
groups  in  10,000  grams  of  polymer  was 
sufficient  to  ensure  that  the  reactive 
functional  group  was  substantially 
diluted  by  polymeric  material.  Based  on 
the  Agency's  experience  in  reviewing 
polymers  since  the  1984  exemption  was 
promulgated,  EPA  now  believes  that  the 
reactive  functional  group  equivalent 
weight  can  be  lowered  accordingly, 
because  of  EPA's  lower  level  of  concern. 
For  example,  data  generated  by 
companies  through  the  PMN  program 
(either  as  section  5(e)  testing  or  via 
voluntary  programs)  and  reviewed  by 
EPA  now  indicate  that  epoxy  resins 
with  epoxide  equivalent  weights  greater 
than  800  are  negative  in  the  Ames  assay: 
and  numerous  so-called  "engineering" 
plastics  containing  substantial 
concentrations  of  anhydride  functional 
groups  derived  from  maleic  anhydride 
are  essentially  inert  to  water  and  other 
reagents  that  might  ordinarily  react  with 
them  by  virtue  of  the  overall  insolubihty 
and  hydrophobicity  of  the  polymer.  The 
final  rule  establishes  equivalent  weights 
of  1,000  and  5,000  daltons  for  specific 
reactive  functional  groups,  as  discussed 
below. 

Section  723.250(e)(l)(ii)(B)  sets  forth 
allowable  equivalent  weights  at  1.000 
for  the  combined  weight  of  certain 
polymer  reactive  functional  groups 
(other  than  those  of  lower  concern 
identified  in  §723.250(e)(l)(ii)(A), 
which  are  not  restricted),  based  on  the 
Agency's  lower  level  of  concern  for 
these  reactive  groups.  These  groups  will 
include  the  following:  acid  halides;  acid 
anhydrides;  aldehydes;  hemiacetals; 
methylolamides,  -amines  or  -ureas; 
alkoxysi lanes  v/ith  alkoxy  greater  than 
C2;  ally!  ethers,  conjugated  olefins: 
cyanates;  epoxides:  imines;  and 
unsubstituted  positions  ortho  or  para  to 
phenolic  hydroxy!. 

.All  other  reactive  functional  groups 
(except  those  that  are  unrestricted)  are 
required  at  §723.250(e)(l)(ii)(C)  to  have 
a  combined  equivalent  weight  of  5.000 
daltons  or  greater,  including  pendant 
acrylates  and  methacrylates,  aziridines. 
carbodiimides,  halosilanes, 
hydrosilanes,  hydrazines,  isocyanates, 
isothiocyanates,  alpha  or  beta  lactones, 
methoxy  or  ethoxy  silanes,  vinyl 
sulfones  or  analogous  compounds,  and 
any  other  reactive  functional  group  not 
listed  at  §§723.250(e)(l)(ii)(A)  or  (B). 

EPA  requested  comment  on  the 
complexity  of  this  specific  provision 
and  was  concerned  that  smaller 
businesses  or  those  with  limited 
technical  resources  would  have  trouble 
interpreting  the  exemption  criteria  (■■■ 
reactive  functional  groups,  if  the  groi;_'.4 
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are  complicated,  and  might  choose  not 
to  use  'he  exemption  for  eligible 
polymers.  Such  persons  would,  of 
course,  have  the  option  of  using  5,000 
as  the  equivalent  weight  if  they  arc 
uncertain  whether  a  particular  reariive 
functional  group  is  listed  under 
»,S723.250(e)(l)(ii)(A)  and  (B).  No 
adverse  comments  were  received  on  the 
Agency's  specific  approach.  Therefore, 
the  final  rule  includes  this  provision  as 

proposed. 

EPA  believes  that  restrictions  on 
reactive  functional  groups  are  not 
necessary  for  polymers  with  a  numbor- 
average  MAV  equal  to  or  greater  than 
10.000  because,  as  stated  in  the 
proposed  rule,  polymers  of  this  size  are 
not  expected  to  be  absorbed  by 
biological  systems. 

b.  Polymers  with  number-average  MW 
equal  to  10.000  daltons  or  greater. 
Section  723.250(e)(2)  exempts  polymers 
with  number  average  MW  equal  to 
10.000  daltons  or  greater  (and  oligomer 
content  less  than  2  percent  below  MW 
500  and  less  than  5  percent  below  MW 
1. 000).  The  Agency  established  this 
separate  category  for  polymers  with 
number-average  MW  equal  to  or  greater 
than  10.000  daltons  because  high  MW 
polymers  are  not  expected  to  be  readily 
absorbable  by  any  route  of  exposure 
because  of  their  molecular  size.  As 
stated  earlier  in  this  unit,  polymers  with 
a  number-average  MW  of  less  than 
1 0.000  daltons.  in  general,  can  be 
expected  to  be  absorbed  by  the  lung  and 
therefore  have  different  detoxification 
mechanisms  available  to  mitigate 
potential  health  hazards. 

In  the  1993  proposal.  EPA  proposed 
as  a  condition  of  the  exemption  that  the 
submitter  evaluate  the  potential  for 
inhalation  exposure  to  respirable 
particles  of  water-insoluble  polymers 
and,  if  warranted,  provide  adequate 
notification  and  appropriate  protective 
measures  to  exposed  workers.  At  thai 
time,  EPA  had  expressed  concern  for 
potential  health  effects  that  may  be 
caused  by  inhalation  of  respirable 
particles  of  water-insoluble  high  NfW 
polymers  of  10,000  daltons  or  greater 
based  on  section  8(e)  data  which  are 
discussed  below.  In  the  1984 
exemption,  the  Agency  also  discussed  « 
similar  concern  for  potential  health 
risks  but  in  the  preamble  to  the  1984 
final  polymer  exemption  rule,  EPA 
concluded  that  such  exposure  to 
pol\-mer  particulates  was  generally 
limited  and  expected  to  be  of  low  risk 
149  FR  46082.  November  21.  1984| 
Following  publication  of  the  1993 
proposal,  the  Agency  received 
iiiunerous  adverse  comments  regarding 
EFAs  proposed  conditions  on  this 
categorj-  of  high  MW  polymers  whit  h. 


as  a  class  in  general,  is  considered  to  be 
one  of  the  safest  categories  of  chemicals 
in  commerce. 

To  address  these  comments,  the 
.Agency  reviewed  in  detail  its 
experience  with  polymers  in  the  New 
Chemicals  Program  and  in  particular  re- 
examined its  database  of  polymers 
submitted  under  the  1984  polymer 
exemption  rule  to  determine  what 
percentage  of  these  polymers  afforded 
the  potential  for  inhalation  exposure  In 
particular,  the  Agency  examined  553 
polymer  exemption  notices  received 
since  1991  and  found  that  of  the  18 
polymers  that  fit  the  proposed 
exemption  criteria  for  water-insoluble 
polvmers.  only  1  poly-mer  presented  a 
possible*  inhalation  risk  based  on 
particle  size  and  use  considerations. 
The  exemption  application  for  this 
polymer  was  converted  to  a  PMN  to 
allow  a  full  review  in  the  90-day  PMN 
review  process.  The  Agency's  review 
did  not  result  in  a  finding  that  the 
manufacture,  processing,  use.  or 
disposal  of  the  polymer  "may  present" 
an  unreasonable  risk  to  human  health 
and  the  polymer  was  dropped  from 
further  review.  In  view  of  the  Agency's 
experience  over  the  last  3  years  and  its 
judgment  that  exposure  patterns  will 
not  change  appreciably,  the  Agency  has 
concluded  that  there  i§  an  exceedingly 
low  probability  that  potential  exposure 
to  high  MW  water-insoluble  polymers, 
as  a  class,  will  result  in  unreasonable 
risk  of  injury  to  human  health  or  the 
environment.  In  the  1993  proposal.  EPA 
stated  that  it  received  TSCA  section  8(p) 
data,  designated  8(e)-0668.  reporting 
irreversible  lung  damage  linked  with 
inhalation  of  respirable  particles  of 
water-insoluble  polymers  with  MW  of 
70,000  daltons  or  greater.  Of  these  data, 
the  central  study  was  contained  in 
section  8(e)-0668.  The  subject  chemical 
was  a  loner  used  in  copy  machines.  This 
submission  included  chronic  inhalation 
studies  in  both  rats  and  hamsters  and 
concluded  that  both  species  suffered 
similar  lung  damage  when  respirable 
dusts  were  inhaled  at  levels  that  also 
produced  'lung  overloading."  In 
addition,  studios  were  performed  on 
clearance  rates  that  demonstrated  that 
impaired  clearance  occurred  without 
regard  to  particle  concentration  once 
overloading  had  taken  place.  Other 
section  8(e)  data  on  water-insoluble 
high  MW  polymers  did  not  include 
chronic  studies,  but  were  shorter  term 
studies  that  resulted  in  a  similar  type  of 
lung  damage.  The  1993  proposal 
contains  a  full  discussion  concerning 
these  data  and  the  issues  the  data  raised 
for  the  Agcncv. 

In  the  1993'proposal.  EI'A  proposed 
.m  exposure  level  for  respirable  polymer 


dust  of  0.5  mg/m'  as  an  8-hour  time 
weighted  average  to  provide  an 
adequate  margin  of  safety  given  the 
Agency's  interpretation  of  the  section 
8(e)  data  and  believed  that  this  level 
was  technologically  feasible.  EPA 
assumed  that  most  companies  would  be 
in  compliance  with  the  Occupational 
and  Sdfetv  and  Health  Administration's 
(OSHA)  existing  Permissible  Exposure 
Limit  (PEL)  for  respirable  Particulatrs 
Not  Otherwise  Regulated  (PNOK).  as  an 
8-h<)ur4ime  weighted  average  of  5  mg/ 
ni'  and  that  EPAs  proposed  lower  limit 
of  0.5  mg/m' could  be  attained  through 
additional  engineering  controls,  work 
practices,  good  housekeeping  practices, 
or  different  respirator*'  protection. 
While  EPA  is  not  imposing  conditions 
on  this  category  of  high  MW  polvmers 
as  part  of  the  final  rule,  the  Agencv 
believes  that  manufacturers  and  users  of 
polymers  and  chemical  substan(  cs.  in 
general,  where  feasible  should  take 
appropriate  action  to  mitigate  exposure 
to  all  respirable  particles.  In  addition 
EPA  has  raised  the  general  issue  of 
particulate  inhalation  exposure  to  the 
attention  of  the  "ONE"  Committee, 
which  is  an  intra-agency  commillee  oi 
OSHA,  National  Instituie  for 
Occupational  Safety  and  Health,  the 
Mine  .Sdfetv  and  Health  Adiiiinisiratim. 
and  EPA  representatives,  formed  in 
1988  as  a  focal  point  for  coordin.ition 
and  information  exchange  related  to 
occupational  issues.  When  further 
research  is  conducted  in  the  area  ol 
particulate  inhalation  exposure  and  the 
data  gaps  are  addressed  (sec  'Inhalation 
Toxicity  of  High  Molecular  Weight 
Polymers.  Workshop  Procoetlinps,  by 
Technical  Resources,  Inc.,  1M91).  FI'A 
may  refine  the  eligibility  crittjria  fiirther 
for  the  polymer  exemption  or  may 
impose  new  restrictions,  if  ne<essarv. 

Comment.  The  American  Fiber 
Manufacturers  Association  (.\FM.\) 
comments  that  it  was  unwarranted  to 
impose  restrictive  evaluation  criteria  lur 
products  based  on  the  limited  data 
available.  AFMA  stated  that  since  EPA 
has  already  restricted  the  introduction 
of  polvmers  containing  chemically 
reactive  groups  and  water-absorbing 
polvmers,  the  remaining  polymers 
should  not  present  any  special  hazaro 
dependent  solely  upon  MW.  This 
restriction  should  be  eliminated 

Response.  As  stated  previously.  FP.-^ 
has  concluded  that  there  is  an 
excetrdinglv  low  probability  that 
potential  exposure  to  high  MW  water- 
insoluble  polymers  as  a  class  will  resui' 
in  unreasonable  risk  of  injury  to  human 
health  or  the  environment. 
Cons««]uently,  the  final  rule  does  nci 
impose  restrictive  evaluation  criteria  on 
this  class  of  polymers 
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Comment.  AFMA  commented  that  the 
1991  EPA  workshop  on  Inhalation 
Toxicity  of  High  MW  Polymers 
recommended  against  using  MW  as  a 
predictor  of  inhalation  toxicity,  stating 
that  the  workshop  concluded  that 
knowledge  of  MW  alone  does  not 
pn)vide  enough  information  about  the 
material  for  use  in  predicting  inhalation 
tfixicity  and  that  lung  toxicity  seen  in 
animals  with  excessive  lung  burdens  of 
high  MW  polvmers  is  Ukely  the  result 
(if  a  particle  overload  mechanism.  The 
Workshop  did  not  believe  there  is  a 
relationship  between  MW  and  particle 
overloading  that  would  justify  use  of 
MW  for  the  proposed  criteria 
determinant. 

Response.  The  Workshop  was 
advi.sory  in  nature  and  the  opinions  of 
the  participants  are  not  necessarily 
tho.se  of  EPA.  Nevertheless,  EPA  has 
reconsidered  its  ov\-n  experience  with 
such  polvmers  and  the  available  data  for 
water-insoluble  polymers  and 
concluded  that  the  proposed  MW 
criteria  were  unduly  Umited  and  its 
reliance  on  MW  as  a  restricting  factor  is 
unnecessary,'.  Therefore,  the  limitation 
on  water-insoluble  polymers  has  been 
removed. 

Comment.  AFMA  cited  a  report 
(attached  to  AFMA's  comments)  where 
polypropylene  fibers  were  tested  in 
subchronic  inhalation  studies.  Under 
th('  conditions  of  the  study,  these  high 
MW  water-insoluble  polvTners  are  not 
fibrogenic,  yet  would  be  needlessly  and 
improperly  reg\ilated  by  EPA  as 
prop<ised. 

Response.  The  report  cited  by  AF'M.X 
IS  a  90-day  inhalation  .<tudv  of 
polypropylene  fibers,  not  respirable 
particulate  dust.  The  toxicity  of  fibers 
involves  factors  such  as  length  and 
diameter  which  are  unique  to  fibers  and 
not  applicable  to  respirable  dust.  The 
study  therefore,  has  limited  relevanc\'  to 
the  polymer  exemption  criteria. 

Comment.  AFMA  states  that  data  filed 
under  TSCA  section  8(e)  HQ-  0487- 
06H8  and  section  8(e)  HQ-0983-0492  S 
both  involve  polymers  which  fall  below 
the  proposed  10,000  MW  cut-off.  Both 
polymers  appear  to  be  biologically- 
active  (acutely  toxic)  with  reactive 
functional  groups  associated  with  them, 
rendering  each  ineligible  for  PMN 
exemption  regardless  of  their  MW  In 
both  cases,  MW  would  be  an 
inappropriate  primary  determinant  of 
toxicity. 

Response.  EPA  agrees  that  these 
poI\-mers  would  not  be  eUgible  for  the 
e.xemption  under  the  criterion  which 
r«^stricts  reactive  functional  groups. 
Further,  these  studies  were  not  used  by 
the  Agency  in  assessing  concerns  for 
high  MW  waler-insoluable  polymer. 


UMI 


Comment.  AFMA  stated  that  data  on 
the  pulmonary  toxicity  of  xerographic 
toner,  as  filed  in  TSCA  section  8(e)HQ- 
0487-0668.  should  not  be  used  in 
determining  pHDhiner  toxicity  criteria. 
The  "toner"  tested  vras  a  mixture  of 
materials,  no*  a  single  polymer. 
Approximately  10  percent  of  this 
mixture  is  reported  to  be  carbon  black. 
EPA  should  defend  its  rationale  for 
including  this  mixture  in  the  database 
for  water-insoluble  poljiners.  AFMA 
contends  it  is  inappropriate  for  EPA  to 
restrict  use  of  an  entire  class  of 
polymers  based  on  extrapolation  of  the 
results  of  a  toxicity  study  on  a  mixture. 
Response,  it  is  EPA's  understanding 
that  the  carbon  black  was  encased  in  the 
polymer  and  therefore  not  bioavailable. 
Only  the  polymer  was  available  for 
contact  with  the  exi>erimental  animal. 
Thus  EPA  does  not  consider  the  carbon 
black  to  be  a  factor  in  the  toxicity 
described  in  TSCA  8 (e)HQ4« 7-0668.  As 
discussed  previously  in  this  unit  and  in 
the  preamble  to  the  proposed  rule,  EPA 
did  not  rely  solely  on  this  particular 
study  but  also  considered  other  data 
albeit  shorter  term  studies.  Based  on 
EP.^'s  experience  in  evaluating 
polymers  as  discussed  above.  EPA  has 
decided  to  proceed  as  described  in  this 
rulemaking. 

Comment.  AFMA  states  that  the 
inhalation  data  on  super-absorbent 
polymers  are  inappropriate  for  use  in 
determining  exemption  criteria  in  the 
water-insoluble  polymer  section  of  the 
proposed  rule.  It  appears  that  TSCA 
section  8(e)  filings  repwrting  pulmonary 
toxicity  [as  reported  hazardous  in 
8(e)HQ-0382-0438  S.  section.  8(e)HQ- 
0683-0484  S.  8{e)HZ-1291-1795,  and 
FYI-OTS-1285-  0470]  were  used  by 
EPA  to  propose  conditions  on  water- 
insoluble  poly-mers  as  part  of  the 
exemption.  However,  EPA  has  not 
provided  relevant  data  to  show  that 
similar  pulmonary  toxicity  would  occur 
in  water-insoluble  and  water-absorbent 
polymers.  Accordingly,  AFMA  believes 
it  inappropriate  for  EPA  to  use  toxicity 
data  obtained  from  water-absorbent 
pol\-mers  in  a  marmer  that  affects  the 
exemption  eUgibility  of  water-insoluble 
polymers.  AFMA  believes  that  in  the 
absence  of  adequate  supporting  data, 
these  pol\Tners  should  be  treated  as 
nuisance  particulates. 

Response.  EPA  agrees  that  use  of  the 
data  on  super-absorbent  polymers  are 
not  appropriate  for  use  in  determining 
exemption  criteria  for  water-insoluble 
polymers.  Further,  in  its  proposal,  EPA 
did  not  use  the  data  on  super-absorbent 
polymers  in  determining  exemption 
criteria  of  water-insoluble  polymers. 

Comment.  Elf  Atochcm  commented 
that  by  setting  a  0.5  mg/m^  dust 


concentration  level  (a  factor  of  10  less 
than  CSHA's  PEL  of  5  mg/m '),  the 
arxeptability  of  new  polymers  would  be 
greatly  reduced.  To  maintain 
consistency  betvreen  Federal  agencies, 
EPA  should  raise  its  workplace 
exposure  level  to  be  consistent  with  the 
OSHA  standard.  In  addition,  Exxon 
commented  that  the  imposition  of 
inhalation  standards  that  are 
inconsistent  not  only  with  OSHA  PEL 
levels  but  with  existing  polymers 
creates  yet  another  disincentive  for 
pursuing  polymer  exemptions. 

Response.  EPA  agrees  that 
consistency  among  Federal  regulations 
regarding  workplace  exposure  is 
desirable.  EPA  has  elected  not  to 
establish  an  exposure  limit  for 
respirable  particles  at  this  time  for 
reasons  given  above.  However.  TSCA 
provides  authority  to  "protect  human 
health  and  the  environment  '  and 
authorizes  EPA  to  establish  limits  on 
worker  exposure  for  new  chemical 
substances  where  such  exposure  mav 
present  an  unreasonable  risk  of  injury  to 
human  health.  EPA  has  removed  the 
proposed  limitations  on  water-insoluble 
polymers  for  the  reasons  stated  above 
However,  the  Agency  believes  that 
manufacturers  and  users  of  p>olymers 
and  other  chemical  substances  should 
take  appropriate  actions  to  mitigate 
exposure  to  all  respirable  particles  as 
part  of  good  industrial  hvgiene 
practices. 

c.  Polyester  polymers  manufactured 
solely  from  reoctants  listed  at 
§723.250(e)(3).  The  Agency  has  had 
sufficient  experience  in  reviewing 
polymer  exemption  notices  for  poh  ester 
polvmers  that  are  prepared  using 
reactants  specified  in  the  1984 
exemption  rule  that  the  Agency  does  not 
believe  such  polymers  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Accordingly, 
these  polyester  j>olymers  continue  to  be 
eligible  for  exemption.  As  discussed  in 
the  1993  proposal,  EPA  is  deleting 
footnote  No.  2  in  §723.250{e)(3),  which 
is  no  longer  applicable,  because  under 
the  final  rule  all  monomers  and 
reactants  used  to  manufacture  the 
polymer  must  be  on  the  TSCA 
Inventory. 

There  are  many  polyester  polymer 
reactants  that  are  not  included  in  the 
1984  polyester  exemption  list,  and  the 
Agency  requested  comments  on 
expanding  the  list  of  potential  polyester 
reactants.  Several  companies  identified 
reactants  for  Agency  review.  Agency 
scientists,  using  structure-activity 
relationships  and  their  expert  judgment, 
evaluated  the  candidate  reactants  and 
identified  no  health  or  (Kxilogical 
concerns  for  these  reactants.  Based  on 
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the  Agency's  evaluation,  the  following 
substances  have  been  added  to  Table  1 
of  this  regulation:  canola  oil;  castor  oil 
fatty  acids;  dehyxirated  castor-oil  fatty 
acids;  Ci6-i8  and  Ci«-unsatd.  fatty  acids; 
Ciff-unsatd.  fatty  adds,  dimers;  oxidized 
linseed  oil;  conjugated  sunflower  oil 
fatty  acid;  C16-18  and  Cig-unsatd. 
glycerides;  butanedioic  acid,  dimethyl 
ester;  butanedioic  acid,  diethyl  ester; 
pcntanedioic  acid,  dimethyl  ester; 
pentanedioic  acid,  diethyl  ester; 
hexanedioic  acid,  dimethyl  ester; 
hexanedioic  acid,  diethyl  ester; 
heptanedioic  acid;  heptanedioic  acid, 
dimethyl  ester;  octanedioic  acid; 
octanedioic  acid,  dimethyl  ester; 
nonanedioic  acid,  dimethyl  ester; 
nonanedioic  acid,  diethyl  ester; 
decanedioic  acid,  dimethyl  ester; 
undecanedioic  acid;  dodecanedioic 
acid;  diethyl  terephthalate;  dimethyl 
terephthalate;  dimethyl  isophthalate;  2- 
methyl-t,3-propanediol;  diethylene 
glycol. 

One  reactant.  terephthaloyl  chloride 
(CASRN:  100-20-9).  was  not  approved 
for  inclusion  in  the  list  of  reactants 
because  the  Agency  does  not  believe  it 
has  had  sufficient  experience  with  the 
reactant  or  ones  of  this  type.  The 
Agency  has  decided  not  to  include  the 
following  substances  in  the  list  of 
eligible  reactants  for  polyester  because 
they  are  not  on  the  TSCA  Inventory: 
heptanedioic  acid,  diethyl  ester 
(CASRN:  2050-20-6);  octanedioic  acid, 
diethyl  ester  (CASRN:  2050-23-9); 
undecanedioic  acid,  dimethyl  ester 
[CASRN:  4567-98-0);  undecanedioic 
acid,  diethyl  ester  (CASRN:  22543-29- 
9);  dodecane-dioic  acid,  dimethyl  ester 
(CASRN:  1731-79-9);  dodecanedioic 
acid,  diethyl  ester  [CASRN:  10471-28- 
0). 

Comment.  CMA  commented  that  the 
list  of  eligible  reactants  for  polyester 
polymers  under  the  1984  rule  is 
extremely  limited,  that  many  analogous 
polyols  and  acids  on  the  Inventory  are 
worthy  of  inclusion,  and  that  in  practice 
polyesters  are  often  made  from  esters 
rather  than  acids.  CMA,  Arco,  and 
Eastman  proposed  expanding  the  list  to 
include  a  number  of  additional 
substances.  CMA,  Arco,  Dow,  Quantum, 
and  Rohm  Haas  recommended  that  EPA 
develop  and  publish  procedures  for 
periodic  updating  of  the  "approved" 
reactants  list. 

Response.  The  Agency  agrees  with  the 
general  tenor  of  the  comments  and  notes 
that  the  original  "approved"  reactants 
list  was  compiled  from  suggestions 
submitted  by  manufacturers,  after 
review  by  Agency  scientists.  The 
Agency  believes  that  it  would  be 
appropriate  in  the  future  to  propose 
amendments  to  this  section  to  allow 


expansion  of  the  Hst  of  eligible 
precursors,  when  additional  candidates 
have  been  identified.  To  support 
requests  for  additional  reactants, 
petitioners  should  provide  health  and 
environmental  effects  information  on 
the  candidate  reactants,  which  must  be 
already  on  the  Inventory. 

5.  Determination  of  eligibility.  The 
Agency  believes  that,  when  a  polymer  is 
manufactured  under  the  terms  of  the 
exemption,  it  is  reasonable  for  the 
manufacturer  to  take  on  a  greater  burden 
to  demonstrate  eligibility  than  under  the 
1984  exemption  because  EPA  is 
eliminating  its  premanufacture  review 
of  these  polymers.  Under  the  1984 
exemption,  the  Agency  did  not  require 
that  submitters  perform  analytical 
measurements  of  the  physical  and 
chemical  properties  of  polymers,  but 
allowed  manufacturers  to  determine 
compliance  with  the  exemption 
conditions  on  whatever  basis  the 
manufacturer  deemed  appropriate. 
These  included  using  past  experience 
by  correlating  observed  or  measured 
values  of  the  properties  of  similar 
polymers  to  the  polymer  in  question, 
using  stoichiometric  relationships  based 
on  knowledge  of  the  starting  materials 
and  expected  reactions,  or  using 
knowledge  of  process  and  purification 
steps. 

Under  the  final  rule,  the  Agency  will 
no  longer  receive  and  review  exemption 
notices  prior  to  manufacture  or  import 
of  exempted  polymers  nor  verify  a 
polymer's  eligibility  under  terms  of  the 
exemption.  Consequently,  the 
manufacturer  must  take  the  steps 
necessary  to  ensure  that  a  chemical 
substance  is  eligible  for  exemption. 
Therefore,  the  Agency  is  requiring  that 
a  manufacturer  generate  appropriate 
records  and  data  to  demonstrate  that  a 
substance  meets  the  eligibility  criteria 
set  forth  at  §723. 250(e)  to  ensure 
compliance  with  the  exemption. 

The  final  rule  requires  manufacturers 
of  exempt  substances  at  §723. 250(e)(1) 
and  (e)(2)  to  generate  appropriate 
analytical  data,  if  applicable,  or 
theoretical  calculations  if  it  can  be 
documented  that  an  analytical 
determination  can  not  be  made  or  is  not 
necessary,  to  demonstrate  that  the 
polymer  meets  the  minimum  number 
average  MW  and  corresponding 
restrictions  on  oligomer  content.  The 
Agency  has  not  specified  a  particular 
analylical  method  to  demonstrate 
compliance  with  the  eligibility  criteria, 
but  allows  the  manufacturer  to  use  an 
appropriate  method  of  analysis  that 
generates  the  data  to  verify  compliance 
with  the  criteria,  such  as  gel  permeation 
chromatography  or  vapor  pressure 
osmometry.  Performance  of  such 


analysis  is  required  prior  to 
commencement  of  manufacture  or 
import  in  accordance  with  the 
exemption.  A  number  of  commenters 
stated  that  manufacturers  were 
concerned  about  the  requirement  to 
generate  updated  analyses  and 
documentation  to  demonstrate  that  a 
given  polymer  continues  to  qualify  for 
the  exemption  whenever  a 
manufacturing  process  change  occurs 
that  could  possibly  cause  the  polymer  to 
not  meet  the  exemption  criteria. 
Although  the  manufacturer  is  not 
required  to  generate  updated  analytical 
data  on  the  exempted  polymer  under 
the  final  rule.  EPA  expects  that  if 
conditions,  such  as  reaction  temperature 
or  sources  for  feedstock  change, 
manufacturers  will  take  steps  to 
determine  the  effect  of  such  a  change  so 
as  to  ensure  continued  compliance  with 
the  exemption.  Obviously,  if  a  new 
chemical  substance  is  generated  during 
subsequent  manufacture,  the 
manufacturer  would  be  required  to  be  in 
compliance  with  all  the  section  5 
provisions. 

Manufacturers  are  expected  to  follow 
the  provisions  of  the  exemption  for 
research  and  development  (R&D) 
activities  during  the  period  of 
evaluation  of  eligibility  of  a  substance 
under  the  exemption  criteria  prior  to 
actual  manufacture  under  the 
exemption  provisions.  Such  R&D 
activities  will  be  subject  to  the  R&D 
procedural  and  recordkeeping 
provisions  in  the  PMN  rule  at  40  CFR 
720.36  and  720.78,  respectively.  To 
enhance  compHance  with  the  criteria, 
EPA  is  publishing  a  draft  technical 
guidance  document  for  this  rule  and 
will  hold  a  series  of  workshops  on  these 
criteria  to  facihtate  understanding  and 
compliance  with  this  exemption. 

6.  Reporting  requirements.  The 
proposed  rule  would  have  required  that 
a  notice  be  filed  with  EPA  within  30 
days  after  manufacture  or  importation 
for  commercial  purposes  instead  of  21 
days  prior  to  manufacture  of  an  eligible 
polymer  as  under  the  current 
exemption.  The  Agency  also  solicited 
comment  on  a  "no  reporting"  option  for 
this  category  of  substances.  In  light  of 
the  Agency's  determination  that  this 
class  of  polymeric  substances  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment  if 
manufactured  under  the  criteria 
specified  in  this  rule,  and  in  the 
interests  of  reducing  the  reporting 
burdens  for  both  industry  and  EPA,  the 
final  rule  will  require  only  annual 
reporting  on  polymers  for  which 
manufacture  or  importation  under  terms 
of  the  exemption  has  commenced  for 
the  first  time  during  the  preceding 
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calendar  year.  This  reporting 
requirement  will  allow  EPA  inspectors 
to  determine  which  companies  have 
manufactured  polymers  imder  the 
exemption  thereby  allowing  them  to 
ensure  compliance  with  the  provisions 
of  this  rule  during  site  inspections.  The 
final  rule  requires  that  a  company  file  a 
pol>'mer  exemption  report  to  EPA, 
postmarked  by  January  31.  that  includes 
all  chemical  substances  for  which 
manufacture  or  importation  commenced 
under  the  terms  of  the  exemption  during 
the  preceding  year  [§723.250(f)l.  Such 
report  must  include  submitter  identity 
information  including  company  name 
and  address,  a  technical  contact  (a 
person  available  in  the  United  States) 
and  telephone  number,  and  the  number 
of  eUgible  substances  for  which 
manufacture  commenced  under  the 
terms  of  the  exemption  during  the 
previous  calendar  year. 

A  company  may  decide  to  report  by 
plant  site  instead  of  submitting  a  single 
company  report  which  consolidates 
reporting  on  the  number  of  polymers 
manufactured  for  the  first  time  under 
terms  of  the  exemption;  however, 
reporting  on  the  number  of  polymers 
manufactured  under  the  exemption 
should  not  be  duplicated.  EPA  believes 
that  an  amiual  report  on  the  number  of 
polymers  being  manufactured  for  the 
first  time  under  terms  of  the  exemption 
will  alleviate  industry's  reporting 
burden  by  reducing  the  information 
submission  requirements  while 
providing  EPA  with  a  direct  mechanism 
for  monitoring  compliance.  This  type  of 
reporting  will  also  provide  a  useful 
measure  of  the  utility  of  the  polymer 
exemption. 

7.  Chemical  identity  information.  As 
discussed  above,  an  exemption  notice  is 
no  longer  required  under  the  final  rule. 
However,  manufactiirers  of  polymers 
under  terms  of  the  exemption  are 
required  to  maintain  certain  information 
at  the  site  of  manufacture,  including 
chemical  identity  and  a  structural 
diagram,  to  the  extent  known  or 
reasonably  ascertainable,  as  specified  at 
§723. 250(g).  The  1993  proposal,  if 
adopted,  would  have  required  a 
Chemical  Abstracts  (CA)  Index  Name  or 
CA  Preferred  Name.  CAS  Registry 
number  (or  EPA  Inventory  accession  or 
PMN  number)  for  each  reactant  used  at 
greater  than  2  percent  (by  weight)  to 
manufacture  the  poljiner,  or 
alternatively,  incorporated  at  greater 
than  2  percent  (by  weight)  in  the 
polNiner.  Although  the  Agency 
encourages  the  use  of  CA  nomenclature, 
the  final  rule  does  not  require  CA 
nomenclature  since  polymers 
manufactured  under  terms  of  the 
exemption  vdll  not  be  placed  on  the 


TSCA  Inventory.  For  purposes  of 
determining  chemical  identity,  the 
manufacturer  may  determine  whether  a 
reactant  is  used  or  incorporated  at 
greater  than  2  percent  (by  weight). 
However,  as  discussed  earlier  in  unit  II 
B.2(d)  of  this  preamble,  reactants  that 
introduce  into  the  polymer  elements, 
properties,  or  functional  groups  that 
would  render  the  polymer  ineligible  for 
the  exemption  are  not  allowed.  The 
"two  percent  rule"  affects  only  the 
polymer's  identity,  not  its  eligibihty 
under  the  exemption  criteria. 

Under  the  final  polymer  exemption 
rule,  the  manuiiacturer  is  required  to 
maintain  appropriate  analytical  data  or 
other  supporting  information  to 
demonstrate  that  the  exempted  poljiner 
meets  the  specific  number-average  MW 
and  restricted  oligomer  content  criteria 
at  §723. 250(e)(1)  or  (e)(2),  as  discussed 
under  unit  II. B. 5  of  this  preamble.  The 
final  rule  allows  the  company  to  make 
the  polymer  with  MW  ranges,  or 
residual  reactant  concentrations,  etc.,  as 
the  company  desires,  provided  that 
these  values  fall  within  the  exemption 
criteria. 

8.  Certification.  The  final  rule  retains 
pro\'isions  that  require  that  the 
manufacturer  of  an  exempt  polymer,  as 
of  the  date  of  first  manufacture,  certify 
that  the  polymer  meets  the  definition  of 
a  polymer,  is  not  specifically  excluded 
from  the  exemption,  and  meets  the 
conditions  of  the  exemption 
[§723.250{h)(3)).  CertificaUon 
statements  must  be  retained  w  ith  the 
other  required  records  at  the 
manufacturing  or  import  site. 

9.  Recordkeeping.  EPA  believes  that 
recordkeeping  requirements  are  an 
essential  component  of  an  effective 
exemption  enforcement  program  and 
has  retained  this  provision  in  the  final 
rule  at  §723.250(j).  while  including 
some  additional  provisions  proposed  in 
1993  since  EPA  will  no  longer  receive 
exemption  notices.  These  additional 
provisions  include  certification 
statements,  chemical  identity 
information,  and  analytical  data,  as 
discussed  in  this  unit.  Documentation  of 
information  would  be  used  by 
enforcement  personnel  to  determine 
compliance  with  the  rule.  The 
recordkeeping  requirements  have  been 
amended  to  require  that  the 
manufacturer  maintain  certain 
information  at  the  site  of  manufacture  or 
the  site  of  import. 

Comment.  Some  commenters 
suggested  that  the  present 
recordkeeping  requirements  for  the 
polymer  exemption  would  be  adequate 
to  ensure  industry  compliance. 

Response.  Since  the  Agency  will  not 
conduct  any  premanufacturing  review 


of  exempted  polymers,  EPA  believes 
that  it  is  important  for  manufacturers  to 
develop  and  maintain  more  detailed  and 
comprehensive  records  than  are 
required  by  the  current  polymer 
exemption.  EPA  believes  that  the 
recordkeeping  requirements  are 
necessary  to  ensure  that  manufacturers 
are  able  to  demonstrate  compliance  by 
documenting  that  the  exempted 
polymers  meet  the  eligibility  criteria. 

10.  Inspections.  The  Agency  will 
continue  to  periodically  inspect 
companies  to  CTisure  compliance  with 
TSCA  section  5.  Those  companies  with 
past  violations  may  be  inspected  more 
fi^uently.  To  determine  compliance 
with  the  polymer  exemption,  the  EPA 
inspector  will  focus  on  the  information 
in  the  company's  records,  including  the 
anal\'tical  data  documenting  the 
substance's  eligibility  under  the 
exemption. 

11.  Deletion  of  proposed  revocation 
provisions.  The  1993  proposal 
contained  provisions  to  allow  EPA  to 
revoke  the  exemption  for  an  exempted 
polymer  and  require  a  full  PN/IN  review 
if  EPA  obtains  information  indicating 
that  a  particular  polymer  or  category  of 
polymers  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment. 

The  Agency  has  determined,  for  the 
reasons  outlined  below,  to  delete  the 
proposed  revocation  provision  in  its 
entirety.  When  the  Agency  proposed 
amendinents  to  the  polymer  rule  in 
1993,  development  of  the  revocation 
provisions  was  predicated  on  EPAs 
evaluation  of  the  section  8(e)  data  on 
certain  high  MW  water-insoluble 
polymers  previously  discussed  in  this 
unit.  EPA  believed  it  was  prudent,  given 
its  evaluation  of  the  data  at  the  time  of 
the  proposal,  to  ensure  it  had  a 
mechanism  in  place  to  identify  eligible 
polymers  which  may  pose  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Specifically, 
the  Agency  was  concerned  that 
additional  section  8(e)  data  or  other 
adverse  data  would  be  received  which 
might  compromise  the  ability  of  the 
Agency  to  prevent  unreasoiiable  risk  of 
injury  to  human  health  or  the 
environment  in  a  timely  fashion. 

The  Agency  received  numerous 
comments  reflecting  general 
dissatisfaction  with  the  proposed 
revocation  provisions.  Specifically,  the 
comments  received  by  the  Agency,  both 
in  writing  and  in  conjunction  with  the 
public  hearing  on  the  proposed  rule, 
were  as  follows: 

(1)  The  provisions  do  not  provide 
recourse  for  the  submitter  and  allow 
insufficient  time  for  objections  to  be 
lodged  with  the  Agenq. ; 
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(2)  The  provisions  will  discourage 
many  companies  from  developing  new 
products; 

(3)  Speciahy  chemical  companies  in 
particular  would  not  be  as  willing  to 
develop  new  products  under  the  threat 
that  they  would  be  banned  from  the 
marketplace; 

(4)  Tne  revocation  provisions  of  the 
proposal  reduce  the  commercial 
acceptability  of  the  exemption  process 
and  business  managers  will  prefer  the 
stability  and  certainty  of  clearance 
through  submission  of  a  PMN.  rather 
than  risk  potential  business 
interruptions  under  the  terms  of  the 
proposed  exemption;  and 

(5)  The  provision  will  threaten  the 
utility  of  the  entire  exemption 
procedure  as  a  vehicle  for  reducing  the 
number  of  PMNs  that  are  filed  for 
substances  that  pose  no  reasonable 
likelihood  of  harm  to  health  or  the 
environment. 

Based  on  consideration  of  these 
adverse  comments  and  in  light  of  the 
Agency's  conclusion  that  the  likelihood 
of  eligible  polymers  posing  an 
unreasonable  risk  is  low.  the  Agency 
has  determined  that  these  provisions  are 
not  necessary  to  support  the  Agency's 
statutory  finding  that  polymers 
manufactured  under  terms  of  the 
exemption  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment.  Should 
evidence  be  received  by  the  Agency  that 
casts  reasonable  doubt  on  the 
appropriateness  of  a  criterion  or  set  of 
criteria,  the  Agency  has  other  regulatory 
options  available,  such  as  publication  of 
a  proposed  amendment  to  the  polymer 
exemption  rule  to  either  refine  the 
criteria  or  impose  new  restrictions, 
similar  to  EPA's  treatment  of  water- 
absorbing  high  MW  polymers  in  this 
rulemaking.  Specifically.  EPA  proposed 
an  amendment  to  the  1984  exemption 
that  would  exclude  this  category  of 
polymers  from  eligibility  for  the 
exemption  based  on  the  Agency's 
evaluation  of  certain  section  8(e)  data  as 
discussed  in  unit  I1.B.2(e)  of  this 
preamble.  After  publishing  its  1993 
proposal  and  providing  an  opportunity 
for  public  comment,  the  Agency 
amended  the  1984  exemption  in  this 
rulemaking  to  exclude  high  MW  water- 
absorbing  polymers  from  eligibility. 
Similarly,  any  future  proposed  revisions 
would  also  be  subject  to  notice  in  the 
Federal  Register  and  comment  in 
accordance  with  the  Administrative 
Procedure  Act. 

12.  Inventory  status  of  exempted 
polymer.  Polymers  that  were  reviewed 
under  the  terms  of  the  1984  polymer 
exemption  rule  and  included  on  the 
Inventory  will  remain  on  the  Inventory, 


with  the  restrictions  concerning  low 
MW  species  content  and  maximum 
residual  amounts  of  reactants  specified 
for  each  exempted  polymer  still  in  force. 
Polymers  manufactured  under  the 
amended  exemption  will  not  be 
included  on  the  Inventory.  A  number  of 
commenters  argued  that  exempt 
polymers  warrant  inclusion  on  the 
TSCA  Inventory,  since  customers  rely 
on  Inventory  listitigs  to  confirm  a 
product's  regulatory  compliance.  Since 
the  Agency  will  not  be  receiving 
information  on  the  chemical  identity  of 
the  exempted  polymer  as  part  of  the 
reporting  requirement,  the  Agency  will 
not  have  a  mechanism  for  including 
exempted  polymers  on  the  Inventory. 
However,  the  Agency  recognizes  that  it 
is  essential  that  manufacturers  have  an 
adequate  method  to  assure  their 
customers  that  their  products  are  in 
compliance  with  TSCA  regulations  and 
agrees  that  an  Inventory  listing  of  the 
substance  would  simplify  this  process. 
Under  the  final  rule,  an  exempted 
polymer  remains  a  new  chemical 
substance  (although  legitimately 
manufactured  under  terms  of  the 
exemption)  until  a  PMN  has  been 
submitted  for  the  substance  and  has 
completed  the  PMN  review  period, 
followed  by  manufacture  for  non- 
exempt  commercial  purpose  and 
subsequent  NCXZ.  Nonetheless,  it  is 
current  practice  that  manufacturers 
employ  a  variety  of  methods  to  assure 
customers  that  a  chemical  substance  is 
in  compliance,  particularly  in  situations 
where  the  Agency  does  not  include  an 
exempted  substance  on  the  Inventory,  as 
is  the  case  for  low  volume,  test 
marketing,  and  R&D  substances.  Since 
the  Agency  will  neither  be  receiving 
notices  for  exempted  polymers  nor 
providing  receipt  numbers  (similar  to 
the  status  of  R&D  substances), 
manufacturers  who  use  this  exemption 
should  rely  on  practices  similar  to  ones 
currently  used  for  R&D  substances. 
These  include  appropriate  labeling  and 
reference  to  the  polymer  exemption  rule 
at  40  CFR  723.250  and  this  Federal 
Register  document.  A  company  might 
also  consider  setting  up  a  system  for 
identifying  exempted  polymers  which 
relates  back  to  the  exemption  and  use 
this  identification  code  to  identify 
polymers  in  any  commercial  activity  or 
Material  Safety  Data  Sheet  (MSDS). 

The  Agency  believes  that  use  of  the 
polymer  exemption  provides  significant 
benefits  to  polymer  manufacturers  for  a 
number  of  reasons  discussed  in  this 
document.  Moreover,  polymers 
manufactured  under  this  exemption 
have  been  identified  by  EPA  as  some  of 
the  least  hazardous  substances  in 


commerce.  In  light  of  pollution 
prevention  and  product  stewardship 
initiatives  undertaken  by  the  regulated 
community,  the  Agency  believes  that 
the  marketing  of  safer  chemical 
substances  should  enhance  the 
commercial  viability  of  these 
substances. 

Comment.  CMA  states  that  customers 
rely  on  TSCA  Inventory  listings  to 
confirm  a  product's  regulatory 
compliance.  Elf  Atochem  argues  that 
inclusion  on  a  separate  list  leaves  the 
regulatory  status  of  exempt  polymers 
rather  ambiguous.  - 

Response.  As  discussed  above,  the 
Agency  believes  that  manufacturers  who 
use  the  exemption  will  be  able  to 
develop  adequate  methods  of  assuring 
their  customers  that  these  polymers  are 
not  only  in  compliance  with  "TSCA 
regulations  but  meet  the  Agency's  low- 
risk  criteria. 

13.  Transition  period  until  final  rule 
becomes  effective.  The  Agency  will 
continue  to  accept  and  review  polymer 
exemption  applications  under  the  terms 
of  the  1984  exemption  at  40  CFR 
723.250  until  the  effective  date  of  this 
final  rule.  No  new  exemption 
applications  will  be  accepted  after  the 
effective  date  of  this  rule. 

If  a  manufacturer  who  submitted  a 
polymer  exemption  application  under 
the  1984  exemption  rule  but  has  not  yet 
submitted  a  NOC  wishes  to  add  its 
polymer  to  the  Inventory,  the  person 
may  submit  the  NOC  in  accordance  with 
40  CFR  720.102.  The  exempt  polymer 
will  then  be  listed  on  the  Inventory  with 
the  applicable  1984  polymer  exemption 
criteria  and  exemption  category 
restrictions  on  residual  monomers/ 
reactants  and  low  MW  species  content. 
The  manufacturer  may  instead  choose  to 
manufacture  under  the  terms  of  the  new 
exemption. 

III.  Response  to  Other  Alternatives 
Considered 

EPA  requested  comments  and  data  on 
all  aspects  of  the  1993  proposal, 
including  the  following  specific  issues 
discussed  below: 

Other  Polymers  Considered  for 
Exemption 

1.  Polymer  salts.  The  Agency  has  also 
considered  a  proposal  to  exempt  certain 
salts  of  polymers  that  are  listed  on  the 
TSCA  inventory  but  was  unable  to  make 
the  determination  that,  as  a  class,  all  of 
these  polymers  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  However. 
EPA  believes  that  many  individual 
polymer  salts  will  be  eligible  for 
exemption  under  the  amended  criteria. 


2.  Polymers  containing  high  cationic 
functional  group.  The  Agency 
considered  allowing,  under  the 
exemption,  polymers  which  contain 
high  percentages  of  amine  (low  amine 
equivalent  weight)  in  their  structures 
but  decided  against  this  approach. 
Accordingly,  polymers  with  high 
cationic  functional  groups  continue  to 
be  subject  to  the  restrictions  under 
§723.250(d)(l)  for  the  following  reason. 
In  the  past,  the  main  concern  for 
cationic  polymers  was  for  ecotoxicity, 
specifically,  aquatic  toxicity.  There  has 
been  a  significant  amount  of  data 
generated  by  industry  in  response  to 
section  5(e)  consent  orders  or  on  a 
voluntary  basis,  which  after  EPA 
review,  was  concluded  to  demonstrate 
that  for  the  category  of  polymers  with  a 
high  amine  or  cationic  content, 
equivalent  weight  of  425  daltons  or  less, 
there  is  sufficient  mitigation  of  the  risk, 
through  the  mechanism  of  dissolved- 
organic-carbon  (DOC),  to  render  this 
polymer  class  of  low  risk  for  ecotoxicity 
if  used  according  to  current  standard 
practices.  The  Agency  beUeves  that 
these  data  sufficiently  support  the 
conclusion  that  high  amine  content 
polymers,  as  specified  above,  will  not 
pose  an  unreasonable  risk  of  injury  for 
aquatic  toxicity. 

However,  as  discussed  in  the  1993 
proposal.  EPA  received  section  8(e)  data 
on  a  polymer  with  high  cationic 
functional  group  content  in  which  test 
results  demonstrated  lethality  in 
standard  eye  irritation  tests  in  rabbits. 
This  study  has  resulted  in  high  concerns 
for  acute  lethality  as  demonstrated  by 
this  polymer.  The  polymer  used  in  the 
study  met  all  provisions  of  the  proposed 
polymer  exemption  and  would  have 
qualified  for  exemption  if  the  low 
cationic  functional  group  equivalent 
weight  (high  cationic  content)  provision 
was  incorporated  as  part  of  the 
exemption  criteria.  It  is  for  this  reason 
that  EPA  believes  that  it  would  be 
inappropriate  to  include  the  high 
cationic  functional  group  content 
allowance  in  the  final  rule  at  this  time 
and  will  continue  to  restrict  these 
polymers  under  the  final  rule. 

Comment.  One  commenter  stated  that 
the  exclusion  of  the  polymers  with  high 
cationic  functional  group  content  is 
based  upon  the  assimiption  that  all  high 
cationic  charge  polymers  have  similar 
physical-chemical,  steric,  structural  and 
toxicological  properties  and  that  the 
concern  should  be  more  focused  on  the 
class  of  polymers  that  cause  the  adverse 
effect. 

Response.  The  Agency  agrees  that  it 
may  be  more  appropriate  to  use  the 
definition  of  the  class  of  cationic 
polymers  to  exclude  the  polymers  of 


concern  bam  the  exemption  in  lieu  of 
the  broader-based  exclusion.  However, 
this  preliminary  assessment  is  based  on 
section  8(e)  data  that  are  claimed  as  CBI. 
(At  the  time  of  the  proposal.  EPA 
believed  that  it  would  be  able  to  resolve 
the  CBI  claim  in  a  way  that  would  allow 
the  public  an  opportunity  to  comment 
on  the  data.)  To  date,  the  submitter  of 
the  8(e)  data  has  declined  to  rescind  the 
CBI  claim  on  the  chemical  structure 
despite  repeated  requests.  Nor  were 
publicly  accessible  data  received  during 
the  comment  period  that  support 
narrowing  the  category  of  polymers 
excluded  from  the  exemption. 
Therefore,  because  the  public  has  not 
had  an  opportunity  to  comment  on  the 
basis  for  such  an  exemption  and  in 
order  not  to  delay  issuance  of  this  final 
rule  until  the  CBI  issues  can  be 
resolved,  the  Agency  has  elected  not  to 
include  a  more  narrow  category  in  this 
rulemaking.  The  Agency  may  continue 
discussions  with  the  submitter  of  the 
section  8(e)  data  and  amend  this  section 
as  appropriate  in  the  future. 

rv.  Regulatory  Analysis 

A.  Summary  of  Risk  Assessment 

1.  Introduction.  The  Agency  has 
determined  that  polymers  defined  by 
the  exemption  criteria  set  forth  in  this 
rule  are  of  low  concern  due  to  their  lack 
of  reactivity  and  their  molecular  size. 
These  criteria  have  been  developed 
based  on  the  Agency's  review  of  over 
5,000  polymer  submissions  since  the 
original  polymer  exemption  rule  in  1984 
(49  FR  46066).  The  Agency  beheves  that 
polymers  eligible  for  this  exemption  are 
generally  of  low  risk  and  that  sufficient 
information  exists  on  the  potential  risks 
of  other  polymers  with  certain 
characteristics  to  make  them  ineligible 
for  the  exemption. 

2.  Approach  to  risk  analysis.  The 
Agency  based  its  risk  analysis  on  (a)  the 
effect  MW  has  on  the  overall  risk  a 
polymer  poses,  (b)  the  specific  concerns 
the  Agency  has  had  in  the  past  for 
polymers  submitted  as  PMNs.  (c) 
toxicological  data  available  on 
particular  poljiners,  (d)  an  analysis  of 
the  Agency's  database  on  over  500 
polymers  received  in  the  last  3  years 
under  the  current  polymer  exemption  to 
determine  the  potential  for  exposure  to 
respirable  particles  of  insoluble  high 
MW  polymers,  and  (e)  an  analysis  of  the 
Agency's  experience  to  date  in  assessing 
potential  risks  of  new  polymers 
submitted  as  PMNs  or  exemption 
appUcations.  The  1993  proposal 
contains  an  extensive  discussion  of  the 
Agency's  approach  and  limitations  to 
that  approach.  The  proposal  also  details 
EPA's  extensive  evaluation  of 


ecotoxicity  considerations  for  polymers. 
The  disoission  below  is  limited  to  an 
analysis  of  the  inhalation  toxicity 
concerns  associated  with  exposure  to 
respirable  polymeric  particles. 

3.  Inhalation  toxicity.  As  discussed  in 
the  1993  proposal,  health  concerns  exist 
for  certain  types  of  polymers  that  have 
been  found  to  produce  lung  toxicity  if 
inhaled.  Based  on  section  8(e)  data  on 
a  water-absorbing  polyacrv'late  polymer 
with  a  MW  in  excess  of  1  million 
daltons  that  indicated  a  potential 
oncogenic  (cancer)  concern  for  this  type 
of  high  MW  water-absorbing  polymer, 
the  Agency  has  excluded  water- 
absorbing  polymers  of  MW  equal  to  or 
greater  than  10,000  daltons  from  the 
exemption.  Other  section  8(e)  data  on 
high  MW  water-insoluble  polymers 
were  indicative  of  a  lung-overload 
phenomenon  and  did  not  demonstrate 
any  carcingenic  response  under 
conditions  of  the  studies.  Please  consult 
units  II.B.4(b)  and  IV.C  of  this  preamble 
and  the  preamble  to  the  proposed  rule 
for  a  full  discussion  of  this  issue. 

The  final  rule  does  not  impose  a 
condition  in  the  exemption  on  high  MW 
w-ater-insoluble  polymers  linked  to  the 
evaluation  of  the  potential  for  inhalation 
exposure  to  respirable  particles  as  was 
contemplated  in  the  1993  proposal. 
Based  on  numerous  comments  received 
on  these  proposed  limitations  on  high 
MW  water-insoluble  polymers,  the 
Agency  reevaluated  the  existing 
scientific  data  and  its  own  experience  in 
reviewing  the  potential  for  inhalation 
exposure  to  such  pol>Tners  submitted 
under  the  current  polymer  exemption. 
Based  on  these  analyses.  EPA  has 
determined  that  there  is  an  exceedingly 
low  probability  that  potential  inhalation 
exposure  to  high  MW  water-insoluble 
polymers,  as  a  class,  will  result  in 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  This 
conclusion  reaffirms  EPA's  finding  at 
the  time  of  promulgation  of  the  1984 
exemption  that  exposure  to  polymer 
particulates  was  generally  Umited  and 
expected  to  be  of  low  risk. 

Based  on  over  15  years  experience 
with  polymers.  EPA  considers  that  the 
criteria  set  forth  in  this  exemption 
define  polymers  of  low-concern  and  that 
the  potential  risk  fix)m  respirable 
particles  of  high  MW  water-insoluble 
polymers  is  low.  Therefore,  the  Agency 
has  not  retained  in  this  rulemaking  the 
requirement  that  companies  evaluate 
the  potential  for  inhalation  exposure  to 
respirable  particles  for  this  specific 
category.  However.  EPA  believes  that  as 
part  of  responsible  health  and  safety  and 
product  stewardship  programs  in 
general,  manufacturers  and  their 
customers  should  be  aware  of  the 


UMI 


16328      Federal  Register  /  Vol.  60.  No    60  /  Wednesday.  March  29.  1995  /  Rules  and  Regulations 


JFederal^egiste^  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Rules  and  Regulations 


16329 


^ 


potential  for  toxicity  bom  any  respirable 
particle  and  when  producing  or  using 
such  matehala  take  oMasures  to  keep 
their  workplace  free  of  respirable  dusts 
of  any  type. 

B.  Summary  of  Regulatory  Impact 
Analysis 

EPA  has  evaluated  the  potential  costs 
of  the  final  amendments  for  potential 
manufacturers  of  exempt  polymers.  The 
Agency's  complete  economic  analysis  is 
available  in  the  pubbc  record  for  this 
rule  IOPPTS-50594B). 

The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  the  final  regulation.  In 
this  case,  the  analysis  also  contains 
estimates  for  the  three  additional  final 
amendments  to  section  5  regulations 
that  are  published  elsewhere  in  this 
Federal  Register.  These  rules  amend  the 
PMN  regulations,  the  Low  Volume 
Exemption  Rule,  and  the  Expedited 
Process  for  Issuing  Significant  New  Use 
Rules.  Because  these  final  regulations 
are  amendments  to  current  regulations, 
the  costs  and  benefhs  are  incremental 
and  estimate  the  effect  of  the  final  rule 
with  respect  to  the  current  regulations. 

The  costs  and  benefits  associated  with 
the  polymer  exemption  amendments  are 
partially  quantified;  many  of  the 
benefits  are  unquantified  but  are 
expected  to  be  of  significant  importance 
as  discussed  later  in  this  unit. 
Considering  only  the  quantified  costs 
and  benefits,  there  is  a  cost  saving. 
Since  the  number  of  section  5 
submissions  received  by  the  Agency 
varies,  this  analysis  us«rl  three 
scenarios,  assuming  either  1.000.  2.000, 
or  3,000  annual  submissions,  to  reflect 
the  expected  range  of  submissions.  The 
savings  as  compared  to  the  current 
regulation  are  estimated  to  be: 


o(  SubfTHSsions 

Annual  Cost  Savings 
(SMHIion) 

Industry 

1,000 

4.7  -  &8 
9.4  -  t3.5 
14.2-203 

0.2  -  0.4 

2.000 

3.000  -. 

0.4  -  0.8 

0.6-1.2 

The  industry  costs  associated  with 
these  amendments  are  labor 
requirements  for  preparation  of  an 
annual  report  and  recordkeeping  costs. 
Reporting  and  delay  costs  are 
eliminate  due  to  the  elimination  uf 
submission  requirements.  The  user  fee 
is  no  longer  applicable  since  exemption 
notices  will  not  be  required.  Moreover, 
the  amendment  makes  a  larger  number 
of. polymers  eligible  for  the  exemption^ 
further  reducing  the  reporting  and  delay 
costs  for  those  substances. 


The  unquantified  benefits  include 
increased  flexibility  for  industry  due  to 
the  expanded  exemption  criteria.  In 
addition.  Agency  resources  virill  be 
focused  on  those  substances  more  likely 
to  pose  an  unreasonable  risk. 

C.  EPA 's  Approach  to  Making  the  No 
Unreasonable  Bisk  Finding 

1.  Statutory  background.  Pursuant  to 
section  5(h)(4)  of  TSCA,  EPA  is 
authorized  to  exempt  the  manufacturer 
of  any  new  chemical  substance  from  all 
or  part  of  the  requirements  of  section  5 
if  EPA  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal  of  the  substance,  or  any 
combination  of  such  activities.  vriW  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 
Section  26(c)  of  TSCA  provides  that  any 
action  authorized  under  TSCA  for  an 
individual  chemical  may  be  taken  for  a 
category  of  such  substances. 

While  TSCA  does  not  contain  a 
definition  of  "unreasonable  risk."  the 
legislative  history  indicates  that  the 
determination  of  unreasonable  risk 
requires  a  balancing  of  the 
considerations  of  both  the  severity  and 
the  probability  that  harm  will  occur 
against  the  effect  of  the  fir;al  regulatory 
action  on  the  availability  to  society  of 
the  benefits  of  the  chemical  substance 
(House  Report  1341.  d4lh  Cong..  2nd 
Session.  14  (1976)).  This  analysis  can 
include  an  estimate  of  factors  such  as 
market  potential,  the  effect  of  the 
regulation  on  promoting  or  hindering 
the  economic  appeal  of  a  substaiK:e. 
environmental  effects,  and  many  other 
factors  which  are  difficult  to  define  and 
quantify  precisely.  EPA  may  rely  not 
only  on  data  available  to  it,  but  also  on 
its  professional  judgment.  Congress 
recognized  that  the  implementation  of 
the  unreasonable  risk  standard  "will 
var>'  on  the  specific  regulatory  authority 
which  the  Administrator  seeks  to 
exercise"  [Ibid.) 

2.  EPA's  approach.  In  determining 
whether  the  category  of  polymeric 
substances  being  considered  for 
exemption  presents  an  imreasonable 
risk  of  injury  to  human  health  or  the 
environment,  the  Agejic^  considers 
more  than  just  the  inherent  risks 
presented  by  the  overall  category  of 
polymers.  The  Agency  also  considers 
how  the  criteria  of  the  exemption 
maintain  full  regulatory  oversight  on 
higher  risk  polymers  while  promoting 
the  manufacture  of  low-risk  polymers  by 
providing  regulatory  rehef  for  them. 

The  amended  polymer  exemption 
modifies  the  requirements  fur  eligible 
polvmers  from  the  current  polymer 
exemption  requirements  and  the  general 
PMN  requirements.  EPA  therefore    • 


compares  the  risks  posed  by  the 
substances  being  considered  for  an 
amended  exemption  with  the  risks 
which  would  have  resulted  from  the 
same  category  of  substances,  if  that 
category  of  substances  had  been  subject 
to  full  notice  submission  requirements 
and  90-day  EPA  review  or,  where 
applicable,  the  reporting  requirements 
of  the  current  polymer  exemption  and 
the  abbreviated  21-day  review. 
Certainly  it  is  not  possible  to  eliminate 
all  risks  associated  with  the 
manufacture,  processing,  distribution  in 
commerce,  use.  and  disposal  of  any  new 
chemical  substance  nor  was  this 
Congress'  intent.  The  standard 
embodied  by  a  section  5(h)(4) 
exemption  does  not  require  the  Agency 
to  ensure  absolute  safety  from  the 
activities  associated  with  an  exempted 
substance. 

3.  Application  of  im  unreasonable  risk 
factors.  The  following  is  an  explanation 
of  the  factors  and  their  analysis  relevant 
to  the  no  unreasonable  risk  finding.  The 
design  of  the  final  polymer  exemption 
together  with  intrinsic  properties  of 
polymers  significantly  limit  the  risks  of 
injury  to  human  health  or  the 
environment  that  exempt  pol3aners  may 
present.  Polymers  as  a  general  class  are 
relatively  unreactive  and.  at  or  above  a 
MW  of  10.000.  are  not  easily  absorbed 
by  body  tissue  because  they  do  not 
easily  transport  across  human 
membranes.  As  originally  discussed  in 
the  Agency's  1984  polymer  exemption 
rule: 

...for  a  chemical  to  elicit  a  loxjc  response 
within  an  organism,  it  must  come  into  direct 
contact  with  the  biological  cells  bom  whit-h 
it  elicits  the  response.  Because  all  organisms 
are  encased  in  protective  membranes,  a 
chemical  must  usually  penetrate  these 
membranes  and  be  translocated  to  various 
parts  of  the  organism  to  gain  access  to  targpf 
sites.  Therefore,  it  can  be  reasoned  that  if  a 
chemical  (anoot  penetrate  the  protective 
membranes  to  gain  access  to  a  target  site,  it 
usually  cannot  elicit  a  response  in  the 
organism  no  matter  what  inberent  pott:nt;dl 
it  may  have  to  do  so.  It  can  be  farther 
reasoned  that  if  a  chemical  (.annot  elii.it  a 
response,  it  will  generally  not  present  a  risk 
|49  PR  46081  (November  21. 1984| 

EPA's  conclusions  regarding  low  risk 
potential  for  polymers  that  meet  the 
eligibility  criteria  are  supported  by  the 
available  data  as  well  as  EPA's  scientifi<: 
professional  judgment  based  on  15  years 
experience  reviewing  polymers  under 
the  PMN  and  current  polymer 
exemption  requirements.  Pursuant  to 
the  final  rule,  certain  polymers  will  be 
automatically  ineligible  for  the  polymei 
exemption.  EPA  has  excluded-those 
.  polymers  for  which:  (a)  The  Agency  still 
has  insufficient  data  and  review 
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experience  to  find  that  they  will  not 
present  an  unreasonable  risk  of  injury, 
or  (b)  the  Agency  has  found  that,  under 
certain  conditions,  based  on  data  on  the 
polymers  in  question,  a  polymer,  or 
subset  of  polymers,  may  present  an 
unrea.sonable  risk,  thereby  requiring  a 
closer  examination  of  the  conditions  of 
manufacturing,  processing,  distribution 
in  commerce,  use.  and  disposal  during 
a  full  90-day  PMN  review.  This  level  of 
analysis  would  be  necessary  to  make  an 
appropriate  determination  about  risk. 

In  1982.  when  the  Risk  Analysis  and 
Evaluation  of  PMN  Regulatory  Decisions 
for  Polymers  was  performed  for  the 
original  polymer  rule,  the  Agency 
determined  that  high  MW  polymers 
containing  small  amounts  of  low  MW 
species  were  not  considered  an 
unreasonable  risk  to  humans  or  the 
environment.  Extensive  discussion  on 
this  topic  can  be  found  in  the  1982 
proposed  polymer  exemption  rule  and 
the  preamble  to  the  final  rule 
pronuilgated  in  1984.  The  Agency  has 
assumed  that  monomers  would  be  of 
gr»>ater  concern  than  oligomers,  and  that 
oligomers  would  be  of  greater  concern 
than  polymers  based  on  the  probability 
that  the  monomer  would  be  more 
readily  absorbed  and,  on  a  weight  basis. 
be  more  reactive  than  the  resulting 
oligomer  or  polymer.  In  its  1982 
proposal,  the  Agency  proposed  to  allow 
polymers  with  MW  greater  than  20,000 
daltnns  to  be  manufactured  without  any 
pnrnanufacture  review  by  EPA  but 
determined  in  the  final  rule  that  an 
abbreviated  review  period  was 
necessary  due  to  concerns  for  unreacted 
monomers  and  low  MW  species.  The 
Agency  is  now  modifying  this  approach, 
based  on  the  review  and  hazard 
as.sessment  of  polymers  reviewed  as 
P.MNs  or  polymer  exemptions  since  the 
1984  polymer  exemption  was 
promulgated.  The  Agency  now  believes 
th.it  it  has  sufficient  experience  with 
hiuh  MW  polymers  such  that  a  "no 
unreasonable  risk"  finding  may  be  made 
for  a  broader  class  of  these  substances 
w  ithout  EPA  premanufacture  review. 
Over  the  past  15  years,  the  Agency 
has  reviewed  over  io.OOO  polymers  in 
the  New  Chemicals  Program  (over 
iipj)ro.\iniately  50  percent  of  all  PMNs 
an>  jjolymers).  Of  these  10,000.  the 
polymers  that  would  have  qualified  for 
the  final  polymer  exemption  rule  have 
coiisistently  been  characterized  as 
posing  low  concern  for  both  adverse 
health  and  environmental  risks  by  the 
.•\gen<:y  during  the  course  of  PMN 
review.  The  characteristics  of  a 
siHnifirant  number  of  polymers  (i.e., 
their  MW  and/or  physical/chemical 
properties),  are  such  that  they  are 
neither  absorbed  by  biological  svstems 


nor  do  they  interact  with  biological 
systems,  as  described  above.  (A  more 
detailed  discussion  is  provided  in  the 
preambles  to  the  1984  polymer 
exemption  and  the  1993  proposal.) 
Furthermore,  these  polymers  do  not 
degrade  to  toxic  species  in  the 
environment. 

The  Agency  has  developed  specific 
criteria  which  define  low-risk  polvmeric 
substances.  Such  criteria  include  ' 
limitations  on  low  MW  species,  reactive 
functional  groups,  and  cationic 
polymers.  Many  of  these  criteria  are 
outgrowths  of  the  criteria  used  to 
determine  eligibility  under  the  current 
polymer  exemption  that  has  been  in 
effect  since  1984.  Further,  the  Agency 
uses  these  same  criteria  to  identify  low- 
risk  polymers  in  its  PMN  review 
process.  The  1984  polj-mer  exemption, 
which  uses  the  same  types  of  criteria  as 
these  final  exemption  criteria  to 
determine  eligibility,  required  a  21-day 
premanufacture  review  period.  The 
Agency  believes  that  this  review  period 
for  polymers  that  meet  the  final 
exemption  criteria  is  unnecessary  based 
on  EPA's  finding  that  these  exemption 
criteria  place  sufficient  constraints  on 
risk,  such  that  EPA  review  of  these 
eligible  polymers  would  not  result  in 
any  additional  protection.  Accordingly, 
exempting  polymers  that  meet  the  low- 
risk  eligibility  criteria  will  allow  the 
Agency  to  refocus  its  limited  resources 
on  those  non -exempt  substances  which, 
by  comparison,  may  pose  a  considerable 
risk  to  society. 

In  its  1993  proposal,  the  Agency 
expressed  concern  for  potential  liing 
toxicity  due  to  inhalation  of  respirable 
high  MW  polymers.  Toxicity  studies,  in 
the  form  of  section  8(e)  submissions  on 
a  water-absorbing  high  MVV  polymer 
and  certain  water-insoluble  high  MW 
polymers,  indicated  two  areas  of 
potential  concern  with  high  MW 
polymers. 

The  data  set  on  the  water-absorbing 
polymer,  which  is  discussed  in  detail  in 
unit  II.B.2(e)  of  this  preamble,  included 
a  2-year  chronic  inhalation  study 
reporting  squamous  cell  carcinoma  and 
bronchio-alveolar  carcinomas  at 
concentrations  of  0.2  mg/m'  and  0.8  mg/ 
m^  for  the  tested  polymer,  which  was  a 
water-absorbing  polyacrylate  polymer 
having  a  MW  of  greater  than  1  million 
daltons.  The  tested  polymer  lacked  both 
reactive  functionalities  and  low  MW 
species  (below  a  MW  of  1.000  daltons). 
factors  that  could  have  played  a  role  in 
the  reported  carcinogenicity.  In  the 
absence  of  these  factors,  the  Agency 
concluded  that  the  water-absorbing 
properties  of  the  polymer  may  have 
played  a  role  in  the  reported 
carcinogenicity  findings.  Although  the 


Agency  was  unable  to  establish  a  link 
between  MW  and  toxicity  for  water- 
absorbing  polymers,  the  Agency  set  the 
number  average  MW  exclusion  at  10.000 
daltons  which  the  Agency  believes  is  a 
reasonable  value  at  which  absorption  is 
a  sufficiently  slow  process  that  a 
substance  can  persist  in  the  4ung.  This 
MVV  level  is  also  two  orders  of 
magnitude  below  that  of  the  tested 
polymer.  At  10.000  daltons  and  greater, 
these  water-absorbing  polymers  are  not 
likely  to  be  absorbed,  so  mechanisms  for 
detoxification  which  are  available  for 
lower  MW  polymers  may  not  be 
available.  Thus  the  respirable  particles 
are  expected  to  remain  in  the  lung  for 
e.xtended  periods.  As  stated  earlier  in 
unit  II  of  this  preamble,  EPA  believes 
that  polymers  with  MW  less  than  10,000 
daltons  can  be  expected  to  be  absorbed 
by  the  lung  and  therefore  have  different 
detoxification  mechanisms  available  to 
mitigate  potential  health  hazards.  Based 
on  these  findings,  the  Agency  has 
determined  that  exposure  to  respirable 
fractions  of  these  polj-mers  might 
present  an  unreasonable  risk  to  human 
health  and  has  excluded  water- 
absorbing  polymers  with  MW  of  10,000 
daltons  or  greater  from  the  exemption 
eligibiUty. 

Moreover,  in  response  to  comments 
requesting  a  definition  of  "water- 
absorbing"  that  more  accurately  defines 
this  parameter  for  polymers  of  concern 
and  based  on  further  evaluation  of  the 
2-year  inhalation  study  on  the 
polyacrylate  polymer,  the  final  rule 
defines  a  "water-absorbing  polymer  "  as 
a  polymer  capable  of  absorbing  its 
weight  of  water.  Although  the  subject 
polyacrylate  polymer  absorbs 
approximately  100  times  its  weight  of 
water,  the  Agency  lowered  the  threshold 
for  exclusion  in  this  rule  to  absorbing  its 
weight  of  water  by  using  a  hundredfold 
factor.  This  definition  more  accurately 
bounds  the  category  of  polymers  that 
the  Agency  believes  should  be  subject  to 
the  full  PMN  review  process,  pending 
the  development  of  data  that  would 
mitigate  the  Agency's  concern.  These 
two  limitations  allow  the  Agency  to 
conclude  that  the  non-excluded  water- 
absorbing  polymers  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health.  Accordingly,  the  final  rule 
defines  the  term  "water-absorbing"  and 
excludes  such  polymers  with  MW  of 
10,000  or  greater  from  the  exemption. 

The  section  8(e)  data  on  high  MW 
water-insoluble  polymers,  which  are 
discussed  in  detail  in  the  1993  proposal, 
indicated  that  inhalation  of  respirable 
particles  of  certain  high  MW  water- 
insoluble  polymers  resulted  in 
irreversible  lung  damage  (fibrosis)  but. 
under  the  conditions  of  the  study,  no 
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carcinogenic  response  lo  experiaaental 
animals.  Numerous  comments  received 
on  this  issue  questioned  the  Agency's 
use  of  a  limited  set  of  data  lo  impose 
restrictions  on  an  entire  class  of  waler- 
insoluble  high  M\V  polymers  that  are 
generally  recognized  as  polymers  of 
low-concern.  In  the  proposed  rule,  the 
Agency  itself  recognized  that  imposing 
conditions  under  the  exemption  on  high 
M\V  water-insoluble  polyniers  may  not 
have  been  appropriate  and  had 
requested  conunents  on  the  alternative 
of  imposing  no  limitations  on  the 
exemption  eligibihty  of  this  category  of 
polymers.  In  light  of  this  and  in 
response  to  numerous  comments,  the 
Agency  re-examined  its  proposal  to 
impose  gonditiocis  on  this  category  of 
high  MW  water-insoluble  polymers. 
Please  consult  unit  ll.B  of  this  preamble 
for  an  extensive  discussion  of  this  issue. 

Based  on  its  evaluation  of  553 
pc^ymers  that  were  the  sub}ect  of 
polymer  exemption  applications  daring 
the  peat  3  years,  as  previouiily  discussed 
in  unit  113.4(b)  of  tins  preamble,  EPA 
concluded  that  there  is  an  exceedingly 
low  probabibty  that  potential  exposure 
to  high  MW  water-insoluble  polymers, 
as  a  class,  would  result  in  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  reached 
a  similar  conclusion  during 
promulgation  of  the  1984  exemption 
that  exposure  to  polymer  particulates 
was  generally  limited  and  expected  to 
be  of  low  risk,  fai  its  1984  rule.  EPA  had 
recognized  that  particulate  inhalation 
exposure  was  a  potential  source  of 
toxicity  which  was  not  explained  by 
MW.  stating  then  that  the  review 
experience  developed  in  the  PMN 
program  had  demonstrated  that 
exposure  to  polymer  particulates  was 
generally  limited  and  therefore  expected 
to  be  of  low  concern.  49  FR  46082 
(November  21. 1984). 

Further,  EPA  reviewed  the  section 
8(e)  data  that  were  the  basis  of  the 
Agency's  concern  regarding  potential 
inhalation  toxicity  of  high  MW  water- 
insoluble  polymers.  The  studies  on  a 
toner  for  copy  machines  that  was  a 
water-insoluble  polymer  with  a  MW  of 
70.000  daltons  included  chronic 
inhalation  studies  in  both  rats  and 
hamsters.  These  studies  indicated  that 
both  species  suffered  similar  lung 
damage  when  respirable  dusts  were 
inhaled  at  levels  that  also  produced 
lung  overloading.  Other  studies  were 
performed  on  clearance  rates  that 
demonstrated  that  impaired  cleararu:e 
occurred  without  regard  to  particle 
concentration  in  the  air  once 
overloading  bad  taken  place.  Other 
section  8(e)  data  on  water-insoluble 
high  MW  polymers  did  not  include 


chronic  studies,  but  *vere  shorter  term 
studies  that  resulted  in  lung  damage 
consistent  with  the  damage  seen  when 
"lung  overloading"  occurred  on  a 
chronic  basis. 

Based  on  the  above  mentioned  limited 
data  and  uncertainty  as  lo  all  the  factors 
contributing  to  the  identified  effects,  the 
Agency  determined  that  it  could  not 
draw  any  broad  scientific  conclusions  in 
which  lung  toxicity  is  linked 
affirmatively  with  any  specific  chemical 
class  or  category  of  high  MW  water- 
insoluble  polymers.  In  addition,  it 
should  be  recognized  that  the  chronic 
toxicity  endpoint  being  addrcsssed  for 
water-insoluble  polymers  was  only  seen 
under  conditions  of  lung  overload 
(which  suggests  the  presence  of  a 
threshold  for  this  type  of  toxicity).  Fn 
the  case  of  the  water-absorbing 
polymers,  which  exhibit  a  cancer 
endpoint.  the  exemption  criteria  reflect 
the  more  conservative  approach  which 
the  Agency  has  historically  adopted  for 
oncogenicity  concerns.  Further,  it  is 
clear  from  the  Agency's  experience  in 
assessing  high  MW  water-insoluble 
polymers  that  members  of  this  class  of 
polymers  have  rarely  been  subject  to 
control  action  as  a  result  of  PMN 
review. 

In  the  present  rulemaking,  based  on 
numerous  comments  on  this  issue  and 
the  Agency's  finding  that  exposure  to 
respirable  particles  of  high  MW  water- 
insoluble  particles  is  expected  to  be 
limited,  the  Agency  has  concluded  that 
it  can  make  its  statutory  finding  that 
polymers  meeting  the  eligibility  criteria 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  The  Agency  believes  that 
the  criteria  set  forth  in  this  exemption 
are  sufficient  to  mitigate  risk, 
particularly  when  compared  to  the 
benefits,  in  toto,  of  encouraging  further 
development  of  comparatively  lower 
risk  classes  of  chemicals,  such  as 
polymers.  Furthermore,  the  expedited 
manufacture  of  eligible  new  polymers 
will  provide  essential  benefits  to 
industry  and  to  the  public,  which 
comprise  an  important  element  in  the 
finding  of  no  unreasonable  risk. 

4.  Benefits.  The  following  discussion 
describes  the  benefits  of  this  rule  in  a 
qualitative  manner;  for  a  more 
quantitative  approach,  see  the  economic 
analysis  discussion  in  unit  V.B  of  this 
preamble.  It  is  reasonable  to  assume  that 
a  newly  developed  polymer  will  either 
possess  a  new  function  or  serve  an 
existing  function  more  elficiently  or  less 
expensively.  The  reduction  in  delay  for 
that  polymer  to  be  introduced  into 
commerce  is  a  benefit  lo  both 
manufacturers  and  the  general  public, 


who  will  have  access  to  the  substance 
in  a  more  timely  manner. 

The  benefits  analyzed  encompass 
mate  than  the  costs  asbociated  with 
submitting  the  polymer  for  review  in  a 
full  PMN.  Rather.  EPA's  benefit  analysis 
included  a  consideration  of  the  broader 
benefits  of  reduction  of  costs  to  society 
by  providing  a  less  burdensome 
alternative  for  polymer  manufacturers, 
inchiding  a  reduction  in  the  burden 
associatf^  with  both  full  PMN  and 
current  polymer  exemption 
requirements.  EPA's  unreasonable  risk 
determination  is  based  on  broader 
benefits  to  society  as  well  as  those 
benefits  attributable  to  the  substance 
itself. 

Some  of  the  costs  directly  attributable 
to  the  substance  include  the  preparation 
of  the  PMN  or  polymer  exemption  fonn 
as  well  as  the  delay  in  the  commercial 
market  introduction  of  the  new 
chemical  substance.  On  the  other  hand, 
there  are  broad  societal  benefits  that  can 
not  be  directly  attributed  to  any  one 
chemical  substance  or  category  of 
substances.  Such  benefits  include  a 
reduction  in  Agency  review  resources 
being  dedicated  to  a  category  of 
compounds  determined  to  be  of  low 
risk,  and  a  concomitant  shift  in  those 
resources  to  the  review  of  substances  of 
greater  known  concern.  While  factors 
such  as  these  are  generally  not  of  the 
type  that  EPA  would  take  into  account 
when  making  an  individual  control 
decision  on  a  new  chemical  substance, 
they  have  a  significant  effect  on  society 
which  is  directly  linked  to  EPA's 
exercise  of  Its  exemption  authority,  and 
arc  therefore  appropriately  considered 
in  a  section  5(h)(4)  unreasonable  risk 
finding  for  a  category  of  substances  The 
costs  of  reporting  requirements  will  also 
be  eliminated  since  companies  will  be 
able  to  manufacture  polymers  under 
terms  of  the  exemption  without 
submitting  PMNs  or  exemption  notices. 
These  savings  are  detailed  in  the 
Regulatory  Impact  Anrf^sis  report 
which  is  available  in  the  public  docket 
for  this  rulemaking  (docket  control 
number  OPPTS-50594B). 

Manufacturers  of  polymers  for  which 
there  is  little  concern  bear  a  significant 
regulator}'  burden.  By  incorporating  into 
the  exemption  those  criteria  that  the 
EPA  uses  internally  to  judge  the  risks 
posed  by  polymers,  the  Agency  removes 
the  regulator}'  impediments  to  the 
design,  manufacture,  and 
commercialization  of  this  large  class  of 
chemical  substances  and  substantially 
reduces  costs  associated  w^ith  industry's 
reporting  burden  for  polymers  meeting 
these  low-risk  criteria. 

In  addition,  if  the  exemption  is  used 
to  its  greatest  advantage,  more  than  31 


p«>n:ent  of  the  resourries  allocated  to  the 
i'M.\  program  by  EPA  could  be  shifted 
from  this  category  of  low  cont  ern  to 
thos«r  chemicals  considered  to  pose  a 
considerably  greater  risk  to  society. 
I  inally.  manufacturers  of  these 
(Kilynieric  substances  will  be  given 
j^rt'iiter  flexibility  provided  they  nn;«-t 
tht'  terms  of  the  criteria  of  the 
exemption. 

One  of  the  benefits  of  the  rule  is  that 
it  incorporates  exactly  those  criteria  that 
delineate  the  areas  of  concern  to  EPA. 
My  including  this  level  of  specificity  in 
tin-  rule,  EPA  provides  industry  with  an 
liuderstanding  of  which  specific 
(  ht'inicals  and  chemical  properties 
within  the  general  class  of  polymers  are 
considered  lo  be  hazards  and  which  an- 
'Considered  relatively  innocuous. 
Industry  can  use  this  information  to 
design  future  polymeric  products  or 
classes  of  polymers  that  can  supply  the 
fur.;:tion  that  is  desired  while 
minimizing  or  eliminating  any  hazard. 
Supplying  this  information  as  criteria  in 
the  rule  allows  industry  to  engage  in  up- 
front risk-reduction  activities  by 
(If'signing  new  products  that  conform 
with  the  provisions  of  the  polymer 
txrnipfion  while  reducing  regulator} 
compliance  costs. 

Further,  this  rule  provides  pollution 
prevention  benefits  as  well  in  throe 
areas:  the  functional  group  equivalent 
weight  specifications,  the  acceptable 
monomers  list,  and  the  water 
absorbability  criteria.  Pollution 
prevention  principles  have  the  goal  of 
r«!ducing  or  eliminating  the  use  ur 
generation  of  hazardous  feedstocks,  by- 
products, or  products.  By  adherence  to 
the  lists  of  feedstocks  and  reactants  of 
low  concern  contained  in  this  rule, 
companies  will  be  able  to  accomplish 
those  pollution  prevention  goals  while 
minimizing  their  regulatory  compliance 
costs. 

In  view  of  the  extensive  and 
continually  increasing  use  of  polymers 
in  commerce,  encouraging  industr\  to 
expand  the  use  of  low  risk  polymers  can 
result  in  significant  benefits  to  society. 
In  general,  such  low  risk  polymers  can, 
and  often  do,  function  as  replacements 
for  heavy  metals,  many  of  which  can 
(:au.se  detrimental  human  health  effects 
to  multiple  organ  systems  as  well  as 
permanently  contaminating  the 
«;cosystem  with  subsequent  damage  to 
the  flora  and  fauna.  The  benefits  of 
encouraging  the  development  of  new 
chemical  substances  of  low  concern  in 
[ilace  of  those  existing  substances  with 
known  hazards  touch  on  all  asj>ects  of 
human  activity  and  the  environment 
including  less  hazardous  work  place 
environments,  safer  products  available 
for  the  consumer,  and  materials  that 


will  not  decompo,se  to  toxic  products  in 
the  disposal  sites. 

.").  Risk/benefit  balance.  Determining 
the  presence  or  absence  of  an 
unr^^asonable  risk  requires  balancing  of 
the  benefits  and  risks  posed  by  a 
regulatory  action.  EPA  has  determined 
that  the  risks  are  low  based  on  the 
inherent  properties  of  this  class  of 
substances  and  the  additional 
safeguards  provided  by  the  risk-based 
ineligibility  provisions. 

EPA  believes  that  the  benefits  of  this 
action  are  quite  significant.  Promoting 
the  development  of  this  category  of 
polymeric  substances  by  reducing  the 
regulator}'  burden  in  both  reporting 
requirements  and  in  eliminating  the 
delay  of  these  products  into  commerce 
will  have  discernible  benefits  to  society. 
The  added  benefit  of  concentrating 
limited  EPA  resources  on  regulation  of 
substances  which  have  a  greater 
potential  to  present  significant  risks, 
rather  than  a  category  such  as  polymers, 
which  have  a  minimal  potential  for 
significant  risk,  is  difficult  lo  quantify, 
but  is  considered  substantial 
nonetheless. 

Given  the  above  analysis,  EPA 
concludes  that  the  polymers  covered  by 
the  scope  of  this  final  rule  will  not 
present  an  unreasonable  risk  of  injur}'  to 
human  health  or  the  environment  when 
manufactured  imder  tlie  conditions  of 
this  exemption. 

v.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50594B).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  final  rule.  A 
public  version  of  the  record  without  any 
confidential  business  information  is 
available  in  the  TSCA  Nonconfidential 
Information  Center  (also  known  as  the 
TSCA  Public  Docket  Office)  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA 
Nonconfidential  Information  Center  is 
located  at  EPA  Headquarters  in  Rm.  NE- 
B307.  401  M  St.,  SW..  Washington,  DC. 

V'l.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51835.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulator}' 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  sectfon  3(f),  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  (1)  have  an 
annual  effe«:t  on  the  economy  of  $100 


million  or  more,  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant")  (2)  create  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  load  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
E.\ecutive  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
the  Order.  This  action  is  therefore  not 
subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  the  Agency 
has  determined  that  this  regulator}' 
action  will  not  impose  any  adverse 
economic  impacts  on  small  entities. 
EPA  believes  that,  even  if  all  of  the 
polymer  exemption  notice  submitters 
were  small  firms,  the  number  of  small 
businesses  affected  by  this  action  will 
not  be  substantial.  In  addition,  since 
this  action  will  generally  reduce  the 
existing  burden  and  cost  imposed  on 
PMN  submitters,  the  impact  of  this 
action  on  small  entities  should  be  an 
o\  erall  positive  one. 

C.  PapeiMork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3502  et.  seq.  and  have  been  assigned 
OMB  control  number  2070-0012.  The 
public  reporting  burden  for  this 
e.\emption  has  been  eliminated.  The 
public  reporting  burden  for  a  PMN 
submission  is  estimated  to  vary  from  95 
to  1 10  hours;  the  burden  for  the  1984 
polymer  exemption  is  estimated  to  vary 
from  29.5  to  40  hours. 

List  of  Subjects  in  40  CFR  Part  723 

Chemicals,  Environmental  protection. 
Hazardous  materials,  Premanufacture 
notification.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  21,  1995. 

Carol  M.  Browner, 

Adir.mif^trator. 

Therefore,  40  CFR  chapter  1. 
subchapter  R,  part  723  is  amended  as 
follows: 
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PART  723— [AMENDED) 

1.  The  authority  citation  for  part  723 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604 

2.  By  revising  §723.250  to  read  as 
follows: 

S723.2S0    Polymers. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from 
certain  of  the  premanufacture  notice 
requirements  of  section  5(a)(1)(A)  of  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of 
certain  polymers. 

(2)  To  manufacture  a  new  chemical 
substance  under  the  terms  of  this 
section,  a  manufacturer  must: 

(i)  Determine  that  the  substance  meets 
the  definition  of  pol)'mer  in  paragraph 
(b)  of  this  section. 

(ii)  Determine  that  the  substance  is 
not  specifically  excluded  by  paragraph 
(d)  of  this  section. 

(iii)  Ensure  that  the  substance  meets 
the  exemption  criteria  of  paragraph  (e) 
of  this  section. 

(iv)  Submit  a  report  as  required  under 
paragraph  (f)  of  this  section. 

(v)  Comply  with  the  recordkeeping 
requirements  of  paragraph  (j)  of  this 
section.  • 

(b)  Definitions.  In  addition  to  the 
definitions  under  section  3  of  the  Act, 
15  U.S.C.  2602,  the  following 
definitions  apply  to  this  part. 

Act  means  the  Toxic  Substances 
Control  Act  (15  U.S.C.  2601  et  seq). 

Biopolymer  means  a  polymer  directly 
produced  by  living  or  once-living  cells 
or  cellular  components. 

Category  of  chemical  substances  has 
the  same  meaning  as  in  section  26(c)(2) 
of  the  Act  (15  use.  2625). 

Cationic  polymer  means  a  polymer 
that  contains  a  net  positively  charged 
atom(s)  or  associated  groups  of  atoms 
covalently  linked  to  its  polymer 
molecule. 

Chemical  substance.  Director.  EPA. 
importer,  impurity.  Inventory,  known  to 
or  reasonably  ascertainable, 
manufacture,  manufacturer,  mixture, 
new  chemical,  person,  possession  or 
control,  process  and  test  data  have  the 
same  meanings  as  in  §720  3  of  this 
chapter. 

Equivalent  weight  of  a  functional 
group  means  the  ratio  of  the  molecular 
weight  to  the  number  of  occurrences  of 
that  functional  group  in  the  molecule.  It 
is  the  weight  of  substance  that  contains 
one  formula-weight  of  the  functional 
group. 

Internal  monomer  unit  means  a 
monomer  unit  that  is  covalently  bonded 
to  at  least  two  other  molecules.  Internal 


monomer  units  of  polymer  molecules 
arc  chemically  derived  from  monomer 
molecules  that  have  formed  covalent 
bonds  between  two  or  more  other 
monomer  molecules  or  other  reactants. 
-    Monomer  means  a  chemical  substance 
that  is  capable  of  forming  covalent 
bonds  with  two  or  more  like  or  unlike 
molecules  under  the  conditions  of  the 
relevant  polymer-forming  reaction  used 
for  the  particular  process. 

Monomer  Unit  means  the  reacted 
form  of  the  monomer  in  a  polymer. 

Number-average  molecular  weight 
means  the  arithmetic  average  (mean)  of 
the  molecular  weight  of  all  molecules  in 
a  polymer. 

0/;gonier  means  a  polymer  molecule 
consisting  of  only  a  few  monomer  units 
(dimer,  trimer,  tetramer) 

Other  reactant  means  a  molecule 
linked  to  one  or  more  sequences  of 
monomer  units  but  which,  under  the 
relevant  reaction  conditions  used  for  the 
particular  process,  cannot  become  a 
repeating  unit  in  the  polymer  structure. 

Polyester  means  a  chemical  substance 
that  meets  the  definition  of  polymer  and 
whose  polymer  molecules  contain  at 
least  two  carboxylic  acid  ester  linkages, 
at  least  one  of  which  links  internal 
monomer  units  together. 

Po/v7Jier  means  a  chemical  substance 
consisting  of  molecules  characterized  by 
the  sequence  of  one  or  more  types  of 
monomer  units  and  comprising  a  simple 
weight  majority  of  molecules  containing 
at  least  3  monomer  units  which  are 
covalently  bound  to  at  least  one  other 
monomer  unit  or  other  reactant  and 
which  consists  of  less  than  a  simple 
weight  majority  of  molecules  of  the 
same  molecular  weight.  Such  molecules 
must  be  distributed  over  a  range  of 
molecular  weights  wherein  differences 
in  the  molecular  weight  are  primarily 
attributable  to  differences  in  the  number 
of  monomer  units.  In  the  context  of  this 
definition,  sequence  means  that  the 
monomer  units  under  consideration  are 
covalently  bound  to  one  another  and 
form  a  continuous  string  within  the 
molecule,  uninterrupted  by  units  other 
than  monomer  units. 

Polyiner  molecule  means  a  molecule 
which  contains  a  sequence  of  at  least  3 
monomer  units  which  are  covalently 
bound  to  at  least  one  other  monomer 
unit  or  other  reactant. 

Reactant  means  a  chemical  substance 
that  is  used  intentionally  in  the 
manufacture  of  a  polymer  to  become 
chemically  a  part  of  the  polymer 
composition. 

Reactive  functional  group  means  an 
atom  or  associated  group  of  atoms  in  a 
chemical  substance  that  is  intended  or 
can  reasonably  be  anticipated  to 
undergo  further  chemical  reaction. 


Reasonably  anticipated  means  that  a 
knowledgeable  person  would  expect  a 
given  physical  or  chemical  composition 
or  characteristic  to  occur  based  on  such 
factors  as  the  nature  of  the  precursors 
used  to  manufacture  the  polyrrer.  the 
type  of  reaction,  the  type  of 
manufacturing  process,  the  products 
produced  in  polymerization,  the 
intended  uses  of  the  substance,  or 
associated  use  conditions. 

(c)  Applicability.  This  section  appli»?s 
to  manufacturers  of  new  chemical 
substances  that  otherwise  must  submit  a 
premanufacture  notice  to  EPA  under 
§720.22  of  this  chapter.  New  substances 
are  eligible  for  exemption  under  this 
section  if  they  meet  the  definition  of 
"polymer"  in  paragraph  (b)  of  this 
section,  and  the  criteria  in  paragraph  (e) 
of  this  section,  and  if  they  are  not 
excluded  from  the  exemption  under 
paragraph  (d)  of  this  section. 

(d)  Polymers  that  cannot  be 
manufactured  under  this  section —  (1 ) 
Cationic  polymers.  A  polymer  cannot  be 
manufactured  under  this  section  if  the 
polymer  is  a  cationic  polymer  as 
defined  under  paragraph  (b)  of  this 
section  or  if  the  polymer  is  reasonably 
anticipated  to  become  a  cationic 
polymer  in  a  natural  aquatic 
environment  (e.g.,  rivers,  lakes)  unless: 

(i)  The  polymer  is  a  solid  material  that 
is  not  soluble  or  dispersible  in  water 
and  will  be  used  only  in  the  solid  phasi; 
(e.g.,  polymers  that  will  be  u.sed  as  ion 
exchange  beads),  or 

(ii)  The  combined  (total)  functional 
group  equivalent  weight  of  cationic 
groups  in  the  polymer  is  equal  to  or 
greater  than  5,000. 

(2)  Elemental  limitations,  (i)  A 
polymer  manufactured  under  this 
section  must  contain  as  an  integral  part 
of  its  composition  at  least  two  of  the 
atomic  elements  carbon,  hydrogen, 
nitrogen,  oxygen,  silicon,  and  sulfur. 

(ii)  A  pol\^ner  cannot  be 
manufactured  under  this  section  if  it 
contains  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  the  following: 

(A)  The  elements  listed  in  paragraph 
(d)(2)(i)  of  this  section. 

(B)  Sodium,  magnesium,  aluminum, 
potassium,  calcium,  chlorine,  bromine, 
and  iodine  as  the  monatomic 
counterions  Na ' ,  Mg  '  -,  Al '  \  K  '  . 

Ca  ' -.  CI  ,  Br  ,  or  1 . 

(C)  Fluorine,  chlorine,  bromine,  and 
iodine  covalently  bound  to  carbon. 

(D)  Less  than  0.20  weight  percent  of 
anv  combination  of  the  atomic  elements 
lithium,  boron,  phosphorus,  tilaniinn. 
manganese,  iron,  nickel,  copper,  zinc, 
tin,  and  zirconium. 

(3)  Polymers  which  degrade, 
decompose,  or  depnlymerize.  A  pnlymrr 


r..inntil  be  manufactured  under  this 
section  if  the  polymer  is  designed  or  is 
n-asonably  anticipated  to  substantially 
degrade,  decompose,  or  depolymcrize. 
including  those  polymers  that  could 
substantially  decompose  after 
manufacture  and  use.  even  though  they 
are  not  actually  intended  to  do  s<v  For 
the  purposes  of  this  section, 
degradation,  decomposition,  or 
dirpolymorization  mean  tho.se  ty})es  of 
(  hemical  change  that  convert  a 
polymeric  substance  into  simpler, 
smaller  substances,  through  processes 
including  but  nut  limited  to  oxidation, 
hydrolysis,  attack  by  solvents,  heat, 
light,  or  microbial  action. 

(4)  Polymers  manufactured  or 
imported  from  monomers  and  reactants 
not  on  the  TSCA  Chemical  Substance 
Inventory.  A  polymer  cannot  be 
manufactured  under  this  section  if  the 
polymer  being  manufactured  or 
imported  is  prepared  from  monomers 
and/or  oilier  reactants  (that  are  either 

(  hai-ge<l  to  the  reaction  vessel  or 
in<;()rporated  in  the  polymer  at  levels  of 
greater  than  2  weight  percent)  that  are 
not  already  included  on  the  TSCA 
Chemical  Substance  Inventory  or 
manufactured  under  an  applicable 
T.SCiA  section  5  exemption. 

(5)  Water  absorbing  polymers  with 
tnimher  overage  molecular  weight  (XflV) 
10.000  and  greater.  A  polymer  cannot 
be  manufactured  under  this  section  if 
the  polyiner  being  manufactured  or 
imported  is  a  water  absorbing  polymer 
and  has  a  number  average  MW  greater 


than  or  equal  to  10.000  daltons.  For 
purposes  of  this  section,  a  water- 
absorbing  polymer  is  a  polymeric 
substance  that  is  capable  of  absorbing  its 
weight  of  water. 

(e)  Exemption  criteria.  To  be 
manufactured  under  this  section,  the 
polymer  must  meet  one  of  the  following 
criteria: 

( 1 )  Polymers  with  number  average 
MW  greater  than  or  equal  to  1.000  and 
less  than  10,000  daltons  (and  oligomer 
content  less  than  10  percent  below  MW 
500  and  less  than  25  percent  below  MW 
1.000).  (i)  The  polymer  must  have  a 
number  average  MW  greater  than  or 
equal  to  1.000  and  less  than  10,000 
daltons  and  contain  less  than  10  percent 
oligomeric  material  below  MW  50(1  and 
less  than  25  percent  oligomeric  material 
below  MW  1,000. 

(ii)  The  polymer  cannot  contain 
reactive  functional  groups  unless  it 
meets  one  of  the  following  criteria: 

(A)  The  poljTner  contains  only  the 
following  reactive  functional  groups: 
carboxylic  acid  groups,  aliphatic 
hydroxy  1  groups.unconjugated  olefinic 
groups  that  are  considered 
"ordinar>'."(i.e..  not  specially  activated 
either  by  being  part  of  a  larger 
functional  group,  such  as  a  vinyl  ether. 
or  by  other  activating  influences,  e.g.. 
strongly  electron-withdrawing  sulfone 
group  with  which  the  olefinic  groups 
interact),  butenedioic  acid  groups,  those 
conjugated  olefinic  groups  contained  in 
naturally-occurring  fats,  oils,  and 
carboxylic  acids,  blocked  isocyanates 
(including  ketoxime-blocked 


isocyanates).  thiols,  unconjugated  nitrile 
groups,  and  halogens  (except  that 
reactive  halogen-containing  groups  such 
as  bcnzylic  or  allylichalides  cannot  be 
included). 

(B)  The  polymer  has  a  combined 
(total)  reactive  group  equivalent  weight 
greater  than  or  equal  to  1.000  for  the 
following  reactive  functional  groups: 
acidhalides;  acid  anhydrides; 
aldehydes,  hemiacetals; 
melhylolamides.-  amines  or,-  ureas; 
alkoxysilanes  with  alkoxy  greater  than 
C2-alkoxysilanes;  allyl  ethers; 
conjugated  olefins;cyanates;  epoxides; 
imines;  or  unsubstituted  positions  ortho 
or  para  to  phenolic  hydroxyl:  or 

(C)  If  any  reactive  functional  groups 
not  included  in  paragraph  (e)(l)(ii)(A) 
and  (B)  of  this  section  are  present,  the 
combined  (total)  reactive  group 
equivalent  weight,  including  any  groups 
listed  in  paragraph  (e)(l)(ii](B).  is 
greater  than  or  equal  to  5.000. 

(2)  Polymers  with  number  average 
MW  greater  than  or  equal  to  10.000  (and 
oligomer  content  less  than  2  percent 
below  MW  500  and  less  than  5  percent 
below  MW  1.000) .  The  polymer  must 
have  a  number  average  MW  greater  than 
or  equal  to  10.000  daltons  and  contain 
less  than  2  percent  oligomeric  material 
below  MW  500  and  less  than  5  percent 
oligomeric  material  below  MW  1000. 

(3)  Polyester  polymers.  The  pohiner  is 
a  polyester  as  defined  in  paragraph  (b)  • 
of  this  section  and  is  manufactured 
solely  from  one  or  more  of  the  reactants 
in  the  following  Table  1: 


Table  i  .—  List  of  Reactants  From  Which  Polyester  May  be  Made 


Reactant 

Monobasic  Acids  and  Natural  Oils 

8en20ic  acid  

Canola  oil 

Coconut  oil  •. 

Corn  oil  

Cottonseed  oil ; „ 

Oodecanoic  acid  

Fats  and  glyceridic  oils,  anchovy 

Fats  and  glyceridic  oils,  babassu  

Fats  and  glyceridic  oils,  hernng 

Fats  and  glyceridic  oils,  menhaden 

Fats  and  glycendic  oils,  sardine 

Fats  and  glyceridic  oils,  oiticica  

Fatty  aci(1s,C,.,  m  and  C„-unsatd 

Fatty  acids,  castor-oil 

Fatty  aods,  coco 

Fatty  acids,  dehydrated  castor-oil  7. 

Fatty  acids,  linseed  oil 

Fatty  acids,  saftlower  oil 

Fatty  acids,  soya  .-. 

Fatty  acKJs.  sunflower  oil 

Fatty  adds,  sunflower-oil,  conjugated 

Fatty  acids,  tall-oil  

Fatty  acids,  tall-oil.  conjugated*  

Fatty  acrds.  vegetable  oil  

Glycerides,  Cif,  ,k  and  CiK-unsatd 

Heptanotc  acid 


CAS  No 


65-85-0 

120962-03-0 

8001-31-8' 

8001-30-7- 

8001-29-^' 

143-07-7 

128952-1 1-4' 

91078-92-r 

681 53-06-0" 

8002-50^' 

93334-41-9- 

8016-35-r 

67701-08-0' 

61789-44-4- 

61788-^7-4- 

61789-45-5- 

68424^5-3* 

68308'53-2- 
84625-38-7- 
68953-27-5' 
61790-12-3- 

61788-66-7- 
67701-30-^- 
111-14-8 


UMI 


16334      Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Rules  and  Rosulations 

Table  l.—  List  of  Reactants  From  Which  Polyester  May  be  Made— Continued 


Federal  Register  /  Vol.  60.  No.  60  /  Wednesday.  March  29.  1995  /  Rules  and  Regulations      16335 


Table  i  .—  List  of  Reactants  From  Which  Polyester  May  be  Made— Continued 


Reactant 


^ 


Hexanotc  acid 

Hexanotc  acid.  3.3.5-tnmethyl- 

Linseed  oil  

Linseed  oil.  oxidized 

Nonanotc  acid « 

Oils.  Cannabis" 

Oils,  palm  kernel  

Oils,  penlla 

Oils,  walnut 

Satflower  oil 

Soybean  oil 

Sunflower  oil 

Tung  oil 

Di  arxl  Tri  Basic  Acids:. 

1 .2-Benzenedicartx)xylic  acid 

I.S-Benzenedicarboxylic  acid 

1 .3-Ben2enedicartx)xylic  acid,  dimethyl  ester 

1 ,4-Benzenedicarboxylic  acid 

1 ,4-Ben2enedicarboxylic  acid,  diethyl  ester  ... 
1 ,4-B€nzenedicart>oxylic  acid,  dioiethyl  ester 

1.2,4-Benzenetricaft)oxylic  acid  

Butanedioic  acid  

Butanedioic  acid,  diethyl  ester  

Butanedioic  acid,  dimethyl  ester  

2-Butenedioic  acid  (E)- 

Decanedioic  acid  ; 

Decanedioic  acid,  diethyl  ester  

Decanedioic  acid,  dimethyl  ester  

Dodecanedioic  acid  

Fatty  acids,  CiK-unsatd.,  dimers  

Heptanedioic  acid 

Heptanedioic  acid,  dimethyl  ester 

Hexanedioic  acid  

Hexanedioic  acid,  dimethyl  ester  

Hexanedioic  acid,  diethyl  ester  

Nonanedioic  acid 

Nonanedioic  acid,  dimethyl  ester 

Nonanedioic  acid,  diethyl  ester  

Octanedioic  acid 

Octanedioic  acid,  dimethyl  ester 

Pentanedioic  acid  

Pentanedioic  acid,  dimethyl  ester  

Pentanedioic  acid,  diethyl  ester  

Undecanedioic  acid  


Polyols 


1,3-Butanediol  ~ 

1 .4-Butanediol  

1 .4-Cyclohexanedimethanol ». 

1 .2-Ethanediol  

Ethanol.  2.2'-oxybis- 

1.6-Hexanediol  

1,3-Pentanediol,  2.2.4-trimethyl-  

1.2- Propanediol -. 

1.3-Propanediol,  2.2-bis(hydroxymethyl)-  

1.3- Propanediol,  2,2-dimethyl-  

1 .3-Propanediol.  2-ethyl-2-(hydroxymethyl)-  

1.3-Propanediol,  2-(hydroxynnethyl)-2-methyl-  

1.3-propanediol.  2-methyl 

1.2.3-Propanetriol  

1 .2.3-Propanetriol.  homopolymer  

2-Propervl-ol.  polymer  with  ethenylt)en2ene  

Modifiers 

Acetic  acid.  2.2'-oxyt)is-  

1-Butanol  

Cyclohexanol  

Cyclohexanol.  4,4-(l-methylethylidene)b«s-  

Ethanol.  2-(2-txrtoxyethoxy)-  

1-Hexanol  

Methanol,  hydrolysis  products  with  tnchlorohexylsilane  and  tnchlorophenylsilane 
1-Phenanthrenemethanol.  tetradecahydro-l.4a-dimethyl-7-(i-methylethyi)- 


CAS  No. 


142-62-1 
3302-10-1 
8001-26-1 • 
68649-95-6• 
112-05-0 

8023-79-8" 

68132-21-8" 

8024-09-7 

8001-23-8' 

8001-22-7" 

8001-21-6" 

8001-20-5" 


88-99-3 

121-91-5 

1459-93-4 

10O-21-O 

636-09-9 

120-61-6 

528-44-9    ' 

110-15-6 

123-25-1 

106-65-0 

110-17-8 

111-20-6 

110-40-7 

106-79-6 

693-23-2 

61788-89-1" 

111-16-0 

1732-Oft-7 

124-04-9 

627-93-0 

141-28-6 

123-99-9 

1732-10-1 

624-17-9 

(506-48-6) 

1732-09-8 

(110-94-1) 

1119-40-0 

818-38-2 

1852-04-6 


107-88-0 

110-63^ 

105-08-8 

107-21-1 

111-46-6 

629-11-8 

144-19-4 

57-55-6 

115-77-5 

126-30-7 

77-99-6 

77-85-0 

2163-^2-0 

56-81-5 

25618-55-7 

25119-62-4 

110-99-6 

71-36-3"* 

108-93-0 

80-04-6 

112-34-5 

111-27-3 

72318-64-4" 

13393-93-6 


Reactant 


Phenol,    4.4'-(i-methylethylidene)bis-.    polymer    with    2.2'-    ((l-methylethylidene)bis(4.l-phenyleneoxvmethylene)l 
bis(oxirane). 

Siloxanes  and  Silicones.  di-Me,  di-Ph,  polymers  with  Ph  silsesquioxanes.  methoxy-terminated 

Siloxanes  and  Silicones.  di-Me.  methoxy  Ph,  polymers  with  Ph  silsesquioxanes.  methoxy-terminated 

Siloxanes  and  Silicones.  Me  Ph.  methoxy  Ph.  polymers  with  Ph  silsesquioxanes.  methoxy-  and  Ph-terminated  .""".    " 
Silsesquioxanes.  Ph  Pr  


CAS  No. 


25036-25-3 

68440-65-3" 
68957-04-0" 
'68957-06-2* 
'68037-90-1" 


•  Chemical  substance  of  unknown  or  variable  composition.complex  reaction  products,  and  biological  materials  (UVCB)  The  CAS  Reaistrv 
Numbers  for  UVCB  substances  are  not  used  in  CHEMICAL  ABSTRACTS  and  its  indexes. 

••  These  Substances  may  not  be  used  in  a  substance  manufactured  from  fumaric  or  maleic  acid  because  of  potential  risks  associated  with 
esters,  which  may  be  formed  by  reaction  of  these  reactants. 


(f)  Exemption  report  for  polymers 
manufactured  under  the  terms  of  this 
section.  For  substances  exempt  under 
paragraphs  (e)(1).  (e)(2).  and  (e)(3)  of 
this  section  a  report  of  manufacture  or 
import  must  be  submitted  (postmarked) 
by  January  31  of  the  year  subsequent  to 
initial  manufacture.  The  notice  must 
include: 

(1)  Manufacturer's  name.  This 
includes  the  name  and  address  of  the 
manufacturer  and  the  name  and 
telephone  number  of  a  technical 
contact. 

(2)  Number  of  substances 
iimnufactured.  Number  of  substances 
manufactured.  The  manufacturer  must 
identify  the  number  of  polymers 
manufactured  under  terms  of  the 
exemption  for  the  first  time  in  the  year 
preceding  the  notice. 

.  (g)  Chemical  identity  information .  For 
substances  exempt  under  paragraph  (e) 
of  this  section  the  manufacturer  must  to 
the  extent  known  to  or  reasonably 
a.scertainable  by  the  manufacturer 
identify  the  following  and  maintain  the 
r(!Cords  in  accordance  with  paragraph  (j) 
of  this  section: 

(1 )  .A  specific  chemical  name  and  CAS 
Registry  Number  (or  EPA  assigned 
Accession  Number)  for  each  "reactant," 
<is  that  term  is  defined  in  paragraph  (b) 
of  this  section,  used  at  any  weight  in  the 
manufacture  of  the  polymer.  For 
purposes  of  determining  chemical 
identity,  the  manufacturer  may 
(let(!rmine  whether  a  reactant  is  used  at 
greater  than  two  weight  percent 
according  to  either  the  weight  of  the 
reactant  charged  to  the  reaction  vessel 
or  the  weight  of  the  chemically 
combined  (incorporated)  reactant  in  the 
polymer.  Manufacturers  who  choose  the 
■"incorporated"  method  must  have 
analytical  data,  or  theoretical 
calculations  (if  it  can  be  documented 
that  an  analytical  determination  cannot 
be  made  or  is  not  necessary),  to 
demonstrate  compliance  with  this 
paragraph.  Reactants  that  introduce  into 
the  polymer  elements,  properties,  or 
functional  groups  that  would  render  the 


polymer  ineligible  for  the  exemption  are 
not  allowed  at  any  level. 

(2)  A  representative  structural 
diagram,  if  possible. 

(h)  Certification.  To  manufacture  a 
substance  under  the  terms  of  this 
section,  a  manufacturer  must  as  of  the 
date  of  first  manufacture,  make  the 
following  certification  statements  and 
maintain  them  in  accordance  with 
paragraph  (j)  of  this  section: 

(1)  The  substance  is  manufactured  or 
imported  for  a  commercial  purpose 
other  than  for  research  and 
development. 

(2)  All  information  in  the  certification 
is  truthful. 

(3)  The  new  chemical  substance  meets 
the  definition  of  a  polymer,  is  not 
specifically  excluded  ft-om  the 
exemption  in  paragraph  (d)  of  this 
section,  and  meets  the  conditions  of  the 
exemption  in  paragraph  (e)  of  this 
section. 

(i)  Exemptions  granted  under 
superseded  regulations.  Manufacturers 
granted  exemptions  under  the 
superseded  requirements  of  §723.250 
(as  in  effect  on  May  26.  1995)  shall 
either  continue  to  comply  with  those 
requirements  or  follow  all  procedural 
and  recordkeeping  requirements 
pursuant  to  this  section.  If  an  exemption 
holder  continues  to  follow  the 
superseded  regulations,  the  Notice  of 
Commencement  requirements  apply  and 
the  exempt  polymer  will  continue  to  be 
listed  on  the  Inventory  with  exclusion 
criteria  and  exemption  category 
restrictions  on  residual  monomer/ 
reactant  and  low  molecular  weight 
species  content  limitations. 

(j)  Recordkeeping.  (1)  A  manufacturer 
of  a  new  polymer  under  paragraphs  (e) 
of  this  section,  must  retain  the  records 
described  in  this  paragraph  at  the 
manufacturing  site  for  a  period  of  5 
years  from  the  date  of  commencement  of 
manufacture  or  import. 

(2)  The  records  must  include  the 
following  to  demonstrate  compliance 
with  the  terms  of  this  section: 

(i)  Chemical  identity  information  as 
required  in  paragraph  (g)  of  this  section. 


(ii)  Information  to  demonstrate  that 
the  new  polymer  is  not  specifically 
e.xcluded  from  the  exemption. 

(iii)  Records  of  production  volume  for 
the  first  3  years  of  manufacture  and  the 
date  of  commencement  of  manufacture. 

(iv)  Information  to  demonstrate  that 
the  new  polymer  meets  the  exemption 
criteria  in  paragraphs  (e)(1).  (e)(2).  or 
(e)(3)  of  this  section. 

(v)  Analytical  data,  or  theoretical 
calculations  (if  it  can  be  documented 
that  an  analytical  determination  cannot 
be  made  or  is  not  necessary),  to 
demonstrate  that  the  poljiner  meets  the 
number-average  MW  exemption  criteria 
in  paragraphs  (e)(1)  or  (e)(2)  of  this 
section.The  analytical  tests  may  include 
gel  permeation  chromatography 
(GPC). vapor  pressure  osmometr\-  (VTO), 
or  other  such  tests.which  will 
demonstrate  that  the  polvTner  meets  the 
number-average  MW  criterion. 

(vi)  Analytical  data,  or  theoretical 
calculations  (if  it  can  be  documented 
that  an  analvtical  determination  cannot 
be  made  or  is  not  necessar\),  to 
demonstrate  that  the  pohTTier  meets  the 
criteria  in  paragraphs  (e)(1)  or  (e)(2)  of 
this  section,  meets  the  low  MW  content 
criteria  in  paragraphs  (e)(1)  or  (e)(2)  of 
this  section. 

(vii)  If  applicable,  analytical  data,  or 
theoretical  calculations  (if  it  can  be 
documented  that  an  analj'tical 
determination  carmot  be  made  or  is  not 
necessary)  required  in  paragraph  (g)  of 
this  section  for  determining  monomers 
or  reactants  charged  to  the  reaction 
vessel  at  greater  than  2  weight  percent 
but  incorporated  at  2  weight  percent  or 
less  in  the  manufactured  polymer. 

(viii)  The  certification  statements  as 
required  under  paragraph  (h)  of  this 
section. 

(3)  The  manufacturer  must  submit  the 
records  listed  in  paragraph  (j)(2)  of  this 
section  to  EPA  upon  written  request  by 
EPA.  The  manufacturer  must  provide 
these  records  within  1 5  working  days  of 
receipt  of  this  request.  In  addition,  any 
person  who  manufactures  a  new 
chemical  substance  under  the  terms  of 
this  section,  upon  request  of  EPA.  must 
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jM-rmit  ".uch  pt-rson  at  all  reasonable 
iiPM's  to  have  access  to  and  to  ropy 
these  records. 

(k)  Submission  of  information. 
lulorin.ition  submitted  to  EPA  under 
this  s»'«  lion  must  \yc  sent  in  writing  to: 
JSC.A  Document  Control  Officer.  (7407). 
Offirc  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
.\>;t.nc\.  401  M  St..  SW..  Washington. 
IX:  20460. 

(!)  Compliance.  (1)  A  person  who 
manufactures  or  imports  a  new 
(  heniicai  substance  and  fails  to  comply 
with  anv  provision  of  this  section  is  in 
violation  of  section  15  of  the  Act  (15 
I'.SC  2614). 

(2)  I 'sing  for  Lonimercial  purposes  a 
chemical  substance  oi  mixture  which  a 
person  knew  or  had  reason  to  know,  was 
manufactured,  processed,  or  distributed 
in  comjnerce  in  violation  of  section  5  of 
the  Art  is  a  violation  of  section  15  of  the 
Act  (15  f  SC.  2614). 

(3)  Fdiiiire  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by 
this  section  and  section  1 1  of  the  Act. 

is  a  violation  of  section  15  of  the  Act  (15 
U.S.C.  2614) 

-    (4)  Failure  or  refusal  to  permit  entry 
or  in*ipection  as  required  by  section  11 
of  the  Act  is  a  violation  of  section  15  of 
!hp  A<t  (15  U.S.C.  2614). 

(5)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  insection  16 
of  the  Act  (15  U.S.C.  2615)  for  each 
violation  -Persons  who  submit 
materially  misleading  or  false 
information  in  connection  with  the 
requirements  of  any  provision  of  this 
>e<;tion  may  be  subject  to  penalties 

<  alculated  as  if  they  never  filed  thoir 
notices. 

(6)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a  chemical 
substance  in  violation  of  this  se( lion  or 
<ict  to  seize  any  chemical  substance 
manufactured  or  processed  in  violation 
of  this  section  or  take  other  actions 
under  the  authority  of  section  7  of  the 
Act  ( 1 5  U.S.C.  2606)  or  section  1 7  of  the 
Act  (15  U.S.C.  2616). 

(m)  Inspections.  EPA  will  conduct 
inspections  under  section  1 1  ofthe  Act 
to  assure  compliance  with  section  5  and 
this  section,  to  verify  that  information 
submitted  to  EPA  under  this  section  is 
true  and  correct,  and  to  audit  data 
submitted  to  EPA  under  this  section. 

(n)  Confidentiality.  If  a  manufacturer 
submit*;  infonnation  to  EPA  under  this 
section  which  the  manufacturer  claims 
to  be  confidential  business  information, 
the  manufacturer  must  clearly  identify 
the  information  at  the  time  of 
submission  to  EPA  by  bracketing, 
.circling,  or  underlining  it  and  stamping 
it  with  •CONFIDENTUL"  or  some  other 


appropriate  designation.  Any 
information  so  identified  will  be  treated 
in  accordance  with  the  procedures  in  40 
CFR  part  2  Any  information  not 
claimed  confidential  at  the  time  of 
submission  may  be  made  available  to 
the  public  without  further  notice. 

(FR  Doc  95-7712  Filed  3-24-95.  3:32  pm| 
•lUlNO  COOC  >M>  10  F 

40  CFR  Part  723 

[OPTS-5059€B;  FRL-4923-ll 
RJN  2070-AC14 

Premanufacture  Notrfication 
Exemption;  Revision  of  Exemption  for 
Chemical  Substances  Manufactured  in 
Small  Quantities;  Low  Release  and 
Exposure  Exemption;  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  Section  5(a)(1)  ofthe  Toxic 
Substances  Control  .\ct  (TSCA)  requires 
that  persons  notif\-  EP.^  before  they 
manufacture  or  import  a  new  chemical 
substance  for  commercial  purposes. 
Section  5(h)(4)  of  TSCA  authorizes  EPA. 
upon  application  and  by  rule  to  exempt 
the  manufacturer  or  importer  of  any 
new  chemical  substance  from  some  or 
all  of  the  provisions  of  section  5  if  the 
Agency  determines  that  the 
manufacture,  processing,  distribution  in 
commerce,  use.  or  disposal  ofthe 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  is  amending  the 
current  TSCA  section  5(h)(4)  limited 
exemption  defined  at  40  CFR  723.50  for 
persons  who  manufacture  certain 
chemical  substances  in  quantities  of 
1 .000  kilograms  or  less  per  year.  This 
amendment  will  increase  the  volume 
limit  to  10.000  kilograms  or  less  a  year. 
.Also,  this  amendment  adds  a  new 
section  5(h)(4)  exemption  category  for 
certain  chemical  substances  with  low 
environmental  releases  and  human 
exposures.  This  amendment  will    . 
significantly  reduce  administrative 
burdens  on  EPA  and  industry  and  will 
expedite  the  Agency  review  process  so 
that  lower  risk  chemical  substances  may 
be  marketed  more  quickly.  To  ensure 
that  these  chemical  substances  will  not 
present  an  unreasonable  risk.  EP.A  has 
included  procedural  safeguards, 
including  a  30-day  review,  and  other 
conditions  in  the  exemption. 
DATES:  This  rule  is  effective  May  30. 
1995.  This  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  lime,  on  April  12.  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazcn.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  Telephone:  (202)  554-1404, 
TDD:  (202)554-0551 
SUPPLEMENTARY  INFORMATION:  The 
original  exemption  for  chemical 
substances  manufactured  in  quantities 
of  1.000  kilograms  or  less  per  year 
became  effective  on  August  26.  1985. 
The  supporting  rationale  and 
background  for  that  exemption  wore 
published  at  50  FR  16477  on  April  26, 
1985  and  47  FR  33896,  August  4. 1982. 
This  rule  was  proposed  in  the  Federal 
Register  on  February  8,  1993  (58  FR 
7646).  Public  hearings  on  this  and 
related  PMN  exemptions  were  held  in 
Washington.  DC  on  April  26-28,  1993. 
While  general  background  information 
is  presented  here,  readers  should  also 
consult  the  preambles  for  those  notices 
for  further  information  on  the  objectives 
and  rationale  for  the  rule  and  the  basis 
for  finding  under  TSCA  section  5(h)(4) 
that  activities  involving  the  exempt 
chemical  substances  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

I.  Background 

Section  5(a)(1)  of  TSCA  (15  U.S.C. 
2604  (a)(1))  requires  any  person  who 
intends  to  manufacture  or  import  a  new 
chemical  substance  to  notify  EPA  90 
days  before  manufacture  or  importation 
begins.  Section  5(h)(4)  of  TSCA  (15 
U.S.C.  2604(h)(4))  allows  the  EPA.  by 
rule,  to  grant  an  exemption  from  any  or 
all  of  the  requirements  of  section  5  if 
EP.\  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal  of  a  substance  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment. 

II.  Final  Exemption 

A.  Sunwinry  of  the  Rule 

1.  Chemical  substances  manufactured 
at  10.000  kg  or  less  per  year. 
Manufacturers  of  all  new  chemical 
substances  manufactured  in  quantities 
of  10.000  kilograms  or  less  per  year  are 
eligible  to  apply  for  a  new  category  of 
exemption.  (Note  that  throughout  40 
CFR  parts  720.  721,  and  723.  the  term 
"manufacturer"  is  defined  in  TSCA 
section  3(8).  15  U.S.C.  2602(8).  to 
include  persons  who  import  the 
specified  chemical  substance;  the  term 
"manufacture"  is  defined  to  include 
importation.)  Upon  approval, 
manufacturers  will  be  permitted  to 
manufacture  up  to  10.000  kilograms  of 
the  new  chemical  substance  during 


every  12  month  period  following  the 
date  of  review  period  expiration  without 
submitting  a  full  premanufacture  notice 
.(PMN")  under  section  5(a)(1)  of  TSCA. 
As  w  ith  the  prior  exemption  for  new 
chemical  substances  produced  at  1.000 
kg  or  less,  new  chemical  substances  will 
not  be  approved  under  the  new 
exemption  if  the  Agency  believes  that 
they  or  their  reasonably  anticipated 
metabolites,  environmental 
transformation  products,  byproducts,  or 
impurities  raise  a  concern  for  serious 
acute  or  chronic  human  health  effects  or 
significant  environmental  effects  under 
reasonably  anticipated  conditions  of 
manufacture,  processing,  distribution  in 
commerce,  use.  or  disposal.  Any 
exemption  application  will  be  denied  if 
the  Agency  is  unable  to  affirmatively 
find  that  manufacture,  processing, 
distribution  in  commerce,  use.  and 
disposal  ofthe  exempted  substance 
pursuant  to  the  exemption  will  not 
present  an  unreasonable  risk  of  injury  to 
hurhan  health  or  the  environment. 

Manufacturers  requesting  this 
exemption  must  submit  notices  30  days 
prior  to  commencement  of  manufacture 
or  import.  As  with  the  prior  exemption, 
where  manufacturers  provide 
information  on  human  exposure 
controls  or  environmental  release 
controls  to  support  the  exemption 
notice,  the  manufacturers  must  maintain 
those  controls  throughout  the  duration 
of  the  exemption.  If  EPA  identifies  a 
potential  risk  from  a  new  chemical 
substance,  but  believes  that  the  risk  may 
be  sufficiently  mitigated  through 
pollution  prevention  techniques  and/or 
exposure  and  release  controls,  the 
Agency  may  conditionally  approve  the 
exemption  pending  the  manufacturer's 
submission  of  an  amended  exemption 
notice  which  includes  those  or 
equivalent  techniques  or  controls.  If 
there  is  insufficient  time  remaining  in 
the  review  period  to  provide  the 
amended  information,  manufacturers 
may  request  a  temporarv'  suspension  of 
the  review  period  under  40  CFR 
720.75(b).  All  amended  pages  of  the 
exception  notice  must  be  received  by 
the  Agency  prior  to  the  expiration  ofthe 
exemption  review  period. 

Manufacturers  are  similarly  bound  to 
the  uses  described  in  their  exemption 
notices  and  may  not  change  the 
manufacturing  sites  identified  in  their 
notices  unless  they  either  meet  the 
conditions  specified  in  paragraph  (j)(6) 
of  the  exemption  or  submit  a  new 
exemption  notice. 

In  accordance  with  practice  under  the 
superseded  1.000  kilogram  exemption, 
the  Agency  will  generally  perform  the 
risk  assessment  under  the  new- 
exemption  as  if  the  total  amount 


permissible  under  the  exemption 
(10,000  kilograms)  were  being 
produced.  However,  submitters  wishing 
their  exemptions  to  be  reviewed  based 
upon  annual  production  volumes  lower 
than  10,000  kilograms  may  so  indicate 
in  their  e.xemption  notice  by  marking 
the  binding  box  adjacent  to  the 
production  volume  space  on  the  form. 
Submitters  who  so  elect,  however,  are 
bound  by  their  election.  Submitters  who 
subsequently  wish  to  increase  their 
maximum  production  volume  under  the 
exemption  must  submit  a  new 
exemption  notice  cross-referencing  the 
original  e.xemption  number  on  the  cover 
ofthe  notice.  If  the  new  exemption  is 
granted,  it  will  supersede  the  previous 
exemption. 

As  of  the  effective  date  of  this  rule, 
the  existing  1.000  kilogram  e.xemption 
category  will  no  longer  be  available  for 
new  exemptions  All  exemptions 
previously  granted  under  the  1,000 
kilogram  exemption  will  remain  binding 
and  effective  under  the  superseded 
provisions  of  40  CFR  723.50  even 
though  such  provisions  will  no  longer 
be  contained  in  the  Code  of  Federal 
Regulations  Any  modification  ofthe 
terms  of  a  previously  granted  exemption 
must  be  requested  via  a  new  exemption 
notice.  For  example,  a  manufacturer  or 
importer  who  was  granted  an  exemption 
under  the  prior  1,000  kilogram  per  year 
or  less  exemption  may  submit  a  new- 
exemption  notice  to  increase  the 
production  volume  up  tolO.OOO 
kilograms  per  year  for  the  same 
chemical  substance.  If  such 
manufacturer  does  apply  for  the  10.000 
kilogram  exemption,  its  notice  will  be 
reviewed  for  unreasonable  risk  at  the 
increased  production  volume.  A  new 
risk  assessment  will  be  performed  based 
on  the  information  submitted  in  the  new 
notice  A  submitter  of  a  subsequent 
10.000  kilogram  exemption  may 
continue  to  manufacture  under  the 
terms  ofthe  1.000  kilogram  exemption 
until  a  regulator}-  decision  is  made  on 
the  new  exemption  notice.  If  the  new- 
notice  is  granted,  it  will  supersede  the 
1 ,000  kilogram  exemption. 

2.  Low  release  and  exposure 
chemicals.  In  connection  with  the 
Agency's  overall  pollution  prevention 
strategy,  EPA  is  adding  a  new- 
exemption  category-  for  chemical 
substances  with  low-  environmental 
releases  and  low  human  exposures 
during  their  manufacture,  distribution 
in  commerce,  processing,  use.  and 
disposal.  All  manufacturers  and 
importers  of  new  chemical  substances 
subject  to  PMN  requirements  meeting 
the  stated  release  and  exposure  criteria 
are  eligible  to  apply  for  this  low-  release 
and  exposure  (LoREX)  exemption. 


regardless  of  production  volume.  The 
LoREX  e.xemption  is  intended  to 
encourage  companies  to  develop 
manufacturing,  processing,  use.  and 
disposal  techniques  which  minimize 
exposures  to  workers,  consumers,  the 
general  public,  and  the  environment. 
.As  with  the  low  volume  exemption, 
the  uses  ofthe  new-  chemical  substance- 
are  restricted  to  those  approved  in  the 
exemption  notice,  and  submitters  must 
maintain  any  exposure  or  release 
controls  throughout  the  period  ofthe 
e.xemption.  Manufacturing  sites 
identified  in  the  exemption  notice  are 
binding  unless  specified  conditions  are 
satisfied.  (See  Comment  3.  unit  11  B.  of 
this  preamble).  EPA  believes  that  these 
binding  provisions  ofthe  LoREX 
exemption  will,  in  many  instances, 
prove  to  be  an  effective  substitute  to 
regulation  under  section  5(e)  of  TSCA. 
Thus.  EP.A  expects  this  new  exemption 
category  to  significantly  reduce  the 
administrative  costs  presently  devoted 
to  section  5(e)  consent  order 
development  and  review-,  and  to  permit 
manufacturers  to  commence  commercial 
production  of  their  new  products  more 
quickly,  while  ensuring  against 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

Prospective  submitters  should  be 
mindful  that  the  principal  focus  ofthe 
LoREX  exemption  is  on  release  and 
exposure,  not  toxicity.  Except  where 
specifically  noted  in  paragraph  (c)  ofthe 
regulation.  EPA  will  generally  be  unable 
to  conduct  a  thorough  review  of  any 
submitted  test  data  within  the  allotted 
review  period  and  may  request  a 
temporary  suspension  of  the  review 
period  if  data  are  submitted.  Although 
the  Agency  encourages  data 
development  for  new  chemical 
substances,  manufacturers  with 
submissions  which  involve  e.xtensive 
data  reviews  may.  in  some  cases,  be 
better  served  under  a  PMN  review.  Such 
manufacturers  are  envouraged  to  contact 
the  Pre  Notice  Communications  Staff  for 
guidance  prior  to  notice  submission.  To 
the  extent  that  the  Agency  must 
undertake  extensive  detailed 
examination  of  the  inherent  toxicity  of 
a  given  chemical  substance,  submission 
of  a  PM.N  may  be  more  appropriate  (Of 
course,  any  toxicity  data  on  the  new- 
chemical  substance  in  the  possession  or 
control  of  the  manufacturer  must 
accompany  the  submission  whether 
necessary  for  exemption  approval  or 
not). 

To  satisfy-  the  required  section  5(h)(4) 
findings  of  no  unreasonable  risk,  the 
exemption  notice  submitter  must  first 
meet  the  eligibility  criteria  listed  in 
paragraph  (c)  ofthe  rule  indicating  that 
exposure  to  the  new-  substance,  and 
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hence  the  risk  presented  by  the 
substance,  is  low.  Except  as  provided 
undiT  the  surface  water  and  ambient  air 
criteria,  the  human  exposure  side  of  the 
eliRibihtv  criteria  requires  the  submitter 
to  show  that  there  are  no  exposures  to 
consumers  or  the  general  public 
inherent  in  the  proposed  manufacturing, 
processing,  or  uses  of  the  substance,  and 
that  any  worker  exposure  which  is 
likely  to  occur  will  be  adequately 
controlled  through  use  of  engineering 
controls,  work  practices,  and/or 
personal  protective  equipment. 

In  terms  of  environmental  releases. 
LoREX  eligibility  criteria  for  releases  to 
three  environmental  media  are  listed.  In 
assessing  the  potential  for 
environmental  release,  the  submitter  is 
required  to  consider  all  routine  releases 
from  manufacture,  processing,  and  use. 
including  releases  associated  with 
cleaning  of  equipment  and  from 
disposal  or  cleaning  of  containers  and 
packaging.  For  ambient  surface  water, 
submitters  must  either  (1)  prevent  all 
direct  and  indirect  releases  of  the 
exempted  substance  to  surface  waters, 
or  (2)  demonstrate  that  any  releases  to 
water  that  may  occur  will  result  in 
surface  water  concentrations  of  the 
substance  that  are  no  greater  than  1  part 
per  billion  (ppb)  using  the  surface  water 
concentration  calculation  method 
described  in  40  CFR  721.90  and  721.91. 

As  stated  in  paragraph  {c)|2)(iii)  of  the 
rule,  the  Agency  may  approve  of  a 
surface  water  concentration  level  above 
1  ppb  for  a  new  chemical  substance  if 
the  manufacturer  supports  a  request  for 
a  higher  concentration  with  relevant 
and  scientifically  valid  data  on  the  new 
chemical  substance  or  a  close  structural 
analogue  of  the  substance  which 
demonstrates  that  the  new  substance 
will  not  present  an  unreasonable  risk  of 
injury  to  aquatic  species  or  human 
health  at  the  higher  concentration 
When  such  data  is  submitted,  the 
.•\gcncy  may  request  the  manufacturer  to 
temporarily  suspend  the  review  period 
to  permit  adequate  time  to  review  the 
(lata. 

Based  on  the  Agency's  conservative 
assumptions  for  drinking  water 
exposure  estimates,  surface  water 
concentrations  of  1  ppb  will  result  in    * 
human  drinking  water  exposures  at  or 
IhjIow  the  1  mg/year  LoREX  drinking 
water  criliiria  in  nearly  every  case; 
therefore,  compliance  with  the  drinking 
water  exposure  criteria  will  be 
presumed  from  compliance  with  the  1 
ppb  surface  water  level.  The  Agency 
reserves  the  right,  however,  to  require 
lower  surface  water  concentrations  on  a 
case-by-case  basis  when  concerns  for 
carcinogenicity,  neurotoxicity,  or  other 
«.erious  chronic  effects  are  raised,  or 


under  conditions  where  actual  drinking 
water  exposures  are  likely  to 
significantly  exceed  the  1  mg/yr  dosage 
if  the  Agency  makes  the  findings  in 
§723. 50(d). 

The  LoREX  eligibility  criterion  for 
maximum  annual  average  ambient  air 
release  concentration  from  incineration 
is  1  >ig/mV  This  level  was  derived  from 
air  exposure  modeling  estimates  of 
maximum  ground  level  concentrations 
from  incinerator  stacks,  using  worst  case 
meteorological  data  sets.  To  determine 
whether  a  particular  substance  meets 
the  criterion,  submitters  must  calculate 
exposure  levels  using  the  method 
described  in  §723. 50(c)(2)  As  with 
drinking  water  exposures,  the  .\gency 
may  require  lower  air  release  levels  in 
individual  cases  as  the  Agency  makes 
the  finding  in  §723. 50(d). 

For  land/ groundwater  disposal. 
LoREX  substances  must  not  be  disposed 
of  bv  landfill  or  other  land  disposal 
methods  unless  the  submitter 
demonstrates  that  the  groundwater 
migration  potential  of  the  new 
substance  is  negligible.  To  make  such  a 
•demonstration,  a  submitter  must 
provide  (1)  data  on  the  biodegradation 
and  leaching  potential  of  the  new 
substance  or  a  close  analogue  of  the 
substance.  (2)  data  on  the  inherent 
physical  or  chemical  properties  of  the 
new  substance  (e.g..  solubility  in  water), 
or  (3)  other  data  which  clearly 
establishes  that  significant  releases  to 
groundwater  will  not  occur.  To  fulfill 
this  requirement.  EPA  suggests  the 
following  core  set  of  tests  to  establish 
groundwater  migration  potential:  (a)  An 
inherent  biodegradability  in  soil  test  (40 
CFR  796.3400);  (b>an  anaerobic 
biodegradability  of  organic  chemicals 
test  (40  CFR  796.3140);  and  (c) 
depending  on  the  substance's  chemical 
properties,  either  a  sediment  and  soil 
adsfirption  isotherm  test  (40  CFR 
796.2750)  or  a  soil  thin  layer 
chromatography  test  (40  CFR  796  2700). 
Although  the  Agency  prefers  test  data 
on  the  specific  new  chemical  substance, 
it  will  consider  submitted  data  on  close 
structural  analogues  to  the  new 
chemical  substance.  EPA  strongly 
suggests  that  submitters  contact  the 
TSCA  Prenotice  Coordinator  for 
guidance  prior  to  commencement  of  the 
above  testing. 

Although  it  is  difficult  to  state  in 
advance  precisely  what  combinations  of 
results  from  the  above  testing  would 
clearlv  establish  that  the  groundwater 
migration  potential  of  a  chemical 
substance  is  'negligible '.  some  broad 
parameters  may  be  given.  For  example, 
manufacturers  who  perform  soil 
adsorption  testing  that  result  in  values 
for  the  logarithm  of  the  soil  adsorption 


coefficient  ("log  KOC")  of  their  new 
chemical  substances  of  4.5  or  greater 
will  generally  be  found  to  have  satisfied 
the  "negligible  groundwater  migration 
potential  "  standard,  unless  there  is 
reason  to  believe  that  the  substance  is 
extremely  persistent  in  the 
environment.  Similarly,  biodegradation 
test  data  demonstrating  half-lives  of 
chemical  substances  of  under  1  week,  or 
complete  degradation  in  under  2  weeks, 
would  satisfy  the  LoREX  criterion  in 
most  instances.  Hydrolysis  data 
showing  that  a  new  chemical  substance 
hydrolyses  at  a  rapid  rate  would  also 
generally  be  accepted  by  the  Agency. 
Chemical  substances  which  do  not  show 
either  a  4.5  or  greater  Log  KOC  value 
alone  or  a  half-life  of  under  1  week 
alone  may  nonetheless  qualify  for  the 
LoREX  exemption  if  the  two  values  in 
combination,  or  together  with  other 
relevant  data,  support  a  conclusion  that 
significant  amounts  of  the  substances 
will  not  reach  aquifers. 

The  Agency  encourages  potential 
submitters  to  consult  with  the  Agency 
prior  to  the  initiation  of  any  testing. 
Such  consultation  frequently  results  in 
more  relevant  data  and  can  often  lower 
the  submitters'  test  costs. 

Upon  approval  of  a  LoREX 
exemption,  thasubmitter  is  bound  to 
the  uses  and  the  exposure  and  release 
controls  described  in  the  approved 
exemption.  The  submitter  is  also  bound 
to  the  listed  manufacturing  sites  unless 
the  conditions  described  in  paragraph 
())(6)  are  met.  The  Agency  will  deny  an 
exemption  application  despite 
satisfaction  of  the  LoREX  exemption 
criteria  if  EPA  makes  the  findings  in 
§723. 50(d)  or  if  there  are  Issues 
concerning  exposure  or  toxicity  that 
require  further  review  beyond  30  days 
under  §723  50(h)(1). 

B  Discussion  of  the  Public  Comments 
and  the  Final  Rule 

This  unit  of  the  preamble  summarizes 
the  major  public  comments  received, 
clarifies  several  areas  of  confusion 
identified  by  the  public  comments,  and 
discusses  the  differences  between  the 
final  rule  and  the  proposal.  Readers  are 
also  encouraged  to  consult  the  preamble 
of  the  proposed  rule  (58  FR  7646)  for 
further  explanation  of  these  provisions. 

Comment  1 — Information  reporting 
burden.  Several  commenters  suggested 
that  the  information  reporting 
requirements  for  both  proposed 
exemption  categories  are  overly 
burdensome  and  would  discourage  use 
of  those  exemptions;  they  believed  that, 
because  of  this  burden,  many  potential 
applicants  would  choose  to  submit  full 
PMNs  rather  than  use  either  of  these 
two  exemptions. 


Response.  The  Agency  reviewed  the 
proposed  information  reporting    . 
requirements  and  has,  to  lesson  that 
burden,  revised  those  requirements  in 
several  areas,  as  described  below. 
However,  after  close  examination.  EPA 
concluded  that,  in  the  context  of  these 
two  exemption  categories,  some 
additional  reporting  burden  is  inevitable 
if  the  exemptions  are  to  be  practicable. 
This  conclusion  was  based  upon  several 
factors.  First,  EPA  believes  that  more 
information  is  necessary  to  support  the 
TSCA  section  5(h)(4)  "will  not  present 
an  unreasonable  risk"  finding  for  the 
higher  production  volume  chemical 
substances  likely  to  be  reviewed  imder 
both  the  expanded  low  volume 
exemption,  and  for  the  new  LoREX 
exemption  category  which  does  not 
contain  any  production  volume 
limitations  for  eligibility.  Second,  in  the 
Agency's  experience  under  the  prior 
low  volume  exemption  (LVE), 
resolution  of  many  exemption 
applications  has  been  significantly 
delayed  because  additional  information 
was  needed  to  make  regulatory 
decisions.  Between  June  1992  and 
January  1993,  for  example,  over  12 
percent  of  the  LVE  submissions  were 
suspended  during  the  review  period 
pending  receipt  of  additional  human 
exposure,  environmental  release,  worker 
protection,  and/or  environmental 
release  control  information  necessary 
for  the  Agency's  risk  assessment.  The 
percentage  of  submissions  delayed  for 
additional  information  would  likely  be 
significantly  higher  for  the  new  higher- 
volume  exemptions  without  some 
augmentation  of  the  reporting 
requirements.  Such  delays  would  be 
very  costly  to  both  industry,  through 
lost  sales,  and  to  EPA,  through  higher 
administrative  expenditures. 

One  reporting  area  which  several 
commenters  identified  as  being 
particularly  burdensome  on 
manufacturers  was  human  exposure/ 
envirorunental  release  estimates, 
especially  estimates  for  processing  and 
use  sites  controlled  by  others.  This 
burden  was  asserted  to  be  esp>ecially 
acute  on  manufacturers  of  small  volimie 
specialty  chemical  products. 

Upon  review  of  these  comments,  EPA 
believes  that,  if  provided  with  basic 
process  descriptions  for  the  proposed 
manufacturing,  processing,  and  use 
operations  of  a  new  chemical  substance, 
EPA  can  generate  adequate  exposure 
and  release  estimates  for  most  types  of 
new  chemical  substances  which  may  be 
manufactiu^d  imder  the  new  low 
volume  exemption.  This  belief  is  based 
on  the  experience  gained  from 
reviewing  TSCA  section  5  submissions 
for  over  25,000  new  chemical 


substances  over  the  past  16  years. 
Therefore,  the  final  rule  has  been 
amended  to  make  information  on 
human  exposures  and  environmental 
releases  for  low  volume  exemption 
applicants  optional  if  that  information  is 
not  known  by  or  readily  available  to  the 
manufacturer.  Manufacturers  should  be 
aware,  however,  that  EPA-generated 
exposure  and  release  estimates  will 
generally  be  very  conservative  due  to 
the  uncertainties  over  the  actual 
operating  conditions  which  will  be 
present  at  the  manufacturing, 
processing,  and  use  sites.  Therefore,  it 
will  generally  be  in  the  applicants' 
interest  to  supply  exposure  and  release 
data  wherever  possible.  To  assist  in 
reporting  such  data  under  both  the  low 
volume  and  LoREX  exemptions,  the 
Agency  has  prepared  a  draft  guidance 
document:  Guidance  for  Reporting 
Occupational  Exposure  and 
Environmental  Release  Information 
under  40  CFR  723.50.  This  docvunent 
may  be  obtained  through  the  TSCA 
Assistance  Information  Service  at  (202) 
554-1404;  TDD  (202)  554-0551;  online 
service  modem  (202)  554-5603. 

Comment  2 —  Customer 
noncompliance  reporting  provisions. 
Several  companies  expressed  concern 
over  the  provisions  in  the  proposal 
which  would  require  exemption  holders 
to  immediately  cease  distribution  of  the 
exempted  substance  to  any  downstream 
recipient  the  holder  learns  is  processing 
or  using  the  exempt  substance  in 
violation  of  use,  environmental  release, 
worker  exposure,  or  other  restrictions  of 
the  exemption,  and  to  report  such 
violations  to  the  Agency.  It  was 
suggested  that  the  Agency  adopt  the 
alternative  procedures  for  dealing  with 
customer  noncompliance  now  used  by 
the  Agency  in  its  TSCA  section  5(e) 
consent  orders. 

Response.  The  provisions  in  the 
proposal  for  customer  notification  of 
exemption  restrictions  and  for  reporting 
customer  noncompliance  and  ceasing 
distribution  pending  EPA's 
investigation  into  deviations  from 
exemption  conditions  are  not  new;  they 
were  retained  from  the  prior  low 
volume  exemption  regulation.  (See 
existing  40  CFR  723.50(j)).  The  Agency 
has  serious  concerns  over  the 
envirormiental  and  himian  health  risks 
which  may  result  from  any  failures  by 
dowmstream  recipients  to  comply  with 
the  requirements  of  an  approved 
exemption.  Nevertheless,  the  Agency 
appreciates  the  difficulties  which  may 
flow  from  a  requirement  to  immediately 
cease  distribution  to  noncomplying 
customers,  regardless  of  the  gravity  of 
the  violation,  and  believes  that  the 
procedures  developed  in  the  section  5 


consent  order  context  would  be 
appropriate  in  this  exemption  also. 
Therefore,  the  final  rule  has  been 
modified  as  follows:  If  a  manufacturer 
holding  an  exemption  learns  that  a 
direct  or  indirect  customer  is  processing 
or  using  the  exempt  substance  in 
violation  of  any  provisions  of  the 
exemption,  the  manufacturer  must  cease 
distribution  of  the  substance  to  the 
customer  or  the  customer's  supplier 
immediately  unless  the  manufacturer  is 
able  to  docimient  each  of  the  following: 

(1)  That  the  manufacturer  has,  within  5 
working  days,  notified  the  customer  in 
writing  that  the  customer  has  failed  to 
comply  with  the  conditions  specified  in 
§723.50  and  the  exemption  notice;  and 

(2)  that,  within  1 5  working  days  of 
notifying  the  customer  of  the 
noncompliance,  the  manufacturer 
received  from  the  customer,  in  writing, 
a  statement  of  assurance  that  the 
customer  is  aware  of  the  terms  of 
§723.50  and  the  exemption  notice  and 
will  comply  with  those  terms.  If,  after 
receiving  a  statement  of  assurance  from 
a  customer,  the  manufacturer  obtains 
knowledge  that  the  customer  has  failed 
to  comply  with  any  of  the  conditions 
specified  in  the  §723.50  and  the 
exemption  notice,  the  manufacturer 
must  immediately  cease  supplying  the 
exempted  substance  to  that  customer 
and  must  report  the  failure  to  comply  to 
EPA  within  15  days  of  obtaining  this 
knowledge.  Within  30  days  of  its  receipt 
of  the  report,  EPA  will  notify  the 
manufacturer  whether,  and  under  what 
conditions,  distribution  of  the  new 
chemical  substance  to  the  customer  may 
resume. 

Comment  3 —  Changes  in 
manufacturing  site.  Several  commenters 
requested  that  the  Agency  consider 
providing  greater  flexibility  n?garding 
changes  in  manufacturing  sites  for  both 
categories  of  exemptions.  They  stated 
that  such  unanticipated  changes  as  a 
sudden  increase  in  demand  or 
equipment  failure  at  the  original  site  can 
quickly  create  a  need  to  employ  an 
alternative  manufacturing  site  on  short 
notice.  In  such  cases,  the  proposed 
process  of  obtaining  approval  for  a  new 
site  may  preclude  the  start  up  of  another 
manufacturing  operation  in  a  timely 
fashion. 

Response.  In  response  to  these 
comments,  the  Agency  has  added  a  new 
provision  to  the  final  rule  which 
permits  applicants  to  change 
manufacturing  sites  imder  the  following 
conditions:  First,  where  the  magnitude, 
frequency,  and  duration  of  exposure  of 
workers  to  the  chemical  substance  at  the 
new  manufacturing  site  is  equal  to,  or 
less  than,  the  magnitude,  frequency,  and 
duration  of  worker  exposures  to  the 
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chemical  substance  at  the 
manufacturing  sites  for  which  the 
Agency  performed  its  risk-assessment 
pursuant  to  the  original  exemption 
notice;  and  second,  where  either  (1)  at 
the  new  manufacturing  site,  the 
manufacturer  does  not  release  to  surface 
waters  any  of  the  chemical  substance,  or 
any  waste  streams  containing  the 
chemical  substance;  or  (2)  at  the  new 
manufacturing  site,  the  manufacturer 
maintains  surface  water  concentrations 
of  the  chemical  substance,  resulting 
from  direct  or  indirect  discharges  from 
the  manufacturing  site,  at  or  below  1 
ppb.  or  at  or  below  an  alternative 
concentration  level  approved  by  the 
Agency  in  writing  or  under  the 
procedures  described  at  40  CFH 
723.50(c)(2)(iiil  of  the  rule.  The  surface 
water  concentrations  shall  be  calculated 
using  the  method  described  at  40  CFR 
721.91  and  721.92. 

To  meet  the  first  condition  described 
above  regarding  worker  exposure,  a 
manufacturer  need  only  maintain 
records  showing  that  the  new 
manufacturing  site  is  employing  the 
same  basic  manufacturing  technology  as 
that  described  in  its  initial  exemption 
notice,  such  that  there  is  not  an 
appreciable  difference  in  worker 
exposures  during  operations  at  the  new 
site  compared  to  the  original  sites. 
Alternatively,  a  manufacturer  could 
show  that  the  technology  at  the  new 
site,  though  different,  actually  decreases 
worker  exposure  levels  because  of 
improved  containment  equipment, 
mechanization  of  manufacturing 
processes,  or  similar  improvements. 

The  water  release  conditions  may  be 
satisfied  simply  by  calculating  the 
surface  water  concentrations  using  the 
method  described  at  40  CFR  721.90  and 
721.91  and  maintaining  records  of  the 
calculations.  For  chemical  substances 
regulated  under  either  LoREX  or  the  low 
volume  exemption,  the  surface  water 
concentrations  must  be  at  or  below  1 
ppb.  If  the  Agency  has  approved  a 
higher  concentration  level  for  a 
particular  LoREX  chemical  substance 
under  the  procedures  described  at  40 
CFR  723.50(c)(2)(iii).  the  water 
concentration  must  be  at  or  below  that 
higher  level.  The  Agency  will,  upon 
request,  provide  LVE  holders  with  the 
water  concentration  of  concern  ("COC") 
used  by  the  Agency  in  its  risk 
assessment  for  the  new  chemical 
substance.  LVE  holders  changing 
manufacturing  sites  must  maintain 
surface  water  concentration  levels  at  or 
below  1  ppb  or  the  Agency-prescribed 
COC,  whichever  is  greater. 

All  manufacturers  who  change  or  add 
manufacturing  sites  pursuant  to  these 
procedures  must  inform  the  Agency  of 


the  address  of  the  new  sites  no  later 
than  30  days  after  the  commencement  of 
manufacture  at  each  new  site.  All  other 
terms  and  conditions  of  the  original 
exemption  will  continue  in  effect. 

Comment  4 — LoREX  eligibility 
criteria.  Several  commenters  suggested 
that  the  proposed  LoREX  eligibility 
criteria  were  too  stringent,  that  very  few 
chemical  substances  could  meet  the 
eligibility  requirements,  and  that  the 
Agency  would  achieve  its  streamlining 
objectives  more  directly  by  establishing 
an  exemption  for  site-limited 
intermediates. 

Response.  The  Agency  largely 
disagrees  with  these  comments.  As 
explained  in  unit  II.  A.  2.  of  this 
preamble,  EPA  believes  that  the 
(>erformance-based  eligibility  criteria  for 
the  LoREX  exemption  will  be  achievable 
for  a  significant  number  of  new 
chemical  substances,  and  that,  once 
manufacturers  become  more  familiar 
with  the  criteria,  they  will  find  it  to  be 
much  more  versatile  than  a  site-limited 
intermediate  exemption. 

As  discussed  above  in  this  preamble, 
the  Agency  has  prepared  a  draft 
guidance  document  to  assist 
manufacturers  in  reporting  exposure 
and  release  information  under  this 
exemption.  The  draft  document,  entitled 
Guidelines  for  Reporting  Occupational 
Exposure  and  Environmental  Release 
Information  under  40  CFR  723.50. 
explains  in  detail  the  type  of 
information  EPA  will  need  to  assess  the 
potential  risks  of  new  chemical 
substances  manufactured  under  the 
LoREX  and  low  volume  exemptions, 
and  the  type  of  documentation  the 
Agency  believes  is  adequate  to  support 
an  exemption.  The  document  may  be 
obtained  through  the  TSCA  Assistance 
Information  Service  at  (202)  554-1404; 
TDD  (202)  554-0551;  online  service 
modem  (202)  554-5603. 

As  stated  throughout  the  proposal,  the 
Agency  was  very  interested  in 
considering  any  alternative  LoREX 
criteria  which  conunenters  might 
suggest.  Despite  those  invitations,  very 
little  comment  was  offered  on  the 
specific  proposed  criteria  itself. 
Nevertheless,  the  Agency  reexamined 
the  proposed  criteria  and  has  decided 
that  the  ambient  surface  water  criteria 
could  be  amended  to  permit  higher 
water  concentrations  in  certain  cases. 
Specifically.  EPA  determined  that  it 
could  permit  surface  water 
concentrations  above  the  standard  1  ppb 
if  the  higher  level  is  supported  by 
relevant  and  scientifically  valid  data  on 
the  new  chemical  substance  or  on  a 
close  structural  analogue  to  the  new 
chemical  substance  which  adequately 
demonstrates  that  the  new  chemical 


substance  will  not  present  an 
unreasonable  risk  of  injury  to  aquatic 
species  or  human  health  at  the  higher 
surface  water  concentration.  Because 
scientific  review  of  submitted  test  data 
will  often  require  more  than  the  normal 
30-day  review  period,  the  Agency  may, 
on  a  case-by-case  basis,  request 
manufacturers  to  temporarily  suspend 
the  review  period  pending  data  review. 

Comment  5 — Revocation  provisions. 
Several  commenters  objected  to  the 
proposed  provisions  regarding 
revocation  of  exemptions  after 
expiration  of  the  review  period.  Under 
the  proposal,  the  Agency  could,  based 
on  new  information,  notify  an 
exemption  holder  that  EPA  had 
determined  that  the  new  chemical 
substance  did  not  meet  the  terms  of  the 
exemption  and,  after  providing  an 
opportunity  for  the  holder  to  submit 
objections,  could  issue  a  final 
determination  revoking  the  exemption  if 
it  disagreed  with  the  exemption  holder's 
objections.  Numerous  commenters  were 
very  concerned  over  the  potential  for 
business  interruptions  and  loss  of 
credibility  with  customers,  and 
predicted  that  many  prospective 
exemption  applicants  would  choose 
submission  of  a  full  premanufacture 
notification  rather  than  risk  revocation 
of  an  exemption  under  the  proposed 
provisions.  Many  suggested  that  the 
Agency  reinstate  the  original  notice  of 
ineligibility  provisions  contained  in  the 
prior  low  volume  exemption 
regulations. 

Response.  The  Agency  believes  that 
manufacturers'  concerns  over 
unwarranted  revocations  overstate  the 
potential  for  commercial  harm  coming 
to  them  as  a  result  of  these  provisions. 
In  fact,  as  the  Agency  stated  during 
public  hearings  on  the  exemption,  in  the 
9  years  that  the  low  volume  exemption 
has  been  in  effect,  EPA  has  yet  to  invoke 
the  post-review  period  revocation 
provisions  in  a  single  instance. 
Moreover,  the  Agency  believes  that  the 
type  of  information  which  would 
convince  it  to  invoke  the  revocation 
provisions  would  also  convince  most 
exemption  holders  to  voluntarily 
withdraw  their  exemptions  or  undertake 
appropriate  measures  to  mitigate  the 
potential  risk  posed  by  the  new 
chemical  substance.  Nevertheless,  the 
Agency  understands  that  a  perceived 
risk  of  sudden  business  interruptions  by 
prospective  applicants  and  their 
customers  may  greatly  discourage 
utilization  of  the  exemption.  In  the  final 
rule,  therefore,  EPA  has  reinstated  the 
post-review  period  notice  of  ineligibility 
provisions  as  they  were  promulgated  in 
the  original  low  volume  exemption. 
Those  provisions  differ  from  the 


proposed  provisions  in  2  principal 
respects:  first,  the  decision  to  invoke  the 
provisions  must  be  made  by  the 
Assistant  Administrator  for  the  Office  of 
Prevention,  Pesticides,  and  Toxic 
Substances;  and  second,  if  the  Assistant 
Administrator  determines,  after  a  final 
determination  that  the  substance  does 
not  meet  the  terms  of  the  exemption, 
that  the  exemption  holder  acted  with 
due  diligence  and  in  good  faith  to  meet 
the  terms  of  the  exemption,  the 
exemption  holder  may,  if  it  submits  a 
PMN  for  the  new  chemical  substance, 
continue  to  manufacture,  process,  use, 
and  distribute  the  new  chemical 
substance  unless  EPA  subsequently 
takes  action  under  section  5(e)  or  5(f)  of 
TSCA. 

Comment  6 — User  fees.  Most 
commenters  stated  that,  because 
exemption  applications  are  less 
burdensome  upon  the  Agency  than  a 
full  PMN  submissions,  the  proposed 
S2.500  user  fee  for  the  exemptions 
should  be  lowered  to  reflect  this 
savings. 

Response.  Although  the  applications 
submitted  under  these  two  exemptions 
will  be  less  costly,  on  average,  for  the 
Agency  to  review  than  PMN 
submissions,  the  average  cost  to  the 
Agency  of  reviewing  an  exemption  will 
still  exceed  $2,500;  however,  as  a 
further  incentive  for  manufacturers  to 
utilize  these  exemptions  wherever 
possible,  the  Agency  has  at  this  time 
decided  not  to  impose  a  user  fee 
requirement  for  these  exemptions. 

III.  Rationale  for  Expanding  the  Low 
Volume  Exemption  Category 

A.  Chemical  Substances  Manufactured 
at  10,000  Kilograms  or  Less  Per  Year 

The  basic  rationale  for  expanding  the 
low  volume  exemption  category  from 
1,000  kilograms  per  year  to  10,000 
kilograms  per  year  is  the  same  as  that 
for  proposing  the  exemption  initially: 
chemical  substances  produced  in  lower 
quantities  generally  involve 
correspondingly  lower  human 
exposures  and  environmental  releases, 
and  thus  generally  present  less  risk  than 
high  volume  substances.  In  the  Agency's 
experience  reviewing  PMN  substances 
in  the  1.000  to  10,000  annual 
■production  range,  very  few  of  these 
substances  present  risks  of  injury  to 
human  health  or  the  environment 
significantly  greater  than  the  substances 
produced  under  the  existing  low 
volume  exemption.  Additionally,  the 
Agency  believes  that  the  low  volume 
exemption  has  been  a  very  successful 
regulatory  mechanism  as  measured  by 
the  level  of  EPA  administrative 
resources  needed  to  implement  it  and 


the  relative  burden  it  places  on 
manufacturers.  Because  of  this  success, 
EPA  believes  that  both  its  interests  and 
the  interests  of  industry  will  be  served 
by  enlarging  the  portion  of  new 
chemical  substances  which  may  be 
manufactured  under  the  exemption. 

B.  Low  Release  and  Exposure  (LoREX) 
Chemical  Substances 

In  addition  to  the  production  volume- 
based  category  described  above,  EPA  is 
promulgating  a  new  TSCA  section 
5(h)(4)  exemption  category  based  on  low 
levels  of  environmental  release  of  and 
human  exposure  to  the  new  chemical 
substance.  Eligibility  is  independent  of 
production  volume  level. 

The  Agency  believes  that  the  concept 
of  basing  an  exemption  on  low  release 
and  exposure  offers  several  potential 
advantages  over  a  more  broad  volume- 
based  exemption.  First,  an  exposure- 
driven  exemption  generally  provides  a 
more  direct  gauge  of  the  magnitude  of 
risk  presented  by  a  given  new  chemical 
substance.  Production  volume  alone  is 
only  an  indirect  indicator  of  exposures 
and  releases.  Secondly,  EPA  believes 
that  the  existence  of  a  LoREX  exemption 
wall  encourage  pollution  prevention 
techniques  by  rewarding  manufacturers 
able  to  meet  the  low  release  and 
exposure  criteria  with  more  timely 
regulatory  decisions,  and  in  many  cases, 
with  less  burdensome  regulatory 
controls.  Such  a  result  would  entail 
substantial  time  and  resource  savings 
for  both  EPA  and  industry. 

1.  LoREX  criteria.  EPA  nas  decided  to 
set  general  performance  standards  for 
the  LoREX  exemption.  Persons  applying 
for  exemptions  are  responsible  for 
complying  with  these  performance 
standards.  Section  723.50(c)  sets  out  the 
performance  standards  as  "criteria." 
Some  are  absolute,  e.g.,  no  releases  to 
surface  waters  resulting  in  water 
concentrations  above  1  ppb.  Others  set 
a  goal  but  allow  compliance  to  be 
achieved  vdthout  an  absolute  guarantee 
(e.g.,  no  dermal  or  inhalation  worker 
exposure)  but  this  result  is  assumed  to 
occur  if  "adequate"  controls  are  used.  In 
others,  a  general  standard  is  set,  but 
EPA  can  approve  a  different  level  for  a 
specific  new  chemical  substance  (e.g., 
no  surface  water  releases  resulting  in 
surface  water  concentrations  above  1 
ppb  unless  a  higher  concentration  is 
approved  based  on  data  provided  by  the 
applicant  in  the  notice).  In  all  cases, 
EPA  does  not  specify  how  the 
exemption  applicant  is  to  achieve  the 
performance  standard.  In  its  exemption 
notice,  the  applicant  will  describe  how 
it  limits  exposure  writh  respect  to  all  the 
criteria  in  the  exemption.  EPA  will 
evaluate  whether  these  meet  the  criteria 


in  §723. 50(c)(2).  If  they  do.  EPA  will 
grant  the  exemption.  If  the  exemption  is 
granted  by  EPA,  the  exemption  holder  is 
responsible  for  complying  with  the 
standards  throughout  the  period  of  the 
exemption  and  with  any  controls  or 
limitations  specified  in  its  exemption 
notice. 

a.  Human  exposure.  In  determining 
the  appropriate  criteria  for  defining  the 
types  and/or  levels  of  exposure  which 
should  constitute  "low  exposure"  to 
humans,  EPA  considered  three  distinct 
populations:  workers,  consumers,  and 
the  general  population.  EPA  believes 
that,  for  purposes  of  this  exposure-based 
exemption,  any  direct  exposures  to 
consumers  and  the  general  population 
would  be,  in  the  context  of  an 
abbreviated  review  period,  inconsistent 
with  the  Agency's  statutory  obligation 
under  section  5(h)(4)  to  affirmatively 
find  that  the  exempted  substances  will 
not  present  an  unreasonable  risk  of 
injury  to  human  health.  Therefore,  the 
Agency  believes  that  any  consumer  and/ 
or  general  population  exposures  (other 
than  the  negligible  drinking  water  and 
ambient  air  exposures  discussed  later  in 
this  preamble)  should  automatically 
disqualify  new  chemical  substances 
from  LoREX  exemption  eligibility. 

Exposures  to  workers  may  be  more 
readily  monitored  and  controlled 
through  engineering  controls,  workplace 
practices,  and/or  protective  equipment 
requirements.  Therefore,  the  Agency 
believes  that  it  may,  consistent  with  its 
section  5(h)(4)  obligation,  approve  a 
high  percentage  of  LoREX  exemption 
notices  where  appropriate  control 
measures  are  instituted  in  the 
workplace. 

Workplace  exposures  may  occur 
through  inhalation  or  dermal  contact. 
For  dermal  exposures,  the  Agency 
believes  that  the  general  dermal 
exposure  requirements  used  in  section 
5(e)  consent  orders  and  significant  new 
use  rules  (SNURs)  generally  provide 
"adequate  dermal  exposure  controls." 
These  include  that  all  workers 
reasonably  likely  to  be  exposed  to 
LoREX  substances  be  provided  with, 
and  required  to  wear,  chemical 
protective  equipment  which  provides  a 
barrier  to  prevent  all  dermal  exposure  to 
the  substance.  Chemical  protective 
clothing  used  to  provide  this  barrier  is 
demonstrated  to  be  impervious  to  the 
substance  under  the  expected 
conditions  of  use  and  duration  of 
exposure.  Such  demonstration  could  be 
accomplished  under  the  procedures 
described  at  40  CFR  721.63(a)(3)(i)  -  (ii) 
of  the  SNUR  provisions  by  actually 
testing  the  material  used  to  make  the 
chemical  protective  clothing  and/or  by 
evaluating  the  specifications  from  the 
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manufacturer  or  supplier  of  the 
chemical  protective  clothing  to  establish 
that  it  will  be  impervious  to  the 
exempted  substance  alone  and  in  likely 
combination  with  other  chemical 
substances  in  the  work  area. 

To  provide  "adequate  inhalation 
exposure  controls."  submitters  of 
LoREX  exemption  notices  will  (i) 
identify  the  workplace  opierations  where 
inhalation  exposure  is  likely  to  occur: 
(2)  assess  the  magnitude,  frequency,  and 
duration  of  potential  exposure:  (3) 
assess  the  effectiveness  of  the  various 
exposure  controls;  and  (4)  select  the 
method  or  combination  of  methods  that 
will  provide  workers  with  the 
appropriate  protection  for  the  given 
workplace.  While  the  Agency  strongly 
encourages  submitters  to  reduce 
workplace  exposures  at  their  source, 
where  feasible,  submitters  could  also 
"provide  adequate  inhalation  exposure 
controls"  based  on  the  use  of 
appropriate  respiratory  protection 
equipment.  To  achieve  adequate 
controls,  the  Agency  believes  it  most 
appropriate  for  a  submitter  to  comply 
with  the  general  requirements  regarding 
respiratory  protection  used  in  TSCA 
section  5(e)  consent  orders  and  SNURS. 
These  requirements  stipulate  the  use  of 
respiratory  protection  in  accordance 
with  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  regulations  at  30  CFR  part  11. 
and  the  Occupational  Safety  and  Health 
Administration  (OSHA)  regulations  at 
29  CFR  1910.134.  (See  generally  40  CFR 
721.63).  Similarly,  the  inherent  physical 
or  chemical  properties  of  the  substance 
submitted  for  an  exemption  may  form 
the  basis  for  a  conclusion  of  adequate 
exposure  controls,  as  in  a  nonvolatile 
dye  manufactured,  processed,  and  used 
only  in  solution,  such  that  inhalation  of 
particulates  will  not  occur. 

b.  Environmental  release —  i.  Water 
releases.  The  LoREX  water  release 
eligibility  criterion  of  <1  ppb  surface 
water  concentration  was  established  on 
the  basis  of  EPA's  experience  in 
conducting  environmental  risk 
assessments  on  PMN  substances.  The 
concentration  level  must  be  calculated 
by  the  submitter  using  the  method 
described  in  40  CFR  721.90  and  721.91. 
Based  on  EPA's  PMN  experience, 
aquatic  toxicity  concern  levels  have 
only  very  rarely  been  established  at 
levels  below  1  ppb.  Thus,  EPA  is 
confident  that  the  vast  majority  of 
LoREX  exemption  notices  satisfying  this 
criterion  will  not  present  an 
unreasonable  risk  of  acute  or  chronic 
aquatic  toxicity,  and  that  the  Agency's 
risk  assessment  capabilities  will  identify 
those  few  exemptions  which  may 
require  more  strict  concentration  levels 


to  protect  against  potential  aquatic  risks 
during  the  30-day  notice  period. 

ii.  Air  releases  from  incineration.  The 
LoREX  incineration  air  release 
eligibility  criterion  of  <  1  jig/m\  like  the 
ambient  surface  water  criterion,  was 
selected  on  the  basis  of  experience 
gained  in  conducting  risk  assessments 
on  over  25.000  new  chemical  substances 
since  1979.  At  this  maximum  annual 
average  concentration,  EPA  believes 
that,  using  worst  case  estimates,  the 
maximum  human  exposures  downwind 
from  incinerators  will  be  toxicologically 
insignificant  for  most  of  the  chemical 
substances  it  is  likely  to  review  under 
the  LoREX  exemption.  As  noted  above, 
however,  the  Agency  may  require 
individual  submitters  to  adhere  to  lower 
incineration  release  levels  for 
substances  for  which  chronic  toxicity 
concerns  are  raised  during  the  risk 
assessment. 

The  methodology  for  calculating 
maximum  annual  average  concentration 
(see  subparagraph  (c){2)(iv)  of  the  rule) 
was  based  on  computer  modeling 
similar  to  that  used  by  the  Agency  in  the 
PMN  review  process.  Those  interested 
in  more  detail  on  this  methodology 
should  consult  the  docket  established 
for  this  rulemaking. 

Submitters  should  also  be  aware  that, 
although  the  final  rule  has  not 
established  generic  eligibility  criteria  for 
fugitive  air  emissions  unrelated  to 
incineration,  the  Agency  will  review  the 
potential  for  such  emissions  on  a  case- 
by-case  basis,  and  will  deny  exemptions 
if  the  air  emissions  reach  such  levels  as 
to  undermine  the  Agency's  ability  to 
conclude  that  the  substances  in  question 
will  not  present  an  unreasonable  risk. 
Based  on  EPA's  PMN  experience, 
chemical  substances  with  fugitive  air 
emissions  under  23  kilograms  per  site 
per  year  are  seldom  found  to  present  an 
unreasonable  risk  of  injury  to  the 
general  population.  Therefore, 
manufacturers  submitting  a  LoREX 
exemption  notice  for  substances  with 
fugitive  air  emissions  below  that  level 
are  unlikely  to  be  denied  an  exemption 
on  that  basis. 

iii.  Land/groundwater  releases.  The 
final  rule  excludes  from  eligibility  all 
chemical  substances  which  will  be 
disposed  of  via  landfill  unless  the 
submitter  demonstrates  to  EPA  in  the 
notice  that  the  exempted  substance  has 
negligible  ground-water  migration 
potential.  This  standard  was  deemed 
most  appropriate  for  this  purpose 
because  the  Agency  was  unable  to 
develop  a  broadly  applicable  method  for 
estimating  groundwater  concentrations 
of  chemical  substances  based  on  landfill 
disposal  volume  that  would  allow 
development  of  a  generic  criterion. 


Given  the  many  variables  involved  in 
making  such  estimates  (e.g..  migration 
rates,  biodegradation  rates,  sediment/ 
soil  adsorption  rates).  EPA  does  not 
believe  it  will  be  possible  to  develop  a 
generic  model  for  estimating 
groundwater  concentrations  for  a 
significant  number  of  substances  with 
sufficient  reliability  to  support  the 
requisite  "will  not  present  an 
unreasonable  risk"  finding. 
Consequently,  the  Agency  believes  that, 
in  the  context  of  an  abbreviated  review 
p>eriod  in  which  in-depth  case-by-case 
assessments  of  groundwater  leaching 
potential  are  infeasible,  prudence 
dictates  that  negligible  release  be  the 
primary  standard. 

However,  potential  LoREX  exemption 
submitters  with  no  viable  alternatives  to 
landfill  disposal  lidve  the  option  of 
demonstrating  to  the  Agency's 
satisfaction  that  their  substance  will  not 
migrate  to  groundwater.  A  list  of 
suggested  tests  to  establish  groundwater 
migration  potential  is  contained  in 
Units  II.  A. 2.  of  this  preamble.  If  such  a 
demonstration  is  made,  a  submitter 
would  be  permitted  to  landfill  excess 
quantities  of  the  exempted  substance  up 
to  the  amounts  approved  in  its 
exemption  notice.  In  all  cases,  however, 
the  Agency  strongly  encourages 
submitters  to  strive  for  total  elimination 
of  releases  through  employment  of  the 
best  available  pollution  prevention 
techniques.  (See  Unit  II.  A. 2.  of  this 
preamble  for  further  guidance  on  this 
criterion). 

IV.  Regulatory  Analysis 

A.  Summary  of  Risk  Assessment 

1.  10,000  kilogram/year  chemical 
substances.  To  assess  the  risk  associated 
with  raising  the  ceiling  for  new 
chemical  substances  eligible  for  the  low 
volume  exemption  from  1,000 
kilograms/year  to  10.000  kilograms/ 
year,  the  Agency  relied  primarily  upon 
the  risk  assessment  developed  to 
support  the  1985  final  low  volume  rule, 
along  with  the  earlier  version  used  to 
support  the  1982  proposed  low  volume 
and  site-limited  intermediate  rules. 

a.  Exposure  assessment.  The  exposure 
assessment  illustrates  that,  while  low 
production  volume  in  itself  limits 
potential  for  exposure  and 
environmental  release,  manufacture, 
processing,  and  use  of  new  chemical 
substances  can  in  some  circumstances 
result  in  significant  exposures  at  both 
the  1.000  and  10.000  kilogram  annual 
production  levels. 

i.  Occupational  exposure.  Based  on 
PMN  data,  the  number  of  workers 
exposed  during  manufacturing  ranged 
from  an  average  of  about  four  for  new 


chemical  substances  manufactured  in 
quantities  of  1.000  kilograms  or  less  per 
year  to  an  average  of  about  eight  for  new 
chemical  substances  manufactured  in 
quantities  of  10.000  kilograms  or  less 
per  year.  Duration  of  exposure 
associated  with  manufacture  averaged 
about  5  hours  per  day  at  both 
production  levels,  and  the  average 
number  of  days  of  production  per  year 
was  62. 

Only  a  limited  number  of  PMNs 
included  estimates  of  workplace 
concentration.  The  average 
concentrations  associated  with 
manufacture  were  most  often  in  the 
ranges  of  0  to  1  and  1  to  10  mg/m'  for 
airborne  solids  and  in  the  1  to  10  ppm 
range  for  vapors.  EPA's  evaluation  of 
OSHA  data  (USEPA.  OTS  "Site-Limited 
Intermediate  Exemption:  Occupational 
Exposure  and  Enviromnental  Release 
Assessment."  March  19.  1982)  indicated 
a  time  weighted  average  (T^A)  of  6 
ppm.  with  a  maximum  value  of  72  ppm 
for  vapors.  EPA  believes  that  data 
obtained  from  OSHA  monitoring 
activities  provides  more  reliable 
estimates  of  workplace  concentrations. 

EPA's  analysis  of  processing  and  use 
of  low  volume  chemicals  indicated  that 
the  wide  variety  of  possible  processing 
and  use  operations  can  result  in  a  wider 
range  and  higher  level  of  exposures  than 
is  typically  associated  with 
manufacturing  operations.  The  average 
number  of  workers  exposed  during 
processing  and  use  operations  exceeded 
the  average  numbers  typically  exposed 
during  manufacturing.  The  number 
ranged  from  an  average  of  12  workers 
for  a  chemical  processed  in  quantities  of 
1 ,000  kilograms  or  less  per  year  to  an 
average  of  141  workers  for  chemicals 
processed  or  used  in  quantities  of 
10,000  kilograms  or  less  per  year. 

ii.  Consumer  exposure.  Consumer 
exposures  were  assessed  for  five  use 
scenarios:  photographic  chemicals  used 
in  home  darkrooms:  spray  adhesives: 
paints:  dyes:  and  fragrances  used  in 
detergents.  The  use  scenarios,  which 
reflected  actual  uses  reported  in  PMNs. 
were  selected  to  represent  divergent  and 
potentially  significant  exposure 
situations.  In  these  scenarios,  the 
individual  lifetime  average  daily 
exposures  were  estimated  to  range  from 
0.0016  mg/kg/day  for  a  fragrance  in  soap 
to  negligible  levels  for  dyed  fabrics. 

According  to  EPA's  analysis,  many  of 
the  consumer  use  scenarios  could  result 
in  relatively  large  numbers  of 
consumers  exposed.  The  numbers  of 
consumers  potentially  exposed  at  the 
10,000  kilogram  production  level  ranged 
from  76,000,000  for  a  fragrance  in 
shampoo  to  98,000  for  a  spray  adhesive. 
Because  the  concentration  of  a  new 


chemical  substance  in  a  final  product 
remains  constant,  the  production 
volume  is  likely  to  affect  only  the 
number  of  consumers  exposed,  not  the 
exposure  level  to  each  individual. 
Therefore,  the  number  of  consumers 
exposed  at  the  10,000  kilogram 
production  limit  is  about  10  times  the 
number  that  would  be  exposed  at  the 
1.000  kilogram  Umit. 

b.  Environmental  release.  The  Agency 
used  data  derived  from  PMN 
submissions  for  estimating  the  likely 
magnitude,  duration,  and  frequency  of 
environmental  releases  from 
manufacturing  chemical  substances 
under  the  new  low  volume  exemption. 
The  exposure  analysis  indicated  that  the 
average  quantity  released  to  water  is 
0.08  percent  of  the  production  volume, 
with  an  upper  bound  of  0.4  percent. 
Amounts  released  to  air  average  0.03 
percent  of  production  volume,  with  a 
0.2  percent  upper  boimd.  However, 
some  processing  and  industrial  uses 
result  in  more  substantial  release  rates, 
with  a  range  from  0.3  to  25  percent  of 
the  production  volume  released  to 
water.  Discharges  of  a  new  low  volume 
chemical  substance  from  a  single  site 
processing  10,000  kilograms  of  the 
substance  were  estimated  to  produce 
environmental  concentrations  ranging 
from  less  than  0.0005  to  5.2  ppm  in  a 
receiving  stream  whose  stream  dilution 
factor  was  equal  to  the  national  median 
for  streams  receiving  effluent  from 
industrial  facilities. 

In  some  cases,  such  as  detergent 
additives,  environmental  releases  from 
consumer  uses  equaled  the  total 
production  volume:  however,  the  actual 
magnitude  of  environmental  exposure 
was  determined  to  be  insignificant  due 
to  the  low  production  volume,  the  wide 
distribution  of  release,  and  the  small 
amount  of  new  chemical  substance 
typically  contained  in  each  consumer 
product. 

c.  Risk  under  exemption  conditions. 
There  are  several  elements  of  the 
exemption  amendment  that  will 
significantly  reduce  risks  to  human 
health  and  the  environment. 

Chemical  substances  with 
carcinogenic,  teratogenic,  neurotoxic, 
and  other  chronic  effects  appear  to 
present  the  greatest  risks  even  at 
relatively  low  exposures.  The  Agency 
will  deny  exemptions  for  new 
substances  which  may  cause  such 
effects  under  anticipated  conditions  of 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal.  These 
denials  will  significantly  reduce  the 
likelihood  that  chemicals  that  present 
such  risks  would  be  manufactured 
under  the  amended  exemption.  If  the 
exemptions  for  such  substances  are 


denied,  or  if  their  submitters  are 
required  to  resubmit  their  exemption 
notices  to  provide  for  more  stringent 
release  and  exposure  controls  prior  to 
approval,  the  range  of  potential  risks 
would  be  substemtially  below  the  high 
end  of  EPA's  estimates. 

In  addition,  under  the  amended 
regulation,  EPA  would  continue  to 
review  all  exemption  notices  during  the 
30-day  review  period.  This  review  will 
help  ensure  that  manufacturers  choose 
appropriate  safeguards  to  control  risks, 
as  well  as  provide  a  screen  to  identify 
substances  that  do  not  qualify  for  the 
exemption. 

2.  Low  exposure/release  chemical 
substances.  The  risk  associated  with  a 
given  substance  is  a  function  of  both  the 
inherent  toxicity  (hazard)  of  the 
substance  and  the  exposure  of  the 
relevant  organism  to  the  substance. 
Therefore,  to  the  extent  that  releases  and 
exposures  are  maintained  below  certain 
critical  levels,  potential  risks  presented 
by  the  substance  are  minimal.  To  assess 
the  potential  risk  associated  with  the 
LoREX  exemption,  the  Agency 
evaluated  the  exposure  and  release 
criteria  in  the  context  of  its  experience 
conducting  risk  assessments  on  over 
25,000  new  chemical  substances  in  the 
PMN  program  over  the  last  16  years. 
Based  on  this  experience,  EPA  tailored 
its  LoREX  exemption  criteria  in  a 
manner  to  exclude  from  eligibility 
virtually  all  of  the  new  chemical 
substances  which  the  Agency  believes 
could  present  potentially  significant 
human  or  environmental  exposures 
under  conditions  of  manufacturing, 
processing,  and  use.  For  those 
substances  which  meet  the  eligibility 
criteria  but  may  nevertheless  present 
significant  risks  due  to  unusually  high 
known  or  predicted  toxicity  levels,  the 
Agency  will  either  deny  the  exemptions 
or  condition  approval  upon  satisfaction 
of  stricter  exposure  and  release 
requirements. 

a.  Human  exposure.  Due  to  the  wide 
range  of  possible  consumer  and  general 
population  exposures  from  the  universe 
of  new  chemical  substances,  the  Agency 
concluded  that  it  could  not  develop  any 
meaningful  consumer  or  general 
population  exposure  criteria  which 
would  consistently  screen  out  those 
substances  which  would  present 
unreasonable  risks  from  direct  dermal  or 
inhalation  exposures.  Consequently. 
EPA  has  excluded  from  LoREX 
exemption  eligibility  all  new  chemical 
substances  which  entail  any  direct 
consumer  or  general  population 
exposure  (except  for  negligible  drinking 
water  and  ambient  air  exposures 
discussed  in  Unit  IV.A.2.b.  of  this 
preamble).  New  chemical  substances 
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intended  for  use  in  consumer  paints, 
detergents,  dyes,  and  other  consumer 
products,  therefore,  would  have  to  be 
reviewed  by  the  Agency  in  a  full  PMN 
or  under  one  of  the  other  applicable 
PMN  exemptions,  unless  the  chemical 
substance  is  completely  reacted, 
encapsulated  in  a  polymer  matrix,  or 
otherwise  not  bioavailable  in  the  final 
product. 

EPA  has  substantial  experience  with 
controlling  worker  exposure  to  new 
chemical  substances  from  reviewing 
notices  for  over  25.000  new  substances 
under  section  5  of  TSCA  and  issuing 
several  hundred  section  5(e)  consent 
orders  and  SNURs  with  worker 
protection  requirements.  EPA  believes 
that  worker  exposure  to  new  chemical 
substances  can  be  controlled  adequately 
through  the  use  of  appropriate 
engineering/process  controls  and.  if 
such  controls  cannot  be  used,  through 
use  of  appropriate  personal  protective 
equipment.  EPA  has  prescribed  such 
controls  and  personal  protective 
equipment  in  several  hundred  section 
5(e)  consent  orders  and  believes  that 
their  proper  use  reduces  worker  dermal 
and  inhalation  ex{>osure  to  new 
chemical  substances  to  minimal  levels. 
Thus,  EPA  concluded  that  for  workers, 
who  can  be  protected  adequately  from 
exposure  to  new  chemical  substances,  it 
would  set  a  goal  of  no  dermal  or 
inhalation  exposure  and  allow  persons 
applying  for  LoREX  exemptions  to  meet 
those  goals  by  using  "adequate" 
controls  and  personal  protective 
equipment  modelled  on  the  sorts  of 
controls  EPA  has  employed  in  the 
section  5(e)  context. 

b.  Environmental  releases.  In  terms  of 
environmental  releases,  there  are  LoREX 
eligibility  criteria  for  releases  to  three 
environmental  media.  For  ambient 
surface  water,  the  Agency  is  requiring 
that  submitters  either  (i)  prevent  all 
direct  and  indirect  releases  of  the 
exempted  substance  to  surface  waters: 
or  (ii)  damonstrate  that  any  releases  to 
surface  water  that  may  occur  will  result 
in  surface  water  concentrations  of  the 
substance  that  are  no  greater  than  1  part 
per  billion  (ppb)  using  the  surface  water 
concentration  calculation  method 
described  in  40  CFR  721.90  and  721.91. 
Based  on  Agency  worst  case 
assumptions  for  drinking  water 
exposure  estimates,  surface  water 
concentrations  of  1  ppb  will  result  in 
human  drinking  water  exposures  at  or 
below  the  1  mg/year  LoREX  drinking 
water  criterion  in  nearly  every  case; 
therefore,  compliance  with  the  drinking 
water  exposure  criterion  will  be 
presumed  from  compliance  with  the  1 
ppb  surface  water  level.  The  Agency 
retains  the  authority,  however,  to 


require  lower  surface  water 
concentrations  on  a  case-by-case  basis 
when  concerns  for  carcinogenicity, 
neurotoxicity,  or  other  serious  effects 
are  raised,  or  under  conditions  where 
projected  drinking  water  exposures  are 
likely  to  significantly  exceed  the  1  mg/ 
yr  dosage. 

The  LoREX  eligibility  criterion  for 
maximum  annual  average  ambient  air 
release  concentrations  from  incineration 
of  the  new  chemical  substance  is  1  pg/ 
m'.  This  level  was  derived  from  air 
exposure  modeling  estimates  of 
maximum  ground  level  concentrations 
from  incinerator  stacks,  using  worst  case 
meteorological  data  sets.  To  determine 
whether  a  particultir  substance  meets 
the  criteria,  submitters  would  calculate 
exposure  levels  using  the  method 
described  in  §723.50(c)(2)(iv).  As  with 
drinking  water  exposures,  the  Agency 
may  require  lower  air  release  levels  in 
individual  cases  if  concerns  for 
significant  health  effects  are  raised  for 
the  new  substance. 

For  land/groundwater  disposal,  EPA 
is  requiring  that  a  LoREX  substance  not 
be  disposed  of  by  landfill  or  other  land 
disposal  methods  unless  the  submitter 
demonstrates  that  the  substance  will  not 
migrate  to  groundwater.  (Consult  unit 
n.A.2.  of  this  preamble  for  further 
information  on  this  criterion.) 

Upon  approval  of  a  LoREX 
exemption,  the  submitter  is  bound  to 
the  continuous  use  of  the  exposure  and 
release  controls  described  in  the 
approved  exemption  notice,  as  well  as 
the  listed  uses  and.  unless  specified 
conditions  are  met.  manufacturing  sites. 
The  Agency  will  deny  an  exemption 
notice  notwithstanding  satisfaction  of 
the  exposure-based  exemption  criteria  if 
EPA  determines  that  the  new  substance 
may  cause  serious  acute  or  chronic 
effects  or  significant  environmental 
effects  under  anticipated  conditions  of 
manufacture,  processing,  distribution  in 
commerce,  use.  and  disposal. 

V.  Economic  Impact 

The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  the  regulation.  In  this 
case,  the  analysis  also  contains 
estimates  for  the  three  additional 
amendments  to  EPA"s  TSCA  section  5 
regulations,  namely  the  Polymer 
Amendment,  the  Procedural 
Amendment,  and  the  Non-5(e) 
Significant  New  Use  Rule  Amendment, 
also  published  today.  Because  these 
regulations  are  amendments  to  current 
regulations,  the  costs  and  benefits  are 
incremental,  estimating  the  effect  of  the 
amendment  with  respect  to  the  current 
regulation. 


The  costs  and  benefits  associated  with 
this  amendment  are  partially  quantified; 
many  of  the  benefits  are  unquantified 
but  are  expected  to  be  of  significant 
importance.  Considering  only  the 
quantified  costs  and  benefits,  there  is  a 
cost  savings  in  most  instances. 
Assuming  either  1.000.  2.000.  or  3,000 
annual  section  5  submissions,  the 
savings  as  compared  to  the  current 
regulation  are  estimated  to  be: 


Annual  Number 
of  Sutxnissions 

Annual  Cost  Savings 
(S  Million) 

Industry 

Government 

1000 

0.2  -  0.4 
0.4  -  0.7 
0.5-1.1 

13-15 

2000 

3000 

2.5-3.1 
3.8  -  4.6 

This  amendment  expands  the  low 
volume  exemption  and  establishes  the 
LoREX  exemption.  Industry  costs 
associated  with  the  amendment  to  the 
low  volume  exemption  are  reporting 
costs  and  delay  costs.  Per  submission 
rep>orting  costs  are  increased  due  to  the 
more  comprehensive  submission 
requirements.  Delay  costs  for  those 
substances  which  qualify  for  the  current 
exemption  are  slightly  higher,  while 
delay  costs  are  significantly  reduced  for 
those  substances  which  currently  must 
submit  a  full  PMN  submission  but 
would  qualify  for  the  new  exemption. 
Delay  costs  are  the  costs  associated  with 
the  delayed  introduction  of  the 
substance  into  the  market  due  to  section 
5  regulations. 

Industry  costs  associated  with  the 
LoREX  exemption  are  also  reporting 
costs  and  delay  costs.  Because  this 
would  be  a  new  exemption,  all  of  the 
submitters  would  have  originally  been 
required  to  submit  a  full  PMN 
submission  and  would  be  required  to 
pay  a  user  fee.  Also,  the  reporting 
requirements  are  only  slightly  more 
than  current  requirements. 

Unquantified  oenefits  associated  with 
this  amendment  include  (1)  increased 
use  of  pollution  prevention  practices  by 
submitters;  (2)  a  greater  emphasis  on  the 
use  of  low  risk  chemicals;  and  (3) 
bringing  LoREX  substance  and  new 
substances  manufactured  between  1.000 
and  10,000  kg  per  year  to  market  more 
quickly.  Regarding  the  third  benefit, 
most  chemical  substances  eligible  for 
the  exemption  will  clear  review  at  least 
60  days  more  quickly  than  if  they  had 
been  submitted  under  a  PMN;  those 
substances  that  would  have  been 
regulated  under  section  5(e)  will  clear 
review,  on  average.  90  to  150  days 
sooner. 

The  Agency's  complete  economic 
analysis  is  available  in  the  public  record 
for  this  rule  (OPPTS-50596B). 


VI.  Finding  of  No  Unreasonable  Risk 

1 .  Statutory  background.  Under 
section  5(h)(4)  of  TSCA,  EPA  is 
authorized  to  exempt  the  manufacturer 
of  any  new  chemical  substance  from  all 
or  part  of  the  requirements  of  section  5 
if  EPA  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  the  substance  will 
not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Section  26(c)  of  TSCA 
provides  that  any  action  authorized 
under  TSCA  for  an  individual  chemical 
substance  may  be  taken  for  a  category  of 
such  substances.  Under  this  regulation, 
EPA  is  exempting  two  categories  of 
chemical  substances:  those  with 
production  volumes  less  than  or  equal 
to  10,000  kilograms/year,  and  those 
with  low  human  exposure  and  low 
release  to  the  environment.  EPA  has 
determined  that  these  are  appropriate 
categories  under  TSCA  sections  6(c)  and 
5(h)(4).  For  each  of  these  categories,  as 
discussed  below,  EPA  has  made  a 
finding  that  new  chemical  stjbstances 
eligible  for  the  exemptions  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment  when 
manufactured,  processed,  used, 
distributed  in  commerce,  or  disposed  of 
under  the  terms  of  the  exemptions, 
including  EPA's  30-day  review. 

The  term  "unreasonable  risk"  is  not 
defined  in  TSCA.  The  legislative 
history,  however,  indicates  that 
unreasonable  risk  involves  the 
balancing  of  the  probability  that  harm 
will  occur  and  the  magnitude  and 
severity  of  that  harm  against  the  effect 
of  the  proposed  regulatory  action  on  the 
availability  to  society  of  the  benefits  of 
the  chemical  substance. 

2.  Risks.  In  making  the  "will  not 
present  an  unreasonable  risk"  finding 
under  TSCA  section  5(h)(4),  EPA  first 
considered  the  risk  posed  by  granting 
each  of  the  exemptions.  Risk  is  the 
combination  of  the  hazard  presented  by 
a  chemical  substance  or  category  of 
chemical  substances  and  the  exposure 
of  humans  or  the  environment  to  the 
substances  or  category.  EPA's 
determination  of  the  reasonableness  of 
risk  involves  a  consideration  of  factors 
such  as  environmental  effects, 
distribution,  and  fate  of  the  chemical 
substance  in  the  environment,  disposal 
methods,  waste  water  treatment,  use  of 
protective  equipment  and  engineering 
controls,  use  patterns,  and  market 
potential  of  the  chemical  substance. 
These  variables  are  difficult  to  quantify 
and  standardize,  thus  EPA  must 
supplement  the  available  data  with  its 
professional  judgment. 


EPA's  determination  that 
manufacture,  processing,  use, 
distribution  in  commerce,  and  disposal 
of  tlrese  two  categories  of  substances 
under  the  terms  of  these  exemptions 
will  not  present  an  unreasonable  risk  of 
injuiry  to  human  health  or  the 
environment  is  based  on  consideration 
of  (i)  the  limitations  on  risk  that  would 
result  from  the  safeguards  built  into  the 
rule,  including  Agency  review;  (ii)  the 
limitations  on  risk  resulting  from  the 
restriction  of  the  exemptions  to  the 
chemical  substances  manufactured  at 
volumes  of  10.000  kg/yr  or  less  and  to 
low  release/low  exposure  chemical 
substances;  (iii)  the  benefits  to  industry 
and  the  public  provided  by  new 
chemical  substances  manufactured 
under  the  exemption;  and  (iv)  the 
benefits  to  the  public  and  the  Agency 
from  the  Agency's  enhanced  ability  to 
utilize  its  limited  resources  on 
reviewing  new  chemical  substances  and 
uses  of  higher  risk  and  concern.  EPA 
recognizes  that,  even  with  the 
safeguards  imposed  by  this  rule,  it  is  not 
ensuring  that  there  will  be  no  risk  from 
new  chemical  substances  manufactured 
under  the  exemption.  The  statute  does 
not  require  zero  risk.  Rather,  it  defines 
unreasonable  risk  as  a  balancing  of  risk 
and  benefit.  Because  of  the  safeguards  in 
the  amended  regulation,  the 
requirement  that  the  provisions  of  the 
approved  exemption  are  binding  on  the 
submitter,  and  the  restricted  nature  of 
the  exemption  categories,  EPA  believes 
that  risks  are  not  likely  to  be  any  greater 
than  if  the  full  PMN  process  were 
completed.  Furthermore,  the  new 
chemical  substances  provide  benefits  to 
industry  and  to  the  public.  These 
benefits  are  an  important  element  in  the 
finding  that  these  substances  will  not 
present  an  unreasonable  risk. 

The  conditions  of  these  exemptions 
are  designed  to  mitigate  risk,  largely  by 
the  use  of:  (i)  the  reviews  conducted  by 
the  Agency  to  assess  whether  the  new 
chemical  substances  may  cause  chronic 
or  acute  human  health  or  environmental 
effects;  and  (ii)  the  binding  nature  of  the 
provisions  of  exemption  notices, 
including  the  controls  placed  on 
exposure  through  worker  protection 
requirements.  For  the  low  volume 
exemption,  EPA  determined  that  risks 
would  generally  be  low  because  low 
production  volume  substances  typically 
are  not  expected  to  result  in  high 
exposure  to  humans  or  the  environment. 
Similarly,  the  eUgibility  criteria  for  the 
LoREX  exemption  directly  limit 
permissible  releases  of  and  exposures  to 
the  exempted  substances.  In  addition  to 
the  general  finding  of  low  release/low 
exposure,  and  therefore  low  risk  for 


these  categories,  the  restrictions  and 
safeguards  built  into  the  exemptions 
will  ensure  that  the  risks  presented  by 
the  exempt  substances  are  low.  For 
example,  worker  protection 
requirements  and  release  restrictions 
imposed  by  the  terms  of  the  exemptions 
will  minimize  exposure,  and  therefore, 
risk. 

a.  EPA  review.  Within  the  30-day 
review  period,  EPA  is  confident  that  it 
can  identify  the  few  new  chemical 
substances  under  these  exemptions  that 
will  pose  potential  risks  which  require 
more  detailed  and  comprehensive 
review.  EPA's  abbreviated  review  plays 
an  important  role  in  the  two  exemptions 
and  in  the  unreasonable  risk  finding. 
EPA  has  lengthened  the  review  period 
from  21  to  30  days  to  ensure  that  staff 
resources  will  be  sufficient  to  review  the 
exemption  notices  under  the  amended 
rule.  Information  to  be  reviewed  include 
production  volume,  hazard  information, 
descriptions  of  the  manufacturing, 
processing,  and  uses,  exposure  controls, 
releases  to  the  environment,  and  certain 
physical/chemical  data  which  EPA  will 
assess  in  making  a  determination  of  risk. 
During  this  period,  the  Agency  will 
have  sufficient  time  to  identify  any 
issues  or  problems  that  will  require 
more  careful  analysis,  such  as  that 
available  in  a  full  PMN  review.  If  EPA 
determines  that  a  new  chemical 
substance  is  not  eligible  for  an 
exemption,  manufacture  will  not  begin. 
The  manufacturer  would  then  be 
required  to  comply  with  TSCA  section 
5(a)(1)  before  the  substance  could  be 
manufactured  for  commercial  purposes 
by  submitting  a  full  PMN  to  the  Agency. 

Despite  the  low  risk  generally 
associated  with  low  volume  and  low 
release/low  exposure  substances,  EPA 
recognizes  that  some  substances  that 
meet  the  general  requirements  for  these 
exemptions,  may  present  risks  that  are 
not  appropriate  for  an  exemption,  thus 
EPA  performs  a  30-day  review  of  each 
exemption  notice  and  can  deny 
individual  exemptions.  For  example,  a 
highly  toxic  chemical  substance  may 
present  an  unreasonable  risk  even  if 
exposure  to  the  substance  is  low. 
Likewise,  a  low  production  volume 
chemical  substance  may  present  an 
unreasonable  risk  if  it  is  hazardous  and 
is  manufactured  or  processed  in  a 
manner  that  would  result  in  high 
human  exposure  or  high  release  to  the 
environment.  Thus,  although  EPA  is 
making  a  general  finding  that  these 
categories  of  new  chemical  substances 
will  not  present  an  unreasonable  risk 
under  the  terms  of  the  exemptions,  EPA 
will  continue  to  evaluate  exemption 
notices  on  a  case-by-case  basis  to 
determine  if  individual  substances 
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should  be  denied  an  exemption  based 
on  the  potential  risks  presented  by  those 
substances.  For  a  further  discussion  of 
how  EPA  will  determine  when  to  deny 
an  exemption,  see  Unit  III.  of  this 
notice. 

b.  New  information  and  EPA 
revocation.  In  addition  to  these 
safeguards,  the  rule  contains  several 
other  provisions  that  further  limit  the 
possibility  that  exempted  substances 
may  present  unreasonable  risks.  Most 
important,  the  rule  establishes 
procedures  for  revocation  of  the 
exemption  if  EPA  later  determines  that 
the  substance  may  cause  serious  acute 
or  chronic  human  effects  or 
environmental  effects.  In  addition,  EPA 
has  the  authority  to  require  documents 
relevant  to  an  exemption  from  the 
manufacturer  (in  addition  to  the 
information  provided  in  the  exemption 
notice),  and  the  manufacturer  would  be 
required  to  submit  promptly  to  EPA  any 
new  data  indicating  that  a  substance  is 
ineligible.  These  provisions  will  ensure 
that  eligibility  for  and  continuation  of 
the  exemption  will  be  determined  on 
the  basis  of  the  best  available 
information,  regardless  of  when  the 
information  becomes  available. 

3.  Benefits.  EPA  believes  that  these 
exemptions  will  allow  many 
manufacturers  to  introduce  new 
chemical  substances  in  commerce  much 
more  rapidly  than  via  the  PMN  process. 
The  time  and  resource  savings  will  also 
benefit  EPA  which  will,  by  utilizing  its 
limited  assets  more  efficiently,  be  able 
to  apply  more  staff  time  to  reviewing 
higher  risk  chemical  substances  and 
uses. 

4.  Pollution  prevention 
considerations.  The  LoREX  exemption 
is  expected  to  further  the  Agency's 
pollution  prevention  efforts  by 
encouraging  development  of 
manufacturing  processes  and 
technologies  which  reduce  chemical 
releases  and  exposures  at  their  source. 
Such  reductions  not  only  limit  potential 
risks  to  people  and  the  environment,  but 
may  also  produce  significant  long-term 
cost  savings  to  industry  through  the 
recapture  and  reuse  of  substances  whicb 
would  otherwise  have  been  released 
into  workplaces  or  the  environment. 

5.  Riskwenefit  balance.  As  discussed 
above,  EPA  has  determined  that  the  risk 
presented  by  exempting  these  two 
categories  of  new  chemical  substances  is 
low.  At  the  same  time,  there  are 
significant  benefits  to  be  achieved  by 
the  exemptions,  which  encourage 
innovation  and  permit  manufacturers  to 
introduce  new  chemical  substances  into 
commerce  more  rapidly.  Thus.  EPA  has 
determined  that,  under  the  terms  of  this 
rule,  the  risks  associated  with  low 


volume  substances  and  low  release/low 
exposure  substances  are  outweighed  by 
the  benefits  to  society  of  exempting 
these  substances  from  full  PMN  review. 

VII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50596B).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  rule.  A 
public  version  of  the  record  is  available 
in  the  TSCA  Nonconfidential 
Information  Center  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  TSCA 
Nonconfidential  Information  Center  is 
located  in  Rm.  NE-B607  (Northeast 
Mall).  401  M  St..  SW.,  Washington.  DC. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51835.  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant")  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  alter  the 
budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  Executive  Order  12866.  it 
has  been  determined  that  this  rule  is  not 
"a  significimt  regulatory  action"  under 
section  3(f)  of  the  Order.  This  action  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  the  Agency 
has  determined  that  this  regulatory 
action  will  not  impose  any  adverse 
economic  impacts  on  small  entities. 
EPA  believes  that,  even  if  all  of  the 
notice  submitters  were  small  firms,  the 
number  of  small  businesses  affected  by 
this  action  will  not  be  substantial.  In 


addition,  since  this  action  will  generally 
reduce  the  existing  burden  and  cost 
imposed  on  notice  submitters,  the 
impact  of  this  action  on  small  entities 
should  be  an  overall  positive  one. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3502  et.  seq.  and  have  been  assigned 
OMB  control  number  2070-0012.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  96  to  116  hours  per  response, 
with  an  average  of  106  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

List  of  Subjects  in  40  CFR  Part  723 

Chemicals.  Environmental  protection, 
Premanufacture  notification.  Hazardous 
materials.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  21.  1995. 

Carol  M.  Browner, 

Administrator. 

Therefore.  40  CFR  chapter  I.  part  723 
is  amended  as  follows: 

PART  723  —  [AMENDED] 

l.The  authority  citation  for  part  723 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604 

2.  By  revising  §723.50  to  read  as 
follows: 

§723.50    Cttemical  substances 
manufactured  in  quantities  of  10,000 
kilograms  or  less  per  year,  and  chemical 
substances  with  low  environmental 
releases  and  human  exposures. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of: 

(i)  Chemical  substances  manufactured 
in  quantities  of  10.000  kilograms  or  less 
per  year. 

(ii)  Chemical  substances  with  low 
environmental  releases  and  human 
exposures. 

(2)  To  manufacture  a  new  chemical 
substance  under  the  terms  of  this 
exemption  a  manufacturer  must: 

(i)  Submit  a  notice  of  intent  to 
manufacture  30  days  before 
manufacture  begins,  as  required  under 
paragraph  (e)  of  this  section. 


(ii)  Comply  with  all  other  provisions 
of  this  section. 

(b)  Definitions.  The  following 
definitions  apply  to  this  subpart. 

(1)  Act  means  the  Toxic  Substances 
Control  Act  (15  U.S.C.  2601  et  seq). 

(2)  Consumer  means  a  private 
individual  who  uses  a  chemical 
substance  or  any  product  containing  the 
chemical  substance  in  or  around  a 
permanent  or  temporary  household  or 
residence,  during  recreation,  or  for  any 
personal  use  or  enjoyment. 

(3)  Environment  has  the  same 
meaning  as  in  section  3  of  the  Act  (IS 
U.S.C.  2602). 

(4)  Environmental  transformation 
product  means  any  chemical  substance 
resulting  from  the  action  of 
environmental  processes  on  a  parent 
compound  that  changes  the  molecular 
identity  of  the  parent  compound. 

(5)  Metabolite  means  a  chemical 
entity  produced  by  one  or  more 
enzymatic  or  nonenzymatic  reactions  as 
a  result  of  exposure  of  an  organism  to 

a  chemical  substance. 

(6)  Serious  acute  effects  means  human 
disease  processes  or  other  adverse 
effects  that  have  short  latency  periods 
for  development,  result  from  short-term 
exposure,  or  are  a  combination  of  these 
factors  and  that  are  likely  to  result  in 
death,  severe  or  prolonged 
incapacitation,  disfigurement,  or  severe 
or  prolonged  loss  of  the  ability  to  use  a 
normal  bodily  or  intellectual  function 
with  a  consequent  impairment  of 
normal  activities. 

(7)  Serious  chronic  effects  means 
human  disease  processes  or  other 
adverse  effects  that  have  long  latency 
periods  for  development,  result  from 
long-term  exposure,  are  long-term 
illnesses,  or  are  a  combination  of  these 
factors  and  that  are  likely  to  result  in 
death,  severe  or  prolonged 
incapacitation,  disfigurement,  or  severe 
or  prolonged  loss  of  the  ability  to  use  a 
normal  bodily  or  intellectual  function 
with  a  consequent  impairment  of 
normal  activities. 

(8)  Significant  environmental  effects 
means: 

(i)  Any  irreversible  damage  to 
biological,  commercial,  or  agricultural 
resources  of  importance  to  society; 

(ii)  Any  reversible  damage  to 
biological,  commercial,  or  agricultiu-al 
resources  of  importance  to  society  if  the 
damage  persists  beyond  a  single 
generation  of  the  damaged  resource  or 
beyond  a  single  year;  or 

(iii)  Any  known  or  reasonably 
anticipated  loss  of  members  of  an 
endangered  or  threatened  species. 
Endangered  or  threatened  species  are 
those  species  identified  as  such  by  the 
Secretary  of  the  Interior  in  accordance 


with  the  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531). 

(9)  Site  means  a  contiguous  property 
unit.  Property  divided  only  by  a  pubUc 
right-of-way  is  one  site.  There  may  be 
more  than  one  manufacturing  plant  on 
a  single  site. 

(10)  The  terms  byproduct.  EPA, 
importer,  impurity,  known  to  or 
reasonably  ascertainable,  manufacture, 
manufacturer,  new  chemical  substance, 
person,  possession  or  control,  and  test 
data  have  the  same  meanings  as  in 
§720.3  of  this  chapter. 

(c)  Exemption  categories.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  this  exemption  applies  to: 

(1)  Any  manufacturer  of  a  new 
chemical  substance  manufactured  in 
quantities  of  10,000  kilograms  or  less 
per  year  under  the  terms  of  this 
exemption. 

(2)  Any  manufacturer  of  a  new 
chemical  substance  satisfying  all  of  the 
following  low  environmental  release 
and  low  human  exposure  eligibility 
criteria: 

(i)  Consumers  and  the  general 
population.  For  exposure  of  consumers 
and  the  general  population  to  the  new 
chemical  substance  during  all 
manufacturing,  processing,  distribution 
in  commerce,  use,  and  disposal  of  the 
substance: 

(A)  No  dermal  exposure. 

(B)  No  inhalation  exposure  (except  as 
described  in  paragraph  (c)(2)(iv)  of  this 
section. 

(C)  Exposure  in  drinking  water  no 
greater  than  a  1  milligram  per  year 
(estimated  average  dosage  resulting  from 
drinking  water  exposure  in  streams  from 
the  maximum  allowable  concentration 
level  from  ambient  surface  water 
releases  established  under  paragraph 
(c)(2)(iii)  of  this  section  or  a  hi^er 
concentration  authorized  by  EPA  under 
paragraph  (c)(2)(iii)  of  this  section). 

(ii)  Workers.  For  exposure  of  workers 
to  the  new  chemical  substance  during 
all  manufacturing,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substance: 

(A)  No  dermal  exposure  (this  criterion 
is  met  if  adequate  dermal  exposure 
controls  are  used  in  accordance  with 
applicable  EPA  guidance). 

(B)  No  inhalation  exposure  (this 
criterion  is  considered  to  be  met  if 
adequate  inhalation  exposure  controls 
are  used  in  accordance  with  applicable 
EPA  guidance). 

(iii)  Ambient  surface  water.  For 
ambient  surface  water  releases,  no 
releases  resulting  in  surface  water 
concentrations  above  1  part  jjer  billion, 
calculated  using  the  methods  prescribed 
in  §§721.90  and  721.91,  unless  EPA  has 
approved  a  higher  surface  water 


concentration  supported  by  relevant  and 
scientifically  valid  data  submitted  to 
EPA  in  a  notice  under  paragraph  (e)  of 
this  section  on  the  substance  or  a  close 
structural  analogue  of  the  substance 
which  demonstrates  that  the  new 
substance  v^ll  not  present  an 
unreasonable  risk  of  injury  to  aquatic 
species  or  human  health  at  the  higher 
concentration. 

(iv)  Incineration.  For  ambient  air 
releases  from  incineration,  no  releases 
of  the  new  chemical  substance  above  1 
microgram  per  cubic  meter  maximum 
annual  average  concentration, 
calculated  using  the  formula: 

(kg/day  of  release  after  treatment) 
multiplied  by  (number  of  release  days  per 
year)  multiplied  by  (9.68  x  10-6)  micrograms 
per  cubic  meter. 

(v)  Land  or  groundwater.  For  releases 
to  land  or  groundwater,  no  releases  to 
groundwater,  to  land,  or  to  a  landfill 
unless  the  manufacturer  has 
demonstrated  to  EPA's  satisfaction  in  a 
notice  under  paragraph  (e)  of  this 
section  that  the  new  substance  has 
negligible  groundwater  migration 
potential. 

(d)  Chemical  substances  that  cannot 
be  manufactured  under  this  exemption. 
A  new  chemical  substance  cannot  be 
manufactured  under  this  section, 
notwithstanding  satisfaction  of  the 
criterion  of  paragraphs  (c)(1)  or  (c)(2)  of 
this  section,  if  EPA  determines,  in 
accordance  with  paragraph  (g)  of  this 
section,  that  the  substance,  any 
reasonably  anticipated  metabolites, 
environmental  transformation  products, 
or  byproducts  of  the  substance,  or  any 
reasonably  anticipated  impurities  in  the 
substance  may  cause,  under  anticipated 
conditions  of  manufacture,  processing, 
distribution  in  commerce,  use.  or 
disposal  of  the  new  chemical  substance: 

(1)  Serious  acute  (lethal  or  sublethal) 
effects. 

(2)  Serious  chronic  (including 
carcinogenic  and  teratogenic)  effects. 

(3)  Significant  environmental  effects, 
(ej  Exemption  notice.  (1)  A 

manufacturer  applying  for  an  exemption 
under  either  paragraph  (c)(1)  or  (c)(2)  of 
this  section  must  submit  an  exemption 
notice  to  the  EPA  at  least  30  days  before 
manufacture  of  the  new  chemical 
substance  begins.  The  notice  must  be 
sent  in  writing  to:  TSCA  Document 
Control  Officer.  (7407).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  The 
date  of  submission  will  be  the  date  on 
which  the  notice  is  received  by  the 
TSCA  Document  Control  Officer.  EPA 
will  acknowledge  the  receipt  of  the 
notice  by  letter.  The  letter  will  identify 
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the  date  on  which  the  review  period 
begins.  The  notice  shall  be  submitted 
using  EPA  Form  No.  7710-25  ('-the 
PMN  form"),  which  may  be  obtained 
from  EPA  by  writing  the  Environmental 
Assistance  Division.  (7408).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC.  20460.  or 
by  calling  the  TSCA  Assistance 
Information  Service  at  (202)  554-1404; 
TDD  (202)  554-0551;  online  service 
modem  (202)  554-5603. 

(2)  The  notice  shall  contain  the 
information  described  below,  pursuant 
to  the  referenced  provisions  of  §720.45. 

(i)  Manufacturer  identity. 

(ii)  Chemical  identity  (§720.45(a)). 

(iii)  Impurities  (§720.45(b)). 

(iv)  Known  synonyms  or  trade  names 
(S720.45(c)). 

(v)  Byproducts  (§720.45(d)). 

(vi)  Production  volume  (§720. 45(e)). 
(A)  Manufacturers  submitting  an 
exemption  application  under  paragraph 
(c)(1)  of  this  section  will  be  assumed  to 
be  manufacturing  at  an  annual 
production  volume  of  10.000  kilograms. 
Manufacturers  who  intend  to 
manufacture  an  exempted  substance  at 
annual  volumes  of  less  than  10.000 
kilograms  and  wish  EPA  to  conduct  its 
risk  assessment  based  upon  such  lesser 
annual  production  level  rather  than  a 
10,000-kilograms  level,  may  so  specify 
by  writing  the  lesser  annual  production 
volume  in  the  appropriate  box  on  the 
PMN  form  and  marking  the  adjacent 
binding  option  box.  Manufacturers  who 
opt  to  specify  annual  production  levels 
below  10.000  kilograms  and  who  mark 
the  production  volume  binding  option 
box  shall  not  manufacture  more  than  the 
specific  annual  amount  of  the  exempted 
substance  unless  a  new  exemption 
notice  for  a  higher  (up  to  10.000  kgs) 
manufacturing  volume  is  submitted  and 
approved  pursuant  to  this  section. 

(B)  Manufacturers  submitting  an 
exemption  under  paragraph  (c)(2)  of  this 
section  shall  list  the  estimated 
maximum  amount  to  be  manufactured 
during  the  first  year  of  production  and 
the  estimated  maximum  amount  to  be 
manufactured  during  any  12-month 
period  during  the  first  3  years  of 
production. 

(vii)  Description  of  intended 
categories  of  use.  (§720.45(f)). 

(viii)  For  manufacturer-controlled 
sites,  the  manufacturer  shall  supply 
identity  of  manufacturing  sites,  process 
descriptions,  and  worker  exposure  and 
environmental  release  information 
(§720.45(g));  for  sites  not  controlled  by 
the  manufacturer,  processing  and  use 
operation  descriptions,  estimated 
number  of  processing  and  use  sites,  and 
worker  exposure/environmental  release 


information  (§720.45(h)).  A 
manufacturer  applying  for  an  exemption 
under  paragraph  (c)(1)  of  this  section 
need  not  provide  information  on  worker 
exposure  and  environmental  release 
referenced  in  paragraphs  (e)(2)(viii)  of 
this  section  if  such  information  is  not 
known  or  not  readily  available  to  the 
manufacturer.  To  assist  in  reporting  this 
information,  manufacturers  may  obtain 
a  copy  of  EPA's  Guidance  for  Reporting 
Occupational  Exposure  and 
Environmental  Release  Information 
under  40  CFR  723.50.  available  from  the 
Environmental  Assistance  Division  at 
the  address  listed  in  paragraph  (e)(1)  of 
this  section.  Where  worker  exposure 
and  environmental  release  information 
is  not  supplied  by  the  manufacturer. 
EPA  will  generally  apply  "bounding 
estimates"  (i.e..  exposure  estimates 
higher  than  those  incurred  by  persons  in 
the  population  with  the  highest 
exposure)  to  account  for  uncertainties  in 
actual  exposure  and  release  scenarios. 

(ix)  Type  and  category  of  notice.  The 
manufacturer  must  clearly  indicate  on 
the  first  page  of  the  PMN  form  that  the 
submission  is  a  "TSCA  section  5(h)(4) 
exemption  notice."  and  must  indicate 
whether  the  notice  is  being  submitted 
under  paragraph  (c)(1)  or  (c)(2)  of  this 
section.  Manufacturers  of  chemical 
substances  that  qualify  for  an  exemption 
under  both  paragraph  (c)(1)  and  (c)(2)  of 
this  section  may  apply  for  either 
exemption,  but  not  both. 

(x)  Test  data  (§720.50). 

(xi)  Certification.  In  addition  to  the 
certifications  required  in  EPA  form 
7710-25,  the  following  certifications 
shall  be  included  in  notices  under  this 
section.  The  manufacturer  must  certify 
that: 

(A)  The  manufacturer  intends  to 
manufacture  or  import  the  new 
chemical  substance  for  commercial 
purposes,  other  than  in  small  quantities 
solely  for  research  and  development, 
under  the  terms  of  this  section. 

(B)  The  manufacturer  is  familiar  with 
the  terms  of  this  section  and  will 
comply  with  those  terms. 

(Cj  The  new  chemical  substance  for 
which  the  notice  is  submitted  meets  all 
applicable  exemption  conditions. 

[D]  For  substances  manufactured 
under  paragraph  (c)(1)  of  this  section, 
the  manufacturer  intends  to  commence 
manufacture  of  the  exempted  substance 
for  commercial  purposes  within  1  year 
of  the  date  of  the  expiration  of  the  30- 
dav  review  period. 

(xii)  Sanitized  copy  of  notice.  (A)  The 
manufacturer  must  make  all  claims  of 
confidentiality  in  accordance  with 
paragraph  (1)  of  this  section.  If  any 
information  is  claimed  confidential,  the 
manufacturer  must  submit  a  second 


copy  of  the  notice,  with  all  information 
claimed  as  confidential  deleted,  in 
accordance  with  paragraph  (1)(3)  of  this 
section. 

(B)  If  the  manufacturer  does  not 
provide  the  second  copy,  the 
submission  will  be  considered 
incomplete. 

(3)  Incomplete  notices.  If  EPA  receives 
a  submission  which  does  not  include  all 
of  the  information  required  under  this 
paragraph  (e)  of  this  section,  the 
submission  will  be  determined  to  be 
incomplete  by  EPA.  When  a  submission 
for  a  new  chemical  substance  has  been 
determined  to  be  incomplete,  a 
manufacturer  reapplying  for  an 
exemption  for  the  new  chemical 
substance  must  submit  a  new  exemption 
notice  containing  all  the  information 
required  under  this  paragraph  (e)  of  this 
section  including  a  certification  page 
containing  an  original  dated  signature; 
partial  submissions  sent  to  EPA  to 
supplement  notices  declared  incomplete 
will  not  be  accepted.  Photocopied  pages 
from  previously  submitted  exemption 
forms  will  be  accepted  provided  that  the 
certifications  page  contains  an  original 
dated  signature. 

(f)  Multiple  exemption  holders.  (1)  A 
manufacturer  who  intends  to 
manufacture  a  substance  for  which  an 
exemption  under  this  section  was 
previously  approved  may  apply  for  an 
exemption  under  paragraph  (c)(1)  or 
(c)(2)  of  this  section;  however,  EPA  will 
not  approve  any  subsequent  exemption 
application  under  paragraph  (c)(1)  of 
this  section  unless  it  can  determine  that 
the  potential  human  exposure  to,  and 
environmental  release  of.  the  new 
chemical  substance  at  the  higher 
aggregate  production  volume  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

(2)(i)  If  EPA  proposes  to  deny  an 
exemption  application  for  a  substance 
for  which  another  manufacturer 
currently  holds  an  exemption,  and  that 
proposed  denial  is  based  exclusively  on 
the  cumulative  human  exposure  or 
environmental  release  of  the  substance 
which  precludes  the  EPA  from 
determining  that  the  subsequent 
applicant's  activities  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment,  the  EPA  will 
notify  the  first  exemption  holder  that  it 
must,  within  21  days  of  its  receipt  of 
EPA's  notice,  either: 

(A)  Provide  a  new  certification  that  it 
has  commenced,  or  that  it  will 
commence,  manufacture  of  the  new 
chemical  substance  under  this  section 
within  1  year  of  the  expiration  of  its 
exemption  review  period;  or 

(B)  withdraw  its  exemption  for  the 
new  chemical  substance. 
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(ii)  If  the  first  exemption  holder  does 
not  respond  to  the  EPA's  notice  under 
paragraph  (f)(2)(i)  of  this  section  within 
the  prescribed  time  period.  EPA  shall 
issue  a  notice  of  ineligibility  to  the  first 
exemption  holder  under  the  provisions 
of  paragraph  (h)(2)  of  this  section. 

(g)  Review  period.  (1)  EPA  will  review 
the  notice  submitted  under  paragraph 
(e)  of  this  section  to  determine  whether 
manufacture  of  the  new  chemical 
substance  is  eligible  for  the  exemption. 
The  review  period  will  end  30  days  after 
receipt  of  the  notice  by  the  TSCA 
Document  Control  Officer.  To  provide 
additional  time  to  address  any 
uru^solved  issues  concerning  an 
exemption  application,  the  exemption 
applicant  may,  at  any  time  during  the 
review  period,  request  a  suspension  of 
the  review  period  pursuant  to  the 
provisions  of  §720. 75(b)  of  this  chapter. 

(2)  Upon  expiration  of  the  30-day 
review  period,  if  EPA  has  taken  no 
action,  the  manufacturer  may  consider 
its  exemption  approved  and  begin  to 
manufacture  the  new  chemical 
substance  under  the  terms  described  in 
its  notice  and  in  this  section. 

(h)  Notice  of  ineligibility — (1)  During 
the  review  period.  If  the  EPA  determines 
during  the  review  period  that 
manufacture  of  the  new  chemical 
substance  does  not  meet  the  terms  of 
this  section  or  that  there  are  issues 
concerning  toxicity  or  exposure  that 
require  further  review  which  cannot  be 
accomplished  within  the  30-day  review 
period,  EPA  will  notify  the 
manufacturer  by  telephone  that  the 
substance  is  not  eligible.  This  telephone 
notification  will  subsequently  be 
confirmed  by  certified  letter  that 
identifies  the  reasons  for  the 
ineligibility  determination.  The 
manufacturer  may  not  begin 
manufacture  of  the  new  chemical 
substance  without  complying  with 
section  5(a)(1)  of  the  Act  or  submitting 
a  new  notice  under  paragraph  (e)  of  this 
section  that  satisfies  EPA's  concerns. 

(2)  After  the  review  period.  (i)(A)  If  at 
any  time  after  the  review  period 
specified  in  paragraph  (g)  of  this  section 
the  Assistant  Administrator  for  the 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  ("the  Assistant 
Administrator")  makes  a  preliminary 
determination  that  manufacture  of  the 
new  chemical  substance  does  not  meet 
the  terms  of  this  section,  the  Assistant 
Administrator  will  notify  the 
manufacturer  by  certified  letter  that  EPA 
believes  that  the  new  chemical 
substance  does  not  meet  the  terms  of  the 
section. 

(B)  The  manufacturer  may  continue  to 
manufacture,  process,  distribute  in 
commerce,  and  use  the  substance  after 


receiving  the  notice  under  paragraph 
(h)(2)(i)(A)  of  this  section  if  the 
manufacturer  was  manufacturing, 
processing,  distributing  in  commerce,  or 
using  the  substance  at  the  time  of  the 
notification  and  if  the  manufacturer 
submits  objections  or  an  explanation 
under  paragraph  (h)(2)(ii)  of  this 
section.  Manufacturers  not 
manufacturing,  processing,  distributing 
in  conunerce,  or  using  the  substance  at 
the  time  of  the  notification  may  not 
begin  manufacture  until  EPA  makes  its 
final  determination  under  paragraph 
(h)(2)(iii)  of  this  section. 

(ii)  A  manufacturer  who  has  received 
notice  under  paragraph  (h)(2)(i)(A)  of 
this  section  may  submit,  within  15  days 
of  receipt  of  vmtten  notification, 
detailed  objections  to  the  determination' 
or  an  explanation  of  its  diligence  and 
good  faith  e^orts  in  attempting  to 
comply  with  the  terms  of  this  section. 

(iii)  The  Assistant  Administrator  will 
consider  any  objections  or  explanation 
submitted  under  paragraph  (h)(2)(ii)  of 
this  section  and  will  make  a  final 
determination.  The  Assistant 
Administrator  will  notify  the 
manufacturer  of  the  final  determination 
by  telephone  within  15  days  of  receipt 
of  the  objections  or  explanation,  and 
subsequently  by  certified  letter. 

(iv)  If  the  Assistant  Administrator 
determines  that  manufacture  of  the  new 
chemical  substance  meets  the  terms  of 
this  section,  the  manufacturer  may 
continue  or  resume  manufacture, 
processing,  distribution  in  commerce, 
and  use  in  accordance  with  the  terms  of 
this  section. 

(v)  If  the  Assistant  Administrator 
determines  that  manufacture  of  the  new 
chemical  substance  does  not  meet  the 
terms  of  this  section  and  that  the 
manufacturer  did  not  act  with  due 
diligence  and  in  good  faith  to  meet  the 
terms  of  this  section,  the  manufacturer 
must  cease  any  continuing  manufacture, 
processing,  distribution  in  commerce, 
and  use  of  the  new  chemical  substance 
within  7  days  of  the  written  notification 
under  paragraph  (h)(2)(iii)  of  this 
section.  The  manufacturer  may  not 
resume  manufacture,  processing, 
distribution  in  commerce,  and  use  of  the 
new  chemical  substance  imtil  it  submits 
a  notice  under  section  5(a)(1)  of  the  Act 
and  part  720  of  this  chapter  and  the 
notice  review  period  has  ended. 

(vi)  If  the  Assistant  Administrator 
determines  that  manufacture  of  the  new 
chemical  substance  does  not  meet  the 
terms  of  this  section  and  that  the 
manufacturer  acted  with  due  diligence 
and  in  good  faith  to  meet  the  terms  of 
this  section,  the  manufacturer  may 
continue  manufacture,  processing. 


distribution  in  commerce,  and  use  of  the 
new  chemical  substance  if: 

(A)  It  was  actually  manufacturing, 
processing,  distributing  in  commerce,  or 
using  the  chemical  substance  at  the  time 
it  received  the  notification  specified  in 
paragraph  (h)(2)(i)(A)  of  this  section. 

(B)  It  submits  a  notice  on  the  new 
chemical  substance  under  section 
5(a)(1)  of  the  Act  and  part  720  of  this 
chapter  within  15  days  of  receipt  of  the 
written  notification  under  paragraph 
(h)(2)(iii)  of  this  section.  Such 
manufacture,  processing,  distribution  in 
commerce,  and  use  may  continue  unless 
EPA  takes  action  under  section  5(e)  or 
5(f)  of  the  Act. 

(3)  Action  under  this  paragraph  does 
not  preclude  action  under  sections  7, 
15,  16,  or  17  of  the  Act. 

(i)  Additional  information.  If  the 
manufacturer  of  a  new  chemical 
substance  under  the  terms  of  this 
exemption  obtains  test  data  or  other 
information  indicating  that  the  new 
chemical  substance  may  not  qualify 
under  terms  of  this  section,  the 
manufacturer  must  submit  these  data  or 
information  to  EPA  within  15  working 
days  of  receipt  of  the  information.  If, 
during  the  notice  review  period 
specified  in  paragraph  (g)  of  this 
section,  the  submitter  obtains 
possession,  control,  or  knowledge  of 
new  information  that  materially  adds  to, 
changes,  or  otherwise  makes 
significantly  more  complete  the 
information  included  in  the  notice,  the 
submitter  must  send  that  information  to 
the  address  listed  on  the  notice  form 
within  10  days  of  receiving  the  new 
information,  but  no  later  than  5  days 
before  the  end  of  the  notice  review 
period.  The  new  submission  must 
clearly  identify  the  submitter  and  the 
exemption  notice  to  which  the  new 
information  is  related.  If  the  new 
information  becomes  available  during 
the  last  5  days  of  the  notice  review 
period,  the  submitter  must  immediately 
inform  its  EPA  contact  for  that  notice  hy 
telephone. 

(j)  Changes  in  manufacturing  site,  use, 
human  exposure  and  environmental 
release  controls,  and  certain 
manufacturing  volumes.  (1)  Except  as 
provided  in  paragraph  (j)(6)  of  this 
section,  chemical  substances 
manufactured  under  this  section  must 
be  manufactured  at  the  site  or  sites 
described,  for  the  uses  described,  and 
under  the  human  exposure  and 
environmental  release  controls 
described  in  the  exemption  notice  under 
paragraph  (e)  of  this  section. 

(2)  Wnere  the  manufacturer  lists  a 
specific  physical  form  in" which  the  new 
chemical  substance  will  be 
manufactured,  processed,  and/or  used. 
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the  manufacturer  must  continue 
manufacturing,  processing,  and/or  using 
the  new  chemical  substance  in  either 
the  same  physical  form  described  in  the 
notice  under  paragraph  (e),  or  in  a 
physical  form  which  will  not  increase 
the  human  exposure  to  or 
environmental  release  of  the  new 
chemical  substance  over  those 
exposures  or  releases  resulting  from  the 
specified  physical  form  (e.g.,  a 
manufacturer  which  specifles  that  the 
new  chemical  substance  will  be 
produced  in  a  non-volatile  liquid  form 
generally  may  not  change  to  a  respirable 
powder  form). 

(3)  The  aiuiual  production  volume  of 
chemical  substances  manufactured 
under  paragraph  (c)(1)  of  this  section  for 
which  the  manufacturer  designated  a 
binding  annual  production  volume 
pursuant  to  paragraph  (e)(2)(vi)  of  this 
section  must  not  exceed  that  designated 
volume. 

(4)  Any  person  who  manufactures  a 
new  chemical  substance  under 
paragraph  (c)(1)  or  (c)(2)  of  this  section 
must  comply  with  the  provisions  of  this 
section,  including  submission  of  a  new 
notice  under  paragraph  (e)  of  this 
section,  before: 

(i)  Manufacturing  the  new  chemical 
substance  at  a  site  that  was  not 
approved  in  a  previous  exemption 
notice  for  the  substance,  except  as 
provided  in  paragraph  (j)(6)  of  this 
section. 

(ii)  Manufacturing  the  new  chemical 
substance  for  a  use  that  was  not 
approved  in  a  previous  exemption 
notice  for  the  substance. 

(iii)  Manufacturing  the  new  chemical 
substance  without  employing  the 
human  exposure  and  environmental 
release  controls  approved  in  a  previous 
exemption  notice  for  the  substance. 

(iv)  Manufacturing  the  new  chemical 
substance  in  a  physical  form  different 
than  that  physical  form  approved  in  a 
previous  exemption  notice  for  the 
substance  and  which  form  may  increase 
the  human  exposure  to,  or 
envirorihiental  release  of,  the  new 
chemical  substance  over  those 
exposures  or  releases  resulting  h-om  the 
physical  form  approved  in  the  previous 
notice. 

(v)  Manufacturing  the  chemical 
substance  in  annual  production 
volumes  above  any  volume  designated 
by  the  manufacturer  as  binding  under 
paragraph  (e)(2)(vi)  of  this  section  in  a 
previous  exemption  notice  for  the 
substance^. 

(5)  In  an  exemption  notice  informing 
EPA  of  a  change  in  site,  use.  or  worker 
protection,  or  environmental  release 
controls,  the  manufacturer  is  not 
required  to  provide  all  of  the  same 


information  submitted  to  EPA  in  a 
previous  exemption  notice  for  that 
chemical  substance.  The  new  exemption 
notice,  however,  must  indicate  the 
identity  of  the  new  chemical  substance: 
the  manufacturer's  name:  the  name  and 
telephone  number  of  a  technical 
contact:  and  location  of  the  new  site, 
new  worker  protection  or  environmental 
release  controls,  and  new  use 
information.  The  notice  must  also 
include  the  EPA-designated  exemption 
number  assigned  to  the  previous  notice 
and  a  new  certification  by  the 
manufacturer,  as  described  in  paragraph 
(e)(2)(xi)  of  this  section. 

(6)(i)  A  manufacturer  may,  without 
submitting  a  new  notice,  manufacture 
.the  new  chemical  substance  at  a  site  not 
listed  in  its  exemption  application 
under  the  following  conditions: 

(A)  the  magnitude,  frequency,  and 
duration  of  exposure  of  individual 
workers  to  the  new  chemical  substance 
at  the  new  manufacturing  site  is  equal 
to,  or  less  than,  the  magnitude, 
frequency,  and  duration  of  exposure  of 
the  individual  workers  to  the  new 
chemical  substance  at  the 
manufacturing  site  for  which  the  EPA 
performed  its  original  risk-assessment 
pursuant  to  the  original  exemption 
notice:  and 

(B)  Either  (I)  at  the  new 
manufacturing  site,  the  manufacturer 
does  not  release  to  surface  waters  any  of 
the  new  chemical  substance,  or  any 
waste  stretuns  containing  the  new 
chemical  substance:  or  [2]  at  the  new 
manufacturing  site,  the  manufacturer 
maintains  surface  water  concentrations 
of  the  chemical  substance,  resulting 
from  direct  or  indirect  discharges  from 
the  manufacturing  site,  at  or  below  1 
part  per  billion,  or  at  or  below  an 
alternative  concentration  level  approved 
by  the  Agency  in  writing  or  under  the 
procedures  described  in  paragraph 
(c)(2)(iii)  of  this  section,  using  the  water 
concentration  calculation  method 
described  at  §§721.90  and  721.91. 

(ii)  The  manufacturer  shall  notify  EPA 
of  any  new  manufacturing  site  no  later 
than  30  days  after  the  commencement  of 
manufacture  of  the  new  chemical 
substance  under  the  exemption  at  the 
new  manufacturing  site  as  follows: 

(A)  The  notification  must  contain  the 
EPA-designated  exemption  number  to 
which  the  notification  appUes, 
manufacturer  identity,  the  street  address 
of  the  new  manufacturing  site,  the  date 
on  which  manufacture  commenced  at 
the  new  site,  the  name  and  telephone 
number  of  a  technical  contact  at  the  new 
site,  any  claim  of  confidentiality,  and  a 
statement  that  the  notification  is  an 
amendment  to  the  original  exemption 


application  under  the  terms  of  this 
section. 

(B)  The  notification  may  be  submitted 
on  EPA  form  7710-56  "Notice  of 
Commencement  of  Manufacture;" 
however,  the  manufacturer  must  add  the 
statement  required  under  paragraph 
(j)(6)(ii)(A)  of  this  section  that  the 
notification  is  an  amendment  to  the 
original  exemption. 

(C)  The  notification  must  contain  an 
original  signature  of  an  authorized 
official  of  the  manufacturer. 

(k)  Customer  notification.  (1) 
Manufacturers  of  new  chemical 
substances  described  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  must 
notify  processors  and  industrial  users 
that  the  substance  can  be  used  only  for 
the  uses  specified  in  the  exemption 
notice  at  paragraph  (e)  of  this  section. 
The  manufacturer  must  also  inform 
processors  and  industrial  users  of  any 
controls  specified  in  the  exemption 
notice.  The  manufacturer  may  notify 
processors  and  industrial  users  by 
means  of  a  container  labeling  system, 
written  notification,  or  any  other 
method  that  adequately  informs  them  of 
use  restrictions  or  controls. 

(2)  A  manufacturer  of  a  new  chemical 
substance  described  in  paragraph  (c)(2) 
of  this  section  may  distribute  the 
chemical  substance  only  to  other 
persons  who  agree  in  writing  to  not 
lUrther  distribute  the  substance  until  it 
has  been  reacted,  incorporated  into  an 
article,  or  otherwise  rendered  into  a 
physicaljorm  or  state  in  which 
environmental  releases  and  human 
exposures  above  the  eligibility  criteria 
in  paragraph  (c)(2)  of  this  section  are  not 
likely  to  occur. 

(3)  If  the  manufacturer  learns  that  a 
direct  or  indirect  customer  is  processing 
or  using  the  new  substance  in  violation 
of  use  restrictions  or  without  imposing 
prescribed  worker  protection  or 
environmental  release  controls,  the 
manufacturer  must  cease  distribution  of 
the  substance  to  the  customer  or  the 
customer's  supplier  immediately  unless 
the  manufacturer  is  able  to  document 
each  of  the  following: 

(i)  That  the  manufacturer  has,  within 
5  working  days,  notified  the  customer  in 
writing  that  the  customer  has  failed  to 
comply  with  the  conditions  specified  in 
this  section  and  the- exemption  notice 
under  paragraph  (e)  of  this  section. 

(ii)  That,  within  15  working  days  of 
notifying  the  customer  of  the 
noncomplifmce,  the  manufacturer 
received  from  the  customer,  in  writing, 
a  statement  of  assurance  that  the 
customer  is  aware  of  the  terms  of  this 
section  and  the  exemption  notice  and 
will  comply  with  those  terms. 


(4)  If,  after  receiving  a  statement  of 
assurance  from  a  customer  under 
paragraph  (k)(3)(ii)  of  this  section,  the 
manufacturer  obtains  knowledge  that 
the  customer  has  again  failed  to  comply 
with  any  of  the  conditions  specified  in 
this  section  or  the  exemption  notice,  the 
manufacturer  shall  cease  supplying  the 
new  chemical  substance  to  that 
customer  and  shall  report  the  failure  to 
comply  to  EPA  within  15  days  of 
obtaining  this  knowledge.  Within  30 
days  of  its  receipt  of  the  report,  EPA 
will  notify  the  manufacturer  whether, 
and  under  what  conditions,  distribution 
of  the  chemical  substance  to  the 
customer  may  resume. 

(I)  Confidentiality.  (1)  If  the 
manufacturer  submits  information  to 
EPA  under  this  section  which  the 
manufacturer  claims  to  be  confidential 
business  information,  the  manufacturer 
must  clearly  identify  the  information  at 
the  time  of  submission  to  EPA  by 
bracketing,  circling,  or  underlining  it 
and  stamping  it  with  "CONFIDENTIAL" 
or  some  other  appropriate  designation. 
Any  information  so  identified  will  be 
treated  in  accordance  with  the 
procedures  in  part  2  of  this  chapter.  Any 
information  not  claimed  confidential  at 
the  time  of  submission  may  be  made 
available  to  the  public  without  further 
notice. 

(2)(i)  Any  person  who  asserts  a  claim 
of  confidentiality  for  chemical  identity 
under  this  paragraph  (1)  must  provide  a 
generic  chemical  name  that  is  only  as 
generic  as  necessary  to  protect  the 
confidential  chemical  identity  of  the 
particular  chemical  substance.  The 
name  should  reveal  the  specific 
chemical  identity  to  the  maximum 
extent  possible. 

(ii)  The  generic  name  provided  by  the 
manufacturer  will  be  subject  to  EPA 


review  and  approval  in  accordsmce  with 
the  procedures  specified  in 
§720.85(b)(6)  of  this  chapter.  The 
generic  name  provided  by  the  submitter 
or  an  alternative  selected  by  EPA  under 
these  procedures  will  be  placed  on  a 
public  list  of  substances  exempt  under 
this  section. 

(3)  If  any  information  is  claimed 
confidential,  the  manufacturer  must 
submit  a  second  copy  of  the  notice  with 
all  information  claimed  as  confidential 
deleted.  EPA  will  place  the  second  copy 
in  the  public  file. 

(m)  Exemptions  granted  under 
superseded  regulations.  Manufacturers 
holding  exemptions  granted  under  the 
superseded  requirements  of  this  section 
(as  in  effect  on  May  26,  1995)  shall 
either  continue  to  comply  with  those 
requirements  (including  the  production 
volume  limit)  or  apply  for  a  new 
exemption  pursuant  to  this  section.  EPA 
will  not  accept  requests  to  amend 
exemptions  granted  under  the 
superseded  requirements; 
manufacturers  wishing  to  amend  such 
exemptions  must  submit  a  new 
exemption  under  paragraph  (e)  of  this 
section.  If  a  new  exemption  for  a  new 
chemical  substance  is  granted  under 
this  exemption  to  the  manufacturer 
holding  an  exemption  under  the 
superseded  requirements,  the 
exemption  under  the  superseded 
requirements  for  such  substance  shall  be 
void. 

(n)  Recordkeeping.  (1)  A  manufacturer 
of  a  new  chemical  substance  under 
paragraph  (c)  of  this  section  must 
maintain  the  records  described  in  this 
paragraph  at  the  manufacturing  site  or 
site  of  importation  for  a  period  of  5 
years  after  date  of  their  preparation. 

(2)  The  records  must  include  the 
following  to  demonstrate  compliance 
with  this  section: 


(i)  Records  of  annual  production 
volume  and  import  volume; 

(ii)  Records  documenting  complaince 
with  the  applicable  requirements  and 
restrictions  of  paragraphs  (c),  (e),  (f),  (h), 
(i),  (j),  and  (k)  of  this  section. 

(3)  Any  f)erson  who  manufactures  a 
new  chemical  substance  under  the 
terms  of  this  section  must,  upon  request 
of  a  duly  designated  representative  of 
EPA,  permit  such  person  at  all 
reasonable  times  to  have  access  to  and  . 
to  copy  records  kept  under  paragraph 
(n)(2)  of  this  section. 

(4)  The  manufacturer  must  submit  the 
records  listed  in  paragraph  (n)(2)  of  this 
section  to  EPA  upon  written  request. 
Manufacturers  must  provide  these 
records  within  15  working  days  of 
receipt  of  such  request. 

(o)  Compliance  .  (1)  Failure  to  comply 
with  any  provision  of  this  section  is  a 
violation  of  section  15  of  the  Act  (15 
U.S.C.  2614). 

(2)  Submitting  materially  misleading 
or  false  information  in  connection  with 
the  requirements  of  any  provision  of 
this  section  is  a  violation  of  this  section 
and  therefore  a  violation  of  section  15 
ofthe  Act  (15  U.S.C.  2614). 

(3)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section 
16  ofthe  Act  (15  U.S.C.  2615)  for  each 
violation. 

(4)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a  chemical 
substance  in  violation  of  this  section,  or 
act  to  seize  any  chemical  substance 
manufactured  or  processed  in  violation 
of  this  section,  or  take  other  action 
under  the  authority  of  section  7  of  the 
Act  (15  U.S.C.  2606)  or  section  17  of  the 
Act  (15  U.S.C.  1616). 

(FR  Doc.  95-7711  Filed  3-24-95;  3:32  pm| 
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DEPARTMENT  OF  LABOR 

29  CFR  Part  270 
RIN  1294-AA13 

Office  of  ttie  American  Workplace; 
Permanent  Replacement  of  Lawfully 
Striking  Employees  by  Federal 
Contractors 

AGENCY:  Office  of  the  American 

Workplace,  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  sets  forth  proposed 
regulations  for  implementing  Executive 
Order  12954.  which  was  signed  by 
President  Clinton  on  March  8,  1995  and 
became  effective  on  that  date,  and  was 
published  in  the  Fe^ral  Register  on 
March  10.  1995.  Executive  Order  12954 
provides  that  in  procuring  goods  and 
services,  in  order  to  ensure  the 
economical  and  efficient  administration 
and  completion  of  contracts,  federal 
contracting  agencies  shall  not  contract 
with  employers  that  permanently 
replace  lawfully  striking  employees. 
DATES:  Interested  parties  may  submit 
written  comments  on  this  proposal  by 
April  28.  1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Office  of  the 
American  Workplace,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Room  S-2203,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Smith,  Special  Assistant  to 
the  Deputy  Secretary,  Office  of  the 
American  Workplace,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Room  S-2203,  Washington,  DC  20210, 
(202)  219-6045.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  On  March 
8.  1995,  President  Clinton  signed 
Executive  Order  12954,  "Ensuring  the 
Economical  and  Efficient 
Administration  and  Completion  of 
Federal  Government  Contracts."  In  the 
Order,  the  President  makes  the  finding 
that  economy  and  efficiency  in 
procurement  are  generally  advanced  by 
contracting  with  employers  that  do  not 
permanently  replace  lawfully  striking 
employees.  That  is,  the  permanent 
replacement  of  strikers  can  adversely 
affect  a  contractor's  ability  to  reliably 
provide  high  quality  goods  and  services, 
thereby  adversely  affecting  the  Federal 
Government's  economy,  efficiency,  and 
cost  of  operations.  The  Order  then  states 
that  "(ijt  is  the  policy  of  the  executive 
branch  in  procuring  goods  and  services 
that,  to  ensure  the  economical  and 
efficient  administration  and  completion 
of  Federal  Government  contracts. 


contracting  agencies  shall  not  contract 
with  employers  that  permanently 
replace  lawfully  striking  employees." 
The  Order  further  states  that  all 
discretion  under  the  Order  is  to  be 
exercised  in  accordance  with  this 
policy. 

The  Order  then  establishes  a  flexible 
mechanism,  based  on  case-by-case 
determinations,  designed  to  ensure 
economy  and  efficiency  in  government 
procurement  involving  contractors  that 
have  permanently  replaced  lawfully 
striking  employees.  Under  the  Order, 
the  Secretary  of  Labor  is  authorized -to 
conduct  investigations,  either  on  the 
basis  of  a  complaint  or  on  his  or  her 
own  initiative,  and  to  hold,  hearings  as 
he  or  she  deems  advisable  in  order  to 
determine  whether  an  organizational 
unit  of  a  federal  contractor  has 
permanently  replaced  lawfully  striking 
employees. 

If  the  Secretary  finds  that  an 
organizational  unit  of  a  federal 
contractor  has  permanently  replaced 
lawfully  striking  employees,  he  or  she 
may  exercise  either  or  both  of  two 
options.  First,  he  or  she  may  find  that 
existing  contracts  should  be  terminated 
for  convenience;  the  head  of  the 
contracting  agency  may  object  to  that 
finding  in  writing  and  the  termination 
for  convenience  shall  not  be  issued. 

Second,  the  Secretary  may  find  that  it 
is  appropriate  to  debar  the  employer 
from  future  contracts  and  renewal  of 
existing  contracts  until  the  labor  dispute 
is  resolved.  However,  a  contracting 
agency  may  enter  into  a  contract  with 
the  employer  if  there  is  a  compelling 
reason  to  do  so. 

The  Secretary  has  delegated  his 
authority  under  the  Order  to  the 
Assistant  Secretary  for  the  American 
Workplace  in  Secretary's  Order  No.  2- 
95,  signed  on  March  8,  1995,  and 
published  in  the  Federal  Register  on 
March  13, 1995,  60  FR  13602. 

Administrative  Notices 

A.  Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  rule  is  a  significant 
regulatory  action  as  defined  in  section 
3(0  of  Executive  Order  12866.  The 
Department  is  issuing  this  rule  in 
conformance  with  that  Executive  Order. 
The  Department  has  determined  that  the 
potential  benefits  of  this  regulatory 
action  outweigh  the  potential  costs,  and 
that  the  rule  promotes  the  President's 
priorities.  This  rule  does  not  meet  the 
criteria  of  section  3(f)(1)  of  Executive 
Order  12866  and,  therefore,  the 
information  in  section  6(a)(3)(C)  of  that 
Executive  Order  is  not  required.  This 


rule  has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Regulatory  Flexibility  Act 

The  Agency  Head  has  certified  that 
this  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  for  purposes  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  29  CFR  Part  270 

Administrative  practice  and 
procedure;  Government  contracts; 
Federal  contractors  and  subcontractors. 

Signed  at  Washington.  D.C.,  this  24th  day 
of  March,  1995. 
Charles  L.  Smith, 
Special  Assistant  to  the  Deputy  Secretary. 

Accordingly,  it  is  proposed  to  amend 
29  CFR  Chapter  II  by  adding  a  new  Part 
270  as  set  forth  below. 

PART  270— OBLIGATIONS  OF 
FEDERAL  CONTRACTING  AGENCIES: 
PERMANENT  REPLACEMENT  OF 
LAWFULLY  STRIKING  EMPLOYEES 

Subpart  A — Preliminary  Matters 

Sec. 

270.1  Defmitions. 

270.2  Statement  of  policy. 

Subpart  B — Enforcement 

270.10  Complaints. 

270.11  Investigations. 

270.12  Findings  by  the  Assistant  Secretary. 

270.13  Hearings. 

270.14  Termination  of  contract  for 
convenience. 

270.15  Debarment. 

270.16  Determination  of  resolution  of  labor 
dispute. 

Subpart  C — Ancillary  Matters 

270.20  Cooperation  with  the  Assistant 
Secretary. 

270.21  Rulings  and  interpretations. 

270.22  Delegation  of  authority  by  the 
Secretary. 

270.23  General. 

Authority:  Executive  Order  No.  12954,  60 
FR  13023,  March  10,  1995;  Secretary's  Order 
No.  2-95.  60  FR  13602,  March  13,  1995. 

Subpart  A — Preliminary  Matters 

§270.1     Definitions. 

(a)  Affiliates  means  business 
concerns,  organizations,  or  individuals 
among  which,  directly  or  indirectly,  . 
either  one  controls  or  has  the  power  to 
control  the  other,  or  a  third  party 
controls  or  has  the  power  to  control 
both.  Indicia  of  control  include,  but  are 
not  limited  to,  interlocking  management 


or  ownership,  identity  of  interest  among 
family  members,  shared  facilities  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  following 
the  debarment,  suspension,  or  proposed 
debarment  of  a  contractor  which  has  the 
same  or  similar  management, 
ownership,  or  principal  employees  as 
^    the  contractor  that  was  debarred, 

suspended,  or  proposed  for  debarment. 

(b)  Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for  the 
American  Workplace. 

(c)  Contract  means  a  mutually  binding 
agreement  between  the  Government  as  a 
buyer,  represented  by  a  contracting 
agency,  and  a  seller,  where  the  seller 
agrees  to  furnish  supplies  or  services 
(including  construction)  and  the 
Government  agrees  to  pay  for  them.  It 
includes  job  orders  or  task  orders  issued 
under  basic  ordering  agreements;  letter 
contracts;  orders,  such  as  purchase 
orders  under  which  the  contract 
becomes  effective  by  written  acceptance 
or  performance;  and  bilateral 
modifications  to  a  contract,  which 
increase  the  supplies  or  services  to  be 
delivered  under  the  contract.  For 
purposes  of  this  part  a  contract  is 
Hmited  to  agreements  in  which  the 
Government  agrees  to  pay  an  amount  in 
excess  of  the  Simplified  Acquisition 
Threshold  of  $100,000  specified  in 
section  4(1 1)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
403(11).  The  term  "contract"  does  not 
include  agreements  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee. 

(d)  Contracting  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch  of 
the  Government,  including  any  wholly 
owned  Government  corporation. 

(e)  Contractor  means  a  prime 
contractor. 

(f)  Department  means  the  U.S. 
Department  of  Labor. 

(g)  Deputy  Assistant  Secretarymeans 
the  Deputy  Assistant  Secretary  for 
Labor-Management  Programs,  Office  of 
the  American  Workplace,  U.S. 
Department  of  Labor. 

(h)  Employee  includes  any  employee 
of  an  employer,  and  includes  any 
individual  whose  work  has  ceased  as  a 
consequence  of.  or  in  connection  with, 
any  current  labor  dispute  or  because  of 
any  unfair  labor  practice,  but  does  not 
include  any  individual  having  the  status 
of  an  independent  contractor  or  any 
individual  employed  as  a  supervisor. 

(i)  Government  means  the  government 
of  the  United  States  of  America. 

(j)  Labor  dispute  includes  any 
controversy  concerning  terms,  tenure,  or 
conditions  of  employment,  or 
concerning  the  association  or 


representation  of  persons  in  negotiating, 
fixing,  maintaining,  changing,  or 
seeking  to  arrange  terms  or  conditions  of 
employment,  regardless  of  whether  the 
disputants  stand  in  the  proximate 
relation  of  employer  and  employee. 

(k)  Lawfully  striking  employee  means 
an  employee  who  is  engaged  in  a  strike 
that  has  not  been  finally  adjudicated  to 
be  unlawful  under  any  applicable 
federal,  state,  or  local  law. 

(1)  Order  means  Executive  Order 
12954,  dated  March  8,  1995  (60  FR 
13023,  March  10,  1995). 

(m)  Organizational  unit  of  a  federal 
contractor  includes: 

(1)  A  division  or  other  organizational 
element  of  a  person  that  is  responsible 
as  the  prime  contractor  for  performing  a 
contract,  and  (2)  Any  other  affiliate  of 
the  person  that  could  provide  the  goods 
or  services  required  to  be  provided 
imder  the  contract. 

(n)  Permanently  replaced,  when  used 
in  connection  with  a  lawfully  striking 
employee,  means  that  during  a  lawful 
strike  the  employer  has  placed  an 
individual  in  the  lawfully  striking 
employee's  position,  and  the  striking 
employee  does  not  have  an 
unconditional  right  to  reinstatement. 

(o)  Person  means  any  natural  person, 
corporation,  partnership  or  joint 
venture,  unincorporated  association, 
state  or  local  government,  and  any 
agency,  instrumentality,  or  subdivision 
of  such  a  government. 

(p)  Prime  contractor  means  any 
person  holding  a  contract  with  a 
contracting  agency. 

(q)  Secretary  means  the  Secretary  of 
Labor.  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

§  270.2    Statement  of  Policy. 

(a)  It  is  the  policy  of  the  Executive 
Branch  of  the  Federal  Government  that 
in  procuring  goods  and  services,  in 
order  to  ensure  the  economical  and 
efficient  administration  and  completion 
of  contracts,  contracting  agencies  shall 
not  contract  with  employers  that 
permanently  replace  lawfully  striking 
employees. 

(b)  All  discretion  under  the  Order  and 
this  part  shall  be  exercised  consistent 
with  this  policy. 

(c)  The  Order  and  this  part  apply  only 
to  contracts  in  excess  of  the  Simplified 
Acquisition  Threshold  of  $100,000 
estabhshed  in  section  4(11)  of  the  Office 
of  Federal  Procurement  Policy  Act,  41 
U.S.C.  403(11). 

Subpart  B — Enforcement 

§270.10    Complaints. 

(a)  Complaints  may  be  filed  by  an 
employee  of  an  organizational  unit  of  a 


federal  contractor,  or  his  or  her 
representative,  alleging  that  the 
organizational  unit  has  permanently 
replaced  lawfully  striking  employees. 
All  complaints  should  be  filed  with  the 
Deputy  Assistant  Secretary  for  Labor- 
Management  Programs,  Office  of  the 
American  Workplace,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Room  S-2203,  Washington,  DC  20210. 
(b)  The  complaint  must  be  in  writing 
and  should  include  the  name,  address, 
and  telephone  number  of  the 
complainant,  the  name  and  address  of 
the  organizational  unit  of  the  federal 
contractor  alleged  to  have  permanently 
replaced  lawfully  striking  employees,  an 
identification  of  the  lawfully  striking 
employees  who  were  allegedly 
permanently  replaced,  and  any  other 
pertinent  information  which  will  assist 
in  the  investigation  and  resolution  of 
the  complaint. 

§270.11     Investigations. 

The  Deputy  Assistant  Secretary  may 
cause  an  investigation  to  be  conducted 
of  an  organizational  unit  of  a  federal 
contractor,  regarding  the  permanent 
replacement  of  lawfully  striking 
employees,  on  the  basis  of  complaints 
filed  with  the  Department,  information 
submitted  by  other  persons,  or  other 
available  information.  The  Deputy 
Assistant  Secretary  shall  notify  the 
organizational  unit  of  a  federal 
contractor  of  the  initiation  of  an 
investigation  and  the  potential 
consequences  under  the  Order.  The 
Deputy  Assistant  Secretary  may  also 
cause  a  fact  finding  hearing  to  be 
conducted,  either  instead  of  or  in 
addition  to  an  investigation.  The  Deputy 
Assistant  Secretary  shall  transmit  the 
record,  including  a  proposed  finding  of 
fact  and  a  recommendation  as  to 
debarment  and/or  termination  of  a 
contract  or  contracts,  to  the  Assistant 
Secretary. 

§  270.1 2    Findings  by  the  Assistant 
Secretary. 

(a)  Upon  receipt  of  the  record,  the 
Assistant  Secretary  shall  make  a  finding 
as  to  whether  the  organizational  unit  of 
the  federal  contractor  has  permanently 
replaced  lawfully  striking  employees. 

(b)  If  the  Assistant  Secretary  finds  that 
the  organizational  unit  of  the  federal 
contractor  has  permanently  replaced 
lawfully  striking  employees,  he  or  she 
shall  determine  whether  it  is 
appropriate  to  propose  debarment. 

(c)  If  the  Assistant  Secretary  finds  that 
the  organizational  unit  of  the  federal 
contractor  has  permanently  replaced 
lawfully  striking  employees  after  March 
8,  1995,  the  effective  date  of  the  Order, 
he  or  she  shall  also  determine  whether 
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it  is  appropriate  to  propose  termination 
for  convenience  of  the  contract  or 
contracts  of  the  organizational  unit. 

(d)  If  the  Assistant  Secretary  proposes 
debarment  and/or  termination,  he  or  she 
shall  send  the  organizational  unit  a 
notice  of  proposed  debarment  and/or 
termination  by  certified  mail,  return 
receipt  requested,  advising  the 
organizational  unit  of  its  right,  within 
15  days  after  receipt  of  the  notice,  to 
submit,  in  person,  in  writing,  or  through 
a  representative,  information  and 
argument  in  opposition  to  debarment 
and/or  termination. 

$270.13    HMTtngs. 

(a)  If  the  Assistant  Secretary  finds  that 
the  submission  by  the  organizational 
unit  of  a  federal  contractor  in  opposition 
to  the  proposed  debarment  and/or 
termination  raises  a  genuine  dispute 
over  facts  material  to  the  proposed 
debarment  and/or  termination,  the 
Assistant  Secretary  shall  afford  the 
organizational  unit  the  opportunity  to 
appear  at  an  informal  hearing.  The 
Assistant  Secretary  or  his  or  her 
designee  shall  preside  over  the 
proceeding. 

(b)  The  Assistant  Secretary  shall  make 
a  decision  on  the  proposed  debarment 
and/or  termination  of  a  contract  or 
contract  based  on  the  record. 

§  270.1 4    Tennlnatlon  of  contract  for 
convenlenc*. 

(a)  Upon  finding  that  termination  of  a 
contract  or  contracts  for  convenience  is 
appropriate,  the  Assistant  Secretary 
shall  notify  the  organizational  unit  of  a 
federal  contractor  by  certified  mail, 
return  receipt  requested,  and  shall 
transmit  that  finding  to  the  head  of  any 
department  or  agency  that  contracts 
with  the  organizational  unit. 

(b)  The  head  of  the  department  or 
agency  shall  notify  the  Assistant 
Secretary  in  writing  of  those  contracts 
that  have  been  terminated  for 
convenience  pursuant  to  the  Assistant 
Secretary's  finding. 

(c)  If  tne  head  of  the  department  or 
agency  objects  to  the  termination  for 
convenience  of  a  contract,  he  or  she 
shall  notify  the  Assistant  Secretary  in 
writing,  promptly  after  receipt  of  the 
Assistant  Secretary's  finding,  of  the 
reasons  for  not  terminating  the  contract 
and  the  termination  for  convenience 
shall  not  be  issued. 

§  270. 1 5    Determent 

(a)  The  scope  of  any  debarment 
normally  will  be  limited  to  the 
organizational  unit  of  a  federal 
contractor  that  the  Assistant  Secretary 


has  found  to  have  permanently  replaced 
lawfully  striking  employees. 

(b)  Upon  finding  that  debarment  is 
appropriate,  the  Assistant  Secretary 
shall  promptly  notify  the  organizational 
unit  of  the  federal  contractor  by  certified 
mail,  return  receipt  requested.  The 
notice  shall  advise  the  organizational 
unit  of  the  federal  contractor: 

(1)  Of  the  effective  date  of  the 
debarment; 

(2)  That  the  debarment  will  not 
extend  beyond  the  date  when  the  labor 
dispute  precipitating  the  permanent 
replacement  of  lawfully  striking 
employees  has  been  resolved,  as 
determined  by  the  Assistant  Secretary  in 
accordance  with  §270.16; 

(3)  That  under  the  debarment, 
contracting  agencies  throughout  the 
executive  branch  of  the  Government 
shall  not  contract  or  consent  to 
subcontracts  with  the  organizational 
unit  of  the  federal  contractor  nor  renew 
or  otherwise  extend  the  duration  of 
current  contracts,  unless  the  head  of  a 
contracting  agency  or  his  or  her 
designee  determines  that  there  is  a 
compelling  reason  for  such  action. 

(c)  The  Assistant  Secretary  shall 
notify  the  Administrator  of  the  General 
Services  Administration  of  the 
debarment  and  the  Administrator  shall 
include  the  contractor  on  the  list  of 
debarred  contractors.  The  Assistant 
Secretary  shall  publish  or  cause  to  be 
published  in  the  Federal  Regitter,  the 
ntunes  of  contractors  that  have,  in  the 
judgment  of  the  Assistant  Secretary, 
permanently  replaced  lawfully  striking 
employees  and  have  been  the  subject  of 
debarment.  Departments  and  agencies 
shall  not  renew  or  otherwise  extend  the 
duration  of  current  contracts  or  solicit 
offers  from,  award  contracts  to,  or 
consent  to  subcontracts  with  these 
contractors  unless  the  head  of  the 
agency  or  his  or  her  designee 
determines,  in  writing,  that  there  is 
compelling  reason  for  such  action. 

§  270.1 6    Determination  of  Resolution  of 
Lat>or  Dispute. 

(a)  The  Assistant  Secretary  may  cause 
£in  investigation  to  be  conducted,  on  his 
or  her  own  initiative  or  upon  request  by 
any  person,  to  determine  whether  a 
labor  dispute  that  resulted  in  debarment 
has  been  resolved.  Among  the  factors  or 
conditions  that  the  Assistant  Secretary 
may  consider  are: 

(1)  Whether  the  parties  to  the  labor 
dispute  have  either  reached  a  formal 
settlement  or  agreed  on  a  procedure  for 
resolving  their  differences; 

(2)  Whether  the  parties  have  agreed 
informally  to  end  the  labor  dispute 


without  the  signing  of  a  written 
agreement; 

(3)  Whether  striking  employees  have 
returned  to  work; 

(4)  Any  other  relevant  factors  tending 
to  lead  to  the  conclusion  that  the  labor 
dispute  has  ended. 

(b)  If  the  Assistant  Secretary 
determines  that  the  labor  dispute  has 
been  resolved,  he  or  she  shall  terminate 
the  debarment  and  notify  the  public, 
federal  agencies,  federal  contractors, 
and  other  interested  persons,  through 
publication  in  the  Federal  Register  or 
otherwise,  of  this  action. 

Subpart  C — Ancillary  Matters 

$  270.20    Cooperation  wttt)  the  Assistant 
Secretary. 

Consistent  with  section  7  of  the 
Order,  each  contracting  agency  shall 
cooperate  with  the  Assistant  Secretary 
and  provide  such  information  and 
assistance  as  the  Assistant  Secretary 
may  require  in  the  performance  of  the 
Assistant  Secretary's  functions  under 
the  Order  and  the  regulations  in  this 
part. 

$  270.21     Rulings  and  Interpretations. 

Rulings  under  or  interpretations  of  the 
Order  or  the  regulations  contained  in 
this  part  shall  be  made  by  the  Assistant 
Secretary  or  his  or  her  designee. 

§  270.22    Delegation  of  Authority  by  the 
Secretary. 

Consistent  with  section  8  of  the 
Order,  the  Secretary  may  delegate  any 
function  or  duty  of  the  Secretary  under 
this  Order  to  any  officer  in  the 
Department  or  to  any  other  officer  in  the 
executive  branch  of  the  Government, 
with  the  consent  of  the  head  of  the 
department  or  agency  in  which  that 
officer  serves. 

§270.23    General. 

(a)  The  regulations  in  this  part 
implement  Executive  Order  12954  only 
and  do  not  modify  or  affect  the 
interpretation  of  any  other  Department 
of  Labor  regulations  or  policy. 

(b)  Consistent  with  section  10  of  the 
Order,  nothing  contained  in  the  Order 
or  this  part,  or  promulgated  pursuant  to 
the  Order  or  this  part,  is  intended  to 
confer  any  substantive  or  procedural 
right,  benefit,  or  privilege  enforceable  at 
law  by  a  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its 
officers,  or  its  employees. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Deveiopment 

24  CFR  Parts  594  and  595 

[Docket  No.  R-e5-1665;  FR-338^-F-02] 

RIN  2506-^848 

John  Heinz  Nelght>orhood 
Development  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Final  rule. 


summary:  The  )ohn  Heinz 

Neighborhood  Development  Program 
was  established  as  a  permanent  program 
in  the  Housing  and  Community 
Development  Act  of  1992.  Previously, 
the  program  had  been  administered  by 
the  Department  as  a  demonstration 
program.  Pending  this  final  rule,  the 
permanent  program  has  been 
implemented  through  Notices  of 
Funding  AvailabiUty  (NOFAs) 
published  in  the  Federal  Register.  The 
most  recent  NOFA  was  published  on 
February  24, 1995. 

This  final  rule  establishes  the 
requirements  applicable  to  the 
permanent  program  and  contains  HUD's 
responses  to  comments  received  on  the 
proposed  rule.  The  rule,  which  takes 
effect  before  the  deadline  for 
applications  under  the  February  24 
NOFA.  will  govern  that  NOFA  and 
future  funding  competitions  that  may  be 
announced  from  time  to  time. 
EFFECTIVE  DATE:  April  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Hix.  Grant  Officer.  Office  of 
Community  Planning  and  Development. 
Department  of  Housing  and  Urban 
Development,  Room  7218,  451  Seventh 
Street  SW.,  Washington,  D.C.  20410; 
telephone  number  (202)  708-2186.  The 
TDD  number  is  (202)  708-1455.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  control  number  for  information 
collections  described  in  this  document 
is  2535-0084. 

Background 

Section  832  of  the  Housing  and 
Community  Development  Act  of  1992 


(42  U.S.C.  5318a)  established  the  John 
Heinz  Neighborhood  Development 
Program  as  a  permanent  program  of  the 
Department.  Previously,  the  program 
had  been  authorized  and  operated  as  a 
demonstration  program,  pursuant  to 
section  123  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (42  U.S.C. 
5318  note).  On  June  8.  1993  (58  FR 
32210),  HUD  published  a  proposed  rule 
addressing  requirements  of  the 
permanent  program.  This  proposed  rule 
referenced  a  notice  of  funding 
availability  (NOFA)  that  was  published 
on  the  same  day  as  the  proposed  rule 
(58  FR  32215)  and  invited  public 
comment  on  the  announced 
requirements. 

Discussion  of  Public  Comments 

The  Department  received  only  one 
comment  in  response  to  the  proposed 
rule.  The  comment,  from  the  National 
Neighborhood  Coahtion,  incorporated 
four  separate  points  that  are  addressed 
in  this  section  of  the  preamble. 

(1)  Neighborhood  resident 
participation.  The  commenter  stated 
that  two  conditions  are  critical  to  the 
success  and  sustainability  of  the 
organization  and  projects  that  it 
undertakes.  The  comment  emphasized 
the  importance  of  both  participation  by 
residents  of  the  neighborhood  and  a 
governing  body  whose  composition 
reflects  the  demographic  characteristics 
of  the  neighborhood.  HUD  agrees  with 
this  observation,  and  the  final  rule 
indicates  that  NOFAs  developed  for  this 
program  will  give  appropriate  weight  to 
this  factor. 

(2)  Neighborhood  Development 
Funding  Organizations  (NDFO). 
Another  comment  questioned  the 
requirement  that  an  applicant  obtain  the 
participation  of  an  NDFO  (bank)  located 
within  the  neighborhood,  noting  that  a 
number  of  organizations  do  not  have 
bank  branches  located  within  their 
neighborhoods.  The  final  rule  clarifies 
this  requirement  by  omitting  any 
requirement  that  the  NDFO  be  located 
within  the  neighborhood. 

(3)  Record  of  past  performance  of  an 
applicant.  Another  comment  suggested 
that  the  record  of  past  performance  of  an 
applicant  is  a  critical  factor.  HUD  took 
this  comment  into  consideration,  but 
believes  that  the  record  of  past 
performance  is  adequately  reflected  in 
other  factors.  The  final  rule  is 
unchanged  on  this  point. 

(4)  Smaller  Grants  to  Fledgling 
Organizations.  The  commenter  also 
suggested  that  HUD  make  smaller  grants 
in  the  $5,000  to  $20,000  range  to 
fledgling  organizations  to  help  them  get 
started.  HUD  already  has  the  authority 
to  make  smaller  grants  to  these 


organizations;  therefore,  the  final  rule  is 
unchanged  on  this  point. 

Removal  of  Part  595 

Currently  24  CFR  part  595  contains 
regulations  for  the  Neighborhood  Self- 
Help  Development  Program.  Although 
this  program  was  conceptually  similar 
to  the  John  Heinz  Neighborhood 
Development  Program,  tlie  authorizing 
legislation  for  the  Neighborhood  Self- 
Help  Development  Program  was 
repealed  in  1981  (42  U.S.C.  8121  note, 
95  Stat.  398).  Therefore,  the  Department 
is  removing  part  595  from  the  Code  of 
Federal  Regulations,  in  order  to  avoid 
confusion  about  the  status  of  that 
program. 

Other  Matters 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  The  program 
implemented  by  this  rule  will  provide 
incentive  funds  to  encourage 
neighborhood  organizations  to  become 
more  self-sufficient  in  their 
development  activities. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  has  potential 
for  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  program 
implemented  by  this  rule  is  to  improve 
neighborhood  opportunities  relating  to 
employment,  business,  housing,  and  the 
provision  of  essential  services,  all  of 
which  could  benefit  famiUes 
significantly.  However,  because  the 
impact  on  families  is  indirect  and 
beneficial,  no  further  review  is 
considered  necessary. 

Environmental  Review 

At  the  time  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  without 
significant  change.  Accordingly,  the 


UMI 


initial  finding  of  no  significant  impact 
remains  applicable,  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  office  of  the 
Rules  Docket  Clerk  at  the  above  address. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
establishes  program  regulations  for  the 
award  of  grants  to  neighborhood 
development  organizations  for  the 
purpose  of  supporting  local  efforts  to 
improve  opportunities  relating  to 
employment,  business,  housing,  emd 
services  within  the  participating 
neighborhoods. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  as  Item  No.  1842 
in  the  Department's  Semiannual  Agenda 
.  of  Regulations  published  on  November 
14,  1994  (59  FR  57632,  57663),  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

The  Federal  Domestic  Assistance  Catalog 
number  for  this  program  is  14.242. 

List  of  Subjects 

24  CFR  Part  594 

Community  development.  Grant 
programs — housing  and  community 
development.  Reporting  and 
recordkeeping  requirements.  Urban 
renewal. 

24  CFR  Part  595 

Community  development.  Grant 
programs — housing  and  community 
development.  Urban  renewal. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  3535(d).  24  CFR  chapter  V 
is  amended  as  follows: 

1.  Part  594  is  added  to  read  as  follows: 

PART  594— JOHN  HEINZ 
NEIGHBORHOOD  DEVELOPMENT 
PROGRAM 

Subpart  A— Oeneral 

Sec 

594.1    Applicability  and  purpose. 

594.3     Definitions. 

Subpart  B— Eligibility 

594.5    Eligible  applicants. 

594.7    Other  threshold  requirements. 

594.10    Eligible  activities. 


Subpart  C— funding  Allocation  and  Criteria 

594.15     Allocation  amounts. 
594. 1 7    General  criteria  for  competitive 
selection. 

Subpart  D— Avrard  and  Use  of  Grant 
Amounts 

594.20    Submission  procedures. 
594.23     Approval  and  certification 

procedures. 
594.25     Project  administration. 
594.28    Environmental  reviews. 
594.30    Equal  opportunity  and  other  Federal 
requirements. 
Authority:  42  U.S.C.  3535(d)  and  5318a. 


Subpart  A— General 

§  594.1    Applicability  and  purpose. 

(a)  General.  This  part  establishes  as  a 
permanent  program  the  John  Heinz 
Neighborhood  Development  Program,  as 
authorized  by  section  832  of  the 
Housing  and  Community  Development 
Act  of  1992.  Previously,  the  program 
had  been  administered  by  the 
Department  as  a  demonstration  program 
under  Section  123  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C.  5318  note). 

(b)  Purpose.  The  program  is  intended 
to  assist  communities  to  become  more 
viable,  by  providing  incentive  funds  to 
carry  out  neighborhood  development 
activities  that  benefit  low-  and 
moderate-income  families.  The  program 
objectives  are  to  increase  the  capacity  of 
neighborhood  organizations,  promote 
long-term  financial  support  for  their 
neighborhood  projects,  and  encourage 
greater  participation  of  neighborhood 
organizations  with  private  and  public 
institutions. 

§594.3    Definitions. 

Empowerment  zone  means  an  area 
designated  by  HUD  as  an  Empowerment 
Zone  under  26  U.S.C.  1391-1393. 

Enterprise  community  means  an  area 
designated  by  HUD  as  an  Enterprise 
Community  under  26  U.S.C.  1391-1393. 

Grantee  means  an  eligible 
neighborhood  organization  that  executes 
a  grant  agreement  with  HUD  under  this 
part. 

HUD  means  the  Department  of 
Housing  and  Urban  development. 

Low-  and  moderate-income  persons 
means  families  and  individuals  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  the  Secretary  of  HUD  in 
accordance  with  42  U.S.C.  5302(a)(20). 

Neighborhood  development  funding 
organization  means: 

(1)  A  depository  institution,  the 
accounts  of  which  are  insured  pursuant 
to  the  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1811  et  seq.,  or  the  Federal  Credit 
Union  Act,  12  U.S.C.  1751  et  seq.,  and 


any  subsidiary  (as  such  term  is  defined 
in  12  U.S.C.  181 3(w))  thereof; 

(2)  A  depository  institution  holding 
company  and  any  subsidiary  (as  such 
term  is  defined  in  12  U.S.C.  1813(w)) 
thereof;  or 

(3)  A  company  at  least  75  percent  of 
the  common  stock  of  which  is  owned  by 
one  or  more  insured  depository 
institutions  or  depository  institution 
holding  companies. 

Neighborhood  development 
organization  means  the  same  as  the  term 
is  defined  in  §  594.5. 

Rural  neighborhoods.  In  small  cities 
with  under  10,000  in  population  and  in 
rural  areas,  a  neighborhood  area  can  be 
the  same  unit  as  the  imit  of  general  local 
government. 

Unit  of  general  local  government 
means  a  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  an  urban 
county;  the  Federated  States  of 
Micronesia;  the  Marshall  Islands;  or  a 
general  purpose  political  subdivision 
thereof. 

Subpart  B— Eligibility 

§  594.5    Eligible  applicants. 

(a)  General  requirements.  To  be 
eligible  under  this  program,  a 
neighborhood  development  organization 
must  be  located  vdthin  the 
neighborhood  for  which  assistance  is  to 
be  provided.  It  cannot  be  a  city-wide 
consortium,  or,  in  general,  an 
organization  serving  a  large  area  of  the 
city.  The  apphcant  must  meet  all  of  the 
following  requirements: 

(1)  The  organization  must  be 
incorporated  as  a  private,  voluntary, 
nonprofit  corporation  under  the  laws  of 
the  State  in  which  it  operates; 

(2)  The  organization  must  be 
responsible  through  a  governing  body  to 
the  residents  of  the  neighborhood  it 
serves,  and  not  less  than  51  percent  of 
the  members  of  the  governing  body 
must  be  residents  of  the  neighborhood; 

(3)  The  organization  must  have 
conducted  business  for  at  least  one  year; 

(4)  The  organization  must  operate 
writhin  an  area  that  meets  at  least  one  of 
the  following  criteria: 

(i)  TTie  area  meets  the  requirements 
for  Federal  assistance  under  section  119 
of  the  Housing  and  Community 
Development  Act  of  1974,  42  U.S.C. 
5318; 

(ii)  The  area  is  designated  as  an 
Enterprise  Community  or  Empowerment 
Zone  imder  Federal  law  as  enacted; 

(iii)  The  area  is  designated  as  an 
enterprise  zone  under  State  law  and  is 
recognized  by  the  Secretary  as  a  State 
enterprise  zone  for  purposes  of  this  part; 
or 
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(iv)  The  area  is  a  qualified  distressed 
community  within  the  meaning  of 
section  233(b)(1)  of  the  Bank  Enterprise 
Act  of  1991,  12  U.S.C.  1834a(b)(l);  and 

(5)  The  organization  must  have 
conducted  one  or  more  eligible 
neighborhood  development  activities 
that  primarily  benefit  low-  and 
moderate-income  persons. 

(b)  Special  eligibility.  Any  facility  that 
provides  small  entrepreneurial  business 
with  affordable  shared  support  services 
and  business  development  services  and 
that  meets  the  requirements  of 
paragraph  (a)  of  this  section  may  also  be 
eligible  to  participate  in  this  program. 

§  594.7    OttMT  thrvstiold  raquirenMnts. 

In  addition,  an  applicant  must  meet 
the  following  threshold  requirements: 

(a)  Specify  a  management  business 
plan  for  accomplishing  one  or  more  of 
the  eligible  activities  specified  in 
§594.10; 

(b)  Sf)ecify  a  strategy  for  achieving 
greater  long-term  private  sector  support, 
especially  in  cooperation  with  a 
neighborhood  development  funding 
organization:  and 

(c)  Specify  a  strategy  for  increasing 
the  capacity  of  the  applicant. 

§  594. 1 0    Eligible  activities. 

Eligible  activities  include,  but  are  not 
limited  to,  the  following: 

(a)  Developing  economic  development 
activities  that  include: 

(1)  Creating  permanent  jobs  in  the 
neighborhood;  or 

(2)  Establishing  or  expanding 
businesses  within  the  neighborhood; 

(b)  Developing  new  housing, 
rehabilitating  existing  housing,  or 
managing  housing  stock  within  the 
neighborhood; 

(c)  Developing  deUvery  mechanisms 
for  essential  services  that  have  lasting 
benefits  to  the  neighborhood;  and 

(d)  Planning,  promoting,  or  financing 
voluntary  neighborhood  improvement 
efforts. 

Subpart  C — Funding  Allocation  and 
Criteria 

§594.15    Allocation  amounts. 

(a)  Amounts  and  match  requirement. 
HUD  will  make  grants,  in  the  form  of 
matching  funds,  to  eligible 
neighborhood  development 
oi^anizations.  HUD  reserves  the  right  to 
make  ^ants  for  less  than  the  maximum 
amount  established  by  statute,  and  to 
limit  the  number  of  times  a  previous 
grantee  can  receive  funding.  A  Federal 
matching  ratio  will  be  established  for 
each  grantee  in  accordance  with  the 
statutory  requirement  that  the  highest 
ratios  be  established  for  neighborhoods 


having  the  greatest  degree  of  economic 
distress  or  the  smallest  number  of 
households. 

(b)  Administrative  costs.  The 
Secretary  may  use  no  more  than  5 
percent  of  the  funds  appropriated  for 
the  program  for  administrative  or  other 
expenses  in  connection  with  the 
program. 

§504.17    General  critoria  tor  competitive 
selection. 

(a)  Criteria.  HUD  wnll  use  the 
following  general  criteria  for  selecting 
and  ranking  applications  for  all 
competitions  for  John  Heinz 
Nei^borhood  Development  Program 
funds.  The  relative  values  for  the 
criteria  will  be  indicated  in  each  NOFA: 

(1)  The  degree  of  economic  distress 
and  the  benefit  to  low-  and  moderate- 
income  residents  of  the  neighborhood; 

(2)  The  past  performance  in  carrying 
out  eligible  activities,  and  staff 
capability; 

(3)  The  quality  of  the  Management/ 
Business  Plan; 

(4)  The  evidence  of  coordination  and 
resident  participation;  and 

(5)  The  quahty  of  the  strategy  to 
increase  the  capacity  of  the  organization 
and  the  strategy  developed  for  meeting 
long-term  financial  needs. 

(b)  Geographic  diversity.  The 
Department  also  reserves  the  right  to 
fund  applicants  in  other  than  rank 
order,  for  the  purpose  of  achieving 
geographic  balance. 

Subpart  D — Award  and  Use  of  Grant 
Amounts 

§594.20    Submission  procedures. 

(a)  Use  ofNOFAs.  The  Department 
will  publish  a  Notice  of  Funding 
Availability  (NOFA)  in  the  Federal 
Register  for  each  funding  competition 
under  this  program,  indicating  the 
objective  of  the  competition;  the  amount 
of  funding  available;  the  application 
procedures,  including  the  eligible 
applicants  and  activities  to  be  funded; 
and  any  special  conditions  applicable  to 
the  competition,  including  the 
requirements  for  the  match.  The  NOFA 
also  will  describe  the  maximum  points 
to  be  awarded  under  each  evaluation 
criterion,  for  the  purpose  of  ranking 
applications,  and  any  special  factors  to 
be  considered  in  assigning  the  points  to 
each  criterion. 

(b)  Applications  shall  be  submitted  in 
accordance  with  the  time,  place,  and 
content  described  in  the  NOFA. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2535-0084) 


§  594.23    Approval  and  certification 
procedures. 

(a)  Approval  of  application.  HUD's 
acceptance  of  an  application  for  review 
does  not  imply  a  commitment  to 
provide  funding.  HUD  will  provide 
notification  of  whether  a  project  will  be 
funded  in  accordance  with  the  criteria 
and  procediu«s  set  out  in  the  applicable 
NOFA. 

(b)  Certifications.  In  the  absence  of 
independent  evidence  that  tends  to 
challenge  in  a  substantial  manner  the 
certifications  made  by  the  applicant 
pursuant  to  §  594.30,  the  required 
certifications  will  be  accepted  by  HUD. 

However,  if  independent  evidence  is 
available  that  tends  to  challenge  in  a 
substantial  manner  an  applicant's 
certification,  HUD  may  require  further 
information  or  assurances  to  be 
submitted  in  order  to  determine 
whether  the  applicant's  certification  is 
satisfactory. 

§  594.25    Project  administration. 

Project  administration  will  be 
governed  by  the  terms  of  the  grant 
agreement. 

§594.28    Environmental  reviews. 

(a)  For  all  proposed  actions  or 
activities  that  are  not  considered 
categorically  excluded  under  24  CFR 
50.20.  HUD  will  perform  the 
appropriate  envirorunental  reviews 
under  the  National  Environmental 
Pohcy  Act  (NEPA). 

(b)  Whether  the  action  or  activity  is 
categorically  excluded  from  NEPA 
review  or  not.  HUD  will  comply  also 
with  other  applicable  requirements  of 
environmental  statutes.  Executive 
Orders,  and  HUD  standards  listed  in  24 
CFR  50.4.  The  environmental  reviews 
will  be  performed  before  award  of  a 
grant.  Grantees  shall  adhere  to  all 
assurances  applicable  to  environmental 
concerns  as  contained  in  the  RFGA  and 
grant  agreements. 

§  594.30    Equal  opportunity  and  ottier 
Federal  requirements. 

Each  participating  neighborhood 
development  organization  must  certify 
that  it  will  carry  out  activities  assisted 
under  the  program  in  compliance  with: 

(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  €4  CFR 
parts  100,  108, 109,  110,  and  115;  part 
200,  subpart  M;  and  Executive  Order 
11063  (Equal  Opportunity  in  Housing) 
(3  CFR,  1958-1963  Comp.,  p.  652)  and 
implementing  regulations  at  24  CFR  Part 
107;  and  applicable  provisions  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C. 
2000a  et  seq.,  including  Title  VI  (42 
U.S.C.  2000d)  (Nondiscrimination  in 


Federally  Assisted  Programs)  and  its 
implementing  regulations  at  24  CFR  part 
1; 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  (3  CFR,  1964-1965  Comp., 
p.  339)  and  the  implementing 
regulations  issued  at  41  CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968.  12  U.S.C.  1701u,  and 


■n 


implementing  regulations  at  24  CFR  part 
135; 

(d)  The  requirements  of  Executive 
Order  11625  (3  CFR,  1971-1975  Comp., 
p.  616),  Executive  Order  12138  (3  CFR,. 
1979  Comp.,  p.  393).  and  Executive 
Order  12432  (3  CFR,  1983  Comp.,  p. 
198).  Consistent  with  HUD's 
responsibilities  under  these  Orders,  the 
grantee  must  make  efforts  to  encourage 
the  use  of  minority  and  women's 
business  enterprises  in  connection  with 
activities  funded;  , 

(e)  The  prohibitions  against 
discrimination  and  related  requirements 
of  section  109  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5309); 

(f)  The  requirements  of  the  Americans 
with  Disabilities  Act  (42  U.S.C.  12181- 


12189)  and  implementing  regulations  at 
28  CFR  part  36,  as  applicable; 

(g)  The  Consolidated  Plan  of  the 
appropriate  unit  of  general  local 
government;  and 

(h)  Other  Federal  requirements  as 
specified  in  the  applicable  NOFA  and 
apphcation  kit. 

PART  595— [REI^IOVED  AND 
RESERVED] 

2.  Part  595  is  removed  and  reserved. 
Dated:  March  16, 1995. 
Andrew  Cuomo. 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(PR  Doc.  95-7402  Filed  3-28-95;  8:45  am) 
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documents. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckx:unients  having  general 
applicability  and  legal  effect.  nx>st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisfied  urxJer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  Isy 
the  SupennterxJent  of  Docunients.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AG74 

Prevailing  Rate  Systems;  Abolishment 
of  Clinton,  NY,  Nonappropriated  Fund 
Wage  Area 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  abolish  the  Clinton,  NY, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and  add 
Clinton  County,  NY,  as  an  area  of 
application  to  the  Oneida,  NY,  NAF 
wage  area  for  pay-setting  purposes.  No 
employee's  wage  rate  will  be  reduced  as 
a  result  of  this  change. 
DATES:  This  interim  rule  becomes 
effective  on  March  30, 1995.  Comments 
must  be  received  by  May  1, 1995. 
Employees  paid  rates  from  the  Clinton, 
NY,  NAF  wage  schedule  will  continue 
to  be  paid  from  the  schedule  until  their 
conversion  to  the  new  Oneida,  NY,  NAF 
wage  schedule  on  its  effective  date,  May 
4, 1995. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Human  Resources  Systems  Service,  U.S. 
Office  of  Personnel  Management,  Room 
6H31, 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  recommended  to 
the  Office  of  Personnel  Management 
that  the  Clinton,  NY,  NAF  wage  area  be 
abolished  and  that  Clinton  County  be 
added  as  an  area  of  application  to  the 
Oneida,  NY,  NAF  wage  area.  With  the 


scheduled  1995  closing  of  the  host 
installation.  Plattsburgh  Air  Force  Base 
(AFB),  there  will  no  longer  be  a  local 
activity  with  the  capability  to  do  the 
Clinton,  NY,  survey.  There  will, 
however,  still  be  about  23  NAF 
employees  in  Clinton  County.  Neither  of 
the  current  area  of  application  counties, 
Chittenden  and  Franklin.  VT,  has  FWS 
NAF  employees. 

The  provisions  of  5  CFR  532.219  list 
the  following  criteria  for  consideration 
when  two  or  more  counties  are  to  be 
combined  to  constitute  a  single  wage 
area: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 
(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

There  criteria  are  discussed  in  turn 
below. 

Of  the  largest  nearby  activities  with 
NAF  employees,  Plattsburgh  AFB, 
Clinton  County,  NY,  is  closest  to  Griffiss 
Air  Force  Base,  Oneida,  NY.  Slightly 
more  distant  are  Portsmouth  Naval 
Shipyard  and  the  U.S.  Military 
Academy.  Distances  from  Plattsburgh 
Air  Force  Base  to  the  host  activities  of 
the  surrounding  wage  areas  are  as 
follows:  Griffiss  Air  Force  Base,  Oneida 
County,  320  km  (199  miles);  Portsmouth 
Naval  Ship  Yard,  York  County,  ME,  362 
km  (225  miles);  and  the  United  States 
Military  Academy,  Orange  County,  NY, 
3^6  km  (246  miles). 

Considering  transportation  facilities, 
from  Plattsburgh  AFB,  the  largest 
installations  in  the  three  surrounding 
survey  areas  can  all  be  reached  easily  by 
Interstate  Highways  and  some  primary 
undivided  roads.  An  analysis  of  1990 
census  commuting  patterns  data 
indicates  that  no  workers  commute 
between  Clinton  County,  NY,  and  the 
three  survey  counties  under 
consideration  (Oneida,  York,  and 
Orange). 

In  terms  of  similarities  of  the  counties 
in  overall  population,  private 
employment,  and  kinds  and  sizes  of 
private  industrial  establishments, 
Clinton  County  is  most  similar  to  York 
County. 

In  summary,  the  first  criterion, 
proximity,  favors  Oneida  County. 


Considering  the  second  criterion, 
transportation  facilities  and  commuting 
patterns,  none  of  the  three  counties 
being  considered  is  favored.  The  third 
criterion,  similarities  in  population  and 
industry,  favors  York  County.  On 
balance,  evaluation  under  the  criteria 
favors  the  definition  of  Clinton  County 
to  the  Oneida,  NY,  NAF  wage  area. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this 
recommendation  and  by  consensus 
recommended  approval. 

Pursuant  to  5  U.S.C.  553(b)(3)(Bl.  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 
I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  preparations  for 
the  March  1995  Clinton  survey  must 
otherwise  begin  immediately. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Subpart  B  of  Part  532 
[Amended} 

2.  In  Appendix  B  to  subpart  B  of  part 
532,  the  listing  for  the  State  of  New 
York  is  amended  by  removing  the  entry 
for  Clinton. 

Appendix  D  to  Subpart  B  of  Part  532 
[Amended] 

3.  Appendix  D  to  subpart  B  of  part 
532  is  amended  by  removing  the  entry 
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for  Clinton.  New  York,  and  by  revising 
the  entry  for  Oneida.  New  York,  to  read 
as  follows: 

Appendix  D  to  Subpart  B  of  Part  532— 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


New  York 


Oneida 
Survey  area 

New  York: 
Oneida 
Area  of  application.  Survey  area  plus: 

New  York: 
Albany 

Clinton  (Effective  date  May  4.  1995) 
Jefferson 
Onondago 
Ontario 
Saratoga 
Schenectady 
Seneca 
Steuben 


[FR  Doc.  95-7760  Filed  3-29-95:  8:45  am] 

SILUNQ  COOC  UZS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  68 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  868 

General  Regulations  and  Standards  for 
Certain  Agricultural  Commodities; 
Transfer  of  Regulations 

action:  Final  rule. 

SUMMARY:  This  rule  reflects  the 
redesignation  of  7  CFR  Part  68  as  7  CFR 
Part  868.  The  transfer  of  Part  68  from  7 
CFR  Chapter  1  to  7  CFR  Chapter  VIII  as 
Part  868  is  being  undertaken  to 
consolidate  into  one  chapter  the 
regulations  of  the  Federal  Grain 
Inspection  Service  (FGIS).  a  program  of 
the  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
EFFECTIVE  DATE:  March  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam.  GIPSA-FGIS.  USDA. 
Room  0623  South  Building.  P.O.  Box 
96454.  Washington.  DC.  20090-6454; 
FAX/(202)  720-4628;  telephone  (202) 
720-0292. 

SUPPLEMENTARY  INFORMATION:  The  Grain 
Inspection.  Packers  and  Stockyards 
Administration  (GIPSA).  established  by 
the  Secretary  of  Agriculture.  Secretary's 
Memorandum  1010-1.  Reorganization 
of  the  Department  of  Agriculture,  on 
October  20.  1994.  is  consolidating  those 
regulations  which  the  Federal  Grain 
Inspection  Service  (FGIS).  a  program  of 
GIPSA.  is  responsible  for  administering. 
The  FGIS  regulations  are  currently 
found  in  7  CFR  Chapter  I  part  68  and 
7  CFR  Chapter  VIII.  This  rule  reflects 
the  transfer  of  Part  68  from  Chapter  I  to 


Chapter  VIII  as  Part  868.  thus 
consolidating  all  FGIS  regulations 
within  Chapter  VIII. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  noticed  rulemaking  and 
opportunity  for  comment  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12778  and  12868.  Finally, 
this  action  is  not  a  rule  as  deflned  by  the 
Regulatory  Flexibility  Act..  Pub.  L.  No. 
96-354.  and.  thus,  is  exempt  from  the 
provisions  of  that  Act. 

List  of  Subjects  in  Part  68 

Administrative  practice  and 
procedures.  Agricultural  commodities. 

For  reasons  set  forth  in  the  preamble 
and  background,  7  CFR  Chapters  I  and 
VIII  are  amended  as  follows: 

PART  68— {REDESIGNATED  AS  PART 

868] 

1.  Part  68  is  transferred  from  Chapter 
I  to  Chapter  VIII  and  redesignated  as 
Part  868.  The  heading  of  redesignated 
Part  868  is  revised  to  read  as  follows: 

PART  868— GENERAL  REGULATIONS   . 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

2.  The  authority  citation  for 
redesignated  Part  868  continues  to  read 
as  follows: 

Authority:  Sees  202-208.  60  Stat.  1087.  as 
amended  (7  U.S.C.  1621  etseq). 

3.  Internal  paragraph  references  in 
newly  redesignated  part  868  are  revised 
as  follows: 


OM  section 


OW  sectkxi 


68.20(a)  .... 
68.20(b)  .... 

68.21(e)  .... 
68.21(f) 

68.21  (j) 

68.22  

68.24(a)  .... 

68.26  

68.33(a)(2) 
68.33(a)(3) 
68.42(a)  .... 

68.43  

68.51(a)  .... 
68  52(a)  .... 
68.52(b)  .... 
68.61(a)  .... 
68.71(e)  .... 

68.74(0 

68.75(c)  .... 
68.81(d)  .... 


OW  reference 


§§68.40  through  68.44  

§§68.50     through      68.52     and 
§§68.60  through  68.63. 

§68.34  

§  68.24  

§§  68.90-68.92  

§68.26  

§68.21    

§§68  22.  68.23.  or  68.24 

§68.35(e)  

§68  35(e).  §  68.61(b) 

§68.21   

§68.70  

§68.21  (twice) 

§68.70  

§68.71   

§68.21  (twice) 

§§68.70-68.75  

§ 68.70(b)  

§  68.70(b)  

§  68.84  


New  sectk>n 


868.20(a)  .... 
868.20(b)  .... 

868.21(e)  .... 

868.21(f) 

868.210)  

86822  

868.24(a)  .... 

868.26  

868.33(a)(2) 
868.33(a)(3) 
868.42(a)  .... 

868.43  

868.51(a)  .... 
868.52(a)  .... 
868.52(b)  .... 
868.61(a)  .... 
86871(e)  .... 

868.74(0 

868.75(c)  .... 
868.81(d)  .... 


New  reference 


§§868.40  through  868.44. 
§§868.50    through    868.52 
§§868.60  through  868.63. 
§868.34. 
§868.24. 

§§868.90-868.92. 
§868.26 
§868.21. 

§§868.22.  868.23.  or  868.24. 
§868.35(6). 

§  868.35(e).  §  868.61(b). 
§868.21. 
§868.70. 
§868.21  (twice). 
§868.70. 
§868.71. 
§868.21  (twice). 
§§868.70-868.75. 
§  868.70(b). 
§  868.70(b). 
§868.84. 


and 


68.82  

68.83  

68.92(a) 

68.92(a)(5)  

68.92(0 

68.103  

68.141  

68.201  

68.205  

68.211(a)(5)  .... 
68.211(b)(5)  .... 

68.212  

68.212(b)  note 
68.212(d)  note 

68.256  

68.262(a)(5)  .... 

68.263  

68.263(c)  note  . 

68.310  heading 
68.310: 

Footrvate  1  ... 
Footnote  2  ... 
Footnote  5  ... 

68.311  

68.311: 

Footnote  1  ... 
Footnote  2  ... 
Footnote  3  ... 

68.312  

68.312:  

Footnote  1  ... 
Footnote  2  ... 
Footnote  3  ... 

68.313  

68.313: 

Footrwte  1  ... 
Footnote  2  ... 

68.315  

68.315(c)  note  . 

68.315(d)  note 

68.315(e)  note 

68.316  

68.403(b) 

68.406  

68.408  

68.409  

68.502(b) 

68.503  

68.504  

68.507  

68.601(d) 

68.602(b) 

68.603  

68.604  

68.607  

68.611  


UMI 


Okj  reference 


§68.81  (a)  and  (b)  

§68.81  (a)and(b)  -... 

§§68.90  and  68.91  

§  68.92(c)  

§68.92(c)  

§§68.133  through  68142 

§68.142  (a)  and  (b);  §68142  (c) 
and  (d). 

(see  §68.202(1)) 

(see  §68.202(0) 

(see  §68.213)  

(see  §68.213) 

§68.210  

§68.210  

§68.210  

(see  §  68.252(g)) 

(see  §68.264)  

§68.262  

§68.261    

(see  also  §68.315)  

§  68.31 5(c)  

§68.315(e)  

§68.3l5(d)  

(See  also  §68.305.) 

§68.315(c)  

§  68.31 5(d)  

§68.315(e)  

(See  also  §68.315.) 

§  68.31 5(c)  

§  68.31 5(d)  

§68.31 5(e)  

(See  also  §68.315.) 

§68.315(c)  

§68.315(d)  

§68.314  

§§68.310.    68.311,    68.312,    and 
68.313. 

§§68.310,    68.311,    68.312,    and 
68.313. 

§§68.310,  68.311,  and  68.312 

§68.314  

§68.402(d)  

(See  also  §68.408.) 

§68.406  

§68.407  

§68.501  (e)  

(see  §68.506)  

(see  §68.506)  

(See  also  §68.509.) 

(see  §68.606)  

§  68.601  (c)  

(see  §68.606)  

(see  §68.606)  

(see  also  §68.609)  

(see  §68606)  


New  section 


868.82  

868.83  

868.92(a) 

868.92(a)(5)  

868.92(0 

868.103  

868.141  

868.201   

868.205  

868.211(a)(5)  

868.21 1  (b)(5)  

868.212  

868.212(b)  note  

868.212(d)  note  

868.256  „ 

868.262(a)(5)  

868.263  

868.263(c)  note 

868.310  heading  

868.310: 

Footnote  1  

Footnote  2 

Footnote  5  ...„ 

868.311  

868.311:. 

Footnote  1  

Footnote  2  

Footnote  3  

868.312  

868.312:. 

Footnote  1  §  868.315(c). 
Footnote  2  §868.3 15(d) 
Footnote  3  §868.31 5(e) 

868.313  

868.313:. 

Footnote  1  

Footnote  2  

868.315  

868.315(c)  note 


868.315(d)       note       §§868.310, 

868.31 1 ,  868.312,  and  868.313. 

868.315(e)  note  

868.316  

868.403(b) 

868.406  

868.408  

868.409  

868.502(b) 

868.503  

868.503  

868.507  

868.601  (d) 

868.601(c)  

868.603  

868.604  

868.607  

868.611  


New  reference 


§868.81  (a)  and  (b). 

§868.81  (a)  and  (b). 

§§868.90  and  868.91. 

§868.92(0). 

§868.92(0). 

§§868.133  through  868.142. 

§868.142  (a)  and  (b);  §868.142 

(c)  and  (d). 
(see  §868.202(1)). 
(see  §868.202(0). 
(see  §868.213). 
(see  §868.213). 
§868.210. 
§868.210. 
§868.210. 
(see  §  868.252(g)). 
(see  §868.264). 
§868.262. 
§868.261. 
(see  also  §868.315). 

§868.315(0). 
§868.31 5(e). 
§868.31 5(d). 
(See  also  §868.305). 

§868.315(0. 
§868.31 5(d). 
§86831 5(e). 
(See  also  §868.315). 


(See  also  §868.315). 

§868.315(0). 
§868.31 5(d). 
§868.314. 

§§868.310,     868.311,     868.312, 
and  868.313. 


§§868310, 
868.312. 
§868.314. 
§  868.402(d). 
(See  also  §868.408). 
§868406. 
§868.407. 
§  868501(e). 
(see  §868.506). 
(see  §868.506). 
(See  also  §868.509). 
(see  §  868.606). 
§868.601  (c). 
(see  §868.606). 
(see  §868.606). 
(see  also  §868.609). 
(see  §868.606). 


868.311.        and 
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Dated:  March  14.  1995. 
Patricia  fenaen. 

Acting  Assistant  Secretary.  Marketing  and 

Fegulatory  Programs. 

|FR  Doc.  9S-«906  Filed  3-29-95:  8:45  ami 

MLUNO  COOC  MIO-EN-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  9S-CE-15-AD;  Amendment  39- 
9184;  AD  95-02-17] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  1900D 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95—02-17,  which  was  sent  previously  to 
known  U.S.  owners  and  operators  of 
certain  Beech  Aircraft  Corporation 
Model  1900D  airplanes.  This  AD 
requires  inspecting  (one-time)  the 
elevator  trim  tab  control  cables  at  the 
top  of  the  vertical  stabilizer  to  ensure 
that  cables  (at  the  left,  right,  and 
crossover  pulleys)  are  correctly  routed 
around  the  pulleys,  within  the  cable 
guide  pins,  and  are  not  contacting  any 
structure;  and  replacing  any  cable  that 
is  incorrectly  routed  or  chafed.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  in-flight  separation 
of  the  elevator  trim  tab  control  cable 
caused  by  misrouting,  which  could 
result  in  loss  of  control  of  the  airplane. 
DATES:  Effective  April  17,  1995,  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  95-02-17,  issued  January  25. 
1995.  which  contained  the  requirements 
of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  16, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-15-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City.  Missouri  64106. 

Information  that  relates  to  'his  AD 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport 


Road,  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  telephone (316)  946- 
4124;  facsimile  (316)  946-^407. 
SUPPI.EMENTARY  INFORMATION:  The  FAA 
has  received  a  report  of  an  in-flight 
separation  of  the  elevator  trim  tab 
control  ("nose  up"  and  "nose  down") 
cable  on  a  Beech  Model  1900D  airplane. 
The  reported  cable  separation  prevented 
the  airplane  flight  crew  from  using 
manual  and  electrical  nose  up'trim,  and 
the  flight  crew  experienced  high 
elevator  "nose  down"  control  forces. 
The  flight  crew  was  then  able  to  land 
the  airplane  without  further  incident. 

Investigation  of  this  incident  showed 
that  the  elevator  trim  tab  control  cable 
had  separated  in  the  vicinity  of  its  guide 
pulley,  which  is  located  at  the  top  of  the 
vertical  stabilizer.  The  cable  had  been 
routed  outside  the  lower  cable  pulley 
guard  pin  instead  of  under  the  guard 
pin.  The  routing  configuration  caused 
the  cable  to  rub  against  the  stabilizer  rib, 
resulting  in  cable  separation. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  Model  1900D 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  95-02-17 
on  January  25.  1995.  to  prevent  in-flight 
separation  of  the  elevator  trim  tab 
control  cable  caused  by  misrouting. 
which  could  result  in  loss  of  control  of 
the  airplane.  The  AD  requires  inspecting 
(one-time)  the  elevator  trim  tab  control 
cables  at  the  top  of  the  vertical  stabilizer 
to  ensure  that  cables  (at  the  left,  right, 
and  crossover  pulleys)  are  correctly 
routed  around  the  pulleys,  within  the 
cable  guide  pins,  and  are  not  contacting 
any  structure;  and  replacing  any  cable 
that  is  incorrectly  routed  or  chafed. 
Accomplishment  of  the  required  actions 
is  in  accordance  with  the  Beech  1900D 
Maintenance  Manual,  part  number  129- 
59O00O-15A11,  Chapters  5-20-07,  page 
203;  6-40-00,  page  3;  6-50-00.  page  16; 
and  27-30-04.  pages  202  and  203. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  AD  95-02- 
17  effective  immediately  by  individual 
letters  issued  on  January  25.  1995,  to 
known  U.S.  operators  of  certain  Beech 
Model  1900D  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  if  is  determined  that  this' 
emergency  regulation  otherwise  would 
be  significant  under  EXDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a}.  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-02-17  Beech  Aircraft  Corporation: 

Amendment  39-9184;  Docket  No.  95- 
CE-15-AD. 

Applicability:  Model  1900D  airplanes, 
serial  numt)ers  UE-1  through  UE-131, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofwrator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  prior  to  further 
flight  after  the  eff^ective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  in-flight  separation  of  the 
elevator  trim  tab  control  cable,  which  could 
lead  to  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  In  accordance  with  Beech  1900D 
Maintenance  Manual,  part  number  129- 
590000-1  SAIL  Chapters  5-20-07,  page  203; 
6-40-00,  page  3;  6-50-00,  page  16;  and  27- 
30-04.  pages  202  and  203: 

(1)  Remove  access  panel  Number  333ATC, 
which  is  located  on  the  top  surface  of  the 


horizontal  stabilizer,  to  gain  access  to  the 
elevator  trim  tab  cable,  guides,  and  pulleys; 

(2)  Inspect  the  cable  routing  to  ensure  that 
cables  (at  the  left,  right,  and  crossover 
pulleys)  are  correctly  routed  around  the 
pulleys,  within  the  cable  guide  pins,  and  are 
not  contacting  any  structure:  and 

(3)  Replace  any  cable  that  is  incorrectly 
routed  (cable  that  does  not  meet  the  criteria 
above  in  paragraph  (a)(2]  of  this  AD)  or  is 
chafed. 

Note  2:  The  procedures  listed  in  Beech 
Communique  1900D-112,  dated  January 
1995,  "Insf>ection  of  Elevator  Trim  Tab 
Control  Cables",  are  similar  to  those  included 
in  this  priority  letter  AD.  Complying  with  all 
procedures  in  Beech  Communique  1900D- 
112  is  considered  equivalent  to  the 
requirements  of  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  AD,  and  is  considered  "unless 
already  accomplished"  for  this  portion  of  the 
AD. 

Note  3:  The  compliance  time  specified  in 
this  AD  takes  precedence  over  that  sf>ecified 
in  Beech  Communique  1900D-112,  dated 
)anuary  1995,  "Insf>ection  of  Elevator  Trim 
Tab  Control'Cables". 

(b)  Sp>ecial  flight  f>ennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (ACO),  FAA,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Information  that  relates  to  this  AD  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(e)  This  amendment  (39-9184)  becomes 
effective  on  April  17, 1995,  to  all  persons 
except  those  persons  to  whom  it  was  made 
inunediately  effective  by  priority  letter  AD 
95-02-17,  issued  )anuary  25, 1995,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on  March 
24,  1995. 
Dwight  A.  Young, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  95-7784  Filed  3-29-95;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-17] 

Establishment  and  Alteration  of  Jet 
Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
to  the  final  rule  published  in  the 
Federal  Register  on  February  7. 1995, 
which  modified  the  airspace 
designation  for  Jet  Route  J-20,  Airspace 
Docket  No.  94-ASO-17.  This  action  is 
necessary  to  revise  a  segment  of  the 
route  to  reflect  "Falcon,  CO;  Hugo,  CO" 
in  Ueu  of  the  Denver,  CO,  Very  High 
Frequency  Omnidirectional  Range, 
which  no  longer  exists. 

EFFECTIVE  DATE:  March  30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION:  On 
February  7, 1995  the  FAA  published  a 
final  rule  to  modify  several  existing  jet 
routes  in  the  Miami.  FL.  area  (60  FR 
7116)  with  an  effective  date  of  March 
30, 1995.  The  airspace  designation  for 
Jet  Route  J-20  was  modified  in  the  State 
of  Florida  to  support  the  commissioning 
of  the  Virginia  Key,  Very  High 
Frequency  Omnidirectional  Range  and 
Distance  Measuring  Equipment  (VOR/ 
DME).  However,  in  the  interim,  a 
clarification  of  the  current  airspace 
designation  for  Jet  Route  J-20  was 
published  in  the  Federal  Register  on 
February  10,  1995,  Airspace  Docket  No. 
95-ANM-7  (60  FR  8166)  with  an 
effective  date  of  February  28,  1995,  due 
to  the  opening  of  the  new  Denver 
International  Airport.  This  action 
corrects  that  segment  of  the  jet  route's 
designation,  which  should  be  revised  to 
reflect  "Falcon,  CO;  Hugo,  CO;"  in  lieu 
of  "Denver.  CO;  Kiowa,  CO:". 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  in  the  Federal  Register  on 
February  7, 1995  (60  FR  7116;  Federal 
Register  Document  95-2737)  is 
corrected  by  substituting  the 
designation  for  Jet  Route  J-20  with  the 
following: 
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Paragraph  2004 — Jet  Routes 

•  *  •  •         * 

1-20  IRevisedl 

From  Seattle,  WA,  via  Yakima.  WA: 
Pendleton.  OR:  Donnelly.  ID,  Pocatello.  ID, 
Rock  Springs.  WY;  Falcon.  CO;  Hugo,  C», 
Lamar.  CO.  Liberal.  KS;  INT  Liberal  137"  and 
Will  Rogers.  OK.  284"  radials;  Will  Rogers: 
Belcher.  LA;  Jackson.  MS;  Montgomery,  AL; 
Meridian.  MS;  Tallahassee.  FL.  INT 
Tallahassee  129°  and  Orlando.  FL.  306* 
radials;  Orlando;  INT  Orlando  140"  and 
Virginia  Key.  FL.  344"  radials;  Virginia  Key. 
***** 

Issued  in  Washington.  DC.  on  March  24. 
1995 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  9S-7830  Filed  3-29-95;  8:45  ami 
BILUNQ  COOC  4t10-1»-^ 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  228  and  237 
RIN:  3220-AA59 

Computation  of  Survivor  Annuities 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUIMMARY:  The  Railroad  Retirement 
Board  amends  its  regulations  by  adding 
a  new  part  dealing  with  the 
computation  of  survivor  annuities  as 
provided  in  the  Railroad  Retirement  Act 
of  1974  (Act).  This  part  replaces  part 
237  of  the  Board's  regulations,  which  is 
removed.  The  Board's  previous 
regulations  regarding  the  computation 
of  survivor  annuities  were  promulgated 
under  the  Railroad  Retirement  Act  of 
1937  and  no  longer  reflect  the 
computational  provisions  contained  in 
the  Act. 

EFFECTIVE  DATE:  March  30,  1995. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  North  Rush  Street.  Chicago,  Illinois 
60611.  telephone  312-751-4513.  (FTS 
312-386-4513),  TTD  312-751-4701. 
TTD  (FTS  312-386-4701). 
SUPPLEMENTARY  INFORMATION:  This 
regulation  provides  the  rules  for 
computing  the  amount  of  a  survivor 
annuity  under  the  Railroad  Retirement 
Act  of  1974.  In  general,  the  annuity 
consists  of  two  components  or  tiers.  The 
Hrst  tier  (tier  I)  is  a  social  security  level 
benefit  that  is  generally  computed  under 
social  security  rules  based  on  the 
employee's  earnings  under  both  the 


railroad  retirement  and  the  social 
security  systems.  The  second  tier  (tier  II) 
is  based  solely  on  the  employee's 
railroad  earnings  and  is  a  set  percentage 
of  the  employee's  tier  II  annuity 
component. 

The  rule  is  divided  into  three 
subparts.  A-C: 

Subpart  A  is  an  introduction  to  the 
part.  It  provides  a  listing  of  other 
relevant  regulations,  part  225,  Primary 
Insurance  Amount  Determinations,  and 
part  216.  Eligibility  for  an  Annuity 
(§  228.1)  and  sets  forth  a  general 
explanation  of  tier  I  and  tier  II  annuity 
components  (§228.2). 

Subpart  B  sets  forth  the  computation 
of  the  tier  I  annuity  component.  Section 
228.10  describes  the  tier  I  of  the 
widow(er)'s  annuity;  §  228.11,  the  tier  I 
of  widow(er)  with  a  child  in  care; 
§  228.12.  the  tier  I  of  child's  annuity; 
and  §228.13.  the  tier  I  of  a  parent's 
annuity. 

Section  228.14  describes  when  and 
how  the  tier  I  annuity  component  is 
reduced  for  the  family  maximum,  which 
is  a  provision  in  the  Social  Security  Act 
that  limits  the  total  monthly  benefits  to 
which  beneficiaries  may  be  entitled. 

Section  228.15  descriWs  the  age 
reduction  applicable  to  the  tier  I  annuity 
component  if  the  survivor  begins  to 
receive  benefits  prior  to  the  retirement 
age  specified  in  the  Social  Security  Act. 

Section  228.16  describes  the 
adjustment  of  the  age  reduction  factor 
when  the  widow(er)  attains  retirement 
age. 

Section  228.17  describes  how  the 
widow(er)'s  annuity  is  adjusted  if  the 
employee  died  before  he  or  she  reached 
age  62. 

Section  228.18  describes  how  the  tier 
I  is  reduced  due  to  receipt  of  a  public 
pension. 

Section  228.19  describes  how  the  tier 
I  component  is  reduced  due  to  receipt 
of  a  social  security  benefit. 

Sections  228.20-228.22  describe  the 
reduction  in  a  survivor  annuity  due  to 
receipt  of  other  types  of  railroad 
retirement  annuities. 

Section  228.23  describes  the  order  in 
which  the  above-described  reductions 
are  made.  Finally.  §  228.40  describes  the 
cost-of-living  increases  applicable  to  the 
tier  I  annuity  component. 

Subpart  C  describes  the  computation 
of  the  tier  II  annuity  component.  Section 
228.50  describes  the  tier  II  annuity 
component  for  various  types  of  survivor 
annuitants.  It  also  describes  the  age 
reduction  applicable  to  the  tier  II 
annuity  component. 

Section  228.51  describes  the    , 
reduction  to  the  tier  II  annuity 
component  known  as  the  takeback 
amount  which  was  imposed  by  the  1983 


amendments  to  the  Railroad  Retirement 
Act. 

Section  228.52  describes  the  increase 
in  the  tier  II  annuity  component  when 
a  widow(er)  is  entitled  to  a  railroad 
retirement  annuity  which  caused  a 
reduction  in  the  widow(er)'s  tier  I 
annuity  component. 

Section  228.53  describes  the  increase 
in  the  tier  II  annuity  component  to 
insure  that  a  widow(er)'s  annuity  is  no 
less  than  the  spouse  annuity  the 
widow(er)  was  receiving  before  the 
employee  died. 

Finally.  §  228.60  describes  the  cost-of- 
living  increase  applicable  to  the  tier  II 
annuity  component. 

The  Board  published  this  rule  in 
proposed  form  on  September  30,  1993 
(58  FR  51024)  inviting  comment  by 
November  1. 1993:  no  comments  were 
received. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  therefore,  no 
regulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  this  rule. 

List  of  Subiects  in  20  CFR  Part  228 

Pensions,  Railroad  employees, 
Railroad  retirement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Part  228.  Computation  of  Survivor 
Annuities,  is  added  to  read  as  follows: 

PART  228— COMPUTATION  OF 
SURVIVOR  ANNUITIES 

Subpart  A — General 

Sec. 

228.1  Introduction. 

228.2  Tier  I  and  tier  II  annuity  components. 

Subpart  B — The  Tier  I  Annuity  Component 

228.10    Computation  of  the  tier  I  annuity 
component  for  a  widow{er),  disabled 
widow(er).  remarried  widow(er),  and  a 
surviving  divorced  spouse. 

228  11    Computation  of  the  tier  I  annuity 
component  of  a  widow(er)  with  a  child 
in  care,  remarried  widow(er)  with  a  child 
in  care,  or  a  surviving  divorced  spouse 
with  a  child  in  care. 

228.12  Computation  of  the  tier  1  annuity 
component  of  a  child's  insurance 
annuity. 

228.13  Computation  of  the  tier  I  annuity 
component  of  a  parent's  insurance 
annuity. 

228.14  Family  maximum. 

228. 1 5  Reduction  for  age. 

228.16  Adjustments  in  the  age  reduction 
factor  (ARF). 


228.1 7  Adjustments  to  the  widow(er)'s. 
disabled  widow(er)'s,  surviving  divorced 
spouse's,  and  remarried  widow(er)'s  tier 
I  annuity  amount. 

228.18  Reduction  for  public  ptension. 

228.19  Reduction  for  a  social  security 
benefit. 

228.20  Reduction  for  an  employee  annuity. 

228.21  Entitlement  as  a  spouse  or  divorced 
spiouse  and  as  a  survivor. 

228.22  Entitlement  to  more  than  one 
survivor  annuity. 

228.23  Priority  of  reductions. 

228.40    Cost  of  living  increase  applicable  to 
the  tier  I  annuity  comjKjnent. 

Subpart  C — The  Tier  II  Annuity  Component 

228.50  Tier  II  annuity  component  for 
widow(er),  child,  or  parent. 

228.51  Takeback  amount. 

228.52  Restored  amount. 

228.53  Spouse  minimum  guarantee. 
228.60    Cost  of  living  increase. 

Authority:  45  U.S.C.  231f. 

PART  228— COMPUTATION  OF 
SURVIVOR  ANNUITIES 

Subpart  A — General 

§228.1     Introduction. 

(a)  What  does  this  part  include?  This 
part  includes  the  computation  of  a 
widow(er)'s,  disabled  widow(er)'s. 
remarried  widow(er)'s.  surviving  , 
divorced  spouse's,  parent's,  and  child's 
insurance  annuity  under  the  Railroad 
Retirement  Act.  "This  part  describes  the 
two  annuity  components  or  tiers  which 
are  included  in  these  annuities.  The  tier 

I  annuity  component,  which  may  be 
payable  in  all  of  the  above  annuities,  is 
described  in  subpart  B  of  this  part. 
Subpart  C  of  this  part  describes  the  tier 

II  annuity  component  which  is  only 
applicable  to  the  widow(er)'s.  disabled 
widow(er)'s,  parent's,  and  child's 
annuity. 

(b)  Other  relevant  parts.  (1)  Part  225. 
Primary  Insurance  Amount 
Determinations,  describes  the  various 
types  of  primary  insurance  amounts 
which  form  the  basis  of  the  computation 
of  the  tier  I  annuity  component 
described  in  this  part. 

(2)  Part  216.  Eligibility  for  an 
Annuity,  describes  the  eligibility 
requirements  for  receipt  of  the  annuity 
computations  described  in  this  part. 

§  228.2    Tier  I  and  tier  it  annuity 
components. 

(a)  Tier  I  annuity  component.  The 
Tier  I  annuity  component  is  generally 
the  amount  that  would  have  been 
payable  under  the  Social  Security  Act  if 
all  of  the  employee's  earnings  after  1936 
under  both  the  railroad  retirement 
system  and  the  social  security  system 
had  been  creditable  under  the  Social 
Security  Act. 


(b)  Tier  II  annuity  component.  The 
tier  II  annuity  component  is  the  portion 
of  the  survivor's  annuity  which  is  based 
on  an  employee's  railroad  earnings  only. 
The  tier  II  component  of  an  annuity 
described  in  this  part  is  a  specified 
percentage  of  the  employee's  actual  or 
anticipated  tier  II  annuity  component. 

Subpart  B — The  Tier  I  Annuity 
Component 

§228.10    Computation  of  the  tier  I  annuity 
component  for  a  wldow(er),  disabled 
widow(er),  remarried  wldow(er),  and  a 
surviving  divorced  spouse. 

The  tier  I  annuity  component  for 
these  beneficiaries  is  generally  based  on 
the  survivor  tier  I  Primary  Insurance 
Amount  (PIA).  The  survivor  tier  I  PIA  is 
determined  in  accordance  with  section 
215  of  the  Social  Security  Act  using  the 
deceased  employee's  combined  railroad 
and  social  security  earnings  after  1950 
(or  after  19.36  if  a  higher  PIA  would 
result)  up  to  the  maximum  creditable 
amounts  through  the  year  of  the 
employee's  death.  See  part  225  of  this 
chapter.  This  amount  may  be  further 
adjusted  for  certain  reductions  or 
deductions  as  described  in  §§  228.15- 
228.20  of  this  part  and  is  subject  to  the 
family  maximum.  See  §228.14  of  this 
part. 

§  228. 1 1    Computation  of  the  tier  I  annuity 
component  of  a  wldow(er)  with  a  child  In 
care,  remarried  Midow(er)  with  a  child  in 
care,  or  a  surviving  divorced  spouse  with  a 
child  in  care. 

The  tier  I  annuity  component  of  a 
widow(er),  remarried  widow(er),  or  a 
surviving  divorced  spouse  with  a  child 
of  the  employee  in  his  or  her  care  is  75 
percent  of  the  PIA  computed  under 
§  228.10  of  this  part.  The  amount  may 
be  adjusted  for  certain  reductions  and 
deductions  described  in  §§228.15- 
228.20  of  this  part  and  is  subject  to  the 
family  maximum.  See  §228.14  of  this 
part. 

§  228.12    Computation  of  the  tier  I  annuity 
component  of  a  child's  insurance  annuity. 

The  tier  I  annuity  component  of  a 
child's  insurance  annuity  is  75  percent 
of  the  PIA  computed  under  §  228.10  of 
this  part.  The  amount  may  be  adjusted 
for  the  family  maximum.  See  §  228.14  of 
this  part. 

§  228.13    Computation  of  the  tier  I  annuity 
component  of  a  parent's  insurance  annuity. 

The  tier  I  annuity  component  of  a 
parent's  insurance  annuity  is  dependent 
on  whether  one  or  two  parents  are 
entitled. 

(a)  One  parent  entitled.  A  parent's  tier 
I  annuity  component  is  equal  to  82V2 
percent  of  the  PIA  computed  under 
§228.10  of  this  part. 


(b)  More  than  one  parent  entitled.  A 
parent's  tier  I  annuity  component  is 
equal  to  75  percent  of  the  PIA  computed 
under  §  228.10  of  this  part. 

(c)  The  amounts  computed  under 
paragraph  (a)  or  (b)  of  this  section  may 
be  adjusted  for  the  family  maximum. 
See  §228.14  of  this  part. 

§228.14    Family  maximum. 

(a)  Family  maximum  defined.  Under 
the  Social  Security  Act.  the  amount  of 
total  monthly  benefits  that  can  be  paid 
for  any  month  on  one  person's  earnings 
record  is  limited.  This  limited  amount 
is  called  the  family  maximum.  The 
family  maximum  is  based  on  the 
survivor  tier  I  PIA  (see  part  225  of  this 
chapter).  Generally,  if  three  or  more 
persons  are  entitled  to  benefits,  their 
benefits  will  be  adjusted  for  the  family 
maximum. 

(b)  Computation  of  the  family 
maximum. — (1)  The  employee  attains 
age  62.  has  a  period  of  disability  or  dies 
prior  to  1979.  The  maximum  is  the 
amount  appearing  in  column  V  of  the 
applicable  table  published  each  year  by 
the  Secretary  of  Health  and  Human 
Services  on  the  line  on  which  appears 
in  column  IV  the  primary  insurance 
amount  of  the  insured  individual  whose 
compensation  is  the  basis  for  the 
benefits  payable.  Where  the  total  of  the 
survivor  benefits  exceeds  the  maximum, 
the  total  tier  I  benefits  for  each  month 
after  1964  are  reduced  to  the  amount 
appearing  in  column  V.  Each  survivor's 
benefit  is  proportionately  reduced, 
based  on  the  percentage  of  the  PIA  used 
to  compute  the  survivor  benefits. 
However,  when  any  of  the  persons 
entitled  to  benefits  on  the  insured 
individual's  compensation  would, 
except  for  the  limitation  described  in 

§  404.353(b)  of  title  20  (dealing  with  the 
entitlement  to  more  than  one  child's 
benefit),  be  entitled  to  a  child's  annuity 
on  the  basis  of  the  compensation  of  one 
or  more  other  insured  individuals,  the 
total  benefits  payable  may  not  be 
reduced  to  less  than  the  smaller  of — 

(i)  The  sum  of  the  maximum  amounts 
of  benefits  payable  on  the  basis  of  the 
compensation  of  all  such  insured 
individuals,  or 

(ii)  The  last  figure  in  column  V  of  the 
applicable  table  published  each  year  by 
the  Secretary  of  Health  and  Human 
Services.  The  "applicable  table"  refers 
to  the  table  which  is  effective  for  the 
month  the  benefit  is  payable. 

(2)  The  employee  attains  age  62,  has 
a  period  of  disability  or  dies  in  1979. 
The  maximum  is  computed  as  follows: 

(i)  150  percent  of  the  first  $230  of  the 
individual's  primary  insurance  amount, 
plus 
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(ii)  272  percent  of  the  primary 
insurance  amount  over  $230  but  not 
over  $332,  plus 

(iii)  134  percent  of  the  primary 
insurance  amount  over  $332  but  not 
over  $433,  plus 

(iv)  175  percent  of  the  primary 
insurance  amount  over  $433. 

If  the  total  of  this  computation  is  not 
a  multiple  of  $0.10,  it  will  be  rounded 
to  the  next  lower  multiple  of  $0.10. 

(3)  The  employee  attains  age  62,  or 
has  a  period  of  disability  or  dies  after 
1979.  The  maximum  is  computed  as  in 
paragraph  (b)(2)  of  this  section. 
However,  the  dollar  amounts  shown 
there  will  be  updated  each  year  after 
1979  as  average  earnings  rise.  This 
updating  is  done  by  first  dividing  the 
average  of  the  total  wages  for  the  second 
year  before  the  individual  dies  or 
becomes  eligible,  by  the  average  of  the 
total  wages  for  1977.  The  result  of  that 
computation  is  then  multiplied  by  each 
dollar  amount  in  the  formula  in 
paragraph  (b)(2)  of  this  section.  Each 
updated  dollar  amount  will  be  rounded 
to  the  nearer  dollar,  if  the  amount  is  an 
exact  multiple  of  $0.50  (but  not  of  $1), 
it  will  be  rounded  to  the  next  higher  $1. 
Before  November  2  of  each  calendar 
year  after  1978,  the  Secretary  of  Health 
and  Human  Services  will  publish  in  the 
Federal  Register  the  formula  and 
updated  dollar  amounts  to  be  used  for 
determining  the  monthly  maximum  for 
the  following  year. 

(c)  Special  minimum  PIA.  Regardless 
of  the  method  used  to  compute  the 
primary  insurance  amount,  if  the  special 
minimum  primary  insurance  amount 
described  in  §404.261  to  this  title  is 
higher,  then  the  family  maximum  will 
be  based  upon  the  special  minimum 
primary  insurance  amount. 

§  228. 1 5    Reduction  for  age. 

(a)  Widow(erj,  surviving  divorced 
spouse,  or  remarried  widow(er).  The  tier 
I  annuity  component  is  reduced  19/40 
of  1  percent  multiplied  by  the  number 
of  months  before  the  annuitant  attains 
full  retirement  age  (presently  age  65) 
effective  with  the  annuity  beginning 
date  for  widow(ers)  bom  before  1/2/40. 
(For  widow(ers)  born  after  1/1/40,  see 
section  216(1)  of  the  Social  Security 
Act.) 

(b)  Disabled  widow(er),  disabled 
surviving  divorced  spouse,  or  disabled 
remarried  widow(er).  The  tier  I  annuity 
component  is  reduced  for  a  maximum  of 
60  months  even  though  the  annuity  may 
begin  at  age  50. 

§  228.16    Adjustments  in  the  age  reduction 
factor  (ARF). 

Upon  the  attainment  of  retirement 
age,  the  previously-computed  age 


reduction  factor  is  adjusted  to  remove 
those  months  for  which  a  full  annuity 
was  not  paid  even  though  the  individual 
was  entitled. 

§  228. 1 7    Adjustments  to  the  «vidow(er)'», 
disabled  wldow(er)'s,  surviving  divorced 
spouse's,  and  remarried  widow(er)  s  tier  I 
annuity  amount 

(a)  If  the  employee  died  before 
attaining  age  62  and  after  1978  and  the 
widow(er).  disabled  widow(er), 
remarried  widow(er),  or  surviving 
divorced  spouse  is  first  eligible  after 
1984,  the  Board  will  compute  the  tier  I 
annuity  amount  as  if  the  employee  had 
not  died  but  had  reached  age  62  in  the 
second  year  after  the  indexing  year  (see 
§  225.2  of  this  chapter);  provided, 
however,  that  if  the  employee  was 
entitled  to  a  primary  insurance  amount 
based  on  average  monthly  wages  this 
section  is  not  applicable.  The  indexing 
year  is  never  earlier  than  the  second 
year  before  the  year  of  the  employee's 
death.  Except  for  this  limitation  it  is  the 
earlier  of 

(1)  The  year  the  employee  attained 
age  60,  or  would  have  attained  age  60 
had  the  employee  lived,  and 

(2)  The  second  year  before  the  year  in 
which  the  widow(er).  remarried 
widow(er),  or  surviving  divorced  spouse 
becomes  eligible  for  such  an  annuity, 
has  attained  age  60,  or  is  age  50-59  and 
disabled. 

(b)  The  tier  I  annuity  component  is 
increased  if  the  employee's  annuity  was 
increased  or  would  have  been  increased 
based  on  delayed  retirement  credits  (see 
§  225.36  of  this  chapter). 

(c)  The  tier  I  annuity  component  is 
reduced  if  the  employee  had  been 
entitled  to  an  age  reduced  annuity, 
including  an  annuity  based  on  30  years 
of  service,  which  is  reduced  for  age 
because  it  began  before  the  employee 
attained  age  62.  In  this  instance,  the 
widow(er)'s,  remarried  widow(er)'s,  or 
surviving  divorced  spouse's  tier  I 
annuity  component  after  applying  any 
reduction  for  age  is  further  reduced  to 
the  larger  of  amount  the  employee 
would  have  received  as  a  tier  I  annuity 
component  if  still  alive  or  82Vz  percent 
of  his  or  her  primary  insurance  amount. 

§  228.18    Reduction  for  public  pension. 

(a)  The  tier  I  annuity  component  of  a 
widow(er),  remarried  widow(er), 
surviving  divorced  spouse,  or  disabled 
widow(er)  annuity,  as  described  in  the 
preceding  sections  of  this  part,  is 
reduced  if  the  survivor  is  in  receipt  of 
a  public  pension. 

(b)  When  reduction  is  required. 
Unless  the  survivor  annuitant  meets  one 
of  the  exceptions  in  paragraph  (d)  of  this 
section,  the  tier  I  annuity  component  is 


reduced  each  month  the  survivor 
annuitant  is  receiving  a  monthly 
pension  from  a  Federal.  State,  or  local 
government  agency  (Government 
pension)  for  which  he  or  she  was 
employed  in  work  not  covered  by  social 
security  on  the  last  day  of  such 
employment.  For  purposes  of  this 
section.  Federal  government  employees 
are  not  considered  to  be  covered  by 
social  security  if  they  are  covered  for 
Medicare  but  are  not  otherwise  covered 
by  social  security,  or  if  they  are  covered 
under  social  security  solely  by  an 
election  to  become  subject  to  the 
Federal  Employees  and  Retirement 
System  made  after  December  31, 1987, 
and  have  not  worked  60  months  under 
that  system. 

(c)  Payment  in  a  lump  sum.  If  the 
Government  pension  is  not  paid 
monthly  or  is  paid  in  a  lump-sum 
payment,  the  Board  will  determine  how 
much  the  pension  would  be  if  it  were 
paid  monthly.  If  one  of  the  alternatives 
to  a  lump-sum  payment  is  a  life  annuity, 
and  the  amount  of  the  monthly  beneHt 
for  the  life  annuity  can  be  determined, 
the  reduction  will  be  based  on  that 
monthly  benefit  amount.  Where  the 
period  for  the  equivalent  monthly 
pension  benefit  is  not  clear,  it  may  be 
necessary  for  the  Board  to  determine  the 
reduction  period  on  an  individual  case 
basis. 

(d)  Exceptions.  The  reduction  does 
not  apply: 

(1)  If  the  survivor  is  receiving  a 
Government  pension  based  on 
employment  for  an  interstate 
instrumentality;  or 

(2)  If  the  survivor  receives  or  is 
eligible  to  receive  a  Government 
pension  for  one  or  more  months  in  the 
period  December  1977  through 
November  1982  and  he  or  she  meets  the 
requirements  for  social  security  benefits 
that  were  applied  in  January  1977, 
assuming  the  employee's  earnings  had 
been  covered  under  that  Act  (even 
though  he  or  she  did  not  actually  claim 
such  benefits  or  become  entitled  for 
such  benefits  until  a  later  month).  The 
January  1977  requirements  are,  for  a 
man,  a  one-half  support  test  (see 
paragraph  (e)  of  this  section),  and,  for  a 
woman  claiming  benefits  as  a  surviving 
divorced  spouse,  marriage  for  at  least  20 
years  to  the  insured  worker.  A  person  is 
considered  eligible  for  a  Government 
pension  for  any  month  in  which  he  or 
she  meets  all  the  requirements  for 
payment  except  that  he  or  she  is 
working  or  has  not  applied;  or 

(3)  If  a  survivor  annuitant  was 
receiving  or  eligible  (as  defined  in 
paragraph  (d)(2)  of  this  section)  to 
receive  a  Government  pension  for  one  or 
more  months  before  July  1983.  and  he 


or  she  meets  the  one-half  support  test 
(see  paragraph  (e)  of  this  section).  If  a 
survivor  annuitant  meets  the  exception 
in  this  paragraph  but  he  or  she  does  not 
meet  the  exception  in  paragraph  (d)(2) 
of  this  section,  December  1982  is  the 
earliest  month  for  which  the  reduction 
will  not  affect  his  benefits;  or 

(4)  If  a  survivor  annuitant  was  eligible 
for  a  Government  pension  in  a  given 
month  except  for  a  requirement  which 
delayed  eligibility  for  such  pension 
until  the  month  following  the  month  in 
which  all  other  requirements  were  met, 
the  Board  will  consider  the  annuitant  to 
be  eligible  in  that  given  month  for  the 
purpose  of  meeting  one  of  the 
exceptions  in  paragraphs  (d)  (2)  and  (3) 
of  this  section.  If  an  annuitant  meets  an 
exception  solely  because  of  this 
paragraph,  his  or  her  benefits  will  be 
unreduced  for  months  after  November 
1984  only. 

(e)  The  one-half  support  test.  For  a 
man  to  meet  the  January  1977 
requirement  as  provided  in  the 
exception  in  paragraph  (d)(2)  of  this 
section  and  for  a  man  or  a  woman  to 
meet  the  exception  in  paragraph  (d)(3) 
of  this  section,  he  or  she  must  meet  a 
one-half  support  test.  One-half  support 
is  defined  in  part  222  of  this  chapter. 
One-half  support  must  be  met  at  one  of 
the  follov.ing  times: 

(1)  If  the  employee  upon  whose 
compensation  the  survivor  annuity  is 
based  had  a  period  of  disability  which 
did  not  end  before  he  or  she  became 
entitled  to  an  age  and  service  or 
disability  annuity,  or  died,  the  survivor 
annuitant  must  have  been  receiving  at 
least  one-half  support  from  the 
employee — 

(i)  At  the  beginning  of  his  or  her 
period  of  disability;  or 

(ii)  At  the  time  he  or  she  became 
entitled  to  an  age  and  service  or 
disability  annuity;  or 

(iii)  At  the  time  of  his  or  her  death. 

(2)  If  the  employee  upon  whose 
compensation  the  survivor  annuity  is 
based  did  not  have  a  period  of  disability 
at  the  time  of  his  or  her  entitlement  or 
death,  the  survivor  annuitant  must  have 
been  receiving  at  least  one-half  support 
from  the  employee — 

(i)  At  the  time  he  or  she  became 
entitled  to  an  age  and  service  annuity  or 
disability  annuity;  or 

(ii)  At  the  time  of  his  or  her  death. 

(f)  Amount  of  reduction.  (1)  If  a 
survivor  annuitant  becomes  eligible  for 
a  Government  pension  after  June  1983, 
the  Board  will  reduce  (but  not  below 
zero)  the  tier  I  annuity  component  by 
two-thirds  of  the  amount  of  the  monthly 
pension.  If  the  amount  of  the  reduction 
is  not  a  multiple  of  10  cents,  it  will  be 


rounded  to  the  next  higher  multiple  of 
10  cents. 

(2)  If  a  survivor  annuitant  became 
eligible  for  a  Government  pension 
before  July  1983  and  he  or  she  did  not 
meet  one  of  the  exceptions  in  paragraph 
(d)  of  this  section,  the  Board  will  reduce 
(but  not  below  zero)  the  tier  I 
component  by  the  full  amount  of  the 
pension  for  months  before  December 
1984  and  by  two-thirds  the  amount  of 
his  or  her  monthly  pension  for  months 
after  November  1984.  If  the  amount  of 
the  reduction  is  not  a  multiple  of  10 
cents,  it  will  be  rounded  to  the  next 
higher  muhiple  of  10  cents. 

Ig)  Reduction  not  applicable.  This 
reduction  is  not  applied  to  claimants 
who  both  filed  and  were  entitled  to 
benefits  prior  to  December  1977. 

§  228. 1 9    Reduction  for  a  social  security 
benefit 

The  tier  I  annuity  component  is 
reduced  for  the  amount  of  any  social 
security  benefit  to  which  the  survivor 
annuitant  is  entitled. 

§  228.20    Reduction  for  an  employee 
annuity. 

(a)  General.  If  an  individual  is  entitled 
to  an  annuity  as  a  survivor,  and  is  also 
entitled  to  an  employee  annuity,  then 
the  survivor  annuity  must  be  reduced  by 
the  amount  of  the  employee  annuity. 
However,  this  reduction  does  not  apply 
(except  as  provided  in  paragraph  (b)  of 
this  section)  if  the  survivor  or  the 
individual  upon  whose  earnings  record 
the  survivor  annuity  is  based  worked  for 
a  railroad  employer  or  as  an  employee 
representative  before  January  1, 1975. 

(b)  Tier  I  reduction.  If  an  individual 
is  entitled  to  an  annuity  as  a  survivor, 
then  the  tier  I  component  of  the  survivor 
annuity  must  be  reduced  by  the  amount 
of  the  tier  I  component  of  the  employee 
annuity  after  reduction  for  age.  Where 
the  survivor  is  entitled  to  a  tier  II 
component  and  either  the  survivor  or 
the  employee  had  railroad  earnings 
before  1975,  a  portion  of  this  reduction 
may  be  restored  in  the  computation  of 
the  tier  II  component  (see  §  228.52  of 
this  part). 

§  228.21     Entitlement  as  a  spouse  or 
divorced  spouse  and  as  a  survivor. 

If  an  individual  is  entitled  to  both  a 
spouse  or  divorced  spouse  and  survivor 
annuity,  only  the  larger  annuity  will  be 
paid.  However,  if  the  individual  so 
chooses,  he  or  she  may  receive  the 
smaller  annuity  rather  than  the  larger 
annuity. 

§  228.22    Entitlement  to  more  than  one 
survivor  annuity. 

If  an  individual  is  entitled  to  more 
than  one  survivor  annuity,  only  the 


larger  annuity  will  be  paid.  However,  if 
the  individual  so  chooses,  he  or  she  may 
receive  the  smaller  annuity  rather  than 
the  larger  annuity. 

§228.23    Priority  Of  reductions. 

The  tier  I  component  of  the  survivor 
annuity  is  first  reduced  by  the  family 
maximum,  if  applicable,  then  any 
applicable  age  reduction,  then  by  any 
public  pension  offset,  then  by  any  social 
security  benefit  payable,  then  by  the  tier 
I  component  of  any  employee  annuity 
payable  to  the  survivor  annuitant. 

§  228.40    Cost  of  living  increase  applicable 
to  t^e  tier  I  annuity  component 

The  tier  I  annuity  component  of  a 
survivor  annuity  is  increased  at  the 
same  time  and  by  the  same  pjercentage 
as  the  increase  provided  for  under 
section  215(i)  of  the  Social  Security  Act. 
The  amount  of  the  increase  is  published 
in  the  Federal  Register  annually.  The 
cost-of-living  increase  is  payable 
beginning  with  the  benefit  for  the  month 
of  December  of  the  year  for  which  the 
increase  is  due.  The  increase  is  paid  in 
the  January  payment. 

Subpart  C — The  Tier  II  Annuity 
Component 

§  228.50    Tier  II  annuity  component 
widow(er),  child,  or  parent 

(a)  General.  The  tier  II  annuity 
component  is  an  additional  amount 
payable  to  a  widow(er).  disabled 
widow(er),  child,  or  parent,  but  not  to 
a  surviving  divorced  spouse  or 
remarried  widow(er),  and  a  parent  as 
provided  in  paragraph  {b){2)  of  this 
section,  based  on  the  railroad 
employee's  earnings  in  the  railroad 
industry.  Unlike  the  tier  I  annuity 
component  it  is  not  reduced  for  any 
other  social  insurance  benefit  except  a 
railroad  retirement  annuity.  See 
§§228.20-228.23  of  this  part. 

(b)  Amount  of  the  tier  II  annuity 
component  (1981  amendment). —{1] 
Widow(er)  or  disabled  widow(erj.  The 
amount  of  a  widow(er)'s  or  disabled 
widow(er)'s  tier  D  annuity  component  is 
50  percent  of  the  amount  of  the 
employee's  tier  II  which  would  have 
been  payable  in  the  month  in  which  the 
widow  became  entitled  had  the 
employee  been  alive  and  in  receipt  of  an 
annuity  under  the  Railroad  Retirement 
Act  at  that  time. 

(2)  Parent.  The  amount  of  a  parent's 
tier  II  annuity  component  is  35  percent 
of  the  amount  of  the  employee's  tier  II 
annuity  component  which  would  have 
been  payable  in  the  month  in  which  the 
parent  became  entitled  had  the 
employee  been  alive  and  in  receipt  of  an 
annuity  under  the  Railroad  Retirement 
Act  at  that  time.  However,  if  another 
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survivor  is  entitled,  or  potentially 
entitled,  to  a  tier  II  annuity  component, 
the  parent  tier  II  annuity  component  is 

zero. 

(3)  Child.  The  amount  of  each  child's 
tier  II  annuity  component  is  15  percent 
of  the  employee's  tier  II  annuity 
component  which  would  have  been        « 
payable  in  the  month  in  which  the  child 
became  entitled  had  the  employee  been 
alive  and  in  receipt  of  an  annuity  under 
the  Railroad  Retirement  Act  at  that  time. 

(c)  Minimum  tier  II  survivor  annuity 
components.  If  the  total  tier  II  annuity 
components  payable  to  survivors  is  less 
than  35  percent  of  the  employee's  tier  II 
annuity  component  which  would  have 
been  payable  in  the  month  the  survivors 
became  entitled  had  the  employee  been 
alive  and  in  receipt  of  an  annuity  under 
the  Railroad  Retirement  Act  at  that  time, 
the  individual  tier  II  annuity 
components  computed  in  paragraph  (b) 
of  this  section  shall  be  increased 
proportionally  so  that  the  total  of  all 
such  tier  II  annuity  components  equals 
35  percent  of  the  employee's  tier  II 
annuity  component. 

(d)  Maximum  tier  II  annuity 
components.  If  the  total  tier  II  survivor 
annuity  components  payable  to 
survivors  exceeds  80  percent  of  the 
employee's  tier  II  annuity  component 
which  would  have  been  payable  in  the 
month  the  survivors  became  entitled 
had  the  employee  been  alive  and 
entitled  to  an  annuity  under  the 
Railroad  Retirement  Act  at  that  time,  the 
individual  tier  II  annuity  components 
computed  in  paragraph  (b)  of  this 
section  shall  be  reduced  proportionally 
so  that  the  total  of  all  such  tier  II 
annuity  components  totals  no  more  than 
80  percent  of  the  employee's  tier  II 
annuity  component. 

(e)  Age  reduction.  The  tier  II  annuity 
component  of  a  widow(er)  or  disabled 
widow(er)  is  subject  to  reduction  by  the 
same  age  reduction  factor  as  is 
applicable  to  the  tier  I  annuity 
component.  See  §  228.15  of  this  part. 

§  228.51    Takeback  amount 

(a)  The  1983  amendments  to  the 
Railroad  Retirement  Act  provided  that  a 
portion  of  the  cost-of-living  increases 
payable  on  the  tier  I  annuity  component 
be  offset  from  the  amount  of  the  tier  II 
annuity.  This  amount  is  the  takeback 
amount.  The  amount  of  the  takeback 
and  its  application  depends  on  the 
employee  and  survivor's  annuity 
beginning  dates. 

(d)(1)  Tne  tier  II  takeback  amount  for 
survivors  whose  annuity  beginning  date 
is  January  1, 1984  or  later  is  usually  the 
amount  of  the  employee's  takeback 
amount.  That  amount  is  equal  to  5 
percent  of  the  employee's  primary 


insurance  amount,  less  all  applicable 
reductions  (net  tier  I),  on  November  1. 
1983.  However,  if  the  employee's 
annuity  was  reduced  for  a  social 
security  benefit  but  the  survivor's 
annuity  is  not.  the  takeback  amount  is 
the  amount  the  employee's  annuity 
would  have  been  reduced  for  the 
takeback  if  the  employee's  annuity  had 
not  been  reduced  for  a  social  security 
benefit.  If  the  employee's  annuity  had 
not  been  tiered  or  was  being  paid  under 
the  overall  minimum,  the  Board  will 
compute  the  amount  of  the  tier  II 
takeback  that  would  have  been 
applicable  to  the  employee's  annuity. 

(2)  The  tier  II  takeback  amount  for 
survivors  whose  annuity  beginning  date 
is  before  January  1. 1984  is  equal  to  5 
percent  of  the  survivor's  net  tier  I 
annuity  component,  before  deduction 
on  account  of  work,  on  November  1, 
1983. 

(3)  The  tier  II  takeback  will  be  applied 
in  accord  with  the  above  paragraphs  in 
any  case  where  the  employee  died  or 
retired  before  January  1,  1984.  If  the 
employee  died  or  retires  after  December 
31,  1983,  or  the  employee  never  retired 
and  dies  after  December  31,  1993,  no 
takeback  will  be  applied  to  the 
survivor's  annuity. 

(c)  No  takeback  is  applied  if  the 
survivor  tier  II  annuity  amount  before 
the  takeback  is  applied  is  $10.00  or  less 
and  cost-of-living  increases  have  not 
increased  the  tier  II  annuity  amount  to 
more  than  $10.00  (the  takeback  may 
never  reduce  the  tier  II  to  an  amount 
less  than  $10.00). 

§  228.52    Restored  amount 

(a)  General.  A  restored  amount  is 
added  to  the  tier  II  annuity  component 
of  a  widow(er)'s  annuity  whose  annuity 
is  reduced  for  receipt  of  an  employee 
annuity  under  the  Railroad  Retirement 
Act  provided  either  the  employee  or  the 
widow(er)  had  ten  years  of  creditable 
railroad  service  prior  to  January  1, 1975. 

(b)  Amount.  Tne  amount  of  tne  tier  II 
restored  amount  for  a  widow(er)  is  the 
difference  between  the  amount  payable 
as  a  widow(er)  under  the  Railroad 
Retirement  Act  of  1937  as  increased  by 
all  annual  social  security  cost-of-living 
percentage  increases  from  January  1, 
1975,  until  the  later  of  the  annuity 
beginning  date  of  either  the  employee's 
annuity  or  the  widow(er)'s  annuity  and 
the  amount  payable  to  the  widow(er) 
under  the  Railroad  Retirement  Act  of 
1974  under  the  rules  set  forth  in  this 
part. 

(c)  Widower.  In  order  to  qualify  for  an 
annuity  under  the  1937  Act  and  thus  for 
a  restored  amount,  a  widower  must  have 
been  dependent  on  his  spouse  for  at 
least  50  percent  of  his  support  in  the 


year  prior  to  her  death  or  at  the  time  the 
spouse's  annuity  began. 

§  228.53    Spouse  minimum  guarantee. 

The  Railroad  Retirement  Act  provides 
that  a  spouse  should  receive  no  less  as 
a  widow(er)  than  he  or  she  received  as 
a  spouse.  However,  if  the  widow(er) 
becomes  entitled  to  a  social  security 
benefit,  thus  reducing  his  or  her 
annuity,  the  spouse  minimum  guarantee 
is  payable  only  to  the  extent  that  it 
guarantees  the  amount  that  the 
widow(er)  would  have  received  as  a 
spouse  had  he  or  she- been  entitled  to  a 
social  security  benefit  in  the  month 
preceding  the  employee's  death  in  an 
amount  equal  to  the  amount  of  the 
social  security  benefit  payable  at  the 
time  the  widow(er)  first  became  entitled 
to  the  social  security  benefit. 

§  228.60    Cost-of-living  increase. 

The  tier  II  annuity  component  of  a  . 
survivor  annuity  under  the  Railroad 
Retirement  Act  is  increased  by  32.5 
percent  of  the  percentage  increase  under 
section  215(i)  of  the  Social  Security  Act 
at  the  same  time  that  any  such  increase 
is  payable.  The  amount  of  the  increase 
is  published  in  the  Federal  Register 
annually.  The  cost-of-living  is  payable 
beginning  with  the  benefit  payable  for 
the  month  of  December  of  the  year  for 
which  the  increase  is  due.  The  increase 
is  paid  in  the  January  payment.  In 
addition,  in  determining  the  amount  of 
the  tier  II  component  at  the  time  the 
survivor  annuity  begins,  all  cost-of- 
living  increases  that  were  applied  or 
would  have  been  applied  after  the 
employee's  annuity  beginning  date  or 
death  and  prior  to  the  sur\'iving  annuity 
beginning  date  are  taken  into 
consideration. 

PART  237— [REMOVED  AND 
RESERVED] 

2.  Part  237  consisting  of  §§  237.101- 
237.108  is  hereby  removed  and 
reserved. 

Dated:  March  24.  1995. 

By  authority  of  the  Board. 

For  the  Board, 
Beatrice  Ezerski, 
Secntary  to  the  Board. 
|FR  Doc.  9S-7778  Filed  3-29-95;  8:45  ami 
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ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  8012(a)  of  Pub.  L.  101-239 
which,  effective  October  1,  1990, 
changed  the  definition  of  the  term 
"eligible  spouse"  as  it  is  used  in  the 
supplemental  security  income  (SSI) 
program.  Under  the  former  definition  of 
"eligible  spouse."  members  of  an  SSI 
eligible  couple  who  began  living  apart 
could  not  be  treated  as  individuals  for 
SSI  eligibility  and  payment  purposes 
during  the  first  6  montlfs  following  the 
month  in  which  they  began  living  apart. 
The  statutory  change  eliminated  the  6- 
month  waiting  period.  The  final  rule 
revises  the  definition  of  "eligible 
spouse"  contained  in  the  regulations  as 
well  as  makes  a  number  of  other 
confoj-ming  changes.  Finally,  the  rule 
eliminates  provisions  in  the  regulations 
pertaining  to  eligible  couples  living 
apart. 

EFFECTIVE  DATE:  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  document — Harry  Short, 
Legal  Assistant,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (410)  965-6243; 
regarding  eligibility  or  filing  for 
benefits — our  national  toll-free  number, 
1-800-772-1213. 

SUPPLEMENTARY  INFORMATION:  Section 
1614(b)  of  the  Social  Security  Act  (the 
Act),  as  in  effect  until  October  1,  1990, 
defined  an  eligible  spouse  as  "an  aged, 
blind,  or  disabled  individual  who  is  the 
husband  or  wife  of  another  aged,  blind, 
or  disabled  individual  and  who  has  not 
been  living  apart  from  such  other  aged, 
blind,  or  disabled  individual  for  more 
than  six  months."  One  effect  of  this 
definition  was  to  create  a  6-month 
waiting  period  before  the  members  of  an 
eligible  couple,  who  begin  living  apart, 
could  be  treated  as  individuals  for  SSI 
purposes. 

Section  8012  of  Public  Law  101-239 
(the  Omnibus  Budget  Reconciliation  Act 
of  1989)  eliminated  the  6-month  waiting 
period  by  revising  the  definition  of  an 
eligible  spouse.  Effective  October  1, 


1990.  "eligible  spouse"  means  an  aged, 
blind,  or  disabled  individual  who  is  the 
husband  or  wife  of  another  aged,  blind, 
or  disabled  individual  and  who  is  Uving 
with  that  eligible  individual  on  the  first 
day  of  the  month,  or,  in  any  case  in 
which  either  spouse  files  an  application 
for  benefits  or  requests  restoration  of 
eligibility  under  the  SSI  program  during 
the  month,  at  the  time  the  application 
or  request  is  filed. 

This  final  rule  revises  the  definition 
of  "eligible  spouse"  in  §§416.120(c)(14) 
and  416.1801(c)  to  reflect  section  8012 
of  Public  Law  101-239. 

The  legislative  history  does  not 
indicate  that  Congress  intended  to  treat 
couples  who  are  temporarily  separate  as 
individuals.  Therefore,  the  rule  also 
provides  in  §  416.1801(c)  that  an 
individual  is  considered  to  be  living 
with  an  eligible  spouse  during 
temporary  absences  as  defined  in 
§  416.1149  and  while  receiving 
continued  benefits  under  section 
1611(e)(1)(E)  or  (G)  of  the  Act. 

In  addition  to  revising  the  definition 
of  "eligible  spouse"  in  §§416.120(c)(14) 
and  416.1801(c),  a  number  of  other 
sections  in  the  regulations  are  revised  to 
eliminate  provisions  which  refer  to  the 
prior  rule  for  terminating  eligible  couple 
status  based  on  a  6-month  period  of 
living  apart.  These  sections  are  as 
follows: 

•  Section  416.305(b)(1)  is  revised  to 
remove  language  regarding  the  eligible 
spouse  living  apart  from  the  eligible 
individual  for  a  period  of  6  months. 

•  Section  416.412  is  amended  by 
using  more  precise  language  in  the  first 
sentence  when  referring  to  a  member  of 
an  eligible  couple  temporarily  residing 
in  a  medical  care  facility.  We  also  make 
a  technical  change  for  convenience  in 
future  updating  by  showing  the 
payment  amounts  for  such  eligible 
couple  in  a  table  rather  than  as  text  and 
updating  the  table  with  the  amounts 
published  in  the  Federal  Register  at: 

52  PR  41672  (10/29/87) 

53  PR  43932  (10/31/88) 

54  PR  45801  (10/31/89) 

54  PR  53751  (12/29/89) 

55  PR  45856  (10/31/90) 

56  PR  55325  (10/25/91) 

57  PR  48619  (10/27/92) 

58  PR  58004  (10/28/93) 

59  PR  54464  (10/31/94) 

•  Section  416.414  is  revised  to 
specify  that  the  computations  in 
paragraphs  (b)(2)  and  (b)(3)  are 
applicable  only  when  one  or  both 
members  of  an  eligible  couple  are 
temporarily  absent  from  home  per 
§416.1149(c)(l).  As  their  absence  is 
temporary,  they  are  not  separated. 

•  Section  416.430,  which  deals  with 
essential  person  increments,  is  revised 


by  removing  language  regarding  when 
the  members  of  an  eligible  couple  live 
apart  and  adding  language  to  explain 
how  to  pay  a  couple  when  one  member 
is  temporarily  absent  and  subject  to  the 
$30  payment  limit  while  an  inpatient  at 
a  medical  facility  where  Medicaid  is 
paying  more  than  half  the  cost  of  care. 
The  reference  to  §  416.531  is  also 
changed  to  §  416.413. 

•  In  §416.432,  a  portion  of  the 
introductory  language  and  paragraphs 
(a)  and  (b)  are  removed.  The  removed 
material  concerns  members  of  an 
eligible  couple  who  have  separated. 

•  Section  416.532(e).  which  provides 
for  essential  person  increments  when 
members  of  an  eligible  couple  live  apart, 
is  removed. 

•  In  §  416.554,  the  last  sentence  of  the 
text  and  example  three  regarding 
separated  members  of  an  eligible  couple 
are  revised. 

•  In  §  416.1130(c),  the  last  sentence, 
which  refers  to  members  of  an  eligible 
couple  who  have  different  living 
arrangements,  is  removed. 

•  In  §416.1147,  paragraphs  (a)  and 
(d)  are  removed  and  the  remaining 
paragraphs  are  revised  and  redesignated 
(a),  (b).  (c),  and  (d)  respectively.  The 
deleted  material  deals  with  valuation  of 
in-kind  support  and  maintenance  for  a 
memlier  of  an  eligible  couple  who  is 
separated  from  his  or  her  spouse. 

•  Section  416.1802(b)  is  revised  to 
remove  language  referring  to 
computation  of  benefits  for  separated 
members  of  an  eligible  couple. 

•  Section  416.1806  is  revised  to 
contain  rules  on  who  will  be  considered 
the  individual's  spouse,  if  more  than 
one  person  would  qualify. 

•  Section  416.1811  is  removed  as  a 
result  of  the  revision  to  §416.1806.  The 
cross-reference  to  «?  416.1811  in 
§416.1101  (definition  of  "spouse")  is 
also  removed. 

•  Section  416.1830(a)(1)  is  revised  to 
provide  that,  if  the  members  of  an 
ehgible  couple  begin  living  apart,  they 
will  be  treated  as  individuals  beginning 
with  the  month  following  the  calendar 
month  they  stopped  living  together. 

•  In  §  416.1832  (c)  and  (d),  the  cross- 
references  to  §  416.1806  (b)  and  (c) 
respectively  are  revised  to  refer  to 
§416.1806 '(a)(2)  and  (a)(3)  respectively. 
This  change  is  necessitated  by  the 
revision  we  are  making  to  §416.1806. 

•  Section  416.1832(d)  is  revised  to 
provide  that,  if  a  marital  relationship 
has  been  found  to  exist  solely  because 
a  man  and  woman  are  living  together 
and  leading  others  to  believe  that  they 
are  husband  and  wife,  such  marital 
relationship  will  be  considered  to  end 
as  of  the  date  the  man  and  woman  stop 
living  together. 
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Public  Comments 

This  rule  was  published  as  a  Notice 
of  Proposed  Rulemaking  on  March  8, 
1994  (59  FR  10766).  A  60-day  comment 
period  was  provided.  We  did  not 
receive  any  public  comments.  We  are, 
therefore,  adopting  the  rule  essentially 
as  proposed  with  the  exception  of  some 
nonsubstantive  technical  revisions  and 
the  addition  of  the  technical  and  update 
change  being  made  to  §  416.412 
discussed  above. 

Obsolete  Social  Security  Rulings 

Enactment  of  Section  8012(a)  of 
Public  Law  101-239  has  made  the 
following  Social  Security  Rulings  (SSRs) 
obsolete:  76-28,  76-41,  and  88-llc. 
Therefore,  we  are  rescinding  these  SSRs 
simultaneously  with  the  publication  of 
this  final  rule. 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  numbe^  of  small 
entities  because  it  will  affect  ^ly 
individuals  and  states.  Thej^fore,  a 
regulatory  flexibility  anamis  as 
provided  in  Public  Law  96^354,  the 
Regulatory  Flexibility  Act,  idi^not 
required. 


Paperwork  Reduction  Act  of  1980 

This  final  regulation  imposes  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  Practice  and 
Procedure,  Aged.  Blind,  DisabiUty 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income 

Dated:  February  1. 1995. 
Shirley  Chater, 
Commissioner  of  Social  Security. 

Approved:  March  24, 1995 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  chapter  11  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND  AND  DISABLED. 

1.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1601-1634  of 
the  Social  Security  Act;  42  U.S.C.  1302  and 
1381-1383c;  sec.  212  of  Pub.  L  93-66.  87 
Stat.  155  and  sec.  502(a)  of  Pub.  L.  94-241, 
90  Stat.  268. 

2.  In  §416.120,  paragraph  {c)(14)  is 
revised  to  read  as  follows: 

§416.120    General  definitions  and  use  of 
terms. 


(c)  Miscellaneous.  •  *   * 

(14)  Eligible  spouse  means  an  aged, 
blind,  or  disabled  individual  who  is  the 
husband  or  wife  of  another  aged,  blind, 
or  disabled  individual  and  who  is  living 
with  that  individual  (see  §  416.1801(c)). 
***** 

3.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1611  and  1631(a), 
(d).  and  (e)  of  the  Social  Security  Act:  42 
U.S.C.  1302. 1382, 1383(a).  (d),  and  (e). 

4.  In  §  416.305,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  416.305    You  must  file  an  application  to 
receive  supplemental  security  Income 
benefits. 

***** 

(b)  Exceptions.  You  need  not  file  a 
new  application  if — 

(1)  You  have  been  receiving  benefits 
as  an  eligible  spouse  and  are  no  longer 
living  with  your  husband  or  wife; 
***** 

5.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority:  Sec.  1102. 1611  (a),  (b).  (c).  and 
(e).  1612,  1617.  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302,  1382  (a),  (b), 
(c).  and  (e),  1382a.  1382f,  and  1383. 

6.  Section  416.412  is  revised  to  read 
as  follows: 

§416.412    Amount  of  benefits;  eligible 
couple. 

The  benefit  under  this  part  for  an 
eligible  couple,  neither  of  whom  is 
temporarily  residing  in  a  medical  care 
facility  as  described  in  §  416.1149(c)(1) 
nor  is  a  qualified  individual  (as  defined 
in  §  416.211),  shall  be  payable  at  the 
following  rate: 
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Effective  date 

Percentage  increase 

Rate  per  year 

Rate  per  month 

07/82 

7.4 

$5,116.80 

S426.40 

07/83 

3.5 

5.476.80 

456.40 

01/84 

3.5 

5.664.00 

472.00 

01/85 

3L5 

5,856.00 

488.00 

01/86 

3.1 

6,048.00 

504.00 

01/87 

1.3 

6.120.00 

510.00 

01/88 

4.2 

6,384.00 

532.00 

01/89 

4.0 

6,636.00 

553.00 

01/90 

4.7 

6.948.00 

579.00 

01/91 

S.4 

7,320.00 

610.00 

01/92 

3w7 

7,596.00 

633.00 

01/93 

&0 

7,824.00 

652.00 

01/94 

2.6 

8,028.00 

669.00 

01/95 

2.8 

8,244.00 

687.00 

The  monthly  rate  is  reduced  by  the 
amount  of  the  couple's  income  which  is 
not  excluded  pursuant  to  subpart  K  of 
this  part. 


7.  In  §  416.414,  the  paragraph 
headings  for  paragraphs  (b)(2)  and  (b)(3) 
are  revised  to  read  as  follows: 


§416.414    Amount  of  benefits:  eligible 
individual  or  eligible  couple  In  a  medical 
care  facility. 

***** 

(b)  *  *  • 


UMI 


(2)  Eligible  couple  both  of  whom  are 
temporarily  absent  from  home  in 
medical  care  facilities  as  described  in 
§416.1149(c)(l).  •   •   * 

(3)  Eligible  couple  with  one  spouse 
who  is  temporarily  absent  from  home  as 
described  in  §416. 1149(c)(1).   *   *   * 


8.  Section  416.430  is  revised  to  read 
as  follows: 

§416.430    Eligible  Individual  wttt)  eligible 
spouse;  essential  person(s)  present 

(a)  When  an  eligible  individual  with 
an  eligible  spouse  has  an  essential 
person  (§  416.222)  living  in  his  or  her 
home,  or  when  both  such  persons  each 
has  an  essential  person,  the  increase  in 
the  rate  of  payment  is  determined  in 
accordance  with  §§416.413  and 
416.532.  The  income  of  the  essential 
person(s)  is  included  in  the  income  of 
the  couple  and  the  payment  due  will  be 
equally  divided  between  each  member 
of  the  eligible  couple. 

(b)  When  one  member  of  an  eligible 
couple  is  temporarily  absent  in 
accordance  with  §  416.1149(c)(1)  and 
§  416.222(c)  and  either  one  or  both 
individuals  has  an  essential  person,  add 
the  essential  person  increment  to  the 
benefit  rate  for  the  member  of  the 
couple  who  is  actually  residing  with  the 
essential  person  and  include  the  income 
of  the  essential  person  in  that  member's 
income.  See  §416. 414(b)(3). 

9.  Section  416.432  is  revised  to  read 
as  follows: 

§416.432    Change  In  status  Involving  a 
couple;  eligibility  continues. 

When  there  is  a  change  in  status 
which  involves  the  formation  or 
dissolution  of  an  eligible  couple  (for 
example,  marriage,  divorce),  a 
redetermination  of  the  benefit  amount 
shall  be  made  for  the  months 
subsequent  to  the  month  of  such 
formation  or  dissolution  of  the  couple  in 
accordance  with  the  following  rules: 

(a)  When  there  is  a  dissolution  of  an 
eligible  couple  and  each  member  of  the 
couple  becomes  an  eligible  individual, 
the  benefit  amount  for  each  person  shall 
be  determined  individually  for  each 
month  beginning  with  the  first  month 
after  the  month  in  which  the  dissolution 
occurs.  This  shall  be  done  by 
determining  the  applicable  benefit  rate 
for  an  eligible  individual  with  no 
eligible  spouse  according  to  §§  416.410 
or  416.413  and  416.414  and  applying 

§  416.420(a).  See  §  416.1147a  for  the 
applicable  income  rules  when  in-kind 
support  and  maintenance  is  involved. 

(b)  When  two  eligible  individuals 
become  an  eligible  couple,  the  benefit 
amount  will  be  determined  for  the 
couple  begirming  with  the  first  month 


following  the  month  of  the  change.  This 
shall  be  done  by  determining  which 
benefit  rate  to  use  for  an  eligible  couple 
according  to  §§  416.412  or  416.413  and 
416.414  and  applying  the  requirements 
in  §  416.420(a). 

10.  The  authority  citation  for  subpart 
E  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1601, 1602, 1611(e), 
and  1631  (a)-(d)  and  (g)  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381, 1381a. 
1382(c),  and  1383  (a)-(d)  and  (g). 

§416.532    [Amended] 

11.  In  §416.532,  paragraph  (e)  is 
removed. 

12.  Section  416.554  is  revised  to  read 
as  follows: 

§416.554  Waiver  of  adjustment  or 
recovery— against  equity  and  good 
conscience. 

We  will  waive  adjustment  or  recovery 
of  an  overpayment  when  an  individual 
on  whose  behalf  waiver  is  being 
considered  is  without  fault  (as  defined 
in  §  416.552)  and  adjustment  or 
recovery  would  be  against  equity  and 
good  conscience.  Adjustment  or 
recovery  is  considered  to  be  against 
equity  and  good  conscience  if  an 
individual  changed  his  or  her  position 
for  the  worse  or  relinquished  a  valuable 
right  because  of  reliance  upon  a  notice 
that  payment  would  be  made  or  because 
of  the  incorrect  payment  itself.  In 
addition,  adjustment  or  recovery  is 
considered  to  be  against  equity  and 
good  conscience  for  an  individual  who 
is  a  member  of  an  eligible  couple  that 
is  legally  separated  and/or  living  apart 
for  that  part  of  an  overpayment  not 
received,  but  subject  to  recovery  under 
§416.570. 

Example  1:  Upon  being  notified  that  he 
was  eligible  for  supplemental  security 
income  payments,  an  individual  signed  a 
lease  on  an  apartment  renting  for  $15  a 
month  more  than  the  room  he  had  previously 
occupied.  It  was  subsequently  found  that 
eligibility  for  the  payment  should  not  have 
been  established.  In  such  a  case,  recovery 
would  be  considered  "against  equity  and 
good  conscience." 

Example  2:  An  individual  fails  to  take 
advantage  of  a  private  or  organization 
charity,  relying  instead  on  the  award  of 
supplemental  security  income  payments  to 
support  himself  It  was  subsequently  found 
that  the  money  was  improperly  paid. 
Recovery  would  he  considered  "against 
equity  and  good  conscience." 

Example  3:  Mr.  and  Mrs.  Smith— members 
of  an  eligible  couple — separate  in  July.  L.ater 
in  July,  Mr.  Smith  receives  earned  income 
resulting  in  an  overpayment  to  both.  Mrs. 
Smith  is  found  to  be  without  fault  in  causing 
the  overpayment.  Recovery  fix)m  Mrs.  Smith 
of  Mr.  Smith's  part  of  the  couple's 
overpayment  is  waived  as  being  against 
equity  and  good  conscience.  Whether 
recovery  of  Mr.  Smith's  portion  of  the 


couple's  overpayment  can  be  waived  will  be 
evaluated  separately. 

13.  The  authority  citation  for  subpart 
K  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1602, 1611, 1612. 
1613,  1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302.  1381a,  1382, 
1382a,  1382b.  1382c(f),  1382).  and  1383;  see. 
211  of  Pub.  L.  93-66.  87  Stat.  154. 

§416.1101    [Amended] 

14.  In  §416.1101,  the  parenthetical 
reference  in  the  definition  of  "Spouse" 
which  reads  "(See  §§416.1806  through 
416.1811)"  is  revised  to  read  "(See 
§416.1806)." 

15.  In  §416.1130,  paragraph  (c)  is 
revised  to  read  as  follows: 

§416.1130    Introduction. 

***** 

(c)  How  we  value  in-kind  support  and 
maintenance.  Essentially,  we  have  two 
rules  for  valuing  the  in-kind  support 
and  maintenance  which  we  must  count. 
The  one-third  reduction  rule  applies  if 
you  are  living  in  the  household  of  a 
person  who  provides  you  with  both 
food  and  shelter  (§§416.1131  through 
416.1133).  The  presumed  value  rule 
applies  in  all  other  situations  where  you 
are  receiving  countable  in-kind  support 
and  maintenance  {§§416.1140  through 
416.1145).  If  certain  conditions  exist,  we 
do  not  count  in-kind  support  and 
maintenance.  These  are  discussed  in 
§§416.1141  through  416.1145. 

16.  Section  416.1147  is  revised  to  read 
as  follows: 

§416.1147    How  we  value  in-kind  support 
and  maintenance  for  a  couple. 

(a)  Both  members  of  a  couple  live  in 
another  person 's  household  and  receive 
food  and  shelter  from  that  person. 
When  both  of  you  live  in  another 
person's  household  throughout  a  month 
and  receive  food  and  shelter  from  that 
person,  we  apply  the  one-third 
reduction  to  the  Federal  benefit  rate  for 
a  couple  (§416.1131). 

(b)  One  member  of  a  couple  lives  in 
another  person 's  household  and 
receives  food  and  shelter  from  that 
person  and  the  other  is  in  a  medical 
institution.  If  one  of  you  is  living  in  the 
household  of  another  person  who 
provides  you  with  both  food  and  shelter 
and  the  other  is  temporarily  absent  from 
the  household  as  provided  in 

§416.1 149(c)(1)  (in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (§  416.211(b)),  we  compute 
your  benefits  as  if  you  were  separately 
eligible  individuals  (see  §416.41 4(b)(3)). 
This  begins  with  the  first  full  calendar 
month  one  of  you  is  in  the  medical 
institution.  The  one  living  in  another 
person's  household  is  eligible  at  an 
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eligible  individual's  Federal  benefit  rate 
and  one-third  of  that  rate  is  counted  as 
income  not  subject  to  any  income 
exclusions.  The  one  in  the  medical 
institution  cannot  receive  more  than  the 
rate  described  in  §416.414(b)(3)(i). 

(c)  Both  members  of  a  couple  are 
subject  to  the  presumed  value  rule.  If 
the  presumed  value  rule  applies  to  both 
of  you.  we  value  any  food,  clothing,  or 
shelter  you  and  your  spouse  receive  at 
one-third  of  the  Federal  benefit  rate  for 
a  couple  plus  the  amount  of  the  general 
income  exclusion  (§  416.1124(c)(12)). 
unless  you  can  show  that  their  value  is 
less  as  described  in  §  416.1140(a)(2). 

(d)  One  member  of  a  couple  is  subject 
to  the  presumed  value  rule  and  the 
other  is  in  a  medical  institution.  If  one 
of  you  is  subject  to  the  presumed  value 
rule  and  the  other  is  temporarily  absent 
from  the  household  as  provided  in 

§  416.1149(c)(1)  (in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (§  416.21 1(b)).  we  compute 
your  benefits  as  if  you  were  separately 
eligible  individuals  (see  §  416.414(b)(3)). 
This  begins  with  the  first  full  calendar 
month  that  one  of  you  is  in  the  medical 
institution  (§  416.211(b)).  We  value  any 
food,  clothing,  or  sheher  received  by  the 
one  outside  of  the  medical  institution  at 
one-third  of  an  eligible  individual's 
Federal  benefit  rate,  plus  the  amount  of 
the  general  income  exclusion 
(§416.1124(c)(12)).  unless  you  can  show 
that  their  value  is  less  as  described  in 
§  416.1140(a)(2).  The  one  in  the  medical 
institution  cannot  receive  more  than  the 
rate  described  in  §416.414(b)(3)(i). 

17.  The  authority  citation  for  subpart 
R  continues  to  read  as  follows: 

Authority:  Sees.  1102,  1614  (b)  (c),  and  (d). 
and  1631  (d)(1)  and  (e)  of  the  Social  Security 
Act:  42  U.S.C.  1302,  1382c  (b).  (c).  and  (d). 
and  1383  (d)(1)  and  (e). 

18.  In  §  416.1801(c),  the  definition  of 
"eligible  spouse"  is  revised  to  read  as 
follows: 

§416.1801    Introduction. 

*        *        «        *        * 

(0*  •  * 

Eligible  spouse  means  a  person — 

(1)  Who  is  eligible  for  SSI, 

(2)  Whom  we  consider  the  spouse  of 
another  person  who  is  eligible  for  SSI, 
and 

(3)  Who  was  living  in  the  same 
household  with  that  person  on — 

(i)  The  date  of  filing  an  application  for 
benefits  (for  the  month  of  an 
application): 

(ii)  The  date  a  request  for 
reinstatement  of  eligibility  is  filed  (for 
the  month  of  such  request):  or 

(iii)  The  first  day  of  the  month,  for  all 
other  months.  An  individual  is 


considered  to  be  living  with  an  eligible 
spouse  during  temporary  absences  as 
defined  in  §  416.1 149  and  while 
receiving  continued  benefits  under 
section  1611(e)(1)  (E)  or  (G)  of  the  Act. 

•  •        •        *         • 

19.  In  §416.1802,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  41 6. 1 802    Effects  of  n^arriage  on 
eligibility  and  amount  of  benefits. 

***** 

(b)  If  you  have  an  eligible  spouse — 

(1)  Counting  income.  If  you  apply  for 
or  receive  SSI  benefits  and  have  an 
eligible  spouse  as  defined  in 

§  416.1801(c),  we  will  count  your 
combined  income  and  calculated  the 
benefit  amount  for  you  as  a  couple. 
Section  416.412  gives  a  detailed 
statement  of  the  amount  of  benefits  and 
subpart  K  of  this  part  explains  how  we 
count  income  for  an  eligible  couple. 

(2)  Counting  resources.  If  you  have  an 
eligible  spouse  as  defined  in 

§  416.1801(c),  we  will  count  the  value  of 
your  combined  resources  (money  and 
property),  minus  certain  exclusions,  and 
use  the  couple's  resource  limit  when  we 
determine  your  eligibility.  Section 
416.1205(b)  gives  a  detailed  statement  of 
the  resource  limit  for  an  eligible  couple. 

*  *        »        •        • 

20.  Section  416.1806  is  revised  to  read 
as  follows: 

§  416.1806    Whether  you  are  married  and 
who  Is  your  spouse. 

(a)  We  will  consider  someone  to  be 
your  spouse  (and  therefore  consider  you 
to  be  married)  for  SSI  purposes  if — 

(1)  You  are  legally  married  under  the 
laws  of  the  State  where  your  and  his  or 
her  permanent  home  is  (or  was  when 
you  lived  together): 

(2)  We  have  decided  that  either  of  you 
is  entitled  to  husband's  or  wife's  Social 
Security  insurance  benefits  as  the 
spouse  of  the  other  (this  decision  will 
not  affect  your  SSI  benefits  for  any 
month  before  it  is  made):  or 

(3)  You  and  an  unrelated  person  of 
the  opposite  sex  are  living  together  in 
the  same  household  at  or  after  the  time 
you  apply  for  SSI  benefits,  and  you  both 
lead  people  to  believe  that  you  are 
husband  and  wife. 

(b)  if  more  than  one  person  would 
qualify  as  your  husband  or  wife  under 
paragraph  (a)  of  this  section,  we  will 
consider  the  person  you  are  presently 
living  with  to  be  your  spouse  for  SSI 
purposes. 

§416.1811     [Removed] 

21.  Section  416.1811  is  removed. 

22.  In  §416.1830.  paragraph  (a)  is 
revised  to  read  as  follows: 


§  416.1830    When  we  stop  considering  you 
and  your  spouse  an  eligible  couple. 

•         *         •         *         • 

(a)  The  calendar  month  after  the 
month  you  stopped  living  with  your 
eligible  spouse,  or 

***** 

23.  In  §  416.1832,  paragraphs  (c)  and 
(d)  are  revised  to  read  as  follows: 

§416.1832    When  we  consider  your 
marriage  ended. 

***** 

(c)  We  decide  that  either  of  you  is  not 
a  spouse  of  the  other  for  purposes  of 
husband's  or  wife's  social  security 
insurance  benefits,  if  we  considered  you 
married  only  because  of 
§416.1806(a)(2):or 

(d)  You  and  your  spouse  stop  living 
together,  if  we  considered  you  married 
only  because  of  §  416.1806(a)(3). 
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Food'and  Drug  Administration 

21  CFR  Part  450 
[Docket  No.  94N-0302] 

Antibiotic  Drugs;  Bleomycin  Sulfate; 
Withdrawal  of  Regulation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  withdrawal  of 

regulation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing  a 
regulation  that  established  standards  for 
an  antibiotic  drug,  nonsterile  bleomycin 
sulfate  bulk  drug  substance.  This  action 
is  taken  to  allow  interested  persons  an 
opportunity  to  comment  on  the 
standards  for  nonsterile  bleomycin 
sulfate  bulk  drug  substance.  In  a  future 
issue  of  the  Federal  Register,  the  agency 
will  issue  a  proposed  rule  setting  forth 
standards  for  bulk  nonsterile  bleomycin 
sulfate. 

EFFECTIVE  DATE:  March  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville,  MD  20855.  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  4,  1994  (59 
FR  50484).  FDA  published  a  new 
antibiotic  regulation  setting  forth 
standards  for  a  nonsterile  bleomycin 
sulfate  bulk  drug  substance  (21  CFR 
450.10).  This  was  published  as  a  final 
rule  to  become  effective  on  November  3, 
1994.  This  new  regulation  differed  from 


the  monograph  standards  for  sterile 
bleomycin  sulfate  bulk  drug,  set  forth  in 
21  CFR  450.10a.  in  two  respects:  The 
new  regulation  did  not  require  sterility 
at  the  bulk  stage,  and  the  new  regulation 
did  not  require  testing  for  pyrogens  at 
the  bulk  stage. 

Bristol-Myers  Squibb  Co..  the  sponsor 
of  the  innovator  product,  filed  a  petition 
for  stay  pursuant  to  21  CFR  10.35, 
objecting  to  FDA's  decision  to 
promulgate  the  new  regulation  without 
notice  and  a  prior  opportunity  for 
public  comment.  On  November  9,  1994, 
FDA  agreed  to  stay  the  effective  date  of 
the  monograph  for  nonsterile  bleomycin 
sulfate  bulk  drug  substance  to 
reconsider  the  manner  in  which  the 
agency  promulgated  the  new 
monograph.  A  copy  of  FDA's  letter 
notifying  Bristol-Myers  Squibb  Co. 'of 
the  stay  is  on  file  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  In  the  Federal  Register  of  March 
1,  1995  (60  FR  11026),  FDA  pubUshed 
a  stay  of  the  monograph  for  nonsterile 
bleomycin  sulfate  bulk  drug  substance. 
Because  of  the  issues  that  may  arise 
based  on  the  coexistence  of  alternative 
standards  for  nonsterile  bleomycin 
sulfate  bulk  drug  and  sterile  bleomycin 
sulfate  bulk  drug,  and  because  several 
manufacturers  have  demonstrated  an 
interest  in  manufacturing  bulk 
bleomycin  sulfate  and  finished  dosage 
forms  for  the  drug,  FDA  finds  that  it  is 
appropriate  to  provide  an  opportunity 
for  public  comment  on  the  standards. 
Therefore,  FDA  is  withdrawing  the 
regulation  for  nonsterile  bleomycin 
sulfate  bulk  drug  substance,  and  will 
propose  a  new  regulation  setting  forth 
standards  for  nonsterile  bleomycin 
sulfate  bulk  drug  substance  in  a  future 
issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  450  is 
amended  as  follows: 

List  of  Sub)ects  in  21  CFR  Part  450 


Dated:  March  18, 1995. 
Murray  M.  Lumpkin, 

Deputy  Director.  Center  for  Drug  Evaluation 

andHesearch. 
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Antibiotics. 

PART  45a-ANTrrUMOR  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  450  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

§450.10    [Removed] 

2.  Section  450.10  Bleomycin  sulfate  is 
removed. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Subtitle  A,  Appendices  A  and 
B,  and  Parts  91,  248,  570,  572,  582,  583, 
882,  889  and  890 

Pocket  No.  R-94-1731;  FR-3611-F-08] 
RIN  2501-AB72 

Consolidated  Plan  for  Community 
Planning  and  Development  Programs: 
Conforming  Changes  to  Program 
Regulations 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  This  rule  amends  the 
Department's  existing  regulations  for 
programs  that  refer  to  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  to  replace  references  to 
the  CHAS  with  references  to  the 
document  that  has  replaced  it — ^the 
Consolidated  Plan.  A  final  rule  was 
pubUshed  on  January  5.  1995,  that 
revised  24  CFR  part  91  to  replace  the 
CHAS  with  the  consolidated  plan  as  the 
document  that  embodies  a  jurisdiction's 
determination  of  housing  needs  and 
planned  use  of  HUD  funds  to  meet  those 
needs. 

EFFECTIVE  DATE:  February  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Smith,  Director,  Policy 
Coordination,  Office  of  Community 
Planning  and  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410-7000,  telephone  (202) 708-1283 
(voice)  or  (202)  708-2565  (TDD).  (These 
are  not  toll-free  telephone  numbers.) 
Copies  of  this  rule  will  be  made 
available  on  tape  or  large  print  for  those 
with  impaired  vision  that  request  them. 
They  may  be  obtained  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  final  rule  providing  for  a 
consolidated  plan  and  a  single 
performance  report  for  all  HUD 
community  planning  and  development 
formula  grant  programs  was  published 
on  January  5,  1995,  effective  February  6. 
1995,  which  affects  determinations  of 


consistency  of  applications  for  funding 
for  other  programs,  as  described  in  24 
CFR  91.2(b).  The  programs  affected,  for 
which  conforming  changes  are 
necessary  to  published  program 
requirements,  are  HOPE  for  Public  and 
Indian  Housing  Homeownership 
Program  ("HOPE  1")  (program 
guidelines  codified  as  Appendix  A  to 
Subtitle  A  of  24  CFR),  HOPE  for 
Homeovmership  of  Multifamily  Units 
Program  ("HOPE  2")  (program 
guidelines  codified  as  Appendix  B  to 
Subtitle  A  of  24  CFR),  Lead-Based  Paint 
Hazard  Reduction  Program  (Part  35), 
Prepayment  of  Low  Income  Housing 
Mortgages  (Part  248),  HOPE  for 
Homeownership  of  Single  Family 
Homes  Program  (Part  572).  Shelter  Plus 
Care  Program  (Part  582).  Supportive 
Housing  Program  (Part  583).  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  for  Homeless 
Individuals  (Part  882,  Subpart  H). 
Supportive  Housing  for  the  Elderly 
Program  (Part  889).  and  Supportive 
Housing  for  Persons  With  Disabilities 
Program  (Part  890).  The  regulations  (or 
guidelines,  in  the  case  of  HOPE  1  and 
HOPE  2)  for  all  of  these  programs  are 
amended  by  this  rule,  except  for  the 
Lead-Based  Paint  Hazard  Reduction 
Program,  for  which  a  separate 
rulemaking  is  underway. 

In  addition,  the  Community 
Development  Block  Grant  (CDBG) 
program  regulations  are  being  amended 
in  this  rule  to  make  the  provision  in  the 
CDBG  rule  concerning  the  deadline  for 
submitting  the  consolidated  plan 
consistent  with  the  provision  in  the 
consolidated  plan  rule.  (Section  91.15 
provides  that  a  consolidated  plan  must 
be  submitted  no  later  than  August  16  of 
the  federal  fiscal  year  for  which  funding 
is  sought,  whereas  §570. 304(c)(1)  states 
that  the  first  working  day  of  September 
is  the  deadline.) 

Another  technical  correction  being 
made  in  this  rule  is  to  remove  from  24 
CFR  part  91  a  provision  that  conflicts 
with  a  State  CDBG  program  provision. 
(Section  570.483(d)  prescribes  the 
manner  in  which  States  meet  the 
requirements  for  funding  an  activity 
under  the  "urgent  need"  national 
objective.  Section  91.320(g)(l)(i)  of  the 
consolidated  plan  rule  prescribes 
another  method.)  The  Department 
wishes  to  preserve  the  method  specified 
in  the  CDBG  State  program  regulation, 
so  this  rule  removes  the  provision  firom 
the  consolidated  plan  rule. 

n.  Justification  for  Final  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking.  24  CFR 
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part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  unnecessary.  This 
rule  is  technical  in  nature,  making 
amendments  to  program  regulations  to 
conform  their  terminology  to  the  status 
of  the  current  consoHdated  plan 
regulations  at  24  CFR  part  91.  No 
purpose  would  be  served  by  requesting 
comments  on  this  technical  change.  In 
fact,  this  rule  is  effective  retroactive  to 
the  effective  date  of  the  final 
consolidated  plan  rule,  so  that  the 
references  to  the  CHAS.  which  is 
superseded  by  the  Consolidated  Plan, 
can  instead  refer  to  the  then  operative 
document. 

Findings  and  Certifications 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332,  in  connection 
with  the  Consolidated  Plan  final  rule. 
That  Finding  of  No  Significant  Impact, 
applicable  to  this  technical  conforming 
rule,  is  available  for  public  inspection 
and  copying  during  regular  business 
hours  (7:30  a.m.  to  5:30  p.m.)  in  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276.  451  Seventh  Street  SW.. 
Washington.  DC  20410-0500. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions  since  the  requirements  of 
the  rule  are  limited  to  technical 
amendments  necessary  to  carry  out 
accurately  the  provisions  of  programs 
whose  regulations  were  not  amended  in 
the  original  Consolidated  Plan  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 


general  well-being,  and.  thus  is  not 
subject  to  review  under  the  Order  since 
it  is  only  a  technical,  conforming  rule. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  imposes  no  new 
burdens  on  jurisdictions. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Regulatory 
Agenda  published  on  November  14, 
1994  (59  FR  57632.  57641).  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFH  Part  91 

Aged.  Grant  programs — housing  and 
community  development.  Homeless. 
Individuals  with  disabilities,  Low  and 
moderate  income  housing,  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  248 

Intergovernmental  relations.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  American 
Samoa.  Northern  Mariana  Islands. 
Pacific  Islands  Trust  Territory.  Puerto 
Rico,  Virgin  Islands. 

24  CFR  Part  572 

Condominiums.  Cooperatives. 
Government  property,  Grant  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Nonprofit  organizations,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  582 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development. 
Supportive  services. 

24  CFR  Part  583 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development, 
Supportive  services. 


24  CFR  Part  889 

Aged,  Capital  advance  programs. 
Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  890 

Civil  rights.  Grant  programs — housing 
and  community  development. 
Individuals  with  disabilities.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Mental  health 
programs.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Appendices  A  and  B  to 
Subtitle  A  of  title  24  Code  of  Federal 
Regulations  and  parts  91.  248.  570.  572. 
582.  583.  882.  889,  and  890  of  title  24 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

Appendix  A  to  Subtitle  A  of  24  CFR 
(Amended) 

1.  Appendix  A  is  amended  in  the 
following  way: 

a.  In  Section  II.,  Definitions,  the 
definition  of  the  term  "CHAS"  is 
removed  and  a  definition  of  the  term 
"Consolidated  Plan"  is  added  in  its 
place,  to  read  as  follows: 

Consolidated  plan.  The  document 
that  is  submitted  to  HUD  that  serves  as 
the  planning  document  (comprehensive 
housing  affordability  strategy  and 
community  development  plan)  of  the 
jurisdiction  and  an  application  for 
funding  under  Community  Planning 
and  Development  formula  grant 
programs,  which  is  prepared  in 
accordance  with  the  process  prescribed 
in  24  CFR  part  91. 

b.  In  Section  III,  under  the  heading  of 
Section  310.  Applications  for  planning 
grants.,  in  paragraph  (b)(4),  the  term 
"CHAS"  is  removed  wherever  it 
appears,  and  the  term  "Consolidated 
Plan"  is  added  in  each  of  those  places. 

c.  In  Section  IV.  under  the  heading  of 
Section  415.  Applications  for 
implementation  grants.,  in  paragraph 
(b)(17).  the  term  "CHAS"  is  removed 
wherever  it  appears,  and  the  term 
"Consolidated  Plan"  is  added  in  each  of 
those  places. 

Appendix  B  to  Subtitle  A  of  24  CFR 
[Amended] 

2.  Appendix  B  is  amended  in  the 
following  way: 

a.  In  Section  II..  Definitions,  the 
definition  of  the  term  "CHAS"  is 
removed  and  a  definition  of  the  term 
"Consolidated  Plan"  is  added  in  its 
place,  to  read  as  follows: 


Consolidated  plan.  The  document 
that  is  submitted  to  HUD  that  serves  as 
the  planning  document  (comprehensive 
housing  affordability  strategy  and 
community  development  plan)  of  the 
jurisdiction  and  an  application  for 
funding  under  Community  Planning 
and  Development  formula  grant 
programs,  which  is  prepared  in 
accordance  with  the  process  prescribed 
in  24  CFR  part  91. 

b.  In  Section  III,  under  the  heading  of 
Section  310.  Applications  for  planning 
grants.,  in  paragraph  (b)(4),  the  term 
"CHAS"  is  removed  wherever  it 
appears,  and  the  term  "Consolidated 
Plan"  is  added  in  each  of  those  places. 

c.  In  Section  IV,  under  the  heading  of 
Section  415.  Applications  for 
implementation  grants.,  in  paragraph 
(b)(17),  the  term  "CHAS"  is  removed 
wherever  it  appears,  and  the  term 
"Consolidated  Plan"  is  added  in  each  of 
those  places. 

PART  91— CONSOLIDATED 
SUBMISSIONS  FOR  COMMUNITY 
PLANNING  AND  DEVELOPMENT 
PROGRAMS 

3.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  3601-3619, 
5301-5315.  11331-11388,  12701-12711. 
12741-12756,  and  12901-12912. 


UMI 


§91.2    [Amended] 

4.  Section  91.2  is  amended  by 
removing  from  paragraph  (b)(10)  the 
phrase,  "subpart  E".  and  adding  in  its 
place  the  phrase,  "subpart  F". 

§91.320    [Amended] 

5.  Section  91.320  is  amended  by 
removing  paragraph  (g)(l){i)  and  by 
removing  the  paragraph  designation 
(g)(l)(ii). 

PART  248— PREPAYMENT  OF  LOW 
INCOME  HOUSING  MORTGAGES 

6.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  17151  note.  4101  note, 
and  4101-4124;  42  U.S.C.  3535(d). 

7.  In  §  248.177.  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§  248.1 77    Delegated  responsibility  to  State 
agencies. 


(b)  *  *  * 

(6)  A  certification  by  the  public 
official  responsible  for  submitting  the 
consolidated  plan  under  24  CFR  part  91 
that  the  proposed  activities  are 
consistent  with  the  approved 
consohdated  plan  of  the  State  within 


which  the  eligible  low  income  housing 
is  located:  and 


PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

8.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  530O- 
5320. 

9.  In  §  570.304.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  570.304    Making  of  grants. 

*         ♦         *         ♦         * 

(c)  *  *  • 

(1)  Either  the  consolidated  plan  is  not 
received  by  August  16  of  the  federal 
fiscal  year  for  which  funds  are 
appropriated  or  the  consolidated  plan  is 
not  approved  under  24  CFR  part  91. 
subpart  F — in  which  case,  the  grantee 
will  forfeit  the  entire  entitlement 
amount;  or 


§570.509    [Amended] 

10.  Section  570.509  is  amended  by 
removing  from  paragraph  (d)  the  word 
"CHAS"  wherever  it  appears  and 
adding  in  its  place  the  words 
"consolidated  plan". 

PART  572— HOPE  FOR 
HOMEOWNERSHIP  OF  SINGLE 
FAMILY  HOMES  PROGRAM  (HOPE  3) 

11.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12891. 

12.  Section  572.400  is  revised  to  read 
as  follows: 

§  572.400    Consolidated  plan. 

(a)  Applicants  that  are  States  or  units 
of  general  local  government.  The 
applicant  must  have  a  HUD-approved 
complete  or  abbreviated  consolidated 
plan,  in  accordance  with  24  CFR  part 
91,  and  must  submit  a  certification  that 
the  application  for  funding  is  consistent 
with  the  HUD-approved  consolidated 
plan.  Funded  applicants  must  certify  in 
a  grant  agreement  that  they  are 
following  the  HUD-approved 
consolidated  plan. 

(b)  Applicants  that  are  not  States  or 
units  of  general  local  government.  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
applicant's  application  for  funding  is 
consistent  with  the  jurisdiction's  HUD- 
approved  consolidated  plan.  The 
certification  must  be  made  by  the  unit 
of  general  local  government  or  the  State, 
in  accordance  with  the  consistency 
certification  provisions  of  the 


consolidated  plan  regulations,  24  CFR 
part  91,  subpart  F. 

(c)  Indian  tribes  and  the  Insular  Areas 
of  Guam,  the  U.S.  Virgin  Islands, 
American  Samoa,  and  the  Northern 
Mariana  Islands.  These  entities  are  not 
required  to  have  a  consolidated  plan  or 
to  make  consolidated  plan  certifications. 
An  application  by  an  Indian  tribe  or 
other  applicant  for  a  project  that  will  be 
located  on  a  reservation  of  an  Indian 
tribe  will  not  require  a  certification  by 
the  tribe  or  the  State.  However,  where 
an  Indian  tribe  is  the  applicant  for  a 
project  that  will  not  be  located  on  a 
reservation,  the  requirement  for  a 
certification  under  paragraph  (b)  of  this 
section  will  apply. 

(d)  Timing  of  consolidated  plan 
certification  submissions.  Unless 
otherwise  set  forth  in  the  NOFA.  the 
required  certification  that  the 
application  for  funding  is  consistent 
with  the  HUD-approved  consolidated 
plan  must  be  submitted  by  the  funding 
application  submission  deadhne 
announced  in  the  NOFA. 

PART  582— SHELTER  PLUS  CARE 

13.  The  authority  citation  for  part  582 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  11403  note  and 
3535(d). 

14.  Section  582.120  is  revised  to  read 
as  follows: 

§  582. 1 20    Consolidated  plan. 

(a)  Applicants  that  are  States  or  units 
of  general  local  government.  The 
applicant  must  have  a  HUD-approved 
complete  or  abbreviated  consolidated 
plan,  in  accordance  with  24  CFR  part 
91,  and  must  submit  a  certification  that 
the  application  for  funding  is  consistent 
with  the  HUD-approved  consolidated 
plan.  Funded  applicants  must  certify  in 
a  grant  agreement  that  they  are 
following  the  HUD-approved 
consolidated  plan.  If  the  applicant  is  a 
State,  and  the  project  will  be  located  in 
a  unit  of  general  local  government  that 
is  required  to  have,  or  has,  a  complete 
consolidated  plan,  or  that  is  applying 
for  Shelter  Plus  Care  assistance  under 
the  same  Notice  of  Fund  Availability 
(NOFA)  and  will  have  an  abbreviated 
consolidated  plan  with  respect  to  that 
application,  the  State  also  must  submit 
a  certification  by  the  unit  of  general 
local  government  that  the  State's 
application  is  consistent  with  the  unit  of 
general  local  government's  HUD- 
approved  consolidated  plan. 

(b)  Applicants  that  are  not  States  or 
units  of  general  local  government.  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
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jurisdiction  is  following  its  HUD- 
approved  consolidated  plan  and  the 
applicant's  application  for  funding  is 
consistent  with  the  jurisdiction's  HUD- 
approved  consolidated  plan.  The 
certification  must  be  made  by  the  unit 
of  general  local  government  or  the  State, 
in  accordance  with  the  consistency 
certification  provisions  of  the 
consolidated  plan  regulations.  24  CFR 
part  91.  subpart  F. 

(c)  Indian  tribes  and  the  Insular  Areas 
of  Guam,  the  U.S.  Virgin  Islands. 
American  Samoa,  and  the  Northern 
Mariana  Islands.  These  entities  are  not 
required  to  have  a  consolidated  plan  or 
to  make  consolidated  plan  certifications. 
An  application  by  an  Indian  tribe  or 
other  applicant  for  a  project  that  will  be 
located  on  a  reservation  of  an  Indian 
tribe  will  not  require  a  certification  by 
the  tribe  or  the  State.  However,  where 
an  Indian  tribe  is  the  applicant  for  a 
project  that  will  not  be  located  on  a 
reservation,  the  requirement  for  a 
certification  under  paragraph  (b)  of  this 
section  will  apply. 

(d)  Timing  of  consolidated  plan 
certification  submissions.  Unless 
otherwise  set  forth  in  the  NOFA,  the 
required  certification  that  the 
application  for  funding  is  consistent 
with  the  HUD-approved  consolidated 
plan  must  be  submitted  by  the  funding 
application  submission  deadline 
announced  in  the  NOFA. 

PART  58»— SUPPORTIVE  HOUSING 
PROGRAM 

15.  The  authority  citation  for  part  583 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  11389  and  3535(d). 

16.  Section  583.155  is  revised  to  read 
as  follows: 

§  583. 1 55    Consolidated  plan. 

(a)  Applicants  that  are  States  or  units 
of  general  local  government.  The 
applicant  must  have  a  HUD-approved 
complete  or  abbreviated  consolidated 
plan,  in  accordance  with  24  CFR  part 
91.  and  must  submit  a  certification  that 
the  application  for  funding  is  consistent 
with  the  HUD-approved  consolidated 
plan.  Funded  applicants  must  certify  in 
a  grant  agreement  that  they  are 
following  the  HUD-approved 
consolidated  plan. 

(b)  Applicants  that  are  not  States  or 
units  of  general  local  government.  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
applicant's  application  for  funding  is 
consistent  with  the  jurisdiction's  HUD- 
approved  consolidated  plan.  The 
certification  must  be  made  by  the  unit 
of  general  local  government  or  the  State. 


in  accordance  with  the  consistency 
certification  provisions  of  the 
consolidated  plan  regulations,  24  CFR 
part  91.  subpart  F. 

(c)  Indian  tribes  and  the  Insular  Areas 
of  Guam,  the  U.S.  Virgin  Islands. 
American  Samoa,  and  the  Northern 
Mariana  Islands.  These  entities  are  not 
required  to  have  a  consolidated  plan  or 
to  make  consolidated  plan  certifications. 
An  application  by  an  Indian  tribe  or 
other  applicant  for  a  project  that  will  be 
located  on  a  reservation  of  an  Indian 
tribe  will  not  require  a  certification  by 
the  tribe  or  the  State.  However,  where 
an  Indian  tribe  is  the  applicant  for  a 
project  that  will  not  be  located  on  a 
reservation,  the  requirement  for  a 
certification  under  paragraph  (b)  of  this 
section  wi'll  apply. 

(d)  Timing  of  consolidated  plan 
certification  submissions.  Unless 
otherwise  set  forth  in  the  NOFA,  the 
required  certification  that  the 
application  for  funding  is  consistent 
with  the  HUD-approved  consolidated 
plan  must  be  submitted  by  the  funding 
application  submission  deadline 
announced  in  the  NOFA. 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  EXISTING  HOUSING 

17.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 
AUTHORITY:  12  U.S.C.  1701q,  42 
U.S.C.  3535(d). 

18.  In  §882.805,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§882.805  PHA  application  process,  HUD 
review  and  selection,  ACC  execution,  and 
pre-rehabllltatlon  activities. 

***** 

(b)*** 

(2)  Consolidated  plan,  (i)  Certification 
of  consistency.  Except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
applicant  must  submit  a  certification  by 
the  jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
jurisdiction  is  following,  and  the 
applicant's  application  for  funding  is 
consistent  with,  the  jurisdiction's  HUD- 
approved  consolidated  plan.  The 
certification  must  be  made  by  the  unit 
of  general  local  government  or  the  State, 
in  accordance  with  the  consolidated 
regulations  at  24  CFR  part  91,  subpart  F, 
and  as  may  be  further  described  in  the 
NOFA. 

(ii)  Exception.  The  consolidated  plan 
certification  is  not  required  where  the 
proposed  project  will  be  located  on  a 
reservation  of  an  Indian  tribe  or  the 
Insular  Area  of  Guam,  the  U.S.  Virgin 
Islands,  American  Samoa,  or  the 
Northern  Mariana  Islands. 


(iii)  Timing  of  consolidated  plan 
certification  submission.  Unless 
otherwise  set  forth  in  the  NOFA,  the 
required  certification  must  be  submitted 
by  the  funding  application  submission 
deadline  announced  in  the  NOFA.  All 
certifications  must  be  signed  by  the 
public  official  responsible  for 
submitting  the  consolidated  plan  to 
HUD,  and  they  must  meet  the 
consistency  certification  requirements 
of  the  consolidated  plan  regulations,  24 
CFR  part  91,  subpart  F. 


PART  889— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

19.  The  authority  citation  for  part  889 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  8013. 

20.  In  §889.270.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§889.270    Application  contents. 

***** 

(b)  *  •  * 

(3)  The  Sponsor  must  submit  a 
certification  by  the  jurisdiction  in  which 
the  proposed  project  will  be  located  that 
the  Sponsor's  application  is  consistent 
with  the  jurisdiction's  HUD-approved 
consolidated  plan.  The  certification 
must  be  made  by  the  unit  of  general 
local  government  or  the  State,  in 
accordance  with  the  consistency 
certification  requirements  of  24  CFR 
part  91,  subpart  F,  and  as  may  be  further 
described  in  the  NOFA.  This 
certification  is  not  required  where  the 
proposed  project  will  be  located  in  the 
Insular  Area  of  Guam,  the  U.S.  Virgin 
Islands.  American  Samoa  or  the 
Northern  Mariana  Islands.  Unless 
otherwise  set  forth  in  the  NOFA,  the 
required  certification  must  be  submitted 
by  the  application  submission  deadline 
announced  in  the  NOFA.  All 
certifications  must  be  signed  by  the 
public  official  responsible  for 
submitting  the  consolidated  plan  to 
HUD,  and  they  must  meet  the 
consistency  certification  requirements 
of  the  consolidated  plan  regulations,  24 
CFR  part  91,  subpart  F. 


PART  890— SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

21.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  8013. 

22.  In  §890.265,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§890.265    Application  contents. 

***** 

(b)*** 


(3)  The  Sponsor  must  submit  a 
certification  by  the  jurisdiction  in  which 
the  proposed  project  will  be  located  that 
the  Sponsor's  application  is  consistent 
with  the  jurisdiction's  HUD-approved 
consolidated  plan.  The  certification 
must  be  made  by  the  unit  of  general 
local  government  or  the  State,  in 
accordance  with  the  consistency 
certification  requirements  of  24  CFR 
part  91,  subpart  F,  and  as  may  be  further 
described  in  the  NOFA.  This 
certification  is  not  required  where  the 
proposed  project  will  be  located  in  the 
Insular  Area  of  Guam,  the  U.S.  Virgin 
Islands,  American  Samoa  or  the 
Northern  Mariana  Islands.  Unless 
otherwise  set  forth  in  the  NOFA,  the 
required  certification  must  be  submitted 
by  the  application  submission  deadline 
announced  in  the  NOFA.  All 
certifications  must  be  signed  by  the 
public  official  responsible  for 
submitting  the  consolidated  plan  to 
HUD,  and  they  must  meet  the 
consistency  certification  requirements 
of  the  consolidated  plan  regulations,  24 
CFR  part  91,  subpart  F. 
*        *        «        »        » 

Dated:  March  21.  1995. 
Henry  G.  Cisneros. 
Secretary. 

IFR  Doc.  95-7730  Filed  3-29-95;  8:45  am] 
BILLING  CODE  4210-32-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8115] 

Income  Taxes;  Unisex  Annuity  Tables; 
Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  (T.D. 
8115),  which  were  published  Friday, 
December  19,  1986  (51  FR  45690), 
relating  to  the  annuity  tables  used  to 
compute  the  portion  of  the  amount 
received  as  an  annuity  that  is  includible 
in  gross  income. 
EFFECTIVE  DATE:  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brant  Goldwyn  (202)  622-6040,  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  adopt  the 
mortality  assumptions  used  to  develop 
the  proposed  annuity  tables.  Thus,  the 
revised  tables  are  based,  as  are  Tables  I 


through  IV  of  §  1.72-9,  on  individual 
annuitant  mortality. 

Need  for  Correction 

As  pubhshed,  T.D.  8115  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  In  §  1.72-9,  Table  VII,  years  21 
through  30,  is  amended  by  revising  the 
entry  for  age  39  to  read  as  follows: 

§1.72-8    Tables. 


Table  VII— Percent  Value  of  Refund  Feature;  Duration  of  Guaranteed  Amount 


39 


Cynthia  E.  Grigsby. 

Chief  Regulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  95-7849  Filed  3-29-95:  8:45  am] 

BILUNG  CODE  4830-01-P 

26  CFR  Part  1 

[TD  8552] 

RIN  1545-AL80 

Intercompany  Transfer  Pricing 
Regulations  Under  Section  482; 
Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8552).  which  were  published  in  the 


Federal  Register  for  Friday,  July  8, 
1994,  (59  FR  34971)  relating  to 
intercompany  transfer  pricing. 

EFFECTIVE  DATE:  July  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sim. 
Seo  at  (202)  622-3840,  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  contains 
changes  made  to  section  482  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  pubUshed,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 


Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8552),  which  are 
the  subject  of  FR  Doc.  94-16456.  is 
corrected  as  follows: 

§1.482-2    [Corrected] 

1.  On  page  35002,  column  2,  §  1.482- 
2  (aHl)(ii)(A),  introductory  text,  line  2, 
the  language  "indebtedness.  Paragraph 
(e)  of  this"  is  corrected  to  read 
"indebtedness.  Paragraph  (a)  of  this". 

2.  On  page  35002,  column  2,  §  1.482- 
2  (a)(l)(ii)(B),  line  2,  the  language 
"paragraph  (e)  does  not  apply  to  so 
much"  is  corrected  to  read  "paragraph 
(a)  does  not  apply  to  so  much". 

3.  On  page  35005,  columns  2  and  3, 
the  undesignated  paragraph  following 
§  1.482-2(a)(3)(iv)  is  removed  and 

§  1.482-2  (a)(3)(iv)  is  corrected  to  read 
as  follows: 
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§  1 .482-2    Determination  o(  taxable  Income 
In  specific  situations, 
(a)*  •  • 

(3)*   *  ' 

(iv)  Fourth,  section  482  and 
paragraphs  (b)  through  (d)  of  this 
section  and  §§  1.482-3  through  1.482-7. 
if  applicable,  may  be  applied  by  the 
district  director  to  make  any  appropriate 
allocations,  other  than  an  interest  rate 
adjustment,  to  reflect  an  arm's  length 
transaction  based  upon  the  principal 
amount  of  the  loan  or  advance  and  the 
interest  rate  as  adjusted  under 
paragraph  (a)(3)  (i).  (ii)  or  (iii)  of  this 
section.  For  example,  assume  that  two 
commonly  controlled  taxpayers  enter 
into  a  deferred  payment  sale  of  tangible 
property  and  no  interest  is  provided, 
and  assume  also  that  section  483  is 
applied  to  treat  a  portion  of  the  stated 
sales  price  as  interest,  thereby  reducing 
the  stated  sales  price.  If  af^er  this 
recharacterization  of  a  portion  of  the 
stated  sales  price  as  interest,  the 
recomputed  sales  price  does  not  reflect 
an  arm's  length  sales  price  under  the 
principles  of  §  1.482-3.  the  district 
director  may  make  other  appropriate 
allocations  (other  than  an  interest  rate 
adjustment)  to  reflect  an  arm's  length 
sales  price. 
•        •        •        •        * 

4.  On  page  35008.  column  2.  §  1.482- 
2  (b)(7)(ii)(C).  line  14  from  the  top  of  the 
column,  the  language  "subdivision  (c). 
For  purposes  of  this"  is  corrected  to 
read  "paragraph  (b)(7)(ii)(C).  For 
purposes  of  this". 

5.  On  page  35008.  column  2.  §  1.482- 
2  (b)(7)(iv).  line  7,  the  language  "For 
purposes  of  this  subdivision."  is 
corrected  to  read  "For  purposes  of  this 
paragraph  (b)(7)(iv).". 

6.  On  page  35008.  column  3,  §  1.482- 
2  (b)(7)(v},  Example  J,  the  last  two  lines, 
the  language  "of  X  as  described  in 
subdivision  (i)  of  this  subparagraph."  is 
corrected  to  read  "of  X  as  described  in 
paragraph  (b)(7)(i)  of  this  section.". 

7.  On  page  35008,  column  3,  §  1.482- 
2  (b)(7)(v),  Example  2.  the  last  two  lines, 
the  language  "activities  within  the 
meaning  of  subdivision  (ii)  of  this 
subparagraph."  is  corrected  to  read 
"activities  within  the  meaning  of 
paragraph  {b)(7)(ii)  of  this  section.". 

8.  On  page  35010,  column  1,  §  1.482- 

2  (b)(7)(v).  Example  13,  line  6,  the 
language  "meaning  of  paragraph  (d)(4) 
of  this  section)."  is  corrected  to  read 
"meaning  of  §  1.482-7T).". 

§1.482-3    [Corrected] 

9.  Oh  page  35012,  column  1,  §  1.482- 

3  (b)(4).  Example  4,  lines  20  and  21,  the 
language  "arms's  length  range  pursuant 
to  §  1.482-l(e)(iii)(A).  If  the  effects  of 
the  geographic"  is  corrected  to  read 


"arm's  length  range  pursuant  to  §  1.482- 
l(e)(2)(iii)(A).  If  the  effects  of  the 
geographic". 

10.  On  page  35012.  column  1, 

§  1.482-3  (b)(4).  Example  4,  last  line, 
the  language  "pursuant  to  §  1.482- 
l(e)(iii)(B)."  is  corrected  to  read 
"pursuant  to  §  1.482-l(e)(2)(iii)(B).". 

11.  On  page  35014,  column  1, 

§  1.482-3  (c)(4).  Example  4.  line  1,  the 
paragraph  designation  (i)  is  removed, 
and  Example  4.  line  15.  the  language  "to 
§  1.482-3(c)(iii)(B),  must  be  made  to"  is 
corrected  to  read  "to  §  1.482- 
3(c)(3)(iii)(B).  must  be  made  to". 

12.  On  page  35015.  column  1, 
§  1.482-3  (d)(3)(iii)(B).  line  6.  the 
language  "gross  profit  margin  affects  the 
reliability"  is  corrected  to  read  "gross 
profit  markup  affects  the  reliability". 

$1,482-6    [Corrected] 

13.  On  page  35027.  column  2, 

§  1.482-6  (c)(3)(ii)(C)(I).  line  3,  the 

language  "paragraph  (c)(2)(ii)(C)(l);"  is 

corrected  to  read  "paragraph 

(c)(2)(ii)(C)(J)  of  this  section;". 

Cynthia  E.  Grigsby. 

Chief.  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

|FR  Doc.  95-7858  Filed  3-29-95;  8:45  ami 

BILUMO  COOC  4a30-01-P 


26  CFR  Part  25 

[TD  8540] 

RIN  1545-AM81 

Valuation  Tabtes;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMIMIARY:  This  document  contains 
corrections  to  final  regulations  (TD 
85401,  which  were  published  in  the 
Federal  Register  for  Friday,  June  10, 
1994  (59  FR  30100).  The  final 
regulations  relate  to  the  valuation  of 
annuities,  interests  for  life  or  terms  of 
years,  and  remainder  or  reversionary 
interests. 

EFFECTIVE  DATE:  June  10,  1994. 

FOR  FURTHER  INFORMATION  COJITACT: 
William  L.  Blodgett,  (202)  622-3090 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  170,  642,  664,  7520.  2031  and 
2512  of  the  Internal  Revenue  Code. 


Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  are  misleading  and  in 
need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  are  the  subject 
of  FR  Doc.  94-12294,  is  corrected  as 
follows: 

§25.2523(aH     [Corrected] 

On  page  30103,  references 
"25.2523(a)-l(d)"  in  column  1,  lines  2 
through  5  fi-om  the  bottom  of  the  table, 
are  corrected  as  follows: 


Section 


Renxwe 


Add 


25.2523(a)-1(e) 
second  sen- 
tence   

25.2523(a)-1(e) 
third  sentence 

25.2523(a)-1(e) 
fourtti  serv 
tence  « 

25.2523(a)- 1(e) 
fifth  sentence  . 


Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Domestic). 

|FR  Doc.  95-7856  Filed  3-29-95:  8:45  am] 

BILUNO  CODE  40(M>1-P 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Part  825 

RIN  121&-AA85 

The  Family  and  Medical  Leave  Act  of 
1993;  Correction 

agency:  Wage  and  Hour  Division. 

Labor. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
implementing  the  Family  and  Medical 
Leave  Act  of  1993,  29  CFR  part  825, 
which  were  published  in  the  Federal 
Register  Friday,  January  6,  1995  (60  FR 
2180). 

EFFECTIVE  DATE:  This  correction 
document  is  effective  on  March  30, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Dean  Speer,  Division  of  Policy  and 
Analysis,  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  Room  S- 
3506,  200  Constitution  Avenue,  NW.. 


Washington,  DC  20210;  telephone  (202) 
219-8412.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

Final  regulations  implementing  the 
Family  and  Medical  Leave  Act  of  1993 
(FMLA),  29  U.S.C.  2601  et  seq..  were 
published  in  the  Federal  Register  on 
January  6, 1995.  On  February  3,  1995, 
the  effective  date  of  the  final  regulations 
was  deferred  from  February  6,  1995, 
until  April  6,  1995  (see  60  FR  6658).  As 
published  on  January  6,  the  final 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification.  In  some  instances,  cross- 
references  and  citations  of  sections  of 
the  regulations  contain  inadvertent 
errors  and  should  be  corrected  as  set 
forth  below. 

Correction 

In  rule  document  94-32342  beginning 
on  page  2180  in  the  issue  of  Friday, 
January  6,  1995,  make  the  following 
corrections:  •* 

§825.100    [Corrected] 

1.  On  page  2238,  in  the  third  column, 
in  §  825.100(a),  in  the  eighteenth  line, 
the  citation  in  the  parentheses  is 
corrected  to  read  "see  §825. 306(b)(4)". 

§825.110    [Corrected] 

2.  On  page  2242,  in  the  second 
column,  in  §  825.110(c),  in  the  thirty- 
second  line,  the  reference  to 

"§  825.500(e)"  is  corrected  to  read 
"§825.500(0." 

§825.111    [Corrected] 

3.  On  page  2243,  in  the  second 
column,  in  §  825.111(c),  the  last 
sentence  of  that  section  is  corrected  to 
read  "See  §825. 105(c)." 

§825.202    [Corrected] 

4.  On  page  2247,  in  the  first  column, 
in  §  825.202(c),  in  the  sixteenth  Une, 
"for  a  child  or  parent  with"  is  corrected 
to  read  "for  a  child  with". 

§825.207    [Corrected] 

5.  On  page  2249,  in  the  first  column, 
in  §  825.207(d)(2),  the  second  sentence 
is  corrected  to  read,  "If  the  employer 
designates  the  leave  as  FMLA  leave  in 
accordance  with  §  825.208,  the 
employee's  FMLA  12-week  leave 
entitlement  may  run  concurrently  with 
a  workers'  compensation  absence  when 
the  injury  is  one  that  meets  the  criteria 
for  a  serious  health  condition.". 

§825.208    [Corrected] 

6.  On  page  2250,  in  the  third  column, 
in  §  825.208(e)(1),  the  second  sentence 
is  corrected  to  read,  "If  leave  is  taken  for 
an  FMLA  reason  but  the  employer  was 


not  aware  of  the  reason,  and  the 
employee  desires  that  the  leave  be 
counted  as  FMLA  leave,  the  employee 
must  notify  the  employer  within  two 
business  days  of  returning  to  work  of 
the  reason  for  the  leave.". 

§825.209    [Corrected] 

7.  On  page  2251,  in  the  second 
column,  in  §  825.209(e).  the  last 
sentence  of  that  section  is  corrected  to 
read  "See  §825. 212(c)." 

§825.210    [Corrected] 

8.  On  page  2252.  in  the  first  column, 
in  §  825.210(f),  the  last  sentence  of  that 
section  is  corrected  to  read  "See 
paragraph  (c)  of  this  section  and 

§  825.207(d)(2)." 

§825.214    [Corrected] 

9.  On  page  2253,  in  the  second 
column,  in  §  825.214(a),  the  last 
sentence  of  that  section  is  corrected  to 
read  "See  also  §  825.106(e)  for  the 
obligations  of  joint  employers." 

§825.301     [Corrected] 

10.  On  page  2256,  in  the  third 
column,  in  §825.301(b)(l)(v),  in  the  last 
sentence  of  that  section,  the  citation  in 
the  parentheses  is  corrected  to  read 
"(see  §825.310);". 

§825.307    [Corrected] 

11.  On  page  2259,  in  the  third 
column,  in  §  825.307(a)(2),  the  last 
sentence  of  that  section  is  corrected  to 
read  "See  also  paragraphs  (e)  and  (f)  of 
this  section." 

§825.310    [Corrected] 

12.  On  page  2261,  in  the  first  column, 
in  §  825.310(0,  in  the  sixth  line, 
"paragraph  (c)  of  this  section"  is 
corrected  to  read  "paragraph  (e)  of  this 
section". 

§825.312    [Corrected] 

13.  On  page  2261,  in  the  second 
column,  in  §825. 312(b),  in  the  eighth 
line,  the  citations  in  the  parentheses  are 
corrected  to  read  "§§  825.305  and 
825.311". 

§825.312    [Corrected] 

14.  On  page  2261,  in  the  third 
column,  in  §825. 312(c),  the  last 
sentence  of  that  section  in  parentheses 
is  corrected  to  read  "(See  §§  825.310 
and  825.311.)". 

§825.312    [Corrected] 

15.  On  page  2262,  in  the  first  column, 
in  §  825.312(0,  in  the  last  sentence  of 
that  section,  the  citation  in  parentheses 
is  corrected  to  read  "§  825.219". 

§825.500    [Corrected] 

16.  On  page  2263,  in  the  first  column, 
in  §  825.500(c)(4).  in  the  seventh  Une, 


the  citation  in  parentheses  is  corrected 
to  read  "§  825.310(b)". 

§825.500    [Corrected] 

17.  On  page  2263,  in  the  second 
column,  at  the  end  of  §825. 500(g)(3), 
add,  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1215-0181.)". 

§825.702    [Corrected] 

18.  On  page  2266,  in  the  second 
column,  in  §  825.702(d)(2),  in  the 
twenty-sixth  line,  the  citation  is 
corrected  to  read  "§  825.207(d)(2)". 

§825.800    [Corrected] 

19.  On  page  2269,  in  the  first  column, 
in  the  second  full  paragraph  numbered 
"(3)"  in  the  definition  of  Serious  health 
condition,  in  the  ninth  line,  after 
"stomach,"  insert  "minor". 

Appendix  A  to  Part  825— [Corrected] 

20.  On  page  2269,  in  the  third 
column,  in  the  ninth  entry  of  that 
column  in  Appendix  A  entitled 
"COBRA,"  the  third  citation  is  corrected 
to  read  "825.213(e)." 

Signed  in  Washington,  DC,  this  10th  day  of 
March,  1995. 

Maria  Echaveste, 

Administrator.  Wage  and  Hour  Division. 
[FR  Doc.  95-7808  Filed  3-29-95;  8:45  ami 

BILLING  CODE  451&-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7126 
[CA-930-1 430-01;  CACA  29698] 

Withdrawal  of  Public  Land  for  the 
Coachella  Division,  Ail-American  Canal 
System;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  vvithdraws  359.19 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  operation  and  maintenance  of  the 
Bureau  of  Reclamation's  Coachella 
Division  of  the  All-American  Canal 
System.  The  land  has  been  and  will 
remain  open  to  mineral  leasing  and  the 
Materials  Act  of  1947. 
EFFECTIVE  DATE:  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
CaUfomia  95825;  916-979-2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
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204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 
but  not  from  the  Materials  Act  of  1947 
or  leasing  under  the  mineral  leasing 
laws,  for  the  operation  and  maintenance 
of  the  Bureau  of  Reclamation's 
Coachella  Division  of  the  Ail-American 
Canal  System: 

San  Bernardino  Meridian 

T.  7S.,R.  tOE.. 

Sec.  18.  lots  1  and  2  of  the  NW'/.,  N'/i  lot 
2  of  the  SWV«.  and  NEV4. 

The  area  descril)ed  contains  359.19  acres  in 
Riverside  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  21.  1995. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  95-7812  Filed  3-29-95;  8:45  ami 

BILUNO  CODE  4310-40-P 


43  CFR  Public  Land  Order  7127 

[UT-«42-1 430-01;  UTU-71781] 

Withdrawal  of  Public  Land  for 
Westwater  Canyon  of  the  Colorado 
River;  Utah 

agency:  Bureau  of  Land  Management. 
Interior.  * 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  4.710 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  50  years  for 
the  Bureau  of  Land  Management  to 
protect  the  recreational,  scenic, 
geologic,  cultural,  and  fish  and  wildlife 
values  of  the  Westwater  Canyon  of  the 
Colorado  River.  The  land  has  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey.  ELM  Utah  State  Office. 


P.O.  Box  45155,  Salt  Lake  City,  Utah 
84145-0155,  801-539-4119. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  a  Bureau  of  Land 
Management  recreation  area: 

Salt  Lake  Meridian 

T.  21  S.,  R.  24  E.. 

Sec.  24.  lots  11  to  21,  inclusive,  and 

NE'ASE'/t; 
Sec.  25.  lot  2  and  NV^NWANEV*. 
T.  20S..R.  25  E.. 
Sec.  22,  lots  1.  2,  and  4  to  8.  inclusive,  and 

EV2NWV4NEV4; 
Sec.  23,  lots  7  and  8.  and  SW'ANW'A; 
Sec.  26,  lots  1  to  5,  inclusive,  NWV.NW'A. 

WVjSE'ANW'A.  WVaNE'ASWV*.  and 

WVzSE'ASW'A; 
Sec.  27,  lots  1  to  5.  inclusive,  and 

SW'ANE'A: 
Sec.  33,  lots  1  to  4.  inclusive,  NW'ANE'A, 

and  EV2NEV4NWV4; 
Sec.  34,  lots  1  to  8,  inclusive.. NWV4NEV4, 

WV2NWV4NWV4,  SWV4NWV4. 

SEV4SWV4,  and  NV2NEV4SEV4; 
Sec.  35,  lots  1  and  2,  WV^NE'ANW'A,  and 

SW'ANWV*. 
T.  21  S.,R.  25E.. 

Sec.  3,  lots  1  to  4,  inclusive.  SWV4NEV4, 

NViNW'A.  NE'ASW'ANW'A,  SEV4NWV4, 

NE'ANE'ASW'A.  WV;jSWV4,  NWV4SEV4. 

EV2SWV4SEV4.  SWV4SWV4SEV4.'and 

WV2EV2SEV4; 
Sec.  4,  lots  1  and  5; 
Sec.  8,  SEV4NEV4  and  EViiSE'/.; 
Sec.  9,  lots  1  to  15,  inclusive,  SEV4SWV4, 

and  NVzSE'aSE'A; 
Sec.  10,  lots  1  to  6,  inclusive, 

WV2NEV4NEV4,  NW'ASW'ANE'A. 

WV2NEV4SWV4.  and  NV2SWV4SWV4; 
Sec.  16,  lots  1  to  4,  inclusive; 
Sec.  17,  lots  1,  2.  3.  and  5  to  12.  inclusive, 

and  NV2NV2SEV4; 
Sec.  18,  SE'ASE'A; 
Sec.  19,  lots  1.  2,  and  6  to  13.  inclusive. 

NEV4SEV4,  and  SWV4SEV4: 
Sec.  20,  lots  1  to  3.  inclusive,  and 

WV2NEV4NWV4; 
Sec.  30,  lot  1  and  NV2NEV4NWV4. 
Unsurveyed  lands  in  the  Colorado  River 
bed,  in  the  area  described  above,  are 
included  in  this  order.  The  area  described 
contains  approximately  4,710  acres  in  Grand 
County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 


order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  sliall  be  extended. 

Dated:  March  21, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  95-7814  Filed  3-29-95;  8:45  ami 

BILUNO  CODE  4310-OO-P 


43  CFR  Public  Land  Order  7128 

[UT-©42-1 430-01 ;  UTU-2036.  UTU-4061, 
UTU-42919] 

Partial  Revocation  of  Executive  Order 
No.  5327,  Public  Land  Order  No.  4522. 
and  Secretarial  Order  of  June  11. 1943; 
Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order,  a  Secretarial  order,  and 
a  public  land  order  insofar  as  they  affect 
828.13  acres  withdrawn  for  protection 
of  oil  shale  resources  (798.13  acres)  and 
a  first  form  reclamation  withdrawal  (30 
acres).  The  lands  are  no  longer  needed 
for  these  purposes  and  the  revocation  is 
needed  to  permit  disposal  of  the  lands 
through  public  sale  under  Section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  This  action 
will  open  the  lands  to  surface  entry  and 
mining  unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  May  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey,  BLM  Utah  State  Office. 
P.O.  Box  45155,  Salt  Lake  City,  Utah 
84145-0155, 801-539-4119. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5327  and 
Public  Land  Order  No.  4522,  which 
withdrew  public  land  for  protection  of 
oil  shale  and  associated  values,  are 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Salt  Lake  Meridian 

T.  5S.,R.  19  E., 
Sec.  12,  EV2NEV4.  SV2NV2SWV4NEV4.  and 
SV2SWV4NEV4. 
T.  7S..  R.  19  E., 
Sec.  1,  lots  2  to  4,  inclusive,  SW'ANE'A, 
SW'ANW'A,  SE'ASW'A.  and  SW'ASE'A. 
T.  7S.,R.  20E., 


Sec.  5,  lots  3  and  4.  SW'ANW'A,  and 

SW'A; 
Sec.  6,  lots  1  and  2; 
Sec.  15,  NWV4NEV4. 

The  areas  described  aggregate  798.13  acres 
in  Uintah  County. 

2.  Secretarial  Order,  dated  June  11, 
1943.  which  withdrew  public  land  for 
the  Jensen  Unit  of  the  Central  Utah 
Project,  for  the  Bureau  of  Reclamation, 
is  hereby  revoked  inSbfar  as  it  affects  the 
following  described  land: 

Salt  Lake  Meridian 

T.  3  S.,  R.  22  E., 
Sec.  11,  NW'ASW'ANE'A  and 
S'/zSW'ANE'A. 

The  area  described  contains  30  acres  in 
Uintah  County. 

3.  At  9  a.m.  on  May  1,  1995,  the  lands 
described  in  paragraphs  1  and  2  will  be 


opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  May  1. 
1995  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  9  a.m.  on  May  1,  1995.  the  lands 
described  in  paragraphs  1  and  2  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 


and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  March  21. 1995. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  95-7813  Filed  3-29-95:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  242 

PNS  No.  1872-94;  AQ  Order  No.  1957-851 

RIN1115-AD76 

Administrative  Deportation  Procedures 
for  Aliens  Convicted  of  Aggravated 
Felonies  Who  Are  Not  Lawful 
Permanent  Residents 

AGENCY:  Immigration  and  NaturaUzation 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
establish  alternative  administrative 
deportation  procedures  for  aliens  not 
admitted  for  permanent  residence  and 
not  ehgible  for  any  relief  from 
deportation  who  have  been  convicted  of 
aggravated  felonies.  This  regulation  is 
necessary  to  implement  a  recently 
enacted  statutory  measure  eliminating 
the  requirement  for  a  hearing  before  an 
immigration  judge  and  limiting  judicial 
review.  While  incorporation  procedural 
safeguards,  it  will  expedite  the 
deportation  process  in  certain  cases 
involving  serious  criminal  offenses. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  30.  1995. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service. 
Room  5307.  425  I  Street  NW.. 
Washington.  DC  20536.  Attention: 
Public  Comment  Clerk.  To  ensure 
proper  handling,  please  reference  INS 
No.  1672-94  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Loveless,  Detention  and 
Deportation  Officer,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Washington.  D.C.  20536. 
Telephone  (202)  514-2865. 


SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  establishes  an  expedited 
administrative  deportation  process. 
Section  130004  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  Pubhc  Law  103-322.  amended 
section  242A  of  the  Immigration  and 
Nationality  Act  (Act),  effective 
September  14, 1994.  to  authorize  such  a 
process.  Amended  section  242A(b)  of 
the  Act  authorizes  the  Attorney  General 
to  implement  a  deportation  procedure 
that  eliminates  hearings  before 
immigration  judges  for  certain  aliens 
convicted  of  serious  criminal  offenses. 
Limited  judicial  review  is  authorized 
upon  the  filing  of  a  petition  for  review 
within  30  days  after  the  administrative 
deportation  order  is  issued.  Also,  the 
Immigration  and  Nationality  Technical 
Corrections  Act  of  1994,  Public  Law 
103-416,  enacted  October  25,  1994, 
made  minor  technical  changes  to  the 
statutory  administrative  deportation 
procedures. 

Before  enactment  of  Public  Law  103- 
322.  except  in  the  case  of  certain  Visa 
Waiver  Pilot  Program  and  crewman 
violators,  deportation  proceedings  were 
required  to  be  conducted  before  an 
immigration  judge  pursuant  to  section 
242(b)  of  the  Act.  By  enactment  of 
Public  Law  103-322.  Congress  provided 
for  a  more  streamlined  deportation 
process  for  an  alien  who  is  convicted  of 
an  aggravated  felony  and  who  is  not  a 
lawful  permanent  resident.  The 
procedure  is  available  only  if  the  alien 
is  not  eligible  for  any  form  of  relief  from 
deportation  under  the  Act.  Section 
242A(b)(4)  requires  the  Attorney 
General  to  prescribe  regulations  to 
conduct  proceedings  under  the  section. 
This  proposed  rule  authorizes  a  district 
director  or  chief  patrol  agent  to  issue  a 
final  administrative  order  of  deportation 
in  accordance  with  section  242A(b)  of 
the  Act. 

The  proposed  rule  would  require  the 
Service  to  perform  certain  functions  to 
afford  the  alien  procedural  protection 
during  the  administrative  process: 

a.  The  alien  would  be  given 
reasonable  notice  of  the  charge  of 
deportability.  The  notice  would  set  forth 
allegations  of  fact  and  conclusions  of 
law  establishing  that  the  alien  is  not  a 
lawful  permanent  resident,  is  deportable 
under  section  241(a)(2)(A)(iii)  of  the  Act 
(relating  to  conviction  for  an  aggravated 
felony),  and  is  ineligible  for  relief  from 
deportation. 


b.  The  charge  of  deportability  would 
be  supported  by  clear,  convincing,  and 
unequivocal  evidence,  and  a  record 
would  be  maintained  for  judicial 
review. 

c.  The  alien  would  have  an 
opportxmity  to  be  represented  by 
counsel  in  the  deportation  proceedings 
at  no  expense  to  the  government. 

d.  The  alien  would  have  a  reasonable 
opportunity  to  inspect  the  evidence  and 
rebut  the  allegations  and/or  charge 
within  ten  days,  with  an  extension 
granted  by  the  district  director  or  chief 
patrol  agent  for  good  cause  shown. 

e.  The  person  who  renders  the  final 
decision  would  not  be  the  same  person 
who  issues  the  notice  of  the  Service's 
intention  to  issue  a  final  order  (i.e.  the 
charge). 

f.  The  ahen  would  be  able  to  seek 
review  of  the  final  order  by  filing  a 
petition  for  judicial  review  within  30 
days. 

During  the  administrative  deportation 
process,  the  district  direct  or  chief 
patrol  agent  would  determine  the  alien's 
custody  status  in  accordance  with 
applicable  provisions  of  section  242  of 
the  Act.  The  alien  would  be  able  to  seek 
review  of  the  custody  determination  in 
habeas  corpus  proceedings. 

Section  242(b)  of  the  Act  does  not 
apply  when  the  alien  is  eligible  for  relief 
from  deportation  under  the  Act.  If  the 
Service  finds  that  the  alien's  response 
presents  a  prima  facie  claim  of  statutory 
eligibility  for  refief,  the  rule  proposes 
that  the  district  director  or  chief  patrol 
agent  (or  their  designee)  shall  terminate 
proceedings  under  section  242A(b)  of 
the  Act.  and  shall,  where  appropriate, 
issue  an  order  to  show  cause  for  the 
purpose  of  initiating  an  immigration 
judge  proceeding  under  section  242(b) 
of  the  Act. 

Limited  judicial  review  of  the  final 
administrative  deportation  order  may  be 
obtained  by  filing  a  petition  for  review 
in  accordance  with  section  106  of  the 
Act.  The  review,  however,  is  statutorily 
limited  to:  (1)  Whether  the  person  is  in 
fact  the  alien  described  in  the  order;  (2) 
whether  the  person  was  not  lawfully 
admitted  for  permanent  residence  at  the 
time  at  which  deportation  proceedings 
commenced;  (3)  whether  the  person  is 
not  eligible  for  any  relief  from 
deportation;  (4)  whether  the  aUen  has 
been  convicted  of  an  aggravated  felony 
and  such  conviction  has  become  final; 
and  (5)  whether  the  alien  was  afforded 


the  procedures  required  by  section 
242A(b)(4)oftheAct. 

Sections  242(a)  (2)(A)  and  (2)(B)  of  the 
at  require  the  Service  to  detain,  until  the 
order  is  executed,  any  aggravated  felon 
who  has  not  been  "lawfully  admitted." 
An  alien  who  has  been  lawfully 
admitted  may  be  released  from  custody 
if  the  alien  demonstrates  to  the 
satisfaction  of  the  Attorney  General  that 
the  alien  is  not  a  threat  to  the 
community  and  is  Ukely  to  appear  for 
any  scheduled  proceedings.  An 
immigration  judge  is  not  authorized  to 
consider  (or  redetermine)  custody  issues 
under  the  rule.  The  alien  may  seek 
review  of  the  bond  determination  by 
filing  a  writ  of  habeas  corpus  with  the 
district  court. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  5  U.S.C.  605(b).  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
affected  parties  are  individual  aliens 
who  have  been  ordered  deported  from 
the  United  States. 

Executive  Order  No.  12866 

This  rule  is  not  considered  to  be  a 
"significant  regulatory  action"  within 
the  meaning  of  section  3(f)  of  E.O. 
12866,  Regulatory  Planning  and  Review, 
and  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
under  section  6(a)(3)(A). 

Executive  Order  No.  12612 

This  rule  is  not  considered  to  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  section  6  of  E.O. 
12612. 

Executive  Order  12606 

The  Attorney  General  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  E.O.  12606  and  has 
determined  that  this  rule  will  not  have 
an  impact  on  family  formation, 
maintenance,  or  general  well-being. 

List  of  Subjects  in  8  CFR  Part  242 

Administrative  practice  and 
procedure,  AUens,  Deportation. 

Accordingly,  part  242  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

1.  The  authority  citation  for  part  242 
is  revised  to  read  as  follows: 


Authority:  8  U.S.C.  1103, 1182, 1186a, 
1251,  1252,  1252  note.  1252a,  1252b,  1254, 
1362;  8  CFR  part  2. 

2.  In  part  242,  a  new  §  242.25  is  added 
to  read  as  follows: 

§  242.25    Proceedings  under  section 
242A(b)  of  the  Act 

(a)  Definitions.  As  used  in  this 
section — 

Deciding  Service  officer  means  a 
district  director,  chief  patrol  agent,  or 
his  or  her  designated  representative  who 
is  not  the  same  person  as  the  issuing 
Service  officer. 

Issuing  Service  officer  means  any 
Service  officer  listed  in  §  242.1(a)  as 
authorized  to  issue  orders  to  show 
cause. 

Prima  facie  claim  means  a  claim  that, 
on  its  face  and  consistent  with  the 
evidence  in  the  record  of  proceeding, 
demonstrates  present  statutory 
eligibility  for  a  specific  form  of  relief 
from  deportation  under  the  Immigration 
and  Nationality  Act  (Act). 

(b)  Preliminary  consideration  and 
notice  of  intent  to  issue  a  final 
administrative  deportation  order; 
commencement  of  proceedings.  (1) 
Basis  of  Service  charge.  An  issuing 
Service  officer  shall  cause  to  be  served 
upon  the  alien  a  notice  of  intent  to  issue 
a  final  administrative  deportation  order 
(Notice  of  Intent,  Form  1-851)  if  he  or 
she  is  satisfied  that  there  is  evidence 
sufficient  to  support  a  finding  that  the 
individual: 

(i)  Is  an  alien; 

(ii)  Has  not  been  lawfully  admitted  for 
permanent  residence; 

(iii)  Has  been  convicted  (as 
demonstrated  by  one  or  more  of  the 
sources  listed  in  §  3.41  of  this  chapter) 
of  an  aggravated  felony  and  such 
conviction  has  become  final; 

(iv)  Is  deportable  under  section 
241(a)(2)(A)(iii)  of  the  Act;  and 

(v)  Does  not  appear  statutorily  eligible 
for  any  relief  from  deportation  under  the 
Act. 

(2)  Notice.  Deportation  proceedings 
under  section  242A(b)  of  the  Act  shall 
commence  upon  personal  service  of  the 
Notice  of  Intent  upon  the  alien,  as 
prescribed  by  §  103.5a(a)(2),  103.5a(b), 
and  103.5a(c)(2)  of  this  chapter.  The 
Notice  of  Intent  shall  set  forth  the 
preliminary  determinations  and  inform 
the  alien  of  the  Service's  intention  to 
issue  a  final  administrative  order  of 
deportation  (Final  Administrative 
Deportation  Order,  Form  1-851  A) 
without  a  hearing  before  an  immigration 
judge.  This  notice  shall  constitute  the 
charging  document.  The  Notice  of  Intent 
shall  include  allegations  of  fact  and 
conclusions  of  law.  It  shall  advise  that 
the  alien: 


(i)  Has  the  privilege  of  being 
represented  by  counsel  of  the  alien's 
choosing,  at  no  expense  to  the 
goverrunent,  as  long  as  counsel  is 
authorized  to  practice  in  deportation 
proceedings; 

(ii)  May  inspect  the  evidence 
supporting  the  Notice  of  Intent;  and 

(iii)  May  rebut  the  charges  within  ten 
calendar  days  after  service  of  such 
notice  (or  thirteen  (13)  days  if  service  of 
the  Notice  was  by  mail).  The  Notice  of 
Intent  shall  also  advise  the  alien  that  he 
or  she  may  designate  in  vmting,  within 
ten  calendar  days  of  service  of  the 
Notice  of  Intent  (or  thirteen  calendar 
days  if  service  is  by  mail),  the  coimtry 
to  which  he  or  she  chooses  to  be 
deported  in  accordance  with  section  243 
of  the  Act,  in  the  event  that  a  Final 
Administrative  Deportation  Order  is 
issued,  and  that  the  Service  will  honor 
such  designation  only  to  the  extent 
permitted  under  the  tenns,  limitations, 
and  conditions  of  section  243  of  the  Act. 

(c)  Alien's  response.  (1)  Time  for 
response.  The  alien  vdll  have  ten 
calendar  days  from  service  of  the  Notice 
of  Intent,  or  13  calendar  days  if  service 
is  by  mail, 

(1)  To  designate  his  or  her  choice  of 
country  for  deportation  and 

(ii)  To  submit  a  written  response 
rebutting  the  allegations  and/or  charge 
and/or  requesting  the  opportimity  to 
review  the  government's  evidence.  The 
alien  should  send  his  or  her  designation 
of  country  for  deportation,  and  his  or 
her  written  response  to  the  charge,  to 
the  deciding  Service  officer  at  the 
address  provided  in  the  Notice  of  Intent. 
If  the  final  date  for  filing  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  the 
time  shall  be  extended  to  the  next 
business  day.  The  time  for  response  may 
be  extended  by  the  deciding  Service 
officer  for  good  cause  shown  in  a 
written  request  for  extension  received 
within  the  time  to  submit  a  written 
response.  The  request  must  explain 
specifically  why  an  extension  is 
necessary.  A  request  for  extension  of 
time  for  response  will  not  automatically 
toll  the  prescribed  period  (e.g.,  ten  days) 
for  that  response.  The  alien  v«ll  be 
permitted  to  file  a  response  outside  the 
prescribed  period  only  if  the  deciding 
Service  officer  permits  it.  The  alien 
may,  in  writing,  choose  to  accept 
immediate  issuance  of  a  Final 
Administrative  Deportation  Order. 

(2)  Nature  of  response:  request  to 
review  evidence.  The  alien's  written 
response  must  indicate  which  finding(s) 
are  being  challenged  and  must  be 
accompanied  by  affidavit(s), 
documentary  information,  or  other 
specific  evidence  supporting  the 
challenge,  if  the  ^vritten  response 
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requests  the  opportunity  to  review  the 
government's  evidence,  the  ahen  will  be 
served  with  a  copy  of  the  evidence  in 
the  record  of  proceeding  relied  on  by 
the  government  to  support  the 
allegations  and/or  charge.  The  aUen 
may,  within  ten  days  following  service 
of  the  government's  evidence  (thirteen 
days  if  service  is  by  mail),  furnish  a 
final  response  in  accordance  with 
paragraph  (c)(1)  of  this  section.  Either 
the  alien's  initial  written  response  or  the 
alien's  final  response  must  be 
accompanied  by  an  affidavit  and  a 
completed  and  signed  application 
designed  for  any  relief  sought. 

[d]  Determination  by  deciding  Service 
officer.  (1)  No  response;  acceptance  of 
Final  Administrative  Deportation  Order. 
If 

(i)  A  timely  response  is  not  received 
by  the  deciding  Service  officer,  or 

(ii)  The  alien  accepts  immediate 
issuance  of  the  Final  Administrative 
Deportation  Order,  then  the  deciding 
Service  officer  shall  issue  and  cause  to 
be  served  upon  the  alien  a  Final 
Administrative  Deportation  Order.  The 
determination  of  deportability  must  be 
supported  by  clear,  convincing,  and 
unequivocal  evidence  contained  in  the 
record  of  proceeding. 

(2)  Response  submitted,  (i) 
Insufficient  rebuttal;  no  prima  facie 
claim  or  genuine  issue  of  material  fact. 
If  the  deciding  Service  officer  finds  that 
the  response  fails  to  rebut  the 
allegations  and  charge  in  the  Notice  of 
Intent,  fails  to  present  a  prima  facie 
claim  of  relief  from  deportation  under 
the  Act,  £md  fails  to  raise  a  genuine 
issue  of  material  fact,  he  or  she  shall 
issue  and  cause  to  be  served  upon  the 
alien  a  Final  Administrative  Oieportation 
Order.  The  determination  of 
deportability  must  be  supported  by 
clear,  convincing,  and  unequivocal 
evidence  contained  in  the  record  of 
proceeding. 

(ii)  Additional  evidence  required.  If 
the  deciding  Service  officer  finds  that 
the  alien's  response  raises  a  genuine 
issue  of  material  fact  regarding  the 
preliminary  findings,  he  or  she 

(A)  May  request  additional 
information  from  any  source,  including 
the  alien,  as  he  or  she  may  deem 
appropriate,  or 

iB)  Issue  an  order  to  show  cause  to 
initiate  deportation  proceedings  under 
section  242(b)  of  the  Act.  If  the  deciding 
Service  officer  considers  additional 
information  from  a  source  other  than  the 
alien,  that  evidence  shall  be  provided  to 
the  alien,  and  the  alien  may.  within  ten 
days  of  service  thereof  (thirteen  days  if 
service  is  by  mail)  furnish  a  response  to 
the  deciding  Service  officer.  If.  after 
considering  all  additional  information. 


the  deciding  Service  officer  finds  that 
deportation  is  supported  by  the 
requisite  proof,  he  or  she  shall  issue  and 
cause  to  be  served  upon  the  alien  a 
Final  Administrative  Deportation  Order. 

(iii)  Secretary  eligibility  for  relief; 
conversion  to  proceedings  under  section 
242(b)  of  the  Act.  If  the  deciding  Service 
officer  finds  that  the  alien  has  presented 
a  prima  facie  claim  of  present  statutory 
eligibility  for  a  specific  form  of  relief 
from  deportation,  the  deciding  Service 
officer  shall  terminate  the  expedited 
proceedings  under  section  242A(b)  of 
the  Act.  and  shall,  where  appropriate, 
issue  an  order  to  show  cause  for  the 
purpose  of  initiating  an  immigration 
judge  proceeding  under  section  242(b) 
of  the  Act. 

(3)  Termination  of  proceedings  by 
deciding  Service  officer.  Only  the 
deciding  Service  officer  may  terminate 
proceedings  under  section  242A(b)  of 
tlie  Act.  in  the  exercise  of  his  or  her 
discretion. 

(e)  Proceedings  commenced  under 
section  242(b)  of  the  Act.  In  any 
proceeding  commenced  under  section 
242(b)  of  the  Act.  if  it  appears  that  the 
respondent's  case  falls  under  the 
provisions  of  section  242A(b)  of  the  Act, 
the  immigration  judge  may,  upon  the 
Service's  request,  terminate  the  case 
and,  upon  such  termination,  the  Service 
may  commence  administrative 
proceedings  under  section  242A(b)  of 
the  Act.  However,  in  the  absence  of  any 
such  request,  the  immigration  judge 
shall  complete  the  pending  proceeding 
commenced  under  section  242(b)  of  the 
Act. 

(f)  Executing  final  order  of  deciding 
Service  officer — 

(1)  Thirty  (30)  calendar  days.  Upon 
the  issuance  of  a  Final  Administrative 
Deportation  Order,  the  Service  shall 
issue  a  warrant  of  deportation  issued  in 
accordance  with  8  CFR  part  243.2;  such 
warrant  shall  be  executed  no  sooner 
than  30  calendar  days  after  the  date  the 
Final  Administrative  Deportation  Order 
is  issued,  unless  the  30-day  period  is 
waived  in  writing  by  the  alien.  The  72- 
hour  provisions  of  §  243.3(b)  of  this 
chapter  shall  not  apply- 

(2)  Place  to  which  deported.  The 
deciding  Service  officer  shall  designate 
the  country  of  deportation,  in  the 
manner  prescribed  by  section  243(a)  of 
the  Act. 

(g)  Arrest  and  detention.  At  the  time 
of  issuance  of  a  Notice  of  Intent  or  at 
any  time  thereafter  and  up  to  the  time 
the  alien  becomes  the  subject  of  a 
warrant  of  deportation,  the  alien  may  be 
arrested  and  taken  into  custody  under 
the  authority  of  a  warrant  of  arrest 
issued  by  an  officer  listed  in 

§  242.2(c)(1)  of  this  chapter.  Pursuant  to 


section  242(a)(2)(A)  of  the  Act.  pending 
proceedings  under  section  242A(b)  of 
the  Act.  the  deciding  Service  officer 
shall  not  release  an  alien  who  has  not 
been  lawfully  admitted.  Pursuant  to 
section  242(a)(2)(B)  of  the  Act,  the 
deciding  Service  officer  may  release  an 
alien  who  has  been  lawfully  admitted 
based  upon  factors  considered  under 
§  242.2(hl  of  this  chapter.  The  decision 
of  the  deciding  Service  officer 
concerning  custody  or  bond  is  not 
administratively  appealable  during 
proceedings  initiated  under  section 
242A(b)  of  the  Act  and  this  section. 

(h)  Record  of  proceeding.  A  record  of 
proceeding  shall  be  maintained  by  the 
Service  for  judicial  review  of  the  Final 
Administrative  Deportation  Order 
sought  by  any  petition  for  review.  The 
record  of  proceeding  shall  include,  but 
not  necessarily  be  Umited  to.  the 
charging  document  (Notice  of  Intent); 
the  Final  Administrative  IDeportation 
Order;  the  alien's  response,  if  any;  all 
evidence  in  support  of  the  charges;  and 
any  admissible  evidence,  briefs,  or 
documents  submitted  by  either  party 
respecting  deportability  or  relief  from 
deportation. 

Dated;  March  16,  1995. 
Janet  Reno. 
Attorney  General. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-177-AD1 

Airworthiness  Directives;  Boeing 
IModel  727  and  Model  737  Series 
Airplanes  Equipped  With  J.C.  Carter 
Company  Fuel  Valve  Actuators 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

StJMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  727  and  Model  737  series 
airplanes,  that  would  have  required 
replacement  of  the  actuator  of  the 
engine  fuel  shutoff  valve  and  the  fuel 
system  crossfeed  valve  with  an 
improved  actuator.  That  proposal  was 
prompted  by  reports  indicating  that, 
during  ground  acceptance  tests  on 
Model  737  series  airplanes,  the  actuator 
clutch  on  the  engine  shutoff  and 
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crossfeed  valves  slipped  at  cold 
temperatures  due  to  improper 
functioning.  This  action  revises  the 
proposed  rule  by  expanding  the 
applicability  to  include  an  additional 
actuator.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
improper  functioning  of  these  actuators, 
which  could  result  in  a  fuel  imbalance 
due  to  the  inability  of  the  flight  crew  to 
crossfeed  fuel;  improperly  functioning 
actuators  could  also  prevent  the  pilot 
from  shutting  off  the  fuel  to  the  engine 
following  an  engine  failure  and/or  fire. 
DATES:  Comments  must  be  received  by 
May  1,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
177-AD.  1601  Und  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Bray.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-141S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2681; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-pubfic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-177-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-177-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727  and  Model  737  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  December  15,  1994 
(59  FR  64628).  That  NPRM  would  have 
required  replacement  of  the  actuator  of 
the  engine  fuel  shutoff  valve  and  the 
fuel  system  crossfeed  valve  writh  a  new 
actuator.  That  NPRM  was  prompted  by 
reports  indicating  that,  during  ground 
acceptance  tests  on  Model  737  series 
airplanes,  the  actuator  clutch  on  the 
engine  shutoff  and  crossfeed  valves 
slipped  at  cold  temperatures  when  the 
engine  shutoff  valve  was  commanded  to 
either  the  "close"  or  "open"  position. 
Improper  functioning  of  these  actuators, 
if  not  corrected,  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
fiightcrew  to  crossfeed  fuel,  or  could 
prevent  the  pilot  from  shutting  off  the 
fuel  to  the  engine  follov«ng  an  engine 
failure  and/or  fire. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  report  indicating 
that  additional  fuel  valve  actuators 
(Model  EM487-2,  serial  numbers  0001 
through  1443  inclusive)  installed  on 
certain  Model  727  and  Model  737  series 
airplanes  are  also  subject  to  the  same 
failure.  The  FAA  has  determined  that 
these  additional  actuators  are  subject  to 
the  addressed  unsafe  condition. 

The  FAA  has  reviewed  and  approved 
a  later  version  of  J.  C.  Carter  Company 
Service  Bulletin  61163-28-08,  dated 
December  2, 1994.  J.  C.  Carter  Company 
Service  Bulletin  61163-28-08,  dated 
September  1, 1994,  was  cited  in  the 
NPRM  as  the  appropriate  source  of 
service  information.  The  replacement 
procedures  described  in  the  later 


version  of  the  service  bulletin  are 
identical  to  those  described  in  the 
earlier  version  of  the  service  bulletin. 
However,  the  later  version  expands  the 
effectivity  listing  to  include  additional 
actuators.  The  applicability  and 
paragraph  (e)  of  the  supplemental 
NPRM  have  been  revised  to  reference 
the  later  version  of  the  service  bulletin. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  "The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long  standing  requirement. 

There  are  approximately  4.137  Model 
727  and  Model  737  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2,190 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  J.C.  Carter 
Company  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $394,200,  or 
$180  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eff^ects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
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proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOI^THINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-177-AD. 

Applicability:  Model  727  and  Model  737 
series  airplanes;  equipped  with  ).C.  Carter 
Company  fuel  valve  actuators,  as  listed  in  ).C. 
Carter  Company  Service  Bulletin  61163-28- 
08.  dated  December  2. 1994.  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiTied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 


unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  hinctioning  of  certain 
actuators,  which  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  crossfeed  fuel,  or  which  could 
prevent  the  pilot  from  shutting  off  the  fuel  to 
the  engine  following  an  engine  failure  and/ 
or  fire,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  replace  the  actuator  having 
part  number  (P/N)  40574-2  (Model  EM487- 
2.  serial  numbers  0001  through  1443 
inclusive;  and  Model  EM487-3,  serial 
numbers  0001  through  2711  inclusive),  on 
the  fuel  system  crossfeed  valve  and  the 
engine  shutoff  valves  with  a  new  actuator 
having  P/N  40574—4.  in  accordance  with  the 
Accomplishment  Instructions  of  ).C.  Carter 
Company  Service  Bulletin  61163-28-08. 
dated  December  2.  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
24,  1995. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc  95-7779  Filed  3-29-95;  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  94-NM-116-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mk  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mk  0100 
series  airplanes.  This  proposal  would 
require  the  installation  of  modiHed 
Passenger  Service  Unit  (PSU)  panel 
lenses.  This  proposal  would  also  require 


a  one-time  post-installation  inspection 
to  detect  corrosion  or  deterioration  of 
the  PSU  connectors,  and  correction  of 
discrepancies,  and  application  of 
sealant.  This  proposal  is  prompted  by 
reports  that  "No  Smoking"  and  "Fasten 
Seat  Belt"  signs  installed  in  certain 
overhead  PSU's  are  not  readable  from 
passengers'  and  flight  attendants'  seats. 
This  proposal  is  also  prompted  by 
reports  of  smoke  in  the  passenger  cabin 
caused  by  overheating  of  the  PSU 
connectors.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure  that 
warning  signs  are  readable  to  passengers 
and  flight  attendants,  and  to  eliminate  a 
potential  fire  hazard. 
DATES:  Comments  must  be  received  by 
May  8.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
116-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2145; fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunroarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-116-AD."  The 
postcard  will  be  date  stamped  emd 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F/^,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-116-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mk  0100 
series  airplanes.  The  RLD  advises  that 
the  "No  Smoking"  and  "Fasten  Seat 
Belt"  signs  installed  in  certain  overhead 
Passenger  Service  Units  (PSU)  on  these 
airplanes  may  not  be  readable  to  each 
seated  passenger  under  all  probable 
conditions  of  cabin  illumination. 
Additionally,  these  "No  Smoking"  or 
"Fasten  Seat  Belt"  signs  are  not  visible 
at  all  from  the  flight  attendants'  seats  in 
the  aft  cabin.  The  ability  to  clearly  see 
these  signs  under  all  conditions  of 
illumination  in  the  cabin  is  necessary  in 
order  to  ensure  that  passengers  and 
flight  attendants  are  notified  when 
smoking  is  not  permitted  on  an  aircraft, 
and  when  seat  belts  must  be  fastened.  If 
the  "No  Smoking"  signs  are  not 
readable  or  visible,  passengers  and  flight 
attendants  may  not  be  aware  of 
situations  when  smoking  on  the 
airplane  could  present  a  fire  hazard.  If 
the  "Fasten  Seat  Belts"  signs  are  not 
readable  or  visible,  passengers  and  flight 
attendants  may  not  be  aware  of 
situations  when  it  is  necessary  that  they 
be  properly  restrained  in  their  seats  to 
prevent  injury  during  turbulent  or  other 
flight  conditions. 

Additionally,  the  RLD  advises  that 
there  have  been  two  reports  of  smoke  in 
the  passenger  aft  compartment  coming 
from  a  PSU.  Investigation  revealed  that, 
in  each  case,  the  cause  of  the  smoke  was 
water  ingress  (condensation  from  the  air 
duct)  in  the  electrical  connectors  of  the 
PSU.  Water  ingression  in  PSU 
connectors  can  result  in  corrosion  of  the 
contacts.  Because  there  is  a  115V 


(alternating)  current  present,  the 
temperature  inside  the  connector  can 
rise  subsequently  and  cause  the 
connector  to  melt.  This  condition,  if  not 
corrected,  can  result  in  failure  of  the 
warning  signs  at  the  PSU  to  illiuninate 
and  could  pose  a  fire  hazard. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-25-061,  dated  March  8,  1994 
(as  corrected  by  Fokker  Service  Bulletin 
Change  Notification  SBFlOO-25-061/02, 
dated  June  20,  1994),  which  describes 
procedures  for  installing  modified  PSU 
panel  lenses.  (This  Fokker  service 
bulletin  refers  to  Grimes  Aerospace 
Service  Bulletins  10-1178-33-0036  and 
10-1178-33-0039,  Revision  1,  dated 
October  31, 1993,  for  additional 
installation  instructions.)  Certain  of  the 
modified  lenses  are  configured  so  that 
the  readability  of  the  warning  signs  from 
the  passengers'  seats  is  improved.  Other 
modified  lenses  incorporate  a  tilted 
legend  (prisma  lens)  that  makes 
readability  possible  from  the  aft  cabin 
flight  attendants'  seats.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
airworthiness  directive  BLA  94-078(A). 
dated  May  11,  1994,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

Fokker  also  has  issued  Service 
Bulletin  SBlOO-25-068,  dated  March 
31,  1994,  which  describes  procedures 
for  conducting  a  one-time  inspection  to 
detect  corrosion  or  deterioration  of  the 
PSU  connectors,  correction  of 
discrepancies  identified,  and 
application  of  sealant.  Fokker 
recommends  that  this  inspection  be 
performed  after  the  modified  PSU  panel 
lenses  are  installed  in  accordance  with 
Service  Bulletin  SBFl 00-25-061.  The 
RLD  has  classified  this  service  bulletin 
as  "Recommended." 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  Onited 
States,  the  proposed  AD  would  require 
the  installation  of  modified  PSU  panel 


lenses.  This  action  would  be  required  to 
be  accomplished  in  accordance  with  the 
Fokker  Service  Bulletin  SBFlOO-25- 
061,  described  previously. 

Additionally,  this  proposed  AD 
would  require  a  one-time  post- 
installation  inspection  to  detect 
corrosion  or  deterioration  of  the  PSU 
connectors,  correction  of  discrepancies 
identified,  and  application  of  sealant. 
These  actions  would  be  required  to  be 
accomplished  in  accordance  with 
Fokker  Service  Bulletin  SBlOO-25-068. 

The  proposed  AD  would  be 
apphcable  only  to  Model  F28  Mk  0100 
series  airplanes  having  serial  numbers 
11244  through  11437,  inclusive. 
Begiiming  at  serial  number  11438.  the 
modified  PSU  panel  lenses  were 
installed  during  production. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misiuiderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  "The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  proposed  installation  of  the 
modified  PSU's  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $248  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  installation  action  on  U.S. 
operators  is  estimated  to  be  $30,544,  or 
$368  per  airplane. 

The  proposed  one-time  inspection  of 
the  PSU  connectors  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  inspection  action  on  U.S. 
operators  is  estimated  to  be  $24,900,  or 
$300  per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  proposed  AD 
is  estimated  to  be  $55,444,  or  $668  per 
airplane.  This  total  cost  impact  figure  is 
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based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  94-NM-11&-AD. 

Applicability:  Model  F28  Mk  0100  series 
airplanes  having  serial  numbers  1 1 244 
through  11437.  inclusive:  and  equipped  with 
Grimes  Aerospace  Passenger  Service  Units 
having  part  number  (P/N)  10-1178-(  ) 
throu^  P/N  10-1571-( ).  inclusive: 
certificated  in  any  category. 


Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  prctceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofierator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  warning  signs  are  readable 
to  passengers  and  flight  attendants,  and  to 
eliminate  a  potential  fire  hazard,  accomplish 
the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  install  modified  Passenger  Service 
Unit  (PSU)  panel  lenses  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-25-061. 
dated  March  8.  1994  (as  corrected  by  Fokker 
Service  Bulletin  Change  Notification 
SBFlOO-25-061/02.  dated  )une  20,  1994). 

(b)  Prior  to  further  flight  after 
accomplishing  the  installation  required  by 
paragraph  (a)  of  this  AD.  perform  a  one-time 
post-installation  inspection  to  detect 
corrosion  and/or  deterioration  of  the  PSU 
connector,  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-25-068,  dated  March  31. 
1994.  Prior  to  further  flight,  correct  any 
discrepancies  detected  and  apply  sealant  in 
accordance  with  the  service  bulletin. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  Grimes 
Aerospace  Passenger  Service  Unit  having 
part  number  (P/N)  10-1178-(  )  through  P/N 
10-1571-(  ),  inclusive. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Aircraft  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  March 
24,  1995. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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Pocket  No.  95-NM-06-AD] 

Airworthiness  Directives;  Boeing 
Model  747  SP,  SR,  -100,  -200,  and 
-300  Series  Airplanes  Equipped  Witti 
Pratt  &  Whitney  Model  JT9D  Series 
Engines  (Excluding  Model  JT9D-70 
Engines) 

agency:  Federal  Aviation 

Administration.  EXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  SP.  SR.  -100. 
-200.  and  -300  series  airplanes.  This 
proposal  would  require  repetitive 
operational  tests  of  the  reversible 
gearbox  pneumatic  drive  unit  (PDU)  or 
the  reversing  air  motor  PDU  to  ensiu-e 
that  the  imit  can  restrain  the  thrust 
reverser  sleeve,  and  correction  of  any 
discrepancy  found.  This  proposal  is 
prompted  by  the  results  of  an 
investigation,  which  revealed  that,  in 
the  event  of  thrust  reverser  deployment 
during  high-speed  climb  or  during 
cruise,  these  airplanes  could  experience 
control  problems.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system  by 
preventing  possible  failure  modes  in  the 
thrust  reverser  control  system  that  can 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight. 
DATES:  Comments  must  be  received  by 
May  24,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
06-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-06-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-06-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  May  1991,  a  Boeing  Model  767 
series  airplane  was  involved  in  an 
accident  in  which  a  thrust  reverser 
deployed  inadvertently  during  flight, 
while  the  investigation  of  the  accident 
has  not  revealed  the  cause  of  that 
deployment,  it  has  identified  a  number 
of  possible  failure  modes  in  the  thrust 
reverser  control  system.  Inadvertent 
deployment  of  a  thrust  reverser  during 


flight  could  result  in  reduced 
controllability  of  the  airplane. 

The  FAA  and  the  aviation  industry 
are  conducting  an  in-depth  investigation 
of  the  thrust  reverser  systems  installed 
on  various  types  of  large  transport 
airplanes.  In  particular,  this 
investigation  has  focused  on  airplane 
controllability  in  the  event  of  an  in- 
flight deployment  of  a  thrust  reverser, 
and  thrust  reverser  reliability  in  general. 
Based  on  the  data  gathered  from  this 
ongoing  investigation,  the  FAA  issued 
several  airworthiness  directives  (AD)  to 
require  periodic  inspections  and  tests  of 
the  thrust  reverser  systems  on  certain 
Boeing  Model  757  and  767  series 
airplanes  [for  example,  reference  AD 
91-20-09,  amendment  39-8043  (56  FR 
46725,  September  16,  1991)  for  certain 
Model  757  series  airplanes;  and  AD  92- 
24-03,  amendment  39-8408  (57  FR 
53258,  November  9,  1992)  for  certain 
Model  767  series  airplanes).  In  addition, 
the  FAA  has  issued  or  proposed  several 
AD's  to  require  an  additional  locking 
device  on  thrust  reversers  that  are 
installed  on  Model  737-300/-400/-500, 
757,  and  767  series  airplanes  [for 
example,  reference  AD  94-14-02, 
amendment  39-8954  (59  FR  33646,  Jime 
30,  1994)  for  certain  Model  757  series 
airplanes;  and  AD  94-16-03, 
amendment  39-8993  (59  FR  41229, 
August  11, 1994)  for  certain  Model  767 
series  airplanes).  These  actions  were 
taken  to  enhance  the  level  of  reliability 
on  airplane  models  that  were 
determined  to  have  unacceptable  flight 
characteristics  following  an  in-flight 
deployment  of  a  thrust  reverser. 

Until  now,  the  investigation  of  thrust 
reverser  system  reliability  on  Boeing 
Model  747  series  airplanes  has  not  been 
given  as  high  a  priority  as  the  other 
Boeing  models  because  Model  747 
series  airplanes  have  never  experienced 
control  problems  as  a  result  of  an  in- 
flight thrust  reverser  deployment.  Based 
on  this  long  safety  record  and  the 
available  evidence  up  to  this  time,  it  has 
been  accepted  generally  that  all  Model 
74^  series  airplanes  would  be  shown  to 
be  controllable  throughout  the  flight 
envelope  following  an  in-flight  thrust 
reverser  deployment. 

Boeing  has  responded  to  an  FAA 
request  for  fiulher  investigation  to 
determine  the  controllability  of  Model 
747  series  airplanes  following  an  in- 
flight thrust  reverser  deployment.  The 
investigation  results  indicate  that  Model 
747  SP,  SR.  -100.  -200,  -300,  and  -400 
series  airplanes  could  experience 
certain  control  problems  in  the  event  of 
a  thrust  reverser  deployment  occurring 
during  high-speed  climb  or  during 
cruise. 


In  light  of  that  information,  the  FAA 
determined  that  certain  inspections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  system  on  all 
Model  747  series  airplanes,  similar  to 
those  required  previously  for  Model  757 
and  767  series  airplanes,  are  necessary 
as  precautionary  actions  to  provide  an 
acceptable  level  of  safety  for  Model  747 
series  airplanes.  Subsequently,  on  July 
13,  1994,  the  FAA  issued  AD  94-15-05, 
amendment  39-8976  (59  FR  37655,  July 
25,  1994),  to  require  inspections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  system  on  all 
Model  747—400  series  airplanes. 

In  the  preamble  to  the  notice  of  AD 
94-15-05,  the  FAA  indicated  that  it  was 
considering  similar  rulemaking  action 
for  other  Model  747  series  airplanes. 
The  FAA  now  has  determined  that  such 
rulemaking  action  is  indeed  necessary, 
and  this  proposed  AD  follows  from  that 
determination.  The  FAA  has  determined 
that  inspections  and  functional  tests  of 
the  thrust  reverser  control  and 
indication  system,  similar  to  those 
currently  required  by  AD  94—15-05  for 
Model  747—400  series  airplanes,  are 
necessary  for  Model  747  SP,  SR,  -100, 
-200,  and  -300  series  airplanes  in  order 
to  reduce  the  exposure  of  these 
airplanes  to  potential  undetected  single 
failures  in  the  thrust  reverser  control 
system.  The  presence  of  an  undetected 
failure  in  the  thrust  reverser  control 
system,  in  some  cases,  can  increase  the 
likelihood  of  an  uncommanded  thrust 
reverser  deployment  in  the  event  of  an 
additional  thrust  reverser  control  system 
failure. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
78A2131,  dated  September  15. 1994. 
which  describes  procedures  for 
repetitive  operational  tests  of  the 
reversible  gearbox  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  the  unit  can  restrain  the 
thrust  reverser  sleeve,  and  correction  of 
any  discrepancy  found.  The  alert  service 
bulletin  recommends  that  these  initial 
tests  be  accomplished  no  later  than 
1.300  flight  hours  after  release  of  the 
alert  service  bulletin.  The  alert  service 
bulletin  also  recommends  a  repetitive 
test  interval  of  2,000  flight  hours. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  operational  tests  of  the 
reversible  gearbox  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  the  unit  can  restrain  the 
thrust  reverser  sleeve,  and  correction  of 
any  discrepancy  foimd  during  the  test. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
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alert  service  bulletin  described 

previous!  v. 

In  developing  appropriate  compliance 
times  for  the  initial  test  contained  in 
this  proposed  AD.  the  FAA  considered 
the  safety  implications  and  normal 
maintenance  schedules  for  timely 
accomplishment  of  the  proposed 
actions.  In  consideration  of  these  items, 
the  FAA  determined  that  90  days  (for 
the  initial  test  of  the  PDU)  represents 
the  maximum  interval  of  time  allowable 
wherein  that  test  can  reasonably  be 
accomplished  and  an  acceptable  level  of 
safety  can  be  maintained.  Further,  the 
FAA  has  determined  that  the  proposed 
repetitive  interval  of  2.000  flight  hours 
is  appropriate,  based  on  the  service 
history  of  similar  components  and  on  an 
analysis  of  the  system  design  to  predict 
the  reliability  of  the  system  during  the 
service  Ufe  of  the  aircraft. 

The  thrust  reverser  control  and 
indication  system  on  Model  747—400 
series  airplanes  is  similar  to  the  system 
installed  on  the  airplanes  addressed  in 
this  proposed  AD.  The  compliance  time 
for  the  initial  test  proposed  in  this  AD 
corresponds  to  that  specified  in  AD  94- 
15-05  for  Model  747-400  series 
airplanes.  The  repetitive  test  interval 
specified  in  this  proposed  AD  should 
allow  operators  to  p)erform  the  test 
during  regularly  scheduled 
maintenance. 

This  proposed  AD  also  would  require 
that  operators  submit  a  report  of  initial 
test  results  to  the  FAA. 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
additional  rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Tremsport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  456  Model 
747  SP,  SR,  -100,  -200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
173  airplanes  of  U.S.  registry  would  be 


affected  by  this  proposed  AD,  that  it 
would  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $166,080,  or  $960  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  , 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Boeing:  Docket  95-NM-06-AD. 

Applicability:  Model  747  SP,  SR.  -100. 
-200.  and  -300  series  airplanes  equipped 
with  Pratt  &  Whitney  Model  JT9D  series 
engines  (excluding  Model  )T9D-70  engines), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pwrformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessar)'  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD.  perform  an  operational  test  of  the 
reversible  gearbox  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  the  unit  can  restrain  the  thrust 
reverser  sleeve,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-78A2131.  dated 
September  15.  1994.  Repeat  the  test  thereafter 
at  intervals  not  to  exceed  2,000  flight  hours. 

(b)  If  any  of  the  tests  required  by  this  AD 
cannot  be  successfully  performed,  or  if  any 
discrepancy  is  found  during  those  tests, 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD. 

(1)  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2131, 
dated  September  15.  1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL), 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

(c)  Within  30  days  after  performing  each 
initial  test  required  by  this  AD,  submit  a 
report  of  the  test  results,  both  positive  and 
negative,  to  the  FAA,  Seattle  Aircraft 
Certification  Office  (ACO).  ANM-IOOS.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  fax  (206)  227-1181.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  24. 
1995. 

Darreil  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-7781  Filed  3-29-95;  8:45  am) 

BILUNQ  COOE  4*10-1»-U 


14  CFR  Part  39 

[Docket  No.  94-CE-32-AD] 

Airworthiness  Directives;  Stemme  S10 
Gliders 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Stemme  SlO  gliders.  The  proposed 
action  would  require  modifying  the 
rudder  control  cable  system.  Rupture  of 
a  tumbuckle  eye  bolt  in  the  rudder 
control  cable  system  on  one  of  the 
affected  gliders  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
rudder  control  cable  system  failure 
caused  by  rupture  of  the  tumbuckle  eye 
bolt,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  rudder 
control. 

DATES:  Comments  must  be  received  on 
or  before  June  16,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-32- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays,  excepted. 

Service  information  that  apphes  to  the 
proposed  AD  may  be  obtained  ft-om 
Stemme  GmbH  &  Co.  KG,  Flugplatz 
Gebaude  47,  D-15344  Staussl^rg, 


Germany.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  C.  Belderok,  Project  Officer, 
Gliders,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1201  Wahiut,  suite  900,  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  eu'guments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vdll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-32-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Luftfarht-Bundesant  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on 
Stemme  SlO  gfiders.  The  LEA  reports 
that  the  rudder  control  cable  tumbuckle 
eye  bolt  mptured  on  one  of  the  affected 
gliders,  which  resulted  in  loss  of  rudder 


control.  Under  the  current 
configuration,  the  rudder  control  cables 
from  the  right  and  left  pedals  meet  at 
the  tumbuckle  in  the  tailboom  in  a  way 
that  subjects  the  tumbuckle  eye  bolt  to 
resistant  forces  (tensile  and  bending) 
that  could  pull  the  bolt  from  the  mdder 
assembly.  If  not  detected  and  corrected, 
rudder  control  cable  tumbuckle  eye  bolt 
rupture  could  result  in  mdder  control 
cable  system  failure  and  subsequent  loss 
of  rudder  control. 

Stemme  has  issued  Service  Bulletin 
(SB)  A31-10-018,  dated  June  3, 1994, 
which  specifies  procedures  for 
modifying  the  rudder  control  cable 
system  on  these  SlO  gliders.  Pages  1-3 
of  this  service  bulletin  are  written  in 
German  and  pages  4-6  are  English 
translations.  The  LEA  classified  this 
service  bulletin  as  mandatory  and 
issued  LEA  AD  94-260,  dated  August 
25,  1994,  in  order  to  assure  the 
continued  airworthiness  of  these  gliders 
in  Germany. 

This  glider  model  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Stemme  SlO  gliders  of 
the  same  type  design,  the  proposed  AD 
would  require  modifying  the  rudder 
control  cable  system.  The  proposed 
action  would  be  accomplished  in 
accordance  with  the  instructions  to 
Stemme  SB  A3 1-10-01 8  (pages  4-6), 
dated  June  3,  1994. 

The  FAA  estimates  that  3  gliders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  gfider  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $56  per  glider.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $888  ($296  per 
airplane).  This  figure  is  based  on  the 
assumption  that  no  affected  owner/ 
operator  of  the  affected  gliders  has 
incorporated  the  proposed  modification. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
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between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 

i>roposal  would  not  have  sufficient 
ederahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSeS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Stemme:  Docket  No.  94-CE-32-AD. 

Applicability:  SlO  gliders  (serial  numbers 
10-03  through  10-58),  certincated  in  any 
category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  (>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  f>aragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 


this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  glider  from  the 
applicability  of  this  AD. 

Compliance:  Required  upon  the 
accumulation  of  150  hours  time- in -service 
(TIS)  or  within  the  next  20  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished. 

To  prevent  rudder  control  cable  system 
failure  caused  by  rupture  of  the  tumbuckle 
eye  bolt,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  rudder 
control,  accomplish  the  following: 

(a)  Modify  the  rudder  control  cable  system 
in  accordance  with  the  instructions  in 
Stemme  Service  Bulletin  A31-10-018  (pages 
4-6).  dated  June  3.  1994. 

(b)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA,  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Insp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Stemme  GmbH  & 
Co.  KG,  Flugplatz  Gebaude  47,  D-15344 
Staussberg,  Germany:  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  March 
24.  1995. 

Dwight  A.  Young, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  95-7787  Filed  3-29-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  »4-CE-36-nAD] 

Alrworttilness  Directives;  HOAC 
AUSTRIA  GmbM  HK  36R  "Super 
Dimona"  Gliders 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 


(AD)  that  would  apply  to  certain  HOAC 
AUSTRIA  GmbH  (HOAC)  HK  36R 
"Super  Dimona"  gliders.  The  proposed 
action  would  require  inspecting  the 
exhaust  system  for  corrosion,  replacing 
the  exhaust  system  if  corrosion  is  found, 
and  installing  a  carbon  monoxide 
detector.  Reports  received  by  the 
Federal  Aviation  Administration  (FAA) 
of  severe  exhaust  system  corrosion  on 
the  affected  gliders,  including  one  of 
excessive  corrosion  (rusting  through), 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  carbon 
monoxide  leakage  caused  by  a  corroded 
exhaust  system,  which,  if  not  detected 
and  corrected,  could  lead  to  passenger 
injuries. 

DATES:  Comments  must  be  received  on 
or  before  June  16, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel. 
Attention:  Rules  Docket  No.  94-CE-36- 
AD  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday.  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
HOAC  AUSTRIA  GmbH.  N.A.  Otto 
Strasse  5.  A-2700  Wiener  Neustadt. 
Austria.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  C.  Belderok.  Project  Officer. 
Gliders.  Small  Airplane  Directorate. 
Aircraft  Certification  Service.  FAA. 
1201  Walnut,  suite  900.  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  hght  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CB-36-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-36-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  Austro  Control  GmbH  (ACG). 
which  is  the  airworthiness  authority  for 
Austria,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
HOAC  HK  36R  "Super  Dimona"  gliders. 
The  ACG  reports  several  incidents  of 
severe  exhaust  system  corrosion  on  the 
affected  gliders,  including  one  of 
excessive  corrosion  (rusting  through).  If 
not  detected  and  corrected,  excessive 
corrosion  could  result  in  high  carbon 
monoxide  levels  in  the  cockpit  and 
subsequent  passenger  injury. 

HOAC  has  issued  Service  Bulletin 
(SB)  33.  dated  July  15.  1993.  which 
specifies  procedures  for  inspecting  the 
exhaust  system  of  these  HK  36R  "Super 
Dimona"  gliders  for  corrosion,  replacing 
the  exhaust  systems,  and  installing  a 
carbon  monoxide  detector.  The  ACG 
classified  this  service  bulletin  as 
mandatory  and  issued  ACG  AD  No.  74. 
in  order  to  assure  the  continued 
airworthiness  of  these  ghders  in  Austria. 

This  ghder  model  is  manufactured  in 
Austria  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  ACG  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  ACG, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  HOAC  HK  36R  "Super 


Dimona"  gliders  of  the  same  type 
design,  the  proposed  AD  would  require 
inspecting  the  exhaust  system  for 
corrosion,  replacing  the  exhaust  system 
if  corrosion  is  found,  and  instaUing  a 
carbon  monoxide  detector.  The 
proposed  action  would  be  accomplished 
in  accordance  with  the  Measures  section 
of  HOAC  SB  33,  dated  July  15,  1993. 

The  FAA  estimates  that  4  gliders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  workhours  per  glider  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $25  per  glider.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $580  ($145  per  ghder). 
This  figure  is  based"  on  the  assumption 
that  no  affected  owner/operator  of  the 
affected  gliders  has  incorporated  the 
proposed  installation  or  accomplished 
the  proposed  inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

HOAC  AUSTRIA  GmbH:  Docket  No.  94-CE- 
36- AD. 

Applicability:  HK  36R  "Super  Dimona" 
gliders  (serial  numbers  36.302  through 
36.324),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  glider  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  10 
hours  time- in-  service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  carbon  monoxide  leakage 
caused  by  a  corroded  exhaust  system,  which, 
if  not  detected  and  corrected,  could  lead  to 
passenger  injuries,  accomplish  the  following: 

(a)  insfiect  the  exhaust  system  for  corrosion 
in  accordance  with  the  Measures  section  of 
HOAC  Service  Bulletin  (SB)  33,  dated  July 
15,  1993.  If  corrosion  if  found,  prior  to 
further  flight,  replace  the  exhaust  system  in 
accordance  with  the  Measurement  section  of 
HOAC  SB  33,  dated  July  15,  1993. 

(b)  Install  a  carbon  monoxide  detector  in 
accordance  with  the  Measures  section  of 
HOAC  SB  33,  dated  July  15, 1993. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  HOAC  AUSTRIA 
GmbH.  N.A.  Otto  Strasse  5.  A-  2700  Wiener 
Neustadt.  Austria;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  March 
24,  1995. 

Dwight  A.  Young, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  95-7783  Filed  3-29-95,  8:45  ami 

BILLINQ  CODE  4aiO-13-AJ 


14  CFR  Part  39 

[Docket  No.  94-CE-35-AD] 

Airworthiness  Directives;  Scheibe 
Flugzeugbau  GmbH  SF34  and  SF34B 
Gilders 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Scheibe  Flugzeugbau  GmbH  (Scheibe) 
SF34  and  SF34B  gliders.  The  proposed 
action  would  require  adding  armature 
(supportive  covering)  to  both  wings, 
modifying  the  root  rib  of  the  left  wing, 
and  incorporating  changes  and 
operating  limitations  to  the  flight 
manual.  Failure  of  the  left  wing  root  rib 
on  one  of  the  affected  gliders  while  in 
flight  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
failure  of  the  wing,  which  could  result 
in  loss  of  control  of  the  glider. 
DATES:  Comments  must  be  received  on 
or  before  June  16,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-35- 
AD  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Scheibe  Flugzeugbau  GmbH,  August 
Pfaltz — Strasse  23,  Dachau.  Germany. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  C.  Belderok,  Project  Officer, 
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Gliders.  Small  Airplane  Directorate. 
Aircraft  Certification  Service.  FAA, 
1201  Walnut,  suite  900.  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-35-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Luftfarht-Bundesant  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Scheibe  SF34  and  SF34B  gliders.  The 
LBA  reports  that  fatigue  failure  of  the 
root  rib  occurred  on  one  of  these  gliders 
while  in  flight,  which  resulted  in  an 
accident.  The  glider  in  the  referenced 
accident  was  within  3,000  to  6,000 
hours  time-in-service  (TIS).  The  life 
limit  of  the  wing  structure  was  recently 
extended  from  3.000  hours  TIS  to  6.000 
hours  TIS. 


Scheibe  has  issued  Technical  Note 
(TN)  Number  336-2.  dated  March  10, 
1995,  which  specifies  procedures  for 
adding  armature  (supportive  covering) 
to  both  wings  and  modifying  the  root  rib 
of  the  left  wing.  This  TN  also  specifies 
changes  and  operating  limitations  to  be 
incorporated  into  the  flight  manual.  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  LBA  AD  89-73. 
dated  May  10,  1989,  in  order  to  assure 
the  continued  airworthiness  of  these 
gliders  in  Germany. 

This  glider  model  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Scheibe  SF34  and 
SF34B  gliders  of  the  same  type  design, 
the  proposed  AD  would  require  adding 
armature  (supportive  covering)  to  both 
wings,  modifying  the  root  rib  of  the  left 
wing,  and  incorporating  changes  and 
operating  limitations  to  the  flight 
manual.  The  proposed  addition  and 
modification  would  be  accomplished  in 
accordance  with  Scheibe  TN  Number 
336-2.  dated  March  10,  1989.  The 
operating  limitations  and  fiight  manual 
changes  are  included  in  the  TN. 

The  FAA  estimates  that  2  gliders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  20  workhours  per  glider 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $50  per  glider.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,500  ($1,250  per 
glider).  This  figure  is  based  on  the 
assumption  that  no  affected  owner/ 
operator  of  the  affected  gliders  has 
incorporated  the  proposed  addition, 
modification,  or  operating  changes  and 
limitations. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Scheibe  Flugzeugbau  GmbH:  Docket  No.  94- 
CE-35-AD. 
Applicability:  SF34  and  SF34B  gliders 
(serial  number  5102  through  5131). 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 


presence  of  any  modification,  alteration,  or 
repair  remove  any  glider  &x)m  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  50 
hours  TIS  after  the  effective  date  of  this  AD, 
unless  already  accomplished 

To  prevent  fatigue  failure  of  the  wing, 
which  could  result  in  loss  of  control  of  the 
glider,  accomplish  the  following: 

(a)  Add  armature  (supp>ortive  covering)  to 
both  wings  in  accordance  with  the  job 
instructions  section  of  Scheibe  Technical 
Note  (TN)  No.  336-2,  dated  March  10.  1989. 

(b)  Modify  the  root  rib  of  the  left  wing  in 
accordance  with  the  job  instructions  section 
of  Scheibe  TN  No.  336-2,  datea  March  10, 
1989. 

(c)  Accomplish  the  following  flight  manual 
changes: 

(1)  Replace  pages  1  and  13  of  the  flight 
manual  with  the  revised  pages  1  and  13 
included  with  Scheibe  TN  Number  336-1, 
dated  March  10, 1989. 

(2)  Replace  pages  1  and  11  in  the 
Instructions  for  Continued  Airworthiness 
with  the  revised  pages  1  and  11  included 
with  Scheibe  TN  Number  336-1,  dated 
March  10,  1989. 

(3)  In  page  8  of  the  flight  manual,  add  1 
kg  to  the  current  empty  weight  of  the  glider 
and  deduct  1kg  from  the  current  maximum 
load  as  specified  in  paragraph  3  of  the 
Instructions  section  of  Scheibe  TN  Numtjer 
336-1,  dated  March  10, 1989. 

(4)  Remove  existing  operating  limitations 
and  incorporate  new  operating  limitations 
into  the  Limitations  section  of  the  flight 
manual  as  specified  in  paragraph  4  of  the 
Instructions  section  of  Scheibe  TN  Number 
336-1,  dated  March  10, 1989. 

(d)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Scheibe 
Flugzeugbau  GmbH,  Dachau,  Aug.  Pfaltz  - 
Str.  23,  Dachau,  Germany;  or  may  examine 
this  document  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558.  601  E.  12th  Street,  Kansas  City, 


Missouri  64106.  Issued  in  Kansas  City, 
Missouri,  on  March  24,  1995. 
Dwight  A.  Young, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  95-7799  Filed  3-29-95:  8:45  am) 
BILUNG  CODE  4910-1)-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Parts  929  and  937 
pocket  No.  94108&-4285] 
RIN  0648-AD85 

Florida  Keys  National  Marine 
Sanctuary  Proposed  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Proposed  rule;  removal  and 
revision  of  regulations;  Summary  of 
Draft  Management  Plan;  Proposed 
Designation  Document;  Public 
Availability  of  Draft  Management  Plan 
and  Draft  Environmental  Impact 
Statement. 

StiMMARY:  NOAA,  as  required  by  section 
7(a)  of  the  Florida  Keys  National  Marine 
Sanctuary  and  Protection  Act,  is 
proposing  a  comprehensive 
management  plan  and  implementing 
regulations  to  manage  an  approximately 
2,800  square  nautical  mile  area  of 
coastal  and  ocean  waters  and  the 
submerged  lands  thereunder, 
surrounding  the  Florida  Keys  in  and 
adjacent  to  the  State  of  Florida, 
designated  by  the  Florida  Keys  National 
Marine  Sanctuary  and  Protection  Act  as 
the  Florida  Keys  National  Marine 
Sanctuary  (the  "Sanctuary").  This 
document  publishes  the  Designation 
Document,  and  summarizes  the  draft 
comprehensive  management  plan,  for 
the  Sanctuary.  The  draft  management 
plan  details  the  proposed  goals  and 
objectives,  management  responsibiUties. 
research  activities,  interpretive  and 
educational  programs,  and  enforcement, 
including  surveillance,  activities  for  the 
Sanctuary.  The  proposed  regulations 
would  implement  the  comprehensive 
management  plan  and  govern  the 
conduct  of  activities  consistent  with  the 
provisions  of  the  Designation 
Document.  The  intended  effect  of  the 
Designation  Document,  proposed 
regulations,  and  DEIS/MP  is  to  protect 
the  conservation,  recreational, 
ecological,  historical,  research, 
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educational,  and  aesthetic  qualities  of 

the  Florida  Keys  coastal  and  ocean 

waters  and  the  submerged  lands 

thereunder. 

DATES:  Comments  are  invited  and  will 

be  considered  if  submitted  in  writing  to 

the  address  below  by  December  31, 

1995. 

ADDRESSES:  Requests  for  the  above 

described  documents  and  comments 

should  be  submitted  to  the 

Superintendent,  Florida  Keys  National 

Marine  Sanctuary,  P.O.  Box  500368. 

Marathon.  Florida  33050. 

FOR  FURTHER  INFORMATKX  CONTACT: 

Billy  Causey.  Sanctuary  Superintendent. 

305/743-2437  or  Edward  Lindelof, 

Atlantic,  Great  Lakes  and  Gulf  Branch 

Chief,  301/713-3137  X  131. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Title  III  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act  of  1972. 
as  amended.  16  U.S.C.  1431  et  seq.  (the 
"MPRSA").  authorizes  the  Secretary  of 
Commerce  to  designate  discrete  areas  of 
the  marine  environment  as  national 
marine  sanctuaries  to  protect  their 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  qualities. 

The  Florida  Keys  National  Marine 
Sanctuary  was  designated  by  an  act  of 
Congress  entitled  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA,  Pub.  L.  101- 
605)  signed  into  law  on  November  16, 
1990. 

NOAA  held  six  public  scoping 
meetings  during  the  months  of  April 
and  May,  1991,  to  solicit  public 
comments  on  the  proposed  management 
of  the  Sanctuary:  Key  Largo  on  April 
10th,  Miami  on  April  11th,  Marathon  on 
April  15fh,  and  Key  West  on  April  16th, 
Key  Largo  on  April  17,  and  Washington, 
D.C.  on  May  6.  Notice  of  the  scoping 
meetings  was  published  in  local 
newspapers.  NOAA  invited  all 
interested  persons  to  attend,  and  asked 
those  attending  the  meeting  to  comment 
on  readily  identifiable  issues,  suggest 
additional  issues  for  examination,  and 
provide  information  useful  in  managing 
the  Sanctuary. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
was  delegated  to  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
by  the  Department  of  Commerce, 
Organization  Order  10-15.  section 
3.01(z)  ()an.  11.  1988).  The  authority  to 
administer  the  other  provisions  of  the 
Act  was  delegated  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  of  NOAA  by 


NOAA  Circular  83-38.  Directive  05-50 
(Sept.  21. 1983.  as  amended). 

Holders  of,  owners  of,  or  hiture 
applicants  for  leases,  permits,  licenses, 
approvals,  other  authorizations,  or 
rights  of  subsistence  use  of,  or  access  to. 
Sanctuary  resources,  are  specifically 
invited  to  comment  on  how  they  may  be 
affected  by  the  designation  of  the 
Sanctuary  and  particularly  sections 
929.14-929.16  of  the  proposed 
regulations. 

Comments  are  also  specifically  sought 
on  the  adequacy  of  the  regulatory 
regime  to  protect  Sanctuary  resources 
and  qualities. 

After  the  comments  received  during 
the  comment  period  have  been 
considered,  a  final  environmental 
impact  statement  and  management  plan 
will  be  prepared,  and  final  regulations 
implementing  the  comprehensive 
management  plan  will  be  published  in 
the  FMleral  Register.  The  designation 
document,  management  plan,  and 
regulations  will  become  final  and  take 
effect  at  the  close  of  a  45-day 
Congressional  review  period  unless  a 
joint  resolution  disapproving  any  of  the 
terms  of  designation  is  enacted,  in 
which  case  only  the  terms  not 
disapproved  will  take  effect,  or  the 
Governor  of  the  State  of  Florida  certifies 
to  the  Secretary  of  Conunerce  that  the 
designation  or  any  of  its  terms  is 
unacceptable,  in  which  case  the 
designation  or  the  unacceptable  terms 
will  not  take  effect  in  the  area  of  the 
Sanctuary  lying  within  the  seaward 
boundary  of  the  State.  A  document  will 
be  published  in  the  Federal  Register 
announcing  the  effective  date. 

II.  Summary  of  Draft  Environmental 
Impact  Statement/Management  Plan 

The  DEIS/MP  for  the  Florida  Keys 
National  Marine  Sanctuary  sets  forth  the 
Sanctuary's  location  and  provides 
details  on  the  most  important  resources 
and  uses  of  the  Sanctuary.  The  DEIS/MP 
describes  the  resource  protection, 
research,  education  and  interpretive 
programs,  and  details  the  sf)ecific 
activities  to  be  conducted  in  each 
program.  The  DEIS/MP  includes  a 
detailed  discussion,  by  program  area,  of 
agency  roles  and  responsibilities.  The 
proposed  goals  and  objectives  for  the 
Sanctuary  are:  (1)  Enhance  resource 
protection  through  comprehensive  and 
coordinated  conservation  and  ecosystem 
management  that  complements  existing 
regulatory  authorities;  (2)  support, 
promote,  and  coordinate  scientific 
research  on,  and  monitoring  of.  the  site- 
specific  marine  resources  to  improve 
management  decision-making  in 
national  marine  sanctuaries;  (3)  enhance 
public  awareness,  understanding,  and 


the  wise  use  of  the  marine  environment 
through  public  interpretive, 
educational,  and  recreational  programs, 
and  (4)  facilitate,  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection,  multiple  uses  of 
the  Sanctuary. 

A.  Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment, 
resources,  and  qualities  of  the 
Sanctuary.  The  specific  objectives  of 
protection  efforts  are  to:  (1)  Reduce 
threats  to  Sanctuary  resources;  (2) 
encourage  participation  by  interested 
agencies  and  organizations  in  the 
development  of  procedures  to  address 
specific  management  concerns  (e.g., 
monitoring  and  emergency-response 
programs);  (3)  develop  an  effective  and 
coordinated  program  for  the 
enforcement  of  Sanctuary  regulations  in 
addition  to  other  regulations  already  in 
place;  (4)  promote  public  awareness  of, 
and  voluntary  compliance  with. 
Sanctuary  regulations  and  objectives 
through  an  educational/interpretive 
program  stressing  resource  sensitivity 
and  wise  use;  (5)  ensure  that  the  water 
quality  of  the  Florida  Keys  is 
maintained  at  a  level  consistent  with  the 
purposes  of  Sanctuary  designation;  (6) 
establish  cooperative  agreements  and 
other  mechanisms  for  coordination 
among  all  the  agencies  participating  in 
Sanctuary  management;  (7)  ensure  that 
the  appropriate  management  agencies 
incorporate  research  results  and 
scientific  data  into  effective  resource 
protection  strategies;  and  (8)  coordinate 
policies  and  procedures  among  the 
agencies  sharing  responsibility  for 
protection  and  management  of 
resources. 

B.  Research  Program 

Effective  management  of  the 
Sanctuary  requires  the  conduct  of  a 
Sanctuary  research  program.  The 
purpose  of  Sanctuary  research  is  to 
improve  understanding  of  the  Florida 
Keys'  coastal  and  offshore  environment, 
resources,  and  qualities,  and  to  resolve 
specific  management  problems.  Some  of 
these  management  problems  involve 
resources  common  to  coastal  and 
offshore  waters,  and  nearby  Federal, 
State,  and  local  refuges  and  reserves. 
Research  results  will  both  support 
management  efforts  to  protect  Sanctuary 
resources  and  qualities,  and  be 
incorporated  into  interpretative 
programs  for  visitors  and  others 
interested  in  the  Sanctuary- 
Specific  objectives  for  the  research 
program  are  to:  (1)  establish  a 
framework  and  procedures  for 
administering  reseaich  io  ensure  that 


research  projects  are  responsive  to 
management  concerns  and  that  results 
contribute  to  improved  management  of 
the  Sanctuary;  (2)  focus  and  coordinate 
data  collection  efforts  on  the  physical, 
chemical,  geological,  and  biological 
oceanography  of  the  Sanctuary;  (3) 
encourage  studies  that  integrate  research 
ft-om  the  variety  of  coastal  habitats  with 
nearshore  and  open  ocean  processes;  (4) 
initiate  a  monitoring  program  to  assess 
environmental  changes  as  they  occur 
due  to  natural  and  human  processes;  (5) 
identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity  or 
natural  phenomena;  (6)  encourage 
information  exchange  and  cooperation 
among  all  the  organizations  and 
agencies  undertaking  management- 
related  research  in  the  Sanctuary  to 
promote  more  informed  management; 
and  (7)  incorporate  research  results  into 
the  interpretive/education  program  in  a 
format  useful  for  the  general  public. 

C.  Education 

The  goal  for  the  Sanctuary  education 
program  is  to  improve  public  awareness 
and  understanding  of  the  significance  of 
the  Sanctuary  and  the  need  to  protect  its 
resources  and  qualities. 

The  management  objectives  designed 
to  meet  this  goal  are  to:  (1)  Provide  the 
public  with  information  on  the 
Sanctuary  and  its  goals  and  objectives, 
with  an  emphasis  on  the  need  to  use 
Sanctuary  resources  and  qualities 
wisely  to  ensure  their  long-term 
viability;  (2)  broaden  support  for 
Sanctuary  management  by  offering 
programs  suited  to  visitors  with  a 
diverse  range  of  interests;  (3)  provide  for 
public  involvement  by  encouraging 
feedback  on  the  effectiveness  of 
education  programs,  collaboration  with 
Sanctuary  management  staff  in 
extension  and  outreach  programs,  and 
participation  in  other  volunteer 
programs;  and  (4)  collaborate  with  other 
organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 

D.  Visitor  Use 

The  Sanctuary  goal  for  visitor  use 
management  is  to  facilitate,  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection,  public  and 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities. 

Specific  management  objectives  are 
to:  (1)  Provide  relevant  information 
about  Sanctuary  regulations,  use 
policies,  and  standards;  (2)  collaborate 
with  public  and  private  organizations  in 
promoting  compatible  uses  of  the 
Sanctuary;  (3)  encourage  the  public  who 


use  the  Sanctuary  to  respect  sensitive 
Sanctuary  resources  and  qualities;  and 
(4)  monitor  and  assess  the  levels  of  use 
to  identify  and  control  potential 
degradation  of  resources  and  qualities, 
and  minimize  potential  user  conflicts. 

The  Sanctuary  would  be  managed 
from  a  headquarters  facility  located  in 
the  Florida  Keys  region. 

III.  Designation  Document 

Section  304(a)(4)  of  the  MPRSA 
requires  that  the  Terms  of  Designation 
include  the  geographic  area  included 
within  the  Sanctuary;  the  characteristics 
of  the  area  that  give  it  conservation, 
recreational,  ecological,  historical, 
research,  educational,  or  aesthetic  value; 
and  the  types  of  activities  that  will  be 
subject  to  regulation  by  the  Secretary  to 
protect  these  characteristics.  Section 
304(a)(4)  also  specifies  that  the  terms  of 
designation  may  be  modified  only  by 
the  same  procedures  by  which  the 
original  designation  was  made.  Thus  the 
terms  of  designation  serve  as  a 
constitution  for  the  Sanctuary. 

Designation  Document  for  the  Florida 
Keys  National  Marine  Sanctuary 

On  November  16.  1990,  the  Florida 
Keys  National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA),  Pubhc  Law 
101-605,  set  out  as  a  note  to  16  U.S.C. 
1433,  was  signed  into  law.  The  Florida 
Keys  National  Marine  Sanctuary  and 
Protection  Act  designated  an  area  of 
waters  and  submerged  lands,  including 
the  living  and  nonliving  resources 
within  those  waters,  as  described  in 
section  5  of  the  FKNMSPA,  as  the 
Florida  Keys  National  Marine 
Sanctuary. 

Article  I.  Effect  of  Designation 

Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972 
as  amended  (the  "MPRSA").  16  U.S.C. 
1431  et  seq.,  authorizes  the  issuance  of 
such  regulations  as  are  necessary  and 
reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  ecological,  historical, 
research,  educational  and  esthetic 
resources  and  qualities  of  the  Florida 
Keys  National  Marine  Sanctuary. 
Section  1  of  Article  IV  of  this 
Designation  Document  lists  activities  of 
the  type  that  will  be  regulated  initially, 
or  may  be  subject  to  regulated 
subsequent  regulation  in  order  to 
protect  Sanctuary  resources  and 
qualities.  Such  listing  does  not 
necessarily  mean  that  a  type  of  activity 
will  be  regulated;  however,  if  a  type  of 
activity  is  not  listed  it  may  not  be 
regulated,  except  on  an  emergency 
basis,  unless  Section  1  of  Article  IV  is 


amended  to  include  the  type  of  activity 
by  the  procedures  outlined  in  section 
304(a)  of  the  MPRSA. 

Article  II.  Description  of  the  Area 

The  Florida  Keys  National  Marine 
Sanctuary  boundary  encompasses 
approximately  2.800  square  nautical 
miles  (9,500  square  kilometers)  of 
coastal  and  oceanic  waters,  and  the 
submerged  lands  thereunder, 
surrounding  the  Florida  Keys  in  and 
adjacent  to  the  State  of  Florida.  The 
Sanctuary  boundary  extends  from  the 
northeastemmost  point  of  Biscayne 
National  Park  out  to  the  Dry  Tortugas, 
a  linear  distance  of  approximately  320 
kilometers.  The  boundary  on  the 
Atlantic  Ocean  side  of  the  Florida  Keys 
runs  south  from  Biscayne  National  Park 
following  approximately  the  300-foot 
isobath,  which  curves  in  a 
southwesterly  direction  along  the 
Florida  Keys  archipelago  ending  at  the 
Dry  Tortugas.  The  boundary  on  the  Gulf 
of  Mexico-side  of  the  Florida  Keys  runs 
in  an  easterly  direction  from  the  Dry 
Tortugas  paralleling  the  Florida  Keys, 
approximately  five  miles  to  the  north, 
and  then  follows  the  Everglades 
National  Park  boundary  until  Division 
Point  at  which  time  the  boundary 
follows  the  western  shore  of  Manatee 
Bay,  Barnes  Sound,  and  Card  Sound. 
The  boundary  then  follows  the  southern 
boxmdary  of  Biscayne  National  Park  and 
up  its  eastern  boundary  until  its 
northeastemmost  point. 

The  shoreweird  boundary  of  the 
Sanctuary  is  the  mean  high-water  mark. 
The  Sanctuary  boundary  encompasses 
all  of  the  Florida  coral  reef  tract,  all  of 
the  mangrove  islands  of  the  Florida 
Keys,  and  some  of  the  seagrass  meadows 
of  Florida  Bay.  The  precise  boundary  of 
the  Sanctuary  is  set  forth  at  the  end  of 
this  Designation  Document. 

Article  III.  Characteristics  of  the  Area 
that  Give  it  Particular  Value 

The  Florida  Keys  are  a  limestone 
island  archipelago  extending  southwest 
over  320  kilometers  from  the  southern 
tip  of  the  Florida  mainland.  The  Keys 
are  located  at  the  southern  edge  of  the 
Floridian  Plateau,  a  large  carbonate 
platform  made  of  a  depth  of  up  to  7,000 
meters  of  marine  sediments,  which  have 
been  accumulating  for  150  million  years 
and  have  been  structurally  modified  by 
subsidence  and  sea  level  fluctuation. 
The  Keys  region  is  generally  divided 
into  five  distinct  areas:  the  Florida  reef 
tract,  one  of  the  world's  largest  coral 
reef  tracts  and  the  only  barrier  reef  in 
the  United  States;  Florida  Bay, 
described  as  an  active  lime-mud  factory 
because  of  the  high  carbonate  content  of 
the  silts  and  muds;  the  Southwest 
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Continental  Shelf;  the  Straits  of  Florida; 
and  the  Keys  themselves. 

The  2.4  million-acre  Sanctuary 
contains  one  of  North  America's  most 
diverse  assemblages  of  estuarine  and 
marine  fauna  and  flora,  including,  in 
addition  to  the  Florida  reef  tract, 
thousands  of  patch  reefs,  one  of  the 
world's  largest  seagrass  communities 
covering  1.4  million  acres,  mangrove- 
fringed  shorelines,  mangrove  islands, 
and  various  hardbottom  habitats.  These 
diverse  habitats  provide  shelter  and 
food  for  thousands  of  species  of  marine 
plants  and  animals,  including  over  50 
species  of  animals  identified  by  either 
Federal  or  State  law  as  endangered  or 
threatened.  Federal.  State,  local,  and 
private  organizations  currently  protect, 
preserve  and  set  regulations  at  121  sites 
throughout  the  Keys,  covering 
approximately  2.0  miUion  acres. 

"The  Keys  were  at  one  time  a  major 
seafaring  center  for  European  and 
American  trade  routes  in  the  Caribbean, 
and  submerged  cultural  and  historic 
resources  (i.e..  shipwrecks)  abound  in 
the  surrounding  waters.  In  addition,  the 
Sanctuary  may  contain  substantial 
archaeological  resources  of  pre- 
European  cultures. 

The  uniqueness  of  the  marine 
environment  draws  multitudes  of 
visitors  to  the  Keys.  The  major  industry 
in  the  Florida  Keys  is  tourism,  including 
activities  related  to  the  Keys'  marine 
resources,  such  as  dive  shops,  charter 
fishing  and  dive  boats  and  marinas,  as 
well  as  hotels  and  restaurants.  The 
abundance  of  the  resources  also 
supports  a  large  commercial  hshing 
employment  sector. 

The  number  of  visitors  to  the  Keys 
grows  each  year,  with  a  concomitant 
increase  in  the  number  of  residents, 
homes,  jobs,  and  businesses.  As 
population  grows  and  the  Keys 
accommodate  ever-increasing  resource- 
use  pressures,  the  quality  and  quantity 
of  Sanctuary  resources  are  increasingly 
threatened.  These  pressures  require 
coordinated  and  comprehensive 
management,  monitoring  and  research 
of  the  Florida  Keys'  region. 

Article  IV.  Scope  of  Regulations 

Section  1.  Activities  Subject  to 
Regulation 

In  order  to  protect  the  characteristics 
and  values  of  the  Sanctuary  described 
above,  all  activities  adversely  affecting 
the  resources  or  property  of  the 
Sanctuary,  whether  individually  or 
cumulatively,  or  that  pose  harm  to  users 
of  the  Sanctuary  are  subject  to 
regulation,  including  regulation  of 
method,  location  and  times  of 
conducting  the  activity,  assessment  of 


fees  for  conducting  the  activity,  and 
prohibition  of  the  activity,  either 
throughout  the  entire  Sanctuary 
(including  both  land  and  water  areas), 
after  public  notice  and  an  opportunity 
for  comment,  or  within  identified 
portions  of  the  Sanctuary  or  in  areas 
adjacent  to  the  Sanctuary  to  the  extent 
necessary  and  reasonable  to  ensure  the 
protection  and  management  of  the 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetic  resources  and  qualities  of  the 
area.  Such  activities  include,  but  are  not 
limited  to: 

a.  Discharging  or  depositing,  from 
within  or  from  beyond  the  boundary  of 
the  Sanctuary,  any  material  or  other 
matter,  including  aerially-sprayed 
pesticides,  that  enters  or  could  enter  the 
Sanctuary;  and  reporting  of  discharges 
or  deposits,  from  within  or  from  beyond 
the  boundary  of  the  Sanctuary,  any 
material  or  other  matter,  including 
aerially-sprayed  pesticides,  that  enters 
or  could  enter  the  Sanctuary; 

b.  Exploring  for.  developing,  or 
producing  oil.  gas  or  minerals  (e.g.,  clay, 
stone,  sand,  gravel,  metalliferous  ores 
and  nonmetalliferous  ores  or  any  other 
solid  material  or  other  matter  of 
commercial  value)  in  the  Sanctuary; 

c.  Drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on 
the  seabed  of  the  Sanctuary; 

d.  Taking,  removing,  moving, 
catching,  collecting,  harvesting,  feeding, 
injuring,  destroying  or  causing  the  loss 
of,  or  attempting  to  take,  remove,  move, 
catch,  collect,  harvest,  feed,  injure, 
destroy  or  cause  the  loss  of  a  marine 
mammal,  marine  reptile,  seabird, 
historical  resource  or  other  Sanctuary 
resource; 

e.  Touching  with  any  part  of  the  body, 
climbing  on.  taking,  removing,  moving, 
catching,  collecting,  harvesting, 
injuring,  destroying  or  causing  the  loss 
of.  or  attempting  to  take,  remove,  move, 
catch,  collect,  harvest,  feed,  injure, 
destroy  or  cause  the  loss  of  living  or 
dead  coral; 

f.  Possessing  within  the  Sanctuary  a 
Sanctuary  resource  or  any  other 
resource,  regardless  of  where  taken, 
removed,  moved,  caught,  collected  or 
harvested,  that,  if  it  had  been  found 
within  the  Sanctuary,  would  be  a 
Sanctuary  resource; 

g.  Operation  of  a  vessel  (i.e., 
walercraft  of  any  description),  including 
but  not  limited  to  anchoring  or 
otherwise  mooring  a  vessel:  and  all 
activities  necessary  for  vessel  operation 
or  maintenance,  such  as  pump-out  of 
sanitary  wastes  and  refueling,  in  the 
Sanctuary  or  any  part  thereof  or  in 


marinas  or  at  docks  within  or  adjacent 
to  the  Sanctuary; 

h.  Removal  of  vessels  grounded, 
lodged,  stuck  or  otherwise  perched  on 
coral  reefs  or  other  Sanctuary  resources; 
and  removal  from  any  location  within 
the  Sanctuary  and  disposal  of  derelict  or 
abandoned  vessels  or  other  vessels  for 
which  ownership  cannot  be  determined 
or  for  which  owner  takes  no  action  for 
removal  or  disposal;  and  salvaging  emd 
towing  of  abandoned  or  disabled  vessels 
or  of  vessels  otherwise  needing 
salvaging  and  towing; 

i.  Possessing  or  using  within  the 
Sanctuary  or  any  part  thereof,  any 
fishing  gear,  trap,  device,  equipment  or 
means,  whether  regulated  based  on 
method  or  based  on  quantity  of  fish 
present  or  quantity  of  fish  caught  in 
identified  fisheries;  and  providing 
information  to  Federal.  State,  and  local 
officials  within  the  Sanctuary  and 
adjacent  to  the  Sanctuary  about  the 
quantity  and  type  of  fish  and  other 
living  Sanctuary  resources  caught 
during  any  vessel  travel; 

j.  Possessing  or  using  explosives  or  air 
gims  or  releasing  electrical  charges  or 
substances  poisonous  or  toxic  to  fish 
and  other  living  resources  within  the 
Sanctuary  boundary  or  adjacent  to  the 
Sanctuary  boundary; 

k.  Stocking  or  release  of  native  or 
exotic  species; 

1.  Harvesting  or  otherwise  taking 
sponges: 

m.  Removal  and  disposal  of  lost  or 
out-of-season  gear  discovered  within  the 
Sanctuary  boundary; 

n.  Development  or  conduct  in  the 
Sanctuary  of  mariculture  activities; 

0.  Flying  a  motorized  aircraft  above 
the  Sanctuary; 

p.  Construction,  alteration,  repair  or 
other  work  on  docks  and  marinas; 

q.  Activities  or  situations  on  land  that 
may  result  in  water  quality  degradation, 
including  but  not  limited  to: 

1.  Dredging  and  filling,  particularly  of 
wetlands; 

2.  Construction  activities; 

3.  Use  and  management  of  hazardous 
chemicals,  including,  but  not  limited  to, 
pesticides,  fertiHzers,  and  motor  oil; 

4.  Waste  disposal  and  discharge  on 
land:  and 

5.  Water  quality  in  basins  and  canals; 
and 

r.  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act. 

Section  2.  Emergencies 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of.  or 


injury  to  a  Sanctuary  resource  or 
quality;  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury,  any 
activity,  including  any  not  listed  in 
section  1  of  this  article,  is  subject  to 
immediate  temporary  regulation, 
including  prohibition. 

Article  V.  Effect  on  Leases,  Permits, 
Licenses,  and  Rights 

If  any  valid  law  or  regulation  issued 
by  any  Federal,  State  or  local  authority 
of  competent  jurisdiction,  regardless  of 
when  issued,  conflicts  with  a  Sanctuary 
regulation,  the  regulation  deemed  by  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  or  his  or  her  designee  to 
be  more  protective  of  Sanctuary 
resources  and  qualities  shall  govern. 

Pursuant  to  section  304(c)(1)  of  the 
Act,  16  U.S.C.  1434(c)(1),  no  valid  lease, 
permit,  license,  approval  or  other 
authorization  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction,  or  any  right  of  subsistence 
use  or  access,  may  be  terminated  by  the 
Secretary  of  Commerce,  or  his  or  her 
designee,  as  a  result  of  this  designation, 
or  as  a  result  of  any  Sanctuary 
regulation,  if  such  authorization  or  right 
was  in  existence  on  the  effective  date  of 
Sanctuary  designation  (November  16, 
1990).  However,  the  Secretary  of 
Commerce  or  designee  may  regulate  the 
exercise  (including,  but  not  limited  to, 
the  imposition  of  terms  and  conditions) 
of  such  authorization  or  right  consistent 
with  the  purposes  for  which  the 
Sanctuary  is  designated. 

In  no  event  may  the  Secretary  or 
designee  issue  a  permit  authorizing,  or 
otherwise  approving:  (1)  The 
exploration  for.  leasing  of.  development 
of.  or  production  of  minerals  or 
hydrocarbons  within  the  Sanctuary;  or 
(2)  the  disposal  of  dredged  material 
within  the  Sanctuary,  or  the  discharge 
of  untreated  or  primary  treated  sewage 
(except  by  a  certification,  pursuant  to 
Section  940.10.  of  valid  authorizations 
in  existence  on  the  effective  date  of 
Sanctuary  designation).  Any  purported 
authorizations  issued  by  other 
authorities  after  the  effective  date  of 
Sanctuary  designation  for  any  of  these 
activities  within  the  Sanctuary  shall  be 
invalid. 

Article  VI.  Alteration  of  this  Designation 

The  terms  of  designation,  as  defined 
under  Section  304(a)  of  the  MPRSA. 
may  be  modified  only  by  the  procedures 
outlined  in  such  section,  including 
pubUc  hearings,  consultation  with 
interested  Federal,  State,  and  local 
agencies,  review  by  the  appropriate 
Congressional  committees,  and  the 


Governor  of  the  State  of  Florida,  and 
approval  by  the  Secretary  of  Commerce 
or  designee. 

Florida  Keys  National  Marine  Sanctuary 
Boundary  Coordinates  (based  on  North 
American  datum  of  1983.) 

The  boundary  of  the  Florida  Keys 
National  Marine  Sanctuary — 

(a)  Begins  at  the  northeastemmost 
point  of  Biscayne  National  Park  located 
at  approximately  25  degrees  39  minutes 
north  latitude,  80  degrees  5  minutes 
west  longitude,  then  runs  eastward  to 
the  300-foot  isobath  located  at 
approximately  25  degrees  39  minutes 
north  latitude,  80  degrees  4  minutes 
west  longitude; 

(b)  Then  runs  southward  and 
connects  in  succession  the  points  at  the 
following  coordinates: 

(i)  25  degrees  34  minutes  north 
latitude,  80  degrees  4  minutes  west 
longitude, 

(ii)  25  degrees  28  minutes  north 
latitude,  80  degrees  5  minutes  west 
longitude,  and 

(iii)  25  degrees  21  minutes  north 
latitude,  80  degrees  7  minutes  west 
longitude; 

(iv)  25  degrees  16  minutes  north 
latitude,  80  degrees  8  minutes  west 
longitude; 

(c)  Then  runs  southwesterly 
approximating  the  300-foot  isobath  and 
connects  in  succession  the  points  at  the 
following  coordinates: 

(i)  25  degrees  7  minutes  north 
latitude.  80  degrees  13  minutes  west 
longitude, 

(ii)  24  degrees  57  minutes  north 
latitude,  80  degrees  21  minutes  west 
longitude, 

(iii)  24  degrees  39  minutes  north 
latitude,  80  degrees  52  minutes  west 
longitude, 

(iv)  24  degrees  30  minutes  north 
latitude,  81  degrees  23  minutes  west 
longitude, 

(v)  24  degrees  25  minutes  north 
latitude,  81  degrees  50  minutes  west 
longitude, 

(vi)  24  degrees  22  minutes  north 
latitude,  82  degrees  48  minutes  west 
longitude, 

(vii)  24  degrees  37  minutes  north 
latitude,  83  degrees  6  minutes  west 
longitude. 

(viii)  24  degrees  40  minutes  north 
latitude,  83  degrees  6  minutes  west 
longitude, 

(ix)  24  degrees  46  minutes  north 
latitude,  82  degrees  54  minutes  west 
longitude, 

(x)  24  degrees  44  minutes  north 
latitude,  81  degrees  55  minutes  west 
longitude, 

(xi)  24  degrees  51  minutes  north 
latitude,  81  degrees  26  minutes  west 
longitude,  and 


(xii)  24  degrees  55  minutes  north 
latitude,  80  degrees  56  minutes  west 
longitude; 

(d)  Then  follows  the  boundary  of 
Everglades  National  Park  in  a  southerly 
then  northeasterly  direction  through 
Florida  Bay.  Buttonwood  Sound, 
Tarpon  Basin,  and  Black  water  Sound; 

(e)  After  Division  Point,  then  departs 
from  the  boundary  of  Everglades 
National  Park  and  follows  the  western 
shoreline  of  Manatee  Bay.  Barnes 
Sound,  and  Card  Sound; 

(f)  Then  follows  the  southern 
boundary  of  Biscayne  National  Park  to 
the  southeastenunost  point  of  Biscayne 
National  Park;  and 

(g)  Then  follows  the  eastern  boundary 
of  Biscayne  National  Park  to  the 
begirming  point  specified  in  paragraph 
(a). 

IV.  Summary  of  Proposed  Regulations 

Two  sets  of  existing  regulations  will 
be  eliminated  and  replaced  by  the 
proposed  rule.  Specifically,  parts  929 
and  937  to  title  15,  Code  of  Federal 
Regulations,  implementing  the  Key 
Largo  and  Looe  Key  sanctuaries, 
respectively,  will  be  removed  and 
replaced  by  the  proposed  revision  to 
part  929.  Pursuant  to  section  5  of  the 
Florida  Keys  National  Marine  Sanctuary 
and  Protection  Act,  the  existing  Key 
Largo  and  Looe  Key  National  Marine 
Sanctuaries  will  be  incorporated  into 
the  Florida  Keys  National  Marine 
Sanctuary. 

The  proposed  regulations  set  forth  the 
boundary  of  the  Sanctuary;  prohibit  a 
range  of  activities  generally  and  within  . 
specific  Sanctuary  zones;  establish 
procedures  for  applying  for  National 
Marine  Sanctuary  permits  to  conduct 
otherwise  prohibited  activities,  establish 
procedures  for  applying  for  Special  Use 
permits;  establish  certification 
procedures  for  existing  leases,  licenses, 
permits,  approvals,  other  authorizations, 
or  rights  authorizing  the  conduct  of  a 
prohibited  activity;  establish 
notification  procedures  for  applications 
for  leases,  licenses,  permits,  approvals, 
or  other  authorizations  to  conduct  a 
prohibited  activity;  set  forth  the 
maximum  per-day  penalties  for 
violating  Sanctuary  regulations;  and 
establish  procedures  for  administrative 
appeals. 

Section  929.1  sets  forth  as  the  purpose 
of  the  regulations  to  implement  the 
designation  and  comprehensive 
management  plan  for  the  Florida  Keys 
National  Marine  Sanctuary  by  regulating 
activities  afl^ecting  the  Sanctuary  in 
order  to  protect,  preserve  and  manage 
the  conservation,  ecological, 
recreational,  research,  educational. 
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historical  and  aesthetic  resources  and 
qualities  of  the  area. 

Section  929.2  and  appendix  I 
following  §  929.16  describe  the 
boundary  of  the  Sanctuary  as 
established  by  Section  5  of  the  Florida 
Keys  National  Marine  Sanctuary  and 
Protection  Act. 

Section  929.3  defines  various  terms 
used  in  the  regulations.  Other  terms 
appearing  in  the  regulations  are  deHned 
at  15  CFR  922.2  and/or  in  the  NMSA. 

Section  929.4  allows  all  activities 
except  those  prohibited  by  §929.5  or  by 
§  929.6  to  be  conducted  subject  to  all 
applicable  access  and  use  restrictions 
imposed  within  Sanctuary  zones 
pursuant  to  §929.6.  subject  to  all 
prohibitions,  restrictions  and  conditions 
validly  imposed  by  any  other  Federal, 
State,  or  local  authority  of  competent 
jurisdiction,  subject  to  any  emergency 
regulations  promulgated  pursuant  to 
§  929.7,  and  subject  to  the  liability 
established  by  Section  312  of  the 
NMSA.  This  section  is  intended  to 
assure  that  activities  other  than  those 
prohibited  or  otherwise  restricted  or 
conditioned  pursuant  to  this  part,  or 
pursuant  to  any  other  Federal,  State,  or 
local  authority  of  competent 
jurisdiction,  are  allowed  within  the 
Sanctuary.  Accordingly,  such  provision 
for  allowed  activities  is  not  intended  to 
preempt  other,  more  protective, 
regulatory  provisions  imposed  by  any 
other  Federal,  State  or  local  authority  of 
competent  jurisdiction. 

Swtion  929.5  prohibits  a  variety  of 
activities  and  thus  makes  it  unlawful  for 
any  person  to  conduct  them  or  cause 
them  to  be  conducted.  However,  any  of 
the  prohibited  activities  except  for:  (1) 
The  exploration  for,  leasing, 
development  or  production  of  minerals 
or  hydrocarbons  within  the  Sanctuary, 
or  (2)  the  disposal  of  dredged  material 
or  primary  (or  untreated)  sewage  within 
the  Sanctuary  (except  by  a  certiHcation, 
pursuant  to  §  929.14,  of  valid 
authorizations  in  existence  on  the 
effective  date  of  Sanctuary  designation) 
could  be  conducted  lawfully  if  one  of 
the  following  three  (3)  situations 
applies: 

(1)  The  activity  is  necessary  to 
respond  to  an  emergency  threatening 
life  or  the  environment. 

(2)  The  activity  is  specifically 
authorized  by.  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of:  a  National 
Marine  Sanctuary  permit  issued  under 
§  929.10;  or  a  National  Marine 
Sanctuary  Historical  Resources  {>ermit 
issued  under  §929.11. 

(3)  The  activity  is  specifically 
authorized  by  a  valid  lease,  permit, 
license,  approval  or  other  authorization 


issued  by  any  Federal.  State  or  local 
authority  of  competent  jurisdiction  in 
existence  on  (or  conducted  pursuant  to 
any  valid  right  of  subsistent  use  or 
access  in  existence  on)  the  effective  date 
of  the  Sanctuary  designation,  provided 
that  the  Director  of  the  Office  of  Ocean 
and  Coastal  Resource  Management 
(hereinafter  the  Director)  was  notified  of 
the  existence  of  such  authorization  or 
right  and  the  holder  requests 
certification  by  the  Director  or  designee 
pursuant  to  §  929.14.  the  holder 
complies  with  the  requirements  of 
§  929.14.  and  the  holder  complies  with 
any  terms  and  conditions  on  the 
exercise  of  such  authorization  the 
Director  or  designee  imposes  as  a 
condition  of  certification  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(4)  The  activity  is  specifically 
authorized  by  a  valid  lease,  permit, 
license  or  approval  or  other 
authorization  issued  after  the  effective 
date  of  the  Sanctuary  designation  by  any 
Federal,  State  or  local  authority  of 
competent  jurisdiction,  provided  that 
the  Director  or  designee  was  notified  of 
the  application  in  accordance  with  the 
requirements  of  §  929.15,  the  applicant 
complies  with  the  requirements  of 
§919.15.  the  Director  or  designee 
notifies  the  applicant  or  authorizing 
agency  that  he  or  she  does  not  object  to 
issuance  of  the  authorization,  and  the 
applicant  complies  with  any  terms  and 
conditions  the  Director  or  designee 
deems  reasonably  necessary  to  protect 
Sanctuary  resources  and  qualities. 

The  first  activity  prohibited  is 
exploring  for,  developing,  or  producing 
minerals  or  hydrocarbons  within  the 
Sanctuary.  This  prohibition  is  based  on 
best  available  scientific  information 
which  establishes  that  the  Sanctuary's 
significant  natural  resources  and 
qualities  are  especially  sensitive  to 
potential  impacts  from  outer  continental 
shelf  minerals  or  hydrocarbon  activities 
and  should  be  protected.  Specifically, 
the  corals,  seagrasses.  and  mangroves  of 
the  Florida  Keys  and  the  Sanctuary's 
high  water  quality  are  especially 
vulnerable  to  oil  and  gas  activities  in  the 
area.  A  prohibition  on  oil  and  gas 
activities  within  the  Sanctuary 
boundary  would  help  protect  the 
Sanctuary's  resources  and  qualities.  A 
prohibition  on  mineral  activities  within 
the  Sanctuary  is  necessary  to  protect 
Sanctuary  resources  and  qualities, 
consistent  with  the  prohibition  on 
drilling  into,  dredging  or  otherwise 
altering  the  seabed  discussed  below. 

The  second  activity  prohibited  is  the 
removal  of,  injury  to.  or  possession  of 
coral  or  live  rock.  The  intent  of  this 
prohibition  is  to  conserve  the  coral 


reefs,  to  protect  the  biodiversity  of  the 
Sanctuary,  to  protect  the  habitats  of 
commercially  and  ecologically 
important  species,  and  to  preserve  the 
natural  functional  aspects  of  the 
ecosystem. 

The  third  activity  prohibited  is  the 
alteration  of,  or  construction  on  the 
seabed.  This  prohibition  includes  the 
use  of  propeller  wash  deflectors.  The 
intent  of  this  prohibition  is  to  protect 
the  resources  of  the  Sanctuary,  such  as 
seagrasses,  from  the  harmful  effects  of 
activities  such  as.  but  not  limited  to, 
treasure  hunting,  drilling  into  the 
seabed,  mining,  ocean  mineral 
extraction,  and  dumping  of  dredge 
spoils. 

The  fourth  activity  prohibited  is  the 
discharging  or  depositing  of  materials  or 
other  matter.  The  intent  of  this 
prohibition  is  to  protect  the  Sanctuary 
resources  and  qualities  against  the 
harmful  effects  of  land  based  and  vessel 
source  pollution,  to  reduce  and  prevent 
contamination  by  marine  debris  and 
related  impacts  associated  with 
pollution  of  the  marine  environment  of 
the  Sanctuary. 

The  fifth  activity  prohibited  is  the 
operation  of:  (1)  A  tank  vessel  or  a 
vessel  greater  than  50  meters  in 
registered  length  in  an  area  to  be 
avoided  (ATBA);  or  (2)  any  vessel  in  a 
manner  that  is  either  dangerous  to 
people  or  harms  Sanctuary  resources. 
The  boundary  coordinates  for  the 
ATBAs  are  listed  in  Appendix  VII  to 
part  929.  The  prohibition  is  designed  to 
prevent  vessel  groundings  on  the  coral 
reef,  and  thus  to  minimize  the  risk  of 
extensive  physical  damage,  spills  and 
associated,  possibly  irreparable,  injury 
to  Sanctuary  resources  likely  to  result 
from  a  grounding  of  a  large  vessel  and 
tank  vessel.  This  prohibition  further  is 
intended  to  prevent  injury  to  Sanctuary 
resources,  prevent  injury  to  humans 
(e.g.,  divers  and  swimmers),  and  to 
reduce  shoreline  erosion. 

The  sixth  activity  prohibited  is  diving 
without  a  red  and  white  "divers  down" 
flag  or  a  blue  and  white  "alpha"  Hag  in 
Federal  waters.  The  intent  of  this 
prohibition  is  to  prevent  injury  to 
humans  and  thereby  facilitate  safe, 
multiple  use  of  the  Sanctuary. 

The  seventh  activity  prohibited  is  the 
release  of  exotic  species.  Exotic  species 
can  permanently  alter  an  ecosystem  by 
out  competing  indigenous  species, 
preying  on  indigenous  species,  etc.  The 
intent  of  this  prohibition  is  to  prevent 
injury  to  Sanctuary  resources,  to  protect 
the  biodiversity  of  the  Sanctuary,  and  to 
preserve  the  natural  functional  aspects 
of  the  ecosystem. 

The  eighth  activity  prohibited  is  the 
tampering  with  official  signs  or  marj(ers 


or  navigational  aids.  The  intent  of  this 
prohibition  is  to  prevent  injury  to 
Sanctuary  resources,  primarily  corals 
and  seagrasses,  and  to  prevent  injury  to 
humans. 

The  ninth  activity  prohibited  is  the 
removing  or  injuring  Sanctuary 
historical  resources.  Submerged 
historical  resources  constitute 
important,  irreplaceable,  pubhc 
resources  of  the  Sanctuary  because  they 
contain  important  information  about 
human  history  and  culture.  This 
prohibition  is  designed  to  protect  these 
resources  so  that  they  may  be 
researched,  and  information  about  their 
contents  and  type  made  available  for  the 
benefit  of  the  public.  This  prohibition 
does  not  apply  to  accidental  moving, 
possession,  or  injury  during  normal 
fishing  operations. 

The  tenth  activity  prohibited  is  taking 
or  possessing  protected  wildlife.  The 
Sanctuary  is  an  important  staging  area, 
breeding  area,  and  feeding  area  for  a 
variety  of  wildlife,  including  a  number 
of  endangered  and  threatened  species. 
The  intent  of  this  prohibition  is  to 
protect  Sanctuary  resoiures  and 
endangered  and/or  threatened  species. 

The  eleventh  activity  prohibited  is  the 
possession  or  use  of  explosives  and 
electrical  discharges.  The  intent  of  this 
prohibition  is  to  prevent  injury  to 
Sanctuary  resources  or  to  humans. 

The  twelfth  activity  prohibited  is 
interfering  with  law  enforcement 
officers.  The  intent  of  this  prohibition  is 
to  prevent  the  obstruction  of  justice. 

Section  929.5(b)  regulates  the  taking 
or  landing  of  marine  life  species,  in 
accordance  with  the  Marine  Life  rule  of 
the  Florida  Administrative  Code 
reproduced  in  Appendix  VIII  to  this 
p£u1.  The  intent  of  this  regulation  is  to 
protect  Sanctuary  resources  and 
biodiversity  by  adopting  relevant 
portions  of  the  Florida  Marine  Life  rule 
as  a  uniform  regulation  to  be  appUed 
throughout  the  (federal  and  state)  waters 
of  the  Sanctuary. 

Section  929.6  establishes  five  types  of 
water  use  zones  vdthin  the  Sanctuary, 
the  prohibitions  applicable  to  uses 
within  such  zones,  and  the  regulations 
governing  access  to,  and  use  of.  the 
resources  of  such  zones.  The  five  zone 
types  are:  Existing  Management  Areas; 
Wildlife  Management  Areas;  Sanctuary 
Preservation  Areas;  Replenishment 
Reserves  and  Special  Use  Areas.  The 
proposed  location  of  these  zones  is 
specified  in  Appendices  II.  III.  IV,  V  and 
Vl  to  this  part,  respectively, 
corresponding  to  the  five  zone  types 
stated  above.  The  intent  of  the  zoning 
regulations  is  to  protect  Sanctuary 
resources  and  biodiversity,  and  provide 
for  effective  management  and 


facilitation  of  multiple,  compatible  uses, 
consistent  with  the  purposes  of  the 
Sanctuary  designation. 

Section  929.6(a)  provides  that  the 
regulations  applicable  to  the  conduct  of 
activities  within  any  of  the  five  types  of 
Sanctuary  zones  are  in  addition  to  the 
general  prohibitions  set  forth  in 
paragraphs  (a)  and  (b)  of  §  929.5. 
Activities  conducted  in  those  areas  of 
the  Sanctuary  that  are  located  in  two  or 
more  overlapping  zones  shall  be 
concurrently  subject  to  the  regulations 
applicable  to  each  such  overlapping 
zone. 

Section  929.6  identifies  certain 
Existing  Management  Areas  which  are 
listed  in  Appendix  II  to  part  929. 
Existing  Management  Areas  are  existing 
Federal,  State  or  local  resource 
management  areas  subject  to  the 
continuing  management  and  control  of 
another  agency,  notwithstanding  the 
exercise  of  concurrent  authority  by  the 
Assistant  Administrator  in  accordance 
with  this  part.  To  the  extent  possible, 
consistent  with  the  purposes  for  which 
the  Sanctuary  was  designated,  the 
regulations  applicable  to  Existing 
Management  Areas  shall  be  applied  in 
a  manner  that  is  compatible  with  such 
existing  management  authorities. 
Identification  of  the  Key  Largo  and  Looe 
Key  Existing  Management  Areas 
constitutes  recognition  of  these  areas  as 
pre-existing  National  Marine 
Sanctuaries  that  were  subject  to  the 
management  and  control  of  the 
Assistant  Administrator  prior  to 
Sanctuary  designation,  and  for  which 
continuing  regulation  as  Existing 
Management  Areas  will  serve  to 
maintain,  to  the  extent  possible,  a  level 
of  management  and  control  of  uses  in 
such  areas  that  is  at  least  as  protective 
of  Sanctuary  resources  and  qualities  as 
that  provided  by  their  former  status  as 
discrete  National  Marine  Sanctuaries. 

Section  929.6(b)(2)  further  prohibits 
the  operation  of  personal  watercraft, 
airboats  or  water  skiing  within  the  Great 
White  Heron  or  Key  West  National 
Wildlife  Existing  Management  Areas. 
The  intent  of  this  prohibition  is  to 
protect  Sanctuary  resources  and 
qualities  through  coordination  with  the 
U.S.  Fish  and  Wildlife  Service  in  a 
maruier  that  recognizes  and 
complements  the  existing  management 
of  these  areas  as  components  of  the 
National  Wildlife  Rehige  System. 

Section  929.6(c)  sets  forth  the  rules 
governing  access  to,  and  use  of,  the 
Wildlife  Management  Areas  described 
in  Appendix  III  to  part  929.  Specifically, 
access  and  use  restrictions  may  include 
the  designation  of  any  such  zones  as  an 
"idle/no-wake  speed",  a  "no  motor"  or 
a  "no  access  buffer"  areas.  The  Director 


or  designee,  in  cooperation  with  other 
Federal,  State,  or  local  resource 
management  authorities,  as  appropriate, 
shall  effect  such  designation  by  posting 
official  signs  conspicuously,  using 
mounting  posts,  buoys,  or  other  means 
according  to  location  and  purpose,  at 
appropriate  intervals  and  locations.  The 
intent  of  these  rules  is  to  protect 
Sanctuary  wildlife  resources  from  injury 
or  harmful  disturbance  within  sensitive 
areas  and  habitats  of  the  Sanctuary. 

Section  929.6(d)  sets  forth 
prohibitions  appUcable  to  activities 
conducted  within  Sanctuary 
Preservation  Areas  and  Replenishment 
Reserves.  Specific  prohibitions  include 
possessing,  harvesting  or  otherwise 
injuring  any  coral,  marine  invertebrate, 
fish,  bottom  formation,  algae,  seagrass  or 
other  living  or  dead  organism  in  such 
areas;  fishing  by  any  means;  touching 
living  or  dead  coral,  including  but  not 
limited  to  standing  on  a  Uving  or  dead 
coral  formation;  placing  anchors  so  as  to 
touch  living  or  dead  coral  or  any  sessile 
organism.  Vessels  shall  use  mooring 
buoys  or  anchoring  areas  when  such 
facilities  or  areas  have  been  designated 
and  are  available. 

Section  929.6(d)  further  provides  that 
the  Director  or  designee  may  impose  a 
limited  access  designation,  or  temporary 
area  closure,  within  any  Sanctuary 
Preservation  Area  if  the  Director 
determines  that  such  action  is 
reasonably  necessary  to  allow  for 
recovery  of  the  living  resources  of  such 
area  bom  the  adverse,  cumulative 
effects  of  concentrated  use. 

The  intent  of  the  establishment  of, 
and  regulation  of  uses  within,  the 
Sanctuary  Preservation  Areas  is  to  avoid 
concentrations  of  uses  that  could  result 
in  significant  declines  in  species 
populations  or  habitat,  to  reduce 
conflicts  between  uses,  to  protect  areas 
that  are  critical  for  sustaining  important 
marine  species  or  habitats,  or  to  provide 
opportunities  for  scientific  research. 
The  intent  of  the  establishment  of.  and 
iregulation  of  uses  within,  the 
Replenishment  Reserves  is  to  minimize 
human  influences,  to  provide  natural 
spawning,  nursery,  and  permanent 
residence  areas  for  the  replenishment 
and  genetic  protection  of  marine  life, 
and  also  to  protect  and  preserve  natural 
assemblages  of  habitats  and  species 
within  areas  representing  a  broad 
diversity  of  resources  and  habitats 
foimd  within  the  Sanctuary. 

Section  929.6(e)  establishes 
procedures  and  criteria  pursuant  to 
which  the  Director  or  designee  may  set 
aside  discrete  areas  of  the  Sanctuary  as 
Special  Use  Areas,  and  designate  such 
areas  as  "recovery  areas",  "restoration 
areas",  "research  only  areas"  or 
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"facilitated  use  areas",  as  appropriate, 
to  protect  the  Sanctuary  resources  and 
qualities  and  allow  for  multiple, 
compatible  uses  within  the  Sanctuary. 
Section  929.6(e)  further  provides  criteria 
pursuant  to  which  the  Director  or 
designee  may  issue  an  emergency  notice 
modifying  the  number,  location  or 
designation  applicable  to  Special  Use 
Areas  if  the  Director  of  designee 
determines  that  such  immediate  action 
is  reasonably  necessary  to  prevent 
significant  injury  to  Sanctuary  resources 
or  to  initiate  restoration  or  research 
activities  where,  due  to  emergency  or 
unforseen  circumstances,  delay  would 
impair  the  ability  of  such  activities  to 
succeed. 

Section  929.7  authorizes  the 
regulation,  including  prohibition,  on  an 
immediate,  temporary  basis  of  any 
activity  where  necessary  to  prevent  or 
minimize  the  destruction  of.  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury. 

Section  929.8  sets  forth  the  maximum 
statutory  civil  penalty  for  violating  the 
NMSA,  the  regulations  or  any  permit 
issued  pursuant  thereto — $100,000. 
Each  such  violatioo  shall  be  subject  to 
forfeiture  of  property  or  Sanctuary 
resources  seized  in  accordance  with 
section  307  of  the  NMSA.  Each  day  of 
a  continuing  violation  constitutes  a 
separate  violation. 

Section  929.9  repeats  the  provision  in 
Section  312  of  the  NMSA  that  any 
person  who  destroys,  causes  the  loss  of, 
or  injures  any  Sanctuary  resource  is 
Uable  to  the  United  States  for  response 
costs,  damages  and  interest  resulting 
from  such  destruction,  loss  or  injury, 
and  any  vessel  used  to  destroy,  cause 
the  loss  of,  or  injure  any  Sanctuary 
resource  is  liable  in  rem  to  the  United 
States  for  response  costs,  damages  and 
interest  resulting  from  destniction.  loss 
or  injury.  The  purpose  of  these  sections 
is  to  notify  the  public  of  the  liability  for 
violating  a  Sanctuary  regulation,  a 
permit  issued  pursuant  thereto  or  the 
NMSA. 

Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at 
15  CFR  part  904. 

Section  929.10  sets  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  permit  to  conduct  a 
prohibited  activity  and  the  criteria 
governing  the  issuance,  denial, 
amendment,  suspension  and  revocation 
of  such  permits.  A  permit  may  be  issued 
by  the  Director  or  designee  if  he  or  she 


finds  that  the  activity  will  have  only 
negligible  short-term  adverse  effects  on 
Sanctuary  resources  and  qualities  and 
will:  further  research  or  monitoring 
related  to  Sanctuary  resources  and 
qualities:  further  the  educational, 
natural  or  historical  resource  value  of 
the  Sanctuary:  further  salvage  or 
recovery  operations  in  or  near  the 
Sanctuary  in  connection  with  a  recent 
air  or  marine  casualty:  or  assist  in 
managing  the  Sanctuary.  For  activities 
proposed  to  be  conducted  within 
Replenisment  Reserves  or  Sanctuary 
Preservation  Areas,  the  Director  or 
designee  shall  further  find  that  such 
activities  will  further  and  are  consistent 
with  the  purposes  for  which  such  zone 
was  established.  In  deciding  whether  to 
issue  a  permit,  the  Director  or  designee 
is  required  to  consider  such  factors  as 
the  professional  qualifications  and 
financial  ability  of  the  applicant  as 
related  to  the  proposed  activity:  the 
duration  of  the  activity  and  the  duration 
of  its  effects:  the  appropriateness  of  the 
methods  and  procedures  proposed  by 
the  applicant  for  the  conduct  of  the 
activity;  the  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities;  the 
indirect,  secondary  or  cumulative 
effects  of  the  activity:  and  the  end  value 
of  the  activity.  In  addition,  the  Director 
or  designee  is  authorized  to  consider 
any  other  factors  -she  or  he  deems 
appropriate. 

Section  929.11  sets  forth  the 
application  procedures  and  issuance 
criteria  for  National  Marine  Sanctuary 
Historical  Resources  permits  to  conduct 
specific  research  activities  involving  the 
exploration  for.  recovery  of.  or  transfer 
of  historical  Sanctuary  resources 
specified  under  §929.11  and  otherwise 
prohibited  by  the  regulations.  A  permit 
may  be  issued  by  the  Director  or 
designee  at  his  or  her  discretion  in 
accordance  with  the  requirements  of 
§929.11  and  consistent  with  the 
Programmatic  Agreement  Among 
NOAA.  the  Advisory  Council  on 
Historic  Preservation,  and  the  State  of 
Florida  on  Submerged  Cultural 
Resources  (hereinafter  SCR  Agreement). 
Recovery  of  historical  resources  will 
only  be  permitted  when  developed  in 
conjunction  with  research  to  preserve 
the  historic  information  for  public  use. 
Intrusive  research  and/or  recovery  will 
be  based  upon  a  balancing  of  factors  and 
criteria  to  determine  whether  the  goals 
of  preservation,  research,  education,  and 
public  access  are  better  served  by 
permitting  this  type  of  activity  as 
opposed  to  leaving  the  historic 
resources  in  place. 

Section  929.12  sets  forth  criteria 
governing  the  issuance  of  Special  Use 


permits  to  conduct  concession-type, 
commercial  activities  within  the 
Sanctuary.  In  accordance  with  the 
provisions  of  Section  310  of  the  NMSA, 
the  Director  or  designee  may  require  a 
Special  Use  pwrmit  for  any  such  activity 
if  be  or  she  determines  such 
authorization  is  necessary  to  establish 
conditions  of  access  to  and  use  of  any 
Sanctuary  resource,  or  to  promote 
public  use  and  understanding  of  any 
Sanctuary  resource.  No  special  use 
permit  may  be  issued  unless  the  activity 
is  compatible  with  the  purposes  for 
which  the  Sanctuary  was  designated 
and  can  be  conducted  in  a  manner  that 
does  not  destroy,  cause  the  loss  of,  or 
injure  any  Sanctuary  resource. 

Applicants  for  Special  Use  permits 
are  required  to  follow  the  same 
procedures  specified  for  National 
Marine  Sanctuary  permits  in  §  929.10 
(d)  through  (g). 

All  National  Marine  Sanctuary, 
National  Marine  Sanctuary  Historical 
Resources,  or  Special  Use  permits  are 
subject  to  the  general  permit  conditions 
specified  in  §  929.10(h).  With  respect  to 
any  such  permit,  the  Director  or 
designee,  at  his  or  her  discretion,  also 
may  impose  special  permit  conditions 
in  accordance  with  §929.10(i). 

Section  929.13  provides  that  any 
person  conducting  research  in  the 
Sanctuary,  including  such  research  not 
involving  prohibited  activities,  may 
voluntarily  register  with  the  appropriate 
Sanctuary  field  office.  Upon 
registration,  the  Sanctuary  office  will 
issue  a  research  flag  to  be  used  while 
conducting  research  within  the 
Sanctuary.  Copies  of  research  results, 
abstracts,  and  reports  may  be  submitted 
to  the  Sanctuary  field  office  to  be 
retained  for  Sanctuary  management 
purposes,  public  observation,  and  peer 
review. 

Section  929.14  sets  forth  procedures 
for  requesting  certification  of  leases, 
permits,  licenses,  approvals,  other 
authorizations  or  rights  in  existence  on 
the  date  of  Sanctuary  designation 
authorizing  the  conduct  of  an  otherwise 
prohibited  activity.  Notwithstanding  the 
prohibitions  under  paragraph  (a)  of 
§  929.5  or  §  929.6,  a  person  may  conduct 
any  activity  specifically  authorized  by  a 
valid  lease,  permit,  license,  approval  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  State,  or 
local  authority  of  competent 
jurisdiction,  or  by  any  valid  right  of 
subsistence  use  or  access  in  existence 
on  the  effective  date  of  Sanctuary 
designation,  provided  that  the  holder  of 
such  authorization  or  right  complies 
with  the  requirements  of  §  929.14  [e.g., 
notifies  the  Director  or  designee  of  the 


existence  of,  requests  certification  of, 
and  provides  requested  information 
regarding  such  authorization  or  right) 
and  complies  with  any  terms  and 
conditions  on  the  exercise  of  such 
authorization  or  right  imposed  by  the 
Director  or  designee  as  she  or  he  deems 
reasonably  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

Section  929.14  allows  the  holder  90 
days  from  the  effective  date  of  the 
proposed  Sanctuary  regulations  in  part 
929  to  request  certification.  The  holder 
is  allowed  to  conduct  the  activity 
without  being  in  violation  of  paragraph 
(a)  of  §929.5  or  929.6  pending  final 
agency  action  on  his  or  her  certification 
request,  provided  the  holder  has 
complied  with  all  requirements  of 
§929.14. 

Section  929.14  also  allows  the 
Director  or  designee  to  request 
additional  information  from  the  holder 
and  to  seek  the  views  of  other  persons. 

As  a  condition  of  certification,  the 
Director  or  designee  will  impose  such 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  approval  or 
other  authorization  or  right  as  she  or  he 
deems  reasonably  necessary  to  achieve 
the  purposes  for  which  the  Sanctuary 
was  designated.  This  is  consistent  with 
the  Secretary's  authority  under  Section 
304(c)(2)  of  the  NMSA.  (Section  929.14 
has  no  application  to  mineral  or 
hydrocarbon  activities  as  there  is  no 
existing  lease,  permit,  license,  approval, 
other  authorization  or  right  for  any  of 
these  activities  within  the  Sanctuary). 

The  holder  may  appeal  any  action 
conditioning,  amending,  suspending  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§929.16. 

Any  amendment,  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  designation  of  a  lease, 
permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  §  929.15. 

Section  929.15  provides,  consistent 
with  paragraph  (f)  of  §  929.5,  that 
notwithstanding  the  prohibitions  under 
paragraph  (a)  of  §  929.5  or  §  929.6,  a 
person  may  conduct  any  activity 
specifically  authorized  by  any  valid 
lease,  permit,  license,  approval,  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal,  State,  or  local  authority  of 
competent  jurisdiction,  provided  that 
the  applicant  notifies  the  Director  or 
designee  of  the  application  for  such 
authorization  within  15  days  of  the  date 
of  filing  of  the  application  or  of  the 
efffective  date  of  the  proposed 
Sanctuary  regulations,  whichever  is 
later,  that  the  applicant  is  in  compliance 


with  the  other  provisions  in  §929.15, 
that  the  Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  that  the  apphcant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
reasonably  necessary  to  protect 
Sanctuary  resources  and  qualities. 

Section  929.15  allows  the  Director  or 
designee  to  request  additional 
information  from  the  applicant  and  to 
seek  the  views  of  other  persons. 

An  application  or  an  amendment  to, 
an  extension  of,  or  a  renewal  of  an 
authorization  is  also  subject  to  the 
provisions  of  §929.15. 

The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §929.16. 

Section  929.16  sets  forth  the 
procedures  for  appealing  to  the 
Assistant  Administrator  or  designee 
actions  of  the  Director  or  designee  with 
respect  to:  (1)  the  granting,  denial, 
conditioning,  amendment,  suspension 
or  revocation  of  a  National  Marine 
Sanciuary  permit  under  §  929.10,  a 
National  Marine  Sanctuary  Historical 
Resources  permit  under  §  929.11,  or  a 
Special  Use  permit  under  §929.12  or 
Section  310  of  the  NMSA;  (2)  the 
conditioning,  amendment,  suspension, 
or  revocation  of  a  certification  under 
§  92P.14;  or  (3)  the  objection  to  issuance 
or  the  imposition  of  terms  and 
conditions  under  §929.15. 

Prior  to  conditioning  the  exercise  of 
existing  leases,  permits,  licenses, 
approvals,  other  authorizations  or  rights 
or  conditioning  or  objecting  to  proposed 
authorizations  NOAA  intends  to  consult 
with  relevant  issuing  agencies  as  well  as 
owTiers,  holders  or  applicants. 

V.  Miscellaneous  Rulemaking 
Requirements 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

Section  304  of  the  MPRSA  requires 
the  Secretary  to  submit  to  the 
Committee  on  Merchant  Marine  and 
Fisheries  of  the  House  of 
Representatives  and  the  Committee  on 
Commerce,  Science,  and  Transportation 
of  the  Senate,  on  the  same  day  as  this 
notice  is  published,  the  proposed  terms 
of  the  designation,  tlie  proposed 
regulations,  a  draft  environmental 
impact  statement,  and  a  draft 
management  plan  detailing  the 
proposed  goals  and  objectives, 
management  responsibilities,  research 
activities,  interpretive  and  educational 
programs,  and  enforcement  and 


surveillance  activities,  for  the  area.  In 
accordance  with  Section  304,  the 
required  documents  are  being  submitted 
to  the  specified  Congressional 
Committees. 

Executive  Order  12866 

Under  Executive  Order  12866,  if  the 
proposed  regulations  are  "significant" 
as  defined  in  section  3(f)  (1),  (2),  (3)  or 
(4)  of  the  Order,  an  assessment  of  the 
potential  costs  and  benefits  of  the 
regulatory  action  must  be  prepared  and 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA)  of  OMB. 
The  Administration  of  NOAA  has 
determined  that  the  proposed 
regulations  are  significant.  The  required 
assessment  has  been  prepared  and 
submitted  to  OIRA. 

Regulatory  Flexibility  Act 

The  regulations  proposed  in  this 
notice  would  allow  all  activities  to  be 
conducted  in  the  Sanctuary  other  than 
those  activities  that  are  specifically 
prohibited.  The  procedures  proposed  in 
these  regulations  for  applying  for 
National  Marine  Sanctuary  permits  to 
conduct  otherwise  prohibited  activities, 
for  requesting  certifications  for  pre- 
existing leases,  licenses,  permits, 
approvals,  other  authorizations  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  leases,  licenses, 
permits,  approvals,  or  other 
authorizations  to  conduct  a  prohibited 
activity  would  all  act  to  lessen  any 
adverse  economic  effect  on  small 
entities.  The  proposed  regulations,  in 
total,  if  adopted  in  final  form  as 
proposed,  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  the  General  Counsel  of  the 
Department  of  Commerce  has  so 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  .Small  Business 
Administration.  As  a  result,  an  initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 

PaperH'ork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511).  The  collection  of  information 
requirement  applies  to  persons  seeking 
permits  to  conduct  otherwise  prohibited 
activities  and  is  necessary  to  determine 
whether  the  proposed  activities  are 
consistent  with  the  management  goals 
for  the  Sanctuary.  The  collection  of 
information  requirement  contained  in 
the  proposed  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
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Papen*ork  Reduction  Act.  The  pubhc 
reporting  burden  per  respondent  for  the 
collection  of  information  contained  in 
this  rule  is  estimated  to  average  1.65 
hours  annually.  This  estimate  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
from  the  public  on  the  collection  of 
information  requirement  are  .specifically 
invited  and  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  EX:  20503  (Attn: 
Desk  Officer  for  NOAA);  and  to  Richard 
Roberts.  Room  724.  6010  Executive 
Boulevard.  Rockville.  MD  :.0852. 

Executive  Order  12612 

A  Federalism  Assessment  (FA)  was 
prepared  for  the  proposed  designation 
document,  draft  management  plan,  and 
proposed  implementing  regulations. 
The  FA  concluded  that  all  would  be 
fully  consistent  with  the  principles, 
criteria,  and  requirements  set  forth  in 
sections  2  through  5  of  Executive  Order 
12612.  Federalism  Considerations  in 
Policy  Formulation  and  Implementation 
(52  FR  41685).  Copies  of  the  FA  are 
available  upon  request  to  the  Office  of 
Ocean  and  Coastal  Resource 
Management  at  the  address  listed  in  the 
address  section  above. 

National  Environmental  Policy  Act 

In  accordance  with  Section  304(a)(2) 
of  the  Act  (16  U.S.C.  1434(a)(2)).  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(a)).  a  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  prepared  for  the  designation 
and  the  proposed  regulations.  As 
required  by  Section  304(a)(2).  the  DEIS 
includes  the  resource  assessment  report 
required  by  section  303(b)(3)  of  the  Act 
(16  U.S.C.  1433(b)(3)).  maps  depicting 
the  boundaries  of  the  designated  area, 
and  the  existing  and  potential  uses  and 
resources  of  the  area.  Copies  of  the  DEIS 
are  available  upon  request  to  the  Office 
of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  in  the 
address  section  above. 

Executive  Order  12630 

This  proposed  rule,  if  issued  in  final 
form  as  proposed,  would  not  have 
takings  implications  within  the  meaning 
of  Executive  Order  12630  because  it 
would  not  appear  to  have  an  effect  on 
private  property  sufficiently  severe  as 
effectively  to  deny  economically  viable 
use  of  any  distinct  legally  potential 
property  interest  to  its  owner  or  to  have 
the  effect  of,  or  result  in,  a  permanent 


or  temporary  physical  occupation, 
invasion,  or  deprivation.  While  the 
prohibition  on  the  exploration  for, 
development,  production  of  minerals 
and  hydrocarbons  from  the  Sanctuary 
might  have  a  takings  implication  if  it 
abrogated  an  existing  lease  for  Outer 
Continental  Shelf  (OCS)  tracts  within 
the  Sanctuary  or  an  approval  of  an 
exploration  or  development  and 
production  plan,  no  OCS  leases  have 
been  sold  for  tracts  within  the  Sanctuary 
and  no  exploration  or  production  and 
development  plans  have  been  filed  or 
approved. 

List  of  Subjects  in  15  CFR  Paris  929  and 
937 

Administrative  practice  and 
procedure.  Coastal  zone.  Marine 
resources.  Penalties.  Recreation  and 
recreation  areas,  Reporting  and 
recordkeeping  requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  March  13,  1995. 
Frank  W.  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above.  15  CFR  Chapter  IX  is  proposed 
to  be  amended  as  follows: 

SUBCHAPTER  B— OCEAN  AND  COASTAL 
RESOURCE  MANAGEMENT 

1.  Part  929  is  revised  to  read  as 
follows: 

PART  929 — FLORIDA  KEYS 
NATIONAL  MARINE  SANCTUARY 

Sec. 

929.1  Purpose. 

929.2  Boundary. 

929.3  Definitions. 

929.4  Allowed  activities. 

929.5  Prohibited  activities:  Sanctuary  wide. 

929.6  Additional  activity  regulations  by 
Sanctuary  zone. 

929.7  Emergency  regulations. 

929.8  Penalties 

929.9  Response  costs  and  datpages. 

929.10  National  Marine  Sanctuary  Permits: 
application  procedures  and  issuance 
criteria. 

929.11  National  Marine  Sanctuary 
Historical  Resources  Permits: 
exploration,  research/recovery,  research/ 
recovery/transfer,  application  procedures 
and  issuance  criteria. 

929.12  Special  Use  Permits. 

929.13  Sanctuary  registry:  research  notice. 

929.14  Certification  of  pre-existing  leases, 
licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

929.15  NotiHcation  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity. 

929.16  Appeals  of  administrative  action. 


Appendix  I  to  Part  929 — Florida  Keys 

National  Marine  Sanctuary  boundary 

coordinates 
Appendix  II  to  Part  929— Existing 

Management  Areas 
Appendix  111  to  Part  929— Wildlife 

Management  Areas 
Appendix  IV  to  Part  929 — Replenishment 

Reserves 
Appendix  V  to  Part  929 — Sanctuary 

Preservation  Areas 
Appendix  VI  to  Part  929 — Special  Use  Areas 
Appendix  VII  to  Part  929 — Coordinates  for 

the  Area  to  l>e  Avoided 
Apf>endix  VIII  to  Part  929 — Marine  Life  Rule 

Authority:  16  U.S.C.  1431  et  seq.:  Pub.  L. 
101-605.  104  Stat.  3090-3093. 

§929.1     Purpos*. 

The  purpose  of  the  regulations  in  this 
part  is  to  implement  the  comprehensive 
management  plan  for  the  Florida  Keys 
National  Marine  Sanctuary  by  regulating 
activities  affecting  the  resources  of  the 
Sanctuary  or  any  of  the  qualities,  values, 
or  purposes  for  which  the  Sanctuary  is 
designated,  in  order  to  protect,  preserve 
and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical,  and  aesthetic 
resources  and  qualities  of  the  area.  In 
particular,  the  regulations  in  this  part 
are  intended  to  protect,  restore,  and 
enhance  the  living  resources  of  the 
Sanctuary,  to  contribute  to  the 
maintenance  of  natural  assemblages  of 
living  resources  for  future  generations, 
to  provide  places  for  species  dependent 
on  such  living  resources  to  survive  and 
propagate,  to  facilitate  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection  all  public  and 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities,  to  reduce  conflicts 
between  such  compatible  uses,  and  to 
achieve  the  other  policies  and  purposes 
of  the  Florida  Keys  National  Meirine 
Sanctuary  and  Protection  Act  and  the 
National  Marine  Sanctuaries  Act. 

§  929.2    Boundary. 

The  Sanctuary  consists  of  all 
submerged  lands  and  waters  from  the 
mean  high  water  mark  to  the  boundary 
described  in  Appendix  I  to  this  part, 
with  the  exception  of  areas  within  the 
Dry  Tortugas  National  Park.  Appendix  I 
to  this  part  sets  forth  the  precise 
Sanctuary  boundary  established  by  the 
Florida  Keys  National  Marine  Sanctuary 
and  Protection  Act.  (See  FKNMSPA 
section  5  (b)(2)). 

$929.3    Definitions. 

(a)  The  following  definitions  apply  to 
this  part: 

Acts  means  the  Florida  Keys  National 
Marine  Sanctuary  and  Protection  Act.  as 
amended.  (FKNMSPA)  (Pub.  L.  101- 
605, 104  Stat.  3090-3093).  and  the 


National  Marine  Sanctuaries  Act 
(NMSA),  also  known  as  Title  III  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act,  as  amended,  (MPRSA) 
(16  U.S.C.  1431  etseq.). 

Adverse  effect  means  any  factor,  force, 
or  action  that  would  independently  or 
cumulatively  damage,  diminish, 
degrade,  impair,  destroy,  or  otherwise 
harm  any  Sanctuary  resource,  as  defined 
in  section  302(8)  of  the  NMSA  (16 
U.S.C.  1432(8))  and  in  this  §  929.3,  or 
any  of  the  qualities,  values,  or  purposes 
for  which  the  Sanctuarj'  is  designated. 

Airboat  means  a  vessel  operated  by 
means  of  a  motor  driven  propeller  that 
pushes  air  for  momentum. 

Area  to  be  avoided  means  the  area 
decribed  in  which  vessel  operations  are 
prohibited  pursuant  to  section  6(a)(1)  of 
the  FKNMSPA  (see  §  929.5(a)(1)). 
Appendix  VII  to  this  part  sets  forth  the 
geographic  coordinates  of  the  area  to  be 
avoided,  including  any  modifications 
thereto  made  in  accordance  with  section 
6(a)(3)  of  the  FKNMSPA. 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Ocean  Service. 

Director  means  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 

Existing  Management  Area  means  a 
portion  of  the  Sanctuary  that  is  vkrithin 
an  existing  resource  management  area 
established  by  NOAA  or  by  another 
Federal,  State,  or  local  authority  of 
competent  jurisdiction  within  ihe 
Sanctuary  and  that  is  identified  in 
Appendix  II  to  this  Part. 

Exotic  species  means  a  species  of 
plant,  invertebrate,  fish,  amphibian, 
reptile  or  mammal  whose  natural 
zoogeographic  range  would  not  have 
included  the  waters  of  the  Atlantic 
Ocean,  Caribbean,  or  Gulf  of  Mexico 
without  passive  or  active  introduction 
to  such  area  through  anthropogenic 
means. 

Federal  Project  means  any  water 
resources  development  project 
conducted  by  the  U.S.  Army  Corps  of 
Engineers  or  operating  under  a  permit  or 
other  authorization  issued  by  the  Corps 
of  Engineers  and  authorized  by  Federal 
law. 

Fish  means  finfish,  moUusks, 
crustaceans,  and  all  other  forms  of 
marine  animal  and  plant  fife  other  than 
marine  mammals,  and  birds. 

Fishing  means: 

(l)(i)  The  catching,  taking,  or 
harvesting  of  fish; 

(ii)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(iii)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 


(iv)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraphs  (l)(i)  through 
(iii)  of  this  definition. 

(2)  Such  term  does  not  include  any 
scientific  research  activity  which  is 
conducted  by  a  scientific  research 
vessel. 

Historical  resource  means  any 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  contextual 
information,  structures,  districts,  and 
objects  significantly  associated  with  or 
representative  of  earlier  people, 
cultures,  and  human  activities  and 
events.  Historical  resources  include 
"submerged  cultural  resources",  and 
also  include  "historical  properties",  as 
defined  in  the  National  Historic 
Preservation  Act,  as  amended,  and 
implementing  regulations,  as  amended. 

Idle/no-wake  speed  means  a  speed  at 
which  a  boat  is  operated  that  is  no 
greater  than  4  knots  and  does  not 
produce  a  wake. 

Injure  means  to  change  adversely, 
either  in  the  long  or  short  term,  a 
chemical,  biological,  or  physical 
attribute  of,  or  the  viability  of.  To 
"injure"  therefore  includes,  but  is  not 
limited  to,  to  cause  the  loss  of  and  to 
destroy. 

Live  rock  means  any  living  marine 
organism  or  an  assemblage  thereof 
attached  to  a  hard  substrate  (including 
dead  coral  or  rock).  For  example,  such 
living  marine  organisms  associated  with 
hard  bottoms,  banks,  reefs,  and  live  rock 
may  include,  but  are  not  limited  to:  sea 
anemones  (Phylum  CNIDARIA:  Class 
Anthozoa:  Order  Actinaria);  sponges 
(Phylum  PORIFERA);  tube  worms 
(Phylum  ANNELIDA),  including  fan 
worms,  feather  duster  worms,  and 
Christmas  tree  worms;  bryozoans 
(Phylum  BRYOZOA);  sea  squirts 
(Phylum  CHORDATA);  and  marine 
algae,  including  Mermaid's  fan  and  cups 
(Udotea  spp.),  corraline  algae,  green 
feather,  green  grape  algae  (Caulefpa 
spp.)  and  watercress  (Halimeda  spp.). 
Individual  mollusk  shells  (scallops, 
clams,  oysters,  etc.)  are  not  intended  to 
be  included  in  the  definition  as  hard 
substrate. 

Marine  Life  Species  means  any 
species  of  fish,  invertebrate,  or  plant 
included  in  sections  (2),  (3),  or  (4)  of 
Rule  46-42.001,  Florida  Administrative 
Code,  set  forth  in  Appendix  Vm  to  this 
part. 

Mineral  means  clay,  stone,  sand, 
gravel,  metalliferous  ore, 
nonmetalliferous  ore,  or  any  other  non- 
living solid  material  or  other  non-living 
solid  matter  of  commercial  value. 

Person  means  any  private  individual, 
partnership,  corporation,  or  other  entity; 


or  any  officer,  employee,  agent, 
department,  agency,  or  instrumentality 
of  the  Federal  Government  or  of  any 
State,  regional,  or  local  unit  of 
government,  or  of  any  foreign 
govenunent. 

Personal  watercraft  means  any  jet  and 
air-powered  watercraft  operated  by 
standing,  sitting,  or  kneeling  on  or 
behind  the  vessel,  in  contrast  to  a 
conventional  boat,  where  the  op>erator 
stands  or  sits  inside  the  vessel,  and  that 
uses  a  two-cycle  inboard  engine  to 
power  a  water  jet  pump  for  propulsion, 
instead  of  a  propeller  as  in  a 
conventional  boat. 

Prop-dredging  means  the  use  of  a 
vessel  s  propulsion  wash  to  dredge  or 
otherwise  alter  the  seabed  of  the 
Sanctuary,  excluding  disturbance  to 
bottom  sediments  resulting  from  normal 
vessel  propulsion.  Prop-dredging 
includes,  but  is  not  limited  to,  the  use 
of  propulsion  wash  deflectors  or  similar 
means  of  dredging  or  otherwise  altering 
the  seabed  of  the  Sanctuary. 

Prop-scarring  means  the  injury  to 
seagrasses  or  other  immobile  organisms 
attached  to  the  seabed  of  the  Sanctuary 
caused  by  operation  of  a  vessel  in  a 
maimer  that  allows  its  propeller  or  other 
miming  gear,  or  any  part  thereof,  to 
cause  such  injury,  excluding  minor 
disturbances  to  bottom  sediments  or 
seagrass  blades  resulting  from  normal 
vessel  propulsion. 

Replenishment  Reserve  means  a 
Sanctuary  zone  encompassing  an  area  of 
contiguous,  diverse  habitats,  within 
which  uses  are  subject  to  conditions, 
restrictions  and  prohibitions,  including 
public  access  restrictions,  intended  to 
minimize  human  influences,  to  provide 
natural  spawning,  nursery,  and 
permanent  residence  areas  for  the 
replenishment  and  genetic  protection  of 
marine  life,  and  also  to  protect  and 
preserve  natural  assemblages  of  habitats 
and  species  within  areas  representing  a 
broad  diversity  of  resources  and  habitats 
found  within  the  Sanctuary. 

Sanctuary  means  the  Florida  Keys 
National  Marine  Sanctuary. 

Sanctuary  Preservation  Area  means  a 
Sanctuary  zone  encompassing  a 
discrete,  biologiqally  important  area, 
within  which  uses  are  subject  to 
conditions,  restrictions  and 
prohibitions,  including  public  access 
restrictions,  to  avoid  concentrations  of 
uses  that  could  result  in  significant 
declines  in  species  populations  or 
habitat,  to  reduce  conflicts  between 
uses,  to  protect  areas  that  are  critical  for 
sustaining  important  marine  species  or 
habitats,  or  to  provide  opportunities  for 
scientific  research. 

Sanctuary  quality  means  any  of  those 
ambient  conditions,  physical-chemical 
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characteristics  and  natural  processes, 
the  maintenance  of  which  is  essential  to 
the  ecological  health  of  the  Sanctuary, 
including,  but  not  limited  to,  water 
quality,  sediment  quality  and  air 
quahty. 

Sanctuary  resource  means  any  living 
or  non-living  resource  that  contributes 
to  the  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  aesthetic  value  of  the 
Sanctuary,  including,  but  not  limited  to, 
the  seabed  and  substratum,  bottom 
formations,  hard  and  soft  corals  and 
coralline  structures,  algae, 
phytoplankton,  seagrasses,  mangroves 
and  odier  marine  plants,  zooplankton, 
marine  invertebrates,  fish,  marine 
amphibians  and  reptiles,  marine 
mammals,  sea  birds,  and  other  marine 
wildlife  and  their  habitats,  and 
historical  resources. 

Sanctuary  wildlife  means  any  species 
of  fauna,  including  avifauna,  that 
occupy  or'utilize  the  submerged 
resources  of  the  Sanctuary  as  nursery 
areas,  feeding  grounds,  nesting  sites, 
shelter,  or  other  habitat  during  any 
portion  of  their  life  cycles. 

Seagrass  means  any  species  of  marine 
angiosperms  (flowering  plants)  that 
inhabit  portions  of  the  seabed  in  the 
Sanctuary.  Those  species  include,  but 
are  not  limited  to:  Thalassia  testudinum 
(turtle  grass);  Syringodium  filiforme 
(manatee  grass):  Halodule  wrightii 
(shoal  grass);  HalophUa  decipiens,  H. 
engelmannii.  H.  jobnsonii;  and  Ruppia 
mahtima. 

Taking  means: 

(1)(i)  For  any  marine  mammal,  sea 
turtle  or  seabird  listed  as  either 
endangered  or  threatened  pursuant  to 
the  Endangered  Species  Act.  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  collect  or  injure,  or  to 
attempt  to  engage  in  any  such  conduct: 

(ii)  For  any  other  marine  mammal,  sea 
turtle  or  seabird,  to  harass,  hunt, 
capture,  kill,  collect  or  injure,  or  to 
attempt  to  engage  in  any  such  conduct. 

(2)  For  the  purpose  of  both  paragraphs 
(l)(i)  and  (ii)  of  this  definition,  the  term 
includes,  but  is  not  limited  to.  collecting 
any  dead  or  injured  marine  mammal, 
sea  turtle  or  seabird.  or  any  part  thereof, 
no  matter  how  temporarily;  tagging  any 
sea  turtle,  marine  mammal  or  seabird; 
operating  a  vessel  or  aircraft  or  doing 
any  other  act  that  results  in  the 
disturbing  or  molesting  of  any  marine 
mammal,  sea  turtle  or  seabird. 

Tank  vessel  means  any  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(1)  Is  a  United  States  flag  vessel; 

(2)  Operates  on  the  navigable  waters 
of  the  United  States;  or 


(3)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States  (46 
U.S.C.  2101). 

Traditional  fishing  means  thoee 
commercial  or  recreational  fishing 
activities  that  were  customarily 
conducted  within  the  Sanctuary  prior  to 
its  designation. 

Tmpical  fish  means  any  species,  or 
part  thereof,  included  in  section  (2)  of 
Rule  46-42.001.  Florida  Administrative 
Code,  (as  set  forth  in  Appendix  VIII  to 
this  part). 

Vessel  means  a  watercraft  of  any 
description,  including,  but  not  limited 
to,  motorized  and  non-motorized 
watercraft.  personal  watercraft.  airboats. 
and  float  planes  while  manuevering  on 
the  water,  capable  of  being  used  as  a 
means  of  transportation  in/on  the  waters 
of  the  Sanctuary.  For  purposes  of  this 
part,  the  terms  "vessel."  "watercraft," 
and  "boat"  are  deemed  to  have  the  same 
meaning. 

Wildlife  Management  Area  means  a 
Sanctuary  zone  established  for  the 
management,  protection,  and 
preservation  of  Sanctuary  wildlife 
resources,  including  such  a  zone 
established  for  the  protection  and 
preservation  of  endangered  or 
threatened  species  or  their  habitats, 
within  which  access  is  restricted  or 
otherwise  regulated  to  minimize 
disturbances  to  Sanctuary  wildlife;  to 
ensure  protection  and  preservation 
consistent  with  the  Sanctuary 
designation  and  other  applicable  law 
governing  the  protection  and 
preservation  of  wildlife  resources  in  the 
Sanctuary. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  part  are  defined  at  15 
CFR  922.2.  and/or  in  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA),  as  amended,  33  U.S.C. 
1401  et  seq.  and  16  U.S.C.  1431  et  seq. 

§029.4    Allowed  activitlM. 

(a)  All  activities,  except  those 
prohibited  pursuant  to  §  929.5  or 
§929.6.  may  be  conducted  subject  to  all 
applicable  access  and  use  restrictions 
imposed  within  sanctuary  zones 
pursuant  to  §  929.6.  subject  to  the 
provisions  of  §929.12.  subject  to  all 
prohibitions,  restrictions,  and 
conditions  validly  imposed  by  any  other 
Federal,  State  or  local  authority  of 
competent  jurisdiction,  subject  to  any 
emergency  regulations  promulgated 
pursuant  to  §  929.7.  and  subject  to  the 
liability  established  by  Section  312  of 
the  NMSA  (see  §  929.9). 

(b)  Fishing  activities  may  be 
conducted  subject  to  all  applicable 
regulations  imposed  by  Federal  and 
State  fishery  management  authorities  of 


competent  jurisdiction  within  the 
Sanctuary,  provided  that  the  Assistant 
Administrator  may  regulate  fishing 
activities  within  the  Sanctuary, 
pursuant  to  the  procedure  set  forth  in 
Section  304(a)(5)  of  the  NMSA,  to  the 
extent  such  Sanctuary  fishing 
regulations  are  reasonably  necessary  to 
fulfill  the  purposes  and  policies  of  the 
IMMSA  and  the  goals  and  objectives  of 
the  Sanctuary  designation. 

§  929.5    Prohibited  activities;  Sanctuary- 
wide. 

(a)  Except  as  specified  in  paragraph 
(c)  of  this  section,  the  following 
activities  are  prohibited  and  thus  are 
unlawful  for  any  person  to  conduct  or 
cause  to  be  conducted: 

(1)  Mineral  and  hydrocarbon 
exploration,  development  and 
production.  Exploring  for,  developing, 
or  producing  minerals  or  hydrocarbons 
within  the  Sanctuary. 

(2)  Removal  of.  injury  to,  or 
possession  of  coral  or  live  rock. 

(i)  Moving,  removing,  taking,  harvesting, 
damaging,  disturbing,  breaking,  cutting, 
or  otherwise  injuring,  or  possessing 
(regardless  of  where  taken  from)  any 
living  or  dead  coral,  or  coral  formation, 
or  attempting  any  of  these  activities, 
except  as  permitted  under  50  CFR  Part 
638. 

(ii)  Harvesting,  or  attempting  to 
harvest,  any  live  rock  from  the 
Sanctuary,  or  possessing  (regardless  of 
where  taken  from)  any  live  rock  within 
the  Sanctuary,  except  as  authorized  by 
a  permit  for  the  possession  or  harvest 
from  aquaculture  operations  in  the 
Exclusive  Economic  Zone,  issued  by  the 
National  Marine  Fisheries  Service 
pursuant  to  applicable  regulations 
under  the  appropriate  Fishery 
Management  Plan,  or  as  authorized  by 
the  applicable  state  authority  of 
competent  jurisdiction  within  the 
Sanctuary  for  live  rock  cultured  on  state 
submerged  lands  leased  from  the  State 
of  Florida,  pursuant  to  applicable  state 
law.  See  section  370.027,  Florida 
Statutes  and  implementing  regulations. 

(3)  Alteration  of,  or  construction  on, 
the  seabed.  Drilling  into,  dredging,  or 
otherwise  altering  the  seabed  of  the 
Sanctuary,  or  engaging  in  prop- 
dredging;  or  constructing,  placing  or 
abandoning  any  structure,  material,  or 
other  matter  on  the  seabed  of  the 
Sanctuary,  except  as  an  incidental  result 
of: 

(i)  Anchoring  vessels  in  a  manner  not 
otherwise  prohibited  by  this  part  (see 
paragraph  (a)(3)(iii)  of  this  section  and 
§929.6(d)(l)(iv)); 

(ii)  Traditional  Hshing  activities 
outside  Replenishment  Reserves  or 
Sanctuary  Preservation  Areas; 


(iii)  Installation  and  maintenance  of 
navigational  aids  by,  or  pursuant  to 
valid  authorization  by,  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction; 

(iv)  Harbor  maintenance  in  areas 
necessarily  associated  with  Federal 
Projects  in  existence  on  the  effective 
date  of  Sanctuary  designation,  including 
maintenance  dredging  of  entrance 
channels  and  repair,  replacement,  or 
rehabilitation  of  breakwaters  or  jetties; 

(v)  Construction,  repair,  replacement, 
or  rehabilitation  of  docks,  seawalls, 
breakwaters,  or  piers  authorized  by  any 
valid  lease,  permit,  license,  approval,  or 
other  authorization  issued  by  any 
Federal,  State,  or  local  authority  of 
competent  jurisdiction. 

(4)  Discharging  or  depositing 
materials  or  other  matter,  (i) 
Discharging  or  depositing,  from  within 
the  boundary  of  the  Sanctuary,  any 
material  or  other  matter,  except: 

(A)  Fish,  fish  parts,  fish  chum  or  bait 
that  is  produced,  or  used,  and  discarded 
while  conducting  a  traditional  fishing 
activity  in  the  Sanctuary; 

(B)  Biodegradable  effluent  incidental 
to  vessel  use  and  generated  by  a  marine 
sanitation  device  approved  in 
accordance  with  Section  312  of  the 
Federal  Water  Pollution  Control  Act.  as 
amended.  (FWPCA).  33  U.S.C.  1322  et 
seq.; 

(C)  Water  generated  by  routine  vessel 
operations  (e.g.,  deck  wash  down  and 
gray  water  as  defined  by  section  312  of 
the  FWPCA).  excluding  oily  wastes  from 
bilge  pumping;  or 

(D)  Cooling  water  from  vessels  or 
engine  exhaust. 

(ii)  Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality, 
except  those  listed  in  paragraphs 
(a)(4)(i)(A)  through  (D)  of  this  section. 

(iii)  Notwithstanding  the  exceptions 
contained  in  paragraphs  (a)(4)(i)(A) 
through  (D)  of  this  section,  discharging 
or  depositing  any  material  or  other 
matter,  except  cooling  water  or  engine 
exhaust  into  the  waters  of  any  Wildlife 
Management  Area,  Replenishment 
Reserve,  Sanctuary  Preservation  Area,  or 
Special  Use  Area. 

(5)  Operation  of  vessels,  (i)  Operating 
a  tank  vessel  or  a  vessel  greater  than  50 
meters  in  registered  length  in  an  area  to 
be  avoided.  The  prohibition  in  this 
subparagraph  shall  not  apply  to 
necessary  operations  of  public  vessels, 
defined  as  operations  essential  for 
national  defense,  law  enforcement,  or 
responses  to  emergencies  that  threaten 
life,  property,  or  the  environment. 


(ii)  Operating  a  vessel  in  such  a 
manner  as  to  strike  or  otherwise  injure 
coral,  seagrass,  or  any  other  immobile 
organism  attached  to  the  seabed, 
including,  but  not  limited  to,  operating 
a  vessel  in  such  a  manner  as  to  cause 
prop-scarring. 

(iii)  Anchoring  a  vessel  on  coral,  in 
depths  less  than  50  feet. 

(iv)  Operating  a  vessel  at  a  speed 
greater  than  idle/no-wake  speed  within 
a  residential  canal,  within  100  yards  of 
the  red  and  white  "divers  down"  flag 
(or  the  blue  and  white  "alpha"  flag  in 
Federal  waters),  or  within  200  yards  of: 

(A)  Residential  shorelines; 

(B)  Mangrove  fringed  islands; 

(C)  Stationary'  vessels;  or 

(D)  Signs  indicating  emergent  or 
shallow  reefs. 

(v)  Operating  a  vessel  in  such  a 
manner  as  to  injure  or  cause  disturbance 
to  wading  or  nesting  birds  or  marine 
mammals. 

(vi)  The  prohibitions  contained  in  this 
paragraph  shall  not  apply  to  law 
enforcement  officials  while  in  the 
performance  of  enforcement  duties. 

(6)  Diving  without  flag.  Diving  or 
snorkeling  without  flying  in  a 
conspicious  manner  the  red  and  white 
"divers  down"  flag  (or  the  blue  and 
white  "alpha"  flag  in  Federal  waters). 

(7)  Release  of  exotic  species. 
Introducing  or  releasing  an  exotic 
species  of  plant,  invertebrate,  fish, 
amphibian,  or  reptile  into  the 
Sanctuary. 

(8)  Tanipering  with  markers.  Marking, 
defacing,  or  damaging  in  any  way  or 
displacing,  removing,  or  tampering  with 
any  signs,  notices,  or  placards,  whether 
temporary  or  permanent,  or  with  any 
navigational  aids,  monuments,  stakes, 
posts,  mooring  buoys,  boundary  buoys, 
trap  buoys,  or  scientific  equipment. 

(9)  Removing  or  injuring  Sanctuary 
historical  resources.  Moving,  removing, 
injuring,  or  possessing,  or  attempting  to 
move,  remove,  injure,  or  possess,  a 
Sanctuary  historical  resource. 

(10)  Taking  or  possessing  protected 
wildlife.  Taking  any  marine  mammal, 
sea  turtle,  or  seabird  in  or  above  the 
Sanctuary,  except  as  authorized  by  the 
Marine  Mammal  Protection  Act.  as 
amended.  (MMPA),  16  U.S.C.  1361  et 
seq.,  the  Endangered  Species  Act,  as 
amended.  (ESA).  16  U.S.C.  1531  et  seq., 
and  the  Migratory  Bird  Treaty  Act.  as 
amended.  (MBTA).  16  U.S.C.'  703  et  seq. 

(11)  Possession  or  use  of  explosives  or 
electrical  charges.  Possessing,  or  using 
explosives,  except  powerheads.  or 
releasing  electrical  charges  within  the 
Sanctuary. 

(12)  Interfering  with  law  enforcement. 
Interfering  with,  obstructing,  delaying  or 
preventing  an  investigation,  search. 


seizure  or  disposition  of  seized  property 
in  connection  with  enforcement  of  the 
Acts  or  any  regulation  or  permit  issued 
under  the  Acts. 

(b)  Marine  Life  rule.  No  person  shall 
harvest,  possess,  or  land  any  marine  life 
species,  or  part  thereof,  within  the 
Sanctuary,  except  in  accordance  with 
rules  46-^2.001  through  46-42.003.  46- 
42.0035,  and  46-42.005  through  46- 
42.007  of  the  Florida  Administrative 
Code,  (set  forth  in  Appendix  VIII  to  this 
part),  and  such  rules  shall  apply  mutatis 
mutandis  (with  necessary  editorial 
changes)  to  all  federal  and  state  waters 
within  the  Sanctuary. 

(c)  Notwithstanding  the  prohibitions 
in  this  §  929.5  and  §  929.6,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by, 
and  conducted  in  accordance  with  the 
scope,  purpose,  terms,  and  conditions 
of,  a  National  Marine  Sanctuary  permit 
issued  pursuant  to  §  929.10,  or  a 
National  Marine  Sanctuary  Historical 
Resources  permit  issued  pursuant  to 
§929.11. 

(d)  Notwithstanding  the  prohibitions 
in  this  §  929.5  and  §  929.6,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by  a 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal.  State,  or 
local  authority  of  competent 
jurisdiction,  or  by  any  valid  right  of 
subsistence  use  or  access  in  existence 
on  the  effective  date  of  Sanctuary 
designation,  provided  that  the  holder  of 
such  authorization  or  right  complies 
with  §  929.14  and  with  any  terms  and 
conditions  on  the  exercise  of  such 
authorization  or  right  imposed  by  the 
Director  or  designee  as  a  condition  of 
certification  as  he  or  she  deems 
reasonably  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary-  was 
designated. 

(e)  Notwithstanding  the  prohibitions 
in  this  §  929.5  and  §  929.6,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by 
any  valid  lease,  permit,  license, 
approval,  or  other  authorization  issued 
after  the  effective  date  of  Sanctuary 
designation  and  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction,  provided  that  the  applicant 
complies  with  §  929.15,  the  Director  or 
designee  notifies  the  applicant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
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reasonably  necessary  to  protect 
Sanctuary  resources  and  qualities. 
Amendments,  renewals  and  extensions 
of  authorizations  in  existence  on  the 
effective  date  of  designation  constitute 
authorizations  issued  after  the  effective 
date. 

(f)  Notwithstanding  paragraph  (c)  of 
this  section  and  §  929.15(a).  in  no  event 
may  the  Director  or  designee  issue  a 
permit  under  §§929.10,  929.11  or 
929.12,  or  under  Section  310  of  the 
NMSA,  authorizing,  or  otherwise 
approving,  the  exploration  for,  leasing, 
development,  or  production  of  minerals 
or  hydrocarbons  within  the  Sanctuary, 
the  disposal  of  dredged  material  within 
the  Sanctuary,  or  the  discharge  of 
untreated  or  primary  treated  sewage 
(except  by  a  certiHcation,  pursuant  to 
§929.14,  of  a  valid  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation),  and  any 
purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuary  designation  for  any  of 
these  activities  within  the  Sanctuary 
shall  be  invalid. 

(g)(1)  All  military  activities  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practical  any 
adverse  impacts  on  Sanctuary  resources 
and  qualities.  Military  activities  are 
activities  conducted  by  the  Department 
of  Defense  with  or  without  participation 
by  foreign  forces.  The  prohibitions  in 
paragraphs  (a)  and  (b)  of  this  section 
and  §  929.6  do  not  apply  to  existing 
classes  of  military  activities,  which  were 
conducted  prior  to  the  effective  date  of 
the  regulations  in  this  part,  as  identified 
in  the  Environmental  Impact  Statement 
and  Management  Plan  for  the  Florida 
Keys  National  Marine  Sanctuary.  New 
military  activities  in  the  Sanctuary  are 
allowed  and  may  be  exempted  from  the 
prohibitions  in  paragraphs  (a)  and  (b)  of 
this  section  and  §  929.6  by  the  Director 
or  designee  after  consultation  between 
the  Director  or  designee  and  the 
Department  of  Defense  pursuant  to 
section  304(d)  of  the  NMSA.  When  a 
military  activity  is  modifled  such  that  it 
is  likely  to  destroy,  cause  the  loss  of,  or 
injure  a  Sanctuary  resource  in  a  manner 
significantly  greater  than  was 
considered  in  a  previous  consultation 
under  section  304(d)  of  the  NMSA,  or 
any  Sanctuary  resource  or  quality  not 
previously  considered  in  a  previous 
consultation  under  section  304(d)  of  the 
NMSA,  the  activity  will  be  treated  as  a 
new  activity  under  this  paragraph.  If  it 
is  determined  that  an  activity  may  be 
carried  out,  such  activity  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practical  any 
adverse  impact  on  Sanctuary  resources 
and  qualities.  Civil  engineering  and 


other  civil  works  projects  conducted  by 
the  U.S.  Anny  Corps  of  Engineers  are 
excluded  from  the  scope  of  this 
paragraph  (g)(1). 

(2)  In  the  event  of  threatened  or  actual 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
bom  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings 
caused  by  the  Department  of  Defense, 
the  cognizant  component  shall  promptly 
coordinate  with  the  Director  or  designee 
for  the  purpose  of  taking  appropriate 
actions  to  prevent,  respond  to  or 
mitigate  the  harm  and.  if  possible, 
restore  or  replace  the  Sanctuary 
resource  or  quality. 

§  929.6    Additional  activity  regulations  by 
Sanctuary  zone. 

(a)  In  addition  to  the  prohibitions  set 
forth  in  §  929.5,  which  apply  throughout 
the  Sanctuary,  the  following 
requirements  in  this  §  929.6  apply  with 
respect  to  activities  conducted  within 
the  Sanctuary  zones  described  in  this 
§929.6  and  in  Appendices  II  through  V 
to  this  part.  Activities  conducted  in 
those  areas  of  the  Sanctuary  that  are 
located  within  two  or  more  overlapping 
Sanctuary  zones  shall  be  concurrently 
subject  to  the  regulations  applicable  to 
each  such  overlapping  zone. 

(b)  Existing  Management  Areas. — (1) 
Key  Largo  and  Looe  Key  Management 
Areas.  The  following  activities  are 
prohibited  within  the  Key  Largo  and 
Looe  Key  Management  Areas  (the 
former  Key  Largo  and  Looe  Key 
National  Marine  Sanctuaries  as 
described  in  Appendix  II  to  this  part): 

(i)  Removing,  taking,  damaging, 
harmfully  disturbing,  breaking,  cutting, 
spearing  or  similarly  injuring  any  coral 
or  other  marine  invertebrate,  or  any 
plant,  soil,  rock,  or  other  material, 
except  commercial  taking  of  spiny 
lobster  and  stone  crab  by  trap  and 
recreational  taking  of  spiny  lobster  by 
hand  which  is  consistent  with  both  the 
applicable  regulations  under  the 
appropriate  Fishery  Management  Plan 
and  the  regulations  in  this  part  is 
allowed. 

(ii)  Taking  or  collecting  any  tropical 
fish. 

(iii)  Using  wire  fish  traps,  bottom 
trawls,  dredges,  fish  sleds,  or  similar 
vessel-towed  or  anchored  bottom  fishing 
gear  or  nets. 

(iv)  Using,  carrying  or  possessing, 
except  while  passing  without 
interruption  through  the  zones  or  for 
law  enforcement  purposes,  the 
following:  Pole  spears,  air  rifles,  bows 
and  arrows,  slings.  Hawaiian  slings, 
rubber  powered  arbaletes,  pneumatic 
and  spring  loaded  guns  or  similar 
devices  known  as  spearguns. 


(2)  Great  White  Heron  and  Key  West 
National  Wildlife  Refuge  Management 
Areas.  Within  the  Great  White  Heron 
and  Key  West  National  Wildlife  Refuge 
Management  Areas  (The  Great  White 
Heron  and  Key  West  National  Wildlife 
Refuges  as  described  in  Appendix  II  to 
this  part),  operating  a  personal 
watercraft  (PWC),  operating  an  airboat, 
or  water  skiing,  except  within  the 
following  areas: 

Township  66  South.  Range  29  East.  Sections 

5. 11. 12  and  14: 
Township  66  South.  Range  28  East.  Section 

2; 
Township  67  South.  Range  26  East.  Sections 

16  and  20  all  Tallahassee  Meridian,  is 

prohibited. 

(c)  Wildlife  Management  Areas.  (1) 
Persons  conducting  activities  within  the 
Wildlife  Management  Areas  described 
in  Appendix  III  to  this  part  shall  comply 
with  the  regulations  governing  access  to, 
and  use  of,  such  areas,  also  set  forth  in 
Appendix  III  to  this  part.  The  following 
activities  are  prohibited: 

(i)  Operating  a  vessel  in  a  wildlife 
management  area  designated  as  an 
"idle/no-wake  speed"  zone,  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  at  a  speed  greater  than  idle/no- 
wake  speed  as  defined  in  §  929.3. 

(ii)  Operating  a  vessel  in  a  Wildlife 
Management  Area  designated  as  a  "no 
motor"  zone,  in  accordance  with 
paragraph  (c)(2)  of  this  section,  using  a 
boat  motor  powered  by  combustible 
fuel,  except  that  vessels  with  such 
motors  are  permitted  access  to  "no 
motor"  zones  only  through  the  use  of  a 
push  pole,  paddle,  electric  motor  or 
similar  means  of  operation  not 
involving  the  use  of  a  gasoline  or  diesel 
powered  boat  motor. 

(iii)  Operating  a  vessel,  by  any  means 
whatsoever,  in  a  wildlife  management 
area  designated  as  a  "no  access  buffer 
zone",  in  accordance  with  paragraph 
(c)(2)  of  this  section. 

(2)  Access  and  use  restrictions 
applicable  to  the  Wildlife  Management 
Areas  listed  in  Appendix  III  to  this  part 
may  include  the  designation  of  any  such 
zone  as  an  "idle/no-wake  speed",  a  "no 
motor"  or  a  "no  access  buffef"  area.  The 
Director  or  designee,  in  cooperation 
with  other  Federal,  State,  or  local 
resource  management  authorities,  as 
appropriate,  shall  effect  such 
designation  by  posting  official  signs 
conspicuously,  using  mounting  posts, 
buoys,  or  other  means  according  to 
location  and  purpose,  at  appropriate 
intervals  and  locations.  Official  signs 
posted  pursuant  to  this  paragraph  shall 
display  the  official  logo  of  the 
Sanctuary.  Each  such  sign  shall  clearly 
delineate  such  zone  as  an  "idle/no-wake 
speed",  a  "no  motor"  or  a  "no  access 


buffer"  zone,  and  shall  allow  instant, 
long-range  recognition  by  boaters. 

(3)  The  Director  or  designee  shall 
coordinate  with  other  Federal,  State,  or 
local  resource  management  authorities, 
as  appropriate,  in  the  establishment, 
management,  and  enforcement  of 
Wildlife  Management  Areas. 

(4)  The  Director  or  designee  may 
modify  the  number,  location,  or  access 
and  use  restrictions  applicable  to 
Wildlife  Management  Areas  if  the 
Director  or  designee  finds  that  such 
action  is  reasonably  necessary  to 
minimize  disturbances  to  Sanctuary 
wildlife,  or  to  ensure  protection  and 
preservation  of  Sanctuary  wildlife 
consistent  with  the  purposes  of  the 
Sanctuary  designation  and  other 
applicable  law  governing  the  protection 
and  preservation  of  wildlife  resources  in 
the  Sanctuary.  The  Director  or  designee 
will  effect  such  modification  by: 

(i)  Publishing  in  the  Federal  Register, 
after  notice  and  a  request  for  pubUc 
comments  in  accordance  with  the 
Administrative  Procedure  Act,  an 
amendment  to  the  list  of  such  areas  set 
forth  in  Appendix  III  to  this  part,  and  a 
notice  regarding  the  time  and  place 
where  maps  depicting  the  precise 
locations  of  such  areas  will  be  made 
available  for  public  inspection;  and 

(ii)  Posting  official  signs  designating 
such  areas  in  accordance  with 
paragraph  (c)(2)  of  this  section. 

(d)  Sanctuary  Preservation  Areas  and 
Replenishment  Reserves.  (1)  In  addition 
to  the  prohibitions  set  forth  in  §  929.5, 
and  the  regulations  applicable  to  any 
overlapping  zones  set  forth  in  this 
section,  the  following  activities  are 
prohibited  within  the  Replenishment 
Reserves  described  in  Appendix  fV  to 
this  part,  and  within  the  Sanctuary 
Preservation  Areas,  described  in 
Appendix  V  to  this  part: 

(i)  Possessing  (regardless  of  where 
taken  fi'om),  moving,  harvesting, 
removing,  taking,  damaging,  disturbing, 
breaking,  cutting,  spearing,  or  otherwise 
injuring  any  coral,  marine  invertebrate, 
fish,  bottom  formation,  algae,  seagrass  or 
other  living  or  dead  organism,  including 
shells,  or  attempting  any  of  these 
activities. 

(ii)  Fishing  by  any  means.  However, 
possession  of  gear  capable  of  harvesting 
fish  aboard  a  vessel,  provided  such  gear 
is  stowed  away  prior  to  entering  and 
during  transit  through  the  zone,  shall 
not  be  deemed  a  violation  of  this 
prohibition,  and  no  presumption  of 
fishing  activity  shall  be  drawn 
therefrom. 

(iii)  Touching  living  or  dead  coral, 
including  but  not  limited  to,  standing 
on  a  living  or  dead  coral  formation. 


(iv)  Placing  any  anchor  in  a  way  diat 
allows  the  anchor  or  any  portion  of  the 
anchor  apparatus  (including  the  anchor, 
chain  or  rope)  to  touch  living  or  dead 
coral,  or  any  sessile  organism.  When 
anchoring  dive  boats,  the  first  diver 
down  shall  inspect  the  anchor  to  ensure 
that  it  is  not  touching  living  or  dead 
coral,  and  will  not  shift  in  such  a  way 
as  to  touch  such  coral  or  other  sessile 
organisms.  No  further  diving  is 
permitted  until  the  anchor  is  placed  in 
accordance  with  these  requirements. 

(2)  Vessels  shall  use  mooring  buoys  or 
anchoring  areas  when  such  facilities  or 
areas  have  been  designated  and  are 
available. 

(3)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  the  following  activities 
are  allowed  within  the  Key  Largo 
Replenishment  Reserve  described  in 
Appendix  IV  to  this  part: 

(i)  catch  and  release  fishing  from  the 
shore  to  a  depth  of  12  feet;  and 

(ii)  harvest  of  spiny  lobster  by  trap 
from  sand  or  seagrass  bottom  habitats. 

(4)  The  Director  or  designee  may 
impose  a  fimited  access  designation,  or 
temporary  area  closure,  within  any 
Sanctuary  Preservation  Area  if  the 
Director  determines  that  such  action  is 
reasonably  necessary  to  allow  for 
recovery  of  the  living  resources  of  such 
area  from  the  adverse,  cumulative 
effects  of  concentrated  use: 

(i)  Except  for  passage  without 
interruption  through  the  area,  for  law 
enforcement  or  for  monitoring  pursuant 
to  paragraph  (d)(4)(iii)  of  this  section,  no 
person  shall: 

(A)  Enter  a  Sanctuary  Preservation 
Area  subject  to  a  limited  access 
designation,  except  by  the  use  of  such 
mooring  buoys  or  anchoring  areas  as  are 
designated  and  available  for  use  within 
such  area  at  the  time  of  the  entry;  or 

(B)  Enter  a  Sanctuary  Preservation 
Area  subject  to  a  temporary  area  closure, 
during  the  pendancy  of  the  area  closure. 

(ii)  In  adopting  any  limited  access 
designation  or  temporary  area  closure 
pursuant  to  this  paragraph  (d)(4),  the 
Director  or  designee  vdll  determine,  on 
the  basis  of  the  best  available  data, 
information  and  studies,  that: 

(A)  A  concentration  of  use  appears  to 
be  causing  or  contributing  to  significant 
degradation  of  the  living  resources  of 
the  area; 

(B)  The  access  restriction  or 
temporary  area  closure  to  be  imposed  is 
reasonably  necessary  to  allow  recovery 
of  the  living  resources  of  the  area. 

(iii)  The  Director  or  designee  will 
provide  for  continuous  monitoring  of 
the  area  during  the  pendancy  of  the 
limited  access  designation  or  temporary 
area  closure. 


(iv)  The  Director  or  designee  will 
provide  public  notice  of  the  limited 
access  designation  or  temporary  area 
closure  through  publishing  notice  in  the 
Federal  Register,  and  such  other  means 
as  the  Director  or  designee  may  deem 
appropriate.  With  respect  to  a  temporary 
area  closure,  the  Director  or  designee 
wall  specify  the  period  of  such  closure. 

(e)  Special  Use  Areas.  (1)  The  Director 
or  designee  may  set  aside  discrete  areas 
of  the  Sanctuary  as  Special  Use  Areas, 
and,  by  designation  pursuant  to  this 
paragraph  (e),  impose  the  use 
restrictions  specified  in  paragraph  (e)(3) 
of  this  section.  Special  Use  Areas  are 
described  in  Appendix  VI  to  this  part, 
in  accordance  with  the  following 
designations  and  corresponding 
objectives: 

(i)  "Recovery  areas"  to  provide  for  the 
recovery  of  Sanctuary  resources  from 
degradation  or  other  injury  attributable 
to  human  uses; 

(ii)  "Restoration  areas"  to  provide  for 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resources; 

(iii)  "Research  only  areas"  to  provide 
for  scientific  research  or  education 
relating  to  protection  and  management; 
and 

(iv)  "Facilitated  use  areas"  to  provide 
for  the  prevention  of  use  or  user 
conflicts  or  the  facilitation  of  access  and 
use,  or  to  promote  public  use  and 
understanding,  of  Sanctuary  resources 
through  the  issuance  of  Special  Use 
permits  pursuant  to  §  929.12. 

(2)  The  total  restricted  area  shall  not 
exceed  a  size  the  Director  or  designee 
deems  reasonably  necessary  to 
accomplish  these  objectives. 

(3)  Persons  conducting  activities 
within  any  Special  Use  Area  shall 
comply  with  the  access  and  use 
restriction  specified  in  this  paragraph 
and  made  applicable  to  such  an  area  by 
means  of  its  designation  as  a  "recovery 
area",  "restoration  area",  "research  only 
area"  or  "facilitated  use  area."  Except 
for  passage  without  interruption 
through  the  area  and  for  law 
enforcement,  no  person  may  enter  into 

a  Special  Use  Area  except  to  conduct  or 
cause  to  be  conducted  the  following 
uses  and  activities: 

(i)  Habitat  manipulation  related  to 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resources,  or 
activities  reasonably  necessary  to 
monitor  recovery  of  degraded  or 
otherwise  injured  Sanctuary  resources 
within  such  an  area  designated  as  either 
a  "recovery  area"  or  a  "restoration 
area"; 

(ii)  Scientific  research  or  educational 
use  specifically  authorized  by  and 
conducted  in  accordance  with  the 
scope,  purpose,  terms  and  conditions  of 
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a  valid  Sanctuary  permit  issued 
pursuant  to  §  929. 1 0  or  §  929. 1 1  within 
such  an  area  designated  as  a  "research 
only  area";  or 

(iii)  Uses  and  activities  specified  by 
the  Director  or  designee  or  specifically 
authorized  by  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms,  and  conditions  of  a  valid  special 
use  permit  issued  pursuant  to  §929.12 
within  such  an  area  designated  as  a 
"facilitated  use  area." 

(4)  (i)  The  Director  or  designee  may 
modify  the  number,  location  or 
designation  applicable  to  Special  Use 
Zones  by  publishing  in  the  Federal 
Register,  after  notice  and  a  request  for 
public  comments  in  accordance  with 
the  Administrative  Procedure  Act,  an 
amendment  to  Appendix  VI  to  this  part, 
except  that,  with  respect  to  such  zones 
designated  as  "recovery  areas", 
"restoration  areas,"  or  "research  only 
areas,"  the  Director  or  designee  may 
modify  the  number,  location  or 
designation  of  such  zones  by  publishing 
a  notice  of  such  action  in  the  Federal 
Register  if  the  Director  determines  that 
immediate  action  is  reasonably 
necessary  to: 

(A)  Prevent  significant  injury  to 
Sanctuary  resources  where 
circumstances  create  an  imminent  risk 
to  such  resources; 

(B)  Initiate  restoration  activity  where 
a  delay  in  time  would  significantly 
impair  the  ability  of  such  restoration 
activity  to  succeed; 

(C)  Initiate  research  activity  where  an 
unforseen  natural  event  produces  an 
opportunity  for  scientific  research  that 
may  be  lost  if  research  is  not  initiated 
immediately. 

(ii)  If  the  Director  or  designee 
determines  that  a  notice  of  modification 
must  be  promulgated  immediately  in 
accordance  with  paragraph  (e)(4)(i)  of 
this  section,  the  Director  or  designee 
will,  as  part  of  the  same  notice,  invite 
public  comment  and  specify  that 
comments  will  be  received  for  15  days 
after  the  effective  date  of  the  notice.  As 
soon  as  practicable  after  the  end  of  the 
comment  period,  the  Director  will  either 
rescind,  modify  or  allow  the 
modification  to  remain  unchanged 
through  notice  in  the  Federal  Register. 

§  929.7    Emergency  regulations. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss,  or  injury,  any 
and  all  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 


S  929.8    PwMitiM. 

(a)  Each  violation  of  the  NMSA  or 
FKNMSPA,  any  regulation  in  this  part, 
or  any  permit  issued  pursuant  thereto, 
is  subject  to  a  civil  penalty  of  not  more 
than  $100,000.  Each  such  violation  shall 
be  subject  to  forfeiture  of  property  or 
Sanctuary  resources  seized  in 
accordance  with  section  307  of  the 
NMSA.  Each  day  of  a  continuing 
violation  constitutes  a  separate 
violation. 

(b)  Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at 
15  CFR  Part  904. 

§  929.9    Response  costs  and  damages. 

Under  Section  312  of  the  NMSA.  any 
person  who  destroys,  causes  the  loss  of, 
or  injures  any  Sanctuary  resource  is 
liable  to  the  United  States  for  response 
costs,  damages,  and  interest  resulting 
from  such  destruction,  loss,  or  injury, 
and  any  vessel  used  to  destroy,  cause 
the  loss  of,  or  injure  any  Sanctuary 
resource  is  liable  in  rem  to  the  United 
States  for  response  costs,  damages,  and 
interest  resulting  bom  such  destruction, 
loss,  or  injury. 

§929.10  National  Marine  Sanctuary 
Permits;  application  procedures  and 
Issuance  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §  929.5  or  §  929.6  if  such 
activity  is  specifically  authorized  by, 
and  provided  such  activity  is  conducted 
in  accordance  with  the  scope,  purpose, 
terms  and  conditions  of,  a  permit  issued 
under  this  §  929.10  or  an  Historical 
Resources  permit  issued  under  §929.11. 

(b)(1)  The  Director  or  designee,  at  his 
or  her  discretion,  may  issue  a  permit,  in 
accordance  with  this  section,  and 
subject  to  such  terms  and  conditions  as 
he  or  she  deems  appropriate,  to  conduct 
an  activity  prohibited  by  §929.5  or 
§  929.6  if  the  Director  or  designee  finds 
that  the  activity  will  have  only 
negligible  short-term  adverse  effects  on 
Sanctuary  resources  and  qualities  and 
will: 

(i)  Further  research  or  monitoring 
related  to  Sanctuary  resources  and 
qualities; 

(ii)  Further  the  educational,  natural  or 
historical  resource  value  of  the 
Sanctuary; 

(iii)  Further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
connection  with  a  recent  air  or  marine 
casualty;  or 

(iv)  Assist  in  managing  the  Sanctuary. 

(2)  For  activities  proposed  to  be 
conducted  within  Replenishment 


Reserves  or  Sanctuary  Preservation 
Areas,  the  Director  or  designee  shall 
further  find  that  such  activities  virill 
further  and  are  consistent  with  the 
purposes  for  which  such  zone  was 
established. 

(c)  In  deciding  whether  to  issue  a 
permit,  the  Director  or  designee  may 
consider: 

(1)  The  professional  qualifications 
and  financial  ability  of  the  applicant  as 
related  to  the  proposed  activity; 

(2)  The  duration  of  the  activity  and 
the  duration  of  its  effects; 

(3)  The  appropriateness  of  the 
methods  and  procedures  proposed  by 
the  applicant  for  the  conduct  of  the 
activity; 

(4)  The  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities; 

(5)  Any  indirect,  secondary  or 
cumulative  effects  of  the  activity; 

(6)  The  end  value  of  the  activity;  and 

(7)  Such  other  factors  as  he  or  she 
deems  appropriate  depending  on  the 
type  of  activity  proposed  in  the 
application. 

(d)  Applications  for  permits  should  be 
addressed  to  the  Director,  Office  of 
Ocean  and  Coastal  Resource 
Management;  ATTN:  Sanctuary 
Superintendent,  Florida  Keys  National 
Marine  Sanctuary,  P.O.  Box  500368, 
Marathon.  FL  33050.  All  applications 
must  include: 

(1)  A  detailed  description  of  the 
proposed  activity  including  a  timetable 
for  completion  of  the  activity  and  the 
equipment,  personnel  and  methodology 
to  be  employed; 

(2)  The  qualifications  and  experience 
of  all  personnel; 

(3)  The  potential  effects  of  the 
activity,  if  any,  on  Sanctuary  resources 
and  qualities;  and 

(4)  The  benefit  to  be  derived  from  the 
activity.  Copies  of  all  other  required 
licenses,  permits,  approvals,  or  other 
authorizations  must  be  attached  to  the 
application. 

(e)  Upon  receipt  of  an  application,  the 
Director  or  designee  may  request  such 
additional  information  h°om  the 
applicant  as  he  or  she  deems  reasonably 
necessary  to  act  on  the  application  and 
may  seek  the  views  of  any  persons.  The 
Director  or  designee  may  require  a  site 
visit  as  part  of  the  permit  evaluation. 
Unless  otherwise  specified,  the 
information  requested  must  be  received 
by  the  Director  or  designee  within  30 
days  of  the  postmark  date  of  the  request. 
Failure  to  provide  such  additional 
information  on  a  timely  basis  may  be 
deemed  by  the  Director  or  designee  to 
constitute  abandonment  or  withdrawal 
of  the  permit  application. 


(f)  A  permit  issued  pursuant  to  this 
§  929.10  or  §  929.11  is  nontransferable. 

(g)  The  Director  or  designee  may 
amend,  suspend,  or  revoke  a  permit  for 
good  cause.  The  Director  or  designee 
may  deny  a  permit  application,  in 
whole  or  in  part,  if  it  is  determined  that 
the  permittee  or  applicant  has  acted  in 
violation  of  the  terms  or  conditions  of 

a  previous  permit,  of  the  regulations-in 
this  part,  of  the  NMSA  or  FKNMSA.  or 
for  other  good  cause.  Any  such  action 
shall  be  communicated  in  writing  to  the 
permittee  or  applicant  by  certified  mail 
and  shall  set  forth  the  reason(s)  for  the 
action  taken.  Procedures  governing 
permit  sanctions  and  denials  for 
enforcement  reasons  are  set  forth  in  15 
CFR  Part  904,  subpart  D. 

(h)  Any  permit  issued  pursuant  to  this 
§  929.10,  §  929.11,  §  929.12,  or  Section 
310  of  the  NMSA  shall  be  subject  to  the 
following  general  conditions: 

(1)  All  permitted  activities  shall  be 
conducted  in  a  manner  that  does  not 
destroy,  cause  the  loss  of,  or  injure 
Sanctuary  resources,  except  that  a 
permit  issued  under  this  §929.10  or 
§929.11  may  authorize  negligible  short- 
term  adverse  effects  on  Sanctuary 
resources  and  qualities. 

(2)  The  permittee  shall  agree  to  hold 
the  United  States  harmless  against  any 
and  all  claims  arising  out  of  the  conduct 
of  the  permitted  activities. 

(3)  The  permit  shall  be  issued  for  a 
period  not  exceeding  five  years. 
However,  the  permittee  may  request 
permit  renewal  or  a  different  permit 
pursuant  to  the  same  procedure  as 
provided  by  this  §929.10.  Upon  the 
permittee's  request  for  renewal,  the 
Director  or  designee  shall:  review  all 
annual  reports  submitted  by  the 
permittee  pursuant  to  paragraph  (h)(4) 
of  this  section.  In  order  to  renew  the 
permit,  the  Director  or  designee  must 
find  that  the  activity  will  continue  to 
further  the  piu-poses  for  which  the 
Sanctuary  was  designated  in  accordance 
with  the  criteria  applicable  to  the  initial 
issuance  of  the  permit;  ascertain  the 
permittee  has  at  no  time  violated  the 
permit,  or  these  regulations;  and 
ascertain  the  permittee  has  not 
destroyed,  caused  the  loss  of.  or  injured 
Sanctuary  resources  while  conducting 
the  permitted  activities,  except  for  any 
negligible  short-term  adverse  effects  on 
Sanctuary  resources  and  qualities 
authorized  by  the  permit  pursuant  to 
paragraph  (h)(1)  of  this  section. 

(4)  The  permit  or  a  copy  thereof  shall 
be  displayed  on  board  all  vessels  or 
aircraft  used  in  the  conduct  of  the 
permitted  activity. 

(i)  In  addition  to  the  general 
conditions  listed  in  paragraphs  (h)(1) 
through  (4)  of  this  section,  any  permit 


issued  pursuant  to  this  §929.10, 
§929.11.  §929.12,  or  Section  310  of  the 
NMSA  may  be  subject  to  such  sjjecific 
terms  and  conditions,  including 
conditions  governing  access  to,  or  use 
of.  Sanctuary  resources,  as  the  Director 
or  designee  deems  reasonably  necessary 
or  appropriate  and  in  furtherance  of  the 
purposes  for  which  the  Sanctuary  is 
designated.  Such  conditions  may 
include,  without  limitation,  a  condition 
that: 

(1)  Any  data  or  information  obtained 
under  the  permit  shall  be  made 
available  to  the  public; 

(2)  A  NOAA  official  shall  be  allowed 
to  observe  any  activity  conducted  under 
the  permit; 

(3)  The  permittee  shall  submit  one  or 
more  reports  on  the  status,  progress,  or 
results  of  any  activity  authorized  by  the 
permit; 

(4)  The  permittee  shall  submit  an 
annual  report  to  the  Director  or  designee 
not  later  than  December  31  of  each  year 
on  activities  conducted  pursuant  to  the 
permit.  The  report  shall  describe  all 
activities  conducted  under  the  permit 
and  all  revenues  derived  from  such 
activities  during  the  term  of  the  permit; 
and/or 

(5)  The  permittee  shall  purchase  and 
maintain  general  liability  insurance 
against  any  and  all  claims  arising  out  of 
the  permitted  activities.  A  copy  of  the 
insurance  policy  shall  be  submitted  to 
the  Director  or  designee. 

(j)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  or  a  National 
Marine  Sanctuary  Historical  Resources 
permit  may  appeal  the  denial, 
conditioning,  amendment,  suspension 
or  revocation  of  the  permit  in 
accordance  with  the  procedures  set 
forth  in  §929.16. 

§  929. 1 1    National  Marine  Sanctuary 
Historical  Resources  Permits;  exploration, 
researcti/rftcovery,  research/recovery/ 
transfer;  application  procedures  and 
issuance  criteria. 

(a)  The  Director  or  designee,  at  his  or 
her  discretion,  may  issue  a  research/ 
exploration,  research/recovery,  or 
research/recovery/transfer  permit,  in 
accordance  with  this  §  929.11,  and 
subject  to  such  terms  and  conditions  as 
he  or  she  deems  appropriate,  to  conduct 
an  activity  specified  under  this  §  929. 1 1 
and  prohibited  by  §§  929.5  or  929.6. 
Activities  conducted  pursuant  to  a 
permit  issued  under  this  §929.11  shall 
be  consistent  and  conform  with  the 
[proposed]  Procedures  for  Submerged 
Cultural  Resources  Agreement  Among 
NOAA,  The  Advisory  Council  on 
Historic  Preservation,  and  the  State  of 
Florida  on  Submerged  Cultural 
Resources  (hereinafter  SCR  .Agreement). 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  SCR 
Agreement  is  reproduced  as  an 
appendix  to  the  "Regulatory  Action 
Plan"  set  forth  in  Volume  1  of  the  (draft) 
Florida  Keys  National  Marine  Sanctuary 
Management  Plan,  dated  March  1995. 
Copies  of  the  SCR  Agreement  may  be 
inspected  at,  and  obtained  from,  the 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East- West 
Highway,  12th  floor.  Silver  Spring,  MD 
20910  or  from  the  Florida  Keys  National 
Marine  Sanctuary  Office,  P.O.  Box 
500368.  Marathon,  FL  33050.  The  SCR 
Agreement  is  also  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. ' 

fb)  Applications  for  research/recovery 
and  research/recovery/transfer  permits 
shall  follow  the  procedures  listed  in 
§  929.10(d)  through  (g). 

(c)  Any  permit  issued  pursuant  to  this 
§  929.11  shall  be  subject  to  the  general 
conditions  listed  in  §  929.10(h)  (1) 
through  (4).  and  any  special  conditions 
that  may  be  imposed  by  the  Director  or 
designee  in  accordance  with  §929.10(i). 
In  addition,  the  following  general 
conditions  shall  apply  to  all  research/ 
recover)'  and  research/recovery/transfer 
permits: 

(1)  The  permittee  shall  post  a 
performance  bond  commensurate  with 
the  scope  of  work  to  cover  costs 
associated  with  the  recovery.  The  bond 
shall  be  released  only  after  the  project 
is  completed  according  to  the  agreed- 
upon  terms,  the  artifacts  are  conserved, 
and  a  final  report  is  delivered  and 
approved  by  Director  or  designee  in 
accordance  with  the  SCR  Agreement; 
and 

(2)  The  permittee,  at  his  or  her  own 
expense,  shall  provide  secure  storage  of 
the  artifacts  recovered  pursuant  to 
research/ recover}'  or  research/recovery/ 
transfer  permit,  and  the  permittee  shall 
obtain  insurance  for  tlie  artifacts 
equivalent  to  the  fair  market  value  as 
determined  by  a  qualified  objective 
assessor.  Such  assessor  shall  be 
identified  or  approved  by  the  Director  or 
designee. 

(d)  Surx'ey  and  Inventory  Permits.  (1) 
The  Director  or  designee  may  issue  a 
survey  and  inventory  permit  to  conduct 
non-intrusive  survey  activities  that  will 
not  include  excavation,  removal,  or 


'  The  incorporation  by  reference  will  be 
submitted  to  the  GfTice  of  the  Federal  Register  for 
approval. 
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recovery  of  historical  resources,  nor 
result  in  destruction  of.  loss  of,  or  injury 
to  Sanctuary  resources. 

(2)  Survey  and  inventory  reports  and 
daily  logs  must  be  prepared  describing 
the  activities  conducted  pursuant  and 
results  obtained  from  the  activities 
authorized  in  the  exploration  permit. 
Copies  of  the  report  and  daily  logs  and 
any  other  data  derived  from  the  survey 
shall  be  delivered  in  a  timely  manner 
pursuant  to  a  deadline  proscribed  in  the 
permit  and  will  be  stored  in  a  repository 
to  be  named  in  the  permit. 

(e)  Research/ Recovery  Permits.  (1) 
Recovery  of  historical  resources  will 
only  be  permitted  when  developed  in 
conjunction  with  research  to  preserve 
the  historic  information  for  public  use. 
Intrusive  research  and/or  recovery  will 
be  permitted  based  upon  a  balancing  of 
factors  and  criteria  to  determine 
whether  the  goals  of  preservation, 
research,  education,  and  public  access 
are  better  served  by  permitting  this  type 
of  activity  as  opposed  to  leaving  the 
historic  resource  in  place. 

(2)  For  sites  where  no  prior  federally 
adjudicated  claim  exists,  and  for 
federally  adjudicated  admiralty  claim 
sites  within  the  Sanctuary,  the  following 
minimum  requirements  apply  as  general 
permit  conditions  and  may  be  subject  to 
separate  approval,  as  specified  by  the 
Director  or  designee: 

(i)  The  applicant  must  have  secured 
Federal,  State,  and  local  permits  from 
all  agencies  with  jurisdiction  over  the 
proposed  activities; 

(ii)  A  professional  archaeologist  must 
be  in  charge  of  planning,  conducting, 
and  supervising  field  operations, 
analysis: 

(iii)  A  conservation  laboratory  must 
be  in  place  before  field  operations  are 
begun,  and  a  professional  nautical 
conservator  must  be  in  charge  of 
planning,  conducting,  and  supervising 
the  conservation  of  any  artifacts  and 
other  materials  recovered; 

(iv)  A  curation  agreement  with  a 
museum  or  facility  for  curation.  display, 
and  maintenance  of  the  recovered 
historical  resources  must  be  in  place 
before  field  operations  have  begun; 

(v)  The  site's  archaeological 
information  must  be  fully  documented, 
including  measured  drawings,  site  maps 
drawn  to  professional  standards,  and  a 
photographic  record; 

(vi)  Final  reports  must  be  prepared 
describing  research  design, 
methodology,  laboratory  analyses, 
findings,  and  other  items.  These  reports 
shall  be  delivered  in  a  timely  manner 
pursuant  to  a  deadline  proscribed  in  the 
permit; 

(vii)  Copies  of  all  reports,  site  maps, 
field  notes,  and  other  data  and  records 


derived'from  the  project  will  be  stored 
in  a  repository  to  be  named  in  the 
permit. 

(f)  Research/Recovery/Transfer 
Permits.  (1)  Agreements  for  the  curation 
and  display  of  recovered  historical 
resources  may  provide  for  the  release  of 
public  artifacts  for  private  sale  transfer 
if  such  sale  transfer  is  consistent  with 
preservation,  research,  education,  or 
other  purposes  of  the  designation  and 
management  of  the  Sanctuary.  Sale 
distribution  of  historical  resources  shall 
be  executed  pursuant  to  the  SCR 
Agreement. 

(2)  All  research/recovery/transfer 
permits  shall  be  subject  to  the 
requirements  in  paragraph  (e)  of  this 
section. 

(3)  All  research/ recovery/transfer 
permits  shall  be  subject  to  the 
requirements  for  special  use  permits 
listed  in  §  929.12  (c)  through  (f). 

$929.12    SpMlal  Um  Permits. 

(a)(1)  The  Director  or  designee  may 
require  a  special  use  permit  in  order  to 
conduct  a  concession-type,  commercial 
activity  within  the  Sanctuary  if  the 
Director  or  designee  determines  such 
authorization  is  reasonably  necessary: 

(i)  To  establish  conditions  of  access  to 
and  use  of  any  Sanctuary  resource;  or 

(ii)  To  promote  public  use  and 
understanding  of  any  Sanctuary 
resource. 

(2)  No  permit  may  be  issued  unless 
the  activity  is  compatible  with  the 
purposes  for  which  the  Sanctuary  was 
designated  and  can  be  conducted  in  a 
manner  that  does  not  destroy,  cause  the 
loss  of.  or  injure  any  Sanctuary 
resource. 

(b)  Applications  for  such  permits 
shall  follow  the  procedures  listed  in 
§  929.10(d)  through  (g). 

(c)  Any  special  use  jjermit  issued 
pursuant  to  this  §  929.12  shall  be  subject 
to  the  general  conditions  listed  in 

§  929.10(h)(1)  through  (4),  and  any 
special  conditions  that  may  be  imposed 
by  the  Director  or  designee  in 
accordance  with  §929.10(i). 

(d)  The  Director  or  designee  may 
assess  and  collect  fees  for  the  conduct 
of  any  activity  authorized  by  a  special 
use  permit  issued  pursuant  to  this 
§929.12.  No  special  use  permit  shall  be 
effective  until  all  assessed  fees  are  paid, 
unless  otherwise  provided  by  the 
Director  or  designee  by  a  fee  schedule 
set  forth  as  a  permit  condition. 

(e)  In  assessing  a  fee  under  paragraph 
(f)  of  this  section,  the  Director  or 
designee  shall  include: 

(1)  All  costs  incurred,  or  expected  to 
be  incurred,  in  reviewing  and 
processing  the  permit  application, 
including  costs  for: 


(i)  Number  of  personnel; 

(ii)  Personnel  hours; 

(iii)  Equipment; 

(iv)  Biological  assessments; 

(v)  Copying;  and 

(vi)  Overhead  directly  related  to 
reviewing  and  processing  the  permit 
application; 

(2)  All  costs  incurred,  or  expected  to 
be  incurred,  by  the  Director  or  designee 
as  a  direct  result  of  the  conduct  of  the 
activity  for  which  the  special  use  permit 
was  issued,  including,  but  not  limited 
to: 

(i)  The  cost  of  monitoring  the  conduct 
both  during  and  after  the  activity  is 
completed  in  order  to  assess  the  impacts 
to  Sanctuary  resources; 

(ii)  The  use  of  an  official  NOAA 
observer,  including  travel  and  expenses 
and  personnel  hours;  and 

(iii)  Overhead  costs  directly  related  to 
the  permitted  activity;  and 

(3)  An  amount  which  represents  the 
fair  market  value  of  the  use  of  the 
Sanctuary  resource  and  a  reasonable 
return  to  the  United  States  Government. 

(f)  Special-use  permits  may  not  be 
transferred,  sold,  or  assigned  except 
with  the  written  approval  of  the  Director 
or  designee.  The  permittee  shall  provide 
the  Director  or  designee  with  written 
notice  of  any  such  transfer,  sale,  or 
assignment  no  less  than  30  days  prior  to 
its  proposed  consummation.  Transfers, 
sales,  or  assignments  consummated  in 
violation  of  this  requirement  shall  be 
considered  a  material  breach  of  the 
special-use  permit,  and  the  permit  shall 
be  considered  void  as  of  the 
consummation  of  any  such  transfer, 
sale,  or  assignment. 

(g)  Nothing  in  this  §  929.12  shall  be 
considered  to  require  a  person  to  obtain 
a  permit  under  this  §929.12  for  the 
conduct  of  any  fishing  activities  within 
the  Sanctuary. 

§929.13    Sanctuary  registry;  research 
notice. 

Any  person  conducting  research  in 
the  Sanctuary,  including  such  research 
not  involving  activities  prohibited  by 
§§  929.5  or  929.6.  may  voluntarily 
register  with  the  appropriate  Sanctuary 
field  office.  Such  registration  should 
include  the  type  of  research  being 
conducted,  location  of  research  area, 
and  name,  addressee,  and  contact 
telephone  numbers  of  the  principal 
investigator  or  research  expedition 
leader.  Upon  registration,  the  Sanctuary 
office  will  issue  a  research  flag  to  be 
used  while  conducting  research  within 
the  Sanctuary.  The  flag  must  be 
returned  upon  completion  of  all 
research  activities.  Copies  of  research 
results,  abstracts,  and  reports  may  be 
submitted  to  the  Sanctuary  field  office 


to  be  retained  for  Sanctuary 
management  purposes,  public 
observation,  and  peer  review. 

§  929. 1 4    Certification  of  pre-existing 
leases,  licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §§  929.5  or  §  929.6  if  such 
activity  is  specifically  authorized  by  a 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  State,  or 
local  authority  of  competent 
jurisdiction,  or  by  any  valid  right  of 
subsistence  use  or  access  in  existence 
on  the  effective  date  of  Sanctuary 
designation,  provided  that: 

(1)  The  holder  of  such  authorization 
or  right  notifies  the  Director  or  designee, 
in  writing,  within  90  days  of  the 
effective  date  of  the  regulations  in  this 
part,  of  the  existence  of  such 
authorization  or  right  and  requests 
certification  of  such  authorization  or 
right; 

(2)  The  holder  complies  with  the 
other  provisions  of  this  §929.14;  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as 
a  condition  of  certification,  by  the 
Director  or  designee,  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(b)  The  holder  of  a  valid  lease,  permit, 
license,  approval,  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  of  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  authorizing  an 
activity  prohibited  by  §  929.5  or  §  929.6 
may  conduct  the  activity  without  being 
in  violation  of  specified  provisions  of 

§  929.5  or  §  929.6.  pending  final  agency 
action  on  his  or  her  certification  request, 
provided  the  holder  is  in  compliance 
with  this  §929.14. 

(c)  Any  holder  of  a  valid  lease,  permit, 
license,  approval,  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State,  or  local  authority  of 
competent  jurisdiction,  or  any  holder  of 
a  valid  right  of  subsistence  use  or  access 
in  existence  on  the  effective  date  of 
Sanctuary  designation,  may  request  the 
Director  or  designee  to  issue  a  finding 
as  to  whether  the  activity  for  which  the 
authorization  has  been  issued,  or  the 
right  given,  is  prohibited  under  §929.5 
or  §929.6. 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 


Director.  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway.  Silver  Spring,  Maryland 
20910.  A  copy  of  the  lease,  permit, 
license,  approval,  or  other  authorization 
must  accompany  the  request. 

(e)  The  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  he  or  she 
deems  reasonably  necessary  to 
condition  appropriately  the  exercise  of 
the  certified  authorization  or  right  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the  request. 
The  Director  or  designee  may  seek  the 
views  of  any  persons  on  the  certification 
request. 

(f)  The  Director  or  designee  may 
amend  any  certification  made  under  this 
§929.14  whenever  additional 
information  becomes  available  justifying 
such  an  amendment. 

(g)  The  Director  or  designee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certification  made 
under  this  §  929.14.  in  writing,  to  both 
the  holder  of  the  certified  lease,  permit, 
license,  approval,  other  authorization, 
or  right,  and  the  issuing  agency,  and 
shall  set  forth  the  reason(s)  for  the 
decision  or  action  taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  §  929.14  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
vkrith  the  procedures  set  forth  in 
§929.16. 

(j)  Any  amendment,  renewal,  or 
extension  not  in  existence  on  the 
effective  date  of  Sanctuary  designation 
of  a  lease,  permit,  license,  approval, 
other  authorization,  or  right  is  subject  to 
the  provisions  of  §  929.15. 

§  929. 1 5    Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §§  929.5  or  929.6  if  such 
activity  is  specifically  authorized  by  any 
valid  lease,  permit,  license,  approval,  or 
other  authorization  issued  after  the 
effective  date  of  Sanctuary  designation 
by  any  Federal,  State,  or  local  authority 
of  competent  jurisdiction,  provided  that: 


(1)  The  applicant  notifies  the  Director 
or  designee,  in  writing,  of  the 
application  for  such  authorization  (and 
of  any  application  for  an  amendment, 
renewal,  or  extension  of  such 
authorization)  within  fifteen  (15)  days  of 
the  date  of  filing  of  the  application  or  of 
the  effective  date  of  the  regulations  in 
this  part,  whichever  is  later; 

(2)  The  applicant  complies  with  the 
other  provisions  of  this  §  929.15; 

(3)  The  Director  or  designee  notifies 
the  applicant  and  authorizing  agency 
that  he  or  she  does  not  object  to 
issuance  of  the  authorization  (or 
amendment,  renewal,  or  extension);  and 

(4)  The  applicant  complies  with  any 
terms  and  conditions  the  Director  or 
designee  deems  reasonably  necessary  to 
protect  Sanctuary  resources  and 
qualities. 

(b)  Any  potential  applicant  for  a  lease, 
permit,  license,  approval,  or  other 
authorization  from  any  Federal.  State,  or 
local  authority  (or  for  an  amendment, 
renewal,  or  extension  of  such 
authorization)  may  request  the  Director 
or  designee  to  issue  a  finding  as  to 
whether  the  activity  for  which  an 
application  is  intended  to  be  made  is 
prohibited  by  §§  929.5  or  929.6. 

(c)  Notification  of  filings  of 
applications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  Silver  Spring,  Maryland 
20910.  A  copy  of  the  apphcation  must 
accompany  the  notification. 

(d)  The  Director  or  designee  may 
request  additional  information  from  the 
applicant  as  he  or  she  deems  reasonably 
necessary  to  determine  whether  to 
object  to  issuance  of  such  lease,  license, 
permit,  approval,  or  other  authorization 
(or  to  issuance  of  an  amendment, 
extension,  or  renewal  of  such 
authorization),  or  what  terms  and 
conditions  are  reasonably  necessary  to 
protect  Sanctuary  resources  and 
quaUties.  The  information  requested 
must  be  received  by  the  Director  or 
designee  within  45  days  of  the  postmark 
date  of  the  request.  The  Director  or 
designee  may  seek  the  views  of  any 
persons  on  the  application. 

(e)  The  Director  or  designee  shall 
notify,  in  writing,  the  agency  to  which 
application  has  been  made  of  his  or  her 
review  of  the  application  and  possible 
objection  to  issuance.  After  review  of 
the  apphcation  and  information 
received  with  respect  thereto,  the 
Director  or  designee  shall  notify  both 
the  agency  and  applicant,  in  writing. 
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whether  he  or  she  has  an  obiection  to 
issuance  and  what  terms  and  conditions 
he  or  she  deems  reasonably  necessary  to 
protect  Sanctuary  resources  and 
qualities.  The  Director  or  designee  shall 
state  the  reason(s)  for  any  objection  or 
the  reason(s)  that  any  terms  and 
conditions  are  deemed  reasonably 
necessary  to  protect  Sanctuary  resources 
and  qualities. 

(0  The  Director  or  designee  may 
amend  the  terms  and  conditions 
deemed  reasonably  necessary  to  protect 
Sanctuary  resources  and  quaHties 
whenever  additional  information 
becomes  available  justifying  such  an 
amendment. 

(g)  Any  time  limit  prescribed  in  or 
established  under  this  §  929.15  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(h)  The  applicant  may  appeal  any 
objection  by.  or  terms  or  conditions 
imposed  by.  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  provisions  set 
forth  in  §929.16. 

§  929.16    Appeals  of  administrative  action. 

(a)  Except  for  permit  actions  taken  for 
enforcement  reasons  (see  15  CFR  part 
904,  subpart  D,  for  applicable 
procedures),  an  applicant  for,  or  a 
holder  of.  a  §929.10  Sanctuary  permit, 
an  applicant  for,  or  a  holder  of.  a 
§929.11  Sanctuary  Historical  Resources 
Permit,  an  applicant  for.  or  a  holder  of. 

a  §  929.12  Special  Use  Permit,  a  §  929.14 
certification  requester,  or  a  §  929.15 
applicant  (hereinafter  appellant)  may 
appeal  to  the  Assistant  Administrator  or 
designee; 

(1)  The  denial,  conditioning, 
amendment,  suspension,  or  revocation 
by  the  Director  or  designee  of  a  National 
Marine  Sanctuary.  National  Marine 
Sanctuary  Historical  Resources  or 
Special  Use  Permit; 

(2)  The  conditioning,  amendment, 
suspension,  or  revocation  of  a 
certification  under  §929.14;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §929.15. 

(b)  An  appeal  under  paragraph  (a)  of 
this  section  must  be  in  writing,  state  the 
action(s)  by  the  Director  or  designee 
appealed  and  the  reason(s)  for  the 
appeal,  and  be  received  within  30  days 
of  receipt  of  notice  of  the  action  by  the 
Director  or  designee.  Appeals  should  be 
addressed  to  the  Assistant 
Administrator,  Office  of  Ocean  and 
Coastal  Resource  Management,  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 


Administration,  1305  East-West 
Highway,  Silver  Spring,  MD  20910. 

(c)  While  the  appeal  is  pending, 
appellants  may  not  conduct  their 
activities  without  being  subject  to  the 
prohibitions  in  §§929.5  and  929.6. 

(d)  The  Assistant  Administrator  or 
designee  may  request  the  appellant  to 
submit  such  information  as  the 
Assistant  Administrator  or  designee 
deems  reasonably  necessary  in  order  for 
him  or  her  to  decide  the  appeal.  The 
information  requested  must  be  received 
by  the  Assistant  Administrator  or 
designee  within  45  days  of  the  postmark 
date  of  the  request.  The  Assistant 
Administrator  may  seek  the  views  of 
any  other  persons.  The  Assistant 
Administrator  or  designee  may  hold  an 
informal  hearing  on  the  appeal.  If  the 
Assistant  Administrator  or  designee 
determines  that  an  informal  hearing 
should  be  held,  the  Assistant 
Administrator  or  design.^  may 
designate  an  officer  before  whom  the 
hearing  shall  be  held.  The  hearing 
officer  shall  give  notice  in  the  Federal 
Register  of  the  time,  place,  and  subject 
matter  of  the  hearing.  The  appellant  and 
the  Director  or  designee  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  deemed  appropriate 
by  the  hearing  officer.  Within  60  days 
after  the  record  before  the  hearing 
officer  closes,  the  hearing  officer  shall 
recommend  a  decision  in  writing  to  the 
Assistant  Administrator  or  designee. 

(e)  The  Assistant  Administrator  or 
designee  shall  decide  the  appeal  using 
the  same  regulatory  criteria  as  for  the 
initial  decision  and  shall  base  the 
appeal  decision  on  the  record  before  the 
Director  or  designee  and  any 
information  submitted  regarding  the 
appeal,  and  if  a  hearing  has  been  held, 
on  the  record  before  the  hearing  officer 
and  the  hearing  officer's  recommended 
decision.  The  Assistant  Administrator 
or  designee  shall  notify  the  appellant  of 
the  final  decision  and  the  reason(s) 
therefor  in  writing.  The  Assistant 
Administrator  or  designee's  decision 
shall  constitute  final  agency  action  for 
purposes  of  the  Administrative 
Procedure  Act. 

(f)  Any  time  limit  prescribed  in  or 
established  under  this  section  other 
than  the  30  day  limit  for  filing  an  appeal 
may  be  extended  by  the  Assistant 
Administrator,  designee,  or  hearing 
officer  for  good  cause. 

Appendix  I  to  Part  929 — Florida  Keys 
National  Marine  Sanctuary  Boundary 
Coordinates 

(Ap[>endix  Based  on  North  American  Datum 
of  1983.) 


The  boundary  of  the  Florida  Keys  National 
Marine  Sanctuary — 

(a)  begins  at  the  northeastemraost  point  of 
Biscayne  National  Park  located  at 
approximately  25  degrees  39  minutes  north 
latitude.  80  degrees  5  minutes  west 
longitude,  then  runs  eastward  to  the  300-foot 
isobath  located  at  approximately  25  degrees 
39  minutes  north  latitude,  80  degrees  4 
minutes  west  longitude: 

(b)  then  runs  southward  and  connects  in 
succession  the  points  at  the  following 
coordinates: 

(i)  25  degrees  34  minutes  north  latitude,  80 
degrees  4  minutes  west  longitude. 

(ii)  25  degrees  28  minutes  north  latitude, 
80  degrees  5  minutes  west  longitude,  and 

(iii)  25  degrees  21  minutes  north  latitude. 
80  degrees  7  minutes  west  longitude: 

(iv)  25  degrees  16  minutes  north  latitude, 
80  degrees  8  minutes  west  longitude: 

(c)  then  runs  southwesterly  approximating 
the  300-foot  isobath  and  connects  in 
succession  the  p>oints  at  the  following 
coordinates: 

(i)  25  degrees  7  minutes  north  latitude.  80 
degrees  13  minutes  west  longitude, 

(ii)  24  degrees  57  minutes  north  latitude, 
80  degrees  21  minutes  west  longitude, 

(iii)  24  degrees  39  minutes  north  latitude, 

80  degrees  52  minutes  west  longitude, 

(iv)  24  degrees  30  minutes  north  latitude, 

81  degrees  23  minutes  west  longitude, 

(v)  24  degrees  25  minutes  north  latitude,  81 
degrees  50  minutes  west  longitude. 

(vi)  24  degrees  22  minutes  north  latitude, 

82  degrees  48  minutes  west  longitude, 
(vii)  24  degrees  37  minutes  north  latitude, 

83  degrees  6  minutes  west  longitude, 

(viji)  24  degrees  40  minutes  north  latitude, 
83  degrees  6  minutes  west  longitude, 

(ix)  24  degrees  46  minutes  north  latitude, 
82  degrees  54  minutes  west  longitude, 

(x)  24  degrees  44  minutes  north  latitude,  81 
degrees  55  minutes  west  longitude, 

(xi)  24  degrees  51  minutes  north  latitude, 
81  degrees  26  minutes  west  longitude,  and 

(xii)  24  degrees  55  minutes  north  latitude, 
80  degrees  56  minutes  west  longitude: 

(d)  then  follows  the  boundary  of 
Everglades  National  Park  in  a  southerly  then 
northeasterly  direction  through  Florida  Bay, 
Buttonwood  Sound,  Tarpon  Basin,  and 
Blackwater  Sound: 

(e)  after  Division  Point,  then  departs  from 
the  boundary  of  Everglades  National  Park 
and  follows  the  western  shoreline  of  Manatee 
Bay.  Barnes  Sound,  and  Card  Sound; 

(f)  then  follows  the  southern  boundary  of 
Biscayne  National  Park  to  the 
southeastemmost  point  of  Biscayne  National 
Park:  and 

(g)  then  follows  the  eastern  boundary  of 
Biscayne  National  Park  to  the  beginning 
p>oint  specified  in  paragraph  (a)  of  this 
Appendix. 

Appendix  II  to  Part  929 — Existing 
Management  Areas 

The  four  (4)  areas  are  identified  as  follows: 

National  Oceanic  and  Atmospheric 
Administration 

Pre-existing  National  Marine  Sanctuaries: 
(1)  Key  Largo  National  Marine  Sanctuary 

(see  15  CFR  Part  929,  as  revised  January  1. 

1995). 


(2)  Looe  Key  National  Marine  Sanctuary 
(sec  15  CFR  Part  937,  as  revised  January  1, 
1995). 

United  States  Fish  and  Wildlife  Service 

(3)  Great  White  Heron  National  Wildlife 
Refuge 

(4)  Key  West  National  Wildlife  Refuge 

Appendix  III  to  Part  929 — Wildlife 
Management  Areas 

The  twenty-six  (26)  zones  are  described  as 
follows: 


Area 


Measure 


(1)  Bay  Keys 


(2)  Boca  Grande 
Key. 

(3)  Woman  Key .. 


(4)  Cayo  Agua 
Keys. 

(5)  Cotton  Key 


(6)  Snake  Creek  .... 

(7)  Cottrell  Key 


(8)  Little  Mullet  Key 

(9)  Big  Mullet  Key  .. 

(10)  Crocodile  Lake 


(11)  East  Hartxjr 
Key. 

(12)  Lower  Hartx>r 
Keys. 

(13)  Horseshoe  Key 


(14)  Marquesas 
Keys. 


(15)  Tidal  flat  south 
of  Marvin  Key. 

(16)  Mud  Keys  (i)  ... 


(17)  Pelican  Shoal 


No  motor  zone  (300 
feet)  arourxj  one  is- 
land; ldle/rx>-wake 
speed  in  tidal  creeks 

Close  south  one-half  of 
the  t>each. 

Close  east  one-half  of 
the  t>each  and  sand 
spit  (southeast  side). 

Idle/  no-wake  speed 
zone  in  all  tidal 
creeks. 

No  motor  zone  on  tkJal 
flat. 
Do. 

No  motor  zone  (300 
feet)  around  entire  is- 
land. 

No  access  buffer  zone 
(300  feet)  around  erv 
tire  Island. 

No  motor  zone  (300 
feet)  around  entire  is- 
land. 

No  access  tHiffer  zor>e 
(300  feet)  along 
shoreline. 

No  access  butter  zone 
(300  feet)  around 
northernmost  Island. 

Idle/  no-wake  speed 
zone  In  all  tkJal 
creeks. 

No  access  buffer  zone 
(300  feet)  around 
main  island. 

(i)  No  motor  zones  (300 
feet)  around  3  small 
islarxjs  on  western 
skle  of  chain;  (ii)  no 
access  buffer  zone 
(300  feet)  around  one 
island  at  western  side 
of  chain;  (Iii)  idle/  no- 
wake  speed  zone 
through  one  tidal 
creek  on  southem 
side  of  chain. 

No  access  txiffer  zone. 

Idle/  no-wake  speed 
zones  in  2  main 
creeks;  (ii)  No  access 
In  2  smaller  creeks. 

No  landing  and  no  ac- 
cess out  to  50  feet 
from  shore  between 
April  1  arxl  Septem- 
ber 15. 


Area 


Measure 


(18)  Rodriguez  Key 

(19)  Dove  Key 

(20)  Tavemier  Key  . 

(21)  Sawyer  Keys  .. 

(22)  Snipe  Keys 
(tidal  creeks  north 
of  Outer  narrows). 

(23)  Upper  Harbor 
Key. 

(24)  East  Content 
Keys. 


(25)  West  Content 
Keys. 


(26)  Little  Crane 
Key. 


No  nrK>tor  zone  on  tkJal 
flat 

No  motor  zone  on  tidal 
flat;  No  access  zone 
around  the  two  small 
islands. 

No  motor  zone  on  tkJal 
flat. 

Close  tkjal  creeks  on 
south  skJe. 

(i)  Idle  rK>-wake  speed 
zone  in  main  tidal 
creek;  (ii)  No  motor 
zone  elsewhere. 

No  access  buffer  zone 
(300  feet)  around  en- 
tire island. 

Idle/  no-wake  speed 
zones  in  tklal  creeks 
between  south- 
westemmost  islands. 

Idle/  no-wake  speed 
zones  in  tklal  creeks; 
rK)  access  buffer 
zone  in  one  cove. 

No  access  buffer  zone 
(300  feet)  around  en- 
tire island. 


Appendix  IV  to  Part  929 — 
Replenishment  Reserves 

The  three  (3)  zones  consist  of  those 
portions  of  the  Sanctuary  which  are  located 
within  the  following  geographic  boundary 
coordinates  based  on  North  American  Datum 
of  1983: 


Point 


Latitude 


Longitude 


Key  Largo 

1  25''17.7'N  SO-ie.SW 

2  25°15.2'N  80°11.2'W 

3  25<'11.6'N  80''13.3W 

4  25''14.3'N  80°19.0W 

Sambos 

1    24''33.70'N        8r40.80^ 

2  24»28.70'N        81°41.90W 

3  •      24''28.50'N        81°43.70^ 

4  24"'33.50'N        81°43.10^ 

Dry  Tortugas 

1   24''45.70'N  82°45.00W 

2  24°22.20'N  82°45.00W 

3  24''22.00'N  82°48.00T/V 

4 24'^5.30'N  82°52.00'W 

5  24''34.00'N  82''52.00'W 

6  24''34.00'N  82°54.00'W 

7  24°37.00'N  82°48.00'W 

8  24''40.00N  B2<'46.00^ 

9 24°42.00'N  82^46.00'W 

10  24°43.90'N  82°48.00'W 

11    24°43.50'N  82''52.00'W 

12  24°45.90'N  82''52.00'W 

Appendix  V  to  Part  929 — Sanctuary 
Preservation  Areas 

The  nineteen  (19)  zones  consist  of  those 
portions  of  the  Sanctuary  which  are  located 
within  the  following  geographic  boundary 
coordinates  based  on  North  American  Datum 
of  1983: 


Point  Latitude  Longitude 

AujGATOR  Reef 

1   24''51.2'N  80*37. 1W 

2  24»50.8'N  80'^.8W 

3  24''50.4'N  80'>37.3W 

Carysfort/South  Carysfort  Reef 

1    25''14.1'N  80''12.6W 

2  25»13.7'N  80''12.2W 

3  25''122'N  80''13.4'W 

4  25»12.5'N  80O13.8W 

-    Cheeca  Rocks 

1   24»54.5'N  80»37.6W 

2  24''54.3'N  80''37.5W 

3  24''54.2'N  80">37.7W 

4  24''54.5'N  80°37.8W 

Coffins  Patch 

1    24'>41.1'N  80<'57.5W 

2  24''40.6'N  80°58.4W 

3  24''41.5'N  80°57.7W 

4  24''41.1'N  80°58.6W 

Conch  Reef 

1   24''57.5'N  80»27.4'W 

2  24''57.4'N  80'>27.3W 

3  24°57.0'N  80°27.7W 

4  24»56.9'N  80'>27.6W 

Davis  Reef 

1   24''55.6'N  80'>30.3W 

2  24'"55.3'N  80°30.0W 

3  24''55.rN  80°30.4W 

4  24"'55.4'N  80''30.7W 

Dry  Rocks 

1   25''7.6'N  80°17.9W 

2  25''7.4'N  80O17.7W 

3  25"'7.3'N  80°17.8W 

4  25'7.4'N  SO^iaiW 

Grecian  Rocks 

1   25''6.9'N  80"'18.2W 

2  25''6.6'N  80''17.9W 

3  25"'6.1'N  80<'18.5W 

4  25'*6.2'N  80°18.6W 

5  25'6.8'N  80''18.6W 

Eastern  Dry  Rocks 

1   24'>27.9'N  8r50.5W 

2  24°27.7'N  81  "50.4 W 

3  24°27.5'N  8r50.6W 

4  24°27.7'N  8r50.8W 

The  Elbow 

1    25°9.1'N  80''15.4W 

2  25''8.9'N  80*15.1  W 

3  25''8.1'N  80°15.7W 

4  25''8.8'N  80°15.7W 

French  Reef 

1   25'22-N  80°20.6'W 

2  25"'1.8'N  80*21. OW 

3  25°2.3'N  80°21.2W 

Hen  and  Chickens 

1    24<'56.4'N  80''32.9W 

2  24*562'N  80*32.7W 

3  24<'55.7'N  80*33.1  W 

4  24*55.9'N  80*33.3W 

LOOE  Key 

1   24*332'N  81°24J2W 


UMI 
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^ 


Point  Latitude  Longitude 

2  24'32.6'N  81°24.n/V 

3  24o32.4'N  81°24.7'W 

4  24»33.1'N         81'24.8'W 

Molasses  Reef 

1   25''0.9'N         80''22.4'W 

2  25°0.7N         80°22.0'W 

3  25''0.2'N  80°22.8'W 

4  25'0.7'N  80°22.8'W 

Newfound  Harbor  Key 

1   24''37.1'N  SI-^SS-W 

2  24''36.7'N         81'^3.8'W 

3  24'36.8'N  SI-^SS-W 

4  24''36.9'N         81°23.9'W 

ROCK  KEY 

1   24»27.5N  81°51.3'W 

2  24»27.3'N  8r51.2'W 

3  24'27.2'N  81''51.5'W 

4  24'27.5'N  81°51.6'W 

Sano  Key 

1   24»27.6'N  8r53.1'W 

2 24°27.0'N  arssiw 

3  24'>27.0'N  8r52.3'W 

4  24»27.6'N  81-52.3^ 

Sombrero  key 

1   24»37.8'N  81'^.7'W 

2  24*37.3'N  81°6.1'W 

3  24*37.rN  81''6.8'W 

Western  Sambo 

1    24  "29.  IN  81''42.6'W 

2  24-28.8'N  81''42  4'W 

3  24'*28.6'N  81''43.2'W 

4  24'28.9'N  81''43.4'W 

Appendix  VI  to  Part  92»^Special  Use 
Areas 

The  four  (4)  zones  consist  of  those  portions 
of  the  Sanctuary  which  are  located  within  the 
following  geographic  boundary  coordinates 

based  on  North  American  Datum  of  1983: 

Point  Latitude  Longitude 

Conch  Reef  (Research  Only) 

1   24''57.4'N  80-^7.3^ 

2  24'57.0'N  80°27.0'W 

3  24''56.7'N  80'^7.4'W 

4  24°57.0'N  80°27.7'W 

Looe  Key  (Research  Only) 

1    24°34.1'N  81°23.3'W 

2  24'>34.0'N  8r23.2'W 

3  24<'33.8'N  8r23.8'W 

4  24''34.0'N  ST^S-Q-W 

Peucan  Shoal  (Research  Only) 

1   24°30.3'N  81''37.7'W 

2  24°30.0'N  8r37.7'W 

3  24'>30.0'N  8r38.0'W 

4 24°30.2'N  arss.o-w 

Tennessee  Reef  (Research  Only) 

1  24''45.9'N  aoMS.e-w 

2  24''45.7'N  aOMS.A'W 

3  24''46.0'N  80''44.9'W 

4  24"462'N  80°45.1'W 


Appendix  VII  to  Part  929 — Coordinates 
for  the  Area  to  be  Avoided 

In  the  Vicinity  of  the  Florida  Keys 

(Reference  Charts:  United  States  11466. 
27th  Edition — September  1.  1990  and  United 
States  11450.  4th  Edition— August  11. 1990.) 


Point 


Utitude 


Longitude 


1  25°45.00'N 
8O''06.10'W. 

2  25»38.70'N 
80<'02.70'W. 

3  25''22.00'N 
80°03.00'W. 

4  25''00.20'N 
80''13.40'W. 

5  24'>37.90'N 
80°47.30'W. 

6  24''29.20'N 
8n7.30'W. 

7  24°22.30'N 
8r43.17'W. 

8  24028.00'N 
81°43.17'W. 

9  24'28.70'N 
81''43.50'W. 

10  24''29.80'N 
8r43.17'W. 

11  24'>33.10'N 

srss-is-w. 

12  24"'33.60'N 
8r26.00'W. 

13  24°38.20'N 
81"'07.00'W. 

14  24°43.20'N 
80'53.20'W. 

15  24''46.10'N 
80'46.15'W. 

16  24''51.10'N 
80''37.10'W. 

1 7  24''57.50'N 
80'>27.50'W. 

18  25°09.90'N 
80°16.20'W. 

19  25°24.00'N 

ao-ogicw. 

20  25°31  -SO-N 
8O''07.0O'W. 

21  25°39.70'N 
80°06.85'W. 

22  25<'45.00'N 
80"06.10'W. 


In  the  Vicinity  of  Key  West  Harbor 

(Reference  Chart:  United  States  11434,  21st 
Edition— August  11, 1990.) 


Point 


Latitude 


Longitude 


23  24">27.95'N 

aiMa-ss-w. 

24  24''23.00'N 

srss-so-w. 

25  24<'26.60'N 

arss-so-w. 

26  24"'27.75'N 
81°56.70'W. 

27  24''29.35'N 
81°53.40'W. 

28  24°29.35'N 

srso.ocw. 

29  24'>27.95'N 
81°48.65'W. 


Area  Surrounding  the  Marquesas  Keys 

(Reference  Chart:  United  States  11434.  21st 
Edition— August  11,  1990.) 


Point 


Latitude 


Longitude 


30  24°26.60'N 

arsg-ss-w. 

31  24<'23.00'N 
82'"03.50'W. 

32  24''23.60'N 
82°27.80'W. 

33  24''34.50'N 
82<'37.50'W. 

34  24''43.00'N 
82''26.50'W. 

35  24°38.31'N 
8r54.06'W. 

36  24037.91'N 
81°53.40'W. 

37  24-36. 15'N 
81''51.78'W. 

38  24°34.40'N 
81  "SO.  60  "W. 

39  24''33.44'N 
81°49.73'W. 

40  24"'31.20'N 
81''52.10'W. 

41  24''28.70'N 
81''56.80'W. 

42  24o26.60'N 

arsg.ss-w. 


Area  Surrounding  the  Dry  Tortugas  Islands 

(Reference  Chart:  United  States  11434,  21st 
Edition— August  11. 1990.) 


Point 


Latitude 


Longitude 


43  24°32.00'N 
82°53.50'W. 

44  24°32.00'N 
83-00.05'^. 

45  24''39.70'N 

as-ooos-w. 

46  24''45.60'N 
82<'54.40'W. 

47  24'>45.60'N 
82''47.20'W. 

48  24''42.80'N 
82''43.90'W. 

49  24°39.50'N 
82-43.90^. 

50  24''35.60'N 
82°46.40'W. 

51  24°32.00'N 
82°53.50'W. 


Appendix  VIII  to  Part  929 — Marine  Life 
Rule 

|As  excerpted  from  Chapter  46—42  of  the 
Florida  Administrative  Code] 

46—42.001    Purpose  and  Intent:  Designation 

of  Restricted  Species;  Definition  of 

"Marine  Life  Species." 
46-42.002     Definitions. 
46-42.003     Prohibition  of  Harvest: 

Longspine  Urchin.  Bahama  Starfish. 
46-42.0035     Live  Landing  and  Live  Well 

Requirements. 


Harvest  in  Biscayne  National 

Size  Limits. 
Bag  Limits. 
Commercial  Season,  Harvest 


46-42.0036 

Park.* 
46-42.004 
46-42.005 
46-42.006 

Limits. 
46-42.007    Gear  Specifications  and 

Prohibited  Gear. 
46-42.008     Live  Rock.** 
46-42.001     Purpose  and  Intent;  Designation 
of  Restricted  Species;  Definition  of 
"Marine  Life  Species". — 

(l)(a)  The  purpose  and  intent  of  this 
chapter  are  to  protect  and  conserve  Florida's 
tropical  marine  life  resources  and  assure  the 
continuing  health  and  abundance  of  these 
species.  The  further  intent  of  this  chapter  is 
to  assure  that  harvesters  in  this  fishery  use 
nonlethal  methods  of  harvest  and  that  the 
fish,  invertebrates,  and  plants  so  harvested  be 
maintained  alive  for  the  majtimum  possible 
conservation  and  economic  benefits. 

(b)  It  is  the  express  intent  of  the  Marine 
Fisheries  Commission  to  phase  out  the 
landing  of  live  rock  harvested  in  federal 
Exclusive  Economic  Zone  (EEZ)  waters 
adjacent  to  state  waters.  Such  harvest  is  and 
will  continue  to  be  prohibited  in  Florida 
waters,  except  that  landing  of  live  rock 
propagated  through  aquaculture  will  be 
allowed  pursuant  to  the  provisions  of  this 
chapter. 

(2)  The  following  fish  species,  as  they 
occur  in  waters  of  the  state  and  in  federal 
Exclusive  Economic  Zone  (EEZ)  waters 
adjacent  to  state  waters,  are  hereby 
designated  as  restricted  species  pursuant  to 
Section  370.01(20),  Florida  Statutes: 

(a)  Moray  eels — Any  species  of  the  Family 
Muraenidae. 

(b)  Snake  eels — Any  species  of  the  Genera 
Myrichthys  and  Myrophis  of  the  Family 
Ophichthidae. 

(c)  Toadfish — Any  species  of  the  Family 
Batrachoididae. 

(d)  Frogfish — Any  species  of  the  Family 
Antennariidae. 

(e)  Batfish — Any  species  of  the  Family 
Ogcocephalidae. 

(f)  Clingfish — Any  species  of  the  Family 
Cobiesocidae. 

(g)  Trumpetfish — Any  species  of  the 
Family  Aulostomidae. 

(h)  Cometfish — Any  species  of  the  Family 
Fistulariidae. 

(i)  Pif>efish/seahorses — Any  sp>ecies  of  the 
Family  Syngnathidae. 

(j)  Hamlet/seabass — Any  species  of  the 
Family  Serranidae,  except  groupers  of  the 
genera  Epinephalus  and  Mycteroperca,  and 
seabass  of  the  genus  Centropristis. 

(k)  Basslets — Any  species  of  the  Family 
Grammistidae. 

(I)  Cardinalfish — Any  species  of  the  Family 
Apogonidae. 

(m)  High-hat,  Jackknife-fish,  Spotted  drum, 
Cubbyu — Any  species  of  the  genus  Equetus 
of  the  Family  Sciaenidae. 

(n)  Reef  Croakers — Any  of  the  species 
Odontocion  dentex. 

(o)  Sweepwrs — Any  species  of  the  Family 
Pempherididae. 


*  Part  42.0036  is  not  set  forth  because  it  does  not 
apply  to  ttie  Sanctuary. 

**  Part  42.008  is  not  set  forth  because  it  is 
regulated  pursuant  to  §929.5(2J(ii). 


(p)  Butterflyfish — Any  species  of  the 
Family  Chaetodontidae. 

(q)  Angelfish — Any  species  of  the  Family 
Pomacanthidae. 

(r)  Damselfish — Any  species  of  the  Family 
Pomacentridae. 

(s)  Hawkfish — Any  species  of  the  Family 
Cirrhitidae. 

(t)  Wrasse/hogfish/razorfish — Any  species 
of  the  Family  Labridae,  except  hogfish, 
Lachnolaimus  maximus. 

(u)  Parrotfish — Any  species  of  the  Family 
Scaridae. 

(v)  Jawfish— Any  species  of  the  Family 
Opistognathidae. 

(w)  Blennies — Any  species  of  the  Families 
Clinidae  or  Blenniidae. 

(x)  Sleepers — Any  species  of  the  Family 
Eleotrididae. 

(y)  Gobies — Any  species  of  the  Family 
Cobiidae. 

(z)  Tangs  and  surgeonfish — Any  species  of 
the  Family  Acanthuridae. 

(aa)  Filefish/triggerfish — Any  species  of  the 
Family  Balistes,  except  gray  triggerfish, 
Balistidae  capriscus. 

(bb)  Trunkfish/cowfish — Any  species  of 
the  Family  Ostraciidae. 

(cc)  Pufferfish/burrfish/balloonfish — Any 
of  the  following  species: 

1.  Balloonfish — Diodon  holocanthus. 

2.  Sharpnose  puffer — Canthigaster  rostrata. 

3.  Strif>ed  burrfish — Chilomycterus 
schoepfi. 

(3)  The  following  invertebrate  species,  as 
they  occur  in  waters  of  the  state  and  in 
federal  Exclusive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters,  are  hereby 
designated  as  restricted  species  pursuant  to 
§  370.01(20),  Florida  Statutes: 

(a)  Sponges — Any  sp>ecies  of  the  Class 
Demospongia,  except  sheepswool,  yellow, 
grass,  glove,  finger,  wire,  reef,  and  velvet 
sponges.  Order  Dictyoceratida. 

(b)  Upside-down  jellyfish — Any  species  of 
the  Genus  Cassiopeia. 

(c)  Siphonophores/hydroids — Any  species 
of  the  Class  Hydrozoa,  except  fire  corals. 
Order  Milleporina. 

(d)  Soft  corals — Any  sp)ecies  of  the 
Subclass  Octocorallia,  except  sea  fans 
Gorgonia  flabellum  and  Gorgonia  ventalina. 

(e)  Sea  ememones — Any  species  of  the 
Orders  Actinaria,  Zoanthidea, 
Corallimorpharia,  and  Ceriantharia. 

(f)  Featherduster  worms/calcareous 
tubeworms — Any  species  of  the  Families 
Sabellidae  and  Serpulidae. 

(g)  St£ir-shells — Any  of  the  species  Astraea 
americana  or  Astraea  phoebia. 

(h)  Nudibranchs/sea  slugs — Any  species  of 
the  Subclass  Opisthobranchia. 

(i)  Fileclams — Any  species  of  the  Genus 
Lima. 

(j)  Octopods — Any  species  of  the  Order 
Octopoda.  except  the  common  octopus, 
Octopodus  vulgaris. 

(k)  Shrimp — Any  of  the  following  species: 

1.  Cleaner  shrimp  and  peppermint 
shrimp — Any  species  of  the  Genera 
Periclimenes  or  Lysmata. 

2.  Coral  shrimp^Any  species  of  the  Genus 
Stenopus. 

3.  Snapping  shrimp — Any  species  of  the 
Genus  Alpheus. 

(1)  Crabs — Any  of  the  following  sp>ecies: 


1.  Yellowline  arrow  crab — Stenorhynchus 
seticomis. 

2.  Furcate  spider  or  decorator  crab-— 
Stenocionops  furcata. 

3.  Thinstripe  hermit  crab — Clibanarius 
vittatus. 

4.  Polkadoited  hermit  crab — Phimochirus 
operculatus. 

5.  SpMjtted  pKircelain  crab — Porcellana 
sayana. 

6.  Nimble  spray  or  urchin  crab^Percnon 
gibbesi. 

7.  False  arrow  crab — Metoporhaphis 
calcarata. 

(m)  Starfish — Any  species  of  the  Class 
Asteroidea,  except  the  Bahama  starfish, 
Oreaster  reticulatus. 

(n)  Brittlestars — Any  species  of  the  Class 
Ophiuroidea. 

(0)  Sea  urchins — Any  species  of  the  Class 
Echinoidea,  except  longspine  urchin. 
Diadema  antillarum,  and  sand  dollars  and 
sea  biscuits.  Order  Clypeasteroida. 

(p)  Sea  cucumbers — Any  species  of  the 
Class  Holothuroidea. 

(q)  Sea  lillies — Any  species  of  the  Class 
Crinoidea. 

(4)  The  following  species  of  plants,  as  they 
occur  in  waters  of  the  state  and  in  federal 
Exclusive  Economic  Zone  (EEZ)  waters 
adjacent  to  state  waters,  are  hereby 
designated  as  restricted  species  pursuant  to 
Section  370.01(20),  Florida  Statutes: 

(a)  Caulerp>a — Any  species  of  the  Family 
Caulerpaceae. 

(b)  Halimeda/mennaid's  fan/mermaid's 
shaving  brush — Any  species  of  the  Family 
Halimedaceae. 

(c)  Coralline  red  algae — Any  sftecies  of  the 
Family  Corallinaceae. 

(5)  For  the  purptoses  of  Section 
370.06(2)(d),  Florida  Statutes,  the  term 
"marine  life  species"  is  defined  to  mean 
those  species  designated  as  restricted  species 
in  subsections  (2),  (3),  and  (4)  of  this  rule. 

Specific  Authority  370.01(20),  370.027(2), 
370.06(2)(d),  F.S.Law  Implemented 
370.01(20),  370.025.  370.027,  370.06(2)(d), 
F.S.  History— New  1-1-91,  Amended  7-1- 
92. 

46-42.002  Definitions.— As  used  in  this  rule 
chapter: 

(1)  "Barrier  net,"  also  known  as  a  "fence 
net,"  means  a  seine  used  beneath  the  surface 
of  the  water  by  a  diver  to  enclose  and 
concentrate  tropical  fish  and  which  may  be 
made  of  either  nylon  or  monofilament. 

(2)  "Drop  net"  means  a  small,  usually 
circular,  net  with  weights  attached  along  the 
outer  edge  and  a  single  float  in  the  center, 
used  by  a  diver  to  enclose  and  concentrate 
tropical  fish. 

(3)  "Gorgonian,"  except  for  puiposes  of 
Rule  46—42.001.  means  any  member  of  any 
species  of  the  Subclass  Octocorallia.  except 
the  species  Gorgonia  flabellum  and  Gorgonia 
ventalina. 

(4)  "Hand  held  net"  means  a  landing  or  dip 
net  as  defined  in  Rule  46—4.002(4).  except 
that  a  p>ortion  of  the  bag  may  be  constructed 
of  clear  plastic  material,  rather  than  mesh. 

(5)  "Harvest"  means  the  catching  or  taking 
of  a  marine  organism  by  any  means 
whatsoever,  followed  by  a  reduction  of  such 
organism  to  possession.  Marine  organisms 
that  are  caught  but  immediately  returned  to 
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the  water  free,  alive,  and  unharmed  are  not 
harvested.  In  addition,  temporary  possession 
of  a  marine  animal  for  the  purpose  of 
measuring  it  to  determine  compliance  with 
the  minimum  or  maximum  size  requirements 
of  this  chapter  shall  not  constitute  harvesting 
such  animal,  provided  that  it  is  measured 
immediately  after  taking,  and  immediately 
returned  to  the  water  free,  alive,  and 
unharmed  if  undersize  or  oversize. 

(6)  "Harvest  for  commercial  purposes" 
means  the  taking  or  harvesting  of  any  tropical 
ornamental  marine  life  species  or  tropical 
ornamental  marine  plant  for  purposes  of  sale 
or  with  intent  to  sell.  The  harvest  of  tropical 
ornamental  marine  life  species  or  tropical 
ornamental  marine  plants  in  excess  of  the  bag 
limit  shall  constitute  prima  facie  evidence  of 
intent  to  sell. 

(7)  "Land,"  when  used  in  connection  with 
the  harvest  of  marine  organisms,  means  the 
physical  act  of  bringing  the  harvested 
organism  ashore. 

(8)  "Live  rock"-  see  defmition  in  section 
929.3 

(9)  "Slurp  gun"  means  a  self-contained, 
handheld  device  that  captures  tropical  fish 
by  rapidly  drawing  seawater  containing  such 
fish  into  a  closed  chamber. 

(10)  "Total  length"  means  the  length  of  a 
fish  as  measured  from  the  tip  of  the  snout  to 
the  tip  of  the  tail. 

(11)  "Trawl"  means  a  net  in  the  form  of  an 
elongated  bag  with  the  mouth  kept  0(>en  by 
various  means  and  fished  by  being  towed  or 
dragged  on  the  bottom.  "Roller  frame  trawl" 
means  a  trawl  with  all  of  the  following 
features  and  specifications: 

(a)  A  rectangular  rigid  frame  to  keep  the 
mouth  of  the  trawl  open  while  being  towed. 

(b)  The  lower  horizontal  beam  of  the  frame 
has  rollers  to  allow  the  trawl  to  roll  over  the 
bottom  and  any  obstructions  while  being 
towed. 

(c)  The  trawl  opening  is  shielded  by  a  grid 
of  vertical  bars  spaced  no  more  than  3  inches 
apart. 

(d)  The  trawl  is  towed  by  attaching  a  line 
or  towing  cable  to  a  tongue  located  above  or 
at  the  center  of  the  upper  horizontal  beam  of 
the  frame. 

(e)  The  trawl  has  no  doors  attached  to  keep 
the  mouth  of  the  trawl  open. 

(12)  "Tropical  fish"  means  any  species 
included  in  subsection  (2)  of  Rule  46—42.001. 
or  any  part  thereof. 

(13)  "Tropical  ornamental  marine  life 
species"  means  any  species  included  in 
subsections  (2)  or  (3)  of  Rule  4&-42.001 ,  or 
any  fiart  thereof. 

(14)  "Tropical  ornamental  marine  plant" 
means  any  species  included  in  subsection  (4) 
of  Rule  46-42.001. 

Specific  Authority  370.02/(2),  F.S.  Law 

Implemented  370.025,  370.027,  F.S.  History: 

New  1-1-91,  Amended  7-1-92. 

46-42.003     Prohibition  of  Harvest: 

Longspine  Urchin,  Bahama  Starfish. — 
No  person  shall  harvest,  possess  while  in 
or  on  the  waters  of  the  state,  or  land  any 
of  the  following  species: 

(1)  Longspine  urchin,  Diadema  antillarum. 

(2)  Bahama  starfish,  Oreaster  reticulatus. 


Specific  Authority  370.027(2),  F.S.  Law 
Implemented  370.025.  370.027,  F.S.  History: 
New  1-1-91.  Amended  7-1-92. 
46-42.0035     Live  Landing  and  Live  Well 
Requirements. — 

(1)  Each  person  harvesting  any  tropical 
ornamental  marine  life  species  or  any 
tropical  ornamental  marine  plant  shall  land 
such  marine  organism  alive. 

(2)  Each  f>erson  harvesting  any  tropical 
ornamental  marine  life  species  or  any 
tropical  ornamental  marine  plant  shall  have 
aboard  the  vessel  being  used  for  such  harvest 
a  continuously  circulating  live  well  or 
aeration  or  oxygenation  system  of  adequate 
size  and  capacity  to  maintain  such  harvested 
marine  organisms  in  a  healthy  condition. 

Specific  Authority  370.027(2).  F.S.  Law 
Implemented  370.025,  370.027,  F.S.  History: 
New  7-1-92. 

46-42.004    Size  Limits.— 
(1)  Angelfishes. — 

(a)  No  f>erson  harvesting  for  commercial 
purposes  shall  harvest,  possess  while  in  or 
on  the  waters  of  the  state,  or  land  any  of  the 
following  species  of  angelfish,  of  total  length 
less  than  that  set  forth  below: 

1.  One-and-one-half  (1  1/2)  inches  for: 

a.  Gray  angelfish  [Pomacanthus  arcuatus]. 

b.  French  angelfish  [Pomacanthus  pant). 

2.  One-and-three-quarters  (1  3/4)  inches 
for: 

a.  Blue  angelfish  [Holacanthus 
bermudensis). 

b.  Queen  angelfish  [Holacanthus  ciliaris). 

3.  Two  (2)  inches  for  rock  beauty 
[Holacanthus  tricolot). 

(b)  No  person  shall  harvest,  possess  while 
in  or  on  the  waters  of  the  state,  or  land  any 
angelfish  (Family  Pomacanthidae),  of  total 
length  greater  than  that  specified  below: 

1.  Ten  (10)  inches  for  angelfish.  except 
rock  beauty  [Holacanthus  tricolor). 

2.  Six  (6)  inches  for  rock  beauty. 

(c)  Except  as  provided  herein,  no  F>erson 
shall  purchase,  sell,  or  exchange  any 
angelfish  smaller  than  the  limits  specified  in 
paragraph  (a)  or  larger  than  the  limits 
specified  in  paragraph  (b).  This  prohibition 
shall  not  apply  to  angelfish  legally  harvested 
outside  of  state  waters  or  federal  Exclusive 
Economic  Zone  (EEZ)  waters  adjacent  to  state 
waters,  which  angelfish  are  entering  Florida 
in  interstate  or  international  commerce.  The 
burden  shall  be  upon  any  person  possessing 
such  angelfish  for  sale  or  exchange  to 
establish  the  chain  of  [>ossession  from  the 
initial  transaction  after  harvest,  by 
appropriate  receipt(s).  bill(s)  of  sale,  or  bill(s) 
of  lading,  and  any  customs  receipts,  and  to 
show  that  such  angelfish  originated  from  a 
pioint  outside  the  waters  of  the  State  of 
Florida  or  federal  Exclusive  Economic  Zone 
(EEZ)  waters  adjacent  to  Florida  waters  and 
entered  the  state  in  interstate  or  international 
commerce.  Failure  to  maintain  such 
documentation  or  to  promptly  produce  same 
at  the  request  of  any  duly  authorized  law 
enforcement  officer  shall  constitute  prima 
facie  evidence  that  such  angelfish  were 
harvested  from  Florida  waters  or  adjacent 
EEZ  waters  for  purposes  of  this  paragraph. 

(2)  Butterflyfishes.— 

(a)  No  pierson  harvesting  for  commercial 
pur(>oses  shall  harvest,  possess  while  in  or 
on  the  waters  of  the  state,  or  land  any 


butterflyfish  (Family  Chaetodontidae)  of  total 
length  less  than  one  (1)  inch. 

(b)  No  person  shall  harvest,  possess  while 
in  or  on  the  waters  of  the  state,  or  land  any 
butterflyfish  of  total  length  greater  than  4 
inches. 

(3)  Gobies — No  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the  state, 
or  land  any  gobie  (Family  Gobiidae)  of  total 
length  greater  than  2  inches. 

(4)  )awfishes — No  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the  state, 
or  land  any  jawfish  (Family  Opistognathidae) 
of  total  length  greater  than  4  inches. 
Specific  Authority  370.027(2).  F.S.  Law 
Implemented  370.025.  370.027.  F.S.  History: 
New  1-1-91.  Amended  7-1-92. 
46-42.005     Bag  limit.— 

(1)  Except  as  provided  in  Rule  46-42.006 
or  sut>sections  (3)  or  (4)  of  this  rule,  no 
person  shall  harvest,  possess  while  in  or  on 
the  waters  of  the  state,  or  land  more  than  20 
individuals  per  day  of  tropical  ornamental 
marine  life  sf>ecies,  in  any  combination. 

(2)  Except  as  provided  in  Rule  46—42.006, 
no  person  shall  harvest,  possess  while  in  or 
on  the  waters  of  the  state,  or  land  more  than 
one  (1)  gallon  per  day  of  tropical  ornamental 
marine  plants,  in  any  combination  of  species. 

(3)  Except  as  provided  in  Rule  46-42.006, 
no  person  shall  harvest,  possess  while  in  or 
on  the  waters  of  the  state,  or  land  more  than 
5  angelfishes  (Family  Pomacanthidae)  f>er 
day.  Each  angelfish  shall  be  counted  for 
purposes  of  the  20  individual  bag  limit 
specified  in  subsection  (1)  of  this  rule. 

(4)(a)  Unless  the  season  is  closed  pursuant 
to  paragraph  (b),  no  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the  state, 
or  land  more  than  6  colonies  per  day  of 
gorgonians.  Each  colony  of  gorgonian  or  part 
thereof  shall  be  considered  an  individual  of 
the  species  for  purposes  of  subsection  (1)  of 
this  rule  and  shall  be  counted  for  purposes 
of  the  20  individual  bag  limit  specified 
therein. 

(b)  If  the  harvest  of  gorgonians  in  federal 
Exclusive  Economic  Zone  (EEZ)  waters 
adjacent  to  state  waters  is  closed  to  all 
harvesters  prior  to  the  end  of  any  calendar 
year,  the  season  for  harvest  of  gorgonians  in 
state  waters  shall  also  close  until  the 
following  January  1,  upon  notice  given  by  the 
Executive  Director  of  the  Department  of 
Natural  Resources,  in  the  manner  provided  in 
s.  120.52(16)(d),  Florida  Statutes. 
Specific  Authority  370.027(2).  F.S.  Law 
Implemented  370.025,  370.027,  F.S.  History: 
New  1-1-91. 

46—42.006    Commercial  Season.  Harvest 
Limits. — 

(1)  Except  as  provided  in  Rule  46- 
42.008(7),  no  person  shall  harvest,  f>ossess 
while  in  or  on  the  waters  of  the  state,  or  land 
quantities  of  tropical  ornamental  marine  life 
species  or  tropical  ornamental  marine  plants 
in  excess  of  the  bag  limits  established  in  Rule 
46—42.005  unless  such  person  piossesses  a 
valid  saltwater  products  license  with  both  a 
marine  life  fishery  endorsement  and  a 
restricted  spiecies  endorsement  issued  by  the 
Department  of  Natural  Resources. 

(2)  Persons  harvesting  tropical  ornamental 
marine  life  species  or  tropical  ornamental 
marine  plants  for  commercial  purposes  shall 
have  a  season  that  begins  on  January  1  of 


each  year  and  continues  through  December 
31  of  the  same  year.  These  persons  shall  not 
harvest,  possess  while  in  or  on  the  waters  of 
the  state,  or  land  tropical  ornamental  marine 
life  species  in  excess  of  the  following  limits: 

(a)  A  limit  of  75  angelfish  (Family 
Pomacanthidae)  per  pierson  per  day  or  150 
angelfish  per  vessel  pier  day,  whichever  is 
less. 

(b)  A  limit  of  75  butterflyfishes  (Family 
Chaetodontidae)  per  vessel  per  day. 

(c)  There  shall  be  no  limits  on  the  harvest 
for  commercial  purposes  of  gorgonians 
unless  and  until  the  season  for  all  harvest  of 
gorgonians  in  federal  Exclusive  Economic 
Zone  (EEZ)  waters  adjacent  to  state  waters  is 
closed.  At  such  time,  the  season  for  harvest 
of  gorgonians  in  state  waters  shall  also  close 
until  the  following  January  1,  upon  notice 
given  by  the  Executive  Director  of  the 
Department  of  Natural  Resources,  in  the 
manner  provided  in  Section  120.52(16)(d), 
Florida  Statutes. 

(d)  A  limit  of  200  giant  Caribbean  or  "pink- 
tipped"  anemones  [Condylactus  gigantea) 
per  vessel  per  day. 

Specific  Authority  370.027(2),  F.S.  Law 
Implemented  370.025,  370.027,  F.S.  History: 
New  1-1-91,  Amended  7-1-92. 
46—42.007    Gear  Specifications  and 
Prohibited  Gear. 
(1)  The  following  types  of  gear  shall  be  the 
only  typ)es  allowed  for  the  harvest  of  any 
tropical  fish,  whether  from  state  waters  or 
from  federal  Exclusive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters: 

(a)  Hand  held  net. 

(b)  Barrier  net,  with  a  mesh  size  not 
exceeding  3/4  inch  stretched  mesh. 

(c)  Drop  net,  with  a  mesh  size  not 
exceeding  3/4  inch  stretched  mesh. 

(d)  Slurp  gun. 

(e)  Quinaldine  may  be  used  for  the  harvest 
of  tropical  fish  if  the  person  using  the 
chemical  or  possessing  the  chemical  in  or  on 
the  waters  of  the  state  meets  each  of  the 
following  conditions: 

1.  The  person  also  possesses  and  maintains 
aboard  any  vessel  used  in  the  harvest  of 
tropical  fish  with  quinaldine  a  spiecial 
activity  license  authorizing  the  use  of 
quinaldine,  issued  by  the  Division  of  Marine 
Resources  of  the  Department  of  Natural 
Resources  pursuant  to  Section  370.08(8), 
Florida  Statutes. 

2.  The  quinaldine  possessed  or  applied 
while  in  or  on  the  waters  of  the  state  is  in 
a  diluted  form  of  no  more  than  2% 
concentration  in  solution  with  seawater. 
Prior  to  dilution  in  seawater.  quinaldine  shall 
only  be  mixed  with  isopropyl  alcohol  or 
ethanol. 

(f)  A  roller  frame  trawl  operated  by  a 
f)erson  possessing  a  valid  live  bait  shrimping 
license  issued  by  the  Department  of  Natural 
Resources  pursuant  to  Section  370.15. 
Florida  Statutes,  if  such  tropical  fish  are 
taken  as  an  incidental  bycatch  of  shrimp 
lawfully  harvested  with  such  trawl. 

(g)  A  trawl  meeting  the  following 
specifications  used  to  collect  live  specimens 
of  the  dwarf  seahorse.  Hippocampus 
zosterae.  if  towed  by  a  vessel  no  greater  than 
15  feet  in  length  at  no  greater  than  idle  spieed: 

1.  The  trawl  opening  shall  be  no  larger 
than  12  inches  by  48  inches. 


2.  The  trawl  shall  weigh  no  more  than  5 
pounds  wet  when  weighed  out  of  the  water. 

(2)  This  rule  shall  not  be  construed  to 
prohibit  the  use  of  any  bag  or  container  used 
solely  for  storing  collected  specimens  or  the 
use  of  a  single  blunt  rod  in  conjunction  with 
any  allowable  gear,  which  rod  meets  each  of 
the  following  sp>ecifications: 

(a)  The  rod  shall  be  made  of  nonferrous 
metal,  fiberglass,  or  wood. 

(b)  The  rod  shall  be  no  longer  than  36 
inches  and  have  a  diameter  no  greater  than 
3/4  inch  at  any  point. 

(3)  No  person  shall  harvest  in  or  from  state 
waters  any  tropical  fish  by  or  with  the  use 
of  any  gear  other  than  those  types  specified 
in  subsection  (1);  provided,  however,  that 
tropical  fish  harvested  as  an  incidental 
bycatch  of  other  species  lawfully  harvested 
for  commercial  purposes  with  other  types  of 
gear  shall  not  be  deemed  to  be  harvested  in 
violation  of  this  rule,  if  the  quantity  of 
tropical  fish  so  harvested  does  not  exceed  the 
bag  limits  established  in  Rule  46-42.005. 
Specific  Authority  370.027(2),  F.S.  Law 
hnplemented  370.025,  370.027,  F.S.  History: 
New  1-1-91.  Amended  7-1-92. 

PART  937— [REMOVED  AND 
RESERVED] 

2.  Part  937  is  removed  and  reserved. 
|FR  Doc.  95-7669  Filed  3-29-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Chapter  I 

46  CFR  Chapter  I 
[CGD  95-022] 

Presidential  Regulation  Review 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Public  meeting;  request  for 
comments. 

summary:  The  Coast  Guard  will  conduct 
a  public  meeting  to  provide  the  public 
an  opportunity  to  comment  on  Coast 
Guard  regulations  and  the  regulatory 
process.  Comments  are  sought  on 
changes  to  Coast  Guard  regulations  that 
would  make  them  less  burdensome  or 
more  flexible,  including  use  of 
negotiated  rulemaking  to  effect  changes, 
and  on  improvements  that  could  be 
made  to  the  enforcement  process,  while 
still  ensuring  a  high  level  of  safety  and 
environmental  protection. 

DATES:  The  meeting  will  be  held  April 
20.  1995.  from  9  a.m.  to  3  p.m.  Written 
material  must  be  received  not  later  than 
May  1,  1995. 

ADDRESSES:  The  meeting  will  be  held  in 
room  2415.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 


DC  20593-0001.  Written  comments  may 
be  mailed  to  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA).  U.S. 
Coast  Guard.  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  3406  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
Coast  Guard  Headquarters,  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  P.  Novak.  Regulations 
Coordinator,  Oil  Pollution  Act  (OPA  90) 
Staff.  U.S.  Coast  Guard.  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  telephone  (202)  267-6819.  This 
telephone  is  equipped  to  record 
messages  on  a  24-hour  basis. 

SUPP1.EMENTARY  INFORMATION:  The 
President  recently  announced  a 
Regulatory  Reinvention  initiative. 
Under  this  initiative  agencies  are 
directed  to  review  their  regulations; 
improve  their  enforcement  efforts  to 
focus  on  results,  not  punishment;  meet 
with  the  people  affected  by  their 
regulations;  and  substantially  increase 
their  efforts  to  promote  consensual 
rulemaking. 

In  reviewing  existing  regulations  the 
Coast  Guard  will  be  focussing  on  the 
following  issues:  (1)  Identification  of 
obsolete  regulations;  (2)  suggestions  for 
achieving  the  intended  goal  of 
regulations  that  would  be  more  efficient 
and/or  less  intrusive;  (3)  identification 
of  private  sector  alternatives  to 
regulations  such  as  market  mechanisms, 
that  can  achieve  the  objectives  of 
regulations;  (4)  could  private  business, 
setting  its  own  standards  and  being 
subject  to  public  accountability,  do  the 
job  as  well;  and  (5)  could  State  or  local 
government  regulations  be  used  in  lieu 
of  Coast  Guard  regulation? 

The  Coast  Guard  is  interested  in 
suggestions  on  areas  where  the  goals  of 
our  regulatory  and  enforcement 
programs  are  not  clear,  and  on 
recommendations  for  improvements 
that  would  focus  on  attaining  defined 
safety  and  environmental  protection 
results  rather  than  mandating  the  use  of 
specific  methods  or  equipment. 

The  Coast  Guard  would  also  like  to 
discuss  techniques  for  developing 
consensus  rules.  Negotiated  rulemaking 
is  currently  being  offered  as  the  primary 
way  of  achieving  consensus  rulemaking. 
The  Coast  Guard  has  used  negotiated 
rulemaking  and  has  explored  its  use  for 
several  rulemaking  projects.  While 
negotiated  rulemaking  has  the  ability  to 
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bring  together  private  parties  with 
widely  disparate  views,  not  all 
rulemakings  are  appropriate  for  use  of 
this  process  The  report  accompanying 
the  National  Performance  Review 
identifies  the  following  limits  on  use  of 
the  negotiated  rulemaking  process: 

(1)  Tne  number  of  distinct  interests 
concerned  with  the  proposed  rule, 
including  any  relevant  government 
agencies,  must  be  small  enough  so  that 
they  can  be  fairly  represented  by  not 
more  than  20  to  25  negotiators; 

(2)  There  should  be  a  number  of 
diverse  issues  that  participants  can  rank 
according  to  their  own  priorities,  so  that 
there  will  be  room  for  compromise  on 
some  of  the  issues  as  an  agreement  is 
sought: 

(3)  It  is  essential  that  the  issues  to  be 
negotiated  not  require  compromise  of 
principles  so  fundamental  to  the  parties 
that  productive  negotiations  are 
unrealistic; 

(4)  Parties  must  be  willing  to  negotiate 
in  good  faith,  and  no  single  interest 
should  be  able  to  dominate  the 
negotiations;  and 

(5)  The  parties  cannot  have  an 
incentive  to  stall;  therefore,  they  must 
believe  that  the  agency  itself  will  issue 
a  rule  if  consensus  is  not  reached.  A 
statutory  requirement  that  the  agency 
issue  some  type  of  rule  is  often  helpful. 

The  Coast  Guard  is  interested  in 
suggestions  for  use  of  negotiated 
rulemaking  to  make  changes  to  existing 
regulations,  or  where  regulations 
currently  under  development  may  be 
converted  to  negotiated  rulemakings. 
The  Coast  Guard  is  also  interested  in 
suggestions  of  alternative  techniques 
that  may  facilitate  consensual 
rulemaking  where  a  formal  negotiated 
rulemaking  is  not  appropriate. 

The  Coast  Guard  recently  undertook  a 
comprehensive  review  of  its  regulatory 
process  and  has  now  promulgated  a  new 
internal  rulemaking  instruction.  The 
new  instruction  embodies  certain 
reforms  that  are  designed  to  make  the 
Coast  Guard's  rulemaking  process  more 
responsive  to  public  need  and  more 
timely. 

The  Coast  Guard  has  been  using 
expanded  opportunities  for  early  public 
participation  before  issuing  a  proposed 
rule.  The  Coast  Guard  has  held 
numerous  public  meetings  on  issues  of 
concern  that  might  result  in  regulations. 
The  purpose  of  the  meetings  is  to  solicit 
public  participation  on  a  wide  range  of 
issues  such  as:  (1)  Possible  non- 
regulatory  alternatives;  (2)  is  a 
regulatory  solution  technologically 
feasible;  (3)  what  regulatory  alternatives 
are  available;  (4)  what  are  the  probable 
beneHts;  and  (5)  what  are  the  probable 
costs? 


The  Coast  Guard  has  also  been 
making  extensive  use  of  its  advisory 
committees  early  in  the  rulemaking 
process.  The  advisory  committees  have 
a  particular  expertise  and  cU^  able  to 
advise  the  Coast  Guard  on  impacts  to 
the  industry  and  the  environment, 
technological  feasibility,  alternatives, 
existence  of  industry  standards,  and  so 
on. 

Although  the  resulting  rules  are  not 
precisely  consensual,  they  result  in 
broad  public  participation  in  the 
rulemaking  process.  Interested  parties 
discuss  concerns  and  issues  with  each 
other  and  the  Coast  Guard  at  informal 
meetings  and  workshops  where  there  is 
considerable  give  and  take  among  the 
participants.  The  Coast  Guard  has  found 
that  this  early  identiTication  and 
discussion  of  issues  results  in  a  better 
crafted  proposed  rule  that  is  subject  to 
less  adverse  comment. 

The  Coast  Guard  is  also  being 
responsive  to  the  public's  demand  for 
more  timely  rulemaking  by  increasing 
personnel  accountability.  Once 
timelines  for  major  milestones  have 
been  approved  by  the  Coast  Guard's 
Marine  Safety  Council,  progress  on  the 
rulemaking  is  closely  monitored  and 
delays  must  be  explained.  This 
justification  and  review  process  also 
keeps  senior  management  informed 
concerning  the  progress  of  developing 
rules.  Also,  management  must  review 
existing  resource  commitments  and 
agree  to  provide  adequate  resources  to 
develop  a  rule  before  initiating  one. 

The  public  is  invited  to  comment 
with  regard  to  the  use  of  the  negotiated 
rulemaking  process  for  current  Coast 
Guard  rulemaking  projects.  Comments 
are  also  invited  on  the  Coast  Guard's 
participatory  rulemaking  process. 

Attendance  at  the  April  20  meeting  is 
open  to  the  public.  Members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
the  person  listed  above  under  FOR 
FURIHER  INFORMATION  CONTACT  no  later 
than  the  day  before  the  meeting.  Written 
material  may  be  submitted  prior  to, 
during,  or  after  the  meeting. 

Dated:  March  23,  1995. 
A.E.  Heiui, 

Vice  Admiral.  U.S.  Coast  Guard.  Acting 
Commandant. 
jFR  Doc.  95-7736  Filed  3-2»-95:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3100 

[WO-61 0-00-41 1 0-2411] 

RIN  1004-AC26 

Promotion  of  Development,  Reduction 
of  Royalty  on  Heavy  Oil 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  issuing  this 
proposed  rule  to  amend  the  regulations 
relating  to  the  waiver,  suspension,  or 
reduction  of  rental,  royalty,  or  minimum 
royalty.  This  amendment  would 
establish  the  conditions  under  which 
the  operators  of  properties  that  produce 
"heavy  oil"  (crude  oil  with  a  gravity  of 
less  than  20  degrees)  can  obtain  a 
reduction  in  the  royalty  rate.  This  action 
is  being  taken  to  encourage  the 
operators  of  Federal  heavy  oil  leases  to 
place  marginal  or  uneconomical  shut-in 
oil  wells  back  in  production,  provide  an 
economic  incentive  to  implement 
enhanced  oil  recovery  projects,  and 
delay  the  plugging  of  these  wells  until 
the  maximum  amount  of  economically 
recoverable  oil  can  be  obtained  from  the 
reservoir  or  field.  The  BLM  believes  that 
this  amendment  will  result  in 
substantial  additional  revenue  for  the 
States  and  Federal  Government, 
increase  the  cumulative  amount  of 
domestic  oil  production  from  existing 
wells,  increase  the  percentage  of  oil 
recovery  from  presently  developed 
reservoirs,  minimize  the  necessity  of 
drilling  new  wells  with  their  additional 
environmental  impacts,  assist  in 
reducing  the  national  balance  of  trade 
deficit,  and  help  promote  stability  in  the 
jobs  and  services  related  to  the  domestic 
oil  industry. 

DATES:  Comments  should  be  submitted 
by  May  30,  1995.  Comments  postmarked 
after  this  date  may  not  be  considered  as 
part  of  the  decisionmaking  process  in 
issuance  of  a  final  rule. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management.  Room  5555,  Main  Interior 
Building,  1849  C  Street,  N.W., 
Washington,  D.C.  20240.  Comments  will 
be  available  for  public  review  in  Room 
5555  at  the  above  address  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  VV.  Bebout,  Bureau  of  Land 
Management,  (202)  452-0340. 


SUPPt.EMENTARY  INFORMATION:  Existing 
section  3103.4-1  of  Title  43,  Code  of 
Federal  Regulations,  provides  two  forms 
of  Federal  oil  and  gas  royalty  reduction: 
on  a  case-by-case  basis  upon 
application,  and  for  stripper  wells.  In 
order  to  encourage  the  greatest  ultimate 
recovery  of  oil  or  gas  and  in  the  interest 
of  conservation,  the  Secretary,  upon  a 
determination  that  it  is  necessary  to 
promote  development,  or  that  a  lease 
cannot  be  successfully  operated  under 
the  terms  provided  therein,  may  reduce 
the  royalty  on  an  entire  leasehold  or  any 
portion  thereof.  The  provision 
oonceming  stripper  well  properties 
allows  royahy  reduction  for  properties 
that  produce  an  average  of  less  than  15 
barrels  of  oil  per  eligible  well  per  well- 
day. 

"The  Bureau  of  Land  Management 
(BLM)  has  reason  to  believe  that 
additional  royalty  relief  for  producers  of 
heavy  crude  oil  may  be  necessary  to 
maintain  current  levels  of  development, 
promote  investment  in  enhanced 
recovery  efforts,  and  encourage 
maximum  recovery  of  the  resource,  thus 
warranting  royalty  reduction  under 
Section  39  of  the  Mineral  Leasing  Act 
(30  U.S.C.  209). 

Fluctuating  oil  prices,  combined  with 
high  production  costs,  have  resulted  in 
an  uncertain  economic  future  for 
producers  of  low  gravity  crude  oil.  As 
recently  as  last  January,  California 
producers  of  heavy  crude  were  spending 
between  $9  and  $10  to  produce  a  barrel 
of  crude  oil  that  was  typically  selling  for 
between  $8.50  and  $9  per  barrel  (from 
data  provided  by  the  Conservation 
Commission  of  CaUfomia  Oil  and  Gas 
Producers).  When  depreciation, 
depletion,  and  amortization  costs  were 
considered,  nearly  69%  of  the  state's 
production  was  uneconomic  and  more 
than  13,000  industry  and  industry- 
related  jobs  were  at  risk  (California 
Independent  Petroleum  Association). 

Heavy  crude  oil  prices  have  recently 
risen  to  the  point  that  the  immediate 
crisis  in  California  has  passed.  Many  of 
the  heavy  oil  properties  remain  only 
marginally  economic,  however,  and  are 
vulnerable  to  future  down-turns  in  oil 
prices.  As  many  as  two-thirds  of  the 
marginal  properties  could  be  lost  during 
a  period  of  sustained  low  oil  prices 
(National  Petroleum  Council  Committee 
on  Marginal  Wells/Executive 
Summary — Draft).  The  danger  in  losing 
these  wells  is  that,  although  production 
from  individual  wells  may  be  small, 
their  collective  loss  would  be 
significant.  The  United  States  would 
lose  the  opportunity  to  take  advantage 
of  new  technologies  being  developed  by 
the  Department  of  Energy  (DOE)  and 


industry,  and  the  remaining  recoverable 
reserves  would  be  lost. 

This  proposed  rule  would  preserve 
the  contribution  of  marginal  producers 
of  heavy  crude  oil  to  the  national 
reserve  base.  As  a  result  of  this  relief, 
more  wells  should  stay  on  line  (even  in 
periods  of  depressed  oil  prices),  fewer 
recoverable  reserves  should  be  lost,  and 
there  will  be  less  adverse  economic 
impact  on  States  and  local  communities. 

The  DOE  has  modeled  the  BLM's 
proposed  royalty  rate  reduction  for 
heavy  crude  oil.  It  is  DOE's  conclusion 
that  the  proposal  will  benefit  all 
producers  of  heavy  oil  while  remaining 
revenue  neutral  to  all  oil  producing 
States  except  California  (California 
contains  the  majority  of  the  nation's 
heavy  oil  reserves).  Assuming  a  West 
Texas  Intermediate  Crude  oil  price  of 
$20  per  barrel — a  price  consistent  with 
recent  oil  markets — the  proposal  can  be 
expected  to  increase  recoverable 
reserves  in  CaUfomia  by  around  72 
percent,  from  132.8  milUon  barrels  to 
228.5  million  barrels.  The  increase  in 
recoverable  reserves  will  ultimately 
result  in  a  35  percent  increase  in 
Federal  revenues  (royalties  and 
individual  and  corporate  taxes)  and  a  49 
percent  increase  in  Cahfomia  State 
revenues. 

A  provision  of  the  proposed  rule 
provides  for  the  termination  of 
individual  royalty  reductions  should  the 
average  price  of  West  Texas 
Intermediate  Crude  oil  rise  to  a  level 
greater  than  $28  per  barrel  for  a  period 
of  at  least  6  consecutive  months.  This 
provision  is  intended  to  ensure  that 
royalty  relief  is  only  provided  during 
periods  of  low  market  prices. 

The  proposed  rule  establishes  a 
sliding  scale  royalty  rate  for  qualifying 
heavy-oil-producing  properties.  The 
sliding  scale  is  intended  to  somewhat 
offset  the  reduced  prices  paid  for  oil  as 
oil  gravity  decreases.  The  reduced 
royalty  rate  applies  to  qualifying  heavy 
oil  properties  rather  than  individual 
wells,  because  production  is  normally 
not  measured  for  individual  oil  wells, 
and  is  based  on  the  average  gravity  of 
the  oil  weighted  by  the  production  of 
heavy  oil  from  each  well  within  the 
property.  A  weighted  average  gravity  is 
used  to  prevent  gravity  manipulation  by 
selectively  producing  wells  on  a 
property  with  heavier  gravity  crude. 
Using  a  weighted  average  of  oil  gravity 
encourages  maximum  recovery  from  all 
wells  within  a  property  by  removing  the 
economic  advantage  of  selective 
production. 

The  rule  provides  that  either  the 
operator  (as  defined  at  43  CFR  3100.0- 
5)  or  the  payor  (as  defined  at  30  CFR 
208.2)  must  calculate  the  weighted 


average  gravity  of  the  oil — measured  on 
the  American  Petroleum  Institute  (API) 
scale — produced  from  a  property  every 
12  months  to  determine  the  appropriate 
royalty  rate.  The  royalty  rate  for  years 
subsequent  to  the  initial  12  month 
period  will  be  the  lesser  of  the  newly 
calculated  royalty  rate  or  the  royalty  rate 
determined  for  the  initial  year.  This 
provision  is  necessary  to  avoid 
discouraging  additional  investment  in 
enhanced  recovery  and  workovers  that 
may  have  the  collateral  effect  of 
increasing  the  gravity  of  the  oil 
produced  from  the  property.  In  no  case, 
however,  would  the  royalty  rate  exceed 
the  rate  established  by  the  terms  of  the 
lease. 

The  section  amended  by  this 
proposed  rule  also  provides  for  royalty 
rate  reductions  for  stripper  oil  wells. 
Many  provisions  of  this  proposed  rule 
are  essentially  the  same  as  the 
provisions  of  the  existing  regulations 
that  pertain  to  stripper  wells,  except 
that  references  to  "stripper  well"  have 
been  replaced  with  "heavy  oil  well." 
The  similarity  between  the  existing 
provisions  pertaining  to  stripper  wells 
and  the  provisions  of  this  proposed  rule 
could  allow  for  some  restructuring  of 
section  43  CFR  3103.4-1  to  reduce  the 
overall  regulatory  text  and  to  increase 
clarity.  The  public  is  invited  to 
comment  on  whether  reorganizing  43 
CFR  3103.4-1  should  be  considered  in 
preparing  the  final  heavy  oil  royalty 
reduction  rule. 

The  principal  author  of  this  proposed 
rule  is  Dr.  John  W.  Bebout,  Senior 
Technical  Specialist,  Division  of  Fluid 
Minerals,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  pursuant  to  Section 
102  (2)(C)  of  the  National 
Environmental  Pohcv  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

This  rule  has  been  reviewed  imder 
Executive  Order  12866. 

The  BLM  has  determined  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq). 
This  is  because  the  proposed  royalty 
rate  reduction  is  voluntary,  requires  no 
additional  paperwork,  and  applies  to  all 
operators  regardless  of  size. 
Additionally  the  BLM  has  determined, 
under  Executive  Order  12630.  that  the 
rulemaking  will  not  cause  a  taking  of 
private  property. 
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The  BLM  has  certiBed  that  these 
regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  information  collection 
requirements  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  numbers  1010- 
0090  and  1004-0145. 

List  of  Subjects  for  43  CFR  Part  3100 

Land  Management  Bureau,  Public 
Lands — mineral  resources.  Oil  and  gas 
production.  Mineral  royalties. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authorities 
cited  below.  Part  3100.  Group  3100. 
Subchapter  C,  Chapter  II  of  Title  43  uf 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  3100-OIL  AND  GAS  LEASING 

1.  The  authority  citation  for  part  3100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  181.  et  seq.,  30  U.S.C. 
351-359. 

Subpart  3103 — Fees,  Rentals  and 
Royalty 

2.  Section  3103.4—1  is  amended  by 
revising  paragraph  (b)(1).  redesignating 
paragraph  (e)  as  paragraph  (g).  and 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

f  3103.4-1     Waiver,  suspension,  or 
reduction  of  rental,  royalty  or  minimum 
royalty. 

***** 

(b)(1)  An  application  for  the  above 
benefits  on  other  than  stripper  oil  well 


leases  or  heavy  oil  properties  must  be 
filed  by  the  operator/ payor  in  the  proper 
BLM  office.  It  must  contain  the  serial 
number  of  the  leases,  the  names  of  the 
record  title  holders,  operating  rights 
owners  (sublessees),  and  operators  for 
each  lease,  the  description  of  lands  by 
legal  subdivision  and  a  description  of 
the  relief  requested. 
***** 

(e)(1)  A  heavy  oil  well  property  is  any 
Federal  lease  or  portion  thereof 
segregated  for  royalty  purposes,  a 
communitization  area,  or  a  unit 
participating  area,  operated  by  the  same 
operator,  that  produces  crude  oil  with  a 
weighted  average  gravity  of  less  than  20 
degrees  as  measured  on  the  American 
Petroleum  Institute  (API)  scale. 

(2)  An  oil  completion  is  a  completion 
from  which  the  energy  equivalent  of  the 
oil  produced  exceeds  the  energy 
equivalent  of  the  gas  produced 
(including  the  entrained  liquefiable 
hydrocarbons)  or  any  completion 
producing  oil  and  less  than  60  MCF  of 
gas  per  day. 

(f)  Heavy  oil  well  property  royalty  rate 
redactions  will  be  administered 
according  to  the  following  requirements 
and  procedures. 

(IJThe  Bureau  of  Land  Management 
requires  no  specific  application  form  for 
the  benefits  under  paragraph  (a)  of  this 
section  for  heavy  oil  well  properties. 
However,  the  operator/payor  must 
notify,  in  writing,  the  proper  BLM  office 
that  it  is  seeking  a  heavy  oil  royalty  rate 
reduction.  The  letter  must  contain  the 
serial  number  of  the  affected  leases  (or, 
as  appropriate,  the  communitization 
agreement  number  or  the  unit  agreement 
name);  the  names  of  the  operators  for 


each  lease;  the  calculated  new  royalty 
rate  as  determined  under  paragraph 
(0(2)  of  this  section;  and  copies  of  the 
Purchaser's  Statements  (sales  receipts) 
to  document  the  weighted  average  API 
gravity  for  a  property. 

(2)  The  operator  must  determine  the 
weighted  average  API  gravity  for  a 
property  by  averaging  (adjusted  to  rate 
of  production)  the  API  gravities  reported 
on  the  operator's  Purchaser's  Statement 
for  the  last  3  calendar  months  preceding 
the  operator's  written  notice  of  intent  to 
seek  a  royalty  rate  reduction,  during 
each  of  which  at  least  one  sale  was  held. 
This  is  shown  in  the  following  3 
illustrations: 

(i)  If  a  property  has  oil  sales  every 
mon»ii  prior  to  requesting  the  royalty 
rate  reduction  in  October  of  1994,  the 
operator  must  submit  Purchaser's 
Statements  for  July,  August,  and 
September  of  1994; 

(ii)  If  a  property  has  sales  only  every 
6  months,  during  the  months  of  March 
and  September,  prior  to  requesting  the 
rate  reduction  in  October  of  1994,  the 
operator  must  submit  Purchaser's 
Statements  for  the  months  of  September 
1993.  and  March  and  September  1994; 
and 

(iii)  If  a  property  has  multiple  sales 
each  month,  the  operator  must  submit 
Purchaser's  Statements  for  every  sale  for 
the  3  entire  calendar  months 
immediately  preceding  the  request  for  a 
rate  reduction. 

(3)  The  following  equation  must  be 
used  by  the  operator/  payor  for 
calculating  the  weighted  average  API 
gravity  for  a  heavy  oil  well  property: 


(V,xG,)+(V2xG2)  +  (V„xG„) 


V,+Vj+V„ 


=  Weighted  Average  API  gravity  for  a  property 


Where: 

Vi=Average  Production  (bbls)  of  Well  #1 
over  the  last  3  calendar  months  of 
sales 

V2=Average  Production  (bbls)  of  Well  #2 
over  the  last  3  calendar  months  of 
sales 


Vn=Average  Production  (bbls)  of  each 
additional  well  (Vi.  V4,  etc.)  over 
the  last  3  calendar  months  of  sales 

Gi=  Average  Gravity  (degrees)  of  oil 

produced  from  Well  #1  over  the  last 
3  calendar  months  of  sales 

G2= Average  Gravity  (degrees)  of  oil 

produced  from  Well  #2  over  the  last 
3  calendar  months  of  sales 


Gn=Average  Gravity  (degrees)  of  each 
additional  well  (Gi.  G4,  etc.)  over 
the  last  3  calendar  months  of  sales 

Example:  Lease  "A"  has  3  wells  producing 
at  the  following  average  rates  over  3  sales 
months  with  the  following  associated  average 
gravities:  Well  #1.  4.000  bbls,  13"  API:  Well 
#2,  6000  bbls,  21°  API;  Well  #3.  2,000  bbls, 
14°  API.  Using  the  equation  above — 


(4.000x1 3) +  (6.000x21) +  (2,000x14)^  17.2  Weighted  Average 
(4,000  +  6,000  +  2.000)  API  gravity  for  property 


subject  to  Federal  royalties  in  the 
communitization  agreement  or  unit 
participating  area. 

(5)  The  operator/payor  must  use  the 
following  procedures  in  order  to  obtain 
a  royalty  rate  reduction  under  this 
section: 

(i)  Qualifying  royalty  rate 
determination. 

(A)  The  operator/payor  must  calculate 
the  weighted  average  API  gravity  for  the 
property  proposed  for  the  royalty  rate 
reduction  in  order  to  verify  that  the 
property  qualifies  as  a  heavy  oil  well 
property. 

(B)  Properties  that  have  removed  or 
sold  oil  less  than  3  times  in  their 
productive  Ufe  may  still  qualify  for  this 
royalty  rate  reduction.  However,  no 
further  reductions  will  be  granted  until 
the  property  has  a  sales  history  of  at 
least  3  production  months  (see 
paragraph  (f)(5)(iii)  of  this  section). 

(ii)  Calculating  the  qualifying  royalty 
rate.  If  the  Federal  leases  or  portions 
thereof  (e.g.,  communitization  or  unit 
agreements)  quaUfy  as  heavy  oil 
property,  the  operator/payor  must  use 
the  weighted  average  API  gravity 
rounded  down  to  the  nearest  whole 
degree  (e.g.,  11.7  degrees  API  becomes 
11  degrees),  and  determine  the 
appropriate  royalty  rate  from  the 
following  table:  , 

Royalty  Rate  Reduction  for 
Heavy  Oil 


Weighted  average  API  gravity 
(degrees) 

Royalty  rate 
(percent) 

6 

0.5 

7 

1.4 

8 

2.2 

9 

3.1 

1 0 ,,. 

3.9 

1 1  

4.8 

12 

5.6 

13 

6.5 

1 4  

7.4 

1 5  

62 

16 

9.1 

1 7 

9.9 

1 8 

10.8 

19 

11.6 

20 ; 

12.5 

(4)  For  those  properties  subject  to  a 
communitization  agreement  or  a  unit 
participating  area,  the  weighted  average 


API  oil  gravity  for  the  lands  dedicated 
to  that  specific  communitization 
agreement  or  unit  participating  area 


must  be  determined  in  the  manner 
prescribed  in  paragraph  (f)(3)  of  this 
section  and  assigned  to  all  property 


(iii)  New  royalty  rate  effective  date. 
The  new  royalty  rate  will  be  effective  on 
the  first  day  of  production  2  months 
after  BLM  receives  notification  by  the 
operator/payor.  The  rate  will  apply  to 
all  oil  production  from  the  property  for 
the  next  12  months.  If  the  API  oil 
gravity  is  20  degrees  or  greater,  the 
royalty  rate  will  be  the  rate  in  the  lease 
terms. 

(iv)  Royalty  rate  determinations  in 
subsequent  years. 


(A)  At  the  end  of  each  1 2-month 
period,  beginning  on  the  first  day  of  the 
calendar  month  the  royalty  rate 
reduction  went  into  effect,  the  operator/ 
payor  must  determine  the  weighted 
average  API  oil  gravity  for  the  property 
for  that  period.  The  operator/payor  must 
then  determine  the  royalty  rate  for  the 
following  year  using  the  table  in 
paragraph  (f)(5)(ii)  of  this  section. 

(B)  The  operator/payor  must  compare 
the  newly  determined  royalty  rate  to  the 
initial  qualifying  royalty  rate.  The 
operator/payor  must  notify  BLM  of  its 
determinations  under  this  paragraph 
and  paragraph  (A)  of  this  §3103.1- 
4(f)(5)(iv).  The  lower  of  the  two  rates 
will  be  used  for  the  new  12-month 
period.  The  new  royalty  rate  will  not 
become  effective  until  the  first  day  of 
the  second  month  after  BLM  receives 
notification,  and  will  remain  effective 
for  12  calendar  months.  Notification 
must  include  copies  of  the  Purchaser's 
Statements  (sales  receipts)  and  be 
mailed  to  the  proper  BLM  office.  If  the 
operator  does  not  notify  the  BLM  of  the 
new  royalty  rate  within  60  days  after  the 
end  of  the  subject  12-month  period,  the 
royalty  rate  for  the  heavy  oil  well 
property  will  remain  at  the  previous 
royalty  rate  until  the  next  12-month 
aimiversary. 

(C)  The  royalty  rate  will  never  exceed 
the  heavy  oil  property  royalty  rate 
calculated  during  the  first  qualifying 
period  unless  and  until  BLM  terminates 
all  heavy  oil  royalty  rate  reductions 
under  paragraph  (f)(6)  (i)  or  (ii)  of  this 
section. 

(v)  Prohibition.  Any  heavy  oil 
property  reporting  an  API  average  oil 
gravity  determined  by  BLM  to  have 
resulted  from  any  manipulation  of 
normal  production  or  adulteration  of  oil 
sold  from  the  property  will  not  receive 
the  benefit  of  a  royalty  rate  reduction 
under  this  paragraph  (f). 

(vi)  Certification.  The  operator/payor 
must  use  the  applicable  royalty  rate 
when  submitting  the  required  royalty 
reports/payments  to  the  Minerals 
Management  Service  (MMS).  In 
submitting  royalty  reports/payments 
using  a  royalty  rate  reduction 
authorized  by  this  paragraph  (f),  the 
operator/payor  must  certify  that  the  API 
oil  gravity  for  the  initial  and  subsequent 
1 2-month  periods  was  not  subject  to 
manipulation  or  adulteration  and  the 
royalty  rate  was  determined  in 
accordance  with  the  requirements  and 
procedures  of  this  paragraph  (f). 

(vii)  Agency  action.  If  an  operator/ 
payor  incorrectly  calculates  the  royalty 
rate,  the  BLM  will  determine  the  correct 
rate  and  notify  the  operator/payor  in 
writing.  Any  additional  royalties  due 


are  payable  immediately  upon  receipt  of 
this  notice.  The  BLM  will  assess  late 
payment  or  underpayment  charges  in 
accordance  with  30  CFR  218.102.  The 
BLM  will  terminate  a  royalty  rate 
reduction: for  a  property  if  BLM 
determines  that  the  API  oil  gravity  was 
manipulated  or  adulterated  by  the 
operator/payor.  Terminations  of  royalty 
rate  reductions  for  individual  properties 
will  be  effective  on  the  effective  date  of 
the  royalty  rate  reduction  resulting  from 
a  manipulated  or  adulterated  API  oil 
gravity  so  that  the  termination  will  be 
retroactive  to  the  effective  date  of  the 
improper  reduction.  The  operator/payor 
must  pay  the  difference  in  royalty 
resulting  from  the  retroactive 
application  of  the  non-manipulated  rate. 
The  BLM  will  assess  late  payment  or 
underpayment  charges  in  accordance 
with  30  CFR  218.102. 

(6)  The  BLM  may  suspend  or 
terminate  all  royalty  reductions  granted 
under  this  paragraph  (f)  upon  STnonth's 
notice  in  the  Federal  Register  when 
BLM  determines  that — 

(i)  The  average  oil  price  remains 
above  $28  per  barrel  over  a  period  of  6 
consecutive  months  (based  on  the  West 
Texas  Intermediate  Crude  average 
posted  prices  and  adjusted  for  inflation 
using  the  implicit  price  deflator  for 
gross  national  product  with  1991  as  the 
base  year),  or 

(ii)  After  September  10, 1997,  the 
royalty  rate  reductions  authorized  by 
this  paragraph  [f]  have  not  been  not 
effective  in  reducing  the  loss  of 
otherwise  recoverable  reserves  resulting 
from  wells  being  shut  in  or  abandoned. 

(7)  The  heavy  oil  well  property 
royalty  rate  reduction  applies  to  all 
Federal  oil  produced  from  a  heavy  oil 
property. 

(8)  If  the  lease  royalty  rate  is  lower 
than  the  benefits  provided  in  this  heavy 
oil  well  property  royalty  rate  reduction 
program,  the  lease  rate  prevails. 

(9)  If  the  property  qualifies  for  a 
stripper  well  property  royalty  rate 
reduction,  as  well  as  a  heavy  oil  well 
property  reduction,  the  lower  of  the  two 
rates  applies. 

(10)  The  operator/payor  must 
separately  calculate  the  royalty  for  gas 
production  (including  condensate 
produced  in  association  with  gas)  for  oil 
completions  using  the  lease  royalty  rate. 

(11)  The  minimum  royalty  provisions 
of  §  3103.3-2  will  continue  to  apply. 
***** 

Dated:  October  11, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  95-7794  Filed  3-29-95,  8:45  am) 
BILUNG  COOe  4310-84-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

(Docket  No.  PY-«5-001] 

Tentative  Voluntary  Poultry  Grade 

Standards 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  announcing  that  it  is 
approving  the  test  marketing  of  USDA 
grade  identified  boneless/skinless 
poultry  legs  and  drumsticks,  based  on 
tentative  grade  standards. 
DATES:  This  test-market  period  begins 
March  30.  1995  and  ends  April  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Robinson.  Chief.  Grading 
Branch,  Poultry  Division,  202-720- 
3271. 

SUPPLEMENTARY  INFORMATION: 

Background 

Poultry  grading  is  a  voluntary 
program  provided  under  the 
Agricultural  Marketing  Act  of  1946.  as 
amended,  and  is  offered  on  a  fee-for- 
service  basis.  It  is  designed  to  assist  the 
orderly  marketing  of  poultry  products. 
Quality  in  practical  terms  refers  to  the 
usability,  desirability,  and  value  of  a 
product,  as  well  as  its  marketability. 
Poultry  grade  standards  identify  and 
measure  degrees  of  quality  in  poultry 
products.  They  permit  important  quality 
attributes  to  be  evaluated  uniformly  and 
accurately;  they  provide  a  way  for 
buyers  and  sellers  to  negotiate  using  a 
common  language. 

Once  poultry  has  been  graded 
according  to  these  standards,  it  may  be 
identified  with  the  USDA  grademark. 
Over  the  years,  processors  have  found  it 
advantageous  to  market  grade-identified 
poultry  products  and  consumers  have 
come  to  rely  on  the  USDA  grademark  as 


assurance  that  they  are  getting  the 
quality  they  want. 

Poultry  producers  and  processors  are 
continually  developing  new,  innovative 
products.  Chicken  and  turkey,  in 
particular,  have  been  transformed  into  a 
myriad  of  boneless  and/or  skinless 
products,  increasing  poultry's  share  of 
the  consumer's  food  dollar  and 
responding  to  consumer  demand  for 
food  with  more  built-in  convenience 
and  less  fat.  Current  regulations  (7  CFR 
Part  70)  provide  grade  standards  for 
boneless  poultry  breasts,  thighs,  and 
tenderloins  (§  70.231),  as  well  as  for 
skinless  carcasses  and  parts  (§  70.232). 

The  Agency  has  received  several 
industry  requests  to  permit  the  grade 
identification  of  boneless/skinless 
poultry  legs  and  drumsticks.  These 
products  are  currently  being  marketed 
ungraded  because  there  are  no  grade 
standards  for  them.  The  Agency  has 
worked  with  members  of  the  industry  to 
develop  tentative  grade  standards  which 
will  result  in  a  high-quality  product. 
The  Agency  is  ready  to  move  forward  to 
a  test  marketing  phase  for  boneless/ 
skinless  poultry  legs  and  drumsticks. 

The  Agency  recognizes  that  before 
new  standards  of  quality  can  be 
established  or  current  standards  of 
quality  can  be  amended,  appropriate 
investigation  is  needed.  This  includes 
the  test  marketing  of  experimental  packs 
of  grade-identiHed  poultry  products  to 
determine  production  requirements  and 
consumer  acceptance,  and  to  permit  the 
collection  of  other  necessary  data. 
Current  regulations  (§  70.3)  provide  the 
Agency  with  the  flexibility  needed  to 
permit  such  experimentation,  so  that 
new  procedures  and  grading  techniques 
may  be  tested. 

The  Agency  is  granting  permission  for 
the  test  marketing  of  grade-identiHed 
boneless/skinless  poultry  legs  and 
drumsticks  based  on  tentative  standards 
for  one  year.  At  the  expiration  of  this 
one-year  period,  the  Agency  will  then 
evaluate  the  test  results  to  determine  if 
the  current  poultry  grading  regulations 
should  be  amended,  through  notice-and- 
comment  rulemaking,  to  include  the 
following  tentative  standards. 

Tentative  Poultry  Grade  Standards  for 
Boneless/Skinless  Poultry  Legs  and 
Drumsticks — A  Quality 

1.  The  leg  or  drum  shall  be  cut  as 
speciHed  in  §  7Q.210(e)(6). 


2.  The  skin  and  bones  shall  be 
removed  in  a  neat  manner,  without 
undue  mutilation  of  adjacent  muscle. 

3.  Boneless/skinless  legs  and 
drumsticks  shall  be  free  of  tendons 
extending  more  than  one-half  inch 
beyond  the  meat  tissue,  cartilage,  blood 
clots,  bruises,  and  discolorations  other 
than  slight  discolorations,  provided  they 
do  not  detract  from  the  appearance  of 
the  product. 

4.  Minor  flesh  abrasions  on  the  outer 
muscle  surface  due  to  preparation 
techniques  and  trimming  are  permitted 
provided  the  outer  surface  remains 
smooth  with  no  angular  cuts  or  tears. 
Holes  resulting  from  the  removal  of  the 
patella  (knee  cap)  are  permitted, 
provided  the  bulk  of  the  thigh  and  drum 
remain  intact  and  connected. 

5.  Trimming  on  the  inner  muscle 
surface  is  permitted,  provided  it  results 
in  a  relatively  smooth  appearance. 

6.  Trimming  is  permitted  around  the 
outer  edges  of  the  muscle,  provided  the 
trimming  results  in  a  portion  that 
approximates  the  same  symmetrical 
appearance  and  meat  yield  of  the 
original  part. 

7.  Boneless/skinless  drumsticks  may 
be  further  separated  by  a  single  cut 
parallel  to  the  tibiotarsus  and  labeled  as 
boneless/ skinless  drumstick  halves. 

Dated;  March  22,  1995. 
Kenneth  C.  Clayton. 
Acting  Administrator. 
IFR  Doc.  95-7724  Filed  3-29-95;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-023-1] 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Cotton 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  the  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  cotton  lines  designated  as 
1445  and  1698  that  have  been 
genetically  engineered  for  tolerance  to 


the  herbicide  glyphosate.  The  petition 
has  been  submitted  in  accordance  with 
our  regulations  concerning  the 
introduction  of  certain  genetically 
engineered  organisms  and  products.  In 
accordance  with  those  regulations,  we 
are  soliciting  public  comments  on 
whether  these  cotton  lines  present  a 
plant  pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  May  30,  1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-023-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1228. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-023-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sivramiah  Shantharam,  Branch  Chief. 
Biotechnology  Permits,  BBEP,  APHIS, 
Suite  5B05.  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1228;  (301)  734- 
7612.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
7601, 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  February  14.  1995,  APHIS 
received  a  petition  (APHIS  Petition  No. 
95-045-Olp)  from  the  Monsanto 


Company  of  St.  Louis.  MO,  requesting  a 
determination  of  nonregulated  status 
under  7  CFR  part  340  for  cotton  lines 
designated  as  1445  and  1698  that  have 
been  genetically  engineered  for 
tolerance  to  the  herbicide  glyphosate. 
As  described  in  the  petition,  cotton 
[Gossypium  hirsutum  L.)  lines  1445  and 
1698  contain  the  gene  for  CP4  EPSPS  (5- 
enolpyruvylshikimate-3-phosphate 
synthase)  isolated  from  Agrobactehum 
sp.  strain  CP4,  which  encodes  an 
enzyme  conferring  tolerance  to 
glyphosate,  the  active  ingredient  in 
Roundup"  herbicide.  Cotton  lines  1445 
and  1698  also  contain  the  npt//gene. 
which  encodes  the  selectable  marker 
neomycin  phosphotransferase  II,  and 
the  aad  gene,  which  encodes  the 
bacterial  selectable  marker  3"(9)-0- 
aminoglycoside  adenylyltransferase. 
Expression  of  the  nptll  gene  is  driven  by 
the  35S  promoter  derived  from  the  plant 
pathogen  cauliflower  mosaic  virus.  The 
subject  cotton  lines  were  produced 
through  the  use  of  Agrobactehum 
tumefaciens  transformation,  a  full 
description  of  which  is  provided  in  the 
petition. 

The  subject  cotton  lines  are  currently 
considered  regulated  articles  under  the 
regulations  in  7  CFR  part  340  because 
they  contain  gene  sequences  (vectors, 
vector  agents,  promoters,  and 
terminators)  derived  from  plant 
pathogens.  Cotton  lines  1445  and  1698 
were  evaluated  in  field  trials  conducted 
under  APHIS  permits  or  notifications  in 
1992.  1993.  and  1994.  In  the  process  of 
reviewing  the  applications  for  those 
field  trials.  APHIS  determined  that  the 
vectors  were  disarmed,  and  that  the 
trials  did  not  present  a  risk  of  plant  pest 
introduction  or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease,  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia.  etc. 

Cotton  lines  1445  and  1698  are  also 
cuirently  subject  to  regulation  by  other 
agencies.  The  U.S.  Environmental 


Protection  Agency  (EPA)  is  responsible 
for  the  regulation  of  pesticides  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  135  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  regulation.  Plants  that 
have  been  genetically  modified  for 
tolerance  or  resistance  to  herbicides  are 
not  regulated  under  FIFRA  because  the 
plants  themselves  are  not  considered 
pesticides. 

In  cases  in  which  the  genetically 
modified  plants  allow  for  a  new  use  of 
an  herbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
approve  the  new  or  different  use.  In 
conducting  such  an  approval,  EPA 
considers  the  possibility  of  adverse 
effects  to  human  health  and  the 
environment  from  the  use  of  this 
herbicide. 

When  the  use  of  the  herbicide  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  of  the 
herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  the  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  (21 
U.S.C.  201  et  seq.),  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  the  EPA  under  the 
FFDCA. 

The  FDA  published  a  statement  of 
policy  on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  the  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
.  received  during  the  comment  period,         % 
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and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of  the 
Monsanto  Company's  cotton  lines  1445 
and  1698  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C.  150aa-150jj,  151-167. 
and  1622n;  31  U.S.C.  9701:  7  CFR  2.17,  2.51. 
and  371.2(c). 

Done  in  Washington.  DC.  this  24th  day  of 
March  1995. 

Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  95-7835  Filed  3-29-95;  8:45  ami 
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Forest  Service 

Newspaper  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Intermountain  Region,  Utah,  Idaho, 
Nevada,  and  Wyoming 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermountain 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  36  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 
DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  April  1.  1995.  The  list 
of  newspapers  will  remain  in  effect 
until  October  1995  when  another  notice 
will  be  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 
K.  Dale  Torgerson.  Regional  Appeals 
and  Litigation  Manager.  Intermountain 
Region.  324  25th  Street.  Ogden.  UT 
84401.  phone  (801) 625-5279. 
SUPPLEMENTARY  INFORMATION:  The 
administrative  appeal  procedures  36 
CFR  part  215  and  36  CFR  part  217.  of 
the  Forest  Service  require  publication  of 
legal  notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 


notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify;  the 
decision  by  title  and  subject  matter:  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision:  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

'The  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Idaho; 
The  Idaho  Statesman.  Boise.  Idaho 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Nevada: 
The  Reno  Gazette-Journal,  Reno, 
Nevada 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Wyoming; 
Casper  Star-Tribune.  Casper. 
Wyoming 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Utah: 
Standard-Examiner.  Ogden.  Utah 
If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests 
in  the  Intermountain  Region,  it  will 
appear  in: 
Standard-Examiner,  Ogden.  Utah 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express.  Vernal.  Utah 
Vernal  District  Ranger  decisions: 

Vernal  Express,  Vernal.  Utah 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 
Casper  Star  Tribune.  Casper. 
Wyoming 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah: 
Vernal  Express.  Vernal.  Utah 
Roosevelt  and  Duchesne  District  Ranger 
decisions: 
Uintah  Basin  Standard,  Roosevelt, 
Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 
The  Idaho  Statesman.  Boise.  Idaho 

Mountain  Home  District  Ranger 
decisions: 
Mountain  Home  News.  Mountain 


Home.  Idaho 
Boise  District  Ranger  decisions: 

The  Idaho  Statesman.  Boise.  Idaho 
Idaho  City  District  Ranger  decisions; 

The  Idaho  Statesman,  Boise.  Idaho 
Cascade  District  Ranger  decisions: 

The  Advocate,  Cascade,  Idaho 
l.owman  District  Ranger  decisions: 

The  Idaho  City  World,  Idaho  City, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index,  Emmett.  Idaho 

Bridger-Teton  Forest  Supervisor 
decisions: 

Bridger-Teton  Forest  Supervisor 
decisions: 
Casper  Star-Tribune,  Casper. 
Wyoming 
Jackson  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune,  Jackson, 
Wyoming 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune.  Jackson, 
Wyoming 
Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper, 
Wyoming 
Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 

Caribou  National  Forest 

Caribou  Forest  Supervisor  derisions: 

Idaho  State  Journal,  Pocatello.  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal.  Pocatello.  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal.  Pocatello.  Idaho 
Malad  District  Ranger  decisions: 

Idaho  State  Journal.  Pocatello,  Idaho 
Pocatello  District  Ranger  decisions; 

Idaho  State  Journal,  Pocatello,  Idaho 

Challis  National  Forest 

Challis  Forest  Supervisor  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Middle  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Challis  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis.  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 
The  Daily  Spectrum,  St.  George,  Utah 

Pine  Valley  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George.  Utah 

Cedar  City  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George.  Utah 


Powell  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George.  Utah 

Escalante  District  Ranger  Decisions: 
The  Daily  Spectrum,  St.  George.  Utah 

Teasdale  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper,  Richfield.  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper,  Beaver,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper,  Fillmore,  Utah 

Humboldt  National  Forest 

Humboldt  Forest  Supervisor  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Mountain  City  District  Ranger  decisions; 

Elko  Daily  Free  Press,  Elko,  Nevada 
Jarbidge  and  Ruby  Mountain  District 
Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Ely  District  Ranger  decisions: 

Ely  Daily  Times,  Ely.  Nevada 
Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun,  Winnemucca,  Nevada 
Jarbidge  District  Ranger  decisions: 

Twin  Fall  Times  News,  Twin  Falls, 
Idaho 

Manti-Lasal  National  Forest 

Manti-Lasal  Forest  Supervisor 
decisions; 

Sun  Advocate,  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  Pyramid,  Mt.  Pleasant,  Utah 
Perron  District  Ranger  decisions: 

Emery  County  Progress,  Castle  Dale, 
Utah 
Price  District  Ranger  decisions: 

Sun  Advocate,  Price.  Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent,  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record,  Monticello, 
Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 

Idaho  Statesman,  Boise.  Idaho 
Weiser  District  Ranger  decisions: 

Signal  American,  Weiser,  Idaho 
Council  District  Ranger  decisions: 

Council  Record,  Council,  Idaho 
New  Meadows.  McCall,  and  Krassel 
District  Ranger  decisions: 

Star  News,  McCall,  Idaho 

Salmon  National  Forest 

Salmon  Forest  Supervisor  decisions: 
The  Recorder-Herald,  Salmon.  Idaho 

Cobalt  District  Ranger  decisions; 
The  Recorder-Herald.  Salmon.  Idaho 

North  Fork  District  Ranger  decisions: 


The  Recorder-Herald.  Salmon.  Idaho 
Leadore  District  Ranger  decisions; 

The  Recorder-Herald,  Salmon,  Idaho 
Salmon  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 
Ogden  Standard  E){qminer,  Ogden, 
Utah,  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
River  Unit. 
South  Idaho  Press,  Burley,  Idaho,  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burley  District. 
Twin  Falls  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Ketchum  District  Ranger  decisions; 

Wood  River  Journal,  Hailey,  Idaho 
Sawtooth  National  Recreation  Area: 
Challis  Messenger,  Challis,  Idaho 
Fairfield  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 

Targhee  National  Forest 

Targhee  Forest  Supervisor  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Dubois  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Ashton  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 

Toiyabe  National  Forest 

Toiyabe  Forest  Supervisor  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Carson  District  Ranger  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Austin  District  Ranger  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Bridgeport  District  Ranger  decisions: 

The  Review-Herald,  Mammoth  Lakes, 
California 
Tonopah  District  Ranger  decisions: 

Tonopah  Times  Bonanza-Goldfield 
News.  Tonopah,  Nevada 
Las  Vegas  District  Ranger  decisions: 

Las  Vegas  Review  Journal,  Las  Vegas. 
Nevada 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 

The  Daily  Herald,  Provo.  Utah 
Pleasant  Grove  District  Ranger 
decisions: 

The  Daily  Herald,  Provo.  Utah 
Heber  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 
decisions: 


Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 

Salt  Lake  District  Ranger  decisions: 

Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 

Kamas  District  Ranger  decisions: 

Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 

Evanston  District  Ranger  decisions; 

Uintah  County  Herald,  Evanston, 
Wyoming 

Mountain  View  District  Ranger 
decisions: 

Uintah  County  Herald,  Evanston, 
Wyoming 

Ogden  District  Ranger  decisions: 

Ogden  Standard  Examiner,  Ogden, 
Utah 

Logan  District  Ranger  decisions: 
Logan  Herald  Journal,  Logan.  Utah. 
Dated:  March  17.  1995. 

Jack  A.  Blackwell, 

Deputy  Regional  Forester. 

|FR  Doc.  95-7820  Filed  3-29-95;  8:45  am) 

BILLING  CODE  M10-11-M 


Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  April  13  &  14, 
1995  at  Rock  Springs  Guest  Ranch.  10 
miles  north  of  Bend,  Oregon  off 
Highway  20.  Times  are  6  to  9  p.m.  April 
13,  and  8  a.m.  to  4  p.m.  April  14. 
Agenda  items  include:  (1)  Context  of  the 
Advisory  Committee  and  background  on 
the  President's  Forest  Plan;  (2) 
introduction  of  members;  (3)  operating 
guidelines  and  ground  rules;  (4)  mission 
and  purpose  of  the  Province  Advisory 
Committee;  (5)  relationship  to  the  PIEC; 
and  (6)  Open  public  forum.  All 
Deschutes  Province  Advisory 
Committee  meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hoogesteger,  Province  Liaison, 
USDA,  Fort  Rock  Ranger  District,  1230 
N.E.  3rd,  Bend,  Oregon  97701,  503-383- 
4704. 

Dated:  March  21. 1995. 
Sally  Collins, 

Deschutes  National  Forest  Supervisor. 
|FR  Doc.  95-7749  Filed  3-29-95;  8:45  ami 
BILLING  CODE  3410-1 1-M 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-«23-806] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Pure 
Magnesium  From  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebas<;h.  Dorothy  Tomaszewski 
or  Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-3773,  (202)  482-0631  or  (202) 
482-0922.  respectively. 

Final  Determination 

We  determine  that  imports  of  pure 
magnesium  from  Ukraine  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act").  The 
estimated  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
on  October  27,  1994  (59  PR  55420. 
November  7.  1994),  the  following  events 
have  occurred: 

In  December  1994,  we  issued  sections 
A  and  C  of  our  antidumping 
questionnaire  '  to  exporters  Greenwich 
Metals  and  Hochschiid  Partners.  These 
companies  provided  responses  to  these 
questionnaires  in  December  1994  and 
January  1995. 

Verifications  were  conducted  at  the 
Chicago,  Illinois,  facilities  of  MG  Metals 
from  December  6  to  December  7.  1994; 
at  Gerald  Metals'  Lausanne, 
Switzerland,  offices  from  December  13 
to  [December  14,  1994.  and  at  its 
Stamford,  Conn.,  offices  on  January  24 
and  January  25. 1995;  at  Concern 
Oriana's  (formerly  Concern  Chlorvinyl) 
facilities  in  Kalush.  Ukraine;  and  at  the 
Greenwich,  Conn.,  facilities  of 
Greenwich  Metals  from  January  30  to 
January  31,  1995. 

On  January  31,  1995,  we  amended  our 
preliminary  determination  to  correct  for 
certain  ministerial  errors  (60  PR  7519, 
Februarys.  1995). 


Respondents  Concern  Oriana.  Gerald 
Metals,  Greenwich  Metals,  Hochschiid 
Partners,  as  well  as  petitioners,^  filed 
case  and  rebuttal  briefs.  A  public 
hearing  was  held  on  February  24,  1995. 

Scope  of  Investigation^ 

The  product  covered  by  this 
investigation  is  pure  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal.  Pure  primary 
magnesium  is  used  primarily  as  a 
chemical  in  the  aluminum  alloying, 
desulfurization,  and  chemical  reduction 
industries.  In  addition,  pure  primary 
magnesium  is  used  as  an  input  in 
producing  magnesium  alloy. 

Pure  primary  magnesium  encompasses: 

(1)  products  that  contain  at  least  99.95% 
primary  magnesium,  by  weight  (generally 
referred  to  as  "ultra-pure"  magnesium); 

(2)  products  containing  less  than  99.95% 
but  not  less  than  99.8%  primary  magnesium, 
by  weight  (generally  referred  to  as  "pure" 
magnesium):  and 

(3)  products  (generally  referred  to  as  "off- 
specification  pure"  magnesium)  that  contain 
50%  or  greater,  but  less  than  99.8%  primary 
magnesium,  by  weight,  and  that  do  not 
conform  to  ASTM  speciPications  for  alloy 
magnesium. 

"Off-specification  pure"  magnesium 
is  pure  primary  magnesium  containing 
magnesium  scrap,  secondary 
magnesium,  oxidized  magnesium  or 
impurities  (whether  or  not  intentionally 
added)  that  cause  the  primary 
magnesium  content  to  all  below  99.8% 
by  weight.  It  generally  does  not  contain, 
individually  or  in  combination,  1.5%  or 
more,  by  weight,  of  the  following 
alloying  elements:  aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths. 

Excluded  from  the  scope  of  this 
investigation  are  alloy  primary 
magnesium,  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 


'  Section  A  requested  general  information  on  each 
company:  and  section  C  requested  information  on. 
and  a  listing  of.  U.S.  sales  made  during  the  period 
of  investigation  ("PCI"). 


''  Magnesium  Corporation  of  America:  Dow 
Chemical:  International  Union  of  Operating 
Engineers.  L.ocal  564:  and  United  Steel  Workers  of 
America.  Local  8319. 

'The  scope  of  this  investigation  has  been 
modified  since  the  preliminary  determination  in 
order  to  clarify  the  distinctions  between  pure 
magnesium  and  alloy  magnesium.  See  Comment  5 
in  the  "Interested  Party  Comments"  section  of  this 
notice,  below,  for  a  discussion  of  the  scope 
modiRcation.  For  a  detailed  dennition  of  alloy 
magnesium,  see  the  "Scope  of  Investigation" 
section  of  the  concurrent  Investigations  of  alloy 
magnesium  from  the  People's  Republic  of  China 
and  the  Russian  Federation. 


Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have  a 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV.  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
includes  products  having  a  maximum 
physical  dimension  {i.e..  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  this 
investigation  are  classifiable  under 
subheadings  8104.11.00,  8104.19.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1, 1993,  through  March  31, 
1994. 

Fair  Value  Comparisons 

A.  Participating  Respondents 

To  determine  whether  sales  of  pure 
magnesium  from  Ukraine  to  the  United 
States  by  Gerald  Metals,  Hochschiid 
Partners,  and  MG  Metals  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  ("USP")  to  the 
foreign  market  value  ("FMV"),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Verification  revealed  that,  for  its  POI 
sales  to  U.S.  companies,  there  were  no 
instances  where  Greenwich  Metals'  role 
in  the  sales  process  was  that  of  being  the 


first  company  to  sell  Ukraine-produced 
pure  magnesium  to  a  U.S.  customer. 
That  is,  all  subject  merchandise 
purchased  by  Greenwich  was  done  so 
on  terms  that  made  Greenwich  the  U.S. 
customer  of  its  supplier.  Accordingly, 
Greenwich  will  be  subject  to  the 
"Ukraine-wide"  deposit  rate. 

B.  All  Other  Companies 

All  companies  to  which  a 
questionnaire  was  issued  are  considered 
mandatory  respondents  in  this 
proceeding.  Several  companies  in 
Ukraine  either  failed  to  respond  to 
either  our  initial  requests  for 
information  about  U.S.  sales,  or  failed  to 
respond  to  our  request  for  permission  to 
verify.  These  companies  include: 
Zaporozhye  Titanium-Magnesium  Plant, 
a  Ukrainian  producer;  and  Alex,  Mages, 
and  Intreid,  Ukrainian  exporters. 
Accordingly,  we  have  based  the 
"Ukraine-wide"  duty  deposit  rate — 
applicable  to  all  companies  except  those 
that  (1)  made  POI  U.S.  sales  of  subject 
merchandise,  and  (2),  participated  in 
this  investigation — on  the  best 
information  available  ("BIA"). 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to 
respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents,  like  the  non-participating 
respondents  in  this  investigation,  which 
did  not  cooperate  in  an  investigation.  As 
outlined  in  Coumarin,^  where,  as  here, 
a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation,  (2)  the 
highest  margin  alleged  in  the  petition, 
or  (3)  the  margin  from  the  preliminary 
determination  for  that  firm. 
Accordingly,  we  have  set  the  Ukraine- 
wide  deposit  rate  at  104.27  percent,  ad 
valorem.  This  margin  represents  the 
highest  margin  in  the  petition,  as 
recalculated  by  the  Department  for 
purposes  of  initiating  this  proceeding 
and  as  further  adjusted  to  account  for 
factors  of  production  listed  in  the 
petition  that  were  not  valued  at  the  time 
of  initiation,  but  for  which  information 
is  on  the  record  upon  which  to  base  a 
surrogate  value. 


*  Final  Determination  of  Sales  at  L.ess  Than  Fair 
Value:  Coumarin  from  the  People's  Republic  of 
China  (59  FR  66895.  December  28.  1994). 


United  States  Price 

We  based  USP  for  third-country 
exporters  Gerald  Metals  and  Hochschiid 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly 
by  the  exporters  to  unrelated  parties  in 
the  United  States  prior  to  importation 
into  the  United  States  and  because 
exporter's  sales  price  ("ESP") 
methodology  was  not  indicated  by  other 
circumstances. 

For  Gerald  Metals  and  Hochschiid,  we 
calculated  purchase  price  based  on 
packed,  QF,  delivered,  or  POT 
warehouse  prices  to  unrelated 
purchasers  in  the  United  States.  For 
Gerald  Metals,  we  made  the  following 
deductions  (where  appropriate):  ocean 
freight;  foreign  brokerage;  U.S. 
Brokerage  and  handling  charges;  U.S. 
duty;  and  U.S.  inland  freight.  For 
Hochschiid  Partners,  we  made  the 
following  deductions  (where 
appropriate)  for  foreign  brokerage;  ocean 
freight;  marine  insurance;  and  U.S. 
inland  freight. 

We  based  USP  for  MG  Metals,  a  third- 
country  exporter,  on  ESP,  in  accordance 
with  section  772(c)  of  the  Act,  because 
the  subject  merchandise  was  sold  to  the 
first  unrelated  purchaser  after 
importation  into  the  United  States. 

We  calculated  ESP  based  on  packed 
delivered  prices.  For  MG  Metals,  we 
made  the  following  deductions  (where 
appropriate)  for  ocean  freight;  marine 
insurance;  foreign  brokerage;  U.S. 
inland  freight;  U.S.  inland  insurance, 
U.S.  duties;  U.S.  brokerage  and 
handling;  and  additional  packing  costs. 

From  each  exporter's  U.S.  price,  we 
continued  to  deduct  foreign  inland 
freight  between  the  factory  and  the 
reported  intermediate  destination  {e.g., 
Rotterdam)  using  the  per-ton  foreign 
inland  freight  figure  reported  in  the 
petition  in  order  to  account  for  this 
movement  charge  from  producer  to  the 
intermediate  destination. 

Minor  adjustments  were  made  to  the 
reported  U.S.  sales  of  these  exporters 
pursuant  to  our  findings  at  verification 
{see  Final  Calculation  Memorandum,  on 
file  in  room  B-099  of  the  Main 
Commerce  Department  Building,  for 
details  of  adjustments). 

Foreign  Market  Value 

A.  Surrogate  Country  Selection 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market-economy  country  and  that 


are  significant  producers  of  comparable 
merchandise. 

In  our  preliminary  determination,  we 
selected  Indonesia  as  our  primary 
surrogate  country  and  resorted  to  Egypt 
for  certain  surrogate  values  where 
values  in  Indonesia  were  either 
unavailable  or  out  of  date.  These 
countries  are  appropriate  surrogate 
countries  for  the  reasons  set  forth  in  our 
preliminary  determination.  Since  we 
find  no  compelling  reason  to  change 
this  selection,  we  have  continued  to 
base  FMV  on  the  values  of  the 
appropriate  factors  of  production  as 
valued  in  Indonesia  or  Egypt. 

B.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV,  with  regard 
to  the  exporters'  U.S.  sales  of 
magnesium  produced  by  Concern 
Oriana,  based  on  factors  of  production 
cited  in  the  preliminary  determination, 
making  adjustments  based  on 
verification  findings  (see  Final 
Calculation  Memorandum).  With  regard 
to  the  exporters'  U.S.  sales  of 
magnesium  produced  by  the  other 
Ukraine  manufacturer.  Zaporpzhye 
Titanium-Magnesium  Plant  (from  which 
we  did  not  receive  factors  of  production 
data),  we  did  not  calculate  FMV; 
instead,  we  assigned  an  uncooperative 
BIA  margin  which  equalled  the  highest 
adjusted  alleged  margin  cited  in  our 
initiation  notice  (as  indicated  in  our 
amended  preliminary  determination). 

The  factors  used  to  produce  pure 
magnesium  include  materials,  labor, 
and  energy.  To  calculate  FMV,  the 
reported  quantities  were  multiplied  by 
the  appropriate  surrogate  values  for  the 
different  inputs.  (For  a  complete 
analysis  of  surrogate  values,  see  our 
Pinal  Calculation  Memorandum.)  An 
imputed  factory  overhead  figure  was 
also  included  in  the  FMV  calculation 
based  on  a  percentage  of  materials,  labor 
and  energy.  We  granted  a  by-product 
offset  against  the  cost  of  manufacturing 
{i.e..  the  sum  of  materials,  labor,  energy 
and  factory  overhead).  We  then  added 
the  statutory  minimum  imputed 
amounts  for  general  expenses  and  profit. 
We  followed  the  same  methodology  for 
packing  costs  used  at  the  preliminary 
determination;  however,  adjusted  the 
packing  material  cost  so  as  not  to  double 
count  certain  materials.  Additionally, 
we  used  the  Indonesian  unskilled  labor 
rate  for  packing  labor. 

We  have  used  the  same  surrogate 
values  used  in  the  preliminary 
determination  with  the  exception  of 
certain  corrections  made  based  on 
verification  or  interested  party 
comments.  Based  on  verification,  we 
adjusted  the  values  of  magnesium 
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chloride  and  chlorine  to  reflect  the 
actual  purity  used  in  the  production  (or 
yielded  as  a  by-product)  of  subject 
merchandise.  We  recalculated  certain 
reported  inland  freight  distances 
between  factory  and  input  supplier 
based  on  verified  distances.  We  used 
labor  rates  from  Indonesia  specific  to 
skilled  and  unskilled  labor.  One 
material  input,  considered  a  direct 
material  for  the  preliminary 
determination,  has  not  been  accounted 
for  in  our  final  determination  because  it 
was  discovered  at  verification  to  be  an 
indirect  material. 

Verification 

As  provided  in  Section  776(b)  of  the 
Act,  we  verified  the  information 
submitted  by  res[>ondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  respondents. 

Interested  Party  Comments 

Comment  1 :  BIA  for  Refusal  to  Permit 
Verification 

Petitioners  argue  that  the  Department 
should  assign  a  margin  based  on  total 
BIA  to  all  companies  that  reported 
having  made  no  POI  sales  of  subiet:t 
merchandise,  but  that  did  not  indicate 
in  their  response  to  the  Department's 
inquiry  that  they  would  permit 
verification  of  this  information. 

DOC  Position 

We  agree  with  petitioners  and  have 
assigned  a  margin  based  on  total  BIA  to 
those  companies  that  either  refused 
verification  or  did  not  respond  to  our 
request  to  verify  a  report  of  no  sales. 

Comment  2:  Surrogate  Value  for 
Magnesium  Chloride 

Concern  Oriana  asserts  that  the 
surrogate  value  used  for  magnesium 
chloride  in  the  preliminary 
determination  was  aberrational  and 
unrealistic  because:  (1)  The  surrogate 
value  is  almost  five  times  greater  on  a 
per-unit  basis  than  the  Brazil  value  of 
hydrated  camallitc  provided  in  the 
petition,  of  which  magnesium  chloride 
is  but  one  cost  component:  (2)  the  UN 
Trade  Commodity  Statistics  show  an 
export  value  for  Indonesia  which  is  one 
third  that  of  the  import  value:  and  (3) 
values  for  imports  of  magnesium 
chloride  into  other  potential  surrogate 
countries  vary  more  than  500  percent, 
demonstrating  that  the  value  used  for 
the  preliminary  determination  is 
inherently  unreliable. 

Concern  Oriana  requests  that  the 
Department  use  the  value  of  hydrated 
camallite  from  the  petition  as  a  more 


realistic  and  accurate  surrogate  for  the 
value  of  magnesium  chloride  used  in 
the  production  of  magnesium. 
Petitioners  counter  that  the 
Department  should  not  use  a  surrogate 
value  for  hydrated  camallite,  a 
completely  different  material,  when  a 
nonaberrationai  price  is  available  for  a 
commodity  category  containing  the 
actual  materials  used  in  the  production 
process.  Specifically,  petitioners 
contend  that  the  Indonesian  price  for 
magnesium  chloride  and  the  petition's 
price  for  hydrated  camallite  cannot  be 
compared.  Petitioners  also  contend  that 
the  range  of  import  prices  for 
magnesium  chloride  from  other 
potential  surrogate  countries  ($159  to 
$1.000/ per  metric  ton)  demonstrates 
that  the  price  used  in  the  preliminary 
determination  ($152.b9  per  metric  ton) 
is  conservative  rather  than  aberrational. 
Petitioners  note  as  well  that  the 
Indonesian  import  price  fits  into  the 
high  preference  category  of  the 
Department's  hierarchy  for  surrogate 
values:  it  is  publicly  available 
information,  it  is  non-export  value,  and 
it  is  contemporaneous  to  the  POI.  unlike 
the  petition  value  for  a  totally  different 
product  suggested  by  respondents. 
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We  agree  with  petitioners  that  the 
record  does  not  support  a  finding  that 
the  surrogate  value  for  magnesium 
chloride  is  aberrational  or  otherwise 
inappropriate.  First,  it  is  not  accurate  to 
characterize  magnesium  chloride  as 
"but  one  cost  component"  of  hydrated 
camallite.  The  fact  that  hydrated 
camallite  is  processed  to  obtain 
magnesium  chloride  (rather  than  vice 
versa)  makes  a  higher  price  for 
magnesium  chloride  logical.  Second, 
although  import  prices  in  other 
surrogate  countries  vary,  Concern 
Oriana  has  not  demonstrated  that  this 
variance  should  be  construed  as 
evidence  that  the  value  used  here  is 
unreliable.  Third,  we  have  specifically 
expressed  a  preference  for  import  values 
over  export  values  when  both  are 
available  (.see  PRC  Pencils  *). 

Comment  3:  Basis  for  Greenwich  Metals' 
Deposit  Rate 

Petitioners  assert  that  verification 
revealed  that  Greenwich's  reported  U.S. 
sales  of  subject  merchandise  were 
entirely  of  merchandise  that  it  had 
purchased  from  a  European  trader  that 
was  aware  that  the  merchandi.se  was 
destined  for  the  United  States. 
Consequently,  petitioners  request  that 


^  Notice  of  Final  Delerminalion  of  Sales  al  Less 
Than  Fair  Value:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China  (60  FR  S562S.  November 
8.  1994) 


the  Department  assign  Greenwich  the 
"Ukraine-wide"  rate  and  assign  the 
European  trader  the  BIA  rate  for  not 
participating  in  this  investigation. 

Greenwich  counters  that  it  properly 
reported  the  sales  in  question  as  its  own 
U.S.  sales.  Greenwich  argues  that  the 
European  trader  did  not  know  the 
ultimate  destination  of  the  merchandise 
because  Greenwich  did  not  inform  the 
European  trader  where  to  ship  the 
merchandise  until  after  the  terms  of  sale 
were  fixed.  Greenwich  also  argues  that 
the  European  trader  did  not  know  the 
ultimate  destination  of  subject 
merchandise  at  the  time  the  terms  of  the 
sale  were  fixed  because  Greenwich 
bought  the  merchandise  on  a  "duty- 
unpaid"  basis — leaving  Greenwich  the 
option  of  selling  the  merchandise  in 
either  the  U.S.  market  or  in  a  third 
country. 
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We  agree  with  petitioners.  First,  the 
record  does  not  support  Greenwich's 
claim  that  it  did  not  inform  the 
European  trader  where  to  ship  the 
merchandise  until  after  the  terms  of  sale 
were  fixed.  Rather,  as  verification 
revealed,  the  contract  setting  the  terms 
of  sale  included  as  identification  of  the 
shipment  destination.  Second,  the  fact 
that  sales  terms  are  "duty  unpaid"  is  far 
outweighed  by  the  fact  that  the 
merchandise  was  shipped  to  the  United 
States  and  the  absence  of  any  indication 
that  the  seller  could  legitimately  expect 
such  sales  not  to  enter  the  U.S.  market. 
Accordingly,  we  have  not  calculated  a 
company-specific  margin  for  Greenwich 
because  we  find  that  it  did  not  make  any 
U.S.  sales  of  the  subject  merchandise 
during  the  POI.  Instead,  Greenwich  and 
its  European  supplier  will  both  be 
subject  to  the  "Ukraine-wide"  rate. 

Comment  4:  Completeness  of  Ukraine 
Magnesium  Industry's  Response 

Petitioners  argue  that,  as  state  owned 
entities,  Zaporozhye  and  Concern 
Oriana  comprise  the  consolidated 
magnesium  industry  in  Ukraine. 
According  to  petitioners,  total  BIA 
should  be  assigned  to  this  consolidated 
Ukrainian  industry  because  the  industry 
as  a  whole  failed  to  report  complete 
sales  information  (i.e..  Zaporozhye  did 
not  provide  a  complete  response  to  the 
questionnaire).  They  also  claim  that 
total  BIA  should  also  be  assigned  to 
third-country  exporters  because  of  the 
Ukrainian  industry's  non-cooperation. 

If  the  Department  elects  not  to  apply 
total  BIA  to  all  third-country  exporters 
in  this  proceeding,  then  petitioners 
contend  that  the  Department  should 
base  FMV  for  the  exporters'  U.S.  sales 
(1)  wholly  on  BIA.  disregarding  Concem 


Oriana's  factors  of  production,  or  (2)  on 
a  simple  average  of  Concern  Oriana's 
calculated  FMV  and  a  BIA-based  FMV 
for  Zaporozhye,  or  that  the  Department 
should  link  individual  exporters' 
applicable  deposit  rate  to  the  specific 
producer  which  supplies  subject 
merchandise. 

Gerald  Metals  counters  that  Concem 
Oriana's  magnesium  production  process 
is  similar  to  that  of  Zaporozhye  and, 
therefore,  the  Department  should  use 
only  verified  information  from  Concem 
Oriana  to  calculate  FMV  in  its  LTFV 
analyses. 
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If  an  antidumping  duty  order  is  issued 
in  this  proceeding,  any  direct  sales  from 
Ukraine  will  be  subject  to  a  deposit  rate 
based  on  total  BIA.  [See  discussion  of 
"All  Other  Companies"  in  the  "Fair 
Value  Comparisons"  section  of  this 
notice,  above). 

As  to  the  third-country  exporters,  we 
have  continued  to  follow  the  approach 
set  out  in  the  preliminary 
determination.  We  have  based  FMV  for 
those  companies'  reported  U.S.  sales  of 
Concem-Oriana-produced  merchandise 
on  Concem  Oriana's  factors  of 
production;  we  have  not  calculated 
FMV  for  reported  sales  of  Zaporozhye- 
produced  merchandise,  but  instead  have 
assigned  an  uncooperative  BIA  margin. 
This  approach  is  consistent  with  the 
approach  that  we  have  taken  in  other 
NME  cases,  such  as  Coumarin,  Pencils, 
and  PRC  Sulfur  Dyes  «.  where  the 
Department  based  FMV  for  an  exporter 
not  controlled  by  the  central 
government  only  on  the  factors  of 
production  of  the  producer  or  producers 
which  supplied  subject  merchandise  to 
that  exporter.  Under  this  approach, 
individual  transaction  margins  are  then 
weight  averaged  to  arrive  at  a  single, 
exporter-specific  deposit  rate.  Further, 
in  a  situation  like  that  created  here  by 
Zaporozhye's  failure  to  respond,  where 
FMV  information  needed  to  calculate  a 
margin  is  not  available,  the  Department 
has,  as  here,  resorted  to  partial  BIA  and 
plugged  into  the  weighted-average 
calculations  BIA  margins  for  individual 
transactions.  (See.  e.t..  Pencils.) 

Comment  5:  Scope 

Petitioners  contend  that  the 
Department  should  clarify  the  scope  in 
this  proceeding.  Petitioners  argue  that 
"off-specification"  pure  magnesium 
{i.e.,  magnesium  that  is  less  than  99.8% 
pure  magnesium  but  that  otherwise  can 
be  and  is  considered  pure  magnesium 


''  Final  Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfur  Dyes.  Including  Sulfur  Vat  Dves.  from 
the  Peoples  Republic  of  China  (58  FR  7543. 
February  8.  1993) 


by  consumers)  should  be  considered  as 
within  the  scope.  Petitioners  propose  a 
revised  scope  to  achieve  this  end. 

Greenwich  argues  that  the  proposed 
revised  scope  is  flawed  because  it 
appears  to  include  secondary 
magnesium  (i.e.,  magnesium  that  has 
been  remelted  and  recast)  as  subject 
merchandise. 

DOC  Position 

We  agree  with  petitioners  that  some 
magnesium  is  produced  which,  despite 
not  meeting  the  normal  definition 
(based  on  magnesium  content)  of  pure 
magnesium,  nevertheless  may  be  used 
in  applications  that  normally  require 
pure  magnesium.  In  fact,  the  records  in 
the  concurrent  antidumping 
investigations  of  pure  and  alloy 
magnesium  from  the  People's  Republic 
of  China  show  sales  of  such  magnesium 
were  supplied  to  fulfill  an  order  for  pure 
magnesium. 

We  therefore  have  revised  the  scope 
to  include  this  off-specification  pure 
magnesium  within  the  definition  of 
pure  magnesium.  Off-specification  pure 
magnesium  is  described  as  any  product 
(1)  that  is  50  percent  or  more  primary 
magnesium,  and  (2)  that  does  not  meet 
any  ASTM  definition  of  alloy 
magnesium  (based  on  specific 
percentages  of  one  or  more  alloying 
agents). 

We  note  that  our  consultations  with 
the  Bureau  of  Mines  established  that  the 
industry  standards  for  alloy  magnesium 
are  ASTM  standards.  (See  Final 
Calculation  Memorandum). 
Consequently,  we  have  not  adopted 
scope  language  proposed  by  petitioners 
that  refers  to  alloy  magnesium  defined 
by  "other  industry  standards"  in 
illustrating  products  that  are  not  off- 
specification  pure  magnesium. 
Although  ASTM  standards  define  pure 
magnesium  as  not  less  than  99.8  percent 
magnesium,  we  believe  that  metal  with 
a  primary  magnesium  content  below 
that  level  should  be  captured  in  the 
scope  if  it  cannot  legitimately  be 
defined  as  a  specific  ASTM  alloy 
magnesium. 

"Tne  fact  that  the  scope  encompasses 
only  merchandise  with  primary 
magnesium  content  of  50  percent  or 
greater  means  that  merchandise 
composed  of  50  percent  or  more 
secondary  magnesium  is  excluded. 

Comment  6:  By-Product  Offset 
Methodology 

Petitioners  contend  that  the 
Department's  decision  to  permit  an 
offset  to  material  surrogate  values  to 
account  for  the  chlorine  by-product  of 
the  magnesium  production  process  was 
erroneous  for  the  following  reasons:  (1) 


the  producers  were  unable  to 
demonstrate  for  the  record  that  any 
economic  benefit  accrued  to  the  firm 
and  that  such  benefit  was  linked  to  the 
production  of  the  subject  merchandise; 
(2)  the  surrogate  value  used  was 
incorrect  in  that  it  did  not  correspond 
to  the  actual  purity  level  of  the  by- 
product produced  and  was  not 
calculated  net  of  transportation  and 
processing  costs;  and  (3)  any  adjustment 
determined  to  be  appropriate  should 
have  been  made  to  the  cost  of 
manufacture  rather  than  cost  of 
materials  so  as  not  to  understate  factory 
overhead,  general  expenses,  and  profit. 

Concem  Oriana  argues  that  the  cost  of 
manufacturing  magnesium  should  be 
reduced  by  the  value  of  chlorine  by- 
product. 
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We  agree  with  petitioners  in  part. 
First,  because  the  by-product  results 
from  the  production  process  and  is 
either  used  by  the  magnesium  producer 
or  sold  for  use  by  some  other  company 
in  the  NME  country,  it  is  a  factor  whose 
value  must  be  taken  into  account  in  our 
calculation  of  the  fair  value  against 
which  to  test  U.S.  prices.  Second,  we 
have  adjusted  the  by-product's  surrogate 
GIF  import  value  to  reflect 
concentration  differences.  However,  no 
adjustment  to  value  for  transportation 
costs  is  appropriate:  for  by-products,  as 
for  material  factors  of  production 
consumed  in  the  production  process,  we 
consider  the  import  values  used  to  be 
surrogates  for  ex-factor\',  freight- 
exclusive  prices  from  suppliers  to 
consumers.  Third,  we  agree  with 
petitioners  that  the  proper  adjustment  is 
a  reduction  in  the  cost  of  manufacture. 
This  adjustment  increases  overhead 
amount  commensurately  with  the  value 
of  the  by-product,  thereby  eliminating 
the  need  for  valuing  any  additional 
processing-related  elements. 
Additionally,  an  adjustment  to  cost  of 
manufacture  is  consistent  with 
Department  practice  in  other  NME 
investigations  (see,  e.g..  Coumarin). 

Comment  7:  Surrogate  General 
Expenses  and  Profit 

Petitioners  argue  that  an  amount 
should  be  included  in  FMV  calculations 
in  order  to  reflect  general  expenses 
incurred  and  profit  realized  by  each 
reseller  involved  in  the  sales  process. 
Petitioners  argue  that,  because  the 
responding  resellers  failed  to  provide 
their  selling  expenses  (despite  a 
Departmental  request  to  do  so  in  the 
questionnaire),  the  Department  should 
add  an  amount  based  on  financial 
statements  submitted  by  resellers. 


UMI 
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Greenwich.  Hochschild,  and  Gerald 
Metals,  assert  that  petitioners  have 
provided  no  convincing  rebuttal  to  the 
Department's  recent  rejection  of  such  a 
request  in  Coumarin,  and  note  that  the 
questionnaires  they  received  did  not 
contain  section  D.  the  section  dealing 
with  general  expenses. 

DOC  Response 

We  agree  with  respondents  that  an 
addition  to  FMV  of  actual  reseller 
general  expenses  and  profit  would  be 
inappropriate.  Given  that  Ukraine  is  an 
NME  and  the  Ukrainian  magnesium 
industry  has  not  been  found  to  be 
market  oriented,  section  773(c)  of  the 
Act  requires  that  the  Department 
measure  U.S.  prices  against  the  factors 
of  production  (matsrials.  labor,  energy, 
and  overhead)  used  in  producing  the 
merchandise,  valued  in  an  appropriate 
surrogate  country,  plus  general 
expenses,  profit  and  containers.  The 
Act's  only  specific  guidance  as  to  the 
valuation  of  general  expenses,  profit  and 
containers  is  to  estabiish  minima  for  the 
first  two.  Our  regulations,  meanwhile, 
instruct  us  to  "include  in  this 
calculation  of  constructed  value  an 
amount  for  general  expenses  and  profit, 
as  required  by  section  773(e)(1)(B)  of  the 
Act.  (19  CFR  353.52(c))  The  Department 
has  not  interpreted  the  Act  and  the 
regulations  as  requiring  use  of  actual 
expenses  and  profit  for  these  FMV 
components  when  FMV  is  based  on 
factors  of  production:  the  Department 
has  also  explicitly  rejected  such 
adjustments  in  prior  NME  proceedings 
(see.  e.g.,  Coumarin  and  Sparklers^). 
Moreover,  to  do  so  simply  does  not 
make  sense  because  it  amounts  to  a 
comparison  of  apples  and  oranges.  In 
NME  proceedings,  the  FMV  is  normally 
based  completely  on  factors  valued  in  a 
surrogate  country  (without  regard  to.  for 
example,  actual  selling  expenses)  on  the 
premise  that  the  actual  experience 
cannot  be  meaningfully  considered. 
Were  the  question  simply  one  of 
"traditional"  dumping  by  trading 
companies,  the  market-economy  price- 
to-price  or  price-to-CV  methodology 
would  appropriately  be  employed; 
actual  selling  expenses  would  have  been 
accounted  for  on  both  U.S.  prices  and 
foreign  market  prices  (or,  if  appropriate, 
constructed  value,  in  which  case  other 
general  expenses  and  profit  would  also 
have  been  taken  into  account). 
Accordingly,  we  have  continued  to 
value  general  expenses  and  profit  by 
simply  applying  to  the  surrogate-based 
cost  of  manufacture  the  greater  of  either 


appropriate  surrogate  percentages  or  the 
statutory  minima. 

Command  8.  Surrogate  Value  of  Labor 

Petitioners  challenge  the 
Department's  use  of  an  unskilled  labor 
value  in  the  preliminary  determination 
to  account  for  both  skilled  and  unskilled 
labor.  Petitioners  assert  that,  if  the 
Department  cannot  locate  specific 
skilled  and  unskilled  labor  values  from 
the  chosen  surrogate  countries,  the 
Department  should  employ  labor  rates 
from  the  petition  as  BIA. 

DOC  Position 

We  have  obtained  and  used 
Indonesian  wage  data  for  1992  for 
skilled  and  unskilled  labor  (see  PRC 
Lighters').  Because  Indonesia  is  our 
primary  surrogate  country,  we  do  not 
need  to  address  the  question  of  an 
appropriate  alternative  source  of  values 
for  these  factors. 

Comment  9:  Unreported  MateriaL 

Petitions  assert  that  the  Department 
should  include  in  Concern  Oriana's 
FMV  the  value  for  a  material  which  was 
not  included  in  the  preliminary 
determination.  In  its  questionnaire 
response.  Concern  Oriana  did  not 
provide  usage  information  for  this 
material,  claiming  that  its  value  was  not 
significant.  Petitioners  contend  that  the 
value  in  Ukraine  is  not  relevant  since 
the  input  would  be  valued  in  a  surrogate 
country.  Therefore,  as  BIA.  petitioners 
advocate  use  of  an  average  of  all  other 
direct  input  values  as  the  value  for  this 
input. 

DOC  Position 

We  disagree.  Verification  confirmed 
that  this  factor  was  properly  omitted 
since  it  was  a  waste  product  of  the 
magnesium  production  process  for 
which  only  a  very  small  fraction  was 
recycled  into  the  production  process. 
Therefore,  it  is  appropriate  not  to  value 
this  input  in  the  FMV  calculation. 

Comment  10:  Concentration/Purity 
Levels  of  Material  Inputs 

Petitioners  contend  that  appropriate 
adjustments  should  be  made  for 
differences  in  concentration  or  purity 
between  surrogate  values  on  the  one 
hand  and  materials  used  in  production 
on  the  other  hand.  However,  petitioners 
also  argue  that  the  Department  should 
not  assume  that  surrogate  values 
represent  100  percent  concentration  and 
therefore  should  make  no  adjustment 


where  the  concentration  applicable  to  a 
surrogate  value  cannot  be  determined. 
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Where  we  have  been  able  to 
determine  the  purity  or  concentration 
applicable  to  a  surrogate  value,  we  have 
adjusted  for  differences,  if  any.  between 
the  surrogate  and  the  actual  material. 
Otherwise,  we  have  attempted  no 
adjustment  for  purity  or  concentration. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pure 
magnesium  from  Ukraine  that  are 
entered,  or  withdrawal  from  warehouse, 
for  consumption  on  or  after  November 
7. 1994,  which  is  the  date  of  publication 
our  notice  of  preliminary  determination 
in  the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  exceeds  the 
USP  as  shown  below.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

Consistent  with  our  practice  in 
investigations  involving  imports  from 
NME  countries,  we  have  calculated  a 
single,  "Ukraine-wide"  deposit  rate 
applicable  to  all  exporters  in  Ukraine,  as 
well  as  any  exporters  in  third  countries 
that  have  not  been  assigned  a  company- 
specific  margin.  As  is  discussed  under 
"All  Other  Companies"  in  the  "Fair 
Value  Comparisons"  section  of  this 
notice,  the  record  in  this  investigation 
indicates  that  Ukraine  exporters  of 
magnesium  may  not  have  responded  to 
our  questionnaire;  therefore,  the 
"Ukraine-wide"  deposit  rate  has  been 
calculated  based  on  total  BIA. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/pfoducer  exporter 


Qerakj  Metals  

MG  Metals  

HochschiW  Partners 
Ukraine-Wide  Rate  . 


Weighted- 
average 

margin  per- 
centage 


10327 
79.87 
92.21 

10427 


'  Final  Delerminotion  of  Sales  at  Less  Than  Fair 
Value:  Spatklers  from  the  People's  ftepublic  of 
China  (56  FR  20588.  May  6.  1991) 


"Preliminary  Detertni nation  of  Sales  al  Loss  Than 
Fair  Value:  Disposable  Pocket  Lighters  from  the 
Peoples  Republic  of  China  (59  FR  64191.  December 
13.  1994) 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  within  45  days  determine  whether 
imports  the  subject  merchandise  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  material  injury  does  not  exist. 


the  investigation  will  be  terminated  and 
ail  securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  du'y  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered  for 
consumption  on  all  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated:  March  22.  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  95-7775  Filed  3-29-95;  8:45  am) 
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[A-S70-832  and  A-670-833] 

Notice  of  Final  Determinations  of  sales 
at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  30. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Louis  Apple. 
Office  of  Antidumping  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  482-4136 
or  (202)  482-1769,  respectively. 

Final  Determinations 

The  Department  of  Commerce  (the 
Department)  determines  that  pure 
magnesium  and  alloy  magnesium  from 
the  People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  Department  announced  its 
preliminary  determinations  on  October 
27. 1994.  (59  FR  55424,  November  7. 
1994)  the  following  events  have 
occurred: 

On  October  19,  1994.  Min  He 
Magnesium  (Min  He),  a  producer  and 
exporter  of  the  subject  merchandise,  and 
Xiamen  Xing  Xia  Co.  Ltd  (Xing  Xia).  an 
exporter  of  the  subject  merchandise, 
requested  that  we  postpone  our  final 
determinations  by  60  days  pursuant  to 
19  CFR  353.20(b)(1).  On  November  7. 


1994,  we  published  a  notice  postponing 
the  final  determinations  (59  FR  55424). 

In  January.  1995,  we  conducted 
verification  of  the  questionnaire 
responses  at  Min  He  and  Xing  Xia.  On 
February  10.  1995.  petitioner  filed  a 
case  brief.  On  February  17. 1995. 
respondents  filed  a  rebuttal  brief  and 
petitioner  withdrew  its  request  for  a 
public  hearing. 

Scopes  of  Investigations 

The  scopes  of  these  investigations 
have  been  modified  since  the 
preliminary  determination  in  order  to 
clarify  the  distinctions  between  pure 
magnesium  and  alloy  magnesium.  See 
Comment  1  in  the  "Interested  Party 
Comments"  section  of  this  notice, 
below. 

A.  Pure  Magnesium 

The  product  covered  by  this 
investigation  is  pure  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal.  Pure  primary 
magnesium  is  used  primarily  as  a 
chemical  in  the  aluminum  alloying, 
desulfurization.  and  chemical  reduction 
industries.  In  addition,  pure  primary 
magnesium  is  used  as  an  input  in 
producing  magnesium  alloy. 

Pure  primary  magnesium  encompasses: 

(1)  Products  that  contain  at  least  99.95% 
primary  magnesium,  by  weight  (generally 
referred  to  as  "ultra-pure"  magnesium); 

(2)  Products  containing  less  than  99.95%  but 
not  less  than  99.8%  primary  magnesium, 
by  weight  (generally  referred  to  as  "pure" 
magnesium);  and 

(3)  Products  (generally  referred  to  as  "off- 
specification  pure"  magnesium)  that 
contain  50%  or  greater,  but  less  than 
99.8%  primary  magnesium,  by  weight,  and 
that  do  not  conform  to  ASTM 
specifications  for  alloy  magnesium. 

"Off-specification  pure"  magnesium 
is  pure  primary  magnesium  containing 
magnesium  scrap,  secondary 
magnesium,  oxidized  magnesium  or 
impurities  (whether  or  not  intentionally 
added)  that  cause  the  primary 
magnesium  content  to  fall  below  99.8% 
by  weight.  It  generally  does  not  contain, 
individually  or  in  combination,  1.5%  or 
more,  by  weight,  of  the  following 
alloying  elements:  aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths. 

Excluded  from  the  scope  of  this 
investigation  are  alloy  primary 
magnesium,  primary  magnesium 
anodes,  granular  primary  magnesium 


(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have  a 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1  mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
includes  products  having  a  maximum 
physical  dimension  (/.e..  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  this 
investigation  are  classifiable  under 
subheadings  81(?4.11.00.  8104.19.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
wrritten  description  of  the  scope  is 
dispositive. 

B.  Alloy  Magnesium 

The  product  covered  by  this 
investigation  is  alloy  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  oi  alloy 
containing  by  weight  primarily  tiie 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal. 

Alloy  magnesium  products  are 
produced  by  adding  alloying  elements 
to  pure  magnesium  in  order  to  alter  the 
mechanical  and  physical  properties  of 
the  magnesium  to  make  it  suitable  for 
use  as  a  structural  material.  Alloy 
magnesium  is  used  primarily  for  casting 
or  in  wrought  form.  It  is  harder  and 
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stronger  than  pure  magnesium  and  may 
possess  a  higher  corrosion  resistance. 

This  investigation  covers  alloy 
primary  magnesium  which  contains 
50%  or  greater,  hut  less  than  99.8%. 
primary  magnesium,  by  weight,  and  one 
or  more  of  the  following:  aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths  in  amounts 
which,  individually  or  in  combination, 
constitute  not  less  than  1.5%  of  the 
material,  by  weight.  Products  that  meet 
the  aforementioned  description  but  do 
not  conform  to  ASTM  specifications  for 
alloy  magnesium  are  not  included  in  the 
scope  of  this  investigation.  In  addition 
to  primary  magnesium,  alloy 
magnesium  may  contain  magnesium 
scrap,  secondary  magnesium,  or 
oxidized  magnesium  in  amounts  less 
than  the  primary  magnesium  itself. 

Alloy  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  from  the  scope  of  this 
investigation  are  pure  primary 
magnesium,  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV.  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
include  products  having  a  maximum 
physical  dimension  (i.e..  length  or 
diameter)  or  1  inch  or  less. 


The  products  subject  to  this 
investigation  are  classifiable  under 
subheadings  8104.19.00  and  8104.20.00 
of  the  HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Periods  of  Investigation 

The  period  of  investigation  (POI)  for 
pure  magnesium  is  April  1,  1993 
through  March  31, 1994.  The  POI  for 
alloy  magnesium  is  September  1,  1992 
through  March  31,  1994. 

Best  Information  Available  (BIA) 

The  Department's  antidumping 
questionnaire  was  sent  to  seven 
companies  located  in  the  PRC,  in 
addition  to  the  copy  sent  to  the  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation.  Of  these  seven  companies, 
responses  were  received  from  only  one, 
Min  He.  Two  companies,  Luoyang 
Copper  Working  Plant  and  Northeast 
Light  Alloy  Fabrication  Plant,  replied 
that  they  did  not  export  the  subject 
merchandise.  Two  companies,  Harbin 
Non-Ferrous  Metal  Smelter  and  Fushun 
Aluminum  Smelter,  did  not  respond  to 
the  questionnaires  at  all  and  the 
questionnaires  sent  to  the  other  two 
companies,  Yingkou  Magnesium  Works 
and  Tongling  Copper  Smelter,  were 
returned  as  undeliverable.  Another 
company,  Xing  Xia,  was  accepted  by  the 
Department  as  a  voluntary  respondent. 

In  investigations  involving  imports 
from  non-market  economy  countries, 
unless  respondents  request  and  qualify 
for  separate  rates,  we  apply  the  same 
rate  to  all  exports  from  that  country  and 
treat  responses  from  individual 
companies  as  single  consolidated 
response.  Since  none  of  the  respondents 
requested  a  separate  rate  in  either  the 
pure  magnesium  or  alloy  magnesium 
investigation,  all  respondents  are  treated 
as  one  entity  for  the  purposes  of 
assigning  an  antidumping  margin  in 
each  investigation. 

At  the  time  of  the  preliminary 
determination,  it  was  unclear  whether 
there  were  nonresponding  potential 
exporters  during  the  POI.  Since  the 
preliminary  determination,  we  have 
identified  nonresponding  potential 
exporters.  The  required  consolidated 
response  in  this  case  is  incomplete 
because  these  companies  failed  to 
respond  to  the  Department's 
questionnaire.  Moreover,  the  portion  of 
the  response  that  was  submitted,  (i.e. 
Min  He  and  Xing  Xia)  failed  to  verify. 
(see  verification  reports  dated  February 
3,  1995) 

Although  the  participating 
respondents,  Min  He  and  Xing  Xia,  did 


attempt  to  cooperate  with  the 
Department's  requests  for 
documentation  during  their  respective 
verifications,  they  were  not  able  to  do  so 
and  the  Department  was  unable  to  verify 
the  accuracy  and  completeness  of  the 
information  reported  in  their 
questionnaire  responses.  Therefore,  the 
Department  must  assign  an  antidumping 
margin  on  the  basis  of  BIA  pursuant  to 
section  776  (b)  and  (c)  of  the  Act. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  less  adverse  margins  to 
those  respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
to  those  respondents  that  did  not 
cooperate  in  an  investigation.  The 
Department's  two-tiered  methodology 
for  assigning  BIA  has  been  upheld  by 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit.  (See  Allied  Signal  v. 
United  States.  996  F.2d  1185  (Fed.  Cir. 
1993)  (June  22.  1993)).  In  this  case,  the 
Department  has  determined  that  the 
respondent,  a  single  entity  as  explained 
above,  is  uncooperative  because  known 
exporters  did  not  respond  to  the 
Department's  questionnaire.  This  fact 
impeded  significantly  the  Department's 
investigation. 

When  a  respondent  is  uncooperative, 
the  Department  normally  uses  as  BIA 
the  higher  of  1)  the  highest  margin  in 
the  petition;  2)  the  highest  margin 
calculated  for  any  other  respondent 
within  the  same  country  for  the  same 
class  or  kind  of  merchandise;  or  3)  the 
estimated  margin  found  for  the  affected 
firm  in  the  preliminary  determination. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Antifriction 
Bearings  (other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany.  54  FR 
1892.  19033  (1989)).  In  this 
investigation,  the  preliminary 
determination  margins  are  higher  than 
the  petition  margins,  as  revised  in  the 
initiation  notice.  (See  Initiation  of 
Antidumping  Duty  Investigations:  Pure 
and  Alloy  Magnesium  From  the 
People's  Republic  of  China,  the  Russian 
Federation,  and  Ukraine  (59  FR  21748, 
April  26,  1994).  Therefore,  as  BIA,  we 
are  assigning  to  all  exporters  of  PRC 
pure  magnesium  and  ally  magnesium 
the  rates  calculated  in  the  preliminary 
determinations,  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plated  From 
Belgium  (58  FR  37083,  July  9, 1993). 
(For  further  discussion  of  BIA,  see 
Comment  2) 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  attempted  to  verify  all 
information  submitted  by  respondents 
for  use  in  our  final  determinations.  We 
used  standard  verification  procedures, 
including  examination  of  relevant 
accounting  records  and  original  source 
documents  provided  by  respondents. 
However,  as  noted  above,  we  were  not 
able  to  verify  the  accuracy  and 
completeness  of  the  respondents' 
submissions. 

Interested  Party  Comments 

Comment  1 

Petitioners  contend  that  the 
Department  should  clarify  the  scopes  in 
these  proceedings.  Petitioners  argue  that 
"off-specification"  pure  magnesium 
(i.e..  magnesium  that  is  less  than  99.8% 
pure  magnesium  but  that  otherwise  can 
be  and  is  considered  pure  magnesium 
by  consumers)  should  be  considered 
within  the  scope  of  the  pure  magnesium 
proceeding  instead  of  within  the  scope 
of  the  alloy  magnesium  proceeding. 
Petitioners  propose  revised  scopes  to 
achieve  this  end. 

Respondents  argued  that  petitioners' 
request  for  "clarification"  of  scope  was 
untimely.  They  further  argued  that 
petitioners  concerns  about 
circumvention  are  merely  speculative 
because  no  order  yet  exists  as  a  result 
of  this  investigation.  Furthermore, 
respondents  stated  that  petitioners 
should  have  their  concerns  addressed  in 
a  request  for  scope  review  or  an 
anticircumvention  investigation. 

DOC  Position 

We  agree  with  petitioners  that  some 
magnesium,  despite  not  meeting  the 
normal  definition  (based  on  magnesium 
content)  of  pure  magnesium, 
nevertheless  may  be  used  in 
applications  that  normally  require  pure 
magnesium.  In  fact,  the  record  in  this 
case  show  sales  of  such  magnesium 
were  supplied  to  fulfill  orders  for  pure 
magnesium. 

We  therefore  have  revised  the  scopes 
of  these  investigations  to  include  this 
off-specification  pure  magnesium 
within  the  definition  of  pure 
magnesium,  described  as  any  product 
(1)  that  is  50  percent  or  more  primary 
magnesium,  and  (2)  that  does  not  meet 
any  ASTM  definition  of  alloy 
magnesium  (based  on  specific 
percentages  of  one  or  more  alloying 
agents). 

We  not  that  our  consultations  with 
the  Bureau  of  Mines  established  that  the 
industry  standards  for  alloy  magnesium 
are  ASTM  standards.  (See  Final 
Calculation  Memorandum  of  the 


concurrent  investigations  of  pure 
magnesium  and  alloy  magnesium  from 
the  Russian  Federation  and  ally 
magnesium  from  the  Ukraine). 
Consequently,  we  have  not  adopted 
petitioner's  proposed  scope  language 
that  would  describe  off-specification 
pure  magnesium  as  any  product,  inter 
alia,  that  does  not  meet  ASTM 
standards  or  other  industry  standards. 

Although  ASTM  standards  define 
pure  magnesium  as  not  less  than  99.8 
percent  magnesium,  metal  with  a 
primary  magnesium  content  below  that 
level  should  be  captured  in  the  scope  of 
the  pure  magnesium  investigations  if  it 
cannot  legitimately  be  defined  as  a 
specific  ASTM  alloy  magnesium. 

The  fact  that  both  scopes  capture  only 
merchandise  with  primary  magnesium 
content  of  50  percent  or  greater  means 
that  merchandise  composed  of  50 
percent  or  more  secondary  magnesium 
would  not  fall  within  either  scope. 

Comment  2 

Petitioners  state  that  the  Department 
should  base  the  dumping  margins  for  all 
producers  and  exporters  of  magnesium 
from  the  PRC  on  BIA,  and  argue  that  the 
BIA  rate  should  be  calculated  using  the 
factors  data  found  at  verification  and  the 
lowest  United  States  price  in  the 
petition.  At  verification  we  found 
discrepancies  in  the  factor  usage  data, 
the  additional  unreported  factors,  as 
well  as,  mis-reported  data  on  labor  and 
electricity.  However,  if  the  suggested 
methodology  is  not  used,  petitioners 
argue  that  the  Department  should  not 
use  as  BIA  a  rate  lower  than  the  highest 
rate  alleged  in  the  petition. 

Min  He  and  Xing  Xia  argue  that, 
although  that  they  were  unable  to 
provide  all  of  the  information  requested 
by  the  Department,  they  were 
cooperative  and  provided  timely 
responses.  In  view  of  this  cooperation, 
they  argue  the  Department  should  not 
resort  to  the  punitive  first  tier  BIA. 
Instead,  the  Department  should  base  its 
BIA  rate  on  the  margins  alleged  in  the 
petition.  They  also  argue  that  since  the 
Department  was  unable  to  verify  the 
information  reported,  it  must  revert  to 
BIA  from  the  petition  and  publicly 
available  sources,  and  thus  not  use  facts 
found  at  verification  to  calculate  the 
foreign  market  value. 

DOC  Position 

The  Department  does  not  agree  that 
respondents  should  be  granted 
cooperative  BIA  rates.  As  stated  above, 
because  no  exporter  is  being  granted  a 
separate  dumping  margin,  we  are 
assigning  one  country-wide  margin  in 
each  of  the  investigations.  Given  that 
certain  exporters  failed  to  respond  to 


our  questionnaire,  we  are  assigning  an 
uncooperative  BIA  rate,  pursuant  to  our 
long-standing  practice. 

Petitioners  have  asked  the  Department 
to  depart  from  its  standard  practice  and 
adjust  this  BIA  rate  based  on 
information  discovered  at  verification. 
Petitioners  are  essentially  asking  the 
Department  to  adjust  the  BIA  rate  to 
make  it  more  accurate.  However,  it  is  a 
generally  accepted  principle  that  BIA 
"is  not  necessarily  accurate  information, 
*  *  *  [but  rather  is]  *  *  *  information 
which  becomes  usable  because 
respondent  has  failed  to  provide 
accurate  information."  (See  Association 
Columbiana  de  Exportadoras  de  Flores 
V.  United  States.  704  F.  Supp.  1114, 
1126  (Ct.  Int'l  Trade  1989),  rev'd  in  part 
on  remand,  717  F.  Supp.  834  (Ct.  Int'l 
Trade  1989),  affd  on  other  grounds,  901 
F.2d  1089  (Fed  Cir.  1990)  cert,  denied, 
111  S.  Ct.  136  (1990)).  The  Department's 
practice  is  to  apply,  as  BIA,  the  highest 
margin  already  calculated  and  not  to 
engage  in  the  exercise  of  attempting  to 
calculate  the  highest  possible  margin. 
The  purpose  of  resorting  to  BIA  is  not 
to  be  punitive  but  to  encourage 
respondents  to  properly  respond  to  the 
Department's  requests  for  information. 
The  Department  believes  that  the 
108.26%  rate  for  pure  magnesium  and 
79.38%  rate  for  alloy  magnesium 
accomplish  this  purpose. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pure 
magnesium  and  alloy  magnesium  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  from  consumption  on 
or  after  November  7.  1994,  which  is  the 
date  of  publication  ofx)ur  notice  of 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  in  each  proceeding,  require  a  cash 
deposit  or  posting  of  a  bond  equal  to 
108.26  percent  ad  valorem  on  all  entries 
of  certain  pure  magnesium  from  the  PRC 
and  79.38  percent  ad  valorem  on  all 
entries  of  certain  alloy  magnesium  from 
the  PRC.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  As  our  final 
determinations  are  affirmative,  the  ITC 
will  within  45  days  determine  whether 
imports  of  either  product  are  materially 
injuring,  or  threaten  material  injur}'  to. 
the  U.S.  industry.  In  each  proceeding,  if 
the  ITC  determines  that  material  injury, 
or  threat  of  material  injury  does  not 
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exist,  that  proceeding  will  be  terminated 
and  all  securities  posted  will  be 
refunded  or  cancelled.  If.  in  either 
proceeding,  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
for  the  appropriate  proceeding  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

Inese  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  March  22.  1995. 
Susan  G.  Essennan. 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  95-7776  Filed  3-29-95;  8:45  ami 

BILUNO  COOC  3810-OS-P 


(A-821-805.  A-821-«0«) 

Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium 
From  the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch,  Dorothy  Tomaszewski 
or  Erik  Warga.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone: 
(202)  482-3773,  (202)  482-0631  or  (202) 
482-0922,  respectively. 

Final  Determination 

We  determine  that  imports  of  pure 
magnesium  and  alloy  magnesium  from 
the  Russian  Federation  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act").  The 
estimated  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  prdiminary  determination 
on  October  27,  1994  (59  FR  55420, 
November  7, 1994),  the  following  events 
have  occurred: 

In  December  1994,  we  issued  sections 
A  and  C  of  our  antidumping 
questionnaire  '  to  respondent  exporters 


'  Section  A  requested  general  information  on  each 
company:  and  section  C  requested  information  on. 
and  a  listing  of.  U.S.  sales  made  during  the  period 
of  investigation  ("POl"). 


Amalgamet  Canada,  Greenwich  Metals, 
and  Hochschild  Partners.  These 
companies  provided  responses  to  these 
questionnaires  in  December  1994  and 
January  1995. 

All  participating  respondents'  (in 
each  proceeding)  supplemental 
questionnaire  responses  were  received 
and  verifications  were  conducted  as 
detailed  in  Appendix  I. 

On  January  31,  1995,  we  amended  our 
preliminary  determinations  to  correct 
for  certain  ministerial  errors  (60  FR 
7519.  February  8, 1995). 

Certain  respondents  (Amalgamet 
Canada,  AVISMA,  SMW,  Gerald  Metals. 
Greenwich  Metals  and  Hochschild 
Partners)  and  petitioners  filed  case 
briefs.  Rebuttal  briefs  were  submitted  by 
petitioners  and  the  following 
respondents:  Amalgamet  Canada, 
AVISMA,  SMW,  Razno.  Interlink,  & 
AIOC,  Gerald  Metals,  Greenwich  Metals, 
and  Hochschild  Partners.  A  public 
hearing  was  held  on  February  28. 1995. 

Scopes  of  Irwestigations 

The  scopes  of  these  investigations 
have  been  modified  since  the 
preliminary  determination  in  order  to 
clarify  the  distinctions  between  pure 
magnesium  and  alloy  magnesium.  See 
Comment  9  in  the  "Interested  Party 
Comments"  section  of  this  notice, 
below. 

A.  Pure  Magnesium 

The  product  covered  by  this 
investigation  is  pure  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal.  Pure  primary 
magnesium  is  used  primarily  as  a 
chemical  in  the  aluminum  alloying, 
desulfurization,  and  chemical  reduction 
industries.  In  addition,  pure  primary 
magnesium  is  used  as  an  input  in 
producing  magnesium  alloy. 

Pure  primary  magnesium  encompasses: 

(1)  products  that  contain  at  least  99.95% 
primary  magnesium,  by  weight  (generally 
referred  to  as  "ultra-pure"  magnesium); 

(2)  products  containing  less  than  99.95% 
but  not  less  than  99.8%  primary  magnesium, 
by  weight  (generally  referred  to  as  "pure" 
magnesium);  and 

(3)  products  (generally  referred  to  as  "off- 
specification  pure"  magnesium)  that  contain 
50%  or  greater,  but  less  than  99.8%  primary 
magnesium,  by  weight,  and  that  do  not 
conform  to  ASTM  specifications  for  alloy 
magnesium. 

"Off-specification  pure"  magnesium 
is  pure  primary  magnesium  containing 


magnesium  scrap,  secondary 
magnesium,  oxidized  magnesium  or 
impurities  (whether  or  not  intentionally 
added)  that  cause  the  primary 
magnesium  content  to  fall  below  99.8% 
by  weight.  It  generally  does  not  contain, 
individually  or  in  combination,  1.5%  or 
more,  by  weight,  of  the  following 
alloying  elements:  aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths. 

Excluded  from  the  scope  of  this 
investigation  are  alloy  primary 
magnesium,  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have  a 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of   \ 
which  90  percent  or  more  by  weight  '^ 
will  pass  through  a  sieve  having  a  mesn 
aperture  of  1mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
includes  products  having  a  maximum 
physical  dimension  [i.e..  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  this 
investigation  are  classifiable  under 
subheadings  8104.11.00,  8104.19.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

B.  Alloy  Magnesium 

The  product  covered  by  this 
investigation  is  alloy  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 


from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal. 

Alloy  magnesium  products  are 
produced  by  adding  alloying  elements 
to  pure  magnesium  in  order  to  alter  the 
mechanical  and  physical  properties  of 
the  magnesium  to  make  it  suitable  for 
use  as  a  structural  material.  Alloy 
magnesium  is  used  primarily  for  casting 
or  in  wrought  form.  It  is  harder  and 
stronger  than  pure  magnesium  and  may 
possess  a  higher  corrosion  resistance. 

This  investigation  covers  alloy 
primary  magnesium  which  contains 
50%  or  greater,  but  less  than  99.8%, 
primary  magnesium,  by  weight,  and  one 
or  more  of  the  following:  Aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths  in  amounts 
which,  individually  or  in  combination, 
constitute  not  less  than  1.5%  of  the 
material,  by  weight.  Products  that  meet 
the  aforementioned  description  but  do 
not  conform  to  ASTM  specifications  for 
alloy  magnesium  are  not  included  in  the 
scope  of  this  investigation.  In  addition 
to  primary  magnesium,  alloy 
magnesium  may  contain  magnesium 
scrap,  secondary  magnesium,  or 
oxidized  magnesium  in  amounts  less 
than  the  primary  magnesium  itself. 

Alloy  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  from  the  scope  of  this 
investigation  are  pure  primary 
magnesium,  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 


turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
include  products  having  a  maximum 
physical  dimension  (i.e.,  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  this 
investigation  are  classifiable  under 
subheadings  8104.19.00  and  8104.20.00 
of  the  HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Periods  of  Investigation 

The  POI  in  both  proceedings  is 
October  1,  1993.  through  March  31, 
1994. 

Fair  Value  Comparisons 

A.  Participating  Respondents 

To  determine  whether  sales  of  pure 
magnesium  to  the  United  States  by 
AIOC.  Gerald  Metals,  Greenwich  Metals, 
Hochschild  Partners,  HDM,  Interlink, 
MG  Metals,  and  Razno,  and  sales  to  the 
United  States  of  alloy  magnesium  by 
Amalgamet,  Gerald  Metals,  and  SMW, 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV"),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Verification  revealed  that,  for  its  POI 
sales  to  U.S.  companies,  there  were  no 
instances  where  Greenwich  Metals'  role 
in  the  sales  process  was  that  of  being  the 
first  company  to  sell  Russia-produced 
alloy  magnesium  to  a  U.S.  customer. 
That  is,  all  subject  merchandise 
purchased  by  Greenwich  was  done  so 
on  terms  that  made  Greenwich  the  U.S. 
customer  of  its  supplier.  Accordingly, 
Greenwich  will  be  subject  to  the 
"Russia-wide"  deposit  rate  for  alloy 
magnesium. 

Amalgamet  Canada  is  closely  related 
to  W&O  Bergmann  in  that  a  large 
percentage  of  each  company's  shares  are 
owned  by  a  common  owner  (Preussag). 
Bergmann  was  sent  an  antidumping 
questionnaire  in  August,  but,  despite  its 
close  relationship  to  Amalgamet,  never 
apprised  us  of  Amalgamet's  POI  U.S. 
sales  of  subject  merchandise.^ 


The  questionnaire  sent  to  Bergmann 
clearly  instructed  Bergmann  to  report 
"the  names  and  addresses  of  all  related 
companies  in  all  countries  dealing" 
with  the  subject  merchandise.  Had 
Bergmann  properly  participated  in  these 
investigations,  Amalgamet  would  have 
been  identified  in  a  timely  fashion,  and 
would  have  been  instructed  to  respond 
to  the  questionnaire.  Amalgamet  and 
Bergmann  should  have  known  that 
Amalgamet's  participation  in  these 
proceedings  was  mandatory  based  on 
Bergmann's  receipt  of  the  questionnaire. 
Accordingly,  Amalgamet  and  Bergmann 
will  be  assigned  a  deposit  rate  based  on 
the  best  information  available  ("BIA") 
based  on  their  failure  to  participate 
despite  early  notice  of  the 
investigations. 

B.  All  Other  Companies 

In  both  proceedings,  there  is  nothing 
on  the  record  to  indicate  that  any 
exporters  within  Russia  failed  to  report 
U.S.  sales  of  subject  merchandise  during 
the  POI.  The  only  Russian  exporter  to 
have  sold  either  product  to  the  United 
States  during  the  POI  is  SMW.  Because 
SMW's  calculated  margin  in  both 
proceedings  is  zero,  we  have  based  the 
"Russia-wide"  deposit  rate  on  a  simple 
average  of  the  rates  applicable  to  all 
companies  considered  mandatory 
respondents,  excluding  calculated  rates 
that  are  zero  or  de  minimis.  In  these 
proceedings,  because  all  such 
companies'  margins  are  based  on  BLA. 
the  "Russia-wide"  rate  is  also  based 
entirely  on  BIA. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to 
respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents,  like  the  non-participating 
respondents  in  this  investigation,  which 
did  not  cooperate  in  an  investigation.  As 
outlined  in  Coumarin,'  where,  as  here, 
a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation,  (2)  the 


'Until  just  prior  to  our  preliminary 
determinations,  the  record  showed  that  Bergmann 
by  itself  was  a  mandatory  respondent;  this  changed 


(albeit  temporarily  given  Amalgamet's  post- 
preliminary-determination  revelation  that  it  had 
made  U.S.  sales)  when  Bergmann  stated  in  an 
October  1994  fax  that  earlier-disclosed  sales  of 
subject  merchandise,  although  to  a  U.S  company, 
were  sold  "fob  Rotterdam.  Antwerp  or  Zeebrugge" 
without  knowledge  of  destination  on  Bergmann's 
part. 

'Final  Determination  of  Sales  at  Less  Than  Fair 
Value;  Coumarin  from  the  People's  Republic  of 
China  159  FR  66895.  December  28. 1994). 
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highest  margin  alleged  in  the  petition, 
or  (3)  the  margin  from  the  preliminary 
determination  for  that  firm. 
Accordingly,  we  have  set  the  Russia- 
wide  deposit  rate  at  100.25  percent  and 
153.65  percent,  ad  valorem,  in  the  pure 
magnesium  and  alloy  magnesium, 
respectively.  These  margins  represent 
the  highest  margin  in  the  petition,  as 
recalculated  by  the  Department  for 
purposes  of  initiating  this  proceeding 
and  as  further  adjusted  to  account  for 
factors  of  production  listed  in  the 
petition  that  were  not  valued  at  the  time 
of  initiation,  but  for  which  information 


is  on  the  record  upon  which  to  base  a 
surrogate  value. 

United  States  Price 

As  detailed  below,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  when  the 
subject  merchandise  was  sold  directly 
by  the  exjjorters  to  unrelated  parties  in 
the  United  States  prior  to  importation 
into  the  United  States  and  because 
exporter's  sales  price  ("ESP") 
methodology  was  not  indicated  by  other 
circumstances. 

We  based  USP  on  ESP,  in  accordance 
with  section  772(c)  of  the  Act,  when  the 
subject  merchandise  was  sold  to  the  first 


unrelated  purchaser  after  importation 
into  the  United  States. 

Both  purchase  price  and  ESP  were 
based  on  packed  prices  to  unrelated 
purchasers  in  the  United  States, 
according  to  the  applicable  delivery 
terms,  with  appropriate  price 
adjustments.  The  following  is  a 
summary  of  U.S.  price  calculations  for 
each  exporter,  with  an  asterisk  ("*") 
designating  price  adjustments 
applicable  to  some  but  not  all  sales  (see 
Final  Calculation  Memorandum,  on  file 
in  room  B-099  of  the  Main  Commerce 
Department  Building,  for  details  of  these 
adjustments). 


Exporter 

Pure  Magrwslum 

AlOC  (PP.  ESP)  

Interlink  (PP)  

Gerald  (PP)  

Greenwich  (PP,  ESP)  .. 

HochschiW  {PP)  

HDM  (ESP)  

MG  (PP,  ESP)  

Razno  (PP) 

SMW  (PP)  

Alloy  Magnesium 

SMW  (PP)  

GeraW  (PP)  


Terms  of  sale 


GIF,  FOB.  Delivered 


Delivered.  IrvWarehouse 

IrvWarehouse,  Delivered. 
FOT  Warehouse. 

Delivered,  FOT,  In-ware- 
house. 

Delivered 

Delivered 

Delivered 

GIF.  FOB  

FOB  

FOB  

In-Warehouse,  Delivered 
FOT  Warehouse. 


Price  adjustments 


Foreign  inland  freight,  storage  ctiarges,  inspection  .charges',  sample  costs 
charges',  document  charges',  other  foreign  inland  freight,  dunnage,  ocean 
freight,  seaway  lolls.  US  duty,  stevedonng,  wharfage',  unloading  charges', 
warehousing*,  U.S.  inland  freight. 

Foreign  insurance,  ocean  freight,  marine  insurance,  procedure  fees,  hartx>r  mainte- 
nance fees,  U.S.  inland  freight,  U.S.  inland  insurance',  US  txokerage. 

Foreign  brokerage,  foreign  inland  freight',  ocean  freight,  U.S.  inland  freight*,  U.S. 
tjrokerage,  oxidation  credits  * 

Dis;counts*,  foreign  txokerage,  ocean  freight,  marine  insurance,  U.S.  duty,  U.S.  in- 
land freight',  U.S.  inland  insurance,  U.S.  tjrokerage,  third  party  payments. ' 

Foreign  brokerage,  ocean  freight,  marine  insurance,  U.S.  duty*.  U.S.  inland  freight', 
US.  brokerage*,  third  party  payments* 

Ocean  freight,  U.S.  duty*,  U.S.  inland  freight,  U.S.  brokerage*,  repacking*,  U.S. 
containenzation*.  other  containenzation. 

Foreign  brokerage*,  foreign  inland  freight,  ocean  freight,  marine  insurance,  U.S. 
duty.  U.S.  inland  freight,  U.S.  inland  insurance,  U.S.  brokerage,  repacking.* 

Foreign  brokerage,  foreign  inland  freight,  oxidation  credits.* 

Foreign  brokerage,  foreign  inland  freight. 

Foreign  brokerage,  foreign  inland  freight. 

Foreign  brokerage*,  foreign  inland  freight*,  ocean  freight,  U.S.  duty*.  U.S.  inland 
freight,  U.S.  brokerage,  third  party  payments. 


From  each  exporter's  U.S.  price,  we 
also  deducted  foreign  inland  freight 
between  the  factory  and  the  reported 
intermediate  destination  (e.g., 
Rotterdam)  as  follows:  For  SMW  and 
Razno,  we  used  reported  distances  and 
transport  modes  to  calculate  an 
appropriate  surrogate  factory-to-border 
freight  amount  on  the  basis  of  surrogate 
freight  rates  in  Brazil;  for  all  other 
exporters,  we  deducted  the  per-ton 
foreign  inland  freight  amount  reported 
in  the  petition  as  best  information 
available  because  those  exporters  did 
not  in  their  questionnaire  responses 
information  with  respect  to  such 
charges.  We  made  no  deduction  from 
USP  to  account  for  exporter-incurred 
selling  expenses,  nor  did  we  deduct 
export  taxes  paid  by  Russian  companies 
to  the  Russian  government  because  the 
actual  amounts  paid  are  an  internal 
expense  within  an  NME  country.  We 
adjusted  reported  marine  insurance  and 
ocean  freight  charges  for  Razno  as 


follows:  a  reported  figure  that  was  an 
extended  value  (i.e.,  an  amount 
applicable  to  the  entire  transaction)  was 
adjusted  to  reflect  a  per-unit  amount. 

The  following  adjustments  were  made 
to  the  reported  U.S.  sales  of  these 
exporters  pursuant  to  our  findings  at 
verification  (see  Final  Calculation 
Memorandum,  for  details  of  these 
adjustments): 

AIOC  (Pure  Magnesium):  AlOC's  final 
U.S.  sales  listing  was  adjusted  to 
exclude  certain  sales  that  verification 
reveale(j  had  been  improperly  included. 
Based  on  verification  findings,  minor 
corrections  to  reported  figures  for 
inspection  fees,  sample  costs,  dunnage, 
ocean  freight,  seaway  tolls.  U.S.  duties, 
unloading.  Additionally,  we  deducted 
an  amount  for  marine  insurance  based 
on  verification. 

C^rald  Metals  (Pure  Magnesium  and 
Alloy  Magnesium):  Minor  corrections  to 
reported  figures  for  foreign  brokerage, 
foreign  inland  freight,  ocean  freight, 


U.S.  brokerage,  third  party  payments, 
and  oxidation  credits  were  made  based 
on  verification  findings. 

Hochschild  Partners  (Pure 
Magnesium):  Hochschild's  final  U.S. 
sales  listing  was  adjusted  to  exclude 
certain  sales  that  verification  revealed 
had  been  improperly  included.  An 
additional  unreported  U.S.  sale  was 
discovered  at  verification  and  included 
in  its  final  sales  listing.  For  purposes  of 
calculating  a  unit  margin  for  this  sale, 
we  applied  the  highest  reported  charges 
for  ocean  freight,  foreign  brokerage  and 
marine  insurance,  as  well  as  the  highest 
reported  U.S.  movement  charges 
applicable  to  the  delivery  terms  of  this 
sale.  Minor  adjustments  to  reported 
figures  for  foreign  brokerage,  ocean 
freight,  and  marine  insurance  were  also 
made  based  on  verification  findings. 
Finally,  third  party  payment  figures 
relating  to  certain  sales  were  disclosed 
at  verification. 


UMI 


Hunter  Douglas  (Pure  Magnesium): 
Minor  corrections  to  reported  figures  for 
ocean  freight,  U.S.  duty,  U.S.  brokerage, 
and  U.S.  containenzation  charges  were 
made  based  on  verification  findings. 

Interlink  (Pure  Magnesium): 
Interlink's  final  U.S.  sales  listing  was 
adjusted  (a)  to  exclude  certain  sales  that 
had  been  irhproperly  included  and  (b)  to 
include  certain  sales  that  had  been 
improperly  excluded.  Additionally, 
minor  corrections  to  reported  figures  for 
ocean  freight  and  U.S.  brokerage  were 
made  based  on  verification  findings. 

Razno  Alloys  (Pure  Magnesium): 
Razno's  final  U.S.  sales  listing  was 
adjusted  (a)  to  exclude  certain  sales  that 
had  been  improperly  included  and  (b)  to 
include  certain  sales  that  verification 
revealed  had  been  improperly  excluded. 
Additionally,  although  we  considered 
Razno  a  Russian  company  for  our 
preliminary  determination  because  its 
sales  office  is  in  Moscow,  we  have 
determined  that  Razno  would  more 
properly  be  characterized  as  a  Swiss 
company.  It  is  registered  in  Switzerland, 
its  accounts  are  kept  in  Switzerland, 
and  its  ownership  is  majority  non- 
Russian.  Finally,  minor  corrections  were 
made  to  reported  figures  for  foreign 
brokerage  based  on  verification. 

Foreign  Market  Value 

For  sales  of  magnesium  produced  by 
Avisma  and  SMW,  we  calculated  FMV 
based  on  factors  of  production  cited  in 
the  preliminary  determination,  making 
adjustments  based  on  verification 
findings  (see  Final  Calculation 
Memorandum).  To  calculate  FMV,  the 
verified  factor  amounts  were  multiplied 
by  the  appropriate  surrogate  values  for 
the  different  inputs.  We  have  used  the 
same  surrogate  values  used  in  the 
preliminary  determination  with  the 
exception  of  certain  corrections  made 
based  on  verification  or  interested  party 
comments. 

Based  on  verification,  we  adjusted 
certain  factors'  value  to  reflect  the  actual 
purity  used  in  the  production  of  subject 
merchandise. 

We  recalculated  certain  inland  freight 
distances  between  factory  and  input 
supplier  based  on  verified  distances. 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  the  above-mentioned 
exporters.  The  factors  used  to  produce 
pure  and  alloy  magnesium  include 
materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  quantities 
were  multiplied  by  the  appropriate 
surrogate  values  for  the  different  inputs. 
(For  a  complete  analysis  of  surrogate 
values,  see  our  Final  Calculation 
Memorandum.)  A  factory  overhead 


figure  was  also  included  in  the  FMV 
calculation  based  on  a  percentage  of 
materials,  labor  and  energy.  We  also 
granted  certain  by-product  offsets 
against  the  cost  of  manufacturing  (i.e., 
the  sum  of  materials,  labor,  energy  and 
factory  overhead).  We  then  added  the 
statutory  minimum  amounts  for  general 
expenses  and  profit,  the  cost  of 
containers  and  coverings,  and  other 
expenses  incident  to  placing  the 
merchandise  in  condition  packed  and 
ready  for  shipment  to  the  United  States. 
We  used  the  same  methodology  as  in 
the  preliminary  determination  to  value 
factors  of  production,  with  the  following 
exceptions:  (1)  We  used  a  publicly 
available,  published  Brazilian  rate  for 
unskilled  labor;  (2)  we  used  a  publicly 
available,  published  Brazilian  unit  price 
for  natural  gas;  and  (3)  we  applied  a 
publicly  available,  published  Brazilian 
industrial  rate  for  electricity  used  by 
electricity-intensive  industries  with 
comparable  levels  of  electricity 
consumption  and  capacity  as 
magnesium  producers. 

A.  Market  Reforms  in  the  Russian 
Federation 

In  accordance  with  section  773(c)  of 
the  Act,  the  Department  normally  uses 
a  factor  valuation  methodology  to 
calculate  foreign  market  value  when  the 
country  involved  is  an  NME  country 
and  the  Department  determines  that  it 
cannot  determine  foreign  market  value 
based  on  the  respondent's  prices  or 
costs.  Alternatively,  an  NME-country 
respondent  may  argue  that  market- 
driven  prices  characterize  its  particular 
industry  and,  therefore,  despite  NME 
status,  that  foreign  market  value  should 
be  calculated  by  using  actual  home 
market  prices  or  costs  (a  market- 
oriented  industry  or  "MOI"  claim). 

In  these  investigations,  the  Russian 
manufacturers,  Avisma  and  SMW,  claim 
that  economic  conditions  now  prevalent 
throughout  Russia  warrant  revocation  of 
Russia's  NME-country  status,  effective 
January  1, 1994.  Alternatively,  the  two 
companies  claim  MOI  for  the 
magnesium  industry  in  Russia. 

Regarding  the  revocation  of  NME 
status,  the  Department's  analysis  centers 
around  a  government's  role  in  economic 
activity.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Poland  (58  FR  37205,  July  9,  1993). 
Consistent  with  the  factors  described  in 
section  771(18),  the  Department 
considers  the  extent  to  which  resources 
are  allocated  by  the  market  or 
government,  taking  into  account 
government  involvement  in  currency 
and  labor  markets,  pricing,  and 
production  and  investment  decisions. 


Where  resources  are  not  allocated  by  the 
market,  it  would  be  difficult  to  conclude 
that  home  market  prices  or  costs  should 
be  used  to  calculate  fair  value. 

Evidence  provided  in  these 
proceedings  indicates  that  Russia  is  in 
the  process  of  implementing  extensive 
reforms  to  achieve  its  goal  of  becoming 
a  market  economy.  The  freeing  of  most 
prices  in  December  1991  and  the 
privatization  of  most  enterprises 
formerly  within  the  state-planning 
system  are  important  steps  in  moving 
Russia  towards  a  market  economy. 

We  cannot  conclude,  however,  based 
on  the  information  in  this  record  that 
Russia  should  be  treated  as  a  market 
economy  for  purposes  of  the 
antidumping  duty  law.  The  Russian 
economy,  having  emerged  from  a 
centrally-planned  system,  is  in  a  state  of 
transition.  Many  of  the  state  controls 
have  been  abandoned,  but  that  does  not 
mean  that  functioning  markets  have 
replaced  controls.  Because  the  evidence 
does  not  demonstrate  that  prices  and 
costs  in  Russia  adequately  reflect  market 
considerations,  we  cannot  at  this  time 
alter  Russia's  designation  as  a 
nonmarket  economy. 

Regarding  the  m6i  claim,  information 
on  the  record  suggests  that  the 
government  continues  to  be  involved  in 
the  Russian  magnesium  sector.  For 
example,  the  Russian  Federal 
Committee  on  Metallurgy,  a  successor  to 
the  Ministry  of  Industry  (Metallurgy 
Department),  indicated  in  an  official 
statement  that  it  controls  activity  in  the 
mag^sium  industry  in  Russia,  noting 
particularly  that  it  coordinates 
production,  exports,  and  prices.  Also, 
although  the  two  producers  under 
investigation  have  been  privatized,  this 
same  statement  indicates  that  the 
Committee  may  be  using  the  remaining 
government  interest  in  these  companies 
to  carry  out  its  intentions  with  respect 
to  pricing  and  production.  For  these 
reasons,  as  stated  in  the  preliminary 
determination,  we  determine  that  the 
prices  or  costs  of  producing  magnesium 
in  Russia  should  not  be  used  to 
calculate  fair  value.  No  new  information 
has  been  presented  since  then  to  alter 
this  conclusion. 

B.  Separate  Rates 

In  each  of  these  proceedings,  SMW 
requested  that  the  Department  calculate 
a  dumping  margin  and  assign  a  deposit 
rate  separate  from  other  potential 
Russian  exporters.  For  our  preliminary' 
determination,  we  decided  that  we  did 
not  need  to  address  the  issue  because  (1) 
SMW  was  the  only  Russian  exporter  of 
alloy  magnesium;  and  (2)  we  decided 
that  SMW's  pure  magnesium  exports 
were  too  small  to  consider  in  margin 
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calculations.  However,  we  have  now 
reconsidered  our  position  that  SMW's 
status  as  the  only  Russian  company  to 
sell  to  the  United  States  obviates  the 
need  for  a  separate  rates  analysis  when 
a  separate  rates  claim  has  been  put 
forward.  SMW  has  claimed  that 
government  ownership  and  control  are 
absent  and,  therefore,  as  a  POI  exporter, 
it  is  entitled  to  consideration  of  its 
claim.  * 

Further,  we  no  longer  consider 
SMWs  pure  magnesium  sales 
insignificant  because  we  have 
determined,  as  discussed  above,  that 
Razno  Alloys,  preliminarily  found  to  be 
a  Russian  company,  is  actually  a  Swiss 
company.  Razno's  redefined  status  as  a 
Swiss  company  renders  SMW's  pure 
magnesium  exports  significant  in  that 
SMW  was  the  only  company  in  Russia 
to  have  exported  any  pure  magnesium 
directly  to  the  United  States.  Thus, 
SMW  is  the  only  Russian  company  that 
exported  either  pure  or  alloy 
magnesium  to  the  United  States. 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  [Department 
employs  the  criteria  developed  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588.  May  6,  1991)  (Sparklers)  and 
amplified  in  Silicon  Carbide.  Under  this 
analysis,  the  Department  assigns  a 
separate  rate  only  when  an  exporter  can 
demonstrate  the  absence  of  both  de 
jure^  and  de  facto''  governmental 
control  over  export  activities.        • 

Ownership 

SMW  is  a  joint-stock  company  ("JSC") 
that  was  state-owned  until  1992,  when 


'  Although  Avisma  alao  made  a  separate  rates 
claim,  it  did  not  make  any  POI  direct  U.S.  sales.  It 
is,  for  good  reason,  unprecedented  for  the 
Department  to  entertain  separate  rates  claims  From 
companies  that  have  not  made  direct  sales  to  the 
United  States:  Analyzing  and  verifying  separate 
rates  claims  from  such  companies  would  be  a  great 
burden,  and  government  involvement  In  export 
sales  operations  could  be  hard  to  fully  evaluate 
absent  sales  to  the  United  States. 

'Evidence  supporting,  though  not  requiring,  a 
fmding  of  de  jure  absence  of  central  control 
includes:  (1)  An  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's  business 
and  export  licenses:  (2)  any  legislative  enactments 
decentralizing  control  of  companies:  or  (3)  any 
other  formal  measures  by  the  government 
decentralizing  control  of  companies. 

'The  factors  considered  include:  (1 )  whether  the 
export  prices  are  set  by  or  subject  to  the  approval 
of  a  governmental  authority:  (2)  whether  the 
respondent  has  authority  to  negotiate  and  sign 
contracts  and  other  agreements:  (3)  whether  the 
respondent  has  autonomy  from  the  government  in 
making  decisions  regarding  the  selection  of 
management:  and  (4)  whether  the  respondent 
retains  the  proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  disposition  of 
profits  or  financing  of  losses  (see  Silicon  Carbide). 


a  transition  to  private  and  employee 
ownership  was  begun.  At  the  end  of  the 
POI.  the  Perm  Regional  Fund  of  State 
Property  ("Perm  Fund")  owned  20 
percent  of  SMW's  shares,  with  the  rest 
of  shares  owned  by  a  workers 
collective — 51  f>ercent — or  private 
companies  [e.g.,  investment  funds). 
Verification  supported  SMW's  account 
of  its  ownership  status. 

Control 

Government  control  over  SMW's 
export  operations  (both  de  jure  and  de 
facto)  is  absent.  Specifically: 

The  July  1,  1992,  Decree  of  the 
President  of  the  Russian  Federation: 
Measures  for  the  Organization  and 
Reconstruction  of  State  Enterprises,  and 
the  Transferring  of  State  Enterprises  into 
Joint  Stock  Companies  ('Decree  721"), 
establishes  that  JSCs  are  "out  of  the 
control  of  Ministries,  State  and  Local 
administrative  organs  and  authorities." 

The  July  3,  1991,  law,  "On 
Privatization  of  State-Owned  and 
Municipal  Enterprises,"  is  divided  into 
three  sections  dealing  with  general 
principles,  procedures  and  means,  and 
concluding  principles.  It  is  also  divided 
into  31  articles.  Significant  articles 
include: 

Article  6.  which  establishes  Russian 
Federal  Property  Fund  to  act  as  tempwrary 
"possessor  of  RSFSR  {Russian  Federation) 
deeds  to  enterprises"  and  to  sell  shares  and 
deeds  to  enterprises.  Limits  Fund's  voting 
rights  to  a  maxinnum  of  20  percent  of  shares. 
States  that  Fund  may  not  "interfere  in  the 
operations  of  enterprises  except  in  cases 
stipulated  by  enterprises'  founding 
documents  and  the  legislation  of  the  RSFSR 
;and 

Article  9.  which  forbids  buying  of 
enterprises  undergoing  privatizatio'i  by  state 
entities  or  certain  state-held  companies/ 
funds. 

With  respect  to  de  facto  aspects  of 
government  control  over  export 
activities,  SMW  sets  its  own  prices^  and 
"has  free  access  to"  the  proceeds  and 
profits  of  its  export  sales,  would  finance 
its  own  losses  if  they  occurred,  and 
could  purchase  foreign  currency  with 
rubles  or  otherwise  dispose  of  assets 
(but  has  never  actually  had  done  so). 
Verification  of  sales  transactions 
revealed  no  evidence  of  government 
involvement  in  the  disposition  of 


'Although  an  export  license  was  required  in 
order  to  make  export  sales,  and  the  nominal 
purpose  was  to  allow  the  licensing  authority  to 
approve  the  export  price,  SMW  characterized  this 
procedure  as  pro  forma.  Verification  revealed  no 
indication  that  such  control  had  ever  been 
exercised:  export  licenses  that  had  been  issued, 
examined  in  the  context  of  reviewing  SMWs  sales. 
appeared  to  reflect  without  exception  prices 
negotiated  between  SMW  and  its  customers.  The 
price  negotiation  process  did  not  appear  to  involve 
any  government  authorities. 


SMW's  proceeds  from  export  sales  aside 
from  the  already-reported  requirement 
that  SMW  convert  half  of  foreign 
exchange  earnings  to  rubles. 

As  a  shareholder,  the  Perm  Fund  was 
able  to  appoint  one  of  SMW's  15  Board 
members  and  votes  in  the  appointment 
of  the  general  director.  The  other  14 
Board  members  are  employees.  In  fact, 
minutes  of  SMW's  1993  Board  meeting, 
examined  at  verification,  did  not  appear 
to  indicate  participation  by  a 
representative  associated  with  the  Perm 
Fund  or  with  any  other  government 
entity. 

Although  the  Board  of  shareholders 
did  not  appoint  SMW's  general  director, 
it  did,  based  on  the  minutes  of  its  1993 
meeting,  reaffirm  the  basic  terms  of 
SMW's  contract  with  the  general 
director,  who  had  been  appointed  before 
SMW  became  a  JSC.  This  reaffirmation 
indicates  that  the  Board  controlled 
decisions  regarding  the  appointment  of 
management  even  though  it  did  not 
choose  to  make  a  management  change 
upon  becoming  a  JSC. 

In  summary,  the  evidence  favors  a 
finding  that  government  control  is 
absent  and,  accordingly,  we  find  that 
SMW  should  be  considered  a  separate 
company  for  purposes  of  assigning  a 
deposit  rate. 

C.  Surrogate  Country  Selection 

We  selected  Brazil  as  the  appropriate 
surrogate  country  for  the  reasons  set 
forth  in  our  preliminary  determinations. 
Since  we  find  no  compelling  reason  to 
change  this  selection,  we  have 
continued  to  base  FMV  on  the  values  of 
the  appropriate  factors  of  production  as 
valued  in  Brazil. 

D.  Factors  of  Production 

For  sales  of  magnesium  produced  by 
Avisma  and  SMW.  we  calculated  FMV 
based  on  factors  of  production  cited  in 
the  preliminary  determination,  making 
adjustments  based  on  verification 
findings  (see  Final  Calculation 
Memorandum).  To  calculate  FMV,  the 
verified  factor  amounts  were  multiplied 
by  the  appropriate  surrogate  values  for 
the  different  inputs.  We  have  used  the 
same  surrogate  values  used  in  the 
preliminary  determination  with  the 
exception  of  certain  corrections  made 
based  on  verification  or  interested  party 
comments. 

Based  on  verification,  we  adjusted 
certain  factors'  value  to  reflect  the  actual 
purity  used  in  the  production  of  subject 
merchandise. 

We  have  adjusted  the  surrogate  inland 
freight  charge  for  transporting  factor 
inputs  from  supplier  to  factory  to  reflect 
the  surrogate  value  for  the  actual 
quantity  being  transported.  We 


recalculated  inland  freight  distances 
between  factory  and  input  supplier 
based  on  verified  distances. 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  the  above-mentioned 
exporters.  The  factors  used  to  produce 
pure  and  alloy  magnesium  include 
materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  quantities 
were  multiplied  by  the  appropriate 
surrogate  values  for  the  different  inputs. 
(For  a  complete  analysis  of  surrogate 
values,  see  our  final  calculation 
memorandum.)  We  then  added  amounts 
for  general  expenses  and  profit,  the  cost 
of  containers  and  coverings,  and  other 
expenses  incident  to  placing  the 
merchandise  in  condition  packed  and 
ready  for  shipment  to  the  United  States. 

We  used  the  same  methodology  as  in 
the  preliminary  determination  to  value 
the  raw  materials,  except  where 
corrections  were  possible  or  necessary. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  respondents. 

Critical  Circumstances 

In  accordance  with  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of » Hoy  magnesium  from  the 
Russian  Federation.  No  new  information 
has  been  placed  on  the  record  since  our 
preliminary  determination.  Therefore, 
we  continue  tc  find  that  critical 
circumstances  exist  with  respect  to  all 
inports  of  alloy  magnesium  except 
those  of  Gerald  Metals  and  SMW. 

Interested  Party  Comments 

Comment  1:  Russian  Manufacturers' 
Knowledge  of  Destination 

Petitioners  contend  that  Avisma  and 
SMW  should  be  assigned  BIA  margins 
because  they  knew  at  the  time  of  sale  to 
third-country  resellers  that  the 
merchandise  was  destined  for  the 
United  States.  Petitioners  note  that  the 
producers  completed  GSP  forms,  sold  to 
customers  that  had  U.S.  addresses,  and 
were  explicitly  told  by  some  customers 
of  merchandise's  destination.  Because  of 
this  knowledge  on  Avisma's  and  SMW's 
part,  petitioners  argue,  resellers 
claiming  to  be  the  first  to  sell  to  a  U.S. 
customer  in  the  sales  process  should  be 
assigned  the  "Russia-wide"  rate. 

Avisma  and  SMW  argue  that  they  did 
not  know  at  the  time  of  sale  that 


merchandise  was  destined  for  the 
United  States.  The  companies  assert  that 
the  GSP  forms  were  filled  out  by  the 
producers  after  the  sales  were  made, 
indicating  that  at  the  time  of  sale  the 
producers  did  not  know  the  destination. 
Avisma  and  SMW  argue  that  the 
customer's  address  is  irrelevant  because 
magnesium  is  a  commodity  product  that 
can  be  .sold  anywhere  in  the  world. 
Finally,  the  companies  point  out  that 
verification  confirmed  that  there  was  no 
indication  that  either  Avisma  or  SMW 
failed  to  report  any  U.S.  sales. 
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We  agree  with  Avisma  and  SMW. 
Based  on  our  examination  of  sales  and 
export  documents  at  verification,  we 
found  nothing  to  indicate  any 
unreported  instances  of  merchandise 
being  sold  with  the  knowledge  at  the 
time  of  sale  that  the  ultimate  destination 
was  the  United  States.  We  verified  that 
simply  because  a  purchaser's  address  is 
in  the  United  States  does  not  mean  that 
the  merchandise  is  destined  for  the 
United  States.  In  fact,  magnesium  sold 
to  purchasers  with  U.S.  addresses  was 
frequently  shipped  to  non-U.S. 
destinations.  Although  SMW  did,  as 
some  exporters  stated,  eventually  learn 
of  some  of  its  merchandise's  sale  to  U.S. 
customers,  this  knowledge  always  came 
after  SMW  had  sold  the  merchandise. 

Comment  2:  Completeness  and 
Accuracy  of  Various  Resellers' 
Reporting  of  U.S.  Sales 

Petitioners  contend  that  total  or 
partial  BIA  is  warranted  for  AlOC, 
Razno,  Interlink,  Hochschild  and 
Greenwich  Metals  because  these 
companies  made  various  errors  In 
reporting  U.S.  sales  that  were  not 
revealed  until  just  prior  to,  or  during, 
verification.  Petitioners  also  advocate 
total  BIA  for  each  exporter  for  which 
any  verification  revealed  that  the 
exporter  failed  to  report  sales  of  the 
subject  merchandise,  as  well  as  for  all 
companies  that  refused  verification. 

The  companies  argue  that  BIA  is  not 
warranted  because  the  errors  made  were 
not  serious  and  were  corrected. 

DOC  Position 

We  agree  with  petitioners  in  part. 

We  determinecl  that  the  errors  cited 
by  petitioners  for  AIOC,  Razno,  and 
Interlink  were  inadvertent  and  were,  in 
the  end,  verified.  There  is  nothing  to 
indicate  that  the  omission  of  these  sales 
would  have  had  any  impact  on  these 
companies'  margins.  Further,  we  are 
satisfied  that  the  record  is  now  complete 
and  accurate  as  to  these  companies'  POI 
sales  of  subject  merchandise. 
Accordingly,  the  reported  information. 


as  corrected  based  on  verification,  is  the 
appropriate  basis  for  our  respective 
LTFV  determinations  for  AIOC,  Razno, 
and  Interlink. 

We  disagree  that  BIA  is  warranted  for 
Hochschild's  failure  to  report  a  pre-POI 
contract  discovered  at  verification; 
instead,  we  have  included  in 
Hochschild's  sales  listing  information 
gathered  at  verification  regarding  this 
sale. 

We  agree  with  petitioners  that 
Hochschild  and  Greenwich  Metals 
incorrectly  reported  certain  sales  as  U.S. 
sales.  Verification  demonstrated  that  the 
contracts  setting  terms  of  sale  by  these 
companies'  suppliers  included  an 
identification  of  the  shipment 
destination.  This  fact  outweighs  the 
contention  that  the  companies  had  the 
option  of  transshipping  the  merchandise 
to  another  country.  Accordingly,  we 
determine  that  Greenwich  did  not  make 
any  U.S.  sales  of  alloy  magnesium 
during  the  POI  and  we  have  not 
calculated  a  company-specific  alloy 
magnesium  margin  for  Greenwich. 
Instead,  Greenwich  will  be  subject  to 
the  "Russia-wide"  rate.  We  have  also 
eliminated  these  improperly  included 
sales  from  Hochschild's  sales  listing  and 
have  assigned  the  appropriate  margin  to 
Hochschild's  European  supplier. 

Finally,  with  the  exception  of  those 
participating  exporters  that  have 
remedied  reporting  deficiencies,  any 
exporter  that  improperly  did  not  report 
POI  sales  is  subject  to  suspension  of 
liquidation  at  the  "Russia-wide"  rate 
(which  is  based  entirely  on  BIA).  as  are 
all  companies  that  reported  having 
made  no  sales. 

Comment  3:  Scope 

Petitioners  contend  that  the 
Department  should  clarify  the  scopes  in 
these  proceedings.  Petitioners  argue  that 
"off-specification"  pure  magnesium 
[i.e.,  magnesium  that  is  less  than  99.8% 
pure  magnesium  but  that  otherwise  can 
be  and  is  considered  pure  magnesium 
by  consumers)  should  be  considered 
within  the  scope  of  the  pure  magnesium 
proceeding  instead  of  within  the  scope 
of  the  alloy  magnesium  proceeding. 
Petitioners  propose  revised  scopes  to 
achieve  this  end. 

Greenwich  argues  that  the  proposed 
revised  scopes  are  flawed  because  they 
appear  to  include  secondary  magnesium 
[i.e..  magnesium  that  has  been  remelted 
and  recast)  as  subject  merchandise. 
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We  agree  with  petitioners  some 
magnesium,  despite  not  meeting  the 
normal  definition  (based  on  magnesium 
content)  of  pure  magnesium, 
nevertheless  mav  be  used  in 
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applications  that  normally  require  pure 
magnesium.  In  fact,  the  records  in  the 
concurrent  antidumping  investigations 
of  pure  and  alloy  magnesium  from  the 
People's  Republic  of  China  show  sales 
of  such  magnesium  were  supplied  to 
fulfill  orders  for  pure  magnesium. 

We  therefore  have  revised  the  scopes 
of  these  investigations  to  include  this 
off-specification  pure  magnesium 
within  the  definition  of  pure 
magnesium,  described  as  any  product 
(1)  that  is  50  percent  or  more  primary 
magnesium,  and  (2)  that  does  not  meet 
any  ASTM  definition  of  alloy 
magnesium  (based  on  specific 
percentages  of  one  or  more  alloying 
agents). 

We  note  that  our  consultations  with 
the  Bureau  of  Mines  established  that  the 
industry  standards  for  alloy  magnesium 
are  ASTM  standards.  (See  Final 
Calculation  Memorandum.) 
Consequently,  we  have  not  adopted 
petitioner's  proposed  scope  language 
that  would  describe  off-specification 
pure  magnesium  as  any  product,  inter 
alia,  that  does  not  meet  ASTM 
standards  or  other  industry  standards. 

Although  ASTM  standards  define 
pure  magnesium  as  not  less  than  99.8 
percent  magnesium,  metal  with  a 
primary  magnesium  content  below  that 
level  should  be  captured  in  the  scope  of 
the  pure  magnesium  investigations  if  it 
cannot  legitimately  be  defined  as  a 
specific  ASTM  alloy  magnesium. 

The  fact  that  both  scopes  capture  only 
merchandise  with  primary  magnesium 
content  of  50  percent  or  greater  means 
that  merchandise  composed  of  50 
percent  or  more  secondary  magnesium 
would  not  fall  within  either  scope. 

Comment  4:  Surrogate  Value  for 
Electricity 

Avisma  and  SMW  contend  that 
published,  public  information  indicates 
that  large  industrial  users  of  electricity 
in  Brazil  receive  a  lower  electricity  rate 
(compared  to  other  types  of  users). 
Respondents  assert  that  information  on 
the  record  indicates  that  Avisma  and 
SMW  are  "large  industrial  users"  of 
electricity  and.  as  such,  would  receive 
a  lower  electricity  rate  if  they  bought 
electricity  in  Brazil.  Therefore, 
respondents  argue  the  appropriate  value 
for  electricity  is  $0.0235/Kwh. 

Petitioners  contend  that  the 
Department  should  continue  to  use  the 
$0.055/Kwh  rate  for  electricity  value 
because  the  record  does  not  show  that 
the  rate  advocated  by  Avisma  and  SMW 
is  the  rate  actually  paid  by  the 
magnesium  industry  in  Brazil. 
Petitioners  charge  that  the  record  shows 
that  the  Brazil  "large  industrial  user" 
rates  are  (1)  below  cost  because  they  are 


subsidized,  and  (2)  generally  not 
applicable  t)ecause  they  are  established 
pursuant  to  individual  negotiations. 
Even  if  the  Department  were  to  accept 
Brazil  electricity  rate  schedules 
submitted  by  Avisma  and  SMW, 
petitioners  contend,  there  would  be  no 
way  to  determine  which  rate  would  be 
appropriate  for  Avisma  and  SMW. 
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We  agree  with  Avisma  and  SMW  that 
the  Brazil  "large  industry  user"  rate  is 
the  rate  they  would  have  received  had 
they  t)een  electricity  consumers  in 
Brazil  during  the  POI.  For  each 
company,  the  record  contains  verified 
figures  on  both  POI  magnesium 
production  and  the  number  of  kilowatt 
hours  needed  to  produce  one  melric  ton. 
Dividing  the  total  numt)er  of  kilowatt 
hours  used  in  POI  magnesium 
production  by  the  number  of  hours  in 
the  POI  clearly  shows  that,  at  least 
during  the  POI,  the  kilowatt  capacity  of 
each  user  was  significantly  higher  than 
the  minimum  necessary  to  receive  the 
"large  industrial  user"  rate  in  effect  in 
Brazil  during  the  POI.  Although 
subsidization  would  not  necessarily 
render  a  surrogate  value  inappropriate, 
petitioners  have  not  in  this  instance 
presented  evidence  of  subsidization 
(providing  only  a  vague  reference  to 
possible  subsidies  in  the  Amazon 
region). 

Comment  5:  By-Product  Offset 
Methodology 

Petitioners  contend  that  the 
Department's  decision  to  permit  an 
offset  to  material  surrogate  values  to 
account  for  by-products  of  the 
magnesium  production  process  was 
erroneous  for  the  following  reasons:  (1) 
The  producers  were  unable  to 
demonstrate  for  the  record  that  any 
economic  benefit  accrued  to  the  firm 
and  that  the  benefit  was  linked  to  the 
production  of  the  subject  merchandise: 
(2)  the  surrogate  value  used  was 
incorrect  in  that  it  did  not  correspond 
to  the  actual  purity  level  of  the  by- 
product produced  and  was  not 
calculated  net  of  transportation  and 
processing  costs;  and  (3)  any  adjustment 
determined  to  be  appropriate  should 
have  been  made  to  the  cost  of 
manufacture  rather  than  cost  of 
materials  so  as  not  to  understate  factory 
overhead,  general  expenses,  and  profit. 

Avisma  and  SMW  argue  that  there  is 
nothing  on  the  record  indicating  that 
they  should  not  qualify  for  by-product 
offsets.  With  respect  to  valuation,  the 
companies  do  not  dispute  that  an 
appropriate  purity  level  adjustment 
should  be  made,  but  contend  that  there 
are  no  processing  costs  associated  with 


the  by-products  which  are  not  captured 
in  costs  associated  with  primary 
product  production.  Finally,  Avisma 
and  SMW  argue  that  an  adjustment  to 
cost  of  materials  is  the  appropriate 
adjustment  because  the  Department  is 
using  the  factors-of-production 
methodology  to  calculate  FMV. 

DOC  Position 

We  agree  with  petitioners  in  part  and 
with  Avisma  and  SMW  in  part.  First, 
because  the  by-products  result  from  the 
production  process  and  are  either  used 
by  the  magnesium  producer  or  sold  for 
use  by  some  other  company  in  the  NME 
country,  we  agree  with  Avisma  and 
SMW  that  they  are  a  factor  whose  value 
must  be  taken  into  account  in  our 
calculation  of  the  fair  value  against 
which  to  test  U.S.  prices.  Second,  we 
have  adjusted  surrogate  GIF  import 
value  of  the  by-products  to  reflect 
concentration  differences.  However,  no 
adjustment  to  value  for  transportation 
costs  is  appropriate.  For  by-products,  as 
for  material  factors  of  production 
consumed  in  the  production  process,  we 
consider  the  import  values  used  to  be 
surrogates  for  ex-factory,  freight- 
exclusive  prices  from  suppliers  to 
consumers.  Third,  we  agree  with 
petitioners  that  the  proper  adjustment  is 
a  reduction  in  the  cost  of  manufacture. 
This  adjustment  increases  the  surrogate 
overhead  amount  commensurately  with 
the  value  of  the  by-product,  thereby 
eliminating  the  need  for  valuing  any 
additional  processing-related  elements. 
Additionally,  an  adjustment  to  cost  of 
manufacture  is  consistent  with 
Department  practice  in  other  NME 
investigations  [see,  e.g.,  Coumarin'^). 

Comment  6:  Surrogate  Factory 
Overhead 

Petitioners  contend  that  the 
Department  must  account  for  costs 
associated  with  the  rebuilding  of 
electrolytic  cells  by  adjusting  upward 
the  surrogate  overhead  percentage  used 
in  the  preliminary  determinations. 
Petitioners  suggest  using  their  own 
experience  as  to  the  cost  of  cell  rebuilds 
expressed  as  a  percentage  of  the  sum  of 
material,  labor,  and  energy  costs. 
Petitioners  also  suggest  that  the 
Department  should,  in  calculating  FMV, 
use  an  overhead  ratio  that  includes 
energy  in  the  numerator  since  verified 
energy  amounts  for  the  producers 
represent  only  energy  directly  related  to 
production. 

Avisma.  SMW.  Interlink.  Razno.  and 
AIOC  argue  that  an  adjustment  to 


"Final  Determination  of  Sales  at  Les-i  Than  Fair 
Value:  Coumarin  from  the  People's  Republic  of 
China  (59  FR  66895.  December  28.  1994) 


overhead  based  upon  petitioners'  cell 
rebuild  experience  would  be 
inconsistent  with  both  the  Act  and 
Department  practice  and  is,  therefore, 
unwarranted.  With  respect  to  energy, 
these  respondents  argue  that  (1) 
inclusion  in  the  denominator  of  the 
overhead  ratio  should  be  limited  to 
indirect  energy  costs,  and  (2)  only  direct 
energy  should  be  included  in  the  base 
to  which  the  overhead  percentage  is 
applied  in  calculating  surrogate 
overhead. 
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We  agree  with  respondents  that  the 
adjustment  proposed  by  petitioners  is 
not  appropriate  in  this  instance. 
Although  we  may  take  into  account 
petitioners'  experience  in  extraordinary 
circumstances,  we  generally  do  not 
consider  petitioners'  costs  as  an 
appropriate  benchmark  by  which  to  test 
the  accuracy  of  surrogate  country 
values.  Further,  the  fact  that  one 
element  [i.e.  cell  rebuild)  of  factory 
overhead  has  significant  cost  associated 
with  it  does  not  invalidate  the  overhead 
percentage  used.  Factory  overhead  is  a 
combination  of  elements,  some  of  which 
may  be  more  or  less  expensive 
depending  on  the  product  or  even  the 
company.  The  Department  has  rejected 
item-by-item  evaluation  of  overhead 
components  in  the  past  (see  the  final 
determination  of  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished,  from  the  Socialist  Republic 
of  Romania,  (52  FR  17433. 17436.  May 
8.  1987)).  and  we  see  no  reason  to  alter 
this  practice  in  this  case. 

Further,  there  is  no  contrary  evidence 
which  indicates  that  the  overhead 
percentage  used  for  the  preliminary 
determinations  is  an  inappropriate 
surrogate  figure.  In  the  absence  of  an 
actual  overhead  for  Brazil's  magnesium 
industry,  the  Department  will  continue 
to  rely  on  the  surrogate  overhead 
percentage  used  in  the  preliminary 
determination. 

Comment  7:  Surrogate  General 
Expenses  and  Profit 

Petitioners  argue  that  the  percentage 
used  to  account  for  producers'  general 
expenses  in  calculating  FMV  should  be 
changed  from  the  statutory  minimum  to 
26.92  percent,  which  is  the  ratio  of 
SG&A  expenses  to  cost  of  goods  sold 
based  on  figures  reported  in  the  1992 
financial  statement  of  an  aluminum 
manufacturer  in  Brazil.  Petitioners  also 
argue  that  an  additional  amount  should 
be  included  in  FMV  calculations  in 
order  to  reflect  general  expenses 
incurred  and  profit  realized  by  each 
reseller  involved  in  the  sales  process. 
Petitioners  argue  that,  because  the 


responding  resellers  failed  to  provide 
their  selling  expenses  (despite  a 
Departmental  request  to  do  so  in  the 
questionnaire),  the  Department  should 
add  an  amount  based  on  financial 
statements  submitted  by  resellers. 

With  respect  to  surrogate  SG&A  for 
manufacturers.  Avisma.  SMW,  Interlink, 
Razno  and  AIOC  argue  that  the  figures 
put  forward  by  petitioner  are  bogus 
because  they  involve  application  to  an 
inflation-adjusted  base  of  a  percentage 
that  is  based  on  figures  that  have  not 
been  adjusted  for  inflation.  These 
respondents  argue  that  their  own 
submitted  surrogate  information  is 
superior  to  petitioners'  information 
because  it  is  inflation-adjusted.  With 
respect  to  the  question  of  whether  to 
include  in  FMV  an  amount  for  reseller 
general  expenses,  the  five 
aforementioned  respondents,  along  with 
Greenwich,  Hochschild,  and  Gerald 
Metals,  assert  that  petitioners  have 
provided  no  convincing  rebuttal  to  the 
Department's  recent  rejection  of  such  a 
request  in  Coumarin. 
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With  respect  to  the  question  of  the 
appropriate  surrogate  for  manufacturer 
general  expenses,  we  agree  with 
Avisma,  SMW,  Interlink,  Razno  and 
AIOC  that  use  of  inflation-adjusted 
figures  is  the  most  appropriate  basis  for 
calculating  the  SG&A  ratio. 
Accordingly,  we  have  used  either  an 
appropriate  figure  from  the  record  or  the 
statutory  minimum  (10%).  whichever  is 
greater. 

We  also  agree  with  respondents  that 
addition  to  FMV  of  actual  reseller 
general  expenses  would  be 
inappropriate.  Given  that  Russia  is  an 
NME  and  the  Russian  magnesium 
industry  has  not  been  found  to  be 
market  oriented,  section  773(c)  of  the 
Act  requires  that  the  Department 
measure  U.S  prices  against  the  factors  of 
production  (materials,  labor,  energy, 
and  overhead)  used  in  producing  the 
merchandise,  valued  in  an  appropriate 
surrogate  country,  plus  general 
expenses,  profit  and  containers.  The 
Act's  only  specific  guidance  as  to  the 
valuation  of  general  expenses,  profit  and 
containers  is  to  establish  minima  for  the 
first  two.  Our  regulations,  meanwhile, 
instruct  us  to  "include  in  this 
calculation  of  constructed  value  an 
amount  for  general  expenses  and  profit, 
as  required  by  section  773(e)(1)(B)  of  the 
Act.  (19  CFR  353.52(c))  The  Department 
has  not  interpreted  the  Act  and  the 
regulations  as  requiring  use  of  actual 
expenses  and  profit  for  these  FMV 
components  when  FMV  is  based  on 
factors  of  production:  the  Department 
has  also  explicitly  rejected  such 


adjustments  in  prior  NME  proceedings 
(see,  e.g.,  Coumarin  and  Sparklers^). 
Moreover,  to  do  so  simply  does  not 
make  sense  because  it  amounts  to  a 
comparison  of  apples  and  oranges.  In 
NME  proceedings,  the  FMV  is  normally 
based  completely  on  factors  valued  in  a 
surrogate  country  (without  regard  to,  for 
example,  actual  selling  expenses)  on  the 
premise  that  the  actual  experience 
cannot  be  meaningfully  considered. 
Were  the  question  simply  one  of 
"traditional"  dumping  by  trading 
companies,  the  market-economy  price- 
to-price  or  price-to-CV  methodology 
would  appropriately  be  employed; 
actual  selling  expenses  would  have  been 
accounted  for  on  both  U.S.  prices  and 
foreign  market  prices  (or,  if  appropriate, 
constructed  value,  in  which  case  other 
general  expenses  and  profit  would  also 
have  been  taken  into  account). 
Accordingly,  we  have  continued  to 
value  general  expenses  and  profit  bv 
simply  applying  to  the  surrogate-based 
cost  of  manufacture  the  greater  of  either 
appropriate  surrogate  percentages  or  the 
statutory  minima. 

Comment  8:  Market  Orientation  (Russia 
and  Magnesium  Industry) 

Avisma  and  SMW  contend  that, 
although  they  "do  not  expect  the 
magnesium  investigation|s|  to  result  in 
the  revocation  of  Russia's  NME  status," 
consideration  of  whether  to  revoke 
Russia's  NME  status  should  hinge  upon 
whether  there  are  concrete  indicators  of 
market-driven  activity  rather  than  on 
the  degree  to  which  the  market  has 
moved  toward  "an  orderly  Western- 
style  brand  of  capitalism."  The 
companies  also  state  for  the  record  that 
they  demonstrated  that  the  Russian 
magnesium  industry  is  market  oriented, 
but  opted  not  to  pursue  this  tack 
because  they  anticipated  favorable 
outcomes  using  factors  of  production 
valued  in  a  surrogate  country. 

Petitioners  state  that  the  records  in 
these  investigations  offer  no  basis  for 
determining  that  Russia  is  no  longer  an 
NME  for  purposes  of  these 
investigations,  nor  do  the  records 
support  a  finding  that  the  magnesium 
industry  is  market  oriented. 

DOC  Position 

As  discussed  in  the  "Foreign  Market 
Value"  section,  above,  we  have 
determined  that  it  would  be 
inappropriate  to  alter  Russia's 
designation  as  an  NME,  and  that  the 
Russian  magnesium  sector  is  not  a 
market-oriented  industry.  Should  these 


"  Final  Deteiminalion  of  Sales  al  Less  Than  Fair 
Value:  Sparklers  from  the  People's  Republic  of 
China  (56  FR  20S88.  May  6.  1991) 


UMI 
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issues  arise  in  future  antidumping 
proceedings  involving  merchandise 
from  the  Russian  Federation,  the  status 
of  market  reforms  and  market 
orientation  of  specific  industries  will  be 
carefully  evaluated  if  raised  by  parties 
in  those  proceedings. 

Comment  9:  Separate  Rates 

Petitioners  argue  that  Avisma  and 
SMW  are  subject  to  de  jure  and  de  facto 
government  control  and  thus  do  not 
warrant  separate  rates. 

SMW  and  Avisma  counter  that  they 
are  fully  entitled  to  separate  rates. 

DOC  Position 

We  agree  with  respondents  in  part.  As 
is  detailed  above,  we  find  that  SMW  has 
demonstrated  the  absence  of  de  jure  and 
de  facto  government  control  and  thus  is 
entitled  to  a  separate  rate  in  both 
proceedings.  However,  because  Avisma 
did  not  make  any  POI  U.S.  sales  of 
subject  merchandise  in  either 
proceeding,  it  is  not  necessary  to 
address  the  question  of  whether  Avisma 
should  be  assigned  a  separate  rate  since 
such  an  action  would  result  in  no 
difference  in  the  deposit  rate  that  would 
apply  to  any  future  direct  U.S.  sales  by 
Avisma. 

Comment  10:  Export  Taxes 

Petitioners  argue  that  a  tax  imposed 
by  the  Russian  government  on 
magnesium  exports  must  be  accounted 
for  in  making  LTFV  comparisons 
because  (1)  section  772(d)(2)(B)  requires 
deduction  from  U.S.  price  of  export 
taxes,  and  (2)  the  tax  imposition  had  the 
effect  of  reducing  net  receipts  to  the 
Russian  producers  selling  their 
magnesium. 

DOC  Position 

We  disagree,  and  have  not  accounted 
for  the  export  tax  in  our  LTFV 
calculations.  With  respect  to  the 
reduction  of  net  receipts  to  Russian 
producers,  the  premise  in  determining 
values  in  NME  proceedings  is  that 
pecuniary  aspects  of  internal 
transactions  are  considered  meaningless 
and  thus  ignored.  The  export  tax  paid  to 
an  NME  government  is  an  intra-NME 
transfer  of  funds  between  a  Russian 
producer  and  the  Russian  government. 
As  such,  it  is  inappropriate  to  account 
for  such  transfers  in  our  LTFV  analysis 
just  as  it  is  NME  prices  and  costs. 

The  Department  has  interpreted   . 
section  772(e)(2).  another  paragraph 
dealing  with  the  general  question  of 
reductions  to  U.S.  price,  as  not  requiring 
the  deduction  of  selling  expenses  from 
ESP  when  FMV  is  based  on  factors  of 
production.  The  issue  of  the  export  tax 
is  analogous.  Similarly,  we  interpret 


772(d)(2)(B)  as  not  requiring  the 
deduction  of  an  intra-NME  transfer  of 
funds,  even  if  it  is  in  the  form  of  an 
export  tax.  Finally,  we  note  that,  in 
these  proceedings,  even  if  a  reduction  to 
USP  to  account  for  the  export  tax  had 
been  deemed  appropriate,  it  would  not 
have  resulted  in  positive  margins  for 
any  company  receiving  a  calculated 
rate. 

Comment  11:  Surrogate  Country 
Selection 

Avisma  and  SMW  contend  that 
Poland,  not  Brazil,  is  the  more 
appropriate  surrogate  country  because 
Poland  is  the  market  economy  country 
that  most  resembles  the  Russian 
Federation  in  economic  terms  and 
because  Poland  produces  comparable 
merchandise.  The  companies  assert  that, 
in  selecting  a  surrogate  country, 
economic  similarity  should  outweigh 
production  of  the  investigated  product. 

Petitioners  argue  that  Brazil  is  the 
appropriate  surrogate  country  citing, 
among  other  factors  weighing  against 
selection  of  Poland,  the  fact  that  Poland 
produces  an  insignificant  quantity  of 
aluminum  and  no  magnesium. 

DOC  Response 

We  agree  with  petitioners.  Selection 
of  a  proper  surrogate  country  must  be 
made  on  case-by-case  basis,  in 
consideration  of  the  Department's 
judgment  of  how  to  weigh  facts  on  the 
record  within  the  parameters  prescribed 
by  statute  and  regulations,  as  well  as 
case  precedent.  Based  on  our  experience 
in  this  case  and  previous  proceedings 
involving  magnesium,  we  judged 
electricity  use  to  be  a  very  important 
factor  and  thus  gave  it  great  weight 
under  the  rubric  of  product 
comparability.  Given  the  economic 
comparability  of  Brazil  to  the  Russian 
Federation,  and  since  Brazil  is  a 
significant  producer  of  electricity- 
intensive  products  such  as  magnesium 
and  aluminum,  we  continue  to  find  that 
Brazil  is  the  most  appropriate  surrogate 
country  in  this  case. 

Comment  12:  Quantity  and  Surrogate 
Value  of  Natural  Gas.  Liquid  Petroleum 
Gas.  and  Heavy  Oil 

Petitioners  contend  that  the 
Department  should  correct  for  a 
mathematical  error  made  in  converting 
a  surrogate  value  for  natural  gas  from  a 
price  per  cubic  meter  to  a  price  per 
metric  ton.  Petitioners  also  suggest  a 
value  of  $290/MT  to  be  the  appropriate 
surrogate  value  for  liquid  petroleum  gas. 
Petitioners  claim  that,  for  both  Avisma 
and  SMW,  reported  usage  of  heavy  oil 
and  natural  gas  appears  to  represent 
theoretical  amounts  that  do  not  account 


for  thermal  losses  (which  petitioners 
suggest  should  be  at  least  30  percent). 
Avisma,  SMW,  AlOC,  Interlink  and 
Razno  argue  that  a  value  of  $142.86/MT 
is  correct  because  of  an  error  in  the 
source  of  petitioners'  figure. 

DOC  Position 

We  agree  with  Avisma  et  al.  as  to  the 
proper  conversion  of  natural  gas 
quantities.  We  do  not  need  to  address 
the  question  about  the  appropriate  value 
for  LPG  because  we  are  basing  the  value 
for  this  factor  on  natural  gas.  With 
respect  to  actual  use  of  heavy  oil  and 
natural  gas,  we  did  not  discover  the 
error  claimed  by  petitioners  at 
verification  and  thus  have  not  changed 
the  reported  quantities. 

Comment  13:  Quantity  and  Surrogate 
Value  for  Timber 

Petitioners  contend  that  the 
Department,  in  calculating  FMV,  should 
use  the  information  on  the  record  to 
value  the  timber  used  by  Avisma  and 
SMW  and  convert  from  cubic  meters  to 
kilograms. 

Avisma,  SMW,  AIOC,  Interlink  and 
Razno  advocate  conversion  of  reported 
figures  to  board  feet  rather  than 
kilograms,  and  use  of  the  POI  value  of 
lumber  per  board  foot  in  the  United 
States. 

DOC  Position 

We  agree  with  petitioners  and  have 
valued  timber  based  on  their  suggested 
methodology.  With  respect  to  the 
contention  of  Avisma  et  al..  use  of  U.S. 
values  for  production  factors  is  not 
appropriate  in  NME  proceedings, 
particularly  when  surrogate-country 
values  are  available. 

Comment  14:  Surrogate  Values  of 
Carnallite  Concentrate  and  Dehydrated 
Carnallite 

Petitioners  argue  that  the  price  of 
dolomite  is  not  an  appropriate  surrogate 
for  carnallite  concentrate  and 
dehydrated  carnallite  (which,  unlike 
dolomite,  are  processed  materials). 
Petitioners  advocate  increasing  the 
dolomite  value  used  in  the  preliminary 
determinations  to  account  for 
processing  associated  with  the 
manufacture  from  raw  carnallite  of 
either  concentrated  carnallite  or 
dehydrated  carnallite. 

Avisma  and  SMW  argue  that  the  price 
of  dolomite  is  a  reasonable  surrogate  for 
the  price  of  carnallite  concentrate 
because  the  two  materials  have  similar 
magnesium  contents  and  the  processing 
necessary  to  transform  raw  carnallite 
into  carnallite  concentrate  is  minimal. 
The  companies  contend  that  the  value 
for  calcinated  dolomite  is  not  a  suitable 


surrogate  for  carnallite  concentrate 
because  the  two  materials  have 
completely  different  chemistries 
(chiefly,  the  absence  of  magnesium 
chloride  in  calcinated  dolomite)  and  are 
used  in  substantially  different 
magnesium  production  processes.  The 
two  companies  advocate  calculation  of 
a  value  for  dehydrated  carnallite  used 
by  SMW  based  on  Avisma's  factors  of 
production  for  that  commodity. 


DOC  Position 

We  agree  with  Avisma  and  SMW.  We 
used  the  price  of  dolomite  in  Brazil,  as 
provided  in  the  petition,  as  the 
surrogate  for  carnallite  concentrate. 
Dolomite,  with  a  comparable 
magnesium  chloride  content,  is  the  most 
appropriate  substitute  available  in  the 
absence  of  an  actual  price  in  Brazil  for 
carnallite  concentrate.  We  have  also 
calculated  a  value  for  dehydrated 
carnallite  based  on  Avisma's  factors  of 
production. 

Comment  15:  Quantity  and  Surrogate 
Value  of  Labor 

Petitioners  advocate  corrections  to 
reported  labor  figures  based  on 
verification  findings.  Petitioners  also 
argue  that  the  Department  should  use  as 
a  surrogate  1993  wage  rates  in  Brazil  to 
value  unskilled  labor. 

DOC  Position 

We  agree  with  petitioners  and  have 
both  corrected  the  reported  labor  figures 
and  adopted  the  alternative  value  for 
unskilled  labor. 

Comment  16:  Inflation  Adjustments  for 
Brazil  Values 

Petitioners  contend  that  1992  Brazil 
values  used  as  surrogate  values  should 
be  adjusted  for  inflation. 


Avisma.  SMW,  AIOC.  Interlink  and 
Razno  argue  that  no  adjustment  is 
appropriate  since  dollar-denominated 
prices  of  commodity  chemicals  cannot 
be  assumed  to  have  risen  between  1992 
and  the  POI. 


DOC  Position 

We  disagree  with  petitioners.  Since 
we  do  not  know  the  dates  or  exchange 
rates  used  to  convert  these  values  into 
dollars,  an  appropriate  adjustment  (if 
any)  for  dollar  inflation  cannot  be 
determined.  Further,  the  magnitude  of 
any  adjustment  would  likely  be  small 
since  the  data  are  nearly 
contemporaneous  with  the  POI. 

Comment  1 7:  Concentration/Purity 
Levels  of  Material  Inputs 

Petitioners  contend  that  appropriate 
adjustments  should  be  made  for 
differences  in  concentration  or  purity 
between  surrogate  values  on  the  one 
hand  and  materials  used  in  production 
on  the  other  hand.  However,  petitioners 
also  argue  that  the  Department  should 
not  assume  that  surrogate  values 
represent  100  percent  concentration  and 
therefore  should  make  no  adjustment 
where  the  concentration  applicable  to  a 
surrogate  value  cannot  be  determined. 

DOC  Position 

Where  we  have  been  able  to 
determine  the  purity  or  concentration 
applicable  to  a  surrogate  value,  we  have 
adjusted  for  differences,  if  any,  between 
the  surrogate  and  the  actual  material. 
Otherwise,  we  have  attempted  no 
adjustment  for  purity  or  concentration. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act.  we  are  directing 

A.  Pure  Magnesium 


the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
pure  magnesium  from  the  Russian 
Federation  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  7. 
1994.  which  is  the  date  of  publication 
of  our  notice  of  preliminary 
determination  in  the  Federal  Register. 
The  following  companies  will  be 
excepted  from  these  instructions 
because  their  sales  of  pure  magnesium 
were  found  not  to  have  been  sold  below 
fair  value:  AIOC,  Amalgamet,  Gerald 
Metals,  Greenwich  Metals,  Hochschild 
Partners,  Hunter  Douglas,  Interlink,  MG 
Metals,  Razno  Alloys,  or  SMW.  These 
companies  will  be  excluded  from  an 
antidumping  duty  order  should  one  be 
issued. 

We  are  also  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  alloy  magnesium  from  the 
Russian  Federation  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  9,  1994 
[i.e.,  the  date  that  is  90  days  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register).  Gerald  Metals  and 
SMW  will  be  excepted  from  these 
instructions  because  their  sales  of  alloy 
magnesium  were  found  not  to  have  been 
sold  below  fair  value.  The  Customs 
Service  shall,  in  each  proceeding, 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  FMV  exceeds  the  USP  as 
shown  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


AIOC- 
AlOC/Other 
Gerald  Metals' 
Gerald  Metals/Ottier 

Greenwich  Metals' 

Greenwich  Metals/Other  .. 

Hochschild  Partners'  , 

Hochschild  Partners/Other 

Hunter  Douglas'  

Hunter  Douglas/Other 

Interlink'  

Interlink/Other  

MG  Metals/Avjsma „. 

MG  Metals/SMW 

MG  Metals/Other  

Razno  Alloys/SMW  

Razno  Alloys/Other 

SMW/SMW  


0.00 
100.25 

0.00 
100.25 

0.00 
100.25 

0.00 
10055 

0.00 
100.25 

0.00 
100.25 

0.00 

0.00 
100.25 

0.00 
100.25 

0.00 


UMI 


16450  Federal  Register  /  Vol.  60.  No.  61  /  Thursday.  March  30.  1995  /  Notices 


Federal  Register  /  Vol  60.  No.  61  /  Thorsday.  March  30.  1995  /  Notices  16451 


SK 


A.  Pure  Magnesium — Continued 


E  xpofter/rnanutacturer/pf  oducef 


SMW/Other 
Russia- wide 


WeigtTted- 
average 
nnargin  per- 
centages 


10025 
10025 


•This  cofTpany  has  not  disclosed  tor  the  public  record  the  identity  of  its  supplier  or  suppliers  in  Russia.  Upon  public  disclosure  of  this  informa- 
tion to  ttie  Department,  we  wiN  notify  the  Customs  Service  that  sales  through  certain  supply  channels  have  an  LiFV  rr^gin  of  zero  and  thus  an 
exclusion  from  any  order  resulting  from  this  investigation.  Until  and  unless  such  disclosure  is  made,  all  entnes  will  be  subject  to  the  "Russia- 
wide"  deposit  rate. 

B.  Alloy  Magnesium 


Manufacturer/producer/exporter 


Gerald  Metals* 

Gerald  Metals/Other 

SMW/SMW  

SMW/Other  

Russia-wide  


Weighted 
average 
margin  per- 
centages 

Cntical 
circumst 

0.00 
153.65 

0.00 
153.65 
153.65 

No. 

Yes. 

No. 

Yes. 

Yes. 

•This  company  has  not  disclosed  for  the  public  record  the  identity  of  its  supplier  or  suppliers  in  Russia.  Upon  public  disclosure  of  this  informa- 
tion to  the  Department,  we  will  notify  ttie  Customs  Service  that  sales  through  certain  supply  channels  have  an  LTFV  margin  of  zero  and  thus  an 
exclusion  from  any  order  resulting  from  this  investigation.  Until  and  unless  such  disclosure  is  made,  all  entries  will  be  subject  to  the  "Russia- 
wide"  deposit  rate. 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  As  our  final 
determinations  are  affirmative,  the  ITC 
will  within  45  days  determine  whether 
imports  of  either  product  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry.  In  each  proceeding,  if 
the  ITC  determines  that  material  injury. 


or  threat  of  material  injury  does  not 
exist,  that  proceeding  will  be  terminated 
and  all  securities  posted  will  be 
refunded  or  cancelled.  If.  in  either 
proceeding,  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
for  the  appropriate  proceeding  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 

Appendix  I 


merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Susan  G.  Essennan. 

Assistant  Secretary  for  Import 
Administration. 


Company 


Hunter  Douglas  

MG  Metals  

Gerald  Metals 

Interlink 

SMW 

AVISMA  

Razno  

Hochschild  Partners 
Greenwich  Metals  .. 

Amalgamet  

AlOC 


Rus.  pure 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 


case  rus. 
alloy 


X 
X 


Supp.  OR  fil- 
ing date 


11/1,30 
11/8  

1/4  

11/21   ... 


Verif.  start 
date 


12/8 

12/6 

12/13 

12/15 
1/18 
1/16 
1/23 
1/26 
1/30 
2/1 

12/15 


Verif.  er>d 
date 


12/8 
12/7 
1/25 

1/10 
1/19 
1/17 
1/24 
1/27 
1/31 
2/2 
2/9 


Location 


Chicago. 
Chicago 
Lausanne  and  Stamford 

CT. 
Fnbourg  and  NYC. 
Solikamsk,  Russia. 
Berezniki,  Russia. 
Zurich. 
NYC. 

Greenwich,  CT. 
Toronto. 
NYC. 
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U.S.  DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Native  American  Business 
Development  Center  Applications: 
Minnesota 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 


action:  Cancellation. 


summary:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  to  organizations  to  operate 
its  Minnesota  Native  American  Business 
Development  Center.  The  solicitation 
was  originally  published  in  the  Federal 


Register.  Wednesday,  January  25.  1995, 
Vol.  60.  No.l6:4890. 
1 1 .801     Native  American  Program 
(Catalog  of  Federal  Domestic  .'^ssistanr.n) 

Datfid:  Man.h  24.  1995 
Donald  L.  Powers, 

Federal  Begister  Liaison  Offii:er.  Minority 
Business  Development  Agency. 
IFR  Doc.  95-7772  Filed  3-29-95;  8:45  ami 

BILLING  CCOe  3$t0-31-» 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Native  American  Business 
Development  Center  Applications: 
Minnesota 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  organizations  to 
operate  its  Native  American  Business 
Development  Center  (NABEX:). 

The  purpose  of  the  NABDC  is  to 
provide  integrated  business 
development  services  to  Native 
American  entrepreneurs.  The  recipient 
will  provide  ser\'ice  in  tlie  Minnesota 
Metropolitan  Area.  The  award  number 
ofthe  NABDC  will  be  05-10-95006-01. 
DATES:  The  closing  date  for  applications 
is  May  1.  1995.  Applications  mu.st  be 
received  on  or  before  May  1. 1995. 
Anticipated  processing  time  of  this 
award  is  120  days.  A  pre-applitation 
conference  will  be  held  at  10:00  a.m.,  on 
April  11.  1995,  at  the  Chicago  Regional 
Office.  55  East  Monroe  Street,  Suite 
1406.  Chicago.  Illinois  60603. 
ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency.  MBDA 
Executive  Secretariat.  14th  and 
Con.stitution  Avenue.  N.VV..  Room  5073, 
Washington,  D.  C.  20230. 
FOR  FURTHER  INFORMATION  AND  AN 
APPUCATION  PACKAGE,  CONTACT:  David 
Vega.  Regional  Director  at  (312)  353- 
0182. 

SUPPLEMENTARY  INFORMATION:  The 
funding  instrument  for  this  project  will 
be  a  cooperative  agreement.  Contingent 
upon  the  availability  of  Federal  funds, 
the  cost  of  perfonnance  for  the  first 
budget  period  (13  months),  from 
September  1, 1995  to  September  30, 
1996,  is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 


composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  If  the 
recommended  applicant  is  the  current 
incumbent  organization,  the  award  will 
be  for  12  months. 

Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions.  Applications  will  be 
evaluated  on  the  following  criteria:  the 
experience  and  capabilities  ofthe  firm 
and  its  staff  in  addressing  the  needs  of 
the  business  community  in  general  and, 
specifically,  the  special  needs  of  Native 
American  businesses,  individuals  and 
organizations  (43  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  ofthe  points  assigned  to  each 
evaluation  criteria  categcrj  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  ofthe  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

If  an  application  is  selected  for 
funding,  MBDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  fimding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  MBD.\. 

Executive  order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  is  not  applicable  to  this 
program.  Federal  funds  for  this  projet:! 
include  audit  funds  for  non-CFA 
recipients.  In  event  th.it  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006.  Qwcstions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  appii«:able 


regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  .^t/v/ties— Applicants  are 
hereby  notified  that  if  they  intnir  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  the  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  tZommerce  to  cover  pre- 
award  activities. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations.  poli<;ies. 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Dplinquent  Federal  Debts— No  award 
of  Federal  fimds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

\'ame  Check  Pnlicv—AW  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  che<:k  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  n.'e 
presently  facing  criminal  cliarges  such 
as  fraud,  theft,  perjur\'  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  cooperative  agreement  in 
whole  or  in  pari  at  any  tinw  before  the 
date  of  completion  whenever  it  is 
defer.mined  that  the  award  recipient  h.is 
failed  to  comply  with  the  conditions  of 
the  cooperative  agreement.  Examples  of 
some  ofthe  conditions  which  can  c.iuse 
termination  are  failure  to  meet  cosJ- 
sharing  requirements:  unsatisfactory 
performance  of  the  NABDC  work 
requirements;  and  reporting  inaccural*' 
or  inflated  claims  of  client  assistant  e. 
Such  ina^xurate  or  inP.ated  claims  ni.iy 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  finar.ci.d 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  fur 
possible  puni.shment  by  a  fir«  or 
imprisonment  as  provided  in  18  US C. 
1001. 

Primary  Applicant  Certifications — Alt 
primary  applicants  mu.st  submit  n 
completed  Form  CD-511. 
"Certifitiations  Regarding  Debarmeiit, 
Suspension  and  Other  Respon.sibili!y 
Matters;  Drug-Free  Workplar:e 
Requirements  and  Lobbying." 
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Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26.  §26.105) 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  §  26.605)  are 
subject  to  15  CFR  part  26.  Subpart  F, 
"Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobhying — Persons  (as  defined  at 
15  CFR  part  28.  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
S150.000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

AntiLobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  Appendi.x  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  a:iy  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Indirect  Costs — The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  Approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100%  of 
the  total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 


made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and  (b). 
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Dated;  March  24.  1995. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer,  Minority 
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BILLING  CODE  3$ia-21-P 

Native  American  Business  Consultant 
Applications:  Nationwide 

AQENCV:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  to  operate  its  Native 
American  Busine.ss  Consultant  (NABC) 
Program.  This  solicitation  was  originally 
published  in  the  Federal  Register. 
Thursday.  January  12. 1995,  Vol.  60.  No. 
8.  2947. 

1 1 .801     Native  American  Program 
((^takig  of  Federal  Domestic  Assistance) 

Dated:  March  24.  1995. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
IFR  Dt)c.  95-7771  Filed  3-29-95;  8:45  am] 
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Business  Development  Center 
Applications:  Cleveland,  OH 

AGENCY:  Minority  Business 
Development  ,^gency. 
action:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  under  for  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  the  Cleveland.  Ohio 
MBDC.  This  solicitation  was  originally 
published  in  the  Federal  Register. 
Monday,  0{:tober  17,  1994.  Vol.  59,  No. 
199, 52288. 

1 1.800    Minority  Business  Development 
Center 

((^italog  of  Federal  Domestic  Assistance) 

Diited:  March  24.  1995. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer.  Minority 
Riisiness  Development  Agency. 
IFR  Doc.  95-7770  Filed  3-29-95;  8:45  am) 
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Business  Development  Center 
Applications:  Cincinnati 

agency:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  organizations  to 
operate  its  Cincinnati.  Ohio  Minority 
Business  Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  .service  in  the  Cincinnati 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  05-10-95008-01. 
DATES:  The  closing  date  for  applications 
is  May  1.  1995.  Applications  must  be 
received  in  MBDA's  Executive 
Secretariat  on  or  before  May  1,  1995.  A 
pre-application  conference  will  be  held 
at  10:00  a.m..  on  April  11,  1995,  at  the 
Chicago  Regional  Office,  55  East  Monroe 
Street,  Suite  1406,  Chicago,  Illinois 
60603. 

ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Busine.ss  Development  Agency, 
Executive  Secretarial,  14th  and 
Constitution  Avenue,  N.W.,  Room  5073, 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  AND  AN 
APPLICATION  PACKAGE,  CONTACT:  David 
Vega  at  (312) 353-0182. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  month.s) 
from  September  1. 1995  to  September 
30.  1996.  is  estimated  at  S198.971.  The 
total  Federal  amount  is  S169.125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%.  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 


If  the  recommended  applicant  is  the 
current  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  busine.sses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
as.signed  to  each  evaluation  criteria 
category  to  be  considered 
progranunatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  appficant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
wrll  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 


Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  pret;eding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  apphcable  to  Federal 
financial  assistance  awards. 

Pre- A  ward  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  hill, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

i4vvard  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  gran t/coopera live 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 


False  Statements — A  fialse  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  deaiaJ  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifjcations— AW 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  * 

Nonprocurement  Detiarment  and 
Sifiipension — Prospwctive  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbynng — Persons  (as  defined  at 
1 5  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LIX,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28.  Appendix  B. 

Lower  Tier  CertificatJonx — Recipients 
shall  require  apphcations/bidders  for 
subgrants,  contracts,  sulx:ontracts,  or 
other  lower  tier  covered  transactior  j  at 
any  tier  under  the  award  to  sutmiit  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineiigibihty  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  trananitted  to  DOQ  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 
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Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and  (b). 

1  l.BOO  Minority  Businrs.s  Dt-vciopmrnt 
Center 

((Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  24.  \mn. 
Donald  L.  Powers. 

Fedenil  Hagister  Liaison  Officer.  Minority 
Husiness  Development  Agency. 

II-R  Dik;.  95-7774  Filed  3-29-9.5:  8:4.S  am| 

BILUNC  CODE  35tO-21-P 


Technology  Administration 
[Docket  No.  950313072-5072-01) 
RIN  No.:  0693-AB37 

Financial  Assistance  for  Research  and 
Development,  U.S.-lsraeli  Science  and 
Technology  Program 

AGENCY:  Tecnoiogy  Administration, 

Commert:e. 

action:  Notice. 

summary:  The  Under  Secretary  for 
Technology  of  the  United  States 
Department  of  Commerce  invites 
proposals  for  financial  assistance  under 
the  U.S.-lsraeli  Science  and  Technology 
Program  (the  "Program").  The  Program 
will  assist  U.S. -based  industrial  firms 
that  have  entered  intt)  U.S.-lsraeli  joint 
ventures  (partnerships  of  United  Slates 
and  Israeli  companies)  to  carry  our 
research  and  development  on  long-term, 
medium-  to  high-risk  technologies.  This 
Program  is  separate  from  the  existing  Bi- 
national  Industrial  R&D  Foundation 
(BIRD),  which  continues  to  offer  support 
for  commercial  joint  ventures.  Inquiries 
about  BIRD  assistance  should  be 
addressed  directly  to  the  BIRD 
Foundation.  Tel  Aviv.  Israel. 

Such  proje<:ts  should  focus  on 
research,  development  and 
commercialization  of  technologies  that 
are  not  appropriately  funded  by  other 
U.S.  or  Lsraeli  government-funded 
research  and  development  efforts.  This 
assi.stance  will  take  place  through  the 
u.se  of  cooperative  agreements  with 
U.S.-based  indu.strial  firms  pursuant  to 
this  Notice. 

Funding  will  be  made  directly  to  the 
U.S.  firms  that  are  partners  in  the  U.S.- 
lsraeli  joint  ventures.  Funding  from  the 
U.S.  Department  of  commerce  for  the 
Program  is  limited  to  the  U.S.  partner(s) 
to  a  U.S.-lsraeli  joint  venture,  with 


funding  for  the  Israeli  partner(s)  to  be  . 
provided  by  the  Israeli  Government.  On 
De<;ember  21.  1994.  the  Technology 
Adminislrntion  published  a  notice  in 
the  Federal  Register  to  announce  this 
Program  (FR  65756).  including  the 
availability  of  funds  for  a  first  round  of 
awards.  Funding  recipients  for  this  first 
round  were  annouQced  on  February  6. 
19fl."»,  referenced  in  more  detail  below. 
DATES:  Applications  must  be  received 
on  or  before  Clo.se  of  Business  May  19, 
190.5.  It  is  expected  that  the  review  and 
selection  process  will  take 
approximately  thirty  (.30)  days. 
ADDRESSES:  Applications  must  be 
submitted  to:  U.S.-Israel  Science  and 
Technology  Commission.  Room  7068. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Bailey.  Exetutive  Director.  U.S./I.srael 
Science  and  Technology  Commi.ssion, 
telephone  number  (202)  482-6351. 
SUPPLEMENTARY  INFORMATION:  In  March. 
199  I.  President  Clinton  and  Israeli 
Prime  Minister  Yitzhak  Rabin 
announced  their  intention  to  create  the 
U.S.-lsraeli  Science  and  Technology 
Commission  (the  "Commission")  to 
promote  U.S.-lsraeli  cooperative  science 
and  te<:hnology  activities  that  c:ould 
benefit  the  two  nations"  civilian  high 
technology  commercial  sectors,  and 
create  jobs  and  economic  growth.  The 
Commission  was  established  by  an 
agreement  of  January  18.  1994  lietween 
the  U.S.  and  Israeli  governments,  and 
plans  to  implement  certain  of  its 
objetrtives  through  a  U.S.  non-profit 
corporation  (hereinafter  "USNPC"). 

Tlie  Commerce  Department  expects 
that  the  USNPC  itself  will  award  future 
financial  assistance  agreements  under 
the  Progmm.  and  may  also  be  in  a 
position  to  award  the  agreements 
contemplated  by  this  notice.  Should  this 
occur,  applicants  that  have  submitted 
proposals  that  remain  under  review  will 
be  asked  to  transferlheir  proposals  to 
the  USNPC.  and  will  receive  further 
information  about  the  requirements  that 
apply  to  the  USNPC's  financial 
assistance  agreements.  Applicants 
should  take  note  that  the  USNPC's 
requirements  will  differ  in  certain 
respects  from  those  announced  in  this 
notice,  including  modification  with 
respe<;t  to  accounting,  reporting,  and 
intellectual  property  requirements,  and 
the  adoption  ofaward  recovery  policies 
that  would  apply  in  cases  where  the 
USNPC-sponsored  projects  result  in 
commercially  successful  products. 
Applicants  that  enter  into  agreements 
with  the  Commerce  Department  may 
al.so  be  asked  to  consent  to  the 
Department  assigning  their  agreemi'nts 


to  the  US.NPC  at  a  later  point,  and  to 
negotiate  any  modifications  to  the 
agreement  that  may  be  necessary  to 
satisfy  the  USNPC's  financial  assistance 
requirements.  For  additional 
information,  applicants  may  contact  the 
Information  Contact  Person  listed  above. 
Funding  is  intended  for  projects  (1)  That 
will  have  significant  economic  benefits 
for  both  the  United  States  and  Israel  and 
(2)  that  in  general  are  in  the  areas  of  the 
environment,  energy,  health, 
biotechnology,  information  processing/ 
telecommunications  or  agriculture,  or  in 
the  commercialization  of  defense 
tec:hnologies. 

This  program  announcement  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Authority 

The  Under  Secretarj'  for  Tet;hnology. 
pursuant  to  the  authority  delegated  to 
her  by  section  3706  of  Title  15  of  the 
U.S.  Code,  as  well  as  sections  2.02  and 
4.03(d)  of  Department  Organization 
Order  10-17,  dated  July  14,  1992.  is 
implementing  this  activity. 

Program  Description 

The  Program  will  assist  eligible  U.S.- 
based  industrial  firms  that  have  entered 
into  LJ.S. -Israeli  joint  ventures 
(partnerships  of  United  States-based  and 
Israeli-based  companies)  to  carry  out 
research  and  development  of  long-term, 
medium-  to  high-risk  technologies  that 
offer  significant  economic  benefits,  that 
are  focused  on  commercialization  and 
that  are  not  appropriately  funded  by 
other  U.S.  and  Israeli  government- 
funded  research  and  development 
efforts.  This  assistance  will  take  place 
through  the  use  of  cooperative 
agreements.  U.S.  Commerce  Department 
assistance  is  offered  to  promote  the 
economy  of  the  U.S.  via  the  creation  of 
new  technologies  and  the 
commercialization  of  new  and  existing 
technologies. 

Funding  Availability 

The  implementation  and  conduct  of 
this  Program  is  contingent  upon  the 
availability  of  all  funding  anticipated  for 
its  operation.  The  Commerce 
Department  reserves  the  right  to 
discontinue  this  Program  in  the  event 
all  funding  is  not  made  available  or  is 
otherwise  not  secured.  It  is  anticipated 
that  funds  will  be  available  subject  to 
reprogramming  notifications  to 
Congress. 

The  U.S.  Government  and  the 
Government  of  Israel  are  each  making 
available  up  to  $5  million  in  the  current 
fiscal  year  for  this  Program  for  qualified 
projects.  The  governments  of  both 
nations  intend  to  fund  this  Program  at 


the  same  level  during  1996  and  1997. 
Two  awards  and  one  feasibility  study 
totalling  $5,721,000.  to  be  paid  over  four 
fiscal  years,  were  announced  on 
February  6.  1995.  Within  the  limits  of 
available  funding,  there  is  no 
predetermined  minimum  or  maximum 
award.  The  funds  may  be  spent  toward 
research  and  development  activities 
consistent  with  the  goals  set  forth  in  this 
Notice. 

Matching  Funding  Requirements — 
Federal  financial  assistance  must  be 
accompanied  by  at  least  an  equal 
matching  investment  by  the  U.S.-based 
firm(s)  party  to  each  U.S.-lsraeli  joint 
venture.  In  the  event  there  are  multiple 
U.S.-based  firms  in  a  given  U.S.-lsraeli 
venture,  the  aggregate  investment  of  the 
U.S.  partners  must  at  least  equally 
match  the  Federal  investment  in  that 
project. 

Eligibility  Requirements 

The  Program  will  accept  proposals 
only  from  U.S.-lsraeli  joint  ventures  led 
by  one  U.S.-based  industrial  partner  and 
one  Israeli-based  industrial  partner.  In 
general,  awards  will  not  be  made  to  a 
joint  venture  composed  of  affiliated 
U.S.-  and  Israeli-based  partners. 
Concerns  are  considered  to  be  affiliates 
of  each  other  when  either  directly  or 
indirectly  (a)  one  concern  controls  or 
has  the  power  to  control  the  other,  or  (b) 
a  third  party  or  parties  controls  or  has 
the  power  to  control  both,  or  (c)  an 
identity  of  interest  between  or  among 
parties  exists  such  that  affiliation  may 
be  found. 

Federal  financial  assistance  will  be 
given  only  to  U.S.-based  industrial 
partner  or  to  a  consortia  led  by  U.S.- 
based  industrial  partners.  A  U.S.-based 
industrial  partner,  or  a  consortia  ted  by 
U.S.-based  industrial  partners,  shall  be 
eligible  to  receive  assistance  under  this 
Program  only  if  the  U.S.-based 
industrial  partner,  or  each  member  of 
the  consortia,  is  incorporated  in  the 
United  States  and  has  its  principal  place 
of  business  in  the  United  States. 

Project  Eligibility 

Proposed  projects  must  meet  the 
following  criteria: 

•  Must  be  in  one  of  the  following 
areas:  The  environment,  energy,  health, 
biotechnology,  information  processing/ 
telecommunications,  the 
commercialization  of  defense 
technologies,  or  agricuhure.  Further,  the 
project  must  be  for  research  and 
development  activities  in  long  term, 
medium-  to  high  risk  technologies,  and 
which  show  a  plan  to 
commercialization  within  48  months. 


•  Must  include  technical  innovation, 
significant  commercial  potential,  and 
economic  benefit  to  both  countries. 

Award  Period 

The  duration  of  Federal  financial 
assistance  to  a  U.S.-based  industrial 
firm  will  not  exceed  four  years. 

Indirect  Costs 

Indirect  costs  will  not  be  funded 
under  this  Program. 

Application  Forms  and  Kit 

Applicants  must  submit  one  (1) 
signed  original  plus  two  copies  of  each 
application.  Standard  Forms  424  and 
424A,  Application  for  Federal 
Assistance  (which  have  been  approved 
under  the  Paperwork  Reduction  Act  by 
OMB  Control  No.  0348-0043  and  0348- 
0044,  respectively)  shall  be  used  in 
applying  for  financial  assistance,  plus 
such  additional  information  as  is 
needed  to  permit  the  evaluation  of  the 
applications  on  the  criteria  set  forth 
below.  Forms  are  available  by  request 
from  the  Information  Contact  Person 
listed  above.  The  additional  information 
shall  include  a  business  plan  containing 
the  following: 

•  Executive  summary  (maximum  3 
pages); 

•  Description  of  the  project  and 
technology  involved  (See  Evaluation 
Criteria  No.  1); 

•  Commercialization  objectives 
including  economic  benefits  to  U.S.  & 
Israel  and  other  regions  (See  Evaluation 
Criteria  No.  2); 

•  Commercialization  plan  including 
project  objectives  target  markets  and 
strategy,  technology  transfer  and 
intellectual  property  requirements  and 
additional  capital  requirements  (See 
Evaluation  Criteria  No.  3) 

•  Description  of  proposed  project 
participant  qualifications  and  time 
schedule  (See  Evaluation  Criteria  No.  4); 

•  Project  management,  organizational 
structure,  equipment,  facilities  and 
support  (See  Evaluation  Criteria  No.  5); 
and. 

•  Proposed  budget. 

Proposals  shall  not  exceed  40  pages 
(50  pages  for  joint  proposals)  exclusive 
of  the  Standard  Forms.  Proposals  must 
be  on  8V^  by  11"  paper  (copies  double 
sided)  no  fold  out  inserts  and  no  smaller 
than  12  point  type.  Additional 
information  beyond  the  page  limit  will 
not  be  considered.  In  addition,  each 
proposer  is  asked  to  submit  a  brief  one 
paragraph  project  summary  containing 
non-proprietary  information  which  may 
be  utilized  by  the  Commission  without 
regard  to  the  Confidentiality  Provisions 
applicable  to  this  notice. 

Evaluation  Criteria — Factors  within 
each  criteria  (labelled  i,  ii.  iii,  etc.)  will 


be  weighed  equally.  No  project  will  \ie 
funded  in  the  absence  of  a  finding  of 
technical  and  commercial  merit  by  the 
reviewers.  The  evaluation  criteria  to  be 
used  in  selecting  any  proposal  for 
funding  under  this  program,  and  their 
respective  weights,  are: 

(1)  Scientific  and  Technical  Merit  of 
the  Proposal  (30  percent). 

(i)  Quality  and  innovativeness  of  the 
proposed  technical  program  (i.e. 
uniqueness  with  respect  to  current 
industry  practice). 

(ii)  Technical  feasibility  of  the  project 
(i.e.,  are  the  technical  objedives 
realistic?). 

(iii)  Coherency  of  technical  plan  and 
clarity  of  vision  of  technical  objectives. 

(iv)  Breadth  of  impact  of 
accornplishment  of  technical  objectives. 

(2)  Commercial  Benefits  of  the 
Proposal  (20  percent). 

(i)  Commercial  potential  of  the 
tef;hnology  in  the  proposed  venture. 

(ii)  Potential  to  improve  U.S.  and 
Israeli  economic  growth  and  the 
productivity  of  a  broad  spectrum  of 
industrial  sectors  or  businesses  within 
an  economically  important  single  se<  tor. 

(iii)  Timeliness  of^proposal  (i.e.  the 
project  results  will  not  occur  too  late  to 
be  competitively  useful  in  the 
marketplace). 

(3)  Commercialization  Plans  for  the 
Project  (20  percent). 

(i)  Evidence  that  the  participants  will 
pursue  commercial  application  of  the 
technology  including  production  and 
di.stribulion  plans. 

(ii)  Project  plan  adequately  addn-s.M's 
.technology  transfer  and  ownership 
requirements  to  assure  prompt  and 
widespread  use  and  protection  of  re'^ults 
by  participants  and,  as  appropriate, 
others; 

(4)  Qualifications  of  the  Proposing 
Organization(s)  (15  percent). 

(i)  Quality  and  appropriateness  of 
proposer's  commercial  and  managerial 
staffing,  facilities,  equipment,  and  other 
resources  to  accomplish  the  proposed 
program  objet.fives. 

(ii)  Quality  and  appropriateness  of  the 
technical  staff  to  carry  out  the  proposed 
work  program  and  to  identify  and 
overcome  technical  barriers  to  meetin.i> 
project  objectives. 

(iii)  For  proposals  involving 
laboratory  prototype  development, 
evidence  of  availability  of  adequate 
design  and  manufacturing  tools 
appropriate  to  the  protot\'pe. 

(5)  Proposer's  Level  of  Commitniint 
and  Organizational  Structure  (15 
percent). 

(i)  Appropriateness  of  the  structure  of 
the  proposed  organization  in  terms  nf 
composition  of  participants  (i.e.  verlif.nl 
and/or  horizontal  integration)  and 
existing  relationships  among  the  par;i>s. 
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(ii)  Lrv^  of  commitment  of  f>roposefs 
as  demonstrated  by  oontributian  of 
personnel,  equipment,  farilitie&.  and 
matching  fuinls. 

(iii)  Appropriate  participation  by  U.S. 
small  businesses. 

(iv)  Evidence  of  a  strong  {xjmraitment 
by  applicants  to  complete  and.  if 
appropriate,  provide  support  for 
continuation  of  the  program  beyond  the 
period  of  funding. 

Selection  Procedures 

The  selection  process  for  awards  is  a 
multi-step  process  based  on  the  criteria 
listed  above. 

•  In  the  first  step,  called  the 
■preliminary  screening," 

representatives  from  both  governments 
will  review  the  applications  and  will 
eliminate  those  that  do  not  mee4  the 
threshold  Eligibility  Requirements  listed 
iibove.  Further  disqualifications  will  he 
made  if  the  application  is  deemed  to 
have  serious  deficiencies  in  the 
technical  and/or  business  plaxv,  if  the 
application  docs  not  {all  within  the 
overall  5)cope  ot  the  Program,  or  if  the 
appli<'.ation  is  more  appropriately 
Funded  by  other  U.S.  or  Israeli 
government-funded  research  and 
development  efforts. 

•  In  the  second  step,  referred  to  as  the 
technical  and  business  review," 

applications  are  evaluated  under  the 
pr««ding  Evaluation  Criteria. 
Applttations  are  rated  as  "not 
recommended  "  or  "recommended." 
AppHcations  must  have  high  scientific 
and  technical  merit  to  be  recommended. 
Only  those  applications  rated  as 
"recommended"  are  considered  hirther. 
Such  applications  are  refE?rred  to  as 
"semifinalisLs."  If  a  majority  of  either 
coimtry's  representatives  rate  an 
application  as  "not  recommended."  that 
application  will  be  disqualified. 

•  In  the  third  step,  referred  to  as 
selection  of  finalist.s.  '  representatives 

Irom  both  governments  ("the  Joint 
Panel")  will  prepare  a  final  scoring  and 
ranking  of  recommended  semifinalist 
applications,  based  upon  evaluative 
fvilerit.  A  list  of  ranked  finalists  is  then 
submitted  to  each  respedive  nation's 
Selection  Official. 

•  In  tile  final  step,  referred  to  as  the 
si'lwUion  of  awardees,"  the  Selection 

Officials  select  fui>ding  recipients  from 
among  the  finali.sts.  ba.setl  upon  the  rank 
order  of  the  applications  on  the  ba.sis  of 
all  Evaluation  Criteria  (see  above), 
assuring  appropriate  distribution  of 
funds  among  technologies,  activities 
and  recipients,  the  availability  of  funds, 
and  upon  a  determination  as  to  the 
responsibility  of  the  applicant.  The 
decision  ol  tbi  Selection  Officials  i.< 


final.  ApfvUtjmts  not  ciiosen  will  be 
notified. 

•  In  the  event  that «  U.S.-Israeli  (oint 
venture  is  ranked  as  a  finalist,  but  is 
determined  to  contain  weaknesses  in  its 
structure  or  cohesiveness  that  may 
substantially  lessen  the  likelihood  of  the 
proposed  project's  success,  the 
applicant  may  be  informed  of  the 
deficiencies  and  negotiations  may  be 
entered  into  with  the  applicant  in  an 
effort  to  remedy  the  deficiencies.  If 
appropriate,  funding  up  to  10%  of  the 
amount  originally  requested  by  the 
applicant  but  no  more  than  S100,000, 
may  be  awarded  by  the  Program  to  the 
applicant  to  conduct  a  feasibility  study 
If  the  Program  d»termines  within  six 
months  that  the  orgaaizational 
d«C<:i«ncies  have  been  corrected,  the 
Program  may  award  over  the  life  of  the 
project  the  remaining  funds  reqi>ested 
by  that  applicant  to  that  applicant. 

•  The  Program  reserves  the  right  to 
negotiate  with  applicants  selected  to 
receive  awards  over  the  cost  ar>d  scope 
of  the  proposed  project,  e.g..  to  add  or 
delete  a  task  in  order  to  improve  the 
probability  of  sikx»ss. 

Funding  Logistics 

Funding  will  be  made  directly  to  the 
U.S.-based  firm(s)  that  is/are  party  to  the 
U.S.-Israeli  joint  venture. 

Rights  to  Inventions 

Tlte  provisions  of  the  Bayh-Ek)le  Act 
(.15  U.S.C.  201.  et  seq..  concerning 
patent  rights  in  inventions  made  with 
Federal  assistance)  and  the  Government 
Patent  Policy  set  forth  in  President 
Reagan's  memorandum  to  the  heads  of 
Executive  Departments  and  Agencies, 
dated  February  18,  1983,  shall  apply  to 
all  Federally-funded  research  and 
development  activities  performed  under 
this  Program. 

Otfaer  Reqnireiaeato 

(1)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

(2)  Past  Performance — Un.satisfactory 
performance  under  prior  Federal  awards 
may  resuh  in  an  application  not  being 
considered  for  funding. 

(.1)  Preaward  Activities — if  ap{)licanls 
incur  any  costs  prior  to  an  award  being 
made  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  b\'  the  U.S. 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  the  Etepartment 
of  Commerce  to  cover  prenward  costs. 


(4)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  fur»ding  under  the  Program,  there  is 
no  obligation  to  provide  any  additional 
future  funding  in  (»ruiection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  ot 
the  awarding  entities.  An  anruial  review 
of  each  award  will  be  conducted  to 
determine  the  worthiness  of  continued 
or  additional  future  funding. 

(5)  Delinquent  Federal  Debts — ^No 
award  of  Federal  funds  shall  be  made  to 
on  applicant  who  has  an  out.standing 
delir>quent  Federal  debt  until  either: 

i.  The  delinquent  account  is  paid  in 
full. 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  lea.st  one  paj-ment  is 
received,  or 

iii.  Other  arrangements  satisfactorj-  to 
the  Department  of  Commerce  are  made. 

(6)  Name  Check  Review.  All 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
a.ssociated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

(7)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debannent, 
Suspension  and  Other  Re.sponsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.  "  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  10.5) 
are  subject  to  15  CFR  part  26 
"Nonprocurement  Debarment  and 
Suspension"  and  iiw  related  section  ol 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace.  Funding 
recipients  (as  defined  at  15  CFR  part  26. 
section  605)  are  subject  to  15  CFR  part 
26.  subpart  F,  "Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  setiion  of  the 
certification  form  prescribed  above 
applies: 

iii.  Anti -Lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  .i  I 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
t ra Inactions. "  and  the  lotihying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 


contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  or  component  entity  thereof 
that  has  paid  or  will  pay  for  lobbying 
using  any  funds  must  submit  an  SF- 
LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  appendix  B. 

(8)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CI3-512.  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying  " 
and  disclosure  form.  SF-LLL. 
"Disclosure  of  Lobbying  Ac:tivities." 
Form  CEV-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  document. 

(9)  False  Statements.  A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

(10)  Intergovernmental  Review — 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(11)  Purchase  of  American-Made 
Equipment  and  Products — Applicants 
are  hereby  notified  that  they  will  be 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  Program  in 
accordance  with  Congressional  intent  as 
.set  forth  in  the  resolution  contained  in 
Public  Law  103-317,  sections  607(a)- 
(b). 

Dated:  March  27. 1995. 
Mary  Lowe  Good, 

( 'ndcr  Secretary  ofCommerrp  for  Tt'cbnnlogv. 

Department  of  Commerce. 

IFR  Doc  95-7800  Filed  3-29-95:  B:45  am) 

BILLING  CODE  3S10-1»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  the  Army 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  Hamilton  Army 
Airfield,  California 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  and 
the  President's  Council  on 
Environmental  Quality,  the  Army  has 
prepared  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  disposal  of  certain 
excess  property  at  Hamilton  Army 
Airfield,  California.  The  DEIS  also 
analyzes  impacts  on  a  range  of  potential 
reuse  alternatives. 

Copies  of  the  DEIS  have  been 
forwarded  to  various  Federal,  state,  and 
local  agencies,  and  certain  other 
interested  organizations  and 
individuals. 

DATES:  Written  public  comments  and 
suggestions  received  within  45  days  of 
this  Notice  of  Availability  will  be 
considered  in  preparing  the  Final 
Environmental  Impact  Statement  and  in 
preparing  a  Record  of  Decision  for  the 
Army  action. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  or  calling  Mr. 
Robert  Koenigs.  Sacramento  District, 
U.S.  Army  Corps  of  Engineers.  1325  J 
Street.  13th  Floor.  Sacramento,  CA 
95814-2922  or  by  calling  (916)  557- 
6712.  Mr.  Koenigs  may  also  be  reached 
by  fax  at  (916)  557-7876.  Questions 
about  the  DEIS  and  written  comments 
may  be  sent  to  the  same  address 

Dated  27.  1995. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  OASA  (IL&-E). 

IFR  Doc.  95-7850  Filed  3-29-95;  8:45  am) 

BILLING  COt>E  3710-08-M 


Department  of  the  Army 
Corps  of  Engineers 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Coos  Bay-North  Bend 
Water  Supply  Project,  Coos  County, 
Oregon 

• 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Portland  District,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  propo.sed  action  is  the 
Issuance  of  a  Department  of  the  Army 


permit  under  Section  404  of  the  Clean 
Water  Act  of  1977,  as  amended,  and 
Section  9  of  thelliver  and  Harbor  Act 
of  1899  for  the  construction  of  a  dam 
and  reservoir  on  Joe  Ney  Creek,  and 
raising  of  an  existing  dam  on  Upper 
Pony  Creek.  Both  projects  would  be 
located  in  Coos  County.  Oregon,  The 
Coos  Bay-North  Bend  Water  Board  is  the 
permit  applicant,  and  is  proposing  this 
action  for  the  purpose  of  increasing  the 
municipal  and  industrial  water  supply 
for  its  service  area. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Portland  District.  P.O.  Box 
2496,  Portland.  Oregon  97208-2946. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Kurkoski,  (503)  326-6094. 
Internet  address:  david_  kurkoski 
©smfplink.npp.usace.  army.mil. 
SUPPLEMENTARY  INFORMATION:  The  Coos 
Bay-North  Bend  Water  Board.  Coos 
County.  Oregon  has  applied  to  the 
Portland  District.  U.S.  Army  Corps  of 
Engineers  for  a  Department  of  the  Army 
Permit  under  section  404  of  the  Clean 
Water  Act  of  1977,  as  amended,  and 
Section  9  of  the  River  and  Harbor  Ai  t 
of  1899.  The  proposed  action  is  to 
construct  a  new  dam  and  reservoir  on 
Joe  Ney  Creek,  and  raise  an  existing  dam 
on  Upper  Pony  Creek  to  increase  the 
storage  capacity  of  the  reservoir.  The 
purpose  of  the  proposed  action  is  to 
increase  municipal  and  industrial  water 
supply  storage  for  the  area  serviced  bv   • 
the  Water  Board. 

Pony  Creek 

The  existing  Upper  Pony  Creek 
Reservoir  was  created  by  a  dam  across 
Pony  Creek  near  the  headwaters  at 
approximately  River  Mile  (RM)  4.5).  The 
dam  was  constructed  in  1951  to  provide 
water  storage  for  the  Water  Board's  • 
.service  area.  The  proposed  expansion 
would  involve  raising  the  existing  4.5- 
foot  earthfill  dam  by  21.5  feet,  to 
increase  reser\oir  storage  capacity  from 
the  existing  2.150  acre-feet  to  6,250 
acre-feet. 

Joe  Ney  Creek 

The  existing  reservoir  on  Joe  Nev 
Creek  was  created  by  a  9-foot=high 
earthen  dam  constructed  in  1947  at  RM 
1.5.  The  Water  board  proposes  to  build 
a  larger  dam  approximately  800  feet 
upstream  of  the  existing  dam.  the  new 
dam,  which  would  be  built  to  an 
evaluation  of  39  feet,  would  provide 
storage  for  2.500  acre-feet. 

Operations 

Both  reservoirs  would  be  operated  by 
the  Water  board  for  municipal  and 
industrial  water  supply.  Water  would  !>e 
pumped  from  Joe  Ney  Reservoir  throii;4h 
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n  pipeline  across  the  nii^  to  tiie  Pony 
Crweic  basin,  discharging  into  a  natural 
rhaiinei  flowing  into  Up|Ks-  Pony  Creek 
Keaerroir.  As  needed,  water  stored  in 
I'pper  Pony  Cxeek  Reservoir  wouiu  he 
rt;le*.sed  into  kmer  Pooy  Creek  where  it 
is  withdrawn  and  treated  at  tlie  wafer 
treatment  plant. 

The  alternatiN-es  to  be  considrred  in 
tt»e  DEIS  area: 
— the  proposed  project 
— de\"ek)<pment  of  other  water  su|»pltes 

to  meet  the  project  objectives 
— no  action. 

The  scoping  process  will  commenire 
ill  March  1995  with  the  issuance  of  a 
scoping  letter.  Federal,  state  and  kx:al 
agencies,  Indian  tribes,  and  interesled 
organizations  and  iiKliWduals  will  be 
asked  to  comment  on  the  significant 
issues  relating  to  the  potential  effects  of 
the  alternatives.  Potentially  significant 
issues  to  be  addressed  in  the  DEIS 
in(iude:  effects  of  the  projecl  on 
u-etlaads,  wildlife  habitat  and 
populations,  and  fisheries. 

A  formal  scoping  meeting  lias  not 
been  scheduled.  The  applicant  has 
scheduled  a  pubUc  meeting  to  l)e  held 
at  7:00  pm.  on  April  5.  1995,  at  tke 
North  Bend  Public  Library,  North  fiend. 
Oregon,  the  purpose  of  the  public 
meeting  is  to  provide  more  information 
on  the  project  and  the  scope  of  studies 
to  be  accomplished  ior  this  DEIS,  to 
assist  interested  parties  in  dev<elo}>ing 
their  scoping  comments. 

The  DEIS  is  scheduled  to  be  made 
available  to  the  public  in  late  1995. 
Kennedi  L.  DenlMX. 
Amn-  FfdemI  Register  Lkiison  Offn^r 
IFK  Dix:.  95-7751  Filed  :i-2«>-95.  fl  45  ami 

BILLING  CODE  37lfr-AR-M 


Corps  of  Engir>eers 

Finding  of  No  Significant  Impact  (FflSI) 
for  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Lower  Santa 
Cruz  River  Flood  Control  Study.  Pinal 
County,  AZ 

AGENCV:  Corps  of  Engiiu'i-rs.  Los 
.Xn^eles  District,  DOD. 

ACTION:  Finding  of  no  significaiil 
impact. 


SUMMAAV:  The  Federal  Register.  Volunu; 
55,  No.  105.  dated  May  31.  1990. 
contained  a  Notice  of  Intent  to  Prepari; 
\  Draft  Environmental  lmpa<  t  Slatemeiit 
for  the  Lower  Santa  Cruz  River  Flood 
Control  Study.  Pinal  County.  AZ.  No 
implementable  flood HX)ntrol  plan  was 
developed,  and  the  study  has  bei-n 
terminated.  No  Draft  FJivironrm;ntal 
Impact  Statement  was  prepiired. 


ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District.  P.O. 
Box  271 1 .  Los  Angete*.  CA  90053-232.5 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Burton.  R94-43.52. 
Kenneth  L.  Denlon, 
Anny  Federal  Regislt^r  Luiiton  Officer 
|FR  D«K    95-77.^10  Filrd  3-29-95.  8:45  ami 

BILLINO  COM  I7T0-KF-M 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Envirorwnental  Impact  Statement 
(DEIS)  (or  the  Proposed  Surface  Coa< 
Mining  Operation  in  Satirte  County, 
Illinois 

AGENCY;  U.S.  Army  Corps  of  Engineers, 
Louisville  District!  DOD. 
ACTION:  Notice  of  latent. 

SUMMARY:  The  proposed  project 
involves  the  surface  mining  of  coal  from 
1.537  acres  of  a  1,9.15  acre  site  located 
1  to  3  miles  west  of  Harrisburg  in  Saline 
County.  Illinois.  The  proposed  surface 
mine  includes  approximately  400  acres 
of  jurisdictional  wetlands.  The  major 
impacts  would  be  the  permanent 
relocation  of  Bankston  Foik, 
construction  of  a  haul  road  to  the  coal 
extraction  areas  using  a  bridge  over 
Bankston  Fork,  construction  of  12.500 
feet  of  levee  along  Bankston  Fork  to 
provide  temporary  f^ood  protection  for 
the  mining  site,  and  surface  mining  coal 
from  1,537  acres. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Louisville  District.  P.O.  Box 
59,  Louisville.  Kentucky  40201-0059 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Turner,  (5(12)  582-6015. 
SUPPLEMENTARY  INFORMATION:  The 
wetland  areas  to  be  impacted  consist  of 
approximately  200  acres  of  palustrine 
forested  wetlands  with  the  remainder 
being  open  water,  scrub/shrub,  and 
emergent  wetland.s.  The  relocation  of 
Bankston  Fork  would  be  accomplished 
by  excavating  291,000  cubic  yards  of 
material.  This  material  would  be 
utilized  in  con.structing  a  temporary 
flood  control  levee.  The  new  stream 
chnniiel  would  be  7.450  feet  long,  450 
feet  longer  than  the  existing  stream 
channel.  After  relocating  the  stream  and 
constrmiion  of  a  bridge,  mining  would 
consist  of  remo\irTg  the  overburdini  in 
150  to  200  foot  wide  open  pits  of 
varying  lengths  using  a  large  dr^line. 
Mining  would  progress  through  ll»e  art«i 
protw:ted  by  the  levee  over  a  period  of 
7  years  conunencing  in  199f». 

Proposed  mitigation  for  the  loss  of 
wHiands  will  consist  of  the  creation  of 
nearly  700  at;res  of  wetlands  on-site  and 


the  restoration  of  same  on  another  'MO* 
acres  both  on-  and  off-site.  Open  water. 
loresJed,  scrub/shrub,  and  eniergenl 
wetlands  are  planned. 

The  Corps  of  Engineers  will  ioitiate  a 
scoping  process  for  the  purpose  of 
determining  the  range  of  issues  to  be 
addressed  in  the  Draft  Environmental 
Impatl  Statement  (DEIS).  A  piihlfc 
scoping  meeting  is  scheduled  for 
Wednesday,  April  26,  1995,  beginning 
at  7:00  p.m.,  in  the  Pruett-Patton 
Building  which  is  located  on  Cluirch 
Street  next  to  and  behind  the  Mitchell- 
Carnegie  Publit;  Library  in  Harrisburg. 
Illinois. 

A  brief  presentation  will  prtuede  the 
request  for  public  comment.  Corps 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  which  should  Ik- 
addres.sed  in  the  preparation  of  the 
DEIS.  It  is  important  that  Federal,  state,  ■ 
and  lo<."al  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  ten  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  prmide 
written  comments  in  addition  to.  or  in 
lieu  of.  oral  comments  at  the  public 
meeting.  To  be  mo.st  helpful,  scoping 
comments  should  clearly  descril* 
specific  issues  or  topics  which  the 
individual  or  agency  believes  the  DELS 
should  address.  Written  statements 
should  be  mailed  to  the  above  address 
not  later  than  May  8,  1995. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer 
IFR  Dor.  95-7752  Filed  3-29-95;  fl:45  anil 

BILLING  COOE  3710-OB-U 


Department  of  tf)e  Navy 

Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Orlando.  FL— Main  Station 

AGENCY:  Department  of  the  Navy.  OCX). 
ACTION:  Notice. 


summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  In-eii 
established  to  plan  the  reuse  of  the 
Naval  Training  Center.  Main  Station. 
Orlando.  FL,  the  surplus  property  that  is 
located  at  that  base  closiire  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 


procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  tNFORMATtON  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy.  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street. 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.R.  Nelson.  Real 
Estate  Division,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
2155  Eagle  Drive,  North  Charleston.  SC 
29419-9010,  telephone  (803)  743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Captain  Harry  Smith,  Base 
Transition  Office,  Naval  Training 
Center,  Orlando,  FL  32813-5005, 
telephone  (407)  646-5301. 
SUPPt.EMENTARY  INFORMATION:  In  1993. 
the  Naval  Training  Center,  Orlando,  FL, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29,  1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103—421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  13, 1994,  the 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  proc^ures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)|B)  of 
Section  2905(b)  of  the  Defense  Base 


Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center,  Main  Station,  Orlando,  FX,  is 
published  in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center,  Orlando,  FL, 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  Commission.  Day  to 
day  operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  of  the 
Commission  is  400  South  Orange 
Avenue,  Orlando,  FL  32801-3302, 
telephone  (407)  246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center,  Main  Station,  Orlando,  FL,  that 
were  declared  surplus  to  the  federal 
government  on  April  29,  1994. 

Land 

Approximately  1,184  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Training  Center,  Main 
Station,  Orlando,  FL. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October,  1998, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  rt^quest. 

— Barracks  (72  stnictures).  Comments: 

Approx.  2.703.400  square  feet. 
— Housing/Housing  Support  (5 

structures).  Comments:  Approx. 

11,290  square  feet. 
— Personnel/Community  Support  (75 

structures).  Comments:  Approx. 

581,000  square  feet. 
— Administration  (22  structures). 

Comments:  Approx.  227,700  square 

feet. 
— Operational  Training/Fuel  (20 

structures).  Comments:  Approx. 

1.113.000  square  feet. 
— Maintenance  (10  structures). 

Comments:  Approx.  66,000  square 

feel. 
—Storage/Medical  (6  structures). 

Comments:  Approx.  114,000  square 

feet. 


Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  Main  Station.  Orlando, 
FL,  shall  submit  to  said  Commission  a 
notice  of  interest,  of  such  governments, 
representatives,  and  parties  in  the  abox-e 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)'of  Section  2905(b).  the 
Commission  shall  assist  interesled 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed     ^ 
under  the  new  .statute,  i.e..  Def.ember 
13,  1994. 

Dated:  February  17, 1995. 
M  .D.  Schetzsle. 

LT./AC.C.  I'SXn.  Alternate  Federvl  Register 
Liaison  Officer. 
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Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  tor 
Closure:  Naval  Training  Center, 
Orlando,  FL — Herndon  Annex 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  lieen 
established  to  plan  the  reuse  of  the 
Naval  Training  Center.  Herndon  Annex, 
Orlando.  FL,  the  surplus  property  that  is 
located  at  that  ba,se  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
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Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane.  Deputy  Division  Director. 
Department  of  the  Navy.  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command.  200  Stovall  Street. 
Alexandria.  VA  22332-2300.  telephone 
(703)  325-0474;  or  E.R.  Nelson  Real 
Estate  Division.  Southern,  Division. 
Naval  Facilities  Engineering  Command. 
2155  Eagle  Drive.  North  Charleston.  SC 
29419-9010.  telephone  (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Captain  Harry  Smith,  Base 
Transition  Office,  Naval  Training 
Center.  Orlando.  FL  32813-5005. 
telephone  (407)  646-5301. 
SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Training  Center,  Orlando,  FL, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Fuhlic  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29,  1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b^  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U  S.C.  11411).  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103—421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  13.  1994,  the 
Naval  Training  Center  Reuse 
Comnii.ssion  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Se(  tion  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 


amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center,  Hemdon  Annex,  Orlando,  FL.  is 
published  in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center,  Orlando.  FL, 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day  to 
day  operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  ofihe 
Commission  is  400  South  Orange 
Avenue.  Orlando,  FL  32801-3302, 
telephone  (407)  246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center,  Herndon  Annex,  Orlando.  FL, 
that  were  declared  surplus  to  the  federal 
government  on  April  29,  1994. 

Land 

Approximately  54  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Training  Center,  Hemdon  Annex, 
Orlando,  FL. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October,  1998, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Warehouse/ Administration  (8 

structures).  Comments:  Approx. 

134,900  square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  Herndon  Annex, 
Orlando,  FL,  shall  submit  to  said 
Commission  a  notice  of  interest,  of  such 
governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 


property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  Section  2905(b).  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
13,  1994. 

Dated:  February  17, 1995. 

M.D.  Schetzsle. 

LT.  JACC.  USSR.  Alternate  Federal  Register 
Liaison  Officer. 
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Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Orlando,  FL— McCoy  Annex 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Training  Center,  McCoy  Annex, 
Orlando,  FL,  the  surplus  property  that  is 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300.  telephone 
(703)  325-0474;  or  E.R.  Nelson,  Real 
Estate  Division,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
2155  Eagle  Drive,  North  Charleston,  SC 
29419-9010,  telephone (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Captain  Harry  Smith,  Base 
Transition  Office,  Naval  Training 
Center,  Orlando,  FL  32813-5005. 
telephone  (407)  646-5301. 


SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Training  Center,  Orlando.  FL. 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29,  1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  whi(.h 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Ad 
(42  use.  11411),  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  lu  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assi.stance 
providers  and  non-federal  public 
agencies.  On  December  13,  1994,  the 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Ba.se  Closure  Community 
Redevelopment  and  Homeless 
A.ssistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Aci  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center.  McCoy  Annex,  Orlando,  FL,  is 
published  in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center.  Orlando,  FL, 
purposes  of  implementing  the 
provisions  of  the  Defense  Ba.se  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Na\al  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day  to 
day  operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Executive  Director.  The  address  of  the 
Commission  is  400  South  Orange 


Avenue,  Orlando.  FL  32801-3302, 
telephone  (407)-246-3093  and  facsimile 
(407) 246-3164. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center,  McCoy  Annex,  Orlando,  FL,  that 
were  declared  surplus  to  the  federal 
government  on  April  29, 1994. 

Land 

Approximately  8.38  acres  of  improved 

and  unimproved  fee  simple  land  at  the 
Naval  Training  Center,  McCoy  Annex, 
Orlando.  FL. 

Buildings 

The  following  is  a  summary  of  the 
farilities  located  on  the  above  described 
land  which  will  al.so  be  available  when 
the  center  closes  in  October.  1998, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Barracks/Support  (6  structures). 

Comments:  Approx.  62,600  square 

feet. 
— Family  Housing/Multiplex  (53 

structures).  Comments:  Approx. 

452,800  square  feet. 
— Medical/Community  Support  (34 

structures).  Comments:  Approx. 

358.350  square  feet. 
— Operational/Administration  (10 

structures).  Comments:  Approx. 

65,200  square  feet. 
— Maintenance/Motor  Pool  (11 

structures).  Comments:  Approx. 

36,000  square  feet. 
— Capehart  Duplex  Housing  (359 

structures).  Comments:  2,500  square 

feet  per  unit  on  average. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  arid 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  IoctI 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  McCoy  Annt-x. 
Orlando,  FL,  shall  submit  to  said 
Commission  a  notice  of  interest,  of  such 
governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)  of  Section  2905(b),  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 


which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  th»' 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  tor 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
13,  1994. 

Datc'.i:  Fi'bruHry  17.  1995. 
M.D.  Schetzsle, 

LT.  JACC.  I  S\n.  Alternate  Fedt^rjl R>'f^isl,'t 
Liaison  Ojficer. 
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Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  L^nd 
at  Military  Installations  Designated  for 
Closure:  Naval  Training  Center, 
Oriando,  FL — Area  C 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  bet!i» 
established  to  plan  the  reuse  of  the 
Naval  Training  Center,  Area  C,  Orlando, 
FL,  the  surplus  property  that  is  located 
at  that  base  closure  site,  and  the  timely 
election  by  the  redevelopment  a.ithority 
to  proceed  under  new  profediirtis  set 
forth  in  the  Base  Closure  Community 
Redevelopment  and  Home.'css 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  F.>hn 
J.  Kane.  Deputy  Division  Direi  lur. 
Department  of  the  Navy,  Real  Lstatc 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  \'.\  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson.  Real 
Estate  Division,  Southern  Division, 
Ndval  Facilities  Engineering  Command. 
2155  Eagle  Drive,  North  Charleston,  .SC 
29419-9010,  telephone  (803)  74.3-04'»4. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  s.ini'.iiy 
facilities,  exact  street  address.  eU,]. 
contact  Captain  Harry  Smith,  Base 
Transition  Office.  Naval  Traming 
Center,  Orlando.  FL  32H13-.5005, 
telephone  (-407)  646-5301. 

SUPPLEMENTARY  INFORMATION:  In  1M93. 
the  Naval  Training  Center.  Orlando.  FL, 
was  designated  for  closure  pursi..nnl  In 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Publii.  l-.w 
101-510.  as  amended.  PursH.-uil  to  this 
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designation,  the  majority  of  the  land  and 
facilities  at  this  installation  were  on 
April  29.  1994.  declared  surplus  to  the 
federal  government  and  availahle  for  use 
hy  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  use.  11411).  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Momeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  a.ssistance 
providers  and  non-federal  public 
agencies.  On  December  13.  1994.  the 
Naval  Training  Center  Reuse 
Commission  submitted  a  timely  request 
to  proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Training 
Center.  Area  C.  Orlando,  PL.  is 
published  in  the  Federal  Register 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center.  Orlando,  FL, 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Orlando  Naval  Training 
Center  Reuse  Commission.  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day  to 
day  operations  of  the  Commission  are 
handled  by  Mr.  Herb  Smetheram, 
Extscutive  Director.  The  address  of  the 
Commission  is  400  South  Orange 
Avenue,  Orlando,  FL  32801-3302, 
telephone  (407)  246-3093  and  facsimile 
(407) 246-3164. 


Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilitias  at  the  Naval  Training 
Center.  Area  C,  Orlando,  FT,  that  were 
de<;lared  surplus  to  the  federal 
government  on  April  29.  1994. 

Land 

Approximately  45  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Training  Center,  Area  C,  Orlando. 
FL. 

Buildings 

The  following  is  a  summary  of  the 
tacilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  center  closes  in  October.  1998. 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 

— Administration/Support  (3 
structures).  Comments:  Approx. 
58.000  square  feet. 

— Warehouse/Storage  (18  structures). 
Comments:  Approx.  138,000  square 
feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Se<;tion 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center,  Area  C,  Orlando,  FL. 
shall  submit  to  said  Commission  a 
notice  of  interest,  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)  of  Section  2905(b),  the 
Commission  shall  assist  interested 
parties  in  evaluating  the  surplus 
property  for  the  intended  use  and 
publish  in  a  newspaper  of  general 
circulation  in  Orlando  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e..  December 
13,  1994. 


Dntpd:  Fobmarv  21,  1995. 
M.D.  Schetzsle. 

LT.  lAGC.  USNn.  Alternate  Fedpml  Renister 
Liaison  Officer. 
IFR  Doc.  95-7824  Filed  3-29-95;  8:45  ami 

BILLING  CODE  38tO-FF-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Education  of  Migratory  Children 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  criteria  for  FY 
1995  consortium  incentive  grants  under 
part  C  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  establishes  final 
criteria  for  awarding  fiscal  year  (FY) 
1995  Migrant  Education  Program  (MEP) 
consortium  incentive  grants  under 
section  1308(d)  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended  by  the 
Improving  America's  Schools  Act 
(lASA),  to  State  educational  agencies 
(SEAs)  with  approved  consortium 
arrangements. 

EFFECTIVE  DATE:  This  notice  takes  effef;t 
on  May  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  English,  Office  of  Migrant 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue 
S\V.,  Portals  Building,  Room  4100, 
Washington.  DC  20202-6135. 
Telephone:  (202)  260-1394.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday 

SUPPLEMENTARY  INFORMATION: 

Background 

The  MEP,  authorized  in  Title  I.  Part 
C  of  the  ESEA,  is  a  State-operated, 
formula  grant  program  under  which 
SEAs  receive  funds  to  improve  the 
academic  achievement  and  welfare  of 
migratory  children  who  reside  in  their 
States.  Consistent  with  the  emphasis 
that  the  reauthorized  ESEA  places  upon 
removing  barriers  to  coordination  and 
integration  of  programs  that  ser\'e 
migratory  children,  sections  1303(d)  and 
1308(d)  of  the  ESEA  encourage  SEAs  to 
consider  whether  consortium 
arrangements  with  other  States  or 
appropriate  entities  would  result  in  a 
more  effective  and  efficient  delivery  of 
MEP  services. 


In  this  regard,  section  1303(d)  directs 
the  Secretary  to  consult  with  SEAs 
whose  MEP  allocations  in  any  year  will 
be  $1  million  or  less  about  the 
desirability  of  forming  consortia.  This 
.section  also  directs  the  Secretary  to 
approve  any  SEA's  consortium  proposal 
that  (1)  reduces  MEP  administrative 
costs  or  program  function  costs,  and  (2) 
increases  the  amount  of  MEP  funds 
available  for  dired  services  to  migratory 
children  that  add  substantially  to  the 
educational  attainment  or  welfare  of 
those  children.  While  an  SEA  may  form 
a  consortium  arrangement  with  any 
appropriate  entity,  in  light  of  the  strong 
interstate  emphases  in  the  MEP  the 
Secretary  anticipates  that  SEAs  will 
consider  the  benefits  of  forming 
consortium  arrangements  on  a  multi- 
Slate  basis.  The  Secretary  also 
anticipates  that  SEAs  will  want  to  plan 
their  consortium  activities  to  be 
implemented  on  a  multiyear  basis.  The 
Department  already  has  begun 
discussions  with  SEA  officials  about  the 
circumstances  in  which  consortium 
arrangements  might  enhance  their 
programs  for  migratory  children. 

To  encourage  SEAs  to  form 
consortium  arrangements  that  meet  the 
requirements  of  section  1303(d),  section 
1308(d)  of  the  ESEA  directs  the 
Secretary  to  reserve  up  to  $1.5  million 
of  the  funds  appropriated  for  the  MEP 
for  competitive  incentive  awards  to 
SEAs  with  consortium  arrangements 
approved  by  the  Secretary.  Section 
1308(d)  also  limits  the  size  of  each  grant 
to  no  more  than  $250,000,  and  provides 
that  not  fewer  than  10  grants  shall  be 
made  to  eligible  SEAs  with  approved 
consortium  arrangements  whose  MEP 
formula  grant  allocations  are  less  than 
$1  million.  While  the  provision  offers 
all  SEAs  an  incentive  to  participate  in 
consortium  arrangements,  it  was 
enacted  particularly  to  benefit  those 
SEAs  that,  because  of  the  small  size  of 
their  MEP  allocations,  may  have 
particular  difficulty  in  both 
administering  the  MEP  and  providing 
an  adequate  level  of  direct  services  to 
migratory  children. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rulemaking  documents. 
However,  in  accordance  with  section 
437(d)(1)  of  the  General  Education 
Provisions  Act,  the  Assistant  Secretary 
has  determined  that,  in  order  that  SEAs 
may  use  the  incentive  grant  funds  as 
quickly  as  possible  to  promote  their 
programs  of  direct  services  for  migratory 


children  under  the  MEP  formula-grant 
program,  it  is  desirable  to  waive  public 
comment  for  the  first  year  of 
implementation  of  this  new 
discretionary  grant.  This  waiver  will 
apply  only  to  the  criteria  and  process 
included  in  this  notice  for  awarding  FY 
1995  consortium  incentive  grants.  Any 
criteria  and  procedures  that  the 
Department  establishes  for  the  award  of 
consortium  incentive  grants  in  future 
years  will  be  based  on  experiences  with 
this  FY  1995  award  process,  and  will  be 
published  in  proposed  form  in  the 
Federal  Register  with  an  opportunity 
for  interested  parties  to  comment. 

Eligibility  for  Consortium  Incentive 
Grants 

The  criteria  and  procedures 
announced  in  this  notice  govern  only 
the  award  of  consortium  incentive 
grants  for  FY  1995.  These  criteria  and 
procedures  reflect  consideration  of 
comments  on  a  preliminary  proposal 
discussed  with  State  MEP  Directors  in  a 
meeting  in  McAllen,  Texas  on  January 
26-27.  1995.  The  Secretary  will  reserve 
$1.5  million  to  implement  this 
consortium  incentive  grant  program  in 
FY  1995.  Only  SEAs  with  approved 
consortium  arrangements  will  be 
eligible  for  incentive  grants.  Consistent 
with  section  1303(d),  a  consortium 
arrangement  will  be  approved  if  it  (1) 
reduces  the  overall  amount  of  MEP 
administrative  or  program  function 
costs  across  the  participating  SEAs  from 
the  amount  that  would  be  incurred  in 
the  absence  of  the  consortium,  and  (2) 
makes  more  funds  available,  overall 
across  the  participating  SEAs,  for  direct 
educational  or  support  services  to 
migratory  children  so  as  to  add 
substantially  to  their  welfare  or 
educational  attainment  than  would  have 
been  available  in  the  absence  of  the 
consortium. 

For  purposes  of  section  1303(d), 
"administrative  or  program  function 
costs"  include  all  costs  that  an  SEA  or 
its  local  operating  agencies  pay  from 
MEP  funds  to  support  MEP  aciivities 
other  than  direct  educational  or  support 
services  for  migratory  children. 
Administrative  and  program  function 
costs  would  include  the  costs  of  general 
program  administration  paid  from  funds 
reserved  under  section  1603(c)  of  ESEA, 
as  well  as  the  costs  of  other,  program- 
specific  administrative  activities,  such 
as  identification  and  recruitment, 
interstate,  intrastate,  and  interagency 
coordination,  and  parent  advisory 
councils.  The  term  "direct  educational 
or  support  services"  means  any 
instructional  or  support  activities 
provided  directly  to  migratory  children, 
as  well  as  training  of  instructional  or 


support  staff  who  provide  instructional 
or  support  services  directly  to  migratorv 
children.  For  purposes  of  section 
1303(d),  the  term  "other  appropriate 
entity"  can  mean  any  public  or  private 
agency  or  organization. 

A  single  SEA  may  be  part  of  more 
than  one  consortium  arrangement. 
However,  consistent  with  sedion 
1303(d)  of  the  ESEA,  each  consortium 
arrangement  that  the  Secretary  approves 
must  separately  decrease  the  total 
amount  of  MEP  administrative  or 
program  function  costs  across  the 
participating  SEAs  and,  conversely, 
increase  the  total  amount  of  MEP  funds 
that  are  made  available  for  diret;t 
services  to  migratory  children  across  the 
participating  SEAs.  SEAs  will  submit 
the  information  that  the  Department 
needs  to  review  and  approve  the  SEA's 
consortium  arrangement,  and  determine 
the  size  of  the  SEA's  consortium 
incentive  grant,  through  the  FY  1995 
MEP  application  or  in  conjunction  with 
the  optional  consolidated  State  plan 
under  section  14302  of  the  ESEA. 

Amount  ofan  SEA's  Incentive  Grants 

Each  SEA  with  one  or  more 
consortium  arrangements  that  the 
Secretary  determines  meet  the  criteria  in 
section  i303(d)  of  the  ESEA,  and  whose 
consortium  arrangements  increase  the 
amount  of  MEP  funds  available  for 
direct  .ser\'ices  to  migratory  children  in 
its  State,  will  receive  one  incentive 
award.  In  determining  the  size  ofan 
SEAs  award,  the  Secretary  will  rank 
SEAs  seeking  incentive  grants  on  the 
basis  of  the  total  percentage  increase  in 
MEP  funds  that  the  SEA  will  make 
available  for  direct  services  to  migratorv 
children  in  its  State  as  a  result  of  the 
SEA's  participation  in  the  consortium 
arrangements,  as  compared  to  the  level 
of  direct  services  that  would  be  made 
availahle  to  migratory  children  in  the 
State  in  the  absence  of  the  consortia. 

Example  I:  SEA  A  has  one  consortium 
arrangement  that  increases  the  amount 
of  funds  available  for  direct  services  in 
State  A  by  10  p>ercent,  while  SEA  B  has 
two  consortium  arrangements  that 
increase  the  total  amount  of  funds 
available  for  direct  ser\'ices  in  State  B  by 
8  percent.  State  A  would  be  ranked 
higher  than  State  B  even  if  SEA  B's 
consortium  arrangements  permit  more 
total  funds  to  be  used  for  direct  services. 
Example  11:  SEA  C  and  SEA  D 
participate  together  in  one  consortium 
and  this  consortium  is  the  only  one  in 
which  each  SEA  participates.  If  the 
amount  available  for  direct  services 
increases  in  total  across  the  two  States 
due  to  participation  in  the  consortium, 
but  the  amount  available  for  direcl 
services  in  State  C  does  not  increase,  thi 
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consortium  »n»npem<n^t  will  Ix; 
approv<ed.  but  only  State  D.  and  not 
State  C.  will  receive  an  increntive  jjrant 

From  the  information  that  an  SEA 
submits,  the  Department  will  calculate, 
tor  each  State,  the  total  pwcenta^t* 
increase  in  MEP  hiixls  availabie  for 
dire«:t  services  as  a  nesuh  of  all  the 
approved  con.sortium  arran^emfnits  in 
which  an  applicant  SEA  participates. 
The  Department  will  then  rank  these 
percentages  in  descending  order  and 
divide  the  distribution  into  thirds  (that 
is.  by  terriles).  Each  SEA  ranked  in  the 
highest  third  of  the  distribution  will 
receive  an  incentive  grant  that  is  three- 
times  the  sire  of  the  grant  received  by 
each  SEA  ranked  in  the  lowest  third, 
while  each  SEA  ranked  in  the  middle 
third  will  receive  an  incentive  grant  that 
is  twice  the  sire  of  that  provided  to  each 
SEA  ranked  in  the  lowest  third.  Within 
each  third,  grant  awards  will  he  of  equal 
size,  except  that  adjustments  will  be 
made  so  that  no  consortium  in<-.entive 
>jrant  will  be  greater  than  $250,000  or 
too  percent  of  the  amount  of  funds 
awarded  to  the  SEA  under  its  fonnula 
grant  allocation,  whichever  is  less. 

An  SEA  may  use  incentive  grant 
funds  awarded  under  section  13()B(d)  of 
the  ESEA  only  to  provide  dire<i  services 
to  migratory  children.  These  funds  are 
in  addition  to.  and  not  rn  place  of.  the 
funds  awarded  under  the  MEP  formula 
grant. 

The  Secretary  implements  sedion 
1.108(d)  in  this  way  in  order  to  (1) 
reward  all  SEAs  whose  participation  in 
consortium  arrangements  increases 
direct  services  to  migratory  children  in 
their  State.  (2)  provide  larger  awards  to 
those  SEAs  whose  consortium 
arrangements  most  enhance  their 
capacity  to  deliver  direct  services,  and 
11)  ensure  that  FY  1995  funds  under  this 
program  are  available  to  SEAs  as  soon 
>is  possible. 

because  of  the  criteria  and  procedures 
annoimced  in  this  notice  for  awarding 
FY  1995  consortium  incentive  grants, 
the  regulations  and  selection  criteria 
ix)ntained  in  34  CFR  Part  205  (Migrant 
Education  Coordination  Program)  do  not 
.ipply  to  this  competition. 

Applicability  of  the  Education 
Department  (ienerai  Administrative 
Regulations  (ElXiAR) 

In  view  of  the  process  that  the 
Department  will  use  to  obtain 
ifiiomiation  on  proposed  SEA 
consortium  arrangements,  and  the 
criteria  it  will  use  to  determine,  by 
fonnula.  the  amount  of  consortium 
incentive  grant  that  e8<:h  applicant  SEA 
will  receive,  the  regulations  in  34  €FR 
Part  75  (Direct  Grant  Programs)  of  the 
Education  Department  General 


Administrative  Regulations  (EDGAR)  do 
not  apply.  Instead,  the  incentive  grant 
program  is  being  administered,  like  the 
MEP  itself,  under  the  provisions  of  34 
CFR  Parts  76.  77.  80.  81.  85.  and  86  of 
EUGAR. 

(Pn>gram  Authority:  20  ILS.C  639a(d). 

fi;t98((l)) 

(Catalog  of  Federal  OoniesUt.  Astiiiitanu- 
Niimtwr  84.011.  Migratory  Education  Basic 
.StatP  Formula  Grant  Pnigram) 

DutedMarrhlO,  1995. 
Thomas  W.  Payzant. 
Assiglanl  SecreHiry  for  Eltnwnt^n  and 
Secnn  dary  Educatmm . 
IFK  Dtx:  9.S-7826  Filed  3-2»-95;  8:45  anil 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Nott(%  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  66  Stat.  770).  notice  is 
hereby  given  of  the  following  Advisor>- 
Corninittee  meeting: 

Namtf:  EnvironmentHl  Management 
Advisory  Board. 

Dote  and  Timrs:  Monday,  April  17,  1995 
fnirn  4:30  a.m.  to 6 JO  p.m.:  Tuesday.  April 
18.  1995  from  8:36  a.m.  to  5:30  p  m^ 

Place:  Willard  lnter-<x>ntinentel 
VViishingtun.  14U1  Heooiiylvania  Avenue. 
N.W  ,  Waahington,  O.C  20004.  (202)628- 
9100 

For  Further  Information  Contact:  lames  T. 
Melillo.  Executive  Secretary,  Environmental 
Management  Advisory  Board,  EM-5,  lt)00 
Independence  Avenue,  S.W.,  Washington. 
DC  20585.1202)  586-4400.  The  Internet 
€i(i(iress  is:  James. Melillo@em.doe^<ov 

Stipfjiemenlary  Information:  Purp<»se  of  the 
Board.  The  purpose  of  the  Board  is  to  provide 
the  Assistant  Jiecretary  for  Environn»errtijl 
Management  (£M)  with  advice  and 
recommendations  on  issues  confronting  the 
Environmental  Management  program  and  the 
Programmatic  Environmental  Management 
Impact  Statement,  from  the  perspectives  of 
affected  groups  and  State  and  local 
Governments.  The  Board  will  help  to 
impmve  the  Environmental  Management 
rrogram  by  assisting  in  the  process  of 
se<:uring  conseasus  recommendations,  and 
providing  the  Department  s  numerous 
publics  with  opportiuiities  to  express  their 
opinions  regarding  the  Environmental 
Management  Program. 

Teatative  Af^eada 

Monday.  April  77.  7995 

4:30  p.m.    Co-chairs  Open  the  Meeting 
Presentation  on  Envininmental 
Managetnent  Budget  Challenges  ft 


Strategies — Assistant  Secretary  for 
Environmental  Management 
6:30  p.m.    Meeting  Adjourns 

Tunsduy.  .\pril  78.  79.9."; 

8:30  a.m.     Co-chairs  Resume  the  Mt^eting 
Overview  of  Major  Budget  l.ssues 

Confronting  the  Environmental 

Manijgement  Program  Offices — Program 

Deputy  Assistant  SJecretaries 
10:30  a.m.    Breakout  Sessions  on  Major 

Budget  issues  Confronting  Field  OfTiors 

and  Headquarters 
12:00  p. m      Lunch 
1:00  p. m     Board  Business 
1:15  p. m     Reports  from  Breakout  Sessions 
2:30  p.m.     Board  (ximmittee  Reports 
4:30  p.m      BEMR/TOS^FCA  Integrate.! 

Message  Presentation 
5:00  p.m      Public  Commpnt  Session 
5:30  p.m.     Meeting  Adjourns 

A  final  tigenda  will  be  available  at  the 
meeting 

Public  Participation:  TTie  meeting  is  o|m;ii 
to  the  public.  Written  statements  may  be  filwl 
with  the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  James  T.  Mclillo  at  the 
address  or  telephone  number  listed  above 
Individuals  wishing  to  orally  address  the 
Board  during  the  public  comment  sessimi 
should  call  (BOO)  862-8860  and  leave  a 
message.  Individuals  may  also  register  on 
April  17,  1995  at  the  meeting  site.  Every 
effort  will  be  made  to  hear  all  those  wishing 
to  speak  to  the  Board,  on  a  first  come,  first 
serve  basis.  Those  who  call  in  and  reser\'e 
time  will  be  given  the  opportunity  to  speak 
first.  The  Board  Co-chairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts  and  Minutes:  A  meetirtg 
transcript  and  minirtes  will  be  available  for 
public  review  and  copying  at  the  Freedom  of 
Information  Put>l>c  Reading  Room.  lE-190. 
Forrcstal  Buiiding.  1000  Independence 
Avenue,  S.W.,  Washington,  DC  20585 
t)Ptwoen  9KX)  a.m.  and  4:00  p.m..  Monday 
thntugh  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC  on  March  27. 
1995. 

Rachel  Murphy  Sanoel. 
Acting  Deputy  Advisory  Commrttfc. 
Management  Officer. 
(FR  Doc.  95-78S2  Filed  3-29-95;  8:45  am] 
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Energy  Information  Adntinlstration 

American  Statistical  Association 
Committee  on  Energy  Statfsbcs 

AGENCY:  U.  S.  Department  of  Energy 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  PuTSuarrt  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Puh.  L.  92-463.  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 

Same:  American  Statistical  Association's 
(xjmmittee  on  Energy  Statistics,  a  utilized 
Federal  Ad\nsf>rv  D)mmittee. 


Dates  and  Times:  Thursday.  April  20.  9:00 
am-4:15  pm;  Friday.  April  21.  9:00  am-12:00 
pm. 

Place:  Holiday  Inn-Capitol,  550  C  Street, 
S.W..  Washington.  DC. 

Contact:  Ms.  Renee  Miller.  EIA  Committee 
Liaison.  U.S.  Department  of  Energy.  Energy 
Information  Administration,  EI-72. 
Washington,  DC  20585,  Telephone:  (202) 
254-5507 

Supplementary  Information: 

Purpose  of  the  Committee:To  advise  the 
Department  of  Energy,  Energy  Information 
Administration  (EIA),  on  EIA  technical 
statistical  issues  and  to  enable  the  EIA  to 
benefit  from  the  Committee's  expertise 
concerning  other  energy  statistical  matters. 

Tentative  Agenda 

Thursday.  April  20.  1995 

A  Opening  Remarks 
B.  Major  Topics 

1.  Effects  of  Structural  Changes  in  Industry 

2.  How  the  NEMS  Transportation  Module 
Operates 

3.  Reconciliation  of  AEO  and  STEO 
Forecasts  (Public  Comment) 

Friday.  April  21.  J  995 

4.  Review  of  RE(^  Survey  Design 

5.  Estimates  of  State  Level  Natural  Gas 
Consumption 

6.  Results  and  Overall  Plans  for  Customer 
Surveys  (Public  Comment) 

Q  Topics  for  Future  Meetings 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee   • 
either  t)efore  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Ms.  Renee 
Miller.  EIA  Committee  Liaison,  at  the  address 
or  telephone  number  listed  above  or  Mrs. 
Antoinette  Martin  at  (202)  254-5409. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room. 
(Room  lE-290).  lOOO  Independence  Avenue. 
SW.  Washington,  DC  20585.  (202)  586-6025. 
between  the  hours  of  9:00  am.  and  4:00  p.m.. 
Monday  through  Friday. 

Issued  at  Washington.  DC  on  March  27, 
1995. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee. 
Management  Officer 
|FR  Doc.  95-7853  Filed  3-29-95;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-724-000,  et  al.] 

lowa-lllinols  Gas  &  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  23. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commi.ssion: 


1.  Iowa-Illinois  Gas  and  Electric 
Company 

[Docket  No.  ER95-724-0001 

Take  notice  that  on  March  10,  1995. 
Iowa-Illinois  Gas  and  Electric  Company 
(Iowa-Illinois),  206  East  Second  Street, 
P.O.  Box  4350,  Davenport,  Iowa  52808, 
tendered  for  filing  pursuant  to  §  35.12  of 
the  Regulations  under  the  Federal 
Power  Act  an  initial  rate  schedule 
consisting  of  a  Transmission  Service 
Agreement  dated  as  of  December  16, 
1994  between  Iowa-Illinois  and  Louis 
Dreyfus  Electric  Power  Inc.  (Dreyfus). 

Iowa-Illinois  states  that  the  terms  and 
conditions  of  this  Agreement  are 
identical  in  all  respects  to  Iowa-Illinois 
Transmission  Service  Agreements  with 
other  power  marketers  which  have  been 
accepted  for  filing  by  the  Commission  in 
Docket  Nos.  ER95-334-O00,  ER95-426- 
000.  and  ER95-541-000.  lovva-Illinois 
further  states  that  under  the  Agreement 
it  will  provide  non-firm  transmission 
service  to  Dreyfus  on  a  monthly, 
weekly,  daily  or  hourly  basis  to  transmit 
power  and  associated  energy  from 
certain  defined  points  to  other  defined 
points  on  Iowa-Illinois'  interconnected 
electric  system.  Service  will  be  provided 
upon  request  by  Dreyfus  on  an  as 
available  basis  as  determined  by  Iowa- 
Illinois. 

Iowa-Illinois  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  in  order  to  permit  the 
Agreement  to  become  effective  on  or 
before  April  18,  1995. 

Copies  of  the  filing  were  served  upon 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  Dreyfus. 

Comment  date:  April  7,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louisiana  Public  Service  Commission 
vs.  Entergy  Services,  Inc. 

IDocket  No.  EL95-33-O00I 

Take  notice  that  on  March  15,  1995, 
the  Louisiana  Public  Service 
Commission  filed  a  complaint  under 
§§  205  and  206  of  the  Federal  Power 
Act,  16  U.S.C.  §§824d  and  824e  against 
Entergy  Services,  Inc.,  as  the 
representative  of  Entergy  Corporation 
and  its  operating  companies,  Louisiana 
Power  &  Light  Co.  (LP&L),  Arkansas 
Power  &  Light  Co.  (AP&L).  Mississippi 
Power  &  Light  Co.  (MP&L),  and  New 
Orleans  Public  Service,  Inc.  (NOPSI). 
The  complaint  seeks  a  revision  of  the 
Entergy  System  Agreement  based  upon 
allegations  that  the  terms  of  that 
agreement,  under  current 
circumstances,  are  unjust  and 
unreasonable.  Specifically,  the 
complaint  alleges  that  the  absence  of 
any  provision  in  the  System  Agreement 


excluding  curtailable  load  from  the 
determination  of  a  company's  load 
responsibility  under  the  System 
Agreement  results  in  an  unjust  and 
unreasonable  cost  allocation  to 
companies  that  do  not  cause  these  costs 
to  be  incurred,  and  results  in  cross- 
subsidation  among  the  companies. 
Additionally,  it  is  alleged  that  the 
absence  of  any  provision  in  MSS-3  for 
allocating  marginal  energy  costs  to 
customers  that  purchase  energy  under 
Entergy's  "real  time  pricing"  rate 
schedules  at  the  retail  level 
discriminates  against  a  company  that 
offers  real  time  pricing. 

Comment  date:  April  24,  1995.  in 
accordance  with  Standard  Paragraph  F, 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

IDocket  No.  ER95-725-0001 

Take  notice  that  on  March  10. 1995, 
New  England  Power  Company,  tendered 
for  filing  a  transmission  contract  for 
service  to  the  Massachusetts  Municipal 
Wholesale  Electric  Company. 

Comment  date:  April  7.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

(Docket  Nos.  ER95-267-002  and  EL95-2.">- 
002] 

Take  notice  that  on  March  13,  1905, 
New  England  Power  Company  (NEP). 
made  a  compliance  filing  in  the  above 
referenced,  consolidated  dockets.  NEP's 
compliance  filing  conforms  fully  with 
the  Commission's  February  9  order 
{New  England  Power  Company]  70 
FERC  161.152  (1995)  by  revising  NEPs 
proposed  W-95  rate  to  compute 
decommissioning  and  depreciation 
expense  and  to  amortize  materials  and 
supplies  inventories  and  final  nuclear 
fuel  cores  for  NEP's  entitlements  in 
Seabrook  Unit  No.  1  and  Millstone  Unit 
No.  3  on  the  basis  of  their  remaining 
Nuclear  Regulatory  Commission  license 
lives  of  36  and  39  years,  respectively 

Comment  date:  April  7. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Company 

ID(x;ket  .No.  ER95-726-0001 

Take  notice  that  on  March  10. 1995. 
Illinois  Power  Company  (Illinois), 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and  NorAm 
Energy  Services,  Inc.  (NES).  Illinois 
states  that  the  purpose  of  this  agreement 
is  to  provide  for  the  buying  and  selling 
of  capacity  and  energy  between  Illinois 
and  NES. ' 

Comment  date:  April  7.  1995.  in 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice. 


UMI 
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6.  PacifiCoqi 

il>xlr«  No.  ER?»-727-OC)01 

Take  notice  that  on  March  10.  199.'i. 
Fa<:ifiCorp,  tendered  for  filrng  in 
iiccordance  with  IB  CFR  Part  35  of  tite 
Commission's  Rules  and  Regulations. 
Sen  ice  Agreements  with  AES  Power 
hic.  (AESJ.  Engelhard  Power  Marketing, 
Inc.  (Engelhard),  InterCoast  Potv-er 
Marketing  Company  (IntcrCoast)  and 
C.ulfstream  Energ\'.  LLC  (Gulfstream) 
under  PacifiCorp's  FERC  Electric  Tarift. 
Volume  No.  3.  Service  S<:heduie  PPL-3. 

C:opies  of  this  filing  were  supplied  to 
.•\P:S.  Engelhard,  InterCoast,  Gulfstrenm, 
the  Wa.shington  Utilities  and 
iraiisportation  Commission  and  the 
I'uhlic.  Utility  Commission  of  Oregon 

Comment  date:  April  7, 199.S.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
tn  protest  said  filing  should  file  a 
nH>tion  to  intervene  or  protest  with  the 
Fwieral  Energv  Regulatory  Cx>mmission. 
H2.'i  North  Capitol  Street.  N.E.. 
Wiisbington,  D.C.  2t)426.  in  accordance 
with  Rules  211  and  214  of  the 
(Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
JH5.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
(ietennining  the  appropriate  action  to  be 
taken,  but  will  not  .serve  to  make 
protestants  parties  to  the  proceeding 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public. 
inspe<:tion. 
l.t»s  D.  Cashell. 
Sf(/T»f(/rv 

UK  D<i(    <<5-77fi7  Filnd  :J-2«>-95.  8:45  am) 
BILLING  COOE  (717-01-P 

(Docket  No.  CP95-t  78-000] 

Williams  Natural  Gas  Co.;  Notice  of 

Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Wilson 
County  Replacement  Project  tmxi 
Request  for  Comments  on 
Environmental  Issues 

M.irt  h  24,  1995. 

The  staff  of  the  Federal  Energ\' 
Regiilatorj'  Commission  (FERC  or 
Clommission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Wilson  County 


ReplaciMiieut  Project.'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
nw^ssary  and  whether  to  approve  the 
project. 

SDHunary  of  tke  PrafMtsed  Proiecl 

Williams  Natural  Gas  Company 
(Williams)  wants  to  replace  about  2,200 
feet  of  R-incii  lateral  pipeline  with  about 
2.270  feet  of  2-inch  and  6-inch  lateral 
pipeline  in  Wilson  County,  Kansas.  The 
rt«pl*r«ment  would  {x>ntinue  to  provide 
service  to  the  Neodesha,  Kansas  area 
Williams  requests  Commission 
authorization  to  construct  and  operate 
the  following  facilities  rweded  to 
continue  serxice: 

•  abandon  in  place  1.3O0  feet  of  8- 
inch  lateral  pipeline; 

•  abandon  by  remo\'Bl  900  feel  of  8- 
inch  lateral  pipeline; 

•  construct  2,144  feet  of  6-inch  lateral 
pipeline;  and 

•  construd  130  feet  of  2-inch  lateral 
pipeline. 

The  general  location  of  the  projeti 
ftK:ilities  and  specific  locations  for 
facilities  on  new  sites  are  shown  in 
appendix  1.^ 

Land  Requirements  for  Constniction 

Construction  for  the  proposed 
facilities  would  require  about  3.45  acres 
of  land.  Following  construction,  about 
2.3  acres  would  be  maintained  as 
permanent  right-of-way.  The  remaining 
1.3  acres  of  land  would  be  restored  and 
allowtKl  to  revert  to  its  {brmer  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
di.scover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
(»mments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  (X)mments 


'  Williams  Natural  Gas  Company 'i  applif.ition 
was  nird  wilh  the  Cominiuion  under  Section  7  ul 
the  Niif.iral  Gas  Act  and  Part  1.S7  of  ifw 
(  ommi.ssion's  rwRulations. 

-  The  appnndices  referenced  In  this  notice  are  not 
Ix-ing  printed  in  the  Federal  Refjister.  Copies  are 
.ivaildble  from  the  Cumnii&sion  .i^  Public  Keferent.*' 
and  Kites  Maintenance  Branch.  Ruom  i104.  941 
North  C:«pitol  Street.  N.E..  Washington.  DC  2042b 
or  call  (202)  20a-l 371.  Copies  of  the  appendice^ 
were  sent  tn  all  thoae  rocetviod  this  notice  in  lh<- 
mail. 


ret.eived  are  (X)ns»deTed  during  the 
pniparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notif\' their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  F,A  will  discuss  iiu|)a<;ts  tliat 
could  occur  as  a  result  of  the 
constniction  and  operation  of  the 
proposed  project  imder  these  general 
headings; 

e  geology' and  soils 

•  water  resoun.-es,  fislieries.  and 
wetlands' 

e  vegetation  and  wlidlife 

•  endangered  and  threatened  spe<;ies 
e  public  safety 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possit)le 
alternatives  to  the  proposed  projed  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  £A.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  stole, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affetled 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  servi(;e  li.st  for 
this  prot;eeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  proje<;t. 

Currently  Identified  Environmental 
Issues 

One  issue  that  has  arisen  based  on  u 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Williams 
concerns  the  location  of  a  residential 
area  near  the  proposed  pipeline.  The 
proposed  right-of-way  has  been  routed 
to  avoid  impact  to  residences,  howevej 
several  new  landowners  would  be 
affected  by  the  location  of  the  new 
pipeline  right-of-way  in  Neodosha. 
Kansas. 

Public  Participatioa 

Vou  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  prtiject. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal. 


'According  to  the  applicant,  the  protect  will  not 
.iffeci  any  waters  of  the  United  Stales.  We  will 
re|iort  any  potential  impacts,  or  their  alMence. 
underihiK  heeding. 


alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
ajcnid  or  lessen  environmental  impact 
Trie  more  <!pec:ific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  nH:eived  and 
properly  rei:orded: 

•  Address  your  letter  to;  Lois  Cashell. 
Secretar)-.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St.,  NE  , 
Washington.  DC  20426. 

•  Reference  Docket  No.  CP95- 1.30- 
000. 

•  Send  a  copy  of  your  letter  to:  .Ms. 
Amy  Olson,  E.\  Project  Manager, 
Federal  Energv  Regulator\-  Commission. 
825  North  Capitol  St.,  NE.,  Room  7312. 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  May  1,  1995. 

If  you  wish  to  receive  a  copy  of  the 
EA.  you  should  request  one  from  Ms. 
Olson  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  E,A 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor " 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  inter\enors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  inter\'enor  vou  must 
file  a  motion  to  intervene  a(x:ording  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  of  timely  motions 
to  inten'ene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  Sedion 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms 
Amv  Olson.  EA  Project  Manager,  nt 
(202)208-1199 
Lois  D.  CasheU, 
Sfcrftun: 
|FK  Doc.  93-77b.5  Filed  ;i-2'»-93;  8:45  ami 
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with  the  Commission  and  is  available 
for  public  inspection; 

a.  Type  ofAppUcatktn:  Major  License 

b.  Project  No.:  11214-001. 

c.  Date  Filed:  February  22,  1995. 

d.  Applicant.  Southwestern  Electrit 
Cooperative,  Inc. 

e.  Name  of  Project:  Carlyle  Reservoir 
f  Location:  On  the  Kaskaskia  River 

near  the  City  of  Carlyle.  Clinton  Count  v. 
Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  Ifi  U.S.C.  791(a)825(r). 

h.  Applicant  Contact:  Mr.  Robert 
Weinberg,  1615  M  Street,  N.W.  Suite 
800.  Washington.  DC  20036,  (202)  467- 
6370. 

i.  FERC  Contact:  Charles  T  Raabe  (dt) 
(202)219-2811. 

j.  Comment  Date:  On  or  before  Apri  I 
24,  1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers" 
Carlyle  Dam  and  Reservoir  and  would 
consist  of:  (1)  An  intake  .structure;  (2) 
five  96-inch-diameter  penstocJcs;  (3)  a 
power  plant  having  five  800-Kw 
turbine/generator  units;  (4)  a  1400-foot- 
long  underground  and  a  3,000-foot-long 
overhead  transmission  line:  and  (5) 
appurtenant  facilities. 

1.  With  this  notice,  we  are  initiatini; 
consultation  with  the  State  Historic 
Preservation  officer  (SHPO),  as  required 
by  S  106,  National  Historic  Preservation 
Act.  and  the  r^ulations  of  the  Advisor\ 
Council  on  Historic  Preservation.  36 
CFR  800.4. 

m.  Pursuant  to  «}  4.32(b)(7)  of  18  CFR 
of  theCommissions  Regulations,  ifanv 
resource  agency.  SHPO.  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  of  its  merits,  the  resource 
agency,  SHPO,  Indian  Tribe,  or  person 
must  file  a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  and  serve  a  copy  of  thr 
request  on  the  applicant 
Lois  D.  Cashell, 
Spcrptary- 

jFK  D<k;.  <).i-77h2  FiltHl  3-2M-«.S;  «;4.=>al!!l 
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Notice  of  Application 

M.in-h  24.  1995. 

Take  notice  that  the  lollowing 


[Docket  No.  CP95-262-000,  et  at.] 

Phillips  Gas  Pipeline  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  2:t.  1995. 
Take  notice  that  the  following  filings 


hydroelectric  application  has  been  filed      have  lieen  made  with  the  Commission 


1.  Phillips  Gas  Pipdioe  Company 

IDtx  k.«'t  No.  (;i'9.i-202-«IOl 

Take  notice  that  on  Mart;h  13.  1995. 
Phillips  Gas  Pipeline  Company 
(Phillips).  P.O.  Box  1967.  Houston. 
Texas  77251-1967.  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
C^s  Act  for  an  order  permitting  and 
approving  the  al>andonmenl  of  all  ol 
Phillips'  interstate  pipeline 
transmission  facilities  loc:ated  in 
Oklahoma  and  Texas  in  order  to  tunvert 
the  facilities  to  its  former  configuration 
for  oil  transportation,  all  as  more  hilly 
set  forth  in  the  application  whith  is  on 
file  with  the  Cx>mmission  and  of>en  to 
public  inspection. 

Phillips  requests  i)ermi.ssioii  and 
approval  to  abandon  all  of  its  interstate 
pipeline  facilities  consisting  of 
approximately  153  miles  of  30-inch 
pipeline  that  transports.natural  gas  from 
Gushing.  Oklahoma  to  approxiniatelv  I 
mile  across  the  northern  Texas  border, 
as  well  as  related  facilities  and 
equipment.  Phillips  proposers  to 
abandon  the.se  facilities  so  that  Phillips 
would  be  able  to  perform  its  ic inner 
function  of  transjwrting  oil. 

Phillips  states  that  Phillips  has  not 
been  able  to  transport  any  natural  gas  on 
a  firm  basis  for  almost  two  years,  siia.f 
May  1,  1993.  which  has  signifi(.antlv 
impaired  Phillips'  ability  to  re<:over  its 
cost  of  s<ir\ice  because  Phillips"  rates  art? 
based  upon  recovery  of  10()"i.  <jt  its 
fixed  costs  through  its  n-servalifiii  h-es. 
Phillips  states  that  Phillips  Gas 
Marketing  Company  (PGMC),  an  ahiiiate 
of  Phillips  and  Phillips'  primar\ 
interniptible customer,  representing 
over  97%  of  Phillips'  annual  voliinietric 
throughput  during  1994.  rei  entlv 
advised  Phillips  that  PCMC:  would  no 
longer  require  any  transportation  mm  vice 
on  Phillips  facilities  in  the  near  hiiure 
Phillips  indicates  that  the  imminent  loss 
oroyer97'!o  ofPhilli|)s"  vokiineiric 
throughput  and  Phillips'  inahilitv  to 
acquire  any  firm  transportation 
contracts  compels  Phillips  to  seek 
abandonment  authorization  for  the 
facilities.  Phillips  states  that  Phillips 
has  entered  into  a  joint  venture 
agreement  with  ARC.0  Pipeline 
Company  (.ARCO)  regarding  plans  to 
convert  the  facilities  into  an  oil  pipeline 
to  provide  useful  and  necessary  oil 
transportation  ser\i(es  .\RCO  would 
make  all  appropriate  filings  at  the 
C:onimission  prior  to  commencing 
operation  of  any  new  oil  pipeline 
tacility,  it  is  .stated. 

Comment  dat^  April  l.t.  199".  in 
accordance  with  Stand.ird  Paragraph  F 
at  the  end  of  this  notice 


UMI 
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2.  Texas  Eastern  Transmission 
Corporation 

|D<M :k«l  No.  {:P95-267-000| 

Take  notice  that  on  March  17,  1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court. 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP95-267-O00 
a  request  pursuant  to  Se<:tions  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.21 1)  for 
authorization  to  construct  and  install  an 
additional  tap  valve  for  existing  Meter 
Station  2866  (M&R  2866)  in  DeSoto 
Parish.  Louisiana  under  Texas  Eastern's 
hlanket  certificate  issued  in  Docket  No. 
CP82-535-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  puhlic 
inspection. 

Texas  Eastern  proposes  to  install  an 
additional  2-inch  tap  valve  (hot  tap)  on 
its  24-inch  Line  11  near  Mile  Post 
275.79  in  DeSoto  Parish,  Louisiana  for 
delivery  of  additional  natural  gas 
quantities  to  International  Paper  Co  (IP). 
The  proposed  hot  tap  will  increase  the 
maximum  delivery  capacity  at  M&R 
2866  by  up  to  6,000  Dth/d.  Additional 
interruptible  transportation  service  will 
be  provided  by  Texas  Eastern  to  IP 
pursuant  to  Rate  Schedule  IT-1.  Texas 
Eastern  will  install,  own,  operate  and 
maintain  the  hot  tap.  IP  will  continue  to 
own  and  operate  M&R  2866.  IP  will  pay 
Texas  Eastern  $15,000  for  incurred 
in.stallation  costs  and  expenses.  Texas 
Eastern  states  that  the  delivery  point 
installation  will  not  effect  its  peak  day 
or  annual  deliveries  and  that  its  other 
customers  will  not  be  effected. 

Comment  date:  May  8.  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

|D<K:kct  No.  CP95-273-OOOI 

Take  notice  that  on  March  20,  1995. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252-2511.  filed  in  Docket  No. 
CP95-273-000  a  request  pursuant  to 
Sections  157.205  and  157.212(a)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Ad  (18  CFR  157.205  and 
157.212(a))  for  authorization  to  establish 
a  bi-directional  point  in  Acadia  Parish, 
Louisiana,  in  order  to  re<:eive  and 
deliver  gas  to  a  new  storage  facility 
operated  by  Egan  Hub  Partners,  L.P. 
(Egan),  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-413-O00.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 


Tennessee  states  that  Egan  requested 
the  construction  of  the  bi-directional 
point  to  accommodate  up  to  300,000 
Dth/d  on  Tennes-see's  .system.  Tennessee 
states  that  it  is  Egans  intent  to  market 
the  storage  space  to  Tennessee's  existing 
local  distribution  customers.  Tennessee 
a.sserts  that  under  existing  firm  or 
interruptible  transportation  agreements 
^as  will  be  moved  to  and  from  storage. 

Tennessee  proposes  to  install  two  8- 
inch  hot  tap  assemblies  on  its  16-inch 
507G-100  Line  and  one  12-inch  hot  tap 
as.sembly  on  its  24-inch  500-1  Line, 
including  two  valve  actuators,  all  of 
which  will  be  on  Tennes.see's  existing 
right-of-way  in  Acadia  Parish, 
Louisiana.  The  electronic  gas 
measurement  (EGM)  will  be  installed  by 
Tennessee  on  a  site  approved  by  Egan. 
Egan  proposes  to  install  approximately 
200  feet  of  interconnecting  pipe  and 
measurement  facilities,  located  on  a  site 
provided  by  Egan.  Tennessee  will 
install,  own,  operate  and  maintain  the 
hot  tap  assemblies,  the  two  valve 
actuators  and  EGM,  inspect  the 
interconnecting  pipe,  and  inspect  and 
operate  the  meter.  Egan  will  install, 
own,  operate,  and  maintain  the 
interconnecting  pipe,  and  install,  own. 
and  maintain  the  meter.  The  estimated 
cost  for  the  facilities  proposed  by 
Tennessee  is  $192,400,  which  Egan  will 
reimburse  Tennessee  for  100  percent. 

Tennessee  states  that  at  the  present 
time,  there  is  no  anticipation  of 
increasing  the  maximum  daily  contract 
quantities  under  Tennessee's  customers' 
agreements,  whether  firm  or 
interruptible;  therefore,  there  is  no 
impact  anticipated  on  peak  day  and 
annual  deliveries. 

Comment  date:  May  8,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Nor  Am  Gas  Transmission  Company 

(Docket  No.  CP95-276-0001 

Take  notice  that  on  March  21.  1995, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
276-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
the  Marion  Compressor  Station  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000.  et  al.. 
pursuant  to  Se<;tion  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspe<;tion. 

NGT  proposes  to  abandon  the  inactive 
Marion  Compressor  Station.  It  consist  of 
two  350  horsepower  re<:iprocal  engines 


and  is  located  in  Crittenden  County, 
Arkansas.  NGT  states  that  no  customers 
or  ser\'ices  will  be  abandoned. 

Comment  date:  May  8,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  i*i  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  .30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

LoLs  D.  Cashell. 

Sf^TCtnry. 

ire  Doc.  95-7766  Filod  :<-29-y5.  8  4.5  am] 
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(Docket  No.  CP95-279-000] 

Questar  Pipeline  Company;  Notice  of 
Application 

Man  h  24.  1995. 

Take  notice  that  on  March  22,  1995. 
Quester  Pipeline  Company  (Questar),  79 
South  State  Street.  Salt  Lake  City.  Utah 
84111.  filed  in  Docket  No.  CP95-279- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
authorization  to  abandon  by  removal  17 
meter  runs  and  appurtenant  facilities  at 
Questar's  Clay  Basin  Storage  Field  (Clay 
Basin)  located  in  Daggett  County.  Utah, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  requests  authority  to  altandon 
17  previously  certificated  meter  runs, 
located  on  various  storage  injection/ 
withdrawal  laterals,  that  have  been 
utilized  historically  as  fiow-control 
metering  facilities  in  association  with 
storage  field  dehydration  and 
withdrawal  activities  at  Clay  Basin. 
Que.star  explains  that  the  metering 
facilities  are  located  on  the  Clay  Basin 
side  of  the  primary  custody-transfer 
metering  facilities  utilized  to  measure 
natural  gas  volumes  delivered  to  and 
received  from  Cluy  Basin  via  Questar's 
transmission  system.  Further.  Questar 
explains  that  the  metering  facilities  to 
be  abandoned  have  been  replaced  by 
updated  equipment  and  that  there  will 
be  no  adverse  impact  on  storage  services 
provided  by  Questar  at  Clay  Basin.  It  is 
stated  that  the  gas  plant  investment 
associated  with  the  Clay  Basin  metering 
facilities  propo.sed  to  be  abandoned  is 
approximately  $250,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  3. 
1995.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  inter\ene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protest?  filed  writh  the 


Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subje<:t  to 
the  juri.sdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Seiiions  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  mofion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnece.ssary  for  Questar  to  appear  or  he 
represented  at  the  hearing. 
LoLs  D.  Cashell. 
Secretary. 
|FR  Doc.  95-7763  Filed  3-29-95:  8:45  anil 
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[Docket  Nos.  RP93-14S-004,  RP95-62-000. 
RP95-63-000,  RP95-64-000,  RP95-88-000. 
RP95-90-000,  RP95-11 2-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Technical  Conference 

March  24.  1995. 

Take  notice  that  a  technical 
conference  concerning  the  above 
dockets  will  be  convened  on  April  R. 
1995,  at  9:00  a.m.,  at  the  Crystal  City 
Marriott  (Crystal  Forum),  1999  Jefferson 
Davis  Highway  Arlington,  Virginia.  The 
purpose  of  the  technical  conference  is  to 
continue  discus.sions  begun  at  the  prior 
conference  concerning  Tennessee's 
operations. 

All  parties,  as  defined  by  18  CFR 
385.102(c),  and  all  participants  as 
defined  in  18  CFR  385.102(b).  are 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  inter\'ene 
and  receive  intervenor  status  pursuant 
to  the  Commission's  Regulations  (18 
CFR  385.214). 

For  additional  information,  please 
contact  Jake  Hiatt  (713)  757-6855  at 
Tennessee  or  Chris  Young  (202)  208- 


UB20  and  Rol>ert  McLean  (202J  208- 

11 79  at  the  Commission. 

lx>Ls  U.  Cashell. 

Stiretary 

IFR  Doc  95-7761  Filnd  3-2«»-95.  8:45  am 

8IUJN6  CODE  Cru-Ol-M 


(Docket  Nos.  RP93-34-000,  RP94-227-000. 
CP94-254-000,  CP94-751-000.  CP94-211- 
000,  CP94-675-000,  CP95-70-000,  CP95- 
153-000,  RS92-87-000.  CP95-112-OO0J 

Transwestem  Pipeline  and 
Transwestem  Gathering  Companies; 
Settlement  Conference 

M.in.h  24.  1995 

Take  notice  that  a  settlement 
conference  will  be  convened  in  the 
above-docketed  proceedings  on 
Thursday.  March  30.  199.').  at  10:00 
n.m.,  in  a  room  to  he  designatcnl  at  the 
offices  of  the  Federal  Energy  R»>^u!<ilory 
Commission,  810  First  Street.  N.K 
Washington,  D.C.  for  the  purpose'  of 
exploring  the  po.ssible  settlement  ot  the 
above-captioned  Tran.s\vestf!ni  Pi|H'line 
Company  prof:eedings.  The  conftn-nce 
may  continue  on  Friday.  Man.h  :u, 
199.1,  at  10:00  a.m..  for  the  purpoi-  of 
discussing  the  settlement  of  the 
<;ert!ficate  proceedings. 

.Any  party,  as  defined  by  18  CFR 
385.102(c).  oranv  participant  as  difined 
in  18CFR385.ld2(b).  is  invited  In 
attend.  Persons  wishing  to  be«  nine  a 
party  to  any  of  the  above-do«.ki*led 
proceedings  must  move  to  iiiier\«-nc  ana 
receive  inter\'enor  status  pursuant  to  the 
Commission's  regulations  (18  (i-R 
38.1.214). 

For  additional  infonnation.  phMse 
contact  Scott  E.  Koves  at  (202)  'Jt)K- 
0492. 

Lois  D.  Ca-shell. 
.S>(.rpf(irv' 
IFK  Dor  95-7764  Filed  3-2<»-95.  H  4'.  .im| 

BIL'JMG  CODE  6717-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  95-05-NG] 

Wasatch  Oil  S  Gas  Corporation;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY;  Office  of  Fo.s.sil  Energy.  IX)E. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fo!.,sil  Energy  of 

the  D(!piirtment  of  Energy  givt-s  iiolict! 
that  it  has  issued  an  order  granting 
Wasatch  Oil  &  Gas  Corporation 
authorization  to  import  up  to  5  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term  lieginning  on  the  date  of  the  first 
import. 
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This  order  is  available  fur  inspection 
and  (  opying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

IssumJ  in  Washington.  DC.  March  16. 
l«Wli. 
Cliflbrd  P.  Tomaszewski. 

DiiVi  tnr.  Office  of  NaUinil  (kis.  Office  nf  Fuels 
Prnnmim.  Office  of  Fossil  Energy. 
|FK  D<>(    <».V-7854  Filed  3-29-95;  8:4.S  ami 
MLUNO  COM  MM-01-9 

(FE  Docket  No.  95-01-NG] 

Pennsylvania  Gas  and  Water 
Company;  Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Pennsylvania  Gas  and  Water  Company 
long-term  authorization  to  import  up  to 
14.703  Mcf  of  natural  gas  per  day  from 
Cianada  beginning  May  1.  1995,  through 
October  31.  2002.  This  order  is  available 
for  inspection  and  copying  in  the  Office 
of  Fuels  Programs  Docket  Room,  Room 
3F-056.  Forrestal  Building.  1000 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20585.  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  DC^ on  Marth  16. 
V)9h. 
CliflTord  P.  Tomasze%vski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

|FR  Doc.  95-7855  Filed  3-29-95:  845  am] 

BILLING  COOC  MSO-01-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 


Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 
West  Travel.  Inc.  (d/b/a  Alaska 

Sightseeing/Cruise  West).  4th  and 

Batterv  Bldg.,  Suite  700.  Seattle. 

Washington  98121 
Vessel:  SPIRIT  OF  COLUMBIA 

Ddf»^d;  March  24.  1995. 
Joseph  C.  Polking. 
Secretary. 

|FK  D<K.  95-7790  Filinl  3-2'»-95;  8:45  ami 
■H.UNO  cooc  tno-oi-m 


Security  (or  the  Protection  of  the 
Public  indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Uw  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commissions 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Carnival  Corporation,  3655  N.W.  87th 

Avenue.  Miami,  Florida  33178-2428 
Vessel:  CARNIVAL  DESTINY 

Dated:  March  24.  1995. 
JoMph  C.  Polking. 
Secretary. 
|FR  D<K.  95-7791  Filed  3-29-95:  8:45  am] 

■ILLINO  cooc  •730-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  D.C.  20573. 

Gilbert  International.  Inc..  330  S.  Stiles 

Street.  Linden.  NJ  07036.  Officers: 

Richard  Gilbert.  President.  Ken  Gross, 

Vice  President 
Worchel  Transport  Inc.  d/b/a  Prime 

Transport,  182-09  149th  Road. 

Springfield  Gardens.  NY  11413. 

Officers:  Sam  Fischel,  President. 

David  Wortman,  Vice  President 


King  Yang  Shipping,  Inc..  222431  S. 
Vermont  Avenue,  Torrance.  CA 
90502,  Officer.  Arthur  King.  President 

Quality  Customs  Broker.  Inc.  dba. 
Quality  Freight  Services  International, 
7071  South  13th  Street,  Suite  103. 
Oak  Creek.  WI  53154.  Officer:  Karin 
La  Freniere.  President 

All-Cargo  Expre.ss,  7800  North 
University  Drive.  #201.  Tamarac,  FL 
33321,  Alfred  L.  Cohen,  Sole 
Proprietor 

Dated:  Mart.h  27.  1995. 

By  the  Federal  Maritime  (A)mmission. 
Joseph  C.  Polking. 
Secretary 
[FR  Doc.  95-7789  Filed  3-29-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-0867] 

Internal  Appeals  Process 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System.  ,»• 

ACTION:  Final  guidelines. 

SUMMARY:  The  Board  is  issuing  its  final 
guidelines  on  an  internal  appeals 
process  for  institutions  wishing  to 
appeal  an  adverse  material  supervisory 
determination. 

EFFECTIVE  DATE:  March  24. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  A.  Baer.  Managing  Senior 
Counsel,  Legal  Division  (202/452-3236): 
Shawn  McNulty,  Assistant  Director. 
Division  of  Consumer  and  Community 
Affairs  (202/452-3946);  or  Ann  Marie 
Kohlligian,  Senior  Counsel/Manager, 
Division  of  Banking  Supervision  and 
Regulation  (202/452-3528),  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  309  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (the  Act).  12 
U.S.C.  4806.  requires  the  Board  (as  well 
as  the  other  Federal  banking  agencies)  to 
establish  an  independent,  intra-agency 
appellate  process  that  is  available  to 
institutions  to  seek  review  of  material 
supervisory  determinations.  Section  309 
specifies  various  requirements  that  the 
appellate  process  must  meet. 

On  December  29.  1994.  the  Board 
published  for  public  comment  its 
proposed  guidelines  that  would 
implement  the  intra-agency  appellant 


process  required  by  section  309  of  the 
Act.  (59  FR  67297  (December  29, 1994)). 
In  general,  the  proposed  guidelines 
required  that:  (1)  All  appeals  be  in 
writing  and  approved  by  the 
institution's  board  of  directors;  (2)  all 
appeals  be  heard  and  decided  within 
specified  timeframes;  (3)  the  initial 
appeal  be  heard  by  a  person  or  persons 
selected  by  the  Reserve  Bank  (the 
review  panel)  who  had  not  participated 
in.  or  reported  to  the  persons  who  made, 
the  material  supervisor>'  determination 
under  review;  (4)  an  adverse  decision  by 
the  review  panel  be  appealable  to  a 
Reserve  Bank  President;  (5)  an  adverse 
decision  by  a  Reserve  Bank  President  be 
appealable  to  the  Board;  and  (6)  Reserve 
Banks  establish  safeguards  to  protect 
institutions  that  file  appeals  from 
examiner  retaliation. 

Although  section  309  requires  the 
Board  to  develop  an  internal  appeals 
process  only  for  state  member  banks,  the 
proposed  guidelines  expanded  the 
process  and  made  it  available  to  all 
institutions  that  are  subject  to  Federal 
Reserve  oversight,  including  bank 
holding  companies.  U.S.  agencies  and 
branches  of  foreign  banks  and  Edge 
corporations.'  The  proposed  guidelines 
also  defined  a  "material  supervisory 
determination"  to  include  all  material 
matters  relating  to  the  examination  or 
inspection  process,  but  exclude  those 
matters,  such  as  the  imposition  of  a 
prompt  corrective  action  directive  or  a 
cease  and  desist  order,  for  which  an 
alternative,  independent  right  of  appeal 
exists. 

As  noted  in  the  proposed  guidelines, 
the  Board  continues  to  believe  that 
questions  about  or  objections  to 
supervisory  determinations  made 
during  the  course  of  an  inspection  or 
examination  are  most  effectively 
handled  through  the  longstanding 
Federal  Reserve  practice  of  resolving 
any  problems  informally  during  the 
course  of  the  inspection  or  examination 
process. 

Public  Comments 

The  Board  received  27  comments  on 
its  proposed  guidelines  from  Federal 
Reserve  Banl^.  financial  institutions, 
trade  associations,  law  firms  and  a 
consulting  firm.  While  the  comments 
were  generally  supportive  of  the 
proposed  guidelines,  most  comments 
submitted  suggested  changes  or  raised 
concerns  regarding  the  implementation 
of  the  internal  appeals  process.  These 
proposed  changes  and  concerns,  which 


■  The  finai  guidelines  have  been  modified  to  state 
explicitly  that  third  party  EDP  servicers  subject  to 
examination  by  the  Federal  Reser\'e  may  appeal  any 
material  supervisory  determination. 


are  discussed  below,  relate  to  five  areas: 

(1)  protection  from  examiner  retaliation; 

(2)  independence  of  the  review  panel; 

(3)  who  should  decide  the  final  appeal 
at  the  Board;  (4)  the  need  for  additional, 
specific  timeframes;  and  (5)  procedural 
issues. 

(1)  Protection  From  Examiner 
Retaliation 

Thirteen  comments  raised  concerns 
about  examiner  retaliation.  Several 
comments  suggested  that  the 
Ombudsman,  which  the  Board  is 
required  to  establish  under  section  309 
of  the  Act,  should  play  a  role  in 
addressing  this  issue,  such  as  serving  as 
an  independent  contact  for  institutions 
that  believe  they  have  been  subject  to 
some  form  of  retaliation  or  ensuring  that 
different  examiners  conduct 
examinations  that  commence  after  an 
appeal  has  been  filed.  Some  comments 
suggested  that  greater  Board 
involvement  in  the  appeals  process 
would  protect  institutions  against 
retaliation,  while  others  suggested  that 
the  guidelines  include  specific 
sanctions  and  disciplinary  actions  for 
examiners  found  to  have  engaged  in 
retaliation  due  to  an  appeal. 

The  Board  acknowleages  that  some 
institutions  may  perceive  that  availing 
themselves  of  the  appeals  process  may 
result  in  retaliatory  action  by  examiners. 
As  proposed,  the  guidelines  require  the 
Reserve  Banks  to  establish  safeguards  to 
protect  institutions  that  file  appeals 
from  retaliation.  While  the  Board 
believes  that  this  provides  sufficient 
protection  and  meets  the  requirements 
of  section  309,  the  Ombudsman  is 
available  to  address  such  concerns  and 
may  be  contacted  by  institutions  who 
believe  they  may  have  suffered 
retaliation  as  a  result  of  an  appeal.  The 
role  of  this  official  and  his/her 
procedures  for  addressing  these 
concerns  will  be  outlined  in  the  Board's 
Policy  Statement  for  the  Ombudsman. 

(2)  Independence  of  Review  Panel 

Six  comments  suggested 
modifications  to  the  part  of  the 
guidelines  that  addressed  the 
independence  of  the  review  panel. 
Several  stated  that  the  appeals  process 
cannot  be  independent  so  long  as  it 
remains  an  internal  procedure  and 
suggested  that  outside  parties,  such  as  a 
peer  review  panel  or  a  panel  appointed 
by  the  Federal  Financial  Institutions 
Examination  Council,  hear  and  decide 
all  appeals.  Another  comment  suggested 
that  the  review  panel  exclude  not  only 
persons  who  participated  in,  or  who 
directly  or  indirectly  report  to  the 
person(s)  who  participated  in,  the 
material  supervisory  determination 


under  appeal,  but  anyone  who  directly 
or  indirectly  supervises  the  person(s) 
who  made  such  determination. 

Section  309  of  the  Act  reflects  a 
Congressional  conclusion  that  an  intra- 
agency  appeals  process  will  provide 
institutions  with  an  adequate  means  to 
redress  adverse  material  supervisory 
determinations.  The  Board  does  not 
believe  that  it  is  necessary  to  expand  the 
guidelines  beyond  what  is  required  by 
the  statute.  Similarly,  section  309 
requires  that  the  person  hearing  the 
appeal  not  directly  or  indirectly  report 
to  the  person  who  initially  made  the 
supervisory  decision  under  review. 
Consequently,  the  composition  of  the 
review  panel  has  not  been  modified  in 
the  final  guidelines. 

(3)  Who  Decides  the  Final  Appeal  at  the 
Board 

The  proposed  guidelines  provided  for 
an  appeal  of  an  adverse  decision  by  a 
Reserve  Bank  President  to  the 
appropriate  Board  division  director, 
who  would  consult  with  the  appropriate 
Governor  of  the  Board's  oversight 
committee  for  that  division.  Three 
comments  suggested  that  it  would  be 
more  suitable  for  a  Governor  to  review 
a  decision  by  a  Reserve  Bank  President. 
The  final  guidelines  have  been  modified 
so  that  an  appeal  of  a  Reserve  Bank 
President's  decision  will  be  to  the 
Governor  who  serves  as  chairman  of  the 
appropriate  oversight  committee,  who 
will  consult  with  that  division's 
director. 

(4)  Need  for  Additional  Timeframes 

The  proposed  guidelines  required 
institutions  to  file  an  appeal  within  30 
days  of  the  material  supervisory 
determination  and  the  review  panel  to 
decide  the  appeal  within  30  days  of  its 
receipt.  The  proposed  guidelines  also 
required  Reserve  Bank  Presidents  to 
make  a  decision  on  any  matter  appealed 
to  them  within  30  days  of  receipt. 
Several  comments  noted  that  the 
proposed  guidelines  did  not  contain 
timeframes  for  other  actions,  such  as  the 
time  in  which  an  appeal  should  be  filed 
with  a  Reserve  BanJc  President  or  the 
Board,  or  the  time  in  which  the  Board 
would  make  a  decision  on  an  appeal. 

The  Board  agrees  with  these 
comments  on  the  need  for  additional 
timeframes.  Consequently,  the  final 
guidelines  require  that  an  appeal  to  a 
Reserve  Bank  President  or  the  Board  to 
be  filed  within  30  days  of  receipt  of  an 
adverse  decision  by  the  review  panel  or 
the  Reserve  Bank  President, 
respectively.  The  final  guidelines  also 
require  that  the  Board  decide  any  appeal 
within  60  days  of  its  receipt. 
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(5)  Procedural  Issues 

Several  comments  suggested  that  the 
Board's  guidelines  include  some 
additional  procedures  in  order  to  ensure 
that  the  internal  appeal  process  works 
smoothly.  One  comment  suggested  that 
the  guidelines  explicitly  provide  that 
the  material  supervisory  determination 
remain  in  effeci  while  it  is  under 
appeal,  while  another  comment 
suggested  that  the  determination  be 
stayed  pending  the  completion  of  the 
appeal.  The  Board  believes  that  it  is 
appropriate  for  the  determination  to 
remain  in  effect  while  it  is  under 
app>eal,  and  the  Tmal  guidelines  have 
been  modified  to  state  this  explicitly. 
The  Board  does  not  believe  that  section 
309  of  the  Act  is  intended  to  stay  the 
Board's  supervisory  decisions,  but 
rather  is  designed  to  provide 
institutions  with  a  procedure  by  which 
to  voice  objections  to  supervisory 
determinations  for  which  no  other 
formal  appeals  procedures  exist. 

Another  comment  suggested  that 
institutions  that  consent  to  the  issuance 
of  a  formal  enforcement  action,  such  as 
a  cease  and  desist  order,  be  allowed  to 
use  the  internal  appeals  process  to 
challenge  the  material  supervisory 
determinations  that  led  to  the 
enforcement  action.  This  suggestion 
seems  inconsistent  with  the  intent  of 
section  309  of  the  Act.  which  is  to 
provide  an  avenue  for  the  review  of 
material  supervisory  determinations  and 
not  to  contest  enforcement  actions  for 
which  an  alterative  appeals  mechanism 
exists.  Therefore,  the  Board  has  not 
adopted  this  suggestion.  Another 
comment  suggested  that  the  record  be 
expunged  of  any  material  supervisory 
decisions  that  have  been  modified  or 
overturned  on  appeal.  The  Board 
believes  that  it  is  appropriate  to 
maintain  all  records  of  its  supervisory 
actions,  including  those  relating  to  a 
decision  that  is  modified  or  overturned 
as  a  resuH  of  an  internal  appeal. 
Nonetheless,  the  Reserve  Banks  are 
expected  to  maintain  completejecords 
of  any  rtppeal.  including  updating  all 
files,  both  hard  copy  and  electronic,  to 
reflect  the  results  of  all  appeals. 

One  comment  suggested  that  the 
board  of  directors  of  an  institution  only 
be  required  to  approve  the  initiation  of 
an  appeal,  but  that  management  be 
allowed  to  decide  on  any  subsequent 
appeals  to  a  Reserve  Bank  President  or 
the  Board.  Another  comment  noted  that 
getting  approval  of  the  board  of 
directors  of  a  foreign  bank  would  be 
extremely  difficuH  in  order  for  its  U.S. 
agency  or  branch  to  file  timely  appeals. 
The  Board  continues  to  believe  that  the 
board  of  directors  should  be  involved  in 


each  step  of  the  appeals  process; 
therefore,  the  final  guidelines  still 
require  board  approval  for  each  step  in 
the  appeals  process.  On  the  other  hand, 
the  final  guidelines  have  been  modified 
to  allow  the  senior  management 
person(s)  with  authority  for  U.S. 
operations  of  a  foreign  bank  to  approve 
appeals:  however,  he  or  she  must 
approve  each  step  of  the  appeal. 

The  Board  has  decided  to  adopt 
several  other  procedural  suggestions. 
The  final  guidelines  provide  that  any 
appeal  filed  must  contain  all  of  the  facts 
and  arguments  that  the  institution 
would  like  to  present  to  the  review 
panel,  the  Reserve  Bank  President  or  the 
Board,  as  the  case  may  be,  and  that  the 
review  panel,  the  Reserve  Bank 
President  or  the  Board  may  reject  the 
appeal  for  lack  of  clarity  or  information. 
In  such  a  case,  an  institution  would 
have  30  days  in  which  to  refile  a 
rejected  appeal.  Last,  the  final 
guidelines  make  explicit  that  the 
internal  appeals  process  does  not  give 
the  appealing  institutions  any  discovery 
or  other  similar  rights. 

Guidelines  for  Appeals  of  Material 
Supervisory  Determinations 

Section  309  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994.  12  U.S.C. 
4806,  requires  the  Board  and  the  other 
Federal  banking  agencies  to  establish  an 
independent,  intra-agency  process  to 
review  appeals  of  material  supervisory 
determinations. 

The  purpose  of  the.se  guidelines  is  to 
allow  each  Reserve  Bank  to  administer 
its  own  appellate  process,  but  to 
establish  procedures  under  which  all 
Reserve  Banks'  appellate  process  must 
operate.  Doing  so  will  ensure  that  each 
Reserve  Bank's  process  is  consistent 
with  section  309  and  that  institutions 
will  be  granted  the  same  appellant 
rights  regardless  of  the  Federal  Reserve 
district  in  which  they  reside. 

Procedures  for  Appealing  a  Material 
Supenisory  Determination.  Any  appeal 
of  a  material  supervisory  determination 
pursuant  to  section  309  shall  be  filed 
and  considered  pursuant  to  the 
following  pro<:edures. 

(1)  Any  appeal  shall  be  approved  by 
the  board  of  directors  of  the  institution, 
or  in  the  case  of  a  U.S.  agency  or  branch 
of  a  foreign  bank,  the  senior 
management  person(s)  responsible  for 
the  bank's  U.S.  operations,  and  filed  in 
writing  with  the  Secretary  of  the 
Reserve  Bank  or  other  appropriate 
Reserve  Bank  official  within  30  calendar 
days  of  receipt  of  the  written  material 
supervisory  determination,  unless  the 
time  for  filing  is  extended  by  the 
Reserve  Bank.  The  Reserve  Bank  shall 


promptly  provide  a  copy  of  the  appeal 
to  the  appropriate  division  diretlor  of 
the  staff  of  the  Board  of  Governors. 

(2)  Any  appeal  shall  contain  all  the 
facts  and  arguments  that  the  institution 
wishes  to  present.  The  appeal  may  be 
rejected  for  lack  of  clarity  or 
information.  In  such  case,  the 
institution  may  refile  the  appeal  within 
30  calendar  days  of  receipt  of  written 
notice  of  the  rejection  of  any  fiUng. 

(3)  The  appeal  shall  be  considered  in 
the  first  instance  by  a  person  or  persons 
.selected  by  the  Reserve  Bank  (the 
review  f>anei)  who 

(A)  did  not  participate  in  the  material 
supervisory  determination: 

(B)  do  not  directly  or  indirectly  report 
to  the  person  who  made  the  material 
supervisory  determination  under 
review:  and 

(C)  are  qualified  to  review  the 
material  supervisory  determination. 

(4)  The  appellant  institution  may 
appear  before  the  review  panel  in  order 
to  present  testimony  ai>d.  with  the 
consent  of  the  review  panel,  witnesses. 
The  review  panel  shall  also  solicit  the 
views  of  the  Reserve  Bank  staff  involved 
in  the  determination  under  appeal, 
Board  staff,  and,  where  appropriate,  the 
staff  of  other  supervisory  agencies  (for 
example,  in  case  of  joint  examinations 
or  inspections).  Nothing  in  this  appeals 
process  shall  create  any  discovery  or 
other  such  rights. 

(5)  Any  appeal  shall  be  decided,  in 
wTiting,  by  the  review  panel  within  30 
calendar  days  of  the  filing  of  an 
informationally  complete  appeal,  unless 
the  appellant  and  the  review  panel 
jointly  agree  to  extend  the  time  for 
decision. 

(6)  Any  appellant  institution 
dissatisfied  with  the  decision  of  the 
review  panel  may,  with  the  consent  of 
its  board  of  directors  of  the  institution, 
or  in  the  case  of  a  U.S.  agency  or  branch 
of  a  foreign  bank,  the  senior 
management  person(s)  responsible  for 
the  bank's  U.S.  operations,  appeal  that 
decision  to  the  Reserve  Bank  President 
by  filing  a  written  appeal  with  the 
Secretary  of  the  Reserve  Bank  or  other 
appropriate  Reserve  Bank  official  within 
30  calendar  days  of  receipt  of  the  review 
panel's  written  decision.  The  appeal 
shall  contain  all  facts  and  arguments 
that  the  institution  wishes  to  be 
considered.  The  appeal  may  be  rejected 
for  lack  of  clarity  or  information.  In 
such  case,  the  institution  may  refile  the 
appeal  within  30  calendar  days  of 
receipt  of  written  notice  of  the  rejef.iion. 
The  appeal  shall  be  decided  by  the 
Reserve  Bank  President,  in  writing, 
within  30  calendar  days  of  the  filing  of 
an  informationally  complete  appeal. 


(7)  Any  appellant  institution 
dissatisfied  vfHh  the  decision  of  the 
Reserve  Bank  President  may,  with  the 
consent  of  its  board  of  directors  of  the 
institution,  or  in  the  case  of  a  U.S. 
agency  or  branch  of  a  foreign  bank,  the 
senior  management  person(s) 
responsible  for  the  bank's  U.S. 
operations,  appeal  that  decision  to  the 
appropriate  Governor  by  filing  a  written 
appeal  with  the  Secretary  of  the  Board 
within  30  calendar  days  of  receipt  of  the 
Reserve  Bank  President's  written 
decision.  The  appeal  may  be  rejected  for 
lack  of  clarity  or  information.  In  such 
case,  the  institution  may  refile  the 
appeal  within  30  calendar  days  of 
receipt  of  written  notice  of  the  rejection. 
The  appeal  shall  be  decided,  in  writing, 
by  the  appropriate  Governor,  who  shall 
consult  with  the  director  of  the 
appropriate  division  of  the  Board  of 
Governors,  within  60  calendar  days  of 
the  filing  of  an  informationally  complete 
appeal. 

Safeguards  Against  Retaliation.  Each 
Reserve  Bank  shall  establish  appropriate 
safeguards  to  protect  appellants  from 
retaliation.  The  Board's  Ombudsman 
will  periodically  contact  institutions 
after  their  appeals  have  been  decided  in 
order  to  make  certain  that  no  retaliation 
has  occurred.  In  addition,  institutions 
who  believe  they  have  suffered 
retaliation  as  the  result  of  an  appeal  may 
contact  the  Board's  Ombudsman. 

Availability  of  Procedures.  Each 
Reserve  Bank  shall  make  these 
guidelines  and  the  Reserve  Bank's 
process  for  selecting  a  review  panel 
available  to  each  institution  in  its 
district,  any  institution  appealing  a 
material  super\'isory  determination,  and 
any  member  of  the  public  who  requests 
them. 

Eligible  Institutions.  Any  institution 
about  which  the  Federal  Reserve  makes 
a  material  supervisory'  determination  is 
eligible  for  the  appeal  process.  This 
includes  state  member  banks,  bank 
holding  companies  and  their  nonbank 
subsidiaries,  U.S.  agencies  and  branches 
of  foreign  banks.  Edge  and  agreement 
corporations,  third  party  EDP  servicers, 
and  other  entities  examined  or 
inspected  by  a  Reserve  Bank. 

Material  Supervisory  Determination 
Defined.  Whether  an  appealed  action 
constitutes  a  "material  supervisory 
determination"  eligible  for  the  appeals 
process  shall  be  decided  by  the  person 
or  persons  hearing  the  appeal,  and  a 
determination  that  the  action  is  not 
appealable  under  these  guidelines  may 
be  further  appealed  to  the  Reserve  Bank 
President  or  the  appropriate  oversight 
Governor  in  the  same  manner  as  any 
other  adverse  decision. 


The  term  "material  supervisory 
determination"  includes,  but  is  not 
limited  to,  material  determinations 
relating  to  examination  or  inspection 
composite  ratings,  the  adequacy  of  loan 
loss  reserves  and  significant  loan 
classifications.  The  term  does  not 
include  any  supervisory  determination 
for  which  an  independent  right  of 
appeal  exists.  Such  actions  include 
prompt  corrective  action  directives 
issued  pursuant  to  section  38  of  the 
Federal  Deposit  Insurance  Act,  as 
amended  (the  FDI  Act),  actions  to 
impose  administrative  enforcement  ' 
actions  under  the  FDI  Act  and  the  Bank 
Holding  Company  Act  of  1956,  as 
amended  (the  BHC  Act),  capital 
directives,  and  orders  issued  pursuant 
to  applications  under  the  BHC  Act. 

Effect  of  Appeal  on  Material 
Supen'isory  Determinations.  A  material 
supervisor)'  determination  shall  remain 
in  effect  while  under  appeal  and  until 
such  time  it  is  modified  or  overturned 
through  the  appeals  process.  The  appeal 
of  a  material  supervisory  determination 
does  not  prevent  the  Federal  Reserve 
from  taking  any  supervisory  or 
enforcement  action — formal  or 
informal — it  deems  appropriate  to 
discharge  the  Federal  Reserve's 
supervisory  responsibilities. 

Savings  Provision.  Section  309 
expressly  provides  that  it  shall  not  affect 
the  authority  of  the  Board  or  any  other 
agency  to  take  enforcement  or 
supervisory  action  against  an 
institution.  In  such  cases,  the  rights  of 
appeal  provided  for  in  the  statutes  and 
regulations  concerning  these  actions 
shall  govern. 

By  ordei*  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  24.  1995. 
lennifer  }.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FK  Doc.  95-7795  Filed  3-29-95:  8:45  am] 
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Agency  Forms  Under  Review;  Bank 
Holding  Company  Reporting 
Requirements 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Final  Board  approval  of 
revisions  to  bank  holding  company 
reporting  requirements. 

SUMMARY:  Notice  is  hereby  given  of  the 
final  approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authoritv,  as  per 
5  C.F.R.  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Board  has  given  final 
approval  to  the  revision  of  the 


Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C; 
OMB  No.  7100-0128):  the  extension, 
with  revision,  of  the  Quarterly  Financial 
Statements  of  Nonbanking  Subsidiaries 
of  Bank  Holding  Companies  (FR  Y-llQ; 
OMB  No.  7100-0244)  and  the  Annual 
Financial  Statements  of  Nonbanking 
Subsidiaries  of  Bank  Holding 
Companies  (FR  Y-llI:  OMB  No.  7100- 
0244);  and  the  elimination  of  the 
Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies,  by  Type  of  Nonbank 
Subsidiary  (FR  Y-llAS;  OMB  No.  7100- 
0244). 

The  proposal  was  granted  initial 
approval  by  the  Board  on  December  16. 
1994.  Subsequently,  the  proposal  was 
published  in  the  Federal  Register  with 
a  thirty  day  public  comment  period  that 
expired  on  January  26,  1995.  Comment 
letters  on  the  proposal  were  received 
from  four  bank  holding  companies.  In 
general,  the  comment  letters  on  the 
proposal  were  supportive  of  the  changes 
to  the  various  reports.  However,  some 
specific  comments  were  not  supportive. 
These  comments  noted  the  increase  in 
burden  from  some  aspects  of  the 
proposal  and  suggested  modifications  to 
the  proposed  revisions.  The  specific 
comments  on  the  proposed  revisions  to 
the  reports  are  addressed  in  the 
discussion  of  each  individual  report 
following  later  in  this  notice.  After 
reviewing  the  comments,  the  Board  has 
approved  the  proposed  changes  as 
originally  issued  for  comment.  In 
addition  to  those  changes,  the  Board 
also  has  approved  two  further  changes 
to  the  FR  Y-9C— the  elimination  of  two 
line  items  from  Schedule  HC-F. 

The  reporting  changes,  summarized  in 
this  notice,  will  be  effective  for  the  FR 
Y-9C  and  the  FR  Y-llQ  with  the  March 
31,  1995  reporting  date  and  effective  for 
the  FR  Y-llI  and  the  FR  Y-llAS  for  the 
December  31, 1995  reporting  date.  The 
FR  Y-9C  and  the  FR  Y-llQ  reports 
effective  for  March  31, 1995  reporting 
date  are  due  to  be  filed  May  15,  1995 
and  Mav  30,  1995,  respectivelv. 
BACKGROUND:  Under  the  Bank'Holding 
Company  Act  of  1956.  as  amended,  the 
Board  is  responsible  for  the  supervision 
and  regulation  of  all  bank  holding 
companies.  The  FR  Y-9  and  FR  Y-11 
series  of  reports  historically  have  been, 
and  continue  to  be.  the  primary'  source 
of  financial  information  on  bank 
holding  companies  and  their 
nonbanking  activities  between  on-site 
inspections.  Financial  information,  as 
well  as  ratios  developed  from  the  Y 
series  reports,  are  used  to  detect 
emerging  financial  problems,  to  review 
performance  for  pre-inspection  analysis. 
to  evaluate  bank  holding  company 
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mergers  and  acquisitions,  and  to  analyze 
a  holding  company's  overall  financial 
condition  and  performance  as  part  of 
the  Federal  Reserve  System's  overall 
analytical  effort. 

FOR  FURTHCR  INFORMATION  OONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C 
20551  (202-452-3829) 
OMB  Desk  Officer— Mi lo  Sunderhauf— 
Office  of  Information  and  Regulatory 
A/foirs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Room  3208.  Washington. 
D.C  20503  (202-395-7340) 
Final  approval  under  OMB  delegated 
authority  of  the  revision  of  the  following 
report: 

1.  Report  tide:  Consolidated  Financial 
Statements  for  Bank  Holding 
Companies. 

Agency  form  number:  FR  Y-9C. 
OMB  Docket  number:  7100-0128. 
Frequency:  Quarterly. 
Reporters:  Bank  Holding  Companies. 
Annual  reporting  hours:  172.720. 
Estimated  average  hours  per  response: 
Range  from  5  to  1.250  hours. 
Number  of  respondents:  1 ,346. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)).  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
confidential  treatment  for  the  reporting 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

The  Board's  Legal  Division  has  also 
determined  that  on  the  FR  Y-9C, 
Schedule  HC-H,  Column  A,  requiring 
information  on  "assets  past  due  30 
through  89  days  and  still  accruing"  and 
memoranda  item  2  are  confidential 
pursuant  to  Sectioo  (b)(8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(8)). 

Abstract:  The  FR  Y-9C  consolidated 
financial  statements  are  currently  filed 
by  top-tier  bank  holding  companies 
with  total  consolidated  assets  of  $150 
million  or  more  and  by  lower-tier  bank 
holding  companies  that  have  total 
consolidated  assets  of  $1  billion  or 
more.  In  addition,  all  multibank  bank 
holding  comfianies  with  debt 
outstanding  to  the  general  public  or 
engaged  in  certain  nonbank  activities, 
regardless  of  size,  must  file  the  FR  Y-9C. 

"The  report  includes  a  balance  sheet, 
income  statement,  and  statement  of 
changes  in  equity  capital  with 
supporting  schedules  providing 
information  on  securities,  loans,  risk- 
based  capital,  deposits,  interest 


sensitivity,  average  balances,  off-balance 
sheet  activities,  past  due  loans,  and  loan 
charge-offs  and  recoveries. 

The  Board  has  approved  the  revisions 
to  the  FR  Y-9C  following  public 
comment.  Most  of  the  new  items  are 
required  to  maintain  consistency  with 
comparable  items  recently  incorporated 
into  the  commercial  bank  Reports  of 
Condition  and  Income  (Call  Report)  by 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
Public  Comments:  Three  bank  holding 
companies  addressed  the  revisions  to 
the  FR  Y-9C.  As  previously  discussed, 
the  proposed  changes  to  this  rep>ort  keep 
the  reporting  requirements  consistent 
with  those  changes  being  incorporated 
in  the  "Call  Report"  to  be  filed  by 
commercial  banks  as  of  March  31. 1995. 
In  the  pa.st.  bank  hoHing  companies 
have  commented  that  reporting  burden 
is  minimized  by  keeping  the  changes  in 
the  Call  Report  and  the  FR  Y-9C 
consistent  and  by  implementing  the 
changes  as  of  the  same  date. 

In  their  comment  letters,  two  bank 
holding  companies  supported  the 
proposed  changes  to  the  report.  Another 
bank  holding  company  commented  that 
the  proposal  expanded  the  information 
collected  and  increased  the  reporting 
burden  and  recommended  generally  that 
the  Board  eliminate  all  requirements  not 
essential  for  the  performance  of  the 
Board's  supervisory  responsibilities. 
Specifically,  the  company 
recommended  that  the  Board  eliminate 
the  proposed  requirement  for  bank 
holding  companies  to  report  gross 
redemptions  of  mutual  funds  and 
annuities.  This  item  is  one  of  several 
items  relating  to  the  sale  of  mutual 
funds  by  banking  organizations  added  to 
the  report.  The  Call  Report  collects 
some  data,  but  does  not  cotit^jt  the 
amount  of  redemptions.  Th{'  Board 
believes  that  reporting  the  amount  of 
redemptions,  in  addition  to  the  amount 
of  sales,  is  essential  to  measure  the  flow 
of  funds  into  these  new  products  and, 
accordingly,  has  approved  the  collection 
of  these  data.  The  measurement  of  the 
flow  of  funds  is  important  in  as.sessing 
the  growth  of  these  products.  The  Board 
also  plans  to  propose  to  the  FFIEC  that 
these  data  be  collected  on  the  Call 
Report. 

The  commenter  also  recommended 
that  the  Board  delay  implementation  of 
the  changes  until  June  30,  1995.  The 
Board  believes  that  the  burden  on  the 
majority  of  companies  is  lessened  by 
making  the  changes  to  the  FR  Y-9C  at 
the  same  time  as  the  changes  are 
implemented  in  the  Call  Report  and  has 
approved  the  changes  for  the  FR  Y-9C 
as  of  the  March  31,  1995,  report.  The 


reports  are  due  forty-five  days  after 
March  31,  1995. 

Following  the  review  of  the  public 
comments,  the  revisions  to  the  FR  Y-9C 
approved  by  the  Board  include: 
Schedule  HC-A,  Securities: 

(1)  Memoranda  items  to  collect  the 
amortized  cost  and  fair  (market)  value  of 
high-risk  mortgage  securities  and 
structured  notes  have  been  added. 

(2)  The  reporting  instructions  for  the 
category  labeled  "mortgage-backed 
securities"  have  been  revised  to  ensure 
that  all  such  securities  are  reported.  In 
addition,  the  line  items  for 
collateralized  mortgage  obligations 
(CMOs)  and  real  estate  mortgage 
investment  conduits  (REMICs)  issued  by 
the  Federal  National  Mortgage 
Association  (FNM.\)  and  the  Federal 
Home  Loan  Mortgage  Corporation 
(FHLMC)  have  been  modified  to 
explicitly  include  REMICs  issued  by 
Government  National  Mortgage 
Association  (GNMA). 

Schedule  HC-F,  OffBalance  Sheet 
Items: 

Part  2  of  this  schedule  has  been 
revised  to  collect  additional  information 
on  derivative  instruments,  including 
breakdowns  of  notional  contract 
amounts  by  instrument  type,  by  risk 
exposure  underlying  the  contract,  and 
by  whether  the  contract  is  traded  on  the 
exchange  or  over  the  counter.  In 
addition,  the  total  notional  amount  and 
gross  positive  and  gross  negative  fair 
values  of  contracts  held  for  trading 
purposes  and  for  purposes  other  than 
trading  have  been  included  on  the 
schedule. 
Schedule  HI,  Income  Statement: 

Memoranda  items  have  been  included 
to  collect  trading  revenue  that  reflects 
the  combined  revenues  from  cash  and 
derivative  instruments,  with  a 
breakdown  by  underlying  risk  exposure, 
and  information  on  the  effect  on 
earnings  of  derivatives  held  for 
purposes  other  than  trading. 
Schedules  HC-1  and  HC-f.  Risk-Based 
Capital: 

(1)  An  item  has  been  included  to 
colle<:t  the  net  credit  exposure  of  all 
derivative  contracts  taking  into 
consideration  netting  arrangements 
permissible  under  the  risk-based  capital 
standards. 

(2)  The  risk-based  capital  "notional 
principal  value,  maturity  and 
replacement  cost  matrix"  for  derivatives 
has  been  expanded  to  include  an 
additional  remaining  maturity  time 
band  and  four  additional  categories  of 
derivative  contracts  (gold,  other 
precious  metals,  other  commodity  and 
equity  contracts). 


Schedule  HI-B.  Charge-offs  and 
Reco\'eries  and  Chanp^s  in  Alhnai}Cf 
for  Loan  and  Lease  Losses: 

The  reconciliation  of  the  allocated 
transfer  risk  reserve  on  Memoranda.  Part 
2,  Column  B  has  been  deleted. 
Schedule  Of  Trading  Account  Assets 
and  Liabilities: 

A  schedule  for  the  reporting  of  trading 
account  assets  and  liabilities  in  a 
manner  consistent  with  the  schedule 
included  in  the  Call  Report  has  been 
added  to  the  report.  Tliis  schedule  is  to 
be  completed  by  bank  holding 
companies  with  total  consolidated 
assets  of  Si  billion  or  more,  or  with  $2 
billion  or  more  in  par/noticMial  amounts 
of  interest  rate,  ft»%ign  exchange  rate 
and  other  commodity  and  equity 
c:ontracts. 

Mutual  Furnis  and  Annuities 
Information: 

Line  items  to  collect  quarterly  gross 
sales  of  mutual  funds  (by  type  of  fund) 
and  annuities,  including  sales  of 
proprietary  mutual  funds  and  annuities, 
and  the  fee  income  generated  from  the 
sale  and  servicing  of  mutual  funds  and 
annuities  in  domestic  offices  have  been 
added  to  the  report.  In  addition,  a  line 
item  to  collect  the  total  amount  of  gross 
redemptions  of  mutual  funds  and 
annuities  during  the  quarter  has  been 
included. 
Deletion  of  Line  Items: 

In  addition  to  the  above  changes  that 
uere  addressed  in  the  Federal  register 
notice  (59  FR  B6540),  the  Board  also  has 
approved  two  further  changes  to  the  FR 
Y-9C — the  elimination  of  two  line  items 
from  Schedule  HC-F.  These  two  items 
are:  Memorandum  item  1,  "Mortgages 
sold  with  recourse  that  incur  no  capital 
i;harge,"  and  Memorandum  item  2. 
"Mortgages  sold  with  recourse  prior  to 
October  12. 1990."  The  Board  noted  that 
one  item  is  no  longer  needed  following 
the  revisions  to  the  Capital  Guidelines 
required  by  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  and  the 
second  item  related  to  recourse  is  also 
no  longer  necessary. 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  title:  Quarterly  Financial 
Statements  of  Nonbanking  Subsidiaries 
of  Bank  Holding  Companies 
Agency  form  number:  FR  Y-llQ. 
OMB  thcket  number:  7100-0244. 
Frequency:  Quarterly. 
Reporters:  Bank  Holding  Companies. 
Anniiol  reporting  hours:  6.696. 
Estimated  average  hours  per  response: 
Range  from  3.0  to  8.0  hours. 
Number  of  respondents:  270. 
Small  businesses  are  affected. 

General  description  of  report:  This 
informrtion  collection  is  mandatory  (12 


U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  iwt 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Abstract:  The  Board  has  approved  the 
revision  of  the  FR  Y-llQ.  As  approved, 
the  FRY-llQ  will: 

(1)  Expand  the  report  to  collect  more 
detailed  financial  information, 
comparable  to  items  collected  on  the  FR 
Y-9C  and 

(2)  Revise  the  reporting  criteria  for 
bank  holding  companies  with  assets  of 
$150  million  or  more  to  collect 
informatioil  on  an  individual  basis  from 
each  nonbank  subsidiary  viewred  as 
having  a  significant  effect  on  the 
condition  of  the  bank  holding  company. 
The  revised  comprehensive  financial 
statements  include  a  balance  sheet,  off- 
balance  sheet  items,  a  memoranda 
section,  an  income  statement,  and  a 
statement  of  changes  in  equity  capital. 
All  bank  holding  companies  with  total 
consolidated  assets  of  $150  million  or 
more  would  file  a  report  for  each 
individual  nonbank  subsidiary  with 
total  assets  equal  to  5  percent  or  more 
of  the  bank  holding  company's 
consolidated  Tier  1  capital,  or  where  the 
subsidiary's  total  operating  revenue 
equals  5  perrent  or  more  of  the  bank 
holding  company's  consolidated  total 
operating  revenue. 

Under  the  prior  reporting 
requirements,  the  Board  colieded  &ee- 
form  financial  data  from  each  nonbank 
subsidiary  on  the  FR  Y-6,  Armual 
Report  of  Bank  Holding  Companies.  In 
addition,  nonbank  subsidiar)'  data  were 
collected  on  three  automated  forms. 
Large  bank  holding  companies  with 
significant  nonbanking  assets  submitted 
the  FR  Y-llQ  and  the  FR  Y-llAS.  The 
prior  FR  Y-llQ  was  submitted  quarterly 
and  collected  data  from  all  nonbank 
subsidiaries  on  a  combined  basis.  The 
FR  Y-llAS  was  submitted  annually  and 
collected  nonbank  data  on  a  combined 
basis  by  the  principal  Hne  of  business  of 
the  nonbank  subsidiaries.  The  third 
form.  FR  Y-llI.  collected  selected 
financial  data  fr'om  all  bank  holding 
companies  on  each  of  their  nonbank 
subsidiaries  on  an  annual  basis.  Under 
the  proposal  issued  for  public  comment 
and  now  given  final  approval  by  the 
Board,  the  Board  eliminated  the 
collection  of  free-form  nonbank 
financial  data  in  the  FR  Y-6.  Annual 
Report  of  Bank  Holding  Companies,  to 
offset  the  increase  in  the  burden  of  the 
collection  of  automated  data  on  the 
revised  FR  Y-llQ  and  the  revised  FR  Y- 
111.  The  Board  gave  final  approval  to 


the  deletion  of  the  free-form  nonbank 
financial  data  in  the  FR  Y-6  oo  February 
7. 1995  (GO  FR  12215).  Tin  Board  also 
proposed  to  delete  the  requirement  to 
submit  the  FR  Y-llAS,  and  all 
commenters  favored  the  deletion  of  this 
report.  Thus,  the  Board  has  eliminated 
the  requirement  for  certain  bank  holding 
companies  to  submit  the  FR  Y-llAS. 
Public  Comments:  Comments  on  the 
proposed  revisions  to  the  reports 
collecting  data  from  nonbank 
subsidiaries  were  received  from  four 
bank  holding  companies.  In  addition  to 
those  commenting  on  the  FR  Y-9C  one 
commenter  only  commented  on  the  FR 
Y-11  series.  This  commenter  supported 
the  proposed  revisions  and  stated  that 
under  the  revised  report  that  they  would 
only  have  to  file  a  report  for  one 
subsidiary  on  a  quarterly  basis  rather 
than  providing  quarterly  data  on  all 
subsidiaries  on  a  combined  basis. 
Another  commenter  welcomed  the 
deletion  of  certain  nonbanking  data,  but 
stated  their  opposition  to  the  increased 
burden  of  the  FRY-llQ. 

A  third  commenter  proposed 
increasing  the  materiality  test  for 
completing  the  FR  Y-llQ  and  suggested 
several  options.  These  include:  nonbank 
assets  as  a  percentage  of  total 
consolidated  assets;  investment  in 
nonbank  subsidiaries  as  a  percentage  of 
Tier  1  capital:  or  increasing  the  test  of 
nonbank  assets  as  a  percent  of  Tier  1 
capital.  The  materiality  test  proposed 
and  adopted  by  the  Board  is  based  on 
the  criteria  utilized  by  Federal  Resene 
examination  staff  in  determining  those 
nonbanking  subsidiaries  subject  to  on- 
site  examinations.  In  general,  this 
materiaUty  test  is  used  to  define  those 
material  ncnbanking  subsidiaries  that 
can  have  a  significant  impact  on  the 
financial  condition  of  the  bank  holding 
company. 

The  fourth  commenter  agreed  that  a 
revision  of  the  information  reported  by 
nonbank  subsidiaries  is  warranted,  but 
suggested  that  the  reporting  format 
follow  that  of  the  FR  2314.  Report  of 
Condition  of  Foreign  Subsidiaries. 
Howe\*er.  since  the  proposed  format  of 
the  FR  Y-llQand  FR  Y-llI  is  consistent 
with  the  format  of  other  bank  holding 
company  reports  and  the  Call  Report 
filed  by  commercial  banks,  the  Board 
appro\-ed  the  format  as  proposed.  The 
Board  believ'es  that  conforming  the 
format  to  that  of  the  Call  Report  and  the 
other  holding  company  reports  should 
reduce  the  burden  on  most  bank  holding' 
companies.  The  cwnmenter  also 
recommended  that  the  criteria  for 
determining  material  nonbank 
subsidiaries  exclude  intercompany 
transactions.  The  Board  believes  that 
intercompany  transactions  should  be 
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included  as  these  nonbank  subsidiaries 
serve  as  funding  vehicles  for  other 
credit  extending  nonbank  subsidiaries 
and  pose  liquidity  risks  to  the  bank 
holding  company.  Finally,  the 
commenter  recommended  that  the 
proposed  FR  Y-llI  be  further 
summarized.  The  revised  format  is 
composed  of  significant  asset  and 
liability  accounts.  Additional  schedules 
are  required  to  be  completed  only  if  the 
nonbank  subsidiary  is  engaged  in 
extensions  of  credit.  The  Board  believes 
that  the  revised  report  represents  the 
minimum  information  that  should  be 
collected  from  nonbank  subsidiaries  to 
evaluate  their  Financial  position  and  to 
monitor  their  potential  impact  on  the 
bank  holding  company. 

2.Feport  title:  Annual  Financial 
Statements  for  Nonbanking 
Subsidiaries. 

Agency  form  number:  FR  Y-llI. 
OMB  bocket  number:  7100-0244. 
Frequency:  Annual. 
Eeporters:  Bank  Holding  Companies. 
Annual  reporting  hours:  13,216. 
Estimated  average  hours  per  response: 
Range  from  0.4  to  8.0  hours. 
Number  of  respondents:  4130. 

Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c))  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Abstract  and  Public  Comments:  The 
prior  FR  Y-1 II  report  was  filed  by  a  top- 
tier  bank  holding  company  for  each  of 
its  nonbank  subsidiaries,  whether 
directly  or  indirectly  owned.  Combined 
and  consolidated  reporting  was 
permitted  in  some  instances.  The  report 
consisted  often  summary  financial 
items  and  two  items  providing 
consolidation  information. 

The  Federal  Reserve  has  approved  the 
following  revisions  to  the  FR  Y-1 11: 

(1)  Expand  the  report  to  collect  more 
detailed  financial  information, 
comparable  to  items  proposed  for  the  FR 
Y-llQbut  with  certain  detail  reported 
only  as  summary  items  and 

(2)  Revise  the  reporting  criteria  to 
collect  information  on  an  individual 
basis  annually  from  each  nonbank 
subsidiary  not  required  to  file  the 
proposed  FR  Y-llQ.  The  revised 
financial  statements  will  include  a 
balance  sheet,  income  statement,  off- 
balance  sheet,  and  a  statement  on 
changes  in  equity  capital.  The  FR  Y-llI 
will  also  include  a  loan  schedule  to  be 
submitted  only  by  respondents  engaged 


in  credit  extending  activities.  The 
public  comments  are  discussed  under 
the  FR  Y-1  IQ  report. 

Final  approval  under  OMB  delegated 
authority  of  the  elimination  of  the 
following  report: 

1.  Report  title:  Combined  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Holding  Companies,  by  Type  of 
Nonbank  Subsidiary. 
Agency  form  number:  FR  Y-1  IAS. 
OMB  Docket  number:  7100-0244. 
Frequency:  Annual. 
Reporters:  Bank  Holding  Companies. 
Annual  reporting  hours:  1,680. 
Estimated  average  hours  per  response: 
Range  from  1.0  to  17.0  hours. 
Number  of  respondents:  271. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Abstract:  The  FR  Y-1 1  AS  was  filed  by 
ail  bank  holding  companies  meeting  the 
prior  reporting  criteria  for  the  FR  Y-llQ. 
The  report  collected  the  same  report 
items  as  the  FR  Y-1  IQ  by  type  of 
nonbank  activity  and  consi«ts  of  a 
balance  sheet,  income  statement,  and  a 
memoranda  section.  The  Board  has 
eliminated  this  reporting  requirement, 
and  all  commenters  supported  this 
action. 

REGULATORY  FLEXIBILITY  ACT 
ANALYSIS 

The  Board  certifies  that  the  above 
bank  holding  company  reporting 
requirements  are  not  expected  to  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  reporting  requirements  for 
the  small  companies  require 
significantly  fewer  items  of  data  to  be 
submitted  than  the  amount  of 
information  required  of  large  bank 
holding  companies. 

The  information  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  24, 1995. 
Jennifier  I.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-7796  Filed  3-29-95;  8:45AM| 
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First  Community  Corporation,  et  a!.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  24, 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Community  Corporation, 
Columbia,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Community  Bank,  N.A.,  Lexington, 
South  Carolina  (in  organization). 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Suburban  Illinois  Bancorp,  Inc., 
Elmhurst,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Suburban 
Bank  of  Elmhurst,  Elmhurst,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Mountain  View  Bancshares,  Inc., 
Mountain  View,  Arkansas;  to  become  a 


bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
Bank  of  Mountain  View.  Mountain 
View,  Arkansas, 

Board  of  Governors  of  thr  Fetieral  Resene 
.System.  March  24.  1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-7797  Filed  3-29-95:  8:45  am) 
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Helena  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissit>le  NonJ^anking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary',  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
con.Hicts  of  interests,  or  unsound 
banking  practices,"  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hea.ring,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  13.  1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
[.ocust  Street.  St.  Louis.  Missouri  63166: 

7.  Helena  Bancshares.  Inc..  Helena. 
Arkansas:  to  engage  de  novo  through  its 


subsidiary  Helena  National  Leasing 
Company,  Inc.,  Memphis.  Tennessee,  in 
leasing  tangible  personal  property, 
consisting  primarily  of  business 
machines,  pursuant  to  §  225.25(b)(15)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  24. 1995. 

Jennifer  J.  John.<ion. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-7798  Filed  3-29-^5:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  f)egional  Public  Hearings  of 
the  Commission  on  Research  Integrity 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  two  regional  public 
hearings  and  meetings  of  the 
Commission  on  Research  Integrity.  All 
proceedings  are  open  to  the  public. 

The  first  meeting  will  be  on  Monday 
and  Tuesday.  April  10  and  11. 1995.  at 
the  Countway  Library  Auditorium, 
Harvard  Medical  Center.  25  Shattuck 
Street,  Boston,  MA.  The  Commission 
will  meet  from  8:30  a.m.  until  5:00  p.m. 
on  the  first  day  to  listen  to  testimony, 
and  from  9:00  a.m.  until  5KX)  p.m.  on 
the  second  day  to  deliberate 
Commission  issues. 

The  second  meeting  will  be  on 
Thursday  and  Friday,  May  4  and  5, 
1995,  at  the  University  of  Alabama,  the 
Great  Hall  and  Alumni  Auditorium 
respectively.  Hill  University  Center. 
1400  University  Boulevard, 
Birmingham,  AL.  The  Commission  will 
meet  from  8:30  a.m.  until  5:00  p.m.  on 
the  first  day  to  deliberate  Commission 
issues,  and  from  9:00  a.m.  until  4:45 
p.m.  on  the  second  day  to  listen  to 
testimony. 

Interested  parties  are  advised  to  call 
the  Executive  Secretary  shortly  before 
the  meeting  to  verify  the  date,  place, 
and  agenda. 

The  mandate  of  the  Commission  is  to 
develop  recommendations  for  the 
Secretary  of  Health  and  Human  Services 
(DHHSj  and  the  Congress  on  the 
administration  of  Section  493  of  the 
PubUc  Health  Service  Act.  as  amended 
by  and  added  to  by  Section  161  of  the 
NIH  Revitalization  Act  of  1993. 

In  its  deliljerations,  the  Commission 
has  confirmed  that  there  are  no  quick 
and  easy  answers  for  fair,  effective,  and 
realistic  administrative  solutions  to  a 
number  of  issues  in  research  integrity 
and  scientific  misconduct.  An  essential 
component  of  the  Commission's 
information-gathering  is  to  interact 


extensively  with  relevant  constituencies 
of  the  scientific  community — including 
junior  and  senior  scientists,  witnesses, 
respondents,  academic  administrators, 
as  well  as  students — to  understand  their 
particular  experiences  and  views  and  to 
explore  possible  improvements. 

Four  major  areas  are  currently  of  great 
interest  to  the  Commission: 

1.  A  New  Definition  of  Research 
Misconduct.  The  Commission  believes 
that  any  definition  needs  to  address  the 
full  extent  of  serious  research 
misconduct  but  must  avoid  a  definition 
that  is  too  broad,  vague,  and  potentially 
unfair.  In  addition,  a  two-tiered 
approach  for  research  integrity,  or 
failures  thereof,  would  be  useful:  it 
would  emphasize  institutional 
responsibility,  and  reserve  an  oversight 
role  for  the  Federal  Government. 

2.  Assurance  for  Institutions  and 
Accountability  for  Federally  Fu  nded 
Research.  The  Commission  is 
considering  that  each  institution 
receiving  Federal  funds  develop  and 
submit  for  Federal  review  and  approval 
assurances  concerning  the 
establishment  and  implementation  of: 
(a)  Good  research  practices  and 
professional  norms;  (b)  procedures  for 
disseminating  that  information 
throughout  its  community;  and  (c) 
educational  activities  designed  to  foster 
practice  of  the  highest  ethical  standards 
in  the  conduct  of  research  for  all 
researchers.  Topics  affecting  good 
research  practices  that  might  be 
addressed  in  institutional  assurances 
include:  data  recording  and  retention; 
supervisory  responsibility;  authorship 
practices;  protection  of  witnesses;  and 
other  professional  conduct  bearing 
directly  on  the  integrity  of  Federally 
supported  research. 

3.  Bill  of  Rights  for  Witnesses. 
Testimony  from  witnesses  (also  called 

"whistleblowers")  who  have  challenged 
perceived  research  misconduct  reaffirms 
the  Commission's  mandate  to  propose 
effective  whistleblower  protection. 
Witnesses  have  stated  that  retaliation 
occurs  with  sufficient  frequency  and 
impact  to  have  a  chilling  effect  on 
potential  witnesses  throughout  the 
research  community.  The  Commission 
is  considering  a  Witness  Bill  of  Rights. 

4.  Codes  of  Ethics.  Professional 
organizations  have  a  unique  role  in  the 
preservation  of  scientific  integrity.  The 
Commission  endorses  their  existence, 
their  continual  use  in  teaching  and 
standard  checking,  and  their  ongoing 
development  to  keep  pace  with  the 
ethical  issues  of  the  times.  The 
Commission  is  considering  that,  to 
reinforce  and  augment  the  influence  of 
normative  professional  standards, 
professional  organizations  should 
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become  more  active  in  defining, 
promulgating,  and  promoting 
compliance  with  these  standards. 

The  Commission  will  also  continue 
discussion  of  oth6r  issues  on  which  the 
Commission  may  make 
recommendations  in  its  final  report. 

The  Commission  invites  oral  or 
written  statements  from  interested 
parties.  Lengthy  statements  exceeding 
10  or  15  minutes  of  oral  presentation 
should  be  submitted  in  writing  or  via 
internet  to  the  Executive  Secretary 
before  the  meeting.  Written  statements 
will  be  reviewed  by  Commission 
Members. 

Henrietta  D.  Hyatt-Knorr.  Executive 
Secretary.  Commission  on  Research 
Integrity,  at  Rockwall  II.  Suite  700.  5515 
Security  Lane.  Rockville  MD  20852; 
(301)  443-5300  (phone);  (301)  443-5351 
(fax);  and  hhyatt@oasch.ssw.dhhs.gov 
(internet)  will  furnish  a  preliminary 
report  of  the  Commission  including  the 
Committee  charter  and  roster  of  the 
Committee  members,  and/or  a  meeting 
agenda  upon  request.  Individuals 
wishing  to  make  presentations  should 
contact  the  Executive  Secretary. 
Depending  on  the  number  of 
presentations  and  other  considerations, 
the  Executive  Secretary  will  allocate  a 
reasonable  timeframe  for  each  speaker. 
Henrietta  D.  Hyatt-Knorr. 
Executive  Secretary.  Commission  on  Research 
Integrity. 
IFR  Doc.  9.'>-7782  Filed  3-29-95;  8:45  ami 

BILUNO  COOC  41M-17-9 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-91) 

Notice  of  Proposed  Revised 
Publication  Schedule  for  the  Priority 
List  of  Hazardous  Substances  that  will 
be  the  Subject  of  Toxicological  Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
ACTK3N:  Notice. 

SUMMARY:  This  notice  announces  a 
proposed  change  in  the  publication 
schedule  for  the  "Priority  List  of 
Hazardous  Substances  that  will  be  the 
Subject  of  Toxicological  Profiles." 
According  to  the  proposal,  the  list 
would  be  shifted  to  a  2-year  publication 
schedule  with  a  yearly  informal  review 
and  revision.  Therefore,  the  next 
scheduled  publication  would  be  in  late 
1995  when  the  1995  Priority  List  of 
Hazardous  Substances  is  made  publicly 
available  from  ATSDR.  At  that  time,  a 
Federal  Register  notice  would  bo         •    - 


published  announcing  the  availability  of 
the  list. 

DATES:  Comments  concerning  this 
notice  must  be  received  by  May  1.  1995. 
ADDRESSES:  Comments  on  this  notice 
should  bear  the  docket  control  number 
ATSDR-91  and  should  be  sent  to  the 
attention  of  Dr.  )im  Holler.  Emergency 
Response  and  Scientific  Assessment 
Branch.  Division  of  Toxicology,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  1600  Clifton  Road,  NE.. 
Mailstop  E-29.  Atlanta.  Georgia  30333. 

Comments  on  this  notice  will  be 
available  for  public  inspection  at  the 
Agency  for  Toxic  Substances  and 
Disease  Registry.  Building  4.  Executive 
Park  Drive.  Atlanta.  Georgia  (not  a 
mailing  address),  from  8  a.m.  until  4:30 
p.m..  Monday  through  Friday,  except  for 
legal  holidays.  Because  all  public 
comments  are  available  for  public 
inspection,  no  confidential  business 
information  should  be  submitted  in 
response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Emergency  Response  and  Scientific 
Assessment  Branch.  Division  of 
Toxicology.  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-29, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6308. 

SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA  or  Superfund).  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  establishes  certain 
requirements  for  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
most  commonly  found  at  facilities  on 
the  CERCLA  National  Priorities  List 
(NPL).  Specifically,  section  104(i)(2)  of 
CERCLA,  as  amended  by  SARA  (42 
U.S.C.  9604(i)(2)),  requires  that  the 
agencies  maintain  a  list,  in  order  of 
priority,  of  the  hazardous  substances 
found  at  NPL  sites  posing  the  most 
significant  potential  threat  to  human 
health.  This  listing  is  called  the 
"Priority  List  of  Hazardous  Substances 
that  will  be  the  Subject  of  Toxicological 
Profiles."  Each  substance  on  the  Priority 
List  is  a  candidate  to  become  the  subject 
of  a  toxicological  profile  prepared  by 
ATSDR  and  the  subsequent 
identification  of  priority  data  needs  for 
that  substance. 

The  history  of  the  Priority  List  is  as 
follows:  The  first  100  substances  were 
published  in  1987  (52  FR  12866);  an 
additional  100  in  1988  (53  FR  41280); 
25  more  in  1989  (54  FR  43619);  25  more 
in  1990  (55  FR  42067);  and  a  revision 
of  the  priority-list  algorithm,  including 


publication  of  the  final  target  of  275 
substances,  was  published  in  1991  (56 
FR  52166).  The  list  of  275  has  been 
reviewed  annually,  in  1992  (57  FR 
48801)  and  1993  (59  FR  9486),  as  called 
for  by  the  legislation. 

The  1991  revision  of  the  algorithm 
represented  a  significant  advance  in  the 
prioritization  methodology.  This  listing 
now  uses  information  from  ATSDR's 
Hazardous  Substance  Release/Health 
Effects  Database  (HazDat),  an  active 
database  of  contaminants  at  NPL  sites, 
as  found  in  ATSDR's  public  health 
assessments.  While  the^algorithm's  use 
of  current  data  keeps  its  conclusions 
contemporary,  experience  has  shown 
that  with  this  new  approach,  the 
Priority  List  has  not  changed 
substantially  from  year  to  year, 
particularly  for  high-priority  substances. 
ATSDR  believes  that  this  stability 
reflects  that  the  listing  activity  has  fully 
developed.  However,  the  amount  of  staff 
time  needed  to  generate  and  publish  the 
Priority  List  each  year  is  not 
insignificant;  substantial  resources  are 
still  required  for  quality  assurance  and 
preparation  and  dissemination  of 
results.  ATSDR  would  like  to  shift  some 
of  these  resources  to  implement 
promising  new  ideas  to  enhance  the 
algorithm  and  data. 

For  these  reasons,  ATSDR  and  EPA 
would  like  to  shift  the  Priority  List 
activity  to  a  2-year  publication  schedule 
with  a  yearly  informal  review  and 
revision.  The  informal  review  and 
revision  would  result  in  an  interim  list 
that  would  not  be  published  or 
announced  in  the  Federal  Register,  but 
would  be  made  available  on  request. 
The  agencies  believe  that  the  Priority 
List  activity  is  mature  enough  that  little 
is  lost  by  reducing  the  frequency  of 
publication  and  much  is  gained  for 
other  activities.  This  schedule  will 
allow  staffers  to  concentrate  on 
enhancing  the  quality  of  the  algorithm 
and  its  underlying  data.  It  should  also 
allow  enough  time  •for  (1)  the  underlying 
data  to  change  sufficiently  so  results 
will  be  more  notably  affected,  and  (2) 
adequate  analysis,  feedback,  and  insight 
to  have  occurred  in  order  to  enact  more 
valuable  revisions  with  each  release. 

The  publicly  announced  list  would  be 
used  to  develop  toxicological  profiles. 
Placement  on  the  priority  list  is  one 
factor  used  to  determine  if  a  substance 
is  to  be  considered  for  profile 
development  in  a  given  year.  However, 
the  interim  list  may  also  be  reviewed  to 
identify  candidate  substances  that  could 
be  targeted  for  profile  development. 

ATSDR  and  EPA  would  retain  the 
option  to  re-publish  the  Priority  List  in 
loss  than  2  years,  if  important  new 


developments,  insights,  or  resources 
arise. 

Dated:  March  24. 1995. 
Gaire  V.  Broome, 

Deputy  Administrator.  Agency  for  Toxic 

Substances  and  Disease  Registry. 
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BILUNC  CODE  416^70-P 


Administration  for  Children  and 
Families 

Office  of  Community  Services;  State 
Median  Income  Estimates  for  Four- 
Person  Families  (FY  1996);  Notice  of 
the  Fiscal  Year  (FY)  1996  State  Median 
Income  Estimates  for  Use  Under  the 
Low  Income  Home  Energy  Assistance 
Program  (LIHEAP)  Administered  by  the 
Administration  for  Children  and 
Families,  Office  of  Community 
Services,  Division  of  Energy 
Assistance 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Notice  of  estimated  state  median 
income  for  FY  1996. 

SUMMARY:  This  notice  announces  the 
estimated  median  income  for  four- 
person  families  in  each  state  and  the 
District  of  Columbia  for  FY  1996 
(October  1, 1995  to  September  30. 1996). 
In  the  past,  the  date  for  adoption  of  the 
state  median  income  estimates  has  been 
the  first  day  of  the  fiscal  year  after  their 
publication.  The  adoption  date  for  the 
state  median  income  estimates  now  has 
been  changed  to  be  consistent  with  the 
adoption  date  for  the  poverty  income 
guidelines.  Therefore,  LIHEAP  grantees 
may  adopt  the  state  median  income 
estimates  at  any  time  between  the  date 
of  this  publication  and  the  first  day  of 
FY  1996  at  the  LIHEAP  grantee's  option. 
This  means  that  LIHEAP  grantees  could 
also  choose  to  implement  this  notice 
during  the  period  between  the  heating 
and  cooling  seasons.  However,  by 


October  1, 1995.  or  by  the  beginning  of 
a  grantee's  fiscal  year,  whichever  is 
later.  LIHEAP  grantees  using  state 
median  income  estimates  must  adjust 
their  income  eligibility  criteria  to  be  in 
accord  with  the  FY  1996  state  median 
income  estimates. 

This  listing  of  estimated  state  median 
incomes  concerns  maximum  income 
levels  for  households  to  which  LIHEAP 
grantees  may  make  payments  under 
LIHEAP  or  by  the  beginning  of  a 
LIHEAP  grantee's  fiscal  year,  whichever 
is  later. 

EFFECTIVE  DATE:  The  estimates  are 
effective  at  any  time  between  the  date  of 
this  publication  and  October  1, 1995,  or 
by  the  beginning  of  a  LIHEAP  grantee's 
fiscal  year,  whichever  is  later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Litow,  Administration  for 
Children  and  Families,  HHS.  Office  of 
Community  Ser\'ices,  Division  of  Energy 
Assistance.  5th  Floor  West,  370  L'Enfant 
Promenade.  S.W.,  Washington.  D.C. 
20447.  Telephone:  (202)  401-5304. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  section  2603(7)  of  Title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35.  as  amended),  we  are  announcing  the 
estimated  median  income  of  a  four- 
person  family  for  each  state,  the  District 
of  Columbia,  and  the  United  States  for 
FY  1996  (the  period  of  October  1, 1995, 
through  September  30, 1996). 

Section  2605(b)(2)(B)(ii)  of  the 
LIHEAP  statute  provides  that  60  percent 
of  the  median  income  for  each  state,  as 
annually  established  by  the  Secretary'  of 
Health  and  Human  Services,  is  one  of 
the  income  criteria  that  LIHEAP 
grantees  can  use  in  determining  a 
household's  eligibility  for  LIHEAP. 

LIHEAP  is  currently  authorized 
through  the  end  of  FY  1999  by  the 
Human  Ser\'ices  Amendments  of  1994. 
Public  Law  103-252,  which  was  enacted 
on  May  18, 1994. 


Estimates  of  the  median  income  of 
four-person  families  for  each  state  and   ' 
the  District  of  Columbia  for  FY  1996 
have  been  developed  by  the  Bureau  of 
the  Census  of  the  U.S.  Department  of 
Commerce,  using  the  most  recent 
available  income  data.  In  developing  the 
median  income  estimates  for  FY  1996, 
the  Bureau  of  the  Census  used  the 
following  three  sources  of  data:  (1)  The 
March  1994  Current  Population  Survey; 
(2)  the  1990  Decennial  Census  of 
Population;  and  (3)  1993  per  capita 
personal  income  estimates,  by  state, 
from  the  Bureau  of  Economic  Analysis 
of  the  U.S.  Department  of  Commerce. 

This  is  the  first  year  in  which  income 
estimates  from  the  March  Current 
Population  Sur\'ey  are  based  on 
population  controls  from  the  1990 
Decennial  Census  of  Population. 
Previous  income  estimates  from  the 
March  Current  Population  Survey  had 
been  based  on  population  controls  from 
the  1980  Decennial  Census  of 
Population.  Generally,  the  use  of  1990 
population  controls  results  in  somewhat 
lower  estimates  of  income.  This  has 
resulted  in  several  states  having  lower 
state  median  income  estimates  for  FY 
1996  than  for  FY  1995. 

For  further  information  on  the 
estimating  method  and  data  sources, 
contact  Edward  Welniak,  Chief  of  the 
Income  Statistics  Branch,  Housing  and 
Household  Economic  Statistics 
Division,  at  the  Bureau  of  the  Census 
(301-763-8576). 

A  state-by-state  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  family  for  FY 
1996  follows.  The  listing  describes  the 
method  for  adjusting  median  income  for 
families  of  different  sizes  as  specified  in 
45  CFR  96.85(b),  which  was  published 
in  the  Federal  Register  on  March  3, 
1988  at  53  FR  6824. 

Dated:  March  1, 1995. 
Donald  Sykes, 

Director.  Office  of  Community  Senices. 


Estimated  State  Median  Income  for  4-Person  Families,  by  State,  Fiscal  Year  1996' 


States 

Estimated 
State  me- 
dian income 
4-person 
families  2 

60  percent 
of  estimated 

State  me- 
dian income 
4-person 
families 

Alabama 

S37.975 
51.181 
39.679 
32.594 
44.643 
47.112 
59.288 
50.228 
46.943 
40.405 

S22.785 
30.709 
23  807 

Alaska  

Arizona  _ _ 

Arkansas  

19,556 
26.786 
28,267 
35  573 

Califomia 

Colorado 

Connecticut  . 

Delaware  

30,137 
28.166 
24.243 

Distnct  of  Col  

Florida  

UMI 
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ESTJMATED  State  Mecman  Income  for  4-Person  Families,  by  State,  Fiscal  Year  1996'— Continued 


States 


Georgia _... 

Hawan  ._ _ 

Idafx)  

Illinois  - 

Indiana  

Iowa 

Kansas  

Kentucky  «_.. 

Louisiana 

Maine  

Maryland  _. 

Massachusetts  

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana  

r<(ebraska 

Nevada 

New  Hampshire  _ 

New  Jersey  ™ 

New  Mexico  _ 

New  York  „... 

Nortfi  Carofirfa 

North  OakolB 

Ohio 

Oklahotna 

Oregon 

Penrttytvania - 

Rhode  islarxJ 

South  Carolirui  — 

South  Dakota 

Tennessee  

Texas  

Utah 

Verrrxjnt 

Virginia 

Wastiwiglon 

West  Virginia 

Wisconsin 

Wyonvng 


Estimated 
State  me- 
dian income 
4 -person 
famiies^ 


44.120 
54.856 
39.851 
47,975 
44.274 
42.772 
43.155 
36.291 
35.177 
41.513 
53.717 
55.120 
46.633 
48.817 
34,001 
42.162 
38.157 
42.262 
46.137 
49.45? 
57.916 
35.560 
47,570 
42.691 
41.084 
46.116 
35.133 
42.745 
47,109 
47.908 
40.163 
38.067 
38.341 
40.688 
42,630 
44.184 
47.732 
50.557 
34.189 
46.363 
45,414 


60  percent 
ot  esttrruted 

Slate  rne- 
dian  vicome 

4-person 
lamlies 


26,472 
32.914 
23.91 1 
28.785 
26,564 
25,663 
25.893 
21.775 
21.106 
24.908 
32^30 
33,072 
27.980 
29,290 
20.401 
26.297 
22,894 
25357 
27,682 
29.671 
34.750 
21,336 
28342 
25.615 
24,650 
27,670 
21.080 
25.647 
28.265 
28.745 
24.098 
22.840 
23.005 
24.413 
25.578 
26.510 
28.639 
30.334 
20.513 
27.818 
27248 


Uo\m—fy  1996  covers  the  penod  ot  October  1 ,  1995  through  September  30.  1996.  The  estimated  median  incorn«  for  4-person  famriies  Ir/mg 
in  the  United  States  is  S45.161  tor  FY  1996.  The  estimates  are  ettective  lor  the  Low  Income  Home  Energy  Assistance  Program  (LIHEAP)  at  any 
tme  between  the  date  ol  this  publication  and  October  1,  1995.  or  by  the  begmnrng  of  a  LIHEAP  grantee's  fiscal  year,  whichever  is  later. 

"  In  accordance  with  45  CFR  96 85,  each  states  estirDaled  med«n  income  tor  a  4-person  family  is  mutoplted  by  the  foBowing  percentages  to 
adjust  lor  family  size:  52%  for  one  person.  68%  lor  l¥»o  persor«.  84%  for  three  persons.  100%  for  four  persons,  116%  tor  five  persons,  and 
132%  lor  sa  persons.  For  larmly  sizes  greater  than  six  persons,  add  3%  to  132%  lor  each  additional  tamity  member  and  mUtiply  the  r>ew  per- 
centage by  the  slate's  estimated  median  irKome  tor  a  4-person  lamily 

'  Prepared  by  the  Bureau  ol  ttie  Census  from  the  March  1994  Current  Population  Survey.  1990  Decenrual  Census  of  Popuialion  and  Housing, 
and  1 993  per  caprta  personal  mcome  estimates,  by  state,  from  the  Bureau  of  Economic  Anafysis 
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BOXING  COOC  41t4-0t-P 

Food  and  Drug  Administration 

(Docket  No.  94M-0363] 

Exogen^^',  inc.;  Premarfcet  Approval  of 
Sonic  Accelerated  Fracture  Healing 
System  (SAFHSoo);  Correction 

AGENCY:  Food  and  Dnig  Administration, 
HHS. 


ACTION:  Notice:  correction. 


SUkHMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  corre<.-ting  a 
notice  that  appeared  in  the  Fedei^l 
Register  of  November  9.  1994  (59  FR 
55847).  The  document  announced  the 
approval  of  the  Exogen'"^.  Inc..  Sonic 
Accelerated  Fracture  Healing  System 
(SAFHSW).  Some  information  was 
inadvertently  omitted  and  incomerl 
approval  dates  were  used.  This 
document  corrects  those  errors. 


FOR  FURTHER  INFORklATION  CONTACT: 
La)uana  D.  Caldwell.  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-2904. 

In  FR  Doc.  94-27222,  appearing  on 
page  55847.  in  the  Federal  Register  of 
November  9. 1994.  the  following 
correi.tions  are  made: 

1.  On  page  55847,  in  the  third 
column,  the  "SUMMARY"  section, 
beginning  in  the  5th  line,  "September 
13,  1994"  should  read  "October  5. 
1994";  and  in  the    SUPPLEMENTARY 


INFORMATION"  section  in,  beginning 
in  the  10th  line,  the  words  "acceleration 
of  the  time  to  a  healed  fracture  for  fresh, 
closed,  distal"  should  read  "the 
treatment  of  fresh,  closed,  posteriorly 
displaced  distal." 

2.  On  page  55848.  in  the  first  column, 
in  the  first  paragraph,  in  the  31st  line, 
after  the  word  "indication",  fhe 
following  paragraph  is  added: 

All  other  indications  for  the  device  will 
require  additional  data,  and  PMA* 
supplements  must  be  submitted  for  new 
indications.  Furthermore,  the  applicant  must 
conduct  a  study  to  gather  additional 
information  to  validate  some  of  the 
conclusions  that  were  drawn  from  the  PMA 
studies,  based  on  a  larger  size. 

3.  On  the  same  page,  in  the  first 
column,  in  the  38th  line,  after  the  word 
"review",  the  following  paragraph  is 
added: 

In  accordance  with  the  Panel's  observation 
that  differences  exist  in  the  rate  of  healing  in 
different  age  groups.  CDRH  also  directed  the 
applicant  to  include  a  warning  statement 
regarding  the  specific  age  range  of  the 
patients  to  be  treated.  CDRH  concluded  that 
based  on  the  study's  success  criteria  (e.g., 
both  radiographically  and  clinically  healed), 
the  results  of  study  did  show  a  statistically 
significant  difference  in  the  time  to  a  healed 
fracture  in  favor  of  the  active  device. 

4.  On  the  same  page,  in  the  first 
column,  in  the  43d  line,  after  the  word 
"panel"  the  following  phrase  is  added: 

"additional  statistical  analysis  of  the 
patient  data  stratified  by  age  and  gender.". 

5.  On  the  same  page,  in  the  first  full 
paragraph,  in  the  first  line,  "September 
13.  1994"  should  read  "October  5. 
1994". 

Dated:  March  17,1995. 
loseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  95-7744  Filed  3-30-95;  8:45  ami 
BILUNG  COOC  4160-01-f 


Health  Care  Financing  Administration 

[ORD-073-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 11 5(a)  of  the  Social 
Security  Act:  January  1995 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  demonstration  projects 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  month 
of  January  1995  under  the  authority  of 
section  1115  of  the  Social  Security  Act. 
This  notice  also  lists  approved, 
disapproved  and  pending  proposals. 


COMMENTS:  We  will  accept  WTitten 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
WTitten  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  2230  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore,  MD 
21207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  966-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27. 
1994.  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

II.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  January 
1995 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  submissions, 
pending  proposals,  approvals,  and 
disapprovals.  Proposals  submitted  in 
response  to  a  grant  solicitation  or  other 
competitive  process  will  be  reported  as 
received  during  the  month  that  such 
grant  or  bid  is  awarded,  so  as  to  prevent 
interference  with  the  awards  process. 
We  have  added  a  new  category  in  this 
notice  entitled  "Approved  Grant 
Proposals"  to  identify  grant  and 


cooperative  agreement  awards  for 
development  of  demonstration  projects 
that  may  involve  section  1115  authority. 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
eligibility  of  persons  with  incomes  up  to 
250  percent  of  the  Federal  poverty  level 
(FPL),  with  persons  with  incomes  above 
133  percent  of  the  FPL  paying  all  or  a 
portion  of  premiums.  To  fund  the 
demonstration,  the  State  is  seeking  a 
waiver  of  Federal  Medical  Assistance 
Payments  (FMAP)  requirements,  which 
would  effectively  create  a  block  grant 
whereby  the  Federal  share  of  the 
demonstration  would  be  fixed  over  the 
course  of  the  demonstration  and  the 
State  would  assume  the  cost  of  increases 
as  they  occurred. 

Date  Received:  January  3. 1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director.  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals. 
Post  Office  2870.  Baton  Rouge. 
Louisiana  70821-2871,  (504)  342-2964. 

Federal  Project  Officer:  Gina  demons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 

Demonstration  Title/State: 
SoonerCare — Oklahoma. 

Description:  Oklahoma  proposes  to 
implement  a  5-year  statewide  managed 
care  demonstration  using  both  fully  and 
partially  capitated  delivery  systems.  The 
emphasis  of  the  program  is  to  address 
access  problems  in  rural  areas  by 
encouraging  the  development  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fully 
capitated  managed  care  delivery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
rural  areas  of  the  State.  All  currently 
eligible,  non-institutionalized 
individuals  will  be  enrolled  during  the 
first  two  years  of  the  project. 

Date  Received:  January  6, 1995. 

State  Contact:  Dr.  Garth  Splinter, 
Oklahoma  Health  Care  Authority. 
Lincoln  Plaza,  4545  N.  Lincoln  Blvd., 
Suite  124,  Oklahoma  Citv,  Oklahoma 
73105. 

Federal  Project  Officer:  Helaine  I. 
Fingold.  Health  Care  Financing 
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Administration.  Office  of  Raaearch  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore. 
Maryland  21207. 

2.  Pending  Proposals: 

Demonstration  Title/State:  The 
Diamond  State  Health  Plan — Delaware. 

Description:  Delavrare  proposes  to 
expand  eligibility  for  Medicaid  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  fwverty  level  and  require 
that  the  Medicaid  population  enroll  in 
mana^^  r^re  delivery  systems.  The 
State's  current  section  1115 
demonstration  project,  the  Delaware 
Health  Care  Partnership  for  Children, 
would  be  incorporated  into  the 
statewide  program  as  an  optional 
provider  for  eligible  children. 

Date  Received:  July  29. 1994. 

State  Contact:  Kay  Holmes.  DSHP 
Coordinator.  DHSS  Medicaid  Unit. 
Biggs  Building.  P.O.  Box  906,  New 
Castle,  Delaware  19720.  (302)  577-4900. 

Federal  Pro/ect  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Admini.stration.  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard.  Bahimore. 
Maryland  21207. 

Demonstration  Title/State:  MediPlan 
Plus — Illinois. 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 

Date  Received:  September  15, 1994. 

State  Contact:  Tom  Toberman. 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springfield, 
Illinois  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  demons. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Sec-urity 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
MassHealth — Massachusetts. 

Description:  Massachusetts  proposes  a 
range  of  strategies  that  would  extend 
Medicaid  coverage  to  its  low-income 
and  uninsured  citizens,  including  the 
employed,  the  short-term  unemployed, 
and  the  long-term  unemployed.  The 
proposed  program  would  employ  direct 
provision  of  health  services  as  well  as 
indirect  strategies  that  would  promote 
market  forces  to  address  the  needs  of  the 
uninsured,  by  providing  subsidies  to 
employers  and  low- income  employees 
with  incomes  up  to  200  percent  of  the 
Federal  poverty  level. 

Date  Received:  April  15,  1994. 

State  Contact  Laurie  Burgess, 
Director,  Managed  Care  Program 


Development.  Division  of  Medical 
Assistance,  600  Washington  Street, 
Boston,  Massachu.sett8  02111,  (617) 
348-5695. 

Federal  Project  Officer  Ed  Hutton, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

Demonstration  Title/State: 
MinnesotaCare — Minnesota. 

Description:  Minnesota  proposes  to 
expand  its  use  of  managed  care  ser\'ice 
delivery  and  to  extend  Medicaid 
eligibility  to  families  and  children  with 
incomes  up  to  275  percent  of  the 
Federal  poverty  level.  The  State  would 
also  integrate  Medicaid  with  other 
public  entitles  that  deliver  health 
services. 

Date  Received:  July  28,  1994. 

State  Contact:  Maria  Gomez, 
Commissioner,  Health  Care  Services 
Delivery.  Minnesota  Department  of 
Human  Services.  444  Lafayette  Road  N. 
St.  Paul,  Minnesota  55155.  (612)  297- 
4113. 

Federal  Project  Officer:  Penny  Pine. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 

Demonstration  Title/State:  Missouri. 

Description:  Missouri  proftoses  to 
require  that  beneficiaries  enroll  in 
managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30.  1994. 

State  Contact:  Donna  Checkett. 
Director.  Division  of  Medical  Services. 
Missouri  Department  of  Social  Services. 
P.O.  Box  6500.  Jefferson  City.  Missouri 
65102-6500.  (314)  751-6922, 

Federal  Project  Officer:  Suzanne 
Rotwein,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard,  Bahimore, 
Maryland  21207. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Hampshire. 

Description:  New  Hampshire  proposes 
to  extend  Medicaid  eligibility  to  adults 
with  incomes  below  the  AFDC  cash 
standard  and  to  create  a  public 
insurance  product  for  low  income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  health  care  delivery 
system. 


Dole  Received:  June  14, 1994. 

State  Contact:  Barry  Bodell.  New 
Hampshire  De|}artment  of  Health  and 
Human  Services,  Office  of  the 
Commissioner.  6  Hazen  Drive.  Concord. 
New  Hampshire  03301-6505.  (603)  271- 
4332. 

Federal  Project  Officer:  Maria 
Boulmetis.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Feuding) 

No  conceptual  proposals  were 
approved  during  the  month  of  January. 

4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending) 

No  grant  proposals  were  awarded  in 
the  month  of  January.  The  following  ore 
proposals  awarded  since  January  1, 
1993: 

Demonstration  Title/State:  MAINE- 
NET:  Medicaid  and  Medicare  Managed 
Care  for  the  Elderly  and  Physically 
Disabled  in  Maine — Maine. 

Description:  This  project  is  designed 
to  demonstrate  integrated  models  for  the 
financing  and  delivery  of  managed 
health  care  and  social  services  for 
elderly  and  physically  disabled  persons 
on  Medicare  and/ or  Medicaid  in  Maine. 
The  project  seeks  to  promote  the 
development  of  regional  service 
delivery  networks  or  health  plans, 
particularly  in  rural  areas  of  the  State, 
that  would  be  responsible  for  the 
management,  coordination  and 
integration  of  services,  including  muhi- 
disciplinary  approaches  to  care 
planning  and  service  delivery.  The 
demonstratioH  will  provide  a 
comprehensive  package  of  primary, 
acute,  and  long  term  care  (institutional 
and  noninstitutional)  services  as  part  of 
a  prepaid  capitated  health  plan  for  the 
target  populations.  The  project  is  in  the 
early  developmental  stage. 

Date  Received:  March  25, 1994. 

State  Contact:  Carreen  Wright.  State 
of  Maine  Department  of  Human 
Services.  State  House  Station  #11. 
Augusta,  Maine  04333. 

Federal  Project  Office:  Kay 
Lewandowski,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Project 
Demonstrating  and  Evaluating 
Alternative  Methods  to  Assure  and 
Enhance  the  Quahty  of  Long  Term  Care 
Services  for  Persons  with 
Developmental  Disabilities  through 
Performance-Based  Contracts  with 
Service  Providers — Minnesota 


Description:  The  purpose  of  this 
project  is  to  determine  whether  and  how 
well  the  implementation  of  new 
approaches  to  quality  assurance,  with 
outcome-based  dehnitions  and 
measures  of  quality,  will  replace  the 
input  and  process  measures  of  quality, 
and  in  the  process  contribute  to 
improving  quality  of  life  for  persons 
with  developmental  disabilities.  The 
Minnesota  Department  of  Human 
Services  will  seek  Federal  authority  to 
waive  necessary  provisions  of 
intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR)  regulations 
to  permit  alternative  quality  assurance 
mechanisms  in  selected  demonstration, 
residential,  and  support  service 
programs.  The  Department  will  enter 
into  performance-based  contracts  with 
counties,  and  participating  ICF/MR 
providers.  Desirable  outcomes  include, 
among  others,  the  enhancement  of 
consumer  choice  and  autonomy, 
employment,  and  integration  into  the 
community.  This  project  is  in  the 
developmental  stage. 

Date  Received:  March  25, 1994. 

State  Contact:  Helen  M.  Yates, 
Minnesota  Department  of  Human 
Services,  Health  Care  Administration, 
44  Lafayette  Road,  St.  Paul.  Minnesota 
55155-3853. 

Federal  Project  Officer.  Samuel  M. 
Brown,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

5.  Approved  Proposals 

Demonstration  Title/State: 
OhioCare — Ohio. 

Description:  Ohio  will  expand 
Medicaid  eligibility  to  include 
uninsured  persons  with  incomes  up  to 
100  percent  of  the  Federal  poverty  level. 
New  and  current  eligibles  in  this 
statewide  program  will  receive  services 
through  managed  care.  Certain  special 
health  related  services,  such  as  mental 
health  and  drug  and  alcohol  addiction 
services,  will  also  be  provided  through 
managed  care. 

Date  Received:  March  2,  1994. 

Date  Awarded:  January  17,  1995. 

Implementation  Date:  (Proposed) 
January  1, 1996. 

State  Contact:  Kathi  Glynn,  Director, 
Ohio  Medicaid,  30  East  Broad  Street. 
Columbus,  Ohio  43266,  (614)  644-0140. 

Federal  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 


6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  have  been  disapproved  since 
January  1, 1993. 

B.  Other  Section  1115  Demonstration 

Proposals 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  January. 

2.  Pending  Proposals 

Demonstration  Title/Stole:  Georgia's 
Children's  Benefit  Plan. 

Description:  The  State  of  Georgia 
submitted  a  Section  1115  proposal 
entitled  "Georgia  Children's  Benefit 
Plan"  that  provides  preventive  and 
primary  care  services  for  children  1 
through  5  years  of  age  who  are  between 
133  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
waiver  is  5  years  with  proposed  project 
dates  of  July  1, 1995  to  June  30,  2000. 

Date  Received:  December  12,  1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street  NW,  201 
South  Grand  Avenue  East,  Atlanta, 
Georgia  30303-3159,  (404)  651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  aiHl 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  High  Cost 
User  Initiative — Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case 
management  system  for  high-cost,  high- 
risk  Medicaid  recipients. 

Date  Received:  July  8, 1994. 

State  Contact:  John  Folkemer, 
Maryland  E)epartment  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  Policy,  201  West  Preston 
Street,  Baltimore,  Maryland  21201,  (410) 
225-5206. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Minnesota 
Long-Term  Care  Options  Project — 
Minnesota. 

Description:  The  State  proposes  to 
integrate  long-term  care  and  acute  care 
services  under  combined  Medicare  and 
Medicaid  capitation  payn»ents  for 
elderly  dual  eligibles. 

Date  Receix'ed:  April  18, 1994. 

State  Contact:  Pamela  Parker. 
Minnesota  Department  of  Human 
Services,  Human  Services  Building,  444 


Lafayette  Road  North,  St.  Paul, 
Minnesota  55155,  (612)  296-2140. 

Federal  Project  Officer  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Bahimore, 
Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  wcMnen  of 
childbearing  age  v^th  incomes  at  or 
below  185  percent  of  the  Federal  . 

poverty  level.  ,>^^^^. — 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Dixnsion  of  Medical 
Assistance.  P.O.  Box  2348.  Santa  Fe, 
New  Mexico  87504-2348.  (505)  827- 
3106. 

Federal  Project  Officer  Alisa  Adamo. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Bahimore,  Maryland  21207. 

Demonstration  Title/State:  Pay-in 
Spenddown  Pilot — Ohio. 

Description:  Ohio  proposes  to 
implement  a  one-coimty  {wlot  program 
to  simplify  Medicaid  eligibility 
administration.  It  would  allow  the 
medically  needy  to  pay  in  spenddouTi 
amounts  in  order  to  qualify  for 
Medicaid. 

Date  Received:  April  28, 1994. 

State  Contact:  Jeanne  Carroll,  Ohio 
Department  of  Human  Services,  30  East 
Broad  Street,  Columbus,  Ohio  43266, 
(614)  466-6024. 

Federal  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
CHOICES— Citizenship,  Health. 
Opportunities,  Interdependence, 
Choices  and  Supports-— Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5,  1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health. 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston.  Rhode  Island 
02920,(401)464-3234. 

Federal  Project  Officer  Melissa 
McNifT,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 
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Demonstration  Title/State:  Virginia. 

Description:  Virginia  proposes  to 
expand  Medicaid  eligibility  to  children 
in  the  State-funded  KIDS  CARE 
program,  and  provide  them  with  a 
limited  Medicaid  beneHt  restricted  to 
ambulatory  services. 

Date  Received:  May  18. 1994. 

State  Contact:  Janet  Kennedy.  Suite 
1300,  600  East  Broad  Street.  Richmond. 
Virginia  23219.  (804)  371-8855. 

Federal  Project  Officer:  Maria 
Boulmetis.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
6325  Security  Boulevard.  Bahimore. 
Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Demonstration — Washington. 

Description:  The  State  proposes  to 
provide  family  planning  services  to  low- 
income  women  for  an  additional  10 
months  postpartum,  which  will  extend 
total  coverage  for  such  services  to  one 
year. 

Date  Received:  April  21.  1994. 

State  Contact:  Claudia  I^wis.  Medical 
Assistance  Administration.  Division  of 
Client  Services.  P.O.  Box  45530, 
Olympia.  Washington  98504-5530. 
(206) 586-2751. 

Federal  Project  Officer:  Maria 
Boulmetis.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

Demonstration  Title/State:  Wisconsin. 

Description:  The  State  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
recipients. 

Date  Received:  March  9,  1994. 

State  Contact:  Jean  Sheil,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services.  1  West  Wilson  Street.  Room 
650,  P.O.  Box  7850.  Madison.  Wisconsin 
53707.  (608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
6325  Security  Boulevard.  Baltimore. 
Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  month  of  January. 

4.  Approved  Proposals 

The  following  projects  were 
inadvertently  omitted  from  the  list  of 
pending  proposals  published  in  the 
Federal  Register  on  January  23. 1995 
(60  FR  4418). 


Demonstration  Title/State:  The 
Multistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration — Kansas. 

Description:  This  demonstration  tests 
a  combined  Medicare  and  Medicaid 
nursing  home  payment  and  quality 
monitoring  system.  The  system 
significantly  enhances  the  quality 
assurance  process  in  SNFs.  Data  for 
measuring  quality  of  care  will  come 
from  an  expanded  version  of  the 
standardized  resident  assessment 
instrument  currently  used  by  States  for 
all  nursing  home  residents.  The  same 
tool  that  is  used  in  care  planning,  which 
measures  residents'  needs,  strengths, 
and  preferences,  will  be  used  to 
determine  Medicare  and  Medicaid 
payment.  In  the  developmental  phase  of 
the  demonstration,  data  from  the 
assessment  instruments  were  used  to 
create  30  facility-level  quality 
indicators.  Under  the  demonstration, 
these  indicators  wrlll  help  facilities 
benchmark  their  own  performance  and 
help  Medicare  and  Medicaid  target 
nursing  home  surveys. 

Date  Received:  Winter  1989. 

Date  Awarded:  January  1995. 

Implementation  Date:  (Proposed) 
Summer  1995. 

State  Contact:  Evelyn  McCormick. 
R.N.,  Case  Mix  Demonstration  Project 
Director.  Department  of  Social  And 
Rehabilitation  Services  Docking  State 
Office  Building.  Room  628  South.  915 
Southwest  Harrison.  Topeka,  Kansas 
66612-1570.  (913)  296-4752. 

Federal  Project  Officer:  Elizabeth 
Cornelius.  Heahh  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  The 
Multistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration — Maine. 

Description:  This  demonstration  tests 
a  combined  Medicare  and  Medicaid 
nursing  home  payment  and  quality 
monitoring  system.  The  system 
significantly  enhances  the  quality 
assurance  process  in  SNFs.  Data  for 
measuring  quality  of  care  will  come 
from  an  expanded  version  of  the 
standardized  resident  assessment 
instrument  currently  used  by  States  for 
all  nursing  home  residents.  The  same 
tool  that  is  used  in  care  planning,  which 
measures  residents'  needs,  strengths, 
and  preferences,  will  be  used  to 
deterinine  Medicare  and  Medicaid 
payment.  In  th»developmental  phase  of 
the  demonstration,  data  from  the 
assessment  instruments  were  used  to 
create  30  facility-level  quality 
indicators.  Under  the  demonstration, 
these  indicators  will  help  facilities 


benchmark  their  own  performance  and 
help  Medicare  and  Medicaid  target 
nursing  home  surveys. 

Date  Received:  Winter  1989. 

Date  Awarded:  January  1995. 

Implementation  Date:  (Proposed) 
Summer  1995. 

State  Contact:  Alison  Moore,  R.N.. 
M.B.A..  Case  Mix  Demonstration  Project 
Director,  Bureau  of  Medical  Services. 
Maine  Department  of  Human  Services. 
State  House  Station  11,  Augusta,  Maine 
04333. (207)  287-3838. 

Federal  Project  Officer:  Elizabeth 
Cornelius.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  The 
Multistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration — Mississippi. 

Description:  This  demonstration  tests 
a  combined  Medicare  and  Medicaid 
nursing  home  payment  and  quality 
monitoring  system.  The  system 
significantly  enhances  the  quality 
assurance  process  in  SNFs.  Data  for 
measuring  quality  of  care  will  come 
from  an  expanded  version  of  the 
standardized  resident  assessment 
instrument  currently  used  by  States  for 
all  nursing  home  residents.  The  same 
tool  that  is  used  in  care  planning,  which 
measures  residents'  needs,  strengths, 
and  preferences,  will  be  used  to 
determine  Medicare  and  Medicaid 
payment.  In  the  developmental  phase  of 
the  demonstration,  data  from  the 
assessment  instruments  were  used  to 
create  30  facility-level  quality 
indicators.  Under  the  demonstration, 
these  indicators  will  help  facilities 
benchmark  their  owm  performance  and 
help  Medicare  and  Medicaid  target 
nursing  home  sur\'eys. 

Date  Received:  Winter  1989. 

Date  Awarded:  January  1995. 

Implementation  Date:  (Propo.sed) 
Summer  1995. 

State  Contact:  Jamie  Collier,  Case  Mix 
Demonstration  Project  Director  Division 
of  Medicaid.  Robert  E.  Lee  Building, 
Suite  801.  239  North  Lamar  Street. 
Jackson.  Mississippi.  (601)  359-6081. 

Federal  Project  Officer:  Elizabeth 
Cornelius,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  The 
Muhistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration — New  York. 

Description:  This  demonstration  tests 
a  combined  Medicare  and  Medicaid 
nursing  home  payment  and  quality 
monitoring  system.  The  system 


significantly  enhances  the  quality 
assurance  process  in  SNFs.  Data  for 
measuring  quality  of  care  will  come 
from  an  expanded  version  of  the 
standardized  resident  assessment 
instrument  currently  used  by  States  for 
all  nursing  home  residents.  The  same 
tool  that  is  used  in  care  planning,  which 
measures  residents'  needs,  strengths, 
and  preferences,  will  be  used  to 
determine  Medicare  and  Medicaid 
payment.  In  the  developmental  phase  of 
the  demonstration,  data  from  the 
assessment  instruments  were  used  to 
create  30  facility-level  quality 
indicators.  Under  the  demonstration, 
these  indicators  will  help  facilities 
benchmark  their  own  performance  and 
help  Medicare  and  Medicaid  target 
nursing  home  surveys. 
Date  Received:  Winter  1989. 
Date  Awarded:  January  1995. 

Implementation  Date:  (Proposed)  r 
Summer  1995. 

State  Contact:  David  H.  Wilcox,  CPA, 
Case  Mix  Demonstration  Project 
Director,  Bureau  of  Heabh  Economics, 
1143  Coming  Tower.  Empire  State 
Plaza,  Albany,  New  York  12237-0722, 
(518)474-2881. 

Federal  Project  Officer:  Elizabeth 
Cornelius.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  The 
Multistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration — South  Dakota. 

Description:  This  demonstration  tests 
a  combined  Medicare  and  Medicaid 
nursing  home  payment  and  quality 
monitoring  system.  The  system 
significantly  enhances  the  quality 
assurance  process  in  SNFs.  Data  for 
measuring  quality  of  care  will  come 
from  an  expanded  version  of  the 
standardized  resident  assessment 
instrument  currently  used  by  States  for 
all  nursing  home  residents.  The  same 
tool  that  is  used  in  care  planning,  which 
measures  residents'  needs,  strengths, 
and  preferences,  will  be  used  to 
determine  Medicare  and  Medicaid 
payment.  In  the  developmental  phase  of 
the  demonstration,  data  from  the 
assessment  instruments  were  used  to 
create  30  facility-level  quality 
indicators.  Under  the  demonstration, 
these  indicators  will  help  facilities 
benchmark  their  own  performance  and 
help  Medicare  and  Medicaid  target 
nursing  home  surveys. 

Date  Received:  Winter  1989. 

Date  Awarded:  January  1995. 

Implementation  Date:  (Proposed) 
'Summer  1995. 

State  Contact:  Carol  Job,  R.N.,  Case 
Mix  E)emonstration  Project  Director, 


Department  of  Social  Services  and 
Aging,  700  Governors  Drive,  Pierre, 
South  Dakota  57501-2291,  (605)  773- 
3656. 

Federal  Project  Officer:  Elizabeth 
Cornelius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows,  - 
6325  Security  Boulevard.  Baltimore. 
Maryland  21207. 

Demonstration  Title/State:  The 
Multistate  Nursing  Home  Case-Mix  and 
Quality  Demonstration— Texas. 

Description:  This  demonstration  tests 
a  combined  Medicare  and  Medicaid 
nursing  home  payment  and  quality 
monitoring  system.  The  system 
significantly  enhances  the  quality 
assurance  process  in  SNFs.  Data  for 
measuring  quaUty  of  care  will  come 
from  an  expanded  version  of  the 
standardized  resident  assessment 
instrument  currently  used  by  States  for 
all  nursing  home  residents.  The  same 
tool  that  is  used  in  care  planning,  which 
measures  residents'  needs,  strengths, 
and  preferences,  will  be  used  to 
determine  Medicare  and  Medicaid 
payment.  In  the  developmental  phase  of 
the  demonstration,  data  from  the 
assessment  instruments  were  used  to 
create  30  facility-level  quality 
indicators.  Under  the  demonstration, 
these  indicators  will  help  facilities 
benchmark  their  own  performance  and 
help  Medicare  and  Medicaid  target 
nursing  home  surveys: 

Date  Received:  Winter  1989. 

Date  Awarded:  January  1995. 

Implementation  Date:  (Proposed) 
Summer  1995.  — 

State  Contact:  Sue  Wilson,  Case  Mix 
Demonstration  Project  Director  Rate 
Analysis  Depmrtment,  Texas  Department 
of  Human  Services  P.O.  Box  149030, 
Mailcode  W-425,  Austin,  Texas  78714- 
9030  (512) 450-3744 

Federal  Project  Officer:  Elizabeth 
Cornelius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

The  following  proposal  was  approved 
in  January  1995. 

Demonstration  Title/State: 
Demonstration  Project  for  Family 
Planning  and  Reproductive  Ser\  ices — 
Maryland. 

Description:  Maryland  will  extend 
Medicaid  eligibility  for  family  planning 
and  preventive  reproductive  services  for 
a  5-year  period  to  women  who  are 
Medicaid  eligible  due  to  their  pregnancy 
and  remain  Medicaid  eligible  60-days 
post-partum. 

Date  Received:  June  11,  1994. 

Date  Awarded:  January  18. 1995. 


Implementation  Date:  Not  yet 
determined 

State  Contact:  Jane  Forman, 
Department  of  Health  and  Mental 
Hygiene  Room  137,  201  West  Preston 
Street,  Baltimore,  Maryland  21201,  (410) 
225-6538 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

The  following  are  projects  approved 
since  January  1,  1993,  in  addition  to 
those  published  in  the  Federal  Register 
on  January  23,  1995  (60  FR  4418). 

Demonstration  Title/State:  Medicaid 
Direct  Purchase  Vaccine  Program 
(MDPVP)— Arkansas. 

Description:  The  MDPVP  streamlines 
the  reimbursement  process  for  vaccines, 
by  allowing  States  to  directly  reimburse 
manufacturers  for  vaccines.  Vaccine 
manufacturers  send  a  shipment  of 
vaccines  on  consignment  at  no  cost  to 
each  private  physician  who  treats 
children  on  Medicaid.  Physicians  then 
bill  Medicaid  for  the  office  visit  when 
they  inoculate  children,  but  not  for  the 
cost  of  the  vaccine.  The  Medicaid 
program  will  reimburse  the 
manufacturer  directly  at  a  discounted 
rate,  according  to  the  number  of 
vaccines  administered.  The 
manufacturer  will  then  send 
replacement  quantities  of  the  vaccines 
to  the  private  physicians. 

Dote /?ece/ve<^.- March  1993. 

Date  Awarded:  June  1993. 

Implementation  Date:  Not  Yet 
Determined. 

State  Contact:  Judy  Kerr,  Arkansas 
Department  of  Human  Services, 
Division  of  Economic  and  Medical 
Services,  Donaghey  Plaza  South,  P.O. 
Box  1437  Little  Rock,  Arkansas  72203- 
1437.  (501)  682-6360. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 

Demonstration  Title/State:  Improving 
Access  to  Care  for  Pregnant  Substance 
Abusers — Massachusetts. 

Description:  This  demonstration  seeks 
to  increase  the  number  of  Medicaid- 
eligible  pregnant  substance  abusers  who 
receive  coordinated  perinatal  care 
services,  substance  abuse  treatment,  and 
other  relevant  services  to  promote  better 
health  outcomes  for  themselves  and 
their  offspring. 

Date  Received:  1991. 

Date  Awarded:  ]u\y  1,  1993. 

Implementation  Date:  July  1993. 

State  Contact:  Milton  Argeriou.  Ph.D. 
Project  Director.  MOTHERS  Project,  200 
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Lincoln  Street.  Suite  303.  Boston. 
Massachusetts  02111,  (617)  426-5997. 

Federal  Project  Officer:  Debbie- Van 
Hoven,  Heahh  Care  Financing 
Administration.  Offlce  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Improving 
Access  to  Care  for  Pregnant  Substance 
Abusers — New  York. 

Description:  This  demonstration  seeks 
to  increase  the  number  of  Medicaid- 
eligible  pregnant  substance  abusers  who 
receive  coordinated  perinatal  care 
services,  substance  abuse  treatment,  and 
other  relevant  services  to  promote  better 
health  outcomes  for  themselves  and 
their  offspring. 

Date  Received:  1991. 

Date  Awarded:  July  1. 1993. 

Implementation  Date:  July  1993. 

State  Contact:  Mr.  Stuart  Lefkowich. 
Assistant  Commissioner.  Bureau  of 
Primary  Care,  Division  of  Health  and 
Long  Term  Care,  New  York  Slate 
Department  of  Social  Services.  40  North 
Pearl  Street.  Albany,  New  York  12243- 
0001.  (518)  473-5875 

Federal  Project  Officer:  Sherrie  Fried. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Health 
Access  Plan — South  Carolina. 

Description:  This  project  tests  the 
effects  on  individuals'  access  to  and  cost 
of  health  care  of  eliminating  categorical 
eligibility  requirements  and  of  raising 
the  Hnancial  eligibility  limits  to  150 
percent  of  the  Federal  poverty  level. 

Date  Received:  Spring  1991. 

Date  Awarded:  February  1993. 

Implementation  Date:  March  1993. 

State  Contact:  Bruce  Hondo,  Health 
and  Human  Ser\ices  Finance 
Commission,  1801  Main  Street, 
Columbia.  South  Carolina  29201,  (803) 
253-6177. 

Federal  Project  Officer:  Jamie  Hadley, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Improving 
Access  to  Care  for  Pregnant  Substance 
Abusers — South  Carolina. 

Description:  This  demonstration  seeks 
to  increase  the  number  of  Medicaid- 
eligible  pregnant  substance  abusers  who 
receive  coordinated  perinatal  care 
services,  substance  abuse  treatment,  and 
other  relevant  services  to  promote  better 
health  outcomes  for  themselves  and 
their  offspring. 

Date  Received:  1991. 

Date  Awarded:  July  1. 1993. 


Implementation  Date:  July  1993. 

State  Contact:  Bunny  W.  Jones,  State 
Health  and  Human  Services  Finance 
Commission,  Department  of  High  Risk 
and  Maternal  Care.  P.O.  Box  8206, 
Columbia,  South  Carolina  29202-8206, 
(803) 253-6374. 

Federal  Project  Officer:  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Health 
Access  Plan — Washington. 

Description:  This  project  tests  the 
effects  of  eliminating  categorical 
eligibility  requirements  and  raising  the 
financial  eligibility  limits  to  200  percent 
of  the  Federal  poverty  level  on 
individuals'  access  to  and  cost  of  health 
care. 

Date  Received:  Spring  1991. 

Date  Awarded:  February  1993. 

Implementation  Date:  March  1993. 

State  Contact:  Rochelle  Salsman, 
Department  of  Health  and  Social 
Services,  Medical  Assistance 
Administration,  Office  of  Recipient 
Services,  617  8th  Avenue,  SE.,  4th 
Floor,  P.O.  Box  45530,  Olympia, 
Washington  98504,  (206)  753-7463. 

Federal  Project  Officer:  Jamie  Hadley. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Improving 
Access  to  Care  for  Pregnant  Substance 
Abusers — Washington. 

Description:  This  demonstration  seeks 
to  increase  the  number  of  Medicaid- 
eligible  pregnant  substance  abusers  who 
receive  coordinated  perinatal  care 
services,  substance  abuse  treatment,  and 
other  relevant  services  to  promote  better 
health  outcomes  for  themselves  and 
their  offspring. 

Date  Received:  1991. 

Date  Awarded:  July  1. 1993. 

Implementation  Date:  July  1993. 

State  Contact:  Kathy  L.  Apodaca,  First 
Steps  Plus  Project.  Medical  Assistance 
Administration.  Washington  State 
Department  of  Health,  P.O.  Box  45730, 
Olympia.  Washington  98504.  (509)  575- 
2227. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

5.  Di.sapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  January. 


in.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments,) 

Dated:  March  21, 1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 

Administration. 

(FR  Doc.  95-7848  Filed  3-29-95:  8:45  am) 

BILLING  C006  4130-01-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Apjjendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dafe.  April  7. 1995. 

Time.  1:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
322,  Telephone  Conference. 

Contact  Person:  Dr.  Edmund  Copeland. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  322.  Bethesda,  MD  20892,  (301) 
594-7154. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dote.- April  14.  1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
322.  Telephone  Conference. 

Contact  Person:  Dr.  Edmund  Copeland, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  322.  Bethesda.  MD  20892,  (301) 
594-7154. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote.  April  21.1995. 

Time:  9:00  a.m. 

Place:  Rockefeller  University,  New  York. 
NY. 

Contact  Person:  Dr.  Kenneth  Newrock, 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  232.  Bethesda.  MD  20892,  (301) 
594-7123. 

Name  of  SEP:  Clinical  Sciences. 

Dofe.  May  1.1995. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
349,  Telephone  Conference. 

Contact  Person:  Ms.  ]o  Pelham,  Scientific 
Review  Administrator.  5333  Westbard  Ave., 
Room  349.  Bethesda,  MD  20892,  (301)  594- 
7254. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  section 


552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projxjrty  such  as 
piatentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  l>eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  24, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  95-7759  Filed  3-29-95;  8:45  am) 
BILLmO  CODE  4140-01-M 


Social  Security  Administration 

Rescission  of  Social  Security  Rulings 
on  the  Definition  of  "Eligible  Spouse" 
as  it  is  Used  in  the  Supplemental 
Security  Income  (SSI)  Program 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  rescission  of  Social 

Security  Rulings  (SSR)  76-28,  76-41, 

and  88-1  Ic. 

SUMMARY:  The  Commissioner  of  Social 
Security  gives  notice  of  the  rescission  of 
SSR  76-28.  SSR  76-^1,  and  SSR  88- 
llc. 

EFFECTIVE  DATE:  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Social 
Security  Rulings  make  available  to  the 
public  precedential  decisions  relating  to 
the  Federal  old-age,  survivors, 
disability,  supplemental  security 
income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

SSR  76-28  and  SSR  76-41  were 
published  in  the  1976-1980  Cumulative 
Edition  of  the  Rulings,  and  SSR  88-1  Ic 
was  published  in  the  1988  Cumulative 
Edition  of  the  Rulings.  These  Rulings 
concern  the  definition  the  Social 
Security  Administration  used  for  the 


term  "eligible  spouse"  in  supplemental 
security  income  cases. 

Section  8012  of  Public  Law  (Pub.  L.) 
101-239  (the  Omnibus  Budget 
Reconciliation- Act  of  1989)  changed  the 
definition  of  the  term  "eligible  spouse" 
by  eliminating  the  6-month  waiting 
period  for  ending  couple  status  after  a 
separation.  The  definition  of  the  term 
"eligible  spouse"  as  used  in  these 
Rulings  is  no  longer  applicable  because 
of  the  revised  statutory  definition.  We 
are  publishing  final  regulations  to 
reflect  section  8012  of  Pub.  L.  101-239 
on  this  date. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807  Supplemental  Security 
Income.) 

Dated:  February  1.  1995. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

|FR  Doc.  95-7887  Filed  3-29-95;  8:45  am) 

BILUNG  CODE  4190-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Policy  on  Giant  Panda 
Permits 

AGENCY:  Pish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  proposed  policy  for 

issuance  of  permits  for  giant  panda 

imports;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  proposed 
policy  for  issuance  of  permits  for  the 
import  of  giant  pandas  under  the 
Convention  on  International  Trade  in 
Endangered  Species  (CITES)  and  the 
U.S.  Endangered  Species  Act  (Act). 
Current  policy  regarding  giant  panda 
imports  would  be  superseded  by  this 
policy,  if  adopted.  Specifically,  no 
import  permits  would  typically  be 
issued  for  animals  intentionally 
removed  from  the  wild.  All  imports 
would  have  to  be  part  of  a  coordinated 
international  panda  conservation  effort, 
and  activities  would  need  to  benefit 
panda  conservation  by  supplementing, 
and  not  interfering  with,  China's 
breeding  and  research  programs.  Any 
net  profits  raised  as  a  result  of  a  panda 
loan  would  need  to  primarily  fund 
conservation  projects,  educational 
programs,  and/or  breeding  efforts  in 
China.  The  Service  proposes  two 
alternatives  concerning  exhibition.  One 
alternative  would  allow  for  import  of 
pandas  for  short-term  exhibition  loans 
only  as  an  ancillary  component  of  a 
captive-breeding  and/or  scientific 
research  program,  when  the  display 
would  not  interfere  with  the  captive- 


breeding  or  research  activities.  In  the  ■ 
other  alternative,  the  Service  proposes 
to  retain  short-term  exhibition  loans 
under  certain  limited  circumstances. 
The  basis  for  findings  required  by  the 
CITES  on  "primarily  commercial 
purposes"  and  the  Act  on 
"enhancement  of  propagation  or 
survival  of  the  species"  are  outlined  in 
this  proposed  policy.  The  suspension  of 
the  review  and  processing  of  permit 
applications  to  import  live  giant  pandas 
continues  until  a  decision  is  made  on 
this  proposed  policy. 
DATES:  The  Service  will  consider 
comments  received  by  May  30, 1995. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  Room 
420(c),  Ariington,  Virginia  22203. 
Materials  received  will  be  available  for 
public  inspection  by  appointment  from 
7:45  a.m.  to  4:15  p.m.,  Monday  through 
Friday,  at  the  Office  of  Management 
Authority,  Room  434. 

FOR  FURTHER  INFORMATION  CONTACT: 

Management  Authority:  Kenneth  B. 
Stansell,  Office  of  Management 
Authority,  at  the  above  address, 
telephone  (703)  358-2093:  fax  number 
(703) 358-2280. 

Scientific  Authority:  Dr.  Charles  W. 
Dane,  Office  of  Scientific  Authority, 
U.S.  Fish  and  Wildlife  Service, 
telephone  (703)  358-1708;  fax  number 
(703) 358-2276. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  survival  and  ultimately  the 
increase  in  the  population  of  the  giant 
panda  [Ailuropoda  melanoleuca)  in  its 
natural  habitat  is  the  strong  desire  of  the 
United  States,  the  People's  Republic  of 
China  (China),  and  the  international 
conservation  community.  As  such,  the 
panda  is  subject  to  strict  protection  by 
its  listing  as  an  endangered  species 
under  the  Act  and  its  inclusion  in 
Appendix  1  of  CITES. 

The  Service  is  responsible  for 
regulating  panda  loans  in  tlie  United 
States  by  deciding  whether  to  grant 
import,  export,  and  re-export  permits 
required  by  the  Act  and  CITES,  and 
interstate  and  foreign  commerce  fjermits 
under  the  Act.  In  making  these 
decisions  the  Service,  under  the  Act. 
must  determine  whether  the  proposed 
activities  are  not  likely  to  jeopardize  the 
continued  existence  of  the  giant  panda 
and  would  enhance  its  existenc-e  in  the 
wild,  and  under  CITES,  would  be  lor 
purposes  that  are  not  detrimental  to  !l:e 
survival  of  the  species  and  that  are  iiut 
primarily  cominerci.il. 
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In  the  late  1980's  the  proposals  for 
short-term  exhibition  loans  of  giant 
pandas  b«came  an  increasingly 
rontroversial  issue.  During  one  period 
in  1988,  the  Service  received  reports 
that  as  many  as  30  institutions  may  have 
been  negotiating,  or  planning  to 
negotiate,  with  various  entities  in  China 
to  arrange  panda  loans,  potentially 
posing  additional  threats  to  the  wild 
and  captive  populations  of  pandas.  As 
a  result  the  Service,  through  the  public 
review  process,  published  a  policy  on 
March  14.  1991  (56  FR  10809).  for  the 
issuance  of  import  permits  for  short- 
term  exhibition  loans. 

In  1992.  after  the  Service  had  issued 
a  permit  to  the  Columbus  Zoo  to  import 
a  pair  of  giant  pandas  for  a  short-term 
exhibition  loan,  the  CITES  Secretariat 
requested  the  Service  to  reevaluate  its 
policy  on  panda  imports.  The  Service 
published  a  notice  in  the  Federal 
Register  on  June  29. 1992  (57  FR  28825), 
requesting  public  comment  on  existing 
policy.  Three  written  comments  were 
received.  The  International  Union  of 
Directors  of  Zoological  Gardens 
suggested  that  an  international 
management  program  be  developed, 
especially  for  the  captive  population, 
which  should  include:  (1)  The 
development  of  a  comprehensive, 
accurate  inventory  of  captive  pandas; 
and  (2)  a  carefully  designed  breeding 
program,  engaging  as  many  founders 
and  contributors  to  the  gene  pool  as 
possible.  Although  accepting  that  there 
may  be  pandas  incapable  of  breeding 
that  could  be  used  for  exhibition,  they 
recommended  a  complete  ban  on 
exhibit  loans  until  a  panda  management 
plan  is  in  place. 

The  World  Conservation  Union 
(lUCN)  .stated  there  should  be  a 
moratorium  on  short-term  non-breeding 
loans  of  pandas  until  there  is  sufficient 
evidence  that  such  loans  would 
contribute  to  a  long-term  conservation 
strategy  in  captivity  and  in  the  wild. 
They  believed  there  is  need  for  a 
strategy  defming  priority  conservation 
activities  for  the  species. 

The  New  York  Zoological  Society 
viewed  short-term  exhibition  loans  as 
money-making  commercial  ventures 
that  should  not  be  considered  as  "not 
for  commercial  purposes",  stating  that 
any  policy  should  meet  the  mandatory 
.standards  that  the  American  Zoo  and 
Aquarium  Association  (AZA)  has 
proposed.  In  their  view,  poaching 
continues  as  a  major  problem,  yet  little 
TS  being  done  to  stop  it.  They 
maintained  there  should  be  a  complete 
moratorium  on  loans  until:  (1)  There  is 
an  adequate  and  complete  register  and 
studbook  of  captive  pandas:  (2)  a 
complete  series  of  priorities  and  projects 


are  agreed  to  by  conservation 
organizations  and  China;  and  (3) 
agreements  can  be  developed  with  lUCN 
to  meet  international  conservation 
concerns,  including  increased  efforts  to 
stop  poaching  and  preserve  habitat. 

vert>al  comments  were  made  by  the 
World  Wildlife  Fund  (WWF)  within  the 
comment  period,  expressing  concern 
about  c^mmert;ial  aspects  of  exhibition 
loans  and  the  distinction  that  had  been 
made  by  the  Service  in  this  regard,  and 
that  income  to  the  parent  city  of  a  zoo 
should  also  be  considered.  They  were 
concerned  that  exhibition  loans  could 
reduce  breeding  and  induce  taking  h-om 
the  wild.  They  thought  the  Service 
should  provide  a  clear  indication  of 
how  it  will  examine  the  educational 
aspect  of  any  exhibits. 

Before  evaluation  of  the  existing 
policy  on  short-term  exhibition  loans 
was  completed,  the  Service  received  an 
application  from  the  Zoological  Society 
of  San  Diego  (ZSSD)  to  import  a  pair  of 
giant  pandas  for  a  long-term,  captive- 
breeding  loan.  On  April  20, 1993,  the 
AZA  announced  the  development  of  a 
Giant  Panda  Conservation  Action  Plan, 
which  has  since  been  formalized.  The 
plan  outlines  a  captive-breeding 
program  with  support  from  29 
zoological  institutions  in  North 
America.  In  addition,  in  July  1993 
China's  Ministry  of  Construction  (MOC) 
published  the  second  giant  panda 
studbook.  listing  all  pandas  currently  in 
captivity. 

With  the  possibility  of  receiving  an 
increasing  number  of  import  permit 
applications  for  giant  pandas  for  public 
exhibition,  scientific  research,  and/or 
captive  breeding  purposes,  the  Service 
felt  that  a  re-examination  of  the  long- 
range  implications  of  panda  imports 
was  necessary  to  ensure  that  such 
imports  best  serve  the  conservation 
needs  of  the  species.  Thus,  on  December 
20.  1993,  the  Service  announced  in  a 
news  release  the  temporary  suspension 
of  the  processing  of  any  new  permit 
applications  for  the  import  of  live  giant 
pandas  during  a  reassessment  of  the 
current  policy.  On  May  4,  1994,  the 
Service  requested  public  comments  and 
announced  a  working  public  meeting  to 
assist  the  Service  in  formulating  the 
draft  revised  policy  (59  FR  23077).  The 
suspension  of  review  and  processing  of 
any  new  live  giant  panda  import 
permits  remains  in  effect. 

Public  meetings  were  held  by  the 
Service  on  May  26  and  August  23.  1994. 
For  its  review,  the  Service  sought 
information  on:  Giant  panda  status  and 
population  trends;  current  information 
on  habitat  availability  and  continuing 
loss:  the  status  of  current  breeding 
efforts;  the  net^d  to  augment  breeding 


efforts  outside  of  China:  whether  there 
is  adequate  genetic  diversity  within  the 
captive  population  to  maintain 
sufficient  heterozygosity  in  future 
generations;  whether  there  is  a  need  for 
additional  genetic  material  from  the 
wild;  the  status  of  reintroduction;  and 
the  need  for  research  priorities.  The 
Service  also  sought  information  on  the 
status  of  all  existing  or  proposed 
conservation  programs  and  management 
plans  for  the  giant  panda.  Comments 
were  sought  on  the  current  panda  loan 
policy  and  on  specific  elements  of  the 
findings  necessary  for  permit  issuance, 
including  "primarily  commercial 
purposes"  and  "enhancement". 

As  a  result  of  the  public  comment 
period  in  1994,  written  information  and 
comments  were  received  from  the  AZA. 
Busch  Gardens,  the  Humane  Society  of 
the  United  States  (HSUS),  WWF.  and 
the  ZSSD.  The  AZA  commented  that:  (1) 
All  importers  of  giant  pandas  must  be 
required  to  participate  in  the  giant 
panda  studbook;  (2)  most  of  the  funds 
contributed  to  China  must  be  used  for 
giant  panda  field  conservation  projects; 

(3)  there  must  be  a  project  selection  and 
monitoring  system  established  in  China 
and  overseen  in  North  America  for  the 
use  of  funds  generated  by  panda  loans; 

(4)  the  permittee  must  show  that  the 
importation  will  not  detract  from  the 
current  panda  captive-breeding  program 
in  China;  (5)  genetic  and  demographic 
criteria  should  be  used  to  determine 
selection  of  pandas  to  be  imported;  (6) 
there  should  be  no  lower  age  limit  for 
animals  to  be  imported,  and  pre- 
reproductive  animals  should  be  allowed 
if  the  permittee  can  demonstrate  their 
value  within  a  holistic  panda 
con.servation  program;  (7)  loans  ihould 
be  longer  than  3  years;  (8)  animals  to  be 
imported  must  be  individually 
identified;  (9)  importing  facilities  must 
follow  recommended  minimum  housing 
guidelines,  and  facilities  should  be 
approved  by  the  Chinese;  (10)  the 
permittee  must  show  that  the 
importation  is  part  of  the  AZA  Giant 
Panda  Conservation  Action  Plan,  or  a 
similar  plan;  (11)  all  permittees  must 
support  research  aimed  at  resolving 
husbandry  and  management  problems 
of  giant  pandas  and  at  increasing 
reproductive  success;  (12)  import  must 
be  for  a  scientific  purpose  or  survival  of 
the  species  and  not  likely  to  jeopardize 
the  continued  existence  of  the  species; 
(13)  no  animals  are  to  be  used  in  animal 
acts  while  in  the  United  States;  (14) 
there  must  be  an  education  component; 
and  (15)  part  of  the  program  must  be  to 
assist  the  Chinese  in  technology  transfer 
and  training  and  collaborative  efforts  in 


panda  husbandry,  management,  and 
health  care. 

Busch  Gardens  commented  that:  (1) 
The  Service  should  lift  its  moratorium 
on  the  importation  of  giant  pandas  and 
establish  a  new  policy  promptly;  (2) 
since  the  current  policy  establishes 
guidelines  for  only  short-term 
exhibition  loans,  the  new  policy  should 
set  specific  guidelines  for  long-term 
captive-breeding  loans;  (3)  the  new 
policy  should  recognize  that  long-term 
breeding  loans  sponsored  by  the  AZA 
under  its  conservation  plan  are 
inherently  non-commercial  and, 
therefore,  meet  the  CITES  requirement 
of  being  "not  for  primarily  commercial 
purposes",  and  "for-profit"  institutions 
that  participate  in  the  AZA  program 
should  be  treated  in  the  same  way  as 
"not-for-profits";  (4)  accounting  or 
reporting  obligations  should  not  be 
imposed  on  the  importer  as  a  result  of 
a  long-term  breeding  loan  as  they  are 
unnecessary,  impracticable,  and 
unprecedented;  and  (5)  neither  CITES 
nor  the  Act  requires  an  "in  fact"  finding 
by  the  Service  that  a  proposed  activity 
will  enhance  propagation  or  survival  of 
the  panda,  and  participants  in  the  AZA 
plan  should  automatically  meet  the 
enhancement  standard  of  the  Act. 

The  HSUS  indicated  that:  (1)  The 
previous  exhibition  of  pandas  in  zoos  in 
the  United  States  has  not  resulted  in  the 
improvement  of  the  status  of  pandas  in 
captivity  or  in  the  wild,  and  experience 
has  shown  that  large  populations  of 
animals  in  captivity  are  not  an  effective 
conservation  tool;  (2)  they  oppose  the 
removal  of  an  endangered  animal  from 
the  wild  for  confinement  and  breeding 
in  zoos  unless  preservation  of  the 
species'  ecosystem  is  assured;  (3)  it 
would  be  desirable  to  duplicate  the 
experience  in  Chinese  breeding  centers 
of  maintaining  a  number  of  pandas 
clustered  at  one  location  for  breeding; 
(4)  the  import  of  pandas  to  zoos  will 
always  serve  a  commercial  purpose,  and 
there  has  been  little  control  or  guarantee 
of  what  happens  to  funds  going  to  China 
for  panda  conservation;  and  (5)  funds, 
technical  assistance,  and  other  efforts 
should  be  directed  toward  protecting 
habitat  and  reintroductions.  The  WWF 
commented  that:  (1)  Long-term  breeding 
and  research  loans  must  be  part  of  an 
integrated,  international  program 
designed  to  complement  conservation 
efforts  for  the  wild  panda  population; 
(2)  research  loans  must  be  for  research 
that  is  of  high  priority,  is  best  conducted 
outside  China,  and  will  produce  results 
that  will  contribute  to  the  pool  of 
knowledge  about  giant  pandas;  (3) 
standards  for  commercial  vs.  not-for- 
profit  institutions  need  to  be  clarified — 
if  import  of  a  panda  by  a  city-owned 


institution  can  result  in  the  benefit  to 
the  local  economy  in  the  same  manner 
that  for-profit  institutions  o[>erate  to 
generate  a  profit,  all  institutions  should 
be  held  to  the  same  stringent  standards; 
(4)  the  standards  for  "primarily 
commercial"  need  to  be  defined  to 
consider  the  motivation  for  a  giant 
panda  loan;  (5)  the  requirements  on 
accounting  and  allowable  expenses 
need  to  be  strengthened — the  Service 
should  consider  setting  a  ceiling  on  the 
associated  expense  that  an  exhibitor  can 
deduct  from  revenues  generated  by  the 
loan;  (6)  it  should  be  clarified  that 
education  of  the  American  public  is  not 
a  criterion  in  making  permit  decisions, 
and  education  in  China  related  to  in-situ 
panda  conservation  should  be 
considered  as  a  component  of  an 
integrated  conservation  program;  (7) 
better  documentation  should  be 
required  on  the  specific  conservation 
projects  in  China  that  are  to  receive 
funding  from  an  exhibitor,  and  China's 
approved  and  complete  National 
Conservation  Project  Plan  for  the  Giant 
Panda  and  its  Habitat  (National  Plan)  for 
pandas  should  be  used  as  a  guide;  and 
(8)  the  Service  must  monitor 
performance  of  exhibitors  on  an  annual 
basis  to  ensure  they  are  complying  with 
the  provisions  of  the  permit. 

The  ZSSD  commented  that:  (1)  There 
is  a  need  to  clarify  existing  regulations 
and  guidelines;  (2)  there  needs  to  be  a 
framework  that  includes  agreement  on 
the  role  for  captive  breeding, 
coordinated  and  effective  research  with 
agreed-upon,  but  Hexible,  research 
objectives,  effective  habitat  preservation 
and  restoration  with  emphasis  on 
management  of  human  confiicts, 
sufficient  funding  to  accomplish  these 
tasks,  with  agreed-upon  monitoring  and 
sufficient  accountability  for  revenues 
and  expenditures,  and  agreement  on  the 
role  of  display;  and  (3)  they  feel  strongly 
that  captive  breeding  is  central.  They 
suggested  an  approach  to  the  policy  that 
includes  a  framework  agreement 
between  AZA  and  the  Chinese 
government  that  would  identify  priority 
conservation  projects  and  research 
priorities  with  integrated  participation 
by  U.S.  institutions.  Permits  could  be 
issued  to  institutions  based  on  this 
agreement,  and  a  monitoring  and 
implementation  process  could  be 
established  involving  key  parties,  such 
as  the  AZA.  the  permittee,  the  Service, 
and  the  WWF. 

The  Service  considered  these 
comments  and  comments  given  at  the 
two  public  meetings,  plus  the 
experience  it  has  gained  since  1991  in 
applying  the  current  policy,  to  draft  a 
new  proposed  policy.  The  following 
summarizes  information  the  Service 


received  and  gives  a  brief  description  of 
elements  in  this  proposed  policy. 

Population  Status 

Precise  data  on  the  size  of  the  wild 
population  of  giant  pandas  are  not 
available.  The  most  recent  survey, 
performed  from  1985  to  1988. 
concluded  there  were  between  872  and 
1,352  pandas  in  the  wild.  The  most 
common  current  estimate  is  that  there 
are  fewer  than  1.000  giant  pandas  left  in 
the  wild  and  that  the  population  is 
continuing  to  decline.  In  less  than  l.""! 
years,  from  1975  to  1989.  the  total  area 
of  panda  habitat  declined  by  53  percent. 
This  decline  was  primarily  due  to 
logging,  grazing,  and  conversion  of 
forest  habitat  to  agriculture  and  othiT 
uses,  resulting  in  the  fragmentation  of 
habitat  into  small  islands.  The  1985-88 
sur\ey  found  the  wild  panda  population 
to  be  fragmented  into  24  isolated  groups 
separated  by  mountain  ranges,  rivers, 
roads,  forest  clearings,  and  human 
settlements.  Some  of  these  groups 
contain  fewer  than  10  pandas,  making 
them  vulnerable  demographically  and 
genetically.  Without  genetic  exchange 
among  these  populations,  the 
persistence  of  such  small  islands  of 
pandas  over  time  is  questionable.  In 
addition,  poaching  continues  to  take  its 
toll,  despite  the  imposition  of  harsh 
penalties,  including  execution. 

Status  of  Capti\'e  Breeding  in  China  and 
the  Need  for  Breeding  Efforts  Outside  of 
China 

The  continued  decline  of  the  wild 
population  of  giant  pandas  and  the 
increasing  fragmentation  of  its  habitat 
make  it  increasingly  important  to 
establish  a  self-sustaining  captive 
population.  The  existence  of  a  robust 
captive  population  could  provide 
insurance  against  increasing  threats  to 
the  wild  population.  The  current 
captive  population  represents  about  10 
percent  of  the  total  panda  population, 
captive  and  wild.  As  of  June  1993,  there 
were  113  giant  pandas  in  captivity  in  35 
institutions — 98  animals  were  in 
institutions  in  China  and  15  pandas 
were  in  8  in.stitutions  located  outside  of 
China.  Three  institutions  had  14  to  21 
pandas  and  4  had  4  to  6  animals.  The 
remaining  28  institutions  had  1  or  2 
animals.  The  Chinese  recognize  that 
these  captive  pandas  need  to  be  moved 
for  better  breeding  opportunities  and  to 
ensure  that  all  mature  individuals 
participate  in  breeding.  Of  the  15 
pandas  currently  held  in  8  institutions 
outside  China.  5  institutions  hold  onlv 
1  panda.  These  data  demonstrate  the 
great  need  to  coordinate  the  movemi-nJ 
of  (  aptive-held  pandas  international' 
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The  (-.aptive-breeding  program  in 
China  is  not  currently  self-sustaining 
Between  1936  and  1988.  345  pandas 
held  in  captivity  produced  67  litters  of 
106  cubs,  with  only  32  surviving  more 
than  a  year.  In  recent  years, 
improvement  in  management  and  joint 
eflorts  within  China  have  enhanced 
breeding  and  survival  rates  and  reduced 
the  infant  mortality  rate  of  the  captive 
population.  However,  a  review  of  the 
international  Studbook  of  theGinnt 
Cauda  suggests  that  the  current  numlnir 
of  founders  that  have  contributed  to  the 
captive  population  is  inadequate. 
.According  to  the  studbook.  the  current 
captive  population  is  descended  froni 
30  founders.  However,  recent  resean:h 
suggests  that  fewer  than  30  founders 
mav  exist  because  the  paternity  of  some 
of  the  captive-born  pandas  is  uncertain. 
The  current  captive  population  includes 
57  wild-caught  pandas  that  have  not 
reproduced,  but  only  31  of  these  are 
currently  of  reproductive  age.  If  these 
pandas  could  be  encouraged  to  breed 
hetore  their  deaths,  the  captive 
population  might  not  need  additional 
genetic  material  from  the  wild 
population  for  several  generations.  If 
immediate  action  is  not  taken  to 
enhance  captive  propagation  efforts, 
additional  genetic  material  might  have 
to  be  taken  from  the  wild  to  ensure 
sufficient  genetic  diversity  in  the 
captive  population. 

Reintroduction 

In  view  of  the  information  on  the 
status  of  the  panda  in  the  wild  and  in 
captivity,  the  Service  recognizes  that 
reintroductions  cannot  occur  until  a 
•self-su.staining  population  of  captive- 
born  animals  is  achieved  and  sufficient 
areas  of  panda  habitat  are  available  and 
secure.  The  reintroduction  of  giant 
pandas  is  a  long-term  goal  that  needs  to 
be  incorporated  into  coordinated 
international  conservation  efforts. 
Prot(M:ols  for  reintroduction  must  be 
developed  so  that  they  are  available 
when  opportunities  for  reintroduction 
arise.  As  used  in  this  notice,  a 
conrdinatfd  intfrnatumal  panda 
I  tirisenation  effort  means  an  organized 
plan  through  which  all  panda  imports 
support  high  priority  proje<  Is  in  Chinas 
National  Plan  and  are  coordinated  with 
China's  captive-breeding  plan  and  the 
.\7.A  Spw:ies  Survival  Plan  (SSP)  for  the 
panda  or  other  applicable  multi-national 
breeding  plans. 

Research  Priorities 

I'here  needs  to  be  a  coordinated 
global  effort  to  set  priorities  for  panda 
research.  China's  National  Plan  (see 
following  section)  provides  the 
following  research  priorities:  (1)  habitat 


improvement;  (2)  captive-  breeding:  (3) 
e<:ology.  population  status,  and 
monitoring:  (4)  rearing  and  nutrition:  (5) 
prevention  of  illness:  and  (6) 
reintroduction  of  captive  pandas  to  the 
wild.  The  '•Giant  Panda  Breeding  Plan" 
developed  in  China  (see  following 
se<:tion)  lists  the  following  areas  that 
need  basic  research:  (1)  artificial 
in.semination  biology  and  techniques: 
(2)  breeding  behavior:  (3)  disease 
prevention;  (4)  reproductive  physiology; 
(5)  diet:  (6)  mating  ability;  (7) 
reproductive  longevity;  and  (8)  fertility 
Because  of  the  precarious  level  of  the 
panda  population,  it  is  important  that 
research  findings  are  shared  quickly  and 
that  information  and  methodologies  are 
transferred  to  China  for  use  in  the  field 
and  in  the  captive-breeding  program 

Giant  Panda  Conservalion  Plans 

In  the  past  decade,  there  appear  to 
have  been  advances  in  panda 
conservation  as  a  result  of  international 
cooperation  with  the  Chinese  ministries 
The  VVWF  worked  closely  with  the 
Ministry  of  Forestry  (MOF)  to  develop  a 
panda  conservation  plan,  which  was 
submitted  to  the  Chinese  government  in 
1989.  China's  National  Plan  evolved 
from  this  plan,  and  in  1993  it  was 
approved  by  China's  State  Council,  with 
the  subsequent  development  of  a 
priority  li.st  of  the  projects  included  in 
the  plan.  The  National  Plan  proposes 
establishing  14  new  panda  reserves, 
improving  13  existing  giant  panda 
nature  reserves,  constructing  18  panda 
migration  corridors,  and  setting  up  32 
habitat  management  stations.  It  would 
cover  most  of  the  currently  occupied 
panda  habitat,  protecting  95  percent  of 
pandas  in  the  wild.  With  the  adoption 
of  the  plan,  the  Chinese  government 
made  a  major  commitment  to  the 
conservation  of  pandas  and  the  plan  by 
appropriating  $13  million  for  its 
implementation.  However,  the  total 
required  for  completion  is  estimated  at 
$77  million,  leaving  more  than  $64 
million  that  must  come  from  outside 
sources  over  the  next  10  years. 

To  carry  out  the  fund-raising  activities 
effectively  and  to  ensure  that  the  funds 
raised  would  be  used  entirely  for  the 
conservation  projects.  China  issued 
guidelines.  "Utilization  and 
Management  of  Funds  Generated  for 
China's  National  Conservation  Project 
for  the  Giant  Panda  and  Its  Habitat," 
which  have  also  been  approved  by 
China's  State  Council.  The  guidelines 
indicate  that  the  MOF  is  responsible  for 
coordinating  ajid  organizing  the  raising 
of  funds  under  the  National  Plan  and 
any  funds  gener.ited  must  be  submitted 
to  the  China  Protecting  Giant  Panda 
Project  Office  (Project  Office),  which 


will  be  responsible  for  assuring  that 
specific  funds  will  be  used  in  specific, 
areas.  After  dedm:tions  for  some 
overhead  costs,  funds  will  be  used 
entirely  for  projects  in  the  National 
Plan,  allocated  on  a  priority  basis  and 
the  Project  Office  is  responsible  for 
announcing  the  allocation  and 
e.xpenditure  of  funds  generated  for  the 
National  Plan. 

Advances  have  been  made  in  the 
captive-breeding  efforts  as  well.  In  1993. 
the  second  international  studbook  of 
giant  [landas  was  published,  listing  all 
births,  deaths,  capture  locations,  and 
other  valuable  data.  In  September  1993 
at  the  International  Giant  Panda 
Conference  in  Chengdu  a  document 
entitled.  "Giant  Panda  Captive  Breeding 
Plan"  was  presented.  It  references  the 
Giant  Panda  Breeding  Technical 
Committee,  which  coordinates  r-iptive- 
breeding.  Although  the  Ser\ice  does  not 
know  whether  this  document  will 
become  official,  it  is  a  clear  indication 
of  the  increased  cooperation  between 
Chinese  zoos  and  MOF  panda-breeding 
facilities. 

Recent  events  suggest  that  China  is 
interested  in  working  with  entities 
outside  of  China  in  an  integrated 
conservation  effort  that  includes 
conservalion  in  the  wild  and  captive 
propagation.  On  January  14,  1994.  an 
agreement  was  signed  between  AZA  and 
Chinese  officials,  in  which  the  Chinese 
support  the  long-term  giant  panda 
captive-breeding  cooperative  plan  in 
North  America  as  presented  by  AZA. 
The  Chinese  also  indicated  that  giant 
pandas  removed  from  the  wild  before 
March  1993  and  captive-bom  specimens 
that  do  not  detract  from  the  breeding 
efforts  in  China  would  be  made 
available  for  the  North  American 
captive  population.  As  part  of  this 
agreement.  A2LA  is  developing 
procedures  for  verifying  expenditures 
within  China  and  for  monitoring  the 
progress  of  conservation  projects. 
Furthermore.  China  has  already  agreed 
to  allow  AZA  personnel  to  visit  China 
to  monitor  projects. 

The  Giant  Panda  Conservation  Action 
Plan  developed  by  AZA  is  intended  to 
supplement  and  support  China's 
National  Plan.  It  calls  for  14  priority 
actions  to  be  implemented  by 
signatories  in  full  collaboration  with 
Chinese  colleagues  and  other 
consen'ation  organizations.  One  of  the 
priority  actions  is  to  establish  a  giant 
panda  SSP.  The  goals  of  the  SSP  would 
include  preser\'ation  of  the  species' 
genetic  diversity;  research  contributing 
to  the  survival  of  both  wild  and  captive 
populations:  public  education  and 
professional  training,  including 
tcHihnology  transfer:  and  dired  support 


of  habitat  conservation,  incliKiing 
financial  support. 

Purposes 

The  primary  function  of  any  import  of 
giant  pandas  must  be  to  enhance  the 
ultimate  conservation  of  the  species  in 
the  wild.  This  will  require  a  variety  of 
activities  and  actions  in  China, 
including  habitat  protection,  habitat 
restoration,  creation  of  corridors  linking 
isolated  prapulations,  elimination  of 
poaching,  development  of  compatible 
re.source  uses  in  giant  panda  habitat, 
educational  prc^rams  in  China  that 
stress  the  importance  of  preserving  giant 
pandas  and  their  habitat,  development 
of  a  self-sustaining  captive  population, 
and,  eventually,  reintroduction  of 
captive-bred  animals.  This  proposed 
policy  would  allow  for  the  issuance  of 
permits  to  import  pandas  for  captive- 
breeding,  scientific  research,  and/or 
exhibition  purposes,  when  the  activity 
is  part  of  a  coordinated  international 
panda  conservation  effort.  It  proposes 
two  alternatives  for  exhibition.  In 
alternative  1.  exhibition  would  only  be 
allowed  as  an  ancillary  component  to 
captive-breeding  or  scientific  researr.h. 
and  such  exhibition  would  be 
contingent  on  the  absence  of  conflict 
between  public  display  and  the  primary 
research  or  captive-breeding  activities. 
Alternative  2  would  allow  the  import  of 
pre-breediag  age  male  pandas  for  short- 
term  exhibition  under  certain 
circumstances.  The  propo.sed  policy 
emphasizes  that,  in  addition  to  the' 
specific  purpose(s)  of  a  loan,  the 
permittee  must  typically  fund 
conservation  projects  and/or  captive- 
breeding  in  China,  as  well  as  the 
transfer  of  scientific  and  captive- 
breeding  methodologies  or  conservation 
education  programs  to  China.  Since 
there  are  a  number  of  pandas  owned  by 
entities  outside  of  China,  this  proposed 
policy  includes  references  not  only  to 
China  but  also  to  lending  institutions  in 
other  countries.  The  proposed  policy 
would  continue  to  prohibit  the  use  of 
pandas  in  animal  acts  or  shows. 

Wild-Taken  Pandas 

In  the  past  it  has  been  suggested  that 
giant  pandas  have  been  re«:overed  (i.e., 
"rescued")  from  the  wild  without 
sufficient  justification,  and  that  such 
removals  were  necessary  for  survival  of 
the  species  in  the  wild.  The  increased 
international  demand  for  captive  giant 
pandas  may  have  provided  incentives 
that  were  misdirected  in  some 
instances.  The  bamboo  die-offs  of  the 
early  1980's  perhaps  stimulated 
misguided  and  unnecessary  r«>moval5  of 
pandas  from  the  wild. 


In  recent  years,  the  Chinese 
government  has  taken  a  firm  position  on 
captures  from  the  wild  and  the  number 
of  animals  brought  into  captivity  has 
declii>ed.  The  August  1989  joint  report 
of  the  MOF  and  WWF  titled.  The 
National  Conseivation  Management 
Plan  for  the  Giant  Panda  and  its  Habitat 
(WWF  Plan),  includes  Guidelines  for 
Rescue  Operations  in  Section  3.8.  These 
recommendations  were  apparently 
developed  with  the  bamboo  die-off  of 
the  early  1980's  in  mind,  and  they 
recommend,  among  other  things,  that: 
(1)  No  further  panda  emergency 
operations  should  be  mounted  until 
another  major  wave  of  bamboo 
flowering  aflects  the  panda  range;  (2) 
villagers  should  not  receive  any 
financial  incentive  to  rescue  pandas;  (3) 
villagers  who  encounter  starving  pandas 
should  report  immediately  to  the  local 
forestry  officials  or  designated  rangers, 
who  must  visit  the  site  to  decide 
whether  rescue  is  necessary;  and  (4) 
rescue  should  only  be  attempted  in 
terminal  cases.  It  further  states  that 
"some  of  these  regulations  are  already 
accepted."  we  assume,  by  the  MOF.  The 
National  Plan  evolved  from  this  1989 
plan. 

A  Sichuan  Forestry  E)epartment 
document,  with  a  February  20, 19*)3.- 
date,  titled,  "Procedure  for  the 
Conservation  and  Rescue  of  the  Giant 
Panda"  (Rescue  Procedures),  outlines 
procedures  for  reporting  the  occurrence 
of  ill  or  injured  pandas,  authorities 
respoosible  for  rescue  decisions,  and 
options  to  be  considered  in  a  rescue.  It 
also  refers  to  a  national  protocol  on 
panda  rescue,  and  indicates  that 
Sichuan  had  taken  actions  regarding 
possible  panda  rescues  following  the 
lead  of  the  State  Council  and  the  MOF. 
Therefore,  it  would  appear  that  national 
panda  rescue  regulations  or  policy 
similar  to  those  used  in  Sichuan  were  in 
effect  at  least  by  February  20, 1993. 

This  policy  proposes  that  p>andas 
removed  from  the  wild  prior  to 
December  31, 1986,  would  be 
considered  for  an  import  loan.  This  date 
approximately  follows  the  peak  of 
bamboo  die-off  in  about  1983  by  3  years, 
allowing  a  period  during  which  pandas 
might  still  have  been  affected  hv  that 
event.  It  appears  the  Chinese  have 
established  even  greater  restrictions  on 
the  re.scue  of  pandas  since  then. 
Therefore,  the  Service  generally  would 
not  consider  any  import  of  pandas 
removed  from  the  wild  after  De(«mber 
31 ,  1986.  unless  the  circumstances  of 
the  removal  cleariy  indicate  that  the 
removal  conformed  fo  Chinese 
regulations  and  was  in  the  best  interest 
of  the  individual  animal  and  the 
species. 


Age  and  Other  Parameters  of  Animals 
Available  for  Loans 

No  post-breeding  age  pandas  would 
be  cortsidered  for  import.  Since  data 
now  indicate  that  the  reproductive  af^ 
is  higher  than  originally  thought,  the 
Service  proposes  that  post-breeding 
pandas  would  be  over  20  years  of  age. 
The  Service  feels  that  the  risks  from 
transport  to  animals  over  this  age  woiihl 
not  be  acxeptable. 

For  Alternative  1  in  the  "Exhibition" 
section,  the  Service  proposes  that  pre- 
breeding  age  pandas  will  not  be 
considered  for  an  import  piermit.  extajpl 
for  female  pandas  within  an  estimated 
6  months  of  their  first  estrus.  For 
Ahernative  2.  for  short-term  exhibition, 
only  the  import  of  pre-breeding  male 
pandas  would  be  considered. 

I.ength  of  Ldans 

Tlie  Service  believes  that  the  length  ol 
giant  panda  loans  should  be  determined 
by  the  purpose(s)  of  the  loan  and  Ihc 
length  of  time  necessary  to  accomplrsli 
the  goals  ot  the  import.  The  Service 
feels  that  internationally  coordinated 
giant  panda  con.servation  efforts  ix>uM 
incorporate  various  types  of  loan 
arrangements  requiring  varying  lentJlhs 
of  time. 

Conser\'ation  Benefits  of  SpeciFM: 
Projects 

The  Ser\'ice  c-ontinues  to  emphasizi- 
the  need  to  relate  giant  panda  imports 
to  the  enhancement  of  the  ^pecies  in  fhr 
wild,  especially  through  funding  of  in 
situ  proje<;ts.  It  is  expected  that  most 
imports  would  be  for  multiple  purposes 
and  funds  would  be  generated. 

The  Service  proposes  that  the 
allocation  of  net  profits  derived  l?y  the 
applicant  during  a  loan  period  that.can 
be  attributed  to  the  loan  should  he  based 
on  ownership  of  the  panda,  and  should 
be  used  for  spec  i fie  areas  of 
conservation.  If  the  panda  is  owned  by 
China,  at  least  80  pen.-ent  of  net  profits 
must  be  used  fo  hind  in-situ 
conservation  projects  in  China's 
National  Plan.  Remaining  funds  viould 
be  used  for  panda  conservation, 
including  additional  in-situ 
conservation  projects,  education,  and/or 
captive-breeding  efforts  in  China.  M  the 
panda  is  owned  by  an  entity  other  than 
China,  at  least  ."K)  perc-ent  of  the  funds 
must  be  used  to  fund  in-situ 
conserv  ation  projects  in  China's 
National  Plan.  Remaining  funds  vMiuid 
be  used  for  panda  conservation, 
including  additional  in-situ 
»:onser\ation  projects,  educiition,  and.'oi 
captive-breeding  efforts  inside  China, 
andfoT  captive-breeding  efforts  outsidt- 
of  China.  Specific  conservation  projec  ts 
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and/or  activities  to  be  funded  must  be 
high-priority  projects  included  in 
China's  National  Plan  or  otherwise 
specifically  and  thoroughly  justified. 
The  applicant  would  be  required  to 
provide  a  complete  monitoring  plan  to 
track  disbursement  of  funds  and 
progress  of  projects.  Instead  of  outlining 
exact  requirements,  the  Service 
proposes  that  monitoring  plans  contain 
components  that  would  clearly  show 
that  the  projects  to  be  funded  will  be 
completed.  This  should  include 
identification  of  specific  projects  with 
timeframes  given  for  tasks  to  be 
completed,  and  a  plan  outlining  how 
progress  would  be  documented  and  how 
some  site  inspection  would  occur. 
China  has  recently  agreed  to  these 
components  when  working  with  several 
groups  in  the  United  States.  The  Ser\'ice 
would  monitor  the  progress  by  requiring 
the  permittee  to  submit  at  least  an 
annual  report  of  funds  transferred  and 
status  of  projects  fimded  and 
implemented. 

The  Service  also  proposes  that  a 
summary  of  projects  to  be  funded  would 
be  published  in  the  Federal  Register  as 
part  of  the  public  review  process  when 
an  application  is  received  for  a  permit 
to  import  a  giant  panda. 

Scientific  Research 

The  Service  proposes  that  import 
applications  for  scientific  research 
outline  how  the  research  would 
contribute  to  the  conservation  of  the 
panda  in  the  wild  and  in  captivity.  The 
proposed  policy  requires  that  the 
applicant  provide  a  research  proposal 
that  demonstrates  that  the  research  is 
properly  designed  and  can  be 
accomplished  with  the  available 
expertise  and  resources.  The  Service 
will  not  categorize  or  identify 
acceptable  kinds  of  re.search  but  will 
retain  the  option  of  judging  the  validity 
and/or  current  need  of  the  proposal 
based  on  priorities  given  in  a 
coordinated  international  panda 
conservation  effort  and  in  China's 
National  Plan. 

If  the  panda  would  also  be  on 
exhibition,  the  applicant  must  have  a 
monitoring  plan  to  ensure  that  the 
display  does  not  interfere  with  the 
resean:h  or  bias  the  data. 

To  the  extent  possible,  the  Service 
would  expedite  permit  applications  for 
biological  samples  under  certain 
conditions.  The  researcher  needs  to 
keep  in  mind  that  under  CITES  export 
permits  are  only  valid  for  6  months  and 
import  permits  for  1  year.  Authorization 
under  the  Act  may  be  granted  for  4 
years,  but  then  would  need  to  be 
published  in  the  Federal  Register  for 
public  comment  before  renewal. 


Captive  Breeding 

The  proposed  policy  would  require 
permittees  who  import  pandas  for 
captive-breeding  purposes  to  participate 
actively  in  a  coordinated  international 
panda  conservation  effort.  Breeding 
loans  need  to  benefit  panda 
conser\-ation  by  supplementing  the 
breeding  program  in  China  to  achieve  a 
self-sustaining  captive  population. 
Since  many  of  the  pandas  to  be 
imported  into  the  United  States  for 
breeding  would  have  a  history  of  not 
reproducing,  it  is  anticipated  that  there 
will  be  a  re.search  component  to  the 
captive-breeding  activities. 

If  the  panda  would  also  be  on  public 
display,  the  applicant  must  have  a 
monitoring  plan  to  ensure  that  the 
display  does  not  interfere  with  the 
breeding  program. 

Exhibition 

To  date,  almost  all  of  the  loans  of 
giant  pandas  to  the  United  States  have 
been  solely  for  short-term  exhibition 
purposes  and  the  generation  of  funds  for 
conservation  and  captive-breeding 
activities  in  China.  Funds  from  the  loan 
of  one  captive  panda  from  the  United 
Kingdom  were  used  to  improve  facilities 
for  that  animal  while  at  Chapultepec 
Park  Zoo  in  Mexico  City. 

The  Service  anticipates  import 
applications  that  include  public  display 
would  contain  a  component  to  educate 
the  public  in  the  United  States  about  the 
ecological  roles  and  conservation  needs 
of  the  giant  panda,  but  this  in  and  of 
itself  would  not  be  considered  to  meet 
the  requirement  under  the  Act  of 
enhancing  the  survival  of  the  giant 
panda  in  the  wild.  If  the  applicant 
proposes  to  develop  panda  conservation 
education  programs  that  would  be 
transferred  to  China,  the  Ser\ice  would 
consider  this  component  as  possibly 
meeting  part  of  the  enhancement 
requirement.  The  Service  emphasizes 
support  for  education  in  China  because 
there  appears  to  be  a  need  for 
educational  programs  in  areas  near  giant 
panda  habitat  and  reserves  to  enhance 
panda  con.servation. 

The  Service  proposes  two  alternatives 
on  exhibition  and  invites  public 
comment. 

Alternative  1 — Exhibition  Solely  as  an 
Ancillary  Component.  Under  this 
alternative,  which  would  be  consistent 
with  the  AZA  moratorium  on  short-term 
panda  loans,  import  of  pandas  solely  for 
exhibition  loans  would  not  be  allowed. 
Educational  display  would  only  be 
allowed  as  an  ancillary  component  of  a 
captive-breeding  and/or  scientific 
researt:h  program,  whefi  the  display 
would  not  interfere  with  the  captive- 


breeding  or  research  activities.  Even 
temporary  loans  of  pandas  to  another 
institution  during  the  non-breeding 
season  would  not  be  allowed,  as  this 
could  be  disruptive  to  behavioral 
interactions,  endocrine  monitoring,  and 
research  designed  to  maximize  breeding 
success. 

With  advances  in  coordinated 
international  conservation  efforts  for  the 
giant  panda,  the  Service  proposes  that 
institutions  in  the  United  States  focus 
their  energies  on  activities  with  captive 
pandas  that  best  ensure  their  recover>'. 
The  Service  recognizes  that  the  use  of 
any  of  these  animals  for  short-term 
exhibition  could  detract  from  the  overall 
captive  conservation  efforts  by 
stimulating  institutions  to  use  resources 
for  short-term  exhibition,  rather  than 
committing  resources  to  needed  captive 
breeding  or  research.  Furthermore,  the 
use  of  breeding  age  pandas  for  short- 
term  exhibition  loans  could  increase  the 
stress  and  reduce  acclimation  of  pandas 
to  breeding  surroundings  while 
minimizing  the  opportunities  for 
important  research  and  captive-breeding 
activities.  Thus,  in  this  alternative  the 
Service  proposes  to  discontinue  the 
issuance  of  permits  for  the  import  of 
pandas  for  solely  exhibition  purposes 
(even  though  such  exhibits  might  raise 
substantial  funds  to  go  back  to  China); 
every  panda  loan  would  be  required  to 
have  intrinsic  conservation  benefits  in 
its  own  right,  in  addition  to  financial 
contributions  to  China. 

Alternative  2 — Short-term  Exhibition. 
In  this  alternative,  the  Service  would 
issue  permits  for  the  import  of  giant 
pandas  not  only  for  activities  as 
described  in  alternative  1,  but  also 
solely  for  short-term  exhibitions  under 
specific  conditions  designed  to  raise 
funds  to  be  returned  to  China. 
Exhibition  loans  could  provide 
significant  funding  in  support  of 
conservation  projects  for  pandas  in  the 
wild,  but  the  Service  is  still  considering 
whether  such  loans  would  in  any  way 
have  a  detrimental  affect  on  pandas  in 
the  wild,  or  would  detract  from  captive- 
breeding  or  research  efforts. 

Greater  revenues  for  panda 
conservation  might  be  likely  from 
exhibition  loans  because  of  higher 
visitation  rates  for  shorter  periods  of 
time,  and  because  viewing  opportunities 
might  occur  at  facilities  that  might 
otherwise  not  be  able  to  qualify  for 
scientific  research  or  captive-breeding 
purposes.  Some  concerns  expressed  in 
the  past  about  exhibition  loans,  such  as 
the  lack  of  a  studbook  and  the  lack  of 
project  priorities,  have  been  addressed, 
and  other  concerns  about  accountability 
and  the  lack  of  a  master  breeding  plan 
are  being  addressed.  Nevertheless,  there 


remain  concerns  that  short-term  loans 
could  in  some  way  affect  breeding, 
stimulate  take  of  additional  pandas  from 
the  wild,  and/or  detract  from  efforts  to 
support  overall  captive-breeding  efforts. 
Such  loans  emphasize  the  purely 
financial  benefits  that  may  be  gained 
from  exhibition,  rather  than  any 
intrinsic  benefit  from  the  loan  itself. 

While  there  is  no  available  evidence 
that  the  import  of  pandas  of  pre- 
breeding  ages,  as  allowed  by  the 
previous  policy,  had  subsequently  had  a 
detrimental  effect  on  their  breeding, 
AZA  has  suggested  that  the  loan  of  only 
male  pandas  would  further  minimize 
the  effects  of  loans  on  breeding.  The 
Service  agrees  with  the  AZA  suggestion 
and  proposes  that  if  the  final  policy 
allows  any  short-term  exhibition  loans, 
they  would  be  limited  to  young,  pre- 
reproductive  age  male  pandas. 

With  regard  to  the  possible  removal  of 
pandas  from  the  wild,  projections  have 
changed  in  that:  (1)  China  in  recent 
years  has  taken  a  firm  position  on 
capture  of  pandas  from  the  wild,  (2)  the 
Service's  proposed  policy  continues  not 
to  allow  the  import  of  any  pandas  that 
were  removed  from  the  wild  after  1986. 
except  in  unusual  yet  justifiable 
circumstaiM:es.  and  (3)  the  studbook 
allows  for  a  check  on  parentage  of  any 
captive-bred  pandas. 

Finally,  with  regard  to  possible 
disruption  of  efforts  to  maximize  the 
breeding  potential  of  the  captive 
population,  the  Service  notes:  (1)  That 
the  Chinese  have  been  developing  a 
captive-breeding^plan,  (2)  the  Chinese 
are  supportive  of  AZA's  efforts  to 
augment  captive-breeding  efforts 
through  research  and  emphasis  on  non- 
reproductive  pandas,  and  (3)  the  zoo 
community  has  shown  increasing 
interest  in  supporting  long-term  captive- 
breeding  efforts,  although  the  expense  of 
constructing  suitable  facilities  might 
exclude  some  zoos  from  participating  in 
such  long-term  loans. 

If  after  reviewing  the  conunents  and 
information  received  from  this  notii.e, 
the  Service  concludes  that  short-term 
exhibition  loans  would  not  be  allowed, 
the  Service  would  likely  review  this 
aspect  of  the  panda  policy  again  after 
accumulating  or  four  or  five  years' 
experience  and  data  under  the  new 
policy. 

Primarily  Commerciat  Purposes 

Giant  panda  loans  must  be  for 
purposes  that  are  not  primarily 
commercial.  This  proposed  policy  does 
not  reflect  a  significant  change  from  the 
previous  policy  since  the  requirements 
of  U  Its  have  not  changed,  but  there 
are  a  few  additions.  One  of  the  proposed 
changes  is  a  description  of  rea.sonahIe 


expenses  that  could  be  deducted  to 
calculate  net  profit,  and  items  that 
would  not  be  considered  reasonable 
expenses.  Another  is  that  the  applicant 
would  need  to  submit  a  certified 
statement  from  a  reputable,  independent 
accounting  firm  that  the  internal 
accounting  system  meets  the 
requirements  of  Service  policy  for 
tracking  funds. 

Suitability  of  Facilities 

CITES  and  the  regulations  under  the 
Act  require  that  the  evaluation  of  an 
application  for  an  import  permit 
includes  consideration  of  whether  the 
applicant  is  suitably  equipped  to  house 
and  care  for  the  animals  to  be  imported. 
The  proposed  policy  continues  to 
require  the  applicant  to  demonstrate  it 
has  acquired  available  information  on 
giant  panda  care  and  facilities,  and 
training  for  involved  keepers,  as  well  as 
approval  by  the  Chinese  of  llie  quality 
of  the  facilities.  Although  these 
requirements  would  enable  an 
evaluation  of  the  applicant's  initial 
abilities  to  house  and  care  for  giant 
pandas,  the  Service  now  feels  that 
additional  assurances  are  needed 
regarding  the  long-term  care  and  health 
of  the  animals.  Therefore,  under  this 
proposed  policy  applicants  would  be 
required  to  develop  a  protocol  for 
monitoring  the  continued  health  and 
behavior  of  giant  pandas  throughout  the 
loan  period,  or  to  describe  an  existing 
protocol  that  will  be  used  for  this 
purpose. 

Transfer  of  Pandas  to  Other  Entities 
within  the  United  States 

Before  a  giant  panda  is  transferred 
between  facilities  xvithin  the  United 
States,  the  recipient  must  obtain  an 
interstate  commerce  permit  under  the 
Act.  The  Service  would,  to  the  extent 
po.ssible.  facilitate  the  transfer  of 
animals  when  it  is  part  of  a  coordinated  . 
breeding  program.  The  transfer  of 
animals  must  also  have  the  prior 
approval  of  China  or  the  entity  that 
owns  the  panda.  The  number  of  times 
an  individual  panda  is  transferred 
within  the  United  States  would  be 
closely  monitored  to  protef:t  the  overall  - 
health  of  the  animal. 

Response  to  the  CUES  Secretariat's 
Views  on  Giant  Panda  Loans 

The  text  of  the  1991  policy  is  not 

significantly  changed  in  the  proposed 
revised  policy.  The  requirement  of 
permits  under  the  Act  is  clarified  as  the 
pre-Aca  exemption  (Section  9(b)  of  the 
Act)  does  not  apply  to  animals  to  be 
transferred  under  a  lease-hold 
agreement. 


Public  Comments  Solicited 

The  Service  requests  comments  on 
this  proposed  policy.  The  final  derision 
on  this  proposal  will  take  into 
consideration  the  comments  and  any 
additional  information  received,  and 
such  consideration  might  lead  to  a  final 
policy  that  differs  from  this  propos,nl. 

Required  Determination 

This  document  wss  not  subje«1  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
The  information  collection  requirements 
identified  in  this  policy  as  part  of  the 
permit  application  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduc-tion 
Act,  44  U.S.C.  3501  rt  seq.  and  a<?signed 
clearan(»  number  1018-0022. 

The  Service  has  determined  that  this 
proposed  policy  is  categorically 
excluded  under  Departmental 
procedures  from  complying  with  the 
National  Environmental  Policy  Ad 
(NEPA)  (516  Departmental  Manual.  Ch. 
2,  Appx.  1,  paragraph  1.10).  An 
Environmental  Action  Memorandum  is 
on  file  at  the  Service's  Office  of 
Management  Authority  in  Arlington, 
Virginia. 

Proposed  Revised  Policy  on  Giant 
Panda  Loaos 

Before  any  import  permit  will  b»> 
issued,  the  application  must  be 
reviewed  in  terms  of  the  applicable 
requirements  of  CITES  and  the  Act  by 
the  Service's  Offices  of  Management  and 
Scientific  Authority.  Issuance  of  an 
import  permit  under  QTES  requires 
prior  findings  that:  (1)  The  proposed 
import  would  not  be  for  purposes 
detrimental  to  the  survival  of  the 
spe<:ies;  (2)  the  import  would  not  be  for 
primarily  rommen;ial  purposes;  and  (3) 
the  permit  applicant  is  suitably 
equipped  to  house  and  care  for  the 
animals.  Issuance  of  a  permit  under  tho 
Act  requires  prior  determinations  lliat, 
amoiiK  other  things:  (l)The  import 
would  be  for  scientific  purposes  or  to 
enh.iPf  e  the  propagation  or  survival  of 
the  spw.ies.  in  u  manner  consistent  with 
the  purposes  and  policies  of  tlwj  Act; 
and  (2)  issuance  of  the  import  permit 
uoiiid  not  be  likely  to  jeopardize  the 
continued  existence  of  the  species. 
These  requirements  are  further 
implemented  by  application 
requirements  and  issuance  criteria 
found  in  50  CFR  13.12,  17.22.  23.14, 
and  23.15.  In  addition.  Section  9(d)  of 
the  Lacey  Act,  with  regulations  at  .50 
CFK  14,  Subpart  J,  requires  tiiat 
shipments  of  live  wild  mammals  lieiug 
shi})ped  to  the  United  States  are  done 
under  humane  and  healthful  (X>i)ditions 
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such  that  the  animals  arrive  alive, 
healthy,  and  uninjured.  The  policy 
requires  the  applicant  to  demonstrate 
that  the  animals  will  be  shipped  so  as 
to  satisfy  this  requirement. 

Puqjoses 

The  primary  goal  of  the  policy  is  to 
ensure  that  all  imports  of  giant  pandas 
contribute  toward  the  survival,  and 
ultimately  the  increase  to  a  self- 
sustaining  level,  of  panda  populations 
in  the  wild.  All  imports  must  be  part  of 
a  coordinated  international  panda 
conservation  effort,  a  term  used  in  this 
policy  to  mean  an  organized  plan 
through  which  all  giant  panda  imports 
support  high  priority  projects  in  China's 
National  Plan  and  are  coordinated  with 
China's  captive-breeding  plan  and 
AZA's  SSP  or  other  applicable  multi- 
national breeding  plans.  The  Service 
anticipates  that  most  import  permit 
applications  will  be  for  multiple 
purposes.  Applicants  must  identify  the 
primary  purpose  for  the  proposed 
import  and  all  other  intended  purposes. 
No  activities  for  additional  purposes 
may  be  undertaken  during  the  course  of 
the  loan  without  approval  from  the 
Service. 

The  ultimate  objective  of  managing 
(uiptive  pandas  should  be  for  breeding 
and  research  purposes,  and  any  training 
or  use  of  pandas  in  animal  acts  would 
be  considered  as  detracting  from  this 
objective.  Therefore,  use  of  pandas  in 
animal  acts  or  shows  during  the  loan 
period  would  be  prohibited  by 
condition  of  the  permit. 

Wild-Taken  Pandas 

The  following  guidelines  will  be  used 
to  evaluate  import  applications 
involving  pandas  removed  from  the 
wild.  These  time  constraints  are  based 
on  information  available  to  the  Service 
suggesting  that  the  removal  of  pandas 
from  the  wild  has  increasingly  come 
under  control  by  the  Chinese,  starting 
prior  to  the  WWF  Plan  of  Aueust  1989. 

In  all  cases,  the  Service  will  continue 
its  policy  of  approving  import  permit 
applications  only  when  it  is  sure  that 
the  loan  did  not.  or  will  not,  contribute 
to  the  removal  of  pandas  from  the  wild. 

1.  Pandas  removed  from  the  wild 
prior  to  December  31.  1986,  will  be 
considered  for  an  import  permit. 

2.  The  importation  of  pandas  removed 
from  the  wild  after  December  31. 1986. 
will  not  be  considered,  unless 
information  describing  the 
circumstances  of  their  removal  clearly 
indicates  that  the  Rescue  Procedures 
were  followed,  that  the  animal(s)  was 
malnourished,  ill.  or  injured  to  a  degree 
that  justified  its  removal,  and  that 
circumstances  of  the  animal's  recovery. 


of  habitat  conditions,  of  population 
density,  or  other  reasons  provided 
clearly  precluded  reintroduction  of  the 
animal(s). 

Age  and  Other  Parameters  of  Animals 
Available  for  Loans 

1.  Pandas  over  20  years  of  age  will  not 
be  considered  for  an  import  permit 
because  they  are  probably  beyond 
breeding  age.  and  the  risks  from  the 
stresses  of  travel  are  not  biologically 
acceptable. 

2.  For  alternative  1  in  the 
"Exhibition"  Section,  pre-breeding  age 
pandas  will  not  be  considered  for  an 
import  loan.  This  would  include 
females  under  4  years  of  age,  and  males 
under  5  years.  Even  though  it  is 
expected  that  captive-breeding  loans 
will  concentrate  on  the  use  of  pandas 
that  have  not  been  successfully  bred  in 
China  (or  elsewhere),  there  may  be 
situations  in  which  females  within  6 
months  of  their  first  estrus  would  be 
considered  to  allow  a  pre-breeding 
period  of  acclimation  of  a  pair. 

3.  In  alternative  2,  only  pre-breeding 
age  male  pandas  from  the  age  of  2  to  5 
will  be  allowed  for  short-term 
exhibition  loans. 

•  Only  male  pandas  that  are 
inde|}endent  of  maternal  care  but  are 
not  yet  of  breeding  age  or  approaching 
breeding  age  will  be  allowed  to  be 
imported.  Specifically,  this  include 
males  at  least  2  years  of  age  at  the 
beginning  of  a  loan  period  and  under  5 
years  at  the  end  of  a  loan  period. 

•  No  pre-reproductive  female  pandas 
or  breeding  age  giant  pandas  of  either 
sex  will  be  considered  for  short-term 
loans,  even  during  the  non-breeding 
season. 

Length  of  Loans 

The  Service  will  evaluate  the  length 
of  time  requested  for  the  proposed  loan 
to  ensure  it  is  appropriate  to  the 
proposed  activity.  For  example,  if  the 
primary  purpose  of  the  import  would  be 
for  captive  breeding  and/or  research,  the 
length  of  the  loan  should  be  of  sufficient 
duration  to  accomplish  the  stated  goals. 
Generally  it  is  anticipated  that  such 
activities  may  require  3  to  5  years,  or 
perhaps  a  longer  time  for  the  maximum 
benefit  to  captive-breeding  activities  in 
the  United  States. 

Conservation  Benefits  of  Specific 
Projects 

All  of  the  net  profits  resulting  from 
the  import  are  to  be  used  for 
conservation  of  the  giant  panda  and  its 
habitat.  Emphasis  is  on  in-situ 
conservation  projects  as  listed  in 
China's  National  Plan. 


1.  Whenever  funding  is  associated 
with  the  import  of  giant  pandas,  the 
following  must  be  satisfied: 

(a)  Net  profits  are  to  be  allocated  as 
follows: 

•  If  the  animals  are  owned  by  China, 
at  least  80  percent  of  the  funds  are  to  be 
used  for  in-situ  conservation  projects  for 
the  giant  panda  and  its  habitat  in  China 
as  listed  in  China's  National  Plan.  The 
remaining  funds  must  be  used  to 
support  conservation,  including 
additional  in-situ  projects,  education 
and/or  breeding  efforts  for  the  giant 
panda  in  China.  In  the  event  that  profits 
generated  exceed  the  ability  of  the 
Chinese  to  apply  the  monies  to  priority 
projects  or  captive-breeding  in  China  at 
any  one  point  in  time,  then  funds  may 
be  used  to  support  breeding  efforts  for 
the  giant  panda  outside  China  with 
approval  from  the  Ser\ice. 

•  If  the  animals  are  owned  by  an 
entity  other  than  China,  at  least  50 
percent  of  the  funds  are  to  be  used  for 
in-situ  conservation  projects  for  the 
giant  panda  and  its  habitat  in  China  as 
listed  in  China's  National  Plan.  The 
remaining  funds  must  be  used  for  panda 
conservation,  including  additional  in- 
situ  conservation  projects,  education,  or 
captive-breeding  efforts  in  China,  and/or 
captive-breeding  efforts  outside  of  China 
as  part  of  a  coordinated  international 
panda  conservation  effort. 

(b)  Conservation  projects  to  be  funded 
must  meet  the  following  conditions: 

•  They  must  be  included  in  a 
coordinated  international  panda 
conservation  effort,  or  compelling 
reasons  must  be  given  for  funding  other 
projects.  Preferably,  any  conservation  or 
breeding  plan  cited  as  including 
projects  to  be  funded  should  be  formally 
approved  by  China's  Project  Office  of 
MOF  or  the  appropriate  entity  in 
another  country,  but  plans  or  programs 
that  have  not  been  officially  approved 
will  be  considered. 

•  They  must  be  considered  to  be  of 
high  priority  in  the  most  recent 
coordinated  international  panda 
conservation  effort. 

•  They  must  be  described  as 
specifically  as  possible,  with  funding 
allocations  to  specific  tasks  given  in 
foreign  currency  (e.g..  yuan)  and  in  U.S. 
dollars,  and  projected  timeframes  given 
for  use  of  the  funds  to  initiate  and 
complete  specific  projects  or  activities. 

(c)  The  applicant  must  provide  a  plan 
to  monitor  the  disbursement  of  funds  for 
selected  conservation  projects  or 
activities.  The  plan  needs  to  be 
sufficiently  complete  so  that  the  Ser\-ice 
is  satisfied  of  its  effectiveness  and  that 
the  projects  to  be  funded  will  be 
completed.  Such  a  monitoring  plan 
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should  include  provisions  equivalent  to 
the  following: 

•  Before  funds  are  transferred  to  the 
appropriate  office  in  China  or  the 
lending  entity,  the  permittee  and  the 
appropriate  foreign  entity  should  agree 
on  a  detailed  budget,  work  plan,  and 
timetable  for  project  completion. 
Specific,  measurable  objectives  and  a 
schedule  for  progress  reporting  should 
be  identified  for  each  project. 

•  Payments  should  be  made  in 
installments.  Each  payment  needs  to  be 
linked  to  actions  taken  toward 
completion  of  the  project(s). 

•  Subsequent  payments  should  be 
contingent  on  approval  of  progress 
reports  by  the  permittee. 

•  An  independent  audit  should  be 
conducted  annually  to  verify 
disbursement  of  funds. 

•  The  permittee,  its  authorized 
representative,  and  the  Service  must 
have  permission  from  the  implementing 
agency  to  examine  records  ana  to  make 
site  visits  to  funded  projects  at  least 
annually. 

2.  Annual  reports  to  the  Service  will 
be  required,  which  should  give  an 
accounting  and  report  of  funds 
transferred  and  portions  of  the  project 
completed  (see  section  under  "Primarily 
Commercial  Purposes"  for  further 
reporting  requirements).  Copies  of 
reports  received  by  the  applicant  from 
the  recipient  of  funding  should  be 
included,  with  English  translations  if 
reports  are  not  in  English. 

3.  As  part  of  the  notice  of  receipt  of 
a  permit  application  published  in  the 
Federal  Register  for  public  comment, 
the  Service  will  describe  the  specific 
projects  the  applicant  is  proposing  to 
fund.     . 

Scientific  Research 

There  is  a  great  need  for  scientific 
research  on  the  giant  panda,  both  in  the 
wild  and  in  captivity.  The  research  must 
contribute  to  the  conservation  of  the 
panda  and  typically,  when  part  of  an 
import  loan,  must  provide  a  source  of 
funds  for  panda  conservation  in  the 
wild,  as  described  below. 

(1)  The  applicant  must  provide 
information  to  show  that  the  research  is 
bona  fide,  meaning  research  that  is 
properly  designed  and  can  be 
accomplished  with  the  expertise  and 
resources  available: 

•  Objectives  and  goals  must  be  clearly 
defined.  Hypotheses  and  experimental 
designs,  when  applicable,  intended  to 
test  them  must  be  described. 

•  Investigative  procedures  and 
research  protocols  must  be  described  in 
detail  or  referenced  as  published  in  a 
recognized  journal. 


•  Estimated  timeframes  need  to  be 
given. 

•  Research  must  not  be  duplicative 
unless  it  is  a  collaborative  effort,  or  if 
repetition  can  be  justified. 

•  The  results  of  the  research  would  be 
expected  to  identify,  evaluate,  or  resolve 
panda  conservation  problems  or 
contribute  to  the  basic  knowledge  of 
panda  biology  and  ecology  deemed 
important  to  the  survival  of  the  panda. 

•  The  results  would  likely  be 
published  in  a  scientific  journal. 

(2)  For  research  with  live  pandas,  the 
applicant  must  have  the  expertise  and 
resources  to  accomplish  the  stated 
objectives. 

•  Enhancement  may  be  satisfied 
solely  through  scientific  research  if  it 
can  be  convincingly  shown  that  results 
will  be  used  to  study  and/or  manage 
giant  pandas  in  a  way  that  would 
contribute  to  their  conservation  in  the 
wild.  It  is  expected  that  requests  to 
import  live  pandas  for  scientific 
research  will  also  include  other, 
additional  enhancement  activities,  such 
as  the  generation  of  funds  for  panda 
conservation  in  the  wild. 

•  Research  must  be  recognized  as  a 
high  priority  activity  by  a  coordinated 
international  panda  conservation  effort. 

•  Proposals  must  describe  how  the 
study  may  contribute  to  the 
conservation  of  the  giant  panda  in  the 
wild.  If  j'n  situ,  the  research  must  be  a 
collaborative  effort  with  Chinese 
scientists.  If  the  research  is  ex  situ,  the 
applicant  must  describe  why  it  is  best 
conducted  outside  China,  and  how  any 
information  gained  or  methodologies 
developed  will  be  transferred  for  use  in 
China,  including  estimated  timeframes 
of  transfers,  training,  or  collaborative 
efforts. 

•  Any  physically  invasive  procedures 
to  be  used  or  any  behavioral 
modifications  anticipated  as  part  of 
research  activities  must  be  described, 
together  with  a  detailed  plan  describing 
how  the  applicant  would  respond  to 
and  minimize  complications  that  might 
arise.  Any  subsequent  procedural 
changes  and/or  additions  must  be  pre- 
approved  by  the  Service. 

•  The  permittee  must  provide  an 
annual  report  summarizing  research 
activities  associated  with  the  purposes 
of  the  permit,  including  a  brief 
description  of  each  project,  a  copy  of 
protocols  developed  and  methodologies 
used,  a  summary  of  data  collected  with 
a  discussion  of  results  and  copies  of 
published  papers  resulting  from  the 
research.  The  report  should  also 
indicate  any  transfer  of  research 
protocols  or  methodologies  to  the 
Chinese  and  their  use  in  China,  in  the 
wild  or  in  captivity. 


(3)  If  live  pandas  are  going  to  be  on 
exhibition  at  any  time  during  the  term 
of  the  research  loan,  the  following  must 
be  satisfied: 

•  The  applicant  must  provide 
protocols  outlining  how  the  research 
and  exhibition  will  be  monitored  to 
ensure  that  having  the  pandas  on 
exhibit  is  not  interfering  with  the 
research  or  biasing  data.  The  applicant 
must  also  provide  the  name,  position, 
and  qualifications  of  the  individual  who 
will  be  responsible  for  making  the 
decision  to  take  the  pandas  off  of  exhibit 
if  the  display  is  interfering  with  the 
research. 

•  The  applicant  must  have  adequate 
facilities  to  conduct  the  research  and 
house  the  pandas  separate  and  apart 
from  the  public  exhibition  areas  in  case 
it  is  found  that  exhibition  interferes 
with  the  research. 

•  The  funds  generated  by  the 
exhibition  must  be  used  for 
conservation  projects. 

(4)  For  research  involving  biological 
samples,  the  applicant  must  have  the 
expertise  and  resources  to  accomplish 
the  stated  objectives. 

•  Salvaged  specimens  (i.e.,  those 
obtained  from  animals  that  have  died  of 
natural  causes;  naturally  shed  hair) 
must  be  obtained  without  harassing  anv 
live  animals,  and  collection  must  be 
authorized  by  the  MOF,  MOC,  or  the 
Project  Office. 

•  The  collection  of  samples  from  live 
captive  giant  pandas  must  be  done  by 
qualified  personnel,  preferably 
veterinarians,  with  appropriate  training 
and  experience  in  capture,  restraint,  and 
sample  collection,  so  as  not  to  result  in 
death  or  injury  of  animals.  Sampling 
must  also  be  done  in  a  manner  that 
would  not  be  disruptive  to  breeding 
activities.  The  collection  and, 
subsequent  export  of  such  samples  to 
the  United  States  must  be  done  in 
cooperation  with  the  authority 
responsible  for  managing  the  animals 
(e.g.,  MOC). 

•  Any  collection  of  biological 
samples  from  live  giant  pandas  in  the 
wild  must  be  authorized  by  the  MOF 
Generally,  only  samples  that  were 
collected  incidental  to  the  capture  of 
animals  for  other  purposes  by  MOF 
biologists  will  be  considered  for  import 
However,  the  import  of  samples  taken 
from  animals  captured  for  the  sole 
purpose  of  collecting  samples  for  import 
will  be  considered  if  the  samples  are  to 
be  used  in  research  that  is  expected  to 
have  a  substantial  benefit  to  giant  panda 
conservation.  In  this  case,  import 
permits  must  be  obtained  prior  to  the 
collection  of  the  samples.  Samples  from 
live  wild  giant  pandas  may  only  be 
collected  by  qualified  personnel, 
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preferably  veJerinarians,  who  have 
appropriate  training  and  experience  in 
(-.apture.  restraint,  and  sampling 
methodologies  appropriate  to  giant 
pandas,  so  that  sampling  is  unlikely  to 
expose  live  g)ant  pandas  to  risk  of  death 
or  injury,  or  to  disrupt  mating  or 
parental  care  of  young. 

•  The  results  of  research  conducted 
with  imported  specin>ens  must  be 
r«!ported  to  the  Service  at  least  annually; 
a  report  should  include  copies  of  any 
scientific  publications  produced.  The 
report  must  contain  information  on  the 
number  and  type  (e.g..  blood,  hair,  skin 
biopsy)  of  samples  imported,  specific 
source/locaiion  from  which  each  sample 
was  collected  (if  more  than  one  was 
authorized),  and  observations  on  the 
effects  of  sampling  on  the  animals.  The 
report  must  al.so  state  whether  the 
research  resulted  in  the  development 
and  transfer  ot  research  protocols  or 
other  methodologies  to  the  Chinese  and 
how  these  products  have  been/will  be 
used  in  China  for  the  conservation  of 
giantpandus 

•  Tne  Service  will  consider  the 
issuance  of  ynrieral  permits  for  the 
import  and  <»xport  of  biological  samples 
when  the  ap;>licant  provides  sufficient 
information  in  show  the  conditions 
outlined  in  th.'>;  policy  are  met  and  as 
long  as  complete  annual  reports  are 
submitted  in  .i  timely  manner. 

•  The  imiiun  or  export  of  urine,  feces, 
and  synthetic  DNA,  when  collected  in  a 
manner  that  does  not  involve  the 
capture,  detention,  or  killing  of 
protected  wildlife,  does  not  require  a 
permit  from  the  Service.  The  CITES 
Management  Authority  of  any  exporting 
or  importing  country  should  be 
contacted  to  meet  any  requirements  it 
may  have. 

Captive  Breeding 

Breeding  loans  need  to  benefit  panda 
conservation  by  supplementing  the 
breeding  program  in  China  to  achieve  a 
.self-sustaini(i>,  laptive  population,  and 
typically  also  to  provide  a  source  of 
funds  for  panda  conservation  in  the 
wild.  There  is  a  need  to  maximize  the 
use  of  pandas  currently  held  in  captivity 
that  are  not  essential  to  China's  breeding 
prognui).  It  is  anticipated  many  of  the 
animals  that  may  be  requ&sted  to  be 
imported  into  the  United  States  will  be 
ones  that  have  not  successfully  bred  in 
China,  and  the  policy  emphasizes  the 
need  to  have  a  research  component  to 
identify  how  these  individuals  may  best 
contribute  to  the  breeding  component  in 
China. 

(1)  The  applicant  must  provide 
sufficient  information  to  demonstrate 
the  importance  and  necessity  of 
importing  pandas  for  captive-breeding: 


•  Enhancement  may  be  satisfied 
through  captive-breeding  if  it  can  be 
convincingly  shown  that  results  will  be 
used  to  study  and/or  manage  giant 
pandas  in  a  way  that  has  promise  of 
contributing  to  panda  conservation.  It 
will  be  expected  to  include  a  research 
component  aimed  at  increasing 
reproductive  sufxess  if  the  animals 
involved  have  a  history  of  being  non- 
breeding  animals.  Ft  is  expected  that 
requests  to  import  live  giant  pandas  for 
captive  breedir>g  will  also  include  other, 
additional  enhancement  activities,  such 
as  the  generation  of  funds  for  panda 
conservation  in  the  wild. 

•  If  research  is  a  component,  the 
applicant  must  provide  information  to 
show  that  the  research  satisfies  the 
requirements  of  this  policy  concerning 
scientific  research.  The  research  must  be 
recognized  as  a  high  priority  activity  by 
a  coordinated  international  panda 
conservation  effort. 

•  The  proposed  captive-breeding 
must  be  part  of  a  coordinated 
international  panda  conservation  effort 
designed  to  complement  conser\-ation 
efforts  for  the  wild  panda  population, 
with  the  applicant  actively  participating 
in  the  plan. 

•  The  breeding  loon  must 
demonstrate  how  it  will  contribute  to 
the  preservation  of  the  panda's  gene 
pool  (i.e.,  retention  of  maximum  genetic 
diversity).  The  choice  of  individuals  to 
be  imported  should  be  based  on 
.scientific  management  of  the  captive 
populations  with  genetic  and 
demographic  criteria  used  to  determine 
mating  pairs. 

•  Proposals  must  describe  how  the 
study  would  contribute  to  the 
conservation  of  the  giant  panda  in  the 
wild  or  in  captivity,  and  how  any 
information  gained  or  methodologies 
developed  will  be  transferred  for  use  in 
China,  including  estimated  timeframes 
of  transfers,  training,  or  collaborative 
efforts. 

(2)  The  applicant  must  provide 
information  to  show  that  he/she  has  the 
expertise  and  resources  to  accomplish 
the  stated  objectives: 

•  The  applicant  must  submit  a 
detailed  breeding  proto<;ol  that  outlines 
when  male  and  females  will  be  paired 
for  breeding,  how  females  and  males 
will  be  visually  and  physically 
separated  and/or  managed  together, 
with  layout  of  facilities  and  protocols 
for  rearing  potential  young. 

•  Imports  of  frozen  sperm  for  use  in 
captive  breeding  must  be  done  in 
accordance  with  a  coordinated 
international  panda  conservation  effort. 

•  Artificial  insemination  or  anv  other 
physically  invasive  procedures  must  he 
described,  and  any  sub.sequent 


proi:edural  changes  and/or  additions 
must  be  pre-approved  by  the  Service. 

•  The  permittee  must  provide  at  least 
an  annual  report  summarizing  bree<ling 
activities,  and  research  activities,  if 
pertinent,  including  a  copy  of  protocols 
developed  and  methodologies  used,  a 
summary  of  data  collected  with  a 
discussion  of  results,  and  copies  of  any 
publi.<ihed  papers.  The  report  should 
also  indicate  any  transfer  of  protocols  or 
methodologies  to  the  Chinese  and  their 
use  in  China  in  the  wild  or  in  capMivity. 

(3)  If  pandas  are  going  to  be  on 
exhibition  at  any  time  during  the 
captive-breeding  loan: 

•  The  applicant  must  provide 
protocols  outliniitg  how  the  captive 
breeding,  its  research  component,  when 
applicable,  and  exhibition  will  be 
monitored  to  ensure  that  having  the 
pandas  on  exhibit  does  not  ialeriere 
with  captive  breeding  and/or  its 
research  component.  The  applicant 
must  also  provide  the  name,  position, 
and  qualifications  of  the  individual  who 
will  be  responsible  for  making  the 
decision  to  take  the  pandas  off  of  exhibit 
if  the  display  is  interfering  with  the 
captive-breeding  or  its  research. 

•  The  applicant  must  have  adequate 
facilities  to  conduct  the  captive 
breeding  and  its  research  component, 
when  applicable,  and  to  house  the 
pandas  separate  and  apart  from  public 
exhibition  areas,  in  case  it  is  found  that 
the  exhibition  interferes  with  the 
captive  breeding  or  its  research. 

•  The  funds  generated  by  the 
exhibition  must  be  used  for 
conservation  projects  as  previously 
described. 

•  The  applicant  must  consent  to  the 
movement,  substitution,  or  transfer  of 
any  panda  to  another  approved 
institution  if,  in  the  judgment  and  at  the 
request  of  China,  such  action  is  needed 
to  maximize  succe.ssful  captive-breeding 
opportunities. 

Exhibitioo 

1.  The  import  of  giant  pandas  for  the 
purpose  of  educational  exhibition  alone 
would  not  be  sufficient  to  satisfy 
enhancement  requirements.  The  Service 
encourages  institutions  importing  giant 
pandas  to  educate  the  U.S.  public  about 
the  ecological  role  and  conservation 
needs  of  the  giant  panda,  but  will  not 
con.sider  this  in  reviewing  applications. 
However,  if  an  applicant  is  developing 
a  pmnda  conservation  education 
program  that  would  be  transferable  to 
China,  or  is  developing  a  program 
specifically  for  use  in  China, 
particularly  in  localities  near  giant 
panda  habitat  and  reserves,  the  Service 
will  consider  this  project  as  part  of  a 
coordinated  intcmatioTial  conservation 


effort  in  making  its  enhancement 
finding. 

•  Educational  programs  in  China 
should  be  aimed  at  local  people,  school 
children,  panda  researchers  (field  and 
captive),  reserve  biologists,  and 
managers. 

•  Educational  activities  or  projects 
must  be  described  in  detail,  including 
samples  of  the  kinds  of  educational 
materials  to  be  used,  and  a  description 
of  evaluation  methods. 

•  The  messages  conveyed  through  the 
educational  program  should  stress 
historical  and  contemporary  impacts  on 
the  status  of  the  giant  panda  in  the  wild, 
and  conservation  efforts  that  might  be 
required  to  halt  the  species'  decline  and 
degradation  of  its  habitat. 

2.  Alternative  1 — Exhibition  Solely  as 
an  Ancillary  Component.  Educational 
displays  would  only  be  allowed  as  an 
ancillary  component  of  a  captive- 
breeding  and/or  research  program. 
Specifically,  the  import  of  pandas  solely 
for  exhibition  loans  of  any  length  would 
not  be  allowed. 

3.  Alternative  2 — Short-term 
Exhibition.  For  purposes  of  this  policy, 
the  import  of  pandas  for  short-term 
exhibition  loans  would  be  allowed 
under  certain  conditions: 

•  A  panda  can  only  be  on  loan  for 
short-term  exhibition  for  a  maximum  of 
1  year. 

•  During  a  single  1-year  loan  period 
in  the  United  States,  up  to  3  different 
institutions  may  receive  and  display  the 
pandas  for  periods  of  at  least  3  months, 
unless  health  considerations  dictate 
otherwise. 

•  Each  institution  following  the  first 
in  the  sequence  of  exhibitions  must 
have  submitted  complete  application 
materials  as  well  as  written 
authorization  from  the  exporting 
country's  Management  Authority  and,  if 
from  China,  from  the  Protecting  Giant 
Panda  Project  Office. 

Primarily  Commercial  Purposes 

With  regard  to  the  determination  of 
whether  a  loan  of  giant  pandas  is  not  to 
be  used  for  primarily  commercial 
purposes,  the  Service  will  utilize  the 
following  policy. 

1.  Resolution  Conf.  5.10  of  CITES 
provides  that: 

•  The  nature  of  the  transfer  of 
specimens  between  the  owner  in  the 
country  of  export  and  the  recipient  in 
the  country  of  import  may  be 
commercial.  It  is  the  intended  use  of  the 
specimens  in  the  country  of  import  that 
must  not  be  for  primarily  commercial 
purposes,  and  it  is  the  responsibility  of 
the  recipient  country's  Management 
Authority  to  make  this  determination. 


•  There  may  be  some  commercial 
aspects  of  that  use,  but  the  non- 
commercial uses  must  predominate  in 
order  to  be  deemed  primarily  non- 
commercial. 

2.  Public,  non-profit  institutions, 
organizations  and  agencies  will  receive 
consideration  for  panda  loans.  The 
Service's  general  regulations  at  50  CFR 
10.12define  "public"  institutions  as 
those  that"*  *  *  are  open  to  the 
general  public  and  are  either 
established,  maintained,  and  operated 
as  a  government  service,  or  are  privately 
endowed  and  organized  but  not 
operated  for  profit."  Although 
commercial  (profit-making) 
organizations  may  also  choose  to  apply 
for  such  loans,  the  profit-making 
characteristics  of  such  organizations 
will  make  it  more  difficult  for  the 
Service  to  find  that  the  sp)ecimen(s) 
proposed  for  import  is  not  to  be  used 
primarily  for  commercial  purposes.  As 
in  all  cases,  the  burden  rests  with  the 
applicant  to  show  that  this  CITES 
requirement  is  satisfied.  Of  necessity, 
the  burden  of  proof  will  be  higher  for 
commercial  enterprises  than  for  non- 
profit entities. 

3.  It  is  the  Service's  policy  that  all 
funds  or  other  valuable  considerations 
raised  directly  or  indirectly  by  a  public 
institution  or  other  organization  that  are 
obtained  by  the  organization(s)  or 
institution(s)  involved  (or  any  for-profit 
parent  organization  of  the  applicant,  but 
not  including  unrelated  private  entities, 
such  as  hotels,  not  associated  with  the 
applicant)  as  a  result  of  the  panda  loan 
are,  to  the  extent  that  such  funds  or 
other  valuable  considerations  exceed 
the  reasonable  expenses  that  are 
properly  attributable  to  the  exhibitions, 
to  be  used  entirely  for  the  non- 
commercial purposes  outlined  in  the 
prior  section,  "Conser\ation  Benefits  of 
Specific  Projects". 

•  Reasonable  expenses  include  the 
following:  Facility  construction  if 
amortized  for  the  entire  proposed  length 
of  the  loan  (but  not  for  short-term 
exhibition  loans),  facility  maintenance, 
direct  labor  and  operating  supplies 
needed  for  the  care  of  the  pandas 
(includes  keeper  and  veterinary' 
support),  administrative  support 
directly  associated  with  the 
maintenance  of  the  animals,  security 
needed  for  the  pandas,  development  of 
educational  materials  for  use  in  China, 
development  of  educational  signs  for 
exhibits  in  the  United  States,  and 
supplies  or  materials  necessary  to 
conduct  research  or  captive-breeding 
activities  that  have  been  identified  in 
the  application. 

•  It  is  the  intent  of  the  policy  to 
maximize  funds  going  back  to 


conservation  projects  in  China  and,  as 
such,  costs  associated  with  ordinary 
operations,  such  as  advertising,  general 
personnel  costs,  general  legal  expenses 
(not  directly  related  to  the  panda  loan), 
will  not  be  considered  reasonable 
expenses. 

•  Collection  of  revenues  generated  hv 
the  panda  loan  by  the  importing 
institution  (e.g.,  gate  receipts,  food  ajid 
drink  sales,  tourist  souvenirs),  either  for 
its  own  use  or  for  the  use  of  other 
organizations,  for  purposes  other  than 
those  previously  described,  would  be 
judged  to  be  a  primarily  commerc  ial 
activity,  as  would  the  use  of  revenues 
for  profit-making  purposes. 

4.  Each  applicant  for  a  panda  loan,  in 
satisfying  the  applicable  requirements  of 
50  CFR  subchapter  B,  should  submit  a 
detailed  plan  for  the  allocation  of  all 
funds  raised  in  excess  of  expense^;,  as  a 
result  of  the  panda  loan.  The 
application  must  also  include  a 
certification  statement  from  a  reputable, 
independent  accounting  firm  stating 
that  the  applicant's  internal  accounting 
system  is  sufficient  to  account  for  and 
track  funds  generated  directly  or 
indirectly  by  the  panda  loan,  and  for  the 
subsequent  disbursement  of  funds. 

5.  Each  recipient  of  a  permit  to  obtain 
a  panda  loan  shall  be  required,  in 
accordance  with  50  CFR  13.45,  to 
submit  an  annual  report  to  the  Service 
as  a  condition  of  the  permit.  The  annual 
report  must  contain  a  full  accounting  of 
all  funds  rai.sed  directly  or  indirectly  by 
the  institution  or  organization,  the 
portion  of  those  funds  that  is  in  excess 
of  expenses,  and  what  portion  of  these 
funds  are  to  be  disbursed  for  giant 
panda  conservation  projects  or  activities 
as  outlined  in  the  prior  section, 

"Conservation  Benefits  of  Specific 
Projects". 

•  The  report  must  include  names  of 
people  involved,  location  of  the 
activities,  a  brief  description  of  each 
project,  and  the  amount  and  use  of 
money  being  provided  the  projei:f.  The 
report  must  also  identify  specific  costs 
that  were  deducted  as  reasonable 
expenses. 

•  Conservation  projects  other  than 
those  projects  presented  in  the 
application  must  receive  approval  from 
the  Sen'ice's  Office  of  Management 
Authority  prior  to  allocating  funds. 

These  policy  considerations  will  be 
used  by  the  Service  only  for 
determining  whether  panda  imports  arc 
primarily  commercial  in  nature.  They 
are  not  intended  to  apply  to  Appendix 
I  import  permit  applications  for  other 
species.  All  such  applications  must 
continue  to  demonstrate  that  the 
proposed  import  meets  the  general 
requirements  of  resolution  Conf.  :>.  li)  In 
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satisfy  the  "not  to  be  iwed  for  primarily 
coniinerrial  purposes"  test. 

Suitability  of  Facilities  and  Care 

Under  QTES,  the  Service  must  be 
satisfied  that  the  proposed  recipient  of 
.1  !iviii>»  specimen  (to  be  imported)  is 
suitiibly  equipped  to  house  and  rare  for 
It"  Under  the  regulations  implementing 
the  Act.  the  Service  must  determine  that 
the  applicant  has  "*   *   "the  expertise, 
facilities,  or  other  resources*    *    'to 
succes.sfully  accomplish  the 
objectives*  *   '"To  aid  in  satisfying 
these  requirements,  applicants  must 
provide  the  following  information  in 
addition  to  the  information  required  in 
50  CFR  17.22: 

•  Copies  of  protocols  for  monitoring 
ijeiieral  health  and  behavior.  In  lieu  of 
lU'w  protocols,  an  applicant  may  submit 
copies  of  protocols  recommended  by  a 
coordinated  international  panda 
conservation  effort. 

•  Diagrams  and  photographs  clearlv 
(h^picting  all  enclosures  where  the 
panda  may  be  housed,  including  any 
off-exhibit  areas  and  panda  holding 
area(s)  in  relation  to  other  facilities, 
including  roads  adjacent  to  such  areas. 

•  Information  to  demonstrate  the 
.ipplicant  has  consulted  with  at  least 
two  other  facilities  that  have 
successfully  held  pandas  in  recent 
years,  that  the  applicant  has  facility 
features  that  address  the  National 
Zoological  Park's  recommended 
measures  for  giant  panda  care  and 
facilities,  and  that  zoo  staff,  especially 
keepers  and  veterinarians,  have  had 
proper  training  and  experience  to  care 
For  pandas. 

•  Approval  of  facilities  by  the 
Chinese  or  appropriate  authority  in  the 
lending  country,  if  such  a  stipulation 
has  been  made  in  a  contractual 
.igreement.  If  approval  has  not  been 
given  prior  to  applying  for  the  permit, 
there  must  be  a  statement  from  the 
applicant  certifying  that  the  agreement 
stipulation  will  be  satisfied  before 
.inimals  are  imported. 

Transfer  of  Pandas  (o  Other  Entities 
Within  the  United  States 

.Applicants  proposing  to  import  giant 
pandas  and  subsequently  transfer  them 


to  another  entity  within  the  United 
States  should  indrf:ate  this  in  the  initial 
import  application.  The  proposed 
recipient  of  the  panda  will  need  to 
apply  for  and  receive  an  interstate 
commerce  permit  under  the  Act  prior  to 
the  transfer  since  the  pandas  are  being 
held  under  a  loan  (e.g..  lease-hold 
agreement)  from  Chirta  or  other  lending 
entity.  The  proposed  recipient  of  the 
panda  needs  to  provide  all  the 
information  required  by  the  Act.  its 
regulations,  and  this  policy.  The  Service 
will  facilitate,  to  the  extent  possible,  the 
transfer  of  animals  within  the  United 
States  when  part  of  a  coordinated 
breeding  program.  If  the  ret.eiving 
institution  has  a  panda  permit  on  file 
with  the  Service,  it  can  reference  the 
permit  number  and  information  in  this 
file,  and  provide  any  new  information 
for  the  Servic^to  review  in 
consideration  of  an  interstate  commerce 
permit.  These  applications  will  be 
published  in  the  Federal  Register,  and 
so  the  applicant  will  need  to  allow  at 
least  90  days  for  processing.  Such 
transfers  must  also  have  the  prior 
approval  of  China  or  the  entity  that 
owns  the  animals.  The  number  of  times 
an  individual  panda  is  transferred 
within  the  United  States  will  be  closely 
monitored  to  protect  the  overall  health 
and  well-being  of  the  animal. 

Response  to  the  CITES  Secretariat's 
Views  on  Giant  Panda  Loans 

The  Service  notes  with  approval  the 
recommendation  of  the  Secretariat  that 
no  exemptions  be  granted  to  the 
requirements  of  Article  III  of  the 
Convention  for  the  shipment  of  giant 
pandas,  even  for  animals  that  might 
othenvise  qualify  for  an  exemption  as 
"pre-Convention"  animals  under  Article 
VII.  However,  the  Ser\'ice  does  not  have 
authority  under  U.S.  law  to  refuse  to 
accept  a  valid  pre-Convention 
c:ertificate.  If  the  Management  Authority 
of  the  country  of  origin  or  of  the  country 
of  re-export  does  not  issue  a  pre- 
Convention  certification,  the  Service 
will  require  a  U.S.  import  permit  and 
export  permit  or  re-export  certificate,  as 
appropriate,  from  the  exporting  or  re- 
exporting  countr\'  in  accordance  with 
Article  III  of  the  Convention.  Li 


addition,  even  if  a  valid  pre-Convention 
certificate  is  issued  by  the  exporting 
countr>'.  an  import  permit  would  be 
required  under  the  Act  for  all  panda 
loans  (and  an  export  permit,  if  the 
pandas  are  to  leave  the  United  States), 
even  for  pandas  acquired  prior  to 
January  23.  1984  (the  date  of  the  final 
Federal  Register  notice  listing  the  giant 
pancb  under  the  Act),  as  the  pre-Act 
exemption  (Seiiion  9(b)(1)  of  the  Act) 
does  not  apply  to  animals  that  are 
subsequently  held  in  the  course  of  a 
c:ommennal  activity  (e.g..  lea«:e-lioltl 
agreement). 

The  Service  will  also  continue  its 
polit:y  of  approving  applications  only  if 
it  is  sure  that  the  proposed  loon  did  not. 
or  will  not.  contribute  to  removal  of 
pandas  from  the  wild,  and  that  the  non- 
commert:ial  purposes  for  the  proposed 
loan  predominate. 

This  notice  was  prepared  under  the 
authoritv  of  the  Endangered  Species  Act 
of  1973.'as  amended  (Ifi  U.S.C.  l.S^l  ct 
seq.). 

DiittM)  F»!lmiary  21,  1995. 
Geor^  T.  Frampton.  Jr., 

Assistant  Secntaryfor  Fish  and  Wildlifif  and 

Parks. 
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DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  to  Take  Marine 
Mammals 

AGENCY:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  Section 
101(a){5)  of  the  Marine  Mammal 
Frotet;tion  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  (50  CFR 
18.27).  notice  is  hereby  given  that 
Letters  of  Autliorization  to  take  polar 
bears  and  Pacific  walrus  incidental  to 
oil  and  gas  industry  exploration 
activities  have  been  issued  to  the 
following  companies: 


Company 

Activity 

Date  issued 

Western  Geophysical 

Scblumtjerger  Gieco— 

ExpJoratKXi 

Exploration   

Jan.  3.  1995 
Jan.  3  1995 

Prakla. 
ARCO  Alaska.  Inc 

Exptoration „ 

Feb.  1.  1995. 

HP  Exploration  (Alaska)  Lu:..  (BPX) 
...id  ARCO  Alaska.  Inc..  (ARCO)  were  re- 
issued reoccurring  I.etters  of 


Authorization  to  incidentially  take  polar 
bears  and  walrus  during  development 
and  production  activities  based  upon 


receipt  of  an  annual  monitoring  report. 
BPX  is  authorized  to  incidentally  take 
polar  bear  and  walrus  in  the  Prudhoe 


Bay.  Endicott  and  Milne  Units.  ARCO  is 
authorized  to  incidentially  take  polar 
bear  and  walrus  in  the  Kuparuk  River 
Oilfield.  Monitoring  reports  have  been 
received  and  are  on  file  at  the  Marine 
Mammals  Management  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  McGillivary  or  Mr.  John  W. 
Bridges  at  the  U.S.  Fish  and  Wildlife 
Service,  Marine  Mammal  Management 
Office.  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503,  (800)  362- 
5148  or  (907) 786-3810. 
SUPPLEMENTARY  INFORMATION:  All  Letters 
of  Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities"  (58  FR 
60402;  November  16,  1993). 

Dated:  March  16. 1995. 
Rowan  W.  Gould. 

Acting  Regional  Director. 

IFR  Doc.  95-7807  Filed  3-29-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-050-05-1 230-00;  AZA  23275) 

Arizona;  Recreation  Area  Closure 
AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  closure. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  is 
closing  an  area,  until  further  notice,  of 
public  land  known  as  the  Paradise  Cove 
Boat  Ramp  Recreation  Area,  or  Joe 
Henry  Boat  Ramp,  located  on  the 
Colorado  River  in  Yuma  County, 
Arizona.  The  area  affected  by  this 
closure  contains  35  acres,  more  or  less. 

San  Bernardino  Meridian.  Arizona 

T  16  S.,  R.  22  E.. 
•Sec.  28.  lots  2.  5.  and  6.  ptirtion  of  S"/.;SV;, 

EFFECTIVE  DATE:  Upon  first  printing  in 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Perault.  Supervisory-  Outdoor  Recreation 
Planner.  Yuma  Resource  Area.  3150 
Winsor  Avenue,  Yuma,  Arizona  853B5, 
(602) 726-6300. 

SUPPLEMENTARY  INFORMATION:  The 
closure  is  in  response  to  concerns  of 
public  health  and  safety,  excessive 
illegal  dumping,  and  uncontrollable 
resource  degradation.  Future  public 
access  at  Paradise  Cove  Boat  Ramp 
Recreation  Area  will  be  considered  in 
comprehensive  planning  efforts  at  a 
later  date.  Violations  to  this  closure  are 
punishable  by  a  fine  not  to  exceed 


$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

Dated:  March  24. 1995. 

Maureen  A.  Merrel), 

Assistant  District  Manager.  Administration/ 
Acting  District  Manager 

IFR  Doc.  95-7810  Filed  3-29-95;  8:45  am] 

BILLING  CODE  4310-32-P 


[USPS,  R-6,  595053;  GP5-089;  OR-61080) 

Order  Providing  for  Opening  of  Land; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  106.70 
acres  of  Federal  land  within  the 
Winema  National  Forest  to  surface 
entry,  mining,  mineral  leasing  and 
geothermal,  subject  to  the  laws,  rules, 
and  regulations  applicable  to  National 
Forest  System  lands.  The  land  has  been 
eliminated  from  a  Forest  Service 
exchange  proposal. 
EFFECTIVE  DATE:  April  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208.  503-952-6170. 
SUPPi-EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
General  Exchange  Act  of  March  20. 
1922.  (16  U.S.C.  485,  486).  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  (43  U.S.C.  1716),  and  the  Federal 
Land  Exchange  Facilitation  Act  of 
August  20,  1988,  (43  U.S.C.  751),  the 
following  described  Federal  land  has 
been  eliminated  ftx)m  the  initial 
exchange  proposal  between  the  Winema 
National  Forest.  2819  Dahlia  Street. 
Klamath  Falls.  Oregon  97601-7119,  and 
the  G  Bar  \V  Land  &  Cattle  Company, 
Medford^  Oregon: 

WilJaniette  Meridian 

T  38S..R.  5E.. 

.Sec.  11.  lots  3  and  4.  NW'ASW'A.and 
EV..SWV4SWV4. 

The  area  described  contains  106.70  acres  in 
Klamath  County. 

At  8:30  a.m..  on  April  28, 1995,  the 
land  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  existing  applications  received  at  or 
prior  to  8:30  a.m..  on  April  28, 1995. 
will  be  considered  as  simultaneously 
filed  at  that  time.  Those  received 
thereafter  will  be  considered  in  the 
order  of  filing. 

At  8:30  ajn.,  on  April  28, 1995,  the 
land  wi  II  be  opened  to  location  and 


entry  under  the  United  States  mining 
laws.  Appropriation  under  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  posses.sion  under  30 
U.S.C.  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  inter\'ene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  April  28,  19t)5.  the 
land  will  be  opened  to  applications  and 
offers  under  the  mineral  leasing  laws 
and  the  Geothermal  Steam  Act. 

Dated:  March  15. 1995. 

Robert  D.  DeViney.Tr., 

Acting  Chief.  Branch  of  Realty  and  Records 
Services. 

IFR  Doc.  95-7758  Filed  3-29-95;  «  45  am) 

BILLING  CODE  431&-33-P 


tCA-OIO-05-1430-01:  CA-35288] 

Notice  of  Realty  Action;  Land  Use 
Lease  of  Public  Lands,  Amador 
County,  California 

AGENCY:  Dept.  of  the  Interior.  Bureau  of 
Land  Management. 

REALTY  ACTION:  Land  Use  Lease.  Amador 
County.  CA  35288. 

SUMMARY:  The  following  described 
public  land  is  being  considered  for  a 
non-competitive,  20-year,  residential, 
land  use  lease  pursuant  to  Section  302 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976 
(43  U.S.C.  1713): 

Amador  Coiutty.  California 

T.  6N..R.  12E..M.D.M. 
Sec.  9:  Portion  of  lot  35. 
Comprising  .011  acre,  more  or  less. 

The  above  parcel  of  public  land 
would  be  leased  to  Roy  and  Karen 
Rhoades  to  resolve  a  trespass  situation. 
The  lease  would  be  issued  for  a  term  of 
20  yei.rs.  The  land  will  be  leased  at  fair 
market  value. 

The  parcel  would  be  subjet;t  to  anv 
prior  existing  rights.  The  lease  area  will 
include  only  that  area  of  public  land 
which  is  occupied  by  a  portion  of  the 
lessees'  residence.  The  (K;cupancv  to  be 
authorized  by  the  proposed  land  use 
lease  was  formerly  authorized  by  Small 
Tract  Lease  Sac  055095,  issued  in  1965. 
The  proposal  is  consistent  with  the 
Bureau's  land  use  plans  that  support  the 
settlement  of  trespass  by  lease  when  an 
undue  hardship  case  is  present. 


UMi 
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ADDRESSES:  Interested  parties  may 
submit  comments  to  the  District 
Manager,  c/o  Folsom  Resource  Area 
Manager.  63  Natoma  Street,  Folsom, 
California  95630.  Comments  must  be 
received  by  May  15. 1995.  which  is  45 
days  from  date  of  publication  of  this 
notice  in  the  FEDERAL  REGISTER. 
FOR  ADDITIONAL  INFORMATION:  Contact 
Dean  Decker  at  (916)  985-4474  or  at  the 
nddress  above. 
O.K.  Swickard. 
Area  Manager. 

(FR  Doc.  95-7819  Filed  3-29-95.  8:45  am) 
«M.UNO  COM  4310-40-M 

rUT-050-05-1 430-01;  U-68990] 

Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management, 

Richfield  District. 

ACTION:  Notice  of  realty  action;  direct 

sale  of  public  lands  in  Millard  County, 

Utah. 

SUMMARY:  The  following  described 
public  lands  have  been  examined,  and 
through  the  development  of  local  use 
planning  decisions  based  upon  public 
input,  resource  considerations, 
regulations  and  Bureau  policies,  have 
been  found  suitable  for  disposal  by  sale 
under  Seciion  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750,  43  U.S.C.  1713).  and  direct 
sale  procedures  (43  CFR  271 1.3-3(a)(l). 
The  sale  will  be  at  no  less  than  the 
appraised  fair  market  value  of  $3,540. 
The  lands  will  not  be  offered  for  .sale  for 
at  least  60  days  after  the  date  of 
publication  of  this  notice. 

Salt  Lake  Meridian.  Utah 

I'arcel  1 

T.  17.S..K.  6W.. 

.Soi:.  24.  M/2SE1/4  (Contains  80  acros). 
Parcol  2 

T.  22.S..K.  19  \V.. 

.S«k:,  5.  L.«l  5  ALL  (Contains  21.13  acres). 

Combined,  parcels  1  and  2  contain  101.13 
acres. 

Publication  of  this  notice  segregates 
the  public  lands  described  above  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws.  The 
segregation  will  end  upon  disposition  ol 
this  nc;tion.  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Millard  County,  Utah,  for  two 
solid  waste  disposal  sites.  Parcel  1 
describes  the  Delta  site  and  parcel  2 
describes  the  Garrison  site. 

It  has  been  determined  that  the 
subject  parcel  1  is  prospectively 
valuable  for  oil  and  gas  and  geothermal 


resources;  and  parcel  2  is  prospectively 
valuable  for  oil  and  gas;  therefore,  the 
mineral  estate  of  parcel  1,  excluding  oil 
and  gas  and  geothermal  resources;  and 
the  mineral  estate  of  parcel  2.  excluding 
oil  and  gas.  will  be  conveyed 
simultaneously  with  the  surface  estate 
in  accordance  with  Section  209  of 
FLPMA.  Millard  County  filed  an 
application  along  with  the  required 
$50.00  nonrefundable  fee  for  the 
conveyance  of  the  mineral  interest 
specified  above.  The  respective  oil  and 
gas  and  geothermal  resource  minerals 
will  be  reserved  to  the  United  States. 

Parcel  1  is  subject  to  the  existing 
grazing  use  of  Blaine  Christensen. 
Dwain  J.  Finlinson,  Reese  E.  Finlinson, 
Rich  Finlinson,  Joseph  T.  Finlinson. 
Clark  B.  Cox,  Burton  Lovell  &  Son, 
Sinks  Land  Company,  Monte  C.  Nielson, 
Spence  Butler,  Oak  City  Ward,  and 
Vance  Finlinson,  holders  of  grazing 
preference  on  the  Oak  City  Allotment. 
The  80  acres  proposed  for  sale  produce 
4  AUMs  or  less  of  the  1,207  AUMs 
presently  produced  on  the  allotment. 

Therefore,  approximately  4  AUMs  of 
the  1,207  AUM  grazing  preference 
would  be  removed  from  grazing  as  a 
resuh  of  this  sale. 

Parcel  2  is  subject  to  the  existing 
grazing  use  of  \Vm.  Earl  and  Sidney 
Hayward,  and  Mt.  Moriah  Ranches  Inc 
c/o  David  Eldridge.  holders  of  grazing 
preference  on  the  Clay  Springs 
Allotment.  The  21.13  acres  proposed  for 
sale  produce  2  AUMs  or  less  of  the 
2,635  AUMs  presently  produced  on  the 
allotment.  Therefore,  approximately  2 
AUMs  of  the  2,635  AUM  grazing 
preference  would  be  removed  from 
grazing  as  a  result  of  this  sale.  A 
certified  letter  was  sent  to  each 
permittee  which  served  as  the  2-year 
notification  of  the  reduction  of  their 
respective  grazing  privilege,  pursuant  to 
43  CFR  2711.1-3.  All  grazing  privileges 
on  parcel  1  and  parcel  2  will  expire  on 
May  4,  1995.  The  patent  will  not  be 
issued  on  or  before  this  date. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  Parcel  1  and  2,  a  right-of-way 
reservation  to  the  United  States  for 
ditches  and  canals  constructed  under 
the  authority  of  the  Act  of  August  30. 
1890  (26  Stat.  391;  43  U.S.C.  945  (1970)) 

2.  Parcel  1 ,  the  oil  and  gas  and 
geothermal  resources  mineral  estate 
would  be  reser\'ed  to  the  United  States 
with  the  right  to  prospect  for,  mine,  and 
remove  the  .same  under  applicable  law 
and  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  in 
accordance  with  public  law  94-579, 
Section  209  of  FLPMA  (43  U.S.C.  1719). 


3.  Parcel  2,  the  oil  and  gas  mineral 
estate  would  be  reserved  to  the  United 
States  with  the  right  to  prospect  for, 
mine,  and  remove  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 

[)rescribe.  in  accordance  with  public 
aw  94-579,  Section  209  of  FLPMA  (43 
U.S.C.  1719).  And  will  be  subject  to  all 
valid  existing  rights  and  privileges  of 
record  and  title  restrictions  including; 
but  not  limited  to: 

4.  The  issuance  of  these  patents 
would  be  subject  to  the  following 
indemnification  statement  signed  by  the 
Millard  County  Commission: 

"Millard  County,  its  successors  or 
assigns,  assumes  all  liability  fo**  and 
shall  defend,  indemnify,  and  save 
harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  in 
this  clause  as  the  United  States),  from 
all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clause  as 
claims)  resulting  from,  brought  for,  or 
on  account  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of,  occurring,  or  attributable 
directly  or  indirectly,  to  the  disposal  of 
soHid  waste  on,  or  in  the  release  of 
hazardous  substances  from  T.  17  S.,  R. 
6  W.,  Sec.  24,  NV^SE'A,  or  from  T.  22 
S.,  R.  19  \V.,  Sec.  5,  Lot  5  ALL,  Salt  Lake 
Meridian.  Utah,  regardless  of  whether 
such  claims  .shall  be  attributable  to:  (1) 
the  concurrent,  contributory,  or  partial 
fault,  failure,  or  negligence  of  the  United 
States,  or  (2)  the  sole  fault,  failure,  or 
neglicence  of  the  United  States.  " 

Failure  of  Millard  County  to  submit 
the  full  purcha.se  price  within  the  time 
allowed  will  result  in  cancellation  of  the 
sale  and  forfeiture  of  any  deposits.  The 
public  lands  would  be  withdrawn  from 
sale  and  Millard  County  would  be 
required  to  bring  the  existing  80  acre 
and  21.13  acre  landfill  sites  into 
compliance  with  Environmental 
Protection  Agency  (EPA)  landfill 
regulations.  Otherwise,  R&PP  lease 
UTU-51862  may  be  terminated.  If  the 
lease  is  terminated  the  existing  landfill 
site  would  be  closed  and  Millard 
County  would  then  be  required  to 
remove  all  facilities  and  rehabilitate  the 
disturbed  public  lands  in  accordance 
with  EPA  and  BLM  rules  and 
regulations.  The  R&PP  classification 
would  terminate.  The  public  lands 
would  then  continue  under  the 
jurisdiction  and  management  of  the 
Bureau  of  Land  Management  and 
become  subject  to  the  public  land  laws 
and  general  mining  laws.  Detailed 


information  cortcerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  House  Range  and  Warm 
Springs  Resource  Areas,  Bureau  of  Land 
Management,  35  East  500  North, 
Fillmore,  Utah  84631. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager. 
House  Range  and  Warni  Springs 
Resource  Areas,  at  the  above  address,  hi 
the  absence  of  timely  objections,  this 
proposal  shall  Income  the  final 
determination  of  the  Department  of  the 
Interior. 

Dattrd:  Ktard)  20. 19»0. 
Samnel  R.  Rowley. 
Associate  Districl  Manaf,er 
IFR  D(k:.  95-7828  Filed  3-2<M)5;  8  45  ami 
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(UT-050-05-1 430-01;  U-68991] 

Reatty  Action 

AGENCY:  Bureau  of  Land  Management. 

Richfield  District. 

ACTION:  Notice  of  realty  action;  direct 

sale  of  public  lands  in  Juab  County. 

Utah. 

SUMMARY:  The  following  described 
public  lands  have  been  found  suitable 
for  sale  under  Section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (90  Stat.  2750.  43 
U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  value  $27,000. 
The  lands  will  not  be  offered  for  sale  for 
at  lea.st  60  days  after  the  date  of 
publication  of  this  notice. 

Salt  Lake  Meridian,  Utah 

T.  13S„R-1  W. 
Sec.  15,  WVi:NEV«NWV4.  NW».«N\VV4. 

SV2NfWl/4.SVVl/4. 
l^ntains  300  acres  in  |uab  County. 

Publication  of  this  notice  segregates 
the  public  lands  described  above  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws.  The 
segregation  will  end  upon  disposition  of 
this  action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first. 

This  land  is  being  offered  by  direct 
.sale  to  Nephi  City  Corporation  of  Nephi. 
Utah,  for  a  regional  sanitary-  landfilL  It 
has  been  determined  that  the  subject 
parcel  is  prospectively  valuable  for  oil 
and  gas:  therefore,  the  mineral  estate, 
excluding  oil  and  gas.  will  be  conveyed 
simultaneously  with  the  surface  estate 
in  accordance  with  Section  209  of 
FLPMA.  Nephi  City  Corporation  filed  an 
application  along  with  the  required 


$50.00  nonrefundable  fee  for  the 
conveyance  of  the  mineral  interest 
specified  above.  The  oil  and  gas 
minerals  in  the  lands  shall  be  reserved 
to  the  United  States.  The  described  300 
acres  are  subject  to  the  existing  grazing 
use  of  Phillip  E.  Allred.  holder  of  the 
grazing  preference  on  the  Stone  Quarr>' 
Allotment.  A  certified  letter  was  sent  to 
the  permittee  which  served  as  the  2-year 
notification  of  a  reduction  of  his  grazing 
privilege,  pursuant  to  43  CFR  2711.1-3. 
This  grazing  privilege  will  expire  on 
May  4,  1995.  The  patent  will  not  be 
issued  on  or  before  this  date  and  will 
result  in  the  loss  of  17  of  the  225  AUMs 
presently  produced  on  this  allotment. 
This  will  constitute  an  8%  downward 
adjustment  in  the  grazing  preference. 
The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authorit}'  of 
the  United  States.  Act  of  August  30, 
1890,  (26  Stat.  391;  43  U.S.C.  945 
(1970)). 

2.  All  oil  and  gas  resources  would  be 
reserved  to  the  United  Slates  with  the 
right  to  prospect  for,  mine,  and  remove 
the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  in  accordance 
with  public  law  94-579,  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1719). 

And  will  be  subject  to  all  valid 
existing  rights  and  privileges  of  record 
and  title  restrictions  including,  but  not 
limited  to: 

1.  The  subject  lands  are  located 
within  the  Hall  Creek  drainage  and  the 
Spring  Canyon  drainage  and  both 
involve  base  floodplains.  Nephi  City 
Corporation  must  demonstrate  their 
abihty  to  maintain,  rsstore  and  protect 
the  floodplains  on  a  continuous  basis  in 
accordance  with  Section  3(d)  Executive 
Order  11988  of  May  J4,  1977  (42  F.R. 
26951)  (Floodplain  Management)  and 
BLM  Manual  7221.06D1.  The 
conveyance  document  will  (1)  reference 
those  uses  that  are  restricted  under 
Federal,  State  or  local  floodplain 
regulations;  and  (2)  shall  include  other 
appropriate  restrictions  to  the  uses  of 
properties  by  Nephi  City  Corporation 
and  any  successors. 

2.  The  follwing  indemnification 
statement  signed  by  the  Nephi  City 
Mayor: 

"The  City  of  Nephi,  its  successors  or 
as.signs,  assumes  all  liability  for  and 
shall  defend,  indemnify,  and  save 
harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  in 
this  clause  as  the  United  States),  from 


all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clause  as 
claims)  resulting  from,  brought  for,  or 
on  account  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of.  occurring,  or  attributable 
directly  or  indirectly,  to  the  disposal  of 
solid  waste  on,  or  in  the  release  of 
hazardous  substances  from  T  13  S.  R. 
1  W..  Sec.  15,  WV2NEV4NWV4. 
NVVV«NWV4,  SV^NW'A.  SW'A. 
regardless  of  whether  such  claims  shall 
be  attributable  to:  (1)  the  concurrent, 
contributory',  or  partial  fault,  failure,  or 
negligence  of  the  United  States,  or  (2) 
the  sole  fault,  failure,  or  negligence  of 
the  United  States." 

Failure  of  Nephi  City  Corporation  to 
submit  the  full  purchase  price  within 
the  time  allowed  will  result  in 
cancellation  of  the  sale  and  forfeiture  of 
any  deposits.  The  public  lands  would  be 
withdrawn  from  sale  and  the  City  of 
Nephi  would  be  required  to  bring  the     ' 
existing  20  acre  landfill  site  into 
compliance  with  En\ironmental 
Protection  Agency  (EPA)  landfill 
regulations.  Otherwise,  R&PP  lease 
UTU-51861  may  be  terminated.  If  the 
lease  is  terminated  the  existing  landfill 
site  would  be  closed  and  the  City  of 
Nephi  would  then  be  required  to 
remove  all  facilities  and  rehabilitate  the 
disturbed  public  land  in  accordance 
with  EPA  and  BLM  rules  and 
regulations.  The  R&PP  classification 
would  terminate.  The  public  lands 
would  then  continue  under  the 
jurisdiction  and  management  of  the 
Bureau  of  Land  Management  and 
be<;ome  subject  to  the  public  land  laws 
and  general  mining  laws. 

Detailed  information  concerning  these 
reservations  as  well  as  specific  terms 
and  conditions  of  the  sale  are  available 
for  review  at  the  House  Range  and 
Warm  Springs  Resource  Areas.  Bureau 
of  Land  Management,  35  East  500  North, 
Fillmore,  Utah  84631. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
House  Range  and  Warm  Springs 
Resource  Areas,  at  the  above  address.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  20, 1995. 
Samuel  R.  Rowley, 
Associate  District  Manager. 
IFR  Doc.  95-7829  Filed  3-29-95;  8:45  an»i 

CtLUMG  CCCE  43:I-C3-P 
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(OR-«42-00-1 420-00:  05-092] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management. 
action:  Noti{:e. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  ofncially  Hied  in  the  Oregon  State 
Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 


Oregon 

T.  25S..R.  3VV, 
T.  29  S.,  R.  3  W., 
T  21  S..  R.  7  W. 

IVashinglon 

T.  23N..R.  low 

1995 
T  23N..R.  11  W 

1995 
T  23  N..  R.  12  W 

1995 
T.  24  N..  R.  12  W 

1995 
T  24N..R.  13  W 

1995 


accepted  March  3.  1995 
accepted  March  1.  1995 
accepted  March  3.  1995 


.,  accepted  February  22. 
.  accepted  February  22. 
.  accepted  February  22. 
,  accepted  February  22. 
.  accepted  February  22. 


If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management.  1515  S.W.  5th 
Avenue.  Portland,  Oregon  97201.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  (1515  SW 
5th  Avenue).  P.O.  Box  2*m^,  Portland. 
Oregon  97208. 


Dated:  March  22.  1995. 
Robert  D.  DeViney.  |r.. 

Acting  Chief.  Branch  of  Realty  and  Records 

Services. 

IFR  Doc.  95-7818  Filed  3-29-95;  8:45  am) 

■N.UNO  COOC  4310-33-M 

[NM-03O-143O-01;  KSNM  94540] 

Notice  of  Proposed  Modification  of 
Public  Land  Order  5605;  Correction 

AGENCY:  Bureau  of  Land  Management. 

interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  95-3171 
on  page  7785  in  the  issue  ofThursday. 
February  9.  1995.  make  the  following 
correction:  Under  the  heading 
Supplementary  Information,  the  legal 
description  which  reads  T.  8  S.,  R.  23 
E..  should  be  changed  to  read  T.  8  S., 
R.  22  E. 

Dated:  March  22.  1995. 
Deputy  Slate  Director. 
Resource  Planning.  Use.  and  Protection. 
IFR  Doc  95-781 1  Filed  3-29-95;  8:45  ami 
WLUNO  COM  4310-Fft-M 

(WY-930-1430-01;  NEW  135267) 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nebraska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Fish  and  Wildlife  Service 
proposes  to  withdraw  approximately 
145.87  acres  of  public  land  as  an 
addition  to  the  Crescent  Lake  National 
Wildlife  Refuge,  near  Alliance. 
Nebraska.  This  notice  closes  the  land  for 
up  to  2  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  mu.st  be  received  by  June 
28.  1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director.  BLM.  P.O.  Box  1828. 
Cheyenne.  Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch.  BLM  Wyoming  State 
Office.  307-775-6115. 
SUPPLEMENTARY  INFORMATION:  On 
February  24,  1995,  a  petition  was 
approved  allowing  the  Fish  and  Wildlife 
Service  to  file  an  application  to 
withdraw  the  following  described 
public  land  for  a  period  of  50  years, 
from  settlement,  location,  or  entry  under 
the  general  landlaws,  including  the 


mining  laws,  subject  to  valid  existing 
rights: 

Sixth  Principal  Meridian.  Nebraska 

T.  22N  .R.  47W.. 

.See.  1.  lots  10-13,  and  16; 

Sec  12.  lot  1. 

The  area  described  contains  approximately 
145.87  acres  in  Morrill  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  reserve  the  land  as  an 
addition  to  the  descent  Lake  National 
Wildlife  Refuge. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connei:tion  . 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  o( 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  dale 
of  the  meeting. 

The  application  will  be  pro«;essed  in 
accordance  with  the  regulations  .set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  rights-of-way. 
cooperative  agreements,  or  discretionary 
land  use  authorizations  of  a  temporary 
nature  which  do  not  significantly 
disturb  the  surface  of  the  land  or  impair 
the  existing  values  of  the  area. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affeiJ 
administrative  jurisdi<;tion  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Fish  and  Wildlife  Service. 

Dated:  March  23.  1995. 
Alan  R.  Pierson, 

Slate  Direi:lor.  Wyoming. 

IFR  D<M  .  95-7809  Filfd  3-2<>-95;  845  .im| 

BILLING  CODE  43tO-Z2-P 


National  Parle  Service 

Bid  Sale  of  Property;  Cuyahoga  Valley 
National  Recreation  Area 

agency:  National  Park  Ser\'ice.  Interior. 
ACTION:  Correction  to  notice. 

SUMMARY:  This  notice  contains 
corrections  to  the  notice  published 
Friday.  March  3,  1995.  The  notice 
announced  the  request  for  sealed  bids 
for  the  sale  of  Cuyahoga  Valley  NRA 
tract  109-38.  aka  1509  Boston  Mills 
Road.  Peninsula,  Ohio. 

EFFECTIVE  DATE:  March  24.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  John  P.  Debo.  Cuyahoga 
Valley  National  Recreation  Area.  15610 
Vaughn  Road,  Brecksville.  OH  44141 
(216-526-5256). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3.  1995  the  National  Park 
Service  (NPS)  published  in  the  Federal 
Register  (60  FR  11994)  a  notice 
announcing  the  request  for  sealed  bids 
for  the  sale  of  Cuyahoga  Valley  NRA 
tract  109-38,  aka  1509  Boston  Mills 
Road.  Peninsula,  Ohio.  The  correction 
to  the  notice  advises  potential  bidders 
that  the  successful  bidder  shall  have 
possession  of  property  and  title  within 
sixty  (60)  days  of  the  sealed  bid  opening 
date. 

Need  for  Correction 

As  published,  the  notice  did  not 
inform  potential  bidders  that  possession 
of  the  property  and  title  shall  take  place 
within  sixty  (60)  days  of  the  bid  opening 
date. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  3,  1995  of  the  notice  announcing 
the  request  for  sealed  bids  for  the  sale 
of  Cuyahoga  Valley  NRA  tract  109-38, 
aka  1509  Boston  Mills  Road,  Peninsula. 
Ohio  is  corrected  as  follows: 

Add  the  following  sentence  to  the  end 
of  the  SUMMARY  section:  The  successful 
high  bidder  shall  have  possession  of 
property  and  title  within  sixty  (60)  days 
of  the  sealed  bid  opening. 

Dated:  March  20.  1995. 
John  P.  Debo. 

Superintendent.  Cuyahoga  Valley  NRA. 
IFR  Doc.  95-7511  Filed  3-29-95;  8:45  am] 

BILUNG  CODE  4310-TO-P 


Bureau  of  Reclamation 

Environmental  Impact  Statement/ 
Environmental  Impact  Report  on 
Sutter,  Placer,  El  Dorado,  Sacramento, 
and  San  Joaquin  Counties,  American 
River  Water  Resources  Investigation 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement/ 
environmental  impact  report. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  and  the  California 
Environmental  Quality  Act.  the  Bureau 
of  Reclamation  (Reclamation)  and  the 
Sacramento  Metropolitan  Water 
Authority  (SMWA)  propose  to  prepare  a 
joint  environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
on  potential  alternative  solutions  to 
meeting  water-related  needs  in  portions 
of  Sutter.  Placer.  El  Dorado,  Sacramento, 
and  San  Joaquin  Counties  as  identified 
through  the  American  River  Water 
Resources  Investigation  (ARWRI). 
Reclamation  and  SMWA  will  propose 
possible  alternatives  representing 
themes  ranging  from  demand 
management  to  all  new  construction. 

DATES:  Four  public  scoping  meetings 
will  be  held: 

Tuesday.  April  11.  1995,  7:00  p.m., 

Stockton,  California 
Wednesday,  April  12, 1995,  1:00  p.m.. 

Placer\'ille,  California 
Wednesday,  April  12, 1995.  7:00  p.m.. 

Auburn.  California 
Thursday.  April  13.  1995.  7:00  p.m.. 

Sacramento.  California 
ADDRESSES:  Meeting  locations  are: 
Stockton  Hilton,  2323  Grand  Canal 

Boulevard,  Stockton,  California 
Best  Western  Placerville  Inn,  6850 

Greenleaf  Drive,  Placerville, 

California 
Auburn  Inn,  1875  Auburn  Ravine  Road. 

Auburn,  California 
Expo  Inn.  1413  Howe  Avenue. 

Sacramento.  California 

Poster  session  to  begin  one  half  hour 
earlier. 

Written  comments  should  be  sent  to 
Mr.  Alan  R.  Candlish.  Study  Manager. 
Bureau  of  Reclamation.  North-Central 
California  Area  Office.  7794  Folsom 
Dam  Road.  Folsom.  CA  95630;  or  Mr. 
Gene  Robinson,  Sacramento 
Metropolitan  Water  Authority,  5620 
Birdcage  Street,  Suite  180,  Citrus 
Heights,  CA  95610-7632. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  R.  Candlish,  Study  Manager, 
Bureau  of  Reclamation,  telephone  (916) 
989-7255:  or  Mr.  Gene  Robinson, 


Sacramento  Metropolitan  Water 
Authority,  telephone  (916)  967-7692. 
Letters  of  inquirj'  may  be  sent  to  the 
addresses  above. 

SUPPLEMENTARY  INFORMATION:  The 
American  River  Water  Resources 
Investigation  began  in  1992  and 
potential  alternative  solutions  were 
developed.  Three  alternatives  are  being 
presented  for  further  consideration:  (1) 
Conjunctive  use  (between  ground  water 
and  surface  water  sources);  (2) 
conjunctive  use  with  new  storage 
(possible  reservoir  sites  include  Clay 
Station,  Deer  Creek,  Duck  Creek,  Small 
Alder,  South  Gulch,  Texas  Hill,  and  the 
possible  enlargement  of  the  existing 
Farmington  Reser\'oir);  and  (3)  the 
construction  of  a  full-size  Auburn 
Reservoir.  The  investigation  is  now  at 
the  point  where  the  preparation  of  the 
EIS/EIR  is  ready  to  begin. 

Oral  comments  regarding  the 
proposed  alternatives  are  welcome  at 
the  public  meetings.  Written  comments 
must  be  received  at  the  above  address 
by  May  8.  1995.  to  ensure  consideration 
in  the  development  of  the  EIS/EIR. 

Dated:  March  24.  1995 
Dan  M.  Fulls, 
Acting  Regional  Director. 
IFR  Doc  95-7788  Filed  3-29-95;  8:45  am] 

BILUNG  CODE  4310-94-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement 

Notice  is  hereby  given  that  a  proposed 
Settlement  Agreement  in  In  re  Shenango 
Inc..  et  al..  Case  No.  92-25379/JLC 
(W.D.  Pa),  entered  into  by  the  United 
States  on  behalf  of  U.S.  EPA.  the  State 
of  Ohio,  and  debtors  Shenango  Inc.. 
Shenango  Group.  Inc..  and  The 
Hockensmilh  Corporation  was  lodged 
on  March  16,  1994  with  the  United 
States  Bankruptcy  Court  for  the  Western 
District  of  Pennsylvania.  The  proposed 
Settlement  Agreement  resolves  certain 
claims  of  the  United  States  and  the  State 
of  Ohio  under  the  Comprehensive 
En\  ironmental  Response  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq. 
and  state  law  relating  to  the  Buckeye 
Reclamation  Landfill  Site  in  Belmont 
County.  Ohio,  and  certain  claims  of  the 
United  States  for  pre-petition  penalties 
under  the  Clean  Water  Act.  33  U.S.C. 
§§  1251  et  seq..  and  the  Clean  Air  Act, 
42  U.S.C  7401  et  seq.  Under  the 
Settlement  Agreement,  inter  alia,  the 
U.S.  EPA  will  have  an  allowed  general 
unsecured  claim  of  Sl.252.846. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
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Settlemenf  Aptvfnrtwnt  for  30  days 
following  the  publication  of  this  Notice. 
Comnrants  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
EnvironnMsit  and  Nafural  Resources 
Division,  Departrnent  of  Justice. 
Washingtoo,  U.C  20530.  and  should 
refer  to  In  re  Shenemgo  Inc..  et  at..  D.). 
Ref.  No.  90-5-2-3-1099O  The 
proposed  Settlement  Agrcemcfit  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Pennsylvania.  633  U.S.  Post  Office 
and  Courthouse.  Pittsbuixh.  PA  15222; 
the  Region  V  Office  of  the  United  States 
Environniental  Protection  Aj^ency.  77 
West  ]adk.son  Street.  Chica((o.  Illinois 
60604;  and  at  the  Consent  Decree 
Library.  1120  G  StiMl.  N.W..  4th  Floor. 
Washington.  D.C  20065  (202-624- 
()892)l  a  copy  of  the  proposed 
Settlement  Agreeoient  may  be  obtained 
in  person  or  bymail  from  the  Consent 
Decree  Library,  1120  G  Stree*.  N.W..  4th 
Floor.  Washington.  D.C  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  t)w  amount  of  S3.00  (25  cents 
per  page  for  reproduction  cofits^ 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross. 

Acting  Section  Chief.  Envirtmmeatai 
Enforcement  Section.  Environiaeal  and 
Naturat Resources  Division. 
|FR  Doc.  9S-7806  Filed  3-29-95;  8;45  ami 

mtum  coea  «<»  t  m 


Antitrust  Division 

Notice  Pursuant  to  the  Nationat 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Lead- Acid 
Battery  Conaortkim 

Notice  is  hereby  given  that,  on 
Februery  17.  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  aT»d  Production  Act  of  1993. 
15  U.S.C  4301  et  sftf.  ("the  Act  "}.  the 
Advanced  Lead-Acid  Battery 
Consortium  ("ALABC").  a  discrete 
program  of  the  International  Lead  Zinc 
Keseanrh  Organization,  Inc.  ("ILZRO"). 
has  filed  written  rMHifications 
simultaneously  with  the  Attorney 
GOTieral  and  the  Federal  Trade 
Commission  d»s«;lo«nng  changes  in  its 
membership.  The  rtotificatiorrs  were 
filed. for  the  purpose  of  extending  the 
Ad's  provisions  limiting  the  recovery  of 
antitn»st  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Speofically,  Whatman  Paper,  Ltd..  has 
withdrawn  its  membership  with  the 
ALABC. 

No  other  chang»«  have  been  made  in 
either  the  ineiuhership  or  planned 
activity  of  the  group  research  project. 
Membership  remains  open  and  the 


ALABC  intends  to  file  additional 
written  notification  disclo&iugall 
changes  in  membership. 

On  June  15. 1992.  the  ALABC  Hied  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6ib)  of  the 
Act  on  July  29.  1992.  57  Fr  33522.  The 
last  notiGcation  was  filed  with  the 
Department  on  August  26.  1994. 

This  notice  has  not  yet  been 
published  in  the  Federal  Register 
pursuant  to  Section  6<b)  of  the  Act. 
Constance  K.  Rahinton. 
Director  of  Opetations.  Antitrust  Division. 
|FR  Doc  »5-7B05  Filed  3-29-95;  8:45  ami 
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Notice  Pursuant  to  tt>e  National 
Cooperative  Reseerch  ar>d  production 
Act  of  1993 — High  Performance 
Composites  Cooperative  A  rrangement 

Notice  is  hereby  given  that,  ou 
December  20.  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  use  4301  et  seq.  ("the  Act").  BOM 
Federal.  Inc..  acting  on  twlialf  of  the 
High  Performance  Composites 
Cooperative  Arrangement  ("HPC").  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  notiCcgtions  were 
filed  tor  the  purpose  of  extending  the  "^ 
Act's  provision.s  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  additional  members  are 
Hexcel  Corporation.  Pleesanton,  CA; 
and  the  University  of  Virginia. 
Charlottesville.  VA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  HPC.  Membership 
ren»ins  open,  and  the  HPC  inler>ds  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  6. 1994.  BDM  Federal.  Iim:.. 
acting  on  behalf  of  the  HPC,  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  fi(b)  of  the 
Act  on  hine  3,  1904  (59  FR  2W»99). 

The  Last  notification  was  filed  with 
the  Department  on  November  17, 1995. 
This  notio!  has  not  vpt  he*^  pohlisbed 
in  the  Federal  Register  pnrujanl  to 
Section  6(b)  of  the  Act. 

Director  ofOpenttions.  Antttrttst  DhisitM*. 
|FR  Doc.  95-78fM  Filed  3-29-95:  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Productioo, 
Act  of  1 993— PERF  Ptoiect  93-16, 
Dispersion  Modeling  Project 

Notice  is  hereby  given  that,  on 
December  8.  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  ar>d  Production  Act  of  1993. 
15  U.S.C  4301  H  xeq.  ("the  Act"). 
Petroleum  Environmental  Reseerch 
Fonim  (  TERF')  Project  93-16.  titled 
"Dispersion  Modeling  Project"  has  filed 
written  notifications  simultaneously 
with  the  Attorney  Gerieral  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  project. 
The  notifications  were  filed  for  the 
purpose  of  invokirtg  the  Act's  provisions 
limiting  the  recovery  of  antitnist 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  Exxon  Research  and 
Engineering  Company.  Florbam  Parli. 
N):  Phillips  Petroleum  Company, 
Bartlesville.  OK;  Clark  Oil  k  Refining 
Corporation.  Blue  Island,  IL;  CITGO 
Petroleum  Corporation.  Tulsa.  Ok; 
Allied-Signal.  Inc..  Mortislown,  N); 
Amoco  Corporation,  Chicago.  IL; 
Chevron  Research  &  Technology 
Company,  Richmond.  CA;  Mobil 
Research  &  Development  Company, 
Paulsboro.  N);  Shell  Development 
Company,  Houston,  TX;  Marathon  Oil 
Company.  Littleton.  CO;  Atmosphere 
Research  and  Exposure  Assessment 
Laboratory  (AREAL).  Research  Triangle 
Park.  NC;  and  Western  Research. 
Institute.  Laramie.  NY. 

The  nature  and  objectives  of  the 
research  program  performed  in 
accordance  with  Project  93-16  are  to 
use  more  realistic  modeling  techniques 
in  hazard  assessments  for  hypothetical, 
accidental  releases  from  industrial 
applications  by  demonstrating  improved 
model  performance  using  actual  field 
scale  data.  Achievement  of  this 
objective  will  include  the  following 
activities:  Data  Analysis  of  previous 
experiments  inc>udir>g  data  from  the 
CHARR  and  the  CEC  major  hazards 
programs;  Laboratory  scale  vrind  timnel 
experiments  and  performance 
evaluation;  Field  experiments  and 
analysis;  and  Model  modifications  and 
performance  evaluation. 
Coiutance  K.  Rabinsea, 
Director  of  Operations,  Antttrttst  Diviaioa.      - 
IFR  Doc  95-7803  Filed  3-29-9S.  »>45  a«i| 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Delinquent  Filer  Voluntary  Compliance 
Program 

AGENCY:  Office  of  the  Secretary,  Labor. 
action:  Expedited  review  of  the 
information  collected  pursuant  to  the 
Delinquent  Filer  Voluntary  Compliance 
Program  under  the  Paperwork 
Reduction  Act. 

SUMMARY:  The  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  33,  5  CFR  1320  (53  FR 
16618,  May  10. 1988)),  is  submitting  the 
information  collection  required  under 
the  Delinquent  Filer  Voluntary 
Compliance  Program  (Program)  for 
review.  The  information  collected  is 
required  to  be  reported  by  pension  and 
welfare  benefit  plan  administrators 
under  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
Plan  administrators  who  choose  to 
participate  in  this  Program,  which  offers 
a  substantial  reduction  in  penalties,  are 
required  to  submit  minimal 
documentation  along  with  payment  to 
verify  plan  information  and  facilitate 
Federal  record  keeping. 
DATES:  Pension  and  Welfare  Benefits 
Administration  has  requested  an 
expedited  review  of  this  submission 
under  the  Paperwork  Reduction  Act  due 
to  the  time-sensitive  nature  of  the 
collection  and  the  penalties  that 
accumulate  daily  due  to  late  filing  or 
failure  to  file  annual  reports;  this  Office 
of  Management  and  Budget  (OMB) 
review  has  been  requested  to  be 
completed  by  April  14.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  the 
Delinquent  Filer  Voluntary  Compliance 
Program  should  be  directed  to  Mr. 
Kenneth  A.  Mills.  Departmental 
Clearance  Officer.  Office  of  Information 
Resource  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Room  N-1301, 
Washington,  D.C.  20210.  202  219-5095. 
Comments  should  also  be  sent  to  OMB. 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
PWBA.  NEOB  Room  10235. 
Washington,  D.C.  20503,  202  395-7316. 

Any  member  of  the  public  who  wants 
to  comment  on  the  information        — 
collection  request  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 
Average  Burden  Hours/Minutes  Per 

Response:  21  minutes 


Frequency  of  Response:  Annual 
Number  of  Respondents:  10.000  (year  1); 

7.000  in  following  years 
Total  Annual  Burden  Hours:  3.500 
Total  Annual  Responses:  10,000 
Affected  Public:  Business  and  other  for- 
profit;  Not-for-profit  institutions 
Respondents  Obligation  to  Reply: 
Voluntar)'. 

Signed  at  Washington.  D.C.  this  24th  dav 
of  March  1995. 
Kenneth  A.  Mills. 

Departmental  Clearance  Officer. 

Supporting  Statement  For  Paperwork 
Reduction  Act  Submissions 

Delinquent  Filer  Voluntary  Compliance 
Program  1210-AA49 

A.  Justification 

1.  Explain  the  circumstances  that 
make  the  collection  of  information 
necessary.  Identify  any  legal  or 
administrative  requirements  that 
necessitate  the  collection. 

Attach  a  copy  of  the  appropriate 
section  of  each  statute  and  of  each 
regulation  mandating  or  authorizing  the 
collection  of  information. 

The  Secretary  of  Labor  has  the 
authority,  under  section  502(c)(2)  of 
ERISA,  to  assess  civil  penalties  of  up  to 
Sl.OOO  a  day  against  plan  administrators 
who  fail  or  refuse  to  file  complete  and 
timely  annual  reports  (Form  5500  Series 
Annual  Return/Reports)  as  required 
under  section  101(b)(4)  of  ERISA  and 
the  Secretary's  regulations  codified  in 
29  CFR  part  2520.  Pursuant  to  29  CFR 
2560.502C-2  and  2570.60  et  seq.  P'vVBA 
has  maintained  a  program  for  the 
assessment  of  civil  penalties  for 
noncompliance  with  the  annual 
reporting  requirements.  Under  this 
program,  plan  administrators  filing 
annual  reports  after  the  date  on  which 
the  report  was  required  to  be  filed  may 
be  assessed  $40  per  day  for  each  day  an 
annual  report  is  filed  after  the  date  on 
which  the  annual  report(s)  was  required 
to  be  filed,  without  regard  to  any 
extensions  for  filing.  Plan 
administrators  who  fail  to  file  an  annual 
report  may  be  assessed  a  penalty  of  S300 
per  day.  up  to  $30,000  per  year,  until  a 
compete  annual  report  is  filed.  Penalties 
are  applicable  to  each  annual  report 
required  to  be  filed  under  Title  I  of 
ERISA.  The  Department  may,  in  its 
discretion,  waive  all  or  part  of  a  civil 
penalty  assessed  under  section  .n02(c)(2) 
upon  a  showing  by  the  administrator 
that  there  was  reasonable  cai  ^e  for  the 
failure  to  file  a  complete  and  timely 
annual  report. 

The  Department  has  determined  that 
the  possible  assessment  of  the  above 
described  civil  penalties  may  deter 


certain  delinquent  filers  from 
voluntarily  complying  with  the  annual 
reporting  requirements  under  Title  I  of 
ERISA.  In  an  effort  to  encourage  annual 
reporting  compliance,  therefore,  the 
Department  has  decided  to  implement 
the  Delinquent  Filer  Voluntary 
Compliance  (DFVC)  Program,  under 
which  administrators  otherwise  subjjKl 
to  the  assessment  of  higher  civil 
penalties  will  be  permitted  to  pay 
reduced  civil  penalties  for  voluntarily 
complying  with  the  annual  reporting 
requirements  under  Title  1  of  ERISA, 
referred  to  as  the  "Program." 

2.  Indicate  how,  by  whom,  how 
frequently,  and  for  what  purpose  the 
information  is  to  be  used.  For  revisions, 
extensions,  and  reinstatements  of  a 
currently  approved  collection,  indicate 
the  actual  use  the  agency  has  made  of 
the  information  received  from  the 
current  collection. 

Under  Title  I  of  ERISA,  the 
administrator  of  each  welfare  and  each 
pension  plan,  unless  otherwise  exempt, 
is  required  to  file  an  annual  report  with 
the  Secretar)'  containing  the  information  / 
set  forth  in  Section  103  of  ERISA.  The 
statutory  annual  reporting  requirements 
under  Title  I  of  ERISA.  Title  IV  of 
ERISA,  and  the  Internal  Revenue  Code 
are  satisfied  generally  by  filing,  in 
accordance  with  the  instructions  to  the 
forms  and  related  regulations,  the 
appropriate  annual  return./report  (the 
Form  5500  Series).  The  Form  5500 
Series  collection  has  been  given  OMB 
control  number  1210-AA16.  The  Form 
5500  Series  collection  has  been 
approved  under  the  Paperwork 
Reduction  Act  on  October  28.  1994. 

The  DFVC  Program  is  intended  to 
afford  eligible  plan  administrators  the 
opportunity  to  avoid  the  assessment  of 
civil  penalties  otherwise  applicable  to 
administrators  who  fail  to  file  timely 
annual  reports  for  plan  years  beginning 
on  or  after  January  1,  1988.  Eligible 
administrators  may  avail  themselves  of 
the  DFVC  Program  by  complying  with 
the  filing  requirements  and  paying  the 
specilied  civil  penalties,  set  out  in  the 
Federal  Register  Notice. 

The  DFVC  Program  is  available  only 
(o  a  plan  administrator  who  complies 
with  each  of  the  requirements  the 
Notice  prior  to  the  date  on  which  the 
administrator: 

(a)  is  notified  in  writing,  pursuant  to 
29  CFR  2560.502C-2,  of  the 
Department's  intention  to  assess  a  civil 
penalty  under  section  502(c)(2)  of 
ERISA  for  failure  to  file  a  timely  annual 
report:  or 

fl))  is  otherwi.se  notified  in  writing  by 
the  Department  of  a  failure  to  file  a 
timely  annual  report  under  Title  I  of 
ERISA. 


UMI 
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It  is  anticipated  lltal  the  adininistratot 
of  an  employee  welfare  oi  benefit  pUui 
would  maLe  use  of  the  DFVC  Prnt^rain 
no  more  than  oiu:e  per  year,  and  would 
avoid  use  of  the  Program  entirely  if  the 
statutory  TilinK  obli^tiun  were  nuil  tn  a 
timely  manner. 

The  only  inforntatior)  M>llection 
n-(^utr«inenl  in  the  Notice  is  the 
rc<)iitrenienl  of  providing  data  ne(.e<;sary 
to  identify  the  plan  along  with  the 
penally  payment.  This  data  is  the  only 
means  by  which  each  peivally  payment 
will  he  as«0(uateil  with  Ihe  relevant 
plan.  With  respect  to  must  pension 
pinns  and  welfare  plans,  the 
re<|uirfnifnt  is  satLsfiud  by  stind»ng, 
along  \^  III)  the  penally  payment,  a  copy 
of  Ihe  first  page  of  the  delirxquent 
annual  report,  whicii  undercurrent 
procedures  is  sent  to  the  IKS. 

Under  current  pro«:edures.  certain 
peiusion  plans  for  highly  comperusated 
••mployees.  commonly  "top  hat"  pbns. 
and  apprenticeship  pUitis  may  fiie  a 
one-tmie  statement  in  lieu  of  annual 
reports  With  respeci  to  such  plans  the 
information  collection  requirements  nl 
'the  Ni4ii.e  are  satisHexl  by  sending  a 
r<mipleted  first  page  of  an  annu;il  rvport 
form  alcMig  with  the  penally  p.)>iuent 
The  oii«-liine  slalemeiits  are  reijuired  to 
he  sent  to  a  different  .-Kiilress  wiltitii  the 
Dfpanment.  The  Hrograin  is  designed  to 
allow  Ihe  processing  of  all  pem>lty 
piivments  at  a  .single  lociitiim  within  the 
I)«'p;irtnuM»l. 

3.  I)«^st.rtl)H  .-my  consiJeralinii  of 
inlormatiou  teriinology  used  to  reduce 
burden,  as  welf  as  any  iechni(.>il  or  legal 
obsliiiles  to  redm:ing  burden. 

The  Department,  in  coniuncliDH  with 
llielRS.PRGC.andOMB.  isiurretitly 
exploring  means  by  v\hi{h  to  enhance 
the  Fornj  HfHtO  filing  review,  proi  »!.ssing 
and  data  system   Until  that  lime  whi'n 
.  n  elei  Ironic  filing  alternative  is 
.ivailahle.  live  Department  has  chosen 
ihe  least  hurtten.srtme  rulleUion  nielhi>d 
for  rei.eiving  no(in(.ation  of 
|inrti4:ipation  in  the  Program  and 
corr»H:lIy  .nccounling  for  paymiMit  of 
pi-nallies. 

4.  DescTibe  efforts  to  identify 
duplication.  Show  spetaficaMy  why  any 
similar  information  afrts-idy  available 
cannot  Iw  used  or  modifit^d  for  use  (or 
the  i)iitpose(sI  described  in  2  alK)ve. 

The  IJepartmenI,  FRS,  and  \'WX: 
iilili?.e  a  consolidation  aivnual  report 
(Form  5.*)nO  .SeriasJ  whic:helin>inal»s  the 
diipliialive  niportiiig  that  would 
otherwise  result  from  the  .sep.irale 
n'porting  to  each  agency,  however.  th«* 
ronsolidaled  report  does  not 
ac  c  ointikodate  specifM:  notification  of  the 
Df[>iirfnten»  of  portiopalion  m  the 
Program.  nf>r  does  it  accouurujdatt' 
rec;ordii)g  of  p;iyment  of  pt;natties 


Therefore,  the  minimal  iriformatton 
cxlle<i»on  lequirmncnts  of  this  Program 
were  deemed  necessary. 

There  is  eo  sinilar  infocnwtton 
gathered  by  any  state  or  Federal  a^^ncy 
or  otiwi  sources  thai  wckuld  enable  the 
Departokeitt  of  effe<:tively  roooitor 
partic:ipalioa  in  the  Proeram. 

5  If  the  collection  of  information  has 
a  significant  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities  (item  15  of  the  Paperwork 
Reduction  Act  Submission  form), 
describe  the  methods  used  to  minimize 
burden. 

Nut  Applicable. 

f).  I)esc;ribe  the  consequence  to 
Federal  program  or  policy  a<  tivities  if 
the  coll(>ction  is  not  rx>ndurt(Hi  or  is 
c:onduc  ted  less  frequently. 

If  the  collection  is  not  conduded.  it 
may  not  be  possible  Ip  instilufefhe 
Program  because  the  Department  would 
be  unable  to  determine  w»h«ther  persons 
seeking  to  take  advantage  of  the  reduced 
peiialties  offered  under  the  Pm^ram  had 
in  fact  complied  with  itscooditiorts. 
The  purpose  c^  the  Program  is  to 
encourage  delinquent  pfan 
administrators  to  come  forward  and  file 
delinquent  reports.  L«  k  of  compliame 
with  ejcisting  filing  recjiiiremenK 
impairs  the  adminislralion  and 
c!nforren>eTjt  of  the  statute  by  the 
I^eparlntent,  as  well  as  the  IRS  arid  the 
PB(X'.  Thecollettion  used  in  the 
Program  creates  a  minimal  bordett  on 
plan  administrators  who  are  already  in 
bre.-»rh  of  ERISA's  filing  requiremerjts 
while  giving  them  access  to  reduced 
penalties. 

7  K.xplain  any  special  cintumstames 
that  requira  the  collertion  lo  be 
conduc  ted  in  a  manner  inconsistent 
with  the  general  information  rolleilion 
guidelines  in  5  CF'R  1320  6  (e  g  . 
payment  lo  respondents,  disclosure  of 
proiirielary  information,  etc  ). 

Tn»M-e  are  no  special  cirruinstan4.es 
that  rerjuire  the  collection  to  be 
conducted  in  a  manner  inconsistent 
with  the  guidelines  in  SCJ-R  1320  R 

H   Describe  efforts  lo  consult  Mrith 
persons  outside  the  agency  to  obtain 
their  views  on  the  availability  of  data. 
fre<|(K,'ncy  of  collection,  the  clarity  of 
iastnictions  and  recordkeeping, 
disc  losure.  or  reporting  format  iif  any), 
and  on  the  data  elements  lo  be  recorded 
disclosed,  or  reported. 

('onsiiltation  with  representatives  of 
those  from  whom  information  is  Icj 
obtained  or  thoete  who  must  compile 
records  should  occur  at  lea«it  once  every 
3  years — even  if  the  collection  of 
information  activity  is  the  same  as  in 
prior  periods.  There  may  be 
ciri  um-slancesthat  mitigate  agairut 
c:onsiiltation  in  a  spe«:if>c  situ.-Ttian 


These  (:irt:umstaocas  should  be 
explained. 

The  employee  benefit  plan 
c:ommunily  is  aware  that  the 
Department  has  been  considering 
institution  of  a  reduced  penally  program 
for  persons  who  voluntary  ftle 
delinquent  reports,  and  is  gienerally 
supportive  of  the  Program.  The  minimal 
information  collection  as.sociatexl  with 
the  Program  will  not  dissuade 
participation  by  delinquent  play 
administrators. 

The  Forrn  5500  Series  was  developed 
in  coordination  with  ihe  IRS  and  PBC^. 
axul  the  DFVC  Program  has  beeo 
reviewed  by  these  agenoes  as  well  In 
addition.  PWBA  regularly  requests 
comments  horn  the  ERISA  Advisory 
Council  with  respect  to  suggestions  for 
reduc:ing  paperwork. 

9.  f3e.scribe  any  assuraiue  of 
confidentiality  provided  to  respondents 
and  the  basis  for  the  assurance  in 
statute,  regulation,  or  agency  policy. 

The  annual  rep>orts  are  required  by 
law  to  be  made  available  fur  inspeclioii 
at  the  Department  and  at  the  offices  of 
the  plan  administrators.  Accordingly, 
since  this  collection  is  merely  one  page 
of  the  annual  report,  tlie  Department 
provides  no  assurance  of  (  onficieniiality 
to  respondents. 

10.  Provide  additional  iUkiific:atMn  for 
any  questions  of  a  .sensitive  nature,  siu  h 
as  sexual  behavior  and  dftitudes. 
religious  beliefs,  and  other  nutters  that 
are  commonly  considered  private.  This 
justificatian  should  inclutfe  the  reasons 
why  the  agenc:y  considers  the  questions 
ne<:essary.  the  spedfic  uses  to  be  ma<le 
of  the  information,  the  eMptanatiun  to  be 
given  to  persons  from  whom  the 
information  is  rTquesfed,  and  any  steps 
to  be  taken  to  obtain  their  consent 

There  are  no  questions  of  a  sensitive 
nature  pertaining  to  se»u.il  b*4iavior  and 
attitudes,  religious  beliefs,  or  ofht-r 
matters  that  are  commonly  considered 
private. 

11.  Provide  estimates  of  annualized 
cost  to  the  Federal  Government  and  to 
the  respondents  Also,  provide  a 
desr,Tiplion  of  the  method  used  fo 
estimate  cost,  which  shotild  include 
quantification  of  hours,  operational 
expenses  (su«  h  as  equipment,  overhead, 
printing,  and  support  staff),  any  other 
expen.se  that  would  not  have  been 
incurred  without  this  roll«1irm  of 
information 

Based  on  expense  estimates,  the 
annual  cost  lo  the  DepertmerTl 
attributable  lo  the  receipt  and 
maintervance  of  the  Program  is  estimated 
to  be  approximately  $150,000.  This 
figure  includes  estimated  costs  to  the 
Department  for  lockbox  nuintenance, 
i;omputer  services,  and  other 


operational  expenses  such  as 
equipment,  overhead,  and  support  staff. 

As  reflected  in  item  12  below,  the 
burden  hours  attributable  to  the 
collection  by  the  universe  of 
respondents  is  estimated  to  be  3,500 
hours.  It  is  estimated  that  the  cost  to 
plans  to  complete  the  collection  will 
range  from  $20  to  $25  per  hour. 
Therefore,  the  estimated  aggregate  cost 
to  respondents  is  approximately  $70,000 
to  $87,500  in  the  first  year,  and  $49,000 
to  $61,250  in  succeeding  years. 

12.  Provide  estimates  of  the  burden  of 
the  collection  of  information  including 
both  recordkeeping  and  reporting 
requirements.  The  statement  should: 

•  Provide  number  of  respondents, 
frequency  of  response,  annual  burden, 
and  an  explanation  of  how  the  burden 
was  estimated.  Unless  directed  to  do  so, 
agencies  should  not  make  special 
surveys  to  obtain  information  on  which 
to  base  burden  estimates.  Consultation 
with  a  sample  of  potential  respondents 
is  desirable.  If  the  burden  on 
respondents  is  expected  to  vary  widely 
because  of  differences  in  activity,  size  or 
complexity,  show  the  range  of  estimated 
burden  and  explain  the  reasons  for  the 
variance. 

An  estimated  10,000  delinquent 
employee  benefit  plan  administrators 
are  expected  to  file  under  the  Program 
in  the  first  year,  and  an  estimated  7,000 
filings  are  expected  in  subsequent  years. 
Participation  in  the  Program  is 
voluntary,  and  filing  under  the  Program 
would  not  be  necessary  more  often  than 
annually,  and  most  participants  would 
probably  participate  one  time  only.  The 
annual  burden  per  filing  is  estimated  to 
be  approximately  21  minutes,  based  on 
a  pilot  pretest  of  not  more  than  nine 
people  from  both  Federal  employment 
and  the  private  sector.  The  burden  on 
respondents  is  not  expected  to  vary 
v\  iciely  because  of  differences  in 
activity,  size  or  complexity. 

•  If  the  request  for  approval  is  for 
more  than  one  form,  provide  separate 
burden  estimates  for  each  form  for 
which  approval  is  sought  and  aggregate 
the  burdens  on  the  Paperwork 
Reduction  Act  Submission  form.  If  only 
one  form  is  submitted,  you  need  not 
duplicate  the  information  entered  on  the 
Paperwork  Reduction  Act  Submission 
form. 

Not  applicable. 

13.  For  amendments  to  existing 
collections,  explain  reasons  for  changes 
in  burden,  including  the  need  for  any 
increase. 

Not  applicable. 

14.  For  collections  of  information 
whose  results  are  planned  to  be 
publi.shed,  outline  plans  for  tabulation 
and  publication.  Address  any  complex 


analytical  techniques  that  will  be  used. 
Provide  the  time  schedule  for  the  entire 
project,  including  beginning  and  ending 
dates  of  the  collection  of  information, 
completion  of  report,  publication  dates, 
and  other  actions. 

The  Form  5500  Series  collection,  and 
by  extension,  this  DFVC  Program 
collection,  are  not  a  collection  of 
information  for  statistical  use.  Once 
collected,  however,  the  information  is 
available  to  the  Department  and  the 
public,  and  it  is  used  for  purposes  other 
than  enforcement  and  disclosure. 
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Evaluation  ai  the  Summer  Youth 
Entployment  and  Training  Program 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTIOH;  Expedited  review  under  the 
Paperwork  Reduc:tion  Act. 

SUMMARY:  The  Employment  and 
Training  Administration,  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  Chapter  35.  5  CFR  1320  (53  FR 
16618.  May  10, 1988)).  is  submitting  a 
study  to  examine  the  range  of  practices 
currently  being  used  in  the  Summer 
Youth  Employment  and  Training 
Administration  (SYETP)  to  deliver 
educational  services.  It  will  assess  the 
quality  of  training  and  evaluate 
contributions  to  the  educational 
deficiencies  of  paiticipants. 
DATES:  The  Employment  and  Training 
Administration  has  requested  an 
expedited  review  of  this  submission 
under  the  Paperwork  Reduction  Act; 
this  Office  of  Management  and  Budget 
(OMB)  review  has  been  requested  to  be 
completed  by  April  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  the 
Evaluation  of  the  SYETP  should  be 
directed  to  Mr.  Kenneth  A.  Mills, 
Departmental  Clearance  Officer,  Office 
of  Information  Resource  Management 
Policy.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NVV.,  Room  N- 
1301.  Washington,  EXZ  20210,  (202)  219- 
5095. 

Comments  should  also  be  sent  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  ETA,  NEOB  Room  10235. 
Washington.  DC  20503.  (202)  395-7316. 

Any  member  of  the  public  who  wants 
to  comment  on  the  infor.Tiation 
collection  request  whicJi  has  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 
Average  Burden  Hours/\4invtes  Per 

Response:  113  minutes 


Frequency  of  Response:  One  time 

Number  of  Respondents:  9.115 

Total  Annual  Burden  Hours:  17.167 
hours 

Total  Annual  Responses:  9,115 
Affected  Public:  Individuals  or 
households;  Non-for-profit 
institutions:  State.  Local  or  Tribal 
Government 

Respondents  Obligation  to  Reply: 
Voluntary 

Signed  at  Washington.  DC.  this  24th  day  of 
March  1995. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 

I.  Introduction 

This  document  represents  a  request 
for  approval  of  the  data  collection 
protocols  to  be  used  in  the  Evaluation 
of  the  Summer  Y'outh  Employment  and 
Training  Prog^m,  being  conducted  by 
Social  Policy  Research  Associates  (SPR) 
and  Brandeis  University's  Center  for 
Human  Resources,  under  contract  to  the 
U.S.  Department  of  Labor  (DOL).  The 
study  uses  qualitative  (case  study)  and 
quantitative  data  collection  and  analysis 
methods  to  examine  training  practices 
being  used  in  the  Summer  Youth 
Employment  and  Training  Program 
(SYETP).  Title  H-B  of  JTPA.  The 
Introduction  to  this  docimient  provides 
a  brief  overview  of  the  study  and  its 
purposes,  and  it  discusses  the  data 
collection  prcx^dures  and  analysis 
plans.  Subsequent  sections  respond  to 
the  Office  of  Management  and  Budget's 
(OMB)  specific  instructions  for 
justification  and  address  issues  related 
to  the  collection  of  information  using 
statistical  methods. 

Bnckground 

Funded  under  Title  II-B  of  the  Job 
Training  Partnership  Act,  SYETP  has  its 
origins  in  a  thirty-year  federal 
commitment  to  create  summer  jobs  for 
disadvantaged  youth.  However, 
developments  in  recent  years  have  as 
well  affirmed  an  emphasis  on  providing 
educational  services.  For  example, 
amendments  to  Title  II-B  enacted  in 
1986  enumerated  the  enhancement  of 
basic  educational  skills  and 
encouragement  of  school  completion  as 
explicit  gcsals  of  the  program.  Further. 
SDAs  were  required  to  assess  the 
reading  and  mathematics  skill  levels  of 
SYtlF  participants  and  to  provide 
remedial  and  basic  education  services 
where  appropriate.  Subsequent  DOL 
issuances  reinforced  the  educational 
emphasis  of  the  Summer  Youth  program 
and  encouraged  efforts  to  link  work  and 
learning. 
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Purposes  of  the  Study 

The  changing  focus  of  SYETP  raises 
questions  about  the  proper  role  of  the 
program's  educational  component  and 
the  feasibility  of  diagnosing  and 
meaningfully  redressing  the  basic  skills 
deficiencies  of  large  numbers  of  youth 
within  the  compressed  time  frame  of  the 
summer  program.  Thus,  the  objectives 
of  the  evaluation  are  to  examine  the 
range  of  practices  currently  being  used 
to  deliver  educational  services,  explain 
variation  in  service  designs,  assess  the 
quality  of  training  being  provided,  and 
evaluate  its  ability  to  meet  the  needs  of 
participants  and  make  significant 
contributions  to  their  educational 
deHciencies.  Ultimately  the  study  will 
enable  DOL  to  gauge  the  adequacy  of 
services  currently  being  provided, 
identify  areas  of  weakness  and, 
conversely,  service  designs  that  appear 
especially  efficacious,  and  provide 
leadership  and  technical  assistance  to 
improve  training  practices. 

Conceptual  Framework 

Guiding  the  data  collection  and 
analysis  efforts  are  a  client-level  model 
of  high  quality  educational  services  and 
a  system- level  model  of  factors  that 
determine  training  practices.  The  client- 
level  model  of  training  quality, 
presented  in  Exhibit  I,  depicts  how 
clients  flow  through  the  SYETP 
program,  the  quality  indicators  for  each 
type  of  service  that  the  program 
provides,  and  the  intended 
consequences  of  high-quality  services 
for  youth.  Steps  identified  in  this  model 
are: 

•  Recruitment,  assessment,  and 
service  planning  practices.  Quality 
indicators  associated  with  this  phase  of 
service  delivery  include  whether 
programs  have  a  clear  strategy  for  which 
youth  should  be  targeted  and  effective 
procedures  to  recruit  them,  whether 
they  conduct  a  comprehensive 
assessment  of  youths'  skills  and 
interests,  and  whether  the  assessment 
results  are  used  to  develop  an 
individualized  service  strategy  tailored 
to  the  skills  and  interests  of  each 
participant. 

•  Providing  effective  educational 
services,  either  through  classroom  or 
work-based  instruction.  Quality 
indicators  for  both  training  content  and 
instructional  methods  are  identiHed  in 
the  exhibit,  including  whether  the 
training  objectives  are  well-specified, 
whether  they  promote  the  educational 
skills  needed  in  the  workplace,  whether 
training  is  provided  in  a  functional 
context,  whether  participants'  progress 
is  documented,  whether  there  are  ample 
opportunities  to  learn,  and  whether  the 


style  of  instruction  promotes  active 
learning  that  is  adaptive  to  the  needs  of 
individual  participants. 

•  Providing  linkages  with  continuing 
educational  activities,  to  sustain  and 
build  on  learning  gains. 

In  contrast  to  the  client-level  model, 
the  system-level  model,  shown  in 
Exhibit  II.  is  intended  as  a  casual  (rather 
than  a  temporal)  model  and  identifies 
factors  that  influence  service  delivery, 
including  those  that  facilitate  or  impede 
the  development  of  high-quality 
educational  services.  The  far  right  box 
of  this  model  contains  the  elements  of 
high-quality  SYETP  educational 
services  that  were  described  in  the 
client-level  model.  The  exhibit 
schematically  identifies  aspects  of 
Federal  and  State  policies  and  the  local 
environment  that  can  affect  an  SDA's 
program  design,  and  it  shows  how 
design  decisions  and  educational 
provider  characteristics,  in  turn,  affect 
the  quality  of  educational  services 
provided.  Specifically,  it  identifies: 

•  Federal,  State,  and  local  influences 
on  pro-ams'  designs,  including  federal 
Title  U-B  policies,  other  Federal 
initiatives  and  policies.  State  JTPA  and 
educational  policies,  and  characteristics 
of  local  youth  and  of  the  local  area. 

•  SDA  design  factors,  including 
program  goals,  target  groups,  and 
service  delivery  arrangements. 

•  Attributes  of  the  service  providers 
who  deliver  educational  services  to 
participants,  including  the  types  of 
institutions,  their  history,  objectives, 
and  funding  sources. 

Questions  for  the  Evaluation 

The  preceding  conceptual  frameworks 
give  rise  to  a  number  of  specific 
questions  to  be  investigated  in  the 
project.  These  include  issues  relating  to 
the  design  of  services  at  the  SDA  level, 
the  design  of  services  at  the  level  of  the 
educational  provider,  and  the  quality 
and  impact  of  educational  services. 

•  The  design  of  SYETP  at  the  SDA 
level. 

— What  general  objectives  have  SDAs 
established  for  their  Title  II-B 
programs?  What  specific  objectives  (in 
terms  of  skills  to  be  conveyed, 
benchmarks  to  be  achieved)  have  been 
established  for  the  Title  II-B 
educational  components? 

— Do  programs  identify  priority  client 
groups?  If  so,  what  target  groups  have 
they  established?  Who  makes  those 
decisions,  and  how  and  why  were 
they  made? 

— What  types  of  providers  are  used  by 
the  SDA  for  educational  instruction? 
How  were  these  providers  selected 
and  why  were  they  selected? 


— How  are  other  services,  including 
supportive  services  and  stipends, 
used  in  the  summer  youth  program? 
How  are  these  services  used  to 
support  educational  and  other  goals 
for  the  program? 

— What  linkages  has  the  SDA 
established  between  its  Titles  II-B 
and  II-C  programs? 

— What  "front-end"  and  "back-end" 
linkages  has  the  SDA  established  with 
public  schools?  Who  instigated  these 
linkages  and  who  maintains  them? 
Are  the  linkages  formal  or  informal? 

— What  role  have  federal  and  state 
policies  and  local  influences  played 
in  the  SDA's  design  decisions?  How 
have  these  policies  been  perceived 
and  implemented? 

•  The  design  of  SYETP  at  the 
provider  level 

— What  types  of  organizations  provide 
educational  instruction?  What 
objectives  have  been  established  for 
their  programs? 

— Why  did  the  provider  decide  to 
participate  in  the  summer  youth 
program  and  how  was  it  selected? 

— What  objectives  has  the  provider 
established  for  its  educational 
program?  What  skills  (e.g.,  basic 
skills,  SCANS  skills)  is  it  endeavoring 
to  teach?  Is  it  attempting  to  link 

.    learning  and  work? 

— What  service  design  is  it  using  to  meet 
these  objectives?  Who  developed  the 
design  and  why?  Was  the  design 
established  explicitly  for  the  summer 
youth  educational  program? 

— How  are  educational  services 

sequenced?  How  was  the  curriculum 
developed? 

— How  did  it  recruit  and  train  its  staff? 

— How  have  the  SDA's  objectives  for  the 
summer  youth  educational  program 
been  communicated  to  the  service 
provider  and  how  have  they  been 
acted  upon? 

— What  role  has  the  SDA  played  in 
designing  the  provider's  educational 
services,  including  its  content  and 
method  of  delivery?  How  does  the 
SDA  monitor  the  services  that  are 
being  provided  and  how  does  it 
suggest  changes? 

— How  does  the  provider's  design  reflect 
other  elements  of  the  local  context, 
including  the  needs  of  the 
community,  the  characteristics  of 
youth  in  the  area,  and  the 
characteristics  of  the  school  district? 

•  The  quality  and  impact  of 
educational  ser\'ices 

— What  procedures  are  used  by  SDAs  to 
recruit  youth  for  the  summer 
program?  Do  recruitment  methods 
correspond  to  their  targeting  goals? 

— How  is  the  participant's  initial 
assessment  conducted  and  how  is 


subsequent  progress  assessed  and 
documented? 

— How  are  individual  service  plans 
developed?  Are  tlie  service  plans  truly 
individualized  to  the  needs,  skills, 
and  interests  of  each  participant? 
Does  the  youth  play  an  active  role  in 
formulating  the  service  plan?  Are  the 
resulting  goals  clear  and  ambitious 
(without  being  unrealistic)? 

— Does  the  educational  instruction  that 
is  being  provided  have  well-specified 
objectives?  Do  the  objectives  indicate 
skills  to  be  acquired  (rather  than 
knowledge  to  be  learned)? 

— Does  the  instruction  emphasize  skills 
needed  in  the  workplace?  Are  the 
skills  taught  in  a  functional  context? 

— Does  the  instruction  promote  active 
learning  and  training  for  transfer? 

— Is  instruction  adaptive  and  provided 
by  capable  and  caring  adults  who 
view  their  role  as  a  "facilitator"? 

— Have  linkages  been  established  to 
provide  feedback  to  schools  or  other 
programs  serving  the  youth? 

— What  implications  do  service  provider 
characteristics  and  design  decisions 
have  for  the  quality  of  educational 
services? 

— What  implications  does  participation 
in  SYETP.  in  general,  have  for 
stabilizing  or  improving  academic  or 
other  achievements,  promoting  school 
completion,  and  increasing  the 
motivation  to  learn? 

— What  implications  do  alternative 
designs  for  delivering  educational 
ser\'ices  (e.g..  provider  characteristics, 
the  locus  on  instruction)  have  for 
these  same  yoiith  outcomes? 

Study  Design 

To  address  the  research  questions 
identified  above,  this  study  uses  two 
evaluation  components — a  process 
study  and  a  client-level  study  of 
outcomes. 

The  Process  Study 

The  process  study  uses  a  series  of 
"nested"  qualitative  case  studies  to 
examine  the  design  and  operation  of 
SYETP  services  at  30  SDAs  nationwide 
and  approximately  3  educational 
providers  at  each  of  the.se  SDAs  (up  to 
90  providers  total).  The  data  collection 
activities  will  consi.st  of  a  review  of 
plans  for  the  Summer  Program  as  well 
as  4-day  on-site  visits  to  each  selected 
SDA  and  its  associated  providers, 
during  which  time  researrJiers  will  meet 
with  SDA  and  provider  administrators 
and  staff,  classroom  instructors,  and 
worksite  supervisors,  and  they  will 
observe  educational  instruction.  While 
on  site,  researchers  also  will  conduct  1 
focus  group  with  approximately  5-6 
youth  participants  ct  each  cducationcl 


provider  visited  and  review  case  files 
for  2  youths  at  each  provider.  Follow-up 
telephone  discussions  also  will  be 
conducted  with  youths  selected  for  the 
case  file  reviews  and  with  their  parents 
and  school  counselors  to  learn  of 
retrospective  impressions  of  and 
satisfaction  with  the  SYETP  experience 
and  perceived  impacts  on  subsequent 
achievements  and  behaviors  in  school. 

Selecting  the  Sample 

As  part  of  the  study,  samples  are 
being  drawn  of  30  SDAs  and  up  to  3 
educational  activities  in  each  SDA  (or 
90  total).  To  ensure  that  the  resulting 
sample  will  be  nationally 
representative,  the  30  SDAs  are  being 
selected  using  stratified  random 
sampling.  In  selecting  the  sample,  all 
SDAs  nationwide  are  being  assigned  to 
one  of  4  strata.  The  first  3  of  these 
groups  are  defined  according  to  the 
percent  of  their  Summer  Youth 
participants  who  receive  educational 
instruction,  with  the  first  stratum 
consisting  of  those  SDAs  with  percents 
between  1%  and  41%,  the  second 
between  42%  and  73%.  and  the  third 
between  73%  and  100%.  These  cutoffs 
were  chosen  so  that  approximately 
equal  numbers  of  youths  receiving 
educational  instruction  are  in  each  of 
the  three  strata.  The  4th  stratum  consists 
of  those  SDAs  for  whom  information  on 
the  number  of  participants  in 
educational  instruction  is  not  available. 

Within  each  strata,  SDAs  were 
sampled  with  the  odds  of  selection 
proportionate  to  the  number  of 
participants  being  served, '  so  that  the 
resulting  sample  of  SDAs  is 
approximately  self-weighting. 

Because  this  study  is  intended  to 
describe  and  compare  the  effectiveness 
of  a  wide  variety  of  approaches  to 
building  the  educational  skills  of  SYETP 
participants,  educational  providers  are 
selected  within  each  of  the  30  SDAs 
using  purposive  seleaion  methods. 
Specifically,  all  educational  providers 
used  by  these  SDAs  are  to  be 
categorized  according  to  their: 

•  Content  emphasis  (e.g.,  basic  .skills 
only:  SCANS  foundation  skills  and/or 
competencies:  or  other  academic 
subjects,  such  as  science,  history,  or  art). 

•  Locus  of  educational  instruction 
(e.g.,  classroom-based,  work-based,  or 
both). 

•  Type  of  provider  (e.g..  SDA: 
secondary  school,  other  educational 
institution  such  as  community  collie 
or  technical  college,  or  other). 


'  Dollar  allocations  for  the  Summer  Youth 
program  were  used  rn  the  fourth  stratum,  because 
the  nnmbcr  of  partrcipants  receiving  cdncational 


ins:ru::ticn  is  not  avs 


fie  U,;  these  SUAa, 


•  Targeted  participants  (e.g.,  14-15 
year  olds.  16-18  year  olds,  other  target 
groups). 

Providers  are  being  selected  to  ensure 
the  diversity  of  the  sample  (both  within 
the  SDA  and  across  all  30  SDAs)  with 
respect  to  these  dimen,sions. 

Data  Collection 

The  field  protocols,  or  topic  guides, 
developed  for  this  process  study  are 
designed  to  guide  the  data  collection 
activities.  These  protocols  will  permit 
site  visitors  to  tailor  discussions  and 
obser\  ations  on  a  standardized  set  of 
issues  to  the  particular  context  of  each 
case  study  SDA  and  sampled 
educational  activity.  The  following 
topic  guides  have  been  developed  and 
are  submitted  for  OMB's  review: 

•  SDA  Guide  #1  includes  the  topics  to 
be  covered  in  discussions  with  SDA 
pohc)'.  planning,  and  administrative 
staff,  including  those  relating  to  the 
goals,  design,  and  management  of  the 
Summer  Program. 

•  SDA  Guide  #2  includes  the 
discussion  topics  to  be  used  with  SDA 
staff  responsible  for  direct  of>eration  or 
oversight  of  client  recruitment, 
assessment,  service  planning,  and  case 
management  services  for  Title  Il-B 
participants. 

•  Program  Guide  #1  includes  the 
topics  to  be  covered  in  discussions  with 
administrators  of  the  selected 
educational  activity,  staff  that 
participated  in  the  planning  and 
development  of  the  detailed  curriculum, 
and  supervisors  resp>onsible  for  hiring, 
training,  and  overseeing  instructors/ 
work  site  supervisors  involved  in 
educational  activities. 

•  Program  Guide  #2  includes  the 
topics  to  be  used  in  discussions  about 
the  classroom -based  learning  approach 
with  classroom  instructors  or  other  staff 
whose  primary  responsibility  is  to 
support  learning  in  a  classroom  or 
individual  study  setting  (e.g.,  tutors, 
educational  resource  staff). 

•  Program  Guide  #3  includes  tlie 
topics  to  be  used  in  discussions  with 
work  project  coordinators  and  worksite 
supervisors  who  are  involved  in  work- 
based  learning.  This  guide  includes 
topics  for  projects  using  the  100%  work- 
based  learning  approach  as  well  as 
topics  for  staff  involved  in  work 
ai.-ti\ities  that  are  closely  coordinated 
with  classroom-based  learning. 

•  Program  Guide  #4  is  a  guide  for 
structured  observations  of  eiducational 
activities. 

•  Program  Guide  #5  is  a  guide  for 
structured  review  of  curriculum 
materials. 

•  Client  Guide  #1  desrjibes  the  topics 
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discussions  with  approximately  5  youth 
participating  in  each  selected 
educational  activity. 

•  Client  Guide  #2  will  be  used  to 
extract  relevant  information  for  the  case 
history  sample  from  the  participants' 
written  case  files  at  the  SDA  or 
provider. 

•  Client  FoUow-Up  Guide  describes 
the  topics  to  be  discussed  with  selected 
youth  participants  (i.e.,  those  selected 
for  the  case  file  review)  several  months 
after  their  Summer  Program's 
participation  has  ended. 

•  Parent/Guardian  Guide  will  guide 
the  issues  to  be  addressed  with  these 
youths'  parent  or  guardian  during  the 
follow-up  period. 

•  Counselor  Guide  describes  the 
topics  to  be  addressed  with  the  youths' 
secondary  school  counselors  during  the 
school  year  following  the  youths' 
summer  participation. 

Data  Analysis 

The  analysis  of  the  case  studies  will 
begin  with  a  within-site  explanatory 
analysis.  This  task  will  consist  of 
bringing  to  bear  the  data  that  has  been 
collected  to  arrive  at  a  comprehensive 
picture  of  the  practices  in  each  of  the 
SDAs  and  service  providers  that  were 
selected  for  the  study  and  how  they 
have  contributed  to  the  needs  of  the 
participants.  A  pwrticular  objective  will 
be  to  uncover  especially  innovative 
practices,  with  an  eye  to  understanding 
how  they  were  implemented  and  what 
makes  them  work  so  well. 

The  next  step  will  consist  of  cross-site 
comparisons  to  synthesize  the  findings. 
This  analysis  will  clarify  further  the 
unique  procedures  that  programs  adopt 
to  deliver  high  quality  training  in  a 
variety  of  environments  and  arrive  at  an 
understanding  of  commonalities  and 
differences  between  programs  and  how 
these  are  related  to  effective  practices. 

Client-Level  Study  of  Outcomes 

In  addition  to  collecting  and 
analyzing  information  from  the  case 
studies  about  program  practices,  this 
study  also  will  gather  and  analyze 
quantitative  information  for  a  sample  of 
approximately  1,800  youths  who 
participate  in  the  Summer  Program  in 
1994  and  an  additional  4,000  youths 
who  participate  in  the  1995.  By 
compiling  and  analyzing  information  for 
a  sample  of  participants  on  the  services 
that  were  received  and  the  outcomes 
that  were  obtained,  the  study  will  draw 
inferences  regarding  the  relative  efficacy 
of  various  service  design  and  delivery 
methods. 


Selecting  Participants  for  the  Study 

A  key  element  of  the  overall  research 
design  is  to  tie  the  results  from  the  case 
study  observations  of  classroom 
instruction  and  appraisals  of  training 
quality  to  the  analysis  of  participants' 
outcomes.  In  this  way.  inferences  can  be 
drawn  regarding  the  relationship 
between  the  training  practices  observed 
in  the  field  to  the  consequences  of  those 
practices  for  the  youth  who  receive 
them.  For  this  reason,  participants 
selected  for  the  client-level  study  of 
outcomes  will  be  those  whose  SYETP 
instruction  was  delivered  by  the  service 
providers  whose  practices  were 
observed  on  site.  Specifically, 
participants  will  be  selected  in  the 
following  ways: 

•  Preliminary  information  received 
from  the  30  SDAs  has  led  us  to 
determine  that  approximately  15  of 
them  require  pre-tests  and  post-tests  of 
basic  skills  for  all  participants  receiving 
academic  instruction.  All  youth  served 
in  the  summer  of  1994  by  the  3  selected 
providers  in  these  SDAs  will  be 
included  in  the  study.  This  will  yield  an 
exf)ected  sample  of  approximately  1,800 
respondents. 

•  The  service  providers  visited  for  the 
case  studies  in  the  30  SDAs  included  in 
the  study  will  each  be  asked  to 
administer  a  common  pre-test/post-test 
in  the  summer  of  1995,  as  well  as  a  brief 
instrument  measuring  self-esteem.  All 
youth  served  by  these  providers  will  be 
included  in  the  study.  This  will  yield 
approximately  an  additional  3,600 
respondents. 

•  A  randomly  chosen  sample  of  400 
youths  not  receiving  educational 
instruction  also  will  be  included  in  the    < 
study  as  a  comparison  group. 

Data  Collection 

The  plan  for  the  client-level  study  of 
outcomes  is  based  on  the  analysis  of 
information  for  the  sampled  participants 
drawn  from  a  variety  of  sources  and 
that,  to  a  large  degree,  already  exists. 
Thus,  the  compilation  of  these  data  for 
analysis  purposes  entails  data  gathering 
at  least  as  much  as  new  data  collection. 
Specific  data  sources  to  be  used  are 
these: 

•  The  SDA's  MIS.  Although  the 
specific  types  of  information  doubtless 
will  vary  from  one  SDA  to  the  next, 
most  SDAs'  MIS  will  include: 
participant's  demographic  and 
background  characteristics  (e.g.,  race, 
school  status,  gender),  barriers  to 
employment  (e.g..  whether  the  youth  is 
a  limited-English  speaker  or  has  a 
disability),  and  summary  information 
about  services  received.  SDAs  will  be 
requested  to  transmit  these  data  to  the 


contractor  electronically  (e.g.,  on  data 
diskette). 

•  SDAs  Client  Files.  Those  SDAs 
able  to  provide  pre-test/post-test  scores 
for  youth  served  in  the  summer  of  1994 
will  forward  those  scores  to  the 
contractor  for  data  entry.  All 
participating  SDAs  will  forward  the 
hard-copy  pre-test/post-tests  and  self- 
esteem  surveys  of  sampled  participants 
served  in  1995  to  the  contractor  for 
scoring  and  keypunching. 

•  School  Records.  An  important 
objective  of  the  study  is  to  learn  how 
participants  (at  least  those  who  are 
students)  fare  in  their  subsequent 
schooling.  Outcomes  of  interest  include 
measures  of  academic  achievement  (e.g., 
grade-point-average),  but  also  evidence 
of  behavioral  problems  (e.g.,  as 
evidenced  by  absenteeism,  suspension.?/ 
expulsions).  Thus,  school  record 
information  will  be  abstracted  for 
sampled  summer  1995  youths  who  sign 
and  have  their  parents/guardians  sign  a 
consent  form. 

Exhibit  3  summarizes  the  variables  to 
be  measured  from  these  sources. 

Data  Analysis 

A  preliminary  analysis  will  be 
conducted  using  SDA  MIS  data  and  pre- 
test/post-test  scores  for  the  1,800  youth 
who  participated  in  the  summer 
program  in  1994,  selected  as  described 
above.  A  more  comprehensive  analysis 
for  a  larger  sample  will  be  conducted 
when  school  record  data  are  collected, 
for  youths  who  participated  in  the 
summer  of  1995.  Additional  outcomes 
to  be  examined  with  these  data  include: 
self-esteem,  school  attendance,  grade 
completion,  grade-point  average,  and 
absenteeism.  Two  types  of  analysis  will 
be  conducted: 

•  Descriptive  analyses,  which  will 
paint  a  picture  of  the  characteristics  of 
persons  receiving  educational 
instruction  in  the  sampled  programs, 
the  types  of  services  received,  and  the 
outcomes  obtained. 

•  Explanatory  analyses  that  will 
examine  the  efficacy  of  alternative 
service  designs  and  delivery 
mechanisms  for  subsequent  outcomes. 


Beporting 

The  project's  major  deliverables 
include: 

•  An  Interim  Report.  This  report  will 
detail  the  results  of  the  process  analysis, 
describing  results  from  the  case  studies 
regarding  how  services  are  designed  and 
delivered.  It  also  will  include  the 
preliminary  results  from  the  study  of 
outcomes  based  on  the  data  collected  for 
youth  who  participated  in  the  summer 
of  1994. 


•  A  Technical  Assistance  Guide 
(TAG).  The  TAG  will  be  a  practitioner's 
guide  describing  effective  practices  in 
the  delivery  of  educational  services, 
focusing  especially  on  how  educational 
instruction  can  be  delivered  in  a 
functional,  work-related  context. 

•  A  Final  Report.  This  report  will 
represent  a  summation  of  the  study's 
findings  and  recommendations.  As 
such,  it  will  include  the  content  of  the 
Interim  Report,  combined  with  the 
comprehensive  results  of  the  study  of 
outcomes. 

n.  Supporting  Statement 

A.  Justification 

1.  Circumstances  Making  the  Data 
Collection  Necessary 

The  Department  of  Labor  (DOL)  is 
considering  ways  of  improving  the 
educational  component  of  the  JTPA 
Title  II-B  Summer  Youth  EmplojTnent 
and  Training  program  (SYETP),  in 
keeping  with  Secretary  Reich's  "First 
Jobs/New  Jobs/Better  Jobs"  initiative.  Its 
objectives  for  SYETP  are  to  improve  the 
program's  effectiveness  in  assisting 
young  people  acquire  strong  workplace 
foundation  skills  (including  basic  skills, 
thinking  skills,  and  interpersonal  skills) 
and  gain  an  appreciation  of  the 
inextricable  connection  between 
learning  and  success  in  the  workplace. 
As  part  of  its  effort  to  foster  program 
improvements.  DOL  needs  to  obtain  a 
thorough  understanding  of  educational 
services  currently  being  provided  to 
summer  youth  participants — including 
how  participants  are  assessed,  the 
curriculum  being  used,  and  how  the 
educational  and  work  components  of 
SYETP  are  integrated — and  identify 
particularly  efficacious  practices. 

As  part  of  its  response  to  Executive 
Order  No.  12862  requiring  all  Federal 
agencies  to  develop  customer  service 
standards,  DOL  also  needs  to  know 
participants'  views  about  the  ser\'ices 
they  received  in  SYETP,  including  their 
service  needs  and  how  well  the  program 
responded  to  those  needs.  This 
information  is  critical  to  implementing 
changes  that  can  improve  program 
responsiveness. 

2.  Use  of  Information  and  Consequences 
if  Not  Collected 

The  information  being  collected  in 
this  study  will  be  used  to  address  these 
objectives: 

1.  Describe  variation  in  the  design  of 
SYETP  educational  services  across 
service  delivery  areas  (SDAs)  and  their 
service  providers,  with  respect  to 
general  goals  and  objectives  they  have 
established  for  the  program,  their 
targeting  decisions,  assessment 


procediu^s,  specific  skills  being  taught, 
the  locus  of  instruction,  linkages 
between  work  and  learning,  and 
linkages  with  public  schools  and  year- 
around  Title  II-C  JTPA  services. 

2.  Describe  variation  in  the  quality  of 
educational  services,  including  whether 
asse.ssments  are  comprehensive, 
whether  ser\ice  strategies  are 
individualized  to  the  needs  and 
interests  of  participants,  whether  the 
participants  are  actively  involved  in 
formulating  the  service  plan,  whether 
educational  instruction  has  well- 
specified  objectives  relating  to  skills  to 
be  acquired,  whether  skills  are  taught  in 
a  functional  context  and  emphasize 
skills  needed  in  the  workplace,  and 
whether  instruction  is  adaptive. 

3.  Identify  factors  that  explain 
variation  in  how  educational  services 
are  being  designed  and  delivered,  such 
as  federal  policies,  opportunities  for 
technical  assistance  and  training,  state- 
level  partnerships  between  JTPA  and 
the  school  system,  and  other  local 
infiuences. 

4.  Document  consequences  of 
participation  in  SYETP  educational 
ser\'ices,  especially  high  quality 
services,  for  participants'  skill  levels, 
subsequent  academic  achievement,  and 
school  attendance  and  performance. 

5.  Document  participants'  satisfaction 
with  the  progreim,  including  their 
assessment  of  the  helpfulness  of  the 
services  they  received. 

If  this  information  is  not  collected, 
DOL  will  not  have  the  information  it 
needs  to  evaluate  how  educational 
services  are  being  delivered  or  their 
effectiveness,  and  thus  it  will  not  have 
the  necessary  foundation  for 
implementing  program  improvements. 

3.  Considerations  to  Reduce  Burden 

The  data  collection  activities  have 
been  designed  to  minimize  the  burden 
on  respondents  in  four  major  ways. 
First,  pre-existing  information  will  be 
utilized  wherever  possible  to  minimize 
the  need  for  new  data  collection.  These 
pre-existing  sources  will  include  SDAs' 
plans  for  their  Title  II-B  programs,  RFPs 
and  contracts  written  by  SDAs  to  secure 
the  services  of  the  direct  providers  of 
educational  instruction,  data  collected 
as  part  of  last  summer's  study  of  SYETP, 
test  scores,  information  from  school 
records,  and  existing  MIS  data  compiled 
by  SDAs  about  their  participants' 
characteristics,  services,  and  outcomes. 
These  data  sources  can  be  forwarded  to 
the  contractor  with  minimal  burden  to 
SDA  or  school  or  provider  staff  and  to 
program  participants.  Where  data 
abstraction  requires  hand-coding  (e.g., 
from  school  records),  abstractors  will  be 
compensated  by  the  contractor. 


Second,  where  feasible  (and  at  least 
with  respect  to  the  MIS  data), 
information  will  be  transferred  to  the 
contractor  electronically  (i.e..  via 
modem  or  data  diskette),  greatly 
facihtating  the  data  transmission 
process. 

Third,  only  data  of  direct  relevance  to 
the  goals  of  the  study  will  be  collected. 

Fourth,  much  time  on  site  will  be 
devoted  to  the  unobtrusive  observation 
of  educational  instruction  and  the 
review  of  written  documents  and 
participants'  case  files,  and  this  too 
should  be  minimally  burdensome  to 
SDA  and  service  provider  staff  or 
participants. 

4.  Efforts  to  Identify  Duplication 

A  study  conducted  of  SYETP  during 
the  summer  of  1993  included  50  on-site 
visits  and  a  mail  survey  of  all  SDAs 
(1205-0327,  expired  12/93).  However, 
this  data  collection  focused  on  general 
operational  issues,  did  not  entail  on-site 
observations  of  classroom  instruction  to 
characterize  its  quality  and  did  not 
attempt  to  study  youth  at  any  point 
beyond  their  period  of  participation. 

Additional  information  available 
about  SYETP  comes  from  the  SDAS's 
plans  for  their  summer's  activities. 
However,  these  documents  provide  no 
information  about  how  or  how  well  the 
plans  are  implemented,  nor  do  they 
allow  an  assessment  of  the  instruction's 
quality  or  effectiveness,  nor  do  they 
speak  to  the  participants'  satisfaction 
with  the  services  they  received. 

Finally,  states  are  required  to  submit 
annual  reports  providing  aggregate 
counts  of  participants  served  and  their 
characteristics  (1205-0200,  expires  71 
97).  However,  these  simple  summary 
reports  are  useful  for  little  more  than 
identifying  the  numbers  of  persons  of 
different  ages  and  education  levels  who 
were  served. 

5.  Why  Similar  Information  Cannot  be 
Used  ■ 

Information  from  the  sources 
described  above  will  be  used  to  the 
fullest  extent  possible  in  the  study  being 
planned.  Indeed,  these  data  provide  a 
strong  foundation  to  support  the  study 
by  providing  essential  background  and 
other  information.  However,  DOL  has 
concluded,  on  the  basis  of  the  effort  to 
identify  duplication,  that  these  pre- 
existing sources  are  not  adequate  to 
characterize  the  quality  or  education 
ser\'ices.  support  an  analysis  of  the 
factors  associated  with  high  quality 
services,  describe  the  consequences  of 
participation  in  SYETP  for  subsequent 
achievements,  or  document 
participants'  satisfaction  with  the 
program.  Nor  are  they  adequate, 
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con.sequently.  to  support  DOL's  efforts 
to  foster  program  improvements. 

6.  Burden  on  Small  Businesses 

Some  activities  associated  with  this 
.study  will  involve  the  collection  of  data 
from  the  administrators  or  staff  of 
organizations  providing  educational 
instruction  as  part  of  SYETP,  and  some 
of  these  entities  may  be  small 
businestwis.  However,  as  described 
under  #3.  "Considerations  to  Reduce 
Burden."  only  information  of  direct 
relevance  to  the  study's  objectives  will 
be  collected  while  on  site.  Secondly, 
much  on-site  data  collection  to  be 
conducted  at  service  providers  will 
involve  the  unobtrusive  observation  of 
classroom  instruction  and  the  review  of 
client  case  files,  and  it  will  thus  entail 
minimal  burden  on  the  providers' 
administrators  or  staff.  Finally,  as  part 
of  the  aernement  allowing  them  to 
deliver  services  under  JTPA,  providers 
acknowledge  DOL's  right  to  evaluate 
and/or  monitor  their  activities  and 
services. 

7.  Consequences  of  Less  Frequent  Data 
Collection 

The  data  collection  activities 
associated  with  this  study  will  be 
conducted  one  time  only. 

8.  Collection  Inconsistent  With  5  CFR 
1320.6 

Data  collection  will  be  consistent  with 
5  CFR  1320.6. 

9.  Efforts  to  Consult  With  Persons 
Outside  the  Agency 

Responsibility  for  devising  and 
carrying  out  the  data  collection  rests 
with  EXDL's  contractor.  Social  Policy 
Research  Associates  (SPR).  and  its 
subcontractor,  Brandeis  University's 
Center  for  Human  Resources.  Key 
personnel  associated  with  these 
institutions  are  nationally  known 
experts  in  evaluation  re5earf:h  and  have 
in-depth  knowledge  of  employment  and 
training  programs  in  general  and 
Summer  Youth  programs  in  particular. 

Additionally,  the  study  team  has 
enhsted  the  aid  of  additional  experts, 
who  are  serving  as  consultants  on  the 
project.  Their  advice  was  solicited 
regarding  the  usefulness  of  the  data 
elements  to  b«?  collected,  the  feasibility 
of  the  data  collection  plan,  and  the 
clarity  of  instructions.  These 
consultants  are: 

Ms.  Nancy  Bross.  Public  Policy  Support. 
1377  McLendon  Ave..  N.E..  Atlanta, 
r^orgia  30307,  (404)  581-9895 


Ms.  Lee  Bruno.  Consultant.  3106  Old 
Largo  Road.  Upper  Marlborough, 
Maryland  20772.  (301)627-1415 

Ms.  Janice  Hendrix,  North  Central 
Indiana  PIC.  36  West  Fifth  St..  Suite 
102-B,  Peru.  Indiana  46970.  (317) 
473-5571 

Mr.  Gill  Ritt,  Career  Resource 
Associates,  2932  Sumac  Drive, 
Atlanta.  Georgia  30360,  (404)  698- 
8427 

Mr.  Kip  Stottlemyer,  Consultant.  1408 
Milestone  Drive,  Collierville, 
Tennessee  38017,  (901)  854-1438 

In  addition,  all  the  protocols  guiding 
the  conversations  with  key  respondents 
have  been  pre-tested  on  not  more  than 
9  respondents,  and  modifications  to  the 
protocols  were  made  on  this  basis  where 
it  seemed  appropriate. 

10.  Assurances  of  Confidentiality 

The  information  to  be  collected  will 
be  held  strictly  confidential  and  will  be 
used  for  research  purposes  only.  To 
ensure  confidentiality,  DOL  will  require 
that  the  study  team  take  the  following 
measures: 

•  Access  to  the  data  will  be  limited  to 
the  contractor's  project  team  members 
only. 

•  Reports  to  DOL  will  focus  on 
describing  and  analyzing  the  range  of 
service  designs  and  training  practices 
that  were  ot»erved  and  will  not 
associate  a  design  or  process  with  any 
specific  SDA  or  service  provider,  except 
by  way  of  providing  an  example  of 
exemplary  practices,  and  then  only  with 
the  SDA's  approval. 

•  Reports  to  DOL  that  contain 
individual  vignettes  based  on  the 
experiences  of  participants  will  not 
contain  individual  names  or  any  other 
identifying  information. 

•  The  contractor's  project  team 
members  will  be  trained  in  the 
confidentiality  requirements  and 
cautioned  to  use  the  data  for  research 
purposes  only. 

11.  Justification  of  Questions  of  a 
Sensitive  Nature 

Two  sources  of  data  are  potentially 
sensitive.  First,  pre-tests  and  post-tests 
will  be  administered  to  youth  included 
in  the  study.  Second,  school  record 
information  will  be  abstracted  for  those 
youth  in  the  sample  who  participated  in 
the  summer  program  of  1995  and  who 
return  to  school  in  the  fall.  These  data 
elements  are  imperative  to  examine 
learning  gains  for  those  who  receive 
educational  services  and  to  examine  if 
.SYETP  participation  is  associated  with 
improved  school  performance. 


However,  for  the  most  part  these  data 
elements  do  not  represent  new  data 
collection  activities.  JTPA  currently 
requires  that  all  summer  youth  be 
administered  a  test  of  basic  skills  to 
determine  their  need  for  basic  skills 
remediation,  and  many  SDAs  also 
administer  post-tests  to  document 
learning  gains. 

Similarly,  information  about  school 
performance  will  be  abstracted  from 
existing  student  files.  Moreover,  youths 
and  their  parents/guardijms  will  be 
asked  to  sign  a  consent  form  before  the 
abstraction  will  be  conducted.  This  form 
will  outline  the  objectives  of  the  study, 
and  ask  the  youth  and  his/her  parent  to 
allow  access  to  student  records  for 
purposes  of  the  evaluation.  It  will  l>e 
explained  that  participation  in  the  study 
is  completely  voluntary  and  that  a 
refusal  to  participate  will  not  jeopardize 
the  youth's  receiving  SYETP  services. 

12.  Cost  to  the  Federal  Government  and 
to  Respondents 

The  total  estimate  cost  to  the  federal 
government  for  the  collection  and 
analysis  of  these  data  is  $849,543. 
Because  the  study  will  be  conducted 
over  3  years, ^  the  average  per  annum 
cost  is  approximately  $283,000.  This 
amount  includes  the  costs  of  designing 
the  field  protocols,  performing  the  on- 
site  visits  and  telephone  follow-up. 
recording  observations  from  the  site 
visits,  collecting  the  client-levci  data  for 
the  study  of  outcomes,  analyzing  the 
data,  and  preparing  two  reports  on  the 
results  (i.e.,  an  Interim  Report  aiHl  a 
Final  Report)  and  a  Technical 
Assistance  Guide  (to  disseminate 
information  on  effective  practices).  The 
method  used  to  derive  this  figure 
entailed  a  quantification  of  hours  of 
efl^ort  involved  by  each  study  team 
member  and  included  expenses  for 
materials  and  services  (e.g.. 
photocopying  expenses  and  expenses 
involved  in  binding  the  report). 

The  costs  to  respondents  result  only 
from  the  time  spent  answering  the 
questions.  Estimates  of  the  time  to 
respond  are  presented  below. 

13.  Estimate-of.Burden 

Below  is  the  estimate  of  the 
respondent  burden.  Time  estimates  are 
based  on  the  pretest  of  the  instruments 
(for  the  topic  guides  to  be  used  in  the 
process  study)  or  from  the  use  of  the 
instruments  in  previous  studies  (for  the 
pre-test/post-test  and  self-esteem 


'  A  separate  PWK  package  will  be  subniitttnj  far 
dny  burden  assocUted  with  follow-up  work  dniie 
after! he  first )'ear. 


scales).  It  is  anticipated  that  these  will 
be  conducted  within  the  next  year  and 
the  burden  hours  represent  the  first  year 


burden  claimed.  If  follow-up  activities 
extend  beyond  one  year,  an  Inventory 
Correction  Worksheet  will  be  submitted. 


InstrufDents 


SDA  Guides  for  Discussions  With: 

1.  Policy.  Planning,  and  Administrator  Staff 

2.  Recruitment,  Service  Planning,  and  Case  Management  Staff 

Program  Guides  for  Discussions  Witti: 

1.  Program  Administrators  

2.  Classroom  Instructors 

3.  Work  Project  Coodinators 

Client  Guides  for 

1.  Focus  Group  with  Participants  

2.  Participants,  at  Follow-up  

Guide  for  Discussions  with  Parents 

Guide  for  Discussions  with  Regular  School  Counselors 

Pre-test  and  Post-test  of  Participants  Basic  Skills  (Workplace  Literacy  Test) 
SeH-Esteem  Instrument  (Rosenbierg  Self-Esteem  Scale)  


Numt)er  of 
resporxjents 


60 
60 

90 
85 
10 

450 
120 
120 
120 
4,000 
4,000 


Minutes  per 
respondent 


60 
45 

90 
20 
20 

15 

15 

5 

15 

240 

10 


Total  twurs 


60 

45 

135 

28 

3 

112 
30 
10 
30 

16,000 
667 
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Additional  data  collection  to  be  used 
in  the  project  represents  the  abstraction 
or  review  of  existing  information.  There 
are  no  respondents  for  these  guides  and 
thus  they  entail  minimal  burden  on 
SDA  or  provider  personnel  or  program 
participants  beyond  copying  documents 
or  data  files  and  shipping  them  to  the 
contractor.  Where  hand-extraction  of 
information  is  required  (e.g.,  from 
student  records ,  abstractors  (SDA  or 
service  provider  personnel)  will  be 
compensated. 

14.  Reason  for  Change  in  Burden 

This  is  a  new  collection  as  reported  in 
ETA's  ICB  (Information  Collection 
Budget).  The  first  yeeu-'s  burden  of 
17.120  hours  is  being  submitted  now. 
An  Inventory  Correction  Worksheet  will 
be  submitted  for  any  follow — up 
activities  in  the  out  years. 

15.  Plans  for  Statistical  Analysis 

Data  to  be  collected  for  this  project  for 
the  process  study  generally  will  not  be 
analyzed  using  qualitative  research 
methods,  findings  will  be  detailed  in  a 
narrative,  and  their  implications  for 
improving  program  quality  will  be 
detailed. 

Data  collected  for  the  study  of 
outcomes  will  be  analyzed  using 
statistical  methods  to  address  these 
research  issues: 

•  What  are  the  characteristics  of 
persons  receiving  educational  services 
in  the  Summer  Youth  program?  Are 
educational  services  targeted  to  those 
who  have  a  greater  need  for 
remediation? 

•  What  types  of  educational  services 
were  provided?  Specifically,  in  what 
subject  areas  (e.g.,  math,  reading,  other 
academic  subjects,  SCANS  skills)  was 
instruction  provided?  With  what 
intensity? 


•  How  does  the  intensity  and  nature 
of  the  training  received  relate  to 
outcomes,  including  learning  gains, 
school  attendance  rates,  grades  in 
school,  rates  of  absenteeism,  and 
suspensions  and  expulsions?  How  do 
the  outcomes  for  youth  who  received 
educational  instruction  compare  to 
those  in  the  compoarison  group? 

•  Data  for  this  component  of  the 
project  will  be  compiled  in  various 
phases: 

•  Phase  I:  Collect  MIS  and  pre-test/ 
post-test  data  for  sample  members  who 
participated  in  the  summer  program  in 
1994.  Collection  of  this  information  will 
occur  during  the  winter  of  1995. 

•  Phase  II:  Collect  MIS,  pre-test/post- 
test,  and  self-esteem  data  for  sample 
members  who  participated  in  the 
summer  program  in  1995.  Collection  of 
this  information  will  occur  during  the 
winter  of  1996. 

•  Phase  III:  Collect  school  record 
information.  These  data  will  be 
collected  during  the  summer  of  1996, 
after  the  conclusions  of  the  1995-96 
school  year,  so  that  school  outcomes 
measured  for  those  who  participated  in 
the  1995  summer  program  will  reflect  a 
full  school  year. 

Methods  to  be  used  in  analyzing  these 
data  will  include  univariate  and 
multivariate  statistics.  Specifically, 
univariate  distributions  will  be 
calculated  to  describe  the  characteristics 
of  participants,  their  services,  and  their 
outcomes.  Cross-tabulations  will  be 
used  to  examine  the  relationship 
between  variables.  Multivariate 
analyses,  primarily  regression  analysis, 
will  be  used  to  examine  how  various 
participant  characteristics  and  measures 
of  services  received  relate  to  outcomes. 

The  project's  major  deliverables 
include: 


•  An  Interim  Report.  This  report  will 
detail  the  results  of  the  process  analysis, 
describing  results  from  the  case  studies 
regarding  how  services  are  designed  and 
delivered.  It  also  will  include  the 
preliminary  results  from  the  study  of 
outcomes  based  on  the  data  collected  for 
youth  who  participated  in  the  summer 
of  1994.  This  report  will  be  completed 
at  the  end  of  the  Summer  of  1995. 

•  A  Technical  Assistance  Guide 
(TAG).  The  TAG  will  be  a  practitioner's 
guide  describing  effective  practices  in 
the  delivery  of  educational  ser\'ices, 
focusing  especially  on  how  educational 
instruction  can  be  delivered  in  a 
functional,  work-related  context. 

The  TAG  will  be  prepared  in  the 
Spring  of  1996. 

•  A  Final  Report.  This  report  will 
represent  a  summation  of  the  study's 
findings  and  recommendations.  As 
such,  it  will  include  the  content  of  the 
Interim  Report,  combined  with  the 
comprehensive  results  of  the  study  of 
outcomes.  This  report  will  be  prepared 
in  the  Spring  of  1997. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

This  process  study  utilizes  qualitative 
case  study  data  collection  and  analysis 
methods.  In  terms  of  identif\ing 
appropriate  respondents  in  each  local 
site  and  analyzing  case  study  data, 
qualitative  rather  than  statistical 
methods  will  be  used.  Discussions  of 
estimation  procedures  and  degree  of 
accuracy  (power  analysis)  in 
generalizing  sample  findings  to  the 
universe  of  all  potential  respondents  are 
not  applicable  to  the  process  study, 
because  findings  will  not  be  expressed 
in  quantitative  terms. 

The  study  of  outcomes  will  employ 
statistical  methods,  however.  These 
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methods  are  described  in  the  rest  of  this 
se<:tion. 

1.  Potential  Respondent  Universe  and 
Sampling  Methods 

Approximately  625,000  youths  can  be 
expected  to  participate  in  the  Title  11- 
B  proj?ram  during  each  of  the  summers 
of  1994  and  1995,  if  current  levels  of 
funding  are  naaintained.  Of  these,  about 
40%,  or  250,000,  will  be  receiving 
educational  services.  These  youth  are 
served  by  the  nation's  approximately 
640  service  delivery  areas  (SDAs). 

The  youths  to  be  included  in  the 
study  will  be  served  by  approximately 
90  service  providers  used  for 
educational  instruction  in  30  SDAs  that 
were  selected  for  examination  in  the 
process  study.  To  ensure  that  the 
sample  of  SDAs  is  nationally 
representative,  the  30  SDAs  are  selected 
using  stratified  random  sampling.  In 
selecting  the  sample,  all  SDAs 
nationwide  are  assigned  to  one  of  4 
strata.  The  first  3  of  these  groups  are 
defined  according  to  the  percent  of  their 
Summer  Youth  participants  that  receive 
educational  instruction,  with  the  first 
stratum  consisting  of  those  SDAs  with 
percents  between  1  %  and  41%,  the 
second  between  42%  and  73%,  and  the 
third  between  74%  and  100%.  These 
cutoffs  were  chosen  so  that 
approximately  equal  numbers  of  youths 
receiving  educational  instruction  are  in 
each  of  these  three  strata.  The  4th 
stratum  consists  of  those  SDAs  for 
whom  information  of  the  number  of 
participants  in  educational  instruction 
is  not  available. 

Approximately  an  equal  number  of 
SDAs  were  drawn  from  each  stratum 
and,  within  each  stratum,  SDAs  were 
sampled  with  the  odds  of  selection 
proportionate  to  the  number  of 
participants  being  served,^  so  that  the 
resulting  sample  would  be 
approximately  self-weighting.  The 
number  of  SDAs  in  each  stratum  and  the 
number  selected  for  the  study  are  shown 
below. 


Percent  of  the  SDA's 

youths  receiving  edu- 

catnnal  nstnjction 

Total 
num- 
ber ot 
SDAs 

Nunv 
tier  of 
SDAs 
in  the 
sampte 

Low:  1%  to  41%  ....„ 

Me<J.  42%  to  73% 

273 
132 
101 
117 

8 
8 

High:  74%  to  100% 

8 

Infomnation  missing 

7 

Because  this  study  is  intended  to 
describe  and  compare  the  effectiveness 


'  Dollar  allocations  for  the  Summer  Youth 
program  were  uaed  in  the  founh  Mratum.  because 
the  niunber  of  participants  receiving  educatiorul 
instruction  Is  not  available  (or  these  Hi' As. 


of  a  wide  variety  of  approaches  to 
building  the  educational  skills  of  SYETP 
participants,  educational  providers  are 
selected  within  each  of  the  30  SDAs 
using  purposive  selection  methods. 
Specifically,  all  educational  providers 
used  by  these  SDAs  are  to  be 
categorized  according  to  their: 

•  Content  emphasis  (e.g.,  basic  skills 
only:  SCANS  foundation  skills  and/or 
competencies;  or  other  academic 
subjects,  such  as  science,  history,  or  art). 

•  Locus  of  educational  instruction 
(e.g.,  classroom-based,  work-based,  or 
both). 

•  Type  of  provider  (e.g..  SDA; 
secondary  school,  other  educational 
institution  such  as  community  college 
or  technical  college,  or  other). 

•  Targeted  participants  (e.g.,  14-15 
year  olds,  16-18  year  olds,  other  target 
groups). 

Providers  are  being  selected  to  ensure 
the  diversity  of  the  sample  (both  within 
the  SDA  and  across  all  30  SDAs)  with 
respect  to  these  dimensions. 

Becau.se  most  providers  serve  fairly 
few  youths,  all  youths  served  by  the 
selected  providers  during  the  summer  of 
1995  will  generally  be  selected  for  the 
study  of  outcomes.  However,  for  large 
providers  (those  serving  more  than 
approximately  70  participants),  youths 
will  be  selected  who  attended  classes 
served  by  the  instructors  who  were 
observed  by  the  site  visitors,  the  400 
youth  to  be  selected  for  the  comparison 
group  will  be  selected  randomly, 
approximately  15  from  each  SDA. 

Following  ttie  above  procedures,  an 
approximately  equal  number  of  youths 
will  be  selected  ht>m  each  SDA.  MIS 
data  for  each  of  these  youth,  should  be 
available  without  exception,  as  will  pre- 
test and  post-test  scores  and  the 
measure  of  self-esteem.  Similarly, 
because  SDAs  typically  require  access  to 
school  records  as  part  of  the  assessment 
process,  we  anticipate  that  high 
percentages  of  sampled  youths  and  their 
parents/guardians  will  sign  the  consent 
forms  allowing  the  researchers'  access  to 
this  information.  At  least  an  80%  rate  of 
cooperation  is  anticipated. 

2.  Procedures  for  the  Collection  of 
Information 

Sample  Selection.  As  discussed 
above,  the  sample  has  been  drawn  in  a 
two-stage  process.  First,  a  sample  of 
SDAs  and  their  providers  was  chosen,  - 
and  next  partidpants  served  by  these 
providers  are  selected,  along  with  a 
randomly  chosen  sampie  of  participants 
for  the  comparison  group. 

Degree  of  Accuracy.  To  meet  DOL's 
objectives  for  the  survey,  the  sample 
size  must  be  sufficient  to  allow  reliable 
estimation  of  relatively  small 


differences  in  outcomes  across  various 
service  strategies.  Let  us  supf)Ose  that 
the  outcome  variable  is  a  percentage 
(e.g.,  the  percentage  of  participants  who 
complete  their  next  grade  level],  that  the 
average  of  the  outcome  is  50%,  that  we 
can  explain  25%  of  the  outcome's 
variation  with  all  predictor  variables 
combined,  and  that  10%  of  the  variance 
in  the  educational  components  can  be 
explained  by  other  control  variables. 
Under  these  circumstances,  the  sample 
size  to  be  used  for  this  study  would  be 
able  to  detect  an  approximately  3 
percentage  points  difference  in 
outcomes  across  a  dichotomous  measure 
of  service  (e.g..  instruction  is  provided 
in  a  functional  context  or  not).  Note  that 
these  are  generally  fairly  conservative 
assumptions.  For  example,  sample  size 
requirements  would  be  less  stringent  if 
the  average  of  the  outcome  were  either 
higher  or  lower  than  50%. 

Estimation  Procedures.  As  described 
in  Section  A,  Item  15,  several  estimation 
techniques  will  be  used.  First,  means 
and  univariate  distributions  will  be 
calculated  to  describe  the  sample. 
Second,  t-lests  of  means  (for  outcomes 
measured  on  a  continuous  scale)  and 
chi-square  tests  (for  categorical 
variables)  will  be  calculated  to 
determine  whether  outcomes  vary 
significantly  for  participants  with 
different  characteristics  (e.g.,  age)  or     * 
who  received  different  services.  Third, 
multivariate  analysis  methods  will  be 
used,  with  various  measures  of 
outcomes  as  the  dependent  variable. 
Independent  variables  will  include 
participant  characteristics  (e.g.,  age. 
gender,  pre-test  scores)  and  measures  of 
the  types  of  services  received. 

Ordinary  least  squares  (OLS)  will  be 
used  as  the  estimation  technique  for 
most  of  these  multivariate  models, 
because  of  its  desirable  properties. 
However,  OLS  is  inefficient  when  the 
dependent  variable  is  categorical  (e.g., 
whether  the  next  school  grade  was 
completed).  In  these  cases,  logit  analysis 
will  be  used. 

3.  Methods  to  Maximize  Response  Rates 

Most  data  to  be  used  for  the  client 
study  represent  pre-existing  records 
collected  by  SDAs  and  schools.  For  this 
reason,  response  rates  should  be  quite 
high  for  all  components  of  the  data 
collection.  Potentially,  however,  some 
participants  or  their  parents  may  deny 
the  researchers  access  to  school  re<u)rds. 
To  minimize  this  possibility,  SDAs  and 
their  service  providers  will  be  contacted 
far  in  advance  of  the  start  of  llie  1995 
summer  program,  and  their  cooperation 
will  be  enlisted.  Thus,  when  youth  are 
first  enrolled  in  the  program  they  can  be 
told  immediately  that  they  are  being 


asked  to  participate  in  the  study  and  the 
study's  importance  can  be  explained 
carefully  to  them. 

4.  Tests  of  Procedures 

The  data  collection  for  the  client-level 
study  involves  no  new  survey  or  other 
instruments.  Therefore,  no  test  of 
procedures  is  deemed  necessary. 

5.  Contractor  and  Individuals  Consulted 

The  Department  of  Labor  has 
contracted  vvith  Social  Policy  Research 
Associates  (SPR)  to  design,  conduct,  and 
analyze  the  study  of  outcomes.  Key 
personnel  at  SPR  at  Dr.  Ronald 
D'Amico,  Dr.  Katherine  Dickinson,  and 
Mr.  Richard  West.  They  may  be 
contacted  at:  Social  Policy  Research 
Associates.  200  Middlefield  Road  Suite 
100,  Menlo  Park,  CA  94025.  Their 
phone  is  (415)  617-8625. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

P4otlce  (95-026)1 

NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory, 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  April  26, 1995,  9  a.m.  to  4  p.m. 
ADDRESSES:  NASA.  Langley  Research 
Center,  Building  1219,  Room  225, 
Hampton,  Virginia  23681-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas,  UI,  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
National  Aeronautics  and  Space 
Administration  Room  9K70,  300  E 
Street  SVV,  Washington,  DC  20546,  (202) 
358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Call  to  Order 
—Reading  of  Minutes 
— Overview  of  Langley  Research  Center 

SDB  Program 
— Report  on  Action  Items  from  Last 

Meeting 
— Subcommittee  Reports 


—Update  on  NASA  SDB  Program 
— Committee  Goals  for  1995 
— Public  Comment 
— Adjournment 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  March  24, 1995. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-7747  Filed  3-29-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-40-8027-MLA-3,  ASLBP 
No.  94-700-04-MLA-3] 

Sequoyah  Fuels  Corp.,  (Source 
Material  License  No.  SUB-1010); 
Notice  of  Hearing 

March  24,  1995. 

Notice  is  hereby  given  that  the 
Presiding  Officer  in  this  proceeding  has 
determined  that  there  should  be  made 
available  an  Opportunity  for 
Intervention  in  the  on-going  pr(x;eeding 
which  involves  a  license  amendment 
application  of  Sequoyah  Fuels 
Corporation  for  its  facility  at  Gore, 
Oklahoma.  During  the  course  of  the 
course  of  this  proceeding,  the  Licensee 
has  proposed  modifications  to  the 
original  hcense  amendment  application 
dated  May  6,  1994.  Because  the 
modifications  are  significant,  a  new 
opportunity  for  intervention  is 
warranted.  The  new  amendment 
application  seeks  to  change  the  existing 
structure  of  the  Licensee's  management 
team  at  its  facility. 

This  proceeding  is  being  conducted 
under  the  Commission's  Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,  set  forth  in  10  CFR  part  2, 
subpart  L.  Further  details  appear  in  the 
Statement  of  Considerations,  Informal 
Hearing  Procedures  for  Materials 
Licensing  Adjudications,  54  Fed.  Reg. 
82r)9  (February  28, 1989).  Documents 
relating  to  this  proceeding  are  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  St.,  N.W., 
Washington,  D.C. 

Sequoyah  Fuels  Corporation,  Native 
Americans  for  a  Clean  Environment 
INACE)  and  The  Cherokee  Nation 
(Nation)  are  parties  to  this  proceeding. 
In  accordance  with  10  CFR  2.1205(i)(4), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may,  within 
30  days  of  publication  of  this  Notice, 
file  a  petition  for  leave  to  intervene. 


Such  petition  must  identify  (1)  the 
interest  of  the  petitioner  in  the 
proceeding,  (2)  how  that  interest  may  be 
affected  by  he  results  of  the  proceeding, 
writh  particular  reference  to  the  factors 
set  out  in  10  CFR  2.1205(g),  (3)  the 
petitioner's  areas  of  concern  about  the 
licensing  activity  which  must  be 
germane  to  the  subject  matter  of  the 
proceeding,  and  (4)  the  circumstances 
establishing  that  the  petition  is  timely 
and  that  the  petitioner  has  the  requisite 
standing  to  intervene  in  the  hearing. 
Each  petition  must  be  submitted  to 
the  Secretary  of  the  Commission,  ATTN: 
Chief,  Docketing  and  Service  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  Copies  should  be 
served  upon  the  Presiding  Officer;  the 
Special  Assistant;  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement; 
and  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Copies  should  also  be  served  on  the 
Licensee,  through  its  attorney  Maurice 
Axelrad,  Esq.,  Morgan,  Lewis  &  Bockius, 
1800  M  Street,  N.W.,  Washington,  D.C. 
20036;  Native  Americans  for  a  Clean 
Environment,  through  its  attorney  Diane 
Curran,  Esq.,  c/o  lEER,  6935  Laurel 
Avenue,  Suite  204,  Takoma  Park,  MD 
20912;  and  The  Cherokee  Nation, 
through  its  attorney  James  Wilcoxen, 
Esq.,  Wilcoxen  &  Wilcoxen,  P.O.  box 
357,  Muskogee,  OK  74402-0357. 
Pursuant  to  10  CFR  2.1205(j}(2),  any 
party  may  file  an  answer  to  a  petition 
to  intervene  within  10  days  of  service  of 
such  petition. 

Pursuant  to  10  CFR  2.1211(a),  any 
member  of  the  public  who  is  not  a  party 
to  this  prcx;eeding  may  make  a  written 
statement  in  order  to  express  his  or  her 
views  of  the  issues  involved  in  this 
license  renewal  proceeding.  These 
statements  are  not  evidence  and  do  not 
become  part  of  the  decisional  record 
under  10  CFR  2.1251(c).  Written 
statements  should  be  submitted  to  the 
.  Secretary  of  the  Commission,  ATTN: 
Chief,  Docketing  and  Service  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

Rockville,  Mainland,  March  24, 1995. 
fames  P.  Gleason, 

Presiding  Officer,  Administrative  Judge. 
(FR  Doc.  95-7801  Filed  3-29-95;  8:45  am) 

BILUNG  CODE  7590-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
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Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Repayment  of  Debt 

(2)  Form(s)  submitted:  ID-22.  G-145 

(3)  OMB  Number:  3220-0165 

(4)  Expiration  date  of  current  OMB 

clearance:  May  31. 1995 

(5)  Type  of  request:  Revision  of  a 

currently  approved  collection 

(6)  Respondents:  Individuals  or 

households 

(7)  Estimated  annual:  number  of 

respondents:  125 

(8)  Total  annual  responses:  125 

(9)  Total  annual  reporting  hours:  6 

(10)  Collection  description:  Section  2  of 
the  Railroad  Unemployment 
Insurance  Act  (RUIA)  provides 
unemployment  and  sickness 
benefits  for  qualified  railroad 
workers.  When  the  RRB  determines 
that  an  overpayment  of  RUIA 
benefits  has  occurred,  it  initiates 
action  to  notify  the  claimant  and  to 
recover  the  amount  owned  the  RRB. 
The  collection  obtains  information 
needed  by  the  RRB  to  allow  for  the 
repayment  of  the  amount  owed  by 
the  claimant  by  credit  card,  in 
addition  to  the  customary  form  of 
payment  by  check  or  money  order. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  receiver,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  95-7755  Filed  3-29-95;  8:45  am) 
BILUNO  COOC  7M»-01-M 


Agency  Forms  Submitted  for  OMB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 


Summary  of  Proposal(s) 

(1)  Collection  title:  Earnings  Information 

Request 

(2)  Formfsj  submitted:  G-19-F 

(3)  0^4B  Number:  3220-0184 

(4)  Expiration  date  of  current  OMB 

clearance:  May  31, 1995 

(5)  Type  of  request:  Revision  of  a 

currently  approved  collection 

(6)  Respondents:  Individuals  or 

households 

(7)  Estimated  annual  number  of 

respondents:  3,000 

(8)  Total  annual  responses:  3.000 

(9)  Total  annual  reporting  hours:  400 

(10)  Collection  description:  Under 
Section  2  of  the  Railroad  Retirement 
Act,  an  annuity  is  not  payable  or  is 
reduced  for  any  month(s)  in  which 
the  beneficiary  works  for  a  railroad 
or  earns  more  than  prescribed 
amounts.  The  collection  obtains 
earnings  information  not  previously 
or  erroneously  reported  by  a 
beneficiary. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
jFR  Doc.  95-7756  Filed  3-29-95;  845  ami 

8H.UN0  coot  7M6-01-M 


Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  Serticn 
3221(c)).  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  April  1. 1995.  shall  be  at  the 
rate  of  33  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  April  1,  1995.  34.2 
percent  of  the  taxes  collected  under 


Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  65.8  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated;  March  21.  1995. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  95-7757  Filed  3-29-95:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer  (202)  942-8800. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street,  N.W.,  Wa.shington.  D.C.  20549. 

Rule  Amendments  and  New  Form: 
Rule  24f-l— File  No.  270-130 
Rule  24f-2— File  No.  270-131 
Form  24F-2— File  No.  270-399 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
amendments  to  rules  24f-l  and  24f-2 
under  the  Investment  Company  Act  of 
1940,  regarding  registration  under  the 
Securities  Act  of  1933  of  certain 
investment  company  securities.  In 
addition,  the  Commission  has  submitted 
for  OMB  approval  proposed  Form  24F- 
2  for  fihng  annual  notices  required  by 
rule  24f-2. 

Rule  24f-l  permits  certain  investment 
companies  that  have  inadvertently  sold 
more  shares  than  are  registered  to 
."■etroactively  register  the  oversold  shares 
under  the  Securities  Act  of  1933.  The 
reporting  burden  under  the  rule  is 
approximately  2  hours  per  respondent. 
The  propo.sed  amendments  are  technical 
in  nature  and  will  not  change  the 
reporting  burden. 

Rule  24f-2  allows  certain  investment 
companies  to  register  shares  under  the 
Securities  Act  of  1933  without 
specifying  at  the  time  of  registration  the 
total  number  of  shares  to  be  registered. 
Rule  24f-2  requires  investment 
companies  electing  to  register  an 
indefinite  number  of  shares  to  file  an 
annual  notice  ("Rule  24f-2  Notice") 
with  the  Commission  for  purposes  of 


reporting  the  number  of  shares  sold 
during  the  previous  fiscal  year.  Form 
24F-2  will  provide  a  standard  format  for 
filing  Rule  24f-2  Notices.  The  reporting 
burden  required  under  Rule  24f-2  is 
approximately  1.9  hours  per 
respondent.  The  proposed  amendments 
and  form  will  not  change  the  reporting 
burden. 

The  estimates  of  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
coists  of  SEC  rules  and  forms. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  DC  20549,  and 
Clearance  Officer  for  the  SEC,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  numbers  3235-0155 
(Rule  24f-l),  3235-0159  (Rule  24f-2), 
and  (Form  24F-2),  Room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20543.  .^ 

Dated:  March  21, 1995. 

Margaret  E.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-7839  Filed  3-29-95;  8:45  am] 
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[Release  No.  34-35524;  International  Series 
Release  No.  795  File  No.  SR-Amex-95-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Margin  Levels  for  Currency 
Warrants  Based  on  the  Value  of  the 
U.S.  Dollar  in  Relation  to  the  Mexican 
Peso 

March  22.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  16, 
1995,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission") 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 


prepared  by  the  Exchange.  The 
Exchange  filed  the  original  proposal 
with  the  Commission  on  February  8, 
1995.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  February  17, 1995. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  Amendment  No.  1  to  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sul>stance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  its 
pending  proposal  to  list  warrants  on  the 
Exchange  based  upon  the  value  of  the 
U.S.  dollar  in  relation  to  the  Mexican 
peso  ("Mexican  Peso  Warrants")  in 
order  to  specify  applicable  margin 
requirements.  The  text  of  Amendment 
No.  1  to  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
Amendment  No.  1  to  the  proposed  rule 
change  and  discussed  any  comments  it 
received  on  the  amendment.  The  text  of 
^  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Amex  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulaloiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  the  Exchange's  proposal  to  Hsf  and 
trade  Mexican  Peso  Waixants  pursuant 
to  Section  106  of  the  Amex  Company 
Guide,  the  Amex  represented  that  "the 
Exchange  will  require  that  customer 
positions  in  Mexican  Peso  Warrants  be 
subject  to  the  margin  requirements 
applicable  to  foreign  currency 
options."*  The  Exchange  is  now 
amending  that  proposal  to  specify 
objective  margin  levels  that  will  be 
applicable  to  Mexican  Peso  Warrants 
trading  on  the  Exchange.  Specifically, 
the  Exchange  proposes  that  for  Mexican 
Peso  Warrants  held  "short"  in  a 
customer's  account,  the  margin  will  be 
100%  of  the  current  market  value  of 
each  such  warrant  plus  12%  of  the 
product  of  the  units  of  underlying 


'  15  U.S.C.  78s(b)(l)  (1988). 
>17CFR240.19b-«(1991). 


'  See  Securities  Exchange  Act  Release  No.  35363 
(February  13,  1995),  60  FR  9416. 
'Id. 


currency  per  warrant  and  the  spot  price 
for  such  currency.  This  requirement 
would  apply  to  both  initial  and 
maintenance  margin.  The  minimum 
"add-on"  for  out-of-the-money  Mexican 
Peso  Warrants  would  be  8%  of  the 
product  of  the  units  of  underlying 
currency  per  warrants  and  the  spot  price 
for  such  currency. 

The  Exchange  believes  that 
Amendment  No.  1  to  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,^ 
in  particular,  in  that  the  proposal  will 
promote  just  and  equitable  principles  of 
trade  and  will  contribute  to  the 
protection  of  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
Amendment  No.  1  to  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  Amendment 
No.  1  to  the  proposed  rule  change  were 
neither  solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 


MS  U.S.C  78f(b)(5)  (1988). 
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communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NVV., 
Washington.  DC.  Copies  of  such  filing 
•vill  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex. 

All  submissions  should  refer  to  File 
No.  SR-Amex-95-04  and  should  be 
submitted  by  April  20.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuiint  to  delegated 
tiuthority." 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 
|FR  D<x:  95-7M2  Filed  3-29-95:  «:45  ami 

BILUMO  COM  M1»41-M 

{Release  No  34-35532;  File  No.  SR-CBOE- 
94-43] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  a  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  2  to  a  Proposed  Rule 
Change  Relating  to  the  Listing  of 
Regular  and  Long-Term  Index  Options 
on  the  SAP  SmallCap  600  Index 

March  24.  1995. 
I.  Introduction 

On  November  8.  1994.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commision 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
I9b-4  Ihereunder,^  a  proposal  to  list 
and  trade  on  the  Exchange  casli-settled, 
European-style  index  options  on  the 
Standard  &  Poor's  SmallCap  600  Index 
(  "S&P  SmallCap  600"  or  "index  ").  a 
broad-based  capitalization  weighted 
index  designed  to  measure  the 
performance  of  small  capitalization 
stocks.  The  CBOE  filed  Amendment  No. 
1  to  its  proposal  on  January  9,  1995.  and 
Amendment  No.  2  to  its  proposal  on 
March  14.  1995. ^  The  propo.sed  rule 


change  was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
February  1. 1995.*  No  comments  were 
received  regarding  the  CBOE's  proposal. 

II.  Deacriplion  of  the  Proposal 

A.  General 

The  CBOE  proposes  to  list  and  trade 
cash-settled.  European-style  stock  index 
options  on  the  S&P  SmallCap.  a 
capitalization-weighted  index  of  600 
domestic  stocks  chosen  for  market  size, 
liquidity,  and  industry  group 
representation. 

B.  Composition  of  the  Index 

The  S&P  SmallCap  600  Index  has 
been  designed  to  measure  the 
performance  of  small  capitalization 
stocks.  The  Index  is  a  capailizalion- 
weighted  index  of  U.S.  stocks  with  each 
stock  affecting  the  Index  in  proportion 
to  its  market  capitalization. 

As  of  October  19,  1994,  the  600 
component  stocks  ranged  in 
capitalization  from  $933  million  to  $46 
million,  and  the  market  capitalization  of 
the  Index  totalled  S181  billion.  The 
largest  stock  accounted  for  0.51%  of  the 
total  weighting  of  the  Index,  while  the 
smallest  accounted  for  0.03%.  The 
median  capitalization  of  the 
components  in  the  Index  was  $267 
million.  A  breakdown  of  the  component 
stocks  by  trading  markets  shows  that 
Nasdaq  is  the  primary  market  for  53% 
of  the  weight  of  the  Index  (318  issues).  * 
the  New  York  Stock  Exchange  ( "NYSE  ") 
represents  43%  (257  issues),  and  the 
American  Stock  Exchange  ("Amex") 
represents  4%  (25  issues).  The  Nasdaq 
stocks  in  the  Index  are  authorized  as 
Nasdaq  National  Market  Securites.  the 
top  tier  of  Nasdaq  stocks. 

A  total  of  98  industry  groups  are 
represented  in  the  Index.  The  top  five 
groups  and  their  weights  are;  (1) 
Computer  Software  and  Services — 
9.01%:  (2)  Insurance— 5.13%;  (3) 
Savings  and  Loans— 4.88%;  (4)  Health 
Care  Ser\'ices — 4.31%;  and  (5)  Banks- 
Regional — ».2fi%.  During  the  period 
April  through  September  1994,  the 
average  monthly  trading  volume  for  the 
Index  component  stocks  ranged  from 
93.000  to  25.3  million  shares.  The 


"■  17  Q-'R  20O.3O-3Ul(U)  H994) 

>lSU.SC7MbMt)llM8). 

z  17  CFR  240.1 9b-4  (1994). 

'  Ajnendmeni  Na  1  Provides  the  following 
information  regarding  the  Index:  (1)  Industry  groups 
rBpfeatntcd:  (2)  price  and  volume  information 
repnIiaK  Iha  componcnl  ttocks:  and  (1)  component 
.stock  Ml«ct<on  criMria  S«*  latter  irooi  lUWn 
.Smith.  Director,  Product  Development.  Ri>search 
I  Vpartment.  CBOE.  to  Sieve  Youhn.  Attorney, 


average  monthly  volume  was  1.9 
million  shares.  The  top  100  stocJts 
account  for  33.42%  of  the  Index,  while 
the  bottom  100  stocks  account  for  5.69% 
of  the  Index.  The  prices  for  each  of  the 
components  ranged  from  $1,385  to 
$64.50.  The  average  price  was  $19.37. 
The  shares  outstanding  for  each  of  the 
Index  component  stocks  ranged  from  4.0 
million  to  189.0  million  with  an  average 
of  17.8  million.' 

S&P  relies  on  several  criteria  to  select 
Index  component  stocks.  Among  other 
things,  stocks  must  trade  on  the  NYSE 
or  Amex.  or  be  Nasdaq  National  Market 
securities;  stocks  must  trade  above  $1.00 
at  the  time  of  seledion;  companies  with 
50%  or  more  of  their  shares  outstanding 
held  by  another  corporation  are  not 
included;  companies  with  60%  or  more 
of  their  shares  held  by  insiders  are  not 
included;  stocks  must  have  at  least  a  six 
month  trading  history;  stocks  that  do 
not  trade  on  any  three  days  during  a  12- 
month  period  are  not  included:  and 
share  turnover  (annual  trading  volume 
as  a  percent  of  shares  outstanding)  has 
to  exceed  20%  on  an  annualized  basis. 
Index  component  stocks  are  then  chosen 
from  the  field  of  stocks  that  meets  these 
criteria  so  that  they  balance  the 
economic  sector  weighings,  described 
above.  * 

C.  Calculation  of  the  Index 

The  methodology  used  to  calculate 
the  value  of  the  Index  is  similar  to  that 
used  to  calculate  the  valiie  of  the  S&P 
500  Index.  The  value  of  the  Index  is 
determined  by  adding  the  price  of  each 
.stock  multiplied  by  the  number  of 
shares  outstanding.  This  sum  is  then 
divided  by  an  index  divisor  ("Index 
Divisor")  which  gives  the  Index  a  value 
of  100  on  its  base  date  of  December  31, 
1993.  The  Index  Divisor  is  adjusted  for 
pertinent  changes  as  described  below  in 
the  section  titled  "Maintenance."  The 
Index  had  a  closing  value  of  96.82  on 
September  30. 1994. 

D.  Maintenance 

The  S&P  SmallCap  600  will  he 
maintained  by  S&P.  and  the  CBOE  has 
represented  that  it  will  not  influence 
any  S&P  decisions  concerning 
maintenance  of  the  Index.  ^  To  maintain 


l)ivi>ion  of  MarlLet  ReguUtion  ("Division"), 
C:omniis!iion.  dated  January  5.  1995  ("Amendment 
No.  l"(. 

Amendmant  No.  2  providas  that  t^  CBOE  will 
monitor  the  Index  samiannually.  and  will  notify 
stjff  of  the  Coauniuion  in  the  event  that  certain 
index  component  capitalization  and  volume  levels 
fall  below  designated  threshold.^.  See  letter  from 
loseph  Lavin.  Vica-Pr«*idi>at,  Ratearch  •  Product 
DevelopNiaal,  CBOS.  to  MtchMl  Walintka*.  Branch 
Chief.  Divition.  Commission,  dated  March  14.  1995 
("Amendment  Na  2"). 

<  See  Securities  E.<rhaay  Act  Releaia  No.  35240 
(lanuary  25, 1995).  60  FR  6325. 


■•See  Anjcndment  No.  1.  mpni  note  3. 

••  III.  The  CBOt  has  represented  that  should  the 
charadpr  of  the  Index  change  from  the  basic 
description  contained  herein,  it  shall  so  notify  the 
Commission  staff,  and  such  chanRe  could  require  a 
filing  pursuant  to  Section  l<HbHl)  of  the  Exchange 
Act  and  Rule  19b-4  Ibereunder.  Telephone 
conversation  brtwi>en  tileen  Smith.  Director, 
Product  Developmaat.  Research  Deji«nino«.  CBOt. 
and  Fraacai*  Matitr.  Attorney,  lltvision. 
Commission,  on  March  1.  1995. 

'  See  March  1.  1995  lalaphoae  conversation, 
supra  note  6. 


continuity  of  the  Index,  the  Index 
Divisor  will  be  adjust  to  reflect  certain 
events  relating  to  the  component  stocks. 
These  events  include,  but  are  not 
limited  to,  adjustments  for  company 
additions  and  deletions,  share  changes, 
stock  splits,  stock  dividends,  and  stock 
price  adjustments  due  to  company 
restructurings  or  spinoffs.  Some 
corporate  actions,  such  as  stock  splits 
and  stock  dividends,  require  simple 
■•  changes  in  the  common  shares 
outstanding  and  the  stock  prices  of  the 
companies  in  the  Index.  Other  corporate 
actions,  such  as  share  issuances,  change 
the  market  value  of  the  Index  and 
require  an  Index  Divisor  adjustment  as 
well. 

Although  the  CBOE  is  not  involved  in 
the  maintenance  of  the  Index,  it  has 
represented  that  it  will  monitor  the 
Index  on  a  semi-annual  basis  and  will 
notify  staff  of  the  Commission  when:  (1) 
10%  of  the  capitalization  of  the  Index 
comprises  securities  with  a  market 
capitalization  of  less  than  $100  million; 
or  (2)  when  10%  of  the  capitalization  of 
the  Index  is  made  up  of  components 
with  an  average  daily  trading  volume  of 
less  than  10.000  shares  over  the 
previous  six  months.  * 

E.  Index  Option  Trading 

In  addition  to  regular  Index  options, 
the  Exchange  may  provide  for  the  listing 
of  long-term  (up  to  three  years 
expiration)  index  options  series 
("LEAPS")  and  reduced-value  LEAPS 
on  the  Index.  For  reduced-value  LEAPS, 
the  underlying  value  would  be 
computed  at  one-tenth  of  the  Index 
level.  The  current  and  closing  index 
value  of  any  such  reduced-value  LEAP 
will,  after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 

The  Exchange  seeks  to  have  the 
discretion  to  list  series  in  2Vz  point 
intervals  when  the  Index  level  is  below 
200.  The  minimum  tick  size  for  series 
trading  below  $3  will  be  Vieth  and  for 
series  trading  above  $3  the  minimum 
tick  will  be  Vwlh.  The  trading  hours  for 
options  on  the  Index  will  be  from  8:30 
a.m.  to  3:15  p.m.  Chicago  time. 

F.  Settlement  of  Index  Options 

The  proposed  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  Trading  in  the  expiring  contract 
month  will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  immediately 
preceding  Thursday.  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculations  by  S&P 
based  on  the  opening  prices  of  the 
component  securities  on  the  business 


day  prior  to  expiration,  which  will 
normally  be  a  Friday  ("A.M. 
Settlement").*  If  a  stock  fails  to  open  for 
trading,  the  last  available  price  on  the 
stock  will  be  used  in  the  calculation  of 
the  Index,  as  is  done  for  currently  listed 
indexes. 

G.  Surveillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently  used 
for  each  of  the  Exchange's  other  index 
options  to  monitor  trading  in  Index 
options  and  Index  LEAPS  on  the  S&P 
SmallCap  600.  These  procedures 
include  complete  access  to  trading 
activity  in  the  underlying  securities.  In 
addition,  the  Intermarket  Surveillance 
Group  Agreement  ("ISG  Agreement"), 
dated  July  14, 1983,  as  amended  January 
29,  1990.  will  be  applicable  to  the 
trading  of  options  on  the  Index.  i° 

H.  Position  Limits 

The  Exchange  proposes  to  establish 
position  limits  for  options  on  the  S&P 
SmallCap  600  at  100,000  contracts  on 
either  side  of  the  market,  and  no  more 
than  60.000  of  such  contracts  may  be  in 
the  series  in  the  nearest  expiration 
month.  Exercise  limits  will  be  set  at  the 
same  level  as  position  limits."  The 
Exchange  represents  that  these  limits 
are  roughly  equivalent,  in  dollar  terms, 
to  the  limits  applicable  to  comparable 
small-capitalization  indexes,  including 
the  Wilshire  Small  Cap  Index  and  the 
Russell  2000  Index. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


"  See  Amendment  No.  2,  supra  note  3. 


"When  the  last  trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  CBOE  is  closed 
on  the  Friday  before  expiration),  the  last  trading  day 
for  expiring  options  will  be  Wednesday  and  the 
exercise  settlement  value  of  Index  options  at 
expiration  will  be  determined  at  the  opening  of 
regular  Thursday  trading. 

'"The  CBOE  is  a  member  of  the  ISG.  which  was 
formed  on  July  14. 1983  to,  among  other  things, 
coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement.  |uly  14. 1983.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29, 1990.  See  Second 
Amendment  to  the  Intermarket  Surveillance  Group 
Agreement,  January  29.  1990.  The  members  of  the 
ISG  are:  the  Amex;  the  Boston  Stock  Exchange.  Inc.: 
the  CBOE:  the  Chicago  Stock  Exchange,  Inc.:  the 
National  Association  of  Securities  Dealers.  Inc.:  the 
NYSE:  the  Pacific  Stock  Exchange,  Inc.:  and  the 
Philadelphia  Stock  Exchange.  Inc.  Because  of  the 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  (eg. ..the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  afPiliate  members  in  1990. 

"  See  CBOE  Rule  24.5. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act. 12  The  Commission  finds  that  the 
trading  of  options  on  the  Index  will 
permit  investors  to  participate  in  the 
price  movements  of  the  600  securities 
on  which  the  Index  is  based.  The 
Commission  also  believes  that  the 
trading  of  options  on  the  Index  will 
allow  investors  holding  positions  in 
some  or  all  of  the  securities  underlying 
the  Index  to  hedge  the  risks  associated 
with  their  portfolios.  Accordingly,  the 
Commission  believes  S&P  SmallCap  600 
options  will  provide  investors  with  an 
important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  overall  movement  of 
stocks  in  the  small-capitalization  range 
of  U.S.  equity  securities.  By  broadening 
the  hedging  and  investment 
opportunities  of  investors,  the 
Commission  believes  that  the  trading  of 
S&P  SmallCap  600  options  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  contribute  to  the 
maintenance  of  fair  and  orderly 
markets.  13 

The  trading  of  S&P  SmallCap  600 
options,  however,  raises  several  issues, 
including  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  For  ♦he  reasons 
discussed  below,  the  Commission 
believes  that  the  CBOE  has  adequately 
addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Index  as  broad-based,  and 
therefore  to  permit  Exchange  rules 
applicable  to  the  trading  of  broad-based 
index  options  to  apply  to  the  Index 
options.  Specifically,  the  Commission 
believes  the  Index  is  broad-based 


»*15  U.S.C.  78f(b)(5)  (1988). 

"Pursuant  to  Section  6(b)(S)of  the  Act,  the 
Commission  must  predicate  approval  of  anv  new 
option  or  warrant  proposal  upon  a  Hnding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  anv 
benefits  that  might  he  derived  by  market 
participants  likely  would  be  outweighed  bv  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  or  warrants  on  the  S*P  SmallCap 
600  Index  will  provide  investors  with  a  hedging 
vehicle  that  should  reflect  the  overall  movement  of 
the  small-capitalization  stock  universe.  The 
Commission  also  believes  that  these  options  and 
warrants  will  provide  investors  with  a  means  bv 
which  to  make  investment  decisions  in  the  small- 
capitalization  equity  market,  allowing  them  to 
establish  positions  or  increase  existing  positions  m 
small-capitalized  stocks  in  a  cost  effective  mannir. 


UMI 
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because  it  reflects  a  substantial  segment 
of  the  U.S.  equities  market,  in  general, 
and  small-capitalization  securities  in 
particular.  First,  the  Index  consists  of 
600  relatively  actively  traded,**  small- 
capitalization  domestic  securities. 
Second,  the  total  capitalization  of  the 
Index,  as  of  October  19,  1994,  was  $181 
billion,  with  the  market  capitalizations 
of  the  individual  stocks  in  the  Index 
ranging  from  a  high  of  $933  million  to 
a  low  of  $46  million,  with  a  median 
value  of  $267  million.  Third,  the  Index 
includes  stocks  of  companies  from  a 
broad  range  of  industries,  and  no 
industry  segment  comprises  more  than 
9.01%  of  the  Index's  total  value.*' 
Fourth,  as  of  October  19,  1994,  no  single 
stock  comprises  more  than  0.51%  of  the 
Index's  total  value,  and  the  percentage 
weighting  of  the  100  largest  issues  in  the 
Index  accounted  for  only  33.42%  of  the 
Index.  Fifth,  the  Index  selection  and 
maintenance  criteria  will  serve  to 
ensure  that  the  Index  maintains  its 
broad  representative  sample  of  stocks  in 
the  small-capitalization  range  of  U.S. 
equity  securities.  Accordingly,  the 
Commission  believes  it  is  appropriate  to 
classify  the  Index  as  broad-based. 

The  Commission  believes  that  the 
general  broad  diversification, 
capitalizations,  and  relatively  liquid 
markets  of  the  Index's  component  stocks 
signiflcantly  minimize  the  potential  for 
manipulation  of  the  Index.  First,  as 
discussed  above,  the  Index  represents  a 
broad  cross-section  of  domestic  small 
capitalization  stocks,  with  no  single 
industry  group  or  stock  dominating  the 
Index.  Second,  the  majority  of  the  stocks 
that  comprise  the  Index  are  relatively 
actively  traded.**  Third,  the 
Commission  believes  that  the  Index 
selection  and  maintenance  criteria  will 
serve  to  ensure  that  the  Index  will  not 
be  dominated  by  low-priced  stocks  with 


'*A  significant  majority  of  the  stocks  are 
relatively  actively  traded,  as  indicated  by  an  Index 
component  median  average  daily  trading  volume  of 
53.179  shares.  Telephone  conversation  between 
Eileen  Smith,  Director.  Product  Development, 
Research  Department,  CBOE.  and  Francois  Mazur. 
-Mtornev.  Division,  Commission,  on  February  23, 
1995. 

The  Commission  notes  that  an  index  purportedly 
reprssenting  high  capitalization  stocks  might  not  t>e 
deemed  to  have  actively  traded  stocka  if  tiie 
components  slocks'  median  average  daily  volume 
was  only  53.179  shares.  With  regard  to  a  small 
capitalization  index,  where  almoat  by  their  nature 
the  most  active  stocks  will  likely  not  be  included. 
a  median  average  daily  trading  volume  le«s  than 
that  for  existing  broad  based  indexes  could  be 
acceptable,  depending  upon  the  index's  other 
features.  For  the  S&P  SmailCap  600.  the  median 
average  daily  trading  volume  is  acceptable  given  the 
large  number  of  component  stocks  and  the 
inclusion  of  criteria  designed  to  exclude  inactively 
traded  stocks  from  being  selected. 

>'S«e  Section  U.B,  $upn. 

<"Sm  stipra  note  14. 


small  capitalizations,  floats,  and  trading 
volumes.*'  Fourth,  the  CBOE  has 
represented  that  it  will  monitor  the 
Index  semi-annually  and  will  notify  the 
staff  of  the  Commission  when:  (1)  ten 
percent  of  the  capitalization  of  the  Index 
is  comprised  of  securities  with  a  market 
capitalization  of  less  than  $100  million; 
or  (2)  ten  percent  of  the  capitalization  of 
the  Index  is  made  up  of  components 
with  an  average  daily  trading  volume  of 
less  than  10.000  shares  over  the 
previous  six  months.*'  Fifth,  the 
Exchange  has  proposed  reasonable 
position  and  exercise  limits  for  the 
Index  options  that  will  serve  to 
minimize  potential  manipulation  and 
other  market  impact  concerns.  Although 
a  position  and  exercise  limit  of  100,000 
contracts  is  high  by  traditional 
standards,  in  dollar  value  it  represents 
$968,200,000  (based  on  the  September 
30.  1994  Index  closing  value  of  96.82), 
an  amount  equivalent  to  that  allowed 
for  other  small-capitalization  index 
options  currently  trading." 
Accordingly,  the  Commission  believes  it 
is  unlikely  that  attempted 
manipulations  of  the  price.s  of  the  Index 
components  would  affect  significantly 
the  Index's  value. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Index 
options,  can  commence  on  a  national 
securities  exchange.  The  Commission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 


"Currently.  65%  of  the  Index  is  accounted  for  by 
stocks  meetings  the  CBOE's  options  listing 
standards.  Telephone  conversation  between  Eileen 
Smith.  Director,  {>roduct  Development.  Research 
Department.  CHi  )E.  and  Francois  Mazur.  Attorney. 
Division.  Coiiumttion,  on  February  28,  1995.  These 
standards,  which  are  uniform  among  the  options 
exchanges,  provide  that  a  security  underlying  an 
option  must,  among  other  things,  meet  the 
following  requirements:  (1)  the  public  float  must  be 
at  least  7.000,(XH);  (21  there  must  be  a  minimum  of 
2.(X)0  stockholders:  (3)  trading  volume  must  have 
been  at  least  2.4  million  over  the  preceding  twelve 
months;  and  (4)  the  market  price  must  have  been 
at  least  S7.50  for  a  maiority  of  the  business  davs 
during  the  preceding  three  calendar  months.  See 
CBOE  Rule  5.3.  Interpretation  .01. 

As  a  general  matter.  Cor  broad-based  index 
options,  the  Commission  prefers  that  at  leMt  50% 
of  an  Index's  components  continue  to  be  options- 
eligible.  Given  the  broad  diversity  of  the  SmallCap 
600  Index  and  the  selection  and  maintenance 
criteria,  together  with  the  fact  that  65%  of  the 
Index's  components  are  options  eligible,  the 
Commiaaion  believes  that  the  Index  will  not  be 
readily  susceptible  to  manipulation.  See  supra 
.Section  U.B. 

"See  Amendment  No.  2.  Supra  note  3. 

'•The  Commission  would  not  be  inclined  to 
approve  such  a  high  position  limit  if  the  position 
limit  dollar  equivalent  amount  were  substantially 
higher  than  as  currently  proposed. 


environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risk  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  will  be  subject  to  the 
same  regulatory  regime  as  the  other 
standardized  options  traded  on  the 
CBOE,  the  Commission  believes  that 
adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in  . 
Index  options. 

C.  Sun'eillance 

The  Commission  generally  believes 
that  a  surveillance  sharing  agreement 
between  an  exchange  proposing  to  list  a 
stock  index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.^"  In  this  regard,  the 
NYSE,  Amex,  and  the  NASD  are  all 
members  of  ISG.**  In  addition,  the 
CBOE  will  apply  the  same  surveillance 
procedures  as  those  used  for  existing 
broad  based  index  options  trading  on 
the  CBOE. 

D.  Market  Impact 

The  Commission  believe.s  that  the 
listing  and  trading  of  S&P  SmallCap  600 
Index  Options  on  the  CBOE  will  not 
adversely  affect  the  underlying 
securities  markets.22  First,  as  described 
above,  the  Index  is  broad-based  and 
comprised  of  600  stocks  with  no  one 
stock  or  industry  group  dominating  the 
Index.  Second,  as  nottni  above,  the 
stocks  contained  in  the  Index  have 
relatively  large  capitalizations  and  are 
relatively  actively  traded.  Third, 
existing  CBOE  stock  index  options  rules 
and  surveillance  procedures  will  apply 
to  S&P  SmallCap  600  options.  Fourth, 


'"See  Securities  Exchange  Act  Release  No.  31243 
(October  5.  1992),  57  FR  4SS49 

"See  supra  note  10. 

"  The  CBOE  has  stated  that  it  has  the  necessary 
systems  capacity  to  support  new  series  that  would 
result  from  the  introduction  of  the  S&P  SnrullCap 
600  optioiu.  in  addition,  the  Options  Price 
Reporting  Authority  ("OPRA  ")  has  represented  that 
additional  traffic  generated  by  options  and  LEAPs 
on  the  S&P  SmallCap  600  Index  is  within  OPRA's 
capacity.  See  letter  from  loseph  P.  Corri^an, 
Executive  Director,  OPRA.  to  Eileen  Smith. 
Director.  Product  Development,  Research 
Department.  CBOE.  dated  October  26.  1994. 


the  position  hmits  of  100,000  contrscts 
on  eitlier  side  of  the  market,  whh  no 
more  than  60,000  of  such  contracts  in  a 
series  in  the  nearest  month  expiration 
month,  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fifth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  bidex  options 
will  be  issued  and  guaranteed  by  the 
Options  Clearing  Corportation  just  like 
any  other  standardized  option  traded  in 
the  United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  S&P  SmallCap  600 
options  (including  full-value  and 
reduced-value  Index  LEAPS)  based  on 
the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  expiring  index  options  for 
exercise  settlement  purposes  based  on 
opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  the  securities  underlying  options  on 
the  Index.^3 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  provides  that  the 
CBOE  will  monitor,  semi-annually,  the 
Index  and  will  notify  staff  of  the 
Commission  in  the  event  that  certain 
index  component  capitalization  and 
volume  levels  fall  below  designated 
thresholds.  The  Commission  believes 
that  this  monitoring  provision  is  not  a 
material  change  that  raises  regulatory 
concerns  not  already  addressed  by  the 
proposal.  Atxordingly,  the  Commission 
believes  it  is  consistent  with  Sections 
6(b)(5)  and  19(b)(2)  of  the  Act  to 
approve  Amendment  No.  2  to  the 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons,  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  the  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C  S  552,  will  be 
available  for  inspection  and  cop3ringfn 
the  Commission's  Public  Refarence 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpel 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
43  and  should  be  submitted  by  April  20, 
1995. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular.  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No  SR- 
CBOE-94-43),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  NIcFarland, 

Depu  ty  Secretary. 
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[Release  No.  34-35533;  File  No.  SR-MASO- 
95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Interpretation 
of  the  Board  of  Governors — 
Forwarding  of  Proxy  and  Other 
Material  Under  Article  \U,  Section  1  of 
the  NASD  Rules  of  Fair  Practice 

March  24,1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  22, 1995,' 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  profKjsed  rule  change  as  described 
in  Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  the  NASD. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
Interpretation  of  the  board  of 
Governors — Forwarding  of  Proxy  and 
Other  Material  under  Article  111,  Section 


1  to  lJ»e  NASD  Roles  of  Fair  Practice.* 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

NASD  Raks  of  Fair  Practice 

Coadtact  of  Memberg 


2' SecMritiee  ExdMDga  Act  fUlMs*  Na  3e»M 
(July  Za,  1992),  57  FR  33376. 


"  15  U.S.C  78a(W(2)  fl9e«). 

»17  CFR  200J0-3<a)(12)  (1994). 

'  The  NASD  initially  subn)4«ed  the  ptopoeed  rv)« 
change  on  February  S,  1995.  AmendnwiM  No.  1, 
submitted  on  Mardi  22,  T995.  replaces  the 
propoMd  raie  diansi  1b  ils  eMiraty. 


Article  m,  Soctiwi  1 

Interpretation  of  the  Board  of  Governors 

Forv^-arding  of  Proxy  and  Other  Materials 
Introduction 

A  member  has  an  inherent  duty  in  carrying 
out  high  standards  of  commercial  honor  and 
just  and  equitable  principles  of  trade  to 
foi^ard  (i)  all  proxy  material  which  is 
properly  furnished  to  it  by  the  issuer  of  the 
securities  or  a  stocldiolder  of  such  issuer,  to 
each  beneficial  owner  of  shares  of  that  issue 
[or  the  beneficial  owner's  designated 
investment  adviser]  which  are  held  by  the 
member  for  the  beneficial  owner  thereof  and 
(ii)  all  annual  reports,  information  statements 
and  othi3r  material  sent  to  stockholders, 
which  are  properly  furnished  to  it  by  the 
issuer  of  the  securities  to  each  beneficial 
owner  of  shares  of  that  issue  [or  the 
beneficial  owner's  designated  investment 
adviser]  which  are  held  by  the  member  for 
the  beneficial  owner  thereof  For  the 
assistance  and  guidance  of  members  in 
meeting  their  responsibilities,  the  Board  of 
Governors  has  promulgated  this 
interpretation.  The  provisions  hereof  shall  be 
followed  by  all  members  and  failure  to  do  so 
shall  constitute  conduct  inconsistent  with 
high  standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  in  violation 
of  Article  HI,  Section  1  of  the  Rules  of  Fair 
Practice  of  the  Association. 

Interpretation 

Section  1.  NJo  member  shall  give  a  proxy 
to  vote  stock  which  is  registered  in  its  name, 
except  as  required  or  permitted  under  the 
provisions  of  Section  2  or  3  hereof,  unless 
such  member  is  the  beneficial  owner  of  such 
stock. 

Section  2.  Whenever  an  issuer  or 
stockholder  of  such  issuer  soliciting  proxies 
shall  timely  furnish  to  a  member 

la)\\]  sufficient  copies  of  all  soliciting 
material  which  such  person  is  sending  to 
registered  holders,  and 

(bl{2]  satisfactory  assurance  that  he  will 
reimburse  such  member  for  all  out-of-pocket 
expenses,  including  reasonable  clerical 
expenses  incurred  by  such  member  in 
connection  with  such  solicitation,  such 
member  shall  transmit  promptly  to  each 
beneficial  owner  of  stock  of  such  issuer  [or 
the  beneficial  owner's  designated  investmertt 
adviser)  which  is  in  its  possession  or  control 
and  registered  in  a  name  other  than  the  name 
of  the  beneficial  owner  all  such  material 
furnished.  Such  material  shall  include  a 
signed  proxy  indicatiag  the  number  of  shares 
held  kx  such  beoeficial  owner  and  bearing  a 
symbol  identifying  the  proxy  with  proxy 


2  NASD  Marwiel,  Ihtlee  of  Pair  Practice,  An.  IH, 
Seel  (CaiJl2iSii>S. 


UMI 


16522 


Federal  Register  /  Vol.  60.  No.  61   /  Thursday.  March  30.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  61  /  Thursday.  March  30.  1995  /  Notices 


16523 


records  maintained  by  the  member,  and  a 
letter  informing  the  beneficial  owner  [or  the 
beneficial  owner's  designated  investment 
adviser)  of  the  time  limit  and  necessity  for 
completing  the  proxy  form  and  forwarding  it 
to  the  person  soliciting  proxies  prior  to  the 
expiration  of  the  time  limit  in  order  for  the 
shares  to  be  represented  at  the  meeting.  A 
member  shall  furnish  a  copy  of  the  symbols 
to  the  person  soliciting  the  proxies  and  shall 
also  retain  a  copy  thereof  pursuant  to  the 
provisions  of  rule  17a-4  of  the  General  Rules 
and  Regulations  under  the  Securities 
Exchange  Act  of  1934. 17  CF.R.  240.l7a-4. 
Notwithstanding  the  provisions  of  this 
section,  a  member  may  give  a  proxy  to  vote 
any  stock  pursuant  to  the  rules  of  any 
national  securities  exchange  to  which  the 
member  is  also  resptonsible  provided  that  the 
records  of  the  member  clearly  indicate  which 
procedure  it  is  following. 

This  section  shall  not  apply  to  beneficial 
owners  residing  outside  of  the  United  States 
of  America  though  members  may  voluntarily 
comply  with  the  provisions  hereof  in  respect 
to  such  persons  if  they  do  desire. 

Section  3.  A  member  may  give  a  proxy  to 
vote  any  stock  registered  in  its  name  if  such 
member  holds  such  stock  as  executor, 
administrator,  guardian,  trustee,  or  in  a 
similar  representative  or  fiduciary  capacity 
with  authority  to  vote. 

A  member  which  has  in  its  possession  or 
within  its  control  stock  registered  in  the 
name  of  another  member  and  which  desires 
to  transmit  signed  proxies  pursuant  to  the 
provisions  of  Section  2.  shall  obtain  the 
requisite  number  of  signed  proxies  from  such 
holder  of  record. 

Notwithstanding  the  foregoing. 

(a)  any  member  designated  by  a  named 
ERISA  Plan  fiduciary  as  the  investment 
manager  of  stock  held  as  assets  of  the  ERISA 
Plan  may  vote  the  proxies  in  accordance  with 
the  ERISA  Plan  fiduciary  responsibilities  if 
the  ERISA  Plan  expressly  grants  discretion  to 
the  investment  manager  to  manage,  acquire, 
or  dispose  of  any  plan  asset  and  has  not 
expressly  reserved  the  proxy  voting  right  for 
the  named  ERISA  Plan  fiduciary;^  and 

(b)  any  person  registered  as  an  investment 
adviser  under  the  Investment  Advisers  Act  of 
1 940  who  exercises  investment  discretion 
pursuant  to  an  advisory  contract  for  the 
beneficial  owner  and  has  been  designated  in 
i%Titing  by  the  beneficial  owner  to  vote  the 
proxies  for  stock  which  is  in  the  possession 
or  control  of  the  member,  may  vote  such 
proxies. 

Section  4.  A  member  when  so  requested  by 
an  issuer  and  upon  being  furnished  with: 

(a)['l]  sufficient  copies  of  annual  reports, 
information  statements  or  other  material  sent 
to  stockholders,  and 

(bl[2]  satisfactory  assurance  that  it  will  be 
reimbursed  by  such  issuer  for  all  out-of- 
pocket  expenses,  including  reasonable 
clerical  expenses,  shall  transmit  promptly  to 
each  beneficial  owner  ^or  the  beneficial 
owner's  desiffiated  investment  adviser)  of 
stock  of  such  issuer  which  is  in  its 
possession  and  control  and  registered  in  a 


'  For  purpoM*  of  thif  interpretation,  the  term 
"ERISA"  is  an  acronym  for  the  Employee 
Retirement  Income  Security  Act  of  1974. 


name  other  than  the  name  of  the  beneficial 
owner  all  such  material  furnished. 

This  section  shall  not  apply  to  beneficial 
owners  residing  outside  of  the  United  States 
of  America  though  members  may  voluntarily 
comply  with  the  provisions  hereof  in  respect 
to  such  persons  if  they  so  desire. 

Section  5.  For  purposes  of  this 
Interpretation,  the  term  "designated 
investment  adviser"  is  a  person  registered 
under  the  Investment  Advisers  Act  of  J940 
who  exercises  investment  discretion  pursuant 
to  an  advisory  contract  for  the  beneficial 
owner  and  is  designated  in  writing  by  the 
beneficial  owner  to  receive  proxy  and  related 
materials  and  vote  the  proxy,  and  to  receive 
annual  reports  and  other  material  sent  to 
stock  holders.  The  written  designation  must 
be  signed  by  the  beneficial  owner:  be 
addressed  to  the  member;  and  include  the 
name  of  the  designated  investment  adviser. 
Members  who  receive  such  a  written 
designation  from  a  beneficial  owner  must 
ensure  that  the  designated  investment 
adviser  is  registered  with  the  SEC  pursuant 
to  the  Investment  Advisers  Act  of  i 940  and 
that  the  investment  adviser  is  exercising 
investment  discretion  over  the  customer's 
account  pursuant  to  an  advisory  contract  to 
vote  proxies  and/or  to  receive  proxy  soliciting 
material,  annual  reports  and  other  material. 
Members  must  keep  records  substantiating 
this  information.  Beneficial  owners  have  an 
unqualified  right  at  any  time  to  rescind 
designation  of  the  investment  adviser  to 
receive  materials  and  to  vote  proxies.  The 
rescission  must  be  in  writing  and  submitted 
to  the  member. 


2.  Procedures  of  the  Self-Regulatory 
Organization 

(a)  The  proposed  rule  change  was 
approved  by  the  NASD  Board  of 
Governors  at  its  meeting  on  January  16. 
1995,  which  authorized  the  filing  of  the 
rule  change  with  the  SEC.  No  other 
action  by  the  NASD  is  necessary  for  the 
filing  of  the  rule  change.  Article  VII. 
Section  1(a)(4)  of  the  By-Laws  permits 
the  Board  of  Governors  to  make 
interpretations  of  the  Rules  of  Fair 
Practice  without  recourse  to  the 
membership  for  approval. 

(b)  Questions  regarding  this  rule  filing 
may  be  directed  to  John  H.  Pilcher. 
General  Counsel's  Office,  at  (202)  728- 
8287. 

n.  Self-Regulatory  Organization's  Statement 
of  the  Purpose  of.  and  Statutory  Basis  for, 
the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  reviewed  recent 
amendments  to  New  York  Stock 
Exchange  ("NYSE")  rules.*  to  allow  a 
beneficial  owner  of  stock  to  designate  a 
registered  investment  adviser  to  vote 
proxies  and  receive  proxy  and  related 
issuer  material  in  lieu  of  the  beneficial 
owner.  Upon  review,  the  NASD  believes 
that  providing  beneficial  owners  with 
the  right  to  make  this  type  of 
designation  benefits  investors,  and  that 
uniformity  between  NASD  rules  and 
NYSE  rules  on  this  subject  is 
appropriate.  The  NASD  also  believes 
that  certain  investment  managers  of 
ERISA  Plans  in  the  over-the-counter 
market  shold  be  allowed  to  vote 
proxies.*  The  NASD,  therefore,  proposes 
to  amend  the  Board  of  Governors 
Interpretation — Forwarding  of  Proxy 
and  Other  Materials  under  Article  III, 
Section  1  of  the  NASD  Rules  of  Fair 
Practice  ("Interpretation")  to  make  the 
NASD  rules  on  these  subjects 
substantially  similar  to  NYSE  rules. 

Designated  Registered  Investment 
Advisers 

The  rule  change  would  allow  a 
benefical  owner  of  any  issuer's  stock  to 
inform  an  NASD  member  that  is  the 
record  holder  of  that  stock  that  the 
beneficial  owner  has  authorized  a 
designated  registered  investment 
adviser  to  receive  and  vote  proxies  and 
to  receive  related  issuer  material  in  lieu 
of  the  beneficial  owner. 

The  rule  change  would  provide  that, 
for  purposes  of  the  Interpretation,  a 
"designated  investment  adviser"  is  a 
person  registered  under  the  Investment 
Advisers  Act  of  1940  who  exercises 
investment  discretion  pursuant  to  an 
advisory  contract  for  the  beneficial 
owner  and  has  been  designated  in 
writing  by  the  beneficial  owner  to 
receive  and  vote  the  proxy,  and  to 
receive  annual  reports  and  other 
material  sent  to  stock  holders.  The 
beneficial  owner  would  be  required  to 
sign  a  written  designattion  to  the 
member;  such  designation  must  be 
addressed  to  the  member;  and  such 
designation  must  include  the  name  of 
the  designated  investment  adviser.  The 
beneficial  owner  would  have  an 


*  Securities  Exchange  Act  Release  No.  34596 
(Aug.  25,  1994).  59  FR  45050  (Aug.  31,  1994) 
("Release  34-34596"). 

'  NYSE  Rule  450(1)  is  comparable  to  the  proposed 
rule  change.  See  2  NYSE  Guide.  Rules  of  Board. 
Rule  450  (CX31)  1  2450. 


unqualified  right  at  any  time  to  rescind 
designation  of  the  investment  adviser  to 
receive  materials  and  to  vote  proxies. 
The  rescission  would  have  to  be  in 
writing  and  submitted  to  the  member. 

The  rule  change  would  require  that  a 
member  who  receives  a  written 
designation  from  a  beneficial  owner 
ensure  that  the  beneficial  owner's 
designated  investment  adviser  is 
registered  under  the  Investment 
Advisers  Act  of  1940;  is  exercising 
investment  discretion  pursuant  to  an 
advisory  contract  for  the  beneficial 
owner;  and  is  designated  in  writing  by 
the  beneficial  owner  to  receive  and  vote 
proxies  for  stock  which  is  in  the 
possession  of  the  member.  Members 
would  be  required  to  keep  records 
substantiating  this  information.^ 

ERISA  Investment  Managers 

The  rule  change  would  provide  that 
any  member  designated  by  a  named 
ERISA  Plan  fiduciary  as  the  investment 
manager  ^  of  stock  held  as  assets  of  the 
ERISA  Plan  may  vote  the  proxies  in 
accordance  withihe  ERISA  Plan 
fiduciary  responsibilities  of  the  ERISA 
Plan  expressly  grants  discretion  to  the 
investment  manager  to  manage,  acquire, 
or  dispose  of  any  plan  asset,  and  has  not 
expressly  reserved  the  proxy  voting 
right  for  the  named  ERISA  Plan 
fiduciary. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Acts  in  that  the  rule  change  will  benefit 
investors  by:  (i)  Providing  investor  with 
the  ability  to  designate  their  registered 
investment  advisers  to  receive  and  vote 
their  proxies  and  to  receive  other 
material;  (ii)  providing  authority  to 
certain  investment  managers  of  ERISA 
Plans  to  receive  and  vote  proxies  and 
(iii)  providing  desired  uniformity 
between  NASDA  rules  and  NYSE  rules 
on  such  proxy  procedures. 


UMI 


"Release  34-34596,  supra  n.  4,  clarified  that  the 
NYSE  would  provide  certain  additional  guidance 
regarding  the  NYSE  rule  changes  under  an  NYSE 
Information  Memo.  The  NASD's  rule  change  would 
contain  substantially  similar  requirements  as 
described  under  Release  34-34596  and  contained  in 
the  NYSE  Information  Memo  (See  NYSE 
Information  Memo  No.  94—41  (Sept.  7,  1994). 

'ERISA  defines  the  term  "investment  manager" 
to  mean  any  fiduciary  (other  than  a  trustee  or 
named  fiduciary,  as  defined  in  Section  1102(a)(2)  of 
Title  29):  (A)  Who  has  the  power  to  manage, 
acquire,  or  dispose  of  any  asset  of  a  plan:  (B)  who 
is:  (i)  registered  as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940;  (ii)  a  bank,  as 
defined  in  that  Act;  or  (iii)  an  insurance  company 
qualified  to  perform  services  described  in 
subparagraph  (A)  under  the  laws  of  more  than  one 
State;  and  (C)  has  aclinowledged  in  writing  that  he 
is  a  fiduciary  with  respect  to  that  plan.  Soe  29 
U.S.C.  1002  (38). 

"15U.S.C.  780-3. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
95-06  and  should  be  submitted  by  April 
20, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

IFR  Doc.  95-7837  Filed  3-29-95;  8:45  ami 
BILLING  CODE  8010-01-M 


[Rel.  No.  IC-20967;  811-4355J 

Kidder,  Peabody  Tax-Free  Income 
Fund;  Notice  of  Application 

March  24,  1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Kidder.  Peabody  Tax-Free 
Income  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  March  7,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearinf  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  18,  1995  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  D.C.  20549. 
Applicant,  60  Broad  Street,  New  York, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION: 

The  following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations: 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  July  19. 1985,  applicant  filed 
a  notification  of  registration  pursuant  to 
section  8(b)  of  the  Act  and  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933.  The  registration  statement 
became  effective  on  November  22, 1985, 
and  applicant  commenced  the  initial 
public  offering  of  its  National  Tax-Free 
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Series'  (the  "National  Series")  shares 
and  New  York  Tax-Free  Series'  (the 
"New  York  Series")  shares  on  December 
26.  1985.  Applicant's  Massachusetts 
Tax-Free  Series  never  commenced  a 
public  offering  of  its  shares. 

2.  On  June  27, 1990.  applicant's 
trustees  approved  a  plan  to  liquidate 
applicant's  assets  and  distribute  the 
proceeds  in  the  form  of  cash  to 
applicant's  shareholders.  Proxy 
materials  were  filed  with  the  SEC  and 
were  distributed,  on  or  about  August  16. 
1990.  to  applicant's  shareholders  of 
record  as  of  July  23.  1990.  The 
liquidation  was  approved  by  applicant's 
shareholders  at  a  meeting  held  on 
November  2, 1990. 

3.  On  November  9.  1990,  applicant 
liquidated  the  National  Series'  and  New 
York  Series'  assets.  The  portfolio 
securities  were  disposed  of  by 
competitive  bidding  from  16  dealers, 
with  the  transactions  being 
consummated  with  the  highest  bidder. 
No  brokerage  commissions  were  paid 
with  respect  to  these  transactions.  On 
November  13,  1990,  applicant 
distributed  all  of  the  National  Series' 
assets.  $11,002,504.  to  its  shareholders 
who  received  distributions  equal  to 
their  proportionate  shares.  Each 
National  Series'  shareholder  received 
$15.26  per  share.  Also  on  November  13. 
1990.  appHcant  distributed  all  of  the 
New  YoHt  Series'  assets.  $3,650,797.  to 
its  shareholders  who  received 
distributions  equal  to  their 
proportionate  shares.  Each  New  York 
Series'  shareholder  received  $14.B8  |>er 
share. 

4.  All  expenses  incurred  in 
connection  with  the  liquidation, 
consisting  of  legal,  accounting,  printing 
and  other  expenses,  were  home  by 
Kidder.  Peabody  &  Co.  Incorporated, 
applicant's  principal  underwriter. 

5.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  liabilities  or 
shareholders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

6.  Applicant  is  neither  engaged  in.  nor 
does  it  propose  to  engage  in.  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  terminate 
its  existence  as  a  Massachusetts 
business  trust  as  soon  as  practicable. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delrg«ted  authority. 
Marsaral  H.  k^iFariand. 
Depu  tySecntory. 

IFR  Doc  q5-rM3  Fded  3-29-95:  845  am) 
BILLING  OOOf  wi»-ei-M 


[Release  No.  35-262S8] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

Mdrch24,  1995. 

Notice  is  hereby  given  that  (he 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  17. 1995.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  bearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Northeast  Utilities  (7t)-7701) 

Northeast  Utihties  ("Northeast").  174 
Brush  Hill  Avenue.  West  Springfield. 
Massachusetts  01089,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  declaration 
under  Sections  6(a)  and  7  of  the  Act  and 
Rule  54  thtTf  under. 

By  orders  dated  May  23.  1990  (HCAR 
No.  25093)  and  July  29,  1994  (HCAR  No. 
26092,  the  Commission  authorized, 
among  other  things.  Northeast  to  issue 
and  sell,  and/or  purchase  in  the  open 
market  and  sell,  from  time-to-time 
through  December  31.  1995  up  to  10 
million  common  shares  under 
Northeast's  Dividend  Reinvestment  Plan 
( "DRP").  As  of  March  1. 1995.  Northeast 
has  issued  and  sold  4,470,352 
authorized  common  siiares  and 
4,877^47  shares  have  been  purchased 
in  the  open  market  by  an  agent  acting 
on  behalf  of  Northeast  and  distributed  to 
DRP  participants  pursuant  to  the  DRP. 


Northeast  now  proposes  to  issue  and,' 
or  purcha5>e  and  sell  to  DRP 
participants,  through  December  31. 
2005.  the  remaining  652,401  common 
shares  under  the  DRP.  For  the  same 
period  Northeast  also  proposes  to  issue 
and/or  purchase  and  sell  to  DRP 
participants  up  to  an  additional  20 
million  common  shares  under  the  DRP 
In  all  respects,  the  terms  and  conditions 
associated  with  the  issuance, 
acquisition  and  sale  of  the  shares  to  Ik; 
i.ssued  under  the  DRP  will  remain  as 
previously  authorized. 

New  England  Electric  System,  et  al. 
(70-8475) 

New  England  Electric  System 
("NEES").  a  registered  holding 
company,  and  New  England  Electric 
Resources.  Inc.  ("NEERJ").  its  wholly 
owned,  nonutility  subsidiary  company, 
both  of  25  Research  Drive,  VVestboroiiKh, 
Massachusetts  01582.  have  filed  an 
application-declaration  under  sections 
6(a).  7,  9(a).  10  and  12(b)  of  the  Act  and 
rule  45  thereunder.  The  Commission 
issued  a  notice  of  the  transaction  on 
November  18,  1994  (HCAR  No.  26ir).3) 
Subsequently,  applicants-declarants 
amended  the  filing  to  request  additional 
authorization,  thus  necessitating  this 
supplemental  notice. 

NEES  proposes  to  provide  financing 
to  NEERI  by  making  capital 
contributions  up  to  an  additional  $12  7 
million  and/or  by  lending  to  NEERI 
from  time  to  time  additional  amounts 
not  to  exceed  $12.7  million  at  any  one 
tifne,  such  loans  to  be  in  the  form  of 
non-interest  bearing  subordinated  notes 

NEERI  proposes  to  enter  into  a  joint 
arrangement  with  Separation 
Technologies,  Inc.  ("STI").  the 
developer  of  a  process  for  .separating 
unbumed  carbon  from  coal  ash.  As  part 
of  its  joint  arrangement  with  STI.  NEERI 
proposes  to  enter  into  a  project  with  STI 
and  STI  Projects,  a  Florida  General 
Partnership  between  STI  and  O.xbou 
Carbon  International,  Inc.  ("STIP '). 
involving  the  processing  of  coal  ash  at 
an  electric  generation  facility  ii  Mie 
New  England/New  York  region  ('  IS-'E/ 
NY  Project")  owned  by  a  nonalliiiated 
electric  company  ( "Owner ').  NEERI 
plans  to  invest  up  to  5700.1)00  in  tlif 
NE/NY  Project  in  return  for  15%  of 
certain  project  revenues. 

In  addition,  NEERI  will  provide 
consulting  services  to  STI  and/or  STU' 
in  connection  with  the  NE/NY  Projef:t 
for  a  fee.  Such  ser\'ices  may  include 
marketing,  sales,  higher  value  product 
research  and  development  and 
engineering  consultation  on  balance  of 
plant  equipment  matters.  STIP  will  be 
responsible  for  processing  the  ash  at  the 
Owner's  facility. 


NEERI  proposes  to  enter  into  similar 
joint  arrangements  with  STI  and  STIP  at 
other  locations  where  STI  equipment 
will  be  installed.  NEERI's  investment  in 
these  other  utility  locations  is 
anticipated  to  range  between  $500,000 
and  $2.0  million  per  in<;tallation,  with  a 
cumulative  investment  not  to  exceed 
$10  million.  NEERI's  investments  in 
such  future  projects  may  take  the  form 
of,  without  limitation,  joint  ventures, 
general  partnerships,  limited 
partnerships,  teaming  agreements, 
royalties  or  other  revenue  sharing, 
special  purpose  entities,  loans,  and 
equity  participation.  NEERI"s  project 
investments  may  involve  the  acquisition 
of  voting  securities  or  interests  not 
exceeding  9.9% 

NEERI  proposes  to  perform  research 
with  STI  to  further  refine  the  carbon- 
rich  and  low  carbon  processed  waste 
stream  and  to  find  other  applications  for 
the  STI  separation  process  in  recycling. 
NEERI  states  that  it  will  not  expend 
more  than  $1  million  on  such  research 
activities.  NEERI  also  proposes  to  offer 
marketing  and  engineering  advice  and 
consulting  services  to  STI  and  STIP. 

Furthermore,  NEERI  proposes  to 
acquire  up  to  $1  million  of  STI's  6% 
cumulative  convertible  preferred  stock 
at  a  price  of  $6.50  per  share  ("Shares"). 
All  or  any  portion  of  the  Shares  shall  be 
convertible  at  any  time,  or  from  time  to 
time,  at  NEERI's  option,  into  the  same 
number  of  shares  of  STI  common  stock. 
The  Shares  will  automatically  convert  to 
shares  of  common  stock  (upon  the 
closing  of  an  initial  public  offering  of 
STI  common  stock)  in  which  STI's 
aggregate  gross  proceeds  from  such 
offering  exceed  $5  million  and  in  which 
the  share  offering  price  is  $6.50  or  more. 
Dividends  ion  the  Shares  will  accrue 
cumulatively  at  a  rate  of  6%  per  annum 
of  the  price  per  Share  from  the  date  of 
payment  for  the  Share  to  the  date  of  its 
conversion,  if  any,  to  common.  The  6% 
cumulative  dividend  would  be  paid  in 
STI  common  shares  upon  conversion  of 
Shares  to  common. 

NEERI  will  have  the  right  to  exercise 
one  vote  per  Share  on  all  matters 
submitted  to  a  vote  of  STI  common 
stock  generally.  NEERI  will  also  have 
the  option  to  appoint  one  member  of  the 
STI  Board  of  Directors.  NEERI  will  have 
protection  against  dilution  of  the  Shares 
for  a  period  of  five  years  after  their 
purchase.  NEERI  states  that  its 
investment  in  the  Shares  will  result  in 
NEERI's  ownership  of  not  more  than  5% 
of  the  voting  securities  of  STI. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  95-7838  Filed  3-29-95;  8:45  am] 
BILUNO  CODE  8010-01-M 

[Investment  Company  Act  Release  No. 
20966:811-56211] 

TCW  High  Yield  Fund,  Inc.;  Notice  of 
Application 

March  24, 1995.  ^ 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"'). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  TCW  High  Yield  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  February  24,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC"s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  18,  1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer "s  interest,  the  reason  for  the 
request,  and  issues  contested.  Persons 
may  request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary',  SEC,  450  Fifth 
Street  NW.,  Washington,  D.C.  20549. 
Applicant,  865  South  Figueroa  Street, 
Suite  1800,  Los  Angeles,  California 
90017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 


company,  organized  as  a  corporation 
under  the  laws  of  Maryland.  On  July  22. 
1988,  Applicant  registered  under  the 
Act  and  filed  a  registration  statement 
under  the  Securities  Act  of  1933  (the 
""1993  Act"").  AppUcant's  registration 
statement  was  not  declared  effective, 
and  Applicant  has  made  no  public 
offering  of  its  shares. 

2.  Under  letter  dated  February  15, 
1995,  Applicant  requested  that  its 
registration  statement  under  the  1933 
Act  be  withdrawn  pursuant  to  Rule  477 
thereunder. 

3.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  After  the 
Commission  issues  an  order  declaring 
that  Applicant  has  ceased  to  be  an 
investment  company,  Applicant  intends 
to  file  Articles  of  Dissolution  with  the 
Maryland  Department  of  Assessments 
and  Taxation  in  Baltimore,  Maryland. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-7840  Filed  3-29-95:  8:45  ami 

BILLING  CODE  801(M)1-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2184] 

Notice  of  Intent  To  Prepare  a 
Programmatic  Environmental  Impact 
Statement  Concerning  the  Department 
of  State's  Permitting  Process  for 
International  Bridges  Along  the  Texas/ 
Mexico  Border 

LEAD  AGENCY:  Department  of  State. 
Washington.  D.C. 

COOPERATING  AGENCIES: 
Environmental  Protection  Agency  (EPA) 
U.S.  Fish  and  Wildlife  Service  (F&WS) 
U.S.  Coast  Guard 
International  Boundary  and  Water 

Commission  (IBWC),  U.S.  Section 
General  Services  Administration  (GSA) 

SUMMARY:  Under  Executive  Order  11423 
(August  16,  1968)  and  the  International 
Bridge  Act  of  1972,  33  U.S.C.  535  et 
seq..  the  U.S.  Department  of  State  ("the 
Department"")  has  the  authority,  inter 
alia,  to  issue  permits  for  the 
construction  of  bridges  along  the  Texas/ 
Mexico  border.  (Once  such  a  permit  is 
granted,  other  agencies,  including  the 
U.S.  Section  of  the  IBWC  and  the  U.S. 


UMI 
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Coast  Guard,  require  additional  permits 
related  to  their  respective  regulatory 
functions;  the  U.S.  Army  Corps  of 
Engineers  may  also  require  separate 
permits.)  To  date,  with  respect  to  each 
permit  application,  the  Department  has 
issued  a  Finding  of  No  Significant 
Impact,  based  on  an  Environmental 
Assessment  (EA).  consistent  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended.  42  U.S.C.  4321  et  seq. 
(NEPA). 

With  several  bridges  permitted  to  date 
and  given  the  expectation  of  continuing 
permit  applications,  the  Department 
intends  to  prepare  voluntarily  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  to  assess  the 
cumulative  environmental  impacts  in 
the  United  States  of  existing  bridges 
along  the  Texas/Mexico  border.  The 
PEIS  will  also  describe  the  general  types 
of  projects  expected  in  the  foreseeable 
future  and  v\  ill  address  the  types  of 
impacts  that  are  expected  to  result  from 
the  continuation  of  present  permitting 
procedures.  The  Department  will  use 
the  results  of  the  PEIS  to  inform  both 
the  manner  and  substance  of  its 
permitting  process. 

In  undertaking  this  PEIS.  the 
Department  has  elected  to  follow  the 
procedures  pertaining  to  the  preparation 
of  programmatic  environmental  impact 
statements  contained  in  the  NEPA 
regulations  promulgated  bv  the  Council 
on  Environmental  Quality.'  40  CFR  1500 
t^t  seq..  as  well  as  by  the  Department.  22 
CFR  161  et  seq.  The  Department.  EPA. 
FJ<tWS,  IBWC.  Coast  Guard.  GSA  and 
other  Federal,  state  and  local  agencies 
will  be  able  to  develop  supplemental 
EISs  or  incorporate  the  PEIS  into  future 
NEPA  documentation  (EAs  or  EISs).  as 
allowed  by  NEPA,  for  activities  or 
locations  not  specifically  addressed  in 
the  PEIS. 

ALTERNATIVES  PROPOSED:  Alternatives  to 
be  considered  include  the  No  Action 
alternative.  Other  alternatives  identified 
during  the  scoping  process  will  be 
discussed  in  the  Draft  PEIS. 
PUBLIC  SCOPING:  Comments  received  as 
n  result  of  this  notice  will  be  used  to 
assist  the  Department  primarily  in 
identifying  the  alternatives  to  be 
included  in  the  PEIS  and  in  assessing 
the  impacts,  in  the  United  States,  of 
these  alternatives  on  the  quality  of  the 
human  environment.  Scoping  meetings 
will  be  held  the  week  of  May  8  in 
Harlingen.  Laredo  and  El  Paso,  Texas  to 
identify  alternatives  and  significant 
issues  related  to  the  PEIS.  The  exact 
dates,  times  and  locales  for  these 
meetings  will  be  published  in  local 
new.spapers.  Individuals  or 


organizations  may  participate  in  the 
scoping  process  by  providing  written 
comments  or  by  aitending  the  scoping 
meetings.  Written  comments  may  be 
forwarded  to  either: 

U.S.  Department  of  State.  OES/ETC, 
Attn:  Ms.  Charlotte  Roe,  2201  C  Street 
NW..  Washington.  D.C.  20520.  Tel: 
(202)  647-3367,  FAX:  (202)  736-7351 

USAED.  Fort  Worth,  CESWF-PL-RE. 
Attn:  Mr.  Eric  Verwers.  P.O.  Box 
17300,  Fort  Worth.  Texas  76102- 
0300,  Tel:  (817)  334-2370,  FAX:  (817) 
885-7539. 

t^omments  and  suggestions  should  be 
received  no  later  than  60  days  following 
this  notice  in  order  to  be  considered  in 
the  Draft  PEIS. 
Charlotte  Roe. 

Multilateral  Affairs  Officer.  Department  of 
State.  OES/ETC. 
|FR  Dot.  95-7816  Filed  3-29-95;  8:45  am) 

BILLING  CODC  471(M»-M 


(Put>tic  NoUce  2183] 

United  States  International 
Telecommunications  Advisory 
Committee  Radlocommunicattons 
Sector  Study  Group  8 — Mobile 
Services;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC). 
Radiocommunications  Sector  Study 
Group  8 — Mobile  Services  will  meet  on 
19  April  1995  at  10  a.m.  to  1  p.m.,  in 
room  1408  at  the  Department  of  State. 
2201  C  Street.  Washington,  DC  20520. 

Study  Group  8  studies  and  develops 
recommendations  concerning  technical 
and  operating  characteristics  of  mobile, 
radiodeteriiiination,  amateur  and  related 
satellite  services. 

This  April  meeting  will  review  the 
results  of  the  ad  hoc  groups  and  task 
groups  of  the  study  group  and  begin 
preparations  for  the  June  12-16,  1995 
international  meeting  of  Study  Group  8. 

Members  of  the  General  Public  may 
attend  the  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman,  John  T.  Gilsenan. 

Note:  In  order  to  gain  dccess  to  State 
D('|)artmcnt  for  this  niwting.  please  call  202- 
647-0201  and  leave  your  name;  also,  please 
provide  your  social  security  number,  and 
d.itr  1)1  birth.  Please  usi;  'C"  Street  Entrance. 

Ddted:  March  21, 1995 
Warren  G.  Richards, 
auiirnwn.  I 'S.  ITAC  for  ITU- 
FIdrliocommiinicalions  Sector. 
|FK  D(k;  95-7825  FiUtd  3-29-95;  8:45  am] 
BILLING  COOC  «710-4$-M 


OEPARTMEMT  OF  TRANSPORTATION 

Fed«ral  Aviation  Administration 

Proposed  Airspace  Reclassification  in 
the  Vicinity  of  Bellingtiam,  WA,  In 
Support  of  Transport  Canada  Terminal 
Airspace  Design;  Public  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  This  action  corrects  errors 
made  in  the  supplementary  information 
portion  of  the  Notice  of  Informal 
Airspace  Meetings  for  the  Airspace 
Reclassification  in  the  Vicinity  of 
Bellingham.  WA,  in  support  of 
Transport  Canada  Terminal  Airspace 
Design,  to  be  held  May  9  and  May  10, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melodie  DeMarr.  Federal  Aviation 
Administration.  Northwest  Mountain 
Regional  Office,  ANM-530,  1601  Lind 
Avenue,  SW.,  Renton.  WA  98055-4056; 
telephone:  (206)  227-2532. 
SUPPLEMENTARY  INFORMATION:  In  Federal 
Register  Document  95-7030  published 
on  March  22.  1995  (60  FR  15172).  the 
telephone  number  for  the  contact  person 
should  be  (206)  227-2532  and  under 
Meeting  Procedures.  "FAA  Southern 
Region'"  should  be  "FAA  Northwest 
Mountain  Region." 

Issued  in  Washington.  DC  on  March  24. 
1995. 

Harold  W.  Becker, 

.Manager.  Airspace-Rules  urul  Aeronautical 
Information  Division. 

|FR  Doc.  95-7831  Filcil  3-29-95.  845  anil 

BILLING  CODE  4t10-1)-^ 


Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Lafayette  Regional  Airport,  Lafayette, 
Louisiana 

AGENCY:  Federal  Aviation 
Administration  (FFA).  DOT 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Lafayette 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safely  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  1.  1995 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Gutter>'. 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
f.lOD,  Fort  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gregory 
Roberts,  Director  of  Aviation,  at  the 
following  address:  Mr.  Gregory  Roberts, 
Director  of  Aviation.  Lafayette  Regional 
.Airport.  200  Terminal  Drive.  Lafayette. 
Louisiana  70508. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Ben  Guttery.  Federal  Aviation 
Admini.stration,  Southwest  Region 
Airports  Division,  Planning  and 
Programming  Staff,  ASVV-610D,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
.')614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Lafayette  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 

On  March  8,  1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  21,  1995 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S3.00 
Proposed  charge  effective  date: 

September  1. 1995 
Proposed  charge  expirotion  date. 

-October  31,  2002 
Total  estimated  PFC  revenue: 

$2,946,976.00 
Brief  description  of  proposed  projectls). 

Projects  to  Impose  and  Use  PFC's 

Airside  AC;A.^  Lifting  Dtnico, 

Tt-miiiiai  Liiprovcmciits  and  Keiniliursenient. 

I'FC  Devflopmnnt.  Impieniontation.  and 

A<lministration;  and  Pcrimotpr  Road 

Rehabilitation 

Projects  to  Impose  PFC's 

Rehabilitate  runway  11/29 


Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's: 

All  air  taxi/commercial  operators 
(ATCO)  filing  or  required  to  file  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Lafayette 
Regional  Airport. 

Issued  in  Fort  Worth.  Texas  on  March  8. 
1995. 

Edward  N.  Agnew, 
.Assistant  Manager.  Airports  Division. 
jFR  Doc.  95-7832  Filed  3-29-95;  8:45  am) 
BH.LMG  C006  49tO-1»-M 


Federal  Highway  Administration 

Environmental  impact  Statement: 
Otdahoma  County,  Oklahoma 

agency:  Federal  Highway 
Administration  (FHWA).'DOT 
ACTION:  Notice  of  intent. 

SUMMARY;  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environment  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
highway  project  in  Oklahoma  County, 
Oklahoma. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  A.  Lind,  Acting  Division 
Administrator.  Federal  Highway 
Administration.  200  .Northwest  Fifth 
Street.  Room  454.  Oklahoma  City, 
Oklahoma  73102,  Telephone:  (405)  231- 
4725. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Oklahoma  Department  of 
Transportation,  will  prepare  an  EIS  in 
conjunction  with  a  Major  Investment 
Study  (MIS)  for  a  proposal  to  improve 
Interstate  40  in  Oklahoma  County.  The 
proposed  improvement  would  involve 
reconstructing  Interstate  40  firom  the  I- 
40/Meridian  Avenue  interchange  east 
9.6  kilometers  (6  mile.s)  to  the  1-40/ 
1235/1-35  interchange  in  Oklahoma 
City,  Oklahoma  County.  Improvements 
to  this  segment  of  Interstate  40  are 
considered  necessary  to  provide  for  the 
projected  traffic  demand,  to  enhance 
safety  and  to  replace  structurally 
deficient  bridge  structures. 


The  MIS/EIS  will  consider  a  number 
of  alternatives  including:  taking  no 
action,  reconstruction  on  existing 
alignment  and  construction  on  new- 
alignment  and  incorporate  mass  transit 
alternatives  currently  under  studv. 

The  MIS/EIS  process  will  solicit  input 
from  all  appropriate  Federal,  State  and 
local  agencies.  A  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  draft 
EIS  will  be  available  for  public  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
rmpiempnting  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  23.  1995. 
Mike  Herron, 

Technolog\-  Operations  Engineer.  Oklahoma 
City.  Oklahoma. 

|FR  Doc  95-7815  Filed  3-29-95;  8:45  am) 
BHJJNC  CODE  4910-22-M 


Environmental  Impact  Statement:  Rock 
^County,  Wisconsin 

AGENCY:  Federal  Highway 
.  Administration  (FHWA)." DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Stateninnt  (EIS) 
will  be  prepared  for  a  proposf  d  bypass 
south  and  west  of  Janesville  on  State 
Highway  (STH)  11.  Rock  County, 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
.   Mr.  Richard  C.  Madrzak,  Statewide 
Projects  Engineer,  Federal  Highway 
Administration.  4502  Vernon 
Boulevard.  Madison,  Wisconsin  53705- 
4905.  Telephone  (608)  264-5968. 
SUPPLEMENTARY  INFOR««ATION:  The 

FHWA.  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  to 
improve  STH  11  in  Rock  County, 
Wisconsin.  The  proposed  improvement 
creates  an  arterial  bypass  south  and 
west  of  Janesville  on  STH  11  for  a 
distance  of  about  9.7  km  (6  mi).  A  new 
structure  over  the  Rock  Rivnr  is 
proposed. 


UMI 
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STH  11  is  identified  in  WiosDOTs 
Corridors  2020  as  a  2-lane  connector 
linking  Monroe  and  southwestern 
Wisconsin  to  Rock  County.  The  1991 
Rock  County  Regional  Transportation 
Study  included  the  proposed  arterial 
bypass  in  their  recommendations  for 
enhancing  the  regional  economic 
development  for  the  corridor. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
compatibility  with  the  regional  function 
of  STH  11,  and  also  to  provide  for  the 
safety  and  traffic  demand  of  this 
highway. 

Planning,  environmental  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  environmental 
impacts  of  alternatives  including  (1)  no- 
build;  (2)  improvements  along  existing 
local  roads  and  (3)  an  alignment  on  new 
location. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal.  State  and 
local  agencies  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  will  be  held  in  the 
project  corridor  throughout  the  data 
gathering  and  development  of 
ahematives.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the 
hearing.  As  part  of  the  scoping  process, 
coordination  activities  have  begun. 
Scoping  meetings  will  continue  to  be 
held  on  an  individual  or  group  meeting 
basis.  Agency  coordination  will  be 
accomplished  during  these  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHVVA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  112.172 
regarding  intergovernmental  consultation  on 
Federal  pmgrams  and  activities  apply  to  this 
program) 

Issued  March  20, 1995. 
Richard  C.  Madrzak, 

SUitewidf^  Projects  Engineer,  Madison. 

Wisconsin. 

|FR  Doc.  9.5-7753  Filed  3-29-95;  8:45  ami 
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Environmental  Impact  Statement:  San 
Diego  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHVVA),  DOT. 
action:  Notice  of  Intent. 

SUMMARY:  The  FHVVA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  San  Diego  County.  California. 
rOR  FURTHER  INFORMATION  CONTACT: 
Dennis  A.  Scovill,  Chief,  District 
Operations-C.  Federal  Highway 
Administration,  980  Ninth  Street,  Suite 
400,  Sacramento,  CA  95814-2724, 
Telephone:  916/498-5034. 
SUPPLEMENTARY  INFORMATION:  The 
FHVVA,  in  cooperation  with  the 
California  Department  of  Transportation 
(CALTRANS),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  extend  State  Route  (SR) 
905  easterly  approximately  six  miles, 
connection  Interstate  805  and  the  Otay 
Mesa  International  Boarder  Crossing,  in 
Diego  County.  Sensitive  resources 
already  identified  within  the  project 
area  include  archaeological  sites,  vernal 
pools  and  other  wetlands. 

The  purpose  of  the  project  is  to 
accommodate  existing  and  future  east- 
west  traffic  generated  by  development 
on  Otay  Mesa  and  growing  use  of  the 
Otay  Mesa  International  Port-Of-Entry. 
Initial  freeway  construction  will  be  for 
a  four-or-six-lane  roadway  (depending 
on  the  results  of  traffic  modeling  studies 
currently  in  progress)  which  would 
improve  safety  and  traffic  flow  in  the 
Otay  Mesa  area.  The  EIS  will  address  an 
ultimate  ten-lane  freeway  (including 
two  high  occupancy  vehicle  lanes).  The 
project  also  includes  evaluation  of  siting 
locations  for  six  proposed  interchanges; 
including  Caliente  Boulevard,  Heritage 
Road,  Dritannia  Boulevard,  La  Media 
Road,  and  Siempre  Viva  Road,  as  well 
as  a  major  junction  with  (proposed)  SR 
125. 

Several  Alternatives  are  being 
considered  for  this  project.  These 
include  a  "no  build"  alternative, 
expansion  of  Otay  Mesa  Road,  .several 
different  alignments  of  a  new  SR  905 
route  from  1-805  to  the  Otay  Mesa 
International  Border  Crossing,  and 
system  alternatives  (e.g..  public 
transport  via  electric  trolley  or  bu.s). 

The  appropriate  federal,  state  and 
local  agencies,  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal  will  placed  on  a  mailing  list  to 
receive  project-related  materials. 

A  public  information/scoping  meeting 
is  planned  for  Monday.  April  10.  1995 


from  6:00  to  8:00  p.m.  at  the  Sanyo 
Building.  2055  Sanyo  Avenue.  Otay 
Mesa.  Scoping  meetings  will  also  be 
arranged  with  responsible/cooperating 
agencies  and  special  interest  groups 
upon  request.  A  public  hearing  will  be 
held  after  the  EIS  is  available  for  review. 
Public  notice  will  given  as  to  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHVVA  at  the  address 
provided  above. 

Issued  on  March  24. 1995. 
Dennis  Scovill, 

Chief,  District  Operations-C.  Sacramento. 

California. 

jFR  Doc.  95-7786  Filed  3-29-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Oept.  Circ.  570, 1994  Rev.,  Supp.  No.  14} 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Redomestication  and 
Name  Change;  The  Travelers 
Indemnity  Company  of  Rhode  Island 

The  Travelers  Indemnity  Company  of 
Rhode  Island,  a  Rhode  Island 
corporation  has  redomesticated  from  the 
state  of  Rhode  Island  to  the  state  of 
Connecticut  and  has  formally  changed 
its  name  to  The  Travelers  Indemnity 
Company  of  Connecticut,  both  changes 
effective  December  31 .  1994.  The 
Company  was  last  listed  as  an 
acc-eptable  surety  on  Federal  bonds  at  59 
FR  34180,  July  1,  1994. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  The  Travelers 
Indemnity  Company  of  Connectic;ul, 
Hartford,  CT.  This  new  Certificate 
replaces  the  Certificate  of  Authority 
issued  to  the  Company  under  its  former 
name.  The  underwriting  limitation  of 
$21,404,000  e-stablished  for  the 
Company  as  of  July  1,  1994,  remains 
unchanged  until  June  30, 1995. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223). 

A  list  of  qualified  companies  is 
published  annually  as  of  July  1,  in  thit 


Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  llie  Treasury  Circular  570, 
1994  Revision,  at  page  34180  to  reflect 
this  change. 

Questions  concerning  this  notice  may 
he  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch.  3700  East-West 
Highway,  Room  6F04,  Hyattsville,  MD 
20782.  Telephone  (202/FTS)  874-6696. 

Dati.'d:  March  20. 1995. 
Charies  F.  Schwan  lU. 

Dtrwfor.  Funds  Management  Division. 

Financial  Muniijiement  Sen'ice. 

jFR  Doc.  95-7844  Filed  3-29-95;  8:45  ami 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 
DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Thursday, 
April  27,  1995,  9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  NeviuK,  Committee  Management 
Officer,  Thrift  Depositor  Proteciion 
Oversight  Board,  808  17th  Street,  N.W.. 
Washington,  D.C.  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  suction  21 A  (d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  Oversight  Bourd  established  a 
National  Advisory  Board  and  six 
Regional  Advisory  Boards  to  advise  the 
Oversight  Board  and  the  Resolution 
Tnist  Corporation  (RTC)  on  the 
disposition  of  real  property  assets  of  the 
Corporation. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
remarks  from  executives  of  the  RTC,  the 
Executive  Director  of  the  Thrift 
Depositor  Protection  Oversight  Board 


and  the  chair  of  the  National  Advisory 
Board.  In  addition,  there  will  be 
briefings  from  the  chairpersons  of  the 
six  regional  advi.sory  boards  on  their 
respective  meetings  held  throughout  the 
country  from  March  2  through  April  7. 
The  Board  will  address  the  issues 
involving  the  RTC's  disposition  of 
environmental  resources  and  other 
special  properties.  Specific  topics 
addressed  at  the  six  regional  meetings 
include:  the  nature  and  extent  of 
environmentally  sensitive  RTC 
properties;  RTC  activity  in  assisting 
environmental  interests  to  acquire 
significant  properties;  the  future  of  the 
RTC's  environmentally  sensitive 
properties  when  taken  over  by  the 
Federal  Deposit  Insurance  Corporation; 
oversight  of  the  hazard  remediation 
program  initiated  by  tiie  RTC,  and  the 
status  of  properties  covered  by  the 
Coastal  Barrier  Improvement  Act. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Dated:  March  27. 1995. 
Jill  ryievius. 

Comma  tee  Management  Officer 

|FK  Doc.  9S-7836  Filed  3-29-95;  845  amj 
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UNITED  STATES  INFORMATION 
AGENCY 

Management  of  the  Summer  Institute 
for  EFL  Teacher  Trainers  in  Eastern/ 
Central  Europe  and  tt>e  NtS 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs,  English  Language  programs 
Division,  Programs  Branch,  of  the 
United  States  Information  Agency's 
Bureau  of :  Jucation  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3j-l  may 
apply  to  conduct  a  five-  to  six-week 
Summer  Institute  for  up  to  20  EFL 
teacher  trainers  from  Albania,  Bulgaria. 
Croatia,  the  Czech  Republic.  Estonia, 
Hungary,  Kazakhstan,  Latvia,  Lithuania, 
Macedonia,  Poland,  Romania.  Russia, 
Slovakia.  Slovenia,  and  Ukraine.  The 
exact  munber  of  partidpaots  will  be 
contingent  oo  available  funding. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 


Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
liays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  dentonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  Slates  and  other 
nations  •   *   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  Slates  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright  Hayes  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Name  and  Number: 
All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/ALP-95-02. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  DC  time 
on  Friday.  April  21.  1995.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on  April  21 
but  received  at  a  later  date.  It  is  the 
responsibihty  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
by  July  5;  the  program  should  not  run 
over  6  weeks:  it  should  begin  the 
weekend  of  July  15  and  conclude  the 
week  of  August  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs.  English 
Language  Programs  Division.  E/ELP — 
Room  304,  U.S.  Information  Agency. 
301  4th  Street,  SW.,  Washington.  EC 
220547,  telephone  number  202-fil9- 
5869.  fax  number  202-401-1 2'0  to 
request  a  Solicitation  Packaj^i'  u  hich 
includes  more  detailed  award  i.riteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officer/Specialist  Marguerite  Hess  on  all 
industries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Academic 
Programs,  English  Language  Programs 
Division.  Programs  Branch,  or 
submitting  their  proposals.  Once  the 
RFP  deadline  has  pas&ed,  the  Office  of 
Academic  Programs.  Enghsh  Language 
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Program  Division.  Programs  Branch, 
may  not  discuss  this  competition  in  any 
way  with  applicants  until  the  Bureau 
proposal  review  pro<;ess  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  complete  application  should  he  sent 
to:  U.S.  Information  Agency.  Ref.:  E/ 
ALP-g.'i-OZ,  Office  of  Grants 
Management.  E/XE.  Room  336,  301  4th 
Street.  S.W.,  Washington.  D.C.  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  he  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location.  so<:io-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  U.S.  Information  Agency  (USIA) 
is  soliciting  proposals  from  U.S. 
professional  or  educational  not-for- 
profit  institutions/organizations  to  hold 
a  5-6  week  Summer  Institute,  whose 
purpose  will  be  to  prepare  the 
participants  to  coordinate  EFL  teacher 
training  activities  in  their  respective 
countries  upon  their  return.  The 
Institute  will  therefore  encompass 
curriculum  design  and  program 
management  as  well  as  training  in 
methodology.  Upon  completion  of  the 
program,  graduates  of  the  institution 
will  work  together  with  USIA  EFL 
Fellows  who  are  already  working  in 
each  country  as  part  of  the  Eastern/ 
Central  European  and  NIS  EFL  Fellow 
Program. 

Guidelines 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 

Proposed  Budget 

The  proposal  must  contain  a 
comprehensive  line  item  budget,  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  At  this  time,  the 
Agency  has  not  determined  the  full 
funding  level  for  FY'95. 

Grants  awarded  to  eUgible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 


program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding. 

Allowable  co.sts  for  the  program 
include  the  following: 
Domestic  Ground  Travel 
Book  Allowance  (not  to  exceed  5400  per 

participant! 
Weekly  Stipend  for  participants 
Meals  and  Lodging  for  participants  and 

Washington,  D.C.  escort 
Cultural  Activities  Fee 
TESOL  Membership  Fee 
Course/ Accreditation  Fees 
Tax  Guidance/Preparation 
Educational/Course  Materials 
Administrative  Expenses  and  Honoraria 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidlines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  Eastern  European 
and  NIS  Affairs.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 


reasonable,  feasible,  and  flexible. 
Proposals  .should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  mid 
establishment  of  long-term  institulionjil 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Insiitutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Anility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  hill 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  tht- 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolatt.-d 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
frequent. 

10.  Cost-effectiveness;  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 


Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 


may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 


June  30.  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated-  March  22, 1995. 
Dell  Pendergrast. 

Deputy  Associate  Director.  Educational  and 

Cultural  Affairs. 

IFR  Dot..  95-7863  Filed  ,3-29-95:  8.45  am] 

BILUNG  CODE  B230-01-M 


UMI 


16532 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  Na  61 
Thursday.  March  30.  1995 


Thursday 
March  30.  1995 


This  section  o«  the  FEDERAL  REGISTER 
contarns  notices  of  meetings  published  under 
the  "Government  m  the  Sunshine  Act "  (Pub. 
L.  94-409)  5  U.S.C.  552t)(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  March  27, 

1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  10:00  a.m.,  March  31.  1995. 

CHANGES  IN  MEETING:  Meeting 
concerning  Protocol  Revisions  was 
canceled. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  0{fice  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated;  March  28,  1995. 
Sadye  E.  Dunn, 
Secretary. 
IFR  Doc.  95-8020  Filed  3-28-95:  3:47  pml 

BILLING  COOC  6355-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  March  27, 

1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  10:00  a.m.,  March  30, 1995. 

CHANGES  IN  MEETING:  Meeting 
conceriiiiig  Bunk  Beds  was  canceled. 

For  a  recorded  message  containing  the 
latest  ?genda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  March  28, 1995. 
Sadye  E.  Dunn, 

Secretary. 

IFR  Doc.  95-8021  Filed  3-28-95:  3:47  pm| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  March  28, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  Corporation's 
supervisory  and  corporate  activities, 
and  (2)  matters  relating  to  the  probable 
failure  of  an  insured  depository 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by  Mr. 
Stephen  R.  Steinbrink,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Chairman  Ricki  Tigert  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8),  (c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
DC. 

Dated:  March  28,  1995. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox. 

Acting  Deputy  Executiw  Secretat  >. 
IFR  Doc.  95-8025  Filed  3-28-95;  3.4«  pni| 
BILLING  CODE  6714-01-M 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  95-7387 


PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  March  30,  1995  at  10:00  a.m. 
Meeting  open  to  the  Public 

THE  FOLLOWING  ITEMS  WERE  ADDED  TO  THE 
AGENDA: 

Regulations: 
Proposed  Regulation  Schedule  (continued 

from  meeting  of  March  23.  1995) 
Personal  Use  of  Campaign  Funds; 

Announcement  of  Ellei  five  Date  (1 1  CFR 

Parts.  100, 104  and  113) 

DATE  AND  TIME:  Tuesday,  April  4.  1995 
at  2:00  p.m. 

PLACE:  999  E  Street,  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conduced  pursuant  to  2  U.S.C.  §437g, 

§438(b),  and  Title  26,  U  S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  April  6.  1995 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STTUS:  This  meeting  wi'l  be  open  to  the 
pub;  c 

ITEMS  yv>  BE  DISCUSSED: 

CorrectiG.i  and  Approval  of  Minutes 
Advisory  Opinion  1995-07  Kenneth  D. 
Albertsen  on  behalf  of  Key  Bank  of 
Alaska 
Regulations: 

Presidential  Primary  and  General  Election 
Regulations;  Draft  Final  Rules  and 
Explanation  and  Justification 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  95-8016  Filed  3-28-95;  3:46  pml 

BILUNG  CODE  6715-01-M 
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Part  II 

Office  of 
Management  and 
Budget 

Office  of  Federal  Procurement  Policy 


48  CFR  Parts  9903  and  9904 
Cost  Accounting  Standards  Board;  Cost 
Accounting  Standards  for  Composition, 
Measurement,  Adjustment,  and  Allocation 
of  Pension  Costs;  Final  Rule 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Parts  9903,  9904 

Cost  Accounting  Standards  Board; 
Cost  Accounting  Standards  for 
Composition,  Measurement, 
Adjustment,  and  Allocation  of  Pension 
Costs 

AGENCY:  Cost  Accounting  Standards 
Board,  Ofnce  of  Federal  Procurement 
Policy.  OMB. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board  (CASB),  is  revising  the 
Cost  Accounting  Standards  relating  to 
accounting  for  pension  costs  under 
negotiated  government  contracts. 
Section  26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
422(g)(1).  requires  that  the  Board,  when 
promulgating  any  new  or  revised  Cost 
Accounting  Standard,  publish  a  final 
rule.  This  final  rule  addresses  certain 
problems  that  have  emerged  since  the 
original  promulgation  (in  the  1970's)  of 
the  pension  Standards:  CAS  9904.412— 
"Cost  Accounting  Standard  for 
composition  and  measurement  of 
pension  cost,"  and  CAS  9904.413. 
"Adjustment  and  allocation  of  pension 
cost."  The  changes  address  pension  cost 
recognition  for  qualified  pension  plans 
subject  to  the  tax-deductibility  limits  of 
the  Federal  Tax  Code,  problems 
associated  with  pension  plans  that  are 
not  qualified  plans  under  the  Federal 
Tax  Code,  and  problems  associated  with 
overfunded  pension  plans. 

EFFECTIVE  DATE:  March  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb.  Executive  Secretary. 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

SUPPLEMENTARY  INFORMATION: 
A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board's  rules  and  regulations  are 
codified  at  48  CFR  Chapter  99.  Section 
26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act.  41  U.S.C. 
422(g)(1).  requires  that  the  Board,  prior 
to  the  establishment  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  This  process  consists  of  the 
following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 


administration  of  government  contracts 
as  a  result  of  a  proposed  Standard. 

2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking. 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaking. 

4.  Promulgate  a  final  rule. 

This  final  rule  is  step  four  in  the  four 
step  process. 

B.  Background 

Prior  Promulgations:  The  previous 
CASB  published  CAS  9904.412— "Cost 
Accounting  Standard  for  Composition 
and  Measurement  of  Pension  Cost"  on 
September  24.  1975  and  CAS 
9904.413 — "Adjustment  and  Allocation 
of  Pension  Cost"  on  July  20. 1977.  The 
effective  dates  of  these  Standards  were 
January  1.  1976  and  March  10.  1978. 
respectively.  These  Standards  were 
developed  in  the  early  years  of  the 
applicability  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA).  At  that  time,  the  problems  on 
which  this  final  rule  focuses  were  not 
significant.  Adequate  or  minimum, 
rather  than  excess  funding,  concerned 
pension  managers  of  that  era.  Over  the 
intervening  years,  government 
contractors'  pension  plans  have  become 
more  adequately  funded.  At  the  same 
time,  limits  on  the  maximum  amount  of 
benefits  that  can  be  provided  by  a 
qualified  pension  plan  have  been 
considerably  constrained  in  real  terms. 
At  the  time  the  previous  coverage  was 
promulgated,  there  was  little  or  no 
inconsistency  between  an  orderly 
method  of  accruing  pension  costs  and  a 
contractor's  ability  to  concurrently  fund 
those  accruals. 

The  Tax  Reform  Act  of  1986  amended 
the  Federal  Tax  Code  to  impose  an 
excise  tax  on  contributions  in  excess  of 
the  maximum  tax-deductible  amount  for 
qualified  pension  plans.  Immediately 
thereafter,  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  87) 
added  a  second,  often  more  restrictive 
full-funding  limitation  on  the 
determination  of  the  tax-deductible 
amount.  To  avoid  the  incurrence  of  an 
unallowable  excise  tax,  government 
contractors  generally  did  not  fund  any 
accrued  pension  cost  in  excess  of  the 
maximum  tax-deductible  pension 
contribution.  However,  portions  of 
accrued  pension  costs  that  were  not 
funded  were  not  allowable. 
Furthermore,  because  the  Standards 
prohibited  the  reassignment  of  accrued 
but  unfunded  pension  costs,  contractors 
could  not  allocate  such  costs  to 
contracts  when  funded  in  future 
periods.  On  April  8, 1991,  the  Board 
issued  a  "Memorandum  for  Agency 
Senior  Procurement  Executives"  which 
granted  temporary  authority  to  reassign 


to  future  periods  pension  costs  that 
were  not  funded  in  the  year  of  accrual 
because  they  lacked  tax-deductibility. 

An  overwnelming  majority  of 
respondents  to  the  Board's  Novemb»»r 
1990  solicitation  of  agenda  items  gave  a 
high  priority  to  the  problems  associated 
with  fully-funded  quaUfied  plans  and 
those  connected  with  the  growing 
universe  of  nonqualified  pension  plans. 
The  Board  sought  public  comments 
with  a  set  of  Staff  Discussion  Papers.  A 
Paper  addressing  the  "pay-as-you-go"  or 
unfunded  plan  issue  was  published  by 
the  Board  on  June  17,  1991.  See  56  FR 
27780.  A  Paper  seeking  views  on  the 
"full  funding"  problem  was  published 
on  August  19,1991.  See  56  FR  41151. 
On  January  26,  1993,  after  consideration 
of  the  public  comments  received  on 
these  Staff  Discussion  Papers,  the  CASB 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  the 
Federal  Register,  58  FR  6103.  The 
ANPRM  set  forth  proposed  amendments 
to  deal  with  both  the  unfunded  pension 
plan  issue  related  to  nonqualified 
pension  plans  and  the  "full-funding" 
problem  of  qualified  plans. 

In  the  public  comments  to  the 
ANPRM,  the  Board  found  two  areas  of 
concern  particularly  persuasive.  These 
dealt  with  the  ANPRM  lacking  any  full- 
funding  limitation,  and  the  complexities 
and  problems  introduced  by  drastic 
revisions  to  the  amortization  period  lor 
actuarial  gains  and  losses. 

The  ANPRM  was  premised  on  the 
idea  that,  by  reducing  such  amortization 
periods,  there  would  be  only  a  relatively 
short  time  lag  between  cost/price 
recognition  and  the  eventual  funding. 
This  premise,  as  pointed  out  by  the 
commenters,  was  unsound.  Becau.sc  the 
ANPRM  lacked  any  full-funding 
limitation,  it  could  result  in  recognition 
of  pension  costs  in  years  in  which 
surplus  assets  existed.  This  is  of 
particular  concern  to  the  Board  becaus(! 
of  the  number  of  contractors  that  now 
have  overfunded  plans. 

The  Board  also  determined  that 
changing  amortization  periods,  in  order 
to  improve  cost  predictability,  was 
unnecessary.  Most  commenters  believiMl 
that  a  satisfactory  degree  of 
predictability  could  be  achieved  un(ier 
the  existing  Standards'  amortization 
rules. 

On  November  5,  1993,  after 
consideration  of  the  public  comments 
received  on  the  ANPRM,  the  CASB 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM),  58  FR  58999.  The 
NPRM  set  forth  proposed  amendments 
to  resolve  the  regulatory  conflict  for 
qualified  pension  plans  by 
incorporating  into  the  Standards  the 
ERISA  full-funding  Umitation,  while 


maintaining  the  current  amortization 
rules.  To  address  questions  concerning 
overfunded  pension  plans,  the  Board 
added  coverage  to  CAS  9904.413 
defining  what  constitutes  a  segment 
closing  and  providing  greater  specificity 
regarding  accounting  for  pension  costs 
when  segments  are  closed  or  pension 
plans  are  terminated.  The  NPRM 
retained  the  accounting  approach  for 
nonqualified  pension  plans  included  in 
the  ANPRM. 

The  public  comments  received  in 
response  to  the  NPRM  raised  some  new 
issues,  in  the  final  rule,  the  Board 
addresses  these  issues  focusing  on  three 
areas  in  particular.  These  deal  with  the 
restriction  of  accrual  accounting  by  an 
outside  limit,  incomplete  and  unclear 
coverage  for  segment  closings  and 
pension  plan  terminations,  and  the  lack 
of  accounting  for  differences  between 
accrued  and  funded  pension  costs.  A 
majority  of  public  comments  expressed 
strong  opinions,  which  were  divided 
between  support  for  accrual  accounting 
and  support  for  funding  as  the  basis  for 
determining  allocable  contract  costs.  In 
addition,  numerous  public  comments 
were  submitted  concerning  specific 
actuarial  and  technical  issues 

The  final  rule  reflects  these  and  other 
concerns  expressed  by  commenters  to 
the  NPRM.  In  addition,  certain  pension 
actuaries  and  the  Pension  Committee  of 
the  American  Academy  of  Actuaries 
submitted  suggestions  to  address  the 
actuarial  soundness  of  the  final  rule. 

Termination  of  Temporary  Waiver 
Authority 

The  final  rule  removes  the  regulatory 
conflict  between  the  funding  limits  of 
ERISA  and  the  period  assignment 
provisions  of  CAS  9904.41 2-40(c). 
Therefore,  the  Board  terminates  the 
temporary  waiver  authority  granted  in 
the  "Memorandum  for  Agency  Senior 
Procurement  Executives"  issued  on 
April  8, 1991 

Summary  of  Proposed  Amendments 

The  Board's  final  rule  provides  for 
accrual  accounting  to  initially  compute 
the  pension  cost  for  a  cost  accounting 
period.  The  Board  also  recognizes  that 
funding  of  such  cost  serves  to 
substantiate  the  cost  and  adds  to  the 
verifiability  of  the  measurement  of  cost. 
For  assignment  purposes,  the  computed 
cost  is  subject  to  a  corridor  with  zero  as 
the  floor  and  the  maximum  tax- 
deductible  amount,  where  applicable,  as 
the  ceiling.  The  computed  cost  is  also 
subject  to  an  assignable  cost  limitation 
so  that  cost  will  not  be  assigned  to  an 
overfunded  pension  plan.  The  cost 
assigned  to  the  period  must  be  funded 
as  specified  in  the  Standard  to  be 


allocable  to  final  cost  objectives.  This 
four-step  process  of  computing, 
assigning,  funding,  and  allocating 
pension  cost  applies  to  both  qualified 
and  nonqualified  defined-benefit 
pension  plans. 

This  final  rule  affirms  the 
complementary  funding  approach  for 
nonqualified  plans  that  takes  into 
account  Federal  income  tax 
deductibility.  The  Board  views  the 
complementary  funding  approach  as  a 
reasonable  compromise  addressing  the 
Government's  concern  that  claimed  cost 
be  substantiated  by  funding  while 
providing  contractors  with  relief  from 
adverse  cash  flow  consequences  of 
funding  a  cost  that  is  not  tax-deductible. 
The  Board  decided  that  tax-exempt 
entities  do  not  experience  such  cash 
flow  disadvantages,  and  therefore,  they 
are  required  to  fund  all  pension  cost 
that  is  assigned  to  the  period. 

For  nonquahfied  defined-benefit 
plans  that  do  not  meet  the 
communication,  nonforfeiture,  or 
funding  criteria,  or  for  which  the 
contractor  chooses  to  use  the  pay-as- 
you-go  method,  the  assigned  cost  is 
equal  to  the  amount  of  benefits  paid  in 
that  period.  To  promote  consistency 
between  periods,  this  final  rule  requires 
that  any  lump  sum  settlements  or 
annuity  purchases  be  amortized. 

For  qualified  defined-benefit  pension 
plans,  the  conflict  between  the 
Standards  and  ERISA  is  removed.  The 
cost  assigned  to  a  period  is  limited  to 
the  accrued  cost  that  can  be  funded 
without  penalizing  a  contractor.  A  SO 
floor  was  added  to  the  corridor  to 
eliminate  any  inequity  between  a 
requirement  to  credit  negative  costs  to 
contracts  and  the  contractor's  inability 
to  make  withdrawal  from  the  funding 
agency. 

By  not  requiring  the  assignment  of 
negative  pension  cost,  the  Board  has 
deferred  the  Government's  recovery  of 
excess  assets  in  overfunded  plans.  This 
delay  is  appropriate  for  on-going 
pension  plans  when  no  assets  have 
reverted  or  iiiured  to  the  contractor.  The 
effect  of  tliis  delay  has  been  mitigated 
by  clarifying  and  strengthening  the 
Government's  rights  or  obligations  for  a 
cost  adjustment  when  there  is  a  segment 
rinsing,  plan  termination,  or  freezing  of 
benefits. 

Portions  of  pension  costs  computed 
for  a  period  that  fall  outside  of  the 
assignable  cost  corridor  ($0  floor  and  a 
ceiling  based  on  tax-deductibility)  are 
reassigned  to  future  periods,  together 
with  an  interest  adjustment,  as  portions 
of  unfunded  actuarial  liability  and  are 
identified  as  assignable  cost  deficits  or 
assignable  cost  credits,  respectively. 
Unfunded  portions  of  assigned  cost 


continue  to  be  separately  identified  and 
eliminated  from  future  cost 
computations. 

For  nonqualified  plans,  a  clarification 
in  the  final  rule  is  made  by  the  addition 
of  the  concept  of  "permitted  unfunded 
accruals";  the  portion  of  the  computed 
and  assigned  cost  of  a  nonqualified  plan 
exempted  from  current  funding  based 
on  the  tax  rate  offset.  These  amounts  are 
updated  and  described  as  the 
accumulated  value  of  permitted 
unfunded  accruals.  All  such  previously 
assigned  and  allocated  costs,  adjusted 
for  earnings,  expenses,  and  benefit 
payments,  are  treated  as  plan  assets 
retained  by  the  contractor  for  purposes 
of  assessing  the  funding  status  of  the 
plan. 

The  fundamental  requirement  for 
assignment  of  pension  cost  has  been 
expanded  to  include  a  "CAS  balance 
test"  modeled  after  the  Internal  Revenue 
Service  "equation  of  balance".  The  CAS 
balance  test  requires  that  the  entire 
actuarial  accrued  liability  be  accounted 
for  by  the  assets  or  the  portions  of 
unfunded  actuarial  liability  identified 
under  subparagraphs  9904.412-50(a)  (1)  " 
and  (2).  For  the  CAS  balance  test  to 
function,  the  definition  of  unfunded 
actuarial  liability  is  revised  to  clarify 
that  an  actuarial  surplus  exists 
whenever  the  actuarial  value  of  assets 
exceeds  the  actuarial  accrued  liabilitj 
The  accumulated  value  of  prepayment 
credits,  that  is.  funds  that  have  yet  to  bo 
applied  to  assigned  costs,  is  excluded 
from  the  assets. 

Technical  corrections  have  been  made 
to  enhance  the  actuarial  completeness  of 
the  final  rule.  Consistent  with  recent 
changes  in  ERISA  and  Generally 
Accepted  Accounting  Principles,  as 
embodied  in  Statement  87  of  the 
Financial  Accounting  Standards  Board, 
and  refiecting  the  sophistication  of 
modern  actuarial  valuations,  this  final 
rule  requires  the  use  of  explicit  actuarial 
assumptions  that  are  individually 
reasonable.  Revisions  have  been  made 
to  distinguish  the  actuarial  value  of 
assets  used  for  computations  i,!  -.n-going 
pension  costs  from  the  marki"  \,,!iieof 
assets  used  for  current  pfriml 
adjustments.  In  addition.  GcncuUy 
Acceptetl  Actuarial  Principles  and 
Practices  as  pronuilj>  ;ted  by  the 
Act-uarial  Standards  Board  were 
considered  in  the  drafting  of  this  final 
rule. 

Finally,  this  rule  implement*  an 
amendment  to  the  CAS  applicability 
and  exemption  requirements  contained 
in  Section  9903.201-l(b)(ll).  This 
amendment  is  made  necessar)-  due  to 
recent  statutory  changes  contained  in 
the  Federal  Acquisition  Streamlining 
Act,  Public  Law  103-355. 
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Trnnsition 

The  Board  is  aware  that  contracting 
officers  and  contractors  have  negotiated 
many  pragmatic  agreements  while 
awaiting  the  promulgation  of  this  final 
rule.  The  transition  methods  and 
illu.strations  of  9904.412-64  and 
9904.413-64  are  presented  as  model 
solutions.  The  Board  expects  that 
modifications  of  these  methods  and 
alternate  approaches  may  be  necessary 
to  ensure  equity  for  both  the 
Government  and  contractors.  Cognizant 
Federal  officials  are  encouraged  to  ratify 
existing  agreements  that  comport  with 
the  concepts  of  this  final  rule.  For  prior 
agreements  or  interim  solutions  based 
on  a  "fresh-start"'  amortization  of  the 
unfunded  actuarial  liability  of  qualified 
dofined-benefit  pension  plans,  the 
cognizant  Federal  official  should  verify 
that  no  portion  of  unfunded  actuarial 
liability  for  prior  unfunded  costs  that 
could  have  been  funded,  or.  for  other 
previously  disallowed  costs,  have  in  fact 
f)etni  inadvertently  included  in  pension 
costs. 

The  transition  rules  are  constructed 
on  a  few  basic  concepts.  Prior  assigned 
costs  of  qualified  plans,  which  wore 
neither  funded  tinr  allocated  to 
contracts  because  they  lacked  tax- 
iloductibility.  may  be  assigned,  with 
interest,  to  periods  beginning  on  or  after 
the  effective  dale  of  this  rule. 
Conversfdy,  unfunded  accrued  costs  of 
nonqualified  plans  allocated  to 
contracts  should  be  treated  as  assets, 
iipdatiul  for  earnings  and  benefit 
payments,  and  applied  against  either  the 
actuarial  accrued  liability  used  to 
compute  cost  accruals  or  the  benefits 
paiil  under  the  pay-as-you-go  method. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  Public 
Law  96-5 1 1 ,  does  not  apply  to  this  final 
rule,  because  this  rule  imposes  no 
paperwork  burden  on  offerors,  affected 
contractors  and  subcontractors,  or 
members  of  the  public  which  requires 
the  approval  of  OMB  under  44  U.S.C. 
3.'>01.  ft  seq. 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  econoiTiic  impact  of  this  final  rule 
on  contractors  and  subcontractors  is 
expected  to  be  minor.  As  a  result,  the 
Board  has  determined  that  this  final  rule 
does  not  result  in  the  promulgation  of 
a  "major  rule"  under  the  provisions  of 
Executive  Order  12866.  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Furthermore,  this  final  rule 
dues  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  businesses  are  exempt 


from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
riUe  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  "of  1980. 

E.  Public  Comments 

Public  Comments:  This  final  rule  is 
based  upon  the  Board's  Notice  of 
Proposed  Rulemaking  made  available 
for  public  comment  on  November  5, 
1993,  58  FR  58999.  Thirty  sets  of  public 
comments  were  received  from 
contractors.  Government  agencies, 
professional  associations,  actuarial 
firms,  law  firms,  public  accounting 
firms,  and  individuals.  The  comments 
received  and  the  Board's  actions  taken 
in  response  thereto  are  summarized 
below: 

Comment:  Twelve  commenters 
expressed  concern  that  the  introduction 
of  a  funding  limit  on  accrual  accounting 
was  a  significant  departure  from  the  full 
accrual  accounting  approach  of  the 
ANPRM.  Some  commenters  were  also 
concerned  with  the  complexity  inherent 
in  any  rule  governing  pension  costs.  For 
these  reasons  the  commenters  supported 
the  promulgation  of  a  second  NPRM. 

linsponse:  The  Staff  Discussion 
Papers,  the  ANPRM.  and  the  NPRM 
each  addressed  the  role  of  accrual 
accounting  and  the  role  of  funding.  The 
Staff  Discussion  Paper  on  fully-funded 
defincd-bencfit  pension  plans  requested 
comments  on  the  relative  weights  the 
Board  should  as.sign  to  accrual 
accounting,  funding,  and  predictability 
as  a  basis  for  cost  determination.  The 
Staff  Discussion  Paper  on  unfunded 
nonqualified  defined-benefit  pension 
plans  balanced  its  avoidance  of  a 
funding  requirement  with  a  very 
constrained  method  of  accrual 
accounting  for  so-called  "accruable" 
plans. 

In  response  to  the  comments  on  the 
Staff  Discussion  Papers,  the  ANPRM 
adopted  accrual  accounting  for  both 
qualified  plans  and  accruable 
nonqualified  plans,  which  permitted 
certain  portions  of  computed  pension 
costs  to  be  unfunded.  Because  the  Board 
supported  the  need  to  substantiate  the 
accrual  with  funding,  the  ANPRM 
required  that  the  accrued  costs  for 
qualified  plans  be  funded  as  soon  as 
practicable.  The  ANPRM  presumed 
there  would  not  be  a  lengthy  delay 
between  accrual  and  funding,  and  so  it 
did  not  link  the  period  assignment  of 
the  accrual  to  current  period  funding. 
For  nonqualified  plans,  the  assignment 
of  accrued  costs  was  tied  to  funding,  but 
the  ANPRM  introduced  an  exception  for 
the  effect  of  taxes  on  contractor 
cashflows.  As  with  the  Staff  Discussion 
Paper,  non-accruable  plans,  and 


accruable  plans  that  so  elect,  were 
limited  to  the  pay-a^-you-go  method. 

The  NPRM  kept  the  same  accounting 
approach  for  nonqualified  plans  as  the 
ANPRM.  Comments  from  the 
Government  and  contractors  persuaded 
the  Board  that  the  conflict  between  full 
accrual  accounting  and  ERISA  funding, 
not  predictability,  was  the  significant 
problem.  Finding  that  there  could  be 
indefinitely  extended  delays  in  the 
funding  of  the  accruals  of  overfunded 
plans,  the  Board  determined  that  it  was 
necessary  to  link  the  period  assignment 
of  costs  to  current  period  funding  in 
order  to  assure  the  verifiability  of  the 
accrued  amounts.  To  resolve  the  conflict 
with  ERISA's  funding  limits,  the  ERISA 
full-funding  limitation  was  incorporated 
into  the  NPRM.  Furthermore,  aware  of 
the  need  to  address  overfunded  plans, 
the  Board  added  clarity  and  specificity 
to  the  current  period  adjustment 
required  when  a  segment  closes.  The 
Board  explicitly  included  an  adjustment 
for  plan  terminations  because  there  has 
been  some  uncertainty  as  to  the  prior 
Board's  intent. 

With  this  final  rule,  the  Board  affirms 
the  accounting  approaches  of  the 
NPRM.  Throughout  the  four-step 
promulgation  process,  accrual 
accounting  consistently  has  been  the 
starting  point  for  the  recognition  of 
pension  costs.  The  period  assignment 
rule  is  tied  to  ERISA's  tax-deductible 
maximum  to  prevent  conflict  with  any 
of  ERISAs  funding  limits.  This  final 
rule  retains  the  complementary  fundinj; 
rule  for  nonqualified  plans.  The  Board 
adopted  many  technical  corrections 
suggested  in  public  conmients  from 
actuaries  and  other  professionals.  To 
ensure  that  the  technical  corn'ctions  did 
not  alter  the  conceptual  approach  of  the 
NPRM.  the  Board  sought  and  received 
input  from  certain  pension  actuaries 
and  the  American  Academy  of 
Actuaries. 

Besides  continuing  support  for  either 
unrestricted  accrual  accounting  or  cost 
recognition  based  solely  on  funding,  the 
public  comments  on  the  NPRM 
generally  addressed  details  of  the 
coverage  requiring  clarification  or 
correction.  "This  final  rule  does  not 
deviate  from  the  conceptual  construct  of 
the  NPRM.  As  intended  by  the  four-step 
promulgation  process,  this  rule  has 
evolved  and  the  Board  has  found  an 
informed  balance  between  the 
advantages  of  accrual  accounting  and 
funding.  Further  public  exposure  would 
not  alter  the  conceptual  approach 
exposed  in  the  NPRM  and  expresstnl  in 
this  final  rule. 

Comment:  Thirteen  commenters 
expressed  their  opposition  to  the 
adoption  of  the  ERISA  full  funding 
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limitation.  These  commenters  supported 
full  accrual  accounting  as  the  only 
method  that  provides  true  matching  of 
the  incurrence  of  pension  costs  with  the 
periods  during  which  benefits  were 
earned.  They  contend  that  tax  law  is  not 
good  accrual  accounting  and  that  the 
Board  should  make  accounting  rules 
independently  of  the  concerns  of 
taxability. 

Response:  The  Board  continues  to 
recognize  that  one  of  the  primarj' 
benefits  of  accrual  accounting,  and  one 
of  the  stated  goals  of  the  Board,  is  the 
proper  matching  of  benefiting  contracts 
with  the  incurrence  of  expense.  The 
Board  also  continues  to  support  accrual 
accounting  as  the  most  effective  means 
to  promote  consistency  between  cost 
accounting  periods. 

This  final  rule  is  based  on  the  use  of 
accrual  accounting  to  initially  compute 
the  pension  cost  for  a  period.  The 
assignable  cost  is  then  determined  by 
comparing  the  computed  pension  cost 
accrual  to  a  minimum  of  $0  and  to  the 
maximum  tax-deductible  amount.  The 
Board  has  determined  that  funding  is 
needed  to  substantiate  the  cost 
allocation  because  of  the  magnitude  of 
the  liability  and  the  extended  delay 
between  the  accrual  of  the  cost  and  the 
settlement  of  the  liability.  This  final  rule 
has  not  adopted  ERISA  as  an  accounting 
method,  but  has  modified  accrual 
accounting  to  fit  within  the  confines  of 
practicable  funding. 

Comment:  Eleven  other  commenters 
supported  the  imposition  of  the  full- 
funding  limit.  Two  commenters 
recommended  that  the  cost  accrual  be 
subject  to  a  $0  minimum  because 
contractors  are  prohibited  from 
withdrawing  funds  from  a  qualified 
trust. 

Response:  In  this  final  rule,  the  Board 
refines  the  NPRM  concept  of  a  full- 
funding  limitation.  The  full-funding 
limitation  of  the  final  rule  is 
implemented  through  the  definition  and 
operation  of  the  "assignable  cost 
limitation"  which  defines  the  point 
when  the  plan  is  overfunded  for  cost 
recognition  purposes.  When  a  pension 
plan  is  overfunded,  the  Government 
would  be  violating  its  fiduciary  duty  to 
the  taxpayers  by  advancing  any  further 
reimbursements  to  the  contractor.  The 
assignable  cost  limitation  is  similar  to 
ERISA's  pre-OBRA  87  full  funding 
limitation,  but  uniquely  defined  to 
avoid  confusion  with  ERISA 
terminology.  As  with  the  NPRM, 
whenever  a  plan  is  determined  to  be 
overfunded,  that  is,  the  actuarial  value 
of  assets  exceeds  the  liability,  all 
existing  amortization  bases  are  deemed 
fully  amortized  and  efiminated. 


The  Board  concurs  that  there  should 
be  a  $0  floor  imposed  on  the  assignable 
pension  cost  for  the  period.  The 
Standard  requires  the  funding  agency  to 
be  established  for  the  "exclusive 
benefit"  of  the  participants  so  that 
withdrawals  by  the  contractor  are 
prohibited,  absent  a  plan  termination. 
To  be  internally  consistent,  this  final 
rule  eliminates  the  assignment  of 
negative  costs  to  a  period  and  the 
allocation  of  such  credit  to  contracts, 
except  when  either  assets  revert  or  inure 
to  the  contractor  or  the  segment  is  no 
longer  continuing. 

However,  when  a  contractor  makes  a 
voluntary  investment  decision  to  not 
fund  the  assigned  cost  of  its  qualified 
pension  plan,  which  is  otherwise 
allocable  to  and  payable  as  cost  or  price 
under  Government  contracts,  the 
contractor  has  knowingly  accepted  the 
consequences  of  its  decision.  In  this 
case,  because  there  is  no  conflict 
between  ERISA  and  the  Standards,  there 
is  no  reason  to  alter  the  cost 
computation  and  assignment  for  the 
period.  Permitting  arbitrary 
reassignment  of  the  cost  to  other  periods 
would  be  contrary  to  the  Board's  stated 
goal  of  enhancing  the  consistency  of 
costs  between  periods  and  could  create 
a  potential  for  gaming. 

Comment:  A  major  concern  of  thirteen 
commenters  was  that  the  full-funding 
limitation  is  difficult  to  predict.  Some 
commenters  opined  that  the  emphasis 
on  funding  made  the  rule  unnecessarily 
complex. 

Response:  In  this  final  rule,  full- 
funding,  which  is  measured  by  the 
assignable  cost  limitation  based  on  the 
actuarial  value  of  assets  and  the 
actuarial  accrued  liability,  is  reasonably 
predictable.  Through  the  smoothing 
techniques  of  an  asset  valuation 
method,  large  swings  in  assets  values 
are  dampened.  In  a  relatively  stable 
population,  the  actuarial  accrued 
liability  can  be  fairly  well  predicted 
using  actuarial  projection  techniques  for 
forward  pricing  purposes.  Other  events 
that  dramatically  affect  the  liability  are 
addressed  in  the  provisions  on  cost 
method  changes,  segmentation,  segment 
closings,  plan  terminations,  and  frozen 
plans.  Finally,  contractors  have  some 
flexibility  in  determining  the  timing  of 
certain  other  events,  such  as  assumption 
changes  or  plan  amendments,  that  affect 
the  size  of  the  actuarial  accrued 
liability. 

When  pension  plan  assets  and 
liabilities  are  sufficiently  different  in 
amount,  the  impact  of  the  tax- 
deductible  limits  of  ERISA  can  be 
forecast  with  a  fair  degree  of  certainty. 
The  tax-deductible  limit,  computed 
without  regard  to  the  full-funding 


limitation,  is  generally  based  on  the 
normal  cost  and  10  year  amortization  of 
the  unfunded  actuarial  liability  and  is 
also  relativelv  predictable. 

A  predictability  problem  does  arise 
when  a  plan  is  near  the  threshold  of 
ERISA's  full-funding  limitations.  The 
impact  of  these  limits  is  sensitive  to 
small  changes  in  the  market  value  of 
assets,  the  actuarial  accrued  liability, 
and  prevailing  Treasury  rates.  The 
Board  believes  that  the  "all  or  nothing" 
nature  and  the  magnitude  of  the  impact 
are  beyond  the  normal  assumption  of 
risk  iriherent  in  firm  fixed-priced 
contracting.  However,  the  Board 
believes  that  this  is  a  forward-pricing 
problem  that  may  be  addressed  by  the 
contracting  officer  through  the 
negotiation  of  an  advance  agreement 
reflecting  the  contractor's  unique  facts, 
circumstances,  and  expected  level  and 
mix  of  Government  contracting.  Such 
advance  agreements  could  provide  a 
method  for  achieving  equity  in  the 
forecasting  of  pension  costs  for 
contractors  whose  pension  plans  are 
close  to  entering  or  emerging  from  the 
funding  limits  of  ERISA. 

While  the  special  problems  of 
forward-pricing  will  continue  to  require 
attention  by  the  contracting  officer,  this 
final  rule  does  not  add  more 
complication.  The  concepts  of 
assignable  cost  limitation,  assignable 
cost  deficit,  and  assignable  cost  credit 
contained  in  this  final  rule  are  simply 
the  accounting  and  actuarial 
mechanisms  necessary  to  assign 
computed  costs  that  fall  outside  of  the 
funding  corridor  to  future  periods. 

Comment:  Twelve  commenters  noted 
that,  despite  the  full-funding  limitation, 
the  cost  assigned  under  the  NPRM  could 
still  be  greater  than  the  tax-deductible 
maximum.  Seven  commenters  remarked 
that  ERISA  requires  amortizations  to 
continue,  and  a  new  base  be  est.iblished, 
when  the  contribution  is  affected  by  the 
OBRA  87  full-funding  limitation  only. 
Seven  commenters  recommended  that 
subparagraph  9904.412-50(b)(l)  be 
clarified. 

Response:  This  has  been  corrected  in 
the  final  rule  by  using  the  maximum 
tax-deductible  amount,  however 
determined,  as  the  limit  on  assignable 
cost  for  qualified  plans.  The  accrued 
pension  cost  not  assigned  to  the  currer-.t 
period  is  reassigned  to  future  periods  as 
an  assignable  cost  deficit.  This  final  rule 
also  specifies  that  any  negative  accrued 
cost  be  reassigned  to  future  periods  as 
an  assignable  cost  credit. 

This  final  rule  specifies  that  all 
existing  amortization  bases  are  deemed 
fully  amortized  when  the  accrued  cost 
is  affected  by  the  assignable  cost 
limitation.  This  rule  provides  that  any 
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unfunded  actuarial  liability,  including 
an  actuarial  surplus,  existing  in  the  next 
accounting  period  is  deemed  to  be  an 
actuarial  gain  or  loss  unless  it  is 
attributable  to  a  change  in  assumptions, 
plan  amendment,  or  separately 
identified  portions  of  unfunded 
actuarial  liability  attributable  to 
unfunded  and/or  disallowed  pension 
costs. 

Comment:  Fifteen  commenters  stated 
that  funding  would  not  be  needed  to 
validate  the  liability  of  nonqualified 
defined-benefit  plans  if  the  Board 
retained  the  existing  requirement  that 
the  benefits  be  "compelled". 

Response:  The  Board  believes  it  is 
reasonable  for  the  Government  to 
require  that  pension  cost  of  both 
quaiiluHJ  and  nonqualified  pension 
plans  allocated  to  contracts,  which  the 
Government  pays  for  through  cost  or 
price,  be  subject  to  funding.  This  final 
rule  ensures  that  any  unfunded  portion 
of  assigned  cost  is  isolated  from  the 
computation  of  future  cost  accruals.  To 
prevent  windfall  gains  .or  losses  and  to 
minimize  the  need  for  advance 
agreements  discussed  above,  costs 
allocated  to  fixed-priced  contracts  must 
be  funded  to  the  extent  possible. 

The  Board  notes  that  the  excess 
funding,  which  occurs  when  a 
contractor  funds  more  than  the  assigned 
pension  cost  for  the  period,  is  carried 
forward  to  future  periods  with  interest. 
This  final  rule  retains  the  premature 
funding  provisions  of  the  original 
Standard  through  the  definition  and 
operation  of  prepayment  credits. 

Comment:  Five  commenters  stated 
that  current  period  funding  of  assigned 
costs  for  nonqualified  pension  plans  is 
necessary  to  enhance  the  verifiability  of 
all  costs  allocated  to  contracts  and  to 
reduce  the  risk  that  the  promised 
benefits  inight  never  be  paid. 

Rpspctisf.  As  already  discussed,  the 
Board  is  persuaded  that  funding  of  the 
assigned  cost  is  necessar\'  to 
substantiate  the  liability.  The  Board  is 
also  persuaded  that  requiring  a  taxable 
contractor  to  fund  100%  of  the  pension 
cost  could  impo.se  a  cash  flow  penahy 
to  the  extent  the  amount  funded  may 
not  be  tax-deductible.  The  Board  has 
modified  the  funding  requirement 
accordingly.  However,  the  Board  does 
not  wish  to  provide  a  cash  flow 
advantage  to  tax-exempt  contractors  for 
whom  no  such  cash  flow  penalty  exists. 
Accordingly,  the  complementary 
funding  rule  is  restricted  to  taxable 
entities  only. 

This  final  rule  addresses  the  risk  that 
unfunded  costs  will  not  be  verified  by 
providing  for  an  accounting  of  all 
assigned  costs.  Funded  costs  are 
captured  and  accounted  for  within  the 


assets  of  the  funding  agency.  Amounts 
exempted  from  funding  baaed  on  the 
tax-rate  are  retained  in  the  general  assets 
of  the  contractor  and  accounted  for 
within  the  accumulated  value  of 
permitted  unfunded  accruals.  Portions 
of  assigned  cost  not  substantiated  by 
complementary  funding  must  be 
separately  identified  and  accounted  for 
pursuant  to  9904.412-50(a)(2).  This 
final  rule  ensures  that  all  portions  of 
assigned  cost  and  allocated  cost  are 
tracked  and  accounted  for,  and  thereby 
removes  much  of  the  risk. 

Comment:  Eight  commenters  were 
concerned  that  a  "Rabbi"  trust  would 
not  satisfy  the  "exclusive  benefit" 
requirement  in  the  definition  of  a 
funding  agency  since  creditors  might 
have  superior  rights  to  those  of  the  plan 
participants.  Other  commenters  asked  if 
other  nonqualified  trust  arrangements 
could  qualify  as  a  funding  agency  under 
the  Standard. 

Response:  The  Board's  intention 
when  revising  the  definition  of  a 
funding  agency  was  to  prohibit  the  use 
of  bookkeeping  reserves,  ascrow 
accounts,  or  any  other  arrangement 
under  which  the  rights  of  the  plan 
participants  were  not  clearly  superior  to 
those  of  the  plan  sponsor.  The  basic  test 
of  "exclusive  benefit"  is  whether  the 
contractor  has  relinquished  all  rights  to 
the  funds  and  that,  except  for  the 
extraordinary  event  of  bajikruptcy,  the 
participants  have  primary  rights  to  the 
funds.  The  solvency  of  a  contractor  is 
always  a  concern  to  the  Government 
that  is  not  restricted  merely  to  pension 
costs. 

The  Board  does  not  intend  that  a 
"Rabbi  trust"  be  the  only  funding 
arrangement  that  satisfies  the  funding 
agency  definition.  Other  arrangements 
such  as  so-called  secular  trusts  can  be 
satisfactory.  The  Board  expects  that  as 
tax  law  changes  and  as  qualified  plan 
benefit  limits  possibly  become  more  or 
less  restrictive,  other  funding 
arrangements  may  become  more 
effective  and  more  widely  adopted. 

The  Board  does  not  intend  for  the 
"exclusive  benefit"  clause  to  prohibit 
asset  reversions  where,  after  scttUng  all 
benefit  obligations  to  plan  participants, 
the  residual  assets  of  the  trust  revert  or 
inure  to  a  contractor.  The  funding 
agency  coverage  in  the  pension 
Standards  is  intended  to  be  consistent 
with  the  coverage  for  funded  insurance 
reserves  found  at  9904.416- 
50(u)(l)(v)(B),  which  permits  a  reversion 
of  assets  only  after  all  benefit 
obligations  have  been  satisfied  through 
insurance. 

Comment:  Nine  commenters  were 
concerned  that  taxes  and  administrative 
costs  associated  with  Rabbi  trusts  will 


increase  pension  costs.  Five 
commenters  believe  that  the  NPRM  (and 
prior  ANFRM)  complementary  funding 
rule  for  nonqualified  plans  creates  an 
administrative  burden. 

Response:  The  Board  recognizes  that 
there  will  be  some  additional  expenses 
associated  with  the  use  of 
complementary  funding  and  the  use  of 
nonqualified  trust  funds.  The  specificity 
of  the  final  rule  gives  contractors  clear 
rules  under  which  they  can  choose  to 
compute,  assign,  and  allocate  the  costs 
of  a  nonqualified  plan.  The  benefits  of 
an  accurate  accounting  of  all  assigned 
costs  will  offset  any  increased 
administrative  expense  to  the 
Government  and  contractors. 

There  will  be  an  increase  in  the  cost 
of  such  plans  for  the  taxes  on  the 
earnings  of  the  nonqualified  trust  fund 
that  are  directly  paid  by  or  reimbursed 
from  the  fund.  These  taxes  arc  a  valid 
expense  of  the  pension  plan  incurred  in 
response  to  the  final  rule's  requirement 
that  a  portion  of  the  assigned  cost  be 
funded.  The  Board  notes  that,  in  fact, 
such  increased  costs  are  being  returned 
to  the  Government  through  the  payment 
of  the  tax. 

The  rule  specifies  that  income  taxes 
on  the  earnings  of  a  nonqualified  trust 
are  treated  as  administrative  expenses 
and  not  as  decrements  to  the  assumed 
investment  earning  rate.  This  technical 
correction  clarifies  that  the  interest 
assumption  used  to  compute  actuarial 
values  is  not  reduced  to  reflect  taxes  on 
fund  earnings.  This  rule  is  not  intended 
to  prevent  contractors  from  expressing 
the  actuarial  assumption  for 
administrative  expenses  as  a  percentage 
of  the  earnings. 

Comment:  Two  commenters  suggested 
that  the  final  rule  address  how  ERISA's 
funding  limits  are  allocated  to  st\i;nu'nts 

Response:  Only  the  maxinuim  tax- 
deductible  amount  and  the  contribution 
to  the  funding  agency  are  determined 
for  the  pension  plan  in  its  entirety. 
Under  segmented  accounting,  all  other 
aspects  of  period  cost;  i.e.,  normal  cost, 
unfunded  actuarial  liability,  assignable 
cost  limitation,  are  measured  at  the 
segment  levej.  This  final  rule  requires 
that  the  tax-deductible  maximum, 
determined  for  the  plan  as  a  whole, 
must  be  apportioned  to  segments  using 
a  basis  that  considers  the  assignable 
costs  or  the  funding  levels  of  the 
segments.  Illustrations  of  how  plan- 
wide  values  are  apportioned  to 
segments  have  been  added. 

In  addition,  to  ease  the  funding  of 
costs  attributable  to  Government 
contracts,  this  final  rule  allows 
contractors  with  predominantly 
commercial  business  to  apportion 
contributions  for  qualified  defined- 
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benefit  plans  to  their  GovenunenI 
segments  first,  but  only  if  the  oontractor 
uses  segmented  accounting.  Unfunded 
assigned  costs,  whether  attributable  to 
Government  contracts  or  commercial 
business,  will  be  separately  identified 
under  9904.41 2-50(a)(2)  and  thereby 
isolated  from  future  cost  computations 
and  future  allocation.  This  provision 
allows  the  contractor  to  determine  when 
to  hind  costs  of  its  qualified  defined- 
benefit  plan  for  segments  that  are 
associated  solely  with  commercial 
business. 

Although  the  assets  of  a  pension  plan 
are  subject  to  the  claims  of  all  plan 
partici Pali's,  the  Board  befieves  the 
fundiii^  requirements  and  protections  of 
ERISA  will  prevent  any  untenable 
differences  in  funding  levels  of 
segments  from  arising.  Because 
nonqualified  plans  lack  the  funding 
requirement  p.'otection  of  ERISA,  the 
funding  of  such  plans  must  be 
apportioned  across  all  segments. 

Comment:  Four  commenters 
suggested  that  the  definition  of  a 
segment  closing  should  be  clarified. 
Concerns  were  raised  that  an  internal 
reorganization  would  require  a  current 
period  adjustment  for  a  segment  closing 
even  though  neither  the  segment's  nor 
the  contractor's  relationship  to  the 
Government  had  changed. 

/response.- The  definition  has  been 
revised  to  delineate  three  condJtiiMis 
requiring  a  current  period  adjustment. 
The  first  condition  occurs  when  there  is 
a  change  in  ownership  of  the  segment, 
not  ju.st  a  simple  reorganization  within 
the  contractor's  internal  structure.  The 
second  event  is  the  one  addressed  in  the 
NPRM;  that  is.  when  the  contractual 
relationship  ends  because  the  segment 
operationally  ceases  to  exist.  The  thin! 
(;ase  addres.sp.s  the  end  of  the 
contractual  relationship  with  the 
Government,  whether  the  segment 
continues  in  operation  or  not. 

Comment:  Two  commenters  opposed 
using  the  accrued  benefit  cost  method 
(ABCM)  to  determine  the  actuarial 
liability  for  a  segment  closing  or  plan 
termination  adjustment.  These 
commenters  believe  the  ABCM 
understates  the  liability.  Four 
commenters  supported  limiting  the 
actuarial  assumptions  used  to  determine 
the  segment  closing  and  plan 
termination  adjustment.  These 
commenters  also  supported  a  phase-in 
of  benefit  improvements  adopted  within 
5  years  of  a  s^ment  closing  or  plan 
termination. 

Response:  In  this  final  rule,  the 
actuarial  accrued  liability,  used  for 
determining  the  adjustment  for  a 
segment  closing  or  curtailment  of 
b«?nefit"5,  is  determined  using  the 


accrued  benefit  cost  metiMid.  For  a 
curtailment  of  benefits  or  for  plan 
participants  who  are  terminated  from 
employment  in  a  segment  closing,  the 
accrued  benefit  is  the  appropriate 
measure  of  the  ultimate  benefit  that  will 
be  paid  under  the  plan.  If  plan 
participants  remain  employed  by  the 
contractor,  whether  in  the  same  or 
another  segment,  the  Board  believes  the 
responsibility  for  future  salary 
increases,  which  are  attributable  to 
future  productivity,  merit,  and  inflation, 
belongs  to  the  future  customers  that 
benefit  from  the  participants'  continued 
employment.  The  Board  note?  that  the 
ABCM  does  recognize  the  cost  of  vesting 
earned  by  the  participants  future 
service. 

The  Board  also  befieves  that  when 
there  is  an  immediate  period  liquidation 
of  the  liabihty  through  the  payment  of 
lump  sum  settlements  or  the  purchase 
of  annuities,  the  cost  of  such  settlements 
and  annuities  is  an  exact  measure  of  the 
liability,  although  the  Govemnjent  does 
have  a  right  to  share  in  a.ny  future 
dividends  or  reiunds.  This  final  rule  ha^ 
been  revi.«;ed  accordingly. 

Consistent  with  the  requirement  that 
actuarial  assumptions  be  individual 
best-estimates  of  future  long-term 
economic  and  demographic  trends,  this 
final  rule  requires  that  the  assumptions 
u.sed  to  determine  the  actuarial  liability 
be  consistent  with  the  assumptions  that 
have  been  in  use.  This  is  consistent  with 
the  fact  that  the  pension  plan  is 
continuing  even  though  the  segment  has 
closed  or  the  earning  of  futurt;  benefits 
has  been  curtailed.  The  Board  does  not 
intend  this  rule  to  prevent  contractors 
from  using  as.sumptions  that  have  been 
revised  based  on  a  persuasive  aUuarial 
experience  study  or  a  change  in  a  plan's 
investment  policy. 

This  final  rule  dues  include  a  sixty- 
month  phase-in  of  voluntary  benefit 
improvements  to  forestall  an  increase  in 
the  liability  in  contemplation  of  a 
segment  closing  or  plan  termination 
Improvements  mandated  by  law  or 
granted  though  collective  bargaining 
negotiations  are  not  considered 
voluntary.  A  plan  termination  or 
curtailment  of  benefits  is  viewed  a.s 
negating  the  intent  of  any  recent 
voluntary  benefit  improvements. 

Under  the  revised  detiuition  of  a 
segment  closing,  some  eropluyees  may 
remain  in  a  segment  perfonning  non- 
Govemmenl  work  while  other 
employees  may  be  transferred  to  other 
segments.  For  consistency,  the 
provisions  for  transfers  of  either  active 
or  retired  partkapants  specify  that  the 
assets  transferred  must  equal  the 
actuarial  accrued  liability  determined 
under  the  accrued  benefit  cost  method. 


Comment:  Oie  oommenter  asked  if  a 
contractor  must  determine  whether  a 
termination  of  plan  gain  or  loss  has 
occurred  before  an  adjustment  is 
required.  Another  oommenter  asked  if  a 
termination  of  plan  gain  or  loss  occurs 
when  a  pension  plan  is  "frozen." 

Response:  The  definition  has  been 
changed  to  refer  to  an  event;  that  is.  the 
termination  of  a  pension  plan.  Any 
resultant  gain  or  loss  for  Government 
contracting  purposes  is  determined  by 
the9904.413-50(cKl2)  adjustment.  The 
"freezing"  of  a  pension  plan  is 
addressed  by  the  addition  of  a  definition 
for  a  "Curtailment  of  Benefits." 
Comment:  Two  commenters 
supported  the  amortization  of  any 
segment  closing  adjustment,  rather  than 
an  immediate  period  adjustment. 

Response:  Under  this  final  rule,  the 
9904.41 3-50(c)(l 2)  adjustment  is 
determined  as  a  current  period 
adjustment,  whether  or  not  assets 
actually  revert  from  the  trust.  The  Bdanl 
believes  a  current  period  adjustment  is 
appropriate  when  there  is  a  disrupiinn 
of  the  contracting  relationship,  a 
discontinuance  of  the  operational 
segment,  or  a  discontinuance  of  the 
pension  plan.  When  such  events  (muf. 
pension  co.sts  can  no  longer  l»e 
computed  and  adjusted  on  an  on->;i)ing 
basis  since  there  are  either  lio  futiire 
accounting  periods  in  whii:h  crwlits  oi 
(;hargcs  csn  be  allocated  to  coiitnn  ts  or 
no  future  periixLs  in  whi<.h  henrfii^  wijl 
be  earned. 

If  a  contraUor  will  cuntinut:  to  li.ni 
a  contratXing  relationship  with  the 
Govertunent,  the  final  rule  does  pi-rnnt 
the  cognizant  Federal  official  and  the 
contractor  to  iH>g«aiate  an  amortization 
schedule.  This  provision  will  allow  a. 
crontractor  to  ;)l locale  an  adjuslmiftil 
credit  to  future  years  during  which  il 
can  n^cover  thv  amount  of  credited 
assets  either  through  decTcased  {Mfiisiuu 
costs  or  thnujgh  prices  charged  to  ulher 
«;ust(nners  liencfiting  from  the  fuliin; 
work  perfornusd  by  plan  participjints 

(Comment:  Eleven  commenters 
n?qiipsted  that  the  Board  clarify  thnt  the 
9904.413-.50(c)(12)  adjiistment  could 
result  in  a  charge  to  final  cost  ohjn«1iv«*s 
if  the  liabilities  exceeded  the  assets. 

Response:  Tlie  final  rule  refers  to  the 
"difference"  (x'tween  assets  and 
fiabilitjes  without  prejudice  towanls 
cither  adjustment  credits  or  adjustment 
charges.  An  illustration  of  the 
adjustment  when  liabilities  exc-eed 
assets  has  been  added. 

Conunent:  FtMir  commenters  a^kltl  th«> 
Board  to  clarify  how  theCovemmfnfs 
.share  of  the  ad)itstnient  was  to  be 
determined.  Five  commenters  opp«>Ned 
the  inclusion  of  fixed-prioerontrait^  in 
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any  formula  used  to  determine  the 
Government's  share. 

Response:  The  asset  value  used  to 
determine  the  adjustment  amount  is  the 
market  value  of  the  assets,  including 
permitted  unfunded  accruals,  plus 
portions  of  unfunded  liability  identified 
pursuant  to  9904.412-50(a)(2).  i.e..  plan 
assets  retained  by  the  contractor  due  to 
allocated  but  unfunded  costs.  The  asset 
value  is  reduced  for  the  accumulated 
value  of  any  prepayment  credits  since 
such  assets  have  never  been  assigned  to 
past  periods  nor  allocated  to 
Government  contracts.  Because  this 
asset  value  represents  the  current  value 
of  assigned  costs  of  prior  periods,  the 
sum  of  previously  assigned  pension 
costs  is  the  denominator  of  the  fraction 
The  portion  of  these  assets  attributable 
to  the  Government's  participation  in  the 
funding  of  the  pension  plan  through 
cost  or  price  is  measured  by  the  sum  of 
costs  allocated  to  Government  contracts. 
The  fraction  is  determined  based  on 
data  from  years  that  are  representative 
of  the  Government's  participation, 
which  is  a  factual  determination  best 
made  by  the  contracting  officer. 
"    Costs  allocated  to  fixed-price 
contracts  subject  to  CAS  9904.412  and 
9904.413  are  included  since  the 
Government  has  participated  in  the 
funding  of  the  plan  through  the 
payment  of  the  estimated  pension  cost 
considered  in  the  pricing  of  the 
contract.  A  risk/revvard  of  a  fixed-price 
contract  is  the  deviation  of  actual  costs 
from  tlie  estimated  cost  considered  in 
the  price.  If  a  single  period  event,  eg  . 
segment  closing,  plan  termination,  or 
btrnefit  curtailment,  alters  the  on-going 
nature  of  the  pension  plan  or  segment, 
the  (tffect  on  fixed-price  contracts 
should  be  similar  to  that  of  an 
accounting  practice  change. 

Cointtwnt:  Four  commenlers 
supported  amending  the  NPRM 
coverage  to  explicitly  slate  that  the 
9«)04.4i;{-50(c)(12)  adjustment  is 
determined  m;t  of  the  excise  tax  on 
pensiim  plan  asset  reversions. 

Hf>f)onst'Thc  Board  agrees.  Before 
applying  the  fraction  that  determines 
llie  Government's  share,  subdivision 
9904.41  J-50((:)(12)(vi)  reduces  the 
adjustment  amount  for  any  e.xcise  taxes 
assessed  on  assets  that  revert  to  the 
contractor  as  part  of  a  pension  plan 
termination.  The  excise  tax  is  intended 
to  discourage  plan  sponsors  from 
terminating  their  qualified  pension 
plans,  and  under  this  final  rule. 
Government  contractors  are  subject  to 
the  same  termination  penaUy  as  their 
commercial  counterparts.  Since  the 
excise  tax  is  returned  to  the 
Government,  albeit  the  Internal  Revenue 
Ser\'ice.  the  Board  believes  equity 


warrants  determining  the  Government's 
share  based  on  the  net  adjustment 
amount. 

While  the  Board  believes  the 
Government's  allocable  share  of  any 
adjustment  should  be  net  of  any 
reversion  excise  tax.  the  allowability  of 
such  excise  taxes  continues  to  be  " 
determined  by  the  applicable  cost 
principles.  Income  taxes,  which  are  paid 
to  the  Internal  Revenue  Service  as  an 
offset  against  prior  tax  deductions, 
continue  not  to  be  allocable. 

Comnienf.  Six  commenters  suggested 
that  a  segment  closing  adjustment  is  not 
necessary  if  the  assets  and  liabilities  of 
the  segment  were  transferred  to  the 
successor  contractor. 

Response:  The  Board  agrees.  The 
appropriate  coverage  and  illustrations 
have  been  added. 

List  of  Subjects  in  48  CFR  Parts  9903 
and  9904 

Cost  accounting  standards. 
Government  procurement. 
Richard  C.  Loeb. 

Executive  Secretary:  Cost  Accountir\g 
Standards  Board. 

PART  9903— CONTRACT  COVERAGE 

1.  The  authority  citations  for  Parts 
9903  and  9904  continue  to  read  as 
follows: 

Authority:  Public  Law  100-679.  102  Stat 
4()Sr..41  use  422. 

9903.201     [Amended] 

2.  Subsection  9903.201-1  is  amended 
by  removing  and  reserving  paragraph 
(b)(ll) 

PART  9904— COST  ACCOUNTING 
STANDARDS 

3.  Subsection  9904.412-30  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

9904.412-00    Oefinitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection  requires  otherwise. 

(1)  Accrued  benefit  cost  method 
means  an  actuarial  cost  method  under 
which  units  of  benefits  are  assigned  to 
each  cost  accounting  period  and  are 
valued  as  they  accrue;  that  is.  based  on 
the  services  performed  by  each 
employee  in  the  period  involved.  The 
measure  of  normal  cost  under  this 
method  for  each  cost  accounting  period 
is  the  present  value  of  the  units  of 
benefit  deemed  to  be  credited  to 
employees  for  service  in  that  period. 


The  measure  of  the  actuarial  accrued 
liability  at  a  plan's  inception  date  is  the 
present  value  of  the  units  of  benefit 
credited  to  employees  for  service  prior 
to  that  date.  (This  method  is  also  known 
as  the  Unit  Credit  cost  method  without 
salary  projection.) 

(2)  Actuarial  accrued  liability  means 
pension  c'ost  attributable,  under  the 
actuarial  cost  method  in  use,  to  years 
prior  to  the  current  period  considered 
by  a  particular  actuarial  valuation.  As  of 
such  date,  the  actuarial  accrued  liability 
represents  the  excess  of  the  present 
value  of  future  benefits  and 
administrative  expenses  over  the 
present  value  of  future  normal  costs  for 
all  plan  participants  and  beneficiaries 
The  excess  of  the  actuarial  accrued 
liability  over  the  actuarial  value  of  the 
assets  of  a  pension  plan  is  the  Unfunded 
Actuarial  Liability.  The  excess  of  the 
actuarial  value  of  the  assets  of  a  pension 
plan  over  the  actuarial  accrued  liability 
is  an  actuarial  surplus  and  is  treated  as 
a  negative  unfunded  actuarial  liability. 

(3)  Actuarial  assumption  means  an 
estimate  of  future  conditions  affecting 
pension  cost;  for  example,  mortality 
rate,  employee  turnover,  compensation 
levels,  earnings  on  pension  plan  assets, 
changes  in  values  of  pension  plan 
assets. 

(4)  Actuarial  cost  method  means  a 
technique  which  uses  actuarial 
assumptions  to  measure  the  present 
value  of  future  pension  benefits  and 
pension  plan  administrative  expenses, 
and  which  assigns  the  cost  of  such 
benefits  and  expenses  to  cost  accounting 
periods.  The  actuarial  cost  method 
includes  the  asset  valuation  method 
used  to  determine  the  actuarial  value  of 
the  assets  of  a  pension  plan. 

(5)  Actuarial  gain  and  loss  means  the 
effect  on  pension  cost  resulting  from 
differences  between  actuarial 
assumptions  and  actual  experience.  X 

(6)  Actuarial  valuation  means  the  4. 
determination,  as  of  a  specified  date,  of 
the  normal  cost,  actuarial  accrued 
liability,  actuarial  value  of  the  assets  of 

.  a  pension  plan,  and  other  relevant 
values  for  the  pension  plan. 

(7)  Assignable  cost  credit  means  the 
decrease  in  unfunded  actuarial  liability 
that  results  when  the  pension  cost 
computed  for  a  cost  accounting  period 
is  less  than  zero. 

(8)  Assignable  cost  deficit  means  the 
increase  in  unfunded  actuarial  liability 
that  results  when  the  pension  cost 
computed  for  a  qualified  defined-benefit 
pension  plan  exceeds  the  maximum  tax- 
deductible  amount  for  the  cost 
accounting  period  determined  in 
accordance  with  the  Employee 
Retirement  Income  Security  Act  of  1974 
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(ERISA).  29  U.S.C.  1001  et  seq.,  as 
amended. 

(9)  Assignable  cost  limitation  means 
the  excess,  if  any,  of  the  actuarial 
accrued  iiabiiity  plus  the  current  normal 
cost  over  the  actuarial  value  of  the 
assets  of  the  pension  plan. 

(10)  Defined-benefit  pension  plan 
means  a  pension  plan  in  which  the 
benefits  to  be  paid  or  the  basis  for 
determining  such  benefits  are 
established  in  advance  and  the 
contributions  are  intended  to  provide 
the  stated  benefits. 

(11)  Defined-contribution  pension 
plan  means  a  pension  plan  in  which  the 
contributions  are  established  in  advance 
;ind  the  benefits  are  determined  thereby. 

(12)  Funded  pension  cost  means  the 
portion  ot  pension  cost  for  a  current  or 
prior  c-ost  accounting  period  that  has 
been  paid  to  a  funding  agencv. 

(13)  Funding  agency  means  an 
organization  or  individual  which 
provides  facilities  to  receive  and 
accumulate  assets  to  be  used  either  for 
the  payment  of  benefits  under  a  pension 
plan,  or  for  the  purchase  of  such 
benefits,  provided  such  aa:umulated 
assets  form  a  part  of  a  pension  plan 
established  for  the  exclusive  benefit  of 
the  plan  participants  and  their 
beneficiaries.  The  fair  market  value  of 
the  assets  held  by  the  funding  agency  as 
of  a  specified  date  is  the  Funding 
Agency  Balance  as  of  that  date. 

(14)  Immediate-gain  actuarial  cost 
method  means  any  of  the  several  cost 
methods  under  which  actuarial  gains 
and  losses  are  included  as  part  of  the 
unfunded  actuarial  liability  of  the 
pension  plan,  rather  than  as  part  of  the 
normal  cost  of  the  plan. 

(15)  Market  value  of  the  assets  means 
the  sum  of  the  funding  agency  balance 
plus  the  accumulated  value  of  any 
permitted  unfunded  accruals  belonging 
to  a  pension  plan.  The  Actuarial  Value 
of  the  Assets  means  the  value  of  cash, 
investments,  permitted  unftmded 
accruals,  and  other  property  belonging 
to  a  pension  plan,  as  used  by  the  actuary 
for  the  purpose  of  an  actuarial 
valuation. 

(16)  Multiemployer  pension  plan 
means  a  plan  to  which  more  than  one 
employer  contributes  and  which  is 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  an  employee  organization  and 
more  than  one  employer. 

(17)  NonforfeitcDie'meAns  a  right  to  a 
pension  benefit,  either  immediate  or 
deferred,  which  arises  from  an 
employee's  service,  which  is 
unconditional,  and  which  is  legally 
enforceable  against  the  pension  plan  or 
the  contractor.  Rights  to  benefits  that  do 
not  satisfy  this  definition  are  considered 


forfeitable.  A  right  to  a  pension  benefit 
is  not  forfeitable  solely  because  it  may 
be  affected  by  the  employee's  or 
beneficiary's  death,  disability,  or  failure 
to  achieve  vesting  requirements.  Nor  is 
a  right  considered  forfeitable  because  it 
can  be  affected  by  the  unilateral  actions 
of  the  employee. 

(18)  Normal  cost  means  the  annual 
cost  attributable,  under  the  actuarial 
cost  method  in  use,  to  current  and 
future  years  as  of  a  particular  valuation 
date,  excluding  any  payment  in  respect 
of  an  unfunded  actuarial  liability. 

(19)  Pay-as-you-go  cost  method  means 
a  method  of  recognizing  pension  cost 
only  when  benefits  are  paid  to  retired 
employees  or  their  beneficiaries 

(20)  Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plan  participants  after 
their  retirement,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 
and  total  disability  and  death  payments, 
and  survivorship  payments  to 
beneficiaries  of  deca?ased  employees 
may  be  an  integral  part  of  a  pension 
plan. 

(21)  Pension  plan  participant  means 
any  employee  or  former  employee  of  an 
employer,  or  any  member  or  former 
member  of  an  employee  organization, 
who  is  or  may  become  eligible  to  rtiOiiv«! 
a  benefit  frtjm  a  pension  plan  which 
covers  employees  of  such  employer  or 
members  of  such  organization  who  have 
satisfied  the  plan's  participation 
requirements,  or  whose  beneficiaries  are 
receiving  or  may  be  eligible  to  receive 
any  such  benefit.  A  participant  whose 
employment  status  with  the  emploj-er 
has  not  been  terminated  is  an  active 
participant  of  the  employer's  pension 
plan. 

(22)  Permitted  unfunded  accrual 
means  the  amount  of  pension  cost  for 
nonqualified  defined-benefit  pension 
plans  that  is  not  required  to  be  funded 
under  9904.41 2-50(d)(2).  The 
Accumulated  Value  of  Permitted 
Unfunded  Accruals  means  the  value,  as 
of  the  measurement  date,  of  the 
permitted  unfunded  accruals  adjusted 
for  imputed  earnings  and  for  benefits 
paid  by  the  contractor. 

(23)  Prepayment  credit  means  the 
amount  funded  in  excess  of  the  pension 
cost  assigned  to  a  cost  act;ounting 
period  that  is  carried  forward  for  future 
recognition.  The  Accumulated  Value  of 
Prepayment  Credits  means  the  value,  as 
of  the  measurement  date,  of  the 
prepayment  credits  adjusted  for  interest 
at  the  valuation  rate  and  decreased  for 


amounts  used  to  fund  pension  <xjsts  or 
liabilities,  whether  assignable  or  not. 

(24)  Projected  benefit  oosl  utelhod 
means  either  (i)  any  of  the  several 
actuarial  cost  methods  which  di.stribute 
the  estimated  total  cost  of  all  of  the 
employees'  prospective  benefits  over  a 
period  of  years,  usually  their  working 
i^areers,  or  (ii)  a  modific^ition  of  the 
accrued  benefit  cost  method  that 
considers  projected  c^jmpfuisation 
levels. 

(25)  Qualifif^  pension  plan  means  a 
pension  plan  comprising  a  definite 
written  program  communicatwl  to  ami 
for  the  exclusive  benefit  of  employiM-j 
which  meets  the  criteria  deemed 
essential  by  the  Internal  Revenue 
Serv  ice  as  s«»t  forth  in  the  Intcrnai 
Revenue  CtKle  for  preferential  tiix 
treatment  regarding  contributions, 
inve.stmonts,  and  distributions.  Any 
other  jilan  is  a  Nonqualified  Pension 
Plan. 

(b)  *  •  ' 

4.  Subsettion  9904.412-40  is  n-vised 
to  n^  as  follows: 

9904.412-40    Fundamental  requirement, 
(a)  Components  of  liension  cost.  (1) 
For  dnfincd-Jwncfit  pension  plans, 
except  for  plans  accounted  for  un«ier  Ihe 
pay-as-you-go  cost  method,  the 
lomjjonents  of  jKinsion  cost  for  a  cost 
accounting  period  are  (i)  the  normal  cost 
of  the  period,  (ii)  a  part  of  any  unfunded 
actuarial  liability,  (iii)  an  interest 
i^piivalent  on  the  unamortized  iMHtiuii 
of  any  unfunded  actuarial  liability,  and 
(iv)  an  adjustment  for  any  aijuariai 
gains  and  losses. 

(2)  For  defined-contribution  pension 
plans,  the  pension  cost  for  a  cost 
accounting  period  is  the  net 
contribution  required  to  he  niiidc  for 
that  period,  aftej  taking  into  acttiunl 
dividends  and  other  credits,  where 
applicable. 

(3)  For  defined-benefit  pension  plans 
.u;counted  for  under  the  pav-a.s-yoii-;;o 
cost  method,  the  components  of  pension 
cost  (bra  cost  accounting  perioti  .ire: 

(i)  The  net  amount  of  periodic 
ben(!fits  paid  for  that  period,  and 

(ii)  An  amortization  installment, 
including  an  interest  equivalent  on  the 
unamortized  settlement  amount, 
attributable  to  amounts  paid  to 
irrevocably  settle  an  obligation  for 
periodic  benefits  due  in  current  and 
fiiture  cost  accounting  periods. 

(b)  Measurement  of  pension  cost.  (1) 
For  defined-l)encfit  pension  plans  other 
than  those  accounted  for  under  the  pay- 
as-you-go  cost  method.  th<!  amount  of 
pension  exist  of  a  cost  accounting  jieriod 
shall  be  determined  by  use  of  an 
immediate-gain  actuarial  cost  methcKl 
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(2)  Each  actuarial  assumption  used  to 
measure  pension  cost  shall  be  separately 
identified  and  shall  represent  the 
contractor's  best  estimates  of  anticipated 
experience  under  the  plan,  taking  into 
account  past  experience  and  reasonable 
expectations.  The  validity  of  each 
assumption  used  shall  be  evaluated 
solely  with  respect  to  that  assumption 
Actuarial  assumptions  used  in 
calculating  the  amount  of  an  unfunded 
actuarial  liability  shall  be  the  same  as 
those  used  for  other  components  of 
pension  cost. 

(c)  Assignnwnt  of  pension  cost. 
Except  costs  assigned  to  future  periods 
by  9904.412-50(c)  (2)  and  (5).  the 
amount  of  pension  cost  computed  for  i\ 
cost  accounting  period  is  assignable 
only  to  that  period.  For  defined-l)enefit 
pension  plans  other  than  those 
accounted  for  under  the  pay-as-you-go 
cost  method,  the  pension  cost  is 
assignable  only  if  the  sum  of  (1)  the 
unamortized  portions  of  assignable 
unfunded  actuarial  liability  developed 
and  amortized  pursuant  to  9904.412- 
50(a)  (1).  and  (2)  the  unassignable 
portions  of  unfunded  actuarial  liability 
separately  identified  and  maintained 
pursuant  to  9904.4 12-50(a)(2)  equals 
the  total  unfunded  actuarial  liability. 

(d)  Allocation  of  pension  cost. 
Pension  costs  assigned  to  a  cost 
accounting  period  are  allocable  to 
intermediate  and  final  cost  objectives 
only  if  they  meet  the  requirements  for 
allocation  in  9904.4 12-50(d).  Pension 
costs  not  meeting  these  requirements 
may  not  be  reassigned  to  any  future  cost 
ac<:ounting  period. 

5.  Subsection  9904.412-50  is  revised 

to  read  as  follows: 

9904.412-60    Techniques  for  application. 

(a)  Components  of  pension  cost.  (1) 
The  following  portions  of  unfunded 
actuarial  liability  shall  be  included  as  a 
separately  identified  part  of  the  pension 
cost  of  a  cost  accounting  period  and 
shall  be  included  in  equal  annual 
installments.  Each  installment  shall 
consist  of  an  amortized  portion  of  the 
unfunded  actuarial  liabiJity  plus  an 
interest  equivalent  on  the  unamortized 
portion  of  such  liability.  The  period  of 
anuirtization  shall  be  established  as 
follows; 

(i)  If  amortization  of  an  unfunded 
actuarial  liability  has  begun  prior  to  the 
date  this  Standard  first  becomes 
applicable  to  a  contractor,  no  change  in 
the  amortization  period  is  required  by 
this  Standard. 

(ii)  If  amortization  of  an  unfunded 
actuarial  liability  has  not  begun  prior  to 
the  date  this  Standard  first  becomes 
applicable  to  a  contractor,  the 
amortization  period  shall  begin  with  the 


period  in  which  the  Standard  becomes 
applicable  and  shall  be  no  more  than  30 
years  nor  less  than  10  years.  However, 
if  the  plan  was  in  existence  as  of 
January  1.  1974.  the  amortization  period 
shall  be  no  more  than  40  years  nor  less 
than  10  years. 

(iii)  Each  increase  or  decrease  in 
unfunded  actuarial  liability  resulting 
from  the  institution  of  new  pension 
plans,  from  the  adoption  of 
improvements,  or  other  changes  to 
pension  plans  subsequent  to  the  date 
this  Standard  first  becomes  applicable 
to  a  contractor  shall  be  amortized  over 
no  more  than  30  years  nor  less  than  10 
vears. 

(iv)  If  any  assumptions  arc  changed 
during  an  amortization  period,  the 
resulting  increase  or  decrease  in 
unfunded  actuarial  liability  shall  be 
separately  amortized  over  no  more  than 
30  years  nor  less  than  10  years. 

(v)  Actuarial  gafris  and  losses  shall  be 
identified  separately  from  unfunded 
actuarial  liabilities  that  are  being 
amortized  pursuant  to  the  provisions  of 
this  Standard.  The  accounting  treatment 
to  be  afforded  to  such  gains  and  losses 
shall  be  in  accordance  with  Cost 
Accounting  Standard  9904.413. 

(vi)  Each  increase  or  decrease  in 
unfunded  actuarial  liability  resulting 
from  an  assignable  cost  deficit  or  credit, 
respectively,  shall  be  amortized  over  a 
period  of  10  years. 

(vii)  Each  increase  or  decrease  in 
unfunded  actuarial  liability  resulting 
from  a  change  in  actuarial  cost  method, 
including  the  asset  valuation  method, 
shall  be  amortized  over  a  period  of  10 
to  30  years.  This  provision  shall  not 
affect  the  requirements  of  9903.302  to 
adjust  previously  priced  contracts. 

(2)  Except  as  provided  in  9904.412- 
50(d)(2).  any  portion  of  unfunded 
actuarial  liability  attributable  to  either 
(i)  pension  costs  applicable  to  prior 
years  that  were  specifically  unallowable 
in  accordance  with  then  existing 
Government  contractual  provisions  or 
(ii)  pension  costs  assigned  to  a  cost 
accounting  period  that  were  not  funded 
in  that  period,  shall  be  separately 
identified  and  eliminated  from  any 
unfunded  actuarial  liability  being 
amortized  pursuant  to  paragraph  {a)(l) 
of  this  subsection.  Such  portions  of 
unfunded  actuarial  liability  shall  be 
adjusted  for  interest  at  the  valuation  rate 
of  interest.  The  contractor  may  elect  to 
fund,  and  thereby  reduce,  such  portions 
of  unfunded  actuarial  liability  and 
future  interest  adjustments  thereon. 
Such  funding  shall  not  be  recognized  for 
purposes  of  9904.412-50(d). 

(3)  A  contractor  shall  establish  and 
consistently  follow  a  policy  for  selecting 
specific  amortization  periods  for 


unfunded  actuarial  liabilities,  if  any, 
that  are  developed  under  the  actuarial 
cost  method  in  use.  Such  policy  may 
give  consideration  to  factors  such  as  the 
size  and  nature  of  the  unfunded 
actuarial  liabilities.  Except  as  provided 
in  9904.4 12-50(c)(2)  or  9904.413- 
50(c)(12).  once  the  amortization  period 
for  a  portion  of  unfunded  actuarial 
liability  is  selected,  the  amortization 
process  shall  continue  to  completion. 

(4)  Any  amount  funded  in  excess  of 
the  pension  cost  assigned  to  a  cost 
accounting  period  shall  be  accounted 
for  as  a  prepayment  credit.  The 
accumulated  value  of  such  prepayment 
credits  shall  be  adjusted  for  interest  at 
the  valuation  rate  of  interest  until 
applied  towards  pension  cost  in  a  future 
accounting  period.  The  accumulated 
value  of  prepayment  credits  shall  be 
reduced  for  portions  of  the  accumulated 
value  of  prepayment  credits  used  to 
fund  pension  costs  or  to  fund  portions 
of  unfunded  actuarial  liability 
separately  identified  and  maintained  in 
accordance  with  9904.41 2-50(a)(2).  The 
accumulated  value  of  any  prepayment 
credits  shall  be  excluded  from  the 
actuarial  value  of  the  assets  used  to 
compute  pension  costs  for  purposes  of 
this  Standard  and  Cost  Accounting 
Standard  9904.413. 

(5)  An  excise  tax  assessed  pursuant  to 
a  law  or  regulation  because  of  excess, 
inadequate,  or  delayed  funding  of  a 
pension  plan  is" not  a  component  of 
pension  cost.  Income  taxes  paid  from 
the  funding  agency  of  a  nonqualified 
defined-benefit  pension  plan  on 
earnings  or  other  asset  appreciation  of 
such  funding  agency  shall  be  treated  as 
an  administrative  expense  of  the  fund 
and  not  as  a  reduction  to  the  earnings 
assumption. 

(6)  For  purposes  of  this  Standard, 
defined-benefit  pension  plans  fimded 
exclusively  by  the  purchase  of 
individual  or  group  permanent 
insurance  or  annuity  contracts,  and 
thereby  exempted  from  ERISA  s 
minimum  funding  requirements,  shall 
be  treated  as  defined-contribution 
pension  plans.  However,  all  other 
defined-benefit  pension  plans 
administered  wholly  or  in  part  through 
insurance  company  contracts  shall  be 
subject  to  the  provisions  of  this 
Standard  relative  to  defined-benefit 
pension  plans. 

(7)  If  a  pension  plan  is  supplemented 
by  a  separately-funded  plan  which 
provides  retirement  benefits  to  all  of  the 
participants  in  the  basic  plan,  the  two 
plans  shall  be  considered  as  a  single 
plan  for  purposes  of  this  Standard.  If  the 
effect  of  the  combined  plans  is  to 
provide  defined-benefits  for  the  plan 
participants,  the  combined  plans  shall 


be  treated  as  a  defined-benefit  plan  for 
purposes  of  this  Standard. 

(8)  A  multiemployer  pension  plan 
established  pursuant  to  the  terms  of  a 
collective  bargaining  agreement  shall  be 
considered  to  be  a  defined-contribution 
pension  plan  for  purposes  of  this 
Standard. 

(9)  A  pension  plan  applicable  to  a 
Federally-funded  Research  and 
Development  Center  (FFRDC)  that  is 
part  of  a  State  pension  plan  shall  be 
considered  to  be  a  defined-contribution 
pension  plan  for  purposes  of  this 
Standard. 

(b)  Measurement  of  pension  cost.  (1) 
For  defined-benefit  pension  plans  other 
than  those  accounted  for  under  the  pay- 
as-you-go  cost  method,  the  amount  of 
pension  cost  assignable  to  cost 
accounting  periods  shall  be  measured 
by  an  immediate-gain  actuarial  cost 
method. 

(2)  Where  the  pension  benefit  is  a 
function  of  salaries  and  wages,  the 
normal  cost  shall  be  computed  using  a 
projected  benefit  cost  method.  The 
normal  cost  for  the  projected  benefit 
shall  be  expressed  either  as  a  percentage 
of  payroll  or  as  an  annual  accrual  based 
on  the  service  attribution  of  the  benefit 
formula.  Where  the  pension  benefit  is 
not  a  function  of  salaries  and  wages,  the 
normal  cost  shall  be  based  on  employee 
service. 

(3)  For  defined-benefit  plans     . 
accounted  for  under  the  pay-as-you-go 
cost  method,  the  amount  of  pension  cost 
assignable  to  a  cost  accounting  period 
shall  be  measured  as  the  sum  of: 

(i)  The  net  amount  for  any  periodic 
benefits  paid  for  that  period,  and 

(ii)  The  level  annual  installment 
required  to  amortize  over  15  years  any 
amounts  paid  to  irrevocably  settle  an 
obligation  for  periodic  benefits  due  in 
current  or  future  cost  accounting 
periods. 

(4)  Actuarial  assumptions  shall  reflect 
long-term  trends  so  as  to  avoid 
distortions  caused  by  short-term 
fluctuations. 

(5)  Pension  cost  shall  be  based  on 
provisions  of  existing  pension  plans. 
This  shall  not  preclude  contractors  from 
making  salary  projections  for  plans 
whose  benefits  are  based  on  salaries  and 
wages,  or  from  considering  improved 
benefits  for  plans  which  provide  that 
such  improved  benefits  must  be  made. 

(6)  If  the  evaluation  of  the  validity  of 
actuarial  assumptions  shows  that  any 
assumptions  were  not  reasonable,  this 
contractor  shall: 

(i)  Identify  the  major  causes  for  the 
resultaiM  actuarial  gains  or  losses,  and 

(ii)  Provide  information  as  to  the  basis 
and  rationale  used  for  retaining  or 


revising  such  assumptions  for  use  in  the 
ensuing  cost  accounting  period{s). 

(c)  Assignment  of  pension  cost.  (1) 
Amounts  funded  in  excess  of  the 
pension  cost  computed  for  a  cost 
accounting  period  pursuant  to  the 
provisions  of  this  Standard  shall  be 
accounted  for  as  a  prepayment  credit 
and  carried  forward  to  future  accounting 
periods. 

(2)  For  qualified  defined-benefit 
pension  plans,  the  pension  cost 
computed  for  a  cost  accounting  period 
is  assigned  to  that  period  subject  to  the 
following  adjustments,  in  order  of 
application: 

(i)  Any  amount  of  computed  pension 
cost  that  is  less  than  zero  shall  be 
assigned  to  future  accounting  periods  as 
an  assignable  cost  credit.  The  amount  of 
pension  cost  assigned  to  the  period  shall 
be  zero. 

(ii)  When  the  pension  cost  equals  or 
exceeds  the  assignable  cost  limitation: 

(A)  The  amoimt  of  computed  pension 
cost,  adjusted  pursuant  to  paragraph 
{c)(2)(i)  of  this  subsection,  shall  not 
exceed  the  assignable  cost  limitation. 

(B)  All  amounts  described  in 
9904.41 2-50(a)(l)  and  9904.41 3-50(a). 
which  are  required  to  be  amortized, 
shall  be  considered  fully  amortized,  and 

(C)  Except  for  portions  of  unfunded 
actuarial  fiability  separately  identified 
and  maintained  in  accordance  with 
9904.413-50(a)(2).  any  portion  of 
unfunded  actuarial  Hability,  which 
occurs  in  the  first  cost  accounting 
period  after  the  pension  cost  has  be^n 
limited  by  the  assignable  cost  limitation, 
shall  be  considered  an  actuarial  gain  or 
loss  for  purposes  of  this  Standard.  Such 
actuarial  gain  or  loss  shall  exclude  any 
increase  or  decrease  in  unfunded 
actuarial  liability  resulting  from  a  plan 
amendment,  change  in  actuarial 
assumptions,  or  change  in  actuarial  cost 
method  effected  after  the  pension  cost 
has  been  limited  by  the  assignable  cost 
hmitation. 

(iii)  Any  amount  of  computed  pension 
cost  of  a  qualified  pension  plan, 
adjusted  pursuant  to  paragraphs  (c)(2) 
(i)  and  (ii)  of  this  subsection  that 
exceeds  the  sum  of  (A)  the  maximum 
tax-deductible  amount,  determined  in 
accordance  with  ERISA,  and  (B)  the 
accumulated  value  of  prepayment 
credits  shall  be  assigned  to  hiture 
accounting  periods  as  an  assignable  cost 
deficit.  The  amount  of  pension  cost 
assigned  to  the  current  period  shall  not 
exceed  the  sum  of  the  maximum  tax- 
deductible  amount  plus  the 
accumulated  value  of  prepayment 
credits. 

(3)  The  cost  of  nonqualified  defined- 
benefit  pension  plans  shall  be  assigned 
to  cost  accounting  periods  in  the  same 


manner  as  qualified  plans  (with  the 
exception  of  paragraph  (c)(2)(iii)  of  this 
subsection)  under  the  following 
conditions: 

(i)  The  contractor,  in  disclosing  or 
establishing  his  cost  accounting 
practices,  elects  to  have  a  plan  so 
accounted  for; 

(ii)  The  plan  is  funded  through  the 
use  of  a  funding  agency;  and, 

(iii)  The  right  to  a  pension  benefit  is 
nonforfeitable  and  is  communicated  to 
the  participants. 

(4)  The  costs  of  nonqualified  definwi- 
benefit  pension  plans  that  do  not  meet 
all  of  the  requirements  in  9904.412- 
50(c)(3)  shall  be  assigned  to  cost 
accounting  periods  using  the  pav-as- 
you-go  cost  method. 

(5)  Any  portion  of  pension  cost 
computed  for  a  cost  accounting  period 
that  exceeds  the  amount  required  to  be 
funded  pursuant  to  a  waiver  granted 
under  the  provisions  of  ERISA  shall  not 
be  assigned  to  the  current  period. 
Rather,  such  excess  shall  be  treated  ;is 
an  assignable  cost  deficit,  except  that  it 
shall  be  assigned  to  future  cost 
accounting  periods  using  the  same 
amortization  period  as  used  for  ERIS.A 
purposes. 

(a)  Allocation  of  pension  costs.  Tho 
amount  of  pension  cost  assigned  to  a 
cost  accounting  period  allocated  to 
intermediate  and  final  cost  objectives 
shall  be  lirhited  according  to  the 
following  criteria: 

(1)  Except  for  nonqualified  defined- 
benefit  plans,  the  costs  of  a  pension 
plan  assigned  to  a  cost  accounting 
period  are  allocable  to  the  extent  th.il 
they  are  funded. 

(2)  For  nonqualified  defined-lx-ncfii 
pension  plans  that  meet  the  criteria  set 
forth  at  9904.412-50(c)(3).  pension  .  osls 
assigned  to  a  cost  accounting  period  are 
fully  allocable  if  they  are  funded  at  a 
level  at  least  equal  to  the  percentage  of 
the  complement  (i.e.,  100%-tax  rate  ",', 
=  percentage  of  assigned  cost  to  b<> 
funded)  of  the  highest  published 
Federal  corporate  income  tax  rate  in 
effect  on  the  first  day  of  the  cost 
accounting  period.  If  the  contractor  is 
not  subject  to  Federal  income  tax.  the 
assigned  costs  are  allocable  to  the  ••xtent 
such  costs  are  funded.  Funding  at  other 
levels  and  benefit  payments  of  su(  h 
plans  are  subject  to  the  following: 

(i)  Funding  at  less  than  the  foregoing 
levels  shall  result  in  proportional 
reductions  of  the  amount  of  assigned 
cost  that  can  be  allocated  within  tlie 
cost  accounting  period. 

(ii)  (A)  Payments  to  retirees  or 
beneficiaries  shall  contain  an  amount 
drawn  from  sources  other  than  the 
funding  agency  of  the  pension  plan  ih.it 
is,  at  least,  proportionately  equal  to  the 


ainotlization  ponoa  snaii  oegin  wiin  me     spetuii;  uiuuiu^duun  pcnuus  lui 


jai  1. 1^1  uaitihJ* 
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accumulated  value  of  permitted 
unfunded  accruals  divided  by  an 
amount  that  is  the  market  value  of  the 
assets  of  the  pension  plan  excluding  any 
accumulated  value  of  prepayment 
credits. 

(B)  The  amount  of  assigned  cost  of  a 
cost  accounting  period  that  can  be 
allocated  shall  be  reduced  to  the  extent 
that  such  payments  are  drawn  in  a 
higher  ratio  from  the  funding  agency 

(iii)  The  permitted  unfunded  accruals 
shall  be  identified  and  accounted  for 
year  to  year,  adjusted  for  benefit 
payments  directly  paid  by  the  contractor 
and  for  interest  at  the  actual  annual 
earnings  rate  on  the  funding  agency 
balance. 

(3)  For  nonqualified  defined-benefit 
pension  plans  accounted  for  under  the 
pay-as-you-go  method,  pension  costs 
assigned  to  a  cost  accounting  period  are 
allocable  in  that  period. 

(4)  Funding  of  pension  cost  shall  be 
considered  to  have  taken  place  within 
the  cost  accounting  period  if  it  is 
accomplished  by  the  corporate  tax  filing 
date  for  such  period  including  any 
permissible  extensions  thereto. 

6.  Subsection  9904.412-60  is  revisetl 
to  n^ad  as  follows: 

9904.412-60    IllusUations. 

(a)  Components  of  pension  cost.  (1) 
Contractor  A  has  insured  pension  plans 
fur  each  of  two  small  groups  of 
etnployees.  One  plan  is  exclusively 
funded  through  a  group  permanent  life 
insurance  contract  and  is  exempt  from 
the  minimum  funding  requirements  of 


ERISA.  The  other  plan  is  funded 
through  a  deposit  administration 
contract,  which  is  a  form  of  group 
deferred  annuity  contract  that  is  not 
exempt  from  ERISAs  minimum  funding 
requirements.  Both  plans  provide  for 
defined  benefits.  Pursuant  to  9904.412- 
50(a)(6),  for  purposes  of  this  Standard 
the  plan  financed  through  a  group 
permanent  insurance  contract  shall  be 
considered  to  be  a  defined-contribution 
pension  plan;  the  net  premium  required 
to  be  paid  for  a  cost  accounting  period 
(after  deducting  dividends  and  any 
credits)  shall  be  the  pension  cost  for  that 
period.  However,  the  deposit 
administration  contract  plan  is  subject 
to  the  provisions  of  this  Standard  that 
are  applicable  to  defined-benefit  plans. 

(2)  Contractor  B  provides  pension 
benefits  for  certain  hourly  employees 
through  a  multiemployer  defined- 
benefit  pl.in.  I'nder  the  collective 
bargaining  .igreement.  the  contractor 
pays  six  cents  into  the  fund  for  each 
hour  worked  by  the  covered  employees. 
Pursuant  to  9964.412-50(a)(8),  the  plan 
shall  be  considered  to  be  a  defined- 
contribution  pension  plan.  The 
payments  required  to  be  made  for  a  cost 
accounting  period  shall  constitute  the 
assignable  pension  cost  for  that  period. 

(3)  Contractor  C  provides  pension 
benefits  for  certain  employees  through  a 
defined-contribution  pension  plan. 
However,  the  contractor  has  a  separate 
fund  that  is  used  to  supplement  pension 
benefits  for  all  of  the  participants  in  the 
basic  plan  in  order  to  provide  a 
minimum  monthly  retirement  income  to 

ENTRY  AGE  NORMAL  VALUES 


each  participant.  Pursuant  to  9904.412- 
50(a)(7).  the  two  plans  shall  be 
considered  as  a  single  plan  for  purposes 
of  this  Standard.  Because  the  effect  of 
the  supplemental  plan  is  to  provide 
defined-benefils  for  the  plan's 
participants,  the  provisions  of  this 
Standard  relative  to  defined-benefit 
pension  plans  shall  be  applicable  to  the 
combined  plan. 

(4)  Contractor  D  provides 
supplemental  benefits  to  key 
management  employees  through  a 
nonqualified  defined-benefit  pension 
plan  funded  by  a  so-called  "Rabbi 
Trust.'  The  trust  agreement  provides 
that  Federal  income  taxes  levied  on  the 
e^mings-of  the  Rabbi  trust  may  be  paid 
from  the  trust.  The  contractor's  actuarial 
cost  method  recognizes  the 
administrative  expenses  of  the  plan  and 
trust,  such  as  broker  and  attorney  fees, 
by  adding  the  prior  year's  expenses  to 
the  current  year's  normal  cost.  The 
income  taxes  paid  by  the  trust  on  trust 
earnings  shall  be  accorded  the  same 
treatment  as  any  other  administrative 
expense  in  accordance  with  9904.412- 
50(a)(5). 

(5)  (t)  Contractor  E  has  been  using  the 
entry  age  normal  actuarial  cost  method 
to  compute  pension  costs.  The 
contractor  has  three  years  remaining 
under  a  firm  fixed  price  contract  subject 
to  this  Standard.  The  contract  was 
priced  using  the  unfunded  actuarial 
liability,  normal  cost,  and  net 
amortization  installments  developed 
using  the  entry  age  normal  method.  The 
contract  was  priced  as  follows: 


Cost  component 


Normal  cost 
Amortization 


Pension  cost y- 


Year  1 


S  100.000 
50.000 


150.000 


Year  2 


$105,000 
50.000 


155.000 


Year  3 


S110.000 
50.000 


160,000 


(ii)  The  contractor,  after  notifying  the 
cognizant  Federal  official.  switch(?s  to 
the  projected  unit  credit  actuarial  cost 
method.  The  unfunded  actuarial 
liabilitv  and  normal  cost  decreased 


when  redetermined  under  the  projected 
unit  credit  method.  Pursuant  to 
9904.412-50(a)(l)(vii),  the  contractor 
determines  that  an  annual  installment 
credit  of  $20,000  will  amortize  the 

Projected  Unit  Credit  Values 


decrease  in  unfunded  actuarial  liability 
(UAL)  over  ten  years.  The  following 
pension  costs  are  determined  under  the 
projectetl  unit  credit  method: 


Cost  component 

Nomial  cost » 

Amortization: 

Pnor  mettwd 

UAL  decrease 

Pension  cost  — 


Year  1 


580.000 

50.000 
(20,000) 


110.000 


Year  2 


S85.000 

50.000 
(20,000) 


115.000 


Years 


S90.000 

50.000 
(20,000) 


120,000 


UMI 


(iii)  The  change  in  cost  method  is  a 
change  in  accounting  method  that 
decreased  previously  priced  pension 
costs  by  $40,000  per  year.  In  accordance 
with  9903.302.  Contractor  E  shall  adjust 
the  cost  of  the  firm  fixed-price  contract 
for  the  remaining  three  years  by 
$120,000  ($40,000x3  years). 

(6)  Contractor  F  has  a  defined-benefit 
pension  plan  for  its  employees.  Prior  to 
being  subject  to  this  Standard  the 
contractor's  policy  was  to  compute  and 
fund  as  annual  pension  cost  normal  cost 
plus  only  interest  on  the  unfunded 
actuarial  liability.  Pursuant  to 
9904.41 2-40(a)(i).  the  components  of 
pension  cost  for  a  cost  accounting 
period  must  now  include  not  only  the 
normal  cost  for  the  period  and  interest 
on  the  unfunded  actuarial  liabilitv.  but 
also  an  amortized  portion  of  the 
unfunded  actuarial  liability.  The 
amortization  of  the  liability  and  the 
interest  equivalent  on  the  unamortized 
portion  of  the  liability  must  be 
computed  in  equal  annual  installments. 

(b)  Measurement  of  pension  cost.  (1) 
Contractor  G  has  a  pension  plan  whose 
costs  are  assigned  to  cost  accounting 
periods  by  use  of  an  actuarial  cost 
method  that  does  not  separately  identify 
actuarial  gains  and  losses  or  the  effect 
on  pension  cost  resulting  from  changed 
actuarial  assumptions.  Contractor  Gs 
method  is  not  an  immediate-gain  cost 
method  and  does  not  comply  with  the 
provisions  of  9904.412-50(b)(l). 

(2)  For  several  years  Contractor  H  has 
had  an  unfunded  nonqualified  pension 
plan  which  provides  for  payments  of 
$200  a  month  to  employees  after 
retirement.  The  contractor  is  currently 
making  such  payments  to  several  retired 
employees  and  recognizes  those 
payments  as  its  pension  cost.  The 
contractor  paid  monthly  annuity 
benefits  totaling  $24,000  during  the 
current  year.  During  the  prior  year. 
Contractor  H  made  lump  sum  payments 
to  irrevocably  settle  the  benefit  liability 
of  several  participants  with  small 
benefits.  The  annual  installment  to 
amortize  these  lump  sum  payments  over 
fift^n  years  at  the  valuation  interest 
rate  assumption  is  $5,000.  Since  the 
plan  does  not  meet  the  criteria  set  forth 
in  9904.412-50(c)(3)(ii),  pension  cost 
must  be  accounted  for  using  the  pay-as- 
you-go  cost  method.  Pursuant  to 
9904.41 2-50(b)(3),  the  amount  of 
assignable  cost  allocable  to  cost 
objectives  of  that  period  is  $29,000. 
which  is  the  sum  of  the  amount  of 
benefits  actually  paid  in  that  period 
($24,000)  plus  the  second  annual 
installment  to  amortize  the  prior  year's 
lump  sum  settlements  ($5,000). 

(3)  Contractor  I  has  two  qualified 
defined-benefit  pension  plans  that 


provide  for  fixed  dollar  payments  to 
hourly  employees.  Under  the  first  plan, 
the  contractor's  actuary  believes  that  the 
contractor  will  be  required  to  increase 
the  level  of  benefits  by  specified 
percentages  over  the  next  several  \  ears. 
In  calculating  pension  costs,  the 
contractor  may  not  assume  future 
benefits  greater  than  that  currently 
required  by  the  plan.  With  regardto  the 
second  plan,  a  collective  bargaining 
agreement  negotiated  with  the 
employees'  labor  union  provides  that 
pension  benefits  will  increase  by 
specified  percentages  over  the  next 
several  years.  Because  the  improved 
benefits  are  required  to  be  made,  the 
contractor  can  consider  such  increased 
benefits  in  computing  pension  costs  for 
the  current  cost  accounting  period  in 
accordance  with  9904.412-50(b)(5). 

(4)  In  addition  to  the  facts  of 
9904.412-60(b)(3).  assume  that 
Contractor  I  was  required  to  contribute 
at  a  higher  level  for  ERISA  purposes 
because  the  plan  was  underfunded.  To 
compute  pension  costs  that  are  closer  to 
the  funding  requirements  of  ERIS.'\. 
Contractor  I  decides  to  "fresh  start"  the 
unfunded  actuarial  liability  being 
amortized  pursuant  to  9904.412- 
50(a)(1);  i.e.,  treat  the  entire  amount  as 
a  newly  established  portion  of  unfunded 
actuarial  Hability,  which  is  amortized 
over  10  years  in  accordance  with 
9904.412-50(a)(l)(ii).  Because  the 
contractor  has  changed  the  periods  for 
amortizing  the  unfunded  actuarial 
liability  established  pursuant  to 
9904.41 2-50(a)(3).  the  contractor  has 
made  a  change  in  accounting  practice 
subject  to  the  provisions  of  Cost 
Accounting  Standard  9903.302. 

(c)  Assignment  of  pension  cost.  (1) 
Contractor  J  maintains  a  qualified 
defined-benefit  pension  plan.  The 
actuarial  value  of  the  assets  of  Si  8 
million  is  subtracted  from  the  actuarial 
accrued  liability  of  $20  million  to 
determine  the  total  unfunded  actuarial 
liability  of  $2  milhon.  Pursuant  to 
9904.412-50(a)(l),  Contractor )  has 
identified  and  is  amortizing  twelve 
separate  portions  of  unfunded  actuarial 
liabilities.  The  sum  of  the  unamortized 
balances  for  the  twelve  separately 
maintained  portions  of  unfunded 
actuarial  liability  equals  $1.8  million.  In 
accordance  with  9904.41 2-50(a)(2),  the 
contractor  has  separately  identified,  and 
eliminated  from  the  computation  of 
pension  cost,  $200,000  attributable  to  a 
pension  cost  assigned  to  a  prior  period 
that  was  not  funded.  The  sum  of  the 
twelve  amortization  bases  maintained 
pursuant  to  9904.412-50(a)(l)  and  the 
amount  separately  identified  under 
9904.412-50(a)(2)  equals  $2  million 
($1,800,000+200,000).  Because  the  sum 


of  all  identified  portions  of  unfunded 
actuarial  liabihty  equals  the  total 
unfunded  actuarial  liability,  the  plan  is 
in  actuarial  balance  and  Contractor )  (an 
assign  pension  cost  to  the  current  i ost 
accounting  period  in  accordance  w  iili 
9904.412^0(c). 

(2)  Contractor  K's  pension  cost 
computed  for  1996,  the  current  year  ik 
$1.5  million.  This  computed  cost  is 
based  on  the  components  of  pension 
cost  described  in  9904.412-40(a)  and 
9904.41 2-50(a)  and  is  measured  in 
accordance  with  9904.412-40(b)  and 
9904.412-50(b).  The  assignable  cost 
limitation,  which  is  defined  at 
9904.412-30(a)(9).  is  $1.3  million.  Ir, 
accordance  with  the  provisions  of 
9904.41 2-50(c)(2)(ii)(A),  Contractor  K  s 
assignable  pension  cost  for  1996  is 
limited  to  $1.3  million.  In  addition.  ,:11   ' 
amounts  that  were  previously  bcini; 
amortized  pursuant  to  9904.4 12-')0|iiill) 
and  9904.413-50(a)  are  considered  luIK 
amortized  in  accordance  with  991)4  4IJ- 
50(c)(2)(ii)(B).  The  following  ye.ir.  l<»'»r 
Contractor  K  computes  an  unfujidnl 
actuarial  liability  of  $4  million. 
Contractor  K  has  not  changed  his 
actuarial  assumptions  noramendi-.i  il.i- 
provisions  of  his  pension  plan. 
Contractor  K  has  not  had  any  pcnMn-i 
costs  disallowed  or  unfunded  in  ])i  uu 
periods.  Contractor  K  must  treat  the 
entire  S4  million  of  unfunded  ai;Iu.iri:.l 
liability  as  an  actuarial  loss  to  be 
amortized  over  fifteen  years  bcginnin;4 
in  1997  in  accordance  with  9904  4  Iii - 
50{c)(2)lii)(C). 

(3)  Assume  the  same  facts  shown  in 
illustration  9904.412-60(c)(2).  ext.rpt 
that  in  1995,  the  prior  year.  Contr;.(  lur 
K's  assignable  pension  cost  was 
$800,000.  but  Contractor  K  only  tund.Mi 
and  allocated  $600,000.  Pursuant  lo 
9904.41 2-30(a)(2).  the  $200,000  of 
unfunded  assignable  pension  cost  u,i> 
separately  identified  and  eliminated 
from  other  portions  of  unfunded 
actuarial  liability.  This  portion  of 
unfunded  actuarial  liabiUtv  was 
adju.sted  for  8%  interest,  which  is  the 
interest  assumption  for  1995  an<l  199(). 
and  was  brought  forward  to  199h  in 
accordance  with  9904.412-50(a)(2) 
Therefore,  $216,000  ($200,000x1.08)  is 
excluded  from  the  amount  considered 
fully  amortized  in  1996.  The  next  year 
1997.  Contractor  K  must  eliminate 
$233,280  ($216,000x1.08)  from  the  .S4 
milhon  so  that  only  $3,766,720  is 
treated  as  an  actuarial  loss  in 
accordance  with  9904.412- 
50(c)(2)(ii)(C). 

(4)Assume,  as  in  9904.412-<i0|( )(::). 
the  1996  pension  cost  computed  for 
Contractor  K's  qualified  defined-b«»nefil 
pension  plan  is  $1.5  million  and  the 
assignable  cost  limitation  is  $1.7 
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mt!!ion.  How»!ver.  because  of  the  ERISA 
hntitation  on  tax-deductihie 
contributions.  Contractor  K  cannot  fund 
niort*  than  $1  million  without  incurring 
ail  excise  tax.  which  9904.412-50(a)(5) 
diies  not  permit  to  be  a  component  of 
poii-;ion  cost.  In  accordance  with  the 
provisions  of  9904.4 12-50(c)(2)(iii). 
Contractor  K's  assignable  pension  cost 
for  the  period  is  Umited  to  $1  miMion. 
The  $500,000  (SI. 5  million -$1  milUon) 
of  p-asion  cost  not  funded  is  reassigned 
to  rht?  next  ten  cost  accounting  periods 
bt'  •■'ming  in  1^7  as  an  assignable  cost 
dericil  in  accordance  with  9904.412- 
50(^Wl)(vi). 

f  i  I  Assume  the  same  facts  for 
Contractor  K  in  9904.41 2-60(c)(4). 
e\i  ept  that  the  accumulated  value  of 
prt'juyment  credits  equals  $700,000. 
Therefore,  in  addition  to  the  $1  million. 
Cortrattor  K  can  apply  $500,000  of  the 
accumulated  value  of  prepayment 
credits  towards  the  pension  cost 
coitiputed  for  the  period.  In  accordance 
wi'h  the  provisions  of  WO-l. 412- 
50(c:)12)(iii).  Contractor  K's  assignable 
P'Mision  cost  for  the  period  is  the  full 
$1  .1  million  (SI  millioii*S500.000) 
cocupuled  for  the  perirul.  The  $200,000 
of  remaining  accumulated  value  of 
prcpaynient  credits 
(SriU).OOO- $500,000)  is  adjusted  for 
intf  .-est  at  the  valuation  tale  and  carried 
forward  until  needed  in  future 
accounting  periods  in  accordance  with 
9904.4 1 2-50(a)(4). 

(6)  Assume  the  same  facts  for 
Co.ntractor  K  in  9904.4 12-60(c)(4). 
except  that  the  1996  assignable  cost 
limitation  is  $1.3  million.  Pension  co^t 
of  $1.3  million  is  computed  for  the  cost 
accounting  period,  but  the  assignable 
cost  is  limited  to  $13  million  in 
accordance  with  9904  412- 

50((  )(2)(ii)(A).  Pursuant  to  9904.412- 
50(c){2)(ii)(B).  all  e.xistiiig  amortization 
bas»»«;  maintained  in  accordance  with 
subparagraph  9904  412-50(a)(l)  are 
considered  fully  amortized.  The 
assignable  cost  of  $1.3  million  is  then 
ci):i>pared  to  the  maxinmni  ta.v 
deductible  amount  of  Si  million. 
Pursuant  to  Oii04.4l2-50(c)(2){iii). 
Contractor  K's  assignable  pension  cost 
for  the  period  is  limited  ti>  $1  million. 
T!-.t»  S.IOO.OOO  ($1.3  million  -$1  million) 
exi;»»ss  of  the  assignable  tost  limitation 
ov>.>r  the  tax-deductible  maximum  is 
assigned  to  future  periods  as  an 
assignable  cost  deficit. 

(7)  Contractor  L  is  currently 
amortizing  a  large  decrease  in  unfunded 
actuarial  liability  over  a  period  of  ten 
years.  A  similarly  large  increase  in 
unfunded  actuarial  liability  is  being 
amortized  over  30  years  The  at)Solute 
value  of  the  resultant  net  amortization 
creilit  is  greater  than  the  normal  cost  so 


that  the  pension  cost  computed  for  the 
penod  is  a  negative  $200,000. 
Contractor  L  first  applies  the  provisions 
of  9904.4l2-50(c)(2)(i)  and  determines 
the  assignable  pension  cost  is  $0.  The 
negative  pension  cost  of  $200,000  is 
assigned  to  the  next  ten  cost  accounting 
periods  as  an  assignable  cost  credit  in 
accordance  with  9904.412-50(a)(l)(vi) 
However,  when  Contractor  L  applies  the 
provisions  of  9904.412-50(c)(2)(ii).  the 
assignable  cost  limitation  is  also  $0. 
Because  the  assignable  cost  of  $0 
determined  under  9904.412-50(c)(2)(i) 
is  equal  to  the  assignable  cost  limitation, 
the  assignable  cost  credit  of  $200,000  is 
considered  fully  amortized  along  with 
all  other  portions  of  unfunded  actuarial 
liability  being  amortized  pursuant  to 
9904.412-50(a)(l).  Conversely,  if  the 
assignable  cost  limitation  had  been 
greater  than  zero,  the  assignable  cost 
credit  of  $200,000  would  have  carried- 
forward  and  amortized  in  future 
periods. 

(8)  Contractor  M  has  a  qualified 
dehned-benefit  pension  plan  which  is 
funded  through  a  funding  agency.  It 
computes  $1  million  of  pension  cost  for 
a  cost  accounting  period.  However. 
pursuant  to  a  waiver  granted  under  the 
provisions  of  ERISA.  Contractor  M  is 
required  to  fund  only  $800,000  Under 
the  provisions  of  y904.412-50(c)(5).  the 
remaining  $200,000  shall  be  accounted 
for  as  an  assignable  cost  deficit  and 
assigned  to  the  next  five  cost  accounting 
periods  in  accordance  with  the  terms  of 
the  waiver. 

(9)  Contractor  N  has  a  company-wide 
defined-benefit  pension  plan,  wherein 
benefits  are  calculated  on  one 
consistently  applied  formula.  That  part 
of  the  formula  defining  benefits  within 
ERISA  limits  is  administered  and 
reported  as  a  qualified  plan  and  funded 
through  a  funding  agency.  The 
remainder  of  the  benefits  are  considered 
to  be  a  supplemental  or  excess  plan 
which,  while  it  meets  the  criteria  at 
9904  412-50(cM3)(iii)  as  to 
nonforfeitability  and  communication,  is 
not  funded.  The  costs  of  the  qualified 
portion  of  the  plan  shall  be  comprised 
of  those  elements  of  costs  delineated  at 
9904  412-40(a)(l).  while  the 
supplemental  or  excess  portion  of  the 
plan  shall  be  accounted  for  and  assigned 
to  cost  accounting  penods  under  the 
pay-as-you-go  cost  method  provided  at 
9904  412-40(a)(3)  and  9904.412- 
50(c)(4) 

(10)  Assuming  the  same  facts  as  in 
9904  412-<»0(c)(9).  except  that 
Contractor  N  funds  its  supplemental  or 
excess  plan  using  a  so-called  "Rabbi 
Trust"  vehicle.  Because  the 
nonqualified  plan  is  funded,  the  plan 
meets  the  criteria  set  forth  at  9904.412- 


50(c)(3)(ii).  Contractor  N  may  account 
for  the  supplemental  or  excess  plan  in 
the  same  manner  as  its  qualified  plan, 
if  it  elects  to  do  so  pursuant  to 
9904  412-50(c)(3)(i). 

(11)  Assuming  the  same  facts  as  in 
9904.4 12-60(c)(10).  except  that  under 
the  nonqualified  portion  of  the  pension 
plan  a  former  employee  will  forfeit  his 
pension  benefit  if  the  employee  goes  to 
work  for  a  competitor  within  three  years 
of  terminating  employment.  Since  the 
right  to  a  benefit  cannot  be  affected  by 
the  unilateral  action  of  the  contractor, 
the  right  to  a  benefit  is  considered  to  be 
nonforfeitable  for  purposes  of  9904. 412- 
30(a)(17).  The  nonqualified  plan  still 
meets  the  criteria  set  forth  at  9904  412- 
50(c)(3)(iii).  and  Contractor  N  may 
account  for  the  supplemental  or  excess 
plan  in  the  same  manner  as  its  qualified 
plan,  if  it  elects  to  do  so 

(12)  Assume  the  same  facts  as  in 
9904.4 12-€0(c)(  11),  except  that 
Contractor  N.  while  maintaining  a 
"Rabbi  Trust"  funding  vehicle  elects  to 
have  the  plan  accounted  for  under  the 
pay-as-you-go  cost  method  so  as  to  have 
greater  latitude  in  annual  funding 
decisions.  It  may  so  elect  pursuant  to 
9904.412-50(c)(3)(i) 

(13)  The  assignable  pension  cost  for 
Contractor  O's  qualified  defined-benefit 
plan  is  $600,000.  For  the  same  period 
Contractor  O  contributes  $700,000. 
which  is  the  minimum  funding 
requirement  under  ERISA.  In  addition, 
there  exists  $75,000  of  unfunded 
actuarial  liability  that  has  been 
separately  identified  pursuant  to 
9904.41 2-50(a)(2).  Contractor  O  may 
use  $75,000  of  the  contribution  in 
excess  of  the  assignable  pension  cost  to 
fund  this  separately  identified  unfunded 
actuarial  liability,  if  he  so  chooses.  The 
effect  of  the  funding  is  to  eliminate  the 
unassignable  $75,000  portion  of 
unfunded  actuarial  liability  that  had 
been  separately  identified  and  thereby 
eliminated  from  the  computation  of 
pension  costs.  Contractor  O  shall  then 
account  for  the  remaining  $25,000  of 
excess  contribution  as  a  prepayment 
credit  in  accordance  with  9904.412- 
50(a)(4). 

(d)  Allocation  of  pension  cost.  (1| 
Assume  the  same  set  of  facts  for 
Contractor  M  in  9904.41 2-60{c)(8) 
except  therp  was  no  ERISA  waiver;  i.e.. 
only  $800,000  was  funded  against  $1 
million  of  assigned  pension  cost  for  the 
period.  Under  the  provisions  of 
9904.4 12-50(d)(l).  only  $800,000  may 
be  allocated  to  Contractor  M's 
intermediate  and  final  cost  objectives. 
The  remaining  $200,000  of  assigned 
cost,  which  has  not  been  funded,  shall 
be  separately  identified  and  maintainwl 
in  accordance  with  9904,4 12-50(aK2)  so 
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that  it  will  not  be  reas.s^nnd  to  any 
future  acoounting  perkHit;. 

(2)  Contractor  P  has  a  nomjiiaJified 
defined-benefit  pension  plan  vhich 
covers  benefits  in  cxoess  itl  the  liRJSA 
limits.  Cxintractor  P  has  eJudcMJ  to 
account  for  this  plan  in  the  simw 
inannej-  as  its  qualified  jilan  and. 
thiirefore.  has  estabhshod  a  "Rabbi 
Trust"  as  the  funding  agen<:v.  For  th»' 
current  cost  accounting  period,  the 
contractor  computes  and  ns.signs 
$100,000  as  ppjision  cost.  The 
contractor  funds  iK5,000,  which  is 
equivalent  to  a  funding  level  equal  to 
the  complement  of  the  highest 
published  Federal  corporate  income  tax 
rate  of  ;<5%.  Under  the  provisions  of 
9904.41 2-50(d>(2),  the  entire  $100,000 
is  allocable  to  cost  objectives  of  the 
peri(ul. 

(3)  Assume  the  set  of  facts  in 
9904.412-60(d)(2).  except  that 
Contractor  P's  contribution  to  the  Trust 
is  $59,800.  In  that  event,  the  provisions 
of  9904.4 12-50(d)(2)(i)  would  hmit  the 
amount  of  assigned  cost  allocable 
within  the  cost  accounting  period  to  the 
percentage  of  cost  funded  (i.e..  $59,800/ 
$65,000  =  92%).  This  results  in 
allocable  cost  of  $92,000  (92%  of 
$100,000)  for  the  cost  accounting 
period.  Under  the  provisions  of 
9904.4]2-40(c)  and  9904.412- 
50(d)(2)(i).  respectively,  the  unallocable 
$8,000  may  not  be  assigned  to  any 
future  cost  accounting  period.  In 
addition,  in  accordance  with  9904.412- 
50(a)(2).  the  $8,000  must  be  separately 
identified  arid  no  amount  of  interest  on 
such  separately  identified  $8,000  shall 
he  a  component  of  pension  cost  in  any 
future  cost  accounting  period. 

(4)  A^in,  assume  the  set  of  facts  in 
9904.4 12-60(d)(2)  except  that. 
Contractor  P's  contribution  to  the  Trust 
is  $105,000  based  on  a  valuation  interest 
assumption  of  8%.  Under  the  provisions 
of  9904.412-50(d)(2)  the  entire  $100,000 
is  allocable  to  cost  ol^ectivcs  of  the 
period.  In  accordance  with  the 
provisions  of  9904. 412-50(c)(l) 
Coutractor  P  has  funded  $5,000 
($105,000-^100,000)  in  excess  of  the 
assigned  pension  cost  for  the  period. 
The  $3,000  shall  be  accounted  for  as  a 
prepayment  credit.  Pursuant  to 
9904.41 2-50(aM4),  the  $5,000  shall  be 
adjusted  for  interest  at  the  8%  valuatign 
rate  of  iat«i«s(  and  excluded  from  the 
actuarial  ralue  of  assets  used  to 
compute  the  next  y«ar's  pension  cost 
computatioas.  The  accumulated  value 
of  prepayment  credits  of  ^,400  (S.OOO 
X  1.08)  may  be  used  to  fund  the  next 
year's  assigned  pension  fsjst.  if  m>eded. 

(5)  Contractor  Q  roaintaittsa 
nonqualified  defuied-benefil  pension 
plan  iwiucii  satisfies  the  re^uineincnts  of 


9904.41 2-50(c)(3i.  As  (rfthe  valuation 

date,  the  reported  funding  agenrry 
balance  is  $3.4  million  excluding  any 
accumui^ed  value  of  prepayment 
credits.  When  the  adjusted  funding 
agency  balance  is  added  to  the 
accumulated  value  of  permitted 
unfunded  accruals  of  $1.6  million,  the 
market  value  of  assets  equals  S5.0 
million  ($3.4  million  -f  $1.6  million)  in 
accordance  with  9904.412-30(aMl3). 
During  tlie  plan  yesr,  retirees  receive 
monthly  benefits  totalling  $350,000. 
Pursuant  to9904.412-50fd)(2)(ii)(A),  at 
least  32%  ($1.6  million  divided  by  $5 
million)  of  these  benefit  payments  shall 
be  made  from  sources  other  th.nn  the 
funding  agency.  Contractoj  g.  therefore, 
draws  $238,000  from  the  funding 
agency  assets  and  pays  the  rr^maining 
$112,000  using  general  corpwate  funds 

(6)  Assume  the  .same  facts  as 
9904.41 2-60(d)(5).  except  that  by  the 
time  Contractor  Q  receives  its  actuarial 
valuation  it  has  paid  retirement  l)enefits 
equalling  $288,000  from  funding  agency 
assets.  The  contractor  has  made  deposits 
to  the  funding  agency  equal  to  the  tax 
complement  of  the  $500,000  assignable 
pension  cost  for  the  period.  Pursuant  to 
9904.412-50(d)(2)(ii)(B),  the  assignable 
$500,000  shall  be  reduced  by  the 
$50,000  ($288,000— $238,000)  of 
benefits  paid  from  the  funding  agency  in 
excess  of  the  permitted  $23S.OOO,  unless 
the  contractor  makes  a  deposit  to 
replace  the  $50.O00  inadvertently  drawn 
from  the  funding  agency.  If  this 
corrective  action  is  not  taken  within  the 
time  permitted  b>  9904.412-50(d)(4). 
Contractor  Q  shall  allocate  only 
$450,000  ($500,000-$50.000)  to  final 
cost  objectives.  Furthermore,  the 
$50,000,  which  was  thereby  attributed 
to  benefit  payments  instead  of  funding, 
must  be  separately  identified  and 
maintained  in  accordanoe  vrith 
9904.41 2-50(aK2). 

(7)  Contractor  R  has  a  nonqualifiod 
defined-benefit  plan  that  meets  the 
criteria  of  9904.41 2-50(c)(3).  For  1996, 
the  funding  agenc\'  balance  was 
.$1,250,000  and  the  accumulated  value 
of  permitted  unfrmdod  accruals  was 
$600,000.  During  1996  the  earnings  ami 
appreciation  on  the  ass^s  of  the  funding 
agency  equalled  $125,000,  benefit 
payments  to  partiapants  totallod 
$300,000,  and  administrative  expenses 
were  $60,000.  All  transactions  ooi:urred 
on  the  first  day  of  the  period.  In 
accordance  with  9904.412- 
50(d)(2)(ii)(A),  $200,000  of  benefit-,  wew 
paid  from  the  funding  agency  and 
$100,000  were  paid  directly  from 
corporate  assets.  Pension  cost  of 
<400,000  was  assigned  to  1996.  Based 
on  the  CBirent  corporate  tax  rat«  of  35%, 
$260,000  ($400,000  X  U-3S%))  was 
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deposited  into  the  funding  agency  at  the 
beginning  of  1996.  For  1997  the  hindiitg 
agency  balance  n  $1,375,000 
($1,250,000  +  $260,000  +  $125,000— 
$200.000— $60,000).  The  actual  annual 
earnings  rate  of  the  funding  agency  was 
10%  fon996  Pursuant  to  9904  412- 
50(d)(2)(iii),  the  acrcumulated  value  of 
permitted  unfunded  accruals  is  updated 
from  1996  to  1997  by  (i)  adding 
$140,000  (35%  X  $400,000),  which  is 
the  unfunded  portion  of  the  assigned 
cost;  (ii)  subtracting  the  $100,000  of 
benefits  paid  directly  by  the  contra<:toi 
and  tiii)  increasing  tJie  value  of  the 
assets  by  $64,000  for  imputed  earnings 
at  10%  (10%  X  ($600,000  +  $140,000— 
$100,000)),  The  accumulated  value  of 
permitted  unfunded  accruals  for  19.97  is 
$704,000  (5600.000  ■*■  $140,000— 
$100,000  +  $64,000). 

7  Subsection  9904.412-63  is  n^vistil 
to  read  as  follows: 

9904.412-63    Effecttve  date. 

(a)  This  Standard  is  effective  as  iii 
March  30, 1995 

(b)  This  .Standard  shall  be  followe<i  In 
each  contrat:tor  on  or  after  the  start  i>f 
its  next  cost  accounting  period 
beginning  after  the  receipt  of  a  t:ontnn;t 
or  subcontract  to  which  this  .Standard  is 
applicabif. 

(c)  Contra<:JoTs  with  prior  CAS- 
covered  contracts  with  hill  coveragi? 
shall  continue  to  follow  the  Standard  in 
9904  412  in  effect  prior  to  March  30. 
1995.  until  this  Standard,  effective 
March  30,  1995,  becomes  applicable 
following  receipt  of  a  contract  or 
subcontract  to  which  this  Standard 
applies. 

8.  A  new  subsection  9904  412-64  l^ 
added  to  njad  as  follows 

9904.412-64    Transttion  mettiod. 

To  be  acceptable,  any  method  ol 
transition  from  compliance  with 
Standard  9904.412  in  effect  pnor  In 
March  30, 1995,  to  compliance  with  th»; 
Standard  effective  Marrfi  30.  1995.  must 
follow  the  equitable  principle  that  cost>,. 
which  have  been  previously  proviiKHl 
for,  shall  not  be  redundantly  provided 
for  under  re\'is«*d  methods  Conversely 
costs  that  have  not  previously  been 
provided  for  must  be  pt«ovJded  for  iimier 
the  revi.sed  me«hod  Tliis  transition 
subsection  is  not  intended  to  qualify  for 
purposes  of  assignment  or  allocation, 
pension  costs  which  ha\'e  previously 
been  disallowed  for  reasons  other  than 
ERISA  lax-dedtjctibility  limitations  The 
sum  of  all  portions  of  unfunded 
actuarial  liability  identifrH  purMiaut  to 
Standard  9904.412,  effective  Marrh  W 
1995,  mdtiding  soch  portions  oT 
unfunded  atttjarial  liability  tieterniirwirl 
for  transition  purposes,  is  suti^ert  to  the 
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provisions  of  9904.412-40(c)  on 
requirements  for  assignment.  The 
method,  or  methods,  employed  to 
achieve  an  equitable  transition  shall  be 
consistent  with  the  provisions  of 
Standard  9904  412.  effective  March  30. 
1995.  and  shall  be  approved  by  the 
contracting  officer.  Examples  and 
illustrations  of  such  transition  methods 
include,  but  are  not  limited  to.  the 
following: 

(a)  Hfiassignment  of  certain  prior 
unfunded  accruals. 

(1)  Any  portion  of  pension  cost  for  a 
qualified  defined-benefit  pension  plan, 
assigned  to  a  cost  accounting  period 
prior  to  linsert  date  of  publication  in  the 
Federal  Regislerj.  which  was  not 
funded  because  such  cost  exceeded  the 
maximum  tax-deductible  amount, 
determined  in  accordance  with  ERISA, 
shall  be  assigned  to  subsequent 
accounting  periods,  including  an 
adjustment  for  interest,  as  an  assignable 
cost  deficit.  However,  such  costs  shall 
be  assigned  to  periods  on  or  after  March 
30.  1995.  only  to  the  extent  that  such 
costs  have  not  previously  been  allocated 
as  cost  or  price  to  contracts  subject  to 
this  Standard. 

(2)  Alternatively,  the  transition 
method  described  in  paragraph  (d)  of 
this  subsection  may  be  applied 
separately  to  costs  subject  to  paragraph 
(a)(  1 )  of  this  subsection. 

(b)  Reassignment  of  certain  prior 
unallocated  credits. 

( 1 )  Any  portion  of  pension  cost  for  a 
defined-benefit  pension  plan,  assigned 
to  a  cost  accounting  period  prior  to 
March  30.  1995.  which  was  not 
allocated  as  a  cost  or  price  credit  to 
contracts  subject  to  this  Standard 
because  such  cost  was  less  than  zero, 
shall  be  assigned  to  subsequent 
accounting  periods,  including  an 
adjustment  for  interest,  as  an  assignable 
cost  credit. 

(2)  Alternatively,  the  transition 
method  described  in  paragraph  (d)  of 
this  subsection  may  be  applied 
separately  to  costs  subject  to  paragraph 
(l))(  1 )  of  this  subsection. 

(c)  Accounting  for  certain  prior 
allocated  unfunded  accruals.  Any 
portion  of  unfunded  pension  cost  for  a 
nonqualified  defined-benefit  pension 
plan,  assigned  to  a  cost  accounting 
period  prior  to  March  30.  1995.  that  was 
allocated  as  cost  or  price  to  contracts 
subject  to  this  Standard,  shall  be 
recognized  in  subsequent  accounting 
periods,  including  adjustments  for 
imputed  interest  and  benefit  payments, 
as  an  accumulated  value  of  permitted 
unfunded  accruals. 

(d)  "Fresh  start"  alternative  transition 
method.  The  transition  methods  of 
paragraphs  (a)(1).  (b)(1).  and  (c)  of  this 


subsection  may  be  implemented  using 
the  so-called  "fresh  start"  method 
whereby  a  portion  of  the  unfunded 
actuarial  liability  of  a  defined-benefit 
pension  plan,  which  occurs  in  the  first 
cost  accounting  period  after  March  30. 
1995.  shall  be  treated  in  the  same 
manner  as  an  actuarial  gain  or  loss. 
Such  portion  of  unfunded  actuarial 
liability  shall  exclude  any  portion  of 
unfunded  actuarial  liability  that  must 
continue  to  be  separately  identified  and 
maintained  in  accordance  with 
9904.4 12-50(a)(2).  including  interest 
adjustments.  If  the  contracting  officer 
already  has  approved  a  different 
amor1i7.atinn  period  for  the  fresh  start 
amortization,  then  such  amortization 
period  shall  continue. 

(e)  Change  to  pay-as-you-go  method. 
A  change  in  accounting  method  subject 
to  9903.302  will  have  occurred 
whenever  costs  of  a  nonqualified 
defined-benefit  pension  plan  have  been 
accounted  for  on  an  accrual  basis  prior 
to  March  30.  1995,  and  the  contractor 
must  change  to  the  pay-as-you-go  cost 
method  because  the  plan  does  not  meet 
the  requirement  of  9904.4 12-50(c)(3). 
either  by  election  or  otherwise.  In  such 
case,  any  portion  of  unfunded  pension 
cost,  assigned  to  a  cost  accounting 
period  prior  to  March  30,  1995  that  was 
allocated  as  cost  or  price  to  contracts 
subject  to  this  Standard,  shall  be 
assigned  to  future  accounting  periods, 
including  adjustments  for  imputed 
interest-and  benefit  payments,  as  an 
accumulated  value  of  permitted 
unfunded  accruals.  Costs  computed 
under  the  pay-as-you-go  cost  method 
shall  be  charged  against  such 
accumulated  value  of  permitted 
unfunded  accruals  before  such  costs 
may  be  allocated  to  contracts. 

(f)  Actuarial  assumptions.  The 
actuarial  assumptions  used  to  calculate 
assignable  cost  deficits,  assignable  cost 
credits,  or  accumulated  values  of 
permitted  unfiuided  accruals  for 
transition  purposes  shall  be  consistent 
with  the  long  term  assumptions  used  for 
valuation  purposes  for  such  prior 
periods  unless  the  contracting  officer 
has  previously  approved  the  use  of 
other  reasonable  assumptions. 

(g)  Transition  illustrations.  Unless 
otherwise  noted,  paragraphs  (g)  (1) 
through  (9)  of  this  subsection  address 
pension  costs  and  transition  amounts 
determined  for  the  first  cost  accounting 
period  beginning  on  or  after  the  date 
this  revised  Standard  becomes 
applicable  to  a  contractor.  For  purposes 
of  these  illustrations  an  interest 
assumption  of  7%  is  presumed  to  be  in 
effect  for  all  periods. 

(1)  For  the  cost  accounting  period 
immediately  preceding  the  date  this 


revised  Standard  was  applicable  to  a 
contractor.  Contractor  S  computed  and 
assigned  pension  cost  of  $1  million  for 
a  qualified  defined-benefit  pension 
plan.  The  contractor  made  a 
contribution  equal  to  the  maximum  tax- 
deductible  amount  of  $800,000  for  the 
period  leaving  $200,000  of  assigned  cost 
unfunded  for  the  period.  Except  for  this 
$200,000.  no  other  assigned  pension 
costs  have  ever  been  unfunded  or 
otherwise  disallowed.  Using  the 
transition  method  of  paragraph  (a)(1)  of 
this  subsection,  the  contractor  shall 
establish  an  assignable  cost  deficit  equal 
to  $214,000  ($200,000  x  1.07).  which  is 
the  prior  unfunded  assigned  cost  plus 
interest.  If  this  assignable  cost  deficit 
amount,  plus  all  other  portions  of 
unfunded  actuarial  liability  identified  in 
accordance  with  9904.412-50(a)  (1)  and 
(2).  equal  the  total  unfunded  actuarial 
liability,  pension  cost  may  be  assigned 
to  the  current  period. 

(2)  Assume  that  Contractor  S  in 
9904.412-64(g)(l)  priced  the  entire  $1 
million  into  firm  fixed-price  contracts. 
In  this  case,  no  assignable  cost  deficit 
amount  may  be  established.  In  addition, 
the  $214,000  ($200,000  x  1.07)  shall  be 
separately  identified  and  maintained  in 
accordance  with  9904.41 2-50(a)(2).  If 
all  portions  of  unfunded  actuarial 
liability  identified  in  accordance  with 
9904.41 2-50(a)  (1)  and  (2).  equal  the 
total  unfunded  actuarial  liability, 
pension  cost  may  be  assigned  to  the 
period. 

(3)  Assume  the  same  facts  as  in 
9904.412-64(g)(l).  except  Contractor  S 
only  funded  and  allocated  $500,000. 
The  $300,000  of  assigned  cost  that  was 
not  funded,  but  could  have  been  funded 
without  exceeding  the  tax-deductible 
maximum,  may  not  be  recognized  as  an 
assignable  cost  deficit.  Instead,  the 
$300,000  must  be  separately  identified 
and  maintained  in  accordance  with 
9904.412-50(a)(2).  If  the  $321,000 
($300,000  X  1.07)  plus  the  $214,000 
already  identified  as  an  assignable  cost 
deficit  plus  all  other  portions  of 
unfunded  actuarial  liability  identified  in 
accordance  with  9904.412-50(a)  (1)  and 
(2).  equal  the  total  unfunded  actuarial 
liability,  pension  cost  may  be  assigned 
to  the  period. 

(4)  Assume  that,  for  Contractor  S  in 
9904.412-64{g)(3).  the  only  portion  of 
unfunded  actuarial  liability  that  must  be 
identified  under  9904.412-50(a)(2)  is 
the  $321,000.  If  Contractor  S  chooses  to 
use  the  "fresh  start"  transition  method, 
the  $321,000  of  unfunded  assigned  cost 
must  be  subtracted  from  the  total 
unfunded  actuarial  liability  in 
accordance  with  9904.41 2-€3(d).  The 
net  amount  of  unfunded  actuarial 
liability  shall  then  be  amortized  over  a 


period  of  fifteen  years  as  an  actuariai 
loss  in  accordance  with  9904,412- 
50(a)(l)(v)  and  Cost  Ajxx>untii»g 
Standard  9904.413. 

(5)  For  the  cost  accounting  period 
iinmediateiy  preceding  the  date  this 
revised  Standard  becomes  applicable  to 
a  contractor.  Contractor  T  computed  and 
assigned  pension  cost  of  negative 
$400,000  for  a  qualified  defined-benefit 
plan.  Because  the  contractor  could  not 
withdraw  assets  from  the  trust  fund,  the 
contracting  officer  agreed  that  instead  of 
allocating  a  current  period  credit  to 
contracts,  the  negative  costs  would  be 
carried  forward,  with  interest,  and  offset 
against  future  pension  costs  allocated  to 
the  contract.  Using  the  transition 
method  of  paragraph  (b)(1)  of  this 
subsection,  the  contractor  shall  establish 
an  assignable  cost  credit  equal  to 
$428,000  ($400,000  x  1.07).  If  this 
assignable  cost  credit  amount,  plus  all 
other  portions  of  unfiinded  a<:tuarial 
liability  identified  in  accordance  with 
9904.41 2-50(a)  (1)  and  (2).  equals  the 
total  unfunded  actuarial  liability, 
pension  cost  may  be  assigned  to  the 
period. 

(6)  Assume  that  in  9904.412-64(g)(5), 
following  guidance  issued  by  the 
contracting  agency  the  contracting 
officer  had  deemed  the  cost  for  the  prior 
period  to  be  $0.  In  order  to  satisfy  the 
requirements  of  9904.412-40(c)  and 
assign  pension  cost  to  the  current 
period.  Contractor  S  must  account  for 
the  prior  period  negative  accruals  that 
have  not  been  specifically  identified. 
Following  the  transition  method  of 
paragraph  (b)(1)  of  this  subsection,  the 
contractor  shall  identify  $428,000  as  an 
assignable  cost  credit. 

(7)  Assume  the  facts  of  9904. 412- 
64(g)(5),  except  Contractor  S  uses  the 
"fresh  start"  transition  method.  In 
addition,  for  the  current  period  the  plan 
is  overfunded  since  the  actuarial  value 
of  the  assets  is  greater  than  the  actuarial 
accrued  liability.  In  this  case,  an 
actuarial  gain  equal  to  the  negative 
unfunded  actuarial  Uability;  i.e., 
actuarial  surplus,  is  recognized  since 
there  are  no  portions  of  unfunded 
actuarial  liability  that  must  be  identified 
under  9904.412-50(a)(2). 

(8)  Since  March  28. 1989  Contractor  U 
has  computed,  assigned,  and  allocated 
pension  costs  for  a  nonquahfied 
defined-benefit  plan  on  an  accrual  basis. 
The  value  of  these  past  accmals, 
increased  for  imputed  interest  at  7% 
•ind  decreased  for  benefits  paid  by  the 
contractor,  is  equal  to  $2  millioh  as  of 
the  beginning  of  the  current  period. 
Contractor  U  elects  to  establish  a  "Rabbi 
trust"  and  the  plan  meets  the  other 
criteria  at  9904.412-50(r)(3).  Using  the 
tran.sition  method  of  paragraph  (r)  of 


this  subsection,  Contractor  U  shall 
recognize  the  S2  million  as  th«« 
accumulated  value  of  permitted 
unfimded  accruals,  whidi  will  then  be 
included  in  the  market  value  and 
actuarial  value  of  the  assets.  Because  the 
accumulated  value  of  permitted 
unfunded  accruals  is  exactly  equal  to 
the  cunent  period  mailcet  value  of  the 
assets,  100%  of  benefits  for  the  current 
period  must  be  paid  from  sources  other 
than  the  funding  agency  in  accordance 
with  9904.412-50(d)(2)(ii). 

(9)  Assume  that  Contractor  U  in 
9904.41 2-64(g)(8)  establishes  a  funding 
agency,  but  elects  to  use  the  pay-as-you- 
go  method  for  current  and  future  ' 
pension  costs.  Furthermore,  plan 
participants  receive  $500,000  in  benefits 
on  the  last  day  of  the  current  period. 
Using  the  transition  method  of 
paragraph  (e)  of  this  subsection  to 
ensure  prior  costs  are  not  redundantly 
provided  for.  the  contractor  shall 
establish  assets;  i.e.,  an  accumulated 
value  of  permitted  unfunded  accruals, 
of  $2  million.  Since  these  assets  are 
sufficient  to  provide  for  the  current 
benefit  payments,  no  pension  costs  can 
be  allocated  in  this  period.  Furthennore, 
previously  priced  contracts  subject  to 
this  Standard  shall  be  adjusted  in 
accordance  with  9903.302.  The 
accumulated  value  of  permitted 
unfunded  accruals  shall  be  carried 
forward  to  the  next  period  by  adding 
$140,000  (7%  x  $2  million)  of  imputed 
interest,  and  subtracting  the  $500,000  of 
benefit  payments  made  by  the 
contractor.  The  accumulated  value  of 
permitted  unfunded  accruals  for  the 
next  period  equals  $1 ,640,000  ($2 
million  +  $140.000 — $500,000). 

9904.413    [Amended] 

9.  Subsection  9904.413-30  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

9904.413-30    Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  chapter  9y  shall  have 
the  meaning  ascribed  to  theni  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection  requires  otherwise. 

(1)  Accrued  benefit  cost  method 
means  an  actuarial  cost  method  under 
which  units  of  benefits  are  assigned  to 
each  cost  accounting  period  and  are 
valued  as  they  accrue;  that  is,  l)ased  on 
the  services  performed  by  each 
employee  in  the  period  involved.  The 
measure  of  normal  cost  under  this 
method  for  each  cost  accounting  peritni 
is  the  present  value  of  the  units  of 
benefit  deemed  to  be  credited  to 
employees  for  servioe  in  that  period. 


The  measure  of  the  actuarial  accrued 
liability  at  a  plan's  inception  date  is  \hr 
present  value  of  the  units  of  benefit 
credited  to  employees  for  servicx;  pnor 
to  that  date.  (This  method  is  ah<i  kn<}wii 
as  the  Unit  Credit  cost  method  without 
salary  projection.) 

(2)  Actuarial  accrued  tiability  means 
pension  cost  attributable,  under  the 
actuarial  cost  method  in  use,  to  years 
prior  to  Jhe  current  period  considered 
by  a  particular  actuarial  valuation  .As  ol 
such  date,  the  actuarial  accrued  li^)ility 
represents  the  excess  of  the  prps(>nt 
value  of  future  benefits  and 
administrative  expenses  over  the 
present  value  of  future  normal  costs  loi 
all  plan  participants  and  ben«'fii;iari<r^ 
The  exct'ss  of  the  actuarial  accrui^l 
liability  over  the  actuarial  value  of  thi; 
assets  of  a  }>ension  plan  is  the  Unfunded 
Actuarial  Liability  The  nxcf^ss  of  the 
actuarial  value  of  the  assets  of  a  pension 
plan  over  the  aduarial  accnied  li.-ihility 
is  an  actuarial  surplus  and  is  treaied  .is 
a  negative  unfunded  actuarial  liiibility 

[^\  Actuarial  nssumptinn  means  an 
estimate  of  future  conditions  affe(iing 
pension  cost,  for  example,  murtiility 
rate,  employee  turnover,  compmsaiion 
levels,  earnings  on  pension  plan  .is<;ct^ 
changes  in  values  of  pension  plan 
assets. 

(4)  Actuarial  cost  method  means  .j 
technique  which  uses  actuarial 
assumptions  to  measure  the  prosnni 
value  of  future  pension  benefits  and 
pension  plan  administrative  expenses, 
and  which  assigns  ihe  cost  of  such 
benefits  and  expenses  to  cost  accountin^^ 
periods.  The  actuarial  cost  method 
includes  the  asset  valuation  methoil 
used  to  determine  the  actuarial  value  ol 
the  assets  of  a  pension  plan. 

(5)  Actuarial  gain  and  loss  nutans  the 
effect  on  pension  cost  resulting  from 
differences  between  actuarial 
assumptions  and  actual  experience 

(B)  Actuarial  valuation  means  the 
determination,  as  of  a  specified  date,  ni 
the  normal  cost,  actuarial  accrued 
liability,  actuarial  value  of  the  assets  of 
a  pension  plan,  and  other  relevant 
values  for  the  pension  plan. 

(7)  Curtailment  of  benefits  nie;ms  an 
event;  e.g..  a  plan  amendment,  in  vvfudi 
the  pension  plan  is  frozen  and  no 
further  material  benefits  accnie  I'titun- 
ser\'ice  mav  be  the  basis  for  vesting  of 
nonvested  benefits  existing  at  the  time 
of  the  curtailment.  The  plan  may  hold 
assets,  pay  b«^nefits  already  accrued,  and 
receive  additional  contributions  for 
unfunded  Ix^nefits.  Employees  mav  oi 
may  not  continue  working  for  the 
contractor 

(8)  Funding  agency  means  an 
organization  or  individual  -vhiih 
provides  fa<  ilities  to  receive  and 
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ar.cuniuiate  assets  to  be  used  either  for 
the  payment  of  benefits  under  a  pension 
plan,  or  for  the  purchase  of  such 
benefits,  provided  such  accumulated 
assets  form  a  part  of  a  pension  plan 
establishod  for  the  exclusive  benefit  of 
the  plan  participants  and  their 
beneficiaries.  The  fair  market  value  of 
the  assets  held  by  the  funding  agency  as 
of  a  spetified  date  is  the  Funding 
Agency  Balance  as  of  that  date. 

(9)  Immediate-goin  actuarial  cost 
mfthod  means  any  of  the  several  cost 
methods  under  which  actuarial  gains 
and  losses  are  included  as  part  of  the 
imfunded  actuarial  liability  of  the 
pension  plan,  rather  than  as  part  of  the 
normal  cost  of  the  plan. 

(10)  Market  value  of  the  assets  means 
the  sum  of  the  funding  agency  balance 
plus  the  accumulated  value  of  any 
permitted  unfunded  accruals  belonging 
to  a  pension  plan.  The  Actuarial  Value 
of  the  Assets  means  the  value  of  cash, 
investments,  permitted  unfunded 
accruals,  and  other  property  belonging 
to  a  pension  plan,  as  used  by  the  actuary 
for  the  purpose  of  an  actuarial 
valuation. 

(11)  Normal  cost  means  the  annual 
cost  attributable,  under  the  actuarial 
cost  method  in  use.  to  current  and 
future  years  as  of  a  particular  valuation 
date,  excluding  any  payment  in  respect 
of  an  unfunded  actuarial  liability. 

(12)  Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plan  participants  after 
their  retirement,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 
and  total  disability  and  death  payments, 
and  survivorship  payments  to 
beneficiaries  of  deceased  employees 
may  be  an  integral  part  of  a  pension 
plan. 

(13)  Pension  plan  participant  means 
any  employee  or  former  employee  of  an 
employer,  or  any  member  or  former 
member  of  an  employee  organization, 

rt  ho  is  or  may  become  eligible  to  receive 
3  benefit  from  a  pension  plan  which 
covers  employees  of  such  employer  or 
members  of  such  organization  who  have 
satisfied  the  plan's  participation 
requirements,  or  whose  beneficiaries  are 
receiving  or  may  be  eligible  to  receive 
any  such  benefit.  A  participant  whose 
employment  status  with  the  employer 
has  not  been  terminated  is  an  active 
participant  of  the  employer's  pension 
plan 

(14)  Pension  plan  termination  means 
an  event;  i.e..  plan  amendment,  in 
which  either  the  pension  plan  ceases  to 
exist  and  all  benefits  are  settled  by 


purchase  of  annuities  or  other  means,  or 
the  trusteeship  of  the  plan  is  assumed 
by  the  Pension  Benefit  Guarantee 
Corporation  or  other  conser\'ator.  The 
plan  may  or  may  not  be  replaced  by 
another  plan 

(15)  Permitted  unfunded  accruals 
means  the  amount  of  pension  cost  for 
nonqualified  defined-benefit  pension 
plans  that  is  not  required  to  be  funded 
under  9904.412-50(d)(2).  The 
Accumulated  Value  of  Permitted 
Unfunded  Accruals  means  the  value,  as 
of  the  measurement  date,  of  the 
permitted  unfunded  accruals  adjusted 
for  imputed  earnings  and  for  benefits 
paid  by  the  contractor. 

(16)  Prepoymen/  credit  means  the 
amount  funded  in  excess  of  the  pension 
cost  assigned  to  a  cost  accounting 
period  that  is  carried  forward  for  future 
recognition.  The  Accumulated  Value  of 
Prepayment  Credits  means  the  value,  as 
of  the  measurement  date,  of  the 
prepayment  credits  adjusted  for  interest 
at  the  valuation  rate  and  decreased  for 
amounts  used  to  fund  pension  costs  or 
liabilities,  whether  assignable  or  not. 

( 1 7)  Projected  benefit  cost  method 
means  either  (i)  any  of  the  several 
actuarial  cost  methods  which  distribute 
the  estimated  total  cost  of  all  of  the 
employees'  prospective  benefits  over  a 
period  of  years,  usually  their  working 
careers,  or  (ii)  a  modification  of  the 
accrued  benefit  cost  method  that 
considers  projected  compensation 
levels 

(18)  Qualified  pension  plan  means  a 
pension  plan  comprising  a  definite 
written  program  communicated  to  and 
for  the  exclusive  benefit  of  employees 
which  meets  the  criteria  deemed 
essential  by  the  Internal  Revenue 
Service  as  set  forth  in  the  Internal 
Revenue  Code  for  preferential  tax 
treatment  regarding  contributions, 
investments,  and  distributions.  Any 
other  plan  is  a  nonqualified  pension 
plan. 

(19)  Segment  means  one  of  two  or 
more  divisions,  product  departments, 
plants,  or  other  subdivisions  of  an 
organization  reporting  directly  to  a 
home  office,  usually  identified  with 
responsibility  for  profit  and/or 
producing  a  product  or  service.  The 
term  includes  Government-owned 
contractor-operated  (COCO)  facilities, 
and  joint  ventures  and  subsidiaries 
(domestic  and  foreign)  in  which  the 
organization  has  a  majority  ownership. 
The  term  also  includes  those  joint 
ventures  and  subsidiaries  (domestic  and 
foreign)  in  which  the  organization  has 
less  than  a  majority  ownership,  but  over 
which  it  exercises  control. 

(20)  Segnienf  closing  means  that  a 
segment  has  (i)  been  sold  or  ownership 


has  been  otherwise  transferred,  (ii) 
discontinued  operations,  or  (iii) 
discontinued  doing  or  actively  seeking 
Government  business  under  contracts 
subject  to  this  Standard. 

(21)  Termination  of  employment  gain 
or  loss  means  an  actuarial  gain  or  loss 
resulting  from  the  difference  between 
the  assumed  and  actual  rates  at  which 
plan  participants  separate  from 
employment  for  reasons  other  than 
retirement,  disability,  or  death. 

(b)*   •   • 

10.  Subsection  9904.413^0  is 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

9904.413-40    fundamental  requirement. 

(a)*   *    * 

(b)  Valuation  of  the  assets  of  a 
pension  plan.  The  actuarial  value  of  the 
assets  of  a  pension  plan  shall  be 
determined  under  an  asset  valuation 
method  which  takes  into  account 
unrealized  appreciation  and 
depreciation  of  the  market  value  of  the 
assets  of  the  pension  plan,  including  the 
accumulated  value  of  permitted 
unfunded  accruals,  and  shall  be  used  in 
measuring  the  components  of  pension 
costs. 

(c)  Allocation  of  pension  cost  to 
segments.  Contractors  shall  allocate 
pension  costs  to  each  segment  having 
participants  in  a  pension  plan.  A 
separate  calculation  of  pension  costs  for 
a  segment  is  required  when  the 
conditions  set  forth  in  9904.413-50(c)(2) 
or  (3)  are  present.  When  these 
conditions  are  not  present,  allocations 
may  be  made  by  calculating  a  composite 
pension  cost  for  two  or  more  segments 
and  allocating  this  cost  to  these 
segments  by  means  of  an  allocation 
base.  When  pension  costs  are  separately 
computed  for  a  segment  or  segments, 
the  provisions  of  Cost  Accounting 
Standard  9904.412  regarding  the 
assignable  cost  limitation  shall  be  based 
on  the  assets  and  liabilities  for  the 
segment  or  segments  for  purposes  of 
such  computations.  In  addition,  the 
amount  of  pension  cost  assignable  to  a 
segment  or  segments  shall  not  exceed 
the  maximum  tax-deductible  amount 
computed  for  the  plan  as  a  whole  and 
apportioned  among  the  segment(s). 

11.  Subsection  9904.413-50  is  revised 
to  read  as  follows: 

9904.413-60    Tectiniques  for  application. 

(a)  Assignment  of  actuarial  gains  and 
losses.  (1)  In  accordance  with  the 
provisions  of  Cost  Accounting  Standard 
9904.412.  actuarial  gains  and  losses 
shall  be  identified  separately  from  other 
unfunded  actuarial  liabiUties. 

(2)  Actuarial  gains  and  losses 
determined  under  a  pension  plan  whose 


costs  are  measured  by  an  immediate- 
gain  actuarial  cost  method  shall  be 
amortized  over  a  15  year  period  in  equal 
annual  installments,  beginning  with  the 
date  as  of  which  the  actuarial  valuation 
is  made.  The  installment  for  a  cost 
accounting  period  shall  consist  of  an 
element  for  amortization  of  the  gain  or 
loss  plus  an  element  for  interest  on  the 
unamortized  balance  at  the  beginning  of 
the  period.  If  the  actuarial  gain  or  loss 
determined  for  a  cost  accounting  period 
is  not  material,  the  entire  gain  or  loss 
may  be  included  as  a  component  of  the 
current  or  ensuing  year's  pension  cost. 

(3)  Pension  plan  terminations  and 
curtailments  of  benefits  shall  be  subject 
to  adjustment  in  accordance  with 
9904.413-50(c)(12). 

(b)  Valuation  of  the  assets  of  a 
pension  plan.  (1)  The  actuarial  value  of 
the  assets  of  a  pension  plan  shall  be 
used: 

(i)  In  measuring  actuarial  gains  and 
losses,  and 

(ii)  For  purposes  of  measuring  other 
components  of  pension  cost. 

(2)  The  actuarial  value  of  the  assets  of 
a  pension  plan  may  be  determined  by 
the  use  of  any  recognized  asset 
valuation  method  which  provides 
equivalent  recognition  of  appreciation 
and  depreciation  of  the  market  value  of 
the  assets  of  the  pension  plan.  However, 
the  actuarial  value  of  the  assets 
produced  by  the  method  used  shall  fall 
within  a  corridor  from  80  to  120  percent 
of  the  market  value  of  the  assets, 
determined  as  of  the  valuation  date.  If 
the  method  produces  a  value  that  falls 
outside  the  corridor,  the  actuarial  value 
of  the  assets  shall  be  adjusted  to  equal 
the  nearest  boundary  of  the  corridor. 

(3)  The  method  selected  for  valuing 
pension  plan  assets  shall  be  consistently 
applied  from  year  to  year  within  each 
plan. 

(4)  The  provisions  of  paragraphs  (b) 
(1)  through  (3)  of  this  subsection  are  not 
applicable  to  plans  that  are  treated  as 
defined-contribution  plans  in 
accordance  with  9904.412-50(a)(6). 

(5)  The  market  and  actuarial  values  of 
the  assets  of  a  pension  plan  shall  not  be 
adjusted  for  any  fee,  reserve  charge,  or 
other  investment  charge  for  withdrawals 
from  or  termination  of  an  investment 
contract,  trust  agreement,  or  other 
funding  arrangement,  unless  such  fee  is 
determined  in  an  arm's  length 
transaction,  and  actually  incurred  and 
paid. 

(c)  Allocation  of  pension  cost  to 
segments.  (1)  For  contractors  who 
compute  a  composite  pension  cost 
covering  plan  participants  in  two  or 
more  segments,  the  base  to  be  used  for 
allocating  such  costs  shall  be 
representative  of  the  factors  on  which 


the  pension  benefits  are  based.  For 
example,  a  base  consisting  of  salaries 
and  wages  shall  be  used  for  pension 
costs  that  are  calculated  as  a  percentage 
of  salaries  and  wages;  abase  consisting 
of  the  nimiber  of  participants  shall  be 
used  for  pension  costs  that  are 
calculated  as  an  amount  per  participant. 
If  pension  costs  are  separately 
calculated  for  one  or  more  segments,  the 
contractor  shall  make  a  distribution 
among  the  segments  for  the  maximum 
tax-deductible  amoimt  and  the 
contribution  to  the  funding  agency  as 
follows: 

(i)  When  apportioning  the  maximum 
tax-deductible  amount,  which  is 
determined  for  a  qualified  defined- 
benefit  pension  plan  as  a  whole 
pursuant  to  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1001  et  seq.,  as  amended,  to 
segments,  the  contractor  shall  use  a  base 
that  considers  the  otherwise  assignable 
pension  costs  or  the  funding  levels  of 
the  individual  segments. 

(ii)  When  apportioning  amounts 
deposited  to  a  funding  agency  to 
segments,  contractors  shall  use  a  base 
that  is  representative  of  the  assignable 
pension  costs,  determined  in 
accordance  with  9904.412-50(c)  for  the 
individual  segments.  However,  for 
qualified  defined-benefit  pension  plans, 
the  contractor  may  first  apportion 
amounts  funded  to  the  segment  or 
segments  subject  to  this  Standard. 

(2)  Separate  pension  cost  for  a 
segment  shall  be  calculated  whenever 
any  of  the  following  conditions  exist  for 
that  segment,  provided  that  such 
condition(s)  materially  affect  the 
amount  of  pension  cost  allocated  to  the 
semient: 

(i)  There  is  a  material  termination  of 
employment  gain  or  loss  attributable  to 
the  segment, 

(ii)  The  level  of  benefits,  eligibility  for 
benefits,  or  age  distribution  is  materially 
different  for  the  segment  than  for  the 
average  of  all  segments,  or 

(iii)  The  appropriate  actuarial 
assumptions  are,  in  the  aggregate, 
materially  different  for  the  segment  than 
for  the  average  of  all  segments. 
Calculations  of  termination  of 
employment  ^ains  and  losses  shall  give 
consideration  to  factors  such  as 
unexpected  early  retirements,  benefits 
becoming  fully  vested,  and 
reinstatements  or  transfers  without  loss 
of  benefits.  An  amount  may  be 
estimated  for  future  reemployments. 

(3)  Pension  cost  shall  aiso  be 
separately  calculated  for  a  segment 
under  circumstances  where — 

(i)  The  pension  plan  for  that  segment 
becomes  merged  with  that  of  another 
segment,  or  the  pension  plan  is  divided 


into  two  or  more  pension  plans,  and  in 
either  case, 

(ii)  The  ratios  of  market  value  of  the 
assets  to  actuarial  accrued  liabilities  for 
each  of  the  merged  or  separated  plans 
are  materially  different  from  one 
another  after  applying  the  benefits  in 
effect  after  the  pension  plan  merger  or 
pension  plan  division. 

(4)  For  a  segment  whose  pension  costs 
are  required  to  be  calculated  separately 
pursuant  to  paragraphs  (c)  (2)  or  (3)  of 
this  subsection,  such  calculations  shall 
be  prospective  only;  pension  costs  need 
not  be  redetermined  for  prior  yeau^. 

(5)  For  a  segment  whose  pension  costs 
cire  either  required  to  be  calculated 
separately  pursuant  to  paragraph  (c)(2) 
or  (c)(3)  of  this  subsection  or  calculated 
separately  at  the  election  of  the 
contractor,  there  shall  be  an  initial 
allocation  of  a  share  in  the  undivided 
market  value  of  the  assets  of  the  pension 
plan  to  that  segment,  as  follows: 

(i)  If  the  necessary  data  are  readily 
determinable,  the  funding  agency 
balance  to  be  allocated  to  the  segment 
shall  be  the  amount  contributed  by,  or 
on  behalf  of,  the  segment,  increased  by 
income  received  on  such  assets,  and 
decreased  by  benefits  and  expenses  paid 
from  such  assets.  Likewise,  the 
accumulated  value  of  permitted 
unfunded  accruals  to  be  allocated  to  the 
segment  shall  be  the  amount  of 
permitted  unfunded  accruals  assigned 
to  the  segment,  increased  by  interest 
imputed  to  such  assets,  and  decreased 
by  benefits  paid  from  sources  other  than 
the  funding  agency;  or 

(ii)  If  the  data  specified  in  paragraph 
(c)(5)(i)  of  this  subsection  are  not  readily 
determinable  for  certain  prior  periods, 
the  market  value  of  the  assets  of  the 
pension  plan  shall  be  allocated  to  the 
segment  as  of  the  earliest  date  such  data 
are  available.  Such  allocation  shall  be  . 
based  on  the  ratio  of  the  actuarial 
accrued  liability  of  the  segment  to  the 
plan  as  a  whole,  determined  in  a 
manner  consistent  with  the  immediate 
gain  actuarial  cost  method  or  methods 
used  to  compute  pension  cost.  Such 
assets  shall  be  brought  forward  as 
described  in  paragraph  (c)(7)  of  this 
subsection. 

(iii)  The  actuarial  value  of  the  assets 
of  the  pension  plan  shall  be  allocated  to 
the  segment  in  the  same  proportion  as 
the  market  value  of  the  assets. 

(6)  If,  prior  to  the  time  a  contractor  is 
required  to  use  this  Standard,  it  has 
been  calculating  pension  cost  separately 
for  individual  segments,  the  amount  of 
assets  previously  allocated  to  those 
segments  need  not  be  changed. 

(7)  After  the  initial  allocation  of 
assets,  the  contractor  shall  maintain  a 
record  of  the  portion  of  subsequent 
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contributioDS,  pennilted  unfunded 
accruals,  income,  benefit  payments,  and 
expenses  attributable  to  the  segment  and 
paid  (rom  the  assets  of  the  pension  plan 
Income  and  expenses  shall  include  a 
portion  of  any  investineat  gains  and 
losses  attributable  to  the  assets  of  the 
pension  plan.  Income  and  expenses  of 
the  pension  plan  assets  shall  be 
allocated  to  the  segment  in  the  same 
proportion  that  the  average  value  of 
assets  atlocated  to  the  segment  bears  to 
the  average  value  of  total  pension  plan 
assets  for  the  period  for  which  income 
and  expenses  are  tieing  allocated. 

(8)  II  plan  participants  transfer  amocg 
segments,  contractors  need  not  transfer 
assets  or  actuarial  accrued  UabiUties 
unless  a  transfer  is  sufficiently  large  to 
distort  the  segment's  ratio  of  pension 
plan  assets  to  actuarial  accrued 
liabilities  determined  using  the  accrued 
bene&t  coat  method.  If  assets  and 
liabilities  are  trarsfe'ired,  the  amount  of 
assets  transferred  shall  be  equal  to  the 
actuarial  accrued  liabihties.  determined 
using  the  accrued  twnciit  cost  method, 
transferred. 

(9)  Caatiactors  who  separately 
calculate  the  penstoo  cost  of  one  or 
more  segments  may  calculate  such  cost 
either  for  all  pension  plan  participants 
assignable  to  the  segoaaat^  or  idr  only 
the  active  participants  ol  the  segment(s). 
If  costs  are  calculated  only  for  active 
participants,  a  separate  segment  shall  be 
created  for  all  of  the  inactive 
participants  of  the  pension  plan  and  the 
cost  thereof  shall  be  calculated.  When  a 
contractor  makes  such  an  election, 
assets  shall  be  allocated  to  the  segment 
for  inactive  participants  in  accordance 
with  paragraphs  (c)  (Si.  (6).  and  (7)  of ' 
this  subsection,  when  an  employee  ol  a 
segment  becomes  inactive,  assets  shall 
be  transferred  hom  that  segment  to  the 
segment  established  to  accumulate  the 
assets  and  actuarial  liabilities  fior  the 
inactive  plan  participants.  The  amount 
of  assets  transjferred  shall  be  equal  to  the 
actuarial  accrued  liabilities,  determined 
under  the  accrued  benefit  cost  method, 
for  these  inactive  |>lan  [larticipants.  If 
inactive  participants  become  active, 
assets  and  liabilities  shall  similarly  be 
transferred  to  the  segments  to  which  the 
participants  ace  assigned.  Such  transfers 
need  be  made  only  as  of  the  last  day  of 

a  cost  accounting  period.  The  total 
annual  pension  cost  for  a  segment 
having  active  employees  shall  be  the 
amount  calculated  tor  the  segment  plus 
an  allocated  portion  of  the  pension  cost 
calculated  Cur  the  inactive  participants. 
Such  an  allocation  shall  be  on  the  sane 
basis  as  that  set  forth  in  paragraph  (cKD 
of  this  subsection. 

(101  Where  pensaon  cost  i&separately 
calculated  for  one  or  more  segments,  the 


actuarial  cost  method  used  for  a  plan 
shall  be  the  same  tor  all  segments. 
Unless  a  separate  calculation  of  pension 
cost  foe  a  segment  is  made  because  of  a 
condition  set  forth  in  paragraph 
(c)(2Uiii)  of  this  subsection,  the  same 
actuarial  assumptions  may  be  used  for 
all  seunents  covered  by  a  plan. 

( 1  Ijlf  a  pension  plan  has  participants 
in  the  home  office  of  a  company,  the 
home  office  shall  be  treated  as  a 
segment  £or  purposes  of  ailocatiog  the 
cost  of  the  pension  plan.  Pension  cost 
allocated  to  a  home  office  shall  be  a  part 
of  the  costs  to  be  allocated  in 
accordance  with  the  appropriate 
requirements  of  Cost  Accounting 
Standard  9904.403. 

(12)  If  a  segment  is  closed,  if  there  is 
a  pension  plan  termination,  or  if  there 
is  a  curtailment  of  benefits,  the 
contractor  shall  determine  the 
difference  between  the  actuarial  accrued 
liability  for  the  segment  and  the  market 
value  of  the  assets  allocated  to  the 
segment,  irrespective  of  whether  or  not 
the  pension  plan  is  temunated.  The 
difference  between  the  market  value  of 
the  assets  and  the  actuarial  accnied 
liability  for  the  segpient  represents  an 
adjustment  of  previously-determined 
pension  costs. 

(i)  The  determination  of  the  actuarial 
accrued  liability  shall  be  made  using  the 
accrued  benefit  cost  method.  The 
actuarial  assumptions  employed  shall 
be  consistent  v^rith  the  current  and  prior 
long  term  assumptiojos  used  in  the 
measurement  of  pension  costs.  If  there 
is  a  pension  plan  termination,  the 
actuarial  accrued  liability  shall  be 
measured  as  the  amcHint  paid  to 
irrevocably  settle  all  benefit  obligations 
or  paid  to  the  Pension  Benefit  Guarantee 
Corporation. 

(ii)  In  computing  the  market  value  of 
assets  for  the  segment,  if  the  contractor 
has  not  already  allocated  assets  to  the 
seg^ient.  such  an  allocation  shall  be 
made  in  accordance  with  the 
requirements  of  paragraphs  (cU5)  (il  and 
(ii)  of  this  subsection.  The  market  value 
of  the  assets  shall  be  reduced  hy  the 
accumulated  value  of  prepayment 
credits,  if  any.  Conversely,  the  market 
value  of  the  a.ssets  shall  be  increased  by 
the  ciurent  value  of  any  unfunded 
actuarial  liability  separately  identified 
and  Rtaintained  in  accordance  with 
9904.412-50(aK21. 

(iii)  The  calculation  of  the  dii&rence 
between  the  market  value  of  the  assets 
and  the  actuarial  accrued  liability  shall 
be  made  as  of  the  date  of  the  event  (e.g.. 
contract  termination,  plan  amendment, 
plant  closure)  that  caused  the  closii^  of 
the  segment,  pension  plan  termination, 
or  curtailment  of  hencnfils.  If  such  a  date 
is  not  readily  determinable,  or  if  its  use 


can  resuh  in  an  inequitable  calculation, 
the  contracting  parties  shall  agree  on  an 
appropriate  dale. 

(iv)  Pension  plan  improvements 
adopted  within  60  months  of  the  date  of 
the  event  which  increase  the  actuarial 
accrued  liability  shall  be  recognized  on 
a  prorata  basis  using  the  number  of 
months  the  date  of  adoption  preceded 
the  event  date.  Plan  iiuprovements 
mandated  by  law  or  collective 
bargaining  agreement  are  rvot  subject  to 
this  phase-in. 

(v)  if  a  segment  is  closed  due  to  a  sale 
or  other  transfer  of  ownership  to  a 
successor  in  interest  in  the  contracts  of 
the  segment  and  all  of  the  pension  plan 
assets  and  actuarial  accrued  liabilities 
pertaining  to  the  closed  segment  are 
transferred  to  the  successor  segment, 
then  no  adjustment  amount  pursuant  to 
this  paragraph  (cUl2)  is  required.  If  only 
some  of  the  pension  plan  assets  and 
actuarial  accrued  Uabilities  of  the  closed 
segment  are  transferred,  then  the 
adjustment  amount  required  under  this 
paragraph  (cUl2)  shall  be  determined 
based  on  the  pension  p^lan  assets  and 
actuarial  accriied  liabilities  remaining 
with  the  contractor.  In  either  case,  the 
effect  of  the  transferred  assets  and 
liabilities  is  carried  forward  and 
recognised  in  the  accounting  for 
pension  cost  at  the  successor  contractor. 

(vi)  The  Government's  share  of  the 
adjustment  amount  determined  for  a 
segment  st^l  be  the  product  of  the 
adjustment  amount  wida  fraction.  The 
adjustment  amount  shall  be  reduced  for 
any  excise  tax  imposed  upon  assets 
withdrawn  from  the  fuixhng  agency  of 
a  qualified  pension  plan.  The  numerator 
of  such  fraction  shall  be  the  sum  of  the 
pension  plan  costs  allocated  to  all 
contracts  and  subcoiUracts  (including 
Foreign  Militaiy  Sales)  subj^t  to  this 
Standard  during  a  period  of  years 
representative  of  the  Government's 
pMktticipation  in  the  pension  plan.  The 
denominator  of  such  fraction  shall  be  - 
the  total  pension  costs  assigned  to  cost 
accounting  periods  during  those  same 
years.  This  asiount  shall  represent  an 
adjustment  of  contract  prices  or  cost 
allowance  as  appropriate.  The 
adjustment  may  be  recognized  t>y 
motlifying  a  single  contract,  several  but 
not  all  contracts,  or  all  contracts,  or  by 
use  of  any  other  suitable  technique. 

(vii)  The  full  amount  of  the 
Government's  share  of  an  adjustment  is 
allocable,  without  limit,  as  a  credit  or 
charge  during  the  cost  accounting 
period  in  which  the  event  occurred  and 
contract  prices/costs  will  be  adjusted 
accordingly  However,  if  the  contractor 
continues  to  perform  Government 
contracts,  the  conliacting  parties  may 
negotiate  an  amortization  schedule. 


including  interest  adjustments.  Any 
amortization  agreement  shall  consider 
the  magnitude  of  the  adjustment  credit 
or  charge,  and  the  size  and  nature  of  the 
continuing  contracts. 

12.  Subsection  9904.413-60  is  revised 
to  read  as  follows: 

9904.413-60    Illustrations. 

(a)  Assignment  of  actuarial  gains  and 
losses.  Contractor  A  has  a  defined- 
benefit  pension  plan  whose  costs  are 
measured  under  an  immediate-gain 
actuarial  cost  method.  The  contractor 
makes  actuarial  valuations  every  other 
year.  In  the  past,  at  each  valuation  date, 
the  contractor  has  calculated  the 
actuarial  gains  and  losses  that  have 
occurred  since  the  previous  valuation 
date  and  has  merged  such  gains  and 
losses  with  the  unfunded  actuarial 
liabilities  that  are  being  amortized. 
Pursuant  to  9904.41 3-40(a),  the 
contractor  must  make  an  actuarial 
valuation  annually.  Any  actuarial  gains 
or  losses  rheasured  must  be  separately 
amortized  over  a  15-year  period 
beginning  with  the  period  for  which  the 
actuarial  valuation  is  made  in 
accordance  with  9904.413-50(a)  (1)  and 
(2). 

{b)(l)  Valuation  of  the  assets  of  a 
pension  plan.  Contractor  B  has  a 
qualified  defined-benefit  pension  plan, 
the  assets  of  which  are  invested  in 
equity  securities,  debt  securities,  and 
real  property.  The  contractor,  whose 
cost  accounting  period  is  the  calendar 
year,  has  an  annual  actuarial  valuation 
of  the  pension  plan  assets  in  June  of 
each  year;  the  effective  date  of  the 
valuation  is  the  beginning  of  that  year. 
The  contractor's  method  for  valuing  the 
assets  of  the  pension  plan  is  as  follows: 
debt  securities  expected  to  be  held  to 
maturity  are  valued  on  an  amortized 
basis  running  from  initial  cost  at 
purchase  to  par  value  at  maturity:  land 
and  buildings  are  valued  at  cost  less 
depreciation  taken  to  date:  all  equity 
securities  and  debt  securities  not 
exp^feted  to  be  held  to  maturity  are 
valued  on  the  basis  of  a  five-year 
moving  average  of  market  values.  In 
making  an  actuarial  valuation,  the 
contractor  must  compare  the  values 
reached  under  the  asset  valuation 
method  used  with  the  market  value  of 
all  the  assets  as  required  by  9904.413- 
40(b).  In  this  case,  the  assets  are  valued 
as  of  January  1  of  that  year.  The 
contractor  established  the  following 
values  as  of  the  valuation  date. 


Asset 

valuation 

method 

Market 

Debt  securities, 
expected  to  be 
held  to  matu- 
rity   

Other  debt  secu- 
rities   

Land  and  Build- 
ings, net  of 
depreciation  ... 

550,000 
600,000 

400,000 

600,000 
750,000 

750.000 

Total  

7,650.000 

10,000,000 

Asset 

valuation 

mettxxl 

Market 

Cash 

Equity  securities 

5100,000 
6,000,000 

100.000 
7,800,000 

(2)  Section  9904.413-50(b)(2)  requires 
that  the  actuarial  value  of  the  assets  of 
the  pension  plan  fall  within  a  corridor 
from  80  to  120  percent  of  market.  The 
corridor  for  the  plan's  assets  as  of 
January  1  is  from  $12  million  to  SB 
million.  Because  the  asset  value  reached 
by  the  contractor,  57,650.000,  falls 
outside  that  corridor,  the  value  reached 
must  be  adjusted  to  equal  the  nearest 
boundary  of  the  corridor:  SB  million.  In 
subsequent  years  the  contractor  must 
continue  to  use  the  same  method  for 
valuing  assets  in  accordance  with 
9904.413-50(b)(3).  If  the  value  produced 
falls  inside  the  corridor,  such  value 
shall  be  used  in  measuring  pension 
costs. 

(c)  Allocation  of  pension  costs  to 
segments.  (1)  Contractor  C  has  a 
defined-benefit  pension  plan  covering 
employees  at  five  segments  Pension 
cost  is  computed  by  use  of  an 
immediate-gain  actuarial  cost  method. 
One  segment  (X)  is  devoted  primarily  to 
performing  work  for  the  Government. 
During  the  current  cost  accounting 
period.  Segment  X  had  a  large  and 
unforeseeable  reduction  of  employees 
because  of  a  contract  termination  at  the 
convenience  of  the  Government  and 
because  the  contractor  did  not  receive 
an  anticipated  follow-on  contract  to  one 
that  was  completed  during  the  period. 
The  segment  does  continue  to  perform 
work  under  several  other  Government 
contracts.  As  a  consequence  of  this 
termination  of  employment  gain,  a 
separate  calculation  of  the  pension  cost 
for  Segment  X  would  result  in 
materially  different  allocation  of  costs  to 
the  segment  than  would  a  composite 
calculation  and  allocation  by  means  of 
a  base.  Accordingly,  pursuant  to 
9904. 413-50(c)(2),  the  contractor  must 
calculate  a  separate  pension  cost  for 
Segment  X,  In  doing  so,  the  entire 
termination  of  employment  gain  must 
be  assigned  to  Segment  X  and  amortized 
over  fifteen  years.  If  the  actuarial 
assumptions  for  Segment  X  continue  to 
be  substantially  the  same  as  for  the 
other  segments,  the  termination  of 
employment  gain  may  be  separately 


amortized  and  allocated  only  to 
Segment  X;  all  other  Segment  X 
computations  may  be  included  as  part 
of  the  composite  calculation.  After  the 
termination  of  employment  gain  is 
amortized,  the  contractor  is  no  longer 
required  to  separately  calculate  the  costs 
for  Segment  X  unless  subsequent  events 
reouire  each  separate  calculation. 

(2)  Contractor  D  has  a  defined-benefit 
pension  plan  covering  employees  at  ten 
segments,  all  of  which  have  some 
contracts  subject  to  this  Standard.  The 
contractor's  calculation  of  normal  cost  is 
based  on  a  percentage  of  payroll  for  all 
employees  covered  by  the  plan.  One  of 
the  segments  (Segment  Y)  is  entirely 
devoted  to  Government  work.  The 
contractor's  policy  is  to  place  junior 
employees  in  this  segment.  The  salary 
scale  assumption  for  employees  of  the 
segment  is  so  different  from  that  of  the 
other  segments  that  the  pension  cost  for 
Segment  Y  would  be  materially  different 
if  computed  separately.  Pursuant  to 
9904.413-50(c)(2)(iii),  the  contractor 
must  compute  the  pension  cost  for 
Segment  Y  as  if  it  were  a  separate 
pension  plan.  Therefore,  the  contractor 
must  allocate  a  portion  of  the  market 
value  of  pension  plan's  assets  to 
Segment  Y  in  accordance  with 
9904.41 3-50(c)(5).  Memorandum 
records  may  be  used  in  making  the 
allocation.  However,  because  the 
necessary  records  only  exist  for  the  last 
five  years,  9904.413-50(c)(5)(ii)  permits 
an  initial  allocation  to  be  made  as  of  the 
earliest  date  such  records  are  available. 
The  initial  allocation  must  be  made  on 
the  basis  of  the  immediate  gain  actuarial 
cost  method  or  methods  used  to 
calculate  prior  years'  pension  cost  for 
the  plan.  Once  the  assets  have  been 
allocated,  they  shall  be  brought  forward 
to  the  current  period  as  described  in 
9904.413-50(c)(7),  A  portion  of  the 
undivided  actuarial  value  of  assets  shall 
then  be  allocated  to  the  segment  based 
on  the  segment's  proportion  of  the 
market  value  of  assets  in  accordance 
with  9904.41 3-50(c)(5)(iii).  In  future 
cost  accounting  periods,  the  contractor 
shall  make  separate  pension  cost 
calculations  for  Segment  Y  based  on  the 
appropriate  salarv'  scale  assumption. 
Because  the  factors  comprising  pension 
cost  for  the  other  nine  segments  are 
relatively  equal,  the  contractor  may 
compute  pension  cost  for  these  nine 
segments  by  using  composite  factors.  As 
required  by  9904.413-50(c)(l).  the  base 
to  be  used  for  allocating  such  costs  shall 
be  representative  of  the  factors  on  which 
the  pension  benefits  are  based. 

(3)  Contractor  E  has  a  defined-benefit 
pension  plan  which  covers  employe«^s  ai 
twelve  segments.  The  contractor  uses 
composite  actuarial  assumptions  to 
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develop  a  pension  cost  for  all  segments. 
Three  of  these  segments  primarily 
perform  Govemraent  work;  the  work  at 
the  othef  nine  segments  is  primarily 
commercial.  Employee  turnover  at  the 
segments  performing  commercial  work 
is  relatively  stable.  However. 
em|>k)yment  experience  at  the 
Government  segments  has  been  very 
volatile;  there  have  been  large 
fluctuations  in  employment  levels  and 
the  contractor  assumes  that  this  pattern 
of  employment  will  continue  to  occur. 
It  is  evident  that  separate  termination  of 
employment  assumptions  for  the 
Government  segments  and  the 
commercial  segments  will  result  in 
materially  different  pension  costs  for  the 
Government  segments  Therefore,  the 
cost  for  these  segments  must  be 
separately  calculated,  using  the 
appropriate  termination  of  employment 
assumptions  for  these  segments  in 
accordance  with  99O4.413-50(c)(2)(iii). 

(4>  Contractor  F  has  a  defined-benefit 
pension  plan  covering  employees  at  25 
segments.  Twelve  of  these  segments 
primarily  perform  Government  work; 
the  remaining  segments  perform 
primarily  commercial  work.  The 
contractor's  records  show  that  the 
termination  of  employment  experience 
and  projections  for  the  twelve  segments 
are  so  different  from  that  of  the  average 
of  all  of  the  segments  that  separate 
pension  cost  calculations  are  required 
for  these  segments  pursuant  to 
9904.41 3-50(c)(2).  However,  because 
the  terminarion  of  employment 
experience  and  projections  are  about  the 
same  for  all  twelve  segments.  Contractor 
F  may  calculate  a  composite  pension 
cost  for  the  twelve  segments  and 
allocate  the  cost  to  these  segments  by 
use  of  an  appropriate  allocation  base  in 
accordance  with  9904.4 13-50(c)(l). 

(5)  After  this  Standard  becomes 
applicable  to  Contractor  C,  it  acquires 
Contractor  H  and  makes  it  Segment  H. 
Prior  to  the  merger,  each  contractor  had 
its  own  defmed-benefit  pension  plan 
Under  the  terms  of  the  merger. 
Contractor  H's  pension  plan  and  plan 
assets  were  merged  with  those  of 
Contractor  G.  The  actuarial 
assumptions,  current  salary  scale,  and 
other  plan  characteristics  are  about  the 
same  for  Segment  H  and  Contractor  G's 
other  segments.  However.  l)ased  on  the 
same  benefits  at  the  time  of  the  merger, 
the  pl^i  of  Contractor  H  had  a 
disproportionately  larger  unfunded 
actuarial  liability  than  did  Contractor 
G's  plan.  Any  combtaing  of  the  assets 
and  actuarial  liabilities  of  both  plans 
would  result  in  materially  different 
pension  cost  alloGation  to  Contractor  G's 
segments  than  »f  pension  cost  were 
ijompoted  for  Segynent  H  on  the  basis 


that  it  had  a  separata  pension  plan. 
Accordingly,  punutnt  to  9904.413- 
50fc)(3).  Contractor  G  must  allocate  to 
Segment  H  a  portion  of  the  assets  of  the 
combined  plan.  The  amount  to  be 
allocated  shall  be  the  market  value  of 
Segment  H's  pension  plan  assets  at  the 
date  of  the  merger  determined  in 
accordance  with  9904.413-50(cK5).  and 
shall  be  adjusted  for  subsequent  receipts 
and  expenditures  applicable  to  the 
segment  in  accordance  with  9904.413- 
50(cK7).  Pursuant  to  9904.413-40(b)(l) 
and  9904.413-50(cM5)(iii).  Contractor  G 
must  use  these  amounts  of  assets  as  the 
basis  for  determining  the  actuarial  value 
of  assets  used  For  calculating  the  annual 
pension  cost  applicable  to  Segment  H. 

(6)  Contractor  1  has  a  defined-benefit 
pension  plan  covering  employees  at 
seven  segments.  The  contractor  has  been 
making  a  composite  pension  cost 
calculation  for  all  of  the  segments. 
However,  the  coatzactor  determines 
that,  pursuant  to  this  Standard,  separate 
pension  costs  must  be  calculated  for  one 
of  the  segments.  In  accordance  with 
9904.41 3-50(c)(9).  the  contractor  elects 
to  allocate  pension  plan  assets  only  for 
the  active  participants  of  that  segment. 
The  contractor  must  then  create  a 
segment  to  accumulate  the  assets  and 
actuarial  accrued  liabilities  for  the 
plan's  inactive  particip>ants.  When 
active  participants  of  a  segment  become 
inactive,  the  contractor  must  transfer 
assets  to  the  segment  for  inactive 
peulicipants  eqlial  to  the  actiiarial 
accrued  liabilities  for  the  participants 
that  become  inactive. 

(7)  Contractor  f  has  a  defined-benefit 
pension  plan  covering  employees  at  ten 
segments.  The  contractor  makes  a 
composite  pension  cost  calculation  for 
all  segments.  The  contractor's  records 
show  that  the  termination  of 
employment  experience  for  one 
segment,  which  is  performing  primarily 
Government  work,  has  been 
significantly  different  from  the  average 
termination  of  employment  experience  . 
of  the  other  segments.  Moreover,  the 
contractor  assumes  that  such  different 
experience  will  continue.  Because  of 
this  fact,  and  because  the  application  of 
a  different  termination  of  employment 
assumption  would  result  in  significantly 
different  costs  being  charged  the 
Government,  the  contractor  must 
develop  separate  pension  cost  for  that 
segment.  In  accordance  with  9904.413- 
50(c)(2)(ii).  the  amount  of  pension  cost 
must  lie  based  on  an  acceptable 
termination  of  employment  assumption 
for  that  segment;  however,  as  provided 
in  9904  ♦13-50(cKlO).  all  other 
assumptions  for  that  segment  may  be 
the  same  as  those  for  the  remaining 
segments. 


(8)  Contractor  K  has  a  five-year 
contract  to  operate  a  Go\'emment- 
owned  facility.  The  employees  of  that 
facility  are  covered  by  the  contractor's 
overall  quahfied  defined-benefit 
pension  plan  which  covers  salaried  and 
hourly  employees  at  other  locations.  At 
the  conclusion  of  the  five-year  period, 
the  Government  decides  not  to  rensvi 
the  contract.  Although  some  employees 
are  hired  by  the  successor  contractor, 
because  Contractor  K  no  longer  operates 
the  facility,  it  meets  the  9904.413- 
30(a)(20)(i)  definition  of  a  segment 
closing.  Contractor  K  must  compute  the 
actuarial  accrued  liability  for  the 
pension  plan  for  that  facility  using  the 
accrued  benefit  cost  method  as  of  the 
date  the  contract  expired  in  accordance 
with  9904.413-50(c)(12)(i).  Because 
many  of  Contractor  K's  employees  are 
terminated  from  the  pension  plan,  the 
Internal  Revenue  Service  considers  it  to 
be  a  partial  plan  ternunation,  and  thus 
requires  that  the  terminated  employees 
become  fully  vested  in  their  accrued 
benefits  to  the  extent  such  benefits  are 
funded.  Taking  this  mandated  benefit 
improvement  into  consideration  in 
accordance  with  99O4.413-50(c)(12)(iv), 
the  actuary  calculates  the  actuarial 
accrued  liability  to  be  $12.5  milHon. 
The  contractor  must  then  determine  the 
market  value  of  the  pension  plan  assets 
allocable  to  the  facility,  in  accordance 
with  9904.413-50<c)(5).  asofthedate 
agreed  to  by  the  contracting  parties 
pursuant  to  9904,413-50(c)(12)(iii),  the 
date  the  contract  expired.  In  making  this 
determination,  the  contractor  is  able  to 
do  a  full  historical  reconstruction  of  the 
market  value  of  the  assets  allocated  to 
the  segment.  In  this  case,  the  market 
value  of  the  segment's  assets  amounted 
to  $13.8  million.  "Fhus.  for  this  facility 
the  value  of  pension  plan  assets 
exceeded  the  actuarial  accrued  liability 
by  $13  million.  Pursuant  to  9904  413- 
50(c)(t2)(vi).  this  amount  indicates  the 
extent  to  which  the  Govemmertt  over- 
contributed  to  the  pension  plan  for  the 
segment  and,  accordingly,  is  the  amount 
of  the  adjustment  due  to  the 
Government. 

(9)  Contractor  L  operated  a  segment 
over  the  last  five  years  during  which 
80%  of  its  work  was  performed  under 
Government  CAS-covered  contracts. 
The  Government  work  was  equally 
divided  each  year  between  fixed-price 
and  cost-type  contracts.  The  employees 
of  the  facility  are  covered  by  a  funded 
nonqualified  defined-benefit  pension 
plan  accounted  for  in  accordance  with 
9904.4l2-50(cK:i|-  Foc  each  of  the  last 
five  ye^rs  the  highest  Federal  corporate 
income  tax  rate  has  been  30%.  Pension 
costs  of  $1  million  per  year  were 


computed  using  a  projected  benefit  cost 
method.  Contractor  L  funded  at  the 
complement  of  the  tax  rate  ($700,000 
per  year).  The  pension  plan  assets  held 
by  the  funding  agency  earned  8%  each 
year.  At  the  end  of  the  five-year  period, 
the  funding  agency  balance:  i.e.,  the 
market  value  of  invested  assets,  was 
S4.4  million.  As  of  that  date,  the 
accumulated  value  of  permitted 
unfunded  accruals;  i.e.,  the  current 
value  of  the  $300,000  not  funded  each 
year,  is  $1.9  million.  As  defined  by 
9904.41 3-30(a)(20Ki).  a  segment  closing 
occurs  when  Contractor  L  sells  the 
segment  at  the  end  of  the  fifth  year. 
Thus,  for  this  segment,  the  market  value 
of  the  assets  of  the  pension  plan 
determined  in  accordance  with 
9904  413-30(a)(10)  is  $6.3  miUion. 
which  is,  the  sum  of  the  funding 
account  balance  ($4.4  million)  and  the 
accumulated  value  of  permitted 
unfunded  accruals  ($1.9  million). 
Pursuant  to  9904.413-50(c)(12)(i),  the 
contractor  uses  the  accrued  benefit  cost 
method  to  calculate  an  actuarial  accrued 
liability  of  $5  million  as  of  that  date. 
There  is  no  transfer  of  plan  assets  or 
liabilities  to  the  buyer.  The  difference 
between  the  market  value  of  the  assets 
and  the  actuarial  accrued  liability  for 
the  segment  is  $1.3  million  ($6.3 
million — $5  million).  Pursuant  to 
9904.413-50(c)(12)(vi),  the  adjustment 
due  the  Government  for  its  80%  share 
of  previously-determined  pension  costs 
for  CAS-covered  contracts  is  $1.04 
million  (80%  times  $1.3  million). 
Because  contractor  L  has  no  other 
Government  contracts  the  $1.04  million 
is  a  credit  due  to  the  Government. 

(10)  Assume  the  same  facts  as  in 
9904.41 3-60(c)(9).  except  that 
Contractor  L  continues  to  f)erform 
substantial  Coverrmient  contract  work 
through  other  segments.  After 
considering  the  amount  of  the 
adjustment  and  the  current  level  of 
contracts,  the  contracting  officer  and  the 
contractor  establish  an  amortization 
schedule  so  that  the  $1.04  million  is 
recognized  as  credits  against  ongoing 
contracts  in  five  level  aiuiual 
installments,  including  an  interest 
adjustment  based  on  the  interest 
assumption  used  to  compute  pension 
costs  for  the  continuing  contracts.  This 
amortization  schedule  satisfies  the 
requirements  of  9904.413- 
50(c)(12)){vii). 

(11)  Assume  the  same  facts  as  in 
9904.413-60(c)(9).  As  part  of  the 
transfer  of  ownership.  Contractor  L  {dso 
transfers  all  pension  liabilities  and 
assets  of  the  segment  to  the  buyer. 
Pursuant  to  9904.41 3-50(c)(12)(v).  the 
segment  closing  adjustment  amount  for 
the  current  period  is  transferred  to  the 


buyer  and  is  subsumed  in  the  future 
pension  cost  accounting  of  the  buyer.  If 
the  transferred  liabilities  and  assets  of 
the  segment  are  merged  into  the  buyer's 
pension  plan  which  has  a  different  ratio 
of  market  value  of  pension  plan  assets 
to  actuarial  accrued  liabiUties,  then 
pension  costs  must  be  separately 
computed  in  accordance  with  9904.413- 
50(c)(3). 

(12)  Contractor  M  sells  its  only 
government  segment.  Through  a 
contract  novation,  the  buyer  assumes 
responsibility  for  performance  of  the 
segment's  government  contracts.  Just 
prior  to  the  sale,  the  actuarial  accrued 
liability  under  the  actuarial  cost  method 
in  use  is  $18  million  and  the  market 
value  of  assets  allocated  to  the  segment 
of  $22  million.  In  accordance  with  the 
sales  agreement.  Contractor  M  is 
required  to  transfer  $20  million  of  assets 
to  the  new  plan.  In  determining  the 
segment  closing  adjustment  under 
9904.413-12(c)(12)  the  actuarial  accrued 
liability  and  the  market  value  of  assets 
are  reduced  by  the  amounts  transferred 
to  the  buyer  by  the  sale.  The  adjustment 
amount,  which  is  the  difference 
between  the  remaining  assets  ($2 
million)  and  the  remaining  actuarial 
liability  ($0),  is  $2  million. 

(13)  Contractor  N  has  three  segments 
that  perform  primarily  government  work 
and  has  been  separately  calculating 
pension  costs  for  each  segment.  As  part 
of  a  corporate  reorganization,  the 
contractor  closes  the  production  facility 
for  Segment  A  and  transfers  all  of  that 
segment's  contracts  and  employees  to 
Segments  B  and  C,  the  two  remaining 
government  segments.  The  pension 
assets  from  Segment  A  are  allocated  to 
the  remaining  segments  based  on  the 
actuarial  accrued  liability  of  the 
transferred  employees.  Because  Segment 
A  has  discontinued  operations,  a 
segment  closing  has  occurred  pursuant 
to  9904.413-30(a)(20)(ii).  However, 
because  all  pension  assets  and  liabilities 
have  been  transferred  to  segments  that 
are  the  successors  in  interest  of  the 
contracts  of  Segment  A.  an  immediate 
period  adjustment  is  not  required  if 
Contractor  N  and  the  cognizant  Federal 
official  negotiate  an  amortization 
schedule  pursuant  to  9904.413- 
50(c)(12)(vii). 

(14)  Contractor  O  does  not  renew  its 
government  contract  and  decides  to  not 
seek  additional  government  contracts 
for  the  affected  segment.  The  contractor 
reduces  the  work  force  of  the  segment 
that  had  been  dedicated  to  the 
goverrunent  contract  and  converts  the 
segment's  operations  to  purely 
commercial  work.  In  accordance  with 
9904.41 3-30(a)(20Miii).  the  segment  has 
closed.  Immediately  prior  to  the  end  o( 


the  contract  the  market  value  of  the 
segment's  assets  was  $20  million  and 
the  actuarial  accrued  liability 
determined  under  the  actuarial  cost 
method  in  use  was  $22  miUion.  An 
actuarial  accrued  liability  of  $16  million 
is  determined  using  the  accrued  benefit 
cost  method  as  required  by  9904.413- 
50(c)(12)(i).  Tht  segment  closing 
adjustment  is  54  million  ($20  million — 
$16  million). 

(15)  Contractor  P  terminated  its 
underfunded  defined-benefit  pension 
plan  for  hourly  employees.  The  market 
value  of  the  assets  for  the  pension  plan 
is  $100  million.  Although  the  actuarial 
accrued  liability  exceeds  the  $100 
million  of  assets,  the  termination 
liability  for  benefits  guaranteed  by  the 
Pension  Benefit  Guarantee  Corporation 
(PBGC)  is  only  $85  million.  Therefore, 
the  $15  million  of  assets  in  excess  of  the 
liability  for  guaranteed  benefits  are 
allocated  to  plan  participants  in 
accordance  with  PBGC  regulations.  The 
PBGC  does  not  impose  an  assessment 
for  unfunded  guaranteed  benefits 
against  the  contractor.  The  adjustment 
amount  determined  under  9904.413- 
50(c)(12)  is  zero. 

(16)  Assume  the  same  facts  as 
9904.413-60(c)(17),  except  that  the 
termination  liability  for  benefits 
guaranteed  by  the  Pension  Benefit 
Guarantee  Corporation  (PBGC)  is  $120 
million.  The  PBGC  imposes  a  520 
million  ($120  million— $100  Million) 
assessment  against  Contractor  P  for  the 
unfunded  guaranteed  benefits.  The 
contractor  then  determines  the 
Government's  share  of  the  pension  plan 
termination  adjustment  charge  of  $20 
miUion  in  accordance  with  9904.413- 
50(c)(12)(vi).  In  accordance  vdth 
9904.413-50(c)(12)(vii),  the  cognizant 
Federal  official  may  negotiate  an 
amortization  schedule  based  on  the 
contractor's  schedule  of  payments  to  the 
PBGC. 

(17)  Assume  the  same  facts  as  in 
9904.413-60(c)(16),  except  that 
pursuant  to  9904.412-50(a)(2) 
Contractor  P  has  an  unassignable 
portion  cf  unfunded  actuarial  liability 
for  prior  unfunded  pension  costs  which 
equals  $8  million.  The  $8  million 
represents  the  value  of  assets  that  would 
have  been  available  had  all  assignable 
costs  been  funded  and,  therefore,  must 
be  added  to  the  assets  used  to  determine 
the  pension  plan  termination 
adjustment  in  accordance  with 
9904.413-50(c)(12)(ii).  In  this  case,  the 
adjustment  charge  is  determined  to  be 
$12  million  ($20  million- $8  million). 

(18)  Contractor  Q  terminates  its 
qualified  de&ned-benefit  pension  plan 
without  establishing  a  replacement 
plan.  At  termination,  the  market  value 
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of  assets  are  $85  million.  All  obligations 
for  benefits  are  irrevocably  transferred 
to  an  insurance  company  by  the 
purchase  of  annuity  contracts  at  a  cost 
of  $55  million,  which  thereby 
determines  the  actuarial  liability  in 
accordance  with  99O4.^13-50(c){12)(i). 
The  contractor  receives  a  reversion  of 
$30  million  ($85  million  -  $55  million). 
The  adjustment  is  equal  to  the  reversion 
amount,  which  is  the  excess  of  the 
market  value  of  assets  over  the  actuarial 
liability.  However,  ERISA  imposes  a 
50%  excise  tax  of  $15  million  (50%  of 
$30  million)  on  the  reversion  amount.  In 
accordance  with  9904.413-50(c)(12)(vi). 
the  $30  million  adjustment  amount  is 
reduced  by  the  $15  million  excise  tax. 
Pursuant  to  9904.413-50(c)(12)(vi).  a 
share  of  the  $15  million  net  adjustment 
($30  million — $15  million)  shall  be 
allocated,  without  limitation,  as  a  credit 
to  CAS-covered  contracts. 

(19)  Assume  that,  in  addition  to  the 
facts  of  9904.4 13-60(c)(  18),  ConU-actor 
Q  has  an  accumulated  value  of 
prepayment  credits  of  $10  million. 
Contractor  Q  has  $3  million  of 
unfunded  actuarial  liability  separately 
identified  and  maintained  pursuant  to 
9904.41 2-50(a)(2).  The  assets  used  to 
determine  the  adjustment  amount  equal 
$78  million.  This  amount  is  determined 
as  the  market  value  of  assets  ($85 
million)  minus  the  accumulated  value 
of  prepayment  credits  ($10  million)  plus 
the  portion  of  unfunded  actuarial 
liability  maintained  pursuant  to 
9904.41 2-50(a)(2)  ($3  million). 
Therefore,  the  difference  between  the 
assets  and  the  actuarial  liability  is  $23 
million  ($78  million -$55  million).  In 
accordance  with  9904.413-50(c)(12)(vi), 
the  $23  million  adjustment  is  reduced 
by  the  $15  million  excise  tax  to  equal 
$8  million.  The  contracting  officer 
determines  that  the  pension  cost  data  of 
the  most  recent  eight  years  reasonably 
reflects  the  government's  participation 
in  the  pension  plan.  The  sum  of  costs 
allocated  to  fixed-price  and  cost-type 
contracts  subject  to  this  Standard  over 
the  eight-year  period  is  $21  million.  The 
sum  of  costs  assigned  to  cost  accounting 
periods  during  the  last  eight  years 
equals  $42  million.  Therefore,  the 
government's  share  of  the  net 
adjustment  is  50%  ($21  million  divided 
by  $42  million)  of  the  $8  million  and 
equals  $4  million. 

(20)  Contractor  R  maintains  a 
qualified  defined-benefit  pension  plan. 
Contractor  R  amends  the  pension  plan 
to  eliminate  the  earning  of  any  future 
benefits;  however  the  participants  do 
continue  to  earn  vesting  service. 
Pursuant  to  9904.413-30(a)(7).  a 
curtailment  of  benefits  has  occurred.  An 
actuarial  accrued  liability  of  $78  million 


is  determined  under  the  accrued  benefit 
cost  method  using  the  interest 
assumption  used  for  the  last  four 
actuarial  valuations.  The  market  value 
of  assets,  determined  in  accordance 
with  9904.413-50(c)(12)(ii).  is  $90 
million.  Contractor  R  shall  determine 
the  Government's  share  of  the 
adjustment  in  accordance  with 
9904.413-50(c)(12)(vi).  The  contractor 
then  shall  allocate  that  share  of  the  $12 
million  adjustment  ($90  million  -  $78 
million)  determined  under  9904.41 3- 
50(c)(12)  to  CAS-covered  contracts.  The 
full  amount  of  adjustment  shall  be  made 
without  limitation  in  the  current  cost 
accounting  period  unless  arrangements 
to  amortize  the  adjustment  are 
permitted  and  negotiated  pursuant  to 
9904.413-50(c)(12)(vii). 

(21)  Contractor  S  amends  its  qualified 
defined-benefit  pension  plan  to  "freeze" 
all  accrued  benefits  at  their  current 
level.  Although  not  required  by  law,  the 
amendment  also  provides  that  all 
accrued  benefits  are  fully  vested. 
Contractor  S  must  determine  the 
adjustment  for  the  curtailment  of 
benefits.  Fifteen  months  prior  to  the 
date  of  the  plan  amendment  freezing 
benefits.  Contractor  S  voluntarily 
amended  the  plan  to  increase  benefits. 
This  voluntary  amendment  resulted  in 
an  overall  increase  of  over  10%.  All 
actuarial  accrued  liabilities  are 
computed  using  the  accrued  benefit  cost 
method.  The  actuarial  accrued  liability 
for  all  accrued  benefits  is  $1.8  million. 
The  actuarial  accrued  liability  for  vested 
benefits  immediately  prior  to  the 
current  plan  amendment  is  $1.6  million. 
The  actuarial  accrued  liability 
determined  for  vested  benefits  based  on 
the  plan  provisions  before  the  voluntary 
amendment  is  $1.4  million.  The  $1.4 
million  actuarial  liability  is  based  on 
benefit  provisions  that  have  been  in 
effect  for  six  years  and  is  fully 
recognized.  However,  the  $200,000 
increase  in  liability  due  to  the  voluntary 
benefit  improvement  adopted  15 
months  ago  must  be  phased-in  on  a 
prorata  basis  over  60  months.  Therefore, 
only  25%  (16  months  divided  by  60 
months)  of  the  $200,000  increase,  or 
$50,000.  can  be  included  in  the 
curtailment  liability.  The  current 
amendment  voluntarily  increasing 
vesting  was  just  adopted  and,  therefore, 
none  of  the  associated  increase  in 
actuarial  accrued  liability  can  be 
included.  Accordingly,  in  accordance 
with  9904.413-50(c)(12)(iv).  Contractor 
S  determines  the  adjustment  for  the 
curtailment  of  benefits  using  an 
actuarial  accrued  liability  of  $1.45 
million  ($1.4  million  plus  $50,000). 

(22)  Contractor  T  has  maintained 
separate  qualified  defined-benefit  plans 


for  Segments  A  and  B  and  has 
separately  computed  pension  costs  for 
each  segment.  Both  segments  perform 
work  under  contracts  subject  to  this 
Standard.  On  the  first  day  of  the  current 
cost  accounting  period.  Contractor  T 
merges  the  two  pension  plans  so  that 
segments  A  and  B  are  now  covered  by 
a  single  pension  plan.  Because  the  ratio 
of  assets  to  liabilities  for  each  plan  is 
materially  different  from  that  of  the 
merged  plan,  the  contractor  continues 
the  separate  computation  of  pension 
costs  for  each  segment  pursuant  to 
9904.41 3-50(c)(3).  After  considering  the 
assignable  cost  limitations  for  each 
segment.  Contractor  T  determines  the 
potentially  assignable  pension  cost  is 
$12,000  for  Segment  A  and  $24,000  for 
Segment  B.  The  ma.ximum  tax- 
deductible  amount  for  the  merged  plan 
is  $30,000,  which  is  $6,000  less  than  the 
sum  of  the  otherwise  assignable  costs 
for  the  segments  ($36,000).  To 
determine  the  portion  of  the  total 
maximum  tax-deductible  amount 
applicable  to  each  segment  on  a 
reasonable  basis,  the  contractor  prorates 
the  $30,000  by  the  pension  cost 
determined  for  each  segment  after 
considering  the  assignable  cost 
limitations  for  each  segment.  Therefore, 
in  accordance  with  9904.41 3-50(c)(l)(i). 
the  assignable  pension  cost  is  $10,000 
for  Segment  A  ($30,000  times  $12,000 
divided  by  $36,000)  and  $20,000  for 
Segment  B  ($30,000  times  $24,000 
divided  by  $36,000).  Contractor  T  funds 
the  full  $30,000  and  allocates  the 
assignable  pension  cost  for  each 
segment  to  final  cost  objectives. 

(23)  Assume  the  same  facts  as  in 
9904.413-60(c)(22).  except  that  the  tax- 
deductible  maximum  is  $40,000  and  the 
ERISA  minimum  funding  requirement  is 
$18,000.  Since  funding  of  the  accrued 
pension  cost  is  not  constrained  by  tax- 
deductibility.  Contractor  T  determines 
the  assignable  pension  cost  to  be 
$12,000  for  Segment  A  and  $24,000  for 
Segment  B.  If  the  contractor  funds 
$36,000,  the  full  assigned  pension  cost 
of  each  segment  can  be  allocated  to  final 
cost  objectives.  However,  because  the 
contractor  funds  only  the  ERISA 
minimum  of  $18,000,  the  contractor 
must  apportion  the  $18,000  contribution 
to  each  segment  on  a  basis  that  reflects 
the  assignable  pension  cost  of  each 
segment  in  accordance  with  9904.413- 
50(c)(l)(ii).  To  measure  the  funding 
level  of  each  segment.  Contractor  T  uses 
an  ERISA  minimum  funding 
requirement  separately  determined  for 
each  segment,  as  if  the  segment  were  a 
separate  plan.  On  this  basis,  the 
allocable  pension  cost  is  determined  to 
be  $8,000  for  Segment  A  and  $10,000  for 


5>egment  B.  In  accordance  with 
9904.41 2-50(a)(2).  Contractor  T  must 
separately  identify,  and  eliminate  from 
future  cost  computations.  $4,000 
(512,000 -$8,000)  for  Segment  A  and 
S14.000  ($24.000 -$10,000)  for  Segment 
B 

(24)  Assume  the  same  facts  as  in 
9904.413-e0(c)(23),  except  that  Segment 
B  performs  only  commercial  work.  As 
permitted  by  9904.413-50{c)(l)(ii),  the 
contractor  first  applies  $12,000  of  the 
contribution  amount  to  Segment  A, 
which  is  performing  work  under 
Government  contracts,  for  purposes  of 
9904.412-50(d)(i).  The  remaining 
56,000  is  applied  to  Segment  B.  The  full 
assigned  pension  cost  of  $12,000  for 
Segment  A  is  funded  and  such  amount 
is  allocable  to  CAS-covered  contracts. 
Pursuant  to  9904.412-50(a){2).  the 
contractor  separately  identifies,  and 
eliminates  from  future  pension  costs, 
the  $18,000  ($24,000 -$6,000)  of 
unfunded  assigned  cost  for  Segment  B. 

(25)  Contractor  U  has  a  qualified 
defined-benefit  pension  plan  covering 
employees  at  two  segments  that  perform 
work  on  contracts  subject  to  this 
Standard.  The  ratio  of  the  actuarial 
value  of  assets  to  actuarial  accrued 
liabilities  is  significantly  different 
between  the  two  segments.  Therefore. 
Contractor  U  is  required  to  compute 
pension  cost  separately  for  each 
segment.  The  actuarial  value  of  assets 
allocated  to  Segment  A  exceeds  the 
actuarial  accrued  liability  by  $50,000. 
Segment  B  has  an  unfunded  actuarial 
liability  of  $20,000.  Thus,  the  pension  . 
plan  as  a  whole  has  an  actuarial  surplus 
of  $30,000.  Pension  cost  of  $5,000  is 
computed  for  Segment  B  and  is  less 
than  Segment  B's  assignable  cost 
limitation  of  $9,000.  The  tax-deductible 
maximum  is  $0  for  the  plan  as  whole 


and,  therefore.  $0  for  each  segment. 
Contractor  U  will  deem  all  existing 
amortization  bases  maintained  for 
Segment  A  to  be  fully  amortized  in 
accordance  with  9904.412-50(c)(2){ii). 
For  Segment  B.  the  amortization  of 
existing  portions  of  unfunded  actuarial 
liability  continues  unabated. 
Furthermore,  pursuant  to  9904.412- 
50(c)(2){iii).  the  contractor  establishes 
an  additional  amortization  base  for 
Segment  B  for  the  assignable  cost  deficit 
of  $5,000. 

13.  Subsection  9904.413-63  is  revised 
to  read  as  follows: 

9904.413-63    Effective  date. 

(a)  This  Standard  is  effective  as  of 
March  30. 1995. 

(b)  This  Standard  shall  be  followed  by 
each  contractor  on  or  after  the  start  of 
its  next  cost  accounting  period 
beginning  after  the  receipt  of  a  contract 
or  subcontract  to  which  this  Standard  is 
applicable. 

(c)  Contractors  with  prior  CAS- 
covered  contracts  with  full  coverage 
shall  continue  to  follow  Standard 
9904.413rin  effect  prior  to  March  30, 
1995,  until  this  Standard,  effective 
March  30, 1995,  becomes  applicable 
following  receipt  of  a  contract  or 
subcontract  to  which  this  revised 
Standard  applies. 

14.  A  new  subsection  9904.413-64  is 
added  to  read  as  follows: 

9904.413-64    Transition  mettiod. 

(a)  To  be  acceptable,  any  method  of 
transition  from  compliance  with 
Standard  9904.413  in  effect  prior  to 
March  30. 1995.  to  compliance  with 
Standard  9904.413  in  effect  as  of  March 
30.  1995.  must  follow  the  equitable 
principle  that  costs,  which  have  been 
previously  provided  for,  shall  not  be 


redundantly  provided  for  under  revised 
methods.  Conversely,  costs  that  have 
not  previously  been  provided  for  must 
be  provided  for  under  the  revised 
method.  This  transition  subsection  is 
not  intended  to  qualify  for  purposes  of 
assignment  or  allocation,  pension  costs 
which  have  previously  been  disallowed 
for  reasons  other  than  ERISA  funding 
limitations. 

(b)  The  sum  of  all  portions  of 
unfunded  actuarial  UabiUty  identified 
pursuant  to  Standard  9904.413.  effective 
March  30,  1995,  including  such  portions 
of  unfunded  actuarial  liability 
determined  for  transition  purposes,  is 
subject  to  the  requirements  for 
assignment  of  9904.412-40{c). 

(c)  Furthermore,  this  Standard, 
effective  March  30.  1995.  clarifies,  but  is 
not  intended  to  create,  rights  of  the 
contracting  parties,  and  specifies 
techniques  for  determining  adjustments 
pursuant  to  9904.413-50(c)(12).  These 
rights  and  techniques  should  be  used  to 
resolve  outstanding  issues  that  will 
affect  pension  costs  of  contracts  subject 
to  this  Standard. 

(d)  The  method,  or  methods, 
employed  to  achieve  an  equitable 
transition  shall  be  consistent  with  the 
provisions  of  this  Standard  and  shall  be 
approved  by  the  contracting  officer. 

(e)  All  adjustments  shall  be 
prospective  only.  However,  costs/prices 
of  prior  and  existing  contracts  not 
subject  to  price  adjustment  may  be 
considered  in  determining  the 
appropriate  transition  method  or 
adjustment  amount  for  the  computation 
of  costs/prices  of  contracts  subject  to 
this  Standard. 
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DEPARTMErfT  OF  HOUStNG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-«5-3778;  FR-MTS-N-OIJ 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments 

AGENCY:  Office  of  the  Assistant    • 
Secretary'  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
for  FY  1995. 

summary:  This  NOFA  informs  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  (referred  to  jointly  as 
••HAs")  that  have  pre-1980  family 
developments,  of  the  availability  of  up 
to  $8.052. 53.S  in  funding  for  lead-based 
paint  (LBP)  risk  assessments.  The  NOFA 
contains  information  on  the  following: 

(a)  The  purpose  of  the  NOFA. 
available  amounts  and  eligibility; 

(b)  Application  processing,  including 
how  to  apply  and  how  selections  will  be 
made; 

(c)  A  schedule  of  steps  involved  in  the 
application  process; 

(d)  Notice  that  funds  will  be  awarded 
on  a  first-come,  first-served  basis;  and 

(e)  Notice  of  the  requirement  that  the 
Department's  risk  assessment  protocol 
be  used  by  HAs  in  conducting  a  LBP 
risk  assessment  and  in  developing 
recommendations  regarding  interim 
controls. 

DATES:  An  application  may  be  submitted 
immediately  after  publication  of  this 
NOFA,  and  must  be  submitted  by  3:00 
p.m.  local  time  (i.e..  the  time  in  the 
HUD  Field  Office  where  the  application 
is  submitted)  on  May  30,  1995.  This 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
applications  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

ADDRESSES:  Application  kits  may  be 
obtained  from  HUD  Field  Offices. 
Completed  applications  are  to  be 
submitted  to  the  Field  Office  that  has 
jurisdiction  over  the  HA  submitting  the 
request  for  funding.  Copies  of  the 
Department's  LBP  risk  assessment 
protocol,  which  establishes  minimum 
requirements  that  must  be  used  by  HAs 
funded  under  this  NOFA,  are  available 
at  cost  bv  calling  HUD  USER  on  1-800- 
245-2691  or  (301)  251-5154  (not  a  toll- 


free  nunbor).  A  telecommunications 
device  (TDD)  for  persons  witk  hearing 
and  speech  impediments  is  available  at 

1-800-877-8339. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  ).  Flood,  Director, 
Modernization  Division,  Office  of 
Distressed  and  Troubled  Housing 
Recovery.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Room  4134.  Washington.  DC. 
20410,  telephone  (202)  708-1640. 
Indian  Housing  Authorities  may 
contact:  Dom  Nessi,  Director,  Office  of 
Native  American  Programs,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  SW.,  Room  B-133. 
Washington.  DC  20410.  telephone  (202) 
755-0032.  A  telecommunications  device 
(TDD)  for  persons  with  hearing  and 
speech  impediments  is  available  at  (202) 
708-0850  .  (These  are  not  toll-free 
telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  OfTice  of 
Management  and  Budget  (OMB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
numbers  0348-0043,  2577-0044,  2525- 
0101,  and  0348-0046. 

I.  Purpose  and  Substantive  Description 

A.  Allocation  Amounts 

(1 )  Total  amount  available.  The 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  1992  (Pub.  L.  102-139,  approved 
October  28,  1991;  at  105  Stat.  744)  (1992 
Appropriations  Act)  set  aside 
$25,000,000.  of  the  $2,800,975,000  of 
budget  authority  available  for 
modernization  of  existing  public 
housing  developments,  for  the  risk 
assessment  of  lead-based  paint  (LBP). 
However,  amounts  actually  available 
from  the  appropriated  amount  were 
reduced  because  conversions  from 
Section  8  (U.S.  Housing  Act  of  1937)- 
funded  section  202  (Housing  Act  of 
1959)  direct  loan  projects  to  rental 
assistance-fimded  section  202  grant 
projects  did  not  occur  at  the  rate 
anticipated  by  Congress  in  the  FY  1992 
Appropriations  Act.  Reductions  were 
made  in  the  FY  1991  carryover  balances 
to  fund  FY  1992  programs,  as  provided 
in  the  Appropriations  Act.  The  amount 
of  funds  available  for  LBP  risk 
assessment  in  FY  1992  was  $23,853,455. 
In  accordance  with  the  langu^e  of  that 
Appropriations  Act.  where  funds 
awarded  totaled  less  than  the  amount 


available,  the  remaining  funds  are  to  be 
carried  over  in  subsequent  NOP  As.     j 
Thus,  in  FY  1992,  the  Department 
awarded  $9,055,821.  In  FY  1993, 
$14,797,634  was  available  for  LBP  risk 
assessment  funding  and  $2,840,711  was 
awarded  based  on  applications  received. 
In  FY  1994.  $11,946,823  was  available; 
of  that  amount  $3,888,076  was  awarded, 
based  on  applications  received. 
Additionally,  $16,312  was  awarded  in 
FY  1994  to  correct  calculation  errors 
made  on  applications  submitted  and 
eligible  for  funding  in  FY  1993.  The 
total  amount  of  funding  that  remains 
available  under  this  FY  1995  NOFA  is 
up  to  $8,052,535.  The  funding  may 
change  if  the  carryovers,  transfers,  and 
recaptures  estimated  to  occur  in  FY 
1995  are  not  realized. 

(2)  Selection  of  applications  for 
funding.  Awards  shall  be  made  on  a 
first-come,  first-served  basis. 
Additionally,  an  application  must  be 
complete  and  must  meet  the  threshold 
criteria  set  forth  in  Section  II. B.  of  this 
NOFA.  As  such,  it  is  required  that  the 
proposed  risk  assessment  be  performed 
in  pre-1980  family  developments. 
Further,  the  Department  has  determined 
that  a  development  targeted  within  an 
application  will  not  be  eligible  for 
funding  where  a  development  has  been: 

•  Tested  and  abated;  or 

•  Tested  and  the  results  were 
n^ative;  or 

•  Tested,  results  were  positive,  ajid 
an  adequate  interim  control  plan  has 
been  developed;  or  • 

•  The  subject  of  a  risk  assessment 
previously. 

In  these  instances,  the  Department 
recognizes  that  hazards  have  been 
addres.sed  or  identified;  thus,  there  is  no 
need  to  conduct  a  risk  assessment. 

(3)  Cost.  Where  a  development  is 
eligible  to  be  the  subject  of  a  complete 
risk  assessment,  in  accordance  with  the 
threshold  criteria  set  forth  in  Section 

II. B.  of  this  NOFA,  the  HA  shall  base  its 
funding  request  on  a  per-unit-to-be- 
sampled-per-development  cost.  The  per- 
unit  cost  must  include  costs  for 
collection  of  dust  and  soil  samples, 
collection  of  paint  chip  samples  (where 
necessary),  administration,  laboratory 
analysis  of  collected  paint,  dust,  and 
soil  samples,  interpretation  of  lal)OTatory 
results  on  samples  collected,  review  of 
maintenance  and  management  practices, 
and  the  development  (not  the 
implementation)  of  recommendations 
for  interim  controls.  Costs  associated 
with  interim  controls  are  not  eligible  for 
funding  under  this  NOFA.  Funding  of 
interim  controls  must  be  secured  from 
other  HA  sources  (i.e.,  CIAP,  COP, 
operating  subsidy,  operating  reserves,  or 
Stato/lociil  contributions). 


The  cost-per-unit-to-be-sampled  may 
not  exceed  the  amount  of  $495.  Prior 
year  funding  indicates  that  a  number  of 
HAs  were  able  to  complete  risk 
assessments  at  less  than  this  amount 
(ranging  from  $250  to  $350  per-unit-to- 
bc-sampled,  excluding  HA 
administrative  costs).  HAs  are  strongly 
encouraged  to  budget  prudently  for 
these  costs.  Where  this  amount  is 
exceeded,  the  HA  must  submit 
justification  of  the  amount  requested, 
and  the  Field  Office  will  examine  the 
cost  reasonableness  of  such  request. 

The  number  of  units  to  be  sampled, 
which,  at  a  minimum,  must  be  used  by 
HAs  funded  under  this  NOFA.  is 
outlined  in  the  table  below: 


Number  ot  units  in 
development 


1-4  

5-20 

21-75  .... 

76-125  . 
126-175 
1 76-225 
226-300 
301^00 
401-500 
501+  


Numt)er  of  units  for  in- 
specting and  testing 
(collecting  samples) 


All, 

4  units  or  50%  (which- 
ever is  greater). 

10  units  or  20% 
(whichever  is  great- 
er). 

17. 

19. 

20. 

21. 

22. 

23. 

24.  plus  1  dwelling  for 
each  additional  incre- 
ment of  50  units  or 
less. 


UMI 


The  method  to  be  used  in  determining 
which  units  are  to  be  included  in  the 
sample  is  as  follows: 

(a)  Units  cited  as  having  building 
code  violations  within  the  past  year; 

(b)  Units  determined  to  be  in  poor 
condition: 

(c)  Units  that  contain  two  or  more 
children  between  the  ages  of  6  months 
and  6  years; 

(d)  Units  that  serve  as  day-care 
facilities;  and 

(e)  Units  prepared  for  reoccupancy 
within  the  past  3  months.  If  necessary, 
add  additional  units  to  achieve  the 
required  minimum  sample  number 
specified  in  the  above  teble. 

Note:  In  addition  to  the  minimum  number 
of  units  to  be  sampled,  add  units  housing 
cnildren  with  elevated  blood  lead  levels. 

.As  explained  in  Section  111, 
.Application  Content,  of  this  NOFA.  an 
application  must  state  each 
development  number  and  specify  the 
number  of  units  to  be  sampled,  the 
amount  requested  for  each 
development,  and  the  total  amount  the 
HA  is  requesting. 

(4)  Distribution  of  funds.  An 
administrative  decision  has  been  made 
not  to  assign  funds  to  HUD  Field  Offices 


using  the  same  method  as  in  previous 
fiscal  years.  Funds  will  be  assigned  to 
Field  Offices  based  on  the  number  of 
applications  submitted  that  met  the 
eligibility  criteria  and  the  amount  of 
funds  requested.  The  Department 
expects  to  have  enough  money  to  fund 
all  eligible  applications.  In  the  event 
funding  requests  exceed  the  amount 
available,  awards  will  be  made  based  on 
the  date  and  time  applications  were 
received  in  tlie  HUD  Field  Office.  HUD 
Field  Offices  shall  date-  and  time-stamp 
each  application  upon  receipt. 

In  Fiscal  Year  1995.  up  to  $7,835,117 
will  be  targeted  to  public  housing 
agencies,  and  up  to  $217,418  will  be 
targeted  to  Indian  housing  authorities  in 
the  Office  of  Native  American  Programs 
(ONAP).  As  many  eligible  applications 
as  possible  will  be  funded. 

(5)  Remaining  funds.  In  the  event  that 
the  funds  awarded  under  this  NOFA 
total  less  than  the  amount  available,  the 
remaining  amount  will  be  carried  over 
to  FY  1996,  because  the  FY  1992 
Appropriations  Act  specifically  targets 
these  funds  for  the  assessment  of  risks 
associated  with  lead-based  paint.  If 
funds  are  carried  over  to  FY  1996.  a 
subsequent  NOFA  for  these  remaining 
set-aside  funds  will  be  published. 

(6)  Section  3  (24  CFR  part  135). 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  and  the 
regulations  at  24  CFR  part  135  (see  June 
30.  1994.  Interim  Rule.  59  FR  33866)  are 
applicable  to  funding  awards  made 
under  this  NOFA.  One  of  the  purposes 
of  the  assistance  is  to  give  to  the  greatest 
extent  feasible,  and  consistent  with 
existing  Federal.  State,  and  local  laws 
and  regulations,  job  training, 
employment,  contracting  and  other 
economic  opportunities  to  section  3 
residents  and  section  3  business 
concerns. 

B.  Eligibility  and  Requirements 

(1)  All  HAs  with  pre-1980  family 
developments  are  eligible  (i.e..  both 
large  HAs  funded  under  the 
Comprehensive  Grant  Program  (CGP) 
and  small  HAs  funded  under  the 
Comprehensive  Improvement  » 
Assistance  Program  (CIAP)).  Specific 
developments  targeted  for  funding 
within  an  application  must  meet  the 
requirements  set  forth  in  Section  II. B.  of 
this  NOFA. 

(2)  HAs.  especially  smaller  ones,  are 
encouraged  to  form  a  consortium  for 
purposes  of  having  risk  assessments 
conducted.  Such  a  consortium  would 
enable  a  number  of  HAs  to  obtain 
coordinated  services  for  those  risk 
assessments. 

(3)  In  accordance  with  section  14(a)(3) 
of  the  U.S.  Housing  Act  of  1937  (1937 


Act)  (added  by  the  1992  Appropriations 
Act,  105  Stat.  759).  pre-1980  family 
developments  within  a  HAs  inventory 
may  be  the  subject  of  a  LBP  risk 
assessment.  As  stated  in  section 
14(a)(3),  risk  assessments  are  intended 
"to  assess  the  risks  of  lead-based  paint 
poisoning  *   *   *  in  all  projects 
constructed  before  1980  that  are,  or  will 
be,  occupied  by  families."  Risk 
assessments  are  not  mandatory; 
however,  HAs  are  strongly  encouraged 
to  conduct  them.  In  undertaking  a  risk 
assessment,  a  H.\  shall  use  a  risk 
assessment  protocol  that,  at  a  minimum, 
follows  the  Department's  Lead-Based 
Paint  Risk  Assessment  Protocol  Upon 
completion  of  the  risk  assessment,  the 
HA  must  provide  a  copy  of  the  results 
of  the  risk  assessment  to  the  appropriate 
Field  Office.  The  risk  assessment  must 
be  completed  within  eighteen  (18) 
months  of  HUD's  fund  reser\ation 
notification  to  the  HA. 

While  the  scope  of  the  risk  assessment 
may  exceed  the  contents  of  the 
Department's  protocol,  funding  shall  be 
requested  based  on  this  protocol.  The 
goal  of  the  protocol  is  to  enable  a  HA 
to  identify  lead  hazards,  so  that 
appropriate  interim  controls  can  be 
implemented  until  random  testing  and/ 
or  full  abatement  can  be  undertaken. 
Section  14(a)(3)  of  the  1937  Act  requires 
that  professional  risk  assessments 
include  dust  and  soil  sampling  and 
laboratory  analysis.  The  risk  assessment 
protocol  has  been  developed  by  the 
Department  to  ensure  compliance  with 
this  provision  and  with  certain 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act. 

HAs  are  expected  to  implement  the 
interim  control  recommendations 
resulting  from  the  completed  risk 
assessment,  especially  in  cases  where 
full  abatement  will  not  be  undertaken 
within  a  reasonable  time  frame  (one 
year).  However,  actual  implementation 
of  recommendations  that  result  from  the 
risk  assessment  conducted  is  not 
eligible  for  funding  under  this  NOFA. 
The  implementation  of  resulting 
recommendations  [e.g..  comprehensive 
or  random  testing,  abatement  of  lead, 
interim  control  measures,  and  work 
order  modifications)  may  be  funded 
from  other  H.A  sources  (i.e..  CLAP.  CGP. 
operating  subsidy,  operating  reserves  or 
State/local  contributions). 

In  no  instance  shall  the 
implementation  of  interim  control 
measures  satisfy  the  HA 's  obligation 
under  the  Lead-Based  Paint  Poisoning 
Prevention  Act  to  abate  lead-based 
paint  hazards:  rather,  they  are  interim 
measures  to  be  used  until  testing  and/ 
or  full  abatement  can  be  undertaken,  as 
appropriate.  Similarly,  in  no  instance 
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shall  conducting  a  rixk  assessment 
satisfy  the  HA 's  obligatmn  under  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  1o  test  for  and  abate  lead-based 
paint  hazards. 

(4)  CIAP  requirements,  as  set  forth  in 
24  CFR  part  9&8.  siibpart  B.  and  the 
CIAP  Handbook.  7485.1  REV-4.  are 
applicable  to  HAs  funded  under  this 
NOFA.  These  requirements  encompass 
implementation  schedules  progress 
reports,  budget  revisions,  requests  for 
extensions,  closeouts.  etc.  Furnl 
requisitions  are  to  bo  processed  through 
the  1X)CCS/VRS  system. 

(5)  HA";  must  follow  the  requirejnents 
of  24  CFR  part  85  for  the  procurement 
of  risk  as.'iussments. 

(6)  In  accepting  funding  to  perform  a 
risk  assessment.  HAs  must  agree  to 
participate!,  if  reque.sled  by  HIID.  in  a 
subsequent  evaluation  of  the  risk 
assessment  protocol.  This  evaluation 
will  entail  a  review  of  collected 
sampling  data  and  the  effectiveness  of 
recommended  interim  control 
procedures. 

C.  Ineligible  Costs  and  Activities 

(1)  A  specific  development  targeted 
within  an  application  is  not  eligible  for 
funding,  in  accordance  with  the 
threshold  requirements  set  forth  in 
Section  U.B.  of  this  NOFA  where  tht' 
development  has  been: 

•  Tested  and  abated:  or 

•  Tested  and  the  results  were 
negative;  or 

•  Tested.  re.sults  were  positive,  and 
an  adequate  interim  control  plan  has 
been  developed;  or 

•  The  subject  of  a  risk  assessment 
previously. 

(2)  Actual  implementation  of 
recommendations  that  result  from  the 
risk  assessment  conducted  is  not  eligible 
for  funding  under  this  NOFA.  The 
implementation  of  resulting 
recommendations  [.e.g.,  comprehensive 
or  random  testing,  abatement  of  lead, 
interim  control  measures,  and  work 
order  modifications)  may  be  funded 
from  other  HA  sources  [i.e..  QAP,  CGP. 
operatijog  subsidy,  or  operating 
reser\es).  HAs  are  expected  to 
implement  these  recommendations, 
especially  those  related  to  interim 
conlrol  measures  when  abatement  of 
lead  hazards  will  not  take  place  within  . 
a  reasonable  time  (one  year].  In  no 
instance  shall  the  implementation  of 
interim  control  awasures  satisfy  the 

HA 's  obligation  under  the  Lead-Based 
Paint  Poisoning  Prevention  Act  to  test 
and/or  abate  lead-based  paint  huMtrds. 

(3)  Funds  under  this  NOF.A  iuay  not 
'be  used  to  purchase  insurance  including 
existing-coifxiitions  LBP  liability 
insurance.  While  funds  may  be  used  to 


conduct  risk  assessments  required  (o  be 
in  place  pries'  to  the  issuance  of  an 
insurance  policy,  under  ao 
circumstance  may  these  funds  be  used 
to  pay  for  the  premiums  associated  with 
this  insurance 

D.  Selection  of  Applications 

(1)  Applications  will  be  selected  fur 
funding  only  after  they  have  been 
deemed  eligible  in  accordance  with  the 
threshold  requirements  set  forth  in 
Section  Il.B.  of  this  .NOFA.  The 
Department  expects  to  have  enough 
money  to  fund  all  eligible  applications. 
In  the  event  funding  requests  exceed  the 
amount  available,  awards  will  be  made 
based  on  a  firsKome,  firsl-st  rved  basis 
as  indicated  by  the  date-  and  time-slanip 
posted  by  the  HIJD  Field  Office  wh«n 
the  HA's  application  is  submitted. 

(2)  Field  Offices  shall  ensure  that  all 
applications  (iacluding  copies  I  ore  date- 
and  time-stamped  immediately  upon 
receipt.  Field  Offices  shall  notify 
Headquarters  of  funding  decisions  on 
July  13.  1995.  The  Field  Office  will  be 
resix)ns!ble  for  identifying,  notifying 
applicants  of,  and  receiving  corrections 
of  any  technical  deficiencies  in  the 
application,  as  discussed  in  Section  IV 
of  this  NOFA. 

(3)  The  Field  Office  Public  Housing 
Division  Director  shall  make  final 
funding  decisions.  Each  Field  Office 
will  advise  Headquarters,  by  the  date 
specified  in  Section  I.D  (2)  of  this 
NOFA,  of  the  number  of  eligible 
applications,  the  amoiints  requested  for 
each  eligible  development  listed  in  each 
eligible  application,  and  the  total 
amount  requested  by  an  eligible  housing 
authority.  Headquarters  will  assign 
funds  to  the  Fiekl  Offices  based  on  total 
amounts  requested  from  applicant  HAs 
within  each  Field  Offices'  jurisdiction. 

E.  Notification  of  A  wards 

The  Field  Office  will  notify  the  HA  of 
its  funding  decision  after  HIJD  has 
completed  the  required  congressional 
notification.  Reservation  and 
congressional  notification  dodinwnts 
will  be  prepared  by  the  Field  Offi««. 

II.  Application  Process 

A.  General  Requirements 

Forms  that  comprise  the  application 
kit  are  available  from  HIID  Field 
Offices.  To  be  considered  far  funding, 
an  original  and  2  copies  of  the 
application  must  be  submitted  to  the 
HUD  Field  Office  that  has  iurisdiction 
over  the  applicant  HA.  An  application 
may  be  submitted  uuiuadiately  upon 
publication  of  this  NOFA,  and  must  be 
submitted  before  3O0  pju.,  local  tine. 
on  May  30.  1995.  to  the  HUD  Field 


Office  that  has  iuri&diction  over  the 
applicant  HA.  The  contents  of  the 
application  are  listed  below,  in  Soctiun 
III  of  this  NOFA. 

The  above-stated  deadline  is  finn  as 
to  date  and  hour,  la  the  interest  of 
fairness  to  all  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
rct:eived  after  the  de.adline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibihty  brought  about  by 
unanticipatod  delays  or  other  ik^livery- 
related  problems. 

B.  Threshold  Requirements 

To  be  considered  eligible  for  funding, 
kn  H.^  mu.st  propose  to  conduct  risk 
assessments  for  pre- 1980  family 
developments  that: 

•  Have  not  previously  been  thi' 
subject  of  a  risk  assessment:  or 

•  Have  not  been  tested  and  abat(;d;  or 

•  Have  been  te.sted  and  results  were 
positive,  but  the  developments  have  not 
been  abated  or  an  atlequate  interim 
control  plan  has  not  boen  developed 

III.  Checklist  of  Application 
Submission  Requirements 

The  following  document*  <»nipnse 
the  application: 

(a)  OMB  Standard  Form  424, 
Application  for  Federal  Assistance  (HAs 
shall  complete  only  iUrnis  2,  5,  12.  1.1, 
14.  15.  17  and  18]  and  SF-424(B); 

(b)  Form  Hb'D-52825,  Compreh«niiive 
Assessment/Program  Budget,  Fan  1 — 
Summary.  The  total  amount  requesttnl 
for  funding  will  be  identified  on  this 
form  under  either  account  1410  1, 
Administration  (where  H.A  sJaff  will  lie 
used  and  the  HA  certifies  that  it  has  the 
capability  of.  and  will  be  conducting  the 
professional  risk  assessment:  NOTE:  a 
portion,  not  to  exceed  ten  percent  |10'X.1 
of  the  funding  requested,  may  be  used 
for  administrative  expenses  inctirred  by 
the  HA,  including  the  use  of  a 
consultant  to  prepare  background 
materials  in  supploTt  of  the  risk 
assessment),  or  account  1430.2, 
Con.sultant  Fees  (where  the  HA  will  be 
contracting  for  the  professional  risk 
assessntent). 

(c)  Form  HUO-SZ«25,  Comprehensive 
Assessment/Program  Budge*.  Part  H — 
Supportii^  Pages.  Derelopnients 
proposed  to  be  the  subject  of  a  risk 
assessmeat  are  to  be  identified  on  this 
form.  The  applicant  must  provide  the 
name:  address;  profect  number;  total 
number  of  units;  number  of  units  to  be 
sampled,  in  accordant  e  with  tiie 
requirements  .<ot  forth  in  Section  I.A(3j 
of  this  NOFA  and  in  the  rwk  assessment 
protocol;  and  amotmt  raquestod  far«vu:b 


development,  with  supporting 
lustificatioa,  as  appropriate. 

(dl  Certification  signed  by  the  HA 
Executive  Director  that,  at  a  minimum, 
the  risk  assessment  protocol  to  be  used 
will  be  equivalent  to  the  Department's 
protocol, 

(e|  Certification  signed  by  the  HA 
Kxpcutive  Director  that  the  proposed 
risk  assessment  will  be  completed 
within  eighteen  (18)  months  of  the  date 
that  funds  are  awarded  and  that  the  HA 
agrees  to  participate,  if  requested  by 
HUD.  m  a  subsequent  evaluation  of  the 
risk  assessment  protocol,  to  assess  its 
validity  for  the  identification  of  lead- 
based  paint  hazards  and  effectiveness  in 
addressing  those  hazards. 

(H  Certification  signed  by  the  HA 
Executive  Director  that  a  copy  of  the 
completed  risk  assessment  will  be 
provided  to  the  appropriate  Hl'D  Field 
Office  upon  completion  of  the 
assessment. 

(g)  Certification  that  HA  staff  are 
qudlitied  to  conduct  LBP  risk 
assessments  in  accordance  with  the 
protocol,  if  applicable 

(h)  Certification  that  the  H.\  will 
comply  with  the  requirements  of  section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
I701u)  and  the  implementing 
regulations  at  24  CFR  part  135 

(i)  Form  HLT)-50070.  Certification  for 
Drug- Free  Workplace. 

(i)  Certification  for  Contracts.  Grants. 
Loans  and  Cooperative  Agreements, 
required  of  HAs  established  under  State 
law  that  are  applying  for  grants 
exceeding  $100,000. 

(k|  SF-LLL,  Disclosure  of  Lobbying 
Activities,  required  of  H.^s  established 
under  State  law  only  where  any  funds, 
other  than  federally  appropriated  funds, 
will  be  or  have  been  used  to  influence 
Federal  workers  or  Members  of  Congress 
or  their  staffs  regarding  specific  grants 
or  contracts. 

(II  Form  HUI>-2880.  Applicant/ 
Recipient  Disclosure/Update  Report. 

IV'.  Corrections  to  Deficient 
Applications 

liiimedidtely  after  the  submission  of 
an  application,  the  appropriate  Field 
Office  will  screen  the  application  to 
determine  whether  all  items  were 
submitted.  If  items  1.  2.  and  3  listed  in 
.Section  III.  Application  Content,  of  this 
NOFA  are  missing,  the  application  will 
he  considered  substantially  incomplete 
iuid.  therefore,  ineligible  for  processing. 

If  the  H.^  fails  to  submit  any  of  items 
4-12  listed  in  Section  III  of  this  NOFA. 
or  the  application  contains  a  technical 
mistake,  such  as  an  incorrect  signatory, 
the  Fi.r'ld  Office  will  immediately  notify 
*he  HA  that  it  has  14  calendar  days  from 


the  date  of  HLTJ's  written  notification  to 
submit  or  correct  the  specified  items.  If 
any  of  items  4-1 2  are  missing  and  the 
HA  does  not  submit  them  within  the  14- 
day  cure  period,  the  application  will  be 
ineligible  for  further  processing. 

V.  Other  .Matters 

A  Environmental  Rexiew 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  a\  ailable  for  public  inspection 
between  7  30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  (^neral 
Counsel,  Room  10276.  Department  of 
Housing  and  Urbem  Development.  451 
Seventh  Street.  SW..  Washington,  EX: 
20410-0500. 

B  Federalism  Executive  Order 

The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of 
E.xecutive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  The  NOFA  merely  sets 
forth  funding  availability  for  HAs  to 
conduct,  at  their  discretion,  risk 
assessments  for  lead  paint  hazards 

C.  Family  E.xecutive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  will  likelv 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  Families  could  benefit  from 
this  funding  action  as  a  result  of  the 
identification  of  immediate  and 
potential  lead-based  paint  hazards;  that 
identification  will  ultimately  lead  to  a 
safer  environment.  However,  since  the 
impact  on  the  family  is  not  necessarily 
significant  and  is  beneficial,  no  further 
review  is  considered  necessarv 

D.  Section  102  of  the  HUD  Reform  Act. 
Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
Disclosures 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 


will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  vears.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  lanuarv  16. 
1992  (57  FR  1942).  for  further  " 
information  on  these  disclosure 
requirements.) 

Public  notice  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  recipients  of  ail  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.16(b).  and  the 
notice  published  in  the  Federal  Register 
on  January  16.  1992  (57  FR  1942).  for 
further  information  on  these 
requirements.) 

E.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a)  is 
codified  as  24  CFR  part  4  and  applies  to 
the  funding  competition  announced 
today  The  requirements  of  the  rule 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD)  (this  is  not 
a  toll-free  number).  The  Office  of  Ethics 
can  provide  information  of  a  general 
nature  to  HUD  employees,  as  well. 
However,  a  HLT)  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F  Section  1 12  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b).  added  by  section  112 
of  the  Reform  Act.  contains  two 
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provisions  dealing  with  efforts  to 
influence  HDD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  has  been  implemented  in 
24  CFR  part  86.  If  readers  are  iin oived 
in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  that  part. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 


Development,  451  Seventh  Street.  S.W., 
Washington.  D.C.  2O41(>-30Od. 
Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  .Appropriations 
Act  for  Fiscal  Year  1990  (31  U  S.C. 
1352)  (the  "Byrd  Amendment")  ami  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  rci  ipicnts 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  lor 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contrac  t. 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  (  ontrai.ls.  grants. 
cooperative  agreements,  or  loans  unless 


the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connettion 
with  the  assi.stance.  The  Department  has 
determined  that  an  IH.A  established  bv 
an  Indian  Tribe  as  a  result  of  the 
exercise  of  its  sovereign  power  is  not 
subject  to  the  Byrd  Amendment,  but  an 
IHA  established  under  State  law  is 
subject  to  those  requirements  and 
prohibitions. 

Authority:  42  L'.S.C.  14371  and  3.').35((l) 

Dated   Man  h  17.  1995. 

Ronald  |.  Morony, 

Acting  DinTlnr.  Office  of  LpadBastd  Pr.int 
Atwttnifnt  (in<{  Poisoning  Prcvfnlinn 

loseph  Shuldiner, 

Assistant  Sjpcrftnn-  for  Public  and  tmltuii 
Housing. 

jFR  Dim  .  05-7833* Filed  3-2n-0.'>;  B :4.i  .ii;i| 

BILLING  COOE  4210-33-P 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

IfideK.  finding  aids  &  gf-neral  iiidirnialioii  202-523-5227 

rt(l>li(.  inspection  announcenienl  liiif  523-52t5 

(lorrections  to  published  d(M.umenls  523-6237 

Document  drafting  informatioii  523-3187 

M.ichmf  readahlp  df>ciimeiits  523-4534 

Code  of  Fecteral  Regulations 

Index,  finding  aids  &  general  iiirdrmatioii  523-5227 

frrnttrit;  schedules  522-34t9 

Laws 

I'tiblK  Laws  Update  Ser\ia'  (nti'tiliers,  dates.  eK  1  522-'6641 

'Vfhlitirinal  intormation  523-5230 

Presidential  Documents 

executive  orders  and  proclanidlidns  523-5230 

I'uliiii  Papers  of  the  Presidents  523-5230 

VVe»Nlv  Compilation  of  PresitU'iitia!  Documents  523-6230 

The  United  Suites  Goveminent  Manual 

(ieneral  information  523-5230 

Other  Services 

Oat.i  li.ise  and  machine  readable  specific  atinns  523-4534 

Guide  to  Record  Retention  Requirements  523-31ft7 

Legal  staff  523-4534 

I'rivaty  Art  Compilation  523-31S7 

f'nWic  Laws  Update  Ser\ice  (PLCSl  523-6641 

TDD  for  the  hearing  impairwi  523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  L<iw 
»uimlK!rs.  Federal  Register  fmding  aids,  and  list  of 


documents  on  pubfic  inspection 


202-275-0920 


FAX-OM-DEMAND 

Vou  may  access  our  Fax-On-Demantl  ser\ice.  You  only  need  a  fax 
machine  and  there  is  no  cha^  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
dtcuments  on  pubHc  mspecfion  and  the  daily  Federal  Register's 
tablr  of  contents  are  available  using  this  sen-ice.  The  document 
numters  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediRtely  for  documents  fded  on  an  emergencv  basis. 
VOTt:  YOU  W7LL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may -be  vie»vpd  and  copied  in  our  office  located 
dt  •ROO  North  Cepitol  Street.  N.W    Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-71J 


FEDERAL  REGISTER  PAGES  AND  DATES.  MARCH 


ItOI  7-1 1608 1 

1>609-11896 2 

11897-12102 _3 

I2T03- 12394 6 

12395-12658 _ 7 

126S9-12858 t 

12859-13022 J 

1 3023-1 3366 tO 

13367-13612 IS 

13613-13888 14 

;3889-l4200 15 


14201-14350 16 

14351-14616 17 

14617-14890 20 

14891-15026 21 

15027-15228 22 

15229-15456 .23 

1 5457-15648 2A 

15649-15854 .27 

15855-16034 28 

16035-16362 29 

16363-16564 30 


Federal  Register 

Vol    60.  No    til 
Thursdav.  Marth  .((».  19Mf> 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  ttte  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  smce  the 
revision  date  of  each  title 


3  CFR 

Proclamations: 

6763  (f\^odified  by 

Proc.  6780)    15845 

6772 11609 

6773 12101 

6774 12657 

6775 13887 

6776 13889 

6777 14351 

6778 15455 

6779 15843 

6780 15845 

Executive  Orders: 
No\/emt)er  24.  1916 

(Revoked  in  part  by 

PLO  7121) 12886 

12903  (Superseded  by 

EO  12955) 13365 

12954 13023 

12955 13365 

12956 14199 

12957 14615 

Administralive  Orders: 
Memorandums: 

f^arch2.  1995 12393 

Presidential  Determinations 
Ud.  95-1 5  Of  February 

28,  1995 12859 

No.  95-16  of  March 

13.  1995 15227 

tMo.  95-17  of  March 

16.  1995 16036 

5  CFR 

Ch.LXXVII 12396 

362 11017 

532 12395,  12396.  16363 

582 13027 

731 13613 

831 14201 

842 14201 

843 13034 

890 16037 

1300 12396 

1650 13604 

1653 13604 

Proposed  Butes: 

Oh.  XIV 11057 

Ch.LX 15700 

890 15074 

7CFR 

29 12398.  12399.  12400. 

13515 

51 11242 

56 12401.  13780 

58 11246 

68 16364 

235 15457 

300 14202 


319 14202 

354 11897 

372 13212 

868 16364 

906.. 138S1 

916 14891 

917 14891 

989 12403 

1209 13613 

1210 13515 

1220 15027 

1942 11019 

Proposed  Rutes: 

51 11918.  13926 

58 11919.  12154.  12156 

201 15257 

301 16067 

319 13382.  18067 

360 15288 

800 4S07S 

810 15075 

927 14914 

945 130iB 

981 15522 

1036 15523 

1050 15262 

1099 12907 

1220 15062 

1230 13384 

1940 13650.  13928 

8  CFR 

103 16039 

204 14353 

211 14353 

217 15855 

235 14353,  16042 

242 16042 

251 1435$ 

252 143SS 

274a 143S3 

286 16039 

299 14353.  16039 

316 14353 

334 14353 

Proposed  Rules: 

100 15708 

242 16386 

9  CFR 

2 13893 

75 _ -14617 

77 :. 11898 

91  1 3896 

92 13896.  13898.  16043 

94 15856 

98 9SCM13 

1Q1 14353 

113 14353.  14355.  14357 

317 12883 

381 12883 

Prepeeed  Ritles: 

1 12908.  15524 


UMI 


11 


Federal  Register  /  Vol.  60.  No.  61  /  Thursday.  March  30.  1995  /  Reader  Aids 


Federal  Register  /  Vol.  60.  No.  bl  /  Thursday.  March  30.  1995  /  Reader  Aids 


111 


3 12908.  15624 

92 13929 

101 14392 

lOe 12169.  12162 

104 12159 

106 12159 

112 14392 

114 12162 

116 12159 

160 13084 

161 1 3084 

381  ~- _ 14668 

10CFR 

20 15649 

60 13615 

55 13615 

61 15649 

73 13615 

430 1 501 5 

766 15015 

766 15015 

1003 15004 

PropoMd  RuMs: 

2 15878 

20 13385 

50 14669 

60 15180.  15190 

170 14670 

171 14670 

430 15330 

490 15020 

12  CFR 

205 15032 

226 15463 

325 15858 

401 1 6045 

402 16045 

406 .'. 16045 

543. 12103 

552 12103 

563 15861 

571 12103 

708a 12759 

Proposed  Rules: 

4 „ 15705 

7 11924 

10 15705 

11 15705 

18 15705 

31 .....11924 

225 15881 

303 16069 

334 15882 

359 16069 

543 :;... 13008 

552 13008 

571 13008 

722 13388 

13CFR 

101 15864 

121 15477 

Proposed  Rutot: 

108 15525 

120 11941 

122 11941 

14CFR 

11 12034.  12108 

25 11194 

39 11020.  11611.  11613. 

11615.  11617.  11619.  11621. 
11623.  12406.  12407.  12408, 
12410.  12411,  12413.  12414, 


12663,  12666,  13618,  13620, 

13621,  13623,  13624,  14619. 

14897,  15034,  15036,  15037. 
15667.  15864.  16366 

61 11254 

71 11625.  12108,  12667, 

13626,  13900,  14363,  15669, 
15867,  16367 

73 15229 

91 13627 

95  13035 

97 12109,  12110.  14363, 

14365 

121 1 1 194.  12034 

135 11194.  13010 

1241 11022 

1260 16045 

1262 12668 

Proposed  Rules: 

Ch.  1 15525 

23 14698 

27 15883 

29 15883 

33 12360 

39 11635.  11637,  11942, 

11944,  11945,  12714.  1-^231, 

14233,  14235,  14237,  14395, 

15084.  16388,  16390,  16392. 

16395.  16396.  16398 

71  11057,  13931.  14238. 

14240.  14397,  15723,  15884. 
15885.  15887 

119 16230 

121 13008,  13862.  16230 

125 13862,  16230 

127 16230 

135 13862,  16230 

150 14701 


15CFR 

777 15669 

925 12592 

2012 15229 

Proposed  Rules: 

905 11947 

929 16399 

937 16399 

944 14241.  16082 

16CFR 

305 14209.  15198 

1203 15231 

Proposed  Rules: 

24 15724 

231 15724 

247 15724 

305 15200 

405 15725 

1700 12165 

17CFR 

1  13901 

200 14622.  15673 

239 11876 

240 14366 

270 11876,  11887.  14622 

274 11876 

400 11022 

401  1 1022 

402 11022.  12825 

403 „.11022 

404 11022 

405 11022 

450 11022 

Proposed  Rules: 

239 11890 


270 11890 

274 11890 

18CFR 

11 15040 

141 15868 

375 15868 

381 15040 

385 15868 

Proposed  Rules: 

154 13651 

158 13651 

201 13651 

250 13651 

284 13651 

19  CFR 

10 14630,  16046 

12 13352.  14486 

101 14211 

123 16046 

145 16046 

178 16046 

Proposed  Rules: 

122 15703 

134 14705 

210 16082.  16087 

20  CFR 

228 16368 

237 16368 

4l6 14215.  16373 

Proposed  Rules: 

200 11639 

335 14241 

404 12166 

416 12166 

21  CFR 

5 15870 

173 11899 

179 12669 

184 15871 

328 13590 

450 11026,  16376 

510 11027,  14216 

520 14216,  14217 

522 14217 

^58 11027.  11028 

886 15872 

1308 15956 

Proposed  Rules: 

101 14918 

in 14918 

170 14918 

310 13014,  14918 

314 13014 

22  CFR 

22 16046 

41 15872 

23  CFR 

658 15212 

635 15478 

1313 15479 

24  CFR 

Appendix  A  to  Subtitle 

A 16377 

Appendix  B  to  Subtitle 

B 16377 

15 11901 

25 13834 

44 ........15481 


45 15481 

58 13518 

91 16377 

92 13348 

200 14632.  14816 

201 13834.  13854 

202 13834 

203 16032 

215 14816 

235 14816 

236 14816 

243 11828 

247 14816 

248 16377 

290 11844 

570 15836.  16377 

572 16377 

582 16377 

583 16377 

594 16358 

595 16358 

760 11828.  14632 

812 14816 

813 11626 

850 14816 

880 14816 

881 14816 

882 14816.  16377 

883 14816 

884 14816 

886 1 1844,  14816 

887 14816 

888 12594 

889 11828,  16377 

890 11836.  13515.  16377 

900 14816 

904 14816 

905 11626.  14816 

908 11626 

912 14816 

913 11626 

960 14816 

3600 11194,  14635 

Proposed  Rules: 

Chapter  IX  14707 

100 13840.  14890 

888 11870 


25  CFR 

Proposed  Rules: 

Ch.  I 


14582 


26  CFR 

1  11028,  11906,  12415. 

14636,  16874.  16381 

25 -  16382 

Proposed  Rules: 

1  11069,  11060,  11195, 

11950,  12034.  13213.  13393 
31 15526 

28  CFR 

0 11906,  15674 

31 13330 

40 13902 

345 15826 

545 15826 

29  CFR 

500 15232 

825 16382 

1910 11194,  13782 

1915  11194.  13782,  I42i8 

1917 13782 

1918 13782 

1926 11194 


1952 12416,  12417 

2509 12328 

2619 13904 

2676 13904 

Proposed  Rules: 

270 16354 

1910 15263 

1S16 15263 

1926 15263,  15888 

1952 12488 

2627 16026 

30  CFR 

914 13038 

936 13040,  16047 

943 ; 15675 

944 13367,  15680 

950 14368 

Proposed  Rules: 

Ch.  II 14707,  15888 

Ch.  VII 13858 

254 13652 

756 13086 

773 13087 

904 14399 

913 15726 

925 11640,  15728 

926 13932 

935.  ..• 14400,  14401 

944 13935,  15729 

31  CFR 

351 15430 

356 13906 

500 12885 

Proposed  Rules: 

1 15705.  15730 

32  CFR 

199 12419 

1636 13907 

1690 15682 

Proposed  Rules: 

199 12717.  14403,  14919 

209 11642 

311 13936 

855 15086 

33  CFR 

Ch  1 16423 

100 11629.  15049.  15052 

110 14220.  15052 

117 13629,  14221 

143 13550 

155 13318 

157 13318 

165 12112.  15049,  15053. 

15736 
334 15232 

Proposed  Rules: 

117 12178,  13393,  13395. 

13653 

162 15734 

165 14242,  14243.  14245. 

14246.  15101,  15102,  15736 

320 13654 

325 13654 

333 13654 

402 11643 

34  CFR 

3 11907 

75 12096,  12648 

280 14864 

607 15446 


Proposed  Rules: 

Ch.  VI 


.15737 


36  CFR 

7 13629 

1230 13908 

Proposed  Rules: 

7 13662 

37  CFR 

1 14488 

202 15874 

38  CFR 

3 12886,  14222 

39  CFR 

20 14370 

3001 12113.  12116 

Proposed  Rules: 

20 14878 

111 12490 

40  CFR 

9 12670,  15366 

52 12121,  12123.  12125. 

12438.  12442.  12446.  12451. 
12453.  12459.  12685.  12688, 
12691,  12695,  12700,  13042. 
13631,  13634.  13908,  14899. 
15053,  15056.  15061. .15062. 
15233,  15235,  15241,  16483, 
15875 

58 11907 

61 13912 

63 11029,  12670,  13045 

70 12128,  12478,  13046, 

15066 

81  12453.  12459.  13368. 

13634 

82 14608 

86 15242 

122 15366 

123 15366 

131 15366 

132 15366 

180 11029.  11032,  12702. 

12703,  12704,  12705,  12707. 

13914.  15069,  15486,  16488, 

15683 

185 16052 

186 15683,  16052 

281 12630,  12709,  14334. 

14371. 14372 

282 12630.  14334 

300 14641,  14645,  15247, 

15489,  16053 

372 13047 

704 15298 

720 16298 

721 11033.  16298,  16311 

723 16316,  16336 

799 14910 

Proposed  Rules: 

Ch.  1 15264,  16088 

22 15208 

50 13663 

51 12492 

52 12180,  12184,  12185, 

12519.  12520,  12721,  12722, 

13937,  14708,  14920,  15104. 

15269,  15270,  15271,  15527, 

15891 

53 13663 

58 12492 

60 13937 


61 13938 

63 12723,  13088,  13664, 

16090 

68 13526 

70 12521,  13088,  13683, 

14921,  15105 

81 12520 

82 14611 

85 12185 

123 14588 

148 11702 

180 13938,  13939,  13941. 

15109,  15111,  15113,  16111 

185 15113 

186 15113 

194 11060 

261 12525 

266 11702 

268 11702 

271 11702.  12525 

300 13944,  15273.  15737 

302 12525 

761 13095 

42  CFR 

410 14223 

485 11632 

486 11632 

Proposed  Rules: 

65a 12525 

43  CFR 

.  2720 .-. .'. 12710 

Public  Land  Orders: 

7100 12592 

7117 11045 

7118 11046 

7119 11633 

7120 11633 

7121 12886 

7122 12887 

7123 12887 

7124 13915 

7125 15248 

7126 16383 

7127.., 16384 

7128 16384 

Proposed  Rules: 

3100 16424 

44  CFR 

64 15071 

65 13049 

67 13050 

152 11236 

354 15628 

Proposed  Rules: 

61 13945 

65 14708 

67 13096.  14710 

206 13945 

45  CFR 

2543 13055 

Proposed  Rules: 

1180 12186 

46  CFR 

2 13550 

30 13318 

32 13318 

70 13318 

90 13318 

172 13318 

Proposed  Rules: 

Ch.  I : 16423 


4 16115 

5 15115 

10 13670 

12 13670 

67 12188 

47  CFR 

1 13636,  16055 

2 13071.  15248.  15686 

5 13636 

15 13071,  16055 

22 15490 

24 13915 

32 12137 

36 12137 

61 13637 

64 15495 

65 12137 

73 11909.  11910,  11911. 

13918.  15255.  15496.  15688 

74 14224 

76 14373 

80 15686 

90 15248.  15490 

97 15686 

Proposed  Rules: 

Ch   I  13102.  15527.  15739 

1...... 13396.  15275 

2 11644.  13687.  151  16 

15 15116 

63 11644.  15118 

64 12529 

73 12530,  12724.  12725. 

13947.  15275 

48  CFR 

Ch.  99 12711 

2 12366.  12384.  13397 

3 12366.  13397 

4 12366.  12384 

5 12366.  12384.  13397 

6 12366.  13397 

7 12384.  13397 

8 12366.  12384 

9 12366.  12384.  13397 

10 13397 

1.1 13397 

12 12384,  13397 

13 12366.  13397 

14 ......12384,  13397 

15 12366.  12384.  13397 

16 12366.  12384,  13397 

22 12366.  13397.  14377 

23 12366.  13397 

26 12366 

27 12366 

28 „. 12366 

29 12366 

32 123P6.  12384 

36 12366.  13397 

41 12366 

42 12366.  13397 

43 12356 

44 12366.  13397 

45 12366,  12384 

46 12356.  13397 

47 12366.  13397 

49 12365,  13397 

52 12366.  12384.  13397. 

14377 

53 12366.  12384.  13397 

209 13073 

219 13074 

223 13075 

235 13076.  15689 

252 13073.  13075 


UMI 


IV 


Federal  Regbter  /  Vol.  60.  No.  61  /  Thursday.  March  30.  1995  /  Reader  Aids 


701 1 191 1 .  12825 

?03 1191 1 ,  12825 

715 1 191 1 ,  12826 

724 1 1911 

731 11911.  12825 

752 11911.  12826 

927 1 1812 

952 11812 

970 11812 

1517 12712 

1604 16056 

1652 16056 

1801 16058 

1804....„ 16058 

1805 14378 

1806 16058 

1808.... 16058 

1813 16058 

1815 .♦. 16058.  16063 

1816 16058 

1819 15497 

1832 16058 

1836 16058 

1837 11634.  16063 

1840 -....16058 

1841 16058 

1842 16058 

1845 16058 

1851 16053 

1852 15497,  16058.  16063 

1870 16058 

2801 160^'l6 

9903...^ 16534 

9904 16534 

Proposed  Rules: 

Ch.  1 11198 

1 14340,  15450 

6 14346 

7 14340 

12 15220 

16 14346 

17 14340 

32 14156.  15450 

33 15450 

37 14340 

45 12530,  15528.  15740 

49 14340 

52 12530.  1415S,  14340. 

14346.  15220,  15450,  15528. 
15740 

215 15528 

245 15276 

252 15276 

933 11646 

970 11646 


9904 12725 

49CFR 

1 11046.  13639,  14225, 

15877 

107 12139 

192 14379,  14646 

195 14646 

218 11047 

382 „ 13369 

391 13369 

393 12146 

501 15503 

564 14226 

571 11913.  13216,  13286. 

13297,  13639.  15504.  15690 

575 11913 

582 15509 

583 .- 14228 

653 12296 

654 12296,  12298 

661 14174 

1312 13077 

1314 13077 

Prop>os«d  Rules; 

Ch.  V 14717.  15119 

192 14714 

195 14714 

234 11649 

393 13306 

564 14247 

571 12192,  13688.  14247 

575 15529 

661 14178 

800 13948 

830 13948 

831 13948 

50CFR 

17 12483,  12887,  15693 

204 11050 

227... 15512 

280 14381 

285 14381 

301 14661 

611 13780 

625 14230 

646 12592 

651 13078 

654 13918 

663 13377 

672 11915.  12149.  12152, 

13079,  14390.  14912,  15072, 
15521 


673 11054.  12826 

675 11915.  12149,  12487, 

13780,  14390.  14912.  15521 

676 11916,  12152.  13780 

681 13380 

Proposed  Rults: 

14 15277 

17... 11768.  12531.  12728. 

12730.  13105,  13397,  13950, 
14253,  14410,  15280,  15281 

18 14408 

20 14194.  15642 

222 11951.  14410 

227 14253 

640 15743 

649 14261.  15893 

650 15893 

651 15893 

663 ...11062 

672 13106 

675 .13106 


UMI 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Charge  your  order 
It's  Easy! 


r  '  ^ 


'BSi 


or<*rP™c«„.9Co<..  Superintendent  of  Documents  Subscriptions  Order  Form 

*  6216 

I — I    I  lli5>.  enter  my  subscription(s)  as  follows: 

To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session.  1995  for  $160  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%    Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 
May  we  nuke  your  naine/addreas  available  to  other  mailers?  ED    I    I 


Please  Choose  Method  of  Playment: 

I — I  Check  Payable  to  the  Superintendent  of  E>ocuments 
n  GPO  Deposit  Account         I     I     I     I     I     I     I     l-f"! 
I I  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 

II  951 


(Authorizing  Signature) 

Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available. 


Federal  Register 

The  Federal  Register  is  published  daity  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  tt>e  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regutations. 
comprising  approximately  200  voiumes 
and  revised  at  least  once  a  year  on  a 
quarter!-/  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  voiumes  are  mailed  to 
sut)scriber3  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


OnMf  ADoaHing  Coda: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  [ 
It's  easy! 


vrut 


n    YES,  enter  the  following  indicated  sobscnptions  m  24x  microfiche  format:  ''"'* '"  5"""  **"**"  <^>  512-2233 


Pcderal  Register  (MFFR)  ^  □  One  year  at  $433  each         [J  Six  m<inths  at  S2 16.50 

.  Code  of  Federal  Re<;ulations  (CFRM5)     Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handUng  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  cfeeck  tK>x  liclow: 

O  Do  not  make  my  name  avai>at>le  to  other  mailers 

Clieck  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

a  VISA  □  MasterCard 


-D 


(expiration) 


(Street  address) 


m 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 


i(V94 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


UMI 


VOL 


ISS 


30 


1995 


UMi 


3-31-95 
Vol.  60 


No.  62 


^K 


Friday 

March  31, 1995 


UMI 


THE    PAPER   AND    INK   USED    IN    THE   ORIGINAL 
PUBLICATION   MAY    AFFECT   THE    QUALITY    OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


UMI 


A    FR  UHISE346U   DEC       95      R 

UNI    SERIALS    iPdCOUISITIONS 

300    N    ZEEB    RO 

PO    BOX    1346 

ANN    ARBOR  MI      48106 


SECOND  CLASS  NEWSPAPER 


4ft+- 


Postage  and  Fees  Paid 

US.  Government  Printing  Office 

IISSN  0097-63261 


ANN    ARBOR 


MI      48 106 


^n 


1995 


UMI 


3-31-95 

Vol.  60        No.  62 

Pages  16565-16764 


Friday 

March  31,  1995 


2         S  5 

ni  1 

C  1 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 


n 


Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31.  1995 


III 


^ 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Oiffice  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  2O40«.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Suoerintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

The  F«d«ral  Regiater  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Registar  as  the  official  serial 
publication  established  under  the  Federal  Reci.ster  Act   44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  CPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gpo  gov  and  login  as 
newu$eT  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case):  no  password  is 
required:  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case):  no  password  is  required.  Follow  tne  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
heMeids05.eids.gpo.gov.  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  §544  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of^ pages  as  actually  bound:  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Accoimt.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  apfiearing 
in  the  Federal  Register. 

How  To  Cila  Thte  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


0 


SUBSCRIPTIONS  AND  (X)PI£S 


202-912-1800 
S12-1806 


PUBLIC 
Subacriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Onlina: 

Telnet  swais.access.gfio.gov,  login  as  newuser  <enter>.  no 
password  <enter>:  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais.  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>.  no  fiassword  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  copiesAiack  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche 
Assistance  with  Federal  agency  subscriptions 


523-5243 
S23-5243 


For  othar  taWpiioiH  imi 
at  the  and  of  this 


n*  ths  RsMln- Aids  Mdkm 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOIL         Any  p«r«on  who  uMS  the  Federal  Register  and  Code  of  Federal 
Regutalioni. 

WHO       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  twiefinga  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

lyttem  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
reaearch  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

WHEN:  April  20  at  9:00  am 

WHERE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street  NW.. 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:   202-523-4538 

DALLAS,  TX 

WHEN:  March  30  at  9:00  am 

WHERE:  Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street.  Dallas.  TX  75242 
RESERVATIONS:    1-800-366-2998 


WHEN: 
WHERE: 


RESERVATIONS: 


SALT  LAKE  CITY.  UT 

May  9  at  9:00  am 

State  Office  Building  Auditorium 

450  North  Main  Street 

Salt  Uke  City.  UT  84114 

1-800-359-3997 


Contents 


Federal  Register 

Vol.  60.  No.  62 
Friday.  March  31.  1995 


Agricultural  Marketing  Service 

RULES 

Potatoes  (Irish)  grown  in — 

Colorado.  16565-16566 
PROPOSED  RULES 
Milk  marketing  orders: 

Paducah,  KY,  16589 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Cucamonga  Valley.  CA,  16576-16579 

Army  Department 
See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Indiana,  16604 

North  Dakota,  16603 

Utah,  16603 

Coast  Guard 

PROPOSED  RULES 

Marine  casualties  and  investigations: 
Marine  safety  investigation  process;  review 

Correction,  16703 
NOTICES 
Load  lines;  operating  requirements  for  unmanned  barges  on 

Lake  Michigan;  exemption,  16693-16694 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  16624-16626 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Fiji.  16622-16623 
Hungary,  16623-16624 
Qatar,  16624 


Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 
Soybean  meal;  automatic  adjustment  procedure  for 
locational  price  differentials,  16626-16627 
Meetings;  Sunshine  Act,  16702 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 
Committee  of  Nine,  16596 

Defense  Department 

See  Engineers  Corps 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  selection  process;  past  performance 
information  use  requirements,  16718-16720 
NOTICES 

Environmental  statements;  availability,  etc.: 
Ballistic  Missile  Defense  Organization  theater  missile 
defense  (TMD)  program.  16627-16629 
Meetings: 
Armed  Forces  Roles  and  Missions  Commission,  16629- 

16630 
Defense  Base  Closure  and  Realignment  Commission, 

16630 
Science  Board  task  forces,  16630 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Direct  grant  and  fellowship  programs,  16706-16715 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Knowledge  dissemination  and  utilization  program, 
16760-16761 

Employment  and  Training  Administration     , 

NOTICES 

Adjustment  assistance: 

Amerada  Hess  Corp.,  16677 

Exxon  Co.,  U.S.A..  16676-16677 

Huls  America,  Inc.,  16677 

Tobin  Hamilton  Co.,  Inc.,  et  al.,  16675-16676 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

16674-16675 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  16631-16632 


UMI 


Printed  OB  recycled  paper  containing  100%  post  consumer  waste 


UMI 


Phnled  on  recycled  paper  conuining  10U%  po«t  contumer  waite 


IV 


Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31.  1995  /  Contents 


Federal  Register  /  Vol.  60,  No.  62  /  Friday.  March  31,  1995  /  Contents 


^tl 


Engineers  Corps 

NOTICES 

Meetings: 
Environmental  Advisory  Board.  16630-16631 


Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Indiana.  16591-16595 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  16644-16645 
Clean  Air  Act: 
Acid  rain  provisions — 
State  permits.  16645-16646 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  16647-16648 
Weekly  receipts,  16646-16647 
Meetings: 
Sanitary  sewer  overflows;  national  technical  conference. 
16648 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 

Conditional  exemptions.  16648-16650 

Federal  Aviation  Administration 
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See  Inspector  General  Office.  Health  and  Human  Services 
Department 
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Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  62 

Friday,  March  31,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putHished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  948 
tFV94-948-3FR] 

Irish  Potatoes  Grown  in  Colorado; 
Reestablishment  of  Area  No.  2  and 
Area  No.  3  Regulatory  Boundaries,  and 
Redistribution  of  Area  No.  2  Committee 
Representation 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  reestablishes 
regulatory  area  boundaries  by  moving 
Chaffee  County  from  Area  No.  3  to  Area 
No.  2,  and  combines  Chaffee  County 
with  Saguache  County  for  the  purpose 
of  providing  Chaffee  County  writh 
producer  representation  on  the  Area  No. 
2,  rather  than  the  Area  No.  3, 
Committee.  This  rule  will  provide  for 
more  effective  administration  of  the 
marketing  order  and  more  effective 
compliance  efforts.  This  rule  was 
unanimously  recommended  by  the  Area 
No.2  and  Area  No.  3  Committees,  the 
administrative  agencies  established  for 
these  regulatory  areas  under  the 
marketing  order  for  Colorado  potatoes. 
EFFECTIVE  DATE:  March  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  L.West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW  third  Avenue,  room  369,  Portland. 
Oregon  97204-2807;  telephone:  (503) 
326-2724;  or  Mark  A.  Slupek,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S.  Washington. 
DC  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPt-EMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  97  and  Marketing  Order 


No.  948  (7  CFR  part  948),  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended,  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary  ruling  on 
the  petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  Colorado  potatoes  who  are  subject  to 
regulation  under  the  marketing  order 


and  approximately  400  producers  of 
Colorado  potatoes  in  the  regulatory 
areas.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  potato 
producers  and  handlers  regulated  under 
the  marketing  agreement  and  order  may 
be  classified  as  small  entities. 

The  production  area  under  l^arketing 
Order  No.  948  is  divided  into  three 
regulatory  areas.  Area  No.  1  (Area  1), 
also  called  the  Western  Slope,  consists 
of  17  counties  in  the  western  portion  of 
the  State  of  Colorado.  Marketing  order 
regulations  are  not  currently  in  effect  in 
Area  1  because  of  limited  potato 
production.  Area  No.  2  (Area  2).  known 
as  the  San  Luis  Valley,  consists  of  9 
counties  and  is  located  in  the  southern 
part  of  the  State.  Area  No.  3  (Area  3),  the 
Greeley  area,  consists  of  37  counties 
covering  most  of  the  eastern  part  of  the 
State.  Producers  in  Areas  2  and  3 
produce  significant  quantities  of 
potatoes,  and,  thus,  have  active 
committees  and  regulations. 

Section  948.150,  reestablished  area 
committees  as  administrative  agencies 
for  both  of  the  active  areas. 

Section  948.53  provides  authority  for 
areas,  subdivisions  of  areas,  or 
distribution  of  representation  among  the 
subdivision  of  areas,  to  be  reestablished 
by  the  Secretary  upon  area  committee 
recommendations. 

This  final  rule  (1)  reestablishes  area 
boundaries  by  removing  Chaffee  County 
from  Area  3  and  adding  it  to  Area  2.  and 
(2)  combines  Chaffee  County  with 
Saguache  County  for  the  purpose  of 
providing  Chaffee  County  with  producer 
representation  on  the  Area  2  Committee. 

The  Area  2  and  Area  3  Committees 
met  on  October  13, 1994,  and  October 
18.  1994,  resf)ectively,  and  each 
unanimously  recommended  this 
reestablishment  of  boundaries  between 
Area  2  and  Area  3.  The  Colorado  Potato 
Committee,  which  consists  of 
representatives  ft-om  both  of  the  area 
Committees,  ratified  the 
recommendation  on  November  2, 1994. 
The  Area  2  Committee  also 
unanimously  recommended  that  Chaffee 
County  be  combined  with  Saguache 
County  for  the  purpose  of  providing 
Chaffee  County  with  producer 
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representation  on  the  Area  2  Committee, 
rather  than  the  Area  3  Committee. 

The  Committees  made  their 
recommendations  to  reestablish 
boundaries  after  reviewing  a  request 
from  a  producer/handler  located  near 
Saiida.  Colorado,  a  relatively  new  potato 
production  area  in  Chaffee  County. 
Saiida  is  approximately  250  miles  from 
the  administrative  headquarters  of  the 
Area  3  Committee  in  Greeley.  Colorado, 
but  only  65  miles  from  the 
administrative  headquarters  of  the  Area 
2  Committee  in  Monte  Vista,  Colorado. 

There  are  approximately  115  acres  of 
potatoes  grown  in  Chaffee  County. 
Arable  land  in  Chaffee  County  is 
generally  limited  to  the  area  around 
Saiida.  Industry  estimates  place  the 
potential  for  additional  potato 
production  at  about  500  acres. 

The  Chaffee  County  production  area 
is  geographically  separated  from  the  rest 
of  Area  3  potato  production  and  is  much 
closer  to  that  of  Area  2.  Potatoes 
produced  in  Chaffee  County  are 
marketed  similarly  to  those  in  Area  2. 
Potatoes  grown  in  Chaffee  County  are. 
for  example,  often  marketed  through 
handlers  from  Area  2,  but  seldom 
marketed  by  Area  3  handlers  located 
outside  of  Chafee  County. 

The  rule  increases  the  opportunity  for 
the  producers  or  handlers  to  serve  on  an 
area  committee  by  greatly  decreasing 
travel  time  and  cost  to  attend  area 
Committee  meetings.  This  rule  also 
enable  any  Chaffeee  County  producers 
to  be  in  the  same  committee  area  with 
handlers  who  most  often  handle  their 
production. 

The  rule  also  modifies  the 
distribution  of  producer  membership  of 
the  Area  2  Committee  to  accommodate 
the  addition  of  Chaffee  County  to  Area 
2.  Saguache  County,  immediately  to  the 
south  of  Chaffee  County,  currently  has 
one  producer  representative  on  the  Area 
2  Committee.  The  rule  combines  Chaffee 
and  Saguache  Counties  as  one  district 
for  the  purpose  of  nominating  a 
producer  member  to  the  Area  2 
Committee.  The  change  will  continue  to 
provide  balanced  representation  on  the 
Area  2  Committee,  consistent  with 
acreage  and  production.  Chaffee  County 
handlers  also  will  be  represented  as  the 
Area  2  Committee  has  five  handler 
member  positions,  two  representing 
bulk  handlers. 

The  close  proximity  of  the  Area  2 
administrative  office  to  Chaffee  County 
will  improve  the  efficiency  of  marketing 
order  administration.  Marketing  order 
compliance  in  Chaffee  County  will  be 
more  efficiently  administered  by  the 
Area  2  Administrative  Committee  office 
because  of  its  proximity  to  Chaffee 
County. 


AUhough  this  final  rule  removes 
Chaffee  County  from  Area  3,  regulatory 
language  in  the  newly  created  section 
948.153  only  references  the  addition  of 
Chaffee  County  to  Area  2.  Section  948.4 
currently  states  thai  Area  3  includes  and 
consists  of  all  the  remaining  counties  in 
the  State  of  Colorado  which  are  not 
included  in  Area  1  or  Area  2.  Therefore, 
the  addition  of  Chaffee  County  to  Area 
2  automatically  removes  Chaffee  County 
from  Area  3,  with  no  other 
corresponding  change  needed. 

The  proposed  rule  concerning  this 
action  was  published  in  the  January  30, 
1995.  Federal  Register  (60  FR  5597), 
with  a  30-day  comment  period  ending 
March  1.  1995.  No  comments  were 
received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  the 
Area  2  committee  is  planning  to 
conduct  its  annual  nomination  meeting 
on  March  31.  1995;  and  (2)  producers 
and  handlers  are  aware  of  this  action, 
which  was  recommended  at  open 
committee  meetings,  and  need  no 
additional  time  to  prepare  for  operation 
under  this  rule. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §948.150.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  948. 1 50    Reestablishment  of  committee 
memt>ership. 

***** 

(a)  Area  No.  2  (San  Luis  Valley): 
Seven  producers  and  five  handlers 
selected  as  follows: 


Two  (21  producers  from  Rio  Grande 
County; 

One  (1)  producer  from  Chaffee  County  and 
Saguache  County; 

One  (1)  producer  from  Conejos  County; 

Two  (2)  producers  from  Alamosa  County; 

One  (1)  producer  from  all  other  counties  in 
Area  No.  2: 

Two  (2)  handlers  representing  bulk 
handlers  in  Area  No.  2; 

Three  (3)  handlers  representing  handlers  in 
Area  No.  2  other  than  bulk  handlers. 
*         *         •         •     '    • 

3.  A  new  §948.153  is  added  to  read 
as  follows: 

§  948.1 53    Reestablishment  o(  area. 

Pursuant  to  §948.53.  Area  No.  2  is 
reestablished  as  follows: 

Area  No.  2  (San  Luis  Valley)  includes  and 
consists  of  the  counties  of  Chaffee.  Saguache, 
Huerfano,  Las  Animas.  Mineral.  Archuleta, 
Rio  Grande,  Conejos,  Costilla,  and  Alamosa, 
in  the  State  of  Colorado. 

Dated:  March  27,  1995. 
Sharon  Bomer  L,auritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-7961  Filed  3-30-95:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  95-AWP-1] 

Amendment  of  Class  D  Airspace; 
Redding,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
D  airspace  area  at  Redding,  CA.  This 
action  is  necessary  due  the  recent 
closures  of  Enterprise  Skypark,  CA  and 
Redding  Sky  Ranch  Airport,  CA.  This 
amendment  will  delete  the  Redding  Sky 
Ranch  Airport  and  Enterprise  Skypark 
from  the  Class  D  airspace  area  at 
Redding.  CA. 

EFFECTIVE  DATE:  0901  UTC,  July  20, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer.  Airspace  Specialist,  System 
Management  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  297-0010. 

SUPPt.EMENTARY  INFORMATION: 
History 

On  January  6.  1995.  the  FAA 
proposed  to  amend  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  D 
airspace  area  at  Redding,  CA  (60  FR 
3777).  The  proposed  action  was 
necessary  due  to  the  closures  of 
Enterprise  Skypark,  and  Redding  Sky 
Ranch  Airport.  CA.  These  locations  will 
be  deleted  from  the  Class  D  airspace 
area  at  Redding.  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Class  D  airspace  designations 
are  published  in  paragraph  5000  of  FAA 
Order  7400.93,  dated  July  18,  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  0  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  D  airspace 
area  at  Redding,  CA  by  deleting  the 
Redding  Sky  Ranch  Airport  and 
Enterprise  Skypark  from  the  Class  D 
airspace  area  at  Redding,  CA. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— [AMENDEDJ 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.  O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  6005    Class  D  Airspace 

***** 

AWP  CA  D  Redding,  CA  (Revised] 

Redding  Municipal  Airport,  CA 
(lat.  40''30'32"  N,  Long.  122°17'36"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3000  feet  MSL 
within  a  4.3-mile  radius  of  the  Redding 
Municipal  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on 
March  15,1995. 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

jFR  Doc.  95-7983  Filed  3-30-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 
[Docket  No.  RM92-1 2-000] 

Streamlining  of  Regulations  Pertaining 
to  Parts  II  and  III  of  the  Federal  Power 
Act  and  the  Public  Utility  Regulatory 
Policies  Act  of  1978;  Correction  to 
Order  No.  575 

March  24,  1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  January  13, 1995  (60  FR 
4831,  January  25.  1995).  the  Federal 
Energy  Regulatory  Commission  issued  a 
final  rule  amending  its  regulations  to 
streamline  the  processing  the 
Commission's  workload  and  to  reduce 
regulatory  burdens  on  the  electric  utility 
and  qualifying  facility  industries.  This 
document  corrects  an  error  in  an 
amendment  to  the  Commission's  Rules 
of  Practice  and  Procedure  which  was 
intended  to  remove  the  phrase  "or 
revised  initial"  in  Rule  713. 
EFFECTIVE  DATE:  February  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lois  D.  Cashell,  Secretary  of  the 
Commission  (202)  208-0400. 


SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  final  rule  published 
January  25,  1995,  in  the  Federal 
Register  at  60  FR  4831  (FR  Doc.  95- 
1449),  is  corrected  as  follows: 

§385.713    [Corrected] 

On  page  4860.  in  the  third  column, 
the  amendatory  instruction  for  §  385.713 
should  be  corrected  to  read  as  follows: 

32.  In  §385.713.  in  paragraph  (a)(2)(i). 
the  phrase  "or,  if  appropriate  under 
Rules  717  and  711,  to  a  revised  initial 
decision"  is  removed;  in  paragraph 
(a)(2)(iv),  the  phrase  "or  revised  initial" 
is  removed;  and  in  paragraph  (a)(3),  the 
phrase  "or  any  revised  initial  decision 
under  Rule  717"  is  removed. 
L,ois  0.  Cashell, 
Secretary. 
[FR  Doc.  95-7899  Filed  3-30-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  to  set  forth  the  current 
organizational  structure  of  the  agency  as 
well  as  the  current  addresses  for 
headquarters  and  field  offices.  This 
action  is  necessary  to  ensure  the 
accuracy  of  the  regulations. 

EFFECTIVE  DATfe:  March  31. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edna  Morgan,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301^43- 
4976. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  are  being  amended  in  21 
CFR  5.100  and  5.115  to  reflect  the 
current  organizational  structure  of  the 
agency  and  to  provide  current  addresses 
for  headquarters  and  for  field  and 
district  offices. 

Notice  and  comment  on  these 
revisions  is  not  necessary  under  the 
Administrative  Procedure  Act  because 
this  is  a  rule  of  agency  organization  (5 
U.S.C.  553(b)). 


UMI 
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List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food.  ^ 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552,  App.  2;  7 
U.S.C.  138a.  2271: 15  U.S.C  638.  1261-1282. 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  labeling  Act  (15  U.S.C.  1451-1461);  21 
use  41-50.  61-63.  141-149,  467f.  679(b). 
801-886.  1031-1309;  sees.  201-903  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156:  sees.  301. 
302.  303.  307.  310.  311.  351.  352.  354.  361. 
362.  1701-1706;  2101.  2125.  2127.  2128  of 
the  Public  Health  Service  Act  (42  U.S.C.  241. 
242.  242a.  2421,  242n.  243.  262.  263.  263b. 
264.  265.  300u-300u-5.  300aa-l-300aa-25. 
300aa-27.  300aa-28);  42  U.S.C.  1395y. 
3246b.  4332.  4831(a).  10007-10008;  E.G. 
11490.  11921.  and  12591:  sees.  312.  313.  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986.  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.100  is  revised  to  read  as 
follows: 

§5.100    Headquarters. 

The  central  organization  of  the  Food 
and  Drug  Administration  consists  of  the 
following: 

Office  of  the  Commissioner  * 

Immediate  Office 

Office  of  the  Administrative  Law  Judge. 
Office  of  Executive  Operations. 
Office  of  Equal  Employment 
Opportunity  and  Civil  Rights, 
office  of  Chief  Counsel. 
Office  of  Internal  Affairs. 

Office  of  External  Affairs 

Office  of  AIDS  and  Special  Health 

Issues. 

Office  of  Consumer  Affairs.   . 

Office  of  Health  Affairs. 

Office  of  Legislative  Affairs. 

Office  of  Public  Affairs. 

Office  of  Women's  Health. 

Office  of  Management  and  Systems 

Office  of  Planning  and  Evaluation. 

Office  of  Management. 

Office  of  Information  Resources 

Management. 

Office  of  Policy 

Regulations  Policy  and  Management 
Staff 


Policy  Development  and  Coordination 

Staff 

Policy  Research  Staff. 

International  Policy  Staff 

Office  of  Operations 

Office  of  Biotechnology 

Office  of  Orphan  Products  Development 

National  Center  for  Toxicological 
Research  ' 

Office  of  the  Center  Director 

Environmental  Health  and  Program 

Assurance  Staff 

Scientific  Coordination  Staff 

Equal  Employment  Opportunity  Staff. 

Technology  Advancement  Staff 

Office  of  Planning  and  Resource 
Management 

Planning  Staff 

Financial  Management  Staff 

Evaluation  Staff. 

Office  of  Research 

Division  of  Reproductive  and 
Developmental  Toxicology. 
Division  of  Genetic  Toxicology. 
Division  of  Biochemical  Toxicology. 
Division  of  Nutritional  Toxicology. 
Division  of  Biometry  and  Risk 
Assessment. 
Division  of  Chemistry. 
Division  of  Microbiology. 
Division  of  Neurotoxicology. 

Office  of  Research  Support 

Veterinary  Services  Staff 
Information  Technology  Staff 
Division  of  Administrative  Services. 
Division  of  Facilities  Engineering  and 
Maintenance. 

Office  of  Regulatory  Affairs 

Office  of  the  Associate  Commissioner 

Contaminants  Policy  Coordination  Staff 
Equal  Employment  Opportunity  Staff 
Strategic  Initiatives  Staff 

Office  of  Resource  Management 

Division  of  Planning,  Evaluation,  and 

Management. 

Division  of  Information  Systems. 

Division  of  Human  Resource 

Development. 

Division  of  Management  Operations. 

Office  of  Enforcement 

Division  of  Compliance  Management 

and  Operations. 

Division  of  Compliance  Policy. 

Division  of  Medical  Products  Quality 

Assurance. 

Office  of  Regional  Operations 

Division  of  Federal-State  Relations. 


Division  of  Field  Science. 
Division  of  Field  Investigations. 
Division  of  Emergency  and 
Epidemiological  Operations. 
Division  of  Import  Operations  and 
Policy. 

Office  of  Criminal  Investigations^ 

Northeast  Area  Office.* 
Mid-Atlantic  Area  Office.' 
Southeast  Area  Office.* 
Midwest  Area  Office.^ 
Southwest  Area  Office.' 
Pacific  Area  Office.* 

Center  for  Biologies  Evaluation  and 
Research  " 

Office  of  the  Center  Director 

Equal  Employment  and  Minority 

Recruitment  Staff 

Congressional  and  Public  Affairs  Staff 

Scientific  Advisors  and  Consultants 

Staff 

Office  of  Management 

Division  of  Management  and  Budget. 
Division  of  Scientific  and  Management 
Information  Systems. 
Division  of  Administrative 
Management. 

Office  of  Compliance 

Division  of  Case  Management. 

Division  of  Bioresearch  Monitoring  and 

Regulations. 

Division  of  Inspection  and  Surveillance. 

Office  of  Therapeutics  Research  and 
Review 

Division  of  Cytokine  Biology. 

Division  of  Cellular  and  Gene 

Therapies. 

Division  of  Hematologic  Products. 

Division  of  Monoclonal  Antibodies. 

Division  of  Clinical  Trial  Design  and 

Analysis. 

Division  of  Application  Review  and 

Policy. 

P^jce  of  Vaccines  Research  and  Review 

Division  of  Allergenic  Products  and 

Parasitology. 

Division  of  Bacterial  Products. 

Division  of  Viral  Products. 

Division  of  Vaccines  and  Related 

Products  Applications. 


<  Mailing  address:  5600  Fishers  Lane.  Rockville. 
MD  20857 


^  Mailing  address;  lefferson.  AR  72079-9502. 


■  Mailing  address:  7500  Standish  PL.  im.  250N. 
Rockville.  MD  20855. 

'  Mailing  address:  10  Exchange  PI..  18th  floor. 
Jersey  City.  NI  07302. 

*  Mailing  address:  8525  NW  53d  Terrace,  suite 
204.  Miami.  FL  33166. 

»  Mailing  address:  3  Arboretum  801  Warrenville 
Rd..  suite  550.  Lisle.  IL  60532. 

'  Mailing  address:  10901  West  84th  Terrace,  suite 
201.  Lenexa.  KS  66214-3338. 

■Mailing  address:  4365  Executive  Dr..  suite  230. 
San  Diego.  CA  92122. 

"Mailing  address:  1401  Rockville  Pike,  suite 
200S.  Rockville.  MD  20852-1448. 


Office  of  Establishment  Licensing  and 
Product  Surveillance 

Division  of  Product  Quality  Control. 

Division  of  Veterinary  Services. 

Division  of  Biostatistics  and 

Epidemiology. 

Division  of  Establishment  Licensing. 

Office  of  Blood  Research  and  Review 

Division  of  Blood  Applications. 

Division  of  Transfusion  Transmitted 

Diseases. 

Division  of  Hematology. 

Center  for  Drug  Evaluation  and 
Research  > 

Office  of  the  Center  Director 

Pilot  Drug  Evaluation  Staff 
Advisors  and  Consultants  Staff 
Professional  Development  Staff. 
CDER  Executive  Secretariat  Staff 
Equal  Employment  Opportunity  Staff 

Office  of  Management 

Division  of  Drug  Information  Resources. 
Division  of  Information  Systems  Design. 
Medical  Library. 
Division  of  Management  and  Budget. 

Office  of  Compliance 

Division  of  Drug  Quality  Evaluation. 

Division  of  Drug  Labeling  Compliance. 

Division  of  Manufacturing  and  Product 

Quality. 

Division  of  Scientific  Investigations. 

Division  of  Regulatory  Affairs. 

Office  of  Drug  Evaluation  I 

Division  of  Cardio-Renal  Drug  Products. 

Division  of  Oncology  and  Pulmonary 

Drug  Products. 

Division  of  Neuropharmacological  Drug 

Products. 

Division  of  Medical  Imaging,  Surgical, 

and  Dental  Drug  Products. 

Division  of  Gastrointestinal  and 

Coagulation  Drug  Products. 

Office  of  Drug  Evaluation  II 

Division  of  Anti-Infective  Drug 

Products. 

Division  of  Metabohsm  and  Endocrine 

Drug  Products. 

Division  of  Anti-Viral  Drug  Products. 

Division  of  Topical  Drug  Products. 

Office  of  Drug  Standards 

Division  of  Drug  Marketing. 
Advertising,  and  Communications. 

Office  of  Epidemiology  and  Biostatistics 
Division  of  Epidemiology  and 
Surveillance. 
Division  of  Biometrics. 

Office  of  Generic  Drugs '° 
Division  of  Chemistry  I. 


Division  of  Chemistry  II. 
Division  of  Bioequivalence. 
Division  of  Labeling  and  Program 
Support. 

Office  of  Over-the-Counter  Drug 
Evaluation 

Monograph  Review  Staff 
OTC  Drug  Policy  Staff 
Medical  Review  Staff 

Office  of  Research  Resources 

Division  of  Research  and  Testing. 
Division  of  Biophamiaceutics. 
Division  of  Drug  Analysis. 
Division  of  Clinical  Pharmacology. 

Center  for  Devices  and  Radiological 
Health" 

Office  of  the  Center  Director 

Office  of  Management  Services 

Division  of  Planning.  Evaluation,  and 

Information  Services. 

Division  of  Resource  Management. 

Office  of  Health  Physics^ ' 

Office  of  Health  and  Industry 
Programs" 

Office  of  Standards  and  Regulations' ' 

Office  of  Information  Systems'^ 

Division  of  Computer  Services. 
Division  of  Information  Resources. 

Office  of  Compliance ' ' 

Division  pf  Program  Operations. 
Division  of  Bioresearch  Monitoring. 
Division  of  Enforcement  1. 
Division  of  Enforcement  2. 
Division  of  Enforcement  3. 

Office  of  Device  Evaluation  '2 

Division  of  Cardiovascular,  Respiratory 

and  Neurological  Devices. 

Division  of  Reproductive.  Abdominal, 

Ear,  Nose,  and  Throat,  and  Radiological 

Devices. 

Division  of  General  and  Restorative 

Devices. 

Division  of  Clinical  Laboratory  Devices. 

Division  of  Ophthalmic  Devices. 

Office  of  Science  and  Technology ' 

Division  of  Mechanics  and  Materials 

Science. 

Division  of  Life  Sciences. 

Division  of  Physical  Sciences. 

Division  of  Electronics  and  Computer 

Science. 

Division  of  Management,  Information, 

and  Support  Services. 


'"Mailing  address:  7500  Standish  PL.  rm.  150. 
Rockville.  MD  20855. 


"Mailing  address:  2094  Gaither  Rd..  Rockville. 
MD  20850. 

"Mailing  address:  1350  Piccard  Dr..  Rockville. 
MD  20850. 

"Mailing  address:  2098  Gaither  Rd..  Rockville. 
MD  20850. 


Office  of  Health  and  Industry  Programs 

Division  of  Device  User  Programs  and 

Systems  Analysis. 

Division  of  Small  Manufacturers 

Assistance. 

Division  of  Mammography  Quality  and 

Radiation  Programs. 

Division  of  Communication  Media. 

Office  of  Surveillance  and  Biometrics*^ 
Division  of  Biostatistics." 
Division  of  Postmarket  Surveillance. 
Division  of  Surveillance  Systems. 

Center  for  Food  Safety  and  Applied 
Nutrition^' 

Office  of  the  Center  Director 

Office  of  Policy,  Planning,  and  Strategic 
Initiatives. 

Office  of  Programs 

Office  of  Cosmetics  and  Colors 

Division  of  Programs  and  Enforcement 

Policy. 

Division  of  Science  and  Applied 

Technology. 

Office  of  Food  Labeling 

Division  of  Programs  and  Enforcement 

Policy. 

Division  of  Technical  Evaluation. 

Division  of  Science  and  Applied 

Technology. 

Office  of  Pre-Market  Approval 

Division  of  Product  Policy. 
Division  of  Petition  Control. 
Division  of  Health  Effects  Evaluation. 
Division  of  Molecular  Biological 
Research  and  Evaluation. 
Division  of  Product  Manufacture  and 
Use. 

Office  of  Plant  and  Dairy  Foods  and 
Beverages 

Division  of  Programs  and  Enforcement 

Policy. 

Division  of  Microanalytical  Evaluations. 

Division  of  Virulence  Assessment. 

Division  of  Pesticides  and  Industrial 

Chemicals. 

Division  of  Natural  Products. 

Division  of  Food  Processing  and 

Packaging. 

Office  of  Seafood 

Division  of  Special  Programs. 

Division  of  Programs  and  Enforcement 

Policy. 

Division  of  Science  and  Applied 

Technology. 

Office  of  Special  Nutritionals 

Division  of  Programs  and  Enforcement 
Policy. 


'••  Mailing  address:  9200  Corporate  Blvd.. 
Rockville.  MD  20850. 

"  Mailing  address:  200  C  St.  SW..  Washington. 
IX:  20204. 
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Division  of  Science  and  Applied 
Technology. 

Office  of  Special  Research  Skills 

Division  of  Toxicological  Research. 
Division  of  Microbiologit:al  Studies. 

Office  of  Systems  and  Support 

Quality  Assurance  Staff. 

Office  of  Constituent  Operations 

Consumer  Education  Staff. 
Legislative  Activities  Staff. 
Industry  Activities  Staff. 
International  Activities  Staff. 

Office  of  Field  Programs 
Division  of  Enforcement. 
Division  of  HACCP  Programs. 
Division  of  Cooperative  Programs. 
Division  of  Field  Program  Planning  and 
Evaluation. 

Office  of  Management  Systems 

Division  of  Management  Services  and 

Policy. 

Division  of  Planning  and  Financial 

Management. 

Division  of  Information  Resources 

Management. 

Division  of  Administrative  Services. 

Office  of  Scientific  Analysis  and 
Support 

Division  of  Mathematics. 

Division  of  General  Scientific  Support. 

Division  of  Market  Studies. 

Center  for  Veterinary  Medicine  " 

Office  of  the  Center  Director 

Office  of  Management 

Division  of  Program  and  Information 

Systems. 

Division  of  Program  Communications 

and  Administrative  Management. 

Office  of  Surveillance  and  Compliance 

Division  of  Compliance. 

Division  of  Animal  Feeds. 

Division  of  Surveillance. 

Division  of  Voluntary  Compliance  and 

Hearings  Development. 

Office  of  New  Animal  Drug  Evaluation 

Division  of  Biometrics  and  Production 
Drugs. 

Division  of  Chemistry. 
Division  of  Therapeutic  Drugs  for  Food 
Animals. 

Division  of  Therapeutic  Drugs  for  Non- 
Food  Animals. 
Division  of  Toxicology  and 
Environmental  Sciences. 

Office  of  Science 

Division  of  Residue  Chemistry. 


<> Mailing  addreu:  7S00  Standish  PI..  Rockville, 
MD  208S5. 


Division  of  Animal  Research. 

3.  Section  5.115  is  revised  to  read  as 
follows: 

$5,115    FMd  Structure. 
NORTHEAST  REGION 

Regional  Field  Office:  830  Third  Ave.. 

Brooklyn.  NY  11232. 

Northeast  Regional  Laboratory:  850 

Third  Ave..  Brooklyn  .  NY  11232. 

New  York  District  Office:  850  Third 

Ave.  Brooklyn.  NY  11232. 

Boston  District  Office:  One  Montvale 

Ave..  Stoneham.  MA  02180. 

Buffalo  District  Office:  599  Delaware 

Ave..  Buffalo.  NY  14202. 

MID-ATLANTIC  REGION 

Regional  Field  Office:  900  U.S. 
Customhouse.  Second  and  Chestnut 
Sts..  Philadelphia.  PA  19106. 
Philadelphia  District  Office:  900  U.S. 
Customhouse.  Second  and  Chestnut 
Sts.,  Philadelphia.  PA  19106. 
Baltimore  District  Office:  900  Madison 
Ave..  Baltimore.  MD  21201. 
Cincinnati  District  Office:  1141  Central 
Pkwy..  Cincinnati.  OH  45202-1097. 
Newark  District  Office:  Waterview 
Corporate  Center.  10  Waterview  Blvd.. 
3d  floor.  Parsippany.  NJ  07054. 

SOUTHEAST  REGION 

Regional  Field  Office:  60  Eighth  St.  NE.. 

Atlanta.  GA  30309. 

Southeast  Regional  Laboratory:  60 

Eighth  St.  NE..  Atlanta.  GA  30309. 

Atlanta  District  Office:  60  Eighth  St. 

NE..  Atlanta.  GA  30309. 

Nashville  District  Office:  297  Plus  Park 

Blvd..  Nashville.  TN  37217. 

New  Orieans  District  Office:  4296 

Elysian  Fields  Ave..  New  Orleans.  LA 

70122. 

Orlando  District  Office:  7200  Lake 

Ellenor  Dr..  suite  120.  Orlando,  FL 

32809. 

San  ]uan  District  Office:  466  Fernandez 

Juncos  Ave..  San  Juan.  PR  00901-3223. 

MTOWEST  REGION 

Regional  Field  Office:  20  North 

Michigan  Ave.,  rm.  510.  Chicago,  IL 

60602. 

Chicago  District  Office:  300  South 

Riverside  Plaza,  suite  550,  South 

Chicago.  IL  60606. 

Detroit  District  Office:  1560  East 

Jefferson  Ave..  Detroit.  MI  48207. 

Minneapolis  District  Office:  240 

Hennepin  Ave..  Minneapolis.  MN 

55401. 

SOUTHWEST  REGION 

Regional  Field  Office:  3032  Bryan  St.. 
Dallas.  TX  75204. 

Dallas  District  Office:  3032  Bryan  St., 
Dallas.  TX  75204. 


Denver  District  Office:  BIdg.  20.  Denver 
Federal  Center.  Sixth  and  Kipling  Sts.. 
P.O.  Box  25087,  Denver.  CO  80225- 
0087. 

Kansas  City  District  Office:  11630  West 
80th  St..  Lenexa.  KS  66214-3340. 
St.  Louis  Branch:  808  North  Collins 
Alley.  St.  Louis,  MO  63102. 

PACIFIC  REGION 

Regional  Field  Office:  Federal  Office 

Bldg..  rm.  568.  50  U.N.  Plaza.  San 

Francisco.  CA  94102. 

San  Francisco  District  Office:  Federal 

Office  Bldg..  rm.  526.  50  U.N.  Plaza.  San 

Francisco.  CA  94102. 

Los  Angeles  District  Office:  1521  West 

Pico  Blvd..  Los  Angeles.  CA  90015- 

2486. 

Seattle  District  Office:  22201  23d  Dr. 

SE..  Bothell.  WA  98021-4421. 

Dated:  March  27.  1995. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-7934  Filed  3-30-95;  8:45  ami 

BILLING  CODE  4iaO-01-F 


21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Name 
and  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address 
from  Kabi  Pharmacia.  Inc..  to 
Pharmacia.  Inc. 

EFFECTIVE  DATE:  March  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Fuvot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville.  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Kabi 
Pharmacia,  Inc.,  800  Centennial  Ave., 
Piscataway,  NJ  08854,  has  informed 
FDA  of  a  change  of  sponsor  name  and 
address  from  Kabi  Pharmacia,  Inc.,  to 
Pharmacia  Inc.,  P.O.  Box  16529, 
Columbus,  OH  43216-6529. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor  name  and  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502,  503. 
512.  701,  706.  721  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  351, 
352.  353,  360b,  371,  376e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Kabi  Pharmacia,  Inc.," 
and  alphabetically  adding  a  new  entry 
for  "Pharmacia.  Inc.."  and  in  the  table 
in  paragraph  (c)(2)  in  the  entry  for 
"000016"  by  revising  the  sponsor  name 
and  address  to  read  as  follows: 

S  510.600    Names,  addresses,  and  drug 
labeter  codes  of  sponsors  of  approved 
applications. 


(c)  •  •  • 
(1)  *  •  * 


Firm  name  and  address 


Drug 

lat>eler 

code 


Ptiarmacia,  Inc.,  P.O.  Box  16529, 
Columbus,  OH  43216-6529  000016 


(2)  *  •  • 


Drug 

latieler 

code 


Fim)  name  and  address 


000016    Pharmacia,  Inc.,  P.O.  Box  16529, 
Columtxjs,  OH  43216-6529 


Dated:  March  21, 1995. 

Robert  C.  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

IFR  Doc.  95-7865  Filed  3-30-95;  8:45  am) 

BILLMO  CODE  41S<M)t-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  658 
FHWA  Docket  No.  92-15] 
RIN  2125-nAD53 

Truck  Size  and  Weight;  Restrictions  on 
Longer  Combination  Vehicles  and 
Vehicles  With  Two  or  More  Cargo- 
Carrying  Units 

AGENCY:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTION:  Final  rule;  technical  corrections. 


SUMMARY:  This  docummt  corrects  the 
amendatory  language  for  appendices  A 
and  C  and  the  entry  for  the  State  of 
Kentucky  in  appendix  A  of  Part  658  in 
the  issue  of  March  22. 1995,  in  FR  Doc. 
95-7074  on  pages  15214-15216.  The 
March  22  document  contained 
corrections  to  the  FHWA's  final  rule 
imposing  a  freeze  on  the  operation  of 
longer  combination  vehicles  (LCVs)  on 
the  Interstate  System  and  vehicles  with 
two  or  more  cargo-carrying  units  on  the 
National  Network  (NN),  which  was 
published  on  June  13, 1994. 
EFFECTIVE  DATE:  March  31, 1995. 
FOR  FURTHER  INFORMATK3N  CONTACT:  Mr. 
Thomas  Khmek,  Office  of  Motor  Carrier 
Information  Management,  (202)366- 
2212  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel,  (202)366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

The  FHWA  hereby  corrects  23  CFR 
658  as  published  on  March  22, 1995.  in 
FR  Doc.  95-7074  on  page  15214-15216 
as  follows: 

1.  On  page  15214,  in  the  amendatory 
language  of  item  number  4,  the  second 
sentence  should  read  "The  entry  for  the 
State  of  Kentucky  is  revised  and  the 
entry  for  the  State  of  Virginia  is 
amended  by  revising  the  second  entry 
for  U.S.  360."; 

2.  On  pages  15214-15215,  in 
appendix  A  to  Part  658  the  entry  for  the 
State  of  Kentucky  in  the  first  entry  of 
U.S.  23,  in  the  third  column  under  "to" 
should  read  "US  119  near  Jenkins";  the 
second  entry  of  U.S.  23.  in  the  third 
column  under  "to"  should  read  "S.  end 
U.S.  Grant  Bridge  South  Portsmouth"; 
the  first  entry  of  US  68,  in  the  third 
column  under  "to"  should  read  "1-24 
Exit  16";  the  second  entry  of  US  68,  in 
the  third  column  under  "to"  should 
read  "Green  River  Parkway  Exit  5 
Bowling  Green";  the  second  entry  of  KY 
15,  in  the  first  column  under  "Route" 


should  read  "KY  15  Spur";  and  in  the 
first  column  under  "Route"  the  entry  for 
Peimyrile  should  read  "Pennyrile 
Parkway";  and 

3.  On  page  15216,  the  amendatory 
language  of  item  number  5.D.  for 
appendix  C  to  Part  658  should  read  "In 
the  listing  for  the  State  of  Oregon, 
adding  at  the  end  a  new  vehicle  'Truck- 
trailer— LCV',  and  revising  the  first 
reference  to  US  20  route  for  a  Truck 
tractor  and  3  trailing  units — LCV';". 

Authority:  23  U.S.C.  127  and  315;  49 
U.S.C.  31111-31115;  49  CFR  1.48(b)(19)  and 
(c)(19). 

Issued  on:  March  28, 1995. 
Theodore  A.  McConnell, 

ChiefCounsel. 

[FR  Doe.  95-8103  Filed  3-29-95;  3:20  pm) 

BILLMQ  COM  4»1».23^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  204  and  267 

[Dodwt  Na  R-e5-1626;  FR-3027-C-03J 

RIN  2502-AF25 

Appraisals  and  Property  Valuation; 
Corrections 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule;  Corrections. 

SUMMARY:  On  October  3,  1994  (59  FR 
50456),  the  Department  published  in  the 
Federal  Register,  a  final  rule  that 
established  minimum  standards  for  real 
estate  appraisals  made  by  staff,  fee  panel 
and  contract  appraisers  in  determining 
the  maximum  insurable  mortgage 
amount  in  most  HUD/FHA  single  family 
(one-to-four  family)  and  multifamily 
transactions;  and  established  criteria  for 
the  selection  of  appraisers  by 
mortgagees.  That  rule  erroneously 
revised  a  nonexistent  §  204.3(b),  which 
had  previously  been  removed  by  the 
complete  revision  of  24  CFR  part  204  on 
August  5,  1994  (59  FR  39956).  To  avoid 
further  confusion,  this  document 
removes  §  204.3(b). 

The  October  3  final  rule  also  added  a 
new  part  267  to  title  24  of  the  Code  of 
Federal  Regulations.  This  document 
clarifies  and  corrects  cross-references 
contained  in  §§  267.3(c)(1)  and  (c)(2). 
EFFECTIVE  DATE:  December  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
single  family  programs:  Morris  Carter. 


UMI 


16572  Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31.  1995  /  Rules^and  Regulations 


Federal  Register  /  Vol.  60,  No.  62  /  Friday,  March  31,  1995  /  Rules  and  Regulations  16573 


SK 


Director  of  the  Single  Family 
Development  Division.  Room  9270, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington.  DC  20410-8000.  telephone, 
voice:  (202)  708-2720;  (TDD)  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 

For  multifamily  programs:  Linda 
Cheatham.  Director.  Office  of  Insured 
Multifamily  Development,  Room  6134. 
Department  of  Housing  and  Urt)an 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410-8000.. 
telephone,  voice:  (202)  708-3000:  (TDD) 
708-4594.  (These  are  not  toll-bee 
numbers). 

SUPPLEMENTARY  INFORMATION:  On  AugUSt 
5.  1994  (59  PR  39956),  the  Department 
published  in  the  Federal  Register  a  final 
rule  that  revised,  in  its  entirety.  24  CFR 
Part  204.  With  that  revision,  only  one 
section  (S  204.1)  remained  in  Part  204. 

On  October  3.  1994  (59  FR  50456),  the 
Department  published  a  final  rule 
establishing  minimum  standards  for  real 
estate  appraisals  made  by  staff,  fee  panel 
and  contract  appraisers  in  determining 
the  maximum  insurable  mortgage 
amount  in  most  HUD/FHA  single  family 
(one-to-four  family)  and  multifamily 
transactions;  and  establishing  criteria 
for  the  selection  of  appraisers  by 
mortgagees.  The  October  3  rule 
erroneously  revised  a  nonexistent  24 
CFR  204.3(b).  It  also  added  a  new  part 
267  to  title  24  of  the  Code  of  Federal 
Regulations. 

In  addition,  on  December  2,  1994  (59 
FR  61800).  the  Department  published  a 
correction  document  to  the  October  3 
final  rule.  In  the  December  2  document. 
§  267.3  was  corrected  by  removing  the 
paragraph  designations  for  paragraphs 
(c)(3)(i).  (ii).  and  (iii)  of  that  section,  and 
by  running  the  text  together  to  form  a 
single  paragraph  (c)(3).  The  document 
failed,  however,  to  remove  two  cross- 
references  to  paragraph  (c)(3)(iii).  which 
were  contained  in  §§  267.3(c)(1)  and 

(0(2). 

The  purpose  of  this  document  is  to 
correct  errors  made  in  the  October  3. 
1994  final  rule  by  removing  the  revision 
to  §  204.3(b).  and  by  amending  §  267.3 
to  remove  cross-references  contained  in 
§§  267.3(c)(1)  and  (c)(2). 

Accordingly.  FR  Doc.  94-24327.  a 
final  rule  published  in  the  Federal 
Register  on  October  3,  1994  (59  FR 
50456),  is  corrected  as  follows: 

§  204.3    [Amended] 

1.  On  page  50464.  in  column  one. 
amendatory  instruction  6.  and  §  204.3(b) 
are  removed. 

§  267.3    (Amended] 

2.  On  page  50465.  in  column  one.  in 
§  267.3,  paragraph  (c)(1)  is  corrected  by 


removing  the  phrase  "paragraph 
(c)(3)(iii)  of  this  section.",  and  by 
adding  in  its  place  "paragraph  (c)(3)  of 
this  section." 

3.  On  page  50465.  in  column  one.  in 
§  267.3.  paragraph  (c)(2)  is  corrected  by 
removing  the  phrase  "paragraph 
(c)(3)(iii)  of  this  section.",  and  by 
adding  in  its  place  "paragraph  (c)(3)  of 
this  section." 

Dated:  March  28,  1995. 
Camille  E.  Acevedo. 

Assistant  General  Counsel  for  Regulations. 
|FR  Doc.  95-8053  Filed  3-30-95;  8:45  am) 

BILUNO  COOC  4210-27-^ 


Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  246  and  266 

[Docket  No.  R-»5-1685:  FR^J3e3-F-04] 

Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multifamily  Project  Loans:  Conforming 
Amendment 

agency:  Office  of  Assistant  Secretary  for 

Housing — Federal  Housing 

Commissioner.  HUD. 

action:  Final  rule;  Conforming 

Amendment. 

SUMMARY:  On  December  5.  1994.  HUD 
published  a  final  rule  that  finalized  the 
standards  and  procedures  of  the 
Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multifamily  Project  Loans,  first 
implemented  by  a  December  3, 1993 
interim  rule. 

The  purpose  of  this  final  rule  is  to 
make  a  conforming  amendment  to  the 
December  5,  1994  final  rule  that  will 
refiect  the  assumption  of  environmental 
review  responsibilities  by  States  and 
units  of  general  local  government  as 
provided  in  an  interim  rule  published 
by  HUD  on  March  13,  1995. 
DATES:  May  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Luton,  Acting  Director,  Policies 
and  Procedures  Division,  Office  of 
Insured  MuUifamily  Housing 
Development,  Room  6116,  (202)  708- 
2556.  Hearing-  and  speech-impaired 
persons  may  call  (202)  708^594.  (The 
above  listed  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  5. 1994  (59  FR  52514), 
HUD  published  a  final  rule  that 
finalized  the  standards  and  procedures 
of  the  Housing  Finance  Agency  Risk- 


Sharing  Program  for  Insured  Affordable 
Multifamily  Project  Loans,  a  program 
that  was  implemented  by  a  December  3, 
1993  interim  rule  (58  FR  64032).  The 
preamble  to  the  December  5.  1994  final 
rule  stated  that  24  CFR  part  266  would 
be  amended  upon  publication  of  the 
changes  made  to  24  CFR  part  58  (See  59 
FR  62517,  column  one). 

On  March  13,  1995  (60  FR  13518) 
HUD  published  an  interim  rule 
amending  24  CFR  part  58,  entitled 
"Environmental  Review  Procedures  for 
Recipients  Assuming  HUD 
Responsibilities."  Section  58.1(c)(8)  of 
the  March  13,  1995  interim  rule  adds 
the  FHA  Multifamily  Housing  Finance 
Agency  Risk  Sharing  Pilot  Program 
under  section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992  as 
one  of  the  programs  and  activities  for 
which  States  and  units  of  general  local 
government  are  authorized  to  assume 
responsibility  of  environmental  review 
(in  lieu  of  HUD). 

Accordingly,  §  266.210(b)  of  the 
December  5, 1994  final  rule,  which 
identifies  environmental  reviews  as  a 
HUD-retained  review  function,  is 
amended  by  this  final  rule  to  be 
consistent  with  §  58.1(c)(8)  of  the  March 
13,  1995  interim  rule. 

II.  lustification  for  Final  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  with  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  unnecessary  and 
contrary  to  the  public  interest.  In  the 
December  5, 1994  final  rule,  the  public 
was  advised  that  this  amendment  would 
be  made  to  the  HFA  Risk  Sharing  rule 
as  soon  as  the  changes  to  part  58  were 
made.  This  rule  is  also  technical  in 
nature,  since  it  makes  a  conforming 
amendment  to  part  266  to  make  it 
consistent  with  the  recently  issued 
changes  to  part  58.  Additionally,  it  is 
contrary  to  public  interest  to  first  seek 
public  comment  before  issuing  this  rule 
for  effect  because  it  is  in  the  interest  of 
the  HFA  Risk  Sharing  Program,  and  the 
participants  and  beneficiaries  thereof,  to 
be  able  to  utilize  as  soon  as  possible  the 
amended  environmental  review 
procedures  of  part  58. 


III.  Other  Matters 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  43J2.  in  connection 
with  the  HFA  Risk  Sharing  final  rule. 
That  Finding  of  No  Significant  Impact 
remains  applicable  to  this  technical 
confirming  rule,  and  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  (7:30  a.m.  to  5:30 
p.m.)  in  the  Office  of  the  Rules  Docket 
Clerk,  room  10276.  451  Seventh  Street. 
SW,  Washington,  DC  20410-0500. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions  since  the  requirements  of 
the  rule  are  limited  to  technical 
amendments  necessary  to  carry  out 
accurately  the  provisions  of  programs 
whose  regulations  were  not  amended  in 
the  original  Consolidated  Plan  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order  since 
it  is  only  a  technical,  confirming  rule. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  imposes  no  new 
burdens  on  jurisdictions. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Regulatory 
Agenda  published  on  November  14, 
1994  (59  FR  57632,  57641),  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations,  Mortgage 
insurance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 


In  accordance  with  the  reasons  set 
forth  in  the  preamble,  24  CFR  part  266 
is  amended  as  follows: 

PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

1 .  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1707;  42  U.S.C 

3535(d). 

2.  In  §  266.201,  paragraph  (b)  is 
revised  to  read  as  follows: 


FOR  FURTHER  INFORMATION  CONTACT:  Jan 
L.  Skelton.  (202)  622-4970  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  263A(f)  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  final  regulations 
contains  errors  that  are  misleading  and 
in  need  of  correction. 


§266.210    HUD-retained  review  functions.       Correction  of  Publication 


(b)  Environmental  review 
requirements.  To  determine  compliance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
related  laws  and  authorities,  the  HUD 
Field  Office  (or  other  responsible  entity 
through  such  delegation  as  may  be  in 
effect  by  regulation  hereafter)  will  visit 
each  project  site  proposed  for  insurance 
under  this  part  and  prepare  the 
applicable  environmental  reviews  as  set 
forth  in  24  CFR  part  50  (or  as  set  forth 
in  24  CFR  part  58  for  the  other 
responsible  entity).  These  requirements 
must  be  completed  before  HUD  may 
issue  the  firm  approval  letter. 
***** 

Dated:  March  28,  1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  95-8054  Filed  3-30-95;  8:45  am) 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD  8584] 

RIN  1545-AK03 

Capitalization  of  interest;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury . 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8584]  which  were  published  in  the 
Federal  Register  for  Thursday, 
December  29,  1994  (59  FR  67187).  The 
final  regulations  relate  to  the 
requirement  to  capitalize  interest  with 
respect  to  the  production  of  property. 

EFFECTIVE  DATE:  January  1,  1995. 


Accordingly,  the  publication  of  final 
regulations  which  is  the  subject  of  FR 
Doc.  94-31431,  is  corrected  as  follows: 

1.  On  page  67190,  column  1,  in  the 
preamble  following  the  paragraph 
heading  "In  General",  second  full 
paragraph,  eighth  line  from  the  bottom 
of  the  paragraph,  the  word  "that"  is 
corrected  to  read  "than". 

2.  On  page  67190,  column  1,  in  the 
preamble  following  the  paragraph 
heading  "In  General",  second  full 
paragraph,  sixth  line  from  the  bottom  of 
the  paragraph,  the  word  "for"  is 
corrected  to  read  "under". 

3.  On  page  67190,  column  2,  in  the 
preamble  following  the  paragraph 
heading  "Accounts  Payable  and 
Simplification  Rule  for  Tracing",  third 
full  paragraph,  line  8,  the  language 
"expenditures  for  all  property.  IRS  and" 
is  corrected  to  read  "expenditures  for  all 
property.  The  IRS  and". 

4.  On  page  67191,  column  1,  in  the 
preamble  following  the  paragraph 
heading  "Notional  Principal  Contracts", 
line  1,  the  word  "principle"  is  corrected 
to  read  "principal". 

5.  On  page  67192,  in  the  preamble 
following  ^e  paragraph  heading  "Land 
Attributable  to  Benefitted  Projjerty", 
line  11  ft-om  the  top  of  column  1,  the 
word  "on"  is  corrected  to  read  "of". 

6.  On  page  67192,  column  3,  in  the    - 
preamble  following  the  paragraph 
heading  "Utilities — Construction  Work 
in  Process",  paragraph  2,  line  7,  the 
language  "FAS"  is  corrected  to  read 
"SFAS". 

7.  On  page  67195,  column  1,  in  the 
preamble  following  the  paragraph 
heading  "In  General",  paragraph  2,  line 
1,  the  date  "August  17,  1998"  is 
corrected  to  read  "August  17,  1988". 

8.  On  page  67195,  column  2,  in  the 
preamble  following  the  paragraph 
heading  "Consolidated  Return  Interest 
Rule",  first  full  paragraph,  line  5  from 
the  bottom  of  the  paragraph,  the 
language  "interest  intragroup  debt,  but 
at  the  same"  is  corrected  to  read 
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"interest  on  intragroup  debt,  but  at  the 
same". 

9.  On  page  67195,  in  the  preamble 
following  the  paragraph  heading 
"Comments  on  Related  Person  Rules", 
line  4  hxim  the  top  of  column  3,  the 
language  "Rev.  Proc."  is  corrected  to 
read  "Notice". 

f1.2e3A-0    (Corrected] 

10.  On  page  67197,  column  1, 

§  1.263A-0.  the  contents  entry  for 

§  1.263A-9(g)(6)  is  corrected  to  read  as 

follows: 

f  1 .263A-0    Outline  of  regulations  under 
SMtk>n263A. 


§1.263A-9    The  avoided  cost  method. 

•         •         •         •         • 

(6)  Notional  principal  contractB  and  other 
derivatives.  [Reserved] 


§1,2ft3A-<8    (Correctwlf 

11.  On  page  67198.  column  2. 

§  1.263A-8.  paragraph  (b)(2)(iii).  line  3. 
the  language  "the  thresholds  under 
paragraphs"  is  corrected  to  read  "the 
classification  thresholds  under 
paragraphs '. 

12.  On  page  67198,  column  3. 

§  1.263A-8.  paragraph  (c)(1).  last  line  of 
the  paragraph,  the  language 
"windowpanes.)"  is  corrected  tO'Tead 
"windowpanes).". 

13.  On  page  67199,  column  3. 
§1.263A-«.  paragraph  (d)(2)(v)(B).  line 


3.  the  language  "meaning  of  section 
460(e)(6)(A)  with"  is  corrected  to  read 
"meaning  of  section  460(e)(6)(A))  with". 

14.  On  page  67199,  column  3. 

§  1.263A-«,  paragraph  (d)(2)(v)(B).  line 
5,  section  "460(d)(l)(B)(i)"  is  corrected 
toread"460{e)(l)(B)(i)". 

f1.263A-«    [Correetod] 

15.  On  page  67200,  column  3. 

§  1.263A-9.  paragraph  (b)(2).  line  7  from 
the  bottom  of  the  paragraph,  the 
language  "the  rules  of  §  1.163-8T 
Traced  debt  also"  is  corrected  to  read 
"the  rules  of  §  1.63-8T.  Traced  debt 
also". 

16.  On  page  67200.  column  3, 

§  1.263A-9,  in  the  paragraph  heading  of 
paragraph  (c)(1),  line  2,  the  word  "Rule" 
is  corrected  to  read  "rule". 

17.  On  page  67200.  column  3. 
§  1.263A-9.  paragraph  (c)(1) 
introductory  text,  last  line  in  the 
column,  the  word  "production"  is 
correctedto  read  "product". 

18.  On  page  67201,  column  1. 

§  1.263A-9.  paragraph  (c)(3).  paragraph 
(i)  of  Example.,  line  12.  the  language 
"$1,000,000  (loan  #).  The  loan  is 
nontraced"  is  corrected  to  read 
"SI .000.000  (loan  #1).  The  loan  is 
nontraced". 

19.  On  page  67201.  column  2, 

§  1.263A-9.  paragraph  (c)(5)(i)(B),  in  the 
Example.,  line  6,  the  flgure  "$2,500.00" 
is  corrected  to  read  "$2,500,000". 

20.  On  page  67202.  column  1. 

§  1.263A-9.  in  paragraph  {c)(5)(iii)(D). 
line  2.  the  language  "nontraced  debt  or 


rate  is  contingent — IF'  is  corrected  to 
read  "nontraced  debt  or  rate  is 
contingent.  If. 

21.  On  page  67202,  column  2, 

§  1.263A-9,  paragraph  (c)(6),  paragraph 
(ii)  of  Example  2.,  line  9,  the  language 
"(($1.400.000-$1.000.000)+"  is 
corrected  to  read 
"((($1.400.000 -$1,000,000)+" 

22.  On  page  67202.  column  2. 

§  1.263A-9.  in  the  paragraph  heading  of 
paragraph  (c)(7).  line  3,  the  period  is 
removed. 

23.  On  page  67202,  column  3, 

§  1.263A-9,  paragraph  (c)(7)(ii)(A),  line 
3.  the  word  "expenditures"  is  corrected 
to  read  "expenditure". 

24-25.  On  page  67203.  column  1, 
§  1.263A-9,  paragraph  (e)(1),  line  11,  the 
word  "trade"  is  corrected  to  read 
"trace". 

26.  On  page  67203,  column  1, 

§  1.263A-9,  paragraph  (e)(2),  line  7.  the 
language  "$10,000,000  gross  receipts, 
test  for  all"  is  corrected  to  read 
"$10,000,000  gross  receipts  test)  and  the 
taxpayer  has  met  the  $10,000,000  gross 
receipts  for  all". 

27.  On  page  67203.  column  1. 

§  1.263A-9.  in  the  paragraph  heading  of 
paragraph  (f).  line  3.  the  period  is 
removed. 

28.  On  page  67204,  §  1.263A-9. 
paragraph  (f)(3).  paragraph  (i)  of 
Example  3.,  line  2  of  the  table  is 
corrected  to  read  as  follows: 


No. 


Principal 


Annual  rate 
(percent) 


Penod  out- 
standing 


Use  ot  pro- 
ceeos 


2.000.000 


11 


6/01-12/31     Nontraced. 


29.  On  page  67204.  column  1. 
§1.263A-9.  paragraph  (f)(3).  paragraph 
(v)  of  Example  3.,  last  line,  the  language 
"$500,000+$1.000.000-t-$1.600,000+4)." 
is  corrected  to  read 

"$500,000+$1 .000,000+ 
$1,600,0001+4).". 

30.  On  page  67205,  column  2, 

§  1.263A-9,  the  paragraph  designated 
(g)(2)(iv)(c)  is  correctly  designated 
paragraph  (g)(2)(iv)(C). 

31.  On  page  67205,  column  2. 
§1.263A-9,  paragraph  (g)(2)(v),  line  4, 
the  word  "provisions"  is  corrected  to 
read  "provision". 

32.  On  page  67205,  column  3, 
§  1.263A-9,  paragraph  (g)(2)(v). 
paragraph  (i)  of  Example  1.,  line  2  from 
the  bottom  of  the  paragraph,  the 
language  "|$135.000x$108,000|), 
$75,000  is  deferred"  is  corrected  to  read 


"[$135,000+$108,000l),  $75,000  is 
deferred". 

33.  On  page  67205,  column  3, 
§  1.263A-9,  paragraph  (g)(2)(v), 
paragraph  (ii)  of  Example  I.,  line  6,  the 
language  "is  11.6  percent 
(|$135.000x$108,000l+"  is  corrected  to 
read  "is  11.6  percent 
(($135,000+$108,000l+". 

34.  On  page  67206.  column  3, 

§  1.263A-9,  paragraph  (g)(3)(iii)(E),  in 
the  Example.,  line  7  from  the  bottom  of 
the  column,  the  letter  "S"  is  corrected 
to  read  "X". 

35.  On  page  67206,  column  3, 

§  1.263A-9,  paragraph  (g)(3)(iii)(E),  in 
the  Example.,  line  3  from  the  bottom  of 
the  column,  the  language  'segment  is  3- 
year  inventory.  Under  paragraph"  is 
corrected  to  read  "segment  is  3-year  old 
inventory.  Under  paragraph". 


36.  On  page  67207,  column  2, 
§  1.263A-9.  paragraph  (g)(5)(iii). 
paragraph  (i)  of  Example.,  the  last  line 
of  the  paragraph,  the  language 
"(l$600,00O+$6,000,0O0)x5,000.000)."  is 
corrected  to  read 
"($600,000+$6,000,000x$5,000,000).". 

S1,2«3A-10    [Corrected] 

37.  On  page  67207,  column  3,  the 
section  heading  designated  "§  1.263- 
10"  is  correctly  designated  "§  1.263A- 
10". 

38.  On  page  67209,  column  1. 

§  1.263A-10,  paragraph  (b)(5)(iv),  the 
first  Une  of  column  1.  the  word 
"period"  is  corrected  to  read  "periods". 

39.  On  page  67209.  column  2, 
§  1.263A-10.  paragraph  (b)(6). 
paragraph  (ii)  of  Example  3.,  Une  7.  the 
word  "lost"  is  corrected  to  read  "lot". 


40.  On  page  67209.  column  2. 
§  1.263A-10,  paragraph  (b)(6). 
paragraph  (ii)  of  Example  3.,  line  8,  the 
word  "paragraph"  is  corrected  to  read 
"paragraphs".       ^ 

41.  On  page  67209.  column  2. 
§  1.263A-10.  paragraph  (b)(6). 
paragraph  (ii)  of  Example  3.,  line  6  from 
the  bottom  of  the  paragraph,  the 
language  "paragraph  (b)(5)  of  this 
section.  Under"  is  corrected  to  read 
"paragraph  (b)(5)  of  this  section). 
Under". 

42.  On  page  67210.  column  1. 
§  1.263A-10.  paragraph  (b)(6).  in 
Example  6.,  line  7.  the  language  "the 
costs  of  the  allocable  share  of 
swimming"  is  corrected  to  read  "the 
costs  of  the  allocable  share  of  the 
swimming". 

§  1 .263A-1 1     [Corrected] 

43.  On  page  67211.  column  1. 

§  1.263A-11.  paragraph  (c)(2).  line  3.  the 
regulation  section  "§  l,263A-«(d)(2)(ii)" 
is  corrected  to  read  "1.263A-S(d)(2)(ii)". 

44.  On  page  67211,  column  1, 

§  1.263A-11,  paragraph  (d)(1),  line  23. 
the  language  "or  units  of  production.  If 
an  asset  used"  is  corrected  to  read  "or 
units  of  production.  If  an  asset  used". 

45.  On  page  67211,  column  2. 
§  1.263A-11.  paragraph  (e)(l)(ii) 
introductory  text,  line  2.  the  language  "a 
unit  of  real  property"  is  corrected  to 
read  "a  unit  of  real  property — ". 

46.  On  page  67211.  column  3. 

§  1.263A-11.  paragraph  (e)(l)(iii).  line  4, 
the  word  "the"  is  corrected  to  read 
"that". 

47.  On  page  67211.  column  3, 

§  1.263A-11.  paragraph  (e)(2),  line  5,  the 
language  "property  costs  are  excluded 
from  the"  is  corrected  to  read  "property 
costs)  are  excluded  from  the". 

§  1 .263A-1 2    [Corrected] 

48.  On  page  67212,  column  3, 

§  1.263A-12,  paragraph  (d)(4),  line  3. 
the  word  "example"  is  corrected  to  read 
"examples". 

49.  On  page  67212.  column  3, 
§  1.263A-12.  paragraph  (e)(2) 
introductory  text,  line  1.  the  word 
"THe"  is  corrected  to  read  "The". 

§1.263A-13    [Corrected] 

50.  On  page  67213.  column  3. 

§  1.263A-13.  paragraph  (a),  line  2  from 
the  bottom  of  the  paragraph,  the 
language  "and  costs  of  features  based  on 
the"  is  corrected  to  read  "and  costs  of 
common  features  based  on  the". 

51.  On  page  67214,  column  3, 

§  1.263A-13,  paragraph  (c)(7).  paragraph 
(ii)  of  Example.,  line  2,  the  language 
"the  meaning  of  paragraph  (c)(2)(i))  of 


this"  is  corrected  to  read  "the  meaning 

of  paragraph  (c)(2)(i)  of  this". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 

Counsel  (Corporate). 

IFR  Doc.  95-7857  Filed  3-30-95;  8:45  am] 

BILUNG  CODE  4830-01-P 


26  CFR  Part  1 
[TD7837] 

Income  Tax;  Taxable  Years  Beginning 
After  Oecemt>er  31,  1953;  Treatment  of 
Losses  on  Small  Business  Stock; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  (TD  7837] 
which  were  published  in  the  Federal 
Register  for  Wednesday,  September  29, 
1982  (47  FR  42728).  The  final 
regulations  restate  and  clarify  a  formula 
relating  to  the  computation  of  the 
amount  received  for  designated  stock  by 
a  small  business  corporation. 
EFFECTIVE  DATE:  March  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez,  (202)  622-7190  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  correcting  amendments 
are  under  section  1244  of  the  Internal 
Revenue  Code  of  1954. 

Need  for  Correction 

As  published,  the  final  regulations 
contains  an  error  that  is  misleading  and 
in  need  of  correction. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  Part  1  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  Part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   •. 

Par.  2.  Section  1.1244(c)-2(b)(2)(i)  is 
amended  by  revising  the  last  sentence  as 
follows: 

§  1 .1 244(c)-2    Small  tMJSiness  corporation 
defined. 


(b)*   •   * 


(2)  *   •   * 

(i)  *   *   *  The  amount  received  for 
designated  stock  shall  not  exceed 
$1,000,000  less  amounts  received — 

(A)  In  exchange  for  stock  in  years 
prior  to  the  transitional  year; 

(B)  As  contributions  to  capital  in 
years  prior  to  the  transitional  year;  and 

(C)  As  paid-in  surplus  in  years  prior 
to  the  transitional  year. 
***** 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  95-7969  Filed  3-30-95;  8:45  am] 
BILUNG  CODE  4830-01-P 


26  CFR  Part  18 
[TD  7976] 

Certain  Elections  Under  the  Deficit 
Reduction  Act  of  1984;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  temporary  regulations 
(TD  7976),  which  were  published  in  the 
Federal  Register  on  Monday,  September 
10,  1984  {49  FR  35486).  relating  to  the 
time  and  manner  of  making  certain 
elections  under  the  Deficit  Reduction 
Act  of  1984. 

EFFECTIVE  DATE:  March  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Grigsby.  (202)  622-7180  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  that  are  the 
subject  of  this  correction  are  under 
various  sections  of  the  Internal  Revenue 
Code  of  1954  and  the  Deficit  Reduction 
Act  of  1984  (98  Stat.  494). 

Need  for  Correction 

As  pubUshed.  TD  7976  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subjects  in  26  CFR  Part  18 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  18  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  18— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE 
SUBCHAPTER  S  REVISION  ACT  OF 
1982 

Paragraph  1.  The  authority  citation 
for  part  18  continues  to  read  in  part  as 
follows: 
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Authority:  26  U.S.C.  7805  •   *   V 

Par.  2.  Section  18.0  is  revised  to  read 
as  follows: 

$  18.0     Effective  date  of  temporary 
regulations  under  the  Sut>chaptar  S 
Revision  Act  of  1982. 

The  temporary  regulations  provided 
under  §§  18.1361-1.  18.1377-1. 
18.1379-1.  and  18.1379-2  are  effective 
with  respect  to  taxable  years  beginning 
after  1982.  and  the  temporary 
regulations  provided  under  §  18.1378-1 
are  effective  with  respect  to  elections 
made  after  October  19,  1982. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  95-7970  Filed  3-30-95;  8:45  ami 

WLUNQ  COOC  4«30-01-l> 


Bureau  of  Alcohol,  Tobacco  and 

Firearms 

27  CFR  Part  9 

rro  ATF-3«2;  Ra:  Notice  No.  802] 

RiN  1S12-AA07 

Cucamonga  Valley  Viticultural  Area 
(94F-011P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

ACTION:  Final  rule,  Treasury  decision. 

SUMMARY:  This  Tinal  rule  establishes  a 
viticultural  area  in  San  Bernardino  and 
Riverside  Counties.  California,  to  be 
known  as  "Cucamonga  Valley."  The 
petition  was  filed  by  Gino  L.  Filippi  of 
J.  Filippi  Vintage  Co.  on  behalf  of 
himself  and  other  growers  and  wineries 
in  the  area. 

ATF  believes  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  used  to  make  the  wine  were 
grown  and  enables  consumers  to  better 
identify  the  wines  they  purchase. 
EFFECTIVE  DATE:  May  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf.  Wine,  Beer  and  Spirits 
Regulations  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226  (202-927-8230). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23,  1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 


establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2.  1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR.  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l),  Title  27,  CFR, 
deHnes  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.2Sa(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition: 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale:  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Petition 

ATF  received  a  petition  from  Gino  L. 
Filippi  of  J.  Filippi  Vintage  Co. 
proposing  to  establish  a  viticultural  area 
in  San  Bernardino  and  Riverside 
Counties,  California,  to  be  known  as 
"Cucamonga  Valley."  The  viticultural 
area  is  located  in  southern  California, 
about  45  miles  east  of  the  city  of  Los 
Angeles.  It  contains  approximately 
109.400  acres.  The  petitioner  states  that 
wine  grapes,  probably  the  mission 
variety,  were  first  planted  in  the 
Cucamonga  Valley  in  1839  or  1840, 
"undoubtedly  one  of  the  first  large 
plantings  of  grapes  in  California." 
According  to  the  petitioner  the  wine 
industry  in  the  Cucamonga  Valley  grew 
during  the  late  nineteenth  and  early 
twentieth  centuries,  reaching  "its  peak 
in  the  1940's  and  1950's  with  over  60 
wineries  producing  from  approximately 
35.000  acres."  Today,  there  are  five 


bonded  wineries  within  the  proposed 
area,  and  approximately  2.000  acres  are 
planted  to  wine  grapes.  The  petitioner 
notes  "the  area's  great  history  and 
heritage  of  wine  growing  and 
winemaking  is  truly  more  impressive 
than  the  number  of  acres  currently 
farmed." 

The  petition  was  also  signed  by  Philo 
Biane  of  Rancho  de  Philo  Winery.  Rene 
Biane  of  Guasti  Plaza.  Don  Galleano  of 
Galleano  Winery,  Paul  Hofer  III  of  Hofer 
Ranch.  LeAnn  Smothers  of  the  City  of 
Rancho  Cucamonga,  and  Jeff  Wilson,  of 
Inland  Empire  West  Resource 
Conservation  District. 

Notice  of  Proposed  Rulemaking 

In  response  to  Mr.  Filippi's  petition, 
ATF  published  a  notice  of  proposed 
rulemaking.  Notice  No.  802.  in  the 
Federal  Register  on  December  2, 1994 
(59  FR  61853).  proposing  the 
establishment  of  the  Cucamonga  Valley 
viticultural  area.  The  notice  requested 
comments  from  all  interested  persons  by 
January  31.  1995. 

Comments  on  Notice  of  Proposed 
Rulemaking 

ATF  received  15  letters  of  comment 
and  copies  of  several  newspaper  articles 
and  a  newspaper  editorial  concerning 
the  proposal  to  establish  the  Cucamonga 
Valley  viticultural  area.  All  commenters 
expressed  their  support  for  establishing 
the  Cucamonga  Valley  viticultural  area 
as  proposed  in  Notice  No.  802. 
Commenters  included  growers  and 
other  local  business  owners,  consumers, 
and  government  officials. 

The  Honorable  James  L.  Brulte.  State 
Assembly  Republican  Leader,  wrote  to 
support  recognition  of  Cucamonga 
Valley  as  a  viticultural  area.  The 
Honorable  Fred  Aguiar.  State 
Assemblyman  for  the  Sixty-first 
assembly  district,  endorsed  the 
establishment  of  Cucamonga  Valley 
viticultural  area  and  wrote  further: 

Our  region  has  a  long  and  distinguished 
history  in  the  winegrowing  industry  and  it  is 
highly  appropriate  that  this  area  be 
recognized  for  such  a  distinction. 

The  San  Bernardino  County  Board  of 
Supervisors  adopted  a  resolution  which 
read,  in  part,  as  follows: 

*   *   *  RESOLVED  that  the  Board  of 
Supervisors  of  the  County  of  San  Bernardino. 
State  of  California,  hereby  recognizes  the 
efforts  of  the  local  wineries  and  supports  the 
designation  of  "CUCAMONGA  VALLEY"  in 
advertising  and  on  the  labels  of  wines 
produced  in  this  vicinity. 

The  Honorable  William  J.  Alexander, 
Mayor  of  Rancho  Cucamonga,  wrote: 

I  would  like  to  express  our  support  in 
establishing  the  Cucamonga  Valley  as  a 
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viticulture  area.  The  City  of  Rancho 
Cucamonga  takes  great  pride  in  the  fact  that 
the  gtape  vineyards  and  the  wineries  of  our 
area  contributed  so  much  to  the  early  history 
of  the  region.  For  this  reason,  a  grape  cluster 
has  a  prominent  focus  in  both  the  City's  seal 
and  logo. 

Allyn  B.  Scheu  of  Scheu 
Manufacturing  Company  wrote  that  the 
designation  "will  help  consumers  to 
identify  the  origins  of  the  wines  they 
buy  and  will  recognize  the  Cucamonga 
area's  rich  heritage  of  wine  production." 
Charles  L.  Keagle.  a  restauranteur,  also 
supported  the  designation  and  wrote 
that  "the  history  of  the  area.  America's 
first,  goes  back  over  100  years." 

Columnist  Garry  Greenberg  of  the 
Victorville.  California  Daily  Press,  sent 
in  a  copy  of  his  September  15.  1994 
column  which  reported  on  the  filing  of 
the  petition,  and  described  the 
Cucamonga  Valley  area  as  "the  home  of 
the  largest  winemaking  industry  in  the 
world  a  century  ago."  Mr.  Greenberg 
also  sent  in  the  text  of  a  column  which 
he  planned  to  publish  in  January  1995. 
encouraging  readers  to  write  in  support 
of  the  proposed  area. 

The  petitioner  mailed  in  a  clipping  of 
an  editorial  from  the  Inland  Valley  Daily 
Bulletin  of  December  30, 1994,  which 
concluded: 

There  are  122  viticultural  regions  in  the 
United  States,  and  69  of  them  are  in 
California.  The  next  one  should  be  in 
California  also,  in  the  "Cucamonga  Valley." 

Evidence  of  Name 

Evidence  that  the  name  Cucamonga 
Valley  is  locally  and/or  nationally 
known  as  referring  to  the  viticultural 
area  includes: 

(a)  Leon  D.  Adams,  in  The  Wines  of 
America,  describes  the  Cucamonga 
Valley  as  follows: 

The  Cucamonga  Valley,  forty-five  miles 
east  of  Los  Angeles,  has  grown  the  bulk  of 
Southern  California  wine  during  the  present 
century.  The  vineyard  area  extends  firom 
Ontario  east  to  Fontana  and  from  the  base  of 
the  San  Gabriel  Mountains  southward  to  the 
)urup>a  Hills  in  Riverside  County.  The 
climate,  though  tempered  by  winds  from  the 
ocean,  is  as  warm  as  the  northern  San 
loaquin  Valley  and  is  classed  as  Region  IV. 

(b)  An  article  published  in  The  Sun, 
a  San  Bernardino,  California, 
newspaper,  on  March  30,  1994,  titled 
"Fontana  winery  soaks  up  more 
awards,"  described  awards  won  by  two 
wines  from  J.  Filippi  Vintage  Co.  at  a 
recent  competition  and  stated  that  the 
"Ruby  Port  is  produced  from 
Cucamonga  Valley  grapes,  renown  for 
sherry  and  port  wines." 

(c)  A  letter  dated  August  20,  1991, 
ft-om  the  San  Bernardino  County 
Archives  to  the  Riverside  County 


Historical  Commission  discussed 
designation  of  the  Galleano  Winery  as  a 
landmark.  The  letter  makes  several 
references  to  the  Cucamonga  Valley, 
mentioning  locations  within  the 
proposed  area  such  as  Rancho 
Cucamonga,  Fontana,  Ontario  and  Mira 
Loma. 

Evidence  of  Boundaries 

As  evidence  that  the  boundaries  for 
the  area  are  as  specified  in  the  petition, 
the  previously  cited  excerpt  from  The 
Wines  of  America,  by  Leon  D.  Adams, 
states  that  the  vineyard  area  of  the 
Cucamonga  Valley  "extends  from 
Ontario  east  to  Fontana  and  from  the 
base  of  the  San  Gabriel  Mountains 
southward  to  the  Jurupa  Hills  in 
Riverside  County."  The  San  Gabriel 
Mountains  form  the  northern  boundary 
of  the  proposed  area,  and  the  Jurupa 
Hills  form  thejeastem  part  of  the 
southern  boundary.  The  towTis  of 
Fontana  and  Ontario  are  both  within  the 
area. 

The  petitioner  used  the  560'  elevation 
line  as  the  western  portion  of  the 
southern  boundary.  He  states  the  area 
south  of  that  elevation  has  poor 
drainage  and  is  mainly  used  for  dairy 
farming. 

In  support  of  Euclid  Avenue  as  the 
western  boundary  for  the  viticultural 
area,  the  petitioner  gave  historical 
information.  He  stated  that  the  area  west 
of  Euclid  Avenue  "was  subjected  to 
flooding  from  the  San  Antonio  Canyon. 
In  the  1940's  several  flood  control 
construction  projects  began  to  solve  the 
problem.  Historically,  agriculture  in  this 
area  (Upland.  CA)  was  citrus  (lemons 
and  oranges)."  He  stated  that  citrus  trees 
were  grown  there  because  there  was  a 
good  water  source  and  better  drainage 
than  within  the  viticultural  area  to  the 
east  of  Euclid  Avenue. 

The  eastern  boundary,  made  up  of 
Lytle  Creek  Wash,  Warm  River,  and  the 
Santa  Ana  River,  marks  a  shift  in  the 
type  of  soil  and  the  ability  of  the  soils 
to  drain.  These  characteristics  will  be 
discussed  in  detail  in  the  background 
material  on  soils. 

Geographical  Features 

The  petitioner  describes  the 
viticultural  area  as  follows: 

Cucamonga  Valley  is  an  east-west  oriented 
valley.  The  San  Gabriel  mountains  form  the 
valley's  northern  boundary.  The  San  Antonio 
Creek.  Cucamonga  Creek.  Deer  Creek,  Day 
Creek,  San  Sevaine  Creeks.  6x)m  west  to  east 
respectively,  spread  out  to  form  alluvial  fans 
as  they  descend  the  foothills  and  emerge  in 
the  Cucamonga  Plain.  These  fans  contain 
sand  and  silt  dep>osits  that  create  a  rich 
mixture  of  fertile  soil. 


The  viticultural  area  includes  the  area 
described  above  and  the  valley  drained 
by  the  Cucamonga  Creek  to  the  south  of 
this  alluvial  fan.  These  areas  share 
characteristics  of  topography,  soil 
composition  and  climate  which 
distinguish  the  viticultural  area  from  the 
surrounding  areas.  The  petitioner 
provided  the  following  evidence  of  the 
area's  distinctiveness: 

Topography 

The  U.S.G.S.  topographic  maps 
submitted  by  the  petitioner  show  the 
viticultural  area  slopes  gradually  from 
2,000  feet  at  the  northern  boundary  to 
560  feet  at  the  southern  boundary.  The 
petitioner  describes  the  San  Gabriel 
mountains  to  the  north  of  the  proposed 
area  as  "a  great  wall,  from  8,000  to 
10,000  feet  high."  The  Jurupa 
Mountains  to  the  southeast  of  the  area 
offer  another  contrast  as  they  rise 
steeply  from  the  valley  floor  to  form  part 
of  the  southern  boundary.  The  balance 
of  the  southern  boundary,  the  560  foot 
contour  line,  was  chosen  because  the 
area  at  lower  elevations  was  poorly 
drained  and  was  traditionally  used  for 
dairy  farming;  furthermore,  the  nearby 
Prado  Dam  is  scheduled  to  be  raised,  so 
the  area  to  the  south  of  the  560  foot 
contour  line  will  be  flooded. 

Soil 

According  to  the  petitioner,  the  soil  in 
the  viticultural  area  is  "alluvial  valley 
floors,  fans  and  terraces  *   *   *  derived 
from  granitic  rock  from  the  San  Gabriel 
formation  in  the  north."  He  further 
states  that  the  wine  grape  vineyards  in 
the  region  are  "found  to  be  located  on 
Delhi,  Hanford,  Tujunga.  Gorgonio  and 
Hilmar  soil  series"  and  "most  vineyards 
are  nearly  level  to  moderately  sloping 
(0-15°)."' 

The  General  Soil  Map  for 
southwestern  San  Bernardino  County 
describes  these  associations  as  very 
deep,  "dominantly  brovkmish  soils  that 
are  coarse  textured  throughout"  and 
"somewhat  excessively  drained  to 
excessively  drained."  On  this  map.  the 
eastern  boundary  in  particular  is 
distinguished  by  a  change  in  the  soil 
composition  to  the  Hanford-Greenfield- 
San  Emigdio  association,  finer  textured 
and  less  well  drained  than  the  soils 
within  the  proposed  area.  The 
mountainous  areas  to  the  north  and 
southeast  of  the  viticultural  area  have 
shallower  soils  over  granite,  schist  and 
sandstone. 

Climate 

The  petitioner  states  that  the  climate 
in  the  area  is  "well-suited  for  viticulture 
*   *   *.  There  are  relatively  few  nights 
below  ft«ezing  in  the  winter  and 
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summer  days  can  be  very  hot,  reaching 
temperatures  over  100  degrees 
Fahrenheit."  The  climate  is  classed  as 
Region  IV,  with  a  heat  summation  in  the 
3,501  to  4.000  degree  F.  range.  The 
petitioner  states  this  corresponds  to  the 
Ukiah,  Davis  and  Lodi  areas  of 
California,  and  is  warmer  than  the  Santa 
Barbara,  Santa  Rosa  and  Santa  Maria 
areas  to  the  north  and  the  Temecula  and 
Rancho  California  areas  to  the  south. 

Boundary 

The  boundary  of  the  Cucamonga 
Valley  viticultural  area  may  be  found  on 
ten  United  States  Geological  Survey 
(U.S.G.S.)  maps  with  a  scale  of  1:24000. 
The  boundary  is  described  in  §  9.150. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the 
Cucamonga  Valley  viticultural  area  that 
it  is  approving  or  endorsing  the  quality 
of  wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  not  better  than  other 
areas.  By  approving  this  area,  ATF  will 
allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
wines  from  Cucamonga  Valley. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  signiflcant  regulatory  action 
because: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area.  No  new  recordkeeping  or  reporting 


requirements  are  imposed.  Accordingly, 
a  regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  95- 
511,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf.  Wine,  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.150  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9.150    Cucamonga  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Cucamonga  Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Cucamonga  Valley  viticultural  area 
are  the  following  ten  U.S.G.S. 
topographical  maps  (7.5  minute  series 
1:24000  scale): 

(l)"Mt.Baldy,  Calif.,"  1967, 
photorevised  1988. 

(2)  "Cucamonga  Peak,  Calif.,"  1966, 
photorevised  1988. 

(3)  "Devore.  Calif.."  1966, 
photorevised  1988. 

(4)  "San  Bernardino  North,  Calif.," 
1967.  photorevised  1988. 

(5)  "Ontario.  Calif.,"  1967. 
photorevised  1981. 

(6)  "Guasti.  Calif.,"  1966, 
photorevised  1981. 

(7)  "Fontana,  Calif.,"  1967, 
photorevised  1980. 

(8)  "San  Bernardino  South,  Calif.," 
1967,  photorevised  1980. 

(9)  "Prado  Dam,  Calif.,"  1967. 
photorevised  1981. 


(10)  "Corona  North.  Calif."  1967. 
photorevised  1981. 

(c)  Boundary.  The  Cucamonga  Valley 
viticultural  area  is  located  in  San 
Bernardino  and  Riverside  Counties. 
California.  The  boundary'  is  as  follows: 

(1)  The  beginning  point  is  the 
intersection  of  Euclid  Avenue  and  24th 
Street  on  the  Mt.  Baldy,  Calif.  U.S.G.S. 
map; 

(2)  From  the  beginning  point,  the 
boundary  follows  24th  Street  east  for 
approximately  0.3  mile,  until  it  reaches 
the  intersection  of  24th  Street  with  two 
unnamed  light-duty  streets  to  the  north; 

(3)  The  boundary  then  diverges  from 
24th  Street  and  goes  straight  north  for 
approximately  0.3  mile,  until  it  reaches 
the  2,000  foot  contour  line; 

(4)  The  boundary  then  follows  the 
2,000  foot  contour  line  in  a  generally 
easterly  direction  across  the  Cucamonga 
Peak.  Calif.,  U.S.G.S.  map  and  onto  the 
Devore,  Calif.,  U.S.G.S.  map  until  it 
reaches  Lytle  Creek  Wash; 

(5)  The  boundary  follows  the 
intermittent  stream  in  Lytle  Creek  Wash 
in  a  southeasterly  direction  to  the  end 
of  the  intermittent  stream  on  the  Devore, 
Calif.,  U.S.G.S.  map; 

(6)  The  boundary  then  continues 
through  Lytle  Creek  Wash,  proceeding 
southeast  in  a  straight  line  from  the  end 
of  the  intermittent  stream,  across  the 
southwest  comer  of  the  San  Bernardino 
North,  Calif.,  U.S.G.S.  map  and  onto  the 
San  Bernardino,  South,  Calif.,  U.S.G.S. 
map,  to  the  northernmost  point  of  the 
flood  control  basin  at  the  end  of  the 
Lytle  Creek  Wash,  a  distance  of 
approximately  4.3  miles; 

(7)  The  boundary  then  proceeds  in  a 
straight  line  south-southeast  across  the 
flood  control  basin  to  the  point  where 
Lytle  Creek  Channel  exits  the  basin; 

(8)  The  boundary  continues  along 
Lytle  Creek  Channel  until  it  empties 
into  Warm  Creek; 

(9)  The  boundary  then  follows  Warm 
Creek  until  it  meets  the  Santa  Ana 
River; 

(10)  The  boundary  then  follows  the 
western  edge  of  the  Santa  Ana  River  in 

a  generally  southwesterly  direction  until 
it  meets  the  San  Bernardino — Riverside 
County  line; 

(11)  The  boundary  follows  the  county 
line  west,  crossing  onto  the  Guasti, 
Calif.,  U.S.G.S.  map,  until  it  reaches  the 
unnamed  channel  between  Etiwanda 
and  Mulberry  Avenues  (identified  by 
the  petitioner  as  Etiwanda  Creek 
Channel); 

(12)  The  boundary  then  follows 
Etiwanda  Creek  Channel  in  a  southerly 
direction  until  it  parallels  Bain  Street; 

(13)  The  boundary  then  diverges  from 
Etiwanda  Creek  Channel  and  follows 
Bain  Street  south  until  it  ends  at 


Limonite  Avenue  in  the  northeast 
comer  of  the  Corona  North,  Calif., 
U.S.G.S.  map; 

(14)  The  boundary  then  continues 
south  in  a  straight  line  until  it  reaches 
the  northern  shore  of  the  Santa  Ana 
River; 

(15)  The  boundary  then  follows  the 
north  shore  of  the  Santa  Ana  River  until 
it  intersects  the  560  foot  contour  line  in 
Section  1  T3S/R7W; 

(16)  The  boundary  then  follows  the 
560'  contour  line  to  the  north  of  the 
Santa  Ana  River  in  a  generally  westerly 
direction  until  it  reaches  Euclid  Avenue 
on  the  Prado  Dam,  Calif.,  U.S.G.S.  map; 

(17)  The  boundary  then  follows 
Euclid  Avenue  north  to  the  point  of 
beginning. 

Signed:  March  1, 1995. 
Daniel  R.  Black, 

Acting  Director. 

Approved:  March  9, 1995. 
Dennis  M.  O'ConneU, 

Acting  Deputy  Assistant  Secretary, 
(Begulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  95-7893  Filed  3-30-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  13 

RIN  1024-AC31 

Denali  National  Park  and  Preserve, 
Alaska 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  promulgating  an  interim  mle  to 
require  mountain  climbers  to  register  a 
minimum  of  60-days  before  any  climb 
on  Mount  McKinley  and  Mount  Foraker 
in  Denali  National  Park.  Mountaineering 
in  the  park  has  increased  dramatically 
over  the  last  ten  years.  The  number  of 
climbers  on  Mount  McKinley  has  risen 
from  695  in  1984  to  1,277  in  1994. 
Climbing-related  injuries  and  deaths 
have  correspondingly  increased.  By 
requiring  advance  registration,  the 
Denali  park  staff  will  be  able  to  provide 
information  to  prospective 
mountaineers  in  advance  of  their  climb. 
This  may  include  information  on  the 
specific  dangers  they  may  face,  how  to 
prepare  and  equip,  other  safety  related 
issues,  and  requirements  concerning 
resource  protection  issues  such  as  litter 
removal  and  human  waste  disposal. 
Currently,  climbers  are  required  to 


register,  but  may  do  so  as  late  as  the  day 
they  depart  for  the  mountain. 
DATES:  This  rule  is  effective  March  31, 
1995.  Expiration  date:  Section  13.63(f) 
will  expire  on  March  31, 1997,  unless 
amended  or  revised  by  future 
rulemaking.  However,  written 
comments  will  be  accepted  until  May 
30, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Superintendent,  PO  Box  9, 
Denali  National  Park,  AK  99755. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  M^in,  Acting  Superintendent, 
Denali  National  Park  and  Preserve,  P.O. 
Box  9,  Denali  National  Park,  AK  99755. 

SUPPLEMENTARY  INFORMATION: 

Background 

Denali  National  Park  was  first 
established  as  Mt.  McKinley  National 
Park  on  February  26,  1917.  A  separate 
Denali  National  Monument  was 
proclaimed  on  December  1, 1978.  These 
two  were  combined,  reconfigured  and 
established  as  Denali  National  Park  and 
Preserve  on  December  2,  1980, 
encompassing  6.5  million  acres.  Prior  to 
achieving  its  current  configuration,  the 
land  the  park  now  encompasses  was 
recognized  for  its  unique  ecological 
value  and  designated  an  International 
Biosphere  Reserve  in  1976.  That 
designation  has  since  been  expanded  to 
encompass  the  entire  6.5  million  acre 
park  and  preserve.  The  park  contains 
North  America's  highest  mountain, 
20,320  foot  Mount  McKinley.  Mount 
Foraker,  at  17,400  feet,  and  numerous 
large  glaciers  of  the  Alaska  Range  are 
also  a  part  of  this  park's  subarctic 
ecosystem.  Wildlife  includes  caribou, 
Dall  sheep,  moose,  grizzly  bears  and 
wolves. 

The  first  ascent  of  Moimt  McKinley 
occurred  in  1913.  Climbing  continued  to 
be  a  popular  activity,  although  on  a 
small  scale,  after  the  park  was 
established.  However,  during  the  last 
ten  years  mountaineering  in  the  park 
has  increased  dramatically.  The  number 
of  Mount  McKinley  climbers  has  risen 
from  695  in  1984  to  1,277  in  1994.  With 
the  numbers  of  climbers  increasing,  the 
number  of  accidents,  rescues,  and 
resource  related  problems  have  also 
increased.  Since  1932  a  total  of  79 
mountaineers  have  perished  on  the 
slopes  of  Mount  McKinley;  23  percent 
of  these  deaths  (18  people)  have 
occurred  since  1990.  Recent  years  have 
also  seen  an  increase  in  climbing  related 
deaths  on  Mount  Foraker  and  the  other 
Alaska  Range  peaks  located  in  the  park. 
In  1990,  eight  mountaineers  were 
rescued  on  Mount  McKinley.  In  sharp 
contrast,  the  number  of  mountaineers 
rescued  increased  to  28  in  1992,  and  27 


in  1994.  Studies  by  the  NPS  showed 
that  the  major  reason  climbers  got  into 
trouble  on  the  mountain  and  required 
rescue  was  their  unfamiliarity  with  the 
hazards  unique  to  Mount  McKinley. 
Specifically,  extreme  weather 
conditions,  their  changeability,  and  the 
other  hazards  associated  with  climbing 
in  such  northerly  latitudes  caught  the 
climbers  unprepared.  The  NPS 
determined  that  climbers  need  better 
education  and  information  prior  to  their 
climbs  and  that  an  appropriate  time 
frame  was  necessary  to  convey  this 
information  to  the  climbing  community. 
Climbers  from  22  countries  registered  to 
climb  Mount  McKinley  in  1990.  With  so 
many  climbers  seeking  permits, 
adequate  lead  time  required  to  fulfill  the 
requests  lengthens.  The  60  day  pre- 
registration  period  will  provide 
sufficient  opportunity  for  the  Denali 
park  staff  to  provide  the  necessary 
information  to  prospective 
mountaineers  on  the  dangers  they  may 
face  climbing  in  the  park,  how  to 
prepare  and  equip  themselves  for  the 
climb,  other  safety  related  issues,  and 
requirements  concerning  resource 
protection  issues  such  as  litter  removal 
and  human  waste  disposal. 

Authority 

This  regulation  is  promulgated 
pursuant  to  the  Secretary  of  the 
Interior's  authority  to  make  and  publish 
necessary  and  proper  rules  and 
regulations  for  the  use  and  management 
of  parks,  monuments  and  reservations 
under  the  jurisdiction  of  the  National 
Park  Service  (16  U.S.C.  3). 

Interim  Rulemaking 

The  purpose  of  this  rulemaking  is  to 
allow  the  park  enough  time  to  provide 
climbers  with  better  general  and  safety 
related  information  in  order  to  reduce 
the  number  of  climbing  accidents  and 
the  attendant  injuries  and  deaths,  the 
occurrence  of  which  have  recently  and 
dramatically  increased.  In  order  for  the 
NPS  to  implement  these  safeguards 
prior  to  the  1995  climbing  season, 
which  begins  in  April  1995,  the  interim 
mle  will  need  to  be  effective  upon  the 
date  of  publication.  The  park  is  already 
receiving  requests  for  information  about 
the  1995  climbing  season;  allowing  for 
notice  and  comment  or  delaying  the 
effective  date  of  the  rule  will  not  allow 
the  NPS  adequate  time  to  implement 
these  safeguards.  The  interim  mle  has  a 
two-year  "sunset  clause".  Notice  and 
comment  rulemaking  will  be  conducted 
with  full  public  involvement  during  this 
two-year  time  period.  The  intended 
result  of  this  action  is  to  immediately 
increase  the  safety  of  mountain  climbers 
by  allowing  sufficient  time  for  the  park 
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to  provide  the  necessary  information  to 
all  climbers  concerning  the  hazards 
associated  with  climbing  in  Denali 
National  Park. 

The  NFS  is  protnulgating  this  interim 
rule  under  the  "good  cause"  exception 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(B)  from  general  notice  and 
comment  rulemaicing.  As  discussed 
above,  the  NFS  believes  that  this 
exception  is  warranted  because  of  the 
time  constraints  involved.  Based  upon 
this  discussion,  the  NFS  finds  pursuant 
to  5  U.S.C.  533(b)(B)  that  it  would  be 
contrary  to  the  public  interest  to  publish 
a  notice  of  proposed  rulemaking.  The 
NFS  is,  however,  soliciting  comments 
and  will  review  comments  and  consider 
making  changes  to  the  rule  based  upon 
an  analysis  of  comments. 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
531  et  seq.),  the  NFS  has  further 
determined  that  publishing  this  interim 
rule  30  days  prior  to  the  rule  becoming 
effective  could  further  delay  the 
dissemination  of  safety  and  resource 
related  information  to  climbers.  This 
also  would  be  contrary  to  the  public 
interest  and  the  intended  purpose  of  the 
rule.  Therefore,  under  the  "good  cause" 
exception  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)).  and 
as  discussed  above,  the  NFS  has  been 
determined  that  this  interim  rulemaking 
is  excepted  from  the  30-day  delay  of 
effective  date,  and  shall  therefore 
become  effective  upon  the  date 
published  in  the  Federal  Register. 

Because  the  NFS  is  soliciting 
comments  as  discussed  above,  the  NFS 
plans  to  analyze  comments  received  and 
prepare  further  rulemaking,  as 
appropriate. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
However,  in  accordance  with  the  above 
discussion,  the  urgent  need  to 
disseminate  the  information  concerning 
the  60-day  pre-registration  notice  and  to 
ensure  the  safety  of  the  mountain 
climbers,  it  has  been  determined  that  it 
is  contrary  to  the  public  interest  to  delay 
the  effective  date  of  this  interim  rule 
pending  public  comment. 

Nevertheless,  interested  persons  are 
invited  to  submit  written  comments  or 
suggestions  regarding  the  proposed 
regulations  to  the  address  noted  at  the 
beginning  of  this  rulemaking.  Comments 
must  be  received  on  or  before  May  30. 
1995.  The  NFS  will  review  comments 
and  consider  making  changes  to  the  rule 
based  upon  an  analysis  of  comments. 


Drafting  Information 

The  primary  authors  of  this  rule  are 
Dennis  Burnett.  Washington  Office  of 
Ranger  Activities  and  Brenda  Bussard  of 
Denali  National  Park  and  Preserve. 
National  Park  Service. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  the 
NFS  has  determined  that  this  interim 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  does  it  require  a 
preparation  of  a  regulatory  analysis. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  Executive  Order  12866. 

The  NFS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and 
character  of  the  area  or  causing 
physical  damage  to  it; 

(b)  Introduce  non-compatible  uses 
which  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it: 

(c)  Conflict  with  adjacent  ownerships  or 
land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent  owners 
or  occupants. 

Based  on  this  determination,  this 
interim  rule  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  13 

Alaska.  National  Parks;  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  part  13  is  amended  as  follows: 

PART  1(^— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

Subpart  C — Special  Regulations- 
Specific  Park  areas  in  Alaska 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3,  462(k),  3101  et 
seq.;  §  13.65(b)  also  issued  under  16  U.S.C. 
1361.  1531. 


S  13.63    [Amen<tod] 

2.  Section  13.63  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

***** 

(f)  Mountain  climbing.  Climbing  on 
Mount  McKinley  or  Mount  Foraker 
without  registering,  on  a  form  provided 
by  the  Superintendent,  at  least  60  days 
in  advance  of  the  climb  is  prohibited. 

Dated:  March  23. 1995. 
George  T.  Framplon.  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1003 
RIN  0991-AA65 

Civil  Money  Penalties  for  Referrals  to 
Entities  and  for  Prohibited 
Arrangements  and  Schemes 

agency:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  implements 
the  civil  money  penalty  (CMP) 
provisions  established  through  sections 
1877(g)(3)  and  1877(g)(4)  of  the  Social 
Security  Act.  Specifically,  in  accordance 
with  section  1877(g)(3).  these 
regulations  set  forth  CMPs.  assessments 
and  an  exclusion  against  any  person 
who  presents,  or  causes  to  be  presented, 
a  bill  or  claim  the  person  knows  or 
should  know  is  for  a  service  unlawfully 
referred  under  section  1877(a)(1)(A)  of 
the  Act,  or  has  not  refunded  amounts 
inappropriately  collected  for  a 
prohibited  referral.  In  addition,  in 
accordance  with  section  1877(g)(4), 
these  regulations  set  forth  CMPs, 
assessments  and  an  exclusion  in  cases 
where  a  physician  or  entity  enters  into 
an  arrangement  or  scheme  in  which  the 
physician  or  entity  knows,  or  should 
have  known,  that  the  principal  purpose 
is  to  assure  referrals  by  the  physician 
which,  if  made  directly  to  a  particular 
entity,  would  violate  the  prohibition  on 
referrals  described  in  section  1877(a)  of 
the  Act. 

DATES:  Effective  date:  This  final  rule 
with  comment  period  is  effective  on 
March  31.  1995. 

Comment  period:  Comments  on  the 
applicability  of  these  CMPs  for  referrals 
to  "designated  health  services"  resulting 
from  provisions  in  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  IflP"*  will 


be  considered  if  we  receive  them  at  the 
address  specified  below,  no  later  than  5 
p.m.  on  May  30. 1995.  Broadening  these 
CMPs  to  cover  referrals  to  "designated 
health  services"  is  discussed  in  sections 
I.e.  and  IV.  of  this  preamble.  We  will 
not  consider  comments  on  provisions 
that  remain  unchanged  from  the  October 
20.  1993  proposed  rule  or  on  provisions 
that  were  changed  based  on  public 
comments. 

ADDRESSES:  Mail  comments  to:  Office  of 
Inspector  General.  Department  of  Health 
and  Human  Services,  Attention:  LRR- 
30-FC,  Room  5246,  330  Independence 
Avenue  SW.,  Washington,  DC  20201. 
If  you  prefer,  you  may  deliver  your 
comments  to  Room  5551.  330 
Independence  Avenue.  SW., 
Washington  DC  20201.  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  comments  by  facsimile 
(FAX)  transmission.  In  commenting, 
please  refer  to  file  code  LRR-30-FC. 
Comments  received  timely  will  be 
available  for  pubUc  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  this  document,  in  room  5551,  330 
Independence  Avenue  SW., 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m..  (202)  619-3270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Schaer.  Legislation,  Regulations  and 
Public  Affairs  Staff.  (202)  619-3270. 

SUPP1.EMENTARY  INFORMATION: 

I.  Background 

A.  The  Omnibus  Budget  Reconciliation 
Acts  of  1 989  and  1 990 

In  an  effort  to  limit  physician  referrals 
involving  laboratory  services,  section 
6204  of  Pub.  L.  101-239.  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1989.  as  amended  by  section  4207(e)  of 
Pub.  L.  101-508  (OBRA  of  1990),  added 
a  new  section  1877 — Limitations  on 
Certain  Physician  Referrals — to  the 
Social  Security  Act. 

As  set  forth  by  OBRA  1989  and  1990, 
section  1877,  with  certain  exceptions, 
prohibited  a  physician  from  making  a 
referral  to  an  entity  for  the  furnishing  of 
clinical  laboratory  services  for  which 
Medicare  would  otherwise  pay,  if  the 
physician  or  a  member  of  the 
physician's  immediate  family  had  a 
financial  relationship  with  that  entity. 
(See  the  discussion  in  section  I.C.  below 
regarding  expansion  of  this  authority  to 
"designated  health  services"  as  a  result 
of  amendments  set  forth  in  OBRA  1993.) 
This  provision  further  prohibited  an 
entity  from  presenting,  or  causing  to  be 
presented,  a  Medicare  claim  or  bill  to 
any  individual,  third  party  payer  or 


other  entity  for  laboratory  services 
furnished  in  accordance  with  a 
prohibited  referral.  The  authority  for 
implementing  these  provisions  is  a 
bifurcated  responsibility  between  the 
Health  Care  Financing  Administration 
(HCFA)  and  the  OIG.  The  HCFA  has  had 
the  responsibility  for  developing 
regulations  that  set  forth  the  specific 
policies  by  which  such  prohibited 
conduct  is  defined,  while  the  OIG  has 
maintained  responsibility  for  imposing 
civil  money  penalties  (CMPs), 
assessments  and  program  exclusions  for 
violations  of  this  referral  ban. 

B.  Proposed  HCFA  and  OIG  Regulations 

On  March  11.  1992.  the  HCFA  issued 
proposed  regulations  (57  FR  8588) 
setting  forth  provisions  that  would — (1) 
with  certain  specified  exceptions, 
prohibit  a  physician  from  making  a 
referral  to  an  entity  for  the  furnishing  of 
laboratory  services  for  which  Medicare 
would  otherwise  pay,  if  the  physician  or 
a  member  of  his  or  her  immediate 
family  has  a  financial  relationship  with 
that  entity;  and  (2)  prohibit  an  entity 
from  presenting  or  causing  to  be 
presented  a  Medicare  claim  or  bill  for 
such  services  furnished  in  accordance 
with  that  referral.  Because  the  statute 
was  quite  detailed  in  scope,  the  HCFA 
proposed  rule  adhered  closely  to  the 
statutory  language  and  adopted — with 
little  change — several  definitions,  such 
as  the  definition  of  prohibited  financial 
relationships  and  compensation 
arrangements. 

In  addition,  on  October  20,  1993  the 
OIG  issued  a  proposed  rule  (58  FR 
54096)  that  was  designed  to  codify  the 
penalty  provisions  of  the  statute  set 
forth  in  sections  1877  (g)(3)  and  (g)(4)  of 
the  Social  Security  Act.  The  proposed 
rule  addressed  the  establishment  of 
CMPs  of  not  more  than  $15,000  for  each 
violation  of  the  ban  on  making  claims 
for  services  resulting  from  prohibited 
referrals  or  failing  to  make  a  refund,  and 
CMPs  of  not  more  than  $100,000  for 
physicians  and  entities  who  engage  in  a 
circumvention  scheme  to  avoid 
detection  of  prohibited  referrals. 

C.  The  Omnibus  Budget  Reconciliation 
Act  of  1993 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  expanded  the  scope  of 
section  1877  of  the  Act  to  extend  the 
prohibition  to  Medicare  and  Medicaid 
referrals  beyond  clinical  laboratory 
service  to  include  various  "designated 
health  services."  Specifically,  OBRA 
1993  amended  the  Medicaid  payment 
provisions  by  adding  a  new  section 
1903(s)  to  state  that  no  payments  are  to 
be  made  to  a  State  for  services  furnished 
by  designated  health  services  that 


violate  the  referral  prohibitions  of 
section  1877.  The  provision  is  also 
applicable  to  the  reporting  and  penahy 
provisions  under  sections  1877(0  and 
(g)(5)  of  the  Act.  The  designated  health 
services  cover  both  diagnostic  services 
and  theraf)eutic  items  and  services, 
including  physical  and  occupational 
therapy  services;  radiology  services; 
radiation  therapy  services  and  supplies; 
durable  medical  equipment  (DME)  and 
supplies;  parenteral  and  enteral 
nutrients,  equipment  and  supplies; 
prosthetics,  orthotics  and  prosthetic 
devices  and  supplies;  home  health 
services;  outpatient  prescription  drugs; 
and  inpatient  and  outpatient  hospital 
services. 

These  expansions  resulting  from 
OBRA  1993— the  expansion  to  Medicaid 
to  be  effective  beginning  on  December 
31,  1994,  and  the  expansion  to  other 
designated  health  services  to  be 
effective  for  referrals  made  after 
December  31, 1994 — were  not 
incorporated  into  either  the  HCFA  or 
OIG  proposed  rules  summarized  above. 
The  HCFA  intends  to  publish  new 
proposed  regulations — separate  from  the 
final  rule  addressing  physician 
ownership  of,  and  referrals  to,  entities 
that  furnish  clinical  laboratory' 
services — that  will  (l)  cover  how  the 
referral  prohibition  applies  to  additional 
services  now  covered  by  section  1877  as 
the  resuh  of  OBRA  1993,  (2)  explain 
various  new  exceptions  added  to  the 
statute,  and  (3)  define  key  terms  such  as 
financial  relationship,  inpatient/ 
outpatient  services,  diagnostic  services 
and  DME. 

However,  because  the  penalty 
provisions  set  forth  in  sections  1877 
(g)(3)  and  (g)(4)  of  the  Act  remain 
unchanged  by  these  amendments,  we 
are  incorporating  by  reference  the 
expansion  to  designated  health  services 
into  our  final  rulemaking  for 
sanctioning  improper  claims  and 
circumvention  schemes.  Since  the 
statutory  changes  associated  with  these 
penalty  provisions  are  self- 
implementing,  we  believe  that  the 
regulatory  revisions  set  forth  in  this 
rulemaking  can  be  implemented 
without  interpretation  and  that  public 
comment  would  not  substantially 
modify  these  regulations.  We  believe 
that  affording  additional  proposed 
rulemaking  under  these  circumstances 
is  unnecessary-  and  would  delay  the 
promulgation  of  regulations  that 
correspond  with  the  current  statute. 
Therefore,  we  find  good  cause  to  waive 
proposed  rulemaking  for  incorporating 
the  statutory  expansion  to  designated 
health  services  by  reference  into  our 
final  rulemaking.  However,  we  are 
providing  a  60-day  comment  period  for 
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comments  limited  to  the  area  of 
designated  health  services  in  order  to 
give  parties  now  covered  by  these  CMP 
regulations  as  providers  of  designated 
health  services  an  opportunity  to  make 
applicable  comments.  Although  these 
regulations  are  being  issued  as  a  Hnal 
rule,  any  additional  comments  will  be 
considered  for  possible  future 
amendments  to  the  rulemaking,  where 
appropriate. 

n.  Provisions  of  the  OIG  Proposed  Rule 

The  OIG  proposed  regulations, 
published  in  the  Federal  Register  on 
October  20,  1993,  provided  for  a  penalty 
against  any  person  presenting  a  bill  or 
claim  to  be  paid  by  Medicare  for 
services  furnished  under  a  "self- 
referral"  arrangement  prohibited  under 
section  1877(a)  of  the  Act,  or  any  person 
failing  to  refund  amounts  that  were 
inappropriately  billed  and  collected  as 
the  result  of  a  prohibited  referral.  The 
proposed  regulations  established — 

•  A  CMP  of  no  more  than  $15,000  for 
each  service  provided  in  accordance 
with  a  prohibited  referral,  for  which  a 
bill  or  claim  was  presented,  or  caused 
to  be  presented,  or  caused  to  be 
presented,  or  which  was  not  properly 
refunded; 

•  An  assessment  of  not  more  than 
twice  the  amount  claimed  for  each 
service  that  was  the  basis  for  the  CMP; 
and 

•  An  exclusion  of  the  individual  from 
Medicare  and  State  health  care  program 
participation. 

In  determining  the  amount  of  penalty 
and  assessment  for  this  violation,  the 
proposed  rule  specified  that  the  OIG 
would  apply  the  five  existing  criteria  set 
forth  in  §  1003.106(a)  of  the  regulations, 
and  proposed  a  sixth  criterion  to  be 
applied  to  consider  timeliness  and 
completeness  with  respect  to  the 
appropriate  refund(s). 

In  addition,  the  proposed  regulations 
provided  for  a  penalty  against  a 
physician  or  entity  entering  into  an 
agreement  or  "circumvention"  scheme 
to  assure  referrals  which,  if  they  were 
made  directly,  would  violate  the 
prohibition  on  referrals  set  out  in 
section  1877(a)  of  the  Act.  One  example 
of  such  a  scheme  would  be  a  cross- 
refelral  arrangement  where  the 
physician  owners  of  two  different 
entities  refer  to  each  other.  The 
proposed  regulations  established — 

•  A  CMP  ofnot  more  than  $100,000 
for  each  arrangement  or  circumvention 
scheme  entered  into  by  a  physician  or 
entity; 

•  An  assessment  of  not  more  than 
twice  the  amoimt  claimed  by  the 
physician  or  entity  for  each  service 


billed  under  the  prohibited 
arrangement;  and 

•  An  exclusion  of  the  physician  or 
entity  form  Medicare  and  State  health 
care  program  participation. 

In  determining  the  amount  of  the 
penalty  and  assessment  for  this 
violation,  the  proposed  <-ule  specified 
that  the  OIG  would  apply  the  five 
existing  criteria  in  §  1003.106(a)  of  the 
regulations,  and  proposed  an  additional 
criterion  that  would  consider  the 
amount  of  owTiership  interests  involved. 

III.  Response  to  the  Public  Comments 

In  response  to  this  proposed  rule,  the 
OIG  received  a  total  of  five  timely-filed 
public  comments  from  associations  and 
individuals.  Set  forth  below  is  a 
summary  of  those  comments  received 
and  our  response  to  the  various 
concerns  they  raised. 

Definition  of  "Timely  Basis" 

Comment:  Proposed  §  1003.1 02 (b)(a) 
stated  that  the  OIG  may  impose  a 
penalty  against  any  person  "who  has 
not  refunded  on  a  timely  basis  amounts 
collected  as  a  result  of  billing  an 
individual,  third  party  payer  or  other 
entity  for  a  clinical  laboratory  service 
that  was  provided  in  accordance  with  a 
prohibited  referral  *   *   '"(underlining 
added).  The  commenter  believes  that 
providers  should  be  made  aware  of  any 
time  requirements  to  which  they  will  be 
held  accountable,  and  recommends  that 
we  define  the  term  "timely  basis." 

Response:  We  agree  with  the 
commenter  that  this  term  should  be 
clarified,  and  are  defining  "timely 
basis"  in  §  1003.101  of  the  regulations 
as  the  60  day  period  from  the  time  the 
prohibited  amounts  are  collected.  We 
believe  that  there  is  precedent  for 
defining  this  time  period. 

Currently,  the  general  government 
refund  policy  for  overpayments  is  30 
days.  For  example,  section  1815(d)  of 
the  Social  Security  Act — addressing 
payments  to  providers  under  part  A  of 
the  Medicare  program — requires  a 
refund  (or  offset)  of  excess  payments 
within  30  days  of  a  final  determination 
that  the  amount  of  payment  was  in 
excess  of  the  amount  due.  However,  the 
30  days  begins  to  run  after  a  final 
determination  is  made  that  there  was  an 
overpayment,  while  §  1003.102(b)(8)  of 
our  regulations  contemplates  that  the 
person  who  collected  amounts  for  a 
service  provided  in  accordance  with  a 
prohibited  referral  will  take  the 
initiative  to  refund  those  amounts  on  a 
timely  basis  without  first  being  subject 
to  a  "final  determination." 

The  HCFA  regulations  at  42  CFR 
411.24(h)  seem  more  analogous  to  the 
"refund"  provision  addressed  in  these 


penalty  provisions  than  to  the 
overpayment  time  periods.  These  HCFA 
Medicare  secondary  payer  regulations 
require  a  beneficiary  or  other  party  who 
receives  a  third  party  payment  to 
reimburse  Medicare  within  60  days. 
Undev  411.24(h),  the  recipient  of  the 
third  party  payment  is  expected  to  take 
the  initiative  to  refund  the  program, 
without  first  receiving  notice,  or  having 
a  "determination"  by  HCFA  that  the 
refund  is  required.  Since  the  OIG 
regulations  intend  for  persons  who 
profit  from  prohibited  referrals  to 
initiate  making  the  refund,  we  believe 
that  a  60  day  period  is  a  reasonable  time 
period  to  establish  is  defining  "timely 
basis." 

Clarifying  the  Scope  of  the  Regulations 

Comment:  One  commenter  asked  that 
we  clarify  the  regulations  text  to  specify, 
as  we  did  in  the  preamble  to  the 
proposed  rule,  that  physicians — as  well 
as  the  laboratory  (or  designated  health 
service  provider) — may  be  subject  to 
CMPs  for  causing  tlie  submission  of 
claims  for  services  resuhing  from 
prohibited  referrals. 

Response:  We  believe  that  the 
language  set  forth  in  §  1003.102  is 
adequate  to  cover  the  scope  of  these 
provisions.  The  word  "person"  as 
defined  in  §  1003.101  includes  an 
individual,  trust,  estate,  partnership, 
corporation,  professional  association  or 
corporation,  or  other  entity.  Physicians, 
as  "individuals."  are  specifically 
included  under  this  definition. 

Criteria  for  Circumvention  Scheme 
Sanctions    . 

Comment:  The  rulemaking  proposed 
adding  a  new  criterion  in  §  10)O3.1O6(a) 
that  would  take  into  account  the  amount 
of  owmership  interests  involved  when 
determining  penalty  amounts  or 
assessments  for  circimivention  schemes. 
One  commenter  strongly  supported  this 
criterion  of  requiring  providers  to 
disclose  the  amount  of  owmership 
interest  whenever  making  an  ownership 
disclosure  under  section  1877  rather 
than  just  the  fact  of  ownership  interest 
in  a  facility. 

Response:  We  appreciate  the 
commenter's  support  of  this  additional 
criterion,  and  believe  that  requiring  the 
provider  to  disclose  the  amount  of 
ownership  will  act  as  a  further  deterrent 
to  providers  referring  patients  to 
facilities  in  which  they  have  financial 
interests. 

Comment:  In  referencing  both 
§  1003.102(b)(9)  of  the  proposed 
regulations  and  existing  §  1003.102(c). 
one  commenter  raised  concerns 
regarding  the  ability  of  outside  third 
parties  to  effectively  counsel 


practitioners  if  such  counseling 
activities  were  considered  subject  to 
penalties  as  part  of  a  "circumvention" 
scheme.  The  commenter  expressed 
concern  that  the  regulation  would 
discourage  lawyers,  accountants  and 
other  professionals  from  advising 
physicians  on  how  to  set  up  practices 
for  fear  that  the  advising  professional 
would  be  "adding  and  abetting"  a 
violation. 

Response:  This  regulation  is  directed 
specifically  at  physicians  and  entities 
that  enter  into  a  "cross-referral 
arrangement"  or  a  scheme  which  the 
physician  or  entity  knows  or  should 
know  is  designed  to  circumvent  the 
prohibitions  of  this  provision.  It  should 
in  no  way  discourage  physicians  ft-om 
seeking  professional  advice  in  good 
faith,  or  discourage  attorneys  and 
accountants  from  giving  such  advice  in 
good  faith. 

Resource  Issues 

Comment:  One  commenter  took  issue 
with  the  regulatory  impact  statement 
that  states  the  rulemaking  will  have  no 
direct  effect  on  the  economy  or  on 
Federal  or  State  expenditures.  The 
commenter  believes  that  there  will  be  a 
considerable  increase  in  the  workload  of 
Medicare  auditors  and  fraud  units  in 
their  efforts  to  detect  haud  and  abuse, 
and  believes  that  the  impact  statement 
should  reflect  these  increased  activities. 

In  addition,  based  on  information  a 
second  commenter  is  currently 
receiving  on  physician  ownership  of 
other  entities  when  individuals  are 
requesting  provider  numbers,  the 
commenter  indicated  that  they  would 
need  to  establish  specific  flags  or  edits 
to  be  adequately  apprised  of  situations 
involving  potential  violations. 

Response:  We  do  not  believe  that 
these  penalty  provisions  will  result  in 
significantly  increased  expenditures  for 
detection  efforts  in  this  area,  and  believe 
that  these  concerns  do  not  warrant 
altering  the  existing  regulatory  impact 
statement.  While  we  do  not  anticipate 
funding  levels  to  significantly  increase 
as  a  result  of  this  additional  authority, 
we  remain  acutely  aware  of  the  issue 
and  need  for  resources  in  general,  and 
will  continue  to  invite  and  rely  on 
active  participation  from  within  the 
health  care  industry  to  aid  in  efforts  to 
accurately  and  effectively  identify  and 
police  self-referral  violations. 

Delaying  Issuance  of  the  Final  OIG 
Regulations 

Comment:  One  commenter  asked  that 
issuance  of  the  OIG  final  penalty 
provisions  be  delayed  until  HCFA  has 
promulgated  both  sets  of  final 
implementing  regulations  addressing 


prohibited  referrals  and  prohibited 
arrangements  and  schemes  under 
section  1877  of  the  Act. 

Response:  As  indicated  above.  HCFA 
plans  two  separate  rulemaking 
initiatives — one  addressing  clinical 
laboratory  services  and  a  second  for 
designated  health  services — to  address 
the  prohibitions  set  forth  in  section 
1877  of  the  Act.  The  OIG  has  always 
maintained,  however,  that  its  statutory 
CMP  authorities  are  independent 
authorities  under  which  it  may  bring 
enforcement  actions  before  regulations 
are  published.  For  that  reason,  we  do 
not  believe  that  it  is  necessary  for  the 
OIG  to  wait  upon  finalization  of  HCFA's 
regulations  to  publish  in  final  form  our 
CMP  regulations  addressing  the  penalty 
and  enforcement  provisions  of  sections 
1877  (g)(3)  and  (g)(4). 

IV.  Technical  Changes 

As  discussed  above,  we  are 
incorporating  into  this  final  rule  the 
expansion  of  section  1877  resulting 
from  OBRA  1993  to  include  Medicare 
payments  for  much  of  the  health  care 
industry,  i.e.,  for  clinical  laboratory 
services  and  the  additional  ten 
"designated  health  services"  effective 
for  referrals  made  after  December  31, 
1994. 

V.  Cross-References  to  the  HCFA 
Regulations 

Sections  1003.100(b)(1)  (ix)-(xi). 
1003.102(a)(5)  and  1003.102  (b)(9)  and 
(b)(10)  cross-reference  HCFA 
regulations'  §§411.351  and  411.353  that 
will  not  be  codified  until  the  HCFA 
Physician  Referral  rules  are  published 
in  final  form.  We  note  that  these 
citations  to  the  HCFA  regulations  are 
tentative  and  will  be  amended,  if 
necessary,  when  those  provisions  are 
finalized. 

VI.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  with 
comment  period  in  accordance  with  the 
provisions  of  Executive  Order  12866.  As 
discussed  above,  the  provisions 
contained  in  this  rulemaking  set  forth 
new  authorities  to  the  OIG  for  levying 
CMPs  against  persons  or  entities  that 
file  claims  for  services  furnished  on  the 
basis  of  prohibited  referrals  or  who 
engaged  in  prohibited  circumvention 
schemes  proscribed  by  statute.  These 
provisions  are  a  result  of  statutory 
changes  and  serve  to  clarify 
departmental  policy  with  respect  to  the 
imposition  of  CMPs  against  persons  and 
entities  who  violate  the  statute.  We 
believe  that  the  great  majority  of 
providers  and  practitioners  do  not 
engage  in  such  prohibited  activities  and 


practices  discussed  in  these  regulations. 
As  a  result,  we  believe  that  the  aggregate 
economic  impact  of  these  provisions 
will  be  minimal,  affecting  only  those 
who  have  engaged  in  prohibited 
behavior  in  violation  of  the  statute.  As 
such,  this  final  rule  should  have  no 
effect  on  the  economy  or  on  Federal  or 
State  expenditures. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  consistent 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  unless  the 
Secretary  certifies  that  a  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  While  some  sanctions 
and  penalties  may  have  an  impact  on 
small  entities,  we  do  not  anticipate  that 
a  substantial  number  of  these  small 
entities  will  be  significantly  affected  by 
this  rulemaking.  Therefore,  we  have 
concluded,  and  the  Secretary  certifies, 
that  a  regulatory  flexibility  analysis  is 
not  required  for  this  final  rule. 

List  of  Subjects  in  42  CFR  Part  1003 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs — 
health.  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare,  Penalties. 

42  CFR  part  1003  is  amended  as  set 
forth  below: 

PART  1003— CIVIL  MONEY 
PENALTIES,  ASSESSMENTS  AND 
EXCLUSIONS 

1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302,  1320-7. 1320a- 
7a.  1320b-10.  1395u(j),  1395u(k), 
1395dd(d)(l),  1395mm,  1395nn(g},  1395ss(d), 
1396b(m),  11131(c)  and  11137(b)(2). 

2.  Section  1003.100  is  amended  by 
revising  paragraph  (a);  by  republishing 
paragraph  (b)(1)  introductory  text;  by 
revising  paragraphs  (b)(l)(vi)  and 
(b)(l)(vii);  and  by  adding  new 
paragraphs  (b)(l)(viii)-{xi)  to  read  as 
follows: 

§  1 003. 1 00    Basis  and  purpose. 

(a)  Basis.  This  part  implements 
sections  1128(c),  1128A,  1140, 1842(j). 
1842(k).  1876(i)(6),  1877(g),  1882(d)  and 
1903(m)(5)  of  the  Social  Security  Act. 
and  sections  421(c)  and  427(b)(2)  of 
Pub.  L.  99-660  (42  U.S.C.  1320a-7. 
1320a-7a.  1320a-7(c).  1320b(10). 
1395mm.  1395ss(d),  1395u(j).  1395u(k), 
1396b(m).  11131(c)  and  11137(b)(2)). 

(b)  Purpose.  *   •   • 

(1)  Providers  for  the  imposition  of 
civil  money  penalties  and.  as 
applicable,  assessments  against  persons 
wht 
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(vi)  Violate  a  requirement  of  section 
1867  of  the  Act  or  §  489.24  of  this  title; 

(vii)  Substantially  fail  to  provide  an 
enrollee  with  required  medically 
necessary  items  and  services,  or  engage 
in  certain  marketing,  enrollment, 
reporting,  claims  payment,  employment 
or  contracting  abuses;  or 

(viii)  Have  submitted  certain 
prohibited  claims  under  the  Medicare 
program; 

(ix)  Present  or  cause  to  be  presented 
a  bill  or  claim  for  designated  health 
service  (as  defined  in  §  411.351  of  this 
title)  that  they  know,  or  should  know, 
were  furnished  in  accordance  with  a 
referral  prohibited  under  §411.353  of 
this  title; 

(x)  Have  collected  amounts  that  they 
know  or  should  know  were  billed  in 
violation  of  §  411.353  of  this  title  and 
have  not  refunded  the  amounts 
collected  on  a  timely  basis;  or 

(xi)  Are  physicians  or  entities  that 
enter  into  an  arrangement  or  scheme 
that  they  know  or  should  know  has  as 
a  principal  purpose  the  assuring  of 
referrals  by  the  physician  to  a  particular 
entity  which,  if  made  directly,  would ' 
violate  the  provisions  of  §  4 1 1 .353  of 
this  title. 
***** 

3.  Section  1003.101  is  amended  by 
adding  a  defmition  for  the  term  timely 
basis  to  read  as  follows: 

$1003.101    Definitions 

***** 

Timely  basis  means,  in  accordance 
with  §  1003.102(b)(9)  of  this  part,  the 
60-day  period  from  the  time  the 
prohibited  amounts  are  collected  by  the 
individual  or  the  entity. 
***** 

4.  Section  1003.102  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4) 
introductory  test,  and  (a)(4)(iii);  and  by 
adding  paragraphs  (a)(5).  (b)(9)  and 
(b)(10)  to  read  as  follows; 

§  1003.102    Basis  for  civil  money  penalties 
and  assessments. 

(a)  *   *   * 

(3)  An  item  or  service  furnished 
during  a  period  in  which  the  person  was 
excluded  from  participation  in  the 
program  to  which  the  claim  was  made 
in  accordance  with  a  determination 
made  under  sections  1128  (42  U.S.C. 
1320a-7),  1128A  (42  U.S.C.  1320a-7a), 
1156  (42  U.S.C.  1320C-5).  1160(b)  as  in 
effect  on  September  2.  1982  (42  U.S.C. 
1320c-9(b)).  1842{j)(2)  (42  U.S.C. 
1395u(j)).  1862(d)  as  in  effect  on  August 
18.  1987  (42  U.S.C.  1395y(d)).  or  1866(b) 
(42  U.S.C.  1395cc(b)); 

(4)  A  physician's  services  (or  an  item 
or  service)  for  which  the  person  knew, 
or  should  have  known,  that  the 


individual  who  furnished  (or  supervised 
the  furnishing  of)  the  service — 

***** 

(iii)  Represented  to  the  patient  at  the 
time  the  service  was  furnished  that  the 
physician  was  certified  in  a  medical 
specialty  board  when  he  or  she  was  not 
so  certified;  or 

(5)  A  payment  that  such  person 
knows,  or  should  know,  may  not  be 
made  under  §  41 1 .353  of  this  title. 

(b)*   *   • 

(9)  Has  not  refunded  on  a  timely 
basis,  as  defined  in  §  1003. 101  of  this 
part,  amounts  collected  as  the  result  of 
billing  an  individual,  third  party  payer 
or  other  entity  for  a  designated  health 
service  that  was  provided  in  accordance 
with  a  prohibited  referral  as  described 
in  §411.353  of  this  title; 

(10)  Is  a  physician  or  entity  that  enters 
into— 

(i)  A  cross  referral  arrangement,  for 
example,  whereby  the  physician  owners 
of  entity  "X"  refer  to  entity  "Y."  and  the 
physician  owners  of  entity  "Y"  refer  to 
entity  "X"  in  violation  of  §411.353  of 
this  title,  or 

(ii)  Any  other  arrangement  or  scheme 
that  the  physician  or  entity  knows,  or 
should  know,  has  a  principal  purpose  of 
circumventing  the  prohibitions  of 
§411.353  of  this  title. 
***** 

5.  Section  1003.103  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1003.103    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (d)  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$2,000  for  each  item  or  service  that  is 
subject  to  a  determination  under 
§1003.102. 

(b)  The  OIG  may  impose  a  penalty  of 
not  more  than  $15,000  for  each  person 
with  respect  to  whom  a  determination 
was  made  that  false  or  misleading 
information  was  given  under 

§  1003.102(b)(4).  or  for  each  item  and 
service  that  is  subject  to  a  determination 
under  §  1003.102(a)(5)  or 
§  1003.102(b)(9)  of  this  part.  The  OIG 
may  impose  a  penalty  of  not  more  than 
$100,000  for  each  arrangement  or 
scheme  that  is  subject  to  a 
determination  under  §  1003.102(b)(10) 
of  this  part. 
***** 

6.  Section  1003.106  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  aniparagraph  (a)(l)(iv);  by 
redesignating  paragraph  (a)(l)(v)  as 
paragraph  (a)(l)(vii);  and  by  adding  new 
paragraphs  (a)(l){v)  and  (a){l)(vi)  to  read 
as  follows: 


$1003.106    Determination  regarding  the 
amount  of  the  penalty  and  assessment 

(a)  Amount  of  penalty.  (1)  In 
determining  the  amount  of  any  penalty 
or  assessment  in  accordance  with 
§  1003.102  (a),  (b)(1),  (b)(4),  (b)(9),  and 
(b)(10),  the  Department  will  take  into 
account — 
***** 

(iv)  The  financial  condition  of  the 
person  presenting  the  claim  or  request 
for  payment,  or  giving  the  information; 

(v)  The  completeness  and  timeliness 
of  the  refund  with  respect  to 
§  1003.102(b)(9); 

(vi)  The  amount  of  financial  interest 
involved  with  respect  to 
§10Q3.102(b)(10);and 

***** 

Dated:  October  4, 1994. 
June  Gibbs  Brown, 

Inspector  General. 

Approved:  Decemtjer  30. 1994. 
Donna  E.  Shalala, 
Secretory. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7129 

[WY-830-1 430-01;  WYW-92953-01] 

Revocation  of  Executive  Order  No. 
3410,  Dated  February  22,  1921; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  that  involves  2,844.17 
acres  of  National  Forest  System  land 
withdrawn  for  powersite  purposes  in 
the  Shoshone  National  Forest.  The  land 
is  no  longer  needed  for  powersite 
purposes.  This  action  will  open 
2.336.22  acres  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 
exchange  under  the  General  Exchange 
Act  of  1922.  The  2,336.22  acres  has  been 
open  to  mining  under  the  provisions  of 
the  Mining  Claims  Rights  Restoration 
Act  of  1955.  and  these  provisions  are  no 
longer  required.  There  are  427.95  acres 
that  would  remain  closed  to  disposal  by 
an  overlapping  withdrawal.  The 
remaining  80  acres  have  been  conveyed 
into  private  ownership  with  revocation 
being  a  record  clearing  action  as  it 
pertains  to  that  land.  The  entire  acreage, 
with  the  exception  of  the  80  acres. 


remains  open  to  mining  and  mineral 

leasing. 

EFFECTIVE  DATE:  May  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Feick,  BLM  Wyoming  State 

Office,  P.O.  Box  1828,  Cheyenne. 

Wyoming  82003.  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Executive  Order  No.  3410,  dateid 
February  22.  1921.  which  withdrew 
National  Forest  System  land  for 
powersite  purposes,  is  hereby  revoked 
in  its  entirety  for  the  following 
described  land: 

Sixth  Principal  Meridian 

T.  52N.,  R.  105  W.. 
Sec.  17.WV;i; 
Sec.  18; 
Sec.  19,  lots  1  to  4,  inclusive  EVz,  and 

EV2WV2,  (formerly  sec.  19,  all); 
Sec.  20,  WV2; 
Sec.  29,  lots  4  to  7,  inclusive,  SWV4NWV4. 

and  SWA,  (formerly  sec.  29,  WV2); 
Sec.  30. 

The  area  described  contains  2,844.17  acres 
in  Park  County. 

2.  The  following  described  National 
Forest  System  land  will  remain  closed 
to  disposal  because  of  an  overlapping 
withdrawal.  Executive  Order  dated 
March  27.  1913,  for  powersite  purposes: 

Sixth  Principal  Meridian 

T.  52N.,R.  105  W.. 
Sec.  19.  lots  2  to  4,  inclusive.  SE'ANE'A. 
SEV4NWV4,  EV2SWV4,  and  SEV4. 

The  area  described  contains  427.95  acres  in 
Park  County. 

3.  Revocation  of  the  withdrawal  for 
the  following  described  private  land  is 
a  record  clearing  action  with  no 
opening: 

Sixth  Principal  Meridian 

T.  52N.,  R.  105W.. 
Sec.  17.SEV4SWV4; 
Sec.  20,  NEV4NWV4. 

The  area  described  contains  80  acres  in 
Park  County. 

4.  At  9:00  a.m.  on  May  1. 1995,  the 
land  described  in  paragraph  1,  except  as 
provided  in  paragraphs  2  and  3,  will  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  land,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  The  land  described  in 
paragraph  1  has  been  open  to  mining 
under  the  provisions  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955. 
and  these  provisions  are  no  longer 
required,  except  for  the  land  described 
in  paragraphs  2  and  3. 


Dated:  March  21, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
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43  CFR  Public  Land  Order  7130 
[10-943-1430-01;  IDI-29793] 

Modification  of  Secretarial  Order  Dated 
June  18, 1908,  and  Executive  Order  No. 
2067  Dated  October  28, 1914,  and 
Transfer  of  Jurisdiction;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  modifies  the 
Secretarial  Order  dated  June  18. 1908. 
and  Executive  Order  No.  2067  dated 
October  28,  1914,  insofar  as  they  affect 
37.50  acres  of  public  land  lying  outside 
National  Forest  boundaries,  withdrawn 
for  a  Forest  Service  guard  station/ 
administrative  site.  This  order  transfers 
jurisdiction  of  the  land  from  the  Forest 
Service  to  the  Fish  and  Wildlife  Service 
and  establishes  a  20-year  term.  The  land 
will  continue  to  be  used  as  an 
administrative  site  for  the  Fish  and 
Wildlife  Service  and  will  remain  closed 
to  surface  entry  and  mining.  The  land 
has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  March  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  hereby  ordered  as 
follows: 

1.  The  Secretarial  Order  dated  June 
18,  1908,  and  Executive  Order  No.  2067 
dated  October  28,  1914,  which 
withdrew  land  for  use  by  the  Forest 
Service,  Department  of  Agriculture,  for 
a  guard  station/administrative  site,  are 
hereby  modified  to  transfer  jurisdiction 
of  the  land  ft-om  the  Forest  Service  to 
the  Fish  and  Wildlife  Service  for  use  as 
an  administrative  site.  The  land  is 
described  as  follows: 

Boise  Meridian 

(Secretarial  Order  dated  June  18, 1908) 
T.  4  S.,  R.  43  E., 

Sec.  35,  EVaSE'ANE'A, 

NV2SV2NWV4SEV4NEV4  and 

NV2NWV4SEV4NEV4. 

(Executive  Order  No.  2067  dated  October  28. 
1914) 

T.  4  S.,  R.  43  E., 
Sec.  35.  NEV4NEV4SEV4. 


The  area  described  contains  37.50  acres  in 
Bonneville  County. 

2.  The  land  described  above  continues 
to  be  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  pubic  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)),  to 
protect  the  Fish  and  Wildlife  Service 
Grays  Lake  Refuge  Headquarters.  The 
land  has  been  and  remains  open  to 
leasing  under  the  mineral  leasing  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  21,  1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  95-8001  Filed  3-30-95;  8:45  am] 
BtLUNG  COOE  431&-CG-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-185;  RM-8249] 

Radio  Broadcasting  Services;  Estes 
Park,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  271A  to  Estes  Park,  Colorado, 
as  that  community's  first  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  Hambric 
Associates.  See  58  FR  37696,  July  13. 
1993.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  May  12,  1995.  The 
window  period  for  filing  applications 
on  Channel  271A  at  Estes  Park, 
Colorado,  will  open  on  May  12,  1995, 
and  close  on  June  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  271A  at  Estes  Park,  Colorado, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau.  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-185, 
adopted  March  21.  1995.  and  released 
March  28,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
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inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800.  located  at 
1919  M  Street.  NW.  Room  246.  or  2100 
M  Street.  NW.  Suite  140.  Washington. 
D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Estes  Park,  Channel  271A. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Pules 

Division.  Mass  Media  Bureau. 

jFR  Doc.  95-7944  Filed  3-30-95;  8:45  am] 

MLUNO  COOC  S712-01-F 


47  CFR  Part  73 

PMM  Docket  No.  93-66;  RM-6192] 

Radio  Broadcasting  Services; 
Huntsville  and  Willis,  Texas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  New  Wavo  Communications 
Group,  Inc.,  reallocates  Channel  279C3 
from  Huntsville  to  Willis,  Texas,  and 
modifies  Station  KVST(FM)'s  license  to 
specify  Willis  as  its  community  of 
license.  See  58  FR  17818,  April  4.  1993. 
Channel  279C3  can  be  allocated  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
5.3  kilometers  (3.3  miles)  northwest  to 
accommodate  New  Wavo's  desired  site. 
The  coordinates  for  Channel  279C3  at 
Willis  are  30-26-55  and  95-31^8. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-66. 
adopted  March  17.  1995.  and  released 
March  28.  1995.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [AMENDED] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Willis,  Channel  279C3  and 
removing  Channel  279C3  at  Huntsville. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-7946  Filed  3-30-95;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-82;  RM-8487] 

Radio  Broadcasting  Services;  Spencer 
and  Sac  City,  lA,  St.  James,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Iowa  Great  Lakes 
Broadcasting  Company,  Inc.,  substitutes 
Channel  285C3  for  Channel  285A  at 
Spencer,  lA,  modifies  the  license  of 
Station  KIGL(FM)  to  specify  the  higher 
class  channel,  substitutes  Channel  268A 
for  Channel  285A  at  St.  James,  MN,  and 
modifies  the  license  of  Station  KXAX  to 
specify  the  alternate  Class  A  channel. 
The  Commission  also  retained  Channel 
284A  at  Sac  City,  lA.  See  59  FR  37738. 
July  25.  1994.  Channel  285C3  can  be 
allotted  to  Spencer  with  a  site 
restriction  of  17. kilometers  (10.5  miles) 
north,  at  coordinates  43-17-45  North 
Latitude;  95-10-30  West  Longitude,  to 
avoid  a  short-spacing  to  unoccupied  but 
applied-for  Channel  284A  at  Sac  City, 
lA  and  to  accommodate  petitioner's 


desired  transmitter  site.  Channel  268A 
can  be  allotted  to  St.  James  at  the 
presently  licensed  transmitter  site  of 
Station  KXAX.  at  coordinates  44-03-15 
North  Latitude;  94-39-40  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  May  12,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-82, 
adopted  March  22,  1995,  and  released 
March  28,  1995.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
Inc.,  (202)  857-3800.  2100  M  Street, 
NW,  Suite  140.  Washington.  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  , 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  285A  and  adding 
Channel  285C3  at  Spencer. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  285A 
and  adding  Channel  268A  at  St.  James. 

Federal  Communications  Commission. 

» 

John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  95-7948  Filed  3-30-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  I.D. 
03279SA] 

Groundfish  of  the  Gulf  of  Alaska; 
Deep-Water  Species  Fishery  by 
Vessels  Using  Trawl  Gear  in  the  Gulf 
of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  first  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  deep- 
water  species  fishery  in  the  GOA  has 
been  caught. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  March  27,  1995,  until  12 
noon,  A.l.t.,  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with  §672.20(0{l)(i), 
the  deep-water  species  fishery,  which  is 
defined  at  §672.20(f)(l)(i)(B)(2),  was 
apportioned  100  metric  tons  of  Pacific 
halibut  prohibited  species  catch  for  the 
first  season,  the  period  January  20,  1995, 
through  March  31,  1995  (60  FR  8470, 
February  14,  1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(n(3)(i),  that  vessels 
participating  in  the  trawl  deep-water 
species  fishery  in  the  GOA  have  caught 
the  first  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  that 
fishery.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  each  species  and 
species  group  that  comprises  the  deep- 
water  species  fishery  by  vessels  using 
trawl  gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep- 
water  species  fishery  are:  All  rockfish  of 
the  genera  Sebastes  and  Sebastolobus, 


Greenland  turbot,  Dover  sole.  Rex  sole, 
arrowtooth  flounder,  and  sablefish. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  27, 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-7903  Filed  3-27-95;  4:50  pm] 
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50  CFR  Part  675 

Pocket  No.  940710-4292;  I.D.  010695A] 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Trawl 
Closure  to  Protect  Red  King  Crab 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  interim  rule; 
response  to  comments. 

SUMMARY: 'NMFS  responds  to  comments 
submitted  on  the  interim  emergency 
rule  closing  a  portion  of  the  Bering  Sea 
to  trawl  vessels  to  protect  red  king  crab. 
NMFS  published  this  emergency  rule  in 
the  Federal  Register  on  January  25, 
1995  for  comment.  No  change  in  the 
trawl  closure  was  made  as  a  result  of 
this  action. 

DATES:  The  emergency  interim  rule 
published  at  60  FR  4866.  January  25, 
1995,  is  effective  January  20,  1995, 
through  April  25,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
published  an  emergency  interim  rule  in 
the  Federal  Register  on  January'  25, 
1995  (60  FR  4866)  that  implemented  a 
closure  to  trawl  vessels  in  the  Bristol 
Bay  area  of  the  Bering  Sea.  The  closure 
area  encompasses  the  area  from  56°  to 
57  °  N.  lat.  and  162°  to  164°  W.  long, 
and  is  intended  to  protect  female  red 
king  crab,  in  view  of  the  declining 
Bristol  Bay  red  king  crab  stocks.  Two 
letters  of  comment  on  the  emergency 
rule  were  received  within  the  comment 
period  and  are  summarized  in  the 
"Response  to  Comments"  section, 
below.  After  review  of  the  comments 
received,  NMFS  determined  that  no 
change  to  the  emergency  rule  is 
warranted. 


Response  to  Comments 

Two  letters  of  comment  were  received 
within  the  comment  period  that  ended 
February  9, 1995.  A  summary  of  the 
comments  and  NMFS'  response  follows. 

Comment  1 .  The  emergency  trawl 
closure  area  should  be  reconfigured  to 
remove  the  10  minutes  of  latitude  from 
56°  to  56°10'  N.  lat.  The  closure  should 
have  been  designed  to  protect  female 
red  king  crab,  but,  for  this  purpose,  the 
best  available  biological  data  do  not 
support  inclusion  of  the  10  minutes  of 
latitude  from  56°  to  56°10'  N.  lat.  in  the 
trawl  closure  area. 

Response.  NMFS  chose  the  closure 
area  implemented  under  the  emergency 
rule  based  on  the  distribution  of  female 
red  king  crab.  Annual  NMFS  crab 
siH^'ey  data  show  distribution  and 
relative  abundance  of  female  red  king 
crab  vary  from  year  to  year.  However, 
survey  data  since  1990  indicate  that 
relatively  large  numbers  of  female  crab 
have  been  taken  at  survey  stations  in 
Bristol  Bay  located  around  56°  N.  lat. 
Recent  1993  and  1994  trawl  survey  data 
show  female  red  king  crab  are  present 
at  survey  stations  located  along  56°  N. 
lat.  The  relative  abundance  of  female 
red  king  crab  at  these  stations  was 
significantly  greater  in  1993  compared 
to  1994.  The  distribution  of  crab 
indicated  from  summer  trawl  surveys 
may  not  represent  the  distribution  of 
various  stock  components  during  winter 
months;  however,  because  no  recent 
winter  trawl  survey  data  exist,  NMFS 
must  use  the  best  available  scientific 
data  as  a  basis  for  the  closure 
determination. 

Available  observer  data  on  the  sex 
composition  of  Bristol  Bay  red  king  crab 
taken  as  b-catch  in  the  trawl  fisheries 
are  limited.  Sex  composition  data 
collected  in  1993  for  observed  hauls 
between  56°  and  56°10'  N.  lat.  show 
about  one  third  of  the  crab  sampled  for 
sex  composition  were  females.  Between 
56°  and  57°  N.  lat.  almost  80  percent  of 
the  crab  sampled  for  sex  comprasition 
were  females.  Despite  the  fact  that  the 
red  king  crab  bycatch  limit  is  still  in 
place  and  the  rock  sole  fishery  can  still 
take  the  same  number  of  crab,  inclusion 
of  the  area  between  56°  and  56°10'  N. 
lat.  provides  greater  protection  to  female 
red  king  crab. 

Comment  2.  The  emergency  rule  was 
undertaken  without  any  economic 
analysis  of  the  impact  of  the  closure  on 
the  trawl  fisheries.  It  was  undertaken 
without  any  analysis  of  the  impact  of 
other  fisheries,  such  as  the  C.  bairdi 
Tanner  crab  and  red  king  crab  fisheries, 
on  Bristol  Bay  red  king  crab  stocks. 

Response.  The  short  time  frame  that 
was  available  to  implement  the 
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emergency  rule  precluded  an  extensive 
economic  analysis.  However,  the 
emergency  rule  does  contain  economic 
information  that  was  considered  in 
making  the  decision  for  the  most 
appropriate  closure  area.  A  more 
comprehensive  economic  analysis  will 
be  conducted  for  alternative  time/area 
closures  being  considered  by  the 
Council  for  an  amendment  to  the 
Fishery  Management  Flan  (FMP)  for  the 
Groundhsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  area  that  would 


address  concerns  about  the  red  king 
crab  resource  on  a  long-term  basis.  A 
bycatch  simulation  model  is  also  being 
updated  to  analyze  the  impacts  of  these 
alternative  closure  areas  on  the  affected 
fisheries.  The  Council  is  scheduled  to 
take  action  on  the  FMP  amendment  at 
its  April  1995  meeting.  NMFS  approved 
the  closure  area  implemented  under  the 
emergency  rule  based  on  the  best  data 
that  was  available  at  the  time. 

Data  that  were  presented  in  both  the 
original  environmental  assessment  (EA) 
prepared  for  the  emergency  rule  and  in 


a  subsequent  addendum  to  the  EA 
indicated  the  amount  of  bycatch  in  the 
various  closure  options.  This 
information  was  used  to  determine  the 
potential  savings  in  red  king  crab 
bycatch  and  the  impacts  on  other 
prohibited  species  bycatch. 

Dated:  March  27,  1995. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  95-7904  Filed  3-30-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ojle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1099 

[DA-95-10] 

Milk  In  the  Paducah,  Kentucky 
Marketing  Area;  Extension  of  Time  for 
Filing  Comments  on  Proposed 
Termination  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Extension  of  time  for  filing 
comments  to  proposed  termination  of 
order. 

SUMMARY:  This  notice  extends  the  time 
for  filing  c6mments  on  the  proposed 
termination  of  the  order  regulating  the 
handling  of  milk  in  the  Paducah, 
Kentucky,  marketing  area.  The  time  has 
been  extended  17  days  to  April  10, 
1995,  at  the  request  of  interested 
persons. 

DATES:  Comments  now  are  due  on  or 
before  April  10.  1995. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  Room  2971.  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  SpeciaUst. 
Order  Formulation  Branch.  USDA/ 
AMS/Dairy  Division.  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 
Proposed  Termination  of  Order: 

Issued  March  3.  1995;  published  March 

9. 1995  (60  FR  12907). 
Notice  is  hereby  given  that  the  time 

for  filing  comments  to  the  proposed 

termination  of  the  order  regulating  the 

handling  of  milk  in  the  Paducah. 

Kentucky,  marketing  area  is  hereby 

extended  from  March  24.  1995,  to  April 

10.  1995. 
This  notice  is  issued  pursuant  to  the 

provisions  of  the  Agricuhural  Marketing 


Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Dated:  March  27, 1995. 

Kenneth  C.  Gayton. 

Acting  Administrator. 

(FR  Doc.  95-7962  Filed  3-30-95;  8:45  am) 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN  3150-AE20 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1995;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Revision  of  Fee  Schedules; 
100%  Fee  Recover.  FY  1995:  Correction. 


SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  Monday.  March  20.  1995  (60  FR 
14670).  The  action  is  necessary  to 
correct  a  typographical  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  James  Holloway.  Jr.,  Office  of  the 
Controller.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone  301-415-6213. 

On  page  14679.  Table  V.  item  2.  add 
the  word  "on"  so  that  the  sentence 
reads:  "Activities  not  assessed  Part  170 
licensing  and  inspection  fees  or  Part  171 
annual  fees  based  on  existing  law  or 
Commission  policy:" 

Dated  this  27th  day  of  March.  1995. 

For  the  Nuclear  Regulatory  Commission. 

Michael  T.  Lesar, 

Chief,  Rules  Review  Section.  Rules  Review 
and  Directives  Branch,  Division  of  Freedom 
oflnfonnation  and  Publications  Services, 
Office  of  Administration. 

[FR  Doc.  95-7936  Filed  3-30-95;  8:45  am] 

BtLUNG  CODE  7590-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  14, 18,  and  75 

RIN  121»-AA92 

Requirements  for  Approval  of  Flame- 
Resistant  Conveyor  Belts 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule;  reopening  of  the 
record;  request  for  public  comment  and 
notice  of  public  hearing. 


SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  reopening 
the  rulemaking  record  on  proposed 
revisions  to  requirements  for  approval 
of  flame-resistant  conveyor  belts  for  use 
in  underground  mines.  Subsequent  to 
the  record  closing  on  the  conveyor  belt 
proposal,  MSHA  published  another 
proposed  rule  which  would  allow 
independent  laboratories  to  test  and 
evaluate  certain  products  MSHA 
approves  for  use  in  underground  mines. 
To  allow  comment  on  the  applicability 
of  the  independent  laboratory  proposal 
to  conveyor  belt  testing,  submission  of 
new  relevant  data,  or  updating  of 
comments  previously  submitted,  the 
Agency  is  reopening  the  rulemaking 
record  on  the  conveyor  belt  proposal 
and  scheduling  a  public  hearing. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  21,  1995. 

The  public  hearing  will  be  held  on 
Tuesday,  May.2,  1995.  beginning  at  9 
a.m.  All  written  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  5  days  prior  to  the 
hearing  date.  Requests  may  also  be 
made  by  calling  the  MSHA  Office  of 
Standards  at  703-235-1910. 

The  public  record  for  the  rulemaking 
will  close  on  June  2.  1995. 
ADDRESSES:  Send  written  comments  and 
requests  to  make  oral  presentations  to 
MSHA;  Office  of  Standards, 
Regulations,  and  Variances;  4015 
Wilson  Boulevard,  Room  fi31; 
Arlington,  Virginia  22203.  Commenters 
are  encouraged  to  submit  comments  on 
a  computer  disk  along  with  a  hard  copy. 

The  location  and  address  for  the 
public  hearing  is:  Holiday  Inn 
Meadowlands,  340  Racetrack  Road, 
Washington,  PA  15301.  The  Holiday  Inn 
is  adjacent  to  the  Meadows  Racetrack  in 
Meadowlands  approximately  5  miles  ' 
north  of  Washington.  PA. 
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FOfl  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
703-235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  24.  1992,  MSHA 
published  a  proposed  rule  to  implement 
new  procedures  and  requirements  for 
testing  and  approval  of  flame-resistant 
conveyor  belts  and  requirements  for 
their  use  in  underground  coal  mines  (57 
FR  61524).  The  proposed  revision 
would  replace  the  existing  flame  test  for 
acceptance  of  flame-resistant  belts 
specified  in  Agency  regulations. 
Because  of  the  fire  hazards  in 
underground  coal  mines,  existing 
MSHA  safety  standards  require  that 
conveyor  bells  be  flame-resistant  in 
accordance  with  specifications  of  the 
Secretary  and  pass  the  flame  test  for 
conveyor  behing  specified  in  30  CFR 
18.65.  The  comment  period  closed  on 
March  26, 1993.  Several  commenters 
requested  that  the  Agency  hold  public 
hearings. 

On  November  30, 1994.  the  Agency 
proposed  a  new  part  6  to  30  CFR  which 
would  allow  independent  testing 
laboratories  to  test  and  evaluate  certain 
mining  products  for  use  in  underground 
mines,  as  well  as  allow  the  use  of 
equivalent  testing  and  evaluation 
requirements  (59  FR  61376).  Under  the 
proposal,  an  independent  laboratory 
recognized  by  the  Occupational  Safety 
and  Health  Administration  (OSHA)  as  a 
nationally  recognized  testing  laboratory 
would  conduct  product  testing  and 
evaluation  currently  done  by  MSHA 
according  to  MSHA's  testing  and 
evaluation  requirements.  Upon  request 
by  an  applicant,  the  new  proposal 
would  also  enable  the  Agency  to 
approve  products  based  upon  testing 
and  evaluation  requirements  other  than 
MSHA's,  provided  that  the  alternative 
requirements  are  equivalent  to  the 
Agency's  and  provide  at  least  the  same 
measure  of  protection  to  miners.  Several 
commenters  on  the  independent 
laboratory  testing  proposal  questioned 
how  it  would  relate  to  the  conveyor  beh 
proposal.  Since  publication  of  the 
independent  laboratory  testing  proposal 
occurred  after  the  close  of  the  conveyor 
belt  record,  MSHA  is  reopening  the 
conveyor  belt  record  for  a  limited  period 
of  time  prior  to  holding  a  hearing.  This 
will  allow  all  parties  to  comment  on  the 
applicability  of  the  independent 
laboratory  proposal  to  conveyor  belt 
testing,  to  submit  new  relevant  data,  or 
to  update  comments  previously 
submitted. 


The  purpose  of  the  public  hearing  is 
to  receive  relevant  comment  and  to 
answer  questions  concerning  the 
proposal.  The  hearing  will  be  conducted 
in  an  informal  manner  by  a  panel  of 
MSHA  officials.  Although  formal  rules 
of  evidence  will  not  apply,  the  presiding 
official  may  exercise  discretion  in 
excluding  irrelevant  or  unduly 
repetitious  material  and  questions.  The 
order  of  appearance  will  be  determined 
by  the  Agency  prior  to  the  hearing,  and 
any  unallotted  time  will  be  made 
available  to  persons  making  late 
requests. 

The  hearing  will  begin  with  an 
opening  statement  from  MSHA.  The 
public  will  then  be  given  the 
opportunity  to  make  oral  presentations. 
The  hearing  panel  will  be  available  to 
answer  relevant  questions  during  the 
presentations.  At  the  discretion  of  the 
presiding  official,  speakers  may  be 
limited  to  a  maximum  of  20  minutes  for 
their  presentations.  At  the  end  of  the 
hearing,  time  will  be  made  available  for 
rebuttal  statements.  Verbatim  transcripts 
of  the  proceedings  will  be  taken  and 
made  part  of  the  rulemaking  record,  and 
will  be  made  available  for  review  by  the 
public. 

At  the  time  of  the  hearing.  MSHA  will 
also  accept  written  comments  and 
appropriate  data  from  any  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
will  be  included  in  the  rulemaking 
record.  The  record  will  remain  open 
until  June  5,  1995.  to  allow  for  the 
submission  of  any  post-hearing 
comments. 

II.  Issues 

Although  commenters  questioned  a 
number  of  provisions  contained  in  the 
proposal,  some  portions  of  the  rule 
raised  issues  of  particular  concern  and 
MSHA  will  address  the  following  issues 
at  the  public  hearing  and  specifically 
solicits  comments,  data,  and  pertinent 
information  on  them,  in  addition  to  any 
other  aspect  of  the  proposed  rule. 

A.  Proposed  Test 

The  repeatability  and  reproducibility 
of  the  proposed  conveyor  belt  test  was 
questioned  by  several  commenters.  The 
Agency  considers  "repeatability"  to 
mean  the  degree  of  duplication  of  test 
results  for  a  sample  using  a  single 
apparatus  in  a  specific  laboratory  or 
location.  "Reproducibility"  is 
considered  by  MSHA  to  mean  the 
degree  of  duplication  of  test  results  for 
a  sample  using  the  same  type  of 
apparatus  in  a  multitude  of  laboratories 
or  locations.  More  than  700  individual 
tests  have  been  conducted  by  MSHA 
and  serve  as  a  data  base  to  address  this 


issue.  MSHA  will  make  available  its 
data  on  repeatability  of  the  proposed 
test.  In  addition.  MSHA  requests  any 
information  or  data  regarding 
repeatability  and  reproducibility, 
particularly  from  those  parties  and 
individuals  who  have  installed  the 
proposed  test  apparatus  and  have  used 
the  proposed  test  in  evaluation  of 
conveyor  belts. 

Several  commenters  indicated  that 
parameters  such  as  humidity, 
temperature,  atmospheric  pressure,  and 
airflow  changes  affect  the  proposed  test 
results.  In  the  development  of  the 
proposed  test,  factors  such  as  airfiow 
and  temperature  were  considered.  The 
proposal  specifies  contij)lling  the 
temperature  of  the  roof  of  the  test 
apparatus  and  the  temperature  of  the  air 
entering  the  test  chamber.  Also,  the 
proposal  specifies  control  of  the  airflow 
through  the  apparatus  to  200  plus  or 
minus  20  ft/min  (61  plus  or  minus  6  ml 
min).  In  addition,  a  variety  of  other 
parameters,  such  as  different  airflows, 
different  lengths  and  widths  of  test 
samples,  and  variations  in  the  duration 
of  the  ignition  time,  were  evaluated 
during  development  of  the  proposed 
test.  This  information  was  used  in 
designing  the  proposed  test  and 
establishing  its  comparison  with  the 
large-scale  fire  test  results.  MSHA 
requests  specific  information  or  data  on 
the  experience  that  manufacturers  and 
other  parties  may  have  with  respect  to 
the  effect  of  parameters  on  the  proposed 
test,  such  as  temperature,  humidity, 
atmospheric  pressure,  and  airflow 
changes. 

In  its  comments  on  the  proposed  rule, 
Factory  Mutual,  Norwood,  MA. 
suggested  that  MSHA  consider  a 
conveyor  belt  test  developed  by  its 
personnel  from  which  a  "fire 
propagation  index"  could  be 
determined.  Factory  Mutual  indicated 
that  its  test  correlated  with  large-scale 
conveyor  belt  fire  tests  conducted  by  the 
U.S.  Bureau  of  Mines  in  conjunction 
with  MSHA.  MSHA  requests 
information  from  Factory  Mutual  and 
other  organizations  and  individuals  that 
have  used  or  have  obtained  data  from 
the  Factory  Mutual  test  or  any  other  test 
that  compares  to  the  proposed  test. 

B.  Pollution  Control 

Another  issue  on  which  commenters 
expressed  concern  was  the  impact  the 
proposed  test  may  have  on  the 
environment  and  what  pollution 
controls  may  be  necessary  as  a  result  of 
the  emissions  from  the  testing  of 
conveyor  belts.  MSHA  is  interested  in 
hearing  from  manufacturers  who  have 
installed  the  proposed  conveyor  belt  test 
apparatus  and  performed  testing  of 


conveyor  belts  as  to  the  method  of 
pollution  control  that  is  used  or  is 
necessary  to  perform  testing  using  the 
proposed  test. 

C.  Combustion  Toxicity 

Some  commenters  indicated  that 
conveyor  belts  passing  the  proposed 
tests  would  present  more  of  a  toxic 
hazard  than  conveyor  belts  meeting  the 
present  MSHA  acceptance  test.  MSHA 
requests  any  information  or  data  from 
manufacturers  and  other  parties  on  the 
comparison  or  assessment  of  the 
combustion  toxicity  of  conveyor  belts 
meeting  the  present  acceptance  test  and 
belts  meeting  the  proposed  test. 

D.  Quality  Assurance 

Commenters  also  questioned  the 
proposal  regarding  the  quality  assurance 
(control)  program  for  maintaining 
conveyor  belt  as  approved.  One 
commenter  suggested  that  inspection  of 
ingredients  alone  could  not  ensure  that 
conveyor  belting  is  manufactured  as 
approved,  suggesting  that  a  flame  test  is 
needed  for  this  assurance.  MSHA 
requests  information  on  the  current 
practices  manufacturers  use  in  their 
quality  control  programs  to  maintain  a 
product  as  approved.  MSHA  is 
particularly  interested  in  whether 
manufacturers  flame  test  belts  using  the 
MSHA  acceptance  test  indicated  in  30 
CFR  18.65,  inspect  or  control 
ingredients,  or  perform  a  combination  of 
both. 

E.  Cost  Data 

Commenters  provided  a  range  of  data 
on  the  financial  impact  of  the  proposed 
rule,  which  included  costs  of  belting 
passing  the  proposed  flame  test  ("new" 
belt),  total  dollar  amount  of  the 
conveyor  belt  market,  and  belt  service 
life  information.  MSHA  solicits 
comments  and  data  on  the  economic 
impact  to  all  belt  manufacturers  and  all 
underground  coal  mines,  including 
small  manufacturers  and  small  mine 
operators.  In  particular,  MSHA  requests 
information  for  both  rubber  and  PVC 
types  of  conveyor  belt  on:  (1)  the 
quantity  of  belt  (in  feet  or  meters) 
currently  in  use  that  would  pass  the 
proposed  test;  (2)  the  total  quantity  (in 
feet  or  meters)  and  dollar  amount  Of  the 
market  for  conveyor  belt  used  in 
underground  coal  mines;  (3)  the  cost  of 
belt  that  will  pass  the  proposed  flame 
test  ("new"  belt)  versus  belt  that  passes 
the  current  MSHA  flame  test  ("old" 
belt);  (4)  whether  costs  of  the  "new"  belt 
will  decline  as  production  increases  and 
by  how  much;  and  (5)  the  life  and 
warranty  of  "new"  belt  versus  "old" 
belt. 


Some  manufacturers  and  other  parties 
have  installed  the  proposed  MSHA  test 
apparatus  to  conduct  research  and 
testing  on  samples  of  conveyor  belts. 
MSHA  also  requests  information  from 
interested  parties  on  the  research  and 
development  costs  for  conveyor  belt 
meeting  the  new  test. 

Dated:  March  27.  1995. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  95-8018  Filed  3-30-95;  8:45  am) 

BtLUNG  CODE  4510-0^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PN32-1-6006;  FRL-5180-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  of 
Indiana  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM).  The 
SIP  revision  request  was  submitted  by 
the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  PM  SIP  for  the  Lake 
County  nonattainment  area.  This  area 
was  designated  nonattainment  for  PM 
and  classified  as  moderate  by  the  Clean 
Air  Act  (Act),  upon  enactment  of  the 
1990  Amendments  (amended  Act).  The 
amended  Act  requires  that  States  make 
plan  submittals  by  November  15.  1991, 
for  those  areas  designated 
nonattainment  and  classified  as 
moderate  for  PM  upon  enactment  (the 
"initial  moderate  nonattainment  areas"). 
DATES:  Comments  on  this  SIP  revision 
request  and  on  USEPA's  proposed 
rulemaking  action  must  be  received  by 
May  1,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Regulation 


Development  Branch,  Regulation 
Development  Section  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-3299. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  air  quality  planning  requirements 
for  moderate  PM  nonattainment  areas 
are  set  out  in  Title  I  of  the  amended 
Act. '  The  USEPA  has  issued  a  "General 
Preamble"  describing  USEPA's 
preliminary  views  on  how  USEPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  amended 
Act,  including  those  State  submittals 
containing  moderate  PM  nonattainment 
area  SIP  requirements  (see  generally  57 
FR  13498,  April  16,  1992).  The  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
this  proposed  rule  and  the  supporting 
rationale.  In  this  proposed  rule  on  the 
Indiana  moderate  PM  SIP  submittal  for 
the  Lake  County  nonattainment  area, 
USEPA  is  proposing  to  apply  the 
interpretations  as  expressed  in  the 
General  Preamble,  taJcing  into 
consideration  the  special  factual  issues 
presented. 

Part  D  of  Title  I  contains  the 
provisions  applicable  to  nonattainment 
areas.  Moderate  PM  nonattainment  areas 
must  meet  the  applicable  requirements 
set  out  in  Subparts  1  (sections  171-179B 
of  the  Act)  and  4  (sections  188-190  of 
the  Act)  of  Part  D.  Subpart  1  contains 
provisions  generally  applicable  to  all 
nonattainment  areas  and  Subpart  4 
contains  provisions  specifically 
applicable  to  PM  nonattainment  areas. 
At  times.  Subparts  1  and  4  overlap  or 
conflict.  USEPA  has  attempted  to  clarify 
the  relationship  among  these  various 
provisions  in  the  General  Preamble  and, 
as  appropriate,  in  this  proposed  rule. 

Under  Part  D.  those  States  containing 
initial  moderate  PM  nonattainment 
areas  were  required  to  submit,  among 
other  things,  the  following  provisions  by 
November  15,  1991: 

1 .  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology— RACT)  shall  be 
implemented: 


'  The  1990  Amendments  to  the  Act  made 
signiflcant  changes  to  the  air  quality  planning 
requirements  for  areas  that  do  not  meet  (or  that 
signiTicantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  PM  national 
ambient  air  quality  standards  (see  Pub.  L.  No.  101- 
549.  104  Stat.  2399).  References  herein  are  to  the 
Clean  Air  Act.  as  amended.  42  U.S.C.  7401  et  seq. 
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2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable: 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31,  1994;  and 

4.  Control  requirements  applicable  to 
major  stationary  sources  of  PM 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM  levels  which  exceed  the  NAAQS 
in  the  area.  See  sections  172(c),  188,  and 
189  of  the  Act. 

n.  Analysis  of  State  Submittal 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  USEPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  proposed  rule,  USEPA  is 
proposing  to  approve  the  SIP  revision 
request  submitted  to  USEPA  on  June  16, 
1993,  and  supplemented  on  December 
9, 1993,  September  8.  1994,  and 
November  17,  1994.  for  the  Lake  County 
nonattainment  area.  The  submittal 
repeals  rules  326  Indiana 
Administrative  Code  (lAC)  5-1-6,  6-1- 
10,  and  6-1-11.  The  submittal  contains 
the  following  new  or  revised  rules: 

326  lAC  1-2-32.1*  ..     "Gooseneck  cap" 
definition 

326  IACl-2-34.1*   ..     "Jumper  pipe"  defi- 
nition 

326  lAC  1-2-62.1*  ,.     "Quench  car"  defini- 
tion 

326  I  AC  1-2-63.1*  ..     "Quench  reservoir" 
definition 

326  lAC  1-2-63.2*  ..     "Quench  tower"  def- 
inition 

326  lAC  5-1-1*  Applicability  of  rule 

326  lAC  5-1-2*  Visible  emission  lim- 
itations 

326  lAC  5-1-3*  Temporary  exemp- 
tions 

326  lAC  5-1-4*  Compliance  deter- 
mination 

326  lAC  5-1-5*  Violations 

326  lAC  5-1-7*  State  implementation 

plan  revisions 

326  lAC  6-1-10.1(8-     l^ke  County  PMlO 
k).  emissions  require- 

ments 

326  lAC  6-1-10.2  ....     Lake  County  PMIO 
coke  battery  emis- 
sions requirements 

326  lAC  6-1-11.1  ....     Lake  County  fugitive 
particulate  matter 
control  require- 
ments 

326  lAC  ll-3-2(a-f       Emission  limitations 
and  i)*. 

326  lAC  11-3-4*  Compliance  deter- 
mination 


While  some  of  these  rules  apply 
strictly  to  I^ke  County,  others  (marked 
above  with  an  asterisk)  are  intended  to 
have  state-wide  applicability.  The 
USEPA  is  proposing  to  approve  the 
rules  marked  above  with  an  asterisk  for 
the  entire  state  of  Indiana.  The  others 
are  being  approved  for  sources  in  Lake 
County  only. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA's 
proposed  rulemaking  action.  The 
USEPA  will  consider  any  comments 
received  during  the  public  comment 
period  before  taking  final  action  on  the 
requested  SIP  revision.  Presented  below 
are  the  SIP  requirements  under  which 
the  submittal  was  reviewed,  and  the 
results  of  USEPA's  review. 

1 .  Procedural  Requirements 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  for 
submission  to  USEPA.  Section  110(a)(2) 
of  the  Act  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.^ 

The  USEPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  USEPA 
review  and  action  (see  section  110(k)(l) 
and  57  FR  13565).  The  USEPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1991),  as  amended  by  57  FR  42216 
(August  26,  1991).  The  USEPA  attempts 
to  make  completeness  determinations 
within  60  days  of  receiving  a  submittal. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  USEPA  6  months  after  receipt  of  the 
submission. 

The  State  of  Indiana  held  a  public 
hearing  on  October  22, 1992,  in  Gary, 
Indiana  to  receive  public  comment  on 
the  requested  implementation  plan 
revision  for  the  Lake  County  PM 
nonattainment  area.  Following  the 
public  hearing  the  plan  was  adopted  by 
the  Stale  on  May  12,  1993.  and 
submitted  to  USEPA  on  June  16,  1993, 
as  a  SIP  revision  request.  Supplemental 
submittals  were  made  with  cover  letters 
dated  December  9,  1993,  September  8, 
1994.  and  November  17.  1994. 

The  SIP  revision  request  was 
reviewed  by  USEPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26,  1991).  The 


'Also.  Section  172(c)(7)of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  Section  110(a)(2). 


submittal  was  found  to  be  complete  and 
a  letter  dated  July  13,  1993,  was  sent  to 
the  Commissioner.  Office  of  Air 
Management.  Indiana  Department  of 
Environmental  Management  (IDEM), 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Further,  for  the 
attainment  demonstration,  the  SIP  must 
contain  a  comprehensive,  accurate,  and 
current  inventory  of  allowable 
emissions  in  the  area.  Because  the 
submission  of  an  emissions  inventory  is 
necessary  to  an  area's  attainment 
demonstration  (or  demonstration  that 
the  area  cannot  practicably  attain),  the 
emissions  inventory  must  be  received 
with  the  submission  (see  57  FR  13539). 

The  emissions  inventory  information 
was  compiled  from  data  supplied  by 
individual  companies,  permit 
applications  in  the  IDEM  files,  and 
information  from  personnel  at  local 
agencies.  The  emissions  inventory 
contains  information  on  approximately 
900  point  and  area  sources.  The  Lake 
County  PM  emissions  inventory  is 
dominated  by  industrial  sources, 
including  metal  manufacturers,  mineral 
product  manufacturers,  and  food/ 
agricultural  facilities.  For  further 
information  on  the  emissions  inventory, 
see  the  Technical  Support  Document 
available  at  the  above  address. 

The  USEPA  is  proposing  to  approve 
the  emissions  inventory  because  it  is 
generally  accurate  and  comprehensive, 
and  provides  a  sufficient  basis  for 
determining  the  adequacy  of  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(a)(2)(k)  of  the  AcL 

3.  RACM  (Including  RACT) 

As  noted  above,  the  State  must  submit 
provisions  for  initial  moderate  PM 
nonattainment  areas  to  assure  that 
RACM  (including  RACT)  are 
implemented  (see  sections  172(c)(1)  and 
189(a)(1)(C)).  The  General  Preamble 
contains  a  detailed  discussion  of 
USEPA's  interpretation  of  the  RACM 
(including  RACT)  requirement  (see  57 
FR  13539-13545  and  13560-13561). 
The  USEPA's  interpretation  of  this 
requirement  is  set  out  here  only  in 
broad  terms. 

The  State  should  first  identify 
available  control  measures  and  evaluate 
them  for  their  reasonableness  in  light  of 
the  feasibility  of  the  controls  and  the 


attainment  needs  of  the  area.  A  State 
may  reject  an  available  control  measure 
if  the  measure  is  technologically 
infeasible  or  the  cost  of  the  control  is 
unreasonable.  The  State  must 
demonstrate  attainment  of  the  NAAQS 
as  expeditiously  as  practicable  but  no 
later  than  December  31,  1994,  unless  the 
State  demonstrates  that  attainment  by 
that  date  is  impracticable.  Therefore,  if 
a  State  adopts  less  than  all  available 
measures  but  demonstrates,  adequately 
and  appropriately,  that  RFP  and 
attainment  of  the  PM  NAAQS  is 
assured,  and  application  of  all  such 
available  measures  would  not  result  in 
attainment  any  faster,  then  a  plan  which 
requires  implementation  of  less  than  all 
available  measures  may  be  approved  as 
meeting  the  RACM  requirement.  As  a 
suggested  starting  point.  USEPA  has 
identified  reasonably  available  control 
measures  for  sources  of  fugitive  dust, 
residential  wood  combustion,  and 
prescribed  burning  (see  57  FR  18072- 
18074,  April  28,  1992).  The  State  should 
add  to  the  list  of  available  measures  in 
an  area  any  measures  that  public 
commenters  demonstrate  may  well  be 
reasonably  available  in  a  particular 
circumstance. 

The  RACT  for  a  particular  source  is 
similarly  determined.  The  USEPA's 
longstanding  definition  of  RACT  is  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(see  57  FR  13541).  Thus.  USEPA 
recommends  that  available  control 
technology  be  applied  to  those  existing 
sources  in  the  area  that  are  reasonable 
to  control  in  light  of  the  attainment 
needs  of  the  area  and  the  feasibility  of 
controls.' 

A  State  should  submit  a  reasoned 
justification  for  partial  or  full  rejection 
of  any  available  control  measure 
(including  any  available  control 
technology)  thai  explains,  with 
appropriate  documentation,  why  each 
rejected  control  measure  is  infeasible  or 
otherwise  unreasonable  and,  therefore, 
does  not  constitute  RACM  (or  RACT)  for 
the  area.  In  those  PM  nonattainment 
areas  where  mobile  sources  significantly 
contribute  to  the  PM  air  quality 
problem.  States  also  must  address  the 
section  108(f>  transportation  control 
measures  (see  57  FR  13561). 

The  limitations  on  point  sources  in 
Lake  County  include  source-specific 
emissions  limits  in  terms  of  pounds  per 


"  USEPA  has  issued  technological  and  economic 
parameters  that  should  be  considered  in 
determining  RACT  for  a  particular  source  (see  57 
FR  18073-74). 


ton  (lb/ton),  pounds  per  hour  (Ibs/hr), 
pounds  per  Million  British  Thermal 
Units  (Ib/MMBTU).  and  grains  per  dry 
standard  cubic  foot  (gr/dscfl.  There  are 
also  source-specific  opacity  limits 
ranging  from  5-20  percent  on  certain 
sources  in  the  nonattainment  area. 
These  limits  are  listed  in  Title  326 
Indiana  Administrative  Code  (326  lAC) 
6-1-10.1.  Compliance  with  these 
emissions  limits  is  to  be  determined 
using  Title  40  of  the  Code  of  Federal 
Regulations,  part  60  (40  CFR  part  60), 
appendix  M,  Methods  201  aod  201A  for 
PM:  40  CFR  part  60,  appendix  A, 
Methods  5,  5A,  5D,  5E  or  17  for  Total 
Suspended  Particulate:  and  40  CFR  part 
60,  appendix  A,  Method  9  for  opacity 
limits.  Other  limitations  on  point 
sources  include  emission  limits  on  coke 
ovens  located  in  Lake  County  (326  lAC 
6-1-10.2)  and  a  general  20  percent 
opacity  limit  for  all  sources  in  the 
nonattainment  area  (326  lAC  5-1-2). 
Limitations  on  sources  of  fugitive 
emissions  in  Lake  County  include  a  10 
percent  opacity  limit  for  paved  roads 
and  parking  lots,  unpaved  roads  and 
parking  lots,  and  wind  erosion  from 
storage  piles  (326  lAC  6-1-11. 1(d)). 
Subsection  (e)  of  this  rule  also  requires 
sources  to  submit  control  plans  which 
will  achieve  compliance  with  the 
limitations  of  subsection  (d).  These 
plans  are  to  include  maps  and 
descriptions  of  facilities,  descriptions  of 
the  proposed  control  measures  and 
practices  to  be  implemented,  and  a 
schedule  for  achieving  compliance  with 
the  rule. 

The  USEPA  has  reviewed  the  State's 
explanation  and  associated 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  By  this 
notice,  USEPA  is  proposing  to  approve 
the  control  strategy. 

4.  Attainment  Demonstration 

As  noted  above,  the  State  must  submit 
a  demonstration  for  initial  moderate  PM 
nonattainment  areas  (including  air 
quality  modeling)  showing  that  the  plan 
will  provide  for  attainment  as 
expeditiously  as  practicable  but  no  later 
than  December  31,  1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31,  1994  is  impracticable.  In' 
the  General  Preamble,  USEPA  indicated 
that  the  attainment  demonstrations  for 
the  initial  moderate  areas  must  follow 
existing  modeling  guidelines  for  PM  or, 
if  appropriate,  may  be  developed 
consistent  with  the  supplemental 
attainment  demonstration  policy  issued 
for  initial  areas  (see  57  FR  13539). 

IDEM  began  the  Lake  County 
modeling  study  in  1989,  using  version 


88348  of  the  Industrial  Source  Complex 
Short  Term  model  (ISCST).  An  updated 
version  of  ISCST.  90346,  was  used  for 
the  final  runs.  Version  93109  of  the 
Industrial  Source  Complex  Long  Term 
model  (ISCLT2)  was  used  to  determine 
annual  average  concentrations.  Version 
93109  is  the  most  recent  version  of 
ISCLT2,  and  the  versions  of  ISCST  used 
by  the  State  were  current  at  the  time  of 
application.  Therefore,  their  use  is 
approvable  by  USEPA.  Future  SIP 
revision  requests  submitted  to  USEPA 
must  demonstrate  attainment  of  the 
NAAQS  through  modeling  performed  in 
accordance  with  current  USEPA 
modeling  guidance. 

IDEM  modeled  a  total  of  540  sources, 
all  with  emissions  greater  than  one  ton 
per  year.  Smaller  sources  were  excluded 
from  the  modeling.  Direction-specific 
building  dimensions  were  input  for 
facilities  which  chose  to  provide  the 
information.  The  annual  concentrations 
modeled  represent  the  actual  hours  of 
operation  of  sources  which  contributed 
significantly  to  high  annual 
concentrations. 

Average  background  concentrations 
for  each  wind  sector  were  derived  from 
measurements  taken  at  ten  local  PM 
monitors  during  the  years  1990  through 
1992.  The  monitors  were  located  in 
Lake  County,  Indiana:  Porter  County, 
Indiana:  and  Cook  County.  Illinois. 
While  the  background  concentrations 
were  developed  so  as  not  to  include 
measurements  directly  influenced  by 
the  emissions  from  large  facilities, 
monitors  within  the  modeled  area  were 
expected  to  account  for  the  influence  of 
small  sources  which  were  not  included 
in  the  modeled  source  inventory.  IDEM 
arrived  at  an  average  annual  background 
concentration  of  23  micrograms  per 
cubic  meter  (jig/m^). 

IDEM  ran  the  models  with  five  years 
of  meteorological  data  (1984-1988)  from 
the  Hammond  and  Whiting  Towers, 
which  are  located  in  Lake  County. 
IDEM's  final  receptor  network  focused 
on  hot  spots  pinpointed  by  earlier 
modeling  nms.  Receptors  were  also 
placed  in  Illinois  in  order  to  assess 
interstate  impacts.  Modeling  showed 
that  the  Indiana  sources  did  not  violate 
the  NAAQS  in  Illinois. 

The  final  modeling  shows  that  the 
Lake  County  PM  nonattainment  area 
will  attain  the  24-hour  PM  standard. 
The  highest  sixth  high  predicted  24- 
hour  concentration  is  149.9  jig/m-'  (the 
24-hour  PM  standard  is  150  ng/m^).  The 
final  modeling  also  predicts  attainment 
of  the  armual  PM  standard.  The  highest 
5-year  average  predicted  PM 
concentration  is  47.7  jig/m'  (the 
standard  is  50  j^/m'). 
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To  have  attained  the  FM  NAAQS.  an 
area  must  have  an  average  of  no  more 
than  1.0  expected  exceedance  of  the  24- 
hour  PM  NAAQS  per  year  for  the 
previous  3  years  at  any  monitor.  In 
addition,  the  average  of  the  annual  PM 
concentrations  for  the  previous  3  years 
at  any  monitor  must  be  below  the 
annual  standard. 

A  preliminary  review  of  the  Lake 
County  air  quality  monitoring  data 
indicates  that  the  area  is  attaining  the 
PM  NAAQS.  No  monitor  in  the  Lake 
County  area  has  shown  an  exceedance 
of  the  annual  PM  NAAQS  in  the  last  3 
years.  In  addition,  the  worst-case 
monitor  in  the  Lake  County  PM 
nonattainment  area  shows  an  average  of 
0.75  expected  exceedance  per  year  for 
1992.  1993.  and  1994.  The  USEPA  will 
make  a  formal  determination  of  the 
attainment  status  of  the  Lake  County  PM 
nonattainment  area  at  a  later  date. 

5.  PM  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM  must  also  apply  to  major  stationary 
sources  of  PM  precursors  unless  the 
USEPA  determines  such  sources  do  not 
contribute  significantly  to  PM  levels 
which  exceed  the  National  Ambient  Air 
Quality  Standards  in  that  area  (see 
section  189(e)  of  the  Act).  PM 
precursors  are  pollutants  emitted  as 
gases  that  undergo  chemical 
transformations  to  become  particulate, 
and  principally  include  sulfates  and 
nitrates.  The  control  requirements  that 
apply  to  major  stationary  sources  in  PM 
nonattainment  areas  generally  include 
the  following:  reasonably  available 
control  technology,  which  applies  in 
moderate  PM  nonattainment  areas;  best 
available  control  tet:hnology.  which 
applies  in  serious  PM  nonattainment 
areas;  and  control  requirements  under 
the  applicable  new  source  review 
provisions,  such  as  the  lowest 
achievable  emission  rate.  The  General 
Preamble  (see  57  FR  13539-13540  and 
13541-13542)  contains  a  lengthy 
discussion  on  control  requirements  for 
PM  precursors  in  moderate 
nonattainment  areas  and  on  the  type  of 
technical  information  USEPA  will  rely 
on  in  making  any  determinations  under 
section  189(e). 

Filter  analysis  data  from  ambient 
monitors  in  Cook  County.  Illinois  (the 
data  was  collected  in  1992)  were  used 
to  assess  the  significance  of  PM 
precursors  in  the  Lake  County,  Indiana 
PM  nonattainment  area.  The  monitors 
used  are  located  at  the  Washington 
School  and  the  Bright  School  in  the  city 
of  Chicago.  Illinois.  These  monitors  are 
located  approximately  .6  and  1.75  miles, 
respectively,  west  of  the  Lake  County 


nonattainment  area.  Besides  the  close 
proximity,  these  sites  are  also 
appropriate  because  the  source  mix  in 
southeast  Chicago  closely  approximates 
that  of  the  Lake  County  nonattainment 
area. 

The  mean  sulfate  concentration  plus 
the  mean  nitrate  concentration  for  the 
Washington  school  and  Bright  school 
monitors  were  13.1>ig/m'  and  14.9jig/m' 
respectively.  This  compares  to  an 
average  annual  background  PM 
concentration  of  23ng/m'  in  the  Lake 
County  nonattainment  area.  This 
illustrates  the  relative  insignificance  of 
the  impact  of  PM  precursors,  and 
supports  representing  PM  precursor 
impacts  as  part  of  the  background 
concentration. 

Further  considerations  also  argue 
against  applying  the  same  control 
requirements  for  precursor  sources  as 
for  direct  emission  sources.  The 
climatology  in  northwest  Indiana  is 
such  that  precursor  emission  control  for 
a  particular  source  would  not  have  a 
significant  effect  until  far  downwind. 
Title  IV  of  the  Clean  Air  Act  mandates 
significant  particulate  precursor 
emission  reductions  in  Indiana,  after 
which  the  impacts  of  these  sources  on 
particulate  matter  concentrations  will  be 
even  less  significant. 

For  these  reasons,  it  is  appropriate  to 
conclude  that  precursors  do  not 
contribute  significantly  to  particulate 
matter  concentrations  in  the  Lake 
County  nonattainment  area.  This 
finding  is  based  on  the  current  character 
of  the  area  including,  for  example,  the 
existing  mix  of  sources  in  the  area.  It  is 
possible,  therefore,  that  future  growth 
could  change  the  significance  of 
precursors  in  the  area.  The  USEPA 
intends  to  issue  future  guidance 
addressing  such  potential  changes  in  the 
significance  of  precursor  emissions  in 
an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Pmgress  (RFP) 

The  PM  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones, 
which  are  to  be  achieved  every  3  years, 
until  the  area  is  redesignated  to 
attainment.  The  plan  also  must 
demonstrate  RFP,  as  defined  in  section 
171(1).  toward  attainment  by  December 
31.  1994  (see  section  189(c)  of  the  Act). 
Reasonable  further  progress  is  defined 
in  section  171(1)  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 


For  the  initial  moderate  PM 
nonattainment  areas,  the  emissions 
reductions  progress  made  between  the 
SIP  submittal  due  dale  of  November  15, 
1991  and  the  attainment  date  of 
December  31,  1994,  (only  46  days 
beyond  the  November  15,  1994 
milestone  date)  will  satisfy  the  first 
milestone  requirement.  The  de  minimis 
timing  differential  makes  it 
administratively  impracticable  to 
require  separate  milestone  and 
attainment  demonstrations. 

In  implementing  RFP  for  an  initial 
moderate  area,  USEPA  has  reviewed  the 
attainment  demonstration  and  control 
strategy  for  the  area  to  determine 
whether  the  initial  milestones  have  been 
satisfied,  and  to  determine  whether 
annual  incremental  reductions  different 
from  those  provided  in  the  SIP  may  be 
necessary  to  ensure  attainment  of  the 
PM  NAAQS  by  December  31.  1994  (see 
section  171(1)).  As  indicated.  Indiana's 
PM  SIP  submittal  for  the  Lake  County 
PM  nonattainment  area  shows  that  the 
PM  NAAQS  will  be  attained  by 
December  31.  1994.  Also,  a  preliminary 
review  of  the  monitored  air  quality  data 
shows  that  the  area  is  in  attainment  of 
the  PM  NAAQS.  Therefore,  the  RFP 
requirement  has  been  satisfied. 

7.  Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  USEPA.  See  sections  172(c)(6). 
110(a)(2)(A)  and  57  FR  13556.  The 
USEPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23. 1987 
memorandum  (with  attachments)  from 
the  Assistant  Administrator  for  Air  and 
Radiation,  et  al..  entitled  "Review  of 
State  Implementation  Plans  and 
Revisions  for  Enforceability  and  Legal 
Sufficiency."  and  with  an  attached 
memorandum  with  the  same  date  and 
title  which  contained  more  detailed 
guidance  from  the  Associate 
Enforcement  Counsel  for  Air 
Enforcement,  et  al.  (see  57  FR  13541). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  to  the  types  of  activities 
identified  in  that  discussion,  including, 
for  example,  grain  loading  limits,  lb/ton 
limits,  and  Ib/MMBTU  limits  for  point 
sources  and  opacity  limits  fof  roadways 
and  storage  piles.  The  SIP  provides  that 
these  control  measures  apply  to  the 
Lake  County  nonattainment  area. 

Upon  initial  review  of  Indiana's 
submittal,  USEPA  identified  two 
enforcement  concerns.  The  first 
enforcement  concern  was  related  to  the 
20  percent  opacity  limit  as  it  applies  to 


coal  preheater  bypass  stacks  at  U.S. 
Steel.  A  number  of  years  ago,  Indiana 
issued  a  variance  to  these  stacks  under 
a  previous  State  rule.  The  USEPA 
requested  IDEM's  interpretation  of  how 
the  variance  relates  to  the  new  rule.  On 
November  17,  1994.  IDEM  submitted  to 
USEPA  a  letter  clarifying  this  issue.  In 
the  letter,  IDEM  stated  that  "no  variance 
currently  exists  for  the  U.S.  Steel.  Any 
variance  from  a  previous,  repealed  rule 
that  existed  prior  to  the  adoption  of  326 
lAC  5-l-2(2)(B)  has  been  superseded  by 
the  revised  PM  rule."  Therefore,  this 
issue  has  been  resolved. 

The  second  enforcement  concern  was 
related  to  the  shutdowoi  of  the  A.  Metz 
Asphalt  Company  in  Gary.  Indiana. 
IDEM  did  not  include  this  source  in  the 
emissions  inventory  because  it  is  not 
currently  operating,  but  the  plant  still 
has  a  limit  in  the  State  rules.  The 
USEPA  was  concerned  about  the 
enforceability  of  the  shirfdown.  and  the 
possibility  that  the  plant  might  resume 
operation.  In  a  November  17.  1994, 
letter,  IDEM  assured  USEPA  that  the  A. 
Metz  Asphalt  Company  has  not 
operated  since  1989,  and  does  not  have 
a  valid  operating  permit.  IDEM  stated 
that  restarting  of  operations  at  this  plant 
would  trigger  Indiana's  new  source 
review  permitting  process.  Therefore, 
this  issue  has  been  resolved. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattaiiunent  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13543-13544. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  were  to  have  been  submitted 
by  November  15,  1993,  for  initial 
moderate  nonattainment  areas.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  USEPA, 
upon  a  determination  by  USEPA  that 
the  area  has  failed  to  make  RFP  or  attain 
the  PM  NAAQS  by  the  applicable 
statutory  deadline. 


On  January  25. 1994.  a  letter  was  sent 
to  the  State  indicating  that  the  USEPA 
was  making  a  finding  that  the  State  of 
Indiana  had  failed  to  submit  PM 
contingency  measures  for  the  Lake 
County  PM  nonattainment  area.  The 
letter  also  stated  that  Indiana  would 
have  18  months  fi-om  the  date  of  the 
letter  to  make  a  complete  submission  of 
PM  contingency  measures  before 
USEPA  would  be  mandated  to  impose 
sanctions  as  identified  in  section  179(b) 
of  the  amended  Act.  The  USEPA  is 
currently  working  with  IDEM  to  develop 
the  required  PM  contingency  measures 
The  USEPA  will  take  separate 
rulemaking  action  on  the  contingency 
plan  for  the  Lake  County  nonattainment 
area. 

ni.  USEPAs  Proposed  Rulemaking 
Action 

USEPA  is  proposing  to  approve  the 
plan  revision  submitted  to  USEPA  by 
the  State  of  Indiana  on  June  16, 1993, 
and  supplemented  on  December  9, 
1993,  September  8, 1994,  and  November 
17,  1994,  for  the  Lake  County  PM 
nonattainment  area.  Among  other 
things,  the  State  of  Indiana  has 
demonstrated  through  modeling  that  the 
Lake  County  moderate  PM 
nonattainment  area  will  attain  the  PM 
NAAQS  by  December  31,  1994^  In 
addition,  a  preliminary  review  of  the 
mcmitored  air  quafity  data  for  the  Lake 
County  area  shows  that  this  area  is  in 
attainment  of  the  NAAQS. 

As  noted,  additional  submittals  for 
the  initial  moderate  PM  nonattainment 
areas  are  due  at  later  dates.  The  USEPA 
will  determine  the  adequacy  of  any  such 
submittals  as  appropriate. 

USEPA  is  requesting  comments  on  the 
requested  SIP  revision  and  this 
proposed  rule.  As  indicated  at  the  outset 
of  this  dowment,  USEPA  will  consider 
any  comments  received  by  May  1,  1995. 

"This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 


revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposeid  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government, 
entities  with  jurisdictioirover 
populations  of  less  than  50,000. 

SIP  approvals  undm-  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does  .. 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  E.P.A.  ,  427 

U.S.  246,  256-66  (S.  Ct.  1976);  42 
U.S.C.  7410(a)(2). 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  March  21.  1995. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

(PR  Doc.  95-7718  Filed  3-30-95:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972.  (Public  Law  92-463.  86  Stat.  770- 
776).  the  Cooperative  State  Research. 
Education,  and  Extension  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date  and  Time:  May  9.  1995,  1:00  p.m.— 
5:00  p.m.;  May  10.  1995.  8:30  a.m.— 5:00 
p.m.;  May  11. 1995.  8:30  a.m.— Noon. 

Place:  USDA.  CSREES.  14th  & 
Independence  Avenue.  S.W.,  Room  3854 
South  Building,  Washington,  D.C.  20250. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  pmrticipate  in  the  meeting  as 
time  and  space  permit. 

Commen/s.  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
pro[)osals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Stations. 

Contact  person  for  Agenda  and  more 
information:  Dr.  Walter  R.  Woods.  Executive 
Secretary,  U.S.  Department  of  Agriculture, 
Cooperative  State  Research,  Education,  and 
Extension  Service,  14th  &  Independence 
Avenue.  S.W.,  Room  3341,  South  Building, 
Washington.  D.C.  20250,  Telephone:  202- 
720-4088. 

Done  at  Washington.  D.C,  this  21st  day  of 
March  1995. 
William  D.  Carlson. 
Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
|FR  Doc.  95-7963  Filed  3-30-95;  8:45  am) 
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Forest  Service 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  to 
.Amend  the  Land  and  Resource 
l^nagement  Plan  for  the  Toyatjie 
National  Forest  Spring  Mountains 
National  Recreation  Area 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

Preparation  of  a  general  management 
plan  for  the  Spring  Mountains  National 
Recreation  area  as  an  amendment  to  the 
Toiyabe  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan);  Toiyabe  National  Forest;  Spring 
Mountains  National  Recreation  Area; 
Clark  and  Nye  Counties.  Nevada. 

summary:  Pursuant  to  the  Spring 
Mountains  National  Recreation  Area  Act 
(P.L.  103-63)  and  36  CFR  219.10(0,  the 
Forest  Supervisor  for  the  Toiyabe 
National  Forest  gives  notice  of  the 
agency's  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  decision  to  prepare  a  general 
management  plan  for  the  Spring 
Mountains  National  Recreation  Area 
(SMNRA)  as  an  amendment  to  the  Land 
and  Resource  Management  Plan  for  the 
Toiyabe  National  Forest.  This 
amendment  would  make  specific 
changes  in  the  Forest  Plan,  as  it  applies 
to  the  SMNRA.  This  notice  includes  a 
summary  of  the  proposed  changes  to  the 
Forest  Plan,  a  description  of  the  need  for 
these  changes,  and  a  brief  description  of 
preliminary  issues  and  potential 
alternatives  to  the  proposed 
amendment.  This  notice  also  provides 
estimated  dates  for  Tiling  the  draft  and 
final  EIS;  information  on  future  public 
involvement;  the  name  and  address  of 
the  responsible  official;  and  the  name  of 
the  person  who  can  provide  additional 
information. 

DECISION  TO  BE  MADE:  The  Spring 
Mountains  National  Recreation  Area  is 
currently  managed  under  three  separate 
land  management  plans,  developed 
independently  by  different  agencies 
under  different  authorities  and 
legislation.  One  of  these  is  the  Forest 
Plan,  which  also  provides  direction  for 
the  rest  of  the  4.5  million  acre  Toiyabe 
National  Forest.  Public  Law  103-63 
directs  the  Forest  Service  to  "develop  a 
general  management  plan  for  the 
Re<:reation  Area  as  an  amendment  to  the 


Toiyabe  National  Forest  Land  and 
Resource  Management  Plan." 

In  January.  1995.  the  Forest  Service 
released  the  Analysis  of  the 
Management  Situation  for  the  SMNRA. 
This  document  reviews  the  best 
available  information  on  the  ecosystems 
and  users  of  the  Spring  Mountains,  and 
identifies  the  need  for  change  in  current 
management  direction.  Through  the 
process  of  environmental  analysis,  the 
Forest  Service  will  decide  whether  or 
not  to  amend  the  Forest  Plan  to  address 
needs  for  change  identified  in  the 
Analysis  of  the  Management  Situation. 
Changes  are  needed  to: 
— Meet  the  direction  established  in  the 
Spring  Mountains  National  Recreation 
Area  Act; 
— Improve  ecosystem  health  and 
sustainability  by  protecting  riparian 
areas,  biodiversity  hotspots.  habitat 
for  threatened,  endangered,  and 
candidate  species,  and  soil  and  water 
quality; 
— Establish  standards  and  guidelines  to 
protect  heritage  resources,  wilderness 
characteristics,  scenic  values,  and 
other  resources  affecting  the  public 
use  and  enjoyment  of  the  land; 
— Respond  to  population  growth  and 
development  in  Las  Vegas  and 
southern  Nevada,  and  changes  in 
public  sentiment  regarding 
management  of  the  Spring  Mountains; 
— Identify  opportunities  for  sustainable 

recreational  use  and  development; 
— Provide  management  direction  for 
lands  transferred  to  the  Forest  Service 
under  the  Nevada  Enhancement  Act 
of  1988; 
— Establish  ecosystem  management  as 
the  organizing  philosophy  for 
management  of  the  SMNRA; 
— Identify  goals,  objectives,  and  desired 
future  conditions  for  each  ecological 
unit  of  the  SMNRA; 
— Respond  to  changes  in  law  and 
direction  in  the  eight  years  since  the 
Forest  Plan  was  approved;  and 
— Establish  a  program  of  monitoring  and 
evaluation  to  support  adaptive 
management  of  the  SMNRA. 
The  proposed  amendment  would  not 
make  any  changes  in  Forest-wide 
direction,  or  in  management  of  other 
portions  of  the  Toiyabe  National  Forest. 
No  irreversible  or  irretrievable 
commitment  of  resources  (site-specific 
actions)  will  be  made  as  a  result  of  this 
decision.  The  Forest  Plan  is  a 
programmatic  document;  projects  to 


implement  it  will  involve  site-specific 
environmental  analysis  and  appropriate 
documentation. 

DATES:  The  agency  expects  to  file  the 
draft  EIS  (DEIS)  with  the  Environmental 
Protection  Agency  and  make  it  available 
for  public  comment  by  November,  1995. 
The  agency  experts  to  file  the  final  EIS 
by  July,  1996. 

MEETINGS  AND  PUBLIC  INVOLVEMENT: 
Based  on  public  recommendations, 
scientific  analysis,  and  the  Analysis  of 
the  Management  Situation,  the  Toiyabe 
National  Forest  has  prepared  a  proposed 
amendment  to  the  Forest  Plan  for 
consideration.  The  Forest  Service 
invites  comments  and  suggestions  from 
Federal.  State  and  local  agencies. 
American  Indian  tribes,  individuals, 
and  organizations  on  issues  concerning 
the  effects  of  this  proposal.  The  agency 
has  scheduled  public  meetings  to 
present  and  discuss  the  proposed  Forest 
Plan  amendment  at: 
—Monday.  April  10.  7:30  pm.  Public 

Library.  Mt.  Charleston.  NV. 
—Tuesday.  April  18.  7:00  pm.  Chamber 

of  Commerce,  Pahrump.  NV. 
—Tuesday.  April  25,  6:00  pm,  Cashman 

Field  mtg  rms.  Las  Vegas.  NV. 
— Date  to  be  arranged.  Fire  Station. 
Mountain  Springs.  NV. 
The  purpose  of  these  meetings  is  to 
discuss  the  proposed  changes  to  the 
Forest  Plan  and  to  identify  issues 
associated  with  those  changes.  Written 
comments  are  encouraged.  Additional 
meetings  with  individuals  or  groups 
will  be  arranged  by  request. 

The  Forest  has  an  extensive  public 
mailing  list  of  interested  and  affected 
people,  developed  during  preparation  of 
the  Analysis  of  the  Management 
Situation,  with  additions  based  on 
participation  at  each  meeting.  The 
Forest  Service  will  continue  to  contact 
everyone  on  the  mailing  list  at  each 
stage  of  the  planning  process  to  provide 
information  and  solicit  input.  Those 
interested  in  being  added  to  the  mailing 
list  should  call  or  write  to  the  address 
below. 

In  addition,  the  Forest  has  continuing 
contact  with  federal,  state  and  local 
agencies  such  as  the  Nevada  Division  of 
Wildlife,  the  Nevada  Division  of  State 
Parks,  the  Bureau  of  Land  Management, 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Clark  County  Planning  Commission, 
and  Congressional  representatives. 
These  agencies,  governments  and 
contacts  will  continue  to  be  part  of  the 
planning  effort. 

Additional  public  meetings  will  be 
scheduled  in  June  to  develop  a  wide 
range  of  alternatives  to  the  Proposed 
Amendment  which  address  the  needs 
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identified  in  the  Analysis  of  the 
Management  Situation,  and  respond  to 
the  significant  issues. 

Comments  will  be  of  most  use  to  the 
planning  team  if  received  before  August, 
1995.  Refer  to  the  FOR  FURTHER 
INFORMATION  CONTACT  in  this  notice  for 
the  contact  individual. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Ingersoll,  Planning  Team  Leader,  Spring 
Mountains  National  Recreation  Area 
2881  S,  Valley  View,  Suite  16,  Las 
Vegas.  NV  89102.  (702)  873-«800. 
RESPONSIBLE  OFFICIAL:  The  Forest 
Supervisor  for  the  Toiyabe  National 
Forest,  located  at  1200  Franklin  Way, 
Sparks,  NV  89431,  is  the  Responsible 
Official  and  deciding  official  for  this 
action.  The  Forest  Supervisor  may 
delegate  this  responsibility  to  an 
Assistant  Forest  Supervisor  in  Las 
Vegas. 

SUPPLEMENTARY  INFORMATION:  Forest 

planning  is  a  dynamic  process  that 
builds  upon  new  information  and 
conditions  developed  since  adoption  of 
a  Forest  Plan.  Forest  Plans  may  be 
amended  as  needed.  The  adoption  of  a 
Forest  Plan  sets  key  decisions  for  the 
long-term  management  of  a  National 
Forest,  These  decisions  can  be  described 
as: 

— Establishment  of  forest-wide  multiple- 
use  goals  and  objectives  (36  CFR 
219.11(b)); 
— Establishment  of  forest-wide 
management  requirements,  or 
standards  and  guidelines  (36  CFR 
219.13); 
— Establishment  of  management  area 
direction  (prescriptions  and 
associated  standards  and  guidelines) 
applying  to  each  specific  management 
area  (36  CFR  219.11(c)); 
—Designation  of  lands  suited  or  not 
suited  for  timber  production  and 
other  resource  management  activities 
(36  CFR  219.14.  219.15,  219.20  and 
219.21); 
— Establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d));  and 
— Recommendations  to  Congress  for  the 
establishment  of  Wilderness,  Wild 
and  Scenic  Rivers,  Research  Natural 
Areas,  and  other  special  designations, 
as  appropriate. 
This  proposed  Forest  Plan 
amendment  is  limited  in  scope.  Changes 
are  proposed  in  management  area 
direction,  suitability  for  resource 
management,  monitoring,  and 
recommendations  for  special 
designations  for  the  Spring  Mountains 
National  Recreation  Area  (less  than  10% 
of  the  land  area  of  the  Toiyabe  National 
Forest).  The  proposed  amendment 
would  make  no  changes  in  forest-wide 


goals  or  standards,  or  in  management 
direction  for  any  other  lands  on  the 
Toiyabe  National  Forest. 

the  amendment  process  began  with 
the  development  of  an  Analysis  of  the 
Management  Situation  (AMS)  for  the 
Spring  Mountains  National  Recreation 
Area  (36  CFR  219.12(e)).  which  was 
distributed  on  January  17. 1995.  The 
AMS: 

— reflects  the  results  of  scientific 

inventories  and  surveys; 
— compiles  public  sentiment  and 

suggestions; 
summarizes  relevant  law.  regulation, 

and  policyl  and 
identifies  the  need  for  change  in  current 

management. 

The  AMS  brings  together  the  best 
available  scientific  information  to 
document  the  conditions  and  trends  of 
ecosystems  and  human  uses  in  the 
Spring  Mountains.  The  public  was 
involved  in  identifying  the  need  for 
changes  to  the  Forest  Plan,  and  many 
groups  worked  closely  with  the 
planning  team  to  develop  the  AMS. 
Between  May,  1994.  and  January,  1995, 
the  Forest  Service  held  eight  open 
houses  and  public  meetings,  made  more 
than  sixty  presentations  to  groups  and 
individuals,  and  solicited  ideas  from 
more  than  600  people.  Copies  of  the 
AMS  may  be  obtained  bv  contacting  the 
FOR  FURTHER  INFORMATION  contact 
identified  previously. 

Based  upon  the  needs  for  change 
identified  in  the  AMS,  the  Forest 
Service  is  proposing  specific  changes  to 
the  long-term  management  direction  for 
the  Spring  Mountains  National 
Recreation  Area.  The  public  is  invited  to 
comment  on  the  proposed  changes  and 
to  identify  alternatives  to  the  proposal 
which  address  the  needs  identified  in 
the  AMS. 

Proposed  Action 

The  Forest  Service  proposes  to 
provide  new  management  direction  for 
the  Spring  Mountains  National 
Recreation  Area,  one  of  five  districts  on 
the  Toiyabe  National  Forest.  The 
proposal  would: 
— designate  two  new  management  areas 

and  realign  one  more  to  encompass 

lands  acquired  through  the 

Enhancement  Act; 
— unify  management  direction  for  the 

SMNRA  under  a  single  management 

plan; 
— provide  new  management 

prescriptions  for  the  SMNRA. 

including  goals,  objectives,  desired 

future  condition,  standards,  and 

guidelines  for  each  of  the  four 

management  areas  involved; 
— expand  the  Carpenter  Canyon 

Research  Natural  Area  to  provide 
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additional  protection  for  the  unique 

resources  of  Carpenter  Canyon; 
— establish  a  program  of  monitoring  and 

evaluation  specific  to  the  SMNRA; 

and 
— identify  opportunities  for  sustainable 

recreational  use  and  development. 

The  full  text  of  the  Proposed 
Amendment  to  the  Forest  Plan  is  being 
distributed  to  the  Forest  Service's 
mailing  list  of  potentially  interested  and 
affected  parties.  Copies  are  available 
upon  request  from  the  Spring 
Mountains  National  Re<;reation  Area 
Planning  Team.  See  FOR  FURTHER 
INFORMATION  CONTACT  above. 

This  proposal  represents  a  starting 
point  for  discussion;  the  Forest  Service 
will  consider  all  reasonable  alternatives 
to  the  proposed  Forest  Plan  amendment, 
including  no  action  (leaving 
management  direction  as  it  is).  Public 
comment  on  this  proposal  will  be  used 
to  develop  alternatives  to  the  proposed 
action.  The  responsible  official  may 
select  any  alternative  developed  through 
this  process  as  the  management  plan  for 
the  SMNRA;  the  proposed  amendment 
will  not  necessarily  be  the  preferred 
alternative. 

Purpose  and  Need/Amendment  Topics 

Not  every  issue  related  to  Forest 
Service  management  is  best  addressed 
through  the  Forest  Plan.  Public 
comment,  monitoring  of  current 
activities,  and  direction  from  the  Spring 
Mountains  National  Recreation  Area  Act 
led  to  the  identification  of  many  topics 
which  might  lend  themselves  to  Forest 
Service  action.  These  topics  were 
categorized  as  follows: 
— Amendment  Topics 
— Implementation  Topics 
— Topics  outside  the  jurisdiction  of  the 

Forest  Service 
— Administrative  Topics 
— Research  Topics 

Amendment  topics  are  identified  and 
discussed  below.  Only  those  topics 
which  fall  into  this  category  are 
addressed  in  the  proposed  Forest  Plan 
amendment. 

Implementation  topics  are  those 
where  the  existing  Forest  Plan  is 
adequate,  but  there  have  been  problems 
with  implementation  of  the  Plan.  One 
example  is  use  of  motor  vehicles  in  the 
Mr.  Charleston  Wilderness.  Motor 
vehicles  are  clearly  prohibited  in  the 
Wilderness  by  the  Wilderness  Act  of 
1964.  the  Nevada  Wilderness  Act.  and 
the  Forest  Plan.  Nevertheless,  some  use 
continues  to  occur,  especially  at  Trough 
Spring  and  Wallace  Canyon,  where  old 
roads  cross  the  Wilderness  boundary. 
This  problem  is  being  addressed 
through  placement  of  barriers  (boulders. 


earth  mounds)  in  road  beds,  and 
increased  law  enforcement. 

Topics  outside  the  jurisdiction  of  the 
Forest  Service  include  those  where  the 
Forest  Service  does  not  have  authority 
to  act.  These  topics  include  issues 
involving  private  land  or  land  under  the 
management  of  other  federal  agencies 
(such  as  the  BLM).  Some  people  in  the 
Mt.  Charleston  area,  for  example,  are 
concerned  over  development  of 
additional  lots  in  Kyle  Canyon.  This  is 
a  proper  subject  for  Clark  County,  but 
not  for  the  Forest  Service,  which  has  no 
jurisdiction  over  private  land. 

Administrative  topics  are  those  which 
relate  to  budget,  personnel,  or 
administrative  procedures,  rather  than 
land  management.  These  are  topics 
which  can  be  addressed  through  the 
Forest  Service  directives  system,  and 
which  do  not  generally  require 
environmental  analysis.  Examples  in 
this  category  include  fees  charged  by  the 
Forest  Service  for  campground 
reservations,  group  events,  and  other 
special  land  uses.  The  Forest  Service 
sets  these  fees  through  administrative 
direction,  in  accordance  with  existing 
law  and  regulation. 

Research  topics  are  those  where 
additional  information,  through 
research,  is  needed.  Once  research 
topics  are  identified,  they  can  be 
investigated  by  the  Forest  Service's 
Intermountain  Forest  and  Range 
Experiment  Station,  or  by  public  or 
private  universities.  One  example  is  the 
need  to  learn  more  about  the  ecology  of 
the  blackbrush  community  and  its 
successional  pathways. 

Amendment  topics  are  those  subjects 
which  can  best  be  resolved  by  amending 
the  Forest  Plan.  These  are  also  known 
as  "public  issues,  management 
concerns,  and  resource  use  and 
development  opportunities"  (36  CFR 
219.12(b)).  Through  work  with 
interested  publics,  the  Planning  Team 
identified  the  following  fifteen 
amendment  topics  in  the  Analysis  of  the 
Management  Situation. 
•  FOREST  HEALTH/BIODIVERSITY— 
The  Spring  Mountains  provide  a 
unique  and  fragile  ecosystem — an 
island  in  the  desert — which  harbors 
many  endemic  species  of  plants  and 
animals.  As  we  have  learned  more 
about  ecosystem  dynamics,  and  as 
Las  Vegas  has  grown,  we  have 
become  increasingly  aware  of 
potential  conflicts.  The  proposed 
amendment  includes  goals, 
objectives,  and  standards  to  assure 
protection  of  ecological  health  and 
diversity  while  providing  for 
sustainable  recreation  use  and 
development. 


•  THREATENED.  ENDANGERED.  AND 

SENSITIVE  SPECIES— The  Spring 
Mountains  provide  habitat  for  four 
listed  threatened  and  endangered 
species,  one  species  proposed  for 
listing,  and  54  candidate  species, 
including  22  which  occur  nowhere 
else  in  the  world.  Proposed 
standards  to  protect  these  species 
are  needed  to  provide  for  recovery 
of  listed  species,  and  to  keep 
candidate  species  from  becoming 
threatened  or  endangered.  The 
proposed  amendment  would 
include  a  conservation  agreement 
with  the  U.S.  Fish  and  Wildlife 
Service  which  could  provide  a  basis 
for  determinations  not  to  list  some 
candidate  species. 

•  WILDLIFE  HABITAT— Wildlife  of  the 

SMNRA  includes  native  species 
ranging  from  mule  deer  and  desert 
bighorn  sheep  to  Palmers  chipmunk 
and  chuckwalla.  Several  game 
species  have  also  been  introduced 
to  the  range,  including  elk.  chukar. 
and  turkey.  Wildlife  populations 
are  managed  by  the  Nevada 
Division  of  Wildlife.  Forest  Plan 
direction  is  needed,  however,  to 
establish  habitat  management 
objectives,  and  to  set  an  appropriate 
balance  between  native  and  non- 
native  species.  Proposed  objectives, 
including  Appropriate  Management 
Levels  (AML's)  for  elk.  are  needed 
in  order  to  provide  direction  for 
habitat  management,  and  for 
improvements  such  as  water 
development. 

•  WILD  HORSES  AND  BURROS— Wild 

horses  and  burros  on  the  SMNRA 
are  managed  by  the  Forest  Service 
under  the  authority  of  the  Wild 
Horses  and  Burros  Protection  Act  of 
1971.  Like  elk.  wild  horses  and 
burros  have  been  introduced  to  the 
Spring  Mountains,  and  are 
maintained  there  to  provide  for 
public  enjoyment.  In  some  areas  of 
the  SMNRA.  wild  horse 
populations  have  increased  to  the 
point  where  riparian  and  spring 
sites  are  affected;  in  other  areas, 
forage  is  so  limiting  that  animal 
condition  is  poor.  Proposed 
objectives,  including  Appropriate 
Management  Levels  (aML's)  are 
needed  in  order  to  provide 
direction  for  management  of  habitat 
and  populations,  and  for 
improvements  such  as  water 
development. 

•  ARCHAEOLOGY— Many  places  in  the 

AMNRA  have  been  used  by  people 
for  thousands  of  years.  Often,  these 
people  have  left  behind  evidence  of 
their  use  of  the  land,  including 
American  Indian  rock  art  and 


roasting  pits,  historic  cabins  and 
savmiills.  and  a  section  of  the 
Spanish  Trail/Mormon  Road.  These 
artifacts  and  sites  offer  us  a  glimpse 
of  our  history  and  culture,  and 
provide  a  window  on  the  dynamics 
and  use  of  the  ecosystem.  Proposed 
management  direction  is  needed  to 
protect  these  resources  while  also 
allowing  for  appropriate 
interpretation  and  enjoyment. 
•  RECREATION  AND 

ADMINISTRATIVE  FACILITIES— 
All  of  the  developed  recreation 
facilities  in  the  SMNRA  are  located 
within  the  old  "Developed 
Canyons"  management  area — 
15,500  acres  in  Kyle  Canyon,  Lee 
Canyon,  and  Deer  Creek.  Most  of 
the  fire  and  administrative  facilities 
of  the  SMNRA  are  in  these  same 
canyons.  In  Cold  Creek,  heavy 
recreation  use  occurs  with  very 
limited  service,  facilities,  or 
management.  Many  people  have 
suggested  dispersing  recreation  use 
and  facilities  over  a  wider  area;  the 
Nevada  Division  of  State  Parks 
commissioned  a  1991  study  which 
identified  suitable  areas  for 
cooperative  development  of  state 
park  facilities.  The  Proposed 
Amendment  includes 
determinations  of  suitability  for 
recreation  development,  as  well  as 
standards  and  guidelines  for 
development  and  management  of 
recreation  and  administrative 
facilities. 
•  WILDLAND/URBAN  INTERFACE— 
The  SMNRA,  and  particularly  the 
developed  canyons  of  the  east 
slope,  are  heavily  influenced  by 
urban  development  centered  in  Las 
Vegas.  Four  small  communities  are 
located  within  the  boundaries  of  the 
SMNRA,  and  further  subdivision 
and  development  on  private  land  is 
likely.  Semi-urban  areas 
surrounded  by  National  Forest 
System  lands  often  present  such 
issues  as  fire  suppression  and 
conflict  with  recreation  users. 
Standards  are  proposed  to  address 
fire  prevention  and  suppression, 
scenic  quality,  water  quality 
degradation,  and  loss  of  wildlife 
habitat  in  and  around  the  wildland/ 
urban  interface. 
•  SCENIC  QUALITY— One  of  the 

principal  resources  of  the  SMNRA. 
and  one  of  the  main  reasons  for  its 
popularity,  is  the  unique  quality  of 
the  area's  scenery.  Cliffs,  towering 
ponderosa  pines,  ancient 
bristlecones,  meadows,  and  snow- 
covered  peaks  all  form  part  of  the 
attraction  of  the  Spring  Mountains 
to  visitors,  proposed  visual  quality 


objectives  are  needed  in  order  to 
establish  standards  for  management 
activities  which  might  affect  scenic 
quality. 

•  WILDERNESS  MANAGEMENT— The 

43,000  acre  Mt.  Charleston 
Wilderness  forms  the  core  of  the 
Spring  Mountains  National 
Recreation  Area,  and  includes  the 
highest  peaks  in  the  range.  The 
Wilderness  also  includes  most  of 
the  bristlecone  pine  forests,  and 
many  species  of  rare  plants  and 
butterflies.  Proposed  standards  and 
guidelines  for  recreational  use  of 
Wilderness  are  needed  to  protect 
these  fragile  resources. 

•  RECREATION  MANAGEMENT— In 

addition  to  camping  and  picnicking 
at  developed  recreation  sites,  many 
people  enjoy  the  SMNRA  as  a  place 
for  sightseeing,  horseback  riding, 
mountain  biking,  off-highway 
vehicle  use,  rock  climbing,  cave 
exploration,  hiking,  backpacking, 
cross-country  skiing,  and  group 
outings.  As  the  population  of 
southern  Nevada  grows,  these  uses 
can  cause  damage  to  natural  and 
cultural  features,  and  sometimes 
conflict  a  bit.  Proposed  standards 
are  needed  to  provide  direction  for 
management  of  these  uses  in  a 
sustainable  manner,  within  the 
capacity  of  the  land. 
•  TRAILS— Of  approximately  50  miles 
of  designated  trails  in  the  SMNRA, 
less  than  7  miles  are  outside  the  Mt. 
Charleston  Wilderness.  Trail  riding 
opportunities  for  mountain  bikes 
and  off-highway  vehicles  (which 
are  excluded  fi-om  the  Wilderness), 
and  for  equestrians  are  limited.  The 
Spring  Mountains  offer  a  great  deal 
of  potentially  suitable  terrain  for 
multiple-use  trails,  including 
opportunities  for  development  of 
regional  trail  networks.  Proposed 
goals  and  standards  for  trail 
development  are  needed  to  suggest 
.    appropriate  locations  and 
management  for  trails. 
•  MONITORING  AND  RESEARCH— 
During  preparation  of  the  Analysis 
of  the  Management  Situation,  the 
Forest  Service  recognized  many 
fields  in  which  information  to 
predict  environmental  effects  is 
limited.  As  the  Spring  Mountains 
receive  unprecedented  levels  of  use, 
how  will  ecosystem  health  and 
function  be  affected?  If  we  continue 
to  suppress  fires,  how  will 
vegetation  and  wildlife  habitat 
change?  How  is  increasing 
recreational  use  affecting  historic 
and  prehistoric  sites?  Our 
inventories  have  often  left  us  with 
more  questions  than  they  have 


answered.  The  proposed  program  of 
monitoring  and  research  is  needed 
to  assess  the  impacts  of  the 
management  courses  we  choose, 
and  to  permit  us  to  change  course 
if  needed. 

•  LAND  ACQUISITION  AND 

DISPOSAL— The  boundaries  of  the 
SMNRA  include  315,648  acres  of 
national  forest  system  land,  and 
7,171  acres  of  private  land.  The 
Spring  Mountains  National 
Recreation  Area  Act  directs  the 
Forest  Service  to  prepare  "an 
inventory  of  all  lands  within  the 
Recreation  Act  not  presently 
managed  as  National  Forest  lands 
that  will  permit  the  Secretary  to 
evaluate  possible  future 
acquisitions."  Land  purchases  and 
exchanges  are  carried  out  on  an 
equal  value  basis  with  willing 
buyers  and  sellers.  Proposed 
direction  for  land  adjustment  is 
needed  to  identify  which  private 
parcels  are  suitable  for  acquisition, 
and  which  national  forest  parcels,  if 
any.  are  available  for  disposal. 

•  FIRE  MANAGEMENT— With 
increased  subdivision  and 
development  of  private  land  within 
the  SMNRA  boundaries, 
management  of  wildfires  assumes 
importance  beyond  simply  the 
protection  of  national  forest 
resources.  At  the  same  time, 
successful  fire  suppression  can 
often  lead  to  dangerous  buildups  of 
fuels,  and  may  result  in  unwanted 
changes  in  vegetation  and  wildlife 
habitat.  Proposed  direction  for  fire 
suppression,  controlled  burning, 
and  fuel  reduction  is  needed  in 
order  to  retain  the  historic  role  of 
fire  in  the  ecosystem  while 
protecting  lives,  property,  and 
natural  resources. 

•  PRIVATE  AND  COMMERCL\L 
DEVELOPMENTS— From  time  to 
time,  the  Forest  Service  receives 
requests  for  private,  commercial 
developments  or  uses  of  national 
forest  system  land.  These  may 
include  electronic  sites  and  public 
utilities,  outfitter/guide  uses, 
competitive  trail  rides  and  other 
group  activities,  and  even 
substantial  commercial 
developments.  The  Lee  Canyon  ski 
area,  the  electronic  sites  on  Angel 
Peak  and  Mt.  Potosi,  and  several 
organizational  camps  are  among  the 
most  visible  examples  of  such  uses. 
Proposed  standards  for  special  uses 
are  needed  to  assist  Forest  Service 
managers  in  identifying  which  uses 
are  appropriate. 
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The  Forest  Service  prepared  the 
proposed  action  as  a  starting  point  for 
analysis  and  scoping.  The  proposed 
action  is  one  way  to  respond  to  the  need 
for  change — to  the  above  amendment 
topics.  The  Forest  Service  will  use 
public  comment  on  the  proposal  to 
identify  significant  issues,  and  to 
develop  to  wide  range  of  alternative 
solutions  to  address  these  needs. 

Preliminary  Issues 

Through  initial  scoping,  the  Forest 
Service  has  identified  the  following 
issues  relating  to  the  effects  of  the 
proposed  Forest  Plan  amendment. 
These  are  preliminary  issues — 
additional  .scoping  and  public 
involvement  will  be  used  to  refine  and 
add  to  this  list  to  develop  a  complete 
understanding  of  all  significant  issues 
related  to  this  proposal. 
—UNCERTAIN  EFFECTS  TO 

SENSITIVE  SPECIES— For  many  rare 
species  of  plants  and  animals,  current 
research  and  inventories  are  not 
sufficient  to  identify  whether  existing 
uses  or  alterations  to  the  ecosystem 
pose  a  threat  to  their  existence.  While 
we  can  sometimes  identify 
"biodiversity  hotspots,"  we  do  not 
completely  understand  the  critical 
factors  necessary  to  ensure  their 
protection.  Scientists  and  others  are 
concerned  that  introduced  species 
(including  wild  horses  and  burros), 
rock  climbing,  and  proposed 
expansion  of  recreational  facilities 
and  trails,  especially  in  Kyle  and  Lee 
Canyons  and  the  Wilderness,  may 
affect  rare  plants  and  animals  in  ways 
which  we  do  not  fully  understand. 
—LIMITS  TO  RECREATIONAL  USE— 
The  proposal  would  limit  some 
opportunities  for  recreational  use  of 
the  Spring  Mountains.  Proposed 
restrictions  on  equestrian  use  above 
timberline,  rock  climbing  in  the 
Wilderness,  expansion  of  the  ski  area 
and  other  commercial  developments, 
closure  of  the  Carpenter  Canyon  road, 
and  restrictions  on  development  of 
recreation  facilities  are,  in  some 
peoples'  minds,  contrary  to  the  spirit 
of  a  national  recreation  area.  Some 
people  are  concerned  that  the 
proposed  limits  on  recreational 
activities  go  too  far,  unnecessarily 
restricting  public  use  within  adequate 
st:ientific  basis. 
—WILD  HORSES  AND  BURROS— The 
proposed  amendment  would  set 
appropriate  management  levels 
(AML's)  for  wild  horses  and  burros. 
Some  people  are  concerned  that  the 
proposed  AML's  are  unnecessarily 
low,  and  many  threaten  the  long-term 
survival  of  these  species  in  southern 
Nevada  by  reducing  genetic  diversity. 


This  concern  includes  the  cumulative 
effects  of  other  agencies'  actions  in 
managing  wild  horse  and  burro  herds. 

—ELK  AND  OTHER  WILDLIFE— The 
proposed  amendment  would  set  an 
AML  for  elk,  and  restrict  introduction 
of  new  non-native  species  and 
augmentation  of  existing  species. 
Some  people  believe  that  the 
proposed  restrictions  on  wildlife 
habitat  management  will  restrict 
wildlife  populations  far  below  levels 
that  the  ecosystem  could  support,  and 
will  limit  the  ability  of  Nevadans  to 
view  and  hunt  game  and  non-game 
wildlife. 

—CONTROLLED  BURNING— The 
proposed  amendment  would 
encourage  controlled  burning  in  some 
areas  of  the  Spring  Mountains  under 
certain  specific  conditions.  Some 
people  are  concerned  that  any 
deliberately  set  fires  could  escape  and 
pose  a  risk  to  life  and  property.  This 
concern  also  includes  the  effecis  of 
fire  on  vegetation,  scenery,  and 
wildlife. 

Preliminary  Alternatives 

The  Forest  Service  will  evaluate  a 
wide  range  of  alternatives  to  the 
proposed  amendment  to  the  Forest  Plan, 
in  response  to  issues  identified  in  the 
scoping  process.  The  agency  expects  to 
consider  at  least  the  following 
alternatives,  which  respond  to 
preliminary  issues  identified  to  date.  As 
new  issues  are  identified  through  public 
involvement,  new  alternatives  may  be 
created,  and  existing  alternatives 
modified.  Some  of  these  preliminary 
alternatives  may  not  be  analyzed  in 
detail.  The  Responsible  Official  may 
select  the  original  Proposed 
Amendment  or  any  of  the  alternatives  to 
it  as  the  final  management  plan  for  the 
Spring  Mountains  National  Recreation 
Area. 

— Alternative  A — Continue  to  manage 
the  Spring  Mountains  National 
Recreation  Area  under  current 
management  plans.  Do  not  amend  the 
Forest  Plan.  This  is  the  "no  action" 
alternative. 
— Alternative  B — Maximize  protection 
of  natural  resources,  heritage 
resources,  and  ecosystem  health. 
When  in  doubt  over  effects,  choose 
standards  which  will  involve  the  least 
risk  to  rare  species,  natural  ecological 
processes,  and  heritage  resource  sites, 
even  if  this  involves  closing  many 
areas  or  activities  to  recreational  use. 
Favor  native  species  and  natural 
processes,  but  use  prescribed  fire  to 
mimic  historic  fire  regime.  Provide  for 
little  or  no  expansion  of  recreation 
opportunities.  Close  the  Spring 
Mountains  Wild  Horse  Territory,  and 


place  the  horses  for  adoption  or 
remove  them  to  other  territories. 

— Alternative  C — Within  the  capacity  of 
the  ecosystem,  maximize 
opportunities  for  recreation  (both 
developed  and  undeveloped)  and 
customer  service,  including  trails, 
roads,  campgrounds,  and  other 
facilities.  This  alternative  would  still 
provide  basic  protection  for 
threatened  and  endangered  species, 
and  would  not  permit  activities  which 
endanger  the  long-term  health  of  the 
ecosystem.  However,  public  uses 
would  not  be  prohibited  or  restricted 
without  hard  scientific  evidence  that 
they  are  harmful. 

— Alternative  D — Maintain  the  same 
balance  of  protection  and 
development  as  the  Proposed 
Amendment,  but  provide  for  the 
maximum  sustainable  populations  of 
wild  horses  and  burros  consistent 
with  maintaining  ecosystem  health. 
Provide  for  water  development  and 
other  habitat  improvements,  and  favor 
wild  horses  over  elk,  other  wildlife, 
and  recreation  development. 

— Alternative  E — Maintain  the  same 
balance  of  protection  and 
development  as  the  Proposed 
Amendment,  but  provide  for  the 
maximum  sustainable  diversity  and 
productivity  of  wildlife  habitat, 
especially  for  game  animals, 
consistent  with  maintaining 
ecosystem  health.  Encourage 
introduction  of  new  species  which 
show  the  potential  to  naturalize,  as 
appropriate.  Provide  for  water 
development  and  other  habitat 
improvements,  and  favor  wildlife  over 
wild  horses  and  recreation 
development. 

— Alternative  F — Maintain  the  same 
balance  of  protection  and 
development  as  the  Proposed 
Amendment,  but  do  not  use 
controlled  bums  or  allow  natural  fires 
to  bum.  Suppress  all  wildfires 
aggressively,  and  use  only  vegetative 
treatments  to  minimize  risk  to 
property  from  fire. 

Public  Comments  on  the  Draf)  EIS 

After  the  Draft  Environmental  Impact 
Statement  has  been  published,  the 
Forest  Service  will  again  be  actively 
seeking  information,  comments  and 
assistance  from  Federal.  State  and  local 
agencies  and  from  individuals  and 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  It  is 
very  important  that  those  interested  in 
this  proposed  action  participate  at  that 
time. 

The  DEIS  and  draft  Forest  Plan 
amendment  should  lie  available  for 
public  review  by  about  November.  1995. 


After  a  comment  period  of  90  days,  the 
Final  Environmental  Impact  Statement 
and  Forest  Plan  amendment  should  be 
completed  by  September,  1996. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will 
extend  90  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  "Notice  of  Availability"  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1973).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  mlings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  March  17, 1995. 
R.M.  "Jim"  Nelson. 

Forest  Supenisor. 

[PR  Doc.  95-7886  Filed  3-30-95;  8:45  am] 
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Environmental  Impact  Statement 
Helicopter  Landings  in  Wilderness, 
Tongass  National  Forest,  Alaska 

agency:  Forst  Service.  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement  (EIS). 

SUMMARY:  The  original  notice  of  intent 
to  prepare  an  environmental  impact 
statement  for  helicopter  landings  in 
Wilderness,  Tongass  National  Forest. 
Alaska  was  published  in  the  August  31, 
1994  Federal  Register  (pages  44964- 
44965). 

The  purpose  of  this  revised  notice  is 
to  clarify  the  scope  of  activities  to  be 
analyzed  in  the  helicopter  landings  in 
wilderness  EIS.  The  EIS  will  include  all 
helicopter  access  for  recreational 
purposes  including  tours,  sightseeing, 
guiding  and  other  commercial 
recreation  purposes.  The  environmental 
consequences  of  helicopter  landing  for 
general  public  access  will  be  addressed. 
If  helicopter  landings  are  approved 
within  Tongass  wildernesses,  allocation 
of  those  landings  between  commercial 
visitor  service  providers  and  other 
members  of  the  public  would  be  made 
in  a  separate  process. 
EFFECTIVE  DATE:  Written  comments 
concerning  the  revised  proposed  action 
to  approve  helicopter  landing  areas  in 
Tongass  National  Forest  wilderness 
should  be  received  on  or  before  May  1, 
1995. 

ADDRESSES:  Send  written  comments  to 
Bill  Tremblay,  Team  Leader  USDA 
Forest  Service,  P.O:  Box  309,  Petersburg, 
AK  99833. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the 
environmental  impact  statement  should 
be  directed  to  Bill  Tremblay,  Team 
Leader,  USDA  Forest  Service,  P.O.  Box 
309,  Petersburg,  AK  99833,  phone:  (907) 
772-3841. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  project  is  to  provide  for 
use  of  helicopters  for  general  public 
access  where  this  use  was  established 
prior  to  designation  of  Wilderness  while 
managing  Tongass  National  Forest 
wilderness  to  provide  high  quality 
Wilderness  opportunities.  In  this 
context,  general  public  access  is  for 
activities  such  as  hiking,  camping, 
photography,  fishing,  skiing, 
sightseeing,  guiding,  and  other 
Wilderness-oriented  forms  of  recreation. 
The  Regional  Forester,  Phil  Janik,  will 
decide  whether  to  allow  helicopter 
landings  for  access  in  areas  that  were 
used  prior  to  Wilderness  designation.  If 
helicopter  landings  are  approved,  the 
Regional  Forester  will  decide  which 


areas  will  be  designated  and  what 
restrictions,  if  any.  will  be  established. 

Issuance  of  the  final  environmental 
impact  statement  is  projected  in  the 
spring  of  1996.  The  Responsible  official 
for  the  decision  is  Phil  Janik,  Regional 
Forester,  Alaska  Region,  P.O.  Box 
21628,  Juneau  Alaska,  99802-1628. 

Dated:  March  22,  1995. 
Phil  Janik, 
Regional  Forester. 
[PR  Doc.  95-7888  Filed  3-30-95;  8:45  am) 
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Sequoia  National  Forest;  California 
Spotted  Owl  DEIS 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
open  house  in  which  the  public  is 
invited  to  participate  in  an  information 
exchange  regarding  alternatives  being 
considered  in  the  California  Spotted 
Owl  Draft  Environmental  Impact 
Statement,  as  they  affect  the  Sequoia 
National  Forest  area. 

DATES  AND  TIME:  April  11,  from  7:00  p.m. 
to  9:00  p.m. 

ADDRESSES:  Springville  Veterans 
Memorial  Building,  35944  Highway  190, 
Springville,  CA  93265. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Judy  Schutza,  Hot  Springs 
Ranger  District,  Route  4,  Box  548, 
California  Hot  Springs,  CA  93207,  (805) 
548-6503. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Ser\'ice  has  released  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  Sierran  Province  Forest 
Plans  with  new  management  direction 
for  the  California  Spotted  Owl.  The 
purpose  of  this  meeting  is  to  exchange 
information  with  the  public  regarding 
the  Draft  Environmental  Impact 
Statement  and  the  preferred  altemative. 

The  meeting  will  be  informally 
structured.  A  member  of  the  team  that 
prepared  the  DEIS  will  be  available  to 
answer  questions  and  discuss  the  DEIS. 
Visual  media  depicting  the  alternatives 
and  selected  environmental 
consequences  will  be  displayed. 

March  27, 1995. 
Linda  C.  Brett, 
Acting  Forest  Supervisor. 
(FR  Doc  95-7907  Filed  3-30-95;  8:45  am] 
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Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC).  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  April  13  &  14. 
1995  at  Rock  Springs  Guest  Ranch.  10 
miles  north  of  Bend.  Oregon  off 
Highway  20.  Times  are  6  to  9  pm  April 
13.  and  8  am  to  4  pm  April  14.  Agenda 
items  include:  (1)  context  of  the 
Advisory  Committee  and  background  on 
the  President's  Forest  Plan;  (2) 
introduction  of  members;  (3)  operating 
guidelines  and  ground  rules;  (4)  mission 
and  purpose  of  the  Province  Advisory 
Committee:  (5)  relationship  to  the  PIEC; 
and  (6)  Open  public  forum.  All 
Deschutes  Province  Advisory 
Committee  meetings  are  open  to  the 
public. 

F0«  FURTHER  INFORMATION  CONTACT: 
Harry  Hoogesteger.  Province  Liaison. 
USDA.  Fort  Rock  Ranger  District,  1230 
N.E.  3rd.  Bend.  Oregon  97701.  503-383- 
4704. 

Dated:  March  15. 1995. 
Sally  Collins. 

Deschutes  National  Forest  Supervisor. 
|FR  Doc.  95-7989  Filed  3-30-95;  8:45  am] 

BILUNO  COM  3410-1 1-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  ttie 
States  of  Louisiana  and  North  Carolina 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  the  Louisiana 
Department  of  Agriculture  and  Forestry 
(Louisiana)  and  the  North  Carolina 
Department  of  Agriculture  (North 
Carolina)  will  end  September  30,  1995. 
according  to  the  Act.  and  GIPSA  is 
asking  persons  interested  in  providing 
official  services  in  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  May  1. 1995. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart.  Chief. 
Review  Branch.  Compliance  Division. 
GIPSA.  USDA.  Room  1647  South 
Building.  P.O.  Box  96454,  Washington. 


DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015. 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier. 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W.. 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(0(1)  of  the  Act  authorizes 
GIPSA'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

GIPSA  designated  Louisiana,  main 
office  located  in  Baton  Rouge, 
Louisiana,  to  provide  inspection  and 
Class  X  and  Class  Y  weighing  services 
under  the  Act  on  October  1.  1992.  and 
North  Carolina,  main  office  located  in 
Raleigh.  North  Carolina,  to  provide 
inspection  services  under  the  Act  on 
October  1.  1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Louisiana  and  North  Carolina  end  on 
September  30.  1995. 

The  geographic  area  presently 
assigned  to  Louisiana,  pursuant  to 
Section  7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Louisiana,  except  those  export  port 
locations  within  the  State. 

The  geographic  area  presently 
assigned  to  North  Carolina,  pursuant  to 
Section  7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selecied  for 
designation,  is  the  entire  State  of  North 
Carolina,  except  those  export  port 
locations  within  the  State. 

Interested  persons,  including 
Louisiana  and  North  Carolina,  are 
hereby  given  the  opportunity  to  apply 
for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 


geographic  areas  is  for  the  period 
beginning  October  1. 1995.  and  ending 
September  30. 1998.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq] 

Dated:  March  22.  1995 
Neil  E.  Porter 

Director.  Compliance  Division 

jFR  Doc.  95-7977  Filed  3-30-95;  8:45  am] 
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Opportunity  to  Comment  on  the 
Applicant  for  the  Eastern  Iowa  Area 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  GIPSA  requests  comments  on 
the  applicant  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  Eastern  Iowa  Grain 
Inspection  and  Weighing  Service.  Inc. 
(Eastern  Iowa). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  May  1.  1995. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief.  Review  Branch.  Compliance 
Division.  GIPSA.  USDA.  Room  1647 
South  Building.  P.O.  Box  96454. 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  to 
|A:ATTMAIL.O:USDA.ID:A36jHARTl. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  !A36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W. .during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  January  31.  1995.  Federal 
Register  (60  FR  5897).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 


to  Eastern  Iowa  to  submit  an  application 
for  designation.  Eastern  Iowa,  the  only 
applicant,  applied  for  designation  to 
provide  official  inspection  services  in 
the  entire  area  currently  assigned  to 
them.  GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  Eastern  Iowa.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  Eastern  Iowa.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicant  written  notification 
of  the  decision. 

AUTHORmr:  Pub.  L.  94-582, 90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.] 

Dated:  March  22, 1995 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc.  95-7965  Filed  3-30-95;  8:45  am] 
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Designation  of  the  Detroit  (Ml),  Keokuk 
(lA),  and  Michigan  (Ml)  Agencies 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Detroit  Grain  Inspection 
Service.  Inc.  (Detroit),  Keokuk  Grain 
Inspection  Service  (Keokuk),  and 
Michigan  Grain  Inspection  Services,  Inc. 
(Michigan),  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATES:  May  1,  1995. 
ADDRESSES:  Janet  M.  Hart,  Chief,  Review 
Branch,  Compliance  Division.  GIPSA. 
USDA.  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M  Hart,  telephone  202-720-8525 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  31,  1994.  Federal 
Register  (59  FR  54428).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Detroit,  Keokuk,  and 
Michigan  to  submit  an  application  for 
designation.  Applications  were  due  by 


November  30, 1994.  There  were  four 
applicants:  Detroit,  Keokuk,  and 
Michigan  each  applied  for  designation 
in  the  entire  area  they  are  currently 
assigned.  Springfield  Grain  Inspection, 
Inc.  (Springfield).  appHed  for  the 
portion  of  Keokuk's  area  that  includes 
all  of  Mason  County  and  the  part  of 
Fulton  County  South  of  State  Route  24. 

GIPSA  requested  comments  on  the 
applicants  in  the  January  3,  1995, 
Federal  Register  (60  FR  96).  Comments 
were  due  by  January  31,  1995.  GIPSA 
received  three  comments  supporting 
redesignation  of  Keokuk.  No  comments 
were  received  regarding  Detroit, 
Michigan,  and  Springfield. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Detroit  and  Michigan 
are  able  to  provide  official  services  in 
the  geographic  area  tor  which  they 
applied,  and  that  Keokuk  is  better  able 
than  Springfield  to  provide  official 
services  in  the  Keokuk  geographic  area. 
Effective  May  1,  1995,  and  ending  April 
30,  1998,  Detroit.  Keokuk,  and  Michigan 
are  designated  to  provide  official 
inspection  services  in  the  geographic 
areas  specified  in  the  October  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Detroit  at  313- 
395-2105,  Keokuk  at  319-524-6482. 
and  Michigan  at  616-781-2711. 

AUTHORnV:  Pub.  L.  94-582.  90  Stat.  2887, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  24, 1995 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc.  95-7964  Filed  3-30-95:  8:45  am] 

BH.UNG  CODE  3410-EN-F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  on  Thursday,  April  20, 
1995,  from  6:00  p.m.  to  8:30  p.m.,  at  the 
Shiloh  Inn,  206  SW  Temple,  Salt  Uke 
City,  Utah  84101.  The  purpose  of  the 
meeting  will  be  to  review  a  draft  report 
on  the  current  project,  brief  members  on 
Commission  and  regional  activities, 
discuss  current  civil  rights  issues,  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Committee  Chairperson  Mary  Stovall 
Richards.  801-378-6138  or  Ki-Taek 
Chun,  Acting  Director  of  the  Rocky 
Mountain  Regional  Office,  303-866- 
1040  (TDD  303-866-1049).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
woriting  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  27, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-7912  Filed  3-30-95;  8:45  am] 

BiLUNQ  COCK  6336-ei-P 


Agenda  and  Notice  of  Putrtic  IMeeting 
of  the  North  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
legulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  on  Tuesday, 
April  25,  1995,  at  2:00  p.m.  and  adjourn 
5:00  p.m.  at  the  Holiday  Inn,  605  E. 
Broadway,  Bismarck,  North  Dakota 
58501.  The  purpose  of  the  meeting  is  to 
brief  the  Committee  on  Commission  and 
regional  activities,  discuss  current  civil 
rights  issues  in  the  State,  and  approve 
plans  for  factfinding  meetings  in 
Bismarck  and  Fargo. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Betty  L.  Mills. 
701-223-4643.  or  Ki-Taek  Chun,  Acting 
Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-104»).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  27,  1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-7913  Filed  3-30-95:  8:45  ami 
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AgwHto  and  Notice  of  Put>iic  Meeting 
of  the  Indiana  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  factfinding  meeting 
of  the  Indiana  Advisory  Committee  to 
the  Commission  will  be  held  from  9:00 
a.m.  until  1:00  p.m.,  on  Thursday.  April 
27.  1995.  at  the  South  Bend  Public 
Library.  304  South  Main  Street.  South 
Bend.  Indiana  46601.  The  purpose  of 
the  meeting  is  to  gather  information  on 
"The  Enforcement  of  Affirmative  Action 
Compliance  in  Indiana  under  Executive 
Order  11246." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Mollis  E. 
Hughes.  219-232-8201.  or  Constance  M. 
Davis.  Director  of  the  Midwestern 
Regional  Office.  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  27.  1995. 
Carol-Lee  Hurley. 

Chief.  Regional  Progmms  Coordination  Unit. 
jFR  Doc.  95-7914  Filed  3-30-95;  8:45  am] 
BtLUNQ  COOC  KU6-01-P 


components.  The  amendment  includes 
additional  foreign  components  that 
could  be  used  in  manufacturing 
authority  conducted  under  zone 
procedures,  including:  labels,  boxes, 
screws,  data  processing  machines  and 
parts  used  for  industrial  control 
equipment,  resistors,  fuses,  connectors, 
plugs,  cables,  pressure  gauges,  voltage 
regulators,  and  typewriter  ribbons  (duty 
range — free  to  9.5%). 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reof>ened 
until  May  15.  1995. 

A  copy  of  the  application  and  the 
amendment  will  be  available  for  public 
inspection  at  each  of  the  following 
locations: 
Tri-City  Regional  Airport,  Room  306, 

State  Highway  75.  Blountsville.  TN 

37617 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  k  Pennsylvania  Avenue.  NW, 

Washington.  DC  20230 

Dated:  March  23. 1995. 
Dennis  PiMxinelli. 
Acting  Executive  Secretary. 
jFR  Doc.  95-8005  Filed  3-30-95;  8:45  ami 

WLUNO  COOC  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclcet  19-04] 

Foreign-Trade  Zone  204 — Sullivan 
County,  TN  (TrI-Clty  area);  Application 
for  Subzone  Siemens  Industrial 
Automation,  Inc.  (Programmable  Logic 
Controllers)  Carter  County.  Tennessee; 
Amendment  of  Application 

Notice  is  hereby  given  that  the 
application  of  the  Tri-City  Airport 
Commission,  grantee  of  FTZ  204. 
requesting  special-purpose  subzone 
status  for  the  robotics/programmable 
logic  controller  products  plant  of 
Siemens  Industrial  Automation.  Inc.. 
Carter  County.  Tennessee  (59  PR  25885. 
5/18/94)  has  been  amended  to  expand 
the  scope  of  activity  to  be  conducted 
under  zone  procedures. 

The  original  application  requested 
authority  to  manufacture  industrial 
control  products  using  certain  foreign 


International  Trade  Administration 

Intent  to  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  April  1995. 
EFFECTIVE  DATE:  March  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance. 
Import  Administratio.1.  International 
Trade  Administration  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482^737. 


SUPPLEMENTARY  INFORMATION: 
Bact^round 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Canada 

Sugar  and  Syrups 
A-122-085 
45  FR  24126 
April  9,  1980 

Contact:  David  Dirstine  at  (202)  482- 
4033 

Greece 

Electrolytic  Manganese  Dioxide 
A-484-801 
54  FR  15243 
April  17.  1989 

Contact:  Thomas  Barlow  at  (202)  482- 
5256 

)apan 

Calcium  Hypochlorite 

A-588-401 

50  FR  15470 

April  18.  1985 

Contact:  Sheila  Forbes  at  (202)  482- 

5253 
Japan 

Cyanuric  Acid 
A-588-019 
49  FR  18148 
April  27,  1984 
Contact:  Sheila  Forbes  at  (202)  482- 

5253 

Kenya 

Standard  Carnations 

A-7 79-602 

52  FR  13490 

April  23.  1987 

Contact:  Michael  Panfeld  at  (202)  482- 

0168 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Departments  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 


Opportunity  to  Ob)ect 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)(3),  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  April  1995.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)(3),  (4), 
(5).  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  March  7, 1995. 
Joseph  A.  Spetrini 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-8002  Filed  3-30-95;  8:45  am) 

BILUNQ  CODE  3S10-DS-P 


[A-1 22-050] 

Racing  Plates  (Aluminum  Horseshoes) 
From  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  a 
respondent,  the  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  revieW  of 
the  antidumping  duty  finding  on  racing 
plates  from  Canada.  "The  review  covers 
one  firm  and  the  period  February  1, 
1993,  through  January  31,  1994. 
Preliminary  results  were  published  on 
December  19,  1994.  Since  there  were  no 
comments,  we  determine  that  the 
dumping  margin  for  Equine  Forgings 
Limited  remains  at  .01  percent,  the 
dumping  margin  from  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  March  31.  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482^195  or 
482-3814,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  Department  published 
preliminary  results  on  December  19, 
1994.  The  Department  has  now 
completed  the  administrative  review  in 
accordance  with  section'751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  racing  plates  (horseshoes) 
that  are  made  of  aluminum,  may  have 
cleats  or  caulks,  and  come  in  a  variety 
of  sizes.  They  are  used  on  race  horses, 
polo,  jumping,  hunting,  and  other 
performing  horses,  as  differentiated 
from  pleasure  and  work  horses.  During 
the  review  jjeriod  such  merchandise 
was  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
7616.90.00.  The  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

Final  Results  of  Review 

The  Department  received  no 
comments  on  its  preliminary  results. 
Therefore,  the  margin  from  the 
preliminary  results  is  the  final  margin 
for  the  period  February  1,  1993,  through 
January  31, 1994: 


Manufacturer/exporter 

Margin 
(percent) 

Equine  Forgings  Limited 

.014 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawrn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firm  will  be  that  firm's  rate  established 
in  the  final  results  of  this  administrative 
review.  Since  the  rate  for  Equine 
Forgings  Limited  is  de  minimis,  there 
will  be  a  cash  deposit  of  zero  on 
shipments  from  this  firm;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 


most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  less-than-fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  "all  others" 
rate  will  remain  at  6.77  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibilitv 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  March  22.  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-8012  Filed  3-30-95;  8:45  am] 

BILUNG  CODE  351fr-OS-M 

[A-670-804] 

Spartders  from  the  People's  Republic 
of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  October  18. 1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  sparklers 
from  the  People's  Republic  of  China 
(PRO  (59  FR  52510).  The  review  was 
requested  for  one  manufacturer. 
Guangxi  Native  Produce  Import  and 
Export  Corporation,  Beihai  Fireworks 
and  Firecrackers  Branch  (Guangxi),  of 
the  subject  merchandise  to  the  United 
States  and  the  review  period  June  1, 
1992  through  May  31,  1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
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comments.  The  final  results  are 
unchanged  from  those  presented  in  the 
preliminary  results. 
EFFECTIVE  OATB:  March  31.  1995. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Matthew  Blaskovich  or  Zev  Primor, 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230:  telephone  (202)  482-5831/ 
4114. 

SUPPLEMENTARY  INFORkUTION: 

Background 

On  June  18.  1991,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  sparklers 
from  the  FRC  (56  FR  27946).  On  June  7. 
1993.  the  Departnwnt  published  a  notice 
in  the  Federal  Register  notifying 
interested  parties  of  the  opportunity  to 
request  an  administrative  review  of 
sparklers  from  the  FRC  (58  FR  31941). 
On  June  28.  1993.  the  petitioners 
requested,  in  accordance  with  19  CFR 
353.22(a),  that  we  conduct  an 
administrative  review  of  exports  to  the 
United  States  by  Guangxi,  for  the  period 
June  1,  1992,  through  May  31.  1993. 
Guangxi  had  received  a  separate  rate  in 
the  final  determination  of  sales  at  less 
than  fair  value  (LTFV).  We  published  a 
notice  of  initiation  of  the  antidumping 
administrative  re.iew  on  July  21, 1993 
(58  FR  39007).  On  October  18,  1994.  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  sparklers 
from  the  PRC.  The  Dejjartment  has  now 
completed  that  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  sparklers  from 
the  FRC.  Sparklers  are  fireworks,  each 
comprising  a  cut-to-length  wire,  one  end 
of  which  is  coated  with  a  chemical  mix 
that  emits  bright  sparks  while  burning. 
Sparklers  are  currently  classifiable 
under  subheading  3604.10.00  of  the 
Harmonized  Tariff  Schedules  (HTS). 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive 
as  to  the  scope  of  this  proceeding.  The 
period  of  review  (FOR)  was  June  1, 
1992,  through  May  31,  1993. 

Best  Information  Available 

On  February  22, 1994,  we  mailed 
Guangxi  a  questionnaire  explaining  the 
review  procedures.  The  questionnaire, 
which  covered  exports  to  the  United 


States  for  the  FOR.  was  due  on  April  14, 
1994.  We  did  not  receive  a  response  by 
the  due  date  and,  thus,  asked  Skypak 
International  Express  (TNT)  to  trace  the 
mailing  and  verify  Guangxi 's  receipt  of 
the  document.  On  May  4.  1994,  TNTs 
delivery  office  in  Hong  Kong  confirmed 
that  the  questionnaire  was  accepted  by 
a  representative  of  Guangxi  on  March  3, 
1994.  Because  we  have  received  no 
response  and  have  not  been  contacted 
by  Guangxi,  we  determine  that  Guangxi 
is  an  uncooperative  respondent. 
Therefore,  in  accordance  with  section 
776(c)  of  the  Act,  we  are  using  the  best 
information  available  (BIA)  Sks  the  basis 
for  determining  a  dumping  margin  for 
Guangxi's  United  States  entries  during 
the  FOR. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodoiogy  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  a  review, 
and  margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
do  not  cooperate  in  a  review.  This 
methodology  has  been  upheld  by  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  [see  Allied-Signal  Aerospace  Co. 
V.  the  United  States.  Slip  Op.  93-1049 
(Fed.  Cir.  June  22,  1993);  see  also  Knipp 
Stahl  Ag.  et.  at.  v.  the  United  States. 
Slip  Op.  93-64  (Crr  May  26,  1993)). 
Given  that  Guangxi  did  not  respond  to 
the  Department's  questionnaire,  wre  find 
that  Guangxi  has  not  cooperated  in  this 
review. 

In  accordance  with  our  BIA 
methodology  Tor  uncooperative 
respondents,  we  assign  as  BIA  the 
higher  of:  (1)  The  highest  of  the  rates 
found  for  any  firm  for  the  same  class  or 
kind  of  merchandise  in  the  same 
country  of  origin  in  the  LTFV 
investigation  or  prior  administrative 
reviews:  or  (2)  the  highest  rate  found  in 
this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the 
same  country  of  origin  (see  Final  Results 
of  Antidumping  Administrative  Review: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings!  and  Parts 
Thereof  From  France;  et  al.  (57  FR 
28379,  June  24,  1992)). 

We  are  using  as  BIA  the  highest  rate 
established  in  the  remand  of  the  LTFV 
final  determination  (58  FR  53708,  July 
29,  1993),  which  was  93.54  percent. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  The  final  results 
are  therefore  unchanged  from  those 
presented  in  the  preliminary  results, 
and  we  determine  that  a  margin  of  93.54 
percent  exists  for  Guangxi  for  the  period 
June  1,  1992,  through  May  31,  1993. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  Guangxi  will  be  the  rate  as 
stated  above;  (2)  for  PRC  exporters  not 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  the 
cash  deposit  rate  will  be  the  FRC 
country-wide  rate  of  93.54  percent,  the 
rate  established  in  the  remand  of  the 
LTFV  final  determination;  and  (3)  the 
cash  deposit  rate  for  non-PRC  exporters 
will  be  the  rate  established  for  that  firm 
if  a  separate  rate  has  been  established 
for  that  firm;  if  a  non-PRC  exporter  does 
not  have  its  own  separate  rate,  the 
deposit  rate  for  that  firm's  shipments 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter. 

Tnese  deposit  requirements  shall 
remain  in  effect  until  the  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  16.  1995. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  9S-«014  Filed  3-30-95:  8:45  ami 
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[A-S83-8O0] 

Certain  Small  Business  Telephone 
Systems  and  Subassemblies  Thereof 
from  Taiwan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Lou  Apple,  Office 
of  Antidumping  Investigations,  Import 


Administration,  International  Trade 
Administration,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4136  or  (202)  482- 
1769.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  publication  of  our 
preliminary  results  on  December  28, 
1994  (59  FR  66912),  the  following 
events  have  occurred: 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  No  comments  were 
received. 

The  Department  of  Commerce  (the 
Department)  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  cites  to  the 
statute  and  the  I>epartment's  regulations 
refer  to  the  provisions  as  they  existed  on 
December  31.  1994. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof,  currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  item  numbers:  8504.40.0004, 
8504.40.0008,  8504.40.0010. 
8504.40.0015,  8517.10.0020. 
8517.10.0040,  8517.10.0050, 
8517.10.0070.  8517.10.0080, 
8517.30.2000,  8517.30.2500, 
8517.30.3000,  8517.81.0010, 
8517.81.0020,  8517.90.1000, 
8517.90.1500,  8517.90.3000, 
8517.90.4000,  and  8518.30.1000. 
Although  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Certain  small  business  telephones  and 
subassemblies  thereof  are  telephone 
systems,  whether  complete  or 
incomplete,  assembled  or  unassembled, 
with  intercom  or  internal  calling 
capability  and  total  non-blocking  port 
capacities  of  between  two  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its 
full  capability  only  when  operated  as 
part  of  a  small  business  telephone 
system.  These  subassemblies  are 
designed  as  follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  Answer  all  lines  in 
the  system,  monitor  the  status  of  other 


phone  sets,  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is 
defined  to  include  any  combination  of 
two  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  Housing,  had  set,  cord  (line 
or  hand  set),  power  supply,  telephone 
set  circuit  cards,  or  console  circuit 
cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  a  key  service 
unit,  control  unit,  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  units  described 
in  the  preceding  sentence  which  consist 
of  one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  connectors  to  accept  circuit 
cards  or  modules  and  building  wiring. 

(3)  Circuit  cards  and  modules 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  is 
excluded  from  the  scope  of  this  order: 
(1)  Nonproprietary  industry-standard 
("tip/ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  covered  system, 
even  though  a  system  may  be  adapted 
to  use  such  nonproprietary  equipment 
to  provide  some  system  functions;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjunct  software 
used  on  external  data  processing 
equipment. 

Final  Results  of  Review 

The  Department  received  no 
comments  on  its  preliminary  results  of 
review.  Therefore,  the  final  results  of 
our  review  are  identical  to  those  in  the 
preliminary  results: 


Manufacturer/exporter 

Margin 

(percent) 

Brtronic  Telecoms  Co.,  Ltd 

6.97 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  this  administrative  review  for  all 


shipments  of  the  subject  merchandise 
entered  or  withdrawn  &x)m  warehouse 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  case  deposit 
rate  for  the  reviewed  company  will  be 
as  outlined  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufacturers  or  exporters 
will  be  0.00  percent,  the  "all  other"  rate 
established  in  the  original  less-than-fair- 
vaiue  investigation  by  the  Department 
(54  FR  42543,  October  17,  1989),  in 
accordance  with  the  decisions  of  the 
Court  of  International  Trade  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (1993),  and  Federal-Mogul 
Corporation  v.  United  States.  822  F. 
Supp.  782  (1993). 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antitdumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibilities  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  17,1995. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration. 

jFR  Doc.  95-8013  Filed  3-30-95;  8:45  am) 
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[A-427-801] 

Antifriction  Bearings  (Ottier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France;  Amendment  to 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Reclsion 
of  Partial  Revocation  of  Antidumping 
Duty  Order 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  reviews  and  recision  of 
partial  revocation  of  Antidumping  Duty 
Order. 

SUMMARY:  On  February  28.  1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (60  FR  10959)  the  Final  results 
of  its  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  hx>m 
France.  Germany,  )apan,  Singapore, 
Sweden,  Thailand,  and  the  United 
Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
are  ball  bearings  and  parts  thereof  (BBs). 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  The 
review  period  was  May  1,  1992,  through 
April  30,  1993.  Based  on  corrections  to 
the  calculation  of  United  States  price 
(USP).  we  are  amending  the  final  results 
with  respect  to  French  BBs  and  SPBs 
sold  by  one  company,  SKF  France 
(SKF).' 

We  are  also  rescinding  the  revocation 
of  the  antidumping  duty  order  on  SPBs 
from  France  with  respect  to  SKF,  since 
the  dumping  margin  is  no  longer  de 
minimis. 

EFFECTIVE  DATE:  March  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Rosenbaum  or  Michael  Rill, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230,  telephone 
(202)482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28,  1995,  the  Department 
published  in  the  Federal  Register  the 
final  results  of  its  administrative 
reviews  of  the  antidumping  duty  orders 
on  AFBs  from  France,  Germany,  Japan, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
are  BBs,  CRBs,  and  SPBs.  The  review 


period  was  May  1, 1992,  through  April 
30.  1993. 

In  these  final  results,  we  revoked  in 
part  the  antidumping  duty  order  on 
SPBs  from  France  with  respect  to  SKF 
based  on  three  consecutive  years  of  zero 
or  de  minimis  weighted-  average 
dumping  margins  in  accordance  with  19 
CFR  353.25(a). 

Subsequent  to  the  issuance  of  our 
final  results,  the  Torrington  Company 
(Torrington),  the  petitioner,  alleged  a 
clerical  error  in  the  calculation  of 
dumping  margins  for  SKF  with  respect 
to  BBs  and  SPBs  from  France.  We 
determined  there  was  a  ministerial  error 
in  the  calculation  of  USP  in  the  final 
results  for  AFBs  from  France  sold  by 
SKF.  Specifically,  purchase  price  sales 
made  by  SKF  were  reported  in  French 
francs,  and  we  failed  to  convert  these 
prices  to  U.S.  dollars.  We  have  therefore 
corrected  our  calculation  of  SKF's  USP. 

Recision  of  Revocation 

After  correction  of  this  ministerial 
error,  we  found  that  the  weighted- 
average  margin  for  SPBs  from  France 
sold  by  SKF  no  longer  is  de  minimis. 
Therefore,  the  criteria  for  partial 
revocation  pursuant  to  19  CFR  353.25(a) 
have  not  been  met,  and  we  hereby 
rescind  the  partial  revocation  of  the 
antidumping  duty  order  on  SPBs  from 
France  with  respect  to  SKF. 

Amended  Final  Results  of  Reviews 

As  a  result  of  our  corrections,  we  have 
determined  the  following  percentage 
weighted-average  margins  to  exist  for 
the  period  May  1,  1992  through  April 
30. 1993: 


Company 

BBS 

SPBs 

SKF  

3.74 

49.08 

Based  on  these  results,  we  will  direct 
the  Customs  Service  to  collect  cash 
deposits  of  estimated  antidumping 
duties  on  all  appropriate  entries  in 
accordance  with  the  procedures 
discussed  in  the  final  results  of  these 
reviews. 

These  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  resuhs  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 


this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  is  published  in 
accordance  with  section  751(f)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(0)  and  19  CFR  353.28(c). 

Dated:  March  23. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
jFR  Doc.  95-8011  Filed  3-30-95;  8:45  am) 
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[A-688-834] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antidumping  Duty 
Investigation  of  Stainless  Steel  Angle 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Maeder  or  Bill  Crow,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3330  or  482-0116. 
respectively. 

Final  Determination 

We  determine  that  stainless  steel 
angle  (SSA)  from  Japan  is  being  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act"). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
of  sales  at  less  than  fair  value  in  this 
investigation  on  November  4.  1994  (59 
FR  56053.  November  10.  1994).  the 
following  events  have  occurred. 

On  November  23.  1994.  the 
petitioners  alleged  that  the  preliminary 
margin  calculations  contained  three 
distinct  ministerial  errors.  As  detailed 
in  the  Deceml)er  8. 1994.  memorandum 
to  Barbara  R.  Stafford,  the  Department 
agreed  that  the  errors  identified  by  the 
petitioners  were  ministerial  in  nature, 
but  did  not  amend  the  preliminary 
determination  because  these  errors  were 
not  significant,  as  defined  in  the 
Proposed  Regulations  (19  CFR 
353.15(g)(4)(ii)). 

In  December  1994.  the  Department 
conducted  its  sales  and  cost 


verifications  of  the  respondent,  Aichi 
Steel  Works  Ltd.  ("Aichi")  in  Japan. 

On  February  17,  1995,  the  petitioners 
and  Aichi  submitted  case  briefs. 
Rebuttal  briefs  were  submitted  by  both 
parties  on  February  24,  1995. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  angle"  includes 
hot-rolled,  whether  or  not  annealed  or 
descaled,  stainless  steel  products  of 
equal  leg  length  angled  at  90  degrees, 
that  are  not  otherwise  advanced. 

The  stainless  steel  angle  subject  to 
this  investigation  is  currently 
classifiable  under  subheadings 
7222.40.30.20  and  7222.40.30.60  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

As  noted  in  the  March  21.  1995 
memorandum  from  the  Acting  Director 
of  the  Office  of  Antidumping 
Investigations  to  the  Deputy  Assistant 
Secretary  for  Investigations,  the 
Department  has  clarified  the  scope  of 
the  investigation  as  published  in  the 
preliminary  determination,  to 
specifically  exclude  stainless  steel 
products  of  unequal  leg  length. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1, 1993,  through  April  30, 
1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 
References  to  the  Antidumping  and 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  57  FR  1131  (Jan.  10, 
1992),  concerning  corrections  of 
ministerial  errors.  ("Proposed 
Regulations"),  are  provided  solely  for 
further  explanation  of  the  Department's 
antidumping  practice.  Although  the 
Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding,  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3,  1995). 


Such  or  Similar  Comparisons 

For  purposes  of  the  final 
determination,  we  have  determined  that 
SSA  constitutes  a  single  "such  or 
similar"  category  of  merchandise. 

The  respondent  reported  that  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  during  the  POI. 
Because  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of:  (1)  Stainless  steel  grade;  (2)  leg- 
length;  (3)  thickness;  (4)  spine  length; 
and  (5)  other  characteristics,  as  listed  in 
Appendix  V  of  the  Department's 
questionnaire,  and  in  accordance  with 
section  772(16)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSA 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  When  comparing  the  U.S. 
sales  to  sales  of  similar  merchandise  in 
the  home  market,  we  made  adjustments 
for  differences  in  physical 
characteristics,  pursuant  to  19  CFR 
353.57.  Further,  in  accordance  with  19 
CFR  353.58,  we  made  comparisons  at 
the  same  level  of  trade,  where  possible. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  an  unrelated  purchaser 
before  importation  into  the  United 
States  and  because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated.  For  the  reasons  detailed  in 
the  Comment  section  of  this  notice,  we 
reclassified  the  level  of  trade  of  U.S. 
sales  to  categorize  them  as  having  been 
made  to  a  trading  company. 

With  regard  to  the  calculation  of 
movement  expenses,  we  made 
deductions  from  the  U.S.  sales  price, 
where  appropriate,  for  foreign 
brokerage,  foreign  inland  freight,  and 
insurance. 

We  recalculated  U.S.  credit  expenses 
based  on  Aichi 's  lending  rate  to  its 
customers  as  opposed  to  Aichi 's 
investment  return  rate.  In  accordance 
with  section  772(d)(1)(B)  of  the  Act,  we 
added  to  USP  the  amount  of  import 
duties  which  were  not  collected  on 
inputs  due  to  exportation  of  SSA  to  the 
United  States. 

In  accordance  with  our  standard 
practice,  pursuant  to  the  decision  of  the 
U.S.  Court  of  International  Trade  (CIT) 
in  Federal-Mogul  Corporation  and  The 


Torrington  Company  v.  United  States, 
834  F.  Supp.  1391  (CIT  1993),  our 
calculations  include  an  adjustment  to 
U.S.  price  for  the  consumption  tax 
levied  on  comparison  sales  in  Japan.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  France  (60 
FR  10538, 10539,  February  27,  1995) 
and  Preliminary  Antidumping  Duty 
Determination:  Color  Negative 
Photographic  Paper  and  Chemical 
Components  from  Japan  (59  FR  16177, 
16179,  April  6, 1994),  for  an  explanation 
of  this  methodology. 

Foreign  Market  Value 

As  stated  in  the  preliminary 
determination,  we  found  that  the  home 
market  was  viable  for  sales  of  SSA.  in 
accordance  with  19  CFR  353.48(a). 

Because  Aichi  maintained  that  its 
sales  to  related  parties  in  the  home 
market  were  made  at  arm's  length,  we 
examined  those  sales  under  the 
Department's  arm's-length  test.  Where 
possible,  in  applying  this  test,  we 
compared  related  and  unrelated  party 
sales  at  the  same  level  of  trade.  We 
considered  a  party  as  related  to  the 
respondent  whenever  the  respondent 
had  a  substantial  owmership  interest  in 
the  party.  See  Appendix  II  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (58  FR 
37077,  July  9,  1993)  for  more 
information  on  the  Department's  arm's- 
length  test.  In  order  to  determine 
whether  a  sale  is  made  at  arm's  length, 
we  must  compare  the  related-party  price 
for  a  given  product  model  to  the  average 
price  for  the  same  product  model  as 
sold  to  unrelated  customers.  Therefore, 
certain  related-party  sales  were 
excluded  from  our  analysis  because 
those  specific  product  models  could  not 
be  compared  to  unrelated  sales  and 
because  they  were  made  in  insignificant 
quantities. 

In  the  home  market,  Aichi  sells  SSAs 
through  several  distribution  channels. 
Where  Aichi  sold  SSAs  through  its 
subsidiary,  that  subsidiary's  sales  to 
unrelated  parties  formed  the  basis  of  our 
FMV  calculation.  We  only  included 
sales  to  the  related  parties  that  were 
made  at  arm's  length. 

We  calculated  FMV  based  on 
delivered  prices.  Deductions  were  made 
for  discounts  and  rebates,  where 
applicable. 

In  light  of  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  Federal 
Circuit's  (CAFC)  in  Ad  Hoc  Committee 
of  AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States,  13 
F.3d  398  (Fed.  Cir.  1994).  the 
Department  no  longer  can  deduct  home 
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market  movement  charges  from  FMV 
pursuant  to  its  inherent  power  to  Till  in 
gaps  in  the  antidumping  statute. 
Instead,  we  adjust,  where  appropriate, 
for  those  expenses  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a).  Accordingly,  in  the 
present  case,  we  deducted  post-sale 
home  market  inland  freight  and 
insurance  from  FMV  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a). 

Examination  of  the  facts  surrounding 
one  expense  claimed  as  a  rebate  by 
Aichi  led  iis  to  determine  that  this 
reported  adjustment  was,  in  fact,  a 
transfer  of  funds  from  the  parent  to  its 
subsidiary.  As  stated  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Color  Television  Recievers  from 
Korea  (53  FR  24975,  July  1,  1988), 
"Transactions  between  related  parties 
are  intracorporate  transfers  of  funds  for 
which  no  adjustment  should  be 
allowed."  In  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  Finland  (56  FR 
56372.  November  4,  1991),  we  made  an 
exception  for  rebates  paid  to  a  related 
party  where  sales  to  that  party  were 
found  to  be  at  arm's  length.  However,  in 
this  instancy,  the  rebates  in  question  are 
to  a  related  reseller,  and  the  sales 
reported  to  the  Department  are  the 
downstream  resales  of  that  related  party 
to  the  first  unrelated  purchaser.  This 
rebate  was  not  passed  on  to  the 
unrelated  purchaser.  Consequently,  we 
did  not  make  any  adjustments  to  FMV 
for  this  claimed  rebate. 

FMV  was  reduced  by  home  market 
packing  costs  and  U.S.  packing  costs 
were  added,  in  accordance  with  section 
773(a)(1)  of  the  Act.  The  Department 
also  made  circumstance-of-sale 
adjustments  for  home  market  direct 
selling  expenses,  which  included 
imputed  credit  expenses,  and 
commissions,  in  accordance  with  19 
CFR  353.56(a)(2).  Pre-sale  warehousing 
expenses  and  pre-sale  foreign  freight 
charges  were  classified  as  home  market 
indirect  selling  expenses,  pursuant  to 
the  Departments  practice  and  as  upheld 
by  The  Tonington  Co.  v.  the  United 
States,  No.  91-08-00567.  Slip  Op.  94- 
168  (CIT  1994).  We  deducted 
commissions  incurred  on  home  market 
sales  and  added  total  U.S.  indirect 
selling  expenses,  capped  by  the  amount 
of  home  market  commissions;  those 
total  U.S.  indirect  selling  expenses 
included  U.S.  inventory  carrying  costs, 
and  indirect  selling  expenses  incurred 
in  )apan  on  U.S.  sales. 

We  adjusted  for  the  consumption  tax 
in  accordance  with  our  practice  (see 
"United  States  Price"  section  of  this 
notice). 


Cost  of  Production  (COP) 

As  we  indicated  in  our  preliminary 
determination,  on  September  7,  1994, 
the  Department  initiated  an 
investigation  of  sales  in  the  home 
market  made  below  the  cost  of 
production  (COP).  In  order  to  determine 
whether  home  market  sales  prices  were 
below  COP  within  the  meaning  of 
section  773(b)  of  the  Act,  we  calculated 
COP  based  on  the  sum  of  the 
respondent's  cost  of  materials, 
fabrication,  general,  and  packing 
expenses,  in  accordance  with  19  CFR 
353.51(c).  As  discussed  in  the 
Department's  cost  verification  report, 
Aichi  had  misreported  the  material 
costs  of  two  SSA  models.  We  corrected 
the  reported  material  costs  used  in  COP 
and  constructed  value  (CV)  for  those 
two  models  by  using  the  average 
material  cost  of  all  other  models  of  the 
same  grade  as  a  reasonable  surrogate, 
since  verification  revealed  that  the 
misreporting  resulted  from  a  technical 
flaw  inherent  in  the  computerized  cost 
allocations  used  by  Aichi  in  the  normal 
course  of  business.  We  then  compared 
the  COP  to  the  home  market  selling 
prices,  net  of  movement  charges  and 
discounts  and  rebates. 

In  accordance  with  Section  773(b)  of 
the  Act,  we  followed  our  standard 
methodology  to  determine  whether  the 
home  market  sales  of  each  product  were 
made  at  prices  below  their  COP  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

To  satisfy  the  requirement  of  773(b)(1) 
that  below-cost  sales  be  disregarded 
only  if  made  in  substantial  quantities, 
we  applied  the  following  methodology. 
Where  we  found  that  over  90  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP.  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that 
respondent's  below-cost  sales  are  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP.  we 
disregarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  a  respondent's  sales  of  a 
given  product  were  at  prices  below  the 
COP  and  were  sold  over  an  extended 
period  of  time,  we  disregarded  all  sales 
for  that  model  and  calculated  FMV 
based  on  CV.  in  accordance  with  section 
773(b)  of  the  Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act.  in  order  to  determine 


whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI.  we  did  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  found 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time; 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  the  United  Kingdom 
(60  FR  10558.  10560.  February  27, 
1995).  Based  on  this,  for  U.S.  sales  of 
certain  products,  there  were  adequate 
home  market  sales  made  above  the.  cost 
of  production  to  serve  as  FMV.  For  U.S. 
sales  of  other  products,  there  were  not. 
In  such  cases,  we  matched  U.S.  sales  to 
CV. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  cost  of  materials,  fabrication, 
general  expenses,  profit,  and  U.S. 
packing  cost.  In  accordance  with  section 
773(e)(1)(B)  of  the  Act,  for  general 
expenses,  which  include  selling  and 
financial  expenses  (SG&A),  we  used  the 
reported  general  expenses  because  these 
were  greater  than  the  statutory 
minimum  often  percent  of  the  cost  of 
production.  For  profit,  we  used  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  manufacturing  and  general 
expenses,  because  Aichi's  reported 
profit  was  less  than  eight  percent  of  the 
total  of  cost  of  manufacturing  and 
general  expenses. 

Currency  Conversion 

We  have  made  currency  conversions 
based  on  the  official  exchange  rates,  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York,  in  effect  on  the  dates  of  the 
U.S.  sales,  pursuant  to  19  CFR  353.60. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information  used  in 
making  our  final  determination. 

Interested  Party  Comments 

Comment  1 — Level  of  Trade 

The  petitioners  maintain  that  the 
reported  U.S.  sales  were  not  made  to  a 


UMI 


distributor,  as  the  respondent  claims, 
but  to  a  trading  company.  They  contend 
that  since  the  sales  are  made  to 
Kanematsu  '  for  delivery  to  its  wholly- 
owned  subsidiary,  KGS,  and  since 
Kanematsu  is  a  trading  company,  U.S. 
sales  should  be  classiHed  as  trading 
company  sales.  According  to  the 
petitioners,  Aichi's  descriptions  in  its 
June  29.  1994.  submissions  at  exhibits 
31  and  32  identify  Kanematsu  at  a 
different  level  of  trade  than  reported. 
The  petitioners  maintain  that  the  record 
shows  that  Kanematsu  did  not  inventory 
SSA.  since  the  subject  merchandise  was 
shipped  directly  by  Aichi  to  KGS.  Thus, 
they  argue.  Aichi's  own  definition 
categorizes  Kanematsu  as  a  trading 
company. 

Aichi  claims  that  it  has  reported 
levels  of  trade  based  on  the  different 
economic  functions  performed  by  its 
customers.  According  to  the  respondent, 
while  Kanematsu  is  nominally  a  trading 
company,  it  actually  functions  as  a 
distributor  in  Japan  for  sales  of  SSA, 
since  it  does  take  the  SSA  into 
inventory.  Correspondingly,  the 
respondent  reported  sales  to  Kanematsu 
in  the  home  market  as  "distributor" 
sales.  Aichi  maintains  that  it  detailed  in 
its  June  29,  1994,  submission  and  in  the 
documentation  of  sales  at  verification, 
how  Aichi's  sales  to  the  United  States 
begin  with  price  negotiations  held  with 
KGS,  not  Kanematsu.  Aichi  stresses  that 
it  deals  directly  with  KGS,  which 
functions  as  a  mill  depot  for  Aichi's 
angles  and,  therefore,  holds  inventory. 
Aichi  reiterates  that  the  prices  are  set 
between  Aichi  and  KGS  on  GIF  terms 
considering  KGS's  function  as  a  mill 
depot,  and  that  the  price  to  Kanematsu 
is  merely  calculated  from  this  GIF  price. 
Respondent's  argument  centers  on  the 
price  negotiations  between  Aichi  and 
KGS,  and  Kanematsu's  role  in 
facilitating  the  documentation  for 
Aichi's  sales  to  KGS;  accordingly.  Aichi 
maintains  that  its  sales  are,  in  effect,  to 
a  distributor. 

DOC  Position 

We  disagree  with  the  respondent.  In 
accordance  with  19  CFR  353.58.  we 
have  changed  the  designation  of  U.S. 
sales  level  of  trade  to  that  of  a  trading 
company.  It  is  Kanematsu  which 
establishes  the  basic  business 
relationship  with  Aichi  and  which  pays 
for  the  merchandise.  Because 
Kanematsu  is  the  controlling  entity  with 
final  approval  of  the  subject  sales  to  the 
United  States,  we  have  determined  that 
the  appropriate  designation  of  the  level 


■  Aichi  has  not  claimed  proprietary  treatment  for 
the  identity  of  its  U.S.  cuf-toirer.  nor  for  that 
customer's  U.S.  subsidiary. 


of  trade  of  U.S.  sales  is  that  of  a  trading 
company  transaction.  Thus,  we  are 
matching  trading  company  sales  in 
Japan  to  trading  company  sales  in  the 
United  States  first;  if  no  trading 
company  sales  exist  in  Japan  for  the 
product  model,  then  we  used  distributor 
sales  in  Japan  instead. 

Comment  2 — Aichi's  Price  Protection 
Program  as  Control 

The  petitioners  maintain  that  in  the 
event  the  Department  does  not  classify 
Aichi's  home  market  sales  price 
protection  program  as  a  commission 
program,  the  Department  should 
reconsider  its  determination  not  to  treat 
Aichi  and  the  participating  members  of 
the  price  protection  program  as  related 
parties.  They  restate  their  argument, 
previously  made  before  the  preliminary 
determination,  that  the  record 
demonstrates  that  the  manufacturer, 
Aichi.  exercises  significant  control  over 
the  selling  practices  of  the  reseller 
companies  participating  in  the  price 
protection  program.  Contending  that, 
while  these  parties  are  not  related  via 
stock  or  equity  ownership,  the  business 
dealings  between  them  do  not  represent 
arm's-length  transactions,  the 
petitioners  argue  that  the  Department 
should  treat  these  parties  as  related. 

Aichi  counters  that  the  Department 
thoroughly  reviewed  its  records  at 
verification  to  examine  the  members' 
activities,  none  of  whiA  would  give 
Aichi  either  de  jure  or  de  facto  control 
over  these  member  companies.  Rejecting 
the  petitioners'  contention  that  the 
possibility  of  control  is  the  operative 
standard  for  relatedness,  Aichi  states 
that  the  petitioners  have  failed  to 
provide  any  measurable  criteria  for 
applying  such  a  standard.  Aichi 
maintains  that,  in  the  absence  of 
evidence  that  Aichi  exerts  control  over 
these  members  and  in  the  absence  of  an 
ownership  interest  greater  than  5 
percent,  the  petitioners  argument  that 
Aichi  is  related  to  these  customers 
should  be  rejected. 

DOC  Position 

We  disagree  with  the  petitioners  and 
determine  that  members  of  the  program 
are  not  related.  We  believe  that  the 
evidence  on  the  record  does  not  indicate 
that  Aichi  maintains  control  over 
members  of  the  price  protection 
program.  The  information  provided 
does  not  indicate  that  Aichi  can  set  the 
prices  of  the  members;  price  is  set  by 
market  conditions.  The  price  protection 
agreement  is  not  a  contractual 
agreement  constituting  business  control 
over  the  members.  No  evidence  exists  in 
the  record  of  this  investigation  which 
indicates  that  Aichi  exercises,  or  can 


exercise,  control  over  participants  in  the 
price  protection  program. 

Comment  3 — The  Nature  of  Price 
Protection  Adjustments 

The  petitioners  maintain  that  the 
Department  should  treat  the  amounts 
which  Aichi  claimed  as  discounts  as 
home  market  commissions  under  the 
commission  offset  provision.  They  argue 
that  a  review  of  the  administration  of 
the  price  protection  program 
demonstrates  that  the  adjustments 
granted  represent  ommissions  rather 
than  discounts,  arguing  that  the 
calculation  of  the  adjustments  is  based, 
not  on  the  purchases  made  by  these 
firms,  but  rather  on  their  resales.  The 
petitioners  further  maintain  that 
discounts  are  price  reductions  which 
are  based  solely  on  the  transaction 
between  the  manufacturer  and  the 
immediate  purchaser.  The  analysis 
conducted  by  petitioners  instead 
characterizes  the  reported  adjustments 
as  the  equivalent  of  payments  for 
services  rendered  by  a  commissioned 
agent.  The  f>etitioners  cite  to  the  Final 
Eteteimination  of  Sales  at  Less  than  Fair 
Value:  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  from  Taiwan 
(55  FR  34585.34598  (August  L3.  1990)), 
which  they  maintain  shows  that  the 
Department  has  classified  selling 
expenses  as  commissions  when  it  found 
that  the  manufacturers'  trading 
company  performed  the  functions  of  a 
commission  agent. 

As  an  alternative  approach,  the 
petitioners  argue  that  even  if  the 
Department  decides  not  to  treat  all  of 
the  price  protection  adjustments  as 
commissions,  it  should,  at  a  minimum, 
offset  indirect  U.S.  selling  expenses 
against  those  price  protection 
adjustments  expressly  identified  as 
commissions. 

Aichi  states  that  the  petitioners  ignore 
a  basic  distinction  between  discounts 
which  are  a  prepayment  price 
reduction,  and  commissions  which  are 
a  form  of  payment  for  services.  Aichi 
maintains  that  its  accounting  system 
treats  discounts  differently  from 
commissions  and  likewise  the 
Department's  methodology  should  treat 
the  adjustments  differently.  Citing 
numerous  investigations  and  court 
cases,  including  Sonco  Steel  Tube 
Division  v.  United  States,  714  F.  Supp. 
1218, 1222  (CIT  1989),  Aichi  seeks  to 
demonstrate  that  the  Department's 
practice  of  treating  early  payment 
discounts  as  price  adjustments  instead 
of  circumstance-of-sale  adjustments  is 
longstanding  and  supported  by  the 
Courts.  Aichi  believes  that  the  pre- 
payment price  protection  adjustments 
are  similar  to  early-payment  discount 
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programs  and,  accordingly,  should  be 
given  the  same  treatment  in  the 
Department's  margin  calculations. 

Aichi  maintains  that  since  the  price 
protection  program  deals  with 
reductions  in  prices  to  its  customers, 
not  in  selling  expenses  actually  incured. 
the  program  cannot  be  considered  to 
generate  commissions.  Aichi  notes  that 
in  its  accounting  system,  the  price 
protection  discounts  are  netted  from 
accounts  receivable  as  a  reduction  from 
sales  revenue  and  are,  therefore, 
reflected  in  its  net  sales.  Aichi  contrasts 
its  treatment  of  commissions  (paid  only 
on  non-subject  merchandise)  which  are 
expensed  in  Aichi 's  SC&A  accounts 
with  its  treatment  of  the  price  protection 
adjustments  as  a  component  netted  from 
accounts  receivable. 

Central  to  Aichi's  presentation  is  its 
contention  that  the  Department  in  every 
prior  determination  has  determined 
price  protection  adjustments  to  be 
discounts:  for  this  reason  it  refers  to  its 
listing  of  those  determinations  in 
exhibit  4  of  its  September  19, 1994. 
submission.  According  to  Aichi,  the 
discount  nominally  identified  as  the 
"commission"  adjustment  was 
administered  and  calculated  according 
to  an  agreed-upon  formula  just  as  are  all 
other  components  of  the  price 
protection  program. 

Aichi  maintains  that  the  petitioners' 
citation  to  Sweaters  from  Taiwan  is  ill- 
chosen  because,  in  that  investigation, 
the  Department  treated  payments  to  a 
trading  company  as  commissions  for  a 
combination  of  reasons  not  present  here: 
because  the  trading  company  never  took 
possession  of  the  merchandise,  because 
the  trading  company  never  paid  the 
manufacturer  directly  for  the 
merchandise,  and  because  the 
respondent  treated  the  payment 
amounts  as  commission  expenses  in  its 
accounting  records. 

DOC  Position 

We  agree,  in  part,  with  both  parties. 
Under  the  program.  Aichi  receives 
aggregate  monthly  resale  reports  from 
the  price  protection  member  companies: 
Aichi  does  not  set  prices  for  the  member 
companies.  Member  companies  do  not 
report  individual  sales  prices  back  to 
Aichi,  only  aggregate  resales  values.  The 
price  protection  program  does  not 
require  member  companies  to  report 
expenses  to  Aichi;  the  program's  various 
adjustments  take  into  account  that  the 
member  firms  will  incur  certain  selling 
expenses  in  making  those  resales. 

As  described  by  Aichi  and  verified  by 
the  Department,  the  general  purpose 
and  actual  administration  of  the  price 
protection  program  consists  of  Aichi 
granting  price  reductions  to  its  customer 


to  ensure  a  set  return  on  the  resales  of 
the  merchandise.  Unlike  the  company 
examined  in  the  investigation  of 
Sweaters  from  Taiwan,  Aichi  did  not 
report  the  expenses  incurred  by  an 
intermediary  party  in  making  resales. 
Instead,  Aichi  is,  for  the  most  part, 
granting  discounts  in  order  to  ensure 
that  the  prices  received  by  resellers  are 
adequate.  Because  these  price 
adjustments  are  based  on  claims  settled 
according  to  terms  agreed  upon  at  sale 
and  before  payment,  we  are  treating  the 
claimed  adjustments  for  four  of  the  five 
elements  of  the  price  protection 
program  as  discounts,  similar  in 
execution  to  early  payment  discounts, 
for  purposes  of  the  final  determination. 
See  Sonco  Steel  Tube  Division  v.  United 
States.  714  F.  Supplement  1218,  1222 
(CIT  1989):  Granular 
Polytetrafluorethylene  Resin  from  Japan: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  60  FR 
5622  (January  30,  1995):  et  al. 

Four  adjustments  (the  exception  being 
the  adjustment  calculated  in  recognition 
of  member  companies'  role  as  resellers) 
are  not  like  commissions,  which  are 
normally  set  at  given  rates  prior  to  sale 
and  which  are  not  dependent  on 
ultimate  resale  prices.  One  component 
of  Aichi's  program,  however,  which  was 
specifically  designed  in  recognition  of 
the  selling  function  of  the  member 
companies,  is  the  functional  equivalent 
of  a  sales  commission.  As  stated  by 
Aichi  in  its  July  28,  1994,  submission  at 
18,  "Aichi  guarantees  *   *   *  a  set  return 
on  their  SSA  sales  by  granting  a 
commission  for  their  resales  of  Aichi 
SSAs  and  price  adjustments  that 
'account'  for  'selling  expenses' 
presumably  incurred  *   *   *  in  making 
resales."  The  reduction  in  price  termed 
a  commission  adjustment  is,  in  fact, 
similar  to  a  commission  payment.  The 
amount  is  set  and  administered  like  a 
commission.  This  adjustment  is 
designed,  by  Aichi's  own  account,  to 
take  into  consideration  the  expenses 
which  the  price  protection  member 
companies  must  incur  to  find  and 
maintain  their  customers.  The 
importance  of  this  function  is 
underlined  by  Aichi's  reliance  on  the 
external  sales  and  marketing  abilities  of 
its  price-protected  customers.  We  are, 
therefore,  treating  this  reported 
adjustment  as  a  commission,  deducting 
it  from  FMV  and  adding  to  FMV 
indirect  selling  expenses  incurred  by 
Aichi  on  U.S.  sales,  capped  by  the 
amount  of  the  home  market 
commission. 

Comment  4 — Duty  Drawback 

The  petitioners  maintain  that  the 
record  in  the  investigation  demonstrates 


that  Aichi  is  not  entitled  to  an  upward 
adjustment  to  U.S.  price  by  virtue  of 
duty  drawback.  They  contend  that  Aichi 
does  not  have  a  valid  claim  to  a  duty 
drawback  adjustment  because  the  cost 
verification  demonstrated  that  import 
duties  were  not  included  in  the  prices 
for  any  of  the  angle  that  Aichi  sold  in 
Japan  during  the  POI.  They  cite  the 
December  29. 1994,  cost  verification 
report,  which  states  that  "Aichi  re- 
exported enough  nickel  and  chromium 
during  the  POI  in  order  to  avoid  paying 
any  (import)  duty  amounts."  They  also 
cite  the  report's  analysis  that  "since 
there  are  no  duties  included  in  the 
home  market  price,  it  may  be 
appropriate  to  exclude  the  submitted 
addition  to  COP  and  CV  for  exempted 
duty,  and  to  exclude  the  duty 
adjustment  to  USP." 

"The  petitioners'  contention  rests  on 
the  concept  that  the  statute  requires  that 
import  duties  be  added  to  U.S.  price  in 
order  to  prevent  the  creation  of 
dumping  margi/is.  or  the  increase  of 
dumping  margins,  as  a  resuh  of 
comparing  duty-inclusive  home  market 
prices  to  duty-exclusive  U.S.  prices. 
Based  on  this  interpretation,  the 
petitioners  maintain  that  granting  a 
drawback  adjustment  in  this  case  would 
contravene  the  object  of  the  statute 
because  the  record  shows  that  Aichi 
used  both  domestic  and  imported  nickel 
and  chromium  to  manufacture  its 
stainless  steel  products,  and  because 
Japan's  substitution  drawback 
regulations  allowed  Aichi  to  obtain 
exemption  from  payment  of  duties  for 
all  of  its  imported  nickel  and  chromium. 
Thus,  they  argue,  all  of  Aichi's  home 
market  sales  were  at  prices  that  were 
exclusive  of  duties  on  imported  nickel 
and  chromium.  The  petitioners  object  to 
the  comparison  of  what  they 
characterize  as  duty-inclusive  U.S. 
prices  to  duty-exclusive  home  market 
prices. 

Alternatively,  they  argue  that  if  the 
Department  adds  duty  drawback  to 
Aichi's  U.S.  prices  it  should  also  add 
the  same  amount  of  import  duties  to 
Aichi's  reported  home  market  prices 
and  reported  cost  of  production. 

The  petitioners  maintain  that  none  of 
the  arguments  presented  by  Aichi  in  its 
case  brief  alters  the  Department's 
concerns  voiced  in  the  cost  verification 
report.  They  contend  that  the  reasoning 
inherent  in  Aichi's  arguments  suggests 
that  the  drawback  adjustment  is 
inappropriate.  Petitioners  characterize 
Aichi's  reporting  as  specifically 
acknowledging  that  the  purpose  of  the 
duty  drawback  adjustment  is  to 
"neutralize  the  duty  difference  between 
sales  made  to  the  U.S.  and  sales  made 
in  the  home  market." 


Aichi  maintains  that,  in  its 
preliminary  determination,  the 
Department  correctly  made  a  price- 
related  adjustment  to  Aichi's  U.S.  price 
for  duty  drawback  earned  in  connection 
with  its  exports  to  the  United  States. 
Likewise,  Aichi  believes  that  the 
Department  was  correct  in  its 
preliminary  upward  adjustment  to 
Aichi's  COP  and  CV  for  the  amount  of 
duty  drawback,  revenues  included  in  its 
cost  of  production.  According  to  Aichi, 
the  upward  adjustment  to  cost  is 
necessary  because  COP  and  CV  are 
intended  to  represent  the  theoretical 
cost  of  producing  a  product  to  be  sold 
in  the  home  market.  Aichi  states  that  its 
cost  system  does  not  specifically 
allocate  duty  drawback  earned  between 
cost  of  production  for  export  products 
and  cost  of  production  for  home  market 
products.  Thus,  Aichi  maintains,  it 
needed  to  extract  duty  drawback  savings 
from  its  normal  cost  system  to  enable 
the  Department  to  identify  the 
theoretical  costs  of  production  for  a 
product  to  be  sold  in  the  home  market. 
Aichi  disagrees  with  the  comments  in 
the  cost  verification  report,  which  noted 
that  there  may  be  a  connection  between 
the  purpose  of  Aichi's  price-related  duty 
drawback  adjustment  and  its  cost- 
related  duty  drawback  adjustment. 
Aichi  argues  that  there  is  no  connection 
because,  while  the  price-related 
adjustment  captures  duty  drawback 
savings  which  are  earned  in  connection 
with  exports  to  the  United  States,  the 
cost-related  adjustment  simply  isolates 
the  duty  drawback  savings  included  in 
its  normal  cost  accounting  system  for  all 
products. 

In  addressing  the  petitioners' 
arguments,  Aichi  cites  to  the  statute. 
Court  decisions.  Department  practice, 
and  the  GATT.  in  maintaining  that  it  is 
irrelevant  whether  products  sold  in  the 
home  market  are  produced  from 
imported  and  duty-paid  raw  materials. 
According  to  Aichi,  the  petitioners 
mischaracterize  the  conditions  under 
which  the  Department  makes  a  duty- 
drawback  adjustment. 

In  Aichi's  view,  the  antidumping 
statute  and  the  Department's  practice  do 
not  require  the  respondent  receiving 
rebates  on,  or  exemptions  from,  import 
duties  by  reason  of  exportation  of 
finished  products,  to  demonstrate  that 
its  home  market  prices  include  import 
duties  in  order  for  its  U.S.  prices  to  be 
eligible  for  a  duty-drawback  adjustment. 
Aichi  maintains  that  the  statute  and 
regulations  make  clear  that  the  duty- 
drawback  adjustment  is  to  capture  a 
difference  in  selling  circumstances 
whereby  a  company  receives  import 
duty-drawback  rights  or  earnings  by 
virtue  of  exportation  which  are  not 


earned  when  products  are  sold  on  the 
home  market.  Citing  several 
investigations,  including  Certain 
Welded  Stainless  Steel  Pipe  from  Korea 
(57  FR  53693,53696)  (1992),  Aichi  seeks 
to  demonstrate  that  the  Department  has 
consistently  used  a  two  prong  test  to 
analyze  duty-drawback  claims: 

•  Import  duty  and  rebate  are  directly 
linked  to,  and  dependent  upon  one 
another,  and; 

•  The  company  claiming  the 
adjustment  can  demonstrate  that  there 
were  sufficient  imports  of  imported  raw 
material  to  account  for  the  duty 
drawback  received  on  the  exports  of  the 
manufacturing  product. 

Aichi  faults  the  petitioners  for  not 
noting  that  the  Court  of  International 
Trade  has  flatly  rejected  past  requests  to 
add  as  a  new  condition  to  the  two-prong 
test  the  mandatory  inclusion  of  dutiable 
imported  inputs  into  the  production  of 
the  merchandise  sold  in  the  home 
market.  Aichi  cites  Chang  Tieh  Industry 
V.  U.S..  840  F.  Supp.  141. 147  (CIT 
1993): 

[Plaintiffs]  arguments  provide  no  basis 
from  which  to  conclude  that  drawback 
adjustments  should  not  be  made  unless  ITA 
determines  that  the  cost  of  th^  products  sold 
in  the  home  market  is  duty-inclusive.  To 
require  such  a  flnding  would  add  a  new 
hurdle  to  the  drawback  test  that  is  not 
required  by  the  statute. 

Maintaining  that  the  petitioners' 
suggestion  to  make  an  upward  duty- 
drawback  adjustment  to  FMV  by 
increasing  the  import  duty  component 
of  cost  of  production/constructed  value 
is  tantamount  to  not  making  any 
adjustment  at  all,  Aichi  asks  the 
Department  to  reject  such  an  alternative. 
According  to  Aichi,  the  amount  of 
import  duties  included  in  COP/CV  will 
depend  on  several  factors  including:  (1) 
Whether  the  company  normally 
allocates  duty-drawback  earnings  to  the 
cost  of  production  for  export  products, 
(2)  the  relative  quantity  of  raw  materials 
which  are  imported  and  exempted  from 
import  duties,  and  (3)  the  volume  of 
home  market  sales  relative  to  the 
volume  of  export  sales  to  all  countries. 
Aichi  argues  that  none  of  these  factors 
affects  the  calculation  of  the  entitlement 
or  earnings-based  adjustment  used  to 
increase  U.S.  price.  Aichi  concludes 
that  there  is  no  legal  or  policy  reason  for 
denying  or  changing  Aichi's  drawback 
adjustment. 

DOC  Position 

We  disagree  with  the  petitioners.  The 
only  germane  issue  is  whether  or  not 
Aichi's  documented  duty  drawback 
meets  the  two  pertinent  statutory' 
criteria.  At  verification  we  examined 
Aichi's  duty  drawback  and  documented 


that  the  application  of  the  duty 
exemption  program  reported  to  the 
Department  had  been  accurately 
described  and  quantified.  Although 
Aichi  then  and  now  maintains  that  the 
imported  materials  need  not  have  been 
physically  consumed  in  the  actual 
production  of  the  U.S.  shipments, 
company  officials  also  demonstrated 
that  imported  alloys  are  used  in  the 
batches  from  which  SSAs  destined  for 
the  United  States  were  produced.  Most 
importantly,  the  inclusion  of  imported 
inputs  in  equal  proportions  in 
merchandise  sold  in  both  the  home 
market  and  in  the  United  States  is  not 
a  requirement  for  obtaining  a  duty 
drawback  adjustment.  As  stated  by  the 
Department  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Welded  Stainless  Steel  Pipes  from 
Taiwan  (57  FR53705,  53710,  November 
12, 1992): 

Other  claims  by  petitioners  do  not  speak  to 
the  test  traditionally  applied  by  the 
Department  but  rather  seek  to  impmse 
additional  requirements  for  duty  drawback 
claims,  which  are  not  required  by  the  statute, 
the  regulations,  or  past  EJepartment  practice. 
There  is  no  basis  for  petitioners'  argument 
that  the  Department  should  not  make  a  duty 
drawback  adjustment,  unless  it  determines 
that  the  cost  of  products  sold  in  the  home 
market  includes  duties  on  imjwrted  raw 
materials. 

Therefore,  we  made  a  duty  drawback 
adjustment  to  U.S.  price  in  our  final 
margin  calculations  following  this 
principle.  In  accordance  with  this 
principle,  the  Department  calculates  the 
amount  of  duty  included  in  CV.  CV 
includes  import  duties  which  have  been 
waived  or  rebated  upon  export  because 
such  duties  are  added  to  U.S.  price.  The 
cost  figures  used  for  constructed  value 
reflect  the  weighted-average  value  of 
duty  costs,  which,  due  to  Aichi's  use  of 
domestically-sourced  inputs  in  the 
production  of  SSA,  are  not  necessarily 
the  exact  equivalent  of  the  duty 
drawback  adjustment  on  U.S.  sales. 

Comment  5 — Rebates 

The  petitioners  argue  that  the 
Department  should  correct  the  mistake 
noted  in  the  verification  report  at  pages 
20-23,  whereby  Aichi  included  the 
three  percent  consumption  tax  in  the 
numerators  of  its  formulas  for  allocating 
rebates  and  thus  overstated  the  reported 
rebates.  The  respondent  did  not  address 
this  issue. 

DOC  Position 

On  Februar>'  23, 1995.  the  Department 
instructed  Aichi  to  resubmit  a  computer 
tape  correcting  this  calculation  error.  It 
did  so  on  March  3, 1995. 


UMI 
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Comment  6 — Sales  Outside  the 
Ordinary  Course  of  Trade 

The  petitioners  agree  with  Aichi's 
contention  that  sales  of  ferritic  angle 
should  be  considered  as  sales  outside 
the  ordinary  course  of  trade  because 
Aichi  did  not  sell  ferritic  angle  to  the 
United  States  during  the  POI.  They  also 
agree  with  Aichi's  argument  that  billing 
and  expense  adjustments  that  were 
erroneously  classified  as  sales 
transactions  should  be  excluded  from 
consideration  as  a  basis  for  FMV.  They 
note  without  comment  that  Aichi 
contends  that  angles  with  spine  length 
of  seven  meters  are  outside  of  the 
ordinary  course  of  trade.  However,  they 
disagree  with  Aichi's  contention  that 
products  for  nuclear  use,  grade  304HT 
or  of  special  straightness,  should  be 
considered  outside  the  ordinary  course 
of  trade.  The  petitioners  maintain  that 
since  no  physical  differences  existed 
but,  instead,  different  selling  and 
packing  costs  were  incurred,  Aichi 
should  have  reported  those  under  the 
respective  charges  and  adjustment  Helds 
available  in  the  sales  listing.  According 
to  the  petitioners,  a  number  of  the  home 
market  product  codes  used  for  those 
products  Aichi  identifies  as  within  the 
ordinary  course  of  trade  are  also  used 
for  those  products  which  Aichi  claims 
to  be  outside  the  ordinary  course  of 
trade.  The  petitioners  argue  that  Aicbi, 
has  not  submitted  evidence  to  show  that 
the  special  sales  were  made  through  a 
different  chuinel  of  trade  or  by  way  of 
some  unusual  marketing  practice.  In  the 
petitioners'  view,  the  Depkartment's 
acceptance  of  a  designation  of  outside 
the  ordinary  course  of  trade  is  normally 
reserved  for  sample  sales  and  sales  of 
secondary  cjuality. 

The  petitioners  contend  further  that, 
because  Aichi  did  not  provide  timely 
evidence  to  support  its  claim  that 
nuclear  SSAs  were  sold  outside  the 
ordinary  course  of  trade,  the  Department 
should  not  exclude  those  transactions 
from  the  final  margin  analysis.  For 
support,  the  petitioners  cite  the  QT's 
ruling  in  Timken  Co.  v.  United  States, 
865  F.  Supp.  850  (CIT  1994),  which 
overturned  the  [Department's  exclusion 
of  certain  sales  as  outside  the  ordinary 
course  of  trade  where  the  respondents 
only  alleged  that  their  sales  were  not  in 
the  ordinary  course  of  trade.  Further, 
the  petitioners  maintain  that  Aichi's 
arguments  fail  because  none  of  the 
circumstances  identified  by  Aichi 
provide  a  sufficient  basis  for  treating 
sales  for  nuclear  applications  as  sales 
outside  the  ordinary  course  of  trade. 
The  petitioners  maintain  that  SSAs  sold 
for  nuclear  purposes  possess  the  same 
anti-corrosive  properties  as  SSA  sold  for 


other  applications.  Moreover,  they 
contend  that  special  expenses  incurred 
to  make  nuclear  application  sales  could, 
and  should,  have  been  captured  as 
claims  for  circumstance  of  sale 
adjustments. 

Aichi  maintains  that  the  nuclear  SSA 
sales  involved  such  different 
circumstances  that  they  should  be 
excluded  from  the  margin  calculation 
analysis.  According  to  Aichi,  the 
Department  verified  that  the  nuclear 
SSAs  are  distinguished  by  their  unique 
sales  process  and  application,  and  that 
these  factors  are  sufficient  to  call  for  the 
exclusion  of  nuclear  SSAs  from  the 
antidumping  analysis.  The  special 
requirements  for  nuclear  SSAs, 
examined  at  verification,  such  as  special 
documentation  of  quality,  special 
warranties,  special  inspections,  special 
packing,  and  special  quality  control 
inspections,  in  conjunction  with 
relatively  different  quantity  and  prices 
in  comparison  to  sales  of  SSA  not 
certified  for  nuclear  use,  are  factors 
Aichi  lists  in  support  of  its  request  for 
exclusionary  treatment.  Aichi  cites 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Tapered  Roller 
Bearings,  Finished  and  Unhnished,  and 
Parts  Thereof,  from  Japan,  52  FR  30700, 
30704  (August  17.  1967)  ("Tapered 
Roller  Bearings  from  Japan")  in  support 
of  its  contention  that  the  [Department 
excludes  sales  whep  the  transactions: 
(1)  Involve  individual  sales  at  very 
small  quantities  at  substantially  higher 
prices:  (2)  most  of  the  sales  were  later 
cancelled;  and,  (3)  there  were  no 
comparable  sales  in  the  United  States. 

Contending  that  because  the  price  of 
nuclear  SSAs  are  set  at  vastly  different 
price  ranges  due  to  the  unique  nature  of 
the  products  and  their  sales  process, 
Aichi  rejects  the  possible  use  of 
circumstance-of-sale  adjustments  as 
inadequately  capturing  the  basic  sales 
differences.  Aichi  maintains  that  these 
unique  circumstances  are  precisely  the 
reason  for  excluding  these  sales  as 
unrepresentative.  Aichi  further 
maintains  that  none  of  the  home  market 
product  codes  which  the  petitioners 
ascribe  as  applying  both  to  sales 
designated  as  outside  the  ordinary 
course  of  trade  and  to  sales  designatied 
as  within  the  ordinary  course  of  trade, 
pertain  to  sale  of  nuclear-use  SSA. 
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We  disagree  with  both  parties.  As  to 
whether  ferritic  and  nuclear-use  sales 
were  made  outside  the  ordinary  course 
of  trade.  Aichi  has  made  an 
unsubstantiated  argument.  Aichi  has  not 
substantiated  its  claim  under  the 
guidelines  enunciated  in  Tapered  Roller 
Bearings  from  Japan,  in  support  of  its 


contentions.  Additionally,  the  claims  set 
forth  do  not  satisfy  the  criteria 
enunciated  in  Final  Results  of 
Antidumping  Ehity  Administrative 
Reviews:  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India. 
56  FR  R4.753.  64.753-55  (1991)  (these 
terms  were  reiterated  in  the  Court  of 
International  Trade's  remand  order  in 
Circular  Welded  Non-Alloy  Pipe  from 
the  Republic  Korea).  To  determine 
whether  sales  were  made  outside  of  the 
ordinary  course  of  trade,  it  is 
appropriate  for  the  Department  to 
analyze:  (1)  The  number  of  home  market 
customers  buying  the  products:  (Z)  the 
product  standards  and  uses  of  the 
products;  and.  (3)  price  and  profit 
differentials  between  the  alleged  non- 
ordinary  sales  and  sales  made  in  the 
ordinary  course  of  trade.  (See  Ledede 
Steel  Co.  vs.  U.S..  No.  92-12-00784, 
Slip  94-160.  at  28-29  (CIT  October  12, 
1995)  Remand  Order.  Sates  of  ferritic 
SSA  comprise  a  relatively  small 
percentage  of  the  total  quantity  of  sales. 
However,  Aichi  never  reported  the  data 
to  quantify  particular  expenses  which 
make  such  sales  unique,  nor  did  it 
address  the  market  situation  of  the 
customers  of  ferritic  SSA.  No  evidence 
of  special  channels  of  trade  for  ferritic 
SSA  exists.  We  examined  the  spectrum 
of  sales  of  the  grade  of  SSA  to  which 
ferritic  SSA  belong  and  found  that  many 
of  the  customers  who  purchase  ferritic 
SSA  also  purchase  austenitic  SSA.  On 
average,  ferritic  SSA  prices  are  only 
slightly  different  from  those  of 
austenitic  SSA  of  the  same  leg-length. 
No  information  was  submitted 
providing  analysis  for  determining 
profit  differentials. 

Sales  of  nuclear-use  SSA  also 
comprise  a  small  percentage  of  the  total 
quantity  of  sales,  and  only  a  slightly 
greater  percentage  of  sales  of  the  same 
angle  type  sold  for  non-nuclear  use.  On 
average,  nuclear  SSA  prices  are  different 
from  non-nuclear  SSA  of  the  same 
physical  characteristics.  However.  Aichi 
never  reported  the  data  to  quantify  the 
nuclear-specific  technical,  packing,  and 
warranty  expenses  it  maintains  are 
unique,  nor  did  it  address  the  market 
situation  of  the  customers  of  nuclear-use 
SSA.  No  evidence  of  special  channels  of 
trade  for  nuclear-use  SSA  exists.  We 
examined  the  spectrum  of  sales  of  the 
grade  of  SSA  to  which  nuclear-use  SSA 
belong  and  found  that  all  of  the 
customers  who  purchase  nuclear  SSA 
also  purchase  non-nuclear  SSA.  No 
information  was  submitted  providing 
analysis  for  determining  profit 
differentials. 

It  is  Aichi's  responsibility  to  provide 
such  data  in  defense  of  its  claims,  both 
for  ferritic  and  for  nuclear-use  sales. 


Aichi  provided  almost  no  explanation  of 
any  unique  sales  conditions  for  ferritic 
SSA.  As  regards  nuclear-use  SSA,  Aichi 
did  not  provide  analysis  of  the 
quantitative  factors  required  to 
determine  that  such  sales  are  outside  of 
the  ordinary  course  of  trade,  but  instead 
gave  general  documentation  at 
verification  that  such  sales  had  specific 
sales  conditions.  Those  aspects  of  the 
sales  process  should  have  been 
accounted  for  by  a  detailed  explanation 
and  reporting  of  circumstance-of-sale 
adjustments.  Therefore,  we  determine 
that  neither  ferritic  nor  nuclear-use  SSA 
were  sold  outside  of  Aichi's  normal 
course  of  trade. 

We  are  removing  the  separate  line- 
items  for  billing  and  expense 
adjustments  from  the  sales  database  for 
use  in  the  less  than  fair  value 
comparison,  since  these  were 
erroneously  entered  as  sales 
transactions. 

We  are  keeping  in  the  database  those 
sales  of  SSA  which  were  of  odd  spine 
lengths,  since  these  are  subject 
merchandise. 

Comment  7 — Rate  for  U.S.  Imputed 
Credit  Calculations 

Aichi  maintains  that  it  reported  the 
correct  interest  rate  to  calculate  U.S. 
imputed  credit  expenses  and  credit 
income  because  this  is  the  rate  its  pays 
for  the  pre-shipment  advance  money  it 
receives  from  Kanematsu.  According  to 
Aichi,  the  use  of  the  home  market 
interest  rate  at  the  preliminary 
determination  was  based  on  the  faulty 
understanding  that  the  interest  rate 
Aichi  had  used  was  based  on 
investment  returns.  Aichi  maintains  that 
the  rate  reported  is  that  which  Aichi 
pays  to  Kanematsu  for  having  received 
the  pre-shipment  advance  money 
deposited  by  Kanematsu  with  Aichi  for 
sales  greater  than  a  certain  set  amount. 
Therefore,  Aichi  argues  that  the  correct 
interest  rate  for  all  U.S.  imputed  credit 
calculations  is  the  percentage  Aichi 
pays  Kanematsu  for  pre-payment. 

The  petitioners  contend  that,  because 
the  customer  is  credited  for  the  time 
that  Aichi  held  advance  payment  at  a 
given  rate  for  the  period  from  the  receipt 
of  advance  payment  to  shipment,  the 
interest  revenue  that  Aichi  earned  from 
the  advance  payments  should  have  been 
calculated  based  on  the  difference 
between  Aichi's  short-term  borrowing 
rate,  as  manifest  by  its  use  of  promissory 
notes,  and  the  interest  rate  that  Aichi 
paid  to  Kanematsu.  They  argue  that  the 
Department  should  value  the  imputed 
interest  revenue  for  advance  payments 
at  the  difference  between  the  two 
percentages. 


In  addressing  Aichi's  arguments,  the 
petitioners  counter  that  the  Department 
should  recognize  that  Aichi  was 
incurring  interest  expenses  for  two 
distinct  periods:  (1)  the  period  between 
receipt  of  the  advance  payment  and  the 
date  of  shipment,  and  (2)  the  period 
from  the  date  of  shipment  to  the  date  of 
final  payment.  The  petitioners  argue 
that  Aichi's  methodology  does  not 
account  for  the  interest  rate  that  Aichi 
incurred  to  finance  its  receivables  for 
the  post-shipment  period.  They 
maintain  that  the  interest  rate  for  the 
post-shipment  period  should  be  Aichi's 
home  market  promissory  note  discount 
rate,  which  reflects  the  only  short-term 
borrowing  that  Aichi  had  during  the 
POI.  They  argue  that  the  Department 
should  continue  to  use  Aichi's 
promissory  note  discount  rate  to 
calculate  Aichi's  post-shipment  creldit 
expense. 
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We  agree  with  the  petitioners.  The 
time  value  of  the  yen-denominated  U.S. 
sales  should  be  measured  by  Aichi's 
short-term  borrowings  as  represented  by 
its  use  of  promissory  notes  in  Japan. 
Measuring  the  value  of  advance 
payments  received  by  Aichi  (i.e.,  Aichi's 
imputed  credit  revenue)  should  be 
measured  by  the  difference  between  the 
time  value  of  money  to  Aichi  and  the 
credit  Aichi  gives  to  Kanematsu  for 
having  advanced  payment.  With  regard 
to  establishing  the  time  value  of  money, 
we  verified  Aichi's  borrowing  rate  by 
examining  the  discount  rate 
documented  by  Aichi's  promissory 
notes  on  home  market  sales.  We  also 
verified  the  rate  used  by  Aichi  to  credit 
Kanematsu  for  the  value  of  the  advance 
payment  received  before  shipment.  For 
those  sales  greater  than  a  given  amount. 
Aichi  reduced  the  net  total  amoiiiit  due 
from  Kanematsu  by  the  value  of  the 
advance  payment  for  the  time  held,  at 
an  interest  rate  set  internally.  However, 
while  this  amount  does  reflect  Aichi's 
internal  evaluation  of  the  time  value  of 
the  money  advanced  by  Kanematsu.  the 
rate  is  not  based  on  actual  borrowing  by 
Aichi  during  the  POI.  The  Department, 
therefore,  used  a  rate  charged  for 
borrowings  to  determine  imputed  credit, 
since  by  extending  credit  to  its 
customers,  Aichi  acted  as  a  lender.  It  is 
the  Department's  practice  to  use  lending 
rates,  as  opposed  to  investment  return 
rates,  in  calculating  credit  expenses. 
(See,  e.g..  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Antidumping  Duty  Investigation  of 
Color  Negative  Photographic  Paper  and 
Chemical  Components  Thereof  from 
Japan  59  FR  16177.  (April  6, 1994),  and 
Final  Determination  of  Sales  at  l*ss 


Than  Fair  Value:  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Germany,  54  FR 
18992, 19053  (May  3,  1989). 

We  have  therefore  recalculated 
imputed  U.S.  credit  expenses  based  on 
the  interest  rate  applied  by  Aichi's 
banks  for  discounting  promissory  notes 
and  applied  this  rate  to  the  portion  of 
U.S.  sales  paid  after  shipment.  The  net 
value  of  Aichi's  imputed  interest 
income  is  measured  as  the  difference 
between  (1)  the  time  value  money  based 
on  Aichi's  Japanese  promissory  notes 
and  (2)  the  rate  at  which  Aichi 
compensated  Kanematsu  for  making 
advance  payments.  We  have,  therefore, 
also  recalculated  U.S.  credit  income  on 
advance  payments  by  using  an  interest 
rate  that  is  the  difference  between  the 
two  rates. 

Comment  8 — Errors  in  U.S.  Indirect 
Selling  Expenses 

The  petitioners  argue  that  the 
Department  should  correct  the  errors 
concerning  the  calculation  of  U.S. 
indirect  selling  expenses  as  identified  in 
the  verification  report.  In  the  report,  the 
Department  noted  that  on  November  23. 
1994.  Aichi  reported  that  the  correct 
amount  of  U.S.  indirect  selling  expenses 
was  a  percent  of  sales  value  slightly 
higher  than  that  on  the  computer  tape 
submitted  for  purposes  of  verification. 
On  February  23.  1995.  the  Department 
instructed  Aichi  to  resubmit  a  computer 
tape  correcting  this  calculation  error.  On 
March  1. 1995.  Aichi  also  requested  that 
it  revise  the  home  market  indirect 
selling  expenses  to  reflect  the  narrative 
data  submitted  on  Novemtjer  23,  1994. 
The  tape,  with  the  requisite  revisions, 
was  submitted  on  March  3, 1995. 
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We  agree  with  both  parties.  We  used 
the  revised  percentages  for  both  U.S. 
and  home  market  indirect  selling 
expenses,  based  on  the  data  first 
submitted  in  narrative  on  November  23. 
1994. 

Comment  9 — Home  Market  Inland 
Freight 

Aichi  states  that  in  preparing  the 
documentation  for  verification  of  the 
home  market  inland  freight  charges, 
several  errors  had  been  discovered  prior 
to,  and  voluntarily  disclosed  at. 
verification  and  corrected  for  the 
Department  officials'  inspection.  (The 
first  type  of  error  involved  a  recording 
error  of  the  contract  rate  for  the  route. 
The  second  type  of  error  was  due  to  the 
fact  that  the  actual  delivery  route  for 
particular  shipments  was  sometimes 
different  from  the  standard  delivery 
route  reflected  in  the  contract  freight 
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rate  schedule.)  The  effect  of  these  errors. 
Aichi  emphasizes,  had  been  to 
understate  most  inland  freight  costs. 
Aichi  stresses  that  shipment-speciflc 
reporting  of  such  costs  was 
prohibitively  burdensome,  since  Aichi's 
computerized  records  do  not  contain  the 
data  necessary  to  electronically  compile 
the  information.  At  verification.  Aichi 
adjusted  incorrect  amounts  for  specific 
transactions  and  provided  a  revision  of 
the  chart  showing  freight  expense 
charges  by  domestic  destination.  Aichi 
argues  that  the  Department  should  make 
the  adjustments  to  the  home  market 
inland  freight  charges  based  on  the 
verified  freight  expenses. 

The  petitioners  contend  that  the 
Department  should  use  the  verified 
freight  rate  schedules  originally 
reported  and  should  not  accept  the 
revisions  to  the  reported  freight 
schedule  rates.  They  argue  that  if  the 
Department  chooses  to  rely  on  the 
revised  home  market  inland  freight 
charges,  it  should  only  do  so  with 
respect  to  those  home  market  sales 
actually  found  to  contain  erroneous 
freight  costs.  Additionally,  they  argue 
that  any  revisions  to  the  respondent's 
home  market  inland  freight  costs  should 
not  include  the  amounts  reported  under 
the  second  inland  freight  variable  Held 
which  they  contend  pertain  to  pre-sale 
expenses  for  shipments  to  the 
warehouses,  and.  therefore,  should  not 
be  deducted  as  movement  charges  from 
FMV. 
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We  agree,  in  part,  with  both  parties. 
We  used  the  originally  reported  values 
for  most  home  market  sales.  We 
examined  a  selection  of  the  mistakes 
made  in  reporting  these  values  and 
found  that,  overwhelmingly,  the  charges 
under-reported  inland  freight  claimed  as 
a  reduction  of  FMV.  Aichi  voluntarily 
disclosed  the  mistakes  and  was  able  to 
quantify  the  general  effect  of  the 
inaccuracies.  However,  due  to  the 
volume  and  complexity  of  the  errors,  a 
complete  revision  was  not  examined  at 
verification.  Therefore,  we  used  the 
originally  reported  charges,  with  the 
exception  of  the  corrections  specifically 
examined  at  verification:  for  those 
transactions  we  (1)  used  the  revised 
freight-schedule  data  reported,  and  (2) 
added  several  invoice-specific 
corrections  noted  in  the  sales 
verification  report  at  31. 

Because  certain  expenses  reported 
separately  pertain  to  pre-sale  expenses 
for  transportation  to  warehouses,  these 
costs  should  be  included  as  a  portion  of 
home  market  indirect  selling  expenses, 
rather  than  movement  charge 
deductions  to  FMV.  Aichi  reported  on 


September  19.  at  32-33  that  "because 
shipment  date  to  the  customer  is  sale 
date,  these  shipments  to  the 
warehousers  are  pre-sale  and  reported 
in  INLFRTH2."  For  those  transactions 
whose  corrections  were  examined  at 
verification,  the  correct  values  for  pre- 
sale  expenses  are  included  in  home 
market  indirect  selling  expenses. 

Comment  10 — Additional  Price 
Protection  Adjustment 

Aichi  originally  argued  that  the 
Department  should  make  an  adjustment 
at  the  final  determination  for  the 
additional  price  discounts  discovered  at 
verification,  maintaining  that  the 
unreported  discounts  are  no  different 
ht>m  the  other  price  protection 
discounts  previously  reported.  For  this 
reason.  Aichi  argued  that  the 
Department  should  adjust  the  appHcable 
home  market  sales  for  these  additional 
discounts. 

The  petitioners  argue  that  the  newly 
claimed  discounts  constitute  a  claim 
submitted  for  the  first  time  in  Aichi's 
case  brief  and  as  such,  is  untimely.  In 
its  March  3.  1995.  submission.  Aichi 
withdrew  its  claim  for  additional  price 
protection  program  discounts. 
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Since  Aichi  has  withdrawn  its  own 
claims,  all  arguments  set  forth  by  the 
interested  parties  are  moot.  We  accept 
Aichi's  withdrawal  of  the  request  for 
additional  price  protection  adjustments. 

Comment  1 1 — Home  Market  Bank 
Charges 

Aichi  argues  that  the  Department 
should  make  an  adjustment  for  Aichi's 
home  market  bank  charges  as  direct 
selling  expenses  because  the 
Department  verified  that  Aichi  incurs 
bank  charges  for  the  processing  of 
promissory  notes  in  connection  with 
home  market  sales.  Aichi  cites  several 
cases,  including  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Venezuela.  58  FR 
27522.  27525  (May  10. 1993).  to 
demonstrate  that  the  proper  treatment  of 
bank  charges  is  as  a  circumstance-of- 
sale  adjustment. 

The  petitioners  contend  that  the 
Department  should  reject  Aichi's  claim 
for  an  adjustment  based  on  bank  charges 
given  the  untimeliness  of  the  claim. 
Additionally,  they  argue  that  the 
Department  did  not  review  documents 
related  to  this  charge  during 
verification.  If  the  Department  were  to 
consider  Aichi's  claim  as  timely  and 
substantiated  by  the  verification  record, 
the  petitioners  maintain  that  they 
believe  that  such  bank  charges  would 
have  also  been  incurred  in  the 


discounting  of  anticipated  revenues  for 
U.S.  sales.  Therefore,  they  request  that 
the  Department  either  disregard  Aichi's 
claim  or,  alternatively,  make  a  similar 
adjustment  for  Aichi's  U.S.  sales. 
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We  agree  with  the  petitioners  that  the 
respondent's  claim  is  untimely. 
Therefore,  we  did  not  make  any 
adjustments  for  bank  charges. 

Comment  12 — Product-Matching 
Criteria 

Aichi  argues  that  the  Department 
should  not  conduct  its  sales-below-cost 
test  on  a  model-specific  basis,  whereby 
if  more  than  90  percent  of  a  model  are 
found  to  be  sold  below  the  cost  of 
production,  constructed  value  is  used  as 
the  basis  of  FMV.  This  claim  is 
premised  on  Aichi's  understanding  that 
it  is  inconsistent  with  the  statutory 
preference  for  price-to-price 
comparisons  to  resort  to  constructed 
value  when  a  comparable  model  exits 
that  in  the  home  market  that  was  sold 
above  cost  and  that  satisfies  the  20 
percent  difference  in  merchandise  test. 
Aichi  contends  that  when  there  are  no 
above-cost  sales  for  a  particular  control 
number  designated  product,  the 
Department  should  first  compare  the 
U.S.  sale  to  the  next  most  similar 
product. 

The  petitioners  contest  Aichi's 
proposed  revision  to  matching  home 
market  sales  of  the  next  most  similar 
model  to  U.S.  prices  when  the  number 
of  sales  of  the  most  similar  model  were 
found  to  be  insufficient  to  form  the  basis 
of  FMV  because  they  were  made  below 
the  cost  of  production.  They  cite  to  the 
Department's  Import  Administration 
Policy  Bulletin  92/4.  issued  on 
December  15.  1992.  wherein  the 
Department  states  that  because  the 
statute  "specifies  the  determination  of 
such  or  similar  merchandise  on  the 
similarity  of  the  merchandise  only  and 
not  on  whether  the  most  similar  model 
is  sold  above  cost,  section  771(15) 
appears  to  direct  us  to  the  use  of 
constructed  value  when  the  most 
similar  model  is  sold  below  cost." 

DOC  Position 

We  agree  with  the  petitioners.  As 
outlined  in  the  December  15.  1995. 
Office  of  Policy  Bulletin,  it  is  the 
Department's  practice  to  conduct  the 
sales-below-cost  test  on  a  model-specific 
basis.  The  memorandum  states  that  "in 
determining  FMV.  if  the  Department 
finds  that  sales  of  a  given  model, 
otherwise  suitable  for  comparison,  are 
sold  below  the  cost  of  production,  and 
the  remoining  sales  of  that  model  are 
inadequate  to  determine  FMV,  the 


Department  will  use  constructed  value 
to  determine  FMV."  This  has  been  the 
Department's  consistent  practice  since 
the  issuance  of  that  Bulletin.  Therefore, 
we  used  constructed  value  to  determine 
FMV  when  90  percent  of  the  sales  of  a 
given  model  were  found  to  be  sold 
below  the  cost  of  production. 

Comment  13 — Correction  to 
Understated  COP 

The  petitioners  contend  that  the 
Department  should  correct  all  misstated 
material  costs  for  purposes  of  the  final 
determination  by  substituting  the 
highest  material  cost  reported  by  Aichi 
for  the  same  grade  of  material. 

Aichi  agrees  with  the  petitioners  that 
for  two  sizes  of  stainless  steel  angle 
products,  the  reported  materials  cost 
does  not  reflect  actual  costs  and  notes 
that  this  error  was  due  to  an  output 
quantity  recording  error  in  Aichi's 
normal  cost  accounting  system. 
However.  Aichi  explains  that  since 
neither  of  these  products  were  produced 
in  significant  volume,  nor  exported  to 
the  United  States,  nor  compared  to  U.S. 
products  in  the  Department's  product 
matching,  they  have  no  relevance  in  the 
Department's  LTFV  comparisons. 
Accordingly,  Aichi  contends  that  the 
Department  should  not  revise  material 
costs  for  these  two  sizes  of  products.  In 
the  event  the  Department  decides  to 
revise  material  costs  for  these  two  sizes 
of  products,  Aichi  urges  the  Department 
to  use  the  average  of  reported  material 
costs  within  the  same  grade  of  steel 
rather  than  the  highest  reported  costs. 

DOC  Position 

We  agree  in  part  with  petitioner  that 
Aichi's  material  costs  for  these  two 
products  should  be  revised.  However, 
because  the  misstated  material  costs 
were  due  to  re-coding  errors  from  its 
cost  accounting  system,  we  do  not 
consider  it  appropriate  to  penalize  Aichi 
by  using  the  highest  material  cost 
reported  for  the  same  grade  of  material. 
Instead,  we  agree  with  Aichi  to  revise 
the  material  costs  for  these  two  products 
using  the  average  reported  material  cost 
within  the  same  grade  of  steel. 

Comment  14 — Inclusion  of  Depreciation 
Expenses  in  COP 

The  petitioners  argue  that  the 
Department  should  increase  Aichi's 
reported  depreciation  expense  to 
account  for  the  special  depreciation 
amount  on  environmental  and 
conservation  equipment.  They  state  that 
these  expenses  were  recorded  in  Aichi's 
accounting  records  and  were  reported  in 
its  audited  financial  statements  for  the 
fiscal  accounting  period  that  covered 
the  POL  Accordingly,  the  Department 


should  increase  Aichi's  reported  G&A 
expenses  to  include  the  special 
depreciation  expense. 

Aichi  contends  that  it  included  all 
conventional  depreciation  expenses  in 
its  submitted  G&A  rate  and  that  it  did 
not  include  the  special  depreciation 
expense  or  the  reversal  of  this  special 
depreciation  because  these  amounts 
strictly  relate  to  Japanese  tax  law. 
However,  if  the  Department  determines 
that  the  special  depreciation  amounts 
should  appropriately  be  included  in  the 
G&A  rate  calculation,  Aichi  believes 
that  its  COP  and  CV  would  decrease  due 
to  the  fact  that  the  reversal  of  previously 
set  aside  depreciation  exceeds  the 
current  year's  special  depreciation. 

DOC  Position 

The  Department  disagrees  with  the 
petitioners  that  the  special  depreciation 
expense  should  be  included  in  the 
reported  COP  and  CV  amounts.  This 
special  depreciation  relates  solely  to 
Japanese  tax  law  which,  in  effect,  allows 
companies  to  accelerate  depreciation  for 
purchases  of  environmental  and 
conservation  equipment.  Since  this 
depreciation  relates  solely  to  tax  law 
and  represents  no  real  additional  cost  to 
the  company,  we  excluded  it  from  the 
COP  and  CV  for  purposes  of  the  final 
determination. 


Comment  15- 
Errors 


-Preliminary  Ministerial 


The  petitioners  maintain  that  the 
Department  should  make  corrections 
pertaining  to  the  following:  (1) 
Comparison  of  tax-inclusive  U.S.  prices 
to  consumption  tax-exclusive 
constructed  value;  (2)  double-counting 
of  other  expenses  for  purposes  of 
determining  the  SG&A  amounts  to  be 
used  in  constructed  value  calculations; 
and,  (3)  double-counting  of  imputed 
credit  in  the  formula  used  to  calculate 
SG&A. 

Aichi  contends  that  the  Department 
should  incorporate  a  revision  to  SG&A 
in  the  CV  calculations  by  revising  two 
lines  of  its  preliminary  computer 
programming  to  include  the  factor  for 
imputed  credit  as  one  of  the 
components  of  SG&A,  but  as 
deductions.  Aichi  maintains  that  the 
imputed  credit  value  should  be  a 
downward  adjustment  to  SG&A.  both 
when  measuring  whether  actual  or 
statutory  (10  percent)  SG&A  are  to  be 
used,  and  when  defining  what  actual 
SG&A  is  comprised  of.  According  to 
Aichi.  the  values  reported  should  be 
used  as  downward  adjustments  to 
interest  expenses  requested  in  the 
section  D  questionnaire,  based  on 
Aichi's  relative  value  of  finished  goods 


inventory  and  accounts  receivable  to 
total  assets. 

In  addition.  Aichi  argues  that,  when 
revising  the  calculation  of  SG&A  in  its 
programming,  the  Department  should 
also  revise  the  program  to  deduct 
warehousing  expenses.  Aichi  contends 
that  this  revision  is  required  because  the 
Department's  calculations  double-count 
warehousing.  Aichi  maintains  that 
home  market  warehousing  expenses  are 
included  in  FMV  as  a  component  of 
total  indirect  selling  expenses. 
According  to  Aichi,  the  indirect  selling 
expenses  for  CV  are  inclusive  of 
warehousing;  thus  SG&A  brings  home- 
market  warehousing  into  FMV  when  CV 
is  used. 


DOC  Position 

We  implemented  the  three  corrections 
noted  after  the  preliminary 
determination.  Our  final  calculations 
took  into  account  the  following 
methodology: 

(A)  The  calculations  exclude  the  tax 
adjustment  included  in  the  U.S.  price  to 
CV  comparison  programming. 

(B)  The  calculations  eliminate  the 
"other  expenses"  added  to  the  SG&A 
test  in  the  preliminary  programming,  as 
these  double-counted  these  expenses. 

(C)  The  calculations  eliminate  the 
separate  variable  for  imputed  credit 
used  in  its  SG&A  test  in  the  preliminary 
programming,  as  this  double-counted 
the  expenses.  Aichi's  claim  that  the 
reported  value  is  the  required 
adjustment  to  interest  expenses  is  not 
correct;  as  noted  in  the  final  OA 
memorandum,  the  interest  expense 
value  has  already  been  adjusted  for 
imputed  credit  by  the  ratio  of  Aichi's 
accounts  receivables  to  total  assets. 

With  regard  to  Aichi's  request  to 
modify  the  methodology  for  treating 
selling  expenses,  we  disagree  with 
Aichi,  instead: 

(D)  We  included  home  market  pre- 
sale  warehousing  as  a  component  of  the 
indirect  selling  expenses  in  CV  and  also 
treated  U.S.  post-sale  warehousing  as  a 
direct  selling  expense  and  adjusted  for 
it  as  a  circumstance-of-sale,  pursuant  to 
Ad  Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  V. 
United  States.  13'F.3d  398  (Fed.  Cir. 
1994). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  stainless  steel  angle  from 
Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawrn  from 
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warehouse,  for  consumption  on  or  after 
November  10.  1994. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/expofler 

Margin 
(percent- 
age) 

Aichi  Steel  Works.  LTD 

All  Others  

15.06 
15.06 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notifled  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to. 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  officers  to  assess  an 
antidumping  duty  on  SSA  from  Japan, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated:  March  24, 1995. 
Bubara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-8017  Filed  3-30-95;  8:45  am] 

MLUNO  cooe  3aio-os-p 


The  Scrlpps  Research  Institute,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 


scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-102.  Applicant: 
The  Scripps  Research  Institute,  La  )olla. 
CA  92037.  Instrument:  NMR 
Spectrometer.  Model  Avance  DMX750. 
Manufacturer:  Bruker,  Germany. 
Intended  Use:  See  notice  at  59  FR 
49645.  September  29,  1994.  Reasons: 
The  foreign  instrument  provides:  (1) 
superior  magnetic  field  homogeneity 
and  stability  with  a  smaller  fringe  field 
and  (2)  better  lock  stability  (uses  digital 
design),  spectral  fidelity  (uses  digital 
filters)  and  pulsed  field  gradient 
performance  (uses  3-axis  gradient 
probe).  Advice  Received  From:  The 
National  Institutes  of  Health,  January  9, 
1995. 

Docket  Number:  94-112.  Applicant: 
Department  of  Veterans  Affairs  Medical 
Center,  Kansas  City,  MO  64128. 
Instrument:  Microvolume  Stopped  Flow 
Spectrometer,  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  59  FR  52957,  October  20. 
1994.  fleasons;  The  foreign  instrument 
provides:  (1)  repetitive,  single-shot 
operation  providing  wavelength 
dependent  time  resolved  spectra  at  a 
rate  of  100  000  per  second,  (2)  sub- 
millisecond  dead  time  and  (3) 
sensitivity  to  signals  <.02AV.  Advice 
Received  From:  The  National  Institutes 
of  Health,  January  9, 1995. 

Docket  Number:  94-140.  Applicant: 
Penn  State  University,  University  Park, 
PA  16802.  Instrument:  Electron  Gun  for 
Reflection  Electron  Diffraction. 
Manufacturer:  Staib  Instruments, 
Germany.  Intended  Use:  See  notice  at  59 
FR  66941,  December  28,  1994.  Reasons: 
The  foreign  accessory  provides 
capability  to  change  the  angle  of 
incidence  of  a  high  energy  electron 
beam  electronically,  without  affecting 
the  beam's  position  on  the  sample 
surface,  in  a  molecular  beam  epitaxy 
system  using  RHEED.  Advice  Received 
From:  The  Center  for 
Telecommunications  Research,  National 
Science  Foundation,  February  9, 1995. 

Docket  Number:  94-144.  Applicant: 
University  of  Illinois  at  Urbana- 
Charapaign,  Urbana,  IL  61801. 
Instrument:  Gas  Composition  Analyzer, 
Model  Epison  II.  Manufacturer:  Thomas 
Swan,  United  Kingdom.  Intended  Use: 
See  notice  at  60  FR  442,  January  4,  1995. 
Reasons:  The  foreign  instrument 
provides:  (1)  non-invasive  control  of  gas 
mixture  ratios  in  a  chemical  vapor 
deposition  (CVD)  system  using  a  unique 
ultrasonic  technique  requiring  no 
physical  contact  with  the  gas  stream  and 


(2)  compatibility  and  sharing  of  control 
software  with  an  existing  CVD  system. 
Advice  Received  From:  The  Center  for 
Interfacial  Engineering,  National 
Science  Foundation,  February  9,  1995. 

The  National  Institutes  of  Health  and 
the  National  Science  Foundation  advise 
that  (1)  the  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
IFR  Doc.  95-a007  Filed  3-30-95;  8:45  ami 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  95-012.  Applicant: 
University  of  California.  Berkeley, 
Department  of  Geology  and  Geophysics, 
Berkeley,  CA  94720-4767.  Instrument: 
Electron  Microprobe,  Model  SX  50. 
Manu/arturer;  Cameca,  France. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  various  materials 
including  mineral  grain  separates, 
whole  rock  thin  sections,  soil  particles, 
meteorites,  archeological  artifacts, 
experimental  glass  and  crystallite 
charges,  volcanic  ashes,  rare  earth 
semiconductors,  superconducting 
oxides,  silicide  and  nitride  ceramics, 
and  super  alloys.  The  instrument  will 
also  be  used  to  teach  Geology  401 
(Electron  Microprobe)  to  graduate 
students  to  provide  an  in  depth 


understanding  of  both  the  technical 
aspects  of  the  electron  microprobe  and 
its  theoretical  basis.  Application 
Accepted  by  Commissioner  of  Customs: 
February  17,  1995. 

Docket  Number:  95-013.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Purchasing  Division,  506 
South  Wright  Street,  Urbana,  IL  61801. 
Instrument:  Eye  Tracking  System, 
Model  EYELINK.  Manufacturer:  SR 
Research  Ltd.,  Canada.  Intended  Use: 
The  instrument  will  be  used  in  a  series 
of  experiments  planned  to  investigate 
performance  on  perceptual  tasks  in 
visual  speech  perception.  Eye- 
monitoring  techniques  will  be  used  to 
precisely  determine  facial  regions 
attended  to  by  the  speechreader.  Direct 
comparisons  of  performance  on  a  series 
of  perceptual  tasks  will  be  made  among 
adults  who  differ  in  speechreading 
proficiency,  those  with  either  normal 
hearing,  congenital  hearing-loss,  or 
adult-onset  hearing  loss.  Application 
Accepted  by  Commissioner  of  Customs: 
February  22,  1995. 

Docket  Number:  95-014.  Applicant: 
University  of  Wisconsin-Milwaukee, 
3209  North  Maryland  Avenue, 
Milwaukee,  WI  53211.  Instrument:  Mass 
Spectrometer,  Model  Autospec  3000. 
Manufacturer:  Fisons  Instruments,  Inc., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  negative  ion 
thermospray  studies  of  ions  generated 
from  molecules  traditionally  difficult  to 
characterize  and  observe.  The 
instrument  will  also  be  used  for 
educational  purposes  in  various 
chemistry  courses.  Application 
Accepted  by  Commissioner  of  Customs: 
February  22,  1995. 

Docket  Number:  95-015.  Applicant: 
Georgia  State  University,  University 
Plaza.  Atlanta,  GA  30303.  Instrument: 
ICP  Mass  Spectrometer,  Model  SOLA. 
Manufacturer:  Finnigan  MAT,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  continue  a  wide  array  of 
geochemical  and  environmental 
geochemistry  problems.  One  particular 
research  area  of  interest  is  the 
application  of  ICP-MS  in  REE  and  trace 


element  studies  of  fluid  inclusions.  In 
addition,  the  instrument  will  be  used  for 
the  training  of  post-doctoral  research 
associates,  M.S.  students  and 
undergraduate  students.  Application 
Accepted  by  Commissioner  of  Customs: 
February  23, 1995. 

Docket  Number:  95-016.  Applicant: 
Jersey  City  State  College,  Kennedy 
Boulevard,  Jersey  City,  NJ  07305. 
Instrument:  Electron  Microscope,  Model 
JEM  1010.  Manufacturer:  JEOL,  Ltd.. 
Japan.  Intended  f/se.The  instrument 
will  be  used  to  teach  undergraduate 
students  the  principles  and  techniques 
of  transmission  electron  microscopy  and 
provide  them  the  instrumental  basis  for 
carrying  out  research  at  the 
ultrastructural  level.  The  proposed 
research  includes  investigation  of  the 
effects  of  ionizing  radiation  at  the  level 
of  tissue  and  organ  ultrastructure  and  of 
various  chemical  toxicants  on  cellular 
components.  Application  Accepted  by 
Commissioner  of  Customs:  March  1 , 
1995. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  95-8008  Filed  3-30-95;  8:45  am] 
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Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Quota  Cheese. 

SUMMARY:  The  Department  of  Commerce 
(the  Department),  in  consultation  with 
the  Secretary  of  Agriculture,  has 
prepared  a  quarterly  update  to  its 
annual  list  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 
We  are  publishing  the  current  listing  of 
those  subsidies  that  we  have  determined 
exist. 


EFFECTIVE  DATE:  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (the  Act)  requires  the  Department 
to  determine,  in  consultation  with  the 
Secretary  of  Agriculture,  whether  any 
foreign  government  is  providing  a 
subsidy  with  respect  to  any  article  of 
quota  cheese,  as  defined  in  section 
701(c)(1)  of  the  Act,  and  to  publish  an 
annual  list  and  quarterly  updates  of  the 
type  and  amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amounts  of  each  subsidy 
for  which  information  is  currently 
available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated  Marcli  23. 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


APPENDIX— Quota  Cheese  Subsidy  Programs 


Country 


Austria  ... 
Belgium  . 
Canada  . 
Denmark 
Finland  .. 
France  ... 
Germany 
Greece  .. 
Ireland  ... 


Program(s) 


Export  Restitution  Payments 

European  Community  (EC)  Restitution  Payments 
Export  Assistance  on  Certain  Types  of  Cheese  .. 

EC  Restitution  Payments  

Export  Subsidy  

EC  Restitution  Payments  

EC  Restitution  Payments  , 

EC  Restitution  Payments  

EC  Restitution  Payments  


Gross'  sut>- 

Net  2  sub- 

skJy (cents 

sidy  (cents 

per  lb.) 

per  lb.) 

200.0 

200.0 

38.7 

38.7 

25.5 

25.5 

48.2 

48.2 

104.7 

104.7 

49.5 

49.5 

56.5 

56.5 

0.0 

0.0 

56.3 

56.3 
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Sn 


Country 


Italy  

Luxembourg 

Netherlands  

Norvvay 

Portugal  

Spain 

Switzerland  

U.K 

'  Defined  in  19  U.S.C 
2  Defined  in  19  U.S.C 


Program(s) 


EC  Restitution  Payments 
EC  Restitution  Payments 
EC  Restitution  Payments 

Irxjired  (MilK)  Sut)sidy  

Coraumer  Subsidy  


EC  Restitution  Payments 
EC  Restitution  Payments 

Deficiency  Paynf>ents  

EC  Restitution  Payments 


Gross '  sub- 

Net'sub- 

sidy (cents 

sidy  (cents 

per  lb.) 

per  lb.) 

87.6 

87.6 

38.7 

38.7 

39.5 

39.5 

18.3 

18.3 

40.5 

40.5 

58.8 

58.8 

37.3 

37.3 

37.3 

37.3 

166.1 

166.1 

40.1 

40.1 

1677(5). 
1677(6). 


IFR  Doc.  95-8004  Filed  3-30-95;  8:45  am] 

MLUNG  COM  3S10-OS-r 


Intent  to  Revoke  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department]  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  orders  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  any  of  these  orders  must 
submit  their  comments  in  writing  not 
later  than  the  last  day  of  April  1995. 
EFFECTIVE  DATE:  March  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay,  Office 
of  Countervailing  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  C.F.R. 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  orders  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 


regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2(i](3). 
(i)(4).  (i)(5).  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  these  orders  pursuant  to  this 
notice,  and  no  interested  party  (as 
defined  in  section  355. 2(i)  of  the 
regulations)  requests  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
orders  are  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocations.  However,  if  an  interested 
party  does  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  a 
domestic  interested  party  does  object  to 
the  Department's  intent  to  revoke 
pursuant  to  this  notice,  the  Department 
will  not  revoke  the  order. 

Countervailing  Duty  Orders 


Argentina: 

Wool  (C-357-002)  

04/04/83. 

48  FR  14423. 

Malaysia: 

Carbon  Steel  Wire  Rod 

04/22/88, 

(O-557-701). 

53  FR  13303. 

Peru: 

Pompon  Ctirysan- 

04/23/87. 

tliemums  (C-333- 

52  FR  13491. 

601). 

Opportunity  to  Object 

Not  later  than  the  last  day  of  April 
1995.  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  these  countervailing  duty  orders. 
Any  submission  objecting  to  the 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 


355.2(i)(3).  (i)(4).  (i)(5).  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave..  N.W..  Washington.  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  March  22,  1995. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-8003  Filed  3-30-95:  8:45  am] 
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Determination  Not  to  Revoke 
Countervailing  Duty  Orders 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Determination  Not  to 
Revoke  Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  orders  listed  below. 
EFFECTIVE  DATE:  March  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay,  Office 
of  Countervailing  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230; 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30.  1994.  the 
Department  published  in  the  Federal 
Register  (59  FR  67700)  its  intent  to 
revoke  the  counter\'ailing  duty  orders 
listed  below.  Under  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 


Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

Within  the  specified  time  frame,  we 
received  an  objection  from  a  domestic 
interested  party  to  our  intent  to  revoke 
these  countervailing  duty  orders. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met.  we  will  not  revoke  these  orders. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Countervailing  Duty  Orders 


Korea: 

Stainless  Steel 

01/20/87. 

Cookware  (C-580- 

52  FR2140. 

602). 

Argentina; 

Non-Rubt)er  Footwear 

01/17/79. 

(C-357-052). 

44  FR  3475. 

Spam: 

Stainless  Steel  Wire  Rod 

01/03/83. 

(C-469-O04). 

48  FR  52. 

Taiwan: 

Stainless  Steel 

01/20/87. 

Cookware  (C-583- 

52  FR  2141. 

604). 

Datpd;  Mnrr.h  22.  IMS. 
ioseph  A.  Spetrini. 
•  Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-8006  Filed  3-30-95;  8:45  am) 

BILLING  CODE  3S10-OS-P 

National  Institute  of  Standards  and 
Technology 

Prospective  Grant  of  Exclusive  Patent 
License 

AGENCY:  National  In.stitute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  notice  in  accordance 
with  35  use  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  C'NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  all  microgravity  and  space 
related  research  including,  but  not 
limited  to  the  Space  Shuttle,  the  MIR 
Space  Station,  the  US  Space  Station, 
orbital  re-entry  vehicles,  sounding 
rockets  and  low  "g"  resean;h  aircraft,  to 
practice  the  invention  embodied  in  U.S. 
Patent  Number  5.104,478,  titled, 
"Method  For  Making  Single  Crystals"  to 
Instrumentation  Technology  Associates. 
Inc..  having  a  place  of  business  in 
Exton.  Penn.sylvania.  The  patent  rights 


in  this  invention  have  been  assigned  to 
the  United  States  of  America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson.  National  Institute  of 
Standards  and  Technology.  Technology 
Development  and  Small  Business 
Program.  Building  221.  Room  B-256. 
Gaithersburg,  MD  20852. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  wrritten 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  Number  5,104,478  is  a 
method  for  making  single  crystals, 
comprising  osmotically  removing  the 
solvent  from  a  solution  containing  the 
material  to  be  grown  into  a  crystal. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  57.  No.  158  (August  14. 
1992).  A  copy  of  the  patent  application 
may  be  obtained  from  NIST  at  the 
foregoing  address. 

Diited:  March  22.  1995. 
Samuel  Kramer. 
Associate  Director. 
IFR  Doc  95-7860  Filed  3-30-95:  8:45  am) 

BILLING  CODE  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030995A] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  C(  eanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  agenda  changes. 

SUMMARY:  An  agenda  for  public 
meetings  of  the  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  bodies,  which  are  scheduled 
during  the  week  of  April  17,  1995,  was 
published  in  the  Federal  Register  on 
March  17, 1995,  (60  FR  14425).  The 
following  change  is  made  to  the  meeting 
schedule  and  agenda.  All  other 
information  originally  published 
remains  unchanged. 

1.  The  Scientific  and  Statistical 
Committee  will  begin  its  meeting  at  2.00 
p.m..  on  April  17. 

2.  The  Council's  plenary'  session  will 
begin  at  8:00  a.m..  on  April  19.  and  will 
continue  through  April  24. 


3.  The  report  on  the  status  of  seabirds 
has  been  deleted  from  the  agenda. 

4.  Initial  review  of  a  regulatory 
amendment  for  electronic  reporting  has 
been  added  to  the  agenda. 

5.  A  report  on  pollock  trawl  mesh 
studies  has  been  deleted  from  the 
agenda 

FOR  FURTHER  INFORMATION  CONTACT: 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen.  (907)  271-2809.  at  least  5 
working  days  prior  to  the  meeting  date.. 

Dated:  March  27,  1995. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-7972  Filed  .3-.30-95;  8;45  anij 

BILLING  CODE  3510-22-F 


[I.D.  032495A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Mackerel 
Socioeconomic  Assessment  Panel 
beginning  at  8:30  a.m.  on  .\pril  13. 
1995,  and  concluding  at  approximately 
5:00  p.m.  on  April  14.  1995,  to  review 
and  consider  available  social  and 
economic  data  on  Gulf  king  and  Spanish 
mackerels  and  cobia,  and  recommend 
levels  of  total  allowable  catch  for  the 
1995-96  fishing  year. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Bay  Harljor  Inn.  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL  33607. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lamberte.  Economist.  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard,  Suite 
331.  Tampa.  FL  33609:  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  Requests 
for  sign  language  interpretation  or  other 
auxiliary  aids  .siiould  be  directed  to  Julie 
Krebs  at  the  above  address  by  April  6, 
1995. 
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Dated:  March  27.  1995. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-7973  Filed  3-30-95;  8:45  ami 

WLUNG  COOC  1510-22-f 

(1.0.  032495C) 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY::  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Demersal 
Species  Committee  and  Habitat 
Committee  will  hold  public  meetings  on 
April  18-20.  1995.  at  the  Holiday  Inn. 
39th  and  Oceanfront.  Virginia  Beach. 
VA  23451;  telephone:  (804)  428-1711. 
On  April  18,  the  Demersal  Species 
Committee  will  meet  from  1:00  p.m.  to 
4:00  p.m.  On  April  19.  the  Council  will 
meet  from  8:00  a.m.  to  12:00  p.m.  The 
Habitat  Committee  will  meet  from  1:30 
p.m.  to  4:00  p.m.  On  April  20.  the 
Council  will  meet  from  8:00  a.m.  until 
approximately  12:00  p.m. 

The  following  topics  may  be 
discussed: 

1.  Action  on  the  scoping  process  for 
Amendment  7  to  the  Summer  Flounder 
Fishery  Management  Flan. 

2.  Development  of  a  Council  policy  on 
artificial  reefs. 

3.  Review  of  the  NMFS  management 
program  for  striped  bass. 

4.  Other  fishery  management  matters. 
The  Council  meetings  may  be  revised. 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
personnel  or  national  security  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council,  300  S.  New  Street,  Dover,  DE 
19901;  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
au)^iliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  March  27.  1995. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
jFR  Doc.  9.5-7974  Filed  3-30-95;  8  45  ami 
BILUNO  CODE  3510-22-F 


P.D.  03069SE] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Modification  to  permit  no.  835 
(F250D). 

SUMMARY:  Notice  is  hereby  given  that 
the  Washington  Department  of  Wildlife. 
Marine  Mammal  Institute.  7801  Phillips 
Road.  SW..  Tacoma.  WA  98498;  the 
National  Marine  Fisheries  Service. 
National  Marine  Mammal  Laboratory. 
7600  Sand  Point  Way,  NE.,  BIN  C15700 
-  Building  1,  Seattle.  WA  98115-0070; 
and  the  Oregon  Department  of  Fish  and 
Wildlife.  Marine  Region.  Marine 
Science  Drive.  Building  3.  Newport.  OR 
97365.  have  been  granted  a  modification 
to  permit  no.  835. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289): 

Director.  Alaska  Region.  NMFS.  P.O. 
Box  21668.  Juneau.  AK  99802-1668 
(907/586-7221):  and 

Director,  Northwest  Region.  NMFS. 
7600  Sand  Point  Way,  NE..  BIN  C15700. 
Seattle.  WA  98115  (206/526-6150). 

The  permit  issued  to  the  Washington 
Department  of  Wildlife,  the  National 
Marine  Mammal  Laboratory,  and  the 
Oregon  Department  of  Fish  and  Wildlife 
has  been  modified  three  times.  The 
National  Marine  Fisheries  Service 
determined  that  a  public  comment 
period  was  not  necessary  because  no 
procedure  resulted  in  additional  takes 
being  requested  and  the  risk  to  the 
animals  involved  was  not  expected  to 
increase. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  no.  835. 
issued  on  April  27.  1993  (58  FR  26288). 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.).  and  the  Regulations  Governing  the 
Taking.  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222). 

Permit  No.  835  authorizes  the  permit 
holder  for  the  inadvertent  harassment  of 
harbor  seals  (Phoca  vitulina),  California 
sea  lions  {Zaiopbus  californianiis], 
Steller.sea  lions  (Eumetopias  jubatus]. 


and  elephant  seals  [Mirouriga 
angiistirostris)  incidental  to  the  conduct 
of  aerial,  ground,  and  boat  surveys.  The 
holders  are  also  authorized  to  capture, 
mark.  tag.  brand,  and  sample  harbor 
.seals. 

The  permit  holders  have  been  granted 
the  following  modifications  to  their 
permit:  (a)  The  permit  holders  are 
authorized  to  use  a  gas  anesthetic  on 
California  sea  lions  during  blood 
drawing  and  instrument  attachment;  (b) 
to  correct  an  unintentional  omission 
from  the  original  permit,  the  permit 
holders  are  now  authorized  to  take  50 
northern  elephant  seals  annually  for 
capture  and  tagging  in  Oregon  and 
Washington;  (c)  the  permit  holders  are 
authorized  to  lavage  up  to  100  harbor 
seals  captured  under  the  original 
permit. 

Dated:  March  24. 1995. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
National  Marine  Fisheries  Service. 
|FR  Doc.  95-7905  Filed  3-30-95:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of  Fiji 

March  27,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1165^ti|  Miirch 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  Fiji  agreed  to  e.xtend 
their  current  bilateral  textile  agrtiement 
for  a  one-year  period  beginning  on 


January  1.  1995  and  extending  through 
December  31, 1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish  a 
limit  for  Categories  338/339/638/639  for 
1995. 

This  limit  will  be  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(.ATC)  on  the  date  that  Fiji  becomes  a 
meml)er  of  the  World  Trade 
Organization. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  Bureau  of 
Economic  and  Business  Affairs.  U.S. 
Department  of  State.  (202)  647-1683. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20,  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  bnpleinenlalion  of  Textile 
Agreements 

March  27,  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washmglon.  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Ad  of  1956, 
as  amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  24, 1991  and 
August  20.  1991.  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Fiji:  and  in 
accordance  with  the  provisions  of  Executive 
Order  1 1651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effet  live  on 
April  3,  1995.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
338/339/638/639.  produced  or  manufactured 
in  Fiji  and  exported  during  the  twelve-month 
period  beginning  on  January  1,  1995  and 
extending  through  December  31. 1995,  in 
excess  of  1 .01 1 ,240  dozen '  of  which  not 
more  than  842.700  dozen  shall  be  in 
Categories  338-S/339-S/638-S/639-S  ^. 


UMI 


'  The  limil  has  nol  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1994. 

■^Calegory  33S-S  only  UTS  numbers 
falOi. 22.0050.  6105  10.0010.  6105.10.0030. 
0105.90.8010.6109.10.0027,6110.20.1025, 
6110  20  2040.  61 10  20.2065.  61 10  90  9068. 
6112  11.0030  and  6114  20  0005:  Citpgorv  33»-S: 
nnlv  m  S  numl)cr.s  610-1.22.0060.  6104.29.2049. 


Imports  charged  to  this  category  limit  for 
the  period  January  1, 1994  through  December 
31, 1994,  shall  be  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  tieen  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

Should  Fiji  become  a  member  of  the  World 
Trade  Organization  (WTO),  the  limit  set  forth 
above  will  be  subject  to  adjustment  in  the 
future  pursuant  to  'ha  provisions  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  any  administrative  arrangement 
notified  to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
(kimmissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Oimmonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  3 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  D(x:.  95-7896  Filed  3-30-95;  8:45  am) 
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Amendment  and  Establishment  of 
Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Hungary 

March  27,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  revising  and 
establishing  limits  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

EFFECTIVE  DATE:  April  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  inform:ition  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


6106  10.0010.  6106  10  0030.  6106  90.2510. 
6106  90.3010.  6109  10.0070.  6110.20  1030. 
61 10.20.2045.  61 10.20.2075.  61 10.90.9070, 
61 12.1 1.0O40.  61 14.20.0010  and  611 7.90.9020; 
Category  638- .S:  all  UTS  numbers  except 
6109.90.1007.  6109  90  1009.  6109.90.1013  and 
610<)  90  1025:  Citpgory  639-S:  si!  UTS  numbers 
except  6109  90  105O.  610<».90.1060,  6109.90.1065 
»nd  6109.90.1070. 


Authority:  Executive  Order  1 1651  id  Mirch 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Ac1  of  1956,  as  amended  (7 
U..S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  the  current  limits  are  being 
amended  for  textile  products,  produc:ed 
or  manufactured  in  Hungary  and 
exported  during  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31,  1995.  These  limits  are 
being  amended  because  Hungary  is  now 
a  member  of  the  World  Trade 
Organization.  Also,  a  level  is  being 
e.stablished  for  cotton  and  man-made 
fiber  textile  products  in  Categories  351/ 
651  for  the  1995  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20,  1994).  Also 
see  59  FR  62717,  published  on 
December  6,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implemenlotion 
of  Textile  Agreements. 

Conuninee  for  the  Iraplementatian  of  Textile 
Agreements 

Ma.-ch  27.  1995. 
Commissioner  of  Customs. 
Dt-partment  of  ttte  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29. 1994.  by  the 
Chairman,  Committee  for  the  tmplementatin 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Hungary  and  exported 
during  the  period  beginning  on  )anuary  1, 
1995  and  extending  through  December  31, 
1995. 

Effective  on  April  3, 1995,  you  are 
directed,  pursuant  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
.Agreement  on  Textiles  and  Clothing  (ATC-). 
to  increase  and  establish  levels  for  the 
following  categories: 


Category 

Twelve-fnonth 
restraint  tonit ' 

351/651   

209,625  dozen. 

410     

898  662  square  ne- 

433  

434  

ters. 
17,042  dozen. 
14.460  dozen 

435  I  24,995  dozen. 
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Category 

Twelve- month 
restraint  limtt ' 

443  

444  

448  

604  

160.092  numtjers. 
51,643  numbers. 
22.089  dozen. 
1,037.530  kilograms. 

'  The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31.  1994. 

Textile  product.s  in  Categories  351/6.'>1 
which  have  been  exported  to  the  United 
States  prior  to  [anuary  1. 1995  shall  not  U? 
subject  to  this  directive. 

Textile  products  in  Categories  351/651 
which  have  been  released  from  the  custody 
of  the  V.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  cntr>'  under  this 
dirw;tlve. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  tfae  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

The  Cximmittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  l\w  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFK  Dtx  .  95-7897  Filed  3-3()-95:  8:45  ami 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Qatar 

Miirch  27.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  limits  for  the  new  agreement 
year. 

EFFECTIVE  DATE:  April  4.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commen;e, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openin^s.  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3. 1972.  as  ampjided:  section  204  of  the 
Agricultural  Act  of  1956.  as  amen(ied  (7 
use  1854). 


The  Memorandum  of  Understanding 
(MOU)  dated  June  28.  1994  between  the 
Governments  of  the  United  States  and 
the  State  of  Qatar  establishes  limits  for 
the  period  beginning  on  Januarj-  1.  1995 
and  extending  through  December  31. 
1995. 

These  limits  will  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  Qatar  becomes  a 
member  of  the  World  Trade 
Organization,  the  restraint  limits  will  be 
modified  in  accordance  with  the  ATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
S<:hedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20,  1994). 

The  letter  to  the  Commissioner  of 
Cu.stoms  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  27.  1995. 
Commissioner  of  Customs. 
Department  of  the  Treasurv.  Washington.  DC 
20229. 
Dear  Commissiuner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Memorandum  of  Understanding  dated  June 
28.  1994  between  the  Covernments  of  the 
United  States  and  the  State  of  Qatar:  and  in 
accordance  with  the  provisions  of  Executive 
Order  1 1651  of  March  3,  1972.  as  amended, 
you  arc  dinx.ted  to  prohibit,  effective  on 
April  4.  1995.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  State  of  Qatar  and 
exported  dm mg  the  [>eriod  beginning  on 
January  1.  1995  and  extending  through 
December  31.  1995.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Restraint  limrt ' 

340/640  

341/641   

344,500  dozen. 
159.000  dozen 

347/348  

392.200  dozen 

for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Should  Qatar  become  a  memt>cr  of  the 
World  Trade  Organization  (VVTO).  the  limits 
set  forth  above  will  be  subject  to  adjustment 
in  the  future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  any  administrative  arrangement 
notified  to  the  Textiles  Monitoring  Body. 

In  carr^'ing  out  the  above  directions,  the 
Cx)mmissioner  of  Customs  should  construe 
entr>-  into  the  United  States  for  consumption 
to  include  entr>'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 
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'  The  limits  have  rK>t  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

Imports  charged  to  these  categor>-  limits  for 
the  period  January  1,  1994  through  Decemt)er 
31.  1994  shall  Ix!  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  i'urchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  1.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Di,sabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  arc  blind  or  have  other 
severe  disabilities. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46--»8c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Execulive/Personai  Time  Management 
System 

7520-00-NSH-0087    (1"  binder,  specialized 

logo,  seven  sections,  velcro  closure) 
7520-00-NSH-0091     (1"  binder,  specialized 

logo,  seven  sections,  zipper  closure) 
7520-OO-NSH-0O92     (1.5"  binder. 

specialized  logo,  five  sections,  no  closure) 
NPA:  Easter  Seal  Society  of  Allegheny 

County  Pittsburgh.  Pennsylvania 

G.  John  Heyer, 

General  Counsel. 

[PR  Doc.  95-7979  Filed  3-30-95;  8:45  am) 
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Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  Additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  1,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Ciovemment  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
fisted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Bottle.  Prescription 

6530-00-NIB-0007  (120  cc) 
6530-0O-NIB-0008  (200  CC) 
653O-O0-NIB-0009  (250  cc) 
(Requirements  for  the  Department  of 
Veterans  Affairs,  Hines,  IL) 
NPA:  Alphapointe  Association  for  the 

Blind  Kansas  City,  Missouri 
Liner,  Foam  Insert 

8470-00-NIB-0002 
NPA:  Association  for  the  Blind,  Inc. 
Charleston,  South  Carolina 

Service 

Janitorial/Custodial 
Pentagon  Building 


Basement  and  Mezzanine  Floors  (except 

restrooms) 
Washington,  DC 

NPA:  Didlake,  Inc.  Manassas,  Virginia 
G.  John  Heyer, 
General  Counsel. 
(FR  Doc.  95-7980  Filed  3-30-95:  8:45  ami 
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Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  1.  1995. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  14,  December  16.  30. 1994, 
January  13.  27  and  February  10, 1995, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
52145, 65026,  67703.  60  FR  3196.  5373 
and  7944)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
ser\'ices. 
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3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  4e-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commoditie*  ^ 

Line,  Tent.  Manila 
8340-0O-252-2299 
8340-00-252-2285 
8340-00-252-2286 
8340-00-252-2269 

Services 

Grounds  Maintenance.  Woodford  U.S. 

Army  Reserve  Center.  1635  Armor 

Road.  Akron.  Ohio 
Grounds  Maintenance.  Scouten  U.S. 

Army  Reserve  Center.  271  Hedges 

Street.  Mansfield.  Ohio 
Grounds  Maintenance.  Pennington 

Memorial  U.S.  Army  Reserve  Center, 

2164  Harding  Higway  East.  Marion. 

Ohio 
Janitorial/Custodial.  Federal  Building  A 

U.S.  Courthouse.  Alabama  &  17th 

Streets.  Jasper,  Alabama 
lanitorial/Custodial.  Federal  Building  & 

U.S.  Courthouse.  1118  24th  Avenue, 

North.  Tuscaloosa.  Alabama 
Janitorial/Custodial.  National  Weather 

Service  Office.  520  N.  Elevar  Street. 

Oxnard.  California 
lanitorial/Custodial.  Basewide.  Dover 

Air  Force  Base,  Delaware 
lanitorial/Custodial.  Buildings  844.  850. 

862.  863.  867.  868  4  869,  Fort 

Campbell.  Kentucky 
Janitonal/Custodial.  Federal  Building 

and  U.S.  PostOffice.  10  E.  Babcock 

Street,  Bozeman,  Montana 
lanitorial/Custodial.  Schaffner  U.S. 

Army  Reserve  Center.  1011  Gorge 

Boulevard,  Akron.  Ohio 
lanitorial/Custodial.  Woodford  U.S. 

Army  Reserve  Center.  1635  Armor 

Road.  Akron.  Ohio. 
lanitorial/Custodial.  AMSA  #3  U.S. 

Army  Reserve  Center.  6830  Erie 

Avenue.  Canal  Fulton.  Ohio 
Janitorial/Custodial.  Hastings  U.S.  Army 

Reserve  Center.  3120  Parkway  Drive 

NW.  Canton.  Ohio 
lanitorial/Custodial.  Jacob  Parrott  U.S. 

Army  Reserve  Center.  1025  S.  Main 

Street,  Kenton,  Ohio 
lanitorial/Custodial,  Scouten  U.S.  Army 

Reserve  Center,  271  Hedges  Street. 

Mansfield.  Ohio 
lanitorial/Custodial.  Pennington 

Memorial  U.S.  Army  Reserve  Center. 
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2164  Harding  Highway  East,  Marion, 

Ohio 
Operation  of  Postal  Service  Center. 

Building  20204  and  926.  Kirtland  Air 

Force  Base,  New  Mexico 
Patient  Escort  Service.  Veterans 

Administration  Hospital.  Houston, 

Texas 
Recycling  Service,  Patrick  Air  Force 

Base,  Florida 
Recycling  Service,  Basewide,  Kelly  Air 

Force  Base,  Texas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
G.  John  Heyer, 
General  Counsel. 
(PR  Doc  95-7981  Filed  3-30-95;  8:45  ami 

BILLMQ  COM 


COMMODITY  FUTURES  TRAWNQ 
COMMISSION 

Chicago  Board  of  Trade:  Proposed 
Amendment  Pertaining  to  the 
Automatic  Adjustment  Procedure  for 
Locational  Price  Differentials 

Applicable  to  Deliveries  on  the 
Soyt>ean  Meal  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Board  of  Trade 
("CBOT")  has  submitted  a  proposed 
amendment  to  its  Regulation  1241.01 
regarding  the  minimum  weekly  average 
number  of  shipping  certificates  during  a 
crop  year  that  must  be  outstanding  to 
activate  the  automatic  adjustment 
procedure  for  the  locational  price 
differentials  of  the  soybean  meal  hitures 
contract.  In  accordance  with  Section 
5a(aKl2)  of  the  Commodity  Exchange 
Act  and  acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendment  is  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
public  comment  on  the  proposal. 
DATES:  Comments  must  be  received  on 
or  before  May  1,  1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington,  DC.  20581. 
Reference  should  be  made  to  the 


proposed  amendment  to  CBOT  soybean 
meal  futures  contract's  locational  price 
differentials. 

FOR  FURTHER  IWFORMATKX  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW..  Washington.  D.C.  20581, 
telephone  (202)  254-7303. 
SUPPV.EMENTARY  INFORMATION:  The 
existing  terras  of  the  soybean  meal 
futures  contract  provide  for  delivery  of 
shipping  certificates  which  call  for 
delivery  of  soybean  meal  at  specified 
CBOT-approved  (regular)  plants  located 
in  six  different  geographical  delivery 
areas  (delivery  territories).  The  contract 
currently  sets  forth  specific  fixed 
locational  price  differentials  applicable 
to  futures  deliveries  in  each  non-par 
delivery  territory.' 

The  contract's  existing  terms  also 
provide  for  annual  adjustments  to  the 
above-noted  locational  price 
differentials  based  on  a  specified 
formula.  Under  the  formula,  the 
cumulative  weekly  average  of 
outstanding  soybean  meal  shipping 
certificates  in  a  given  territory  relative 
to  the  total  crushing  capacity  of  all 
regular  plants  in  that  delivery  territory 
for  a  given  crop  year  is  compared  to  the 
corresponding  relationship  for  the  five 
remaining  delivery  territories  combined 
for  the  same  crop  year.^  For  any  non-par 
delivery  territory,  a  derived  ratio  less 
than  or  equal  to  .5  (greater  than  or  equal 
to  2.0)  will  resuh  in  an  increase 
(decrease)  in  the  price  differential  for 
that  territory  by  50  cents  per  ton  for  the 
next  calendar  year.  For  the  par  delivery 
territory  (see  footnote  1).  a  ratio  less 
than  or  equal  to  .5  (equal  to  or  greater 
than  2.0)  will  result  in  a  50-cent-per-ton 
increase  (decrease)  in  the  price 
differential  for  all  other  delivery 
territories  for  the  next  calendar  year. 
Under  the  contract's  current  terms,  the 
above-described  automatic  adjustments 
may  be  made  only  if  the  weekly  average 


'  Curremly.  ibe  par  delivery  ar«a  is  the  Central 
Territory  (consists  of  the  states  of  Illinois  and 
KMituckv).  The  contract's  k>cational  price 
differentials  ior  the  other  Tive  delivery  terrilortet 
are:  Northeast  Territory  (composed  of  the  stales  of 
Indiana  and  Ohio) — $3.00  per  Ion  premium;  Mid 
South  Territory  (consists  of  the  states  of  Tennessee. 
Arkansas  and  specified  northern  parts  of 
Mississippi  and  Alabama)— S5. 00  per  ton  preiniufiw 
Missouri  Territory  (composed  of  the  state  of 
Missouri) — $1 .00  per  ton  discount:  Eastern  Iowa 
Territory  (consists  approximately  of  the 
southeastern  pan  of  the  stale  of  iowa)— S5  00  per 
ton  discount;  and  Northern  Territory  (contains  that 
part  of  the  state  of  Iowa  not  included  in  the  Eastern 
Iowa  Territory) — 46.00  per  ton  discount. 

'  IJnder  the  contract's  rules,  all  crop  years  and  on 
August  31.  All  adlostments  to  territorial 
differential*  baaed  on  a  particular  crop  year  become 
effective  with  resppct  to  all  ronlract  months 
expiring  in  the  next  catendar  year. 


number  of  outstanding  shipping 
certificates  for  all  territories  combined 
for  the  crop  year  is  300  or  more.  No 
changes  in  the  locational  price 
differentials  currently  may  be  made  if 
this  average  is  less  than  300. 

The  proposed  amendment  would 
reduce  to  150  from  300  the  minimum 
weekly  average  number  of  outstanding 
shipping  certificates  during  a  crop  year 
that  must  be  observed  in  order  to 
activate  the  contract's  automatic 
adjustment  procedure  for  locational 
price  differentials  for  the  next 
succeeding  calendar  year. 

The  CBOT  indicates  that  the  purpose 
of  the  proposed  amendment  is  to  allow 
the  contract's  locational  price 
differentials  to  refiect  cash  market 
locational  price  relationships.  The 
CBOT  indicates,  in  this  respect,  that 
reducing  the  minimum  weekly  average 
number  of  outstanding  shipping 
certificates  needed  to  permit  changes  in 
the  contract's  price  differentials  will 
allow  such  differentials  to  adjust  more 
quickly  toward  changing  cash  market 
price  differences  between  the  contract's 
delivery  territories.  The  CBOT  notes 
that,  while  the  current  automatic 
adjustment  feature  has  been  in  effect  for 
three  years,  adjustments  to  the 
contract's  locational  price  differentials 
were  made  only  in  1993,  the  first 
calendar  year  in  which  such  changes 
were  possible  under  the  automatic 
adjustment  procedure.  The  CBOT 
further  indicated  that,  since  that  time, 
no  changes  have  been  made  to  the  price 
differentials,  because  the  weekly 
average  number  of  shipping  certificates 
outstanding  during  the  immediately 
preceding  crop  years  for  each  of  these 
years  was  less  than  300  shipping 
certificates.'  According  to  the  CBOT,  if 
the  standard  were  150  outstanding 
certificates,  as  proposed,  the  above- 
noted  adjustment  formula  would  have 
resulted  in  changes  in  the  locational 
price  differentials  for  several  delivery 
territories  during  1994  and  1995. 

The  CBOT  proposes  to  make  the 
amendment  effective  for  adjustments  in 
the  locational  price  differentials  for  the 
January  1997  and  subsequent  contract 
delivery  months. 

Copies  of  the  proposed  amendment 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  D.C.  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 


"  The  CBOT  notes  that  a  weekly  average  of  298 
and  222  shipping  certificates  were  outstanding 
during  the  1992/93  and  1993/94  crop  years, 
respectively. 


above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  CBOT 
in  support  of  the  proposed  amendment 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendment  should  send  such 
comments  to  Jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  D.C.  20581  by  the  specified 
date. 

Issued  in  Washington,  D.C.  on  March  27, 
1995. 

Blake  Imel. 

Acting  Director. 

|FR  Doc  95-7971  Filed  3-30-95:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Record  of  Decision  for  the  Theater 
Missile  Defense  Extended  Test  Range 
Final  Environmental  Impact  Statement 

AGENCY:  Ballistic  Missile  Defen.se 

Organization  (BMDO). 

ACTION:  Record  of  Decision  text  is  as 

follows: 

INTRODUCTION:  This  document  records 
(BMDO  Director's]  decision  for  the 
Ballistic  Missile  Defense  Organization  to 
conduct  tests  at  two  of  four  alternative 
test  ranges.  The  potential  for 
environmental  impacts  at  these  ranges 
was  analyzed  and  documented  in  the 
Theater  Missile  Defen.se  Extended  Test 
Range  Final  Environmental  Impact 
Statement  (FEIS),  and  the  public  was 
notified  of  its  availability  on  January  13, 
1995.  The  following  ranges  were 
considered  for  extended  range  testing: 
White  Sands  Missile  Range  (WSMR), 
New  Mexico,  Eglin  Air  Force  Base 
(AFB)  Florida,  Western  Range, 
California,  and  Kwajalein  Missile  Range 
(KMR),  U.S.  Army  Kwajalein  Atoll 
(USAKA).  Republic  of  the  Marshall 
Islands. 

In  September  1993,  IBMDOl  issued 
IBMDO's]  Record  of  Decision  (ROD)  for 
the  TMD  Final  Programmatic         '' 
Environmental  Impact  Statement  which 
analyzed  potential  environmental 
impacts  over  the  life-cycle  of  the  TMD 


Program.  That  document  addressed 
potential  environmental  consequences 
of  the  proposed  research,  development, 
testing  and  production,  basing,  and 
eventual  decommissioning  activities.  It 
serves  as  the  foundation  for  the  TMD 
Extended  Test  Range  FEIS.  (BMDO 
Director]  have  also  carefully  considered 
the  requirements  of  Executive  Order 
12898,  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low  Income 
Populations  (Feb.  11. 1994),  that  this 
action  not  have  a  disproportionate 
impact  on  minority  or  low-income 
populations. 

Need 

The  proposed  extended  range  testing 
arises  from  compelling  national  security 
needs  recognized  by  both  the  Congress 
and  the  Administration.  Effective 
Theater  Missile  Defense  (TMD)  is 
necessary  to  protect  forward  deployed 
and  expeditionary  elements  of  the 
Armed  Forces  of  the  United  States  and 
U.S.  friends  and  allies  overseas. 
Extended  range  testing  is  critical  to  the 
development  of  an  effective  theater 
missile  defense. 

Purpose 

Extended  range  tests  for  TMD  must 
realistically  test  missile  defense  systems 
under  circumstances  similar  to  a  theater 
of  operations.  This  includes 
construction  of  target  launch  facilities; 
development  and  testing  of  sensors, 
Battle  Management  Command,  Control, 
and  Communications  components,  and 
defensive  missiles;  and  intercepts  of 
missiles  over  land  and  water  areas. 
System  operational  needs  require 
conducting  target  and  other  missile 
system  flight  tests  and  intercepts  at 
altitudes  and  over  distances,  greater 
than  can  be  accommodated  by  current 
ranges.  These  tests  validate  system 
design  and  operational  effectiveness  of 
ground-based  interceptors  to  protect  our 
forces  and  allies  overseas  from  theater 
ballistic  missiles. 

Decision 

[BMDO  Director's]  decision  is  to 
proceed  with  the  extended  range  testing 
at  the  WSMR  and  the  KRM.  At  WSMR, 
[BMDO  Director)  select  the  option  to 
launch  target  missiles  from  Fort  Wingate 
Depot  Activity  (FWDA)  using  Booster 
Drop  Zone  C,  with  intercepts  over 
WSMR.  It  is  part  of  (BMDO  Director's] 
decision  to  take  action  to  reserve  a 
portion  of  FWDA  for  the  proposed  T.MD 
activities.  On  Februarv-  28,  1994,  the 
BMPO  notified  the  Secretary  of  the 
Army  of  its  potential  need  for  sufficient 
property  at  FWDA  to  conduct  missile 
launch  activities,  including  provision 
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for  secimty.  safety,  and  access.  The 
BMIX)  will  confirm  its  need  for 
property  at  FWDA  and  take  other 
necessary  actions  to  ensure  such 
propwrty  is  not  disposed  of  under  the 
provisions  of  the  Base  Realignment  and 
Closure  Act.  |BMDO  Director!  have 
decided  not  to  select  sea-based  target 
missile  launches  at  this  time.  |BMDO 
Director)  select  only  the  land-based 
target  launch  option  from  Wake  Island 
for  the  KMR  ahemative.  Missile 
intercepts  will  take  place  over  existing 
impact  areas  or  open  sea  areas  at  KMR. 

Proposed  Action  and  Alteraatives 

Background:  The  proposed  action 
analyzed  in  the  TMD  Extended  Test 
Range  FEIS  was  to  conduct  extended 
range  tests  of  target  missiles,  defensive 
missiles,  and  sensor  systems  at  one  or 
more  of  four  alternative  test  range  areas. 
The  tests  would  involve  target  and 
defense  missile  launches  from  existing 
test  ranges  and  from  off-range  locations 
with  intercepts  over  existing  ranges  or 
open  ocean  areas.  Preparations  and 
testing  would  begin  in  1995  and 
continue  into  the  next  century.  The 
FEIS  compared  the  impacts  of 
alternative  test  range  areas  and  a  no- 
action  alternative. 

As  individual  TMD  system  programs 
mature  to  the  point  of  defining  specific 
flight/intercept  test  requirements,  the 
most  appropriate  test  range  area(s) 
capable  of  meeting  test  requirements 
will  be  identified.  The  proposed  action 
includes  safety  measures  and  standard 
range  operating  procedures  to  ensure 
the  safety  of  the  public  and  the 
environment.  Some  of  these  safely 
measures  Include  (1)  activating  new  or 
existing  restricted  airspace.  (2)  the 
establishment  and  evacuation  of  launch 
hazard  areas  and  booster  drop  zones, 
including  temporary  closure  of 
associated  roads,  and  (3)  public 
notification  of  launch  activities, 
including  Notices  to  Airmen  and 
Notices  to  Mariners. 

No- Action  Alternative:  Ongoing 
activities  and  operations  would 
continue  to  be  performed  at  all 
locations.  The  development  of  ground 
based  TMD  missile  and  sensor  systems 
would  continue,  with  missile  Hight  tests 
and  target  intercepts  being  conducted 
utilizing  existing  test  ranges.  Testing  for 
TMD  would  likely  increase  at  WSMR 
and  possibly  at  the  KMR.  Ground-based 
TMD  testing  of  missile  and  sensor 
systems  at  Eglin  AFB  and  the  Western 
Range  would  not  occur.  The  missile 
testing  restrictions  asso<:iated  with 
existing  ranges,  particularly  with  shorter 
range  missile  flights  conduced  at 
WSMR.  place  artificial  limits  on  system 
test  capabilities.  This  would  make  it 


impossible  to  fully  validate  system 
design  and  operational  effectiveness  in 
a  variety  of  realistic  theater 
environments.  Although  this  alternative 
is  the  environmentally  preferable 
alternative,  it  was  not  selected  because 
it  fails  to  meet  BMDO's  mission 
requirements.  A  comparison  of  the 
impacts  at  the  four  ranges  revealed  the 
least  impacts  to  resources  at  the  KMR. 
Impacts  to  resources  at  Western  Range. 
Eglin  AFB.  are  roughly  equivalent.  The 
greatest  p>otential  impacts  were 
identified  for  the  WSMR  alternative  and 
are  primarily  related  to  land  use. 
cultural,  and  transportation  issues 
associated  with  the  initial  booster  drop 
zones  analyzed  in  the  Draft  EIS. 

White  Sands  Missile  Bange  Candidate 
Test  Area  Alternative:  This  alternative 
included  defensive  missile  launches 
from  WSMR.  New  Mexico,  and  Fort 
Bliss.  Texas,  and  off-range  target  missile 
launches  from  FWDA.  New  Mexico,  and 
the  Green  River  Launch  Complex 
(GRLC).  Utah,  with  intercepts  over 
WSMR.  Testing  of  TMD  radars, 
positioned  on  WSMR.  would  occur 
during  these  flight  tests.  This  option 
also  included  Army  tactical  missile 
launches  from  FWDA  with  impacts  on 
WSMR.  jBMDO  Director)  anticipate 
approximately  6  to  8  launches  per  year 
from  FWDA 

Two  potential  booster  Drop  Zones  {A 
and  B)  were  analyzed  in  the  Draft  EIS 
for  both  the  FWDA  and  GRLC  target 
launch  options.  Substantial  concerns 
were  raised  over  the  use  of  these  drop 
zones.  Although  a  number  of 
mitigations  could  have  been 
implemented  to  minimize  the  land  use 
and  other  impacts,  they  could  have 
become  significant.  In  addition.  jBMDO 
Director)  am  sensitive  to  general 
concerns  about  missile  overfiight  of 
substantial  areas  of  Native  American 
lands  in  Utah  and  New  Mexico. 
Accordingly,  other  booster  drop  zones 
were  identified  and  analyzed  for  both 
the  FWDA  and  GRLC  opiions  in  a 
supplement  to  the  Draft  EIS.  In  both 
cases,  these  drop  zones  wore  further 
aw.iv  from  the  launch  position  and 
further  along  the  flight  path  and 
required  smaller  launch  hazard  areas  at 
the  launch  site  due  to  a  less  vertical 
trajectory  at  launch.  This  enabled  the 
respective  launch  hazard  areas  to  be 
reduced  in  size,  responsive  to  the 
concerns  about  proximity  to  schools, 
residences,  and  other  potential  users  of 
surrounding  areas  at  FWDA.  It  also 
avoided  the  requirement  to  close 
Interstate  70  and  portions  of  the  Green 
River  during  launches  for  the  GRLC 
option. 

In  the  case  of  the  GRLC  target  launch 
options,  both  Booster  Drop  Zones  A  and 


B  would  have  created  significant  land 
use  problems  associated  with  restricting 
access  to  Canyonlands  National  Park 
and  Dead  Horse  State  Park.  Use  of  either 
of  these  drop  zones  would  also  have 
necessitated  temporary  closure  of 
Interstate  70  and  portions  of  the  Green 
River  adjacent  to  the  launch  area,  due  to 
the  requirement  for  a  large  launch 
hazard  area.  The  new  Booster  Drop 
Zones  Cl  and  C2  for  GRLC  included 
Bureau  of  Land  Management  (BLM) 
state  of  Utah,  and  private  land,  as  well 
as  the  Bridger  Jack  Mesa  and  Fish  Creek 
Canyon  Wilderness  Study  Areas. 
Concerns  included  restrictions  on 
public  access  for  recreation,  and 
hunting.  Booster  impacts  within  the 
wilderness  study  area  could  be  avoided, 
and  missile  launches  could  be  timed  so 
as  to  minimize  impacts  to  recreation 
and  avoid  nesting  and  breeding  seasons 
of  sensitive  species.  However,  the 
authority  to  use  BLM  lands  for  militant- 
purposes,  including  the  proposed 
missile  tests  involving  booster  drops, 
would  require  a  lengthy  process  that 
would  not  be  responsive  to  current 
testing  needs.  Consequently  GRLC 
options  are  not  under  current 
consideration. 

In  the  case  of  the  FWDA  option,  use 
of  either  Booster  Drop  Zone  A  or  B 
would  require  a  launch  hazard  area 
extending  up  to  4'/^  miles  from  the 
launch  site.  This  caused  substantial 
safety  concerns  for  the  local  community 
about  a  nearby  school  and  residences 
and  other  areas  at  FWDA.  In  addition. 
Booster  Drop  Zone  B  included  portions 
of  the  El  Malpais  National  Monument 
and  the  El  Malpais  National 
Conservation  Area,  which  encompassed 
wilderness  and  wilderness  study  areas. 
Use  of  this  drop  zone  would  be 
considered  significant  betuiuse  it 
restricts  access  to  recreational  areas  and 
conflicts  with  the  statutory  purposes  for 
these  special  use  areas.  Booster  drop 
zones  A  and  B  will  not  be  used. 

The  new  Booster  Drop  Zone  C  for 
FWDA  includes  U.S.  Forest  Ser\ice  and 
private  land.  Both  the  public  land 
manager  and  private  owner  have 
expressed  their  willingness  to  allow  use 
of  these  lands  for  booster  drops.  Use  of 
this  booster  drop  zone  greatly  reduces 
the  launch  hazard  area  at  FWDA  and 
significantly  improves  safety  for  nearby 
schools  and  residences,  in  keeping  with 
the  purpose  of  E.O.  12898  to  avoid 
disproportionate  impacts  on  minorities, 
such  as  the  Indian  communities  in  the 
Fort  Wingate  area.  No  significant 
environmental  impacts  have  been 
identified  associated  with  this  drop 
zone. 

kwajalein  Missile  Range.  USAKA. 
Hepublic  of  the  Marshall  Islands 


Alternative:  This  alternative  included 
missile  launches  and  sensor  testing  at 
KMR  and  Wake  Island.  USAKA  would 
be  primarily  used  for  launching 
defensive  missiles,  however,  there  is  a 

f>ossibility  that  target  missiles  may  be 
aunched  from  USAKA.  Wake  Island 
would  primarily  be  used  for  target 
missile  launches,  however,  it  also  could 
be  used  for  defensive  missile  launches. 
Technical  difficulties  with  launches  and 
costs  removed  sea-based  target  missile 
launches  from  consideration.  Existing 
facilities  at  KMR  and  at  Wake  Island 
and  planned  construction  of  Wake 
Island  (analyzed  in  the  Wake  Island 
Environmental  Assessment,  1994) 
would  be  adequate  for  TMD  interceptor 
and  target  launching  activities;  therefore 
minimal  environmental  impacts  are 
anticipated.  Issues  of  concern  included 
potential  impacts  on  sensitive  plant  and 
animal  species  at  the  KMR  and  Wake 
Island,  particularly  in  undisturbed 
areas,  the  potential  for  damage, 
destruction,  or  vandalism  of  cultural 
resources,  and  safety  issues.  Mitigations 
included  avoidance  of  areas  of  native 
vegetation  and  sea  turtle  nesting  areas, 
consultation  with  appropriate  U.S.  and 
Marshallese  officials  to  establish 
procedures  to  protect  cultural  resources 
such  as  data  recovery,  and  avoidance. 
Mitigations  also  establish  hazard  areas 
and  place  operating  restrictions  on 
radars  to  avoid  significant  impacts.  No 
significant  environmental  impacts  are 
predicted  with  the  use  of  KMR  or  Wake 
Island. 

Eglin  Air  Force  Base  Candidate  Test 
Area  Alternative:  This  alternative  would 
include  missile  launches  and  sensor 
testing  at  Eglin  AFB  on  Santa  Rosa 
Island  and  at  Cape  San  Bias,  Florida, 
with  missile  launches  from  a  sea-based 
platform  in  the  Gulf  of  Mexico.  No 
significant  impacts  are  predicted  with 
the  use  of  Eglin  AFB.  Health  and  safety 
and  airspace  impacts  would  be  avoided 
by  the  issuance  of  Notices  to  Airmen 
and  Notices  to  Mariners,  and  ensuring 
that  the  launch,  booster  drop,  and 
intercept  debris  impact  areas  are  clear  of 
air  and  water  traffic  before  proceeding 
with  the  test  flights.  This  alternative  is 
not  selected  at  this  time  because  test 
objectives  could  be  met  at  other  ranges, 
sea-launch  capabiUties  will  not  be 
available,  and  additional  test 
instrumentation  is  needed. 

Western  Range  Test  Area  Alternative: 
This  alternative  would  include  missile 
launches  and  sensor  testing  at 
Vandenberg  AFB,  San  Nicolas  Island  of 
the  Naval  Air  Warfare  Center  Weapons 
Division,  and  San  Clemente  Island  of 
the  Naval  Air  Station  North  Island, 
California,  with  off-range  missile 
launches  from  a  sea-based  platform  in 


the  Pacific  Ocean.  No  significant 
impacts  are  predicted  with  the  use  of 
Western  Range.  Health  and  safety  and 
airspace  impacts  would  be  avoided  by 
the  issuance  of  Notices  to  Airmen  and 
Notices  to  Mariners,  and  ensuring  that 
the  launch,  booster  drop,  and  intercept 
debris  impact  areas  are  clear  of  all  air 
traffic  before  proceeding  with  the  test 
nights.  This  alternative  is  not  selected  at 
this  time  because  test  objectives  could 
be  met  at  other  ranges,  sea-launch 
capabilities  will  not  be  available,  and 
additional  test  instrumentation  is 
needed. 

Alternatives  Considered  But  Not 
Carried  Forward:  Initially  eleven 
candidate  test  range  areas  were 
considered  for  TMD  testing.  Criteria 
used  to  evaluate  candidate  test  ranges 
included  weather,  scheduling,  range 
instrumentation,  range  safety,  and 
debris  recovery.  All  but  the  four  ranges 
analyzed  in  the  FEIS  were  eliminated  by 
the  criteria  established  at  the  beginning 
of  the  selection  process. 

Mitigation,  Monitoring,  and 
Enforcement 

All  practicable  means  to  avoid  and 
minimize  environmental  harm  will  be 
taken.  (BMDO  Director)  direct  BMDO 
Deputies  and  Program  Executive 
Officers  to  monitor  extended  range 
testing  activities  and  ensure  the 
following  mitigation  measures  described 
in  the  TMD  Extended  Test  Range  FEIS 
are  implemented.  Specifically,  at  the 
WSMR,  and  the  associated  FWDA, 
mitigations  will  include  implementing 
the  Evacuation  Plan,  Booster  Recovery 
Plan,  and  Emergency  Response  Plan. 
Launches  will  be  avoided  during 
weather  conditions  that  would  have 
adverse  effects  on  air  quality  or  on  test 
safety.  To  the  extent  possible,  launches 
will  be  scheduled  to  avoid  major  events 
such  as  major  military  maneuvers  (i.e.. 
Roving  Sand  Operations),  holidays, 
hunting  seasons,  cattle  roundups,  or 
local  festivities  that  could  be  effected  by 
the  testing  activities.  Maximum  advance 
notice  of  launch  activities  will  be 
provided  to  local  communities, 
travelers,  etc,  as  described  in  the  FEIS. 
Prior  to  conducting  launches  and 
starting  construction,  consultation  with 
appropriate  Federal  and  state  agencies, 
as  discussed  in  the  EIS  will  occur 
concerning  specific  debris  impact  areas, 
debris  recovery  activities,  and 
prelaunch  and  preconstruction  surveys 
in  order  to  protect  cuhural  resources 
and  threatened  and  endangered  species. 
American  Indian  concerns  regarding 
access  to  and  disturbance  of  sacred 
lands  will  be  addressed  during 
consultation  with  each  affected 
American  Indian  group  on  a  regular 


basis  and  prior  to  each  missile  launcii. 
Consultation  with  local  community 
groups  will  estabhsh  the  procedures, 
and  coordinate  times  for  use  of  FWDA 
lands  under  BMDO  control  during 
periods  of  launch  inactivity. 

At  the  USAKA.  the  existing  USAKA 
mitigation  plan  will  be  followed.  Other 
mitigations  include:  International 
Notices  to  Airmen  and  Notices  to 
Mariners,  timely  coordination  with  the 
International  Civil  Aviation 
Organization  through  the  Federal 
Aviation  Administration,  adherence  to 
established  procedures  for  keep-out 
zones,  hazard  areas,  and  limitations  on 
use  of  radars,  and  a  scheduling  plan  will 
be  implemented  to  minimize  airspace 
and  health  and  safety  impacts. 
Preconstruction  surveys  and/or  other 
mitigation  measures  will  be 
accomplished  in  coordination  with  the 
appropriate  Federal  agencies  and  the 
Republic  of  the  Marshall  Islands 
Environmental  Protection  Authority  to 
protect  cultural  resources  and 
threatened  and  endangered-species. 
[BMDO  Director)  will  implement 
appropriate  safeguards  as  subsequent 
decisions  are  made  regarding  system 
components  and  basing  locations,  and 
as  their  accompanying  environmental 
documents  elaborate  specific 
requirements  for  monitoring  and 
enforcement. 

Date  and  Signature 

Record  of  Decision  was  signed  March 
21,  1995  by  Malcolm  R.  O'Neill, 
Lieutenant  General,  United  States  Army, 
Director,  Ballistic  Missile  Defense 
Organization. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Lehner.  BMDO/SRE, 
Washington,  DC  20301-7100.  (703)  695- 
8743. 

Dated:  March  27, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  95-7892  Filed  3-30-95:  8:45  am) 
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Meeting  of  th«  Commission  on  Roles 
and  Missions  of  the  Armed  Fon:es 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTIOH:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces. 

The  Commission  is  charged  with 
providing  an  independent  review  of  the 
roles  and  missions  of  the  armed  services 
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to  Congress,  the  Secretary  of  Defense 
and  the  Chairman  of  the  Joint  Chiefs  of 
Staff.  The  year-long  review  will  identify 
changes  that  can  be  made  to  improve 
military  effectiveness  and  eliminate 
unnecessary  duplication  among  the 
services.  The  purpose  of  this  meeting  is 
to  discuss  some  of  the  specific  roles  and 
missions  issues  that  are  being  developed 
for  consideration  by  the  Commission. 
Material  to  be  discussed  will  consist  of 
both  classiPied  and  unclassiPied 
information  in  a  format  that  makes  it 
impractical  to  separate  the  two. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-453.  as  amended  (5 
U.S.C.  App  II),  it  has  been  determined 
that  this  Commission  on  Roles  and 
Missions  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l).  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

DATES:  April  9-10,  1995. 

Dated:  March  27.  1995. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  95-7882  Filed  3-30-95;  8:45  ami 

•ILUMQ  COOC  S0OO-04-M 


Defense  Science  Board  Task  Force  on 
Unique  Surveillance  Technologies 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Unique  Surveillance 
Technologies  will  meet  in  closed 
session  on  April  4-6, 1995,  at  the 
Pentagon.  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  and  evaluate 
Have  Gaze  and  related  surveillance 
technologies  and  to  assess  overall 
technological  maturity,  technical  and 
operational  issues,  potential  military 
utility,  and  appropriate  technology 
investment. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
§552b(c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 


Dated:  March  27.  1995. 
PatricU  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  9S-7891  Filed  3-30-95;  8:45  ami 

M.UNQCOOC  8000  04  «« 


Defense  Base  Closure  and 
Realignment  Commission  Investigative 
Hearings 

AGENCY:  Defense  Base  Closure  and 
Realignment  Commission  (a 
Presidentially  appointed  commission 
separate  from  and  independent  of  DOD). 
ACTION:  Notice  of  General  Accounting 
Office  and  Joint  Cross-Service 
Investigative  Hearings. 

SUMMARY:  Pursuant  to  Public  Law  101- 
510.  as  amended,  the  Defense  Base 
Closure  and  Realignment  Commission 
announces  a  day  of  investigative 
hearings  to  be  held  in  Washington,  D.C. 
The  purpose  of  these  hearings  is  for  the 
Commission  to  receive  testimony  from 
the  General  Accounting  Office  and 
Defense  Department  officials. 

The  specific  dates,  locations,  and 
general  topics  follow; 

April  17  (Location:  Hart  Senate  Office 
Building,  Room  216) 

— The  General  Accounting  Office 

formally  presents  the  Commission 
its  detailed  analysis  of  the  base- 
closure  selection  process  and 
recommendations  of  the  Secretary 
of  Defense. 
— Chairpersons  of  the  Defense 

Department's  Joint  Cross  Service 
Groups  present  testimony  regarding 
their  recommendations  in  the 
following  areas: 
— Militar>'  Depots 

— Militar>'  Undergrade  Pilot  Training 
—Military  Hospitals 
— Military  Laboratories 
— Military  Test  and  Evaluation 
The  April  17  hearing  will  begin  at 
8:00  a.m.  The  building  and  room 
number  is  noted  in  parentheses 
following  the  date  of  the  hearing. 
However,  hearing  location,  date,  and 
time  are  subject  to  change  based  upon 
availability  of  facilities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wade  Nelson.  Director  of 
Communications,  at  (703)  696-0504. 
SUPPLEMENTARY  INFORMATION:  Changes 
to  the  above  schedule  will  be  published 
in  the  Federal  Register  by  the 
Commission.  Please  call  the 
Commission  to  confirm  dates,  times, 
and  locations  prior  to  each  event. 
Individuals  needing  special  assistance 
should  contact  the  Commission  in 


advance  of  each  event  to  facilitate  their 
requirements. 

Dated:  March  27. 1995. 
Patricia  L  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  95-7889  Filed  3-30-95;  8:45  am) 

B4LUNC  COOC  SO00-O4-M 

Department  of  the  Army 

Environmental  Advisory  Board; 
Meeting 

AGENCY:  Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-403),  this  notice  sets  forth 
the  schedule  and  proposed  agenda  of 
the  forthcoming  meeting  of  the  Chief  of 
Engineers  Environmental  Advisory 
Board  (EAB).  The  meeting  is  open  to  the 
public. 

Dates:  The  meeting  will  be  held  from  800 
am.  Tuesday.  April  11. 1995  to  11:00  am. 
Thursday  April  13, 1995. 

Meeting  Location:  Sheraton  Premier  Hotel. 
Tyson's  Comer.  8661  L«esburg  Pike,  Vienna. 
Virginia. 

Addresses:  Office  of  Environmental  Policy. 
Headquarters.  U.S.  Army  Corps  of  Engineers. 
Washington.  DC  20314-1000. 

For  Further  Information  Contact:  Mr.  Paul 
Rubenstein.  (202)  272-8731. 

Agenda 

The  schedule  and  proposed  agenda  of  the 
subject  meeting  on  "Planning  for  Tomorrow: 
Uniting  the  Army  Corps  of  Engineers  and  the 
Environmental  Community"  follows: 

Tuesday.  April  11.  1 995 

0800-081 5    Welcome  Ceremonies  & 

Induction  of  New  Board  Members 
0815-0845    Chiefs  Charge  to  the  Board 
0845-0900    EAB  Chair  Response 
0900-091 5     Overview  of  Meeting  Structure 
0915-1100    Session  1:  "Building  New 
Partnerships— Applying  Engineering 
Means  to  Achieve  Environmental  Ends". 
A  Moderated  Panel  Discussion  using  a 
discussion  paper  followed  by  comments 
and  discussion: 
Moderator:  Dr.  Lettie  Wenner.  EAB  Chair. 

Northern  Illinois  University 
Discussants:  Dr.  Benjamin  Dysart,  III. 
Dysart  and  Associates.  Atlanta;  Dr. 
Warren  Viessman.  Jr..  University  of 
Florida;  Dr.  Evan  Vlachos.  Colorado 
State  University 
1100-1200    Facilitated  Group  Discussion  in 
Plenary  (Facilitator:  L.  Aggens)  . 


1200-1330    Conference  Luncheon:  Keynote 
speech  by  Major  General  Stanley  Genega, 
Director  of  a vil  Works  on  the  History  of 
Environmental  Partnering  in  the  U.S. 
Army  Corps  of  Engineers. 

1330-1530    Session  2:  "Environmental 
Decision-Making  in  the  Corps — 
Involvement  of  Environmental, 
Community  and  Other  Public  Groups  in 
Corps  Decision-Making".  A  Moderated 
Panel  Discussion  using  prepared  case 
studies  examining  who  participates  and 
bow. 
Moderator:  Dr.  (anws  Regens,  EAB  Vice- 
Chair,  Tulane  University 
Discussants:  Dr.  Stuart  Langton,  Challenge 
to  Leadership.  Boston;  Mr.  James  R. 
Hanchey,  USAGE,  Lower  Mississippi 
Valley  Division;  Colonel  Terrance  Salt, 
South  Florida  Ecosystem  Restoration 
Task  Force;  Mr.  Joseph  Browder, 
Everglades  Coalition:  Ms.  Karen  illardo. 
National  Audubon  Society 
1530-1630    Facilitated  Group  Discussion 

in  Plenary  (Facilitator.  L  Aggens) 

1630     Adjourn 

Wednesday.  April  12. 1995 
0800-0830    Overview  of  the  day. 
0830-1 000    Simuluneous  Workshops  on 
specific  environmental  programs. — 
Section  1135  Program 
Moderators:  Ms.  Ellen  Cummings, 
HQUSACE;  Mr.  Timothy  Searchinger, 
Environmental  Defense  Fund 
Moderators:  Mr.  Michael  Davis, 
HQUSACE;  Mr.  Russell  Shay,  The 
Nature  Conservancy — Methods  to 
Integrate  Economics  and  Environment 
Moderators:  Mr.  Ken  Orth.  USAGE  Institute 
for  Water  Resources — Environmental 
Restoration 
Moderators:  Mr.  Larry  L^jwer.  USAGE 
Baltimore  District;  Ms.  Constance  Hunt, 
World  Wildlife  Fund— Flood  Plan 
Management  and  Non-Structural 
Approaches 
Moderators:  Mr.  Charles  Moeslein, 
HQUSACE;  Mr.  Scott  Faber.  American 
Rivers — The  Corps  Partnership  Kit 
Moderator:  Mr.  Richard  Sinclair,  USAGE 
Institute  for  Water  Resources 
1000-1030    Break 
1030-1200    Simultaneous  Workshops 

Rep>ealed 
1200-1330     Lunch 
1330-1500    Session  3:  A  FaciHuted 
Discussion  of  Issues,  concerns  and 
recommendations  raised  in  the 
simultaneous  workshops.  (Facilitator  L 
Aggens) 
1 830-2  200    Conference  Dinner  and  Special 
Plenary  Session— "Twenty  Five  Years  of 
the  Chief  of  Engineers  Environmental 
Advisory  Board:  Perspectives  of  the 
History-Makers  on  its  Importance  and 
Influence" 
Moderator  Mr  Jimmy  Bates.  Deputy 

Director  of  Civil  Works 
Keynote  Speaker  I>.  John  Zirschky.  Acting 
Assistant  Secretary  of  the  Army  (Qvil 
Works) 
Panelists:  Lieutenant  General  Arthur 
Williams,  Chief  of  Engineers;  Dr.  Lettie 
Wenner.  EAB  Chair  Lieutenant  General 
Frederick  Clarke.  USA  (Ret.);  Dr.  Lynton 
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Caldwell.  EAB  Charter  Member; 
Lieutenant  General  E.  R.  Heilberg.  USA 
(Ret.);  Dr.  Warren  Viessman,  Former  EAB 
Chair;  Dr.  Beverly  Wright,  Incoming  EAB 
Member 
Guests:  Lieutenant  General  John  Morris. 
USA  (Ret.);  Lieutenant  General  Joseph 
Bratton.  USA  (Ret);  Lieutenant  General 
Henry  Hatch.  USA  (Ret.) 

Thursday,  April  13.1995 

0800-0900    Report  of  the  EAB  to  Uie  Chief 
0900-0930     Break 
0930-1000    Chiefs  Response 
1000-1100    Public  Comments 
1100    Adjourn 

This  meeting  is  open  to  the  general  public 
but  has  limited  seating. 
Kennedi  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  95-7998  Rled  3-30-95;  8:45  ami 

BtLUNO  COOC  J71»-«2-M 


DEPARTMENT  OF  ENERGY 

Energy  Irrformatlon  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
.the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  etseq.).  This 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  assistance 
requirements  collected  by  the 
Department  of  Energy  (DOE) 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  numbeKs);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Response 
obligation,  i.e.,  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (7) 
Affected  public;  (8)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (9)  An  estimate  of  the  number  of 
responses  per  respondent  annually;  (10) 
An  estimate  of  the  average  hours  per 


response;  (11)  The  estimated  total 
annual  respondent  burden;  and  (12)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  May  1,  1995.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  E3A  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  addr«5ss 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Norma  White, 
Office  of  Statistical  Standards,  IEl-73). 
Forrestal  Building.  U.S.  Department  of 
Energy,  Washington,  DC  20585.  Ms. 
White  may  be  telephoned  at  (202)  254- 
5327. 

SUPPt.EMENTARV  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC-555 
3. 1902-0098 

4.  Preservation  of  Records  of  Public 

Utilities  and  Licenses,  Natural  Gas 
Companies  and  Oil  Pipeline 
Companies 

5.  Extension 

6.  Mandatory 

7.  Business  or  other  for-profit 

8.  500  responses 

9.  1  response 

10.  24,400  hours  per  response 

11.  1,200,000  hours 

12.  The  records  retention  regulations 

establish  retention  periods  and 
necessary  guidelines  and 
requirements  to  sustain  retention  of 
applicable  records  for  the  500 
regulated  public  utilities,  natiu^l 
gas  and  oil  pipeline  companies 
subject  to  the  jurisdiction  of  the 
Federal  Energy  Regulatory 
Commission. 

Statutory  Authority:  Sec  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L 
96-511).  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C  3506f») 
and  (c)(1). 
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Issued  in  Washington.  D.C..  March  25. 
1995. 
Yvonee  M.  Bishop, 

Director,  Office  of  Statistical  Standards, 
Energy  Information  Administration. 
|FR  Doc.  95-7976  Filed  3-30-95;  8:45  ami 
8ILUNO  COM  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-251-000] 

Pacific  Interstate  Transmission 
Company;  Notice  of  Application 

March  27. 1995. 

Take  notice  that  on  March  8. 1995. 
Pacific  Interstate  Transmission 
Company  (PITCO).  633  West  Fifth 
Street,  Suite  5400.  Los  Angeles. 
California.  90071-2071.  filed  in  Docket 
No.  CP95-251-O00,  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  establish  an 
additional  delivery  point  at  Blanco, 
New  Mexico  for  the  sale  of  gas  to 
PITCO's  sole  customer.  Southern 
California  Gas  Company  (SoCalGas),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Specifically.  PITCO  intends  to 
estaolish  an  additional  sale  and  delivery 
point  at  Blanco.  New  Mexico  for  the  sale 
of  Canadian  gas  to  SoCalGas.  PITCO 
states  that  the  additional  sale  and 
delivery  point  is  necessary  because  of  El 
Paso  Natural  Gas  Company's  (El  Paso) 
increasing  inability  to  receive  all  of 
PITCO's  natural  gas  supplies  on  a  firm 
basis  at  the  existing  El  Paso  receipt 
point  from  Northwest  Pipeline 
Corporation  (Northwest)  at  Ignacio. 
Colorado.  PITCO  says  the  additional 
sale  and  delivery  point  will  provide 
SoCalGas  with  greater  fiexibility 
concerning  its  purchases,  and  will 
eliminate  unnecessary  alternative 
transportation  costs  and  construction  of 
unnecessary  pipeline  additions. 

PITCO  states  that  the  addition  of  new 
sale  and  delivery  points  is  specifically 
provided  by  the  General  Terms  and 
Conditions  of  PITCO's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  April 
17. 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 


taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  PITCO  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretory. 
jFR  Doc.  95-7901  Filed  3-30-95;  8:45  am) 

•ILUNG  COOC  •7t7-«1-M 

[Docket  No.  RP91 -203-000,  et  al.] 

Tennessee  Gas  Pipeline  Company, 
Notice  of  Informal  Settlement 
Conference 

March  27.  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday.  April 
5, 1995,  at  10:00  a.m..  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  N.E., 
Washington,  D.C.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Dennis  H.  Melvin  at  (202)  208- 
0042  or  Donald  Williams  at  (202)  208- 
0743. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc  95-7900  Filed  3-30-95:  8:45  am| 
BILUNQ  COOC  triTmi-M 


(Docket  No.  ER94-1 545-000] 

Calplne  Powef  Marketing,  Inc.;  Notice 
of  Issuance  of  Order 

March  28. 1995. 

On  August  9. 1994  and  February  8, 
1995,  Calpine  Power  Marketing.  Inc. 
(CPMI)  submitted  for  filing  a  rate 
schedule  under  which  CPMI  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  CPMI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  CPMI 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  CPMI. 

On  March  9. 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CPMI  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  CPMI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserx-es  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CPMI's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
10.  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-7951  Filed  3-30-95;  8:45  ami 

BILLWG  COOC  e717-01-M 


[Docket  No.  ER95-300-000] 

Wickland  Power  Services;  Notice  of 
Issuance  of  Order 

March  28.  1995. 

On  December  20,  1994  and  February 
6.  1995.  Wickland  Power  Seni«;es 
(WPS)  submitted  for  filing  a  rate 
schedule  under  which  WPS  will  enga>^e 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  WPS  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  WPS 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  WPS. 

On  March  16.  1995,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  WPS  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  WPS  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  tlie  right  to 
require  a  further  showing  that  neither 
public  nor  private  intere.sts  will  be 
adversely  affected  by  continued 
approval  of  WPS's  issuances  of 
securities  or  assumption  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\'ene 
or  protests,  as  set  forth  above,  is  April 
17.  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street.  N.E..  Washington, 
DC.  20426. 
Lois  D.  Cashell, 
Secretory. 
jFR  Doc  95-7952  Filed  3-30-95;  8:45  ami 

BH.LINO  COOC  •717-01-M 


[Project  No.  4031-041  et  al.] 

Hydroelectric  Applications,  City  of 
Peru,  Illinois,  et  al.;  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendmen{ 
of  License. 

b.  Project  No.:  4031-041. 

c.  Date  filed:  September  9.  1994. 

d.  Applicant:  Ci\y  of  Peru.  Illinois. 

e.  Name  of  Project:  Starved  Rock. 

f.  Locat/o/i;  The  project  is  located  near 
Utica.  Lasalle  County.  Illinois, 
approximate  Illinois  River  mile  231.0. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mayor  Donald 
F.  Baker.  City  of  Peru,  1715  Fifth  Street. 
Peru.  IL  61354.  (815)  223-1148. 

i.  FERC  Contact:  Buu  T.  Nguyen.  (202) 
219-2913. 

j.  Comment  Date:  April  27.  1995. 

k.  Description  of  Amendment:  The 
licensee.  City  of  Peru,  applied  for  an 
amendment  of  license  to  include  a 
transmission  line  which  was  built  in 
December  of  1993.  The  transmission 
line  is  approximately  9.5  miles  long. 
The  transmission  line  travejs  down  the 
upstream  slope  of  the  north 
embankment,  and  continues  underwater 
(approximately  180  feet)  to  the  north 
lock  wall.  The  remaining  of  the  line  is 
overhead  type  beginning  at  Dee  Bennett 
Road. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

2  a.  Type  of  Application:  Major  .New 
License. 

b.  Project  No.:  1951-035. 

c.  Applicant:  Georgia  Power 
Company. 

d.  Name  of  Project:  Sinclair 
Hydroelectric  Project. 

e.  Location:  on  the  Oconee  River,  near 
Milledgeville.  Baldwin  County.  Georgia. 

f.  Applicant  Contact:  Don  Holder. 
Georgia  Power  Company.  333  Piedmont 
Avenue.  Bin  No.  10170.  Atlanta,  GA 
30308.  (404)  526-7092. 

g.  FERC  Contact:  Kelly  R.  Fargo  (202) 
219-0231. 

h.  Georgia  Power  Company  serxed  a 
copy  of  the  Preliminar>'  DEA  and  Draft 
License  Application  on  all  parties  on 
March  8.  1995.  pursuant  to  18  CFR 
16.8(c)(4).  The  Commission  received  a 
copy  of  the  Preliminary'  DEA  and  draft 
license  application  on  March  8  and 
March  13.  1995.  respectively. 

Comments  on  the  draft  licen.se 
application  for  the  Sinclair  Project 
should  be  sent  to  the  Georgia  Power 


Company  with  a  copy  to  the 
Commission  at  the  following  address: 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  Attn:  Ms. 
Kelly  Fargo.  Mailstop  HL  20.1,  Room 
1040.  Washington.  DC  20426. 

i.  As  discussed  in  the  Commission's 
letter  to  all  parties  on  February  14,  1995. 
and  pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resourte 
agency.  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  90  days  from 
the  date  that  Georgia  Power  sened  a 
f:opy  of  the  preliminary  DEA  and  draft 
license  application  to  all  parties  and 
serve  a  copy  of  tTie  request  on  the 
applicant.  .Any  party  interested  in  filing 
an  additional  study  request  must  do  so 
before  June  13. 1995. 

3  a.  Typf  of  Application:  New  Major 
License. 

b.  Project  No.:  2389-010. 

c.  Date  Filed:  December  20.  1991. 

d.  Applicant:  Edwards  Manufacturing 
Company  Inc. 

e.  Name  of  Project:  Augusta 
Hydroelectric  Project. 

f.  Location:  On  the  Kennebec  River  in 
Kennebec  County,  in  the  City  of 
Augusta.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  If)  U.S.C.  791(a)- 825(r). 

h.  Applicant  Contact:  Mr.  Mark 
Isaacson.  \'ice  President.  Edwards 
Manufacturing.  42A  North  Elm  Street. 
"Yarmouth,  ME  04096.  (207)  846-3991 

i.  FERC  Contact:  John  S.  Blair  (202) 
219-2H45. 

).  Deadline  Date:  May  15.  1993. 

k.  Status  of  Environmental  Analysis 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

1.  Description  of  Project:  The  proje«;t 
as  licensed  consists  of  the  following:  (1) 
The  existing  917-foot-long.  concrete- 
capped,  limber  crib  dam  composed  of 
(a)  a  850-foot  long  primary  spillway 
topped  by  4.5-foot-high  wooden 
flashboards,  (b)  a  67-foot  long  bulkhead 
spillway  abuts  the  primary  spillway;  (2) 
an  existing  impoundment  with  a  surface 
area  of  1,143  acres  and  a  gross  storage 
volume  of  16.985  acre-feet;  (3)  an 
existing  power  canal.  450-feet  long;  (4) 
an  existing  80-foot  long  and  24-foot- 
wide  masonry  gate  house;  (5)  nine 
generoting  units  with  3.5  mW  total 
generating  capacity  housed  in  a 
combination  of  a  structural  steel  and 
masonr>'  building  powerhouses. 
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The  applicant  proposes:  (t)  to  install 
an  ioflatable  rubber  crest  gate  that 
would  increase  the  elevation  of  the 
reservoir  by  one  foot;  (2)  to  retire  two  of 
the  existing  nine  generating  units  ar»d 
add  one  new  vertical  8  mW  Kapbn 
turbine  housed  in  a  new  concrete  and 
steel  powerhouse,  140  feet  long.  63  feet 
wide,  and  50  feet  high:  the  total 
installed  new  capacity  would  be  11 
mW;  (3)  the  impoundment  would  be 
increased  to  a  total  of  1.167  surface 
acres  aiid  a  gross  storage  of  18.437  acre- 
feet. 

The  project  dam  and  facihties  are 
owned  by  the  applicant.  The  existing 
project  would  also  be  subject  to  Federal 
takeover  under  sections  14  and  15  of  the 
Federal  Power  Act. 

m.  Purpose  of  Project.  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  Its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

0.  Available  Location  of  Application: 
A  copy  of  the  apphcation.  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Pxiblic  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  Room 
.1104.  Washington,  D.C..  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Edwards 
Manufacturing.  42A  North  Elm  Street. 
Yarmouth,  ME  04096.  (207)  846-3991. 

4  a.  Type  of  Appiication:  Amendment 
of  License. 

b.  Project  No.:  2075-009. 

c.  Date  Filed:  February  7.  1995. 

d.  Applicant:  Washington  Water 
Power  Company. 

e.  Name  of  Project:  Noxon  Rapids. 

f.  Location:  On  the  Clark  Fork  River  in 
Sanders  County.  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  S§  791(a)-825(r). 

h.  Applicant  Contact: 
Larry  La  Bolle.  Washington  Water 

Power  Company,  E.  1411  Mission 

Avenue.  P.O.  Box  3727.  Spokane.  WA 

99220-3737.  (509)  482-4710. 
William  ].  Madden.  Jr..  Jolm  A. 

Whittaker  IV.  Winston  &  Strawn.  1400 

L  Street  N.W.,  Washington.  DC. 

20005.  (202)  371-5700. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

\.  Comment  Date:  May  12.  1995. 

k.  Description  of  the  Request:  The 
licensee  requests  that  its  license 
expiration  date  be  accelerated  from 
April  30.  2005,  to  February-  28.  2001 

1.  This  notice  also  Consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 


5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-l  1523-000. 

c.  Date  Filed:  March  1.  1995. 

d.  Applicant:  Massachusetts  Water 
Resources  Authority. 

e.  Name  of  Project:  Winsor  Dam 
Hydro  Projett. 

f.  Location:  Oo  the  Swift  River  in 
Hampshire.  Franklin,  and  Worcester 
Counties.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  William  A. 
Brut.sch.  DintUor.  Waterworks  Division, 
Charleston  Navy  Yard.  100  First 
Avenue.  BostOii.  MA  02129.  (617)  242- 
6000. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  May  12,  1905. 

k.  Competing  Application:  Proiect  No. 
1 1505-000.  Date  filed:  November  9. 
1994. 

I.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 
facilities:  (1)  An  existing  2.900-foot-long 
Winsor  Dem:  (2)  an  existing  25.216-acre 
reservoir;  (3)  a  proposed  water  intake: 
(4)  a  proposed  powerhouse  containing  a 
single  1200  kW  generating  unit:  (3)  a 
proposed  13.&-kV  or  equivalent 
transmission  line;  and  (6)  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  generation  would  be 
3.450  MWh  and  that  the  cost  of  the 
studies  under  the  permit  would  be 
S56.000.  The  dam  and  water  rights  are 
owned  by  the  Metropolitan  District 
Commission.  20  Somerset  Street, 
Boston.  MA  02108.  The  project 
equipment  is  owned  and  operated  by 
the  Massachusetts  Water  Resource 
Authority.  Division  Director  of  Water 
Works.  Charleston  Navy  Yard.  100  First 
Avenue.  Boston.  MA  02129.  All  power 
generated  would  be  sold  to 
Massachu.setts  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  AlO. 
B.  C.  and  D2. 

6  a.  Type  of  Filing:  Setllemervt  . 
Agreement  for  Permanently  Mitigating 
Fish  Mortality  at  the  Ludington  Project. 

b.  Project  No.:  2680-017. 

c  Date  Filed:  February  28.  1995. 

d.  Licen.set's.  Consumers  Power 
Company  and  The  Detroit  Edison 
Company. 

e.  Name  of  Project:  Ludington  (FERC 
No.  2680). 

f.  Location:  The  eastern  shore  of  Lake 
Michigan:  Mason  County. 

g.  Filed  Pursuant  to:  Order  Modifying 
a  Mitigative  Plan  for  Turbine  Mortality, 
issued  Augu.st  11,  1987  (40  FERC 
162.151). 

h.  Lrrmsee  Contact:  Mr.  William 
Lange,  Consumers  Power  Company. 


1016  16th  Street.  N.W..  5th  Floor. 
Washington.  DC  20036.  (202)  293-5795. 

i.  FERC  Contacts:  Ms.  Janet  Oakley. 
(202)  208-0495;  Dr.  John  M.  Mudre. 
(202)219-1208. 

j.  Comment  Date:  May  5,  1995. 

k.  Description  of  Filing:  The  li<:ensees 
for  the  Ludington  Project  have  entered 
into  a  settlement  agreement  with:  the 
State  of  Michigan  and  the  Michigan 
Department  of  Natural  Resources:  the 
United  States  Department  of  the 
Interior,  on  behalf  of  the  Fish  and 
Wildlife  Service  and  as  Trustee  for 
Indian  tribes,  bands  or  conumunities 
with  reserved  treaty  rights  in  the 
Michigan  waters  of  Lake  Michigan;  the 
Michigan  United  Conservation  Clubs; 
and  the  National  Wildlife  Federation. 
The  settlement  agreement  provides  for 
mitigation  of  fish  mortality  at  the  proje<:t 
by  the  seasonal  installation  of  a  barrier 
net  around  the  project's  intakes  and 
other  measures.  The  agreement  also 
provides  for  the  development  of  off-site 
angler  access  facihties  to  mitigate  for  the 
loss  of  angler  access  to  the  project 
jetties,  which  would  be  inside  the 
barrier  net. 

7  a.  Type  of  Application:  Preliminary 
PermiL 

b.  Project  No.:  11517-000. 

c.  Date  Filed:  February  6.  1995. 

d.  i4pp/icflnt.- Androscoggin 
Hydroelectric  Company.  Inc. 

e.  Name  of  Project:  Coos  Hydropower 
Project. 

f.  Locatiofi:  On  the  Androscoggin 
River  in  tlie  Town  of  Gorham.  Coos 
County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Ad.  16  U.SC  §  791(a>-a25(r). 

h.  Applicant  Contact:  Mr.  John  N. 
Webster,  Androscoggin  Hydroelectric 
Company.  Inc.  P.O.  Box  178.  South 
Berwick.  ME  03908.  207-384-5334. 

i.  FERC  Contact:  Michael  Dees  2(i2- 
Z19-2807. 

j.  Comment  Dote:  May  12. 1995. 

k.  Description  (^Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  earth  and  concrete  dam  850 
feet  long:  (2)  a  proposed  75  acre 
reservoir  with  a  maximum  water  surface 
elevation  of  854  feet  MSL;  (3)  a 
proposed  powerhouse.  100  feel  by  50 
feet  housing  two  3.000  kW  hydropower 
units  with  a  total  capacity  of  6.000  kW; 
(4)  a  proposed  34.5  kV  transmission  line 
1200  feet  long;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  annual  energy  generation  would  be 
40  GWh  and  that  the  cost  of  the  studies 
to  be  performed  under  the  permit  would 
be  $100,000.  The  energy  would  be  sold 
to  businesses  or  public  utiKty 
companies. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.C.  andD2. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  bie  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a    ' 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  compering  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A8.  Preliminary  Permit — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  Initial 
preliminary  permit  application.  No 


competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ". 

"COMPETING  APPLICATION  ". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 


address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  ser\ed  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One    ' 
copy  of  an  agency  "s  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108.  May  20.  1991)"that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (May  15. 
1995  for  Project  No.  2389-010).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (June  28. 1995  for 
Project  No.  2389-010). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS."  "REPLY 
COMMENTS." 

•RECOMMENDATIONS. "  "TERMS 
AND  CONDITIONS."  or 
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•PRFSCRfPTIONS;"  (2)  sot  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  appli<:ation  to 
which  the  Rlin^  responds;  (.1)  fiimrsh 
the  name,  address,  and  teFephone 
number  of  the  person  submitting  the 
fiUng-.  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b) 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary  .'Federal  Energy  Regulator)- 
Commission.  825  North  Capitol  Street. 
N.E..  Washington.  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated  N4arch  27.  1995. 
Um  D.  CMheU, 

.SV'crpfnrv 

|FR  Due.  95-795J  FUed  J-.J0-95;  8.45  ami 
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Federal  Energy  Ftogulatory 
Commissiorf 

[Docket  Nos.  ST95-l37t-000  et  al.] 

Colorado  Interstate  Gas  Company 
Notice  of  Sett-Implementing 
Transactions 

March  27.  1995. 

Take  notice  that  tht;  following 
transactions  have  been  reported  to  the 
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Cioiimiis-sion  as  b«'ing  implemented 
pursuant  to  Fart  284  of  the 
Commis.sions  regulations.  Sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  fNGFA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  fentity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transadion. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  Section  284.102  of 
the  Commission's  regulations  and 
Set;tion  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  Section  284.122  of 
the  Commission's  regulations  and 
Se<;tion  311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284. 142  of  the  Commission's 
Regulations  and  Section  31irb)  of  the 
NGPA.  Any  interested  person  may  file 
a  complaint  concerning  such  sales 
pursuant  to  Se<.tion  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeliiie  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  Regulations  and  Section 
312  of  the  NGPA. 


'  Notice  of  i  tianMCtiun  does  not  coutitute  a 
(iKlRrmination  that  the  temu  and  conditions  of  the 
pro(H)sed  service  will  be  approrad  or  that  the 
nntlcpd  filing  is  in  compliancp  with  the 
Commission's  rr^Utiuns. 


A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  lo  Se<:tion 
284.222  and  a  blanket  certificate  issued 
under  Section  284.221  of  the 
Commission's  regubtions, 

A  "G-I"  indicates  transportaticwi  b\-  un 
intrastate  pipeline  company  pursuant  to 
a  blanket  certirtcate  issued  under 
Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  Section 
284.221  of  theCommi.ssion's 
regulations. 

A  "G-LT  "  or  "G-LS  "  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  c-orapany  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  Section  284  224 
of  the  Commission's  Regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  Section  284.303  of  the  Commission's 
Regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  Section  284.303  of 
the  Commission's  Regulations. 
Lois  D.  CashelL 
Sfcrflan- 
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Docket  hto. ' 

Transporter/sefler 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max 

daily 
quantity  ^ 

Aff. 
Y/A'N^ 

Rate 

sch. 

Date 
com- 
menced 

Projected 

tern»- 

nation 

date 

ST95-1371 

Colorado  Interstate  Gas 
Co 

Montana  Power  Co  

02-01-95 

>  B 

10,13C 

N 

F 

1 1-20-93 

11-30-06 

ST9S-1372 

Cotorado  Interstate  Gas 
Co 

Montana  Power  Co  

02-01-95 

>  B 

10.50C 

N 

F 

06-03-94 

12-31-03 

ST95-1373 

Cotorado  Interstate  Gas 
Co 

HS  Resources,  Inc  

02-01-95 

G-S 

7.532 

N 

01-18-95 

(ndef 

ST95-1374 

Cdumtwa  Gas  Trans- 
mission Corp. 

Pinnacle  Energy  Co  

02-01-95 

G-S 

10,000 

N 

01-01-95 

indef. 

ST95-1375 

Columbia  Gas  Trans 
mission  Corp. 

Aurora  Natural  Gas  & 
Assoc.  Prod. 

02-01-95 

G-S 

20,000 

N 

01-09-95 

Indef. 

ST95-1376 

Columbia  Gas  Trans- 
mission Corp. 

NGO  Development 
Corp. 

02-01-95 

G-S 

N/A 

N 

01-17-95 

Indef. 

ST95-1377 

ONG  Transmission  Co  . 

ANR  Pipeline  Co  

02-02-95 

C 

50,000 

N 

01-18-95 

Indef 

ST95-1378 

Arkansas  Western 
Pipeline  Co. 

Associated  Natural  Gas 
Co. 

02-02-95 

B 

33,700 

Y 

07-01-93 

06-03-94 

ST95-1379 

Transcontinental  Gas  P/ 
L  Corp. 

City  of  Kings  Mountain  . 

02-02-95 

G-S 

87 

N 

F 

01-01-95 

03-17-98 

ST95-1380 

Colorado  Interstate  Gas 
Co 

Montana  Power  Co  

02-02-95 

B 

21.000 

N 

F 

08-C1-94 

10-31-03 

ST9&-1381 

Williston  Basio  Inter  P/ 
LCo. 

Western  Sugar  Co  

02-03-95 

G-S 

9.000 

A 

01-05-tv 

07-31-96 

ST95-1382 

Transok,  Inc  

ANR  Pipeline  Co.  et  al  . 
Montana  Power  Co  

02-03-95 

C 
B 

25.000 
50.000 

N 
N 

01-20-95 
12-03-94 

ST95-1383 

Colorado  Interstate  Gas 
Co 

02-03-95 

F 

'•  del. 
12-31-95 

ST95-1384 

Williams  Natural  Gas 
Co. 

Mercado  Gas  Services. 
Inc. 

02-03-95 

G-S 

2.200 

N 

12-01-94 

Indef. 

sigs-L-^ws 

Williams  Natural  Gas 
Co 

Natural  Gas  Trans- 
mission Service. 

02-03-95 

G-S 

46.500 

N 

02-0^-95 

02-01-96 

ST95-1386 

Williams  Natural  Gas 
Co 

Tndent  NGL,  Inc 

02-03-95 

G-S 

20,000 

N 

01-19-95 

09-30-03 

ST95-1387 

Williams  Natural  Gas 
Co 

Western  Resources,  Inc 

02-03-95 

G-S 

27.758 

N 

F 

10-01-94 

Indef. 

ST95-1388 

Williams  Natural  Gas 
Co 

Western  Resources,  Inc 

02-03-95 

G-S 

147,670 

N 

F 

10-01-94 

Indef. 

ST95-1389 

Williams  Natural  Gas 
Co 

Western  Resources,  Irx: 

02-03-95 

G-S 

26.231 

N 

F 

'0-01-94 

10-01-95 

ST9&-1390 

Williams  Natural  Gas 
Co 

Western  Resources.  Inc 

02-03-95 

G-S 

271.450 

N 

F 

10-01-94 

Indef. 

ST95-1391 

Williams  Natural  Gas 
Co 

Missouri  Gas  Energy  .... 

02-03-95 

G-S 

4,792 

N 

F 

10-01-94 

Indef. 

ST95-1392 

Williams  Natural  Gas 
Co 

Missouri  Gas  Energy  ... 

02-03-95 

G-S 

6.435 

N 

F 

10-01-94 

Indef. 

ST95-1393  ■ 

Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co 

Missouri  Gas  Energy  .... 

02-03-95 

G-S 

160,341 

N 

F 

10-01-94 

11-01-98 

ST95-1394 

Missouri  Gas  Energy  ... 

02-03-95 

G-S 

246,228 

N 

F 

10-01-94 

Indef. 

ST9&-1395 

CokjnrtHa  Gas  Trans- 
mission Corp. 

Volunteer  Energy  Corp 

02-03-95 

G-S 

10,000 

N 

02-01-95 

indef. 

ST95-1396 

Columbia  Gas  Trans- 
mission Corp. 

Riley  Natural  Gas  Co  ... 

02-03-95 

G-S 

1.500 

N 

02-01-95 

irxJef. 

ST95-1397 

Columbia  Gas  Trans- 
mission Corp 

Texas  Ohio  Gas.  Inc  ... 

02-03-95 

&-S 

10.000 

N 

02-01-95 

Indef. 

ST95-1398 

Cohjmbia  Gas  Trans- 
mission Corp. 

Transfuel  Marketing  Co 

02-03-95 

G-S 

4.300 

N 

02-01-95 

Indef. 

ST95-1399 

ColumtMa  Gas  Trans- 
mission Corp. 

Vineyard  Oil  &  Gas  Co 

02-03-95 

G-S 

750 

N 

02-0 '-95 

Indef. 

ST95-1400 

Columbia  Gas  Trans- 
mission Corp. 

Interstate  Gas  Supply. 
Inc. 

02-03-95 

G-S 

10.000 

N 

02-01-95 

Indef. 

ST95-1401 

Columbia  Gas  Trans- 
mission Corp. 

Cabot  Oil  &  Gas  Mar- 
keting Corp. 

02-03-95 

G-S 

10.000 

N 

02-0^-95 

Indef. 

ST95-1402 

CoKjmtMa  Gas  Trans- 
mission Corp. 

Arcadia  Energy  Corp  .... 

02-03-95 

G-5 

3.000 

N 

1 

02-01-95 

Indef. 

ST95-1403 

Columbia  Gas  Trans- 

lesco Industrial  Energy 

02-03-95 

G-S 

10,000 

N 

1              O2-OI-95I 

Indef. 

mission  Corp. 

Sendees  Co. 

ST95-1404 

Columt>a  Gas  Trans- 
mission Corp. 

Enron  Access  Corp  

02-03-95 

G-S 

10.000 

N 

1 

02-0^-95 

indef. 

ST95-1405 

Columbia  Gas  Trans 
mission  Corp 

Appalachian  Gas  Sales 
Ags. 

[)2-03-95 

G-S 

100.000 

N 

1 

32-01-95 

Indef 

ST95-1406 

Columtna  Gas  Trans- 

Equitable Resources 

32-03-95 

G-S 

10.000 

N 

1 

32-01-95 

Indef. 

1 

mission  Corp. 

Marketing  Co. 

1 

* 

1G638 
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Docket  No. 


SK 


ST95-1407 

ST95-1408 

ST95-1409 

ST95-1410 

ST95-1411 

ST95-1412 

ST95-1413 

ST95-1414 

ST95-1415 

ST95-1416 

ST95-1417 

ST95-1418 

ST95-1419 

ST95-1420 

ST95-1421 

ST95-1422 

ST95-1423 

ST95-1424 

ST95-1425 

ST9&-1426 

ST95-1427 

ST9S-1428 

ST9&-1429 

ST95-1430 
ST95-1431 

ST95-1432 

ST95-1433 

ST95-1434 

ST95-1435 

ST95-1436 

ST95-1437 

ST95-1438 

ST9&-1439 

ST95-1440 

ST95-1441 

ST95-1442 


Transporter/seller 


Columbia  Gas  Trans- 
mission Cofp. 

Columbia  Gas  Trarw- 
mission  Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Cofp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mtssion  Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Cypress  Gas  Pipeline 
Co. 

Acadian  Gas  Pipeline 
System. 

Termessee  Gas  Pipe- 
line Co. 

Colorado  Interstate  Gas 
Co 

Viking  Gas  Trans- 
mission Co 

Koch  Gateway  Pipeline 
Co. 

Kocti  Gateway  Pipeline 
Co. 

Koch  Gateway  Pipeline 
Co. 

Koch  Gateway  Pipeline 
Co. 

Koch  Gateway  Pipeline 
Co 

Koch  Gateway  Fipeiioe 
Co 

Koch  Gateway  Pipeline 
Co. 

Kentucky  West  Virginia 
Gas  Co. 

East  Tennessee  Natural 
Gas  Co. 

El  Paso  Natural  Gas  Co 

Transcontinental  Gas  P/ 
L  Corp 

East  Tennessee  Natural 
Gas  Co. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Orange  and  Rockland 
Util..  Inc. 

Orange  arxj  Rockland 
Util .  Inc. 

Naturl  Gas  P/L  Co.  of 
Anrienca. 

Pacific  Gas  Trans- 
mission Co 

Transwestern  Pipeline 
Co. 

Transwestern  Pipeline 
Co. 

Natural  Gas  P/L  Co.  of 
America. 

Charxleleur  Pipe  Line 
Co. 


Recipient 


Ivan  Hall  &  Associates. 

Inc. 
KCS  Energy  Marketing, 

Inc. 
OGLS  Operations,  Inc  .. 

Columbia  Energy  Serv- 
ices Corp. 

Columbia  Natural  Re- 
sources, inc 

Eastern  Marketing  Corp 

Atlas  Gas  Marketing 

Atwood  Resources,  Inc 
Beklen  &  Blake  Corp  ... 

Coiumbia  Guff  Trans. 

Co..  et  al. 
Natural  G/P/L  Co.  of 

Am.,  et  al. 
Conrtecttcut  Natural 

Gas  Corp 
Montana  Power  Co  

Utilicorp  United  Inc 

CNB/Olymptc  Gas 

Services. 
Cenergy  Inc  

Texaco  Natural  Gas  Inc 

MotMl  Natural  Gas  Inc 

Koch  Gas  Services  Co  . 

Koch  Gas  Services  Co 

Koch  Gas  Services  Co 

Mayo  State  VocationI 
Tech.  School. 

Tennessee  Gas  Market- 
ing Co. 

Transok  Gas  Co 

Conagra  Energy  Serv- 
ices. 

Perry  Gas  Companies, 
Inc. 

Supenor  Water  Light  & 
Power  Co. 

Twister  Transmission 
Co. 

Con  Edison  Gas  Mar- 
ketir^.  Inc. 

Brooklyn  Interstate  Nat 
Gas  Corp 

Valero  Gas  Marketing, 
LP. 

Equitat))e  Resources 
Marketing  Co. 

Gas  Co  of  New  Mexico 

KCS  Energy  Marketing 

Poco  Petroleums  Ltd  .  . 

Union  Oil  Co.  of  Califor- 
nia. 


Date  filed 


Part  284 
sut)pan 


02-03-95 

02-03-95 

02-03-95 

02-03-95 

02-03-95 

02-03-95 

02-03-95 

02-03-95 

02-03-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-95 

02-06-85 

02-07-95 
02-07-95 

02-07-95 

02-07-95 

02-07-95 

02-08-95 

02-08-95 

02-08-95 

02-09-95 

02-09-95 

02-09-95 

02-09-95 

02-10-95 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

B 

G-S 

G-LT 

G-LT 

G-S 

G-S 

G-S 

G-S 

G-S 

K-S 


Est.  max 

daily 
quantity  ^ 


Atf. 
Y/A/N3 


10,000 

5,000 

700 

810 

600 

10,000 

5,000 

10,000 

1,000 

20.000 

10,000 

3,000 

20,000 

2,398 

N/A 

N/A 

45,000 

3.500 

150 

40,000 

10,000 

100 

100,000 

103,000 
100,000 

7.500 

1,300 

35,000 

30,000 

5,000 

25,000 

100,000 

40.000 

100,000 

175.000 

85.680 


N 

N 

N 

Y 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

Y 

Y 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch 


Date 

conv 

merKed 


Projected 
termi- 
nation 
date 


02-01-95 

02-01-95 

02-01-95 

02-01-95 

02-01-95 

02-01-95 

02-01-95 

02-01-95 

02-01-95 

12-01-94 

01-01-95 

01-24-95 

06-03-94 

12-01-94 

01-13-95 

01-26-95 

01-10-95 

01-10-95 

01-10-95 

01-10-95 

01-10-95 

11-01-94 

03-01-94 

01-14-95 
01-20-95 

12-01-94 

10-01-94 

06-01-94 

11-01-94 

09-30-94 

02-01-96 

01-19-95 

12-16-94 

12-21-94 

01-11-95 

10-01-94 


Indet. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

05-31-95 

02-28-95 

Indef. 

Indef. 

01-10-96 

04-10-95 

01-10-96 

06-10-95 

04-10-95 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

10-31-08 

03-31-95 

11-30-95 

03-31-95 

01-31-96 

Indef. 

12-31-94 

11-30-95 

Indef. 

02-24-95 


Docket  No. ' 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

EsL  max. 

daily 
quantity  ? 

Aff. 
Y/A/N3 

Rate 

sch. 

Date 
com- 
menced 

Projected 
termi- 
nation 
date 

ST95-1443 

National  Fuel  Gas  Sup- 
ply Corp. 

Capital  Oil  &  Gas,  Inc  .. 

02-10-95 

G-S 

10,000 

N 

1 

02-01-95 

02-01-20 

ST95-1444 

National  Fuel  Gas  Sup- 
ply Corp 

Public  Service  Electric 
and  Gas  Co. 

02-10-95 

B 

10,000 

N 

1 

01-02-95 

01-02-95 

ST95-1445 

Tennessee  Gas  Pipe- 
line Co. 

Energynorth  Natural 
Gas  Inc. 

02-10-95 

G-S 

3,000 

N 

F 

02-05-95 

Indef. 

ST95-1446 

Tennessee  Gas  Pipe- 
line Co. 

Virginia  Electric  & 
Power  Co. 

02-10-95 

G-S 

7.450 

N 

F 

02-01-95 

Indef. 

ST95-1447 

Tennessee  Gas  Pipe- 
line Co. 

Coastal  Gas  Marketing 
Co. 

02-10-95 

G-S 

4.000 

N 

F 

02-01-95 

Indef. 

ST95-1448 

Tenr>essee  Gas  Pipe- 
line Co. 

Co  Energy  Trading  Co  . 

02-10-95 

G-S 

7,121 

N 

F 

02-06-95 

Indef. 

ST95-1449 

Cokxado  Interstate  Gas 
Co 

Oxy  USA,  Inc  

02-10-95 

G-S 

20.000 

N 

F 

02-01-95 

12-31-01 

ST95-1450 

CoJorado  Interstate  Gas 

Co. 
Midwestern  Gas  Trans- 

Mendian Oil  Trading  Inc 

02-10-95 

G-S 

5 

N 

1 

01-11-95 

Indef. 

ST95-1451 

Mobil  Natural  Gas  Inc  .. 

02-13-95 

G-S 

9.000 

N 

F 

02-01-95 

Indef. 

mission  Co. 

ST95-1452 

Flonda  Gas  Transission 

Co. 
Panhandle  Eastern 

Citrus  Trading  Corp 

02-13-95 

G-S 

600.000 

Y 

1 

01-13-95 

Indef. 

ST95-1453 

Natural  Gas  Resources 

02-13-95 

G-S 

100.000 

N 

1 

02-01-95 

07-31-96 

Pipe  Line  Co. 

LP. 

ST95-1454 

Wyoming  Interstate  Co.. 
Ltd 

MKlcon  Marketing  Corp 

02-13-95 

G-S 

15,000 

N 

1 

02-01-94 

Indef. 

ST95-1455 

Wyoming  Interstate  Co., 

Ltd. 
Wyoming  Interstate  Co., 

Amoco  Production  Co  .. 

02-13-95 

G-S 

5,000 

N 

1 

02-01-94 

10-31-96 

ST95-1456 

Western  Gas  Re- 

02-13-95 

G-S 

15.500 

N 

1 

04-01-94 

Indef 

Ltd. 

sources,  Inc. 

ST95-1457 

Colorado  Interstate  Gas 
Co. 

PuWic  Service  Co.  of 
Colorado. 

02-1 3-«5 

B 

543.066 

N 

F 

12-01-94 

09-30-96 

ST95-1458 

Colorado  Interstate  Gas 

Co. 
U-T  Offshore  System  .. 

Montana  Power  Co  

02-13-95 

B 

69.700 

N 

1 

05-01-94 

Indef. 

ST95-1459 

Tartan  Energy  Re- 

02-13-95 

K-S 

145,000 

N 

1 

01-21-95 

Indef. 

sources,  L.C. 

ST95-1460 

U-T  Offshore  System  .. 

Coast  Energy  Group  ... 

02-13-95 

K-S 

7.000 

N 

F 

01-06-95 

01-31-95 

ST95-1461 

U-T  Offshore  System  .. 

Cng  Energy  Servces 
Corp. 

02-13-96 

K-S 

8,000 

N 

F 

01-01-95 

01-31-95 

ST95-1462 

U-T  Offshore  System  ., 

Coast  Energy  Group  .... 

02-13-95 

K-S 

60.000 

N 

F 

01-01-95 

01-31-95 

ST95-1463 

U-T  Offshore  System  ... 

CNG  Energy  Services 
Corp.. 

02-13-95 

K-S 

45,000 

N 

F 

01-01-95 

01-31-95 

ST95-1464 

U-T  Offshore  System  .. 

Vastar  Gas  Marketing, 

Inc. 
Mountain  Gas  Re- 

02-13-95 

K-S 

20,497 

N 

F 

01-01-95 

01-31-95 

ST95-1465 

Williston  Basin  Inter.  91 

02-13-95 

G-S 

100.000 

A 

1 

01-14-95 

12-31-96 

LCo. 

sources,  Inc.. 

ST95-1466 

Kansok  Partnership 

Riverside  Pipeline  co  ... 

02-13-95 

C 

20.000 

N 

1 

01-01-95 

Indef. 

ST95-1467 

Panhandle  Eastern 
Pipe  Line  Co. 

Texarkoma  Transpor- 
tation Co. 

02-14-95 

G-S 

10.000 

N 

1 

02-02-95 

01-31-97 

ST95-1468 

Panhandle  Eastern 
Pipe  Line  Co. 

Anadarko  Petroleum  Co 

02-14-95 

G-S 

21.000 

N 

02-01-95 

02-28-95 

ST9&-1469 

Panhandle  Eastern 
Pipe  Line  Co. 

OXY  USA  Inc  

02-14-95 

G-S 

10.000 

N 

02-01-95 

03-^1-95 

ST95-1470 

Noram  Gas  Trarw- 
mission  Co. 

Cranford  Construction 
Co. 

02-14-95 

G-S 

500 

N 

02-01-95 

Indef. 

ST95-1471 

Noram  Gas  Trans- 
mission Co. 

Porocel  Corp  

02-14-95 

G-S 

600 

N 

02-01-95 

Indef. 

ST95-1472 

Noram  Gas  Trans- 
mission Co. 

Lincoln  Autorrwtive 

02-14-95 

G^ 

460 

N 

02-01-95 

indef. 

ST95-1473 

Noram  Gas  Trans- 
mission Co. 

Thompson  Industries  .... 

02-14-95 

G-S 

148 

N 

02-01-95 

Indef. 

ST95-1474 

Norani  Gas  Trans- 
mission Co. 

Welsco.  tnc 

02-14-95 

G-S 

260 

N 

02-01-95 

indef. 

ST95-1475 

Noram  Gas  Trans- 
mission Co. 

Hot  Springs  Rehabilita- 
tion Center. 

02-14-95 

G-S 

356 

N 

02-01-95 

Indef. 

ST95-1476 

Noram  Gas  Trans- 
mission Co. 

PUgnrn's  Pride  Indus- 
tnes. 

02-14-95 

G-S 

400 

N 

02-01-95 

Indef 

ST95-1477 

Noram  Gas  Trans- 
mission Co. 

Pilgrim's  Pnde  Indus- 
tries. 

02-14-95 

G-S 

200 

N 

02-01-95 

Indef. 

ST95-1476 

Noram  Gas  Trans- 

Arkansas  Children's 

02-14-95 

G-S 

100 

N 

F            02-01-95! 

Indef. 

misson  Co. 

Hospital. 

1 
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ST95-1479 

Nofam  Gas  Trans- 
mission Co. 

Pepsi  Cola  Bottling  Co 

02-14-95 

G-S 

180 

N 

D2-01-95 

Indef. 

ST95-1480 

Noram  Gas  Trans- 
mission Co. 

Jl.  Case  Co  

02-14-95 

G-S 

225 

N 

02-01-95 

Indef. 

ST95-1481 

Noram  Gas  Trans- 

J P.  Emco,  Inc 

02-14-95 

G-S 

500 

N 

02-01-95 

Indef. 

Sr95-1482 

mission  Co 
Questar  Pipeline  Co  

Conoco.  Inc  

02-14-95 

G-S 

3.600 

N 

02-01-95 

02-28-95 

ST95-1483 

Columbia  Gas  Trans- 
mission Corp 

Marco  Pipeline  Enter- 
prises LLC. 

02-14-95 

G-S 

6.500 

N 

02-04-95 

Indef. 

ST95-1484 

Columbia  Gas  Trans- 
mission Cofp. 

Dayton  Power  &  Light 
Co. 

02-14-95 

G-S 

10.499 

N 

11-01-94 

Indef. 

ST95-1485 

Cotumbta  Gas  Trans- 
mission Corp. 

Corning  Incorporated     . 

02-14-95 

G-S 

1.000 

N 

02-07-95 

Indef. 

ST95-1486 

Cokxado  Interstate  Gas 

Montana  Power  Co  

02-14-95 

B 

10.250 

N 

12-01-94 

Indef. 

ST95-1487 

Co. 
Cokxado  Interstate  Gas 

Montana  Power  Co  

02-14-95 

B 

18.727 

N 

01-04-95 

Indef. 

ST95-1488 

Co. 
Cokxado  Interstate  Gas 

Montana  Power  Co  

02-14-95 

B 

3.412 

N 

11-30-93 

Indef. 

ST95-1489 

Co. 
Cokxado  Interstate  Gas 

Montana  Power  Co  

02-14-95 

B 

20.990 

N 

03-12-94 

Indef. 

ST95-1490 

Co 
Northern  Border  Pipe- 
line Co. 

Phibro  Energy  USA.  Inc 

02-15-95 

G-S 

50.000 

Y 

12-01-94 

07-31-96 

ST95-1491 

Northern  Border  Pipe- 
line Co. 

U.S.  Gas  Transpor- 
tation Inc 

02-15-95 

G-S 

100.000 

Y 

01-07-95 

02-29-96 

ST9&-1492 

ONG  Trar^missKjn  Co  . 

Noram  Gas  Trans- 
mission Co 

02-15-95 

C 

50.000 

N 

01-24-95 

Indef. 

ST95-1493 

ONG  Transmission  Co 

Noram  Gas  Trans- 
mission Co 

02-15-95 

C 

50.000 

N 

01-21-96 

Indef. 

ST95-1494 

ONG  Transmission  Co  . 

PhiMips  Gas  Pipeline  Co 

t)2- 15-95 

c 

50,000 

N 

01-24-95 

indef. 

ST95-1495 

Transok,  Inc  

ANR  Pipeline  Co..  et  al. 

02-16-95 

C 

10.000 

N 

02-04-95 

Indef. 

ST95-1496 

Trunkline  Gas  Co 

Cargill.  Inc  

02-16-95 

G-S 

100.000 

N 

02-04-95 

Indef. 

ST95-1497 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
America. 

02-16-95 

C 

50,000 

N 

06-01-94 

Indef. 

ST95-1498 

East  Texas  Gas  Sys- 

Arlda Energy  Co -. 

02-16-95 

C 

50.000 

N 

04-01-93 

Indef. 

ST95-1499 

tems. 
K  N  Interstate  Gas 
Trans  Co 

Retex  Gathering  Co.. 
Inc. 

02-16-95 

G-S 

5.000 

N 

02-01-95 

01-31-96 

ST95-1500 

K  N  Interstate  Gas 
Trans.  Co. 

Parker  and  Parsley  De- 
vetopment  Co 

02-16-95 

G-S 

10.000 

N 

01-0&-95 

Indef. 

ST95-1501 

K  N  Interstate  Gas 
Trans.  Co. 

CON  AGRA  Energy 
Services 

02-16-95 

G-S 

10.000 

N 

01-01-95 

Indef. 

ST95-1502 

Transok. Inc  

ANR  Pipeline  Co..  et  al 

02-16-95 

C 

10.000 

N 

02-04-95 

Indef. 

ST95-1503 

Texas  Gas  Trans- 
mtsswn  Corp. 

Dayton  Power  arxj  Light 
Co. 

02-16-95 

G-S 

37.190 

N 

F 

12-01-94 

Indef. 

ST95-1504 

K  N  Interstate  Gas 
Trans.  Co. 

Con  Agra  Energy  Serv- 
ices. 

02-16-95 

G-S 

3,300 

N 

F 

01-01-96 

01-31-95 

ST95-1505 

East  Texas  Gas  Sys- 
tems. 

Southern  Natural  Pipe- 
line CO. 

02-16-95 

C 

50,000 

N 

07-01-94 

Indef. 

ST95-1506 

East  Texas  Gas  Sys- 

Arkia Energy  Co  

02-16-95 

C 

50,000 

N 

08-01-92 

Indef. 

ST95-1507 

tems. 

East  Texas  Gas  Sys- 
tems. 

East  Texas  Gas  Sys- 

Arkia Energy  Co 

02-16-95 

C 

50,000 

N 

02-01-92 

Indef. 

ST95-1508 

Koch  Gateway  Pipeline 

02-16-95 

C 

50.000 

N 

07-01-94 

Indef. 

tems. 

Co. 

ST95-1509 

East  Texas  Gas  Sys- 
tems. 

Koch  Gateway  Pipeline 
Co. 

02-16-95 

C 

50,000 

N 

04-01-94 

Indef. 

ST95-1510 

East  Texas  Gas  Sys- 
tems. 

Koch  Gateway  Pipeline 
Co. 

02-16-95 

C 

50,000 

N 

07-01-94 

Indef. 

ST95-1511 

East  Texas  Gas  Sys- 

ArkIa Energy  Co  

02-1fr-95 

C 

50.000 

N 

08-01-94 

Indef. 

ST95-1512 

tems. 
Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co  of 
America. 

02-16-95 

C 

50.000 

N 

06-01-93 

Indef. 

ST95-1513 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
Arrwrica. 

02-16-95 

C 

50.000 

N 

01-01-93 

Indef. 

ST95-1514 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
America. 

02-16-95 

C 

50.000 

N 

10-01-93 

Indef. 

ST96-1515 

Eastraru  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
America. 

02-16-95 

C 

50.000 

N 

01-01-93 

Indef. 

ST95-1516 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
America 

02-16-95 

C 

50.000 

N 

12-01-93 

Indef. 
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ST96-1617 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
America. 

02-16-95 

C  ' 

50.000 

N 

01-01-93 

Indef. 

ST95-1518 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  yf 
America. 

02-16-95 

C 

50.000 

N 

06-01-93 

Indef. 

ST96-1519 

Eastrans  Limited  Part- 
nership. 

Natural  Gas  P/L  Co.  of 
America. 

02-16-95 

C 

50.000 

N 

08-01-93 

Indef. 

ST95-1520 

East  Texas  Gas  Sys- 
tems. 

Koch  Gateway  Pipeline 
Co. 

02-16-95 

C 

50.000 

N 

10-01-94 

Indef. 

ST95-1521 

Tennessee  Gas  Pipe- 
line Co. 

Philbro  Division  of 
Salomon.  Inc. 

02-17-95 

G-S 

200,000 

N 

01-18-95 

Indef. 

ST95-1522 

Tennessee  Gas  Pipe- 
line Co. 

Appalachian  Gas  Sales 

02-17-95 

G-S 

7.500 

N 

F 

02-09-95 

Indef. 

ST96-1523 

Tennessee  Gas  Pipe- 
line Co. 

Forcenergy  Gas  Explo- 
ration. Inc. 

02-17-95 

G-S 

N/A 

N 

01-20-95 

Indef. 

ST95-1524 

Midwestem  Gas  Trans- 
mission Co. 

Tenngasco  Corp 

02-17-95 

G-S 

1.000.000 

Y 

01-21-95 

Indef. 

ST95-1525 

AlatMima-Tennessee 
Natural  Gas  Co. 

Alatenn  Energy  Market- 
ing Co..  Inc. 

02-17-95 

G-S 

678 

N 

F 

01-26-95 

10-31-95 

ST9&-1526 

Freeport  Pipeline  Co  .... 

Koch  Gateway  Pipeline 

Co. 
Panhandle  Eastern  P/L 

02-17-95 

C 

1.900 

N 

05-01-95 

Indef. 

ST95-1527 

Western  Resources,  Inc 

02-17-95 

C 

2.500 

N 

10-01-94 

Indef. 

Co..  et  al. 

ST95-1528 

Western  Resources,  Inc 

Panhandle  Eastern  P/L 
Co..  et  al. 

02-17-95 

C 

20.000 

N 

06-01-94 

Indef. 

ST9&-1529 

Northwest  Pipeline 
Corp. 

Washington  Water 
Power  Co. 

02-17-95 

G-S 

22.000 

N 

F 

01-03-95 

Indef. 

ST95-1530 

Flonda  Gas  Trans- 
mission Co. 

Indiantown  Gas  Co.,  Inc 

02-17-95 

G-S 

685 

N 

01-24-95 

Indef. 

ST95-1531 

Sea  Robin  Pipeline  Co  . 

Supenor  Natural  Gas 
Corp. 

02-17-95 

G-S 

150.000 

Y 

02-01-95 

Indef. 

ST95-1532 

Texas  Eastern  Trans- 
mission Corp. 

Aurora  Natural  Gas  & 
Assoc.  Prod. 

02-17-95 

G-S 

5.000 

N 

02-01-96 

Indef. 

ST95-1533 

Texas  Eastern  Trans- 
mission Corp. 

CNG  Gas  Services 
Corp. 

02-17-95 

G-S 

45.000 

N 

02-01-96 

Indef. 

ST95-1534 

Texas  Eastern  Trans- 
mission Corp. 

Seitel  Gas  &  Energy 
Corp. 

02-17-95 

G-S 

25.000 

N 

02-01-95 

Indef. 

ST95-1535 

Texas  Eastern  Trans- 
mission Corp. 

Seitel  Gas  &  Energy 
Corp. 

02-17-95 

G-S 

25,000 

N 

02-01-95 

Indef. 

ST95-1536 

Texas  Eastern  Trans- 
mission Corp. 

Aurora  Natural  Gas  & 
Assoc.  Prod. 

02-17-95 

G-S 

40.000 

N 

02-01-95 

Indef. 

ST95-1537 

Texas  Eastern  Trans- 
mission Corp. 

Aurora  Natural  Gas  & 
Assoc  Prod. 

02-17-95 

G-S 

40.000 

N 

02-01-95 

Indef. 

ST95-1538 

Texas  Eastern  Trans- 
mission Corp. 

Texas-Ohio  Gas.  Inc  ... 

02-17-95 

G-S 

70.000 

N 

02-01-95 

Indef. 

ST95-1539 

Texas  Eastern  Trans- 
mission Corp. 

Texas-Ohio  Gas.  Inc  .... 

02-17-95 

G-S 

70.000 

N 

02-01-96 

Indef. 

ST95-1540 

Texas  Eastern  Trans- 
mission Corp. 

KCS  Energy  Marketing. 
Inc. 

02-17-95 

G-S 

16.500 

N 

02-01-95 

Indef. 

ST95-1641 

Texas  Eastern  Trans- 
mission Corp. 

KCS  Energy  Marketing, 
Inc. 

02-17-95 

G-S 

16.500 

N 

02-01-95 

Indef. 

1              ST95-1542 

Texas  Eastern  Trans- 
mission Corp. 

Colonial  Gas  Co 

02-17-95 

G-S 

110 

N 

F 

02-01-96 

Indef. 

r              ST9&-1543 

Natural  Gas  P/L  Co.  of 
Amenca. 

Tartan  Energy  Re- 
sources, L.C. 

02-21-95 

G-S 

40,000 

N 

01-21-95 

Indef. 

I              ST95-1544 

Pacific  Gas  Trans- 
mission Co. 

NGC  Transportation, 
inc. 

02-21-95 

G-S 

100.000 

N 

02-01-95 

Indef. 

1               ST95-1545 

Pacific  Gas  Trans- 
mission Co. 

Canwest  Gas  Supply 
USA  Inc 

02-21-95 

G-S 

100.000 

N 

02-12-95 

Indef. 

[              ST9&-1546 

Pacific  Gas  Trans- 
mission Co. 

Pan-Alberta  Gas  Ltd  .... 

02-21-95 

G-S 

60.000 

N 

01-27-95 

Indef. 

ST95-1547 

Pacific  Gas  Trans- 
mission Co. 

Associated  Gas  Serv- 
ices, Inc. 

02-21-95 

G-S 

100.000 

N 

01-01-^6 

Indef. 

ST95-1548 

Rocky  Mountain  Natural 
Gas  Co. 

Northwest  Pipeline 
Corp..  et  al. 

02-21-95 

G-HT 

5.000 

N 

12-16-95 

Indef. 

ST95-1549 

Noram  Gas  Trans- 
mission Co. 

Louis  Dreyfus  Natural 
Gas  Corp. 

02-21-95 

G-S 

50.000 

N 

03-14-94 

Indef. 

ST95-1550 

Noram  Gas  Trans- 
mission Co. 

Aratex  Services  

02-21-95 

G-S 

80 

N 

F 

10-01-94 

Indef. 

ST96-1551 

Noram  Gas  Trans- 
mission Co. 

Safelite  Glass  Corp 

02-21-95 

G-S 

325 

N 

F 

10-01-94 

Indef. 
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ST96-1i>ft2 

Noram  Gas  Trans- 
missKXi  Co. 

Grade  Equndnes  

02-21-96 

G-S 

400 

N 

F 

10-01-94 

Indet 

ST95-15M 

MidvMstem  Gas  Trans- 
missK)n  Co. 

Alummum  Co  of  Amer- 
ica 

02-21-95 

G-S 

4.850 

N 

F 

02-01-95 

Indel 

ST95-1564 

Midiwestern  Gas  Trans- 
mission Co. 

Woort^rd  Marketing, 
Inc 

02-21-95 

G-S 

50,000 

N 

' 

02-10-94 

mdei. 

ST9S-1555 

Midwestem  Gas  Trans- 
mission Co. 

Northern  Indiana  Pubttc 
Service  Co 

02-21-96 

G-S 

31.830 

N 

F 

09-01-93 

Indel. 

ST95-1556 

MidMestem  Gas  Trans- 
mission Co. 

Northern  lnd»na  Pubbc 
Service  Co. 

02-21-95 

G-S 

10.000 

N 

F 

09-01-93 

mdei. 

ST95-1557 

Tenrwssee  Gas  Pipe- 
line Co. 

Co  Erwrgy  Trading  Co  . 

02-21-96 

G-S 

3.166 

N 

F 

02-01-93 

Indel. 

ST95-1558 

Tennessee  Gas  Pipe- 
line Co 

Appalachian  Gas  Sales 

02-21-95 

G-S 

7.500 

N 

F 

02-04-95 

Indel. 

ST95-1559 

Tennessee  Gas  Pipe- 
line Co. 

Chevron  USA.  Inc  

02-21-95 

G-S 

250.000 

N 

01-28-95 

Indel 

ST95-1560 

Tennessee  Gas  Pipe- 
line Co. 

Co  Energy  Trading  Co  . 

02-21-95 

G-S 

18,024 

N 

F 

02-01-95 

Indel 

ST95-1561 

Transcontinental  Gas  P/ 
L  Corp. 

Pinr«cte  Energy  Co  

02-21-95 

&-S 

40,000 

N 

02-01-59 

Indel 

ST95-1562 

Transcontinental  Gas  P/ 

Ctty  ot  Greer 

02-21-95 

G-S 

87 

N 

F 

02-06-95 

03-17-98 

LCorp. 

ST95-1563 

Transcontinental  Gas  P/ 
L  Corp. 

SheU  Offshore  Inc  

02-21-95 

G-S 

5.000 

N 

02-01-95 

Indel. 

ST95-1564 

Transcontinental  Gas  P/ 
L  Corp. 

ANR  Production  Co 

02-21-95 

G-S 

360.000 

N 

02-01-95 

Indel. 

ST9&-1565 

Louisiana  Resources  P/ 
LCo.,  LP. 

ANR  Pipeline  Co..  et  al 

02-21-96 

C 

21,000 

N 

07-01-94 

Indel. 

ST95-1566 

Louisiana  Reso«irces  P/ 
L  Co.,  LP. 

ANR  Pipeline  Co.,  et  al 

02-21-95 

C 

50.000 

N 

0^-01-94 

02-01-96 

ST95-1567 

Louisiana  Resources  P/ 
LCo.  LP. 

ANR  Pipeline  Co  ,  et  al 

02-21-96 

C 

50,000 

N 

08-01-94 

Indel. 

8195-1568 

Louisiana  Resources  PI 
LCo..  LP. 

ANR  Pipeline  Co..  et  al 

02-21-96 

C 

40.000 

N 

06-01-94 

Indel 

ST95-1569 

Louisiana  Resources  P/ 
L  Co.,  LP. 

ANR  Pipehne  Co..  et  al 

02-21-96 

C 

50,000 

N 

09-15-94 

Indel 

ST95-1570 

Amoco  Gas  Co 

Florida  Gas  Trans- 
mission Co. 

02-21-95 

G-HT 

6.000 

N 

12-22-94 

01-01-96 

ST95-1571 

Transok,  Inc  

ANR  Pipeline  Co..  el  al 

02-21-96 

C 

10,000 

N 

01-27-95 

Indel. 

ST95-1572 

KAchtgan  Consolidated 
Gas  Co 

Phibro  Energy  

02-21-96 

G-HT 

30.000 

N 

02-01-94 

mdei 

ST96-1573 

Michigan  Consolidated 
Gas  Co 

Kimball/Tnppe  Energy 
Assoaates 

02-21-95 

G-HT 

10,000 

N 

03-01-94 

Indel. 

ST95-1574 

Michigan  Consolidated 
Gas  Co. 

Ga2  MeUopolitan,  Inc  ... 

02-21-95 

G-HT 

20,000 

N 

F 

11-01-90 

Indet 

ST95-1575 

Michigan  Consolidated 
Gas  Co. 

Coastal  Gas  Marttetmg 
Co. 

02-21-95 

G-HT 

10.000 

N 

02-12-93 

Indel 

ST95-1576 

Michigan  Consolidated 
Gas  Co. 

AJG  Trading  Corp 

02-21-96 

G-HT 

2.000 

N 

F 

02-01-94 

mdet. 

ST95-1577 

Michigan  Consolidated 
Gas  Co 

AIG  Trading  Corp 

02-21-95 

G-HT 

250,000 

N 

06-01-93 

Indel. 

ST95-1578 

Mictvgan  Consolidated 
Gas  Co 

Mkmegasco 

02-21-95 

G-HT 

100.000 

N 

02-01-94 

Indel. 

ST95-1579 

Michigan  Consolidated 
Gas  Co 

Western  Gas  Market- 
ing, Inc 

02-21-96 

G-HT 

50,000 

N 

02-01-92 

Indel 

ST95-1580 

Michigan  Consolidated 
Gas  Co. 

Union  Gas  Limited  

02-21-^ 

G-HT 

78,3.^-^ 

N 

F 

05-01-88 

Indel. 

ST95-1581 

Michigan  Consolidated 
Gas  Co 

Northndge  Petroleum 
Marketing,  Inc. 

02-21-95 

G-«T 

15.000 

N 

F 

01-30-90 

Indel. 

ST9&-1582 

Michigan  Consolidated 
Gas  Co. 

Urugas  Corp     ,,, 

08_2i-95 

G-HT 

100.000 

N 

06-15-90 

Indel 

ST9&-l,Sft.1 

Michigan  Consolidated 
Gas  Co. 

Oryx  Gas  Marketing 
Limited  Part 

02-21-95 

G-HT 

50,000 

N 

02-01-92 

Indel. 

ST95-1584 

Michigan  Consolidated 
Gas  Co. 

Howard  Energy  Co 

02-21-96 

G-HT 

50.000 

N 

1 

10-01-91 

Indel 

ST95-1585 

Columbia  Gas  Trans- 
mission Corp. 

Dayton  Power  &  Light 
Co. 

02-22-95 

G-S 

218,604 

N 

F 

11-01-94 

Indel 

ST95-1586 

Colunnbia  Gas  Trans- 
mission Corp. 

Mricon  Gas  Services 
Corp. 

02-22-95 

G-S 

N/A 

N 

02-10-95 

Indel. 

ST95-1587 

Coluirtjia  Gas  Trans- 
mission Corp. 

Pirvwcle  Energy  Co  

02-22-95 

G-S 

10,000 

N 

01-01-95 

Indel. 

UMI 
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ST95-1588 

ColumtHa  Gas  Trans- 
mission Corp. 

Dayton  Power  &  Light 
Co. 

02-22-95 

G-S 

218,604 

N 

F 

04-01-94 

Indef. 

ST95-1589 

Columbia  Gas  Trans- 
mission Corp. 

Enron  Access  Corp  

02-22-95 

G-S 

20,000 

N 

1 

02-03-95 

indef. 

ST95-1590 

Panhandle  Eastern 

Pipe  Line  Co. 
Natural  Gas  P/L  Co  of 

Centana  Gathenng  Co  . 

02-22-95 

G-S 

13,967 

Y 

F    • 

02-01-95 

07-31-95 

ST95-1592 

NGC  Transportation, 

02-22-95 

G-S 

20,000 

N 

F 

02-01-95 

02-28-95 

Amenca. 

Inc. 

ST95-1593 

Natural  Gas  P/L  Co.  of 
America. 

NGC  Transportation, 
Inc. 

02-22-95 

G-S 

40,000 

N 

F 

02-01-95 

02-28-95 

ST9&-1594 

Natural  Gas  P/L  Co  of 
America. 

NGC  Transportation, 
Inc. 

02-22-95 

G-S 

30,000 

N 

F 

02-01-95 

02-2S-95 

ST95-1595 

Flonda  Gas  Trans- 
mission Co. 

Jacksonville  Electric 
Authonty. 

02-22-95 

G-S 

20,000 

N 

F 

02-01-95 

Indef. 

ST9S-1596 

CNG  Transmission 
Corp. 

Columbia  Gas  of  Penn- 
sylvania. 

02-22-95 

G-S 

40,000 

N 

1 

02-02-95 

03-31-95 

ST95-1597 

CNG  Transmission 

Corp. 
Williston  Basin  Inter.  P/ 

Stand  Energy  Corp  

02-22-95 

G-S 

1,000 

N 

1 

01-26-95 

03-31-95 

ST95-1598 

Montana-Dakota  Utili- 

02-23-95 

G-S 

50.000 

A 

1 

01-24-95 

01-12-97 

LCo. 

ties  Co. 

ST95-1599 

Trailbiazer  Pipeline  Co  . 

Texaco  Gas  Marketing 

Inc. 
NCX  Co.,  Inc  

02-23-95 

G-S 

353,000 

N 

1 

02-01-94 

Indef. 

ST95-1600 

Natural  Gas  P/L  Co.  of 

02-23-95 

G-S 

100,000 

N 

1 

02-01-95 

Indef. 

America. 

ST95-1601 

Natural  Gas  P/L  Co.  of 
America. 

Appalachian  Gas  Sales 

02-23-95 

G-S 

25,000 

N 

1 

02-09-95 

Indef. 

ST95-1602 

Natural  Gas  P/L  Co  of 
America. 

H&'NGasLTD 

02-23-95 

G-S 

1,000 

N 

F 

02-01-95 

11-30-00 

ST95-1603 

Trailblazer  Pipeline  Co  . 

Koch  Gas  Services  Co  . 

02-23-95 

G-S 

353.000 

N 

1 

09-01-94 

Indef. 

ST95-1604 

Natural  Gas  P/L  Co.  of 
Amenca. 

National  Gas  Re- 
sources Limited  Part. 

02-23-95 

G-S 

5,745 

N 

F 

02-01-95 

02-28-95 

ST95-1605 

El  Paso  Natural  Gas  Co 

Interenergy  Gas  Serv- 
ices Corp 

02-23-95 

G-S 

30,900 

N 

1 

01-27-95 

Indef. 

ST95-1606 

Columbia  Gulf  Trans- 

Boston Gas  Co 

02-23-95 

G-S 

100  000 

N 

1 

02-01-95 

Indef. 

mission  Co. 

ST95-1607 

Columbia  Gulf  Trans- 
mission Co. 

CMS  Gas  Marketing  Co 

02-23-95 

G-S 

5,000 

N 

F 

02-01-95 

05-31-95 

ST95-1608 

Columbia  Gulf  Trans- 
mission Co. 

Pinnacle  Energy  Co  

02-23-95 

G-S 

50,000 

N 

1 

02-01-95 

Indef. 

ST95-1609 

Natural  Gas  P/L  Co.  of 
America. 

Nichols-Homeshield  

02-24-95 

G-S 

200 

N 

F 

02-01-95 

2-28-95 

ST95-1610 

Natural  Gas  P/L  Co.  of 
Amenca. 

GM  Hydrocartxins.  Ltd  . 

02-24-95 

G-S 

10.000 

N 

F 

02-10-95 

02-13-95 

ST95-1611 

Natural  Gas  P/L  Co.  of 
Amenca. 

Coastal  Gas  Marketing 

02-24-95 

G-S 

10,000 

N 

F 

02-08-95 

02-28-95 

ST95-1612 

Panhandle  Eastern 
Pipe  Line  Co. 

Panhandle  Storage  Co  . 

02-24-95 

G-S 

250.000 

Y 

02-04-95 

01-31-97 

1                ST95-1613 

Ozark  Gas  Trans- 
mission System. 

Comstock  Natural  Gas, 
Inc. 

02-24-95 

G-S 

10,000 

N 

10-01-94 

Indef. 

ST95-1614 

Providence  Gas  Co 

Bay  State  Gas  Co  

02-24-95 

G-LT 

10,000 

N 

01-01-95 

04-30-95 

ST95-1615 

Michigan  Consolidated 
Gas  Co. 

Westcoast  Gas  Serv- 
ices (U.S.A.)  Inc. 

02-24-95 

G-HT 

25,000 

N 

06-01-90 

Indef. 

ST95-1616 

Michigan  Consolidated 
Gas  Co. 

Nomeco  Oil  and  Gas 
Co. 

02-24-95 

G-HT 

10,000 

N 

03-01-91 

Indef. 

J               ST95-1617 

Koch  Gateway  Pipeline 
Co. 

Western  Gas  Re- 
sources. 

02-27-95 

G-S 

N/A 

N 

01-31-95 

Indef. 

1                ST95-1618 

Koch  Gateway  Pipeline 

Co. 
Koch  Gateway  Pipeline 

LGS  Natural  Gas  Co  .... 

02-27-95 

G-S 

N/A 

N 

01-31-95 

Indef. 

'                ST95-1619 

Louisiana-Nevada  Tran- 

02-27-95 

G 

N/A 

N 

01-31-95 

Indel. 

Co. 

sit  Co. 

ST95-1620 

Koch  Gateway  Pipeline 

Co. 
Koch  Gateway  Pipeline 

Co. 
Mobile  Bay  Pipeline  Co 

Koch  Gas  Services  

02-27-95 

G-S 

1,750 

Y 

F 

01-31-95 

Indef. 

ST95-1621 

Koch  Gas  Servces  

02-27-95 

G-S 

75 

Y 

F 

01-31-95 

11-01-95 

ST95-1622 

Conoco,  Inc  

02-27-95 

G-S 

N/A 

N 

1 

01-31-95 

Indef. 

ST9&-1623 

Mobile  Bay  Pipeline  Co 

Chevron  U.S.A.  Inc  

02-27-95 

G-S 

N/A 

N 

1 

01-31-95 

Indef. 

ST95-1624 

Algorx^uin  Gas  Trans- 
mission Co. 

Distngas  of  Massachu- 
setts Corp 

02-27-95 

8 

290 

N 

F 

01-04-95 

10-31-95 

ST95-1625 

Algonquin  Gas  Trans- 
mission Co. 

Cjjesapeake  Energy 
Corp 

02-27-95 

G-S 

100,000 

N 

1 

01-24-95 

Indef. 

16644 
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1 

ST9&-1626 

Algonquin  Gas  Trans- 
mission Co. 

Yankee  Gas  Services 

Co. 

02-27-«5 

B 

39 

N 

F 

01-04-95 

Indet. 

ST95-1627 

Algonquin  Gas  Trans- 
mission Co. 

New  Jersey  Natural 
Gas  Co 

02-27-95 

B 

10.000 

N 

1 

01-04-95 

Indel. 

ST95-1628 

Algonquin  Gas  Trans- 
m4SSion  Co. 

Selkirk  Cogeneration 
Partners  LP 

02-27-95 

G-S 

15,000 

N 

1 

01-04-95 

01-05-95 

ST95-1629 

Witliston  Bas*i  inter  P/ 
L  Co 

Montana-Dakota  Utrti- 
ties  Co. 

02-28-^5 

G-S 

443 

A 

F 

02-01-95 

01-31-05 

ST95-1630 

WilUston  Basin  Inter  P/ 

Kocti  Gas  Sen/ices  Co 

02-28-95 

G-S 

277 

A 

F 

02-01-95 

01-31-00 

ST9&-1631 

L  Co. 
Williston  Basin  Inter.  P/ 

RanbowGasCo 

02-28-95 

G-S 

2,259 

A 

F 

02-01-95 

02-28-95 

ST95-1632 

L  Co. 
Winislon  Basm  Inter.  P/ 
L  Co. 

Western  Gas  Re- 
sources, Inc. 

02-28-95 

G-S 

30,000 

A 

1 

02-01-95 

03-31-96 

ST95-1633 

Columbia  Gult  Trans- 
mission Co. 

Noram  Energy  Serv- 
ices, irK 

02-28-95 

G-S 

100.000 

N 

1 

02-01-95 

Indel. 

ST95-1634 

Tennessee  Gas  Pipe- 
line Co. 

Co  Energy  Trading  Co  . 

02-28-95 

G-S 

7.500 

N 

F 

02-05-95 

Indel. 

ST95-1635 

Tennessee  Ga.s  Pipe- 
line Co. 

Project  Penny  Produc- 
ers 

02-28-95 

G-S 

5.000 

N 

F, 

02-01-95 

Indel 

ST95-1636 

Tennessee  Gas  Pipe- 
line Co. 

Co  Energy  Trading  Co  . 

02-28-95 

G-S 

7.500 

H 

F 

02-09-95 

Indel. 

ST95-1637 

Tennessee  Gas  Pipe- 
line Co. 

Snutfi  Petroleum  Corp  .. 

02-28-95 

G-S 

N/A 

N 

1 

02-04-95 

Indef. 

ST95-1638 

Tennessee  Gas  Pipe- 
line Co. 

Aurora  Natural  Gas 
Assoc  Products. 

02-28-95 

G-S 

4.833 

N 

F 

02-01-95 

Indel. 

ST9&-1639 

Tennessee  G.is  Pipe- 
line Co. 

Texas-Ohto  Gas  inc  

0?-28-95 

G-S 

5.0C0 

N 

F 

02-01-95 

Indel 

•^79^1640 

Midwestern  Gas  Trans- 

H&N  Gas  Ltd 

02-28-95 

G-S 

3,372 

N 

F 

02-01-95 

Indel 

mission  Co. 

ST95-1641 

Transcontinental  Gas  PI 
L  Corp. 

SONAT  Marketing  Co 

02-26-95 

G-S 

50.000 

N 

1 

02-17-95 

Indel. 

ST95-1642 

Transcontinental  Gas  P/ 
L  Corp. 

Tartan  Energy  Re- 
sources. L  C. 

02-28-95 

G-S 

85.000 

N 

1 

02-17-95 

Indel. 

'  Notice  ol  Transactions  does  not  constitute  a  determination  ttiat  tilings  comply  with  Commission  regulations  in  accordance  with  Order  No.  436 
(linal  rule  ar>d  notice  requesting  supplemental  comments,  50  FR  42.372,  10/10/85). 

'  Estimated  maximum  daily  volumes  includes  volumes  reported  by  the  tiling  company  in  MMBTU,  MCF  and  DT. 

■> Atliliation  of  reporting  company  to  entities  involved  in  the  transaction.  A  "Y '  indicates  afliliation.  an  "A'  indicates  marketing  alfiliation.  and  a 
"N"  indicates  no  attiliation. 
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ENVinONMENTAL  PROTECTION 
AGENCY 

[FRL-518a-21 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  r.nvironmentiii  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  ( oinpiiance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ft  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  colleciion  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  May  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  a  <  opy  of  this 
ICR,  contact  Sandv  Farmer  ,n!  (202)  260- 
2740,  please  refer  to  EPA  K  U  il86.07. 
SUPPLEMENTARY  INFORMATION: 

OiTice  of  Air  and  Radiation 

Titlit:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Vinvl  Chloride  (40  CFR  part  61.  subpart 
F)  (EPA  ICR  #186.07:  OMB  #2060- 
0071).  This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  Owners  or  operators  of 
polyvinyl  chloride,  ethylene  dichloride, 
and  vinyl  chloride  monomer  plants 
must  submit  to  EPA  or  the  State 
regulatory  authority  an  application  for 
approval  of  construction  or  modification 
of  their  plants  and  a  notification  of  start- 
up. They  may  apply  for  a  waiver  of  the 
initial  emission  test,  if  desired.  Owners 
and  operators  of  the  regulated  facilities 
are  required  to  submit  quarterly  reports 
of  excess  emi.ssions.  They  must  also 


report  each  relief  valve  and  manual  vent 
valve  discharge  within  10  days.  Owners 
or  operators  must  maintain  records  of 
leaks  detected  in  accordance  with  an 
approved  leak  detection  and  elimination 
program.  EPA  or  the  delegated  State 
authority  use  these  data  to  determine 
the  compliance  status  of  sources,  and  to 
target  inspections. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  50  hours  per 
respon.se  for  reporting  and  140  hours 
per  rerx)rdkeeper  annually.  This 
estimate  includes  time  for  reviewing 
instructions.  sean:hing  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information. 

Respondents:  Owners  and  operators 
of  polyvinyl  chloride,  ethylene 
dichloride  and  vinyl  chloride  monomer 
plants. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Total  Annual  Burden  on 
Respondents:  16.000  hours. 


Frequency  of  Collection:  Quarterly 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #186.07  and 
OMB  #2060-0071)  to: 
Sandy  Farmer.  EPA  ICR  #0186.07.  U.S. 

Eilvironmental  Protection  Agency. 

Information  Policy  Branch  (2136).401 

M  Street.  SW..  Washington.  DC  20460. 
and 
Troy  Hillier,  OMB  #2060-0071.  Office 

of  Management  and  Budget.  Office  of 

Information  and  Regulatory 

Affairs.725  17th  Street.  N\V., 

Washington.  DC  20503. 

Dated:  March  27. 199S. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
|FR  Doc.  95-7957  Filed  3-30-95;  8  45  ami 

BILUNG  CODE  6S60-60-F 

[FRL-S181-5] 

Acid  Rain  Program:  ^k)tice  of  Written 
Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  written  exemptions. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  written  exemptions  from 
the  Acid  Rain  Program  permitting  and 
monitoring  requirements  to  69  utility 
units  in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  part  72). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the 
exemptions  are  being  issued  as  a  direct 
final  action. 

DATES:  Each  of  the  e.xemptions  issued  in 
this  direct  final  action  will  be  final  on 
May  10.  1995.  unle.ss  significant, 
adverse  comments  are  received  by  May 
1.  1995.  If  significant,  adverse 
comments  are  timely  received  on  any 
exemption  in  this  direct  final  action, 
that  exemption  will  be  withdrawn 
through  a  notice  in  the  Federal  Register. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  locations: 
For  plants  in  Maine  and  Massachusetts: 
EPA  Region  1,  |FK  Building.  One 
Congress  St..  Boston.  MA  02203. 
For  plants  in  Florida  and  South 
Qirolina:  EPA  Region  4,  345 
Courtland  St..  NE.  Atlanta.  GA,  30365. 
For  plants  in  Illinois.  Indiana.  Michigan, 
and  Ohio:  EPA  Region  5.  77  West 
Jackson  Blvd..  Chicago,  IL  60604. 


For  plants  in  Iowa:  EPA  Region  7.  726 
Minnesota  Ave..  Kansas  City.  KS 
66101;  and  at  the  Iowa  Department  of 
Natural  Resources  (attn:  WaNme 
Wicksell)  Henry  A.  Wallace  Building. 
900  E.  Grand.  Des  Moines.  lA  50319, 
(515) 281-9012. 
For  plants  in  Nebraska:  EPA  Region  7 
(address  above)  and  al  the  Nebraska 
Department  of  Environmental  Quality 
(attn:  Todd  Ellis)  State  House  Station, 
P.O.  Box  94877.  Lincoln.  NE  68509- 
4877.(402)471-4561. 
Comments.  Send  comments  to  the 
foHomng  addresses: 
For  plants  in  Maine  and  Massachusetts: 
Linda  Murphy.  Division  EKrector.  Air. 
Pesticides  and  Toxics  Management 
Division.  EPA  Region  1,  (address 
above). 
For  plants  in  Florida  and  South 
Carolina:  Brian  Beals.  Air.  Pesticides 
and  Toxics  Management  Division, 
EPA  Region  4.  (address  above). 
For  plants  in  Illinois.  Indiana.  Michigan 
and  Ohio:  David  Kee,  Director.  Air 
and  Radiation  Division.  EPA  Region 
5.  (address  above). 
For  plants  in  Iowa  and  Nebraska. 
William  A.  Spratlin.  Director,  Air  and 
Toxics  Division,  EPA  Region  7, 
(address  above). 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Maine  and  Massachusetts,  Ian 
Cohen.  (617)  565-3029;  for  plants  in 
Florida  and  South  Carolina,  Scott  Davis, 
(404)  347-5014;  for  plants  in  Illinois. 
Cecilia  Mijiires,  (312)  886-0968;  for 
plants  in  Indiana,  Genevieve  Nearmyer. 
(312)  353^761;  for  plants  in  Michigan, 
Beth  Valenziano,  (312)  886-2703;  for 
plants  in  Ohio.  Franklin  Echevarria. 
(312)  886-9653;  for  plants  in  Iowa  and 
Nebraska.  Jon  Knodel,  (913)  551-7599. 
SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  exemption  in 
this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denial  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  of  draft  written 
exemptions  that  is  published  elsewhere 
in  today's  Federal  Register  and  that  is 
identical  to  this  direct  final  action. 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7),  utilities  may 
petition  EPA  for  an  exemption  from 
permitting  and  monitoring  requirements 
for  anv  new  utilitv  unit  that  serves  one 


or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  burns  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
w^eight  or  24  months  prior  to  the  date 
the  exempted  unit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW.  the  unit 
shall  no  longer  be  exnnpted  under  40 
CFR  72.7  and  shall  be  subject  to  all 
permitting  and  monitoring  requirements 
of  the  Acid  Rain  Program. 

EPA  is  issuing  written  exemptions, 
effective  from  January  1.  1995  through 
December  31, 1999,  unless  otherwi.se 
noted  below,  to  the  following  new  units: 
Stock  Island  units  Dl  and  D2  in  Florida. 
The  Designated  Representative  is  Carl 
Jansen. 
Breese  unit  5  in  Illinois.  The  Designated 

Representative  is  Matthew  Johnson. 
McLeansboro  units  3  and  4  in  Illinois. 
The  Designated  Representative  Ls 
Dave  McDaniels. 
Omega  JV3  diesel  unit  1  in  Ohio.  The 
Designated  Representative  is  Carroll 
Scheer. 
30  engine  generators  owned  and 
operated  by  Industrial  Energ\ 
Applications  in  Iowa.  The  exemption 
is  effective  from  January  1.  1996. 
through  December  31,  2000.  The 
Designated  Representative  is  William 
Douglas. 
Osage  unit  7  in  Iowa.  The  exemption  is 
effective  from  January  1,  1996, 
through  December  31,  2000.  The 
Designated  Representative  is  Dennis 
Fannin. 
State  Center  units  1.  2,  3,  4.  and  5  in 
Iowa.  The  exemption  is  effective  from 
Januarv  1.  1996.  through  December 
31.  2000.  The  Designated 
Representative  is  Steven  Oslund. 
Sarpy  County  Station  unit  BSDCil  in 
Nebraska.  The  exemption  is  effective 
from  January  1.  1996.  through 
December  31,  2000.  The  Designated 
Representative  is  William  Jones, 
.additionally  under  the  Acid  Rain 
Program  regulations  (40  CFR  72.K). 
utilities  may  petition  EPA  for  an 
exemption  from  permitting  72.8). 
utilities  may  petitior>EFA  for  an 
exemption  from  permitting 
requirements  for  units  that  are  retired 
prior  to  the  issuance  of  a  Phase  II 
Acid  Rain  permit  Units  that  are 
retired  prior  to  the  deadlir>e  for 
continuous  emissions  monitoring 
system  (CEMS)  certification  may  also 
petition  for  an  exemption  from 
monitoring  requirements  (40  CFR 
75.67). 
While  the  exempt  retired  units  have 
been  allocated  allowances  under  40 
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CTR  part  73.  units  exempted  under  40 
CFR  72.8  must  not  emit  any  sulfur 
dioxide  or  nitrogen  oxides  on  or  after 
the  date  the  units  are  exempted,  and 
the  units  must  not  resume  operation 
unless  the  designated  representative 
submits  an  application  for  an  Acid 
Rain  permit  and  installs  and  certifies 
its  monitors  by  the  applicable 
deadlines. 

EPA  is  issuing  written  exemptions  from 
permitting  requirements,  effective 
from  January  1. 1995,  through 
E)ecember  31, 1999,  and  exemptions 
from  monitoring  requirements, 
effective  from  January  1. 1995, 
through  December  31,  1999.  unless 
otherwise  noted  below,  to  the 
following  retired  units: 

Somerset  units  1.  2.  3,  4.  5.  and  6  in 
Massachusetts.  The  Designated 
Representative  is  Arthur  Hatch. 

Hagood  units  1.  2,  and  3  in  South 
Carolina.  The  Designated 
Representatiave  is  W.  Moore. 

Elmer  Stout  units  1.  2,  3,  4,  5.  6.  7,  and 
8  in  Indiana.  The  exemption  from 
permitting  requirements  is  effective 
from  January  1, 1996  through 
December  31,  2000.  The  exemption 
from  monitoring  requirements  is 
effective  from  January  1,  1995. 
through  December  31,  2000.  The 
Designated  Representative  is  Robert 
McKnight. 

Delray  units  7,  8.  9.  10.  11.  and  12  in 
Michigan.  The  exemption  from 
permitting  requirements  is  effective 
from  January  1. 1996  through 
December  31.  2000.  The  exemption 
from  monitoring  requirements  is 
effective  from  January  1,  1995. 
through  December  31.  2000.  The 
Designated  Representative  is  Frank 
Agosti. 
Dated:  March  27. 1995. 

Brian  |.  McLean, 

Director,  Acid  Rain  Division.  Office  of 

Atmospheric  Programs.  Office  of  Air  and 

Radiation. 

|FR  Doc.  95-7956  Filed  3-30-95:  8:45  ami 

BILUNG  CODE  6560-60-^ 

[FRL-6181-4) 

Acid  Rain  Program:  Notice  of  Draft 
Written  Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  druft  written 

exemptions. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  draft 
written  exemptions  from  Acid  Rain 
permitting  and  monitoring  requirements 
to  69  utility  units  in  accordance  with 


the  Acid  Rain  Program  regulations  (40 
CFR  part  72).  Because  the  Agency  does 
not  anticipate  receiving  adverse 
comments,  the  exemptions  are  also 
being  issued  as  a  direct  final  action  in 
the  notice  of  written  exemptions 
published  elsewhere  in  today's  Federal 
Register. 

DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  May  1.  1995. 
ADDRESSES:  Comments.  Send  comments 
to  the  following  addresses: 

For  plants  in  Maine  and 
Massachusetts:  Linda  Murphy,  Division 
Director.  Air,  Pesticides  and  Toxics 
Management  Division,  EPA  Region  1, 
JFK  Building,  One  Congress  St..  Boston. 
MA  02203. 

For  plants  in  Florida  and  South 
Carolina:  Brian  Beals.  Air,  Pesticides 
and  Toxics  Management  Division.  EPA 
Region  4.  345  Courtland  St..  NE, 
Atlanta.  GA.  30365. 

For  plants  in  Illinois.  Indiana, 
Michigan  and  Ohio:  David  Kee, 
Director,  Air  and  Radiation  Division, 
EPA  Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

For  plants  in  Iowa  and  Nebraska, 
William  A.  Spratlin.  Director.  Air  and 
Toxics  Division.  EPA  Region  7.  726 
Minnesota  Ave..  Kansas  City.  KS  66101. 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Maine  and  Massachusetts,  Ian 
Cohen.  (617)  565-3029;  for  plants  in 
Florida  and  South  Carolina,  Scott  Davis, 
(404)  347-5014;  for  plants  in  Michigan, 
Beth  Valenziano.  (312)  886-2703;  for 
plants  in  Illinois,  Cecilia  Mijares,  (312) 
886-0968;  for  plants  in  Indiana, 
Genevieve  Nearmyer,  (312)  353-4761; 
for  plants  in  Ohio.  Franklin  Echevarria. 
(312)  886-9653;  for  plants  in  Iowa  and 
Nebraska.  Jon  Knodel.  (913)  551-7599. 
SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
written  exemptions  and  the  exemptions 
issued  as  a  direct  final  action  in  the 
notice  of  written  exemptions  published 
elsewhere  in  today's  Federal  Register 
will  automatically  become  final  on  the 
date  specified  in  that  notice.  If 
significant,  adverse  comments  are 
timely  received  on  any  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn  and  all 
public  comment  received  on  that 


exemption  will  be  addresssed  in  a 
subsequent  final  notice  based  on  the 
relevant  exemption  in  this  notice  of 
draft  written  exemptions.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
written  exemptions,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 
written  exemptions  elsewhere  in  today's 
Federal  Register. 

Dated:  March  27, 1995. 
Brian  ].  McLean, 

Director.  Acid  Rain  Division.  Office  of 

Atmospheric  Programs.  Office  of  Air  and 

Radiation. 

jFR  Doc.  95-7955  Filed  3-30-95;  8:45  ami 

BILLING  CODE  iS60-S0-P 

[ER-FRL-4721-6] 

Environmental  Impact  Statementsr 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  March  20,  1995 

Through  March  24.  1995  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  950101.  DRAFT  EIS,  USA.  MA, 
Army  Material  Technology  Laboratory 
Reuse  and  Disposal,  Implementation, 
Town  of  WatertowTi.  Middlesex, 
Norfolk,  Suffolk  and  Essex  Counties, 
MA.  Due:  May  15.  1995.  Contact: 
James  Davidson  (703)  274-5510. 

EIS  No.  950102,  DRAFT  EIS.  USA.  IN, 
Jefferson  Proving  Ground  Disposal 
and  Reuse.  Implementation.  "Town  of 
Madison.  Jefferson.  Jennings  and 
Ripley  Counties,  IN.  Due:  May  15. 
1995,  Contact:  James  Davidson  (703) 
274-5510. 

EIS  No.  950103,  FINAL  EIS,  IBR,  AZ, 
Glen  Canyon  Dam  Operation, 
Implementation,  Colorado  River 
Storage  Project,  Funding  and  COE 
Section  10  and  404  Permits,  Coconino 
County.  AZ.  Due:  May  01.  1995, 
Contact:  Gordon  S.  Lind  (801)  524- 
5479. 

EIS  No.  950104.  DRAFT  EIS.  AFS,  VT. 
Mad  River  Water  Withdrawal  and 
Sugarbush  South  Snowmaking  and 
Trail  Improvement  Project.  Approval, 
Special-Use  and  COE  Section  404 
Permit  Issuance,  Green  Mountain 
National  Forest,  Washington  County. 
VT.  Due:  May  15.  1995.  Contact: 
Samuel  M.  Emmons  (802)  747-6757. 

EIS  No.  950105.  nNAL  EIS.  FHW.  OR. 
Mill  Creek/West  Sixth  Street  Bridge 
Replacement,  Funding,  The  Dalles, 


Wasco  County.  OR.  Due:  May  01. 
1995.  Contact:  Alan  R.  Steger  (.503) 
399-5749. 

EIS  No.  950106.  DRAFT  EIS.  NPS.  WA. 
Mountain  Goat  Management  Within 
Olympic  National  Park, 
Implementation,  Clallan.  Grays 
Harbor.  Jefferson  and  Mason  Counties. 
WA.  Due:  May  31.  1995.  Contact:  Paul 
Crawford  (360)  452-4501. 

EIS  No.  950107.  DRAFT  EIS,  AFS,  OR. 
East  Fork  Deer  Creek  Long-Term 
Ecosystem  Productivity  Researcli 
Study.  Implementation,  Willamette 
National  Forest,  Blue  River  Ranger 
District,  Lane  County,  OR.  Due:  May 
15. 1995,  Contact:  Lynn  Burditt  (503) 
822-3317. 

EIS  No.  950108.  FINAL  EIS.  FHW,  MD, 
US  29  Improvements.  Sligo  Creek 
Parkway  to  the  Patuxent  River  Bridge. 
Funding  and  COE  Section  404  Permit. 
Montgomery  County.  MD.  Due:  May 
01.  1995.  Contact:  David  Lawton  (410) 
962-4440. 

EIS  No.  950109.  DRAFT  SUPPLEMENT. 
COE,  CA.  Napa  River  Flood  Control 
Project.  Updated  Information.  Flood 
Improvement.  City  of  Napa,  Napa 
County,  CA,  Due:  May  15,  1995. 
Contact:  Thomas  Bonetti  (916)  557- 
6727. 

EIS  No.  950110.  FINAL  EIS.  AFS.  NM. 
Sipapu  Ski  Area  Expansion.  Master 
Development  Plan  Approval  and 
Special  Use  Permit,  Carson  National 
Forest,  Camino  Real  Ranger  District. 
.     TaosCounty,  NM,  Due:  MayOl.  1995. 
Contact:  Terry  Dilts  (505)  587-2255. 

EIS  No.  950111.  DRAFT  EIS.  COE.  VA. 
Grundy  Flood  Damage  Reduction/ 
Highway  Upgrade  Project, 
Implementation,  Town  of  Grundy. 
Buchanan  County.  VA.  Due:  May  15. 
1995.  Contact:  Ben  Borda  (304)  529- 
5712. 

EIS  No.  950112.  DRAFT  EIS.  COE.  CA. 
Santa  Paula  Creek  Flood  Control 
Project,  Improvements,  Right-of-Way 
Grant,  Ventura  County,  CA,  Due:  May 
15. 1995.  Contact:  Jim  Hutchison 
(213)  894-3057. 

EIS  No.  950113.  FINAL  EIS.  DOE.  CO. 
Flatiron-Erie  115-kV  Electrical 
Transmission  Line  Replacement  of 
Wood-Pole  Structures.  Construction, 
Operation  and  Right-of-Way  Grant, 
City  of  Longmont,  Larimer,  Boulder 
and  Weld  Counties.  CO.  Due:  May  01. 
1995.  Contact:  Rodney  Jones  (303) 
490-7200. 

EIS  No.  950114,  DRAFT  EIS,  GSA. 
Pacific  Highway  Port  of  Entry  fPOE) 
Facility  Expansion,  Construction  of 
WA-543  in  Blaine,  near  the  United 
States/Canada  Border  in  Blaine. 
Whatcom  County.  WA.  Due:  May  15, 
1995.  Contact:  Donna  M.  Meyer  (206) 
931-7675. 


EIS  No.  9501 15.  HNAL  EIS.  BIA.  SD. 
Rosebud  and  Cheyenne  River  Sioux 
Indian  Reserx-ations.  Management  of 
the  Livestock  Grazing  and  Prairie  Dog 
Control.  Funding.  Todd  and  Mellette 
Counties,  SD.  Due:  May  01.  1995. 
Contact:  Wayland  Lillv  (605)  226- 
7621. 

Amended  Notices 

EIS  No.  950092.  DRAFT  EIS.  FTA.  PR, 
Tren  Urbano  Transit  Project. 
Improvement.  San  Juan  Metropolitan 
Area.  Funding.  U.S.  Coast  Guard 
Bridge  Permit.  NPDES  Permit.  COE 
Section  10  and  404  Permits.  PR,  Due: 
May  15, 1995,  Contact:  Roger  Krahl 
(404)  347-7875.  Published  FR  -3-24- 
95-  Refiled/Due  Date  Correction 

EIS  No.  950009.  DRAFT  EIS.  AFS.  CA. 
Elsmere  Solid  Waste  Management 
Facility,  Implementation.  Angeles 
National  Forest  (ANF)  Land 
Adjustment  Plan.  Conditional  Use 
and  Oak  Tree  Permit.  Los  Angeles 
County.  CA.  Due:  August  04.  1995. 
Contact:  G.  Lynn  Spague  (818)  574— 
1613.  Published  FR  -02-03-95  Review 
period  extended. 

EIS  No.  950034.  DRAFT  EIS.  AFS.  AZ. 
Carlotta  Open-Pit  Copper  Mine 
Project,  Construction  and  Operation, 
Plan  of  Operations  and  COE  Section 
404  Permit,  Tonto  National  Forest. 
Gila  and  Pinal  Counties,  AZ.  Due: 
May  11.  1995.  Contact:  Paul  M. 
Stewart  (602)  225-5200.  Published  FR 
-02-03-95  Review  f>eriod  extended. 

Dated:  March  28.  1995 
B.  Katherine  Biggs 

Associnte  Director.  NEPA  Compliance 

Division  Office  of  Federal  Activities. 

IFR  Doc.  95-8009  Filed  3-30-95:  8:45  am] 

BILLING  CODE  65CO-SO-U 

[ER-FRL-4721-71 

Envirortmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  27.  1995  Through 
March  03. 1995  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102{2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-FHW-E40756-SC  Rating  EC2. 
Greenville  Southern  Connectors 


Construction  and  Ojjeration,  1-185  at 
1-85  south  of  Donaldson  Center 
Industrial  Air  Park  to  1-385  at  US  276 
and  SC-153  Connector  from  existing 
SC-153  at  1-85  to  the  Southern 
Connector,  Funding  and  COE  Section 
404  Permit.  Anderson  and  Greenville 
Counties,  SC. 
Summary:  EPA  expres.sed 
environmental  concerns  and 
recommended  caution  at  flood  plain 
crossings.  EPA  also  requested  additional 
information  on  upland  resource 
impacts. 

ERP  No.  D-FRC-L05206-WA  Rating 
EC2,  Snoqualmie  Falls  Hydroelectric 
Project,  (FERC.  Project  Nb.2493), 
Relicensing,  Snoqualmie  River,  King 
County.  WA. 

Summary:  EPA  raised  environmental 
concerns  over  potential  impacts  to 
wetlands  and  groundwater  and 
requested  that  additional  information  be 
included  in  the  final  EIS. 
ERP  No.  EKFRC-LO5207-VVA  Rating 
E02.  Nooksack  River  Basin 
Hydroelectric  Projects.  Seven 
Projects— (FERC  No.  4628)  (FERC  No. 
4738)  (FERC  No.  4270)  (FERC  No. 
4282)  (FERC  No.  9231)  (FERC  No. 
4312)  and  (FERC  No.  3721) 
Construction  and  Operation. 
Licensing.  Whatcom  County.  WA. 
Summary:  EPA  expressed 
environmental  objection  and  identified 
significant  potential  impacts  to  water 
quality,  wetlands,  and  fish  habitat  from 
landslides,  associated  soil  erosion  and 
hydraulic  modifications.  Additional 
information  is  needed  on  the  feasibility 
of  mitigation  measures,  imparts  on 
wetlands  and  fish  populations. 
ERP  No.  D-FRC-L05208-WA  Rating 
E02.  Skagit  River  Basin  Hydroelectric 
Projects.  Nine  Projects — (FERC 
No.  10100)  (FERC.  No.  4437)  (FERC 
No.  4376)  (FERC.  No.  3913)  (FERC 
No.9787)  (FERC  No.  10311)  (FERC  No. 
6984)  and  (FERC  No.  10269  and  No. 
10416)  Construction  and  Operation. 
Licensing,  Whatcom  and  Skagit 
Counties,  WA. 
Summary:  EPA  expressed 
environmental  objections  and  identified 
significant  potential  impacts  to  water 
quality,  wetlands,  and  fish  habitat  £rom 
landslides,  associated  soil  erosion  and 
hydraulic  modifications.  EPA  requested 
additional  information  on  the  feasibility 
of  mitigation  measures,  slope  failures 
risks,  and  effects  to  wetlands. 

Final  EISs 

ERP  No.  F-COE-L39050-\VA  Southwest 
Harbor  Cleanup  and  Redevelopment 
Project,  Construction.  COE  Section 
10/404  Permit  and  NPDES  Permit 
Issuance.  SW  Spokane  Street  to  Elliott 
Bay  and  Harbor  Avenue  SW  to  the 
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West  Waterway,  Port  of  Seattle,  King 
County.  WA. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative  as  described  in 
the  final  EIS  based  on  the  new  analyses 
and  information  presented  in  the  final 
EIS. 

ERP  No.  F-COE-L81000-VVA  Auburn 
Thoroughbred  Horse  Racing  Facility. 
Construction  and  Operation.  COE 
Section  404  Permit  and  NPDES 
Permit.  City  of  Auburn.  King  County. 
WA. 

Summary:  EPA  continued  to  have 
environmental  concerns  regarding  the 
adequacy  of  wetland  mitigation  and 
water  quality  monitoring  plans. 
ERP  No.  F-FHW-E40746-NC  US  421 
Transportation  Improvement  just  west 
of  the  South  Fork  New  River  to  NC- 
1361  east  of  the  Town  of  Deep  Gap, 
Funding.  Land  Transfer  and  COE 
Section  404  Permit(s),  Watauga 
County,  NC. 

Summary:  EPA  continued  to  have 
environmental  concerns  about  the 
ability  to  adequately  contain  erosion 
and  sedimentation  during  construction 
in  the  mountain  terrain. 
Dated:  March  28.  1995 

B.  Kalherine  Biggs 

Associate  Director.  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
|FR  Doc.  95-8010  Fiii<d  3-30-95.  8:45  ami 
BH.UNC  CODC  IS60-60-U 


[FRL-6181-1J 

National  Technical  Conference  on 
Sanitary  Sewer  Overflows  (SSOs) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency's 
(EPA)  is  sponsoring  a  technical 
conference  on  Sanitary  Sewer  Overflows 
(SSOs).  This  conference  is  sponsored  by 
the  EPA  Office  of  Research  and 
Development's  Center  for 
Environmental  Research  Information  in 
Cincinnati.  OH.  in  cooperation  with  the 
EPA  Office  of  Wastewater  Management 
in  Washington,  DC. 

Background  and  Purpose 

Thousands  of  municipalities  across 
the  nation  are  serviced  by  separate 
sanitary  sewer  systems.  A  chronic 
problem  that  faces  many  of  these 


systems  is  the  o<;currence  of  sanitary 
sewer  overflows  (SSOs).  Caused  mainly 
by  the  infiltration  and  inflow  of  wet 
weather  flows  and  blockages  and  flow 
restrictions  in  the  sewer  system,  these 
SSOs  can  pose  a  risk  to  public  health 
and  the  quality  of  our  nation's  waters. 
The  U.S.  Environmental  Protection 
Agency  (EPA)  is  currently  in  the  initial 
stages  of  evaluating  issues  associated 
with  SSOs.  To  bring  together 
individuals  from  across  the  country  to 
discuss  the  technical  and  institutional 
issues  related  to  SSOs.  EPA's  Office  of 
Research  and  Development  is  holding 
this  conference  on  SSOs  in  cooperation 
with  the  EPA  Office  of  Wastewater 
Management  in  Washington,  DC.  All 
interested  persons  are  invited. 

The  purpose  of  this  conference  is  to 
examine  each  major  issue  relating  to 
SSOs  by  providing  an  open  forum  for 
the  presentation  of  papers  and 
discussions  dealing  with  the  technical 
and  institutional  issues  related  to  the 
causes,  effects,  management  and  control 
of  SSOs.  This  conference  will  include 
presentations  and  discussions  of  the 
following  issues  relating  to  SSOs: 

•  Problem  definition  and  identification 

•  Monitoring  and  reporting 

•  Sewer  system  analysis  and  modeling 

•  Infiltration  (including  Rll)  and  inflow 
sources 

•  Exfiltration 

•  5»ewer  system  design  and  construction 
for  SSO  prevention 

•  Sewer  system  inspection,  operation, 
maintenance  and  rehaoilitation 

•  Building  sewer  inspection  and 
maintenance 

•  Treatment  plant  issues 

•  Regulatory/institutional  issues 

DATES:  The  Conference  will  be  held  on 

April  24-26.  1995.  On  the  24th.  the 

meeting  will  begin  at  approximately 

10:00  a.m.  EST  and  run  until  about  5:00 

p.m.  On  the  26th,  the  meeting  will  run 

from  about  9:00  a.m.  until  completion. 

ADDRESSES:  The  Conference  will  be  held 

at  the  Renaissance,  Washington.  DC 

Hotel— Downtown,  999  9th  Street,  NW.. 

Washington.  DC  20001,  (202)  898-9000. 

Fax:  789-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  F.  Wheeler  of  EPA's  Office  of 

Wastewater  Management,  at  (202)  260- 

5827. 

Michael  B.  Cook, 

Director.  Office  of  Wastewater  Management 

Designated  Federal  Official. 

|FR  Doc.  95-7869  Filed  3-30-95;  8:45  ami 

BILUNO  CODE  6S60-S0-P 


[OPf*TS-40028;  FRL-4936-7J 

Conditional  Exemptions  from  TSCA 
Section  4  Test  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  granting  conditional 
exemptions  from  the  Toxic  Substances 
Control  Act  (TSCA).  section  4  test  rule 
requirements  to  certain  manufacturers 
of  chemical  substances  subject  to  these- 
rules. 

DATES:  These  conditional  exemptions 
are  effective  on  March  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Willis,  Acting  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B,  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
notice  grants  conditional  exemptions 
from  TSCA  section  4  test  rule 
requirements  to  all  manufacturers  of  the 
chemical  substances  identified  below 
who  submitted  exemption  applications 
in  accordance  with  40  CFR  790.80.  In 
each  case.  EPA  has  received  a  letter  of 
intent  to  conduct  the  testing  from  which 
exemption  is  sought.  Accordingly,  the 
Agency  has  conditionally  approved 
these  exemption  applications  because 
the  conditions  set  out  in  40  CFR  790.87 
have  been  met.  All  conditional 
exemptions  thus  granted  are  contingent 
upon  successful  completion  of  testing 
and  submission  of  data  by  the  test 
sponsors  according  to  the  requirements 
of  the  applicable  test  rule. 

If  the  test  requirements  are  not  met 
and  EPA  terminates  a  conditional 
exemption  under  40  CFR  790.93.  the 
Agency  will  notify  each  holder  of  an 
affected  conditional  exemption  by 
certified  mail  or  Federal  Register  notice. 

This  conditional  approval  applies  to 
all  manufacturers  which  submitted 
exemption  applications  for  testing  of  the 
chemical  substances  named  in  the  final 
test  rules  listed  below  from  January  1, 
1994  through  December  31.  1994.  Any 
application  received  after  that  date  will 
be  addressed  separately. 


Chemicals 
9.10-anthraquinone  

t»phenyl 

cumene  

1 .3  dichloropfopanol  (OSW)  

diethylene  glycol  monobufyl  ether  

2-ethylhexanot 

isoproparx)! 

Office  of  Water  Chemicals 
chloroethane  

1.1-dichloroethane  , 

1.1.2.2-tetrachloroethane  

n-pfopylt>en2ene  

1 ,3.5-tnmethytl)enzene 


CAS  No. 


84-65-1 


92-52^ 
98-82-8 

96-23-1 
112-34-5 
104-76-7 

67-63-0 


40  CFR  Citation 


l^^ulti-SutKtance  Rule  for  the  Testing  of  Neurotoxicity' 
acetone  

n-amyl  acetate 

1-butanol  

n-tHityl  acetate 

diethyl  ether 

2-ethoxyethanol 

athyl  acetate 


75-00-3 

75-34-3 

79-34-5 

10^-65-1 

108-67-8 


67-64-1 

62S-63-7 
71-36-3 

123-86-4 

60-29-7 
110-80-5 

141-78-6 


•799.500 


799.925 
799.1285 

799.5055 
799.1560 
799.1645 

799.2325 


799.5075 


799.5075 


799.5075 


799.5075 


799.5075 


799.5050 

799.5050 
799.5050 

799.5050 

799.5050 
799.5050 

799.5050 


Company 


Medson  Farmers  Service  Co 
IrKhema  Inc. 
RedEagle  Chemicals  Co. 
Zhonghua  Chem  Corp. 

Nisseki  Chemical  Texas  Inc. 

General  Electric  Co. 
Nisseki  Chemical  Texas  Inc. 

MacDermid  Inc. 

Cobane  Corp. 

Lubfizol  Corp. 
3Vlnc. 

Cobane  Corp. 
Elf  Atocbem 

Guardman  Products.  Inc. 
Lubrizol  Corp. 


General  Motors  Corp. 
Westlake  Monomers  Corp. 

General  Motors  Corp. 
Westlake  Monomers  Corp. 

General  Motors  Corp. 
Westlake  Monomers  Corp. 

Gerieral  Motors  Corp. 
Westlake  Monomers  Corp 

Amoco  OH  Co. 

BASF  Corp. 

Conoco  Inc. 

Exxon  Chemtca)  Amencas 

General  Motors  Corp. 

Glidden  Co. 

ICl  Acrylics.  Inc. 

Mitsubishi  Gas  Chemical  America,  Inc. 

MotMl  Oil  Corp. 

Shell  Oil  Co. 

Sun  Company,  Inc. 

Texaco  Inc. 

Union  CartMde  Corp. 

Westlake  Monomers  Corp. 


Courtaulds  Aerospace 
Elf  Atochem 
General  Motors  Corp. 

CourtauUs  Aerospace 
General  Motors  Corp. 

CourtaukJs  Aerospace 
General  Motors  Corp. 
W.  R.  Grace  Co. 

Williams-Hayward     Protective     Coatings. 
IrK. 

CourtaukJs  Aerospace 
Elf  Atochem 
General  Motors  Corp. 
W.  R.  Grace  Co. 
Olin  Chemicals 

CourtaukJs  Aerospace 
General  Motors  Corp. 

CourtaukJs  Aerospace 
Elf  Atochem 
W.  R.  Grace  Co. 
Ger>eral  Motors  Corp. 

CourtaukJs  Aerospace 
Ger>eral  Motors  Corp. 
Tolson  USA  Inc. 
Vanity  Fair 


UMI 


16650 


Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31.  1995  /  Notices 


16651 


SK 


Chemicals 

CAS  No. 

40  CFR  Citation 

Company 

isobutyl  alcohoi  - - 

methvl  »sobuty(  ketone . _„_.„_„ _ 

78-83-1 

108-10-1 

109-9&-9 

799  5060 
799.5060 

799.5050 

CourtauWs  Aerospace 
EM  Aiocfwm 
General  Motors  Corp. 
W.  R.  Grace  Co. 

CourtauWs  Aerospace 

tetrahydrofuran     „ 

EH  Atochem 
General  Motors  Corp. 
W.  R.  Grace  Co. 

Witliams-Hayward     Protective     Coatings, 
Inc. 

Courtauids  Aerospace 

General  Motors  Corp. 

Ttie  MulthSutistarKe  Ruie  (or  the  Testing  ol  Neurotoxicity  has  twen  revoked  arxl  replaced  with  an  Entorceable  Consent  Agreement 


As  provided  in  40  CFR  790.80, 
processors  are  not  required  to  apply  for 
an  exemption  or  conduct  testing  unless 
EPA  so  specifies  in  a  test  rule  or  in  a 
special  Federal  Register  notice. 

Authority:  15  U.S.C  2601.  2603. 

Dafed:March  24,  1995. 

Charles  M,  Auer. 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

jFR  D<K.  95-7960  Filed  3-30-95;  8:45  am| 

BILLING  CODE  «5«0-60-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatioii  Collection 
Requirements  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320.9 

March  28.  1995. 

The  Federal  Communications 
Commission  is  reviewing  the  following 
information  colletiion  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320.9, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB)  on  October  6,  1994. 
These  collections  were  all  previously 
approved  by  OMB  and  are  unchanged. 
Public  comments  are  invited  on  any  of 
these  collections  for  a  period  ending 
(thirty  days  from  the  date  of  publication 
in  the  Federal  Register.)  Persons 
wishing  to  comment  on  these 
information  collections  should  contact 
Dorothy  Conway,  Federal 
Communications  Commission,  1919  M 
Street  NVV  Room  242-B,  Washin^on, 
DC  20554.  You  may  also  send  comments 
via  Internet  to  DConway@fcc.gov.  Upon 
approval  FCC  will  forward  supporting 
material  and  copies  of  these  collections 
to  OMB. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  cx>py 
zonlractor.  International  Transcription 


Service.  Inc..  2100  M  Street,  NVV,  Suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Dorothy  Conway. 
Federal  Communications  Commission. 
(202) 418-0217. 
OMB  Number  3060-0422. 

Titlf^:  Section  68.5  Waivers 
(Application  Waiver  of  Hearing  Aid 
Compatibility  Requirement). 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  10 
responses;  3  hours  burden  per  response; 
30  hours  total  annual  burden. 

Needs  and  Uses:  Section  710(b)  of  the 
Communications  Act  requires  that 
almost  all  telephones  manufactured  or 
imported  into  the  country  after  August 
16,  1989  be  hearing  aid  compatible. 
Congress  recognized  however,  that  there 
may  be  technological  and/or  economic 
reasons  why  some  new  telephones  may 
not  meet  the  hearing  aid  compatibility 
requirement.  Therefore,  it  provided  for 
a  waiver  requirement  for  new 
telephones  based  on  these  grounds. 
Section  68.5  of  the  Commission  rules 
provide  the  criteria  for  assess  these 
waivers.  Upon  receipt  of  a  waiver 
request  the  Commission  will  determine 
the  merits  of  the  requests  and  whether 
the  public  interest  is  served  by  granting 
a  waiver. 

OMB  Number:  3060-0355. 

Title:  Rate  of  Return  Reports. 

Form  No.:  FCC  492.  FCC  492A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  193 
responses;  8  hours  burden  per  response; 
1,544  hours  total  annual  burden. 

Needs  and  Uses:  FCC  Form  492  is 
filed  by  each  local  exchange  carrier 
(LEC)  or  group  of  carriers  who  file 


individual  access  tariffs  or  who  are  not 
subject  to  Sections  61.41  and  61.49  of 
the  Commission's  Rules.  Each  LEC  or 
group  of  affiliates  subject  to  the 
previously  stated  sections  file  FCC  Form 
492A  annually.  These  forms  are 
ne<;essary  to  monitor  the  access  tariffs 
and  to  enforce  maximum  rate  of  return 
prescriptions  and  price  cap  earnings 
levels. 
OMB  Number:  3060-0357. 

Title:  Section  63.701  Request  for 
Designation  of  a  Recognized  Private 
Operating  Agency. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit 

Frequency  of  Response:  On  0(xasion. 

Estimated  Annual  Burden:  30 
responses;  5  hours  burden  per  response; 
150  hours  total  annual  burden. 

Needs  and  Uses:  Filing  an  application 
under  Section  63.701  is  required  of 
those  seeking  U.S.  Government 
recognition  as  providers  of  enhanced 
services  between  the  U.S.  and  overseas 
points.  The  information  is  used  by  the 
Commission  and  the  Department  of 
State  to  identify  entities  which  are 
operating  in  the  name  of  the  U.S.  extract 
from  them  a  promise  to  obey  the  ITU 
Convention  and  regulations  and 
determine  whether  they  are  owned  by  a 
foreign  government,  foreign 
communications  entity  or  any  other 
foreign  entity  in  the  position  to 
discriminate  against  U.S.  suppliers  of 
enhanced  services. 

OMB  Number:  3060-00567. 

Title:  Section  76.962  Implementation 
of  certification  compliance. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  500 
responses:  30  minutes  burden  per 
response;  250  hours  total  annual 
burden. 


Needs  and  Uses:  Section  76.962 
requires  cable  operators  to  certify  their 
compliance  with  Commission  orders 
requiring  prospective  rate  reductions, 
refunds,  or  other  remedial  relief  to 
subscribers.  They  must  include  a 
description  of  precise  measures  taken  to 
implement  the  remedies  ordered  by  the 
Commission.  This  data  is  used  by  FCC 
to  monitor  the  cable  operators 
compliance  with  Commission  orders. 
OMB  Number:  3060-0331. 

Title:  Section  76.615  Notification 
Requirements. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  2,100 
responses;  30  minutes  burden  per 
response;  1050  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.615 
requires  that  cable  TV  operators  notify 
the  Commission  before  transmitting  any 
carrier  or  other  signal  component  with 
an  average  power  level  across  a  25  kHz 
bandwith  in  any  160  microsecond  of 
time  equal  to  or  greater  than  10  -4  watts 
at  any  point  in  the  cable  distribution 
system  on  any  new  frequency  or 
frequencies  in  the  aeronautical 
frequency  bands.  This  information  is 
used  by  FCC  to  locate  and  eliminate 
harmful  interference  as  it  occurs,  to  help 
assure  safe  operation  of  aeronautical 
and  marine  radio  services  and  to 
minimize  the  possibility  of  interference 
to  these  safety-of-life  ser\ices. 
OMB  Number:  3060-0185. 

T/r/e:  Section  73.3613. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  5,900 
responses;  30  minutes  burden  per 
recordkeeper;  2,950  hours  total  annual 
burden. 

Needs  and  Uses:  Section  73.3613 
requires  licensees  of  TV  and  low  power 
TV  broadcast  stations  to  file  network 
affiliation  contracts  with  FCC.  All 
broadcast  stations  are  required  to  file 
contracts  relating  to  ownership  or  • 
control  and  personnel.  Radio  licensees 
are  required  to  file  time  brokerage 
agreements  which  result  in  arrangement 
being  counted  in  compliance  with  local 
and  national  radio  multiple  ownership 
rules.  Cetain  contracts  must  be  retained 
at  station.  The  data  is  used  by  FCC  to 
assure  that  the  licensee  maintains  full 
control  over  the  station. 
OMB  Number:  3060-0542. 

Title:  Frequency  Coordinator 
Evaluation. 


Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  not-for-profit  institutions;  State. 
Local  or  Tribal  Governments. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  11,000 
responses;  10  minutes  per  response; 
1.826  hours  total  annual  burden. 

Needs  and  Uses:  Report  and  Order 
#83-737  requires  the  Commission  to 
monitor  the  performance  and  quality  of 
frequency  coordination  committees 
designated  for  the  Private  Land  Mobile 
Radio  Service.  This  evaluation  is  used 
by  FCC  staff  to  evaluate  the  frequency 
coordinators  process,  and  ser\'ice  to  the 
public.  The  Commission  will  make 
recommendations  on  any  necessary 
corrective  actions. 
OMB  Number:  3060-0361. 

Title:  Section  80.29  Change  during 
license  term. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-for-Profit  Institutions;  State.  Local 
or  Tribal  Government. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  250 
responses;  1  hour  burden  per  response; 
250  hours  total  annual  burden. 

Needs  and  Uses:  The  information  is 
used  by  the  FCC  to  update  the  coast  and 
ship  station  license  files  and  data  base 
concering  current  name  and  address  of 
licensees.  Information  concerning 
changes  in  the  names  of  vessels  is  also 
used  to  update  the  ITU  List  of  Ship 
Stations. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  95-8065  Filed  3-30-95;  8:45  am] 

BILLING  CODE  6712-01-F 

[CO  Docket  No.  91-35;  DA  95-620] 

Request  for  Additional  Comments  on 
the  Costs  and  Benefits  of  International 
Blocking  for  Residential  Customers; 
Pleading  Cycle  Established 

March  24. 1995. 

Comments.  April  24.  1995. 

Reply  Comments:  May  8,  1995.. 

The  Commission  currently  has  under 
consideration  in  the  above-referenced 
docket  issues  concerning  the  provision 
by  local  exchange  carriers  (LECs)  of  a 
ser\'ice  that  automatically  blocks 
international  calls.' 


In  the  Further  Reconsideration  and 
FNPRM  in  CC  Docket  91-35,  the 
Commission  request  comment  on 
whether  it  should  require  LECs  to 
provide  international  blocking  to 
residential  customers  in  order  to 
prevent  toll  fraud.  Interested  parties 
commented  on  this  issue,  and  the  LECs 
also  provided  general  information  above 
the  costs  and  difficulties  that  they 
would  incur  to  provide  this  ser\Mce  to 
residential  customers.  Parties  then 
commented  on  the  LECs'  cost  claims. 
Parties  have  not.  however,  commented 
about  any  benefits  that  residential 
customers  may  receive  by  using 
international  blocking  for  purposes 
other  than  toll  fraud  prevention. 

Since  this  record  was  established, 
there  has  been  a  significant  increase  in 
the  number  of  complaints  the 
Commission  has  received  about 
information  services  provided  through 
international  toll  calls.  Such  calls  are 
directly  dialed  by  domestic  telephone 
subscribers  to  information  providers 
located  in  foreign  countries  who  offer 
adult-oriented  information  ser\'ices. 
These  services  arose  after  the 
Commission  adopted  its  "pay-per-caU" 
rules  in  1991  governing  900  and  other 
information  services.^  The  use  of 
international  calls  to  provide  domestic 
information  services  evades  important 
consumer  safeguards  in  our  "pay-per- 
call"  and  other  rules.  Such  safeguards 
include,  for  example,  the  requirement 
that  LECs  offer  a  service  that  blocks 
these  calls  and  that  they  identif>'  the 
calls  separately  on  subscribers'  bills. 
Moreover,  the  Federal  Trade 
Commission's  "pay-per-call"  rules 
require  information  providers  to  include 
a  preamble  explaining  the  cost  of  the 
call  and  to  allow  the  caller  to  hand  up 
before  charges  commence.  See  16  C.F.R. 
§  §308.5  (a)  and  (b). 

The  Commission  hereby  asks  for 
comments  on  whether,  and  in  what 
manner,  residential  customers  would 
benefit  from  having  the  capability  to 
block  international  calls.  In  particular, 
we  request  comments  on  whether 
residential  customers  would  benefit 
from  being  able  to  block  international 
calls  in  order  to  limit  access  to 
information  services.  We  also  solicit 
comments  from  the  LECs  on  the  costs 
that  the  LECs  would  incur  to  provide 
international  blocking  capability  to 


'  Sef  policies  and  Rules  Concerning  Operator 
Ser\ice  Access  and  Pay  Telephone  Compensation. 
CC  Docket  No  91-35.  Notice  of  Proposed  Rule 
Making.  6  FCC  Red  1448  (1991).  Report  and  Order 


and  Further  Notice  of  Proposed  Rule  Making.  6  FCC 
Red  4736  (1991);  Second  Report  and  Order.  7  FCC 
Red  3251  (1992);  Order  on  Reconsideration.  7  FCC 
Red  4355  (1992);  and  Order  on  Further 
Reconsideration  and  Further  Notice  of  Proposed 
Rulemaking.  8  FCC  Red  2863  (1993)  (Further 
Reconsideration  and  FNPRM). 

-See  Sections  64.1501  to  64.1515  of  the 
Commission's  rules.  47  C.F.R.  $§65.1501-64.1515 
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residential  customers.  The  LECs" 
comments  on  costs  should  include  the 
categories  of  costs  (e.g..  switching, 
administration,  etc.)  that  would  be 
incurred  to  provide  international 
blocking  capability  to  ail  residential 
customers.  They  should  also  show  the 
extent  to  which  those  costs  would  be 
reduced  by  not  providing  blocking  in 
areas  in  which  it  would  not  be 
technically  feasible  and  economically 
reasonable  to  do  so.  For  each  instance 
in  which  a  LEC  claims  that  it  would  not 
be  technically  feasible  and  economically 
reasonable  to  provide  residential 
blocking,  its  comments  should  specify 
the  type  of  equipment,  the  number  of 
end  oific-es  affected,  the  nature  of  the 
problem  (i.e.,  inadequate  switch 
memory)  and  the  percentage  of 
residential  access  lines  that  would  not 
receive  international  blocking.  Also,  the 
LEC  should  provide  a  timeable 
indicating  when,  under  its  current 
investment  plans,  it  would  become 
technically  feasible  and  economically 
reasonable  to  offer  international 
blocking  to  residential  customers  from 
those  end  offices. 

Interested  parties  may  file  comments 
on  these  issues  no  later  than  April  24. 
1995.  Replies  should  be  filed  by  May  8. 
19<15. 

An  original  and  four  copies  of  all 
comments  and  replies  must  be  filed  in 
accordance  with  Section  1.51{<:)  of  the 
Commission's  Rules.  47  C.F.R.  §  1.51(c). 
In  addition,  one  copy  of  each  pleading 
must  be  filed  with  international 
Transcription  Services  (ITS),  the 
Commission's  duplicating  contractor,  at 
its  office  at  2100  M  Street,  N.W.,  Suite 
140.  Washington,  D.C.  20037  and  one 
copy  with  the  Chief.  Tariff  Division. 
Room  518, 1919  M  Street.  N.VV.. 
Washington,  D.C.  20554. 

For  fiirthor  information,  contact 
Thomas  G.  David,  Tariff  Division. 
Common  Carrier  Bureau.  (202)  418- 
1530. 

Federal  Communications  Cununission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  95-7950  Filed  3-30-95;  8:45  ami 

BILLING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
secrtion  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 


Maritime  Commission.  800  North 
Capitol  Street,  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-011495. 
Title:  ANZDL/Nedlloyd  Space  Charter 

Agreement. 
Parties: 
Australia-New  Zealand  Direct  Line 
Nedlloyd  Lijnen.  B.V. 
Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  to 
and  from  each  other  on  vessels 
operated  in  the  trade  between  U.S 
Pacific  Coa.st  ports  and  inland  and 
coastal  points  via  such  ports,  on  the 
one  hand,  and  ports  in  Australia  and 
New  Zealand  and  inland  and  coastal 
points  via  such  ports,  on  the  other. 
Agreement  No.:  224-200278-001 
Title:  Port  of  Oakland/Hyundai 
Merchant  Marine  Co.,  Ltd..  Marine 
Terminal  Agreement 
Parties: 
Port  of  Oakland 

Hyundai  Merchant  Marine  Co..  Ltd. 
Synopsis:  The  proposed  amendment 
removes  provisions  that  require 
payment  to  the  Port  for  empty 
containers  loaded  or  discharged  from 
User's  vessels  and  the  provisions  for 
additional  wharfage  refunds  to  User 
in  the  event  User  has  less  than  ten 
percent  (10%)  empty  twenty  foot 
equivalent  units  (TEUs)  in  a  contract 
year. 

Dated:  March  28.  1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking. 
Secretory. 
(PR  Doc.  95-7937  Filed  3-30-95;  8:45  am) 

BILUNO  CODE  S73(M>1-7 


FEDERAL  RESERVE  SYSTEM 

Brazosport,  Corporation;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
oftheBoards  Regulation  Y  (12CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
compwny  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  al.so  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  14.  1995. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

J.  Brazosport,  Corporation,  Freeport. 
Texas;  to  acquire  First  Commerce 
Mortgage  Corporation.  Corpus  Christi. 
Te.xas.  and  thereby  engage  in  making, 
acquiring,  or  servicing  loans  for  itself  or 
for  others,  and  loan  marketing  and 
advisory  services,  pursuant  to  § 
225.25(b)(1)  of  the  Boards  Regulation  Y. 
The  geographic  scope  for  these  activities 
is  Corpus  Christi,  Texas.  Brazosport 
Area,  which  includes  Freeport.  Lake 
Jackson  and  Clute.  Texas. 

Board  of  Governors  of  the  Federal  Rfiserve 
System,  March  27,  1995. 
William  W.  Wiles. 
Secretary  of  the  Hoard. 
|FR  D<K,.  95-7915  Filed  3-30-95;  8:45  ami 

BILLING  CODE  ft210-01-F 


Pikeville  National  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  hank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  tke  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing.  identif>'ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  24, 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1  Pikeville  National  Corporation  and 
Pikeville  Acquisition  Corporation,  both 
of  Pikeville.  Kentucky;  to  acquire  100 
perc-ent  of  the  voting  shares  of 
Woodford  Bancorp,  Inc..  Versailles. 
Kentucky,  and  thereby  indirectly 
acquire  Woodford  Bank  and  Trust 
Company,  Versailles,  Kentucky. 

In  connection  with  this  application 
Pikeville  Acquisition  Corporation. 
Pikeville,  Kentucky,  has  applied  become 
a  bank  holding  company  by  acquiring 
Woodford  Bancorp.  Inc.,  Versailles. 
Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  First  Mountain  Company  Profit 
Sharing/ 401k  and  First  Mountain 
Company,  both  of  Montrose.  Colorado; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  ihe  voting 
shares  of  First  Moimtain  State  Bank, 
Montrose,  Colorado. 


Board  of  Governors  of  the  Federal  R<!serve 

System,  March  27,  1995. 

William  W.  Wiles. 

Secretary  of  the  Board. 

IFR  Doc.  95-7916  Filed  3-30-95:  8:45  ami 

BILUNO  cooe  eztfMi-p 


The  Chase  Manhattan  Corporation; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  al.so  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  qf  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increa.sed 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effect.s.  such 
as  undue  concentration  of  resources, 
decjea.sed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  re<«ived  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  14.  1995 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  The  Chase  Manhattan  Corporation, 
New  York.  New  York;  to  merge  with 
U.S.  Trust  Corporation.  New  York,  New 
York,  and  thereby  indirectly  acquire 
United  States  Trust  Companv  of  New 
York,  New  York,  New  York. ' 

In  conne<jtion  with  this  application. 
Applicant  also  has  applied  to  acquire 
U.S.  Trust  Corporation's  wholly-owned 
direct  subsidiaries.  Mutual  Funds 
Services  Company,  Boston. 
Massachusetts,  and  U.S.  Trust  Company 
of  Wyoming.  Cody,  Wyoming,  and 
certain  assets  and  liabilities  associated 
with  certain  custodial  relationships 
from  the  U.S.  Trust  Company  of 
California,  N.A.,  Los  Angeles, 
California,  and  thereby  engage  in  data 
processing  and  trust  companv  activities, 
pursuant  to  ^§  225.25(b)(7)  and  (3)  of 
the  Board's  Regulation  Y. 

Board  ofGijvcrnDrs  of  the  Federal  Reserve 
System,  March  27,  1995. 
William  W.  WUes. 
Secretary  of  the  Board. 
IFR  D(K  95-791 7  Filed  3-30-95:  8:45  ain| 

BILUNG  COOE  S21(M>1-f 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Renewals 

AGENCY:  Food  and  Drug  Administration, 
HUS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
renewal  of  the  Antiviral  Drugs  Advisory 
Committee  by  the  Commissioner  of 
Food  and  Drugs.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  6,  1972  (Pub.  L.  92-463 
(5  U.S.C.  app.2)). 

DATES:  Authority  for  this  committee  will 
expire  on  February  15,  1997,  unless  the 
Commi.ssioner  formally  determines  that 
renewal  is  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-30R),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
2765. 
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Dated:  March  24.  1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations 
|FR  CKk.  95-7990  Filed  3-30-95;  8  45  ami 

BH.LINO  COM  41«>-01-F 


Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Heahh 
and  Human  Services.  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB).for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  0MB. 

1.  Hill-Burton  Community  Service 
Assurance  Report — Extension  with  No 
Change — 0990-0096 — The  Community 
Service  Assurance  Report  provides 
information  on  community  services 
provided  by  Hill-Burton  recipients.  The 
Public  Health  Service  Act  (Titles  VI  and 
XVI)  requires  that  this  information  be 
obtained  periodically  to  enable 
assessment  of  the  compliance  of 
recipient  Hill-Burton  health  facilities 
with  their  community  services 
assurances.  Respondents:  State  or  local 
governments,  non-profit  institutions; 
Total  Number  of  Respondents:  6,300: 
Frequency  of  Response:  once  every 
three  years:  Average  Burden  per 
Response:  52.5  hours:  Estimated  Annual 
Burden:  110.250  hours. 

OMB  Desk  Officer:  Allison  Eydt 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-1053.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building. 
Room  3208.  Washington.  DC.  20503. 

Dated:  March  21. 1995. 
DeiuiLs  P.  Williams, 

Deputy  Assistant  Secretary.  Budget. 

[FR  Doc.  95-7745  Filed  3-30-95;  8:45  ami 

BtLLING  CODE  41S0-04-M 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  the  National 
Health  Service  Corps  Loan  Repayment 
Program  and  Grants  for  State  Loan 
Repayment  Programs 

AGENCY:  Health  Resources  and  Services 
Administration.  PHS. 

ACTION:  Notice  of  extension  of 
application  due  date. 

SUMMARY:  This  notice  extends  the  due 
date  previously  published  in  the 
Federal  Register  on  March  6.  1995  (60 
FR  12242-12245)  for  applications  to 
provide  grants  to  States  to  assist  them  in 
operating  programs  for  the  repayment  of 
educational  loans  of  health 
professionals  in  return  for  practice  in 
federally  designated  health  professional 
shortage  areas  to  increase  the 
availability  of  primary  health  services. 
The  new  due  date  is  May  15. 1995.  All 
other  information  remains  unchanged. 

Dated:  March  27.  1995. 
Cin  V.  Sumaya. 
Administrator 
|FR  D()c  95-7888  Filed  3-30-95:  8:45  ami 

BILLING  CODE  41»0-1$-M 


Indian  Health  Service 

Standing  Notice  of  Availability  of 
Funds  for  Health  Professions 
Preparatory,  Pregraduate  and  Indian 
Health  Scholarship  (Professions) 
Programs  for  Fiscal  Years  (FYs)  1995 
and  1996;  Notice  Correction 

In  notice  Doc.  95-3740  beginning  on 
page  8663  in  the  issue  of  Wednesday. 
February  15.  1995.  make  the  following 
corrections: 

1.  On  page  8663  in  the  third  column. 
"DATES:  The  application  deadline  is 
April  1.  1995  and  1996."  This  line 
should  be  changed  to  read  "DATES:  The 
application  deadline  is  April  14.  1995 
and  April  1.  1996." 

2.  One  page  8666  in  the  first  column. 
"Y.  Radiologic  Technology:  Associate 
and  B.S."  This  line  should  be  changed 
to  read  "Y.  Radiologic  Technology; 
Associate.  BS  and  Certificate  programs.' 

Dated:  March  24.  1995. 
Michel  E.  Lincoln. 
Acting  Director. 
IFR  Doc.  95-7866  Filed  3-30-95:  8:45  ami 
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National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda: To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  20. 1995. 

Time:  1  p.m. 

Place:  NIH.  Westwood  Building.  Room 
236A.  Telephone  Conference. 

Contact  Person:  Dr.  William  Branchc. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  236A.  Bethesda.  MD  20892.  (301) 
594-7297. 

Name  of  SEP:  Microbiological  and 
Immunological  5>cience8. 

Dafe:April21.1995. 

Time:  1  p.m. 

Place:  NIH.  Westwood  Building.  Room 
235.  Telephone  Conference 

Contact  Person:  Dr.  Jean  Hickman. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  235.  Bethesda.  MD  20892,  (301) 
594-7078. 

Nome  of  SEP:  Multidisciplinar\-  Sciences. 

Dale:  April  28. 1995. 

Time:  12:00  noon. 

Place:  NIH.  Westwood  Building.  Room 
2A05,  Telephone  Conference. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  2A05.  Bethesda,  MD  20892,  (301) 
594-7053. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
di.scussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosurt? 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  27,  1995. 
Su.san  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  95-7993  Filed  3-30-95;  8:45  am| 

BILLING  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meetings  of  the  Board  of  Regents  and 
the  Extramural  Programs 
Sut}committee 

Pursuant  to  Pub.  L.  92-463.  notit:e  is 
^  hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  May  23-24.  1995.  in  the 
Board  Room  of  the  National  Library  of 
Medicine.  8600  Rockville  Pike. 
Bethesda.  Mar>'land.  The  Extramural 
Programs  Subcommittee  will  meet  on 
May  22  in  Conference  Room  B.  Building 
38A,  from  2  p.m.  to  approximately  3:30 
p.m..  and  will  be  closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  May  23  and 
from  9  a.m.  to  adjournment  on  May  24 
for  administrative  reports  and  program 
discussions.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign- 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-49(>- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4).  552b(c){6).  Title 
5.  U.S.C.  and  sec.  10(d)  of  Pub.  L.  92- 
463.  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
May  22  will  be  closed  to  the  public  from 
2  p.m.  to  approximately  3:30  p.m..  and 
the  regular  Board  meeting  on  May  23 
will  be  closed  from  approximately  4:30 
p.m.  to  5  p.m.  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management.  National  Library  of 
Medicine.  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  Telephone 
Number  301-496-6308.  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  March  27.  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  9.5-7992  Filed  3-30-95;  8:45  am) 

BILLING  CODE  414(V-01-||| 


Federal  Register  /  Vol,  60.  No.  62  /  Friday.  March  31,  1995  /  Notices 


16655 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting,  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  of  Neurological  Disorders  and 
Stroke,  Division  of  Intramural  Research, 
on  June  4-6. 1995.  at  the  National 
Institutes  of  Health,  Medical  Board 
Room,  Building  10.  Rm.  2Cn6,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  12:20  p.m.  and 
from  1:30  p.m.  to  5:00  p.m.  on  June  5th, 
and  from  8:30  a.m.  to  2:10  p.m.  on  June 
6th,  to  discuss  program  planning  and 
program  accomplishments.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6),  Title  5. 
U.S.C.  and  section  10(d)  of  Pub.  L.  92- 
463,  the  meeting  will  be  closed  to  the 
public  from  8  p.m.  to  10  p.m.  on  June 
4th  and  from  2:10  p.m.  until 
adjournment  on  June  6th.  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
NINDS.  The  programs  and  discussions 
include  consideration  of  personnel 
qualifications  and  performances,  the 
competence  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Freedom  of  Information 
Coordinator,  Ms.  Mary  Whitehead. 
Federal  Building,  Room  1012.  7550 
Wisconsin  Avenue.  Bethesda.  MD 
20892,  telephone  (301)  496-9231  or  the 
Acting  Executive  Secretary.  Dr.  Harold 
Gainer.  Acting  Director.  Division  of 
Intramural  Research,  NINDS.  Building 
10,  Room  5N214.  National  Institutes  of 
Health,  Bethesda.  MD  20892,  telephone 
(301)  496-4297,  will  furnish  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Acting  Executive  Secretary  in  advance 
of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.B53,  Clinical  Basis  Research; 
No.  13.854.  Biological  Basis  Research) 

Dated:  March  27,  1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
(FR  Dor.  95-7991  Filed  3-30-95:  8:45  am) 

BILUNG  CODE  414(M)1-M 


Opportunity  For  Licensing:  HJV-1 
Nucleocapsid  Protein  (p7nc)  Capture 
Assay 

AGENCY:  National  Institutes  of  Heahh. 
Public  Health  Service.  DHHS. 
ACTK3N:  Notice. 


SUMMARY:  The  National  Institutes  of 
Health  (NIH),  Department  of  Heahh  and 
Human  Services  (DHHS).  seeks 
licensee(s)  to  develop  a  novel 
immunological  capture  assay  for  the 
detection  of  human  immunodeficiency 
virus  (HIV).  Scientists  at  the  National ' 
Cancer  Institute  have  identified  a  new 
screening  assay  based  on  the  detection 
in  biological  samples  of  p7nc,  an  HIV 
nucleocapsid  protein.  The  assay  is  free 
from  interference  by  antigen-antibody 
complexes.  Potential  uses  for  this  assay 
include  determining  the  prognosis  of 
disease  in  an  HIV-infected  person, 
monitoring  the  effectiveness  of  antiviral 
treatment,  detecting  HIV  infection  in 
infants  born  to  HIV-infected  mothers, 
and  detecting  and  quantitating  HIV  in 
laboratory  experiments,  i.e..  virus 
production,  infectivity  assays, 
neutralization  assays  and  drug 
effectiveness  assays.  NIH  intends  to 
grant  the  selected  firm(s)  world-wide 
royalty-bearing  license(s)  to  practice  the 
inventions  embodied  in  U.S.  Patent 
Application  Serial  No.  07/967.658  from 
Dr.  Larry  O.  Arthur  and  Dr.  Louis  E. 
Henderson  entitled  "HIV  Nucleocapsid 
Protein  Capture  Assay  and  Method  of 
Use."  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 
SUPPLEMENTARY  INFORMATION:  The 
current  antigen  capture  assays  for  the 
detection  of  HIV-l  utilize  the  capsid 
antigen  p24CA  or  the  matrix  protein 
pl7MA.  Antibodies  to  p24  and  pl7 
found  in  HIV-1-infected  persons 
interfere  with  the  assays  and  limit  their 
utility.  The  AIDS  Vaccine  Development 
Program  at  the  National  Canc-er 
Institute-Frederick  Cancer  Resean;h  and 
Development  Center  has  found  that 
antibodies  to  p7  are  not  prevalent  in 
HIV-1-infected  individuals.  This 
obser\'ation  coupled  with  the  fact  that 
p7  is  found  in  equal  molar  quantities  to 
p24  in  the  virus,  makes  p7  an  ideal 
candidate  for  an  HIV  antigen  capture 
assay.  A  p7  capture  assay  has  been 
developed  and  p7  assays  of  sera  of 
seropositive  individuals  to  which  HIV- 
1  is  added  demonstrate  that  HIV-l  can 
be  detected.  Simitar  experiments  u.sing 
commercial  p24  assays  are  negative.  The 
assay  may  be  used  for  samples 
containing  bodily  fluids,  tissues,  or  cell 
culture  fluid.  Because  the  as.say  is 
capable  of  measuring  the  nucleo<;apsid 
protein  concentration,  which  correlates 


UMI 


16656 


Federal  Register  /  Vol.  GO.  No.  62  /  Friday.  March  31.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31,  1995  /  Notices 


16657 


^^ 


with  the  level  of  infectious  HIV  in  an 
infected  person,  it  provides  a  surrogate 
marker  for  AIDS  progression.  This 
simple,  rapid,  quantitative,  inexpensive 
assay  may  be  used  (1)  As  a  prognostic 
indicator  of  HIV-1  infection  and 
progression  to  AIDS;  (2)  in  monitoring 
the  effectiveness  of  anti-viral  tr^tments; 
(3)  to  determine  HIV-1  infection  in 
infants  bom  to  HIV-infected  mothers: 
and  (4)  to  determine  if  vaccinated 
persons  are  infected  with  HIV-1.  In 
addition,  the  assay  may  be  used  to 
detect  and  quantitate  HIV-1  in  clinical 
and  research  laboratories  such  as 
propagation  in  cell  culture,  i5olation 
from  PBMCs.  neutralization  assays, 
drug-sensitivity  assays,  etc.  The  assay 
may  serve  as  the  basis  for  an  ELISA  or 
immunoblot  kit. 

The  NIH  seeks  licensee(s).  who  in 
accordance  with  requirements  and 
regulations  governing  the  licensing  of 
government-owned  inventions  (37  CFR 
part  404),  have  the  most  meritorious 
plan  for  the  development  of  the  assay  to 
meet  the  needs  of  the  public  and  with 
the  best  terms  for  the  NIH.  The  criteria 
that  NIH  will  use  to  evaluate  exclusive 
or  non-exclusive  license  applications 
will  include  those  set  forth  by  37  CFR 
404.7(a)(l)(iiHiv). 
EFFECTIVE  DATE:  In  view  of  the  high 
priority  for  developing  new  drugs  for 
the  treatment  of  HIV  infection,  all 
proposals  must  be  received  by  no  later 
than  May  30. 1995. 

ADDRESSES:  Requests  for  a  summary  of 
the  technology  or  other  questions  and 
comments  concerning  the  biomedical 
aspects  of  this  technology  should  be 
directed  to:  Cindy  Fuchs,  J.D.,  Office  of 
Technology  Development,  National 
Cancer  Institute.  1003  West  Seventh 
Street.  P.O.  Box  B.  Frederick,  MD 
21702-1201:  Telephone  301/846-1501: 
Fax  301/846-6820. 

Requests  for  a  copy  of  the  patent 
application,  license  application  form,  or 
other  questions  and  comments 
concerning  the  licensing  of  this 
technology  should  be  directed  to: 
Steven  M.  Ferguson.  Acting  Chief, 


Infectious  Disease  Branch,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325.  Rockville.  MD  20852-3804: 
Telephone  301/496-7735  ext  266;  Fax 
301/402-0220.  A  signed  confidentiality 
agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

Dated:  March  17.  1995. 
Barbara  M.  McGarey. 
Deputy  Director.  Office  of  Technology 
Transfer. 
|FR  Doc.  95-7994  Filed  3-30-95:  8:45  ami 

Bn.UNC  CODE  4140-01-P 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202) 690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  Friday.  March  24. 

1.  FY  1996  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
Application  Format — 0930-0080 — 
Revision— Public  Law  102-321 
authorized  block  grants  to  States  for  the 
purpose  of  providing  prevention  and 
treatment  services.  Under  provisions  of 
the  law.  States  may  receive  allotments 
only  after  an  application  is  approved  by 
the  Secretary.  This  submission  provides 
the  States  with  the  forms  and 
instructions  for  their  applications  so 
they  can  comply  with  the  requirements 
of  the  law  and  the  regulations 
implementing  the  law.  Only  minor 
changes  are  made  to  facilitate  electronic 
submission,  clarify  instructions  and 
reflect  phase-in  of  requirements  in  the 
1992  block  grant  legislation. 
Respondents:  State.  Local  or  Tribal 
Government;  Number  of  Respondents: 


60;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  530  hours;  Estimated  Annual 
Burden;  31.800  hours.  Send  comments 
to  Shannah  Koss.  Human  Resources  and 
Housing  Branch.  New  Executive  Office 
Building.  Room  10235,  Washington. 
D.C.  20503. 

2.  Survey  of  Medical  Schools  to 
Investigate  the  Relationships  Between 
Biomedical  Research  Funding  and 
Specialty  Choice — New — A  brief  survey 
of  medical  schools  is  proposed  as  part 
of  a  study  of  the  relationship  between 
level  of  funding  for  biomedical  research 
and  production  of  primary  care 
graduates.  Most  data  will  be  derived 
from  secondary  data  sources:  only  four 
topics  are  covered  in  the  survey. 
Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions: 
Number  of  Respondents:  123;  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  .5  hour; 
Estimated  Annual  Burden:  62  hours. 
Send  comments  to  Shannah  Koss, 
Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  Room 
10235,  Washington.  D.C.  20503. 

3.  National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners — 
Regulations  and  Forms  (45  CFR  Part 
60)— 0915-0126— Revision— Data 
identifying  incompetent,  unprofessional 
and  unethical  physicians  and  health 
practitioners  will  be  shared  with 
licensing  boards,  professional  societies, 
and  selected  health  providers.  These 
data  will  be  used  to  maintain  and 
improve  health  care  and  will  be 
obtained  from  insurers,  licensure 
boards,  peer  review  committees, 
hospitals,  and  other  providers. 
Respondents:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions:  Federal 
Government;  State,  Local  or  Tribal 
Government.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch.  New  Executive  Office 
Building,  Room  10235.  Washington, 
D.C.  20503. 


Title 


60.6  (a)  Reporting  Corrections  of  Errors  and  Omissions  

60.6  (b)  Reports  of  Revisions  to  Original  Actions  

60.7  (b)  Reporting  Mediccil  Malpractice  Payments 

60.8  (b)  Reporting  Licensure  Action  by  State  Boards  

60.9  (a)  Reporting  Privileging  and  Professional  Society  Actions  

60.9  (c)  Request  for  Hearings  by  Entities  Found  in  NoncompliarKe  

60.10  (a)(1)  Hospital  Queries  on  Applicants;  60.11(a)(1)  Ottier  Hospital  Queries;  60.11 
(a)(6)  Ouenes  for  Professional  Review. 

60.10  (a)(2)  Biennial  Queries  tjy  Hospitals 

60.11  (a)(2)  Practitioner  Queries  

60.11(a)(3)  State  Licensure  Board  Quenes 

60  11(a)(4)  Queries  by  Nonhospital  Health  Care  Entities  , 


Numt)er  of 
respondents 


2,800 
350 

150 
125 

1.000 
1 

7.200 

6,000 

29,000 

70 

1.860 


Number  of  re- 
sponses per 
respondent 


1.04 

1.06 

105.33 

21.02 

1.08 

1 
38.33 

186.83 

1 
171 
139  78 


Average  burden  per 
response 


.25  hour 

.75  hour 

.75  tK)ur 

.75  hour 

.75  hour 

8  hours 

08  hour  per  name 

.08  hour  per  name 
.25  hour 
.08  hour 
08  hour 


Title 


60.11  (a)(5)  Queries  by  Attorneys  

60.11(a)(7)  Queries  for  Research  Purposes 

60.14  (b)  Practitioner's  Disputing  Data  Bank  Reports  .... 
60.14(b)  Practitioner  Requests  for  Secretarial  Review  ... 

60.14(b)  Practitioner  Statements  .' 

Biennial  Entity  Venfication  Document 

Entity  File  Update 

Note:  Estimated  Total  Annual  Burden:  167,489  hours. 


Number  of 
respondents 


10 
100 
1.080 
100 
2,700 
5,750 
1,150 


Number  of  re- 
sponses per 
respondent 


Average  txxden  per 
response 


25  hour 
1  hour 
.17  hour 
8  hours 
1  hour 
.25  hour 
.25  hour 


UMI 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  March  28. 1995. 
James  Scanlon, 

Director.  Data  Policy  Staff  Office  of  the 
Assistant  Secretary  for  Health  and  PHS. 
Reports  Clearance  Officer. 
|FR  Doc.  95-8022  Filed  3-30-95:  8:45  am) 
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Method  for  Evaluating  and 
Establishing  Reimbursement  Rates  for 
Health  Care  Services  Authorized  Under 
the  Indian  Health  Service  Contract 
Health  Service  Regulations — Portland, 
Alaska,  and  Nashville  Areas 

agency:  Indian  Health  Service.  HHS. 
ACTION:  Extension  of  Project  Date. 

SUMMARY:  The  termination  date  for  the 
Portland  Pilot  Project  now  being 
conducted  in  the  Portland,  Alaska,  and 
Nashville  Areas  to  determine  an 
alternative  method  of  evaluating  and 
establishing  reimbursement  rates  for 
contract  health  services  has  been 
changed  from  March  31,  1995  to 
September  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.T.  Garrett,  Ed.D.,  Acting  Chief.  Health 
Care  Administration  Branch,  Division  of 
Health  Care  Administration/Contract 
Health  Services,  Room  6A-41,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301)  443-8373  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Indian  Health  Service  (IHS)  issued  a 
general  notice  in  56  FR  10566  on  March 
13,  1991  to  inform  the  public  that  the 
IHS  was  conducting  a  pilot  project  in 
the  IHS  Portland  Area.  This  project  is 
designed  to  determine  whether  an 
alternative  method  of  evaluating  and 
establishing  reimbursement  rates  for 
contract  health  services  will  result  in 
greater  participation  by  health  care 
providers  and  lower  costs  to  IHS. 


The  project  invited  providers  within 
the  Portland  Area  to  submit  their  most 
favorable  rate  quotations  and  was 
scheduled  to  end  on  March  31,  1992. 
The  response  was  far  greater  than  the 
expectations  of  the  IHS.  As  a  result  of 
this  greater  than  expected  response,  and 
the  need  to  develop  complex  rate 
quotation  analysis  methodologies  for 
facilities,  outpatient  and  professional 
providers,  and  the  need  to  develop 
preferred  provider  lists  from  these 
analyses,  the  termination  date  was 
extended  to  March  31, 1993,  57  FR 
10671.  The  termination  date  was  again 
extended  to  March  31, 1995,  58  FR 
11864.  Additionally,  the  IHS  published 
notification  on  June  18,  1992,  57  FR 
27262,  that  additional  sites  were  being 
added  to  the  pilot  project  to  providcT^^ 
more  information  from  a  wide  '^ 

geographic  area. 

The  evaluation  of  the  facility 
component  of  the  project  was  completed 
January  28,  1994.  The  overall  results  of 
the  evaluation  were  positive.  The  formal 
review  process  of  the  professional 
provider  component  has  not  been 
completed.  Extension  of  the  project 
termination  date  to  September  30,  1996 
will  allow  the  IHS  time  to  complete  the 
evaluation  and  to  assess  the  results. 
Based  upon  the  results  of  the 
evaluation,  IHS  will  formulate,  publish 
and  implement  a  new  payment  and 
procurement  policy  for  contract  health 
services.  We  are,  therefore,  extending 
the  termination  date  of  this  pilot  project 
from  March  31. 1995  to  September  30, 
1996. 

This  pilot  project  does  not  change  the 
current  IHS  payment  policy  requirement 
that  health  care  services  be  procured  at 
rates  which  do  not  exceed  prevailing 
Medicare  rates. 

Dated:  March  24. 1995. 
Michel  E.  Lincoln, 
Acting  Director. 
[FR  Doc.  95-7867  Filed  3-30-95;  8:45  ami 

BILLING  COOE  4160-1»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-1917;  FR-3778-N-30] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  March  31.  1995. 

ADDRESSES:  For  further  information, 
contact  David  Pollack,  Department  of 
Housing  and  Urban  Development,  Room 
7256,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(these  telephone  numbers  are  not  toil- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  Xational  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-C)G  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  March  24. 1995. 
facquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 

Dexelopment. 

IFR  Doc.  95-7834  Filed  3-30-95;  8:45  aisil 
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DEPARTMENT  OF  THE  INTEWOR 

Bureau  of  Land  Management 
(CA-019-7t23-6T5»-24-1A] 

Emergenqf  Closure  Order,  California 

agency:  Bumau  of  Land  Management. 

Interior. 

ACTION:  Emergency  closure  of  public 

lands  in  the  Hollister  Resource  Area  to 

all  motorized  vehicle  use. 

SUMMAAV:  This  emargaxury  closure  will 
close  all  public  lands  in  Clear  Creek 
Management  Area,  in  San  Benito  and 
Fresoo  Ckwuities.  California 
(approximately  50,000  acres),  to  tha  use 
or  operation  of  all  motorized  vehicles 
except  as  speciHed. 

The  purpose  of  this  emergency 
closure  is  to  protect  human  life  and 
saXety  aod  to  ptrotact  acnsitive  resources, 
including  threatened  plants  and  their 
habitat.  soils,  and  Wildlife  habitat. 

The  authorized  o^er  has  determined 
that  recent  severe  storms  resulting  in 
local  flooding  and  slides,  have  made 
these  areas  unsafe  for  motorized  use, 
and  that  additionally,  any  motorized  use 
could  result  in  serious  damage  to  the 
reaoofTces  mentioned  above. 

A  map  ot  the  areas  affected  by  this 
closure  order  is  on  file  and  can  be 
viewed  at  the  Hollister  Area  Office  of 
the  Bureau  of  Land  Maaagement. 
The  following  persons  are  exempt  from 
this  closure  order: 

O)  Federal,  State,  or  Local  Law 
Enforcement  Officers,  while  er^aged  in 
the  execution  of  their  official  duties. 

(2)  BLM  personnel  or  their 
representatives  while  engaged  in  the 
execution  of  their  official  duties. 

(3)  Authorized  permittees,  claimants. 
or  private  landowners. 

(4)  Any  member  of  an  organized 
rescue,  fire-fighting  force.  Emergency 
Medical  Services  organization  while  in 
the  performance  and  execution  of  an 
official  duty. 

(5)  Any  member  of  a  federal,  state  or 
local  public  works  department  while  in 
the  performance  of  an  official  duty. 
SUPPLEMENTARY  INFORMATION:  This 
closure  is  issued  under  the  authority  of 
43  CFR  8364.1  aud  43  CFR  8341.2. 
Persons  violating  this  closure  shall  be 
subject  to  the  penalties  provided  in  43 
CFR  8360.0-7  and  8340.0-7,  including 
a  fine  not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 
Any  vehicle  or  instramentality  used  in 
a  violation  of  this  order  is  subject  to 
seizure  and  possible  forfeiture. 
DATES:  This  order  is  in  effect 
immediately.  The  closure  for  Clear 
Creek  will  remain  in<effBC!t  until 


rascinded  by  the  Authorized  Officer. 
The  Order  may  be  rescinded  when  it  is 
determined  that  recreationists  may 
safely  visit  the  area  and  sensitive 
resources  are  not  jeopardized. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Beehler.  Area  Manager. 
Hollister  Resources  Area.  Bureau  of 
Laixi  Management,  20  Hamilton  Coiul, 
Hollister,  CA  95023,  (408)637-8183. 

Dated:  March  16,  1995. 
Robert  L  Beehler. 

Hollister  Area  Manager. 

(PR  Doc.  95-788--  Filed  3-30-95:  8:45  ami 
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00^042-04-1420-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  were  o£ficially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
ManajQemeut.  Boise.  Idaho,  eO^ectivc 
9:00  a.m..  March  22. 1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  oorth  and 
west  boundaries,  and  subdivisional 
lines,  the  subdivision  of  section  6.  and 
a  meteS'And-bounds  survey  in  section  6. 
T.  7  N..  R.  23  E..  Boise  Meridian,  Idaho, 
Group  No.  899.  was  accepted,  March  17. 
1995. 

The  supplemental  plat,  prepared  to 
correct  the  parenthetical  distances,  on 
the  line  between  sections  7  and  16.  T. 
48  N..  R.  1  W..  was  accepted  March  20. 
1995. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise  Idaho.  83706. 

Datfd:  March  22,  1995. 
Harry  K.  Smith. 

Actkn.  Chief  Cadastral  Sunvyor  for  Idaho. 
jFR  Doc  95-7883  Filed  3-30-95;  8:45  ami 
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nD-«42-04-1 420-00] 


This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  de-scribed  land  must  be  seni 
to  the  Chief.  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management  3360  Americana  Terraoe. 
Boise,  Idabo,  63706. 

Datwl:  March  23.  1995. 
Harry  K.  Snith. 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
|FR  Doc.  95-7884  Filed  3-30-95;  8:45  ami 

BILUNO  CODE  4310-GC-» 

PD-043-1430-01;  IO»-31261] 

Notice  of  Proposed  Withdrawal  dnd 
Opportunity  for  Public  Meeting;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  had  filed 
an  application  to  withdraw  3.805.87 
acres  of  National  Forest  System  lands 
for  protection  of  the  Howell  Canyon 
Recreation  Complex.  Publication  of  this 
notice  in  the  Federal  Register  will  close 
the  land  up  to  two  years  from  locaLioa 
and  entry  under  the  United  Stales 
mining  laws.  The  land  will  remain  open 
to  all  uses,  other  than  the  mining  laws. 
DATES:  Comments  and  requests  farm 
meeting  should  be  received  on  or  beiore 
June  29,  1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM,  Idabo  State  Office. 
3380  Americana  Terrace.  Boise.  Idaho 
83706-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM,  Idaho  State 
Office.  3380  Americana  Terrace,  Bofse, 
Idaho  83706-2500.  208-384-3166. 
SUPPLEMENTARY  tNf ORMATION:  On  March 
15.  1993,  the  United  States  Department 
of  Agricultuie.  Foicst  Service,  filed  an 
application  to  withdraw  the  iollawing 
described  National  Forest  System  lands 
from  location  and  entr^'  under  the 
United  States  mining  laws«  sabjeti  to 
valid  existing  rights: 


Idaho:  Filing  ol  Plats  of  Survey;  Idaho       g^^^  staiSimt 

The  plat  of  the  following  described 
land  was  officially  filed  in  tlie  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise.  Idaho,  effective 
9:00  a.m..  March  23,  1995. 

The  plat  representing  the  dependent 
resurvey  of  Homestead  Entry  Survey  No. 
147  and  a  portion  of  the  subdivisional 
lines.  T.  16  N..  R.  19  E..  Boise  Meridian. 
Idaho,  Group  No.  890,  was  accepted 
March  17.  1995. 


T.  12S.,R.  24  E.. 
Sec.  36,  SWy*N\irM,  WVaSW^M  and 
SVjSEV*. 
T.  12  S..  R.  25  E_ 
Sec.  31.  lot  4,  NEPANEV*.  SW'AN£»/k, 

WV2SEV.NEV*.  SE'ASWV,  and  SEV<; 
S«c.  32.  S^/2SEV4SWV.NWV*.  SE'aNW^/. 
and  hP/zJJWV*. 
T.  13S-.R.  24E., 
Sec.  1 .  N'/j  lot  1 .  Tots  2  to  4  rndusive. 

Sec  2; 


Sec.  3,  lots  2  to  4  inclusive,  S'/iNVa, 

NV.iSVA  SW'ASVVV*  and  SE'ASVVV*; 
Sec.  4,  lots  1  and  2,  S'-'zNE'A,  NE'ASWV4. 

NW'ASW'/.,  SViSWV*  and  SE'A; 
Sec.  5,  SE'A; 
Sec.  9,  NV2NEV4,  SW'ANE'A.  EVi^NWA, 

NW'ANW'A,  NE'ASW'A,  N'/,iSE'A  and 

SE'ANE'A; 
Sec.  10.  W/iNVV'A; 
Sec.  ll.NE'A; 
Sec.  12,  NW'A. 

The  areas  described  aggregate  3,805.87 
acres  in  Cassia  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  this 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregation  period 
are  leases,  licenses,  permits,  rights-of- 
way,  etc. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  Department  of  Agriculture. 

Dated:  March  22,  1995. 
M.  William  Weigand, 
State  Office  Unit  Leader  for  Realty  Unit. 
jFR  Doc.  95-8019  Filed  3-30-95:  8:45  ami 
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Record  of  Decision  Documenting  the 
Department  of  Interior's  Approval  for 
the  Central  Utah  Water  Conservancy 
District  To  Proceed  With  the 
Construction  of  the  Diamond  Fork 
Pipeline,  Access  Road  and 
Appurtenant  Facilities  as  Part  of  the 
Diamond  Fork  System  of  the 
Bonneville  Unit  of  the  Central  Utah 
Project,  Utah 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Diamond  Fork  pipeline  Record  of 
Decision. 

Record  of  Decision 
January,  1995 

/.  Introduction 

This  document  constitutes  the  Record 
of  Decision  (ROD)  of  the  Department  of 
the  Interior  (Department),  documenting 
the  Department's  approval  for  the 
Central  Utah  Water  Conservancy  District 
(District)  to  proceed  with  the 
construction  of  the  Diamond  Fork 
Pipeline,  Access  Road  and  Appurtenant 
facilities  (Diamond  Fork  Pipeline 
System)  as  part  of  the  Diamond  Fork 
System  of  the  Bonneville  Unit  of  the 
Central  Utah  Project,  as  presented  in  the 
Recommended  Plan  in  the  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement  (INT-FES  90-7,  dated 
February  22,  1990)  (1990  FS-FEIS), 
prepared  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  This  project  was  authorized  as 
a  participating  project  of  the  Colorado 
River  Storage  Project  bv  the  Act  of  April 
11.  1956  (70  Stat.  105).' 

In  accordance  wjth  the  Record  of 
Decision  signed  by  the  Commissioner  of 
Reclamation  on  July  20,  1990  (1990 
ROD),  copy  attached,  the  Bureau  of 
Reclamation  (Reclamation)  began 
implementing  the  Recommended  Plan 
by  constructing  Syar  Tunnel  and  the 
Sixth  Water  Aqueduct.  However, 
pursuant  to  the  Central  Utah  Project 
Completion  Act  (Titles  II  through  VI  of 
Public  Law  102-575,  106  Stat.  4605, 
October  30,  1992).  (CUPCA),  the  District 
has  adopted  the  Recommended  Plan  for 
the  Diamond  Fork  Pipeline  System  as 
described  in  the  1990  FS-FEIS,  and 
agrees  to  comply  with  the 
environmental  commitments, 
constraints  (e.g. — pipeline  capacity  and 
diameter,  annual  transbasin  diversion, 
and  other  operational  conditions),  and 
recommendations  as  described  in  the 
1984  Final  Environmental  Impact 
Statement  (1984  FEIS)  and  the  1990  FS- 
FEIS,  and  the  January  5,  1995. 


Biological  Opinion,  copy  attached,  and 
to  honor  all  applicable  Federal  and  State 
laws,  including  the  Drainage  and  Minor 
Construction  (D&MC)  contract  dated 
November  28, 1994,  and  the  Compliance 
and  Cost  Sharing  Agreements  between 
the  United  States  and  the  District  dated 
August  11,1993. 

//.  Recommended  Decision 

The  Program  Director,  CUP 
Completion  Act  Office  recommends 
proceeding  with  the  construction  of  the 
Diamond  Fork  Pif>eline.  Access  Road. 
and  Appurtenant  facilities,  as  identified 
in  the  Recommended  Plan  in  the  1990 
FS-FEIS.  The  Recommended  Plan  is  the 
most  environmentally  acceptable,  and 
consistent  with  the  authorized  project 
plan.  The  Recommended  Plan  is  briefly 
summarized  in  section  V  of  this  ROD. 

///.  Basis  for  Decision 

Approval  of  Reclamation's 
Recommended  Plan  in  the  1990  ROD 
was  the  direct  result  of  a  public 
consultation  and  coordination  process. 
Of  the  three  downsized  alternatives 
presented  in  the  1990  FS-FES.  the 
Rec:ommended  Plan  is  the  most  publicly 
acceptable  method  of  meeting 
obligations  of  the  1980  Instream  Flow 
Agreement  while  allowing  for 
completion  of  the  authorized  project 
plan  as  provided  for  in  CUPCA. 

In  accordance  with  Section 
202(a)(6)(B)  of  CUPCA.  the  Department 
and  the  District  executed  a  D&MC 
contract  on  November  28, 1994,  that 
binds  the  District  to  provide  the  non- 
Federal  cost  sharing  required  in  the 
CLTCA  for  the  Diamond  Fork  Pipeline, 
Access  Road,  and  Appurtenant 
facilities,  to  design  and  construct  these 
facilities,  and  to  comply  with  all  Federal 
fish,  wildlife,  recreation  and 
en\  ironmental  laws  in  accordance  with 
the  August  11, 1993,  Compliance 
Agreement. 

In  its  Preconstruction  Report  that  was 
submitted  to  the  Department  on 
December  12,  1994,  copy  enclosed,  the 
District  officially  adopted  the 
Recommended  Plan  and  Mitigation 
plan,  and  agreed  to  comply  with  the 
environmental  commitments  that  are 
identified  in  the  1990  FS-FEIS  for  the 
Diamond  Fork  System,  and  the 
applicable  provision  of  Reclamation's 
1990  ROD.  Section  VI,  "Environmental 
Commitments  and  Monitoring",  of  this 
ROD  summarizes  the  District's 
environmental  commitments  and 
obligations. 

On  December  19, 1994.  the 
Department  approved  the  District's 
Preconstruction  report  and  documeiiled 
again  the  District's  obligations  and 
environmental  commitments,  copy 
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attochod.  The  apprcnal  of  tiw 
F'reconstmchon  Report  arid  this  ROD 
fuiAlls  the  final  prerequisites  oontaioed 
in  the  Aijpisl  11. 1993,  Cost  Sharing 
Agreement  inquired  prior  to  initiation  of 
constniction  of  the  Diamond  Fork 
Pipeline  System. 

IV.  Decision 

The  Department's  decision  is  to 
approve  theDrstrirt  proceeding  uith  the 
constnactioB  of  the  Diaroood  Fork 
Pipeline,  Access  Road,  and  Appurtenant 
facilities. 

I'.  Recommended  Plan 

The  Recommended  Plan  for  the 
svskifln  would  facilitate  thetransbasin 
diversioQ  of  an  annual  a\<erage  of 
101.900  acre-ieet  of  Bonnevilie  Unit 
water  and  61.500  acre-feet  of  Strawherry 
Valley  Project  water  from  the  Uinta 
Basin  to  the  Bonneville  Basin. 

Additionally,  the  system  wouid 
provide  recreation  and  fislhery  beneJlts, 
wildlife  mitigation  measui«s.  flood  and 
water  qttality  oontrol.  and  potential 
hydroelectric  po*v'er  generation.  The 
transbasin  diversion  (reduced  by  37,900 
acre-feet  froei  the  recootraended  pian  in 
the  1984  FEIS)  would  fcilfill  the 
Instream  Flow  Agreesnent  of  1980.  the 
goal  of  which  was  to  mitigate  up  to  50 
percent  of  the  fishery  inapact  caused  by 
the  Bonneville  Unit  oq  streams  in  the 
Uinta  Basin.  The  remaining  50  percent 
wouid  be  aocomplished  through  the 
Aquatic  KGti^ion  Plan  developed  for 
the  Bonneville  Unit.  This  plan  was 
finalized  is  December  1988. 

Under  the  Recommended  Pian.  the 
Diamond  Fork  Pipeline  System  would 
receive  water  from  Strawberry  Reser\'oir 
throuf^  tte  already  completed  Syar 
Tunnel.  From  the  tunnel  outlet,  water 
would  enter  Sixth  Water  Aqueduct, 
which  would  include  Sixth  Water 
Pipeline,  Sixth  Water  Shaft,  and  Sixth 
Water  Tunnel,  all  of  which  have  been 
completed.  Water  from  the  aqueduct 
would  be  discharged  tnlD  Sixth  Water 
Creek  and  subsequently  errter  the 
proposed  Monks  Hollow  Reservar. 
From  the  reservoir,  a  portion  of  the 
water  woaid  enter  the  proposed 
Diamond  Fork  Pipeline  and  be 
conveyed  lo  a  proposed  bifun'^tion 
structure  near  the  confluence  of 
Diamond  Fork  and  the  Spanish  Fork 
River.  Monks  Hollow  Reservoir  releases 
not  conveyed  in  the  Diamond  Fork 
Pipeline  would  taiter  the  Diamond  Fork 
stream  (Jianaei  below  Monks  Hodkm- 
Dam  and  subsequently,  the  Spanisii 
Fork  River. 

The  Diamond  Fork  Pipeline,  with  a 
capacity  of  S 10  cubic  feet  per  second 
(cfs).  isincloded  in  the  ftecomnertded 
Plan  for  the  pwpose  of  removing  project 


water,  as  well  as  existing  high  irrigation 
flows,  froni  the  lower  Diaaiond  Fork 
stream  channel  Tbe  pipeline  would 
provide  considerate  enhaixnnient  ol 
the  Diamond  Fork  fisher\ .  Lfnder  project 
conditions,  the  highest  average  monthly 
flow  below  Monks  Hollow  Reserxoir 
would  be  181  cfs.  Tbis  compares  to  294 
cfs  without  the  project.  The  lowest 
average  monthly  flow  for  the  minimum 
year  with  the  project  is  5  cfs,  as 
compared  to  3  cfs  without  the  project. 
Construction  access  will  be  provided  by 
the  existing  Diamond  Fork  Road,  whic-h 
extends  from  U.S.  Highway  6-89  at  the 
mouth  of  the  canyon  northeast  along  the 
Diamond  Fork  stream  channel.  In  many 
areas  the  Diamond  Fork  Pipeline  will  be 
located  in  the  shoulder  of  the  road. 
Consequently,  in  conjunction  with  the 
pipeline  construction,  about  7  miles  of 
the  road  will  be  improved  to  a  24-foot- 
wide  asphalt-scrfaced  road. 

V7.  Environmental  Commitwents  and 
Monitoring 

A.  Env'ironmerttal  Commitments  in  the 
1990  FS-FEIS 

A  list  of  the  major  environmental 
commitments  made  lor  the  Diamond 
Fork  Pipeline  System  is  documented  on 
pages  195-196  of  the  1990  FS-FEIS.  In 
the  District's  Preconstruction  Report, 
the  District  committed  to  comply  with 
all  the  environmental  commitments 
associated  with  the  construction  of  the 
Diamond  Fork  Pipeline  System.  This 
includes  the  following  environmental 
commitments: 

1.  A  total  capacity  of  510  cfs  will  be 
included  in  the  Diamond  Fork  Pipeline 
for  the  purpose  of  removing  project 
water,  as  well  as  existing  high  irrigation 
flows,  from  the  lower  Diamond  Fork  to 
mitigate  potential  project  impacts  and 
provide  enhancement  to  the  fishery 
resource. 

2.  Public  fLshing  access  will  be 
acquired  in  the  lower  2  miles  of 
Diamond  Fork. 

3.  A  General  Plan  will  be  prepared  by 
the  Distric;t  and  approved  by  the 
Department  and  the  managing  agency 
for  the  mitigation  measures  involving 
land  transfers  to  other  agencies.  Specific 
wildlife  management  plans  will  be 
prepared  by  the  managing  agencies  for 
each  managemeilt  area.  The  General 
Plan  and  the  specific  wildlife 
management  plans  wiH  be  approved  by 
the  Department  and  the  Fish  and 
Wildlife  Ser\  ice  before  mittgatipn  lands 
are  deveipped  or  Lransierred  to  anotlier 
agency  for  management. 

4.  The  District  will  continue 
monitoring  the  Tiestiag  activity  of 
golden  eagles  in  the  Diamond  Faik  area 


for  a  period  of  at  least  5  years  after 
c:ompletion  of  the  project. 

B.  Envirorunental  Requirements  of  the 
Central  Utah  Project  Completion  Act 

The  CUPCA  ai>d  the  documents 
executed  pursuant  to  that  Art  {the  two 
August  11.  1993.  Agreements  and  tlie 
November  28.  1994.  D&MC  contratS)  set 
forth  the  District's  additional 
environmental  requirements. 

Among  the  areas  of  concern  are 
minimum  flow  requirements.  It  is 
anticipated  that  the  Strawberry  Valley 
Project  wouid  continue  to  operate  as  it 
docs  now.  Under  the  M&l  System  plan. 
Reclamation  stipulated  that  Bonneville 
Unit  water  conveyed  through  the 
Diamond  Fork  drainage  would  be 
limited  to  30.000  acre-foet  ajinually 
until  the  Diamond  Fork  Power  System 
is  in  place.  This  limited  delivery  would 
take  place  during  the  off-peak  and 
nonirrigation  seasons  and  flows  would 
be  limited  so  as  to  not  degrade  the 
stream  channels. 

Titte  ni  of  the  CUPCA  requires  that 
minimum  flows  be  maintained  in  the 
Diamond  Fork  stream  between  Monks 
Hollow  Dam  and  the  confluence  with 
the  Spanish  Fork  River,  These  required 
flows  are  80  cubic-feet  per  second  from 
May  through  September  and  60  cubic- 
feet  per  second  from  October  through 
April 

The  CUPCA  also  authorizes  funds  for 
fish  habitat  restoration  and 
improvements  in  the  Diamond  Fork 
River  and  Sixth  Water  Creek  drainage. 
Under  the  CUPCA.  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission  has 
responsibility  for  administering  the 
mitigation  and  conser\'ation  funds 
available  under  the  Act. 

C.  Endangered  Species — Conservation 
Recommendations 

As  part  of  its  environmental 
compliance  for  the  1990  FS-FEIS. 
Reclamation  determined  that  the 
construction  and  operation  of  the 
Diamond  Fork  System  would  not  affect 
any  listed  nor  candidate  species 
identified  under  the  Endangered 
Species  Act.  The  U.S.  Fish  &  Wildlife 
Service  (Service)  concurred  in  the  no 
effect  detenu ijiation.  Since  the  filing  of 
the  FS-FEIS.  a  plant  known  as  Ute 
ladies'-tresses  orchid  [Sprrantlte!: 
diluvial  is)  has  been  added  to  the 
endangered  species  list  as  a  threatened 
species.  Consequently,  the  District 
entered  into  Section  7  consultation  wrth 
the  Service  utd  submitted  a  Biological 
Assessment  to  the  Service  for  their 
determination  of  effcot.  The  Service's 
January  5, 1995.  Biological  Opinion 
concludes  that:  (1 )  the  water  depletion 


as.sociated  with  construction  of  the 
Diamond  Fork  Pipeline  S)rstem  is  100 
acre-feet  or  less,  and  sufficient  progress 
has  been  attained  by  the  Recovery 
Implementation  Program  to  avoid  the 
likelihood  of  jeopardy  to  the  Colorado 
Rivei  endangered  fish  species;  and  (2) 
the  construction  of  the  pipeline  and 
access  road  wilt  affect,  but  is  not  likely 
to  jeopardize  the  continued  existence  of 
the  Ute  ladies'-tresses  orchid.  The 
Service  made  six  conservation 
recommendations  pursuant  lo  Section 
*    7(a)(1)  of  the  Endangered  Species  Act. 
Conservation  recommendaliois  are 
diseretiooary  agency  activities  to 
minimize  or  avoid  adverse  effects  of  a 
propostjd  action  on  listed  species  or 
critical  habitat,  to  help  implement 
recovery  plans,  or  to  develop 
information.  In  their  January  5,  1995. 
letter  to  the  Service,  copy  enclosed,  and 
in  their  January  19. 1995,  letter  to  the 
Program  Director,  copy  enclosed,  the 
District  agreed  to  implement  the 
following  Conservation 
Recomnaendations  included  in  the 
January  5, 1995,  Biological  Opinion. 
Those  conservation  recommendations 
are  stated  verbatim  as  follows: 

1.  The  District  should  prepare  an 
Environmental  Commitment  Checklist  fECC) 
detailing  requirements  for  constrwction 
methods  and  associated  activities  that  are 
designed  to  avoid  or  mtnuaize  enviroivnenta) 
impacts  of  the  coostrxictioo  proiect.  incKiding 
impacts  to  the  Ute  ladies'-tresses  orchid.  For 
example,  the  ECC  shoukl  specify 
requirements  that  will  prevent  irapatts  to  the 
orchid  outside  of  the  cxustrucUfin  area; 
establish  the  minimum  necessary  boundaries 
of  the  construction  zone:  and,  provide  a 
qualified  individual  to  monitor  construction 
activity  during  stream  crossings  and  at  ar>y 
other  sensitive  locations  identified  bv  the 
Service.  The  ECC  should  be  prepared  in 
consultiition  with  cooperating  environmental 
oversight  agencies,  iocluding  the  Service. 
The  Service  recommends  that  the  District 
provide  this  doc~ument  for  Service  review 
and  approval  prior  to  iaihation  of 
construction. 

2.  The  DisUict  should  prepue  a  site 
rchabilitatioD/reve^atioa  plan  in 
consultation  with,  and  acceptable  to.  both  the 
Service  and  the  Focest  Service.  The  plan 
should  include  specifications  for  undesirable 
plant  species  monitoring  and  management. 

3.  The  District  should  conduct  surveys  for 
the  Ute  ladies'-tresses  oichid  in  ateas  to  be 
disturbed  during  the  Ckiwering  s«a.<son 
immediately  prior  to  coostrurtion.  Pkiats 
should  be  counted  and  flagged. 

.  4.  The  District  should  provide  funds  for  the 
removal,  holding,  and  tran-splantint;  of  plants 
that  will  be  impacted  by  cuQstructinn.  Plants 
should  be  transplanted  to  a  bohling  faeiLity 
approved  by  the  Service,  such  as  the  Red 
Butte  Garden  and  Arboretum  of  the 
University  of  Utah.  Plants  should  be 
maintained  there  until  the  following 
activities  occur  under  the  diiectioa  of  the 
Service: 


a.  Selected  pUats  will  be  traxspfanted  back 
into  the  areas  from  which  they  were  taken 
when  the  sites  have  been  rehabilitated  and 
appropriate  conditions  created  to  es^ure 
successful  reeatablishmeat 

b.  Selected  plants  will  be  maintained  in  the 
holding  facility,  and  serve  as  propa^tioa 
stock  as  determined  desirable,  for  future 

re  introduction  to  other  areas  in  the  Diamond 
Fork  drainage  or  along  the  Wasatch  Front. 
This  will  ensure  thai  there  is  a  source  of 
genetically  compatible  individuals  to 
augment  or  replace  populatiotvs  that  may  be 
impacted  by  the  coostructioa  ai>d  operation 
of  the  Diamond  Fork  Sj-stem  on  Diamoad 
Fork  and  Spanish  Fork  drainage  or  Utah  Lake 
caused  by  operation  of  the  Diamond  Fork 
System. 

c.  PLwts  selected  by  the  Service  would  be 
available  to  researchers  ku  conducting 
approved  life  history  research. 

5.  After  the  identified  plants  have  been 
removed  from  the  impact  area,  surfece 
substrates  (top  6-1 2  inches)  should  be 
scraped  off  and  stockpiled.  Following 
construction,  site  rehabilitation  activities 
should  include  replacing  the  removed 
surface  materials.  To  the  extent  possible, 
compaction  and  contamination  of  surface 
soils  with  undesirable  plant  species  or  other 
materials  should  be  avoided. 

6.  The  District  should  prepare  and 
implement  a  monitoring  plan  in  consultation 
with,  and  acceptable  to.  the  Service  and  the 
Forest  ServiceL  The  nianitoring  pian  shoukl 
be  for  a  minimum  of  10  years  aiid  have  the 
following  objectives: 

a.  Document  the  presence  and  vigor  of 
orchid  individuals  transplanted  back  into 
disturbed  sites. 

b.  Determine  the  presence  and  umiber  of 
new  individuals  that  appear  on  disturbed 
sites. 

c.  Document  hydrologic  conditioiis, 
principally  soil  moisture  and  depth  to 
groimdwater,  seasonally  in  disturbed  sites. 

d.  N4onitor  the  presence  of  undesirable 
plant  species  and  effects  of  maTtasftnent 
activities  for  their  cootrol. 

e.  Over  the  10  year  raoaitoruig  period, 
document  major  changes  in  plant  community 
composition,  with  particulai  k)cus  ua 
detecting  and  documenting  changes  from  a 
wetland  riparian  community'  to  a  drier, 
upland  riparian  commurrity. 

D.  Environmental  Permits 

Several  water  quality  permits  must  b« 
obtained  prior  to  constniction  of  the 
Diamond  Fork  Pipeline.  Acxess  Road, 
and  Appurtenant  facilities.  The  Clean 
Wafer  Act  of  1977  (P.L.  95-217)  requires 
that  Section  402  permits  be  obtained 
from  Utah  Department  of  Environmental 
Quality  through  authority  granted  hv  the 
Environmental  Protection  Agency  for 
the  discharge  of  any  wastewater  or 
process  water.  Section  404fr)of  P.L.  95- 
217  contains  provisions  to  exempt,  in 
certain  instances,  corgressionally 
authorized  Federal  projects  from  having 
to  obtain  a  Section  404  Permit  from  the 
Army  Corps  of  Engineers  for  discharge 
of  dredged  or  fill  material  into  waters  of 


the  United  States.  On  November  29. 
1994,  the  Department  of  the  Interior's 
Program  Director  submitted  the 
Diamond  Fork  1984  FEIS  and  1990  FS- 
FEIS  to  the  Chairman  of  the  U.S.  Seriate 
Appropriations  Subcommittee  on 
Energy  and  Water  Devek>pmem  and  the 
U.S.  House  of  Representatives 
Appropriations  Subconvmittee  on 
Energy  and  Water  Developntenl  to 
ensure  the  project  is  in  full  compliance 
with  Section  404(r)  of  the  Clean  Water 
Act.  copies  attached.  The  construction 
contract  will  not  be  awarded  and  no 
actual  discharge  of  dredged  or  fill 
material  in  connection  with  the 
construction  of  the  Diamond  Fork 
Pipeline  System  will  occur  until  fiscal 
year  1996  funds  are  appropriated  by  the 
Congress. 

E.  Environmental  Commitment  Plan 

The  District  will  prepare  a  detailed 
project  Environmental  Commitment 
Plan,  documenting  all  mitigation 
measures  and  environmental 
commitments  made  in  the  1984  FEIS 
and  the  1990  FS-FEIS  prior  to  llw 
award  of  the  con.struction  contract  of  the 
Diamond  Fork  Pipeline  System.  The 
Environmental  Conmiitment  Flan  will 
be  developed  during  the  final  design 
and  implemented  during  construction, 
and  operation  of  the  Recommended 
Plan. 

FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number  set 
forth  below:  Mr.  Reed  Murray.  Program 
Coordinator,  CUP  Completion  Act 
Office.  Department  of  the  Interior,  302 
East  1860  South,  Provo  UT  84606-6154. 
Telephone:  (801)  379-1237. 

Dated:  N4arrh  30,  199S. 
Ronald  |ohnsten, 

CI  !P  Program  Dinxtor,  Oeportmeat  of  the 
Interior. 

jFR  Doe  95-7995  Filed  J- 30-95:  »:45  ami 

BILUMC  COOE  4310-RX-P 


Office  of  the  Secretary 

Exxon  Valde2  Oil  SpiU  Public  AcKisory 
Group;  Meeting 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Secretary. 
ACTIO**:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisorv 
Group. 

DATES:  April  20-21.  1995.  at  »;30  a.m. 
ADDRESSSS:  First  floor  conference  room, 
645  "G"'  Street,  Anchorage,  Alaska. 
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FOR  FURTHER  INFORMATIOM  CONTACT: 

Douglas  Mutter.  Department  of  the 
hiterior,  Office  of  Environmental  Policy 
and  Compliance.  1689  "C"  Street.  Suite 
119.  Anchorage.  Alaska.  (907)  271- 
5011 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  the  United  States  of  America  and 
the  State  of  Alaska  on  August  27. 1991. 
and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska.  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  the  review  of  small-parcel 
habitat  protection  efforts  and  a 
discussion  of  long-range  restoration 
planning. 

DHted:  March  27.  199,"j. 
Willie  R.  Taylor. 

Director.  Office  of  Environmental  Policy  and 
Compliance. 
|FR  Doc.  95-7943  Filed  J-JO-a.";;  8:4.'j  ami 

BtLUMG  COOC  4310-RO-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
reapproval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
information  collection  and  related  forms 
may  be  obtained  by  contacting  I3ennis 
Jones  at  303-231-3046.  Comments  and 
suggestions  on  this  information 
collection  should  be  made  directly  to 
the  Bureau  Clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  OMB,  Paperwork  Reduction  Project 
(1010-0022),  Washington.  D.C.  20503. 
telephone  202-395-7.140. 

Title:  Report  of  Sales  and  Royalty 
Remittance. 

OMB  Approval  Number:  1010-0022. 

Abstract:  The  Report  of  Sales  and 
Royalty  Remittance  is  submitted  by 
those  individual  and  companies 
producing  minerals  from  leased  Indian 
lands  or  from  leased  Federal  onshore  or 
offshore  lands.  Respondents  report 
monthly  the  sales  and  royalties  of  oil. 
gas,  and  solid  minerals  taken  from 
Federal  and  Indian  lands.  The  Minerals 
Management  Service  (MMS)  uses  the 
data  to  monitor  royalties  received,  for 
audits,  and  to  compare  reported  sales 
data  with  production  data  reported  in 


the  MMS  Production  Accounting  and 
Auditing  System. 

Bureau  Form  Number:  MMS-2014. 

Frequency:  Monthly. 

Description  of  Respondents: 
Companies  producing  and  processing 
minerals  from  Federal  onshore  or 
offshore  leases,  and  from  Indian  leases. 

Estimated  Completion  Time:  3  or  7 
minutes  per  reported  line. 

Annual  Responses:  2.000. 

Annual  Burden  Hours:  240.600. 

Bureau  Clearance  Officer:  Arthur 
Quintana  703-787-1101. 

Dated:  March  1.1995. 
lames  W.  Shaw. 

Associate  Director  for  Royalty  Management 
jFR  Doc.  95-7996  Filed  3-30-95:  8:45  ami 

BILUNO  COOC  4110-Mn-M 


Bureau  of  Reclamation 

Draft  Environmental  Impact  Statement 
for  Proposed  Acreage  Limitation  and 
Water  Conservation  Rules  and 
Regulations 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  availability  on  the 

draft  environmental  impact  statement: 

INT-DES-95-13. 

SUMMARY:  In  response  to  a  September 
1993  contract  for  settlement  of  a  lawsuit 
filed  by  the  Natural  Resources  Defense 
Council.  National  Wildlife  Federation, 
California  Natural  Resources  Federation, 
California  Association  of  Family 
Farmers,  California  Action  Network. 
League  of  Rural  Voters.  Inc.,  and  County 
of  Trinity,  California  (hereinafter  NRDC 
et  al.);  and  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Bureau  of  Reclamation 
(Reclamation)  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
on  proposed  acreage  limitation  and 
water  conservation  rules  and  regulations 
for  implementing  the  Reclamation 
Reform  Act  of  1982  (RRA),  as  amended, 
throughout  the  17  Western  States. 

The  purpose  of  the  DEIS  is  to  evaluate 
potential  impacts  associated  with  the 
proposed  rules  and  alternatives.  As 
such,  the  DEIS  presents  an  evaluation  of 
five  alternatives,  including  no  action. 
This  is  accomplished  at  a  programmatic 
level  and  provides  the  required 
environmental  documentation  for 
implementation  of  the  RRA  on  a 
Westwide  basis. 

DATES:  Written  comments  on  the  DEIS 
should  be  submitted  to  the  Bureau  of 
Reclamation  by  May  31.  1995.  A 
recorded  toll-free  number  (1-800-861- 
5443)  will  be  available  to  make  oral 
comments  during  the  public  review 


period.  Comments  received  in  this 
manner  must  include  the  commentor's 
name  in  order  to  be  included  in  the 
official  record.  Address  and  affiliation 
are  optional.  Comments  will  be  limited 
to  15  minutes  per  call. 
ADDRESSES:  Written  comments  on  the 
DEIS  and  requests  for  copies  should  be 
addressed  to:  Mr.  Ronald  J.  Schuster  (D- 
5010).  Westwide  Settlement  Manager. 
Bureau  of  Reclamation.  PO  Box  25007, 
Denver  CO  80225.  Requests  for  copies 
may  also  be  made  over  the  telephone  at 
(303)  236-1061  extension  237. 

Copies  of  the  DEIS  are  available  for 
inspection  at  the  address  above  and  also 
at  the  following  locations: 

•  Office  of  the  Commissioner.  Bureau 
of  Reclamation.  Room  7612.  1849  C 
Street.  NW,  Washington  DC  20240 

•  Reclamation  Service  Center.  Bureau 
of  Reclamation.  Library.  Room  167. 
Building  67,  Denver  Federal  Center. 
Denver  CO  80225 

•  Pacific  Northwest  Regional  Office, 
Bureau  of  Reclamation,  Room  214,  1150 
North  Curtis  Road.  Boise  ID  83706 

•  Mid-Pacific  Regional  Office.  Bureau 
of  Reclamation.  Library,  Room  W-1522, 
2800  Cottage  Way.  Sacramento  CA 
95825 

•  Lower  Colorado  Regional  Office, 
Bureau  of  Reclamation.  Library,  Room 
Ml  17,  Nevada  Highway  and  Park  Street, 
Boulder  City  NV  89005' 

•  Upper  Colorado  Regional  Office, 
Bureau  of  Reclamation,  Library,  Room 
7101,  125  South  State  Street,  Salt  Lake 
City  UT  84147 

•  Great  Plains  Regional  Office, 
Bureau  of  Reclamation,  Library,  Room 
2037,  Federal  Office  Building,'316 
North  26th  Street,  Billings  MT  59101 

Libraries 
Arizona 

Arizona  Department  of  Water  Rosoiirces 

Library.  Phoenix 
Arizona  State  Librar>',  Department  of  Library', 

Archives  and  Public  Records.  Phoenix 
Arizona  State  Regional  Library  for  the  Blind 

and  Physically  Handicapped.  Phoenix 
Arizona  State  University.  Noble  Science  and 

Engineering  Library.  Tempe 
Arizona  Stale  University.  Hayden  Librar>-, 

Tempe 
Flag-staff  City-Coconino  County  Public 

Library.  Flagstaff 
Maricopa  County  Library,  Phoenix 
Mesa  Public  Library,  Mesa 
Northern  Arizona  University,  Cline  Library. 

Flagstaff 
Phoenix  Public  Library.  Phoenix 
Scottsdale  Public  Library.  Scottsdale 
Tempe  Public  Librarj-,  Tempe 
Tucson  Pima  Library.  Tucson 
University  of  Arizona  Library.  Tucson 
Yuma  County  Librar>'  District,  Yuma 

dlifornia 

Bay  Area  Library  and  Information  System. 
Oakland 


California  Slate  Library.  Sacraznenlo 
Califbroia  Sute  University,  Haywaid  Ltbrvy. 

Hayward 
California  State  University.  University 

Library,  Los  Angeles 
California  State  University  Library, 

Sacramento 
Colorado  River  Board  of  Calkfornia  Ufcrary, 

Glendale 
Environmental  Protection  Agency.  Region  IX 

Library,  San  Francisco 
Fresno  County  Free  Librarr.  Fresno 
Fresno  State  University  Library.  Fresno 
Kern  County  Library,  BakersfieW 
Los  Angeles  Public  Librar>'.  Los  Angeles 
Los  Angeles  Public  Library,  Water  <tnd  Power 

55ection,  Los  Angeles 
Sacramento  Public  Library.  Sacramento 
San  Frmncisco  Public  Ljfarw.  San  Frafoci^o 
Stanford  University  Libiaries,  Stanford 
University  of  Califorota  Water  Resources 

Center  Library,  Berkeley 
University  of  Calrforni a.  General  Library, 

Berkeley 
University  of  CaHfomia,  Unix-ersity  Restarch 

Library,  Los  Angeles 
University  of  California.  SliieUJn  Library. 

Davis 
University  of  Southern  Catiionstia.  Doheny 

Memorial  Library,  Los  Aog^Ues 

Colorado 

Colorado  Stafe  Ihiiversrty  Libraries,  Fort 

Collins 
Denver  Central  Library,  Denver 
University  of  Colorado  at  Boulder,  l^iortiii 

Library,  Boulder 
Uoiversity  of  Denver,  Penrose  Ubrarf, 

Denver 
U.S.  Air  Force  Academy,  Academy  Library^ 

Colorado  Springs 
Grand  fum;tion  Public  Library,  Grand 

junction 
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Idaho 

University  of  Idaho  Library.  Moscow 
Ada  Community  Library,  Boise 
Idaho  State  Library,  Boise 
Pocatello  Public  Library,  Pocatdfo 

Kansas 

University  of  Kansas.  Lawreoce 
Kansas  State  Library.  Topeka 
Topeka  and  Shawnee  County  Public  Library, 
Topeka 

Montana 

University  of  Montana,  Maufeoc  nd  Mike 

Mansfield  Library,  Missoula 
Billings  Gazette  Librv^,  Billings 
Parmly  Billings  Library,  Billings 
Missoula  Public  LitxWy.  Missoul* 
Nebraska 

University  of  Nebraska,  D.L.  Love  Memorial 

Library.  Lincoln 
Lincoln  City  Library,  Lincoln 
North  Platte  Public  Library,  North  Platte 
Omaha  Public  Library,  Omaha 

Nevada 

Boulder  City  Library,  Boukier  City 
Carson  City  Library.  Carson  City 
Clark  County  Library  District,  Las  Vrgas 
Nevada  State  Library,  Carson  City 
University  of  Nevada,  Reno  Library,  Reno 
University  of  Nevada  at  Las  Vegas.  )atncs 
Dickinson  Library,  Las  Vegas 


Wasboc  County  Library,  Reno 
New  Mexico 

Albuquerque  Public  Library,  Alb««fUM«f»>e 
New  Mexico  State  Library.  Santa  Fe 
New  Mexico  .Slate  Library,  Las  Cruces 
University  of  New  Mexico.  Albuquerque 

North  Dakota 

Bismarck  Public  Library,  Bismacck 
Fargo  F*ublic  Librar>'.  Fargo 
North  Dakota  State  University,  Fatgo 
Minot  Public  Library,  Minot 

Oklahoma 

Metropolitan  Library  System  in  OldafaoBia 

County  Area,  Oklahoma  City 
Oklahoma  Department  of  Libraries, 

Oklahoma  City 
Oklahoma  State  University,  Edmon  Low 

Library,  Stillwater 
University  of  Oklahoma.  Univetsity  Lifacaries. 

Norman 

Oregon 

Oregon  Institute  of  Tecbnolc^v.  Klamath 

Falls 
Portland  State  Uiuveisity,  Millar  Ltl>rary, 

Portland 
University  of  Oregpn  Library,  Eugene 
South  Dakota 

Rapid  City  Public  Library,  Rapid  City 
Sioux  Falls  Public  LibrM^.  Sioux  Falls 
South  Dakota  State  Library,  Pierre 

Texas 

Amarillo  Public  Library.  Amaritto 

Dallas  Public  Library.  Dallas 

El  Paso  Public  Library,  El  Paso 

Harris  County  Public  Library.  Houston 

Texas  State  Library,  Austin 

Texas  Technical  University  Library,  Lubbock 

Utah 

Brigham  Young  University,  Harold  B.  Lee 

Library.  Provo 
CJcdar  City  Public  Library,  Cedar  City 
Salt  Lake  City  Pubhc  Library.  Sah  Lake  City 
Salt  Lake  County  Library  System,  Salt  Lake 

City 
.Southern  Utah  State  UniversitTir  Library, 

Cedar  City 
University  of  Utah.  Marriott  Library,  Salt 

Lake  City 
Utah  State  University,  Merrill  Library,  Logan 
Utah  State  Library,  Salt  Lake  Qty 
Washington  County  Library.  St.  George 
VVeher  State  University,  .Stewart  Library, 

Ogdon 

Washington 

King  County  Lihrar)'  Systun,  Sriittle 
Seattle  Public  Library,  .Seattle 
Spokane  Public  Librar\'.,  Spokane, 

Washington 
University  of  Washington  Libraries,  Allen 

Library.  Seattle 
Washington  State  Library.  Olympia 
Yakima  Valley  Regional  Library.  Yakima 
Wyoming 

Laramie  County  Library  Syjrtem,  Cheyenne 
Rock  Springs  Public  Library,  Rock  Springs 
University  of  Wyoming.  Coe  Library.  Laramie 
Western  Wyoming  Conununity  College,  Rock 

Springs 
Wyoming  State  Library,  C^hcyerrae     j 


Other  States 

District  of  Co>umbi3  Public  Library, 

Washington  D(' 
Library  of  Congress,  Washingitoo  DC 
Library  Program  Service,  Government 

Printing  Office.  Washington  DC 
New  York  State  Library.  Albany.  New  York 
New  York  PubWc  Library.  New  York,  New 

York 
Research  Libraries,  New  York.  New  York 

FOR  FWTHER  INFORMATION  COt<TACT:  Mr. 
Ronald  J.  Sriiuster  (D-5010J.  Westwide 
Settlement  Manager,  Bui^au  of 
Reclamation,  Denver  Office,  PO  Box 
25007,  Denver  CO  80225;  telephone: 
(303)  236-9336  ext  237. 
SUPPLEMENTARY  INFORMATION:  The 

Reclamation  Act  of  1902  established  a 
Federal  program  for  irrigation  projeut 
construction  and  financing  to  create 
farming  opportunities  and  thereby 
encourage  the  economic  development  of 
the  arid  West.  In  recognition  of 
organizational,  economic,  and 
technological  changes  in  farming  that 
occurred  since  1902,  the  Reclamation 
Reform  Act  of  1982  (RRA),  Titte  II, 
Public  Law  97-293  (96  Stat  1263).  was 
signed  into  law  on  October  12. 1982. 
The  RRA  revised  the  threshold  of  acres 
upon  which  a  landowner  could  receive 
Reclamation  irrigation  water.  RRA 
provisions  established  bow  much  land 
upon  which  a  landowner  could  receive 
Reclamation  irrigation  water, 
established  reporting  requirements  and 
water  conservaticHi  planning,  and  set 
specific  criteria  for  the  price  at  which  an 
individual  or  legal  entity  could  receive 
Reclamation  water.  Amendmerrts  to  the 
RRA  were  included  in  the  Omntbtrs 
Budj>ef  Recortdhalion  Act  of  December 
22,  1987  (Reconciliation  Act).  Title  V. 
Public  Law  100-203  (101  Stat.  1330). 

Rules  and  regulations  for 
iniplenwnting  the  RRA,  initially 
bi'coming  effective  on  January  5, 1984. 
weie  amended  in  1997,  1988,  and  1991, 
Environmental  assessmertts  and 
associated  supplerrrenfs  were  prepared 
in  1983,  1987,  and  1988  that  resulted  in 
"Findings  of  No  Significant  Impact" 
from  implementatioi:  of  the  prtjposed 
rules  and  regulations. 

A  lawsuit  was  filed  by  NRDCet  al., 
challenging  in  pwrt  the  inadequacy  of 
the  environn)enfal  documentation 
priparHci  for  the  1987  and  1988 
amendments  to  the  rules.  In  September 
1993,  NRDC  et  al.,  the  Department  of 
Justice,  and  the  Department  of  the 
Interior  entered  into  a  contract  for  the 
settlement  of  the  lawsuit.  Reclamation 
agreed  to  comprehensively  reexamine 
implementation  of  the  RRA  ar>d  existin)^ 
regulations,  possibly  resuhing  in  the 
adoption  of  revised  regulations 
implementing  RRA  requirements  on  a 
Westwide  basis. 
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The  DEIS  presents  impact  analyses  of 
Tive  alternatives,  including  no  action, 
that  encompass  varying  levels  of 
regulation  necessary  to  implement  the 
RRA  as  it  currently  exists.  A  Proposed 
Rule  Alternative  reflects  potential 
impacts  associated  with  implementing 
the  proposed  rules  and  regulations. 

Because  the  DEIS  is  programmatic, 
alternatives  were  not  quantitatively 
analyzed.  Specific  assumptions  were 
made  to  estimate  changes  to  lands,  soils, 
drainage,  water,  water  quality, 
biological,  socioeconomic,  recreation, 
and  cultural  resources  resulting  from 
specific  rule  changes.  While  the 
significance  of  these  impacts  on  a 
VVestwide  basis  is  small,  localized 
impacts  could  be  significant.  Future 
site-specific  actions  resulting  from  any 
acreage  limitation  or  water  conservation 
provisions  will  be  suhje<:t  to  all 
applicable  Federal  laws,  including  the 
National  Environmental  Policy  Act. 

Dated:  March  17.1995 
|.  Austin  Burke. 
Director.  Operations. 
IFR  Doc.  95-7864  Filed  3-30-95;  8.45  ami 

BILLinO  COOE  4310-V4-P 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  Fieldcrest  Cannon, 
Inc..  326  East  Stadium  Drive.  Eden. 
North  Carolina  27288. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Fieldcrest 
Cannon  Transportation.  Inc..  A 
Delaware  Corporation. 

B.  1.  Parent  corporation  and  address 
of  principal  office:  Titan  Wheel 
International,  Inc..  2701  Spruce  Street. 
Quincy.  IL  62301. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 
Titan  Wheel  International.  (State  of 

Incorporation:  Illinois). 
Titan  Tire  Corporation,  (State  of 

Incorporation:  Iowa). 
Titan  Wheel  Walcott.  (State  of 

Incorporation:  Iowa). 
Titan  Wheel  Greenwood.  (State  of 

Incorporation:  South  Carolina). 


Dico.  Inc..  (State  of  Incorporation:  Iowa) 
Dico.  Inc..  (State  of  Incorporation: 

Wisconsin) 
Dico.  Inc..  (State  of  Incorporation: 

Georgia) 
Dico.  Inc..  (State  of  Incorporation: 

Georgia) 
Dico.  Inc..  (State  of  Incorporation: 

California) 
Dico.  Inc..  (State  of  Incorporation: 

Texas) 
Dico,  Inc..  (State  of  Incorporation: 

Florida) 
Dico  Tire.  (State  of  Incorporation: 

Tennessee) 
Nieman's.  Ltd..  (State  of  Incorporation: 

Iowa) 
Nieman's  of  Elkhart.  (State  of 

Incorporation:  Indiana) 
Nieman's  of  Idaho,  (State  of 

Incorporation:  Idaho) 
TD  Wheel  Company.  (State  of 

Incorporation:  Virginia) 
Desert  Wheel  Corporation,  (State  of 

Incorporation:  Nevada) 
Tractech.  (State  of  Incorporation: 

Michigan) 
Automation  International.  (State  of 

Incorporation:  Illinois) 
Automotive  Wheels.  (State  of 

Incorporation:  California) 
Vernon  A.  Williams. 
Secretory 
|FR  Doc  95-7it24  Filed  3-30-95;  8:45  ami 

BlUJNOCOOf  n3»-01-M 


[Ex  Parte  No.  388  (Sub-No.  2)] 

Intrastate  Rail  Rate  Authority — 
Arkansas 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  recertification. 

SUMMARY:  Pursuant  to  49  U.S.C. 
11501(b).  the  Commission  recertifies  the 
State  of  Arkansas  to  regulate  intrastate 
rail  rates,  classifications,  rules,  and 
practices  for  a  5-year  period.  The 
recertifiration  applies  retroactively  to 
December  14,  1994,  the  date  when 
Arkansas'  certification  was  scheduled  to 
expire. 

DATES:  The  effective  date  of  the 
Commission  decision  is  April  30, 1995. 
The  recertification  is  retroactive  to 
December  15.  1994.  and  will  expire  on 
January  12,  2005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Green.  (202)  927-5269  or 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 

Dccidrd;  March  22.  1995. 


By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Ck)mmissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
SfKretary- 
jFR  Doc  95-7925  Filed  3-30-95;  8:45  am) 

B4LLMC  COO£  7036-Ot-P 


[Finance  Docket  No.  32676] 

Great  Walton  Railroad  Company,  Inc. 
d/b/a  Hartwell  Railroad  Company — 
Trackage  Rights  Exemption — Hartwell 
Railroad  Company 

Hartwell  Railroad  Company  (HRC) 
has  agreed  to  grant  48.3  miles  of  local 
and  bridge  trackage  rights  to  Great 
Walton  Railroad  Company.  Inc.  d/b/a 
Hartwell  Railroad  Company  (GWRC). 
over  the  Toccoa-Elberton  Line  (Toccoa 
Line)  in  Elbert.  Franklin.  Hart,  and 
Stephens  Counties.  GA.'  The  trackage 
rights  are  between  milepost  P  0.5  at 
Toccoa  and  milepost  P  24.5  at 
Bowersville.  where  there  is  a  connection 
to  GWRC's  tracks,  and  from  there  to  a 
connection  at  milepost  P  48.8  at 
Elberton. 

The  transaction  was  to  be 
consummated  on  March  22.  1995. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ah  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  ot  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  William  A. 
Mullins,  Troutman  Sanders.  601 
Pennsylvania  Ave..  NW..  Washington, 
DC  20004. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  March  24,  1995. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-7926  Filed  3-30-95;  8:45  amj 

BILUNO  CODE  7D3S-01-P 


'  IlKC.  a  noncarrier.  simiiltanpoii.tly  nicd  a  notice 
of  exemption  lo  acquire  and  operate  the  Toccoa 
Line  in  Hartwell  Railroad  Company — Acquisition 
and  Operation  Exemption — Line  of  Norfollt 
Southern  Railway  Company.  Finance  Docket  No. 
32675.  The  trackage  rights  agreement  was  neccs.sdry 
because  HRC  assertedly  will  not  be  pre(Mrpd  to 
provide  immediate  service  to  the  line's  shippers. 


[Finance  Docket  No.  32675] 

Hartwell  Railroad  Company — 
Acquisition  and  Operation 
Exemption — Line  of  Norfolk  Southern 
Railway  Company 

Hartwell  Railroad  Company  (HRC),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
approximately  48.3-miles  of  rail  line, 
the  Toccoa  Line,  owned  by  Norfolk 
Southern  Railway  Company. ^  The  line 
extends  from  milepost  P  0.5,  near 
Toccoa,  to  milepost  P  48.80,  near 
Elberton,  in  Elbert,  Franklin,  Hart,  and 
Stephens  Counties,  GA.  The  proposed 
transaction  is  to  be  consummated  after 
the  effective  date  of  the  notice  of 
exemption  and  will  resuh  in  HRC 
becoming  a  class  III  carrier.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  William  A. 
Mullins,  Troutman  Sanders.  601 
Pennsylvania  Ave.,  N.W.,  Washington, 
DC  20004. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  March  24, 1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
IFR  Doc.  95-7927  Filed  3-30-95;  8:45  am] 

BILLING  coot  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDP)  No.  1047] 

ZRIN:  1121-ZA10 

Program  Announcement, 
"Nonparticlpating  State  Program, 
Wyoming" 

AGENCY:  Department  of  Justice,  Office  of 
Justice  Programs,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 


ACTION:  Notice  of  program 
announcement. 


'  In  a  concurrently  filed  notice  of  exemption. 
Great  Walton  Railroad  Company.  Inc.  d/b/a 
Hartwell  Railroad  Company— Trackage  Rights 
Exemption — Hartwell  Railroad  Company,  Finance 
Docket  No.  32676.  HRC  agrees  to  grant  local  and 
overhead  trackage  rights  over  the  Toccoa  Line  to 
Great  Walton  Railroad  Company,  Inc..  an 
unaffiliated  carrier,  because  HRC  assertedly  will  not 
be  prepared  to  provide  immediate  service  to  the 
line's  shippers. 

'  Under  49  CFR  1150.32(b).  the  notice  of 
exemption  is  effective  7  days  after  it  is  filed.  The 
notice  was  filed  on  March  is,  1995. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
pursuant  to  the  provisions  of  section 
223(d)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq., 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  local  public  and 
private  nonprofit  agencies  in  the  State  of 
Wyoming.  The  State  is  not  eligible  to 
receive  its  fiscal  years  1993  and  1994 
Formula  Grants  Program  allocations 
under  Part  B  of  Title  II  of  the  JJDP  Act. 
Eligible  applicants  for  this  competitive 
program  are  limited  to  local  public  and 
private  nonprofit  agencies  providing 
services  or  currently  operating  in  the 
State.  Such  agencies  are  eligible  to 
receive  funds  to  be  expended  over  a  two 
year  period.  Multiple  grants  will  be 
made  available  in  amounts  ranging  from 
$100,000  to  $471,829  per  applicant  of  a 
total  of  $943,658  in  fiscal  year  1993  and 
1994  Formula  Grant  funds  that  have 
been  reallocated  for  award  under  this 
nonparticipating  state  program. 
DATES:  Applications  under  this  program 
are  due  May  1,  1995. 
ADDRESSES:  State  Relations  and 
Assistance  Division,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention, 
United  States  Department  of  Justice,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Mark  A. 
Roscoe,  State  Representative,  State 
Relations  and  Assistance  Division, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531, 
(202) 307-5924. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 


A.  Legislation 

Pursuant  to  section  223(d)  of  the  JJDP 
Act,  the  OJJDP  Administrator  must 
endeavor  to  make  the  Formula  Grants 
Program  fund  allotment,  under  section 
222(a)  of  the  JJDP  Act,  to  a  State  which 
is  ineligible  to  participate  in  the 
Formula  Grants  Program  available  to 
local  public  and  private  nonprofit 
agencies  within  the  nonparticipating 
State.  The  funds  may  be  used  solely  for 
the  purpose(s)  of  achieving  compliance 
with  the  following  JJDP  Act  core  State 
plan  requirements: 

1.  Saction  223(a)(l2)(A),  which 
provides  that  juveniles  shall  not  be 
placed  in  secure  detention  or 
correctional  facilities  if  (1)  they  are 


charged  with  or  have  committed 
offenses  that  would  not  be  criminal  if 
committed  by  an  aduh,  (2)  they  are 
charged  with  or  have  committed 
offenses  which  do  not  constitute 
violations  of  valid  court  orders  or 
Federal  or  State  law  prohibiting  the 
possession  of  a  handgun,  or  (3)  they  are 
non-offenders  such  as  dependent  or 
neglected  children; 

2.  Section  223(a)(13),  which  provides 
that  juveniles  alleged  or  found  to  be 
delinquent,  status  o^enders,  and  non- 
offenders shall  not  be  detained  or 
confined  in  any  institution  in  which 
they  have  contact  with  aduhs  convicted 
of  a  crime  or  awaiting  trial  on  criminal 
charges; 

3.  Section  223(a)(14),  which  provides 
that  no  juvenile  shall  be  detained  or 
confined  in  any  jail  or  lockup  for  adults, 
except  criminal-type  juvenile  ofTenders 
awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearance  within  24 
hours  after  being  taken  into  custody 
(excluding  weekends  and  holidays) 
provided  that  such  exceptions  are 
limited  to  areas  which: 

a.  Are  outside  a  Metropolitan  Statistical 
Area, 

b.  Have  no  existing  acceptable 
alternative  placements  available, 

c.  Provide  for  the  sight  and  sound 
separation  of  juveniles  and 
incarcerated  adults;  and 

4.  Section  223(a)(23),  which  provides 
that  States  must  address  efforts  to 
reduce  the  proportion  of  juveniles 
detained  or  confined  in  secure  facilities 
who  are  members  of  a  minority  group  if 
such  proportion  exceeds  the  propvortion 
such  groups  represent  in  the  general 
population. 


B.  Definitions  of  Terms 

1.  Adult  jail.  A  locked  facility 
administered,  by  State,  county,  or  local 
law  enforcement  and  public  or  private 
correctional  agencies.  The  purpose  of 
such  facility  is  to  detain  adults  charged 
with  violating  criminal  law  pending 
trial.  Facilities  used  to  hold  convicted 
adult  criminal  offenders,  usually 
sentenced  for  less  than  one  year,  are 
also  considered  adult  jails. 

2.  Adult  lockup.  Similar  to  an  adult 
jail  except  that  an  adult  lockup  is 
generally  a  municipal  or  police  facility 
of  a  temporary  nature  which  does  not 
hold  persons  after  they  have  been 
formally  charged. 

3.  Criminal-type  offender.  A  juvenile 
offender  who  has  been  adjudicated  for 
conduct  which  would,  under  the  law  of 
the  jurisdiction  in  which  the  offense 
was  committed,  be  a  crime  if  committed 
by  an  adult. 
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4.  Accused  fuvenile  offender.  A 
juvenile  on  whom  a  petition  has 
nied  rn  (he  juvenile  court  or  otlier 
action  has  occurred  aliegiDg  that  such 
juvenile  is  a  juvenile  affeoder.  (i.e..  a 
criminal-type  offender  or  a  status 
offender),  but  no  final  adjudication  has 
been  made  by  tbe  juvenUe  court. 

5.  Adjudicated  juveiule  offender.  A 
juvenile  who  the  juvenile  court  has 
determined  through  an  adjudicative 
procedure  is  a  juvenile  offender,  (i.e.,  a 
criminal-type  offender  or  a  status 
offender). 

6.  Facility.  A  place,  an  institution,  a 
building  or  part  thereof,  a  set  of 
buildings  or  an  areiu,  whether  or  not 
enclosing  a  building  or  set  of  buildings. 
that  is  used  for  the  kwful  custody  and 
treatment  of  juveniles  and  that  may  be 
owned  and/or  operated  by  public  and 
private  agencies. 

7.  fuvenile  offender.  An  individual 
within  a  juvenile  court's  juiisdiction  for 
purposes  of  adjudication  and  treatment 
based  on  age  and  offense  limitations  as 
denned  by  State  law  (i.e.,  a  criminal- 
type  offender  or  a  status  offender). 

8.  Lawful  custody.  The  exercise  of 
care,  supervision  and  control  over  a 
juvenile  offender  or  non-offender 
pursuant  to  the  provisions  of  the  law.  a 
judicial  order  or  decree. 

9.  Local  private  nonprofit  agency.  A 
nonprofit  organization  that  provides 
services  within  an  identifiable  unit(s)  or 
a  combination  of  units  of  general  local 
government,  but  which  is  not  under 
public  supervision  or  control.  A 
nonprofit  organization  n\eans  an 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986  that  is  exemprt  from  taxation 
under  section  501(a)  of  the  Internal 
Revenue  Code  of  1986. 

10.  Local  public  agency.  Any  unit  of 
local  government,  combination  of  such 
units,  or  any  department,  agency,  or 
instrumentality  of  any  such  unit  or 
combination  of  such  units. 

11.  Nonoffender.  A  juvenile  who  is 
subject  to  the  jurisdiction  of  the  juvenile 
court — usually  under  abuse, 
dependency,  or  neglect  statues — for 
reasons  other  than  legally  prohibited 
conduct  of  the  juvenile. 

12.  Nonparticipating  State.  A  State 
which  chooaes  not  to  submit  a  plan, 
fails  to  submit  a  plan,  or  submits  a  plan 
which  does  not  meet  the  requirements 
of  saction  223  of  tbe  HDP  Act  and  thus 
is  not  participating  in  the  Formula 
Grants  Program  authorized  by  Part  B  of 
Title  11  of  the  fPP  Ad  for  a  particular 
fiscal  year,  or  a  State  found  ineligible  to 
receive  program  funds  because  of  failure 
lo  aciiieve  or  maintain  substantial 
compliance  with  the  {[DP  Act,  its 
implementi.ig  regulation  (28  CFR  pnX 


23),  or  a  plan  or  application  submitted 
pursuant  to  Part  B  of  Title  U  of  the  JJDP 
Act. 

13.  Serure.  As  used  to  define  a 
detention  or  correctional  facility  this 
term  describes  residential  facilities 
which  include  construction  fixtures 
designed  to  physically  restrict  the 
movements  and  activities  of  persons  in 
custody  such  as  locked  rooms  and 
buildings,  fences,  or  other  physical 
structures.  It  does  not  include  facilities 
where  physical  restriction  of  movement 
or  activity  is  provided  solely  through 
facility  staff. 

14.  Status  offender.  A  juvenile 
offender  who  has  been  charged  with  or 
adjudicated  for  conduct  which  would 
not.  under  the  law  of  the  jurisdiction  in 
which  the  offense  was  committed,  be  a 
crime  if  committed  by  an  adult. 

15.  Valid  Court  Order.  The  term 
means  a  court  order  given  by  a  juvenile 
court  judge  to  a  juvenile  who  was 
brought  before  the  court  and  made 
subject  to  a  covri  order;  who  received, 
before  the  issuance  of  such  order,  the 
full  due  process  rights  guararrteed  to 
such  juvenile  by  the  Constitution  of  the 
United  States:  and  with  respect  to 
whom  an  appropriate  public  agency, 
before  the  issuance  of  such  order — 

(i)  Reviewed  the  behavior  of  such 
juvenile  and  the  circumstances  uruler 
which  such  juvenile  was  brought  before 
the  court  and  made  subject  to  such 
order, 

(ii)  Determined  the  reasons  for  the 
behavior  that  caused  such  juvenile  to  be 
brought  before  the  court  and  made 
subject  to  such  order; 

(iii)  Determined  that  all  dispositions 
(including  treatment),  other  than 
placement  in  a  secure  detention  facility 
or  a  secure  correctional  facility,  have 
been  exhausted  or  are  clearly 
inappropriate;  and 

(ivj  Submitted  to  the  court  a  written 
report  stating  the  results  of  the  review 
conducted  under  clause  (i)  and  the 
determinations  made  under  clauses  (ii) 
and  (iii). 

The  requirements  for  using  this 
exception  can  be  found  in  the  Formula 
Grants  Regulation.  28  CFR  31.303(f). 
published  in  the  Federal  Register  of 
March  10, 1995. 

C.  Problem  to  be  Addressed 

Many  Wyoming  communities  have 
not  been  able  to  successfully  address  the 
core  requirements  of  the  ]fDP  Act  due  to 
State  laws  or  local  policies,  lack  of 
coordination,  and/or  a  limited  number 
of  alternative  resources  available  to 
commnnities.  This  situation  has 
resulted  io  among  other  things,  the 
State's  inehgibility  for  JJDP  Act  Formula 
Grant  Fi»nd?».  Spacifically.  local 


jurisdictions  are  using  secure  facilities 
inappropriately  for  a  number  of  reasons: 

1.  A  lack  (rf  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
corrections,  public  and  private  service 
providers,  and  local  public  interest 
groups,  which  contributes  to  the 
inappropriate  placenr>ent  of  juveniles  in 
jails  and  lockups. 

2.  A  lack  of  public  awareness  and 
policies  regarding  the  issues  of  juveniles 
in  jails  and  lockups,  and  the  secure 
confinement  of  status  offenders  and 
nonoffendars; 

3.  The  lack  of  a  flexible  network  of 
services  and  programs  that  is  responsive 
to  local  jurisdiction's  needs  and 
capabilities  and  focused  upon 
jurisdictions  with  the  most  difficult 
barriers  to  overcome:  and 

4.  The  lack  of  alternative  services 
which  can  be  sustained  over  time  with 
local  resources,  inclusive  hut  not 
limited  to: 

a.  Supervision  of  juveniles  in  secure 
facilities  that  conforms  to  the 
requirements  set  forth  in  the  Formula 
Grants  Regulation.  28  CFR  part  31.  as 
revised  through  MarrJi  10.  1995  (60  FR 
13330-13340). 

b.  Intensive  supervision  in  a  child's 
home  as  a  placement  alternative. 

c.  Emergency  foster  care,  shelter  care, 
group  care,  and  independent  living 
arrangements. 

d.  Crisis  intervention  services  and 
short-term  residential  crisis  intervention 
programs  that  can  be  used  for  conflict 
mediation,  emergency  holding,  and 
provision  of  emergency  attention  for 
youth  with  physical  or  emotional 
problems. 

e.  Objective  intake  criteria  that  are 
based  upon  a  presumption  of  release, 
utilization  of  least  restrictive 
alternatives,  protection  of  the  right  to 
due  process,  and  maintenance  of  a 
child's  ties  to  the  family  and 
community. 

f.  Twenty-four  (24)  hour  intake 
screening  services. 

II.  Program  Goals  and  Objectives 

Pursuant  to  section  223(d)  of  the  Act. 
the  goal  of  this  program  is  to  assist 
Wyoming  in  developing  a  range  of 
secure  and  nonsecure  alternatives  and 
revising  associated  policies  to  move  the 
State  toward  compliance  with  section 
223(a)(12)(A).  the  deinstitutionalization 
of  status  offenders  and  nonoffenders, 
section  223(a)(13),  the  separation  of 
juveniles  from  adults  in  adult  jails  and 
lockups,  section  223(a)(14).  the  removal 
of  iuveniles  from  adult  jails  and 
lockups,  and  section  223(aK23).  efforts 
to  reduce  disproportionate  minority 


confinement.  To  achieve  these  goals, 
and  thus  ensure  a  fair  and  effective 
system  for  juvenile  custody,  applicants 
must  address  one  or  more  of  the 
following  objectives: 

A.  Enhancing  systemvvide 
coordination,  cooperation  and 
concentration  of  existing  and  new 
resources  to  develop  community 
juvenile  service  systems  that  provide 
viable  alternatives  to  the  use  of  adult 
jails  and  lockups. 

B.  The  development  of  a  flexible 
statewide  network  of  services  and 
placement  options  for  juvenile  offenders 
and  nonoffenders  that  will  provide  such 
juveniles  with  supervision  and  control, 
give  them  protection  from  victimization 
and  exploitation,  and  hold  them 
accountable  for  their  offenses. 

C.  The  development  and 
implementation  of  objective  intake 
criteria  and  operational  policies  and 
procedures  that  are  consistent  with 
nationally  recognized  standards  and 
applicable  to  alleged  juvenile  offenders 
and  nonoffenders  who  are  awaiting 
court  appearance. 

D.  An  enhanced  capacity  for  parents, 
schools,  police  and  other  private  and 
public  youth  serving  agencies  to  address 
juvenile  custody  issues  problems 
without  the  use  of  jail  and  lockups.  This 
would  include,  where  appropriate,  the 
establishment  of  local  juvenile  planning 
boards  or  commission  to  help  ensure 
interagency,  multidisciplinary  planning 
and  monitoring  for  juvenile  justice 
system  improvements  related  to  custody 
issues. 

E.  An  increased  public  awareness  of 
the  problems  associated  with 
inappropriate  juvenile  custody 
practices.  It  is  expected  that  increased 
awareness  will  serve  as  impetus  for  the 
development  of  public  policies  to 
address  such  problems. 

III.  Program  Strategy 

OJJDP  anticipates  funding  multiple 
applicants  to  implement  the  program  in 
VVyoming.  Applicants  will  develop  a 
strategy  and  provide  services  in 
communities  directly  or  through 
contracts  for  services  designed  to  move 
the  State  or  community  toward 
compliance  with  one  or  more  of  the 
statutory  goals. 

Any  nonprofit  organization  applicant 
shall  establish  an  advisory  committee 
that  meets,  to  the  degree  appropriate, 
the  provisions  of  section  223(a)(3)  to 
oversee  the  implementation  of  program 
strategy.  Where  appropriate, 
consideration  should  be  given  to 
establishing  a  working  relationship  with 
the  State  Advisory  Group  and  the 
Wyoming  E>epartment  of  Family 
Services. 


Each  applicant  is  expected  to  provide 
an  assessment  of  detention  and 
incarceration  legislation,  policies, 
procedures  and  practices,  in  the  move 
the  State  or  jurisdiction  that  is  the  target 
of  the  proposed  program. 

The  strategy  developed  must  support 
statewide  and/or  local  jurisdictions 
efforts  to  coordinate,  concentrate  and 
redirect  resources  to  improve  services 
for  the  care  and  custody  of  juveniles. 
Major  activities  of  a  statewide  applicant 
might  consist  of: 

a.  Preparing  RFP's  for  local  projects; 

b.  Reviewing  applications,  selecting 
finalists  and  making  awards; 

c.  Convening  project  staff  and 
advisory  committee  members  to  review 
strategy; 

d.  Providing  training  and  technical 
assistance  to  projects  supported  under 
the  initiative; 

e.  Developing  and  implementing  a 
statewide  public  education  program; 
and 

f.  Developing  and  implementing  an 
assessment  of  the  effectiveness  of  the 
overall  program. 

IV.  Dollar  Amount  and  Duration 

A.  The  project  period  for  this  program 
is  two  years  from  the  date  of  award. 
Recipients  will  be  eligible  for  awards  of 
up  to  50%  of  the  total  available  funds, 
or  $471,829  of  $943,658.  Funds  will  be 
made  available  through  a  cooperative 
agreement.  Financial  assistance 
provided  under  this  program  requires 
no  matching  contribution  with  the 
exception  of  construction  funds  as 
provided  by  section  299C(a)(2)  of  the 
IJDP  Act. 

B.  OJJDP  anticipates  that  up  to  six 
applicants  will  be  selected  pursuant  to 
the  selection  criteria  established  in  this 
announcement. 

C.  No  more  than  one- fourth  of  the 
funds  received  by  a  public  or  private 
organization  may  be  used  for 
construction  or  renovation  purposes. 
Use  of  funds  for  construction  is  limited 
to  innovative,  community-based 
facilities  for  less  than  20  persons  and 
must  be  approved  in  advance  by  OJJDP. 
All  construction  funds  must  be  matched 
dollar-for-dollar,  in  cash,  by  the  local 
jurisdiction.  The  erection  of  new 
buildings  or  the  construction  of  secure 
facilities  is  not  permitted  with  funds 
acquired  through  this  program. 

V.  Eligibility  Criteria 

Applications  are  invited  from  local 
public  and  private  nonprofit  agencies 
within  the  State  of  Wyoming  that  have 
knowledge  and  experience  in 
developing  and/or  implementing 
programs  and  projects  statewide  or  at 
the  local  level. 


To  be  eligible  for  consideration,  a 
statewide  applicant  must  demonstrate 
in  the  application  that  it  has  experience 
in  the  following  areas: 

A.  An  understanding  of  the  intent  of 
the  statutory  requirements  of  the  JJDP 
Act  and  the  general  approaches  for 
implementing  the  requirements  on  the 
local  level. 

B.  Knowledge  of  and  experience  with 
juvenile  justice  systems;  local  jails, 
lockups,  and  secure  juvenile  detention 
facilities;  the  specific  problems, 
strategies,  and  program  alternatives 
necessary  to  achieve  the  objectives  of 
this  program;  and  strategy  development 
and  implementation. 

C.  Capability  to  develop  management 
and  fiscal  systems  necessary  for  the 
proper  administration  of  Federal  funds. 

D.  Capability  to  fulfill  the  activities 
and  responsibilities  identified  in  the 
Program  Strategy  Section  of  this 
announcement. 

E.  Capability  to  work  effectively  with 
local  and  State  elected  public  officials, 
key  decision  makers  in  the  juvenile 
justice  system  and  the  boards  of  public 
and  private  youth  service  providers 
which  exist  within  the  State  for  the 
purpose  of  achieving  the  objectives  of 
this  program 

VI.  Program  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424. 
Application  for  Federal  Assistance; 
Standard  Form  424A,  Budget 
Information;  OJP  Form  4000/3.  Program 
Narrative  and  Assurances;  and  OJP 
Form  4061/6,  Certifications.  All 
applications  must  include  the 
information  required  by  this  specific 
solicitation  as  well  as  the  Standard 
Form  424.  The  SF-424  must  appear  as 
a  cover  sheet  for  the  entire  application. 
The  project  summary  should  follow  the 
SF-424.  All  other  forms  must  then 
follow. 

Applicants  should  be  sure  to  sign  OJP 
forms  4000/3  and  4061/6,  Certifications 
Regarding  Lobbying;  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements.  The  applicant's  signature 
on  this  form  provides  for  compliance 
with  certification  requirements  under  28 
CFR  part  69,  "New  Restrictions  on 
Lobbying"  and  28  CFR  part  67, 
"Government-wide  Debarment  and 
Suspension  (Nonprocuremenf)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed  when  the 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement.  Applicants  are 
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requested  to  submit  the  original  signed 
application  (SF-424)  and  four  copies  to 
Ojn^P.  Applications  that  include 
proposed  noacompetitive  contracts  for 
the  provision  of  specific  goods  and 
services  must  include  a  sole  source 
justification  for  any  procurement  in 
excess  of  S25,00O. 

Applicants  that  are  rer^ivinj^  other 
funds  in  support  of  the  proposed 
activity  should  identify  other 
organizations  that  will  provide  financial 
assistance  to  the  program  and  indicate 
the  amount  of  funds  to  be  contributed 
during  the  program  period.  Provide  the 
title  of  the  project,  name  of  the  public 
and  private  grantor,  and  amount  to  be 
contributed  during  the  program  period. 
Give  a  brief  description  of  the  program. 
In  addition  to  the  above  requirements, 
the  following  information  should  he 
included  in  theapphcation. 

1.  Is  this  program  closely  related  to. 
a  coordination  of.  or  a  revision  of 
another  current,  recent,  or  e.>(pected 
project  supported  by  funds  awarded  by 
another  agency?  If  the  answer  is  yes  to 
any  of  the  above  questions,  provide  the 
following  information: 

a.  List  the  names  of  any  organizational 
units  that  will  assist  in  any  part  of  this 
other  particular  program  activity. 

b.  Enter  the  title  of  the  other  project, 
the  name  of  the  public  or  private 
grantor,  and  the  amounts  requested  or  to 
be  contributed  during  this  program/ 
budget  period. 

c.  Give  a  brief  description  of  the 
program. 

Applications  and  copies  must  be  sent 
to  the  following  address:  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  633  Indiana  Avenue  NVV.. 
Room  543.  Washington.  EX:  20531. 

Applications  must  be  received  by 
mail  or  delivered  to  OJTDP  by  5p.m.. 
May  1,  1995.  Applications  that  are 
delivered  must  be  taken  to  the 
designated  room  at  the  above  address 
between  the  hours  of  8a.m.  and  5p.m.. 
except  Saturdays.  Sundays,  and  Federal 
holidnys.  Applications  postmarked  after 
the  deadline  date  will  not  be 
considered. 

OJJDP  will  notify  applicants  in 
writing  that  their  applications  have  been 
received.  Subsequently,  applicants  will 
be  notified  by  letter  as  to  the  decision 
made  regarding  whether  or  not  their 
submission  has  been  selected  for 
funding. 

To  comply  with  Executive  Order 
12372.  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists,  and  if  the  program 


has  been  selected  for  reviews  by  the 
State. 

When  suhmittir>g  joint  applications 
with  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  as  primarily 
cooperative  or  collaborative  when 
developing  products  and  delivering 
services  will  be  considered  co- 
applicants.  In  the  event  of  a  co- 
applicant  submission,  one  co-applicant 
must  be  designated  the  payee  and,  as 
such,  will  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  would  agree  to  be  jointly 
and  separately  responsible  for  all  proie<;t 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
co-applicant. 

Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000.  In  addition  to  the 
requirements  specified  in  the 
instrut:tions  for  preparation  of  Standard 
Form  424.  the  following  information 
must  t>e  included  in  the  application: 

VII.  Civil  Rights  Compliance 

A.  All  receipts  of  OJJDP  assistance 
including  any  contractors,  mu.st  comply 
with  the  nondiscrimination 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended;  title  VI  of  the  Civil  Rights  Act 
of  1964;  section  504  of  the 
Rehabilitative  Act  of  1973  as  amended; 
tide  IX  of  the  Education  Amendments  of 
1972;  the  Age  Discrimination  Act  of 
1975;  and  the  Department  of  Justice 
Nondiscrimination  Regulations  (28  CFR 
part  42.  subparts  C.  D.  E.  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination,  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance 
(OCRC)  of  the  Office  of  Justice 
Programs. 

C.  Applicants  shall  maintain  and 
submit  to  OJJDP  upon  request  timely, 
complete  and  accurate  data  establishing 
the  fact  that  no  person  or  persons  will 
be  or  have  been  denied  or  prohibited 
from  participation  in.  benefits  of.  or 
denied  or  prohibited  from  obtaining 
employment  in  connection  with  any 


program  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
this  program  because  of  their  race, 
national  origin,  sex.  religion,  handicap 
or  age.  In  the  case  of  any  program  under 
which  the  primary  recipient  of  Federal 
funds  extends  financial  assistance  to 
any  other  recipient  or  contracts  with 
any  other  person(s]  or  group(s)  shall 
also  submit  sucli  compliance  reports  to 
the  primary  recipient  as  may  be 
necessary  to  enable  the  primary 
recipient  to  assure  its  civil  rights 
compliance  obligations  under  a  grant 
award. 

A  Program  Coals 

A  succinrt  statement  of  your 
understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included.  The  application  should  also 
include  a  problem  statement  to  include 
a  discussion  of  the  applicants 
understanding  of:  (a)  The  State's 
placement  of  juveniles  in  aduh  jnils  and 
lockups  as  well  as  status  offenders  and 
non-offenders  in  secure  detention  or 
correctional  facilities  and  the  issues 
surrounding  the  removal  of  such 
juveniles  from  the  facilities,  [b)  State 
legislative,  judicial  and  executive 
branch  activities  related  to  supervision 
and  protection  of  status  offenders  and 
non-offenders  and  jail  removal,  (c) 
programs,  community  services, 
organizations  and  planning  approac  hes 
which  can  be  used  in  an  effort  to 
develop  comprehensive  community 
serv  ices  and  achieve  the  Act's  core 
requirements,  and  (d)  address  efforts  to 
reduce  the  disproportionate  number  of 
minorities  held  in  secure  facilities  in 
excess  of  their  proportion  in  the 
population. 

B.  Program  Strategy 

AppUcants  should  describe  the 
proposed  approach  for  achieving  their 
goals  and  objectives  under  the  program 
A  discussion  of  how  the  goals  and 
objectives  of  the  program  will  be 
accomplished  and  a  description  of  the 
products  to  be  prepared,  and  other 
anticipated  outcome  should  be 
included.  A  plan  for  assessing  the 
effectiveness  of  the  overall  program 
must  be  described. 

C.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program  and 
describes  how  they  will  allocate 
available  resources  to  implement  the 
program  and  how  the  program  will  be 
managed. 
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D.  Organizational  Capability 

AppUcants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1  Organizational  Experience 

Applicants  must  concisely  describe 
their  experience  with  respect  to  the 
eligibility  criteria  specified  above. 
Applicants  must  demonstrate  how  their 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  this  initiative. 

2.  Capability  of  Working  with  Other 
Organizations  in  the  State 

Applicants  must  demonstrate  that 
they  have  discussed  this  program  with 
local  and  State  elected  public  officials 
or  their  staffs,  key  decision  makers  in 
the  juvenile  justice  system  such  as 
juvenile  court  judges,  associations  of 
those  involved  in  juvenile  justice,  the 
boards  of  public  and  private  youth 
service  providers,  and  other  groups 
whose  cooperation  or  participation  is 
necessary  to  the  success  of  the  program. 
The  applicant  must  certify  that  it  is  able 
to  obtain  the  necessary  cooperation  or 
participation. 

3.  Financial  Capability 

In  addition  to  the  assurances  provided 
ill  Part  V,  Assurances  (SF-424),  private 
nonprofit  applicants  must  also 
demonstrate  that  their  organization  has 
or  can  establish  fiscal  controls  and 
accounting  procedures  which  assure 
that  Federal  funds  available  under  this 
announcement  are  disbursed  and 
accounted  for  properly.  Applicants  who 
have  not  previously  received  federal 
funds  will  be  asked  to  submit  a  copy  of 
the  Office  of  Justice  Programs  (OJP) 
Accounting  System  and  Financial 
Capability  Questionnaire  (OJP  Form 
7120/1). 

Copies  of  the  form  will  be  provided  in 
an  application  kit  and  must  be  prepared 
and  submitted  along  with  the 
application.  Other  applicants  may  be 
requested  to  submit  this  form.  All 
questions  are  to  be  answered  regardless 
of  instructions  (section  C.I.B.  note).  The 
CPA  certification  is  required  only  of 
those  applicants  who  have  not 
previously  received  Federal  funding. 

/   Time-Task  Plan 

Applicants  must  develop  a  time-task 
plan  for  the  24-month  project  period, 
clearly  identifying  major  milestones. 
This  must  include  designation  of 
organizational  responsibility  and  a 
schedule  for  the  completion  of  the 
activities  and  products  identified  in  the 
applicants  Program  Strategy. 


VIII.  Procedures  and  Criteria  for 

Selection 

All  applicants  will  be  evaluated  and 
rated  by  an  OJJDP  staff  panel  according 
to  general  selection  criteria  below. 
Selection  criteria  determine  each 
applicant's  responsiveness  to  minimum 
program  application  requirements, 
organizational  capability,  and 
thoroughness  and  innovativeness  in 
responding  to  strategic  issues  related  to 
project  implementation.  OJJDP  staff 
reviewers  will  use  the  following  criteria 
to  rate  applications. 

1.  Statement  of  the  Problem.  (20 
points)  The  applicant  includes  a  clear, 
concise  statement  of  the  problem 
addressed  in  this  program. 

2.  Definition  of  Objectives.  (20  points) 
The  goals  and  objectives  are  clearly 
defined  and  the  objectives  are  clear, 
measurable,  and  attainable. 

3.  Project  Design.  (20  points)  The 
project  design  is  sound  and  constitutes 
an  effective  approach  to  meeting  the 
goals  and  objectives  of  this  program. 
The  design  provides  a  detailed 
implementation  plan  with  a  timeline 
that  indicates  significant  milestones  in 
the  project,  due  dates  for  products,  and 
the  nature  of  the  products  to  be 
submitted.  The  design  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project. 

4.  Management  Stfucture.  (15  points) 
The  project's  management  structure  and 
staffing  is  adequate  to  successfully 
implement  and  complete  the  project. 
The  management  structure  for  the 
project  is  consistent  with  the  project 
goals  and  tasks  described  in  the 
application.  Application  explains  how 
the  management  structure  and  staffing 
assignments  are  consistent  with  the 
needs  of  the  program. 

5.  Organizational  Structure.  (15 
points)  The  applicant  organization  s 
potential  to  conduct  the  project 
successfully  must  be  documented. 
Applicant  demonstrates  knowledge  of 
and  experience  in  the  juvenile  justice 
field,  particularly  in  the  area  of  study 
the  project  addresses.  Applicant 
demonstrates  that  staff  members  have 
sufficient  substantive  expertise  and 
technical  experience.  The  applications 
will  be  judged  on  the  appropriateness  of 
the  position  descriptions,  required 
qualifications,  and  staff  selection 
criteria. 

6.  Reasonables  of  Costs.  (10  points) 
Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the 
program  objectives.  All  costs  are 
justified  in  a  budget  narrative  that 
explains  how  costs  are  determined. 


OJJDP  staff  reviewer 
recommendations  are  advisory  only  and 
the  final  award  decision  will  be  made 
by  the  Administrator.  OJJDP  will 
negotiate  specific  terms  of  the  award 
with  the  selected  applicants. 

IX.  Submission  Requirements 

This  program  aimouncement  is  a 
request  for  proposals  from  local  public 
and  private  nonprofit  agencies  in  the 
State  of  Wyoming.  The  applications  and 
necessary  forms  will  be  provided  upon 
request.  Applicants  must  submit  an 
original  signed  application  and  three 
copies  to  OJJDP.  Applications  must  be 
received  by  mail  or  hand  delivered  to 
the  OJJDP  by  5  p.m.  EST  on  May  i. 
1995.  Those  applications  sent  by  mail 
should  be  addressed  to:  SRAD/OJJDP. 
United  States  Department  of  Justice.  633 " 
Indiana  Avenue.  NW..  Washington.  DC 
20531.  Hand  delivered  applications 
must  be  taken  to  the  SRAD.  Room  543. 
633  Indiana  Avenue.  NW..  Washington, 
DC  between  the  hours  of  8  a.m.  and  5 
p.m.  except  Saturdays.  Sundays  or 
Federal  holidays. 

OJJDP  will  notify  applicants  in 
writing  of  the  receipt  of  their 
application.  Subsequently,  applicants 
will  be  notified  by  letter  as  to  the 
decision  made  regarding  whether  or  not 
their  application  has  been  selected  for 
funding. 
John  J.  Wilson. 

Deputy  Administrator,  Office  ofluvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  95-7967  Filed  3-30-95;  8  45  ami 

BILUNG  CODE  44tO-18-P 


[OJP  (OJJDP)  No.  1046] 
RIN  1121-ZA09 

Program  Announcement, 
"Nonparticipating  State  Program, 
Kentucky  " 

AGENCY:  Department  of  Justice.  Office  of 
Justice  Programs.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
ACTION:  Notice  of  issuance  of 
competitive  program  announcement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP). 
pursuant  to  the  provisions  of  Section 
223(d)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq  , 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  local  public  and 
private  nonprofit  agencies  in  the  State  of 
Kentucky.  The  State  is  not  eligible  to 
receive  its  fiscal  years  1992  and  1993 
Formula  Grants  Program  allocations 
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under  Part  B  of  Title  II  of  the  JJDP  Act. 
Eligible  applicants  for  this  competitive 
program  are  limited  to  local  public  and 
private  nonprofit  agencies  providing 
services  or  currently  operating  in  the 
State.  Such  agencies  are  eligible  to 
receive  funds  to  be  expended  over  a  two 
year  period.  Multiple  grants  will  be 
made  available  in  amounts  ranging  from 
SlOO.OOO  to  S693.000  per  appUcant  of  a 
total  of  $1,386,000  in  fiscal  year  1992 
and  1993  Formula  Grant  funds  that  have 
been  reallocated  for  award  under  this 
nonparticipating  state  program. 
DATES:  Applications  under  this  program 
are  due  May  1.  1995. 
ADDRESSES:  State  Relations  and 
Assistance  Division.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
United  States  E)epartment  of  Justice.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20531. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  Thomas  E. 
Bell.  State  Representative.  State 
Relations  and  Assistance  Division. 
OfHce  of  Juvenile  Justice  and 
Delinquency  Prevention.  633  Indiana 
Avenue.  NW..  Washington.  DC  20531. 
(202) 307-5921. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  Legislation 

Pursuant  to  section  223(d)  of  the  JJDP 
Act.  the  OJJDP  Administrator  must 
endeavor  to  make  the  Formula  Grants 
Program  fund  allotment,  under  section 
222(a)  of  the  JJDP  Act.  to  a  State  which 
is  ineligible  to  participate  in  the 
Formula  Grants  Program  available  to 
local  public  and  private  nonprofit 
agencies  within  the  nonparticipating 
State.  The  funds  may  be  used  solely  for 
the  purpose(s)  of  achieving  compliance 
with  the  following  JJDP  Act  core  State 
plan  requirements: 

1.  Section  223(a)(12)(A),  which 
provides  that  juveniles  shall  not  be 
placed  in  secure  detention  or 
correctional  facilities  if  (1)  they  are 
charged  with  or  have  committed 
offenses  that  would  not  be  criminal  if 
committed  by  an  adult.  (2)  they  are 
charged  with  or  have  committed 
offenses  which  do  not  constitute 
violations  of  valid  court  orders  or 
Federal  or  State  law  prohibiting  the 
possession  of  a  handgun,  or  (3)  they  are 
non-offenders  such  as  dependent  or 
neglected  children; 

2.  Section  223(a)(13).  which  provides 
that  juveniles  alleged  or  found  to  be 
delinquent,  status  offenders,  and  non- 
offenders shall  not  be  detained  or 
conflned  in  any  institution  in  which 

\    they  have  contact  with  adults  convicted 


of  a  crime  or  awaiting  trial  on  criminal 
charges: 

3.  Section  223(a)(14),  which  provides 
that  no  juvenile  shall  be  detained  or 
confined  in  any  jail  or  lockup  for  adults, 
except  criminaJ-type  juvenile  offenders 
awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearance  within  24 
hours  after  being  taken  into  custody 
(excluding  weekends  and  holidays) 
provided  that  such  exceptions  are 
limited  to  areas  which: 

a.  ^re  outside  a  Metropolitan 
Statistical  Area, 

b.  Have  no  existing  acceptable 
alternative  placements  available. 

c.  Provide  for  the  sight  and  sound 
separation  of  juveniles  and  incarcerated 
aduhs:  and 

4.  Section  223(a)(23).  which  provides 
that  States  must  address  efforts  to 
reduce  the  proportion  of  juveniles 
detained  or  conHned  in  secure  facilities 
who  are  members  of  a  minority  group  if 
such  proportion  exceeds  the  proportion 
such  groups  represent  in  the  general 
population. 

B.  Definitions  of  Terms 

1.  Adult  jail.  A  locked  facility 
administered,  by  State,  county,  or  local 
law  enforcement  and  public  or  private 
correctional  agencies.  The  purpose  of 
such  facility  is  to  detain  adults  charged 
with  violating  criminal  law  pending 
trial.  Facilities  used  to  hold  convicted 
adult  criminal  offenders,  usually 
sentenced  for  less  than  one  year,  are 
also  considered  adult  jails. 

2.  Adult  lockup.  Similar  to  an  adult 
jail  except  that  an  adult  lockup  is 
generally  a  municipal  or  police  facility 
of  a  temporary  nature  which  does  not 
hold  persons  after  they  have  been 
formally  charged. 

3.  Criminal-type  offender.  A  juvenile 
offender  who  has  been  adjudicated  for 
conduct  which  would,  under  the  law  of 
the  jurisdiction  in  which  the  offense 
was  committed,  be  a  crime  if  committed 
by  an  adult. 

4.  Accused  juvenile  offender.  A 
juvenile  on  whom  a  petition  has  been 
filed  in  the  juvenile  court  or  other 
action  has  occurred  alleging  that  such 
juvenile  is  a  juvenile  offender,  (i.e..  a 
criminal-type  offender  or  a  status 
offender),  but  no  final  adjudication  has 
been  made  by  the  juvenile  court. 

5.  Adjudicated  juvenile  offender.  A 
juvenile  who  the  juvenile  court  has 
determined  through  an  adjudicative 
procedure  is  a  juvenile  offender,  (i.e.,  a 
criminal-type  offender  or  a  status 
offender). 

6.  Facility.  A  place,  an  institution,  a 
building  or  part  thereof,  a  set  of 
buildings  or  an  area,  whether  or  not 


enclosing  a  building  or  set  of  buildings, 
that  is  used  for  the  lawful  custody  and 
treatment  of  juveniles  and  that  may  be 
owned  and/or  operated  by  public  and 
private  agencies. 

7.  juvenile  offender.  An  individual 
within  a  juvenile  court's  jurisdiction  for 
purposes  of  adjudication  and  treatment 
based  on  age  and  offense  limitations  as 
defined  by  State  law  (i.e..  a  criminal- 
type  offender  or  a  status  offender). 

8.  Lawful  custody.  The  exercise  of 
care,  supervision  and  control  over  a 
juvenile  offender  or  non-offender 
pursuant  to  the  provisions  of  the  law.  a 
judicial  order  or  decree. 

9.  Local  private  nonprofit  agency.  A 
nonprofit  organization  that  provides 
services  within  an  identifiable  unit(s)  or 
a  combination  of  units  of  general  local 
government,  but  which  is  not  under 
public  supervision  or  control.  A 
nonprofit  organization  means  an 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986  that  is  exempt  from  taxation 
under  section  501(a)  of  the  Internal 
Revenue  Code  of  1986. 

10.  Local  public  agency.  Any  unit  of 
local  government,  combination  of  such 
units,  or  any  department,  agency,  or 
instrumentality  of  any  such  unit  or 
combination  of  such  units. 

11.  Non-offender.  A  juvenile  who  is 
subject  to  the  jurisdiction  of  the  juvenile 
court — usually  under  abuse, 
dependency,  or  neglect  statutes — for 
reasons  other  than  legally  prohibited 
conduct  of  the  juvenile. 

12.  Nonparticipating  State.  A  State 
which  chooses  not  to  submit  a  plan, 
fails  to  submit  a  plan,  or  submits  a  plan 
which  does  not  meet  the  requirements 
of  section  223  of  the  JPP  Act  and  thus 
is  not  participating  in  the  Formula 
Grants  Program  authorized  by  Part  B  of 
Title  II  of  the  JJDP  Act  for  a  particular 
fiscal  year;  or  a  State  found  ineligible  to 
receive  program  funds  because  of  failure 
to  achieve  or  maintain  substantial 
compliance  with  the  JJDP  Act.  its 
implementing  regulation  (28  CFR  part 
23),  or  a  plan  or  application  submitted 
pursuant  to  Part  B  of  Title  II  of  the  JJDP 
Act. 

13.  Secure.  As  used  to  define  a 
detention  or  correctional  facility  this 
term  describes  residential  facilities 
which  include  construction  fixtures 
designed  to  physically  restrict  the 
movements  and  activities  of  persons  in 
custody  such  as  locked  rooms  and 
buildings,  fences,  or  other  physical 
structures.  It  does  not  include  facilities 
where  physical  restriction  of  movement 
or  activity  is  provided  solely  through 
facility  staff. 

14.  Status  offender.  A  juvenile 
offender  who  has  been  charged  with  or 
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adjudicated  for  conduct  which  would 
not.  under  the  law  of  the  jurisdiction  in 
which  the  offense  was  committed,  be  a 
crime  if  committed  by  an  adult. 

15.  Valid  Court  Order.  The  term 
means  a  court  order  given  by  a  juvenile 
court  judge  to  a  juvenile  who  was 
brought  before  the  court  and  made 
subject  to  a  court  order;  who  received, 
before  the  issuance  of  such  order,  the 
full  due  process  rights  guaranteed  to 
such  juvenile  by  the  Constitution  of  the 
United  States;  and  with  respect  to 
whom  an  appropriate  public  agency, 
before  the  issuance  of  such  order — 

(i)  Reviewed  the  behavior  of  such 
juvenile  and  the  circumstances  under 
which  such  juvenile  was  brought  before 
the  court  and  made  subject  to  such 
order; 

(ii)  Determined  the  reasons  for  the 
behavior  that  caused  such  juvenile  to  be 
brought  before  the  court  and  made 
subject  to  such  order; 

(iii)  Determined  that  all  dispositions 
(including  treatment),  other  than 
placement  in  a  secure  detention  facility 
or  a  secure  detention  facility  or  a  secure 
correctional  facility,  have  been 
exhausted  or  are  clearly  inappropriate: 
and 

(iv)  Submitted  to  the  court  a  wxitten 
report  stating  the  results  of  the  review 
conducted  under  clause  (i)  and  the 
determinations  made  under  clauses  (ii) 
and  (iii). 

The  requirements  for  using  this 
exception  can  be  found  in  the  Formula 
Grants  Regulation.  28  CFR  31.303(f). 
published  in  the  Federal  Register  of 
March  10. 1995. 

C.  Problem  to  be  Addressed 

Many  KenturJty  communities  have 
not  been  able  to  successfully  address  the 
core  requirements  of  the  JJDP  Act  due  to 
State  laws  or  local  policies,  lack  of 
coordination,  and/or  a  limited  number 
of  alternative  resources  available  to 
communities.  This  situation  has 
resulted  in  among  other  things,  the 
State's  ineligibility  for  JJDP  Act  Formula 
Grant  Funds. 

Specifically,  local  jurisdictions  are 
using  secure  facilities  inappropriately 
for  a  number  of  reasons: 

1.  A  lack  of  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
corrections,  public  and  private  service 
providers,  and  local  public  interest 
groups,  which  contributes  to  the 
inappropriate  placement  of  juveniles  in 
jails  and  lockups. 

2.  A  lack  of  public  awareness  and 
policies  regarding  the  issues  of  juveniles 
in  jails  and  lockut>s.  and  the  secure 


confinement  of  status  offenders  and 
nonoffenders; 

3.  The  lack  of  a  flexible  network  of 
services  and  programs  that  is  responsive 
to  local  jurisdiction's  needs  and 
capabilities  and  focused  upon 
jurisdictions  with  the  most  difficult 
barriers  to  overcome;  and 

4.  The  lack  of  alternative  services 
which  can  be  sustained  over  time  with 
local  resources,  inclusive  but  not 
limited  to: 

a.  Supervision  of  juveniles  in  secure 
facilities  that  conforms  to  the 
requirements  set  forth  in  the  Formula 
Grants  Regulation.  28  CFR  part  31.  as 
revised  through  March  10. 1995  (60  FR 
13330-13340). 

b.  Intensive  supervision  in  a  child's 
home  as  a  placement  alternative. 

c.  Emergency  foster  care,  sheher  care, 
group  care,  and  independent  living 
arrangements. 

d.  Crisis  intervention  services  and 
short-term  residential  crisis  intervention 
programs  that  can  be  used  for  conflict 
mediation,  emergency  holding,  and 
provision  of  emergency  attention  for 
youth  with  physical  or  emotional 
problems. 

e.  Objective  intake  criteria  that  are 
based  upon  a  presumption  of  release, 
utilization  of  least  restrictive 
alternatives,  protection  of  the  right  to 
due  process,  and  maintenance  of  a 
child's  ties  to  the  family  and 
community. 

f.  Twenty-four  (24)  hour  intake 
screening  services. 

II.  Program  Goals  and  Objectives 

Pursuant  to  section  223(d)  of  the  Act. 
the  goal  of  this  program  is  to  assist 
Kentucky  in  developing  a  range  of 
secure  and  nonsecure  alternatives  and 
revising  associated  policies  to  move  the 
State  toward  compliance  with  section 
223(a)(12)(A).  the  deinstitutionalization 
of  status  offenders  and  nonoffenders, 
section  223(a)(13).  the  separation  of 
juveniles  from  adults  in  adult  jails  and 
lockups,  section  223(a)(14).  the  removal 
of  juveniles  from  adult  jails  and 
lockups,  and  section  223(a)(23).  efforts 
to  reduce  disproportionate  minority 
confinement.  To  achieve  these  goals, 
and  thus  ensure  a  fair  and  effective 
system  for  juvenile  custody,  applicants 
must  address  one  or  more  of  the 
following  objectives: 

A.  Enhancing  systemwide 
coordination,  cooperation  and 
concentration  of  existing  and  new 
resources  to  develop  community 
juvenile  service  systems  that  provide 
viable  alternatives  to  the  use  of  adult 
jails  and  lockups. 

B.  The  development  of  a  flexible 
statewide  network  of  services  and 


placement  op^'ons  for  juvenile  offenders 
and  nonoffenders  that  will  provide  such 
juveniles  with  supervision  and  control, 
give  them  protection  from  victimization 
and  exploitation,  and  hold  them 
accountable  for  their  offenses. 

C.  The  development  and 
implementation  of  objective  intake 
criteria  and  operational  policies  and 
procedures  that  are  consistent  with 
nationally  recognized  standards  and 
applicable  to  alleged  juvenile  offenders 
and  nonoffenders  who  are  awaiting 
court  appearance. 

D.  An  enhanced  capacity  for  parents, 
schools,  police  and  other  private  and 
public  youth  serving  agencies  to  address 
juvenile  custody  issues  without  the  use 
of  jail  and  lockups.  This  would  include, 
where  appropriate,  the  establishment  of 
local  juvenile  planning  boards  or 
commissions  to  help  ensure 
interagency,  multidisciplinary  planning 
and  monitoring  for  juvenile  justice 
improvements  related  to  custody  issues. 

E.  An  increased  public  awareness  of 
the  problems  associated  with 
inappropriate  juvenile  custody 
practices.  It  is  ex]}ected  that  increased 
awareness  will  serve  as  an  impetus  lor 
the  development  of  public  policies  to 
address  such  problems. 

III.  Program  Strategy 

OJJDP  anticipates  funding  multiple 
applicants  to  implement  the  program  in 
Kentucky.  Applicants  will  develop  a 
strategy  and  provide  services  in 
communities  directly  or  through 
contracts  for  services  designed  to  move 
the  State  or  community  toward 
compliance  with  one  or  more  of  the 
statutory  goals. 

Any  nonprofit  organization  applicant 
shall  establish  an  advisory  committee 
that  meets,  to  the  degree  appropriate, 
the  provisions  of  section  223(a)(3)  to 
oversee  the  implementation  of  program 
strategy.  Where  appropriate, 
consideration  should  be  given  to 
establishing  a  working  relationship  with 
the  State  Advisory  Group  and  the 
Kentucky  Justice  Cabinet. 

Each  applicant  is  expected  to  provide 
an  assessment  of.  and  a  strategy  for 
modifying  (as  needed)  juvenile 
detention  legislation,  policies, 
procedures  and  practices,  in  the  move 
the  State  or  jurisdiction  that  is  the  target 
of  the  proposed  program. 

The  strategy  developed  must  support 
statewide  andJor  local  jurisdictions 
efforts  to  coordinate,  concentrate  and 
redirect  resources  to  improve  services 
for  the  care  and  custody  of  juveniles. 
Major  activities  of  a  statewide  applicant 
might  consist  of: 

&.  Preparing  RFP's  for  local  projects: 
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b.  Reviewing  applications,  selecting 
finalists  and  making  awards; 

c.  Convening  project  staff  and 
advisory  conrimittee  members  to  revi«\v 
strategy: 

d.  [ht>viding  training  and  technical 
assistance  to  projects  supported  under 
the  initiative: 

e.  Developing  and  implementing  a 
statewide  public  education  program: 
and 

f.  Developing  and  implementing  an 
assessment  of  the  effectiveness  of  the 
overall  program. 

IV.  Dollar  Amount  and  Duration 

A.  The  project  period  for  this  program 
is  two  years  from  the  date  of  award. 
Recipients  will  be  eligible  for  awards  of 
up  to  50%  of  the  total  available  funds, 
or  $693,000  of  $1,386,000.  Funds  will 
be  made  available  through  a  cooperative 
agreement.  Financial  assistance 
provided  under  this  program  requires 
no  matching  contribution  with  the 
exception  of  construction  funds  as 
provided  by  section  299C(a)(2)  of  the 
I)DP  Act. 

B.  OJJDP  anticipates  that  up  to  six 
applicants  will  be  selected  pursuant  to 
the  selection  criteria  established  in  this 
announcement. 

C.  No  more  than  one-fourth  of  the 
funds  received  by  a  public  or  private 
organization  may  be  used  for 
construction  or  renovation  purposes. 
Use  of  funds  for  construction  is  limited 
to  innovative,  community-based 
facilities  for  less  than  20  persons  and 
must  be  approved  in  advance  by  OJJDP. 
All  construction  funds  must  be  matched 
dollar-for-dollar.  in  cash,  by  the  local 
jurisdiction.  The  erection  of  new 
buildings  or  the  construction  of  secure 
facilities  is  not  permitted  with  funds 
acquired  through  this  program. 

V.  Eligibility  Criteria 

Applications  are  invited  from  local 
public  and  private  nonproHt  agencies 
within  the  State  of  Kentucky  that  have 
knowledge  and  experience  in 
developing  and/or  implementing 
programs  and  projects  statewide  or  at 
the  local  level. 

To  be  eligible  for  consideration,  a 
statewide  applicant  must  demonstrate 
in  the  application  that  it  has  experience 
in  the  following  areas: 

A.  An  understanding  of  the  intent  of 
the  statutory  requirements  of  the  JJDP 
Act  and  the  general  approaches  for 
implementing  the  requirements  on  the 
local  level. 

B.  Knowledge  of  and  experience  with 
juvenile  justice  systems:  local  jails, 
lockups,  and  secure  juvenile  detention 
facilities;  the  specific  problems, 
strategies,  and  program  alternatives 
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necessary  to  achieve  the  objectives  of 
this  program:  and  strategy  development 
and  implementation. 

C.  Capability  to  develop  management 
and  fiscal  systems  necessary  for  the 
proper  administration  of  Federal  funds. 

D.  Capability  to  fulfill  the  activities 
and  resF>onsibilities  identified  in  the 
Program  Strategy  Section  of  this 
announcement. 

E.  Capability  to  work  effectively  with 
local  and  State  elected  public  officials, 
key  decision  makers  in  the  juvenile 
justice  system  and  the  boards  of  public 
and  private  youth  service  providers 
which  exist  within  the  State  for  the 
purpose  of  achieving  the  objectives  of 
this  program. 

VI.  Program  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance: 
Standard  Form  424A.  Budget 
Information:  OJP  Form  4000/3.  Program 
Narrative  and  Assurances:  and  OJP 
Form  4061/6.  Certifications.  All 
applications  must  include  the 
information  required  by  this  specific 
solicitation  as  well  as  the  Standard 
Form  424.  The  SF-424  must  appear  as 
a  cover  sheet  for  the  entire  application. 
The  project  summary  should  follow  the 
SF-424.  All  other  forms  must  then 
follow. 

Applicants  should  be  sure  to  sign  OJP 
forms  4000/3  and  4061/6.  Certifications 
Regarding  Lobbying:  Debarment, 
Suspension  and  other  Responsibility 
Matters:  and  Drug-Free  Workplace 
Requirements.  The  applicant  signature 
on  this  form  provides  for  compliance 
with  certification  requirements  under  28 
CFR  part  69.  "New  Restrictions  on 
Lobbying"  and  28  CFR  part  67. 
"Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed  when  the 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement.  Applicants  are 
requested  to  submit  the  original  signed 
application  (SF-424)  and  four  copies  to 
OJJDP.  Applications  that  include 
proposed  noncompetitive  contracts  for 
the  provision  of  specific  goods  and 
services  must  include  a  sole  source 
justification  for  any  procurement  in 
excess  of  $25,000. 

Applicants  that  are  receiving  other 
funds  in  support  of  the  proposed 
activity  should  identify  other 
organizations  that  will  provide  financial 
assistance  to  the  program  and  indicate 
the  amount  of  funds  to  be  contributed 


during  the  program  period.  Provide  the 
title  of  the  project,  name  of  the  public 
and  private  grantor,  and  amount  to  be 
contributed  during  the  program  period. 
Give  a  brief  description  of  the  program. 
In  addition  to  the  above  requirements, 
the  following  information  should  be 
included  in  the  application. 

1.  Is  this  program  closely  related  to. 
a  coordination  of,  or  a  revision  of 
another  current,  recent,  or  expected 
project  supported  by  funds  awarded  by 
another  agency?  If  the  answer  is  yes  to 
any  of  the  above  questions,  provide  the 
following  information: 

a.  Li.st  the  names  of  any  organizational 
units  that  will  assist  in  any  part  of  this 
other  particular  program  activity. 

b.  Enter  the  title  of  the  other  project, 
the  name  of  the  public  or  private 
grantor,  and  the  amounts  requested  or  to 
be  contributed  during  this  program/ 
budget  period. 

c.  Give  a  brief  description  of  the 
program. 

Applications  and  copies  must  be  sent 
to  the  following  address:  Office  of 
Juvenile  Justice,  and  Delinquency 
Prevention,  633  Indiana  Avenue  NW., 
Room  543  Washington,  DC  20531 

Applications  must  be  received  by 
mail  or  delivered  to  OJJDP  by  5  p.m.. 
May  1,  1995.  Applications  that  are 
delivered  must  be  taken  to  the 
designated  room  at  the  above  address 
between  the  hours  of  8  a.m.  and  5  p  m.. 
except  Saturdays,  Sundays,  and  Federal 
holidays.  Applications  postmarked  after 
the  deadline  date  will  not  be 
considered.  OJJDP  will  notify  applicants 
in  writing  that  their  applications  have 
been  received.  Subsequently,  applicants 
will  be  notified  by  letter  as  to  the 
decision  made  regarding  whether  or  not 
their  submission  has  been  selected  for 
funding. 

To  comply  with  Executive  Order 
12372,  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists,  and  if  the  program 
has  been  selected  for  reviews  by  the 
State. 

When  submitting  joint  applioiitions 
with  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  as  primarily 
cooperative  or  collaborative  when 
developing  products  and  delivering 
services  will  be  considered  co- 
applicants.  In  the  event  of  a  co- 
applicant  submission,  one  co-applicant 
must  be  designated  the  payee  and.  as 
such,  will  receive  and  disburse  projet;t 
funds  and  be  responsible  for  the 


supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  would  agree  to  be  jointly      , 
and  separately  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
co-applicant.  Applications  that  include 
non-competitive  contracts  for  the 
provision  of  specific  services  must 
include  a  sole  source  justification  for 
any  procurement  in  excess  of  $25,000. 
In  addition  to  the  requirements 
specified  in  the  instructions  for 
preparation  of  Standard  Form  424.  the 
following  information  must  be  included 
in  the  application: 

VII.  Civil  Rights  Compliance 

A.  All  receipts  of  OJJDP  assistance 
including  any  contractors,  must  comply 
with  the  nondiscrimination 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended;  title  VI  of  the  Civil  Rights  Act 
of  1964:  section  504  of  the 
Rehabilitative  Act  of  1973  as  amended: 
title  IX  of  the  Education  Amendments  of 
1972;  the  Age  Discrimination  Act  of 
1975;  and  the  Department  of  Justice 
Nondiscrimination  Regulations  (28  CFR 
part  42,  subparts  C,  D.  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination,  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance 
(OCRC)  of  the  Office  of  Justice 
Programs. 

C.  Applicants  shall  maintain  and 
submit  to  OJJDP  upon  request  timely, 
complete  and  accurate  data  establishing 
the  fact  that  no  person  or  persons  will 
be  or  have  been  denied  or  prohibited 
from  participation  in,  benefits  of,  or 
denied  or  prohibited  from  obtaining 
employment  in  connection  with  any 
program  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
this  program  because  of  their  race, 
national  origin,  sex,  religion,  handicap 
or  age.  In  the  case  of  any  program  under 
which  the  primary  recipient  of  Federal 
funds  extends  financial  assistance  to 
any  other  recipient  or  contracts  with 
any  other  person(s)  or  group(s)  shall 
also  submit  such  compliance  reports  to 
the  primary  recipient  as  may  be 
necessary  to  enable  the  primary 
recipient  to  assure  its  civil  rights 
compliance  obligations  under  a  grant 
award. 


A.  Program  Goals 

A  succinct  statement  of  your 
understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included.  The  application  should  also 
include  a  problem  statement  to  include 
a  discussion  of  the  applicants 
understanding  of:  (a)  The  State's 
placement  of  juveniles  in  adult  jails  and 
lockups  as  well  as  status  offenders  and 
non-offenders  in  secure  detention  or 
correctional  facilities  and  the  issues 
surrounding  the  removal  of  such 
juveniles  from  the  facilities,  (b)  State 
legislative,  judicial  and  executive 
branch  activities  related  to  supervision 
and  protection  of  status  offenders  and 
non-offenders  and  jail  removal,  (c) 
programs,  community  services, 
organizations  and  planning  approaches 
which  can  be  used  in  an  effort  to 
develop  comprehensive  community 
ser\'ices  and  achieve  the  Acts  core 
requirements,  and  (d)  address  efforts  to 
reduce  the  disproportionate  number  of 
minorities  held  in  secure  facilities  in 
excess  of  their  proportion  in  the 
population. 

B.  Program  Strategy 

Applicants  should  describe  the 
proposed  approach  for  achieving  their 
goals  and  objectives  under  the  program. 
A  discussion  of  how  the  goals  and 
objectives  of  the  program  will  be 
accomplished  and  a  description  of  the 
products  to  be  prepared  and  other 
anticipated  outcomes  should  be 
included.  A  plan  for  assessing  the 
effectiveness  of  the  overall  program 
must  be  described. 

C.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program  and 
describes  how  they  will  allocate 
available  resources  to  implement  the 
program  and  how  the  program  will  be 
managed. 

D.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1.  Organizational  Experience 

Applicants  must  concisely  describe 
their  experience  with  respect  to  the 
eligibility  criteria  specified  above. 
Applicants  must  demonstrate  how  their 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  this  initiative. 


2.  Capability  of  Working  with  Other 
Organizations  in  the  State 

Applicants  must  demonstrate  that 
they  have  discussed  this  program  with 
local  and  State  elected  public  officials 
or  their  staffs,  key  decision  makers  in 
the  juvenile  justice  system  such  as 
juvenile  court  judges.  assoc:iations  of 
those  involved  in  juvenile  justice,  the 
boards  of  public  and  private  youth 
service  providers,  and  other  groups 
whose  cooperation  or  particip^iion  is 
necessary  to  the  success  of  the  program. 
The  applicant  must  certify  that  it  is  able 
to  obtain  the  necessar>'  cooperation  or 
participation. 

3.  Financial  Capability 

In  addition  to  the  assurances  provided 
in  Part  V.  Assurances  iSF-424),  private 
nonprofit  applicants  mus*  al.so 
demonstrate  that  their  organization  has 
or  can  establish  fiscal  contii's  n.id 
accounting  procedures  which  assure 
that  Federal  funds  available  under  this 
announcement  are  disbursed  and 
accounted  for  properly.  Applicants  who 
have  not  previously  received  federal 
funds  will  be  asked  to  submit  a  copy  of 
the  Office  of  Justice  Programs  (OJP) 
Accounting  System  and  Financial 
Capability  Questionnaire  (OJP  Form 
7120/1). 

Cop.es  of  tht!  form  will  be  provided  in 
an  application  kit  and  must  be  prepared 
and  submitted  along  with  the 
application.  Other  applicants  may  be 
requested  to  submit  this  form.  All 
questions  are  to  be  answered  regardless 
of  instructions  (section  C  IB.  note).  The 
CPA  certification  is  required  only  of 
those  applicants  who  have  not 
previously  received  Federal  funding. 

1.  Time-Task  Plan 

Applicants  must  develop  a  time-task 
plan  for  the  24-month  project  period, 
clearly  identifying  major  milestones. 
This  must  include  designation  of 
organizational  responsibility  and  a 
schedule  for  the  completion  of  the 
activities  and  products  identified  in  the 
applicants  Program  Strategy 

VIII.  Procedures  and  Criteria  for 
Selection 

Ail  applicants  will  be  evaluated  and 
rated  by  an  OJJDP  staff  panel  according 
to  general  selection  c:riteria  below. 
Selection  criteria  determine  each 
applicant's  responsiveness  to  minimum 
program  application  requirements, 
organizational  capability,  and 
thoroughness  and  innovativeness  in 
responding  to  .strategic  issues  related  to 
project  implementation.  OJPP  staff 
reviewers  will  use  the  following  criteria 
to  rate  applications. 
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1 .  Stateraen*  of  the  Prohtitm.  (20)  Th« 
applicant  includes  a  cl«ar.  concise 
stateraeiK  ot  ihe  proUeiu  addressed  io 
this  proflraiQ. 

2.  Dtlinition  of  Obi«clive&  C20  poiats) 
The  goals  aiul  objectives  are  clearly 
defined  and  ibe  objectives  are  clear, 
measurable,  and  attainable. 

3.  Project  Desif^n.  (20  points)  The 
project  design  is  sound  and  constitutes 
an  effective  approach  to  meeting  the 
goals  and  obiectives  of  this  program. 
The  design  provides  a  detailed 
implementation  plan  with  a  timeline 
that  indicates  signil'icant  milestones  in 
the  project,  due  dates  for  pro<hicts.  and 
the  nature  of  the  products  to  be 
submitted.  The  design  contaias  program 
elements  directly  linked  to  the 
achievement  of  the  project. 

4.  Management  Structure.  (IS  points) 
The  project's  management  structure  and 
staffing  is  adequate  to  successfully 
implement  and  complete  the  project. 
The  management  structure  for  the 
project  is  consistent  with  the  project 
goals  and  tasks  described  in  the 
application.  Application  explains  how 
the  management  structure  and  staffing 
assigmneols  are  consistent  with  tb« 
needs  of  the  program. 

5.  Organizational  Structure.  (15 
points)  The  applicant  organization's 
potential  to  conduct  the  project 
successfully  must  be  documented. 
Applicant  demonstrates  knowledge  of 
and  experience  in  the  juvenile  justice 
field,  particularly  in  the  area  of  study 
the  project  addresses.  Applicant 
demonstrates  that  staff  members  have 
sufficient  substantive  expertise  and 
te<:hniral  experience.  The  applications 
will  be  judged  on  the  appropriateness  of 
the  position  descriptions,  required 
qualifications,  and  staff  selection 
criteria. 

B.  Reasonables  of  Costs.  (10^  points) 
Hudgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the 
program  objectives.  All  costs  are 
justified  in  a  budget  narrative  that 
explains  how  costs  are  determined. 

0))DP  staff  reviewer 
recommendations  are  advisory  only  and 
the  final  award  decision  will  be  made 
by  the  Administrator.  0)IDP  will 
negotiate  specific  terms  of  the  award 
with  the  selected  applicants. 

IX.  Submission  Requireaients 

This  program  annoiuu-ement  is  a 
request  for  proposals  from  lo»:al  public 
and  private  nonprofit  agencies  in  the 
State  of  Kentucky  The  applications  and 
neces.sary  forms  will  be  provided  upon 
reqxiest.  Applicants  must  submit  an 
original  signed  application  and  thr«e 


copies  to  OJJDP.  Applications  must  be 
received  by  mail  or  hand  delivered  to 
the  OJJDP  by  5  p.m.  EST  on  May  1. 
1995.  Those  appHcations  sent  by  mail 
should  be  addressed  to:  SRAD/OflDP. 
United  States  Department  of  Ktsfice.  633 
Indiana  Avenue,  NW  ,  Washington,  DC 
20.531.  Hand  delivered  applications 
must  be  taken  to  the  SRAD.  Room  543. 
633  Indiana  Avenue,  NW.,  Washington, 
DC  between  the  hours  of  8  a.m.  and  5 
p.m.  except  Saturdays,  Suadays  or 
Federal  holidays. 

OJIDP  will  notify  applicants  in 
writiag  of  the  receipt  of  ihetr 
application.  Subsequently,  applicants 
will  b«  notified  by  letter  as  to  the 
de<:ision  made  regarding  whether  or  not 
their  application  kaas  been  selected  for 
funding. 
loha  |.  WiUon, 

Depu  ly  A  dministra  lor.  Ufftce  of  tuvenile 
fustic*  and  Delinquency  Prex-entioa. 
jFR  Doc.  »5-7966  Filed  3-3O-05;  »;4Saral 
BiLUNe  coca  4«ia-t»-p 


DEPARTMErfT  OF  LABOA 

Employment  Standards  Administration 
Wage  and  Hour  Oivlskm 

Minimum  Wages  for  Federat  and 
Federalty  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Tbey 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  emptoyed  on 
construction  projects  of  a  similar 
character  and  in  the  lo<Ali1ies  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  beneQis 
have  been  made  in  accordance  with  20 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provi.sions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 


mininfMun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mecfaamcs  of  the 
spedGed  classes  engaged  on  coatrad 
work  of  the  character  and  in  the 
localities  des<Tibed  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  coramenl 
procedure  thereon  prior  to  the  is.suance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providtBg  b>r  delay 
in  the  effective  date  as  prescribed  m  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
imprar  tical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisioas  of  29 
CFR  Parts  1  and  S.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encimraged  to  subntit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  .Administration. 
Wage  and  Hour  Division,  Divrsion  of 
Wage  Determinations,  200  Constitution 
Avenue  NW  ,  Room  S-3014. 
Washington.  DC  2O210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  W1950042,  W1950045,  VVI950046. 
VVI950Q47,  WI95O048.  and  W1950050 
dated  FED.  10,  1995,  respectively 


Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  WI950041. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Volume  III: 

Florida 

FL950098  (MAR.  31.  1995) 
Tennessee 
.     TN950061  (MAR.  31.1995) 

TN950062  (MAR.  31,  1995) 

TN950063  (MAR.  31.1995) 


Volume  rV: 

Indiiina 
IN950042 
IN950043 
IN950044 
I.N950045 
IN 950046 
IN950047 
IN  95004 8 
IN  95004 9 
IN950050 
IN950051 
IN950052 
IN950053 
IN950054 
IN950055 
IN950056 
IN950057 
IN950058 


(MAR.  31, 
(MAR.  31 
(MAR.  31, 
(.MAR.  31, 
(MAR  31, 
(MAR.  31, 
(MAR.  31, 
(MAR  31. 
(MAR.  31. 
(MAR.  31, 
(MAR.  31, 
(MAR.  31, 
(MAR.  31. 
(MAR.  31. 
(MAR.  31. 
(MAR.  31. 
(MAR.  31, 


1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  beirtg  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

New  York 
NY950007  (FEB.  10,  1995) 
NY950011  (FEB.  10.  1995) 
NY950040 (FEB. 10. 1995) 
NY950060  (FEB.  10. 1995) 

Volume  II: 
Mar)  land 


MD950011  (FEB.  10.  1995) 
MD950012(FEB.  10,  1995) 
MD950022  (FEB.  10,  1995) 
Pennsylvania 
PA950004  (FEB.  10,  1995) 

Volume  III: 

Florida 

FL950077  (FEB.  10.  1995) 
Tennessee 

TN950001  (FEB.  10.  1995) 

TN950005  (FEB.  10. 1995) 

TN950016  (FEB.  10,  1995) 

TN950017  (FEB.  10.  1-995) 

TN950019  (FEB.  10,  1995) 

TN950057 (FEB. 10, 1995) 

TN950059  (FEB.  10.  1995) 

Volume  IV: 

Wisconsin 

VVI950032  (FEB.  10,  1995) 
WI950041  (FEB.  10,  1995) 

Volume  V: 

Arkansas 

AR950003(FEB.  10,  1995) 
Iowa 

IA950019(FEB.  10.  1995). 

IA950020(FEB.  10.  1995) 

IA9.50038(FEB.  10.  1995) 

IA950O49(FEB.  10.  1995) 

IA950070(FEB,  10,  1995) 

IA950072(FEB.  10.  1995) 

IA950077(FEB.  10.  1«95) 
Kansas 

KS950005(FEB.  10,  1995) 

KS950014(FEB.  10,  1995) 
New  Mexico 

NM950C01(FEB.  10.  1995) 
Oklahoma 

OK950033(FEB.  10.  1995) 

OK950034(FEB.  10.  1995) 

OK950035(FEB.  10.  1995) 
Texas 

TX950003(FEB.  10.  1995) 

TX950109(FEB.  10.  1995) 

Volume  VI: 
Colorado 

CO950001(FEB.  10.  1995) 
Hawaii 

HI950001(FEB.  10.  1995) 

General  Wage  Determination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
Sfate(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  di-stributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  24th  (ii)v 
of  March  1995. 

Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  95-7769  Filed  3-30-95;  8:45  am) 

BILLING  CODE  4S10-27-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  of  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  10,  199S. 

Interested  persons  are  invited  to 
submit  v%Titten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below 
not  later  than  April  10.  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspet;tion  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 


UMI 
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Assistance,  Employment  and  Traininf; 
Administration,  U.S.  Deparfment  of 
Labor.  200  Constitution  Avtmtic,  Ivi.W., 
Washington.  D.C.  202\C. 

.Signed  at  Washington.  D.('.  this  20ttl  day 
i)f  March.  1995. 
Victor  f.  Trunzo, 

Program  Miinoner.  Policy  h  Be^mptoymfnt 
StTvicrs.  Office  of  Trade  Aiijiiitment 
Aasistanc^. 


[TA-W-30.647] 


Appendix 


Petmoner  (Unton/  vwrkers/nrm) 

Location 

Date 
received 

Oateol 
pettfeon 

■ 

Petition 
No 

Articles  produced 

Totxn  Hamtlton  Co.,  Inc.  (Wkrsi  _ 

W.  Bridge  Water, 

MA. 
F>tscataway.  NJ  

03/20/95 

01/08/95 

30.815 

Athletic  lootwear. 

Whitestooe  Products,  Inc  dUPtU)  ..„ 

03/20/95 

03/06/95 

30,816 

Hospital  supplies. 

Formfit  Rogers/l  Appel  Corp  (Wrks) 

Lafayette.  TN  

03/20K95 

03/02/95 

30.817 

Ladies'  lingerie,  bras  and  daywea/ 

Philips  Techrxjlogy— Airpax,  Inc  (Wilis)  .... 

Caffibridge.  MD 

03/20/95 

02/24/95 

3a8l8 

Circuit  breakers. 

AMSCO  Basil  Mlg.  (UAW)  

Wi»»on,  NY  

03/20/95 

03A)6/95 

30.819 

industnal  washing  equipment. 

General  Electric  Cap«iol  Corp.  (Wkrs) 

Ep«,  PA  

03/20/95 

03/03/95 

30.820 

Providing  testing  of  equipment 

Brendas  Sportswear  Co  ,  Inc.  (Wrhs)  

Rock  Island.  TN  

(»20/96 

02/2««5 

30,821 

Ladies  blouses 

Mosbacher  Energy  Co  (Wrtw) 

Houston.  TX  

03/2a95 

02728/95 

30,822 

Oil  and  gas. 

Leslie  Fav  lr>c  (ILGWU)  

WiOies  Barre,  PA  .... 

03/20/95 

03«1/95 

30,823 

Ladies  dresses 

Ricky  Fashions  (ILGWU) 

Wilkes-Barre,  PA  . . 

03/20/95 

03A)T/95 

30.824 

Ladies'  dresses. 

Red  Eaole  Resources  Co(B  WNn^  

Oklahoma  City  OK  . 

Oa'20/95 

03AD6/95 

30,825 

Oil  and  gas. 

Dresser  irxJustnal  Vaive  Operatkm  (/Co.)  .. 

A;««xarKJria.  LA 

03/20/95 

03A)3«5 

30,826 

IrxJustrial  lir)e  vahres. 

Fairchikj  Aircraft.  Inc  (Wkrs) 

San  Antonio.  TX 

03/20/95 

03A)2/95 

30,827 

Electrical  harnesses. 

GMenevOi*  tndustnes,  mc  (AEU|  .„ 

Grteneville.  TN 

03/20«5 

02Q8«5 

30.828 

Dozer  blades. 

Lockheed  Ft  Worth  Co,  (Wtos)  

Ft.  Worth.  TX  

03/20/95 

03/01/95 

30,829 

Wire  harnesses  for  the  F-t6  aircraft 

Modoc  Lumber  Co  (Wkrs)  

Klamath  Falls,  OR  .. 

03/20/95 

03/07/95 

30,830 

Construction  lumber 

National  Semtconductor  (Col  

South  Portland,  ME 

03/20/95 

03A)3/95 

30,831 

Semi  conductors. 

Scotlvs  FasTvone  (ILGWU)         

Lewistown.  PA  

03/20/95 

03/07/95 

30.832 

Ladies'  sportswear. 

Simon  Petroleum  Technology  Corp.  (Co)  . 

Houston,  TX  

03/20/95 

03AJ7/95 

30,833 

Seismic  data — oil  arxl  gas. 

Sonat  Exploration  Company  (Wkrs) 

Houston,  TX  

03/20/95 

02/22/95 

30,834 

Crude  oil  and  natural  gas. 

United  Deterwe.  L  P  (wkrs)  __ — 

Aberdeen.  SO  

03/20/95 

01/02/96 

30.835 

Missile  canisters. 

American  Oil  and  Gas  (Wrks) _ 

Amarillo.  TX   

03/2Qffl5 

03«)7/95 

30.836 

Natural  gas-methane,  ethane,  etc. 

American  Oil  i,  Gas  (Wkrs) - 

Panrpa.  TX  

03/20/95 

03A)7/95 

30,837 

Natural  gas-methane,  ethar^,  etc. 

Black  Box  Corporation  (Wrks)  ....„ __ 

Lawrence,  PA 

03/20/95 

03/03/95 

30.838 

Cable  and  sw«ches. 

Dillon  Manutacfuring  Co.,  Inc  (WrksJ 

Maytield,  KY 

03/20/95 

03/0a/9& 

30.839 

Men's  sportcoats  and  suit  coats. 

General  Mills.  Irx;  (Union)  

Chicago,  IL 

03/20/9S 

os/o&gs 

30,840 

Breakfast  cereals. 

Highland  Yam  Mills,  inc  (ACTWU)  

High  Point.  NC  

03/20/95 

02/21/95 

30,841 

Combed  cotton  years. 

Kresgeville.  Mtg  Inc.  JWrte)  — 

Kresgeville.  PA 

03/20/95 

03/08/95 

30,842 

Ladies  garments. 

Print  and  Peel  (Wrks)  - 

Paterson.  NJ  

03/20-95 

03/09/95 

30.843 

Pressure  sensitive  tape. 

Pro  Group,  trx;.— Golf  Bag  Division  (Co) 

Pocahontas.  AR  

03/20«5 

03A)7/96 

30.844 

Golf  bags. 

Quantum  Chemical,  Hanson,  PLC  (Writs) 

Port  Arthur.  TX  

03/20/95 

02/15/95 

30345 

Plastics 

Scotty's  Fashrana  (Wkis)  _    — 

KMsgeville,  PA 

03/2(V9S 

03W7/96 

30,846 

Ladies'  sportswear. 

|FR  E>DC  95-7«J21»  Fllud  3-30-95;  »r45  ami 

atLUNCCOM  4ai»»»it 

rTA-W-27^771 

Exxon  Company,  U.S.A.  a/Va  Exxon 
Corporation,  Corporate  Headquarters 
StafT  Located  Throughout  Houston, 
Texas;  Amended  Certification 
Regarding  Engibitity  To  Apply  for 
Wort(er  Adjustment  Assistance 

In  aa:ordafice  with  Sectioa  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Otpartnient  of  Lahor  issued  a 
Certification  of  Eligrhiliry  to  Apply  for 
Worker  Ad)ustmenl  Assi.stance 
applicable  to  all  workers  of  the  suhfcti 
firm. 

The  certincation  notice  was  issued  on 
Di^emher  10,  1992  and  puMished  in  ttie 


Federal  Register  on  January  13,  1993 

I.S7  FR4186). 

At  the  request  of  the  State  Af^ency,  the 
Department  reviewed  the  certiftcatton 
for  workers  of  the  suhiect  firm.  The 
investigation  findings  show  a  name 
change  from  E.xxon  Compnny,  U.S.A.  to 
Exxon  Corporation  and  some  of  the 
workers  hed  their  unemployment 
insurance  (UT)  taxes  paid  to  Exxon 
Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  apphcahle  lo 
TA-W-27,977  is  hereby  issued  as 
follows: 

"All  workers  providing  technical, 
marketing  arwl  attministrativc  support  Ihr  thi? 
domestic  exploration  and  production  of 
crude  nil  and  natural  gas  at  theCorponite 


Headquarters  of  Exxon  Company,  U.S.A. 
a/k/a  Exxon  Cxjrporation,  at  various  locations 
in  Houston.  Texas  who  became  totally  or 
partially  s«*parated  from  employraMit  on  or 
after  August  13.  1991  are  eligtbki  toaftply  fnr 
adjustnicnt  assistance  umkn-  S«>ction  22.3  of 
the  Trade  Act  of  1974  • 

Signed  at  Washington.  DC,  this  21st  day  of 
March,  1995. 

Victor ).  Trunio, 

Prcffvm  Manager.  Policy  and  netimpio}ment 

Services.  Office  of  Trade  Adjustment 

Aasistance. 

(PR  Doc.  95-7930  Filed  3-30-95:  8:45  ami 

■ILLINO  COOC  4S1»-30-M 


Amerada  Hess  Corporation 
Headquartered  in  Houston,  Texas  ar»d 
Operating  at  Various  Locations  in  the 
Following  States:  TA-W-30.647A 
Oklahoma,  TA-W-30,647B  Louisiana, 
TA-W-30,647C  North  Dakota,  TA-W- 
30,647D  Texas  (Except  Houston); 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trnde  Act  of  1974  (19  USC  227,1)  the 
Defvirtment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  was  issued  on  March 
7,  1995  and  will  soon  be  published  in 
the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
lor  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  in  other  parts  of  Texas  besides 
Houston. 

Accordingly,  the  Departiiienl  is 
amending  the  certification  lo  prof>erly 
reflect  the  correct  worker  group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Amerada  Hess  Corporation,  Houston. 
Texas  who  were  adversely  affected  by 
increased  imports  of  crude  oil. 

The  amended  notice  applicable  to 
TA-VV-30.647  is  hereby  issued  as 
'  follows: 

".All  workers  of  Ameriida  Hess 
Ciorponition.  headquartered  in  Houston. 
Texas  (TA-W-30.647)  and  (iperating  at 
various  locations  in  the  following  cited  states 
who  became  totally  or  partially  separated 
♦.""om  employment  on  or  after  laniiary  17. 
1994  are  eligible  to  apply  for  adjustment 
.ls^istHnce  under  Section  223  of  the  Trade  .\it 
of  1974:  TA-\V-:tO.M7A  Oklahoma.  T.A-\V- 
10,647B  Louisiana.  TA-U'-.30.647(:  North 
Dakota,  TA-W-30.fi47D  Texas,  ext  Houston' 

Sign»,-(1  at  Washington,  DC.  this  21st  dav  of 
March,  1995. 
Victor  ].  Trunzo, 

Prognim  Manager.  Policy  and  flffm/jlovment 
Sen-ices.  Office  of  Trade  Adjustment 
.\ssistnnce 

IFK  Dor  9'>-7931  Filed  3-3()-9S.  8:4S  ami 
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[TA-W-30,7W] 

Huls  America.  Incorporated,  Elizabeth, 
NJ;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  13,  lOQ.^  in  response 
to  a  worker  petition  which  was  filed  on 


behalf  of  workers  and  former  workers  at 
Huls  America,  Incorporated,  Elizabeth, 
New  Jersey  (TA-VV-30,799).  ' 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  22nd  dav 
of  March  1995. 

Victor  I.  Trunzo, 

Program  Manager.  Policy  and  Beemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Dor.  9S-?<132  Filed  3-30-95;  8:45  ami 
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[TA-W-30.182) 

Exxon  Co.,  U.S.A.,  a/k/a  Exxon 
Corporation,  Southwestern  Production 
Division,  Midland,  TX;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
October  6.  1994  and  published  in  the 
Federal  Register  on  October  21,  1994 
(,i9FR.S3211). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  .subject  firm.  The 
investigation  findings  show  a  name 
change  from  Exxon  Company.  U.S.A.  to 
Exxon  Corporation  and  some  of  the 
workers  had  their  unemployment 
insurance  (III)  taxes  paid  to  Exxon 
Corporation. 

Arc  ordingly,  the  Department  is 
amending  the  certification  to  properly 
refiect  this  matter. 

The  amended  notice  applicable  to 
rA-W-30,lR2  is  hereby  issued  as 
follows: 

"All  workers  of  Exxon  Company.  IJ.S.A 
H/k''a  Exxon  Corporation.  Southwestern 
Production  Division.  Midland.  Texas  who 
iM'canic  totally  or  partially  separated  from 
employment  on  or  after  August  8, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Ti^de  Act  of  1974' 

Signed  at  Washington.  DC.  this  21st  day  of 
March.  1995. 

Victor  f.  Trunzo, 

Progrtim  Manager.  Policy  and  Reemployment 

Senices.  Office  of  Trade  Adjustment 

.Assistance 

|FR  Doc.  95^-7938  Filed  3-30-95:  8:45  ami 
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[TA-W-30,472  and  TA-W-30,472A1 

Exxon  Company,  U.S.A.  i^K/a  Exxon 
Corporation  Santa  Ynez  Production 
Division  Thousand  Oaks,  CA,  and 
Exxon  Company,  U.S.A.  a/k/a  Exxon 
Corporation  Houstorv Corpus  Christi 
Production  Division,  Houston,  TX; 
AmerKied  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Appiv  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
December  15.  1994  and  published  in  the 
Federal  Register  on  Januan'  20.  199,". 
(ROFR  419,5). 

At  the  request  of  the  Stale  Agenc;y.  tlu> 
Department  reviewed  the  certification 
for  workers  of  the  subjec:t  firm.  The 
investigation  findings  show  a  name 
change  from  Exxon  Company,  LI.S.A  to 
Exxon  Corporation  and  some  of  the 
workers  had  their  unemployment 
insurance  (UI)  taxes  paid  to  Exxon 
Corporation. 

Ac;cordingly,  the  Department  is 
amending  the  certification  to  properlv 
ref!ec:t  this  matter. 

The  amended  notice  applicable  lo 
TA-W-30,472  is  hereby  issued  as 
follows: 

"Ail  workers  of  Exxon  Conipanv.  I   .S  .^ 
d'k/a  Exxon  Corporation.  Santa  ^nez 
Production  Division.  Thousand  Oaks. 
California  and  the  Houston/Qirpus  Christi 
Production  Division.  Houston.  Texas  who 
l>ecanie  totally  or  partially  separated  trom 
employment  on  or  after  October  25.  199:i  an- 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  .\ct  ot  1974  " 

Signed  at  Washington.  EK".  this  2.1st  dH\  ot 
March.  1995. 
Victor  I.  Trunzo, 

Pro^nim  Manager.  Policy  and  Ileemplcym-m 
Senices.  Office  of  Trade  .Adjustment 
Assistance. 

IFR  Dot.  95-7928  Filed  3- .30-95:  8.45  ami 
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Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 

Man  h  28.  1995 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Art  (44  USC. 


UMI 
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Chapter  35)  of  1980.  as  amended  (P.L. 
96-.S11).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills.  Office  of  Information  Resources 
Management  Policy.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Room  N-1301.  Washington.  DC  20210. 
Comments  should  al.so  be  .sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWBA/VETS).  Office  of 
Management  and  Budget.  Room  10102. 
Washington.  DC  20503  ((202)  395- 
7316).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219^720 
between  1;00  p.m.  and  4:00  p.m.  Eastern 
time.  Monday  through  Friday. 

Type  of  Review:  E.xtension. 

Agency:  Employment  Standards 
Administration. 

Title:  Certification  by  School  Official. 

OMB  Number:  1215-0061. 

Agency  Number:  CM-981. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  1.500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  250. 

Description:  The  CM-981  is 
completed  by  st;hool  officials  to  verify 
whether  a  beneficiary's  dependent,  aged 
18  to  23.  qualifies  as  a  full-time 
dependent  student. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Reimbursement — 
Assisted  Reemployment. 

OMB  Number:  1215-0178. 

Agency  Number:  CA-2231 . 

Frequency:  Four  times  per  year. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions: 
Federal  Government:  State.  Local  or 
Tribal  Government. 

Number  of  Respondents:  180. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  360. 

Description:  The  CA-2231  is  the  form 
employers  submit  to  the  Office  of 
Worker's  Compensation  Program  to 
claim  reimbursement  for  wages  paid 
under  the  assisted  reemployment 
demon.stration  project.  The  form 
summarizes  terms  of  employment  of 
Federal  employees  who  acquired  a 
disability  through  an  on-the-job  injury 
and  the  amount  of  wages  to  be 


reimbursed  to  their  new  employer  for  a 
prompt  decision  on  payment,  and  to 
expedite  the  project. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Employment.  Wages,  and 
Contribution  (ES-202)  Report. 

OMB  Number:  1220-0012. 

Frequency:  Quarterly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent: 
4.680  hours. 

Total  Burden  Hours:  992.160. 

Description:  The  ES-202  report, 
which  is  provided  to  the  Bureau  of 
Labor  Statistics  by  State  Employment 
Security  Agencies,  is  used  by  the 
Employment  and  Training 
Administration  in  the  administration  of 
Unemployment  Insurance  (UI) 
programs;  by  the  Bureau  of  Economic 
Analysis  as  the  input  to  Gross  Domestic 
Product  and  personal  income  estimates; 
by  the  Bureau  of  Labor  Statistics  as  an 
employment  benchmark  and  as  the 
sampling  frame  for  its  establishment 
surveys;  and  by  public  and  private 
researchers. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Response  Analysis  Survey  of 
BLS  790  and  ES-202  Reports. 

OMB  Number:  1220-0089. 

Agency  Number:  CES/UI  RAS. 

Frequency:  On  occasion. 

Affected  Public:  Slate.  Lot;al  or  Tribal 
Governments:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  1.080. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  540. 

Description:  The  Current  Employment 
Statistics  Survey  and  Employment  and 
Wages  Program  are  the  primary  sources 
of  employment  and  wage  information 
used  to  measure  economic  performance. 
The  Response  Analysis  Survey 
continues  the  Bureau  of  Labor  Statistics' 
efforts  to  review  the  sources  of 
information  available  to  respondents,  to 
better  match  available  records  to 
program  definitions,  and  to  improve  the 
quality  of  the  data. 

Signed  dt  Washington.  DC  this  28th  day  of 
March  1995 
Theresa  M.  O'Malley. 
Arlinn  DfpartmenUii  Clearance  Officer. 
IFR  Doc.  95-79t>8  Filnd  3-30-95.  8  45  ami 
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Lat}or  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Ac1  (P.L. 


92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

DATE.  TIME  AND  PLACE:  April  13.  1995. 
10:00  am-12:00  noon.  U.S.  DejMrtment 
of  Labor.  Room  S-1011.  200 
Constitution  Ave..  NW.,  Washington. 
DC.  20210. 

PURPOSE:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Potential  U.S.  negotiating  objectives  and 
bargaining  positions  in  current  and 
anticipated  trade  negotiations  will  be 
discussed.  Pursuant  to  section  9(B)  of 
the  Government  in  the  Sunshine  Act.  5 
U.S.C.  552b(c)(9)(B)  it  has  been 
determined  that  the  meeting  will  l)e 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  Government's  negotiating  objectives 
or  bargaining  positions.  Accordingly, 
the  meeting  will  be  closed  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 

Femand  Lavallee.  Director.  Trade 
Advisory  Group.  Phone:  (202)  219- 
4752. 

Signed  at  Washington.  DC,  this  27th  dnv  of 
Man  h  1995. 
Joaquin  Otero. 

Deputy  I  'nder  Secretary.  InternatioKtil 
Affairs. 
IFR  [)oc.  95-7933  Filed  3-30-95;  8:45  ami 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Environmental  Assessment; 
Availability,  etc.:  Washington.  DC, 
Sports  and  Entertainment  Arena, 
Construction  and  Operation 

agency:  National  Capital  Planning 

Commission. 

ACTION:  Proposed  construction  and 

operation  of  a  sports  and  entertainment 

arena  in  Washington.  DC; 

environmental  assessment:  notice  of 

availability. 

SUMMARY:  The  National  Capital  Planning 
Commission  (Commission)  announces 
the  availability  of  a  Draft  Environmental 
A.sses.sment  (Draft  EA)  prepared  by  the 
District  of  Columbia  as  part  of  the 
submission  requirement  in  support  of 
Commission  action  on  a  proposed 
modification  to  the  Urban  Renewal  Plan 
for  the  downtown  Urban  Renewal  Area 
and  site  and  building  plans  for  the 
proposed  construction  and  operation  of 
a  sports  and  entertainment  arena  in 
downtown  Washington.  DC.  The  Draft 
EA  has  been  prepared  in  conjunction 
with  the  DC  Government. 


DATES:  All  written  comments  on  issues 
regarding  the  environmental  review  of 
the  proposed  sports  and  entertainment 
arena  must  be  postmarked  by  close  of 
business  May  1.  1995  and  sent  to  the 
National  Capital  Planning  Commission. 
801  Pennsylvania  Avenue.  NW.  Suite 
.301.  Washington.  DC  20576.  Attention: 
Mr.  Maurice  Foushee.  Communitv 
Planner.  Phone:  (202)  724-0174. 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT: 

National  Capital  Planning  Commission. 
801  Pennsylvania  Avenue.  NW,  Suite 
.301.  Washington.  DC  20576.  Attention: 
Ms.  Sandra  H.  Shapiro.  General 
Counsel,  Phone:  (202)  724-0187. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  of  Availability  initiates  a  3U-day 
agency  and  public  review  period  for  this 
document.  It  is  important  that  Federal, 
regional  and  local  commenting  agencies, 
and  interested  and  affected  individuals 
and  groups  take  this  opportunity  to 
review  the  draft  environmental 
document  and  provide  written  comment 
on  environmental  issues. 

Copies  of  the  Draft  EA  will  be 
available  for  inspection  at  the  offices  of 
the  National  Capital  Planning 
Commission  at  801  Pennsylvania 
Avenue  NW;  the  lobby  of  One  Judiciary- 
Square  at  441  Fourth  Street,  NW;  the 
District  Building  at  1350  Pennsylvania 
Avenue  NW;  at  Martin  Luther  King.  Jr. 
Memorial  Library  at  901  G  Street.  NW, 
and  upon  request.  Notice  of  the 
availability  of  the  Draft  EA  will  be 
published  in  local  papers  and  copies  of 
this  notice  will  be  mailed  to  those 
individuals  who  left  a  legible  address  at 
the  public  scoping  meeting  held  on 
February  13.  1995.  on  this  project. 

Under  the  provisions  of  Section  106 
of  the  National  Historic  Preservation  Act 
(ivftiPA),  the  Conmiission  is  required  to 
consult  with  the  DC  State  Historic 
Preservation  Office  and  determine  the 
effect  of  the  proposed  project  on  hi.storic 
properties.  A  separate  document 
addressing  the  Commission's 
responsibilities  under  NHPA  will  be 
available  in  several  weeks. 
Sandra  H.  Shapiro. 

Cvneral  Cotinnel.  National  Capital  Planning 
Commission. 

IFR  TkH..  95-7975  Filed  3-30-95;  8:45  ami 

BILLING  CODE  7S02-O2-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  Notional  Sciftnre 


Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  ((»1754). 

natp  and  Time:  April  14-15, 1995,  8:30 
a. in. -5:00  p.m. 

Location:  Room  380.  National  Science 
Foundatinn.  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Charles  Keith,  C-RUI 
Program  Coordinator.  Division  of  Biological 
Instrumentation  and  Resources,  Room  615. 
NSF,  4201  Wilson  Blvd.,  Arlington.  VA 
22230.  (703)  306-1472. 

Purpose  o/Mwdng:  To  provide  advice  and 
recommendations  conceming  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
rt^coived  in  response  to  the  first  Collaborative 
Research  at  l.'mlergraduate  Institutions 
comixjtition  being  run  by  the  BIO  and  MPS 
directorates. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information:  financial  data, 
such  as  salaries;  and  p<?rsonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c).  (4)  and  (6)  of  the  CKivernment 
in  the  Sunshine  Act. 

Dated:  March  27.  1995. 
M.  Rebecca  Winkier. 
Committee  Management  Officer. 
IFR  Doc.  95-7880  Filed  3-30-95;  8:45  ami 

BILLMQ  CODE  7SSS-01-M 


Advisory  Panel  for  Cognitive, 
Psychological  and  Language 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advison*'  Panel  tor  Cognitive, 
Psvchological  and  language  Sciences 
(#1753). 

Date  and  Time:  April  19-21.  1995:  9:00 
a.ni— 6:00  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard.  Rfiom 
390.  Arlington.  V.^  22230. 

Type  of  Meeting:  Part -Open. 

Contact  Person:  Dr.  Paul  G.  Chapin. 
Program  Director  for  Linguistif:s.  National 
Science  Foundation.  4201  Wil.son  Boulevard. 
Arlington,  VA  22230  Telephone;  (703)  306- 
1731 

Minutes:  May  bo  obtained  from  the  cont.ict 
person  listed  aliove. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  session:  Fridav.  April  21, 
1 995:  9:00  a.m.-l  2.00  p.m 

C7o.sed.<;eisjon;  April  19-20. 1995.  9:00 
a.m. -6  00  p.m.  and  April  21.  1995. 12:00 
p.m. -6:00  p.m.  To  review  and  evaluate 
linguistics  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Onsing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary' or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
conceming  individuals  associated  with  tht; 
propf)sals.  These  matters  are  exempt  under  5 
U.S.C.  552b|cl  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

D.ited;  March  27, 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  95-7879  Filed  3-30-95:  8  45  ami 

BILLING  CODE  7SS5-01.4I 


Advisory  Panel  for  Anttiropological 
and  Geographic  Sciences;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  Seven  meetings. 

Name:  Advisory  Panel  for  Anthropological 
and  Geographic  Sciences  #1757. 

Date  and  Time:  May  7-8. 1995,  9:00  a.m- 
5:00  p.m. 

P/oce:  The  Minneapolis  Hilton  and 
Towers,  1001  Marquette  Avenue  South. 
Minneapolis.  Minnesota  55403-2440. 

Contact  Person:  John  E.  Yellen,  Program 
Director  for  Archaeology.  National  Science 
Foundation.  4201  Wilson  Boulevard.  Room 
995.  .Arlington.  VA  222.30.  Telephone;  (7031 
306-1759. 

Agenda:  To  review  and  evaluate 
archaeology  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  April  24.  1995:  9;00  a.ni- 
5:00  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard.  R«jom 
920.  Arlington.  VA  22230. 

Contact  Person:  John  E.  Yellen.  Program 
Director  for  Archaeometn,'.  National  Science 
Foundation.  4201  Wilson  Boulevard.  Room 
995.  Arlington.  VA  22230.  Telephone:  (70:») 
.306-1759. 

Agenda:  To  review  <ind  evaluate 
archaeometry  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  Mav  1 .  1995;  1 :00  p.m 
(EST) 

Place:  Via  Conference  call  with  Program 
Director. 

Contact  Person:  lohn  E.  Yellen  at  the 
.National  Science  Foundation.  4201  VVj|>oii 
Boulevard.  Room  995.  Arlington.  Virginia 
22230.  Tflephone:  (703)  306-1759. 

Agenda:  To  review  and  evaluate  systematic 
collections  proposals  as  part  of  the  sele<iion 
process  for  awards. 

Date  and  Time:  May  4-5. 1995;  900  a  m.- 
5:00  p  m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wil.son  Boulevanl.  R<^iom 
370.  Ailington.  VA  222.10. 

Contact  Person:  Dr.  Stuart  Plattiier. 
Program  Din-ctor  for  Cultural  Anthrojwkigy. 
National  Science  Foundation.  4201  Wilson 
Boulevarti.  Arlmj^ton.  VA  22230.  Telephone; 
(70''.J  306-1758 
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Agenda  To  review  and  evaluale  nillurHl 
anthropology  proposals  as  part  of  tht; 
selection  pnx:ess  for  awards. 

Date  and  Time:  April  17. 1995;  10:00  a  m  - 
8:00  p.m. 

Place:  National  Skicnre  Foundation. 
Stafford  I'late,  4201  Wilson  Btiulovard.  Kinmi 
370.  Arlington.  VA  22230. 

Conlail  Person:  Dr.  Stuart  Plattner. 
Director  for  Cultural  Anthropology.  National 
.S<:i«;n<  e  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1758. 

Agen(1a:To  review  and  evaluate  cultural 
dissertation  proposals  as  part  of  the  s«!le<;tinn 
pr(K:ess  for  awards. 

Dale  and  Time:  April  24-25.  1995:  8:00 
a.m.-5:00  p.m. 

Plate  National  &:ience  Foundation.  4201 
Wilson  Boulevard.  Koom  970.  Arlington.  VA 
22230. 

CnnUut  Person:  Dr  lames  W.  Harrington, 
or  David  Kirtland.  Program  Directors  for 
Geography.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Rixim  995. 
Arlmgton.  VA  22230.  Telephone:  (703)  ,306- 
1754. 

Agenda:  To  review  and  evaluate  geography 
pro{M)s.ils  as  part  of  the  selci;tion  pr(K:ess  for 
awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
Hnancial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  Financial  data,  such  as 
salarit^:  and  personal  information 
concerning  individuals  asso<;iatetl  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Covcmment 
in  the  Sunshine  Act. 

Dated:  March  27.  1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
jFR  Doc.  95-7878  Filed  3-30-95;  8:45  ami 

■ILUNO  COM  TUS-01-M 


Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  panel  for  Bi«K:hemistry 
and  Molecular  Structure  and  Function. 
(1134) 

Date  and  Time:  Wednesday.  Thursday  and 
Friilay.  April  19.  20.  21. 1995  8:30  a.m.  to 
5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  320.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

(k>ntact  Persons:  Dr.  Marcia  Steinberg  or 
Dr.  )a<;k  Cohen.  Program  Dinxiors.  Molecular 
Biochemistrv.  Division  of  Mole<:ular  and 


Cellular  Biosciences.  Room  655.  National 
S<  ience  Foundation.  4201  Wilson  Blvd  . 
Arlington.  VA  22230. 

Purpose  ofMeetmg:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Molecular 
Biochemistry  Program  of  the  Division  of 
Molecular  and  Cellular  Biosciences  at  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate  mole<:ular 
biochemistry  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information;  financial  data, 
such  as  salaries;  and  personal  information 
concerning  individuals  asstxiated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  G4ivemment 
in  the  Sunshine  Act. 

Dated:  March  27. 1995. 
M.  Rebecca  WinUer. 
Committee  Management  Officer. 
|FR  Doc.  95-7876  Filed  3-30-95;  845  ami 

WLUNOCOOC  7996-01-M 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Neuroscience 
(1158) 

Dale  and  Time:  April  20-21. 1995.  900 
am  to  5.00  p.m. 

Place:  National  Science  Foundation.  Rm 
310.  4201  Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  [arnes  Koening. 
i'rogram  Director.  Neuroendocrinology; 
Division  of  Integrative  Biology  and 
Neuroscience.  Room  685,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  222.30;  Telephone:  (703)  306-1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  April  21.  11  00 
a.m.  to  12:00  p  m  .  To  discuss  research  trends 
and  opportunities  in  Neuroendocrinology. 
aosed  Session:  April  20.  9:00  am.  to  500 
p  m  ;  April  21.  1995.  9.00  a.m.  to  1100  a.m.. 
12:00  p.m.  to  5:00  p.m.;  To 
Neurfiendocrinology  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Ckivemment 
in  the  Sunshine  Act. 

Dated:  March  27. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
jFR  Doc.  95-7877  Filed  3-.30-95;  845  ami 

MLLMO  COOC  7S5$-0I-M 


Advisory  Panel  Meeting  for  Genetics 
and  Nucleic  Acids;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Advisory  Panel  for  Genetics  & 
Nucleic  Acids  ('1149). 

Date  and  Time:  Wednesday  April  19.  thru 
Friday  April  21.  1995.  at  830  am  to  5  00  pm 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA,  R(X)m  370 

Type  of  Meeting:  (;ir)sed. 

Contact  Person:  DeLill  Nassar  Program 
Director  for  Eukaryotic  Genetics.  Division  of 
Molecular  and  Cellular  Bioscientxs.  Rixim 
655,  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington.  VA  222.30. 
Telephone:  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  profwsals 
submitted  to  NSF  for  financial  support 

Agendo  To  review  and  evaluate  proposals 
submitted  to  the  Eukaryotic  Genetics 
Program  in  the  Division  of  Molecular  & 
Cellular  Biosciences  at  NSF  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  boing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  a.s 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U  S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  27, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  95-7875  Filed  3-30-95;  8:45  ami 
•tt.UMC  CODE  7S9»-01-M 


DOEyNSF  Nuclear  Science  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-" 
463.  as  amended),  the  National  S<:icnce 
Foundation  announces  the  following 
meeting. 

Name:  DOE/NSF  Nuclear  S<:icncc  Advisory 
Committee  (1208). 

Date  and  Time:  April  19. 1995  from  3:00 
p.m.  to  8:00  p.m. 

Place:  National  Science  Foundation,  R«H)m 
1295,  4201  Wilson  Blvd..  Arlington.  V.^ 
22230. 

Type  of  Meeting:  Open 

Contact  Person:  )ohn  W  LightlKxIy. 
Program  Director  for  Nuclear  Physics. 
National  .Science  Foundation,  4201  Wilson 
Blvd  ,  Arlington.  VA  22230,  Telephone:  (703) 
306-1890 

Minutes:  May  be  obtained  from  the 
contract  person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
•Sciente  Foundation  and  the  Dtjpartmeni  of 
Energy  on  scientific  priorities  within  the 
field  of  Iwsic  nuclear  science  researc  h. 

A\^nthi: 


•  Presentation  of  Interim  Report  of  the 
Long  Range  Plan  Working  Group  (E. 
Moniz) 

•  Discussion  of  the  essential  components 
of  the  recommendations  to  the  agencies 

•  Discussion  of  fXDgress  and  plans  for 
completion  of  the  Long  Range  Plan 

•  Discussion  of  the  transmittal  of  the 
Subcommittee  Report  on  RHIC 
Experimental  Equipment 

•  Public  Comment  (*) 

{*)  Persons  wishing  to  speak  should  make 
arrangements  through  the  Contact  Person 
identified  above. 

Dated:  March  27, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-7870  Filed  3-30-95;  8:45  am] 

BILUNQ  COOE  7SS6-01-M 


Special  Emphasis  Pane)  in  Chemical 
and  Transport  Systems;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  P^el  in 
Chemical  and  Transport  Systems  (#1190), 

Date  and  Time:  April  17-18. 1995;  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Rooms  390.  580, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  K.  Burka. 
Program  Director.  Chemical  Reaction 
Processes,  CTS.  Room  525  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluation 
nominations  for  the  NSF  Microwave-Induced 
Reaction  Initiative  Panel  as  part  of  the 
selection  process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  27, 1995 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-7871  Filed  3-30-95:  8:45  ami 

BILLING  COOE  7&S6-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 
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Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  Wednesday,  April  19th, 
8:00  a.m. 

Place:  National  Science  Foundation.  Room 
310.  4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  G.X.  Tessema.  DMR.  H. 
Hollis  Wickman,  DMR,  703-306-1995. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
DMR  1995  Faculty  Early  Career  Development 
(CAI^ER)  Program  proposals. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  (lersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  27,  1995. 
M.  Rebecca  Winkler. 
Committee  Management  Office. 
[FR  Doc.  95-7872  Filed  3-30-95:  8:45  am] 

8«LUNG  COOE  7SS»-01-M 


Advisory  Panel  for  Physiology  and 
Behavior 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Behavior  (#1160). 

Date  and  Time.- April  18,  and  19. 1995. 
8:30  am  to  5:00  pm. 

Place:  Room  380.  National  Science 
Foundation.  420  Wilson  Boulevard, 
Arlington.  Virginia. 

Type  of  Meeting:  Part-Open. 

Contort  Person:  Dr.  Machi  F.  Dilworth, 
Program  Director.  Integrative  Plant  Biology, 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  Virginia,  22230. 
Telephone:  (703)  306-1422. 

Minutes:  May  be  obtained  6x)m  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  projxisals 
submitted  to  NSF  for  financial  support. 

Agendo;  To  review  and  evaluate  Integrative 
Plant  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Open  Session:  April  18, 1995. 1:30  to  2:30 
pm — To  discuss  research  trends  and 
opportunities  in  Integrative  Plant  Biology. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  March  27. 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-7873  Filed  3-30-95;  8:45  am) 

BILUNQ  COOE  7SS»-01-M 


Advisory  Committee  for  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Committee  for  Engineering  (#1170). 

Date  and  Time: 

April  20. 1995/9:30  am— 5:00  pm 

April  21. 1995/8:30  am— 12  Noon 

Place:  Room  1235  National  Science  Board 
Meeting  Room),  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  William  S.  Butcher, 
Advisory  Committee  for  Engineering, 
National  Science  Foundation,  Room  505. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1330. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations  and  counsel  on  major  goals 
and  policies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  future  directions  for  the 
Engineering  Directorate;  discussion  of 
Engineering  Directorate  budget  situation  as 
well  as  other  items. 

Dated:  March  27,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-7874  Filed  3-30-95;  8:45  am] 
BILLING  COOE  7»»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

High-Way  Engineering  &  Survey  Co.  et 
al;  Order 

In  the  Matter  of  High-Way  Engineering  & 
Sur\'ey  Co.  and  Art  High,  dba  High -Way 
Engineering  &  Survey  Co.;  Docket  .No.  030- 
32271,  License  No.  lbA-234  (Expired)  EA 
No.  95-024. 

Order  to  Cease  and  Desist  Use  and 
Possession  of  Regulated  Byproduct 
Material 


High-Way  Engineering  &  Survey  Co. 
(Licensee),  is  the  holder  of  expired 
Byproduct  Materials  License  No.  IDA- 
234  (License)  which  was  issued  by  the 
State  of  Idaho  and  subsequently  became 
a  Nuclear  Regulatory  Commission  (NRC 
or  Commission)  license  on  April  26, 
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1991.  when  the  State  of  Idaho 
discontinued  its  regulation  of 
radioactive  materials.  Mr.  Art  High 
(oMmer)  is  the  president  of  the  Licensee. 
The  Licenfie  authorized  the  poaseaaion 
and  use  of  10  tniilicuhes  of  cesium-lS? 
and  50  millicuries  of  americium- 
241:berylliuin  in  sealed  soupcas  in 
gauges.  The  License  expired  on  June  30. 
1991. 

// 

On  January  24.  1995.  the  Licensee 
informed  the  NRC  that  it  still  has  a 
Campbell-Pacific  nuclear  gauge  in  iM 
possession,  which  is  currently  stored  in 
a  locked  storage  shed  on  the  Licensee's 
property  near  Bonners  Ferry,  Idaho.  The 
Licensee  neither  submitted  an 
application  for  renewal  of  the  License 
prior  to  its  expiration  on  June  30, 1991. 
as  required  by  10  CFR  30.37  nor  notified 
the  Commission,  in  writing  under  10 
CFR  30.36,  of  a  decision  not  to  renew 
the  License.  Mr.  Art  Hi^,  the  owner 
and  Radiation  SaiiBty  Offioar.  slated  the 
Licensee's  intention  to  terminate  the 
License  in  telephone  conversations  on 
February  27  and  March  23. 1992.  and 
again  on  January  19.  1995.  As  of  the 
date  of  this  order,  the  Licensee  has 
neither  transferred  the  licensed  material 
to  an  authorized  recipient  nor  applied 
for  an  NRC  license. 

The  Licensee  was  notified  of  the 
pending  expiration  of  its  License  in 
telephone  conversations  with  the  NRC 
Region  IV  Ofike  staff  prior  to  the 
License  expiration  on  June  30, 1091. 
The  NRC  also  corresponded  with  the 
Licensee  concerning  the  status  of  its 
NRC  license.  Specifically,  an  NRC  letter 
dated  February  28. 1992.  reiterated  the 
Licensee's  stated  intent  to  divest  itself  of 
the  Campbell-Pacific  Nuclear  Model 
MC-3  series  moisture  density  gauge  and 
requested  that  by  March  20. 1992.  the 
Licensee  transfer  all  licensable  material 
to  a  properly  authorized  recipient  and 
provide  a  completed  NRC  Form  314  to 
assure  that  the  transfer  has  been 
completed.  A  second  NRC  letter  dated 
March  25, 1992.  again  reiterated  the 
Licensee's  intent  to  divest  itself  of  the 
gauge  and  asserted  the  basis  for  the 
NRC's  authority  to  license  byproduct 
materials  and  to  charge  fees.  The 
Licensee  also  stated  its  intent  during  a 
May  4. 1992  telephone  conversation 
with  the  NRC  to  either  transfer  the 
byproduct  material  to  another  licensee 
or  become  properly  licensed. 

On  March  17. 1994.  a  special, 
unannounced  inspection  was  conducied 
by  the  NRQ  The  resuhs  of  the 
inspection  were  documented  in  an  April 
15,  1994  letter.  During  the  inspection, 
the  Licensee  stated  that  it  possessed  one 
gauge  which  was  maintained  in  locked 


storage  and  that  it  planned  to  sell  the 
gauge  and  terminate  the  License. 

During  a  January  19,  1995  telephone 
conversation,  the  Licensee  stated  that 
the  reasons  it  had  not  divested  itself  of 
the  gauge  was  that  it  had  been  unable 
to  sell  the  gauge  and  that  the 
manufacturer  wanted  a  significant 
amount  of  money  to  take  possession  of 
the  gauge.  On  January  24. 1995.  the 
Licensee  was  again  contacted  by 
telephone  and.  despite  being  told  that 
the  gauge  manufacturer  would  take 
possession  of  the  gauge  for  no  charge, 
the  Licensee  refused  to  transfer  it. 

in 

The  Licensee  remains  in  possession  of 
NRC-licensed  byproduct  material  with 
an  expired  NRC  license.  Possession  of 
such  material  is  prohibited.  At  the  time 
the  License  expired,  10  CFR  30.36(c) 
required  NRC  licensees,  in  the  absence 
of  a  timely  request  for  license  renewal, 
to  terminate  licensed  activities  and  to 
properly  dispose  of  licensed  material  on 
or  before  the  expiration  date  of  the 
license.  The  Licensee  has  violated  this 
requirement  by  continuing  to  possess  a 
Campbell-Pacific  Nuclear  Model  MC-3 
series  nu)isture  density  gauge  after  its 
License  expired  on  June  30,  1991. 

Improper  handling  of  the  cesium-137 
and  ainericium-24lJ)ery Ilium  sealed 
sources  can  result  in  an  unnecessary 
exposure  to  radiation.  The  Atomic 
Energy  Act  and  the  Commission's 
regulations  require  that  possession  of 
NRC-licensed  material  be  under  a 
regulated  system  of  licensing  and 
inspection.  The  Licensee's  possession  of 
NRC-licensed  material  without  a  vahd 
NRC  license  and  its  unwillingness  to 
respond  to  numerous  NRC  written  and 
verbal  communications  to  apply  for  an 
NRC  license,  demonstrate  that  it  is 
either  unable  or  unwilling  to  comply 
with  NRC  requirements. 

Given  the  circumstances  surrounding 
the  Licensee's  possession  of  the 
byproduct  material  and  its  failure  to 
respond  to  communications  with  the 
NRC,  I  lack  the  requisite  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  be  protected  while  the 
Licensee  remains  in  possession  of  the 
radioactive  material  without  the 
required  NRC  license. 

[V 

Accordingly,  in  accordance  with 
Section  8.  161b.  161c.  161i.  and  161o  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  10  CFR  parts  20  and  30. 
IT  IS  HEREBY  ORDERED  THAT  High- 
Way  Engi  neering  k  Survey  Co.  and  Mr. 
Art  High,  dba  High-Way  Engineering  & 
Survey  Co.  shall: 


A.  Immediately  caase  and  desist  firom 
any  further  use  of  byproduct  material 
now  in  their  pos-ses&ion.  with  the 
exception  that  sealed  sourceis) 
containing  cesiuin-137  or  americiuro- 
241:beryniuro  shall  be  tested  for  leakage 
by  a  person  authorized  to  perform  the 
test  prior  to  transfer  of  the  sourrefs)  to 
another  person  or  entity,  if  a  leek  test 
has  not  been  performed  within  the  last 
six  months  prior  to  the  transfer. 

B.  Maintain  safe  control  over  the 
byproduct  material,  as  required  by  10 
CTR  part  20,  by  keeping  the  material  in 
locked  storage  and  not  allowing  any 
person  access  to  the  material,  except  for 
purposes  of  assuring  the  material's 
continued  safe  storage  and  the  testing 
required  by  Paragraph  A,  until  the 
material  is  transferred  to  a  person 
authorized  to  receive  and  possess  the 
material  in  accordance  with  the 
provisions  of  this  Order  and  the 
Commission's  regulations. 

C  Transfer  all  byproduct  material  in 
their  possession  within  30  days  to  a 
person  authorized  to  receive  and 
possess  the  material.  If  the  Licensee 
does  not  have  sufficient  funds  to 
complete  the  transfer,  the  Licensee  must 
provide,  within  10  days  of  this  Order, 
evidence  supporting  such  a  claim  by 
submitting  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX)  2t)555:  (1) 
An  estimate  of  the  cost  of  the  transfer 
and  the  basis  for  the  estimate,  including 
the  licen.se  numbers  and  identities  of 
the  persons  who  have  provided 
estimates  of  the  cost  of  the  transfer;  (2) 
written  statements  bom  at  least  two 
banks  stating  that  neither  Art  High,  nor 
High- Way  Engineering  k  Survey  Co., 
qualify  for  a  loan  to  pay  for  the  transfer. 
(3)  copies  of  the  Federal  income  tax 
returns  of  Art  High,  and  High-Way 
Engineering  &  Survey  Co.,  for  the  years 
1993,  1992, 1991 ,  and  1990:  and  (4)  a 
signed  statement  agreeing  to  allow  the 
NRC  to  receive  credit  information  on 
Art  High  and  High-Way  Elngineering  & 
Survey  Co..  from  a  credit  agency.  In 
addition,  if  the  Licensee  has  not  been 
able  to  find  an  authorized  person  who 
will  accept  the  byproduct  material,  the 
Licensee  must  provide  to  the  Director, 
Office  of  Enforcement,  at  the  address 
stated  above,  within  10  days  of  the  date 
of  this  Order,  the  names  of  the  persons 
who  have  been  contacted  regarding 
acceptance  of  the  byproduct  material 
and  the  dates  that  the  contacts  were 
made.  A  SUBMITTAL  OF  EVIDENCE 
SUPPORTING  THE  LACK  OF 
SUFFICIENT  FUNDS  DOES  NOT 
EXCUSE  NONCOMPLL\NCE  WITH 
THIS  ORDER. 

D.  At  least  two  working  days  to  the 
'  date  of  the  transfer  of  the  byproduci 


material,  notify  Dr.  D.  Blair  Spitzberg, 
Chief,  Nuclear  Materials  Licensing 
Branch,  NRC,  Region  IV,  by  telephone 
(817-860-8191)  so  that  the  NRC  may,  if 
it  elects,  observe  the  transfer  of  the 
material  to  the  authorized  recipient. 

E.  Within  seven  days  following 
completion  of  the  transfer,  provide  to 
the  Regional  Administrator,  Region  IV, 
in  writing,  under  oath  or  affirmation:  (1) 
Confirmation  on  NRC  Form  314,  as 
required  by  10  CFR  30.36(c)  at  the  time 
the  License  expired,  that  the  cesium-137 
and  americium-241:beryllim  byproduct 
material  have  been  transferred,  (2)  the 
last  date  that  the  byproduct  material 
was  used,  (3)  a  copy  of  the  survey 
performed  in  accordance  with  10  CFR 
30.36,  as  required  by  the  regulation  at 
the  time  the  License  expired,  and  (4)  a 
copy  of  the  certification  from  the 
authorized  recipient  that  the  source  has 
been  received. 

Copies  of  the  response  to  this  Order 
shall  be  sent  to  the  Regional 
Administrator,  Region  IV,  611  Ryan 
Plaza  Dr.,  Suite  400,  Arlington,  "Texas 
76011-8064,  and  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX;  20555. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  NRC  requirements. 

Dated  at  Rockville.  Mar>'land  this  24th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr.. 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 
|FR  Doc.  95-7921  Filed  3-30-95;  8:45  am) 

BILUNO  CODE  7S90-01-M 

[License  No.  19089-01] 

Advanced  Medical  Systems,  Inc; 
Notice  of  Amendment  to  Byproduct 
Materials  and  Opportunity  for  Hearing 

This  provides  notice  to  the  public  that 
the  U.S.  Nuclear  Regulatory 
Commission  has  issued  a  license 
amendment  to  Bj^Droduct  Material 
License  No.  34-19089-01  issued  to 
Advanced  Medical  Systems,  Inc.  for 
possession  and  use  of  byproduci 
material,  cobalt-60  and  cesium-137,  at 
the  licensee's  Cleveland,  Ohio  facility. 
The  licensee  requested  the  amendment 
by  letter  dated  March  1, 1995,  to 
establish  plans  and  schedules  for  (1) 
dealing  with  the  accumulation  of 
ground  water  in  and  around  the  AMS 
facility  basement  and  that  stored  in 
above  ground  tanks.  (2)  immobilizing 
and/or  remediating  contamination  that 


has  collected  in  below  ground  sewage 
piping  and  manholes,  and  (3)  processing 
ground  water  that  may  build  up  around 
the  facility  in  the  future.  The 
amendment  requires  that  these  activities 
begin  immediately  and  be  completed 
within  90  days.  The  license  amendment 
references  letters  from  the  licensee 
dated  January  27,  February  2, 10, 14, 
and  March  1,  3,  8,  and  10, 1995. 

The  NRC  hereby  provides  notice  and 
an  opportunity  for  a  hearing  on  the 
license  amendment  under  the 
provisions  of  10  CFR  part  2,  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  Pursuant  to 
Section  2.1205(a),  any  person  whose 
interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  section 
2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

(1)  By  delivery  to  the  Docketing  and 
Ser\'ice  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretar>',  U.S.  Nuclear  Regulator}' 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Ser\ice 
Branch.  . 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  licensee.  Advanced  Medical 
Systems.  Inc.,  to  the  attention  of 
Seymour  S.  Stein,  Ph.D.,  President,  121 
North  Eagle  Street,  Geneva,  Oh  44041; 
and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 


Pike.  Rockville.  MD  20852.  or  by  mail 
Commission.  Washington.  DC  20555. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for 
license  amendment  dated  March  1, 
1995,  and  the  letters  referenced  above, 
which  are  available  for  inspection  at  the 
Commission's  Region  III  Office,  801 
Warrenville  Road.  Lisle,  Illinois. 

Dated:  at  Lisle.  Illinois,  this  24th  day  of 
March,  1995. 

John  A  Grobe. 

Chief  Nuclear  Materials  Inspection.  Section 
2.  Division  of  Radiation  Safety  and 
Safeguards.  RIII. 

[FR  Doc.  95-7923  Filed  3-30-95;  8:45  am] 
BILUNC  CODE  TSSO-OI-M 

[Docket  No.  50-416] 

Entergy  Operations,  Inc.;  Grand  Gulf 
Nuclear  Station,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  NPF-29.  issued  to  Entergy 
Operations,  Inc.  (the  licensee),  for 
operation  of  the  Grand  Gulf  Nuclear 
Station.  Unit  1  (GGNS).  located  in 
Claiborne  County,  Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
October  24, 1994,  for  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 
The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometric  system  for  site  access  control 
such  that  picture  badges  and  access 
control  cards  for  certain  non-employees 
can  be  taken  offsite.  v 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "hcensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  10  CFR  73.55(d)(5) 
specifies  that  "A  numbered  pictiire 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
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by  th«  licaiiMe  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  horn  the  protected 
area 

Currently,  employee  and  contractor 
identincation  badges,  coupled  with 
their  associated  access  control  cards,  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  e.xit  Crom  the 
protected  areas  of  the  Grand  Gulf  site. 
Station  security  persoimel  are  required 
to  maintain  control  of  the  badges  while 
the  individuals  are  offsite.  This  practice 
has  been  in  effect  at  the  Grand  Gulf 
Nuclear  Station  since  the  operating 
license  was  issued.  Security  personnel 
retain  each  identiflcation  badge,  as  well 
as  the  associated  access  control  card, 
when  not  in  use  by  the  authorized 
individual,  within  appropriately 
designed  storage  receptacles  inside  a 
bullet-resistant  enclosure.  An  individual 
who  meets  the  accaaa  authorization 
requirements  is  issued  an  individual 
picture  identification  card  and  an 
individual  access  control  card  which 
allows  entry  into  preautborized  areas  of 
the  station.  While  entering  the  plant  in 
the  present  configuration,  an  authorized 
individual  is  "screened"  by  the  required 
detection  equipment  and  by  the  issuing 
security  officer.  Having  ntoeived  the 
badge,  the  individual  proceeds  to  the 
access  portal,  inserts  the  access  control 
card  into  the  card  reader,  enters  a 
personal  identification  number  (PIN), 
and  passes  through  the  tumsti  le  which 
unlocks  if  the  preset  criteria  are  met. 
Once  inside  the  station,  the  individual's 
PIN  is  not  required  in  order  to  further 
utilize  the  access  authorization  card. 

This  present  procedure  is  labor 
intensive  since  security  personnel  are 
required  to  verify  badge  issuance, 
ensure  badge  r»trieval.  and  maintain  the 
badges  in  orderly  storage  until  the  next 
entry  into  the  protected  area.  The 
regulations  permit  employees  to  remove 
their  badges  frorti  the  site,  but  an 
exemption  from  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  o^ite  instead  of  returning 
them  when  exiting  the  site. 

EnvironmentaJ  ImpocU  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 
Under  the  proposed  system,  all 
individuals  authorized  to  gain 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
number.  Since  the  hand  geometry  is 
unique  to  each  individual  and  its 
application  in  the  entry  screening 


function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
existing  the  protected  area.  The  process 
of  verifying  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balance 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  soan:hes  will  remain  as 
well.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
aren)  will  also  remain  isolated  within  a 
bullet-resistant  structure  in  order  to 
assure  his  or  her  ability  to  respond  or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
methodology's  capability  to  discern  an 
individual's  identity.  Unlike  the 
photograph  identification  badge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recordetl  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry. 
The  unique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
databa.se.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  those 
of  the  "signature"  template. 

Since  iKith  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  ofTsite,  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  The  system  of  identincation 
badges  coupled  with  their  associated 
access  control  cards  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  (xjntinue  to 
be  displayed  by  all  individuals  while 
inside  tlie  protected  area.  Addition  of  a 
hand  geometry  biometrics  system  will 
provide  a  significant  contribution  to 
effective  implementation  of  the  security 
plan  at  each  sita 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  char>ges  are  being  made  in 
the  types  of  any  effluents  that  may  bo 


released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occxipational 
radiation  exposure.  Actajrdingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  noiuadiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  ahernative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  related  to  operation  of  Grand 
Gulf  Nuclear  Station,  Unit  1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  Mississippi 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significanl  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  request  for 
exemption  dated  May  27, 1994.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Docunwnt  Room, 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Judge  George  W. 
Armstrong  Library,  220  S.  Commerce 
Street,  Natchez.  Mississippi  39120. 


Dated  at  RockviOB,  M3r>4aiKi  this  27tk  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Paul  VT.  Ot^onnor, 

Senior  Project  Manager,  Project  Directorate 
/V-1.  CmsMa  ofReactof  PntjeOs  lU/tV.  Office 
ofNudeor  Beoctor  Beg»latJoas. 
IFR  Doc.  96-7920  Fkl«d  3-30-95;  8;4Sian| 
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Nuclear  Safety  Research  Review 
Committee;  Meeting  of  Waste 
Subcommittee 

AGENCY:  Nuclear  Regulatory 

CommLssion. 

ACDON:  Notice  of  meeting. 

,  The  NSRRC  Waste  Subcommittee  will 
hold  a  meeting  on  May  1, 1995  in  Room 
C-103,  Main  Building,  Department  of 
Energy  Federal  Building.  2753  South 
HighlaDd,  Las  Vegas.  Nevada. 

The  meeting  will  be  open  to  public 
attendance. 

The  subject  of  review  will  be  research 
addressed  to  assessing  the  safety  of 
high-level  waste  disposal. 

The  agenda  will  be  as  follows; 
8:00-8:15 — Introductory  remarks. 
8:15-9:45 — Research  program  overview. 
10:00-12:00— Review  of  key  technical 
uncertainties  and  their  relationsliip 
to  specific  research  projects 
(regional  hydrologic  processes,  rock 
mechanics,  perfonrunce 
assessment). 
1:15-5:30 — Review  of  key  technical 
uncertainties  and  their  relation.<ihip 
lo  specific  research  projects, 
continued  (geochemical  natural 
analogs,  sorption  mechanisms, 
integrated  waste  package 
experiments,  tectonics,  volcanic 
systems). 
5:30-f):()() — Subcommittee  discussion. 
The  Subcommittee  will  report  to  the 
full  Committee  on  the  facts  and  analyses 
discussed  at  the  meeting 

A  detailed  agenda  will  be  made 
available  at  the  meeting. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Subcommittee.  Questions  may  be  asked 
only  by  members  of  the  Committee  and 
the  stifi  Parsons  desiring  to  make  oral 
statements  should  notify  the  Nocfear 
Regulatory  Commission  staff  member 
named  below  as  far  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  tbe 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  daring  the 


halance  oi  the  neetiag.  The 
Subcfsnmittee  will  then  hear 
presentations  by  aind  bold  disci«saons 
vrith  representatives  of  the  NRC  staff 
and  NRC  rxmtractors  regarding  this 
revitrw. 

Further  infonnation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions,  whether  the  meeting  has  been 
canceled  or  rescheduled,  and  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
Mr.  George  Sege  (telephone  301/415- 
6593)  between  8:00  a.m.  and  4:30  pjn. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  business 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  Match  27. 1995. 
George  Sege, 

Technical  Assistant  to  tbe  Director,  Office 

of  Nuclear  Regulatory  Research. 

|FR  Doc.  95-79t»  Filed  3-30-95;  8:45  araj 
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For  the  Nitclew  Hegnlatary  Commia^Ba. 
Joseph  R.  Gray, 

Depttty  Dkectat.  Office  t^  EH^onememt 
IFR  Doc  K-7ms  Fited  3-»>-»;  »:4S  am) 
Btttmaeoot 


All  Licensees;  Receipt  of  Petition  for 
Director's  Decision  Uruler  10  CFR 
2.206 

Notice  is  hereby  given  that  by  a  letter 
dated  March  8. 1995  from  Thomas  ]. 
Saporito,  Jr.,  to  the  Executive  Director 
for  Operations,  the  NRC  received  a 
Petition  under  10  CFR  2.206  requesting 
that  all  licensees  be  required  to  review 
their  operating  procedures  in  order  to 
ascertain  whether  those  procedures 
place  any  restrictions  on  the  abihty  of 
employees  to  bring  safety  concerns 
directly  to  the  NRC  without  following 
the  normal  chain  of  command.  The 
Petition  requests  that  each  licensee  be 
required  to  report  to  the  Commission, 
under  oath  or  affirmation,  that  the 
review  has  been  completed,  that  its 
employees  are  free  to  bring  concerns  to 
the  NRC  without  following  the  normal 
cliain  of  command,  and  that  this 
information  has  been  communicated  to 
all  of  its  employees. 

Petitioner's  request  Is  being 
considered  pursuant  to  10  CFR  2.206  of 
the  Coramissfon's  regnlations.  Action 
will  be  taken  on  these  requests  within 
a  reasonable  time.  A  copy  of  th«  Petition 
is  available  for  iivspectktn  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street.  NW..  Washington,  DC 

Dated  at  RodkTrUe,  Maryland  this  23nt  day 
of  March  1995. 


Draft  Report  on  Responsiveness  to  the 
Public;  Awaiiabitity 

The  Nuclear  Regulatory  Commission 
(NRC)  has  published  its  Draft  Report  on 
Responsiveness  to  the  Public.  It  has 
been  a  long-standing  policy  of  the  NRC 
to  conduct  its  business  activities  in  an 
open  and  ptiblic  manner,  and  in  recent 
years  NRC  has  moved  to  be  even  more 
open  and  responsive  to  the  public.  The 
public  is  defined  as  individual  citizens, 
pohlic  interest  groups,  petitioners, 
licensees,  industry  groups,  contractors, 
the  Congress,  and  others  with  whom 
NRC  does  business. 

Recent  initiatives  to  be  more 
responsive  to  the  public  have  included 
increased  use  of  public  workshops  for 
rulemaking  activities,  participatory 
rulemaking,  a  pilot  program  opening 
enforcement  conferences  to  tbe  public, 
surveys  of  licensees  to  identify  ways  to 
reduce  the  regulatory  burden  oo 
licensees,  a»d  the  Cost  Benefici>il 
Licensing  Action  Program.  While  these 
initiatives  represent  significant 
improvements,  the  NRC  has  not 
heretofore  given  responsiveness  to  the 
public  priority  attention  in  all  NRC 
programs  nor  had  there  been  a 
systematic  review  of  NRC  business 
activities  to  identify  potential 
improvements. 

The  National  Performance  Review  has 
placed  new  emphasis  on  Federal 
agencies  "placing  the  customer  first." 
More  can  be  done  to  broaden  and 
institutionalize  public  responsiveness 
and  openness  as  an  underpinning  tenet 
of  how  NRC  does  business.  In  this  spirit, 
on  July  27,  1994,  the  Executive  Director 
for  Operations  launched  the  Public 
Responsiveness  hiitiative  asking  NRC 
program  directors  to  identify  the 
business  actrvrties  where  public 
interaction  is  relatively  frequent  and  to 
develop  Public  Responsiveness 
Improvement  Plans.  The  draft  report 
reflects  the  initial  resuks  of  that  effort 
and  contains  improvement  plans 
prepared  by  the  offices.  The 
improvement  plans  are  being  published 
for  publk  comment  so  that  NRC  can 
consider  comments  and  make 
adjustments  and  improvements  in  the 
plans  as  implemenlation  proceeds. 

Tbose  ocmsidering  pubiic  caaunettt 
may  obtain  a  free  single  copy  of  draft 
NUREG/BR-0199  by  writing  to  the  US, 
Nuclear  RegulaJory  Commission.  Office 
of  Administratian,  Printing  and  Mail 
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Services  Section.  Washington.  DC 
20555-0001.  In  addition,  this  draft 
report  is  available  through  the  Internet 
World  Wide  Web  server,  which  can  be 
accessed  by  using  the  Uniform  Resource 
Locator.  (URL)http:/www. nrc.gov.  A 
copy  is  also  available  for  inspection 
and/or  copying  for  a  fee  in  the  NRC 
Public  Document  Room.  2120  L  Street. 
N.W.  (Lower  Level).  Washington.  DC 
20555-0001. 

Written  comments  should  be  mailed 
to:  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attn:  Docketing  and  Service  Branch. 
Comments  may  also  be  submitted  over 
the  Internet  to:  secy@nrc.gov.  Comments 
must  be  submitted  by  May  30.  1995. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  March.  1995. 

For  the  Nuclear  Regulatory  Conunission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
|FR  Doc.  95-7935  Filed  3-30-95;  8:45  ami 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Sunbow.'Sunbow 
2,  San  Diego  County,  CA 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Sunbow/Sunbow 
2.  located  in  Chula  Vista.  San  Diego 
County,  California,  is  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notice  of  serious  interest 
to  purchase  or  effect  other  transfer  of  all 
or  any  portion  of  this  property  may  be 
mailed  or  faxed  to  the  RTC  until  June 
29.  1995. 

AOORESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  E.  Ted  Hine. 
Resolution  Trust  Corporation.  California 
Field  Office.  4000  MacArthur 
Boulevard.  2nd  Floor.  West  Tower. 
Newport  Beach.  CA  92660-2516.  (714) 
263-4648; Fax (714)  852-7623. 
SUPP1.EMENTARY  INFORMATION:  The 
Sunbow/Sunbow  2  property  is  located 
east  of  Interstate  Highway  805  and  south 
of  Telegraph  Canyon  Road  in  Chula 
Vista,  California.  The  site  consists  of 
approximately  604  acres  of  undeveloped 
land  with  coastal  sage  scrub  habitat. 
This  property  contains  wetlands  and 
habitat  for  the  Federally-listed 
endangered  California  gnatcatcher.  The 


site  is  adjacent  to  Greg  Rogers  Park 
which  is  managed  by  the  City  of  Chula 
Vista  for  recreational  purposes.  This 
property  is  covered  property  within  the 
meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  P.L. 
101-591  (12  use.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  June  29.  1995  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
Government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and. 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Inlermt 

Ro:  (insert  name  of  property) 
Federal  Register  Publication  Date: 


{Insert  Federal  Register  publication  date) 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the  Ck>astal 
Barrier  Improvement  Act  of  1990.  PL.  101- 
591.  section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)).  including,  for  qualified 
organizations,  a  determination  letter  from  the 
United  States  Internal  Revenue  Service 
regarding  the  organization's  status  under 
section  170(h)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  portion 
of  the  property  (e.g.,  price,  method  of 
financing,  expected  closing  date.  etc.). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C.  1441a- 
3(b)(4)),  as  provided  in  a  clear  written 
description  of  the  purpose(s)  to  which  the 
property  will  be  put  and  the  location  and 
acreage  of  the  area  covered  by  each 
purpose(s)  including  a  declaration  of  entity 
that  it  will  accept  the  placement,  by  the  RTC. 
of  an  easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects:  Environmental 
protection. 

Dated:  March  27. 1995. 
Resolution  Trust  Corporation. 
William  |.  Tricarico. 
Assistant  Secretary. 
(FR  Doc.  95-7894  Filed  3-30-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35534;  File  No.  SR-AMEX- 
94-62) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  S&P  MidCap  400 
Depository  Receipts 

March  24.  1995 

I.  Introduction  and  Background 

On  Noveniber  22.  1994.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  ■).!  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
list  and  trade  Standard  &  Poors  ("S&P") 
MidCap  400  Depository  Receipts.  Notice 
of  the  proposal  appeared  in  the  Federal 
Register  on  December  28.  1994. ^  No 
comments  were  received  on  the 
proposed  rule  change  set  forth  in  the 
Notice.  This  order  approves  the 
Exchange's  proposal. 

II.  Description  of  the  Proposal 

The  Amex  proposes  to  list  and  trade 
under  Amex  Rules  1000  et  seq.  S&P 
MidCap  400  Depositary  Receipts.  In 
addition,  the  Exchange  proposes  to 
amend  Amex  Rule  1000(b)(1)  to  include 
a  reference  to  the  alternative 
reinvestment  of  periodic  cash  payments 
to  holders  to  reflect  the  availability  of 
the  DTC  Dividend  Reinvestment  Service 
("DRS")  to  holders  of  Portfolio 
Depository  Receipts  ("PDRs").  and  to 
amend  the  Amex  Rule  1004  disclaimer 
provision  so  that  it  applies  to  the  S&P 
MidCap  400  Index.* 

A.  Portfolio  Depository  Receipts 

On  December  11.  1992,  the 
Commission  approved  Amex  Rules  1000 
et  seq.^  to  accommodate  trading  on  the 
Exchange  of  PDRs,  which  are  securities 
that  represent  interests  in  a  unit 
investment  trust  ("Trust")  operating  on 
an  open-ejid  basis  and  holding  a 
portfolio  of  securities.  The  Trust 
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'  15  U.S.C.  S78s(b)(l)  (198:). 
'  17  CFR  240  19k)-4  (1994) 

'Securities  Exchange  Act  Release  No.  3S127. 
(December  20.  1994).  59  FR  66982. 

*The  S&P  MidCap  400  Index  is  a  capitalization- 
weighted  index  of  400  actively  traded  securities 
that  includes  issues  selected  from  a  population  of 
1,700  securities,  each  with  a  >-8ar-end  market-value 
capitalization  of  between  $200  million  and  S5 
billion.  The  issues  included  In  the  Index  cover  a 
broad  range  of  mafor  industry  groups,  including 
Industrials,  transportation,  utilities,  and  financials. 

>  See  Securities  Exchange  Act  Release  No.  31S91 
(December  1 1, 1992).  57  FR  60253. 


sponsor  ("Sponsor")  of  each  series  of 
PDRs  is  PDR  Services  Corporation,  a 
wholly-owned  subsidiary  of  the  Amex.^ 
The  purpose  of  each  Trust  is  to  allow 
investors  to  purchase  PDRs,  securities 
that  represent  proportionate  undivided 
interests  in  a  Trust's  underlying 
securities  portfolio,  that  trade  like 
shares  of  common  stock,  and  that  pay  to 
PDR  holders  periodic  dividends 
proportionate  to  those  paid  with  respect 
to  the  underlying  portfolio  of  securities, 
less  certain  expenses,  as  described  in 
the  applicable  Trust  prospectus.  PDRs 
are  issued  by  a  Trust  in  a  specified 
minimum  aggregate  quantity  ("Creation 
Unit")  in  return  for  a  deposit  consisting 
of  specified  numbers  of  shares  of  stock 
plus  a  cash  amount.  The  first  Trust  to 
be  formed  in  connection  with  the 
i.ssuance  of  PDRs  was  based  on  the  S&P 
500  Composite  Stock  Price  Index  ("S&P 
Index"),  known  as  Standard  &  Poor's 
Depository  Receipts  ("SPDRs").  SPDRs 
have  been  trading  on  the  Exchange  since 
January  29.  1993. 

The  Exchange  now  proposes  to  list 
and  trade  under  Rules  1000  et  seq. 
Standard  &  Poor's  MidCap  400 
Depositary  Receipts  ( "MidCap 
SPDRs").'  The  Sponsor  will  enter  into 
a  trust  agreement  with  a  trustee  in 
accordance  with  Section  26  of  the 
Investment  Company  Act  of  1940.  PDR 
Distributors,  Inc.  ("Distributor")  will  act 
as  underwriter  of  MidCap  SPDRs  on  an 
agency  basis.  All  orders  to  create 
MidCap  SPDRs  in  Creation  Unit  size 
aggregations  (which  has  been  set  at 
25,000)  must  be  placed  with  the 
Distributor,  and  it  will  be  the 
responsibility  of  the  Distributor  to 
transmit  such  orders  to  the  Trustee.  The 
Distributor  is  a  registered  broker-dealer, 
a  member  of  the  National  Association  of 
Securities  Dealers.  Inc.,  and  a  wholly- 
owned  subsidiary  of  Signature  Financial 
Group,  Inc. 

To  be  eligible  to  place  orders  to  create 
MidCap  SPDRs  as  described  below,  an 
entity  or  person  either  must  be  a 
participant  in  the  Continuous  Net 
Settlement  ("CNS")  system  of  the 
National  Securities  Clearing  Corporation 
("NSCC")  or  a  Depository  Trust 
Company  ("DTC")  participant.  Upon 
acceptance  of  an  order  to  create  MidCap 
SPDRs,  the  Distributor  will  instruct  the 
Trustee  to  initiate  the  book-entry 


"Portfolio  Depository  Receipts  and  PDRs  are 
service  marks  of  PDR  Services  Corporation. 

'  "Standard  &  Poor's  500,"  "Standard  k  Poors 
MidCap  400  Index,"  "Standard  ft  Poor's  Depository 
Receipts."  "SPDRs,"  "Sundard  a  Poors  MidCap 
400  Depositary  Receipts,"  and  "MidCap  SPDRs'  are 
trademarks  of  McGraw-Hill,  Inc.,  and  are  being  used 
by  the  Exchange  and  the  Sponsor  under  license 
among  S*P  (a  division  of  McGraw-Hill.  Inc.).  the 
Exchange,  and  the  Sponsor. 


movement  of  the  appropriate  number  of 
MidCap  SPDRs  to  the  account  of  the 
entity  placing  the  order.  MidCap  SPDRs 
will  be  maintained  in  book-entry  form  at 
DTC. 

Payment  with  respect  to  creation 
orders  placed  through  the  Distributor 
will  be  made  by  (1)  the  "in-kind" 
deposit  with  the  Trustee  of  a  specified 
portfolio  of  securities  that  is  formulated 
to  mirror,  to  the  extent  practicable,  the 
component  securities  of  the  underlying 
index  or  portfolio,  and  (2)  a  cash 
payment  sufficient  to  enable  the  Trustee 
to  make  a  distribution  to  the  holders  of 
beneficial  interests  in  the  Trust  on  the 
next  dividend  payment  date  as  if  all  the 
securities  had  been  held  for  the  entire 
accumulation  period  for  the  distribution 
("Dividend  Equivalent  Payment"), 
subject  to  certain  specified 
adjustments.*  The  securities  and  cash 
accepted  by  the  Trustee  are  referred  to, 
in  the  aggregate,  as  a  "Portfolio 
Deposit." 

h  is  anticipated  that  the  term  of  the 
MidCap  SPDR  Trust  will  be  25  years. 

B.  Issuance  of  MidCap  SPDRs 

Upon  receipt  of  a  Portfolio  Deposit  in 
payment  for  a  creation  order  placed 
through  the  Distributor  as  described 
above,  the  Trustee  will  issue  a  specified 
number  of  MidCap  SPDRs.  which 
aggregate  number  is  referred  to  as  a 
"Creation  Unit."  The  Exchange 
anticipates  that  a  Creation  Unit  will  be 
made  up  of  25.000  MidCap  SPDRs.^ 
Individual  MidCap  SPDRs  can  then  be 
traded  in  the  secondary  market  like 
other  equity  securities.  Portfolio 
Deposits  are  expected  to  be  made 
primarily  by  institutional  investors, 
arbitragers,  and  the  Exchange  specialist. 
On  November  17, 1994.  the  value  of  an 
individual  MidCap  SPDR  would  have 
been  approximately  $34.37. 

The  Trustee  or  Sponsor  will  make 
available  (1)  on  a  daily  basis,  a  list  of  the 
names  and  required  number  of  shares 
for  each  of  the  securities  in  the  current 
Portfolio  Deposit;  (2)  on  a  minute-by- 
minute  basis  throughout  the  day,  a 
number  representing  the  value  (on  a  per 
MidCap  SPDR  basis)  of  the  securities 
portion  of  a  Portfolio  Deposit  in  effect 
on  such  day;  and  (3)  on  a  daily  basis, 
the  accumulated  dividends,  less 
expenses,  per  outstanding  MidCap 
SPDR. 

Transactions  in  MidCap  SPDRs  may 
be  effected  on  the  Exchange  until  4:15 
p.m.  New  York  time  each  business  day. 


The  minimum  fractional  change  for 
MidCap  SPDRs  shall  be  Vv.i  of  $1.00.'" 

C.  Redemption 

MidCap  SPDRs  in  Creation  Unit  size 
aggregations  will  be  redeemable  in  kind 
by  tendering  them  to  the  Trustee.  While 
holders  may  sell  MidCap  SPDRs  in  the 
secondary  market  at  any  time,  they  must 
accumulate  at  least  25,000  (or  multiples 
thereof)  to  redeem  them  through  the 
Trust.  MidCap  SPDRs  will  remain 
outstanding  until  redeemed  or  until  the 
termination  of  the  Trust.  Creation  Units 
will  be  redeemable  on  any  business  day 
in  exchange  for  a  portfolio  of  the 
securities  held  by  the  Trust  identical  in 
weighting  and  composition  to  the 
securities  portion  of  a  Portfolio  Deposit 
in  effect  on  the  date  a  request  is  made 
for  redemption,  together  with  a  "Cash 
Component"  (as  defined  in  the  Trust 
prospectus),  including  accumulated 
dividends,  less  expenses,  tlirough  the 
date  of  redemption.  The  number  of 
shares  of  each  of  the  securities 
transferred  to  the  redeeming  holder  will 
be  the  number  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Deposit 
on  the  day  a  redemption  notice  is 
received  by  the  Trustee,  multiplied  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fees  may  be 
charged  in  connection  with  the  creation 
and  redemption  of  Creation  Units.  The 
Trustee  will  cancel  all  tendered 
Creation  Units  upon  redemption. 

D.  Distributions 

The  MidCap  SPDR  Trust  will  pay 
dividends  quarterly.  The  regular 
quarterly  ex-dividend  date  for  MidCap 
SPDRs  will  be  the  third  Friday  in 
March,  June,  September,  and  December, 
unless  that  day  is  a  New  York  Stock 
Exchange  holiday,  in  which  case  the  ex- 
dividend  date  will  be  the  preceding 
Thursday.  Holders  of  MidCap  SPDRs  on 
the  business  day  preceding  the  ex- 
dividend  date  will  be  entitled  to  receive 
an  amount  representing  dividends 
accumulated  through  the  quarterly 
dividend  period  preceding  such  ex- 
dividend  date  net  of  fees  and  expenses 
for  such  period.  The  payment  of 


"See  "Distributions,"  infra. 

■'PDRs  may  be  created  in  other  than  Creation  Unit 
size  aggregations  in  connection  with  the  DTC  DRS. 
See  infra  note  12  and  accompanying  text. 


'"PDRs  originally  traded  in  minimum  fractionaf 
changes  of  '/i  of  SI. 00.  pursuant  to  Amex  Rule  127. 
See  Securities  Exchange  Act  Release  No.  31591. 
supra  note  5.  The  Commission  approved  an 
Exchange  proposal  to  add  Commentary  .01  to  rule 
127  to  provide  that  securities  listed  under  Rule 
1000  et  seq.  (PDRs)  will  trade  in  minimum 
fractional  changes  of  Vu  of  Sl.OO.  See  Securities 
Exchange  Act  Release  No.  31794  (January  29.  1993). 
58  FR  7272.  Subsequently,  the  Exchange  amended 
Commentary  .01  to  Rule  127  to  provide  thai  the 
minimum  fractional  change  for  SPDRs  is  'a-i  of 
Sl.OO.  See  Securities  Exchange  Act  Release  No. 
33900  (April  12,  1994).  59  FR  18585.  Nevertheless, 
the  minimum  fractional  change  applicable  to 
MidCap  SPDRs  will  be  ''u  of  Sl.OO. 
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dividends  will  be  made  on  the  last 
Exchange  business  day  in  the  calendar 
month  following  the  ex-dividend  date 
("Dividend  Payment  Date").  On  the 
Dividend  Payment  Date,  dividends 
payable  for  those  securities  with  ex- 
dividend  dates  falling  within  the  period 
from  the  ex-dividend  dale  most  recently 
preceding  the  current  ex-dividend  date 
through  the  business  day  preceding  the 
current  ex-dividend  date  will  be 
distributed.  The  Trustee  will  compute 
on  a  daily  basis  the  dividends 
accumulated  within  each  quarterly 
dividend  period.  Dividend  payments 
will  be  made  through  DTC  and  its 
participants  to  all  such  holders  with 
funds  received  from  the  Trustee. 

The  MidCap  SPDR  Trust  intends  to 
make  the  DTC  DRS  available  for  use  by 
M;uCap  SPDR  holders  through  DTC 
participant  brokers  for  reinvestment  of 
their  cash  proceeds.  Currently,  the  DTC 
DRS  is  available  to  holders  of  SPDRs.  To 
reflect  the  availability  of  the  DTC  DRS 
to  PDR  holders,  the  Amex  is  proposing 
to  amend  its  Rule  1000(b)(1)  definition 
of  PDR  to  state  that  in  addition  to  being 
made  in  cash,  periodic  dividend 
payments  to  PDR  holders  may  be 
reinvested  in  additional  PDRs." 
Because  some  brokers  may  choose  not  to 
offer  the  DTC  DRS,  an  interested 
investor  would  have  to  consult  his  or 
her  broker  to  ascertain  the  availability  of 
dividend  reinvestment  through  that 
broker.  The  Trustee  will  use  the  cash 
proceeds  of  MidCap  SPDR  holders 
participating  in  the  reinvestment  to 
obtain  the  Index  securities  necessary  to 
create  the  requisite  number  of  SPDRs. '^ 
Any  cash  remaining  will  be  distributed 
pro  rata  to  participants  in  the  dividend 
reinvestment. 

E.  Criteria  for  Initial  and  Continued 
Listing 

Because  of  the  open-end  nature  of  the 
Trust  upon  which  a  series  of  PDRs  is 
based,  the  Exchange  believes  it  is 
necessary  to  maintain  appropriate 
flexibility  in  connection  with  listing  a 
specific  Trust.  In  connection  with  initial 
listing,  the  Exchange  establishes  a 
minimum  number  of  PDRs  required  to 
be  outstanding  at  the  time  of 
commencement  of  Exchange  trading. 
With  respect  to  MidCap  SPDRs.  it  is 
anticipated  that  a  minimum  of  75.000 
MidCap  SPDRs  {i.e..  three  Creation 
Units  of  25.000  MidCap  SPDRs  each). 


will  be  required  to  be  outstanding  when 
trading  begins. 

The  MidCap  SPDR  Trust  will  be 
subject  to  the  initial  and  continued 
listing  criteria  of  Rule  1002(b).  Rule 
1002(b)  provides  that  twelve  months 
after  the  formation  of  a  Trust  and 
commencement  of  Exchange  trading,  the 
Exchange  will  consider  suspension  of 
trading  in.  or  removal  from  listing  of.  a 
Trust  when,  in  its  opinion,  further 
dealing  in  such  securities  appears 
unwarranted  under  the  following 
circumstances: 

(1)  If  the  Trust  on  which  the  PDRs  are 
based  has  more  than  60  days  remaining 
until  termination  and  there  have  been 
fewer  than  50  record  and/or  beneficial 
holders  of  the  PDRs  for  30  or  more 
consecutive  trading  davs:  or 

(2)  if  the  index  on  which  the  Trust  is 
based  is  no  longer  calculated;  or 

(3)  if  such  other  event  shall  occur  or 
condition  exist  which  in  the  opinion  of 
the  Exchange,  makes  further  dealings  on 
the  Exchange  inadvisable. 

A  Trust  snail  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs 
redeemed  in  accordance  with  provisions 
of  the  Trust  prospectus.  A  Trust  may 
also  terminate  under  such  other 
conditions  as  may  be  set  forth  in  the 
Trust  prospectus.  For  example,  the 
Sponsor,  following  notice  to  PDR 
holders,  shall  have  discretion  to  direct 
that  the  Trust  be  terminated  if  the  value 
of  securities  in  such  Trust  falls  below  a 
specified  amount. '^  The  MidCap  SPDR 
Trust  will  also  terminate  if  the  license 
agreement  with  S&P  terminates. 

F  Trading  Halts 

Prior  to  commencement  of  trading  in 
MidCap  SPDRs,  the  Exchange  will  issue 
a  circular  to  members  informing  them  of 
exchange  policies  regarding  trading 
halts  in  such  securities.  The  circular 
will  make  clear  that,  in  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
those  set  forth  in  Rule  819C(b)  in 
exercising  its  discretion  to  halt  or 
suspend  trading.  These  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  the  primary  market(s) 
for  any  combination  of  underlying 
stocks  accounting  for  20%  or  more  of 
the  applicable  current  index  group 
value;'*  or  whether  other  unusual 


"TsUphona  conversation  between  Michael 
Cavalier.  AssiMaM  General  Counsel.  Amex.  and 
Francois  Mazur.  Attorney.  Division  of  Market 
ReguUlioo.  Conunisaion.  on  February  24.  1995. 

"The  creation  of  PDRs  in  connection  with  the 
DTC  lifts  repreaenis  the  only  circumstance  under 
which  PDRs  can  be  created  in  other  than  Creation 
Unit  sin  aggregations. 


•^  With  respect  to  the  MidCap  SPDR  Tru.sl.  the 
Sponsor  has  the  c'i'':retionary  right  to  terminate  the 
Trust  if  the  value  of  Trust  Securities  (as  defined  in 
the  Trust  registration  statement)  falls  below 
S2S.000.000  at  any  time  after  six  months  following, 
and  prior  to  three  years  following,  inception  of  the 
Trust.  Following  such  time,  the  Sponsor  has  the 
discretionary  right  to  terminate  if  Trust  Securities 
fall  below  5100.000.000  in  value,  adjusted  annually 
for  inflation. 

••Amex  Rule  «18C(bH3). 


conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present.'* 

G.  Terms  and  Characteristics 

Under  Amex  Rule  1000,  Commentary 
.01.  Amex  members  and  member 
organizations  are  required  to  provide  to 
all  purchasers  of  PDRs,  including 
MidCap  SPDRs,  a  written  description  of 
the  terms  and  characteristics  of  such 
securities,  in  a  form  prepared  by  the 
Exchange,  not  later  than  the  time  a 
confirmation  of  the  first  transaction  in 
each  series  is  delivered  to  such 
purchaser.  The  Exchange  also  requires 
that  such  a  description  be  included  with 
any  sales  material  on  MidCap  SPDRs 
that  is  provided  to  customers  or  the 
public.  Any  other  written  materials 
making  reference  to  a  series  of  PDRs  as 
an  investment  vehicle  must  state  that  a 
written  description  is  available  trom  the 
broker  or  the  Exchange  and  that  a 
prospectus  may  be  obtained  from  the 
broker.  Similarly,  the  Exchange  requires 
that  members  and  member  organizations 
provide  customers  with  the  prospectus 
for  MidCap  SPDRs  upon  request. 

A  member  or  memoer  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  MidCap  SPDRs 
for  that  omnibus  account  will  be 
deemed  to  constitute  agreement  by  the 
non-member  to  make  the  written 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 

Prior  to  commencement  of  trading  of 
MidCap  SPDRs,  the  Exchange  will 
distribute  to  its  members  and  member 
organizations  an  Information  Circular 
calling  attention  to  the  characteristics  of 
the  MidCap  SPDR  Trust  and  to 
applicable  Exchange  rules. 

H  Amendments  to  Rules  1000(b)  and 
1004 

The  Exchange  proposes  to  amend  the 
definition  of  Portfolio  Depositary 
Receipt  in  Rule  1000(b)  to  add  a 
reference  to  the  possible  provision  by  a 
PDR  Trust  of  reinvestment  of  periodic 
cash  proceeds  corresponding  to  the 
regular  cash  dividends  or  declarations 
declared  with  respect  to  the  underlying 
stock  index  securities  or  portfolio  of 
securities.  Amex  rule  1004  is  also  being 
amended  to  refer  specifically  to  the  S&P 
MidCap  400  Index. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


rules  and  requirements  of  the  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'*  Specifically,  the  Commission 
finds  that  the  Exchange's  proposal  to  list 
and  trade  S&P  MidCap  SPDRs  will 
provide  investors  with  a  convenient 
way  of  participating  in  the  securities 
markets.'^  In  particular,  the 
Commission  believes  that  the 
Exchange's  proposal  will  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
allowing  them  to  purchase  and  sell  a 
low  cost  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
.  the  business  day.'" 

The  Commission  believes  that  listing 
and  trading  products,  such  as  MidCap 
400  SPDRs,  based  on  a  broad  portfolio 
of  stocks  may  benefit  the  securities 
markets  by  reducing  volatility,  such  as 
that  experienced  during  the  October 
1987  and  1989  Market  Breaks.'a 
Creating  a  product  where  actual 
portfolios  of  stocks  and  instruments 
representing  portfolios  of  stock  trade  at 
a  single  location  in  an  auction  market 
environmental  may  alter  the  dynamics 
of  program  trading,*"  because  the 
availability  of  such  single  transaction 
portfolio  trading  could  promote  more 
traditional  block  trading  techniques. 

The  1987  Market  Break  Report  noted 
the  potential  benefits  of  providing 
institutional  investors  and  member 
firms  with  the  ability  to  trade  a  portfolio 
of  stocks  at  posts  in  a  single  transaction. 
The  trading  crowd  at  a  single  post  can 
allow  a  single  transaction  in  a  portfolio 
of  securities  to  take  the  place  of 
numerous  transactions  in  individual 


■^Arnex  Rule9iaC(b)(4l. 


'"ISU.S.C.  78fa))(5)(1988). 

"The  Commission  approved  Amex  rules  to 
accommodate  trading  on  the  Exchange  of  PDRs  in 
Securities  Exchange  Act  Release  No.  31591,  supra 
note  S.  Because  the  analysis  contained  in  that 
release  is  applicable  to  the  Amex's  current  proposal 
to  list  and  trade  MidCap  SPDRs,  the  Commission 
is  incorporating  it  by  reference. 

'"In  originally  approving  PDRs,  the  Commission 
noted  that  PDRs  will  benePit  investors  by  allowing 
them  to  trade  securities  based  on  Trusts  in 
secondary  market  transactions. 

The  Commission  notes  that  unlike  open-end 
funds  where  investors  have  the  right  to  redeem 
their  fund  shares  on  a  daily  basis,  investors  could 
only  redeem  MidCap  SPDRs  in  25,000  share  units. 
Nevertheless,  MidCap  SPDRs  will  have  the  added 
tjenefit  of  Hiquidity  from  the  secondary  market. 

"•See  Division  of  Market  R^ulation  ('•Division"). 
SEC.  The  October  1987  Market  Break  (February. 
1988)  ("1987  Market  Break  Report")  and  Division. 
SEC.  Market  Analysis  of  October  13.  and  16,  1989 
(December  1990). 

'"Program  trading  is  deHned  as  index  arbitrage  or 
any  trading  strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  1 5  or  more  stocks 
having  a  total  market  value  of  $1  million  or  more. 


Stocks.  Trading  MidCap  SPDRs  should 
also  provide  an  easy  and  inexpensive 
method  to  clear  and  settle  a  portfolio  of 
stocks. 

An  individual  MidCap  SPDR  recently 
would  have  had  a  value  of 
approximately  $34,  which  should  make 
it  attractive  to  individual  retail  investors 
who  wish  to  hold  a  security  replicating 
the  performance  of  a  broad  portfolio  of 
medium  capitalization  stocks. 
Moreover,  the  Commission  believes  that 
MidCap  SPDRs  will  provide  investors 
with  several  advantages  over  standard 
open-end  mutual  funds  specializing  in 
medium  capitalization  stocks.  In 
particular,  investors  will  be  able  to  trade 
MidCap  SPDRs  continuously 
throughout  the  business  day  in 
secondary  market  transactions  at 
negotiated  prices.^'  In  contrast. 
Investment  Company  Act  Rule  22c-l  22 
limits  holders  and  prospective  holders 
of  open-end  mutual  fund  shares  to 
purchasing  or  redeeming  securities  of 
the  fund  based  on  the  net  asset  value  of 
the  securities  held  by  the  fund  as 
designated  by  the  board  of  directors. 
Accordingly,  MidCap  SPDRs  will  allow 
investors  to  (1)  respond  quickly  to 
market  changes;  (2)  trade  at  a  known 
price;  (3)  engage  in  hedging  strategies 
not  currently  available  to  retail 
investors;  and  (4)  reduce  transaction 
costs  for  trading  a  portfolio  of  securities. 

Although  the  value  of  MidCap  SPDRs 
is  based  on  the  value  of  the  securities 
held  in  the  Trust,  MidCap  SPDRs  are 
not  leveraged  instruments.  In  essence, 
MidCap  SPDRs  are  equity  securities  that 
are  priced  off  a  portfolio  of  stocks  based 
on  the  S&P  MidCap  400  Index.^a 


•"  Because  of  potential  arbitrage  opportunities, 
the  Commission  believes  that  MidCap  SPDRs  will 
not  trade  at  a  material  discount  or  premium  in 
relation  to  their  net  asset  va<ue.  The  mere  potential 
for  arbitrage  should  keep  the  market  price  of  a 
SPDR  comparable  to  its  net  asset  value,  and 
therefore,  arbitrage  activity  likely  will  be  minimal. 
In  addition,  the  Trust  will  redeera*.  only  in-kind, 
thereby  enabling  the  Trust  to  invest  virtually  all  of 
its  assets  in  securities  comprising  the  MidCap  400 
Index. 

"17  CFR  270.22C-1  (1994).  Investment  Company 
Rule  22C-1  generally  requires  that  a  registered 
investment  company  issuing  a  redeemable  security, 
its  principal  underwriter,  and  dealers  in  that 
security  may  sell,  redeem,  or  repurchase  the 
security  only  at  a  price  based  on  the  net  asset  value 
next  computed  after  receipt  of  an  investor's  request 
to  purchase,  redeem  or  resell.  The  net  asset  value 
of  a  mutual  fund  generally  is  computed  once  daily 
Monday  through  Friday  as  designated  by  the 
investment  company's  board  of  directors.  The 
Commission  granted  MidCap  SPDRs  an  exemption 
from  this  provision  to  allow  them  to  trade  in  the 
secondary  market  at  negotiated  prices.  See 
Investment  Company  Act  Release  No.  20844 
(January  18. 1995). 

''Because  SPDRs  will  trade  like  equity  securities, 
the  margin  requirements  for  MidCap  SPDRs.  as  with 
other  PDRs.  will  be  150%  of  current  market  value 
for  short  sales,  and  50%  of  current  market  value  for 
long  positions.  These  are  the  usual  Regulation  T.  12 


Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  a  MidCap 
SPDR  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  equity  securities, 
except  that  the  value  of  a  MidCap  SPDR 
is  based  on  a  basket  of  stocks. 
Nevertheless,  the  Commission  believes 
that  MidCap  SPDRs  raise  disclosure, 
market  impact,  and  secondary  market 
trading  issues  that  must  be  addressed. 

A.  Disclosure 

Existing  Amex  rules  regarding  PDRs 
are  applicable  to  MidCap  SPDRs, 
ensuring  that  investors  are  aware  of  the 
terms,  characteristics,  and  risks  of 
trading  MidCap  SPDRs."  Accordingly, 
Amex  members  must  provide  their 
customers  trading  MidCap  SPDRs  with 
a  written  explanation,  prepared  by  the 
Amex,  describing  any  special 
characteristics  and  risks  attendant  to 
trading  MidCap  SPDRs.**  Members  and 
member  organizations  also  must  include 
this  written  product  description  with 
any  sales  material  relating  to  MidCap 
SPDRs  that  is  provided  to  customers  or 
the  public.  Finally,  any  other  written 
materials  provided  by  a  member  or 
member  organization  to  customers  or 
the  public  that  refer  to  MidCap  SPDRs 
as  an  investment  vehicle  must  include 
a  statement,  in  a  form  specified  by  the 
Amex,  that  a  circular  and  prospectus  are 
available  from  a  broker  upon  request.  A 
member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  a  series  of 
MidCap  SPDRs  for  such  omnibus 
account  will  be  deemed  to  constitute 
agreement  by  the  non-member  to  make 
the  written  product  description 
available  to  its  customers  on  the  same 
terms  as  member  firms.** 

The  Amex's  proposal  contains  no 
special  account  opening  or  customer 
suitability  rules  applicable  to  the 


CFR  220  (1994).  requirements  for  equity  margin 
stocks.  Accordingly,  the  Exchange  has  stated  its 
intention  to  obtain  margin  offset  treatment  with 
respect  to  Regulation  T  customer  margin,  both  for 
offsetting  positions  of  MidCap  SPDRs  and  an 
equivalent  amount  of  their  component  securities, 
and  for  "cover"  in  accordance  with  the  provisions 
contained  in  Section  220.5(c)(3)  governing  options. 
The  Exchange  also  intend  to  seek  similar  margin 
offset  treatment  with  respect  to  market  maker 
charges  under  Exchange  Act  Rule  15c3-l(c)(2)(x). 
17  CFR  240.15c3-l(c)(2)(x)  (1994).  T-l-phone 
Conversation  with  Michael  Cavalier,  supra  note  11. 

'•  See  Amex  Rule  1000,  Conunentary  .01. 

•"The  Amex  submitted  a  MidCap  SFT)R  product 
description  as  an  exhibit  to  its  filing.  Among  other 
things,  the  product  description  states  that  MidCap 
SPDRs  possess  risks  similar  to  those  that  exist  when 
investing  in  a  broadly  based  portfolio  of  common 
stocks,  including  the  risk  that  the  general  level  of 
stock  prices  may  decline. 

•^•■See  Amex  Rule  1000.  Commentary  01. 
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trading  of  MidCap  SPDRs.^^  therefore, 
pursuant  to  Amex  Rule  1000(a),  the 
Amex  equity  rules  governing  account 
opening  and  suitability  will  apply.  Rule 
411  provides,  among  other  things,  that 
members  shall  use  due  diUgenca  to 
learn  the  essential  facts  relative  to  every 
customer,  and  to  every  order  or  account 
accepted.^' 

B.  Market  Impact 

The  Commission  believes  that  the 
Amex  has  adequately  addressed  the 
potential  market  impact  concerns  raised 
by  its  proposal.  The  Exchange's  existing 
trading  limit  policies  regarding  FDRs 
will  apply  to  MidCap  SFDRs.  Thus. 
MidCap  SPDR  trading  will  halt  if  the 
Amex  Rule  117  circuit  breaker 
parameters  are  reached."  Similarly, 
consistent  with  Amex  Rule  918C(b).  the 
Amex  may  consider  trading  halts  in  the 
primary  market(s)  for  any  combination 
of  underlying  stocks  accounting  for  20% 
or  more  of  the  applicable  current  index 
group  value,  as  well  as  the  existence  of 
other  unusual  conditions.'" 

The  Commission  believes  that  the 
listing  and  trading  of  MidCap  SFDRs 
will  not  adversely  affect  U.S.  securities 
markets."  The  corpus  of  the  MidCap 
SPDR  Trust  will  be  a  portfolio  of  stocks 
replicating  the  S&P  MidCap  400  Index, 
a  broad-based,  capitalization-weighted 
index  consisting  of  400  actively  traded 
and  liquid  U.S.  stocks.  As  described 
above,  the  Commission  believes  that 
MidCap  SPDRs  may  provide  substantial 
benefits  to  the  marketplace  and 
investors,  inchiding  enhancing  the 
stability  of  the  markets  for  individual 
stocks.'^  Finally,  the  FDR  surveillance 


»'The  exemptions  granted  by  the  Commission 
under  the  Investment  Company  Act  of  1940  that 
pennit  the  Mcondary  market  trading  of  MidCap 
SPDRs.  however,  are  specifically  conditioned  upon 
the  customer  disclosure  requirements  described 
above.  See  Investment  Company  Ad  Release  No. 
20797  (December  23, 1994).  60  FR  163. 

'■See  Amex  Rule  411. 

''*The  circuit  breaker  rules  provide  that  trading 
in  the  slock,  options,  and  futures  markets  will  halt 
for  one  hour  if  the  Dow  (ones  Industrial  Average 
("DflA")  declines  250  points  or  more  bom  its 
previous  day's  closing  level,  and  thereafter  trading 
will  halt  for  an  additional  two  hours  if  the  DJIA 
declines  400  points  from  the  previous  day's  close. 
The  triggering  of  futures  price  limits  for  the  S&P 
500.  SAP  100.  or  Maior  Market  Index  futures, 
however,  will  not  in  themselves  result  in  a  halt  in 
MidCap  SPDR  trading  or  delayed  openings.  Such  an 
event,  however,  could  be  considered  by  the 
Exchange,  along  with  other  (actors,  in  deciding 
whether  to  halt  trading. 

^See  Securities  Exchange  Act  Release  No.  31591. 
supra  note  S. 

"  The  Commission  notes  that  SPDRs  have  been 
trading  on  the  Amex  since  January  29. 1993. 
without  incident. 

^^Even  though  PDR  transactions  may  serve  as 
subelitutes  for  transactions  in  the  cash  market, 
thereby  making  the  order  (low  in  individual  stocks 
smaller  than  would  otherwise  be  the  case,  the 


procedures,  that  incorporate  and  rely 
upon  existing  Amex  surveillance 
procedures  governing  options  and 
equities,  will  apply  to  MidCap  SPDRs. 

C.  Trading  Rules 

The  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 
trading  of  MidCap  SPDRs.  MidCap 
SPDRs,  like  other  FDRs.  are  equity 
securities  that  will  be  subject  to  Amex 
rules  governing  the  trading  of  equity 
securities,  including,  among  others, 
rules  governing  the  priority,  parity,  and 
precedence  of  orders  and  the 
responsibilities  of  specialists.  In 
addition,  the  Amex  has  developed 
specific  listing  and  deli.sting  criteria  for 
MidCap  SPDRs.  These  cTiteria  should 
help  to  ensure  that  a  minimum  level  of 
liquidity  will  exist  in  MidCap  SPDRs  to 
allow  for  the  maintenance  of  fair  and 
orderly  markets.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  MidCap  SPDRs 
provide  adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 

D.  Dividend  Reinvestment 

The  Commission  finds  that  the 
Exchange's  proposal  to  amend  its  Rule 
1000(b)  definition  of  FDRs  is  consistent 
with  the  Act.  Specifically,  the 
amendment  makes  clear  that  the  DTC 
Dividend  Reinvestment  Service  will  be 
made  available  for  the  use  of  PDR 
holders  through  DTC  participant  brokers 
for  the  re-investment  of  the  cash 
proceeds  of  dividend  equivalent 
payments.''  This  should  provide 
investors  with  a  convenient  means  of  re- 
investing dividend  equivalent  payments 
received  from  SPDRs. 


Commission  acknowledges  that  during  turbulent 
market  conditions  the  ability  of  large  institutions  to 
redeem  or  create  PDRs  could  conceivably  have  an 
impact  on  price  levels  in  the  cash  market.  In 
particular,  if  a  PDR  is  redeemed,  the  resulting  long 
stock  position  could  be  sold  into  the  market, 
thereby  depressing  process  further.  The 
Commission  notes,  however,  that  the  redemption  or 
creation  of  PDRs  likely  will  not  exacerlnte  a  price 
movement  because  PDRs  will  be  subject  to  the 
equity  margin  requirements  of  50%  and  PDRs  are 
non-leveraged  instruments.  In  addition,  as  noted 
above,  during  turbulent  market  conditions,  the 
Commission  believes  PDRs.  including  MidCap 
SPDRs,  will  serve  as  a  vehicle  to  acconunodate  and 
"bundle"  order  flow  that  otherwise  would  (low  to 
the  cash  market,  thereby  allowing  such  order  flow 
to  be  handled  more  efTiciently  and  effectively. 
Accordingly,  although  PDRs  and  MidCap  SPDRs 
could,  in  certain  circumstances,  have  an  impact  on 
the  cash  market,  on  balance  the  Commission 
believes  that  the  product  will  be  beneOcial  to  the 
marketplace  and  can  actually  aid  in  maintaining  ' 
orderly  markets. 

'^The  product  description  also  will  be  changed 
to  make  it  clear  to  investors  the  availability  of  the 
Dividend  Reinvestment  Service. 


IV.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  Section 
6(b)(5).'*  As  noted  above,  the  trading  of 
MidCap  SPDRs  on  a  secondary  market 
should  provide  a  variety  of  benefits  to 
the  marketplace  and  investors  trading 
portfolios  of  securities.  Accordingly,  the 
Commission  believes  that  MidCap 
SPDRs  will  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

h  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
prof)osed  rule  change  (SR-AMEX-94- 
52),  as  amended,  is  approved. 

For  the  Conunission.  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  95-7988  Filed  3-30-95;  8;45  ami 
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Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc.;  Order  Approving 
Proposed  Rule  Change  To  Extend 
Certain  SOES  Rules  Through  October 
2.1995 

March  27. 1995. 

I.  Introduction 

On  February  10. 1995,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b-4  thereunder.*  The  NASD  proposes 
to  extend  through  October  2,  1995 
certain  of  the  prior  changes  to  its  Small 
Order  Execution  System  ("SOES")  that 
were  implemented  in  January  1994 
("January  1994  Amended  SOES 
Rules"),'  modified  in  January  1995 


J«  15  use.  578ftb)(5)  (1988). 

"17  CFR  200.30-3(a)(12)  (1994). 

'15U.S.C78s(b)(l)(1968). 

'  17  CFR  240.19b-4  (1994). 

'Securities  Exchange  Act  Release  No.  33377  (Dec. 
23. 1993).  S«  FR  69419  (Dec  30.  1993)  (approving 
the  Interim  SOES  Rules  on  a  one-year  pilot  basis 
effective  lanuary  7, 1994).  See  also  Securitie* 
Exchange  Act  Release  No.  33424  (Jan.  5. 1994) 


("January  1995  Amended  SOES 
jiules")  *  and  are  scheduled  to  expire 
today.  Without  further  Commission 
action,  the  SOES  rules  would  revert  to 
those  in  effect  prior  to  the  January  1994 
Amended  SOES  Rules. 

Although  characterized  by  the  NASD 
as  a  proposal  to  extend  the  January  1995 
Amended  SOES  Rules,  under  this 
proposal,  SOES  will  operate 
significantly  different  from  its  current 
operation.  Most  notably,  the  NASD's 
cxurent  proposal  does  not  include 
extension  of  the  currently  effective  500 
share  maximum  SOES  order  size 
limitation  and.  accordingly,  the 
maximum  order  size  will  return  to  1.000 
shares  on  March  28, 1995.  While  the 
methodology  for  calculating  the 
minimum  exposure  limit  will  remain 
unchanged  from  the  January  1994 
Amended  SOES  Rules,  increasing  the 
maximum  order  size  from  500  shares  to 
1,000  shares  will  raise  the  minimum 
expostu^  limit  applicable  to 
unpreferenced  orders.  For  market 
makers  electing  not  to  use  the 
automated  quotation  update  feature,  the 
minimum  exposure  limit  will  rise  from 
1,000  shares  to  2,000  shares  and,  for 
those  electing  to  use  this  feature,  the 
minimum  exposure  limit  will  rise  from 
500  to  1,000  shares.  Moreover,  the 
current  proposal  will  not  reinstate  the 
short  sale  proliibition.  Thus,  in 
comparison  to  the  January  1994 
Amended  SOES  Rules,  the  effect  of  this 
proposal  is  to  remove  or  alter  every 
change  made  to  SOES  so  that  retail 
investor  access  to  the  Nasdaq  market  is 
improved. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
February  21.  1995.'  For  the  reasons 
discussed  below,  this  order  approves 
the  propose  rule  change  until  October  2. 
1995. 

II.  Description  of  the  Current  and  Prior 
Proposals 

The  NASD  proposes  to  extend  two  of 
the  four  January  1994  Amended  SOES 
Rules.  Specifically,  the  NASD  proposes 
to  extend  imtil  October  2. 1995  changes 
that: 

(1)  Reduce  the  minimum  exposure 
limit  for  "unpreferenced"  SOES  orders 
frtjm  five  times  the  maximum  order  size 
to  two  times  the  maximum  order  size, 
and  eliminate  the  exposure  Umits  for 
"preferenced"  SOES  (vders;  and 


(2)  Add  an  automated  functioo  ior 
updating  market  luakar  qtiotationa  when 
the  market  maker's  exposure  limit  has 
been  exhausted  (market  nMkers  usii>g 
this  update  functions  may  establish  an 
exposure  bmit  equal  to  the  maximum 
order  size  for  that  security). 

In  contrast,  the  January  1994 
Amended  SOES  Rules  included  the 
above  two  changes  as  well  as  changes 
that: 

(1)  Reduced  the  maximum  size  order 
eligible  for  SOES  execution  from  1,000 
shares  to  500  shares;  and 

(2)  Prohibited  short  sale  transactions 
through  SOES. 

The  January  1995  Amended  SOES 
Rules  continued  all  of  the  January  1994 
Amended  SOES  Rules  except  for  the 
short  sale  prohibition.® 

III.  Comments 

The  Commission  received  comments 
from  seven  commenters,  with  four 
supporting  the  proposal  and  three 
opposing  it.  The  NASD  responded  to 
these  conunents  in  a  letter  dated  March 
22,  1995.7  Subsequently,  two  of  the 
original  seven  commenters  submitted 
letters  reiterating  their  respective 
positions;  one  of  these  supported  the 
proposal  and  the  other  opp>osed  it. 

Cienerally,  commenters  supporting  the 
proposal  argue  that  approval  of  the 
March  1995  Amended  SOES  Rules  will 
limit  the  exposure  of  market  makers  to 
multiple  executions.,  which  will  benefit 
retail  investors  by  producing  narrower 
spreads  and  more  liquid  markets. 

Commenters  opposed  to  the  proposal 
argue  that  the  statistical  ai>d  market 
quality  data  cited  by  the  NASD  in 
suppcMi  of  its  proposal  are  not  sufficient 
to  support  the  NASD's  position.  They 
contend  that  the  two  studies  on  which 
the  NASD  relies  fail  to  demonstrate  any 
increase  in  market  quality  as  a  result  of 
the  rules  and  that  market  makers  have 
ample  opportunity  to  update  their 
quotes  in  order  to  avoid  multiple  SOES 
executions.  One  commenter  also  argued 
that  the  NASD  has  not  provided  a 
sufficient  basis  for  estabhshing  the 
minimum  exposure  limit  at  2,000  shares 
and  that  determining  the 
appropriateness  of  the  automated 
quotation  update  feature  is  not  possible 
without  information  about  the  extent  of 
its  use.  Commenters  opposed  to  the 
NASD's  January  1994  Amended  SOES 
Rules  and  January  1995  Amended  SOES 


Rules  argued  that  decreasing  the 
minimum  exposure  limit  will  increase   " 
the  potential  for  order  queues  to 
develop  and,  thus,  result  in  inferior 
executiims  for  retail  costomers. 

W.  Discission 

The  Commission  must  approve  a 
proposed  NASD  rule  change  if  it  finds 
that  the  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereurKier  that  govern 
the  NASD.«  In  evaluating  a  given 
proposal,  the  Commission  examines  the 
record  befcwe  it  and  relevant  fectors  and 
information.'  After  balancing  the 
advantages  and  disadvantages  of 
extension,  the  Qwnmission  believes  that 
approval  of  the  March  1995  Amended 
SOES  Rules  through  October  2,  1995 
meets  the  above  standards.  Specifically, 
the  Commission  believes  that  returning 
the  maximum  order  size  to  l.CKK)  shares, 
thus  increasing  the  minimum  exposure 
limit  from  1 ,000  shares  to  2.000  shares, 
and  maintaining  the  automated 
quotation  update  feature  is  appropriate 
while  the  NASD  considers  other 
methods  for  handUng  small  orders  from 
retail  customers. 

In  connection  with  the  January  1995 
Amended  SOES  Rules,  the  NASD 
submitted  an  econwretric  study 
conducted  by  the  NASD's  Economic 
Research  Department '°  and 
commissicmed  a  coiisulting  economist 
to  provide  an  assessment  of  the  effect  of 
the  January  1994  Amended  SOES 
Rules.*'  In  surrmiary,  the  NASD's 


(order  denying  stay  and  granting  interim  stay 
through  January  25. 1994)  and  Securities  Exchange 
Act  Release  Mo.  33635  (Feb.  17.  T994)  (order 
denying  renewed  appUcatioo  for  stay). 

'Sccorities  Exduoge  Ad  Release  No.  35275  (Jan. 
2S.  1995).  60  FR  IkU7  (Ptb.  1. 1995). 

•Securities  ExtitM^  Ad  K«1ms«  No.  35364  ^eb, 
13.  1996).  «0  FD  9704  (Fein  21. 1996). 


■■  Thus,  short  sales  in  coniptiaBce  vriih  the 
NASD's  sJbon  sates  rule  applicable  to  the  Nasdaq 
market  as  a  whole  are  permitted  in  SOES.  .\ASD 
Manual,  Rules  of  FairPrwrticw.  Sec.  48,  OCH 
122S0H. 

'  Letter  from  Richard  Ketchum,  Executive  Vice 
President  k  Chief  OpwaUnc  OffKa.  MASO.  to 
Jonathan  G.  Kalx.  Secretary.  SGC( Mm.  22.  ttMSk 


•  15  U.S.C  5  78e(b).  The  Copuuiseians  statutory 
role  Is  limited  to  evalualing  the  rules  as  proposed 
against  the  statutory  standards.  See  S.  Rep.  No.  75, 
94th  Cong.,  isf  Sess..  at  13  (1975). 

«In  the  Sectjrilies  Acts  Amendments  of  1975. 
Congress  directed  the  Conunission  to  oae  Its 
authority  under  tbe  Act,  iocludmg  its  authority  to 
approve  SRO  rulla  changes,  lo  fosier  the 
establifihment  of  a  national  market  system  and 
promote  the  goals  of  economicallv  efficient 
securities  transactions,  (air  competition,  and  best 
execution.  Congress  granted  tbe  Comoiissiofl 
"broad,  discretionary  powers"  and  "maximum 
flexibility"  to  develop  a  national  market  system  and 
to  carry  out  these  objectives.  Furthermore.  Cortgress 
gave  the  Commission  "the  power  lo  classify 
markets,  flnns,  and  securities  in  any  manner  H 
deems  necessary  or  appropriate  in  tbe  public 
interest  or  for  the  protedion  of  investors  and  to 
facilitate  the  dei-elopmenf  of  subsystems  within  the 
national  market  system."  S  Rep.  No.  75,  94tb 
Cong.,  i»t  Seas..  a<  7  (1975 )l 

'"SecnHlies  Exchange  Act  Release  No.  3S<MtO 
(Dec.  9,  1994).  59  FR  65109  (Dec  16. 1994).  The 
NASD's  Economic  Research  Department  examined 
Nasdaq  bid-ask  spreads  tn  specific  stocks  and  price 
volatility  on  two  sample  days  each  month  from 
Nowentber  1993  (three  months  prior  to  the  efiective 
date  of  tbe  rales)  ihrougfc  Augu&l  1994 

"  Letter  from  (ohn  F.  Olson.  Counsel  in*  the 
NASD.  Gibson.  Dmmt  k  Cmlchcr,  to  fon;i)ha»  Katz. 
Secretary.  SEC  (Dec  JO.  1994)  Itsbmitiiog  ib 
connection  with  FiK-  No.  SK-^'.^Sl>-94-68  analysis 
entitled TIm  Aasackatloa  BetwMB  the hUCTim  SOkS 
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Economic  Research  Department  found 
that  since  implementation  of  the 
January  1994  Amended  SOES  Rules:  (a) 
spreads  in  Nasdaq  securities  have 
declined;  and  (b)  volatility  of  Nasdaq 
securities  appears  to  be  unchanged, 
except  for  a  brief,  market-wide  period  of 
volatility  in  March  and  April  1994.  The 
commissioned  study  reported  that  while 
pen;entage  quoted  spreads  increased  a 
statistically  insignificant  amount, 
percentage  quoted  spreads  adjusted  for 
other  determining  factors  declined  by  a 
statistically  significant,  but 
economically  insignificant,  amount. 
From  this  data,  the  author  concluded 
that  the  January  1994  Amended  SOES 
Rules  did  not  harm  market  quality.  In 
support  of  its  current  proposal,  the 
NASD  also  relies  on  these  studies  for 
the  proposition  that  the  January  1994 
Amended  SOES  Rules  and  the  January 
1995  Amended  SOES  Rules  collectively 
and  individually  have  improved  the 
quality  of  the  Nasdac^  market. 

In  its  order  approving  the  January 
1995  Amended  SOES  Rules,  however, 
the  Commission  expressed  its  belief  that 
the  empirical  data  submitted  by  the 
NASD  demonstrated  neither  significant 
improvement  to  nor  serious 
deterioration  in  the  quality  of  the 
Nasdaq  market  subsequent  to  the 
adoption  of  the  January  1994  Amended 
SOES  Rules.'*  Since  Commission 
approval  of  the  January  1995  Amended 
SOES  Rules,  no  data  concerning  the 
impact  of  the  January  1994  Amended 
SOES  Rules  or  the  January  1995 
Amended  SOES  Rules  has  been 
submitted.  The  Commission,  therefore, 
continues  to  believe  that  empirical 
evidence  submitted  by  the  NASD 
demonstrates  neither  a  significant 
improvement  to  nor  serious 
deterioration  in  the  quality  of  the 
Nasdaq  market  subsequent  to  the 
adoption  of  the  January  1994  Amended 
SOES  Rules.  Moreover,  the  Commission 
believes  this  is  true  whether  the 
amended  SOES  rules  are  viewed 
collectively  or  individually. 

The  absence  of  negative  implications 
for  market  quality  must  be  considered  in 
conjunction  with  other  effects  of  the 
recent  changes  to  SOES  on  the  investing 
public.  The  current  proposal,  in 
conjunction  with  termination  of  the 
short  sale  prohibition  in  January  1995, 
restores  much  of  the  access  retail 
investors  with  small  orders  enjoyed 


Rules  and  Nasdaq  Market  Quality  prepared  by  Dean 
Furbush.  Ph.D..  Economists  Incorporated  (Dec  30. 
1994)).  This  analysis  compared  sample  days  in  the 
three  months  prior  to  and  three  months  after  the 
effective  date  of  the  January  1094  Amended  SOES 
Rules. 

"Securities  Exchange  Art  Release  No.  35275 
(Jan.  25.  1995).  60  FR  6327  (Feb.  1.  1995) 


prior  to  the  January  1994  Amended 
SOES  Rules  and.  thus,  the  Commission 
believes  that  a  sufficient  basis  exists  for 
approving  the  NASD's  proposal. 
Effective  March  28.  1995.  the  1.000 
share  maximum  order  size  in  effect 
prior  to  the  January  1994  Amended 
SOES  Rules  will  be  restored.  This  will 
provide  retail  investors  enhanced 
opportunity  to  obtain  execution  of 
transactions  between  500  and  1.000 
shares  and.  accordingly,  will  improve 
access  to  the  Nasdaq  market.  The 
Commission  believes  that  the  net  effect 
of  the  instant  proposal  and  the  January 
1995  Amended  SOES  Rules  is  a 
substantial  departure  from  the  January 
1994  Amended  SOES  Rules,  and  would 
eliminate  the  economically  significant 
restrictions  imposed  on  order  entry 
firms  by  the  prior  rules. 

The  NASD's  proposal  will  continue 
the  methodology  for  calculating  a 
market  maker's  minimum  exposure 
limit;  that  is.  two  times  the  maximum 
order  size  rather  than  the  pre-January 
1994  Amended  SOES  Rules  calculation 
of  five  times  the  maximum  order  size. 
Restoring  the  pre-January  1994 
Amended  SOES  Rules  maximum  order 
size  of  increasing  the  minimum 
exposure  limit  from  1.000  shares  to 
2.000  shares. 

Moreover,  the  current  methodology 
for  calculating  a  market  maker's 
outstanding  exposure  limit  will 
continue  to  exclude  orders  executed 
pursuant  to  a  preferencing  arrangement. 
Under  the  SOES  Rules  prior  to  the 
January  1994  Amended  SOES  Rules, 
both  preferenced  and  unpreferenced 
orders  were  considered  when 
calculating  a  market  maker's  remaining 
exposure  limit.  Thus,  in  relative  terms, 
the  2,000  share  exposure  limit 
potentially  provides  greater  liquidity 
compared  to  the  pre-January  1994 
Amended  SOES  Rules'  5,000  share 
minimum  exposure  limit.  This  assures 
enhanced  access  to  Nasdaq  market 
makers  by  both  firms  with  and  without 
preferencing  arrangements. 

The  Commission  believes  that  while 
the  proposal  does  not  restore  the  pre- 
January  1994  Amended  SOES  Rules 
minimum  exposure  limit,  it  provides 
customers  fair  access  to  the  Nasdaq 
market  and  reasonable  assurance  of 
timely  executions.  In  this  regard,  the 
maximum  order  size  will  equal  the  size 
requirement  prescribed  under  the  Firm 
Quote  Rule  and  NASD  rules  governing 
the  character  of  market  maker 
quotations.''  Moreover,  market  maker's 
minimum  exposure  limit  for 
unpreferenced  orders  will  be  double  its 


minimum  size  requirement  prescribed 
under  these  rules.'* 

The  Commission  also  believes  that 
extending  the  automated  update 
function  is  consistent  with  the  Firm 
Quote  Rule.  The  update  function 
provides  market  makers  the  opportunity 
to  update  automatically  their  quotations 
after  executions  through  SOES;"  under 
the  Commission's  firm  Quote  Rule, 
market  makers  are  entitled  to  update 
their  quotations  following  an  execution 
and  prior  to  accepting  a  second  order  at 
their  published  quotes.'* 

The  Commission  notes  commenter 
views  that  the  NASD's  proposal  does 
not  go  far  enough  in  restoring  access 
available  to  investors  prior  to  the 
January  1994  Amended  SOES  Rules.  As 
discussed  above,  however,  the  current 
proposal  does  offer  investors 
significantly  wider  latitude  than  the 
January  1994  Amended  SOES  Rules  and 
the  January  1995  Amended  SOES  Rules. 
Moreover,  the  limited  duration  of  the 
proposal  will  give  the  NASD  and 
interested  persons  an  opportunity  to 
assess  the  broader  implications  of 
immediate  execution  of  orders  between 
500  and  1,000  shares  through  SOES. 

V.  Conclusion 

As  indicated  above,  the  Commission 
has  determined  to  approve  the  March 
1995  Amended  SOES  Rules  through 
October  2,  1995.  In  light  of  the  balance 
of  factors  described  above  and  the 
limited  duration  of  the  current  proposal, 
the  Commission  believes  extension  of 
the  changed  methodology  for 
calculating  the  minimum  exposure  and 
the  addition  of  an  automatic  quotation 


"SASD  Manual.  Schedules  to  the  By-Laws. 
Schedule  D.  Part  V.  Sec.  2(a),  (CCH)  1 1819. 


'«l7CFR240.llAcl-l(c).  Nonetheless,  the 
Commission  is  concerned  about  the  potential  for 
delayed  and/or  inferior  executions.  In  this  regard, 
the  Commission  expects  the  NASD  to  monitor  the 
extent  to  which  exposure  limits  are  exhausted,  the 
extent  to  which  the  automated  quotation  update 
feature  is  used,  and  the  effects  these  two  aspects 
have  on  liquidity.  Moreover,  the  Commission 
expects  the  NASD  to  consider  the  possibility  of 
enhancements  to  eliminate  the  potential  for  delayed 
and/or  inferior  executions. 

"In  its  response  to  commenters,  the  NASD 
indicated  that  21  percent  of  market  makers  in 
Nasdaq  National  Market  securities  use  the 
automated  quotation  update  feature  resulting  in  38 
percent  of  all  market  making  positions  in  Nasdaq 
National  Market  securities.  Letter  from  Richard 
Ketchum.  Executive  Vice  President  k  Chief 
Operating  Officer.  NASD,  to  Jonathan  G.  Katz. 
Secretary.  SEC  (Mar.  22.  1995). 

■*The  Firm  Quote  Rule  requires  market  makers 
to  execute  orders  at  prices  at  least  as  favorable  as 
their  quoted  prices.  The  Rule  also  allows  market 
makers  a  rea^nable  period  of  time  to  update  their 
quotations  following  an  execution,  allows  market 
makers  to  reject  an  order  if  they  have 
communicated  a  quotation  update  to  their  exchange 
or  association,  and  provides  for  a  size  limitation  on 
liability  at  a  given  quote.  17  CFR  240  llAcl-l(cK2). 
See  also.  Securities  Exchange  Act  Release  No. 
14415  (Jan.  16.  1978).  43  FR  4342  (Feb.  1.  1978). 


update  feature  is  consistent  with  the 
Act. 

The  Commission,  in  the  exercise  of 
the  authority  delegated  to  it  by 
Congress,  and  in  light  of  its  experience 
regulating  securities  markets  and  market 
participants,  has  determined  that 
approval  of  the  March  1995  Amended 
SOES  Rules  until  October  2,  1995  is 
consistent  with  maintaining  investor 
protet;tion  and  fair  and  orderly  markets, 
and  that  these  goals,  on  balance, 
outweigh  any  possible  anti-competitive 
effects  on  order  entry  firms  and  their 
customers. 

Accordingly,  the  Commission  finds 
that  the  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particular.  Sections  15A(b)(6), 
15A(b)(9),  and  15A(b)(ll).  In  addition, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the 
Congressional  objectives  for  the  equity 
markets,  set  out  in  Section  11  A,  of 
achieving  more  efficient  and  effective 
market  operations,  fair  competition 
among  brokers  and  dealers,  and  the 
economically  efficient  execution  of 
investor  orders  in  the  best  market. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
instant  rule  change  SR-NASE>-95-8  be, 
and  hereby  is,  approved,  effective 
March  28, 1995  through  October  2, 
1995. 

By  the  Commission. 
lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-7987  Filed  3-30-95;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-015] 

Load  Lines:  Barges  on  Lake  Michigan 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  current  policy  exempting 
unmanned,  river-service,  dry-cargo 
barges  operating  on  Lake  Michigan 
between  Chicago  (Calumet  Harbor). 
Illinois,  and  Milwaukee,  Wisconsin, 
from  the  requirement  that  they  have  a 
Great  Lakes  Load  Line  Certificate.  In 
order  to  qualify  for  the  exemption,  the 
barges  must  meet  certain  specified 
requirements  intended  to  provide  a 
level  of  safety  equivalent  to  that 
provided  under  the  Great  Lakes  load 
line  regulations.  Also,  the  Coast  Guard 
proposes  to  exempt  similar  barges  under 


the  same  requirements  operating 
between  Chicago  (Calumet  Harbor), 
Illinois,  and  St.  Joseph  (Benton  Harbor), 
Michigan.  These  changes  should 
facilitate  the  movement  of  goods  along 
these  routes  while  maintaining  an 
equivalent  level  of  safety. 
DATES:  This  exemption  is  effective 
March  31, 1995.  Comments  must  be 
received  on  or  before  May  15, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-015). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SVV.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters,  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Hayden,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  U.S.  Coast  Guard  (G-MTH- 
3),  room  1308,  2100  Second  Street,  SW  , 
Washington  DC  20593-0001.  The 
telephone  number  is  (202)  267-2988. 

SUPPLEMENTARY  INFORMATION: 

Changes  to  the  Chicago  to  Milwaukee 
Route  Exemption 

On  September  21,  1992,  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (57  FR  43479)  announcing  that 
unmanned  barges  designed  for  river 
service  and  carrying  dry,  non-hazardous 
cargo  from  the  Illinois  River  system,  via 
Chicago  and  Lake  Michigan,  to 
Milwaukee,  Wisconsin,  are  exempt  from 
the  requirement  that  they  have  a  Great 
Lakes  Load  Line  Certificate  under  46 
CFR  part  45.  In  order  to  qualify  for  the 
exemption,  the  barges  must  have  a 
Limited  Service  Domestic  Voyage  Load 
Line  Certificate  and  meet  certain  special 
operating  restrictions  and  conditions. 
Under  46  CFR  45.15(a),  Coast  Guard 
determined  that,  due  to  the  shehered 
nature  of  the  voyage  along  the  coast  of 
Lake  Michigan  and  to  the  special 
restrictions  and  conditions  imposed,  it 
would  be  unreasonable  to  require  these 
barges  to  have  a  Great  Lakes  load  line 
under  46  CFR  part  45. 

Based  on  experience  gained  since 
1992,  the  Coast  Guard  is  making  the 
following  changes  to  the  special 
restrictions  and  conditions  for  the 
exemption: 


(1)  The  lead  barge  of  the  tow  must 
have  a  raked  bow.  [See  paragraph  II.4. 
below.]  Comments  received  at  a  joint 
Coast  Guard/industry  meeting  held  in 
Muskegon,  Michigan,  on  October  24. 
1994,  indicated  that  using  a  box  (square 
end)  barge  as  the  lead  for  the  tow  greatly 
reduces  the  transit  sp)eed.  thereby 
increasing  the  transit  time. 
Representatives  from  several  companies 
operating  barges  on  the  Chicago  to 
Milwaukee  route  stated  that  they  now 
use  a  rake-end  barge  as  the  lead  barge. 
An  increase  in  speed  should  reduce  the 
transit  time  to  a  harbor  of  safe  refuge  in 
the  event  of  an  adverse  change  in  the 
weather. 

(2)  Paragraph  III.5.  allows  the  initial 
load  line  survey  for  barges  less  than  10 
years  old  to  be  conducted  with  the  barge 
remaining  in  the  water,  rather  than 
drydocked  or  hauled  out  of  the  water  as 
presently  required.  A  survey  afloat 
should  be  sufficient  in  light  of  the 
restricted  nature  of  the  route,  the 
relatively  benign  environment  of  river 
service,  and  the  relatively  small  portion 
of  time  the  barges  would  be  operating 
on  Lake  Michigan.  When  the  barge 
reaches  10  years  of  age  or  upon 
expiration  of  its  Limited  Ser\'ice 
Domestic  Voyage  Load  Line  Certificate, 
whichever  occurs  first,  the  survey  must 
include  drydocking.  (See  paragraph 
III.6.1 

(3)  Carrying  cargo  to  a  Lake  Michigan 
port  not  along  the  designated  route  is 
prohibited.  (See  paragraph  n.2.|  The 
purpose  for  the  exemption  is  to  provide 
uninterrupted  service  between  the 
inland  waterway  system  and  certain 
Lake  Michigan  ports  and  not  to 
circumvent  traditional  intra-lake  service 
provided  by  Great  Lakes-capable  barges. 

Establishment  of  the  Chicago  to  St. 
Joseph  Route  Exemption 

As  recommended  by  ABS  Americans 
(ABS)  on  January  9, 1995,  the  Coast 
Guard  is  granting  that  a  similar 
exemption  with  the  same  restrictions  for 
voyages  between  Calumet  Harbor  and 
Benton  Harbor,  St.  Joseph,  Michigan. 
The  Coast  Guard  is  allowing  45  days  for 
public  comment  and  may  amend  this 
exemption  based  on  the  comments 
received. 

To  eliminate  duplicative  paperwork, 
an  approval  for  operation  on  one  route 
constitutes  an  approval  for  operation  on 
both  routes.  (See  paragraph  1.3.] 

For  the  reasons  set  out  above,  the 
Coast  Guard,  under  46  U.S.C.  5108  and 
46  CFR  45.15(a).  amends  the  exemption 
announced  in  the  notice  of  September 
21.  1992.  (57  FR  43479)  as  follows: 
LIMITED  SERVICE  DOMESTIC 
VOYAGE  LOAD  LINE  ROUTES: 
CHICACiO.  ILLINOIS.  TO  MILWAUKEE, 
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WISCONSIN.  AND  CHICAGO. 
ILLINOIS.  TO  ST  JOSEPH,  MICIUGAN 

/  Central 

1.  A  barge  operating  under  the 
ibllouutg  re&trictions  and  complyinj; 
with  the  following  conditions  is  exempt, 
under  46  CFR  45.15(a).  from  46  CFR 
part  45.  Great  Lakes  Load  Lines. 

2.  This  exemption  .<;upersedes  the 
exemption  announced  in  the  notice 
published  in  the  Federal  Register  on 
September  21.  1992.  (.57  FR  43479). 

3.  An  approval  for  operation  on  either 
route  described  in  paraf^raph  II. 2.  results 
in  an  approval  for  operation  on  both 
routes.  A  load  line  cenificate  under 
paragraph  II  for  operation  on  either 
route  may  be  amended,  upon  written 
request  to  ABS  Americans,  to  indude 
operation  on  both  routes. 

!l  Operating  Restrictions 

Each  barge  muf^t  have  a  Limited 
Service  Ooraestic  Voyage  Load  Line 
Certifitate  under  46  CFR  part  44  The 
following  restrictions  apply  and  must 
appear  on  the  t:ertificate: 

1.  The  certincate  is  valid  only  far 
unmanned,  river-service,  dry -cargo 
barges. 

2.  Barge  operation  is  Limited  to 
voyages  between  Calumet  Hartxtr. 
Chicago.  Illinois,  and  Milwaukee. 
VVi.sconsin.  and  between  Calumet 
Hartwr  and  Benton  Harbor.  St.  Jwieph. 
Michigan  Barges  may  make  stops  at 
intermediate  ports  along  a  route: 
however,  they  may  not  carry  cargo 
directly  from  a  Lake  Michigan  port  on 
one  roule  to  a  Lake  Michigan  port  on  the 
other  route  without  first  entering  the 
river  system  at  CaUimet  Harbor. 

3.  Hatardous  materials,  as  defined  in 
46  CFR  part  148  and  49  CFR  liiapter  1. 
subchapter  C.  raay  not  be  carried  as 
cargo.  Cargo  is  Limited  to  dry 
commodities,  such  as  steel  products, 
heavy  machinery,  dry  bulk  fertilizer, 
grain,  bulk  cement,  scrap  materials,  and 
forest  products. 

4  The  towing  vessel  must  have 
adequate  horsepower  to  handle  the  size 
of  the  tow.  with  a  minimum  of  1.000 
horsepower.  The  tow  is  limited  to  a 
maximum  of  three  barges,  with  the  lead 
barge  having  a  raked  bow. 

5.  Before  beginning  each  voyage,  the 
towing  vessel  operator  shall  ensure  that 
each  barge  of  the  tow  meets  the 
following  requirements. 

(a)  Deck  and  side  shell  plating  is  Xree 
of  visible  holes,  fractures,  or  serious 
indentolioiis.  as  well  as  damage  that 
would  be  considered  ih  ext.ess  of 
normal  wear. 

(b)  The  cargo  box  side  aad  -end 
(.timings  are  watertight. 


(c)  Ail  manholes  are  covered  and 
secured  waterti^L 

6.  The  towing  vessel  operator  shall 
maintain  radio  contact  with  the  lcK:al 
weather  radio  network. 

7.  Before  getting  underway,  the 
towing  vessel  operator  shall  determine 
the  weather  expected  along  the 
propased  route.  If  the  following  wind 
speed  and  wave  height  limits  are 
expected  to  be  exceeded  at  any  time 
during  the  course  of  the  planned  voyage 
on  Lake  Michigan,  the  towing  vessel 
may  i>ot  leave  harbor: 

(a)  When  operating  between  Chicago 
and  Milwaukee. 


Wind 
direction 

Conbnous 
veiocity 
(knots) 

Wave  height 

SE.E.NE 
N.  S.  W. 
NW.  SW 

15 
20 

4  feet  (12  m) 
4teet  (1.2  m) 

(b)  When  operating  between  Chicago 
and  St.  Joseph. 

Wtnd 
direction 

CoMtmuous 
velocity 
(knots) 

Wave  height 

N.  W.  NW. 

SW 
E.  S.NE. 
SE 

15 
20 

4  feet  (1.2  m) 
4  feet  (1.2  m) 

While  underway,  if  the  wind  speed 
and  wave  height  exceed  the  limits 
above,  the  towing  x'essel  must  proceed 
immediately  to  the  nearest  harbor  of 
safe  refuge. 

8.  The  distanc:e  from  shore  during  the 
course  of  a  voyage  may  not  exceed  5 
rtautical  miles. 

9  Towing  is  permitted  only  if  ice 
c:onditions  are  s\ich  thai  operation  of  the 
N-essel  is  not  imperiled. 

lU.  f^TBcaiitions  must  be  taken  to 
prevent  shiftiJ^!  of  cargo. 

1 1 .  The  operational  requirements  in 
paragraph  U  are  in  addition  to  other 
applicable  requirements  for  operation 
on  the  Great  liakes. 

Ill  Barge  Cnnditions 

A  barge  that  meets  the  following 
requirements  is  eligible  for  a  Limited 
Service  Domestic  Voy-age  Load  Line 
Certificate.  ABS  Americas  is  authorized 
to  issue  these  c:ertificales  on  behalf  of 
the  Coast  Guard. 

In  determining  a  barge's  suitability  for 
a.ssignment  of  a  limited  service  load 
line,  the  following  variances  apply: 

1.  The  barge  length  to  depth  ratio 
must  not  exceed  22. 

2.  The  barge  must  be  built  and 
maintained  to  lite  siiaimum  scantlings 
of  the  Anerican  Bureau  of  Shipping; 
(ABS)  River  Rules  in  effect  at  the  tiiae 


of  construction.  ABS  must  be  pro\*ided 
with  evidence  demon.strating 
compliance  with  the  ABS  River  Rules. 

3.  The  freeboard  assigned  to  the  barge 
must  be  at  least  24  inches  (610 
millimeters).  For  an  open-hopper  barge, 
the  operating  freeboard  combined  with 
the  height  of  the  cargo  box  coamings 
must  beat  least  54  inches  (1372 
millimeters). 

4.  An  initial  load  line  survey  under  46 
CFR  42.09-25  and  subsequent  annual 
surveys  under  46  CFR  42.09-^0  are 
required  to  determine  compliance  with 
the  requirements  of  this  notice,  the 
condition  of  all  watertight  openings  and 
closures,  and  the  structural  integrity  of 
the  barge. 

5.  At  the  request  of  the  owner,  a  light- 
vessel  structural  survey  may  be 
conducted  with  the  barge  remaining  in 
the  water,  rather  than  drydocked  or 
hauled  out«s  required  by  46  CFR  42.09- 
25(a).  if  the  barge  is  less  than  10  years 
old  and  the  following  are  met: 

(a)  The  draft  during  the  survey  does 
not  exceed  15  inches  (380  millimeters). 

(h)  The  barge  is  empty  and  thoroughly 
cleaned  of  all  debris,  excessive  rust, 
scale,  mucL  and  liquids. 

(c)  Gaugings  are  taken  to  the  extent 
necessary  to  verify  that  the  scantlings 
are  in  acxordance  with  approved 
drawings. 

(d)  The  bottom  and  side  shell  plating 
below  the  light  waterline  are  closely 
examined  internally.  If  the  surveyor 
determines  that  «-ufficient  cause  exists, 
the  surveyor  may  require  that  the  barge 
be  dr>docked  or  hauled  out  and  further 
external  examination  conducted 

6.  When  the  barge  reaches  10  years  of 
age  or  upon  the  expiration  of  the 
Limited  Service  Domestic  Voyage  Load 
Line  Certificate,  whichever  otxurs  first. 
the  barge  must  be  drydocked  or  hauled 
out  and  examined  externally. 

Dated:  March  24.  199S 
I.e.  Card. 

Bmr  Admiral.  U.S.  Coast  Guard.  Oiief.  Offife 
of  Marine  Safety.  Security,  and 
Environmental  Protection. 
jFR  Doc  95-7861  Filed  ;i-:JO-QS.  8  4S  arr.l 
BILIINC  COOE  4910-14-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  tfie  Week 
Ended  March  24. 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Qof 
the  Department  of  Transportation's 
Procedural  R^ulattons  (See  14  CF« 
302.1701  el  seq).  The  due  date  for 


Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  50223 

Date  filed:  March  20,  1995 

Due  Dote  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  17, 1995 

Description:  Application  of 
Independence  Air,  Inc.,  pursuant  to 
49  U.S.C.  Section  41102.  and  Subpart 
Q  of  the  Regulations,  applies  for  a 
Certificate  of  Public  Convenience  and 
Necessity  authorizing  Interstate 
Scheduled  Air  Transportation  of 
persons,  property,  and  mail. 

Docket  Number:  50228 

Date  filed:  March  22,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  19, 1995 

Descripf/on.  Application  of  Omni  Air 
Express,  Inc.,  applies,  pursuant  to 
Sections  41101  and  41102  of  Title  49 
of  the  United  States  Code,  Parts  201 
and  204  of  the  Economic  Regulations 
and  Subpart  Q  of  the  Procedural 
Regulations,  for  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  to  authorize  Omni  to 
provide  Non-Scheduled,  Charter 
Interstate  and  Overseas  air 
transportation  of  persons. 

Docket  Number:  50229 

Ddte  filed:  March  22.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  19. 1995 

ZJescrip/yon;  Application  of  Omni  Air 
Express,  Inc.,  applies,  pursuant  to 
Sections  41101  and  41102  of  Title  49 
U.S.C,  Parts  201  and  204  of  the 
Economic  Regulations  and  Subpart  Q 
of  the  Regulations,  for  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  to  authorize  Omni  to 
provide  Non-Scheduled,  Charter 
Foreign  Air  Transportation. 
Paulette  V.  Twine, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  95-7910  Filed  3-30-95;  8:45  am) 
BILUNG  CCX>E  4910-e2-P 
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Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  IMarch 
24. 1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 


and  414.  Answers  may  be  filed  within 

21  days  of  date  of  filing. 

Docket  Number:  50224 

Date  filed:  March  21,  1995 

Parties:  Members  of  the  International 

Air  Transport  Asscx:iation 
Subject:  COMP  Telex  Reso  033f. 

Currency  Rates  Changes  for  Hungary 
Proposed  Effective  Date:  April  1,  1995' 
Docket  Number:  50231 
Date  filed:  March  23, 1995 
Parties:  Members  of  the  International 

Air  Transport  AsscKiation 
Subject:  COMP  Telex  Mail  Vote  734, 

Special  Amending  Reso  from 

Zimbabwe,  Telex — Correction 
Proposed  Effective  Date:  Apri]  1.  1995 
Docket  Number:  50232 
Date  filed:  March  23,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Telex  Mail  Vote  733. 

Specific  Commodity  Rates  from  India, 

Telex — Correction 
Proposed  Effective  Date:  April  1,  1995 
Paulette  V.  Twine. 

Chief  Documentary  Services  Dixision. 
|FR  Doc.  95-7911  Filed  3-30-95;  8:45  am] 

BILLING  COOC  4910-U-P 


Federal  Aviation  Administration 

Intent  to  Prepare  Environmental  Impact 
Statement,  Miami  International  Airport, 
Miami,  Florida 

AGENCY:  Federal  Aviation 
Administratioa,  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advertise  to  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  the 
proposed  construction  of  a  new  parallel 
east/west  runway  at  Miami  International 
Airport. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bart  Vemace,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office.  9677  Tradeport  Drive, 
Suite  130,  Orlando.  Florida  32827-5397, 
(407) 648-6583. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA,  in 
cooperation  with  Dade  County,  Florida, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposed  new 
parallel  transport  runway  at  Miami 
International  Airport  (MIA).  Because  of 
airlines'  rapid  growrih  during  1992  at 
MIA  and  the  projected  future  increase  in 
air  traffic  operations,  the  Airport  Master 
Plan  approved  June  29.  1994. 
recommended  the  development  of  a 
new  parallel  runway  (8,600'  x  150')  for 


the  short  range  planning  period  (0-5 
years). 

Relocation  of  existing  parallel  and 
connecting  taxiways  is  also  proposed. 
The  proposed  project  would  entail 
construction  activity  limited  to  current 
Airport  property  (i.e.,  site  preparation, 
drainage,  paving,  lighting.  NAVAIDS, 
environmental  mitigation,  obstruction 
clearing,  and  other  associated  work 
required  for  the  new  runway). 

The  new  runway  is  planned  as  a  non- 
precision  instrument  runway  with 
visibility  minimums  greater  than  v<  ol  a 
mile.  The  runway  will  have  an  approach 
slope  of  34:1  with  a  primary  surface 
width  of  500  feet. 

The  EIS  will  include  evaluation  of  a 
no-build  alternative  and  other  feasible 
alternatives  that  may  be  identified 
during  the  public  scoping  meeting.  Thf 
proposed  new  runway  would  provide 
sufficient  airfield  capacity  at  MLA  to 
accommodate  expected  aircraft  demand 
into  the  21st  century.  The  increased 
capacity  provided  by  the  proposed 
project  would  result  in  a  significant 
decrease  in  average  aircraft  delay  times 
from  the  projected  no-build  conditions. 

The  movement  of  aircraft  operations 
from  existing  runways  to  a  new  runway 
could  result  in  changes  in  runway  use. 
The  EIS  will  determine  any  noise 
impacts  associated  with  the  operation  ol 
the  proposed  runway.  In  addition  to 
noise  impacts,  the  EIS  will  determine 
any  impacts  on  air  and  water  quahty. 
wetlands,  ecological  resources, 
floodplains.  historic  resources, 
hazardous  wastes  and  coastal  zone 
management. 

Public  Scoping:  To  ensure  that  the 
full  range  of  issues  related  to  the 
proposed  project  are  addressed  and  that 
all  significant  issues  are  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  A  public 
scoping  meeting  to  identify  significant 
issues  will  be  held  in  Miami.  Florida. 
For  this  meeting  we  are  inviting  the 
public  as  well  as  the  local.  State  and 
Federal  agencies. 

Written  comments  may  be  mailed  to 
the  Informational  contact  listed  above 
within  30  days  from  publication  of  this 
Notice. 

Questions  may  be  directed  to  the- 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando.  Florida,  March  13. 
1995. 

Charles  E.  Blair, 

Manager.  Orlando  Airports  District  Office 
jFR  Doc.  95-7984  Filed  3-30-95;  8:45  ami 
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ChaHotta^Oougias  Intsfnational 

Airport,  Chartotte,  NC;  Environmental 
Impact  Statement 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Intent. 

SUMMARY:  The  Federal  Aviation 
Administration  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  address  environmental  and  related 
impacts  expected  to  be  associated  with 
the  expansion  of  Charlotte/Douglas 
International  Airport  located  at 
Charlotte.  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Roberts.  Federal  Aviation 
Administration.  Atlanta  Airports 
District  Office,  1701  Columbia  Avenue. 
Suite  2-260,  College  Park.  Georgia 
30337-2747 (404) 305-7153. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  will 
prepare  an  EIS  for  the  proposed  project 
to  construct  and  operate  a  third  parallel 
runway  west  of  the  existing  runway 
18R/36L  with  associated  taxiways  and 
other  related  facilities.  The  location  and 
length  of  the  runway  will  be  determined 
in  conjunction  with  the  Airport  Master 
Plan  Update  (AMP)  and  Part  150  Noise 
Compatibility  Program  (NCP)  which 
will  be  conducted  in  the  same  time 
frame  as  the  EIS  except  under  separate 
contracts.  The  planning  for  the  third 
parallel  runway  will  require  close 
coordination  between  the  EIS  and  AMP 
and  NCP  contractors. 

The  FAA  plans  to  coordinate  with 
Federal,  State,  and  local  agencies  which 
have  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental  impacts  associated  with 
the  proposed  project. 

The  EIS  will  also  evaluate  cumulative 
iiflpacts  anticipated  to  occur  as  a  result 
of  the  implementation  of  other 
foreseeable  future  improvements  at  the 
Charlotte/Do  jglas  International  Airport. 

It  is  anticipated  a  Request  For 
Qualifications  will  be  advertised  in 
April  or  May  of  this  year  for  a 
consultant  to  prepare  the  EIS. 
PUBLIC  SCOPING:  The  Federal  Aviation 
Administration  will  hold  a  scoping 
meeting  to  solicit  input  from  Federal. 
State,  and  local  agencies  which  have 
jurisdiction  by  law  or  have  specific 
expertise  with  respect  to  any 
environmental  impacts  associated  with 
the  project.  In  addition,  a  public  scoping 
meeting  will  be  held  and  the  public  may 
submit  written  comments  on  the  scope 
of  the  environmental  study  to  the 
address  identified  in  FOR  FunTHEn 
INFORMATION  CONTACT  A  Public  Notice 
issued  at  a  later  date  will  provide  tiw 


date.  time,  and  place  of  the  scoping 
meeting  and  the  period  for  written 
comments. 

Issued  in  Atlanta.  Georgia,  on  March  22. 
1995. 

Howard  M.  Robinson, 
Manager.  Atlanta  Airports  District  Office. 
IFR  Doc.  95-7985  Filed  3-30-95:  8  45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95^20:  Notica  1] 

Child  Safety  Seats;  Agreement 
Between  General  Motors  and  U.S. 
Department  of  Transportation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice;  request  for  certifications. 

SUMMARY:  This  notice  describes  an 
agreement  between  General  Motors 
(GM)  and  the  U.S.  Department  of 
Transportation  (DOT),  under  which  GM 
has  agreed  to  donate  funds  to  one  or 
more  qualified  organizations  for  the 
purchase  and  distribution  of  child  safefy 
seats.  Organizations  that  wish  to  receive 
such  funds  are  required  to  certify  in 
writing  that  they  are  qualified,  in 
accordance  with  criteria  established  in 
the  agreement.  This  notice  requests  that 
such  organizations  submit  certifications 
and  describes  the  criteria  they  must 
meet  and  the  information  they  must 
submit  with  their  certifications  to  be 
eligible  to  receive  these  funds. 

DATES:  Certifications  must  be  received 
no  later  than  May  1,  1995. 

ADDRESSES:  Certifications  should  be 

submitted  to:  Office  of  Occupant 

Protection.  NTS-11,  Room  5118.  400 

Seventh  Street,  S.W..  Washington.  D.C. 

20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Gorcowski.  National 
Organizations  Division.  NTS-ll, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
S.W..  Washington.  DC.  20590. 
Telephone  (202)  366-2683. 

SUPPLEMENTARY  INFORMATION:  On 
Decemt>er  2.  1994.  Secretary  of 
Transportation  Federico  Peiia 
announced  that  IX)T  and  CM  had 
agreed  in  principle  to  a  resolution  of  the 
investigation  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
into  an  alleged  defect  related  to  motor 
vehicle  safety  io  certain  1970-1991  GM 
C/K  pickup  trucks.  The  terms  of  the 
resolution  were  finalized  in  a  separate 
agreement  that  was  executed  between 
GM  and  DOT  on  March  7, 1995. 


Under  the  terms  of  the  agreement.  GM 
agreed  to  provide  funds  over  a  period  of 
five  years  to  support  highway  safety 
research  and  programs  that  will  prevent 
motor  vehicle  deaths  and  injuries. 

In  the  area  of  child  safety.  GM  agreed 
to  donate  $6,000,000  to  qualified 
organizations  for  the  purchase  and 
distribution  of  child  safety  seats.  Of  this 
amount.  $4,000,000  will  be  donated 
during  the  first  year  after  the  date  of  the 
agreement  (approximately  $1,000,000 
each  quarter)  and  $4,000,000  will  be 
donated  over  the  next  four  years.  The 
seats  will  be  directed  to  low  income  and 
special  needs  populations  that  are 
underserved  and  culturallv  diverse. 

NHTSA  estimates  that  these  funds 
will  allow  for  the  purchase  and 
distribution  of  between  125,000  and 
200.000  child  safety  seats  for  needy 
families  which,  in  turn,  will  save  at    ' 
least  50  lives  and  prevent  approximately 
6.000  injuries. 

Background 

There  are  approximately  25  million 
young  children,  under  the  age  of  eight 
years  old,  who  need  the  protection  of 
child  safety  seats.  One  fourth  of  these 
children  come  from  families  that  are 
below  the  poverty  level. 

As  many  as  3  million  children  in  low- 
income  families  do  not  have  access  to 
adequate  child  safety  seats.  An 
additional  3  million  children  or  more 
have  access  to  child  safety  seats  but,  for 
a  variety  of  reasons,  are  not  being 
secured  in  these  seats  properly. 
Additionally,  children  with  special 
transportation  needs,  such  as  children 
with  disabilities,  often  require  uniquely 
designed  child  safety  seats  that  are  too 
expensive  for  most  families  of  average 
income  to  afford. 

For  these  and  other  reasons,  millions 
of  children  ride  each  day  either 
unprotected  or  inadequately  protected 
by  child  safety  seats.  A  disproportionate 
number  of  these  children  are  from  low 
income  or  rural  families  or  from 
culturally  diverse  populations. 

To  increase  child  safety  seat  usage, 
child  safety  seats  must  be  made  more 
readily  available,  particularly  to 
underserved  low  income  and  special 
needs  families.  These  families  must  also 
be  motivated  in  the  use  of  child  safety 
seats  and  educated  about  their  proper 
usage. 

Public  interest  in  child  passenger 
safety  today  is  at  an  all-time  high,  and 
there  are  a  number  of  national 
organizations  that  work  in  this  area. 
These  organizations,  in  collaboration 
with  state  and  local  affiliates  and  related 
agencies,  distrrbnte  diild  safety  seats  in 
communities  and  educate  families  about 
the  proper  use  of  these  seats  and  other 


practices  that  can  lead  to  increased 
highway  safety. 

An  effective  child  safety  seat  program 
can  reach  and  have  a  major  positive 
impact  on  large  numbers  of  children,  as 
well  as  their  famifies.  To  be  most 
effective,  however,  the  program  must 
ensure  that  seats  are  distributed 
primarily  to  the  populations  most  at 
risk,  including  underserved  low  income 
and  special  needs  families.  If  programs 
do  not  target  these  populations,  the 
seats  could  be  provided  instead  to 
families  that  could  otherwise  afford  to 
purchase  them,  with  little  net  benefit. 

List  of  Qualified  Organizations 

The  agreement  between  GM  and  DOT 
provides: 

DOT  shall  identify,  on  an  ongoing  basis  so 
as  to  facilitate  timely  CM  donations, 
qualified  organizations  which  DOT  in  its  sole 
discretion  deems  appropriate  to  receive 
donations  from  GM  for  the  purchase  and 
distribution  of  child  safety  seats.  GM,  in  its 
sole  discretion,  shall  select  from  the  list  of 
qualified  organizations  provided  by  DOT,  the 
organization(s)  to  which  it  will  donate  funds, 
and  shall  decide  the  exact  amount  of  funds 
that  each  such  organization  will  receive. 

The  agreement  provides  further  that 
any  organization  that  is  interested  in 
being  identified  as  a  "qualified 
organization"  must  certify  to  DOT  in 
writing  that  it  will  meet  a  number  of 
criteria  set  forth  in  the  agreement. 

Today's  notice  describes  the  criteria 
that  an  organization  must  meet  and  the 
information  it  must  submit  with  its 
certification,  to  be  identified  as  a 
"qualified  organization."  Certifications 
must  be  received  no  later  than  30  days 
after  the  date  of  publication  of  today's 
notice  in  the  Federal  Register.  When 
NHTSA  completes  its  review  of  the 
certifications,  it  will  prepare  a  list  of 
organizations  it  has  identified  as 
qualified  and  appropriate  to  receive 
donations  for  the  purchase  and 
distribution  of  child  safety  seats. 
NHTSA  will  provide  the  list  to  GM  and 
place  it  in  the  public  docket. 

This  hst  of  organizations  will  be  used 
by  GM  during  the  first  and  second 
quarters  of  the  first  year  after  the  date 
of  the  agreement,  during  which  time  GM 
will  donate  a  total  of  approximately  $2 
million  for  the  purchase  and 
distribution  of  child  safety  seats. 

Within  six  months  (or  less)  from  the 
date  of  publication  of  today's  notice, 
NHTSA  plans  to  publish  a  second 
notice  in  the  Federal  Register 
requesting  certifications  from 
organizations  that  wish  to  receive 
donations  after  the  second  quarter.  Any 
organization  that  wishes  to  be  included 
on  the  second  list,  whether  or  not  the 
organization  was  included  on  the  first 


list,  must  submit  a  certification.  NHTSA 
reserves  the  right  to  request  at  that  time 
the  submission  of  additional 
information,  not  identified  in  today's 
Federal  Register  notice,  from 
organizations  seeking  to  be  included  on 
the  second  list. 

Based  on  its  review  of  the 
certifications  received  in  response  to  the 
second  Federal  Register  notice.  NHTSA 
will  prepare  a  revised  Ust  of 
organizations  that  have  been  identified 
as  qualified  and  appropriate  to  receive 
future  donations  from  GM.  (As 
explained  earlier,  GM  will  donate 
approximately  $1  million  in  the  third 
quarter  of  the  first  year  after  the  date  of 
the  agreement,  $1  million  in  the  fourth 
quarter,  and  a  total  of  $4  million  during 
the  following  four-year  period.) 

NHTSA  may.  from  time  to  time, 
publish  additional  notices  requesting 
certifications  and  prepare  additional 
revised  lists  of  qualified  organizations, 
if  it  determines  it  is  appropriate  to  do 
so. 

Certification  Criteria 

In  accordance  with  the  agreement,  in 
order  to  be  identified  as  a  "qualified 
organization."  an  organization  must 
certify  in  writing  that  it  shall  meet 
eleven  separate  criteria.  Each  of  these 
criteria  is  described  below: 
(1)  Work  through  affiliates 

The  organization  must  certify  in  writing 
that  it  shall: 

work,  through  its  state  or  local  affiliates,  with 
agencies  such  as  children's  hospitals  and 
health  agencies  to  identify  families  who 
could  not  otherwise  afford  seats  or  who  have 
sfiecial  needs 

Organizations  must  have  established 
and  effective  affiliate  relationships  and 
on-going  collaboration  with  other 
appropriate  agencies  or  organizations 
necessary  to  carry  out  the  effort. 
Organizations  can  satisfy  this  criterion 
by  showing  that  they  work  either 
through  their  state  or  local  affiliates  (i.e.. 
units  or  chapters  S|>ecifically  organized 
to  carry  out  the  organization's  mission), 
or  with  other  child  safety-related 
agencies  or  organizations,  such  as 
children's  hospitals  or  fire  and  rescue 
agencies. 

Organizations  may  have  either  a  built- 
in  network  or  collaborative  access  to 
such  a  network.  The  network  must 
enable  the  organization  to  identify 
families  of  target  populations  who  have 
not  tieen  reached  through  traditional 
channels,  including  families  who  could 
not  otherwise  afford  seats  or  who  have 
special  needs,  and  to  distribute  seats 
and  provide  education  to  these  families. 

Organizations  must  submit 
information  regarding  their  structure 


and  a  designation  of  geographic 
locations  of  state  and  local  affiliates  that 
are  expected  to  be  involved  in  the  effort. 
Organizations  must  also  submit 
information  regarding  the  organizations 
and  agencies  with  which  they  will  be 
affiliated  for  purposes  of  this  program. 

(2)  Existing  program  or  trained  staff 

The  organization  must  certiK-  in  writing 
that  it  shall: 

have  an  existing  loancr  or  give-away  child 
safety  seat  program  or  have  staff  trained  in 
child  passenger  safety  issues 

Organizations  must  have  experience, 
either  directly  or  through  their  affiliates, 
with  a  loaner  or  give-away  program  or 
staff  trained  in  child  passenger  safety  or 
related  issues.  The  experience  or 
training  is  necessary  to  ensure  that 
organizations,  or  their  affiliates,  are  able 
to  operate  such  programs,  and  to  meet 
the  deadlines  and  requirements 
established  in  the  agreement  for 
distributing  seats  and  providing 
education. 

Organizations  must  describe  their 
existing  loaner  or  give-away  child  safety 
seat  programs  and  their  experience  in 
providing  education  on  the  use  of  child 
safely  seats  or  on  other  related  public 
health  issues.  They  must  identify  the 
number  of  current  trained  staff  and 
provide  a  description  of  training 
conducted  or  taken  by  their  staff  and  the 
dates  of  last  training.  Organizations  may 
also  describe  existing  loaner  or  give- 
away programs,  experience  in  providing 
education  and  provide  the  training 
information  described  above  for 
agencies  or  organizations  with  which 
they  have  collaborative  relationships. 

(3)  Low-income  or  special  needs  across  broad 
geographic  area 

The  organization  must  certif>'  in  wTiting 
that  it  .shall- 

distribute  the  seats  tu  luw-income  fdmilics 
and/or  families  with  special  needs  ai  aiss  a 
broad  geographical  area  throughout  the 
L'nited  States 

The  intent  of  this  provision  is  to 
assure  that  underserved  children  from 
culturally  diverse  populations 
throughout  the  United  States  receive  the 
benefits  of  the  program.  Qualified 
organizations  need  not  distribute  seats 
in  ever)-  state.  However,  they  must  have 
a  program  that  is  national  in  scope  and 
reaches  their  target  populations 
throughout  the  United  States. 
Organizations  must  submit  their 
mission  statements,  a  description  of  the 
method  they  will  use  to  identif>- 
underserved  low  income  or  special 
needs  families,  and  a  list  of  the 
geographic  locations  that  would  be 
targeted  for  receipt  of  the  seats.  They 
must  demonstrate  the  ability  to  identify 
underserved  low  income  and  special 
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needs  families,  and  the  ability  to 
distribute  seats  to  these  families. 
(4)  Mix  of  child  safety  seats 

The  organization  must  certif\'  in  writing 
that  it  shall: 

comply  with  NHTSA  guidelines  with  respect 
to  the  approximate  mix  of  child  safety  scats 
(e.g.,  infant,  toddler,  booster,  special  needs) 

Children  of  differing  ages  and 
transportation  needs  require  different 
types  of  child  safety  seats.  The  intent  of 
this  provision  is  to  assure  that  the 
children  who  are  recipients  under  this 
program  receive  seats  that  meet  their 
needs.  The  provision  is  also  intended  to 
assure  that  organizations  purchase  the 
correct  mix  of  seats  for  their  target 
population. 

Organizations  will  need  to  identify 
the  ages  and  transportation  needs  of  the 
intended  recipients  and  the  types  of 
seats  needed  to  properly  fit  the  target 
group.  For  example,  an  organization 
targeting  special  needs  children  may 
need  very  specialized  seats,  while  a 
program  targeting  older  children  may 
need  convertible  toddler  and  booster 
child  restraint  devices. 

Organizations  must  specify  the 
maximum  number  of  seats  they  are 
capable  of  distributing  within  120  days 
of  their  receipt  of  the  funds  and  the 
amount  of  funding  they  are  requesting 
from  GM  to  purchase  and  distribute  this 
number  of  seats.  Organizations  must 
specify  the  proposed  mix  and  types  of 
seats  needed  to  serve  the  age  and  needs 
of  the  populations  to  be  targeted  (e.g., 
25%  booster  seats.  50%  toddler  seats, 
20%  infant  seats  and  5%  spe<:ial  needs 
seats),  and  their  expected  per  unit  cost 
to  purchase  and  distribute  each  type  of 
seat.  Organizations  must  also  describe 
the  method  used  to  derive  the  mix.  They 
should  indicate  whether  the  mix  or 
price  would  change  if  they  receive  less 
funding  than  the  full  amount  requested. 
(5)  Within  120  days 

The  organization  must  certify  in  writing 
that  it  shall: 

distribute  all  of  the  seats  purchased  with  the 
funds  provided  by  GM  to  the  local  agencies 
within  120  days  of  the  receipt  of  the  funds 

Organizations  will  be  required,  under 
the  agreement,  to  purt:hase  and 
distribute  all  of  the  seats  to  local 
agencies  within  120  days  of  receipt  of 
the  funds.  To  satisfy  this  criterion, 
organizations  must  demon.strate  the 
ability  to  meet  this  requirement. 
Organizations  must  submit  a  plan 
describing  how  they  will  reach  a  broad 
geographical  area  and  how  they  will 
identi^  the  low  income  and  special 
needs  families  to  be  served  by  this 
program.  The  plan  must  describe  how 
they  will  accomplish  the  purchase  and 


distribution  of  seats  within  the  120-day 
period  and  it  must  include  a  proposed 
schedule  for  the  purchase  and 
distribution  of  seats. 

Organizations  must  also  demonstrate 
that  the  distribution  and  education 
efforts  funded  under  this  program  will 
either  create  new  initiatives,  or 
complement  (rather  than  duplicate) 
existing  initiatives,  in  the  geographic 
areas  to  be  served.  This  may  be 
demonstrated  by  including  in  the  plan, 
either  letters  of  support  from  the 
organizations  that  are  (or  would  be) 
responsible  for  child  safety  seat 
programs  (such  as  state  highway  safety 
offices  and  state  public  health  agencies) 
or  a  description  of  the  organization's 
plans  to  coordinate  with  these 
responsible  organizations. 

(6)  Educate  recipients 

The  organization  must  certify  in  writing 
that  it  shall: 

educate  recipients  of  the  seats  as  to  methods 
of  proper  installation  and  use 

While  the  distribution  of  child  safety 
seats  is  vitally  important,  and  can  save 
many  children's  lives,  the  effectiveness 
of  those  seats  in  preventing  injury  and 
death  increases  significantly  when 
recipients  are  trained  in  and  follow 
proper  use  and  installation  instructions. 
Organizations  are  required,  under  the 
agreement,  to  provide  education  to  the 
recipients  of  the  seats  regarding  the 
proper  installation  and  use  of  child 
safety  seats.  Organizations  must 
describe  the  means  they  or  their 
affiliates  will  use  to  educate  families 
about  the  proper  installation  and  use  of 
child  safety  seats  (e.g.,  hands-on 
demonstration,  video,  brochures). 

To  assist  in  this  effort,  NHTSA  will 
make  resources,  including  materials  and 
technical  assistance,  available  to  the 
selected  organizations. 

(7)  Administrative  expenses 

The  organization  must  certify  in  writing 
that  it  shall: 

not  use  more  than  10  percent  of  the  funds 
provided  by  GM  for  administrative  expenses 
n^lated  to  distribution  of  the  seats 

Organizations  shall  use  no  more  than 
10  percent  of  the  funds  provided  by  GM 
for  administrative  expenses  related  to 
the  distribution  of  the  seats.  Examples 
of  administrative  expenses  include 
operational  overhead  such  as  secretarial 
support,  telephone  expenses,  and  lime 
of  paid  staff  to  help  develop  the  plans 
for  these  efforts.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 


(8)  Added  to  existing  funds  and  no 
diversions 

The  organization  must  certify  in  writing 
that  it  shall: 

add  the  GM-provided  funds  to  the  total  of  its 
existing  funds  spent  on  the  distribution  of 
child  safety  scats  to  low-income  families  and 
not  divert  any  funds  currently  budgeted  to 
such  activities  to  other  activities 

Organizations  shall  add  the  GM- 
provided  funds  to  the  total  of  their 
existing  funds,  if  any,  spent  on  the 
distribution  of  child  safety  seats  to  low 
income  and  special  needs  families  and 
not  divert  any  funds  currently  budgeted 
to  such  activities,  if  any,  to  other 
activities.  In  other  words,  the  funds 
provided  by  GM  must  represent  new 
and  additional  resources,  and  may  not 
be  used  to  replace  other  funds,  if  any, 
that  otherwise  would  have  been  used  for 
the  distribution  of  child  safety  seats  to 
low-income  families  and  their  related 
education  activities.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(9)  Third-party  audit 

The  organization  must  certify  in  writing 
that  it  shall: 

allow  the  activities  conducted  pursuaiit  to 
this  program  to  be  audited  by  such  third 
party  as  selected  by  DOT 

Organizations  shall  allow  the 
activities  conducted  pursuant  to  this 
program  to  be  audited  by  such  third 
party  as  may  be  selected  by  DOT. 
Organizations  shall  also  maintain 
adequate  records  to  allow  an  audit  to  be 
conducted.  No  additional  information  is 
required  to  be  submitted  at  this  time  in 
support  of  this  element  of  the 
certification. 

(10)  Enforceable  commitments  and  promises 

The  organization  must  certify  in  writing 
that  it  shall: 

acknowledge  and  agree  that  such 
commitments  and  promises  shall  be 
enforceable 

Organizations  shall  acknowledge  and 
agree  that  the  commitments  and 
promises  they  make  shall  be  enforceable 
through  legal  process  or  other 
appropriate  means.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(11)  No  assumption  of  responsibility 

The  organization  must  certify  in  writing 
that  it  shall: 

acknowledge  and  agree  that  GM  do«^s  not 
assume  or  bear  any  responsibility  for  thi; 
organizations  commitments,  the  sele«;iion  of 
the  safety  seats  actually  purchased  or 
distributed,  or  the  education  of  recipirnis  of 
the  seats  as  to  proper  use 

The  organization  shall  acknowledge 
and  agree  that  GM  does  not  assume  or 


bear  any  responsibility  for  the 
organization's  commitments,  the 
selection  of  the  safety  seats  actually 
purchased  or  distributed,  or  the 
education  of  recipients  of  the  seats  as  to 
proper  use.  No  additional  information  is 
required  to  be  submitted  at  this  time  in 
support  of  this  element  of  the 
certification. 

Evaluation  Criteria 

Certifications  must  demonstrate  that 
the  organization  meets  all  criteria  listed 
above.  Certifications  will  be  evaluated 
based  on  the  following  factors: 

1 .  Understanding  of  the  requirements 
of  the  agreement  and  soundness  of 
approach  as  .shown  by  the  organization's 
plan  and  certification. 

2.  The  ability  to  identify  underserved 
low  income  and  special  needs  families. 

3.  The  ability  to  distribute  child  safety 
seats  to  these  target  populations  at  the 
community  level. 

•  The  experience  of  the  organization, 
or  its  affiliates,  in  distributing  child 
safety  seats 

•  The  bread'h  and  diversity  of  the 
underserved  population  the 
organization  can  e^ectively  reach 

4.  The  ability  to  provide  education  to 
recipients. 

•  The  experience  of  the  organization, 
or  its  affiliates,  in  providing  education 
on  the  use  of  child  safety  seats  or  on 
other  related  public  health  issues 

•  The  level  of  training  of  the 
organization's  staff  or  of  the  staff  of  its 
affiliates 

5.  The  ability  to  conduct  a 
distribution  and  education  program  that 
either  creates  new  initiatives,  or 
complements  (rather  than  duplic:ates) 
existing  initiatives,  in  the  geographic 
areas  to  be  served. 

Certification  Procedures 

To  be  considered,  certifications  must 
be  received  no  later  than  30  days  after 
the  date  on  which  today's  notice  is 
published  in  the  Federal  Register. 
Certifications  should  be  submitted  to 
Office  of  Occupant  Protection,  NTS-11. 
Room  5118,  400  Seventh  Street.  S.VV., 
Washington,  D.C.  20590. 

Certifications  must  include  each  of 
the  following: 

(1)  Certification  Statement 

A  written  statement,  signed  by  an 
authorized  official  of  the  organization, 
certifying  that  the  organization  shall: 

(i)  work,  through  its  state  or  local  affiliates, 
with  agencies  such  as  children's  hospitals 
and  health  agencies  to  identify  families  who 
could  not  otherwise  afford  seats  or  who  have 
special  needs;  (ii)  have  an  existing  loaner  or 
give-away  child  safety  seat  program  or  have 
staff  trained  in  child  passenger  safety  iitsues. 


(iii)  distribute  the  seats  to  low-income 
families  and/or  families  with  special  needs 
across  a  broad  geographical  area  throughout 
the  United  States;  (iv)  comply  with  NHTSA 
guidelines  with  respect  to  the  approximate 
mix  of  child  safety  seats  (e.g.,  infant,  toddler, 
booster,  special  needs);  (v)  distribute  all  of 
the  seats  purchased  with  the  funds  provided 
by  GM  to  the  local  agencies  within  120  days 
of  the  receipt  of  the  funds;  (vi)  educate 
recipients  of  the  seats  as  to  methods  of 
proper  installation  and  use;  (vii)  not  use 
more  than  10  percent  of  the  funds  provided 
by  GM  for  administrative  expenses  related  to 
distribution  of  the  seats;  (viii)  add  the  GM- 
provided  funds  to  the  total  of  its  existing 
funds  spen^bn  the  distribution  of  child 
safety  seats  to  low-income  families  and  not 
divert  any  funds  currently  budgeted  to  such 
activities  to  other  activities;  (ix)  allow  the 
activities  conducted  pursuant  to  this  program 
to  be  audited  by  such  third  party  as  selected 
by  DOT;  (x)  acknowledge  and  agree  that  such 
commitments  and  promises  shall  be 
enforceable;  and  (xi)  acknowledge  and  agree 
that  GM  does  not  assume  or  bear  any 
responsibility  for  the  organization's 
commitments,  the  selection  of  the  safety  seats 
actually  purchased  or  distributed,  or  the 
education  of  recipients  of  the  seats  as  to 
propter  use. 

(21  Plan 

A  plan  describing  how  the 
organization  will  reach  a  broad 
geographical  area,  how  it  will  identify- 
underserved  low  income  and  special 
needs  families  that  will  be  served  by  the 
program,  and  how  it  will  accomplish 
the  purchase  and  distribution  of  child 
safety  seats  within  120  days  of  receipt 
of  the  funds.  The  plan  must  include  a 
proposed  schedule  for  the  purchase  and 
distribution  of  seats,  and  either  letters  of 
support  from  the  organizations  that  are 
(or  would  be)  responsible  for  child 
safety  seat  programs  in  the  geographic 
areas  to  be  served  (such  as  state 
highway  safety  offices  and  state  public 
health  agencies)  or  a  description  of  the 
organization's  plans  to  coordinate  with 
these  responsible  organizations. 

(31  Additional  Infonnation 

The  following  additional  information 
to  ensure  that  the  organization  is 
capable  of  meeting  the  objectives  of  the 
agreement: 

•  Information  regarding  the 
organization's  structure  and  a 
designation  of  geographic  locations  of 
state  and  local  affiliates  to  be  involved 
in  the  effort; 

•  Information  regarding  the 
organizations  and  agencies  with  which 
the  oi;ganization  will  be  affiliated  for 
purposes  of  this  program: 

•  A  description  or  the  organization's, 
or  its  affiliates';  existing  loaner  or  give- 
away programs:  experience  in  providing 
education  on  the  use  of  child  safety 
seats  or  on  other  related  public  health 


issues;  the  number  of  trained  staff;  a 
description  of  training  conducted  or 
taken;  and  the  dates  of  last  training; 

•  A  mission  statement  of  the 
organization; 

•  The  method  to  be  used  to  identify 
underserved  low  income  or  special 
needs  families; 

•  A  list  of  the  geographic  loc;ations 
that  would  be  targeted  for  receipt  of  the 
seats; 

•  The  maximum  number  of  seats  the 
organization  is  capable  of  distributing 
within  120  days  of  its  receipt  of  the 
funds;  the  amount  of  funding  the 
organization  is  requesting  from  GM  to 
purchase  and  distribute  this  number  of 
seats;  the  proposed  mix  and  types  of 
seats  needed  to  ser\e  the  age  and  needs 
of  the  populations  to  be  targeted  (e.g., 
25%  booster  seats,  50%  toddler  seats. 
20%  infant  seats  and  5%  special  needs 
seats);  the  expected  per  unit  cost  to 
purchase  and  distribute  each  type  of 
seat;  the  method  used  to  derive  the  mix; 
and.  if  applicable,  any  change  in  mix  or 
price  if  the  organization  receives  less 
funding  than  the  full  amount  requested; 
and 

•  A  description  of  the  means  to  be 
used  by  the  organization  or  its  affiliates 
to  educate  families  about  the  proper 
installation  and  use  of  child  safety  seats. 

Organizations  must  submit  one 
original  and  two  copies  of  their 
certifications.  Certifications  shall  be 
subject  to  18  use.  1001.  which 
prohibits  to  making  of  false  statements. 
Organizations  are  requested  to  submit 
four  additional  copies  to  facilitate  the 
review  process,  but  there  is  no 
requirement  or  obligation  to  do  so. 

Organizations  that  would  like  to  be 
notified  upon  receipt  of  their 
certifications  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  certifications.  Upon 
receiving  the  certifications,  the  postcard 
will  be  returned  by  mail. 

Issued  on:  March  27. 19<l'i 
Michael  B.  Brownlee, 

Associate  Administrator  for  Traffic  Sufrty 

Programs. 

|FR  I>x    95-7986  Filed  ;i-2H-95.  2  55  pml 
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[Docket  No.  94-60;  Notice  2] 

Denial  of  Petition  for  Import  Eligibility 
Decision 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C.  30141(a)(1)(A)  (formerly  section 
108(c)(3)(C)(i)(I)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (the  Act)). 
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The  petition,  which  was  submitted  by 
J.K.  Motors,  Inc.  of  Kingsville.  Maryland 
(I.K.).  a  registered  importer  of  motor 
vehicles,  requested  NHTSA  to  decide 
that  a  1994  Alfa  Romeo  164 
Qiiadrifoglio  passenger  car  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
the  version  of  the  1994  Alfa  Romeo  164 
Quadrifoglio  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  original  manufacturer, 
Alfa  Lancia  Industriale,  as  complying 
with  the  safety  standards,  and  (2)  it  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

NHTSA  published  a  notice  in  the 
Federal  Register  on  August  15.  1994  (59 
FR  41H11)  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  comments  upon  it.  One  comment 
was  received  in  response  to  this  notice, 
from  Fiat  Auto  R&D  U.S.A.,  a  division 
of  Fiat  Auto  U.S.A.,  Inc.  (Fiat),  the  U.S. 
representative  of  the  vehicle's  original 
manufacturer. 

In  its  comment.  Fiat  .stated  that  the 
stru«:ture  of  the  non-U. S.  certified  Alfa 
Romeo  164  Quadrifoglio  differs  from 
that  of  its  U.S.  certified  counterpart  to 
accommodate  a  different  powertrain. 
Fiat  further  stated  that  the  vehicle's 
manufacturer  determined  that  "without 
completely  redesigning  the  rear 
portion"  of  the  non-U. S.  certified  Alfa 
Romeo  164  Quadrifoglio,  it  would  be 
"extremely  costly  and  technically 
impossible"  to  bring  the  vehicle  into 
compliance  with  applicable  Federal 
motor  vehicle  safety  standards, 
particularly  Standard  No.  301,  Fuel 
System  Integrity,  and  other  vehicle 
crashworthiness  standards. 

NHTSA  accorded  J.K.  an  opportunity 
to  respond  to  Fiat's  comments.  As  of  the 
date  of  this  notice,  J.K.  has  failed  to 
submit  such  a  response.  This  has 
compelled  NHTSA  to  conclude,  from 
the  .state  of  the  record,  that  the  petition 
does  not  clearly  demonstrate  that  the 
non-U. S.  certified  version  of  the  1994 
Alfa  Romeo  164  Quadrifoglio  is  eligible 
for  importation.  The  petition  must 
therefore  be  denied  under  49  CFR 
593.7(e). 

In  accordance  with  49  U.S.C. 
30141(b)(1)  (formerly  section 
108(c)(3)(C)(ii)  of  the  Act).  NHTSA  will 
not  consider  a  new  import  eligibility 
petition  covering  this  vehicle  until  at 
least  three  months  from  the  date  of  this 
notice. 


Authority:  49  U  S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.7;  delegations  of  iiuthority 
Ht  49  CTK  1.50  and  501.8. 

Ls.sued  on:  March  27,  1995. 
Harry  Thompson, 

Acting  Director.  Office  of  Vehicle  Safely 
(Compliance. 

IFR  Doc.  95-7909  Filed  3-.10-95;  8:45  ami 
BILUNG  C006  4*1ft-6»-P 


Research  and  Special  Programs 
Administration 

Meetings  of  Pipeline  Safety  Advisory 
Committees 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  the  following  meetings 
of  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC)  and  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC). 
Each  Committee  meeting  as  well  as  a 
joint  session  of  the  two  Committees  will 
be  held  in  Room  2230  of  the  U.S. 
Department  of  Transportation  Building, 
400  Seventh  Street  SVV..  Washington. 
DC. 

On  May  2,  at  8:00  a.m..  the  TPSSC 
will  meet.  Agenda  items  include 
di.scussion  and  voting  on  Qualifications 
of  Pipeline  Personnel  and  Passage  of 
Instrumented  Internal  Devices. 

At  1:00  p.m..  TPSSC  will  be  joined  by 
members  of  the  THLPSSC  for  a  joint 
session  which  will  include: 

1.  Welcome  by  the  RSPA  Administrator 

2.  Policy  Is.sues 

3.  Regulatory  Reinvention  Initiatives 

4.  Update  of  the  National  Association  of 
Pipeline  Safety  Representatives  and 
National  Association  of  Regulatory 
Utilities  Commissioners  Committees 

5.  One-Call  Campaign 

6.  New  Jersey  Institute  of  Technology 
Report 

7.  Risk  Management 

On  May  3,  from  8:00  a.m.  to  12:00 
noon,  the  joint  TPSSC-THLPSSC 
session  will  include:  (1)  DOT 
Restructuring.  (2)  Legislation.  (3) 
Environmentally  Sensitive  Areas,  and 
(4)  Regulatory  Updates  including 
Mandatory  Participation  in  One-Call 
System,  Excess  Flow  Valves,  Definitions 
of  Gas  Gathering  Lines,  Customer 
Owned  Service  Lines,  and  Emergency 
Flow  Restricting  Devices. 

At  1:00  p.m..  the  THLPSSC  will  meet. 
Agenda  items  include  discussion  and 
voting  on  Qualification  of  Pipeline 
Personnel  and  Passage  of  Instrumented 
Internal  Devices. 

Each  meeting  will  be  open  to  the 
public,  but  attendance  will  be  limited  to 
the  space  available.  Please  note  that 


attendance  will  particularly  be  limited 
during  the  joint  session  of  the  two 
committees  because  of  space 
constraints. 

Members  of  the  public  may  present 
oral  statements  on  the  topics.  Due  to  the 
limited  time  available,  each  person  who 
wants  to  make  an  oral  statement  must 
notify  Bernardyne  Williams  or  Gwen 
Hill.  Room  2335.  Department  of 
Transportation  Building.  400  Seventh 
Street.  SW.,  Washington.  DC  20590. 
telephone  (202)  366-6570.  not  later  than 
April  24.  1995.  of  the  topics  to  be 
addressed  and  the  time  requested  to 
address  each  topic.  The  presiding  officer 
may  deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  anv 
oral  presentation.  Members  of  the  public 
may  present  written  statements  to  the 
Committee  before  or  after  any  meeting. 

Issued  in  Washington.  DC,  on  March  2H. 
1995 

Cesar  De  Leon, 

Acting  Associate  Administrator  for  Pipflinf 
Safety 

jFR  Doc:  '(5-7982  Filed  3-30-95.  8.45  .iin| 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  23.  1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer.  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  D.C.  20552. 
OMB  Number:  1550-0062 
Form  Number:  Not  Applicable 
Type  of  Review:  Extension 
Title:  Minimum  Security  Devices  and 

Procedures 
Description:  The  Bank  Protection  Act 
and  OTS  implementing  regulations 
require  savings  associations  to 
establish  security  devices  and 
procedures.  The  required  written 
security  program  allows  OTS  to 
evaluate  whether  savings  associations 
have  adopted  polices  and  procedures 
to  ensure  compliance  with  the 
regulations  and  statute. 


Hespondents:  Savings  and  Loan 
Associations  and  Savings  Banks 

tCstimatfd  NumbtT  of  Ffcordkeepers: 
1  340 

tstimntfd  Burden  Hours  Per 
Rfcordkfeper:  2  Hrs.  Avg. 

Frt-quency  nf  Response:  Recordkeeping 

Estimated  Total  Recordkeeping  Burden: 
3.080  Hrs. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-^025.  Office  of  Thrift 
Supervision.  1700  G  Street  NW.. 
Washington,  D.C.  20552. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  DC. 
20503. 

Cora  Prifold  Beel>e, 

Director  of  Administration. 

(PR  Doc.  95-7902  Filed  3-30-9.5:  8:4,5  ami 
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Sunshine  Act  Meetings 


^Ei 


Federal  Register 
Vol.  60.  No.  62 
Friday.  March  31.  1995 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putHished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 
April  4,  1995. 

PLACE:  2033  K  St.,  N.VV.,  Washington. 
D.C.  8;h  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

jFR  Doc  95-8116  Filed  3-29-95;  2:23  pm| 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m..  Tuesday, 
April  4.  1995. 

PLACE:  2033  K  St.,  N.W..  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-8117  Filed  3-29-95;  2:23  pm) 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m..  Tuesday, 
April  18,  1995. 


PLACE:  2033  K  St..  N.W.,  Washington, 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc  95-8118  Filed  3-29-95;  2:23  pm] 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
April  5.  1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments.  rt;assignmcnts.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  rcf.orded 
announcement  of  bank  arni  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  March  29. 1995. 
William  W.  Wiles, 
Secretary  of  the  Hoard. 
IFR  Doc.  95-8070  Filed  3-29-95;  1 1 :1 1  ami 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Cancellation  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  that  the  previously 
announced  open  meeting  (Federal 
Register.  Vol.  60,  No.  57,  Friday.  March 
24.  1995)  scheduled  for  March  29,  1995 
is  canceled  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items 
were: 

Board  Briefing 

1.  InsufiiiKe  Fund  Report. 
Matters  To  Be  Considered 

1.  Approval  of  Minutes  of  Previous  Op«;n 
Meetings. 

2.  Request  from  State  of  Michigan  for 
Exemption  under  Section  701  21(h),  NCHA's 
Rules  and  Regulations.  Member  Business 
Loans. 

3.  Proposed  Rule:  Amendments  to  .Section 
701  21(c)(8).  NQJA's  Rules  and  Regulations, 
Prohibited  Fees. 

4.  Proposed  Rule:  Amendments  to  Part  704, 
NClJA's  Rules  and  Ri^gulatioiis,  Corporate 
Credit  Unions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703) 518-6304. 

Becky  Baker 

Sfcretury  of  the  Board. 

IFR  Doc.  95-80.30  Filed  3-28-95;  4:22  |)  m.| 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  m  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  4  and  5 

Marine  Safety  Investigation  Process 
Review 

Correctinit 

In  proposed  rule  document  95-6950 
beginning  on  page  15115  in  the  issue  ot 
Wednesday,  March  22,  1995  make  the 
following  corrections; 


On  page  15116,  in  the  second  column, 
in  the  first  incomplete  paragraph: 

(a)  In  the  first  line  "more"  should 
read  "some". 

(b)  In  the  penultimate  line 
"investigation"  should  read 
"in\estigating". 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8552] 

RIN  1545-AL80 

Intercompany  Transfer  Pricing 
Regulations  Under  Section  482 

Correction 

In  rule  document  94-16456  beginning 
on  page  34971  in  the  issue  of  Fridav. 


July  8.  1994.  make  the  following 
corrections: 

§1.482-5    [Corrected] 

On  page  35024.  in  §  1  482-5(e). 
Example  I(iii).  in  the  table,  in  the 
second,  third,  fourth  and  fifth  columns, 
the  entries  for  "Sales"  should  read 
"S500.000".  "S560.000  ■.  "S500.000" 
and  "S520.0O0". 

BILLING  CODE  1505-01-0 
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Part  II 

Department  of 
Education 

Direct  Grant  Programs  and  Fellowship 
Programs;  Notice 
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DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs  and  Fellowship 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  direct  grant  programs 
and  fellowship  programs  under  which 
the  Secretary  is  making  new  awards  for 
fiscal  year  1995. 

summary:  The  Secretary  updates  the  list 
of  the  Department's  direct  grant 
programs  and  fellowship  programs 
under  which  (he  Secretary  is  making 
new  awards  for  fiscal  year  (FY)  1995 
and  estimates  the  deadline  dates  for  the 
transmittal  of  applications  for  many  of 
those  programs  for  which  application 
notices  have  not  yet  been  published. 
The  Secretary  also  revises  the  list  of 
State  Single  Points  of  Contact  (SPCX:s) 
for  programs  subject  to  the  requirements 
of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs).  The  notice  is  intended  to 
help  potential  applicants  in  planning  for 
the  remainder  of  this  fiscal  year. 
DATES:  Dates  of  Application  \'otices: 
The  actual  or  estimated  date  for 
publication  of  the  application  notice  for 
a  given  program  is  listed  in  column 
three  of  the  chart  in  this  notice.  For  any 
previously  announced  program  column 
three  also  includes  the  Federal  Register 
volume  and  page  reference  to  that 
notice.  If  a  program  has  yet  to  publish 
an  application  notice,  an  estimated  date 
(est.)  or  TBA  (to  be  announced)  is  listed 
in  this  notice. 

Dates  of  Availability  of  Applications: 
The  date  on  which  applications  will  be 
available  for  any  given  program  is  in  the 
application  notice  for  that  program. 
Deadline  Dates  for  Transmitting 
Applications:  The  actual  or  estimated 
deadline  date  for  transmitting 
applications  under  a  program  is  listed  in 
column  four  of  the  chart  in  this  notice. 
If  a  program  has  yet  to  publish  an 
application  notice,  an  estimated 
deadline  date  (est.)  or  TBA  is  listed  in 
this  notice,  and  the  actual  deadline  date 
will  appear  in  the  application  notice  to 
be  published  in  the  Federal  Register. 

Deadline  Dates  for  Transmitting 
Intergovernmental  Reviews:  For  anv 
previously  announced  program  subject 
to  E.xecutive  Order  12372.  the  deadline 
date  for  the  transmittal  of  State  Process 
Recommendations  by  SPOCs  and 
comments  by  other  interested  parties  is 
listed  in  the  application  notice  for  that 
program.  A  deadline  date  willalso 
appear  in  the  application  notice  for  any 
program  yel  to  be  announced. 
ADDRESSES:  For  Applications  or  Further 
Information:  The  address  and  telephone 
number  for  obtaining  applications  for. 


or  further  information  about,  an 
individual  program  are  in  the 
application  notice  for  that  program. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number,  if  any.  listed  in  the  individual 
application  notices.  If  a  TDD  number  is 
not  listed  for  a  given  program, 
individuals  who  use  a  TDD  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time.  Monday 
through  Friday. 

For  Intergovernmental  Review:  The 
address  for  transmitting 
recommendations  and  comments  under 
Executive  Order  12372  is  in  the 
appendix  to  this  notice.  The  appendix 
also  contains  the  addresses  of 
individual  SPOCs. 

For  Electronic  Access  to  Information: 
Information  about  the  Departments 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  On  June 
10.  1994  the  Secretary  published  in  the 
Federal  Register  (59  FR  30190)  the  first 
section  of  the  Department's  annual 
combined  application  notice  (CAN)  for 
FY  1995.  Included  in  that  document 
were  individual  notices  inviting 
applications  for  new  awards  under  65 
programs  and  competitions.  These  were 
direct  grant  and  fellowship  programs 
administered  mainly  by  the  Office  of 
Postsecondary  Education  and  the  Office 
of  Special  Education  and  Rehabilitative 
Services.  Since  June  10  a  number  of 
other  programs  have  published 
application  notices  for  new  awards  for 
FY  1995. 

In  the  document  published  on  June 
10.  the  Secretary  announced  the 
Department's  intent  to  publish  a  second 
section  of  the  CAN  for  FY  1995  in 
September.  1994.  However,  legislation 
authorizing  or  reauthorizing  many  of  the 
Department's  remaining  programs  was 
not  enacted  until  Octoter  20.  1994.  This 
statute,  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382). 
includes  programs  administered  by  the 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs  and  the 
Office  of  Elementary  and  Secondary 
Education,  some  programs  of  the  Office 
of  Educational  Research  and 


Improvement,  and  some  programs  of 
other  principal  offices  of  the 
Department.  These  programs  could  not 
publish  application  notices  in 
September,  as  originally  planned, 
without  enacted  legislation  authorizing 
the  programs  and  without  subsequent 
programmatic  and  fiscal  decisions  based 
on  that  legislation  and  on  budgetary 
appropriations. 

On  October  17,  1994  the  Secretary 
published  in  the  Federal  Register  (59 
FR  52291)  a  notice  postponing 
publication  of  section  two  of  the  CAN. 
The  Secretary  believed  it  would  be  more 
helpful  to  the  Department's  customers 
to  delay  publication  of  that  document 
until  a  time  when  application  notices 
for  most  of  these  programs  could  be 
published  or.  at  least,  listed  with  an 
estimated  date  for  publication. 

In  addition  to  awards  under  programs 
affected  by  reauthorization,  awards 
under  some  other  programs  and 
competitions  were  to  be  governed  by 
new  regulations  or  funding  priorities 
that  had  not  yet  been  issued  in  final 
form.  Still  other  programs  and 
competitions  had  to  delay  publication  of 
application  notices  for  FY  1995  pending 
approval  of  application  forms,  as  well  as 
other  information  collection  requests,  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980. 

In  the  notice  of  October  17,  the 
Secretary  estimated  that  publication  of 
section  two  of  the  CAN  for  FY  1995 
would  take  place  before  the  end  of 
January  1995.  However,  publication  of 
many  of  the  affected  application  notices 
has  been  further  postponed  to  enable 
the  Department  to  develop  policies  and 
procedures  designed  to  make  the  grant 
award  process  and  the  activities  under 
these  grants  as  accommodating  as 
statutorily  permissible  to  the  needs  and 
concerns  of  the  Department's  customers. 

The  Department  will  continue  to 
publish  individual  application  notices 
when  they  are  ready.  In  the  meantime, 
this  combined  application  notice:  (1) 
References  all  application  notices  for  FY 
1995  previously  announced  in  the 
Federal  Register,  including  those 
contained  in  section  one  of  the  CAN 
published  on  June  10.  1994,  and  (2)  to 
the  extent  possible,  gives  estimated 
dates  for  programs  and  competitions  for 
which  application  notices  are  to  be 
published  at  a  later  date. 

As  an  appendix  to  the  CAN  of  June 
10,  1994,  the  Secretary  published  a  list 
of  SPOCs  for  programs  subject  to 
Executive  Orf^er  12372  and  the 
regulations  in  34  CFR  part  79.  Since 
publication  of  that  list,  Colorado. 
Massachusetts,  and  Tennessee  have  j 

ended  their  voluntary  participation  in 


this  review  process,  Alabama  has 
elected  to  participate  in  the  process, 
and,  in  a  few  other  States,  the  names  or 
addresses  of  SPOCs  have  changed. 
Therefore,  as  an  appendix  to  this  update 
of  the  combined  application  notice,  the 
Secretary  is  publishing  a  revised  listing 
of  SPOCs. 

Organization  of  Notice 

The  chart  lists  direct  grant  programs 
and  certain  fellowship  programs  under 
which  the  Secretary  is  making  or  plans 
to  make  new  awards  in  FY  1995.  "The 
listings  arc  organized  under  the 
following  principal  program  offices  of 
the  Department: 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Office  of  Educational  Research  and 
Improvement.    • 

Office  of  Elementary  and  Secondary 
Education. 

Office  of  Postsecondary  Education. 

Office  of  Special  Education  and 
Rehabilitative  Services. 

Office  of  Vocational  and  Adult 
Education. 

For  each  principal  office,  programs 
are  listed  in  order  of  their  respective 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number. 

Programs  To  Be  Announced  at  a  Future 
Date 

For  FY  1995  a  few  programs  will  be' 
governed  by  new  regulations  or  funding 
priorities.  This  notice  references  these 
types  of  programs  with  an  asterisk 
following  the  respective  estimated  date 
(est.*)  in  column  three  of  the  chart.  For 
further  information  regarding  these 
programs,  readers  are  referred  to  the 
following  notices  of  proposed  priority 
that  have  been  published  in  the  Federal 
Register: 

Jacob  K.  Javils  Gifted  and  Talented  Education 
Program — National  Research  and 
Development  Center — Notice  of  Proposed 
Priority,  Selection  Criteria,  and  Post-Award 
Requirements 60  FR  2956  (1/12/95) 

School-to-\Vork  Opportunities  Act;  State 
Implementation  Grants — Notice  of 
Proposed  Selection  Criteria  and  a  Proposed 

Definition  of  Administrative  Costs 60 

IR  13T12  (3/10/95) 


National  Education  Goals 

The  Goals  2000:  Educate  America  Act 
(Pub.  L.  103-227),  enacted  March  31, 
1994,  enunciates  the  following  National 
Education  Goals  for  the  year  2000: 

•  All  children  in  America  will  start 
school  ready  to  leafn. 

•  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

•  All  students  will  leave  grades  4,  8, 
and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  foreign  languages,  civics  and 
government,  economics,  arts,  history, 
and  geography;  and  every  school  in 
America  will  ensure  that  all  students 
learn  to  use  their  minds  well,  so  they 
may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  Nation's 
modem  economy. 

•  United  States  students  will  be  first 
in  the  world  in  mathematics  and  science 
achievement. 

•  Every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

•  Every  school  in  the  United  States 
will  be  free  of  drugs,  violence,  and  the 
unauthorized  presence  of  firearms  and 
alcohol  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

•  The  Nation's  teaching  force  will 
have  access  to  programs  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
American  students  for  the  next  century. 

•  Every  school  will  promote 
partnerships  'hat  will  increase  parental 
involvement  and  participation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

For  competitions  that  are  still  open 
for  FY  1995.  the  Secretan,'  encourages 
applicants  under  these  programs  to 
consider  the  National  Education  Goals 
in  developing  their  applications. 

List  of  Application  Notices 


Applicability  of  Section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988 

A  number  of  programs  listed  in  the 
chart  provide  that  a  grant,  fellowship, 
traineeship.  or  other  monetary  benefit 
may  be  awarded  to  an  individual.  This 
award  may  be  made  to  the  individual 
either  directly  by  the  Department  or  by 
a  grantee  that  receives  Federal  funds  for 
the  purpose  of  providing,  for  example, 
fellowships,  traineeships,  or  other 
awards  to  individuals. 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690;  21  U.S.C. 
862)  provides  that  a  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
drug  trafficking  or  possession.  Thus,  an 
individual  who  applies  for  a  grant, 
fellowship,  or  other  monetary  benefit 
under  a  program  covered  by  this  notice 
should  understand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction.  This  denial  applies 
whether  the  Federal  benefit  is  provided 
to  the  individual  directly  by  the 
Department  or  is  provided  through  a 
grant,  fellowship,  traineeship.  or  other 
award  made  available  with  Federal 
funds  by  a  grantee. 

Any  persons  determined  to  be 
irieligible  for  Federal  benefits  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"Lists  of  Parties  Excluded  ft-om  Federal 
Procurement  or  Nonprocurement 
Programs." 

Applicability  of  the  Federal  Debt 
Collection  Procedures  Act  of  1990 

The  programs  listed  in  the  chart  make 
discretionary  awards  subject  to  the 
eligibility  requirements  of  the  Federal 
Debt  Collection  Procedures  Act  of  1990 
(Pub.  L.  101-647;  28  U.S.C.  3201).  The 
Act  provides  that  if  there  is  a  judgment 
lien  against  a  debtor's  property  for  a 
debt  to  the  United  States,  the  debtor  is 
not  eligible  to  receive  a  Federal  grant  or 
loan,  except  direct  paxTnents  to  which 
the  debtor  is  entitled  as  beneficiary, 
until  the  judgment  is  paid  in  full  or 
otherwise  satisfied. 


CFDA  No. 


Name  of  program 


Application  notice 


Application 
deadline  date 


Office  of  Bilingual  Education  and  Minority  Languages  Affairs 


84.003G 
84  1940 
84  195A 

84  195B 


Bilingual  Education:  Academtc  Excellence  Awards  . 

Bilingual  Education:  State  Grant  Program 

Bilingual  Education:  Teachers  arxl  Personnel 
Grants. 

Bilingual  Education:  National  Professional  Develop- 
ment Institutes. 


TBA  

3/31/95  (est.) 
3/31/95  (est.) 

3/31/95  (est.) 


TBA 

5/22/95  (est.) 
5/22/95  (est.) 

5/22'95  (est.) 


UMI 


^c 
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UST  OF  Applicatton  NOTICES — Contniued 


84.036A   

Library  Education  and  Human  Resource  Develop- 
ment Proqram— rnstitutes. 

Library  Education  and  Human  Resource  Develop- 
ment Pfogranr>— Fellowships. 

Ubrary  Researcfi  and  Demonstration  Program  

Library  Services  to  Indian  Tribes  and  Hawaitan  Na- 
tives Program — Basic  Grants. 

Library  Services  to  Indian  Tribes  and  Hawaiian  Na- 
tives Progran>— Speaal  Grants. 

Library  Literacy  Program 

9/29.'94  (59  FR  49746) 

12/2/94 

84.036B  

9/29/94  (59  FR  49746) 

12/2/94  . 

84.039D  

12/5/94  (59  FR  62542) „« „ 

9/29«4  (59  FR  49746) _... 

9/29/94  (59  FR  497461 

0/fVQ«i 

84.163A  

12/2«4 
5/8/95 

84.163B  

84.167A 

9/29/94  (59  FR  49746) „ 

12/2/94 

CFDANO. 

84  195C  

84.289P  ._... 

84.290U  

84.291  R  .-... 

84.292A  ...„. 
84  292B  _.... 
84.293A  

84.036A 

84.0368 

84.0390 
84.163A 

84.163B 

84.167A 

84.279A  . 
84.304A   .. 

84.206R  .. 

84.287A  .. 

84.073A-t 

84.073F  ... 

84.168E   .. 

84.163R  .. 

84.203D  .. 
84.206A-1 

84.215S  .. 

84.215V  .. 

84.286A  .. 

84.302A  .. 
84.303  ..._. 

84.999F  ... 


Name  of  program 


Biffnguat  Education:  Graduate  Fellowship  Program 
BiRrigual  Education:  Program  EnhancenDerU  Grants 
Bilingual  Educalioo:  Corripretiensive  School  Grants 
Btfnguat    Educaborv     Systemwide    Improvement 

Grants. 
Biilngual  Education:  General  Research  Program  .._ 

Bilingual  Educatiorv  Field-lnitlated  Research  

Foreign  Language  Assistarx:e:  General  Program  .... 


Appicatlon  notlc« 


4n4/95  (est.) 
3/31/95  (est) 
3/31/95  (est) 
3/31/95  (est.) 

TBA  

4/14/95  (esL) 
4/14/95  (est.) 


Application 
deadline  date 


5/30/95  (est.) 
5/30/95  (est) 
5/30/95  (est) 
5/30/95  (est.) 

TBA 
TBA 
5/26/96  (est.) 


Office  of  Educational  Research  ar>d  Improvement 
Library  Programs 


National  Institute  on  Student  Achievement 


(3oals  2000:  Assessment.  Development,  and  Eval- 

uatiorv 
Intemalional  Education  Exchange  Program  


3/29/95  (est)  

2/17/95  (60  FR  9564) 


6/15/95  (est.) 
4/17/95 


(National  irKtituts  on  Itw  Education  of  At-Risl<  Students 


Researdi  and  Development  Center  on  the  Edu- 
cation ol  Gifted  and  Talented  Children  and  Youth. 


4/20/95  (est)* 


7/10/95  (est.) 


National  Institute  on  Early  Childhood  Development  and  Education 


21st  Century  Community  Learning  Centers  _. 


4/3/95  (est)  .„ 


6/16/95  (est) 


Oflice  ol  Relorm  Assistance  and  Dissemination 


National     Diffusion     Networ»<     (NDN)— Developer 

Demonstration  Projects. 
National  Diffusion  Networit  (NDN)— Private  School 

Facilitator. 
Dwight  D.  Eisenhower  Professional  Development — 

Federal  Activities. 
Eisenhower   Regional   Mathematics   arxl   Science 

Consortia. 

Star  Schools  Progranr* — Continuing  Education  

Jacob   K.    Javits    Gifted   and   Talented   Students 

Grant  Education  Program. 
Furxl  for  the  Inrprovement  of  Education  (FIE)  Derrv 

onstration    Programs;    (1)    Elementary    School 

Counseling    Partnerships;    (2)    Middle    School- 

Wori<place-Community  Partnerships. 
Fund  for  the  Improvement  of  Education  (FIE):  Part- 
nerships in  Character  Education  Pilot  Project 
Telecommunications     Demonstration     Project     for 

Mathematics. 

Regional  Technology  Consortia 

Challenge  Grants  for  Technology  in  Education  


3/31/95  (est) 
3/31/95  (est.) 
4/14,-95  (est) 
4/14/95  (est) 


4/14/95  (est)  

3/10/95  (60  FR  13326) 

3/13/95  (60  FR  13598) 


3/13/95  (60  FR  13588) 
2/17/95  (60  FR  9576)  .. 


4/7/95  (est)  „ 

3/7/95  (60  FR  12651) 


5/31/95  (est) 

5/31/95  (est) 

6/15/95  (est) 

6/15/95  (est.) 

6/15/95  (est) 
4/25,'95 

4/2a'96 

4/28/95 
4/12/95 

6/15/95  (est) 

6/2/95 


National  Center  for  Education  Statistics 


National  Assessment  of  Educational  Progress 
(NAEP)  Program— Collection  of  data  for  the 
1996.  1997.  and  1998  NAEP  and  preparation  of 
sampling  weights  for  the  State  and  national  com- 
ponents o»  the  1996.  1997.  and  1998  as-sess- 
ments. 


3/10/95  (60  FR  13136) 


4/25/95 


CFDA  No. 


84.999G 


84.026A 
84  083A 

84.0836 

84  087A 
84.1P3A 
84.165A 
84  184B 

84 .209  A 
84.210A 

84.277A 
84.2a2A 

84.283A 
84.285A 


84. 296  A 

84.297A 

84.299A 
84.2998 


84.01 6A  . 

84.01 7A  . 
84.019A  . 
84.021A  . 
84.022A   . 

84.031  A  . 
84.0318  . 

84.031A;  . 
X84.031G 


84.031G 
84.047  ... 
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List  of  Application  Notices— Continued 


Name  of  program 


National  Assessment  of  Educational  Progress 
(NAEP)— 1996  and  1997  National  Analysis  and 
Reporting. 


Application  rxjtice 


5/12/95  (est) 


Office  of  Elementary  and  Secondary  Education 


Educational  Services  for  Indian  Adults  

Women's  Educational  Equity  Act— Implementation 
Grants. 

Women's  Educational  Equity  Act — Research 
Grants. 

Indian  Fellowship 

Civic  Education  

Magnet  Schools  Assistance 

Safe  and  Drug-Free  Schools  Progran>— Alternative 
Education  Programs. 

Native  Hawaiian  Fannily  Based  Education  Centers  . 

Native  Hawaiian  Gifted  and  Talented  Denwnstra- 
•  tion  Program. 

Sfife  Schools  Grants  Program  

Charter  Schools/State  Grants  and  National  Activi- 
ties. 

Comprehensive  Regional  Assis1ar>ce  Centers 

Safe  and  Drug- Free  Schools  Progranv  The  Conrv 
munity  Schools  Youth  Services  and  Supervision 
Grant  Program,  and  the  Family  and  Community 
Endeavor  Schools  Grant  Program. 

Illative  Hawaiian  Community  Based  Education 
Learning  Centers. 

Native  Hawaiian  Curriculum  Development,  Teacher 
Training,  and  Recruitment  Program. 

Special  Projects  Denronstration  Grants  

Special  Projects  Professional  Development  Grants 


5/5/95  (est.) 
TBA   


TBA 


4/12/95  (est.)  

TBA  

3/20/95  (60  FR  14868) 
5/29/95  (est)  


3/28/95  (est) 
3/28/95  (est) 


8/15/94  (59  FR  41928) 
4/12/95  (est)  


5/15/95  (est)  

3/6,'95  (60  FR  12332) 


3/28/95  (est.) 

3/28/95  (est.) 

5/5/95  (est.)  .. 
5/5/95  (est.)  .. 


Office  of  Postsecondary  Education 


Undergraduate  Iriternational  Studies  and  Foreign 
Language  Program. 

International  Research  and  Studies  Program 

Fulbright-Hays  Faculty  Research  Abroad  Program  . 

Fulbright-Hays  Group  Projects  Abroad  Program  

Fulbnghf-Hays  Doctoral  Dissertation  Research 
Abroad. 

Strengthening  Institutions  Program 

Strengthening  institutions  Progranv— Hispanic-Serv- 
ing Institutions. 

Designation  as  an  Eligible  Institution  for  the 
Strengthening  Institutions  and  Endowment  Chal- 
lenge Grant  Programs  


Endowment  Challenge  Grant  Program 
Upward  Bound  Program  


84.055A  Cooperative    Education    Progranv-Administration, 

Part  A  Projects. 

84.0558  Cooperative    Education    Program— Demonstration 

Projects. 

84  055C  Cooperative        Education        Program — Research 

Projects. 

84  055D  Cooperative  Education  Program— Training  and  Re- 
source Center  Projects. 

8^  055E  Cooperative  Education  Programs— Administration. 

Part  B  Projects. 

84.0948  Patricia  Roberts  Hams  Fellowship  Program— Ivtes- 

ter's  Level  and  Professional  Study. 

84.0948  Patricia  Rot>erts  Harris  Fellowship  Program— Doc- 
toral Study. 

84.097A  I  Law  School  Clinical  Experience  Program 


6/10/94  (59  FR  30190) 

6/10/94  (59  FR  30190) 
6/10/94  (59  FR  30190) 
6/10/94  (59  FR  30190) 
6/10/94  (59  FR  30190) 

3/7/95  (60  FR  12543)  ... 
3/2a'95(60FR  15448)  . 


16709 


Application 
deadlir>e  date 


6/26/95  (est.) 


7/17/95  (est.) 
TBA 

TBA 

5/30/95  (est.) 
TBA 
5/12/95 
7/10/95  (est.) 

5/l9,'95  (est ) 
5/19/95  (est.) 

9/30/94 
6/19/95  (est.) 

6/30/95  (est.) 
5/5/95 


5/19/95  (est.) 

5/19/95  (est) 

7/17/95  (est.) 
7/17/95  (est.) 


12/6,'94  (59  FR  62964);  Z'6/95  (60  FR  7047);  3/13/ 
95  (60  FR  13423). 

6/10/94  (69  FR  30190) ...„ 

l-'24'95  (60  FR  4759)  


6/10/94  (59  Ffl  30190);  6/28/95  (59  FR  33331);  12/ 

16/94  (59  FR  65028). 
6/10/94  (59  FR  30190);  12/16.-94  (59  FR  65028)  .... 

6/10/94  (69  FR  30190);  12/16.'94  (59  FR  65028)  ... 

6/10/94  (59  FR  30190);  12/16/'94  (59  FR  65028)  .... 

6/10/94  (59  FR  30190);  12/16,'94  (59  FR  65028)  .... 

8/16/94  (59  FR  42130) 

8/1&94  (59  FR  42131)  ...» 

6/10/94  (59  FR  30190) 


11/4/94 

11/4/94 
10/28/94 
10/21/94 
10.'28.^94 

5/1, '95 
5/8/95 


4/3/95 

6/l6'95 
2/24/95  (Regular 

and  Veterans); 
3/17/95  (Math  and 

Science) 
Cancelled 

Cancelled 

Cancelled 

Carx^lled 

Cancelled 

10/14/94 

10/14/94 

2/2R^5 


UMI 
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UMI 


84  116A; 
84.1168 

84.116F  . 

84.116N 

84.116P 
84  1830 


List  of  Application  Notices— Continued 

CFOA  No. 

Name  of  pfogram 

Application  notice 

Application 
deadline  date 

84  120     

Minority  Sciertce  Impfovement  Program — Institu- 
tional. Design.  Special,  and  Cooperative  Projects. 

Business  and  International  Education  

Jacob  K.  Javits  Fellowship  Program 

Graduate  Assistance  in  Areas  of  National  Need 
Program. 

Grants  to  Institutions  and  Consortia  to  Encourage 
Women  and  Minority  Participation  in  Graduate 
Education  Program 

Ronald  E.  McNair  Posttwccalaureate  Achievement 
Program. 

Centers  for  International  Business  Education  Pro- 
gram. 

Urtan  Community  Service  Program— Designation 
as  an  Urban  Grant  Institution. 

Urtjan  Community  Service  Program  

Dwight  D.  Eisenhower  Leadership  Development 
Program 

National  Early  Intervention  Scholarship  and  Part- 
nership Program. 

Native  Hawaiian  Higher  Education  Program  

6/10/94  (59  FR  30190),  6'28/94  (59  FR  33331)  

6/10/94  (59  FR  30190) 

10/14/94 

84  153A 

11/7/94 

84  170 

8/23/94  (59  FR  43328) 

11. '28/94 

R4  ?00 

10/13/94  (59  FR  51959)  

12/2/94 

84.202A  

6/10/94  (59  FR  30190):  6/28/94  (59  FR  33331).  10/ 
28/94  (59  FR  54173). 

12/19/94  (59  FR  65324) 

Cancelled 

84  217 

2/3/95 

84  220A 

6/10/94  (59  FR  30190)  

11/10/94 

84  252 

01/26/95  (50  FR  5170) 

03/1/95 

84  252 

04/03/95  (est.) 

06/1/95  (est.) 

84  261 

6/10/94  (59  FR  30190)  

1/20/95 

84.272A   

TBA  , 

6/9/95  (est.)  

TBA 

TBA 

7/21 '95  (est.) 

Fund  for  the  Improvement  of  Postsecondary  Education  (FIPSE) 


Fund  for  the  Improvement  of  Postsecondary  Edu- 
cation—Comprehensive Program 


Furxl  for  tfie  Improvement  of  Postsecondary  Edu- 
catiorv— Innovative  Projects  for  Community  Serv- 
ice. 

Fund  for  the  Improvement  of  Postsecondary  Edu- 
cation^North  American  Trilateral  Education  Ini- 
tiative. 

Fund  for  the  Improvement  of  Postsecondary  Edu- 
cation— Disseminating  Proven  Reforms. 

Drug  Prevention  Progranns  in  Higher  Educatiofv— 
Special  Focus  Program  Competition:  Specific 
Approaches  to  Prevention  Protects  (Invitational 
Priority:  Higher  Education  Consortia  for  Drug 
Prevention). 


8/18/94  (59  FR  42580) 


6/10/94  (59  FR  30190) 


TBA 


3/24/95  

4/17/95  (est) 


Office  of  Special  Education  and  Rehabilitative  Services 
Office  of  Special  Education  Programs 


84.023  .. 

84.023A 

84.023B 
84.023C 
84  023E 

84.023F 
84  023G 

84.023N 

84.024  .. 

84  024B 

84  024D 

84.024P 
84  024Q 

84.025  .. 
84  025A 


Research  in  Education  of  Individuals  with  Disabil- 
ities Program. 

Advancing  and  Improving  the  Research  Knowledge 
Base. 

Student-Initiated  Research  Projects 

Field-Initiated  Research  Projects  

Synthesize  and  Communicate  a  Professional 
Knowledge  Base:  Contributions  to  Research  and 
Practice. 

Examining  Alternatives  for  Outcome  Assessment 
for  Children  with  Disabilities. 

Studying  Models  That  Bridge  the  Gap  Between  Re- 
search and  Practice. 

Initial  career  awards 

Early  Education  Program  for  Children  with  Disabil- 
ities. 

Model  Demonstration  Projects  for  Young  Children 
with  Disabilities. 

Outreach  Projects  lor  Young  Children  with  Disabil- 
ities. 

Early  Childhood  Model  Inservice  Training  Projects 

Early  Childhood  Research  Institute  Follow  Through 

Services  for  Children  with  Oeaf-Blindness  Program 

State  arxl  Multi-State  Projects  for  Children  who  are 
Deaf-Blind 


6/10/94  (59  FR  30190) 


11/21/94  (59  FR  60054) 
6/10/94  (59  FR  30190)  .. 
6.'10/94  (59  FR  30190)  .. 


11/21/94  (59  FR  60054) 
11/21/94  (59  FR  60054) 
6/10/94  (59  FR  30190)  .. 


6/10/94  (59  FR  30190)  .. 

11/07/94  (59  FR  55540) 

6/10/94  (59  FR  30190)  .. 
10/13/94  (59  FR  52046) 


6/10/94  (59  FR  30190);  6'28/94  (59  FR  33284) 


10/18/95 
(preapplica- 
tions):  3/15'95 
(final  applica- 
tions) 

12/20/94 


TBA 

5/25'95 
6/16  95  (est.) 


12/1594 

2'24/95 
1 0/24/94 
10/ 17 '94 


2/24  95 
3/24/95 
9/6'94 

91294 

1/17/95 

9;19'94 
1/13.'95 

12 '9  94 


CFDA  No. 


84.025A 


84.025E 


84.026  ... 

84.026K 

84.026N 
84.026Q 
84.026S 
84.026T  . 


84.029 


84.029A 

84.029B 

84.029D 
84.029E 
84.029F  . 
84.029K 
84.029L  . 
84.029M 

84.029P 

84  0290 

84.078  ... 


84.078C 


84.086  .. 
04.086D 


84  0e6J 
84.086U 


84.158 


84.158A 
84.158  .. 


84  158D 


34.158M 

84.1580 

84.159  ... 
84. 159  A 
84.159C 


84.159D 


84.159E 
84^159F 


84.180 
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LIST  OF  Application  Notices— Continued 


Name  of  program 


Optional  Pilot  Projects  kw  Children  who  are  Deaf- 
Blind. 

Technical  Assistance  for  Transitional  Services  for 
Children  and  Youth  who  are  Deaf-Blind. 

Educational  Media  Research,  Production,  Distribu- 
tion, ar>d  Training  Program. 

Recorded  Audio  Cassettes  for  Visually  and  Print 
Disat>led  Students. 

Captior>ed  Films  and  Videos  Distribution  System  .... 

Video  Description  Project 

Closed-Captioned  Daytime  Television  Programs  .... 

Cultural  Experiences  for  Deaf  and  Hard-of-Hearing 
Individuals. 

Training  Personnel  for  the  Education  of  Individuals 
with  Disabilities— Grants  for  Personnel  Training 
and  Parent  Training  and  Information  Centers. 

Training  Personnel  to  Service  Low-Incidence  Dis- 
abilities. 

Preparation  of  Personnel  for  Careers  in  Special 
Education. 

Preparation  of  Leadership  Personnel  

Minority  Institutions  Personnel  

Preparation  of  Related  Services  Personnel 

Special  Projects  , 

Training  Educational  Interpreters 

Parent  Training  and  Information  Centers 


Appfication  notice 


6/10/94  (59  FR  30190);  6«8«4  (59  FR  33284) 
6/10/94  (59  FR  30190);  6/28/94  (59  FR  33284) 


11/7/94  (59  FR  55547) 

11/7/94  (59  FR  55547) 
11/7/94  (59  FR  55547) 
11/7/94  (59  FR  56547) 
11/7/94  (59  FR  55547) 


6/10/94  (59  FR  30190) 


6/10/94  (59  FR  30190);  6/28/94  (59  FR  33284) 


Experimental  Parent  Centers 


Training  Early  Inten/ention  and  Preschool  Person- 
nel. 
Postsecondary  Education  Programs  lor  Individuals 

with  Disabilities. 
Model  Demonstration  Projects  to  Improve  the  De- 
livery and  Outcomes  of  Postsecondary  Education 
for  Individuals  with  Disabilities. 

Program  for  Children  with  Severe  Disabilities  

Research  Project  for  Educating  Children  with  Se- 
vere Disabilities  in  Inclusive  Settings. 
Statewide  System  Change:  Children  with  Severe 

Disabilities. 
Outreach  Projects:  Serving  Children  with  Severe 
Disabilities  in  General  Education  and  Community 
Settings. 
State  Systems  for  Transition  Services  for  Youth 

with  Disabilities  Program. 
State  Systems  for  Transition  Services  for  Youth 

with  Disabilities  Program. 
SecorxJary  Education  and  Transitional  Services  for 

Youth  with  Disabilities  Program. 
Model  Demonstration  Projects  to  Identity  and  De- 
velop Alternatives  for  Youth  with  Disabilities  Who 
have  Dropped  Out  of  School  or  are  at  Risk  of 
Dropping  Out  of  School. 
Accessing  School  to  Work  and  Postsecondary  En- 
vironments— A  Technical  Assistance  Effort. 
Outreach  Projects  for  Services  for  Youth  with  Dis- 
abilities. 

Special  Studies  Program  

State  Agency-Federal  Evaluation  Studies  Projects  . 
Center  to  Support  the  Achievement  of  World  Class 

Outcomes  for  Students  With  Disabilities. 
Stale  and  Local  Education  Efforts  to  Implement  ft>e 
Transition  Requirements  in  the  Individuals  with 
Disabilities  Education  Act. 
Longitudinal  Study  of  the  Impact  of  Early  Interven- 
tion Services  on  Infants  and  Toddlers  Disabilities. 
State  Agency-Federal  Evaluation  Studies  Projects  . 

Technology,  Educational  Media,  and  Materials  for 
Individuals  with  Disat)ilities  Progranx 


6/10/94  (59  FR  30190);  6/28/94  (59  FR  33284)   . 
6/10/94  (59  FR  30190);  6/28/94  (59  FR  33284) 

6/10/94  (59  FR  30190)  

6/10/94  (59  FR  30190) 

6/10/94  (59  FR  30190) 

6/10/94  (59  FR  30190);  7/19/94  (59  FR  36744);  11/ 

7/94  (59  FR  55539  ). 
6/1Ci/94  (59  FR  30190);  7/19/94  (59  FR  36744);  11/ 

7/94  (59  FR  55541). 
6/10/94  (59  FR  30190):  6/28/94  ((59  FR  33284) 


6/10/94  (59  FR  30190);  6/28«4  (59  FR  33284) 


Application 
deadline  date 


6/10/94  (59  FR  30190);  6/28/94  (59  FR  33284) 
6/10/94  (59  FR  30190),  6/28/94  (59  FR  33284) 
6/10/94  (59  FR  30190);  6/28/94  (59  FR  33284) 


6/10/94  (59  FR  30190) 


6/10/94  (59  FR  30190);  6/28,'94  (59  FR  33284) 


3/31/95  (est.)  

6/10/94  (59  FR  30190);  6. 28/94  (59  FR  33284) 


6/10/94  (69  FR  30190);  10/19/94  (59  FR  52768) 
12/21/94   


6/10/94  (59  FR  30190) 


12/21/94   

6/10/94  (59  FR  30190) 


12/9/94 
10/17/94 

a  15/95 

3/31/95 
2/17/95 
2/17/95 
3/15/95 

10/7/94 

9/30/94 

9/16,-94 

10/21/94 

9/23/94 

ia'28/94 

10/28/94 

1/10/95 

1/10«5 

10/14/94 

11/4/34 

12/2/94 
10/1 7.^94 
1/23/95 


1/27/95 

10/7/94 

5/12/95  (est.) 
l0.'7/94 


Cancelled 
4/21 '95 

8/1 9 '94 


3/24,/95 
12/9/94 
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List  of  Application  Notices— Continued 

CFDA  No. 

Name  o\  program 

Application  nottce 

Application 
deadline  date 

84  180G  

OA    1  Qm  1 

Technology,  Educational  Media  Materials  Research 
Projects  that  Promote  Literacy 

CollalXDrative  Research  on  Technology,  Media,  and 
Materials  for  Children  and  Youth  with  Disabilities. 

Native  Hawaiian  Special  Education  Program 

Program  tor  Children  and  Youth  with  Senous  Emo- 
tional Disturt>ance. 

Preventing  the  Developrr>ent  of  Serious  Errwtional 
Disturbance  Among  Children  and  Youth  with 
Emotional  and  Behavioral  ProWenns 

Nondiscriminatory,  Culturally-Competent  Collabo- 
rative Demonstration  Models  To  Improve  Serv- 
ices for  Students  with  Serious  Emotional  Disturb- 
ance and  Prevention  Services  for  Students  with 
Emotional  and  Behavioral  Problems 

6/10/94  (59  FR  30190)             

9/i2.'94 

10/13/94    

1/27/95 

84  1  sou    

3/28/95  (est.)  

5/l9'95  (est ) 

o4.^i:i   

84.237  

6/10/94  (59  FR  30190)  

9/16/94 

84.237G  

• 

10/13/94   „ •. 

1/27/95 

National  Institute  on  Disability  and  Rehabilitation  Research 


84  133 A- 1 
84  133A-5 
84  133B  ... 
84  133D-5 

84.133D-2 
84  133D-6 
84.133E  .. 
84.133F  .... 
84  133G  .. 
84  133N  .. 

84.133P  .. 
84.224A-6 

84.224A-7 

84  128G  .. 
84.128T  ... 

84.129A-1 
84.129A-5 
84.129B  .. 
84.129C-1 
84.1290-1 
ti4.l29E  .. 
64  129F  ... 
tt4.129H  .. 
84.129L  ... 
84  129P  .. 

84.12^0  ., 


Research  and  Demonstration  Projects  

Research  arxJ  Demonstration  Projects  

Rehabilitation  Research  and  Training  Centers 
Knowledge  Dissemination  and  Utilization  Program 

Knowledge  Dissemination  and  Utilization  Program  . 
Knowledge  Dissemination  and  Utilization  Programs 

Rehabilitation  Engineering  Research  Centers  

Research  Fellowships  

Fiekj-lnitiated  Projects 

Special   Projects  and  Demonstrations  tor  Spinal 

Cord  Injunes. 

Research  Training  Program  

Technical  Assistance  to  State  Grantees  under  ttie 

Technology-Related  Assistance  Program 
State  Grants  for  Techrx>logy-Related  Assistar>ce  ... 


1/17/95  (60  FR  3499). -1/24/95  (60  FR  4762)  

4/7/95  (est.)  

3/31/95  (est.)  

6/8/94  (59  FR  29676);  10/18-'94  (59  FR  52523); 
10/95(60  FR  8126) 

11/18/94  (59  FR  59836) 

4/21/95  (est.)  

11/18/94  (59  FR  59861) 

6/3/94  (59  FR  29138)  

6/3/94  (59  FR  29138)  

6/3/94  (59  FR  29138);  10/11/94  (59  FR  51424) 


2/ 


6/3/94  (59  FR  29138) 
3/31/95  (est.)  


4/7/95  (est.) 


3/24/95 
5/30/95  (est ) 
5/30/95  (est.) 
7/22/94;  12/1994; 

4/17/95 
1/20,'95 
&'20/95  (est ) 
1/20/95 
11/15/94 
11/1,'94 
11/18/94 

10/3/94 
5/30/95  (est ) 

5/30/95  (est ) 


Rehabilitation  Services  Administration 


Vocational  Rehabilitation  Service  Projects  for  Mi- 
gratory Agricultural  and  Seasonal  FarmworVers 
with  Disabilities. 

Special  Projects  and  Demonstrations  for  Providing 
Supported  Employment  to  Individuals  with  ttie 
Most  Severe  DisatMlities  and  Technical  Assist- 
ance Projects — Community-Based  Projects. 

Rehabilitation  Long-Term  Training — Rehabilitation 
Medicir>e. 

Rehabilitation  Long-Term  Training— Prosthetics 
and  Orthotics. 

Rehabilitation  Long-Term  Training— Rehabilitation 
Counseling. 

Rehabilitation  Training — Long-Term  Training;  Re- 
habilitation Administration. 

Rehabilitation  Long-Term  Training — Physical  Ther- 
apy 

Rehabilitation  Long-Term  Training — Rehabilitation 
Technology 

Rehabilitation  Long-Term  Training — Vocational 
Evaluation  arxJ  Work  Adjustment. 

Rehabilitation  Long-Term  Training— Rehabilitation 
of  Individuals  Who  Are  Mentally  III. 

Rehat)ilitation  Long-Term  Training — Undergraduate 
Education  in  Rehabilitation  Services. 

RehiatMlitation  Long-Term  Training — Speaalized 
Personnel  for  Rehatwlitation  of  Individuals  Who 
Are  Blind  Or  Have  Vision  Impairment  (Currently: 
Rehabilitation  Long-Term  Training — Rehabilita- 
tion of  Individuals  Who  Are  Blind). 

Rehabilitation  Long-Term  Training— Rehabilitation 
of  Individuals  Wtx)  Are  Deaf  or  Hard  of  Heanng 
(Currently:  Rehabilitation  Long-Term  Training— 
RehatJilitation  of  Individuals  Who  Are  Deaf) 


6/10/94  (59  FR  30190);  10/18/94  (59  FR  52524) 


6/10/94  (59  FR  30190)  . 

6/10/94  (59  FR  30190)  . 
6/10/94  (59  FR  30190)  . 
6/10/94  (59  FR  30190)  . 
1/18/95  (60  FR  3632)  ... 
6/10/94  (59  FR  30190)  . 
6/10/94  (59  FR  30190)  , 
5/10/94  (59  FR  30190) 
6/10/94  (59  FR  30190) 
6/10/94  (59  FR  30190) 
6/ia'94  (59  FR  30190) 

6/10/94  (59  FR  30190) 


1/25/95 
1/16/95 

10/14/94 

10/14/94 

10/14/94 

3/21/95 

10/14,'94 

10/14,94 

10/M,'94 

10/14/94 

10/14/94 

10/14/94 

10/14/94 


CFDA  No. 


List  of  Application  Notices— Continued 


84.129R  . 

84.132A   . 
84.1 60A  . 

84.1 77A   . 

84.234L  .. 
84.235R  . 

84.235S  . 

84.246A  . 

84.246B  . 

84.246J  .. 

84.246K  .. 

84.250E  .. 

84.263A   ., 

84.264A-1 

84.264B  .. 
84.275A  .. 

84.077  ....: 

84.099  

84.101  

84.199D  .. 

84.248  


Nanne  of  program 


Rehal)ilitation    Long-Term   Training — Rehatjilitation 

Job  Development  and  Placement. 

Centers  for  IndeperxJent  Living 

Training  of  Interpreters  for  Individuals  Who  Are 

Deaf  and  Individuals  Who  Are  Deaf-Blind. 
IndeperxJent  Living  Sen/ices  for  Older  Irxlividuals 

Who  Are  Blind. 

Projects  With  Industry 

Special  Projects  and  Demonstrations  for  Providing 

Vocational  RehatMlitation  Services  to  Individuals 

With  Disabilities. 
Special  Projects  and  Demonstrations  for  Providing 

Transitional   Rehabilitation   Services   to  Youths 

With  Disabilities. 
Training  Members  of  American  Indian  Tribes,  State 

Vocational  Retiabilitation  Agency  Staff,  and  Re- 
habilitation Educators  on  Services  for  American 

Indians  With  Disabilities. 
Training  Rehabilitation  and  Mental  Health  Persorv 

nel  To  Provide  Improved  Rehatjilitation  Services 

to  Individuals  With  f/ental  Illness. 
Training  Impartial  Hearing  Officers  on  Provisions  of 

the  Act. 
Personnel  Specifically  Trained  To  Deliver  Services 

in  Client  Assistance  Programs. 
Vocational    Rehabilitation    Sen/ice    Projects    for 

American  Indians  With  Disabilities. 
Rehatjilitation  Training — Experimental  and  Innova- 
tive Training. 
Rehabilitation   Training — Rehabilitation   Continuing 

Education  Programs  (for  Region  V  only). 

Ret«t)ilitation  Continuing  Education  Programs  

Rehabilitation  Training — National  Clearinghouse  of 

Rehabilitation  Training  Materials. 


AjDplication  notice 


6/10/94  (59  FR  30190) 


12/22/94  (59  FR  66009) 
12/5/94  (59  FR  62511)  .. 


12/27/94  (59  FR  66616) 


12/9/94  (59  FR  63864) 
12/9/94  (59  FR  63863) 


12/9/94  (59  FR  63864) 
1Z'5/94  (59  FR  62510) 

12/5/94  (59  FR  65210) 


12/5/94  (59  FR  62511) 

12/5/94  (59  FR  62511)  

6/10/94  (59  FR  30190);  12/9/94  (59  FR  63722) 

6/10/94  (59  FR  30190) 

6/10/94  (59  FR  30190) 


12/5/94  (59  FR  62510) 
12/5/94  (59  FR  62509) 


Application 
deadline  date 


10/14/94 

3/17/95 
2/28/95 

2/13.'95 

3/13/95 
3/13/95 


3/1 3«5 
2/2a'95 

2/28/95 

2/28/95 

2/28/95 

6/16/95 

ia'14/94 

10/14/94 

2/28/95 

2/28/95 


Office  of  Vocational  and  Adult  Education 


Bilingual  Vocational  Training  Program 

Bilingual  Vocational  Instructor  Training  Program 

Irxlian  Vocational  Education  Training  Program  

Cooperative  Demonstration  Program — (Correctional 
Education). 

Denx>nstration  Projects  for  the  Integration  of  Voca- 
tional and  Academic  Learning  Program. 


10/27/94  (59  FR  54076) 
10/27/94  (59  FR  54096) 
05/26/94  (59  FR  27406) 
07/13/94  (59  FR  35791) 

08/01/94  (59  FR  39170) 


12/12/94 
12/12/94 
7/29,-94 
09/02-94 

09/16/94 


Invitation  to  Comment 

The  Secretary  welcomes  comments 
and  suggestions  for  improving  the 
annual  combined  application  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schatken, 
Assistant  General  Counsel  for 
Regulations,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.  (room  5105,  FB-lOB),  Washington, 
D.C.  20202-2241. 

Dated:  March  22.  1995. 
Richard  W.  Riley. 
Secretary  of  Education. 
Appendix 

Intergovernmental  Feview  of  Federal 
Programs 

This  appendix  applies  to  each  program  that 
is  subject  to  the  requirements  of  Executive 
Order  12372  (Intergovernmental  Review  of 


Federal  Programs)  and  the  regulations  in  34 
CFR  part  79. 

The  objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership  and 
to  strengthen  federalism  by  relying  on  State 
and  local  processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  Financial  assistance. 

Applicants  must  contact  the  appropriate 
State  Single  Point  of  Contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372. 
Applicants  proposing  to  pwrform  activities  in 
more  than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  of  those  States  under  the 
Executive  order.  A  listing  containing  the 
Single  Point  of  Contact  for  each  Slate  is 
included  in  this  appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide.  regional,  and  local  entities 


may  submit  comments  directly  to  the 
Department. 

Any  State  Process  Recommendation  and 
other  comments  submitted  by  a  State  Single 
Point  of  Contact  and  any  comments  from 
State,  areawide,  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the  dale 
indicated  in  this  notice  to  the  following 
address;  The  Secretary,  EO  12372— CFDAf 
[commenter  must  insert  number — including 
suffix  letter,  if  any),  U.S.  Department  of 
Education,  room  6213,  600  Independence 
Avenue,  SW.,  Washington,  DC  20202-0124. 

Proof  of  mailing  will  be  determined  on  the 
same  basis  as  applications  (see  34  CFR 
75.102).  Recommendations  or  comments  may 
be  hand-delivered  until  4:30  p.m. 
(Washington,  DC  time)  on  the  date  indicated 
in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME  ADDRESS  AS 
THE  ONE  TO  WHICH  THE  APPLICANT 
SUBMITS  ITS  COMPLETED  APPLICATION. 
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DO  NOT  SEND  APPLICAl  IONS  TO  Tilt: 
AliOVt;  ADDRESS. 

State  Singh  Points  of  Contact 

Notf>:  In  accordance  with  Expciitivir  Order 
l>\2^72.  this  listing  represents  the  designated 
vSlutf  ■Single  Points  of  Contact  Because 
participation  is  voluntary  some  Slates  no 
longer  participate  in  the  process.  These 
include:  Alaska.  Colorado.  Connecticut, 
Huwuii.  Idaho.  Kansas.  Louisiana. 
Miissathusetts.  Minnesota.  Montana. 
Nebraska.  Oklahoma.  Oregon.  Pennsylvarii.i. 
South  Dakota.  Tennessee.  Virginia,  and 
Washington.  Alabama,  vvhic  h  did  not 
partu  ipate  when  this  list  was  last  published 
by  the  Department  of  Edutation  in  |une  1904. 
now  participates. 

.M.ibama 

Ion  C.  Strickland.  Alabama  Department  of 
Eionomic  and  Community  Affairs. 
Planning  and  Economic  Developtricnt 
Division.  401  Adams  Avenue. 
Montgomery.  Alabama  36103-5690. 
Telephone  (205)  242-5483.  FAX  (205)  242- 
5515 

Arizona 

lanice  Dunn. 

Arizona  State  Clearinghouse.  3800  N  Central 

Avenue.  Fourteenth  Floor.  Phoeni.\. 

Arizona  85012.  Telephone  (602)  280-1315. 

FAX  (602)  280-1305 

Arkansas 

Mr.  Tracy  L  Copeland.  Manager,  State 
Clearinghouse.  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  Street,  room 
412.  Little  Rock,  Arkansas  72203, 
Telephone  (501)  682-1074.  FAX  (501)682- 
5206 

California 

Cry  tits  Coordinator,  Office  of  Planning  and 
Research.  1400  Tenth  Street,  room  121. 
Sacramento,  California  95814.  Telephone 
(916)  323-7480,  FAX  (916)  323-3018 

Delaware 

Fraiuine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  P  O.  Box  1401,  Dover,  Delaware 
19903,  Telephone  (302)  739-3326.  FAX 
(302) 739-5661 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Cx)ntact.  Office  of  Grants  Management  and 
Development.  717  14th  Street.  N.W..  Suite 
500.  Washington,  IX:  20005,  Telephone 
(202)  727-6554,  FAX  (202)  727-1617 

Florida 

Suzanne  Traub-Metlay.  Florida  State 
Clearinghouse,  Intergovernmental  Affairs 
Policy  Unit.  Executive  Office  of  the 
CK>vernor.  Office  of  Planning  and 
Budgeting,  The  Capitol  (room  1603), 
Tallahassee.  Florida  32399-0001, 
Telephone  (904)  488-8114,  FAX  (904)  488- 
9005, 

Georgia 

Tripp  Reid,  Administrator,  Georgia  State 
Cle.iringhouse,  254  Washington  Street, 
S.W  .  room  401J,  Atlanta,  Georgia  30334. 
Telephone  (404)  656-3855  or  656-3829. 
1  AX  (404)  636-7938 


Illinois 

Sieve  KIokk«>nga.  Slate  Single  Point  of 
Coiitac  I,  Office  of  the  Governor,  107 
Siratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671,  FAX 
(217) 782-6620 

Indiana 

Francis  E  Williams.  State  Budget  Agency. 
212  State  House,  Indianapolis,  Indiana 
46204,  Telephone  (317)  232-2972.  FAX 
(317) 233-3323 

Iowa 

Steven  R  McCann.  Division  for  Community 
Assistance.  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone  (515)  242- 
4719.  FAX  (515)  242-1859 

Kentucky 

Ronald  W.  Cook.  Office  of  the  Governor. 
Department  of  Local  Government.  1024 
Capitol  Center  Drive.  Frankfort.  Kentucky 
40601-8204    •  nlephone  (502)  573-2382. 
FAX(,i02i  5-1-2512 

Maine 

Joyce  B«nsnn.  Slate  Planning^Office,  State 
House  Station  a38,  Augusta,  Maine  04333. 
Telephone  (207)  287-3261,  FAX  (207)  287- 
64H9 

Maryland 

Mr.  Roland  E  English  111.  Chief.  State 
Clearinghouse  for  Ir.tergovernmental 
Assistance.  Maryland  Office  of  Planning. 
301  West  Preston  Street,  room  1104. 
Baltimore.  Maryland  21201-2365, 
Telephone  (410)  225-4490,  FAX  (410)  225- 
4480 

Michigan 

Richard  S.  Pastula.  Director.  Office  of  Federal 
Grants,  Michigan  Department  of 
Commerce,  P  O.  Box  30225.  Lansing. 
Michigan  48909.  Telephone  (517)  373- 
7356,  FAX  (517)  373-6683 

Mississippi 

Cathy  Malette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
Jackson,  Mississippi  39202,  Telephone 
(601)  359-6762,  FAX  (601)  359-6764 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse. 
Office  of  Administration.  P.O.  Box  809, 
room  760,  Truman  Building,  Jefferson  City, 
Missouri  65102.  Telephone  (314)  751- 
4834.  FAX  (314) 751-7819 

Nevada 

Department  of  Adminislration.  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  FAX  (702)  687-3983 

New  Hampshire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  Slate  Planning,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord.  New 
Hampshire  03301.  Telephone  (603)  271- 
2155.  FAX  (603)  271-1728 


New  Jersey 

Gregorv  D.  Adktus.  Assistant  Commissioner. 
New  Jersey  Department  of  Community 
Affairs 
Please  direct  all  correspondence  and 

questions  about  intergovernmental  review  to; 

Andrew  J  Jaskolka.  State  Review  Process. 
Division  of  Community  Resources,  CN  800, 
room  813A.  Trenton.  New  Jersey  08625- 
0800,  Telephone  (609)  292-9025,  FAX 

*  (609)633-2132 

.New  Mexico 

Robert  Peters,  State  Budget  Division,  room 
190,  Rataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone  (505)  827- 
3640,  FAX  (505)  827-3861 

.New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  Stale  Capital,  Albany,  New 
York  12224,Telephone(518)  474-1605 

North  Carolina 

Chrys  Baggett,  Director,  N.C.  State 

clearinghouse.  Office  of  the  Secretarv'  of 
Admin.,  116  West  Jones  Street.  Raleigh. 
North  Carolina  27603-8003.  Telephone 
(919)  733-7232,  FAX  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170.  Telephone  (701)  224- 
2094,  FAX  (701)  224-2308 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact. 
State  Clearinghouse.  Office  of  Budget  and 
Management,  30  East  Broad  Street.  34th 
Floor,  Columbus.  Ohio  43266-041 1 
Please  direct  correspondence  and 

questions  about  intergovernmental  review  to: 

Linda  Wise,  Telephone  (614)  466-0698,  FAX 
(614) 466-5400 

Rhode  Island 

Daniel  W.  Varin.  Associate  Director. 
Department  of  Administration,  Division  of 
Planning,  One  Capitol  Hill,  4th  Floor. 
Providence.  Rhode  Island  02908-5870. 
Telephone  (401)  277-2656,  FAX  (401)  277- 
2083 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator,  Office  of 
Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477.  Columbia.  South  Carolina  29201, 
Telephone  (803)  734-0494,  FAX  (803)  734- 
0385 

Texas 

Tom  Adams,  Director,  Intergovernmental 
Coordination.  P.O.  Box  13005,  Austin. 
Texas  78711,  Telephone  (512)  463-1771. 
FAX  (512)  463-1984 

Utah 

Carolyn  Wright,  Utah  Slate  Clearinghouse, 
Office  of  Planning  and  Budget,  room  116. 
Slate  Capitol,  Sail  Lake  City,  Utah  84 1 14. 
Telephone  (801 )  538-1535.  FAX  (801 )  538- 
1547 
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Vermont 

Nancy  McAvoy,  State  Single  Point  of 
Contact,  Pavilion  Office  Building,  109  State 
Street,  Montpelier.  Vermont  05609. 
Telephone  (802)  828-3326.  FAX  (802)  828- 
3339 

West  Virginia 

Fred  Cutlip,  Director,  Comiiiunitv 
Development  Division.  West  Virginia 
Development  Office.  Building  »6.  room 
553,  Charleston.  West  Virginia  25:i0,'). 
Telephone  (304)  .558-4010.  F,\X  (304)  558- 
3248 

Wisconsin 

Martha  Kerner,  Se<:tion  Chief.  Slate/Federal 
Relations,  Wisconsin  Dep.Trtmeni  of 
Administration.  101  East  Wilson  Street.  6lh 
Floor.  P.O.  Box  7868.  Madison.  Wisconsin 
53707,  Telephone  (608)  26()-212r>.  FAX 
(608)  267-6931 

Wyoming 

Shen,')  Jeffries,  State  Single  Point  of  Coiilai  t. 
Herschler  Building.  4t)i  Floor.  K;)st  Wing. 


Cheyenne,  Wyoming  82002.  Telephone 
(307)  777-7574.  FAX  (307)  638-8967 

Territories  , 

Guam 

Mr.  Giovanni  T.  Sgambelluri.  Director. 
Bureau  of  Budget  and  Management 
Research.  Office  of  the  Governor,  P  O  Box 
2950.  Agana,  Guam  96910,  Telephone  011- 
671^72-2285,  FAX  011-671-172-2825 

Northern  Mariana  Islands 

Slate  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor. 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  B.  Caro.  Chairwoman/ 
Director.  Puerto  Rico  Planning  Board. 
Federal  Proposals  Review  Office.  Miniilas 
Ciovernment  Center.  P.O.  Box  4 111 9.  San 
Juan.  Puerto  Rico  00940-1 1 1 9.  Telephone 
(809)  727-4444  or  723-6100.  FAX  (809) 
724-3270  or  724-3103 


Virgin  Islands 

Jose  George,  Director,  Office  of  Management 

and  Budget,  #41  Norregade  Emancipation 

Garden  Station,  Second  Floor.  Saint 

Thomas,  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to: 

Linda  Clarke,  Telephone  (809)  774-0750 

FAX  (809)  776-0069 

Note:  This  list  is  based  on  the  most  c  urrent 
information  provided  by  the  States. 
Informatiorl  on  any  changes  or  apparent 
errors  should  be  provided  to  Donna  Rivelli 
(Telephone  (202)  395-5090)  at  the  Office  of 
Management  and  Budget  and  to  the  State  in 
question.  Changes  to  the  list  will  only  be 
made  upon  formal  notification~by  the  St.ile 

[FR  Doc.  95-7768  Filed  3-30-95;  8:45  ami 
BILLING  CODE  4000-01-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRParts9,  15.  and  42 
[FAC  90-26;  FAR  Case  93-02) 
RIN  9000-AG45 

Federal  Acquisition  Regulation;  Past 
Performance  Information 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency- 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  issue  Federal  Acquisition 
Circular  (FAC)  90-26.  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  establish 
requirements  for  the  use  of  past 
performance  information  in  the 
contractor  selection  process.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30.  1993. 

EFFECTIVE  DATE:  May  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-26.  FAR  case  93-02. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  FAR  rule  was  published 
in  the  Federal  Register  at  59  FR  8108  on 
February  17.  1994.  The  proposed  rule 
required  evaluation  of  past  performance 
in  all  competitively  negotiated 
acquisitions  expectofl  to  exceed 
SlOO.OOO,  and  evaluation  of  contractor 
performance  on  all  new  contracts 
exceeding  SlOO.OOO. 

Thirty-five  comments  from  twenty- 
five  sources  were  received  during  the 
public  comment  period.  All  comments 
were  considered  in  the  development  of 
this  final  rule.  The  final  rule  differs 
from  the  proposed  rule  in  that  it  (1) 
permits  agencies  to  use  a  phase-in 
approach  for  implementation  of  past 
performance  evaluation  requirements; 
(2)  clarifies  that  firms  lacking  relevant 
performance  history  shall  receive  a 
neutral  evaluation  for  past  performance; 


(3)  permits  offerors  to  submit  relevant 
past  performance  information  to  the 
Government;  (4)  excludes  contracts 
awarded  under  FAR  Subparts  8.6  and 
8.7  from  the  requirement  for  evaluation 
of  contractor  performance;  (5)  provides 
that  past  performance  information  files 
shall  not  be  retained  to  provide  source 
selection  information  for  longer  than 
three  years  after  completion  of  contract 
performance;  and  (6)  contains 
additional  guidance  to  facilitate  the 
collection  and  use  of  past  performance 
information. 

B.  Regulatory  Flexibility  Act 

The  Regulatory'  Flexibility  Act  (5 
LI.S.C.  601.  fl  Sf?q.)  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  has  been  performed.  A  copy  of 
the  analysis  may  be  obtained  from  the 
FAR  Secretariat. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
use.  350i.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  9.  15. 
and  42 

Government  procurement. 

Da»;d  March  27,  19<J5 
C.  Allen  Olson. 
Director.  Office  of  Federal  Acquisition  Policy. 

Federal  Acquisition  Circular 

FAC  90-26 

Federal  Acquistion  Circular  (FAC) 
90-26  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

All  Federal  Acquisition  Regulation 
(FAR)  and  other  directive  material 
contained  in  FAC  90-26  are  effective 
May  30,  1995. 

Dated:  February  27.  1995. 
Eleanor  R  Specter. 
Director.  Defense  Procurement 

Dated:  February  2,  1995. 
Deidre  A.  Lee. 

Associate  Administrator  for  Procurement, 

NASA 

Ida  M.  L'stad. 

Associate  Administrator.  Office  of 

Acquisition  Policy.  GSA. 

Therefore.  48  CFR  Parts  9.  15.  and  42 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  9.  15  and  42  continues  to  read  as 
follows: 


Authority:  40  II.S.C.  486(c):  10  U.S.C. 
chapter  137.  and  42  U.S.C.  2473(c). 

PART  ^-CONTRACTOR 
QUALIFICATIONS 

2.  Section  9.104-l(c)  is  revised  to 
read  as  follows: 

9.104-1     General  standards. 

*  *         *         *         • 

(c)  Have  a  satisfactory  performance 
record  (see  48  CFR  9.104-3(c)  and  part 
42.  subpart  42.15).  A  prospective 
contractor  shall  not  be  determined 
responsible  or  nonresponsible  solely  on 
the  basis  of  a  lack  of  relevant 
performance  history,  except  as  provided 
in  9.104-2; 

*  •         ft         •         * 

3.  Section  9.105-l(c)  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

9.105-1     Obtaining  information. 

*  ft         •         ft         • 

(c)  In  making  the  determination  of 
responsibility  (see  9.104-l(c)).  the 
contracting  officer  shall  consider 
relevant  past  performance  information 
(see  48  CFR  part  42,  subpart  42.15).  In 
addition,  the  contracting  officer  should 
use  the  following  sources  of  information 
to  support  such  determinations: 


PART  15— CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.406-5(b)  is  amended  by 
revising  the  last  two  sentences  to  read 
as  follows: 

15.406-5    Part  IV— Representations  and 
Instructions. 

ft         ft         ft         ft         ft 

(b)  *   *   *  The  severable  parts  should 
provide  for  separation  of  cost  or  pricing 
data,  past  performance  data  and.  when 
needed,  technical  data.  The  instructions 
may  specify  further  organization  of 
proposal  or  quotation  parts,  such  as  (1) 
administrative.  (2)  management.  (3) 
technical.  (4)  past  performance,  and  (5) 
cost  or  pricing  data. 
ft        ft         ft        ft         ft 

5.  Section  15.604  is  amended  by 
revising  paragraphs  (b)  and  (c)(3)  to  read 
as  follows: 

15.604    Responsibilities. 

ft         •         *         ft         ft 

(b)  The  cognizant  technical  official  is 
responsible  for  the  technical  and  past 
performance  requirements  related  to  the 
source  selection  process. 

(c)  *   *   * 

(3)  Conducting  or  controlhng  all 
negotiations  concerning  cost  or  price, 
technical  requirements,  past 
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performance,  and  other  terms  and 
conditions;  and 

ft        *        •        •        • 

6.  Section  15.605  is  amended  by 
revising  paragraph  (b),  removing 
paragraph  (c).  redesignating  (d),  (e)  and 
(0  as  (c),  (d)  and  (e).  respectively,  and 
revising  newly-redesignated  (d)  to  read 
as  follows: 

15.605    Evatuation  factors. 
ft         ft         ft         ft         ft 

(b)(1)  The  evaluation  factors  that 
apply  to  an  acquisition  and  the  relative 
importance  of  those  factors  are  within 
the  broad  discretion  of  agency 
acquisition  officials  except  that — 

(i)  Price  or  cost  to  the  Government 
shall  be  included  as  an  evaluation  factor 
in  every  source  selection. 

(ii)  Fast  performance  shall  be 
evaluated  in  all  competitively 
negotiated  acquisitions  expected  to 
exceed  $100,000  not  later  than  January 
1,  1999,  unless  the  contracting  officer 
documents  in  the  contract  file  the 
reasons  why  past  performance  should 
not  be  evaluated.  Agencies  may  develop 
their  own  phase-in  schedule  for  past 
performance  evaluations  which  meets  or 
exceeds  the  following  milestones:  All 
solicitations  with  an  estimated  value  in 
excess  of  (A)  $1,000,000  issued  on  or 
after  July  1,  1995;  (B)  $500,000  issued 
on  or  after  July  1 ,  1997;  and  (C) 
$100,000  issued  on  or  after  January  1, 
1999.  Past  performance  may  be 
evaluated  in  competitively  negotiated 
acquisitions  estimated  at  $100,000  or 
less  at  the  discretion  of  the  contracting 
officer. 

(iii)  Quality  shall  be  addressed  in 
every  source  selection  through  inclusion 
in  one  or  more  of  the  non-cost 
evaluation  factors,  such  as  past 
performance,  technical  excellence, 
management  capability,  personnel 
qualifications,  prior  experience,  and 
schedule  compliance. 

(2)  Any  other  relevant  factors,  such  as 
cost  realism,  may  also  be  included. 
•         *         ♦         •         ft 

(d)  The  solicitation  should  be 
structured  to  provide  for  the  selection  of 
the  source  whose  proposal  offers  the 
greatest  value  to  the  Government  in 
terms  of  performance,  risk  management, 
cost  or  price,  and  other  factors.  The 
solicitation  shall  clearly  state  the 
evaluation  factors,  including  cost  or 
price,  cost  or  price-related  factors,  past 
performance  and  other  non-cost  or  non- 
price-related  factors,  and  any  significant 
subfactors,  that  will  be  considered  in 
making  the  source  selection,  and  their 
relative  importance  (see  15.406-5(c)). 
Numerical  weights,  which  may  be 
employed  in  the  evaluation  of 


proposals,  need  not  be  disclosed  in 
solicitations.  The  sohcitation  shall 
inform  oHerors  of  minimum 
requirements  that  apply  to  particular 
evaluation  factors  and  significant 
subfactors. 

•  •        •        «        • 

7.  Section  15.608(a)  is  amended  by 
revising  the  introductory  text, 
redesignating  paragraph  {a){2)  as  (a)(3). 
and  adding  a  new  paragraph  (a)(2)  to 
read  as  follows: 

15.608    Proposal  evaluation. 

(a)  Proposal  evaluation  is  an 
assessment  of  both  the  proposal  and  the 
offeror's  ability  to  successftilly 
accomplish  the  prospective  contract.  An 
agency  shall  evaluate  competitive 
proposals  solely  on  the  factors  specified 
in  the  solicitation. 

•  *        •        •        • 

(2)  Pasf  performance  evaluation,  (i) 
Past  performance  information  is  an 
indicator  of  an  offeror's  ability  to 
perform  the  contract.  The  comparative 
assessment  of  past  performance 
information  is  separate  from  the 
responsibility  determination  required 
under  48  CFR  9.103.  The  number  and 
severity  of  an  offeror's  problems,  the 
effectiveness  of  corrective  actions  taken, 
the  offeror's  overall  work  record,  and 
the  age  and  relevance  of  past 
performance  information  should  be 
considered  at  the  time  it  is  used. 

(ii)  Where  past  performance  is  to  be 
evaluated,  the  solicitation  shall  afford 
offerors  the  opportunity  to  identify 
Federal,  state  and  local  government,  and 
private  contracts  performed  by  the 
offerors  that  were  similar  in  nature  to 
the  contract  being  evaluated,  so  that  the 
Government  may  verify  the  offerors' 
past  performance  on  these  contracts.  In 
addition,  at  the  discretion  of  the 
contracting  officer,  the  offerors  may 
provide  information  on  problems 
encountered  on  the  identified  contracts 
and  the  offerors'  corrective  actions.  Past 
performance  information  may  also  be 
obtained  from  other  sources  known  to 
the  Government.  The  source  and  type  of 
past  performance  information  to  be 
included  in  the  evaluation  is  within  the 
broad  discretion  of  agency  acquisition 
officials  and  should  be  tailored  to  the 
circumstances  of  each  acquisition. 
Evaluations  of  contractor  performance 
prepared  in  accordance  with  48  CFR 
part  42,  subpart  42.15  are  one  source  of 
performance  information  which  mav  be 
used. 

(iii)  Firms  lacking  relevant  past 
performance  history  shall  rereive  a 
neutral  evaluation  for  past  performance. 


8.  Section  15.610  is  emended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  lc){4)  and  the  period  at  the 
end  of  (c)(5)  and  inserting  ";  and"  in  its 

place;  and  by  adding  paragraph  (c)(6)  to 
read  as  follows: 

15.610    Written  or  oral  discussion. 

•  ft         »         •        • 

(c)  •  •  • 

(6)  Provide  the  offeror  an  opportunity 
to  discuss  past  performance  information 
obtained  from  references  on  which  the 
offeror  had  not  had  a  previous 
opfKJrtunily  to  comment.  Names  of 
individuals  providing  reference 
information  about  an  offeror's  past 
performance  shall  not  be  disclosed. 

•  *        •        •        • 

9.  Section  15.1003(b)  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b)(2)  and  the  period  at  the 
end  of  (b)(3)  and  inserting  ";  and  '  in  its 
place;  and  by  adding  paragraph  ib)(4)  to 
read  as  follows: 

15.1003    Debriefing  of  unsuccessful 
offerors. 

•  ft         •         »         • 

(b)»    •   • 

(4)  Names  of  individuals  providing 
reference  information  about  an  offeror's 
past  performance. 


PART  42— CONTRACT 
ADMINISTRATION 

10.  Section  42.302  is  amended  by 
adding  paragraph  fb)(ll)  to  read  as 
follows: 

42.302    Contract  administration  functions. 

•         ft         ft         ft         ft 

(b)*   •   * 

(11)  Prepare  evaluations  of  contractor 
performance  in  accordance  with  subpart 
42.15. 


11.  Subpart  42.15  is  added  to  read  as 
follows: 

Subpart  42.15— Contractor  Performance 
Information 

Sec. 

42.1500 

42.1501 

42.1502 

42.1503 


Scope  of  subpart. 
General. 
Policy. 
Procedures. 


42.1500    Scope  ot  suDpart. 

This  subpart  provides  policies  and 
establishes  responsibilities  for  recording 
and  maintaining  contractor  performance 
information.  It  implements  Office  of 
Federal  Procurement  Policy  Letter  92-5. 
Past  Performance  Information.  This 
subpart  does  not  apply  to  procedures 
used  by  agencies  in  determining  fees 
under  award  or  incentive  fee  contracts. 
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However,  the  fee  amount  paid  to 
contractors  should  be  reflective  of  the 
contractor's  performance  and  the  past 
performance  evaluation  should  closely 
parallel  the  fee  determinations. 

42.1501  General. 

Past  performance  information  is 
relevant  information,  for  future  source 
selection  purposes,  regarding  a 
contractor's  actions  under  previously 
awarded  contracts.  It  includes,  for 
example,  the  contractor's  record  of 
conforming  to  contract  requirements 
and  to  standards  of  good  workmanship; 
the  contractor's  record  of  forecasting 
and  controlUng  costs;  the  contractor's 
adherence  to  contract  schedules, 
including  the  administrative  aspects  of 
performance;  the  contractor's  historj-  of 
reasonable  and  cooperative  behavior 
and  commitment. to  customer 
satisfaction;  and  generally,  the 
contractor's  business-like  concern  for 
the  interest  of  the  customer. 

42.1502  Policy. 

(a)  E.xcept  as  provided  in  paragraph 
(b)  of  this  section,  agencies  shall  prepare 
an  evaluation  of  contractor  performance 
for  each  contract  in  excess  of  $1,000,000 
beginning  July  1. 1995.  $500,000 
beginning  July  1. 1996.  and  $100,000 
beginning  January  1.  1998,  (regardless  of 
the  date  of  contract  award)  at  the  time 
the  work  under  the  contract  is 
completed.  In  addition,  interim 
evaluations  should  be  prepared  as 
specified  by  the  agencies  to  provide 
current  information  for  source  selection 
purposes,  for  contracts  with  a  period  of 
performance,  including  options, 
exceeding  one  year.  This  evaluation  is 
generally  for  the  entity,  division,  or  unit 


that  pel  formed  the  contract.  The  content 
and  format  of  performance  evaluations 
shall  be  established  in  accordance  with 
agency  procedures  and  should  be 
tailored  to  the  size,  content,  and 
complexity  of  the  contractual 
reouirements. 

(b)  Agencies  shall  not  evaluate 
performance  for  contracts  awarded 
under  48  CFR  part  8.  subparts  8.6  smd 
8.7.  Agencies  shall  evaluate 
construction  contractor  performance 
and  architect/engineer  contractor 
performance  in  accordance  with  48  CFR 
36.201  and  36.604.  respectively. 

42.1503    Procedures. 

(a)  Agency  procedures  for  the  past 
performance  evaluation  system  shall 
generally,  provide  for  input  to  the 
evaluations  from  the  technical  office, 
contracting  office  and.  where 
appropriate,  end  users  of  the  product  or 
service. 

(b)  Agency  evaluations  of  contractor 
performance  prepared  under  this 
subpart  shall  be  provided  to  the 
contractor  as  soon  as  practicable  after 
completion  of  the  evaluation. 
Contractors  shall  be  given  a  minimum  of 
30  days  to  submit  comments,  rebutting 
statements,  or  additional  information. 
Agencies  shall  provide  for  review  at  a 
level  above  the  contracting  officer  to 
consider  disagreements  between  the 
parties  regarding  the  evaluation.  The 
ultimate  conclusion  on  the  performance 
evaluation  is  a  decision  of  the 
contracting  agency.  Copies  of  the 
evaluation,  contractor  response,  and 
review  comments,  if  any.  shall  be 
retained  as  part  of  the  evaluation.  These 
evaluations  may  be  used  to  support 
future  award  decisions,  and  should 


therefore  be  marked  "Source  Selection 
Information".  The  completed  evaluation 
shall  not  be  released  to  other  than 
Government  personnel  and  the 
contractor  whose  performance  is  being 
evaluated  during  the  period  the 
information  may  be  used  to  provide 
source  selection  information.  Disclosure 
of  such  information  could  cause  harm 
both  to  the  commercial  interest  of  the 
Government  and  to  the  competitive 
position  of  the  contractor  being 
evaluated  as  well  as  impede  the 
efficiency  of  Government  operations. 
Evaluations  used  in  determining  award 
or  incentive  fee  pajTnents  may  also  be 
used  to  satisfy  the  requirements  of  this 
subpart. 

(c)  Departments  and  agencies  shall 
share  past  performance  information 
with  other  departments  and  agencies 
when  requested  to  support  future  award 
decisions.  The  information  may  be 
provided  through  interview  and/or  by 
sending  the  evaluation  and  comment 
documents  to  the  requesting  source 
selection  official. 

(d)  Any  past  performance  information 
systems,  including  automated  systems, 
used  for  maintaining  contractor 
performance  information  and/or 
evaluations  should  include  appropriate 
management  and  technical  controls  to 
ensure  that  only  authorized  personnel 
have  access  to  the  data. 

(e)  The  past  performance  information 
shall  not  be  retained  to  provide  source 
selection  information  for  longer  than 
three  years  after  completion  of  contract 
performance. 

|FR  Doc.  95-7827  Filed  3-30-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701.  784.  817,  and  843 
RIN  1029-nAB69 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Application  Requirements: 
Underground  Mining  Performance 
Standards 

AGENCY:  O^ce  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Final  rule. 

summary:  The  OfRce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DOI)  is  amending  the  regulations 
applicable  to  underground  coal  mining 
and  control  of  subsidence-caused 
damage  to  lands  and  structures  and 
certain  water  supplies,  through  the 
adoption  of  permitting  requirements, 
performance  standards,  and 
implementation  procedures.  The 
regulations  will  require  all  underground 
coal  mining  operations  conducted  after 
October  24.  1992,  to  promptly  repair  or 
compensate  for  material  damage  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures  as  a  result  of  subsidence  due 
to  undergnnind  coal  mining  opetations, 
and  to  replace  drinking,  domestic,  and 
residential  water  supplies  which  have 
been  adversely  affected  by  underground 
coal  mining  operations.  The  rule  will 
require  repair  of  damage  to  include 
rehabilitation,  restoration,  or 
replacement  of  the  identified  structures, 
or  compensation  to  the  owners  in  the 
full  amount  of  the  diminution  in  value 
resulting  from  the  subsidence.  A  pre- 
subsidence  survey  will  be  required  to 
document  the  condition  of  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures  subject  to  subsidence-related 
damage  caused  by  underground  mining 
activities.  The  survey  will  also  be 
required  to  document  the  quantity  and 
quality  of  all  drinking  and  domestic 
water  supplies  that  could  be 
contaminated,  diminished,  or 
interrupted  by  subsidence.  In  addition, 
a  permittee  will  be  required  to  provide, 
when  necessary,  an  additional 
performance  bond  to  cover  subsidence- 
related  damage  that  has  occurred  to 
protected  structures  or  water  supplies. 

Within  120  days  from  the  publication 
of  the  rule,  OSM  will,  in  consultation 
with  the  State  Regulatory  authority, 
determine  for  each  State  with  an 
approved  State  regulatory  program,  the 


enforcement  procedures  to  ensure 
prompt  complianoe  with  section  720(a) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  and  the 
implementing  regulations.  The 
performance  standards  implementing 
section  720(a)  are  set  forth  in  30  CFR 
§§817.41(i)  and  817.121(c)(2)  and  (cK4). 
OSM  will  determine  for  each  six:h  State 
whether  to  apply  (1)  direct  interim 
Federal  enforcement  of  the  Energy 
Policy  Act  and  implementing 
performance  standards,  for  some  or  all 
surface  coal  mining  operations;  or  (2) 
the  oversight  procedures  of  §§643.11 
and  843.12(a)(2);  or  (3)  a  combmation  of 
direct  Federal  enforcement  and  State 
enforcement.  As  part  of  the 
determination  process,  OSM  «viil 
consult  with  each  affected  State  and 
provide  opportunity  for  public 
comment.  For  each  State.  OSM  will 
publish  its  deiormination  in  the  Fedo'al 
Register. 

EFFECTIVE  DATE:  May  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  R.  Broderick.  Branch  of  Federal 
and  Indian  Programs,  Ofhce  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NVV.,  Washington, 
DC  20240;  telephone  (202)  208-2564. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Discussion  of  Rule  and  Response  to  Public 

Conmieats. 
(11.  Prooedvnl  Mat1«rs. 

L  Beck^tMuWi 

Energy  Policy  Act 

The  Energy  Policy  Act  of  1992.  Pub.L. 
102-486, 106  Stat.  2776  (1992) 
(heretaafter.  "the  Energy  Policy  Act") 
was  enacted  October  24.  1992.  Section 
2504  of  that  Act.  106  Stat.  2778,  3104, 
amends  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  seq.  As  noted  in  the 
legislative  history  describing  a 
predecessor  to  section  2504.  the  section 
"provides  for  greater  stability  in  the 
surface  miniitg  act  program  by  settling 
controversies  over  subsidence 
protection."  H.R.  Rep.  No.  474. 102d 
Cong..  2d  Sess.  pt.  8  at  86  (1992).  The 
report  also  states  that  "at  present, 
OSM's  regulations  do  not  protect 
coalfield  citizens  from  the  types  of 
damages  that  can  occur  from  land 
subsidence  caused  by  underground  coal 
mining,  either  in  the  form  of 
compensation  for.  or  repair  of.  #t»tn«p»« 
to  homes  and  other  structures  as  well  as 
replacement  of  adversely  affected  water 
supplies."  Id. 

section  2504  of  the  Energy  Policy  Act 
added  a  new  section  720  to  SMCRA. 
Section  720(a)(1)  requires  that  all 


underground  coal  mining  operations 
conducted  after  October  24.  1992. 
promptly  repair  or  compensate  for 
material  damage  to  non-commercial 
buildings  and  occupied  residential 
dwellings  and  related  structures  as  a 
result  of  subsidence  due  to  underground 
coal  mining  operations.  Repair  of 
damage  includes  rehabilitation, 
restoration,  or  replacement  of  the 
structures  identified  by  section 
720(a)(1).  and  compensation  must  be 
provided  to  the  owners  in  the  full 
amount  of  the  diminution  in  value 
resulting  from  the  subsidence.  Section 
720(a)(2)  requires  prompt  replacement 
of  certain  identified  water  supplies 
which  have  been  adversely  affected  by 
underground  coal  mining  operations. 
Under  section  720(b).  the  Secretary  of 
the  Interior  is  required  to  promulgate 
final  regulations  to  implement  the 
provisions  of  section  720(a)  bv  October 
24.  1993. 

On  September  24.  1993  (58  FR  50174). 
OSM  published  a  proposed  rule  to 
amend  the  regulations  applicable  to 
underground  coal  mining  and  control  of 
subsidence-caused  damage  to  lands  and 
structures  through  the  adoption  of  a 
number  of  permitting  requirements  and 
performance  standards.  The  regulatory 
and  htigation  history  of  relevant 
subsidence  control  issues  addressed  in 
this  final  rule  was  contained  in  the 
preamble  to  the  proposed  rulemaking. 
5«  FR  50175.  50177  (September  24. 
1993).  In  addition  to  the  provisions 
intended  to  implement  new  SMCRA 
section  720.  the  proposed  rule  included 
other  subsidence-related  provisions. 
These  additional  provisions  were 
developed  to  address  issues  raised  by 
commenters'  responses  to  a  July  18. 
1991  Notice  of  Inquiry  soliciting  public 
comment  on  existing  subsidence 
regulations.  OSM  indicated  in  the 
proposed  rule  that  it  contemplated  that 
the  rules  implementing  SMCRA  section 
720  would  immediately  supersede 
inconsistent  state  performance 
standards,  and  would  take  effect 
immediately,  applicable  to  underground 
mining  that  occurred  after  October  24, 
1992.  OSM  anticipated  that  all  other 
provisions  would  become  effective  in 
the  same  way  as  other  revisions  to  the 
permanent  program  regulations;  i.e.,  30 
days  following  of  promulgation  for 
Federal  program  States  and  on  Indian 
lands,  and  upon  the  adoption  of 
counterpart  State  regulatory  program 
provisions  in  primacy  States. 

OSM  held  public  hearings  on  the 
proposed  subsidence  rule  in  Harrisburg, 
Pennsylvania,  November  8.  1993; 
Columbus.  Ohio.  November  9. 1993; 
Whitesburg.  Kentucky.  November  16. 
1993;  Salt  Lake  City.  Utah.  November 


17,  1993;  Washington.  DC.  November 
19.  1993;  and  Washington. 
Pennsylvania.  November  22.  1993.  The 
comment  period  for  the  proposed  rule 
closed  on  January  24,  1994  (as  extended 
on  November  22,  1993.  58  FR  61638). 
Over  275  commenters  submitted 
comments  on  the  proposed  rule. 

One  commenter  initially  submitted  a 
petition  for  rulemaking  that  requested 
the  Secretary  to  finalize  the  rules 
proposed  on  September  24,  1993 
regarding  the  regulation  of  water  loss 
and  property  damage  caused  by 
underground  coal  mining  operations, 
and  until  such  regulations  are 
promulgated,  to  impose  a  moratorium 
on  the  issuance  of  new  underground 
mining  permits  if  such  operations 
would  present  a  high  risk  of  subsidence- 
related  damage.  In  a  subsequent  letter, 
the  commenter  stipulated  that  they  did 
not  intend  the  petition  to  be  considered 
a  petition  for  rule-making  as  provided  in 
SMCRA  section  201(g)(1)  et  seq. 
In  the  course  of  analyzing  the 
comments  received  on  the  proposed 
rule.  OSM  discussed  subsidence-related 
issues  with  coal  operators  and  citizens 
during  an  on-site  tour  of  coal  fields.  As 
a  result,  OSM  reopened  the  comment 
period  to  allow  interested  persons  time 
to  review  additional  material  which 
consisted  of  meeting  notes  from  these 
discussions  and  handouts  and  a  video 
tape  received  during  the  field  tour.  59 
FR  37952-37953  (July  26,  1994).  This 
information  was  added  to  the 
Administrative  Record  and  was  also 
available  for  review  at  the  OSM  offices 
in  Pittsburgh,  PA;  Denver,  CO; 
Harrisburg,  PA;  Columbus,  OH; 
Knoxville,  TN;  and  Lexington,  KY. 
In  the  Federal  Register  notice  to 
reopen  the  comment  period,  OSM  took 
the  opportunity  to  respond  to  comments 
received  during  the  initial  comment 
period  on  the  proposed  rule,  and  to 
requests  by  States  and  OSM  field  offices 
to  clarify  the  requirement  for 
replacement  of  water  supplies.  OSM 
requested  specific  comment  on  an 
alternative  provision  to  clarify  the 
requirement  under  sections  717(b)  and 
720(a)(2)  of  SMCRA  that  an  operator 
replace  certain  types  of  water  supplies. 
Under  the  alternative,  when  the  owner 
confirms  in  writing  that  the  owner  does 
not  desire  replacement  of  the  water 
delivery  system,  and  no  such  system  is 
needed  for  either  the  existing  or 
approved  postmining  land  uses,  the 
permittee  may  provide  replacement  of 
the  water  supply  by  demonstrating  that 
an  equivalent  water  source  exists  that 
can  be  developed  if  desired  by  future 
owners.  OSM  received  26  comments 
during  the  comment  period  which 
closed  on  August  25.  1994. 


The  requirements  to  repair  or 
compensate  for  damage  to  structures, 
and  replace  water  supplies,  were 
effective  upon  passage  of  the  Energy 
Policy  Act.  Permittees  in  both  primacy 
States  and  Federal  program  States,  as 
well  as  on  Indian  lands,  are  required  to 
comply  with  these  provisions  of  the 
Energy  Policy  Act  for  their  operations 
conducted  after  October  24,  1992.  In  the 
proposed  rulemaking,  each  regulatory 
authority  was  encouraged,  pending 
direct  enforcement  in  a  State,  to  conduct 
investigations  of  any  complaints 
alleging  violations  of  the  nature  covered 
under  new  section  720(a).  This  was 
intended  to  ensure  that  circ>±mstances  at 
a  site  of  alleged  violations  were 
observed  and  documented 
contemporaneously,  and  that  the 
documentation  would  be  available  for 
later  enforcement  action  if  necessary. 
OSM  conducted  investigations  of 
complaints  reported  to  OSM  if  the  State 
regulatory  autliority  chose  not  to 
conduct  an  investigation.  OSM  and 
most  State  regulatory  authorities 
ensured  that  complaints  were 
documented  and  a  record  of  alleged 
violations  was  maintained. 

Promulgation  of  final  Federal 
regulations  is  necessary  to  enforce  the 
Energy  Policy  Act  requirements  to 
repair  or  compensate  for  damages,  and 
replace  an  adversely  affected  water 
supply,  due  to  imderground  coal 
operations  that  occurred  after  October 
24.  1992. 

II.  Discussion  of  Final  Rule  and 
Response  to  Public  Comments 

Section  701.5 — Definitions 

The  following  definitions  of  terms  are 
adopted  in  the  final  rulemaking: 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage/"  "non- 
commercial building."  "occupied 
residential  dwelling  and  structures 
related  thereto."  and  "replacement  of 
water  supply."  The  proposed  definition 
of  the  term  "structures  or  facilities"  is 
not  being  adopted. 

Definition  of  Drinking.  Domestic  or 
Residential  Water  Supply 

The  definition  for  drinking,  domestic 
or  residential  water  supply  is  being 
adopted  with  changes.  "Drinking, 
domestic  or  residential  water  supply" 
would  mean  water  received  from  a  well 
or  spring  and  any  appurtenant  delivery 
system  that  provides  water  for  direct 
human  consumption  or  household  use. 
Wells  and  springs  that  serve  only 
agricultural,  commercial  or  industrial 
enterprises  are  not  included  except  to 
the  extent  they  also  supply  water  for 


drinking,  sanitation  or  other  domestic 
use.  for  such  enterprises. 

Several  commenters  agree  with  OSM 
that  the  definition  is  needed  to 
implement  SMCRA  Section  720(a)(2). 
which  requires  prompt  replacement  of 
certain  identified  water  supplies  which 
have  been  adversely  affected  by 
underground  coal  mining  operations. 
Commenters  also  concur  with  the 
proposed  definition  to  the  extent  it 
excludes  water  from  wells  or  springs 
that  serve  only  commercial  agricultural 
or  other  commercial  or  industrial 
enterprises  and  do  not  supply  drinking 
water.  In  response  to  a  recommendation 
by  commenters,  OSM  recognizes  that 
water  pooled  in  abandoned 
underground  workings  could  be  used  as 
a  water  supply  for  drinking,  domestic  or 
residential  uses,  and  that  it  is  not 
uncommon  in  certain  areas  for 
individual  residents  or  communities  to 
obtain  their  water  supply  by 
withdrawing  water  from  such 
underground  workings.  In  such  cases, 
the  underground  workings  reasonably 
may  be  described  as  equivalent  to  a  well 
or  spring. 

A  number  of  commenters  argue  that 
inclusion  of  the  appurtenant  dehvery 
system  in  the  definition  goes  beyond  the 
mandate  of  the  Energy  Poficy  Act.  OSM 
concludes  that  inclusion  of  the  delivery 
system  as  part  of  the  water  supply  is 
imperative  to  fulfilling  Congressional 
intent  to  protect  drinking,  domestic  and 
residential  water  supplies.  OSM 
believes  that  to  provide  otherwise 
would  fail  to  ensure  meaningful 
replacement  of  water  to  the  user, 
because  delivery  is  essential  to  provide 
a  water  supply  at  the  point  of  use  or 
consumption.  OSM  believes  inclusion 
of  the  delivery  system  is  therefore 
necessary  to  make  whole  the  user  of  a 
protected  water  supply.  OSM  believes 
this  is  what  Congress  intended. 

A  significant  number  of  commenters 
recommend  that  agricultural  water 
supplies,  including  water  used  to  keep 
stock  animals,  should  be  protected. 
OSM  believes  that  the  Energy  Policy  Act 
mandates  protection  of  water  supplies 
used  for  drinking,  domestic  and 
residential  purposes.  In  implementing 
this  mandate,  OSM  believes  it  is 
reasonable  to  distinguish  commercial 
agricultural  and  horticultural  uses  of 
water  from  domestic  uses  such  as  non- 
commercial fanning,  gardening  and 
other  horticultural  activities.  OSM 
concludes  that  the  terms  "domestic" 
and  "residential"  are  intended  to  have 
broader  meaning  than  merely  drinking 
water  for  human  consumption.  Rather, 
these  terms  reasonably  should  be 
understood  to  include  a  full  range  of 
domestic  uses,  including  irrigation  of 
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non-commercial  gardens  and 
aghcuhural  fields,  and  use  of  well  and 
spring  water  for  household  purposes 
other  than  hunum  consumption.  OSM 
believes  it  is  reasonable  to  interpret  the 
language  of  the  Energy  Policy  Act  to 
distinguish  private  homeowners  from 
commercial  and  other  non-domestic 
water  supply  users.  Many  rural 
homeowners  conduct  extensive  non- 
commercial domestic  agricultural  and 
horticultural  activities,  as  an  integral 
and  even  essential  part  of  a  homestead. 
Failure  to  require  replacement  of  the 
water  supply  needed  for  such  domestic 
agricultural  and  horticultural  uses 
would  fail  to  make  the  residential  user 
whole.  Therefore.  OSM  believes  this 
protection  reasonably  implements  the 
Energy  Policy  Act. 

Definition  of  Material  Damage 

The  definition  of  material  damage  is 
being  adopted  as  proposed.  The  term 
material  damage,  in  the  context  of 
§§  784.20  and  817.121  of  this  chapter, 
means  any  functional  impairment  of 
surface  lands,  features,  structures  or 
facilities.  The  material  damage 
threshold  includes  any  physical  change 
that  has  a  significant  adverse  impact  on 
the  affected  land's  capability  to  support 
any  current  or  reasonably  foreseeable 
uses,  or  that  causes  significant  loss  in 
production  or  income,  or  any  significant 
change  in  the  condition,  appearance  or 
utihty  of  any  structure  or  facility  from 
its  pre-subsidence  condition.  It  would 
also  include  any  situation  in  which  an 
imminent  danger  to  a  person  would  be 
created. 

A  number  of  commenters  opposed  the 
definition  of  material  damage  as  being 
too  broad  and  subiective.  The 
commenters  added  that  extending  the 
defmition  to  include  impairment  of 
sur&ce  lands  or  physical  change  that 
adversely  impacts  rtie  land's  capability, 
goes  beyond  the  requirements  of  the 
Energy  Policy  Act.  The  commenters 
claim  that  the  Energy  Policy  Act  does 
not  necessitate  that  OSM  adopt  a 
national  definition  for  material  damage 
especially  since  there  currently  is  no 
national  definition  of  this  terra  as  it  is 
used  in  SMCRA.  The  commenters  rely 
on  the  history  of  the  term  material 
damage  to  assert  that  the  reasons  that 
OSM  has  not  defined  the  tenn  in  the 
past  are  applicable  to  implementing  the 
Energy  Policy  Act.  The  commenters  go 
on  to  state  that  a  national  definition 
would  lead  to  needless  litigation  as  the 
term  is  applied  to  a  wide  variety  of 
circumstances,  and  the  task  of  defining 
the  term  is  better  lef^  to  the  individual 
regulatory  authorities,  who  could  define 
the  term  in  a  manner  appropriate  for 
their  respective  funedictions.  The 


commenters  argue  that  the  problem  with 
a  national  definition  is  furdier 
exacerbated  by  the  vague  terms  used  to 
define  material  damage.  The 
commenters  add  that  the  terms 
"functional  impairment"  and 
"significant  adverse  impact"  do  not 
provide  much  guidance  when  applying 
the  definition  of  material  damage  to  a 
wide  variety  of  situations  and 
circumstances. 

Another  group  of  commenters  identify 
two  perceived  problems  with  the 
proposed  definition  of  material  damage. 
First,  the  definition  fails  to  explicitly 
include  the  loss  of  value  to  the  land  or 
structures  as  being  material  damage. 
The  commenters  allege  that  the  Energy 
Fohcy  Act  language  supports  a  "loss  of 
value"  component  to  the  definition  by 
providing  for  repair  or  compensation 
"in  the  full  amount  of  the  diminution  in 
value  from  the  subsidence".  The 
commenters  note  that  under  the 
proposed  definition,  subsidence  damage 
that  did  not  impair  the  function  of  a 
structure  but  did  result  in  damage  that 
caused  the  fair  market  value  of  the 
structure  to  decline,  even  to  the  point 
where  the  structure  could  not  be  sold  on 
the  market,  would  not  be  considered 
material  damage. 

These  commenters  point  out  a  second 
perceived  problem  with  the  proposed 
definition.  They  consider  that  the  use  of 
the  qualifier  "significantly"  in  the 
definition  creates  too  high  a  threshold  of 
"materiality"  and  charged  that  the  result 
is  a  definition  that  is  contrary  to  the 
remedial  purposes  of  SMCRA  and  the 
Energy  Policy  Act.  They  add  that  the 
proposed  high  threshold  of  materiality 
would  not  allow  all  of  the  injured 
property  owners  the  ability  to  benefit 
from  the  fiill  protection  intended  by 
Congress.  The  commenters  also 
maintain  that  the  rules  fail  to  establish 
the  context  in  which  significant  would 
be  defined.  The  commenters 
recommend  that  the  term 
"significantly"  be  dropped  from  the 
definition,  and  that  the  definition  be 
clarified  to  include  the  loss  of  value  to 
the  land  or  structures  as  material 
damage,  and  modified  to  reflect  their 
belief  that  Congress  intended  a  low 
threshold  for  material  damage. 

OSM  has  considered  these  comments, 
but  is  not  adopting  these  changes.  OSM 
believes  that  the  final  definition  of 
material  damage  is  supported  by  both 
SMCRA  and  the  Energy  Policy  Act.  It  is 
both  necessary  and  appropriate  to 
provide  an  overall  policy  framework  at 
the  national  level,  within  which  the 
state  regulatory  authorities  may 
continue  to  make  individual 
determinations  of  "material  damage."  It 
is  OSM's  conclusion,  based  on  its 


experience  and  its  observation  and 
evaluation  of  regulatory  program 
implementation,  that  such  a  national 
policy  framework  is  needed  to  confer  an 
appropriate  minimum  degree  of 
consistency  in  the  determinations  made 
by  the  regulatory  authorities  and  to 
ensure  a  level  playing  field.  The 
definition  of  "material  damage"  covers 
damage  to  the  surface  and  to  surface 
features,  such  as  wetlands,  streams,  and 
bodies  of  water,  and  to  structures  or 
facilities.  OSM  beUeves  the  final  rule 
language  will  still  allow  each  regulatory 
authority  to  clarify  or  more  specifically 
define  the  term,  if  appropriate,  and  to 
use  it  in  a  manner  appropriate  for 
subsidence  problems  in  the  individual 
jurisdiction.  OSM  believes  the  use  of  the 
term  "significant"  is  consistent  with  the 
commonly  understood  meaning  of  the 
term  "material."  as  "substantial; 
noticeable;"  or  "of  importance."  See 
American  Heritage  Dictionary.  Second 
College  Edition.  OSM  believes  this 
meaning  is  also  consistent  with  the 
context  in  which  the  term  "material 
damage"  is  used,  both  in  the  Energy 
Pohcy  Act  and  in  other  provisions  of 
SMCRA.  OSM  believes  that  if  an  impact 
is  insignificant,  then  the  regulatory 
authority  could  reasonably  conclude 
that  the  damage  is  not  material.  OSM 
intends  that  the  determinatioa  as  to  the 
significance  of  impact  should  be  made 
on  a  case-by-case  basis,  depending  on 
the  individual  circumstances.  Moreover, 
OSM  intends  that  any  damage  that 
causes  the  value  of  a  structure  to  decline 
materially  would  be  covered  by  the 
definition,  including  damage  to  the 
condition,  appearance,  or  utility  of  the 
structure. 

OSM  believes  this  definition  strikes  a 
balance  that  will,  on  the  one  hand, 
provide  some  additional  guidance, 
while  on  the  other  hand  ensuring 
enough  flexibility  to  support  OSM's 
position  that  determinations  as  to 
material  damage  should  be  made  on  a 
case-by-case  basis.  Thus.  OSM  wishes  to 
emphasize  that  it  is  the  responsibility  of 
the  regulatory  authority  to  make  specific 
determinations  on  a  case-by-case  basis 
as  to  what  would  constitute  material 
damage  under  its  regulatory  program, 
consistent  with  the  final  definition  in 
paragraph  701.5.  This  will  ensure  that 
the  term  is  applied  appropriately  to  the 
subsidence  pn-oblems  in  each 
jurisdiction. 

Definition  of  Non-Commercial  Building 

The  definition  of  the  term  "non- 
commercial building"  is  being  adopted 
as  proposed  with  minor  changes.  A  non- 
commercial building  would  me&n  any 
building,  other  than  an  occxtpied 
residential  dwelling,  that,  at  the  time 


the  subsidence  occurs,  is  used  on  a 
regular  or  temporary  basis  as  a  public 
building  or  community  or  institutional 
building  as  those  terms  are  defined  in 
§  761.5  of  this  chapter.  Buildings  used 
only  for  commercial  agricultural, 
industrial,  retail  or  other  commercial 
enterprises  are  excluded. 

A  number  of  commenters  agree  that 
the  definitions  for  "non-comraercial 
buildings"  and  "occupied  residential 
dwelling  and  structures  related  thereto" 
are  needed  to  implement  section  2504  of 
the  Energy  Policy  Act.  which  requires 
all  underground  coal  mining  operations 
to  promptly  repair  or  compensate  for 
material  damage  to  non-commercial 
buildings  and  occupied  residential 
dwellings  or  related  structures  as  a 
resuh  of  subsidence  due  to  underground 
mining  operations. 

In  response  to  a  commenter,  OSM  has 
revised  the  proposal  to  clarify  that 
"commercial"  agricultural  enterprises 
are  excluded.  The  definition  specifically 
provides  that  buildings  used  only  for 
commercial  agricultural  and  other 
commercial  use  are  not  covered  in  the 
definition  of  "noanawunercial" 
building.  Further,  the  definition 
requires  that  the  non-commeicial  use  of 
a  building  exist  on  a  regular  or 
temporary  basis  at  the  time  subsidence 
damage  occurs. 

Definition  of  Occupied  Residential 
Dwelling  and  Helated  Structures 

This  provision  as  proposed  defined 
the  term  "occupied  residential  dwelling 
and  related  structnres"  as  any  buikiii^ 
or  other  structure  thai,  at  the  time 
subsidence  occurs,  is  used  £or  human 
habitation.  This  definition  in  the  final 
rule  is  re\'i$ed  by  adding  the  phrase 
"temporarily,  occasionally,  seasonally, 
or  permanently"  used  far  human 
habitation. 

OSM  agrees  with  the  cxsmmenters  that 
the  definition  of  an  "occupied 
residential  dwelling  and  structuies 
related  thereto"  should  be  revised  to 
protect  dwellings  that  are  not  occupied 
on  a  daily  basis  but  are  occupied  at 
some  time.  This  chai^  is  intended  to 
recognize  that  dwelhngs  such  as  rental 
homes,  seasonai  homes,  and  camping 
cabins  are  entitled  to  protection.  This 
term  also  wouid  include  any  building. 
structure,  or  facility  instalkd  on,  above, 
or  below,  or  a  oominnalioQ  thefeot  the 
land  surface  if  that  building,  structure. 
or  facility  is  adjunct  to  or  used  in 
connection  trith  the  occupied  dwelling, 
including  non-cooiniercieLl  agricultural 
and  horticuitural  activities.  Examples  of 
such  str^ictores  include,  but  are  not 
limited  to.  garages;  storage  sheds  and 
bams;  greet^M>u»es  and  related 
buildings:  utilities  and  ca^es  serving 


the  dwelling;  fences  and  other 
enclosures;  retaining  walls;  paved  or 
improved  patios,  walks  and  driveways; 
septic  sewage  treatment  facilities;  and 
lot  drainage  and  lawn  and  garden 
irrigation  systems.  Any  structure  used 
only  for  commercial  agricultural, 
industrial,  retail,  or  other  commercial 
purposes  would  be  excluded. 

OSM  recognizes  that  a  similar  term 
"occupied  dwelling"  is  currently 
defined  in  30  CFR  761.5  as  "any 
building  that  is  currently  being  used  on 
a  regular  or  temporary  basis  for  human 
habitation."  This  term  is  so  defined  for 
purposes  of  Part  761.  which  implements 
SMCRA  §  522(e)(5).  and  which,  with 
certain  exceptions,  does  not  allow 
surface  coal  mining  operations  to  be 
conducted  within  300  feel  of  any 
"occupied  dwelling."  OSM  has  adopted 
a  somewhat  different  definition  for  the 
term  "occupied  residential  dwelling" 
for  purposes  of  implementing  the 
Energy  Policy  Act  provisions 
concerning  subsidence  control,  because 
of  the  different  purposes  served  by  the 
definitions  and  the  different  language  of 
the  Energy  Policy  Act. 

A  group  of  commenters  suggest  that 
the  definition  is  overly  broad  and 
should  be  limited  to  tixe  intentions  of 
Congress  found  in  the  Energy  Policy  Act 
which  were  meant  to  protect  only 
residences  and  their  water  supplies. 
OSM  disagrees  with  the  commenters' 
characterization  of  congressional  intent. 
OSM  maintains  that  the  definition  for 
"occupied  residential  dwelling  and 
structures  related  thereto"  is  needed  to 
implement  Section  2504  of  the  Energy 
Policy  Act  of  19d2,  which  requires  all 
underground  coal  mining  operations  to 
promptly  repair  or  compensate  for 
material  damage  to  non-commendai 
buildings  and  occupied  resicfentiai 
dwellings  and  related  structures  as  a 
result  of  subsidence  due  to  underground 
mining  operations. 

Definition  of  Structures  or  Facilities 

In  the  proposed  rule,  OSM  defined 
structures  and  facilities  as  any  building, 
constructed  object  or  improvement 
whether  installed  on.  tbove.  or  bek)w 
the  land  surface,  includii^,  hut  not 
limited  to,  paric  facilities;  roads; 
cemeteries;  utilities;  fences  and  other 
enciosiires:  retaining  vralls;  and  septic 
sewage  treatment,  irrigation  and 
drainage  systems. 

Commenters  argue  that  the  Energy 
Pohcy  Act  does  not  specifically  address 
commeicial  and  certain  other  non- 
commercial structures.  In  addition,  the 
comraenters  note  that  there  is  no  need 
for  the  expanded  definition  because 
cuirent  regulations  already  pno\-ide  for 


adequate  protection  of  bui  Idings  and 
structures  from  underground  mining. 

One  commenter  noted  that  a  broad 
definition  of  the  term  "structures  ot 
facilities"  is  supported  by  the  House 
Committee  Report  accompanying  the 
House  revisions  to  the  Energy  Policy 
Act: 

It  is  the  Committee's  intent  that  the 
terms  "structure  or  iadlity"  be 
construed  to  extend  to  any  improv-ement 
on  or  in  the  land,  such  as  houses: 
buildings;  gas.  water,  sewage  or  other 
pipelines:  telephone,  eleclnc  and  other 
cables:  and  water  impoundmraits. 
H.R.  Rep.  No.  474, 102d  Cong.  1st  Sess., 
pt.  8,  at  133  (1992). 

However,  this  report  accompanied  a 
previous  version  of  the  Energy  Policy 
Act,  which  was  not  passed.  And  that 
earlier  version,  unlike  the  Energy  Policy 
Act,  did  not  require  that  OSM  prepare 
a  study  to  evaluate  existing  subsi<leiK:e 
protections  of  pipelines,  before  any 
decision  on  rulonakings  to  make 
changes  in  protection  of  pipelines. 
Therefore,  OSM  believes  that  the  quoted 
language  is  not  dispositive  as  to 
Congress'  intent  on  interpretation  of  the 
term. 

OSM  considered  all  comments  on  the 
proposed  definition,  and  reevaluated  its 
position  on  this  provision.  OSM  agrees 
with  those  commenters  v%-ho  argue  that 
section  2504  of  the  Energy  Ptdicy  Act 
did  not  mandate  protection  of  structures 
and  facilities  beyond  those  specifically 
noted  in  section  2504  of  the  Energy 
Policy  Act,  and  OSM  has  concluded  that 
the  record  does  not  clearly  establish  that 
a  nation-wide  problem  exists  requiring 
further  subsidence  protection  of 
structures  and  facilities  not  specifically 
mentioned  in  section  2504.  Therefore, 
OSM  has  decided  to  address  in  this 
rulemaking  only  those  structures 
addressed  in  the  Ener^-  Policy  Act. 
Therefore  OSM  is  withdrawing  the 
proposed  definition  and  performance 
standards  concerning  the  term 
"structures  and  fealitjes." 

A  number  of  commenters  urge  that 
OSM  take  various  steps  in  this 
rulemaking  to  clarify-  or  change  existing 
subsidence  control  requirements 
concerning  protection  of  natural  gas  and 
petroleum  pipelines.  Other  commenters 
request  that  OSM  oonfirm  in  this 
rulemaking  the  applicability  of  existing 
rules  to  sttch  pipelines.  However,  OSM 
has  concluded  that  any  actions  in  this     | 
rulemaking  to  clarify-,  change  or 
otherwise  evaluate  existing  subsidence    ] 
control  requirements  lor  protection  of 
such  pipelines  would  be  preaaature  and 
contrary  to  Congressional  intent  as 
expressed  in  the  Energy  Policy  Act  of 
1992.  That  act  provided,  in  section 
2504(aK2J.that: 
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(A)  The  Secretary  of  the  Interior  shall 
review  existing  requirements  related  to 
underground  coal  mine  subsidence  and 
natural  gas  and  petroleum  pipeline 
safety.  Such  review  shall  consider  the 
following  with  respect  to  subsidence: 
notification;  mitigation;  coordinatiorc, 

•   •   •  and  the  status  of  Federal,  State 
and  local  laws,  as  well  as  common  law, 
with  respect  to  prevention  or  mitigation 
of  damage  from  subsidence. 

(B)  The  review  shall  also  include  a 
survey  of  the  status  of  Federal.  State, 
and  local  laWs,  with  respect  to  the 
responsibilities  of  the  relevant  parties 
for  costs  resulting  h'om  damage  due  to 
subsidence  or  from  mitigation  efforts 
undertaken  to  prevent  damage  from 
subsidence. 

(C)  In  conducting  the  review,  the 
Secretary  •   •   •  shall  consult  with 
"   •   *  the  Attorney  General  of  the 
United  States,  appropriate  officials  of 
relevant  States,  and  owners  and 
representatives  of  natural  gas  and 
petroleum  pipeline  companies  and  coal 
companies. 

SuDsection  (2J(D)  requires  the 
Secretary  to  submit  a  report  detailing 
the  results  of  the  review  to  specified 
Congressional  committees.  Subsection 
(2)(D}  also  provides  that: 

where  appropriate,  the  Secretary  of 
the  Interior  shall  commence  a 
rulemaking  to  address  any  deBciencies 
in  existing  law  determined  in  the  review 
under  subparagraph  (A)  regarding 
notification,  coordination  and 
mitigation. 

Thus.  Congress  directed  that  OSM 
review  and  report  on  the  status  of 
existing  Federal  law  and  consult  with 
the  Attorney  General  in  that  review, 
and.  where  appropriate,  commence  a 
rulemaking  to  address  any  deficiencies 
identified  in  the  review.  OSM  believes 
it  would  be  premature  to  summarize  the 
status  of  existing  law  or  clarify  or  revise 
existing  law,  before  the  mandated 
review  and  report  are  finished.  OSM  is 
currently  in  the  process  of  completing 
the  report.  Therefore,  in  this  rulemaking 
OSM  will  not  address  the  status  of 
existing  law  protecting  natural  gas  and 
petroleum  pipelines  from  subsidence. 
Similarly,  OSM  will  not  clarify  or 
change  existing  law,  except  that,  as 
discussed  elsewhere  in  this  rulemaking, 
OSM  is  interpreting  section  720  to 
require  that  individual  pipeline 
connectors  attached  to  structures 
otherwise  protected  under  section  720 
are  subject  to  the  protections  of  section 
720.  OSM  has  concluded  that  this 
limited  protection  is  necessary  to  ensure 
that  owners  of  otherwise  protected 
structures  are  made  whole  when 
material  damage  occurs.  Any  action 
appropriate  to  clarify  or  revise  the 


application  of  subsidence  performance 
standards  to  natural  gas  and  petroleum 
pipelines  will  be  taken  after  completion 
and  distribution  of  the  review  and 
report. 

Definition  of  Replacement  of  Water 
Supply 

The  definition  of  the  term 
"replacement  of  water  supply"  is  being 
adopted  as  proposed  with  additional 
changes.  In  the  final  rule,  "replacement 
of  water  supply"  means,  with  respect  to 
protected  water  suppUes  conteuninated. 
diminished,  or  interrupted  by  coal 
mining  operations,  the  provision  of  a 
water  supply  on  both  a  temporary  and 
permanent  basis,  which  is  equivalent  to 
the  premining  quantity  and  quality. 
Replacement  includes  provision  of  an 
equivalent  water  delivery  system  and 
payment  of  operation  and  maintenance 
costs  in  excess  of  customary  and 
reasonable  deUvery  costs  for  the 
premining  water  supply.  The  definition 
is  applicable  to  both  underground  coal 
mining  operations  and  surface  mining 
operations  that  affect  water  supplies. 
T!  3  final  rule  is  intended  to  apply  to 
replacement  of  water  supply  under  both 
sections  717(b)  and  720(a)(2)  of  SMCRA. 

Several  commenters  assert  that  the 
proposed  requirement  that  the  permittee 
pay  for  the  operation  and  maintenance 
costs  of  the  replacement  water  supply 
goes  beyond  the  statutory  requirements 
of  the  Energy  Policy  Act  which  only 
requires  the  "replacement"  of  the  water 
supply.  OSM  does  not  agree.  OSM 
maintains  that  payment  of  replacement 
water  supply  operation  and 
maintenance  costs  in  excess  of 
premining  costs  is  a  logical  aspect  of  the 
requirement  to  replace  the  water  supply. 
This  provision  would  ensure  that  the 
owner  or  user  of  the  water  supply  is 
made  whole,  and  that  no  additional 
costs  are  passed  on  to  the  water  supply 
user  after  the  replacement  water  supply 
is  installed,  beyond  those  that  are 
customary  and  reasonable  for  the 
premining  supply.  The  definition 
contemplates  that  the  permittee  will  pay 
the  capital  costs  of  installing  the 
replacement  water  supply.  For  example, 
if  the  use  of  well  water  can  continue, 
the  permittee  would  pay  the  cost  of 
designing,  drilling,  and  completing  a 
new  or  deeper  well;  purchasing  and 
installing  a  pump;  and/or  purchasing 
and  installing  a  treatment  system,  as 
necessary.  If  the  replacement  water 
supply  involves  a  hook-up  to  a  public 
or  private  water  supply  system,  the 
permittee  would  pay  the  hook-up  costs, 
including  fees,  purchase  of  equipment 
and  supplies,  and  construction.  If  a 
temporary  water  supply  is  necessary 
before  the  permanent  replacement  water 


supply  is  provided,  the  permittee  would 
pay  the  cost  of  providing  the  temporary 
water  supply. 

A  number  of  commenters  support  the 
requirement  for  the  payment  of 
operation  and  maintenance  costs  in 
excess  of  the  customary  and  reasonable 
costs  for  the  delivery  of  the  premining 
water  supply.  However,  the  commenters 
suggested  OSM  consider  a  lump  sum 
payment  as  an  alternative  to  annual 
payments  for  operation  and 
maintenance  costs  for  a  permanent 
water  supply.  OSM  has  considered  the 
commenters'  views  and  has  decided  to 
adopt  most  of  these  suggestions.  If 
agreed  to  by  the  water  supply  owner,  a 
one-time  payment  based  on  the  present 
worth  of  the  increased  annual  operating 
costs  for  a  period  of  time  agreed  upon 
by  the  water  supply  owrner  and  the 
permittee  would  be  considered  an 
acceptable  method  to  fulfill  the 
obligation  to  pay  for  the  operation  and 
maintenance  costs  of  a  permanent  water 
supply  in  excess  of  customary  and 
reasonable  premining  costs.  A  lump 
sum  payment  may  be  preferable  to 
annual  or  other  periodic  payments 
because  only  one  transaction  is  needed. 
Annual  payment  is  not  assured  if  the 
permittee  encounters  financial 
difficulties  or  goes  out  of  business. 
Periodic  payments  could  involve 
complex  calculations  and  excessive  and 
unproductive  paperwork  and  record- 
keeping. Provision  for  a  lump  sum 
payment  should  reflect  the  predicted 
useful  life  of  a  water  supply  deUvery 
system.  For  example.  20  years  could  be 
a  reasonable  amount  of  time  to  hold  a 
permittee  responsible  for  costs  when  the 
delivery  system  from  a  spring  or  well 
would  likely  have  required  repairs 
within  the  20-year  period  even  if  the 
spring  or  well  had  not  been  affected  by 
mining. 

Commenters  argue  that  the  definition 
should  state  that  the  replacement  water 
supply  need  only  provide  the  quantity 
and  quality  required  for  actual  use.  In 
addition,  the  commenters  recommend 
that  the  phrase  "provision  of  an 
equivalent  water  delivery  system"  be 
deleted  because  the  proposed  definition 
appears  to  limit  replacement  to  water 
delivery  systems.  Under  this  condition 
the  permittee  would  not  be  able  to 
replace  the  water  supply  by  any  means 
other  than  a  "water  delivery  system." 
OSM  maintains  that  the  provision  of 
water  quality  and  quantity  equivalent  to 
that  of  premining  supplies  is  plainly 
required  by  the  term  "replacement." 
Replacement  of  the  delivery  system  is  a 
reasonable  aspect  of  replacement.  The 
requirement  of  replacement  of  water 
supply  includes  replacement  at  no 
significant  cost  to  the  water  supply 


owner  above  that  w^ikih  rras  being  paid 
by  the  owner  for  water  supply  prior  to 
the  damage.  The  obligatron  of  Ae 
Energy  Policy  AxA  is  to  replace  the 
supply,  as  noted  in  the  legislative 
history.  OSM  believes  that  to  require 
that  the  water  supply  owner  be  made 
lYhole  withotrt  imposing  significant 
additional  costs  vrill  most  reasonably 
implement  the  Energy  Policy  Act. 

A  commenter  recommends  that  the 
definition  of  "replacement"  address 
time  limits  for  providing  both  interim 
replacement  and  permanent 
replacement.  The  commenter 
recommends  a  48-hour  time  period  to 
provide  a  temporary  replacement  and  1- 
2  years  to  provide  permanent 
replacement.  OSM  agrees  that  some 
guidance  on  the  issue  of  timing  of  water 
supply  replacement  would  aid  in 
consistent  implementation  of 
replacement  requirexnents.  If  a 
temporary  water  supply  is  needed 
before  the  pennaaeat  replacement  water 
supply  is  provided,  it  is  reasonable  to 
expect  that  the  permittee  will  provide 
replacement  within  a  reasonable 
amount  of  time.  O^i^  believes  that 
prompt  replacement  should  typically 
provide:  eme;;gency  replacemmt. 
temporary  replacement,  and  p>ermanent 
replacement  of  a  water  supply.  Upon 
notification  that  a  user's  water  supply 
was  adversely  impacted  by  mining,  the 
permittee  should  reasonably  provide 
drinking  water  to  the  user  within  48 
hours  of  such  notification.  Within  two 
weeks  of  notificatioo.  the  permittee 
should  have  the  user  hooked  up  to  a 
temporary  water  supply.  The  temporary 
water  supply  should  be  connected  to  the 
existing  plumbing,  if  any.  and  allow  the 
user  to  conduct  all  normal  domestic 
usage  such  as  drinking,  cooking, 
bathing,  and  washing.  Witliin  two  v'ears 
of  notification,  the  permittee  should 
connect  the  user  to  a  satisfactory 
permanent  water  supply.  This  guidance 
is  intended  to  assist  regulatory 
authorities  in  deciding  if  water  suppUes 
have  been  "promptly"  replaced. 

A  commenter  expresses  concern  that 
adoption  of  the  provision  to  require 
both  underground  mining  operations 
and  surface  mining  operations  to 
replace  water  supplies  would  violate  the 
Administrative  Procedure  Act  (APA). 
The  commenter  charges  that  surface 
mine  operators  were  not  given  adequate 
notice  and  opportunity  to  comment  on 
the  proposed  provision.  OSM  disagrees. 
The  proposed  definition  was  explicitly 
applicable  to  surface  mining  (See  58  FR 
50178.  September  24,  1993).  and  the 
proposed  rule  invited  all  interested 
parties  to  submit  comments  on  the 
provision. 


A  commenter  ncAes  ti\at  the  definition 
does  not  address  the  doctrine  of  prior 
appropriation  and  state  law  regarding 
the  replacement  of  water  rights  and 
requested  that  the  definition  include  a 
reference  to  state  law.  OSM  h«s 
concluded  that  no  such  discussion  is 
required  in  this  definition.  As  discussed 
in  more  detail  below  in  the  preamble 
discussion  of  section  8l7.42{j).  neither 
this  definition  nor  the  requirement  to 
replace  drinking,  domestic,  and 
residential  water  supplies  are  intended 
to  affect  rights  to  consume  or 
legitimately  use  a  water  supply  under  a 
senior  water  right  ptirsuant  to  State  law. 

CcMnmenters  argue  that  it  would  be 
inappropriate  to  require  replacement  of 
a  water  supply  that  is  not  needed  for  the 
approved  postmining  land  use.  In 
addition.  OSM  received  requests  from 
States  and  OSM  field  offices  to  clarify 
the  requirement  for  replacement  of 
water  supplies.  In  response  to  these 
comments.  OSM  considered  an 
alternative  provision  for  replacement  of 
water  supplies.  In  the  July  26.  1994. 
notice  reopening  the  public  comment 
period  on  the  proposed  rule  to  provide 
for  review  and  comment  on  additional 
information  added  to  the  Administrative 
Record.  OSM  requested  comments  on 
the  proposed  altemative  provision  for 
water  supply  replacement  {59  FR 
37953).  This  provision  provides  that 
when  the  property  owner  confirms  in 
UTiting  that  the  owner  does  not  desire 
replacement  of  the  delivery  system,  and 
no  such  system  is  in  use  at  the  time  of 
loss,  contamination,  or  interruption,  and 
no  such  system  is  needed  for  the 
approved  postmining  land  uses,  then 
the  permittee  may  provide  replacement 
of  the  water  supply  by  demonstrating 
that  an  equivalent  water  source  exists 
that  can  be  developed  if  desired  by 
future  owners.  Under  this  provision  an 
owner  could  forgo  replacement  of  the 
water  delivery  system  if  the  system  is 
not  needed  for  maintenance  of  the 
existing  land  use  or  attainment  of  the 
postmining  land  use.  The  permittee 
would  still  be  required  to  demonstrate 
the  availability  of  a  water  source 
equivalent  to  premining  quantity  and 
quality,  so  that  the  current  owner  or  his 
or  her  sucxessor  could  utilize  the  water 
if  desired  in  the  future.  Where  the 
spring  or  well  also  serves  other 
purposes,  thequantity  of  the 
replacement  supply  only  needs  to  be 
equivalent  to  the  premining  water 
supply  for  drinking,  domestic,  or 
residential  use. 

The  majority  of  commenters  support 
OSM's  effort  to  reduce  unnecessary, 
useless,  and  burdensome  expenses  for 
water  replacement.  Other  commenters 
characterize  the  proposed  provision  as 


inconsistent  with  the  Energy  Policy  Act 
requirement  to  replace  the  affected 
water  supply,  and  assert  that  there  is  no 
authority  to  waive  water  replacement,  in 
the  abseiice  of  explicit  statutory 
authorization  of  waiver.  These 
commenters  allege  that  the  permittee  is 
obliged  to  replace  the  water  supply, 
including  the  delivery  system,  at  no 
additional  cost  to  the  owner.  The 
commenters  alleged  that  the  proposed 
provision  vrould  extinguish  the 
replacement  rights  of  tenants,  fiails  to 
protect  the  reasonably  foreseeable  uses 
and  values  of  property,  and  fails  to 
ensure  implementation  of  hydrological 
protection  provisions  of  SKKTRA. 

OSM  does  not  agree  that  this 
provision  would  fail  to  ensure 
implementation  of  the  hydrologic 
protection  requirements  of  sections 
816.41  and  817.41.  Existing 
requirements  remain  in  place,  and  the 
permittee  must  comply  with  them.  OSM 
expects  that  any  water  rights  of  tenants 
vis-a-vis  a  landlord  may  properly  be 
protected  under  the  terms  of  the 
applicable  lease  for  the  property.  OSM 
also  does  not  agree  that  this  provision 
will  fail  to  protect  the  reasonably 
foreseeable  uses  and  values  of  the 
property,  since  any  decision  to  forego 
construction  of  a  delivery  system  must 
be  consistent  with  the  postmining  land 
use.  and  the  permittee  is  still  required 
to  ensure  that  a  water  source  equi\'alent 
to  premining  quality  and  quantity  is 
available. 

OSM  has  decided  to  adopt  the 
provision  outlined  in  the  Federal 
Register  notice  reopening  the  comment 
period  on  the  proposed  rule.  Thus,  the 
owner  would  have  the  option  of 
foregoing  installation  of  a  deliver)- 
system,  in  those  circumstances  in  which 
the  system  would  be  neither  wanted  or 
needed,  and  \%'ould  not  be  used  if 
installed.  This  provision  would  ensure 
that  all  coal  mining  operations  must  be 
conducted  so  that  water  resources 
remain  to  support  the  existing  and 
proposed  use  of  the  land.  The  only 
feature  that  may  be  waived  is  a  water 
delivery  system  that  would  not  be  used 
for  the  postmining  land  use.  and  was 
not  needed  for  the  land  use  that  exi.strd 
before  mining.  Also,  the  permittee  must 
demonstrate  the  availability  of  a  water 
source  equivalent  to  premining  quality 
and  quantity.  Therefore.  OSM  believes 
that  the  final  rule  ensures  com.pliance 
with  the  Energy  Policy  Act  and  section 
717  of  S.MCRA  in  all  essential  respcKits, 
while  avoiding  unneeded  expense 

Section  784  10 — Information  Collect  ton 

OSM  is  revising  Section  764.10  which 
contains  the  information  collection 
requirements  for  Part  764  and  the  Office 
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of  Management  and  Budget  (OMB) 
clearance  number.  The  revision  updates 
the  data  contained  in  the  section  by 
including  the  estimated  reporting 
burden  per  respondent  for  complying 
with  the  information  collection 
requirements. 

The  collections  of  information 
contained  in  Part  784  have  been 
approved  by  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0039. 
The  information  will  be  used  to  meet 
the  requirements  of  30  use.  1211(b). 
1251.  1257. 1258.  1266.  and  1309a.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit. 

Several  commenters  asserted  that  the 
public  reporting  burden  for  the 
requirements  proposed  for  Part  784  is 
far  greater  than  that  estimated  by  OSM. 
They  believe  that  OSM  has 
miscalculated  the  differences  between 
existing  regulations  and  the  proposed 
regulations,  and  underestimated  the 
burden  on  industry  to  complete  the 
hydrologic  information,  the  pre- 
subsidence  survey  and  the  subsidence 
control  plan. 

Based  on  the  comments  received, 
OSM  has  recalculated  the  estimated 
burden  hours  required  to  comply  with 
the  new  requirements.  Specifically, 
commenters  claimed  that  the  new 
requirements  of  section  784.14  would 
increase  the  hydrologic  monitoring 
burden  placed  on  industry. 
Accordingly,  OSM  has  modified  the 
burden  estimate  to  include  the  new 
requirements  for  section  784.14. 

Several  commenters  also  disagreed 
with  OSM's  burden  estimates  to 
complete  the  requirements  of  section 
784.20.  The  expanded  requirements 
include  preparation  of  a  pre-subsidence 
survey  which  entails  preparing  a  map, 
a  narrative,  and  a  survey,  and  a 
subsidence  control  plan. 

Only  three  commenters  submitted 
comments  which  contained  data  on 
burden  hours  or  the  number  of 
structures  involved  in  a  pre-subsidence 
survey.  One  commenter,  a  coal 
company,  provided  a  per  structure 
burden  hour,  ranging  from  3.33—4  hours 
per  structure.  The  same  commenter 
stated  that  a  recent  permit  revision 
submittal  for  a  5,000  acre  permit  in  a 
rural  area  contained  300  structures 
which,  if  the  new  requirements  were  in 
place,  would  have  required  a  pre- 
subsidence  survey  taking  approximately 
1 ,000-»-  hours  to  conduct.  One 
commenter,  a  major  trade  association  for 
the  coal  industry,  stated  that  in  the 
Appalachian  region  where  over  90 
percent  of  all  producing  underground 
coal  mines  are  located,  between  6  to  12 
structures  per  permit  would  require  a 


pre-subsidence  survey.  Another 
commenter  stated  that  a  recent  pre- 
mining  survey  in  Appalachia  had 
required  a  total  of  300  man-hours; 
however,  the  commenter  did  not 
provide  data  on  the  number  of 
structures  involved. 

Using  the  data  supplied  by 
commenters,  OSM  has  recalculated  the 
estimated  average  burden  hours  for  a 
pre-subsidence  survey  at  163.20  hours 
per  permit  (12  structuresx4 
hoursx90%-f300  structuresx4 
hoursxl0%=163.20  hours).  This 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
OSM  considers  this  to  be  a  very 
conservative  estimate.  OSM  is  required 
under  the  Paperwork  Reduction  Act  to 
renew  its  information  collection 
clearance  every  three  years.  As  part  of 
that  process,  OSM  publishes  a  notice  in 
the  Federal  Register  requesting 
comments  on  the  estimated  burden 
hours.  At  the  first  renewal  of  the 
clearance,  OSM  will  be  able  to  refine 
this  estimate  for  pre-subsidence  surveys, 
based  on  factual  information  concerning 
coal  industry  compliance  with  the  new 
requirement.  The  total  information 
collection  burden  for  Part  784,  the 
burden  for  the  pre-subsidence  survey 
and  all  other  requirements,  is  estimated 
at  513  hours.  This  is  the  time  required 
for  a  respondent  to  comply  with  all  of 
the  reporting  requirements  in  Part  784. 

Section  784. 1 4(e)(3)(iv}— Hydrologic 
Information 

This  provision  was  proposed  as 
784.14(e)(3)(v).  and  has  been  adopted 
with  some  modification  in  the  final  rule. 
Under  the  final  rule,  the  permit 
applicant  will  be  required  to  identify 
whether  the  underground  mining 
activities  conducted  after  October  24, 
1992,  may  result  in  contamination, 
diminution  or  interruption  of  a  well  or 
spring  which  is  in  existence  at  the  time 
the  permit  application  is  submitted  and 
which  is  used  for  domestic,  drinking,  or 
residential  use  within  the  proposed 
permit  or  adjacent  areas.  Authority  for 
the  new  requirement  may  be  found  in 
SMCRA  sections  201(b)(2),  507(b)(ll), 
508(a)(13),  and  720(b).  These  sections 
authorize  the  imposition  of 
requirements  to  submit  information 
needed  to  implement  the  performance 
standard  in  paragraph  817.41(j). 

Several  commenters  object  to  the 
proposed  requirement  that  an 
assessment  of  probable  hydrologic 
consequences  be  done  for  agricultural 
and  industrial  water  supplies  in  permit 
or  adjacent  areas,  noting  that  SMCRA 


does  not  authorize  the  replacement  of 
water  supplies  for  these  uses. 
Consequently,  these  commenters  believe 
that  a  requirement  that  the  PHC 
determination  include  any  assessment 
of  the  potential  effect  of  mining  on  these 
suppUes  is  inappropriate.  OSM  has 
decided  to  require  replacement  only  of 
those  types  of  water  supplies  specified 
in  the  Energy  Policy  Act,  and  has 
decided  to  withdraw  the  provision 
which  was  published  as  proposed 
paragraph  784.14(e)(3)(iv),  and  which 
would  have  established  a  broader 
information  requirement  for  water 
supplies  than  is  required  to  implement 
the  Energy  Policy  Act. 

Several  commenters  assert  that  the 
probable  hydrologic  consequences 
regulations  dupHcate  much  of  the 
existing  requirements  for  hydrologic 
impact  assessments  as  currently 
required  in  SMCRA.  In  addition,  the 
commenters  noted  that  State  regulatory 
agencies  already  have  authority  in 
paragraph  784.14(e)(3)  that  allows  State 
agencies  to  require  any  information  they 
deem  necessary  to  ensure  enforcement 
of  the  regulations  and  effective 
implementation  of  SMCRA.  The 
commenters  maintained  that  the 
proposed  rules  would  generate 
significant  inconsistencies  which  will 
result  in  total  confusion  for  both  the 
State  regulatory  agency  and  the  coal 
mining  community. 

The  requirement  at  784.14(e)(3)(iv) 
does  not  duplicate  the  existing  authority 
in  paragraph  784.14;  rather,  the 
requirement  in  paragraph  (e)(3)(iv)  adds 
certain  wells  and  springs  to  the  existing 
list  under  784.14(e)(3)  of  features  to  be 
covered  in  a  determination  of  probable 
hydrologic  consequences.  This 
requirement  implements  the  parallel 
performance  standards  at  817.41. 
Paragraph  (e)(3)(iv)  ensures  that  the 
requirements  of  784.14(e)(3)  apply  to 
certain  wells  and  springs  within  the 
proposed  permit  area  or  adjacent  area. 
The  requirement  would  ensure  that, 
prior  to  mining,  the  permittee 
demonstrate  whether  the  proposed 
operation  may  result  in  contamination, 
diminution,  or  interruption  of  a  well  or 
spring  within  a  proposed  permit  area  or 
adjacent  area  which  is  used  for 
domestic,  drinking  or  residential 
purposes. 

A  commenter  alleged  that  the 
background  data  to  determine  the  flow 
of  water,  either  from  a  well  or  a  spring, 
should  be  normalized  for  historic 
parameters  to  account  for  extended 
drought  conditions.  The  commenter 
went  on  to  note  that  replacing  water  at 
levels  measured  during  dry  conditions 
results  in  replacement  at  diminished 
levels. 


Federal  Register  /  Vol.  60,  No.  62  /  Friday.  March  31,  1995  /  Rules  and  Regulations  16729 


OSM  understands  that  certain  wells 
and  springs  may  pose  problems  for 
sampling  to  determine  water 
replacement  levels.  However.  OSM 
believes  that  the  current  regulations 
implementing  those  requirements,  at 
784.14(b)  (1)  and  (2),  are  adequate  to 
determine  the  level  of  a  water  supply 
equivalent  to  the  premining  water 
supply  and  to  determine  the  presence  of 
heavy  metals  in  the  water.  These 
regulations  require  the  application  to 
include  information  on  ground  water 
and  surface  water  quality  and  quantity 
sufficient  to  demonstrate  seasonal 
variation  and  water  usage.  In  addition, 
the  requirement  to  include  an  analysis 
of  both  suspended  and  dissolved 
constituents  provides  adequate 
information  to  determine  the  presence 
of  heavy  metals  in  the  water  supply. 
Moreover,  throughout  the  application 
process,  the  regulatory  authority  may 
require  additional  information 
necessary  to  assure  that  the  proposed 
operation  will  protect  the  hydrologic 
balance,  or  otherwise  necessary  to 
understand  the  potential  impacts  of  the 
operation. 

One  commenter  characterized  the 
requirement  for  baseline  information  for 
the  permit  and  adjacent  areas  as  flawed 
because  many  States  do  nbt  consider 
lands  overlying  underground  workings 
to  be  within  either  the  permit  area  or  the 
adjacent  area.  Therefore,  many  wells 
above  or  close  to  underground  workings 
would  not  be  surveyed  and  there  would 
not  exist  any  baseline  against  which  to 
measure  future  damage  and  build  an 
enforceable  case  for  replacement  of 
water  rights. 

OSM  does  not  agree  with  this 
characterization.  The  term  "adjacent 
area."  as  defined  in  30  CFR  701.5. 
specifically  includes  all  areas  outside 
the  permit  area  where  resources, 
including  wells  or  springs,  could 
reasonably  be  expected  to  be  adversely 
impacted  by  the  proposed  mining 
operation,  including  probable  impacts 
from  underground  workings.  The  1979 
version  of  this  definition  similarly 
included  all  lands  containing 
potentially  affected  protected  resources 
outside  the  permit  area.  All  State 
programs  must  contain  provisions  no 
less  effective  than  the  Federal 
regulations.  OSM  is  not  aware  of  any 
State  that  has  a  deficient  definition  of 
"adjacent  area"  or  its  equivalent.  Nor  is 
OSM  aware  of  any  State  that  is 
interpreting  its  program  in  the  manner 
alleged  by  the  commenter.  Therefore, 
OSM  finds  no  basis  for  the  commenter's 
concern. 

A  commenter  expressed  concerns  as 
to  how  an  existing  operation  could 
demonstrate  that  it  has  not  adversely 


impacted  a  well  or  spring  that  serves  a 
water  supply,  when  drought,  rather  than 
underground  mining,  is  the  primary 
factor  affecting  a  water  supply.  The 
commenter  noted  that  an  existing 
operation  would  not  have  prepared  a 
presubsidence  survey  to  establish 
baseline  water  conditions.  OSM  believes 
such  questions  are  evidentiary  issues 
that  must  be  addressed  reasonably  on 
the  facts  of  the  individual  case,  just  as 
such  issues  are  now  addressed  for 
replacement  of  water  supplies  affected 
by  surface  mining.  As  noted  elsewhere 
in  this  preamble,  a  permittee  may  also 
voluntarily  provide  a  presubsidence 
survey. 

Section  784.20(a)— Pre-subsidence 
Survey 

This  section  as  proposed  would  add 
a  paragraph  to  §  784.20(a).  entitled  'Pre- 
subsidence Sun'ey."  In  response  to 
comments  and  requests  for  clarification 
concerning  the  scope  of  the  rulemaking 
and  of  this  paragraph,  the  proposed 
requirement  is  being  adopted  with 
modifications  in  this  final  rule.  The  rule 
language  has  been  revised  to  provide 
that  each  application  include  a  map  of 
the  proposed  permit  area  and  adjacent 
area  at  a  scale  of  1:12,000  or  a  larger 
scale  if  determined  necessary  by  the 
regulatory  authority.  The  map  would 
show  the  type  and  location  within  the 
proposed  permit  area  or  adjacent  area, 
of  structures  and  renewable  resource 
lands  that  subsidence  may  materially 
damage,  or  for  which  the  reasonably 
foreseeable  use  may  diminished  by 
subsidence.  The  maps  would  also  be 
required  to  show  the  type  and  location 
within  the  proposed  permit  area  or 
adjacent  area,  of  drinking,  domestic,  and 
residential  water  supplies  that  could  be 
contaminated,  diminished,  or 
interrupted  by  subsidence. 

A  narrative  is  required  that  must 
indicate  whether  subsidence,  if  it 
occurred,  could  cause  material  damage 
or  diminish  the  reasonably  foreseeable 
use  of  the  identified  structures  and 
renewable  resource  lands.  The  narrative 
is  also  required  to  indicate  whether 
subsidence,  if  it  occurred,  could 
contaminate,  diminish,  or  interrupt  the 
identified  drinking,  domestic,  or 
residential  water  supplies.  In  addition 
to  the  conventional  text  format,  videos 
or  photographs  can  be  submitted  as 
supplements  to  the  narrative. 

Unless  the  applicant  was  denied 
access  for  such  purposes  by  the  owner, 
the  rule  also  requires  a  survey  which 
identifies  certain  features.  First,  the 
survey  must  identify  the  condition  of  all 
non-commercial  buildings  or  occupied 
residential  dwellings  and  related 
stnictures  that  may  be  diminished  by 


subsidence  within  the  area 
encompassed  by  the  applicable  angle  of 
draw.  Second,  the  survey  must  identify 
the  quantity  and  quaUty  of  all  drinking, 
domestic,  and  residential  water  supplies 
within  the  proposed  permit  area  and 
adjacent  area  that  could  be 
contaminated,  diminished,  or 
interrupted  by  subsidence.  In  addition, 
the  applicant  would  be  required  to 
notifj-  the  owner  in  writing  that  denial 
of  access  would  remove  the  rebuttable 
presumption  that  subsidence  from  the 
operation  caused  any  postmining 
damage  to  protected  structures  that 
occurred  within  the  surface  area  that 
corresponds  to  the  angle  of  draw  fnr  the 
operation.  (See  discussion  of  anulo  of 
draw  in  discussion  of  paragraph 
817.121(c)(4),  infra.]  Any  technical 
assessment  or  engineering  evaluations 
used  in  determining  the  pre-mining 
condition  or  value  of  such  structures  nr 
in  determining  the  premining  quantity 
and  quality  of  protected  water  supplies 
would  be  conducted  at  the  permit 
applicants  expense.  Copies  of  the 
survey  and  any  technical  assessments  or 
engineering  evaluations  must  be 
provided  by  the  applicant  to  the 
property  owner  and  regulatory 
authority. 

Comrrienters  claim  that  OS.M  failed  to 
justify  the  need  for  a  second  map.  in 
addition  to  the  map  required  by 
paragraph  783.24(c).  The  map 
requirements  of  paragraph  784  20(a)(1) 
could  be  met  by  the  same  map 
submitted  to  comply  with  paragraph 
783.24(c).  so  long  as  it  meets  the 
requirements  of  this  paragraph.  OSM 
believes  that  an  explicit  requirement  to 
establish  and  document  the  location  and 
pre-mining  condition  of  protected 
structures  and  lands,  and  the  location 
and  pre-mining  quantity  and  quality  of 
protected  water  supplies,  is  essential  to 
establish  a  sufficient  baseline  against 
which  the  effects  of  subsidence  may  be 
measured  and  to  ensure  full 
implementation  of  SMCRA  sections  516 
and  720. 

The  commenters  argue  that  OSM 
provided  no  justification  for  a  st.tndard 
nationwide  map  scale  and  suggest  that 
the  determination  of  the  map's  scale  be 
left  to  the  individual  states,  based  on 
mining  conditions  in  each  state. 
Commenters  claim  that  OSM  gave  no 
reason  why  the  map  scale  should  be 
1:4.800.  A  comm.enter  pointed  out  that 
a  map  of  the  mine  operation  and  the 
affected  area  at  a  scale  of  1:4.800.  as 
proposed,  could  be  on  the  order  of 
7\10'.  OS.M  agrees  that  a  map  of  this 
size  would  be  difficult  to  review  and 
store.  OSM  has  revised  the  proposed 
rule  to  allow  for  a  map  on  a  scale  of 
1:12.000.  or  1 '=1000'  If  the  regulatory 
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authority  determines  that  more  detail  is 
needed,  for  example  to  show  where 
protected  structures  or  water  supplies 
are  located,  the  regulatory  authority  may 
request  a  larger-scale  map.  The  final 
map  scale  requirement  will  provide 
both  the  regulatory  authority  and 
permittee  with  greater  flexibility  in 
meeting  the  requirement. 

Commenters  state  that  the 
requirement  that  maps  must  include  a 
narrative  description  of  the  hydrologic 
information  is  redundant.  Commenters 
allege  that  a  narrative  description  would 
not  provide  any  additional  information 
that  is  useful,  since  paragraph  784.20 
already  requires  both  a  map  and 
narrative  description.  OSM  agrees  and 
has  modified  the  rule.  The  map  and 
narrative  required  under  final  sections 
784.20(a)(lJ  and  (2)  are  not  intended  to 
expand  on  the  existing  responsibility  to 
identify  renewable  resource  lands  and 
identify  whether  they  may  be  impacted 
by  subsidence.  The  changes  in  this 
provision  concerning  map  and  narrative 
requirements  for  water  supplies 
protected  under  section  817.41(j)  are 
intended  tn  provide  the  information 
necessary  to  ensure  full  implementation 
of  the  requirements  of  SMCRA  section 
720,  concerning  protection  of  water 
supplies.  The  changes  reflect  revisions 
made  to  paragraphs  784.20(b),  817.41{j), 
and  817.121(c).  OSM  anticipates  that 
the  regulatory  authority  may  allow  the 
applicant  to  utilize  (or  reference) 
relevant  portions  or  all  of  the  narrative 
prepared  for  the  survey,  in  the 
subsidence  control  plan  if  the  later 
narrative  would  be  redundant. 

Several  commenters  assert  that  the 
requirements  in  the  proposed  rule 
governing  pre-subsidcnce  surveys 
would  pose  a  costly  burden  on 
permittees  if  the  requirements  are 
interpreted  to  require  identification  and 
cataloguing  of  the  entire  land  surface 
and  everything  on  it  for  the 
presubsidence  survey.  Commenters 
allege  this  burden  is  especially  likely, 
considering  the  broad  definition  of 
struct ufL's  and  facilities,  and 
commenters  strongly  disagree  with 
OSM's  assertion  in  the  proposed  rule 
preamble,  that  the  additional  survey 
would  impose  "little"  additional  burden 
on  the  industry.  They  also  argue  that 
such  surveys  have  a  diminishing 
usefulness  as  mining  plans  proceed, 
since  the  permit  applications  in  which 
the  survey  is  to  be  included  are  often 
done  years  in  advance  of  any  actual 
mining.  Commenters  also  consider  the 
proposed  requirement  redundant 
because  of  the  existing  survey 
requirements. 

OSM  has  considered  these  comments 
and  has  modified  the  final  rule.  OSM 


continues  to  believe  that  additional 
requirements  are  necessary  to  effectively 
implement  the  requirements  of  the 
Energy  Policy  Act  and  is  limiting  the 
final  requirement  to  non-commercial 
buildings,  occupied  residential 
dwellings  and  related  structures,  and 
drinking,  domestic,  or  residential  water 
supplies.  As  noted  above,  OSM  has  also 
made  conforming  changes  to  the 
requirements  in  paragraph  (a)  for  a 
presubsidence  map  and  narrative 
covering  protected  features.  The 
regulatory  authority,  the  permittee,  and 
the  surface  owner  will  be  provided  with 
a  better  record  of  the  status  of  these 
protected  features  prior  to  mining.  That 
record  will  better  form  the  basis  of 
enforcement  in  the  event  of  subsidence; 
but  it  will  also  better  protect  the 
permittee  against  any  claim  of  damage 
for  which  the  permittee  is  not 
responsible. 

Further.  OSM  believes  that  these 
proposed  changes  will  impose  no 
unreasonable  burden  on  the  industry.  In 
providing  information  on  these  features, 
the  survey  should  incorporate  the 
baseline  water  quality  and  quantity 
information  on  existing  water  supplies 
required  under  existing  rules  at  30  CFR 
784.14  and  784.22.  This  information  is 
also  referenced  in  the  final  rule 
provision  concerning  water  supply 
replacement  requirements  for 
underground  mining,  section  817.41(j). 
While  the  commenters  may  have 
pointed  out  a  limitation  on  the  long- 
term  usefulness  of  the  Information, 
based  on  OSM's  experience  OSM 
believes  that  the  proposed  format  for  the 
sur\ey  information  is  the  minimum 
needed  to  adequately  assess  the  need  for 
a  subsidence  control  plan.  OSM  notes 
that  the  regulatory  authority  may  ask  for 
an  update  of  this  information  as  part  of 
the  mid-terra  permit  review  process, 
which  would  mitigate  any  problems 
with  outdated  information.  If  a 
subsidence  control  plan  is  needed, 
information  in  the  presubsidence  survey 
may  be  incorporated  in  the  subsidence 
control  plan. 

Some  commenters  have  noted  that  the 
decision  as  to  whether  to  impose  a  pre- 
subsidence survey  has  been  held  by  the 
courts  to  be  a  matter  within  the  sound 
discretion  of  the  Secretary,  M\'F  v. 
Lujan.  supra.  733  F.Supp'.  419  at  429; 
and  is  essential  to  effectuate  the 
protections  intended  to  be  afforded  by 
amended  Sections  720(a)(1)  and  (b)  of 
the  Act.  OSM  agrees. 

Other  commenters  characterize  this 
case  as  rejecting  a  requirement  that  an 
additional  survey  be  done  before  mining 
is  commenced.  OSM  does  not  agree 
with  this  characterization.  The  cited 
case  found  that  the  Act  does  not  speak 


to  the  issue  of  presubsidence  surveys,  so 
the  matter  is  within  the  Secretary's 
discretion.  The  court  upheld  a  decision 
by  the  Secretary  not  to  adopt  certain 
requirements  for  a  presubsidence 
survey. 

Paragraph  784. 20(b)— Subsidence 
Control  Plan 

This  final  rule  is  modified  from  the 
proposal  to  correspond  with  the  final 
revisions  to  paragraphs  817.41{j)  and 
817.121(a)(2).  Otherwise,  the 
requirements  under  paragraph  784.20(b) 
in  the  final  rule  are  the  same  as 
proposed.  Under  the  final  rule,  no 
further  information  need  be  provided  in 
the  application  under  this  section  if  the 
results  of  the  pre-subsidence  survey 
meet  the  following  criteria: 

(1)  no  structures,  facilities,  or 
renewable  resource  lands  exist,  or 

(2)  no  material  damage  or  diminution 
in  value  or  foreseeable  use  could  occur, 
as  a  result  of  mine  subsidence,  and 

(3)  the  regulatory  authority  agrees 
with  such  conclusion. 

A  subsidence  control  plan  is  required 
if  the  survey  identifies  structures, 
facilities,  or  renewable  resource  lands 
and  shows  that  subsidence  could  cause 
material  damage  or  diminution  in  value 
or  reasonably  foreseeable  use,  or  if  the 
regulatory  authority  determines  that 
such  damage  or  diminution  could  occur. 

Under  the  final  rule,  paragraph 
784.20(b),  would  require  each 
subsidence  control  pl«n  to  contain  the 
following  information:  (1)  a  description 
of  the  method  of  coal  removal,  such  as 
longwall  mining,  room-and-pillar 
removal  or  hydraulic  mining,  or  other 
extraction  methods,  including  the  size, 
sequence  and  timing  for  the 
development  of  underground  workings; 
(2)  a  map  of  the  proposed  underground 
workings  that  describes  the  location  and 
extent  of  the  areas  in  which  planned- 
subsidence  mining  methods  will  be 
used  and  that  identifies  all  areas  where 
the  measures  described  in  paragraphs 
(b)(4),  (b)(5),  and  (b)(7)  of  this  section 
will  be  taken  to  prevent  or  minimize 
subsidence  and  subsidence-related 
damage;  and  when  applicable,  to  correct 
subsidence-related  material  damage:  (3) 
a  description  of  the  physical  conditions, 
such  as  depth  of  cover,  seam  thickness, 
and  Uthology  of  the  overlaying  strata, 
which  affect  the  likelihood  or  extent  of 
subsidence  and  subsidence-related 
damage;  (4)  a  description  of  the 
monitoring,  if  any,  needed  to  determine 
the  commencement  and  degree  of 
subsidence  so  that,  when  appropriate, 
other  measures  can  be  taken  to  prevent, 
reduce,  or  correct  material  damage  in 
accordance  with  paragraph  817.121  of 
this  chapter;  (5)  except  for  those  areas 


where  planned  subsidence  is  projected 
to  be  used,  a  detailed  description  of  the 
subsidence  control  measures  that  will 
be  taken  to  prevent  or  minimize 
subsidence  and  subsidence-related 
damage,  such  as,  but  not  limited  to: 
backstowing  or  backfilling  of  voids; 
leaving  support  pillars  of  coal;  leaving 
areas  in  which  no  coal  is  removed, 
including  a  description  of  the  overlying 
area  to  be  protected  by  leaving  coal  in 
place;  and  taking  measures  on  the 
surface  to  prevent  or  minimize  material 
damage  or  diminution  in  value  of  the 
surface;  (6)  a  description  of  the 
anticipated  effects  of  planned 
subsidence,  if  any;  (7)  for  those  areas 
where  plaimed  subsidence  is  projected 
to  be  used,  a  description  of  methods  to 
be  employed  to  minimize  damage  from 
planned  subsidence  to  non-commercial 
buildings  andoccupied  residential 
dwellings  and  related  structures;  or  the 
uTitten  consent  of  the  owner  of  the 
structure  or  facility  that  minimization 
measures  not  be  taken;  or.  unless  the 
anticipated  damage  would  constitute  a 
threat  to  health  or  safety,  a 
demonstration  that  the  costs  of 
minimizing  damage  exceed  the 
anticipated  costs  of  repair;  (8)  a 
description  of  the  measures  to  be  taken 
in  accordance  with  §§817.41(j)  and 
817.121(c)  of  this  chapter  to  replace 
adversely  affected  protected  water 
supplies  or  to  mitigate  or  remedy  any 
subsidence-related  material  damage  to 
the  land  and  protected  structures;  and 
(9)  other  information  specified  by  the 
regulatory  authority  as  necessary  to 
demonstrate  that  the  operation  will  be 
conducted  in  accordance  with  §817.121 
of  this  chapter. 

In  this  preamble  OSM  will  use 
"longwall  mining"  to  refer  to  the 
longwall  mining  and  pillar  recovery 
technologies  which  provide  for 
"planned  subsidence  in  a  predictable 
and  controlled  manner,"  as  referenced 
in  SMCRA  section  516(b)(1).  The  text  of 
the  regulations  as  adopted  continues  to 
use  the  terms  "mining  technology 
which  provides  for  planned  subsidence 
in  a  predictable  and  controlled  manner" 
or  "planned-subsidence  mining 
methods." 

Several  commenters  support  the 
proposal  to  require  permittees  to  submit 
subsidence  control  plans.  These 
commenters  recommend  that  the 
subsidence  control  plan  require  the 
permittee  to  document  the  full  range  of 
steps  that  can  be  taken  to  prevent  and 
mitigate  subsidence  impacts,  including 
mine  design  changes  and  precautionary 
and  preventive  measures  taken  above 
ground  to  minimize  damage  to  surface 
features  and  structures. 


However,  some  commenters  argue 
that  amending  paragraph  784.20(b)(5)  to 
require  longwall  mining  to  minimize 
material  damage  illegally  reverses  the 
current  regulations  of  SMCRA,  since  the 
Energy  Policy  Act  does  not  require  the 
change  and  OSM  has  not  shown  a 
compelling  need  for  such  a  change. 
These  commenters  find  no  reason  to 
support  OSM's  decision  to  reverse  the 
regulatory  provisions  governing 
longwall  mining.  They  argue  that  there 
are  sound  policy  and  technical  reasons 
for  supporting  the  current  regulatory 
scheme  and  that  the  proposed  rule 
would  incur  additional  costs  on  those 
permittees  who  utilize  the  longwall 
mining  technique.  OSM  believes  these 
requirements  are  fully  authorized  under 
SMCRA  sections  201  and  516  and  are 
consistent  with  and  supportive  of  the 
requirements  of  SMCRA  section  720. 
OSM  does  not  agree  that  this  provision 
is  inconsistent  with  SMCRA  or  the 
Energy  Policy  Act.  As  discussed  infra. 
in  response  to  comments  concerning  the 
scope  of  the  requirement,  OSM  has 
revised  this  provision  somewhat,  to 
require  that,  with  certain  limitations, 
minimization  measures  must  be  taken  to 
protect  the  same  structures  for  which,  in 
section  720  of  SMCRA,  Congress  has 
imposed  a  requirement  to  repair  or 
compensate  for  damage.  This  will 
ensure  that  permittees  take  reasonable 
steps  to  minimize  subsidence  damage  to 
protected  structures  before  it  occurs, 
without  incurring  unreasonable  costs. 
While  OSM  recognizes  that  there  will  be 
some  additional  costs  associated  wkh 
minimization  measures,  OSM  believes  it 
is  sound  public  policy  to  limit  damage 
to  protected  structures  before  it  occurs, 
where  reasonable,  and  that  such 
requirements  are  fully  consistent  with 
SMCRj\.  as  amended.  OSM  also  expects 
that  the  limitations  on  the  obligation  to 
minimize,  discussed  infra,  will  ensure 
that  the  expense  of  minimization  will  be 
neither  prohibitive  nor 
disproportionate. 

One  commenter  submitted  that  the 
proposed  regulations  would  impose  an 
absolute  requirement  for  a  subsidence 
control  plan  because  no  one  conducting 
longwall  operations  on  federal  lands 
would  ever  be  able  to  demonstrate  that 
there  would  be  no  "diminution  in 
value."  OSM  believes  that  the  extent  to 
which  longwall  operations  must  prepare 
pre-subsidence  surveys  can  only  be 
determined  on  a  site-specific  basis, 
because  of  the  number  of  variables  that 
may  affect  both  the  nature  and  extent  of 
subsidence  as  well  as  the  damage  to  any 
protected  structures.  The  commenter 
noted  that  the  permittee  could  not  meet 
the  requirement  for  the  subsidence 


control  plan  under  the  existing 
regulatory  framework  imposed  by  the 
Bureau  of  Land  Management,  which 
requires  maximum  economic  recovery. 
OSM  believes  that  any  requirement  to 
extract  minerals  for  maximum  economic 
recovery  by  definition  must  be  applied 
to  mean  maximum  economic  recovery 
consistent  with  applicable  regulatory 
requirements. 

Under  the  final  rule,  OSM  is  retaining 
the  language  under  existing  paragraph 
784.20(b)(5)  that  provides  an  exception 
to  the  requirement  to  submit  a  detailed 
description  of  the  measures  to  be  taken 
on  the  surface  to  prevent  or  minimize 
material  damage  or  diminution  in  value 
of  the  surface  for  those  areas  where 
planned  subsidence  is  projected  to  be 
used. 

However,  OSM  has  idded  paraj^raph 
784.20(b)(7)  that  requirvS  permittees 
conducting  longwall  min.ng  operations 
that  resuh  in  planned  and  controlled 
subsidence  to  describe  the  -•  ')siJence 
control  measures  they  will  use  to 
minimize  sub'-idence  and  subsidence- 
related  material  damage  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures,  or  to  demonstrate  that  the 
costs  of  minimizing  damage  to  these 
structures  exceed  the  anticipated  cost  of 
repair  and  are  not  needed  to  prevent  a 
threat  to  health  or  safety.  The  proposed 
rule  u  juld  have  required  a  description 
of  such  measures  under  paragraph 
784.20(b)(5){iv).  The  subsidence  control 
measures  that  a  longwall  permittee  can 
employ  to  minimize  subsidence  and 
subsidence-related  material  damage 
include  measures  taken  on  the  surface, 
such  as  trenching,  bracing,  and  jacking 
structures.  OSM  does  not  intend  to 
require  anything  other  than  surface 
measures  to  minimize  material  damage 
from  longwall  mining  where 
conventional  underground  measures 
may  not  be  practicable.  The  final  rule 
requires  that  a  permittee  using  longwall 
mining  technology  take  necessary 
measures  consistent  with  the  mining 
method  to  minimize  material  damage  tn 
surface  lands,  structures,  or  facilities, 
with  certain  limitations.  However.  OSM 
recognizes  that  underground  measures 
are  not  normally  associated  with 
longwall  mining,  because  they  are  not 
normally  consistent  with  longwall 
technology.  For  example,  changes  in  the 
design  of  an  ongoing  mining  operation 
would  not  be  required,  because  OSM 
has  concluded,  after  considering  all 
comments  and  available  literature,  that 
the  expense  of  such  underground 
measures  to  minimize  material  damage 
from  longwall  mining  would  be 
prohibitive,  and  therefore  inconsistent 
with  congressional  intent. 


UMI 
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In  responding  to  the  proposal  to 
require  longwall  permittees  to  use 
surface  measures  to  minimize  material 
damage,  commenters  allege  that  surface 
measures  to  minimize  damage  are 
neither  technically  nor  economically 
practicable.  These  commenters  allege 
that  in  some  cases  use  of  such  measures 
has  not  prevented  damage;  that  surface 
measures  are  not  always  appropriate; 
that  many  such  measures  remain 
experimental,  unproven  In 
effectiveness,  and  uncertain  as  lo 
structural  response:  and  that  they  are 
economically  impractical.  OSM  finds 
these  arguments  unavailing,  because 
they  arc  all  countered  by  the  terms  of 
paragraph  817.121(a)(2).  That  provision 
requires  "necessary  and  prudent" 
measures,  "consistent  with  the  mining 
method  employed."  "to  the  extent 
technologically  and  economically 
feasible."  Thus,  if  a  measure  is 
unnecessary  or  imprudent,  inconsistent 
with  longwall  mining,  or  not 
technologically  or  economically  feasible 
(or  if  it  will  not  minimize  material 
damage  to  protected  features),  it  will  not 
be  required. 

One  commenter  alleged  that  the  term 
"subsidence  control"  docs  not  include 
measures  taken  on  the  surface  as 
suggested  in  the  proposed  rule  to 
protect  surface  features  from  damage. 
The  commenter  noted  that  the  use  of  the 
term  subsidence  control  in  SMCRA  and 
the  mining  industry  refers  to  the  mine 
design  including  the  sizing  of  openings 
and  pillars  which  affect  ground 
pressures  within  the  underground 
mining  environment;  and  in  connection 
with  other  factors,  affect  the  amount  and 
typo  of  ground  movement  that  could 
result  in  surface  deformation.  To  the 
extent  this  may  have  been  true  in  the 
past,  OSM  regards  this  as  irrelevant  to 
the  merits  of  this  rulemaking,  which 
establishes  separate  subsidence  control 
requirements  for  those  operations  using 
planned  subsidence  and  for  those  using 
conventional  mining  operations. 

OSM  is  revising  paragraph 
784.20(b)(5)  as  an  adjunct  to  the 
revisions  to  paragraph  817.121(a).  The 
substance  of  these  revisions  is  discussed 
infra  under  the  heading  for  section 
817.121(a). 

OSM  is  also  revising  section 
784.20(b)(8)  as  an  adjunct  to  the 
revisions  to  section  784.20(a)  and  to 
reflect  the  requirements  of  section 
817.41(j). 

Section  817.10 — Information  Collection 

OSM  is  revising  Section  817.10  which 
contains  the  information  collection 
requirements  for  Part  817  and  the  0MB 

clearance  number. 


One  commenter  stated  that  the  burden 
required  to  establish  a  monitoring 
program  under  new  paragraph  817.121 
(c)(4)  to  determine  surface  damage 
based  on  a  specified  angle  of  draw  could 
require  1.000  hours  to  perform. 
Consultations  were  held  with  OSM 
mine  engineers  who  estimated  the 
burden  at  approximately  250  hours. 
Therefore,  OSM  estimates  the  pubhc 
reporting  burden  for  the  new 
information  collection  requirements  for 
§  817.121(c)(4)  to  vary  from  250  to  1,000 
hours  per  response. 

The  collections  of  information 
contained  in  Part  817  have  been 
approved  by  OfTice  of  Man>igement  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0048. 
The  information  will  be  used  to  meet 
the  requirements  of  30  U.S.C.  1211, 
1251.  1266.  and  1309(a)  which  provide, 
among  other  things,  that  permittees 
conducting  underground  coal  mining 
operations  shall  meet  the  applicable 
performance  standards  of  the  Act.  This 
information  will  be  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  underground  mining 
activities.  The  obligation  to  respond  is 
required  to  obtain  a  benefit. 

Section  817.411)) — Hydrolase  Balance 
Protection 

The  proposed  rule  included  two 
provisions  concerning  performance 
standards  for  underground  mining 
activities,  for  water  supply  replacement: 
paragraphs  817.41(j),  concerning 
replacement  of  water  supply  used  for 
agricultural,  industrial,  or  other 
legitimate  use;  and  817.41(k), 
concerning  replacement  of  water 
supplies  used  for  drinking,  domestic,  or 
residential  use. 

Proposed  paragraph  81 7.41  (j) 
provided  that  a  person  who  conducts 
underground  mining  activities  shall 
replace  the  water  supply  of  an  owner  of 
an  interest  in  real  property  who  obtains 
water  for  agricultural,  industrial,  or 
other  legitimate  use  from  an 
underground  or  surface  source,  where 
the  water  supply  has  been  adversely 
impacted  by  contamination,  diminution, 
or  interruption  proximately  resulting 
from  the  underground  mining  activities. 
Several  commenters  objected  to  this 
requirement. 

Commenters  claim  that  OSM  provides 
no  justification  for  changing  its 
longstanding  policy  of  not  requiring 
water  replacement  for  such  users.  The 
commenters  maintain  that  the  change  in 
pohcy  would  contradict  section  717(a) 
of  SMCRA.  which  requires  OSM  to 
respect  state  water  and  property  rights 
law.  The  commenters  went  on  to  state 
that  this  provision  of  the  proposed  rule 


went  beyond  the  requirements  of  the 
Energy  Policy  Act  and  preempts  state 
water  law,  thus  removing  the 
protections  that  SMCRA  affords  to  state 
water  laws.  The  commenters  also 
pointed  to  the  unique  physical 
characteristics  of  western  states  that 
necessitate  respect  for  the  individual 
state  water  laws.  Af^er  consideration  of 
all  comments  on  this  issue,  and  after 
review  of  all  available  documentation  of 
the  need  for  the  performance  standards 
set  out  in  proposed  paragraph  817.41(j), 
OSM  has  concluded  that  the  existing 
record  does  not  clearly  support  the  need 
for  this  provision.  Therefore,  OSM  has 
decided  not  to  exercise  its  discretionary 
authority  under  SMCRA,  to  require  such 
protection.  OSM  will  not  require 
replacement  of  water  supplies  not 
mandated  by  the  Energy  Policy  Act. 
Therefore,  OSM  is  not  adopting 
proposed  817.41(j)  that  would  have 
required  replacement  of  water  supplies 
used  for  agricultural  and  industrial  uses. 

In  proposed  817.41(k).  OSM  proposed 
to  require  a  permittee  to  promptly 
replace  a  drinking,  domestic  or 
residential  water  supply  that  is 
contaminated,  diminished  or 
interrupted  by  underground  mining 
activities  conducted  after  October  24. 
1992.  if  the  affected  well  or  spring  was 
in  existence  prior  to  the  date  the 
regulatory  authority  received  the  permit 
application  for  the  undergroimd  mining 
activities.  Baseline  hydrologic 
information  required  in  sections  784.14 
and  784.22  would  be  used  to  determine 
the  impact  of  underground  mining 
activities  on  the  well  or  spring. 

Tlie  final  rule  provision  concerning 
replacement  of  drinking,  domestic  or 
residential  water  supply  is  renumbered 
and  appears  at  paragraph  817.41(j). 
Under  the  final  rule,  the  permittee  is 
required  to  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished 
or  interrupted  by  underground  mining 
activities  conducted  after  October  24, 
1992.  if  the  affected  well  or  spring  was 
in  existence  prior  to  the  date  the 
regulatory  authority  received  the  permit 
application  for  the  activities  causing  the 
loss,  contamination  or  interruption.  The 
baseline  hydrologic  information 
required  in  §  784.14  of  this  chapter  and 
the  geologic  information  concerning 
baseline  hydrologic  conditions  required 
in  §  784.22  of  this  chapter  shall  be  used 
to  determine  the  impact  of  underground 
mining  activities  upon  the  well  or 
spring.  This  information  is  not  intended 
to  be  the  exclusive  basis  for  determining 
such  impacts,  and  other  relevant 
information  could  also  be  considered. 
Permittees  both  in  primacy  States  and  in 
Federal  program  States,  as  well  as  on 


Indian  lands,  are  required  to  comply 
with  these  provisions  for  operations 
conducted  after  October  24,  1992. 

The  majority  of  commenters  agreed 
that  the  provision  to  require  the 
permittee  to  promptly  replace  any 
drinking,  domestic,  or  residential  water 
supplies  that  have  been  adversely 
affected  by  underground  activities  is 
necessary  to  implement  the  provision  of 
new  SMCRA  section  720(a)(2). 

While  commenters  support  the 
adoption  of  the  proposed  rule,  they 
maintain  that  it  is  not  necessary  to 
monitor  each  water  well  in  order  to 
establish  that  subsidence  has  impacted 
a  water  supply  well.  OSM  agrees  that  in 
many  instances  it  may  not  be  necessary 
to  monitor  each  well.  The  location  and 
frequency  of  well  monitoring  will  be 
addressed  on  a  case-by-case  basis 
pursuant  to  existing  paragraphs 
784.14(h)(1)  and  817.41(c). 

A  commenter  asked  for  clarification 
that  this  provision  would  not  in  any 
way  affect  property  rights  under  existing 
state  water  laws  consistent  with 
paragraph  717(a).  Another  commenter 
further  recommended  that  OSM  amend 
the  provision  to  require  that  water  rights 
regarding  the  affected  well  or  spring  be 
approved  by  the  State  Engineer  or 
otherwise  be  recognized  under  State 
law.  OSM  points  out  that  nothing  in  this 
requirement  is  intended  to  create  an 
exception  to  section  717(a)  of  SMCRA. 
Section  717(a)  requires  deference  to 
State  water  law  on  questions  of  water 
allocation  and  use.  OSM  interprets 
section  720  and  the  implementing  rules 
as  not  requiring  the  replacement  of 
water  supplies  to  the  extent 
underground  mining  activities  consume 
or  legitimately  use  the  water  supply 
under  a  senior  water  right  determined 
under  applicable  State  law.  See  In  re 
Permanent  Surface  Mining  Regulation 
Litigation  II.  Round  III.  620  F.  Supp. 
1519.  1525(D.C.D.C.  1985).  However. 
OSM  believes  that  section  717(a) 
concerns  rights  under  State  water  law  to 
consumption  or  use  of  water,  and  was 
not  intended  to  address  destruction  or 
damage  of  the  source  of  water,  or 
contamination  of  the  water  supply. 
Thus,  OSM  anticipates  that 
underground  mining  activities  which 
cause  destruction  or  damage  of  a  water 
supply  source,  or  contamination  of  a 
water  supply,  would  be  subject  to  the 
replacement  requirements  of  section  720 
even  if  the  permittee  possessed  senior 
water  rights. 

A  commenter  recommended  that 
compensation  be  available  as  an  option 
for  those  lunited  circumstances  where 
an  impacted  supply  can't  be  restored. 
The  commenter  went  on  to  note  that 
Congress,  in  enacting  the  Energy  Policy 


Act,  clearly  noted  that  these  provisions 
were  not  to  "prohibit,  or  interrupt 
underground  coal  mining  operations." 
Without  the  compensation  option,  the 
commenter  asserted  that  operations 
would  be  forced  to  cease  operating  if 
they  couldn't  replace  the  water 
supplies.  OSM  does  not  agree.  The 
terms  of  the  Energy  Policy  Act 
unequivocally  require  replacement. 
Further,  OSM  does  not  anticipate  that 
underground  mining  operations  will  be 
unable  to  comply  with  this  statutory 
mandate.  For  example,  if  the  permittee 
is  unable  to  restore  a  spring  or  aquifer, 
the  permittee  should  still  be  able  to 
provide  water  from  an  alternative 
source,  such  as  a  public  water  supply, 
or  by  pipeline  from  another  location. 

Section  817.121(a)— Subsidence  Control 

OSM  is  adopting  paragraph 
817.121(a)(1)  as  proposed.  The 
requirement  provides  that  the  permittee 
must  e/t/ier  adopt  measures  consistent 
with  known  technology  which  prevent 
subsidence  causing  material  damage  to 
the  extent  technologically  and 
economically  feasible,  maximize  mine 
stability,  and  maintain  the  value  and 
reasonably  foreseeable  use  of  surface 
lands;  or  adopt  mining  technology 
which  provides  for  planned  subsidence 
in  a  predictable  and  controlled  manner 

This  language  is  not  intended  to  be  a 
change  from  the  rules  promulgated  in 
1983,  (See  48  FR  24652.  June  1,  1983), 
and  relies  on  the  basis  and  purpose 
stated  in  1983.  This  rulemaking  makes 
minor  editing  changes  intended  to  more 
clearly  reflect  the  meaning  of  the 
existing  rule.  Thus,  under  this 
provision,  as  an  alternative  to  adopting 
measures  consistent  with  known 
technology-  which  prevents  subsidence 
causing  material  damage  to  the  extent 
technolo^cally  and  economically 
feasible,  an  permittee  may  adopt  mining 
technology  which  provides  for  planned 
subsidence  in  a  predictable  and 
controlled  manner. 

OSM  is  adopting  paragraph 
817.121(a)(2)  with  modification  from 
the  proposed  rule.  Under  the  proposed 
rule,  if  a  permittee  employed  mining 
technology  which  provides  for  planned 
subsidence  in  a  predictable  and 
controlled  manner,  the  permittee  would 
have  been  required  to  take  necessary 
and  prudent  measures,  consistent  with 
the  mining  method  employed,  to 
minimize  material  dAmagn  to  surface 
lands,  structures  or  facilities  to  the 
extent  technologically  and  economically 
feasible.  Under  the  final  rule,  the 
responsibility  to  minimize  damage  is 
limited  to  structures  listed  in  the  Energy 
Policy  Act,  namely  noncommercial 
buildings  and  occupied  residential 


dwellings  and  related  structures. 
However,  unless  the  anticiptated  damage 
MTould  constitute  a  threat  to  health  or 
safety,  the  permittee  would  not  have  to 
take  minimization  measures  if  the 
permittee  demonstrates  that  the  cost  of 
minimization  would  exceed  the  cost  of 
repair,  and  would  not  constitute  a  threat 
to  health  and  safety.  The  permittee  is 
obliged  to  take  minimization  measures 
that  are  technologically  and 
economically  feasible.  Upon  written 
consent  of  the  owners  of  such  structures 
or  facilities,  no  minimization  measures 
would  be  required. 

Section  2504(a)(2)(D)  of  the  Energy 
PoUcy  Act  provides  that  any  rulemaking 
regarding  protection  of  natural  gas  or 
petroleum  pipelines  from  subsidence 
damage  is  to  be  done  after  the  study 
which  OSM  is  mandated  to  perform 
pursuant  to  paragraph  2504(a)(2)(A)  of 
the  Energy  Policy  Act.  Some 
commenters  express  concern  that 
proposed  paragraph  817.121(a)(2) 
prejudged  this  issue,  while  others 
support  the  rule  because  they  believe  it 
does  impose  additional  subsidence 
damage  protection  for  pipelines.  Since 
OSM  has  not  yet  completed  the  study 
mandated  by  the  Energy  Policy  Act. 
OSM  does  not  intend  this  rulemaking  to 
affect,  interpret,  or  clarify  the  status  quo 
regarding  subsidence  control 
requirements  for  natural  gas  or 
petroleum  transmission  pipelines, 
branch  and  gathering  lines,  or 
distribution  mains.  For  these  and  other 
reasons  discussed  below,  OSM  has 
decided  to  limit  817.121(a)(2)  to  those 
structures  protected  under  the  Energy 
PoUcy  Act.  namely  noncommercial 
buildings  and  occupied  residential 
dwellings  and  related  structures. 

Commenters  claim  that  the  proposed 
provision  that  required  permittees  to 
minimize  damage  from  planned 
subsidence  operations  was  vague  and 
unworkable  since  Uttle  guidance  was 
provided  as  to  what  minimizing  damage 
would  entail.  Commenters  argue  that 
OSM's  contention  that  the  new  rule 
would  clarify-  an  unresolved  issue  over 
the  meaning  of  paragraph  817.121(a) 
was  misguided,  since  the  proposed  rule 
did  little  to  clarify  the  issue  and  would 
likely  result  in  even  more  litigation. 
Commenters  also  allege  that,  rather  than 
clarify  the  obligation  of  planned 
subsidence  operations  concerning 
subsidence  damage,  the  proposed  rule 
would  effectively  remove  the  exception 
granted  in  SMCRA  for  planned 
subsidence.  These  commenters 
questioned  the  effect  of  OSM's  proposed 
provision  on  the  planned  subsidence 
exception  at  section  516(bKl )  of  SMCRA 
if  an  operator  using  planned  subsidence 
must  adopt  and  deploy  the  same 
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subsidence  control  measures  as  an 
operation  not  using  planned  subsidence. 

OSM  has  considered  these  comments 
as  well  as  the  existing  regulatory 
scheme  of  SMCRA  and  has  concluded 
that,  given  the  lack  of  clarity  of  section 
516  on  this  issue,  the  most  reasonable 
regulatory  scheme  and  the  regulatory 
scheme  most  consistent  with  SMCRA  as 
amended  by  the  Energy  Policy  Act,  is  to 
provide  longwall  subsidence  damage 
minimization  requirements  that  track 
the  protections  offered  by  the  Energy 
Policy  Act  concerning  subsidence  from 
other  forms  of  underground  mining. 
Although  the  Energy  Policy  Act  does 
not  specifically  address  a  minimization 
standard  for  longwall  mining,  it 
demonstrates  Congress'  intent  to 
specifically  require  subsidence  damage 
repair  or  compensation  only  for  the 
structures  listed  in  section  720. 
Therefore,  the  final  rule  limits  the 
requirement  to  take  measures  to 
minimize  material  damage  resulting 
from  longwall  subsidence  to  those 
structures  protected  in  the  Energy 
Policy  Act.  This  is  not  a  prevention 
standard,  so  a  planned  subsidence 
operation  will  not  be  required  to  meet 
the  same  subsidence  control  standard 
that  applies  to  an  operation  not  using 
planned  subsidence.  The  addition  of  a 
limited  requirement  that  longwall  mine 
operators  "minimize"  damage  in  certain 
circumstances  is  not  inconsistent  with 
the  SMCRA  provision  at  section 
516(b)(1)  which  exempts  longwall 
mining  from  the  requirement  to  prevent 
material  damage.  Authority  for  the 
minimization  standard  derives  from 
both  section  516(b)(1)  and  section  720  of 
SMCRA.  OSM  recognizes  that  Congress 
expressly  stated  in  the  Energy  Policy 
Act  that  nothing  in  the  statute  regarding 
surface  owner  protections  shall  be 
construed  to  prohibit  or  interrupt 
underground  coal  mining  operations. 
OSM  believes  that  the  final  rule  which 
contains  a  limited  requirement  for 
longwall  operations  to  minimize 
subsidence  damage  in  certain 
circumstances  is  consistent  with 
Congress'  guidance  contained  in  the 
Energy  Policy  Act. 

OSM  believes  that,  by  requiring  only 
surface  measures  to  minimize 
subsidence  damage  to  non-commercial 
buildings  and  occupied  residential 
dwellings  and  related  structures,  and 
only  when  it  is  technologically  and 
economically  feasible,  the  final  rule 
establishes  reasonable  subsidence 
control  measures  that  are  also  consistent 
with  Congress'  intent  to  support  and 
encourage  the  use  of  planned  and 
controlled  subsidence.  Further,  by  also 
providing  that  the  requirement  does  not 
apply  if  lihe  permittee  demonstrates  that 


minimization  would  cost  more  than 
repair,  OSM  believes  it  has  mitigated 
any  potential  for  unreasonably 
expensive  minimization  measures.  OSM 
recognizes  that  some  material  damage  to 
protected  structures  from  planned 
subsidence  is  possible  and  in  some 
cases  will  not  be  prevented  under  this 
rule.  However,  under  paragraph 
817.121(c),  such  damage  has  to  be 
repaired.  The  requirement  is  not 
intended  to  discourage  the  use  of 
planned  and  controlled  subsidence  or  to 
require  underground  activities  not 
normally  associated  with  such 
operations.  OSM  does  intend,  however, 
that  this  rule  will  require  reasonable 
measures  to  be  taken  on  the  surface  to 
protect  occupied  residential  dwellings 
and  related  structures  and  non- 
commercial buildings  from  material 
damage.  OSM  believes  that  the 
subsidence  control  policy  outlined  in 
the  Consolidation  Coal  Company  video, 
presented  to  OSM  during  an  on-site  tour 
of  coal  fields,  and  available  in  the 
administrative  record  for  this 
rulemaking,  illustrates  the  kinds  of 
measures  that  would  adequately  meet 
the  needs  of  the  homeowner  and  the 
permittee  in  deciding  when  and  what 
types  of  measures  should  be  taken  on 
the  surface  to  minimize  damage. 
Further,  this  videotape  demonstrates  the 
reasonableness  of  using  such 
minimization  techniques. 

The  commenters  also  question  the 
provision  that  the  proposed 
performance  standards  are  mandatory 
unless  the  landowner  consents. 
Commenters  state  that  requiring 
measures  to  be  taken  to  protect 
structures  and  facilities  unless  the 
owner  consents,  raises  a  number  of 
issues  with  regard  to  exactly  when  and 
for  what  purposes  a  permittee  is 
required  to  obtain  the  owner's  consent. 
For  example,  if  the  permittee  finds  that 
certain  measures  are  not  prudent  or 
economically  or  technologically 
feasible,  must  the  permittee  still  obtain 
the  owner's  written  consent?  Also,  if  an 
owner  were  to  steadfastly  refuse  to 
consent  to  an  otherwise  flawless 
planned  subsidence  operation, 
commenters  opined  that  the 
requirement  to  obtain  the  owner's 
consent  could  be  considered  an 
uncompensated  taking  of  the  permittee's 
property  right. 

Tne  obligation  to  take  necessary  and 
prudent  measures  on  the  surface 
consistent  with  the  mining  method 
employed,  to  minimize  material  damage 
to  occupied  residential  dwellings  and 
related  structures  and  non-commercial 
buildings  to  the  extent  technologically 
cmd  economically  feasible,  except  when 
minimization  costs  would  exceed  repair 


costs,  is  mandatory.  However,  neither 
the  regulatory  authority  nor  the 
permittee  is  required  to  obtain  the 
landowner's  concurrence  in  order  to 
satisfy  that  test.  Instead,  the 
minimization  measures  would  be 
explained  in  the  subsidence  control 
plan,  which  the  landowner  has  a  right 
to  review  and  object  to,  and  which 
requires  the  approval  of  the  regulatory 
authority.  The  consent  provision  allows 
the  permittee  to  negotiate  an 
arrangement  with  an  owner  of  a 
structure  or  facility  to  waive  the 
protection  otherwise  afforded  by 
paragraph  817.121(a)(2).  Such  a  written 
waiver  would  have  to  waive  expressly 
the  regulatory  protection  provided  by 
the  proposed  rule  and  therefore  could 
not  be  a  document  which  predates 
adoption  of  the  final  rule.  OSM  notes 
that  such  a  waiver  would  not  be 
effective  to  waive  any  requirement 
pursuant  to  paragraph  817.121(c)  to 
repair  damage  from  subsidence.  In 
addition  to  the  waiver  provision,  the 
final  rule  includes  a  provision  that  a 
permittee  will  not  be  required  to  take 
measures  to  minimize  subsidence 
damage  upon  a  demonstration  that  the 
costs  of  such  measures  would  exceed 
the  repair  costs  for  the  damage.  In  both 
cases,  the  permittee  could  allow  the 
da-Tiage  to  occur,  and  repair  it  pursuant 
to  paragraph  817.121(c). 

One  commenter  alleges  that  damage 
minimization  measures  for  longwall 
mining  cannot  be  limited  to  surface 
measures,  because  the  SMCRA 
legislative  history  indicates  that 
Congress  contemplated  underground 
preventive  measures  such  as 
backstowing,  provided  such  measures 
are  technologically  and  economically 
feasible.  The  commenter  cites  H.R  Rep. 
No.  218,  95th  Congress,  First  Session 
(1977)  at  125-126.  OSM  does  not  agree 
with  this  characterization  of  the  cited 
House  Report.  OSM  believes  the  cited 
House  Report  materials  discuss  damage 
prevention  and  minimization  measures 
appropriate  for  conventional  room-and- 
pillar  mining;  there  is  no  specific 
reference  to  longwall  mining.  For 
example,  the  referenced  portion  of  the 
report  states  that: 

One  characteristic  of  subsidence 
which  disrupts  surface  land  uses  is  its 
unpredictable  occurrence  in  terms  of 
both  time  and  location.  Subsidence 
occurs,  seemingly  on  a  random  basis,  at 
least  up  to  60  years  after  mining  and 
even  in  those  areas  it  is  still  occurring. 

H.  Rep.  No.  218,  95th  Cong.,  1st  Sess. 
126  (1977).  Such  problems  are  not 
characteristic  of  longwall  mining. 
Therefore,  it  is  unlikely  Congress  had 
longwall  mining  in  mind  when  it 
discussed  appropriate  prevention 


measures  in  this  passage.  OSM 
concludes  the  report  does  not  show 
congressional  intent  to  require  use  in 
longwall  oiining  of  the  measures 
discussed  in  this  passage. 

Section  817.121(c)— Subsidence  Control 

817.121(c)(1) 

In  the  proposed  rule,  paragraph 
817.121(c)(1)  would  be  modified  to 
substitute  "subsidence  related  material 
damage"  for  "any  material  damage 
resulting  bom  subsidence:  "permittee" 
for  "operator;"  and  "its  pre-subsidence 
value  and  supporting  reasonably 
foreseeable  uses  it  was  capable  of 
supporting  •  •  •"  for  "the  value  and 
reasonably  foreseeable  uses  which  it 
was  capable  of  supporting  *   *   "."The 
changes  were  editing  changes  not 
intended  to  have  a  substantive  effect  on 
the  rule.  However,  commenters  express 
concern  over  the  changes  in  the 
language  of  paragraph  (c)(1)  because  the 
preamble  did  not  contain  an 
explanation  for  the  proposed  changes. 
In  the  final  rule,  OSM  is  not  amending 
the  text  of  this  provision  but  is  adding 
a  heading  for  the  paragraph  to  assist  in 
reading  and  application  of  the 
provision. 

817.121(c)(2) 

Paragraph  817.121(c)(2)  is  being 
adopted  as  proposed.  The  final  rule 
requires  that  a  permittee  either 
promptly  repair  nutehal  damage  caused 
by  subsidence  to  any  Don-commercial 
building  or  occupied  residential 
dwelling  or  related  structure,  or 
compensate  for  material  damage  caused 
by  subsidence  to  those  structures.  If  the 
repair  option  is  selected,  the  permittee 
must  fully  rehabilitate,  restore  or 
replace  the  damaged  structure.  If  the 
compensation  option  is  selected,  the 
permittee  must  compensate  the  owner 
of  the  damaged  structure  in  the  full 
amount  of  the  diminution  of  value 
resulting  from  the  subsidence-related 
damage.  Compensation  may  be 
accompUshed  by  the  purchase,  prior  to 
mining,  of  a  non-cancelable  premium- 
prepaid  insurance  policy.  The 
requirements  of  this  paragraph  apply  to 
all  subsidence-related  damage  caused  by 
underground  mining  activities 
conducted  after  October  24. 1992. 

Paragraph  817.121(c)(2)  implements 
new  SMCRA  section  720  (a)(1).  which 
requires  that  all  underground  coal 
mining  operations  promptly  repair  or 
compensate  for  material  damage  to  non- 
commercial buildings  and  occupied 
residential  dwellings  or  related 
structures  as  a  result  of  subsidence  due 
to  underground  coal  mining  operations. 
Permittees  in  both  primacy  States  axul 


Federal  program  States,  as  well  as  on 
Indian  lands,  are  required  to  comply 
with  this  provision  for  operations 
conducted  after  October  24. 1992. 
Possible  interim  direct  enforcement  of 
this  iprovision  by  OSM  in  some  primacy 
States  prior  to  amendment  of  State 
programs  is  addressed  below  in 
revisions  to  Part  843. 

A  group  of  commenters  recommended 
that  the  rule  recognize  that  pre- 
subsidence  agreements  and  post- 
subsidence  agreements  between  the 
property  owner  and  the  permittee 
would  satisfy  the  requirements  under 
paragraph  817.121(c)(2),  and  that 
nothing  in  this  paragraph  should  be 
construed  to  prohibit  or  interrupt 
underground  coal  mining  operations. 

The  use  of  pre-  and  post-subsidence 
agreements  would  be  an  acceptable 
means  of  fulfilling  the  requirement  so 
long  as  the  terms  met  the  requirement 
under  paragraph  817.121(c)(2)  that  the 
permittee  repair  or  compensate  any 
subsidence-related  material  dam^e  to 
any  non-commercial  building  or 
occupied  residential  dwelling  or  related 
structure.  Any  permittee/owTier 
agreements  cannot  negate  the 
requirement  of  the  Energy  Policy  Act  to 
repair  or  compensate  for  subsidence- 
related  material  damage  to  occupied 
residential  dwellings  and  related 
structures  as  well  as  non-commercial 
buildings.  OSM  anticipates  that  repair 
pursuant  to  paragraph  817.121(c)(2)  will 
restore  the  protected  structure  or  facility 
to  its  premining  capacity,  features, 
value,  and  utility.  OSM  reiterates  that 
the  requirements  in  this  paragraph  are 
not  intended  to  prohibit  or  interrupt 
underground  coal  mining  operations. 

Commenters  allege  that  the  permittee 
is  not  under  obligation  to  repair 
subsidence-related  damage  to  any 
building  constructed  after  mining  has 
occurred.  OSM  agrees  with  this 
comment.  If  the  protected  structure  was 
damaged  from  subsidence  from 
underground  mining,  and  that  mining 
occurred  after  the  date  set  forth  in  the 
Energy  Policy  Act,  then  the  Energy 
Policy  Act  requires  that  the  permittee 
repair  or  compensate  for  the  material 
damage.  However.  Congress  does  not 
discuss  whether  there  should  be  any 
different  treatment  for  structures  that 
did  not  exist  when  the  mining  took 
place.  For  such  structures,  there  would 
be  no  opportunity  for  the  permittee  to 
mitigate  or  prevent  subsidence  damage, 
and  thus  avoid  the  requirement  to  repair 
or  compensate.  Nor  would  it  be  possible 
for  a  permittee  to  anticipate  what 
structures  might  be  built  above  the  mine 
after  mining  occurs  and  thus  plan  for 
anticipated  costs  to  determine  if  mining 
would  be  economically  feasible.  On  the 


other  hand,  surface  owners  can  know 
the  extent  to  which  land  they  plan  to 
build  on  has  been  undermined  by 
previous  mining  operations.  Therefore, 
OSM  beheves  that  it  is  reasonable  to 
conclude  that  the  requirement  should 
not  apply  to  structures  which  did  not 
exist  at  the  time  of  mining.  OSM  is 
adopting  this  interpretation  in  the  final 
rule,  and  has  revised  paragraph 
817.121(c)(2)  accordingly. 

Commenters  also  all^e  that  the 
obligation  to  repair  subsidence-related 
damage  does  not  apply  to  buildings 
acquired  after  the  mining  occurred. 
OSM  does  not  agree.  SMCRA  section 
720  provides  that  underground  coal 
mining  operations  conducted  after  the 
date  of  enactment  of  the  Ener^  Policy 
Act  shall  promptly  repair  or  compensate 
for  material  damage  resulting  from 
subsidence  caused  to  any  occupied 
residential  dwelling  and  structures 
related  thereto,  or  non-commercial 
building.  Section  720  does  not 
distinguish  among  such  structures  based 
on  whether  they  were  acquired  before  or 
after  the  date  of  mining.  Rather,  all  such 
structures  are  subject  to  the  requirement 
to  promptly  r^air  or  com{}ensate.  OSM 
believes  the  language  of  the  statute  is 
clear,  and  the  interpretation  urged  by 
commenters  is  inconsistent  with  the 
terms  of  the  statute. 

A  commenter  notes  that  the  proposed 
rules  lack  provisions  establishing 
requirements  for  notification  of  the 
permittee  or  regulatory  authority,  or  for 
estimate,  repair,  replacement,  or 
compensation  time  fraiaes.  OSM 
believes  that  existing  citizen  complaint 
procedures  are  adequate  and 
appropriate  to  address  surface  owner 
complaints  of  subsidence  damage  under 
these  rules. 

OSM  believes  preparation  or  approval 
.  of  estimates  is  properly  addressed  under 
existing  procedures,  by  case-by-case 
negotiations  with  the  surface  owner, 
and  regulatory  authority  review  of 
reclamation  measures.  Similarly.  OSM 
believes  timely  repair  or  compensation 
of  protected  structures  is  adequately 
addressed  by  the  use  of  the  statutory 
term  "prompt."  which  is  commonly 
understood  to  mean  "expeditious"  or 
"immediate."  OSM  notes  that  several 
commenters  give  examples  of  situations 
which  may  involve  substantial  variation 
in  the  time  required  before  the  full 
extent  of  subsidence  damage  can  be 
confirmed,  or  before  repairs  properly 
may  be  commenced.  OSM  concludes 
that  what  is  reasonably  prompt  for 
repair  or  compensation  is  properly 
determined  on  a  case-by-case  basis. 

Commenters  request  changes  in  the 
existing  rules  providing  for  notice  to 
property  owners  in  advance  of 
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underground  mining,  because  the  rules 
require  notice  at  least  six  months  before 
mining,  and  this  does  not  allow  the 
surface  owner  to  determine  when 
mining  actually  takes  place  under  his 
property.  OSM  did  not  propose  to 
amend  existing  rules  concerning 
advance  notice  of  underground  mining 
to  surface  owners,  and  the  record  does 
not  justify  a  new  rulemaking  on  this 
issue  at  this  time. 

A  commenter  requests  that  OSM 
clarify  that  the  permittee  is  not  required 
to  restore  or  compensate  for 
deterioration  to  a  structure  beyond  what 
was  caused  by  subsidence  from 
underground  mining.  OSM  believes  the 
language  of  proposed  paragraph 
817.121(c)(2)  is  clear  to  this  effect  and 
that  no  rule  changes  are  required  to 
achieve  this  result. 

One  commenter  asked  that  OSM  make 
clear  that  any  and  all  subsidence 
damage  is  subject  to  the  requirement  to 
repair  and  compensate  indeOnitely  into 
the  future,  even  if  the  permittee  has 
previously  repaired  or  settled  with  the 
aHected  property  owner  or  pipeline 
operator;  and  that  OSM  clarify  that  the 
obligation  to  repair  is  not  dependent  on 
active  mining  or  an  active  permit  or 
u(>on  termination  of  jurisdiction  by 
OSM.  OSM  agrees  that  once  damage 
occurs,  an  underground  mining 
operation  has  a  statutory  obligation  to 
repair,  which  may  not  be  negated  by  a 
prior  agreement. 

817.121(c)(3) 

The  purpose  of  proposed  paragraph 
817.121(c)(3)  was  to  ensure  repair  or 
correction  of  material  damage  caused  by 
subsidence  to  those  structures  and 
facilities  not  covered  by  new  SMCRA 
section  720  (a)(1)  and  paragraph  (c)(2)  of 
proposed  section  817.121.  The  proposed 
amendments  to  paragraph  (c)(3)  would 
have  required  repair  or  correction 
irrespective  of  limitations  otherwise 
applicable  under  State  law.  The 
proposed  rule  would  have  required  a 
permittee  to  either  correct  subsidence- 
related  material  damage  to  any 
structures  or  facilities  not  protected  by 
paragraph  (c)(2)  by  repairing  the 
damage,  or  compensate  the  owTier  of 
such  structures  or  facilities  in  the  full 
amount  of  the  diminution  in  value 
resulting  from  the  subsidence.  Repair  of 
damage  would  have  included 
rehabilitation,  restoration  or 
replacement  of  damaged  structures  or 
facilities.  Compensation  by  the 
permittee  could  have  been 
accomplished  by  the  purchase,  prior  to 
mining,  of  a  non-cancelable  premium- 
prepaid  insurance  policy. 

A  number  of  commenters  support  the 
proposed  rule  and  the  need  for  the 


proposed  rule,  and  discuss  various 
respects  in  which  the  existing  rule  and 
state  laws  fail  to  adequately  protect 
structures  and  facilities  from  subsidence 
damage.  One  commenter  recommended 
that  OSM  draft  a  regulation  stipulating 
that  any  and  all  subsidence  damage  is 
subject  to  the  regulations  to  repair  and 
compensate  even  if  the  permittee  has 
previously  repaired  or  settled  with  the 
affected  property  owner. 

The  majority  of  commenters  noted 
that  in  the  Energy  Policy  Act  Congress 
expressly  limited  relief  for  damage 
arising  from  subsidence  to  "occupied 
residential  dwellings  and  structures 
related  thereto,  or  non-commercial 
buildings"  and  water  supplies.  The 
commenters  argued  that  for  more  than  a 
decade  OSM  has  required  permittees  to 
correct  material  damage  "to  the  extent 
required  by  state  law"  and  they  state 
that  no  compelling  need  has  been 
demonstrated  that  would  require  OSM 
to  change  its  policy  and  preempt  state 
law  and  property  rights.  Therefore, 
commenters  claim  that  the  proposed 
rule  has  no  basis  under  the  Energy 
Policy  Act  and  that  OSM's  cursory 
explanation  of  the  reasons  behind  the 
new  rule  demands  that  the  proposed 
rule  not  be  adopted. 

Commenters  also  clfllm  that  the 
existing  state  law  remedies  are  adequate 
and  that  court  decisions  support  their 
proposition  that  SMCRA  does  not 
specifically  "require  the  Secretary  to 
impose  a  duty  to  restore  structures 
damaged  by  subsidence."  National 
Wildlife  Fed'n  v.  Lujan,  928  F.2d  453, 
458  (D.C.  Cir.  1991).  These  commenters 
argue  that,  without  ample  evidence  that 
state  law  remedies  for  such  damage  are 
inadequate,  there  is  no  compelling 
reason  for  OSM  to  disregard  the  clear 
congressional  intent  behind  SMCRA 
that  "state  laws  govern  the  resolution  of 
any  disputes  about  property  right  which 
might  arise  from  such  separations,  and 
this  Act  does  not  attempt  to  tamper  with 
such  state  laws."  S.  Rep.  No.  95,  95th 
Cong.  1st  Sess.  at  56  (1977). 
Commenters  also  point  out  that 
currently  the  states  conducting  99 
percent  of  the  nation's  coal  mining 
provide  statutory  regulatory  relief  for 
damage  caused  by  subsidence.  Some 
commenters  allege  that  the  proposed 
rule  would  signiBcantly  affect  private 
property  rights  and  raise  numerous 
issues  regarding  the  Fifth  Amendment's 
takings  clause.  Those  commenters  state 
that  there  is  simply  no  compelling 
evidence  for  OSM  to  preempt  state 
property  law  and  that  the  proposed  rule 
violates  the  express  terms  of  the  Energy 
Pohcy  Act. 

Numerous  commenters  interpret  this 
provision  as  providing  for  subsidence 


protection  of  natural  gas  and  petroleum 
pipelines.  Some  commenters  assert  that 
the  proposed  rule  directly  contradicts 
the  congressional  requirement  that  the 
Secretary  complete  a  study  on  the 
pipeline  issue  before  any  rules  on  the 
issue  are  promulgated.  Commenters  also 
comment  extensively  on  the  impact  the 
rule  would  have  on  the  property  rights 
of  both  coal  and  pipeUne  companies. 
Some  commenters  argued  that  even 
more  extensive  protection  of  pipelines 
is  appropriate  or  necessary.  OSM  has 
reviewed  these  comments,  but  reiterates 
that,  with  the  very  limited  exception 
noted  above  for  connector  lines  attached 
to  specific  occupied  residential 
dwellings  or  non-commercial  buildings. 
Congress  intended  no  change  in  the 
subsidence  control  regulations  regarding 
natural  gas  and  petroleum  pipelines, 
and  that  no  rulemaking  on  this  issue  is 
contemplated  pending  completion  of 
the  study  on  this  subject  pursuant  to 
section  2504  of  the  Energy  Policy  Act. 
OSM  is  not  addressing  this  issue  in  this 
rulemaking.  If,  after  completion  of  the 
subsidence  pipeline  study,  OSM 
determines  that  further  rulemaking  may 
be  appropriate  on  this  subject,  OSM  will 
invite  interested  persons  to  review  and 
comment  on  any  further  rulemaking. 

OSM  has  considered  all  comments 
and  has  decided  not  to  adopt  the 
proposed  changes  to  paragraph 
817.121(c)(3).  Instead  OSM  will  retain 
the  State  law  limitation  set  out  in  the 
existing  regulations.  The  basis  and 
purpose  for  the  State  law  limitation  was 
upheld  by  the  D.  C.  Circuit  Court  of 
Appeals.  National  Wildlife  Fed'n  v. 
Lujan.  928  F.2d  453,  458  (D.C.  Cir. 
1991).  OSM  beheves  that  circumstances 
have  not  changed  significantly  since 
OSM's  adoption  of  the  State  law 
limitation;  and  OSM  concludes  that  the 
record  developed  in  this  rulemaking  is 
insufficient  to  justify  eliminating  the 
State  law  limitation  except  as  provided 
in  the  Energy  Policy  Act.  Under  the 
final  rule,  the  permittee  is  required,  to 
the  extent  required  under  applicable 
provisions  of  State  law,  to  either  correct 
material  damage  resulting  from 
subsidence  caused  to  any  structures  or 
facilities  not  protected  by  paragraph 
(c)(2)  of  this  paragraph  bv  repairing  the 
damage,  or  compensate  the  ourner  of 
such  structures  or  faciUties  in  the  full 
amount  of  the  diminution  in  value 
resulting  from  the  subsidence.  Repair  of 
damage  shall  include  rehabilitation, 
restoration  or  replacement  of  damaged 
structures  or  facilities.  Compensation 
may  be  accomplished  by  the  purchase, 
prior  to  mining,  of  a  non-cancelable 
premium-prepaid  insurance  policy. 


817.121(c)(4) 

OSM  proposed  paragraph 
817.121(c)(4),  which  would  have 
established  a  rebuttable  presumption  of 
a  causal  link  between  the  operation  of 
an  underground  mine  and  subsidence 
damage  occurring  within  a  specified 
zone  over  the  area  of  coal  extraction. 
Specifically,  the  proposed  rule  provided 
that,  if  damage  to  lands,  structures  or 
facilities  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  35  degree  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land,  a  rebuttable 
presumption  would  exist  that  the 
permittee  caused  the  damage.  The 
regulatory  authority  could  also  have 
approved  a  different  angle  of  draw  on  a 
case-by-case  basis  if  the  permittee 
demonstrated  that  the  proposed  angle  of 
draw  is  based  on  a  site-specific 
geotechnical  analysis  of  the  potential 
surface  impacts  of  the  miniitg  operation. 
If  the  permittee  was  denied  access  to  the 
land  or  property  for  the  purpose  of 
conducting  the  pre-subsidence  survey  in 
accordance  with  §  784.20(a)  of  this 
chapter,  no  rebuttable  presumption 
would  have  existed.  These  requirements 
would  have  apphed  only  to  subsidence- 
related  damage  caused  by  underground 
mining  activities  conducted  after 
October  24,  1992. 

After  reviewing  the  comments  and 
based  on  OSM  technical  analysis,  OSM 
has  modified  the  final  rule  from  that 
which  was  proposed.  In  the  final  rule, 
paragraph  817.121(c)(4)  has  been 
divided  into  five  subparagraphs  for 
clarification  and  readability.  Final 
paragraph  817.121(c)(4)(i),  provides  that 
if  damage  to  non-commercial  buildings 
or  occupied  residential  dwellings  and 
related  structures  occurs  as  a  result  of 
earth  movement  within  the  area 
determined  by  projecting  a  specified 
angle  of  draw  from  underground  mine 
workings  to  the  surface,  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage.  Thus,  the  final  rule 
is  limited  to  structures  protected  under 
section  720(a)  of  SMCRA.  Also,  instead 
of  35  degrees,  as  proposed,  the  final  rule 
provides  that  the  presumption  applies 
to  a  30  degree  angle  of  draw.  However, 
a  State  regulatory  authority  may  amend 
its  regulatory  program  to  apply  the 
presumption  to  a  different  angle  of  draw 
upon  demonstrating  in  writing  that  the 
angle  is  more  reasonable  than  the  30 
degree  emgle  of  draw,  based  on 
geotechnical  analysis  of  the  factors 
affecting  potential  surface  impacts  of 
underground  coal  mining  operations  in 
the  State.  OSM  recognizes  that  the 
"more  reasonable"  standard  is  a 


different  standard  than  would  otherwise 
apply  under  SMCRA  section  503(a)  and 
30  C.F.R.  section  732.15(a)  to  OSM 
review  of  a  State  regulatory  program 
amendment.  However.  OSM  believes 
that  this  is  the  appropriate  standard  to 
apply  to  approval  of  a  different  State- 
wide angle  of  draw,  because  it  will 
allow  a  State  to  adopt  either  a  greater  or 
lesser  angle  of  draw,  so  long  as  the  State 
angle  of  draw  is  better  supported  by 
geotechnical  analysis  than  is  the  30 
degree  angle  of  draw.  OSM  believes  this 
standard  for  review  will  best  assure  that 
the  area  within  which  the  presumption 
will  apply  can  reasonably  be  expected 
to  include  almost  all  damage  caused  by 
subsidence,  without  unreasonably 
expanding  the  permit  applicant's 
burden  of  surveying  to  areas  where 
damage  would  likely  not  be  attributable 
to  subsidence. 

Under  final  paragraph 
817.121(c)(4)(ii).  a  person  may  request 
and  the  regulatory  authority  may 
approve  appUcation  of  the  presumption 
to  a  different  site-specific  angle  of  draw 
based  on  a  site-specific  analysis 
submitted  by  the  permit  applicant.  To 
establish  a  site-specific  angle  of  draw,  a 
permit  applicant  must  demonstrate  and 
the  regulatory  authority  must  determine 
in  writing  that  the  proposed  angle  of 
draw  has  a  more  reasonable  basis  than 
the  applicable  standard,  based  on  a  site- 
specific  geotechnical  analysis  of  the 
potential  surface  impacts  of  the  mining 
operation.  Like  the  standard  for 
approval  of  a  different  State-wide  angle 
of  draw,  this  standard  for  approval  of  a 
site-specific  angle  of  draw  is  intended  to 
assure  that  the  area  within  which  the 
presumption  will  apply  can  reasonably 
be  expected  to  include  almost  all 
damage  caused  by  subsidence,  without 
unreasonably  requiring  the  permit 
applicant  to  survey  the  area  where 
damage  would  likely  not  be  attributable 
to  subsidence. 

Under  final  paragraph 
817. 121(c)(4)(iii),  if  the  permittee  was 
denied  access  to  the  property  to  conduct 
the  presubsidence  survey  in  accordance 
with  §  784.20(a),  no  rebuttable 
presumption  exists. 

Final  paragraph  817.121(c)(4)(iv)  sets 
forth  examples  of  evidence  which 
would  rebut  the  presumption,  including 
evidence  that  establishes  that  the 
damage  predated  the  mining;  that  the 
damage  was  proximately  caused  by 
some  other  factor  and  not  by 
subsidence;  and  that  the  damage 
occurred  outside  the  surface  area  where 
subsidence  was  caused  by  the 
underground  mining. 

Paragraph  817.121(c)(4)(v)  requires 
that  all  relevant  and  reasonably 
available  information  must  be 


considered  in  any  determination  as  to 
whether  subsidence  damage  to 
protected  structures  subject  to 
paragraph  817.121(c)(2)  was  caused  by 
subsidence  from  underground  mining. 

The  purpose  of  paragraph 
817.121(c)(4)  is  to  set  out  a  procedure 
under  which  a  specified  area  would  be 
subject  to  a  rebuttable  presumption  that 
subsidence  from  underground  mining 
caused  surface  damage  to  non- 
commercial buildings  or  occupied 
residential  dwellings  and  related 
structures.  This  evidentiary  standard 
would  simplify  establishing  causation  of 
subsidence  damage  in  many  cases,  by 
relieving  the  regulatory  authority  of  the 
initial  burden  of  providing  evidence 
that  damage  was  caused  by  the  mine 
operation.  The  presumption  would  be 
established  only  after  it  is  determined 
that  damage  caused  by  earth  movement 
did  in  fact  occur  within  the  specified 
angle  of  draw.  The  burden  of  rebutting 
the  presumption  vfill  be  appropriately 
on  tlie  mine  operator,  who  will  have  the 
best  information  as  to  the  nature, 
timing,  and  sequence  of  mining 
activities,  geological  conditions,  etc.; 
i.e..  the  types  of  facts  directly  related  to 
causation  of  the  damage.  Permittees  may 
provide  information  to  rebut  the 
presumption  either  before  an 
enforcement  action  is  taken,  when  the 
regulatory  authority  or  OSM  is 
determining  whether  a  violation  exists 
because  of  a  failure  to  repair  or 
compensate  for  damage;  or  after 
enforcement  action  occurs. 

OSM  believes  that  the  establishment 
of  a  specific  angle  for  the  presumption 
is  important  and  has  a  number  of  effects 
or  ramifications.  In  any  enforcement 
proceedings  concerning  allegations  of 
subsidence  damage  to  protected 
structures,  it  wnill  aH^ect  the  initial 
burdens  of  going  forward  with  the 
evidence  for  both  the  regulatory 
authority  and  the  permittee.  It  will  also 
affect  operator  permitting  costs  to  some 
extent,  because  under  the  amendments 
to  paragraph  784.20(a)(3)  in  this 
rulemaking,  once  the  angle  for  the 
presumption  is  estabUshed,  pennit 
applicants  will  be  required  to  comply 
with  all  presubsidence  survey 
requirements  covering  at  least  the  area 
within  the  angle  to  which  the 
presumption  applies.  OSM  has 
concluded  that  application  of  the 
presumption  to  the  area  within  a 
specified  angle  provides  needed 
protection  of  surface  interests,  while 
providing  a  clear  limitation  on  the 
permit  expenses  that  could  be  incurred 
in  the  absence  of  defined  limits  to  a 
presumption.  As  a  resuh,  OSM  beUeves 
applying  the  presumption  to  a  sf)ecified 
angle  will  balance  the  various  purposes 
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of  SMCRA,  including  both 
environmental  protection  and  the 
SMCRA  section  102(k)  purpose  of 
encouraging  the  full  utilization  of  coal 
resources  through  the  appUcation  of 
underground  extraction  technologies. 
Since  a  pntsumption  is  important  in 
all  cases,  OSM  has  decided  to  adopt  a 
nationwide  angle  of  draw  for  that 
presumption.  Among  issues  noted  by 
various  commenters  was  concern  over 
using  the  "angle  of  draw"  and  the 
appropriateness  of  the  angle  proposed. 
Ciepending  on  factors  such  as  the 
location  and  size  of  the  mine,  the 
percent  of  extraction,  and  the  local 
geology,  the  angle  of  draw  or  the  area 
where  damage  may  occur  can  vary 
considerably  both  regionally  and 
locally.  Yet,  there  is  a  need  for  a 
nationwide  presumption  standard  so 
long  as  it  can  be  modified  on  a  state- 
wide or  site-specific  basis. 
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measure  the  extent  of  surface 
displacement  and  damage  resulting 
from  subsidence.  OSM  has  considered 
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For  the  following  reasons.  OSM  has 
concluded  that  the  angle  of  draw  is  a 
reasonable  way  of  deUneating  the  area 
within  which  it  will  be  presumed  that 
damage  was  caused  by  subsidence.  The 
"angle  of  draw"  is  the  angle  of 
inclination  between  the  vertical  at  the 


edge  of  the  underground  mine  workings 
and  the  point  of  zero  vertical 
displacement  at  the  edge  of  a 
sul»idence  trough.  Thus,  the  angle  of 
draw  is  one  way  to  deHne  the  outer 
boundary  of  subsidence  displacement 
that  may  occur  at  the  surface.  TTiis  angle 
encompasses  the  area  within  which 
both  dynamic  and  static  strains,  as  well 
as  phenomena  such  as  curvature  and 
tilt,  would  occur  from  subsidence.  As 
the  subsidence  trough  is  developing, 
soils  and  rocks  within  the  trough 
undergo  dynamic  strains.  Dynamic 
strains  change  as  to  intensity  and 
location,  as  subsidence  progresses.  After 
subsidence  is  completed,  the  soils  and 
rocks  could  be  in  a  condition  of  static 
strain.  Different  types  and  degrees  of 
static  strains  occur  in  different  locations 
of  the  subsidencfi  trough. 

OSM  has  considered  defining  the  area 
in  which  a  presumption  would  apply 
using  another  type  of  angle,  sudi  as  the 
"angle  of  critical  deformation"  (also 
known  as  the  "angle  of  break"  or  "angle 
of  fracture").  This  term  refers  to  the 
inclination  from  the  vertical  of  the  line 
connecting  the  edge  of  the  mined  area 
with  the  surface  point  exhibiting  the 
maximum  tensile  strain  (or  stretching). 
The  angle  of  critical  deformation  occurs 
in  the  area  between  the  boundary  of  the 
subsidence  trough  and  the  projected 
vertical  from  the  edge  of  underground 
workings.  The  angle  of  critical 
deformation  is  always  smaller  than  the 
angle  of  draw. 

However.  OSM  has  concluded  that, 
while  the  angle  of  critical  deformation 
describes  where  the  maximum  tensile 
strains  (stretching)  will  occur  once 
subsidence  has  occurred,  the  angle  is 
not  useful  in  describing  where 
subsidence  damage  to  structures  may 
occur  for  two  reasons.  First,  as 
subsidence  is  occiuring,  dynamic 
strains,  both  stretching  and 
compressing,  vary  in  location  and  may 
occur  in  places  other  than  where  those 
strains  will  exist  once  subsidence  is 
complete.  Thus,  because  the  angle  of 
critical  deformation  does  not  necessarily 
reflect  where  dynamic  strains  would 
occur,  it  may  not  account  for  the  area 
where  damage  may  be  caused  while 
subsidence  is  still  occurring.  Second, 
because  the  sensitivity  of  structures  to 
subsidence  damage  varies,  structural 
damage  may  be  caused  by  strains  far 
less  than  the  maximum  tensile  strain; 
thus  damage  may  occur  to  structures 
that  are  not  subject  to  maximum  tensile 
strain  and  that  are  located  outside  the 
angle  of  critical  deformation.  Moreover, 
structures  may  be  more  sensitive  to 
damage  from  other  subsidence-related 
phenomena  such  as  curvature,  tilt,  and 
compressive  strains  that  may  occur 


within  the  angle  of  draw,  but  outside 
the  angle  of  critical  deformation. 

While  recognizing  regional  and  site- 
specific  variabiUty  in  the  angle  of  draw, 
OSM  has  decided  to  establish  a  national 
standard  of  30  degrees.  This  is 
consistent  with  the  outer  limits 
determined  for  earth  movement  in  most 
subsidence  studies  across  the  United 
States,  particularly  later  studies 
addressing  long  wall  mining.  Also,  the 
Subsidence  Deformation  Prediction 
Mod,el  developed  for  OSM  by  Virginia 
Pol>'technical  Institute,  predicts  an 
angle  of  draw  ranging  from  27  degrees 
to  31  degrees  for  90  percent  extraction 
where  the  percentage  of  hard  rock  in  the 
overburden  varies  from  70  percent  to  30 
percent  respectively.  OSM  has  placed 
the.results  of  this  computer-based 
analysis  in  the  administrative  record  for 
this  rulemaking.  This  nationwide 
standard  is  conservative  and  offers 
reasonable  protection  to  surface  owners 
under  anticipated  subsidence  scenarios. 
However  States,  coal  companies,  and/or 
citizens  have  a  mechanism  to  adopt 
state  or  site-specific  values  based  on 
regional  or  site-specific  data.  These 
variations  could  be  incorporated  into 
State  programs  or  calculated  on  a 
permit-specific  basis.  Thus,  the 
nationwride  angle  of  draw  can  be 
replaced  by  the  State,  either  by  a  State- 
wide standard,  or  on  a  site-specific 
basis,  to  the  extent  that  a  different  angle 
of  draw  is  demonstrated  to  be  more 
reasonable. 

Although  the  final  rule  provides  that 
the  presumption  shall  apply  to  a  30- 
degree  angle  of  draw,  it  allows  the 
States  to  establish  a  different  angle  of 
draw,  based  on  geotechnical  analysis  of 
the  factors  affecting  potential  surface 
impacts  of  underground  operations. 
This  angle  of  draw  should  be  the  angle 
within  which  vertical  displacement  of 
the  surface  is  reasonably  expected. 
Further,  as  discussed  above,  the  rule 
ensures  that  the  regulatory  authority 
also  has  the  flexibility  to  establish  a 
different  angle  of  draw  on  a  site-specific 
basis,  where  such  variation  is  justified 
by  appropriate  geotechnical  analysis. 
OSM  anticipates  that  implementation  of 
this  rule  will  be  facilitated  through  the 
use  of  computer-aided-design 
technology  for  subsidence  prediction. 
Computer  program  packages  for 
predicting  surface  movement  and 
deformation  caused  by  underground 
coal  extraction  should  be  very  helpful  to 
States  and  permittees  in  this  regard. 
OSM  has  designed  a  national  computer 
system,  the  Technical  Information 
Processing  System  (TIPS),  in  close 
cooperation  with  the  States,  which 
includes  the  subsidence  prediction 
model  previously  mentioned  (which  is 


also  commercially  available),  for  site- 
specific  apphcation.  Thus  the  rule 
properly  provides  a  national  standard, 
but  also  provides  for  variations  based  on 
state-of-the-art  technology  where 
appropriate  because  of  differences 
among  States  or  within  States. 

If  Federal  enforcement  of  paragraph 
817.121(c)(2)  occurs  under  30  CFR 
843.25  described  infra,  with  respect  to 
subsidence-related  damage  to  protected 
structures  caused  by  underground 
operations  conducted  after  October  24, 
1992.  the  presumption  of  causation  will 
attach  to  the  30-degree  angle  of  draw  for 
all  existing  permitted  operations 
whether  or  not  a  presubsidence  survey 
has  been  conducted  pursuant  to  the  new 
survey  requirements  of  this  rule.  The 
presumption  will  apply  in  the  period 
before  a  State's  amended  permitting 
regulations  are  effective,  because  the 
new  requirements  to  survey  the 
condition  of  surface  features  will  not 
apply,  so  there  will  also  be  no  provision 
for  surface  owner  denial  of 
permission— and  therefore  that  ground 
for  negating  the  presumption  will  not 
apply.  However,  during  that  time,  if  a 
permittee  elects  to  conduct  a  survey  of 
the  presubsidence  condition  of 
protected  structures  and  access  is 
denied,  the  decisionmaker  may  consider 
those  circumstances  in  deciding 
whether  the  presumption  has  been 
established.  Immediately  after  the  State 
amends  its  program,  permittees  could 
proceed  to  request  designation  of  a 
different  angle  of  draw  or  utilize  the  one 
contained  in  the  state  program  if 
different  than  30  degrees. 

A  number  of  commenters  support  the 
proposed  provision  that  would  have 
established  a  presumption  that 
subsidence  caused  damage  to  lands, 
structures  or  features  within  a  specified 
angle  of  draw  of  the  mining.  One 
commenter  further  notes  that  section 
784.20  of  the  proposed  rules  requires 
the  applicant  to  show  and  to  survey  all 
structures  and  faciUties  which  may  be 
materially  damaged  by  mine 
subsidence,  and  states  that  if  the 
identified  structures  are  in  fact 
damaged,  then  it  is  logical  to  assert  that 
the  mine  caused  the  damage  to  those 
structures  and  a  rebuttable  presumption 
process  is  reasonable. 

Some  commenters  suggest  that  the 
area  in  which  the  presumption  would 
apply  should  be  broadened  to  a  45- 
degree  angle  of  draw.  The  commenters 
allege  that  this  greater  area  of 
presumption  is  supported  by  the  fact 
that  subsidence  impacts  vary  in  both 
scope  and  range  depending  on  many 
different  factors  including  the  area's 
geography  and  the  type  of  mining  being 
conducted.  These  same  commenters  add 


that  because  of  this  uncertainty  the 
angle  of  draw  must  be  large  enough  to 
include  the  wide  variety  of  subsidence 
impacts. 

Other  commenters  assert  that  the 
proposed  rule  references  no  sound 
technical  or  scientific  basis  to  support 
the  presumption,  and  that  OSM  does 
not  have  the  authority  to  promulgate  the 
rule.  These  commenters  claim  that  it  is 
well  documented  that  damage  caused  by 
subsidence  depends  on  many  different 
factors  which  vary  throughout  the 
United  States;  and  that  a  presumption 
that  mining  caused  the  damage  within 
a  pre-set  nationwide  angle  of  draw  fails 
to  take  any  of  the  important  regional 
factors  into  account.  Also,  commenters 
argue  that  the  appropriate  angle  of  draw 
depends  on  the  geology  of  the  region 
and  type  of  underground  mining  that  is 
being  conducted.  It  is  argued  that  these 
regional  differences  in  the  effects  of 
imderground  mining  are  the  very  reason 
that  Congress  intended  for  the  States  to 
be  the  primary  enforces  of  SMCRA.  The 
commenters  also  claim  that  the 
"Hasenfus"  thesis  cited  by  OSM  in  the 
preamble  does  not  support  the  proposed 
rule's  35-degree  angle  of  draw  because 
the  thesis  is  based  on  data  collected 
from  room  and  pillar  mines  that  were 
mined  before  the  implementation  of 
SMCRA's  subsidence  control 
requirements. 

The  commenters  also  allege  that  the 
rule  on  presumption  has  no  basis  in 
SMCRA  and  that  the  rule  violates  the 
allocation  of  burdens  and  standards  of 
proof  set  out  in  Section  7(c)  of  the  APA. 
citing  Director,  OWCP  v.  Greenwich 
Collieries,  114  S.  Ct.  2251  (1994) 
(hereafter,  "Collieries").  Commenters 
argue  that  nothing  in  SMCRA  provides 
authority  for  OSM  to  estabUsh  the 
standard  or  burden  of  proof  in  a  civil 
action  seeking  to  enforce  the  repair  and 
compensation  requirements  of  section 
720  of  SMCRA.  Commenters  also  argue 
that  the  allocation  of  the  burdens  of 
production  and  proof  must  be 
determined  by  the  applicable  law  in  the 
fonun  where  the  cause  is  brought.  In 
addition,  commenters  allege  that  the 
proposed  rule  violates  section  7(c)  of  the 
APA.  Section  7(c)  of  the  APA  states  that, 
except  as  otherwise  provided  by  statute, 
the  proponent  of  a  rule  or  order  has  the 
burden  of  proof.  Thus,  these 
commenters  interpret  the  APA  to  not 
provide  for  an  agency  to  relieve  a  party 
of  its  initial  burden  of  production  to 
make  out  a  prima  facie  case.  Under 
commenters'  analysis,  presumptions  can 
only  be  created  when  a  party  has  first 
introduced  substantial  evidence 
supporting  the  presumption.  Further, 
the  commenters  speculate  that  relieving 
a  party  of  their  duty  to  estabUsh  a  prima 
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facie  case  based  on  a  preponderance  of 
the  evidence  might  not  survive  a 
challenge  based  on  procedural  due 
process  grounds. 

OSM  recognizes  the  concerns 
expressed  by  the  commenters 
concerning  variations  in  subsidence 
angle  of  draw,  and  the  angle  wherein 
damage  is  expected.  As  discussed 
above,  OSM  has  designed  the  rule  to 
address  the  possible  range  of 
appropriate  angles  within  which  it 
would  be  reasonable  to  presume  that 
damage  is  subsidence  related.  OSM  does 
not  agree  with  commenters'  arguments 
concerning  lack  of  authority  under 
SMCRA  or  the  APA.  OSM  believes  the 
rule  is  fully  authorized  by,  and 
appropriate  for  implementation  of 
section  720(a)  which  requires  prompt 
permittee  repair  or  compensation  for 
damage  to  protected  structures;  section 
720(b),  which  rcquires  the  Secretary  to 
adopt  implementing  rules;  section  316. 
which  authorizes  the  Secretary  to 
"promulgate  rules  and  regulations 
directed  toward  the  surface  effects  of 
underground  coal  mining  operations" 
and  to  consider  the  distinct  difference 
between  surface  coal  mining  and 
underground  coal  mining:  section 
501(b),  which  requires  the  Secretary  to 
adopt  implementing  procedures  and 
requirements;  and  section  201(c),  which 
requires  the  Secretary  to  "publish  and 
promulgate  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  this  Act." 
The  Secretary  is  using  his  ruIemaUng 
authority  to  adopt  provisions  reasonable 
and  necessary  to  guide  and  facilitate 
implementation  of  these  sections. 

Further,  commenters  have 
mischaracterizcd  the  effect  of  the 
presumption  established  under  this 
provision.  The  presumption  does  not 
change  the  ultimate  burden  of  proof  in 
a  determination.  The  ultimate  burden  of 
p>ersuasion  still  lies  with  the  regulatory 
authority  or  OSM.  OSM  believes  that 
inferences  and  presumptions  are  an 
essential  aspect  of  the  adversary 
process.  A  trier  of  fact  must  often 
determine  the  existence  of  an  element  of 
a  vioiatiun  from  the  existence  of  one  or 
more  evidentiary  facts.  From  its 
experience  in  implementing  SMCRA, 
OSM  believes  that  there  is  sufficient 
nexus  and  probability  of  causation 
between  the  fects  that  are  deemed  to 
give  rise  to  the  rebuttable  presiunption 
under  this  paragraph,  and  the  resulting 
presumption.  As  indicated  above,  OSM 
believes  this  presumption  is  particularly 
appropriate  in  light  of  the  fact  that  the 
permittee  will  have  the  best  access  to 
the  facts  that  will  be  key  to  any  ultiniate 
conclusions  on  the  issue.  Such  a 
presumption  is  consislent  with  the 


traditional  approach  that  the  burden  of 
going  forward  with  evidence  normally 
falls  on  the  party  wilh  knowledge  of  the 
facts  involved.  See.  e.g.,  EDF,  Inc.  v. 
EPA.  548  F.2d  998  at  1004  [D.C.  Cir. 
1976)  as  modified  and  supplemental 
opinion  on  denial  of  rehearing. 

In  most  cases,  OSM  does  not  expect 
section  7(c)  of  the  APA  to  apply,  as  most 
enibrcement  cases  are  properly  disposed 
of  without  the  requirement  for  a  formal 
hearing  subject  to  such  provisions  of  the 
APA.  Rather,  the  presumption  in  this 
rule  establishes  a  standaid  pursuant  to 
which  a  regulatory  authority  shall 
evaluate  permittee  compliance  with  a 
SMCRA  performance  standard,  for 
purposes  of  regulatory  authority 
enforcement  of  SMCRA.  Further,  the 
presumption  helps  to  ascertain  the 
scope  of  the  obligation  to  repair. 

The  presumption  will  not  relieve  any 
party  of  the  initial  burden  of 
production,  but  rdther  defines  what  that 
burden  will  be.  and  when  it  may  shii^, 
in  enforcement  actions  under  this 
paragraph.  That  is.  in  enforcement 
actions  by  the  State  regulatory  authority 
or  OSM,  if  the  evidence  establishes  that 
damage  has  occurred  to  protected 
structures  as  a  result  of  earth  movement 
within  the  applicable  angle  of  draw, 
then  this  evidence  satisfies  the  initial 
burden  of  production,  and  then  gives 
rise  to  a  rebuttable  presumption  of 
causation  by  subsidence.  At  that  point 
the  regulatory  authority  or  OSM  would 
have  satisfled  its  obligation  to  make  a 
prima  facie  case  on  the  issue  of 
causation.  The  permittee  then  has  the 
burden  of  production  to  rebut  the 
presumption  or  to  negate  other  relevant 
evidence,  by  providing  information  that 
relates  to  the  effect  of  the  underground 
mining,  such  as  information  on  the 
nature  and  timing  of  the  underground 
mining  operation,  geological  conditions 
in  the  area  mined,  and  the  premining 
condition  of  the  surface  feature.  The 
presumption  can  be  rebutted  with 
technical  support  either  prior  to  an 
enforcement  action  being  taken  by  the 
regulatory  authority,  or  in  response  to 
such  an  action  during  the  review  or 
appeal  process.  The  proof  needed  to 
rebut  the  presumption  will  be 
determined  on  a  case-by-case  basis. 
Because  the  ultimate  burden  of 
persuasion  still  lies  with  the  regulatory 
authority  or  OSM,  in  any  cases  in  which 
a  formal  hearing  is  required  to  be  held, 
the  rebuttable  presumption  is  fully 
consistent  with  section  7(c)  of  the  APA, 
and  with  the  holding  in  the  Collieries 
case  cited  by  commenters  (114  S.  Q. 
2251).  That  case  interpreted  the  section 
7(c)  burden  of  proof  provision,  which 
provides  that,  "[eUcept  as  otherwise 
provided  by  statute,  the  proponent  of  a 


rule  or  order  has  the  burden  of  proof." 
The  court  held  that,  under  that  APA 
provision,  the  proponent  of  an  order  has 
the  burden  of  persuasion,  not  just  the 
burden  of  production  (or  the  burden  of 
going  forward  with  the  evidence).  (114 
S.  Q.  at  2251).  In  any  case,  a 
determination  as  to  causation  must  be 
based  on  consideration  of  all  relevant 
and  reasonably  available  Information. 

OSM  does  not  agree  that  it  is 
precluded  from  establishing  such  a 
rebuttable  presumption  based  on  the 
commenters'  assertion  that  allocation  of 
burdens  of  production  and  proof  must 
be  determined  by  the  applicable  law  of 
the  forum.  Underlying  State  law  does 
not  preclude  OSM  from  adopting 
reasonable  rules  implementing  SMCRA; 
rather.  Inconsistent  State  law  must  be 
chang<;d  to  be  consistent  with  SMCRA 
and  implementing  regulations. 
Therefore,  OSM  anticipates  that  an 
implementing  revision  to  the  Stale 
regulatory  program  will  be  appropriate 
in  most  States. 

Contrary  to  commenters'  expressed 
concern,  OSM  does  not  intend  to 
require  a  court  to  apply  the  presimiption 
to  citizen  suits  seeking  civil  remedy 
under  the  performance  standards  of 
section  720  of  SMCItA;  OSM  anticipates 
that  the  court  in  question  will  establish 
the  standard  or  burden  of  proof  to  be 
applied  in  any  dvil  action  before  it, 
consistent  with  SMCRA. 

A  commenter  has  indicated  concerns 
that  this  presumption  will  be  unfair  to 
existing  of>erations,  because  they  vtrill 
not  have  done  a  presubsidence  survey 
and  so  will  be  unable  to  document 
premining  conditions.  OSM  does  not 
agree.  Permittees  have  had  notice  of  the 
amendment  establishing  the 
requirements  for  repair,  replacement, 
and  compensation  since  enactment  of 
the  Energy  Policy  Act  in  1992. 
Therefore,  permittees  have  had  ample 
opportunity  to  conduct  a  premining 
survey  to  document  premining 
conditions,  if  they  washed  to  establish 
baseline  information.  Further,  nothing 
in  existing  rules  or  in  the  rules  being 
adopted  by  OSM  precludes  a  permittee 
from  updating  information  as  to 
premining  surface  conditions  during  the 
course  of  the  mining  operation. 
Therefore,  a  permittee  could  reasonably 
provide  a  presubsidence  s\irvey  and 
then  provide  an  update  of  conditions  a 
reasonable  time  before  mining  is  to 
begin  in  a  particular  area.  And  since 
permittees  are  in  the  best  position  to 
establish  both  what  changes  have 
occurred  and  what  actions  and 
geological  factors  are  associated  with 
those  changes,  they  are  not 
disadvantaged  by  a  presumption  that 
recognizes  their  advantage  in 
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docvunenting  and  evaluating  the 
consequences  of  their  mining.  Also, 
OSM  assumes  that  if  a  permittee  of  an 
existing  operation  has  made  reasonable 
efforts  to  conduct  a  presubsidence 
survey  which  documents  the 
presubsidence  condition  of  protected 
structures,  and  permission  has  been 
refused  by  a  property  owner,  then  in 
any  enforcement  proceeding  OSM  or  the 
regulatory  authority  may  take  these 
circumstances  into  account  in 
determining  what  weight,  if  any,  to  give 
to  the  rebuttable  presumption  of 
causation. 

OSM  believes  that  commenters' 
concerns  about  fairness  and  about  due 
process  with  regard  to  the  presumption, 
are  also  misplaced.  Ehie  process 
concerns,  at  bottom,  relate  to  the 
fundamental  fairness  of  a  procedure. 
OSM  believes  that  the  rebuttable 
presumption  will  provide  a  fair  process, 
for  several  reasons,  including  the 
following:  first,  in  adopting  a  State 
program  amendment,  the  State  may 
specify  a  different  standard  for  the  angle 
where  appropriate  for  conditions  in  the 
State;  second,  after  amendment  of  the 
State  program,  the  permittee  may 
demonstrate  that  the  presumption 
should  apply  to  a  different  angle  of 
draw  on  the  particular  site;  third,  in 
every  case  the  regulatory  authority  must 
establish  that  the  structures  are  within 
the  angle  of  draw  to  which  the 
presumption  applies,  that  damage  has 
occurred  to  the  protected  structure  and 
that  it  was  caused  by  earth  movement; 
fourth,  the  permittee  is  in  the  best 
position  to  provide  baseline  information 
and  information  as  to  whether 
subsidence  caused  the  damage,  once 
damage  is  established;  fifth,  the 
decisionmaker  must  consider  all 
relevant  and  reasonably  available 
information;  sixth,  the  presumption 
does  not  apply  where  access  for  a 
presubsidence  survey  pursuant  to  these 
rules  was  denied  (and  if  access  for  a 
voluntary  survey  of  presubsidence 
conditions  is  denied  for  an  existing 
operation,  the  decisionmaker  may 
consider  those  circumstances  in 
deciding  whether  the  presumption  has 
been  established);  seventh,  the 
presumption  does  not  change  the 
ultimate  burden  of  proof  in  a 
determination;  and  eighth, 
administrative  and  judicial  appeals 
procedures  are  available  to  all  aggrieved 
parties. 

Some  commenters  urge  that  OSM 
adopt  a  presumption  of  subsidence 
causation  for  damage  to  water  supplies, 
similar  to  that  proposed  for  damage  to 
lands,  structures,  and  features  at 
817.121(c)(4).  Commenters  stated  that 
such  a  presumption  should  apply  to 


damage  to  water  resources  within  the 
greater  of  a  60-degree  angle  of  draw  or 
300  feet  of  the  outer  boundary  of  the 
underground  coal  mining  operation. 
However,  OSM  did  not  propose  such  a 
presumption,  and  believes  that  water 
supply  damage  causation  does  not  lend 
itself  to  such  a  presumption.  OSM  bases 
this  conclusion  in  part  on  its  behef  that 
causation  of  damage  to  water  supply 
from  springs  and  wells  can  be  far  more 
complex  than  causation  of  damage  to 
surface  lands  and  structures,  and  can 
involve  a  potentially  greater  variety  of 
geological  and  hydrological  formations 
and  dynamics  including  depth,  lateral 
extent,  and  recharge  of  the  affected 
supply.  Therefore,  OSM  has  not 
established  such  a  presumption  in  this 
rulemaking. 

However,  OSM  has  concluded  that 
the  absence  of  a  presumption  of 
causation  for  replacement  of  affected 
water  supplies  will  not  inhibit  the  water 
supply  owrner's  ability  to  receive  water 
supply  replacement.  If  the  water  supply 
has  been  contaminated,  diminished,  or 
interrupted  by  the  underground  mining 
operation,  the  permittee  is  required  to 
promptly  replace  the  affected  supply.  In 
the  event  that  the  permittee  does  not 
replace  the  water  supply,  and  the  water 
supply  owner  contacts  the  regulatory 
authority  regarding  water  loss,  the 
regulatory  authority  must  investigate  to 
determine  if  there  is  sufficient  evidence 
to  believe  that  the  domestic,  drinking,  or 
residential  water  supply  was  adversely 
affected  by  subsidence  from  the 
underground  mining  operation  and 
subsequently  not  promptly  replaced  by 
the  permittee.  If  the  regulatory  authority 
determines  that  sufficient  evidence 
exists  that  a  protected  water  supply  has 
been  contaminated,  diminished,  or 
interrupted  by  the  underground  mining 
operation,  then  the  regulatory  authority 
will  initiate  appropriate  enforcement 
action.  In  anyesuch  enforcement  action, 
the  burden  of  proving  that  the  water 
supply  was  damaged  by  subsidence 
from  the  underground  mining  operation 
is  not  on  the  water  supply  owner,  who 
may  not  have  knowledge  of  geological 
conditions  and  the  nature  and  timing  of 
the  mining  activities.  Rather  the  initial 
burden  is  on  the  regulatory  authority  to 
establish  a  prima  facie  case  that  the 
water  supply  was  affected  by  the 
underground  mining.  Then  the  burden 
of  going  forward  with  evidence  to  rebut 
the  prima  facie  case  would  shift  to  the 
permittee.  The  ultimate  burden  of  proof 
is  on  the  regulatory  authority. 

817.121(c)(5) 

This  section  as  proposed  would  have 
provided  that,  if  material  damage  from 
subsidence  occurs  to  land,  structures,  or 


facilities  protected  under  paragraphs 
(c)(1)  through  (c)(3)  of  this  section,  the 
regulatory  authority  would  require  the 
permittee  to  obtain  additional 
performance  bond  in  the  amount  of  the 
estimated  cost  to  repair  the  material 
damage  from  subsidence  to  the 
protected  land,  structures,  or  faciUties. 
The  permittee  would  have  been 
required  to  obtain  the  additional  bond 
within  90  days  of  the  occiurence  of 
damage  unless  repair  or  compensation 
is  completed  within  that  time  frame,  in 
which  case  no  additional  bond  would 
be  required.  In  response  to  comments, 
these  proposed  requirements  are  being 
modified  in  the  final  rule.  The  final  rule 
ensures  that  replacement  of  water 
supplies  protected  under  paragraph 
817.41{j)  is  also  addressed.  Further,  the 
final  rule  provides  that  if  the  permittee 
intends  to  repair  the  damage,  the 
required  additional  bond  would  amount 
to  the  estimated  cost  of  the  repairs.  If 
the  permittee  intends  to  compensate  the 
owmer,  the  additional  bond  would 
amount  to  the  diminution  in  value  of 
the  protected  land  or  structures.  If  the 
permittee  will  replace  a  protected  water 
supply,  the  required  additional  bond 
would  amount  to  the  estimated  costs  to 
replace  the  protected  water  supply. 
Also,  in  response  to  comments,  the  final 
rule  provides  that,  on  a  case-by -case 
basis,  the  90-day  period  for  posting 
bond  can  be  extended  for  up  to  one  year 
under  certain  circumstances.  This  can 
occur  when  the  permittee  demonstrates 
and  the  regulatory  authority  finds  in 
writing  that  subsidence  is  not  complete, 
that  not  all  probable  subsidence- related 
damage  has  occurred  to  lands  or 
protected  structures  or  that  not  all 
reasonably  anticipated  changes  have 
occurred  affecting  the  protected  water 
supply.  In  such  cases,  it  would  be 
unreasonable  to  complete  within  90 
days  the  repair  of  subsidence  damage  or 
the  replacement  of  protected  water 
supplies. 

Commenters  assert  that  the  proposal 
is  not  adequately  explained  and  that  the 
requirements  would  be  difficult  for 
some  permittees  to  meet.  Also,  the  rule 
fails  to  mention  any  procedure  for  the 
bond's  release.  Further  the  commenters 
argue  that  surety  companies  would  be 
reluctant  to  post  bonds  for  operations 
subject  to  the  broad  scope  of  the  new 
rules.  Without  surety  companies 
providing  the  bonds  the  permittees 
would  be  forced  to  finance  the  bonds 
themselves.  This  would  place  a  severe 
financial  burden  on  the  permittee  which 
would  make  it  even  more  difficult  for 
them  to  prevent  or  repair  subsidence 
related  damage. 

OSM  disagrees  with  the  commenters 
that  surety  companies  would  be 


UMI 


16742  Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  62  /  Friday.  March  31,  1995  /  Rules  and  Regulations  16743 


reluctant  to  post  the  bonds  provided  for 
in  this  paragraph,  and  that  the 
requirement  to  obtain  additional 
bonding  on  a  temporary  basis  would 
impose  such  a  severe  flnancial  burden 
on  the  permittee  so  as  to  impede  their 
ability  to  repair  subsidence  related 
damage.  The  current  rules  at  30  CFR 
Part  800  already  require  the  permittee  to 
adjust  the  amount  of  the  bond  when  the 
costs  of  future  reclamation  increase  or 
when  a  reclamation  obligation  is 
established:  for  example,  when  material 
damage  tiom  subsidence  occurs.  The 
Hnal  rule  is  intended  to  avoid 
incomplete  reclamation  by  clarifying  the 
appUcation  to  actual  subsidence  damage 
of  the  requirement  in  30  CFR  800.15(a) 
that  the  regulatory  authority  specify  a 
period  of  time  or  a  set  schedule  to 
increase  the  amount  of  bond  when  the 
cost  of  reclamation  changes.  Thus,  this 
provision  assures  that  funds  are 
available  in  a  timely  fashion  to  cover  the 
cost  of  repairs  in  case  of  default  by  the 
permittee  and  to  encourage  prompt 
repair  through  the  use  of  a  grace  period. 
The  final  rule  does  not  establish  a  time 
limit  for  repair  but  rather  allows  the 
permittee  a  90-day  grace  period  to 
perform  repairs,  during  which  time  no 
additional  bond  need  be  posted.  The 
obligation  to  post  increased  bond  only 
applies  90  days  after  damage  has 
occurred.  It  should  be  noted  that  under 
paragraph  800.14(c),  if  the  Uability 
insurance  policy  required  under  section 
800.60  would  provide  coverage 
sufficient  to  fund  the  reclamation  of 
subsidence  damage,  that  insurance  may 
be  substituted  for  increased  bond. 
Procedures  for  bond  release  are  set  forth 
in  sections  800.17  and  800.40. 
Commenters  charge  that  the 
legislative  intent  behind  the  Energy 
Policy  Act  shows  that  although  the  idea 
of  additional  bonding  for  subsidence 
damage  and  water  replacement  was 
included  in  the  House  version  of  the 
Energy  Policy  Act,  the  provision  was 
deleted  in  the  final  conference 
committee  version  and  the  proposed 
rule  requiring  additional  bonding  would 
be  contrary  to  the  legislative  intent  of 
Energy  Policy  Act. 

The  commenters  also  rely  on  case  law 
that  has  found  that  tending  for 
subsidence  would  be  a  "highly 
s{>eculative  endeavor"  and  that  a  change 
to  such  an  approach  would  require 
"significant  new  evidence."  The 
commenters  reference  the  decision  of 
the  court  of  appeals  in  National  Wildlife 
Fed'n  v.  Model.  839  F.2d  694  (D.C.Cir. 
1988).  This  decision  affirmed  the 
Secretary's  explanation  that  because  it  is 
difficult  to  predict  with  reliability  when 
and  how  severely  subsidence  damage  to 
the  surface  will  occur,  it  is  reasonable 


to  issue  a  permit  for  underground 
mining  without  requiring  the  posted 
bond  amount  to  reflect  any  bond 
amount  for  potential  subsidence 
damage,  provided  that  the  bond  amount 
could  be  adjusted  upward  after  the 
damage  began  occurring.  The  court  of 
appeals  found  that  one  of  the  distinct 
differences  between  surface  and 
underground  mining  is  the  difficulty  in 
accurately  estimating  the  cost  of 
repairing  subsidence  related  material 
damage. 

OSM  does  not  agree  with  the 
commenters'  interpretation  of  the 
legislative  history  of  the  Energy  Policy 
Act  or  the  cited  case  on  this  issue.  As 
noted  above.  OSM  believes  the  rule 
primarily  clarifies  the  application  of 
existing  bonding  requirements  which 
require  adjustment  of  the  bond  amount: 
thus.  Congress  may  have  deleted  further 
language  on  this  subject  because  it  was 
not  clearly  needed.  OSM  concludes  that 
the  proposed  rule  is  consistent  with  the 
case  cited  by  commenters,  because  the 
proposed  rule  provides  that  the  bond 
amount  will  be  increased  to  cover 
required  repair  work  after  damage 
occurs,  and  only  if  the  repair  work  is 
not  to  be  completed  within  90  days.  At 
that  point  it  is  not  a  "highly  speculative 
endeavor."  since  the  damage  will  have 
occurred  and  estimates  of  repair  costs 
can  be  reasonably  established.  Also,  the 
permittee  has  control  over  the  timing  of 
repairs  and  can  avoid  the  bond  by 
repairing  or  compensating  promptly. 
Thus,  while  OSM  concurs  in  the 
rationale  of  the  cited  decision,  as  it 
concerns  pre-subsidence  bonding  for 
anticiftated  subsidence  damage,  the 
decision  is  not  applicable  to  the 
circumstances  addressed  in  this  rule. 
The  proposed  rule  also  provides 
substantial  fiexibility  to  the  permittee, 
because  it  allows  liability  insurance 
proceeds  to  be  applied  to  the  repair 
effort.  OSM  believes  this  n«le  is 
consistent  with  SMCRA  and  is  not 
inconsistent  with  any  provisions  of  the 
Energy  Policy  Act. 

Commenters  allege  that  permanent 
repair  of  subsidence  damage  to 
structures  and  lands  is  seldom 
completed  within  90  days.  Potential 
damage  to  structures  fit)m  tertiary 
settlement  and  from  adjacent  mining 
could  delay  repair  for  more  than  a  year. 
Similarly,  to  minimize  disruption  to 
sowing  or  harvesting  of  crops,  repair  of 
drainage  patterns  in  agricultural  fields 
should  be  delayed  until  the  entire  field 
is  subsided,  and  this  is  rarely  possible 
within  90  days.  The  commenters  argue 
that  to  impose  additional  bonding  in 
such  cases  when  repair  cannot  be 
completed  within  90  days, 
accomplishes  nothing  but  additional 


financial  burden  on  the  permittee  and 
encourages  premature  and  substandard 
restoration  of  protected  features.  OSM 
has  considered  these  arguments  and  has 
made  some  adjustment  to  the  final  rule. 
OSM  believes  that  if  delays  in  repair  are 
likely,  then  normally  bond  amounts 
should  be  adjusted  to  ensure  that  funds 
will  be  available  later  to  pay  for  the 
repairs,  since  delays  increase  the  risk 
that  permittee  funds  may  not  be 
available.  However,  OSM  does  not 
intend  that  the  rule  encourage 
inappropriate  or  premature  restoration 
measures  when  subsidence  related 
damage  is  not  yet  complete,  so  that 
subsequently  the  permittee  would  have 
to  redo  the  repairs.  Therefore,  under  the 
final  rule  the  regulatory  authority  can 
extend  the  90-day  timeframe  up  to  one 
year  under  limited  circumstances  as 
previously  described. 

Section  843.25— Direct  Federal 
Enforcement  for  Repair  of  Subsidence 
Damage. 

In  response  to  comments  asking  for 
clarification  as  to  how  immediate 
enforcement  of  the  Energy  Policy  Act 
meshes  with  the  primacy  scheme 
established  by  SMCRA.  OSM  is  adding 
a  new  section  843.25,  to  provide 
procedures  for  initiating  and 
terminating  direct  Federal  enforcement 
as  appropriate,  for  section  720  of 
SMCRA  concerning  subsidence  damage 
caused  by  underground  mining  that 
occurred  after  October  24,  1992.  Section 
720(a)  of  SMCRA  requires  that 
"Underground  coal  mining  operations 
conducted  after  the  date  of  enactment  of 
this  section  shall  comply  with  each  of 
the  following  requirements:  *   *   *."  In 
section  720(b),  the  Secretary  is  directed, 
within  one  year  after  the  date  of 
enactment  of  the  Energy  Policy  Act,  and 
after  notice  and  opportunity  for 
comment,  to  promulgate  final 
regulations  to  implement  subsection 
720(a).  Thus,  the  requirements  of 
subsection  720(a)  to  promptly  repair, 
replace,  or  compensate  were  made 
effective  immediately  upon  enactment 
of  the  provision,  but  the  Secretary  was 
directed  to  adopt  implementing 
regulations  during  the  following  year. 

843.25(a) 

Under  paragraph  (a)  of  the  final  rule, 
within  120  days  from  the  publication  of 
the  rules.  OSM  will  determine  for  each 
State  with  an  approved  State  regulatory 
program,  what  enforcement  procedures 
will  apply  for  purposes  of  implementing 
SMCRA  section  720(a)  and 
implementing  regulations.  The  specific 
performance  standards  implementing 
section  720(a)  are  set  forth  in  paragraphs 
817.41(j)  and  817.121(c)(2).  OSM  will 


determine  for  each  such  State  whether 
(1)  there  will  be  direct  interim  Federal 
enforcement  of  the  Energy  Policy  Act 
and  implementing  performance 
standards,  for  some  or  all  surface  coal 
mining  operations;  or  (2)  State 
enforcement  will  occur,  backed  up  by 
OSM  using  the  oversight  procedures  of 
paragraphs  843.11  and  843.12(a)(2);' or 
(3)  a  combination  of  direct  Federal 
enforcement  and  State  enforcement  will 
occur.  As  part  of  the  determination 
process,  (4)  OSM  will  consult  with  each 
affected  State  and  provide  opportunity 
for  public  comment.  OSM  will  publish 
its  determination  in  the  Federal 
Register. 

In  the  preamble  to  the  proposed  rules 
(58  FR  50182)  OSM  "concluded  that 
Congress  intended  new  section  720(a)  to 
immediately  supersede  inconsistent 
State  program  performance  standards, 
by  operation  of  law,  as  of  the  effective 
date  of  the  final  Federal  rules."  OSM 
also  stated  in  the  preamble  to  the 
proposed  rule,  "OSM  believes  it  is 
essential  to  provide  as  orderly  a 
transition  as  possible  for  implementing 
the  Energy  PoHcy  Act."  Id.  OSM 
believes  it  is  also  essential  to  give  the 
fullest  possible  effect  to  the  State 
primacy  scheme  of  SMCRA,  in 
implementing  the  provisions  of  section 
720,  including  the  efi^ective  date.  Upon 
further  reflection,  OSM  has  concluded 
that  it  is  not  clear  from  the  legislation 
or  legislative  history,  how  Congress 
intended  that  section  720  was  to  be 
implemented,  in  light  of  existing 
SMCRA  provisions  for  State  primacy. 
Thus,  OSM  has  a  certain  amount  of 
flexibility  in  implementing  section  720. 

After  weighing  these  considerations, 
OSM  intends  to  implement  section  720 
promptly,  but  will  pursue  federal 
enforcement  without  undermining  State 
primacy  under  SMCRA.  This  decision 
reflects  OSM's  general  policy  of 
developing  a  shared  commitment  with 
the  States  in  enforcing  the  Act.  To 
achieve  this  balance.  OSM  intends  that 
the  consultation  and  comment  process 
provided  for  in  paragraph  843.25(a)  will 
allow  OSM  to  evaluate  affected  States' 
enforcement  authority  and  State  plans 
for  implementing  section  720.  to 
determine  to  what  extent  OSM  can  rely 
on  state  primacy,  and  ensure  prompt 
compliance  with  section  720,  while 
complying  with  the  requirement  for 
implementing  rules.  Once  OSM  has 
consulted  wdth  the  States  as  to 
implementation  of  section  720,  OSM 
will  have  the  information  necessary  to 
determine  the  appropriate  enforcement 
approach  for  each  State.  OSM 
anticipates  that  some  States  may  have 
no  underground  mining,  and  that  some 
states  may  have  no  complaints  of 


damage  from  underground  mining  that 
would  be  subject  to  section  720.  Some 
States  are  already  in  the  process  of 
adopting  provisions  like  section  720, 
and  may  promulgate  such  provisions  on 
or  shortly  after  the  effective  date  of 
these  regulations.  Providing  for  direct 
Federal  enforcement  in  such  States  may 
be  unnecessary.  Providing  for  direct 
Federal  enforcement  could  be 
unnecessary  in  any  States  that  adopt 
provisions  covering  mining  after 
October  24.  1992,  if  the  State  provisions 
are  effective  on  or  will  be  shortly  after 
the  effective  date  of  these  regulations. 
However,  some  States  may  take  two  or 
three  years  under  Part  732  to  adopt  State 
program  amendments.  For  States  that  do 
take  such  an  extended  time  to  adopt 
implementing  regulatory  program 
provisions,  OSM  may  well  determine  it 
necessary  to  provide  direct  Federal 
enforcement  for  any  damage  caused  by 
imdergroimd  mining  that  occurs  after 
October  24, 1992.  until  damage  caused 
by  underground  mining  is  covered  by 
such  a  State  provision.  OSM  also 
anticipates  that  a  number  of  States  may 
not  authorize  enforcement  of  provisions 
analogous  to  section  720.  as  of  October 
24,  1992.  Kentucky  has  aheady 
informally  advised  OSM  that  it  does  not 
anticipate  providing  for  enforcement 
covering  mining  that  occurred  before 
July,  1994.  In  those  States,  to  ensure 
compliance  with  section  720(a)  OSM 
will  provide  direct  Federal  enforcement 
for  any  claims  of  damage  caused  by 
underground  mining  which  occurs  after 
October  24, 1992,  and  predates  State 
program  amendment.  Such  Federal 
enforcement  should  cause  no  surprise  to 
permittees,  who  have  been  aware  of 
their  obligations  since  passage  of  the 
Energy  Policy  Act  in  1992. 

One  commenter  opined  that  direct 
enforcement  was  unnecessary,  and  that 
existing  procedures  for  State  program 
amendments  would  be  sufficient  to 
ensure  appropriate  enforcement.  OSM  '> 
does  not  agree.  As  set  out  above,  OSM 
believes  that  direct  Federal  enforcement 
could  be  necessary  in  some  States,  in 
order  to  ensure  that  prompt  compliance 
is  provided  with  minimum  disruption 
of  existing  procedures  for  State  primacy. 
The  procedures  established  in 
paragraph  843.25(a)  will  allow  for  State- 
by-State  determination  after  appropriate 
input  from  affected  persons  concerning 
the  necessity  for  direct  Federal 
enforcement. 

843.25(b) 

Paragraph  (b)  clarifies  how  direct 
Federal  enforcement  procedures  will 
apply,  to  the  extent  they  are  initiated, 
and  how  direct  Federal  enforcement 
will  be  phased  out.  once  State  programs 


are  amended  to  address  section  720  and 
the  implementing  Federal  regulations. 

Under  paragraph  (b)(1)  of  3ie  final 
rule,  upon  a  determination  by  OSM 
under  paragraph  (a)  that  direct  Federal 
enforcement  is  necessary,  paragraph 
817.121(c)(2)  will  apply  directly  to 
surface  coal  mining  operations  in  States 
with  an  approved  State  regulatory 
program.  Paragraph  817.121(c)(2)  wrill 
apply  directly  to  failure  to  repair  or 
compensate  for  subsidence-related 
material  damage  to  occupied  residential 
dwellings  and  related  structures  and 
non-commercial  buildings,  and 
paragraph  817.41(j)  will  apply  directly 
to  failure  to  replace  a  contaminated, 
diminished,  or  interrupted  drinking, 
domestic,  or  residential  water  supply. 
Both  paragraphs  apply  directly  to 
damage  caused  by  underground  mining 
activities  that  occurred  after  October  24, 
1992. 

Under  paragraph  (b)(2),  upon  a 
determination  by  OSM  under  paragraph 
(a)  that  direct  Federal  enforcement  is 
necessary,  the  provisions  of  paragraph 
843.12(a)(2)  will  not  apply  to  direct 
Federal  enforcement  implementing 
paragraphs  817.41(j)  or  817.121(c)(2). 
When,  on  the  basis  of  a  Federal 
inspection  pursuant  to  paragraph  (b).  an 
authorized  representative  determines  a 
violation  exists  of  paragraph  817.41(j)  or 
817.121(c)(2).  the  authorized 
representative  will  issue  a  notice  of 
violation  or  cessation  order,  as 
appropriate.  Paragraph  843.12(a)(2) 
provides  for  a  ten-day  notice  (TDN)  to 
a  State,  and  opportunity  for  the  State  to 
take  appropriate  action  or  show  good 
cause  for  failure  to  act,  before  an 
authorized  representative  would  issue  a 
notice  of  violation  or  cessation  order. 

Under  paragraph  (b)(3).  paragraph  (b) 
providing  for  direct  Federal  ^ 
enforcement  will  remain  effective  in  a 
State  with  an  approved  State  regulatory 
program  until  approval,  pursuant  to  Part 
732.  of  provisions  adopted  by  the  State 
consistent  with  paragraphs  817.41(j)  and 
817.121(c)(2).  Upon  approval  of  those 
provision,  paragraph  (b)  will  remain 
effective  only  for  violations  of 
paragraphs  817.41(j)  and  817.121(c)(2) 
that  are  not  regulated  by  the  State. 

Some  commenters  request 
clarification  as  to  how  existing 
procedures  for  ensuring  State  primacy 
in  regulatory  program  implementation 
will  apply  under  the  proposed  rule. 
These  commenters  allege  that  OSM  has 
no  authority  to  ignore  existing  TDN  and 
State  program  amendment  procedures 
which  ensure  State  primacy  in 
enforcement  of  SMCRA  and  ensure  that 
the  approved  State  regulatorv  program 
will  apply  to  mining  operations  in  the 
State  until  established  procedures  are 
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followed  to  require  State  program 
chants.  Other  commenters  allege  that 
direct  Federal  enforcement  would  be 
inconsistent  with  SMCRA.  OSM  does 
not  agree.  OSM  believes  that  the  limited 
direct  enforcement  procedures  it  is 
adopting  are  authorized  by  both  section 
720  and  section  201(c)  of  SMCRA. 
Congress  provided  no  specific  statement 
as  to  how  OSM  was  to  ensure  prompt 
compliance  by  underground  coal 
mining  operations,  for  damage  caused 
by  any  underground  mining  after 
October  24.  1992.  Congress  did 
recognize  that  to  develop  such  a 
regulatory  scheme  would  require 
rulemaking,  and  provided  for  such 
rulemaking  in  section  720.  Enforcement 
of  section  720  will  be  required  to  apply 
to  mining  that  occurs  after  October  24. 
1992.  OSM  expects  that  some  number  of 
States  will  not  provide  implementation 
of  section  720  for  mining  that  has 
occurred  after  October  24,  1992.  but 
before  State  program  amendment,  and 
that  such  States  may  prefer  OSM  to 
carry  that  enforcement  burden.  Based  on 
past  experience.  OSM  also  expects  that 
the  normal  process  for  State  regulatory 
program  amendment  fmd  OSM  approval 
of  State  program  amendments  could 
take  as  much  as  two  or  three  years,  after 
this  rule  is  Bnalized.  Thus,  if  only  State 
program  amendment  procedures  were 
followed,  it  could  be  as  long  as  five 
years  after  enactment  of  section  720 
before  some  States  actually  enforv:ed  the 
section.  OSM  has  concluded  that 
following  the  routine  procedures  for 
State  program  amendment  and  for 
TDN's  in  implementing  these  rules, 
would  frustrate  the  requirement  for 
prompt  repair,  replacement,  or 
compensation  for  all  damage  caused  by 
underground  mining  occurring  after 
October  24,  1992.  In  reaching  this 
conclusion,  OSM  considered 
preliminary  information  as  to 
complaints  already  Tiled  with  State 
regulatory  authorities  alleging  violations 
of  section  720.  OSM  requested  such 
information  from  several  States  in 
which  a  substantial  number  of 
underground  coal  mining  operations  are 
permitted.  The  States  of  Virginia, 
Pennsylvania.  West  Virginia,  and 
Kentucky  have  already  received  a  total 
of  over  300  complaints  of  violations  of 
section  720.  Therefore,  OSM  has 
concluded  that  direct  Federal 
enforcement  as  outlined  above,  is 
consistent  with,  and  essential  to  a 
reasonable  implementation  of  section 
720.  However,  in  response  to  comments 
expressing  concern  about  disruption  of 
existing  procedures,  OSM  has  sought  to 
provide  a  more  limited  direct 
enforcement  process  which  will  cause 


less  disruption  of  existing  procedures  in 
each  State. 

OSM  believes  that  SMCRA  section 
201(c)(2)  also  authorizes  this  approach. 
Section  201(c)(2)  provides  that  the 
Secretary,  acting  through  OSM,  will 
"publish  and  promulgate  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  and  provisions  of  this 
Act."  Since  Congress  did  not  address 
the  issue  of  how  OSM  was  to  meet  the 
mandate  for  prompt  compliance  as  of 
October  24,  1992,  the  Secretary  is  using 
his  rulemaking  authority  to  provide  for 
direct  Federal  enforcement  where 
reasonably  necessary  to  implement 
Congress'  mandate  for  prompt 
compliance.  OSM  has  concluded  that 
the  existing  program  amendment  and ' 
enforcement  process  may  not  be 
sufficient  to  ensure  prompt  compliance 
with  the  statute,  and  has  decided  to 
adopt  rules  providing  for  direct  Federal 
enforcement  as  necessary  to  ensure 
prompt  compliance  with  section  720(a). 

Commenters  argue  that  the  proposal 
to  provide  for  direct  Federal 
enforcement  ignores  Federal  case  law 
which  indicates  that,  as  a  general 
proposition,  the  State  program,  not 
SMCRA,  is  the  law  within  the  State. 
OSM  recognizes  that,  under  existing 
niles  implementing  SMCRA,  States  with 
approved  regulatory  programs  have 
primary  responsibility  for  implementing 
SMCRA,  based  on  the  approved 
program.  However,  in  this  rule  OSM  has 
carved  out  a  limited  exception  to  the 
general  proposition,  to  the  extent 
necessary  to  give  reasonable  force  and 
en'ect  to  section  720,  while  maintaining 
so  far  as  possible  State  primacy 
procedures.  OSM  believes  that  the 
process  adopted  in  this  final  rule  is 
consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act, 
and  that  case  law  interpreting  other 
provisions  of  SMCRA  is  not  necessarily 
dispositive. 

One  commenter  alleges  that  OSM  had 
not  provided  sufficient  information 
about  enforcement  procedures  to  enable 
commenters  to  understand  or  comment 
on  the  procedures  for  direct 
enforcement.  OSM  does  not  agree.  OSM 
provided  sufficient  information  in  the 
proposed  rule  to  indicate  that,  in  the 
interests  of  ensuring  prompt 
compliance,  the  regulations  would  be 
made  immediately  and  directly 
enforceable.  OSM  thereby  informed  all 
interested  persons  that  OSM  did  not 
expect  to  postpone  enforcement 
pending  State  program  amendment. 
And  OSM  believes  that  neither  industry 
nor  State  regulatory  authorities  will  be 
prejudiced  by  such  immediate 
enforcement,  since  all  interested 
persons  were  put  on  notice  by  the 


statute,  as  well  as  the  proposed  rule, 
that  prompt  compliance  would  be 
required  as  of  October  24. 1992.  If  there 
are  concerns  about  opportunity  to 
understand  and  comment  on  specific 
procedures  for  immediate  enforcement, 
OSM  believes  that  any  such  concerns 
will  be  adequately  addressed  by  the 
process  for  consultation  and 
opportunity  to  comment  on  appropriate 
measures  for  each  State. 

Other  commenters  allege  that  OSM 
has  failed  to  provide  timely  rulemalung 
implementing  section  720.  and  that 
OSM  must  promulgate  an  interim  final 
rule  which  maXes  etfective  for  all 
Federal  and  State  programs,  including 
tlie  Indian  lands  program,  the 
requirements  of  section  720.  effective 
October  24.  1992.  These  commenters 
further  argue  that  all  permits  should  be 
modified  to  include  the  requirements  of 
section  720  as  permit  conditions,  and 
that  all  permitting  authorities  should  be 
required  to  require  collection  and 
analysis  of  the  data  necessary  to 
implement  section  720.  OSM  does  not 
agree.  OSM  had  earlier  decided  that 
such  an  interim  final  rule  was  not 
appropriate,  because  of  OSM's  desire  to 
avoid  any  unnecessary  impairment  of 
State  primacy.  OSM  believes  that 
reasonably  prompt  compliance  will  be 
assured  in  States  with  approved  State 
regulatory  programs  under  the 
procedures  OSM  is  adopting,  which  will 
provide  expeditious  direct  Federal 
enforcement  where  determined 
necessary.  And  an  interim  final  rule  will 
not  be  necessary  for  Federal  program 
lands  or  Indian  lands  because,  as 
discussed  below,  these  final  rules  are 
incorporated  by  reference  in  the 
regulatory  programs  for  such  lands,  and 
will  apply  upon  the  effective  date  of 
these  rules.  Further,  OSM  is  following 
its  normal  rulemaking  procedures, 
consistent  with  the  APA.  OSM  believes 
that  in  section  720(b)  Congress 
contemplated  notice-and-comment 
rulemaking  as  an  appropriate 
mechanism  for  implementing  section 
720(a).  Given  the  difficult  and  *' 

controversial  issues  in  this  rulemaking, 
OSM  believes  it  is  important  to  assure 
full  and  fair  opportunity  for  all 
interested  persons  to  comment,  and 
opportunity  for  OSM  to  consider  all 
comments  before  OSM  adopts 
implementing  rules.  OSM  also  believes 
the  procedures  set  out  in  these  rules 
will  assure  reasonably  timely 
compliance  with  section  720  with  less 
uncertainty  and  less  disruption  of  the 
existing  process  than  would  be  caused 
by  the  actions  advocated  by  these 
commenters. 

OSM  concludes  that  there  will  be  no 
prejudice  to  the  interests  of 


underground  coal  mine  operations  to 
the  extent  direct  Federal  enforcement 
will  occur.  The  industry  was  on  notice 
that  section  720  does  specifically 
require  that  underground  mine 
operations  promptly  repair,  replace,  or 
compensate  for  subsidence  damage  to 
protected  features.  The  obligation  was 
not  changed  by  this  rulemaking.  The 
only  question  was  the  mechanism  by 
which  the  requirement  for  prompt 
action  would  be  enforced.  And,  since 
Federal  enforcement  can  occur  without 
delay  for  State  program  amendments, 
OSM  believes  the  direct  Federal 
enforcement  process  will  work  to  the 
advantage  of  all  interested  persons.  In 
cases  where  direct  Federal  enforcement 
is  instituted,  any  evidentiary  issues  in 
enforcement  should  be  more  readily 
resolved,  because  facts  will  be  fresher 
and  more  readily  recalled  than  they 
would  be  after  the  delay  required  for 
amendment  of  a  State  program.  In  such 
cases  the  question  whether  damage  was 
caused  by  subsidence  from  an 
underground  mining  operation  may  be 
easier  to  resolve  under  direct  Federal 
enforcement,  than  it  would  be  later  after 
the  delays  required  to  implement  an 
amended  State  program. 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  rules  adopted  today  will  be 
applicable  through  cross-referencing  in 
those  States  with  Federal  programs  and 
on  Indian  lands.  The  States  with  Federal 
programs  are  California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Teiuiessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  905,  910,  912, 
921,  922,  933,  937,  939,  941,  942,  and 
947,  respectively.  The  Indian  lands 
program  appears  at  30  CFR  Part  750.  In 
accordance  with  30  CFR  774.11,  with 
respect  to  existing  operations,  OSM  will 
notify  j)ermittees  of  the  need  to  revise 
their  permits  to  conform  with  the 
changes  to  30  CFR  817.41(j)  and 
817.121(c). 

Effect  on  State  Programs 

The  performance  standards  set  forth 
in  30  CFR  817.41(j)  and  817.121(c)(2) 
are  required  to  implement  new  SMCRA 
sections  720(a)(1)  and  (2).  New  SMCRA 
section  720(a)  requires  that  o[>erations 
conducted  after  October  24,  1992 
comply  with  these  provisions. 

In  the  interim  pending  direct 
enforcement  by  a  State,  enforcement  of 
paragraphs  817.121(c)(2).  817.121(c)(4), 
and  817.41(j)  of  this  rule  will  be 
provided  as  set  forth  in  section  843.25 
of  this  rulemaking.  For  purposes  of  such 
interim  enforcement,  the  definitions 


adopted  in  this  rulemaking  at  section 
701.5  and  the  presumption  at  paragraph 
817.121(c)(4)  will  be  effective  and 
enforced  on  the  same  date  as  the 
provisions  of  paragraphs  81 7.41  (j)  and 
817.121(c)(2). 

For  all  other  provisions  in  the  final 
rule,  OSM  will  follow  established 
procedures  for  notice  of  required 
changes  in  State  regulatory  programs. 
The  additional  provisions  will  become 
effective  upon  the  adoption  of 
counterpart  State  regulatory  program 
provisions  in  primacy  States.  OSM  will 
evaluate  permanent  State  regulatory 
programs  approved  under  §  503  of  the 
Act  to  determine  whether  any  changes 
in  these  programs  will  be  necessary.  If 
the  Director  determines  that  certain 
State  program  provisions  should  be 
amended  in  order  to  be  made  no  less 
effective  than  the  revised  Federal  rules, 
the  individual  States  will  be  notified  in  . 
accordance  with  the  provisions  of  30 
CFR  732.17. 

III.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  nimibers  1029- 
0039  and  1029-0048. 

Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

Benefits 

While  the  cost  of  the  rulemaking  can 
be  estimated,  the  benefits  £u%  not  readily 
or  completely  quantifiable.  Water  loss 
and  structural  damage  caused  by 
subsidence  from  underground  coal 
mining  can  have  very  disruptive 
personal  and  financial  impacts, 
particularly  to  middle  class  and  rural 
landowrners.  The  benefit  of  avoiding  the 
personal  consequences,  including  those 
associated  with  health  and  safety,  is 
difficult  to  assess.  However,  one  of  the 
clear  benefits  of  the  rule  is  that  the 
responsibility  to  repair  property  damage 
and  replace  lost  water  supplies  is 
shifted  from  property  owners  suffering 
the  damage  to  the  mining  operations 
that  cause  the  damage. 

OSM's  regulations  would  require 
replacement  of  the  landowner's 
domestic  water  supply  in  a  timely 
maimer.  The  surface  landowner  would 
have  water  replacement,  as  necessary, 
without  assuming  any  additional  costs. 

Under  the  regulations,  landowners  are 
afforded  additional  protections  for  their 
homes  and  domestic  water  supplies. 
The  process  for  establishing  causation 


between  mining  and  damage  to  homes 
and  land  is  simplified.  Also,  the  rule 
provides  that  subsidence  damage  within 
a  specified  area  associated  with  a  coal 
mining  operation  will  be  presumed  to 
have  been  caused  by  that  operation,  and 
that  the  operator  will  have  the  burden 
of  refuting  such  a  presimiption.  This 
shifts  the  burden  of  providing  evidence 
from  the  property  owner  to  the  operator 
who  would  have  better  information  as  to 
the  nature  and  timing  of  the  mining 
activities. 

The  rule  also  provides  the  property 
owner  with  an  option  to  receive 
compensation  in  a  lump  sum  payment 
as  an  alternative  to  annual  payments  for 
operation  and  maintenance  costs  for  a 
permanent  water  supply.  If  agreed  to  by 
the  landowner,  a  one-time  payment 
based  on  the  present  worth  of  the 
increased  annual  operating  costs  for  a 
period  of  time  agreed  upon  by  the 
landowner  and  the  coal  mine  operator 
would  fulfill  the  operator's  obligation. 
Such  a  payment  plan,  rather  than 
annual  or  other  periodic  payments, 
would  be  preferable  to  the  property 
owner  in  those  cases  where  the  operator 
might  encoiuiter  financial  difficulties  or 
simply  go  out  of  business. 

Property  owners  and  coal  mine 
operators  would  benefit  from  the 
requirement  to  conduct  a  pre-mine 
survey.  The  survey  must  inventory  and 
document  the  pre-mining  condition  of 
the  potentially  affected  structiuies  and 
renewable  resource  lands.  Under  this 
requirement,  both  the  surface  owner  and 
the  mine  operator  £u«  provided  with  a 
more  accurate  record  of  the  status  of  the 
homes  and  land  prior  to  mining.  Hence, 
the  record  would  be  a  fairer  basis  for 
enforcement  in  the  event  of  subsidence. 

Estimated  Costs 

The  final  rule  requires  all 
underground  coal  mining  operations 
promptly  to  repair  or  compensate  for 
any  material  damage  to  non-commercial 
buildings  and  occupied  residential 
dwellings  or  related  structures  as  a 
result  of  subsidence  due  to  underground 
coal  mining  operations.  Permittees  in 
both  primacy  States  and  Federal 
program  States,  as  well  as  on  Indian 
lands,  are  required  to  comply  with  this 
provision  for  operations  conducted  after 
October  24, 1992.  This  provision  is 
necessary  to  implement  new  SMCRA 
section  720(a)(1)  of  the  Energy  PoUcy 
Act  of  1992. 

The  estimated  cost  to  coal  operators  to 
meet  this  requirement  of  the  Energy 
Pohcy  Act  is  $12.6  million.  Most  states 
adopted  provisions  to  implement  this 
requirement  following  passage  of  the 
1992  Act.  These  states  account  for  $11.7 
milhon  of  the  $12.6  million  estimated 
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cost.  Other  states  will  need  to 
promulgate  implementing  provisions  on 
or  shortly  after  the  effective  date  of 
these  regulations.  OSM  estimates  that 
the  cost  to  coal  operators  to  meet  this 
requirement  in  those  additional  states 
will  be  $900,000. 

The  final  rule  also  requires  the 
permittee  to  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished 
or  interrupted  by  underground  mining 
activities  conducted  after  October  24. 
1992,  if  the  affected  well  or  spring  was 
in  existence  prior  to  the  date  the 
regulatory  authority  received  the  permit 
application  for  the  activities  causing  the 
loss,  contamination  or  interruption. 
This  requirement  that  the  permittee 
promptly  replace  any  drinking, 
domestic,  or  residential  water  supplies 
that  have  been  adversely  affucted  by 
underground  activities  is  necessary  to 
implement  the  provision  of  new 
SMCRA  section  720(a)(2)  of  the  Energy 
Policy  Act  of  1992. 

Under  the  regulations,  the  operator 
would  pay  the  capital  costs  of  installing 
the  replacement  water  supply.  For 
example,  if  the  use  of  well  water  can 
continue,  the  operator  would  pay  the 
cost  of  designing,  drilling,  and 
completing  a  new  or  deeper  well; 
purchasing  and  installing  a  pump;  and/ 
or  purchasing  and  installing  a  treatment 
system,  as  necessary.  If  the  replacement 
water  supply  involves  a  hook-up  to  a 
public  or  private  water  supply  system, 
the  operator  would  pay  the  hook-up 
costs,  including  fees,  purchase  of 
equipment  and  supplies,  and 
construction.  If  a  temporary  water 
supply  is  necessary  before  the 
permanent  replacement  water  supply  is 
provided,  the  operator  would  pay  the 
cost  of  providing  the  temporary  water 
supply. 

The  estimated  cost  to  coal  operators  to 
meet  this  requirement  of  the  Energy 
Policy  Act  is  $11.2  million.  Most  states 
adopted  provisions  to  implement  this 
requirement  since  passage  of  the  1992 
Act.  These  states  account  for  $9.5 
million  of  the  $11.2  million  estimated 
cost.  Other  states  will  need  to 
promulgate  implementing  provisions  on 
or  shortly  after  the  effective  date  of 
these  regulations.  OSM  estimates  that 
the  cost  to  coal  operators  to  meet  this 
requirement  in  those  additional  states 
will  be  $1.7. 

In  addition  to  the  above  requirements. 
OSM  believes  that  the  following 
provisions  with  an  estimated  cost  to 
coal  operators  of  $2.7  million  were 
essential  to  implement  the  requirements 
of  the  Energy  Policy  Act. 

•  Pre-Mine  Survey:  an  explicit 
requirement  to  estabHsh  and  document 


the  location  and  pre-mining  condition 
of  protected  structures  and  lands,  and 
the  location  and  pre-mining  quantity 
and  quality  of  protected  water  supplies, 
is  essential  to  establish  a  sufficient 
baseline  against  which  the  effects  of 
subsidence  may  be  measured  and  to 
ensure  full  implementation  of  SMCRA 
sections  516  and  720.  Estimated  cost  to 
coal  operators  is  $1.6  million. 

•  Pre-subsidence  Survey  and 
Subsidence  Control  Plan:  majority  of 
applicants  provide  the  survey,  including 
map.  and  the  subsidence  control  plan 
under  the  esysting  regulations;  cost 
corresponds  to  those  operators  not 
currently  providing  the  information. 
Estimated  cost  to  coal  operators  for  both 
requirements  is  $65,000. 

•  Presumption  of  Causation: 
presumes  that  damage  was  caused  by 
underground  coal  mining  operations; 
the  operator  must  bear  the  cost  of 
rebutting  the  presumption.  Estimated 
cost  to  coal  operators  is  $420,000. 

•  Additional  Bonding:  requirement  to 
increase  bond  coverage  within  90  days 
of  the  occurrence  of  any  damage  that  is 
not  repaired.  Estimated  cost  to  coal 
operators  is  $620,000. 

The  total  estimated  cost  to  coal 
op>erators  to  meet  the  subsidence  control 
provisions  in  the  Energy  Policy  Act  of 
1992  is  $26.5  million.  However,  because 
many  states  have  already  implemented 
provisions  of  the  Act  accounting  for  an 
estimated  cost  of  $21.2  million,  the  cost 
that  will  be  incurred  by  coal  operators 
resulting  from  promulgation  of  this  final 
rule  is  estimated  to  be  $5.3  million. 

There  are  a  number  of  provisions 
discussed  in  the  proposed  rule  that  have 
not  been  adopted  in  the  final  rule.  A 
significant  change  is  the  decision  by 
OSM  not  to  adopt  the  proposed 
requirement  to  replace  agricuhural, 
commercial  and  industrial  water 
supplies.  OSM  agreed  with  commenters 
that  these  provisions  of  the  proposed 
rule  went  beyond  the  requirements  of 
the  Energy  Policy  Act.  OSM  estimates 
that  these  provisions  not  included  in  the 
final  nile  would  have  cost  coal 
operators  more  than  $7  million.  Another 
proposed  requirement  that  all  facilities 
be  covered  was  not  adopted  in  the  final 
rule.  However,  this  change  does  not 
appreciably  alter  the  cost  to  coal 
operators  of  meeting  the  requirements  in 
this  rule. 

Regulatory  Flexibility  Act 

The  DOI  certifies  that  this  rule  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  This  determination  is 
based  on  the  fact  that  the  revisions  will 
have  the  greatest  effect  on  underground 


mining  operations,  and  only  a  small 
number  of  small  entities  mine  coal  by 
underground  methods.  For  the  purposes 
of  this  determination,  a  small  entity  is 
considered  anyone  whose  total  annual 
production  at  all  locations  does  not 
exceed  300,000  tons. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  final 
environmental  assessment  (EA),  and  has 
made  a  finding  that  the  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
PoUcy  Act  of  1969  (NEPA).  42  U.S.C. 
4332(2)(C).  A  finding  of  no  significant 
impact  (FONSI)  has  been  approved  in 
accordance  with  OSM  procedures  under 
NEPA.  The  EA  and  FONSI  are  on  file  in 
the  OSM  Administrative  Record,  Room 
660,  800  North  Capitol  Street, 
Washington,  DC. 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778.  "Civil  Justice 
Reform"  (56  FR  55195).  In  general,  the 
requirements  of  section  2(b)(2)  are 
covered  by  the  preamble  discussion  of 
this  rule.  Individual  elements  of  the 
order  are  addressed  below: 

A.  What  would  be  the  preemptive 
effect,  if  any,  to  be  given  to  the 
regulation? 

Section  843.25  sets  out  a  procedure  by 
which  OSM  may  determine  on  a  State- 
by-State  basis  that  direct  Federal 
enforcement  is  required  in  States  with 
approved  regulatory  programs,  in  the 
interim  before  those  programs  are 
amended  to  implement  section  720,  to 
ensure  prompt  compliance  with  section 
720  of  SMCRA,  30  U.S.C.  1309a,  and 
implementing  Federal  regulations.  Any 
such  action  would  be  instituted  only 
upon  a  determination  that  in  a 
particular  State  the  action  was  necessary 
on  an  interim  basis,  to  ensure  the 
congressionally  mandated  prompt 
compliance  with  SMCRA  section  720, 
for  underground  operations  conducted 
after  October  24,  1992.  This  procedure 
is  discussed  in  the  preamble  discussion 
of  section  843.25.  The  other  provisions 
in  this  rulemaking  would  have  the  same 
preemptive  effect  as  other  standards 
adopted  pursuant  to  SMCRA.  To  retain 
primacy.  States  have  to  adopt  and  apply 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM's  regulations.  Any  State 
law  that  is  inconsistent  with  or  that 
would  preclude  implementation  of  the 
regulation  would  be  subject  to 
preemption  under  SMCRA  section  505 
and  implementing  regulations  at  30  CFR 


730.11.  To  the  extent  that  the  regulation 
would  result  in  preemption  of  State  law, 
the  provisions  of  SMCRA  are  intended 
to  preclude  inconsistent  State  laws  and 
regulations.  This  approach  is 
established  in  SMCRA,  and  has  been 
judicially  affirmed.  See  Hodel  v. 
Virginia  Surface  Mining  and 
Reclamation  Ass'n.  452  U.S.  264  (1981). 

B.  What  would  be  the  effect  of  the 
regulation  on  existing  Federal  law  or 
regulation,  if  any,  including  all 
provisions  repealed  or  modified? 

The  regulation  would  modify  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  the 
action  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  the 
revision. 

C.  Would  the  regulation  provide  a 
clear  and  certain  legal  standard  for 
affected  conduct  rather  than  a  general 
standard,  while  promoting 
simplification  and  burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  would  be  the  retroactive 
effect,  if  any,  to  be  given  to  the    - 
regulation? 

The  Energy  Policy  Act  amended 
SMCRA  by  adding  a  new  section  720,  30 
U.S.C.  1309a,  requiring  that 
underground  coal  mine  operations 
promptly  replace  certain  adversely 
affected  water  supplies  and  repair  or 
compensate  for  subsidence  damage  to 
specified  structures.  The  requirements 
are  effective  October  24, 1992,  and 
apply  to  underground  coal  mining 
operations  after  that  date.  Section  720 
also  required  OSM  to  adopt 
implementing  regulations  thereafter. 
This  rulemaking  includes  provisions  to 
implement  those  requirements.  Thus, 
those  provisions  do  not  create  any  new 
retroactive  requirements  to  replace, 
repair,  or  compensate;  but  rather 
implement  the  effective  date  established 
for  these  requirements  by  the  Energy 
Policy  Act.  Implementing  provisions 
were  previously  discussed  in  the 
preamble. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  would 
he  required  before  parties  may  file  suit 
in  court  challenging  the  provisions  of 
the  revision  under  section  526(a)  of 
SMCRA,  30  U.S.C.  1276(a).  Prior  to  any 
judicial  challenge  to  the  application  of 
the  rule,  however,  administrative 
procediu^s  must  be  exhausted. 


Applicable  administrative  procedures 
may  be  found  at  43  CFR  Part  4. 

F.  Would  the  action  define  key  terms, 
either  explicitly  o.*-  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
imderstanding  of  the  action  are  set  forth 
in  30  CFR  701.5. 

G.  Would  the  regulation  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  g\iidance  on  thiy 
requirement. 

Agency  Concurrence 

Section  516(a)  of  the  Act  requires  that, 
with  regard  to  rules  directed  toward  the 
surface  effects  of  underground  mining, 
OSM  must  obtain  written  conciurence 
from  the  head  of  the  department  which 
administers  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  the  successor  to  the 
Federal  Coal  Mine  Health  and  Safefy 
Act  of  1969.  OSM  has  obtained  the 
written  concurrence  of  the  Assistant 
Secretary  for  Mine  Safety  and  Health, 
U.S.  Deptulment  of  Labor. 

Author 

The  principal  author  of  this  regulation 
is  Nancy  R.  Broderick,  Branch  of 
Federal  and  Indian  Programs,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20240; 
telephone  (202)  208-2564. 

List  of  Sub|ects 

30  CFR  Part  701 

Law  enforcement,  Surface  mining, 
Underground  mining. 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements.  Underground  mining. 

30  CFR  Part  817 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Direct  federal  enforcement 
for  repair  of  subsidence  damage.  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Surface 
mining.  Underground  mining. 


Dated:  January  5, 1995. 
Bob  Ainutrong, 

Assistant  Secretary — Land  and  Minerals 

Management. 

Accordingly,  30  CFR  Parts  701,  784, 
817,  and  843  are  amended  as  set  forth 
below. 

SUBCHAPTER  A— GENERAL 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq..  as 
amended. 

2.  Section  701.5  is  amended  by 
adding  alphabetically  definitions  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
residential  dwelling  and  structures 
related  thereto,"  and  "replacement  of 
water  supply"  to  read  as  follows: 

§701.5    Oefinttions. 


Drinking,  domestic  or  residential 
water  supply  means  water  received  from 
a  well  or  spring  and  any  appurtenant 
delivery  system  that  providiss  water  for 
direct  human  consumption  or 
household  use.  Wells  and  springs  that 
serve  only  agricultural,  commercial  or 
industrial  enterprises  are  not  included 
except  to  the  extent  the  water  supply  is 
for  direct  human  consuimption  or 
human  sanitation,  or  domestic  use. 
***** 

Material  damage,  in  the  context  of 
§§  784.20  and  817.121  of  this  chapter, 
means: 

(a)  Any  functional  impairment  of 
surface  lands,  features,  structures  or 
faciUties; 

(b)  Any  physical  change  that  has  a 
significant  adverse  impact  on  the 
affected  land's  capability  to  support  any 
current  or  reasonably  foreseeable  uses  or 
causes  significant  loss  in  production  or 
income;  or 

(c)  Any  significant  change  in  the 
condition,  appearance  or  utihty  of  any 
structiu:*  or  facihty  from  its  pre- 
subsidence  condition. 
***** 

Non-commercial  building  means  any 
building,  other  than  an  occupied 
residential  dwelling,  that,  at  the  time 
the  subsidence  occurs,  is  used  on  a 
regular  or  temporary  basis  as  a  pubUc 
building  or  community  or  institutional 
building  as  those  terms  are  defined  in 
§  761.5  of  this  chapter.  Any  building 
used  only  for  commercial  agricultural, 
industrial,  retail  or  other  commercial 
enterprises  is  excluded. 


UMI 
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Cfccupied  residential  dwelling  and 
structures  related  thereto  means,  for 
puiposes  of  §§784.20  and  817.121.  any 
building  or  other  structure  that,  at  the 
time  the  subsidence  occurs,  is  used 
either  temporarily,  occasionally, 
seasonally,  or  permanently  for  human 
habitation.  This  term  also  includes  any 
building,  structure  or  facility  installed 
on.  above  or  below,  or  a  combination 
thereof,  the  land  surface  if  that  building, 
structiue  or  facility  is  adjunct  to  or  used 
in  connection  with  an  occupied 
residential  dwelling.  Examples  of  such 
structures  include,  but  are  not  limited 
to,  garages;  storage  sheds  and  bams; 
greenhouses  and  related  buildings; 
utilities  and  cables;  fences  and  other 
enclosures;  retaining  walls;  paved  or 
improved  patios,  walks  and  driveways; 
septic  sewage  treatment  facilities;  and 
lot  drainage  and  lawn  and  garden 
irrigation  systems.  Any  structure  used 
only  for  commercial  agricultural, 
industrial,  retail  or  other  commercial 
purposes  is  excluded. 
•         •         *         *        • 

Replacement  of  water  supply  means, 
with  respect  to  protected  water  supplies 
contaminated,  diminished,  or 
interrupted  by  coal  mining  operations, 
provision  of  water  supply  on  both  a 
temporary  and  permanent  basis 
equivalent  to  premining  quantity  and 
quality.  Replacement  includes  provision 
of  an  equivalent  water  delivery  system 
and  piayment  of  operation  and 
maintenance  costs  in  e.xcess  of 
customary  and  reasonable  delivery  costs 
for  premining  water  supplies. 

(a)  Upon  agreement  by  the  permittee 
and  the  water  supply  uwner,  the 
obligation  to  pay  such  operation  and 
maintenance  costs  may  bo  satisfied  by  a 
one-time  payment  in  an  amount  which 
covers  the  present  worth  of  the 
increased  annual  operation  and 
maintenance  costs  for  a  period  agreed  to 
by  the  permittee  and  the  water  .supply 
owner. 

(b)  If  the  affected  water  supply  was 
not  needed  for  the  land  use  in  existence 
at  the  time  of  loss,  contamination,  or 
diminution,  wnd  if  the  supply  is  not 
needed  U>  ichteve  the  ^jostmining  land 
use,  ruplateiuenf  requirements  mav  be 
satisfied  t)y  'lomontitrating  that  a 
suitable  alternative  water  source  is 
available  find  r:ould  feasibly  be 
develope(f.   t  hr  'alter  approarih  is 
selected    vutten  jonnuirence  must  be 
obta)ii(;d  irum  'he  «vatei  supply  owner. 


SUBCHAPTER  G— SURFACE  COAL  MINtNQ 
AND  RECLAMATION  OPERATIONS 
PERMITS  AND  COAL  EXPLORATION 
SYSTEMS  UNDER  REGULATORY 
PROGRAMS 

PART  784— UNOERG ROUND  MIfMNG 
PERMIT  APPLICATIONS— MINIMUM 
REOmHEMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

3.  The  authority  citation  for  Part  784 
is  revised  to  read  as  follows: 

Autkority:  16  U.S.C.  470  et  seq..  30  U.S.C 
1201  et  seq.  as  amended. 

4.  Section  784.10  is  revised  as 
follows: 

f  784.10    Information  collection. 

(a)  The  collections  of  information 
contained  in  Part  784  have  been 
approved  by  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0039. 
The  information  Mill  be  used  to  meet 
the  requirements  of  30  U.S.C.  1211(b). 
1251.  1257.  1258,  1266.  and  1309a.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit. 

(b)  PubUc  reporting  burden  for  this 
information  is  estimated  to  average  513 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

5.  In  Section  784.14  paragraph 
(e)(3)(ii)  is  amended  by  removing  the 
word  "and";  (e)(3)(iii)(E)  is  amended  by 
removing  the  period  and  adding  a 
semicolon  in  its  place;  and  paragraph 
(c)(3](iv)  is  added  as  follows: 

§784.14    Hydrologlc  Information. 

*  •         tt         *         • 

(e)*   *   • 

*  •  *  «  * 

(3)»    •    • 

(iv)  Whether  the  underground  mining 
activities  conducted  after  October  24, 
1992  may  result  in  contamination, 
diminution  or  interruption  of  a  well  or 
spring  in  existence  at  the  time  the 
permit  application  is  submitted  and 
used  for  domestic,  drinking,  or 
residential  purposes  within  the  permit 
or  adjacent  areas. 

•  •         •         •         • 

G   Section  784.20  is  revised  to  read  as 
follows: 

S  784  20    Subsidence  control  plan. 

,a)  Fresubsidence  sunfy.  Each 
application  must  include: 

:1)  A  nap  of  the  permit  and  adjacent 
arnas  at  a  scale  of  1:12.000.  or  larger  if 
determined  necessurv  by  the  .epuiatorv 
authonty  jhowing  ihe  location  and  type 


of  structures  and  renewable  resource 
lands  that  subsidence  may  materially 
damage  or  for  which  the  value  or 
reasonably  foreseeable  use  may  be   t 
diminished  by  subsidence,  and  showing 
the  location  and  type  of  drinking, 
domestic,  and  residential  water  supplies 
that  could  be  contaminated,  diminished, 
or  interrupted  by  subsidence. 

(2)  A  narrative  indicating  whether 
subsidence,  if  it  occurred,  could  cause 
material  damage  to  or  diminish  the 
value  or  reasonably  foreseeable  use  of 
such  structures  or  renewable  resource 
lands  or  could  contaminate,  diminish, 
or  interrupt  drinking,  domestic,  or 
residential  water  supplies. 

(3)  A  survey  of  the  condition  of  all 
non-commercial  buildings  or  occupied 
residential  dwellings  and  structures 
related  thereto,  that  may  be  materially 
damaged  or  for  which  the  reasonably 
foreseeable  use  may  be  diminished  by 
subsidence,  within  the  area 
encompassed  by  the  applicable  angle  of 
draw;  as  well  as  a  survey  of  the  quantity 
and  quality  of  all  drinking,  domestic, 
and  residential  water  supplies  within 
the  permit  area  and  adjacent  area  that 
could  be  contaminated,  diminished,  or 
interrupted  by  subsidence.  If  the 
applicant  cannot  make  this  survey 
because  the  owner  will  not  allow  access 
to  the  site,  the  applicant  will  notify  the 
owner,  in  writing,  of  the  effect  that 
denial  of  access  will  have  as  described 
in  §817.121(c)(4)ofthis  chapter.  The 
applicant  must  pay  for  any  technical 
assessment  or  engineering  evaluation 
used  to  determine  the  pre-mining 
condition  or  value  of  such  non- 
commercial buildings  or  occupied 
residential  dwellings  and  structures 
related  thereto  and  the  quantity  and 
quality  of  drinking,  domestic,  or 
residential  water  supplies.  The 
applicant  must  provide  copies  of  the 
survey  and  any  technical  assessment  or 
^engineering  evaluation  to  the  property 
owner  and  regulatory  authority. 

(b)  Subsidence  control  plan.  If  the 
survey  conducted  under  paragraph  (a)  of 
this  section  shows  that  no  structures,  or 
drinking,  domestic,  or  residential  water 
supplies,  or  renewable  resource  lands 
exist,  or  that  no  material  damage  or 
diminution  in  value  or  reasonably 
foreseeable  use  of  such  structures  or 
lands,  and  no  contamination, 
diminution,  or  interruption  of  such 
water  supplies  would  occur  as  a  result 
of  mine  subsidence,  and  if  the 
regulatory  authority  agrees  with  this 
conclusion,  no  further  information  need 
be  provided  under  this  section.  If  the 
survey  shows  that  structures,  renewable 
resource  lands,  or  water  supplies  exist 
and  that  siiosidence  could  cause 
material  damage  or  diminution  in  value 


or  reasonably  foreseeable  use.  or 
contamination,  diminution,  or 
interruption  of  protected  water  supplies, 
or  if  the  regulatory  authority  determines 
that  damage,  diminution  in  value  or 
foreseeable  use,  or  contamination, 
diminution,  or  interruption  could  occur, 
the  application  must  include  a 
subsidence  control  plan  that  contains 
the  following  information: 

(1)  A  description  of  the  method  of 
coal  removal,  such  as  longwall  mining, 
room-and-pillar  removal  or  hydraulic 
mining,  including  the  size,  sequence 
and  timing  of  the  development  of 
underground  workings; 

(2)  A  map  of  the  underground 
workings  that  describes  the  location  and 
extent  of  the  areas  in  which  planned- 
subsidence  mining  methods  will  be 
used  and  that  identifies  all  areas  where 
the  measures  described  in  paragraphs 
(b)(4),  (b)(5).  and  (b)(7)  of  this  section 
will  be  taken  to  prevent  or  minimize 
subsidence  and  subsidence-related 
damage;  and.  when  applicable,  to 
correct  subsidence-related  material 
damage; 

(3)  A  description  of  the  physical 
conditions,  such  as  depth  of  cover,  seam 
thickness  and  lithology  of  overlaying 
strata,  that  affect  the  likelihood  or  extent 
of  subsidence  and  subsidence-related 
damage; 

(4)  A  description  of  the  monitoring,  if 
any,  needed  to  determine  the 
commencement  and  degree  of 
subsidence  so  that,  when  appropriate, 
other  measures  can  be  taken  to  prevent, 
reduce  or  correct  material  damage  in 
accordance  with  §  817.121(c)  of  this 
chapter; 

(5)  Except  for  those  areas  where 
planned  subsidence  is  projected  to  be 
used,  a  detailed  description  of  the 
subsidence  control  measures  that  will 
be  taken  to  prevent  or  minimize 
subsidence  and  subsidence-related 
damage,  such  as,  but  not  limited  to: 

(i)  Backstowing  or  backfilling  of 
voids; 

(ii)  Leaving  support  pillars  of  coal; 

(iii)  Leaving  areas  in  which  no  coal  is 
removed,  including  a  description  of  the 
overlying  area  to  be  protected  by  leaving 
coal  in  place;  and 

(iv)  Taking  measures  on  the  surface  to 
prevent  or  minimize  material  damage  or 
diminution  in  value  of  the  surface; 

(6)  A  description  of  the  anticipated 
effects  of  planned  subsidence,  if  any: 

(7)  For  those  areas  where  planned 
subsidence  is  projected  to  be  used,  a 
description  of  methods  to  be  employed 
to  minimize  damage  from  planned 
subsidence  to  non-commercial  buildings 
and  occupied  residential  dv/ellings  and 
structures  related  thereto;  or  the  written 
consent  of  the  owner  of  the  structure  or 


facility  that  minimization  measures  not 
be  taken;  or,  uinless  the  anticipated 
damage  would  constitute  a  threat  to 
health  or  safety,  a  demonstration  that 
the  costs  of  minimizing  damage  exceed 
the  anticipated  costs  of  repair; 

(8)  A  description  of  the  measures  to 
be  taken  in  accordance  with  §§  817.41(j) 
and  817.121(c)  of  this  chapter  to  replace 
adversely  affected  protected  water 
supplies  or  to  mitigate  or  remedy  any 
subsidence-related  material  damage  to 
the  land  and  protected  structures;  and 

(9)  Other  information  specified  by  the 
regulatory  authority  as  necessary  to 
demonstrate  that  the  operation  will  be 
conducted  in  accordance  with  §  817.121 
of  this  chapter. 

SUBCHAPTER  K— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

7.  The  authority  citation  for  Part  817 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended. 

0.  Section  817.10  is  revised  as 
follows: 

§817.10    Information  collection. 

(a)  The  collections  of  information 
contained  in  Part  817  have  been 
approved  by  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0048. 
The  information  will  be  used  to  meet 
the  requirements  of  30  U.S.C.  1211, 
1251, 1266,  and  1309a  which  provide, 
among  other  things,  that  permittees 
conducting  undergroiuid  coal  mining 
operations  will  meet  the  appUcable 
performance  standards  of  the  Act.  This 
information  will  be  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  underground  mining 
activities.  The  obligation  to  respond  is 
required  to  obtain  a  benefit. 

(b)  Pubhc  reporting  burden  for  this 
information  is  estimated  to  average  4 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

9.  In  §  817.41,  paragraph  (j)  is  added 
to  read  as  follows: 

§817.41     Hydrologlc  balance  protection. 

***** 

(j)  Drinking,  domestic  or  residential 
water  supply.  The  permittee  must 
promptly  replace  any  drinking, 
domestic  or  residential  water  supply 
that  is  contaminated,  diminished  or 
interrupted  by  underground  mining 


activities  conducted  after  October  24, 
1992,  if  the  affected  well  or  spring  was 
in  existence  before  the  date  the 
regulatory  authority  received  the  permit 
application  for  the  activities  causing  the 
loss,  contamination  or  interruption.  The 
baseline  hydrologic  information 
required  in  §§  780.21  and  784.14  of  this 
chapter  and  the  geologic  information 
concerning  baseline  hydrologic 
conditions  required  in  §§  780.21  and 
784.22  of  this  chapter  will  be  used  to 
determine  the  impact  of  mining 
activities  upon  the  water  supply. 

10.  In  §817.121,  paragraphs  (a)  and 
(c)  are  revised  to  read  as  follows: 

§817.121    Subsidence  contFoL 

(a)  Measures  to  prevent  or  minimize 
damage.  (1)  The  permittee  must  either 
adopt  measures  consistent  with  known 
technology  that  prevent  subsidence 
from  causing  material  damage  to  the 
extent  technologically  and  economically 
feasible,  maximize  mine  stability,  and 
maintain  the  value  and  reasonably 
foreseeable  use  of  surface  lands  or  adopt 
mining  technology  that  provides  for 
planned  subsidence  in  a  predictable  and 
controlled  manner. 

(2)  If  a  permittee  employs  mining 
technology  that  provides  for  planned 
subsidence  in  a  predictable  and 
controlled  maimer,  the  permittee  must 
take  necessary  and  prudent  measures, 
consistent  with  the  mining  method 
employed,  to  minimize  material  damage 
to  the  extent  technologically  and 
economically  feasible  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  structures 
related  thereto  except  that  measures 
required  to  minimize  material  damage 
to  such  structures  are  not  required  if: 

(i)  The  permittee  has  the  written 
consent  of  their  owners  or 

(ii)  Unless  the  anticipated  damage 
would  constitute  a  threat  to  health  or 
safety,  the  costs  of  such  measures 
exceed  the  anticipated  costs  of  repair. 

(3)  Nothing  in  this  part  prohibits  the 
standard  method  of  room-and-pillar 
mining. 
***** 

(c)  Repair  of  damage. 

(1)  Repair  of  damage  to  surface  lands. 
The  permittee  must  correct  any  material 
damage  resulting  from  subsidence 
caused  to  surface  lands,  to  the  extent 
technologically  and  economically 
feasible,  by  restoring  the  land  to  a 
condition  capable  of  maintaining  the 
value  and  reasonably  foreseeable  uses 
that  it  was  capable  of  supporting  before 
subsidence  damage. 

(2)  Repair  or  compensation  for 
damage  to  non-commercial  buildings 
and  dwellings  and  related  structures. 
The  permittee  must  promptly  repair,  or 
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compensate  the  owner  for.  material 
damage  resulting  from  subsidence 
caused  to  any  non-commercial  building 
or  occupied  residential  dwelling  or 
structure  related  thereto  that  existed  at 
the  time  of  mining.  If  repair  option  is 
selected,  the  permittee  must  fully  ' 
rehabilitate,  restore  or  replace  the 
damaged  structure.  If  compensation  is 
selected,  the  permittee  must  compensate 
the  owner  of  the  damaged  structure  for 
the  full  amount  of  the  decrease  in  value 
resulting  from  the  subsidence-related 
damage.  The  permittee  may  provide 
compensation  by  the  purchase,  before 
mining,  of  a  non-cancelable  premium- 
prepaid  insurance  policy.  The 
requirements  of  this  paragraph  apply 
only  to  subsidence-related  damage 
caused  by  underground  mining 
activities  conducted  after  October  24, 
1992. 

(3)  Repair  or  compensation  for 
damage  to  other  structures.  The 
permittee  must,  to  the  extent  required 
under  applicable  provisions  uf  State 
law,  either  correct  material  damage 
resulting  from  subsidence  caused  to  any 
structures  or  facilities  not  protected  by 
paragraph  (c)(2)  of  this  section  by 
repairing  the  damage  or  compensate  the 
owner  of  the  structures  or  facilities  for 
the  full  amount  of  the  decrease  in  value 
resulting  from  the  subsidence.  Repair  of 
damage  includes  rehabilitation, 
restoration,  or  replacement  of  damaged 
structures  or  facilities.  Compensation 
may  be  accomplished  by  the  purchase 
before  mining  of  a  non-cancelable 
premium-prepaid  insurance  policy. 

(4)  Rebuttahle  presumption  of 
causation  by  subsidence. — (i)  Rebuttable 
presumption  of  causation  for  damage 
within  angle  of  draw.  If  damage  to  any 
non-conmiercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  speciRed  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land,  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage.  The  presumption 
will  normally  apply  to  a  30-degree  angle 
of  draw.  A  State  regulatory  authority 
may  amend  its  program  to  apply  the 
presumption  to  a  different  angle  of  draw 
if  the  regulatory  authority  shows  in 
writing  that  the  angle  has  a  more 
reasonable  basis  than  the  30-degree 
angle  of  draw,  based  on  geotechnical 
analysis  of  the  factors  affecting  potential 
surface  impacts  of  underground  coal 
mining  operations  in  the  State. 

(ii)  Approval  of  site-specific  angle  of 
draw.  A  permittee  or  permit  applicant 
may  request  that  the  presumption  apply 
to  an  angle  of  draw  different  from  that 


established  in  the  regulatory  program. 
The  regulatory  authority  may  approve 
application  of  the  presumption  to  a  site- 
speciHc  angle  of  draw  different  than  that 
contained  in  the  State  or  Federal 
program  based  on  a  site-specific 
analysis  submitted  by  an  applicant.  To 
establish  a  site-specific  angle  of  draw, 
an  applicant  must  demonstrate  and  the 
regulatory  authority  must  determine  in 
writing  that  the  proposed  angle  of  draw 
has  a  more  reasonable  basis  than  the 
standard  set  forth  in  the  State  or  Federal 
program,  based  on  a  site-specific 
geotechnical  analysis  of  the  potential 
surface  impacts  of  the  mining  operation. 

(iii)  /Vo  presumption  where  access  for 
pre-subsidence  survey  is  denied.  If  the 
permittee  was  denied  access  to  the  land 
or  property  for  the  purpose  of 
conducting  the  pre-subsidence  survey  in 
accordance  with  §  784.20(a)  of  this 
chapter,  no  rebuttable  presumption  will 
exist. 

(iv)  Rebuttal  of  presumption.  The 
presumption  will  be  rebutted  if.  for 
example,  the  evidence  establishes  that: 
The  damage  predated  the  mining  in 
question:  the  damage  was  proximately 
caused  by  some  other  factor  or  factors 
and  was  not  proximately  caused  by 
subsidence:  or  the  damage  occurred 
outside  the  surface  area  within  which 
subsidence  was  actually  caused  by  the 
mining  in  question. 

(v)  Information  to  be  considered  in 
determination  of  causation.  In  any 
determination  whether  damage  to 
protected  structures  was  caused  by 
subsidence  from  underground  mining, 
all  relevant  and  reasonably  available 
information  will  be  considered  by  the 
regulatory  authority. 

(5)  Adjustment  of  bond  amount  for 
subsidence  damage.  When  subsidence- 
related  material  damage  to  land, 
structures  or  facilities  protected  under 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section  occurs,  or  when  contamination, 
diminution,  or  interruption  to  a  water 
supply  protected  under  §817.41  (j) 
occurs,  the  regulatory  authority  must 
require  the  permittee  to  obtain 
additional  p>erformance  bond  in  the 
amount  of  the  estimated  cost  of  the 
repairs  if  the  permittee  will  be  repairing, 
or  in  the  amount  of  the  decrease  in 
value  if  the  permittee  will  be 
compensating  the  owner,  or  in  the 
amount  of  the  estimated  cost  to  replace 
the  protected  water  supply  if  the 
permittee  will  be  replacing  the  water 
supply,  until  the  repair,  compensation, 
or  replacement  is  completed.  If  repair, 
compensation,  or  replacement  is 
completed  within  90  days  of  the 
occurrence  of  damage,  no  additional 
bond  is  required.  The  regulatory 
authority  may  extend  the  90-day  time 


frame,  but  not  to  exceed  one  year,  if  the 
permittee  demonstrates  and  the 
regulatory  authority  finds  in  writing  that 
subsidence  is  not  complete,  that  not  all 
probable  subsidence-related  material 
damage  has  occurred  to  lands  or 
protected  structures,  or  that  not  all 
reasonably  anticipated  changes  have 
occurred  affecting  the  protected  water 
supply,  and  that  therefore  it  would  be 
unreasonable  to  complete  within  90 
days  the  repair  of  the  subsidence-related 
material  damage  to  lands  or  protected 
structures,  or  the  replacement  of 
protected  water  supply. 


PART  843— FEDERAL  ENFORCEMErfT 

11.  The  authority  citation  for  Part  843 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended: 

12.  Section  843.25  is  added  to  read  as 
follows: 

§  843.25     Energy  Policy  Act  enforcement  In 
States  with  approved  State  programs. 

(a)  State-by-State  determinations.  By 
July  31,  1995,  OSM  will  determine  for 
each  State  with  an  approved  State 
regulatory  program  whether: 

(1)  Direct  Federal  enforcement  of  the 
Energy  Policy  Act  and  implementing 
Federal  regulations  will  occur  under 
paragraph  (b)  of  this  section  with 
respect  to  some  or  all  surface  coal 
mining  operations  in  each  State,  or 

(2)  The  procedures  of  §§  843.11  and 
843.12(a)(2)  will  apply  to  State 
enforcement  of  the  Energy  Policy  Act,  or 

(3)  A  combination  of  direct  Federal 
enforcement  and  State  enforcement  will 
occur. 

lA)  Before  making  this  determination. 
OSM  will  consult  with  each  affected 
State  and  provide  an  opportunity  for 
public  comment.  OSM  will  publish  its 
determination  in  the  Federal  Register. 

(b)  Interim  Federal  enforcement.  (1)  If 
OSM  determines  under  paragraph  (a) 
that  direct  Federal  enforcement  is 
necessary.  §§  817.41(j).  817.121(c)(2), 
and  817.121(c)(4)  of  this  chapter  will 
apply  to  each  underground  mining 
operation  subject  to  that  determination 
that  is  conducted  in  a  State  with  em 
approved  State  regulatory  program. 

(2)  If  OSM  determines  under 
paragraph  (a)  of  this  section  that  direct 
Federal  enforcement  is  necessary,  the 
provisions  of  §  843.12(a)(2)  will  not 
apply  to  direct  Federal  enforcement 
actions  under  this  paragraph  (b).  When, 
on  the  basis  of  any  Federal  inspection 
under  this  paragraph,  an  authorized 
representative  determines  that  a 
violation  of  §  817.41(j)  or  §  817.121(c)(2) 
exists,  the  authorized  representative 
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must  issue  a  notice  of  violation  or 
cessation  order,  as  appropriate. 

(3)  This  paragraph  (b)  will  remain 
effective  in  a  State  wi\h  an  approved 
State  regulatory  program  until  the  State 
adopts,  and  OSM  approves,  under  Part 
732  of  this  chapter,  provisions 
consistent  with  §§817. 41(j)  and 
817.121(c)(2)  of  this  chapter.  After  these 
provisions  are  approved,  this  paragraph 
will  remain  effective  only  for  violations 
of  §§817.41(j)  and  817.121(c)(2)  that  are 
not  regulated  by  the  State  regulatory 
authority. 

|FR  Doc.  95-7954  Filed  3-30-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  124 

RIN:  0905-AE33 

Medical  Facility  Construction  and 
Modernization;  Requirements  for 
Provision  of  Services  to  Persons 
Unable  to  Pay 

agency:  Public  Health  Service,  DHHS. 
action:  Final  rule. 

SUMMARY:  This  dociunent  revises  the 
rules  currently  governing  how  certain 
health  care  facilities,  assisted  under 
Titles  VI  and  XVI  of  the  Public  Health 
Service  Act,  fulhll  the  assurance,  given 
in  their  applications  for  assistance,  that 
they  would  provide  a  reasonable 
volume  of  services  to  persons  unable  to 
pay.  Public  comment  on  the  current 
rules  and  operational  experience  with 
them  indicated  the  need  to  revise  the 
current  requirements  with  respect  to 
nursing  homes,  many  of  which  are 
unable  under  current  requirements  to 
meet  their  obligation  to  provide  such 
services.  The  rules  below  should  permit 
qualified  facilities  to  satisfy  their 
uncompensated  services  assurance. 

DATES:  These  rules  are  effective  on  May 
1.1995. 

Applicability  For  facilities  certified 
under  42  CFR  124.516(b)(1).  these  rules 
are  appUcable  on  the  later  of  May  1 , 
1995  or  the  beginning  of  the  facility's 
next  fiscal  year.  For  all  other  facilities, 
these  rules  are  applicable  on  May  1, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eulas  Dortch,  301-443-5656. 

SUPPLEMENTARY  INFORMATION:  On  April 
4,  1994,  the  Secretary  of  Health  and 
Human  Services  proposed  amending  the 
rules  governing  what  is  popularly 
known  as  the  Hill-Burton 
uncompensated  services  program.  59  FR 
15693.  As  explained  more  fully  below, 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  proposed  to  expand  the  income 
eligibility  limits  applicable  to  patients 
served  by  obligated  nursing  homes,  to 
help  such  facilities  meet  their  existing 
uncompensated  services  obhgations. 
The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 


Regulatory  Background 

Health  care  facilities  covered  by  the 
program  received  construction 
assistance  under  two  titles  of  the  Public 
Health  Service  Act,  Title  VI  (the  "Hill- 
Burton  Act  ",  42  U.S.C.  291.  et  seq.)  and 
Title  XVI  (42  U.S.C.  300q,  et  seq.). 
Under  both  titles,  facilities  receiving 
such  construction  assistance  have  been 
required,  as  a  condition  of  receiving  the 
construction  assistance,  to  provide  an 
assurance  that  "there  will  be  available 
in  the  facility  or  portion  thereof  to  be 
constructed  or  modernized  a  reasonable 
volume  of  services  to  persons  unable  to 
pay  therefor  *   *   *."  42  U.S.C.  291c(e). 
See  also  42  U.S.C.  300s-l(b)(l)(K)(ii). 
This  assurance  is  known  as  the 
"uncompensated  services  assurance." 

Regulations  governing  compliance 
with  the  uncompensated  services 
assurance  were  first  issued  in  1947,  and 
have  been  revised  several  times.  On 
May  18,  1979,  comprehensive 
regulations  governing  compliance  with 
the  assurance  were  issued  at  44  FR 
29372.  Among  other  things,  the  1979 
regulations:  established  a  minimum 
level  of  uncompensated  services 
facilities  were  required  to  provide;  set 
an  annual  compliance  level  of 
uncompensated  services  to  be  provided 
euid  required  facilities  to  make  up  any 
deficit  in  meeting  the  annual 
compliance  level  through  provision  of 
more  uncompensated  services  in  later 
years;  required  facilities  to  allocate  their 
uncompensated  services  either  under  a 
plan  meeting  certain  requirements  or  on 
a  first-request,  first-served  basis; 
required  facilities  to  notify  the  public  of 
the  existence  of  their  uncompensated 
services  programs  through  public  notice 
and  provision  of  personal  notice  to 
individuals  served  by  the  facilities;  and 
required  facilities  to  keep  records 
documenting  compliance  and  to 
periodically  report  concerning 
compliance.  The  1979  regulations  also 
for  the  first  time  established  national 
eligibility  criteria,  based  on  income: 
Individuals  whose  annual  income  was 
at  or  below  the  poverty  level  (known  as 
"Category  A  individuals")  were 
automatically  eligible  for 
uncompensated  services;  individuals 
whose  annual  income  was  at  or  below 
two  times  the  poverty  level  (known  as 
"Category  B  individuals")  were  also 
eligible  for  uncompensated  services, 
unless  the  facility  decided  to  limit  its 
services  to  Category  A  individuals  only. 
However,  the  1979  regulations  also 
provided  that  amounts  to  which  an 
individual  was  entitled  under  a  third- 
party  insurance  or  governmental 
program  could  not  be  credited  towards 


a  facility's  uncompensated  services 
quota. 

On  December  3,  1987,  the  Secretary 
revised  the  1979  regulations  at  52  FR 
46022.  As  pertinent  here,  the  1987 
regulations  effected  a  technical  revision 
of  the  1979  regulations,  making  explicit 
what  had  formerly  been  implicit  in 
those  regulations;  i.e..  that  coverage  of 
an  indigent  under  a  third-party 
insurance  or  governmental  program' 
precludes  eligibility  for  uncompensated 
services.  42  CFR  124.505(a)(1)  (1988). 
This  policy  simply  reflects  the  long- 
standing agency  view  of  the 
uncompensated  services  program  as  a 
program  of  last  resort,  designed  to  serve 
persons  who  have  no  source  of 
payment,  such  as  Medicaid  or  private 
insurance,  for  medical  care. 

This  policy  has  created  major 
compliance  problems  for  many  Hill- 
Burton-obligated  nursing  homes.  HHS 
determined  that,  of  the  287  nursing 
homes  with  outstanding  uncompensated 
services  obligations  under  the  general 
compliance  standards  of  the  regulations. 
243  have  deficits;  the  majority  of  these 
have  received  no  uncompensated 
services  credit.  These  deficits  persist 
despite  many  attempts  by  HHS  to 
provide  technical  assistance  to  nursing 
homes  to  bring  them  into  compliance. 
The  fundamental  problem  is  that,  in 
most  of  these  nursing  homes,  the  only 
individuals  who  meet  the  income- 
eUgibility  requirements  for  receipt  of 
uncompensated  services  are  also 
covered  by  their  state's  Medicaid 
program;  hence,  they  are  by  definition 
ineligible  for  uncompensated  services 
under  §  124.505(a)(1).  Thus,  in  states  in 
which  the  Medicaid  eligibility  limits 
exceed  the  Hill-Burton  eligibility  limits 
and  which  cover  jx\pst  or  all  medical 
services,  nursing  homes  are  chronically 
unable  to  fulfill  their  uncompensated 
services  obligations. 

Proposed  Rules 

HHS  established  a  task  force  to 
analyze  nursing  home  compliemce 
issues  and  develop  strategies  for  dealing 
with  compliance  problems.  Based  on 
the  task  force  findings  and  its  own 
survey  of  regional  offices  of  the  Health 
Care  Financing  Administration,  which 
administers  the  Medicaid  program.  HHS 
proposed  to  triple  the  income  eligibility 
limit  for  individuals  in  nursing  homes, 
to  create  a  broader  pool  of  eligible 
individuals  for  such  faciUties.  The 
NPRM  accordingly  proposed  to 
establish  a  third  income  eligibility  level 
(Category  C)  for  nursing  home  services 
only.  See,  proposed  §  124.505(a)(2)(iii). 
A  Category  C  individual  would  be  an 
individual  whose  annual  income  is 
greater  than  two  times,  but  does  not 


exceed  three  times,  the  poverty  level. 
The  regulations  already  define  which 
facilities  are  "nursing  homes"  within 
the  scope  of  the  regulation.  See, 
§  124.502(h).  In  addition,  the  NPRM 
proposed  certain  technical  and 
conforming  amendments  to  other 
sections  of  the  regulations.  The 
principal  one  was  the  proposed  change 
to  §  124.506(a)(l)(v),  to  provide  that  if  a 
nursing  home  provides  services  on  a 
reduced  charge  basis  to  both  Category  B 
and  Category  C  individuals,  it  may  not 
employ  a  discount  method  that  gives 
Category  C  individuals  greater  discounts 
than  those  given  to  Category  B 
individuals. 

Public  Comment  and  Department's 
Response 

The  Department  received  seven 
comments  on  the  NPRM.  two  from 
nursing  home  associations  and  five  from 
representatives  of  individual  nursing 
homes.  V^ihile  most  of  the  conunentors 
applauded  the  proposed  revisions  as  a 
step  in  the  right  direction,  they  made  a 
number  of  suggestions  for  other  policies 
that  would,  in  their  view,  better  address 
the  chronic  deficit  problem  faced  by  so 
many  nursing  homes.  These  comments 
and  the  Department's  responses  thereto 
are  set  out  below. 

1.  The  most  common  criticism  was 
that  the  proposed  remedy  fails  to 
address  what  the  commentors  in  general 
see  as  the  chief  problem:  The 
inadequacy  of  Medicaid 
reimbursements.  The  commentors 
generally  noted  that  their  faciUties  run 
large  losses  attributable  to  the 
differential  between  Medicaid 
reimbursement  and  actual  costs,  and 
suggested  that  faciUties  be  permitted  to 
write  off  this  differential  as 
uncomf)ensated  services.  An  Ohio 
facility  that  advocated  this  approach 
noted  that,  in  Ohio,  all  persons  with 
incomes  up  to  the  cost  of  nursing  home 
services  quaUfy  for  Medicaid,  so  that 
there  are  no  non-Medicaid  eligible 
patients  who  would  quaUfy  for 
uncompensated  services.  A  variation  of 
this  approach  was  the  suggestion  that  a 
compliance  alternative  be  created  for 
facilities  with  a  Medicaid  patient  census 
of  at  least  70%. 

The  Department  does  not  agree  that  it 
should  treat  as  uncompensated  services 
amounts  in  excess  of  "reasonable  costs" 
(the  amount  reimbursed  by  Medicaid). 
To  do  so  would  result  in  facility  credit 
for  unreasonable  charges  and  a 
reduction  in  the  amount  of 
uncompensated  services  to  persons 
imable  to  pay.  Rather,  it  wishes  to  look 
at  the  effect  of  the  rules  below,  together 
with  the  recently  adopted  charitable 
facility  alternative,  on  reducing  the 


incidence  of  intractable  deficits.  For  the 
same  reasons,  it  is  not  prepared  to  craft 
a  compUance  alternative  for  majority- 
Medictiid  facilities  along  the  lines 
suggested.  These  facilities,  by  virtue  of 
their  high  volume  Medicaid  levels,  have 
an  inherently  smaller  compliance  level 
under  the  3  percent  compliance  option. 
However,  the  Department  intends  to 
continue  to  study  this  issue. 

With  respect  to  the  Ohio  situation,  it 
is  likely  that  such  facilities  will  qualify 
under  the  recently  pubUshed  charitable 
facility  alternative.  See.  59  FR  44634 
(Aug.  30,  1994).  Such  faciUties  may  be 
able  to  satisfy  their  obligations  and 
make  up  their  deficits  under  that 
alternative,  as  long  as  they  collect  no 
morues  (other  than  those  required  to  be 
collected  under  governmental  programs) 
from  Hill-Burton  eUgible  patients. 

2.  One  provider  association,  while 
supportive  of  the  proposed  rules, 
suggested  that  the  Department  adopt 
additional  compliance  alternatives  for 
faciUties  in  states  which  have  medically 
needy  programs  and  which, 
accordingly,  are  likely  to  be  unable  to 
benefit  from  the  proposed  increase  in 
the  income  eUgibiUty  level.  The 
association  suggested  that  (1)  services 
imcovered  by  Medicaid  be  identified 
and  considered  eligible  for  inclusion  as 
uncompensated  services,  such  as 
additional  hours  of  nursing  care, 
therapies,  or  other  activities;  (2)  health- 
related  services  provided  to  eligible 
non-residents  on  the  nursing  faciUty 
premises  be  counted  as  uncompensated 
services;  and  (3)  services  provided  by 
nursing  homes  off-premises  under 
Medicaid  home  and  community-based 
waivers  be  counted  as  uncompensated 
services. 

GeneraUy.  the  E)epartment  agrees  that 
health  services  provided  by  a  Hill- 
Burton  facility  that  are  not  covered  by 
Medicaid  should  count  as 
uncompensated  services,  and  it  has 
traditionaUy  accepted  them  as  such. 
However,  since  Medicaid  patients  are 
not  Uable  for  additional  hours  of  care 
provided  which  exceed  estabUshed 
Medicaid  standards,  such  costs  are  not 
considered  to  be  uncompensated 
services.  With  respect  to  the  second 
proposal,  there  is  no  problem  under  the 
present  regulations  vdth  counting, 
toward  a  faciUty's  uncompensated 
services  quota,  health  services  provided 
on-premises  to  eUgible  nonresidents  of 
the  faciUty.  Thus,  faciUties  may  include 
such  services  in  their  allocation  plans. 
However,  the  association's  third 
proposal  is  not  one  that  the  Department 
can  accept,  since  services  which  are 
reimbursed  by  Medicaid  are,  by 
definition,  ineligible  for  Hill-Burton 
credit. 


3.  A  couple  of  facilities  objected  to  the 
proposed  rules  on  the  grounds  that 
expanding  the  income  eUgibility  limits 
would  create  a  larger  pool  of  eUgibles 
and  thus  be  devastating  to  facilities  that 
are  already  in  financial  straits.  One 
faciUty  asked  in  particular  that  it  be 
allowed  to  write  off  necessary  building 
maintenance  and  improvement 
expenses  as  uncompensated  services,  as 
it  is  unable  to  afford  to  serve  more 
persons  below  cost  than  it  already  does. 

These  facilities  appear  to 
misapprehend  the  requirements  of  the 
current  uncompensated  services 
regulations.  Under  the  ciurent 
regulations,  faciUties  that  are  financially 
unable  to  meet  their  uncompensated 
services  c^Ugation  may  apply  to  have  it 
deferred  until  they  are  financially  able 
to  make  it  up.  See  42  CFR 
124.503(b)(l)(i)  and  124.511(c). 
However,  except  to  the  extent  building 
maintenance  and  improvement 
expenses  are  factored  into  a  faciUty's 
indirect  cost  rate  that  forms  part  of  the 
basis  for  its  charges  for  services,  such 
expenses  are  not  creditable  as 
"uncompensated  services,"  because 
they  are  not  "services"  within  the 
meaning  of  the  statute. 

4.  A  couple  of  commenters  stated  that 
the  proposed  increase  in  income 
eUgibility  limits  would  be  problemmatic 
for  other  reasons:  (1)  Because  such 
individuals  would  be  covered  under  the 
proposed  Health  Seciuity  Act;  and  (2) 
because  the  proposed  limit  exceeds  the 
costs  of  nursing  home  services  in  certain 
states.  The  Department,  however,  does 
not  share  the  commenters'  concerns  in 
this  regard.  Should  health  care  reform 
become  law,  this  program  (like  others) 
will  have  to  be  reviewed  for  consistency 
with  the  operation  of  the  reform  statute 
enacted,  but  this  is  not  an  issue  that  can 
productively  be  addressed  before 
enactment  of  such  a  statute.  With 
respect  to  the  second  comment,  the 
Department  thinks  that  the  income  limit 
wall  not  be  a  problem  in  such  states,  as 

a  facility  cannot,  in  any  event,  receive 
credit  for  more  than  it  charges. 

5.  No  comments  were  received 
concerning  the  conforming  and 
technical  amendments  proposed. 
However,  the  recent  adoption  of  the 
charitable  facility  compUance 
alternative  has  necessitated  a 
conforming  amendment  to  that  section 
(see  §  124.516  below).  Otherwise, 
however,  no  changes  to  the  proposed 
technical  and  conforming  amendments 
have  been  made. 

6.  Dates.  Note  that,  with  respect  to 
faciUties  certified  under  the  alternative 
in  the  newly  adopted  §  124.516(b)(1). 
this  amendment  is  applicable  on  May  1, 
1995  or  the  beginning  of  the  faciUty's 
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next  fiscal  year,  whichever  is  later. 
Thus,  it  is  the  Department's  intention 
that  the  three-year  base  in  §  124.516  will 
operate  prospectively  only  with  respect 
to  the  amendment  to  the  charging 
restriction  of  §  124.516(b)(1).  For 
example,  a  nursing  home  applying  for 
certification  under  §  124.516(b)(1)  in 
1996  would  only  have  to  demonstrate 
that  it  had  not  charged  persons  with 
incomes  up  to  three  times  the  poverty 
level  for  that  part  of  the  three- year 
period  in  which  the  amendment  below 
applied  to  it,  not  for  the  entire  three- 
year  period. 

It  should  be  noted  that  the  changes 
adopted  below  will  not  have  the  same 
automatic  effect  for  other  nursing 
homes.  Rather,  unless  a  nursing  home 
has  failed  to  adopt  an  allocation  plan,  it 
will  generally  not  be  required  to  provide 
uncompensated  services  to  Category  C 
individuals  unless  it  takes  an 
affirmative  action  to  do  so,  through 
publication  of  a  revised  allocation  plan 
covering  Category  C  individuals.  See, 
§  124. 506(a)(l)(v)  below.  However,  to 
facilitate  prompt  coverage  of  such 
individuals,  a  facility  need  not  wait 
until  the  effective  date  of  these 
amendments  to  publish  a  revised 
allocation  plan  under  §  124.506(c),  but 
may  do  so  any  time  after  publication  of 
these  amendments,  with  the  effective 
date  of  the  revised  allocation  plan  being 
at  least  60  days  following  publication. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  rules  below  do  not  change  the 
existing  procedural  and  reporting 
requirements  for  obligated  facilities.  The 
Department  has  determined  that  the 
impact  will  not  approach  the  armual 
$100  million  threshhold  for  major 
economic  consequences  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

The  rules  below  contain  no 
information  collection  or  reporting 
requirements  which  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  124 

Grant  programs — health.  Health 
facilities.  Loan  programs — health.  Low 
income  persons. 


Dated:  January  12. 1995. 
Philip  R.  Lae. 

Assistant  Secretary  for  Health. 
Approved:  March  24. 1995. 
Dmum  E.  ShalaU, 
Secretary. 

For  reasons  set  out  in  the  preamble, 
subpart  F  of  42  CFR  part  124  is  hereby 
amended  to  read  as  follows: 

Subpart  F— Reasonable  Volume  of 
Uncompensated  Services  to  Persons 
Unable  to  Pay 

1.  The  authority  citation  for  42  CFR 
part  124.  subpart  F.  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  216;  42  U.S.C. 
300s(3). 

2.  The  first  two  sentences  of 

§  124.503(b)(4)  are  revised  to  read  as 
follows: 

§  124.503    Compliance  level. 

(a)  *   •   • 

(b)*   •   • 

(4)  Affirmative  action  plan  for 
precluding  future  deficits.  Except  where 
a  facility  reports  to  the  Secretary  in 
accordance  with  §  124.509(a)(2)(iii)  that 
it  was  financially  unable  to  provide 
uncomp>ensated  services  at  the  annual 
compliance  level,  a  facility  that  fails  to 
meet  its  annual  compliance  level  in  any 
fiscal  year  shall,  in  the  following  year, 
develop  and  implement  a  plan  of  action 
that  can  reasonably  be  expected  to 
enable  the  facility  to  meet  its  annual 
compliance  level.  Such  actions  may 
include  special  notice  to  the  community 
through  newspaper,  radio,  and 
television,  or  expansion  of  service  to 
Category  B.  or.  with  respect  to  nursing 
homes.  Category  C,  persons.   •   *   * 
*        •        •        *        * 

3.  Section  124.505  is  amended  by 
revising  paragraph  (a)(2)(ii)  and  adding 
(a)(2)(iii)  to  read  as  follows: 

§  124.505    Eligibility  criteria. 

(a)  •   *   • 

(2)*   *    * 

(ii)  Category  B — A  person  whose 
annual  individual  or  family  income,  as 
applicable,  is  greater  than  but  not  more 
than  twice  the  poverty  line  issued  by 
the  Secretary  pursuant  to  42  U.S.C.  9902 
that  applies  to  the  individual  or  family. 
If  persons  in  Category  B  are  included  in 
the  allocation  plan,  the  facility  shall 
provide  uncompensated  services  to 
these  persons  without  charge,  or  in 
accordance  with  a  schedule  of  charges 
as  specified  in  the  allocation  plan. 

(iii)  Category  C — With  respect  only  to 
persons  seeking  or  receiving  nursing 
home  services,  a  person  whose  annual 
or  family  income,  as  applicable,  is  more 


than  twice  but  not  greater  than  three 
times  the  poverty  line  issued  by  the 
Secretary  pursuant  to  42  U.S.C.  9902 
that  applies  to  the  individual  or  family. 
If  persons  in  Category  C  are  included  in 
the  allocation  plan,  the  facility  shall 
provide  uncompensated  services  to 
these  persons  without  charge,  or  in 
accordance  with  a  schedule  of  charges 
as  specified  in  the  allocation  plan;  and 
***** 

4.  Section  124.506  is  amended  by 
revising  paragraph  (a)(l)(iii)  through 
(a)(l)(v).  the  first  sentence  of  paragraph 
(b)(2).  and  by  adding  paragraph 
(a)(l)(vi),  to  read  as  follows: 

§  124.506    Allocation  ol  services;  plan 
requirement 

(a)(1)*   *   • 

(iii)  State  whether  Category  B  or.  in 
the  case  of  nursing  homes  only, 
Category  C  persons  will  be  provided 
uncompensated  services,  and  if  so. 
whether  the  services  will  be  available 
without  charge  or  at  a  reduced  charge; 

(iv)  If  services  will  be  made  available 
to  Category  B  persons  at  a  reduced 
charge,  specify  the  method  used  for 
reducing  charges,  and  provide  that  the 
method  is  applicable  to  all  persons  in 
Cnitegory  B; 

(v)  With  respect  to  nursing  homes 
nnly.  if  services  will  be  made  available 
to  Category  C  persons  at  a  reduced 
charge,  specify  the  method  used  for 
reducing  charges,  provided  that  such 
method  may  not  result  in  greater 
reductions  than  those  afforded  to 
Category'  B  persons,  and  provide  that 
this  method  is  applicable  to  all  persons 
in  Category  C;  and 

(vi)  Provide  that  the  facility  provides 
uncompensated  services  to  all  persons 
rligible  under  the  plan  who  request 
uncompensated  services. 

(b)(1)*   *   • 

(2)  If  no  plan  was  previously 
published  in  accordance  with  paragraph 
(a)(2)  of  this  section,  the  facility  must 
provide  uncompensated  services 
without  charge  to  all  applicants  in 
Categor>  A  and  Category  B.  and.  with 
respect  to  nursing  homes.  Category  C, 
who  request  service  in  the  facility.*   *   * 
•        •        •        •        • 

5.  Section  124.516  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1 24.51 6    Charitable  facility  compliance 
alternative. 

(a)*    *    * 

(b)*   *    * 

(l)(i)  For  facilities  that  are  nursing 
homes:  It  received,  for  the  three  most 
recent  fiscal  years,  no  monies  directly 
from  patients  with  incomes  up  to  triple 
the  current  poverty  fine  issued  by  the 


Secretary  pursuant  to  42  U.S.C.  9902, 
exclusive  of  amounts  charged  or 
received  for  purposes  of  claiming 
reimbursement  under  third  party 
insurance  or  governmental  programs, 
such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts; 

(ii)  For  all  other  facilities.  It  received, 
for  the  three  most  recent  fiscal  years,  no 
monies  directly  from  patients  with 
incomes  up  to  double  the  current 
poverty  line  issued  by  the  Secretary 
pursuant  to  42  U.S.C.  9902.  exclusive  of 
amounts  charged  or  received  for 
purposes  of  claiming  reimbursement 
under  third  party  insurance  or   , 
governmental  programs,  such  as 
Medicaid  or  Medicare  deductible  or 
coinsurance  amounts;  or 
***** 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  funding 
priority  for  fiscal  years  1995-1996  for 
the  Knowledge  Dissemination  and 
Utilization  Program. 

SUMMARY:  The  Secretary  proposes  a 
funding  priority  for  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1995-1996.  The 
Secretary  takes  this  action  to  ensure  that 
rehabiUtation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

DATES:  Comments  must  be  received  on 
or  before  May  1, 1995. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Betty  Jo  Borland,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW,  Switzer 
Building,  Room  3422,  Washington,  DC 
20202-2601. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8133. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  one  proposed  priority 
under  the  D&U  program,  in  the  area  of 
conmiunity  integration  for  individuals 
with  mental  retardation. 

Authority  for  the  D&U  program  of  * 
NIDRR  is  contained  in  sections  202  and 
204(a)  and  204(b)(6)  of  the 
Rehabihtation  Act  of  1973,  as  amended 
(29  U.S.C.  760-762).  Under  this  program 
the  Secretary  makes  awards  to  public 
and  private  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  or  tribal 
organizations. 

This  proposed  priority  supports  the 
National  Education  Goal  that  calls  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Under  the  regulations  for  this  program 
(see  34  CFR  355.32),  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

The  Secretary  will  announce  the  final 
funding  priority  in  a  notice  in  the 


Federal  Register.  The  final  priority  will 
be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  this  proposed  priority  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
6nal  priority. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  this  absolute 
priority: 

Proposed  Priority:  Facilitating 
Community  Integration  for  Individuals 
with  Mental  Retardation 

Background 

NIDRR  has  supported  Rehabilitation 
Research  and  Training  Centers  in  the 
area  of  mental  retardation  and 
developmental  disabilities  since  1965. 
In  addition,  NIDRR  has  supported  a 
number  of  research  projects  targeted  on 
this  population  in  areas  such  as 
transition  from  school  to  work,  public 
poUcy  and  expenditures  for 
developmental  disabilities  in  the  U.S., 
and  successful  transitions  from  nursing 
homes  into  the  community.  As  a  result 
of  such  research  and  training  efforts 
over  many  years,  a  large  body  of 
knowledge  now  exists  relative  to 
enabUng  individuals  with  mental 
retardation  to  live  in  their  communities. 

The  population  of  public  institutions 
for  persons  with  mental  retardation  has 
decreased  from  195,000  in  1967  to 
81,200  persons  in  1991,  (Lakin,  1993)  as 
a  result  of  public  policy  decisions  and 
vigorous  efforts  of  public  leadership 
groups  to  effect  deinstitutionalization. 
However,  successful  integration  into 
communities  that  includes  residential, 
employment,  and  full  participation 
components  is  not  easily  achieved. 

During  the  past  eight  years  there  have 
been  major  developments  in  the 
understanding  of  community  integration 
needs  and  strategies,  including:  Fimding 
models  that  allow  for  individualized 
options;  systems  for  assessing  support 
needs  for  an  individual  and  in  a 


community;  models  for  both  formal  and 
informal  support  systems,  and  for 
integrating  the  two  approaches;  and 
model  strategies  for  systems  change 
within  States.  (Homer,  1994).  Yet  in 
nearly  every  State,  policy  and  practice 
do  not  reflect  these  advances  in 
knowledge  and  understanding,  and  do 
not  take  advantage  of  the  best  practices 
models  and  implementation  strategies 
that  have  evolved  through  research  and 
practice. 

As  a  result,  innovative  supports  for 
living  in  their  own  home  or  community 
are  available  to  very  few  of  those  who 
potentially  could  benefit  from  them. 
Many  thousands  of  people  with 
developmental  disabilities  continue  to 
live  in  private  and  public  institutions 
and  "mini-institutions"  in  the 
community.  In  many  cases, 
"deinstitutionalization  has  resulted  in 
trans-institutionahzation".  (Taylor, 
1994)  There  are  approximately  64,800 
persons  with  mental  retardation  and 
related  conditions  who  are  not  receiving 
any  form  of  residential  services  and  who 
are  now  on  waiting  lists  for  community 
residential  services  (Lakin  et  al.,  1993). 
And,  although  48  percent  of  all 
individuals  with  mental  retardation 
nationwide  resided  in  large  congregate 
care  settings  in  1992,  there  were  8  States 
that  provided  services  to  more  than  60 
percent  of  consumers  in  family-scale 
settings  serving  six  or  fewer  individuals, 
while  conversely,  6  States  served  fewer 
than  10  percent  of  their  clients  in  such 
small  settings  (Braddock,  1994). 

Thus,  there  is  a  demand  for 
community  integration  assistance, 
coupled  with  a  tremendous  variation  in 
State  ability  to  meet  those  demands. 
This  variation  in  services  indicates  that 
there  is  a  critical  need  for  information 
about  innovative,  state-of-the-art 
practices  and  for  training  and  technical 
assistance  on  how  to  improve  policies 
and  practices  on  community  integration 
at  the  State  and  community  levels. 

NIDRR  received  substantial  public 
comment  on  its  1995  proposed 
priorities,  contending  that  there  is  a 
national  need  for  information  on  best 
practices  for  community  integration  and 
a  demand  for  training  of  service 
providers  and  consumers  to  help 
communities  overcome  the  challenges 
of  fully  including  all  of  their  citizens 
and  their  families,  and  to  make 
commimity  integration  a  reality.  State 
and  local  policy  makers,  regulators,  and 
service  agencies,  as  well  as  community 
service  providers  require  training  and 
technical  assistance  to  enable  them  to 
address  the  issues  that  will  emerge  as 
States  and  localities  move  toward  a 
system  of  individualized  supports. 
States  and  communities  require 


information  and  training  on  policies  and 
strategies  that  could  assist  them  in 
shifting  from  a  provider-driven  to  a 
consumer-driven  service  delivery 
system.  The  quality  of  community 
services  delivered  to  persons  with 
disabilities  and  their  families  v«ll  also 
depend  on  the  ability  of  educational, 
employment  and  residential  service 
agencies  to  effectively  address  the 
training  needs  of  their  approximately 
250,000  direct  service  personnel 
(Wallace,  T.  &  Johnson,  D.,  1992  and 
Braddock,  1994). 

The  Secretary  believes  that  there  is  a 
critical  need  for  dissemination  of 
information  on  model  programs, 
integrated  statewide  systems  of  service 
delivery,  exemplary  practices,  and 
systems  change  strategies.  In  addition, 
there  is  a  need  to  develop  more  effective 
mechanisms  for  training  community- 
level  service  providers  to  ensure  the 
implementation  of  best  practices,  and  to 
provide  training  and  technical 
assistance  to  consumer-directed  self- 
advocacy  organizations  and  parent 
organizations. 

Priority 

Under  this  priority,  the  Secretary 
supports  a  dissemination  and  technical 
assistance  center  that — (1)  identifies  and 
disseminates  exemplary  practices  in 
commimity  integration  for  individuals 
with  mental  retardation;  and  (2) 
provides  training  and  technical 


assistance  to  State  and  local  agencies, 
community-based  service  providers,  and 
consumer-controlled  advocacy 
organizations  to  facilitate  the  adoption 
of  exemplary  practices  in  community 
integration  for  individuals  with  mental 
retardation. 

In  addition  to  activities  proposed  by 
the  applicant  to  carry  out  fiiese 
purposes,  the  center  must  conduct  the 
following  activities. 

•  Design  and  implement  a  national 
information  resource  on  community 
integration  to  serve  policymakers  and 
administrators,  community-based 
service  providers,  consumer-controlled 
advocacy  organizations,  and  individuals 
with  mental  retardation  and  their 
famiUes,  ensuring  that  information  is 
available  in  accessible  formats 
appropriate  to  individuals  with  a  range 
of  sensory,  cognitive,  and  other 
disabihties; 

•  Prepare  materials  on  important 
topical  issues,  which  might  include,  for 
example:  Strategies  to  address  social 
and  cultural  barriers  to  full  inclusion; 
strategies  for  cross-agency  collaboratioii 
in  the  development  of  individualized 
services  or  case  management  practices; 
and  reasonable  accommodations  to 
facihtate  commimity  inclusion,  and  use 
them  in  information  dissemination, 
training,  and  technical  assistance 
activities  as  appropriate;  and 

•  Coordinate  with  existing  NIDRR- 
funded  projects  and  centers,  and  build 


upon  the  products  of  past  NIDRR 
projects  and  similar  efforts  funded  by 
other  Federal  agencies,  to  ensure  that 
the  best  and  most  current  information 
on  needs  and  best  practices  is 
incorporated  into  the  information 
dissemination,  training,  and  technical 
assistance  of  this  center. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3424,  Switzer  Building,  330  C  Street 
SW.,  Washington,  DC  between  the  hours 
of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34  CFR 
parts  350  and  355. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  March  28.  1995. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.1 33D,  Knowledge  Dissemination 
and  Utilization  Program) 
(FR  Doc.  95-7942  Filed  3-30-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Notice  of  Approved  First 

Amendment  to  Tribal/State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  pubUsh,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  First 
Amendment  to  the  Tribal/State  Gaming 
Compact  Between  the  Swinomish 
Indian  Tribal  Community  and  the  State 
of  Washington  executed  on  January  26, 
1995. 

DATES:  This  action  is  effective  March  31. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Indian 
Gaming  Management  Staff,  bureau  of 
Indian  Affairs.  Washington,  D.C.  20240, 
(202) 219-4068. 

Dated:  March  17.  1995. 
Ada  E.  Deer. 

Assistant  Secretary  -  Indian  Affairs. 
(FR  Doc.  95-7939  Filed  3-30-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Third 
Amendment  to  Tribal-State  Compact. 

summary:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-^97).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Third 
Amendment  to  the  Tribal/State  Gaming 
Compact  Between  the  Tulalip  Tribes  of 
Washington  and  the  State  of 
Washington  executed  on  January  26. 
1995. 

DATES:  This  action  is  effective  March  31. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202) 219-4068. 

Dated;  March  17,  1995. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
IFR  Doc.  95-7940  Filed  3-30-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureu  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal/State 
Compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary  - 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal/State 
Gaming  Compact  between  the 
Suquamish  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
January  26,  1995. 

DATES:  This  action  is  effective  March  31, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  DC  20240, 
(202) 219-4068. 

Dated:  March  17.  1995. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
IFR  Doc.  95-7941  Filed  3-30-95;  8:45  am) 
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The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldface  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Bo(ctfcx;e  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (i.e.  60  FR 
for  1995)  and  the  page  number.  Example:  24727  cite  as  60  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  included  in  the  Table  of  Federal  Register 
Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids,  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  in 
the  Federal  Register  since  January  1,  1995. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Richard  L.  Claypoole,  assisted  by  Maxlne  L.  Hill.  INQUIRIES,  tele- 
phone 202-523-5227. 


SUGGESTIONS  conceminer  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  sugrgestions  to  Martha  L.  Girard,  Director.  Office  of  the 
Federal  Re^ster,  National  Archives  and  Records  Administration,  Washington, 
DC  20408. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


TM* 

I  2  C2  RGS6fVGd) 

3(1993  Compiiation  and  Ports  ioo  and  101) 

4  

5  Ports: 

1-699  

700-1199  

1200-End,  6  (6  Reserved)  

7  Ports: 

0-26  

27-45  

46-51  

52  

5»-209 

210-299  

300-399  

400-699  

700-899  

900-999  

1000-1059  

1060-1119  

1120-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-End  

8  

9  Ports: 

1-199  

20O-End 

10  Ports: 

0-50  

51-199  

20O-3»  

400-499  

500-End 

II    

12  Ports: 

1-199  

200-219  

220-299  

300-499  

500-599  

600-End 

13   

14  Ports: 

1-59 

60-139  


Stock  Number 


Price 


(86^-022-00001-2)  $5.00 

(869-022-00002-1)  33.00 

(869-022-00003-9)  5.50 

(869-022-00004-7)  22.00 

(869-022-00005-5)  19.00 

(869-022-00006-3)  23.00 

(869-022-00007-1)  21.00 

(869-022-00008-0)  14.00 

(869-022-00009-8)  20.00 

(869-022-00010-1)  30.00 

(869-022-00011-0)  23.00 

(869-022-00012-8)  32.00 

(869-022-00013-6)  16.00 

(869-022-00014-4)  18.00 

(869-022-00015-2)  22.00 

(869-022-00016-1)  34.00 

(869-022-00017-9)  23.00 

(889-022-00018-7)  15.00 

(869-022-00019-5  12.00 

(869-022-00020-9)  30.00 

(869-022-00021-7)  30.00 

(869-022-00022-5)  15.00 

(869-022-00023-3)  30.00 

(869-022-00024-1)  35.00 

(86&-022-00025-0)  14.00 

(869-022-00026-8)  22.00 

(869-022-00027-6)  29.00 

(869-022-00028-4)  23.00 

(869-022-00029-2)  29.00 

(869-022-00030-6)  22.00 

(869-022-00031-4)  15.00 

(869-022-00032-2)  21.00 

(869-022-00033-1)  37.00 

(869-022-00034-9)  14.00 

(869-022-00035-7)  12.00 

(869-022-00036-5)  16.00 

(869-022-00037-3)  28.00 

(869-022-00038-1)  22.00 

(869-022-00039-0)  ........  20.00 

(869-022-0004O-3)  32.00 

(869-022-00041-1)  30.00 

(869-022-00042-0)  32.00 

(869-022-O0043-8)  26.00 


Revision 
Dote 


Jan.  1, 

1  Jan.  1, 

Jan.  1, 

Jan.  1, 
Jan.  1, 
Jan.  1, 


Jan. 
Jan. 
6Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


11^994 


Jan.  1, 
Jan.  1, 

Jan.  1, 
Jan.  1, 
«Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 

Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 

Jan.  1, 
Jan.  1, 


994 
994 
994 

994 
994 
994 


994 
993 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

994 
994 
993 
994 
994 
994 

994 
994 
994 
994 
994 
994 
994 

994 
994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


TMe 


Stock  Number 


Prtce 


140-199  (869-022-00044-6)  13.00 

200-1199  (869-O22-0OO45-4)  23.00 

1200-End  (869-022-00046-2)  16.00 

15  Ports: 

0-299  (869-022-00047-1)  15.00 

300-799  (869-022-0004&-9)  26.00 

800-End (869-022-0004^-7)  23.00 

16  Ports: 

0-149  (869-022-00050-1)  6.50 

150-999  (869-022-00051-9)  18.00 

1000-End  (869-022-00052-7)  25.00 

17Parts: 

1-199  (868-022-00054-3)  20.00 

200-239  (88»-022-00055-l)  23.00 

240-End (88»-022-00056-0)  30.00 

18  Ports: 

1-149  (869-022-00057-8)  16.00 

150-279  (869-022-00058-6)  19.00 

280-399  (869-022-00059-4)  13.00 

400-End (869-022-00060-8)  11.00 

19PortK 

1-199  (868-022-00061-6)  39.00 

200-End  (869-022-00062-4)  12.00 

20  Ports: 

1-399   (869-022-00063-2)  20.00 


400-499  (869-022-00064-1) 

500-End (869-022-00065-9) 

21  Ports: 

1-99  (869-022-00066-7) 

100-169  (869-022-00067-5) 

170-199  (869-022-00068-3) 

200-299  (869-022-00069-1) 

300-499  (889-022-00070-5) 

500-699  (869-022-00071-3) 

60O-799  (869-O22-00072-1) 

800-1299  (869-022-00073-0) 

1300-End  (869-022-00074-8) 

22  Ports: 

1-299  (869-022-00075-6) 

300-End (869-022-00076-4) 

23   (869-022-00077-2) 

24  Ports: 

0-199  (869-022-0007a-l) 

200-499  (869-022-00079-9) 

500-«99  (869-022-00080-2) 

700-1699  (869-022-00081-1) 

1700-End (869-022-00082-9) 

25  ^...... (869-022-00083-7) 

26  Ports: 

§§1.0-1-1.60 (869-022-00084-5) 

§§1.61-1.169 (889-022-00085-3) 


34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22.00 
13.00 

32.00 
23.00 
21.00 

36.00 
38.00 
20.00 
39.00 
17.00 
32.00 

20.00 
33.00 


Revision 
Dote 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1. 1994 

Jan.  1.  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1.  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1. 1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Stocic  Number 


§§1.170-1.300  (869-022-00086-1) 

§§1.301-1.400  (869-022-00087-0) 

§§1.401-1.440  (869-022-00088-8) 

§§1.441-1.500   (869-022-00089-6)  . 

§§1.501-1.640  (869-022-00090-0) 

§§1.641-1.850 (869-022-00091-8) 

§§1.851-1.907  (869-022-00092-6) 

§§1.908-1.1000 (869-022-00093-4) 

§§1.1001-1.1400  (869-022-00094-2) 

§§1.1401-End  (869-022-00095-1) 

2-29  (869-022-00096-9) 

30-39  (869-022-00097-7) 

40-49  (869-022-00098-4) 

50-299  (869-022-00099-3) 

300-499 (869-022-00100-1) 

500-599  (869-022-00101-9) 

600-End (869-022-00102-7) 

27  Ports: 

1-199  (869-022-00103-5) 

200-End (869-O22-00104-3) 

28  Ports: 

1-42  (869-022-00105-1) 

43-end  (869-022-00106-0)  . 

29  Ports: 

0-99  (869-022-00107-8) 

100-499  (869-O22-O0108-6) 

500-899  (869-022-00109-4) 

900-1899  (869-022-00110-8) 


Price 

24.00 
17.00 
30.00 
22.00 
21.00 
24.00 
26.00 
27.00 
24.00 
32.00 
24.00 
18.00 
14.00 
14.00 
24.00 
6.00 
8.00 

36.00 
13.00 

27.00 
21.00 

21.00 

9.50 

35.00 

17.00 


Revision 
Dote 


1900-1910  (§§1901.1  to  1910.999)  (869-022-00111-6)  33.00 

1910  (§§1910.1000  to  end)  (869-022-00112-4)  

1911-1925  (869-022-00113-2)  

1926  (869-022-00114-1)  

1927-End  (869-022-00115-9)  

30  Ports: 

1-199  (869-022-00116-7)  

200-699  (869-022-00117-5)  

700-End (869-022-00118-3)  

31  Ports: 

0-199  (869-022-00119-1)  

200-End (869-022-00120-5)  

32  Ports: 

1-39.  Vol.  I  

1-39,  Vol.  n 

1-39,  Vol.  m  

1-190 (869-022-00121-3)  

191-399  (869-022-00122-1)  

400-629  (869-022-00123-0)  

630-699  (869-022-00124-8)  

700-799  (869-022-00125-6)  

800-End (869-022-00126-4)  •. 


21.00 
26.00 
33.00 
36.00 

27.00 
19.00 
27.00 

18.00 
30.00 

15.00 
19.00 
18.00 
31.00 
36.00 
26.00 
14.00 
21.00 
22.00 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
*Apr. 
Apr. 

Apr. 
Apr. 

July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

sjuly 

July 

July 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
990 
994 

994 
994 

994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 
994 

994 
994 

984 
984 
984 
994 
994 
994 
991 
994 
994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprWng  a  Compiete  CFR  Set) 


TM* 


Stock  Numb«f 


33  Parts: 

1-124  (869-022-00127-2) 

125-199  (869-022-00128-1) 

200-End  (86e-022-00129-9) 

34  Ports: 

1-299  (869-022-00130-2) 

300-399  (869-022-00131-1) 

400-End (869-022-00132-9) 

35  (869-022-00133-7) 

36  Ports: 

1-199  (869-022-00134-^) 

200-End (869-022-00135-3) 

37   (869-022-00136-1) 

3a  Ports: 

0-17  (869-022-00137-0) 

18-End  (869-022-00138-8) 

39   (869-022-00139-6) 

40  Ports: 

1-51  (869-022-0014O-0) 

52 (869-022-00141-a) 

53-59  (869-022-00142-6) 

60  (869-022-00143-4)  . 

61-80  (869-022-00144-2) 

81-85  (869-022-00145-1) 

86-99  (869-022-00146-9) 

100-149  (869-022-00147-7) 

150-189  (869-022-00148-5) 

190-259  (869-022-00149-3) 

260-299  (869-022-00150-7) 

300-399  (869-022-00151-5) 

400-424 „ (869-022-00152-3) 

425-699  (869-022-00153-1) 

700-789 (869-022-00154-0) 

790-End (869-022-00155-8) 

41  Choptofs: 

1.  1-1  to  1-10  

1.  1-11  to  Appendix.  2  (2  Reserved) 

3-8  

7  

8  

9  

10-17  

18.  Vol.  I.  Parts  1^ 

18.  Vol.  II.  Parts  6-19  

18,  Vol.  in.  Parts  20-62  

19-100  

1-100  '. (869-022-00156-6) 

101  (869-022-00157-4) 

102-200  (869-022-00158-2) 

201-End (869-022-00159-1) 


Prtc« 


20.00 
26.00 
24.00 

28.00 
21.00 
40.00 
12.00 

15.00 
37.00 
20.00 

30.00 
29.00 
16.00 

39.00 
39.00 
11.00 
36.00 
41.00 
23.00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 
28.00 
27.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

9.50 
29.00 
15.00 
13.00 


Revision 
Dote 


July  1 
July  1 
July  1 

July  1 
July  1 
July  1 
July  1 

Julyl 
July  1 
Julyl 

July  1 
Julyl 
July  1 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

'July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1994 
1994 
1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1964 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1994 
1994 
1994 
1994 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  Complete  CFR  Set) 


Title 


Stocic  Numt>er 


Price 


Revision 
Dote 


42  Ports: 

1-399  (869-022-00160-4)  24.00 

400^29  (869-022-00161-2)  26.00 

430-End (869-019-00162-0)  36.00 

43  Ports: 

1-999  (869-022-00163-9)  23.00 

1000-3999  (869-022-00164-7)  31.00 

4000-End  (869-022-00165-5)  14.00 

44  (869-022-00166-3)  27.00 

45  Ports: 

1-199  (869-019-00167-1)  22.00 

200-499  (869-019-00168-9)  15.00 

500-1199 (869-O22-00169-8)  32.00 

1200-End  (869-022-00170-1)  26.00 

46  Ports: 

1-40 (869-022-00171-0)  20.00 

41-69  (869-019-00172-7)  16.00 

70-89  (869-019-00173-5)  8.50 

90-139  (869-022-00174-4)  15.00 

140-155  (869-019-00175-1)  12.00 

156-165  (869-019-00176-0)  17.00 

166-199  (869-022-00177-9)  17.00 

200-499  (869-022-00178-7)  21.00 

500-End (869-019-00179-1)  15.00 

47  Ports: 

0-19 (869-019-00180-8)  24.00 

20-39  (869-022-00181-7)  20.00 

40-69  .• (869-O22-00182-5)  14.00 

70-79  (869-019-0018a-2)  23.00 

80-End  (869-019-00184-1)  26.00 

4S  CtKipteis:. 

1  (Parts  1-51)  (869-022-00185-0)  36.00 

1  (Parts  52-99) (869-022-00186-8)  23.00 

2  (Parts  201-251) (869-022-00187-6)  16.00 

2  (Parts  252-299) (869-022-00188-4)  13.00 

a-6  (869-O22-O0189-2)  23.00 

7-14  (869-019-00190-5)  31.00 

15-28  (869-019-00191-3)  31.00 

29-End  (869-022-00192-2)  17.00 

49  Ports: 

1-99 (869-022-00193-1)  24.00 

100-177  (869-022-00194-9)  30.00 

178-199  (869-022-00195-7)  21.00 

200-399  (869-019-00196-4)  27.00 

400-999  (869-019-00197-2)  33.00 

1000-1199  (869-019-00198-1)  18.00 

1200-End  (869-022-00199-0)  15.00 

50  Ports: 

1-199  (869-019-00200-6)  20.00 

200-599  (869-019-00201-4)  21.00 

600-End (869-022-00202-3)  27.00 


Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1994 
1994 
1993 

1994 
1994 
1994 
1994 

1993 
1993 
1994 
1994 

1994 
1993 
1993 
1994 
1993 
1993 
1994 
1994 
1993 

1993 
1994 
1994 
1993 
1993 

1994 
1994 
1994 
1994 
1994 
1993 
1993 
1994 

1994 
1994 
1994 
1993 
1993 
1993 
1994 

1993 
1993 
1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprWng  a  Compl«t«  CFR  S«f) 


TM* 


Slock  Numbcf 


Prtc* 


RwvWon 
Dot* 


CFR  lnd»x  and  Findk>0>  Aids  (86&-022-00053-5)  38.00      Jan.  1.  1994 

Comptofe  199S  CFR  Mt  883.00  1995 

Complete  set  (one-time  maJlinsr)  188.00  1992 

Complete  set  (one-time  mailing)  223.00  US3 

Complete  set  (one-time  mailing)  244.00  IflM 

Subscription  (nruilled  as  issued)  264.00  1986 

Individual  copies 1.00  1995 

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  pennanent  reference  source. 

The  July  1,  1985  edition  of  32  CFR  ParU  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39.  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984,  containing  those 
parts. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1,  1984.  containing  those 
chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  through  March  31,  1994.  The  CFR  volume  issued  as  of  April  1,  1990  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1991 
through  June  30,  1994.  The  CFR  volume  issued  as  of  July  1,  1991  should  be  re- 
tained. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  January  1. 
1993  to  December  31,  1993.  The  CFR  volume  issued  as  of  January  1.  1993  should  be 
retained. 

Order  from  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) nuiy  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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Other  Related  PubHcolions 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  544.00 

Yearly     subscription     (without     FR 

Index  andLSA) 494.00 

Individual  copies  8.00 

Federal    Register    Document    Drafting 

Handbook  5.50 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations       20.00 

List  of  CFR  Sections  Affected,  1973-1985 

(Titles  28  through  41)  Vol.  HI  28.00 

(Titles  42  through  50)  Vol.  IV  25.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  26.00 

Federal  Register  Index: 

Yearly  subscription  24.00 

CFR  Index  and  Finding  Aids  38.00 


Revision  Date 


daily 
1991 

Jan.  1, 1994 

1990 
1990 


1994 


JANUARY  1995  11 

CHANGES  JANUARY  3.  1995  THROUGH  JANUARY  31.  1995 


Pa^e 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 
ProclaiTKitions 

6763 1007 

6764 3053 

6765 3333 

6766 4067 

Executive  Orders 

12640  Amended  by  EO  12945 4527 

12944 309 

12945 4527 

12946 4829 

12947 5079 

Administrattve  Orders 

Memorandums: 

Dec.  23,  1994 1003 

Jan.  4,  1995 3336 

Presidential  Determinations: 

No.  95-11  of  Dec.  30,  1994 2671 

No.  95-12  of  Dec.  31,  1994 2673 

No.  95-13  of  Dec.  31,  1994 2676 

TITLE  4-ACCOUNTS 

Proposed  Rules: 


21. 


.5871 


TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personriel 
Management  (Parts  1 — 1 1 99) 

211  Revised 3056 

230  Authority  citation  revised 3057 

230.402  (a)  through  (h)  redesig- 
nated as  (b)  through  (i);  new 

(a)  added;  new  (b),  new  (d)(1) 

and  new  (h)(2)  revised 3057 

300  Authority  citation  revised 3067 

300.104  (b)  revised 3067 

300.201  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  new 

(b)  added 3057 

300.301  (Subpart  C)  Added 3057 

300.407  (b)  revised 3057 

301.203  (c)  revised;  (d>  added 3057 

307.102  (c)  removed 3058 


307.103  Revised 3058 

307.104  Added 3058 

310.202  Revised 3058 

316  Technical  correction 3948 

316  Authority  citation  revised 3058 

316.201  Revised 3058 

316.301  Revised 3058 

316.302  (c)(3)  revised 3058 

330.201  Revised 3058 

330.202  (a)(1)  revised;  (c)  added 3059 

330.203  (a)(4)  and  (c)  revised;  (d) 
through  (g)  added 3058 

330.204  (a)  and  (b)(3)  revised;  (c) 
added 3058 

330.205  Revised 3059 

330.206  (a)(1).  (2)  and  (b)  revised 
3060 

330.207  (a),  (b),  (c)(1)  and  (d)  re- 
vised  3060 

330.208  (a)(1)  and  (b)  introductory 

text  revised;  (a)(4)  added 3061 

333.101  Revised 3061 

333.102  Revised 3061 

339.102  (b)  revised 3061 

340.202  (c)  revised 3061 

340.401  Revised 3061 

340.402  Revised 3061 

340.403  Revised 3062 

351  Authority  citation  revised 2678 

361.202  (c)(7)  added 3062 

351.203  Amended 3062 

351.301  Existing  text  designated 

as  (a);  (b)  added 3062 

351.302  (f)  and  (g)  added 3062 

351.303  (a)  revised;  (c)(3)  added 3062 

351.403  (a)  revised;  (b)(6)  re- 
moved; (b)(6)  redesignated  as 
(b)(5) 3062 

351.501  (b)(1)  and  (2)  revised 3062 

351.502  Revised 3063 

351.506  (b)  revised 3063 

351.605  Revised 2678 

351.608  (b)  revised;  (c)  and  (d)  re- 
designated as  (d)  and  (e);  new 

(c)  added 2678 

351.701  (a)  revised 3063 

351.702  (a)(4)  revised 3063 

351.704  (b)(5)  added 3063 

351.801—361.807  (Subpart  H)  Reg- 
ulation at  58  FR  32047  con- 
firmed  2678 

Revised 2679 

361.803  Regulation  at  59  FR  32873 

confirmed 2678 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1995  THROUGH  JANUARY  31.  1995 


TITLE  5     Chapter  I -Con. 

351.807  RejulatloriB  at  57  FR 
21890  and  59  FR  32873  con- 
firmed  2678 

363  Revised 3063 

532.279  Regulation  at  59  FR  54787 

confirmed 319 

(J)(5)   removed;    (JK6)    through 
(10)    redesignated    as    (JK5) 

through  (9);  Interim 5312 

532.285  Added 5310 

530.404  (b)(2)  corrected 3303 

581  Authority  citation  revised 5044 

581.104  (1X3)  removed 5044 

581  Appendix  A  revised 5044 

630.201  (b)  corrected 5252 

630.403  Heading  corrected 3032 

831.902  Amended 3339 

831.907  (c)  revised 3339 

831.910  Revised 3339 

842.802  Amended 3339 

842.806  (d)  revised 3340 

870  Technical  correction 5461 

871  Technical  correction 5461 

872  Technical  correction 5461 

873  Technical  correction 5461 

874  Technical  correction 5461 

890  Technical  correction 5461 

930.105  (a)  revised 3067 

930.106  Revised 3067 

930.108  Revised 3067 

930.109  (b)  revised 3067 

Chapter  Llll— Department  of 
EducoNon  (Parts  6301—6399) 

Chapter  LIII  Established 5817 


Proposed  Rules: 


300. 
430. 
432. 
451. 
531. 
551. 


.2546 
.5542 
.5642 
.5542 
.5642 
.2549 


TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  tt^e  Secretary 
of  Agriculture  (Parts  0—26) 

6.20—6.34  (Subpart)  Heading  re- 
vised; interim 1990 

Authority  citation  revised 1990 

Appendix  1  revised;  interim 1993 

Appendix  2  revised;  Interim 1994 

Appendix  3  added;  interim 1995 


6.20  Revised;  Interim 1990 

6.21  Revised;  interim 1990 

6.22  (a)  revised;  interim 1991 

6.23  Revised;  interim 1991 

6.24  Revised;  interim 1991 

6.25  (a).  (cKD  Introductory  text. 
(11).  (111).  (2)  and  (3)  revised; 
Interim 1992 

6.26  (aK3)  through  (6).  (b)(5)  and 
(O  removed;  (b)(1)  table,  (c) 
Introductory  text  and  (3)  in- 
troductory text  revised;  (d) 
and  (e)  redesignated  as  (e) 
and  (f);  new  (d)  added:  In- 
terim  1992 

6.27  (f)  and  (h)  amended;  Interim 
1993 

6.28  Amended;  Interim 1983 

6.29  (b)(3)  amended;  interim 1993 

6.30  (a)  Introductory  text  amend- 
ed; (a)(1)  and  (2)  removed;  In- 
terim  1993 

6.34  Removed;  Interim 1993 

Ctiapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Mari<eting  Practices),  Depart- 
rr>ent  of  Agriculture  (Parts 
27-209) 

52.53  (d)  Figures  11   through   14 

added 3533 

58.305  (b)  and  (c)  revised 4825 

58.325  Revised 4826 

58.347  Revised 4826 

68.1  (b)(2)  and  (43)  revised 5835 

201.49  Corrected 2493 

Ct^apter  II— Food  and  Consumer 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

272.1  (gM139)  added 1708 

273.7  (dKlKl)(B)  revised 1708 

Ctiapter  III— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

301.45-3    Regulation    at    59    FR 

46902  confirmed 5836 

301.50-3  (c)  amended;  (d)  revised; 

interim 2322 

301.64  Regulation  at  59  FR  51840 

confirmed 5087 


JANUARY  1995  -       IS 

CHANGES  JANUARY  3,  1995  THROUGH  JANUARY  31,  1995 


301.64-3    Regulation    at    59    FR 

61840  confirmed 5087 

319.37-1  Amended 3077 

319.37-5  (n)  amended 4630 

319.37-8  (e)  revised;  (g)  added 3077 

319.37-9  Amended 3078 

319.37-13    Footnote    11    redesig- 
nated as  Footnote  12 3077 

Chiapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400—499) 

400.650—400.658        (Subpart        T) 

Added;  interim 1997 

402  Added;  interim 2002 

Ctiapter  VII— Consolidated  Farm 
Service  Agency,  Department  of 
Agriculture  (Parts  700—799) 

782  Added 5089 

Ctiapter  VIII— Grain  Inspection, 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service),  Department  of 
Agriculture  (Parts  800—899) 

Chapter  VIII  Heading  revised 5835 

800.0  (b)(3)  and  (91)  revised;  Foot- 
note 1  removed 5835 

800.2  Revised 5836 

800.7  Revised 5836 

800.8  (b),  (d)  and  (e)  revised 5836 

Ctiapter  IX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900—999) 

925  Budget  of  expenses 3725 

929.152  Revised 2 

932  Budget  of  expenses 4532 

966  Budget  of  expenses 3 

966.161  (a)  and  (c)  revised 5560 

967  Stayed;  eff.  1-12-95  through 
12-31-97 2874 

979  Budget  of  expenses 5561 

982  Marketing  percentages 6564 

989  Budget  of  expenses 4534 


Ctiapter  X— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Milk),  De- 
partment of  Agriculture  (Parts 
1000-1199) 

1006.13  (d)(2)  stayed  in  part;  eff. 
1-1-96  through  2-28-96 320 

1032.7  (b)  stayed  in  part;  eff.  12-1- 

94  through  1-31-95 321 

Ctiapter  XIV— Commodity  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400—1499) 

Chapter       XTV       Nomenclature 

change 1710 

1421.1  Regulation  at  59  FR  34347 

confirmed 1709 

1421.3  Regulation  at  59  FR  34348 
confirmed 1709 

1421.4  Regulation  at  69  FR  34348 
confirmed 1709 

1421.6  Regulation  at  59  FR  34348 
confirmed 1709 

1421.7  Regulation  at  59  FR  34348 
confirmed 1709 

1421.8  Regulation  at  59  FR  34348 
confirmed 1709 

1421.9  Regulation  at  59  FR  34348 
confirmed 1709 

1421.11  Regulation  at  59  FR  34349 

confirmed 1709 

1421.14  Regulation  at  59  FR  34349 
confirmed 1709 

1421.16  Regulation  at  59  FR  34349 
confirmed 1709 

1421.17  Regulation  at  59  FR  34349 
confirmed 1709 

1421.18  Regulation  at  59  FR  34350 
confirmed 1709 

1421.19  Regulation  at  59  FR  34350 
confirmed 1709 

1421.20  Regulation  at  59  FR  34350 
confirmed 1709 

1421.22  Regulation  at  59  FR  34350 

confirmed 1709 

1421.29  Regulation  at  59  FR  34351 

confirmed 1709 

1421.202    Regulation    at    59    FR 

34361  confirmed 1709 

1421.205  Regulation    at    59    FR 
34351  confirmed 1709 

1421.206  Regulation    at    59    FR 
34361  confirmed 1709 


14  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3,  1995  THROUGH  JANUARY  31,  1995 


TITLE  7     Chapter  XlV-Con. 

1421.207  Regulation    at    58    FR 

34351  connrmed 1709 

1421.208  Reflation    at    56    FR 

34362  confirmed 1709 

1421.210  Regrulation    at    59    FR 

34352  confirmed 1709 

1421.211  Regrulation    at    58    FR 

34353  confirmed 1709 

1421.215    Regulation    at    59    FR 

34353  confirmed 1709 

1421.320  Regulation    at    58    FR 
34353  confirmed 1709 

1421.321  Regulation    at    56    FR 

34363  confirmed 1706 

1421323    Regulation    at    58    FR 

34363  confirmed 1706 

1421.324     Regulation    at    59    FR 

34363  confirmed 1700 

1425  Authority  citation  revised 


1425.3  (i)  and  (J)  redesignated  as 
(j)  and  (k):  (d).  new  (J)  and 
new  (k)  revised;  new  (1) 
added 2680 

1425.4  (a).  (bK7)  and  (c)  Introduc- 
tory text  revised:  (e)  and  (f) 
added 2681 

1425.6  (b)(2)  revised .2681 

1425.7  (a)  revised 2681 

1425.8  (b)(2)  and  (e)  revised 2681 

1425.9  Introductory  text,  (d)  and 

(g)  revised 2681 

1425.10  (bK3)  revised 2682 

1425.11  (c)(3)  revised .2682 

1425.14  (c)  revised 2682 

1425.16  Redesignated   as    1425.17; 

new  1425.16  added 2682 

1425.17  Redesignated  as  1425.18; 
new  1425.17  redesignated 
from  1425.16;  (a)(2),  (bKlXD. 
(ii),  (111),  (2)  and  (c)(2)  re- 
vised; (cX5)  added 2682 

1425.18  Redesignated  as  1425.19; 
new  1425.18  redesignated 
fl-om  1426.17 2682 

(a)  and  (1)  revised;  (bX5)  added 


1425.19  Redesignated  as  1425.20; 
new  1425.19  redesignated 
from  1425.18 2682 

1425.20  Redesignated  as  142S.21; 
new  1426.20  redesignated 
fi-om  1425.19 .2682 

Revised J683 


1425.21  Redesignated  as  1425.22; 
new  1425.21  redesignated 
from  1425.20 2682 

1425.22  Redesignated  as  1425.24; 
new  1425.22  redesignated 
ftom  1425.21 2682 

1425.23  Redesignated  as  1425.25 2682 

Added 2883 

1426.24  Redesignated  from  1426.22  , 


1425.25  Redesignated  fl*om  1425.23 

2682 
1427.1  Reguiation  at  59  FR  39252 

confirmed 1710 

1427.3  Regulation  at  59  FR  39252 
confirmed 1710 

1427.4  Regulation  at  59  FR  39253 
confirmed 1710 

1427.5  Regulation  at  59  FR  39253 
confirmed 1710 

1427.6  Regulation  at  59  FR  39253 
confirmed 1710 

1427.11  Regulation  at  59  FR  39263 

confirmed 1710 

1427.14  Regulation  at  59  FR  39253 

confirmed 1710 

1427.18  Regulation  at  59  FR  39263 

confirmed 1710 

1427.23  Regulation  at  59  FR  39254 

confirmed 1710 

1427.168    Regulation    at    59    FR 

39264  confirmed 1710 

1427.171    Regulation    at    59    FR 

39264  confirmed 1710 

1427.174  Regulation    at    59    FR 
39264  confirmed 1710 

1427.175  Regulation    at    56    FR 
39254  confirmed 1710 

1434.1  Regulation  at  59  FR  23790 

confirmed 322 

1434.6  Regulation  at  59  FR  23790 
confirmed 322 

1434.7  Regulation  at  59  FR  23791 
confirmed 322 

1434.13  Regulation  at  59  FR  23791 
confirmed 322 

1434.14  Regulation  at  59  FR  23791 
confirmed 322 

1434.16  Regulation  at  59  FR  23791 
confirmed 322 

1434.17  Regiilation  at  59  FR  23791 
confirmed 322 

1434.23  Regulation  at  59  FR  23791 
confirmed 322 

1434.24  Regulation  at  69  FR  23792 
confirmed 322 
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1434.26  Regulation  at  69  FR  23792 

confirmed 322 

1434.26  Regulation  at  59  FR  23792 
confirmed 322 

1434.27  Regulation  at  69  FR  23792 
confirmed 322 

1435.4  (c)  redesignated  as  (e);  new 

(c)  and  (d)  added 6837 

Chapter  XVII-Rural  Utilities  Serv- 
ice, Department  of  Agriculture 
(Parts  1700-1799) 

1710.2  Amended 3730 

1710.7  (d)(l)(vl)  removed 3730 

1710.106  (d)  redesignated  as  (e); 

new  (d)  and  (f)  added 3730 

1710.110    (cKlXli)    revised;    (c)(3) 

added 3730 

1710.112  (bXlO)  added 3731 

1710.115  (b)  revised 3731 

1710.116  Removed 3731 

1710.261  (b)  revised 3731 

1710.252  (b)  revised 3731 

1710.400—1710.407       (Subpart       1) 

Added 3731 

1710.401  0MB  number 3732 

1712  Removed 3734 

1714.6  (a)(2)  revised 3734 

1714.55—1714.59       (Subpart       B) 

Added 3734 

1717.856  (d)  removed 3735 

1717.860  (e)  removed 3736 

1719  Removed 3736 

1766.97  Table  amended 5097 

1755.98  Table  amended 1712,  5097 

1755.200  Added 5097 

1765.390  0MB  number 1711 

1755.397        Introductory        text 

amended 1711 

1765.522  0MB  number 1711 

1755.525  0MB  number 1711 

1755.860  0MB  number 1711 

1755.870  OMB  number 1711 

1755.890  OMB  number 1711 

1756.900  OMB  number 1711 

1773.2  Corrected 2874 

1785.17  (Subpart  A)  Removed 3736 


Ctiapter  XVill— Rural  Housing  and 
Community  Development  Serv- 
ice, Rural  Business  and  Cooper- 
ative Development  Service, 
Rural  Utilities  Service,  and  Con- 
solidated Farm  Service  Agency, 
Department  of  Agriculture  (Parts 
1800-2099) 

1944.161—1944.200  (Subpart  D)  Ex- 
hibits A  and  A-1  amended 4070 


1944.168  (i)  revised 

Proposed  Rules: 
1 

4070 

5597 

63 

3982 

54 

3982 

75 

379 

210 

5514 

220 

5514 

273 

2703 

274 

2703 

335 

5288 

400 

3106 

457 

5339 

723 

4871 

948 

5597 

1007 

65 

1032 

65 

1040 

4571 

1050 

379 

1093 

65 

1094 

65 

1096 

66 

1099 

65 

1108 

65 

1280 

380 

1406 

4571 

1413 

4571 

1421 

381 

1494 

3564 

1755 

..1758,  1769 

1948 

3566 

1951 

3566 

TITLE  8-AUENS  AND 
NATIONALITY 

Proposed  Rules: 


286. 


.3107 


16  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3,  1995  THROUGH  JANUARY  31.  1995 


TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  end  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

78.41  Regulation  at  59  FR  47534 

confirmed 2875 

(a)  and  (b)  amended;  interim 

4372 

91.3  (a)  and  (b)  amended;  OMB 

number 4536 

(a)  corrected;  CFR  correction 
4831 

91.5  OMB  number 4536 

91.6  OMB  number 4536 

91.14  (a)      Introductory      text 
amended 4536 

91.15  (a)  amended 4536 

92.308  (a){l)  amended 5128 

92.324  Amended 5128 

92.326  Amended 5128 

92.700—92.701  (Subpart  G)  Regru- 

lation   at   58   FR   29187   con- 
nrmed 4372 

97.2  Table  amended 2876 

112.1  Regrulatlon  at  59  FR  43445 

eff.  date  delayed  to  8-19-95 
2876 

112.4  Reflation  at  59  FR  43445 
eff.  date  delayed  to  8-19-95 
2876 

112.5  Regrulation  at  59  FR  43445 
eff.  date  delayed  to  8-19-95 
2876 

112.6  Regrulation  at  59  FR  43445 
eff.  date  delayed  to  8-19-95 
2876 

Chapter  III— Food  Safety  and  In- 
spection Sen/ice,  Meat  and 
Poultry  Inspection.  Department 
of  Agriculture  (Ports  300—399) 

51.1   Regrulation  at  59  FR  52235 

confirmed 5838 

51.3  Regulation  at  59  FR  52235 
confirmed 5838 

317.300  Headingr  and  (a)  revlBed; 

(b)  amended 176 

317.302  (a)  and  (c)  amended 176 

317.308  Amended 176 

317.309  (a)  through  (g)  revised; 
(h)(2)  amended 176 


317.312  (a)  revised;  (b)  Table  2 
amended;  (d)  redesigmated  as 
(R);  new  (d),  (e)  and  (f)  added 
186 

317.313  (a),  (b),  (gr).  (1).  (J),  (k).  (p) 
and  (q)(4)  revised;  (c) 
through  (f)  added 187 

317.345  (a)(2)  introductory  text, 
(ii)    and     (ill)    revised;     (c) 

amended 188 

317.354  Revised 189 

317.356  Revised 189 

317.360  Revised 191 

317.361  Revised 192 

317.362  Revised 193 

317.363  (b)(2)  introductory  text 
and  (3)  introductory  text 
amended 196 

317.369  (k)(5)  introductory  text, 

(i)(A)  and  (B)  amended 196 

317.380  (e)  and  (0  revised 196 

317.400     (a)     introductory     text, 

(c)(2)(lii)  and  (v)  amended 196 

381.400  (a)  amended 197 

381.409   (a)   through   (g)  revised; 

(h)(2)  amended 197 

381.412  (a)  revised;  (d)  redesig- 
nated as  (g);  new  (d),  (e)  and 

(f)  added 207 

381.413  (b),  (g),  (i),  (j),  (k),  (p)  and 
(q)(4)  revised;  (c)  through  (f) 
added 208 

381.445  (a)(2)  introductory  text, 
(ii)    and     (ill)     revised;     (c) 

amended 209 

381.454  Revised 210 

381.456  Revised 210 

381.460  Revised 211 

381.461  Revised 213 

(b)(3)  and  (4)  correctly  revised 

5762 

381.462  Revised 214 

381.463  (b)(2)  and  (3)  amended 217 

381.469  (m)(5)  amended 217 

381.480  (e)  and  (f)  revised 217 

381.500  (a)  introductory  text,  (1) 

introductory   text,   (c)(2)(iii) 

and  (V)  amended 217 

Proposed  Rules: 

1 4383 

3 4383 

85 6876 

381 3454 
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TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

Chapter  I  Policy  statements 4071 

32.52  (a)  revised 3737 

32.56  Revised 3737 

32.72  (a)(4)  revised... 324 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

602  Added 5841 

Proposed  Rules: 

20 4872 

35 4872 

50 3579 

52 4877 

430 4348,  5880 

440 4480 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I— Federal  Election 
Commission  (Parts  1—9099) 

1.14  (b)  redesignated  as  (c);  new 

(b)  added 4073 

Proposed  Rules: 

110 4114 

9003 3700,4114 

9004 3700,4114 

9006 3700,4114 

9007 3700,4114 

9033 3700,4114 

9034 3700,4114 

9037 3700,4114 

9038 3700,4114 

TITLE  12-BANKS  AND  BANKING 

Chapter  II— Federal  Resen^e 
System  (Parts  200-299) 

207  OTC  margin  stock  lists 5845 

219  Heading  revised 233 

219.1—219.7   Designated   as   Sub- 
part A;  heading  added 233 

219.1  Revised 233 

219.2  Introductory  text  revised 
233 

219.21—219.24  (Subpart  B)  Added 

233 


220  OTC  margin  stock  lists 5845 

221  OTC  margin  stock  lists 5845 

224  OTC  margin  stock  lists 5845 

230.4  (bX6Kiii)  amended;  interim 

5130 

230.8  (c)(6)(ii)  added;  interim 5130 

230    Appendix    A    amended;    in- 
terim  5130 

Appendix  B  amended;  interim 

5131 

261a  Re  vised 3341 

Chapter  VI— Farm  Oedit 
Administration  (Parts  600-699) 

607.2  Regulation  at  59  FR  37403 

eff.  12-31-94 325 

612  Regrulation  at  59  FR  24894  eff. 

12-31-94 325 

614.4240—614.4267      (Subpart      F) 

Regrulation  at  59  FR  46730  eff. 

1-4-95 2683 

614.4260  (c)(5)  introductory  text 

revised 2687 

614.4351    Regulation    at    59    FR 

37403  eff.  12-31-94 325 

614.4443    Regulation    at    59    FR 

46734  eff.  1-4-95 2683 

614.4710    Regulation    at    59    FR 

37404  eff.  12-31-94 325 

615.5131    Regulation    at    59    FR 

37404  eff.  12-31-94 325 

615.5201    Regulation    at    59    FR 

37404  eff.  12-31-94 325 

615.5210    Regulation    at    59    FR 

37404  eff.  12-31-94 325 

618.8320    Regulation    at    59    FR 

46734  eff.  1-4-95 2683 

618.8325    Regulation    at    59    FR 

46734  eff.  1-4-95 2683 

620.1  Regulation  at  59  FR  37406 

eff.  12-31-94 325 

630  Regulation  at  59  FR  46742  eff. 

1-4-95 2493 

Proposed  Rules: 

230 5142 

614 2552 

615 2552 

618 2552 
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TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1-199) 

101.3-2  Amended 5564 

108.503-8  (b)(2)  revised 4074 

122.54-1  Revised 4373 

122.57-3  Revised 4373 

Proposed  Rules: 

121 4389 

122 4674 

TITLE  14-AERONAUTICS  AND 
SPACE 

Ctiapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1  —  199) 


1.1  Amended 

11.25  (b)(3)  revised;  (b)(4)  and  (5) 

amended;  (bX6)  added 

26  Special  FAA  conditions 

39.13 5.  328.  330,  331,  334,  338,  1713. 

2324.  2494,  2496,  2878.  3739. 
4075.  4078.  5566.  5667 

71.1 5671 

71.1. ...339,  2007.  2008,  2009,  3534,  3536, 

3742 

Corrected 2497.  3536.  3537 

73.23 


.5075 


.5075 

...325 

2006. 

3741. 

.5669 
5672 

3538. 
4079 
5569 

.3743 


73.25 3743 

95 4374 

97.21—97.36 2010,  4081,  5573.  5674.  5676. 

5577 

121  Technical  correction 2497.  2687 

SFAR  No.  38-2  amended 6075 

121.366  (b)  corrected 3303 

129  Technical  correction 2497 

136  Technical  correction 2497 


Proposed  Rules: 

25 5794 

36 4114.4116 

39 66.  382.  384.  386.  388.  389,  393.  2033, 

2036,  2041,  2655.  2909,  3358,  3579, 

3581,  3683.  3586,  3587,  3688.  3590. 

3592,  4117,  4119,  5699 

61 395 

67 395 

71 396.  2043,  2044,  2046,  2047,  3106.  3109. 

3593.  3595.  3696,  3777.  4131,  4946. 

5601 

73 2048 

91 2557 

121 5794 

257 3356 

258 3778 

259 3596 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  II— National  Institute  of 
Standards  and  Technology,  De- 
portment of  Commerce  (Parts 
200-299) 

291  Added 4062 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1700.14  (a)(22)  added 4541 

Proposed  Rules: 


1700. 


.2716 


Pace 

TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

1.12  (g)  redesigTiated  as  (h);  new 
(g)  added;  (a)(1).  (b)(3).  (e) 
and  new  (h)(2)  amended 66688 

1.14  Added 66688 

1.15  Added 66690 

1.56  (c)  revised 34380 

(c)  Appendix  A  amended 38119 

15.03  Re  vised 66162 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234, 

62316 

Appendix  A  amended 42158 

33.7  (a)(l)(i)  revised 34381 

190.08  Introductory  text  revised 

17471 

190.10  (c)(1)  revised 34382 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

Chapter  II— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

200  Authority  citation  amended 

52695 

200.30-3  Regulation  at  58  FR 
62902  eff.  date  delayed  to  6-7- 

95 59137 

(a)(56)  added 63660 

(a)(57),  (58)  and  (59)  added 66700 

(0  revised 6 

200.30-4  (a)(10)  added 23794 

200.30-5  (b-2)  introductory  text 
and  (1)  revised;  (b-3)  and  (b- 
4)  redesignated  as  (b-4)  and 

(b-5);  new  (b-3)  added 43464 

(a)(6)   and   authority   citation 
removed 52695 

200.30-14  (g)(1)  introductory  text, 

(2),  (5)  and  (h)  revised 39680 

200.30-16  Introductory  text 
amended;  (b)  removed;  (c) 
and  (d)  redesignated  as  (b) 
and  (c);  new  (b)  and  new  (c) 
revised 39681 

200.41  (a)  revised 53936 


200.42     (b)(2)     redesignated     as 

(bK3);  new  (b)(2)  added 53936 

200.735-1—200.735-16  (Subpart  M) 
Authority  citation  revised ... 

200.735-5  (e)(l)(ii)  amended 

210  Authority  citation  revised 65631 

210.1-02  (1)  through  (aa)  redesig- 
nated as   (m)   through  (bb); 

new  (1)  added 65636 

210.3-06  (b)(1)  introductory  text 

amended;  (c)  added 65636 

210.3-09  (a)  and  (b)  amended;  (d) 

added 65636 

210.3-12  (f)  amended 65636 

210.3-20  Revised 65631 

210.4-08  (g)  revised 65636 

210.5-02  (b)  amended 65636 

210.5-04  (a)  revised;  (c)  amended 

65636 

210.6-07  Amended 65636 

210.6-10  Amended 65636 

210.7-05  (a)  revised;  (c)  amended 

65637 

210.9-07  Removed 65637 

210.12-01  Revised 65637 

210.12-02  Removed 65637 

210.12-03  Removed 65637 

210.12-05  Removed 65637 

210.12-06  Removed 65637 

210.12-07  Removed 65637 

210.12-08  Removed 65637 

210.12-10  Removed 65637 

210.12-11  Removed 65637 

211  Interpretive  releases 26109 

228.601  (c)(l)(ii)  revised;  (cX2)(iv) 

added 36260 

Table.  (b)(4)(iil).  (10)  and 
(25)(ii)  amended;  (b)(28)(iv), 
(99)(ii)  and  (c)(l)(ii)  note  re- 
vised; (c)(l)(vi)  note  redesig- 
nated as  (cKlKvl)  Note  1; 
(c)(l)(vl)  Note  2  added 67759 

229.401  (e)  amended;  authority  ci- 
tation removed 52695 

229.404  (b)  amended 65637 

229.512  (a)(lKiii)  amended;  (a)(4) 

revised 21649 

229.601  (OdMii)  revised;  (c)(2)(iv) 

added 36260 

(b)(21Xii)  amended 65637 

Table,  (bK4).  (10)  and  (25)(ii) 
amended;  (b)(99)(iii).  (c)(l)(li) 
note  and  (c)(3)(li)  revised; 
(c)(l)(vi)  note  redesignated 
as  (c)(l)(vi)  Note  1;  (c)(l)(vi) 
Note  2  added 67760 
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TITLE  17  Chapter  ll-Con. 

229.901  (c)  revised 636*2 

229.911         (aK2Kvi)        amended: 

(a)(2Kvii)  added;  (b)  revised 

63663 

230.135  (aM6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesigmated  as  (aXl):  (aK2) 
added 21650 

230.405  Amended 67761 

230.416  (aXlXix)  and  (x)  amended: 

(aXlKxi)  added 43470 

230.457  (o)  revised 21650 

230.462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.483  (e)(3KlIl)  added:  (eK4)  re- 
vised  36261 

(eXlKiv)  note  redeslgmated  as 
(eXlXlv)  Note  1;  (eXl)(iv) 
Note  2  added 67761 

230.485  Revised 

230.486  Revised 

230.487  (c)  revised 43465 

230.488  (cX2)  removed;  (cXD  re- 
designated as  (c) 67761 

230.502  (c)  revised 21650 

230.902  (bX7)  added 21650 

231  Interpretive  releases 26109 

232.12  (b)  amended 67761 

232.13  (d)  added 67761 

232.101  (aXlXl),  (ill),  (c)  heading. 
(2),  (3).  (8)  and  (10)  revised; 
(cXlS)  amended;  (bX3).  (4).  (5) 
and  (cM18)  through  (21)  added 
67761 

232.102  (a)  and  (e)  revised 67762 

232.301  Revised 36263.  49S73.  68066 

232.302  (b)  revised;  (c)  added 67762 

232.303  (aX3)  and  (4)  added 67762 

232.304  (a)  and  (d)  revised 67762 

232.306  (a)  note  amended 67762 

232.311  (b),  (c),  (d)  revised;  (e).  (f). 

(g)  and  (hX2)  amended 67763 

232.901  (a)  note  and  (cX4)  note 
added;  (d)  heading,  introduc- 
tory text  and  (2)  revised 67763 

232.902  (a)  note  added;  (e).  (g) 
heading.    Introductory    text 

and  (2)  revised 67763 

239.11  Form  S-1  amended 63683 

239.14  Form  N-2  amended 43468.  52702 


Form  N-2  amended;  authority 

citation  removed 52701 

239.15A  Form  N-IA  amended 43468 

Form  N-IA  corrected 48799 

Form  N-IA  amended;  author- 
ity citation  removed 52701 

239.16  Form  S-6  amended 43468,  67763 

Form  S-6  corrected 48799 

239.17a  Form  N-3  amended 43468, 

52702.  52703 

Form  N-3  corrected 48799 

239.17b  Form  N-4  amended. 43466 

Form  N-4  corrected 48799 

239.18  Form  S-11  amended 63683 

239.23  Form  N-14  amended 52695 

239.25  Form  S-4  amended 63683 

239.31  Form  F-1  amended 21650.  63683 

239.32  (bX2).  (d).  (g)  and  Form  F- 

2  amended 21651 

239.33  (aK4)  removed;  (aX5),  (6) 
and  (7)  redesignated  as  (aX4), 
(5)  and  (6);  (a)  introductory 
text.  (1),  (2),  new  (5)  and 
(bXD  through  (4)  revised; 
new  (a)(5)  and  Form  F-3 
amended 21652 

Form  F-3  amended 21653.  21654 

Corrected 25811 

239.34  Form  F-4  amended  ...21654,  21655. 

63683 

239.64  Form  SE  amended 67766 

239.65  Form  TH  amended 67767 

240  Phase-in  period  extended 42448 

Authority  citation  amended 55012, 

66709 

Technical  correction 5461 

240.3al2-8    (aXlKxiii)    and    (xiv) 

amended;  (aXlXxv)  added 54815 

240.3al2-ll  Added 55347 

240.3b-ll  Added 63684 

240.6a-2    (aKD    amended;    (aX3) 

and  (b)  revised 66700 

240.10b-10  (aK7)(lii)  redesignated 
as  (aX7Xiv);  new  (aX7Kiii) 
and  (eX9)  added;  (aX8)  re- 
vised; eff.  4-3-95 55012 

(c)  removed;  (d).  (e)  and  (f)  re- 
designated as  (c),  (d)  and  (e); 
note,  new  (d)  heading  and 
(10)  added;  (a),  (b).  new  (d) 
Introductory  text  and  (6)  in- 
troductory text  revised;  eff. 

4-3-95 59620 

(2X11X  A)  corrected 60555 

240.11AC1-3  Added;  eff.  4-3-95 55012 

240.12b-7  Amtnded 55347 
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240.12b-15  Amended 67764 

240.12b-25  (eX2)  amended 67764 

240.12dl-2  Heading  revised:  exist- 
ing text  designated  as  (a):  (b) 

added 55347 

240.13d-2  (c)  revised;  note  amend- 
ed  67764 

240.14a-2  Heading,  introductory 
text,  (a)  introductory  text, 
(b)  introductory  text.  (2)  and 

(3)  amended;  (b)(4)  added 63684 

240.14a-3  (b)  Introductory  text 
and     (eX2)     revised:      (bXD 

amended;  (bX12)  removed 52696 

240.14a-4  (aK3)  note  added 67764 

240.14a-6  (1)  introductory  text  re- 
vised  52696 

(n)  added 63684 

(m)  amended 67764 

240.14a-7  (b)  revised 63664 

240.14a-15  Added 63684 

240.14a-101  Amended 52696. 67764 

240. 14a-104  Added 63685 

240.14C-3    (a)    introductory    text 

revised;  (a)(2)  removed 52700 

(b)  note  removed 67765 

240.14C-5  (h)  amended 67765 

240.14C-101  Amended 67765 

240.14e-Ke)  amended 67765 

240.14e-7  Added 63685 

240.15AJ-1  (c)(1)  revised 66700 

240.15c2-12  (c)  through  (f)  redes- 
ignated as  (d)  through  (g); 
note,  (bX5),  new  (c).  (f)(9)  and 
(10)  added:  (a),  new  (d).  new 
(e)  and  new  (f)(3)  revised; 
new  (g)  amended;  eff.  in  part 

7-3-95  and  in  part  1-1-96 59609 

240.15c6-l  Regulation  at  58  FR 
52903  eff.  date  delayed  to  &-7- 

95 J9137 

240.17Ad-16  Added 63661 

240.17a-21  (aX4)  revised 66701 

240.17a-23  Added;  eff.  6-l-«5 66709 

240.19b-4  (e)  revised 66701 

241  Interpretive  releases 26109 

249.208a    (c)    added;    Form    8-A 

amended SS347 

Form  8-A  amended 67765 

Form  8-A  corrected 3079 

249.220f  Form  20-F  amended 21656, 

65632,  65637,  65640 

249.308  Form  8-K  amended 67765 

249.310  Heading  revised:  Form  10- 

K  amended 67765 


249.310b  Form  10-KSB  amended 

67765 

249.311  Form  11-K  amended 6776S 

249.322  Form  12b-25  amended 67766 

249.444  Form  SE  amended 67766 

249.447  Form  TH  amended 67767 

249.636     Added:      Form     17A-23 

added:  eff.  6-1-95 66710 

249.803  Form  X-15AJ-2  amended 

66701 

249.819  Form  19b-4  amended 66701. 

66702 

250  Conrmient  request 55673 

250.7  (a)  revised:  (bK2XI)  and 
(3X1)  amended:  authority  ci- 
tation removed 21927 

250.26  (bX2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (a)(5)  revised 21927 

250.41  (c)  revised 21926 

250.42  Revised 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

250.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

250.111  Removed 67766 

259.5b  Form  U5B  amended 67766 

259.5s  Form  U5S  amended  ...21928.  67766 

259.101  Form  U-1  amended 67766 

259.212a  Form  U-12(I)-A  amended 

21929 

259.212b  Form  U-12(I)-B  amended 

21929 

259.313  Form  U-13-60  amended 36262 

259.603  Form  SE  amended 67766 

259.604  Form  TH  amended 67767 

260.0-12  Removed 67766 

269.8  Form  SE  amended 67766 

269.10  Form  TH  amended 67767 

270.2al9-2  (a)(4)  corrected 15501 

270.6e-3(T)  Amended 43467 

270.20a-l  (a)  amended:  (c)  re- 
moved  527n 

270.20a-2  Removed 52700 

270.20a-3  Removed 52700 

270.20a^  Removed 52700 

270.30d-l  (b),  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  new 
(b)  added 52700 


Note:  Boldkic*  pog*  numbw*  Indkx**  1994  chongM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1994  THROUGH  JANUARY  31,  1995 


TITLE  17   Chapter  ll-Con. 

274  Authority  citation  revised 43467, 

52701 
274.11     Authority     citation     re- 
moved  52701 

274.11A  Form  N-IA  amended 43468 

Form  N-IA  corrected 46799 

Form  N-IA  amended;  author- 
ity citation  removed 52701 

274.11a-l  Form  N-2  amended 43466, 

52702 

Authority  citation  removed 52701 

274.11b  Form  N-3  amended 43468, 

52702.  52703 

Form  N-3  corrected 46799 

274.11c  Form  N-4  amended 43468 

Form  N-4  corrected 48799 

274.51  Authority  citation  re- 
moved  52701 

274.101  Authority  citation  re- 
moved  52701 

274.403  Form  SE  amended 67766 

274.404  Form  TH  amended 67767 

275  Authority  citation  revised 21661 

275.204-1  (b)(1)  revised 21661 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 

Chapter  IV— Department  of  tt>e 
Treasury  (Parts  400—499) 

402  Authority  citation  revised 53731 

402.2d  (j)  amended 53731 

405  Authority  citation  revised 53731 

405.3  (a)(4)  and  (5)  removed; 
(a)(6),  (7).  (8)  and  (c)(5)  redes- 
ignated as  (a)(4),  (5),  (6)  and 
(c)(6);  heading,  new  (a)(5)  and 
(c)(6)  revised;  new  (cK5)  and 

(7)  added  (0MB  number) 53731 

(c)(5)  corrected 55910 

Proposed  Rules: 

1 22145,  25351,  27312,  30885,  37189, 

66822 

3 37446.43620 

4 25351,27312 

30 25351,27312 

35 54139,64359 

36 54139,64359 

150 25351.  27312 

200—399  (Ch.  U) 61843 

210 16576.  21810.  21814.  42187 

228 36264.  42449.  46304.  55385 

229 21814,  36264,  42449,  46304.  46365, 

55385 


230 16576.  36264.  46304,  55385,  65641 

232 36264 

239 16576,  36264.  42187.  46365,  553a5 

240 19685.  21681.  22773,  29393.  29398, 

33236.  34781.  36264.  42449.  46365. 

48579.  50866.  52723.  55014.  55385. 

63652,  63662 

249 19685,  21810,  21814.  21821.  29393, 

29398,  36264,  42449,  46304 

4040 

250 36264,  67248 

259 36264,  48183 

260 36264 

269 36264 

270 16576,  28286,  36264.  39311 

274 16576.  36264.  42187.  55385 

402 32155 

404 32155,  58792 

4576 


405. 


449. 


.58792 

....4576 
.66496 

....5602 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chiapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Ports  1  —399) 

2  Authority  citation  revised 4852 

2.4  (d)  removed;  (e)  through  (h) 
redesignated  as  (d)  through 
(g) 4852 

2.22  Added 55039 

2.23  Added 66718 

2.24  Added 347 

2.25  Added;  interim 65938 

11  Appendix  A  revised 54815 

34  Authority  citation  revised 48  )2 

34.1  (c)(1)  and  (2)  revised 4852 

34.2  Revised 4863 

34.3  Heading  and  introductory 
text  revised;  (e)(5)  and  (6) 
amended;  (e)(7),  (f)  and  (g) 
removed;  (h)  through  (n)  re- 
designated as  (f)  through  (1) 
4853 

34.4  (a)  revised;  (c),  (g)  and  (h) 
removed;  (d)  and  (e)  redesig- 
nated as  (c)  and  (d);  new  (c) 
and  new  (d)  revised;  (e)  added 


.4853 


Note:  BokMoc*  pog*  numbvn  indtcol*  1994  chongM. 


JANUARY  1995 
CHANGES  APRIL  1,  1994  THROUGH  JANUARY  31.  1995 


34.10  Revised 4853 

35.10  (c)  added 40240 

35.13  (a)(2)(ii)  and  (iii)  redesig- 
nated as  (a)(2)(iii)  and  (iv); 
(aK2)(i).  new  (iii)  and  (d)(1) 
introductory  text  revised; 
new   (a)(2)(ii)   added;    (h)(24) 

amended 4853 

35.23  Added;  interim 65938 

41  Authority  citation  revised 4854 

41.3  Amended 4854 

41.7  Revised 4854 

131—141  (Subchapter  D)  Heading 

revised 4855 

131.50  Revised 4855 

131.80  Added 4855 

141  FERC  Form  No.  715  amended 

15335 

141.1  (b)  heading  and  (2)  revised 

1718 

154  Order  on  rehearing 54128 

Order  on  rehearing 2011 

154.42  Removed 40243 

154.63  (b)(l)(v)  added 40240 

154.91  Removed .40243 

154.92  Removed .40243 

154.93  Removed 40243 

154.94  Removed 40243 

154.95  Removed .40243 

154.96  Removed 40243 

154.97  Removed 40243 

154.98  Removed 40243 

154.99  Removed 40243 

154.100  Removed 40243 

154.101  Removed 40243 

154.102  Removed 40243 

154.103  Removed 40243 

154.105  Removed 40243 

154.106  Removed 40243 

154.107  Removed 40243 

154.108  Removed 40243 

154.109  Removed 40243 

154  109a  Removed 40243 

154.109b  Removed 40243 

154.110  Removed 40243 

157  Order  on  rehearing 54128 

Order  on  rehearing 2011 

157.23—157.41  (Subpart  B)  Re- 
moved  40243 

161  Rehearing  denied 15336 

161.1  Revised 32897.  52904 

161.2  Re  vised 32897 

(c)  revised 52904 

161.3  (h)  removed;  (i)  through  (1) 
redesignated  as  (h)  through 
(k);  new  (h)  and  new  (i)  re- 
vised  32898 


(e),  (h)  and  (k)  revised 52904 

250  Rehearing  denied 15336 

250.16  (a)(3),  (c)(1)  and  (d)(1)  re- 
vised  32885 

Revised 32898 

(a)  revised 52904 

270  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

271  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

272  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

273  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

274  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

275  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

284  Order 16537.23624.49574 

Notice 19637,22753.29716,38901 

Rehearing  denied 35462,  65707 

Order 1718 

284.286  (c)  revised 32899 

292  Authority  citation  revised 4856 

292.101  (b)(1)  revised 4856 

292.202  (b),   (d),   (e)  and  (h)  re- 
vised; (s)  added 4857 

292.204  (a)(1)  and  (b)(2)  revised 4857 

292.205  (a)(1).  (2)(i)  introductory 

text  and  (b)(1)  revised 4857 

292.207(a),  (b)  and  (d)  revised 4858 

292.601  (c)  revised 40470 

294  Authority  citation  revised 4859 

294.101  (b)(5)  and  (f)  added 4859 

341.4  (f)  revised 40256 

342  Authority  citation  revised 59146 

342.2  (a)  revised 59146 

342.3  (e)  revised 40256 

(b)  revised 59146 

342.4  (a)  revised 40256,  59146 

343.3  (a)  amended 40256 

346  Added 59146 

347  Added 59147 

347.1  (e)  introductory  text  and 

(5)(vi)  revised 358 

348  Added 59160 

Order  on  rehearing .358 

375  Authority  citation  revised 1718 

375.302  (t)  and  (u)  added 53351 

375.303  (1)  revised 1718 


NOTE:  Boidkic*  pa0»  numbws  indteat*  1994  chongM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31,  1995 


TITLE  18   Chapter  l-Con. 

381.302  (a)  amended 2S563 

381.303  (a)  amended 25563 

381.304  (a)  amended 25563 

381.305  (a)  amended 25563 

381.403  Amended 25563 

381.404  Amended 25563 

381.506  (a)  amended 25563 

381.601  Amended 25563 

381.801  Amended 25563 

382  Authority  citation  revised 4859 

382.102  (h)   through   (k)  revised: 

(1),  (m)  and  (n)  removed;  (o) 
through  (s)  redesignated  as 
(1)  through  (p) 4859 

382.201     (a)     and     (b)     revised: 

(bH4)(ii)  amended 4860 

385  Authority  citation  revised 63247 

385.702  (b)  removed;  (c)  redesig- 
nated as  (b) 4860 

385.708  (b)(1).  (2)(1).  (3).  (4).  (c) 
heading,  (1).  (2)  and  (d) 
amended 4860 

385.711  Heading  and  (a)(l)(i) 
amended 4860 

385.712  Heading  and  (a)  amended 


385.713     (a)(2)(i).     (iv)    and     (3) 

amended 4860 

385.717  Removed 4860 

385.2011  Heading.  (cK3).  (e)(1).  (2) 
and  (4)  revised;  (a)<6)  added 
1718 

385.2013  Added 63247 

Chapter  III— Delaware  River  Basir> 
Commission  (Parts  400—499) 

420  Authority  citation  revised 64571 

420.31  (d)  and  (f)  revised 64571 

Chapter  XIII— Tennessee  Valley 
Authority  (Parts  1300-1399) 

1312  Authority  citation  revised 

1312.1  (a)  amended 5259, 

1312.3  (a)(6)  added:  (i)  revised  ...5259, 

1312.4  Heading  and  (a)  revised; 
(c)  added 5259, 

1312.7  (b)(4)  added 5259, 

1312.12  Revised 

1312.13  (e)  added 5259, 

1312.19  Revised 

1312.20  Added 5259, 

1312.21  Added 5259, 


.5259 
5260 
5260 

5260 
5261 
.5261 
5261 
.5259 
5261 
5261 


Proposed  Rules: 

1—399  (Ch.  I) 54651.  56421 

35 26297.  35274.  41739 

154 3111 

158 3141 

201 3141 

250 3141 

260 3141 

284 15672.  15677.  27251,  40493.^0340 

3141.  3783 

342 40493 

346 40493 

347 40493 

348 39965 

357 40493 

385 40493.  59715.  60926 

420 39991 

803 29563 

804 29563 

805 29563 

1310 53948 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  the 
Treasury  (Parts  1  —  199) 

4  Authority  citation  amended 23795 

4.2  (a)  amended 23795 

4.2a  Removed 23795 

4.14  (b)(1).  (2)(il)  introductory 
text,  (B)  and  (dXDdi)  amend- 
ed  18461 

4.30  Regulation  at  58  FR  68523 

confirmed 46755 

4.93  (b)(1)  and  (2)  amended 39662 

4.94  (b)  amended 39663 

10  Authority  citation  amended 

25566.30293 

10.1  (a)  introductory  text,  (2). 
(b).  (d).  (f)  and  (h)(2)  revised: 
(a)(1),  (i)  and  (j)(2)  amended; 
(a)(3)  removed 25566 

10.8  Revised 25567 

10.9  Revised 25566 

10.108  Revised 17474 

10.151—10.153  Undesignated  cen- 
ter heading  revised;  interim 
30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38546 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

10.151  Revised;  interim 30293 


Note:  BoMfoc*  pog*  numbcn  Indteat*  1994  changM. 


JANUARY  1995 
CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31,  1995 


Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  ft-23-94 43283 

10.152  Revised;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.153  (b),  (d)(2),  (3)  and  (f) 
amended;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-2^-94 43283 

10.172  Amended 25569 

10.173  Revised 25569 

10.175    (c)(3)    and    (4)    removed: 

(c)(5)  redesignated  as  (c)(3): 
new  (c)(3)  and  (e)(1)  revised 

25569 

10.192  Amended 25570 

10.198  Revised 25570 

12.104g  Table  amended 32903 

(b)  table  amended 54818 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1).  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  introductory  text;  (a) 
heading  and  (b)  added:  in- 
terim  31520 

19  Authority  citation  amended 

51494 

19.6  (a)(1)  amended 51494 

19.12  (a)(1)  amended 51494 

19.44  (g)  added 51494 

24.16  Regulation  at  58  FR  68523 
confirmed 46755 

(bK14)  and  (d)(2)  removed; 
(bK15).  (16)  and  (d)(3)  redesig- 
nated as  (b)(14),  (15)  and 
(dK2);  (b)(5).  (13),  new  (14), 
(c)(3).  (e)(2)(il),  (fK4).  (g)(1) 
Introductory  text.  (iv).  (2) 
and  (3)  introductory  text  re- 
vised; (c)(1).  (2).  (eK2Ki). 
(f)(3)  and  (g)  introductory 
text  amended;  new  (d)(3)  and 
(gKl)(vi)  added 46756 

24.17  Regiilation  at  58  FR  68526 
confirmed 46755 

101  Authority  citation  revised 30294 

101.1  (o)  added;  authority  cita- 
tion removed;  interim 30293 

Regulation  at  59  FR  30293  and 
30294  eff.  date  delayed 38548 


Regulations  at  59  FR  30293  and 
30294  eff.  date  delayed  8-23-94 
43283 

101.3  (b)  table  amended 16122,  41973. 

50690 
(b)  table  amended 5313 

101.4  Authority     citation     re- 
moved; interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

111  Authority  citation  amended 

30294 

User  fee  due  date 53086 

111.3  (e)  added;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 36548 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  a-23-94 43283 

112.0  Amended 51494 

112.2  (b)  revised 51494 

112.21  Revised 51495 

112.25  Revised 51495 

113.63  (a)(1)  revised 51495 

113.73  Ca)(l)  revised 51495 

118.4  (g)  revised;  (1)  added 51495 

122.15  (b)  table  revised 67622 

122.24  (b)  table  amended 16122 

122.38  Regulation  at  58  FR  68526 

confirmed 46755 

123  Authority  citation  amended 

23795,30294 

123.1  (c)  amended 23795 

123.4  (c)  amended 25570 

123.8  Regulation  at  58  FR  68526 

confirmed 46755 

123.12  (a)(1)  and  (2)  amended:  (b) 
revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.13  Authority     citation    re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.14  Authority     citation     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 


Note:  aoMlac*  pog*  numbws  indteat*  1994  changet. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31.  1995 


TITLE  19  Chapter  l-Con. 

123.15  Authority    citation     re- 
vised; Interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regrulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.16  Authority  citation  revised; 
interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  &-23-94 43283 

123.17  Authority     citation     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.18  Authority     citation     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548. 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

125.0  Re  vised 61495 

125.1  Revised 51495 

125.11  (a)  aod  (b)  amended 51495 

125.21  Revised 51495 

125.22  Revised 51495 

125.23  Revised 51496 

126.24  Revised 51496 

125.32  Revised 51496 

125.33  (a)  amended 51496 

125.34  Amended 51496 

125.35  Revised 51496 

125.36  Amended 51496 

125.41  Revised 51496 

125.42  Amended 51496 

128  Authority  citation  revised 30294 

128.21  (a)(4)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.23  Revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

128.24  (b)  and  (c)  amended:  (d) 

and  (e)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.25  Revised;  interim 30295 


Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

128.26  Removed;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

133  Authority  citation  amended 

55997 

133.52  (cK3)  amended 55997 

134.55  Regulation  at  58  FR  68526 

confirmed 46755 

(b)  revised 46757 

141  Authority  citation  amended 
30295 

141.4  Revised;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

141.113  (b)   through   (g)   redesig- 
nated as  (c)  through  (h);  new 
(c)  amended;  new  (b)  added 
61800 

142  Interpretation 17474 

143.21  (1)  added;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.23  (i)  and  (j)  added;  interim 

30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

143.26  Added;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

145  Authority  citation  amended 

25570.30296 

145.31  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 
date  delayed  to  8-23-94 43283 

145.32  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-2^-94 43283 

145.35  Amended 25570 


NOTE:  BoMtoc*  poQ*  number*  Indkot*  1994  changM. 


JANUARY  1995 
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146.4  (h)  amended 51496 

146.40  (b)  redesignated  as  (c);  new 

(b)  added 51497 

146.66  (a)  amended 51497 

148  Authority  citation  amended 

30296 

148.12  (b)(2Kii)  amended;  interim 

30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.51  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

148.64  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

159.6  (a),  (b)  and  (c)  amended;  (d) 

revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  delayed 38548 

Regulation  at  59  FR  30296  eff. 

date  delayed  to  8-23-94 43283 

171    Regulation   at  59   FR   14746 

confirmed 55999 

174.12  (c)  revised 34971 

174.14  (d)  revised 34971 

175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-29-94 16895 

Interpretation 58771,60892 

178.2  Table  amended  (0MB  num- 
bers)   25571.  51497 


Chapter  ll-Unlted 
national  Trade 
(Parts  200-299) 


States    Inter- 
Commission 

66722 


201.13  (m)  added 

206  Regulation  at  59  FR  5091  con- 
firmed   19638 

Authority  citation  revised 10 

206.2—206.8  (Subpart  A)  Revised; 

interim lo 

206.11—206.19    (Subpart    B)    Re- 
vised; interim 12 

206.34  Revised;  interim 16 

206.35  Revised:  interim 17 

206.51—206.55    (Subpart    F)    Re- 
vised; interim 17 

207  Authority  citation  revised 21 

207.1  Revised:  interim 21 

207.2  (e)  revised;  interim 21 


207.7  (a)(3)(li),  (b)(10),  (d).  (e) 
heading,  (1),  (0(1).  (2)  and  (g) 
revised 66723 

207.8  Revised:  interim 21 

207.10  (a)  and  (c)(2)  revised:  (d) 
removed;  interim 22 

207.11  Revised;  interim ....22 

207.21  (b)  revised:  interim 22 

207.22  Revised 66724 

207.23  (a)  and  (b)  revised:  (d) 
added 66724 

(c)(2)  revised;  interim 22 

207.29  Added;  interim 22 

207.40  (a)  and  (b)  revised;  interim 

22 

207.46  Added;  interim 23 

207.90-207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 

210  Re  vised 39039 

Authority  citation  revised 67626 

210.3  Amended:  interim 67626 

210.4  (dK3)  corrected 64286 

(d)(2)(iii)  revised:  interim 67626 

210.5  (b)(2)  and  (4)  revised;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  added;  in- 
terim  67626 

210.12  (a)(9)(i)  corrected 64286 

210.14  Heading  revised:  (e)  added: 

interim 67627 

210.16  (c)(2)  amended;  interim 67627 

210.21  (a)(2)  revised:  (d)  redesig- 
nated as  (e):  new  (d)  added; 
interim 67627 

210.22  (b)  removed:  (c)  redesig- 
nated as  (b);  interim 67627 

210.23  Amended;  interim 67627 

210.24  (a)(1)  and  (b)(2)  revised: 
(a)(2)  removed:  (aK3)  redesig- 
nated as  (a)(2):  interim 67627 

210.39  (b).  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  new 
(b)  added;  interim 67627 

210.41  Revised:  interim 67628 

210.42  (a)(l)(i).  (b).  (c)  and  (h)(3) 
revised:  interim 67628 

210.43  (a)(1)  and  (d)(1)  amended; 
interim 67628 

210.49  (a)  revised;  interim 67628 

210.50  (a)(3)  revised;  (bX2)  amend- 
ed: (c)  and  (d)  added;  interim 
67628 

210.51  (b)  and  (c)  revised;  interim 
67629 


Note:  BokJtac*  pag«  numbm  indteat*  1994  changM. 
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TITLE  19  Chapter  ll-Con. 

210.52  (c)  revised;  (e)  removed;  (f) 
redesignated  as  (e);  interim 

67629 

210.68  Appendix  A  corrected 64286 

210.70  Revised;  interim 67629 

211  Removed 39039 

Proposed  Rules: 

4 25376 

10 54S37 

12 26151 

101 23817,  41992,  43313.  50717 

103 46007 

122 50717 

123 56014 

141 32942,  36102 

142 36102 

148 56014 

177 18771.  32942 

191 31177.  41994 

201 18982 

207 18982 

210 3785 


353. 
356. 
356. 


.80 
.80 
.80 


TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.4  (g)(1)  revised 28765 

Ctiapter  III— Socicrt  Security  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  400-499) 

404.612  (g)   redesignated  as  (h): 

new  (g)  added 44923 

404.614  (a)  revised 44923 

404.615  (d)  added 44923 

404.633       Undesignated       center 

heading  and  section  added 44924 

404.900— 404.999d  (Subpart  J)  Au- 
thority citation  revised 44925 

404.902  (t)  and  (u)  amended;  (v) 
added 44925 

404.903  (1)  through  (q)  amended; 

(r)  added 44925 

404.1501—404.1599  (Subpart  P)  Au- 
thority citation  revised 41975 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  corrected 30389 

Appendix  1  amended 41975 


416.200—416.269  (Subpart  B)  Au- 
thority citation  revised 41403 

16.215  (a)  revised 41400 

16.260  Undesignated       center 
heading  and  section  revised 
41403 

16.261—416.266         Undesignated 

center  heading  removed 41403 

16.261  Amended 41403 

16.262  Introductory  text,  (a),  (b) 

and  (d)  revised 41404 

16.264  Revised 41404 

16.265  Heading,     introductory 

text,  (b)  and  (d)  revised 41404 

(d)  corrected 49291 

16.267—416.269  Undesignated 

center  heading  removed 41404 

16.268  Revised 41404 

16.269  Revised 41404 

(b)(1)  corrected 49291 

16.310  (d)  revised 44926 

16.325  (b)(3)  added 44926 

16.351       Undesignated       center 

heading  and  section  added 44926 

16.415  Added 361 

16.1100—416.1182  (Subpart  K)  Au- 
thority citation  revised 41405 

16.1103  (a)(7)  added 33907 

16.1110  (e)  added 43471 

16.1111  (e)  added 43471 

16.1112  (c)(6)  revised 41405 

16.1121  (c)  revised 43471 

16.1123  (e)  revised 59364 

16.1148  Revised 361 

16.1165  Introductory  text  re- 
vised; (i)  added 361 

16.1201  (b)  revised 27988 

16.1202  (b)  revised 361 

16.1208  Added 27989 

16.1212  (d)  redesignated  as  (d)(1); 

(d)(2).    (3).    (e).    (f)    and    (g) 

added 43285 

16.1400—416.1499  (Subpart  N)  Au- 
thority citation  revised 41405 

16.1401  Amended 43038 

16.1402  (a)  and  (b)  revised;  (h) 
removed;  (i)  through  (n)  re- 
designated   as    (h)    through 

(m) 41405 

(1)  and  (m)  amended;  (n)  added 

43039 

(k)  and  (1)  amended;  (m)  added 

44928 

416.1403  (a)(13)  and  (14)  added 41405 

(a)(15).  (16)  and  (b)(3)  added 43039 


Note:  BokHoc*  pog*  numbcn  Indteol*  1994  chongat. 
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(aK2)    and    (7)    through    (11) 
amended;  (aK12)  added 44926 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

626  Revised:  eff.  in  part  lO-d-94 

and  6-30-95 458)5 

626.2  (a)  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

627  Revised;  eff.  &-30-95 45821 

628  Revised;  eff.  6-30-95 45S45 

631  Revised;  eff.  6-30-95 45857 

637  Revised;  eff.  6-30-95 45868 

655  Authority  citation  revised 65676 

Authority  citation  revised 3976 

655.104  (cK3)  revised 41875 

655.112  (aK2)  and  (b)(2)  revised 41876 

655.204  (d)(2)  revised 41876 

655.206  (c)  revised 41876 

655.212  Revised 41874 

655.500—655.550  (Subpart  P)  Re- 
vised: interim 3955,  3976 

655.510  0MB  number 3959 

655.520  OMB  number 3963 

655.550  OMB  number 3968 

655.600-655.675  (Subpart  G)  Re- 
vised; interim 3969  3977 

655.700—655.760  (Subpart  H)   Re- 
vised  65659,65676 

655.730  OMB  number 4029 

655.760  OMB  number 4029 

655.800—655.856   (Subpart   I)    Re- 
vised  65672.65676 

655.900  (b)(2)(i)  and  (d)  amended; 

interim 64776,  64777 

(e)  added;  interim 64777 

655.910  (b)(2)(i)  and  (e)  amended; 

Interim 64777 

655.940  (d)(l)(i)(B).  (hXD  and  (3)" 

amended;  Interim 64777 

Chapter  IX-Offlce  of  the  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training,  Depart- 
ment of  Labor  (Parts 
1000-1099) 

1005  Removed 26601 

Proposed  Rules: 

404    37000.  37002,  43898.  44674.  52380. 

53769 

3787  I 


416 44093.  52380.  53769 

...44674 

3787 


422 


gj 3472 

~f - 63670 

638 JS4S39 

641 J1874 

TITLE  21-FOOD  AND  DRUGS 
Chapter  l-Food  and  Drug  Ad- 
ministration.     Department     of 
Health    aiKl    Human    Services 
(Ports  1-1299) 

5  Authority  citation  revised 35849 

5.22  (aK8)  revised 42491 

5.23  (a)  introductory  text  re- 
vised; (a)(10Ki)  through  (vii) 
added J74J9 

5.25  (aK4)  revised 42491 

5.26  (e)  revised 42491 

5.30  (aXl)  and  (c)(2)  revised 42491 

6.31(g)  added 31133 

(cK2)  and  (e)(1)  revised 42491 

5.36  (bK3)  added 47799 

5.37  (a)(3)(i).  (il),  and  (111)  re- 
vised; (a)(3)(iv)  added 42491 

6.61  (bXl)  revised 2014 

5.61  (a),  (b)(1).  (2).  (c)(1),  (d),  (e), 
(0(1)  and  (g)  revised.... .42492 

5.62  Revised 42492 

5.66  Re  vised 42492 

5.80  (e)  revised 33431 

5.85  Added 35849 

16  Workshop 29950 

73.200  Regulation  at  59  FR  10578 

effective  date  confirmed 28765 

74.1101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 
as  3-19-94 25322 

74.1205  (c)(2)  revised 40805 

Regulation  at  59  FR  40805  eff. 
date  confirmed  as  9-12-94 53584 

74.1340  Regulation  at  59  FR  7635 
eff.  date  confirmed  as  3-19-94 
24643 

74.1705  (a)(2)  redesignated  as 
(aK3);  new  (a)(2)  added;  (b) 
revised;  (c)(2)  and  (3)  amend- 
ed  60897 

Regulation  at  59  PR  60897  eff. 

date  corrected  to  12-30-94 61929 

Regulations  at  59  FR  60897  and 
61929  eff.  date  confirmed  as 
12-30-94 5131 


NOTB: 
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TITLE  21    Chaptor  I -Con. 

74.2101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 
as  3-19-94 25322 

74.2205  (b)  revised 40805 

Regulation  at  59  FR  40805  eff. 
date  confirmed  as  9-12-94 53584 

74.2340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 
24643 

74.2705  (b)  introductory  text  re- 
designated   as    (b)(1);    (b)(2) 

added;  (c)  revised 60898 

Regulation  at  59  FR  60898  eff. 

date  corrected  to  12-30-94  61929 

Regulations  at  59  FR  60898  and 
61929  eff.  date  confirmed  as 

12-30-94 5131 

74.3602  Regulation  at  59  FR  11720 

eff.  date  confirmed 26420 

80.10  (a)  and  (b)  revised;  (c).  (d) 
and  (e)  redesignated  as  (d), 

(e)  and  (0;  new  (c)  added 60899 

101  Notice 28480 

101.9  (cKlKi)  revised 62317 

101.12  Table  2  amended 24039 

101.36  Regulation  at  59  FR  371 
eff.  date  corrected  to  7-1-95; 
(b)(4)  introductory  text,  (vl), 

(c)(10)  and  (g)  amended 24039 

101.65  (d)(2).  (3)  and  (4)  added 24249 

(d)(2)(iiXA).  (CXI),  (iv), 
(3KliKA).  (CXI)  and  (iil)  cor- 
rected  50828 

103.35  (d)(lKi)  table  amended; 
(d)(3)  introductory  text  re- 
vised; (d)(3)(i)  and  (v)  added 

26937 

(dKDd)  table,  (i)  table  and  (ii) 
table  amended;  (d)(3)  intro- 
ductory text,  (v)  introduc- 
tory text  and  (vi)  revised; 
(d)(3)(iii),  (iv),  (v)(A)  through 
(F)  and  (vii)  added;  eff.  5-30- 

95 61535 

131  Authority  citation  revised 17691 

131.130  (a)  revised 17691 

Regulation  at  59  FR  17691  con- 
firmed  32078 

135  Authority  citation  revised 47079 

135.110  (aKl)  and  (b)  revised;  (d). 
(e)  and  (0  redesignated  as 
(e),  (f)  and  (g);  new  (d)  and 

(f)(7)  added;  eff.  9-14-95 47079 

Regulation  at  59  FR  47079  ef- 
fective date  confirmed 64571 


135.115  (a)  revised;  (c)  text  redes- 
ignated as  (c)(1);  new  (c)(2) 

added;  eff.  9-14-95 47080 

Regulation  at  59  FR  47080  ef- 
fective date  confirmed 64571 

135.120  Removed;  eff.  9-14-95 47080 

Regulation  at  59  FR  47080  ef- 
fective date  confirmed 64571 

135.125  Removed;  eff.  9-14-95 47080 

Regulation  at  59  FR  47080  ef- 
fective date  confirmed 64571 

166  Authority  citation  revised 26939 

166.110  (a)  introductory  text 
heading  and  (c)  heading 
added;  (a)(1)  revised;  (b) 
heading     and     (d)     heading 

amended 26939 

172.800  (c)(9),  (10)  and  (11)  added 

61540 

(c)(1)  revised;  (c)(2)  removed 61543 

(cK8)  added 61545 

172.811  (b)  revised 24924 

172.841  (b),  (c),  and  (d)  redesig- 
nated as  (c),  (d),  and  (e);  new 

(b)  added;  new  (c)  revised 37421 

173.21  Added 15623 

173.170  Added 26711 

173.357  (a)(2)  table  amended 36937 

175.105  (c)(5)  table  amended 47080 

175.300    (d)    Table    2    corrected; 

CFR  correction 58775 

(b)(3)(xxxvii)  added 63894 

176.170  (a)(5)  table  amended 33195. 

48391 
177.1345    Introductory    text    re- 
vised; (d)  added 62318 

177.1520  (b)  table  amended... 26422.  43730 

177.1580  (b)  table  amended 43731 

177.2600  (c)(4)(i)  amended 46171 

178.2010  (b)  table  amended    33196.  45973. 

62319 

(b)  table  corrected 54130 

178.3295  Table  amended 25323 

182.1033  Removed 63895 

182.1195  Removed 63895 

182.1625  Removed 63895 

182.1751  Removed 63895 

182.1911  Removed 63895 

182.3616  (c)  revised 65939 

182.3637  (c)  revised 65939 

182.3739  (c)  revised 65939 

182.3766  (c)  revised 65939 

182.3798  (c)  revised 65939 

182.3862  (c)  revised 65939 

182.6033  Removed 63895 

182.6195  Removed 63895 
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182.6386  Removed 63895 

182.6511  Removed 63895 

182.6625  Removed 63895 

182.6751  Removed 63895 

182.6851  Removed 63895 

182.8195  Removed 63895 

184.1033  Added 63895 

184.1140  Added 63896 

184.1195  Added 63896 

184.1386  Added 63896 

184.1625  Added 63896 

184.1751  Added 63896 

184.1851  Added 63897 

184.1911  Added 63897 

201.20  (a)  and  (b)  amended 60898 

Regulation  at  59  FR  60898  eff. 

date  corrected  to  12-30-94 61929 

Regulations  at  59  FR  60898  and 
61929  eff.  date  confirmed  as 

12-30-94 5131 

201.57  (f)(9)  revised 64249 

210  Compliance  date  extended 39255 

211  Compliance  date  extended 39255 

211.42      (c)      introductory      text 

amended 4091 

211.68  (b)  amended 4091 

211.137   (g)   redesignated   as   (h); 

new  (g)  added 4091 

211.170     (b)     introductory     text 

amended 4091 

211.180  (e)(1)  revised 4091 

310  Technical  corrections 49350 

310.545  (a)(7)  corrected;  CFR  cor- 
rection  5313 

310.546  Added 43252 

314.50    (h)    redesignated    as    (k); 

new  (h),  (i)  and  (j)  added 50361 

(b)  corrected 60051 

314.52  Added 50362 

314.53  Added 50363 

314.54  (a)(l)(vii)  added 50364 

314.70  (f)  added 50364 

314.94  (a)(12)  added 50364 

314.95  Added 50366 

314.101  (e)  revised 50366 

314.107  Added 50367 

314.108  Added 50367 

319.545  (a)(6)(ii)  redesignated  as 

(a)(6Kii)(A);  new  (a)(6)(ii)(A) 
heading,  (B)  and  (d)(23) 
added;  (d)  introductory  text 

and  (1)  revised;  eff.  8-23-95 43409 

331.30  (d)(1)  removed 60556 

336.50  (c)(1)  revised;  eff.  4-11-95 

16982 


338.50  (c)(3)  revised;  eff.  4-11-95 

16983 

341.3  (f).  (g)  and  (h)  added;  eff.  8- 
23-95 43409 

341.14  (a)(5)  and  (6)  added 29174 

341.20  Added;  eff.  8-23-95 43409 

341.74      (c)(4)(vii),      (viii),      (Ix), 

(d)(l)(iv)  and  (v)  added 29174 

(d)(l)(iv)  and  (v)  corrected 36051 

341.80  Added;  eff.  8-23-95 43409 

341.90  (r)  and  (s)  added 29174 

(r)  and  (s)  corrected 36051 

343  Announcement 37421 

346.18  (b)  revised 28767 

346.50  (b)(2)(vi)  heading  and  (d)(8) 

heading  amended 28767 

347.10  (c)  revised 28768 

347.50  (b)(3)  heading,  (c)(2)  head- 
ing     and      (d)(3)      heading 

amended 28768 

358  Document  availability 62569 

358.150  (d)(3)  revised;  eff.  11-23-95 

60317 

369.20  Amended;  eff.  8-23-95 43412 

430.4  (a)(69)  added 40806 

430.5  (a)(104)  and  (b)(106)  added 40806 

430.6  (b)(106)  added 40806 

436.215  (b)  table  amended;  (c)(18) 

added 40606 

436.369  Added 40806 

436.370  Added 40807 

442.52  Added 26940 

442.253  Redesignated  as  442.253a; 

new  442.253  heading  added 26941 

442.253a       Redesignated       from 

442.253 26941 

442.253b  Added 26941 

450.10  Added 50485 

452.160  Redesignated  as  452.160a; 

new  452.160  added 52078 

452.160a       Redesignated       from 

452.160 52078 

452.160b  Added 52078 

455.88  Added 40807 

(a)(1)  corrected 46479 

465.188  Added 40808 

510  Technical  correction 49291 

510.600  (c)(1)  table  and  (2)  table 

amended     28768.  31139.  33197.  33198, 

33908,  381 19,  41664,  41976,  44315, 

49576,  50829,  59364 

520  Technical  correction 50829 

520.45a  (a),  (b),  (c).  (d)(1),  (2)  and 

(3)  redesignated  as  (a)(1),  (2). 

and  (3),  (a)(4)(i),  (ii)  and  (iii); 

new  (b)  added 65711 


Note:  Boldtoc*  page  numbers  trx^ote  1994  change*. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31,  1995 


TITLE  21   Choptef  l-Con. 

520.445b  (a)  amended;  (b),  (dXD. 

(2).  (4KI11KB).  (C),  (ivKB)  and 

(C)   revised;   (dX3)   removed; 

(dH4KlKC)  added 59439 

520.531  (a)  removed;  (b)  revised 

26942 

520.580  (bXl)  amended 59365 

520.804  Added 17694 

520.903c  Removed 33194 

520.905a  (dK3)  added 26943 

520.905b  (c)(3)  added 35252 

520.1288  Added 362 

520.1485  Heading  and  (b)  revised 

3079 

520.1660d  (aK6)  and  (bK4)  added; 

(e)(l)(iiXAKJ).    (BXJ).    (C){J) 

and  (iiiXC)  amended 41664 

(eXlXliXAXJ).  (BXJ)  and  (CXJ) 

corrected 563M 

520.ie96b      (b)      revised;      (cX2) 

amended 42493 

(b)  re  vised 58775 

520.1720a  (b)(3)  amended 53565 

520.1806  (b)  amended 28769 

520,1872  Added 33908 

520.2045  (bX2)  amended 28769 

520  2220a  (b)  amended 56000 

520.2220b  (bXD  amended 56000 

520.2220c  (0)  amended 56000 

520.2220d  (b)  amended 56000 

6a0.2260a  (bXD  amended 22754 

aa0.2260b  (b)(1)  amended 22754 

520.2260c  (a)  amended 22754 

520.2326a  (cX2)  amended 28769 

(c)  amended 33197 

520.2326b  (c)  amended 33197 

520.2345a  (bXD  amended 59365 

520.2346d  Revised 17693 

(aKl)  amended 19133 

522.246  (a)  amended;  (cX3)  added 

41666 

522.313  (dX4)  added 41666 

(d)(5)  added 54518 

522.1145  (aX2)  amended 33198 

522.1222a  (c)  revised 41664.  41976 

Corrected 49291 

522.1350  Added 37422 

522.1660  (b)  and  (cX2Xiii)  amend- 
ed  363 

522.1680  (b)  amended 31139 

522.1606a  (bXD  and  (2)  amended 

38119 

522.1720  (bXD  amended 53585 

522.1940  (e)  redesi^ated  as 
(dK2Xiv);  (b).  (d)(2Xll).  (ill) 
and  (iv)  revised;  Interim 49808 


622.2220  (aX2Xi)  amended 56000 

622.2477  Revised 4376 

522.2680  Revised 19639 

524.900  (c)  amended 28769 

524.1580b  (b)  amended 33197 

524.1580c  (b)  amended 33197 

524.1580d  Removed 53586 

629.1030  (b)  revised;  (d)  redesig- 
nated as  (cX3) 60076 

629.1044a  (b)  amended 31 140 

629.1186  (b)  amended 44315 

656.34  Revised 6571  T 

656.200  Revised 41977 

556.275  Revised 26943 

656.344  (a)  revised;  (d)  added 50830 

666.380  Revised 41241 

556.425  Revised 17922 

556.750  (c)  added 38902 

658.4  (d)  Uble  amended 17477.  18297. 

41241 

558.96  (bX4Xii)  added 15624 

(bXlXxllXft)  amended 19134 

(bXlXxXb)  and  (ziXt>)  amended 

33197 

658.268  (cX4)  added 35252 

558.265  (cX3)  added 51498 

558.274    (a)(4)    and    (cXD    table 

amended 59365 

658.305  Added 18297 

558.311  (eXl)  table  amended 33197 

558.342  (cXlXil).  (2X11).  (3Xil). 
(4X11).      (5X11)      and      (6Xii) 

amended 41241 

558.366    (fXlXxll)(ft)    and    (xx)(6) 

amended 33197 

(f)(3XlvX6)  and  (vlll)  amended 

41241 

(0(2X11)  and  (ill)  redesignated 
as  (fX2XlXa)  and  (f)(2XiX6); 
new   (fX2)(iX6)  revised;   new 

(0(2Xil)  added 62320 

568.360  (dX2)  redesignated  as 
(dX2Xi);  new  (dX2Xi)  heading 
and  (11)  added;  (dX3)  amended 

17922 

558.450  (dXD  Table  1  amended 3080 

568.550  (aX2)  revised 15339 

(aX2)  amended 19134,  21930.  26423. 

26943 
(aX2).   (bXlXxXc).   (xiiXft)  and 

(c)  amended 26424 

(bXlXllXc)  amended 33197 

(bX2)  added 49577 

(aX2)  corrected 64739 

(a)  revised 67185 


Note:  Boidtoc*  pog*  numtMit  IncScat*  1994  changM. 
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(aX2)   revised;   (bXl)(2Xa)  and 

(xvXa)  amended 3080 

558.555  Added 17477 

558.586  (a)  amended 33197 

558.600   (cXlXi)   amended;    (c)(3) 

added 41975 

558.625  (bX71)  removed 33198 

658.635     (f)(3)     redesignated     as 

(f)(4);  new  (f)(3)  added 38902 

(b)(2)  amended 54518 

573.130  Added 2671 1 

573.920  Stay  at  58  FR  47973  con- 
firmed   45973 

600  Authority  citation  revised 54042 

600.15  (b)  amended 49351 

600.80—600.90  (Subpart  D)  Added 

54042 

606.65  (c)  table  amended 23636 

606.121    (CX12X1).    (11)    and    (Hi) 

amended 23636 

610.9  (a)  amended 49351 

610.11  Introductory  text  amended 

49351 

610.53  (d)  amended 49351 

630.10  (cX3)  amended 49351 

640.6  Introductory  text  amended 

49351 

640.21  (c)  amended 49351 

640.22  (c)  amended 49351 

640.64  (c)  amended 49351 

640.74  (a)  amended 49351 

660.28  (aXD  table  and  (4)  amend- 
ed  23637 

807.3  (n)  amended;  (o)  and  (q)  re- 
vised  64295 

807.87  (1X2)  and  (j)  amended 64295 

807.92  (a)  introductory  text,  (3) 
through  (6)  and  (b)  amended; 

(d)  added 64295 

807.93  Revised 64295 

807.94  Revised 64296 

807.95  (d)  revised 64296 

812  Notice  of  applicability 52078 

821.2      (b)      introductory      text 

amended 31 138 

864.5350  (b)  revised 63007 

864.7660  (b)  revised 63007 

864.7675  (b)  revised 63007 


864.7900  (b)  revised 
864.8500  (b)  revised 
866.5170  (b)  revised , 
866.5220  (b)  revised . 
866.5230  (b)  revised , 
866.5360  (b)  revised . 


.63007 
.63007 
.63007 
.63007 
.63007 
.63007 


866.5370  (b)  revised 63007 

866.5540  (b)  revised 63007 


866.5700 
868.5340 
868.5350 
870.1875 
872.1500 
872.1820 
872.3100 
872.3130 
872.3165 
872.3240 
872.3285 
872.3330 
872.3350 
872.3360 
872.3410 
872.3450 
872.3490 
872.3520 
872.3530 
872.3580 
872.3670 
872.3900 
872.3910 
872.3940 
872.3950 
872.3960 
872.3970 
872.4130 
872.4535 
872.4620 
872.4730 
872.5410 
872.5525 
872.5550 
872.6030 
872.6140 
872.6250 
872.6300 
872.6475 
872.6510 
872.6640 
872.6865 
872.6890 
874.3375 
874.4750 
874.5220 
874.5800 
876.5970 
878.1800 
878.3750 
878.3800 
878.3900 
878.4100 
878.4380 
878.4440 
878.4470 


b)  revised 63007 

b)  revised 63007 

b)  revised 63007 

a)(2)  re  vised 63007 

b)  revised 63007 

b)  revised 63O0i 

b)  amended 63008 

b)  revised 63008 

b)  revised 63006 

b)  revised 63(X)8 

b)  revised 63008 

b)  revised 63006 

b)  revised 63008 

b)  revised 63008 

b)  revised 63006 

b)  revised 63008 

b)  revised 63008 

b)  revised 63006 

b)  revised 63(X)6 

b)  revised 63(X)6 

b)  revised 63008 

b)  revised 63008 

b)  revised 63006 

Added 65476 

Added 65476 

Added 65476 

Added 65476 

b)  revised 63(X)6 

b)  revised 63(X)6 

b)  revised 63006 

b)  revised 63006 

b)  revised 63009 

b)  revised 63009 

bXD  re  vised 63009 

b)  revised 63009 

b)  revised 63(X)9 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63(X)9 

b)  revised 63009 

b)  revised 63(X)9 

b)  revised 6i0O9 

b)  revised 63(X)9 

b)  revised 63(X)9 

b)  revised 63009 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 


note:  BoMfoc*  page  numbwi  indkrol*  1994  chongM. 
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TITLE  21   Chapter  l-Con. 

878.4635  (b)  revised 63010 

878.4660  (b)  revised 63010 

878.4700  (b)  revised 43010 

878.4730  (b)  revised ~ 63010 

878.4800  (b)  revised 63010 

878.4930  (b)  revised 63010 

878.4960  (b)  revised 63010 

878.5900  (b)  revised 63010 

880.2400  (b)  revised 63010 

880.2720  (bXD  revised 63011 

880.5180  (b)  revised 63011 

880.5210  (b)  revised 63011 

880.5240  (b)  revised 63011 

880.5630  (b)  revised 63011 

880.5740  (b)  revised 63011 

880.5780  (b)(2)  revised 63011 

880  5950  (b)  revised 63011 

880.6060  (b)  revised 6301 1 

880.6150  (b)  revised 6301 1 

880.6190  (b)  revised 63011 

880.6900  (b)  revised 63011 

882.1430  (b)  revised 63011 

882.1700  (b)  revised 63011 

882.1925  (b)  revised 63011 

882.4030  (b)  revised 63011 

882.4125  (b)  revised 63012 

882.4190  (b)  revised 63012 

882.4200  (b)  revised 63012 

882.4215  (b)  revised 63012 

882.4440  (b)  revised 63012 

882.4500  (b)  revised 63012 

882.4525  (b)  revised 63012 

882.4535  (b)  revised 63012 

882.4600  (b)  revised 63012 

882.4900  (b)  revised 63012 

884.5320  Added 67187 

886.1040  (b)  revised 63012 

886.1050  (b)  revised 63012 

886.1070  (b)  revised 63012 

886.1090  (b)  revised 63012 

886.1140  (b)  revised 63012 

886.1160  (b)  revised 63012 

886.1250  (b)  revised 63012 

886.1290  (b)  revised 63012 

886.1340  (b)  revised 63012 

886.1350  (b)  revised 63012 

886.1425  (b)  revised 63013 

886.1430  (b)  revised 63013 

886.1435  (b)  revised 63013 

886.1450  (b)  revised 63013 

886.1660  (b)  revised 63013 

886.1680  (b)  revised 63013 

886.1690  (b)  revised 63013 

886.1700  (b)  revised 63013 

886.1810  (b)  revised 63013 

886.1860  (b)  revised 63013 


886.1870  (b)  revised 63013 

886.1910  (b)  revised 63013 

886.1945  (b)  revised 63013 

886.4250  (b)  revised 63013 

886.4350  (b)  revised „ 63013 

886.4360  (b)  revised 63013 

886.4570  (b)  revised 63013 

886.4750  (b)  revised 63014 

886.4856  (b)  revised 63014 

886.5820  (b)  revised 63014 

886.5840  (b)  revised 63014 

886.5842  (b)  revised 63014 

886.5844  (b)  revised 63014 

886.5900  (b)  revised 63014 

886.5915  (b)  revised 63014 

888.4200  (b)  revised 63014 

888.4210  (b)  revised 63014 

888.4230  (b)  revised 63014 

888.4540  (b)  revised 63014 

888.5940  (b)  revised 63014 

890.1175  (b)  revised 63014 

890.3100  (b)  revised 63014 

890.3750  (b)  revised 63014 

890.3920  (b)  revised 63014 

890.3940  (b)  revised 63015 

890.5765  (b)  revised 63015 

892.1130  (b)  revised 63015 

892.1350  (b)  revised 63015 

892.1640  (b)  revised „ 63015 

892.5740  (b)  revised 63015 

900  Workshop 53566 

Technical  correction 60051 

900.2    (e)    revised:    (r)    and    (s) 

added;  Interim 49812 

900.12  (d)(l)(l)  revised;  Interim 49812 

900.18  Added;  Interim 49812 

1020.30  (b)  amended 26403 

1020.32   (d)   revised;   (e)   through 

(h)      redesignated      as      (f) 

through  (1);  new  (e)  added 26404 

1220.40  (a)  revised 35253 

1270  Workshop 29950 

Chapter  II— Drug  Enforcement 
Administration,  Department  of 
Justice  (Parts  1300-1399) 

1306.02   (h)   redesignated   as   (1); 

new  (h)  added 26111 

1306.11    (a)   revised;   (e)  and   (f) 

added 26111 

(a)  and  (0  corrected 30832 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

(c)  corrected 30832 

1306.11     (gK3)     removed;     (dXD 
through  (29)  and  (g)(4)  redes- 
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Ignated  as  (d)(2)  through  (30) 
and  (g)(3);  new  (d)(1)  added 

46759 

Regulation  at  59   FR  673  eff. 

date  extended  to  6-6-95 65710 

1306.24  Regulation  at  59  FR  15053 

confirmed 52905 

1310  Technical  correction 52588 

1310.04  (f)  introductory  text  re- 
vised; (f)(l)(Iil)  removed; 
(0(l)(lv)  through  (xxlv)  re- 
designated       as        (f)(l)(lil) 

through  (xxiil);  (g)  added 51367 

1310.06  (b)  revised;  interim 51364 

1313  Technical  correction 52588 

1313.12  (a)  Introductory  text  re- 
vised  51367 

1313.21  (a)  Introductory  text  re- 
vised  51367 

Proposed  Rules: 


1—1299  (Ch.  I). 


.26352.  29977.  39888. 
62644.  65738 

5152 


11. 
20. 


45160,  50793 
54046.  60734 

5530 


54 48708.  55071 

73 23035 

74 23035 

101 16577.  36379,  37190.  51030.  52275. 

56573 

102 36102,  39635 

123 16578 

168 23035 

170 51030.  56573 

172 23035 

173 23035 

182 23035,  55072 

184 23035.  61560,  62366 

203 36107 

205 36107 

310 51030,  54046.  56573,  60734 

4132 

312 48708.  54046,  55071,  60734 

314 48708,  54046.  55071,  60734 

320 48708.  55071 

330 39499.  48708,  55071 

331 17747 

333 31402.  58799 

341 34781 

343 18507 

352 16042.  29706 

369 31402.  58799 

589 44584 

600 28821.  42193,  54046,  56448,  60734 


2351 

601 28821. 42193.  48708.  55071.  56448 

2351 

606 28822,  42193,  56448 

2351 

607 28822,  42193.  56448 

2351 

610 28821,  28822,  42193,  56448 

2361 

640 28822,  42193,  56448 

2351 

660 28822,  42193.  56448 

2351 

700 16042 

740 16042 

807 48708.  55071 

810 30656,  32489 

812 48708.  55071 

814 48708.  55071 

860 48708.  55071 

862 37378 

864 37378 

866 37378 

868 37378 

870 37378 

872 37378 

874 37378.  46479 

876 37378 

878 23036,  37378,  46479 

880 37378 

882 37378 

886 37378 

888 37378 

890 37378 

892 37378 

3168 

1240 16578 

1301 30555,30738 

1307 51887,63738 

1308 65521 

1309 51887.  54949,  63738 

1310 51887,63738 

1313 51887,  54949,  63738 

1316 51887.63738 

1403 „ 53706 

1404 65607 

TITLE  22-FOREIGN  RELATIONS 

CtKipter  I— Department  of  State 
(Parts  1-199) 

22  Authority  citation  revised 48999 

22.1  Table  amended;  interim 25324. 

48999 
40  Authority  citation  revised 51369 


note:  BokMoc*  pog*  numtMn  Indtcot*  1994  changet. 
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Chapter   V-Untted   States   Infor- 
mation Agency  (Parts  500—599) 

502  Re  vised 10965 

514.14  (c)  revised;  Interim 34761 

514.30  (b)(3)  removed;  (1)  amend- 
ed; (J)  added;  Interim 16964 

Regulation  at  58  FR  16984  con- 
flrmed .46918 

514.31  Added 64299 

518  Added;  Interim 39440 

Regulation  at  58  FR  38440  con- 
firmed; authority  citation 
correctly  added 61272 

Proposed  /?utes.- 

42 laOlO.  21948 

92 64881 

135 53706 


137 

65607 

208 

65607 

213 

2911 

310 

65607 

502 

17057.  18772 

513 

65607 

1006 

65607 

1508 

65607 

CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31,  1995 

TITLE  22  Chapter  l-Con. 

40.101—40.104  (Subpart  K)  Head- 

in«r  revised;  interim 51369 

40.104  Added;  interim 51369 

40.105  Added 55045 

41.107  (e)  added;  interim 25325 

42.61  (a)  revised 39955 

51  Authority  citation  revised 48999 

51.64  (f)  added;  interim 48999 

51.67  Added;  Interim 49000 

60—65  (Subchapter  O)  Removed 

33909 

120.15  Revised 25811 

120.16  Revised 2S611 

121.1  Amended;  (c)  removed:  (d) 

redesigmated  as  (c) 46548 

Amended >46649.  47800 

123.16  (a)  revised 29951 

(bXl)  re  vised 45622 

124.10  Re  vised 29951 

124.15  Added 45622 

126  Authority  citation  revised 42158 

126.1  (a)  and  (d)  revised;  (0  added 

15625 

(a)  and  (c)  revised 42158 

126.5  Revised 29951 

145  Added 18731 

Chapter  II— Agency  for  Inter- 
national Developrr>ent,  Inter- 
national Developnr>ent  Co- 
operation Agency  (Parts 
200-299) 

220  Removed 28769 

222  Removed 28769 

226  Added;  interim 3744 


TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  1—999) 

172  Authority  citation  revised 64848 

172.1—172.15  (Subpart  A)  Heading 

added 64646 

172.3    Introductory    text    added; 

amended 64848 

172.21—172.25  (Subpart  B)  Added 

64848 

420—480  (Subchapter  E)  Heading 

revised 37557 

420  Revised 37557 

511  Removed 37563 

650  Authority  citation  revised 37938 

650.201  Revised 37939 

650.203  Revised 37939 

650.205  Revised 37939 

650.209  Revised 37939 

650.211  Added 37939 

655.409  (f)  amended 33910 

655.601  (a)  revised;  interim 365 

657  Authority  citation  revised 30418 

657.11  Revised 30418 

657.13  Revised 30418 

657.15  Revised 30418 

657.17  Revised 30418 

658  Authority  citation  revised 30419. 

36053 

658.1  Revised 30419 

658.5  Amended 30419 

658.13  (dKlXl).  (2)(i)  and  (e) 
amended;  (d),  (e)  and  (0  re- 
designated as  (e).  (f)  and  (g); 
new  (d),  (eX4)  and  (5)  added 

30419 

688.15  (b)  and  (c)  amended 30419 

668.17  (f).  (g)  and  (h)  redesignated 
as  (g),  (h)  and  (i);  new  (f).  (J) 
and  (k)  added;  new  (h)  re- 
vised  30420 

658.19  (a)  revised 30420 

658.23  Added 30420 

658  Appendix  A  amended 30421.  36053 
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Appendix  C  added 30422 

660  Re  vised 30300 

710  Authority  citation  revised 25327 

710.208  (e)(3)  revised 25327 

710.204  Added 25327 

710.304  (jK5)  amended 25327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 25327 

712.805  (c)(1)  revised 25327 

713  Authority  citation  revised 25327 

Authority  citation  corrected 30302 

713.103  (h)(1)  revised 25327 

720  Authority  citaUon  revised 25327 

720.22  (d)(2)  revised.. 25327 

Chapter  II— National  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1205.3  (c)  revised 64127 

1212.3  (d)  amended 39256 

1212.7  Amended 39256 

1260.19  (d)  added 30698 

1260.21  (c)  revised 30698 

Chapter  ili-National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  1300-1399) 

1313.6  (a)  revised;  interim .40474 

Proposed  Rules: 

627 59182 

637 35493 

645 25679 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Ofnce  of  the  Sec- 
retary, Dejxirtment  of  Housing 
and  Urtxin  Development  (Parts 
0-99) 

9  Added 31047 

17  Authority  citation  revised 34579, 

59647 
17.60—17.161  (Subpart  C)  Author- 
ity citation  revised 59647 

17.60  (a)  revised 34579 

17.62  Re  vised 34579 

17.64  (a)  revised 34580 


17.65  (b)  revised 34580 

17.72  (e)  revised 34580 

17.110  (b)  revised 34580 

17.161  (a)  revised 59647 

24  Authority  citation  revised 18482 

24.700  Revised 18482 

42  Re  vised 29329 

50  Authority  citation  revised 17199. 

19107 

50.3  Regvilation  at  57  FR  32110 
confirmed 17199 

50.4  (b)(3)  removed;  (b)(1)  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

55  Added 19107 

55.12  (b)(2)  amended 33199 

55.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

58  Authority  citation  revised 44260 

58.1  (c)  introductory  text,  (3)  and 
(4)  amended;  (c)(5)  added;  in- 
terim  44260 

58.2  (aK4)  revised;  interim 44260 

58.4  (cXD  amended;  interim 44260 

58.5  (bXD  revised 19112 

58.77  (d)  added;  interim 44260 

81  Authority  citation  revised 61506 

81.41—81.49  (Subpart  E)  Contin- 
ued  54366 

81.51  (Subpart  F)  Added 61506 

84  Added;  interim  in  part 47011 

91  Revised 1896 

Technical  correction 2813 

91.5  Corrected 4861 

91.220  Corrected  (OMB  number) 

4861 

91.225  Corrected  (OMB  number) 

4861 


91.230  Corrected.  (OMB  number) 
91.235  Corrected  (OMB  number) 
91.310  Corrected  (OMB  number) 
91.320  Corrected  (OMB  nxmiber) 
91.330  Corrected  (OMB  number) 
91.430  Corrected  (OMB  number) 


.4861 
.4861 


.4861 


.4861 


.4861 


.4861 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31.  1995 


TITLE  24  SubfHI*  A-Con. 

92  Waiver „ 22S06 

Technical  correction 2813 

92.2  Amended;  Interim;  eCf.  6-1&- 

»4  throufirh  6-20-a6 18«S1 

Amended;  Interim;  eff.  10-36-05 

44261 

ReffulaUon  at  56  PR  44261  eff. 
date     corrected     to     9-36-94 

through  6-30-95 49291 

Amended 1914 

92.4  Added:  Interim;  eff.  &-l»-94 
through  6-20-86 18631 

Redesignated  as  92.5;  new  92.4 
added;  Interim;  eff.  10-26-94 
through  6-30-95 .44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 .49291 

92.5  Redesignated  from  92.4;  In- 
terim; eff.  10-26-94  through 
6-30-85 .44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-04 
through  6-30-85 49291 

92.50  (f)  redesignated  as  (dK6) 
and  revised;  Interim;  eff.  5- 
19-94  through  6-20-95 18631 

92.52  Revised 1914 

92.61   Heading  revised;   interim; 

eff.  5-19-94  through  6-20-95 18631 

(bX4)  revised;  Interim;  eff.  10- 

26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6^30-95 49291 

92.64  (aXl)  revised:  Interim;  eff. 

5-19-94  through  6-20-95 186S2 

92.103  (a)  revised 1914 

92.104  Revised  (OMB  number) 1914 

92.105  Revised  (OMB  number) 1914 

92.150  (bK2)  revised;  Interim;  eff. 
5-19-94  through  6-20-95 18632 

(bX5)  and  (cK4)  revised;  in- 
terim; eff.  10-26-94  through 
6-«>-85 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

Revised  (OMB  number) 1914 

92.151  Removed 1914 

92.152  Removed 1914 

92.200  Amended 1914 

92.201  (a)  and  (bKD  amended 1914 

92.304  (aHD  revised;  interim;  eff. 

5-19-94  through  6-20-96 186S2 

(c)  amended 1914 


93.205  (aXl)  revised;  interim:  eff. 
5-19-94  through  6-20-95 18632 

(aKD  revised;  Interim;  eff.  10- 
26-94  through  6-«)-95 44261 

Regulation  at  50  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.206  Heading.  (aK2).  (3).  (b).  (c) 
Introductory  text,  (5),  (d) 
and  (e)  revised;  (c)(6)  and  (7) 
added:  (f)  and  (g)  removed; 
interim;  eff.  5-19-94  through 
6-20-95 18632 

(b)  revised;  Interim;  eff.  10-26- 
94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-84 
through  6-30-95 49291 

92.207  Added:  interim;  eff.  5-19-94 
through  6-20-95 18633 

(0  amended 1914 

92.208  Added:  Interim;  eff.  5-19-94 
through  6-20-95 18633 

92.209  Added:  Interim;  eff.  5-19-04 
through  6-20-05 18633 

92.211  (aK2)  and  (0(3)  revised; 
(aK3)  added:  Interim;  eff.  5- 
19-94  through  6-20-95 18633 

(aK2)  revised;  Interim;  eff.  10- 
26-94  through  6-30-96 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

(aXl)  revised 1914 

92.214  (aX8)  revised:  interim;  eff. 

5-19-94  through  6-20-95 18634 

(aX7)  revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date     corrected     to     9-26-94 

through  6-«)-95 49291 

92.216  (aXl)  and  (2)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.218  (a)  Introductory  text  and 
(c)  revised;  (e)  added;  In- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

(a)  revised;  interim;  eff.  10-26- 
94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 
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92.219  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18634 

92.220  (aXD  Introductory  text, 
(2).  (3)  and  (5)  revised;  In- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

(a)(6Xll)  amended 1915 

92.221  (aK7)  and  (c)  added;  In- 
terim; eff.  5-19-94  through  6- 
20-95 18635 

92.222  (aX2)  added;  Interim;  eff. 
5-19-94  through  6-20-95 18635 

(aX3)  and  (4)  amended 1915 

92.252  (aX2Xill)  added;  (aX5) 
amended;  (d)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18635 

(aX2Xlll)  revised;  interim;  eff. 
10-26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.254  (a)(lXl).  (4)  introductory 
text,  (IIXC)  and  (bXD  re- 
vised; (aX4XilXD)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

<aX3),  (4XliXC)  and  (D)  revised; 
Interim;  eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.255  Revised;  OMB  number;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised;  Interim;  eff.  5-19- 

94  through  6-20-95 18636 

92.257  Revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  correct  3d  to  9-26-94 
through  6-30-95 49291 

92.259  Added;  interim;  eff.  5-19-94 

through  6-20-95 18636 

92.300  (b),  (e)  and  (f)  revised;  in- 
terim; eff.  5-19-94  through  6- 

20-95 18637 

(b)  amended 1915 

92.302  (b)(2)  amended 1915 

92.350  (aX4)  introductory  text  re- 
vised  33893 

(b)  amended 1915 

92.352   (b)   revised;   Interim;   eff. 

10-26-94  through  6-30-95 44262 


Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.353  (e)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.354  (a)  revised;  interim;  eff.  5- 
19-94  through  6-20-95 18637 

(a)(2)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.450  (b)  amended 1915 

92.451  (aXlXiil)  and  (2)  amended 
1915 

92.453  (b)(2)(ll)  amended 1915 

92.502  (bXD  revised;  Interim;  eff. 

5-19-94  through  6-20-95 18637 

92.504  (e)(1)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18637 

92.508  (aX4Xv)  revised;  Interim; 

eff.  5-19-94  through  6-20-95 18637 

(cXD  amended 1915 

92.509  (b)  revised 1915 

92.625  Added;  interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (cX5)  added 33893 

92.633  Revised;  interim;  eff.  10- 

26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 

date     corrected     to     9-26-94 

through  6-30-95 49291 

92  Appendixes  A  and  B  amended 

33893 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urban  Development  (Parts 
100-199) 

103.335  Amended 39956 

103.400  (a)(2).  (3),  (b)  and  (c)  re- 
vised  39956 

(aX2Xl)  correctly  revised 46759 

103.405  (aXD  and  (b)  introductory 

text  amended 39956 

(b)  corrected - 46759 

135  Revised:  interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  I  Appendix  IV  added 33363 


Note.  Boldloc*  page  numben  Indfcal*  1994  chongM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31.  199S 


TITLE  24 

Chapter  II— Office  ol  Assistant 
Secretary  for  Housir>g-Fecleral 
Housing  Commis$lor»er,  Deport- 
ment of  Housing  orxj  Urban  De- 
velopment (Parts  200—299) 

200  Authority  citation  revised 3669S. 

49615,  50143.  50463 

200.93  (a)(1)  revised;  Interim 31522 

200.155  (a)  amended 50143 

200.157  (b)  through  (e)  and  (fXD 
revised .49615 

200.158  Introductory  text  revised; 

(c)  and  (d)  removed 49615 

200.213  (d)  removed;  (e)  redesig- 
nated as  (d);  interim 31522 

200.217  (aK3)  removed;  (aK4) 
through  (8)  redesignated  as 
(aX3)  through  (7);  interim 31522 

200.810  (b)  revised J0463 

200.92Sa     (cK2)     revised:     (cX3) 

amended 36695 

200.925b  (c)  heading  and  (5)  re- 

vised 36ot5 

200.92SC  (c)  introductory  text  re- 
vised  36695 

200.926      (cK2)      revised;      (cX3) 

amended 36695 

200.926a  (c)  heading.   (3)  and  (5) 

revised 36695 

200.928c  Table  amended 3669S 

200.926d  (CK4K1).  (11)  and  (ill)  re- 
vised; (cK4Klv)  redesignated 
as  (c)(4)(vli);   new   (cX4Klv), 

(V)  and  (vl)  added 19112 

(cX4Xlv)  corrected 39394 

200.9a6e     (b).     (c)     Introductory 

text.  (2)  and  (d)  amended 36695 

200.937  (aX2)  amended 36695 

201—266  (Subchapter  B)  Heading 

revised 62524 

203  Authority  cltaUon  revised        50143. 

50463,  65446 

203.5  (e)  revised 50463 

203.23  (aX5)  amended:  eff.  4-24-95 

53901 

203.33  203.251  (r)  revised 49615 

203.355  (a)  Introductory  text  re- 
vised; (c)  amended:  (g)  added 
50143 

203.356  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 50144 


203.360  Heading  revised;  existing 
text   designated   as   (a);    (b) 

added 50144 

203.365  (a)  revised 50144 

203.370  Added 50144 

203.401  (c)  redesignated  as  (d); 
new  (c)  added:  new  (d)  re- 
vised  50144 

203.402  Introductory  text  and  (1) 
revised;  (kX3).  (s)  and  (t) 
added 50145 

203.403  (d)  added 50145 

203.408  Revised 49816 

203.410  (a)  introductory  text  re- 
vised; (a)(l)(ii)  and  (Hi) 
amended;  (aXlXlv)  added 50145 

208.411  Revised 49616 

203.427  Added 49616 

203.440  (f)  revised 49616 

203.483  Revised 49616 

203.487  Revised 49616 

203.501  Added 50145 

203.502  (b)  revised;  eff.  6-19-96 65446 

203.508  (e)  added;  eff.  6-19-d5 65446 

203.550  (a)  amended;  (b)  removed; 

(c)  revised:  eff.  4-24-95 53901 

203.554  (d)  added;  eff.  6-19-95 65446 

203.670  Regulation  at  58  FR  54246 
confirmed 46704 

203.671  Regulation  at  58  FR  54246 
confirmed 46704 

203.675  Regulation  at  58  FR  54246 
confirmed 46704 

203.676  Regulation  at  58  FR  54246 
confirmed 46704 

204  Re  vised 39957 

Authority  citation  revised 50464 

204.3  (b)  revised 50464 

206  Authority  citation  revised 50464 

206.3  Amended 50464 

207  Authority  citation  revised 46730 

207.10  Revised 31141 

207.32  Regulation  at  58  FR  57560 

eff.  date  extended  to  4-26-95 

53731 

207.36  Regulation  at  58  FR  34215 

confirmed 26246 

207.259  (eK5)  revised 49616 

207.260  (e)  revised 31141 

207.270      Undesignated      center 

heading  and  section  added 46730 

206  Technical  correction 46171 

208.108  (a)  heading,  (b)  heading 
and  (e)  heading  added;  (c) 
and  (d)  revised;  (a)  and  (bX3) 
amended 43474 


NOTE:  8o4dkx:«  pog*  rurrbmn  Indfco**  1994  ctangM. 
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208.112  (e)  revised 43475 

213.13  Revised 31  Ul 

213.44  Regulation  at  58  FR  34215 
confirmed 26246 

213.45  Regulation  at  58  FR  57560 
eff.  date  extended  to  4-26-95 
53731 

215.21  (bX9)  removed 32649 

215.80  Added 29329 

219.210  (c)(3)  revised 33694 

219.310  (c)(3)  revised 33694 

220.580  Regulation  at  58  FR  34216 

confirmed 26246 

220.836  Revised 49616 

220.842  Revised 49616 

221  Authority  citation  revised 31141, 

49616 

221.521  Revised 31141 

221.560  Regulation  at  58  FR  57560 

eff.  date  extended  to  4-26-95 

53731 

221.563  Regulation  at  58  FR  34216 

confirmed 26246 

221.780  Revised 49616 

221.795  Added 29330 

232  Heading  revised 61226 

232.1  (j)  revised:  (m)  through  (p) 

added 61226 

232.7  Added 61226 

232.30  Revised 61227 

232.32      Heading,      Introductory 

text,  (b)  and  (c)  revised 61227 

232.39  (c)  added 61227 

232.42a  Added 61227 

232.89  Revised 61227 

232.90  Heading,  introductory 
text,  (b)  and  (c)  revised 61227 

232.94  Regulation  at  58  FR  34216 

confirmed 28246 

232.500    (cXl)    introductory    text 

and  (d)  revised 61226 

232.505  (b)  revised 61228 

232.600  Regulation  at  58  FR  34216 

confirmed 28246 

232.615  (b)  revised 61228 

232.893  Revised 49616 

232.901  Revised 61228 

232.902  Revised 61228 

232.903  (a)  Introductory  text,  (b) 
and  (d)  introductory  text 
amended 61226 

234  Authority  citation  revised 53901 

234.38  (a)  revised;  eff.  4-24-96 53901 

235.215  Revised 49617 

236.3  (b)(9)  removed 32649 


236.40  Regulation  at  58  FR  57560 
eff.  date  extended  to  4-26-95 

53731 

236.265  Revised 49617 

236.1001  (Subpart  F)  Added 29331 

237  Authority  citation  revised 49616 

237.260  Revised 49617 

241  Authority  citation  revised 49617 

241.85  Regulation  at  58  FR  34217 

confirmed 26246 

241.600  Regulation  at  58  FR  34217 

confirmed 28246 

241.893  Revised 49817 

241.1085    Regulation    at    58    FR 

34217  confirmed 28246 

242  Authority  citation  revised 49617 

242.43  Revised 31 142 

242.91  Regulation  at  58  FR  34217 

confirmed 28246 

242.260  Revised 49817 

244.182  Regulation  at  58  FR  34217 

confirmed 28246 

246  Authority  citation  revised 62524 

246.1  Regulation  at  58  FR  64038 

eff.  date  extended  from  12-5- 

94 60900 

(e)  added 62524 

261  Added 5282 

266  Regulation  at  58  FR  64038  eff. 

date  extended  from  12-5^ 60900 

Added 62524 

267  Added 50464 

267.1  (a)  corrected 61801 

267.2  Corrected 61801 

267.3  (c)(3)  corrected 61801 

267.9  Corrected 61601 

267.12  (a)(3)  corrected;  (a)(4)  and 

(bX3)  removed 61601 

280.207  (a)(4)  revised 33694 

290.1  Revised 46730 

290.3  Amended 46730 

290.200—290.202        (Subpart       D) 

Added 46730 

291  Authority  citation  revised 29509 

291.1  Regiilation  at  58  FR  54247 

confirmed 46704 

291.5  Regulation  at  58  FR  54247 

confirmed 46704 

Amended 48705 

291.100  Regulation  at  58  FR  54247 

confirmed 46704 

(dX2)  revised;  (h)  amended 46705 

(dX2)  corrected 63247 

291.105  Regulation  at  58  FR  54247 

confirmed 46704 

(a)  and  (hXD  revised 46705 


Note:  BoWkx:*  pog*  numbw>  kKScot*  1994  chongM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TTTLE  24  Chapter  ll-Con. 
291.110  Re?\ilatlon  at  58  FR  &4a48 

confirmed 48704 

(a)  revised;  (b)(1)  ajnended .48706 

(bKD  corrected 52906 

291.130  Regulation  at  58  FR  54248 

confirmed 48704 

291.135  Regulation  at  58  FR  54248 

confirmed .48704 

(d)  removed 48706 

291.400  (b)  amended:  (c),  (d)  and 

(e)  revised 29S09 

291.405  Amended 29510 

291.410  (c)  Introductory  text  and 

(d)  revised:  (c)(6)  added 29510 

291.415  (dXD  redesignated  as 
(dXlKl):  (dKlKll)  added:  (0(1) 
amended 29510 

291.420  Heading.  (aKD  and  (3)  re- 
vised; (b)  amended 29511 

291.425  (b)  and  (c)  revised 29511 

291.435  (aXD  amended 29511 

(b)  removed;  (c)  redesignated 
as(b) 59648 

Chapter  V— Offlco  of  Assistant 
Secretary  for  CommunJty  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxm  De- 
velopment (Parts  500—599) 

510  Authority  ciution  revised 29^2 

510.52  Revised 29M2 

570  Authority  citation  revised 66596 

Technical  correction 2813 

570.3  Amended 1915.  1943 

570.200  (e)  revised 1943 

570.201  (o)  added 1943 

570.202  (aXl)  revised 1944 

570.203  Introductory  text  and  (b) 
revised;  (c)  added 1944 

570.204  Revised 1944 

570.205  (aX3Xl)  amended 1915 

570.207  (b)  introductory  text  and 
(3X111)  revised 1945 

570.208  (a)  heading.  (IXD.  (2Xi) 
Introductory  text,  (3)  intro- 
ductory text  and  (4)  revised; 
(aXlXlv)  amended:  (aXlMv), 
(2X111).  (iv).  (dX5).  (6)  and  (7) 
added 1945 

570.209  Added 1947 

570.301  Removed 1915 

570.302  Revised  (0MB  number) 1915 

570.303  Revised  (0MB  number) 1915 

570.304  (a)  and  (cXD  revised 1915 

570.305  Removed 1915 


570.306  Removed ll>15 

570.308  (d)  amended 1915 

570.420  (d)  amended 1915 

570.420-^70.432  (Subpart  F)  Re- 
vised  66596 

570.423  (a),  (b)  and  (cXD  revised 

1915 

570.429  (b)  amended:  (0  and  (g) 
revised 1916 

570.430  (f)  removed 1916 

570.431  (0  removed 1916 

570.482  (c)  through  (g)  added 1949 

570.483  (bX4Xiv)  redesignated  as 
(bX4Xvi);  (bX4XvlXC)  redes- 
ignated as  (bX4XvlXF):  head- 
ing. (bX2MiMC),  (3)  introduc- 
tory text,  new  (4)(vl)(B)  and 
new  (F)  revised:  (bXlXiv). 
(2Xiv),  (V),  new  (4Xiv).  (v). 
new   (vl)(C),    (D),    (E),    (eX4) 

and  (5)  added 1951 

570.485  (a)  revised;  (b),  (c)  and  (e) 
removed;  (d)  redesignated  as 

(b) 1916 

570.487  (d)  added 33894 

(b)  revised 1916 

570.489  (eXl)  introductory  text 
revised;    (eX2)    redesignated 

as  (eX3):  new  (eX2)  added 1952 

570.491  Revised  (OMB  number) 1916 

570.497  Added 66604 

570.500  (a)  Introductory  text  and 

(c)  revised:  (aX4)  added 1952 

570.502  (aX16)  revised 1916 

570.506  (e)  and  (gXD  revised 1916 

(b)  Introductory   text  and  (c) 

revised;  (bX2Xiii)  amended; 
(bX7)  through  (11)  redesig- 
nated as  (bX8)  through  (12); 
new  (b)(7)  added 1953 

570.507  (aX2XiiXA)  revised 66604 

(a)  revised 1916 

570.509  (bXl)  and  (d)  amended 1916 

570.601  (b)  amended 1917 

570.605  Amended 1917 

570.606  (cX3Xiv)  amended 1917 

570.607  (b)  revised 33694 

570.700—570.710  (Subpart  M)  Re- 
vised  66604 

570.704  (aXlXv).  (2)  and  (b)  intro- 
ductory text  amended 1917 

570.901  (d)  amended 1917 

570.904  (c)  revised 1917 

570.910  (bX2Xiii)  amended 1917 

570  Appendix  A  added 1953 

571  Removed;  interim 36329 
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572.405  (cXl)  revised 33894 

574    Regulation   at   57    FR   61740 

confirmed 17199 

Authority  citation  revised 33894 

Technical  correction 2813 

574.2  (a)  revised 17199 

Revised 1917 

574.3  Amended 17199 

Amended 1917 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

Existing  text  designated  as  (a); 

(b)  added 1917 

574.120  Revised 1917 

574.140  Removed 17199 

574.160  (b)  and  (cX5)  revised 17199 

Removed 1918 

574.170  Removed 1918 

574.180  Removed 1918 

574.190  Amended 1918 

574.220  Removed 17199 

574.240  (c)(6)  revised 17199 

(cXll)  amended , 1918 

574.300  (a)  and  (cKlXiXC)  amend- 
ed; (b)(7)  and  (10X11)  revised 

17200 

574.310  (a)  heading  redesignated 
as  (aXD  heading;  new  (aXD 
heading  and  (e)  revised;  (a)(2) 
added;  (d)  introductory  text 

amended 17200 

574.330  Introductory  text,  (a)(1) 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.520  Revised 1918 

574.530  Amended 1918 

574.600  (c)  revised 33894 

574.655  Added 17201 

576  Technical  correction 2813 

576.3  Amended 1918 

576.31  (Subpart  C)  Removed 1918 

576.51  Revised  (OMB  number) 1918 

576.53  (a),  (b)  and  (e)  removed;  (c) 
and  (d)  redesignated  as  (a) 

and(b) 1918 

576.61  Heading  and  (a)  revised 1918 

576.63  Heading,  (a),  (d)  introduc- 
tory text  and  (1)  revised 1918 

576.67  (cX5)  and  (f)(1)  revised 1918 

576.79  (a)(4)  revised 33694 

576.85  Removed 1918 

576.87  Amended 1918 

582.120  (a),  (b)  and  (d)  revised;  in- 
terim  24253 

582.200  Revised:  OMB  number;  in- 
terim  24253 


582.205  Removed:  interim 24254 

582.210  Removed:  interim 24254 

582.215  Removed:  interim 24254 

582.220  Removed:  interim 24254 

582.225  Removed:  interim 24254 

583  Authority  citation  revised 33694 

Regiilation  at  58  FR  13871  con- 
firmed  36891 

583.5  Amended 36891 

Regxilation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.100  (bK3).  (4)  and  (5)  redesig- 
nated as  (bK4),  (5)  and  (6); 

new  (3)  added 36891 

Regxilation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 36562 

583.115  (b)(2)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 36562 

583.120  (a)  amended 36691 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 36562 

583.130  Revised:  OMB  number 36691 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 36562 

583.140  Revised 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 36562 

583.150  (b)  removed:  (c)  redesig- 
nated as  (b);  new  (c)  added 

36692 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 36562 

583.155  (a),  (b)  and  (d)  revised;  in- 
terim  24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.200  Revised;  OMB  number;  in- 
terim  24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.205  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36691 

583.210  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36691 

583.215  Removed:  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36691 

583.220  Removed:  interim 24254 

Regulation  at  59  FR  24264  con- 
firmed  36691 

583.225  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36691 
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TITLE  24  Chap»»f  V-Coo. 

583.300  (e)  amended 36892 

Regrulatlon  at  58  FR  36892  eff. 

date  corrected  to  7-19-04 38562 

583.310  (fKlKD  and  (g)  revised;  (h) 

added 36892 

Regrulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38662 

583.315  (aXD  revised 36892 

Regrulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.325  (bK4)  revised 33894 

507  Waiver 2880 

Revised 3038 

Chapter  VII— Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxsn  Development  (Sec- 
tion 8  Housing  Asslstar>ce  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Parts 
700-799) 

700  Revised 22225.  22235 

791.402  (c)(2)  revised 50159 

791.403  Regulation  at  58  FR  41428 
effective  date  extended 3344 

791.407  (a)  Introductory  text  re- 
vised; interim 35255 

Chapter  Vlli-OfHce  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housir>g 
Commissioner,  Department  of 
Housing  and  Urtxxi  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Authority  citation  revised 36681 

813.104  (bK2)  removed;  (bK3)  re- 
designated as  (bK2) 36681 

813.105  (a)  introductory  text 
amended:  (c),  (eX2)  and  (4) 
removed:  (eK3)  redesignated 
a8(eK2) 36681 

813.106  (bX9)  removed 32649 

813.109  Heading  and  (a)  revised 

2662 

850  Authority  citation  revised 29333 

860.34  Added  (0MB  number) 29333 

850.35  (d)  removed 29335 

880  Authority  citation  revised 22923 

880.104  (d)  added .59649 


880.209  Revised  (0MB  number) 29335 

880.603  (b)  Introductory  text 
amended:  (b)(1)  removed; 
(bK2).  (3)  and  (4)  redesig- 
nated as  (b)(1).  (2)  and  (3) 36624 

880  609  (b)  revised 22755 

880.612a  Added;  interim 22923 

Revised 65850 

880.613  Revised:  0MB  number 36624 

(cKlKi)  corrected 42159 

880.614  Added;  0MB  number 36625 

880.615  Added 36626 

880.616  Added 36627 

880.617  Added 36627 

881  Authority  citation  revised 22924 

881.104  (d)  added 59649 

881.209  Revised;  0MB  number 29336 

881.603     (b)     introductory     text 

amended 36628 

881.609  (b)  revised 22755 

881.612a  Added:  interim 22924 

Revised 65852 

881.613  Revised:  0MB  number 36628 

(cHlHi)  corrected 42159 

881.614  Added;  OMB  number 36629 

881.615  Added 36630 

881.616  Added 36631 

881.617  Added 36631 

882  Authority  citation  revised 24254. 

33895,36681 
882.103     Introductory     text     re- 
moved: (b)  revised 36681 

882.116  (c)  revised 36682 

882.207  Removed 36682 

882.209  (a)  revised 36682 

882.216  (a)(4)  removed 36682 

882.219  Removed 36682 

882.336  (aX2Xi)  revised 36682 

882.406  Revised;  OMB  number 29337 

882.410  (aK2)  revised;  OMB  num- 
ber  47773 

882.517  Revised:  OMB  number 36632 

(cXl XI)  corrected 421S9 

882.518  Added;  OMB  number 36633 

882.519  Added 36633 

882.520  Added 36634 

882.521  Added 36635 

882.701  (c)  revised 36682 

882.712  Revised;  OMB  number 29338 

882.713  (cXll)  added 33895 

882.720  (bX3Xv)  revised 29339 

882.721  (c)  amended 29340 

882.753  (a)  revised 36682 

882.803  (d)  introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (fXlO) 

revised:  interim 24254 


NOTS:  loldhx:*  pog*  twrtomn  tndtedt*  1994  changes. 
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882.810  Added:  OMB  number 29340 

883  Authority  citation  revised 22926 

883.105  (d)  added 59650 

883.311  Revised:  OMB  number 29341 

883.704a  Added:  interim 22926 

Revised 65854 

883.710  (b)  revised 22755 

883.714  Revised:  OMB  number 36635 

(cXlXi)  corrected 42159 

883.715  Added;  OMB  number 36636 

883.716  Added 36637 

883.717  Added 36638 

883.718  Added 36638 

884  Authority  citation  revised 22927 

884.112  Revised;  OMB  number 29342 

884.223a  Added:  interim 22927 

Revised 65855 

884.226  Revised:  OMB  number 36639 

(cXlXi)  corrected 42159 

884.227  Added:  OMB  number 36640 

884.228  Added 36641 

884.229  Added 36642 

884.230  Added  ..., 36642 

885.5  Amended. 2662 

885.200  Redesignated   as  885.203: 

new  885.200  added 2662 

885.203  Redesignated  from  885.200 

2662 

885.210  (b)(5)  revised 2663 

885.425  Heading  revised;  (b)  re- 
moved: (c)  through  (f)  redes- 
ignated as  (b)  through  (e) 2663 

885.427  Revised 36643 

885.500  Added 2663 

885.505  Added 2663 

885.510  Added 2663 

885.515  Added 2664 

885.520  Added 2664 

885.525  Added 2664 

885.530  Added  (OMB  number) 2664 

885.535  Added 2665 

885.600  Added  (OMB  number) 2665 

885.605  Added 2665 

885.610  Added  (OMB  number) 2666 

885.615  Added  (OMB  number) 2667 

885.620  Added 2667 

885.625  Added 2667 

885.630  Added 2667 

885.635  Added  (OMB  number) 2667 

885.640  Added  (OMB  number) 2668 

885.645  Added  (OMB  number) 2668 

885.650  Added  (OMB  number) 2668 

886  Authority  citation  revised 22929 

886.132  Revised:  OMB  number 36643 

(cXlXi)  corrected 42159 

886. 133  Redesignated  as  886. 138 36643 


Added;  OMB  number 36644 

886.134  Added 36645 

886.135  Added 36646 

886.136  Added 36647 

886.138  Redesignated  from  886.133 

36643 

886.329a  Added;  Interim 22929 

Revised 65857 

886.337  Revised 36647 

887  Authority  citation  revised 36682 

887.5  (c)  removed 36662 

887.59  (cXD  and  (d)  revised 36682 

887.105  (bXl)  and  (2)  amended 36682 

887.107  Removed 36682 

887.151—887.167       (Subpart       D) 

Heading  revised 36682 

887.151  Revised 36682 

887.153  Removed 36682 

887.155  Removed 36682 

887.157  Removed 36682 

887.565  (c)  revised 36682 

888  Fair  market  rent  schedules 
16408.  49494 

Schedule  C  revised 21635 

Technical  correction 25703 

Fair    market    rent    schedules 

corrected 26944 

Schedule  C  corrected 26944,  48392 

888.203  (b)  revised 38564 

889  Authority  citation  revised 36647 

889.265  (a)(4)  revised 33895 

889.611  Added:  OMB  number 36647 

(cXlXD  corrected 42159 

889.612  Added;  OMB  number 36648 

889.613  Added 36649 

889.614  Added 36650 

889.615  Added 36650 

890.260  (a)(4)  revised 33895 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

900  Authority  citation  revised 26343 

900.105  Added;  OMB  number 29343 

904  Authority  citation  revised 36651 

904.122  Revised 36651 

905  Authority  citation  revised 33655, 

33895,  36651.  39403,  43630.  51854 

905.102  Amended 43630,  44830,  51854 

905.120  (j)  added 33895 

905.160    (aX3XiiXC)    revised;    in- 
terim  31522 

905.165  (c)(5)  revised 33895 


Note:  Botdkic*  pog*  numban  Indfcat*  1994  changM. 
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CHANGES  APRIL  1,  1994  THROUGH  JANUARY  31.  1995 


TITLE  24  Chapt«r  IX-Con. 

906.195  Added 31929 

905.210  Removed 25612 

905.301  (a)  revised:  (eXD.  (2)  and 

(4)  amended 36661 

905.303  Added:  0MB  number 36652 

905.304  Added „ 36663 

905  305  Revised 36663 

906  306  Added 36664 

906  307  Added 36664 

905.308  Added 39403 

905.416  (a)(3)  revised;  (d)  and  (f) 

amended 36655 

905.434  (bH7)  added 43630 

905.586  Added 31930 

905.601  (b).  (k)(2Xl)  and  (3X111)  re- 
vised; (h)  and  (j)  amended 44630 

905.602  Revised 44630 

905.642  (dK4)  removed;  (g)  re- 
vised: Interim 31523 

905.666  (aXl).  (2).  (3).  (b).  (c). 
(dXl).  (3X1).  (fXlXlll)  and  (m) 
revised 44631 

905.667  (aXD  and  (3)  revised 44631 

905.669  (aXl)  amended;  (b)  and  (c) 

revised;  (d)  added;  0MB  num- 
ber  44632 

906.672  (a).  (bX2Xl).  (3).  (4).  (5). 
(CX2).  (dXl).  (2X1XE).  (4). 
(5X1).  (HI).  (6X1).  (11).  (7Xv). 
(vlll).  (XV).  (eX2).  (3)  and  (4) 
revised:  (dX7Xxvlll)  added 44632 

905.675  (bXD  amended:  (c)  re- 
vised; 0MB  number 44634 

905.678  Revised;  OMB  number 44634 

905.681  (cX2)  revised;  interim 31523 

(a)  introductory  text  and  (b) 

906.684  (bX3)  removed;  (bxi) 
through  (7)  redesignated  as 
(bX3)  through  (6);  heading, 
(a).  (bX2).  new  (4)  and  new  (6) 
revised 

905.687  (aXlXl).  (2X1XA).  (3X11). 
(eX2)  and  (4)  revised:  (eX7) 
redesignated  as  (e)(8): 
(aX3Xill)  and  new  (eX7) 
added 44636 

905.715  (bX2)  revised 33655 

(cX4Xil)  and  (d)  removed; 
(CX4X111).  (e).  (f)  and  (g)  re- 
designated as  (CX4X11).  (d). 
(e)  and  (f):  (a).  (bX2).  (c)  In- 
troductory text.  (2X111). 
(4X1).  new  (d)  and  new  (e) 
amended .51654 

906.720  (f)  added 25612 


(b)  existing  text  designated  as 

(bXl);  (bX2)  added 33655 

(g)  added 43630 

905.730  (cXlXi)  revised 33655 

(cX2Xi)  and  (11)  amended 51654 

906.960—906.988  (Subpart  O)  Re- 
vised  43630 

906.1001—906.1021  (Subpart  P)  Re- 
vised  56359 

906.1006  Introductory  text  re- 
vised; (a)  amended 36655 

906  Authority  citation  revised 36655 

Revised 56365 

906.8  Introductory  text  revised; 

(a)  amended 36655 

907  Regulation  at  69  FR  3627  con- 
firmed  4346 

907.1    (a)    designation,    heading 

and  (b)  removed 4346 

907.6    (a)    designation,    heading 

and  (b)  removed 4346 

907.6  (b)  amended 4346 

907.8      (c)      Introductory      text 

amended;  (d)  revised 4346 

913.106  (b)(9)  removed 32649 

(cX8Xli).  (ill)  and  (10)  amend- 
ed; (cXll)  redesignated  as 
(CX12):  (CX8X1V)  and  new 
(cXll)  added 43635 

941.206  (c)  revised 18464 

941.207  Revised  (OMB  number) 29344 

941.404     (n)     introductory     text 

through  (9)  redesigrnated  as 
(nXD  Introductory  text 
through  (ix);  (n)  concluding 
text  designated  as  (nX2); 
heading,  new  (nXD  and  new 

(2)  revised:  (nXlXx)  added 16464 

941.502  (a)  revised:  interim 31523 

946  Added 17662 

963  Added:  interim 36329 

965  Added;  interim 42734 

960  AuthoHty  citation  revised 36655, 

39405 

960.203  Revised 36665 

960.204  Revised 36655 

960.205  (a)  and  (c)  revised 36656 

960.206  (a)  amended 36656 

960.207  (a)  and  (b)  Introductory 
text  amended:  (bXD  and  (2) 
removed 36656 

960.211  Revised  (OMB  number) 36656 

960.212  Added  (OMB  number) 36657 

960.213  Added 36656 

960.214  Added 36666 

960.215  Added 36659 
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960.401—960.409       (Subpart       D) 

Heading  revised 17667 

960.401  Revised 17667 

960.403  Revised 17667 

960.405  Revised 17667 

960  407  Revised 17667 

960.409  Removed 17667 

960.501—960.511       (Subpart       E) 

Added 39405 

961  Authority  citation  revised 33695 

961.29  (b)(4)  revised 33695 

963  Authority  citation  revised 33895 

963.3  Amended 33695 

963.10  (d)  revised 33695 

964  Revised 43636 

965.215  Added 31930 

965.705  Added 31930 

968  Technical  correction 2813 

968.102  Revised 44637 

968.103  (c)  revised 30477 

(b),  (kX2Xi)  and  (3X111)  revised; 

(j)  amended 44637 

968.236  (dX4)  removed;  (g)  re- 
vised; interim 31523 

968,305  Amended 44637 

968.310  (aKl),  (2),  (fXlXUl),  (b), 
(c),  (dXD,  (3)(1)  and  (m)  re- 
vised; (a)(3)  amended; 
(dX3Xlll)  removed;  (gX4) 
added 

968.312  (aXD  and  (3)  revised 44636 

968.315  Heading,  (b).  (cXl)  and  (6) 
revised;   (aXl)  amended;   (d) 

added;  OMB  number 44639 

968.320  Heading,  (a),  (b)(2XI),  (3), 
(4),  (5).  (cX2),  (dXlXi),  (11). 
(2X1XE),  (4),  (5X1),  (111).  (6X1), 
(11),  (7Xv).  (vlll).  (XV),  (eX2), 
(3)  and  (4)  revised: 
(dX7Xxvlll)      added:       OMB 

number 44639 

(d),  (e)  and  (f)  redesignated  as 
(e),  (f)  and  (g);  new  (d)  added; 
(c)  Introductory  text,  new  (e) 
Introductory  text,  (4X1)  and 

(6X11)  amended 1919 

968.325  Heading  and  (c)  revised; 

OMB  number 44641 

968.330  (a)  through  (d),  (e)  Intro- 
ductory text,  (1).  (2).  (4).  (8), 
(f).  (gXD.  (2)  Introductory 
text,  (1),  (h),  (I)  and  (j)  re- 
vised; (k)  added;  OMB  num- 
ber 
968.335  (cX2)  revised;  Interim 31523 


(a)  Introductory  text  and  (b) 

968.340  (b)(3)  removed:  (bX4) 
through  (7)  redesignated  as 
(bX3)  through  (6);  (a),  (bX2). 
new  (4)  and  new  (6)  revised: 

OMB  number 

968.346  (aXlXl).  (11).  (2XiXA). 
(3X11).  (eX2)  and  (4)  revised; 
(eX7)  redesignated  as  (eX8): 
(aX3Xlil)     and     new     (e)(7) 

added;  OMB  number 

968.401—968.425       (Subpart       D) 

Added..... 30476 

968.407  OMB  number 30476 

968.422  OMB  number 30480 

968.428  OMB  number 30460 

970.2  Regulation  at  53  FR  30987 
confirmed;  revised 3716 

970.3  Amended 3716 

970.4  Regulation  at  53  FR  30987 
confirmed 3716 

(b)  and  (c)  removed;  (d)  and  (e) 
redesignated  as  (b)  and  (c); 
new  (c)  revised;  new  (d),  new 

(e).  (f)  and  (g)  added 3717 

970.5  Regulation  at  63  FR  30087 
confirmed 3716 

Revised 3717 

970.6  Regulation  at  63  FR  30988 
confirmed 3716 

Revised ; 3719 

970.7  Regulation  at  53  FR  30988 
confirmed 3716 

(aX2)  revised 3719 

970.8  Regulation  at  53  FR  30988 
confirmed 3716 

(f)  and  (g)  revised;  (h)  through 
(m)  redesignated  as  (k) 
through  (p);  new  (h),  new  (1) 
and  new  (j)  added 3719 

970.9  Regulation  at  53  FR  30988 
confirmed 3716 

(b)  Introductory  text  and  (1) 
revised:  new  (c)  added 3719 

970.11  Regulation  at  63  FR  30888 
confirmed 3716 

Revised  (OMB  number) 3719 

970.12  Regulation  at  63  FR  30989 
confirmed 3716 

970.13  Regulation  at  63  FR  30988 
conflrmed 3716 

Redesignated  as  970.14;  new 
970.13  added;  OMB  number 3721 

970.14  Redesignated  from  970.13 
S721 
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CHANGES  APRIL  1,  1994  THROUGH  JANUARY  31,  1995 


TITLE  24  Chapter  IX-Con. 

982  Added 36662 

962.210  Regulation  at  SO  FR  36887 
eff.  date  corrected  to  1-18-95 

47081 

990  Authority  citation  revised 33655 

990.102  Amended 51864 

990.107  (bK2)  revised 33656 

(cX4Xil)  and  (d)  removed; 
(CK4K111).  (e).  (f)  and  (g)  re- 
designated as  (c)(4)(il).  (d). 
(e)  and  (f):  (a),  (b)(2).  (c)  In- 
troductory text.  (2)(lil). 
(4X1),   new  (d)  and   new  (e) 

amended 51854 

990.106  (b)  existing  text  des- 
ignated as  (b)(1):  (bX2)  added 
33665 

(f)  and  (g)  added 43644 

990.110  (cXlXD  revised 33666 

(cX2Ki)  and  (11)  amended 51854 

990.401—990.405        (Subpart        D) 

Added 43644 

(cX4Xii)  eff.  date  corrected  to 
1-18-85 47081 

Chapter  XX— Office  of  Assistant 
Secretary  for  Hoosing— Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  3200—3699) 

3280  IntentreUtlon 19072,  34294 

3282  Intennretatlon 64100 

3500   Regulation   at   59   FR  5520 

withdrawn S3901 

3500.2  Amended:  eff.  6-19-95 66448 

3500.6  (aX3Xii)  and  (ill)  amended: 
(aX3Xiv)  added 37423 

3500.7  (eXlXiil)  amended 37423 

3500.8  (c)  added:  eff.  4-24-94 53901 

3500.17  Added  (OMB  number):  eff. 

4-24-95 53902 

3500.19  (a)  amended;  eff.  6-19-95 

65448 

3500.21  Added:  eff.  6-19-95 66448 

(eX2Xl)  corrected 2642 

3500  Appendix  A  amended;  Ap- 
pendixes F  through  J  added; 

eff.  4-24-95 53908 

Appendix  MS-1  added;  eff.  6- 

19-S5 66452 

Appendix  MS-2  added;  eff.  6- 

19-95 65456 

Appendix  MS-1  amended 2643 

Appendix  MS-1  corrected 5962 


Proposed  Rules: 


24 65607 

25 65700 

26 65700 

35 24850 

38 54984 

43 34300 

85 53706 

91 40148 

92 34300,  40148 

100—199  (Ch.  I) 41995.  52104 

100 34902. 40602. 49035.  56449.  64104 

125 44596 

200 24850.  43900.  51519 

203 36846 

4391 

215 43900 

235 43900 

236 43900 

247 43900 

261 40764 

280 24850 

290 17500 

291 24850 

510 24850 

511 24850 

570 24850.  28176.  34300.  40148.  41 196. 

47500 

574 40148 

576 40148 

577 24850 

578 24850 

579 24850 

760 51519 

812 43900 

813 50870 

850 43900 

880 30557.  43900 

881 30557.  43900 

882 24850.  43900 

883 30557.  43900 

884 J0557.  43900 

885 24850 

886 24850.  30557.  43900 

887 24850.  43900 

888 32492 

890 24850 

900—999  (Ch.  K) 304 

900 43900 

904 43900 

905 18666.  24850.  39072.  43900.  50870 

908 50870 

912 43900 

913 18666.  50870 

941 24850.  35834.  44952 

960 39072 


Note  Bddtoc*  pog*  numtMra  Indfeat*  1994  chong—. 


JANUARY  1995 
CHANGES  APRIL  1.  1994  THROUGH  JANUARY  31,  1995 


960 43900 

961 24850 

964 18666 

965 24850 

968 24850. 40148 

982 36846 

984 36846 

990 18666 

3500 .37360.42784 

TITLE  25~INDIANS 

Ctiapter  I— Bureau  of  Indian  Af- 
fairs, Department  of  tt>e  Interior 
(Parts  1-299) 

11.100  (a)  revised 48722 

36  Authority  cvltatlon  revised 61765 

36.3  Amended 61765 

36.10  (a)  revised 61765 

36.11  (d)  added 61765 

36.20  (dXl)  through  (4)  added 61765 

36.24  (g)  added 61765 

36.42  Introductory  text  and  (a) 

revised 61766 

36.61  (aXl)  revised 61766 

36.77  Added 61766 

113  Removed 54504 

141  Authority  citation  revised 54502 

141.10  (d)  revised 54502 

141.33  (d)  revised 54502 

200.12  Added 43419 

216.100—216.111   (Subpart  B)   Re- 
moved  43419 

226.11  (aX2)  revised 22104 

248.6  Re  vised 16757 

Proposed  /?u/es; 

1-299  (Ch.  I)  ...21872.  23774.  33236.  36108. 

67592 

5 47046 

10 40086 

20 16720.  40182 

40 18460 

46 44016 

63 40184 

113 16760 

115 41948 

151 1956 

164 35580 

165 35580 

256 16726.  30276 

261 61220 

309 51908,  52588 

900 26920 


TITLE  26-INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice, Department  of  ttie  Treasury 
(Parts  1-799) 

1  Technical  correction 17154,  36256 

Authority  citation  amended 18747. 

24041,  24928,  27459.  30103,  32080. 
33432.  34988.  35416.  36363.  39960. 
41674.  49579.  50163.  50487.  51371. 
63250.  64573.  66462.  67196 
Authority  citation  amended.... 27,  2500 
1.42-5  (bXlXvl)  and  (cXlXiii)  re- 
vised; (bXlXvii)  amended 50163 

1.42-12  (a)  corrected 15501 

1.42-14  Added 50163 

(c).  (dXD  and  (k)(2)  Example  4 

corrected 3345 

1.52-1  (f)  amended 30102 

1.55-1  Added 60557 

1.56(g)-l    (b)    Introductory    text 

amended 51371 

1.61-22T  Added 65712 

1.101-2  (e)(2)  Example  amended 30102 

(eXlXiliXfcXi)  and  (2)  revised; 

(eXlXiii)(ftX5)  removed 30103 

1.103-8  (a)(5)  revised 24041 

1.103-8T  Added 24041 

1.142(a)(5)-l  Added 66163 

1.148-0  (c)  amended 24041 

1.148-1  (cK4XiiXA)  revised 24041 

1.148-lT  Added 24041 

1.148-2  (b)(2Xii)  revised 24042 

1.148-2T  Added 24042 

1.148-3  (h)(3)  amended 24042 

(j)  Example  1  revised;  Example  2 

amended 24350 

1.148-3T  Added 24042 

1.148-4  (bX5)  redesignated  as 
(bX6):  new  (bX5)  added;  (g), 
(hXl).  (2Xvii).  (ix).  (3),  (4)  and 

(5)  re  vised 24042 

1.146-4T  Added 24042 

1.148^  (b)(2Xili).  (c)(2Xi).  (3)(ii). 
(dX3Xii)  and  (eX2)(iii)  re- 
vised; (e)(2Xii)(B)  amended 24044 

1.148-5T  Added 24044 

1.148-6  (dX3XiiiXC)  revised 24045 

1.148-6T  Added 24045 

1.148-9        (cX2XiiXB)        revised; 

(hX4Xvi)  added 24045 

1.148-9T  Added 24045 

1.148-10  (bX2)  revised;  (cX2Xix) 

amended 24046 

(d)  Example  1  amended 24351 
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TITLE  26  Chapt«f  I— Con. 

1.14»-10T  Added 24046 

1.1«-11  (1)  added 24046 

1.14a-llT  Added 24046 

l.M9(d)-l  (fK3)  revised 24046 

I.l«(d)-1T  Added 24046 

l.l«Ke)-l  (eX3Xi)  and  (4)  revised 

24)51 

1.160-1  (cXD  and  (4)  heading  re- 
vised; (CX4X111)  added 24046 

l.lfiO-lT  Added 24046 

I.167(c>-1  (aX5)  amended .41674 

1.188(l)-0  Added 61371 

1.168(1)-1  Added 51371 

(fX2Xll)  and  (3)  corrected 64849 

1.170A-4  (d)  Example  9  amended 

30102 

1.170A-6  (b)  Example  5  amended 

30102 

I.ITOA^  (CX3XI).  (lii)  Examples  1. 
2.  3.  (cX4).  (5)  Examples  1.  2, 

and  J;  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (a)(3)  and  (c)  amended 

30102 

(aX3)  amended:  (b),  (eXD  and 
(2)  revised:  (f)  and  authority 

citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30105 

1.170A-13T  Added 27460 

1.170A-14  (hX4)  Example  2  amend- 
ed  30105 

1.174-2(a)(l)  revised:  (aX2)  and  (3) 
redesignated  as  (aX8)  and  (9): 
new  (a)(2)  through  (7)  added: 

(c)  amended 50160 

1.217-2T  Added 65712 

1.263A-0  Amended 67196 

1.263A-1  (aX2Xl).  (3Xv).  (bX3).  (4) 
and  (10)  amended:   (bXlOXD. 

(11)  and  (JK4)  added 39961 

(gX4Xll)  amended 67197 

1.263A-1T  (c)  and  (e)  redesig- 
nated   as    1.263A-4T(c)    and 

1.263A-7T(e) 39960 

Removed 39961 

l.a63A-2  (aXlXllXBX2)  revised 67197 

1.263A-3  (cX4Xvl)  heading  and  (C) 
heading  revised:  (cX4XvlXA). 

(B)  and  (C)  added 39962 

1.263A-4T  Added:  (c)  and  (e)  re- 
designated from  1.263A-lT(c) 

and  1.263A-7T(c) 39960 

1.263A-7T  Added:  (e)  redesig- 
nated from  1.263A-lT(e):  new 
(eXlKl).  (11).  (IIIXB).  (Iv).  (2). 


(3X1).  (4X1).  (11).  (5)  Examples 

1  and  3  amended 39960 

(eX6Xl).  (ilXA).  (i).  (C)  Exam- 
ples 1.  3.  5.  (lUXA).  (BX/).  (2) 
Example,  (C)(i).  (2)  Example, 
(ivKC)  Example.  (7XlilXB).  (v) 
Example,  OXD.  (U)  Examples  1 
through  5,  (lOXD.  (ilXA). 
(ill),      (llXi)      through     (V) 

amended 39961 

1.263A-8  Added 67196 

1.263A-9  Added 67200 

1.263A-10  Added 67207 

1.263A-11  Added 67210 

1.263A-12  Added 67212 

1.263A-13  Added 67213 

1.263A-14  Added 67215 

1.263A-15  Added 67215 

1.266-1  (a)  redesignated  as  (aXD; 

(aX2)  added 67215 

1.279-6  (b)(4)  revised :41675 

1.301-1  (dXlXili).  (hXSXllXb)  and 

(JXl)  amended 2500 

1.312-3  Amended 2500 

I.337(d>-1  (a)(5)  introductory  text 

amended 41674 

(aX5)  Example  8  amended 41675 

1.337(d)-2  (cX4)  Example  amended 

41674 

1.33a-4T  (hX4)  corrected 15601 

1.341-6    (bXl),     (2X1),     (ill).     (3). 

(hX4)  and  (n)  amended 2500 

1.382-1  Amended 32080 

1.382-6  Added:  heading  revised 32080 

1.401-12T  Added 63571 

1.401(k)-0  Amended 66169 

1.401(k)-l  (aX3Xlv),  (bX4Xli).  (Iv). 
(5X1).  (11).  (6)  Examples  2,  3.  4, 
(dX5),  (6Xlv).  (eX6Xll). 
(0(3Xv)  Example,  (7)  Example 
1  and  (gX4Xli)  amended: 
(aX3Xv),  (4X11),  (iv),  (5Xlv). 
(6XilXC),  (7X1),  (bXlXD,  (11) 
heading.  (SXvl). 

(dX2XlvXA)(J).  (3).  (4X1). 
(eX7).  (OdXlii).  (2).  (3X11). 
(lilXC),  (4X11XB).  (7)  Exam- 
ples 2,  3,  (gXlXUXBXi). 
(CXn.  (2X1).  (5).  (6).  (11). 
(3XliiXA).  (BX2)  and  (4X11) 
revised:  (aX3Xvl)  Example  3, 
(e)(6Xvl).  (15)  and  (16)  added 

66169 

1.401(m>-0  Amended 66175 

1.401(m)-l  (a),  (bXl).  (3)(1).  (ii). 
(4XilXB),         (5Xv),         (cXl). 
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(eXlXili).  (4),  (6)  Examples  2 
through  6,  (f)(lXllXB),  (CXi), 
(2).  (12XIXB).  (gX4).  (SXliXA) 
and  (B)(2)  revised;  (bX3Xlll) 
removed:  (bX3Xvll).  (6)  Exam- 
ple 8,  (f)(16)  and  (17)  added; 
(bX4XllXA),  (5X1).  (11).  (d)  Ex- 
amples 3,  4,  (eXSXilXB)  and 

(f)(4Xli)  amended 66175 

1.401(m)-2  (a)  amended:  (bXl). 
(cXl)  and  (4)  and  Example  1 

revised 66179 

1.401(aX17)-l  Revised 32905 

1.402(a)-l       (dX3Xlv)       revised; 

(dX3Xv)  added 66180 

1.402(g)-l  (eX5Xli)  revised;  (eXU) 

Example  2  amended 66180 

1.410(b)-0  Amended 32914 

1.410(b)-2  (bX7)  amended 32914 

1.410(b)-6    (dX2)(l).    (11)    and    (g) 

corrected 16964 

(dXD.  (2Xiv)  Example  2  amend- 
ed  32914 

1.410(b)-7  (cX4)  and  (5)  revised; 
(c)(6)  removed;  (dX4)  amend- 
ed  32914 

1.411(d)-4  Amended 66180 

1.414-11  (bX2)  and  (4)  revised: 
(bX3)  and  (cX2Xv)  amended 

32922 

1.414(c>-2  (bX2Xll)  amended 30102 

1.414(c)-4  (b)(3Xl)  amended 30102 

1.414(g)-lT  (bXl)  introductory 
text  and  (2X111)  revised:  (g) 

removed 32916 

1.414(q)-l  Added 32915 

1.414(r)-0  Amended 32916 

1.414(r)-l  (cX2Xil)  Example,  (dX4). 
(9X1)      and      (e)      amended; 

(c)(3)(ii)  revised 32916 

1.414(r)-2  (b)(2),  (c)(3)  Examples  1 

and  2  revised 32917 

1.414(r)-3  (c)(2Xii),  (4),  (5)(111).  (7) 
Example  1,  (dX2)  and  (4)  £i- 
ample  1  revised:  (cX7)  Exam- 
ples 3  and  4  redesignated  as 
Examples  4  and  5;  (bX4),  (cX6) 
introductory  text.  Examples  2 
through  5,  7,  (7)  introductory 
text.  Example  2  and  new  Ex- 
ample 5  amended:  new  (cX7) 

Example  3  added 32917 

1.414<r)-4  (b)  amended 32919 

1.414(r>-5  (bX5Xll),  (dXlXiI)(B). 
(C),  (4)  Example  2,  and  (gX5) 
revised:      (dXlXUl)      added; 


(dXD  concluding  text  re- 
moved: (gX2XlllXA),  (D), 
(3X11XB),  (lliXB).  (C).  (D)  and 

(gX6)  amended 32919 

1.414(r)-6  (a)  amended;  (b)  re- 
vised; (c)  removed 32920 

1.414{r)-7  (cX2)  and  (d)  removed; 
(c)(3).  (4)  and  (5)  redesignated 
as  (cX2),  (3)  and  (4);  (aXD. 
(bX2Xli).  (3),  new  (cX2Xl), 
(3X1).  (11)  Introductory  text, 
(A),  (B),  (111)  Example  1.  (4X1). 
(11).  (ill)  introductory  text, 
(E).  (V)  introductory  text 
and  Examples  1  through  4 
amended:     (cXD     and     new 

(c)(2Kiv)  revised:  (cX5)  added     

32920 

1.414(r)-«  (bX4)  Examples  1  and  4 
amended:  (bX2Xlii)  and  (4) 
Example  2  revised:  (d)(4)  re- 
moved; (bX4)  Examples  3,  4, 
and  (d)(5)  redesignated  as  Ex- 
amples 5,  6  and  (d)(4);  new 
(bX4)  Examples  3  and  4  added; 
new  (bX4)  Examples  5  and  6 

amended 32921 

1.415-6  (b)(6Xlv)  revised 66181 

1.446-3  (hK2)  and  (5)  Introductory 

text  amended 36358 

1.446-4  Added 36358 

1.453-9  (c)(l)(ll)  amended 2500 

1.461-1  (a)(2XlliXB)  revised 36360 

1.468A-0  Amended 66473 

1.468A-1    (b)    introductory    text 

and  (4)  revised;  (d)  added 66473 

1.468A-3  (hXl)(v)  removed; 
(hXlXvl),  (vli)  and  (vlil)  re- 
designated as  (hXlXv),  (vl) 
and  (vli);  new  (hXlXvli)  and 
(iXlXii)    revised;     (h)(2Xxii) 

and  (xlii)  added 66474 

1.468A-5  (aX4)  added;  (bX2Xv) 
amended;  (b)(2Kvl)  redesig- 
nated    as     (bX2)(vli);     new 

(bX2Xvl)  added 66474 

1.468A-6  Added 66474 

1.469-0  Amended 50487 

1.469-1      (f)(4Xiii)      Example      3 

amended 45623 

1.469-lT  (e)(5)  corrected 17478 

(hX7)  amended 41674 

1.469-2  (cX2XiiiXE),  (G)  Example 
1,  (vXC)  Example  1,  Example  3, 
(6XiXA)      and      (dX5XiilXA) 
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TITLE  26  Chapter  I -Con. 

amended:     (eK3XillKB)     re- 
vised  45623 

1.4»-4  Added 50437 

1.4e»-ll  (cKlKil)  revised 45623 

(aXl)  and  (bKD  revised;  (b)(2) 
redesignated   as   (bX3);    new 

(bK2)  added 50409 

1.482-0  Added 34985 

1.482-(rr  Removed 349M 

1.482-1  Added 34990 

1.482-lT  Removed 349M 

1.482-2  Added 35002 

1.482-2T  Removed 34985 

(aKl)(illKEX3)  Example  (11)  cor- 
rected: (aXlKlllKEKJ)  Exam- 
ple (HI)  correctly  added:  CFR 

correction 48798 

1.482-3  Added 35011 

1.482-3T  Removed 34988 

1.482-4  Added 35016 

1.482-4T  Removed 34988 

1.482-^  Added 35021 

1.482-5T  Removed 34988 

1.482-6  Added 35025 

1.482-6T  Removed 34988 

1.482-8  Added 35028 

1.514(c)-2  Added 24928 

1.58&-1  (bX2)  corrected 15502 

1.585-5  (CX4X11)  and  (dX2)  cor- 
rected  15502 

1.585-6  (dX5)  Example  3  corrected 

15502 

1.585^7  (dXl)  corrected 15502 

1.585-8  (bX2)  corrected 15502 

1.642(c)-6  (dK2)  amended 30102 

(dXl)  redesignated  as  (d)  and 
(dX2)  and  (3)  redesignated  as 
1.642(c)-6A  (d)(3)  and  (4): 
heading,  (a),  (b),  (cXD,  new 
(d)  and  (e)  revised:  (f)  added: 
authority  citation  removed 

30105 

1.642(c)-6A  Undesignated  center 
heading  and  section  added; 
(dX3)  and  (4)  redesignated 
from  1.642(c)-6  (dX2)  and  (3) 

30105 

(dX4)  Uble  amended 30116 

1.642(c>-7  (d)(2)  amended 30102 

1.664-1  (aX6)  Example  amended 30102 

(aXSXiiXft),  (iv)(a),  (6).  (c).  and 
(6)  introductory  text  revised; 
(aXSXlvXd)  added;  authority 

citation  removed 30116 

1.664-2  (c)  revised:  authority  ci- 
tation removed 30116 


1.664-4  (b)(2)  and  (3)  amended 30102 

(bXD  redesignated  as  (b)  and 
(bX2)  through  (5)  redesig- 
nated as  1.664-4A  (dX3) 
through  (6);  (a),  new  (b),  (c) 
and  (d)  revised;  (e)  and  (f) 
added;  authority  citation  re- 
moved  30117 

1.664-4A     Undesignated     center 

heading  and  section  added 30116 

(d)(3)  through  (6)  redesignated 

from  1.664-4 30117 

(dX4),  (5),  (6)  heading.  Tables 
D.  E.  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b)-2  Undesig- 
nated center  heading  revised 
30148 

1.665(aM)A— 1.6(S5(g>-2A   Undesig- 
nated center  heading  added 
30148 

1.701-2  Added 27 

1.704-1  (bXlXvl),  (2XlvXd)(J)  and 

(c)  amended 66728 

1.704-3  (aXD  and  (3X1)  amended; 
(d).  (eX2Xlll)  and  (3)  revised; 
(eX2)(iv)    and    (v)    removed; 

(e)(4)  added 66728 

1.704-3T  Removed 66734 

1.751-1  (cK4).  (5)  and  (6)  revised 

2500 

1.761-2  Heading  revised:  (aX3) 
concluding  text  amended;  (d) 
redesignated  as  (e);  new  (d) 

added 66183 

1.809-10  Redesignated  fi-om  1.809- 

lOT  and  amended 49579 

1.809-lOT  Redesignated  as  1.809- 

10 49579 

1.860G-1T  Added 18747 

1.904-4  (j)  revised 37672 

1.954-2T  (gX2Xl)  revised 37672 

1.985-0  Amended 37672 

1.985-1  (aXl)  and  (dXlXii)  amend- 
ed; (b)  and  (c)(6)  revised; 
(dXl)  concluding  text  re- 
moved  37672 

1.985-2  (a)  and  (bX2)  revised 37673 

1.98&-3  Revised 37673 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014-5    (aX3).    (c)    Examples    1 

through  6  amended 30102 

1.1081(b)-2  (b)  revised:  (c)  and  (d) 

added 18749 

Heading  corrected 33200 

1.1031(k)-l  (jX2)  added 18749 


Notk:  toUkJC*  pa0*  numbws  IndteoM  1994  chang««. 
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1.1221-2  Added 36363 

1.1221-2T  Removed 36367 

1.1233-2       Redesignated        fi-om 

1.1233-2T  and  revised 36367 

1.1233-2T  Redesignated  as  1.1233- 

2 36367 

1.1234-4       Redesignated       firom 

1.1234-4T  and  revised 36367 

1.1234-4T  Redesignated  as  1.1234- 

4 36367 

1.1254-0  Added 2501 

1.1254-1  Added 2502 

1.1254-2  Added 2505 

1.1254-3  Added 2506 

1.1254-4  Added 2507 

1.1254-5  Added 2507 

1.1254-6  Added 2506 

1.1256(e)-l  Added 36367 

1.1363-2  Added 51106 

1.1374-0  Added 66463 

1.1374-1  Redesignated  as  1.1374- 

lA 66462 

Added 66463 

1.1374-1  A      Redesignated      flitjm 

1.1374-1 66462 

1.1374-2  Added 66463 

1.1374-3  Added 

1.1374-4  Added 

1.1374-6  Added .^ 66469 

1.1374-6  Added 66469 

1.1374-7  Added „ 66469 

1.1374-8  Added 66469 

1.1374-9  Added 66470 

1.1374-10  Added 66470 

1.1375-1      Undesignated      center 

heading  added 66462 

1.1388-1      Undesignated      center 

heading  added 24937 

1  1398-1  Added 24937 

1.1398-2  Added 24938 

1.1502-1  (a)  amended 41675 

1.1502-11  (b)  revised 41675 

1.1502-13  (j)  introductory  text. 
(1)(2)  Example  (1),  (mX3)  Ex- 
ample (J).  (oXlXi).  (li)  and  (2) 

Example  amended 41674 

(cXlXili)  and  (h)  Example  (17) 
amended:  (cX7)  redesignated 

as  (cX8):  new  (cX7)  added 41677 

(CXIXD  and  (2)  amended 67215 

1.1502-14  (bX3Xii).  (dX3Xil). 
(4X11X6).  (gXlXi).  (ii)  and  (2) 

Example  1  amended 41674 

(aX2)  and  (5)  revised;  (aX4)  re- 
designated    as    (aX6);     new 


(aX4)  and  (b)(4)  added;  new 

(aX6)  Example  amended 41677 

(cXl)  amended 2508 

1.1502-19  Revised 41677 

1.1502-20  (aXD,  (3X11).  (5)  intro- 
ductory text.  (cXlXi).  (ii). 
(2XiXAX/),  (B).  (D).  (ii).  (111). 
(4)  Example  2,  Example  7, 
(eX3)  Example  1  and  (f)  re- 
vised; (cX2Xvli)  added;  (eX3) 
Example  8  and  (g)(3)  removed: 
(gX4)  redesignated  as  (gX3); 
(aX4).  (5)  Example  6,  (6)  Exam- 
ple 5,  (c)(2),  (1X4)  Examples  1, 
3.  6,  (eX3)  Example  2,  new 
(gX3)  Examples  i.   2,   and  J 

amended 41681 

1.1502-31  Revised 41683 

1.1502-31T  Removed 41685 

1.1502-32  Revised 41685 

1.1502-32T  Removed 41695 

1.1502-33  Revised 41695 

1.1502-33T  Removed 41700 

1.1502^3      (a)(3Xli)      and      (iii) 

amended 41674 

1.1502-47  (eX4XiilXB)  amended 41674 

1.1502-75  (d)(5)(vlll)  amended 41675 

(dXl)  amended 41700 

1.1502-76  (b)  revised;  (d)  removed 

41700 

1.1502-80  (c)  and  (d)  added 41703 

1.1502-81T  (a)  amended 41675 

1.1552-1  (c)(2)  amended 41675 

1.6085-1  Amended 64301 

1.6038-2  (d)(6)  and  (fXlOXv)  added; 
(e).  (fXlOXiil),  (Iv),  (g)  intro- 
ductory text  and  concluding 

text  amended;  (h)  revised 64302 

1.6046-1  (b)(10)  and  (g)  amended; 

(0(5)  added 64302 

1.6050H-0  Revised 63250 

1.6060H-1  (a).  (cXl).  (2).  (eXD. 
(2X1)  and  (g)  revised;  (cX3) 
redesignated  as  (cX5):  (b)(4), 
new    (cX3).    (5)    Example    5, 

(e)(2)(lli)  and  (f)  added 63251 

1.6050H-2  (aX2Xiil).  (d).  (eXD  and 
(g)  revised;  (aX2)(lvXB) 
amended;  (aX2Xv)  (e)(2)  and 
(3)  redesignated  as  (aX2Xvl), 
(eXlXU)  and  (111);  new 
(aX2Xv).  (eXlXi)  and  new  (2) 

added 63253 

1.6050I-0T  Added 64573 

1.6050I-2T  Added 64573 

1.6302-lT  Added 35416 
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TITLE  26  Chapift  l-Con. 

1.630a-2T  Added J6416 

1.6303-3T  Added 36416 

1.6663-0  Amended 36031 

1.6662-6T  Heading.  {dX2Kll). 
(lilKA),  (B).  (3)(ilKB)  and  (C) 
revised;      (d)(2)(iilKD)      and 

(3X111X0)  added 35031 

1.6685-1  (aXD  Introductory  text. 
(bXl).  (4Xlv).  (V).  (5)  Intro- 
ductory text,  (cXl)  Introduc- 
tory text,  (3)  and  (e)  revised; 

(bX4Xvl)  added 33432 

1.7520-1— l.S52(M      Undesignated 

center  heading  added 30146 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.7520-4  Added 30150 

15a  Authority  citation  revised 16751 

16a.463-l  (bK3)(l)  amended 16751 

20  Authority  citation  revised 30150 

20.2013-4    (a)    Introductory    text 

and  Example  (2)  amended 30151 

20.2031-0  Added 30151 

20.2031-7  (aX2)  amended 30108 

(aX2).  (bXl).  (2).  (3X1).  (11).  (c). 

(d),  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d); 

new  20.2031-7  added 30152 

20.2031-7A    Undesignated    center 

heading  and  section  added 30151 

(d)  redesignated  from  20.2031-7; 
new  (d)  heading,  (IXD  and 
(HI)  revised:  new  (dX5).  (6), 
Tables  A,  B  and  LN  amended 
30152 

20.2(Bi-10  Removed 30170 

20.2032-1  (fXl)  amended 30103 

20.203&-2  (cXlXvlli)  amended 30103 

20.2039-5  (cXl)  and  (2)  amended 

30103 

20.2(»5-2  (irxixiv)  amended 30103 

(f)(4)  revised 30170 

20.20S6(b)-4  (d)  amended 30103 

20.7520-1—20.7520-4  Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7520-2  Added 30171 

20.7520-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23154 

Authority  citation  revised 30172 

25.2511-1  (hX6)  and  (7)  amended 

30103 

25.2512-D  Added 30173 


25.2513-6  (aX2).  (bXD.  (2),  (3X1). 

(ii),  (c),  and  (d)  amended 

Redesignated  as  25.2512-6A(d); 
heading,  (a)  introductory 
text,  (1)  introductory  text. 
(1),  (11)  introductory  text. 
(A),  (B),  (ill)  Introductory 
text.  (A),  (B).  (2),  (3),  (b)  in- 
troductory text.  (1),  (2).  (3) 
Introductory  text,  (1),  (11) 
and  (c)  through  (0  redesig- 
nated as  25.2512-5A(d)  head- 
ing, (1)  introductory  text,  (1) 
Introductory  text,  (A),  (B) 
introductory  text,  (1),  (2), 
(11).  (ill).  (2XC)  introductory 
text.  (7),  (2)  Introductory 
text,  (1),  (11).  (ill)  Introduc- 
tory  text.   (A).   (B)   and   (3) 

through  (6) 

Added 

25.2512-5A  Undesignated  center 
heading  and  section  added; 
(d)  heading.  (1)  Introductory 
text,  (1)  introductory  text. 
(A).  (B)  introductory  text, 
(J).  (2).  (C)  introductory  text, 
(i).  (2).  (11).  (ill).  (2)  introduc- 
tory text,  (1),  (11),  (ill)  intro- 
ductory text,  (A),  (B)  and  (3) 
through  (6)  redesignated 
from  25.2512-5  heading,  (a) 
Introductory  text,  (1)  intro- 
ductory text,  (1).  (11)  Intro- 
ductory text.  (A).  (B).  (Ill) 
introductory  text,  (A),  (B), 
(2),  (3),  (b)  Introductory  text. 
(1).  (2).  (3)  introductory  text. 
(1).  (11).  (c)  through  (f);  new 
(d)  heading  revised;  new 
(dXlXiXA)  and  (B)  amended 

(d)(l)(i)(C)    and    (5)    amended; 

(dXlXiil)  and  (6)  revised 

25.2512-9  Removed 

25.2515-2  (c)  amended 

25.2518-3  (aXlXlvXA)  amended 

25.2522(a)-2  (a)  amended 

25.2522(c)-3  (dX2Xiv)  amended 

(dX3)  revised 

26.2523(a)-l  (d)  amended 

25.2523(c)-l  (c)  Example  amended 


30103 


30173 
30174 


25.2701-0  Amended 

25.2701-1  (aXD  amended. 
25.2701-5  Added 


.30173 

30174 
30176 
30177 
30103 
.30177 
30103 
.30177 
.30103 

30103 
23154 
23154 
.23154 
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25.2703-3  (bX3)  and  (cX3)  amend- 
ed  23157 

25.7520-1—25.7520-4  Undesignated 

center  heading  added 30177 

25.7520-1  Added 30177 

25.7520-2  Added 30176 

25.7520-3  Added 30176 

25.7520-4  Added 30179 

31  Authority  citation  amended 

35416.65940 

31.3121(a>-l    (a)   redesignated   as 

(aXl);  (aX2)  added 66189 

31.3201-1  Revised 66169 

31.3201-2  Revised 66189 

31.3202-1  (b)  and  (f)  revised 66189 

31.3211-1  Revised 66190 

31.3211-2  Re  vised 66190 

31.3221-1  (a)  and  (b)  revised;  (d) 

removed 66190 

31.3221-2  Revised 66190 

31.3231(a)-l  (aXD  revised;  (c)  and 
(d)  redesignated  as  (d)  and 

(e);  new  (c)  and  (f)  added 66191 

31.3231(e)-l  Revised 66191 

31.3231(e)-2  Added 66191 

31.3231(e>-2T  Removed 66191 

31.3231(e)-3  Removed 66191 

31.34(»(f)(5)-2T  Added 65714 

31.3402(r)-lT  Added 65940 

31. 6302-lT  Added 35416 

31. 6302(c)-3T  Added 35417 

40  Authority  citation  amended 

35417 

40.6302(c>-lT  Added 354V7 

47  Revised .43040 

48  Authority  citation  amended 

33667,43045 

48.4082-1  Added 33667 

48. 4082-lT  Removed 33667 

48.4221-3  (e)  added .43045 

48.6416(b)(2)-2  (b)  text  redesig- 
nated as  (bXD  and  amended; 
new  (bXl)  heading  and  (bX2) 

added .43046 

54.4979-0  Amended 66161 

54.4979-1  (dXl)  and  (3)  revised; 
(dX4)  removed;  (dX5)  redesig- 
nated as  (d)(4) 66161 

301  Authority  citation  amended 

35 

301.6159-1  Added 66193 

301.6323(0-1  (aX2)  amended;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  and  new  (e) 
Examples  5  and  6  added 30120 

Note:  loWkie*  page  nunbM  Indeol*  1994  chanoM. 


301.6331-1  (aXl)  amended;  (aX2) 
revised;  (b)  redesignated  as 
(bX2);  (b)  heading,  (1)  and  (d) 

added 36903 

301.6331-2  Revised 38903 

301.6334-1  (aX2),  (3).  (8)  and  (9) 
amended;     (aXlO)     through 

(13),  (d)  and  (e)  added 53088 

301.6334-2  Revised 53088 

301.6334-3  Revised 53089 

301.6334-4  Revised 53090 

301.6334-S  Removed 53091 

301.6334-6  Removed 53091 

301.6334-7  Removed .53091 

301.6343-1  Revised .36 

301.6343-2  Added 37 

301.7426-1  (aXD  revised;  (c)  added 

26601 

301.743O-0  Added 29360 

301.7430-1  Revised 29357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-6  Added .-, 29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101  (c)  table  amended  (0MB 

numbers) 23157.  24939.  27235. 

27460.  29366.  30179,  32081.  33433. 
35030.  35033.  36360,  36367.  37680. 
41703.  50166,  51376,  63254.  64302, 
64574,  65714.  66188.  66476.  67215 
(c)  table  amended  (0MB  num- 
bers)  2509 

Proposed  Rules: 

1 15877.  17747.  18011.  18048.  18772. 

21697,  22773.  24094.  24095.  24992. 
25581.  25584.  25647,  26466,  27515. 
30160.  32160,  32670,  34398,  35066. 
35418,  36114.  36394.  37450.  37733. 
41414.  41739.  46779.  52105.  52110. 
53771.  55225.  58800.  59973.  61844, 
62370,  62644.  64359,  64633,  64635, 
64884,  64909,  65739,  66280,  66498, 
66825,  67253,  67658 

397,  406,  2049,  2352,  2557,  2717 

20 30180 

25 30180 

31     18057.  24096.  35418.  60099,  65740, 

65982 

40 35418.  52735 

48 52735 

53 64359 

g2 
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TfTLE  26  Proposed  Rules:— Con. 

301 26606.  37450,  43073.  49613.  64359 

83 

602 27515.  64635 

TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  ot  Alcohol,  To- 
bacco and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

4.40  (b)  revised 42160 

5  Interpretation 35623 

5.23  (a)<3)(li)  and  (ill)  revised 67222 

(c)  re  vised 67223 


5.51  (b)  revised 42160 

7.31  (b)  revised 42160 

9.148  Added 261 14 

70.92  (dX2)(lll)  and  (Iv)  revised 29367 

Proposed  Rules: 

4 15878.  30560 

411,  3171 

5 411,3171 

6 21698.29215 

7 411.3171 

8 21698,29215 

9 55226.  61853 

10 21698,  29215 

11 21698,  29215 

24 29870 

3588 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.64-1  Amended .41242 

0.64-4  Added 46551 

0.55—0.64-3  (Subpart  K)  Appendix 

amended 42161,46550 

0.89a  (c)  revised 41242 

0.96c  Added 60558 

0.100—0.104  (Subpart  R)  Appendix 

amended 38121 

0.111a  Added 46551 

2.13  (a),  (b)  and  (c)  revised 45625 

2.20  Amended 65941,  65942 

2.23  (a),  (b)  and  (c)  revised 45625 

2.26  (f)  added 40256 

2.40  (k)  and  (1)(2)  amended 66734 

Corrected 5461 

16.33  Revised 38 

16.96  (1)  and  (m)  added 47061 

36  Technical  correction 5461 

36  Appendix  A   corrected;   CFR 
correction 3080 

37  Added 39904,  39908 

68.2  (1)  and  (k)  revised 41243 

77  Added 39928 

82  Added;  interim 50632 

Regulation  at  59  FR  50832  com- 
ment period  reopening 63719 

91  Added;  interim 63019 

Chapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

505  Added 64781 

527  Authority  citation  revised 66148, 

67590 

527.10  (Subpart  B)  Removed 67590 

527.50  Removed 66148 

527.51  Removed 66148 

527.52  Removed 66148 

527.53  Removed 66148 

527.54  Removed 66146 

540.105  (c)  amended;  eff.  1-4-96 240 

545.11  (d)(ll)  added 53345 

(dXlO)  amended;  eff.  1-4-96 240 

550  Authority  citation  added 53343 

550.10  (Subpart  B)  Authority  ci- 
tation removed 53343 

550.30  (Subpart  D)  Authority  ci- 
tation removed 53343 


550.40—550.44  (Subpart  E)  Au- 
thority citation  removed 53343 

550.50—550.58  (Subpart  F)  Au- 
thority citation  removed 53343 

Revised;  Interim  in  part 53343 

551.22  (b)  revised 62966 

551.23  (b)  and  (d)  removed;  (c) 
and  (e)  redesignated  as  (b) 
and(d) 62966 

551.24  (b)  revised;  (c)  removed; 

(d)  redesignated  as  (c) 62968 

551.100—551.120  (Subpart  J)  Re- 
vised  60285 

551.160—551.164  (Subpart  N)  Re- 
vised   34742 

570.33  (c)  revised 53937 

571.10—571.13  (Subpart  B)  Re- 
vised  35456 


Proposed  Rules: 


16. 
31. 


44383 

37866 

66 53706 

67 65607 

90 66830 

3303.4393 

93 5152 

524 54782 

542 50179 

TITLE  29-LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0-99) 

18.3  (b)  revised;  (f)  and  (g)  added 
41876 

18.4  (d)  revised 41877 

18.18  (a)  revised 41877 

18.19  (f)  revised 41877 

18.20  (g)  revised 41877 

18.22  (c)  revised 41877 

20  Authority  citation  revised 47250 

Heading  revised 47250 

20.101—20.111  (Subpart  E)  Added 

47250 

24.4  (d)(2Ki).  (ii).  (d)(3)(l)  and  (11) 

revised 41877 

95  Added 36271 

Chapter  I— National  Latxx 
Relations  Board  (Parts  100-199) 

100  Authority  citation  revised 37156 

100.101  Revised 37158 

100.102  Revised 37158 
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JANUARY  1995 
CHANGES  JULY  1.  1994  THROUGH  JANUARY  31.  1995 


TITLE  29  Choptw  l-Con. 

100.103  Removed 3715e 

100.104  Removed 37158 

100.105  Removed 3715* 

100.111  Removed 3715e 

100.112  Removed 37158 

100.113  Removed 37158 

100.114  Removed 37158 

100.115  Removed 37158 

100.116  Removed 37158 

100.117  Removed 37158 

100.118  Removed 37158 

100.119  Removed 37158 

100  120  Removed 37158 

100.121  Removed 37158 

100.122  Removed 37158 

100.123  Redesignated  as  100.201 37158 

100.201—100.309  (Subpart  B)  Head- 
ing revised 37158 

100.201  Redesignated  from  100.123 

and  revised 37158 

100.202  Removed 37159 

100.203  Removed „ 37159 

100.204  Removed 37159 

100.205  Removed „ 37159 

100.206  Removed 37159 

100.207  Removed 37159 

100.208  Removed 37159 

100.209  Removed 37159 

100.301—100.307  (Subpart  C)  Head- 
ing revised 37159 

100.301  Removed 37159 

100.302  Removed 37159 

100.303  Removed 37159 

100.304  Removed 37159 

100.305  Removed 37159 

100.306  Removed 37159 

100.307  Removed 37159 

100.401  (Supart  D)  Redesignated 

from  100.500  Subpart  E  and 
revised 37159 

100.500  (Subpart  E)  Redesignated 

as  100.401  Subpart  D 37159 

100.501  Redesignated  from  100.601 
37159 

100.502  Redesignated  firom  100.602 
37159 

100.508  Redesignated  firom  100.603 

37159 

100.510  Redesignated  from  100.610 
37159 

100.511  Redesignated  trom  100.611 
37159 

100.530  Redesignated  from  100.630 

37159 

100.540  Redesignated  trom  100.640 

37159 


100.549  Redesignated  from  100.649 
37159 

100.550  Redesignated  from  100.650 
37159 

100.551  Redesignated  firom  100.651 
37159 

100.560  Redesignated  from  100.660 

37159 

100.570  Redesignated  firom  100.670 

and  amended 37159 

100.601—100.671  (Subpart  P)  Re- 
designated as  Subpart  E 37159 

100.601  Redesignated  as  100.501 37159 

100.602  Redesigmated  aa  100.502 37159 

100.603  RedesigTiated  as  100.503 37159 

100.610  Redeslsniated  as  100.510 37159 

100.611  RedeslgTiated  as  100.511 37159 

100.630  Redesignated  as  100.530 37159 

100.640  Redesignated  as  100.540 37159 

100.649  Redesignated  as  100.549         37159 

100.650  Redesignated  as  100.550         37159 

100.651  Redesignated  as  100.561 37159 

100.660  Redesignated  aa  100.560 37159 

100.670  Redesignated  as  100.570 37159 

102.35  Revised;  eff.  2-1-95  through 

1-31-96 65944 

102.42  Revised;  eff.  2-1-96  through 

1-31-96 65945 

102.46    (a)    revised;    eff.    2-l-a5 

through  1-31-96 65945 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Latxx  (Parts  400-499) 

417.16—417.25  (Subpart  B)  Head- 
ing revised 65716 

417.16  Revised 65716 

417.17  Revised 66717 

Oiapter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

506  Authority  citation  revised 3977 

506.500—506.550  (Subpart  F)  Re- 
vised; interim 3965,  3977 

506.510  0MB  number 3959 

506.520  0MB  number 3963 

506.560  0MB  number 3968 

506.600—506.675  (Subpart  G)  Re- 
vised; interim 3969.  3977 

607.700—607.760  (Subpart  H)  Re- 
vised  65659.65676 

607.730  0MB  number 4029 

507.760  0MB  number 4029 


507.800—507.856   (Subpart   I)   Re- 
vised  65672.65676 

508.900  (b)(2)(i)  and  (d)  amended; 

interim 64776. 64777 

(e)  added;  interim 64777 

508.910  (b)(2Xi)  and  (e)  amended; 

Interim 64777 

508.940  (dXlKiXB).  (hXD  and  (3) 

amended;  interim 64777 

826  Re  vised 2237 

Ctiapter  Xll-Federal  MedioHon 
and  Conciliation  Service  (Parts 
1400-1499) 

1426  Authority  citation  revised 

2509 

1425.2  Revised 2509 

Ctiopter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1601.74  (a)  amended 44928.  52704 

1601.80  Amended 54818 

1640  Added 39904.  39908 

Ctiopter  )(VII— Occupationai 

Safety  and  Heoitti  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1903  Authority  citation  revised 

66613 

1903.14  Heading  revised;  (f)  added 

66613 

1910  Technical  correction 55208 

1910.19  (a)  revised 41057 

1910.120  Appendix  B  revised;  Ap- 
pendix E  added 43270 

1910.132  (g)  correctly  added 33910 

Regulation  at  69  FR  16366  eff. 

date  stayed  through  10-5-94 
34580 

1910.133  Table  corrected 33911 

1910.136  (a)  corrected 33911 

1910.138  Corrected 3391 1 

1910.261—1910.276  (Subpart  R)  Au- 
thority citation  revised 51741 

1910.266  Revised 51741 

1910.269  (gX2Xi)  revised 40729 

(r)(6)  introductory  text  revised 

51748 

1910.1000—1910.1500    (Subpart    Z) 

Authority  citation  revised 36699 

1910.1001  (a)  through  (p)  revised; 

0MB  number 41057 


Appendixes  A  and  B  amended 
41065 

Appendixes  D  and  F  amended 
41070 

Appendixes  G  and  H  amended; 
Appendix  J  added 41071 

1910.1200  (bX6)(ii)  revised;  (c)  and 
(gX7Xiv)  amended 65948 

1910.1201  Added 36700 

1915  Authority  citation  revised 

36699 

1915.7  Revised 37856 

1915.11—1915.16  (Subpart  B)  Re- 
vised  37857 

1915.100  Added 36700 

1915.1001  Revised;  OMB  number 

41080 

1916.1200  (bX6)(ii)  revised;  (c)  and 

(gX7Xiv)  amended 65948 

1917  Authority  citation  revised 
36700 

1917.28  (bxexii)  revised;  (c)  and 
(gX7Xiv)  amended 65948 

1917.29  Added 36700 

1918  Authority  citation  revised 
36700 

1918.90  (b)(6)(ii)  revised;  (c)  and 

(gX7Xiv)  amended 65948 

1918.100  Added 36700 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 36700, 

43275 

1926.58  Redesignated  as  1926.1101 

41131 

1926.69  (bxeXii)  revised;  (c)  and 

(gX7Xiv)  amended 65948 

1926.61  Added 36700 

1926.65  Appendix  B  revised;  ap- 
pendix added 43275 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 40729 

1926.104  Removed 40729 

Regulation  at  69  FR  40729  eff. 
date  stayed  to  8-«-96 5131 

1926.106  (a)  redesignated  as 
1926.753;  removed 40729 

Regulation  at  69  FR  40729  eff. 
date  stayed  to  8-6-95 6131 

1926.107  (b),  (c)  and  (f)  removed 
40729 

Regulation  at  69  FR  40729  eff. 
date  stayed  to  8-6-96 6131 

1926.250—1926.262  (Subpart  H)  Au- 
thority citation  revised 40729 

1926.250  (bX2)  revised 40729 


Notk:  Soidkic*  pog*  numbcn  Indteot*  1994  changM. 


Note:  Boldtoc*  pog*  nuntMft  tndteal*  1994  ctang**. 


60 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1994  THROUGH  JANUARY  31,  1995 


TITLE  29  Chapter  XVII-Con. 

1926.500—1926.503  (Subpart  M)  Re- 
vised  40730 

1926.550  (cK2)  and  (ffK4Ki)(C)  re- 
vised  40730 

1926.651  Heading  and  (1)  revised 

40730 

1926.701  (fXl)  designation  and  (2) 

removed 40730 

1926.750—1926.752  (Subpart  R)  Au- 
thority citation  revised 40730 

1926.753  Redesignated  trom 
1926.105(a)  and  heading  added 

40729 

Regulation  at  59  FR  40729  eff. 
date  stayed  to  8-6-95 5131 

1926.950—1926.960  (Subpart  V)  Au- 
thority citation  revised 40730 

1926.951  (bK4Kl)  revised 40730 

1926.1101       Redesignated       firom 

1926.58 41131 

Heading  and  (a)  through  (p)  re- 
vised: (q)  added;  0MB  num- 
ber  41132 

Appendix  A  amended;  Appen- 
dix B  revised 41144 

Appendixes  D  and  F  revised 41150 

Appendix  O  removed;  Appendix 

H  revised 41152 

Appendix  I  amended;  Appendix 
K  added 41153 

1928  Authority  citation  revised 

36700 

1928.i21  (aX7)  added 36700 

(aK3)  re  vised 51745 

1952.97  Correctly  revised 39257 

1952.100  Heading  revised 42495 

1952.101  Redesignated  as  1952.106; 
new  1952.101  redesignated 
from  1952.103 42495 

1952.102  Redesignated  as  1952.105: 
new  1952.102  redesignated 
from  1952.104 42495 

1952.108  Redesignated  as  19S2.101; 

new  1952.103  added 42495 

1952.104  Redesignated  as  1952.102; 

new  1952.104  added 42495 

1952.105  Redesignated  as  1952.107; 
new  1952.106  redesignated 
from  1952.102 .42495 

1952.106  Redesignated  firom 
1952.101  and  revised 42495 

1952.107  Redesignated  f^om 
1952.106 42495 

1962.157  Correctly  revised 39257 

1962.246  (b)  corrected 50793 

1962.360  Heading  revised 42496 


1952.361  Redesignated  as  1952.366; 
new  1952.361  redesignated 
from  1952.363 42497 

1952.362  Redesignated  as  1952.365; 
new  1952.362  designated  from 
1952.364 42496 

1952.363  Redesignated  as  1952.361; 

new  1952.363  added 42497 

1952.364  Redesignated  as  1952.362 
42497 

1952.365  Redesignated  as  1952.367; 
new  1952.366  redesignated 
from  1952.362 42496 

1962.366  Redesignated  from 
1952.361  and  revised 42497 

1952.367  Redesignated  trom 
1952.365 42496 

Chapter  XXV— Pension  end  Wel- 
fore  Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2509.94-2  Added 38863 

2509.94-3  Added 66736 

Chapter  XXVI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

2606.33  Amended;  interim 63573 

2606.53  Amended:  interim 63573 

2609  Added 61273 

Authority  citation  revised 63573 

Subpart  D  heading  added;  In- 
terim  63574 

2609.1  Added;  Interim 63573 

2609.2  Amended;  interim 63573 

2609.31—2609.34        (Subpart       C) 

Added;  interim 63573 

2610  Appendixes  A  and  B  amend- 
ed   36055.  52080 

Appendixes  A  and  B  amended 
3061 


2619  Appendix 

Appendix  D 
Appendix  B 

2621  Appendix 

2622  Appendix 
Appendix  A 

2644  Appendix 

Appendix  A 

2676  Appendix 


Appendix  B 


B  amended  .36056.  41705, 
47253.  52082.  58776.  64577 

amended 64575 

amended 3083 

A  amended 64579 

A  amended 36055,  52080 

amended 3081 

A  amended 36058.  52084 

amended 3085 

B  amended     36057.  41705. 

47253.  52082.  58777.  64577 

amended 3083 
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•1 


Proposed  Rules: 

15 37540 

97 .53706 

98 65607 

102 46375 

570 .40318 

1470 53706 

1471 66607 

1609 „ 51396 

1910 42786. 47570. 49874.  58884, 60735 

4132 

1915 34586, 47S70, 49874. 58884. 64173 

4132 

1917 .42786 

1918 42785 

1926 37951,  46012.  47570, 49874,  54540. 

4132.4134 

1928 47570.49874 

I960 43786 

2600—2699  (Ch.  XXVI) 35067 

4000-4999  (Ch.  XL.) 35067 

TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Health  Administration,  Depart- 
ment of  Lakxx  (Parts  1-199) 

75.301  Amended 38358 

75.333  (a),  (d)(1).  (eK3)  and  (f)  re- 

y|g0(} %■<»» 

75.336  (a)(i)(iv)  and  (2)  reviBed"!"""38359 

Chapter  II— Minerals  Manage- 
ment Service,  Department  of 
the  Interior  (Parts  200-299) 

216  Authority  citation  revised 38905 

216.40  (b)  revised 38906 

218  Authority  citation  revised 38906 

218.40  (b)  revised 38906 

218.63  Added 3087 

218.203  Added 3087 

230  Authority  citation  revised 38363 

230.461—230.461        (Subpart       J) 

Added 38363 

250  Authority  citation  revised S3093 

250.2  Amended 53093 

250.26  Added 53093 

250.33  (b)(15)  and  (o)  revised 53093 

250.34  (b)(8)(v)(A)  and  (s)  revised 
53093 

250.157  (aX5)  revised S3094 

250.159  (c)(4)  revised 53094 

260.211  Amended 648S0 


250.212  (aX2)  amended 64850 

250.213  Amended 64850 

250.214  Amended 64850 

256  Authority  citation  revised 53094 

256.23  (b)  amended 53094 

280  Authority  citation  revised 53094 

280.2  Amended 53094 

281  Authority  citation  revised 53094 

281.12  (c)  amended 53094 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, DepartrT>ent  of  ttte 
interior  (Parts  700-999) 

701.5  Amended 53028,  54352 

710.11  (b)  revised 43419 

715.11  (d)  added 43419 

716.10  Revised 43420 

717.10  Revised 43420 

750.10  Revised 43420 

750.16  Amended 43420 

756.13  Amended 49186 

756.14  Added 49186 

773  Technical  correction „ 4662 

773.5  Amended 54352 

773.10  Revised 54352 

773.16    (b)(1)    introductory    text 

and  (2)  revised 54353 

773.20  (b)  and  (c)  revised 54353 

773.21  Introductory  text  and  (a) 
introductory  text  amended; 

(c)  removed 54353 

773.22  Added 54353 

773.23  Added 54354 

(a)  corrected 61656 

773.24  Added 54354 

773.25  Added 54355 

(cKlXD  corrected 61656 

778.14  (c)  introductory  text  re- 
vised  54356 

780.10  Revised 53028 

780.25  (a)  heading.  Introductory 
text.  (2)  introductory  text. 
(3)  introductory  text,  (b)  and 
(c)(3)  revised;  (f)  amended 53028 

784.16  (a)  heading,  introductory 
text.  (2)  Introductory  text. 
(3)  introductory  text,  (b)  and 
(cX3)  revised;  (f)  amended 53028 

816.10  Revised 53029 

816.46  (aXD  transferred  to  701.6 

53028 

(a)  and  (cX2)  revised 53029 

816.49  (a)(1)  through  (12)  redesig- 
nated as  (a)(2)  through  (13); 
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TITLE  30  Choplw  Vll-Con. 

new  (aXD  added;  new  (aK4) 
revised;  new  (aX5)  amended 

53029 

(aX6Xi)  and  (llXiv)  amended; 
(aX9XilXA).  (B).  (12).  (cX2Xl) 
and  (il)  revised;  (aX9KllXC) 

added S3030 

817.46  (a)  and  (cX2)  revised 53030 

817.49  (a)(1)  through  (12)  redesig- 
nated as  (a)(2)  through  (13); 
new  (aXD  added;  new  (a)(4) 

revised 53030 

(aX8),  (6X1).  (lixiv)  amended; 
(aX9XilXA).  (B).  (12).  (cX2Xi) 
and  (11)  revised;  (aX9)(iiXC) 
added 53031 

840.10  Revised 60653 

840.11  (g)(4)  and  (h)  revised 40653 

840.13  (b)  revised 54356 

842.11  (eX4)  and  (f)  revised 60664 

843.10  Removed 54356 

843.24  Added 54356 

870.5  SuBi>ended  in  part 60316 

880  Heading  revised 52377 

Authority  citation  revised 52377 

880.1  Revised 52377 

880.2  Redesignated  as  880.5 52377 

880.3  Redesignated  as  880.11 52377 

880.4  Redesignated  as  880.12 52377 

880.5  Redesignated  as  880.13;  new 
880.5  redesignated  from  880.2; 
(c)  removed;  (d)  redesignated 
as  (c)  and  revised;  new  (d) 
through  (g)  added 52377 

880.6  Redesignated  as  880.14 52377 

880.7  Redesignated  as  880.15 52377 

880.8  Redesignated  as  880.16 52377 

880.11  Redesignated    from    880.3 

and  revised 52377 

880.12  Redesignated  from  880.4 52377 

Revised 52376 

880.13  Redesignated  from  880.5 52377 

Revised 52376 

880.14  Redesignated  fr^m  880.6 52377 

Revised 52376 

880.15  Redesignated  from  880.7 52377 

Heading.     Introductory     text. 

(a),  (b)  and  (g)  revised 52376 

880.16  Redesignated  from  880.8 52377 

904.15  Revised 59369 

906.15  (q)  added 62563 

906.16  Introductory  text  revised; 

(g)  added 62563 

913  Authority  citation  revised 59921 

913.10  Amended 59921 

913.15  (q)  added 59921 


914.15  (aaa)  added 36062 

(bbb)  added 36123 

(ccc)  added 52906 

(ddd)  added 64130 

914.16  (d)  removed;  (ff)  added 52909 

(gg)  added 64130 

914.25  (c)  added 53735 

916.15  (1)  added;  interim 46652 

917.15  (w)  added 45205 

(WW)  added 47536 

917.16  (1)  added - 45206 

917.21  (d)  added 36566 

918.15  Heading  revised;  (d)  added 
46174 

(e)  added 4544 

918.16  Revised 46174 

Introductory  text  revised;  (a) 

and  (b)  removed 4544 

920.15  (aa)  added „ 56390 

(z)  added 56392 

920.25  Existing   text  designated 

as  (a):  (b)  added 63721 

934.15  (r)  added 37431 

(8)  added 37436 

934.16  Introductory  text  and  (z) 
added;  (1)  removed;  (y)  re- 
vised  37431 

935.15  (rrr)  added 36123 

(sss)  added .45212 

(ttt)  added 51500 

(uuu)  added 56760 

936.15  (n)  added 2520 

936.16  Revised 2520 

938.15  (bb)  added 36944 

938.16  (1).  (j)  and  (k)  removed; 
(nnn)  added 36944 

944.15  (z)  added 36259 

(bb)  added 49169 

(aa)  added - 49192 

944.16  (a)  added 35259 

(b)  added 49169 

944.20  (a)  revised 49169 

944.26  (b)  added 49169 

946.15  (hh)  added „ 49197 

950.11  Removed 53097 

950.15  (u)  added 53097 

960.16  (hh)  added 66197 

Proposed  Rules: 

6 61376 

18 61376 

19 61376 

20 61376 

21 61376 

22 61376 

23 41376 
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26 61376 

27 61376 

29 61376 

33 61376 

35 61376 

42 54855,  60101 

48 54655.  60101 

56 1866 

57 1866 

70 54855,  60101 

71 54655.  60101 

75 35071.  42193.  43314.  54655.  60101 

77 54655.  60101 

90 54655,  60101 

200-299  (Ch.  n) 36106.  36946.  55597. 

60927.66266 

206 39712.  44677 

260 39991.  44953 

254 3177 

400-499  (Ch.  IV) 36108 

600—699  (Ch.  VI) 36108 

700-999  (Ch.  VH) 36108 

701 37952 

773 53664.  66267 

4393 


778. 
784. 
817. 
901. 


....5603 
.37952 
37952 
.65267 


903 41208 

904 49615.  49616 

906 36575.  45250.  67690 

913 49616.  52467.  55597 

914 36114,  47571,  47574.  52941,  52943. 

67691 

915 60341 

916 51911 

917 40503, 46013,  56449 

918 60342 

920 35269.  56451 

925 64176 

926 41262 

931 56601.  66637 

934 63736 

3790 

935 !.'....!!."".'."'.!.'.'."38S76.39W3.  53122 

3184 

936 40505.  49222,  49223,  49225,  67693. 

67694 

938 56802 

943 53949 

944 35671.  36576,  36579.  49227.  53123. 

61655,64636 

2620,4581 

946 59167 

948 44953,  49619 


950 46192.  62645 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

SubHtie  A— Office  of  the  Secretary 
of  ttie  Treosury  (Ports  0—50) 

1.36  (a)(1)  table  amended 47536 

Ctiopter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Ports 
51-199) 

51  Removed 35624 

62  Removed 35624 

103  Authority  citation  revised 52252 

Authority  citation  revised 228 

103.11  (a)  through  (u)  redesig- 
nated as  (b).  (c).  (f)  through 
(k).  (n).  (o).  (p).  (t).  (u).  (z). 
(ee).  (gg),  (hh).  (11).  (nn).  (oo) 
and  (pp);  new  (J)  amended; 
new  (a),  new  (d).  new  (e).  new 
(1),  new  (m).  new  (q).  new  (r), 
new  (8).  (V).  (w).  (X).  (y).  (aa), 
(bb).  (cc),  (dd).  (ff).  (jj),  (kk), 
(11)  and  (mm)  added;  eff.  1-1- 

96 228 

103.22  (aX2Xlii)  revised;  (a)(2Xiv) 

removed 61662 

103.26  (bK2)  revised;  eff.  1-1-96 229 

103.28  Regulation  at  58  FR  13547 
withdrawn 61662 

103.29  Revised 52252 

103.33  (e)  and  (f)  added;  eff.  1-1-86 

229 

(g)  added;  eff.  1-1-96 238 

103.36  Regulation  at  68  FR  13648 
withdrawn      in      part;      (a) 
amended;  (b)(ll)  and  (12)  re- 
designated as  (bX9)  and  (10) 
61662 

103.64  (aX2Xiii)  and  (2XvXB)  re- 
vised; (b)  and  (d)  removed; 
(c)  redesignated  as  (b) 61662 

Ctiopter  II— Fiscal  Service,  De- 
partment of  tt>e  Treasury  (Ports 
200-399) 

205.4  (b)  revised 51655 

306  Authority  citation  revised 59036 

306.2  (p),  (q)  and  (r)  redesignated 
as  (r),  (8)  and  (t);  (g)  through 
(o)      redesignated      as      (h) 


Note:  Boldfac*  pog*  numbers  indical*  1994  changM. 
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TITLE  31   Chapter  II— Con. 

through  (p);  new  (g)  and  (q) 

added 59036 

306.24  Added 4377 

306.40  Revised S9036 

306.46  Revised 59037 

306.46  Removed 59037 

306.47  Removed 59037 

306.48  Removed 59037 

306.49  Removed 59037 

337  Revised 42162 

344  Re  vised 4504 

357  Authority  clUtion  revlBed 59038 

357.3  Amended 59038 

357.20  (0  added 4377 

357.30  Amended 59038 

357.31  Revised 59038 

Chester  V— Office  of  Foreign  As- 
sets Control,  Deportment  of  tt>e 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 60559 

500.524  Added 66476 

500.570  Revised 60659 

515.416  Revised 44885 

515.522  Removed 44885 

515.528     (a)     Introductory     text 

amended 44885 

515.533  (d)  added 44886 

515.560  (g)  amended;  (a)  and  (b) 

revised 44885 

615.563  (a)  Introductory  text  and 

(1)  revised;  (c)  removed 44885 

515.564  (c)  revised;  (d)  removed 

515.565  (b)  removed;  (c)  redesig- 
nated as  (b)  and  amended 

515.566  (a)(3)  and  (c)(4Xii)  amend- 
ed  

515.569  (c)  and  (d)  amended 

550  Appendix  A  amended 35260 

Appendix  B  amended 35261 

Appendixes  A  and  B  amended 

51108 

565  Announcement 46720 

565.510  Revised 55209 

580  Authority  citation  revised 51066, 

66476 

580.211  Removed 51066 

580.516  Heading  revised:  (a)  and 

(b)  designation  removed 51067 

580.518  Added 51067 

580.519  Added 51067 

580.520  Added 51067 

580.521  Added 51067 

580.522  Added 51067 

580.523  Added 51067 


580  Appendix  A  revised 51067 

Chapter  VI— Bureou  of  Engraving 
and  Printing,  Department  of  tt)e 
Treasury  (Parts  6(X)— 699) 

605  Re  vised 41978 


Proposed  Rules: 


19... 
103. 
209. 


.65607 
.52275 

416 


210 501 12.  60576 

247 53125.  60739 

344 50874 

TIRE  32-NATIONAL  DEFENSE 

Ctiapter  I— Office  of  tt^e  Secretary 
of  Defense  (Ports  1  —399) 

23  Added;  Interim 4545 

43a  Removed 1720 

62a  Removed 65478 

77  Added 40809 

80  Re  vised 37680 

90  Regulation  at  59  FR  16126 
comment  period  extended 34382 

Hearing 35463.36367 

90.4  (aKlKlll)  removed;  (b)  re- 
vised; interim 53739 

91  Regulation  at  59  FR  16127 
comment  period  extended 34382 

Hearing 35463.36367 

91.4  Revised;  interim 53739 

91.7  (d)  removed;  (e)  and  (f)  re- 
vised; interim 53740 

92  Added 42752 

98a  Removed 42752 

104  Removed 49818 

112  Added 1720 

113  Added 1722 

155  Authority  citation  revised 48565 

155.1  Amended 48565 

156.2  (c)  amended 35464 

156.4  (c)  introductory  text 
amended 48565 

155.5  (b)(2),  (3).  (7)  through  (10), 
(12),  (14),  (15),  (19).  (c)  and  (d) 
amended 35464 

155.6  (b)  introductory  text  and 

(3)  amended 35464 

155  Appendix  A  amended 35464, 48565 

199.20  Revised 49816 

220.8  (a),  (c)  heading,  (d),  (e),  (g), 
(h),  (1),  (k)  and  (1)  revised;  (c) 
amended 49002 
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220.10  (cXlKil)  revised 49003 

229  Authority  citation  revised 5260 

229.1  (a)  amended 5260 

229.3  (a)(6)  added;  (i)  revised 5260 

229.4  Heading  and  (a)  revised;  (c) 
added 5260 

229.7  (b)(4)  added 5260,  5261 

229.13  (e)  added 5260,  5261 

229.19  Revised 5260,  5261 

229.20  Added 5260,  5261 

229.21  Added 5260,  5261 

318.5  Re  vised 65247 

323  Appendix  H  amended 3088 

351  Removed 47539 

369  Added 35261 

378  Revised 43475 

383  Removed 34382 

384  Added 35262 

384  Appendix  A  amended 41405 

388  Re  vised 43477 

389  Removed 34382 

Ct)apter  V— Department  of  ttie 
Army  (Parts  400-699) 

516  Re  vised 38236 

516.4  (b).  (1)  and  (o)  correctly  re- 
vised  45974 

516.5  Correctly  designated 45974 

516.9  (b)  correctly  revised 45975 

516.10  (b)  correctly  revised 45975 

536  Re  vised 64017 

Regiilation    at    59    FR    64017 

withdrawn 1735 

537  Removed 64017 

Regulation    at    59    FR    64017 

withdrawn 1735 

552.140—652.145       (Subpart       K) 

Added;  Interim 34581 

Added 42755 

552.160—552.172       (Subpart       M) 

Added;  interim 34762 

552.180—652.185       (Subpart       N) 

Added;  interim 45212 

653.15  (f)  through  (1)  redesignated 
as  (g)  through  (j);  new  (f) 
added 60559 

563.15a  (e)  through  (h)  redesig- 
nated as  (f)  through  (1);  new 
(e)  added 60559 

Ctiapter  VI— Department  of  tt>e 
Navy  (Parts  700-799) 

701.61—701.67  (Subpart  E)  Re- 
vised  46760 

701.100-701.115  (Subpart  F)  Re- 
vised  55348 


701.116—701.119  (Subpart  G)  Re- 
vised  55363 

706.2     Tables     Four     and     Five 

amended  ...35033.  35850.  52910,  59162. 

59163 
Tables  Two  and  Five  amended 

38366 

Table  Two  amended 52909. 59162 

Tables  One  and  Three  amended 

52911 

Tables  Three  and  Four  amend- 
ed  53098 

Tables  Four  and  Five  amended 

3346 

776  Added ."!!."."!''.' "'1"!Z!!ZZ"Z!'45214 

CtKipter  VII— Department  of  tt>e 
Air  Force  (Parts  800-1099) 

806  Revised 50835 

806b  Re  vised 53099 

855  Authority  citation  revised 38367 

865.11  (q)  added 38367 

989  Re  vised 4548 

Proposed  Rules: 

25 65607 

33 .53706 

169a 417 

184 64911 

318 41739 

320 61858 

323 51911 

505 44384 

563 34782 

766 61561 

806b 38389 

865 37953 

1636 66839 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Ct>apter  I— C^oast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.01-1—1.01-70  (Subpart  1.01)  Au- 
thority citation  revised 66484 

1.01-30  (b)  added 36321 

Revised 

1.01-70  (d)(2)  revised;  (dX3)  added 


1.01-80  Added 

1.01-85  Added 66485 

1.01-90  Added 66485 
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117  Temporary  drawbridge  oper- 
ation regulations 53351 

Temporary    drawbridge    oper- 
ation regulations 4378 

117.261  (gg)  added 47541 

(k)  revised 47542 

(bb)  revised 54519 

117.495  Revised 4561 

117.571  (a)(3)  revised;  interim 44316 

117.621  Revised 2688 

117.647  (c)  removed;  (d),  (e)  and 
(f)   redesignated   as   (c).    (d) 

and(e) 36053 

117.667  (b)  revised 63e9e 

117.769  Revised 50167 

117.821  (b)(5)  revised 67630 

117.822  Revised  (temporary) 38568 

Revised 49823 

117.875  Revised 52424 

117.977  Revised 42758 

117.997   (c)   through   (f)  redesig- 
nated as  (d)  through  (g);  new 

(c)  added;  interim 67632 

117.1023  Added 46173 

117.1069  (d)  revised 38569 

117.1101  Revised;  interim 46335 

126  Heading  revised 39965 

126.05  (a)  amended 39965 

126.07  (a)  amended 39965 

126.09  Revised 39965 

126.10  (a)  revised 39965 

126.19  Amended;  (a)  introductory 

text  designation  removed; 
(aXD.  (2)  and  (3)  redesig- 
nated as  (a),  (b)  and  (c) 39965 

126.21  (b)  amended 39965 

126.27  (b)(1).  (2)  and  (c)  revised 39965 

130  Authority  citation  revised 34227 

130.0  Added;  interim 34227 

131  Authority  citation  revised 34227 

131.0  Added;  interim 34227 

132  Authority  citation  revised 34227 

132.0  Added;  Interim 34227 

137  Authority  citation  revised 34227 

137.101—137.107  (Subpart  B)  Re- 
moved; Interim 34227 

137.201—137.215   (Subpart  C)   Re- 
moved; Interim 34227 

137.300  Added;  Interim 34227 

137.401—137.403  (Subpart  B)  Re- 
moved; Interim 34227 

138  Added;  interim 34227 

151.01—151.77    (Subpart    A)    Au- 
thority citation  revised 51338 

151.06  Amended 51338 

151.09  (c)  and  (d)  added 51338 


151.21  (a)  amended 51338 

151.26  Added 51338 

151.27  Added 51342 

151.28  Added 51342 

151.29  Added 51342 

151.47  Amended 45147 

151.49  (a)  amended 45148 

151.1502  Revised 67634 

151.1504  Amended 67634 

151.1506  Revised 67634 

151.1510  (a)(1)  and  (2)  revised 67634 

153  Authority  citation  revised 66485 

153.105  Revised 66485 

153.107  Removed 66485 

155  Authority  citation  and  note 
revised 53290 

155.110  Revised;  interim 53290 

155.120  (c)  added;  Interim 53290 

155.480  Added;  Interim 53290 

156.750  (e)  added;  interim 53291 

156.775  Added;  interim 53291 

156  Authority  citation  revised 53291 

156.106  Revised;  interim 53291 

156.120  (bb)  added;  interim 53291 

157  Authority  citation  revised 40188 

157.03  Introductory  text  revised 

40188 

157.400—157.410        (Subpart        O) 

Added 40188 

160  Authority  citation  revised 40189 

160.3  Re  vised „ 36323 

160.5  (d)  added 36324 

160.203  Amended;  interim 39459 

(a)  amended 39966 

160.207  Amended;  interim 39460 

(cK5)  added 40189 

160.211  Amended;  Interim 39460 

160.213  Amended;  interim 39460 

160.215  Revised;  Interim 39460 

161  Revised 36324 

161.402  Redesignated  as  165.810 36324 

161.880  Stayed  12-29-94  to  4-15-95 
4379 

161.881  Added  (temporary). 4379 

162.65  (b)(3)(iv)  removed 39963 

162.100  Added 36333 

162.117  Added 36333 

164.03  Revised 36334 

164.43  Added 36334 

166  Temporary  regulations  lists 

39456,56393 

165.T01-064  Added  (temporary) 46920 

165.T01-107  Added  (temporary) 38570 

165.T01-114  Added  (temporary) 39462 

166.T01-118  Added  (temporary) 41408 

166.T01-131  Added  (temporary) 46336 


165.T01-132  Added  (temporary) 46337 

166.T01-138  Added  (temporary) 47543 

166.T01-153  Added  (temporary) 66199 

166.T01-156  Added  (temporary) 63899 

166.T01-160  Added  (temporary) 66200 

166.T02-066  Added  (temporary) 49199 

165.T02-064  Added  (temporary) 46919 

(b)  revised  (temporary) 53354 

(b)  re  vised 66430 

166.T05-067  Added  (temporary) 39461 

165.T05-074  Added  (temporary) 47544 

165.T06-097  Added  (temporary) 63023 

165.T05-098  Added  (temporary) 56397 

165.T07-089  Added  (temporary) 44318 

165.T07-123  Added  (temporary) 63024 

165.T09-O27  Added  (temporary) 44317 

165.T11-095  Added  (temporary) 50490 

166.T11-096  Added  (temporary) 50491 

165.T11-097  Added  (temporary) 50492 

165.T11-098  Added  (temporary) 50493 

165.T1»-017  Added  (temporary) 38571 

165.T13-019  Added  (temporary) 40821 

165.T13-020  Added  (temporary) 40622 

166.121  (a)(3)  revised 5242S 

166.503  Implementation 63022 

165.530  Added;  Interim 42789 

165.709  Added 56396 

165.721  Added 55584 

165.803  Regulation  at  59  FR  21935 

comment  period  reopened 41405 

166.809  Added 36334 

165.810  Redesignated        from 
161.402;  heading  revised 36324 

165.811  Added 36334 

165.904  Added .45227 

165.1110  Added;  interim 46174 

Regulation  at  59  FR  46174  con- 
firmed  4380 

166.1301  Revised 44321 

165.1303  Added 36335 

166.1704  Added 36335 

168  Added 42968 

168.50  (b)(2)  stayed 54519 

Chapter  II— Corps  of  Engineers. 
Depoftrrient  of  the  Army  (Ports 
200-399) 

241  Authority  citation  revised .5133 

241.1  Revised 5133 

241.2  Revised 5133 

241.3  Revised 5133 

241.5  (d)  added „ 5134 

241.6  (a)  amended 5134 

241.7  Amended;    (c)(2)    revised; 
(e)(2)  amended 5194 


Note:  Boidtoc*  pog*  numbcn  Indkal*  1994  chong— . 
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TITLE  33  Chapt9f  ll-Con. 

334.610  Heading,    (a)(3),    (6).   (b) 

and  (c)  revised .46602 

334.782  Removed 36861 

Chapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Departn>ent  of  Trcnsportation 
(Parts  400-499) 

402.3  (1)  revised 46226 

402.8  Re  vised 46229 

402.9  Re  vised 46229 

402.11  Revised 46229 

402.13  Revised 46230 

402.15  Added 46230 

Proposed  Rules: 

1— l»(Ch.  I) 47576.  S2646 

80 37003.  43420 

82 37003.  43620 

84 37003.  43620 

87 37003.  43620 

88 37003,  42620 

90 37003.  43620 

100 42767, 46208,  59732,  64996 

110 46696 

2364 

117 45252.  46209.  47577.  49226,  49675, 

50528,  50529,  50530.  50531.  55599, 

55601,  63068.  63943.  63944.  63945, 

64178,64639 

2562.  3791.  3793,  5343 

120 46211 

128 46211 

151 66622 

156 1968.  3185.  5461 

162 63947 

165 35290.  35661.  43518.  46378,  52945, 

55602.  55603.  63947 

166 .50533 

167 50533 

168 66741 

181 56623 

322 34783 

334 33939 

4134,4582 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  tt>e  Sec- 
retary, Department  of  Education 
(Ports  1-99) 

73  Revised 5818 

74  Re  vised 34724 

Announcement 365 


74.12  OMB  number  pending 34727 

74.21  OMB  number  pending 34728 

74.25  OMB  number  pending 34730 

74.34  OMB  number  pending 34732 

74.44  OMB  number  pending 34734 

74.45  OMB  number  pending 34735 

74.46  OMB  number  pending 34735 

74.47  OMB  number  pending 34735 

74.51  OMB  number  pending 34736 

74.52  OMB  number  pending 34736 

74.53  OMB  number  pending 34737 

74.71  OMB  number  pending 34738 

74.72  OMB  number  pending 34738 

75.129  (aXl)  and  (2)  revised;  (aX3) 

added 59581 

75.560  (aXD  through  (5)  revised; 
(c)  and  (d)  added;  authority 
citation  revised 59582 

75.561  Revised „ 59582 

75.562  Revised 59582 

75.563  Revised 59582 

75.564  Removed:  new  75.564  added 
59582 

75.565  Removed 59582 

75.566  Removed .'. 59582 

75.567  Removed 59562 

75.568  Removed 59562 

76.560  (aXl)  through  (5).  (b)  and 
authority    citation    revised; 

(c)  and  (d)  added 59582 

76.561  Revised - 59583 

76.563  Revised 59583 

76.564  Added 59583 

76.565  Added 59583 

76.566  Added 59583 

76.567  Added 59583 

76.568  Added 59564 

76.569  Added 59564 

77.1  (b)  revised;  (c)  amended 34739 

80  Announcement 365 

99.3     Amended     (effective     date 

pending) 3468 

99.8  Added  (effective  date  pend- 
ing)  3469 

Ctiapter  II— Office  of  Elenr>entary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200-299) 

200  Authority  citation  revised 41169 

200.80  (a)  introductory  text  re- 
vised (effective  date  pending) 

41169 

200.90  Undesignated  center  head- 
ing and  section  added  (OMB 
number  pending) 41169 
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201.57  Added  (effective  date  pend- 
ing)  41169 

Ctiapter  III— Office  of  Special 
Education  and  Retiat>ilitattve 
Services,  Department  of  Edu- 
cation (Parts  300-399) 

364  Added  (effective  date  pend- 
ing)  41887 

364.10  OMB  number 41890 

364.11  OMB  number 41890 

364.12  OMB  number 41890 

364.13  OMB  number 41890 

364.20  OMB  number 41891 

364.21  OMB  number 41892 

364.22  OMB  number 41892 

364.23  OMB  number 4189; 

364.24  OMB  number 4189: 

364.25  OMB  number 4189; 

364.26  OMB  number 4189; 

364.27  OMB  number .4189; 

364.28  OMB  number 4189; 

364.29  OMB  number 4189; 

364.30  OMB  number 4189: 

364.31  OMB  number 4189; 

364.32  OMB  number 4189. 

364.33  OMB  number 4189' 

364.34  OMB  number 4189< 

364.35  OMB  number 41894 

364.36  OMB  number 4189' 

364.37  OMB  number 4189' 

364.38  OMB  number 4189< 

364.39  OMB  number 4189' 

364.40  OMB  number 4189' 

364.41  OMB  number 4189' 

364.42  OMB  number 4189S 

364.43  OMB  number 41895 

364.50  OMB  number 41896 

364.51  OMB  number 41895 

364.52  OMB  number 41895 

364.53  OMB  number 41895 

364.59  OMB  number 41895 

365  Revised  (effective  date  pend- 
ing)  41898 

365.30  OMB  number 41899 

365.31  OMB  number 41899 

366  Revised  (effective  date  pend- 
ing)  41900 

366.2  OMB  number 41900 

366.12  OMB  number 41901 

366.15  OMB  number 41901 

366.21  OMB  number 41902 

366.23  OMB  number 41903 

366.24  OMB  number 41903 

366.27  OMB  number 41903 


366.28  OMB  number 41904 

366.29  OMB  number 41904 

366.32  OMB  number 41905 

366.37  OMB  number 41905 

366.38  OMB  number .41906 

366.39  OMB  number 41906 

366.40  OMB  number 41906 

366.41  OMB  number 41906 

366.42  OMB  number 41907 

366.43  OMB  number 41907 

366.44  OMB  number 41907 

366.45  OMB  number 41908 

366.50  OMB  number .41908 

367  Revised  (effective  date  pend- 
ing)  41909 

367.11  OMB  number 41910 

367.22  OMB  number 41910 

367.31  OMB  number 41912 

367.32  OMB  number 41912 

367.42  OMB  number 41912 

388  Revised  (effective  date  pend- 
ing)  40178 

396  Revised  (effective  date  pend- 
ing)  ^7771} 

396.20  OMB  number 62221 

396.31  OMB  number 52221 

Ctiapter  IV— Office  of  Vocational 
and  Adult  Education.  Depart- 
ment Of  Education  (Parts 
400-499) 

403.32  (bX4)    revised    (effective 

date  pending) 38612 

403.116  (b)  and  (c)  revised;  (d) 
added  (effective  date  pend- 
ing)  36513 

403.118  (a),  (b)  introductory  text, 
(cKl).  (4)  and  (5)  revised  (ef- 
fective date  pending) 36513 

403.120  (a)  revised  (effective  date 

pending) 36513 

403.193  (c)  introductory  text  and 
(1)  revised  (effective  date 
pending) 36513 

405.1     Revised     (effective    date 

pending) 36513 

405.3  (a)  revised  (effective  date 

pending) 36513 

405.20    (eX2)    revised    (effective 

date  pending) 38513 

406.1  (a)  revised  (effective  date 

pending) 36513 

406.3  (bX2)  revised  (effective  date 

pending) 36514 

406.10  (bX2Xii)  revised  (effective 

date  pending) 38514 
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Chapter  VI— Office  of  Po$f- 
seccxxlary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.5  0MB  number 47801 

(e)(1)  revised 61 177 

600.7  0MB  number 47801 

600.10  OMB  number 47801 

600.20  OMB  number 47801 

600.30  OMB  number 47801 

600.31  OMB  number 47801 

602.4  OMB  number 44175 

602.10  OMB  number 44175 

602.27  OMB  number 46175 

607  Authority  citation  revised 41921 

607.1  Revised  (effective  date 
pending) 41921 

607.2  Revised  (effective  date 
pending) 41922 

607.4     Revised     (effective     date 

pending) 41922 

607.6  Revised  (eCfectlve  date 
pending) 41922 

607.7  (a)  and  (b)  amended  (effec- 
tive date  pending) 41922 

607.8  Revised  (effective  date 
pending) 41923 

607.9  (aK3)  revised  (effective  date 
pending) 41923 

607.10  (b)  and  (c)  revised  (effec- 
tive date  pending) 41923 

607.11  (c)  revised  (effective  date 
pending) 41924 

607.12  (b)(4)  added  (effective  date 
pending) 41924 

607.13  Revised  (effective  date 
pending) 41924 

607.20    Revised    (effective    date 

pending) 41924 

607.22  Revised  (OMB  number 
pending) 41925 

607.23  (c)  removed;  (d)  and  (e)  re- 
designated as  new  (c)  and  (d) 
(effective  date  pending) 41925 

607.24  Added  (effective  date  pend- 
ing)  41925 

607.25  Added  (effective  date  pend- 
ing)  41925 

607.31  Revised  (effective  date 
pending) 41925 

628.20  OMB  number 46175 

628.32  OMB  number 46175 

641  Added  (effective  date  pend- 
ing)  34200 

646  Revised 4748 


647  Added  (effective  date  pend- 
ing)  .43989 

647.21  OMB  number  pending .43991 

647.22  OMB  number  pending 43991 

647.32  OMB  number  pending 43992 

667.3  OMB  number 46175 

667.4  OMB  number 46175 

667.8  OMB  number 46175 

667.12  OMB  number 46175 

667.15  OMB  number 46175 

667.21  OMB  number 46175 

667.22  OMB  number 46175 

667.26  OMB  number .46175 

668.2  (b)  amended 61178 

668.3  OMB  number 34964 

(c)    revised:    (d)    added    (OMB 

number  pending) 61 178 

668.8  OMB  number 34964 

(bK3)(ll).   (0(2),   (kKl)  and  (2) 

revised;  (JX2)  removed;  (JX3) 
and  (4)  redesignated  as  (JK2) 
and  (3)  (OMB  number  pend- 
ing)  61179 

668.9  Revised 61 179 

668.12  OMB  number 34964 

(bK2)  and  (cKlKD  revised 61179 

668.13  OMB  number 34964 

668.14  OMB  number 34964 

668.15  OMB  number 34964 

(bK5),  (7)(1),  (8)(1)(B)  and  (dXD 

revised:  (g)  added  (OMB 
number  pending) 61179 

668.16  OMB  number 34964 

(e)  and  (1)  revised  (OMB  num- 
ber pending) 61 180 

668.17  OMB  number 34964.  36368 

(f).    (g)   and   (h)   added   (OMB 

number  pending) 61200 

668.18  Removed 61718 

668.22  OMB  number 34964 

Revised    (OMB    number    pend- 
ing)  61180 

668.23  OMB  number 34964 

Revised    (OMB   number    pend- 
ing)  61185 

668.25  OMB  number 34964 

668.26  OMB  number 34964 

668.51  (a)  amended 61207 

668.52  Amended 61206.  61207 

668.53  (a)(3)  and  (5)  revised 61206 

668.54  (b)(2)(vl)  and  (vli)  redesig- 
nated as  (b)(2)(vli)  and  (vlii); 
(aX2).  (bX2Xv)  and  new  (viii) 
revised;  new  (bX2Xvi)  added 
61206 

668.55  (b)  revised 61206 
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(c)  introductory  text,  (1)  and 
(2)  amended 61207 

668.56  (a)(5Xl)  revised 61206 

868.57  (aX3)  introductory  text, 
(c)(1)  introductory  text  and 
(d)(2)  revised 61206 

668.58  (aX2XillXA).  (B),  (c).  (d)(1) 

and  (2)  amended 61207 

668.59  (a)(2)  removed;  (aX3)  redes- 
ignated as  (a)(2);  (aXD  intro- 
ductory text,  new  (a)(2)  in- 
troductory text,  new  (11), 
(bXl).  (cX2Xii)  and  (d)  re- 
vised; new  (aX2)(i)  and 
(c)(2)(l)  amended 61206 

(c)  introductory  text  and  (IXil) 
amended..... 61207 

668.60  (cX2)  introductory  text  re- 
vised; (b),  (IXiXA),  (C).  (D), 

(11),  (ill)  and  (d)  amended 61207 

668.61  (a)(2XiiXB)  and  (b)  amend- 
ed  61207 

668.81  (e)  added;  authority  cita- 
tion revised 61 186 

668.90  OMB  number 34964 

668.96  OMB  number 34964 

668.113  OMB  number 34964 

668.116  (eXlXvl)  revised 61 186 

668.161—668.166       (Subpart       K) 

Added 61718 

668.164  OMB  number  pending 61719 

668  Appendix  A  OMB  number 34964 

Appendix  A  revised 61 187 

674.1  (a)  and  (bXD  amended 61415 

674.2  (b)  amended 61404 

(a)  and  (b)  amended 61415 

(a)  amended 61416 

674.3  (a)  and  (b)  amended 61415 

674.4  (b)  revised;  (e)  and  (f)  added 
61404 

(a)  amended 61415 

674.5  Added 61405 

674.6  Added  (OMB  number) 61405 

674.7  Added 61406 

674.8  (aX2)  and  (c)  revised;  (aX3) 
through  (aX6)  redesigrnated 
as  (a)(4)  through  (a)(7);  new 
(aX3)  added 61407 

Introductory  text  amended 61415 

674.9  (b)  revised;  (dX2)  and  (e) 
amended;  (f)  through  (1) 
added 61407 

Introductory  text  amended 61415 

(dXl)  and  (2)  amended 61416 

674.10  (b)  revised 61407 

674.12  Revised 61407 


674.13  (bXlXii)  amended 61407 

674.14  (bXlXii).  (x),  (3)  amended; 
(c)  introductory  text,  (1),  (2) 

and  (3)  revised 61407 

(aXD.    (2)    introductory    text, 

(bXlXiv)  and  (x)  amended 61415 

(bXlXi)  and  (3)  amended 61416 

674.15  (cX2)  amended 61416 

674.16  (aXlXii).  (x)  and  (d)  re- 
vised; (g)  and  (h)  redesig- 
nated as  (h)  and  (1);  new  (g) 
and  (j)  added;  new  (h)  amend- 
ed 61408 

(d)  arid  (e)  revi8ed!!.!!!.!!!!..!!!!.!!!!!!".!61722 

674.17  (a)  and  (bXD  amended 61415 

674.18  (c)  added 61408 

(a),    (bXl).    (2Xi).    (3)   and   (4) 

amended 61415 

674.19  (eX2Xii)  revised 61408 

(aXD.  (3Xi).  (b)  heading.  (1)  in- 
troductory text,  (11),  (3),  (4) 
Introductory  text,  (dX4)  and 
(e)(4)(lv)  amended 61415 

(b)  revised 61722 

674.20  (b)  amended 61415 

674.31  (a)(2)  removed;  (aX3)  redes- 
ignated     as      (a)(2);      new 
(aX2XiiXA)  revised;  (a)(2Xiil) 
added;  (b)(6)  and  (10)  revised 
61408 

(bK2)(iXB),  (5KiiXA)  and  (7KU) 
amended 61415 

674.33  (a)(3)     redesignated     as 
(aX4);  new  (aK3),  (d)  and  (e) 
added;  (b)  and  (cXD  revised 
61408 

674.34  Redesignated  as  674.35; 
new  674.34  added  (OMB  num- 
ber pending) 61410 

674.35  Redesignated  as  674.36; 
new  674.36  redesignated  from 
674.34 61410 

Heading,  (a)  and  (cX5XiIi)  re- 
vised; (b)(2)  amended 6141 1 

674.36  Redesignated  as  674.37; 
new  674.36  redesignated  from 
674.35 61410 

Heading,  (a)  and  (cX4XIli)  re- 
vised; (b)(2)  amended 6141 1 

674.37  Redesignated  as  674.38; 
new  674.37  redesignated  from 
674.36 61410 

674.38  Redesignated  as  674.39; 
new  674.38  redesigrnated  from 
674.37 61410 

(d)  added 6141 1 
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674.39  Redesignated  a«  674.40; 
new  674.39  redeslgmated  firom 
674.38 61410 

Heading  revised:  (b)  amended 
61411 

674.40  Redesignated  trom  674.39 
61410 

674.41  (aX2)  amended:  (b)  re- 
moved;   (c)   redesignated   as 

(b) 61411 

674.42  (aKlKli)  revised;  (a)(3)  and 
(4)  redesignated  as  (a)(4)  and 

(5):  new  (aK3)  added 61411 

(bXlXi)  amended 61415 

674.43  (a)(3)  added 61411 

674.44  (a)(3)  and  (dKD  revised 61412 

674.45  (a)(1).  (b)  and  (d)  revised; 

(g)  added 61412 

674.46  (aXD  introductory  text  re- 
vised  61412 

(aXDd)  amended 61415 

674.47  (g)  revised 61412 

674.48  (CX4X111)  and  (dXlXiil)  re- 
vised  61412 

674.49  (g)  removed:  (h)  redesig- 
nated as  (g);  new  (gX3)  re- 
moved: (a)  and  new  (g)(1)  in- 
troductory text  revised 61412 

674.50  (cXlO)  revised:  0MB  num- 
ber  61412 

674.51  (d)  through  (1)  redesig- 
nated as  (f).  (g).  (j).  (o).  (p) 
and  (q);  (c)  and  new  (qXSXD 
through  (iv)  revised:  new  (d), 
new  (e),  new  (h),  new  (1),  (k) 
through  (n),  (qX3Xv)  and  (r) 
added 61412 

674.52  (b)  heading.  (1X11).  (c) 
heading  and  (e)  added;  (bXD 
redesignated  as  (bKlXD:  (d) 
revised 61413 

674.53  Redesignated    as    674.54; 

new  674.53  added 61413 

674.54  Redesignated  as  674.55; 
new  674.54  redesignated  from 
674.53 61413 

Heading,  (aXD.  (bXD  and  au- 
thority citation  revised; 
(aX2)  removed:  (aX3)  and  (4) 
redesignated  as  (aK2)  and  (3); 
new  (aX2)  amended;  new 
(aX4)  and  (5)  added 61414 

674.55  Redesignated  as  674.58; 
new  674.55  redesignated  from 
674.54 6141J 


(bXlXD  amended:  (bX2)  re- 
moved: (b)(3)  through  (6)  re- 
designated as  (bX2)  through 
(5):  new  (bX2Kll)  amended 61414 

674.56  Redesignated  as  674.59 61413 

Added 61414 

674.57  Redesignated  as  674.60 61413 

Added 61414 

674.58  Redesignated  as  674.61; 
new  674.58  redesignated  from 
674.55 61413 

(a)  introductory  text  amended 

61415 

674.58  Redesignated  as  674.62; 
new  674.59  redesignated  from 
674.56 61413 

674.60  Redesignated  as  674.63; 
new  674.60  redesignated  from 
674.57 61413 

674.61  Redesignated  from  674.58 
61413 

(b)(2)  revised 61415 

674.62  Redesignated  from  674.59 
61413 

674.63  Redesignated  from  674.60 
61413 

(aXl)  and  (b)  revised 61415 

674  Appendixes  A  through  D  re- 
moved  61415 

675  Heading  revised 61416 

675.1—675.28  (Subpart  A)  Heading 

amended 61416 

675.1  (a)  revised 61416 

675.2  (b)  amended 61416 

(a)  amended 61419.  61420 

675.3  (a)  and  (b)  amended 61419 

675.4  (d)  Introductory  text  re- 
vised: (e)  added 61416 

(a)  and  (dKD  amended 61419 

675.8  (d)  and  (e)  amended;  (f)  and 

(g)  added 61416 

Introductory  text,  (b)  (c)  and 
(e)  amended 61419 

675.9  (d)  introductory  text 
amended 61419 

675.10  Heading  and  (c)  revised; 
0MB  number 61416 

(a)  amended 61419 

675.14  (bKlKll).  (x),  (3).  (c)  intro- 
ductory text,  (1)  and  (2) 
amended:  (dK2)  revised 61416 

(aXl).  (2)  Introductory  text.  (1), 
(3),  (bXlXD.  (iv).  (X),  (c)  in- 
troductory text,  (2)  and  (d)(1) 
amended 61419 

(bX3)  amended 61420 
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675.15  (a)  introductory  text  and 
(c)(2)  amended 61419 

675.16  (aX3).  (4),  (bXD,  (2)  and  (3) 
amended 61419 

675.17  Amended 61419,  61420 

675.18  (aK3)  and  (4)  redesignated 
as  (aX4)  and  (5);  new  (aX3). 
(g)  and  (h)  added;  (bX3).  (5) 
and  (f)(1)  revised;  (fX4)  re- 
moved  61417 

(a)  introductory  text,  (1).  (5), 
(bXl).  (2X1),  (4),  (cXl).  (2)  and 
(d)  amended 61419 

675.19  (a)(1).    (3X1)   introductory 
text,  (11)  and  (bK4)  amended 
61419 

(aX3)  re  vised 61722 

675.20  (a)  heading,  introductory 
text,  (bXD,  (c)  heading  and 
(2)  Introductory  text  amend- 
ed  61419 

675.21  (b)  revised 61417 

675.22  (b)  heading  amended 61419 

675.23  (a)  and  (bX2Xli)  amended 
61419 

675.24  Heading  (aXD  and  (b) 
amended 61419 

675.25  (a)(1),  (2)  and  (b)  amended 
61419 

675.26  (aXl).  (2)  and  (3)  revised 61417 

Heading  and  (dX2Xli)  amended 

61419 

675.27  (a)(1),  (3)  and  (b)  amended 
61419 

675.28  Removed 61417 

675.31—675.37  (Subpart  B)  Head- 
ing amended 61417 

675.31  Revised 61417 

675.32  Revised 61417 

675.33  (b)  amended 61419 

675.34  Heading,  (a)  and  (c)  re- 
vised  61417 

675.35  (bXl)    amended;    (b)(3Xi) 

and  (v)  revised 61417 

(a)  amended 61419 

675.37  (a)  amended 61419 

675.41—675.50  (Subpart  C)  Added 

61418 

675  Appendix  B  amended 61419 

676.1  (a)  amended 61420 

676.2  (a)  amended 61421 

676.3  (a)  and  (b)  amended 61421 

676.4  (b).  (c)  and  (d)  redesignated 
as  (c),  (d)  and  (e):  new  (e)  in- 


troductory text  amended;  (a) 
revised;  new  (b)  and  (f)  added 

61420 

(e)(1)  amended 61421 

676.8  Introductory  text  and  (b) 
amended 61421 

676.9  Introductory  text  amended 
61421 

676.10  (b)  revised 61420 

Heading,  (aXD  and  (2)  amended 

61421 

676.14  (bXlXli).     (x)     and     (3) 
amended:  (c)  revised 61420 

(aXD.  (2)  introductory  text,  (1), 
(3),  (bXlXl),  (iv),  (X),  (3), 
(dXD  and  (2)  amended 61421 

676.15  (a)  Introductory  text  and 
(c)(2)  amended 61421 

676.16  (f)  and  (g)  redesignated  as 

(g)  and  (h);  new  (f)  added 61420 

Heading.  (aXD,  (2),  (b),  (dXD, 
(eXD  introductory  text,  (g) 

and  (h)  amended 61421 

(c)  revised;  (d)  removed:  (e) 
through  (h)  redesignated  as 
(d)  through  (g) 61722 

676.17  Amended 61421 

676.18  (aX3)  removed:  (aXD  and 

(2)  amended:  (c)  revised 61420 

(a)  introductory  text,  (bXD, 
(2X1).  (3)  and  (4)  amended 61421 

676.19  (a)(1),    (2X1)   introductory 
text,  (11)  and  (bX3)  amended 
61421 

(a)(2)  revised 61722 

676.20  (a)  revised;  (c)  added 61421 

Heading  and  (b)  amended 61421 

676.21  (b)      introductory     text 
amended:  (a)  revised 61421 

Heading,  (b)  introductory  text, 
(2)  and  (c)  amended 61421 

682.100  (aX4)  amended 61215 

682.101  (c)  revised 61215 

682.200  (b)  amended 61215 

682.201  (aX4Xi),  (5Xi)  and  (6)  re- 
vised; (b)(8)  added 61215 

682.202  Regulation  at  59  FR  25745 
withdrawn 35625 

(a)(6)  and  (7)  added 61427 

682.207  (dX2)(ii)         amended; 
(dX2Xiii)  added 61215 

(bXlXiiXA),    (B)   and   (vXB)(7) 
amended:  (bXlXiiXC)  added 
61427 

682.208  0MB  number 46175 

682.210  (sX6)  revised 61215 
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TrrLE34  Chopfw  Vl-Con. 

682.300      (bK2Xll)(B).       (CX3XU). 

(4Xi)  and  (il)  revised 61428 

682.302       (bX3Xi).        (ii)        and 

(dXlXvlXB)  revised 61428 

682.305  (aX4)  revised  (0MB  num- 
ber pending) 61428 

682.401  (bXlOXvlXBKJ)  and  (14) 
revised:  (bX10)(lll)  and  (27) 
added  (OMB  number  pend- 
ing)  61428 

682.402  Regrulatlon  at  50  FR  25746 
withdrawn 35625 

OMB  number 46175 

(eXlXiXA).    (13)    heading    and 

(ill)  revised 61216 

(eX3XIv)  Introductory  text. 
(A).  (8)  heading.  (HI)  intro- 
ductory text.  (10)  heading 
and    (Hi)    introductory    text 

revised 61428 

682.404  (aXl).  (bXD  and  (2)  re- 
vised; (bX4)  removed;  (bX5) 
redesignated  as  (b)(4); 
(bX3Xiii)  amended;  (b)(3Kiv) 
added  (OMB  number  pend- 
ing)  61429 

682.406  (a)(2Xli)  revised 61429 

682.407  Removed 61429 

682.410  Regulation  at  58  FR  25747 
withdrawn  in  part 25625 

OMB  number 46175 

(a)  revised  (OMB  number) 60691 

682.411  OMB  number 46175 

682.413  Regulation  at  58  FR  25747 
withdrawn 35625 

(eKl)  revised 61 190 

682.414  OMB  number 34964 

682.416  OMB  number 34964 

682.417  Added  (OMB  number) 60692 

682.602  Heading  revised;  (c)  re- 
moved; (a)  and  (b)  redesig- 
nated as  (b)  and  (c);  new  (a) 
added  (OMB  number  pend- 
ing)  61216 

682.603  (h)  revised 61722 

682.604  (dXlXllXB)  removed; 
(eH4)  Introductory  text  and 
(0(1)  revised  (OMB  number 
pending) 61216 

(cX3)  introductory  text  revised 
61429 

(cX2XliKB).  (3Xli).  (dXlXD  and 
(iiXA)  revised;  (dXlXHXB) 
amended 61722 

682.605  Revised  (OMB  number 
pending) 61217 


682.606  Removed 61217 

682.607  (OKI)  revised 61217 

682.711  OMB  number 34964 

682  Appendix  A  removed 61217 

685  Re  vised 61690 

685.204   (b)  and  (c)  revised:   (d) 

added 34281 

OMB  number  pending 61695 

685.206  OMB  number  pending 61696 

685.207  Added 34282 

685.208  Added 34282 

(g)  re  vised 66134 

685.209  Added  (OMB  number 
pending) 34283 

OMB  number 52704 

OMB  number  pending 61698 

Revised  (OMB  numbers) 66134 

685.210  Added 34285 

685.211  Added 34285 

685.212  Added 34285 

685.213  Added  (OMB  number 
pending) 34286 

OMB  number 52704 

OMB  number  pending 61701 

685.214  Added  (OMB  number 
pending) 34287 

OMB  number 52704 

OMB  number  pending 61702 

685.215  Added  (OMB  number 
pending) 34288 

OMB  number 52704 

OMB  number  pending 61703 

685.301  OMB  number  pending 61705 

685.302  OMB  number  pending 61706 

685.303  OMB  number  pending 61706 

685.309  OMB  number  pending 61708 

685.401  OMB  number  pending 61709 

685  Appendix  B  added 34289 

Appendix  A  revised;  Appendix 

B  removed 66136 

690  Authority  citation  revised 54730 

Heading  revised 54730 

690.1  Amended 54730 

690.2  (a),  (b)  and  (c)  amended 54730 

690.3  (a)(2Kii)  amended 54730 

Heading.  (bXD.  (2)  and  (3)  re- 
vised  54731 

690.6  (a)  and  (e)  amended 54730 

(b)  amended;  (c).  (d)  and  (e)  re- 
moved  54731 

690.7  (aKD  introductory  text.  (2). 
(b)  introductory  text,  (c)(2). 

(3)  and  (4)  amended 54730 

690.8  (c)  and  (d)  revised 54731 

690.9  (a)  introductory  text.  (1). 
(2)  Introductory  text  and  (ii) 
amended 54730 
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690.10  (a)  and  (b)  amended 54730 

(c)   added;    authority    citation 

revised 54732 

690.11  Amended 54730 

690.12  (a)  revised;  (c)  removed; 
(b)  redesignated  as  (c);  new 
(b)  added  (OMB  number 
pending) 54732 

690.13  Revised  (OMB  number 
pending) 54732 

690.14  Heading  revised;  (c)  redes- 
ignated as  (b);  new  (b)  re- 
vised  54732 

690.31—690.32  (Subpart  C)  Re- 
moved  54732 

690.61—690.66  (Subpart  F)  Head- 
ing amended 54730 

690.61  Revised 54732 

690.62  (a)  amended 54730 

Heading  and  (b)  revised;  (c)  re- 
moved  54733 

690.63  Revised 54733 

690.64  Heading.  (aX2)  and  (b) 
amended 54730 

(c)  removed 54734 

690.65  (d)  introductory  text.  (1). 

(3)  and  (e)  amended 54730 

(a),  (c)  and  (f)  revised 54734 

690.66  Revised 54734 

690.67  Added 54735 

690.71  Amended 54730 

690.72  (a)  amended 54730 

690.73  Revised 54735 

690.74  Amended 54730 

690.75  (a)  introductory  text. 
(3Mi).  (ii),  (c)  and  (d)  amend- 
ed (OMB  niunber  pending) 54730 

(aK2)  and  (b)  revised  (OMB 
number  pending) 54735 

690.77  Removed 54735 

690.78  (c)  introductory  text 
amended 54730 

(b)  removed:  (c)  and  (d)  redes- 
ignated as  (b)  and  (c);  (a)  and 
new  (cKl)  revised 61722 

690.79  (a)(1)  and  (2)  amended 54730 

690.80  Heading,  (a)  and  (bXD  re- 
vised  54735 

690.81  (a)(2).  (b)  and  (c)  amended 
54730 

(b)  revised 61723 

690.82  (a)  introductory  text  and 
(1)  revised:  (d)  removed;  (b) 
and  (c)  redesignated  as  (c) 
and  (d);  (a)(8),  new  (b)  and  (e) 


added   (OMB   number   pend- 
ing)  54736 

690.83   (aXD   introductory    text. 

(bXl)  and  (cX2)  amended 54730 

690.083  OMB  number 34964 

691  Added 54736 

691.7  OMB  number 54738 

691.8  OMB  nimiber 54739 

691.9  OMB  number 54739 

691.61  OMB  number  pending 54740 

691.73  OMB  number  pending 54741 

691.79  OMB  number 54742 

691.82  OMB  number  pending 54742 

691.83  OMB  number  pending 54742 

691.91  OMB  number 54743 


Proposed  Rules: 


75... 
80... 
85... 
200. 


201. 


.63878 
.53706 
.65607 
.54372 

85 


203. 


54372 

.85.  2816 
54372 

85 


212 54372 

86 

350 41176 

351 41176 

352 41176 

353 41176 

60(V-699  (Ch.  VI) 34398.  49036 

645 45964 

668 42134. 49766 

682 41184,  51346,  52038,  53951 

685 42646.  49623 

TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1  —299) 

103  Authority  citation  revised 44929 

103.8  (e)  revised;  OMB  number 44929 

133  Authority  citation  revised 43254 

133.1  Introductory  text,  (a)  and 

(b)  revised 43254 

133.32  Revised:  OMB  number 43254 

133.33  Revised 43254 

135  Re  vised 43255 

135.2  OMB  number 43255 

135.3  OMB  number 43255 

135.31  OMB  number 43265 

136.42  (a)(2Xi)  corrected „ 52862 


Note:  Boldtoc*  pog«  number*  indical*  1994  changet. 
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TITLE  35 


Proposed  Rules: 


103. 
133. 
135. 


.41997 
..3«39e 

,..36996 


TITLE  36-PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapter  I— NoMooai  Park  Servlco, 
Department  oH  tt>e  Interior  (Parts 
1-199) 

6  Added 65957 

7.13  (a)  and  (f)  heading  revised; 

(c)  removed 43736 

7.45  Re  vised 58785 

Chapter  II— Forest  Service,  De- 
partment 04  Agriculture  (Parts 
200-299) 

242  Policy  statement 36063 

242.26         (kKlKvilKB)         table. 
(18)(111)(B)         table  and 

(20)(ili)(C)  table  amended 51858 

(kK23)(lil)(C)         table         and 

(aeXillXB)  table  amended 51859 

292.40—292.48    (Subpart    F)    Re- 
vised  36882 

296  Authority  citation  revised 5260 

296.1  (a)  amended 5260 

296.3  (a)(6)  added;  (1)  revised 5260 

296.4  Heading  and  (a)  revised;  (c) 
added 5260 

296.7  (b)(4)  added 5260.  5261 

296.13  (e)  added 5260,  5261 

296.19  Revised 5260.  5261 

296.20  Added 5260.  5261 

296.21  Added 5260,  5261 

Chapter  VII— Library  of  Congress 
(Parts  700-799) 

701  Authority  citation  revised 56811 

701.35  Revised 56812 

704  Authority  cltotlon  revised 35034 

704.23  Added 35034 

704.24  Added 35035 

704.30  (Subpart  B)  Removed 35035 

705  Added 38367 


Chapter  XII— National  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1258.2  (cKD  through  (5)  revised; 

interim 5580 

1258.12  (b)  removed;  interim 5580 

Proposed  Rules: 

1—199  (Ch.  I) " 36108 

7     37734 

4394 

13 58804 

14  39228 

36 38149 

68 3599 

242  45924 

701 45580 

702 48193 

800 80396.  61859 

86 

1191 48542 

1207 53706 

1209 65607 

TITLE  37-PATENTS.  TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office,  Department  of  Com- 
merce (Ports  1-199) 

1  Technical  correction 45757 

1.16  (a),  (b).  (d)  and  (f)  through 

(i)  revised 43740 

1.17  (b)  through  (g).  (j)  and  (m) 
through  (p)  revised 43740 

1.18  Revised 43741 

1.20  (c).  (e).  (f).  (g),  (1X1)  and  (J) 
revised 43741 

1.21  (p)  removed 43741 

1.445  (a)  revised 43741 

1.482  (aXl)  and  (2X11)  revised 43741 

1.492  (aXD  through  (5),  (b)  and 

(d)  revised 43742 

(aX5)  correctly  revised 47082 

Chapter  II -Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201  Authority  citation  revised       38371. 

67635 

201.6  (c)  amended;  Interim 38371 

201.11  Amended 67635 
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201.17  (a),  (b)(2).  (5).  (hXlXi).  (Hi), 
(2X1).      (3KiiiXA)      and      (9) 

amended 67635 

(k)  revised 67636 

201.31  (dX2)  revised;  (dK3)  and  (4) 
redesignated  as  (d)(6)  and  (7); 
new  (dX3).  new  (4)  and  (5) 
added „ 58789 

201.32  Added;  interim 38371 

211.3  (aX7)  amended;  Interim 38372 

251.2  (D  added 63040 

251.3  (a)  and  (b)  amended 63040 

251.4  (a)  and  (b)  amended 63040 

251.11  (b)  amended 63040 

251.13  Introductory  text  revised 
63040 

251.14  (d)  added 63040 

251.22  (c)  amended 63040 

251.31  (d)  revised 63040 

251.32  (b)  revised 63040 

251.33  (b)  revised 63040 

(c)  amended 63041 

251.41  (b)  revised 63041 

251.43  (a)  revised 63041 

251.45  Heading,  (a),  (b)  and  (c)  re- 
vised  63041 

251.47  (1)  amended 63041 

251.51  Heading  revised 63041 

251.52  (c)  amended 63041 

251.53  (a)  amended 63041 

251.54  (a)  and  (c)  amended 63042 

251.60  Amended 63042 

251.61  (d)  added 63042 

251.63  Revised 63042 

251.64  Amended 63042 

251.66  Revised 63042 

251.72  Removed;  new  251.72  redes- 
ignated from  251.73 63042 

251.73  Redesignated  as  251.72; 
new  251.73  redesignated  from 
251.74 63042 

251.74  Redesignated  as  251.73 63042 

252.3  (a)(3)  and  (4)  revised;  (d)  re- 
moved  63042 

252.4  (a)  and  (e)  revised 63042 

253.5  (cXl).  (2)  and  (3)  revised 60901 

253.10  Amended 63042 

257.3  (aX3)  and  (4)  revised;  (d)  re- 
moved  63043 

257.4  (a)  and  (e)  revised 63043 

259.2  Stayed  from  12-7-94 
through  2-28-95 63045 

259.3  (d)  revised;  (f)  removed 63043 

259.5  (a)  and  (e)  revised 63043 


Proposed  Rules: 

1  49876.  50181.  56015.  63951.  63966 
3700 

3 639S1 

3700 

5 63966 

10 


201. 


4395 

38400 

.2365,3948 


TITLE  38-PENSIONS.  BONUSES. 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Ports  0—99) 

2.100  Added 5852 

2.101  Added 5852 

3.7  (xX23)  authority  citation  re- 
moved; (x)(27).  (28)  and  au- 
thority citation  added 34383 

3.202  (c)  amended;  interim 46338 

3.204  (b)  revised;  (c)  removed;  in- 
terim  46338 

3.205  (aXD  and  (4)  revised;  in- 
terim  46338 

3.207  (b)  amended;  interim 46338 

3.209  (a)  and  (b)  amended;  in- 
terim  46338 

3.210  (bX3Xi)  revised;  (c)  intro- 
ductory text  and  (IXD 
amended;  interim 46338 

3.211  (aXD,  (2)  and  (dX2)  amend- 
ed; interim 46338 

3.261  (a)(37)  added 37695 

(aX38)  added 2522 

3.262  (mX2)  and  (o)(2)  amended 35266 

(v)  added 37696 

(w)  added 2522 

3.272  (hXlXii)  amended ..35266 

(r)  added 37696 

(q)     and     authority     citation 

added 45976 

(8)  added 2523 

3.275  (h)  added 2523 

3.309  (c)  Note  added 35465 

3.311      (bX2Kxviii)      and      (xlx) 

amended;  (bX2Xxx)  added 45975 

3.316  Re  vised 42499 

3.326   (b)   amended;    (d)   revised: 

authority  citation  added 35851 

3.351  (a)(2)  authority  citation  re- 
vised  35851 

3.385  Re  vised 60560 

3.551  (i)  amended 62S84 
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TITLE  38  Chapter  l-Coo. 

3.807  (c)  amended:  authority  ci- 
tation added 62S86 

4  Authority  citation  revised 44>y. 

60902 

4.88a  Redesignated  as  4.88b;  new     

4.88a  added;  interim 60902 

4.88b  Redesigrnated  as  4.88c;  new 
4.88b  redesignated  from  4.88a 
and  amended;  interim 60902 

4.88c    Redeslgmated    from    4.88b;     

interim 40902 

4.115b  Amended .443S9 

8  Authority  citation  revised 60076 

8.0  (bKDdll)   revised;   authority 

citation  added 60076 

8.28  (c)  amended 66717 

8.116  (aXD.  (2).  (3)  and  (b)  amend- 
ed; (d)  and  (e)  revised;  (f)  and 
(g)  removed;  (h)  redesigrnated 
as  (f):  new  (0  authority  cita- 
tion added 60077 

8a.2  (a).  (bKD  and  (7)  amended 

S9921 

8a.4  Amended 59921 

14.640—14.643  Undesignated  cen- 
ter heading  added 47064 

14.640  Added .47084 

14.641  Added 47084 

14.642  Added 47084 

14.643  Added 47084 

17  Authority  citation  revised 49579, 

53155 
17.500—17.541   Undesignated   cen- 
ter heading  revised 53356 

17.600  Revised 53355 

17.501  Revised 53356 

17.502  Added 53357 

17.503  Revised 53357 

17.504  Revised 53357 

17.505  Revised 53357 

17.506  Revised 53357 

17.507  Revised 53357 

17.508  Revised 53357 

17.509  Revised 53358 

17.510  Revised 53359 

17.511  Added 53359 

17.514  Removed 53355 

17.515  Removed .53355 

17.516  Removed 53355 

17.517  Removed 53355 

17.518  Removed 53355 

17.519  Removed 53355 

17.520  Removed 53356 

17.521  Removed .53356 

17.522  Removed 53366 

17.523  Removed 53355 


17.524  Removed 53355 

17.525  Removed 53355 

17.527  Removed 53355 

17.534  Removed 53355 

17.536  Removed 53355 

17.540  Removed 53355 

17.541  Removed 53355 

17.800—17.805  Undesignated  cen- 
ter heading  added 49579 

17.800  Added 49579 

17.801  Added 49580 

17.802  Added 49580 

17.803  Added 49580 

17.804  Added ." 49580 

17.805  Added 49581 

21  Authority  citation  revised 4561 

21.260  (b)  revised 4561 

21.4800—21.4856      (Subpart      F-3) 

Added 5852 

21.7532  Regulation  at  58  FR  51781 
effective  date  corrected  to 
2Q_5_93 39966 

21.7639  Regulation  at  58  FR  51781 
effective  date  corrected  to  7- 
31-90 39966 

36.4276  (b)  amended;  (b)(5)  revised 

48565 

36.4300—36.4375  Authority  cita- 
tion revised 49200 

36.4313  (b)  amended;  (bK5)  revised 

48566 

36.4337  Revised 49200 

Proposed  Rules: 

3 46379.  60576.  63283 

8 45254 

14 37008 

17 38947 

21 .40507.  45644 

43 53706 

44 65607 

TITLE  39- POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Ports  1—999) 

20  IMM  amended;  incorporation 

by  reference;  interim 65132,  65961 

111  Corrected 33911 

DMM  amended;   incorporation 
by  reference;  interim  ...39257.  44930. 
47085,  47086.  50691.  62323.  65147. 

65967 
Regulation  at  59  FR  23162  ef- 
fective date  delayed 39967 


NOTE  Botdtbc*  poo*  numtMn  lndk:(M»  1994  Chang—. 


JANUARY  1995 
CHANGES  JULY  1.  1994  THROUGH  JANUARY  31,  1995 


79 


DMM  amended;   incoriwration 
by  reference 5861 

233.1  (c)(3)  revised .5581 

233.7  (i)(l)(lv)    and    (v)    revised: 
(i)(l)(vi)  removed 35852 

(a)  revised;  (j)(5)  amended 5581 

262.5  (c)  and  (d)  added 37160 

266.6  (d)(8)  revised 62324 

(dXD.  (2)  and  (4)(il)  revised 67225 

Amended 67226,67227 

266.2  Amended 37160 

266.3  (d)  added 37160 

266.4  (b)(6)  added 37160 

266.5  (f)  added 37161 

266.8  (e)  added 37161 

266.9  Re  vised 35625 

266.10  Added 37161 

491  Added 45625 

962.26  Revised 51860 

Proposed  Rules: 

20 66839 

111 35873,  37011.  37190,  42536,  45652. 

47827,  48194.  51397.  60927.  61302. 

66839 

5964 

501 5964 

3001 65985.65987 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  i— Environmental 
Protection  Agency  (Parts  1—799) 

9.1  Table  corrected  (0MB  num- 
bers); eff.  8-30-94 33913 

Table  amended  (0MB  numbers) 

34097.  38372.  46350.  47416.  50072. 

59650.  59924.  60561,  61805,  62923. 

64318,  64593.  65288 

Table  amended  (0MB  numbers) 

4962 

16.3  Revised 50692 

15.4  Amended 50692 

15.11  (c)  amended 50692 

15.12  (a)  and  (d)  amended 50692 

16.13  (a),  (c),  and  (d)  amended 50692 

15.14  Amended 50692 

15.15  Amended 50692 

15.16  (c)  removed 50692 

15.20  Amended 50692 

15.21  Amended 50692 

16.22  Amended 50692 

15.23  Amended 50692 

15.24  (a),  (c)  and  (d)  amended 50692 

Note:  Boldtoc*  pog*  numb«n  Indfccit*  1994  changes. 


15.25  Heading,  (a),  (b)  and  (c) 
amended 50692 

15.26  (a)  amended;  (b)  removed 50692 

15.27  Amended 50692 

16.32  Amended 50692 

15.33  Amended 50692 

15.40  Re  vised 50692 

15.41  Amended 50692 

32  Heading  revised 50692 

Authority  citation  revised 50692 

32.105  (g)(3)  and  (t)(3)  revised 50692 

32.216  (a)  revised 50693 

32.335  (a)  through  (d)  amended 50693 

32.430  (a)  through  (d)  amended 50693 

35.105  Amended;  Interim 371 

36.116  (a)  amended;  interim 371 

36.165  Second  (c)  correctly  redes- 
ignated as  (d) 2881 

36.201  Added;  interim 371 

35.205  Revised;  interim 371 

35.210  (a)  amended;  interim 371 

35.6105  (b)(5)  revised 35853 

35.6400  (a)(1)  and  (2)  revised 35854 

36.9066  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  intro- 
ductory text  revised;  interim 
61126 

50  Policy  decision 38906 

51  Authority  citation  revised 1738 

51.100  (8)(1)  introductory  text  re- 
vised  50696 

51.120  Added 4736 

61.372  (c).  (d)  and  (e)  added 1738 

52  Authority  citation  revised 39859 

State  implementation  plan  de- 
terminations   44938,  45230,  45231, 

45233,  45746,  50844.  60318,  63045. 
63723,  63724 

Technical  correction 49004,  64612 

State  implementation  plan  de- 
terminations  2623 

52.31  Added 39859 

52.32  Added 4737 

62.50  (c)(65)  added 39684 

(c)(64)  added 52916 

(c)(62)  added 54388 

(c)(66)  added 2029 

62.120  (c)(69)(I)(A)  added 54522 

52.220         (c)(186Xi)(D)(J)         and 

(189)(i)(B)(i)  added 39691 

(cX192)(i)(A)(2)  added 39692 

(cX182XiXAX<)  and 

(189X1XB)(2)  added 42165 

(CX197)  added 43754 

(cX6)  and  (183XiXAX2)  revised; 
(c)(41XiiXAXl)  added 44324 
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TITLE  40  Chapter  l-Con. 

(0X198)  added 44M0 

(CX196)  added 47S46 

(cX188KiKAKJ)  added 48175.  64132 

(CX184X1KBKO.  (187XiXB). 

(189X1XAK5).        (190)        and 

( 192X1 X A )( J)  added 50499 

(cX194XiXB)  and  (C)  added 61546 

(CX199X1X AX/)  added 63723 

(cX183XiXCX5).   (184XiXE)  and 

(188X1XDX2)  added 64131 

(cX183XlXAXi2),     (187MiXAX5). 

(C)  and  (195)  added 64133 

(CX194)  added 64332 

(0X196X1X3)  added 64338 

(OX186X1XDX2)  and 

(194XiXAX2)  added 64339 

(oXaOOXll)  added 40 

(cX194XiXD)  and  (E)  added 2026 

(0X191XiXB)  added 4568 

(0X198X1 XD)  added 5582 

52.320  (cX32)  and  (38)  revised 35036 

(cX61)  and  (67)  added 37701 

(0X66)  added .42S06 

(0X65)  added 47095 

(0X68)  added 47810 

(c)(60)  added 51379 

(0X69)  added 56585 

(cX84)  added 64335 

52.329  (aXl)  and  (2)  removed;  (a) 

revised 42506 

(a)  re  vised 64336 

52.332  (e)  added 47095 

(d)  added 64336 

52.343  (aXl).  (2)  (3),  (6).  (7)  and  (8) 
removed;  (aX4),  (5),  (9)  and 
(10)    redesignated    as    (aXD. 

(2).  (3)  and  (4) 42506 

52.344  (a)  revised 51379 

52.370  (0X66)  added 2525 

52.381  Added 4737 

52.433  Added 4737 

52.470  (c)(28)  added 6135 

52.472  (e)  added 5136 

52.498  Added 4737 

52.510  Added 42168 

52.520  (cX82)  added 45978 

(0X85)  added 46176 

(0X87)  added 46653 

(0X84)  added 51383 

(CM78)  added 82918 

(0X81)  added 45 

(0X88)  added 2690 

52.582  Added 46178 

62.670  (0X28)  added „ 43751 

(cX30)  added „ 47804 

(OK29)  added 61549 


52.719  Added 59654 

52.720  (oXlOQ)  added 396M 

(OXIOO)  and  (101)  added 46567 

(OX93XIXB)  removed 64855 

(OX107)  added 5320 

52.726  (1)  added 46924 

(1)  removed 63255 

(Ore  vised 64855 

52.741  (aX2)  revised 46569 

(zXlXi)  amended:  (zXlXii)  and 

(5)  removed 41 

52.770  (0X92)  added 42509 

(oX89)  added 47806 

(0X94)  added 51 1 14 

(0X92)  removed 55368 

52.773  (1)  revised 51 1 14 

52.777  (f)  added 35054.  54395 

(g)  added 36703 

Regulation  at  59  FR  35054  re- 
moved  44040 

Regrulatlon  at  59  FR  36700  re- 
moved  47263 

(d)  revised 51 1 14 

(J)  added 377 

52.780  (h)  added 51114 

52.820  (0X59)  added 65718 

52.870  (0X29)  added 52427 

52.873  (0)  added 52427 

52.920  (oX70)  added 55058 

62.970  (0X62)  added 50502 

(oX65)  added 2016 

52.992  Added 5864 

52.1019  Added 55053 

52.1020  (c)(34)  added 2526 

(CX28)  added 2887 

52.1031  Table  amended 2526,  2887 

52.1035  Added 4737 

52.1070  Regulation  at  59  FR  29731 

eff.  date  correoted 35411 

(OX108)  added 46179 

(0X103).  (104)  and  (105)  added 46161 

(OX109)  added 51518 

(OX102)  added 60909 

(oXllO)  through  (114)  added 2021 

62.1079  Added 4737 

52.1119  Added 41708 

62.1120  (o)(99)  added 38373 

(oXlOl)  added 50498 

(cXlOO)  added 2017 

62.1160  Added 4737 

52.1167  Table  amended 38373,  50498 

Table  amended 2017 

62.1170  (0X96)  added 46189 

(cX95)  added 47256 

(oX97)  added 51381 

(oXlOO)  added 3348 
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52.1174  (0)  added 37947,  40828 

(d)  added 46190 

52.1219  Added 51863 

52.1220  (CX35)  added 46555 

(o)(34)  added 50495 

(o)(36)  added 52435 

(oX37)  added 63255 

(o)(38)  added 3546 

52.1237  Added 47807 

52.1270  (0X24)  added 47260 

52.1320  (cX79)  added 43481 

(cX84XiXA)  revised 45976 

52.1370  (cX33)  added 44632 

(0X32)  added 55586 

(oX35)  added 64139 

(oX37)  added 5318 

52.1390  Added 64139 

52.1420  (oX41)  added 375 

52.1519  Added 50506 

(aX2)  added 51517 

52.1520  (CK40)  added 42768 

52.1525  Table  amended 42768 

52.1530  Added 4737 

52.1570  (oK53)  added 39689 

52.1582  (o)  added 49211 

52.1583  Added 4737 

52.1605  Table  amended 39689 

52.1607  Added 34386 

62.1620  (cX58)  added 59652 

52.1670  (0X87)  added 39686 

(0X88)  added 2025 

52.1674  Added 4737 

52.1679  Table  amended 39686 

Table  amended 2025 

52.1690  Added 34386 

52.1770    (c)(67)    redesignated    as 

(c)(69) 37162 

(o)(71)  added 41709 

(0X75)  added 48402 

(oX76)  added „ 52431 

(o)(72)  added 54389 

(0X77)  added 5138 

52.1870  (c)(88)  added 46927 

(oXlOO)  added 51866 

(CX104)  added 52915 

(oX37)  removed 63255 

52.1879  (f)  added 37949 

(f)  removed 46764 

(a)  added 48395 

(f)  added 3766 

52.1881  (aX12)  added 48405 

52.1885  (r)  added 37949 

(r)  removed 46764 

(aX5)  added 48398 

(r)  added 3766 

(aX5)  removed 5582 


52.1888  Added 

52.1919  Added 

(aX2)  added , 

52.1970  (c)(107)  added.. 

(0X108)  added 

(CX109)  added 

(o)(107)  removed 


53589 

43290 

53589 

33920 

43489 

, 46662 

46930 

(oXllO)  added 2692 

52.1977  Amended 2692 

52.2020  (CX88)  added 37163 

(c)(94)  added 66974 

(cX96)  added 2881 

52.2026  Added 44937 

52.2057  Added 4738 

52.2060  Added 1741 

52.2070  (cX40)  added 52429 

(c)(42)  added 2526 

52.2079  Added 4738 

52.2081  Table  amended 52429 

Table  amended 2526 

52.2170  (oX15)  added 53592 

52.2178  (0)  added 47261 

52.2220  (0X121)  added 37943 

(0X122)  added 39697 

(OX120)  added 47258 

(0X122)  removed 53741 

(CK119)  added 54524 

(c)(122)  added 3354 

52.2270  (CK85)  added 42764 

(o)(87)  added 43047 

(oX82)  added 44039 

(0X78)  added 46557 

(cX84)  added 46768 

(0X83)  added 47263 

(cX90)  added 50504 

(cX89)  added 60907 

52.2303  (a)  revised 46557 

52.2307  Added 42765 

52.2308  Added 41410,  60714 

Regulation    at    59    FR    41410 

withdrawn 51381 

(c)  added 5867 

52.2309  Added 55589 

52.2320  (c)(25)  added 35044 

(c)(26)  added 55586. 64330 

52.2370  (c)(21)  added 2527 

52.2381  Table  amended 2627 

52.2385  Added 4738 

52.2420  (0X91)  added 43287 

(CK102)  added 52706 

52.2453  Added 4738 

52.2470  (c)(44)  added 39700 

(cX43)  added 44327 

(cX46)  added 46766 

(o)(48)  added 51514 

(oX49)  added 54391 
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TrrLE40  Chapt*f  l-Con. 

52.2479  Amended .44327 

52.2520  (CK26)  added 37*96 

(cX31)  added 45979 

(CK30)  added 459M.  65720 

(cK32)  added 45986 

(cX29)  and  (30)  correctly  des- 
ignated as  (cK32)  and  (31) S2SM 

(CK30)  removed 56060 

52.2522  (f)  added 37696 

52.2569  Removed 42766 

Added 2885 

52.2570  (CX72)  added 40626 

(cK73)  added 4171 1 

(cX74)  added 43463 

(cX79)  added 43049 

(cX78)  added 2885 

(CX75)  and  (76)  added 3643 

(cX77)  added 5868 

52.2586  (c)  removed 42766 

52.2686  Added .40626 

52.2620  (CX25)  added 40906 

52.2732  Added 34366 

52.2782  Added 34366 

55  Authority  delegation  notices 

36065 

56.14  (eXSKiXA)  added; 
(eX3XliXF).  (O)  and  (H)  re- 
vised  60646 

65  Appendix  A  amended 50646 

58  Authority  citation  revised 41626 

58.1  (p)  through  (y)  redesignated 
as  (q)  through  (z):   new  (p) 

added:  new  (q)  revised 41628 

(8)  amended 41629 

58.20  (eXl)  and  (6)(i)  amended 41626 

58.23  (a)  amended .41626 

58.28  Revised 41626 

58.31  (a)  and  (gXD  amended 41626 

58.34  (a)  amended 41626 

58.36  Revised 41626 

58  Appendixes  A  through  D  and 

F  amended 41626 

Appendixes  A  and  B  amended 

41629 

60  Authority  delegation  notices 

40256.49561 

Technical  correction 49466 

60.4  (b)  amended 47266 

60.391  (a)  and  (b)  amended 51366 

60.392  (a)  revised 51366 

60.393  (CXIXIXE)  added 51367 

60  Appendix  A  amended 62924 

Appendix  B  amended 64593 

61  Authority  citation  revised 36301 

61.220  (a)  revised;  (b)  removed 36301 


61.221  Introductory  text,  (a)  and 
(c)  revised;  (d)  and  (e)  added 
36301 

61.222  (b)  revised 36301 

61.223  (bX5)  revised 36302 

61.226  Added 36302 

62.4845  (bX3)  added 50507 

63.14  (bX4)  added 62569 

(bX4)  and  (5)  added 4963 

63.71  Amended 59924 

63.74  Table  1  amended 53110 

63.75  (g)  added 59924 

63.77  (e)  revised 59924 

63.100  (n)  added 53360 

(0)  added 54132 

(n)  and  (o)  revised 6321 

63.10Q  (e)  amended 46176 

63.100—63.106  (Subpart  F)  Tables 

1  and  2  amended 46176 

63.110  (g)  added 53360 

(g)  revised 5321 

63.160  (a)  revised 46176 

(d)  added 53360 

(d)  revised 5321 

63.161  Amended 48176 

63.162  (bXl)  and  (fX3)  revised 48176 

63.163  (f)  revised 48176 

63.164  (c)  revised 46176 

63.166  (d)  and  (e)  redesignated  as 

(dXl)  and  (2)  and  revised 46176 

63.168  (eXl)  and  (h)(2)  revised 46176 

63.168  (a),  (cX3)  and  (d)  revised 

46177 

63.171  (e)  revised 48177 

63.172  (b)  and  (k)(2)  revised 46177 

63.174  (bXl).  (2),  (3X1)  and  (fX2) 

revised;   (bH3Mil)  and   (hXD 
introductory  text  amended 48177 

63.180  (bX2)  amended;  (c)  intro- 
ductory text  revised 46177 

63.181  (bXlXl)  amended;  (dX6Xi) 
revised 46177 

63.182  (axexii),  (c)  introductory 

text  and  (4)  revised 46178 

63.190  (bK6),  (c)  and  (e)  introduc- 
tory text  revised;  (bX6Xl)  re- 
moved  48178 

(h)  added 53360 

(1)  added 54132 

(h)  and  (1)  revised 5321 

63.191  (a)  revised;  (b)  amended 46176 

63.192  (bX4)  through  (8).  (e), 
(1)(1).  (2^  and  (k)  revised 48178 

63.340—63.347  (Subpart  N)  Added 

4963 
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62569 
46350 


63.360—63.367  (Subpart  O)  Added 
63.400—63.406  (Subpart  Q)  Added 

63.420-^.429  (Subpart  R)  Added 

64318 

63.460  (d)  corrected 67750 

63.460—63.469  (Subpart  T)  Added 

61805 

63.701—63.708  (Subpart  EE)  Added 

64596 

63  Appendix  A  amended 61616 

Appendix  B  revised;  Appendix 

C  added 61616 

Appendix  A  amended 4979 

70  State  operating  permit  pro- 
gram approvals 46602 

Regulation    at    58    PR    48802 
withdrawn 60561 

70  Appendix  A  added;  interim 55820 

Appendix  A  amended 59660,  61552, 

61827,  62327,  66740 
Appendix  A  amended  ...1744.  2534,  3770, 

4568 

71  Added 59924 

72  Authority  citation  revised 60229 

72.41  (bXlKi),  (c)(3)  introductory 

text,  (i)(B),  (C),  (11),  (4X11). 
(dX2)  and  (eXlXD  revised; 
(c)(3XiXD),    (Hi)    and    (dX3) 

added 60230 

(cX5)    and    (eX3Xiv)    revised; 
(c)(6),  (7)  and  (eXlXiii)  added 

60236 

72.43  (a)  introductory  text,  (1)  in- 
troductory text,  (bXD  intro- 
ductory text,  (ilXA),  (3X1), 
(c)(4Xi),  (11).  (Iv),  (d)  and 
(0(1X11)  revised;  (aX2)  added 

60230 

72.91  (aX3Xiii)  introductory  text, 
(Iv),  (4),  (5),  (6)  and  (bX2)  re- 
vised; (a)(7)  added 60231 

75.4  (aX3)  revised;  (aX4)  added 42511 

80  Announcement 44633 

80.2  (ss)  added 39289 

(j)  and  (o)  revised;  (oo).  (tt) 

and  (uu)  added 46469 

Regulation    at    59    FR    39289 

stayed 60715 

80.22  Heading  revised 46490 

80.29  Revised;  Interim  (0MB 
number  pending) 35656 

80.30  (gX7)  added;  interim 35659 

80.32  Added 46490 

80.33  Added 48490 


80.41  (h)(2)(iii).  (jX2)  and  (mKD 
introductory  text  revised 36958 

80.42  (a)  Introductory  text. 
(bXDdi),  (2Xii)  and  (3Kii) 
amended;  (b)(4)  added;  (cXD 
table  revised 36958 

80.45  (bX3)  Table  3,  (cXlKivXA) 
Table  6.  (C)(5).  (11),  (12),  (14), 
(D)(5),  (11),  (12),  (14).  (8Xii), 
(dXlXivXA),  Table  7,  (C)(5), 
(e)(3)  introductory  text  and 
(f)(1)  revised;  (cXlXiv)(B), 
(C)(9).  (13),  (DK9).  (13),  (3X1). 
(ii).  (4Xii).  (dXlXivXB), 
(C)(9).  (eXlXii),  (4)(iii),  ' 
(6Xiv),  (6Xlv),  (9)  and  (10) 
amended;  (eX3Xi)  and  (11)  re- 
moved  36959 

80.46  (OdXiiKK)  table  revised 36961 

80.48  (cXl)  introductory  text  and 
(g)  revised;  (cXlXv)  and 
(2Xiil)  amended 36962 

80.49  (aX6Xi)  table  and  (b)(3Xiii) 
revised 36962 

80.59  (a)  amended 36962 

80.65  (d)(2Xiii),  (vXB),  (vl).  (3). 
(e)(2Xi)  table.  (IIXA).  (f)(4) 
introductory  text  and  (h)  re- 
vised; (eXl)  amended 36962 

(dK(2)(vi)  revised 39289 

Regulation    at    59    FR    39289 
stayed 60715 

80.66  (gXD  and  (2)(ii)  revised 36963 

80.68  (cX12)  redesignated  as 
(cX13);  (cX8XiiXA),  (9XiiXA). 
(B).  (lOXi),  new  (13XvXG),  (H) 
and  (L)  revised;  new  (cX12) 
added;  new  (c)(13)  introduc- 
tory text  amended 36963 

80.69  (a)(7)(ii)  introductory  text 

and  (b)(3)  revised 36964 

80.70  (dX3Xviii).  (ix).  (jX4Xi).  (il). 
(lOXiv),  (llXi)  and  (14)(xvii) 
revised;  (d)(3)(x)  and  (xi) 
added;  (jX15)  removed 36964 

(I)   introductory  text  and  (1) 

added 2696 

(j)  introductory  text  revised 2699 

80.75  (b),  (fX2XiiXAXi)  and  (j)  re- 
vised  36964 

80.76  (cX2),  (3)  Introductory  text, 

(i)  and  (ii)  revised 36965 

80.77  (gX2Xiii),  (ivXA),  (B)  and 
(h)  introductory  text  re- 
vised; (g)(3)  added 36965 


Note:  Boidtoc*  pag«  numben  hxScol*  1994  changM. 
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TITLE  40  Chaplwl-Con. 

80.78  (aXlKvXB)  and  (C)  revised 

SAMS 

80.81  (aKiKliiV/ibkiraind  (h)  re- 
vised  3*966 

(cK2),  (5),  (6)  and  (10)  revised 

S9289 

Regulation    at    58    FR    36289 

stayed 60715 

80.83  Added  (OMB  number  pend-     

Ing  In  part) 39290 

Regrulation    at    59    FR    39290 
stayed 60715 

80.90  (b)(1)  amended:  (eX2)  re- 
vised  36966 

80.91  (cXSXlv),  (eX5XvlXA).  (B) 
and  (e)(7XlXD)  added: 
(dXlXlXA)  Introductory  text, 
(B).  (eX2Xlv).  (vKA).  (4X1XA). 
(B),  (IIXA).  (B)  and  (5Mvl) 
amended:  (dXlXlXA)(7), 
(eHSXvll)  Introductory  text, 
(vlll),  (7X1KA).  (C)  and 
(f)(2)(li)  revised 36966 

80.93  (aXSXii)  amended:  (aXSXlv) 

added:  (cX9)  revised 36966 

80.101  (eX3),  (fX4Xl),  (11).  (gXD 
and  (i)(l)  Introductory  text 
revised 36968 

80.102  (bMl).  (dXlXD  and  (2)(1) 
amended:  (dX3Xlv),  (eX2Mi) 
and  (f)(2Xl)  revised:  (dX3Xv) 
added 36969 

80.104  (aK2Xlx)  revised 36969 

80.105  (aH2)  revised 36969 

80.125  (a)  revised 36969 

80.128  (eX2),  (5)  and  (erXSXiil)  re- 
vised  36969 

(a)  and  (eK2)  revised:  (e)(4)  and     

(5)  amended;  (eX6)  added 39292 

Regulation    at    58    FR    39292 
stayed 60715 

80.129  (e)  revised 36969 

(a),  (d)(3Xiii)  and  (Iv)  revlBed: 

(dX3Xv)  added 39292 

Regulation    at    SO    FR    38292 

stayed 60715 

80.140—80.160  (Subpart  O)  Added 

54706 

80.141  OMB  number  pending 54707 

80.157  OMB  number  pending 54713 

80.158  OMB  number  pending 54714 

80.160  OMB  number  pending 54715 

81  Attainment  status  determina- 
tions  44936 

81.301  Table  amended 2029 

81.305  Table  amended 3772 


81.306  Table  corrected 39394 

Table  amended 47096. 4761 1 

81.310  Table  amended 45 

81.315  Table  amended 35054.  54395 

Regulation  at  59  FR  36054  re- 
moved  44040 

81.318  Table  amended 55059 

81.320  Table  amended 2887 

81.324  Table  revised 52435 

81.330  Table  amended 42769 

81.333  Table  corrected 39394 

Table  amended 50649 

81.334  Table  amended 48402 

81.336  Table  amended >«6396.  46405 

Table  amended 5582 

81.339  Table  amended 46406 

81.343  Table  amended 37944,  39697. 

53741 

Table  corrected .40064,  49004 

Table  revised 3356 

81.347  Table  amended 3352 

81  348  Table  amended 39701 

81.349  Table  amended 45960,  45964, 

45966.  55060.  65721 

81.350  Table  amended 42169 

82  Acceptable  substitutes  listing 


Acceptability  notice 3318 

82.9  (a)  Introductory  text,  (1)  and 

(2)  re  vised 65461 

82.10  (d)  added 41369 

82.1—82.13  (Subpart  A)  Appendix 

C  revised 41369 

Appendix  E  revised 41371 

82.100—82.124    (Subpart    E)    Re- 
vised   4020 

82.152  (q)  and  (x)  revised 42956 

(u)  through  (y)  redesignated  as 
(w)  through  (aa)  and  (b) 
through  (t)  redesignated  as 
<c)  through  (u);  new  (b),  new 
(V)  and  (bb)  added:  new  (o), 

new  (s)  and  (z)  revised 55925 

82.154  (g)  and  (h)  revised 42956 

(1)  removed:  (m),  (n)  and  (o)  re- 
designated as  (1).  (m)  and  (n): 
new  (mX2)  through  (6)  redes- 
ignated as  (3)  through  (7): 
new  (mX2)  and  (8)  added: 
(gXD.  new  (mX6)  and  new  (7) 

revised 55926 

82.156  (1X5)  added 42171 

(aXlXii).  (2KiXB),  (3).  (b).  (c) 
and  (iXl)  revised:  (aXlXlii) 
and  (2Xiii)  added 42956 

OMB  number 42960 
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(a)  introductory  text.  (IXi). 
(2X1)  introductory  text  and 
(e)  revised 55926 

(i)(5)  revised 59371 

82.158  (bX2)  and  (6)  revised 42957 

82.160  OMB  number 42960 

82.161  (a)  introductory  text  re- 
vised  42957 

OMB  number 42960 

(a)  introductory  text,  (1)  and 
(g)  revised:  (aX2)  through  (5) 
amended:  (a)(6)  added 55926 

82.162  OMB  number .42960 

82.164  Introductory  text  and  (a) 

through  (d)  revised:  (e)  and 
(0  redesignated  as  (0  and  (g): 

new  (e)  added 42957 

OMB  number 42960 

Introductory  text  revised 55927 

82.166  (a)  and  (b)  revised 42957 

OMB  number 42960 

82.150—82.166  (Subpart  F)  Appen- 
dix A  revised 42957 

Appendixes  B  and  D  amended: 

OMB  number 42960 

Appendix  D  amended 55927 

82.174  (e)  added 63256 

(e)  corrected 3303 

86  Heading  corrected 33913 

Authority  citation  revised 36966 

Announcement 45626 

Authority  citation  revised 4738 

85.501—85.505  (Subpart  F)  Added 

46490 

86.503  OMB  number  pending 46490 

85.505  OMB  number  pending 46490 

85.1601—85.1606        (Subpart        Q) 

Added 36966 

86.2226  (cXl)  table  corrected 33913 

86.2233  (d)  corrected 33913 

85.2301—85.2306        (Subpart        X) 

Added 4738 

86  Court  order 51114 

86.1    (bXl)    table    revised;    (bK3) 

added 46491 

(bX2)  table  amended 50073 

86.001-9  (dXlXiii)  and  (iv)  added 

46491 

86.001-28  (h)  added 46491 

86.004-9  (dXlKill)  and  (iv)  added 

46492 

86.004-28  (h)  added 46492 

86.078-3—86.099-11     (Subpart     A) 

Heading  revised 46491 

86.084-4  (b)  redesignated  as  (c); 

new  (b)  added 46492 


86.086-37  (b)(1)  introductory  text 

revised 50073 

86.091-10  (aXD  Introductory  text, 
(i)  introductory  text,  (B)(2), 
(11)  introductory  text,  (BX2) 
and  (3)  revised;  (aXDdXCX^). 
(liXCXJXv)  and  (vl)  added 46492 

86.091-28  (aX4Xi)  introductory 
text,  (C),  (ii)(B),  (7X1), 
(b)(4Xii),  (ill).  (6)(i),  (c)(4Xii), 
(liiXA)(/),  (2),  (B)(J),  (2)  and 
(dXl)  re  vised 46493 

86.092-1  (a)  revised 46494 

86.094-2  Amended 46494 

86.094-3  (b)  revised 46494 

86.094-8  (a)(l)(i)  introductory 
text,  (A)  Tables  A94-2.  A94-3, 
A94-6  and  A94-6  revised 46494 

86.094-9  (aXlXiXA)  Tables  A94-8. 
A94-9.  A94-11.  A94-12,  (iiXA) 
Table  A94-14  and  Table  A94- 
15  and  (dXlXlXA)  revised; 
(dXlXi)(C)  added 46495 

86.094-11  Heading,  (aXD  intro- 
ductory text,  (iXA),  (iiXB), 
and  (c)  revised;  (aXlXiXC) 
added 46497 

86.094-13  (aXl).  (cXD,  (dXD.  (eXD 

and  (f)(1)  amended 36369 

86.094-15  (a)(1)  revised 50073 

86.094-17  (a)  introductory  text  re- 
vised         46497 

86.094-23  (b)(3),  (4),  (cXD  and 
(2Xi)  revised  (OMB  number 
pending) 46496 

86.094-24  (a)(6),  (6)  introductory 
text,  (12),  (13)  introductory 
text,  (14)  introductory  text 
and  (15)  revised:  (aX13Xi) 
amended:  (a)(6)(iv)  and 
(13X111)  added  (OMB  number 

pending) 46496 

(aX3Xiii)    added;    (a)(4)    intro- 
ductory text  revised 50073 

86.094-26  (a)(2),  (bX2Xi)  and  (11) 

amended 36369 

86.095-36  (aX4)  heading,  (i). 
(iiiXD).  (E),  (cXlXiiXA), 
(BXl)  and  (gXD  revised  (OMB 

number  pending) 46499 

86.09&-8  (aXlXi).  Table  A96-1. 
Table  A96-2  and  (bXD  revised 

46499 

86.096-9  (bXD  heading,  (IXA)  in- 
troductory text,  (BX2), 
(bXlXii)  and  (Hi)  revised 46500 


Note:  Boidloc*  pog*  numb«n  toxScol*  1994  changes. 
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TITLE  40  Chapter  I -Con. 

86,096-10  ^bxl)  heading.  (i)(AK2). 
(B).  (C).  (11KA)(2)  and  (B)  re- 
vised  48500 

86.096-11  (bX4)  redesignated  as 
(bX5):  heading.  (aKDd). 
(2X11).  (c).  and  new  (b)(5)  re- 
vised; (aXlXiU)  and  new 
(bX4)  added 46500 

86.096-21  (j)and  (k)  corrected i3913 

86.097-9  (aXlKlKA)  Table  A97-1. 
Table  A97-2.  (UK A)  Table  97- 
3  and  97-4  revised 48500 

86.098-2  Amended 48501 

86.098-8  (dXlXiii)  and  (iv)  added 

48501 

86.098-10  (aXlXl)  Introductory 
text.  (B)(2).  (11)  introductory 
text.  (BX2).  (3X1)  and  (11)  re- 
vised; (aXl)(l)(CXJ).  (liKCKJ). 
(v).  and  (vi)  added 48501 

86.098-11  Heading.  (a)(l)(l).  (2Kli) 
and  (c)  revised;  new  (aXlMUl) 
and  (bX4)  added 48502 

86.098-28  (h)  added  (0MB  number 

pending) 48503 

86.099-«   (bXl)  revlsedi;   (d)(i)(iil) 

and  (iv)  added 48503 

86.099-9  (bXD  heading,  (IKA)  In- 
troductory text,  (BX2),  (11) 
and  (ill)  revised 48503 

86.099-10  (bXl)  heading,  (iKAX2). 
(B),  (C),  (11XAK2)  and  (B)  re- 
ylged 48603 

86.099-11  (aXlXi).  (2X11)  and  (c) 
revised;  (aXlXiii)  and  (bX4) 
added 48603 

86.101  (a)(3)  revised 48504 

86.104  (b)  redesignated  as  (c)  and 
revised;  new  (b)  added 48504 

86.105  (b)  revised 48504 

86.106-94  (a)  revised 48504 

86.106-96  (a)  revised 48504 

86.107-96  (bXl)  revised 48605 

86.109-94  (bK4)  and  (cX4)  revised 

48505 

86.110^94  (aX2).  (b)  heading,  in- 
troductory text  and  (3)  re- 
vised; (aX6)  and  (7)  redesig- 
nated as  (aX7)  and  (8):  new 
(aX6)  added 48505 

86.111-94  (bK3)  introductory  text 

and  (V)  revised 48605 

(bX3Kvii)  added 50073 

86.11»-94   Revised  (OMB   number 

pending) 48506 

86.116-94  Correctly  designated 33913 


86.121-90  (aX2)  and  (bX3)  revised; 

(d)  added 48508 

86.127-96  (aXl).  (3),  (4),  (b).  (d)  in- 
troductory text,  (2)  and  (e) 

revised 48508 

86.129-94  (a)  amended 39649 

86.130-96  (a)  and  (b)  revised 48509 

86.132-90  (aX4)  introductory  text 
and  (11)  introductory  text  re- 
vised   48509 

86.132-96  (b).  (eX2)  heading,  in- 
troductory text  and  (f)  re- 
vised  48509 

86.133-96  (aXD  and  (3)  revised 48509 

86.134-96  (a)  revised 48509 

86.136-94  (a)  revised 48510 

86.136-90  (a)  heading,  introduc- 
tory text  and  (b)  revised 48510 

86.138-96  (a)  revised 48510 

86.140-94  (a)  introductory  text 
and  (b)  introductory  text  re- 
vised  48510 

86.142-90  (o)  introductory  text  re- 
vised; (q)  and  (r)  added  (OMB 

number  pending) 48510 

86.143-96  (a)  and  (bMlXilXB)  re- 
vised  48510 

86.144-90  (cX^Xil)  amended 39649 

86.144-94  (cX7Xii)  amended 39649 

(cX7Klii)  through  (xlii)  redes- 
ignated as  (cX7Xlv)  through 
(xlv);  (aXl).  (cXlXll). 
(SXivXC).  (5Xil).  (6X11).  (8X1), 
(11)  and  new  (cX7Xiv) 
through  (xlv)  revised;  (bXlO), 
(cX7Xlii),     (8Xvi)     and     (9) 

added 48510 

86.150-98    Heading    revised:    (d) 

added 48511 

86.157-98    Added    (OMB    number 

pending) 48511 

86.401-97  Added 48512 

86.410-90  (aXD  introductory  text 

revised 48512 

86.509-90  (cX4)  revised 48512 

86.513-94    Added    (OMB    number 

pending) 48612 

86.521-90  (b)  Introductory  text, 
(2)  and  (cX3)  revised;  (e) 
g4(}e(l 48514 

86.527-90  (a),  (c)  and  (d)  revised 

48514 

86.540-90  (a)  Introductory  text  re- 

yiged 48515 

86.542-90  (q)  and  (r)  added  (OMB 

number  pending) 48515 
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86.544-90      (cXlXil).      (v),      (ix), 

(3Xiv)(C)  and  (7)(il)  revised 48515 

86.708-94  Technical  correction 33913 

(aXlXlKAX^)  Tables  H94-3, 
H94-4,  H94-6  and  H94-7  re- 
vised  48615 

86.708-98  Technical  correction 33913 

(aXlXi)  Table  H98-1  and  Table 

H98-2  revised 48516 

86.709-94  (aXlXiXAXJ)  Tables 
H94-9.  H94-10.  H94-12.  H9413, 
(ilXAX2)  Table  H94-15.  Table 
H94-16  and  Table  H94-18  re- 
vised  48516 

86.709-99  (aXlXlXA)  Table  H99-1, 
H99-2,  (11)(A)  Table  H99-3  and 

H99-4  revised 48520 

86.884-1  Revised 48521 

86.884-4  Amended 48521 

86.1201-90—86.1246-96  (Subpart  M) 

Heading  revised 48521 

86.1201-90  (a)  revised 48521 

86.1204  Added 48521 

86.1205-90  (a)  revised 48521 

86.1206-96  Introductory  text  re- 
vised  48521 

86.1207-96  (bXl)  revised 48521 

86.1213-94  Added 48521 

86.1221-90  (a)  Introductory  text, 
(2)    and    (bX3)    revised;    (e) 

added 48523 

86.1227-96  Heading,  (b)  introduc- 
tory text  and  (2)  revised 48523 

86.1230-96  (a)  and  (b)  revised 48524 

86.1232-96  (b)  and  (f)  revised 48524 

86.1233-96  (aXD  and  (3)  revised 48524 

86.1234-96  (a)  revised 48524 

86.1238-96  (a)  revised 48524 

86.1242-90    (m)    and    (n)    added 

(OMB  number  pending) 48524 

86.124^-96  (a)  and  (bXlKilKB)  re- 
vised  48525 

86.1306-90  (a)  revised 48525 

86.1306-96  (a)  revised 48525 

86.1309-90     Heading.     (aXD    and 

(b)(4)  revised 48525 

86.131(^-90  Heading,  (a)  introduc- 
tory text  and  (2)  revised 48525 

86.1311-94  Added 48525 

(bX2Xiil)  added 50073 

86.1313-94  Revised 48528 

86.1314-94  Added 48530 

86.1316-94  Added 48530 

86.1321-94  Added 48531 

86.1326-94  Added 48531 

86.1327-94  Added 48632 


86.1327-96  (a),  (fXD  and  (2)  intro- 
ductory text  revised 48533 

86.1332-90  (cXl)  heading,  (2)  head- 
ing. (dX2)  heading.  (3)  head- 
ing. (eXD  heading  and  (2) 
heading  revised 48533 

86.1336-84  (eX2)  heading  revised 

48533 

86.1337-90  (aX7),  (8),  (13),  (20)  and 

(26)  re  vised 48533 

86.1337-96  (aX7),  (8).  (13),  (20)  and 

(26)  re  vised 48533 

86.1340-94  Added 48534 

86.1342-94  Added 48534 

86.1344-94  Added 48535 

86.1406  (b)  corrected 33913 

86.1430  (aX7Xii)  and  (cX3Xii)  cor- 
rected  33913 

86.1437  (c)  corrected 33913 

86.1438  (c)  corrected J3913 

86.1439  (d)  amended 33913 

(dXlXD.  (iiXB)  and  (2Xi)  cor- 
rected; (f)(lXIiXA)  correctly 
revised 33914 

86.1501-84—86.1544-84  (Subpart  P) 

Heading  revised 48536 

86.1501-94  Added 48536 

86.1506-94  Added 48536 

86.1506-94  Added 48536 

86.1613-90  Added 48536 

88.101-94  Redesignated  as  88.102- 
94;  new  88.101-94  added  (OMB 

number  pending) 50074 

88.102-94  Redesignated  as  88.103- 
94;  new  88.102-94  redesignated 
from  88.101-94  and  amended 

50074 

88.103-94       Redesignated       from 

88.102-94  and  amended 50074 

88.104-94    Added    (OMB    number 

pending) 50074 

88.106-94  Added 50077 

88.201-94  (a)  revised  (OMB  num- 
ber pending) 50077 

88.201-94—88.206-94    (Subpart    B) 

Tables  revised 50079 

88.204-94    Added    (OMB    number 

pending) 50078 

88.206-94    Added    (OMB    number 

pending) 50078 

88.301-93—88.313-93  (Subpart  C) 
Tables  (393-6.  C93-6.1  and 
C93-6.2  removed;  Tables  (394- 
1.  C94-1.1.  C94-1.2,  C94-1.3, 
C94-2.    C94-2.1,    C94-2.2.    C94- 


Note:  BokJkic*  page  numbw*  lndtea>>  19M  change*. 
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LSA-UST  OF  ere  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1994  THROUGH  JANUARY  31.  1995 


TITLE  40  Chapter  l-Con. 

2.3,  C94-3,  C94-3.1.  C94-3.2  and 
C94-3.3  revised 50062 

88.303-M  Amended 50000 

88.306-M  Added 50080 

88.306-94    Added    (0MB    niunber 

pending) 50080 

88.308-94  Added 50082 

88.311-83  (aXlXill).  (c)  and  (d)  re- 
vised  48S36 

(c)  and  (d)  revised 50082 

95  Added 67638 

112  Authority  cltaUon  revised 34097 

Notice 53742 

112.2  (a)  through  (1)  deslgnoatlons 
removed;  amended;  eff.  8-30- 
94 34097 

112.20  Added:  ett.  8-30^ 34098 

112.21  Added;  eff.8-30-94 34101 

112  Elxistlng  Appendix  redesig- 
nated as  Appendix  A;  Appen- 
dixes B  through  F  added;  eCf. 
8-30-94 34102 

Apiwndlxes  D,  E  and  F  cor- 
rected  49006 

123.1  (h)  amended 64343 

123.21  (a)(1)  and  (bX2)  amended 
64343 

123.22  (g)  amended 64343 

123.31  Heading  revised;  (a)  Intro- 
ductory text  and  (4)  amended 
64343 

123.32  Heading,      Introductory 
text,   (b)   Introductory   text, 
(c),  (d)  Introductory  text,  (1) 
and  (e)  amended;  (f)  revised 
64343 

123.33  Heading  and  (a)  amended; 

(b)  through  (e)  removed;  (0 
redesignated  as  (b) 64343 

124.2  Amended 64343 

124.51  (c)  amended 64343 

125.56—125.68  (Subpart  O)  Au- 
thority citation  revised 40658 

Revised 40668 

131.3  (j)  amended 

131.4  (c)  amended 

131.7  (bK2)  amended 

131.8  Heading,  (a)  introductory 
text,  (b)  introductory  text, 
(2)  introductory  text,  (3)  in- 
troductory text,  (11),  (4)  in- 
troductory text,  (i),  (5),  (6). 

(c)  introductory  text,  (1),  (2) 
Introductory  text,  (4)  and  (5) 
amended;  (bKSKlil)  removed; 


(bXSXiv)      redesignated      as 

(bX3Xlil) 

131.37  Added 4707 

141.2  Amended 34322 

141.6  (a)  revised;  (h)  amended 34322 

141.21  (fX3)    revised;    (fX4)    re- 
moved; (f)(5),  (6Xi).  (II)  and 
(8)  amended;  (fX6Xlv)  added 
62466 

141.22  (a)  amended 62466 

141.23  (aXD.  (2),  (5)  and  (fXl)  re- 
vised;   (aX4XI)   table,    (cXD, 

(2)  and  (5)(iii)  amended 34322 

(kXl)  removed;  (kX4).  (5)  and 
(6)  redesignated  as  (kXD,  (4) 
and  (5);  (iXD.  (2).  new  (kXD 
table,  (qX3)  and  (4)  amended 
34323 

(kXD  revised;  (kX2),  (3)  and  (q) 
removed;  (k)(4)  and  (5)  redes- 
ignated as  (k)(2)  and  (3) 62466 

141.24  (a)  through  (e)  and  (g)  re- 
moved; (f)(4).  (7),  (10),  (16) 
and  (20)  amended;  (fXHXD. 
(Ill),  (hX4Xi)  and  (12)  intro- 
ductory text  revised; 
(hXlOXi),  (11),  (111)  and 
(12XXV)  added 34323 

(0(16)  and  (hX12)  removed;  (e) 
added;  (hX13)  Introductory 
text  and  (1)  revised 62468 

141.28  Heading  and  (a)  amended 

34323 

141.30  (e)  revised;  Appendixes  A, 

B  and  C  removed 62469 

141.32  (e)(30),  (33),  (35).  (41)  and 

(62)  amended 34323 

141.40  Heading  and  (eX5)  amend- 
ed: (g)  revised 34323 

(h)  amended;  (jX2)  removed; 
(JX3)  through  (15)  redesig- 
nated as  (JX2)  through  (14); 
(nXll)  revised 34324 

(g).  (nXll)  and  (12)  revised 62469 

141.41  (d)  revised 62470 

141.42  (a),  (b)  and  (c)  removed 62470 

141.60  (a)(3)  revised 34324 

141.61  (b)  amended;  table  revised 
34324 

(c)  table  amended S432S 

141.74  (aXD  and  (2)  revised;  (aX3) 

through  (7)  removed 62470 

141.89  (a)  introductory  text  re- 
vised; (a)  table  and  (b)  re- 
moved  62470 

142.2  Amended 
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142.3  (c)  amended 

142.62  (a)  table  amended 34325 

142.72-142.78  (Subpart  H)  Head- 
ing revised 64344 

142.72  Heading,  Introductory  text 

and  (d)  revised 64344 

142.76      Heading,      introductory 
text,   (b)  Introductory   text, 
(c),  (d)  Introductory  text  (1) 
and  (e)  amended;  (f)  revised 
64344 

142.78  Heading  and  (a)  amended; 
(b),  (c)  and  (d)  removed;  (e) 
redesignated  as  (b) 64345 

143.4  (b)  revised 62470 

144.3  Amended 64345 

146.1  (h)  amended 64345 

145.52—145.58  (Subpart  E)  Head- 
ing amended 64345 

145.52  Heading,  introductory  text 

and  (d)  revised 64345 

145.56  Heading,  (b)  introductory 
text,  (c),  (d)  introductory 
text,  (1),  and  (e)  amended;  (f) 
revised 64345 

145.58  (b),  (c)  and  (d)  removed;  (e) 
redesignated  as  (b);  heading, 
(a)  and  new  (b)  amended 64345 

148.17  (b)  and  (c)  redesignated  as 
(d)  and  (e);  new  (b)  and  new 
(c)  added 48041 

172  Authority  citation  revised 4561 1 

172.3  Re  vised 45611 

172.43—172.59  (Subpart  C)  Added 

45612 

180.1  (h)  table  amended 46353 

180.105  Removed 39468 

180.139  Removed 44931 

180.156  Removed 35630 

180.249  Amended 39466 

180.294   (a)   table  and  (b)   table 

amended 46354 

180.317  (a)  table  amended 4863 

180.406  (a)  table  amended 54820 

(a)  table  and  (b)  table  amended 

54824 

180.412  (a)  table  amended 4099 

180.415  (a)  table  amended 53748,  53750, 

54829 

180.417  (b)  table  revised 4095 

180.436  Table  amended 63257 

180.440  Revised 49825 

180.442  Revised 46192 

180.443  (a)  table  revised 54A22 

180.447  (b)  table  revised „ 4093 

180.449  (a)  revised 49826 


(b)  table  revised 55590 

180.450  (a)  table  amended .44934 

180.455  Revised 42514 

180.459  Revised 44932 

180.461  Revised 39467 

180.472  Revised 61278 

(c)  added 61553 

(b)  corrected 378 

180.473  Added 36629 

(b)  revised 3547 

180.474  Added 39464 

180.475  Added 43492 

180.476  Added 59167 

180.477  Added 61280 

180.478  Added 66743 

180.479  Added 66743 

180.1001  (d)  table  corrected 35629 

(d)  table  amended 38126 

(e)  table  amended 43494,  53746 

(c)  table  amended  ...43495,  43496,  54826 
(c)  table  and  (e)  table  amended 

44331.  53752.  61276 

(c)  table  and  (d)  table  amended 

44936 

(c)  table,  (d)  table  and  (e)  table 

amended 65722 

180.1020  Amended 4862 

180.1039  Removed .44936 

180.1054  Revised 59165 

180.1104  Removed .44936 

180.1105  Removed .44936 

180.1106  Removed 44936 

180.1129  Added .43490 

180.1132  Added 54S2S 

180.1133  Added 53751 

180.1134  Added .49353 

180.1135  Added 66741 

180.1139  Added 4097 

180.1140  Added 4097 

180.1141  Added  ....• 4097 

185.300  Revised 49826 

185.350  Added .46769 

185.700  Removed 35630 

186.900  Added 61278 

186.6900  Added .46749 

186  Order 54829 

186.300  (a)  revised 49826 

186.700  Removed 35630 

186.900  Added 61278 

186.1600  Removed 39468 

186.2800  Table  amended „ 4099 

186.3325  Added 61280 

186.5860  Revised 59167 

192.00-192.04  (Subpart  A)  Table 

added 2866 

192.01    (a)   and    (e)   revised;    (g) 

through  (r)  added 2865 
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192.02  Revised 3866 

192.03  Added MK 

192.04  Added 2806 

192.11  (a)  revised:  (e)  added 2866 

192.12  (c)  added 2867 

192.20  (aK2)  and  (3)  revised;  (bXD 
amended;  (aK4)  and  (bX4) 
added 2867 

192.21  Introductory  text  and  (b) 
revised:  (O  redesignated  as 
(li):  new  (f)  and  (g)  added 

192.22  (a)  and  (b)  revised;  (d) 
added  

192  Appendix  I  added 2868 

227.6  (c)(2)  amended 526S2 

227.27  (b)  amended 526S2 

228.3  (b)  amended 61 129 

228.12  (b)(70)  added 41254 

Removed 61 129 

228.14  Added 61129 

228.15  Added 61 130 

(hXll KD  revised 2609 

233.60—233.62  (Subpart  O)  Head- 
In?  amended 64345 

233.60  Heading  revised:  introduc- 
tory text  amended 64345 

233.61  Heading:  revised:  introduc- 
tory text,  (b)  introductory 
text.  (cX2),  (d)  introductory 
text.  (1).  (e)  and  (f)  amended: 
(cX3)  removed 64345 

233.62  Heading  and  (a)  amended; 
(b)  through  (e)  removed:  (f) 
redesignated  as  (b) 64346 

258  Authority  citation  revised 55789 

260.11  (a)  and  (b)  amended 62926 

(a)  amended 3095 

260.30  Introductory  text  and  (b) 
revised 48041 

260.31  (a)  introductory  text  and 
(b)  introductory  text  revised 
48041 

260.32  Introductory  text  revised 
48041 

260.33  Revised 48041 

260.106  (cXD  introductory  text. 

(3)  introductory  text,  (1)  In- 
troductory text,  (A)  and  (11) 
Introductory  text  revised 48042 

261.2  (eKlXlll)  revised 48041 

261.3  (cX2XilXB)  revised 38545 

261.4  (aX12)  added 38645 

281.6  (aX3Xv)  removed:  (aX3XvI) 

and  (vll)  redesignated  as 
(aX3Xv)  and  (vl);  new 
(aX3Xv)  revised 38545 


261  Appendix  IX  amended...  478 14,  52862 

Appendix  IX  amended 1746 

262.34  (aXlXi).  (11)  and  (dX2)  re- 
vised  62926 

264.1  (gX6)  revised 48042 

264.13     (bX6)     amended;     (bX8) 

added 62926 

264.15  (bK4)  amended 62926 

264.73  (bK3)  and  (6)  revised 62926 

264.77  (c)  revised 62926 

264.179  Added .62926 

264.200  Added 62926 

264.232  Added 62926 

264.601  Introductory  text  amend- 
ed  62927 

264.1083  (kX2)  revised;  (m)  added 

62927 

264.1060—264.1091     (Subpart    CC) 

Added 62927 

265.1  (c)(10)  revised 48042 

(b)  amended 62934 

265.13      (bX6)      amended;      (bX8) 

added 62935 

266.15  (b)(4)  amended 62935 

266.73  (bK3)  and  (6)  revised 62935 

266.77  (d)  revised 62935 

266.178  Added 62935 

266.202  Added 62935 

266.231  Added 62935 

265.1033  (j)(2)  revised:  (1)  added 62935 

265.1080-265.1091     (Subpart     CC) 

Added 62935 

266.20  (c)  added;  eff.  2-24-85 43500 

266.23  (a)  revised 48042 

266.100  (b)(3)  revised 38545 

266  Appendix  XIU  added 48042 

268.1  (cX3Xli).  (eK4)  and  (5)  re- 
vised; (cX3Xili)  added 

268.2  (g)  and  (1)  revised 

(1)  revised 244 

268.7  (aXD  introductory  text. 
(11).  (Iv).  (V).  (2XiXB).  (3Xvl), 
(8),  (bX4Xii),  (d)  Introductory 
text  and  (1)  revised;  (aXlXvl) 

and  (3Xvll)  added 244 

(a)  re  vised 47980 

(a)      and      (bX4Xli)      revised; 

(bX6Xl)  added 48043 

268.9  (a).  (dXlXD  and  (11)  revised; 
(dXlXiii)    removed;    (dX2Xi) 

and  (11)  added 48045 

(a)  and  (d)(2Xl)  revised 245 

268.38  Added 

268.40  Revised 

Table  re  vised 246 
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268.41  (a)  table  amended;  eff.  2- 
24-95 43500 

Revised 48103 

268.42  Note  added;  (a)  introduc- 
tory text,  (cX2)  and  (d)  re- 
vised; Table  2  and  Table  3  re- 
moved  48103 

Table  1  amended 302 

268.43  Revised 48103 

268.45  (b)(2)  revised 48103 

268.46  Revised 48103 

268.48  Added 48103 

Table  amended 302 

268  Appendix  IV  revised;  Appen- 
dix V  removed:  Appendix  X 

added 48107 

Appendix  X  amended 302 

270.4  (aX2)  and  (3)  revised;  (aX4) 

added 62952 

270.14  (bK5)  revised 62952 

270.15  (e)  added 62952 

270.16  (k)  added 62952 

270.17  (j)  added 62952 

270.27  Added 62952 

271  State  hazardous  weiste  man- 
agement program  authoriza- 
tions  35266,  39967,  39971.  41979. 

43290,  51 1 15,  51 1 16,  51 122,  53753. 

55322.  55368.  56001.  56397.  56407. 

60910.66200 

Technical  correction 56573 

Corrected 60686 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  2534,  2699,  3095,  4380 

271.1    (j)   Table    1    and    Table    2 

amended 48109 

(J)  Table  1  amended 62952 

(j)  Table  2  amended 62953 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  52084.  561 14 

272.151  Added 52920 

272.1200  Removed 45987 

272.1201  Revised 45987 

272  Appendix  A  amended 45967.  52921 

282.66  Added 49212 

282  Appendix  A  amended 49213 

300  Authority  citation  revised 47416 

Appendix  B  revised 65212 

300.1—300.7  (Subpart  A)  Revised 

47416 

300.5  Amended 35854 

300.100—300.185  (Subpart  B)  Re- 
vised  47424 

300.160  (c)  revised 35654 


300.200-300.220  (Subpart  C)  Re- 
vised  47440 

3O0.30O-a00.335  (Subpart  D)  Re- 
vised  .47444 

300.400  (a)  revised 47447 

300.406  (a)  and  (f)(3)  revised 47447 

300.410  Revised 47446 

300.415  Revised 47448 

300.510  (c)(2)  and  (f)  revised 35654 

300.60O-300.615  (Subpart  G)  Re- 
vised  47450 

300.700  (Subpart  H)  Revised 47452 

300.900-300.920  (Subpart  J)  Re- 
vised  47453 

300  Appendix  B  amended 43291, 44634. 

45628.  46355.  46569.  48179.  54631, 

56409 

Appendix  C  revised 47456 

Appendix  E  added 47473 

Appendix  B  amended 4568 

350.16  Revised 43046 

366  Appendixes  A  and  B  amended 

51621 

372.10  (d)  added 61501 

372.22  (c)  revised 61501 

372.25  Introductory  text  revised 

61502 

372.27  Added  (OMB  number  pend- 
ing)  61502 

372.66  (c)  table  amended 34390 

(a)  and  (b)  amended ...43050 

(a)  table,  (b)  table  and  (c)  table 

amended 61473 

372.95  Added  (OMB  number  pend- 
ing)  61502 

501.11  (aXD  and  (bX2)  amended 
64346 

501.12  (g)  amended 64346 

501.22  Heading,  (a)  introductory 

text  and  (4)  amended 64346 

501.23  Heading,      introductory 
text,   (b)  Introductory  text, 
(c),  (d)  Introductory  text,  (1) 
and  (e)  amended;  (f)  revised 
64345 

501.24  Heading  and  (a)  amended; 
(b)  through  (e)  removed;  (f) 
redesignated  as  (b) 64346 

600  Authority  citation  revised 39649 

600.001-93  Added 39649 

600.002-93  Added 39650 

600.004-77  Revised 99661 

600.006-89    (bXlXi)    revised;    (h) 

added 39652 

600.007-80   (f)   introductory   text 

revised ...39652 
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600.011-83  Added 99662 

600.101-93  Added 19662 

600.107-93  Added 39662 

600  111-93  Added 39662 

600.113-93   Added   (OMB   number 

pending) 39664 

(eXD  and  (g)  corrected .44796 

Introductory   text,    (a),   (bXD. 

(2)  and  (d)  revised:  (cK3)  and 

(h)  added 48637 

600.201-93  Added 39665 

600.206-93   Added   (OMB   number 

pending) 39665 

600.207-93   Added   (OMB   number 

pending) 39665 

800.209-95   Added   (OMB   number 

pending) 39666 

600.301-95  Added 39667 

600.307-95    Added   (OMB   number 

pending) 39667 

600.601-93  Added 39669 

600.502-81  (aXlKlU)  corrected 33914 

600.510-93    Added    (OMB   number 

pending) 39669 

600.511-eo  (aXD  corrected J3914 

600.513-91  (a)  Introductory  text. 

(2)  and  (bX2XxIi)  revised 39661 

600  Appendix  Vni  revised 39661 

712.30  (w)  table  amended 60716 

716.120  (a)  table  amended 60718 

721.825  Added 43296 

721.3200  (bXD  revised 39293 

721.3367  Removed 66248 

721.4820  (aX2Xi)  and  (U)  revised 

39296 
721.6880  (aX2),  (bXl)  and  (2)  re- 
vised  40260 

721.6193  Removed 65249 

721.6820  Added 39295 

721.8675  (aXlXiXD)  and  (2XiXD) 

revised 66747 

721.8700  (aXlXlXD)  and  (2XiXD) 

revised 66747 

721.8750  (aX2Xlv)  revised 66747 

721.8775      (aXlXlXD).       (2XiXD). 

(3X1XD)  and  (4X1XD)  revised 

66747 

721.8850  (aX2Xiv)  revised 66748 

721.8875  (aX2Xiv)  revised 66748 

721.8900  (aX2Xiv)  revised 66748 

749.68     Heading,     (a),     (b).     (c). 

(dXlO).  (11)  and  (gXD  revised 

42773 

766.35  (bX4Xi)  Uble  amended:  (0 

revised 46356 

799  Clarincation 45629 


799.2155  (cX2XiiXA)  and  (d)  re- 
vised  46357 

799.5000   Heading   revised:    table 

amended 38920 

Table  amended 59663 

Table  amended 4519.  5140 

799.5050  Removed 4516 

Proposed  Rules: 

1—799  (Ch.  I)  ...33940.  44234,  46780.  46947. 

59188 

418 

2 60446 

4877 

9 49108 

31 53706 

32 65607 

35 43956 

48 43956 

50 43956.  58958.  67255 

51 3629^  39501. 49877.  50718.  60740. 


52. 


53. 
55.. 

51.. 

bei.. 


5344 

'.  !3394  i  .34399.  3440 1 .  35072.  M079. 

35875.  35883.  361 16.  36120.  36123. 

36128.  36408.  36731.  37018,  37190, 

37956,  37957.  38402,  38408,  39311. 

39715.  39716.  39995,  40840,  41263. 

41266.  41416.  41740,  41998,  42194. 

42540.  42541.  42788,  43520,  43521, 

43796,  43797.  44095,  44385.  44386. 

44390,  44677,  45653,  46015.  46019. 

46212,  46213.  46380.  46479.  46601, 

46602,  46780.  46948,  47104.  47287. 

47288,  47578.  47580,  47827.  48195. 

48410.  4841 1,  48415,  48416,  48582. 

48839.  49229,  49361,  5021 1.  50533. 

50536.  50884,  51 153,  51397,  51521. 

51912.  52495.  52496,  52743,  52946. 

52947.  53128.  53389.  53626,  54419. 

54540.  54544,  54866,  55072,  55400. 

55824.  56019.  59189.  59734.  59739. 

60577.  60740.  60750.  60930.  60931. 

61570.  62646,  62649.  63069.  63286, 

63288.  63740.  63742.  64180,  64364. 

64365.  64640.  65000,  65523,  65744, 

65988,  66844,  66849 

16,  87.  88,  418.  2066.  2067,  2367.  2563. 

2565.  2568.  2717.  2718.  2912.  3361, 

3602,  3794,  5155.  5344,  5345,  5881 

58958.67255 

42194 

3603 


....4877 
.42541 
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60 36130.  46381.  46602,  46780,  48198, 

48228,  48258,  48259,  60585.  60751. 
66744,  66844.  66850.  66852.  66856 

2369,5344 

61 48259.  66844 

5344 


62. 


50636 

36130.  38949.  42788.  43523.  44955, 
51913,  53392,  53395,  54154,  54869. 
60101.62652,62681 


64 

70'.V.".!.""!37W7.42552'."435M^^ 

44572.  46948.  47105.  47828.  48845. 

49882.  50214.  50537.  52122,  52123, 

52743,  54869.  59974.  60104,  60931, 

60939.  63289 

2568.  2570.  2917.  4583.  5883 

72 60216 

75 42560 

81  ...........3505^.  37iw,"3^^ 

42198.  42541.  43956.  46019,  46479, 

46830.  47104.  48415.  48416.  49361, 

52496.  60577.  65000 

88.  2719.  3366 

82 41968, 42199, 49106,  52126,  56276, 

65006 

3992 

85 47681, 48664,  49230,  53396,  60446 

86ZZ!!Z!Z!Z!!Z!Z!Z!!l43b74i  60446 


4877 

89 .55930 

90 37454 

91 .:. 65930.  61571 

4878 

96 44390 

122 44678,  49037. 60446 

4877 


123 44678. 49037, 

4877 

124 41741 

131 44095,  44678.  49037,  62496 

132 44678. 49037 

136 66878 

141 35891,  38668,  38832,  51522,  65678 

142 38668,  38832,  40458,  51522.  65678 

143 35891. 65678 

146 60446 

4877 

i62".".""."".'.!.""!.*."!.'.".V..!..Vii66di4w 

3786 

166 47582 

2848 


158. 


.46416 


170 59192,  67255 

2820,  2826.  2830.  2842 

174 35662.  60519 

3796 

180 35663,  37019.  38149,  38151,  39502, 

39504.  39505,  42560.  43526.  44956. 
49370.  49372.  53130.  53771.  54869. 
54871.  54872.  55605.  56027.  56452. 
56454.  60535.  60542,  60545.  61302, 
61859.  65744 

89.  2921.  3611.  3796.  3797,  5155 

186 33941.  37537.  39505.  56454 

3607 

186 39505.  56454 

194 5766 

228 53951 


230. 
233. 


....3186 

419 

.60446 


4877 

237 44798 

258 61523.  52498 

260 38288,  47583,  60446 

4877 

261 38288.  47583,  66072,  67256 

264 51523,  55778 

265 51523,  55778 

266 67256 

268 41741,  44684,  67256 

270 41741.  55778.  60446 

4877 

271 .63132.  56778.  60446.  66072 

4877 

273 38288. 47583 

281 37454,  40507,  53955.  60446 

4586  4877 

300.'.".""!372bb.  433 14.  44689.  50884.  51 933. 

52747.  52949,  53773.  55606,  64644 

422.3189 

302 66072 

350 60446 

4877 


355. 
372. 
403. 


51816 

.38524.  49688 


437. 
700. 
704. 


4877 

5464 

.45526.54420 


.4877 


707. 
710. 


4877 
M46 

4877 


712. 


.4877 
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TITLE  40  Proposed  Rules:-Con. 

716 


.4877 


717. 


4877 
720  !.....^.V."*.V.!!.""!."'.".".'.45626.  54420.  «>446 

4877 

721 3W1 1.  40001.  43079.  45526,  49454. 

50537.  54420.  54574.  59974.  63299. 
64365.  65289.  65291 

723 45526.  54420.  60446 

4877 

725  .45526.  54420 

746...""r."45e72".  47M2'. "iw^  49590.  54420. 

54984.65959 

760 40446 

4877 

761     62788.  62875 

763 64746.  60945 

790 60446 

4877 

TITLE  41-PUBUC  COhfTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committee  for  Pur- 
ctKise  From  People  Vfho  Are 
Blind  or  Severely  Disot>led 
(Ports  51-1-51-99) 

51-2.2  (b)  amended 59341 

51-2.3  Revised 59341 

51-2.4  Introductory  text,  (a),  (b). 
(c).  (a)  Introductory  text.  (1), 
(2).  and  (3)  redeslgrnated  as 
(a)  introductory  text,  (1).  (2). 
(3).  (4)  Introductory  text.  (1) 
and  (11);  new  (a)  Introductory 
text,  (4)  Introductory  text, 
(i)  and  (il)  revised;  new  (b) 

added:  (d)  removed 59341 

51-2.5  Revised 59342 

51-2.6  Existing  text  redesignated 

as  (a);  (b)  added 59342 

51-2.7  Revised 99342 

51-3.2  (d)  revised;  (e)  through  (m) 
redesignated  as   (0   through 

(n);  new  (e)  added 59342 

51-3.3  Revised 59342 

51-4.2  (aXD  introductory  text 
8md    (2)    introductory    text 

amended 59342 

51-4.3  (bK6)  and  (cXD  amended 

59343 

51-4.5  Heading  revised 59343 

51-6.2  Heading  amd  (a)   revised; 

(e)  amended 59343 


51-5.3  (a)  amended;  (c)  added 59343 

51-5.4  (d)  revised;  (fXD  amended 

59343 

51-5.5  (b)  revised 59343 

51-5.6  Revised 59343 

51^.8  Heading  revised 59343 

51-«.2  (f)  amended .- 59343 

51-6.4  (a),  (b),  (c)(3)  and  (4),  (d) 

revised;  (e)  amended 59343 

51-6.8  (e)  added 59344 

51-6.12  (a),  (c)  and  (d)  revised;  (e) 

added 59344 

51-6.13  Revised 59344 

51-8.1  Revised 59344 

51-8.3  (b)  removed;  (c)  through  (i) 

redesigmated  as  (b)  through 

(h);    introductory    text    and 

new  (b)  revised 59344 

51-8.4  Revised 59344 

51-8.5  (a)  amended 59345 

51-8.7  (e)  amended 59345 

51-8.10(a)  through  (d)  amended 59345 

51-8.11  (a)  amended 59345 

51-8.14  (c)  revised 59345 

51-9  Authority  citation  revised 

59345 

51-9.406  Amended 59345 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity, Department  of  Labor 
(Parts  60-1-60-999) 

60-250  Authority  citation  revised 

1987 

60-250.2  Amended * 1987 

60-250.4  (b)  and  (h)  revised 1987 

Chapter  101— Federal  Property 
Management  Regulations  (Ports 
101-1-101-99) 

101-6.600—101-6.605  (Subpart  101- 

6.6)  Added 54531 

101-9  Added 62601 

101-17—101-21  (Subchapter  D  Ap- 
pendix) Temporary  Reg.  D-76 
added 50508 

101-37.100  (Subpart  101-37.1)  Re- 
vised  3848 

101-37.200—101-37.205        (Subpart 

101-37.2)  Revised 3550 

101-37.300—101-37.305        (Subpart 

101-37.3)  Revised 3552 

101-37.401  Removed 3552 
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101-37.404  Revised 3552 

101-37.408  Revised 3553 

101-37.500—101-37.506        (Subpart 

101-37.5)  Revised 3553 

101-37.1101  Removed 3554 

101-38.202-4  Revised 41410 

101-38.800—101-38.801        (Subpart 

101-38.8)  Heading  revised 41411 

101-38.800  Revised 41411 

101-38.801  Revised 4141 1 

101-38.4900  Revised 4141 1 

101-38.4901  Revised 4141 1 

101-38.4902  Removed 41411 

101-37—101^1  (Subchapter  G  Ap- 
pendix) Temporary  Reg.  G-57 

added 41412 

Temporary  reg.  G-S4  added 42514 

101-45.001     Removed;     new     101- 
45.001  redesignated  from  101- 

45.002 50696 

101-45.001-1  Removed 50696 

101-45.001-2  Removed 50696 

101-45.001-3  Removed 50696 

101-45.001-4  Removed 50696 

101-45.001-5  Removed 50696 

101-45.001-*  Removed 50696 

101-45.001-7  Removed 50696 

101-45.002    Redesignated   as    101- 

45.001 50696 

101-45.103-1  Revised 50696 

101-45.103-2  Revised 50696 

101-45.103-3  Added 50697 

101-45.103-4  Added 50697 

101-45.105-3  Revised 50697 

101-45.301  Removed 50697 

101-45.303  Introductory  text  re- 
vised   50697 

101.45.304-3  Removed 50697 

101-45.3O4-6  Revised 50697 

101-45.304-7  (a)(4)  removed;  (c)  re- 
vised   50697 

101-45.304-8     Introductory     text 

and  (a)  revised 50697 

101-45.400—101-45.402        (Subpart 

101-45.4)  Added 60561 

101-45.4701  Revised 50696 

101-46.001     Removed;     new    101- 
46.001  redesignated  from  101- 

46.002 50696 

101-46.002  Redesignated  as   101- 

46.001 50698 

101-46.003  Removed 50698 

101-46.004  Removed 50698 

101-46.005  Removed 50698 

101-46.202  (b)(l)(lii)  revised 50698 

101-46.300  Revised 50698 


101-46.305  Revised.... 50698 

114-51  Heading  revised 3555 

114-51.100  Revised 3555 

114-51.101  Removed 3555 

114-51.102  Removed 3555 

114-51.200—114-51.203        (Subpart 

114-51.2)  Removed 3555 

114-51.300—114-51.303        (Subpart 

114-51.3)  Removed 3555 

114-52  Removed 3555 

Chapter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-72  Added 47268 

Chapter  201— Federal  Infomrxitlon 
Resources  Management  Regu- 
laHon  (Parts  201-1—201-99) 

201-1.002-2   (d)   and   (e)   redesig- 
nated as  (e)  and  (f);  new  (d)    - 
and  (g)  added;  new  (f)  revised 

66203 

201-1.002-3  Added 66203 

201-3.001  (b)(1)  revised 66203 

201-3.402  (b)  amended 61282 

(b)  corrected 2029 

201-4.001  Amended 61282 

201-9.202-1  (b)(7)  amended 61282 

(bK7)  corrected 2029 

201-9.202-2  (b)(l)(ix)  amended 61282 

(bXl)(ix)  corrected 2029 

201-18.003  Amended 61282 

Corrected 2029 

201-20.203-2  (c)  revised 66203 

201-20.303  (d)(2)  amended 61282 

(d)(2)  corrected 2029 

201-20.305    (a)(3)    revised;    (aX6) 

and  (6)  added;  interim 53361 

(a)(7)  added 61282 

(aX7)  corrected 2030 

201-20.305-1  Introductory  text 
and  (c)  removed;  (a)(1)  intro- 
ductory text,  (3)  and  (b)  re- 
vised; interim 53362 

(a)(1)  revised;  (c)  added 61282 

201-21.403  (a)(2Kii) 61263 

(a)(2)(iii)  corrected 2030 

201-21.603  (d)(1)  and  (3)  amended 

61263 

(d)(1)  and  (3)  corrected 2030 

201-21.604  (a)  amended 61283 

(a)  corrected 2030 

201-23.003  (a)  and  (c)  amended 61283 

(a)  and  (c)  corrected 2030 


Notb:  Bcidkic*  pog*  numban  indkxrt*  1994  chongM. 


96 


ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1994  THROUGH  JANUARY  31,  1995 


TITLE  41    Chapter  201 -Con. 

201-24.101-2  (a)  introductory  text 

amended 612M 

201-24.101-3  (a)  amended;  (d)  re- 
vised; (g)  added 41283 

201-24.102  (cK2)  amended 61283 

201-24.104  Removed 61283 

201-37.104-1  (b)(3)  corrected 2030 

201-39.001  (b)  revised 61283 

(b)  corrected 2030 

201-39.101-3  (bK4)  and  (5)  redesig- 
nated as  (bK5)  and  (6);  new 
(bK4)    and    (7)    added;    new 

(bK8)  revised 66203 

201-39.101-6  (b)  amended 61283 

(b)  corrected 2080 

201-39.104-1  (b)(3)  amended 61283 

201-39.802  Revised 61283 

201-39.802-1  Revised .61283 

201-39.802-2  Revised 61283 

201-39.802-3  Revised 61284 

201-39.1402-1  (b)  revised 66204 

201-39.1601-1  (b)  revised 66204 

201-39.3304-1  Revised .61284 

Corrected 2030 

201  FIRMR  Index  amended 61284 

Choptef  301— Travel  Allowanc©* 
(Part$301-1-301-W) 

301-1.3  (a)  and  (cXD  revised 46192 

301-1.101  (b)(4)  added 461W 

301-1.202  Heading  revised;  (aK6) 

and  (b)(6)  added .46193 

301-1.205  (e)  added .46193 

301-4.2  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 
(b)  and  (c);  new  (c)  amended 

301-4.4  Amended 66626 

301-7.2  (aK4)  added;  (b)  revised .44193 

301-8.3  (c)  revised 43500 

301-8.5  (aK4)  added 46194 

301-11.2  Revised 46194 


301-16.2  (g)  removed 46194 

301-16.3  Revised 46194 

301-16.4  (c)(1)  revised 46195 

301-17  Added 46195 

Chapter  301  Appendix  A  revised 

65682 

Appendix  A  corrected 4477 

Chapter  302— Relocation 
Allowances  (Parts  302-1  -302-99) 

302-2.3     (c)     introductory     text 

amended 66626 

302-6.2  (gXD  and  (2)  amended 46357 

302-11  Appendixes  A  through  D 

amended 2636 

Proposed  Rules: 

51-2 38318 

51-3 38318 

51-4 38318 

51^ 38318 

61-6 38318 

51-8 38318 

51-9 38318 

101-20 46951 

105-68 65607 

105-71 53706 

201-1 62695 

201-2 62695 

aoi-3 62695 

201-4 62695 

201-8 62695 

201-7 62695 

aOl-8 62695 

201-17 62695 

201-18 62695 

201-20 62696 

201-21 62695 

201-22 62696 

201-24 62696 

201-39 ~ ~ 62695 
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Pa«re 

TITLE  42-PUBUC  HEALTH 

Chapter  l-PuWIc  Health  Service, 
Department  of  Health  and 
Human  Services  (Ports  1—199) 

52e.l  (a)(1)  and  (b)  revl^d 59372 

52e.8  Amended 59372 

57.4101—57.4116  (Subpart  PP)  Au- 
thority citation  revised 63902 

57.4101  Revised 63902 

57.4102  Amended 63902 

57.4105  (d).  (e)  and  (f)  introduc- 
tory text  revised 63902 

57.4106  (a)  introductory  text  and 

(5)  re  vised 63902 

57.4111  Removed;  new  57.4111  re- 
designated from  57.4112 63902 

57.4112  Redesignated  as  57.4111 63902 

Redesignated  from  57.4113 63903 

57.4113  Redesignated  as  57.4112; 
new  57.4113  redesignated 
from  57.4114 63903 

57.4114  Redesignated  as  57.4113; 
new  57.4114  redesignated 
from  57.4115  and  revised 63903 

57.4115  Redesignated  as  57.4114; 
new  57.4115  redesignated 
from  57.4116 63903 

57.4116  Redesignated  as  57.4115 63903 

59a.5      (b)      introductory      text 

amended 59168 

65  Authority  citation  revised 64141 

65.1  (a),  (b)  concluding  text  and 
(c)  introductory  text  revised 
64141 

65.2  Amended 64141 

65.4  (b)  revised 64141 

65.5  (b)  revised 64141 

Chapter  IV-Health  Care  Rnanc- 
ing  Administration,  Defxsrtment 
of  Health  and  Human  Services 
(Parts  400-499) 

400.310    Table     amended     (OMB 

numbers) 51128 

Table  amended  (OMB  numbers) 

2326 

401  Authority  citation  revised 56232 

401.130  (bX17)  revised 56232 

401.133  Introductory  text  revised 

56232 

403.500—403.512  (Subpart  E)  Au- 
thority citation  revised 51128 


403.500  Revised .51 128 

403.501  Added 51129 

403.502  Revised 51 129 

403.504  Revised 51 129 

403.506  Removed 51 129 

403.508  Revised , .51129 

403.510  Added A\  129 

403.512  Added SI  129 

405.1411-405.1416  (Subpart  N)  Re- 
designated as  486.100—486.110 
Subpart  C 2326 

405.1413  (aXD  amended 64152 

405.1701—405.1726      Undesignated 

center  heading  removed 2326 

405.1701  Redesignated  as  485.701 
2326 

405.1702  Introductory  text  re- 
moved; (a)  through  (m)  re- 
designated as  485.705(a), 
485.7(»(a),  (b),  485.705{b) 
through  (e),  485.703(c),  (d), 
485.703(f),  (g),  486.703(e)  and 
485.705(h) 2326 

405.1715  Redesignated  as  485.707 

V...2326 


406.1716  Redesignated  as  485.709 

405.1717  Redesignated  as  485.711 

405.1718  Redesignated  as  485.713 

405.1719  Redesignated  as  485.715 

405.1720  Redesignated  as  485.717 

405.1721  Redesignated  as  485.719 

405.1722  Redesignated  as  485.721 


405.1723  Redesignated  as  485.723 

405.1724  Redesignated  as  485.725 

405.1725  Redesignated  as  485.727 

405.1726  Redesignated  as  485.729 


.2326 


.2326 


.2326 


.2326 


.2326 


.2326 
.2326 


.2326 


.2326 


.2326 


.2326 


405.1730—405.1737      Undesignated 

center  heading  removed 2326 

405.1730  Redesignated  as  486.150 

2326 


405.1731  Redesignated  as  486.151 

405.1732  Redesignated  as  486.153 


.2326 


.2326 
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.2336 


.2326 


.2326 


.2326 


TITLE  42   Ctwplwr  rv-Coo. 

405.1733  Redeslgnuited  a«  486.156 

406.1734  RedMlcr^^  «B6.i57 
405.1X36  Redeiiigiuted  as  486.16(9 

405.1736  RadMiffnated  as  486.161 

405.1737  Redesignated  as  486. 1S3 
2326 

409  Authority  citation  revised 66493 

409.32  (a)  revised 66493 

409.40  Revised 46494 

409.41  Revised 46494 

409.42  Revised .46494 

409.43  Revised 66494 

409.44  Revised 46494 

409.45  Added 46498 

409.46  Redesignated    as    400.60; 

new  409.46  added 4649* 

409.47  Added 46496 

409.48  Added .66497 

409.49  Added 66497 

409.50  Redesignated  from  400.46 
66496 

410  Authority  clUtion  revised 63462 

Technical  correction 46 

Authority  citation  revised 2329 

410.1  (a)  amended 63462 

410.60  (a)(3)(ii)  amended 2329 

410.152  (bK4)  revised 63462 

412  Technical  correction 64163 

413  Technical  correction 64163 

413.125  Added 66497 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63463 

414.2  Amended 63463 

414.4  Revised 63463 

414.39  Added 63463 

(b)(2)  corrected 49 

414.314  (c)  revised;  (d)  removed        63463 

417  Authority  citation  revised 59941 

417.440  (f)  added 89941 

417.454  (b)  redesignated  as  (c):  (a) 
heading,    new    (b)    and    (c) 

heading  added J9941 

417.600  Amended 69941 

417.604  (a)  and  (b)  amended 89941 

417.605  Added .89941 

417.606  Revised 89941 

417.608  Heading,  (a)  and  (c)  re- 
vised  89942 

417.610     Heading,     introductory 

text  and  (b)  revised 89942 

417.612  Heading  and  text  amend- 
ed  89941 


417.614  Revised 59942 

417.616  (aXD.  (b),  (cXD  and  (2)  in- 
troductory text  revised 59942 

417.618  Amended 59942 

417.620  Revised 59942 

417.622  (b)  amended 59941 

(a)  revised 59942 

417.630  Revised 59942 

417.638  Revised 59942 

417.801     (bK6)     redesignated    as 

(bK7);  new  (bK6)  added 59943 

417.830  Added 59943 

417.832  Added 59943 

417.834  Added 59943 

417.836  Added 59943 

417.838  Added 59943 

417.840  Added 59943 

418  Authority  citation  revised 65497 

418.202  (g)  revised 65497 

431.115  (c)  revised 56232 

431.161—431.154        (Subpart        D) 

Heading  revised 56232 

431.151  Revised 56232 

431.152  Revised 56232 

431.153  Revised 56232 

431.154  Section  heading  and  (a) 
revised 56233 

431.610  (a)(3)  added;  (g)  introduc- 
tory text  and  (2)  revised 56233 

436.115  (f).  (g)  and  (h)  added 59376 

435.1009  Amended;  (b)  Introduc- 
tory text  and  (4)  revised 56233 

436.114  (f).  (g)  and  (h)  added 59377 

440.40  Revised ., 56233 

440.140  Revised 56234 

440.150  Revised 56234 

440.155  Added 56234 

441.11  Revised 56234 

442  Heading  revised 56235 

442.1  (a)  revised 56235 

442.2  Amended 56235 

442.12  (c)  revised 56235 

442.13  (b)  and  (c)  revised 56235 

442.14  (b)(2)  revised 56235 

442.15  Heading  revised;  (d)  re- 
moved  56235 

442.16  Heading  revised 56235 

442.30  (aXl).  (2).  (4)  and  (7)  re- 

yjg^(}  5^23S 

442.40  Heading  and  (bxi).  (2X11) 

and  (cXD  revised 56236 

442.42  (a)  revised 56236 

442.100—442.119  (Subpart  C)  Head- 
ing revised 56236 

442.101  (dXD  and  (2)  amended 86236 
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442.105     Heading.     Introductory 
text.  (cXl)  and  (dXD  revised 
56236 

442.109  Heading  revised 86236 

442.110  Heading  and  (a)  revised 86236 

442.116  Removed 56236 

442.117  Heading  and  (a)  revised 56236 

442.118  Heading,    (a).   (bXD   and 
(3X1)  revised;  (c)  removed 56236 

442.119  Heading.  (aXD  and  (bXD 
revised 56236 

447.280  Revised 56237 

482.21  (b)  revised 64152 

482.22  (b)(3)  revised 64152 

482.43  Added 64152 

483  Authority  citation  revised 56237 

483.75  Heading  revised 56237 

484  Authority  citation  revised 65498 

Authority  citation  revised 2329 

484.18  (c)  revised 65498 

484.36  (b)(2Kiil).  (c)  and  (d)  re- 
vised  65498 

484.38  Amended 2329 

484.48  Introductory  text  revised 

65498 

485  Authority  citation  revised 2327 

Heading  revised 2327 

485.70  (e)  and  (m)  amended .2327 

485.701—485.729       (Subpart       H) 

Heading  added 2327 

485.701         Redesignated         from 

405.1701 2326 

Revised 2327 

486.703  (a)  through  (e)  redesig- 
nated   from    405.1702(b),    (c). 

(h),  (1)  and  (1) 2326 

Heading  revised;  amended 2327 

485.705  (a)  through  (h)  redesig- 
nated from  405.1702(a),  (d) 
through  (g).  (j).  (k)  and  (m) 

2326 

Heading  and  Introductory  text 

added 2327 

485.707        Redesignated         from 

405.1715 2326 

Heading,      Introductory     text 

and  (a)  amended 2327 

485.709        Redesignated        from 

405.1716 2326 

(b)  revised;  (c)  and  (d)  amended 

2327 

485.711        Redesignated        from 

405.1717 2326 

(a)  introductory  text.  (bX3) 
and  (c)  amended;  (bXD  and 
(4)  revised 2327 

Notk:  toldkice  page  numben  Indteole  1994  chanoM. 


485.713        Redesignated        from 

405.1718 2326 

Introductory  text  and  (a)(2)  re- 
vised; (aXD  introductory 
text,  (i),  (b)  and  (d)  amended 

2327 

485.715        Redesignated        from 

405.1719 2326 

Heading  amended 2327 

(a),  (b)  and  (c)  amended 2328 

485.717         Redesignated         from 

405.1720 2326 

Introductory  text  and  (b)  re- 
vised; (a)  amended 2328 

486.719        Redesignated        from 

405.1721 2326 

(a)  amended;  (b)  revised 2328 

485.721        Redesignated        from 

405.1722 2326 

Heading  amended 2327 

(bXD  through  (6).  (c).  (d)  intro- 
ductory text.  (1).  (2)  intro- 
ductory text  and  (1)  amended 

2328 

485.723        Redesignated        from 

405.1723 2326 

Heading  amended 2327 

(aX2).    (b)    introductory    text, 

(1).  (2)  and  (c)(2)  amended 2328 

485.725         Redesignated         from 

405.1724 2326 

(b)  revised;  (c)  redesignated  in 
part  as  (cXl)  and  in  part  as 
(2);  new  (cXl),  (2)  and  (e) 
amended 2328 

485.727         Redesignated        fr^m 

405.1725 .2326 

Heading  amended 2327 

Introductory  text  amended 2329 

486.729        Redesignated        from 

405.1726 2326 

Heading  amended 2327 

Introductory  text,  (a)  and  (b) 

amended .2389 

486  Added 2329 

486.100-486.110  (Subpart  C)  Re- 
designated from 
405.1411—405.1416  Subpart  N 


.2326 


486.150  Redesignated        from 
405.1730 .2326 

Revised 2329 

486.151  Redesignated        from 
405.1731 ^326 

Revised 
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TITLE  42   Chapter  IV-Con. 

486.153        Redesignated        from 

406.1732 2326 

Heading  amended 2329 

486.155         Redesignated        trom 

406.1733 2326 

Heading,  (a)  introductory  text 

and  (bK4)  amended 

486.157        Redesignated        from 

406.1734 2336 

Heading  amended 2329 

486.159         Redesignated        from 

406. 1736 2326 

Revised 2329 

486.161         Redesignated        from 

405.1736 2328 

Heading  amended 2329 

486.163        Redesignated        from 

405.1737 2326 

Introductory  text,  (b)  and  (c) 
amended;  (d)  revised 2329 

488  Technical  correction 52862 

Authority  citation  revised 56237 

Heading  revised 56237 

488.11  (b)  revised 56237 

488.14  Revised 56237 

488.18  (a)  and  (b)  revised 56237 

488.20  (a)  revised 56237 

488.24  Revised 56237 

488.26  Revised 56237 

488.28  Revised 56238 

488.50  Removed 66238 

488.300—488.335        (Subpart        E) 

Added         S6238 

488.400-^188.456       (Subpart       F) 

Added 56243 

489  Technical  correction 52862 

Authority  citation  revised 56250 

Heading  revised 56250 

489.3  Amended 56250 

489.11  (cK3)  removed 56251 

489.12  (a)  revised 86251 

489.13  Revised 56251 

489.15  Removed .56251 

489.16  Removed .56251 

489.18  (d)  revised 56251 

489.53  (aK13)  added;  (b)  removed: 

(c)  revised 56261 

489.60  Removed J6251 

489.62  Removed A6251 

489.64  Removed .66281 

489.66  Removed 56261 

493  Authority  citation  revised 62609 

493.855  (a)  amended .62609 

493.1202  Heading  revised 62609 

493.1203  Heading  revised 62609 


493.1443     (bK3Xli)     introductory 

text  and  (C)  amended 62609 

498  Authority  citation  revised 56251 

Heading  revised 56251 

Authority  citation  revised 2330 

498.1  (h)  added 56251 

498.2  Amended 5*251 

498.3  (b)(7).  (dXD  and  (10)  revised: 
(dXll)  and  (12)  redesignated 
as  (dK13)  and  (14);  (b)(12). 
(13).  new  (dXll)  and  new  (12) 
added 56251 

(bX6)  amended 2330 

498.4  Added 56252 

498.5  (fXl).  (1X2)  and  (jXD  revised 
56252 

498.61  Revised 56252 

Chapter  V— Office  o(  Inspector 
Generah-Healtti  Care,  Depart- 
rnent  of  Heattti  orKJ  Human 
Services  (Parts  1000-1999) 

1003  Technical  correction 52862 

Proposed  Rules: 

36 57592 

61 *4367 

4946 

60  59193 

63a 4742 

400—499  (Cai.  IV) A7264.  67265 

418 52129 

431 50109 

440 59624 

441         59624 

447  59624 

483 59624 

1003 51571 

TTTLE  43-PUBUC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  tt)e  Secretary 
of  tt>e  Interior  (Parts  1-199) 

4.1105  (aX2)  Introductory  text  re- 
vised  54362 

4.1370—4.1377  Undesignated  cen- 
ter heading  added 54362 

4.1370  Added 54362 

4.1371  Added 54362 

4.1372  Added 54362 

4.1373  Added 54362 

(a)  corrected 56673 

4.1374  Added 54362 
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4.1375  Added 54362      7108. 

4.1376  Added 54362      7109! 

4.1377  Added 54363      7110 

4.1380—4.1387  Undesignated  cen-  7111. 

ter  heading  added 54363      7112. 

4.1380  Added 54363      7113 

4.1381  Added 54363 

4.1382  Added 54363 

4.1383  Added 54363 

4.1384  Added .54364 

4.1385  Added 54364 

4.1386  Added 54364 

4.1387  Added 54364 

7  Authority  citation  revised 5260 

7.1  (a)  amended 5260 

7.3  (a)(6)  added;  (i)  revised 5260 

7.4  Heading  and  (a)  revised;  (c) 
added 5260 

7.7  (b)(4)  added 5260.  5261 

7.13  (e)  added 5260.  5261 

7.19  Revised 5260,  5261 

7.20  Added 5260,  5261 

7.21  Added 5260,  5261 

12  Authority  citation  revised 65499 

12.700  Revised 65499 

12.710  (a),  (b)  and  (c)  revised 65500 

Public  Land  Orders 

219  Revoked  by  PLO  7097 53362 

964  Revoked  by  PLO  7091 50698 

3862  Corrected  by  PLO  7093 52921 

3953  Revoked  in  part  by  PLO  7105 

63257 

4056  Revoked  in  part  by  PLO  7105 

63257 

5023  Revoked  by  PLO  7096 52922 

7046  Corrected  by  PLO  7097 53362 

7081  Corrected .53869 

7087  Corrected 67750 

7091 50698 

7092 JSOSM 

7093 .52921 

7094 42921 

7095 32921 

7096 42922 

7097 43362 

7098 45371 

7099 55371 

7100 45820 

7101 46821 

7102 46409 

7103 46410 

7104 .62609 

7105 63257 

7106 44159 

7107 64612 

Notb:  ■oWtae*  page  numbM  ktdkMle  I9M  changm. 


.2030 


.3088 

.3356 
.3555 
.5321 


Proposed  Rules: 

11 52749.  54877.  63300 

12 53706.  65607 

39 59975 

• 4135 

403 58808 

432 67265 

3400 66874 

3470 66874 

3480 66874 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Ctiapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

59  Authority  citation  revised 53597 

59.1  Amended;  interim 53597 

Regulation  at  59  FR  53597  com- 
ment period  extended 63726 

5S.24  (a)  revised;  interim 53598 

Regvdation  at  59  FR  53598  com- 
ment period  extended 63726 

60  Authority  citation  revised 53598 

60.2  (a)  revised;  interim 53598 

Regulation  at  59  FR  53598  com- 
ment period  extended 63726 

60.3  (f)  added;  Interim 53598 

Regvdation  at  59  FR  53598  com- 
ment period  extended 63726 

61.6  Re  vised 5585 

61.11  (a),  (b)  and  (c)  revised 5585 

(f)(1)  and  (2)  removed;  (f)(3)  re- 
designated as  (g);  (e)  and  new 
(g)  amended 5586 

64  Authority  citation  revised 53599 

64.3  (aXD  table  amended;  (b)  re- 
vised; interim 53599 

Regulation  at  59  FR  53599  com- 
ment period  extended 63726 

64.6  Table  revised 53111 

Table  amended 54133. 59944,  62329, 

66486.  67640 

65  Authority  citation  revised 53599 

65.4  Table  amended 52437.  64158 

Table  amended;  interim... 52439.  60720. 

64157 
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TrrLE44  Chapter  l-Con. 

Tables  amended;  Interim 56004 

Tables  amended;  interim 4100.  5587 

Tables  amended 4102.  5588 

65.14  Redesignated  as  65.15;  new 

65.14  added;  interim 54599 

Reerulation  at  59  FR  53599  com- 
ment period  extended 63726 

65.15  Redesigniated  from  65.14;  in- 
terim  53599 

Regulation  at  59  FR  53599  com- 
ment period  extended 63726 

67    Flood    elevation    determina- 
tions   52440.  55060.  55591.  60721. 

64159 
Flood     elevation     determina- 
tions  4106,5588 

70  Authority  citation  revised 53600 

70.1  Revised;  interim 63600 

Regulation  at  59  FR  53600  com- 
ment period  extended 63726 

70.3  (a)  revised;  interim 53601 

Regrulation  at  58  FR  53601  com- 
ment period  extended 63726 

70.4  Heading,  (a)  and  (b)  revised; 
Interim 53601 

Regulation  at  59  FR  53601  com- 
ment period  extended 63726 

70.5  (c)  revised;  interim 53601 

Regulation  at  59  FR  53601  com- 
ment period  extended 63726 

75  Authority  citation  revised 53601 

75.1  Revised;  interim 53601 

Regulation  at  59  FR  53601  com- 
ment period  extended 63726 

75.10  Revised;  Interim 53601 

Regvilation  at  59  FR  53601  com- 
ment period  extended 63726 

75.11  (a)(4),  (5)  and  (7)  revised;  in- 
terim  53601 

Regxilatlon  at  59  FR  53601  com- 
ment period  extended 63726 

75.13  Heading  and  (c)  revised 53601 

Regrulation  at  59  FR  53601  com- 
ment period  extended 63726 

205  Removed 53363 

206.1  Revised 53363 

Proposed  Rules: 

13 53706 

17  61 58808.  61929 

67 52501.  55607.  60752.  64180 

4136,5606 

337 60760.  65607 


TITLE  45-PUBUC  WELFARE 

Subtitte  A— Department  of  Healtti 
and  Human  Services,  General 
AdmlnlstroHon  (Parts  1-199) 

60.2  Revised 61555 

60.7  (a),  (b)  introductory  text,  (2) 
introductory    text.    (i).    (iii) 

and  (c)  revised 61555 

60.9  (a)(lXiii)  revised 61555 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families,  Department  of  Heolth 
and  Human  Services  (Parts 
2(X)-299) 

233.20  (a)(15)  added 59378 

Chapter  III— Office  of  Child  Sup- 
port Enforcement  (Child  Support 
Enforcement  Program).  Admin- 
istration for  Children  and  Fami- 
lies, Department  of  Health  and 
Human  Services  (Parts 

300-399) 

301.1  Amended 66249 

302.70  (a)  introductory  text  and 
(2)  revised;  (a)(5)(iii)  through 
(vlii)  and  (11)  added 66249 

303.4  (d)  revised;  (f)  added 66250 

303.5  (a)  revised;  (f).  (g)  and  (h) 
i^(}g^ ^2S0 

303.101  (a),  (b).  (c)(1),  (3).  (dK2). 
(3),  (4)  and  (e)  revised;  (d)(5) 
added 66251 

304.20  (bK2Xvl).   (vii)  and  (viii) 

added 66251 

304.23  (d)  revised 66251 

305  Authority  citation  revised 66251 

305.0  Re  vised 66251 

305.1  Revised 66251 

305.10  (a)  amended;  (cX2)  revised 

66252 

305.12  (a)  revised 66252 

305.20  Revised 66252 

305.21  Removed 66253 

305.22  Removed 66253 

305.23  Removed 66253 

305.24  Removed 66253 

305.25  Removed 66253 

305.28  Removed 66253 
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305.27  Removed 66253 

305.28  Removed 66253 

305.29  Removed 66253 

305.31  Removed 66253 

305.32  Removed 66253 

305.33  Removed 66253 

305.34  Removed 66253 

305.35  Removed 66253 

305.36  Removed 66253 

305.37  Removed 66253 

305.38  Removed 66253 

305.39  Removed 66253 

305.40  Removed 66253 

305.41  Removed 66253 

305.42  Removed 66253 

305.43  Removed 66253 

305.44  Removed 66253 

305.45  Removed 66253 

305.46  Removed 66253 

305.47  Removed 66253 

305.48  Removed 66253 

305.49  Removed 66253 

305.50  Removed 66253 

305.51  Removed 66253 

305.52  Removed 66253 

305.53  Removed 66253 

305.54  Removed 66253 

305.55  Removed 66253 

305.56  Removed 66253 

305.57  Removed 66253 

305.98  (c)  introductory  text  and 

(d)  revised 66253 

305.99  (b)(2)  revised 66253 

Chapter  IV— Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families  Depart- 
ment of  Health  and  Human 
Services  (Ports  400—499) 

402.2  Amended 65726 

402.10  (a)  revised 65726 

402.11  (p)  and  (q)  added 65726 

402.26  (b)  revised 65727 

402.30  Amended 65727 

402.34  Added 65727 

402.40  Amended 65727 

402.51  (a)  redesignated  as  (a)(1); 

new  (a)(1)  amended;  (a)(2) 
added;  (c)  introductory  text 
revised 65727 

Chapter  VIII— (Office  of  Personnel 
Management  (Parts  800—899) 

801.202  Amended 51387 

801  Appendix  A  amended 51387 


Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 


1180.11  (c)(4)  revised. 


.55593 


Chapter  )(VI— Legal  Services 
Ckxporation  (Parts  1600—1699) 

1607  Re  vised 65254 

1607.5  (b)  correctly  revised 2330 

Proposed  Rules: 

76 65607 

92 53706 

205 60109 

233 51536 

602 53706 

620 65607 

154 65607 

157 53706 

169 65607 

174 53706 

183 53706 

185 65607 

309 61575 

321 59056 

327 59056 

365 50646 

356 50646 

357 ...50646.52951 

604 3367 

611 3798 

2541 53706 

2542 65607 

2600 65746 

TITLE  46-SHIPPING 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Ports 
1-199) 

10  Authority  citation  revised 4524 

10.103  Amended 4524 

10.201  (a)  revised 4524 

10.202  Heading  revised;  (i)  added 
4524 

10.203  Table  corrected 50964 

10.205  (j)  added 4524 

10.207  (g)  added 4524 

10.209  (gXD  revised;  (h)  added 4525 

10.305  Revised;  interim 53757 

10.306  Added;  interim 53758 

10.480  Revised;  interim 53758 

10.805  (g)  added 4525 


Note:  Boidtoc*  poge  numben  incScate  1994  change*. 
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TITLE  46  Chapter  l-Con. 

10.811  Table  corrected 80964 

12  Authority  citation  revised 4525 

12.01-6  Amended 4525 

12.02-4  (c)  added 4535 

12.02-9  (0  added 4525 

12.02-27  (R)(l)  revised 4525 

15.815  (c)  added;  interim M75» 

16.105  Amended 62226 

Amended 4525 

16.205  (d)  removed 62226 

16.207  (b)  revised 66601 

16.220  Revised 4525 

16.230  (c)  and  (e)  revised;  (f)  re- 
designated  as    (k):    new    (f) 

through  (j)  added 62227 

16.260  (b)(1)  revised 4526 

25  Authority  citation  revised 2486 

25.25-6  (f)  revised 2485 

69  Authority  citation  revised 50606 

69.15  (a)  amended 50500 

160  Authority  citation  revised 2486 

160.077-1     (b).     (c)    introductory 

text  and  (d)  revised 2486 

160.077-2  Redesigrnated  from 
160.077-3;  (a),  (h)  and  (j)  re- 
vised; (1)  added 2486 

160.077-3  Redesigrnated  as  160.077- 
2;  new  160.077-3  redesigrnated 
from  160.077-5;  (a).  (cMD  and 

(2)  revised 2486 

160.077-4       Redesignated       from 

160.077-7  and  revised 2486 

160.077-6  Redesigrnated  as  160.077- 
3;  new  160.077-^  redesignated 

from  160.077-9 2486 

160.077-6  Redesignated  from 
160.077-33;  (b)  introductory 
text      and      (c)(1)      revised; 

(a)(3)(vi)  added 2491 

160.077-7  Redesignated  as  160.077- 

4 2486 

Redesignated    from    160.077-36 

and  revised 2492 

160.077-9  Redesignated  as  160.077- 

5 2486 

Redesignated     from     160.077-9 

and  revised 2492 

160.077-11  (bXlKill)  and  (j)  head- 
ing revised 2487 

160.077-13  Heading  revised;  (d)  re- 
moved   2487 

160.077-15  (bK13)  redesignated  as 
(bK14);  heading.  (aX2)(li), 
(b)(3).  new  (14),  (c)(2)(ii)  and 
(d)(3)  revised;  new  (bK13)  and 
table  added 2487 


160.077-17  Heading  and  (b)(4)  re- 
vised; (bX8)  through  (11) 
added 2487 

160.077-19  (bK3Klii).  (6)  and  (e)  re- 
vised   2487 

160.077-21  Heading,  (c)(1).  (2),  (3). 
(4Xi).  (ii)  and  (g)  revised; 
(c)(5)  and  (dX3)  added 2488 

160.077-23  (aX2).  (bXlKi).  (2X11). 
(iv),  (dX4).  (gX2).  (3Kiii). 
(h)(4).  (5),  (jX4KliI).  (kKD 
and  (2)  revised;  Table  160.077- 
23B  amended;  (bX2Xv),  (dX5) 
and  (g)(3Kx)  added 2488 

160.077-27  (a)  revised;  (d)  and  (e) 

added 2489 

160.077-29  (b)  and  (c)  revised;  (d) 

and  (e)  added 2490 

160.077-30  Revised 2491 

160.077-31  (eX6)  removed;  (eK6). 
(JX2)  and  (3)  redesignated  as 
(e)(5),  (j)(3)  and  (4);  (c),  (d). 
(?).  (h).  (j)  introductory  text. 
(1),  new  (3)  and  new  (4)  re- 
vised; new  (jX2)  and  (1)  added 
2491 

160.077-33        Redesignated        as 

160.077-6 2491 

160.077-35        Redesignated        as 

160.077-7 2492 

160.077-37        Redesignated        as 

160.077-9 2492 

Chapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

501.3  (h)  revised;  (mX4)  removed 
62329 

(i)  heading  revised 67227 

501.4  (b)  revised 67227 

501.5  (g)  and  (h)  amended 54396 

(f)(4)   added;   (k)   introductory 

text  revised;  (kX3)  removed; 
(k)(4)  redesignated  as  (kX3) 

62329 

(OdXi),  (g)  and  (1X2)  revised 67227 

(k)  introductory  text  correctly 

revised 5322 

501.24  (h)  revised 67227 

501.26  Heading  and  introductory 
text    revised;    (c)    and    (d) 

added 62330 

501.26  (n)  added 54396 

Heading  and  introductory  text 
revised 67228 
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501.27  (m)  removed;  (n),  (o)  and 
(p)  redesignated  as  (m),  (n) 
and(o) S4396 

501.30  (a)  and  (b)  removed;  (c) 
and  (d)  redesignated  as  (a) 
and(b) 62330 

501.41  (cX7)  revised 67226 

501  Appendix  A  revised 67229 

502  Authority  citation  revised 59170 

502.62  (f)  revised 59170 

502.68  (aK3)  revised 59170 

502.69  (b)  revised 59170 

502.92  (aK3Xii)  revised 59170 

502.182  Revised 59170 

502.304  (b)  revised 59170 

502.404  (a)  amended 59170 

503  Authority  citation  revised 59170 

503.41  Introductory  text  revised 

59170 

503.43  (cX2)  amended;  (f)  and  (i) 
removed;  (g),  (h)  and  (j)  re- 
designated as  (f),  (g)  and  (h); 
(cKlKi),  (ii),  (3X11),  (4),  (dXD. 
(2).  (3),  (e),  new  (f)  and  new 

(g)  revised 59170 

503.69  (bXl)  and  (2)  revised 59171 

510  Authority  citation  revised 59171 

510.12  (b)  revised 59171 

510.14  (b)  amended 59171 

510.19  (e)  amended 59171 

614.1  Heading  revised;  (0  added 
63908 

514.21  (c),  (e)  introductory  text, 

(1).  (f),  (j)  and  (k)  revised 59171 

(i)  added 63908 

540  Authority  citation  revised 59172 

540.4  (b)  amended 59172 

540.23  (b)  amended 59172 

552  Authority  citation  revised 63908 

552.2  (a)  amended 54396 

Heading   revised;    (cX3).    (dX3) 

and  (0(3)  added;  (e)  amended 

63908 

(a)  revised 67230 

560  Authority  citation  revised 63908 

560.301  (f)  revised 67230 

560.302  (c)  added 63908 

560.303  (c)  added 63908 

560.304  (c)  added 63906 

560.305  (c)  added 63908 

560.306  (f)  added 63908 

560.307  (g)  added 63908 

560.308  (c)  added 63908 

560.309  (d)  added 63906 

560.401  Heading  revised;  (c)  added 

63908 


660.602  (e)  revised 67230 

660.701  (c)  revised 67230 

672  Authority  citation  revised 63908 

572.301  (f)  revised 67230 

672.302  (d)  added 63908 

(c)  revised 67230 

572.303  (c)  added 63908 

572.304  (c)  added 63908 

572.305  (c)  added 63908 

572.306  (f)  added 63908 

572.307  (g)  added 63908 

572.308  (e)  added 63908 

572.309  (c)  added 63908 

572.310  (c)  added 63908 

572.311  (d)  added 63908 

572.401  Heading  revised;  (f)  added 

63908 

572.606  (a)  revised 67230 

572.701  (aXD,  (2)  and  (d)  revised 

67231 

583  Authority  citation  revised 59172 

683.7  (d)  added 59172 

Proposed  Rules: 

1—199  (Ch.  I) 50537.  52276 

4 65522 

28 60110 

30 52133.  58610 

31 52133 

32 52133.  58810 

34 52133 

35 52133 

70 52133 

72 52133 

76 52133 

77 52133 

78 52133 

90 52133 

92 52133 

95 52133 

169 52590 

160 52590 

171 55232 

190 52133 

193 52133 

197 56456 

309 .-. 66681 

345 59742 

346 .: 59742 

514 55826.  66660 

515 2923 

540 52133.  54878 

560 2923 

652 55332.  62372 

572 62372 

580 55826,  66680 
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TITLE  46  Proposed  Rules:— Con. 

2923 

581 55826.  66880 

2923 

TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

0.5  {a)(13)  revised 5323 

0.11  (a)(ll)  removed 5323 

0.21  (h)  amended;  (i)  removed:  (]) 

redesignated  as  (1) 5323 

0.31  (b)  revised:  (f)  amended 5323 

0.41  (c)  removed:  (d)  through  (p) 
redesignated  as  (c)  through 

(o):  new  (i)  revised 5323 

0.51  Undesignated  center  heading 

and  text  revised 5323 

0.61  (b)  removed;  (c)  through  (h) 
redesigrnated  as  (b)  through 

(g) 5323 

0.91  Introductory  text  amended 

5323 

(b).  (d)  and  (k)  removed;  (c),  (e) 
through  (j),  and  (1),  (m)  and 
(n)  redesignated  as  (b) 
through  (k);  new  (1)  revised 

5324 

0.111  (e)  revised 5324 

0.131  (b)  removed;  (c)  through  (k) 
redesignated  as  (b)  through 

(J) 5324 

0.182  Heading  and  (d)  revised 67092 

0.183  Re  vised 67092 

0.241    (aK6)   removed;    (a)(7),    (8) 
and  (9)  redesignated  as  (aK6). 

(7)  and  (8) 5324 

0.261  Undesignated  center  head- 
ing and  text  added 5324 

0.262  Added 5324 

0.284      (a)(4)      removed:      (aM5) 
through  (10)  redesignated  as 

(aK4)  through  (9) 67092 

0.291  (j)  added 66487 

(d)  removed;  (e)  through  (1)  re- 
designated as  (d)  through 
(h);  new  (d),  new  (g)  and  new 

(h)  re  vised 5324 

0.311  (g)  and  (h)  revised 67092 

0.332  (b)  removed;  (c)  through  (1) 
redesignated  as  (b)  through 

(h);  new  (f)  revised 5325 

0.401  (b)(1)  revised;  (b)(2)  amend- 
ed  5326 


0.406    (b)    table    and    (c)    table 

amended  (0MB  numbers) 50168 

0.453  (d)(1)  and  (g)(3)  removed; 
(dK2)  and  (3)  redesignated  as 
(dXD  and  (2);  (g)(2)  revised: 
(m)  added 5325 

0.455  (bX12)  revised;  (b)(14)  re- 
moved; (b)(15)  and  (16)  redes- 
ignated as  (bX14)  and  (15);  (g) 
added 5325 

1  Report 53363 

1.420  Heading,  (a)  and  (b)  revised 

59503 

1.742  Introductory  text  amended 
59503 

Corrected 64856 

1.743  (a)  revised:  (e)  added 59503 

1.821  Revised 59503 

1.823  Heading,  (b)(1).  (2)  heading 

and  (3)  heading  revised 59503 

(b)(2)  removed 59949 

1.901  Revised 59949 

1.922  Re  vised 59949 

1.924  (b)(2Xi)  heading  and  (vl)  re- 
vised; (b)(2Xvli)  added 59949 

1.925  (g)  and  (h)  amended 59949 

1.1104  Amended  (OMB  number 
pending) 63051 

Table  amended 5325 

1.1105  Table  amended 59504.  59950 

Table  amended 5325 

1.1107  Redesignated    as     1.1106; 

new  1.1107  added 5326 

1.1108  Redesignated  as  1.1109; 
new  1.1106  redesignated  from 
1.1107 5326 

1.1109  Redesignated  as  1.1110; 
new  1.1109  redesignated  from 
1.1108 5326 

1.1110  Redesignated  as  1.1111; 
new  1.1110  redesignated  from 
1.1109 5326 

1.1111  Redesignated  as  1.1112; 
new  1.1111  redesignated  from 
1.1110 5326 

1.1112  Redesignated  as  1.1113; 
new  1.1112  redesignated  from 
1.1111 5326 

1.1113  Redesignated  as  1.1114; 
new  1.1113  redesignated  from 
1.1112 5326 

1.1114  Redesignated  as  1.1115: 
new  1.1114  redesignated  from 
1.1113 5326 
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1.1115  Redesignated  as  1.1116: 
new  1.1115  redesignated  from 
1.1114 5326 

1.1116  Redesignated  as  1.1117; 
new  1.1116  redesignated  from 
1.1115 5326 

1.1117  Redesignated  as  1.1118; 
new  1.1117  redesignated  from 
1.1116 5326 

1.1118  Redesignated  as  1.1119; 
new  1.1118  redesignated  from 
1.1117 5326 

1.1119  Redesignated  from  1.1118 
5326 

1.1153  Amended 5332 

1.1154  Revised 5332 

1.1156  Redesignated    as    1.1158; 

new  1.1156  added 5333 

1.1157  Redesignated  as  1.1159 5333 

1.1158  Redesignated  as  1.1160; 
new  1.1158  redesignated  from 
1.1156 5333 

1.1159  Redesignated  as  1.1161; 
new  1.1159  redesignated  from 
1.1157 5333 

1.1160  Redesignated  as  1.1162; 
new  1.1160  redesignated  from 
1.1158 5333 

1.1161  Redesignated  as  1.1163; 
new  1.1161  redesignated  from 
1.1159 5333 

1.1162  Redesignated  as  1.1164; 
new  1.1162  redesignated  from 
1.1160 5333 

1.1163  Redesignated  as  1.1165; 
new  1.1163  redesignated  from 
1.1161 5333 

1.1164  Redesignated  as  1.1166; 
new  1.1164  redesignated  from 
1.1162 5333 

1.1165  Redesignated  as  1.1167; 
new  1.1165  redesignated  from 
1.1163 5333 

1.1166  Redesignated  as  1.1168; 
new  1.1166  redesignated  from 
1.1164 5333 

1.1167  Redesignated  from  1.1165 
5333 

1.1168  Redesignated  from  1.1166 
5333 

1.1204  (b)(8)  added 53759 

1.2003    Amended    (OMB    number 

pending) 63051 

1.2105  (c)  revised 64162 

2     Memorandiun     opinion    and 

order 61284 


Reconsideration  petition 66254 

2.106  Table  amended 55373,  60562 

Table       amended;       Footnote 
US243  removed;  Footnote  471 

corrected 66253 

5     Memorandum     opinion     and 

order 61284 

11  Added 67092 

15  Reconsideration  petition 66254 

15.323  (cXD.  (5)  and  (e)  revised 55373 

(e)  corrected 3303 

20.6  Added 59953 

(d)(9)  and  (10)  added 61829 

21  Report 53363 

22  Revised  (effective  date  pend- 

ing in  part) 59507 

Authority  citation  revised 59954 

22.105  Table  B-1  amended 59954 

22.115  (a)(2)  amended 59954 

22.121  (d)  corrected 64856 

22.131  Revised 59954 

22.137  (cXlXil)  amended 59954 

22.142  (c)  Introductory  text  and 
(d)  introductory  text  amend- 
ed  59954 

22.165  (d)(2)  corrected 64856 

22.301  Revised 59955 

22.313  (aX4),  (b)  and  (c)'  revised; 

(a)(5)  added 59955 

22.357  Introductory  text  amend- 
ed  59954 

Revised 59956 

22.411  (dXD  amended 59954 

22.413  (bXD  amended 59954 

22.415  (bXD  amended 59954 

22.417  (bXD  amended 59954 

22.507  Amended 59954 

22.509  Added 59956 

22.529  (a)  introductory  text  and 
(b)  Introductory  text  amend- 
ed  59954 

22.531  (c)  amended 59954 

22.541  Removed 59956 

Stayed 3557 

22.709     (b)     Introductory     text 

amended 59954 

22.717  Revised 59956 

22.803  (a)  introductory  text  and 
(b)  introductory  text  amend- 
ed  59954 

22.901  (d)  introductory  text  cor- 
rected  64856 

22.911     (b)     introductory     text 

amended 59954 
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TITLE  47   Chapter  l-Con. 

22.929  (a)  Introductory  text  and 
(b)  introductory  text  amend- 
ed  59954 

22.941  (c)  amended 59954 

22.947  (b)  introductory  amended 

59954 

22.949  (a)(2).  (b)  introductory 
text,  (2).  (c).  (dXl)  and  (3)  re- 
vised  59956 

22.953  (a)(2)(lli)  amended 59954 

24  Reconsideration  petition 66254 

24.204  (0  Introductory  text  re- 
vised; (fX3Kl)  amended 55374 

(dK2)(ix)  and  (x)  added;  (f)  in- 
troductory text,  (1),  (2)  and 
(3)  redesignated  as  (0(1).  (2), 
(3)  and  (4);  new  (f)(1)  revised 

6IS30 

24.238  Revised 55374 

24.307  Amended 59957 

24.309  (b)(1)  revised 50511 

24  406  (b)  amended 59957 

24.409  (b)  amended 59957 

24.411    Redeslimated   from   99.411 

and  corrected 56210 

24.413     (a)      introductory      text 

amended 59957 

24.426  (a)  amended 59957 

24.427  (b)  amended 59957 

24.703  (f)  revised;  (h)  added 53371 

24.707  (b)  amended 59957 

24.709  Revised 63232 

(bK5)(l)(B),  (C).  (6)(1)(B)  and  (C) 
correctly  revised 5335 

24.711  Revised 63235 

(bXl)  and  (2)  correctly  revised 

5335 

24.712  (d)  revised 63235 

(dKD  and  (2)  correctly  revised 

5335 

24.720  Revised 63236 

(f)  and  (h)  correctly  revised 5335 

24.806  (b)  amended 59957 

24.809  (b)  amended 59957 

24.813  (a)(1)  revised 53371 

(a)  introductory  text  amended 

59957 

24.816  Removed 53371 

24.822  (b)  revised 53371 

24.826  (a)  amended 59957 

24.827  (b)  amended 59957 

24.829  (b)  removed;  (c)  redesig- 
nated as  (b) 53371 

24.833  Added 53371 

24.839  (a)  and  (d)  revised  2-6-95 

63238 


25.110  (b)  revised 5333 

25.114  (c)(6),  (18)  and  (26)  revised; 
(c)(28)  and  (d)  added 53326 

25.115  (d)  revised 53327 

25.130  (b)  revised 53327 

25.133  (b)  revised 53327 

25.136  Added 53327 

25.141  (a)  and  (f)  revised 53328 

25.143  Added 53328 

25.201  Amended 53329 

25.202  (a)(4)  and  (5)  added 53329 

25.203  (cK2)(vii)  revised:  (j)  and 

(k)  added 53329 

25.208  (c)  revised 53329 

25.213  Added 53329 

25.278  Added 53331 

26.279  Added 53331 

43.61  (d)  revised 5333 

43.81  (b)  amended 5333 

52.120  (d)  and  (e)  revised 53327 

61     Memorandum    opinion    and 

order 4108 

61.42  (a)(1)  and  (b)(1)  amended; 
(c)(17)  redesignated  as  (cK18); 

new  (cK17)  added 4569 

63  Authority  citation  revised 63920 

63.54  (d)  revised;  (e)(5),  (6),  (f)  and 

(g)  added 63921 

64.1001  (1X2)  amended 5333 

69    Memorandum    opinion    and 

order 4108 

73  Report 53363 

Technical  correction 55374,  55375 

Reconsideration  petition 55594 

Authority  citation  revised 62344 

73.202  (b)  table  corrected 50169 

(b)  table  amended 50169,  50850, 

51130.  51518,  51866.  51868,  52441, 
52442.  53602.  53603.  53604,  53760, 
54533,  54534.  55375.  55376,  55594. 
5641 1,  60077,  60078,  60916,  61285. 
62614,  65727,  66748,  66749 

Technical  correction 51867,  51868, 

51869 

(b)  table  amended 3557.  5869 

73.606  (b)  table  amended 63726.  64613 

73.900  (Subpart  G)  Heading  re- 
vised  67102 

Added 67102 

73.901—73.902  Undesignated  cen- 
ter heading  removed 67102 

73.901  Removed 67102 

73.902  Removed 67102 

73.903—73.922  Undesignated  cen- 
ter heading  removed 67102 

73.903  Removed 67102 
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73.904  Removed 67102 

73.905  Removed 67102 

73.906  Removed 67102 

73.907  Removed 67102 

73.908  Removed 67102 

73.909  Removed 67102 

73.910  Removed 67102 

73.912  Removed 67102 

73.913  Removed 67102 

73.914  Removed 67102 

73.915  Removed 67102 

73.916  Removed 67102 

73.917  Removed 67102 

73.918  Removed 67102 

73.919  Removed 67102 

73.920  Removed 67102 

73.921  Removed 67102 

73.922  Removed 67102 

73.926—73.927  Undesignated   cen- 
ter heading  removed 67102 

73.926  Removed 67102 

73.927  Removed 67102 

73.931—73.933  Undesignated   cen- 
ter heading  removed 67102 

73.931  Removed 67102 

73.932  Removed 67102 

73.933  Removed 67102 

73.935—73.937  Undesignated  cen- 
ter heading  removed 67102 

73.935  Removed 67102 

73.936  Removed 67102 

73.937  Removed 67102 

73.940—73.943  Undesignated  cen- 
ter heading  removed 67102 

73.940  Removed 67102 

73.941  Removed 67102 

73.942  Removed 67102 

73.943  Removed 67102 

73.961—73.962  Undesignated   cen- 
ter heading  removed 67102 

73.961  Removed 67102 

73.962  Removed 67102 

73.1020  (a)(1)  through  (18)  revised 

(0MB  number  pending) 63051 

73.1207  (b)(1)  revised;  (c)(4)  added 

67102 

73.1250  (c)  revised;  (h)  amended 

67102 

73.1650  Amended 5333 

73.1820  (a)(l)(iii)  revised 67103 

73.3500  Amended  (0MB  number 

pending) 63051 

73.3526  (g)  added  (OMB  number 
pending) 62344 

73.3527  (g)  added  (OMB  number 
pending) 62344 


73.3549  Heading  revised;  amended 

67103 

73.3655  (a)(3Xiii)  and  (eXlXD  re- 
vised   62613 

73.4017  Revised 52086 

73.4060  (b)  amended;  (c)  added 52086 

73.4097  Heading  revised 67103 

73.4107  (a)  and  (b)  amended 52086 

73.4163  (d)  amended;  (e)  added 52087 

73.4165  Revised 52087 

73.4170  Revised 52087 

73.4180  (c)  added 52087 

73.4185  Revised 52087 

73.4190  Existing  text  designated 

as  (a);  (b)  added 52087 

73.4255  (b)  amended 52087 

73.4267  Existing  text  designated 

as  (a);  (b)  and  (c)  added 52087 

73.4280  Revised 52087 

73  Index  amended 67103 

74  Heading  revised 63052 

74.15   (d)   revised   (OMB  number 

pending) 63052 

74.733  Note  amended 63052 

76    Memorandum,    opinion    and 

order 52087 

Report 53363 

Authority  citation  revised 62344 

Petition  denied 3099 

76.3  Amended 67103 

76.5  (qq)  added 67103 

76.7  (cX4Xi),  (ii)  and  (ill)  revised; 

(c)(4Xiv)  added 62344 

76.55  (aX2)   and   (eX3)   note   re- 
vised;   (aX3Xiii)   note,    (bX3) 

and  (d)(6)  note  added 62344 

76.56  (aXlXiii),  (5)  and  (bXD  re- 
vised  62344 

76.57  (a)  revised 62345 

76.60  (c)  added 62345 

76.62  (a)  revised 62345 

76.64  (bX2),  (e),  (f)(4)  and  (k)  re- 
vised; (1).  (m)  and  (n)  added 
62345 

76.301  Revised 67103 

76.305  (aXl)  added 67103 

76.901  (d)  added 62623 

76.922  (d)(3XivXF)  added 53115 

(dX3)(x),    (xi)   and   (e)   revised 

(OMB  number  pending) 62623 

(eX7)  revised 4865 

76.924  (f)(5)  and  (6)  redesignated 
as   (f)(6)  and  (7);   new   (f)(5) 

added 531 15 

76.933  (e)  and  (f)  added 531 15 
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TITLE  47   Chapter  l-Con. 

76.934  Heading:  revised:  (e)  added 

51871 

76.964  Heading  revised 62625 

76.981  Revised 62625 

76.986  Revised 62625 

76.987  Added  (0MB  number  pend- 
ing)  62625 

76.1002  (c)(3)(l)  removed:  (c)(3)(ll) 
and     (111)     redesignated     as 
(c)(3)(l)  and  (11)  and  revised 
66259 

76.1003  (h)  revised 66258 

90  Undesignated  center  heading 

and  note  added 59959 

Order  on  reconsideration 3773 

90.5  (h)  through  (k)  redesignated 
(i)  through  (I):  new  (h)  added 

59957 

90.75  (a)  introductory  text  re- 
vised: (c)(10)  amended 59957 

90.115  Revised 59957 

90.119  Revised 59957 

90.131  Introductory  text  added 59958 

90.135  (c)  revised 59958 

90.145  (c)  amended;  (d)  and  (e) 

added 59968 

90.149  (a)  revised 59958 

90.153  Introductory  text  sunend- 

ed:  (a)  through  (d)  added 59958 

90.155  (a)  revised 59958 

90.159  (a),  (b)  and  (c)  amended 59959 

90.160  Added 59959 

90.161  Added 59959 

90.162  Added 59960 

90. 163  Added 59961 

90.164  Added 59961 

90.166  Added 59961 

90.166  Added 59962 

90.167  Added 59963 

90.168  Added 59963 

50.169  Added 59964 

90.179  (g)  added 59965 

90.403  (c)  revised 59965 

90.405  (b)  revised 59965 

90.415  (b)  revised 59965 

90.425  (e)  added 59965 

90.437  (b)  and  (c)  revised 59965 

90.449  Revised 59965 

90.476  (c)  added 59965 

90.483  Introductory  text  revised 

59966 

90.494  (c)  revised 59966 

90.603  (c)  revised 59966 

90.607  (b)  Introductory  text  and 
(c)  Introductory  text  revised 
59966 


90.623  (c)  introductory  text  re- 
vised  r 59966 

90.627  (b)  introductory  text  re- 
vised: (b)(2)  amended:  (b)(3) 

removed 59966 

90.631  (a)  amended:  (b)  and  (c)  re- 
vised  59966 

90.633  (a)  revised:  (e)  amended 59966 

90.645  (c)  revised 59966 

90.703  (c)  revised 59966 

90.733  (a)(3)  revised 59967 

94.59  (b)  and  (f)  revised 65503 

94.61  (b)  table  amended 53331 

97.5  Re  vised 54831 

97.7  Re  vised 54832 

97.9  Re  vised 54832 

97.17  Re  vised 54832 

97.19  Removed 84832 

97.21  Revised 54832 

97.23  Re  vised 54833 

97.25  Re  vised 54833 

97.27  Revised 54833 

97.29  Added 54833 

97.301  (a)  through  (0  introduc- 
tory texts  revised 54833 

97.501  Introductory  text,  (d)  and 

(e)  revised:  (f)  added 54834 

97.505  Revised 54834 

97.507  (a)  introductory  text  and 

(3)  revised 54834 

97.509  Revised 54834 

97.511  Revised 54835 

97.515  Removed 54835 

97.517  Removed 54835 

97.519  (b)  revised:  (d)  added 54835 

99.411  Redesignated  as  24.411 55210 

Proposed  Rules: 

(^199  (Ch.  I) 66881 

3807 

1 51538 

2722 

2 59393.  61304 

2722 

11 67104 

15 61304 

21 63743.  67104 

2722,2924 

61 2068 

63 63971.  67104 

64 63750 

68 54878.  60343 

69 2068 

73 50719.  50886,  50887,  51 153.  51398. 

51539,  51540,  53626,  53775,  54S45. 
55402.  56029,  59200,  59394,  59744. 
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60111.  60947,  62390,  64378,  64381, 

64382.  65294.  65295.  65749.  66287, 

66883.66884 

...90.  91.  2726.  3191.  3613.  5157.  5158,  5159, 

5887 

74 63743 

2924 

76 50538,  51934.  62703,  67104 

80 2726 

90 60111,63974 

94 


97... 
101. 


....2722 
.55828 

....2722 


TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1  —Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  90-24 64784 

Federal    Acquisition    Circular 

90-23 67010 

Technical  correction 5870 

1.105  Revised  (0MB  numbers) 67065 

1.601—1.603-4  (Subpart  1.6)  Head- 
ing revised 67015 

1.603-1  Revised 67015 

1.603-3  Revised:  interim 64787 

3.104-4  (h)(5)  added;  interim 64787 

4.703  (d)  redesignated  as  (e);  new 

(d)  added 67015 

4.800-4.805  (Subpart  4.8)  Heading 

revised 67016 

4.800  Amended:  interim 64787 

4.802  (f)  added 67016 

4.805  Introductory  text  redesig- 
nated as  (a);  heading  and 
new  (a)  revised;  (b)  and  (c) 

added:  table  amended 67016 

5.303  (a)  revised 67017 

6.102  (d)(3)  revised 53716 

6.302-1  (b)(3)  revised 67018 

7.102  Amended;  interim 64785 

7.402  (b)(4)  added 67026 

7.404  Added 67026 

8.001  (a)  introductory  text.  (l)(iv) 

and  (2)(1)  revised 53716 

(aXDdv)  and  (2X1)  revised 67027 

8.002  (b)  revised 67018 

(g)  revised 67030 

8.300—8.309  (Subpart  8.3)  Re- 
moved  67018 

8.401—8.408  (Subpart  8.4)  Heading 

revised 53716 


8.401  (a)  and  (b)  amended 53716 

8.402  (a)  and  (b)  designation  re- 
moved  53716 

8.403  Removed 53716 

8.403-1  Removed 53716 

8.403-2  Removed 53716 

8.403-3  Removed 53716 

8.403-4  Removed 53716 

8.404  Re  vised 53716 

(c)(1)  and  (2)  correctly  revised 

60319 

8.404-1  Removed 53717 

8.404-2  Removed 53717 

8.405  Existing  text  removed 53717 

8.405-1  Removed 53717 

8.405-4  Introductory  text  amend- 
ed  53717 

8.405-5  (aK3)  amended 53717 

8.406  Removed 53717 

8.407  Removed 53717 

8.408  Removed 53717 

8.500—8.505  (Subpart  8.5)  Added 

67030 

8.603  (a)  revised 67027 

8.700—8.715  (Subpart  8.7)  Heading 

revised 67027 

8.700  Re  vised 67027 

8.701  Re  vised 67027 

8.702  Revised 67028 

8.703  Re  vised 67028 

8.704  (a)  introductory  text, 
(l)(ii),  (2)(i)  and  (c)  amended 
67028 

8.705-1  (a)  revised 67028 

(b)  amended 67029 

8.705-2  Amended 67029 

8.705-3  (a)  and  (c)  amended 67029 

8.705-4  (c)  revised:  (d)  amended 

67028 

(a)  and  (b)  amended 67029 

8.706  (a)  amended;  (bXD  revised 
67028 

(b)(2)  amended 67029 

8.707  (a)  amended 67028 

(d)  and  (e)  amended 67029 

8.708  (d)  revised 67028 

8.709  Re  vised 67028 

8.710  Introductory  text  amended 
67029 

8.711  (aXD.  (2)  and  (b)  revised 67029 

8.712  (a)    revised:    (c)    and    (d)     

amended 67029 

8.713  (a)  and  (b)  amended 67029 

8.714  Re  vised 67029 

8.715  Amended 67029 

8.802  (c)  redesignated  as  (cKD; 

(c)(2)  added 67032 
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67029 


TITLE  48  Chapter  1-Con. 

9.107  Revised 

9.405  (a),  (d)(2)  and  (3)  amended 

67043 

9.405-1  (a)  amended:  (b)  redesig- 
nated as  (c):  new  (b)  added; 

new  (c)  revised 67033 

9.405-2  (a)  amended 67033 

9.406-1  (c)  amended 67033 

9.406-3  (eMDdv)  amended 67033 

9.407-1  (d)  amended 67033 

11.002  Amended;  interim 64765 

13.101  Amended;  interim 64767 

13.105  (c)  amended 53717 

(a)  revised;     (dXS)     and     (4) 
amended;  interim 64787 

13.106  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b);  in- 
terim  64787 

13.203-1  (0  amended &3717 

13.502  (c)  amended;  interim 64787 

13.601—13.603        (Subpart        13.6) 

Added;  interim 64787 

14.201-7  (a),  (b)(1)  and  (cKD 
amended;  (d)  redesignated  as 

(e);  new  (d)  added;  interim 62499 

14.202-3  (b)  amended 67033 

14.214  Removed;  interim 62499 

15.408  (6)  added 67033 

15.804-2  (aXl)  and  (2)  revised;  in- 
terim  62499 

15.804-8  (g)  added 67035 

15.805-3    Regulation    at    57    FR 

39586  conflrmed 67042 

15.812-1    Regulation    at    57    FR 

39587  conflrmed 67042 

15.812-2  (a)(3)  amended 67018 

15.813  Removed;  interim 62499 

15.813-1  Removed;  interim 62499 

15.813-2  Removed;  interim 62499 

15.813-3  Removed;  interim 62499 

15.813-4  Removed;  interim 62499 

15.813-5  Removed;  interim 62499 

15.813-6  Removed;  interim 62499 

15.813-7  Removed;  interim 62499 

16.301-3  (a)  and  (b)  amended:  (c) 

removed;  (d)  redesignated  as 

(c);  interim 64785 

16.403  (c)  removed;  (d)  redesig- 
nated as  (c);  Interim 64785 

16.403-1   (c)(1)  and  (2)  amended; 

(c)(3)  removed:  interim 64785 

16.403-2  (c)(1)  and  (2)  amended: 

(c)(3)  removed:  interim 64785 

19.000     (a)      introductory      text 

amended;  Interim 64785 

(b)  re  vised 67036 


19.502-4  (b)  amended 67037 

19.601  (d)  added 67036 

19.1001  Introductory  text  and  (b) 

revised;  interim 67036 

19.1005  (a)(3)  revised;  interim 67036 

19.1006  (b)(2)  revised;  interim 67037 

22.401      (b)      introductory      text 

amended:  (b)(3)  removed 67036 

22.406-3  (b)(1)  amended:  (b)(4)  re- 
moved  67038 

22.606-2  (b)  revised 67039 

(b)  corrected 5870 

22.1002-3  (a)  revised 67039 

22.1006-3  (e)  revised 67040 

22.1012-3  (d)(1)  amended 67040 

22.101^5  Amended 67040 

22.1021  Revised 67041 

25.100  Revised;  interim _ 64788 

28.301  (a)(1)  revised 67043 

30  Regulation  at  57  FR  39587  con- 
firmed  67042 

30.201-4  (b)(1)  amended;  (b)(2)  and 

(dK2)  re  vised 67043 

30.601  (b)  amended 67043 

30.602-1  (c)(1)  amended 67043 

30.602-2  (aK4)  amended 67043 

30.602-3  (a)  revised 67043 

31.109  (a)  revised 67045 

31.201-1  Existing  text  designated 
as  (a);  new  (a)  amended;  (b) 

added 67045 

31.201-2    Regulation    at    57    FR 

39590  conflrmed 67042 

31.201-6  (c)  revised 67045 

31.203  Regulation  at  57  FR  39590 

confirmed 67042 

31.205-6    Regulations   at   57    FR 

39590  and  39591  conflrmed 67042 

(o)(2)  revised:  (o)(3).  (o)(4)  and 
(oK5)  redesignated  as  (o)(4), 
(o)(5)  and   (o)(6):   new   (o)(3) 

added;  new  (oK5)  amended 67046 

31.205-10    Regulation    at    57    FR 

39590  confirmed 67042 

31.205-11    Regulation    at   57    FR 

39591  confirmed 67042 

31.205-13  Revised;  interim 3315 

31.20S-14  Revised;  interim 3316 

31.206-18    Regulation    at    57    FR 

39591  conflrmed 67042 

31.205-19    Regulation    at    57    FR 

39591  confirmed 67042 

31.205-24    Regulation    at    57    FR 

39591  confirmed 67042 

31.205-38   Regulation   at   57    FR 

39591  conflrmed 67042 
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32.402  (a)  amended 67047 

32.503-7         Introductory         text 

amended 67043 

34.000—34.005-6      (Subpart      34.0) 

Heading  added;  interim 67048 

34.100-34.104        (Subpart        34.1) 

Added;  Interim 67048 

35.010  (b)  revised 67049 

36.212  Added 67049 

36.305  Removed 67050 

36.522  Added „ 67050 

36.523  Added 67050 

37.101  Amended:  Interim 67051 

37.103  (d)  added;  interim 67051 

38.000  Revised 53717 

38.101  (a)  and  (b)  amended;  (d)  re- 
moved;   (e)   redesignated   as 

(d) 53717 

38.102  Removed 53717 

38.102-1  Removed 53717 

38.102-2  Removed 53717 

38.102-3  Removed 53717 

38.102-4  Removed 53717 

38.201  (a)  introductory  text  and 

(b)  revised 53718 

38.202  Removed 53718 

38.203  Removed 53718 

38.204  Removed 53718 

38.205  Removed 53718 

41  Added 67018 

42.203  (a)  revised 67043 

42.302   (a)(ll)   introductory   text 

and  (iv)  revised 67043 

42.705-2  (b)(2)(ii)  removed; 
(b)(2)(iii)  through  (vi)  redes- 
ignated as  (b)(2)(ii)  through 

(V) 67052 

44.201-1  (b)  revised 67052 

44.201-2  (c)  revised;  (d)  removed 

67052 

44.204  (a)(3)  revised 67053 

44.205  Removed 67053 

44.302  (b)  revised 67054 

44.304  (a)  and  (b)  amended 67054 

44.305-3  (aK2)  revised 67043 

45.311  Added 67054 

45.603  Introductory  text  amended 

67054 

47.104-4     Heading     revised;     (c) 

added 67055 

52.207-5  Added 67026 

52.208-3  Removed 67023 

52.208-8  Added 67031 

52.209-1  Amended 67056 

52.214-27  Amended;  interim 62499 

52.214-28  Amended:  interim 62499 


52.214-29        Introductory        text 

amended;  interim 62500 

52.215-23  Amended:  interim 62500 

52.215-24  Amended:  interim 62500 

52.215-25  Amended:  interim 62500 

52.215-32  Removed:  interim 62500 

52.215-37  Removed:  interim 62500 

52.215-39  Amended 67046 

52.215-40  Added 67035 

52.216-13  Amended 67052 

52.219-1  Amended 67037 

52.219-9  Amended 67057 

52.222-6  Amended 67038 

52.230-1    Regulation    at    57    FR 

39591  conflrmed 67042 

Amended 67043 

52.230-2    Regulation    at    57    FR 

39592  conflrmed 67042 

52.230-3    Regulation    at    57    FR 

39592  confirmed 67042 

Amended 67044 

52.230-4    Regulation    at    57    FR 

39593  conflrmed 67042 

52.230-5    Regulation    at    57    FR 

39593  conflrmed 67042 

Amended 67044 

52.230-6    Regulation    at    57    FR 

39591  conflrmed..... 67042 

52.234-1  Added:  interim 67048 

Corrected 5870 

52.236-26  Added 67050 

52.236-27  Added 67050 

52.241  Added 67023 

52.241-1  Added 67023 

62.241-2  Added 67023 

52.241-3  Added 67023 

52.241-4  Added 67023 

52.241-5  Added 67023 

52.241-6  Added 67024 

(b)(2)  corrected 5870 

52.241-7  Added 67024 

52.241-8  Added 67024 

52.241-9  Added 67024 

52.241-10  Added 67025 

52.241-11  Added 67025 

62.241-12  Added 67025 

52.241-13  Added 67025 

62.244-1  Amended 67053 

52.244-2  Amended 67053 

52.247-51  Amended:  introductory 

text  revised 67058 

62.247-67  Added 67055 

53.213  (a)  amended 67058 

63.214  (g)  revised 67033 

53.215-1  (h)  added 67034 

(a)  amended 67059 
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TITLE  48  Chapter  1-Con. 

53.228  (k)  and  (I)  heading  revised 

«7061 

53.301-18  Re  vised d7059 

53.301-1414  Revised 67061 

53.301-1415  Revised 67063 

53.302-17  Revised 67034 

Chapter  2— Department  of 
Defer>$e  (Parts  200-299) 

206.102  (Subpart  206.1)  Added;  in- 
terim  2888 

209.101  Revised 51132 

Regulation  at  58  FR  28464  con- 
firmed  SI132 

209.104-1    (g)(i)   heading   revised; 

(gXiil)  added 51131 

Regulation  at  58  FR  28464  con- 
firmed; (gXliXA)  revised: 
(gXllKC)  amended 51132 

209.104-70    Heading    and    (a)    re- 
vised; (c)  and  (d)  added 51131 

Regulation  at  58  FR  28464  con- 
firmed  51132 

209.106-2    Regulation    at    58    FR 

28464  confirmed 51132 

209.406-2    Regulation    at    58    FR 

28464  confirmed 51132 

209.406-4    Regulation    at    58    FR 

28464  confirmed 51 132 

213.000  Revised 50651 

213.101  Revised 50651 

213.404  (a)  revised 50851 

213.505-3  Revised 50651 

216.307  Added 53116 

225.9  Regulation  at  58  FR  28467 

confirmed 51132 

225.702  Regulation  at  58  FR  28467 

confirmed 51132 

Revised 51133 

225.770-1    Regulation    at    58    FR 

28467  confirmed 51132 

225.7002-2   Regulation   at  58   FR 

28467  confirmed 51132 

225.7002-^   Regulation   at  58   FR 

28467  confirmed 51132 

225.7003-2   Regulation   at  58   FR 

28467  confirmed 51132 

225.7005    Regulation    at    58    FR 

28467  confirmed 51132 

225.7014-1    Regulation   at  58   FR 

28467  confirmed 51132 

225.7014-2   Regulation  at  58   FR 

28467  confirmed 51132 

225.7014-3    Regulation   at   58    FR 

28467  confirmed 51 132 


225.7015-1    Regulation   at  58   FR 

28467  confirmed 51132 

225.7015-3  Regulation  at  58   FR 

28467  confirmed 51 132 

225.7017-1    Regulation   at   58    FR 

28468  confirmed 51 132 

225.7017-2   Regulation  at  58   FR 

28468  confirmed 51132 

225.7018  Regulation  at  58  FR 
28468  confirmed 51132 

225.7018-1   Regulation  at  58   FR 

28468  confirmed 51132 

225.7018-2    Regulation   at   58    FR 

28468  confirmed 51132 

225.7018-3   Regulation   at   58   FR 

28468  confirmed 51132 

225.7019  Regulation  at  58  FR 
28468  confirmed 51132 

225.7019-1    Regulation   at  58   FR 

28468  confirmed 51132 

225.7019-2    Regulation   at   58    FR 

28468  confirmed 51 132 

225.7019-3   Regulation   at   58    FR 

28468  confirmed 51 132 

225.7019-^   Regulation  at  58   FR 

28468  confirmed 51132 

225.7102  Regulation  at  58  FR 
28468  confirmed 51132 

225.7103  Regulation  at  58  FR 
28468  confirmed 51132 

225.7104  Regulation  at  58  FR 
28468  confirmed 51132 

225.7200—225.7203  (Subpart  225.72) 
Regulation    at   58    FR   28469 

confirmed 51132 

225.7303-2  (a)  revised 50511 

226.7100  Revised 5870 

226.7104  Added 5870 

231.205-6  (aX2)  Introductory  text 

added:  interim 2331 

231.205-70  Added;  interim 1748 

231.303  (3)  added 2331 

231.603  Introductory  text.  (1) 
through  (10).  (11)  introduc- 
tory text.  (1).  (ii)  and  (12) 
through  (15)  redesignated  as 
(1)  introductory  text,  (1) 
through  (X),  (xi)  introduc- 
tory text.  (xlXA).  (B)  and 
(xii)    through    (xv);    new    (2) 

added:  interim 2331 

231.703  Revised 2331 

235  Authority  citation  revised 4570 

235.006  (a)  and  (bXiv)  added:  in- 
terim  4570 
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235.7000-235.7006  (Subpart  235.70) 

Added 52443 

237.104  (bXii)  revised;  interim 2888 

242.705-3  Added 531 16 

242.1202  Added:  interim 1749 

242.1204  Added;  interim 1749 

247.270-5  Revised:  interim 50852 

247.270-6  Revised:  interim 50852 

252.203-7001  Regulation  at  58  FR 

28471  confirmed 51 132 

252.209-7001  Revised 51 131 

Regulation  at  58  FR  28471  con- 
firmed   51132 

252.209-7002  Regulation  at  58  FR 

28471  confirmed 51132 

Amended;  (aXD,  (2).  (3)  and  (b) 

revised 51 133 

252.209-7003  Added 51 131 

252.209-7004  Added 51 131 

252.216-7002  Added 531 16 

252.219-7003  Regulation  at  58  FR 

28472  confirmed 51 132 

252.219-7007  Regulation  at  58  FR 

28472  confirmed 51132 

252.219-7009  Regulation  at  58  FR 

28472  confirmed 51 132 

252.222-7001  Regulation  at  58  FR 

28472  confirmed 51132 

252.223-7006  Regulation  at  58  FR 

28472  confirmed 51 132 

252.225-7016  Regulation  at  58  FR 

28473  confirmed 51132 

252.225-7025  Regulation  at  58  FR 

28473  confirmed 51 132 

252.225-7026  Regulation  at  58  FR 

28474  confirmed 51132 

252.225-7033  Regulation  at  58  FR 

28474  confirmed 51 132 

252.227-7013  Regulation  at  58  FR 

28474  confirmed 51 132 

252.231-7001  Regulation  at  58  FR 

28474  confirmed 51 132 

252.233-7000  Regulation  at  58  FR 

28475  confirmed 51 132 

252.237-7020  Regulation  at  58  FR 

28475  confirmed 51 132 

252.237-7021  Regulation  at  58  FR 

28475  confirmed 51 132 

Chapter  5— General  Services 
Administration  (Parts  500—599) 

501.105  Revised  (0MB  numbers) 
63260 

525.203  Revised 64856 

525.205  Revised 64857 

525.402  (a)  revised 64857 


538.203-7  (d)  revised 63260 

538.203-71    Heading    revised;    (e) 

added 52451 

538.272  Added 52451 

552.225-8  Revised 64857 

552.225-9  Revised 64857 

552.225-72  Amended 64858 

552.225-75  Revised 64858 

552.238-75  Revised 63260 

552.238-76  Added 52452 

552.270-1  Amended 52253 

552.270-21  Amended 52253 

552.270-25  Amended 52253 

552.270-28  Amended 52253 

552.270-31  Revised.... 52253 

552.27041  Added 52253 

570.702-22  Revised 52254 

570.702-32  Added 52254 

Chapter  6— Department  of  State 
(Parts  600-699) 

600.000  Amended 66750 

601  Authority  citation  revised 66750 

601.101—601.105     (Subpart     601.1) 

Added 66750 

601.201-1  Amended 66750 

601.301  Revised 66751 

601.302  (a)  amended 66751 

601.303  (c)  revised 66751 

601.403  Amended 66751 

601.404  Amended 66751 

601.405  Amended 66751 

601.470  Amended 66751 

601.471  (a)  introductory  text 
amended;  (aXD  and  (b)  re- 
vised  66751 

601.570  Revised 66751 

601.602-1  (a)  and  (b)  amended 66751 

601.602-3  (bXl)  and  (c)  amended: 

(bX2)  revised 66751 

601.602-3-70  Revised 66751 

601.603-3  Revised 66752 

601.603-70  Revised 66752 

601.670  Revised 66753 

602  Authority  citation  revised 66750 

602.101-70  Amended 66753 

602.201—602.201-70  (Subpart  602.2) 

Removed 66753 

603  Authority  citation  revised 66750 

603.104— «03.104-11  (Subpart  603.1) 

Added 66753 

603.203  Amended 66754 

603.303  (c)  amended 66754 

603.601  Added 66754 

603.670  Added 66754 
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TITLE  48  Chapter  6-Con. 

603.704—603.705     (Subpart     603.7) 

Added 667S4 

604  Authority  ciUtlon  revised 66750 

604.202  Amended 66754 

604.7002  (a)  and  (b)  revised:  (c) 

amended 66754 

605  Authority  citation  revised 66750 

605.202-70  (a).  (cKD  and  (2)  intro- 
ductory text  amended;  (b), 
(c)(2)(i),  (ii)  and  (d)  revised: 

(e)  added 66754 

605.207  (a)(1)  added 66755 

605.303  (Subpart  605.3)  Added 66755 

605.403  Added 66755 

605.502  Revised 66755 

606  Authority  citation  revised 66750 

606.101-70  Amended 66755 

606.302-1  Added 66755 

606.302-4  Added 66755 

606.302-6  Added 66755 

606.303-1  Amended 66755 

606.304  (a)(2)  and  (d)  added 66755 

606.304-70  Revised 66756 

606.370  Added 66756 

606.501  Revised 66756 

606.570  Added 66756 

608  Authority  citation  revised 66750 

608.402—608.402-70  (Subpart  608.4) 

Removed 66756 

609  Authority  ciUtlon  revised 66750 

609.202  Amended 66756 

609.404  Amended 66756 

609.405  Revised 66756 

609.405-70  (c)  removed:  (a)  and  (b) 

redesigrnated  as  (b)  and  (c): 
(a)  introductory  text  redes- 
ignated as  (a):  new  (a)  re- 
vised  66756 

610  Added 66756 

613  Authority  citation  revised 66750 

613.6-70  Added 66756 

613.103-70  (a)  and  (b)  designation 

removed 66757 

613.502-2  Revised 66758 

613.505-1  Added 66757 

613.505-70  Added 66756 

613.507-70  Amended 66756 

614  Authority  citation  revised 66750 

614.201-7-70  (a)(1)  and  (d)  re- 
moved; (aK2)  redesignated  as 

(a):  (b)  amended:  (c)  revised 
66756 

614.404-1  Amended 66758 

615  Authority  citation  revised 66750 

615.106-70  Amended 66758 


615.403—615.413-2  (Subpart  615.4) 

Added 66758 

615.504—615.506     (Subpart     615.5) 

Added 66758 

615.604  Added 66759 

615.607  Amended 66759 

615.608  Amended 66759 

616  Authority  citation  revised 66750 

616.102-70  Revised 66759 

616.203-4  Amended 66759 

616.301-3  Amended 66759 

616.306  Amended 66759 

616.603-2  Amended 66759 

617  Authority  citation  revised 66750 

617.102-2  Amended 66759 

617.102-3  Added 66759 

617.201-70  Amended 66759 

617.204  Added 66759 

617.207  Removed 66759 

617.207-70  Removed 66759 

617.502  Amended 66759 

617.504-70  Added 66759 

619  Authority  citation  revised 66750 

Nomenclature  change 66759 

619.201  (c)  and  (d)(5)  amended 66759 

619.501  Added 66759 

619.506  Added 66759 

619.705-1  Added 66760 

619.705-3  Amended 66760 

619.705-6-70  (b)  amended 66760 

619.708-70  Added 66760 

619.801  Revised 66760 

619.810  Added 66760 

619.812  Added 66760 

619.870  (b)  amended 66760 

622  Authority  citation  revised 66750 

622.401  Added 66760 

622.404-6  (b)(6)  added 66760 

622.406-3  Added 66760 

623  Authority  citation  revised 66750 

623.302-70  (Subpart  623.3)  Added 

66760 

623.470-^.480     (Subpart     623.4) 

Added 66760 

625  Authority  citation  revised 66750 

625.102  Revised 66762 

625.108  Amended 66762 

625.202  Revised 66762 

625.203  Added 66762 

625.304  Amended 66762 

625.901  Revised 66762 

625.1003  (Subpart  625.10)  Removed 

66762 

627  Added 66763 

628  Authority  citation  revised 66750 

628.101—628.106-6   (Subpart   628.1) 

Added 66763 
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628.203— €28.203-7  (Subpart  628.2) 

Added 66763 

628.305—628.307-70  (Subpart  628.3) 

Added 66763 

631  Added 66764 

632  Authority  citation  revised 66750 

632.111-632.111-70  (Subpart  632.1) 

Removed 66764 

632.402  Existing  text  designated 

as  (c)(l)(lii);  (b)  added 66764 

632.407  Added 66764 

632.703-3  (Subpart  632.7)  Added 66764 

632.803  (Subpart  6328)  Added 66764 

632.908  Added 66764 

633  Authority  citation  revised 66750 

633.104  Introductory     text     re- 
moved; (a)(1)  amended 66764 

633.105  Introductory     text     re- 
moved; (a)  and  (c)  amended 
66764 

633.214-70  Added 66764 

634  Authority  citation  revised 66750 

634.001  (b)  and  (c)  amended 66766 

634.001-70  Amended 66766 

634.003  (a)  revised;  (b)  amended 

66766 

634.005  Added 66766 

634.005-6  Added 66766 

636  Authority  citation  revised 66750 

636.101-70  Amended 66766 

636.602  Revised 66766 

637  Authority  citation  revised 66750 

637.104-70  (f)  amended 66766 

637.106  Added 66766 

637.110  Revised 66766 

637.204—637.270     (Subpart     637.2) 

Removed 66766 

639  Added 66766 

642  Authority  citation  revised 66750 

642.270  Revised 66766 

642.271  Amended 66766 

643  Authority  citation  revised 66750 

643.102-70  (b)  revised 66767 

647  Added 66767 

649  Added 66767 

651  Added 66767 

652  Authority  citation  revised 66750 

652.202-70  Removed 66767 

652.203-70  Added 66767 

652203-71  Added 66767 

652.206-70  Added 66767 

652.214-70  Removed;  new  652.214- 

70  redesignated  from  652.214- 

71  and  amended 66767 

652.214-71        Redesignated        as 

652.214-70:  new  662.214-71  re- 


designated    from     652.214-72 

and  amended 66767 

652.214-72        Redesignated        as 

652.214-71 66767 

652.216-70  Amended 66768 

652.216-71  Added 66768 

652.219-70  Added 66768 

652.223-70  Added 66768 

652.223-71  Added 66768 

652.223-72  Added 66768 

652.223-73  Added 66769 

652.223-74  Added 66769 

652.223-75  Added 66769 

652.223-76  Added 66769 

652.223-77  Added 66769 

652.223-78  Added 66769 

652.228-71  Added 66770 

652.228-72  Added 66770 

652.228-73  Added 66770 

652228-74  Added 66771 

652.228-75  Added 66771 

652.228-76  Added 66771 

652.228-77  Added 66771 

652.232-70  Revised 66771 

652.232-71  Revised 66772 

652.237-70  Revised 66772 

652.237-71  Added 66772 

652237-72  Added 66772 

652.242-70  Amended 66772 

652.242-72  Amended 66772 

653  Authority  citation  revised 66750 

663.213-70  Revised 66773 

653.217  Added 66773 

653.217-70  Added 66773 

653.219  Added 66773 

653.219-70  Added 66773 

653.302  Removed 66773 

670  (Subchapter  I)  Removed 66773 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

909.500  Amended 66264 

909.570-3  Amended 66264 

909.570-4  (a)  amended:  (b)(4)  and 

(7)  revised 66264 

909.570-5  Revised 66264 

909.570-6  Revised 66265 

909.570-7  Revised 66265 

909.570-8  Revised 66265 

909.570-9  (a)  introductory  text  re- 
vised; (a)(3)  amended 66265 

909.570-10  Revised 66266 

909.570-12  Revised 66266 

909.570-14  (b)(4).  (5).  (7),  (8)  and 
(12)  revised;  (b)(6).  (9)  and 
(11)  amended 66266 
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TITLE  46  Chapter  9-Con. 

909.570-15  (a)  amended 66266 

917.502— 917.50S-71  (Subpart  917.6) 

Removed 64790 

952.209-70  Revised 66266 

952.209-71  Removed 66267 

952.209-72        Heading        revised: 

amended 66267 

970.5204-36       Heading       revised; 

amended 66267 

Chapter  16— Office  of  Personnel 
MarKjgement  Federal  Employ- 
ees Heoltti  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1652.215-70       Heading       revised; 

amended;  Interim 62346 

Ctiapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.104-370  (a)  amended 66268 

1801.270  Amended 66266 

1801.271  (a)(1)  amended:  (aX2)  re- 
vised  66266 

1801.272-1  Amended 66266 

1801.603-2  (dK3)  revised 66268 

1808.104-11  (b)  amended 66268 

1803.804  (a)  and  (b)  amended 66268 

1804.601  Amended 66268 

1804  602  Amended .66268 

1804.671-4  (k)  and  (nK3)  amended 

66268 

1804.7101  (a)  amended 66269 

1806.202    Regulation    at    58    FR 

69246  confirmed 66268 

1806.303-270  Amended 66269 

1807.7102  Revised 66269 

1807.7103-1  Revised 66269 

1807.7204  (b)  amended 66269 

1808.302  (a)  amended 66269 

1808.405  (a)  and  (b)  redesignated 

from     1806.405-1;     new     (a) 

amended 66269 

1808.405-1   Heading  removed;   (a) 
and     (b)     redesignated     as 

1808.405  (a)  and  (b) 66269 

1812.308-70  (e)  amended 66269 

1815.804-3  (aK4)  and  (d)  amended 

66269 

1815.805-5  (e)  amended 66269 

1819.505-70  Regulation  at  59  FR 

38131  confirmed 66268 

1819.708-70  (b)  amended 66269 

1822.406-13  Amended .66269 


822.807  Amended 66269 

825.7200  Amended 66270 

828.001  Removed 65729 

828.371  Revised 65729 

829.203  (a)  amended 66270 

833.103  (a)  revised:  (c)  amended 

66270 

835.016^70  (bX6)  removed 66270 

837.101—1837.170  (Subpart  1837.1) 

Revised 60917 

837.202-71  Amended 66270 

842.101  Amended 66270 

842.1004  Amended 66270 

842.1203    (a)    introductory    text 

and  (cKD  amended 66270 

842.1203-70  (c)  amended 66270 

844.305  Amended 66270 

852.103-70  Amended 66270 

852.204-70  Amended 66270 

852.228-72  Revised 65730 

852.228-76  Revised 65730 

852.228-78  Revised 65731 

852.237-71  Revised 60917 

853.103  Amended 66270 

853.108  Amended 66270 

870.103  Appendix  I  amended 66271 

870.303  Appendix  I  amended 66270 

871  Revised 59378 

Ctiapter  99— Cost  Accounting 
Standards  Board,  Otfice  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9903.102  Amended;  0MB  number 

55753 

9908.201-1  (a)  revised;  (bXlO)  re- 
moved  55753 

9903.201-2  (a)  amended:  (c)  added 

55753 

9903.201-3  Amended;  introductory 
heading  redesignated  as  (a) 
heading;  introductory  text 
and  (a)  through  (d)  redesig- 
nated as  (a)(1)  introductory 
text    and    (1)    through    (Iv); 

(a)(2)  added 55754 

9903.201-4  (aXl)  and  (2)  revised; 

(e)  added 55755 

9903.201-6  (a)  revised 55756 

9903.201-7  Added 55756 

9908.202-1  (f)  added 55756 

9903.202-5  Revised 55757 

9903.202-6  Added 55757 

9903.202-10  Added 55757 
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9903.301  Existing  text  designated 

as  (a);  (b)  added 55770 

9905  Added 55770 

Proposed  Rules: 

1—99  (Oh.  I) 2282.  2302,  2370.  3492 

3 61738.61740 

4 66408 

9 65623 

14 66408 

15 66408 

18 53706 

22 61399.  60686,  65623 

25 66408 

28 65623 

31             51399,  60686.  64268.  64542,  65460 
32 


33. 
37.. 
39. 


....3988 
....2630 
..64268 

.2630 


42  51399.  60686,  64268,  65460,  65464 

2630 

44 65623 

45 52277 

2370 

49 61734 

50 66408 

.2630 


52  52277.  61734.  61738.  61740,  64268. 

65460,  65464.  65623.  66408 

2370.2630 

53 5830 


204 66884 

210 66287 

4878 

215 66287 

4878 

219 64185 

4144 

231 2924 

242 50539,  62704 

252 64185,  66287 

4144.4878 

253 66884 

900—999  (Ch.  DC) 56421 

912 

915 

917 

923 


....4397 
.54421 
.64791 

....2727 


931 54421 

942 54421 

951 54421 

952 54421 

4397 


970. 


.52505,  54421 

2727,  4397 


1516 5888 

1552 5888 

1815 51154 

1819 51154 

1827 51936 

1852 51 154,  51936 

1870 51154 

5452 64185 

4144 

6101 ...61861 

3948 

9903 60948 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1  —99) 

1.23  (1)  revised 2891 

1.45  (a)(10)  revised 2891 

1.54  (bXll)  added 2891 

1.59  (b)(2)  and  (j)  removed;  (bX3) 
through  (9)  and  (k)  through 
(q)  redesignated  as  (b)(2) 
through  (8)  and  (j)  through 

(p);  new  (b)(4)(ii)  removed 2891 

1.70  Added 2891 

Ctiopter  I— Reseorcti  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

171.7  (aX3)  table  amended.... 55 172.  64744, 

67405 

171.8  Amended 67406 

171.11  (d)(5)  amended 67406 

171.12  (b)  introductory  text 
amended 67406 

171.14  Regulation  at  59  FR  48763 
eff.  date  confirmed  as  9-22-94 

53116 

Revised 67406 

172.101  (cX3),  (13)  and  (kXD 
through  (5)  revised;  (g) 
amended 67407 

(cXll)   introductory   text  and 

(12)(iii)  amended 67408 

Table  revised 67409 

Appendix  B  amended 67485 

172.102  (cXD.  (2)  and  (3)  amended 
67485 

172.203  (kX3)  amended;  (1X3)  and 

(o)  added 67486 

(mXD  amended 67487 

172.204  (aX2)  amended 67487 
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TITLE  49  Chapter  l-Con. 

172.320  (b)  amended 67468 

172.325  (c)  amended «74«9 

172.400a  (c)  and  (d)  added 67490 

172.402      (a)(1)      revised;      (a)(2) 

amended;  (f)  and  (g)  added 67490 

172.411  (d)  amended 67490 

172.416  (b)  amended 67490 

172.430  (b)  amended 67490 

172.540  (b)  amended 67490 

172.547  (b)  amended 67490 

172.564  (b)  amended 67490 

173.2a  (b)  table  amended 67490 

173.9  (e)  added 67490 

173.21  (f)(2)  amended 67490 

173.22  (a)(2)(lll)  and  (Iv)  redesig- 
nated as  (a)(2)(iv)  and  (v); 
new  (aK2)(ili)  added;  (a)(3)(i) 

and  (4)  revised 67491 

173.24  (c)(1)  and  (eK4)(il)  amend- 
ed; (d)  revised 67491 

173.25  (a)  introductory  text  re- 
vised; (b)  added 67491 

173.28    (b)(4)    revised:    (bK7)   and 

(c)(4)  added 67491 

(cKlKD  and  (3)  amended 67492 

173.33  (d)(3)  amended;  (h)  added 

55172 

(cX5)  amended 67492 

173.52  (b)  Table  1  amended 67492 

173.59  Amended 67492 

173.60  (b)(15)  added 67492 

173.62  (a),  (c)  table  and  (d)  re- 
vised; (b)  table  amended 67492 

(e)  amended 67506 

173.115  Heading  and  (b)  Introduc- 
tory text  revised 67506 

173.120  (a)  revised;  (b)(2)  amended 
67506 

(cKlXlkA).     (B)     and     (iiXA) 
amended 67507 

173.121  (b)(l)(il)  amended; 
(bXlKiv)  table  and  (2X1)  re- 
vised  67507 

173.124  Heading  and  (aX2)  revised 

67507 

173.128  (a)  introductory  text, 
(cX2)  and  (3)  amended;  (bX7) 
revised;  (c)(4)  removed;  (d) 
redesignated  as  (e);  new  (d) 
added 67508 

173.136  (a)  revised 67508 

173.137  Introductory  text  amend- 
ed; (a),  (b)  and  (c)  revised 67508 

173.150  Heading  and  (d)  revised; 
(a),  (b)  introductory  text  and 
(3;  amended 67508 


173.152  (bX3)  revised 67508 

173.158  (fX3)  added 67509 

173.164  (b).  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  new 
(c)  introductory  text  revised; 
(aXD.     (2)     and     new     (cKD 

amended;  new  (b)  added 67509 

173.166  Heading,  (b)  and  (dXD  re- 
vised; (a),  (0).  (dK2)  and  (f) 

amended 67509 

173.171  (a)  amended 67509 

173.173  Heading  and  (b)  introduc- 
tory text  revised 67509 

173.185  Revised 67509 

173.189  Added 67511 

173.196  (f)  amended 6751 1 

173.201  (b)  and  (c)  amended 67518 

173.202  (b)  and  (c)  amended 67518 

173.203  (b)  and  (c)  amended 67518 

173.211  (c)  amended 67511 

(b)  and  (c)  amended 67518 

173.212  (c)  amended 67511 

(b)  and  (c)  amended 67518 

173.213  (c)  amended 67511 

(b)  and  (c)  amended 67518 

173.224  Revised 67511 

173.225  (e)(2)  amended 55172 

(a)    amended;    (b)    table    and 

(eX3Xii)  revised;  (cX5)  added 
67511 

173.226  (cXl)  amended 67517 

173.304  (aK2)  table  amended 67517 

173.306    (aK3Kv)    revised;    (a)(4) 

added 67517 

173.315      (oXD      revised:      (oK2) 

amended 55172 

173  Appendix  A  removed;  Appen- 
dixes E  and  F  amended;  Ap- 
pendix H  added 67517 

174.61      Heading      revised:      (a) 

amended;  (c)  removed 64744 

174.63  Revised 64744 

175.10  (aX4)  introductory  text 
and  (13)  revised;  (aK12)  intro- 
ductory text  amended;  (a)(17) 

removed:  (aK26)  added 67518 

175.33  (aXl)  introductory  text,  (6) 

and  (7)  amended 67518 

176.27  (c)  added 67518 

176.76  (i)  added 67519 

177.841  (e)(3)  amended 67519 

178.2  (a)  revised;  (e)  added 67519 

178.3  (a)  introductory  text  and 
(b)  revised;  (aK2)  and  (4) 
amended;  (aK5)  added 67519 


178.337-1    (aX3),    (eKD    and    (2) 

amended 55172 

178.337-9  (b)(7Xi)  removed; 
(bK7)(li)  and  (ill)  redesig- 
nated as  (b)(7)(l)  and  (11) 55173 

178.337-11      (a)(2)      Introductory 

text  revised 55173 

178.338-9  (cK2)  revised 55173 

178.338-11   (c)   introductory   text 

amended 55173 

178.345-1  (c)  amended:  (1X2)  re- 
vised  55173 

178.345-3  (b)  and  (c)  revised 55173 

(d)  removed;  (e).  (f)  and  (g)  re- 
designated as  (d),  (e)  and  (f); 
(aXl),  (3)  and  new  (d)  amend- 
ed  55174 

178.345-5  (f)  added 55175 

178.345-6  (a)  and  (b)  amended 55175 

178.345-8  (a)(3),  (b)  introductory 
text,  (1),  (c)  Introductory 
text,  (1)  and  (dK3)  revised;  (e) 

added 55175 

178.345-10  (b)(3Xi)  and  (11)  revised 

55175 

178.345-13  (c)  heading  added 55176 

178.345-14  (d)  amended 55176 

178.345-15     (b)(2)     amended;     (e) 

added 55176 

178.346-1  (d)(9)  and  (10)  added 55176 

178.346-2  (a)  designation  re- 
moved; amended 55176 

178.346-10  (bXD  and  (2)  amended; 
(bK3)  added;  (cXD  and  (dXD 

revised 55176 

178.346-13  (c)  revised 55176 

178.502  (a)  introductory  text,  (1) 
introductory  text  and  (3) 
amended 67519 

178.503  (d)  redesignated  as  (e);  (a) 
introductory  text,  (9),  (10), 
(c)  and  new  (e)  illustration 
revised:  (aXll)  and  new  (d) 
added 67519 

(eX2)  amended 67521 

178.508  (b)(2)  amended 67521 

178.512  (a)(1),   (2)   and   (bX2)   re- 
vised; (a)(3)  and  (4)  removed 
67521 

178.513  (bX2)  and  (3)  redesignated 
as  (b)(3)  and  (4);  new  (b)(2) 
added 67521 

178.516  (bXl)  and  (2)  amended: 
(b)(3)(iii),  (4)  and  (5)  redesig- 
nated as  (bX4),  (5)  and  (6) 67521 

178.521  (bK2)  amended 67521 


178.522  (aK9),  (bX4)  and  (5) 
amended;  (aXlO)  and 
(bK3Kviii)  revised;  (aXU)  and 
(b)(3Xix)  added 67521 

178.601  (k)  redesignated  as  (1); 
(b),  (g)(2)(i).  (vl)  and  new  (1) 
revised;  new  (k)  added 67521 

(gX2)  introductory  text,  (5Xi) 
and  (li)  amended 67522 

178.602  (c)  amended 67522 

178.603  (a)  introductory  text  and 

(c)  amended;  (0(1)  revised 67522 

178.604  (d)  amended 67522 

178.606  (cKl)  amended 67522 

178  Appendix  C  added 67522 

180.403  Amended 55177 

180.405  (OdXiii)  and  (4)  introduc- 
tory text  amended:  (h)  re- 
vised  55177 

180.407  (c)  table,  (lX4Xvlll)  and 
(Ix)  amended:  (eXD  and  (hK2) 
revised;  (1)(5),  (6)  and  (7)  re- 
designated as  (1X6),  (7)  and 
(8);  (lX4)(x)  and  new  (5)  added 

55177 

(dXDCii).  (e)(2Kii)  and  (gXlXiv) 
amended;      (e)(4)      removed; 

(eK5)  redesignated  as  (eX4) 55178 

180.413  Revised 55178 

199  Authority  citation  revised 62227, 

62239.62246 

199.3  Amended 62227 

199.11  (c)  revised 62227 

199.225  (aX2),  (b)(4Xii)  and  (ill) 
redesignated  as  (a)(2)(i), 
(bX4Xiii)   and   (iv);    (aX2Xii) 

and  new  (bX4Xii)  added 62239 

(dKD  re  vised 62246 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

219  Authority  citation  revised 60563, 

62228,  62239 

Announcement 67641 

219.5  Amended 62228 

219.209  Corrected 50699 

219.300  (d)  added 62239 

219.302  (f)  removed 62239 

219.303  Revised 60563 

219.501  (e)  removed;  (a)  through 

(d)  redesignated  as  (b) 
through  (e);  new  (a)  added; 
new  (b)  through  new  (e)  re- 
vised  60564 

219.602  Added 62228 
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TITLE  49  Chapt»f  ll-Coo. 

219.801  Corrected 506W 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

Chapter        III        Nomenclature 

changes «032i 

382  Authority  citation  revised 60323 

Authority  citation  revised 2032 

382.107  Amended 40323.  42229 

382.115  (a)  revised 2032 

382.308  (b)(2)  redesignated  as 
(bK4);     new     (b)(2)     and     (3) 

added 62240 

382.305  Revised 42229 

382.307  (e)(2)  and  (3)  redesignated 
as  (e)(4)  and  (5);   new  (eX2) 

and  new  (3)  added 42240 

387.3  (c)  revised 43923 

387.5  Amended 43923 

387.7  (d)(3)  revised 43923 

387.9  Revised 43923 

387.15  Amended 43924 

387.17  Revised 43924 

390  Authority  citation  revised 40323. 

47554 
390.3  (b)  through  (0  redesigrnated 
as  (c)  through  (g);  new  (b) 

added 47554 

390.5  Amended 40323 

390.50—390.60  (Subpart  C)  Added 

47554 

391  Determination 59344 

Authority  citation  revised 40323 

391.11  (bXll)  removed;  (b)(12)  re- 
designated as  (bKll) 40323 

391.35  Removed 40323 

391.37  Removed 40323 

391.51  (b)(2).  (cK3).  (4)  and  (dX2) 
amended;  (cK5)  and  (dK3)  re- 
moved; (dX4)  redesignated  as 

(dX3) 40323 

391.61  Revised 40323 

391.67  Revised 40324 

391.68  Revised 60324 

391.69  Revised 60324 

391.71  (a)  amended 40324 

Heading,   (aXD  uid  (bK3)  re- 
vised  43924 

391.73  Revised 40324 

391.83  (c)  revised 56 

392  Authority  citation  revised 40324. 

43924 
392.9a  Removed 40324 

392.10  (aX2)  through  (5)  and  (bXD 
revised 43924 


392.12  Removed 60524 

392.18  Removed 40324 

392.21  Removed 40324 

392.25  Revised 43925 

392.30  Removed 60324 

392.31  Removed 40324 

392.32  Removed 40324 

392.40  Removed 60324 

392.41  Removed 40324 

392.42  (Subpart  E)  Heading  re- 
vised  40324 

392.61  Removed 40324 

392.62  Removed 40324 

392.65  Removed 40324 

392.69  Removed 40324 

395  Authority  citation  revised 60324 

395.2  Amended 60324 

396  Authority  citation  revised 60324 

396.3  (b)(4)  removed;  (bX5)  redes- 
ignated as  (bX4):  (bX3) 
amended 60324 

397  Authority  citation  revised 51530, 

63925 

397.5  Revised 63925 

397.7  Revised 63925 

397.9  Removed 51830 

397.13  Revised 63925 

397.19  Revised 63925 

397.61—397.77  (Subpart  C)  Added 

51S30 

397.201  (a)  revised;  (c)  amended 

51534 

397.203  (aX3)  revised 51634 

350—399  (Subchapter  B)  Appen- 
dix H  added 67556 

Chapter  III  Appendixes  A  and  C 

removed 60324 

Chapter  V— National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

501.7  (aM2)  and  (3)  revised;  (aX4) 
added 64163 

501.8  (f)  introductory  text  and  (g) 
heading  revised 64163 

541  Authority  citation  revised 64168 

541.3  Revised;  eff.  10-25-95 64168 

541.4  Revised;  eff.  10-2S-95 64168 

541.5  Revised;  eff.  10-25-95 64168 

541  Appendix  A  heading  and  Ap- 
pendix B  revised;  eff.  10-25-95 
64169 

555  Authority  citation  revised 1750 

555.9  (cXl)  revised 1750 


567  Authority  citation  revised 64170 

567.4      (k)      introductory      text 

amended 64170 

571  Technical  correction 51229 

571.108  Amended;  eff.  11-1-95 54839 

Corrected 61656 

Amended 1752 

571.109  Corrected 51229 

571.121  Amended 2896 

571.131  Regulation  at  59  FR  26761 

confirmed 5337 

571.208  Amended 60918 

571.210  Amended 3775 

571.303  Amended 2543 

571.304  Amended 66776 

572  Authority  citation  revised 2897 

572.41  (a)  introductory  text,  (3), 

(4),  (5)  and  (c)  revised 52091 

572.42  (a)  introductory  text  re- 
vised  52091 

572.43  (a)  revised 52091 

572.44  (bKl)  and  (c)  revised 52091 

572.40-572.44  (Subpart  F)  Appen- 
dix A  added 52092 

572.74  (cX2)  revised 2897 

591  Authority  citation  revised 52097 

591.4  Introductory  text  revised 52097 

591.6  (c)  revised 52097 

591.10  (b)  and  (c)  revised 52097 

591  Appendix  A  amended;  Appen- 
dix B  added 52097 

592  Authority  citation  revised 52098 

592.1  Revised 52098 

592.4  Introductory  text  revised 52098 

592.6  (g)(2Ki)  revised 52098 

592.7  (c)  amended 52098 

592.8  (g)  revised 52098 

Chapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

604.9  (bxaxiv)  revised 51134 

653  Authority  citation  revised 62230 

653.7  Amended 62230 

653.47  Revised 62230 

654  Authority  citation  revised 62240 

654.33  (b)  redesignated  as  (bXD; 

(bX2)  added 62240 

654.37  (dX2)  and  (3)  redesignated 
as  (d)(3)  and  (4);  new  (dX2) 
added 62240 


Chapter  VIII— National  Transpor- 
tation Safety  Board  (Parts 
800-899) 

821  Authority  citation  revised 59046 

821.1  Amended 59046 

Regulation  at  58  FR  11380  con- 
firmed  59054 

821.2  Regulation  at  58  FR  11380 
confirmed;  revised 59054 

821.3  Added 59044 

821.6  (d)  revised 59046 

821.7  (a)  and  (b)  revised 59044 

821.8  Revised „ 59047 

821.9  Re  vised 59047 

821.11  Revised 59047 

821.12  Revised 59047 

821.14  (a)  revised 59047 

821.19  (b)  revised;  (d)  added 59047 

821.20  (b)  and  (c)  revised 59048 

821.24  (a),  (d)  and  (e)  revised 59048 

821.30  (a)  revised 59048 

Regulation  at  58  FR  11381  con- 
firmed   59054 

821.31  (a)  revised 59048 

821.36  (a)  revised 59048 

821.37  (a)  revised 59048 

821.38  Revised 59048 

821.42  (c)  removed;  (d)  redesig- 
nated as  (c) 59049 

821.43  Revised 59049 

821.47  Revised 59049 

821.48  (e)  revised;  (f)  removed;  (g) 
redesignated  as  (0 59049 

821.49  Revised 59049 

821.50  (a)  and  (b)  revised 59049 

821.54—621.57  (Subpart  I)  Heading 

revised 59049 

821.54  (a)  revised 59049 

821.55  (a),  (b)  and  (c)  revised;  (f) 
added 59049 

821.56  (a)  revised 59050 

821.57  (b)  and  (c)  revised 59050 

821.63  (b)  revised 59050 

821.64  Revised 59050 

Regulation  at  58  FR  11381  con- 
firmed  59054 

826.2  Regulation  at  58  FR  11381 
confirmed 59054 

826.3  Regulation  at  58  FR  11381 
confirmed;  (a)  revised 59054 

Chapter  X— Interstate  Commerce 
Commission  (Parts  1000—1399) 

1002.1  (d).  (eXD  and  (f)(6)  table 

revised 47443 
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TrrLE49  Choptef  X— Con. 

1002.2  Table  corrected 52372 

(c)  and  (dKD  revised 63727 

(f)  revised 67643 

(f)  table  amended 2544 

(0  table  corrected 44T7 

1011  Authority  citation  revised 

66505 

1011.6  (e)  revised 2544 

1011.16  (aKlKlv)  added 65505 

1039.11  (a)  table  amended 51134. 59663. 

63925 
1130  Authority  citation  revised 

2544 

1130.2  (f)  amended:  (g)  added 2544 

1160  Revised 63728 

1161  Removed 63730 

1162  Removed 63730 

1163  Removed 63730 

1166.3  (c)  amended 63730 

1249.11    Corrected;    CPR   correc- 
tion  52099 

Proposed  Rules: 

40 3371 

107 5822 

136 65878 

171 51157.  65860 

4879.  5889 

172 51 157.  65860 

4879 

173 51 157.  65860 

4879.5889 

174 51157 

4879 

175 51157 

4879 

176 51157 

4879 

177 51157 

4879 

178 51 157.  65860 

; 4879 

179 51157 

4879 

180 51157 

4879 

192 52863 

195 52863 

214 1761 

215 67266 

225 59744.  66501 

239 52963 

3375 


231. 


232 


.52953 

....3375 
.52953 


3375 

390 91 

391 50887 

91 

392 91 

393 51540 

395 63322 

91 


396. 
533. 
538. 
544. 
571.. 


.66885 
65295 

...3830 


.54881.  55073.  59975.  60596.  65299. 

66504 

3304,5345 

580 55404 

1000^^1399  (Ch.  X) 2089 

1002 51546 

1023 4397 

1039 53775 

1043 62705 

1084 62705 

1106 5890 

1146 53775 

lieo 51546 

1161 51546 

1162 51546 

1163 51546 

1180 5890 

1312 64646 

1314 64646 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— UnJted  States  Flsti  and 
Wildlife  Service,  Department  of 
trie  interior  (Parts  1  —  199) 

15.11  (b)  and  (c)  amended 62255 

15.31—15.33  (Subpart  D)  Added         62262 

17.11  (h)  table  amended 50805.  60264, 

60278.  60334,  63264,  64623,  64866, 
65276,65512 
(h)  table  amended:  eff.  8-18-94 

to  5-26-95 54840 

(h)  table  amended 2903.  5267,  5273 

17.12  (h)  table  amended         50857,  56333, 

56350,  59177,  60568.  62352,  64623 

(h)  table  amended 61,  3561 

17.84  (i)  added 60264 

(1)  re  vised 60279 

17.95  (e)  amended 65276 

20  Authority  citation  revised 50425 

20.20  (b)  and  (c)  revised:  (d)  and 

(e)  added 53336 

20.21  (j)  revised 64 


Regulation   at   60    FR   64   eff. 
date  corrected  to  12-30-94 2177 

20.103  Corrected 59967 

20.104  Seasonal  hunting  adjust- 
ments  50426 

Table  corrected 55531 

20.105  Seasonal  hunting  adjust- 
ments  50427 

Corrected 60060 

20.106  Seasonal  hunting  adjust- 
ments  50442 

Corrected 60060 

20.107  Seasonal  hunting  adjust- 
ments   50442 

20.109  Seasonal  hunting  adjust- 
ments   50443 

Corrected 60060 

32.7  Amended 55183.  55191.  55196 

Amended 5277 

32.20  Amended 55183 

32.22  Amended 55183 

32.23  Amended 55184 

32.24  Amended 55184 

Amended 5067 

32.28  Amended 55185 

32.29  Amended 55185 

32.32  Amended 55185 

32.33  Amended 55186 

32.34  Amended 55186 

32.37  Amended 55186 

Amended 5277 

32.40  Amended 55186 

32.41  Amended 55186 

32.42  Amended 55186,  55196 

32.43  Amended 55187 

32.46  Amended 55187 

32.49  Amended 55187 

32.52  Amended 55187 

32.53  Amended 55187,  55191 

32.55  Amended 55187 

32.56  Amended 55187 

32.57  Amended 55188 

32.60  Amended 55188 

32.62  Amended 55188 

32.63  Amended 55188 

32.67  Amended .; 55188 

32.68  Amended 55197 

32.70  Amended 55188 

32.71  Amended 55188 

100.25         (kXlKvliXB)         table, 

(18)(lil)(B)  table  and 

(20)(ill)(C)  table  amended 51658 

fk)(23)(ill)(C)         table         and 
(26)(111)(B)  table  amended 51859 


Ctiapter  II— National  Marine  Flsti- 
eries  Service,  National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

204.1    (b)    table   amended   (0MB 

numbers) 66272,  66780 

215  Authority  citation  revised 50375 

215.1  Revised:  interim 50375 

215.11  (Subpart  B)  Revised:  in- 
terim  50375 

216  Embargoes 65974 

216.2  Amended:  interim 50375 

216.3  Amended:  interim 50375 

Amended 63062 

216.6  (a),  (b),  (d)  and  (e)  amended: 
interim 50375 

216.7  (a)  and  (b)  amended:  in- 
terim  50375 

216.8  Amended:  interim 50375 

216.12  (b)(l)(i)  amended:  interim 
50375 

216.13  (b)  amended:  interim 50375 

(c)  amended:  interim 50376 

216.14  Heading,  (a)  introductory 
text  and  (b)(1)  amended:  in- 
terim  50376 

216.15  Introductory  text  amend- 
ed: interim 50376 

216.16  Added:  Interim 50376 

216.21  Amended:  interim 50376 

216.23  (d)  amended:  interim 50376 

216.24  (b)(2)(vii),  (viii),  (4),  (c)(8), 
(d)(2)(l)(D),  (vi),  (e)(7)  intro- 
ductory text,  (11)  and  (g) 
amended:  interim 50376 

(d)(2)(i)(A)(2)  and  (3)  revised 52923 

(e)(5)(xiv)  revised 63062 

216.25  (a)  introductory  text 
amended:  interim 50376 

216.26  (b),  (c)  and  (d)  revised:  in- 
terim   50376 

216.31  (a)(10)  and  (c)  amended:  in- 
terim  50376 

216.40  Redesignated  as  216.50:  in- 
terim  50376 

216.45  Added;  interim 50376 

216.50  Redesignated  from  216.40: 

interim 50376 

216.70  (a)  introductory  text  and 

(3)  amended:  interim 50376 

216.72  Amended:  interim 50376 

216.73  (b)(4)  amended:  interim 50376 
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TITLE  50   Chapter  ll-Con. 

222.23  Regulation  at  59  FR  42352 
etf.  date  corrected  to  8-1S-94 
to  4-17-95 3948 

222.31  Revised 3775 

227.4  Regulation  at  59  FR  42352 
eff.  date  corrected  to  8-18-94 
to  4-17-95 3948 

227.21  Regulation  at  59  FR  42353 
eff.  date  corrected  to  8-18-94 
to  4-17-95 3948 

285  Temporary  regulations 51871, 

54396.65279 
Harvest  quotas 55821 

Chapter  III— International  Regu- 
latory Agencies  (Fistiing  and 
Whaling)  (Parts  300-399) 

301  Inseason  adjustments 51871.  53117 

Chapter  VI— Fishery  Conservation 
and  Monogemont,  Notional 
Oceanic  and  Atmospheric  Ad- 
ministration, Deportment  of 
Commerce  (Parts  600—699) 

611  Fishery  management  meas- 
ures   6762,  64346.  65975 

Specifications 2331 

611.1—611.16  (Subpart  A)  Appen- 
dix A  amended 66790 

611.62  Removed 66790 

625  Harvest  quotas 50512.  55822.  60668 

Harvest  quotas 1757.  2905 

630  Temporary  regulations 2032 

630.7  (q)  revised;  (y)  added 55064 

630.50—630.52  (Subpart  D)  Added 

55064 

638  Temporary  regulations S4M1 

638.1  Revised 66780 

638.2  Amended 66780 

638.3  (a)  amended:  (c)  added 66780 

638.4  Revised 66780 

638.5  Regulations  at  59  FR  32939 

and  47563  superseded 66780 

Revised 66782 

638.6  Redesignated  as  638.8 66780 

Added 66782 

638.7  Re  vised 66782 

638.8  Redesignated  as  638.9;  new 
638.8  redesignated  trom  638.6 
66780 

638.9  Redesignated  from  638.8 66780 

638.20—638.28  (Subpart  B)  Re- 
vised  66783 


638.28  Regulations  at  59  FR  32939 

and  47563  superseded 66783 

640.2  Amended 531 19 

640.4  (a),  (b)  heading,  (1),  (2)(vl) 
and  (viii)  introductory  text 
revised;  (d)  amended 53119 

640.6  (a),  (b)  heading  and  (1)  in- 
troductory text  revised; 
(b)(2)  amended 531 19 

640.7  (a)  revised;  (u)  added 53119 

640.20  (c)(1)  amended 531 19 

640.21  (d)  revised 53119 

640.22  (b)(3Ki)  revised 53120 

640.23  (cX2)  revised;  (d)  amended 
53120 

641.4    (oK3)    added;     eff.     1-1-95 

through  2-23-95 67650 

641.7     (X)     added;     eff.      1-1-95 

through  2-23-95 67650 

641.21  (a)(1)  revised 67650 

641.24  (b)(1)  revised 67651 

641.30  Added;  eff.  1-1-95  through 

2-2»-95 67651 

642  Temporary  regulations 66276 

Temporary  regulations 4866 

642.7  (s)  amended 53120 

642.25  (a)(2)  and  (bK2)  amended 
53120 

642.27  (b)  amended 53120 

642.28  (a)(1)  and  (2)  amended; 
(b)(1)  and  (c)  revised 53121 

646  Heading  revised 66272 

646.1  Revised 66272 

646.2  Amended 66272 

646.4  (e)  through  (m)  redesig- 
nated as  (f)  through  (n); 
(a)(3),  (b)(2)(vii)(B).  (C),  (d) 
and  new  (j)  revised;  new  (f), 
(g)(1),  (i)(l),  (2)  and  (n) 
amended;  (a)(4),  (5)  and  new 

(e)  added 66272 

646.5  (b)  and  (c)(1)  amended 66273 

646.7  Re  vised 66273 

(zz)  added;  interim;  eff.  1-18-95 
through  4-18-95 3663 

646.21  (aXDdv).  (v)  and  (vl)  re- 
designated as  (aKl)(v),  (vli) 
and  (viii);  (a)(lKi)  and  (Hi) 
revised;    new    (aXDdv)    and 

new  (vi)  added 66275 

(bK3)  added;  interim;  eff.  1-18- 
95  through  4-18-95 3563 

646.22  (d),  (e)  and  (f)  removed:  (g) 
redesignated  as  (d);  new 
(dXlXl)  and  (ii)  introductory 
text   revised;    new   (dXlXiii) 
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amended;   new   (e),   new  (f). 

new  (g)  and  (h)  added 66275 

646.23  (a)(2)  and  (3)  removed; 
(aX4)  redesignated  as  (aX3); 
new  (aX2)  added;  (cX2)  intro- 
ductory text  revised 66275 

646.26  Redesignated  as  646.27 66275 

646.27  Redesignated  as  646.28; 
new  646.27  redesignated  from 
646.26 66275 

646.28  Redesignated  as  646.29; 
new  646.28  redesignated  from 
646.27 66275 

Amended 66276 

646.29  Redesignated  from  646.28 
66275 

Revised 66276 

650.22  (a)  amended 59969 

660.27  Revised 59969 

651.9  (aX13).  (e)(14)  through  (21), 
(28),  (29)  and  (31)  stayed: 
(aX15)  and  (eX36)  through 
(51)      added:      eff.      12-12-94 

through  3-12-95 63929 

(eX36)  revised;  Interim;  eff.  1- 
10-95  through  3-12-95 3103 

651.20  (aX2)  through  (5),  (bX2), 
(c)(2).  (3),  (4),  (dX2),  (3), 
(eXlXiv),  (2)  and  (f)(4) 
stayed;  (aX6)  through  (10). 
(bX3),  (cX5)  through  (8). 
(d)(4).  (5).  (6).  (eXlXv),  (vl), 
(3),  (fX5)  and  (6)  added;  eCf. 
12-12-94through  3-12-95 63929 

(aX7)(i),  (8)  introductory  text, 
(9),  (cxexii),  (7)  introductory 
text  and  (dX5Xii)  revised;  in- 
terim; eff.  1-10-95  through  3- 
12-95 3103 

651.21  (a),  (b)  and  (c)  stayed;  (d) 
added;  eff.  12-12-94  through 
3-12-95 63932 

(dXlKii)  a-hd  (2XiiXB)  revised: 
(dXlXiii)  and  (3XiiXC)  added; 
interim;  eff.  1-10-95  through 
3-12-95 3104 

651.22  (dX2Xi)  and  (ii)  stayed; 
(dX2Xiv)  and  (v)  added;  eff. 
12-12-94  through  3-12-95 63932 

651.27  (a)  introductory  text  and 
(1)  through  (4)  stayed;  (a)(5) 
and  (6)  added;  eff.  12-12-94 
through  3-12-95 63932 

651.32  (a)  stayed;  (c)  added;  eff. 

12-12-94  through  3-12-95 63933 


651  Figure  3  stayed;  Figure  5 
added:  eff.  12-12-94  through 
3-12-95 63933 

652  Temporary  regulations 66487 

658.1  Revised 66790 

658.2  Re  vised 66790 

658.3  (a)  amended:  (c)  added 66791 

658.4  Revised 66791 

658.5  (a)   Introductory   text,   (4) 

and  (b)  revised 66791 

658.6  Revised 66791 

668.7  Re  vised 66791 

658.20—658.28  (Subpart  B)  Re- 
vised  66791 

658.21  (a)  stayed:  (d)  added;  eff. 
10-19-94  through  12-31-94 53605 

658.22  (a)  Figure  1  redesignated 

as  Appendix  A  Figure  1 66791 

658.23  (b)  Figure  3  redesignated 

as  Appendix  A  Figure  3 66791 

658.25  Corrected 5461 

658  Appendix  A  Figure  1  redesig- 
nated from  658.22  (a)  Figure  1 
and    Figure    3    redesignated 

from  658.23  (b)  Figure  3 66791 

Appendix  A  Figure  2  added 66792 

663  Temporary  regulations 50857. 

51672 

Restrictions 62626 

Specifications 2331 

663.45       Added:       eff.       12-23-94 

through  3-30-95 67653 

672  Temporary  regulations 50170. 

51134.  51872.  51873,  52099.  52923. 
53937,  55066.  59969 
Fishery  management  measures 

65975 

Temporary  regulations 2905,  5337, 

5338 

672.2  Amended 50701 

672.7  (k)  revised 50170 

672.20  (1X3)  revised:  (i)(4)  re- 
moved; (i)(5),  (6)  and  (7)  re- 
designated as  (1X4),  (5)  and 

(6);  (j)  added 50701 

Corrected 54842 

675  Temporary  regulations 50858. 

51873.  51874,  52452,  53121,  55822, 
60569.  63063.  66276 

Prohibitions  of  retention 51387. 

61555 

Apportionment 54842,  59177 

Fishery  management  measures 

64346 

Temporary  regulations 2905 
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TITLE  50  Chapter  Vl-Con. 

Fishery  management  measures 

5762 

675.2  Amended 50704 

675.20  (JK3)  revised;  (J)(4)  re- 
moved; (J)(5).  (6)  and  (7)  re- 
designated as  (J)(4),  (5)  and 
(6);  (k)  added 50704 

675.22  (h)  added:  interim;  eff.  1- 
20-95  through  4-1-85 4869 

675.23  (e)  revised 64565 

675.24  (h)  added 4113 

676  Fishery  management  meas- 
ures  64546.65975 

Fishery  management  measures 

5762 

676.13  Regulation  at  59  FR  46135 
eff.  date  corrected  to  1-1-95 

51574 

676.16  (1)  and  (n)  removed 61 135 

Regulation  at  59  FR  46135  eff. 
date  corrected  to  1-1-95 51574 

676.20  (a)  revised;  (0  introduc- 
tory text  amended 51135 

676.21  Revised 51 135 

676.22  (g)  revised 51139 

676.24  Regulation  at  59  FR  43508 

eff.  date  corrected  to  1-1-95 
51674 

677  Specifications 61556 

677.2  Amended 2345 

677.4  (a)  revised 2346 

677.7  (e)  revised 2346 

677.10  (a)(l)(lXC)  revised 2346 

(aXlMlXG)  and  (H)  added;  (cK3) 
revised;  interim;  eff.  1-20-96 
through  4-1-95 4870 

677  Figure  1  revised 2346 

678  Temporary  regulations 61366, 

55066 
678.2  Amended 52456 

678.4  (a)(1)  through  (4)  and  (c)  re- 
designated as  (a)(l)(l) 
through  (iv)  and  (1);  (a)(1) 
heading,  new  (a)(2)  and  new 
(c)  added;  new  (a)(l)(l).  (d), 
(e)(1),  (g),  (h).  and  new  (1)  re- 
vised; new  (a)(l)(iv)  amended 
52456 

678.5  (a)(2)  amended;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 

new  (b)  added 52456 

678.7  (a),  (c),  (k)  through  (q)  and 

(s)  through  (V)  revised;   (d) 

amended;  (y)  and  (z)  added 52457 

678.21     Redesignated    as    678.22; 

new  678.21  added 52457 


678.22  Redesignated  as  678.23; 
new  678.22  redesignated  from 
678.21;  (c)(1)  revised 52457 

678.23  Redesignated  as  678.24; 
new  678.23  redesignated  from 
678.22 52457 

678.24  Redesignated  as  678.25; 
new  678.24  redesignated  from 
678.23 52457 

678.25  Redesignated  as  678.26; 
new  678.25  redesignated  from 
678.24;  (a)  introductory  text 

and  (2)  amended 52457 

678.26  Redesignated  as  678.27; 
new  678.26  redesignated  from 
678.25;  (a)  and  (b)  revised;  (c) 
amended;  (d)  added 52457 

678.27  Redesignated  as  678.28; 
new  678.27  redesignated  from 
678.26 52457 

678.28  Redesignated  from  678.27 
52457 

681.2  Amended 56005 

681.5  (a),  (b)  heading,  (c)  and  (d) 

revised;  (e)  added 56005 

681.7  (b)(5)  revised;  (b)(14)  added 

56006 

681.11  Added 56006 

681.25  Revised 56006 

681.30  (c)  revised 56006 

685.2  Amended 56791 

685.5  (aa)  through  (hh)  added 56791 

685.14  Revised 58791 

685.15  Corrected 52924 

685.16  Added 58791 

685.17  Corrected 52924 

Proposed  Rules: 

1—199  (Ch.  I) 67265 

13 56611 

14 56611 

17 50540,  50550,  50557,  51404,  53627, 

53628,  53776.  56457.  58982,  59200, 

601 19,  60598.  61744.  63162.  63975, 

63967,  64647,  64794.  64612.  65311. 

66507.  66509.  67267.  67266 

69.  425.  2070.  2638.  3613.  5159,  5893 

18 53956 

70 

20 60550 

23.............. 55235.  55617.  66510 

73 

32 53336.  55074 

216 51552 

222 66513,  66764 

3032 


227 59981 

2070 

229 63324 

285 52277,  62391 

301 2925 

600—699  (Ch.  VI) 3832 

611 64363,  65990 

4477.  4662.  5763 

625 61864 

628 66514 

638 52136 

640 52136 

641 56029,  60124 

642 52136 

646 52136 

649 53410 

650 534,0 


651 53133,  53410 

654 52507,  55405 

655 64391 

5162 

659 52136 

662 66666 

672 54663,  65990,  67266 

4477 

675  50893.  52277,  54663,  55076,  64363. 

67268 

4662.5763 

676 52662,  64363,  65990 

2935,  4477,  4662,  5763 

677 59983 

678 52277,  62391 

2071 


Notk:  Boidloc*  peg*  numb«n  Indicat*  1994  chongM. 


Note:  BoIcNck*  page  numben  Indteote  1994  changM. 


130 


PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 
Addition*  to  Table  I,  January  1995 


This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public 
Laws,  and  Presidential  docunnents  which  are  being  added  to  Table  I  as  a  result 
of  authority  citations  carried  in  the  Federal  Register  during  January  1995.  Recent 
legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1995.  Ad- 
ditions during  1994  are  in  the  December  1994  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  ci- 
tation, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CFR 

6  U.S.C. 

1104 5  Part  230 

3341 5  Part  300 

SSaOa 32  Parts  112.  113 

7301 5  Part  6301 

34  Part  73 

7701 5  Part  300 

5  U.S.C.  Appendix 
App 5  Part  6301 

7  U.S.C. 

1421 7  Part  1425 

1441 7  Part  1425 

1444 7  Part  1425 

1446 7  Part  1425 

1447 7  Part  1425 

1506 7  Part  402 

10  U.S.C. 

113 32  Parts  112. 113 

3012 32  Part  537 

8013 32  Part  989 

12  U.S.C. 
1829b 12  Part  219 

15  U.S.C. 

272 15  Part  291 

2781 15  Part  291 

16  U  S  C 

470aa— mm 18  Part  1312 

32  Part  229 

36  Part  296 

43  Part  7 

791— 825r 18  Part  375 

791a— 825r....l8  Parts  2,  41,  131,  292,  294. 

382 
2601—2645 18  Part  131 

19  U.S.C. 

1303 19  Part  207 

1836 19  Part  206 

1336 19  Part  207 

1671— 1677n 19  Part  207 

2251—2254 19  Part  206 

3351—3382 19  Part  206 

3391 7  Part  782 

20  U.S.C. 

1070ar-13 34  Part  645 


CFR 

22  U.S.C. 
2381 22  Part  226 

26  U.S.C. 

701—761 26  Part  1 

1254 26  Part  1 

6343 26  Part  301 

31  U  S  C 

5311—5329 31  Part  103 

6301—6308 10  Part  602 

9701 18  Part  131 

33  U.S.C. 
1903 46  Part  25 

38  U.S.C. 

3108 38  Part  21 

4301  et  seq 5  Part  353 

42  U.S.C. 

7401 40  Part  51 

1302 42  Parts  484.  486 

1395 42  Parts  410.  484.  485.  498 

1395hh 42  Part  486 

2051 10  Part  602 

2651—2653 32  Part  537 

3535 24  Part  261 

3601—3619 24  Part  91 

5301—5315 24  Part  91 

5817 10  Part  602 

5901—5920 10  Part  602 

7101—7352 18  Part  131 

7107—7352 18  Part  294 

7254 10  Part  602 

7256 10  Part  602 

7507 40  Part  85 

9601 40  Part  51 

11331—11388 24  Part  91 

12701—12711 24  Part  91 

12741—12756 24  Part  91 

12901—12912 24  Part  91 

11901  et  al 24  Part  261 

46  U.S.C. 
2101 46  Parts  10,  12 

49  U.S.C. 

322 49  Part  572 

11712 49  Part  1130 

30111 « 49  Part  572 
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49  U.S.C— Con.  CFR 

30113 49  Part  555 

30115 49  Part  572 

30117 49  Part  572 

30166 49  Part  572 

60502 18  Part  382 

49  U.S.C.  Appendix 
1—85 18  Part  382 

U.S.  Statutes  at  Large: 

107  Stat. 

2419 20  Part  655 

108  Stat. 

4809 19  Parts  206.  207 


108  Stat.— Con.  CFR 

4819 7  Part  6 

Pxiblic  Laws: 

102- 
568 41  Part  60-250 

103- 
416 41  Part  60-250 

Presidential  Documents: 

Elxecutive  Orders 

12163 22  Part  226 

12674 5  Part  6301 
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Removals  from  Table  I,  January  1995 


This  table  lists  ftie  sections  of  tt>e  U.S.  Code,  U.S.  Statutes  at  Large,  Public 
Laws,  and  Presidential  documents  wtiicti  are  being  removed  from  Table  I  as  a 
result  of  documents  publist>ed  in  tt>e  Federal  Register  during  January  1995. 

Table  I  is  in  tt>e  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1995.  Re- 
rriovals  during  1994  are  in  \he  Decemtjer  1994  LSA  (List  of  CFR  Sections  Af- 
fected). 

In  order  to  determine  tt>e  Federal  Register  page  number  of  a  parallel  CFR  ci- 
tation, consult  ttiis  LSA  and  ttie  appropriate  Annual  Issue  of  \he  LSA  for  tt>at  CFR 
title. 


U.S.  Code:  CFR 

5U.S.C. 

552 12  Part  261a 

553 12  Part  261a 

3303 5  Part  300 

5S11 41  Part  114-52 

7701  et  seq 5  Part  300 

7U.S.C. 

901—950 7  Part  1712 

901  et  seq 7  Part  1719 

1421 7  Part  1425 

6941  et  seq 7  Parts  1712.  1719 

10  U.S.C. 
8012 32  Part  989 

15  U.S.C. 

1392 49  Part  572 

1401 49  Part  572 

1408 49  Part  572 

1407 49  Parts  555,  572 

1410 49  Part  555 

16  U.S.C. 

470aa^ll 18  Part  1312 

32  Part  229 

36  Part  296 

43  Part  7 

791— 828r 18  Part  375 

791a— 824r 18  Part  292 

791a— 828c 18  Parts  41,  382 

791a  note 18  Part  375 

792— 825y 18  Part  2 

792  et  seq 18  Part  294 

797 18  Part  131 

825 18  Part  131 

825g 18  Part  131 

825h 18  Part  131 

19  U.S.C. 

1335 19  Part  207 

1671— 1671k 19  Part  207 

2251—2252 19  Part  206 


CFR 

31  U  S  C 
5311—5324 31  Part  103 

38  U.S.C. 
2021  et  seq 5  Part  353 

40  U.S.C. 
486 41  Part  114-52 

42  U.S.C. 

263a 42  Part  485 

405 42  Part  498 

1320a-3 42  Part  486 

1395bbb 42  Part  484 

1395f J 42  Part  484 

1395ff 42  Part  498 

1395hh 42  Parts  410,  485,  498 

13951-3 42  Part  498 

13951-4 42  Part  485 

1395ii 42  Part  498 

1395n 42  Part  484 

1395X 42  Parts  485,  498 

1396r 42  Part  498 

7107  et  seq 18  Part  294 

7410 40  Part  51 

7601 40  Part  51 

7620 40  Part  51 

12701—12708 24  Part  91 

46  U.S.C. 
4104 46  Parts  25,  160 

49  U.S.C. 
1—27 18  Part  382 

U.S.  Statutes  at  Large: 

92  Stat. 
3117 18  Part  294 

100  Stat. 

1890—1891 18  Part  382 

3341 7  Part  1712 

Presidential  Documents: 

Elxecutlve  Orders 
12009 18  Parts  34,  41,  294,  382 
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59  FR  Page 

15313-15609  .. 
15611-15825  .. 
15826-16088  .. 
16089-16510  .. 
16511-16767  .. 
16769-16960  .. 
16961-17221  .. 
17225-17452  .. 
17453-17674  .. 
17675-17916  .. 
17917-18290  .. 
18291-18469  .. 
18471-18707  .. 
18709-18941  .. 
1894^-19124  .. 
19125-19625  .. 
19627-21618  .. 
21619-21915  .. 
21917-22112  ... 
22123-22489  ... 


1994 


Apr.  1 

4 

5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

28 

29 

22491-22721 '.'.'.'.".'.      May  2 

22723-22949 3 

22951-23118 4 

23119-23610 5 

23611-23788 "  g 

23789-24028 9 

24029-24340 '  10 

24341-24629 n 

24631-24884 12 

24885-25285 13 

25287-25564 16 

25555-25774 17 

25775-26096 13 

26097-26405 19 

26407-26582 2O 

26583-26732 23 

26733-26926 24 

26927-27211 25 

27213-27427 26 

27429-27961  27 

27963-28206 31 

28207-28457 June  1 

28469-28757 2 

28759-29183 3 

29185-29350 g 

29361-29534 7 

29536-29710 3 

29711-29936 9 

29937-30276 10 

30277-30500 13 

30501-30662 14 

30663-30861 15 

30863-31105 16 

31107-31502 17 

3150a-31915 20 

31917-32073 2I 

32075-32307 22 


32309-32646 

32647-32869 

32871-33192 

33193-33412  , 

33143-33639 

33641-33895. 


23 

24 

27 

28 

29 

3Q 

33897-34342 "". July  1 

34343-34552 5 

34553-34754 q 

34766-34966 „ "  7 

34967-35210 '  g 

35211-35460 n 

35461-35606 12 

35607-35846 13 

35847-36016 14 

36017-36350 15 

36351-36690 ig 

36691-36892 19 

36893-37151 3© 

37153-37397 2I 

3739&-37649 22 

37661-37928 25 

37929-38098 26 

38099-38339 27 

38341-38548 28 

38649-38874 29 

38875-39246 Aug  1 

39247-39412 2 

39413-39671  3 

39673-39935 '  4 

39937-40204 ""  5 

40205-40461 '"  g 

40463-40790 9 

40791-41218 10 

41219-41376 n 

41377^1634 12 

41637-11972 15 

41973-42146 iq 

42147^2486 17 

42487-12749 ig 

42751^3023 19 

43025-43280 22 

43281^3440 23 

43441-43701 24 

43703-14017 25 

44019-44302 26 

44303-44605 29 

44607-44888 30 

44889-45181 31 

45183^5615 Sept.  1 

45617-45970 2 

45791-46155 , g 

46157-46320 7 

46321-16532 g 

46636-46720 9 

46721-16893 "  12 

46895^7061  13 

47063-17228 14 

47229^7523 .15 

47525-47778 ig 
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47783-48163  . 

48165-48382  , 

48383-48565 

48657-48764 

48765-48985 

48987-49160 

49151^9334 

49335-49567 

49569-49779 

49781-50161 


19 
20 
21 
22 
23 
26 
27 
28 
29 
30 


50153-^50479 Oct.  3 

50481-60678 4 

50679-60812 5 

50813-51080 6 

61081-61349 7 

61351-61482 H 

51483-61838 12 

61839-62070 13 

62071-52232 14 

52233-62397 17 

62399-62654 18 

52666-52890 19 

62891-63031 20 

63033-53345 21 

53347-63561 24 

53663-63718 25 

53719-53926 26 

63927-54121 27 

54123-54374 28 

54376-54611 31 

64613-64786 Nov.  1 

54748-55018 2 

55019-55198 3 

55199-55328 4 

55329-66570 7 

56671-66806 8 

55807-65984 9 

65986-56372 10 

56373-68758 14 

58769-69098 15 

59099-59356 16 

69357-59638 17 

59639-59886 18 

59887-«0060 21 

60061-60292 22 

60293-60550 23 

60661-60694 25 


60695-60884 28 

60886-61232 v 29 

61233-61520 30 

61621-61766 Dec.  1 


61767-62282  

62283-62660  

62561-62968  

62969-63240  

63241-63690 

63691-63880  

63881-64108  

64109-64280  

64281-«4650  

64551-64838  

64839-65229 

65231-65471  

65473-66702  

65703-65890 

66891-66148  

66149-66431  

66433-66627  

66629-67119  

67121-67602  

67603-68107  

1995 

60  FR  Page 

1-318 Jan.  3 

319-1706  


1707-1988  . 
1989-2320  . 
2321-2492  . 
2493-2670  . 
2671-2872  . 
2873-3064  . 
3055-3334. 
3335-3532. 
3533-3724  . 
3725-4068  . 
4069^370. 
4371-4526  , 
4627-4830  . 
4831-5086  , 
6087-5308, 
5309-5668 
5559-5834 
5835-5996 


2 

5 

6 

7 

8 

9 

12 

13 

14 

15 

16 

19 

20 

21 

22 

23 

27 

28 

29 

30 


4 
5 
6 
9 
10 
11 
12 
13 
17 
18 
19 
20 
23 
24 
25 
26 
27 
30 
31 
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February  1995 


Title  1-16 
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through  February  28,  1995 
Title  17-27 
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through  February  28,  1995 
Title  28-41 
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Title  42-50 

Changes  October  3,  1994 
through  February  28,  1995 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— a«  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific ajnendments  begin  in  the  Federal  Register.  Boldface  page  numbers  under  a 
particular  title  indicate  that  the  iiage  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (i.e.  60  FR 
for  1995)  and  the  page  number.  Example:  24727  cite  as  60  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  included  in  the  Table  of  Federal  Register 
Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28^1;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  In 
the  Federal  Register  since  January  1, 1995. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  Inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Richard  L.  Claypoole.  aaaistea  by  Maxlne  L.  Hill.  INQUIRIES,  tele 
phone  202-523-5227. 


2 


^^^^^^^^^^  concerning  this  and  other  publications  of  the  Offlce  are  wel- 
comed Please  send  your  suggestions  to  Martha  L.  Olrard.  Director,  Office  of  the 
DC  20408  National  Archives  and  Records  Administration.  Washington 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  CompM»  CFR  S«t) 


Stock  Number 


Prtc« 


1,  2  (2  Peserved) (869-026-00001-8)  $5.00 

I  (1993  Compilotion  and  Ports  100  and  101)  (869-022-00002-1)  33.00 

4 (869-026-00003-4)  5.50 

5  Ports: 

1-699      (869-022-00004-7)  22.00 

700-1199 (869-026-00005-1)  20.00 

1200-End,  6  (6  Reserved)  (869-022-00006-3)  23.00 

7  Ports: 

0-26          (869-022-00007-1)  21.00 

27-45     (869-022-00008-0)  14.00 

46-51            (869-022-00009-8)  20.00 

52                (869-022-00010-1)  30.00 

53-2Mi  (869-022-0001 1-0)  23.00 

210-299    (869-022-O0012-8)  32.00 

300-399  (869-022-00013-6)  16.00 

400-699  (869-022-00014-4)  18.00 

700-899  (869-022-00015-2)  22.00 

900-999  (869-O22-00016-1)  34.00 

1000-1059  (869-022-00017-9)  23.00 

1060-1119  (869-026-00018-2)  15.00 

1120-1199      (869-022-00019-5  12.00 

1200-1499  (869-O22-O0020-9)  30.00 

1500-1899 (869-022-00021-7)  30.00 

1900-1939  (869-022-00022-5)  15.00 

194(^1949  (869-022-00023-3)  30.00 

1950-1999  (869-026-00024-7)  40.00 

200O-End  (869-«26-00025-5)  14.00 

6  (869-022-00026-8)  22.00 

9  Ports: 

1-199      (869-022-00027-6)  29.00 

20(^End (869-022-00028-4)  23.00 

10  Ports: 

0-50                         (869-022-00029-2)  29.00 

51-199       (869-022-00030-6)  22.00 

200-399  (869-026-00031-0)  15.00 

40O-499       (869-026-00032-8)  21.00 

500-End (869-022-00033-1)  37.00 

11    (869-022-00034-9)  14.00 

12Parl^ 

1-199       (869-02&-00035-2)  12.00 

200-219    (869-022-00036-S)  16.00 

220-299 (869-022-00037-3)  28.00 

300-499  (869-022-00038-1)  22.00 

500-599  (869-022-00039-0)  20.00 

600-End (869-022-00040-3)  32.00 

]J  (869-022-00041-1) 30.00 

UPortK 

1_59          (869-022-00042-0)  ,.  32.00 

60-139      (869-022-00043-8)  26.00 


Revision 
Dote 

Jan.  1. 1995 

1  Jan.  1,  1994 

Jan.  1,  1995 

Jan.  1,  1994 
Jan.  1.  1995 
Jan.  1,  1994 


Jan. 
Jan. 
«Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


1.  1994 
1.1994 
1,  1993 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1.1994 
1,  1994 
1,  1995 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1.  1995 
1,  1995 
1,  1994 


Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1,  1994 
6Jan.  1,  1993 
Jan.  1,  1995 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1, 1995 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprtslng  a  Comp»«t«  CFR  S«t) 


TItto 


Stock  Numb«f 


Price 


140-199  (869-022-00044-6) 

200-1199 (869-022-00045-4) 

1200-End  (869-026-00046-8) 

ISPortK 

0-299  (869-022-00047-1) 

300-799  (869-022-00048-9) 

800-End (869-022-0004^7) 

16  Parts: 

0-149  (860-026-00050-6) 

150-999  „ (889-022-00051-9) 

1000-End  (86&-O22-00052-7) 

17  Port*: 

1-199  (869-022-00054-3) 

200-239  (869-022-00065-1) 

240-End (869-022-00056-0) 

laportK 

1-149  (869-022-00057-8) 

150-279  (866-022-00058-6) 

280-399  (889-022-00059-1) 

400-End (869-022-0006O-8) 

19  Parts: 

1-199  (869-022-00061-6) 

200-End (869-022-00062-4) 

20  Parts: 

1-399  (869-O22-00063-2) 

400-199  (866-022-00064-1) 

500-End (869-022-00065-9) 

21  Parts: 

1-99  (869-022-00066-7) 

100-169  (869-022-00067-5) 

170-199  (869-022-00068-3) 

200-299  (869-022-00069-1) 

300-499  (869-022-00070-5) 

500-599  (869-022-00071-3) 

600-799 (869-022-00072-1) 

800-1299 (889-022-0007;^)) 

130O  End  (869-022-00074-6) 

22  Parts: 

1-299  (869-022-00075-6) 

300-End (869-022-00076-4) 

23   (869-022-00077-2) 

24  Parts: 

0-199  (869-022-00078-1) 

200-499  (869-022-00079-9) 

500-699  (869-022-00080-2) 

700-1699  (869-022-00081-1) 

1700-End  (869-022-00082-9) 

25    (869-022-00083-7) 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 

§§1.61-1.169 (869-022-00085-3) 


13.00 
23.00 
16.00 

15.00 
26.00 
23.00 

7.00 
18.00 
25.00 

20.00 
23.00 
30.00 

16.00 
19.00 
13.00 
11.00 

39.00 
12.00 

20.00 
34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22.00 
13.00 

32.00 
23.00 
21.00 

36.00 
38.00 
20.00 
39.00 
17.00 
32.00 

20.00 
33.00 


Revision 
[>at« 

Jan.  1.  1994 
Jan.  1.  1994 
Jan.  1.  1995 

Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 

Jan.  1,  1995 
Jan.  1,  1994 
Jan.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


IM* 


Stock  Number 


§§1.170-1.300  (869-022-00086-1)  

§§1.301-1.400  (869-022-00087-0)  

§§1.401-1.440  (869-022-00088-8)  

§§1.441-1.500  (869-022-00089-6)  

§§1.501-1.640  (869-022-00090-0)  

§§1.641-1.850  (869-022-00091-6)  

§§1.851-1.907  (869-022-00092-6)  

§§1.908-1.1000 (869-022-0009^-4)  

§§1.1001-1.1400  (869-022-00094-2)  

§§1.1401-End  (869-022-00095-1)  

2-29  (869-022-00096-9)  

30-39  (869-022-00097-7)  

40-49  (869-022-00098-4)  

50-299  (869-022-00099-3)  

300-499  (869-022-00100-1)  24.00 


Price 

24.00 
17.00 
30.00 
22.00 
21.00 
24.00 
26.00 
27.00 
24.00 
32.00 
24.00 
18.00 
14.00 
14.00 


500-599  (869-022-00101-9) 

600-End (86&-O22-00102-7) 

27  Parts: 

1-199  (86&-022-00103-^) 

200-End (86^-022-00104-3) 

28  Parts: 

1-42  (8^-022-00105-1) 

43-end  (869-022-00106-0)  . 

29  Parts: 

0-99  (869-022-00107-8) 

100-499  (869-022-00108-6) 

500-899  (869-022-00109-4) 

900-1899  (86&-022-0011O-8) 

1900-1910  (§§1901.1  to  1910.999)  (86&-022-00111-6) 

1910  (§§  1910.1000  to  end)  (869-022-00112-4) 


6.00 
8.00 

36.00 
13.00 

27.00 
21.00 

21.00 
9.50 
35.00 
17.00 
33.00 
21.00 


1911-1925  (869-022-00113-2)  26.00 


Reviskx> 
Date 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
*Apr. 
Apr. 


Apr.  1 
Apr.  1 

July  1 
Julyl 

July  1 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 

Julyl 
Julyl 


1926  (869-022-00114-1)  33.00 

1927-End  (869-022-00115-9)  36.00 

30  Parts: 

1-199  (869-O22-00116-7)  27.00 

200-699  (869-022-00117-6)  19.00 

700-End (869-022-00118-3)  27.00 

31  Parts: 

0-199  (869-022-00119-1)  18.00 

200-End (869-022-00120-6)  30.00 

32  Parts: 

1-39,  Vol.  I  15.00    'July 

1-39.  Vol.  n 19.00    ajuly 

1-39,  Vol.  in  V 1800    a  July 

1-190  (869-022-00121-3)  31.00      July 

191-399  ^ (869-022-00122-1)  36.00      July 

400-629  (869-022-00123-0)  26.00       July 

630-699  (869-022-00124-8)  14.00    »July 

700-799  (869-022-00126-6)  21.00      July  1 

800-End (869-022-O0126-4)  22.00      July  1 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
990 
994 

994 
994 

994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 
994 

994 
994 

984 
984 
984 
994 
994 
994 
991 
994 
994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Coaipl«t«  CFR  S«t) 


Tm« 


Stock  Numbw 


Pric* 


UPofts: 

1-124  (869-022-00127-2)  

125-199  (869-022-00128-1)  

200-End (869-022-00129-9)  

MPartt: 

1-299  (869-022-00130-2)  

300-399  (886-022-00131-1)  

400-End (869-022-00132-9)  

W   (869-022-00133-7)  

36  Parts: 

1-199  (869-022-00134-6)  

200-End (889-022-00135-3)  

5'   (889-022-00136-1)  

MPartK 

0-17  (869-O22-00137-0)  

18-End  (869-022-00138-8)  

*'   (869-022-O0139-6)  

40  Parts: 

1-51  (869-022-0014(M))  

52  (869-022-00141-8)  

53-59  (869-022-00142-6)  

60  (869-022-00143-4)  

61-80  (869-022-00144-2)  

81-85  (869-022-00145-1)  

8&-99  (869-022-00146-9)  

100-149  (869-022-00147-7)  

150-189  (869-022-00148-5)  

190-259  (869-022-00149-3)  

260-299  (869-022-00150-7)  

300-399  (869-022-00151-5)  

''00-124  (869-022-O0152-3)  

'125-699  (869-022-00153-1)  

700-789  (869-022-00154-0)  

790-End (869-022-00155-8)  

41  CtKlplws: 
1.  1-1  to  1-10  

1. 1-11  to  Appendix.  2  (2  Reserved) !!!!!!!."!!! 

3-6  

7  

8  

9  

10-17 !!."!!!!!!! 

18.  Vol.  I.  Parts  1-5 .........'. 

18,  Vol.  n.  Parts  6-19 

18.  Vol.  m.  Parts  20-52  

19-100 *""!!*""!"!!!!!!!!!!!!! 

1-100  (869^022-00156^)"!!!!." 

101   (869-022-00157-4)  

102-200  (869-022-00158-2)  15.00 

201-End (869-022-00159-1)  13.00 


20.00 
26.00 
24.00 

28.00 
21.00 
40.00 
12.00 

15.00 
37.00 
20.00 

30.00 
29.00 
16.00 

39.00 
39.00 
11.00 
36.00 
41.00 
23.00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 
28.00 
27.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

9.50 
29.00 


Revision 
Ocrt« 


July  1,  1994 
July  1,  1994 
July  1.  1994 

July  1.  1994 
July  1,  1994 
July  1.  1994 
July  1,  1994 

July  1.  1994 
July  1.  1994 
July  1.  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

sjuly 

'July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1.  1994 
1.1994 
1.  1994 
1.  1994 
1.1994 
1.  1994 
1.  1994 
1.  1994 
1.  1994 
1,  1994 
1.  1994 
1.  1994 
1.  1994 
1.  1994 
1.  1994 
1,  1994 

1,  1984 
1.  1984 
1.  1984 
1.  1984 
1.  1984 
1.  1984 
1,  1984 
1.  1984 
1.  1984 
1.  1984 
1.  1984 
1.  1994 
1.1994 
1.  1994 
1.  1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  Complwt*  CFR  S«t) 


Title 


Stock  Number 


Price 


Revision 
Dote 


42  Parts: 

1-399  (869-022-00160-4 

400-429  (869-022-00161-2 

430-End (869-022-O0162-1 

43  Ports: 

1-999  (869-022-00163-9 

1000-3999  (869-022-00164-7 

4000-End (869-022-00165-5; 

44  (869-022-00166-3 

45  Parts: 

1-199  (869-022-00167-1 

200-499  (869-022-00168-0 

500-1199  (869-O22-00169-8 

1200-End  (869-022-00170-1 

46  Ports: 

1-40  (869-O22-00171-0; 

41-69  (869-022-00172-8 

70-89  (869-022-00173-6 

90-139  (869-022-00174-4 

140-155  (869-022-00175-2; 

156-165  (869-022-00176-1 

166-199  (869-022-00177-9 

200-499  (869-022-00178-7 

500-End (869-022-00179-5 

47  Ports: 

0-19  (869-022-00180-9 

20-39  (869-022-00181 

40-69  (869-022-00182-5 

70-79  (869-022-00183-3; 

80-End  (869-022-00184-1 

48  CtKipters:. 

1  (Parts  1-51)  (869-022-00185-0 

1  (Parts  52-99) (869-022-00186-8 

2  (Parts  201-261)  (869-022-00187-6; 

2  (Parts  252-299) (869-022-00188-4 

3-6  (869-022-00189-2 

7-14  (869-022-00190-6 

15-28  (869-022-00191-4 

29-End  (869-022-00192-2 

49  Ports: 

1-99  (869-022-00193-1 

100-177  (869-022-00194-9 

178-199  (869-022-00195-7 

200-399  (869-022-00196-6 

400-999  (869-022-00197-3 

1000-1199  (869-022-00198-1 

1200-End  (869-022-00199-0 

50  Ports: 

1-199  (869-022-00200-7 

200-599  (869-022-00201-6 

600-End (869-022-00202-3 


24.00 
26.00 
36.00 

23.00 
31.00 
14.00 
27.00 

22.00 
16.00 
32.00 
26.00 

20.00 
16.00 
8.50 
15.00 
12.00 
17.00 
17.00 
21.00 
15.00 

25.00 
20.00 
14.00 
24.00 
26.00 

36.00 
23.00 
16.00 
13.00 
23.00 
30.00 
32.00 
17.00 

24.00 
30.00 
21.00 
30.00 
36.00 
19.00 
15.00 

25.00 
22.00 
27.00 


Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
■fOct. 
Oct. 
Oct. 
Oct. 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
(3ct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1994 
1994 
1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1993 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprtiing  a  Comptot*  CFR  S«t) 

TIM*  Stock  Numb«f  Pric«         '*tJ5*°" 

0019 

ere  inctox  csKl  FIndlngt  AJd*  (86e-022-0005»-6)  38.00      Jan.  1.  1994 

Compl«»»  1995  CFR  .rt  883.00  1995 

MIcroAch*  CFR  EdWon: 

Complete  set  (one-time  mailing)  188.00  1992 

Complete  set  (one-time  malllngr)  ,..[  223'oo  1993 

Complete  set  (one-time  mailing)  244.00  1994 

Subscription  (mailed  aa  Issued) 26i.OO  1995 

Individual  copies 1 00  1995 

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source 

.  1?®  '^Y^y  ^-  ^^^  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  ^  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39.  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984.  containing  those 
parts. 

The  July  1.  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  Inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49.  consult  the  11  CFR  volumes  issued  as  of  July  1.  1984.  containing  those 
clutpters. 

,J2?°^""®°^'^®"'^  to  this  volume  were  promulgated  during  the  period  April  1 
1990  through  March  31.  1994.  The  CFR  volume  Issued  as  of  April  1.  1990  should  be 
retained. 

»No  amendmMiU  to  this  volume  were  promulgated  during  the  period  July  1  1991 
through  June  30.  1994.  The  CFR  volume  Issued  as  of  July  1.  1991  should  be  re- 
tained. 

,  J3?°  amendments  to  this  volume  were  promulgated  during  the  period  January  1 
1993  to  December  31.  1993.  The  CFR  volume  Issued  as  of  January  1.  1993  should  be 
retained. 

Order  from  Superintendent  of  Documents.  Attn:  New  Orders,  PO  Box  371954 
Pittsburgh.  PA  15250-7954.  Charge  orders  (VISA.  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a  m  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 


Othw  Rekited  PubNcoNons 


ntle  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  544.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 494.00 

Individual  copies  8.00 

Federal    Register    Document    Drafting 

Handbook  5.50 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations       20.00 

List  of  CFR  Sections  Affected,  1973-1985 

(Titles  28  through  41)  Vol.  HI  28.00 

(Titles  42  through  50)  Vol.  IV  25.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  26.00 

Federal  Register  Index: 

Yearly  subscription  24.00 

CFR  Index  and  Finding  Aids  38.00 


Revision  Date 


daily 
1991 

Jan.  1. 1994 

1990 
1990 


1994 


FEBRUARY  1995  11 

CHANGES  JANUARY  3.  1995  THROUGH  FEBRUARY  28,  1995 


TITLE  3--THE  PRESIDENT 

Presidential  Docunnents 
Proclamations 

Pace 

6763 1007 

6764 3053 

6765 3333 

6766 4067 

6767 7427 

6768 8517 

6769 8519 

6770 9593 

6771 10477 

Executive  Orders 

Oct.  8,  1914  Revoked  in  part  by 

PL0  7116 10029 

Apr.  17,  1926  Revoked  in  part  by 

PL0  7115 8966 

12640  Amended  by  EO  12945 4527 

12898  Amended  by  EO  12948 6381 

12944 309 

12945 4527 

12946 4829 

12947 5079 

12948 6381 

12949 8169 

12950 10475 

Amended  by  EO  12952 11011 

12951 10789 

12952 11011 

12953 11013 

Administrative  Orders 

Memorandums: 

Dec.  23.  1994 1003 

Jan.  4.  1995 3335 

Feb.  7,  1996 7885 

Feb.  15,  1995.., 10791 

Feb.  16,  1995 10793 

Presidential  Determinations: 

No.  96-11  of  Dec.  30,  1994 2671 

No.  96-12  of  Dec.  31,  1994 2673 

No.  95-13  of  Dec.  31,  1994 2675 

No.  95-14  of  Feb.  6.  1995 8521 


TITLE  4-ACCOUNTS 

Chapter  I— General  Accounting 
Office  (Parts  1-99) 

28  Regrulation  at  59  FR  59105 
comment  date  extended  to  3- 
15-95 9773 

28.1  Regrulation  at  59  FR  59105 
comment  date  extended  to  3- 
15-95 9773 

28.11  Regrulation  at  69  FR  59106 
comment  date  extended  to  3- 
16-95 9773 

28.17  Regrulation  at  59  FR  59106 
comment  date  extended  to  3- 
15-95 9773 

28.18  Regrulation  at  59  FR  59106 
comment  date  extended  to  3- 
15-95 9773 

28.90  Regrulation  at  59  FR  59106 
comment  date  extended  to  3- 
15-95 9773 

28.98  Regulation  at  59  FR  69106 
comment  date  extended  to  3- 
15-95 9773 

28.100  Regulation  at  69  FR  59106 
comment  date  extended  to  3- 
15-95 9773 

28.101  Regulation  at  59  FR  59106 
comment  date  extended  to  3- 
15-96 9773 

29  Regulation  at  59  FR  59106 
comment  date  extended  to  ^ 
16-95 9773 

Proposed  Rules: 

21 5871 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

185  Added 7881 

211  Re  vised 3056 

211.102  (aX3)  corrected 6595 

213.3102  (1)  revised;  (m)  removed 

10006 

214.203  Added 6385 

214.204  Added 6385 

230  Authority  citation  revised 3057 


12 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1995  THROUGH  FEBRUARY  28.  1995 


TITLE  5     Chapter  l-Con. 

230.402   (a)    through   (h)   redeslar- 
nated  as  (b)  through  (1):  new 

(a)  added:  new  (b).  new  (dXl) 

and  new  (h)(2)  revised 3067 

300  Authority  citation  revised 3057 

300.104  (b)  revised 3057 

300.201  (b)   through   (e)  redesig- 
nated as  (c)  through  (f);  new 

(b)  added 3057 

300.301  (Subpart  C)  Added 3057 

300.407  (b)  revised 3057 

301.203  (c)  revised;  (d)  added 3057 

302.101  (c)(ll)  added 10006 

307.102  (c)  removed 3058 

307.103  Revised 3058 

307.104  Added 3058 

310.202  Revised 3068 

315  Technical  correction 3948 

316  Authority  citation  revised 3058 

316.201  Revised 3068 

316.301  Revised 3058 

316.302  (CK3)  revised  ..„ 3068 

317.301     (a){4)     redesignated     as 

(aK5);  new  (a)(4)  added 6385 

317.401  Existing  text  designated 

as  (a);  (b)  added 6386 

317.501  (a)  amended:  (bK2)  re- 
vised: (0  added 6385 

317.502  (b)  amended;  (d)  revised; 
(e)  redesignated  as  (0:   new 

(e)  added 6385 

317.503  (b)  amended:  (c)  and  (d) 
redesignated  as  (d)  and  (e); 

new  (c)  and  (f)  added 6386 

317.601  Revised 6386 

317.602  Heading  revised;  (a) 
amended 6386 

317.603  Heading  revised;  amended 
6386 

317.604  Heading  revised;  Intro- 
ductory text,  (a)  and  (b)  re- 
designated as  (b)  Introduc- 
tory text,  (1)  and  (2);  new  (a) 
added 6386 

317.606  (a)  and  (b)  revised 6386 

317.703  (a)  redesignated  as  (aXD: 

(a)<2)  added 6386 

317.801  (b)  heading  revised;  (b)  re- 
designated   as    (b)(1);    (b)(2) 

and  (3)  added:  (d)  removed 6386 

317.901  (d)  added 6387 

317.903  (b)(2)  revised:  (bK3)  and 

(4)  added 6387 

319  Revised 6387 

330.201  Revised 3068 

330.202  (axi)  revised;  (c)  added 30S9 


330.208  (aX4)  and  (c)  revised;  (d) 

through  (g)  added 3059 

330.204  (a)  and  (bX3)  revised;  (c) 

added 3059 

330.206  Revised 3069 

330.206  (aXl).  (2)  and  (b)  revised 
3060 

330.207  (a),  (b).  (cxi')''Md"(d)"re'-' 
vised 3060 

330.208  (aKl)  and  (b)  Introductory 

text  revised:  (aX4)  added 3061 

333.101  Revised 3061 

333.102  Revised 3061 

339.102  (b)  revised 3061 

340.202  (c)  revised 3061 

340.401  Revised 3061 

340.402  Revised 3061 

340.403  Revised 3062 

361  Authority  citation  revised 2678 

351.202  (c)(7)  added 3062 

351.203  Amended 3062 

351.301  Existing  text  designated 

as  (a);  (b)  added 3062 

351.302  (f)  and  (g)  added 3062 

361.303  (a)  revised:  (c)(3)  added 3062 

351.403  (a)  revised:  (bX5)  re- 
moved; (bX6)  redesignated  as 
(bX6) 3062 

351.501  (bXl)  and  (2)  revised 3062 

351.502  Revised 3063 

351.606  (b)  revised 3063 

351.605  Revised 2678 

351.608  (b)  revised:  (c)  and  (d)  re- 
designated as  (d)  and  (e);  new 

(c)  added 2678 

351.701  (a)  revised 3063 

351.702  (aX4)  revised 3063 

351.704  (bX5)  added 3063 

351.801—351.807  (Subpart  H)  Reg- 
ulation at  58  FR  32047  con- 
firmed  2678 

Revised 2679 

351.803  Reg\ilation  at  59  FR  32873 

confirmed 2678 

351.807  Regulations  at  57  FR 
21890  and  69  FR  32873  con- 
firmed   2678 

363  Revised 3063 

363.103  (a)(2)  corrected 6596 

369.601  (b)(3)  added 6388 

369.602  (aX2)  amended;  (aX4) 
added 6388 

369.603  (aXl)  and  (dX2)  amended; 
(aX4)  and  (dX3)  added:  (f)  re- 
vised   

369.605  Revised 
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359.706   (b)   redesignated   as   (d); 

new  (b),  (c)  and  (e)  added 6389 

359.803  Amended 6389 

532.279  Regulation  at  59  FR  54787 

confirmed 319 

(jX5)   removed;    (jX6)    through 

(10)     redesignated    as     (jX5) 

through  (9);  interim 5312 

532.285  Added 5310 

634  Authority  citation  revised 6389 

534.401  (c)(3)  and  (f)  revised 6389 

534.403  (a)(1)  revised;  (a)(2)  redes- 
ignated as  (a)(3):  new  (aX2) 
and  (4);  (c)  and  (f)  amended 
6389 

534.405  Added 6390 

560.404  (b)(2)  corrected 3303 

581  Authority  citation  revised 5044 

581.104  (1X3)  removed 5044 

581  Appendix  A  revised 5044 

630.201  (b)  corrected 5252 

630.403  Heading  corrected 3032 

831.902  Amended „ 3339 

831.907  (c)  revised 3339 

831.910  Revised 3339 

842.802  Amended 3339 

842.806  (d)  revised i 3340 

870  Technical  correction 5461 

871  Technical  correction 5461 

872  Technical  correction 5461 

873  Technical  correction 5461 

874  Technical  correction 5461 

890  Technical  correction 5461 

930.105  (a)  revised 3067 

930.106  Revised 3067 

930.108  Revised 3067 

930.109  (b)  revised 3067 

Chapter  VI— Federal  Retirement 
Ttirtft  Investment  Board  (Parts 
1600-1699) 

1660  Revised 9608 

Ctiapter  XVI— Office  of  Govern- 
ment Ett)lcs  (Parts  2600-2699) 

2604  Added 10007 

2635.403  (a)  note  amended 6391 

2635.803  Note  amended 6391 

2635  Appendix  B  added 6391 

Ct>apter  Llll— Department  of 
EducoHon  (Parts  6301-6399) 

Chapter  Lm  Established 5817 


Proposed  Rules: 

300 2546 

430 5642.6595 

432 5542 

451 6542 

531 5542 

532 6041 

651 2549 

950 8961 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  \he  Secretary 
of  Agriculture  (Parts  0—26) 

0  Authority  citation  revised 8454 

0.735-11  (b)(6)  amended 8464 

(bX7)  amended 8455 

1.130—1.151  (Subpart  H)  Author- 
ity citation  revised 8466 

1.131  (a)  amended 8465 

1.132  Amended 8455 

1.133  (aXD  amended 8455 

1.140  (aXD  and  (b)  amended:  (c) 
revised 8465 

1.141  (e)  and  (gX7)  amended;  (g) 
and  (h)  redesignated  as  (h) 
and  (1);  (b)  and  new  (1)  re- 
vised; new  (g)  added 8455 

1.142  (a)  heading,  (1).  (2).  (3)  and 
(c)(2)  amended 8456 

1.144  (cX2)  revised:  (cX9)  and  (10) 
redesigrnated  as  (c)(13)  and 
(14);  new  (cX9),  new  (10).  (11) 

and  (12)  added 8456 

1.145  (a)  and  (c)  amended 8466 

1.147  (c)(2)  and  (d)  amended 8456 

1.148  (b)  revised;  (f)  heading,  (1), 

(2)  and  (3)  amended 8456 

1.149  (b)  amended 8457 

1.160—1.175  (Subpart  I)  Authority 

citation  revised 8457 

1.161  Amended 8457 

1.162  (b)  amended 8467 

1.164  (a)  amended 8457 

1.167  Revised 8457 

1.168  (eXD,  (2).  (3)  and  (6)  amend- 
ed; (b)  through  (e)  redesig- 
nated as  (c),  (d),  (e)  and  (g); 

new  (b),  (f)  and  (h)  added 8457 

1.169  (a)  heading.  (1),  (2),  (3)  and 

(c)  amended 8458 

1.170  (a),  (c)  and  (1)  amended 8458 

1.171  Amended 8468 

1.172  (a)  amended 8458 
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1.173  (bXl).  (2),  (d)  Introductory 
text  and  (e)  ajnended;  (d)(2) 
revised:  (dX?)  redesl^ated 
as  (d)(9):  new  (dH7)  and  (8) 
added 8458 

1.174  (c)  amended 8450 

6.20—6.34  (Subpart)  Heading  re- 
vised: Interim 1&90 

Authority  citation  revised 1960 

Appendix  1  revised;  Interim 1993 

Appendix  2  revised;  Interim 1994 

Appendix  3  added;  Interim 1996 

6.20  Revised;  interim 1990 

6.21  Revised;  interim 1960 

6.22  (a)  revised;  Interim 1991 

6.23  Revised;  Interim 1991 

6.24  Revised:  Interim 1991 

6.25  (a),  (c)(1)  Introductory  text. 
(11).  (111).  (2)  and  (3)  revised; 
interim 1992 

6.26  (a)(3)  through  (6).  (l))(5)  and 
(f)  removed;  (bXD  table,  (c) 
Introductory  text  and  (3)  In- 
troductory text  revised;  (d) 
and  (e)  redesignated  as  (e) 
and  (0:  new  (d)  added:  in- 
terim  1992 

6.27  (0  and  (h)  amended:  interim 
1993 

6.28  Amended;  Interim 1993 

6.29  (b)(3)  amended;  interim 1993 

6.30  (a)  Introductory  text  amend- 
ed; (aXD  and  (2)  removed;  in- 
terim  1963 

6.34  Removed;  interim 1998 

25  Revised 


Chapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

29.3053  (b)  revised 7429 

47  Authority  citation  revised 8456 

47.2  (c),  (e).  (f)  and  (h)  amended 
8459 

47.3  (bXD  amended;  (c)  revised 
8459 

47.4  (bX2)  amended 8459 

47.5  Amended 8458 

47.11  (b).  (c)  introductory  text 

and  (d)  amended;  (c)(2)  re- 
vised; (c)(9)  redesignated  as 
(CX13);  new  (cX9).  (10).  (11) 
and  (12)  added 8456 


47.12  Amended 8469 

47.13  (aXD  amended;  (b)  revised 
8459 

47.14  Revised 8460 

47.15  (dX2).  (3X1).  (fK2Xi).  (6Xi). 
(8)  and  (g)  amended;  (0.  (g) 
and  (h)  redesignated  (g).  (h) 
and  (i);  (c)  and  new  (1)  re- 
vised; new  (f)  added 8460 

47.16  (aX3).  (4).  (b)  and  (dXD  re- 
vised; (aX5)  and  (6)  added;  (e) 
amended 8461 

47.17  (c)  amended 8462 

47.19  (a)  heading  revised;  (a),  (b), 
(dX3).  (6)  and  (e)  amended 8462 

47.20  (b)(2).  (h).  (k)  and  (1) 
amended t»462 

47.21  Amended 8462 

47.22  (a)  amended 8462 

47.23  Amended 8462 

47.24  (a)  amended 8462 

47.25  (e)  amended 8462 

47.46  Amended 8462 

47.47  Introductory  text  amended 
8462 

47.49  (f)  revised 8462 

47.53  Revised 8462 

47.56  (b)  revised;  (g)  and  (h)  re- 
designated as  (i)  and  (J);  new 
(g)  and  new  (h)  added 8463 

47.58  (b)  and  (f)  amended;  (a) 
through  (f)  redesignated  as 
(b)  through  (g);  new  (a) 
added 8463 

47.59  Heading  revised:  amended 
8463 

47.60  Revised 8463 

47.62  Amended 8463 

50  Authority  citation  revised 8463 

Revised 8463 

51  Authority  citation  revised 8464 

51.46  Amended 8464 

52  Authority  citation  revised 8464 

52.53  (d)  Figures  11  through  14 
added 3533 

52.54  (a)  ajnended 8464 

53  Authority  clUtlon  revised 8464 

53.13  (aX2)  revised 8464 

54  Authority  ciUtlon  revised 8464 

54.11  (aX2)  revised 8464 

58.305  (b)  and  (c)  revised 4825 

58.325  Revised 4826 

58.347  Re  vised 4826 

68  Policy  statement 10303 

68.1  (b)(2)  and  (43)  revised 6835 

70.1  Amended 
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70.5  Re  vised 6640 

70.15  (c)  revised 6640 

70.210  (a),  (b)  and  (e)  introduc- 
tory text  revised;  (e)(10) 
through  (16)  redesignated  as 
(eX12)  through  (18);  new 
(eXlO)  and  new  (11)  added 6640 

70.220  (d)  through  (g)  and  (hX3) 
revised;  (hX4)  added 6640 

70.221  (d)  through  (g)  revised 6641 

70.230  (c)  removed;  (d)  through  (j) 
redesignated  as  (0  through 
(1):  new  (c).  new  (d)  and  new 
(e);  (b).  new  (0  and  new  (1) 
revised 6642 

70.231  Heading,  introductory 
text,  (d)  and  (e)  revised 6642 

70.232  Added 6642 

70.240  (a)  revised;  (d)  removed 6642 

70.270  Removed 6642 

70.270—70.271  Undesignated  cen- 
ter heading  removed 6642 

70.271  Removed 6642 

97  Authority  citation  revised 8464 

97.300  (d)  amended 8464 

110  Authority  citation  revised 8123 

110.2  Amended 8123 

110.3  (b)  through  (g)  redesignated 
as  (c)  through  (h);  (a)  and 
new  (c)  revised;  new  (b) 
added 8123 

110.5  Revised 8123 

110.7  Revised 8123 

201.49  Corrected 2493 

Ctiopter  II— Food  and  Consumer 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

210.10  (cXD  table  correctly  re- 
vised  10150 

220.8  (aXD  table  corrected 10150 

272.1  (gX139)  added ...1708 

273.7  (dXlXi)(B)  revised 1708 

Ctiapter  III— Animal  and  Plant 
Heoltti  Inspection  Service,  De- 
partment of  Agriculture  (Ports 
300-399) 

300.1  (a)  revised 6958 

301.45-3    Regulation    at    56    FR 

46902  confirmed 6836 

301.50-3  (c)  amended:  (d)  revised; 

interim 2322 

301.64  Regulation  at  69  FR  61840 

confirmed 5087 


301.64-3    RegvQation    at    69    FR 

51840  confirmed 5087 

319.37-1  Amended 3077 

319.37-2  (a)  table  amended 8924 

319.37-3    (aX3)    amended:    (aX17) 

added 8924 

319.37-^  (n)  amended 4530 

(o)  added 8924 

319.37-8  (e)  revised:  (g)  added 3077 

319.37-9  Amended 3078 

319.37-13  Footnote  11  redesig- 
nated as  Footnote  12 3077 

319.56-2f  Removed 6958 

319.56-2q  Removed 6958 

319.56-2X  (a)  table  amended 6958 

319.76-2  Footnote  1  revised 6000 

322.1  Heading  and  (c)  amended; 
Footnote  1  removed:  (e)  re- 
designated as  (f):  new  (e) 
added 6000 

372  Added 6002 

Ctiapter  IV— Federal  Crop  Insur- 
ance Corporation.  Department 
of  Agriculture  (Parts  400-499) 

400.650—400.658        (Subpart        T) 

Added;  interim 1997 

402  Added;  interim 2002 

Ct)apter  VII— Consolidated  Farm 
Service  Agency,  Department  of 
Agriculture  (Parts  700—799) 

729.214  (e)  added 7430 

782  Added 5089 

Ctiopter  VIII— Grain  Inspection. 
Packers  and  Stockyard  Admin- 
istration (Federal  (Train  Inspec- 
tion Service),  Department  of 
Agriculture  (Parts  800-899) 

Chapter  Vm  Heading  revised 5835 

Policy  statement 10303 

800.0  (bX3)  and  (91)  revised;  Foot- 
note 1  removed 5835 

800.2  Revised 5835 

800.7  Revised 5836 

800.8  (b).  (d)  and  (e)  revised 5836 
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Chapter  IX— Agricultural  Martcot- 
Ing  Service  (Marketing  Agree- 
ments orKJ  Orders;  Fruits.  Vege- 
tables. Nuts).  Department  of 
Agriculture  (Parts  9(X)— 999) 

905.306  Reerulation  at  59  FR  55573 

confirmed 8996 

911  Budgret  of  expenses 8524 

915  Budget  of  expenses 8524,  8926 

920.131  Added 7432 

925  Budget  of  expenses 3725 

929.152  Revised 2 

932  Budget  of  expenses 4532 

944.106  Regulation  at  5©  FR  55573 

confirmed 8926 

959  Budget  of  expenses 10480 

966  Budget  of  expenses 3 

966.161  (a)  and  (c)  revised 5560 

967  Suyed;  ett.  1-12-85  tlirough 
12-31-97 2874 

979  Budget  of  expenses 5561 

982  Marketing  percentages 5564 

985  Marketing  percentages 6394,  8526 

989  Budget  of  expenses 4534 

997.51  Regulation  at  59  FR  39421 

confirmed 6395 

997.100  Regulation  at  59  FR  39421 
confirmed;  undesignated  cen- 
ter heading  and  section  re- 
moved   6395 

Ctiapter  X— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders:  Milk),  De- 
partment o(  Agriculture  (Parts 
1000-1199) 

1001.21  Removed 6607 

1001.50  (b)  revised 6807 

1001.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed 6607 

1001.54  Revised 6607 

1002.19  Removed 6607 

1002.50  (c)  revised 6607 

1002.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed 6607 

1002.56  Introductory  text  and  (b) 
revised;  (a)  introductory  text 
removed:  (aKD  and  (2) 
through  (6)  redesignated  as 

(a)  and  (c)  through  (g) 6607 

1004.21  Removed 6607 

1004.50  (b)  revised 6607 


1004.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed 6607 

1004.53  Introductory  text  and  (b) 
revised;  (a)  introductory  text 
removed;  (aKD,  (2)  and  (3)  re- 
designated as  (a),  (c)  and  (d) 
6607 

1005.7  (dX3)  stayed  in  part;  eff.  3- 

1-95  through  2-28-96 7434 

1005.13  (d)(2)  stayed  In  part;  eff. 

1-1-95  through  2-28-95 320 

1005.20  Removed 6608 

1005.50  (b)  revised 6608 

1005.52  Removed 6608 

1005.54  Revised 6608 

1006.19  Removed 6608 

1006.50  (b)  revised 6608 

1006.51a  Removed 6608 

1006.53  Revised 6608 

1007.7    (e)(3)    and    (4)    stayed    In 

port;  eff.  3-1-96  through  2-28- 

96 7434 

1007.20  Removed 6608 

1007.50  (b)  revised 6608 

1007.51a  Removed 6608 

1007.53  Revised 6608 

1011.7    (b)    amended;    elT.    3-1-95 

through  7-31-95 6395 

(dK3)  stayed  in  part;  eff.  3-1-95 

through  2-28-96 7434 

1011.20  Removed 6608 

1011.50  (b)  revised -....6608 

1011.51a  Removed 6608 

1011.53  Revised 6608 

1012.19  Removed 6608 

1012.50  (b)  revised 6608 

1012.51a  Removed 6606 

1012.53  Revised 6608 

1013.19  Removed 6608 

1013.50  (b)  revised 6608 

1013.51a  Removed 6608 

1013.53  Revised 6608 

1030.20  Removed 6608 

1030.50  (b)  revised 6608 

10a0.51a  Removed 6608 

1030.53  Revised 6606 

1032.7  (b)  stayed  in  part;  eff.  12-1- 

94  through  1-31-95 321 

(c)  stayed  in  part;  eff.   1-1-96 

through  1-31-95 6006 

1032.20  Removed 6609 

1082.60  (b)  revised 6609 

1032.51a  Removed 6609 

1032.53  Revised 6609 

1033.20  Removed 6609 

1033.50  (b)  revised 6609 
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1033.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed 6609 

1033.53  Introductory  text  and  (b) 
revised:  (a)  introductory  text 
removed;  (a)(1)  and  (2) 
through  (5)  redesignated  as 
(a)  and  (c)  through  (f) 6609 

1036.20  Removed 6609 

1036.50  (b)  revised 6609 

1036.51a  Removed 6609 

1036.53  Introductory  text  and  (b) 

revised;  (a)  introductory  text 
removed;  (a)(1)  and  (2) 
through  (5)  redesignated  as 
(a)  and  (c)  through  (f) 6609 

1040.21  Removed 6609 

1040.50  (b)  revised 6609 

1040.51a  Removed 6609 

1040.53  Revised 6609 

1044.20  Removed 6609 

1044.22  (i)(l)(i)  revised;  (i)(3)  re- 
moved   6609 

1044.50  (b)  revised 6609 

1044.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed 6609 

1046.2  Stayed  in  part;  eff.  3-1-95 

through  2-28-96 7434 

1046.20  Removed 6609 

1046.50  (b)  revised 6609 

1046.51a  Removed 6609 

1046.53  Revised 6609 

1049.20  Removed 6610 

1049.50  (b)  revised 6610 

1049.51a  Removed 6610 

1049.53  Introductory  text  and  (b) 
revised;  (a)  introductory  text 
removed:  (a)(1)  and  (2) 
through  (5)  redesignated  as 

(a)  and  (c)  through  (f) 6610 

1050.13  (dK2)  stayed  In  part 7435 

1050.20  Removed 6610 

1050.50  (b)  revised 6610 

1050.51a  Removed 6610 

1050.53  Revised 6610 

1064.20  Removed 6610 

1064.50  (b)  revised 6610 

1064.51a  Removed 6610 

1064.53  Revised 6610 

1065.20  Removed 6610 

1065.50  (b)  revised 6610 

1066.51a  Removed 6610 

1065.53  Revised 6610 

1068.20  Removed 6610 

1068.50  (b)  revised 6610 

1068.51a  Removed 6610 

1068.53  Revised 6610 


1075.20  Removed 6610 

1076.60  (b)  revised 6610 

1075.51a  Heading  revised:  (a)  des- 
ignation and  (b)  removed 6610 

1075.53  Revised 6610 

1076.20  Removed 6610 

1076.50  (b)  revised 6610 

1076.51a  Removed 6610 

1076.53  Revised 6610 

1079.20  Removed 6611 

1079.50  (b)  revised 6611 

1079.51a  Removed 6611 

1079.53  Revised 6611 

1093.20  Removed 6611 

1093.50  (b)  revised 6611 

1093.51a  Removed 6611 

1093.53  Revised 6611 

1094.20  Removed 6611 

1094.50  (b)  revised 6611 

1094.51a  Removed 6611 

1094.53  Revised 6611 

1096.20  Removed 6611 

1096.50  (b)  revised 6611 

1096.51a  Removed 6611 

1096.53  Revised 6611 

1106.20  Removed 6611 

1106.50  (b)  revised 6611 

1106.51a  Removed 6611 

1106.53  Revised 6611 

1108.20  Removed 6611 

1108.50  (b)  revised 6611 

1108.51a  Removed 6611 

1108.53  Revised 6611 

1124.19  Revised 6611 

1124.50  (b)  revised:  (e)  and  (0(2) 
amended 6611 

1124.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed; 
new  undesignated  text 
amended 6612 

1124.53  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 6612 

1124.75  (a)(2)(i)  amended 6612 

1126.20  Removed 6612 

1126.50  (b)  revised 6612 

1126.51a  Removed 6612 

1126.53  Revised 6612 

1131.20  Removed 6612 

1131.50  (b)  revised 6612 

1131.51a  Removed 6612 

1131.53  Revised 6612 

1134.19  Removed 6612 

1134.50  (b)  revised 6612 

1134.51a  Removed 6612 

1134.53  Revised 6612 

1135.19  Revised 6612 
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1136.50  (b)  revlBed;  (e)  and  (fX2) 
amended 6612 

1135.51  Heading  revised;  (a)  des- 
ignation and  (b)  removed; 
new  undesignated  text 
amended 6612 

1135.53  (a)  revised;  (b)  removed: 

(c)  redesignated  as  (b) 6612 

1135.74  (bK2Xl)  and  (11)  amended 

6612 

1137.19  Removed 6612 

1137.50  (b)  revised 6612 

1137.51a  Removed 6612 

1137.53  Revised 0612 

1138.20  Removed 6612 

1138.50  (b)  revised 6613 

1138.52  Removed 6613 

1138.54  Revised 6613 

1139.19  Removed 6613 

1139.50  (b)  revised 6613 

1139.51  Heading  revised;  (a)  des- 
Igrnatlon  and  (b)  removed 6613 

1139.53  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 6613 

Chapter  XI— Agricultural  Market- 
ing Service  (Marketir>g  Agree- 
rr>onts  and  Orders;  Miscellane- 
ous Commodities),  Department 
of  Agriculture  (Parts 

1200-1299) 

1210.251  (a)  amended 10797 

1210.252  (b)<3)  amended 10797 

1210.302  Amended 10797 

1210.305  Revised 10797 

1210.306  Amended 10797 

1210.314  Added 10797 

1210.316  Added 10797 

1210.320  (a)  revised:  (d),  (e)  and  (f) 
added 10797 

1210.321  (a),  (b).  (c)  and  (d)  redes- 
ignated as  (b),  (c).  (e)  and  (f): 
new  (a)  and  new  (d)  added: 
new  (c)  amended;  (f)(1)  re- 
moved; (fX2)  and  (3)  redesig- 
nated as  (fXD  and  (2);  new 
(b)  introductory  text.  (1).  (4). 
(e).  (f)  introductory  text  and 

(1)  revl 10798 

1210.322  (a),  (b)  and  (d)  revised 
10798 

1210  325  (a)  revised 10798 

1210  328  (d).  (g).  (1).  (k),  (m)  and 

(n)  amended 10798 

1210.340  (b)  amended 10788 


1210.341  (d)  through  (1)  redesig- 
nated as  (e)  through  (j);  (a). 

(b)  and  new  (e)  revised;  new 
(d)  added;   new   (f).   new   (g) 

and  new  (h)  amended 10798 

1210.342  Existing  text  designated 
as  (a);  (b),  (c)  and  (d)  added 
10799 

1210.343  Removed 10799 

1210.360  Introductory  text  and  (a) 

through  (d)  redesignated  as 
(a)  Introductory  text,  and  (1) 
through  (4);  new  (b)  and  new 

(c)  added 10799 

1210.351  Amended 10799 

1210.352  (a)(1)  amended 10799 

1210.362  Amended 10799 

1210.363  (b)  revised 10799 

1210.364  (d)  amended 10799 

1210.400—1210.403       Undesignated 

center  heading  added 10799 

1210.401  (b)  revised 10799 

1210.402  (a)  revised;  (b)  amended 
10799 

1210.404  Undesignated  center 
heading  and  section  added 10800 

1210.405  Redesignated  from 
1210.503;  undesignated  center 
heading  added:  (a)  revised 10800 

1210.503  Redesignated  as  1210.405 

10800 

1210.505  Amended 10800 

1210.515  (a)  revised:  (b)  redesig- 
nated as  (c);  new  (b)  added 
10800 

1210.518  (a)  and  (b)  revised:  (cKD. 
(2Kvlii)  and  (d)(1)  amended 
10801 

1210.519  Introductory    text,    (a) 

and  (b)  amended 10801 

1210.520  Revised 10801 

1210.521  Revised 10801 

1210.530  Introductory  text 
amended 10801 

1210.531  Amended 10801 

1210.532  Revised 10801 

1212  Authority  citation  revised 

7438 

1212.2  Amended 7438 

1212.6  Amended 7438 

1212.18  Amended 7438 

1212.30  (a)  amended:  (b)  revised; 
(c)  and  concluding  text  re- 
moved   7438 

1212.31  (k)  existing  and  conclud- 
ing    text     redesignated     as 
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(k)(l)  and   (2):   beading,   (a) 

and  new  (kXD  revised 7438 

1212.32  Amended 7438 

1212.34  Revised 7438 

1212.37  (a)  amended 7438 

1212.40  (0)  removed:  (p).  (q)  and 
(r)  redesignated  as  (o).  (p) 
and(Q) 7439 

1212.64  (J)  added 7439 

1212.65  (cK2)(vlii)  amended 7439 

1212.67  (a)  introductory  text  re- 
vised   7439 

1212.68  (a)  amended:  (d)  added 7439 

1212.69  Amended 7439 

1212.84  (a)  amended 7439 

1240.50  Regulation  at  59  FR  22493 

confirmed 9609 

1240.114    Regulation    at    50    FR 

22493  confirmed 9609 

adapter  XlV-Commodlty  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

Chapter       XTV       Nomenclature 

change 1710 

1421.1  Regulation  at  59  FR  34347 

confirmed 1709 

1421.3  Regulation  at  59  FR  34348 
confirmed 1709 

1421.4  Regulation  at  69  FR  34348 
confirmed 1709 

1421.5  Regulation  at  69  FR  34348 
confirmed 1709 

1421.7  Regulation  at  59  FR  34348 
confirmed 1709 

1421.8  Regulation  at  69  FR  34348 
confirmed 1709 

1421.9  Regulation  at  69  FR  34348 
confirmed 1709 

1421.11  Regulation  at  59  FR  34349 

confirmed 1709 

1421.14  Regulation  at  59  FR  34349 

confirmed 1709 

1421.16  Regulation  at  58  FR  34349 
confirmed 1709 

1421.17  Regulation  at  59  FR  34349 
confirmed 1709 

1421.18  Regulation  at  59  FR  34360 
confirmed 1709 

1421.19  Regulation  at  59  FR  34350 
conflrmed 1709 

1421.20  Regulation  at  59  FR  34350 
confirmed 1709 

1421.22  Regulation  at  59  FR  34350 

confirmed 1709 


1421.29  Regulation  at  59  FR  34351 

confirmed 1709 

1421.202    Regulation    at    SO    FR 

34351  confirmed 1700 

1421.205  Regulation  at  59  FR 
34351  confirmed 1709 

1421.206  Regulation  at  59  FR 
34351  confirmed 1709 

1421.207  Regulation    at    59    FR 

34351  confirmed 1709 

1421.208  Regulation    at    59    FR 

34352  confirmed 1708 

1421.210  Regulation    at    59    FR 

34362  conflrmed 1709 

1421.211  Regulation    at    59    FR 

34353  conflrmed 1709 

1421.215    Regulation    at    59    FR 

34363  conflrmed 1709 

1421.320  Regulation  at  69  FR 
34363  conflrmed 1709 

1421.321  Regulation  at  59  FR 
34363  conflrmed 1709 

1421.323  Regulation  at  69  FR 
34363  conflrmed 1709 

1421.324  Regulation  at  69  FR 
34363  conflrmed 1709 

1425  Authority  citation  revised 

2680 

1425.3  (1)  and  (J)  redesignated  as 
(j)  and  (k):  (d).  new  (j)  and 
new  (k)  revised:  new  (1) 
added 2680 

1425.4  (a),  (b)(7)  and  (c)  introduc- 
tory text  revised;  (e)  and  (f) 
added 2681 

1425.6  (b)(2)  revised 2681 

1425.7  (a)  revised 2681 

1425.8  (b)(2)  and  (e)  revised 2681 

1425.9  Introductory  text,  (d)  and 

(g)  revised 2681 

1426.10  (bK3)  revised 2682 

1425.11  (c)(3)  revised 2682 

1425.14  (c)  revised 

1426.16  Redesignated  as  1425.17; 
new  1425.16  added 

1425.17  Redesignated  as  1426.18; 
new  1426.17  redesignated 
fl-om  1425.16;  (aX2).  (bXlXi), 
(11).  (111).  (2)  and  (cX2)  re- 
vised; (cX5)  added 2682 

1425.18  Redesignated  as  1426.19; 
new  1426.18  redesignated 
from  1425.17 2682 

(a)  and  (1)  revised:  (bX5)  added 
2683 
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TITLE  7     Chapt«f  XlV-Con. 

1425.19  Redesignated  as  1425.20; 
new  1425.19  redesignated 
from  1425.18 2882 

1425.20  Redesignated  as  1425.21: 
new  1425.20  redesignated 
from  1425.19 2682 

Revised 2683 

1425.21  Redesignated  as  1425.22: 
new  1425.21  redesignated 
from  1425.20 2682 

1425.22  Redesignated  as  1425.24: 
new  1425.22  redesignated 
from  1425.21 2682 

1425.23  Redesignated  as  1425.25 2682 

Added 2683 

1425.24  Redesignated  f^om  1425.22 
2682 

1425.25  Redesignated  Arom  1425.23 
2682 

1427.1  Regulation  at  59  FR  39252 

confirmed 1710 

1427.3  Regulation  at  58  FR  39252 
confirmed 1710 

1427.4  Regulation  at  59  FR  39253 
confirmed 1710 

1427.5  Regulation  at  59  FR  39253 
confirmed 1710 

1427.6  Regulation  at  58  FR  38253 
confirmed 1710 

1427.11  Regulation  at  68  FR  39253 

confirmed 1710 

1427.14  Regulation  at  58  FR  39253 

confirmed 1710 

1427.18  Regulation  at  56  FR  38253 

conflrmed 1710 

1427.23  RegulaUon  at  68  FR  38264 

confirmed 1710 

1427.168    Regulation    at    58    FR 

39254  confirmed 1710 

1427.171    Regulation    at    68    FR 

39254  confirmed 1710 

1427.174  Regulation  at  68  FR 
39254  confirmed 1710 

1427.175  Regulation  at  58  FR 
39254  confirmed 1710 

1434.1  Regulation  at  59  FR  23790 

confirmed 322 

1434.6  Regulation  at  68  FR  23790 
confirmed 322 

1494.7  Regulation  at  68  FR  23791 
confirmed 322 

1434.13  Regulation  at  68  FR  23791 
confirmed 322 

1434.14  Regulation  at  58  FR  23791 
confirmed 322 


1434.16  Regulation  at  68  FR  23791 
confirmed 322 

1434.17  Regulation  at  59  FR  23791 
confirmed 322 

1434.23  Regulation  at  58  FR  23791 
confirmed 322 

1434.24  Regulation  at  58  FR  23792 
conllrmed 322 

1434.25  Regulation  at  58  FR  23792 
confirmed 322 

1434.26  Regulation  at  58  FR  23792 
confirmed 322 

1434.27  Regulation  at  68  FR  23792 
confirmed 322 

1435.4  (c)  redesignated  as  (e):  new 

(c)  and  (d)  added 5837 

1436.500—1435.529  (Subpart)  Regu- 
lation at  58  FR  36124  con- 
firmed   7700 

1436.500  (aKD  and  (2)  revised 7700 

1435.502  Amended 7700 

1436.507  (a)  introductory  text 7700 

1435.510  (d)  revised 7700 

1435.513  (f)  revised:  (g)  removed; 

(h)  redesignated  as  (g) 7700 

1435.514  (a)  revised 7701 

1435.520  (b)  revised 7701 

1435.521  (c)(1)  revised 7701 

1436.528  (a)  and  (b)  revised 7701 

1435.530    Regulation    at    68    FR 

41995  confirmed 7701 

1485  Revised 6363 

Chapter  XVII-Rurol  Utilities  Secv- 
Ice,  Department  of  Agricuiture 
(Parts  1700-1799) 

1710.2  Amended 3730 

1710.7  (dKl)(vl)  removed 3730 

1710.106  (d)  redesignated  as  (e); 

new  (d)  and  (f)  added 3730 

1710.110    (cKlKii)    revised;    (c)(3) 

added 3730 

1710.112  (bXlO)  added 3731 

1710.115  (b)  revised 3731 

1710.116  Removed 3731 

1710.261  (b)  revised 3731 

1710.252  (b)  revised 3731 

1710.400—1710.407       (Subpart       I) 

Added 3731 

1710.401  0MB  number 3732 

1712  Removed 3734 

1714.6  (a)(2)  revised 3734 

1714.56—1714.59       (Subpart       B) 

Added 3734 

1717.856  (d)  removed 3735 

1717.860  (e)  removed 3735 
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1719  Removed 3735 

1726  Re  vised 10155 

1726.37  OMB  number 10159 

1751  Revised 8174 

1755.97  Table  amended 6097 

1755.98  Table  amended 1712.  5097 

1755.200  Added 5097 

(d)(4)(li)  table  corrected 9079 

1755.390  OMB  number 1711 

1755.397        Introductory        text 

amended 1711 

1755.522  OMB  number 1711 

1755.525  OMB  number 1711 

1755.860  OMB  number 1711 

1755.870  OMB  number 1711 

1755.890  OMB  number 1711 

1755.900  OMB  number 1711 

1773.2  Corrected 2874 

1785.17  (Subpart  A)  Removed 3735 

Chapter  XVIII— Rural  Housing  and 
Community  Development  Serv- 
ice. Rural  Business  and  Cooper- 
ative Development  Service. 
Rural  Utilities  Service,  and  Con- 
solidated Farm  Service  Agency, 
Department  of  Agriculture  (Parts 
1800-2099) 

1944.151—1944.200  (Subpart  D)  Ex- 
hibits A  and  A-1  amended 4070 

1944.158  (1)  revised 4070 

Proposed  Rules: 

1 5587 

6 10334 

28 10335 

29 6452,6453 

51 8973.  9990,  10427 

52 8673 

53 3982 

54 3982 

68 10336 

75  379 

2i6!!!!!!!!!!!!!!!!!!!!!»!!!!!!!!!!!!!!!!!!!!56Hrioo42 

220 5514.10042 

273 2708 

274 2708 

335 5288 

400 3106 

457 .-. 5339,  9629 

723 4871 

810 9790 


948 5597 

955 10516 

001 7290 


002. 
004. 
005. 


.7290 
.7290 
.7290 


006 7290 

007 65,7290 

Oil 7290 


012. 
013. 
030. 


.7290 
.7290 
.7290 


032 66.7290 

033 7290 

036 7290 

040 4571.7290 

044 7290 

046 7290 

049 7290 

050 379,  7290 

064 7290 


065. 
068. 
075. 


.7290 
.7290 
.7290 


076 7290 

079 7290 

093 65.7290 

094 65 

096 65.  7290 

099 65.7290 

06 7290 

08 65.7290 

24 7290 

26 7290,7465 

31 7290,7466 

34. 7290 

35 

37 

38 


.7290 
.7290 
.7290 
.7280 
.8579 
...380 


.4571 
.4571 
...381 
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1280 

405 

413 

421 

494 3564 

717 8981 

755 1758,1758 

948 3566 

1951 3686 
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TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Not- 
uralizatton  Service,  Department 
of  Justice  (Parts  1  -499) 

103.7  Regulation  at  56  FR  50480 

conflrmed 6660 

Regulation  at  68  FR  306S9  con- 
firmed  9774 

292.5  RegulaUon  at  68  FR  49811 

confirmed 6660 

299.1  Amended 9774 

299  5  RegrulaUons  at  66  FR  60480 

and  58  FR  49911  confirmed 6660 

310   Regulation    at    56    FR   50480 

confirmed 6650 

310.3  Regulation  at  58  FR  49911 

conflnned 6650 

312  Regulation  at  66  FR  60481 
confirmed 6660 

312.2  Regulation  at  68  FR  49812 
confirmed 6660 

312.3  Regulation  at  68  FR  49612 
confirmed 6660 

(aMl)  and  (3)  revised 6661 

312.4  Regulation  at  68  FR  49912 
confirmed 6660 

Revised 6651 

312.5  Regulation  at  58  FR  49912 
confirmed 6650 

313  Regulations  at  56  FR  50482 

and  58  FR  49912  confirmed 6650 

313.1  Regulation  at  58  FR  49912 
confirmed 6650 

315  Regulation   at   56    FR   50483 
conflnned 6650 

316  Regulation   at   66   FR  60484 
confirmed 6650 

316.2  Regulation  at  58  FR  49912 
confirmed 6650 

(aK3)  revised 6651 

316.5  Regulations  at  56  FR  50487 

and  58  FR  49913  confirmed 6660 

(0X2)  revised 6661 

316.10  Regulation  at  58  FR  49913 

confirmed 6650 

316.20  Regulation  at  56  FR  50487 

confirmed 6660 

316a   Regulation  at  56  FR  50487 

confirmed 6650 

316a.2  Regulation  at  56  FR  50487 

conflrmed 6650 

316a.3  Regulation  at  66  FR  50487 

confirmed 6650 


316a.  4  Regulation  at  56  FR  50487 

confirmed 6660 

316a.21  Regulation  at  56  FR  50487 

conflrmed , 6650 

319.1  Regulation  at  66  FR  60488 
conflrmed 6660 

319.2  Regulation  at  56  FR  60488 
conflrmed 6660 

319.3  Regulation  at  66  FR  60488 
conflrmed 6660 

319.4  Regulation  at  66  FR  50489 
conflrmed 6650 

319.5  Regulation  at  56  FR  50489 
conflrmed 6650 

319.6  Regulation  at  66  FR  50489 
conflrmed 6650 

319.11  Regulation  at  56  FR  50489 

confirmed 6650 

322   Regulation  at   56   FR  60489 

conflrmed 6650 

322.2  Regulation  at  68  FR  49913 

conflrmed 6650 

324  Regulation  at  66  FR  60490 
conflrmed 6650 

324.1  Regulation  at  66  FR  50490 
conflrmed 6650 

324.2  Regulation  at  66  FR  60490 
conflrmed 6650 

324.3  Regulations  at  56  FR  50490 

and  50491  conflrmed 6650 

324.4  Regvilations  at  56  FR  50490 

and  50491  conflrmed 6650 

324.5  Regulations  at  56  FR  50490 

anv-  50491  conflrmed 6650 

324.11  Regulation  at  56  FR  50490 
confirmed 6650 

324.12  Regulation  at  56  FR  50490 
confirmed 6650 

324.13  Regulation  at  66  FR  50490 
conflrmed 6650 

324.14  Regulation  at  56  FR  50490 
confirmed 6650 

324.15  Regulation  at  56  FR  50491 
confirmed 6650 

325  Regulation    at   56    FR   50491 
conflrmed 6650 

327  Regulation   at   56   FR  50492 
confirmed 6650 

328  Regulation   at   56   FR   50492 
confirmed 6650 

329.1  Regulation  at  56  FR  50493 
confirmed 6650 

329.2  Regulations  at  56  FR  50493 

and  58  FR  49913  conflrmed 6650 

329.3  Regulation  at  56  FR  50493 
confirmed 6650 
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329.4  Regulation  at  56  FR  50493 

conflrmed 6650 

(b)  revised 6651 

330  Regulation   at   56   FR   50493 
confirmed 6650 

331  Regulation  at   56   FR  50494 
confirmed 6650 

332  Regulation  at  56  FR  50494 
confirmed 6650 

332.1  Regulation  at  56  FR  50494 
confirmed 6650 

332.2  Regvaatlon  at  66  FR  50495 
confirmed 6650 

332.3  Regulation  at  56  FR  50495 
confirmed 6650 

332.4  Regulation  at  56  FR  50495 
confirmed 6650 

332.5  Regulation  at  56  FR  50495 
confirmed 6650 

332.11  Regulation  at  56  FR  50494 

confirmed 6650 

332.13  Regulation  at  56  FR  50494 

confirmed 6650 

332a  Regulation  at  56  FR  50495 

confirmed 6650 

332a.l  Regulation  at  56  FR  50495 

confirmed 6650 

332a.3  Regulation  at  56  FR  50495 

confirmed 6650 

332a.  11  Regulation  at  56  FR  50495 

confirmed 6650 

332a.l2  Regulation  at  56  FR  50495 

confirmed 6650 

332b  Regulation  at  56  FR  50495 

confirmed 6650 

332b.l  Regulation  at  56  FR  50495 

confirmed 6650 

332b.3  Regulation  at  56  FR  50495 

confirmed ^.6650 

332b.4  Regulation  at  56  FR  50495 

confirmed 6650 

332b.5  Regulation  at  56  FR  50495 

conflrmed 6660 

332c   Regulation  at  56  FR  50495 

confirmed 6650 

332c.  1  Regulation  at  56  FR  50495 

confirmed 6650 

332d  Regulation  at  56  FR  50495 

confirmed 6650 

332d.l  Regulation  at  56  FR  50494 

confirmed 6650 

333  Regulation  at  56   FR  50495 
conflrmed 6650 

334  Regulation  at  56  FR  50495 
conflrmed 6660 


334.1  Regulation  at  56  FR  50496 
confirmed 6650 

334.2  Regulation  at  56  FR  50496 
confirmed 6660 

334.3  Regulations  at  56  FR  50496 

and  58  FR  49913  conflrmed 6650 

334.4  Regulations  at  56  FR  50496 

and  58  FR  49913  conflrmed 6650 

334.5  Regulation  at  56  FR  50496 
confirmed 6650 

334.11  Regulations  at  56  FR  50496 

and  58  FR  49913  conflrmed 6650 

334.13  Regulation  at  56  FR  50496 
confirmed 6650 

334.14  Regulation  at  56  FR  50496 
confirmed 6650 

334.15  Regulation  at  56  FR  50496 
confirmed 6650 

334.16  Regulation  at  56  FR  50496 
confirmed 6650 

334.17  Regulation  at  56  FR  50496 
confirmed 6650 

334.18  Regulation  at  56  FR  50496 
confirmed 6650 

334.21  Regulation  at  56  FR  50496 

conflrmed 6650 

334a  Regulation  at  56  FR  50496 

confirmed 6650 

334a.l  Regulation  at  56  FR  50496 

confirmed 6650 

335   Regulation  at   56   FR  50496 

confirmed 6650 

335.1  Regulation  at  56  FR  50497 
confirmed 6650 

335.2  Regulations  at  56  FR  50494 
and  50497  and  58  FR  49913 
confirmed 6650 

335.3  Regulations  at  56  FR  50494 
and  50497  and  58  FR  49914 
confirmed 6650 

335.4  Regulation  at  56  FR  50498 
confirmed 6650 

335.5  Regulations  at  56  FR  50498 

and  58  FR  49914  conflrmed 6650 

335.6  Regulation  at  58  FR  49914 
confirmed 6650 

(c)  added 6651 

335.7  Regulation  at  58  FR  49914 
confirmed 6660 

.   Amended 6651 

335.9  Regulations  at  56  FR  50498 

and  58  FR  49914  conflrmed 6650 

335.10  Regulation  at  56  FR  50498 
conflrmed 6650 

335.11  Regulation  at  56  FR  50496 
conflrmed 6650 
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335.12  Resrulatlon  at  56  FR  50498 
confirmed 6660 

335.13  Reflation  at  56  FR  50496 
confirmed 6660 

335a  Regulation  at  56  FR  50498 

confirmed 6650 

335c   Regulation  at  56  FR  50498 

confirmed 6650 

336   Regulation   at   56   FR  50499 

confirmed 6650 

336.2  Regulation  at  58  FR  49914 

confirmed 6650 

337.1  Regulation  at  56  FR  50499 
confirmed 6650 

337.2  Regulations  at  56  FR  50500 

and  58  FR  49915  confirmed 6650 

337.3  Regulations  at  56  FR  50500 

and  58  FR  49915  confirmed 6650 

(c)  revised 6651 

337.4  Regulation  at  56  FR  50600 
confirmed 6650 

337.7  Regulation  at  58  FR  49915 
confirmed 6650 

337.8  Regulations  at  56  FR  50600 

and  58  FR  49915  confirmed 6650 

337.9  Regulation  at  56  FR  50500 
confirmed 6650 

337.10  Regulation  at  58  FR  49916 
confirmed 6650 

337.11  Regulation  at  56  FR  50500 
confirmed 6660 

338.1  Regulations  at  56  FR  50601 

and  58  FR  49916  confirmed 6650 

338.2  Regulation  at  56  FR  50501 
confirmed 6660 

338.3  Regulation  at  56  FR  50601 
confirmed 6660 

338.4  Regulation  at  56  FR  50601 
confirmed 6660 

338.5  Regulation  at  56  FR  50601 
confirmed 6660 

338.11  Regulation  at  56  FR  50601 
confirmed 6660 

338.12  Regulation  at  56  FR  60601 
confirmed 6660 

338.13  Regulation  at  56  FR  50602 
confirmed 6660 

338.14  Regulation  at  56  FR  50601 
confirmed 6660 

338.15  Regulation  at  66  FR  50601 
confirmed 6660 

338.16  Regulation  at  56  FR  60601 
confirmed 6650 

339   Regulation   at   66   FR   50602 

confirmed 6660 


339.1  Regulations  at  56  FR  50602 

and  58  FR  49916  confirmed 6650 

339.2  Regulations  at  56  FR  50502 

and  58  FR  49916  confirmed 6650 

(e)  added 6652 

339.5  Regulation  at  56  FR  50502 

confirmed 6650 

340.11  Regulation  at  56  FR  50502 

confirmed 6650 

343b.l  Regulation  at  56  FR  50502 

confirmed 6650 

343b.2  Regulation  at  56  FR  50502 

confirmed 6650 

343b.3  Regulation  at  58  FR  49917 

confirmed 6650 

344    Regulation   at   56    FR   50502 

confirmed 6650 

499.1  Regulations  at  56  FR  50502. 
50503  and  58  FR  49917  con- 
firmed  6650 


Proposed  Rules: 


286. 


.3107 


TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
portment of  Agriculture  (Parts 
1-199) 

51.1   Regulation   at  59   FR   52235 

confirmed 5838 

51.3  Regulation  at  58  FR  52235 

confirmed 5838 

78.41  Regulation  at  59  FR  47534 

confirmed 2875 

(a)  and  (b)  amended;  interim 

4372 

91.3  (a)  and  (b)  amended:  OMB 

number 4536 

(a)  corrected;  CFR  correction 

4831 

(a)  amended 9611 

91.5  OMB  number 4536 

91.6  OMB  number 4536 

91.14  (a)      introductory      text 
amended 4536 

(cX2).  (4),  (5)  and  (11)  amended; 
(c)(12)  added 9611 

91.15  (a)  amended 4636,  9611 

92.308  (a)(1)  amended 5128 

(a)(2)  removed 9612 

92.324  Amended 5128 
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92.326  Amended 5128 

92.700—92.701  (Subpart  G)  Regu- 
lation at  58  FR  29187  con- 
firmed  4372 

97.2  Table  amended 2876 

112.1  Reg\Uation  at  59  FR  43445 
eff.  date  delayed  to  8-19-95 
2876 

112.4  RegvQation  at  59  FR  43445 
eff.  date  delayed  to  8-1&-95 
2876 

112.5  Regulation  at  59  FR  43445 
eff.  date  delayed  to  8-18-95 
2876 

112.6  Regulation  at  59  FR  43445 
eff.  date  delayed  to  8-19-95 
2876 

Ctiapter  II— Grain  Inspection, 
Pacl(ers  and  Stockyards  Ad- 
ministration (Packers  and 
Stockyards  Programs),  Depart- 
ment of  Agriculture  (Parts 
200-299) 

Chapter  n  Heading  revised;  no- 
menclature change 8465 

Policy  statement 10303 

202  Authority  citation  revised 8465 

202.102  Amended 8465 

202.103  (a)  amended 8465 

202.105  (f;(2)  amended 8465 

202.109  (a)(5)  and  (d)  revised; 
(c)(2),  (g)  through  (j)  and  (1) 
amended 8465 

202.110  (a)  amended;  (b)  revised 
8465 

202.112  (e)(2).  (3)  and  (5)  amended; 

(e)  through  (j)  redesignated 

(f)  through  (k);  (a),  (b)  and 
new  (i)  revised;  new  (e) 
added;  new  (j)  and  new  (k) 
amended 8466 

202.115  (b)  amended;  (d)  revised 

8467 

202.118  (a)(1)  revised;  (a)(7) 
amended;  (a)(8)  redesignated 
as  (a)(12);  new  (a)(8).  (9).  (10) 
and  (11)  added 8467 


Ctiapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Department 
of  Agriculture  (Parts  300-399) 

317.300  Heading  and  (a)  revised; 

(b)  amended 176 

317.302  (a)  and  (c)  amended 176 

317.308  Amended 176 

317.309  (a)  through  (g)  revised; 
(h)(2)  amended 176 

317.312  (a)  revised;  (b)  Table  2 
amended;  (d)  redesignated  as 
(g);  new  (d).  (e)  and  (f)  added 
186 

317.313  (a),  (b).  (g).  (i).  (j).  (k),  (p) 
and  (q)(4)  revised;  (c) 
through  (f)  added 187 

317.345  (a)(2)  introductory  text, 
(li)    and    (Hi)    revised;     (c) 

amended 188 

317.354  Revised 189 

317.356  Revised 189 

317.360  Revised 191 

317.361  Revised 192 

317.362  Revised 193 

317.363  (bK2)  Introductory  text 
and  (3)  introductory  text 
amended 196 

317.369  (k)(5)  introductory  text. 

(i)(A)  and  (B)  amended 196 

317.380  (e)  and  (0  revised 196 

317.400    (a)    Introductory    text, 

(c)(2)(iii)  and  (v)  amended 196 

318.19  Footnote  1  removed;  (b) 
amended;  Footnote  2  redesig- 
nated as  Footnote  1 10304 

318.21  Footnote  5  redesignated  as 

Footnote  4 10304 

327.2  (b)  amended 10306 

381.153  Footnote  4  revised 10305 

381.400  (a)  amended 197 

381.409  (a)   through  (g)  revised; 

(h)(2)  amended 197 

(gX4)  correctly  added 10304 

381.412  (a)  revised;  (d)  redesig- 
nated as  (g);  new  (d),  (e)  and 

(f)  added 207 

381.413  (b).  (g).  (i),  (j).  (k).  (p)  and 
(q)(4)  revised;  (c)  through  (f) 
added 208 

381.445  (a)(2)  introductory  text. 
(ii)    and    (ill)    revised;     (c) 

amended 209 

381.454  Revised 210 

381.456  Revised ; 210 
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TITLE  9     Chapter  Ill-Con. 

381.460  Revised 211 

381.461  (bX3)  and  (4)  correcUy  re- 
vised Revised 213 

381.462  Revised 214 

381.463  (bK2)  and  (3)  amended 217 

381.468  (mK5)  amended 217 

381.480  (e)  and  (0  revised 217 

381.500  (a)  Introductory  text.  (1) 

Introductory    text.   (cK2Klil) 

and  (V)  amended 217,  5762 

Proposed  Rules: 

1 4383.  10810 

3 4383,  10810 

50 


71. 
77. 
86. 


9631 

9632 

9631 

5876 

92 7137.9631 

94 6454.  7138.  9633 

98 7137 

308 6774,  10616 

310 6774,  10616 

318 6774.  6975.  10516 

320 6774,  10516 

325 6774,10616 

326 6774.  10616 

327 6774.  10616 

381 3464.  6774.  10616 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
ComrDlssion  (Parts  0—199) 

Chapter  I  Policy  statements 4071 

20.1703  (aK3)(v)  revised 7903 

32.52  (a)  revised 3737 

32.56  Revised 3737 

32.72  (a)(4)  revised 324 

Chapter  II— Department  of  Er^ergy 
(Ports  200-699) 

602  Added 6841 

Proposed  Rules: 


0-199  (Ch.  I). 

20 

36 


.9634 

.4872 
.4872 


60 3679.  7467,  9634.  10810 

52 4877,  7467,  10810 

100 7467,  10810 

430 4348,  5880 

440 4480 

490 10970 


600. 


.10296 


TITLE  n -FEDERAL  ELECTIONS 

Chapter  I— Federal  Election 
Commission  (Parts  1—9099) 

1.14  (b)  redesignated  as  (c):  new 

(b)  added 4073 

100.8    (b)(22)    revised    (effective 

date  pending) 7874 

104  Authority  citation  revised 7874 

104.3  Heading  revised:  (b)(4)(lKB) 
added  (effective  date  pend- 
ing)  7874 

113.1  (g)  added  (effective  date 
pending) 7874 

113.2  (a)  revised  (effective  date 
pending) 7875 


Proposed  Rules: 


110. 


.4114 


9008 3700,4114 

9004 3700,  4114 

9006 3700,4114 

9007 3700.4114 

9033 3700.4114 

9034 3700,4114 

9037 3700.4114 

9038 3700,4114 

TITLE  12-BANKS  AND  BANKING 

Chapter  !— Comptroller  of  the 
Currency,  Deportment  of  the 
Treasury  (Ports  1  —  199) 

3.2  (a)  revised 7903 

3  Appendix  A  amended.. 7907 

32  Revised 3532 

Chapter  II— Federal  Reserve 
System  (Ports  200-299) 

201.51  Revised 9281 

207  ore  margin  stock  llsta 5845 

208  Appendix  A  amended 8180 

219  Heading  revised 233 

219.1—219.7   Designated   as  Sub- 
part A;  heading  added 233 

219.1  Revised 233 

219.2  Introductory  text  revised 
233 

219.21—219.24  (Subpart  B)  Added 

233 

220  ore  nmrgln  stock  lists 5845 
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221  ore  margin  stock  lists 6845 

224  ore  margin  stock  lists 6845 

225  Appendix  A  amended 8181 

230.4  (bxexiii)  amended;  interim 
6130 

230.8  (cX6Xii)  added:  interim 6130 

230  Appendix  A  amended;  in- 
terim  6130 

Api>endix  B  amended;  interim 

6131 

261a  Re  vised 3341 

265.6  (bX2)  revised:  (bX3)  added 

10307 

Chopter  III— Federal  Deposit  in- 
surance Corporation  (Ports 
300-399) 

325.2  (t)  and  (v)  amended 8187 

325.5  (fX3Xi)  and  (4Xi)  amended; 

(g)  added 8187 

325  Appendix  A  amended 8188 

330.6  (a)  revised 7709 

330.7  (c)  revised 7710 

330.10  Heading  revised 7710 

330.11  (d)  added 7710 

330.12  (g)  heading  and  introduc- 
tory text  revised;  (gXD.  (2) 
and  (3)  redesignated  as  (g)(2), 
(3)  and  (4);  new  (g)(1)  and  (h) 
added 7710 

344.8  Added 7111 

Chopter  IV— Expxxt-lmport  Bonk 
of  the  United  States  (Ports 
400-499) 

409  Removed 9613 

Chapter  VI— Form  Credit 
Administration  (Ports  600—699) 

607.2  Regulation  at  69  FR  37403 

eff.  12-31-94 325 

612  Regulation  at  59  FR  24894  eff. 

J2-31-94..         326 

614.424a--614.4aCT  ^Subpart  F^ 
Regulation  at  69  FR  46730  eff. 
1-4-96 2683 

614.4260  (cX6)  Introductory  text 

revised 2687 

614.4351    Regulation    at    59    FR 

37403  eff.  12-31-94 325 

614.4443    Regulation    at    68    FR 

46734  eff.  1-4-95 2683 

614.4710    Regulation    at    59    FR 

37404  eff.  12-31-94 325 


616.6131    Regulation    at    69    FR 

37404  eff.  12-31-94 325 

616.5201    Regulation    at    59    FR 

37404  eff.  12-31-94 325 

615.5210    Regulation    at    59    FR 

37404  eff.  12-31-94 325 

618.8320    Regulation    at    59    FR 

46734  eff.  1-4-95 2683 

618.8325    Regulation    at    59    FR 

46734  eff.  1-4-95 2683 

620.1  Regulation  at  59  FR  37406 

eff.  12-31-94 325 

630  Regulation  at  69  FR  46742  eff. 

1-4-96 2493 

Chopter  )(VI— Resolution  Trust 
Corporotion  (Ports  1600-1699) 

1617  Revised 7663 

Proposed  Rules: 

36 7467 

208 6042 

225 6042 

230 5142 

325 8582 

327 9266 

348 7139 

363 8583 

614 2552 

615 2552 

618 2652 

1700  (Ch.  X\'II) 7468 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chopter  i— Smoil  Business 
Administrotion  (Ports  1-199) 

101.3-2  Amended 5564 

107  Appendix  I  revised;  interim 

7393 

Appendix  n  removed;  Appen- 
dix m  redesignated  as  Ap- 
pendix II;  interim 7402 

108.503-8  (b)(2)  revised 4074 

122.54-1  Revised 4373 

122.57-3  Revised 4373 

Proposed  Rules: 

121 4389 

122 4574 
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TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Depxsrtment  of 
Transportation  (Parts  1  —  199) 

1.1  Amended 6075 

11.25  (b)(3)  revised;  (b)(4)  and  (5) 

amended:  (bX6)  added 5075 

21  Policy  on  enforcement 10480 

25  Special  FAA  conditions 325.  10482. 

10483.  10486 

Authority  citation  revised 6622 

25.853  Revised 6623 

25  Appendix  F  amended 6623 

33  Special  FAA  conditions 7112 

39.13 5.  328.  330.  331.  334.  338.  1713.  2006. 

2324.  2494.  2496.  2878.  3739,  3741. 
4075.  4078.  5566,  5567.  5569,  6398, 
6653.  6655.  8284,  8286,  8288.  8289. 
8291,  8293.  8294.  8296.  8298.  8539, 
8541,  8543.  8545,  8928.  8930.  8931. 
9615,  9618,  9620.  9622.  10309.  10802. 
10804.  10806.  10608 

Corrected 10307 

71.1. ...339.  2007.  2008.  2009.  3534.  3535.  3538. 

3742,  4079.  5571.  5572.  6657.  6969. 

6960.  7116.  7117.  7440.  7442.  7443. 

8164.  8167,  9282,  9283.  9284,  9286. 

9287.  10014.  10015.  10488 

Corrected 2497.  3536.  3537.  5569.  7821 

Regulations  at  58  FR  47041, 
47371.  47372.  47373.  47631.  47633. 
47635  and  50  FR  1619  efT.  2-28- 

95 8166 

ReffulatloD  at  68  FR  48722  eff. 

2-28-96 8166 

73.23 3743 

73.25 

91  Regrulation  at  69  FR  2918  eff. 

2-28-96 

96 

97.21—97.36 2010.  4081.  5673.  5674.  5575. 

6677.  6399.  6961.  6963.  6964.  9288. 

9290 

121  Technical  correction 2497,  2687 

SFAR  No.  38-2  amended 5076 

121.312  (aXl)  through  (6)  and  (b) 

revised:  (a)(8)  added 6628 

121.366  (b)  corrected 3303 

129  Technical  correction 2497 

136  Technical  correction 2497 

135  169  (a)  revised 6628 

136.170  Revised 


.3743 

.8166 
.4374 


Ct^opter  11— Office  of  ttie  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

300  Authority  citation  revised 10812 

300.2  (c)(10)  added 10312 

302  Authority  citation  revised 6927 

302.601—302.621       (Subpart       F) 

Added 6027 

385  Authority  citation  revised 10312 

385.14  (p)  added 10312 

Proposed  Rules: 

1—199  (Ch.  I) 6045,  9302 

1 7380 

25 6794,  6456,  6632,  7479 

33 7380 


36 4114 

39 66.  382,  384.  386,  388,  389,  393. 

2036.  2041,  2556,  2909,  3358, 

3581.  3583.  3585.  3587.  3588. 

3592.  4117.  4119.  5599.  6045. 

7140.  7143.  7480.  7482.  7485. 

7920.  7922.  7924.  8205.  8206. 

8593.  8595,  9302.  9304.  9645, 

9649.  9792.  9794,  9796,  9799. 


.4116 
2033. 
3579, 
3590, 
6459, 
7919. 
8591. 
9647. 
9800. 
10811 
...396 


61 

67 396 

71 396.  3043.  2044.  2045.  2047.  3108.  3109. 

3583.  3595,  3596,  3777,  4131.  4946, 

5601,  6461,  6462.  6686.  6975.  7718. 

9652.  9653.  10042 

73 2048 

91 2557 

121 6794,  6632.  8490 

125 


136. 
257. 
258. 
259. 


.6632 
.6632 
.3359 
.3778 
.3596 


TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  ttie  Secretcvy 
of  Commerce  (Parts  0—29) 

16a  Revised 9291 
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Chapter  ll-Notional  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200-299) 

291  Added 4062 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis.  Department  of 
Commerce  (Parts  800—899) 

806  Authority  citation  revised 10490 

806.14  (e)  amended 10490 

Chapter  iX— National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

925  Appendix  A  revised 9294 

943   Regulation   at  56   FR  63643 

conflrmed 10313 

Proposed  Rules: 

944 10812 


TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

306.9  (a)  revised 9296 

Chapter  II— Consumer  Product 
Safety  Commission  (Ports 
1000-1799) 

1117  Added 10493 

1500  Authority  citation  revised 

10752 

1500.14  (bK8Xiv)  added 8193 

1500.18  (a)    introductory    text; 
(a)(17)  added 10752 

1500.19  Added 10762 

1700.14  (aX22)  added 4541 

Proposed  Rules: 

0-999  (Ch.  I) 6463 

307 8312 

310 8312 

1700 2716.9654 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

1.12  (g)  redesigniated  as  (h);  new 
(g)  added;  (aXD.  (b){3).  (e) 
and  new  (li)(2)  amended 66688 

1.14  Added 66688 

1.15  Added 66690 

1.55  (c)  revised 34380 

(c)  Appendix  A  amended 38119 

15.08  Re  vised 66162 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234, 

62316 

Appendix  A  amended 42158 

33.7  (aXlKD  revised 34381 

140.91  (aX3)  and  (4)  redesignated 
(aX5)  and  (6);  new  (aX3)  and 

new  (4)  added 8195 

190.08  Introductory  text  revised 

17471 

190.10  (cXl)  revised 34382 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

Ctiapter  ii— Securities  and  Ex- 
chonge  Commission  (Parts 
200-399) 

200  Authority  citation  amended 

52695 

200.30-3  Regulation  at  58  FR 
52902  eff.  date  delayed  to  6-7- 

95 59137 

(aX56)  added 63660 

(aX57).  (58)  and  (59)  added 66700 

(f)  revised 6 

200.30-4  (aXlO)  added 23794 

200.30-5  {b-2)  Introductory  text 
and  (1)  revised;  (b-3)  and  (b- 
4)  redesignated  as  (b-4)  and 

(b-5);  new  (b-3)  added 43464 

(a)(5)   and   authority    citation 
removed 52695 

200.30-14  (gXl)  introductory  text. 

(2),  (5)  and  (h)  revised 39680 

200.30-16  Introductory  text 
amended;  (b)  removed;  (c) 
and  (d)  redesignated  as  (b) 


and  (c):  new  (b)  and  new  (c) 
revised 39681 

200.41  (a)  revised 53936 

200.42  (b)(2)     redesignated     as 
(bX3);  new  (bX2)  added 53936 

200.735-1—200.735-16  (Subpart  M) 

Authority  citation  revised .... 

200.735-5  (eXlXil)  amended 

210  Authority  citation  revised 65631 

210.1-02  (1)  through  (aa)  redesig- 
nated as  (m)  through  (bb); 

new  (1)  added 65636v 

210.3-05  (bXl)  introductory  text 

amended;  (c)  added 65636 

210.3-09  (a)  and  (b)  amended;  (d) 

added 65636 

210.3-12  (f)  amended 65636 

210.3-20  Revised 65631 

210.4-O8  (g)  revised 65636 

210.5-02  (b)  amended 65636 

210.&-04  (a)  revised;  (c)  amended 

65636 

210.6-07  Amended 65636 

210.6-10  Amended 65636 

210.7-05  (a)  revised;  (c)  amended 

65637 

210.9^  Removed 65637 

210.1^-01  Revised 65637 

210.12-02  Removed 65637 

210.12-03  Removed 65637 

210.12-05  Removed .....65637 

210.12-06  Removed 65637 

210.12-07  Removed 65637 

210.12-08  Removed 65637 

210.12-10  Removed 65637 

210.12-11  Removed 65637 

211  Interpretive  releases 26109 

228.601  (cXlXIl)  revised;  (cX2Xiv) 

a(ide(l 36260 

Table,  (b)(4Xiii),  (10)  and 
(25X11)  amended;  (bX28Xlv), 
(99X11)  and  (cXlXll)  note  re- 
vised; (cXlXvl)  note  redesig- 
nated as  (cXlXvi)  Note  1; 
(cXlXvl)  Note  2  added 67759 

229.401  (e)  amended;  authority  ci- 
tation removed 52695 

229.404  (b)  amended 65637 

229.512  (aXlXlli)  amended;  (a)(4) 

revised 21649 

229.601  (cXlXii)  revised;  (cX2Xiv) 

added 36260 

(bX21Xil)  amended 65637 

Table,  (bX4),  (10)  and  (25X11) 
amended;  (bX99Xiii).  (cXlXil) 
note    and    (cX3Xil)    revised; 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1994  THROUGH  FEBRUARY  28.  1995 


TITLE  17  Chapter  ll-Con. 

(c)(l)(vl)  note  redealgmated 
as  (c)(l)(vl)  Note  1;  (c)(l)(vl) 
Note  2  added 67760 

229.901  (c)  revised 63662 

229.911         (a)(2)(vl)        amended; 

(aX2Kvli)  added:  (b)  revised 

636M 

230.135  (aX6)  revised 21649 

230.135c  Added 21649 

230.138  Revised 6966 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesigrnated  as  (aXD:  (aX2) 
added 21650 

Introductory  text  and  (a)(2)  re- 
vised  6966 

230.405  Amended 67761 

230.416  (aXlXlx)  and  (x)  amended: 

(aXlXxl)  added 43470 

230.457  (0)  revised 21650 

230  462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.483  (eXSXill)  added:  (e)(4)  re- 
vised  36261 

(eXlXlv)  note  redesignated  as 
(eXlXlv)  Note  1;  (eXDdv) 
Note  2  added 67761 

230.485  Revised 43464 

230.486  Revised 43464 

230.487  (c)  revised 43465 

230.488  (cX2)  removed;  (cXD  re- 
desigrnated as  (c) 67761 

230.502  (c)  revised 21650 

230.902  (b)(7)  added 21650 

231  Interpretive  releases 26109 

232.12  (b)  amended ..67761 

232.13  (d)  added 67761 

232.101  (aXlXD.  (Hi),  (c)  headlngr, 
(2).  (3).  (8)  and  (10)  revised; 
(bX3).  (4).  (5)  and  (cX18) 
through  (21)  added;  (cX16) 
amended 67761 

232.102  (a)  and  (e)  revised 67762 

232.301  Revised 36263. 49573,  66068 

232.302  (b)  revised;  (c)  added 67762 

232.303  (a)(3)  and  (4)  added 67762 

232.304  (a)  and  (d)  revised 67762 

232.306  (a)  note  amended 67762 

232.311  (b).  (c).  (d)  revised;  (e).  (f). 

(g)  and  (hX2)  amended 67763 

232.901  (a)  note  and  (cX4)  note 
added;  (d)  heading,  introduc- 
tory text  and  (2)  revised 67763 


232.902  (a)  note  added;  (e),  (g) 
heading.    Introductory    text 

and  (2)  revised 67763 

239.11  Form  S-1  amended 63683 

239.14  Form  N-2  amended 43468.  52702 

Form  N-2  amended;  authority 

citation  removed 52701 

239.15A  Form  N-IA  amended 43468 

Form  N-IA  corrected 48799 

Form  N-IA  amended:  author- 
ity citation  removed 52701 

239.16  Form  S-6  amended 43468.  67763 

Form  S-6  corrected 48799 

239.17a  Form  N-3  amended 43468. 

52702.  52703 

Form  N-3  corrected .48799 

239.17b  Form  N^  amended 43468 

Form  N-4  corrected 48799 

239.18  Form  S-11  amended 63683 

239.23  Form  N-14  amended 52695 

239.25  Form  S-4  amended 63683 

239.31  Form  F-1  amended 21650.  63683 

239.32  (bX2),  (d),  (g)  and  Form  F- 

2  amended 21661 

239.33  (aK4)  removed;  (aX5),  (6) 
and  (7)  redesignated  as  (aX4), 
(5)  and  (6);  (a)  Introductory 
text,  (1).  (2).  new  (5)  and 
(bXD  through  (4)  revised; 
new  (a)(5)(lil)  note  and  Form 

F-3  amended 21652 

Form  F-3  amended 21653.  21654 

Corrected 25811 

239.34  Form  F-4  amended  ...21654,  21655, 

63683 

239.64  Form  SE  amended 67766 

239.65  Form  TH  amended 67767 

240  Phase-In  period  extended 42448 

Authority  citation  amended 55012, 

66709 

Technical  correction 5461 

240.3al2-8    (aXlXxlii)    and    (xlv) 

amended;  (aXlXxv)  added 54815 

240.3al2-ll  Added 55347 

240.3b-ll  Added 63684 

240.6a-2    (aXD    amended;    (aX3) 

and  (b)  revised 66700 

240.10t>-10  (a)(7Kiii)  redesignated 
as  (aX7Xlv);  new  (aX7Xiii) 
and  (eX9)  added;  (a)(8)  re- 
vised; eff.  4-3-95 55012 

(c)  removed;  (d),  (e)  and  (f)  re- 
designated as  (c),  (d)  and  (e); 
note,  new  (d)  heading  and 
(10)  added;  (a),  (b).  new  (d) 
introductory  text  and  (6)  in- 
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troductory  text  revised;  eff. 

4-3-95 59620 

(aX2XiiXA)  corrected 60555 

240.11AC1-3  Added;  eff.  4-3-95 55012 

240.12b-7  Amended 55347 

240.12b-15  Amended 67764 

240.12b-25  (eX2)  amended 67764 

240.12dl-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 

added 55347 

240.13d-2  (c)  revised;  note  amend- 
ed  67764 

240.14a-2  Heading  and  Introduc- 
tory text  revised;  (a)  intro- 
ductory text,  (b)  Introduc- 
tory text,  (2)  and  (3)  amend- 
ed: (b)(4)  added 63684 

240.14a-3  (b)  introductory  text 
and     (eX2)     revised;     (bXD 

amended;  (b)(12)  removed 52696 

240.14a-4  (aX3)  note  added 67764 

240.14a-6  (1)  introductory  text  re- 
vised  52696 

(n)  added 63684 

(m)  amended 67764 

240.14a-7  (b)  revised 63684 

240.14a-15  Added 63684 

240.14a-101  Amended 52696,  67764 

240.14a-104  Added 63685 

240.14C-3    (a)    introductory    text 

revised;  (a)(2)  removed 52700 

(b)  note  removed 67765 

240.14C-5  (h)  amended 67765 

240.140-101  Amended 67765 

240.14e-l  (e)  amended 67765 

240.14e-7  Added 63685 

240.15AJ-1  (cXl)  revised 66700 

240.15c2-12  (c)  through  (f)  redes- 
ignated as  (d)  through  (g); 
note,  (bX5),  new  (c),  (f)(9)  and 
(10)  added:  (a),  new  (d),  new 
(e)  and  new  (f)(3)  revised; 
new  (g)  amended;  efl'.  in  part 

7-3-95  and  in  part  1-1-96 59609 

240.15c6-l  Regulation  at  58  FR 
52903  eff.  date  delayed  to  6-7- 

95 59137 

240.17Ad-16  Added 63661 

240.17a-21  (aX4)  revised 66701 

240.17a-23  Added;  eff.  6-1-95 66709 

240.19b-4  (e)  revised 66701 

241  Interpretive  releases 26109 

249.208a    (c)    added;    Form    8-A 

amended 55347 

Form  8-A  amended 67765 

Form  8-A  corrected 3079 


249.220f  Form  20-F  amended 21656. 

65632.  65637.  6564C 

249.308  Form  &-K  amended 67765 

249.310  Heading  revised;  Form  10- 

K  amended 67765 

249.310b  Form  10-KSB  amended 

67765 

249.311  Form  11-K  amended 67765 

249.322  Form  12b-25  amended 67766 

249.444  Form  SE  amended 67766 

249.447  Form  TH  amended 67767 

249.636      Added;      Form      17A-23 

added;  eff.  6-1-95 66710 

249.803  Form  X-15AJ-2  amended 

66701 

249.819  Form  19b-4  amended 66701, 

66702 
250  Comment  request 55573 

250.7  (a)  revised;  (bX2Xl)  and 
(3Xi)  amended;  authority  ci- 
tation removed 21927 

250.26  (bX2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (aX5)  revised 21927 

250.41  (c)  revised 21928 

250.42  Revised 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

250.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

250.111  Removed 67766 

259.5b  Form  U5B  amended 67766 

259.58  Form  U5S  amended  ...21928.  67766 

259.101  Form  U-1  amended 67766 

269.212a  Form  U-12(I)-A  amended 

21929 

259.212b  Form  U-12(I>-B  amended 

21929 

259.313  Form  U-ia-60  amended 36262 

259.603  Form  SE  amended 67766 

259.604  Form  TH  amended 67767 

260.0-12  Removed 67766 

269.8  Form  SE  amended 67766 

269.10  Form  TH  amended 67767 

270.2al&-2  (aX4)  corrected 15501 

270.6e-3(T)  Amended 43467 

270.20a-l  (a)  amended:  (c)  re- 
moved  52700 

270.20a-2  Removed 52700 
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CHANGES  APRIL  1.  1994  THROUGH  FEBRUARY  28.  1995 


TITLE  17  Chapter  II -Con. 

270. 20a-3  Removed 52700 

270.20a^  Removed 52700 

270.30d-l  (b).  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  new 
(b)  added 527W 

274  Authority  citation  revised 43467, 

52701 
274.11     Authority     ciUtion    re- 
moved  52701 

274.11A  Form  N-IA  amended 43466 

Form  N-IA  corrected 46799 

Form  N-IA  amended;  author- 
ity citation  removed 52701 

274.11ar-l  Form  N-2  amended 43466, 

52702 

Authority  citation  removed 52701 

274.11b  Form  N-3  amended 43466, 

52702.  52703 

Form  N-3  corrected 46799 

274.11c  Form  N-4  amended 43466 

Form  N-4  corrected 46799 

274.51  Authority  citation  re- 
moved  52701 

274.101  Authority  citation  re- 
moved  52701 

274.403  Form  SE  amended 67766 

274.404  Form  TH  amended 67767 

275  Authority  ciUtlon  revised 21661 

275.204-1  (b)(1)  revised 21661 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected! 27659 

Chapter  IV— Department  of  tt>e 
Treasury  (Parts  400—499) 

402  Authority  citation  revised 53731 

402.2d  (j)  amended 53731 

405  Authority  citation  revised 53731 

405.3  (a)(4)  and  (5)  removed; 
(a)(6),  (7),  (8)  and  (c)(5)  redes- 
ignated as  (a)(4),  (5),  (6)  and 
(c)(6);  heading,  new  (a)(5)  and 
(c)(6)  revised;  new  (c)(5)  and 

(7)  added  (0MB  number) 53731 

(c)(5)  corrected 55910 

Proposed  Rules: 

1 22145,  25351,  27312,  30665,  37169, 

66622 

7925 

3 37446,43620 

4 25351.27312 

30 25351,  27312 

35 54139,64359 


36 54139.  64359 

150 25351.  27312 

200—399  (Ch.  H) 61843 

210 16576.  21610.  21814,  42187 

228 36264.  42449.  46304,  55365 

10724 

229 21814.  36264.  42449.  46304.  46365. 

55385 

10724 

230 16576,  36264.  46304.  55385.  65641 

10724 

232 36264 

239 16576,  36264.  42187.  46365.  55365 

10724 

240 19685.  21681.  22773.  29393.  29398. 

33236.  34781,  36264.  42449,  46365, 

48579.  50866,  52723,  55014,  55365, 

63652,63662 

7718,  10724 

249 19685.  21810.  21814.  21821.  29393. 

29398.  36264.  42449.  46304 

4040,  7718 

250 36264,  67246 

259 36264.  46183 

260 36264 

269 36264 

270 16576.  28286.  36264.  39311 

7146 

274 16576.  36264,  42187.  55385 

7146 

275 9750 

279 9750 

402 32155 

404 32155.  58792 

4576 


405 58792 

4576 

449 66496 

5602 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Ct)apter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

2  Authority  citation  revised 4852 

Policy  statement 10016 

2.4  (d)  removed;  (e)  through  (h) 
redesignated  as  (d)  through 
(g) 4852 

2.22  Added 55039 

2.23  Added 66718 
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2.24  Added 347 

2.25  Added;  Interim 65938 

11  Appendix  A  revised 54815 

34  Authority  citation  revised 4852 

34.1  (c)(1)  and  (2)  revised 4852 

34.2  Re  vised 4853 

34.3  Heading  and  Introductory 
text  revised;  (e)(5)  and  (6) 
amended;  (e)(7).  (0  and  (g) 
removed;  (h)  through  (n)  re- 
designated as  (f)  through  (1) 

4853 

34.4  (a)  revised;  (c).  (g)  and  (h) 
removed;  (d)  and  (e)  redesig- 
nated as  (c)  and  (d);  new  (c) 
and  new  (d)  revised;  (e)  added 
4853 

34.10  Revised 4853 

35.10  (c)  added 40240 

35.13  (a)(2)(li)  and  (111)  redesig- 
nated as  (a)(2)(iil)  and  (Iv); 
(a)(2)(l),  new  (ill)  and  (d)(1) 
Introductory  text  revised; 
new    (aK2)(ll)   added;    (h)(24) 

amended 4853 

35.23  Added;  interim 65938 

41  Authority  citation  revised 4864 

41.3  Amended 4864 

41.7  Revised 4864 

131—141  (Subchapter  D)  Heading 

revised 4855 

131.50  Revised 4856 

131.80  Added 4856 

141  FERC  Form  No.  715  amended 

15335 

141.1  (b)  heading  and  (2)  revised 

1718 

154  Order  on  rehearing 54128 

Order  on  rehearing 2011 

154.42  Removed 40243 

154.63  (b)(l)(v)  added 40240 

154.91  Removed 40243 

154.92  Removed 40243 

154.93  Removed 40243 

154.94  Removed 40243 

154.95  Removed 40243 

154.96  Removed 40243 

154.97  Removed 40243 

154.98  Removed 40243 

154.99  Removed 40243 

154.100  Removed 40243 

154.101  Removed 40243 

154.102  Removed 40243 

154.103  Removed 40243 

154.105  Removed 40243 

154.106  Removed 40243 


154.107  Removed 40243 

154.108  Removed 40243 

154.109  Removed 40243 

154.109a  Removed 40243 

154.109b  Removed 40243 

154.110  Removed 40243 

157  Order  on  rehearing 54128 

Order  on  rehearing 2011 

Technical  correction 7721 

157.23—157.41  (Subpart  B)  Re- 
moved  40243 

157.208  (d)  Table  I  revised 6658 

157.215  (a)  Table  H  revised 6658 

161  Rehearing  denied 15336 

161.1  Revised 32897,  52904 

161.2  Revised 32897 

(c)  revised 52904 

161.3  (h)  removed;  (1)  through  (1) 
redesignated  as  (h)  through 
(k);  new  (h)  and  new  (1)  re- 
vised  32898 

(e),  (h)  and  (k)  revised 52904 

250  Rehearing  denied 15336 

250.16  (a)(3),  (c)(1)  and  (dXD  re- 
vised  32885 

Revised 32898 

(a)  re  vised 52904 

270  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

271  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

272  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

273  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

274  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

275  Removed 40243 

Order  on  rehearing 54128 

Order  on  rehearing 2011 

284  Order 16537.  23624,  49574 

Notice 19637.  22753.  29716,  38901 

Rehearing  denied 35462,  65707 

Order 1718.9775 

284.286  (c)  revised 32899 

292  Authority  citation  revised 4856 

292.101  (b)(1)  revised 4856 

292.202  (b),  (d),  (e)  and  (h)  re- 
vised; (s)  added 4857 

292.204  (a)(1)  and  (b)(2)  revised 4867 

292.205  (a)(1),  (2)(i)  introductory 

text  and  (b)(1)  revised 4857 
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TITLE  18  Chaptw  l-Con. 

292.207  (a),  (b)  and  (d)  revised 4858 

292.601  (c)  revised 40470 

294  Authority  citation  revised 4859 

294.101  (b)(5)  and  (f)  added 4859 

341.4  (f)  revised 40256 

342  Authority  citation  revised 59146 

342.2  (a)  revised 59146 

342.3  (e)  revised 40256 

(b)  re  vised 59146 

342.4  (a)  revised 40256.  59146 

343.3  (a)  amended 40256 

346  Added 59146 

347  Added 59147 

347.1  (e)  Introductory  text  and 

(5Hvl)  revised 368 

348  Added 69160 

Order  on  rehearing 358 

375  Authority  citation  revised 1718 

375.302  (t)  and  (u)  added 53351 

375.303  (1)  revised 1718 

381.302  (a)  amended 25563 

381.303  (a)  amended 25563 

381.304  (a)  amended 25563 

381.305  (a)  amended 25563 

381.403  Amended 25563 

381.404  Amended 25563 

381.505  (a)  amended 25563 

381.601  Amended 25563 

381.801  Amended 25563 

382  Authority  citation  revised 4859 

382.102  (h)  through  (k)  revised; 
(1),  (m)  and  (n)  removed;  (o) 
through  (8)  redesignated  as 

(1)  through  (p) 4859 

382.201     (a)     and     (b)     revised; 

(bK4)(li)  amended 4860 

385  Authority  ciUtion  revised 63247 

385.702  (b)  removed;  (c)  redesig- 
nated as  (b) 4860 

385.708  (b)(1),  (2K1).  (3).  (4).  (c) 
heading,  (1),  (2)  and  (d) 
amended 4860 

385.711  Heading  and  (a)(l)(l) 
amended 4860 

385.712  Heading  and  (a)  amended 
4860 

385.713  (a)(2Kl).  (Iv)  and  (3) 
amended 4860 

385.717  Removed 4860 

385.2011  Heading,  (cX3).  (e)(1).  (2) 
and  (4)  revised;  (aX6)  added 

1718 

385.2013  Added 63247 


Chapter  III— Delaware  River  Basin 
Commission  (Parts  400—499) 

420  Authority  citation  revised 64571 

420.31  (d)  and  (f)  revised 64571 

Ctiapter  XIII— Tennessee  Valley 
Autt>Oflty  (Parts  1300-1399) 

1310  Revised ^ 8196 

1312  Authority  citation  revised 

5259 

1312.1  (a)  amended 5259.  5260 

1312.3  (a)(6)  added;  (1)  revised  ...5259.  5260 

1312.4  Heading  and  (a)  revised: 

(c)  added 5259.  5260 

1312.7  (b)(4)  added 5259.  5261 

1312.13  (e)  added 5259.  5261 

1312.19  Revised 5259.  5261 

1312.20  Added 5259.  5261 

1312.21  Added 5259.  5261 

Proposed  Rules: 

1-399  (Ch.  I) 54851,  56421 

35 28297,  35274.  41739 

154 


158. 
201. 
260. 


3111 

3141 

3141 

3141 

280 3141 

284 15672.  15877.  27251.  40493.  60340 

3141,3783 

342 40493 

346 40493 

347 40493 

348 39985 

357 ^ 40493 

386 40493,  59715.  60926 

420 39991 

803 29563 

7925 

804 29563 

7925 

805 29563 

7925 

1310 53948 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  the 
Treasury  (Parts  1  —  199) 

4  Authority  citation  amended 23795 

4.2  (a)  amended 23795 

4.2a  Removed 23795 
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4.14  (b)(1).  (2X11)  introductory 
text.  (B)  and  (dXlXii)  amend- 
ed  18481 

4.22  Amended 6967 

4.30  Regulation  at  68  FR  68623 

confirmed 46755 

4.93  (bXl)  and  (2)  amended 39682 

4.94  (b)  amended 39683 

10  Authority  citation  amended 

25566.30293 

10.1  (a)  introductory  text.  (2). 
(b).  (d).  (f)  and  (hX2)  revised; 
(aXD,  (1)  and  (]X2)  amended; 
(aX3)  removed 25566 

10.8  Revised 25567 

10.9  Revised 25568 

10.108  Revised 17474 

10.151—10.153  Undesignated   cen- 
ter heading  revised;  interim 
30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regvilation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

10.151  Revised;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.152  Revised;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 
date  delayed  to  8-23-94 43283 

10.153  (b).  (dX2).  (3)  and  (f) 
amended;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-2^-94 43283 

10.172  Amended 25569 

10.173  Revised 25569 

10.175    (cX3)    and    (4)    removed; 

(c)(5)  redesignated  as  (c)(3); 
new  (cX3)  and  (eXD  revised 

25569 

10.192  Amended 25570 

10.198  Revised 25570 

12.104g  Table  amended 32903 

(b)  table  amended 5481S 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1),  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  Introductory  text;  (a) 
heading  aind  (b)  added:  in- 
terim   31520 


19  Authority  citation  amended 

51494 

19.6  (aXl)  amended 51494 

19.12  (aXl)  amended 51494 

19.44  (g)  added 51494 

24.16  Regulation  at  58  FR  68523 
confii-med 46755 

(bX14)  and  (dX2)  removed; 
(bX15).  (16)  and  (dX3)  redesig- 
nated as  (bX14).  (15)  and 
(dX2);  (bX5).  (13),  new  (14). 
(CX3).  (eX2Kii).  (fX4).  (gXD 
introductory  text,  (iv),  (2) 
and  (3)  introductory  text  re- 
vised; (cXD.  (2).  (e)(2Xl). 
(0(3)  and  (g)  Introductory 
text  amended;  new  (dX3)  and 
(gXlXvl)  added 46756 

24.17  Regulation  at  68  FR  68526 
confirmed 46755 

101  Authority  citation  revised 30294 

101.1  (0)  added;  authority  cita- 
tion removed;  interim 30293 

Regulation  at  59  FR  30293  and 
30294  eff.  date  delayed 38548 

Regulations  at  59  FR  30293  and 
30294  eff.  date  delayed  8-23-94 
43283 

101.3  (b)  table  amended 16122, 41973. 

50690 
(b)  table  amended 5313 

101.4  Authority     citation     re- 
moved; Interim 30293 

Regulation  at  59  FR  30293  eff. 

date  delayed 38548 

Regulation  at  59  FR  30293  eff. 

date  delayed  to  8-23-94 43283 

111  Authority  citation  amended 

30294 

User  fee  due  date 53086 

111.3  (e)  added;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

112.0  Amended 51494 

112.2  (b)  revised 51494 

112.21  Revised r. 51495 

112.25  Revised 51495 

113.63  (a)(1)  revised 51495 

113.73  (aXD  revised 51495 

118.4  (g)  revised;  (1)  added 51495 

122.15  (b)  table  revised 67622 

122.24  (b)  table  amended 16122 

122.38  Regulation  at  58  FR  68526 

confirmed 46755 
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TraE  19  Chaptw  l-Con. 

123  Authority  citation  amended 

23795.30294 

123.1  (c)  amended 2379S 

123.4  (c)  amended 25570 

123.8  Reflation  at  58  FR  68526 

confirmed 46755 

123.12  (a)(1)  and  (2)  amended:  (b) 
revised:  interim 30294 

Reerulation  at  59  FR  30294  eff. 

date  delayed 38648 

Reerulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.13  Authority     citation     re- 
vised: Interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed Jfl84B 

Reerulation  at  69  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.14  Authority     ciution     re- 
vised; interim 30294 

Regulation  at  59  FR  30294  eff. 
date  delayed 38648 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.16    Authority    citation    re- 
vised: interim 30294 

Regulation  at  69  FR  30294  eff. 
date  delayed 38648 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

123.16  Authority  clUtlon  revised: 
interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regiilation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.17  Authority     citation     re- 
vised; Interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

123.18  Authority     ciUtion     re- 
vised; Interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

125.0  Revised 51495 

125.1  Revised 51495 

125.11  (a)  and  (b)  amended 51495 

125.21  Revised 51495 

125.22  Revised 51495 

125.23  Revised 51496 

125.24  Revised 51496 

125.32  Revised 51496 


125.33  (a)  amended 51496 

125.34  Amended 51496 

125.35  Revised 51496 

125.36  Amended 51496 

125.41  Revised 51496 

125.42  Amended 51496 

128  Authority  citation  revised 30294 

128.21  (a)(4)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.23  Revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 
date  delayed  to  8-23-94 43283 

128.24  (b)  and  (c)  amended:   (d) 

and  (e)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  delayed 38548 

Regulation  at  59  FR  30294  eff. 

date  delayed  to  8-23-94 43283 

128.26  Revised;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

128.26  Removed;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

133  Authority  citation  amended 

55997 

133.52  (cX3)  amended 55997 

134.55  Regulation  at  68  FR  68526 

confirmed 46755 

(b)  revised 46757 

141  Authority  citation  amended 
30295 

141.4  Revised:  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 

141.113  (b)  through   (g)  redesig- 
nated as  (c)  through  (h);  new 
(c)  amended:  new  (b)  added 
61800 

142  Interpretation 17474 

143.21  (1)  added:  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  delayed 38548 

Regulation  at  59  FR  30295  eff. 

date  delayed  to  8-23-94 43283 


Note:  BokJtoc*  pag»  nuntmt  indfcat*  1994  changM. 


175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-29-94 16895 

Interpretation 58771,60892 

178.2  Table  amended  (0MB  nimi- 

bers) 25571. 51497 

Chapter  II— United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.13  (m)  added 66722 

206  Reerulation  at  59  FR  5091  con- 
firmed  19638 

Authority  citation  revised 10 

206.2—206.8  (Subpart  A)  Revised: 

interim 10 

206.11—206.19  (Subpart  B)  Re- 
vised; interim 12 

206.34  Revised;  interim 16 

206.35  Revised:  interim 17 

206.51—206.55  (Subpart  F)  Re- 
vised; interim 17 

207  Authority  citation  revised J21 

207.1  Revised:  interim 21 

207.2  (e)  revised:  interim 21 

207.7  (a)(3)(ii).  (b)(10).  (d).  (e) 
heading,  (1).  (f)(1).  (2)  and  (g) 
revised 66723 

207.8  Revised;  interim 21 

207.10  (a)  and  (c)(2)  revised:  (d) 
removed;  interim 22 

207.11  Revised:  interim 22 

207:21  (b)  revised:  interim 22 

207.22  Revised 66724 

207.23  (a)  and  (b)  revised:  (d) 
added 66724 

(c)(2)  revised:  interim 22 

207.29  Added;  interim 22 

207.40  (a)  and  (b)  revised;  interim 

22 

207.46  Added;  interim 23 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 

210  Re  vised 39039 

Authority  citation  revised 67626 

210.3  Amended;  interim 67626 

210.4  (d)(3)  corrected 64286 

(dK2)(lii)  revised;  interim 67626 

210.5  (b)(2)  and  (4)  revised;  (c) 
and  (d)  redesignated  as  (d) 
and  (e):  new  (c)  added;  in- 
terim  67626 

210.12  (a)(9)(i)  corrected 64286 

210.14  Heading  revised;  (e)  added; 
interim 67627 

210.16  (c)(2)  amended;  interim 67627 
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TITLE  19  Chapter  ll-Con. 

210.21  (a)(2)  revised;  (d)  redesig- 
nated as  (e):  new  (d)  added: 
Interim 67427 

210.22  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 67627 

210.23  Amended;  interim 67627 

210.24  (aKl)  and  (b)(2)  revised; 
(aK2)  removed;  (a)(3)  redesig- 
nated as  (a)(2);  interim 67627 

210.39  (b).  (c)  and  (d)  redesig- 
nated as  (c).  (d)  and  (e);  new 
(b)  added;  interim 67627 

210.41  Revised;  Interim 67626 

210.42  (a)(l)(i).  (b).  (c)  and  (hK3) 
revised;  interim 67620 

210.43  (a)(1)  and  (dXD  amended; 
interim 67628 

210.49  (a)  revised;  Interim 67628 

210.50  (a)(3)  revised;  (b)(2)  amend- 
ed; (c)  and  (d)  added;  interim 
67628 

210.51  (b)  and  (c)  revised;  interim 
67629 

210.52  (c)  revised;  (e)  removed;  (f) 
redesignated  as  (e);  interim 
67629 

210.68  Appendix  A  corrected 64286 

210.70  Revised;  interim 67629 

211  Removed 39039 

Proposed  Rules: 

4 2S376 

10 54537 

12 26151 

101 23817.41992.43313.50717 

103 46007 

122 50717 

123 56014 

134 6464 

141 32942.  36102 

142 36102 

148 56014 

177 18771.  32942 

191 31177.  41994 

201 16982 

207 18982 

210 3785.  7723 

353 80,  9802 

355 80,  9802 

356 80.  9802 


TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.4  (gXl)  revised 28765 

Chapter  III— Social  Security  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Ports  400-499) 

404  Technical  correction 10150 

404.301—404.395  (Subpart  D)  Au- 
thority citation  revised 8145 

404.315  Introductory  text  and  (a) 
through  (d)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (4);  new  (a)  heading 
and  new  (b)  added;  interim 


.8145 


404.316  (e)  and  (0  added;  interim 

8145 

404.321  (d)  added;  interim 8145 

404.322  (b)(5)  amended;  Interim 
8145 

404.336  (cK2)   and   (3)   amended: 
(c)(4)  added;  interim 8145 

404.337  (bK2)  amended;  interim 
8146 

404.350  Introductory  text  and  (a)    - 
through  (e)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (5);  new  (a)  heading 
and  new  (b)  added;  interim 


.8146 


404.352  (bK3)  amended;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 

new  (c)  added;  interim 8146 

404.401--404.469  (Subpart  E)  Au- 
thority citation  revised 8146 

404.402  (a)  introductory  text  re- 
vised; interim 8146 

404.470  Added;  Interim 8146 

404.480  Added;  interim 8146 

404.612   (g)   redesignated  as   (h); 

new  (g)  added 44923 

404.614  (a)  revised .44923 

404.615  (d)  added 44923 

404.633      Undesignated       center 

heading  and  section  added 44924 

404.900— 404.999d  (Subpart  J)  Au- 
thority citation  revised .44925 

Authority  citation  revised 8147 

404.902  (t)  and  (u)  amended;  (v) 

added 44925 
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(o)  revised:  (p)  through  (v)  re- 
designated as  (q)  through 
(w):  new  (p)  added:  interim 

8147 

404.903  (1)  through  (q)  amended; 

(r)  added 44925 

404.1501—404.1599  (Subpart  P)  Au-  ' 

thority  citation  revised 41975 

Authority  citation  revised 8147 

404.1535  Added;  Interim „ 8147 

404.1536  Added;  interim 8147 

404.1537  Added;  interim 8148 

404.1538  Added;  Interim 8148 

404.1539  Added;  interim 8148 

404.1540  Added;  interim 8148 

404.1541  Added;  interim 8148 

404.1501-404.1599  (Subpart  P)  Ap- 
pendix 1  corrected 30389 

Appendix  1  amended 41975 

416.200—416.269  (Subpart  B)  Au- 
thority citation  revised 41403 

416.202   (e)   redesignated   as    (f): 

new  (e)  added;  interim 8149 

416.213  Revised 8149 

416.215  (a)  revised 41400 

416.260  Undesignated       center 
heading  and  section  revised 
41403 

416.261—416.266         Undesignated 

center  heading  removed 41403 

416.261  Amended 41403 

416.262  Introductory  text,  (a),  (b) 

and  (d)  revised 41404 

(c)  amended;  (d)  redesignated 
as  (e):  new  (d)  added;  interim 
8149 

416.264  Revised 41404 

416.265  Heading,     introductory 
text,  (b)  and  (d)  revised 41404 

(d)  corrected 49291 

(a)  revised;  interim 8149 

416.267—416.269         Undesignated 

center  heading  removed 41404 

416.268  Revised 41404 

416.269  Revised 41404 

(b)(1)  corrected 49291 

416.310  (d)  revised 44926 

416.325  (b)(3)  added 44926 

416.351       Undesignated       center 

heading  and  section  added 44926 

416.415  Added 361 

416.601—416.571  (Subpart  E)  Au- 
thority citation  revised 8149 

Authority  citation  corrected 
10150 


416.535  (b)  and  (c)  redesignated  as 
(d)  and  (e);  new  (b)  added;  in- 
terim  8149 

416.542  (a)  revised;  interim 8149 

416.544  Added;  interim 8150 

416.558  (a)  revised;  (c)  added:  in- 
terim  8160 

416.601  (b)(1)  amended;  interim 

8150 

416.610  (a)(3)  revised;  Interim 8150 

416.901—416.998  (Subpart  I)  Au- 
thority citation  revised 8150 

416.936  Revised;  interim 8151 

416.936  Revised;  interim 8151 

416.937  Revised;  interim 8151 

416.938  Revised;  interim 8151 

416.939  Revised;  interim 8151 

416.940  Added;  interim 8151 

416.941  Added;  interim 8152 

416.1100—416.1182  (Subpart  K)  Au- 
thority citation  revised 41405 

416.1103  (a)(7)  added 33907 

416.1110  (e)  added 43471 

416.1111  (e)  added 43471 

416.1112  (c)(6)  revised 41406 

416.1121  (c)  revised 43471 

416.1123  (e)  revised 59364 

(d)  revised;  interim 81S2 

416.1148  Revised 361 

416.1165  Introductory  text  re- 
vised; (i)  added 361 

416.1201  (b)  revised 27988 

416.1202  (b)  revised 361 

416.1208  Added 27989 

416.1212  (d)  redesignated  as  (dKD; 

(dX2),    (3).    (e),    (f)    and    (g) 

added 43285 

416.1326  Revised:  interim 8152 

416.1331  (c),  (d)  and  (e)  added;  in- 
terim  8152 

416.1335  Revised;  Interim 8153 

416.1400—416.1499  (Subpart  N)  Au- 
thority citation  revised 41405 

416.1401  Amended 43038 

416.1402  (a)  and  (b)  revised;  (h) 
removed;  (1)  through  (n)  re- 
designated   as    (h)    through 

(m) 41405 

(1)  and  (m)  amended;  (n)  added 

43039 

(k)  and  (1)  amended;  (m)  added 

44928 

(d)  revised:  interim 8153 

416.1403  (a)(13)  and  (14)  added 41405 

(a)(15),  (16)  and  (b)(3)  added 43039 
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TITLE  20  Chapter  Ill-Con. 

(a)(2)     and     (7)     through     (11) 

amended:  (aK12)  added 44928 

416.1701—416.1725  (Subpart  Q)  Au- 
thority citation  revised 8153 

416.1725  Revised;  interim 8153 

422.205  (c)  revised 7120 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

626  Revised:  eff.  In  part  10-3-94 

and  6-30-95 45815 

626.2  (a)  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

627  Revised:  eff.  6-30-95 45821 

628  Revised:  eff.  6-30-95 45845 

631  Revised:  eff.  6-30-96 45857 

637  Revised:  eff.  6-30-96 45868 

655  Authority  citation  revised 65676 

Authority  citation  revised 3976 

655.104  (c)(3)  revised 41875 

655.112  (a)(2)  and  (bX2)  revised 41876 

655.204  (d)(2)  revised 41876 

655.206  (c)  revised 41876 

655.212  Revised 41876 

655.500—655.560   (Subpart   F)   Re- 
vised: interim 3955.  3976 

655.510  OMB  number 3959 

655.520  OMB  number 3963 

665.550  OMB  number 3968 

665.600—655.675  (Subpart  O)  Re- 
vised: interim 3969.  3977 

655.700—655.760  (Subpart  H)   Re- 
vised  65659,65676 

655.730  OMB  number 4029 

655.760  OMB  number 4029 

655.800—655.865    (Subpart   I)    Re- 
vised  65672,65676 

655.900  (b)(2Ki)  and  (d)  amended: 

interim 64776,  64777 

(e)  added:  interim 64777 

655.910  (b)(2)(i)  and  (e)  amended: 

Interim 64777 

655.940  (d)(l)(l)(B).  (hKD  and  (3) 

amended:  interim 64777 

Chapter  IX— Office  of  the  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training,  Depart- 
ment of  Labor  (Parts 
1000-1099) 

1005  Removed 26601 


Proposed  Rules: 


217. 
226. 
232. 


.7728 
.7729 
.7729 


404 37000,  37002,  43898,  44674,  52380. 

53769 

3787 

416 44093.  52380,  53769 

422 44674 

3787 

617 3472 

625 63670 

638 54539 

641 21874 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration. Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

5  Authority  citation  revised 35849 

5.22  (a)(8)  revised 42491 

5.23  (a)  introductory  text  re- 
vised: (a)(10Xi)  through  (vli) 
added 37419 

5.25  (a)(4)  revised 42491 

5.26  (e)  revised 42491 

5.30  (a)(1)  and  (cX2)  revised 42491 

5.31  (g)  added 31138 

(c)(2)  and  (e)(1)  revised 42491 

5.35  (b)(3)  added 47799 

5.37  (a)(3)(i).  (ii).  and  (ill)  re- 
vised: (a)(3)(iv)  added 42491 

5.51  (bXl)  revised 2014 

5.61  (a).  (bXl).  (2).  (cXD.  (d).  (e), 
(f)(1)  and  (g)  revised 42492 

5.62  Re  vised 42492 

5.66  Revised 42492 

5.80  (e)  revised 33431 

5.85  Added 35849 

14.100  (cX2Kil).   (6)  heading  and 

(11)  revised 9297 

16  Workshop 29950 

73.200  Regulation  at  59  FR  10678 

effective  date  confirmed 28765 

73.3106  (a)  revised 10497 

74.1101  Regulations  at  59  FR  7638 

and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1205  (c)(2)  revised 40805 

Regulation  at  59  FR  40806  eff. 

date  confirmed  as  9-12-94 53584 
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74.1340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 
24643 

74.1706  (aX2)  redesigrnated  as 
(aX3):  new  (aX2)  added;  (b) 
revised;  (c)(2)  and  (3)  amend- 
ed  60897 

Regxilation  at  68  FR  60897  eff. 

date  corrected  to  12-30-94 61929 

Regiilations  at  68  FR  60897  and 
61929  eff.  date  confirmed  as 
12-30-94 6131 

74.2101  Regulations  at  69  FR  7638 
and  8507  eff.  date  confirmed 
as  3-19-94 25322 

74.2205  (b)  revised 40806 

Regulation  at  69  FR  40806  eff. 
date  confirmed  as  9-12-94 53584 

74.2340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 
24643 

74.2705  (b)  introductory  text  re- 
designated   as    (bXD;    (bK2) 

added;  (c)  revised 60898 

Regulation  at  59  FR  60898  eff. 

date  corrected  to  12-30-94 61929 

Regulations  at  58  FR  60898  and 
61929  eff.  date  confirmed  as 
12-30-94 6131 

74.3602  Regulation  at  59  FR  11720 

eff.  date  confirmed 26420 

80.10  (a)  and  (b)  revised;  (c),  (d) 
and  (e)  redesignated  as  (d), 
(e)  and  (f);  new  (c)  added 60899 

101  Notice 28480 

Notice 7711 

101.9  (cXlXD  revised 62317 

101.12  Table  2  amended 24039 

101.36  Regulation  at  59  FR  371 
eff.  date  corrected  to  7-1-95; 
(bX4)  introductory  text,  (vl), 
(cXlO)  and  (g)  amended 24039 

101.65  (dK2).  (3)  and  (4)  added 24249 

(dX2KllXA).  (CXD.  (Iv), 
(3X11XA),  (CXD  and  (ill)  cor- 
rected  50828 

103.36  (d)(lXl)  table  amended; 
(d)(3)  introductory  text  re- 
vised; (dX3Xi)  and  (v) added 

26937 

(dXlXi)  table,  (i)  table  and  (ii) 
table  amended;  (d)(3)  intro- 
ductory text,  (V)  introduc- 
tory text  and  (vl)  revised; 
(dX3Xlll),  (iv),  (vXA)  through 


(F)  and  (vil)  added;  eff.  6-30- 

96 61535 

131  Authority  citation  revised 17691 

131.130  (a)  revised 17691 

Regulation  at  59  FR  17691  con- 
firmed  32078 

135  Authority  citation  revised 47079 

136.110  (aXD  and  (b)  revised;  (d), 
(e)  and  (f)  redesignated  as 
(e),  (f)  and  (g);  new  (d)  and 

(f)(7)  added;  eff.  9-14-95 47079 

Regulation  at  59  FR  47079  ef- 
fective date  confirmed 64571 

136.116  (a)  revised;  (c)  text  redes- 
ignated as  (cXD;  new  (cX2) 

added;  elT.  9-14-95 47080 

Regulation  at  69  FR  47060  ef- 
fective date  confirmed 64571 

136.120  Removed:  eff.  9-14-96 47080 

Regulation  at  69  FR  47080  ef- 
fective date  confirmed 64571 

135.125  Removed:  eff.  9-14-96 47080 

Reg\ilation  at  69  FR  47080  ef- 
fective date  confirmed 64571 

166  Authority  citation  revised 26939 

166.110  (a)  introductory  text 
heading  and  (c)  heading 
added;  (a)(1)  revised;  (b) 
heading     and     (d)     heading 

amended 26939 

172.800  (cX9),  (10)  and  (11)  added 

61540 

(cXl)  revised;  (c)(2)  removed 61543 

(cX8)  added 61545 

172.811  (b)  revised 24924 

172.841  (b),  (c).  and  (d)  redesig- 
nated as  (c),  (d),  and  (e);  new 

(b)  added;  new  (c)  revised 37421 

173.21  Added 15623 

173.170  Added 26711 

173.357  (aX2)  table  amended 36937 

175.105  (c)(5)  table  amended 47080 

175.300    (d)    Table    2    corrected; 

CFR  correction 58775 

(bX3Xxxxvli)  added 63894 

176.170  (a)(5)  table  amended 33195, 

48391 
177.1345    Introductory    text    re- 
vised; (d)  added 62318 

177.1520  (b)  table  amended... 26422,  43730 

177.1580  (b)  table  amended 43731 

177.2600  (c)(4)(i)  amended 46171 

178.2010  (b)  table  amended. .33196,  45973, 

62319 

(b)  table  corrected 54130 

(b)  table  amended 8546 
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TITLE  21    Chapt«f  l-Con. 

178.3295  Table  amended 25323 

182.1033  Removed 63«95 

182.1195  Removed 63*95 

182.1625  Removed 63«95 

182.1751  Removed 63895 

182.1911  Removed 63695 

182.3616  (c)  revised 65939 

182  3637  (c)  revised 65939 

182.3739  (c)  revised 65939 

182.3766  (c)  revised 65939 

182.3798  (c)  revised ...65939 

182.3862  (c)  revised 65939 

182.6033  Removed 63«95 

182.6195  Removed 63895 

182.6386  Removed 63895 

182.6511  Removed 63895 

182.6625  Removed 63895 

182.6751  Removed 63895 

182.6851  Removed 63895 

182.8195  Removed 63895 

184.1033  Added 63895 

184.1140  Added 63896 

184.1195  Added 63896 

184.1386  Added 63896 

184.1625  Added 63896 

184.1751  Added 63896 

184.1851  Added 63897 

184.1911  Added 63897 

201.20  (a)  and  (b)  amended 60898 

Reerulatlon  at  59  FR  60898  eff. 

date  corrected  to  12-30-94 61929 

RegMlations  at  59  FR  60898  and 
61929  eff.  date  confirmed  as 
12-30-94 5131 

201.67  (0(9)  revised 64249 

210  Compliance  date  extended 39255 

211  Compliance  date  extended 39255 

211.42     (c)      Introductory      text 

amended 4001 

211.68  (b)  amended 4091 

211.137  (er)   redesignated  as  (b); 

new  (g)  added 4091 

211.170     (b)     Introductory     text 

amended 4091 

211.180  (e)(1)  revised 4091 

310  Technical  corrections 49350 

310.545  (aK7)  corrected;  CFR  cor- 
rection   5313 

(aKlS)  and  (d)(1)  revised:  (dXlS) 
added:  eff.  8-15-95 8920 

310.546  Added 43252 

314.50   (h)    redesignated    as    (k): 

new  (h).  (i)  and  (j)  added 50361 

(b)  corrected 60051 

314.52  Added 50362 

314.53  Added 50363 


314.54  (a)(l)(vii)  added 50364 

314.70  (f)  added 50364 

314.94  (a)(12)  added 50364 

314.95  Added 50366 

314.101  (e)  revised 50366 

314.107  Added 50367 

314.108  Added 50367 

319.545  (a)(6)(il)  redesignated  as 

(a)(6)(ii)(A):  new  (aH6Kil)(A) 
heading.  (B)  and  (d)(23) 
added:  (d)  introductory  text 

and  (1)  revised;  eff.  8-23-95 43409 

331.30  (d)(1)  removed 60656 

336.50  (cKl)  revised;  eff.  4-11-95 

16982 

338.50  (c)(3)  revised;  eff.  4-11-95 

16983 

341.3  (0.  (g)  and  (h)  added;  eff.  8- 
23-96 43409 

341.14  (a)(5)  and  (6)  added 29174 

341.20  Added;  eff.  8-23-95 43409 

341.74      (c)(4)(vil).      (viii),      (ix). 

(dXlKlv)  and  (v)  added 29174 

(d)(l)(iv)  and  (v)  corrected 36051 

341.80  Added;  eff.  8-23-95 43409 

341.90  (r)  and  (s)  added 29174 

(r)  and  (s)  corrected 36051 

343  Announcement 37421 

346.18  (b)  revised 28767 

346.50  (b)(2)(vl)  heading  and  (d)(8) 

heading  amended 28767 

347.10  (c)  revised 2876S 

347.50  (bK3)  heading.  (cX2)  head- 
ing     and       (d)(3)       heading 

amended 28766 

358  Document  availability 62569 

368.150  (dK3)  revised;  eff.  11-23-95 

60317 

369.20  Amended;  eff.  8-23-95 43412 

430.4  ca)(69)  added 

430.5  (a)(104)  and  (bK106)  added 

430.6  (bX106)  added 

436.215  (b)  Uble  amended:  (cX18) 

added 

436.369  Added 40806 

436.370  Added 40807 

442.52  Added 26940 

442.253  Redesignated  as  442.253a; 

new  442.253  heading  added 26941 

442.253a       Redesignated       from 

442.253 26941 

442.253b  Added 26941 

450.10  Added 50485 

452.160  Redesignated  as  4S2.160a; 

new  452.160  added 52078 
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452.160a       Redesignated       from 

452.160 52078 

452.160b  Added 52078 

455.88  Added 40807 

(aXl)  corrected 46479 

455.188  Added 40808 

510  Technical  correction 49291 

510.600  (cXD  table  and  (2)  table 

amended  28768.  3 11 39.  33197,  33198. 
33908,  381 19,  41664,  41976,  44315. 
49576.  50629,  59364 
(cXD     table     and     (2)     teble 

amended 7121 

520  Technical  correction 50829 

520.45a  (a),  (b),  (c).  (dXD.  (2)  and 

(3)  redesignated  as  (aXD.  (2), 

and  (3),  (aX4Xl).  (ii)  and  (Hi); 

new  (b)  added 65711 

520.446b  (a)  amended;  (b).  (dXD. 

(2).  (4X111XB).  (C),  (ivXB)  and 

(C)  revised;   (d)(3)  removed; 

(dX4XlXC)  added 39439 

520.531  (a)  removed;  (b)  revised 

26942 

520.580  (bXD  amended 59365 

520.804  Added 17694 

520.903c  Removed 33198 

520.905a  (dX3)  added 26943 

520.905b  (c)(3)  added 35252 

520.1288  Added 362 

520.1485  Heading  and  (b)  revised 

3079 

520.1660d  (aX6)  and  (bX4)  added; 

(eXlXiiXAXi).    (B)(J).    (C)(3) 

and  (iii)(C)  amended 41664 

(eXlXliXAXJ).  (BXJ)  and  (C)(J) 

corrected 56388 

520.1696b      (b)      revised;      (cX2) 

amended 42493 

(b)  revised 58775 

520.1720a  (bX3)  amended 53585 

520.1806  (b)  amended 28769 

520.1872  Added 33908 

520.2045  (bX2)  amended 28769 

520.2220a  (b)  amended 56000 

520.2220b  (bXD  amended 56000 

520.2220c  (c)  amended 56000 

520.2220d  (b)  amended 56000 

520.2260a  (bXD  amended 22754 

520.2260b  (bXD  amended 22754 

520.2260c  (a)  amended 22754 

520.2325a  (cX2)  amended 28769 

(c)  amended 33197 

520.2325b  (c)  amended 33197 

520.2345a  (bXD  amended 59365 

520.2345d  Revised 17693 


(aXl)  amended 19133 

522.246  (a)  amended;  (cX3)  added 

41665 

522.313  (dX4)  added 41666 

(dX5)  added 54518 

522.1145  (aX2)  amended 33198 

522.1222a  (c)  revised 41664,  41976 

Corrected 49291 

522.1360  Added 37422 

522.1660  (b)  and  (cX2Xill)  amend- 
ed  363 

522.1680  (b)  amended 31 139 

522.1696a  (bXD  and  (2)  amended 

38119 

522.1720  (bXl)  amended 53585 

522.1940      (e)      redesignated     as 
(dX2Xiv);   (b).   (d)(2)(ii).   (ill) 

and  (iv)  revised:  interim 49808 

522.2220  (aX2Xi)  amended 56000 

522.2477  Revised 4376 

522.2680  Revised 19639 

524.900  (c)  amended 28769 

524.1580b  (b)  amended 33197 

524.1580c  (b)  amended 33197 

524. 1580d  Removed 53586 

529.1030  (b)  revised;  (d)  redesig- 
nated as  (cX3) 60076 

529.1044a  (b)  amended 31140 

529.1186  (b)  amended 44315 

566.34  Revised 65711 

556.200  Revised 41977 

666.275  Revised 26943 

656.344  (a)  revised;  (d)  added 50830 

556.380  Revised 41241 

556.425  Revised 17922 

556.750  (c)  added 38902 

658.4  (d)  table  amended 17477.  18297. 

41241 

568.96  (bX4Xii)  added 15624 

(bXlKxliXft)  amended 19134 

(bXl)(x)(6)  and  (xl)(6)  amended 

33197 

558.268  (cX4)  added 35252 

558.265  (c)(3)  added 51498 

558.274    (a)(4)    and    (cXD    table 

amended 59365 

558.305  Added 18297 

568.311  (eXD  table  amended 33197 

558.342    (cXlXii).    (2Xii).    OXii). 
(4Xii),      (5Xli)      and     (6Xii) 

amended 41241 

558.355    (OdXxiiXfe)    and    (xx)(6) 

amended 33197 

(fX3XivX6)  and  (viii)  amended 
41241 
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TmE  21    Chapter  l-Con. 

(0(2Kli)  and  (Hi)  redesignated 
as  (0(2)(lKa)  and  (0(2X1X6): 
new  (fX2)(iX6)  revised;   new 

(0(2X11)  added 

568.360  (dX2)  redesignated  as 
(dX2Xl):  new  (dX2Xl)  heading 
and  (il)  added;  (dX3)  amended 

17922 

558.450  (dXD  Table  1  amended 3080 

558.550  (aX2)  revised 15339 

(aX2)  amended 19134.  21930,  26423. 

26943 
(aX2).   (bXlXxXc).   (xllX6)   and 

(c)  amended 26424 

(bXlKUXc)  amended 33197 

(bX2)  added 49577 

(aX2)  corrected 64739 

(a)  re  vised 67185 

(aX2)  revised;  (bXlKUKa)  and 

(xvXa)  amended 3080 

558.555  Added 17477 

558.586  (a)  amended 33197 

558.600    (cKlKD    amended;    (cK3) 

added 41975 

558.625  (bX71)  removed 33195 

(bX  10)  revised 7121 

(bXll)  and  (15)  removed 8547 

558.635     (0(3)     redesignated     as 

(0(4);  new  (0(3)  added 35902 

(bX2)  amended 54515 

(bX2)  revised 8647 

573.130  Added 26711 

573.920  Stay  at  58  FR  47973  con- 
firmed  45973 

600  Authority  clUtlon  revised 54042 

600.15  (b)  amended 49351 

600.80—600.90  (Subpart  D)  Added 

54042 

606.65  (c)  Uble  amended 23636 

606.121     (CK12X1).    (11)    and    (ill) 

amended 23636 

610.9  (a)  amended 49351 

610.11  Introductory  text  amended 

49351 

610.53  (d)  amended 49351 

630.10  (cX3)  amended 49351 

640.6  Introductory  text  amended 

49351 

640.21  (c)  amended 49351 

640.22  (c)  amended 49351 

640.64  (c)  amended 49351 

640.74  (a)  amended 49351 

660.28  (axi)  table  and  (4)  amend- 
ed  23637 

807.3  (n)  amended;  (o)  and  (q)  re- 
vised  64295 


807.87  (1X2)  and  (J)  amended 64295 

807.92  (a)  introductory  text,  (3) 
through  (6)  and  (b)  amended; 

(d)  added 64295 

807.93  Revised 64295 

807.94  Revised 64296 

807.96  (d)  revised 64296 

812  Notice  of  applicability 52078 

821.2      (b)      introductory      text 

amended 31 138 

864.5350  (b)  revised 63007 

864.7660  (b)  revised 63007 

864.7675  (b)  revised 63007 

864.7900  (b)  revised 63007 

864.8500  (b)  revised 63007 

866.5170  (b)  revised 63007 

866.5220  (b)  revised 63007 

866.5230  (b)  revised 63007 

866.5360  (b)  revised 63007 

866.5370  (b)  revised 63007 

866.5540  (b)  revised 63007 

866.5700  (b)  revised 63007 

868.5340  (b)  revised 63007 

868.5350  (b)  revised 63007 

870.1875  (aX2)  revised 63007 

872.1500  (b)  revised 63007 

872.1820  (b)  revised 63008 

872.3100  (b)  amended 63008 

872.3130  (b)  revised 63005 

872.3165  (b)  revised 63005 

872.3240  (b)  revised 63005 

872.3285  (b)  revised 63008 

872.3330  (b)  revised 63008 

872.3350  (b)  revised 63008 

872.3360  (b)  revised 63008 

872.3410  (b)  revised 63008 

872.3450  (b)  revised 63008 

872.3490  (b)  revised 63008 

872.3520  (b)  revised 63008 

872.3530  (b)  revised 63008 

872.3580  (b)  revised 63008 

872.3670  (b)  revised 63008 

872.3900  (b)  revised 63008 

872.3910  (b)  revised 63008 

872.3940  Added 65476 

872.3950  Added 65478 

872.3960  Added 65478 

872.3970  Added 65478 

872.4130  (b)  revised 63008 

872.4535  (b)  revised 63008 

872.4620  (b)  revised 63008 

872.4730  (b)  revised 63008 

872.5410  (b)  revised 63009 

872.5525  (b)  revised 63009 

872.5550  (bXl)  revised 63009 

872.6030  (b)  revised 63009 
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872.6140 
872.6250 
872.6300 
872.6475 
872.6510 
872.6640 
872.6866 
872.6890 
874.3375 
874.4750 
874.5220 
874.5800 
876.5970 
878.1800 
878.3750 
878.3800 
878.3900 
878.4100 
878.4380 
878.4440 
878.4470 
878.4635 
878.4660 
878.4700 
878.4730 
878.4800 
878.4930 
878.4950 
878.5900 
880.2400 
880.2720 
880.5180 
880.5210 
880.5240 
880.5630 
880.5740 
880.5780 
880.5950 
880.6060 
880.6150 
880.6190 
880.6900 
882.1430 
882.1700 
882.1926 
882.4030 
882.4126 
882.4190 
882.4200 
882.4215 
882.4440 
882.4500 
882.4526 
882.4635 
882.4600 
882.4900 


b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63{X)9 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63009 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

b)  revised 63010 

bXD  revised 6301 1 

b)  revised 6301 1 

b)  revised 6301 1 

b)  revised 6301 1 

b)  revised 63011 

b)  revised 6301 1 

bX2)  revised 6301 1 

b)  revised 6301 1 

b)  revised 63011 

b)  revised 6301 1 

b)  revised 6301 1 

b)  revised 63011 

b)  revised 6301 1 

b)  revised 6301 1 

b)  revised 63011 

b)  revised 6301 1 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 

b)  revised 63012 


884.6320  Added 67187 

886.1040  (b)  revised 63012 

886.1050  (b)  revised 63012 

886.1070  (b)  revised 63012 

886.1090  (b)  revised 63012 

886.1140  (b)  revised 63012 

886.1160  (b)  revised 63012 

886.1250  (b)  revised 63012 

886.1290  (b)  revised 63012 

886.1340  (b)  revised 63012 

886.1360  (b)  revised 63012 

886.1425  (b)  revised 63013 

886.1430  (b)  revised 63013 

886.1435  (b)  revised 63013 

886.1450  (b)  revised 63013 

886.1660  (b)  revised 63013 

886.1680  (b)  revised 63013 

886.1690  (b)  revised 63013 

886.1700  (b)  revised 63013 

886.1810  (b)  revised 63013 

886.1860  (b)  revised 63013 

886.1870  (b)  revised 63013 

886.1910  (b)  revised 63013 

886.1945  (b)  revised 63013 

886.4250  (b)  revised 63013 

886.4350  (b)  revised „....63013 

886.4360  (b)  revised 63013 

886.4570  (b)  revised 63013 

886.4760  (b)  revised 63014 

886.4355  (b)  revised 63014 

886.5820  (b)  revised .63014 

886.5840  (b)  revised 63014 

886.5842  (b)  revised 63014 

886.5844  (b)  revised 63014 

886.5900  (b)  revised 63014 

886.6916  (b)  revised 63014 

888.4200  (b)  revised 63014 

888.4210  (b)  revised 63014 

888.4230  (b)  revised 63014 

888.4540  (b)  revised 63014 

888.5940  (b)  revised 63014 

890.1175  (b)  revised 63014 

890.3100  (b)  revised 63014 

890.3750  (b)  revised 63014 

890.3920  (b)  revised 63014 

890.3940  (b)  revised 63015 

890.6766  (b)  revised 63015 

892.1130  (b)  revised 63015 

892.1350  (b)  revised 63015 

892.1640  (b)  revised 63015 

892.5740  (b)  revised 63015 

900  Workshop ..53566 

Technical  correction 60051 

900.2    (e)    revised;    (r)    and    (s) 

added;  interim 49512 

900.12  (d)(lKi)  revised;  interim 49812 
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TITIE  21   Chapl»r  l-Con. 

900.18  Added;  Interim 49812 

ioao.30  (b)  amended 26403 

1020.32  (d)  revised:   (e)  through 
(h)      redesignated      as      (f) 

through  (1);  new  (e)  added 26404 

1220.40  (a)  revised 35253 

1270  Workshop 299S0 

Chapter  II— Drug  Enforcement 
Adminlitrotlon.  Depxsrtment  of 
Justice  (Ports  1300-1399) 

1306.02   (h)  redesignated   as   (1); 

new  (h)  added 26111 

1306.11    (a)   revised;    (e)   and    (f) 

added 26111 

(a)  and  (0  corrected 30832 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

(c)  corrected 30832 

1308.11  (gK3^     removed;     (dXl) 
through  (29)  and  (g)(4)  redes- 
ignated as  (d)(2)  through  (30) 
and  (g)(3);  new  (dKD  added 
46759 

Regulation  at  59  FR  673  eff. 

date  extended  to  6-€-95 66710 

1306.24  Regulation  at  59  FR  15063 

confirmed 52905 

1310  Technical  correction 52588 

1310.04  (f)  Introductory  text  re- 
vised; (DdHlll)  removed; 
(fKDdv)  through  (xxiv)  re- 
designated       as        (0(1X111) 

through  (xxlli);  (g)  added 51367 

1310.06  (b)  revised;  Interim 51364 

1313  Technical  correction 52588 

1313.12  (a)  Introductory  text  re- 
vised  51367 

1313.21  (a)  Introductory  text  re- 
vised  81367 

Proposed  Rules: 

1—1299  (Oh.  I) 26352.  29977,  39888. 

62644.66738 

5152 

11 45160.  50793 

20 54046.  60734 

5530.8772 

54 48708.  55071 

73 23035 

74 23035 

101 16677.  36379.  37190.  51030.  52275. 

56573 


102 36102.  39635 


111 

123 16578 

168 23035 

170 51030.  56573 


172 23035 

173 23035 

182 23035.  55072 

184 23035.  61560,  62366 

201 9554 

203 36107 

206 36107 

211 10617 

310 51030.  54046.  56573.  60734 

4132.  6892.  8989 

312 48708,  54046,  55071,  60734 

314 48708.  54046.  55071.  60734 

320 48708,  55071 

330 3M99.  48708.  55071 

331 17747 

333 31402.  58799 

341 34781 

10286 

343 18507 

352 16042.  29706 

369 31402.  58799 

589 44584 

600  28821.  42193.  54046.  56448.  60734 
2351 

601  28821.  42193.  48708.  55071.  56448 
2351 

606 28822.  42193.  56448 

2351 

607 28822.  42193.  56448 

2351 

610 28821.  28822.  42193.  56448 

2351 

640 28822.  42193.  56448 

2351 

660 28822. 42193.  56448 

2351 

700 16042 

740 16042 

807 48708,  55071 

810 30656,  32489 

812 48708,  55071 

814 48708,  55071 

860 48708,  55071 

862 37378 

864 37378 

866 37378 

868 37378 

870 37378 

872 37378 

874 37378.  46479 

876 37378 
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8595 

878 23036.  37378.  46479 

880 37378 

882 37378 

886 37378 

888 37378 

890 37378 

892 37378 

3168 

896 9762 

1240 16578 

1301 30555.30738 

1307 51887.63738 

1308 65521 

1309 51887,  54949.  63738 

1310 51887.63738 

10814 

1313 51887.  54949.  63738 

1316 51887.63738 

1403 53706 

1404 65607 

TITLE  22-FOREIGN  RELATIONS 

CtKipter  I— Department  of  State 
(Ports  1-199) 

22  Authority  citation  revised 48999 

22.1  Table  amended;  Interim 25324. 

48999 

40  Authority  citation  revised 51369 

40.101—40.104  (Subpart  K)  Head- 
ing revised;  interim 51369 

40.104  Added;  interim 51369 

40.105  Added 55045 

41  Authority  citation  revised 10497 

41.12  Re  vised 10497 

41.107  (e)  added;  interim 25325 

42  Authority  citation  revised 10499 

42.11  Revised 10499 

42.61  (a)  revised 39955 

43  Authority  citation  revised 7445 

43.21-43.27   (Subpart   C)   Added; 

Interim 7445 

51  Authority  citation  revised 48999 

51.64  (0  added;  interim 48999 

51.67  Added;  Interim 49000 

60—65  (Subchapter  G)  Removed 

33909 

120.15  Revised 25811 

120.16  Revised 25811 

121.1  Amended;  (c)  removed;  (d) 

redesignated  as  (c) 46548 

Amended 46549.47800 

123.16  (a)  revised 29951 

(b)(1)  revised 45622 


124.10  Revised 29951 

124.15  Added 45622 

126  Authority  citation  revised 42158 

126.1  (a)  and  (d)  revised;  (f)  added 

15625 

(a)  and  (c)  revised 42158 

126.5  Revised 29961  • 

145  Added 18731 

Ct)opter  II— Agency  for  Inter- 
notionol  Development,  Inter- 
national Development  Co- 
operation Agency  (Ports 
200-299) 

220  Removed 28769 

222  Removed 28769 

226  Added;  interim 3744 

Technical  correction 7712 

Ctiopter  V— United  States  Infor- 
mation Agency  (Ports  500—599) 

502  Re  vised 18965 

514.14  (0)  revised;  interim 34761 

514.30  (b)(3)  removed;  (1)  amend- 
ed; (j)  added;  interim 16984 

Regulation  at  59  FR  16984  con- 
firmed  46918 

514.31  Added 64299 

Regulation  at  59  FR  64299  con- 
firmed; revised 8547 

518  Added;  interim 39440 

Regulation  at  59  FR  39440  con- 
firmed; authority  citation 
correctly  added 61272 

Proposed  Rules: 

42 18010.21948 

92 64881 

135 53706 

137....: 65607 

140 7737 

208 65607 

213 2911 

310 65607 

502 17057.  18772 

513 65607 

1006 65607 

1508 65607 


Note:  Bddtace  page  numbers  Indtcole  1994  changM. 
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TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration, Department  ot 
Traruportation  (Parts  1—999) 

172  Authority  citation  revised 

172.1—172.15  (Subpart  A)  Heading 

added 

172.3    Introductory    text   added; 

amended 

172.21—172.25  (Subpart  B)  Added 


420-480  (Subchapter  E)  Heading 

revised 37557 

420  Revised 37557 

511  Removed 37563 

660  Authority  citation  revised 37935 

650.201  Revised 37939 

650.203  Revised 37939 

650.205  Revised 37939 

650.209  Revised 37939 

660.211  Added 37939 

656.409  (f)  amended 33910 

655.601  (a)  revised:  Interim 365 

657  Authority  clUtion  revised 30416 

657.11  Revised 30415 

667.13  Revised 30416 

657.15  Revised 30416 

657.17  Revised 30416 

658  Authority  citation  revised 30419, 

36053 

658.1  Revised 30419 

658.5  Amended 30419 

658.13  (d)(ixi).  (2)(i)  and  (e) 
amended;  (d).  (e)  and  (0  re- 
designated as  (e),  (f)  and  (g); 
new  (d),  (eX4)  and  (5)  added 

30419 

658.15  (b)  and  (c)  amended 30419 

658.17  (f).  (g)  and  (h)  redesignated 
as  (g).  (h)  and  (1);  new  (f).  (J) 
and  (k)  added;  new  (h)  re- 
vised  30420 

658.19  (a)  revised 30420 

668.23  Added 30420 

658  Appendix  A  amended 30421,  36053 

Appendix  C  added 30422 

660  Revised 30300 

710  Authority  citation  revised 25327 

710.208  (e)(3)  revised 25327 

710.204  Added 25327 

710.304  (j)(5)  amended 25327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 25327 

712.805  (c)(1)  revised 25327 


713  Authority  citation  revised 25327 

Authority  citation  corrected 30302 

713.103  (hXl)  revised 25327 

720  Authority  citation  revised 25317 

720.22  (d)(2)  revised 25327 

Chapter  II— National  Highway 
Traffic  Safety  Administration 
artd  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1205.3  (c)  revised 64127 

1212.3  (d)  amended 39256 

1212.7  Amended 39256 

1260.19  (d)  added 30696 

1260.21  (c)  revised 30696 

Chapter  Ill-National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  1300-1399) 

1313.6  (a)  revised;  interim 40474 

Proposed  Rules: 


627. 
630. 
637. 
645. 


.59162 

....9306 

35493 

.25679 


TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Parts 
0-99) 

9  Added 31047 

17  Authority  citation  revised 34579, 

59647 
17.60—17.161  (Subpart  C)  Author- 
ity citation  revised 59647 

17.60  (a)  revised 34579 

17.62  Revised 34579 

17.64  (a)  revised 34560 

17.65  (b)  revised ^ 34560 

17.72  (e)  revised 34560 

17.110  (b)  revised 34560 

17.161  (a)  revised 59647 

24  Authority  citation  revised 16462 

24.700  Revised 16462 

42  Revised 29329 

50  Authority  citation  revised 17199, 

19107 
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50.3  Regulation  at  57  FR  32110 
confirmed 17199 

50.4  (b)(3)  removed;  (bXD  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  conflrmed 17199 

55  Added 19107 

55.12  (bX2)  amended 33199 

55.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

58  Authority  citation  revised 44260 

58.1  (c)  introductory  text,  (3)  and 
(4)  amended;  (cX5)  added;  in- 
terim  44260 

58.2  (aX4)  revised;  interim 44260 

58.4  (cXD  amended;  interim 44260 

58.5  (bXl)  revised 19112 

58.77  (d)  added;  Interim 44260 

81  Authority  citation  revised 61506 

81.41—81.49  (Subpart  E)  Contin- 
ued  54366 

81.51  (Subpart  F)  Added 61506 

84  Added;  interim  in  part 47011 

91  Revised 1896 

Technical  correction 2813 

Waiver 6967 

91.5  Corrected 4861 

91.105  (aXl)  corrected 10427 

91.220  Corrected  (0MB  number) 

4861 

91.225  Corrected  (0MB  number) 

4861 


91.230  Corrected  (0MB  number) 
91.235  Corrected  (0MB  number) 


.4861 


.4861 


.4861 


.4861 


91.310  Corrected  (OMB  number) 
91.320  Corrected  (OMB  number) 

91.330  Corrected  (OMB  number) 

4861 

91.402  (b)(1)  corrected 10427 

91.430  Corrected  (OMB  number) 

4861 

92  Waiver 22506 

Technic£il  correction 2813 

92.2  Amended;  interim;  eff.  5-19- 

94  through  6-20-95 16631 

Amended;  interim;  eff.  10-26-95 

44261 


Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

Amended 1914 

92.4  Added;  interim;  eff.  5-19-94 
through  6-20-95 16631 

Redesignated  as  92.5;  new  92.4 
added;  Interim;  efT.  10-26-94 
through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.5  Redesignated  ftom  92.4;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.50  (f)  redesignated  as  (dX5) 
and  revised;  Interim;  eff.  5- 
19-94  through  6-20-95 16631 

92.52  Revised 1914 

92.61   Heading  revised;   interim; 

eff.  5-19-94  through  6-20-95 16631 

(bX4)  revised;  Interim;  eff.  10- 

26-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.64  (aXD  revised;  interim;  eff. 

5-19-94  through  6-20-95 16632 

92.103  (a)  revised 1914 

92.104  Revised  (OMB  number) 1914 

92.105  Revised  (OMB  number) 1914 

92.150  (bX2)  revised;  interim;  eff. 
5-19-94  through  6-20-95 16632 

(b)(5)  and  (cX4)  revised;  in- 
terim; eff.  10-26-94  through 
6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

Revised  (OMB  number) 1914 

92.151  Removed 1914 

92.152  Removed 1914 

92.200  Amended 1914 

92.201  (a)  and  (bXD  amended 1914 

92.204  (aXD  revised;  interim;  eff. 
5-19-94  through  6-20-95 16632 

(c)  amended 1914 

92.205  (aXD  revised;  interim;  eff. 
5-19-94  through  6-20-95. 18632 

(a)(1)  revised;  interim;  eff.  10- 
26-94  through  6-30-95 44261 


Note:  BokKoce  pogs  numb«n  Indicate  1994  change*. 
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TTTLE  24  Subtitie  A-Con. 

Regrulatlon  at  59  FR  44261  eff. 
date  corrected  to  &-26-94 
through  6-30-95 49291 

92.206  Heading,  (a)(2).  (3).  (b).  (c) 
Introductory  text,  (5),  (d) 
and  (e)  revised:  (c)(6)  and  (7) 
added:  (f)  and  (g)  removed: 
interim;  eff.  6-19-94  through 
6-20-96 18632 

(b)  revised:  interim:  eff.  10-26- 
94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.207  Added:  interim:  eff.  6-19-94 
through  6-20-95 16633 

(f)  amended 1914 

92.208  Added:  interim:  eff.  6-19-94 
through  6-20-95 18633 

92.209  Added:  interim:  eff.  6-19-94 
through  6-20-96 18633 

92.211  (aX2)  and  (fX3)  revised; 
(aX3)  added;  interim;  eff.  6- 
19-94  through  6-20-95 18633 

(aX2)  revised;  interim;  eff.  10- 
28-94  through  6-30-95 44261 

Regulation  at  59  FR  44261  eff. 
date  corrected  to  9-26-94 
through  6-30-96 49291 

(aXl)  revised 1914 

92.214  (aX8)  revised;  interim;  eff. 

6-19-94  through  6-20-95 18634 

(aX7)  revised;  interim;  eff.  10- 
26-94  through  6-30-96 44262 

Regulation  at  69  FR  44262  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.216  (aXD  and  (2)  revised;  In- 
terim; eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  69  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-96 49291 

92.218  (a)  introductory  text  and 
(c)  revised:  (e)  added:  In- 
terim; eff.  6-19-94  through  6- 
20-95 18634 

(a)  revised;  Interim;  eff.  10-26- 
94  through  6-30-95 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  &-26-94 
through  6-30-95 49291 

92.219  Revised:  Interim;  eff.  6-19- 

94  through  6-20-95 18634 

92.220  (aKD  Introductory  text. 
(2),   (3)  and   (5)  revised;   in- 


terim; eff.  5-19-94  through  6- 

20-95 18634 

(aK  6X11)  amended 1916 

92.221  (aX7)  and  (c)  added;  In- 
terim; eff.  6-19-94  through  6- 
20-95 1863S 

92.222  (aX2)  added;  Interim;  eff. 
6-19-94  through  6-20-96 18636 

(aX3)  and  (4)  amended 1918 

92.262  (aX2XlII)  added;  (aM5) 
amended;  (d)  revised;  In- 
terim; eff.  6-19-94  through  6- 
20-96 18635 

(aX2Xlll)  revised;  interim;  eff. 
10-26-94  through  6-30-95 44262 

Regulation  at  59  FR  44282  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.264  (aXlXI).  (4)  Introductory 
text,  (IIXC)  and  (bXD  re- 
vised; (aK4KliXD)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-96 18636 

(aX3),  (4X1IXC)  and  (D)  revised; 
interim;  eff.  10-26-94  through 
6-30-95 44262 

Regulation  at  69  FR  44262  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.266  Revised:  OMB  number;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised;  Interim;  eff.  6-19- 

94  through  6-20-95 18636 

92.257  Revised;  Interim;  eff.  10- 
26-94  through  6-30-96 44262 

Regulation  at  59  FR  44262  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.259  Added;  Interim;  eff.  6-19-94 

through  6-20-95 18636 

92.300  (b),  (e)  and  (f)  revised;  In- 
terim; eff.  5-19-94  through  6- 

20-95 18637 

(b)  amended 1915 

92.302  (b)(2)  amended 1915 

92.350  (aX4)  Introductory  text  re- 
vised  33893 

(b)  amended 1915 

92.352  (b)  revised;  Interim;  eff. 
10-26-94  through  6-30-96 44262 

Regulation  at  59  FR  44262  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.353  (e)  revised;  Interim;  eff.  10- 
26-94  through  6-30-95 44262 
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Regulation  at  59  FR  44262  eff. 
date     corrected     to     9-26-94 

through  6-30-95 49291 

92.354  (a)  revised;  interim;  eff.  5- 

19-94  through  6-20-95 18637 

(a)(2)  revised:  Interim;  eff.  10- 
26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 
date  corrected  to  9-26-94 
through  6-30-95 49291 

92.450  (b)  amended 1915 

92.451  (a)(l)(lll)  and  (2)  amended 
1915 

92.453  (b)(2KlI)  amended 1915 

92.502  (bXD  revised;  Interim;  eff. 

5-19-94  through  6-20-95 16637 

92.504  (e)(1)  revised;  Interim;  eff. 

5-19-94  through  6-20-95 18637 

92.508  (aX4)(v)  revised;   Interim; 

eff.  5-19-94  through  6-20-95 18637 

(cXD  amended 1915 

92.509  (b)  revised 1915 

92.625  Added;  Interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (cX5)  added 33893 

92.633  Revised;  Interim;  eff.  10- 

26-94  through  6-30-95 44263 

Regulation  at  59  FR  44263  eff. 

date     corrected    to     9-26-94 

through  6-30-95 49291 

92  Appendixes  A  and  B  amended 

33893 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urban  Development  (Parts 
lW-199) 

103.335  Amended 39956 

103.400  (a)(2),  (3),  (b)  and  (c)  re- 
vised   39956 

(aX2)CI)  correctly  revised 46759 

103.405  (aXl)  and  (b)  Introductory 

text  amended 39956 

(b)  corrected 46759 

135  Revised;  Interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  I  Appendix  IV  added 33363 


Ctiapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  2CX)— 299) 

200  Authority  citation  revised 36695, 

49815.  50143.  50463 

200.93  (aXD  revised;  interim 31522 

200.155  (a)  amended 50143 

200.157  (b)  through  (e)  and  (f)(1) 
revised 49815 

200.158  Introductory  text  revised; 

(c)  and  (d)  removed 49815 

200.213  (d)  removed;  (e)  redesig- 
nated as  (d);  Interim 31522 

200.217  (aX3)  removed:  (a)(4) 
through  (8)  redesignated  as 
(aX3)  through  (7);  Interim 31522 

200.810  (b)  revised 50463 

200.925a     (cX2)     revised;      (c)(3) 

amended 36695 

200.925b  (c)  heading  and  (5)  re- 
vised   3669S 

200.925c  (c)  Introductory  text  re- 
vised   36695 

200.926      (cX2)      revised;      (c)(3) 

amended 36695 

200.926a  (c)  beading,  (3)  and  (5) 

revised 36695 

200.926c  Table  amended 3669S 

200.926d  (CX4XI).  (H)  and  (ill)  re- 
vised; (cX4XIv)  redesignated 
as  (c)(4XvlI);   new  (cX4XIv). 

(V)  and  (vl)  added 19112 

(cX4XIv)  corrected 39394 

200.926e     (b),     (c)     introductory 

text.  (2)  and  (d)  amended 36695 

200.937  (a)(2)  amended 36695 

201—266  (Subchapter  B)  Heading 

revised 62524 

203  Authority  citation  revised 50143, 

50463.65448 

203.5  (e)  revised 50463 

203.23  (a)(5)  amended;  eff.  4-24-95 

53901 

Regulation  at  69  FR  53901  eff. 
date  delayed  to  5-24-95 8815 

203.33  (b)  removed;  (c)  redesig- 
nated as  (b) 59648 

203.251  (r)  revised 49815 

203.365  (a)  Introductory  text  re- 
vised; (c)  amended:  (g)  added 
50143 


Note 
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TITLE  24  Chapter  ll-Con. 

203.356  Heading  revised:  exlstin? 
text  desigmated  aa  (a):  (b) 
added 50144 

203.360  Heading  revised:  existing 
text  designated  as  (a);  (b) 
added 50144 

203.366  (a)  revised 50144 

203.370  Added 50144 

203.401  (c)  redesignated  as  (d); 
new  (c)  added:  new  (d)  re- 
vised  50144 

203.402  Introductory  text  and  (1) 
revised;  (kX3),  (s)  and  (t) 
added 50145 

203.403  (d)  added 50145 

203.408  Revised 49816 

203.410  (a)  introductory  text  re- 
vised; (aXlKii)  and  (HI) 
amended;  (aXlKlv)  added 50145 

203.411  Revised 49516 

203.427  Added .49816 

203.440  (O  revised .49816 

203.483  Revised .49816 

203.487  Revised 49816 

203.501  Added 50145 

203.502  (b)  revised;  efT.  6-l»-96 65448 

203.508  (e)  added;  eff.  6-l»-95 65448 

203.560  (a)  amended;  (b)  removed; 

(c)  revised;  eff.  4-24-95 63901 

Regulation  at  SO  FR  53901  eff. 

date  delayed  to  5-24-95 8815 

203.554  (d)  added;  eff.  6-19-95 66448 

203.670  Regulation  at  58  FR  54246 
confirmed 48704 

203.671  Regulation  at  58  FR  54246 
connrmed 48704 

203.675  Reg\ilaUon  at  58  FR  54246 
confirmed 48704 

203.676  Regulation  at  58  FR  54246 
confirmed 48704 

204  Revised 39967 

Authority  citation  revised 60464 

204.3  (b)  revised 50464 

206  Authority  citation  revised 50464 

206.3  Amended 50464 

207  Authority  citation  revised 48730 

Authority  citation  revised 9298 

207.10  Revised 31141 

207.32  Regulation  at  58  FR  67560 
eff.  date  extended  to  4-26-95 

53731 

Regulation  at  58  FR  57560  con- 
firmed   9298 

207.32a    (h)(2)    revised;    interim; 

eff.  3-27-95  to  9-23-96 10017 


207.36  Regulation  at  58  FR  34216 

confirmed 28248 

207.259  (e)(6)  revised 49816 

207.260  (e)  revised 31141 

207.270       Undesignated       center 

heading  and  section  added 48730 

2o8  Technical  correction 48171 

208.106  (a)  heading,  (b)  heaidlng 
and  (e)  heading  added;  (c) 
and  (d)  revised:  (a)  and  (bX3) 

amended 43474 

208.112  (e)  revised 43475 

213.13  Revised 31 141 

213.44  Regulation  at  58  FR  34215 
confirmed 28248 

213.45  Regulation  at  68  FR  67660 
eff.  date  extended  to  4-26-95 
53731 

Regulation  at  58  FR  57560  con- 
firmed  9298 

216.21  (bX9)  removed 32649 

216.80  Added 29329 

219.210  (cX3)  revised 33894 

219.310  (cK3)  revised 33894 

220.680  Regulation  at  58  FR  34216 

confirmed 28248 

220.836  Revised 49816 

220.842  Revised 49816 

221  Authority  citation  revised 31141, 

49816 

221.621  Revised 31 141 

221.560  Regulation  at  68  FR  57560 
eff.  date  extended  to  4-26-95 

53731 

Regulation  at  58  FR  57560  con- 
firmed   9298 

221.563  Regulation  at  58  FR  34216 

confirmed 28248 

221.780  Revised 49816 

221.795  Added 29330 

232  Heading  revised 61226 

232.1  (j)  revised:  (m)  through  (p) 

added 61226 

232.7  Added 61226 

232.30  Revised 61227 

232.32      Heading,      introductory 

text,  (b)  and  (c)  revised 61227 

232.39  (c)  added 61227 

232.42a  Added 61227 

232.89  Revised 61227 

232.90  Heading,  introductory 
text,  (b)  and  (c)  revised 61227 

232.94  Regulation  at  58  FR  34216 

confirmed 28248 

232.600   (cXl)   introductory   text 

and  (d)  revised 61228 
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232.505  (b)  revised 61228 

232.600  Regulation  at  58  FR  34216 

confirmed 28248 

232.616  (b)  revised 61228 

232.893  Revised 49816 

232.901  Revised 61228 

232.902  Revised 61228 

232.903  (a)  introductory  text,  (b) 
and  (d)  introductory  text 
amended 61228 

234  Authority  citation  revised 53901 

234.38  (a)  revised;  eff.  4-24-96 53901 

Regulation  at  59  FR  53901  eff. 

date  delayed  to  5-24-96 8815 

235.215  Revised 49817 

236.3  (b)(9)  removed 32649 

236.40  Regulation  at  58  FR  67660 
eff.  date  extended  to  4-26-96 

53731 

Regulation  at  68  FR  57560  con- 
firmed  9298 

236.265  Revised 49817 

236.1001  (Subpart  F)  Added 29331 

237  Authority  citation  revised 49816 

237.260  Revised 49817 

241  Authority  citation  revised 49817 

241.85  Regulation  at  58  FR  34217 

confirmed 28248 

241.600  Regulation  at  58  FR  34217 

confirmed 28248 

241.893  Revised 49817 

241.1085    Regulation    at    58    FR 

34217  confirmed 28248 

242  Authority  citation  revised 49817 

242.43  Revised 31142 

242.91  Regulation  at  58  FR  34217 

confirmed 28248 

242.260  Revised 49817 

244.182  Regulation  at  58  FR  34217 

confirmed 28248 

246  Authority  citation  revised 62524 

246.1  Regulation  at  58  FR  64038 

eff.  date  extended  from  12-5- 

94 60900 

(e)  added 62524 

261  Added 6282 

266  Regulation  at  68  FR  64038  eff.     

date  extended  from  12-5-94 60900 

Added 62524 

267  Added 50464 

267.1  (a)  corrected 61801 

267.2  Corrected 61801 

267.3  (c)(3)  corrected 61801 

267.9  Corrected 61801 

267.12  (a)(3)  corrected;  (aX4)  and 

(bX3)  removed 61801 


280.207  (a)(4)  revised 33894 

290.1  Revised 48730 

290.3  Amended 48730 

290.200—290.202        (Subpart        D) 

Added 48730 

291  Authority  citation  revised 29509 

291.1  Regulation  at  58  FR  64247 

confirmed 48704 

291.5  Regulation  at  58  FR  64247 

confirmed 48704 

Amended 48705 

291.100  Regulation  at  68  FR  54247 

confirmed 48704 

(d)(2)  revised:  (h)  amended 48705 

(d)(2)  corrected 63247 

291.105  Regulation  at  58  FR  54247 

confirmed .48704 

(a)  and  (hXD  revised 48705 

291.110  Regulation  at  68  FR  54248 

confirmed 48704 

(a)  revised:  (b)(1)  amended 48705 

(bXD  corrected 52906 

291.130  Regulation  at  58  FR  54248 

confirmed 48704 

291.135  Regulation  at  58  FR  54248 

confirmed 48704 

(d)  removed 48706 

291.400  (b)  amended;  (c),  (d)  and 

(e)  revised 29509 

291.405  Amended 29510 

291.410  (c)  introductory  text  and 

(d)  revised:  (c)(6)  added 29510 

291.415     (d)(1)     redesignated     as 

(dXlXi);  (dXlXii)  added;  (f)(1) 

amended 29510 

291.420  Heading.  (aXD  and  (3)  re- 
vised; (b)  amended 29511 

291.425  (b)  and  (c)  revised 29511 

291.435  (aXD  amended 2951 1 

Chapter  III— Government  National 
Mortgage  Association,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  300—399) 

390—395   (Subchapter   D)   Estaib- 

lished 9530 

390  Transfered  to  Subchapter  D 

9530 

395  Added 9531 
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TITLE  24 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Pkin- 
nir>g  otkI  Development,  Depart- 
ment of  Housing  and  Urtxsn  De- 
velopment (Parts  500—599) 

510  Authority  citation  revised 29J32 

510.52  Revised 29332 

570  Authority  citation  revised 66698 

Technical  correction 2813 

Interpretation 10758 

670.3  Amended 1915,  1943 

570.200  (e)  revised 1943 

570.201  (o)  added 1943 

570.202  (aXl)  revised 1944 

570.203  Introductory  text  and  (b) 
revised;  (c)  added 1944 

570.204  Revised 1944 

570.205  (aX3Kl)  amended 1915 

570.207  (b)  Introductory  text  and 

(3Klli)  revised 1945 

670.206  (a)  heading.  (l)(i).  (2)(1) 
Introductory  text,  (3)  Intro- 
ductory text  and  (4)  revised: 
(aXlKlv)  amended;  (a)(l)(v). 
(2X111),  (Iv),  (dK5),  (6)  and  (7) 
added 1945 

570.209  Added 1947 

570.301  Removed 1915 

570.302  Revised  (OMB  number) 1915 

570.303  Revised  (OMB  number) 1916 

570.304  (a)  and  (cXD  revised 1915 

570.305  Removed 1915 

570.306  Removed 1915 

570.308  (d)  amended 1915 

570.420  (d)  amended 1916 

570.420—570.432  (Subpart  F)  Re- 
vised  66598 

570.423  (a),  (b)  and  (cXD  revised 

1916 

570.429  (b)  amended;  (f)  and  (g) 
revised 1916 

570.430  (f)  removed 1916 

570.431  (f)  removed 1916 

570.482  (c)  through  (g)  added 1949 

570.483  (b)(4Xlv)  redesignated  as 
(bX4Xvl);  (bX4)(vlMC)  redes- 
ignated as  (b)(4Xvl)(F);  head- 
ing, (bX2)(lXC),  (3)  Introduc- 
tory text,  new  (4)(vl)(B)  and 
new  (F)  revised;  (bXlXlv), 
(2Xlv),  (V),  new  (4)(lv),  (v). 
new  (vlXC),  (D).  (E),  (eX4) 
and  (6)  added 1951 

Note:  BoMtoc*  pog*  numbws  Indfcata  1994  changM. 


570.485  (a)  revised;  (b),  (c)  and  (e) 
removed;  (d)  redesignated  as 
(b) 1916 

570.487  (d)  added 33094 

(b)  revised 1916 

570.489  (e)(1)  Introductory  text 
revised;  (eX2)  redesignated 
as  (eX3);  new  (eX2)  added 1962 

570.491  Revised  (OMB  number) 1916 

670.497  Added 66604 

570.500  (a)  introductory  text  and 

(c)  revised;  (a)(4)  added 1962 

570.502  (aX16)  revised 1916 

670.506  (e)  and  (gXD  revised 1916 

(b)  introductory   text  and  (c) 

revised;  (bX2Xlll)  amended; 
(bX7)  through  (11)  redesig- 
nated as  (b)(8)  through  (12); 
new  (bK7)  added 1963 

570.507  (aX2XllXA)  revised 66604 

(a)  revised 1916 

570.509  (bXD  and  (d)  amended 1916 

570.601  (b)  amended 1917 

570.605  Amended 1917 

570.606  (cX3Xiv)  amended 1917 

570.607  (b)  revised 33894 

570.700—570.710  (Subpart  M)  Re- 
vised  66604 

570.704  (aXlXv),  (2)  and  (b)  intro- 
ductory text  amended 1917 

570.901  (d)  amended 1917 

570.904  (c)  revised 1917 

570.910  (bX2Klll)  amended 1917 

570  Appendix  A  added 1953 

571  Removed;  interim 38329 

572.405  (cXD  revised 33894 

574   Regulation  at  57   PR  61740 

confirmed 17199 

Authority  citation  revised 33894 

Technical  correction 2813 

574.2  (a)  amended 17199 

Revised 1917 

574.3  Amended 17199 

Amended 1917 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

Existing  text  designated  as  (a); 

(b)  added 1917 

574.120  Revised 1917 

574.140  Removed 17199 

574.160  (b)  and  (c)(5)  revised 17199 

Removed 1918 

574.170  Removed 1918 

674.180  Removed 1918 

574.190  Amended 1918 

574.220  Removed 17199 
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574.240  (c)(6)  revised 17199 

(cXll)  amended 1918 

574.300  (a)  and  (c)(lXl)(C)  amend- 
ed; (b)(7)  and  (lOKii)  revised 

17200 

574.310  (a)  heading  redesignated 
as  (aXD  heading;  new  (aXD 
heading  and  (e)  revised;  (a)(2) 
added;  (d)  introductory  text 

amended 17200 

574.330  Introductory  text,   (a)(1) 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.520  Revised 1918 

574.530  Amended 1918 

574.600  (c)  revised 33894 

574.655  Added 17201 

576  Technical  correction 2813 

576.3  Amended 1918 

576.31  (Subpart  C)  Removed 1918 

576.51  Revised  (OMB  number) 1918 

576.53  (a),  (b)  and  (e)  removed;  (c) 
and  (d)  redesignated  as  (a) 

and(b) 1918 

576.61  Heading  and  (a)  revised 1918 

576.63  Heading,  (a),  (d)  introduc- 
tory text  and  (1)  revised 1918 

576.67  (cX5)  and  (f)(1)  revised 1918 

676.79  (a)(4)  revised 33894 

576.86  Removed 1918 

576.87  Amended 1918 

682.120  (a),  (b)  and  (d)  revised;  in- 
terim  24253 

582.200  Revised;  OMB  number;  in- 
terim  24253 

682.205  Removed;  interim 24254 

582.210  Removed;  interim 24254 

582.215  Removed;  interim 24254 

582.220  Removed;  interim 24254 

582.225  Removed;  interim 24254 

583  Authority  citation  revised 33894 

Regulation  at  58  FR  13871  con- 
firmed  36891 

583.6  Amended 36891 

Regulation  at  69  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.100  (b)(3).  (4)  and  (6)  redesig- 
nated as  (bK4).   (6)  and  (6); 

new  (3)  added 36891 

RegtUation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.115  (bK2)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.120  (a)  amended 36891 


Regulation  at  69  FR  36891  eff. 

date  corrected  to  7-1&-94 38562 

683.130  Revised;  OMB  number 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.140  Revised 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

683.150  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (c)  added 

36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.165  (a),  (b)  and  (d)  revised;  in- 
terim  24254 

Regulation  at  69  FR  24264  con- 
firmed  36891 

583.200  Revised;  OMB  number;  in- 
terim  24254 

Regulation  at  69  FR  24264  con- 
firmed  36891 

583.206  Removed;  interim 24254 

Regulation  at  69  FR  24264  con- 
firmed  36891 

583.210  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

683.215  Removed;  Interim 24254 

Regiilation  at  59  FR  24264  con- 
firmed  36891 

583.220  Removed;  Interim 24254 

Regulation  at  69  FR  24264  con- 
firmed  36891 

583.225  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.300  (e)  amended 36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.310  (fXDd)  and  (g)  revised;  (h) 

added 36892 

RegiUation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

683.315  (aXD  revised 36892 

Regulation  at  69  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.325  (bX4)  revised 33894 

585  Added ..9737 

586.102  OMB  number 9739 

686.103  OMB  number 9739 

686.309  OMB  number 9743 

585.401  OMB  number 9745 

586.403  OMB  number 9745 

585.502  OMB  number 9747 

697  Waiver 2880 

Revised 3038 
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TITLE  24  Chapter  V-Con. 

Deslgrnatlons 10018 

Chapter  Vll-Offlce  of  the  Sec- 
retary, Department  of  Houslr>g 
arKJ  Urtxm  Development  (Sec- 
tion 6  Housing  Assistance  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Parts 
7W-799) 

700  Revised 22225,  2223$ 

791.402  (c)(2)  revised 50159 

791.403  Re^ulaUon  at  58  FR  41428 
effective  date  extended 3344 

791.407  (a)  Introductory  text  re- 
vised; interim 352S6 

Chapter  VIII— Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner.  Department  of 
Housing  and  Urban  Develop- 
rT>ent  (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Authority  ciUtion  revised 3M81 

813.104  (b)(2)  removed;  (bK3)  re- 
designated as  (b)(2) 36681 

813.105  (a)  introductory  text 
amended;  (c),  (e)(2)  and  (4) 
removed;  (eK3)  redesignated 

as  (e)(2) 36681 

813.106  (b)(9)  removed 32649 

813.109  Heading  and  (a)  revised 

2662 

860  Authority  citation  revised 29333 

860.34  Added  (0MB  number) 29333 

850.35  (d)  removed 29335 

880  Authority  ciUtion  revised 22923 

880.104  (d)  added 59649 

880.209  Revised  (OMB  number) 29335 

880.603     (b)     Introductory     text 

amended;  (b)(1)  removed; 
(b)(2).  (3)  and  (4)  redesig- 
nated as  (b)(1),  (2)  and  (3) 36624 

880.609  (b)  revised 22756 

880.612a  Added;  interim 22923 

Revised 65850 

880.613  Revised;  OMB  number 36624 

(c)(l)(i)  corrected .42159 

880.614  Added;  OMB  number 36625 

880.615  Added 36626 


880.616  Added 36627 

880.617  Added 36627 

881  Authority  ciUtion  revised 22924 

881.104  (d)  added 59649 

881.209  Revised;  OMB  number 29336 

881.603     (b)     introductory     text 

amended 36628 

881.609  (b)  revised 22755 

881.612a  Added;  Interim 22924 

Revised 65852 

881.613  Revised;  OMB  number 36628 

(OdKD  corrected 42159 

881.614  Added;  OMB  number 36629 

881.615  Added 36630 

881.616  Added 36631 

881.617  Added 36631 

882  Authority  citation  revised 24254, 

33895,36681 
882.103     Introductory     text     re- 
moved; (b)  revised 36681 

882.116  (c)  revised 36682 

882.207  Removed 36682 

882.209  (a)  revised 36682 

882.216  (a)(4)  removed 36682 

882.219  Removed 36682 

882.335  (a)(2Kl)  revised 36682 

882.406  Revised;  OMB  number 29337 

882.410  (a)(2)  revised;  OMB  num- 
ber  47773 

882.517  Revised;  OMB  number 36632 

(cKlXi)  corrected 42159 

882.518  Added;  OMB  number 36633 

882.519  Added 36633 

882.520  Added 36634 

882.521  Added 36635 

882.701  (c)  revised 36682 

882.712  Revised;  OMB  number 29338 

882.713  (c)(ll)  added 33895 

882.720  (b)(3)(v)  revised 29339 

882.721  (c)  amended 29340 

882.753  (a)  revised 36682 

882.803  (d)  introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (f)(10) 

revised;  Interim 24254 

882.810  Added;  OMB  number 29340 

883  Authority  citation  revised 22926 

883.105  (d)  added 59650 

883.311  Revised;  OMB  number 29341 

883.704a  Added;  interim 22926 

Revised 65854 

883.710  (b)  revised 22755 

883.714  Revised;  OMB  number 36635 

(c)(l XI)  corrected 42159 

883.715  Added;  OMB  number 36636 

883.716  Added 36637 
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883.717  Added 36638 

883.718  Added 36638 

884  Authority  citation  revised 22927 

884.112  Revised;  OMB  number 29342 

884.223a  Added;  Interim 22927 

Revised 65855 

884.226  Revised;  OMB  number. 36639 

(c)(l)(i)  corrected 42159 

884.227  Added;  OMB  number 36640 

884.228  Added 36641 

884.229  Added 36642 

884.230  Added 36642 

885.5  Amended 2662 

885.200   Redesignated   as   885.203; 

new  885.200  added 2662 

885.203  Redesignated  from  885.200 

2662 

885.210  (bX5)  revised 2663 

885.425  Heading  revised;  (b)  re- 
moved; (c)  through  (f)  redes- 
ignated as  (b)  through  (e) 2663 

885.427  Revised 36643 

885.500  Added 2663 

885.505  Added 2663 

885.510  Added 2663 

885.515  Added 2664 

885.520  Added 2664 

885.525  Added 2664 

885.530  Added  (OMB  number) 2664 

885.536  Added 2665 

885.600  Added  (OMB  number) 2665 

885.605  Added 2665 

885.610  Added  (OMB  number) 2666 

885.615  Added  (OMB  number) 2667 

885.620  Added 2667 

885.625  Added 2667 

885.630  Added 2667 

885.635  Added  (OMB  number) 2667 

885.640  Added  (OMB  number) 2668 

885.645  Added  (OMB  number) 2668 

885.650  Added  (OMB  number) 2668 

886  Authority  citation  revised 22929 

886.132  Revised;  OMB  number 36643 

(cXlXi)  corrected 42159 

886.133  Redesignated  as  886.138 36643 

Added;  OMB  number 36644 

886.134  Added 36645 

886.135  Added 36646 

886.136  Added 36647 

886.138  Redesignated  from  886.133 

36643 

886.329a  Added;  interim 22929 

Revised 65857 

886.337  Revised 36647 

887  Authority  citation  revised 36682 

887.5  (c)  removed 36682 


887.59  (cXD  and  (d)  revised 36682 

887.105  (bXD  and  (2)  amended 36682 

887.107  Removed 36682 

887.151—687.167        (Subpart        D) 

Heading  revised 36682 

887.151  Revised 36682 

887.153  Removed 36682 

887.155  Removed 36682 

887.157  Removed 36682 

887.565  (c)  revised 36682 

888  Fair  market  rent  schedules 
16408,  26944,  49494 

Schedule  C  revised 21835 

Technical  correction 25703 

Schedule  C  corrected 26944,  48392 

888.203  (b)  revised 38564 

889  Authority  citation  revised 36647 

889.265  (a)(4)  revised 33895 

889.611  Added;  OMB  number 36647 

(cXlXi)  corrected 42159 

889.612  Added;  OMB  number 36648 

889.613  Added 36649 

889.614  Added 36650 

889.615  Added 36650 

890.260  (a)(4)  revised 33895 

Chapter  IX— Office  of  Assistant 
Secretary  for  Put>lic  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urtxin  Development 
(Parts  900-999) 

900  Authority  citation  revised 28343 

900.105  Added;  OMB  number 29343 

904  Authority  citation  revised 36651 

904.122  Revised 36651 

905  Authority  citation  revised 33655, 

33895.  36651.  39403.  43630,  51854 

905.102  Amended 43630,  44830,  51854 

905.120  (j)  added 33895 

905.160    (aX3XiiXC)    revised;    in- 
terim  31522 

905.165  (cX5)  revised 33895 

905.195  Added 31929 

905.210  Removed 25812 

905.301  (a)  revised;  (eXD.  (2)  and 

(4)  amended 36651 

905.303  Added;  OMB  number 36652 

905.304  Added 36653 

905.305  Revised 36653 

905.306  Added 36654 

905.307  Added 36654 

905.308  Added 39403 

905.416  (aX3)  revised;  (d)  and  (f) 

amended 36655 

905.434  (bX7)  added 43630 
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906.585  Added 31930 

905.601  (b).  (10(2)(1)  and  OKill)  re- 
vised: (h)  and  (j)  amended 44830 

905.602  Revised 44830 

905.642  (dK4)  removed;  (g)  re- 
vised; Intertm 31523 

906.666  (aXl).  (2).  (3).  (b).  (c). 
(dXl).  (3)(i).  (fXlXni)  and  (m) 
revised 44831 

905.667  (aXl)  and  (3)  revised". ""!"""44831 
906.669  (aXD  amended;  (b)  and  (c) 

revised;  (d)  added;  0MB  num- 
ber  44832 

905.672  (a).  (bX2Xl).  (3).  (4).  (5). 
(cX2).  (dXl).  (2X1XE).  (4). 
(6X1).  (111).  (6X1).  (11).  (7Xv). 
(vlU).  (XV).  (eX2).  (3)  and  (4) 
revised;  (d)(7Xxvlll)  added 44832 

905.675  (bXl)  amended;  (c)  re- 
vised; OMB  number 

905.678  Revised;  OMB  number 

905.681  (cX2)  revised;  interim 31523 

(a)  Introductory  text  and  (b) 
revised 44836 

905.684  (bX3)  removed;  (bX4) 
through  (7)  redesignated  as 
(bX3)  through  (6);  heading, 
(a).  (bX2).  new  (4)  and  new  (6) 
revised ^^jj^ 

905.687  (axixi).  (2)(1XA)!  "('sxii). 
(eX2)  and  (4)  revised;  (eX7) 
redesignated  as  (eK8); 
(aXSXlU)  and  new  (eX7) 
added 44836 

905.715  (bX2)  revised 33656 

(CX4X11)  and  (d)  removed; 
(CX4X111).  (e).  (f)  and  (g)  re- 
designated as  (c)(4Xli).  (d). 
(e)  and  (f):  (a),  (bX2).  (c)  In- 
troductory text.  (2X111). 
(4Xi).  new  (d)  and  new  (e) 
amended 51854 

905.720  (f)  added 25812 

(b)  existing  text  designated  as 
(bXD:  (bX2)  added 33655 

(g)  added 43630 

906.730  (cXlXD  revised 33655 

(CK2K1)  and  (li)  amended 51854 

905.960—905.988  (Subpart  O)  Re- 
vised  43630 

905.1001—905.1021  (Subpart  P)  Re- 
vised  56359 

905.1008  Introductory  text  re- 
vised; (a)  amended 36655 

906  Authority  citation  revised 36655 

Revised 56365 


906.8  Introductory  text  revised; 

(a)  amended 36665 

907  Regulation  at  59  FR  3627  con- 
firmed  4346 

907.1    (a)    designation,    heading 

and  (b)  removed 4346 

907.5  (a)    designation,    heading 

and  (b)  removed 4346 

907.6  (b)  amended 4346 

907.8      (c)      introductory      text 

amended;  (d)  revised 4346 

(d)  corrected 6400 

913.106  (bK9)  removed 32649 

(CX8X11).  (Ill)  and  (10)  amend- 
ed; (cXll)  redesignated  as 
(cX12);  (CK8X1V)  and  new 
(CXll)  added 43635 

941.206  (c)  revised 16484 

941.207  Revised  (OMB  number) 29344 

941.404  (n)  Introductory  text 
through  (9)  redesignated  as 
(nXl)  Introductory  text 
through  (ix);  (n)  concluding 
text  designated  as  (nX2); 
heading,  new  (n)(l)  and  new 

(2)  revised;  (nXlXx)  added 18484 

941.502  (a)  revised;  Interim 31523 

945  Added 17662 

953  Added;  interim 38329 

956  Added;  interim 42734 

960  Authority  citation  revised 36655, 

39405 

960.203  Revised 36655 

960.204  Revised 36655 

960.205  (a)  and  (c)  revised 36656 

960.206  (a)  amended 36656 

960.207  (a)  and  (b)  Introductory 
text  amended;  (bXD  and  (2) 
removed 36656 

960.211  Revised  (OMB  number) 36656 

960.212  Added  (OMB  number) 36657 

960.213  Added 36658 

960.214  Added 36658 

960.215  Added 36659 

960.401—960.409        (Subpart        D) 

Heading  revised 17667 

960.401  Revised 17667 

960.403  Revised 17667 

960.405  Revised 17667 

960.407  Revised 17667 

960.409  Removed 17667 

960.501—960.511        (Subpart       E) 

Added 39405 

961  Authority  citation  revised 33895 

961.29  (bX4)  revised 33895 

963  Authority  citation  revised 33895 
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963.3  Amended 33895 

963.10  (d)  revised 33895 

964  Re  vised 43636 

965.215  Added 31930 

965.706  Added 31930 

968  Technical  correction 2813 

968.102  Revised 44837 

968.103  (c)  revised .....30477 

(b).  (kX2Xl)  and  (3X111)  revised; 

(j)  amended 44837 

968.235  (dX4)  removed;  (g)  re- 
vised; interim 31523 

968.305  Amended 44837 

968.310  (aXl).  (2).  (OdXill).  (b). 
(c).  (dXD.  (3X1)  and  (m)  re- 
vised; (a)(3)  amended; 
(dX3Xlll)  removed;  (gX4) 
added 44838 

968.312  (aXD  and  (3)  revised 44838 

968.316  Heading,  (b).  (cXD  and  (6) 
revised;  (a)(1)  amended;  (d) 
added;  OMB  number 44839 

968.320  Heading,  (a).  (bX2)(l).  (3), 
(4).  (5).  (cX2).  (dXlXl).  (11). 
(2X1XE).  (4).  (5X1).  (111).  (6X1). 
(11),  (7XV).  (vlil).  (XV).  (e)(2). 
(3)  and  (4)  revised; 
(dX7Xxvili)      added:       OMB 

number 44839 

(d).  (e)  and  (f)  redesignated  as 
(e),  (f)  and  (g);  new  (d)  added; 
(c)  introductory  text,  new  (e) 
introductory  text,  (4X1)  and 
(6X11)  amended 1919 

968.326  Heading  and  (c)  revised; 

OMB  number 44841 

968.330  (a)  through  (d).  (e)  intro- 
ductory text.  (1),  (2),  (4).  (8). 
(f).  (g)(1).  (2)  Introductory 
text,  (i).  (h),  (1)  and  (j)  re- 
vised; (k)  added;  OMB  num- 
ber  44841 

968.335  (cX2)  revised;  Interim 31523 

(a)  introductory  text  and  (b) 
revised 44843 

968.340  (bX3)  removed;  (b)(4) 
through  (7)  redesignated  as 
(bX3)  through  (6);  (a).  (bX2). 
new  (4)  and  new  (6)  revised; 
OMB  number 44843 

968.345  (aXlXD.  (11).  (2X1XA). 
(3X11).  (eX2)  and  (4)  revised; 
(e)(7)  redesignated  as  (e)(8); 
(aX3Xlli)  and  new  (e)(7) 
added;  OMB  number 


968.401—968.425       (Subpart       D) 

Added 30478 

968.407  OMB  number 30478 

968.422  OMB  number 30480 

968.428  OMB  number 30480 

970.2  Regulation  at  53  FR  30987 
confirmed;  revised 3716 

970.3  Amended 3716 

970.4  Regulation  at  53  FR  30987 
confirmed 3716 

(b)  and  (c)  removed;  (d)  and  (e) 
redesignated  as  (b)  and  (c); 
new  (c)  revised;  new  (d),  new 
(e),  (f)  and  (g)  added 3717 

970.5  Regulation  at  53  FR  30987 
confirmed 3716 

Revised 3717 

970.6  Regulation  at  53  FR  30988 
confirmed 3716 

Revised 3719 

970.7  Regulation  at  S3  FR  30988 
confirmed 3716 

(a)(2)  revised 3719 

970.8  Regulation  at  53  FR  30988 
confirmed 3716 

(f)  and  (g)  revised;  (h)  through 
(m)  redesignated  as  (k) 
through  (p);  new  (h),  new  (1) 
and  new  (j)  added 3719 

970.9  Regulation  at  53  FR  30988 
confirmed 3716 

(b)  introductory  text  and  (1) 
revised;  new  (c)  added 3719 

970.11  Regulation  at  53  FR  30988 
confirmed 3716 

Revised  (OMB  number) 3719 

970.12  Regulation  at  53  FR  30989 
confirmed 3716 

970.13  Regulation  at  53  FR  30988 
confirmed 3716 

Redesignated  as  970.14;  new 
970.13  added;  OMB  number 3721 

970.14  Redesignated  ftom  970.13 
3721 

982  Added 36682 

982.210  Regulation  at  59  FR  36687 
eff.  date  corrected  to  1-18-95 

47081 

990  Authority  citation  revised 33655 

990.102  Amended 51854 

990.107  (bX2)  revised 33655 

(cX4Xil)  and  (d)  removed; 
(CX4X111).  (e).  (0  and  (g)  re- 
designated as  (cX4Xli),  (d), 
(e)  and  (f);  (a),  (b)(2).  (c)  in- 
troductory      text.       (2)(iil), 
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TITLE  24  Chapter  IX-Con. 

(4X1).   new   (d)  and  new  (e) 
amended 51864 

990.106    (b)    existing    text    des- 
ignated as  (b)(1);  (b)(2)  added 

33665 

(f)  and  (g)  added .43644 

990.110  (OdXi)  revised 33466 

(CK2K1)  and  (ii)  amended 51564 

990.401—990.406        (Subpart        D) 
Added 


Chapter  XX-Offlce  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissior)er,  Depart- 
ment o(  Housing  and  Urtxm  De- 
velopment (Parts  3200—3699) 

3280  Interpretation 19072.  34294 

3282  InterpreUtlon 64100 

3500   Regulation   at  69   FR  5620 

withdrawn 53901 

Authority  citation  revised 8816 

Interpretation 10762 

3500.2  Amended;  eff.  6-19-96 66448 

3600.6  (aXSKii)  and  (iii)  amended; 
(aXSXiv)  added 37423 

3500.7  (eXlXlii)  amended 37423 

3500.8  (c)  added;  eff.  4-24-94 53901 

Regulation  at  59  FR  53901  efT. 

date  delayed  to  5-24-96 8816 

(cXD  revised;  eff.  5-24-98 8816 

3500.17  (a),  (b),  (CXIXD.  (D  Intro- 
ductory text.  (1)  introduc- 
tory text  and  (viii)  amended: 
(f)(3KiXB).  (C).  (iiXB). 
(4X1XC).  (11)  and  (1X2)  re- 
vised; eff.  5-24-95 8816 

Added  (OMB  number);  eff.  4-24- 

95 53902 

Regulation  at  58  FR  53902  eff. 

date  delayed  to  5-24-95 8816 

3500.19  (a)  amended;  eff.  6-19-95 

66448 

3500.21  Added;  eff.  6-19-95 65448 

(eX2Xl)  corrected 2642 

3500  Appendix  A  amended;  Ap- 
pendixes F  through  J  added; 

eff.  4-24-95 53908 

Appendix  MS-1  added;  eff.   6- 

19-95 65452 

Appendix  MS-2  added;  eff.  6- 

19-96 66456 

Appendix  MS-1  amended 2643 

Appendix  MS-1  corrected 5962 

Regulation  at  59  FR  53908  eff. 
date  delayed  to  5-24-95 8815 


Appendixes  A  and  F  amended; 
eff.  5-24-95 8816 

Appendixes  G  through  J 
amended;  Appendixes  (3-1,  O- 
2,  H-1,  H-2.  I-l,  1-2.  J-1,  J-2 
and  K  through  N  added;  eff. 
5-24-95 8817 

Proposed  Rules: 


9154 

85 53706 

91 40148 

92 34300.  40148 

100-199  (Ch.  D 41995.  52104 

100 34902. 40502.  49035.  56449,  64104 

125 44596 

200 24650,  43900.  51519 

203 36846 

4391 

215 43900 

235 43900 

236 43900 

247 43900 

261 40764 

280 24850 

290 17500 

291 , 24850 

610 24850 

611 24850 

670 24850.  28176,  34300,  40148.  41196. 

47500 

574 40148 

576 40148 

577 24850 

578 24850 

579 24850 

760 51519 

812 43900 

813 50870 

850 43900 

880 30557,  43900 

88)  30&57,  43900 

882 24850.  43900 

883 30557.  43900 

884 30557.  43900 

885 24850 

886 24650.  30557.  43900 

887 24850.  43900 

888 32492 

890 24850 


900—999  (Ch.  EX) 304,  10339 

900 43900 

904 43900 

905  18666.  24850.  39072.  43900.  50870 

908 50870 

912 43900 

913  ....'. 18666,  50870 

941 24850.  35834,  44952 

950 39072 

960 43900 

961 24850 

964 18666 

965 24850 

968 24850.  40148 

982 36846 

984 V 36W4 

990 18666 

3500 37360.42784 

TITLE  25-INDIANS 

Ctiapter  I— Bureau  of  Indian  Af- 
fairs, Department  of  ttie  Interior 
(Ports  1-299) 

11.100  (a)  revised 48722 

36  Authority  cvitatlon  revised 61765 

36.3  Amended 61765 

36.10  (a)  revised 61765 

36.11  (d)  added 61765 

36.20  (dXD  through  (4)  added 61765 

36.24  (g)  added 61765 

36.42  Introductory  text  and  (a) 

revised 61766 

36.61  (aXD  revised 61766 

36.77  Added 61766 

113  Removed 54504 

141  Authority  citation  revised 54502 

141.10  (d)  revised 54502 

141.33  (d)  revised 54502 

200.12  Added 43419 

216.100—216.111   (Subpart   B)   Re- 
moved  43419 

225.30  (dXSXii)  corrected 10474 

226.11  (a)(2)  revised 22104 

248.6  Revised 16757 

Ctiapter  VI— Office  of  the  Assist- 
ant Secretary— Indian  Affairs. 
Department  of  the  Interior  (Parts 
1000-1099) 

Chapter  VI  Established 8554 

Proposed  Rules: 

1—299  (Ch.  I)  .21872.  23774.  33236,  36108. 

67592 


5 47046 

10 40086 

20 'ZZ""Z"Z"Z1! '. 16720,40182 

40 18460 

46 44016 

63 40184 

113 16760 

115 41946 

151 1956 

164 35560 

166 35580 

256 16726.  30276 

261 61220 

309 51908.  52588 

900 26920 

1000—1099  (Ch.  VI) 8806 

TITLE  26-INTERNAL  REVENUE 

Chapter  I— Internal  Revenue  Serv- 
ice, Department  of  the  Treasury 
(Parts  1-799) 

1  Technical  correction 17154,  36256 

Authority  citation  amended 18747, 

24041.  24928,  27459,  30103,  32080. 
33432.  34988,  35416,  36363,  39960. 
41674,  49579,  50163,  50487,  51371. 
63250,  64573,  66462.  67196 
Authority  citation  amended. ...27,  2500 
1.42-5  (bXlXvi)  and  (cXlXlii)  re- 
vised; (bXlXvii)  amended 50163 

1.42-12  (a)  corrected 15501 

1.42-14  Added 50163 

(c),  (dXD  and  (k)(2)  Example  4 

corrected 3345 

1.52-1  (f)  amended 30102 

1.56-1  Added 60557 

1.56(g)-l    (b)    introductory    text 

amended 51371 

1.61-22T  Added 65712 

1.101-2  (eX2)  Example  amended 30102 

(eXlXiiiXfcXi)  and  (2)  revised; 

(eXlXiiiXft)(J)  removed 30103 

1.103-8  (aX5)  revised 24041 

1.103-8T  Added 24041 

1.142(aK5)-l  Added 66163 

1.148-0  (c)  amended 24041 

1.148-1  (cX4XiiXA)  revised 24041 

1.148-lT  Added 24041 

1.148-2  (b)(2Xii)  revised 24042 

1.148-2T  Added 24042 

1.148-3  (hX3)  amended 24042 

(j)  Example  1  revised;  Example  2 

amended 24350 

1.148-3T  Added 24042 
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TITLE  26  Choptwl-Con. 

1.148-4  (b)(5)  redesignated  aa 
(bK6);  new  (b)(5)  added;  (gr). 
(h)(1).  (2Kvil),  (ix).  (3).  (4)  and 

(5)  re  vised 24042 

1.148-4T  Added 24042 

1.148-5  (b)(2)(lli).  (cK2)(i).  (3X11). 
(dX3Xll)  and  (eX2Xlll)  re- 
vised: (eX2XilXB)  amended 24044 

1.148^T  Added 24044 

1.148-6  (dXSXillXC)  revised 24045 

1.148-6T  Added 24045 

1.148-9        (CX2X11XB)        revised: 

(hX4Xvl)  added 24045 

1.148-9T  Added 24045 

1.148-10   (bx2)   revised:   (cX2Xlx) 

amended 24044 

(d)  Example  1  amended 24351 

1.148-lOT  Added 24046 

1148-11  (1)  added 24044 

1.148-llT  Added 24046 

1.149(d)-l  (fX3)  revised 24046 

1.149(d)-lT  Added 24046 

1.149(e)-l  (eX3Xl)  and  (4)  revised 

24351 

1.150-1  (cXD  and  (4)  heading  re- 
vised: (cX4XiIl)  added 24046 

1.150-lT  Added 24046 

1.167(c)-l  (aX5)  amended 41674 

1.168(l)-0  Added 51371 

1.168(1)-1  Added 51371 

(0(2X11)  and  (3)  corrected 64849 

1.170A-4  (d)  Example  9  amended 

30102 

1.170A-5  (b)  Example  5  amended 

30102 

1.170A-8  (c)(3Xl).  (Ill)  Examples  1. 
2.  3,  (cX4).  (5)  Examples  1.  2. 

and  J:  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (aX3)  and  (c)  amended 

30102 

(aX3)  amended;  (b).  (eXD  and 

(2)  revised;  (f)  and  authority 
citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30105 

1.170A-13T  Added 27460' 

1.170A-14  (hX4)  Example  2  amend- 
ed  30105 

1.174-2  (aXD  revised:  (aX2)  and 

(3)  redesi^ated  as  (a)(8)  and 
(9);  new  (a)(2)  through  (7) 
added:  (c)  amended 50160 

1.217-2T  Added 65712 

1.263A-0  Amended 67196 


l.a63A-l  (aX2Xl).  (3Xv).  (bX3).  (4) 
and  (10)  amended;  (bXlOXD, 

(11)  and  (JK4)  added 39961 

(gX4Xll)  amended 67197 

1.263A-1T  (c)  and  (e)  redesig- 
nated   as     1.263A-4T(c)    and 

1.263A-7T(e) 39960 

Removed 39961 

1.263A-2  (aXlXIlXBX2)  revised 67197 

l.a63A-3  (cX4Xvl)  heading  and  (C) 
heading  revised;  (cX4XvlXA), 

(B)  and  (C)  added 39962 

1.263A-4T  Added;  (c)  redesig- 
nated from  1.263A-lT(c) 39960 

1.263A-7T  Added;  (e)  redesig- 
nated from  1.263A-lT(e):  new 
(eXlKD.  (11).  (iilXB).  (Iv).  (2), 
(3X1).  (4K1).  (11).  (5)  Examples 

I  and  3  amended 39960 

(eX6Xi).  (IIXA)  introductory 
text.  (7).  (C)  Examples  1.  3.  5. 
(iilXA).  (BX/).  (2)  Example. 
(CXI),  (2)  Example.  (iv)(C) 
Example.  (7X111 XB).  (v)  Exam- 
ple. (9X1).  (11)  Examples  I 
through  5.  (lOXD.  (liXA), 
(ill).      (11X1)      through      (V) 

amended 39961 

1.263A-8  Added 67198 

1.263A-9  Added 67200 

1.263A-10  Added 67207 

1.263A-11  Added 67210 

1.263A-12  Added 67212 

1.263A-13  Added 67213 

1.263A-14  Added 67215 

1.263A-15  Added 67215 

1.266-1  (a)  redesignated  as  (aXD: 

(aX2)  added 67215 

1.279-6  (bX4)  revised 41675 

1.301-1  (dXlXlii).  (hX2XliX6)  and 

(jXl)  amended 2500 

1.312-3  Amended 2500 

1.337(d)-l  (a)(5)  introductory  text 

amended 41674 

(aX5)  Example  8  amended 41675 

1.337(d)-2  (cX4)  Example  amended 

41674 

1.338-4T  (h)(4)  corrected 15501 

1.341-6    (bXD,     (2X1).     (ill).     (3). 

(hX4)  and  (n)  amended 2500 

1.382-1  Amended 32080 

1.382-6  Added;  heading  revised 32080 

1.401-12T  Added 63571 

1.401(k)-0  Amended 66169 

1.401(k)-l  (a)(3)(iv).  (bX4Xii).  (Iv). 
(5Xi).  (11).  (b)  Examples  2.  3.  4. 
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(dX5).  (6Xlv).  (e)(6Xii). 
(0(3)(v)  Example,  (7)  Example 
1  and  (g)(4)(ii)  amended; 
(aX3Xv),  (4X11).  (Iv).  (5Xlv). 
(6XiiXC).  (7X1).  (bXlXD.  (11) 
heading,  (5Xvl), 

(dX2XlvXA)(J).  (3).  (4X1). 
(e)(7).  (OClXiil).  (2).  (3X11). 
(lilXC).  (4)(ilXB).  (7)  Exam- 
ples 2.  3.  (gXlXllXBX;). 
(C)(7),  (2)(i).  (5).  (6).  (11). 
(3XiiiXA).  (BX2)  and  (4X11) 
revised:  (a)(3)(vi)  Example  3. 
(eX6Xvi).  (15)  and  (16)  added 

66169 

1.401(m)-0  Amended 66175 

1.401(m)-l  (a).  (bXD.  (3X1).  (11). 
(4X1IXB),  (5Xv).  (cXD, 
(eXlXlll).  (4).  (6)  Examples  2 
through  6.  (fXlXUXB).  (C)(7). 
(2).  (12X1)(B),  (gX4).  (5XiiXA) 
and  (B)(2)  revised;  (bX3Xlli) 
removed;  (bX3Xvii).  (6)  Exam- 
ple 8,  (0(16)  and  (17)  added; 
(bX4XiiXA).  (5X1),  (11).  (d)  Ex- 
amples 3,  4,   (eX3XiiXB)  and 

(0(4X11)  amended 66175 

1.401(m)-2  (a)  amended;  (bXD. 
(c)(1)  and  (4)  and  Example  1 

revised 66179 

1.401(aX17>-l  Revised 32905 

1.402(a)-l       (dX3Xlv)       revised; 

(dX3Xv)  added 66180 

1.402(g)-l  (eX5Xli)  revised;  (eXll) 

Example  2  amended 66180 

1.410(b)-0  Amended 32914 

1.410(b)-2  (bX7)  amended 32914 

1.410(b)-6    (dX2Xi).    (H)    and    (g) 

corrected 16984 

(dXD.  (2Xiv)  Example  2  amend- 
ed  32914 

1.410(b)-7  (c)(4)  and  (5)  revised; 
(cX6)  removed;  (dX4)  amend- 
ed  32914 

1.411(d)-4  Amended 66180 

1.414-11  (bX2)  and  (4)  revised; 
(bX3)  and  (cX2Xv)  amended 

32922 

1.414(c)-2  (bX2Xil)  amended 30102 

1.414(c)-4  (bX3Xi)  amended 30102 

1.414(g)-lT  (bXl)  introductory 
text  and  (2)(ili)  revised;  (g) 

removed 32916 

1.414(q)-l  Added 32915 

1.414(r)-0  Amended 32916 


1.414(r)-l  (cX2Xli)  Example,  (dX4), 
(9)(i)  and  (e)  amended; 
(c)(3)(ii)  revised 32916 

1.414(r)-2  (bX2).  (c)(3)  Examples  1 

and  2  revised 32917 

1.414(r)-3  (cX2Xii).  (4).  (5X111).  (7) 
Example  1,  (d)(2)  and  (4)  £1- 
ample  1  revised:  (c)(7)  Exam- 
ples 3  and  4  redesignated  as 
Examples  4  and  5;  (bX4).  (cX6) 
introductory  text.  Examples  2 
through  5.  7.  (7)  introductory 
text.  Example  2  and  new  £1- 
ample  5  amended;  new  (cX7) 
Example  3  added 32917 

1.414(r>-4  (b)  amended 32919 

1.414(r)-5  (bX5Xii).  (dXlXil)(B), 
(C).  (4)  Example  2.  and  (gX5) 
revised:  (dXlXHi)  added; 
(dXD  concluding  text  re- 
moved; (gX2XiilXA).  (D). 
(3X11XB).  (IIIXB).  (C).  (D)  and 
(gX6)  amended 32919 

1.414(r)-6  (a)  amended:  (b)  re- 
vised; (c)  removed 32920 

1.414(r)-7  (cX2)  and  (d)  removed; 
(cX3).  (4)  and  (5)  redesignated 
as  (cX2).  (3)  and  (4);  (aXD. 
(bX2Xii).  (3),  new  (cX2Xl). 
(3X1).  (11)  introductory  text. 
(A).  (B),  (ill)  Example  1.  (4X0. 
(11),  (Hi)  Introductory  text, 
(E),  (V)  Introductory  text 
and  Examples  1  through  4 ' 
amended;  (c)(1)  and  new 
(cX2)(iv)  revised;  (cX5)  added 

1.414(r)-8  (bX4)  Examples  1  and  4 
amended:  (bX2Xiii)  and  (4) 
Example  2  revised;  (d)(4)  re- 
moved; (b)(4)  Examples  3,  4, 
and  (d)(5)  redesignated  as  £1- 
amples  5,  6  and  (dX4);  new 
(bX4)  Examples  3  and  4  added; 
new  (b)(4)  Examples  5  and  6 
amended 

1.415-6  (b)(6Xiv)  revised 

1.44e-3  (hX2)  and  (5)  introductory 
text  amended 

1.446-4  Added 

1.453-9  (cXlXii)  amended 

1.461-1  (aX2XiiiXB)  revised 

1.468A-0  Amended 

1.468A-1  (b)  introductory  text 

and  (4)  revised;  (d)  added 66473 


32920 


32921 
66181 

.36358 
.36358 

...2500 
.36360 
66473 
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TITLE  26  Chapter  I -Coo. 

1.468A-<J  (h)(l)(v)  removed; 
(h)(l)(vl),  (vii)  and  (vlll)  re- 
designated as  (hXlXv).  (vl) 
and  (vil);  new  (h)(l)(vll)  and 
(DdKll)     revised;     (hX2Xxll) 

and  (xlU)  added 66474 

(hXlXvl)  corrected 8932 

1.468A-6  (aX4)  added;  (bX2Xv) 
amended;  (b)(2Xvl)  redesig- 
nated    as     (b)(2Xvli);     new 

(bX2Xvi)  added 66474 

(bX2)(vll)     Introductory     text 

corrected 8932 

1.468A-6  Added 66474 

1.460-0  Amended S04A7 

1.469-1      (f)(4Xill)      Example      3 

amended 45623 

1.469-lT  (eX5)  corrected 1747S 

(hX7)  amended 41674 

1.469-2  (cX2XillXE).  (O)  Example 
1,  (vXC)  Example  1,  Example  3, 
(6X1XA)  and  (dX5KlllXA) 
amended;  (eX3XiliXB)  re- 
vised  45623 

1  469-4  Added 50467 

1.469-11  (cKlXii)  revised 45623 

(aXD  and  (bXl)  revised;  (bX2) 
redesignated   as   (bX3):    new 

(bX2)  added 50449 

1.482-0  Added 349M 

1.482-OT  Removed 3498S 

1.482-1  Added 34990 

1.482-lT  Removed 34986 

1.482-2  Added 35002 

1.482-2T  Removed 34986 

(aXlXiilKEXJ)  Example  (II)  cor- 
rected; (aXlXliiXEXJ)  Exam- 
ple (Hi)  correctly  added;  CFR 

correction 44798 

1.482-3  Added 3501 1 

1.482-3T  Removed 34988 

1.482^  Added 35016 

1.482-4T  Removed 34988 

1.482-^  Added 35021 

1.482-5T  Removed 34988 

1.482-6  Added 35025 

1.482-6T  Removed 34988 

1.482-«  Added 35028 

1.514(c>-2  Added 24928 

1.585-1  (b)(2)  corrected 15502 

1.585-^   (cX4XiI)   and   (dX2)   cor- 
rected  15502 

1.585-6  (dX5)  Example  3  corrected 

15502 

1.585-7  (dXl)  corrected 15502 

1.585-8  (bX2)  corrected 15502 


1.642(c)-6  (d)(2)  amended 30102 

(dXD  redesignated  as  (d)  and 
(dX2)  and  (3)  redesignated  as 
1.642(c)-6A  (d)(3)  and  (4); 
heading,  (a),  (b),  (cKD.  new 
(d)  and  (e)  revised;  (f)  added; 
authority  citation  removed 
30105 

1.642(c)-6A  Undesignated  center 
heading  and  section  added; 
(dX3)  and  (4)  redesignated 
from  1.642(c)-6  (dX2)  and  (3) 

30105 

(dK4)  table  amended 30116 

1.642(c>-7  (dK2)  amended 30102 

1.664-1  (a)(6)  Example  amended 30102 

(aX5KiiX6).  (ivKa).  (fe),  (c).  and 
(6)  introductory  text  revised; 
(aX5XivX(i)  added;  authority 
citation  removed 301 16 

1.664-2  (c)  revised;  authority  ci- 
tation removed 301 16 

1.664-4  (b)(2)  and  (3)  amended 30102 

(bKD  redesignated  as  (b)  and 
(bX2)  through  (5)  redesig- 
nated as  1.664-4A  (dK3) 
through  (6);  (a),  new  (b),  (c) 
and  (d)  revised;  (e)  and  (0 
added;  authority  citation  re- 
moved  30117 

1.664-4A      Undesigrnated     center 

heading  and  section  added 30116 

(dK3)  through  (6)  redesignated 

from  1.664-4 301 17 

(dX4),  (5).  (6)  heading.  Tables 
D,  E,  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b)-2  Undesig- 
nated center  heading  revised 
30148 

1.665(a)-0A— 1.665(g)-2A  Undesig- 
nated center  heading  added 
30148 

1.701-2  Added 27 

(d)  Examples  3,  7  and  9  amended 

9776 

(d)  Examples  10  through  13  and 
(0  Example  2  amended 9777 

1.704-1  (b)(l)(vi),  (2XIv)(d)(J)  and 

(c)  amended 66728 

1.704-3  (aXD  and  (3X1)  amended; 
(d),  (eX2Xiii)  and  (3)  revised; 
(eX2)(iv)  and  (v)  removed; 
(eK4)  added 66728 

1.704-;JT  Removed 66734 

1.751-1  (cX4).  (5)  and  (6)  revised 

2500 
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1.761-2  Heading  revised;  (a)(3) 
concluding  text  amended;  (d) 
redesignated  as  (e);  new  (d) 

added 66183 

1.809-10  Redesignated  from  1.809- 

lOT  and  amended 49579 

1.809-lOT  Redesignated  as  1.809- 

10 49579 

1.860G-1T  Added 18747 

1.904-4  (j)  revised 37672 

1.954-2T  (g)(2Hl)  revised 37672 

1.985-0  Amended 37672 

1.985-1  (a)(1)  and  (dXDdi)  amend- 
ed; (b)  and  (c)(6)  revised; 
(d)(1)  concluding  text  re- 
moved  37672 

1.985-2  (a)  and  (bX2)  revised 37673 

1.985-3  Revised 37673 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014-5    (aX3),    (c)    Examples    1 

through  6  amended 30102 

1.1031(b)-2  (b)  revised:  (c)  and  (d) 

added 18749 

Heading  corrected 33200 

1.1031(k)-l  (jX2)  added 18749 

1.1221-2  Added 36363 

1.1221-2T  Removed 36367 

1.1233-2        Redesignated        from 

1.1233-2T  and  revised 36367 

1.1233-2T  Redesignated  as  1.1233- 

2 36367 

1.1234-4       Redesignated       from 

1.1234-4T  and  revised 36367 

1.1234-4T  Redesignated  as  1.1234- 

4 36367 

1.1254-0  Added 2501 

1.1254-1  Added 2502 

1.1254-2  Added 2505 

1.1254-3  Added 2506 

1.1254-4  Added 2507 

1.1254-5  Added 2507 

1.1254-6  Added 2508 

1.1256(e)-l  Added 36367 

1.1363-2  Added 51 106 

1.1374-0  Added 66463 

1.1374-1   Redesignated  as  1.1374- 

lA 66462 

Added 66463 

1.1374-1  A      Redesignated      from 

1.1374-1 66462 

1.1374-2  Added 66463 

1.1374-3  Added 66464 

1.1374-4  Added 66464 

1.1374-5  Added 66469 

1.1374-6  Added 66469 


1.1374-7  Added 66469 

1.1374-8  Added 66469 

1.1374-9  Added 66470 

1.1374-10  Added 66470 

1.1375-1      Undesignated      center 

heading  added 66462 

1.1388-1      Undesignated      center 

heading  added 24937 

1.1398-1  Added 24937 

1.1398-2  Added 24938 

1.1502-1  (a)  amended 41675 

1.1502-11  (b)  revised 41675 

1.1502-13  (J)  Introductory  text, 
(1)(2)  Example  (7).  (mX3)  Ex- 
ample (J).  (oKl)(i),  (ii)  and  (2) 

Example  amended 41674 

(cXlXiii)  and  (h)  Example  (17) 
amended;  (c)(7)  redesignated 

as  (c)(8);  new  (cX7)  added 41677 

(cXlXD  and  (2)  amended 67215 

1.1502-14  (b)(3Xli).  (d)(3Xii), 
(4XilXft).  (gXlXD.  (li)  and  (2) 

Example  1  amended 41674 

(aX2)  ajid  (5)  revised;  (a)(4)  re- 
designated as  (a)(6);  new 
(a)(4)  and  (b)(4)  added;   new 

(a)(6)  Example  amended 41677 

(cXl)  amended 2508 

1.1502-19  Revised 41677 

1.1502-20  (aXD,  (3X11).  (5)  intro- 
ductory text,  (cXlXD.  (11). 
(2XiXA)(/).  (B),  (D),  (11),  (111). 
(4)  Example  2,  Example  7, 
(e)(3)  Example  1  and  (f)  re- 
vised; (cX2)(vli)  added;  (e)(3) 
Example  8  and  (g)(3)  removed; 
(g)(4)  redesignated  as  (g)(3); 
(aX4),  (5)  Example  6,  (6)  Exam- 
ple 5,  (c)(2),  (1X4)  Examples  1, 
3.  6,  (eX3)  Example  2,  new 
(g)(3)   Examples   1,   2,   and  3 

amended 41681 

1.1502-31  Revised 41683 

1.1502-31T  Removed 41685 

1.1502-32  Revised 41685 

1.1502-32T  Removed 41695 

1.1502-33  Revised 41695 

1.1502-33T  Removed 41700 

1.1502-43      (aX3Xii)      and      (ill) 

amended 41674 

1.1502-47  (e)(4XiiiXB)  amended 41674 

1.1502-75  (dX5Xviii)  amended 41675 

(dXD  amended 41700 

1.1502-76  (b)  revised;  (d)  removed 

41700 

1.1502-80  (c)  and  (d)  added 41703 
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TITLE  26  Chapter  I -Con. 

1.1502-81T  (a)  amended 41675 

1.1562-1  (c)(2)  amended 41675 

1.6035-1  Amended 64301 

1.6038-2  (d)(5)  and  (fX10)(v)  added: 
(e),  (OdOXlU),  (Iv).  (gr)  intro- 
ductory text  and  concluding 

text  amended:  (h)  revised 64302 

1.6046-1  (b)(10)  and  (g)  amended; 

(f)(5)  added 64302 

1.6050H-0  Revised 632S0 

1.6050H-1  (a),  (cKl),  (2),  (e)(1). 
(2)(i)  and  (g)  revised:  (cK3) 
redesignated  as  (c)(5):  (b)(4). 
new    (cK3).    (5)    Example    5. 

(e)(2)(iil)  and  (f)  added 63251 

1.6050H-2  (a)(2)(iii).  (d).  (e)(1)  and 
(g)  revised;  (a)(2)(ivKB) 
amended:  (a)(2)(v)  (e)(2)  and 
(3)  redesignated  as  (aX2Kvi). 
(e)(l)(li)  and  (ill);  new 
(a)(2Kv),  (e)(l)(i)  and  new  (2) 

added 63253 

1.6050I-0T  Added 64573 

1.6050I-2T  Added 64573 

1.6302-lT  Added 35416 

1.6302-2T  Added 35416 

1.6302-3T  Added 35416 

1.6662-0  Amended 35031 

1.6662-6T  Heading.  (d)(2)(il). 
(iiiXA),  (B).  (3)(ii)(B)  and  (C) 
revised;      (d)(2)(iiI)(D)      and 

OXliiXC)  added 35031 

1.6695-1  (aXl)  introductory  text. 
(bXl).  (4Xiv).  (V).  (5)  intro- 
ductory text.  (cXl)  introduc- 
tory text.  (3)  and  (e)  revised; 

(bX4Xvl)  added 33432 

1.7520-1—1.5520-4       Undesignated 

center  heading  added 30148 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.7520-4  Added 30150 

15a  Authority  citation  revised 15751 

15a.453-l  (bX3Xi)  amended 18751 

20  Authority  citation  revised 30150 

20.2013-4    (a)    Introductory    text 

and  Example  (2)  amended 30151 

20.2031-0  Added 30151 

20.2031-7  (a)(2)  amended 30102 

(aX2).  (bXl).  (2).  (3X1).  (11).  (c). 

(d).  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d); 

new  20.2031-7  added 30152 

20.2031-7A    Undesignated    center 

heading  and  section  added 30151 


(d)  redesignated  from  20.2031-7; 
new  (d)  heading.  (IXi)  and 
(ill)  revised;  new  (dX5).  (6). 
Tables  A,  B  and  LN  amended 

30152 

20.2031-10  Removed 30170 

20.2032-1  (0(1)  amended 30103 

20.2039-2  (cXlXvlii)  amended 30103 

20.2039-5  (cXD  and  (2)  amended 

30103 

20.2055-2  (f)(2Xiv)  amended 30103 

(0(4)  revised 30170 

20.2056(b)-4  (d)  amended 30103 

20.7520-1—20.7520-4  Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7520-2  Added 30171 

20.7520-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23154 

Authority  citation  revised 30172 

25.2511-1  (hX6)  and  (7)  amended 

30103 

25.2512-0  Added 30173 

25.2512-5  (aX2).   (bXD.  (2).  (3X1). 

(il).  (c).  and  (d)  amended 30103 

Redesignated  as  25.2512-5A(d); 
heading,  (a)  introductory 
text.  (1)  Introductory  text, 
(i).  (11)  introductory  text, 
(A).  (B).  (ill)  Introductory 
text.  (A),  (B).  (2).  (3).  (b)  in- 
troductory text.  (1).  (2),  (3) 
introductory  text.  (i).  (ii) 
and  (c)  through  (f)  redesig- 
nated as  25.2512-5A(d)  head- 
ing. (1)  Introductory  text,  (i) 
Introductory  text.  (A).  (B) 
Introductory  text.  (7).  (2), 
(11).  (ill).  (2XC)  Introductory 
text.  (7).  (2)  introductory 
text.  (I),  (li).  (ill)  introduc- 
tory  text.   (A).   (B)   and   (3) 

through  (6) 30173 

Added 30174 

25.2512-5A  Undesignated  center 
heading  and  section  added; 
(d)  heading,  (1)  Introductory 
text.  (I)  introductory  text, 
(A),  (B)  introductory  text. 
(7).  (2).  (C)  introductory  text. 
(7).  (2).  (ID.  (Hi).  (2)  introduc- 
tory text.  (1).  (ii).  (Ill)  intro- 
ductory text.  (A).  (B)  and  (3) 
through      (6)      redesignated 
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from  25.2512-5  heading,  (a) 
Introductory  text,  (1)  intro- 
ductory text,  (i),  (ii)  intro- 
ductory text,  (A).  (B).  (ill) 
Introductory  text,  (A).  (B). 
(2).  (3).  (b)  Introductory  text. 
(1).  (2).  (3)  Introductory  text, 
(1).  (ii),  (c)  through  (O;  new 
(d)  heading  revised;  new 
(dXlXlXA)  and  (B)  amended 

30173 

(dXlXlXC)    and    (5)    amended; 

(dXlXlIl)  and  (6)  revised 30174 

25.2512-9  Removed 30176 

25.2515-2  (c)  amended 30177 

25.2518-3  (aXlXlvXA)  amended 30103 

Undesignated    center    heading 

added 30173 

25.2522(a>-2  (a)  amended 30177 

25.2522(c)-3  (dX2Xlv)  amended 30103 

(dX3)  re  vised 30177 

25.2523(a)-l  (d)  amended 30103 

25.2523(c)-l  (c)  Example  amended 

30103 

25.2701-0  Amended 23154 

25.2701-1  (aXD  amended 23154 

25.2701-5  Added 23154 

25.2702-3  (bK3)  and  (cX3)  amend- 
ed  23157 

25.7520-1—25.7520-4  Undesignated 

center  heading  added 30177 

25.7520-1  Added 30177 

25.7520-2  Added 30178 

25.7520-3  Added 30178 

25.7520-4  Added 301 79 

31  Authority  citation  amended 

35416,65940 

31.3121(a)-l    (a)   redesignated   as 

(aXD;  (a)(2)  added 66189 

31.3201-1  Revised 66189 

31.3201-2  Revised 66189 

31.3202-1  (b)  and  (0  revised 66189 

31.3211-1  Revised 66190 

31.3211-2  Revised 66190 

31.3221-1  (a)  and  (b)  revised;  (d) 

removed 66190 

31.3221-2  Revised 66190 

31.3231(a)-l  (aXD  revised;  (c)  and 
(d)  redesignated  as  (d)  and 

(e);  new  (c)  and  (0  added 66191 

31. 3231(e)-l  Revised 66191 

31. 3231(e)-2  Added 66191 

31.3231(e)-2T  Removed 66191 

31.3231(e)-3  Removed 66191 

31.3402(O(5)-2T  Added 65714 

31.3402(r>-lT  Added 65940 


31. 6302-lT  Added 35416 

31. 6302(c)-3T  Added 35417 

40  Authority  citation  amended 

35417 

40.6302(c)-lT  Added 35417 

47  Re  vised 43040 

48  Authority  citation  amended 

33657,43045 

48.4OT2-1  Added 33667 

48.4082-lT  Removed 33657 

48.4221-3  (e)  added 43045 

48.6416(b)(2)-2  (b)  text  redesig- 
nated as  (b)(1)  and  amended; 
new  (b)(1)  heading  and  (bX2) 

added 43046 

54.4979-0  Amended 66181 

54.4979-1  (dXD  and  (3)  revised; 
(d)(4)  removed;  (d)(5)  redesig- 
nated as  (dX4) 66181 

300  Added 8299 

301  Authority  citation  amended 
35 

301.6159-1  Added 66193 

301.6323(0-1  (aX2)  amended;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  and  new  (e) 

Examples  5  and  6  added 38120 

301.6331-1  (aXD  amended;  (a)(2) 
revised;  (b)  redesignated  as 
(bX2);  (b)  heading.  (1)  and  (d) 

added 38903 

301.6331-2  Revised 38903 

301.6334-1  (aX2).  (3).  (8)  and  (9) 
amended;      (a)(10)      through 

(13),  (d)  and  (e)  added 53088 

301.6334-2  Revised 53088 

301.6334-3  Revised 53089 

301.6334-4  Revised 53090 

301.6334-5  Removed 53091 

301.6334-6  Removed 53091 

301.6334-7  Removed 53091 

301.6343-1  Revised 35 

301.6343-2  Added 37 

301.7426-1  (aXD  revised;  (c)  added 

26601 

301.7430-0  Added..... 29360 

301.7430-1  Revised 29357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-5  Added 29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101  (c)  table  amended  (0MB 

numbers) 23157.  24939,  27235. 

27460.  29366,  30179,  32081.  33433, 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  26  Chapter  l-Con. 

35030.  35033,  36340.  36367.  376«0. 
41703,  50166,  51376,  63254.  64302. 
64574.  657U.  661M.  66476,  67215 
(c)  table  amended  (0MB  num- 
bers)  2509 

Proposed  Rules: 

1 15877.  17747.  18011.  18048.  18772. 

21697.  22773,  24094,  24095,  24992. 
2S581,  25584.  25847.  26466.  27515. 
30180,  32160,  32670,  34398.  35066. 
35418.  361 14.  36394.  37450.  37733. 
41414.41739.46779.52105.52110. 
S3771.  55225.  58800.  59973.  61844. 
62370.  62644.  64359.  64633.  64635. 
64884.  64909.  65739,  66280.  66498. 
66825.  67253.  67658 
397,  406.  2049.  2352.  2557,  2717,  7487. 

7488.9309 

20 30180 

26 30180 

31 18057.  240^.  354 is.  6009^ 

65982 

40 35418,  52735 

48 52735 

53 64359 

82,7488 

300 66828 

301 2660S.  37450.  43073.  49613.  64359 

go 

602 .!.V.....V/275i5.  64635 

TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol.  To- 
bocco  and  Firearms,  Depart- 
ment of  tt>e  Treasury  (Parts 
1-299) 

4.40  (b)  revised 42160 


5  Interpretation 35623 

5.23  (a)(3)(ll)  and  (ill)  revised 67222 

(c)  revised 67223 

5.51  (b)  revised 42160 

7.31  (b)  revised 42160 

9.148  Added 261 14 

70.92  (d)(2Klll)  and  (Iv)  revised 29367 

178.11  Amended 10786 

178.31  (d)  revised 10786 

178.102  Revised  (OMB  number) 10786 

178.126a  Amended 10787 

178.129  (b)  revised;  OMB  number 
10787 

178.130  (a)  and  (e)  revised 10787 

178.131  Revised  (OMB  number) 10788 

178.150  (a)  introductory  text  re- 
vised  10788 

178.151  Second    178.151    redesier- 
nated  as  178.152 10788 

178.152  Redesignated  from  second 
178.151 10788 

Proposed  Rules: 

4 15876.30560 

411,  3171 

5 411,  3171 

6 21698.29215 

7 411,3171 

8 21698.29215 

9 55226,61853 

10 21698.  29215 

11 21698.  29215 

24 29870 

3598 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 


0.1  Amended;  interim 

0.15  (bXlKv).  (c)  and  (e)  revised 


Paye 
.8933 

.9777 

0.64-1  Amended 41242 

0.64^  Added 46551 

0.55—0.64-^  (Subpart  K)  Appendix 

amended 42161.46550 

0.89a  (c)  revised 41242 

0.96c  Added 60558 

0.100—0.104  (Subpart  R)  Appendix 

amended 38121 

0.111a  Added 46551 

0.119—0.121  (Subpart  U-1)  Added; 

interim 8933 

2.13  (a),  (b)  and  (c)  revised 45625 

2.20  Amended 65941,  65942 

2.23  (a),  (b)  and  (c)  revised 45625 

2.26  (f)  added 40258 

2.40  (k)  and  (1)(2)  amended 66734 

(k)  corrected 5461 

16.33  Revised 38 

16.96  (1)  and  (m)  added 47081 

36  Technical  correction 5461 

36  Appendix   A  corrected;   CFR 
correction 3080 

37  Added 39904.  39908 

64.1  Regrulation  at  59  FR  25816 
confirmed 7447 

64.2  Regrulation  at  59  FR  25816 
confirmed 7447 

68.2  (i)  and  (k)  revised 41243 

77  Added 39928 

82  Added;  interim 50832 

Regrulation  at  59  FR  50832  com- 
ment period  reopening 63719 

91  Added;  interim 63019 

Chapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

505  Added 64781 

524.41  (e)  revised 10722 

527  Authority  citation  revised 66148. 

67590 
527.10  (Subpart  B)  Removed 67590 

527.50  Removed 66148 

527.51  Removed 66148 

527.52  Removed 66148 


527.53  Removed 66148 

527.54  Removed 66148 

540.105  (c)  amended;  eff.  1-4-96 240 

545.11  (d)(ll)  added 53345 

(dXlO)  amended;  eff.  1-4-96 240 

550  Authority  citation  added 53343 

550.10  (Subpart  B)  Authority  ci- 
tation removed 53343 

550.30  (Subpart  D)  Authority  ci- 
tation removed 53343 

560.40—550.44  (Subpart  E)  Au- 
thority citation  removed 53343 

550.50—550.58  (Subpart  F)  Au- 
thority citation  removed 53343 

Revised;  interim  in  part 53343 

551.22  (b)  revised 62968 

551.23  (b)  and  (d)  removed;  (c) 
and  (e)  redesigrnated  as  (b) 
and(d) 62968 

551.24  (b)   revised;   (c)  removed; 

(d)  redesignated  as  (c) 62968 

551.100—551.120  (Subpart  J)  Re- 
vised  60285 

551.160—551.164  (Subpart  N)  Re- 
vised  34742 

570.33  (c)  revised 53937 

571.10—571.13  (Subpart  B)  Re- 
vised  35456 

Proposed  Rules: 

16 44383 

31 37866 

66 53706 

67 65607 

90 66830 

3303,4393 

93 5162 

524 54782 

542 50179 

TITLE  29-LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0-99) 

18.3  (b)  revised;  (f)  and  (g)  added 
41876 

18.4  (d)  revised 41877 

18.18  (a)  revised 41877 

18.19  (f)  revised 41877 

18.20  (g)  revised 41877 

18.22  (c)  revised 41877 

20  Authority  citation  revised 47250 

Heading  revised 47250 

20.101—20.111  (Subpart  E)  Added 

47250 
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TITLE  29  SubmieA-Con. 

24.4  (d)(2Xl).  (il).  (dX3)(i)  and  (11) 

re  vised 4ia77 

95  Added 36271 

Chapter  I— National  Labor 
Relotkxu  Board  (Ports  100-199) 

100  Authority  citation  revised 3715S 

100.101  Revised 37158 

100.102  Revised 37156 

100.103  Removed 3715S 

100.104  Removed 3715S 

100.105  Removed 37156 

100.111  Removed 37156 

100.112  Removed 37156 

100. 1 13  Removed ; 37156 

100.114  Removed 37156 

100.115  Removed 37156 

100.116  Removed 37156 

100.117  Removed 37156 

100.118  Removed 37156 

100.119  Removed 37156 

100.120  Removed 37158 

100.121  Removed 37156 

100.122  Removed 37156 

100.123  Redesigmated  as  100.201 37158 

100.201—100.209  (Subpart  B)  Head- 
ing revised 37156 

100.201  Redesiernated  trom  100.123 

and  revised 37156 

100.202  Removed 37159 

100.203  Removed 37159 

100.204  Removed 37159 

100.205  Removed 37159 

100.206  Removed 37159 

100.207  Removed 37159 

100.208  Removed „ 37159 

100.209  Removed 37159 

100.301—100.307  (Subpart  C)  Head- 
ing: revised 37159 

100.301  Removed 37159 

100.302  Removed 37159 

100.303  Removed 37159 

100.304  Removed 37159 

100.305  Removed 37159 

100.306  Removed 37159 

100.307  Removed 37159 

100.401  (Supart  D)  Redesignated 

from  100.500  Subpart  E  and 
revised 37159 

100.500  (Subpart  E)  Redesignated 

as  100.401  Subpart  D 37159 

100.501  Redesignated  trom  100.601 
37159 

100.502  Redesignated  trom  100.602 

37159 
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100.503  Redesignated  trom  100.603 

37159 

100.510  Redesignated  trom  100.610 
37159 

100.511  Redesignated  trom  100.611 
37159 

100.530  Redesignated  trom  100.630 

37159 

100.540  Redesignated  trom  100.640 

S71S9 

100.549  Redesignated  trom  100.649 
37159 

100.550  Redesignated  trom  100.650 
37159 

100.551  Redesignated  from  100.651 
37159 

100.560  Redesignated  trom  100.660 

37159 

100.570  Redesignated  trom  100.670 

and  amended 37159 

100.601—100.671  (Subpart  F)  Re- 
designated as  Subpart  E 37159 

100.601  Redesignated  as  100.501 37159 

100.602  Redesignated  as  100.502 37159 

100.603  Redesignated  as  100.503 37159 

100.610  Redesignated  as  100.510 37159 

100.611  Redesignated  as  100.511 37159 

100.630  Redesignated  as  100.530 37159 

100.640  Redesignated  as  100.540 37159 

100.649  Redesignated  as  100.549 37159 

100.650  Redesignated  as  100.550 37159 

100.651  Redesignated  as  100.561 37159 

100.660  Redesignated  as  100.560 37159 

100.670  Redesignated  as  100.570 37159 

102.35  Revised;  eff.  2-1-95  through 

1-31-96 65944 

102.42  Revised;  ett.  2-1-95  through 

1-31-96 65945 

102.45    (a)    revised;    eff.     2-1-95 

through  1-31-96 65945 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400—499) 

417.16-417.25  (Subpart  B)  Head- 
ing revised 65716 

417.16  Revised 65716 

417.17  Revised 65717 

Chapter  V— Wage  and  Hour  Divi- 
sion, Department  of  labot  (Ports 
500-899) 

506  Authority  citation  revised 3977 

506.500—506.550  (Subpart  F)  Re- 
vised; interim 3956,  3977 
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506.510  0MB  number 3959 

506.520  0MB  number 3963 

506.650  0MB  number 3968 

506.600—606.675  (Subpart  G)  Re- 
vised; interim 3969.  3977 

607.700—507.760  (Subpart  H)  Re- 
vised  65659.65676 

507.730  0MB  number 4029 

507.760  OMB  number 4029 

507.800—507.866   (Subpart   I)   Re- 
vised  66672.65676 

508.900  (b)(2)(i)  and  (d)  amended; 

Interim 64776,  64777 

(e)  added;  interim 64777 

508.910  (b)(2)(i)  and  (e)  amended; 

interim 64777 

608.940  (d)(l)(i)(B),  (hXD  and  (3) 

amended:  interim 64777 

826  Re  vised 2237 

Regulation  at  60  FR  2237  eff. 
date  delayed  to  4-6-95 6658 

Chapter  XII— Federal  Mediation 
and  Conciliation  Service  (Parts 
1400-1499) 

1425  Authority  citation  revised 

2509 

1425.2  Revised 2609 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 

1601.74  (a)  amended 44928,  52704 

1601.80  Amended 54818 

1640  Added 39904,  39908 

Chapter  )(VII— Occupational 

Safety  and  Health  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1903  Authority  citation  revised 

66613 

1908.14  Heading  revised;  (f)  added 

66613 

1910  Technical  correction 55208 

1910.19  (a)  revised 41057 

1910.120  Appendix  B  revised;  Ap- 
pendix E  added 43270 

1910.132  (g)  correctly  added 33910 

Regulation  at  59  FR  16366  eff. 

date  stayed  through  10-6-94 
34580 

1910.133  Table  corrected 33911 

1910.136  (a)  corrected 33911 


1910.138  Corrected 3391 1 

1910.261—1910.275  (Subpart  R)  Au- 
thority citation  revised 51741 

1910.266  Revised 51741 

Note  added 7449 

1910.269  (gX2)(i)  revised 40729 

(r)(6)  Introductory  text  revised 

51748 

1910.1000—1910.1500    (Subpart    Z) 

Authority  citation  revised 36699 

Authority  citation  revised 9624 

1910.1001  (a)  through  (p)  revised; 

OMB  number 41057 

Appendixes  A  and  B  amended 

41066 

Appendixes  D  and  F  amended 

41070 

Appendixes  G  and  H  amended; 

Appendix  J  added 41071 

(0)  revised 9825 

1910.1200  (b)(6)(il)  revised;  (c)  and 
(gX7Xiv)  amended 65948 

1910.1201  Added 36700 

1915  Authority  citation  revised 

36699 

1915.7  Revised 37856 

1915.11—1915.16  (Subpart  B)  Re- 
vised  37857 

1915.100  Added 36700 

1916.1001  Revised;  OMB  number 

41080 

(q)  revised 9626 

1915.1200  (b)(6Kii)  revised;  (c)  and 

(gX7Xiv)  amended 65948 

1917  Authority  citation  revised 
36700 

1917.28  (bX6Kii)  revised;  (c)  and 
(gX7Xiv)  amended 65948 

1917.29  Added 36700 

1918  Authority  citation  revised 
36700 

1918.90  (bX6Kii)  revised;  (c)  and 

(gX7Xiv)  amended 65948 

1918.100  Added 36700 

1926.50—1926.66  (Subpart  D)  Au- 
thority citation  revised 36700, 

43275 

1926.58  Redesignated  as  1926.1101 
41131 

1926.59  (bX6Xii)  revised;  (c)  and 
(gX7Xiv)  amended 65946 

1926.61  Added 36700 

1926.65  Appendix  B  revised:  ap- 
pendix added 43275 

1926.95—1926.107  (Subpart  E)  Au- 
thority citation  revised 40729 
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TTTLE  J9  Chapter  XVII-Con. 

1926.104  Removed 40729 

Regulation  at  59  FR  40729  eff. 

date  stayed  to  8-6-95 5131 

1926.105  (a)      redesignated      as 
1926.753;  removed 40729 

Relation  at  59  FR  40729  eff. 
date  stayed  to  8-6-96 6131 

1926.107  (b).  (c)  and  (f)  removed 

40729 

Regxilation  at  56  FR  40729  eff. 
date  stayed  to  8-6-96 5131 

1926.260—1926.252  (Subpart  H)  Au- 
thority citation  revised 40729 

1926.250  {bK2)  revised 40729 

1926.500—1926.508  (Subpart  M)  Re- 
vised  40730 

1926.560  (cX2)  and  (gX4KlKC)  re- 
vised  40730 

1926.651  Heading  and  (1)  revised 

40730 

1926.701  (fXl)  deslgmation  and  (2) 

removed 40730 

1926.750-1926.752  (Subpart  R)  Au- 
thority citation  revised 40730 

1926.753        Redesigrnated        from 
1926.10&(a)  and  heading  added 

40729 

Regulation  at  59  FR  40729  e^. 
date  stayed  to  8-6-95 5131 

1926.950—1926.960  (Subpart  V)  Au- 
thority citation  revised 40730 

1926.961  (bK4Kl)  revised 40730 

1926.1101       Redesignated       ttom 

1926.58 41131 

Heading  and  (a)  through  (p)  re- 
vised; (q)  added;  OMB  num- 
ber  41132 

Appendix  A  amended;  Appen- 
dix B  revised 41 144 

Appendixes  D  and  F  revised 41150 

Appendix  O  removed;  Appendix 

H  revised 411S2 

Appendix  I  amended;  Appendix 
K  added 411S3 

1926.1101—1926.1148    (Subpart    Z) 

Authority  citation  revised 9625 

1926.1101  (q)  revised 9625 

1928  Authority  citaUon  revised 

36700 

1928.21  (aX7)  added 36700 

(aX3)  revised 51748 

1952.97  Correctly  revised 39257 

1952.100  Heading  revised 42495 

1952.101  Redesignated  as  1952.106: 
new  1952.101  redesignated 
from  1952.103 42495 


1962.102  Redesignated  as  1952.106; 
new  1962.102  redesignated 
from  1952.104 42495 

1962.103  Redesignated  as  1952.101; 

new  1952.103  added 42495 

1962.104  Redesignated  as  1952.102; 

new  1952.104  added 42495 

1952.105  Redesignated  as  1952.107; 
new  1962.106  redesignated 
from  1962.102 42495 

1962.106  Redesignated  from 
1962.101  and  revised 42495 

1952.107  Redesignated  from 
1962.105 42495 

1962.167  Correctly  revised 39257 

1962.246  (b)  corrected 50793 

1962.360  Heading  revised 42496 

1952.361  Redesignated  as  1962.366; 
new  1952.361  redesignated 
from  1962.363 42497 

1952.362  Redesignated  as  1962.365; 
new  1952.362  designated  from 
1952.364 42496 

1952.363  Redesignated  as  1962.361; 

new  1952.363  added 42497 

1962.364  Redesignated  as  1962.362 
42497 

1962.365  Redesignated  as  1952.367; 
new  1952.366  redesignated 
from  1962.362 42496 

1952.366  Redesignated  from 
1962.361  and  revised 42497 

1952.367  Redesignated  from 
1952.365 42496 

Choptof  XXV— Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2509.94-2  Added 98663 

2500.94-3  Added 66736 

Chapter  XXVI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

2606.33  Amended;  Interim 62573 

2606.53  Amended;  interim 62573 

2609  Added 61273 

Authority  citation  revised 62573 

Subpart  D  heading  added;  in- 
terim  62574 

2609.1  Added;  interim 62573 

2609.2  Amended;  interim 62573 

2609.31—2609.34        (Subpart        C) 

Added;  interim 62573 
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2610  Appendixes  A  and  B  amend- 
ed   36055.  52080 

Appendixes  A  and  B  amended 
3081 


2619  Appendix 

Appendix  D 
Appendix  B 

2621  Appendix 

2622  Appendix 
Appendix  A 

2644  Appendix 

Appendix  A 

2676  Appendix 

Appendix  B 


B  amended  .36056.  41705. 

47253,  52082.  58776.  64577 

amended 64575 

amended 3083,  8556 

A  amended 64579 

A  amended 36055,  52080 

amended 3081 

A  amended 36058,  52084 

amended 3085 

B  amended     36057,  41705, 

47253.  52082,  58777,  64577 
amended 3083.  8557 


Proposed  Rules: 

15 37540 

97 53706 

98 65607 

102 46375 

570 40318 

1470 53706 

1471 65607 

1609 51396 

1910 42785,  47570,  49874.  58884.  60735 

4132 

1915 34586,  47570,  49874.  58884,  64173 

4132 

1917 42785 

1918 42785 

1926 37951,  46012.  47570. 49874.  54540. 

58884 

4132,  4134 

1928 47570.49874 

1950 43786 

2600—2699  (Ch.  XXVI) 35067 

4000—4999  (Ch.  XL) 35067 

TITLE  30-MINERAL  RESOURCES 

C^hapter  I- Mine  Safety  and 
Health  Administration,  Depart- 
ment of  Labor  (Parts  1  —  199) 

75.301  Amended 38358 

75.333  (a),  (d)(1),  (eX3)  and  (f)  re- 
vised  38358 

75.336  (aXlXiv)  and  (2)  revised 38359 

Chapter  II— Minerals  Manage- 
ment Service,  Department  of 
the  Interior  (Parts  200-299) 

216  Authority  citation  revised 38905 


216.40  (b)  revised 38905 

218  Authority  citation  revised 38906 

218.40  (b)  revised 38906 

218.53  Added 3087 

218.203  Added 3087 

230  Authority  citation  revised 38363 

230.451—230.461        (Subpart        J) 

Added 38363 

260  Authority  citation  revised 53093 

Interpretation 9298 

260.2  Amended 53093 

260.26  Added 53093 

250.33  (b)(15)  and  (o)  revised 53093 

250.34  (b)(8KvXA)  and  (s)  revised 
53093 

260.157  (a)(5)  revised 53094 

260.159  (c)(4)  revised 53094 

260.211  Amended 64850 

250.212  (a)(2)  amended 64850 

250.213  Amended 64850 

250.214  Amended 64850 

254  Regulation  at  58  FR  7490  eff. 

date  extended 9626 

256  Authority  citation  revised 53094 

256.23  (b)  amended 53094 

280  Authority  citation  revised 53094 

280.2  Amended 53094 

281  Authority  citation  revised 53094 

281.12  (c)  amended 53094 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700-999) 

701.5  Amended 53028,  54352 

710.11  (b)  revised 43419 

715.11  (d)  added 43419 

716.10  Revised 43420 

717.10  Revised 43420 

760.10  Revised 43420 

750.16  Amended 43420 

756.13  Amended 49185 

756.14  Added 49185 

773  Technical  correction 4662 

773.5  Amended 54352 

773.10  Revised 54352 

773.16    (bXD    introductory    text 

and  (2)  revised 54353 

773.20  (b)  and  (c)  revised 54353 

773.21  Introductory  text  and  (a) 
introductory  text  amended; 

(c)  removed 54353 

773.22  Added 54353 

773.23  Added 54354 

(a)  corrected 61656 
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TITLE  30  Chapter  Vll-Con. 

773.24  Added 54354 

773.25  Added 54355 

(CXI XI)  corrected 6)656 

778.14  (c)  Introductory  text  re- 
vised  54556 

780.10  Revised 53028 

780.25  (a)  heading,  introductory 
text.  (2)  Introductory  text, 
(3)  Introductory  text,  (b)  and 

(cK3)  revised;  (0  amended 53028 

784.16  (a)  heading,  introductory 
text.  (2)  introductory  text. 
(3)  Introductory  text,  (b)  and 

(cK3)  revised:  (0  amended 53028 

816.10  Revised 53029 

816.46  (aXl)  transferred  to  701.5 

53028 

(a)  and  (cX2)  revised 53029 

816.49  (a)(1)  through  (12)  redesig- 
nated as  (aX2)  through  (13); 
new  (aXl)  added;  new  (aK4) 
revised:  new  (aX5)  amended 

53029 

(aX6Ki)  and  (llXlv)  amended: 
(aX9XllXA).  (B).  (12).  (cK2)(l) 
and  (11)  revised;  (aX9XlIXC) 

added 53030 

817.46  (a)  and  (cX2)  revised 53030 

817.49  (aXl)  through  (12)  redesig- 
nated as  (aX2)  through  (13); 
new  (aXl)  added;  new  (a)(4) 

revised 53030 

(aX5).  (6X1),  (llXlv)  amended: 
(aX9XllXA).  (B).  (12).  (cK2Kl) 
and  (11)  revised;  (aK9XllKC) 
added 53031 

840.10  Revised 60883 

840.11  (gH4)  and  (h)  revised 60883 

840.13  (b)  revised 64356 

842.11  (eX4)  and  (f)  revised 60884 

843.10  Removed 54356 

843.24  Added 54356 

870  Authority  clUtlon  revised 9980 

870.5  Suspended  in  part 60318 

Amended 9980 

880  Heading  revised 52377 

Authority  citation  revised 52377 

880.1  Revised 52377 

880.2  Redesignated  as  880.5 62377 

880.3  Redesignated  as  880.11 62377 

880.4  Redesignated  as  880.12 62377 

880.5  Redesignated  as  880.13;  new 
880.5  redesignated  from  880.2; 
(c)  removed;  (d)  redesignated 
as  (c)  and  revised;  new  (d) 
through  (g)  added 62377 


880.6  Redesignated  as  880.14 62377 

880.7  Redesignated  as  880.15 52377 

880.8  Redesignated  as  880.16 52377 

880.11  Redesignated    from    880.3 

and  revised 52377 

880.12  Redesignated  trom  880.4 52377 

Revised 52378 

880.13  Redesignated  trom  880.5 52377 

Revised 52378 

880.14  Redesignated  ft-om  880.6 52377 

Revised 52378 

880.15  Redesignated  trom  880.7 52377 

Heading,     Introductory     text. 

(a),  (b)  and  (g)  revised 52378 

880.16  Redesignated  from  880.8 52377 

886  Heading  revised 9961 

Authority  citation  revised 9981 

886.1  Revised 9981 

886.3  Revised 9981 

886.10  Revised  (0MB  number) 9961 

886.11  Revised 9981 

886.12  (a)  and  (b)  revised 9961 

886.13  Revised 9981 

886.14  Revised 9961 

886.15  (a)  through  (d)  revised;  (a), 
(b)  and  (c)  redesignated  as 
(b).  (c)  and  (a);  (0  removed 


.9981 


886.16  (c)  removed;  (d)  and  (e) 
redeslngated  as  (c)  and  (f); 
(a),  (b)  and  new  (c)  revised; 

new  (d)  and  new  (e)  added 9981 

886.17  Revised 9982 

886.18  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (aX2).  (3).  new  (c) 
and  new  (d)  revised:  new  (b) 
added 9982 

886.19  Revised 9962 

886.20  Revised 

886.21  (a)  revised 

886.22  (a)  and  (d)  revised 

886.23  Revised 9983 

886.24  (a)  Introductory  text  and 
(1)  revised;  (b)  removed;  (a) 
introductory  text  (1)  and  (2) 
redesignated  as  Introductory 
text,  (a)  and  (b) 9983 

886.25  Added 9983 

887  Authority  clUtlon  revised 9983 

887.3  Revised 9983 

887.10  Re  vised 9963 

887.11  Revised 9983 

887.12  (a)  and  (e)  revised;  (b)  In- 
troductory text  amended 9983 

887.13  Revised 9983 

888  Removed 9964 


Note;  Boidtoc*  pog*  nurnbtt  Indkrot*  1994  changM. 
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904.15  Revised 59369 

906.15  (q)  added 62583 

906.16  Introductory  text  revised; 

(g)  added 62583 

913  Authority  citation  revised 59921 

913.10  Amended 59921 

913.15  (q)  added 59921 

914.15  (aaa)  added 36062 

(bbb)  added 38123 

(ccc)  added 52908 

(ddd)  added 64130 

(eee)  added .6401 

914.16  (d)  removed:  (ff)  added 52909 

(gg)  added 64130 

914.25  (c)  added 53735 

916.15  (1)  added:  interim 46552 

917.15  (w)  added 45205 

(WW)  added 47538 

(XX)  added 8560 

917.16  (1)  added 45206 

(1)  removed 8560 

917.21  (d)  added 38566 

918.15  Heading  revised;  (d)  added 
48174 

(e)  added 4544 

918.16  Revised 48174 

Introductory  text  revised;  (a) 

and  (b)  removed 4544 

920.15  (aa)  added 56390 

(z)  added 56392 

920.25   Existing   text   designated 

as  (a);  (b)  added 63721 

926.15  (1)  added 6013 

926.16  Introductory  text  revised; 
(g)  through  (J)  added;  author- 
ity citation  removed 6013 

931.15  (s)  added 8562 

934.15  (r)  added 37431 

(s)  added 37436 

934.16  Introductory  text  and  (z) 
added;  (1)  removed:  (y)  re- 
vised  37431 

936.15  (rrr)  added 38123 

(sss)  added 45212 

(ttt)  added 51500 

(uuu)  added 58780 

936.15  (n)  added 2520 

936.16  Revised 2520 

938.15  (bb)  added 36944 

938.16  (1),  (j)  and  (k)  removed; 
(nnn)  added 36944 

944.15  (z)  added 35259 

(bb)  added 49189 

(aa)  added 49192 

944.16  (a)  added 35259 

(b)  added 49189 


944.20  (a)  revised 49189 

944.25  (b)  added 49189 

946.15  (hh)  added 49197 

950.11  Removed 53097 

950.15  (u)  added 53097 

950.16  (hh)  added 66197 

Proposed  Rules: 

6 61376 


18 61376 

8209 

19 61376 

8209 

20 61376 


21 61376 

8209 

22 61376 

8209 

23 61376 

8209 

26 61376 


27 61376 


29 61376 

8209 

33 61376 

8209 

35 61376 

8209 

42 54855.  60101 

48 54855.  60101 

56 1866 

57 1866 

70 54855.  60101 

71 54855.  60101 

75 35071, 42193,  43314.  54855.  60101 

77 54855.  60101 

90 54855,  60101 

200^2»(Ch.'n). '..'.""....36108.  38946,  55597. 

60927.66286 

6977,7162 

206 39712.  44677 

250 39991.  44953 

9312 

254 3177 

400—499  (Ch.  rV) 36108 

600-699  (Ch.  VI) 36108 

700—999  (Ch.  Vn) 36108 

701 37952 

756 7926 

773 53884.  66287 

4393 

778 5603 


Note:  Boldkic*  pog*  numbws  Indteot*  1994  changM. 
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TITLE  30  Proposed  Rules:— Con. 

784 37952 

817 37952 

901 652S7 

902 10520 

903 41205 

904 49615,  49616 

906 38575.  45250.  67690 

913 49618.  52487,  55597 

10623 

914 36114. 47S71. 47574.  52941.  52943. 

67691 

9313 

915 60341 

916 51911 

917 40603.  46013.  56449 

9314 

918 60342 

920 35289.  56451 

925 64176 

928 41262 

931 56601.  66837 

934 63738 

3790 

936".V/.1'."'.!Z!!.""!."".".'.V.38576.  39993.  53 1 22 

3184.  9317 

936 40605.  49222.  49223,  49225.  67693. 

67694 

938 58802 

943 53949 

944  35871,  38578.  38579,  49227.  53123. 

61855,64636 

2520.  4681,  10631 

946 59187 

948 44953,  49619 

960 48192,  62645 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtltlo  A— Offlco  o*  th«  Secretary 
of  the  Treasury  (Parts  0—50) 

1.36  (a)(1)  Uble  amended 47S38 

Chapter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

61  Removed 36624 

52  Removed 35624 

103  Authority  ciUtlon  revised 622S2 

Authority  citation  revised 228 

103.11  (a)  through  (u)  redesig- 
nated as  (b),  (c),  (f)  through 
(k).  (n).  (o).  (p).  (t).  (u),  (z). 
(ee).  (gg),  (hh).  (11),  (nn),  (oo) 


and  (pp);  new  (J)  amended; 
new  (a),  new  (d),  new  (e),  new 
(1),  new  (m),  new  (q),  new  (r), 
new  (8),  (V),  (w),  (X).  (y),  (aa), 
(bb),  (cc).  (dd),  (ff).  (JJ).  (kk), 
(11)  and  (mm)  added;  eff.  1-1- 
96 228 

103.22  (a)(2Xlli)  revised;  (aX2Kiv) 

removed 61662 

103.25(b)(2)  revised:  eff.  1-1-96 229 

103.28  Regulation  at  68  FR  13647 
withdrawn 61662 

103.29  Revised 52252 

103.33  (e)  and  (f)  added;  eff.  1-1-96 

229 

(g)  added;  eff.  1-1-96 238 

103.36  Regulation  at  68  FR  13648 
withdrawn      in      part;      (a) 
amended;  (b)(ll)  and  (12)  re- 
designated as  (bK9)  and  (10) 
61662 

103.54  (aK2Klli)  and  (2)(vKB)  re- 
vised; (b)  and  (d)  removed; 
(c)  redesignated  as  (b) 61662 

Ctiapter  II— Fiscal  Service,  Oe- 
partTDent  of  the  Treasury  (Parts 
200-399) 

206.4  (b)  revised 51855 

306  Authority  citation  revised 59036 

306.2  (p),  (q)  and  (r)  redesignated 
as  (r),  (8)  and  (t);  (g)  through 
(o)  redesignated  as  (h) 
through  (p);  new  (g)  and  (q) 

added 59036 

306.24  Added 4377 

306.40  Revised 59036 

306.45  Revised 59037 

306.46  Removed 59037 

306.47  Removed 59037 

306.48  Removed 59037 

306.49  Removed 59037 

337  Re  vised 42162 

344  Re  vised 4504 

351.2  (eXD     correctly    revised; 

CFR  correction 10019 

357  Authority  ciUtion  revised 59038 

357.3  Amended 59038 

357.20  (f)  added 4377 

367.30  Amended 59038 

367.31  Revised 59038 
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Chapter  V— Office  of  Foreign  As- 
sets Control.  Department  of  ttte 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 60559 

500.206  Heading,  (a)  and  (b)  re- 
vised;   (c)    and    Elxample    4 

amended 8934 

500.332  Revised 8934 

500.524  Added 66476 

600.650  Heading  and  (a)  revised; 

(b)  amended 8934 

500.663  Revised 8936 

500.564  Removed 8936 

500.566  Heading,  (a)  introductory 

text  and  (1);  (b)  removed;  (c) 
redesignated  as  (b) 8936 

600.569  Removed 8935 

500.570  Revised 60559 

600.671  Amended 8935 

500.579  Existing  text  designated 

as  (a);  (b)  added 8935 

500.580  Added 8936 

500  581  Added 8936 

500  582  Added 8935 

500.583  Added 8935 

500.584  Added 8936 

515.416  Revised 44885 

515.522  Removed 44885 

515.528     (a)     Introductory     text 

amended 44885 

615.533  (d)  added 44885 

616.660  (g)  amended;  (a)  and  (b) 

revised 44885 

515.563  (a)  Introductory  text  and 

(1)  revised;  (c)  removed 44885 

616.664  (c)  revised;  (d)  removed 

515.666  (b)  removed;  (c)  redesig- 
nated as  (b)  and  amended 

515.566  (a)(3)  and  (c)(4)(il)  amend- 
ed  44886 

515.569  (c)  and  (d)  amended 44886 

560  Authority  citation  revised 8301 

550  Appendix  A  amended 35260 

Appendix  B  amended 35261 

Appendixes  A  and  B  amended 

51108 

Appendix  A  amended 8301 

Appendix  B  amended 8304 

565  Announcement 46720 

565.510  Revised 55209 

675  Authority  citation  revised 6376 

676  Appendix  A  amended 6377,  6378 

Appendix  B  amended 6378 

680  Authority  citation  revised 51066. 

66476 


580.211  Removed 51066 

580.516  Heading  revised;  (a)  and 

(b)  designation  removed 51067 

580.618  Added 51067 

680.619  Added 51067 

680.620  Added 51067 

580.521  Added 51067 

580.522  Added 51067 

580.523  Added 51067 

580  Appendix  A  revised 51067 

Chapter  VI— Bureau  of  Engravir>g 
and  Printing,  Deixirtment  of  the 
Treasury  (Parts  600—699) 

605  Re  vised 41978 

Proposed  Rules: 

19 65607 

103 52275 

209 416 

210 50112.  60576 

247 53125,  60739 

344 50874 

TITLE  32-NATIONAL  DEFENSE 

Chapter  i— Office  of  the  Secretary 
of  Defense  (Parts  1  —399) 

23  Added;  Interim 4545 

40a  Revised 8936 

43a  Removed 1720 

62a  Removed 65478 

77  Added 40809 

80  Revised 37680 

90  Regulation   at    69    FR    16126 
comment  period  extended 34382 

Hearing 35463,36367 

90.4   (aXDdii)   removed;    (b)   re- 
vised; Interim 53739 

91  Regulation    at    69    FR    16127 
comment  period  extended 34382 

Hearing 35463,36367 

91.4  Revised;  interim 53739 

91.7  (d)  removed;  (e)  and  (f)  re- 
vised; interim 53740 

92  Added 42752 

98a  Removed 42752 

104  Removed 49818 

112  Added 1720 

113  Added 1722 

Heading  revised 8940 

113.2  Heading  revised 8941 

166  Authority  citation  revised 48565 

155.1  Amended 48565 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1994  THROUGH  FEBRUARY  28,  1995 


TrrLE32  Chapter  l-Con. 

155.2  (c)  amended 35464 

155.4  (c)  Introductory  text 
amended 44565 

156.5  (bK2).  (3),  (7)  through  (10). 
(12).  (14),  (16).  (19).  (c)  and  (d) 
amended 35464 

155.6  (b)  introductory   text  and 

(3)  amended 35464 

155  Appendix  A  amended 35464,  45565 

199.2  (b)  amended 6017 

199.4  (eK19)  added 8017 

199.6  (bK4)(xlli)  added 6019 

199.14  (g)  through  (k)  redesig- 
nated as  (h)  through  (1);  new 

(g)  added 6019 

199.20  Revised 49818 

220.8  (a),  (c)  heading,  (d).  (e),  (g). 

(h),  (1).  (k)  and  (1)  revised;  (c)     

amended 49002 

220.10  (cKlKli)  revised 49003 

229  Authority  citation  revised 5260 

229.1  (a)  amended 5260 

229.3  (a)(6)  added:  (i)  revised 5260 

229.4  Heading  and  (a)  revised;  (c) 
added 5260 

229.7  (b)(4)  added 5260.  5261 

229.13  (e)  added 5260.  5261 

229.19  Revised 5260.  5261 

229.20  Added 5260.  5261 

229.21  Added 5260.  5261 

318.5  Re  vised 65247 

320  Heading  revised 7908 

320.3  (b)  Introductory  text,  (c) 
introductory  text.  (2)  and  (e) 
revised ,. 7908 

320.11  Revised 7909 

323  Appendix  H  amended 3088 

351  Removed 47539 

369  Added 35261 

378  Revised 43475 

383  Removed 34382 

384  Added 35262 

384  Api)endlx  A  amended 41405 

388  Revised 43477 

389  Removed 34382 

Chapter  V— Department  of  ttie 
Army  (Parts  400-699) 

616  Revised 38236 

516.4  (b).  (1)  and  (o)  correctly  re- 
vised  45974 

516.5  Correctly  designated 45974 

616.9  (b)  correctly  revised 45975 

516.10  (b)  correctly  revised 45975 

536  Re  vised 64017 


Regulation    at    58    FR    64017 

withdrawn 1736 

537  Removed 64017 

Regulation    at    59    FR    64017 

withdrawn 1735 

552.140-652.145       (Subpart       K) 

Added;  Interim 34581 

Added 42755 

552.160—562.172       (Subpart       M) 

Added;  interim 34762 

Regulation  at  59  FR  34762  con- 

nrmed 8305 

552.180—552.185        (Subpart        N) 

Added;  interim 45212 

553.15  (O  through  (i)  redesignated 
as   (g)   through   (]);   new   (0 

added 60659 

Regulation  at  59  FR  60659  con- 
firmed  8305 

553.15a  (e)  through  (h)  redesig- 
nated as  (f)  through  (1);  new 

(e)  added 60559 

Regulation  at  59  FR  60559  con- 
firmed; heading  revised; 
(e)(2)  amended 8305 

Chapter  VI— Department  of  the 
Navy  (Parts  700-799) 

701.61—701.67    (Subpart    E)    Re- 
vised  46760 

701.100—701.115  (Subpart  F)  Re- 
vised  55348 

701.116—701.119  (Subpart  G)  Re- 
vised  55363 

706.2     Tables     Four     and     Five 

amended  ...35033,  35850,  52910,  59162, 

59163 
Tables  Two  and  Five  amended 

38366 

Table  Two  amended 52909,  59162 

Tables  One  and  Three  amended 

52911 

Tables  Three  and  Four  amend- 
ed  53098 

Tables  Four  and  Five  amended 
3346 

776  Added  """"Z!**""'."V"'"*""' "452 

Chapter  VII— Department  of  ttie 
Air  Force  (Parts  800-1099) 

806  Revised 50835 

806b  Re  vised 53099 

855  Authority  ciUtion  revised 38367 

856.11  (q)  added 38367 

989  Re  vised 4548 
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Proposed  Rules: 


25 65607 

33 53706 

169a 417 

184 64911 

10340 

199 7489 

318 41739 

320 61858 

323 51911 

505 44384 

553 34782 

766 61561 

806b 38389 

865 37953 

1636 66839 

TITLE  33-NAVIGAT10N  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.01-1—1.01-70  (Subpart  1.01)  Au- 
thority citation  revised 66484 

1.01-30  (b)  added 36321 

Revised 66484 

1.01-70  (d)(2)  revised;  (d)(3)  added 

66484 

1.01-80  Added 66484 

1.01-85  Added 66485 

1.01-90  Added 66485 

1.07-1—1.07-100  (Subpart  1.07)  Au- 
thority citation  revised 66485 

1.07-11  Revised 66482 

4.02  Table  amended  (0MB  num- 
bers); interim 34227 

20.202  (j)  corrected 45757 

20.203  (b)  corrected 45757 

20.206  Heading  corrected 45757 

20.311  (a)(2)  and  (e)  designation 

corrected 45757 

20.805  (a)  corrected 45757 

20.903  Heading  corrected 45757 

20.1003  Heading  corrected 45757 

26  Authority  citation  revised 36322. 

39963 

26.02  Amended 36322 

26.03  (f)  added 36322 

26.04  (e)  added 36323 

26.05  Revised 39963 

26.07  Revised 36323 

100  Temporary  regulations  lists 

39456,56393 


100.36-T02047  Added  (temporary) 

38566 

100.35-T09018  Added  (temporary) 

37694 

100.35-T09022  Added  (temporary) 

408J9 

100.35-T09026  Added  (temporary) 

42757 

100.35-TllOOl  Added  (temporary) 

51501 

100.36-T11002  Added  (temporary) 

51501,51504 

100.35-T11-003  Added  (temporary) 

64851 

100.105  (b)(2)  revised 49621 

100.501  Implementation  (tem- 
porary)  55583 

100.508  Implementation  (tem- 
porary)  39456 

100.513  Implementation  (tem- 
porary)  39456 

100.517  Added 47539 

100.801  Added 10314 

110  Authority  citation  revised 39965 

110.157  (c)(1)  and  (7)  amended 39965 

(a)(8)  revised 10020 

110.168  Heading,  (b)(2).  (c)(1). 
(d)(1)  through  (5).  (7),  (8). 
(f)(4)(iv)  and  (v)  revised;  (f)(6) 

amended 39965 

110.214    Heading    revised;    (b)(12) 

and  note  amended 39965 

110.224    (a)(15)    note    and    (d)(1) 

table  Note  a  amended 64580 

110.235  Revised 40820 

117  Temporary  drawbridge  oper- 
ation regulations 53351 

Temporary    drawbridge    oper- 
ation regulations 4378,  8941 

117.125  Revised 7122 

117.261  (gg)  added 47541 

(k)  revised 47542 

(bb)  re  vised 54519 

117.287  (b-1)  revised 6659 

117.395  Existing  text  designated 

as  (a);  (b)  added;  interim 10316 

117.491  Revised 7123 

117.495  Revised 4561 

117.571  (a)(3)  revised;  interim 44316 

117.621  Revised 2688 

117.647  (c)  removed;  (d),  (e)  and 
(f)    redesignated   as   (c),    (d) 

and(e) 36063 

117.667  (b)  revised 63898 

117.769  Revised 50167 

117.821  (b)(5)  revised 67630 
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TITLE  33  Chapter  l-Con. 

117.822  Revised  (temporary) 36566 

Revised 49623 

117.875  Revised 52424 

117.977  Revised 42756 

117.997    (c)    through    (f)    redesig- 
nated as  (d)  through  (g);  new 

(c)  added;  Interim 67632 

117.1023  Added 46173 

117.1059  (d)  revised 36569 

117.1101  Revised;  interim 46335 

126  Heading  revised 39965 

126.05  (a)  amended 39965 

126.07  (a)  amended 39965 

126.09  Revised 39965 

126.10  (a)  revised 39965 

126.19  Amended;  (a)  introductory 

text  designation  removed: 
(aXD.  (2)  and  (3)  redesig- 
nated as  (a),  (b)  and  (c) 39965 

126.21  (b)  amended 39965 

126.27  (b)(1).  (2)  and  (c)  revised 39965 

130  Authority  citation  revised 34227 

130.0  Added;  interim 34227 

131  Authority  ciution  revised 34227 

131.0  Added;  Interim 34227 

132  Authority  citation  revised 34227 

132.0  Added;  interim 34227 

137  Authority  citation  revised 34227 

137.101—137.107   (Subpart   B)   Re- 
moved; Interim 34227 

137.201—137.215   (Subpart  C)   Re- 
moved; interim 34227 

137.300  Added;  Interim 34227 

137.401—137.403   (Subpart    E)   Re- 
moved; Interim 34227 

138  Added;  Interim 34227 

151.01—151.77    (Subpart    A)    Au- 
thority citation  revised 51336 

151.05  Amended 51336 

151.09  (c)  and  (d)  added 51336 

151.21  (a)  amended 51336 

151.26  Added 51336 

151.27  Added 51342 

151.28  Added 61342 

151.29  Added 51342 

151.47  Amended 45147 

151.49  (a)  amended 45146 

151.1502  Revised 67634 

151.1504  Amended 67634 

151.1506  Revised 67634 

151.1510  (aXl)  and  (2)  revised 67634 

153  Authority  citation  revised 66465 

153.105  Revised 66465 

153.107  Removed 66465 

155  Authority  citation  and  note 

revised 53290 


55.110  Revised;  Interim 53290 

55.120  (c)  added;  interim 53290 

55.480  Added;  Interim 53290 

55.750  (e)  added;  Interim 53291 

55.775  Added;  interim 53291 

56  Authority  citation  revised 53291 

56.105  Revised;  Interim 53291 

56.120  (bb)  added;  interim 53291 

57  Authority  citation  revised 40186 

57.03  Introductory  text  revised 

40166 

57.400-157.410       (Subpart       O) 

Added 40166 

60  Authority  citation  revised 40169 

60.3  Revised 36323 

60.5  (d)  added 36324 

60.203  Amended;  Interim 39459 

(a)  amended 39966 

60.207  Amended:  interim 39460 

(cK5)  added 40189 

60.211  Amended;  interim 39460 

60.213  Amended:  interim S9460 

60.215  Revised;  interim 39460 

61  Revised '. 36324 

61.402  Redesignated  as  165.810 36324 

61.880  Stayed  12-29-94  to  4-15-95 

4379 

Stay  at  60  FR  4379  terminated 

8942 

161.881  Added  (temporary) 4379 

Removed 8942 

162.65  (b)(3)(lv)  removed 39963 

162.100  Added 36333 

162.117  Added 36333 

(g)  stayed;  (1)  added;  eff.  2-9-95 

through  4-15-95...... 10021 

164.03  Revised 36334 

164.43  Added 36334 

165  Temporary  regulations  lists 

39456.56393 

165.T01-064  Added  (temporary) 46920 

165.T01-107  Added  (temporary) 36570 

166.T01-114  Added  (temporary) 39462 

166.T01-118  Added  (temporary) 41406 

165.T01-131  Added  (temporary) 46336 

165.T01-132  Added  (temporary) 46337 

165.T01-138  Added  (temporary) 47543 

165.T01-153  Added  (temporary) 66199 

165.T01-156  Added  (temporary) 63899 

165.T01-160  Added  (temporary) 66200 

165-T02-001  Added  (temporary) 8943 

165.T02-002  Added  (temporary) 7909 

165.T02-027  Added  (temporary) 7909 

166.T02-055  Added  (temporary) 49199 

165.T02-064  Added  (temporary) 46919 

(b)  revised  (temporary) 53354 
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(b)  revised 66430 

165.T05-067  Added  (temporary) 39461 

165.T05-074  Added  (temporary) 47544 

165.T05-097  Added  (temporary) 63023 

165.T05-098  Added  (temporary) 56397 

165.T07-089  Added  (temporary) 44316 

165.T07-123  Added  (temporary) 63024 

165.T09-O27  Added  (temporary) 44317 

165.T11-095  Added  (temporary) 50490 

165.T11-096  Added  (temporary) 50491 

165.T11-097  Added  (temporary) 50492 

165.T11-098  Added  (temporary) 50493 

165.T13-017  Added  (temporary) 36571 

165.T13-019  Added  (temporary) 40621 

165.T13-020  Added  (temporary) 40822 

165.121  (aX3)  revised 52425 

165.503  Implementation 63022 

166.530  Added;  interim 42759 

165.709  Added 56396 

166.721  Added 55584 

165.803  Regulation  at  58  FR  21935 

comment  period  reopened 41405 

166.809  Added 36334 

165.810  Redesignated        from 
161.402;  heading  revised 36324 

165.811  Added 36334 

165.904  Added 45227 

165.1110  Added;  interim 46174 

Regulation  at  59  FR  46174  con- 

nrmed 4380 

165.1301  Revised 44321 

165.1303  Added 36335 

165.1704  Added 36335 

168  Added 42966 

168.50  (b)(2)  stayed 54519 

Chapter  II— Corps  of  Er>gir>eers, 
Department  of  tt)e  Army  (Parts 
200-399) 

241  Authority  citation  revised 5133 

241.1  Revised 6133 

241.2  Revised 5133 

241.3  Revised 5133 

241.5  (d)  added 5134 

241.6  (a)  amended 5134 

241.7  Amended:    (c)(2)    revised: 
(e)(2)  amended 5134 

334.610    Heading,    (a)(3).    (6),    (b) 

and  (c)  revised 46802 

334.782  Removed 35851 


Ctiapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

402.3  (1)  revised 45228 

402.8  Re  vised 45229 

402.9  Re  vised 45229 

402.11  Revised 45229 

402.13  Revised 45230 

402.15  Added 45230 

Proposed  Rules: 

1—199  (Ch.  I) 47576.  52646 

7927,8993 

80 37003.  43620 

82 37003.  43620 

84 37003.  43620 

87 37003.  43620 

88 37003.  42620 

90 37003.  43620 

100 42787. 46208.  59732,  64996 

110 55598 

2364   10043 
117.."..'..*!4525i  46209, 47577^^ 

50528.  50529.  50530.  50531.  55599, 

55601.  63066.  63943.  63944.  63945, 

64178,64639 

2562.  3791.  3793,  5343,  7928.  7930,  8209. 

10815.  10817 

120 46211 

128 46211 


137. 


.7652 


151 65522 

154 10044 

156 1958,  3185,  5461.  10044 

162 63947 

165 35290.  35661,  43518,  46378,  52945, 

55602,  55603.  63947 

166 50533 

167 50533 

168 65741 

181 55823 

322 34783 

334 33939 

4134.4582 

TITLE  34-EDUCATION 

Subtitte  A— Office  of  ttie  Sec- 
retary. Department  of  Education 
(Parts  1-99) 

73  Revised 5818 

74  Re  vised 34724 
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Tm.E34  SuWmeA-Con. 

Announcement 365 

74.12  OMB  number  pendln«r 34727 

0MB  number 6660 

74.21  OMB  number  pending 34728 

OMB  number „ 6660 

74.25  OMB  number  pending 34730 

OMB  number 6660 

74.34  OMB  number  pending 34732 

OMB  number 6660 

74.44  OMB  number  pending 34734 

OMB  number 6660 

74.45  OMB  number  pending 34735 

OMB  number 6660 

74.46  OMB  number  pending 34735 

OMB  number 6660 

74  47  OMB  number  pending 347J5 

OMB  number 6660 

74.51  OMB  number  pending 347M 

OMB  number 6660 

74.52  OMB  number  pending 34736 

OMB  number 6660 

74.53  OMB  number  pending 34737 

OMB  number 6660 

74.71  OMB  number  pending 34738 

OMB  number 6660 

74.72  OMB  number  pending 34738 

OMB  number 6660 

76.118  OMB  number 6660 

76.129  (aKl)  and  (2)  revised;  (aX3) 

added 59681 

76.560  (a)(1)  through  (5)  revised; 
(c)  and  (d)  added:  authority 
citation  revised 59582 

75.561  Revised 59582 

75.562  Revised 59582 

75.563  Revised 59582 

76.564  Removed:  new  75.664  added 
59582 

76.565  Removed 59582 

75.566  Removed 59582 

75.567  Removed 59582 

76.668  Removed 59582 

76.599  OMB  number 6660 

76.560  (aXD  through  (5).  (b)  and 

authority    citation    revised; 

(c)  and  (d)  added 59582 

76.661  Revised 59583 

76.563  Revised 59583 

76.564  Added 59583 

76.565  Added 69583 

76.566  Added 69583 

76.567  Added 69583 

76.568  Added 69584 

76.569  Added 59584 

77.1  (b)  revised;  (c)  amended 34739 

80  Announcement 365 


99.3     Amended     (effective     date 

pending) 3468 

Regulation  at  60  FR  3468  eff. 

date  corrected  to  2-16-96 8563 

99.8  Added  (effective  date  pend- 
ing)   3469 

Regrulatlon  at  60  FR  3469  eff. 
date  corrected  to  2-16-95 8563 

Chapter  II— Office  of  Elementary 
orxj  Secondary  Education.  De- 
partment of  Education  (Ports 
200-299) 

200  Authority  citation  revised 41169 

200.80  (a)  Introductory  text  re- 
vised (effective  date  pending) 
41169 

200.90  Undesignated  center  head- 
ing and  section  added  (OMB 
number  pending) 41169 

201.57  Added  (effective  date  pend- 
ing)  41169 

Chapter  III— Office  of  Special 
Education  and  Rehabilitative 
Services.  Department  of  Edu- 
cation (Parts  300-399) 


364  Added 
ing) 

364.10  OMB 

364.11  OMB 

364.12  OMB 

364.13  OMB 

364.20  OMB 

364.21  OMB 

364.22  OMB 

364.23  OMB 

364.24  OMB 

364.25  OMB 

364.26  OMB 

364.27  OMB 

364.28  OMB 

364.29  0MB 

364.30  OMB 

364.31  OMB 

364.32  OMB 

364.33  OMB 

364.34  OMB 

364.35  OMB 

364.36  OMB 

364.37  OMB 

364.38  OMB 

364.39  OMB 

364.40  OMB 


(effective  date  pead- 

41867 

number 41890 

number 41890 

number 41890 

number 41890 

number 41891 

number 41892 

number 41892 

number 41893 

number 41893 

number 41893 

number 41893 

number 41893 

number 41893 

number 41893 

number 41893 

number 41893 

number 41894 

number 41894 

number 41894 

number 41894 

number 41894 

number 41894 

number 41894 

number 41894 

number 41894 
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364.41  OMB  number 41894 

364.42  OMB  number 41895 

364.43  OMB  number 41895 

364.50  OMB  number 41895 

364.51  OMB  number 41895 

364.52  OMB  number 41895 

364.53  OMB  number 41895 

364.59  OMB  number 41895 

365  Revised  (effective  date  pend- 
ing)  41898 

366.30  OMB  number 41899 

365.31  OMB  number 41899 

366  Revised  (effective  date  pend- 
ing)  41900 

366.2  OMB  number 41900 

366.12  OMB  number 41901 

366.15  OMB  number 41901 

366.21  OMB  number 41902 

366.23  OMB  number 41903 

366.24  OMB  number 41903 

366.27  OMB  number 41903 

366.28  OMB  number 41904 

366  29  OMB  number 41904 

366  32  OMB  number 41905 

366.37  OMB  number 41905 

366.38  OMB  number 41906 

366.39  OMB  number 41906 

366.40  OMB  number 41906 

366.41  OMB  number 41906 

366.42  OMB  number 41907 

366.43  OMB  number 41907 

366.44  OMB  number 41907 

366.45  OMB  number 41908 

366.50  OMB  number 41908 

367  Revised  (effective  date  pend- 
ing)  41909 

367.11  OMB  number 41910 

367.22  OMB  number 41910 

367.31  OMB  number 41912 

367.32  OMB  number 41912 

367.42  OMB  number 41912 

388  Revised  (effective  date  pend- 
ing)  40178 

396  Revised  (effective  date  pend- 
ing)  52220 

396.20  OMB  number 52221 

396.31  OMB  number 52221 

Chapter  IV— C^ce  of  Vocational 
and  Adult  Education,  Depart- 
ment of  Education  (Parts 
400-499) 

403.32  (b)(4)    revised    (effective 

date  pending) 38512 


403.116  (b)  and  (c)  revised;  (d) 
added  (effective  date  pend- 
ing)  38513 

403.118  (a),  (b)  introductory  text, 
(c)(1).  (4)  and  (5)  revised  (ef- 
fective date  pending) 38513 

403.120  (a)  revised  (effective  date 

pending) 38513 

403.193  (c)  introductory  text  and 
(1)  revised  (effective  date 
pending) 38513 

405.1     Revised     (effective     date 

pending) 38513 

405.3  (a)  revised  (effective  date 

pending) 38513 

405.20    (eK2)    revised    (effective 

date  pending) 38513 

406.1  (a)  revised  (effective  date 

pending) 38513 

406.3  (b)(2)  revised  (effective  date 
pending) 38514 

406.10  (b)(2Kii)  revised  (effective 

date  pending) 38514 

Chapter  Vl-Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.5  OMB  number 47801 

(e)(1)  revised 61 177 

600.7  OMB  number 47801 

600.10  OMB  number 47801 

600.20  OMB  number 47801 

600.30  OMB  number 47801 

600.31  OMB  number 47801 

602.4  OMB  number 46175 

602.10  OMB  number 46175 

602.27  OMB  number 46175 

607  Authority  citation  revised 41921 

607.1  Revised  (effective  date 
pending) 41921 

607.2  Revised  (effective  date 
pending) 41922 

607.4     Revised     (effective     date 

pending) 41922 

607.6  Revised  (effective  date 
pending) 41922 

607.7  (a)  and  (b)  amended  (effec- 
tive date  pending) 41922 

607.8  Revised  (effective  date 
pending) 41923 

607.9  (a)(3)  revised  (effective  date 
pending) 41923 

607.10  (b)  and  (c)  revised  (effec- 
tive date  pending) 41923 
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607.11  (c)  revised  (effective  date 
pending) 41924 

607.12  (bK4)  added  (effective  date 
pendlncr) 41924 

607.13  Revised  (effective  date 
pending) 41924 

607.20    Revised    (effective    date 

pending) 41924 

607.22  Revised  (0MB  number 
pending) 41925 

607.23  (0)  removed:  (d)  and  (e)  re- 
designated as  new  (c)  and  (d) 
(effective  date  pending) 41925 

607.24  Added  (effective  date  pend- 
ing)  41925 

607.25  Added  (effective  date  pend- 
ing)  41925 

607.31  Revised  (effective  date 
pending) 41925 

628.20  OMB  number 44175 

628.32  OMB  number 46175 

641  Added  (effective  date  pend- 
ing)  34200 

645  Re  vised 4748 

647  Added  (effective  date  pend- 
ing)  43909 

647.21  OMB  number  pending 43991 

647.22  OMB  number  pending 43991 

647.32  OMB  number  pending 43992 

667.3  OMB  number 44175 

667.4  OMB  number 44175 

667.8  OMB  number 44175 

667.12  OMB  number 44175 

667.15  OMB  number 44175 

667.21  OMB  number 44175 

667.22  OMB  number 44175 

667.26  OMB  number 44175 

668.2  (b)  amended 41178 

668.3  OMB  number 34944 

(c)    revised;    (d)    added    (OMB 

number  pending) 41 178 

668.8  OMB  number 34964 

(b)(3)(ll).   (f)(2).   (k)(l)  and  (2) 

revised;  (J)(2)  removed;  (j)(3) 
and  (4)  redesignated  as  (j)(2) 
and  (3)  (OMB  number  pend- 
ing)  41179 

668.9  Revised 41 179 

668.12  OMB  number 34944 

(b)(2)  and  (c)(l)(l)  revised 41179 

668.13  OMB  number 34944 

668.14  OMB  number 34944 

668.15  OMB  number 34944 

(b)(5).  (7K1).  (8)(1)(B)  and  (dXD 

revised:  (g)  added  (OMB 
number  pending) 61179 


668.16  OMB  number 34964 

(e)  and  (1)  revised  (OMB  num- 
ber pending) 61180 

668.17  OMB  number 34964,  36368 

(f).    (g)   and   (h)   added   (OMB 

number  pending) 61200 

668.18  Removed 61718 

668.22  OMB  number 34964 

Revised   (OMB   number   pend- 
ing)  61180 

668.23  OMB  number 34964 

Revised   (OMB   number   pend- 
ing)  61185 

668.25  OMB  number 34964 

668.26  OMB  number 34964 

668.51  (a)  amended 61207 

668.52  Amended 61206,  61207 

668.53  (aX3)  and  (5)  revised 61206 

668.54  (b)(2)(vl)  and  (vll)  redesig- 
nated as  (b)(2)(vll)  and  (vlU); 
(a)(2).  (bX2)(v)  and  new  (vlU) 
revised;  new  (b)(2Kvl)  added 
61206 

668.55  (b)  revised 61206 

(c)  introductory  text,  (1)  and 

(2)  amended 61207 

668.56  (a)(5Xl)  revised 61206 

668.57  (aX3)  Introductory  text. 
(c)(1)  Introductory  text  and 
(dX2)  revised 61206 

668.58  (aX2XlilXA).  (B).  (c),  (dXD 

and  (2)  amended 61207 

668.59  (aX2)  removed;  (aX3)  redes- 
ignated as  (aX2);  (aXD  intro- 
ductory text,  new  (aX2)  In- 
troductory text,  new  (11), 
(bXl),  (CX2X11)  and  (d)  re- 
vised; new  (aX2Xl)  and 
(c)(2Xi)  amended 61206 

(c)  Introductory  text  and  (1X11) 
amended 61207 

668.60  (cX2)  Introductory  text  re- 
vised; (b).  (IXIXA).  (C).  (D). 

(ii).  (Ill)  and  (d)  amended 61207 

668.61  (aX2XiiXB)  and  (b)  amend- 
ed  61207 

668.81  (e)  added;  authority  cita- 
tion revised 61 186 

668.90  OMB  number 34964 

668.96  OMB  number 34964 

668.113  OMB  number 34964 

668.116  (eXlXvl)  revised 61 186 

668.161—668.166       (Subpart       K) 

Added 61718 

668.164  OMB  number  pending 61719 

668  Appendix  A  OMB  number 34964 
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Appendix  A  revised 61187 

674.1  (a)  and  (bXD  amended 61415 

674.2  (b)  amended 61404 

(a)  and  (b)  amended 61415 

(a)  amended .....61416 

674.3  (a)  and  (b)  amended 61415 

674.4  (b)  revised:  (e)  and  (f)  added 
61404 

(a)  smiended 61415 

674.5  Added 61405 

674.6  Added  (OMB  number) 61405 

674.7  Added 61406 

674.8  (aX2)  and  (c)  revised;  (aX3) 
through  (a)(6)  redesignated 
as  (aX4)  through  (a)(7);  new 
(aX3)  added 61407 

Introductory  text  amended 61415 

674.9  (b)  revised;  (dX2)  and  (e) 
amended;  (0  through  (1) 
added 61407 

Introductory  text  amended 61415 

(dXD  and  (2)  amended 61416 

674.10  (b)  revised 61407 

674.12  Revised 61407 

674.13  (bXlXii)  amended 61407 

674.14  (bXlXll).  (X).  (3)  amended; 
(c)  Introductory  text.  (1).  (2) 

and  (3)  revised 61407 

(a)(1).    (2)    Introductory    text. 

(bXlXlv)  and  (x)  amended 61415 

(bXlXD  and  (3)  amended 61416 

674.15  (cX2)  amended 61416 

674.16  (aXlXll).   (x)   and   (d)   re- 
vised;   (g)    and    (h)    redesig- 
nated as  (h)  and  (i);  new  (g) 
and  (j)  added;  new  (h)  amend-      , 
ed 61408 

(d)  and  (e)  revised 61722 

674.17  (a)  and  (bXD  amended 61415 

674.18  (c)  added 61408 

(a).    (bXl).    (2X1).    (3)   and   (4) 

amended 61415 

674.19  (e)(2Xii)  revised 61408 

(aXD.  (3X1).  (b)  heading.  (1)  In- 
troductory text.  (11).  (3).  (4) 
Introductory  text,  (dX4)  and 
(e)(4)(lv)  amended 41415 

(b)  revised 41722 

674.20  (b)  amended 41415 

674.31  (a)(2)  removed;  (aX3)  redes- 
ignated     as       (a)(2);       new 
(aX2XllXA)  revised:  (a)(2)(lll) 
added:  (b)(6)  and  (10)  revised 
41408 

(bX2)(lXB).  (5)(lixA)  and  (7)<11) 
amended 41415 


674.33  (aX3)     redesignated     as 
(aX4);  new  (aX3).  (d)  and  (e) 
added;  (b)  and  (c)(1)  revised 
41408 

674.34  Redesignated  as  674.35; 
new  674.34  added  (OMB  num- 
ber pending) 41410 

674.35  Redesignated  as  674.36; 
new  674.35  redesigrnated  from 
674.34 41410 

Heading,  (a)  and  (cXSXlll)  re- 
vised; (b)(2)  amended 41411 

674.36  Redesignated  as  674.37; 
new  674.36  redesignated  ft'om 
674.36 41410 

Heading,  (a)  and  (cX4Xill)  re- 
vised; (b)(2)  amended 41411 

674.37  Redesignated  as  674.38; 
new  674.37  redesignated  from 
674.36 41410 

674.38  Redesignated  as  674.39; 
new  674.38  redesignated  ftom 
674.37 41410 

(d)  added 41411 

674.39  Redesignated  as  674.40; 
new  674.39  redesignated  from 
674.38 61410 

Heading  revised:  (b)  amended 
61411 

674.40  Redesignated  from  674.39 
61410 

674.41  (a)(2)  amended;  (b)  re- 
moved;   (c)   redesignated   as 

(b) 61411 

674.42  (aXlXIi)  revised;  (aX3)  and 
(4)  redesignated  as  (a)(4)  and 

(5);  new  (a)(3)  added 61411 

(bXlXi)  amended 61415 

674.43  (a)(3)  added 61411 

674.44  (a)(3)  and  (dXD  revised 61412 

674.45  (a)(1).  (b)  and  (d)  revised; 

(g)  added 61412 

674.46  (a)(1)  Introductory  text  re- 
vised  61412 

(aXlXi)  amended 61415 

674.47  (g)  revised 61412 

674.48  (cX4Xiil)  and  (dXlXlii)  re- 
vised  61412 

674.49  (g)  removed;  (h)  redesig- 
nated as  (g);  new  (gX3)  re- 
moved; (a)  and  new  (g)(1)  In- 
troductory text  revised 61412 

674.50  (cXlO)  revised;  OMB  num- 
ber  61412 

674.51  (d)  through  (1)  redesig- 
nated as  (f).  (g).  (J).  (o),  (p) 
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and  (q);  (c)  and  new  (q)(3Xl) 
through  (Iv)  revised;  new  (d), 
new  (e),  new  (h).  new  (1),  (k) 
through  (n),  (q)(3Kv)  and  (r) 
added 61412 

674.52  (b)  heading.  (IXU).  (c) 
heading  and  (e)  added:  (bXD 
redesignated  as  (bXlXD:  (d) 
revised 61413 

874.53  Redesignated    as    674.54; 

new  674.53  added 61413 

674.54  Redesignated  as  674.55: 
new  674.54  redesignated  fi'om 
674.53 61413 

Heading.  (aXD.  (bXD  and  au- 
thority citation  revised; 
(aX2)  removed;  (aX3)  and  (4) 
redesignated  as  (aX2)  and  (3); 
new  (a)(2)  amended:  new 
(aX4)  and  (5)  added 61414 

674.56  Redesignated  as  674.58; 
new  674.56  redesignated  firom 
674.54 61413 

.  (bXlXl)  amended:  (bX2)  re- 
moved: (bX3)  through  (6)  re- 
designated as  (bX2)  through 
(5);  new  (bK2Kll)  amended 61414 

674.56  Redesignated  as  674.59 61413 

Added 61414 

674.57  Redesignated  as  674.60 61413 

Added 61414 

674.58  Redesignated  as  674.61; 
new  674.58  redesignated  trom 
674.55 61413 

(a)  Introductory  text  amended 
61415 

674.59  Redesignated  as  674.62; 
new  674.59  redesignated  from 
674.56 61413 

674.60  Redesignated  as  674.63; 
new  674.60  redesignated  firom 
674.57 61413 

674.61  Redesieriutted  from  674.58 
61413 

(bX2)  revised 61415 

674.62  Redesignated  trom  674.59 
61413 

674.63  Redesignated  firom  674.60 
61413 

(aXl)  and  (b)  revised 61415 

674  Appendixes  A  through  D  re- 
moved  61415 

675  Heading  revised 61416 

675.1—675.28  (Subpart  A)  Heading 

amended 61416 

675.1  (a)  revised 61416 


675.2  (b)  amended 61416 

(a)  amended 61419.  61420 

675.3  (a)  and  (b)  amended 61419 

675.4  (d)  introductory  text  re- 
vised: (e)  added 61416 

(a)  and  (dXl)  amended 61419 

675.8  (d)  and  (e)  amended:  (f)  and 

(g)  added 61416 

Introductory  text,  (b)  (c)  and 
(e)  amended 61419 

675.9  (d)  Introductory  text 
amended 61419 

675.10  Heading  and  (c)  revised; 
OMB  number 61416 

(a)  amended 61419 

675.14  (bXlXll).  (X).  (3).  (c)  Intro- 
ductory text,  (1)  and  (2) 
amended:  (dX2)  revised 61416 

(aXD.  (2)  Introductory  text.  (1). 
(3).  (bXlXl).  (Iv).  (X).  (c)  In- 
troductory text.  (2)  and  (dXD 
amended 61419 

(bX3)  amended 61420 

675.15  (a)  introductory  text  and 
(cX2)  amended 61419 

675.16  (aX3).  (4),  (bXD.  (2)  and  (3) 
amended 61419 

675.17  Amended 61419,  61420 

675.18  (aX3)  and  (4)  redesignated 
as  (aX4)  and  (5);  new  (aX3). 
(g)  and  (h)  added;  (bX3).  (5) 
and  (f)(1)  revised:  (f)(4)  re- 
moved  61417 

(a)  introductory  text.  (1).  (5), 
(bXl),  (2X1).  (4).  (cXD.  (2)  and 
(d)  amended 61419 

675.19  (aXl).   (3X1)  Introductory 
text.  (11)  and  (bX4)  amended 
61419 

(aX3)  revised 61722 

675.20  (a)  heading.  Introductory 
text.  (bXl),  (c)  heading  and 
(2)  introductory  text  amend- 
ed  61419 

676.21  (b)  revised 61417 

675.22  (b)  heading  amended 61419 

675.23  (a)  and  (bX2Xii)  amended 
61419 

675.24  Heading  (aXD  and  (b) 
amended 61419 

675.25  (aXl).  (2)  and  (b)  amended 
61419 

676.26  (aXl).  (2)  and  (3)  revised 61417 

Heading  and  (dX2Xll)  amended 

61419 
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675.27  (a)(1),  (3)  and  (b)  amended 
61419 

675.28  Removed 61417 

675.31—675.37  (Subpart  B)  Head- 
ing amended 61417 

675.31  Revised 61417 

675.32  Revised 61417 

676.33  (b)  amended 61419 

675.34  Heading,  (a)  and  (c)  re- 
vised  61417 

675.35  (bXl)    amended:    (bX3Xl) 

and  (V)  revised 61417 

(a)  amended 61419 

675.37  (a)  amended 61419 

675.41—675.50  (Subpart  C)  Added 

61418 

675  Appendix  B  amended 61419 

676.1  (a)  amended 61420 

676.2  (a)  amended 61421 

676.3  (a)  and  (b)  amended 61421 

676.4  (b).  (c)  and  (d)  redesignated 
as  (c).  (d)  and  (e);  new  (e)  in- 
troductory text  amended:  (a) 
revised;  new  (b)  and  (0  added 
61420 

(eXl)  amended 61421 

676.8  Introductory  text  and  (b) 
amended 61421 

676.9  Introductory  text  amended 
61421 

676.10  (b)  revised 61420 

Heading.  (aXl)  and  (2)  amended 

61421 

676.14  (bXlXll),  (X)  and  (3) 
amended;  (c)  revised 61420 

(aXD,  (2)  Introductory  text.  (1). 
(3).  (bXlXi).  (iv).  (X).  (3). 
(dXD  and  (2)  amended 61421 

676.15  (a)  introductory  text  and 
(c)(2)  amended 61421 

676.16  (f)  and  (g)  redesignated  as 

(g)  and  (h);  new  (f)  added 61420 

Heading,  (aXD.  (2).  (b).  (dXD. 
(e)(1)  introductory  text,   (g) 

and  (h)  amended : 61421 

(c)  revised;  (d)  removed;  (e) 
through  (h)  redesignated  as 
(d)  through  (g) 61722 

676.17  Amended 61421 

676.18  (aX3)  removed;  (aXl)  and 

(2)  amended:  (c)  revised 61420 

(a)  introductory  text.  (bXD. 
(2X1).  (3)  and  (4)  amended 61421 

676.19  (aXl).   (2X1)   Introductory 
text.  (11)  and  (b)(3)  amended 
61421 


(a)(2)  revised 61722 

676.20  (a)  revised;  (c)  added 61421 

Heading  and  (b)  amended 61421 

676.21  (b)  introductory  text 
amended;  (a)  revised 61421 

Heading,  (b)  introductory  text. 
(2)  and  (c)  amended 61421 

682.100  (aX4)  amended 61215 

682.101  (c)  revised 61215 

682.200  (b)  amended 61215 

682.201  (aX4Xl).  (5X1)  and  (6)  re- 
vised; (b)(8)  added 61215 

682.202  Regulation  at  59  FR  25745 
withdrawn 35625 

(a)(6)  and  (7)  added 61427 

682.207  (dX2Xil)  amended; 
(d)(2)(lll)  added 61215 

(bXlXiiXA),    (B)   and   (vXB)(i) 
amended;  (bXlXliXC)  added 
61427 

682.208  OMB  number 46175 

682.210  (8)(6)  revised 61215 

682.300      (bX2Xll)(B).       (cX3Xil), 

(4X1)  and  (11)  revised 61428 

682.302        (b)(3)(l).        (11)        and 

(dXlXvlXB)  revised 61428 

682.306  (aX4)  revised  (OMB  num- 
ber pending) 61428 

682.401  (bX10XvlXB)(J)  and  (14) 
revised:  (bXlOXiU)  and  (27) 
added  (OMB  number  pend- 
ing)  61428 

682.402  Regulation  at  69  FR  26746 
withdrawn 35625 

OMB  number 46175 

(eXlXiXA).    (13)    heading    and 

(ill)  revised 61216 

(eX3)(lv)  introductory  text. 
(A).  (8)  heading,  (ill)  intro- 
ductory text.  (10)  heading 
and   (lii)    introductory    text 

revised 61428 

682.404  (aXD.  (bXD  and  (2)  re- 
vised; (bX4)  removed;  (b)(6) 
redesignated  as  (b)(4): 
(bX3Xiil)  amended:  (b)(3)(iv) 
added  (OMB  number  pend- 
ing)  61429 

682.406  (a)(2Xii)  revised 61429 

682.407  Removed 61429 

682.410  Regulation  at  59  FR  25747 
withdrawn  in  part 35625 

OMB  number 46175 

(a)  revised  (OMB  number) 60691 

682.411  OMB  number 46175 
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TITLE  34  Chapter  Vl-Con. 

682.413  Regulation  at  58  FR  25747 
withdrawn 55625 

(eHl)  revised 61 190 

682.414  OMB  number M964 

682.416  OMB  number 34964 

682.417  Added  (OMB  number) 60692 

682.602  Heading  revised:  (c)  re- 
moved; (a)  and  (b)  redeslg:- 
nated  as  (b)  and  (c);  new  (a) 
added  (OMB  number  pend- 
ing)  61216 

682.603  (h)  revised 61722 

682.604  (dKDdlKB)  removed; 
(e)(4)  introductory  text  and 
(0(1)  revised  (OMB  number 
pending) 61216 

(cK3)  introductory  text  revised 
61429 

(cX2Kll)(B).  (3X11).  (d)(lKl)  and 
(IIKA)  revised;  (dKlKll)(B) 
amended 61722 

682.605  Revised  (OMB  number 
pending) 61217 

682.606  Removed 61217 

682.607  (c)(1)  revised 61217 

682.711  OMB  number 34964 

682  Appendix  A  removed 61217 

685  Revised 61690 

685.204   (b)  and   (c)  revised;   (d) 

added 34281 

OMB  number  pending 61695 

685.206  OMB  number  pending 61696 

685.207  Added 34262 

685.208  Added 34282 

(g)  revised 66134 

685.209  Added  (OMB  number 
pending) 34263 

OMB  number 52704 

OMB  number  pending 61696 

Revised  (OMB  numbers)... 66134 

685.210  Added 34265 

685.211  Added 34265 

685.212  Added 34265 

685.213  Added  (OMB  number 
pending) 34266 

OMB  number 52704 

OMB  number  pending 61701 

685.214  Added  (OMB  number 
pending) 34267 

OMB  number 52704 

OMB  number  pending 61702 

685.215  Added  (OMB  number 
pending) 34266 

OMB  number 52704 

OMB  number  pending 61703 

685.301  OMB  number  pending 61705 


685.302  OMB  number  pending 61706 

685.303  OMB  number  pending 61706 

685.309  OMB  number  pending 61706 

685.401  OMB  number  pending 61709 

685  Appendix  B  added 34289 

Appendix  A  revised;  Appendix 

B  removed 66136 

690  Authority  citation  revised 54730 

Heading  revised 54730 

690.1  Amended 54730 

690.2  (a),  (b)  and  (c)  amended 54730 

690.3  (a)(2)(ii)  amended 54730 

Heading,  (b)(1).  (2)  and  (3)  re- 
vised  54731 

690.6  (a)  and  (e)  amended 54730 

(b)  amended;  (c).  (d)  and  (e)  re- 
moved  54731 

690.7  (a)(1)  introductory  text.  (2), 
(b)  introductory  text,  (c)(2), 

(3)  and  (4)  amended 54730 

690.8  (c)  and  (d)  revised 54731 

690.9  (a)  introductorj-  text.  (1). 

(2)  introductory  text  and  (11) 
amended 54730 

690.10  (a)  and  (b)  amended 54730 

(c)  added;    authority   citation 
revised 54732 

690.11  Amended 54730 

690.12  (a)  revised;  (c)  removed; 
(b)  redesignated  as  (c);  new 
(b)  added  (OMB  number 
pending) 54732 

690.13  Revised  (OMB  number 
pending) 54732 

690.14  Heading  revised;  (c)  redes- 
ignated as  (b):  new  (b)  re- 
vised  54732 

690.31—690.32  (Subpart  C)  Re- 
moved  54732 

690.61—690.66  (Subpart  F)  Head- 
ing amended 54730 

690.61  Revised 54732 

690.62  (a)  amended 54730 

Heading  and  (b)  revised;  (c)  re- 
moved  „ 54733 

690.63  Revised 54733 

690.64  Heading.  (aX2)  and  (b) 
amended 54730 

(c)  removed 54734 

690.65  (d)  introductory  text.  (1). 

(3)  and  (e)  amended 54730 

(a),  (c)  and  (f)  revised 54734 

690.66  Revised 54734 

690.67  Added 54735 

690.71  Amended 54730 

690.72  (a)  amended 54730 
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690.73  Revised 54735 

690.74  Amended 54730 

690.75  (a)  Introductory  text, 
(3X1).  (11).  (c)  and  (d)  amend- 
ed (OMB  number  pending) 54730 

(aX2)  and  (b)  revised  (OMB 
number  pending) 54735 

690.77  Removed 54735 

690.78  (c)  introductory  text 
amended 54730 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c);  (a)  and 
new  (cXD  revised 61722 

690.79  (aXl)  and  (2)  amended 54730 

690.80  Heading,  (a)  and  (bXD  re- 
vised  54735 

690.81  (aX2).  (b)  and  (c)  amended 
54730 

(b)  revised 61 723 

690.82  (a)  introductory  text  and 
(1)  revised;  (d)  removed;  (b) 
and  (c)  redesignated  as  (c) 
and  (d):  (aX8),  new  (b)  and  (e) 
added  (OMB  number  pend- 
ing)  54736 

690.83  (aXD  Introductory  text. 
(b)(1)  and  (cK2)  amended 54730 

690.083  OMB  number 34964 

691  Added 54736 

691.7  OMB  number 54738 

691.8  OMB  number 54739 

691.9  OMB  number 54739 

691.61  OMB  number  pending 54740 

691.73  OMB  number  pending 54741 

691.79  OMB  number 54742 

691.82  OMB  number  pending 54742 

691.83  OMB  number  pending 54742 

691.91  OMB  number 54743 

Proposed  Rules: 

75 t 63878 

80 , 53706 

85 65607 

200 54372 

85 


201. 


203. 


54372 

.85.  2816 

54372 

85 


212 54372 

85 

350 41176 

351 41176 

352 41176 

353 41176 

600—699  (Ch.  VI) 34398.  49036 


645 45964 

668 42134.  49766 

., 6940 

682 41 184,  51346,  52038.  53951 

685 42646. 49623 

TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1—299) 

103  Authority  citation  revised 44929 

103.8  (e)  revised;  OMB  number 44929 

133  Authority  citation  revised 43254 

133.1  Introductory  text,  (a)  and 

(b)  revised 43254 

133.32  Revised;  OMB  number .43254 

133.33  Revised 43254 

135  Re  vised 43255 

135.2  OMB  number 43255 

135.3  OMB  number 43255 

136.31  OMB  number 43265 

135.42  (aK2Xi)  corrected 52662 

Proposed  Rules: 

103 41997 

133 36396 

135 36396 

TITLE  36-PARKS.  FORESTS,  AND 
PUBUC  PROPERTY 

Chapter  I— National  Park  Service, 
Department  of  the  Interior  (Parts 
1-199) 

6  Added 65957 

7.13  (a)  and  (f)  heading  revised; 

(c)  removed 43736 

7.45  Re  vised 56765 

(b)  corrected 6022 

(^apter  II— Forest  Service,  De- 
partment Of  Agriculture  (Parts 
200-299) 

242  Policy  statement 36063 

242.24  (aXD  table  amended....  10319, 10320 

242.25  (kXlXvllXB)  table, 
(18XiliKB)  table  and 
(20Xiil)(C)  table  amended 51656 

(kX23Xiil)(C)  table  and 
(26)(iiiXB)  table  amended 51859 

(eXl)  revised;  (kXSXiiiXB) 
table  and  OXiiXE)  table 
amended 10820 
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TITLE  36  Chap»«»  ll-Con. 

(kXll)  table.  (12)  table.  (13)(il) 
table.  (HXlliXB)  Uble.  (16) 
Uble.     (18)(ili)     Uble     and 

(19X111)  Uble  amended 10821 

(kX20XlllXC)  Uble.  (21XillKD) 
Uble.     (25X111)     Uble     and 

(26Kill)(B)  Uble  amended 10822 

242.27  (fX3XlvXE)  added 10822 

292.40—292.48    (Subpart     F)    Re- 
vised  368«2 

296  Authority  ciUtlon  revised 5260 

296.1  (a)  amended 5260 

296.3  (aX6)  added:  (1)  revised 5260 

296.4  Heading  and  (a)  revised;  (c) 
added 5260 

296.7  (bX4)  added 6260.  5261 

296.13  (e)  added 6260.  5261 

296.19  Revised 5260.  5261 

296.20  Added 5260.  5261 

296.21  Added 6260.  5261 

Chapter  VII— Library  of  Cor>gress 
(Port*  700-799) 

701  Authority  clUtlon  revised 56811 

701.36  Revised SM12 

704  Authority  clUtlon  revised 36034 

704.23  Added 36034 

704.24  Added 38036 

704.30  (Subpart  B)  Removed 38036 

706  Added 38367 

Chapter  XII— Nattonal  Archives 
ar>d  Records  Administration 
(Parts  1200-1299) 

1268.2  (cXD  through  (6)  revised; 

Interim 5680 

1268.12  (b)  removed:  Interim 6680 

Proposed  Rules: 

1—199  (Ch.  I) 38108 

7 37734 

4394 


13... 
14... 
36... 
68... 
242. 


.58804 
.39228 
.38149 

....3589 


46924 

6466 

701 .48580 

702 48193 

800 80396. 61859 

86 

1191 48642 

1207 63706 


1209 65607 

1400 7506 

TITLE  37-PATENTS.  TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  i— Patent  and  Trademark 
Office.  Department  of  Com- 
rT>erce  (Parts  1  —  199) 

1  Technical  correction 45757 

1.16  (a),  (b).  (d)  and  (f)  through 

(1)  re  vised 43740 

1.17  (b)  through  (g),  (j)  and  (m) 
through  (p)  revised 43740 

1.18  Revised 43741 

1.20  (c).  (e).  (f).  (g).  (1X1)  and  (J) 
revised 43741 

1.21  (p)  removed 43741 

1.445  (a)  revised 43741 

1.482  (aXD  and  (2X11)  revised 43741 

1.492  (aXD  through  (6).  (b)  and 

(d)  revised 43742 

(aX5)  correctly  revised 47082 

C^hapter  II— Copyright  Office.  U- 
txary  of  Cor>gress  (Parts 
200-299) 

201  Authority  clUtlon  revised 38371. 

67635 

201.6  (c)  amended;  Interim 38371 

201.11  Amended 67635 

201.17  (a),  (b)(2).  (5).  (hXlXD.  (ill). 
(2X1).      (3XiiiXA)      and      (9) 

amended 67636 

(k)  revised 67636 

201.31  (dX2)  revised;  (dX3)  and  (4) 
redesignated  as  (dX6)  and  (7); 
new  (dX3),  new  (4)  and  (6) 
added 58789 

201.32  Added;  interim 38371 

211.3  (aX7)  amended;  interim 38372 

251.2  (f)  added 63040 

251.3  (a)  and  (b)  amended 63040 

251.4  (a)  and  (b)  amended 63040 

251.11  (b)  amended 63040 

251.13  Introductory  text  revised 
63040 

(f)  amended 8197 

251.14  (d)  added 63040 

251.22  (c)  amended 63040 

251.31  (d)  revised 63040 

251.32  (b)  revised 63040 

(a)  amended 8197 

251.33  (b)  revised 63040 
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(c)  amended 63041 

(c)  amended 8197 

251.38  (b)  amended 8197 

251.41  (b)  revised 63041 

251.43  (a)  revised 63041 

251.44  (eXl)  and  (g)  amended 8197 

251.45  Heading,  (a),  (b)  and  (c)  re- 
vised  63041 

251.47  (1)  amended 63041 

251.48  (fXlXli)  revised 8197 

261.50  Amended 8197 

251.51  Heading  revised 63041 

251.62  (c)  amended 63041 

(c)  amended;  (d)  added 8197 

251.53  (a)  amended 63041 

251.54  (a)  and  (c)  amended 63042 

251.60  Amended 63042 

251.61  (d)  added 63042 

251.63  Revised 63042 

261.64  Amended 63042 

251.65  Revised 63042 

251.72  Removed;  new  251.72  redes- 
ignated from  251.73 63042 

Corrected 8199 

251.73  Redesignated  as  251.72; 
new  251.73  redesignated  from 
251.74 63042 

251.74  Redesignated  as  251.73 63042 

262.1  Amended 8198 

252.3  (aX3)  and  (4)  revised:  (d)  re- 
moved  63042 

252.4  (a)  and  (e)  revised 63042 

253.5  (cXl).  (2)  and  (3)  revised 60901 

253.6  (c)(4)  amended 8198 

253.10  Amended 63042 

254.2  Revised 8198 

255.3  (f)  and  (g)  redesignated  as 
(g)  and  (h);  (a)  through  (e) 
and  new  (g)  amended;  new  (f) 
added 8198 

256.1  Amended 8198 

257.3  (aX3)  and  (4)  revised;  (d)  re- 
moved  63043 

257.4  (a)  and  (e)  revised 63043 

259.1  Amended 8198 

259.2  SUyed;  eff.  12-7-94  through 
2-28-95 63045 

(a)  and  (b)  amended 8198 

259.3  (d)  revised;  (f)  removed 63043 

(a)  amended 8198 

(d)  corrected 8199 

259.4  (a)  and  (b)  amended 8198 

259.5  (a)  and  (e)  revised 63043 

Proposed  Rules: 

1 49876.  50181,  56015,  63951.  63966 


3700.8609 

3 63951 

3700.8609 

5 63966 

10 


201. 


4395 

38400 

.2365,3948 


TITLE  38-PENSIONS.  BONUSES. 
AND  VETERANS'  REUEF 

CtHspter  I— Department  d 
Veterans  Affairs  (Parts  0—99) 

2.100  Added 5852 

2.101  Added 5862 

3.7  (xX23)  authority  clUtlon  re- 
moved; (xX27),  (28)  and  au- 
thority ClUtlon  added 34383 

3.202  (c)  amended;  Interim 46338 

3.204  (b)  revised;  (c)  removed;  in- 
terim  46338 

3.205  (aXD  and  (4)  revised;  in- 
terim  46338 

3.207  (b)  amended;  interim 46338 

3.209  (a)  and  (b)  amended;  in- 
terim  46338 

3.210  (bX3Xi)  revised;  (c)  intro- 
ductory text  and  (l)(i) 
amended;  interim 46338 

3.211  (aKD,  (2)  and  (dX2)  amend- 
ed; Interim 46338 

3.261  (aK37)  added 37695 

(a)(38)  added 2522 

3.262  (mX2)  and  (o)(2)  amended 35266 

(V)  added 37696 

(w)  added 2522 

3.272  (hXlXli)  amended 35266 

(r)  added 37696 

(q)     and     authority     ciUtion 

added 45976 

(8)  added 2523 

3.275  (h)  added 2523 

3.309  (c)  Note  added 35465 

3.311      (bX2Xxviil)      and      (xlx) 

amended;  (bK2Xxx)  added 45975 

(aXl).  (bXlXii)  and  (iil)  amend- 
ed; (b)(2)  introductory  text 
revised;  (b)(4)  redesignated 
as  (bX5);  new  (bX4)  added;  (h) 
removed 9628 

3.316  Revised 42499 

3.317  Added 6665 

3.326  (b)   amended;   (d)   revised; 

authority  ciUtlon  added 35851 


Note: 
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TmE  38  Chapter  I— Con. 

3.361  (a)(2)  authority  citation  re- 
vised  3S861 

3.385  Revised 60660 

3.500  (y)  added 6686 

(e)  amended;  (e)  authority  ci- 

Ution  added 9627 

3.551  (1)  amended 62564 

3.807  (c)  amended;  authority  cl- 

Ution  added 625S5 

4  Authority  citation  revised 46339. 

60902 
4.84a    Table    V    corrected;    CFR 

correction 7122 

4.88a  Redesignated  as  4.88b;  new 

4.88a  added;  interim 60902 

4.88b  Redesignated  as  4.88c;  new 
4.88b  redesignated  from  4.88a 

and  amended;  interim 60902 

4.88c    Redesignated    firom   4.88b;     

interim 60902 

4.115b  Amended 46J39 

8  Authority  citation  revised 60076 

8.0  (b)(l)(lii)   revised;   authority 

citation  added 60076 

8.28  (c)  amended 66717 

8.116  (a)(1),  (2).  (3)  and  (b)  amend- 
ed; (d)  and  (e)  revised;  (0  and 
(g)  removed;  (h)  redesignated 
as  (0;  new  (f)  authority  cita- 
tion added 60077 

8a.2  (a),  (b)(1)  and  (7)  amended 

59921 

8a.4  Amended 59921 

14.640—14.643  Undesignated  cen- 
ter heading  added 47084 

14.640  Added 47084 

14.641  Added 47064 

14.642  Added 47084 

14.643  Added 47084 

17  Authority  citation  revised 49579. 

53355 
17.500—17.541   Undesignated  cen- 
ter heading  revised 53355 

17.500  Revised 53355 

17.601  Revised 53356 

17.602  Added 53357 

17.603  Revised 53357 

17.604  Revised 53357 

17.506  Revised 53357 

17.606  Revised 53357 

17.507  Revised 53357 

17.608  Revised 53357 

17.609  Revised 53358 

17.510  Revised 53359 

17.511  Added 53359 

17.614  Removed 53355 


17.615  Removed 53355 

17.516  Removed 53355 

17.517  Removed 53355 

17.518  Removed 53355 

17.519  Removed 53355 

17.520  Removed 53355 

17.521  Removed 53355 

17.522  Removed 53355 

17.523  Removed 53355 

17.524  Removed 53355 

17.526  Removed 53355 

17.527  Removed 53355 

17.534  Removed 53355 

17.536  Removed 53355 

17.640  Removed 53355 

17.641  Removed 53355 

17.700  Regulation  at  69  FR  28265 
confirmed;  (a)  amended 10504 

17.700—17.731    Regulation    at    59 

FR  28265  confirmed 10504 

17.701  Regulation  at  59  FR  28266 
confirmed  and  amended 10504 

17.702  Regulation  at  59  FR  28267 
confirmed 10504 

17.703  Regulation  at  59  FR  28267 
confirmed 10504 

17.704  Regulation  at  69  FR  28268 
confirmed 10604 

17.706  Regulation  at  69  FR  28268 

confirmed 10504 

17.706  Regulation  at  59  FR  28268 
confirmed 10504 

17.707  Regulation  at  69  FR  28268 
confirmed 10604 

17.708  Regulation  at  59  FR  28268 
confirmed 10504 

17.709  Regulation  at  69  FR  28268 
confirmed 10504 

17.710  Regulation  at  59  FR  28268 
confirmed;  (a)(7)  revised 10604 

17.711  Regulation  at  59  FR  28268 
confirmed;  (b)(4)  revised; 
(d)(4)  amended 10504 

17.712  Regulation  at  59  FR  28270 
confirmed 10504 

17.713  Regulation  at  59  FR  28270 
confirmed 10504 

17.714  Regulation  at  69  FR  28271 
confirmed 10504 

17.716  Regulation  at  69  FR  28271 

confirmed 10504 

17.716  Regulation  at  59  FR  28271 
confirmed 10504 

17.717  Regulation  at  59  FR  28271 
confirmed 10504 


Note:  Boidlac*  pog*  numbcn  Indtccrt*  1994  changM. 
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17.718  Regulation  at  59  FR  28271 
confirmed 10504 

17.719  Regulation  at  59  FR  28272 
confirmed 10504 

17.720  Regulation  at  69  FR  28272 
confirmed 10504 

17.721  Regulation  at  59  FR  28272 
connrmed 10504 

17.722  Regulation  at  69  FR  28272 
confirmed 10504 

17.723  Regulation  at  69  FR  28272 
confirmed 10604 

17.724  Regulation  at  59  FR  28272 
confirmed 10504 

17.725  Regulation  at  59  FR  28273 
confirmed 10504 

17.726  Regulation  at  59  FR  28273 
confirmed 10504 

17.727  Regulation  at  69  PR  28273 
confirmed 10504 

17.728  Regulation  at  69  FR  28274 
confirmed 10504 

17.729  Regulation  at  59  FR  28274 
confirmed 10604 

17.730  Regulation  at  59  FR  28274 
confirmed 10504 

17.731  Regulation  at  59  FR  28274 
confirmed;  (a)(1)  amended 10504 

17.800—17.805  Undesignated  cen- 
ter heading  added 49579 

17.800  Added 49579 

17.801  Added 49580 

17.802  Added 49580 

17.803  Added 49580 

17.804  Added 49580 

17.805  Added 49581 

21  Authority  citation  revised 4561 

21.280  (b)  revised 4561 

21.4800—21.4856      (Subpart      F-3) 

Added 6852 

21.7532  Regulation  at  58  FR  51781 
effective   date    corrected    to 

10-6-93 39966 

21.7639  Regulation  at  58  FR  51781 
effective  date  corrected  to  7- 

31-90 39966 

36.4276  (b)  amended;  (b)(5)  revised 

48565 

36.4300—36.4375  Authority  cita- 
tion revised 49200 

36.4313  (b)  amended;  (b)(5)  revised 

48566 

36.4337  Revised 49200 

Proposed  Rules: 

3 46379.  60576.  63283 


8 45254 

14 37008 

17 38947 

21 40507. 45644 

43 53706 

44 66607 


TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Pc»t$  1—999) 

20  IMM  amended;  incorporation 

by  reference;  interim 65132.  65961 

IMM   amended;    incorporation 

by  reference 7912 

111  Corrected 3391 1 

DMM  amended;  Incorporation 
by  reference;  interim  ...39257. 44930, 
47085.  47086.  50691.  62323.  65147. 

65967 
Regulation  at  59  FR  23162  ef- 
fective date  delayed 39967 

DMM  amended;  incorporation 
by  reference 5861, 10026 

233.1  (c)(3)  revised 6581 

233.7  (i)(l)(iv)   and    (v)   revised; 
(l)(l)(vi)  removed 35852 

(a)  revised;  (j)(5)  amended 6581 

(hXl)  amended 8306 

262.6  (c)  and  (d)  added 37160 

266.6  (dK8)  revised 62324 

(dXD.  (2)  and  (4)(li)  revised 67225 

Amended 67226.67227 

266.2  Amended 37160 

266.3  (d)  added 37160 

266.4  (b)(6)  added 37160 

266.5  (f)  added 37161 

266.8  (e)  added 37161 

266.9  Revised 35625 

266.10  Added 37161 

491  Added 45625 

962.26  Revised 51860 

Proposed  Rules: 

20 66839 

111 35873.  37011.  37190.  42536.  45652. 

47827.  48194,  51397.  60927,  61302, 

66839 

5964,  6047,  7154 

265 8610 

501 5964 

3001 65985.65987 

8211 


Note:  Botdtac*  pog*  numban  Indteol*  1994  changM. 
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TITLE  40-PROTECT1ON  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

9.1  Table  corrected  (0MB  num- 
bers); eff.  8-30-94 J391S 

Table  amended  (OMB  numbers) 

34097.  M372.  46350.  47416.  50072. 

59650.  59924.  60561,  61805,  62923, 
64318,  64593.  65288 
Table  amended  (OMB  numbers) 

4962 

OMB  number;  CFR  correction 
10029 

15.3  Revised 80692 

15.4  Amended 50692 

15.11  (c)  amended 80692 

15.12  (a)  and  (d)  amended 50692 

15.13  (a),  (c).  and  (d)  amended 50692 

15.14  Amended 50692 

15.15  Amended 50692 

15.16  (c)  removed 60692 

15.20  Amended 50692 

15.21  Amended 50692 

15.22  Amended 50692 

15.23  Amended 50692 

15.24  (a),  (c)  and  (d)  amended 50692 

15.25  Heading,  (a),  (b)  and  (c) 
amended 50692 

15.26  (a)  amended;  (b)  removed 50692 

15.27  Amended 50692 

15.32  Amended 50692 

15.33  Amended 50692 

15.40  Re  vised 50692 

15.41  Amended 50692 

32  Heading  revised 80692 

Authority  citation  revised 50692 

32.105  (g)(3)  and  (t)(3)  revised 50692 

32.215  (a)  revised 80693 

32.335  (a)  through  (d)  amended 50693 

32.430  (a)  through  (d)  amended 50693 

35.106  Amended;  interim 371 

35.115  (a)  amended;  interim 371 

35.155  Second  (c)  correctly  redes- 
ignated as  (d) 2881 

35.201  Added;  interim 371 

35.205  Revised;  interim 371 

36.210  (a)  amended;  interim 371 

35.6105  (bK5)  revised 35853 

35.6400  (aXD  and  (2)  revised 35654 

35.9066  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  intro- 
ductory text  revised;  interim 

61126 


Note 


Botdkic*  pog*  numbcn  Indfcat*  1994  chong—. 


'  50  Policy  decision 36906 

51  Authority  citation  revised 1738 

51.100  (sXD  introductory  text  re- 
vised  50696 

61.120  Added 4736 

51.372  (c).  (d)  and  (e)  added 1738 

61.448  (bK2)  and  (c)(2)  redesig- 
nated as  (bX3)  and  (c)(3); 
(aX4).  new  (b)(2).  new  (cX2) 
and  (d)(4)  added;  new 
(c)(3Xiii)  amended;  interim; 
eff.  2-a-95  through  6-6-96 7452 

52  Authority  citation  revised 39659 

State  implementation  plan  de- 
terminations   44938,  45230,  45231, 

45233,  45746,  50844,  60318.  63045. 
63723,  63724 

Technical  correction 49004,  64612 

State  implementation  plan  de- 
terminations  2523.  6401 

62.31  Added 39669 

52.32  Added 4737 

62.60  (c)(66)  added 39664 

(c)(64)  added 52916 

(c)(62)  added 54368 

(c)(66)  added 2029 

52.70  (cK19)  added 8947 

62.73  Removed 8948 

62.74  (a),  (b)  designation  and  (c) 
removed 8948 

62.80  Removed 8948 

62.84  Removed 8948 

62.95  Removed 8948 

62.120  (cX69XiKA)  added 54522 

62.220         (cK186XiXD)(7)         and 

(189XiXBXi)  added 39691 

(cK192XiXA)(2)  added 39692 

(cK182KiXAX<)  and 

(189M1XBK2)  added 42165 

(CM197)  added 43754 

(cX6)  and  (183XiXAX2)  revised; 

(c)(41XiiKAXi)  added 44324 

(CX198)  added 44330 

(CX196)  added 47546 

(cX188XiXAXJ)  added 46175.  64132 

(cX184XiXBK<).  (187KiXB), 

(189X1XA)(5).         (190)        and 

(192XiXA)(J)  added 50499 

(cX194)(iXB)  and  (C)  added 61546 

(cX199)(iXAXi)  added 63723 

(CX183XIXCX5).    (184X1XE)  and 

(188X1XD)(2)  added 64131 

(cX183XiXAX72).     (187XiXAX5). 

(C)  and  (195)  added 64133 

(CX194)  added 64332 

(CX198XIXB)  added 64336 
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(CX186X1XDX2)  and 

(194XiXA)(2)  added 64339 

(c)(198Xii)  added 40 

(cX194XiXD)  and  (E)  added 2026 

(cX191)(iXB)  added 4563 

(cX198XiXD)  added 5582 

(cX198)(ii)  corrected 7715 

(cX185XiXAX7)   and   (194XiXF) 

added 8666 

(cX179XiXD)      and      (190XiXB) 

added 8949 

(CX199X1XAXO  added 8950 

52.320  (CX32)  and  (38)  revised 35036 

(CX61)  and  (67)  added 37701 

(c)(66)  added 42505 

(CX66)  added 47095 

(c)(68)  added 47810 

(c)(60)  added 51379 

(c)(69)  added 55565 

(c)(64)  added 64335 

62.329  (aXD  and  (2)  removed;  (a) 

revised 42506 

(a)  revised 64336 

52.332  (e)  added 47095 

(d)  added 64336 

52.343  (a)(1).  (2)  (3).  (6),  (7)  and  (8) 
removed;  (a)(4).  (5).  (9)  and 
(10)    redesignated    as    (aXD. 

(2),  (3)  and  (4) 42506 

52.344  (a)  revised 51379 

52.370  (c)(66)  added 2525 

52.381  Added 4737 

52.433  Added 4737 

52.470  (cX28)  added 5135 

52.472  (e)  added 5136 

62.498  Added 4737 

52.510  Added 42168 

52.520  (c)(82)  added 45978 

(cK86)  added 46176 

(c)(87)  added 46553 

(c)(84)  added 51363 

(c)(78)  added 52916 

(c)(81)  added 46 

(c)(88)  added 2690 

(c)(80)  added 8307 

(CX86)  added 10330 

52.582  Added 46176 

52.670  (CX28)  added 43751 

(CX30)  added 47604 

(c)(29)  added 61549 

52.719  Added 59656 

52.720  (CX103)  added 39666 

(cXlOO)  and  (101)  added 46567 

(cX93Xi)(B)  removed 64655 

(CX107)  added 6320 

62.726  (1)  added 46924 


(i)  removed ». 632S5 

(f)  re  vised 64655 

52.741  (a)(2)  revised 46569 

(z)(lXl)  amended;  (zXlXii)  and 

(5)  removed 41 

52.770  (cX92)  added 42509 

(c)(89)  added 47606 

(c)(94)  added 51 1 14 

(cX92)  removed „ 55368 

52.773  (i)  revised 51 1 14 

62.777  (f)  added 35054.  54395 

(g)  added 36703 

Regulation  at  59  PR  35054  re- 
moved  44040 

Regulation  at  59  FR  36700  re- 
moved  47263 

(d)  revised 51 1 14 

(j)  added 377 

62.780  (h)  added 51 1 14 

62.820  (cK59)  added 65718 

62.870  (cX29)  added 52427 

52.873  (c)  added 52427 

52.920  (cX70)  added 55058 

(c)(73)  added 7128 

62.970  (CX62)  added 50502 

(c)(65)  added 2016 

62.992  Added 5864 

62.1019  Added 55053 

52.1020  (cX34)  added 2526 

(cX28)  added 2887 

62.1031  Table  amended 2526.  2887 

52.1036  Added 4737 

52.1070  Regulation  at  59  FR  29731 
eff.  date  corrected  to  7-11-94 
35411 

(CX108)  added 46179 

(CX103),  (104)  and  (105)  added 46161 

(CX109)  added 51516 

(CX102)  added 60909 

(cXllO)  through  (114)  added 2021 

62.1079  Added 4737 

52.1119  Added 41706 

62.1120  (cX99)  added 36373 

(CXIOI)  added 50498 

(cXlOO)  added 2017 

(CX103)  added 6029 

52.1160  Added 4737 

62.1167  Table  amended 36373.  50496 

Table  amended 2017,  6030 

52.1170  (c)(96)  added 46169 

(c)(96)  added 47256 

(CX97)  added 51381 

(cXlOO)  added 3348 

62.1174  (c)  added 37947,  40626 

(d)  added 46190 

62.1219  Added 51663 
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TrrLE40  Chapter  l-Con. 

62.1220  (c)(35)  added 46555 

(CX34)  added 50495 

(c)(36)  added 52435 

(c)(37)  added 63255 

(c)(38)  added 3546 

52.1237  Added 47807 

52.1270  (c)(24)  added 47260 

52.1320  (c)(79)  added 43461 

(cK84)(l)(A)  revised 45976 

52.1370  (c){33)  added 44632 

(c)(32)  added 56666 

(c)(35)  added 64139 

(c){37)  added 5318 

52.1390  Added 64139 

52.1420  (C)(41)  added 375 

52.1519  Added 50506 

(a)(2)  added 51517 

52.1520  (c)(40)  added 42766 

52.1525  Table  amended 42766 

52.1530  Added 4737 

52.1570  (c)(53)  added 39669 

52.1582  (c)  added 49211 

52.1583  Added 4737 

52.1605  Table  amended 39669 

52.1607  Added 34366 

52.1620  (c)(58)  added 69652 

52.1670  (c)(87)  added 39666 

(c)(88)  added 2025 

52.1674  Added 4737 

52.1679  Table  amended 39686 

Table  amended 2025 

52.1690  Added 34386 

52.1770    (c)(67)    redesl^ated    as 

(c)(69) 37162 

(c)(71)  added 41709 

(CK75)  added 48402 

(CX76)  added 52431 

(cK72)  added 54389 

(c)(77)  added 5138 

52.1870  (c)(88)  added 46927 

(cXlOO)  added 51866 

(c)(104)  added 52915 

(c)(37)  removed 63256 

52.1879  (f)  added 37949 

(f)  removed 46764 

(a)  added 48395 

(f)  added 3766 

52.1881  (a)(12)  added 48405 

52.1885  (r)  added 37949 

(r)  removed 46764 

(aK5)  added 48398 

(r)  added 3766 

(a)(5)  removed 5582 

(aK5)  added 7465 

52.1888  Added 53589 

52.1919  Added 43290 


(a)(2)  added 53589 

52.1970  (c)(107)  added 33920 

(c)(108)  added 43489 

(c)(109)  added 46562 

(c)(107)  removed 46930 

(c)(110)  added 2692 

(c)(107)  added 8565 

52.1977  Amended 2692 

52.2020  (c)(88)  added 37163 

(c)(94)  added 65974 

(cK96)  added 2881 

(c)(93)  added 8570 

52.2026  Added 44937 

52.2057  Added 4738 

52.2060  Added 1741 

52.2070  (c)(40)  added 52429 

(c)(42)  added 2526 

52.2079  Added 4738 

62.2081  Table  amended 52429 

Table  amended 2526 

52.2120  (c)(38)  added 10325 

52.2170  (c)(15)  added 53592 

52.2178  (c)  added 47261 

52.2219  Revised 10508 

62.2220  (c)(121)  added 37943 

(c)(122)  added 39697 

(c)(120)  added 47258 

(c)(122)  removed 53741 

(c)(119)  added 54524 

(c)(  122)  added 3354 

(c)(116)  added 7715 

(c)(124)  added 7917 

(c)(123)  added 10508 

52.2225  (b)  revised 10608 

62.2228  (f)  added 7917 

52.2270  (c)(85)  added 42764 

(c)(87)  added 43047 

(c)(82)  added 44039 

(c)(78)  added 46557 

(c)(84)  added 46768 

(c)(83)  added 47263 

(c)(90)  added 50504 

(c)(89)  added 60907 

52.2303  (a)  revised 46557 

52.2307  Added 42765 

52.2308  Added 41410,  60714 

Regrulation     at    59     FR    41410 

withdrawn 51381 

(c)  added ; 5867 

62.2309  Added 55589 

52.2320  (c)(25)  added 35044 

(c)(26)  added 55586.  64330 

62.2370  (c)(21)  added 2527 

52.2381  Table  amended 2527 

52.2385  Added 4738 

52.2420  (c)(91)  added 43287 


Note:  BoMtoc*  peg*  numbaa  Indlcal*  1994  clKmgM. 
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(CX102)  added 52706 

52.2453  Added 4738 

52.2470  (c)(44)  added 39700 

(CK43)  added 44327 

(CK46)  added 46766 

(CX48)  added 51514 

(cX49)  added 54391 

(cX50)  added 9780 

52.2479  Amended 44327 

62.2620  (cX26)  added 37698 

(cX31)  added 45979 

(CX30)  added 45984,  65720 

(c)(32)  added 45986 

(c)(29)  and  (30)  correctly  des- 
ignated as  (c)(32)  and  (31) 52588 

(cX30)  removed 55060 

(cX25)        introductory        text 

amended;  (c)(33)  added 6027 

52.2522  (f)  added 37698 

52.2569  Removed 42766 

Added 2885 

52.2570  (c)(72)  added 40826 

(c)(73)  added 41711 

(cX74)  added 43483 

(cX79)  added 63049 

(c)(78)  added 2885 

(cX75)  and  (76)  added 3643 

(cX77)  added 5869 

52.2585  (c)  removed 42766 

52.2586  Added 40826 

52.2620  (c)(25)  added 60905 

52.2732  Added 34386 

52.2782  Added 34386 

55  Authority  delegation  notices 

36065 

55.14  (e)(3XIXA)  added; 
(eX3XiiXF),  (G)  and  (H)  re- 
vised  50846 

55  Appendix  A  amended 50846 

58  Authority  citation  revised 41628 

58.1  (p)  through  (y)  redesignated 
as  (q)   through   (z);   new  (p) 

added;  new  (q)  revised 41628 

(8)  amended 41629 

58.20  (eXl)  and  (6Xi)  amended 41628 

58.23  (a)  amended 41628 

58.28  Re  vised 41628 

58.31  (a)  and  (g)(1)  amended 41628 

58.34  (a)  amended 41628 

58.35  Revised 41628 

58  Appendixes  A  through  D  and 

F  amended 41628 

Appendixes  A  and  B  amended 

41629 

60  Authority  delegation  notices 

40258.49581 


Technical  correction 49466 

60.4  (b)  amended 47265 

60.391  (a)  and  (b)  amended 51386 

60.392  (a)  revised 61386 

60.393  (cXlXiXE)  added 51387 

60  Appendix  A  amended 62924 

Appendix  B  amended 64593 

61  Authority  citation  revised 36301 

61.220  (a)  revised;  (b)  removed 36301 

61.221  Introductory  text,  (a)  and 
(c)  revised;  (d)  and  (e)  added 
36301 

61.222  (b)  revised 36301 

61.223  (bK5)  revised 36302 

61.226  Added 36302 

62.4845  (bX3)  added 50507 

63.14  (b)(4)  added 62589 

(b)(4)  and  (6)  added 4963 

63.71  Amended 59924 

63.74  Table  1  amended 53110 

63.75  (g)  added 69924 

63.77  (e)  revised 59924 

63.100  (n)  added 53360 

(o)  added 54132 

(n)  and  (o)  revised 5321 

63.103  (e)  amended 48176 

63.100—63.106  (Subpart  F)  Tables 

1  and  2  amended 48176 

63.110  (g)  added 53360 

(g)  revised 5321 

63.160  (a)  revised 48176 

(d)  added 53360 

(d)  revised 5321 

63.161  Amended 48176 

63.162  (bXD  and  (f)(3)  revised .48176 

63.163  (f)  revised 48176 

63.164  (c)  revised 48176 

63.165  (d)  and  (e)  redesignated  as 
(dXD  and  (2)  and  revised 48176 

63.168  (eXD  and  (h)(2)  revised 48176 

63.169  (a).  (cX3)  and  (d)  revised 
48177 

63.171  (e)  revised 48177 

63.172  (b)  and  (k)(2)  revised 48177 

63.174  (b)(1).  (2).  (3X1)  and  (fX2) 

revised;    (bX3Xli)   and   (h)(1) 
introductory  text  amended 48177 

63.180  (bX2)  amended;  (c)  intro- 
ductory text  revised 48177 

63.181  (bXlXi)  amended;  (dX5Xi) 
revised 48177 

63.182  (a)(6Xil).  (c)  introductory 

text  and  (4)  revised 48178 

63.190  (b)(5).  (c)  and  (e)  introduc- 
tory text  revised;  (bX6Xi)  re- 
moved  48178 
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TITLE  40  Chapter  I -Con. 

(h)  added 53360 

(1)  added 54132 

(h)  and  (I)  revised 5321 

63.191  (a)  revised:  (b)  amended 45175 

63.192  (bK4)    througrh    (8).     (e), 
(i)(l).  (2)  and  (k)  revised 45175 

63.340—63.347  (Subpart  N)  Added 

4963 

63.360—63.367  (Subpart  O)  Added 

62559 

63.400—63.406  (Subpart  Q)  Added 

46350 

63.420—63.429  (Subpart  R)  Added 

64315 

63.425  (gr)(3)  corrected 7627 

63.460  (d)  corrected 67750 

63.460—63.469  (Subpart  T)  Added 

61505 

63.701—^3.708  (Subpart  EE)  Added 

645W 

63  Appendix  A  amended 61516 

Appendix  B  revised;  Appendix 

C  added 61515 

Appendix  A  amended 4979 

70  State  operating:  permit  pro- 
gram approvals 45502 

Regrxilatlon  at  59  FR  48802 
withdrawn 60561 

70  Appendix  A  added;  interim 55520 

Appendix  A  amended 59660,  61552, 

61527,  62327,  66740 
Appendix  A  amended  ...1744,  2534.  3770, 

4568 
Regulation  at  60  FR  2534  eff. 
date  corrected  to  3-13-95 8772 

71  Added 59924 

72  Authority  clUtlon  revised 60229 

72.41  (b)(l)(l),  (c)(3)  Introductory 

text,  (1)(B).  (C),  (11).  (4)(ll). 
(d)(2)  and  (e)(l)(l)  revised; 
(c)(3)(iKD),    (Hi)    and    (dX3) 

added 60230 

(cK5)  and  (e)(3)(lv)  revised; 
(c)(6),  (7)  and  (e)(l)(iii)  added 
60235 

72.43  (a)  introductory  text,  (1)  in- 
troductory text,  (b)(1)  intro- 
ductory text,  (iiXA),  (3)(1), 
(c)(4)(l),  (11),  (iv),  (d)  and 
(f)(lKli)  revised;  (aX2)  added 
60230 

72.91  (aK3)(ili)  introductory  text, 
(iv),  (4).  (5),  (6)  and  (bK2)  re- 
vised; (a)(7)  added 60231 

75.4  (a)(3)  revised;  (aK4)  added 42511 

80  Announcement 44633 


80.2  (ss)  added 39259 

(J)  and   (o)   revised;   (oo).   (tt) 

and  (uu)  added 45459 

Regulation    at    59    FR    39289 

stayed 60715 

80.22  Heading  revised 45490 

80.29  Revised:  interim  (OMB 
number  pending) 35555 

80.30  (g)(7)  added;  interim 35559 

80.32  Added 45490 

80.33  Added 45490 

80.41  (h)(2)(lll).  (jX2)  and  (mXD 
introductory  text  revised 36955 

80.42  (a)  Introductory  text, 
(bXlXli),  (2Xli)  and  (3Xli) 
amended;  (bX4)  added;  (cXD 
table  revised 36955 

(cXD  Uble  revised 6032 

80.45  (bK3)  Table  3,  (cXlXivXA) 
Table  6.  (CK5),  (77).  (12).  (14), 
(D)(5),  (11),  (12).  (14).  (8Xil). 
(dXlXlvXA).  Table  7.  (C)(5), 
(e)(3)  Introductory  text  and 
(f)(1)  revised;  (cXlXivXB). 
(C)(9),  (13),  (D)(9),  (13),  (3X1). 
(11),  (4Xil).  (dXlXlvXB). 
(CX9),  (eXlXli).  (4X111), 
(5Xlv),  (6Xlv).  (9)  and  (10) 
amended;  (eX3Xl)  and  (11)  re- 
moved  36959 

80.46  (DdXliXK)  table  revised 36961 

80.48  (cXl)  Introductory  text  and 
(g)  revised;  (cXlXv)  and 
(2X111)  amended 36962 

80.49  (aX5Xl)  table  and  (bX3Xiii) 
revised 36962 

80.59  (a)  amended 36962 

80.65  (d)(2Xili),  (vXB),  (vl).  (3). 
(e)(2Xi)  table,  (IIXA).  (f)(4) 
Introductory  text  and  (h)  re- 
vised; (eXD  amended 36962 

(dX(2Xvl)  revised 39259 

Regulation    at    59    FR    39289 
stayed 60715 

80.66  (gXl)  and  (2Xil)  revised 36963 

80.68  (CX12)  redesignated  as 
(CX13);  (c)(8XliXA).  (9XilXA). 
(B).  (10X1).  new  (13XvXG).  (H) 
and  (L)  revised;  new  (c)(12) 
added;  new  (c)(13)  introduc- 
tory text  amended 36963 

80.69  (a)(7)(li)  Introductory  text 

and  (b)(3)  revised 36964 

80.70  (dX3Xvlil).  (ix),  (j)(4Xi).  (il). 
(lOXIv),  (llXi)  and  (14)(xvll) 
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revised;  (d)(3)(x)  and  (xi) 
added;  (jX15)  removed 36964 

(1)  introductory  text  and  (1) 
added 2696 

(j)  Introductory  text  revised 2699 

80.75  (b),  (f)(2XilXA)(i)  and  (j)  re- 
vised  36964 

80.76  (cX2),  (3)  introductory  text, 

(1)  and  (il)  revised 36965 

80.77  (gX2Xiii),  (ivXA),  (B)  and 
(h)  introductory  text  re- 
vised; (g)(3)  added 36965 

80.78  (aXl)(vXB)  and  (C)  revised 
36965 

80.81  (a)(2)(lii),  (bX4)  and  (h)  re- 
vised  36965 

(cX2),  (5),  (6)  and  (10)  revised 
39259 

Regulation    at    59    FR    39289 

stayed 60715 

80.83  Added  (OMB  number  pend- 
ing in  part) 39290 

Regulation  at  58  FR  39290 
stayed 60715 

80.90  (bXD  amended;  (eX2)  re- 
vised  36965 

80.91  (c)(5Xiv),  (eXSXvlXA).  (B) 
and  (eX7XiXD)  added; 
(dXlXiXA)  Introductory  text, 
(B),  (eX2Xiv),  (vXA),  (4XiXA), 
(B),  (iiXA),  (B)  and  (5)(vl) 
amended;  (dXlXiXAX/), 
(e)(5)(vli)  introductory  text, 
(vill).  (7X1XA),  (C)  and 
(f)(2Xii)  revised 36966 

(eX7XiXA)    and    (C)    revised; 

(eX7XlXD)  removed 6032 

80.93  (aX3)(li)  amended;  (aX3)(iv) 

added;  (c)(9)  revised 36965 

80.101  (eX3),  (f)(4Xi),  (ii).  (gXD 
and  (i)(l)  introductory  text 
revised 36965 

80.102  (b)(1),  (dXlXi)  and  (2Xi) 
amended;  (d)(3Xiv).  (eX2Xi) 
and  (f)(2Xl)  revised;  (dX3Xv) 
added 36969 

80.104  (a)(2Xix)  revised 36969 

80.105  (aX2)  revised 36969 

80.125  (a)  revised 36969 

80.128  (e)(2).  (5)  and  (gX3Xiil)  re- 
vised  36969 

(a)  and  (e)(2)  revised;  (e)(4)  and 
(5)  amended;  (eX6)  added 39292 

Regulation  at  59  FR  39292 
stayed 60715 

80.129  (e)  revised 36969 


(a),  (d)(3Xiii)  and  (iv)  revised; 

(d)(3Xv)  added 39292 

Regulation    at    59    FR    39292 

stayed 60715 

80.140—80.160  (Subpart  G)  Added 

54706 

80.141  OMB  number  pending 54707 

80.157  OMB  number  pending 54713 

80.158  OMB  number  pending 54714 

80.160  OMB  number  pending 54715 

81  Attainment  status  determina- 

tions  44935 

81.301  Table  amended 2029 

81.305  Table  amended 3772 

81.306  Table  corrected 39394 

Table  amended 47096, 4751 1 

81.310  Table  amended 45,  10330 

81.315  Table  amended 35054,  54395 

Regulation  at  59  FR  35064  re- 
moved  44040 

81.318  Table  amended 55069 

Table  amended 7129 

81.320  Table  amended 2887 

81.324  Table  revised 52435 

81.330  Table  amended 42769 

81.333  Table  corrected 39394 

Table  amended 50549 

81.334  Table  amended 45402 

81.336  Table  amended 45398,  45405 

Table  amended 5582,  7455 

81.339  Table  amended 45406 

81.343  Table  amended 37944.  39697. 

53741 

Table  corrected 40054,  49004 

Table  revised 3355 

81.347  Table  amended 3352 

81.348  Table  amended 39701 

81.349  Table  amended 45950,  45954, 

45956.  55060,  65721 

81.350  Table  amended 42169 

82  Acceptable  substitutes  listing 

44240 

Acceptability  notice 3318 

82.9  (a)  introductory  text,  (1)  and 

(2)  revised 65451 

82.10  (d)  added 41369 

82.1—82.13  (Subpart  A)  Appendix 

C  re  vised , 41369 

Appendix  E  revised 41371 

82.100—82.124    (Subpart    E)    Re- 
vised   4020 

82.152  (q)  and  (x)  revised 42956 

(u)  through  (y)  redesignated  as 
(w)  through  (aa)  and  (b) 
through  (t)  redesignated  as 
(c)  through  (u);  new  (b),  new 
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TITLE  40  Chapter  I -Con. 

(V)  and  (bb)  added;  new  (o), 

new  (8)  and  (z)  revised 5892S 

82.1M  (gr)  and  (h)  revised 429S6 

(1)  removed:  (m),  (n)  and  (o)  re- 
designated as  (1),  (m)  and  (n); 
new  (m)(2)  through  (6)  redes- 
lernated  as  (3)  through  (7); 
new  (mK2)  and  (8)  added; 
(gKD.  new  (mX6)  and  new  (7) 
revised S5926 

{m)(9)  added 7387 

82.156  (1X5)  added 42171 

(aXlKll).  (2X1XB).  (3).  (b).  (c) 
and  (1X1)  revised:  (aXlXill) 
and  (2X111)  added 42956 

0MB  number 42960 

(a)  introductory  text.  (IXD, 
(2X1)  Introductory  text  and 

(e)  revised 55926 

(1)(5)  revised 69371 

82.158  (bX2)  and  (6)  revised 42957 

82.160  0MB  number 42960 

82.161  (a)  Introductory  text  re- 
vised  42957 

0MB  number 42960 

(a)  introductory  text,  (1)  and 
(g)  revised:  (aX2)  through  (5) 
amended:  (aX6)  added 56926 

82.162  OMB  number 42960 

82.164  Introductory  text  and  (a) 

through  (d)  revised:  (e)  and 

(f)  redesignated  as  (f)  and  (g): 

new  (e)  added 42957 

OMB  number 42960 

Introductory  text  revised 55927 

82.166  (a)  and  (b)  revised 42957 

OMB  number 42960 

82.150—82.166  (Subpart  F)  Appen- 
dix A  revised 42957 

Appendixes  B  and  D  amended: 

OMB  number 42960 

Appendix  D  amended 55927 

82.174  (e)  added 63256 

(e)  corrected 3303 

85  Heading  corrected 33913 

Authority  citation  revised 36986 

Announcement 45626 

Authority  citation  revised 4738 

86.501—86.505  (Subpart  F)  Added 

46490 

85.503  OMB  number  pending 46490 

85.506  OMB  number  pending 46490 

85.1601—85.1606        (Subpart        Q) 

Added 36986 

86.2225  (c)(1)  table  corrected 33913 

85.2233  (d)  corrected 33913  I 


85.2301—85.2305       (Subpart       X) 

Added 4738 

86  Court  order 51114 

86.1    (bXl)    toble    revised:    (bX3) 

added 46491 

(bX2)  table  amended 50073 

86.001-9  (dXlXiil)  and  (Iv)  added 

46491 

86.001-28  (h)  added 46491 

86.004-9  (dXlXill)  and  (Iv)  added 

46492 

86.004-28  (h)  added 46492 

86.078-3—86.099-11     (Subpart     A) 

Heading  revised 46491 

86.084-4  (b)  redesignated  as  (c): 

new  (b)  added 46492 

86.086-37  (b)(1)  Introductory  text 

revised 50073 

86.091-10  (aXl)  Introductory  text, 

(I)  Introductory  text,  (B)(2), 

(II)  Introductory  text,  (BX2) 
and  (3)  revised:  (aXlXlXC)(J), 
(IIXCXJ),  (V)  and  (vl)  added 
46492 

86.091-28  (aX4Xl)  Introductory 
text.  (C),  (IIXB).  (7X1), 
(b)(4Xll).  (Ill),  (6X1).  (CX4X11). 
(lilXAX/),  (2),  (B)(i).  (2)  and 

(dXD  re  vised 46493 

86.092-1  (a)  revised 46494 

86.094-2  Amended 46494 

86.094-3  (b)  revised 46494 

86.094-8  (aXlXl)  Introductory 
text,  (A)  Tables  A94-2.  A94-3, 

A94-6  and  A94-6  revised 46494 

86.094-9  (aXlXlXA)  Tables  A94-8, 
A94-9.  A94-11,  A94-12.  (liXA) 
Table  A94-14  and  Table  A94- 
15    and    (dXlXlXA)    revised: 

(dXlXlXC)  added 46495 

86.094-11  Heading,  (aXD  intro- 
ductory text,  (IXA),  (ilXB), 
and    (c)   revised:    (a)(l)(lXC) 

added 46497 

86.094-13  (aXl).  (cXD.  (dXD.  (eXD 

and  (0(1)  amended 36369 

86.094-15  (aXl)  revised 50073 

86.094-17  (a)  Introductory  text  re- 
vised  46497 

86.094-23  (bX3).  (4),  (cXD  and 
(2X1)  revised  (OMB  number 

pending) 46498 

86.094-24  (a)(5),  (6)  Introductory 
text,  (12),  (13)  Introductory 
text,  (14)  introductory  text 
and    (16)    revised;    (aX13Xl) 
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amended;       (a)(6)(iv)       and 
(13X111)  added  (OMB  number 

pending) 46496 

(aXSXill)   added:    (aX4)   intro- 
ductory text  revised 50073 

86.094-26  (aX2),   (bX2Xi)  and  (11) 

amended 36369 

86.096-36  (aX4)  heading.  (1). 
(IIIXD).  (E).  (cXDdlXA). 
(BXl)  and  (gXD  revised  (OMB 
number  pending) 46499 

86.096-8  (a)(lXi),  Table  A96-1, 
Table  A96-2  and  (bXD  revised 
46499 

86.096-9  (bXD  heading.  (IXA)  In- 
troductory text,  (B)(2), 
(bXlXll)  and  (ill)  revised 46500 

86.096-10  (bXD  heading,  (iXAX2), 
(B),  (C).  (ilXA)(2)  and  (B)  re- 
vised  46500 

86.096-11  (bX4)  redesignated  as 
(bX6);  heading,  (aXlXD, 
(2X11),  (c),  and  new  (bX5)  re- 
vised; (a)(l)(iil)  and  new 
(bX4)  added 46500 

86.096-21  (j)  and  (k)  corrected 33913 

86.097-9  (aXlXl)(A)  Table  A97-1, 
Table  A97-2,  (li)(A)  Table  97- 
3  and  97-4  revised 46500 

86.098-2  Amended 46501 

86.098-8  (dXlXili)  and  (iv)  added 

46501 

86.098-10  (aXlXD  Introductory 
text,  (BX2).  (11)  introductory 
text,  (BX2).  (3X1)  and  (11)  re- 
vised; (aXl)(i)(CX5),  (11XCX3). 
(V),  and  (vi)  added 46501 

86.098-11  Heading,  (a)(lXl).  (2X11) 
and  (c)  revised;  new  (aXDdii) 
and  (b)(4)  added 48502 

86.098-28  (h)  added  (OMB  number 

pending) 46503 

86.099-8  (bXl)  revised;  (dXlXlli) 

and  (iv)  added 46503 

86.099-9  (bXD  heading,  (IXA)  In- 
troductory text,  (BX2).  (11) 
and  (ill)  revised 46503 

86.099-10  (bXD  heading,  (iXAX2). 
(B).  (C).  (iiXA)(2)  and  (B)  re- 
vised   46503 

86.099-11  (aXDd).  (2X11)  and  (c) 
revised;  (aXlXlil)  and  (bX4) 
added 46503 

86.101  (a)(3)  revised 48504 

86.104  (b)  redesignated  as  (c)  and 

revised;  new  (b)  added 46504 


86.105  (b)  revised 48504 

86.106-94  (a)  revised 46504 

86.106-96  (a)  revised 46504 

86.107-96  (bXD  revised 46505 

86.108-94  (b)(4)  and  (c)(4)  revised 

48505 

86.110-94  (aX2).  (b)  heading,  in- 
troductory text  and  (3)  re- 
vised; (aX6)  and  (7)  redesig- 
nated as  (a)(7)  and  (8);  new 

(aX6)  added 48505 

86.111-94  (b)(3)  Introductory  text 

and  (v)  revised 46505 

(b)(3)(vli)  added 50073 

86.113-94  Revised  (OMB  number 

pending) 46506 

86.116-94  Correctly  designated 33913 

86.121-90  (aX2)  and  (bX3)  revised: 

(d)  added 46508 

86.127-96  (a)(1).  (3).  (4).  (b).  (d)  in- 
troductory text,  (2)  and  (e) 

revised 46508 

86.129-94  (a)  amended 39649 

86.13(^96  (a)  and  (b)  revised 46509 

86.132-90  (a)(4)  introductory  text 
and  (ii)  introductory  text  re- 
vised  48509 

86.132-96  (b).  (eX2)  heading,  in- 
troductory text  and  (f)  re- 
vised  48509 

86.133-96  (aXD  and  (3)  revised 46509 

86.134-96  (a)  revised 46509 

86.135-94  (a)  revised 46510 

86.136-90  (a)  heading,  introduc- 
tory text  and  (b)  revised 48510 

86.138-96  (a)  revised 46510 

86.140-94  (a)  introductory  text 
and  (b)  introductory  text  re- 
vised  46510 

86.142-90  (o)  Introductory  text  re- 
vised; (q)  and  (r)  added  (OMB 

number  pending) 46510 

86.143-96  (a)  and  (bXlXiiXB)  re- 
vised  46510 

86.144-90  (cX7Xii)  amended 39649 

86.144-94  (cX7Xii)  amended 39649 

(cX7)(iii)  through  (xiii)  redes- 
ignated as  (c)(7Xlv)  through 
(xlv);  (aXD,  (cXlXii). 
(3Xlv)(C),  (5X11).  (6X11).  (8X1). 
(11)  and  new  (cX7Xlv) 
through  (xlv)  revised;  (b)(10). 
(c)(7)(ili),      (8Xvl)     and     (9) 

added 48510 

86.150-98    Heading    revised:     (d) 

added 48511 
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86.157-98    Added    (0MB    number 

pending) 48511 

86.401-97  Added 48512 

86.410-90  (a)(1)  Introductory  text 

revised 48512 

86.509-90  (cK4)  revised 48512 

86.513-94    Added    (0MB    number 

pending) 48512 

86.521-90  (b)  Introductory  text, 
(2)    and    (cX3)    revised;    (e) 

added 48514 

86.627-90  (a),  (c)  and  (d)  revised 

48514 

86.54&-80  (a)  Introductory  text  re- 
vised  48515 

86.542-90  (q)  and  (r)  added  (OMB 

number  pending) 48515 

86.544-90      (cXlXil).      (v),      (ix), 

(3X1VXC)  and  (7X11)  revised 48515 

86.706-94  Technical  correction 33913 

(aXlXlXAXJ)  Tables  H94-3. 
H94-4,  H94-6  and  H94-7  re- 
vised  48515 

86.708-98  Technical  correction 33913 

(aXlKl)  Table  H98-1  and  Table 

H98-2  re  vised 48516 

86.709-94  (aXlXiXAXJ)  Tables 
H94-9.  H94-10.  H94-12.  H9413, 
(11XAX2)  Table  H94-15,  Table 
H94-16  and  Table  H94-18  re- 
vised  48516 

86.709-99  (aXlXlXA)  Table  H99-1. 
H89-2.  (IIXA)  Table  H99-3  and 

H99-4  revised 48520 

86.884-1  Revised 48521 

86.884-4  Amended 48521 

86.1201-90—86.1246-96  (Subpart  M) 

Heading  revised 48521 

86.1201-90  (a)  revised 48521 

86.1204  Added 48521 

86.1205-90  (a)  revised 48521 

86.1206-96  Introductory  text  re- 
vised  48521 

86.1207-96  (bXl)  revised 48521 

86.1213-94  Added 48521 

86.1221-90  (a)  Introductory  text, 
(2)    and    (bX3)    revised;    (e) 

added 48523 

86.1227-96  Heading,  (b)  introduc- 
tory text  and  (2)  revised 48523 

86.1230-96  (a)  and  (b)  revised 48524 

86.1232-96  (b)  and  (f)  revised 48524 

86.1233-96  (aKD  and  (3)  revised 48524 

86.1234-96  (a)  revised 48524 

86.123&-96  (a)  revised 48524 


86.124^90    (m)    and    (n)    added 

(OMB  number  pending) 48524 

86.1243-96  (a)  and  (bXlXllXB)  re- 
vised  48525 

86.1306-90  (a)  revised 48525 

86.1306-96  (a)  revised 48525 

86.130&-90    Heading,     (aXD    and 

(b)(4)  revised 48525 

86.1310-90  Heading,  (a)  introduc- 
tory text  and  (2)  revised 48525 

86.1311-94  Added 48525 

(bX2XiiI)  added 50073 

86.1313-94  Revised 48528 

86.1314-94  Added 48530 

86.1316-94  Added 48530 

86.1321-94  Added 48531 

86.1325-94  Added 48531 

86.1327-94  Added 48532 

86.1327-96  (a).  (Od)  and  (2)  Intro- 
ductory text  revised 48533 

86.1332-90  (cXD  heading,  (2)  head- 
ing, (dX2)  heading,  (3)  head- 
ing,   (eXD    heading   and    (2) 

heading  revised 48533 

86.1336-84  (eX2)  heading  revised 

48533 

86.1337-90  (aX7),  (8).  (13).  (20)  and 

(26)  re  vised 48533 

86.1337-96  (aX7).  (8).  (13).  (20)  and 

(26)  re  vised 48533 

86.1340-94  Added 48534 

86.1342-94  Added 48534 

86.1344-94  Added 48535 

86.1406  (b)  corrected 33913 

86.1430  (aX7Xii)  and  (cX3Xil)  cor- 
rected  33913 

86.1437  (c)  corrected 33913 

86.1438  (c)  corrected 33913 

86.1439  (d)  amended 33913 

(dXlXl),  (IIXB)  and  (2X1)  cor- 
rected; (fXDdiXA)  correctly 
revised 33914 

86.1501-84—86.1544-84  (Subpart  P) 

Heading  revised 48536 

86.1501-94  Added 48536 

86.1505-94  Added 48536 

86.1506-94  Added 48536 

86.1513-90  Added 48536 

88.101-94  Redesignated  as  88.102- 
94;  new  88.101-94  added  (OMB 

number  pending) 50074 

88.102-94  Redesignated  as  88.103- 
94;  new  88.102-94  redesignated 
from  88.101-94  and  amended 
50074 
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88.103-94       Redesignated       from 

88.102-94  and  amended 50074 

88.104-94    Added    (OMB    number 

pending) 50074 

88.105-94  Added 50077 

88.201-94  (a)  revised  (OMB  num- 
ber pending) 50077 

88.201-94—88.206-94    (Subpart    B) 

Tables  revised 50079 

88.204-94    Added    (OMB    number 

pending) 50078 

88.206-94    Added    (OMB    number 

pending) 50078 

88.301-93—88.313-93  (Subpart  C) 
Tables  C93-6,  C93-6.1  and 
C93-6.2  removed;  Tables  C94- 
1,  C94-1.1,  C94-1.2,  C94-1.3, 
C94-2,  C94-2.1,  C94-2.2,  C94- 
2.3,  C94-3,  C94-3.1.  C94-3.2  and 
C94-3.3  revised 50082 

88.302-94  Amended 50080 

88.305-94  Added 50080 

88.306-94    Added    (OMB    number 

pending) 50080 

88.308-94  Added 50082 

88.311-93  (a)(lXiii).  (c)  and  (d)  re- 
vised  48536 

(c)  and  (d)  revised 50082 

93.128  (bX2)  and  (cX2)  redesig- 
nated as  (b)(3)  and  (c)(3); 
(aX4),  new  (bX2),  (cX2)  and 
(dX4)  added;  new  (cX3Xiii) 
amended;  interim;  eff.  2-8-95 
through  8-8-95 7452 

95  Added 67638 

112  Authority  citation  revised 34097 

Notice 53742 

112.2  (a)  through  (1)  designations 
removed;  amended;  eff.  8-30- 
94 34097 

112.20  Added;  eff.  8-30-94 34098 

112.21  Added:  eff.8-30-94 34101 

112  Existing  Appendix  redesig- 
nated as  Appendix  A;  Appen- 
dixes B  through  F  added;  eff. 
8-30-94 34102 

Appendixes  D,   E  and   F   cor- 
rected  49006 

123.1  (h)  amended 64343 

123.21  (a)(1)  and  (bX2)  amended 
64343 

123.22  (g)  amended 64343 

123.31  Heading  revised;  (a)  intro- 
ductory text  and  (4)  amended 
64343 


123.32  Heading,      introductory 
text,  (b)  introductory  text, 
(c),  (d)  introductory  text,  (1) 
and  (e)  amended;  (f)  revised 
64343 

123.33  Heading  and  (a)  amended; 

(b)  through  (e)  removed;  (f) 
redesignated  as  (b) 64343 

124.2  Amended 64343 

124.51  (c)  amended 64343 

125.56—125.68  (Subpart  G)  Au- 
thority citation  revised 40658 

Revised 40658 

131.3  (j)  amended 64344 

131.4  (c)  amended 64344 

131.7  (bX2)  amended 64344 

131.8  Heading,  (a)  introductory 
text,  (b)  introductory  text, 
(2)  introductory  text,  (3)  in- 
troductory text,  (ii),  (4)  in- 
troductory text,  (i),  (5),  (6). 

(c)  introductory  text,  (1),  (2) 
introductory  text,  (4)  and  (5) 
amended;  (b)(3)(iii)  removed; 
(b)(3)(iv)  redesignated  as 
(b)(3Xiii) 64344 

131.37  Added 4707 

141.2  Amended 34322 

141.6  (a)  revised;  (h)  amended 34322 

141.21  (0(3)    revised;    (f)(4)    re- 
moved; (f)(5),  (6Xi),  (ii)  and 
(8)  amended;  (f)(6)(iv)  added 
62466 

141.22  (a)  amended 62466 

141.23  (aXl),  (2),  (5)  and  (f)(1)  re- 
vised;   (aX4Xi)    table,    (c)(1), 

(2)  and  (SXiii)  amended 34322 

(kXD  removed;  (kX4),  (5)  and 
(6)  redesignated  as  (kXD,  (4) 
and  (5);  (iXD,  (2),  new  (kXD 
table,  (q)(3)  and  (4)  amended 

34323 

(kXD  revised;  (k)(2),  (3)  and  (q) 
removed;  (k)(4)  and  (5)  redes- 
ignated as  (k)(2)  and  (3) 62466 

141.24  (a)  through  (e)  and  (g)  re- 
moved; (f)(4),  (7),  (10),  (16) 
and  (20)  amended;  (f)(14Xi), 
(iii).  (hX4Xi)  and  (12)  intro- 
ductory text  revised; 
(hXlOXi),  (ii),  (iii)  and 
(12XXV)  added 34323 

(f)(16)  and  (h)(12)  removed;  (e) 
added;  (h)(13)  introductory 
text  and  (i)  revised 62468 
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141.28  Heading  and  (a)  amended 

34323 

141.30  (e)  revised;  Appendixes  A, 

B  and  C  removed 62469 

141.32  (e)(30).   (33).   (35).  (41)  and 

(62)  amended 34323 

141.40  Heading  and  (e)(5)  amend- 
ed; (g)  revised 34323 

(h)  amended:  (j)(2)  removed; 
(j)(3)  through  (15)  redesig- 
nated as  (J)(2)  through  (14); 
(n)(ll)  revised 34324 

(g).  (n)(ll)  and  (12)  revised 62469 

141.41  (d)  revised 62470 

141.42  (a),  (b)  and  (c)  removed 62470 

141.60  (a)(3)  revised 34324 

141.61  (b)  amended;  table  revised 
34324 

(c)  table  amended 34325 

141.74  (a)(1)  and  (2)  revised;  (a)(3) 

through  (7)  removed 62470 

141.89  (a)  Introductory  text  re- 
vised; (a)  table  and  (b)  re- 
moved  62470 

142.2  Amended 64344 

142.3  (c)  amended 64344 

142.62  (a)  toble  amended 34325 

142.72—142.78  (Subpart  H)  Head- 
ing revised 

142.72  Heading,  introductory  text 
and  (d)  revised 

142.76      Heading.      Introductory 
text,   (b)   introductory   text, 
(c).  (d)  Introductory  text  (1) 
and  (e)  amended;  (f)  revised 
64344 

142.78  Heading  and  (a)  amended; 
(b),  (c)  and  (d)  removed;  (e) 
redesigrnated  as  (b) 64345 

143.4  (b)  revised 62470 

144.3  Amended 64345 

145.1  (h)  amended 64345 

145.52—145.58  (Subpart  E)  Head- 
ing amended 64345 

145.52  Heading,  introductory  text 

and  (d)  revised 64345 

145.56  Heading,  (b)  introductory 
text.  (c).  (d)  introductory 
text.  (1).  and  (e)  amended;  (f) 
revised 64345 

145.58  (b).  (c)  and  (d)  removed;  (e) 
redesignated  as  (b);  heading, 
(a)  and  new  (b)  amended 64345 

148.17  (b)  and  (c)  redesignated  as 
(d)  and  (e);  new  (b)  and  new 
(c)  added 45041 


172  Authority  citation  revised 45611 

172.3  Revised 4561 1 

172.43—172.59  (Subpart  C)  Added 

45612 

180.1  (h)  table  amended 46353 

180.105  Removed 39468 

180.139  Removed 44931 

180.156  Removed 35630 

180.205  (a)  table  amended 7458 

180.249  Amended 39466 

180.254  (c)  added 9780 

180.294   (a)   table   and   (b)  table 

amended 46354 

180.317  (a)  table  amended 4863 

180.378  (a)  introductory  text  re- 
vised   9784 

180.379  (a)  table  amended 9784 

180.408  (a)  table  amended 54820 

(a)  table  and  (b)  table  amended 
54824 

180.412  (a)  table  amended 4099 

180.415  (a)  table  amended 53745.  53750, 

54829 

180.417  (b)  table  revised 4095 

180.418  Introductory  text  amend- 
ed  9785 

180.422  Introductory  text  amend- 
ed  9785 

180.436  Table  amended 63257 

Table  amended 9785 

180.438  Table  amended 9785 

180.440  Revised 49825 

180.442  Revised 46192 

180.443  (a)  table  revised 54822 

180.447  (b)  table  revised 4093 

180.449  (a)  revised 49826 

(b)  Uble  revised 55590 

180.450  (a)  table  amended 44934 

180.455  Revised 42514 

180.459  Revised 44932 

180.461  Revised 39467 

180.466  Table  revised 9785 

180.472  Revised 61278 

(c)  added 61553 

(b)  corrected 378 

(a)  table  and  (b)  Introductory 

text  amended;  (d)  added 9783 

180.473  Added 35629 

(b)  revised 3647 

180.474  Added 39464 

180.475  Added 43492 

180.476  Added 59167 

180.477  Added 61280 

180.478  Added 66743 

180.479  Added 66743 

180.1001  (d)  table  corrected 35629 
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(d)  table  amended 38126 

(e)  table  amended .43494,  53746 

(c)  table  amended  ...43495,  43496,  54826 
(c)  table  and  (e)  table  amended 

44331,  53752,  61276 

(c)  table  and  (d)  table  amended 

44936 

(c)  table,  (d)  table  and  (e)  table 

amended 65722 

(e)  table  amended 6033 

(c)  table  amended 9782 

180.1020  Amended 4862 

180.1023  Revised 7459 

180.1039  Removed 44936 

180.1054  Revised 59165 

180.1104  Removed 44936 

180.1105  Removed 44936 

180.1106  Removed 44936 

180.1129  Added 43490 

180.1132  Added 54825 

180.1133  Added 53751 

180.1134  Added 49353 

180.1135  Added : 66741 

180.1139  Added 4097 

180.1140  Added 4097 

180.1141  Added 4097 

180.1142  Added 7457 

185.300  Revised 49826 

185.360  Added 46769 

185.700  Removed 35630 

186.900  Added 61278 

186.1250  (a)  revised 9786 

185.3225  Table  revised 9785 

185.5460    Introductory    text    re- 
vised   9785 

185.6900  Added 46769 

186  Order 54829 

186.300  (a)  revised 49826 

186.700  Removed 35630 

186.900  Added 61278 

186.1260  (a)  revised 9786 

186.1600  Removed 39466 

186.2800  Table  amended 4099 

186.3226  Table  revised 9786 

186.3325  Added 61280 

186.5860  Revised 59167 

192.00—192.04  (Subpart  A)  Table 

added 2866 

192.01  (a)    and    (e)    revised;    (g) 
through  (r)  added 2865 

192.02  Revised 2865 

192.03  Added 2866 

192.04  Added 2866 

192.11  (a)  revised;  (e)  added 2866 

192.12  (c)  added 2867 


192.20  (a)(2)  and  (3)  revised;  (b)(1) 
amended;  (a)(4)  and  (b)(4) 
added 2867 

192.21  Introductory  text  and  (b) 
revised;    (f)   redesignated   as 

(h);  new  (f)  and  (g)  added 2868 

192.22  (a)  and  (b)  revised;  (d) 
added 2868 

192  Appendix  I  added 2868 

227.6  (c)(2)  amended 52652 

227.27  (b)  amended 52652 

228.3  (b)  amended 61129 

228.12  (b)(70)  added 41254 

Removed 61 129 

228.14  Added 61 129 

228.15  Added 61 130 

(hXllXi)  revised 2699 

233.60—233.62  (Subpart  G)  Head- 
ing amended 64345 

233.60  Heading  revised;  introduc- 
tory text  amfiended 64345 

233.61  Heading  revised;  introduc- 
tory text,  (b)  introductory 
text,  (c)(2),  (d)  introductory 
text,  (1),  (e)  and  (f)  amended; 
(c)(3)  removed 64345 

233.62  Heading  and  (a)  amended; 
(b)  through  (e)  removed;  (f) 
redesignated  as  (b) 64346 

258  Authority  citation  revised 58789 

260.11  (a)  and  (b)  amended 62926 

(a)  amended 3096 

260.30  Introductory  text  and  (b) 
revised 48041 

260.31  (a)  introductory  text  and 
(b)  introductory  text  revised 
48041 

260.32  Introductory  text  revised 
48041 

260.33  Revised 48041 

260.106  (cKD   introductory   text, 

(3)  introductory  text,  (1)  in- 
troductory text,  (A)  and  (ii) 

introductory  text  revised 48042 

261  Determination 7366 

261.2  (e)(l)(iii)  revised 48041 

261.3  (c)(2)(ii)(B)  revised 38545 

(a)(2)(iv)(E)  amended; 

(a)(2)(iv)(F),          (G)          and 
(c)(2)(ii)(D)  added 7848 

261.4  (aX12)  added 38545 

261.6  (aX3)(v)  removed;  (a)(3Xvi) 

and     (vii)     redesignated     as 
(aX3Xv)      and      (vi);      new 

(aX3Xv)  revised 38545 

261.32  Table  amended 7849 
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261.33  (e)    table    and    (0    table 
amended 7849 

261  Appendix  IX  amended 47614.  52662 

Appendix  IX  amended 1746 

Appendixes      VII      and      Vm 
amended 7853 

262.34  (aXlXi).  (11)  and  (dK2)  re- 
vised  62926 

264.1  (gK6)  revised 46042 

264.13     (bK6)     amended:     (bK8) 

added 62926 

264.15  (b)(4)  amended 62926 

264.73  (b)(3)  and  (6)  revised 62926 

264.77  (c)  revised 62926 

264.179  Added 62926 

264.200  Added 62926 

264.232  Added 62926 

264.601  Introductory  text  amend- 
ed  62927 

264.1033  (kK2)  revised;  (m)  added 

62927 

264.1080—264.1091     (Subpart     CC) 

Added 62927 

265.1  (c)(10)  revised 46042 

(b)  amended 62934 

265.13     (bK6)     amended;      (bK8) 

added 62935 

265.15  (b)(4)  amended 62935 

265.73  (b)(3)  and  (6)  revised 62935 

265.77  (d)  revised 62935 

265.178  Added 62935 

265.202  Added 62935 

265.231  Added 62935 

265.1033  (J)(2)  revised:  (1)  added 62935 

265.1080—265.1091     (Subpart    CC) 

Added 62935 

266.20  (c)  added;  eff.  2-24-95 43500 

266.23  (a)  revised 46042 

266.100  (b)(3)  revised 36545 

266  Appendix  XIH  added 46042 

268.1  (cK3Kil).  (e)(4)  and  (5)  re- 
vised; (c)(3Klil)  added 

268.2  (g)  and  (1)  revised 

(1)  revised 244 

268.7  (aXD  Introductory  text, 
(11).  (iv).  (V).  (2X1XB).  (3Xvl). 
(8),  (b)(4Xll).  (d)  introductory 
text  and  (1)  revised;  (aXlXvl) 

and  (3Xvli)  added 244 

(a)  revised 47960 

(a)      and      (bX4Xli)      revised; 

(bX5Xl)  added 46043 

268.9  (a).  (dXlXl)  and  (11)  revised; 
(dXlXUl)    removed;    (d)(2Kl) 

and  (11)  added 46045 

(a)  and  (dK2XI)  revised 245 


268.38  Added 46045 

268.40  Revised 46046 

Table  revised 246 

268.41  (a)  table  amended;  eff.  2- 
24-95 43500 

Revised 46103 

268.42  Note  added;  (a)  introduc- 
tory text.  (cX2)  and  (d)  re- 
vised; Table  2  and  Table  3  re- 
moved  46103 

Table  1  amended 302 

268.43  Revised 46103 

268.45  (bK2)  revised 46103 

268.46  Revised 46103 

268.48  Added 46103 

Table  amended 302 

268  Appendix  IV  revised;  Appen- 
dix V  removed;  Appendix  X 
added 46107 

Appendix  X  amended 302 

270  Interpretation 6666 

270.4  (a)(2)  and  (3)  revised;  (aX4) 

added 62952 

270.14  (b)(5)  revised 62952 

270.15  (e)  added 62952 

270.16  (k)  added 62952 

270.17  (j)  added 62952 

270.27  Added 62952 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions   35266.  39967.  39971.  41979. 

43290.  51 115,  51 1 16.  51 122.  53753. 

55322.  55366,  56001,  56397,  56407. 

60910.  66200 

Technical  correction 56573 

Corrected 60666 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  2534,  2699,  3095,  4380 

271.1    (j)   Table    1    and    Table    2 

amended 46109 

(j)  Table  1  amended 62952 

(J)  Table  2  amended 62953 

(J)  table  amended 7856 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  52064.  561 14 

272.151  Added 52920 

272.1200  Removed 45967 

272.1201  Revised 45967 

272  Appendix  A  amended 45967,  52921 

281  State  underground  storage 
tank  program  authorizations 
10331 

282.66  Added 49212 

282  Appendix  A  amended 49213 
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300  Authority  citation  revised 47416 

Appendix  B  revised 65212 

300.1—300.7  (Subpart  A)  Revised 

47416 

300.5  Amended 35654 

300.100-300.185   (Subpart   B)  Re- 
vised  47424 

300.160  (c)  revised 35654 

300.200—300.220  (Subpart  C)  Re- 
vised  47440 

300.300—300.335  (Subpart  D)  Re- 
vised  47444 

300.400  (a)  revised 47447 

300.405  (a)  and  (f)(3)  revised 47447 

300.410  Revised 47446 

300.415  Revised 47446 

300.510  (c)(2)  and  (f)  revised 35654 

300.600—300.615  (Subpart  G)  Re- 
vised  47450 

300.700  (Subpart  H)  Revised 47452 

300.90(^300.920  (Subpart   J)   Re- 
vised  47453 

300  Appendix  B  amended 43291,  44634, 

45626.  46355,  46569,  46179,  54631, 

56409 

Appendix  C  revised 47456 

Appendix  E  added 47473 

Appendix  B  amended 4568.  8570.  8571 

302.4  Table  amended 7856 

350.16  Revised 43046 

355  Appendixes  A  and  B  amended 

51621 

372.10  (d)  added 61501 

372.22  (c)  revised 61501 

372.25  Introductory  text  revised 

61502 

372.27  Added  (0MB  number  pend- 
ing)  61502 

372.65  (c)  table  amended 34390 

(a)  and  (b)  amended 43050 

(a)  table,  (b)  table  and  (c)  teble 

amended 61473 

(a)  table  and  (b)  table  amended 

9301 

372.95  Added  (0MB  number  pend- 
ing)  61502 

501.11  (aXD  and  (bX2)  amended 
64346 

501.12  (g)  amended 64346 

501.22  Heading,  (a)  introductory 

text  and  (4)  amended 64346 

501.23  Heading,      introductory 
text,   (b)   introductory   text, 
(c).  (d)  introductory  text,  (1) 
and  (e)  amended;  (f)  revised 
64345 


501.24  Heading  and  (a)  amended; 

(b)  through  (e)  removed;  (f) 

redesignated  as  (b) 64346 

600  Author(ty  citation  revised 39649 

600.001-93  AWed 39649 

600.002-93  Added 39650 

600.004-77  Revised 39651 

600.006-89    (b)(l)(l)    revised;    (h) 

added 39652 

600.007-80   (f)   introductory   text 

revised 39652 

600.011-93  Added 39652 

600.101-93  Added 39652 

600.107-93  Added 39652 

600.111-93  Added 39652 

600.11^93   Added    (0MB    number 

pending) 39654 

(e)(1)  and  (g)  corrected 44795 

Introductory   text,   (a),    (b)(1). 

(2)  and  (d)  revised;  (c)(3)  and 

(h)  added 46537 

600.201-93  Added 39655 

600.206-93   Added   (0MB   number 

pending) 39655 

600.207-93   Added    (OMB    number 

pending) 39655 

600.209-95   Added   (OMB   number 

pending) 39656 

600.301-95  Added 39657 

600.307-95   Added    (OMB    number 

pending) 39657 

600.501-93  Added 39659 

600.502-81  (aXlXiii)  corrected 33914 

600.510-93   Added   (OMB   number 

pending) 39659 

600.511-80  (aXD  corrected 33914 

600.513-91  (a)  introductory  text, 

(2)  and  (bX2)(xii)  revised 39661 

600  Appendix  vm  revised 39661 

712.30  (w)  table  amended 60716 

716.120  (a)  table  amended 60716 

721.825  Added 43296 

721.3200  (bXl)  revised 39293 

721.3367  Removed 65246 

721.4820  (aX2Xi)  and  (ii)  revised 

39296 

721.5880  (aX2),  (bXD  and  (2)  re- 
vised  40260 

721.6193  Removed 65249 

721.6820  Added 39295 

721.8675  (aXlXiXD)  and  (2X1XD) 

revised 66747 

721.8700  (aXlXiXD)  and  (2XiXD) 

revised 66747 

721.8750  (aX2Xiv)  revised 66747 
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TITLE  40  Chapter  I -Con. 

721.8775      (aXlKlKD).       {2X1KD). 
(3X1KD)  and  (4KiKD)  revised 

66747 

721.8860  (aK2Kiv)  revised 6674« 

721.8875  (aX2)(lv)  revised 6674S 

721.8900  (aX2Xlv)  revised 66746 

749.68     Heading,     (a),     (b).     (c). 
(dXlO).  (11)  and  (gXD  revised 

42773 

766.35  (bX4Xl)  table  amended;  (f) 

revised 46356 

799  Clarincatlon 45629 

799.2155  (CK2X11XA)   and   (d)  re- 
vised  46367 

799.5000   Heading   revised;    table 

amended 36920 

Table  amended 59663 

Table  amended 4519,  5140 

799.5050  Removed 4616 

Proposed  Rules: 

1—799  (Ch.  I)  .33940.  44234.  46780.  46947. 

59168 

418.  7931,  10819 

2 „....60446 

4877 

9 49108 

31 53706 

32 65607 

36 43956 

49 43956 

60 43956.  58958.  67255 

51 .35292.  39501.  49877,  50718,  60740, 


52. 


...33941, 
35875, 
36128, 
37956, 
39715, 
41265, 
42540, 
43796. 
44390. 
46212, 
46602, 
47288, 
48410, 
48839. 
50536. 
51912, 
52947, 
54540, 
55824, 
60677, 
61570. 


34399, 
35883, 

36408, 
37957. 
39716. 

41416, 
42541, 
43797. 
44677, 
46213, 
46780, 
47578, 
48411, 
49229, 
50884. 
52495, 
53128, 
54544, 
56019, 
60740, 
62646, 


34401, 
36116, 
36731, 
38402, 
39995, 
41740, 
42788, 
44095, 
45653, 
46380, 
46948. 
47580. 
48415, 
49361, 
51153, 
52496, 
53389, 
54866, 
59189, 
60750, 
62649, 


5344.  7508 

35072,  35079. 
36120,36123. 
37018,  37190. 
38408,39311, 
40840,41263. 
41998,  42194. 
43520,  43521. 
44385,44386, 
46015.46019. 
46479,  46601, 
47104,47287. 
47827.  48195. 
48416,48582. 
50211,50533, 
51397,51521. 
52743,  52946. 
53626,  54419, 
55072.  55400, 
59734,  59739. 
60930,  60931, 
63069,  63286, 


53. 
55. 

87', 


63288.  63740.  63742.  64180,  64364. 

64365,  64640,  65000,  65523,  65744. 

65998.  66844.  66849 

.  86.  87,  88,  418,  2066,  2067,  2367,  2563. 

2565,  2568,  2717,  2718,  2912.  3361. 

3602,  3794,  5156,  5344,  5345,  5881. 

6049,  6051.  6062,  6467,  6687,  7154. 

7742,  7931,  7934,  8612,  8993,  8994, 

9802,  9810,  10340,  10341,  10533, 

10819,  10823 

58958.  672S5 

42194 

3603 


4877 

58 42541 

60 36130.  46381.  46602,  46780.  48198. 

48228,  48258,  48259,  60585,  60751. 
65744.  66844.  66850.  66852.  66856 

2369,  5344,  10654 

61 48259.  66844 

5344 

82 50536 

63 36130.  38949.  42788.  43523.  44955. 

51913.  53392.  53395,  54154,  54869. 
60101,62652,62681 

8333,  9802,  9812,  9813 

64 


5344 

70 37957.  42iM2.  43523.  43797,  44460. 

44572.  46948,  47105,  47828,  48845. 

49882,  50214,  50537,  52122,  52123, 

52743.  54869,  59974,  60104,  60931, 

60939,  63289 

2569,  2570,  2917.  4583,  5883,  8335 

72 60216 

75 42560 

80 86866 

8341 

81 36079.  37190.  37957.  38410,  40319. 

42198,  42541,  43956,  46019,  46479, 

46830,  47104,  48415,  48416,  49361, 

52496,  60577,  65000 

88,  2719.  3366.  9813.  10341 

82  41968.  42199.  49108.  52126.  56276. 

65006 

3002   7390 

85  Z'.Z'.'.'.47sii}.'4a6U  60446 

4877 

86 43074.  60446 

4877,  7404 

89 55930 

90 37454 

91 55930.  61571 

4878 

93 7606 
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95 44390 

122 44678.  49037.  60446 

4877 

123 „ 44678.  49037.  60446 

4877 

124 .' 41741 

131 4409S.  44678.  49037.  52496 

132 44678,  49037 

136 65878 

141 35891.  38668.  38832.  51522.  65578 

142 38668.  38832.  40458.  51522,  65578 

143 45891.  65578 

145 60446 

4877 

152 35662,  47289.  60519 

3796 

156 47582 

2848 

158 .^48416 

170 59192.  67255 

2820.  2826,  2830,  2842 

174 35662.  60519 

3796 
180. .!  ... ..!m663.  37019.  38i49.  38151739502. 
39504.  39505,  42560,  43526.  44956, 
49370.  49372.  53130,  53771,  54869. 
54871.  54872.  55605,  56027,  56452. 
56454,  60535.  60542.  60545,  61302. 
61859.  65744 

89.  2921.  3611,  3796,  3797,  5155,  6052, 

7509,  8612,  8615.  9815,  9816 
186 33941.  37537.  39505.  56454 

3607,  7511 

186 39505,  56454 

7511 

194 5766 

228 53951 

3186 

230 419 

233 60446 

4877 

237 44798 

258 51523,  52498 

260 38288.  47583.  60446 

4877 

261 38288,  47583,  66072,  67256 

6054,  7513,  10052 

264 51523.  55778 

266 51523.  55778 

266 67256 

10052 

268 41741,  44684.  67256 

10062 

270 41741.  55778.  60446 

4877 


271 53132,  55778,  60446.  66072 

4877.7613 

273 38288.  47583 

281 37454,  40507,  53955,  60446 

4586,4877 

300 37200.  43314.  44689.  50884.  51933. 

52747.  52949,  53773.  55606.  64644 

422.  3189.  7934,  8212.  8616 

302 66072 

7513 

350 60446 

4877 

355 51816 

372 38524.  49888 

403 60446 

4877 


430. 
435. 
437. 


.9813 

.9428 
.5464 


700 _ 45526.  54420 

704 60446 

4877 


707. 


710.. 


.60446 

....4877 
.60446 

....4877 


712 60446 

4877 

716 60446 

4877 


717, 


720. 


60446 

4877 

.45526.  54420.  60446 
4877 


721 39311,  40001.  43079,  45526,  49484. 

50537,  54420.  54874,  59974,  63299. 

64365.  65289,  65291 

723 45526.  54420.  60446 

4877,  10053 

726 45526,  54420 

745 45872, 47832,  49373,  49890,  54420, 

54984.  65989 
750 : 60446 

4877 

761 62788.  62875 

7742 

763 54746.  60945 

790 60446 

4877 
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TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committee  foe  Pur- 
chase From  People  Who  Are 
Blind  or  Severely  Disabled 
(Parts  51-1-51-99) 

51-2.2  (b)  amended S9341 

51-2.3  Revised S9341 

51-2.4  Introductory  text,  (a),  (b). 
(c).  (a)  Introductory  text,  (1), 
(2).  and  (3)  redesignated  as 
(a)  introductory  text.  (1).  (2). 
(3).  (4)  introductory  text,  (i) 
and  (11);  new  (a)  introductory 
text,  (4)  introductory  text, 
(i)  and  (11)  revised;  new  (b) 

added:  (d)  removed 59341 

51-2.5  Revised 59342 

51-2.6  Existing  text  redesignated 

as  (a);  (b)  added 59342 

51-2.7  Revised 59342 

51-3.2  (d)  revised;  (e)  through  (m) 
redesignated  as   (f)   through 

(n);  new  (e)  added 59342 

51-3.3  Revised 59342 

51-4.2  (aXl)  introductory  text 
and    (2)    introductory     text 

amended 59342 

61-4.3  (b)(6)  and  (cKD  amended 

59343 

51-4.5  Heading  revised 59343 

51-5.2  Heading  and  (a)  revised; 

(e)  amended 59343 

51^.3  (a)  amended;  (c)  added 59343 

51-5.4  (d)  revised;  (f)(1)  amended 

59343 

51-5.5  (b)  revised 59343 

51-5.6  Revised 59343 

51-6.8  Heading  revised 59343 

51-6.2  (f)  amended 59343 

61-6.4  (a),  (b),  (c)(3)  and  (4).  (d) 

revised;  (e)  amended 59343 

51-6.8  (e)  added 59344 

61-6.12  (a),  (c)  and  (d)  revised;  (e) 

added 59344 

61-6.13  Revised 59344 

51-8.1  Revised 59344 

61-«.3  (b)  removed;  (c)  through  (1) 
redesignated  as  (b)  through 
(h);    introductory    text    and 

new  (b)  revised 59344 

61-8.4  Revised 59344 

51-8.6  (a)  amended 59345 

61-«.7  (e)  amended 59345 


61-8.1(Ka)  through  (d)  amended 59345 

61-«.ll  (a)  amended 59345 

51-«.14  (c)  revised 59345 

61-9  Authority  citation  revised 

59345 

51-9.405  Amended 59345 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity, Department  of  Labor 
(Parts  60-1-60-999) 

60-260  Authority  citation  revised 

60-250.2  Amended 1987 

60-260.4  (b)  and  (h)  revised 1987 

Chapter  1 0 1  —  Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-6.600—101-6.605  (Subpart  101- 

6.6)  Added 54531 

101-9  Added 62601 

101-17—101-21  (Subchapter  D  Ap- 
pendix) Temporary  Reg.  D-76 

added 50508 

101-37—101-41     (Subchapter     O) 
Temporary     Reg.,     Rev.      1 

added 7129 

101-37.100  (Subpart  101-37.1)  Re- 
vised   3548 

101-37.200—101-37.205        (Subpart 

101-37.2)  Revised 3560 

101-37.300—101-37.305        (Subpart 

101-37.3)  Revised 3552 

101-37.401  Removed 3552 

101-37.404  Revised 3552 

101-37.408  Revised 3563 

101-37.500—101-37.606        (Subpart 

101-37.5)  Revised 3653 

101-37.1101  Removed 3564 

101-38.202-4  Revised 41410 

101-38.800—101-38.801         (Subpart 

101-38.8)  Heading  revised 4141 1 

101-38.800  Revised 4141 1 

101-38.801  Revised 4141 1 

101-38.4900  Revised 41411 

101-38.4901  Revised 41411 

101-38.4902  Removed 41411 

101-37—101-41  (Subchapter  G  Ap- 
pendix) Temporary  Reg.  (3-67 

added 41412 

Temporary  reg.  (3-54  added 42514 
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101-46.001     Removed;     new     101- 
45.001  redesignated  from  101- 

46.002 50696 

101-45.001-1  Removed 50696 

101-45.001-2  Removed 50696 

101^5.001-3  Removed 50696 

101-45.001-4  Removed 50696 

101-45.001-5  Removed 50696 

101-45.001-6  Removed 50696 

101-45.001-7  Removed 50696 

101-45.002   Redesignated   as    101- 

45.001 50696 

101-45.103-1  Revised 50696 

101-45.103-2  Revised 50696 

101-45.103-3  Added 50697 

101-45.103-4  Added 50697 

101-45.105-3  Revised 50697 

101-45.301  Removed 50697 

101-46.303  Introductory  text  re- 
vised  50697 

101.46.304-3  Removed 50697 

101-45.304-6  Revised 50697 

101-45.304-7  (a)(4)  removed;  (c)  re- 
vised  50697 

101-45.304-8     Introductory     text 

and  (a)  revised 50697 

101-45.400—101-45.402        (Subpart 

101-46.4)  Added 60561 

101-45.4701  Revised 50698 

101-46.001     Removed;     new     101- 
46.001  redesignated  from  101- 

46.002 50698 

101-46.(X)2   Redesignated   as    101- 

46.001 50698 

101-46.003  Removed 50698 

101^6.004  Removed 50698 

101-^6.005  Removed 50698 

101-46.202  (b)(l)(ili)  revised 50698 

101-46.300  Revised 50698 

101-46.305  Revised 50698 

Chapter  105— (Toneral  Services 
Administration  (Parts  105- 
1-105-999) 

105-72  Added 47268 

Chapter  1 14-Department  of  the 
Interior  (Parts  114-1-114-99) 

114-61  Heading  revised 3665 

114-^1.100  Revised 3555 

114-61.101  Removed 3555 

114-51.102  Removed 3555 

114-61.200—114-61.203        (Subpart 

114-61.2)  Removed 3555 


114-51.300—114-^1.303        (Subpart 

114-61.3)  Removed 3666 

114-52  Removed 3655 

Chapter  201— Federal  Information 
Resources  Management  Regu- 
lation (Parts  201-1-201-99) 

201-1.002-2  (d)  and  (e)  redesig- 
nated as  (e)  and  (0;  new  (d) 
and  (g)  added;  new  (0  revised 
66203 

201-1.002-3  Added 66203 

201-3.001  (b)(1)  revised 66203 

201-3.402  (b)  amended 61282 

(b)  corrected 2029,  7715 

201-4.001  Amended 61282 

201-9.202-1  (b)(7)  amended 61282 

(b)(7)  corrected 2029,  7716 

201-9.202-2  (b)(l)(lx)  amended 61282 

(bXlKlx)  corrected 2029,  7715 

201-18.003  Amended 61282 

Corrected 2029,  7715 

201-20.203-2  (c)  revised 66203 

201-20.303  (d)(2)  amended 61282 

(d)(2)  corrected 2029,  7716 

201-20.305    (a)(3)    revised;    (a)(5) 

and  (6)  added;  interim S3361 

(a)(7)  added 61282 

(a)(7)  corrected 2030,  7716 

201-20.306-1  Introductory  text 
and  (c)  removed;  (a)(1)  intro- 
ductory text,  (3)  and  (b)  re- 
vised; interim 53362 

(a)(1)  revised;  (c)  added 61282 

201-21.403  (a)(2)(ii) 61283 

(a)(2)(iii)  corrected 2030 

(a)(2)(ii)  corrected 7716 

201-21.603  (d)(1)  and  (3)  amended 

61283 

(d)(1)  and  (3)  corrected 2030,  7716 

201-21.604  (a)  amended 61283 

(a)  corrected 2030,  7716 

201-23.003  (a)  and  (c)  amended 61283 

(a)  and  (c)  corrected 2030.  7716 

201-24.101-2  (a)  introductory  text 

amended 61283 

201-24.101-3  (a)  amended;  (d)  re- 
vised; (g)  added 61283 

201-24.102  (c)(2)  amended 61283 

201-24.104  Removed 61283 

201-37.104-1  (b)(3)  corrected 2030 

201-39.5  Removed 10509 

201-39.001  (b)  revised 61283 

(b)  corrected 2030,  7716 

201-39.101-3  (b)(4)  and  (5)  redesig- 
nated as  (b)(6)  and  (6);  new 
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TITLE  41    Choptof  201-Con. 

(b)(4)    and    (7)    added;    new 

(b)(6)  revised 66203 

201-39.101-6  (b)  amended 61283 

(b)  corrected .2030,  7716 

201-39.104-1  (b)(3)  amended 61283 

(bX3)  corrected 7716 

201-39.601-2  Removed 10509 

201-39.802  Revised 61283 

201-39.802-1  Revised 61283 

201-39.802-2  Revised 61283 

201-39.802-3  Revised 61284 

201-39.803-3  Revised 10609 

201-39.1402-1  (b)  revised 66204 

201-39.1501-1  (b)  revised 66204 

201-39.3304-1  Revised 61284 

Corrected 2000.  7716 

Chapter      201      FIRMR      Index 

amended 61284 

FIRMR  Index  amended 10510 

Chapter  301— Travel  Allowar>ces 
(Parts  301-1-301-99) 

301-1.3  (a)  and  (cXD  revised 46192 

301-1.101  (b)(4)  added 46193 

301-1.202  Heading  revised;   (a)(5) 

and  (b)(6)  added 46193 

301-1.205  (e)  added 46193 

301-4.2  (a)  revised:  (b)  removed: 
(c)  and  (d)  redesignated  as 
(b)  and  (c);  new  (c)  amended 

66626 

301-4.4  Amended 66626 

301-7.2  (a)(4)  added;  (b)  revised 46193 

301-8.3  (c)  revised 43500 

301-8.5  (a)(4)  added 46194 

301-11.2  Revised 46194 

301-16.2  (g)  removed 46194 

301-16.3  Revised 46194 

301-16.4  (c)(1)  revised 46195 


301-17  Added 46195 

Chapter  301  Appendix  A  revised 

65682 

Appendix  A  corrected 4477 

Chapter  302— Relocation 
Allowances  (Parts  302-1—302-99) 

302-2.3     (c)     introductory     text 

amended 66626 

302-6.2  (gr)(l)  and  (2)  amended 46357 

302-11  Appendixes  A  through  D 

amended 2536 

Proposed  Rules: 

51-2 3M18 

51-^ 38318 

51-4 38318 

51-6 SM18 

51-6 38318 

51-8 38318 

51-9 38318 

101-20 46951 

106-68 65607 

105-71 53706 

201-1 62695 

201-2 62695 

201-3 62695 

201^ 62695 

201-6 62695 

201-7 62695 

201-9 62695 

201-17 62695 

201-18 62695 

201-20 62695 

201-21 62695 

201-22 62695 

201-24 62695 

201-39 62695 
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TITLE  42-PUBLIC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 

Page 

52e.l  (a)(1)  and  (b)  revised 59372 

52e.8  Amended 59372 

57.4101—57.4116  (Subpart  PP)  Au- 
thority citation  revised 63902 

57.4101  Revised 63902 

57.4102  Amended 63902 

57.4105  (d),  (e)  and  (f)  introduc- 
tory text  revised 63902 

57.4106  (a)  introductory  text  and 

(5)  revised 63902 

57.4111  Removed;  new  57.4111  re- 
designated from  57.4112 63902 

57.4112  Redesignated  as  57.4111 63902 

Redesignated  from  57.4113 63903 

57.4113  Redesignated  as  57.4112; 
new  57.4113  redesignated 
from  57.4114 63903 

57.4114  Redesignated  as  57.4113; 
new  57.4114  redesignated 
from  57.4115  and  revised 63903 

57.4115  Redesignated  as  57.4114; 
new  57.4115  redesignated 
from  57.4116 63903 

57.4116  Redesignated  as  57.4115 63903 

59a.5     (b)      introductory      text 

amended 59168 

63  Re  vised 10716 

65  Authority  citation  revised 64141 

65.1  (a),  (b)  concluding  text  and 
(c)  Introductory  text  revised 
64141 

65.2  Amended 64141 

65.4  (b)  revised 64141 

65.5  (b)  revised 64141 

100  Authority  citation  revised 7693 

100.1  Revised 7693 

100.2  Amended 7693 

100.3  Added 7694 

Chapter  iV— Health  Care  Financ- 
ing Administration,  DepKirtment 
of  Health  and  Human  Services 
(Parts  400-499) 

400.310    Table    amended     (0MB 

numbers) 51128 

Table  amended  (0MB  numbers) 

2326 

401  Authority  citation  revised 56232 


401.130  (b)(17)  revised 56232 

401.133  Introductory  text  revised 

56232 

403.500—403.512  (Subpart  E)  Au- 
thority citation  revised .51128 

403.500  Revised 51 128 

403.501  Added 51 129 

403.502  Revised 51 129 

403.504  Revised 51 129 

403.506  Removed 51 129 

403.508  Revised 51 129 

403.510  Added 51 129 

403.512  Added 51 129 

405.1411—405.1416  (Subpart  N)  Re- 
designated as  486.100—486.110 
Subpart  C 2326 

406.1413  (a)(1)  amended 64152 

405.1701—405.1726      Undesignated 

center  heading  removed 2326 

405.1701  Redesignated  as  485.701 
2326 

405.1702  Introductory  text  re- 
moved; (a)  through  (m)  re- 
designated as  485.705(a), 
485.703(a),  (b),  485.705(b) 
through  (e),  485.703(c),  (d), 
485.703(f).  (g).  485.703(e)  and 
485.705(h) 2326 

405.1715  Redesignated  as  485.707 
2326 

405.1716  Redesignated  as  485.709 

405.1717  Redesignated  as  485.711 

405.1718  Redesignated  as  485.713 

405.1719  Redesignated  as  485.715 

405.1720  Redesignated  as  485.717 

405.1721  Redesignated  as  485.719 

405.1722  Redesignated  as  485.721 

405.1723  Redesignated  as  485.723 

405.1724  Redesignated  as  485.725 

405.1725  Redesignated  as  485.727 

405.1726  Redesignated  as  485.729 


.2326 


.2326 


.2326 


.2326 


.2326 


.2326 


.2326 


.2326 


.2326 


.2326 


...2326 
405.1730—405.1737      Undesignated 

center  heading  removed 2326 

405.1730  Redesignated  as  486.150 
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.2326 


.2326 


.2326 


.2326 


.2326 


.2326 


TITLE  42  Chapter  IV-Con. 

405.1731  Reucsienated  as  486.151 

405.1732  Redeslffnated  as  486.153 

405.1733  Redeslgrnated  as  486.155 

405.1734  Redeslgrnated  as  486.157 

405.1735  Redesignated  as  486.159 

405.1736  Redesignated  as  486.161 

405.1737  Redesignated  as  486.163 
2326 

409  Authority  citation  revised 65493 

409.32  (a)  revised 65493 

409.40  Revised 65494 

409.41  Revised 65494 

409.42  Revised 65494 

409.43  Revised 65494 

409.44  Revised 65494 

409.45  Added 65495 

409.46  Redesignated    as    408.50; 
new  409.46  added 65496 

409.47  Added 65496 

409.48  Added 65497 

409.49  Added 65497 

409.50  Redesignated  ft-om  408.46 
65496 

410  Authority  citation  revised 63462 

Technical  correction 46 

Authority  citation  revised 2329 

410.1  (a)  amended 63462 

410.10  (u)  added 8955 

410.31  Added 8955 

410.60  (a)(3)(li)  amended 2329 

410.152  (b)(4)  revised 63462 

412  Technical  correction 64153 

413  Technical  correction 64153 

413.125  Added 65497 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63463 

414.2  Amended 63463 

414.4  Revised 63463 

414.39  Added 63463 

(b)(2)  corrected 49 

414.314  (c)  revised;  (d)  removed 63463 

417  Authority  citation  revised 59941 

417.440  (f)  added 59941 

417.454  (b)  redesignated  as  (c);  (a) 
heading,     new    (b)    and    (c) 

heading  added 59941 

417.600  Amended 59941 

417.604  (a)  and  (b)  amended 59941 

417.605  Added 59941 

417.606  Revised 59941 

Note:  Botdtac*  pog*  nunnbon  Indlcat*  1994  chongM 


417.608  Heading,  (a)  and  (c)  re- 
vised   59942 

417.610     Heading,      introductory 

text  and  (b)  revised 59942 

417.612  Heading  and  text  amend- 
ed  59941 

417.614  Revised 59942 

417.616  (a)(1).  (b).  (c)(1)  and  (2)  In- 
troductory text  revised 59942 

417.618  Amended 59942 

417.620  Revised 59942 

417.622  (b)  amended 59941 

(a)  revised 59942 

417.630  Revised 59942 

417.638  Revised 59942 

417.801     (b)(6)     redesignated     as 

(b)(7);  new  (b)(6)  added 59943 

417.830  Added 59943 

417.832  Added 59943 

417.834  Added 59943 

417.836  Added 59943 

417.838  Added 59943 

417.840  Added 59943 

418  Authority  citation  revised 65497 

418.202  (g)  revised 65497 

431.115  (c)  revised 56232 

431.151—431.154        (Subpart        D) 

Heading  revised 56232 

431.151  Revised 56232 

431.152  Revised 56232 

431.153  Revised 56232 

431.154  Section  heading  and  (a) 
revised 56233 

431.610  (a)(3)  added;  (g)  introduc- 
tory text  and  (2)  revised 56233 

435.115  (f),  (g)  and  (h)  added 59376 

435.1009  Amended:   (b)  introduc- 
tory text  and  (4)  revised 56233 

436.114  (f).  (g)  and  (h)  added 59377 

440.40  Revised 56233 

440.140  Revised 56234 

440.150  Revised 56234 

440.155  Added 56234 

441.11  Revised 56234 

442  Heading  revised 56235 

442.1  (a)  revised 56235 

442.2  Amended 56235 

442.12  (c)  revised 56235 

442.13  (b)  and  (c)  revised 56235 

442.14  (b)(2)  revised 56235 

442.15  Heading    revised;    (d)   re- 
moved  56235 

442.16  Heading  revised 56235 

442.30  (a)(1).  (2).  (4)  and  (7)  re- 
vised   56235 

442.40  Heading  and  (b)(1),  (2)(il) 

and  (c)(1)  revised 56236 
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442.42  (a)  revised 56236 

442.100—442.119  (Subpart  C)  Head- 
ing revised 56236 

442.101  (d)(1)  and  (2)  amended 56236 

442.105     Heading,      introductory 
text,  (c)(1)  and  (d)(1)  revised 
56236 

442.109  Heading  revised 56236 

442.110  Heading  and  (a)  revised 56236 

442.116  Removed 56236 

442.117  Heading  and  (a)  revised 56236 

442.118  Heading,  (a),  (b)(1)  and 
(3)(i)  revised;  (c)  removed 56236 

442.119  Heading,  (a)(1)  and  (b)(1) 
revised 56236 

447.280  Revised 56237 

482.21  (b)  revised 64152 

482.22  (b)(3)  revised 64152 

482.43  Added 64152 

483  Authority  citation  revised 56237 

483.75  Heading  revised 56237 

484  Authority  citation  revised 65498 

Authority  citation  revised 2329 

484.18  (c)  revised 65498 

484.36  (b)(2)(iii),  (c)  and  (d)  re- 
vised  65498 

484.38  Amended 2329 

484.48  Introductory  text  revised 

65498 

485  Authority  citation  revised 2327 

Heading  revised 2327 

485.70  (e)  and  (m)  amended 2327 

485.701^185.729        (Subpart        H) 

Heading  added 2327 

485.701        Redesignated        from 

405.1701 2326 

Revised 2327 

485.703  (a)  through  (e)  redesig- 
nated   from    405.1702(b).    (c). 

(h),  (i)  and  (1) 2326 

Heading  revised;  amended 2327 

485.705  (a)  through  (h)  redesig- 
nated from  405.1702(a),  (d) 
through  (g),  (j),  (k)  and  (m) 

2326 

Heading  and  introductory  text 

added 2327 

485.707        Redesignated        from 

405.1715 2326 

Heading,      introductory      text 

and  (a)  amended 2327 

485.709        Redesignated        ftom 

405.1716 2326 

(b)  revised;  (c)  and  (d)  amended 
2327 


485.711        Redeslgrnated        fl-om 

405.1717 2326 

(a)  Introductory  text,  (b)(3) 
and  (c)  amended;  (b)(1)  and 

(4)  revised 2327 

485.713        Redesignated        fl'om 

405.1718 2326 

Introductory  text  and  (a)(2)  re- 
vised; (a)(1)  Introductory 
text.  (1),  (b)  and  (d)  amended 

2327 

485.715        Redesignated        from 

405.1719 2326 

Heading  amended 2327 

(a),  (b)  and  (c)  amended 2328 

485.717        Redeslgrnated        fi-om 

405.1720 2326 

Introductory  text  and  (b)  re- 
vised; (a)  amended 2328 

485.719        Redesignated        from 

405.1721 2326 

(a)  amended;  (b)  revised 2328 

485.721         Redesignated        from 

405.1722 2326 

Heading  amended 2327 

(bXD  through  (6),  (c).  (d)  intro- 
ductory text,  (1),  (2)  intro- 
ductory text  and  (1)  amended 

2328 

485.723        Redesignated        from 

405.1723 2326 

Heading  amended 2327 

(a)(2),    (b)    introductory    text, 

(1).  (2)  and  (c)(2)  amended 2328 

485.725        Redesignated        from 

405.1724 2326 

(b)  revised;  (c)  redesignated  In 
part  as  (c)(1)  and  In  part  as 
(2);  new  (cXD.  (2)  and  (e) 
amended 2328 

485.727         Redesignated         firom 

405.1725 2326 

Heading  amended 2327 

Introductory  text  amended 2329 

485.729        Redesignated        from 

405.1726 2326 

Heading  amended 2327 

Introductory  text,  (a)  and  (b) 

amended 2329 

486  Added 2329 

486.100-486.110  (Subpart  C)  Re- 
deslgrnated fl'om 
405.1411—405.1416  Subpart  N 

2326 

486.150        Redesignated        f^om 

405.1730 2326 
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TrrLE42  Chap(«r  IV-Con. 

Revl»ed 2329 

486.151         Redesiernated         ttom 

406.1731 2326 

Revised 2329 

486.153        Redesignated        firom 

406.1732 2326 

Heading  amended 2329 

486.155        Redesignated         trom 

406.1733 2326 

Heading,  (a)  Introductory  text 

and  (bK4)  amended 2329 

486.157        Redesignated        trom 

406.1734 2326 

Heading  amended 2329 

486.159        Redesignated        from 

406.1736 2326 

Revised 2329 

486.161        Redesignated        from 

405.1736 2326 

Heading  amended 2329 

486.163        Redesignated        from 

406.1737 2326 

Introductory  text,  (b)  and  (c) 

amended;  (d)  revised 2329 

488  Technical  correction 52862 

Authority  citation  revised 56237 

Heading  revised ; 56237 

488.11  (b)  revised 56237 

488  14  Revised 56237 

488.18  (a)  and  (b)  revised 56237 

488,20  (a)  revised 56237 

488.24  Revised 56237 

488.26  Revised 56237 

488.28  Revised 56238 

488.50  Removed 56238 

488.300—488.336        (Subpart        E) 

Added 56238 

488.400—488.466        (Subpart        F) 

Added 56243 

489  Technical  correction 52862 

Authority  citation  revised 56250 

Heading  revised 56250 

489.3  Amended 56250 

489.11  (c)(3)  removed 56251 

489.12  (a)  revised 56251 

489.13  Revised 56251 

489.15  Removed 56251 

489.16  Removed 56251 

489.18  (d)  revised 56251 

489.53  (aK13)  added;  (b)  removed; 

(c)  revised 56251 

489.60  Removed 56251 

489.62  Removed 56251 

489.64  Removed 56251 

489.66  Removed 56251 

493  Authority  citation  revised 62609 


493.865  (a)  amended 62609 

493.1202  Heading  revised 62609 

493.1203  Heading  revised 62609 

493.1443     (bX3)(il)     introductory 

text  and  (C)  amended 62609 

498  Authority  citation  revised 56251 

Heading  revised 56251 

Authority  citation  revised 2330 

498.1  (h)  added 56251 

498.2  Amended 56251 

498.3  (b)(7).  (dXD  and  (10)  revised; 
(dXll)  and  (12)  redesignated 
as  (dX13)  and  (14);  (bX12). 
(13).  new  (dXll)  and  new  (12) 
added 56251 

(bX6)  amended 2330 

498.4  Added 56252 

498.5  (fXl).  (1X2)  and  (jXD  revised 
56252 

498.61  Revised 56252 

Chapter  V— Offlco  of  Inspector 
Generol-Heoltti  Core,  Depart- 
ment of  Heoith  and  Human 
Services  (Parts  1000—1999) 

1003  Technical  correction 52862 

Proposed  Rules: 

36 67592 

51 64367 

4946 

52a 9560 

60 .59193 

63a 4742 

400—199  (Ch.  IV) 67264.  67265 

418 52129 

431 60109 

440 59624 

441 69624 

447 5W24 

482 7514 

483 59624 

1003 61571 

TITLE  43- PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  tt^  Interior  (Parts  1  —  199) 

2   Appendix   B   correctly   added; 

CFR  correction 10030 

4.477  (a)  removed;  (b)  amended 

9958 
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4.1105  (aX2)  introductory  text  re- 
vised  54362 

4.1370—4.1377  Undesignated  cen- 
ter heading  added 54362 

4.1370  Added 54362 

4.1371  Added 54362 

4.1372  Added 54362 

4.1373  Added 54362 

(a)  corrected 56573 

4.1374  Added .* 54362 

4.1375  Added 54362 

4.1376  Added 54362 

4.1377  Added 54363 

4.1380—4.1387  Undesignated  cen- 
ter heading  added 54363 

4.1380  Added 54363 

4.1381  Added 54363 

4.1382  Added 54363 

4.1383  Added 54363 

4.1384  Added .'. 54364 

4.1385  Added 54364 

4.1386  Added 54364 

4.1387  Added 54364 

7  Authority  citation  revised 5260 

7.1  (a)  amended 5260 

7.3  (a)(6)  added:  (i)  revised 6260 

7.4  Heading  and  (a)  revised;  (c) 
added 5260 

7.7  (b)(4)  added 6260.  5261 

7.13  (e)  added 6260,  5261 

7.19  Revised 5260.  5261 

7.20  Added 5260,  5261 

7.21  Added 6260.  5261 

12  Authority  citation  revised 65499 

Notice 9786 

12.700  Revised 65499 

12.710  (a),  (b)  and  (c)  revised 65500 

18  Notice 9786 

Ctiapter  I— Bureau  of  Reclama- 
tion, Department  of  ttie  Interior 
(Parts  200-499) 

426  Authority  citation  revised 10036 

426.24  Redesignated    as    426.25; 

new  426.24  added 10036 

426.25  Redesignated  from  426.24 
10036 

Ctiapter  II— Bureau  of  Land  Man- 
agement, Dejxirtment  of  tt>e  In- 
terior (Parts  1000-9999) 

1780  Authority  citation  revised 

■••■••■••■•••••■••iRTOo 

1784.0^  (d)  amended 9958 


1784.2-1  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

9958 

1784.2-2  (aXD  and  (b)  revised;  (c) 

added  9958 

1784.3  (a).  "'(b)(3)'.''(4).'  (5).  (c).""(d) 
and  (g)  removed;  (b)(1)  and 
(2)  redesigrnated  as  (a)(1)  and 
(2);  (b)  removed;  (e)  and  (f) 
redesignated  as  (b)  and  (c); 
new     (aXD     and     new     (c) 

amended;  new  (d)  added 9958 

1784.5-1  Amended 9958 

1784.6-2  Amended 9958 

1784.6  Revised 9958 

1784.6-1  Revised ...9958 

1784.6-2  Added 9959 

1784.6-4  Removed 9960 

1784.6-5  Removed 9960 

4100  Authority  citation  revised 

9960 

4100.0-2  Revised 9960 

4100.0-5  Amended 9960 

4100.0-7  Revised 9962 

4100.0-9  Added  (0MB  numbers) 9962 

4110.1  Introductory  text.  (a),  (b) 
and  (c)  redesignated  as  (a) 
introductory  text.  (1).  (2)  and 
(3);  new  (a)  introductory  text 
revised;  new  (b),  new  (c)  and 

new  (d)  added 9962 

4110.1-1  Revised 9962 

4110.2-1  (aXD,  (2)  and  (c)  revised 

9962 

4110.2-2  Heading  and  (a)  revised; 

(c)  amended 9962 

4110.2-3  (aXD  revised;  (b)  amend- 
ed;   (f)   redesignated   as   (g); 

new  (f)  added 9963 

4110.2-4  Revised 9963 

4110.3  Revised 9963 

4110.3-1  Heading,  (a),  (c)  Intro- 
ductory text  and  (1)  revised; 

(b)  and  (cX2)  amended 9963 

4110.3-2  Heading  and  (b)  revised; 

(a)  amended;  (c)  removed 9963 

4110.3-3  Revised 9963 

4110.4-2  (aXD  and  (2)  revised 9963 

4120.2  Revised 9964 

4120.3-1  (b)  and  (e)  amended;  (f) 

added 9964 

4120.3-2  Revised 9964 

4120.3-3  (a)  amended;  (b)  and  (c) 

revised 9964 

4120.3-8  Added 9965 

4120.3-9  Added 9966 
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TITLE  43  ChaptM  ll-Con. 

4120.5  Added 9966 

4120.&-1  Added 9966 

4120.5-2  Added 9966 

4130.1  Redesl^ated   as  4130.1-1; 

new  4130.1  added 9965 

4130.1-1  Redesignated  as  4130.4; 
new  4130.1-1  redeslgiiated 
ft-om  4130.1;  heading  revised 

9965 

4130.1-2  (b)  revised;  (e)  amended; 

(g)  and  (h)  added 9966 

4130.2  (b)  through  (e)  redesig- 
nated as  (c),  (d).  (e)  and  (i); 
(a)  and  new  (d)  revised;  new 

(b).  (f).  (g)  and  (h)  added 9966 

4130.3  Redesignated  as  4130.5; 
new  4130.3  redesignated  ft-om 
4130.6 9965 

Revised 9966 

4130.3-1  (a)  amended;  (c)  added 


4130.3-2  (f)  revised;  (g)  amended; 

(h)  added 9966 

4130.3-3  Revised 9966 

4130.4     Redesignated    as    4130.6; 

new  4130.4  redesignated  from 

4130.1-1 9965 

Heading  and  (b)  revised 9966 

4130.4-1  Redesignated  as  4130.6-1 

9965 


4130.4-2  Redesignated  as  4130.6-2 
4130.4-3  Redesignated  as  4130.6-3 
4130.4-4  Redesignated  as  4130.6-4 


.9966 


.9965 


.9965 


4130.5  Redesignated  as  4130.7; 
new  4130.5  redesignated  ft-om 
4130.3 9965 

Elxlsting  text  designated  as  (a); 
(b)  added 9966 

4130.6  Redesignated  as  4130.3; 
new  4130.6  redesignated  trom 
4130.4 9965 

4130.6-1  Redesignated  as  4130.3-1; 
new     4130.6-1     redesignated 

ft-om  4130.4-1 9965 

(a)  revised 9967 

4130.6-2  Redesignated  as  4130.3-2; 
new      4130.6-2      redesignated 

ft-om  4130.4-2 9965 

Amended 9967 

4130.6-3  Redesignated  as  4130.3-3; 
new      4130.6-3      redesignated 

from  4130.4-3 9965 

Revised 9967 


4130.6-4        Redesignated       ft-om 

4130.4-4 

4130.7     Redesignated    as    4130.8; 
new  4130.7  redesignated  ft-om 

4130.5 9965 

(d)  revised;  (f)  added 9967 

4130.7-1  Redesignated  as  4130.8-1 

.9966 


4130.7-2  Redesignated  as  4130.8-2 
4130.7-3  Redesignated  as  4130.8-3 


.9965 


.9965 


4130.8  Redesignated  as  4130.9; 
new  4130.8  redesignated  ftrom 
4130.7 9966 

4130.8-1        Redesignated        ft-om 

4130.7-1 9966 

(c)  revised;  (d)  and  (e)  redesig- 
nated as  (e)  and  (f);  new  (d) 
added;  new  (e)  amended 9967 

4130.8-2        Redesignated        ft-om 

4130.7-2 9965 

4130.8-3        Redesignated        ftrom 

4130.7-3 9965 

Amended 9967 

4130.9  Redesignated  from  4130.8 
9965 

4140.1  (a)  Introductory  text,  (2), 
(6).  (b)  Introductory  text, 
(IKi).  (5),  (7),  (9)  and  (10)  re- 
vised; (b)(ll)  and  (c)  added 9968 

4150.1  Existing  text  in  part  des- 
ignated as  (b);  (a)  added 9968 

4150.2  (b)  redesignated  as  (c);  new 

(b)  and  (d)  added 9968 

4150.3  Introductory  text  and  (c) 
amended;  (a)  added 9968 

4160.1  Revised 9968 

4160.1-1  Removed 9969 

4160.1-2  Removed 9969 

4160.3  (a)  and  (c)  revised;  (b) 
amended;  (d),  (e)  and  (f) 
added 9969 

4160.4  Revised 9969 

4170.1-1  (d)  amended 9969 

4170.1-2  Revised 9969 

4170.1-3  Removed 9969 

4170.2-1  Revised 9969 

4170.2-2  Revised 9969 

4180.1—4180.2       (Subpart       4180) 

Added 9969 

Public  Land  Orders 

219  Revoked  by  PLO  7097 53362 

964  Revoked  by  PLO  7091 50698 

3862  Corrected  by  PLO  7093 52921 
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3952  Corrected  by  PLO  7114 8571 

3953  Revoked  in  part  by  PLO  7105 
63257 

4056  Revoked  in  part  by  PLO  7105 

63257 

5023  Revoked  by  PLO  7096 52922 

7046  Corrected  by  PLO  7097 53362 

7081  Corrected 53869 

7087  Corrected 67750 

7091 50698 

7092 50508 

7093 52921 

7094 52921 

7095 52921 

7096 52922 

7097 53362 

7098 55371 

7099 55371 

7100 55520 

7101 55821 

7102 56409 

7103 56410 

7104 62609 

Corrected  by  PLO  7116 10029 

7105 63257 

7106 64159 

7107 64612 

7108 2030 


7109. 
7110. 

7111. 
7112. 
7113. 
7114. 


.2539 
.3098 
.3356 
.3555 
.5321 
.8571 


7115 8956 

7116 10029 


Proposed  Rules: 


11 


52749.  54877.  63300 

7154,  7155 

12 53706.  65607 

39 59975 

4135 

403 58808 

432 67265 

2920 7878 

3400 66874 

10533 

3470 66874 

10533 

3480 66874 

10533 

8360 7743 


TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federcl  Emergency 
Management  Agency  (Parts 
0-399) 

59  Authority  citation  revised 53597 

59.1  Amended;  interim 53597 

Regulation  at  59  FR  53597  com- 
ment period  extended 63726 

59.24  (a)  revised;  interim 53598 

Regulation  at  59  FR  53598  com- 
ment period  extended 63726 

60  Authority  citation  revised 53598 

60.2  (a)  revised;  interim 53598 

Regulation  at  59  FR  53598  com- 
ment period  extended 63726 

60.3  (f)  added;  interim 53598 

Regulation  at  59  FR  53598  com- 
ment period  extended 63726 

61.6  Re  vised 5585 

61.11  (a),  (b)  and  (c)  revised 5585 

(0(1)  and  (2)  removed;  (0(3)  re- 
designated as  (g);  (e)  and  new 
(g)  amended 5586 

64  Authority  citation  revised 53599 

64.3  (a)(1)  table  amended;  (b)  re- 
vised; interim 53599 

Regxilation  at  59  FR  53599  com- 
ment period  extended 63726 

64.6  Table  revised 53111 

Table  amended 54133.  59944.  62329, 

66486.67640 
Table  amended... 6035,  6036,  10037,  10511 

65  Authority  citation  revised 53599 

65.4  Table  amended 52437,  64158 

Table  amended;  interim... 52439.  60720, 

64157 

Tables  amended;  interim 56004 

Tables  amended;  interim 4100,  5587 

Tables  amended 4102,  5588 

Table  amended;  interim 6404 

Table  amended 6405 

65.14  Redesigxiated  as  65.15;  new 

65.14  added;  interim 53599 

Regulation  at  59  FR  53599  com- 
ment period  extended 63726 

65.15  Redesignated  from  65.14;  in- 
terim  53599 

Regulation  at  59  FR  53599  com- 
ment period  extended 63726 

67    Flood    elevation    determina- 
tions   52440,  55060.  55591.  60721. 

64159 
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TraE  44  Chapter  I— Con. 

Flood     elevation     determina- 
tions  4106.  5588.  6407 

70  Authority  citation  revised 53600 

70.1  Revised;  interim 53600 

Regxilation  at  59  FR  53600  com- 
ment period  extended 63726 

70.3  (a)  revised;  interim 53601 

Regrulation  at  58  FR  53601  com- 
ment period  extended 63726 

70.4  Heading,  (a)  and  (b)  revised: 
InterlA 53601 

Regrulation  at  59  FR  53601  com- 
ment period  extended 63726 

70.5  (c)  revised;  interim 53601 

Regulation  at  59  FR  53601  com- 
ment period  extended 63726 

76  Authority  citation  revised 53601 

75.1  Revised;  interim 53601 

Regrulation  at  58  FR  53601  com- 
ment period  extended 63726 

75.10  Revised:  intertm 53601 

Regulation  at  59  FR  53601  com- 
ment period  extended 63726 

75.11  (a)(4).  (5)  and  (7)  revised;  in- 
terim  53601 

Regulation  at  58  FR  53601  com- 
ment period  extended 63726 

75.13  Heading  and  (c)  revised 53601 

Regulation  at  59  FR  53601  com- 
ment period  extended 63726 

205  Removed 53363 

206.1  Revised 53363 

206.131  (d)(l)(ill)(CXi)  and  (D);  In- 
terim  7130 

Proposed  Rules: 

13 53706 

17  61 5«80«,  61929 

67 52501.  55607.  60752.  64180 

4135,  5606,  6470 

337 60760.  65607 

TITLE  45- PUBLIC  WELFARE 

Subtitle  A— Doportmont  of  Healtti 
and  Human  Services.  General 
Administration  (Parts  1-199) 

60.2  Revised 61555 

60.7  (a),  (b)  Introductory  text.  (2) 

Irtroductory    text.    (1).    (ill) 

and  (c)  revised 61555 

60.9  (a)(l)(lli)  revised 61555 


Ctiapter  II— Office  of  Family  As- 
sistance (Assistance  Programs). 
Administration  for  Chiildren  and 
Families.  Department  of  Healtti 
and  Human  Services  (Parts 
200-299) 

233.20  (a)(15)  added 59378 

Chapter  III— Office  of  Ctilld  Sup- 
port Enforcement  (Child  Support 
Enforcement  Program).  Admin- 
istration for  Children  and  Fami- 
lies, Department  of  Health  and 
Human  Services  (Parts 

300-399) 

301.1  Amended 66249 

302.70  (a)  introductory  text  and 
(2)  revised;  (a)(5)(lii)  through 
(vlil)  and  (11)  added 66249 

303.4  (d)  revised;  (f)  added 66250 

303.5  (a)  revised;  (f),  (g)  and  (h) 
added 66250 

303.101  (a),  (b).  (c)(1).  (3).  (dK2). 
(3).  (4)  and  (e)  revised;  (d)(5) 
added 66251 

304.20   (b)(2)(vl).   (vll)   and   (vlil) 

added 66251 

304.23  (d)  revised 66251 

305  Authority  citation  revised 66251 

305.0  Re  vised 66251 

305.1  Revised 66251 

305.10  (a)  amended:  (cX2)  revised 

66252 

305.12  (a)  revised 66252 

305.20  Revised 66252 

305.21  Removed 66253 

305.22  Removed 66253 

306.23  Removed 66253 

305.24  Removed 66253 

305.25  Removed 66253 

305.26  Removed 66253 

305.27  Removed 66253 

305.28  Removed 66253 

305.29  Removed 66253 

305.31  Removed 66253 

305.32  Removed 66253 

305.33  Removed 66253 

305.34  Removed 66253 

305.35  Removed 66253 

305.36  Removed 66253 

305.37  Removed 66253 

305.38  Removed 66253 

305.39  Removed 66253 
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305.40  Removed 66253 

305.41  Removed 66253 

305.42  Removed 66253 

305.43  Removed 66253 

305.44  Removed 66253 

305.45  Removed 66253 

305.46  Removed 66253 

305.47  Removed 66253 

305.48  Removed 66253 

305.49  Removed 66253 

305.50  Removed 66253 

305.51  Removed 66253 

305.52  Removed 66253 

305.53  Removed 66253 

305.54  Removed 66253 

305.55  Removed 66253 

305.56  Removed 66253 

305.57  Removed 66253 

305.98  (c)  introductory  text  and 
(d)  revised 66253 

305.99  (b)(2)  revised 66253 

Chapter  IV— Office  of  Refugee 
Resettlement.  Administration  for 
Children  and  Families  Depart- 
ment of  Health  and  Human 
Services  (Parts  400-499) 

402.2  Amended 65726 

402.10  (a)  revised 65726 

402.11  (p)  and  (q)  added 65726 

402.26  (b)  revised 65727 

402.30  Amended 65727 

402.34  Added 65727 

402.40  Amended 65727 

402.51  (a)  redesignated  as  (aXD; 

new  (a)(1)  amended;  (a)(2) 
added;  (c)  introductory  text 
revised 65727 

Chapter  VIII— Office  of  Personnel 
Management  (Parts  800-899) 

801.202  Amended 51387 

801  Appendix  A  amended 51387 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1180.11  (c)(4)  revised 55593 

Chapter  XVI— Legal  Services 
Corporation  (Parts  1600-1699) 

1607  Re  vised 65254 

1607.5  (b)  correctly  revised 2330 

Note:  Botdtao*  pog*  numbwi  Indlcat*  1994  changM. 


1611  Appendix  A  revised 10809 

Proposed  Rules: 

76 65607 

92 53706 

205 60109 

233 51536 

602 53706 

620 65607 

1154 65607 

1157 53706 

1169 66607 

1174 53706 

1183 53706 

1185 65607 

1309 61575 

1321 59056 

1327 59056 

1355 50646 

1356 50646 

1367 50646.52951 

1604 3367 

1611 3798 

2541 53706 

2542 65607 

2600 65746 

TITLE  46-SHIPPING 
Chapter  I— Coast  Guard.  Dep>art- 


ment    of    Transportation    (Parts 
1-199) 

0  Authority  citation  revised 4524 

0.103  Amended 4524 

0.201  (a)  revised 4524 

0.202  Heading  revised;  (i)  added 

4524 

0.203  Table  corrected 50964 

0.205  (j)  added 4524 

0.207  (g)  added 4524 

0.209  (g)(1)  revised;  (h)  added 4525 

0.305  Revised;  interim 53757 

0.306  Added;  interim 53758 

0.480  Revised;  interim 53758 

0.805  (g)  added 4525 

0.811  Table  corrected 50964 

2  Authority  citation  revised 4525 

2.01-6  Amended 4525 

2.02-4  (c)  added 4525 

2.02-9  (f)  added 4525 

2.02-27  (gXD  revised 4525 

5.815  (c)  added;  interim 53759 

(c)  revised;  interim 8309 

16.105  Amended 62226 

Amended 4525 
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TITLE  46  Chapter  l-Con. 

16.206  (d)  removed 62226 

16.207  (b)  revised 65601 

16.220  Revised 4525 

16.230  (c)  and  (e)  revised;  (0  re- 
designated as  (k);  new  (O 
througrh  (J)  added 62227 

16.260  (b)(1)  revised 4526 

25  Authority  citation  revised 2485 

25.25-5  (0  revised 2485 

69  Authority  citation  revised 50606 

69.15  (a)  amended 50606 

160  Authority  citation  revised 2486 

160.077-1     (b).     (c)     introductory 

text  and  (d)  revised 2486 

160.077-2  Redesignated  trom 
160.077-3;  (a),  (h)  and  (j)  re- 
vised; (1)  added 2486 

(J)  table  corrected 7131 

160.077-3  Redesignated  as  160.077- 
2;  new  160.077-3  redesignated 
from  160.077-6;  (a).  (cKD  and 

(2)  revised 2486 

160.077-4       Redeslgrnated       from 

160.077-7  and  revised 2486 

160.077-5  Redesignated  as  160.077- 
3;  new  160.077-6  redeslgrnated 

from  160.077-9 2486 

160.077-6  Redesignated  fTom 
160.077-33;  (b)  introductory 
text      and      (cXl)      revised; 

(a)(3)(vi)  added 2491 

160.077-7  Redesignated  as  160.077- 

4 2486 

Redesignated    from    160.077-35 

and  revised 2492 

160.077-9  Redesignated  as  160.077- 

5 2486 

Redesignated     from     160.077-9 

and  revised 2492 

160.077-11  (bXlXiii)  and  (j)  head- 
ing revised 2487 

160.077-13  Heading  revised;  (d)  re- 
moved   2487 

160.077-16  (b)(13)  redesignated  as 
(bK14);  heading.  (a)(2)(il). 
(b)(3).  new  (14).  (cX2)(il)  and 
(d)(3)  revised;  new  (b)(13)  and 

table  added 2487 

160.077-17  Heading  and  (b)(4)  re- 
vised;    (b)(8)     through     (11) 

added 2487 

160.077-19  (b)(3)(lli).  (6)  wnd  (e)  re- 
vised   2487 

160.077-21  Heading,  (c)(1).  (2).  (3). 
(4)(1).  (11)  and  (g)  revised; 
(c)(5)  and  (dK3)  added 2488 


(CK4X1)  and  (5X1)  corrected 7131 

160.077-23  (aX2).  (bXlKD.  (2Xii). 
(Iv).  (dX4).  (gX2).  (3X111). 
(h)(4).  (5).  (JX4X111).  (kXl) 
and  (2)  revised;  Table  160.077- 
23B  amended;  (bX2Xv).  (dX5) 
and  (gK3Kx)  added 2488 

160.077-27  (a)  revised;  (d)  and  (e) 

added 2489 

160.077-29  (b)  and  (c)  revised;  (d) 

and  (e)  added 2490 

160.077-30  Revised 2491 

160.077-31  (eX5)  removed;  (eX6). 
(JX2)  and  (3)  redesignated  as 
(eX5).  (jX3)  and  (4);  (c).  (d). 
(g).  (h).  (j)  Introductory  text, 
(1).  new  (3).  new  (4)  (k)  re- 
vised; new  (jX2)  added 2491 

(c).  (d),  (k)  and  (1)  corrected 7131 

160.077-33        Redesignated        as 

160.077-6 2491 

160.077-35        Redesignated         as 

160.077-7 2492 

160.077-37        Redesignated        as 

160.077-9 2492 

Chapter  IV-Fodoral  Maritime 
Commission  (Parts  500—599) 

500  Revised 9787 

601.3  (h)  revised;  (mX4)  removed 
62329 

(1)  heading  revised 67227 

601.4  (b)  revised 67227 

501.5  (g)  and  (h)  amended 54396 

(f)(4)   added;   (k)   introductory 

text  revised.  (kX3)  removed; 

(kX4)  redesignated  as  (kX3) 

62329 

(f)(lXl),  (g)  and  (1)(2)  revised 67227 

(k)  introductorj'  t«xt  correctly 

revised 5322 

501.24  (h)  revised 67227 

501.25  Heading  and  introductory 
text  revised;  (c)  and  (d) 
added 62330 

501.26  (n)  added 54396 

Heading  and  introductory  text 

revised 67228 

601.27  (m)  removed;  (n).  (o)  and 
(p)  redesignated  as  (m).  (n) 
and(o) 54396 

601.30  (a)  and  (b)  removed;  (c) 
and  (d)  redesignated  as  (a) 

and(b) 62330 

601.41  (cX7)  revised 67228 

501  Appendix  A  revised 67229 
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502  Authority  citation  revised 59170 

502.62  (f)  revised 59170 

602.68  (a)(3)  revised 59170 

502.69  (b)  revised 59170 

502.92  (a)(3Kii)  revised 59170 

502.182  Revised 59170 

502.304  (b)  revised 59170 

502.404  (a)  amended 59170 

503  Authority  citation  revised 59170 

503.41  Introductory  text  revised 

59170 

503.43  (c)(2)  amended;  (f)  and  (i) 
removed;  (g).  (h)  and  (j)  re- 
designated as  (f),  (g)  and  (h); 

(cXlXi),  (ii).  (3X11).  (4).  (dXD. 
(2).  (3).  (e),  new  (f)  and  new 

(g)  revised 59170 

503.69  (bXl)  and  (2)  revised 59171 

510  Authority  citation  revised 59171 

510.12  (b)  revised 59171 

510.14  (b)  amended 59171 

510.19  (e)  amended 59171 

614.1  Heading  revised;  (f)  added 
63908 

614.21  (c).  (e)  introductory  text. 

(1).  (f).  (j)  and  (k)  revised 59171 

(1)  added 63908 

540  Authority  citation  revised 59172 

540.4  (b)  amended 59172 

540.23  (b)  amended 59172 

552  Authority  citation  revised 63908 

662.2  (a)  amended 54396 

Heading   revised;   (cX3).    (dX3) 

and  (0(3)  added;  (e)  amended 

63908 

(a)  re  vised 67230 

560  Authority  citation  revised 63908 

660.301  (f)  revised 67230 

560.302  (c)  added 63908 

560.303  (c)  added 63908 

560.304  (c)  added 63908 

660.305  (c)  added 63908 

560.306  (f)  added 63908 

560.307  (g)  added 63908 

560.308  (c)  added 63906 

560.309  (d)  added 63906 

660.401  Heading  revised;  (c)  added 

63908 

560.602  (e)  revised 67230 

560.701  (c)  revised 67230 

672  Authority  citation  revised 63908 

672.301  (O  revised 67230 

572.302  (d)  added 63908 

(c)  revised 67230 

672.303  (c)  added 63908 

572.304  (c)  added 63908 


572.305  (c)  added 63908 

572.306  (f)  added 63908 

572.307  (g)  added 63908 

572.308  (e)  added 63908 

572.309  (c)  added ^ 63908 

572.310  (c)  added 63908 

572.311  (d)  added 63908 

672.401  Heading  revised;  (0  added 

63908 

572.606  (a)  revised 67230 

572.701  (aXD.  (2)  and  (d)  revised 

67231 

683  Authority  citation  revised 59172 

583.7  (d)  added 59172 

Proposed  Rules: 

1-199  (Ch.  I) 50537.  52276 

6687 

4 65522 

10 ...10053 

12 10063 

28 60110 

30 52133.  58810 

31 52133 

32 52133.  58810 

34 52133 

36 52133 

70 52133 

72 52133 

76 52133 

77 52133 

78 52133 

90 52133 

92 52133 

95 52133 

169 52590 

160 52590 

171 55232 

190 52133 

193 52133 

197 56456 

309 66881 

345 59742 

346 59742 

381 6067 

614 55826.  66680 

615 2923 

540 52133.  54678 

550 2923 

552 55332.  62372 

572 62372 

6482 

580 55626.  66660 

2923 

581 55626.  66680 

2923 


Note:  Boidfac*  page  numbers  Indlcat*  1994  chortgM. 
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TITLE 
47-TELECOMMUNICAT10N 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

0.6  (a)(13)  revlseil 8323 

0.11  (aXll)  removed 6323 

0.21  (h)  amended:  (1)  removed:  (J) 

redesignated  ae  (1) 6323 

0.31  (b)  revised;  (f)  amended 6323 

0.41  (c)  removed;  (d)  through  (p) 
redesignated  as  (c)  through 

(o);  new  (1)  revised 5323 

0.51  Undesignated  center  heading 

and  text  revised 6323 

0.61  (b)  removed;  (c)  through  (h) 
redesignated  as  (b)  through 

(g) 5323 

0.91  Introductory  text  amended 

5323 

(b).  (d)  and  (k)  removed;  (c),  (e) 
through  (j).  and  (1),  (m)  and 
(n)  redesignated  as  (b) 
through  (k);  new  (1)  revised 


5324 

0.111  (8)  revised 5324 

0.131  (b)  removed;  (c)  through  (k) 
redesignated  as  (b)  through 
(J) 5324 

0.182  Heading  and  (d)  revised 67092 

0.183  Re  vised 67092 

0.241  {aX6)  removed:  (aX7).  (8) 
and  (9)  redesignated  as  (aX6), 
(7)  and  (8) 5324 

0.261  Undesignated  center  head- 
ing and  text  added 5324 

0.262  Added 5324 

0.284  (aX4)  removed:  (aX5) 
through  (10)  redesignated  as 
(aX4)  through  (9) 67092 

0.291  (J)  added 66467 

(d)  removed;  (e)  through  (1)  re- 
designated as  (d)  through 
(h);  new  (d),  new  (g)  and  new 
(h)  revised 5324 

0.311  (g)  and  (h)  revised 67092 

0.332  (b)  removed:  (c)  through  (1) 
redesignated  as  (b)  through 
(h);  new  (f)  revised 5325 

0.401  (bXl,^  revised;  (bX2)  amend- 
ed  5325 

0.408    (b)    table    and    (c)    table 

amended  (OMB  numbers) 50166 

0.453  (dXD  and  (gX3)  remeved; 
(dX2)  and  (3)  redesignated  as 

Note;  BoMtoc*  pog*  numtea  Indlcal*  1994  chongM. 


(dXl)  and  (2);  (gX2)  revised; 

(m)  added 5325 

0.456  (bX12)  revised:  (bK14)  re- 
moved; (bX15)  and  (16)  redes- 
ignated as  (bX14)  and  (15);  (g) 

added 5325 

1  Report 5J363 

1.420  Heading,  (a)  and  (b)  revised 

59503 

1.742  Introductory  text  amended 
59503 

Corrected 64656 

1.743  (a)  revised;  (e)  added 59503 

1.821  Revised 59503 

1.823  Heading,  (bXD.  (2)  heading 

and  (3)  heading  revised 59503 

(bX2)  removed 59949 

1.901  Revised 59949 

1.922  Revised 59949 

1.924  (b)(2Xl)  heading  and  (vi)  re- 
vised; (bK2)(vii)  added 59949 

1.925  (g)  and  (h)  amended 59949 

1.1104  Amended  (OMB  number 
pending) 63051 

Table  amended 5325 

Regulation  at  59  FR  63051  eff. 
date  confirmed  as  12-20-94 10511 

1.1105  Table  amended 59504.  59950 

Table  amended 5326 

1.1107    Redesignated    as    1.1108; 

new  1.1107  added 5326 

1.1106  Redesignated  as  1.1109; 
new  1.1108  redesignated  from 
1.1107 5326 

1.1109  Redesignated  as  1.1110; 
new  1.1109  redesignated  from 
11108 5326 

1.1110  Redesignated  as  1.1111; 
new  1.1110  redesigmated  from 
1.1109 5326 

1.1111  Redesignated  as  1.1112; 
new  1.1111  redesignated  from 
11110 5326 

1.1112  Redesignated  as  1.1113; 
new  1.1112  redesignated  from 
11111 5326 

1.1113  Redesignated  as  1.1114; 
new  1.1113  redesignated  from 
11112 5326 

1.1114  Redesignated  as  1.1115; 
new  1.1114  redesignated  from 
1.1113 5326 

1.1115  Redesignated  as  1.1116; 
new  1.1115  redesignated  from 
1.1114 5326 
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1.1116  Redesignated  as  1.1117; 
new  1.1116  redesignated  from 
1.1115 5326 

1.1117  Redesignated  as  1.1118; 
new  1.1117  redesigrnated  from 
1.1116 5326 

1.1118  Redesignated  as  1.1119; 
new  1.1118  redesignated  from 
1.1117 5326 

1.1119  Redesignated  from  1.1118 
5326 

1.1153  Amended 5332 

1.1154  Revised 5332 

1.1156  Redesignated    as    1.1158; 

new  1.1156  added 6333 

1.1157  Redesignated  as  1.1156 5333 

1.1158  Redesignated  as  1.1160; 
new  1.1158  redesignated  from 
1.1156 5333 

1.1159  Redesignated  as  1.1161; 
new  1.1159  redesignated  from 
1.1157 5333 

1.1160  Redesignated  as  1.1162; 
new  1.1160  redesignated  from 
1.1158 5333 

1.1161  Redesignated  as  1.1163; 
new  1.1161  redesigrnated  from 
1.1158 6333 

1.1162  Redesignated  as  1.1164; 
new  1.1162  redesignated  from 
1.1160 5333 

1.1163  Redesignated  as  1.1165; 
new  1.1163  redesignated  from 
1.1161 5333 

1.1164  Redesignated  as  1.1166; 
new  1.1164  redesignated  from 
1.1162 5333 

1.1165  Redesignated  as  1.1167; 
new  1.1165  redesignated  from 
1.1163 5333 

1.1166  Redesignated  as  1.1168; 
new  1.1166  redesignated  from 
1.1164 5333 

1.1167  Redesignated  from  1.1165 
5333 

1.1168  Redesignated  from  1.1166 
6333 

1.1204  (bX8)  added 53759 

1.2003    Amended    (OMB    number 

pending) 63051 

Regulation  at  59  FR  63051  eff. 

date  confirmed  as  12-20-94 10511 

1.2105  (c)  revised 64162 

2     Memorandum     opinion     and 

order 61284 

Reconsideration  petition 66254 


2.106  Table  amended 55373.  60562 

Table  amended;  Footnote 
US243  removed;  Footnote  471 

corrected 66253 

Table  amended;  Footnote  743A 
removed;  Footnotes  750B, 
751A.  751B,  US327  and  US328 

added 8311 

5     Memorandum     opinion     and 

order 61284 

11  Added 67092 

15  Reconsideration  petition 66254 

15.323  (cXD,  (5)  and  (e)  revised 55373 

(e)  corrected 3308 

20.6  Added 59953 

(d)(9)  and  (10)  added 61829 

21  Report S3363 

22  Revised  (effective  date  pend- 

ing in  part) 59507 

Authority  citation  revised 599S4 

22.105  Table  B-1  amended 59954 

Table  correctly  revised 9889 

22.115  (a)(2)  amended 59954 

22.121  (d)  corrected 64856 

22.131  Revised 69954 

22.137  (cXlXil)  amended 59954 

22.142  (c)  introductory  text  and 
(d)  introductory  text  amend- 
ed  59954 

22.165  (dX2)  corrected 64856 

22.301  Revised 59955 

22.313  (aX4),  (b)  and  (c)  revised; 

(a)(5)  added 59955 

22.357  Introductory  text  amend- 
ed  59954 

Revised 59956 

22.361  Table  correctly  revised 9889 

22.411  (dXD  amended 59954 

22.413  (bXD  amended 59954 

22.415  (bXD  amended 59954 

22.417  (bXD  amended 59954 

22.507  Amended 59954 

22.509  Added 59956 

22.529  (a)  introductory  text  and 
(b)  introductory  text  amend- 
ed  59954 

22.531  (c)  amended 59954 

22.541  Removed 59956 

Stayed 3557 

22.561  Table  correctly  revised 9889 

22.591  Table  correctly  revised 9889 

22.621  Table  correctly  revised 9890 

22.627  (bXlXi)  table  correctly  re- 
vised   9890 

22.651  Table  correctly  revised 9891 


Note:  Boldloce  page  numben  Indfcale  1994  chong— . 
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TITLE  47   Cfxipter  l-Con. 

22.709     (b)     Introductory     text 

amended 59954 

22.717  Revised 59956 

22.726  Table  correctly  revised 9891 

22.757  Table  correctly  revised 9891 

22.803  (a)  Introductory  text  and 
(b)  Introductory  text  amend- 
ed  59954 

22.901  (d)  Introductory  text  cor- 
rected  64556 

22.906  Table  correctly  revised 9891 

22.911      (b)      Introductory      text 

amended 59954 

22.929  (a)  Introductory  text  and 
(b)  introductory  text  amend- 
ed  59954 

22.941  (c)  amended 59954 

22.947  (b)  introductory  amended 

59954 

22.949  (aK2).  (b)  introductory 
text.  (2).  (c).  (dKl)  and  (3)  re- 
vised  59956 

22.953  (a)(2)(lll)  amended 59954 

22.1007  (aKD  table.  (2)  through 
(6).  (b).  (c)  introductory  text 

and  (1)  correctly  revised 9891 

24  Reconsideration  petition 66254 

24.204  (0  introductory  text  re- 
vised; (DOKl)  amended 55374 

(d){2)(ix)  and  (x)  added;  (0  in- 
troductory text.  (1).  (2)  and 
(3)  redesignated  as  (0(1).  (2), 
(3)  and  (4);  new  (0(1)  revised 

61550 

24.238  Revised 55374 

24.307  Amended 59957 

24.309  (b)(1)  revised 5051 1 

24.406  (b)  amended 59957 

24.409  (b)  amended 59967 

24.411   Redesignated   from  99.411 

and  corrected 55210 

24.413     (a)     Introductory     text 

amended 59957 

24.426  (a)  amended 59957 

24.427  (b)  amended 59957 

24.703  (f)  revised:  (h)  added 53371 

24.707  (b)  amended 59957 

24.709  Revised 63232 

(b)(5)(i)(B).  (C).  (6)(1KB)  and  (C) 
correctly  revised 5335 

24.711  Revised 63235 

(b)(1)  and  (2)  correctly  revised 

5335 

24.712  (d)  revised 63235 

(dXD  and  (2)  correctly  revised 

5336 


24.720  Revised 63236 

(0  and  (h)  correctly  revised 5335 

(1)(3)  correctly  revised 8571 

(o)  correctly  revised 8572 

24.806  (b)  amended 59957 

24.809  (b)  amended 59957 

24.813  (a)(1)  revised 53371 

(a)  Introductory  text  amended 

59957 

24.816  Removed 53371 

24.822  (b)  revised 53371 

24.826  (a)  amended 59957 

24.827  (b)  amended 59957 

24.829  (b)  removed;  (c)  redesig- 
nated as  (b) 53371 

24.833  Added 53371 

24.839  (a)  and  (d)  revised  2-6-95 

63238 

25.110  (b)  revised 5333 

25.114  (c)(6).  (18)  and  (26)  revised; 
(c)(28)  and  (d)  added 53326 

25.115  (d)  revised 53327 

25.130  (b)  revised 53327 

25.133  (b)  revised 53327 

25.136  Added 53327 

25.141  (a)  and  (0  revised 53328 

25.143  Added 53328 

26.201  Amended 53329 

25.202  (a)(4)  and  (5)  added 53329 

25.203  (cH2)(vll)  revised;  (j)  and 

(k)  added 53329 

25.208  (c)  revised 53329 

25.213  Added .63329 

25.278  Added S3331 

25.279  Added 53331 

43.61  (d)  revised 5333 

43.81  (b)  amended 5333 

52.120  (d)  and  (e)  revised 53327 

61     Memorandum     opinion    and 

order 4108 

61.42  (a)(1)  and  (bKD  amended; 
(c)(17)  redesignated  as  (cK18); 
new  (cK17)  added 4569 

63  Authority  clUtlon  revised 63920 

63.54  (d)  revised;  (e)(5).  (6).  (0  and 

(g)  added 63921 

64  Memorandum  opinion  and 
order 7131 

64.1001  (1)(2)  amended 5333 

69    Memorandum    opinion    and 

order 4108 

73  Report 53363 

Technical  correction 55374,  55375 

Reconsideration  petition 55594 

Authority  citation  revised 62344 

Reconsideration  petition 9628 


Note:  •okMoc*  pog*  numban  Indtcoi*  1994  chanoM. 
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73.202  (b)  table  corrected 50169 

(b)  table  amended 50169.  50850. 

51130,51518,51866,51868,52441, 
52442,  53602,  53603,  53604,  53760, 
54533,  54534,  55375,  55376,  55594, 
5641 1,  60077,  60078,  60916,  61285, 
62614,  65727,  66748,  66749 

Technical  correction 51867,  51868, 

51869 

(b)  table  amended 3657,  5869.  6671, 

10512 
73.606  (b)  table  amended 63726,  64613 

73.900  (Subpart  G)  Heading  re- 
vised  67102 

Added 67102 

73.901—73.902  Undesignated  cen- 
ter heading  removed 67102 

73.901  Removed 67102 

73.902  Removed 67102 

73.903—73.922  Undesignated  cen- 
ter heading  removed 67102 

73.903  Removed 67102 

73.904  Removed 67102 

73.906  Removed 67102 

73.906  Removed 67102 

73.907  Removed 67102 

73.908  Removed 67102 

73.909  Removed 67102 

73.910  Removed 67102 

73.912  Removed 67102 

73.913  Removed •. 67102 

73.914  Removed 67102 

73.916  Removed 67102 

73.916  Removed 67102 

73.917  Removed 67102 

73.918  Removed 67102 

73.919  Removed 67102 

73.920  Removed 67102 

73.921  Removed 67102 

73.922  Removed 67102 

73.926—73.927  Undesignated  cen- 
ter heading  removed 67102 

73.926  Removed 67102 

73.927  Removed 67102 

73.931—73.933  Undesignated  cen- 
ter heading  removed 67102 

73.931  Removed 67102 

73.932  Removed 67102 

73.933  Removed 67102 

73.936—73.937  Undesignated  cen- 
ter heading  removed 67102 

73.936  Removed 67102 

73.936  Removed 67102 

73.937  Removed 67102 

73.940—73.943  Undesignated  cen- 
ter heading  removed 67102 


73.940  Removed 67102 

73.941  Removed 67102 

73.942  Removed 67102 

73.943  Removed 67102 

73.961—73.962  Undesignated  cen- 
ter heading  removed 67102 

73.961  Removed 67102 

73.962  Removed 67102 

73.1020  (aXD  through  (18)  revised 

(OMB  number  pending) 63051 

Regulation  at  69  FR  63051  eff. 

date  confirmed  as  12-20-94 10511 

73.1207  (b)(1)  revised;  (c)(4)  added 

67102 

73.1250  (c)  revised:  (h)  amended 

67102 

73.1650  Amended 5333 

73.1820  (a)(lXiii)  revised 67103 

73.3500   Amended   (OMB   number 

pending) 63051 

Regulation  at  59  FR  63061  eff. 

date  confirmed  as  12-20-94 10511 

73.3526  (g)  added  (OMB  number 

pending) 62344 

73.3627  (g)  added  (OMB  number 

pending) 62344 

73.3649  Heading  revised;  amended 

67103 

73.3565  (a)(3Xiii)  and  (eXlKi)  re- 
vised  62613 

73.4017  Revised 52086 

73.4050  (b)  amended;  (c)  added 52086 

73.4097  Heading  revised 67103 

73.4107  (a)  and  (b)  amended 52086 

73.4163  (d)  amended;  (e)  added 52087 

73.4166  Revised 52087 

73.4170  Revised 52087 

73.4180  (c)  added 52087 

73.4186  Revised 52087 

73.4190  Existing  text  designated 

as  (a);  (b)  added 52087 

73.4265  (b)  amended 52087 

73.4267  Existing  text  designated 

as  (a);  (b)  and  (c)  added 52087 

73.4280  Revised 52087 

73  Index  amended 67103 

74  Heading  revised 63052 

Regulation  kt  59  FR  63052  eff. 

date  confirmed  as  12-20-94 10611 

74.15  (d)  revised   (OMB   number 

pending) 63052 

Regulation  at  59  FR  63062  eff. 

date  confirmed  as  12-20-94 10511 

74.733  Note  amended 63052 

Regulation  at  69  FR  63052  eff. 
date  confirmed  as  12-20-94 10511 


Note:  Botdfoc*  poge  numbers  Indlcat*  1994  chongas. 
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TITLE  47  Chapter  I -Con. 

76    Memorandum,    opinion    and 

order 52087 

Report 55363 

Authority  citation  revised 62344 

Petition  denied 3099 

76.3  Amended 67103 

76.5  (qq)  added 67103 

76.7  (c)(4)(i),  (ii)  and  (Hi)  revised; 

(c)(4)(iv)  added 62344 

76.55  (a)(2)  and  (e)(3)  note  re- 
vised;  (aK3)(lIi)   note,    (b)(3) 

and  (d)(6)  note  added 62344 

76.56  (a)(l)(iii).  (5)  and  (bKD  re- 
vised  62344 

76.57  (a)  revised 62345 

76.80  (c)  added 62345 

76.62  (a)  revised 62345 

76.64  (bK2).  (e).  (fX4)  and  (k)  re- 
vised; (1),  (m)  and  (n)  added 
62345 

76.301  Revised 67103 

76.305  (a)(1)  added 67103 

76.901  (d)  added 62623 

76.922  (d)(3)(iv)(F)  added 53115 

(d)(3)(x),   (xl)  and   (e)   revised 

(OMB  number  pending) 62623 

(eK7)  revised 4865 

(d)(2)  revised 10514 

76.924  (fX5)  and  (6)  redesignated 
as  (f)(6)  and  (7);  new  (0(5) 
added 53115 

76.933  (e)  and  (f)  added 531 15 

76.934  Heading  revised;  (e)  added 
51871 

76.964  Heading  revised 62625 

76.981  Revised 62625 

76.986  Revised 62625 

76.987  Added  (OMB  number  pend- 
ing)  62625 

76.1002  (c)(3Xi)  removed;  (cX3)(li) 
and     (ill)     redesignated     as 
(c)(3)(l)  and  (11)  and  revised 
66259 

76.1003  (h)  revised 66256 

90  Interpretation 9787 

90.5  (h)  through  (k)  redesignated 

(1)  through  (1);  new  (h)  added 

59957 

90.75  (a)  Introductory  text  re- 
vised; (cKlO)  amended 59957 

90.115  Revised 59957 

90.119  Revised 59957 

90.131  Introductory  text  added 59958 

90.135  (c)  revised 59958 

90.145  (c)  amended;   (d)  and   (e) 

added 59958 


90.149  (a)  revised 59958 

90.153  Introductory  text  amend- 
ed; (a)  through  (d)  added 59958 

90.155  (a)  revised 59958 

90.159  (a),  (b)  and  (c)  amended 59959 

90.160—90.169  Undesignated  cen- 
ter heading  and  note  added 
59959 

Order  on  reconsideration 3773 

90.160  Added 59959 

90.161  Added 59959 

90.162  Added 59960 

90.163  Added 59961 

90.164  Added 59961 

90.165  Added 59961 

90.166  Added 59962 

90.167  Added 59963 

90.168  Added 59963 

90.169  Added 59964 

90.179  (g)  added 59965 

90.403  (c)  revised 59965 

90.405  (b)  revised 59965 

90.415  (b)  revised 59965 

90.425  (e)  added 59965 

90.437  (b)  and  (c)  revised 59965 

90.449  Revised 59965 

90.476  (c)  added 59965 

90.483  Introductory  text  revised 

59966 

90.494  (c)  revised 59966 

90.603  (c)  revised 59966 

90.607  (b)  introductory  text  and 
(c)  Introductory  text  revised 

59966 

90.623  (c)  introductory  text  re- 
vised  59966 

90.627   (b)  introductory  text  re- 
vised; (b)(2)  amended;  (b)(3) 

removed 59966 

90.631  (a)  amended:  (b)  and  (c)  re- 
vised  59966 

90.633  (a)  revised;  (e)  amended 59966 

90.645  (c)  revised 59966 

90.703  (c)  revised 59966 

90.733  (a)(3)  revised 59967 

94.59  (b)  and  (f)  revised 65503 

94.61  (b)  table  amended 53331 

97.3  (aXll)  through  (45)  redesig- 
nated as  (a)(12)  through  (46); 

new  (a)(ll)  added 7460 

97.5  Revised 54831 

97.7  Revised 54832 

97.9  Revised 54832 

97.17  Revised 54832 

(0  revised;  (h)  added 7460 

97.19  Removed 54832 
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Added 7460 

97.21  Revised 54832 

(aX3)  revised 7460 

97.23  Re  vised 54833 

97.25  Re  vised 54833 

97.27  Re  vised 54833 

97.29  Added 54833 

97.301  (a)  through  (f)  Introduc- 
tory texts  revised 54833 

97.501  Introductory  text,  (d)  and 

(e)  revised;  (f)  added 54834 

97.506  Revised 54834 

97.507  (a)  introductory  text  and 

(3)  re  vised 54834 

97.609  Revised 54834 

97.611  Revised 54835 

97.515  Removed 54835 

97.517  Removed 54835 

97.519  (b)  revised;  (d)  added 54835 

99.411  Redesignated  as  24.411 55210 

Proposed  Rules: 

0-199  (Ch.  I) 66881 

3807,  6482,  8994 

0 8618 

1 51538 

2722.  8618.  8995,  10038,  10056 

2 59393,61304 

2722,  10038 

11 67104 

15 61304 

17 8618 

21 63743.  67104 

2722,  2924,  8618,  10038 

22 8618 


23. 
26. 
61. 


.8618 
.8618 
.2068 


63 63971.  67104 

8996 

64 63750 

8217 

68 54878.  60343 

10056 

2068 


69 

73 50719,50886,50887,51153,51398. 

51539,  51540,  53626,  53775,  54545, 

55402,  56029,  59200,  59394.  59744. 

601 1 1,  60947,  62390,  64378.  64381. 

64382.  65294.  65295,  65749,  66287, 

66883,66884 

...90.  91,  2726.  3191,  3613,  5157.  5158,  5159, 

5887,  6068,  6483,  6490.  6689,  8618, 

9001.  10341.  10533,  10534.  10826 

74 63743 

2924,8618 


76 50538.  51934,  62703.  67104 

78 8618 

80 2726,8618 

87 8618 

90 601 1 1,  63974 

8341.8618 

94 2722,  8618,  10038 

96 8618 

97 55828 

8618 

101 2722 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter   1    Federal    Acquisition 

Circular  90-24 64784 

Federal    Acquisition    Circular 

90-23 67010 

Technical  correction 5870 

1.105  Revised  (OMB  numbers) 67065 

1.601—1.603-4  (Subpart  1.6)  Head- 
ing revised 67015 

1.603-1  Revised 67015 

1.603-3  Revised;  Interim 64787 

3.104-4  (hX5)  added;  interim 64787 

4.703  (d)  redesignated  as  (e);  new 

(d)  added 67015 

4.800-4.805  (Subpart  4.8)  Heading 

revised 67016 

4.800  Amended;  interim 64787 

4.802  (10  added 67016 

4.805  Introductory  text  redesig- 
nated as  (a);  heading  and 
new  (a)  revised;  (b)  and  (c) 

added;  table  amended 67016 

5.303  (a)  revised 67017 

6.102  (d)(3)  revised 53716 

6.302-1  (b)(3)  revised 67018 

7.102  Amended;  interim 64785 

7.402  (bK4)  added 67026 

7.404  Added 67026 

8.001  (a)  introductory  text.  (l)(iv) 

and  (2)(1)  revised 53716 

(aXlXiv)  and  (2Xi)  revised 67027 

8.002  (b)  revised 67018 

(g)  revised 67030 

8.300—8.309  (Subpart  8.3)  Re- 
moved  67018 

8.401—8.408  (Subpart  8.4)  Heading 

revised 53716 

8.401  (a)  and  (b)  amended 53716 
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TTTLE  43  Chapter  1  -Con. 

8.402  (a)  and  (b)  designation  re- 
moved  53716 

8.403  Removed 53716 

8.403-1  Removed 53716 

8.403-2  Removed 53716 

8.403-3  Removed 53716 

8.40&-4  Removed 53716 

8.404  Revised 53716 

(cKD  and  (2)  correctly  revised 

60319 

8.404-1  Removed 53717 

8.404-2  Removed 53717 

8.405  Existing  text  removed 53717 

8.405-1  Removed 53717 

8.406-4  Introductory  text  amend- 
ed  53717 

8.406-6  (aX3)  amended 53717 

8.406  Removed 53717 

8.407  Removed 53717 

8.408  Removed 53717 

8.500—8.506  (Subpart  8.5)  Added 

67030 

8  603  (a)  revised 67027 

8.700-4.715  (Subpart  8.7)  Heading 

revised 67027 

8.700  Re  vised 67027 

8.701  Revised 67027 

8.702  Re  vised 6702S 

8.703  Re  vised 67028 

8.704  (a)  Introductory  text, 
(IKil).  (2X1)  and  (c)  amended 
67026 

8.705-1  (a)  revised 6702S 

(b)  amended 67029 

8.706-2  Amended 67029 

8.705-3  (a)  and  (c)  amended 67029 

8.706-4  (c)  revised:  (d)  amended 

67026 

(a)  and  (b)  amended 67029 

8.706  (a)  amended:  (bXD  revised 
67028 

(bX2)  amended 67029 

8.707  (a)  amended 67028 

(d)  and  (e)  amended 67029 

8.708  (d)  revised 67028 

8.709  Re  vised 67028 

8.710  Introductory  text  amended 
67029 

8.711  (aXl).  (2)  and  (b)  revised 67029 

8.712  (a)  revised;  (c)  and  (d) 
amended 67029 

8.713  (a)  and  (b)  amended 67029 

8.714  Revised 67029 

8.715  Amended 67029 

8.802  (c)  redesigmated  as  (cXD: 

(cM2)  added 67032 


9.107  Re  vised 67029 

9.405  (a).  (dK2)  and  (3)  amended 

67033 

9.406-1  (a)  amended;  (b)  redesig- 
nated as  (c):  new  (b)  added; 

new  (c)  revised 67033 

9.405-2  (a)  amended 67033 

9.406-1  (c)  amended 67033 

9.406-3  (eXlKiv)  amended 67033 

9.407-1  (d)  amended 67033 

11.002  Amended;  interim 647S5 

13.101  Amended;  interim 64787 

13.105  (c)  amended 53717 

(a)     revised;     (dX3)     and     (4) 

amended:  interim 64787 

13.106  (a)  removed:  (b)  and  (c)  re- 
designated as  (a)  and  (b);  in- 
terim  64767 

13.203-1  (f)  amended 53717 

13.502  (c)  amended;  interim 64787 

13.601—13.603       (Subpart       13.6) 

Added:  interim 64787 

14.201-7  (a).  (bXl)  and  (cXD 
amended:  (d)  redesignated  as 

(e);  new  (d)  added;  interim 62499 

14.203-3  (b)  amended 67033 

14.214  Removed;  Interim 62499 

15.408  (e)  added 67033 

15.804-2  (aXl)  and  (2)  revised;  in- 
terim  62499 

15.804-8  (g)  added 67035 

15.805-3    Regulation    at    57    FR 

39586  confirmed 67042 

15.812-1    Regulation    at    57    FR 

39587  confirmed 67042 

15.812-2  (aX3)  amended 67018 

15.813  Removed;  interim 62499 

15.813-1  Removed:  interim 62499 

15.813-2  Removed:  Interim 62499 

15.813-3  Removed:  interim 62499 

15.813-4  Removed:  interim 62499 

15.813-5  Removed;  Interim 62499 

15.813-6  Removed;  interim 62499 

15.813-7  Removed;  interim 62499 

16.301-3  (a)  and  (b)  amended;  (c) 

removed;  (d)  redesignated  as 

(c);  interim 64785 

16.408  (c)  removed:  (d)  redesig- 
nated as  (c);  interim 64785 

16.400-1  (cXl)  and  (2)  amended; 

(cX3)  removed:  interim 64785 

16.408-2  (cXl)  and  (2)  amended; 

(cX3)  removed;  interim 64785 

19.000     (a)      introductory      text 

amended:  Interim 64785 

(b)  re  vised 67036 
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19.502-4  (b)  amended 67037 

19.601  (d)  added 67036 

19.1001  Introductory  text  and  (b) 

revised;  interim 67036 

19.1005  (a)(3)  revised;  interim 67036 

19.1006  (b)(2)  revised;  interim 67037 

22.401     (b)     introductory     text 

amended:  (b)(3)  removed 67038 

22.406-3  (b)(1)  amended:  (bX4)  re- 
moved  67038 

22.606-2  (b)  revised 67039 

(b)  corrected 5870 

22.1002-3  (a)  revised 67039 

22.1008-3  (e)  revised 67040 

22.1012-3  (dXl)  amended 67040 

22.1012-5  Amended 67040 

22.1021  Revised 67041 

25.100  Revised:  interim 64788 

28.301  (aXD  revised 67043 

30  Regulation  at  57  FR  39587  con- 
firmed  67042 

30.201-4  (b)(1)  amended:  (bX2)  and 

(dX2)  revised 67043 

30.601  (b)  amended 67043 

30.602-1  (c)(1)  amended 67043 

30.602-2  (aX4)  amended 67043 

30.602-3  (a)  revised 67043 

31.109  (a)  revised 67045 

31.201-1  Existing  text  designated 
as  (a);  new  (a)  amended;  (b) 

added 67045 

31.201-2    Regulation    at    57    FR 

39590  confirmed 67042 

31.201-6  (c)  revised 67045 

31.203  Regulation  at  57  FR  39590 

confirmed 67042 

31.205-6    Regulations    at   57    FR 

39590  and  39591  confirmed 67042 

(0X2)  revised:  (oX3),  (4)  and  (5) 
redesignated  as  (oX4).  (5)  and 
(6);    new    (oX3)    added;    new 

(0X5)  amended 67046 

31.205-10   Regulation   at   57    FR 

39590  confirmed 67042 

31.205-11    Regulation    at   57   FR 

39591  confirmed 67042 

31.205-13  Revised;  interim 3315 

(bX4)  corrected 7133 

31.205-14  Revised:  interim 3316 

31.206-18    Regulation    at   57    FR 

39591  confirmed 67042 

31.205-19    Regulation    at   57    FR 

39591  confirmed 67042 

31.206-24    Regulation    at   57    FR 

39591  confirmed 67042 


31.20&-38    Regulation    at   57    FR 

39591  confirmed 67042 

32.402  (a)  amended 67047 

32.503-7        Introductory        text 

amended 67043 

34.000-34.005-6     (Subpart     34.0) 

Heading  added;  interim 67048 

34.100-34.104        (Subpart        34.1) 

Added;  interim 67048 

36.010  (b)  revised 67049 

36.212  Added 67049 

36.305  Removed 67050 

36.522  Added 67050 

36.523  Added 67050 

37.101  Amended:  interim 670S1 

37.103  (d)  added;  interim 67051 

38.000  Revised 53717 

38.101  (a)  and  (b)  amended;  (d)  re- 
moved;  (e)   redesignated   as 

(d) 53717 

38.102  Removed 53717 

38.102-1  Removed 53717 

38.102-2  Removed 53717 

38.102-3  Removed 53717 

38.102-4  Removed 53717 

38.201  (a)  introductory  text  and 

(b)  revised 53718 

38.202  Removed 53718 

38.203  Removed 53718 

38.204  Removed 53718 

38.205  Removed 53718 

41  Added 67018 

42.203  (a)  revised 67043 

42.302   (aXll)    introductory    text 

and  (Iv)  revised 67043 

42.705-2  (b)(2Xii)  removed; 
(bX2Xiii)  through  (vi)  redes- 
ignated as  (b)(2)(ii)  through 

(V) 67052 

44.201-1  (b)  revised 67052 

44.201-2  (c)  revised;  (d)  removed 

67052 

44.204  (a)(3)  revised 67053 

44.205  Removed 67053 

44.302  (b)  revised 67054 

44.304  (a)  and  (b)  amended 67054 

44.305-3  (a)(2)  revised 67043 

45.311  Added 67054 

45.603  Introductory  text  amended 

67054 

47.104-4     Heading     revised;     (c) 

added 67055 

52.207-5  Added 67026 

52.208-3  Removed 67023 

52.208-8  Added „ 67031 

52.209-1  Amended 67056 
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TITLE  46  Chapter  1-Con. 

52.214-27  Amended;  Interim 62499 

52.214-28  Amended;  interim 62499 

52.214-29        Introductory        text 

amended;  Interim 62500 

52.215-23  Amended;  Interim 62500 

52.215-24  Amended:  Interim 62500 

52.215-25  Amended;  Interim 62500 

52.215-32  Removed;  interim 62500 

52.215-37  Removed;  interim 62500 

52.215-39  Amended 67046 

52.215-40  Added 67035 

52.216-13  Amended 67052 

52.219-1  Amended 67037 

52.219-9  Amended 67057 

52.222-6  Amended 67036 

52.230-1     Regrulation    at    67    FR 

39591  confirmed 67042 

Amended 67043 

52.230-2    Reflrulatlon    at    57    FR 

39592  conflrmed 67042 

52.230^    Reflation    at    67    FR 

39692  confirmed 67042 

Amended 67044 

52.230-4    Regulation    at    67    FR 

39593  confirmed 67042 

52.230-6    Regulation    at    67    FR 

39593  confirmed 67042 

Amended 67044 

52.230-6    Regulation    at    57    FR 

39591  confirmed 67042 

52.234-1  Added;  interim 67048 

Corrected 5870 

52.236-26  Added 67060 

52.236-27  Added 67050 

52.241  Added 67023 

52.241-1  Added 67023 

52.241-2  Added 67023 

52.241-3  Added 67023 

52.241-4  Added 67023 

52.241-5  Added 67023 

52.241-6  Added 67024 

(bX2)  corrected 5870 

52.241-7  Added 67024 

52.241-«  Added 67024 

52.241-9  Added 67024 

52.241-10  Added 67025 

52.241-11  Added 67025 

52.241-12  Added 67025 

52.241-13  Added 67025 

52.244-1  Amended 67053 

52.244-2  Amended 67053 

52.247-51  Amended;  introductory 

text  revised 67058 

52.247-67  Added 67055 

53.213  (a)  amended , 67058 

53.214  (g)  revised 67033 


53.215-1  (h)  added 67034 

(a)  amended 67059 

53.228  (k)  and  (1)  heading  revised 

67061 

53.301-18  Revised 67059 

53.301-1414  Revised 67061 

53.301-1415  Revised 67063 

53.302-17  Revised 67034 

Chapter  2— Department  of 
Defense  (Parts  200-299) 

206.102  (Subpart  206.1)  Added;  in- 
terim  2888 

209.101  Revised 51 132 

Regulation  at  58  FR  28464  con- 
firmed   51132 

209.104-1    (g)(i)   heading   revised; 

(gKlll)  added 51131 

Regulation  at  58  FR  28464  con- 
firmed: (g)(ll)(A)  revised; 
(gXilKC)  amended 51 132 

209.104-70   Heading    and    (a)    re- 
vised; (c)  and  (d)  added 51131 

Regulation  at  58  FR  28464  con- 
firmed   51132 

209.106-2    Regulation    at    58    FR 

28464  confirmed 51132 

209.406-2    Regulation    at    58    FR 

28464  confirmed 51 132 

209.406-^    Regulation   at   58    FR 

28464  confirmed 51 132 

213.000  Revised 50851 

213.101  Revised 50851 

213.404  (a)  revised 50851 

213.505-3  Revised 50851 

216.307  Added 531 16 

225.9  Regulation  at  58  FR  28467 

confirmed 51132 

225.702  Regulation  at  58  FR  28467 

confirmed 51132 

Revised 51133 

225.770-1    Regulation    at    58    FR 

28467  confirmed 51 132 

225.7002-2  Regulation  at  58  FR 

28467  confirmed 51132 

225.7002-4   Regulation   at  58   FR 

28467  confirmed 51132 

225.7003-2   Regulation   at   58   FR 

28467  confirmed 51 132 

225.7005    Regulation    at    58    FR 

28467  confirmed 51 132 

225.7014-1   Regulation  at  58  FR 

28467  confirmed 51 132 

225.7014-2   Regulation  at  68   FR 

28467  confirmed 51 132 
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225.7014-3  Regulation   at  58   FR 

28467  confirmed 51 132 

225.7015-1   Regulation   at  58  FR 

28467  confirmed 51132 

225.7015-3   Regulation   at   58   FR 

28467  confirmed 51 132 

226.7017-1    Regulation   at   58   FR 

28468  confirmed 51 132 

225.7017-2  Regulation   at  68   FR 

28468  confirmed 51 132 

225.7018  Regulation  at  68  FR 
28468  confirmed 51 132 

225.7018-1    Regulation   at   68   FR 

28468  confirmed 51 132 

226.7018-2   Regulation   at  68   FR 

28468  confirmed 51132 

225.7018-3   Regulation   at  68   FR 

28468  confirmed 51 132 

225.7019  Regulation  at  68  FR 
28468  confirmed 51132 

225.7019-1    Regulation   at   68   FR 

28468  confirmed 51132 

226.7019-2   Regulation   at  68   FR 

28468  confirmed 51132 

225.7019-3   Regulation   at  68   FR 

28468  confirmed 51132 

225.7019-4   Regulation   at  68   FR 

28468  confirmed 51132 

225.7102  Regulation  at  58  FR 
28468  confirmed 51 132 

225.7103  Regulation  at  58  FR 
28468  confirmed 51 132 

225.7104  Regulation  at  58  FR 
28468  confirmed 51132 

225.7200—225.7203  (Subpart  225.72) 
Regulation    at    58    FR    28469 

confirmed 51132 

225.7303-2  (a)  revised 50511 

226.7100  Revised 5870 

226.7104  Added 5870 

231.205-6  (a)(2)  introductory  text 

added;  interim 2331 

231.205-70  Added;  Interim 1748 

231.303  (3)  added 2331 

231.603  Introductory  text,  (1) 
through  (10),  (11)  Introduc- 
tory text,  (1),  (11)  and  (12) 
through  (15)  redesignated  as 
(1)  Introductory  text,  (1) 
through  (X),  (xi)  Introduc- 
tory text,  (xl)(A).  (B)  and 
(xll)   through   (XV);   new   (2) 

added;  interim 2331 

231.703  Revised 2331 

235  Authority  citation  revised 4570 


235.006  (a)  and  (b)(iv)  added;  in- 
terim  4570 

235.7000—235.7006  (Subpart  235.70) 

Added 52443 

237.104  (bXll)  revised;  Interim 2888 

242.706-3  Added 531 16 

242.1202  Added;  Interim 1749 

242.1204  Added;  Interim 1749 

247.270-5  Revised;  interim 50852 

247.270-6  Revised;  interim 50852 

262.203-7001  Regulation  at  58  FR 

28471  confirmed 51 132 

262.209-7001  Revised 51 131 

Regulation  at  58  FR  28471  con- 
firmed  51132 

252.209-7002  Regulation  at  68  FR 

28471  confirmed 51132 

Amended;  (a)(1),  (2),  (3)  and  (b) 

revised 51 133 

252.209-7003  Added 51 131 

252.209-7004  Added 51131 

252.216-7002  Added 531 16 

252.219-7003  Regulation  at  58  FR 

28472  confirmed 51132 

262.219-7007  Regulation  at  68  FR 

28472  confirmed 51 132 

252.219-7009  Regulation  at  58  FR 

28472  confirmed 51 132 

252.222-7001  Regulation  at  68  FR 

28472  confirmed 51132 

252.223-7006  Regulation  at  58  FR 

28472  confirmed 51132 

262.225-7016  Regulation  at  58  FR 

28473  confirmed 51 132 

252.226-7026  Regulation  at  68  FR 

28473  confirmed 51 132 

252.225-7026  Regulation  at  68  FR 

28474  confirmed 51132 

252.225-7033  Regulation  at  58  FR 

28474  confirmed 51 132 

252.227-7013  Regu.atlon  at  58  FR 

28474  confirmed 51132 

252.231-7001  Regulation  at  68  FR 

28474  confirmed 51132 

262.233-7000  Regulation  at  58  FR 

28475  confirmed 51 132 

262.237-7020  Regulation  at  68  FR 

28475  confirmed 51132 

252.237-7021  Regulation  at  68  FR 

28475  confirmed 51 132 

Chapter  5— General  Services 
Administration  (Parts  500-599) 

601.105  Revised  (OMB  numbers) 
63260 

526.203  Revised 64856 
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TITLE  48  Chaptef  5-Con. 

525.205  Revised 64S57 

525.402  (a)  revised 64«57 

538.203-7  (d)  revised 63260 

538.203-71    Heading    revised;    (e) 

added 52451 

538.272  Added 52451 

552.225-8  Revised 64557 

552.225-9  Revised 64557 

552.225-72  Amended 64555 

552.225-75  Revised 64555 

562.238-75  Revised 63260 

562.238-76  Added 52452 

552.270-4  Amended 52253 

552.270-21  Amended 52253 

552.270-25  Amended 52253 

552.270-28  Amended 52253 

552.270-31  Revised 52253 

562.270-41  Added 52253 

570.702-22  Revised 52254 

570.702-32  Added 52254 

Chapter  6— Department  of  State 
(Ports  600-699) 

600.000  Amended 66750 

601  Authority  clUtlon  revised 66750 

601.101—601.105     (Subpart     601.1) 

Added 66750 

601.201-1  Amended 66750 

601.301  Revised 66751 

601.302  (a)  amended 66751 

601.303  (c)  revised 66751 

601.403  Amended 66751 

601.404  Amended 66751 

601.405  Amended 66751 

601.470  Amended 66751 

601.471  (a)  Introductory  text 
amended;  (aXD  and  (b)  re- 
vised  66751 

601.570  Revised 66751 

601.602-1  (a)  and  (b)  amended 66751 

601.602-3  (b)(1)  and  (c)  amended; 

(b)(2)  revised 66751 

601.602-3-70  Revised 66751 

601.603-3  Revised 66752 

601.603-70  Revised 66752 

601.670  Revised 66753 

602  Authority  citation  revised 66750 

602.101-70  Amended 66753 

602.201—602.201-70  (Subpart  602.2) 

Removed 66753 

603  Authority  citation  revised 66750 

603.104—603.104-11  (Subpart  603.1) 

Added 66753 

603.203  Amended 66754 

603.303  (c)  amended 66754 

603.601  Added 66754 


603.670  Added 66754 

603.704—603.705     (Subpart     603.7) 

Added 66754 

604  Authority  citation  revised 66750 

604.202  Amended 66754 

604.7002  (a)  and  (b)  revised:  (c) 

amended 66754 

605  Authority  citation  revised 66750 

605.202-70  (a),  (cXD  and  (2)  Intro- 
ductory text  amended:  (b), 
(c)(2)(l),  (11)  and  (d)  revised; 

(e)  added 66754 

606.207  (a)(1)  added 66755 

605.303  (Subpart  605.3)  Added 66755 

605.403  Added 66755 

606.502  Revised 66755 

606  Authority  citation  revised 66750 

606.101-70  Amended 66755 

606.302-1  Added 66755 

606.302^  Added 66755 

606.302-6  Added 66755 

606.303-1  Amended 66755 

606.304  (a)(2)  and  (d)  added 66755 

606.304-70  Revised 66756 

606.370  Added 66756 

606.501  Revised 66756 

606.570  Added 66756 

608  Authority  citation  revised 66750 

608.402—608.402-70  (Subpart  608.4) 

Removed 66756 

609  Authority  citation  revised 66750 

609.202  Amended 66756 

609.404  Amended 66756 

609.405  Revised 66756 

609.406-70  (0)  removed;  (a)  and  (b) 

redesignated  as  (b)  and  (c); 
(a)  introductory  text  redes- 
igmated  as  (a);  new  (a)  re- 
vised  66756 

610  Added 66756 

613  Authority  citation  revised 66750 

613.6-70  Added 66755 

613.103-70  (a)  and  (b)  designation 

removed 66757 

613.502-2  Revised 66755 

613.506-1  Added 66757 

613.505-70  Added 66756 

613.507-70  Amended 66756 

614  Authority  citation  revised 66750 

614.201-7-70    (a)(1)    and    (d)    re- 
moved; (a)(2)  redesignated  as 

(a);  (b)  amended;  (c)  revised 

66756 

614.404-1  Amended 66756 

615  Authority  citation  revised 66750 

615.106-70  Amended 66756 
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615.403—615.413-2  (Subpart  615.4) 

Added 66756 

615.504—615.506     (Subpart     615.5) 

Added 66756 

615.604  Added 66759 

615.607  Amended 66759 

615.608  Amended 66759 

616  Authority  citation  revised 66750 

616.102-70  Revised 66759 

616.203-4  Amended 66759 

616.301-3  Amended 66759 

616.306  Amended 66759 

616.603-2  Amended 66759 

617  Authority  citation  revised 66750 

617.102-2  Amended 66759 

617.102-3  Added 66759 

617.201-70  Amended 66759 

617.204  Added 66759 

617.207  Removed 66759 

617.207-70  Removed 66759 

617.602  Amended .-. 66759 

617.504-70  Added 66759 

619  Authority  citation  revised 66750 

Nomenclature  change 66759 

619.201  (c)  and  (dK5)  amended 66759 

619.501  Added 66759 

619.506  Added 66759 

619.706-1  Added 66760 

619.705-3  Amended 66760 

619.705-6-70  (b)  amended 66760 

619.70&-70  Added 66760 

619.801  Revised 66760 

619.810  Added 66760 

619.812  Added 66760 

619.870  (b)  amended 66760 

622  Authority  citation  revised 66750 

622.401  Added 66760 

622.404-6  (b)(6)  added 66760 

622.406-3  Added 66760 

623  Authority  citation  revised 66750 

623.302-70  (Subpart  623.3)  Added 

66760 

623.470—623.480     (Subpart     623.4) 

Added 66760 

625  Authority  citation  revised 66750 

625.102  Revised 66762 

625.108  Amended 66762 

625.202  Revised 66762 

626.203  Added 66762 

626.304  Amended 66762 

626.901  Revised 66762 

626.1003  (Subpart  625.10)  Removed 

66762 

627  Added 66763 

628  Authority  citation  revised 66750 

628.101—628.106-6   (Subpart   628.1) 

Added 66763 


628.203—628.203-7   (Subpart  628.2) 

Added 66763 

628.305—628.307-70  (Subpart  628.3) 

Added 66763 

631  Added 66764 

632  Authority  citation  revised 66750 

632.111-632.111-70   (Subpart   632.1) 

Removed 66764 

632.402  Elxlstlng  text  designated 

as  (c)(l)(lll);  (b)  added 66764 

632.407  Added 66764 

632.703-3  (Subpart  632.7)  Added 66764 

632.803  (Subpart  632.8)  Added 66764 

632.908  Added 66764 

633  Authority  citation  revised 66750 

633.104     Introductory     text     re- 
moved; (a)(1)  amended 66764 

633.106     Introductory     text     re- 
moved; (a)  and  (c)  amended 
66764 

633.214-70  Added 66764 

634  Authority  citation  revised 66750 

634.001  (b)  and  (c)  amended 66766 

634.001-70  Amended 66766 

634.003  (a)  revised;  (b)  amended 

66766 

634.006  Added 66766 

634.005-6  Added 66766 

636  Authority  citation  revised 66750 

636.101-70  Amended 66766 

636.602  Revised 66766 

637  Authority  citation  revised 66750 

637.104-70  (f)  amended 6*766 

637.106  Added 66766 

637.110  Revised 66766 

637.204—637.270     (Subpart     637.2) 

Removed 66766 

639  Added 66766 

642  Authority  citation  revised 66750 

642.270  Revised 66766 

642.271  Amended 66766 

643  Authority  citation  revised 66750 

643.102-70  (b)  revised 66767 

647  Added 66767 

649  Added 66767 

651  Added 66767 

652  Authority  citation  revised 66750 

652.202-70  Removed 66767 

662.203-70  Added 66767 

662.203-71  Added 66767 

652.206-70  Added 66767 

652.214-70  Removed;  new  652.214- 

70  redesignated  from  652.214- 

71  and  amended 66767 

652.214-71        Redesignated        as 

662.214-70;   new  652.214-71  re- 
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TITLE  48  Chapter  6-Con. 

designated     from     652.214-72 

and  amended 66767 

652.214-72        Redesignated        as 

652.214-71 66767 

652.216-70  Amended 66768 

652.216-71  Added 66766 

652.219-70  Added 66766 

652.223-70  Added 66768 

652.223-71  Added 66768 

652.223-72  Added 66768 

652.223-73  Added 66769 

662.223-74  Added 66769 

652.223-75  Added 66769 

652.223-76  Added 66769 

652.223-77  Added 66769 

662.223-78  Added 66769 

652.228-71  Added 66770 

652.228-72  Added 66770 

652.228-73  Added 66770 

652.228-74  Added 66771 

652.228-75  Added 66771 

652.228-76  Added 66771 

652.228-77  Added 66771 

652.232-70  Revised 66771 

652.232-71  Revised 66772 

652.237-70  Revised 66772 

652.237-71  Added 66772 

652.237-72  Added 66772 

652.242-70  Amended 66772 

662.242-72  Amended 66772 

663  Authority  clUtion  revised 66750 

653.213-70  Revised 66773 

653.217  Added 66773 

663.217-70  Added 66773 

653.219  Added 66773 

653.219-70  Added 66773 

653.302  Removed 66773 

670  (Subchapter  I)  Removed 66773 

Chapter  9— Department  of  Energy 
(Ports  900-999) 

909.500  Amended 66264 

909.570-3  Amended 66264 

909.570-4  (a)  amended;  (bX4)  and 

(7)  revised 66264 

909.570-5  Revised 66264 

909.570-6  Revised 66265 

909.570-7  Revised 66265 

909.570-8  Revised 66265 

909.570-9  (a)  introductory  text  re- 
vised: (a)<3)  amended 66265 

909.570-10  Revised 66266 

909.570-12  Revised 66266 

909.570-14  (b)(4).  (5).  (7).  (8)  and 
(12)  revised;  (b)(6).  (9)  and 
(11)  amended 66266 


909.670-15  (a)  amended 66266 

917.502—917.505-71  (Subpart  917.5) 

Removed 64790 

952.209-70  Revised 66266 

952.209-71  Removed 66267 

952.20&-72        Heading        revised; 

amended 66267 

970.5204-36       Heading       revised; 

amended 66267 

Chapter  16— Office  of  Personnel 
Management  Federal  Employ- 
ees Health  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1652.215-70       Heading       revised; 

amended;  Interim 62346 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.104-370  (a)  amended 66268 

1801.270  Amended 66268 

1801.271  (a)(1)  amended:  (aK2)  re- 
vised  66268 

1801.272-1  Amended 66268 

1801.603-2  (d)(3)  revised 66268 

1803.104-11  (b)  amended 66268 

1803.804  (a)  and  (b)  amended 66268 

1804.601  Amended 66268 

1804.602  Amended !... 66268 

1804.671-4  (k)  and  (zzX3)  amended 

66268 

1804.7101  (a)  amended 66269 

1805.202    Regulation    at    58    FR 

69246  confirmed 66268 

1806.303-270  Amended 66269 

1807.7102  Revised 66269 

1807.7103-1  Revised 66269 

1807.7204  (b)  amended 66269 

1808.302  (a)  amended 66269 

1808.406  (a)  and  (b)  redesignated 

from      1808.405-1;      new      (a) 

amended 66269 

1808.405-1   Heading  removed;   (a) 
and     (b)     redesignated     as 

1808.406  (a)  and  (b) 66269 

1812.303-70  (e)  amended 66269 

1816.804-3  (aK4)  and  (d)  amended 

66269 

1815.805-5  (e)  amended 66269 

1819.505-70  Regulation  at  59  FR 

38131  confirmed 66268 

1819.708-70  (b)  amended 66269 

1822.406-13  Amended 66269 

1822.807  Amended 66269 
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1825.7200  Amended 66270 

1828.001  Removed 6S729 

1828.371  Revised 66729 

1829.203  (a)  amended 66270 

1833.103  (a)  revised;  (c)  amended 

66270 

1835.016-70  (b)(6)  removed 66270 

1837.101—1837.170  (Subpart  1837.1) 

Revised .....60917 

1837.202-71  Amended 66270 

1842.101  Amended 66270 

1842.1004  Amended 66270 

1842.1203    (a)    introductory    text 

and  (cXD  amended 66270 

1842.1203-70  (c)  amended 66270 

1844.305  Amended 66270 

1852.103-70  Amended 66270 

1852.204-70  Amended 66270 

1852.22&-72  Revised 65730 

1852.228-76  Revised 65730 

1852.228-78  Revised 65731 

1852.237-71  Revised 60917 

1853.103  Amended 66270 

1853.108  Amended 66270 

1870.103  Appendix  I  amended 66271 

1870.303  Appendix  I  amended 66270 

1871  Revised 59378 

Chapter  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Ports  9900-9999) 

9903.102  Amended;  0MB  number 
55753 

9903.201-1  (a)  revised;  (b)(10)  re- 
moved  55753 

9903.201-2  (a)  amended;  (c)  added 

55753 

9903.201-3  Amended;  introductory 
heading  redesignated  as  (a) 
heading;  introductory  text 
and  (a)  through  (d)  redesig- 
nated as  (a)(1)  introductory 
text    and    (i)    through    (iv); 

(a)(2)  added 55754 

9903.201-4  (a)(1)  and  (2)  revised; 

(e)  added 55755 

9903.201-€  (a)  revised 55756 

9903.201-7  Added 55756 

9903.202-1  (f)  added 55756 

9903.202-5  Revised 55757 

9903.202-6  Added 55757 

9903.202-10  Added 55757 


9903.301  Existing  text  desigrnated 

as  (a);  (b)  added 55770 

9905  Added 55770 

Proposed  Rules: 

1—99  (Ch.  I) 2282.  2302.  2370,  3492 

3 61738.61740 

4 66408 

9 65623 

14 66408 

15 66408 

18 53706 

22 51399.  60686.  65623 

25 66408 

28 65623 

6602 

31 51399.  60686.  64268,  64542.  65460 

32 3988,6602 

2630 


33. 

37. 
39. 
42. 


64268 

2630 

.51399.  60686.  64268,  65460,  65464 
2630 


44 65623 

45 52277 

2370,7744 

49 61734 

SO 66408 

2630 


52 52277,  61734,  61738.  61740,  64268, 

65460,  65464,  65623.  66408 

2370,  2630.  6602,  7744 

53 .". 5830 

204 66884 

210 66287 

4878 

215 66287 

4878 

219 64185 

4144 

231 2924 

242 50539.  62704 

252 64185.  66287 

4144,4878 

253 66884 

900—999  (Ch.  rX) 56421 

912 4397 

915 54421 

917 64791 

923 2727 

931 54421 

942 54421 

951 54421 

962 54421 

4397 

970 52505.  54421 
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TITLE  48   Proposed  Rules:— Con. 

2727.4397 

1516 5888.  10535 

1552 5888,  10535 

1815 51154 

1819 51154 

1827 51936 

1852 S1 154.  51934 

1870 51154 

6416 10826 

5452 64185 

4144 

6101 61861 

3948 

9903 60948 

TITLE  49-TRANSPORTATION 

SubHtle  A— Office  of  th«  Secretary 
o4  Transportation  (Parts  1  —99) 

1.23  (1)  revised 2891 

1.46  (aXlO)  revised 2891 

1.54  (bXll)  added 2891 

1.50  (b)(2)  and  (j)  removed:  (bX3) 
through  (9)  and  (k)  throuflrh 
(q)  redeslsrnated  as  (bK2) 
through  (8)  and  (J)  through 

(p):  new  (b)(4)(il)  removed 2891 

1.70  Added 2891 

Ct^apter  I— Reseorcti  and  Special 
Programs  Administration,  De- 
portment ol  Transportation 
(Parts  100-199) 

171.7  (aX3)  Ubie  amended.  .56172.  64744. 

67406 

171.8  Amended 67406 

171.11  (dX5)  amended 67406 

171.12  (b)  introductory  text 
amended 67406 

171.14  Regulation  at  58  FR  48763 
eff.  date  conflrmed  as  9-22-94 

53116 

Revised 67406 

172.101  (cK3),  (13)  and  (kXD 
through  (5)  revised;  (g) 
amended 67407 

(cXll)   Introductory   text  and 

(12X111)  amended 67408 

Table  revised 67409 

Appendix  B  amended 67485 

172.102  (cXl).  (2)  and  (3)  amended 
67485 

172.203  (kX3)  amended;  (1X3)  and 

(o)  added 67486 


(mXl)  amended 67487 

172.204  (aK2)  amended 67487 

172.320  (b)  amended 67488 

172.325  (c)  amended 67489 

172.400a  (0)  and  (d)  added 67490 

172.402      (aXl)      revised;      (aX2) 

amended;  (0  and  (g)  added 67490 

172.411  (d)  amended 67490 

172.416  (b)  amended 67490 

172.430  (b)  amended 67490 

172.540  (b)  amended 67490 

172.647  (b)  amended 67490 

172.564  (b)  amended 67490 

173.2a  (b)  table  amended 67490 

173.9  (e)  added 67490 

173.21  (fX2)  amended 67490 

173.22  (aX2Xlil)  and  (iv)  redesig- 
nated as  (aX2)(iv)  and  (v); 
new  (aX2Xlll)  added;  (aX3Xl) 

and  (4)  revised 67491 

173.24  (cXl)  and  (eX4Xli)  amend- 
ed; (d)  revised 67491 

173.25  (a)  introductory  text  re- 
vised; (b)  added 67491 

173.28   (bX4)   revised;    (b)(7)   and 

(CK4)  added 67491 

(cXlXi)  and  (3)  amended 67492 

(bX4)  table  corrected 7627 

173.33  (dX3)  amended;  (h)  added 

55172 

(cX5)  amended 67492 

173.52  (b)  Table  1  amended 67492 

173.59  Amended 67492 

173.60  (bX15)  added ....67492 

173.62  (a),  (c)  table  and  (d)  re- 
vised; (b)  table  amended 67492 

(e)  amended 67506 

173.115  Heading  and  (b)  introduc- 
tory text  revised 67506 

173.120  (a)  revised;  (bK2)  amended 
67506 

(cXlXlKA).     (B)     and     (ilXA) 
amended 67507 

173.121  (bXDdi)  amended; 
(bXlXiv)  table  and  (2Xi)  re- 
vised  67507 

173.124  Heading  and  (aX2)  revised 

67507 

173.128  (a)  introductory  text. 
(cX2)  and  (3)  amended;  (bX7) 
revised;  (cK4)  removed;  (d) 
redesignated  as  (e);  new  (d) 
added 67508 

173.136  (a)  revised 67508 

173.137  Introductory  text  amend- 
ed; (a),  (b)  and  (c)  revised 67508 
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173.150  Heading  and  (d)  revised; 
(a),  (b)  introductory  text  and 

(3)  amended 67508 

173.152  (bX3)  revised 67508 

173.168  (fX3)  added 67509 

173.164  (b),  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  new 
(c)  introductory  text  revised; 
(aXD.     (2)    and    new     (c)(1) 

amended;  new  (b)  added 67509 

173.166  Heading,  (b)  and  (dXD  re- 
vised; (a),  (c).  (dX2)  and  (f) 

amended 67509 

173.171  (a)  amended 67509 

173.173  Heading  and  (b)  introduc- 
tory text  revised 67509 

173.186  Revised 67509 

173.189  Added 6751 1 

173.196  (f)  amended 67511 

173.201  (b)  and  (c)  amended 67518 

173.202  (b)  and  (c)  amended 67518 

173.203  (b)  and  (c)  amended 67518 

173.211  (c)  amended 67511 

(b)  and  (c)  amended 67518 

173.212  (c)  amended 67511 

(b)  and  (c)  amended 67518 

173.213  (c)  amended 67511 

(b)  and  (c)  amended 67518 

173.224  Revised 67511 

173.226  (eX2)  amended 55172 

(a)    amended;    (b)    table    and 
(e)(3)(ii)  revised;  (cX5)  added 

67511 

173.226  (cXl)  amended 67517 

173.304  (aX2)  teble  amended 67517 

173.306    (aX3Xv)    revised;    (aX4) 

added 67517 

173.315      (oXl)      revised;      (oK2) 

amended 55172 

173  Appendix  A  removed;  Appen- 
dixes E  and  F  amended;  Ap- 
pendix H  added 67517 

174.61      Heading      revised;      (a) 

amended;  (c)  removed 64744 

174.63  Revised 64744 

175.10  (a)(4)  introductory  text 
and  (13)  revised;  (aX12)  Intro- 
ductory text  amended;  (a)(17) 

removed;  (aX26)  added 67518 

175.33  (aXD  introductory  text.  (6) 

and  (7)  amended 67518 

176.27  (c)  added 67518 

176.76  (i)  added 67519 

177.841  (e)(3)  amended 67519 

178.2  (a)  revised;  (e)  added 67519 


178.3  (a)  introductory  text  and 

(b)  revised;  (a)(2)  and  (4) 
amended;  (aX5)  added 67519 

178.337-1    (aX3).    (eXD    and    (2) 

amended 55172 

178.337-9  (bK7Xl)  removed: 
(bX7Xii)  and  (ill)  redesig- 
nated as  (b)(7)(i)  and  (ii) 55173 

178.337-11      (aX2)      introductory 

text  revised 55173 

178.338-9  (c)(2)  revised 55173 

178.338-11   (c)  introductory   text 

amended 55173 

178.346-1  (c)  amended:  (1X2)  re- 
vised  55173 

178.346-3  (b)  and  (c)  revised 55173 

(d)  removed;  (e),  (f)  and  (g)  re- 
designated as  (d),  (e)  and  (f): 
(a)(1),  (3)  and  new  (d)  amend- 
ed  55174 

178.346-5  (f)  added 55175 

178.346-6  (a)  and  (b)  amended 55175 

178.346-8  (a)(3).  (b)  introductory 
text,  (1),  (c)  introductory 
text.  (1)  and  (dX3)  revised;  (e) 

added 55175 

178.345-10  (bX3Xi)  and  (ii)  revised 

55175 

178.345-13  (c)  heading  added 55176 

178.345-14  (d)  amended 55176 

178.345-15     (bX2)     amended;     (e) 

added 55176 

178.346-1  (dX9)  and  (10)  added 55176 

178.346-2  (a)  designation  re- 
moved; amended 55176 

178.346-10  (bXl)  and  (2)  amended; 
(bX3)  added:  (cXD  and  (dXD 

revised 55176 

178.346-13  (c)  revised 55176 

178.602  (a)  introductory  text,  (1) 
introductory  text  and  (3) 
amended 67519 

178.603  (d)  redesignated  as  (e):  (a) 
introductory   text,   (9),   (10), 

(c)  and  new  (e)  illustration 
revised;  (aXll)  and  new  (d) 
added 67519 

(eX2)  amended 67521 

178.508  (bX2)  amended 67521 

178.612  (aXl).  (2)  and  (bX2)  re- 
vised; (aX3)  and  (4)  removed 

67521 

178.513  (bX2)  and  (3)  redesignated 
as  (b)(3)  and  (4);  new  (b)(2) 
added 67521 
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TITLE  49  Chapt«f  !-Con. 

178.516  (bXl)  and  (2)  amended: 
(b)(3XlIl),  (4)  and  (5)  redesig- 
nated as  (b)(4).  (5)  and  (6) 67S21 

178.521  (b)(2)  amended 67521 

178.522  (a)(9).  (bK4)  and  (5) 
amended;  (aKlO)  and 
(bK3Xvlll)  revised:  (aXll)  and 
(bX3Xlx)  added 67521 

178.601  (k)  redesignated  as  (1); 
(b).  (g)(2)(i).  (vl)  and  new  (1) 
revised;  new  (k)  added 67521 

(gX2)  introductory  text.  (5X1) 
and  (11)  amended 67522 

178.602  (c)  amended 67522 

178.603  (a)  Introductory  text  and 

(c)  amended;  (fXD  revised 67522 

178  604  (d)  amended 67522 

178.606  (OKI)  amended 67522 

178  Appendix  C  added 67522 

180.403  Amended 55177 

180.406  (fXlXlil)  and  (4)  introduc- 
tory text  amended;  (h)  re- 
vised  55177 

180.407  (c)  Uble,  (lX4Xvlll)  and 
(ix)  amended;  (eXD  and  (hK2) 
revised:  (1X5).  (6)  and  (7)  re- 
designated as  (1X6).  (7)  and 
(8):  (lX4)(x)  and  new  (5)  added 
55177 

(dXlXli).  (exaxii)  and  (gXlXiv) 
amended;      (eX4)      removed; 

(eXS)  redesignated  as  (eX4) 55178 

180.413  Revised 5517S 

192  Compliance  date  suspension 

7133 

199  Authority  clUtlon  revised 62227. 

62239.  62246 

199.3  Amended 62227 

199.11  (c)  revised 62227 

199.225  (aX2).  (bX4Xil)  and  (ill) 
redeslgrnated  as  (aX2Xl). 
(bX4Xlll)   and   (iv);    (aX2Xll) 

and  new  (bX4Xll)  added 62239 

(dXl)  re  vised 62246 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Ports  200—299) 

219  Authority  ciUtion  revised 60663, 

62228,62239 

Announcement 67641 

219.5  Amended 62228 

219.209  Corrected 50699 

219.300  (d)  added 62239 

219.302  (f)  removed 62239 


219.303  Revised 60563 

219.501  (e)  removed;  (a)  through 
(d)  redesignated  as  (b) 
through  (e):  new  (a)  added; 
new  (b)  through  new  (e)  re- 
vised  60564 

219.602  Added 62228 

219.801  Corrected 50699 

Ct>apter  III— Federal  Higtiway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

Chapter        III        Nomenclature 

change 60323 

382  Authority  citation  revised 60323 

Authority  citation  revised 2032 

382.107  Amended 60323,  62229 

382.115  (a)  revised 2032 

382.303  (bX2)  redesignated  as 
(bX4):     new    (b)(2)    and    (3) 

added 62240 

382.305  Revised 62229 

382.307  (e)(2)  and  (3)  redesignated 
as  (eX4)  and  (5);  new  (eX2) 

and  new  (3)  added 62240 

387.3  (c)  revised 63923 

387.5  Amended 63923 

387.7  (dX3)  revised 63923 

387.9  Re  vised 63923 

387.15  Amended 63924 

387.17  Revised 63924 

390  Authority  citation  revised 60323. 

67554 
390.3  (b)  through  (f)  redesignated 
as  (c)  through  (g);  new  (b) 

added 67554 

390.5  Amended 60323 

390.50—390.60  (Subpart  C)  Added 

67554 

391  Determination 59386 

Authority  citation  revised 60323 

391.11  (bXll)  removed;  (bX12)  re- 
designated as  (bXU) 60323 

391.35  Removed 60323 

391.37  Removed 60323 

391.51  (bX2).  (cX3).  (4)  and  (dX2) 
amended;  (cX5)  and  (dX3)  re- 
moved; (dX4)  redesignated  as 

{dX3) 60323 

391.61  Revised 60323 

391.67  Revised 60324 

391.68  Revised 60324 

391.69  Revised 60324 

391.71  (a)  amended 60324 

Heading.   (aXD  and  (bX3)  re- 
vised  63924 
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391.73  Revised 60324 

391.83  (c)  revised 56 

392  Authority  citation  revised 60324, 

63924 

392.9a  Removed 60324 

392.10  (a)(2)  through  (5)  and  (bXD 

revised 63924 

392.12  Removed 60324 

392.18  Removed 60324 

392.21  Removed 60324 

392.25  Revised 63925 

392.30  Removed 60324 

392.31  Removed 60324 

392.32  Removed 60324 

392.40  Removed v.  60324 

392.41  Removed 60324 

392.42  (Subpart  E)  Heading  re- 
vised  60324 

392.61  Removed 60324 

392.62  Removed 60324 

392.65  Removed 60324 

392.69  Removed 60324 

395  Authority  citation  revised 60324 

395.2  Amended 60324 

396  Authority  citation  revised. 60324 

396.3  (b)(4)  removed;  (bX5)  redes- 
ignated as  (b)(4);  (bX3) 
amended 60324 

397  Authority  citation  revised 51830, 

63925 

397.5  Re  vised 63925 

397.7  Re  vised 63925 

397.9  Removed 51830 

397.13  Revised 63925 

397.19  Revised 63925 

397.61—397.77  (Subpart  C)  Added 

51830 

397.201  (a)  revised;  (c)  amended 

51834 

397.203  (aX3)  revised 51834 

350—399  (Subchapter  B)  Appen- 
dix H  added 67556 

Chapter  III  Appendixes  A  and  C 

removed 60324 

Ct>apter  V— Notional  Higtiway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  500-599) 

501.7  (a)(2)  and  (3)  revised;  (aX4) 
added 64163 

501.8  (0  Introductory  text  and  (g) 
heading  revised 64163 

(gX3)  removed;  (1)  added 9789 

541  Authority  citation  revised 64168 


541.3  Revised:  eff.  10-25-95 64168 

541.4  Revised;  eff.  10-25-95 64168 

541.5  Revised;  eff.  10-25-95 64168 

541  Appendix  A  heading  and  Ap- 
pendix B  revised;  eff.  10-26-95 
64169 

555  Authority  citation  revised 1750 

555.9  (cXD  revised 1750 

567  Authority  citation  revised 64170 

567.4      (k)      introductory      text 

amended 64170 

571  Technical  correction 51229 

571.101  Table  2  amended 6432 

571.105  Amended 6434 

571.108  Amended;  eff.  11-1-95. 54839 

Corrected 61656 

Amended 1752,  8200,  8201.  8202 

571.109  Corrected 51229 

Amended 8203 

571.121  Amended 2896 

571.131  Regulation  at  59  FR  26761 

confirmed 5337 

571.135  Added 6434 

571.208  Amended 60918 

571.210  Amended 3775 

571.213  Amended 7464 

571.303  Amended 2543 

571.304  Amended 66776 

572  Authority  citation  revised 2897 

572.41  (a)  introductory  text,  (3), 

(4).  (5)  and  (c)  revised 52091 

572.42  (a)  introductory  text  re- 
vised  52091 

572.43  (a)  revised 52091 

572.44  (bXD  and  (c)  revised 52091 

572.40—572.44  (Subpart  F)  Appen-     

dlx  A  added 52092 

572.74  (c)(2)  revised 2897 

591  Authority  citation  revised 52097 

591.4  Introductory  text  revised 52097 

591.6  (c)  revised 52097 

591.10  (b)  and  (c)  revised 52097 

591  Appendix  A  amended;  Appen- 
dix B  added 52097 

592  Authority  citation  revised 52098 

592.1  Revised 52098 

592.4  Introductory  text  revised 52098 

592.6  (gX2Xi)  revised 52098 

592.7  (c)  amended 52098 

592.8  (g)  revised 52098 

Ctiapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Ports  600—699) 

604.9  (bX8Xiv)  revised SI  134 

653  Authority  citation  revised 62230 
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TmE49  Chapter  Vl-Con. 

653.7  Amended 62230 

663.47  Revised 62230 

664  Authority  citation  revised 62240 

654.33  (b)  redesignated  as  (b)(1); 

(b)(2)  added 62240 

664.37  (d)(2)  and  (3)  redesignated 
as  (d)(3)  and  (4);  new  (d)(2) 
added 62240 

Chapter  VIII— Nottonol  Transpor- 
tation Safety  Board  (Parts 
800-899) 

821  Authority  citation  revised 99046 

821.1  Amended 59046 

Reflation  at  58  FR  11380  con- 
firmed  59064 

821.2  Regulation  at  58  FR  11380 
confirmed:  revised 59054 

821.3  Added 59046 

821.6  (d)  revised 59046 

821.7  (a)  and  (b)  revised 59046 

821.8  Revised 59047 

821.9  Revised 59047 

821.11  Revised 59047 

821.12  Revised 59047 

821.14  (a)  revised 59047 

821.19  (b)  revised:  (d)  added 59047 

821.20  (b)  and  (c)  revised 59046 

821.24  (a),  (d)  and  (e)  revised 5904S 

821.30  (a)  revised 5904S 

Regulation  at  58  FR  11381  con- 
firmed  59054 

821.31  (a)  revised 59046 

821.35  (a)  revised 59046 

821.37  (a)  revised 59048 

821.38  Revised 59048 

821.42  (c)  removed:  (d)  redesig- 
nated as  (c) 59049 

821.43  Revised 59049 

821.47  Revised 59049 

821.48  (e)  revised;  (f)  removed;  (g) 
redesignated  as  (f) 59049 

821.49  Revised 59049 

821.50  (a)  and  (b)  revised 59049 

821.54—821.57  (Subpart  I)  Heading 

revised 59049 

821.54  (a)  revised 59049 

821.55  (a),  (b)  and  (c)  revised;  (f) 
added 59049 

821.56  (a)  revised 59050 

821.57  (b)  and  (c)  revised 59050 

821  63  (b)  revised 59050 

821.64  Revised 59050 

Regulation  at  58  FR  11381  con- 
firmed  59054 


826.2  Regulation  at  58  FR  11381 
confirmed 59054 

826.3  Regulation  at  58  FR  11381 
confirmed;  (a)  revised 59054 

CtKjpter  X— Interstate  Commerce 
Commission  (Parts  1000-1399) 

1002.1  (d).  (eXl)  and  (fX6)  Uble 
revised 67643 

1002.2  Table  corrected 52372 

(c)  and  (d)(1)  revised 63727 

(f)  re  vised 67643 

(f)  table  amended 2544 

(f)  table  corrected 4477 

1011  Authority  citation  revised 

65505 

1011.6  (e)  revised 2544 

1011.16  (a)(l)(iv)  added 65505 

1039.11  (a)  table  amended 51134,  59663. 

63925 
1130  Authority  citation  revised 

2544 

1130.2  (f)  amended;  (g)  added 2544 

1160  Re  vised 63728 

1161  Removed 63730 

1162  Removed 63730 

1163  Removed 63730 

1166.3  (c)  amended 63730 

1249.11    Corrected;    CFR   correc- 
tion  52099 

Proposed  Rules: 

40 3371 

107 5822 

136 65878 

171 51157.  65860 

4879.  5889 

172 51 157,  65860 

; 4879 

173 51 157.  65860 

4879,5889 

174 51157 

4879 

175 51157 

4879 

176 51157 

4879 

177 51157 

4879 

178 51 157,  65860 

4879 

179 51157 

4879 

180 5H57 

4879 
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192 52863 

195 52863 

214 1761.  8619 

215 67266 

225 59744.  66501 

9001 


229. 


231. 


232. 


390. 
391. 


.52953 

...3375 
.52953 

....3375 
.52953 

....3375 
91 


50887 

91 

392 91 

393 51540 

395 63322 

396 


533. 
538. 
544. 


91 

.66885 
.65295 

....3830 


571 54881,  55073,  59975,  60596.  65299, 

66504 

3304.5345 

580 55404 

653 .....7100 

654 7100 

1000—1399  (Ch.  X) 2069 

1002 51546 

1023 4397 

1039 53775 

1043 „ 62705 

1084 62705 

1106 5890 

1145 7. 53775 

1160 51546 

1161 51546 

1162 51546 

1163 51546 

1180 5890 

1312 64646 

1314 64646 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Ctiapter  I— United  States  Fisti  and 
Wildlife  Service.  Departn^ent  of 
ttte  Interior  (Parts  1-199) 

15.11  (b)  and  (c)  amended 62255 

15.31—15.33  (Subpart  D)  Added         62262 

17.11  (h)  table  amended 50805.  60264. 

60278,  60334,  63264.  64623.  64866. 
65276.  65512 


(h)  table  amended;  eff.  8-18-94 

to  5-26-95 54840 

(h)  Uble  amended 2903,  5267.  5273, 

6974.  10715 

17.12  (h)  table  amended 50857.  56333, 

56350,  59177,  60568,  62352,  64623 

(h)  table  amended 61,  3561,  6684 

17.84  (1)  added 60264 

(1)  re  vised 60279 

17.95  (e)  amended 65276 

20  Authority  citation  revised 50425 

20.20  (b)  and  (c)  revised;  (d)  and 

(e)  added 53336 

20.21  (j)  revised 64 

Regulation   at   60   FR   64  e^. 

date  corrected  to  12-30-94 2177 

20.103  Corrected 59967 

20.104  Seasonal  hunting  adjust- 
ments  50426 

Table  corrected 55531 

20.105  Seasonal  hunting  adjust- 
ments  50427 

Corrected 60060 

20.106  Seasonal  hunting  adjust- 
ments  50442 

Corrected 60060 

20.107  Seasonal  hunting  adjust- 
ments  50442 

20.109  Seasonal  hunting  adjust- 
ments   50443 

Corrected 60060 

32.7  Amended 55183,  55191,  55196 

Amended 5277 

32.20  Amended 5518S 

32.22  Amended 55183 

32.23  Amended 55184 

32.24  Amended 55184 

Amended 5067 

32.28  Amended 55185 

32.29  Amended 55185 

32.32  Amended 55185 

32.33  Amended 55186 

32.34  Amended 55186 

32.37  Amended 55186 

Amended 5277 

32.40  Amended 55186 

32.41  Amended 55186 

32.42  Amended 55186,  55196 

32.43  Amended 55187 

32.46  Amended 55187 

32.49  Amended 55187 

32.52  Amended 55187 

32.53  Amended 55187,  55191 

32.55  Amended 55187 

32.56  Amended 55187 

32.57  Amended 55188 
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TraESO  Chapter  I -Con. 

32.60  Amended „ S51S6 

32.62  Amended 56188 

32.63  Amended 55188 

32.67  Amended 55188 

32.68  Amended 86197 

32.70  Amended 56188 

32.71  Amended 55188 

100.24  (a)(1)  table  amended....  10319.  10320 

100.26  (kXl>(vll)(B)  table. 
(18)(lii)(B)  table  and 
(20)(lli)(C)  table  amended 51858 

(kK23)(lii)(C)  table  and 
(26)(iiiKB)  table  amended 51859 

(eXD  revised;  (k)(6KlilXB) 
table  and  (9Xil)(E)  Uble 
amended 10820 

(k)(ll)  Uble,  (12)  table.  (13)(il) 
table.  (14X111X3)  table.  (16) 
table.  (18X111)  table  and 
(19X111)  table  amended 10321 

(kX20XlliXC)  table.  (21XliiXD) 
table.  (25X111)  table  and 
(26X111X3)  Uble  amended 10322 

100.27  (f)(3XlvXE)  added 10322 

Chapter  ll-National  Marine  Fish- 
eries Service,  National  Oceonic 
and  Atmospheric  Administra- 
tion, Deportment  of  Commerce 
(Ports  200-299) 

204.1    (b)    Uble    amended    (OM3 

numbers) 66272.66780 

215  Authority  ciUtion  revised 50375 

215.1  Revised;  interim 50375 

215.11  (Subpart  B)  Revised:  in- 
terim  50375 

216  Embargoes 65974 

Findings 10332 

216.2  Amended;  Interim 50375 

216.3  Amended;  interim 50375 

Amended 63062 

216.6  (a),  (b).  (d)  and  (e)  amended; 
interim 50375 

216.7  (a)  and  (b)  amended;  in- 
terim  50375 

216.8  Amended;  interim 50375 

216.12  (bXlXi)  amended;  interim 
50375 

216.13  (b)  amended;  interim 50375 

(c)  amended;  Interim 50376 

216.14  Heading,  (a)  Introductory 
text  and  (bXl)  amended;  in- 
terim  50376 

216.15  Introductory  text  amend- 
ed: interim 50376 


216.16  Added;  Interim 50376 

216.21  Amended:  interim 50376 

216.23  (d)  amended:  interim 50376 

216.24  (bX2Xvii).  (viii).  (4).  (cX8), 
(dX2XlXD).  (vi).  (eX7)  intro- 
ductory text,  (ii)  and  (g) 
amended:  interim 50376 

(dX2XiXAX2)  and  (J)  revised 52923 

(eX5Xxiv)  revised 63062 

216.25  (a)  introductory  text 
amended:  Interim 50376 

216.26  (b).  (c)  and  (d)  revised:  in- 
terim  50376 

216.31  (aXlO)  and  (c)  amended:  In- 
terim  50376 

216.40  Redesignated  as  216.50;  in- 
terim  50376 

216.45  Added;  interim 50376 

216.50  Redesignated  flrom  216.40; 

interim 50376 

216.70  (a)  introductory  text  and 

(3)  amended:  interim 50376 

216.72  Amended;  interim 50376 

216.73  (b)(4)  amended:  Interim 50376 

222.23  Regulation  at  59  FR  42352 

eff.  date  corrected  to  8-18-94 

to  4-17-95 3948 

222.31  Revised 3776 

227.4  Regulation  at  69  FR  42362 
eff.  date  corrected  to  8-18-94 

to  4-17-95 3948 

227.21  Regulation  at  69  FR  42353 
eff.  date  corrected  to  8-18-94 

to  4-17-95 3948 

227.72  (eXl)  introductory  text  re- 
vised: (eX7)  added 8958 

229.2  (k)  revised 6039 

229.4  (bX2)  introductory  text  and 
(1X3)  revised:  (b)(2Xiii) 
added 6039 

229.6  (CX2X1)  amended;  (cX6)  re- 
moved; (cX7)  through  (10)  re- 
designated as  (cX6)  through 

(9) 6039 

229.7  (b)  amended;  (c)  removed; 

(f)  redesignated  as  (e) 6039 

285  Temporary  regulations 51871. 

54396,  65279 
Harvest  quotas 55821 

Chapter  III— International  Regu- 
latory Agencies  (Fishing  and 
Whaling)  (Ports  300-399) 

301  Inseason  adjustments 51871,  53117 
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Chapter  VI— Fishery  Conservation 
and  Management,  Notional 
Oceanic  and  Atmospheric  Ad- 
ministration, Department  of 
Commerce  (Ports  600—699) 

611  Fishery  management  meas- 
ures  5762.  64346,  65975 

Specifications 2331 

Fishery  management  measures 

7288 

Speciflcations       and       fishery 

management  measures 8470.  8479 

611.1—611.16  (Subpart  A)  Appen- 
dix A  amended 66790 

611.62  Removed 66790 

625  Harvest  quotas 50512,  55822.  60568 

Harvest  quotas 1757.  2905 

Specifications 8958 

630  Temporary  regulations 2032 

630.7  (q)  revised:  (y)  added 55064 

630.50—630.52  (Subpart  D)  Added 

55064 

638  Temporary  regulations 54841 

638.1  Revised 66780 

638.2  Amended 66780 

638.3  (a)  amended;  (c)  added 66780 

638.4  Revised 66780 

638.5  Regulations  at  59  FR  32939 

and  47563  superseded 66780 

Revised 66782 

638.6  Redesignated  as  638.8 66780 

Added 66782 

638.7  Revised 66782 

638.8  Redesignated  as  638.9;  new 
638.8  redesignated  from  638.6 
66780 

638.9  Redesignated  from  638.8 66780 

638.20—638.28  (Subpart  B)  Re- 
vised  66783 

638.28  Regulations  at  59  FR  32939 

and  47563  superseded 66783 

640.2  Amended 53119 

640.4  (a),  (b)  heading.  (1).  (2Xvi) 
and  (viii)  introductory  text 
revised:  (d)  amended 53119 

640.6  (a),  (b)  heading  and  (1)  in- 
troductory text  revised; 
(bX2)  amended 531 19 

640.7  (a)  revised:  (u)  added 53119 

640.20  (cXD  amended 53119 

640.21  (d)  revised 53119 

640.22  (bX3Xi)  revised 53120 

640.23  (cX2)  revised:  (d)  amended 
53120 


641.4     (0)(3)    added;     eff.     1-1-95 

through  2-23-95 67650 

641.7     (X)     added;     eff.      1-1-95 

through  2-23-95 67650 

641.21  (aXD  revised 67650 

641.24  (bXD  revised 67651 

641.30  Added;  eff.  1-1-95  through 

2-23-96 67651 

642  Temporary  regulations 66276 

Temporary  regulations 4866.  7716. 

10333.  10514 

642.7  (s)  amended 53120 

(y)  added;  interim;  eff.  2-1-95 
through  5-8-96 7136 

642.26  (aX2)  and  (bX2)  amended 
53120 

642.27  (b)  amended 53120 

642.28  (a)(1)  and  (2)  amended: 
(bXD  and  (c)  revised 53121 

642.32  Added;  interim;  eff.  2-1-96 

through  5-8-96 7136 

646  Heading  revised 66272 

646.1  Revised 66272 

646.2  Amended 66272 

646.4  (e)  through  (m)  redesig- 
nated as  (f)  through  (n); 
(aX3).  (bX2XviiX3).  (C).  (d) 
and  new  (j)  revised:  new  (f). 
(gXD.  (iXD.  (2)  and  (n) 
amended:  (a)(4),  (5)  and  new 

(e)  added 66272 

646.5  (b)  and  (cXD  amended 66273 

646.7  Revised 66273 

(zz)  added;  interim;  eff.  1-18-95 
through  4-18-95 3563 

646.21  (aXlXiv).  (v)  and  (vi)  re- 
designated as  (a)(l)(v).  (vii) 
and  (viii);  (aXlXD  and  (ill) 
revised;    new    (a)(l)(iv)    and 

new  (vi)  added 66275 

(b)(3)  added;  interim;  eff.  1-18- 
96  through  4-18-95 3563 

646.22  (d),  (e)  and  (f)  removed;  (g) 
redesignated  as  (d);  new 
(dXlXi)  and  (ii)  introductory 
text  revised:  new  (d)(l)(iii) 
amended;    new   (e).    new   (f), 

new  (g)  and  (h)  added 66275 

646.23  (a)(2)  and  (3)  removed; 
(aX4)  redesignated  as  (aX3): 
new  (a)(2)  added;  (cX2)  intro- 
ductory text  revised 66275 

646.26  Redesignated  as  646.27 66275 

646.27  Redesignated  as  646.28; 
new  646.27  redesignated  from 
646.26 66275 


Note:  Bokffoc*  pog*  numbws  ln<Mcat«  1994  change*. 
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TrriE  50  Chapter  Vl-Con. 

646.28  Redesignated  as  646.29; 
new  646.28  redesigmated  from 
646.27 66275 

Amended 66276 

646.29  Redesignated  from  646.28 
66275 

Revised 66276 

650.22  (a)  amended 59969 

660.27  Revised 59969 

651.2  Amended 6447 

651.4  (f)(2)(iv)  revised 6447 

651.5  (a)  revised 6447 

651.9  (a)(13),  (e)(14)  through  (21). 

(28).  (29)  and  (31)  stayed: 
(aK15)  and  (eX36)  through 
(51)  added;  eff.  12-12-94 
through  3-12-95 6S929 

(eK36)  revised;  Interim;  eff.  1- 
10-96  through  3-12-95 3103 

(bXl)  revised:  (bXll)  and  (e)(36) 
added 6447 

661.20  (a)(2)  through  (5).  (bK2), 
(cX2).  (3).  (4).  (dX2).  (3). 
(eXlXlv),  (2)  and  (0(4) 
stayed:  (aX6)  through  (10). 
(bX3),  (cX5)  through  (8), 
(dX4).  (5).  (6).  (eXlXv).  (vl). 
(3).  (fX5)  and  (6)  added:  eff. 
ia-12-94  through  3-12-95 63929 

(aX7Xl).  (8)  Introductory  text, 
(9).  (CX6X11).  (7)  Introductory 
text  and  (dX5Xil)  revised;  in- 
terim; eff.  1-10-96  through  3- 
12-95 3103 

(bX2Xli)  and  (cX2Xll)  amended; 
(0X4)  introductory  text  re- 
vised   6447 

651.21  (a),  (b)  and  (c)  stayed:  (d) 
added;  eff.  12-12-94  through 
3-12-95 63932 

(dXlXli)  and  (2XliXB)  revised; 
(dXlXUi)  and  OXilXC)  added; 
interim;  eff.  1-10-95  through 
3-12-95 3104 

661.22  (dX2Xi)  and  (11)  stayed: 
(dX2Klv)  and  (v)  added;  eff. 
12-12-94  through  3-12-95 63932 

(CXIXIXB)  and  (dXlXl)(C)  re- 
vised   „ 6447 

651.23  (c)  revised 6448 

661.27  (a)  introductory  text  and 

(1)  through  (4)  stayed;  (aX5) 
and   (6)   added;   eff.    12-12-94 

through  3-12-95 63932 

651.32  (a)  stayed;  (c)  added;  eff. 

12-12-94  through  3-12-95 63933 


651  Figure  3  stayed;  Figure  5 
added;  eff.  12-12-94  through 
3-12-95 63933 

652  Temporary  regulations 66457 

668.1  Revised 66790 

658.2  Revised 66790 

658.3  (a)  amended;  (c)  added 66791 

668.4  Revised 66791 

658.5  (a)   introductory   text.    (4) 

and  (b)  revised 66791 

658.6  Revised 66791 

658.7  Revised 66791 

658.20—658.28  (Subpart  B)  Re- 
vised  66791 

668.21  (a)  stayed:  (d)  added:  eff. 
10-19-94  through  12-31-94 53605 

658.22  (a)  Figure  1  redesignated 

as  Appendix  A  Figure  1 66791 

668.23  (b)  Figure  3  redesignated 

as  Appendix  A  Fig\ire  3 66791 

668.25  Corrected 5461 

658  Appendix  A  Figure  1  redesig- 
nated from  658.22  (a)  Figure  1 
and    Figure    3    redesignated 

from  668.23  (b)  Figure  3 66791 

Appendix  A  Figxire  2  added 66792 

663  Temporary  regulations 50657, 

51872 

Restrictions 62626 

Specifications 2331 

663.23  (bX2Xi)  through  (Iv) 
stayed:  (bX2Xv)  added;  eff.  2- 

17-95  through  9-1-96 10040 

663.41  (cX4)  added 6040 

663.46       Added;       eff.       12-2^94 

through  3-30-95 67653 

672  Temporary  regulations 50170, 

51 134.  51872.  51873.  52099.  52923. 
53937,  55066,  59969 
Fishery  management  measures 

65975 

Temporary  regulations 2905,  5337. 

5338.  7136,  7917 
Fishery  management  measures 

7288 

Specifications      and      fishery 

management  measures 8470 

Recordkeeping   and    reporting 

requirements 8478 

672.2  Amended 50701 

672.7  (k)  revised 50170 

672.20  (1X3)  revised;  (i)(4)  re- 
moved; (1X5).  (6)  and  (7)  re- 
designated as  (i)(4),   (5)  and 

(6);  (J)  added 50701 

Corrected 54642 


Note:  Boidfac*  pog*  numten  Indlcat*  1994  changM. 
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675  Temporary  regulations 50856, 

51873.  51874.  52452,  53121,  55822, 
60569,  63063,  66276 

Prohibitions  of  retention 5 1 387, 

61555 

Apportionment 54842,  59177 

Fishery  management  measures 

64346 

Temporary  regulations 2906,  6974. 

8960,  10040 
Fishery  management  measures 

5762 

675.2  Amended 50704 

675.20  (jX3)  revised:  (jX4)  re- 
moved; (j)(6).  (6)  and  (7)  re- 
designated as  (j)(4),   (6)  and 

(6;;  (k)  added 50704 

(hX2)  revised 8488 

675.21  (bXlXiliXB)(2)  revised 8488 

675.22  (h)  added;  interim;  eff.  1- 
20-95  through  4-1-95 4869 

675.23  (e)  revised 64868 

675.24  (h)  added 4113 

676  Fishery  management  meas- 
ures  64346.65975 

Fishery  management  measures 

5762.7288 

Speciflcations      and      fishery 

management  measures 8470.  8479 

676.13  Regulation  at  59  FR  46135 
eff.  date  corrected  to  1-1-95 

51874 

676.16  (1)  and  (n)  removed 51138 

Regulation  at  59  FR  46135  eff. 
date  corrected  to  1-1-95 51874 

676.20  (a)  revised;  (f)  introduc- 
tory text  amended 51138 

(dX3)  revised:  (e)  removed;  in- 
terim  6450 

676.21  Revised 51138 

676.22  (g)  revised 51139 

676.24  Regulation  at  59  FR  43503 
eff.  date  corrected  to  1-1-95 
51874 

676.25  (a),  (b).  (dXD.  (2).  (g)  intro- 
ductory text.  (1).  (2),  (k). 
(mX4).  (nX8)  and  <o)  revised: 
interim 6450 

677  Speciflcations 61556 

677.2  Amended 2345 

677.4  (a)  revised 2346 

677.7  (e)  revised 2346 

677.10  (aXlXi)(C)  revised 2346 

(aXlXi)(G)  and  (H)  added:  (cX3) 
revised;  interim;  eff.  1-20-95 
through  4-1-95 4870 


677  Figure  1  revised 2346 

678  Temporary  regulations 51388, 

55066 

678.2  Amended 52456 

678.4  (aXD  through  (4)  and  (c)  re- 
designated as  (a)(l)(l) 
through  (iv)  and  (1);  (a)(1) 
heading,  new  (a)(2)  and  new 
(c)  added;  new  (a)(lXi).  (d). 
(eXD,  (g).  (h),  and  new  (1)  re- 
vised; new  (a)(l)(iv)  amended 
52456 

678.5  (aX2)  amended;  (b)  and  (c) 
redesignated  as  (c)  and  (d): 

new  (b)  added 52456 

678.7  (a),  (c),  (k)  through  (q)  and 
(s)  through  (v)  revised;  (d) 
amended:  (y)  and  (z)  added 52457 

678.21  Redesignated     as    678.22; 

new  678.21  added 52457 

678.22  Redesignated  as  678.23; 
new  678.22  redesignated  from 
678.21:  (cXD  revised 52457 

678.23  Redesignated  as  678.24; 
new  678.23  redesignated  from 
678.22 52457 

678.24  Redesignated  as  678.25: 
new  678.24  redesignated  from 
678.23 52457 

678.25  Redesignated  as  678.26; 
new  678.25  redesignated  from 
678.24;  (a)  introductory  text 

and  (2)  amended 52457 

678.26  Redesignated  as  678.27; 
new  678.26  redesignated  from 
678.25;  (a)  and  (b)  revised;  (c) 
amended;  (d)  added 52457 

678.27  Redesignated  as  678.28; 
new  678.27  redesignated  from 
678.26 52457 

678.28  Redesignated  from  678.27 
52457 

681.2  Amended 56005 

681.5  (a),  (b)  heading,  (c)  and  (d) 

revised:  (e)  added 56005 

681.7  (bX5)  revised:  (bX14)  added 

56006 

681.11  Added 56006 

681.25  Revised 56006 

681.30  (c)  revised 56006 

685.2  Amended 58791 

685.5  (aa)  through  (hh)  added 58791 

685.14  Revised 58791 

685.15  Corrected 52924 

685.16  Added 58791 

685.17  Corrected  ..„ 52924 


Note:  BoWtac*  pog*  numban  indtoato  1994  c^angM. 
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TITLE  50 


Proposed  Rules: 


1—199  (Ch.  I) 67265 

13 5M11 

14 56811 

17 50540.  50550.  50657.  51404.  53627, 

53628,  53776.  56457.  58982.  59200. 

60119.  60598.  61744.  63162.  63975. 

63987.64647,  64794,  64812.  65311, 

66507,  66509,  67267.  67268 

69,  425,  2070,  2638,  3613.  5159,  5893. 

8342,  8620.  9484.  10056,  10344.  10535 
18 639S6 

70 

20 60660 

23 86235,  55617. 66510 

73 

32 63338,  56074 

100 6466 

216 5 1552 

222 66513,  66764 

3032,6977 

227 59981 

2070 

229 63324 

2tt 52277.  62391 

801 2925 

894 7744 

eOO-809  (Ch.  VI) 3832,  7156 

611 64383,  65990 

4477.  4662,  5763,  8114 

685 61664  I 


628 66514 

638 52136 

9320 

640 52136 

641 56029,  60124 

10536 

642 52136 

646 52136 

8620 

649 „ 53410 

7936 

660 53410 

7936,8622 

661 53133,  53410 

7936 

652 6977 

654 „ .62507,  55405 

656 64391 

5162 

669 52136 

662 66886 

672 54663,  66990,  67268 

4477 

675 50893,  52277,  54663,  55076,  64363, 

67268 

4662,  5763,  8114 

676 52862.  64383.  65990 

2986,  4477,  4662.  5763,  8114 

677 59983 

678 52277.  62391 

2071 
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U.S.  Code:  CFR 

2U.S.C. 
439 11  Part  104 

5U.S.C. 

552 5  Part  2604 

553 16  Part  1117 

1104 5  Part  230 

3341 5  Part  300 

5520a 32  Parts  112.  113 

5541 5  Part  534 

5550a 5  Part  534 

7301 5  Part  6301 

34  Part  73 
7701 5  Part  300 

5  U.S.C.  Appendix 

App 5  Part  6301 

App 5  Part  2604 

43  Part  1780 

7  U.S.C. 

60ec 7  Part  1 

1421 7  Part  1425 

1441 7  Part  1425 

1444 7  Part  1425 

1446 7  Part  1425 

1447 7  Part  1426 

1506 7  Part  402 

1621  et  seq 7  Part  50 

1622 7  Part  51 

1624 7  Part  51 

2402 7  Part  97 

6201—6212 7  Part  1212 

8  U.S.C. 

1101 22  Part  41 

1101  note 22  Part  42 

1103  note 22  Part  42 

1153 22  Part  43 

10  U.S.C. 

113 32  Parts  112.  113 

3012 32  Part  537 

8013 32  Part  989 

12  U.S.C. 

1  et  seq 12  Part  32 

1715b 24  Part  207 

1721 24  Part  395 


12  U.S.C— Con.  CFR 

1723 24  Part  395 

1829b 12  Part  219 

15  U.S.C. 

272 15  Part  291 

2065 16  Part  1117 

2079 16  Part  1500 
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WASHINGTON.  DC 
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Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
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Filberts/hazelnuts  grown  in  Oregon  and  Washington 

16768-16770 
Grapes  grovm  in  California,  16765-16767 
Melons  grown  in  Texas,  16767-16768 
Spearmint  oil  produced  in  Far  West,  16770-16771 

Agriculture  Departnient 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

Animai  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Nonindigenous  organisms  introduction: 
Plant  pest  potential  risks  screening 
Correction.  16920 
NOTICES 

Enviroimiental  statements;  availabihty,  etc.: 
Animal  damage  control  program;  correction,  16920 
Nonregulated  status  determinations — 
Monsanto  Co.;  genetically  engineered  potato  lines; 
correction,  16920 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Hood  River  Fisheries  Restoration  Project,  OR,  16865- 
16866 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
San  Francisco  Bay  Region,  CA;  regulated  navigation  area, 
16793-16798 
PROPOSED  RULES 

Ports  and  waterways  safety: 

East  River,  NY;  safety  zone,  16820-16821 
Hudson  River,  NY;  safety  zone,  16821-16822 
Navesink  River,  NJ;  safety  zone.  16818-16820 
NOTICES 
Meetings: 
Industry  day  sponsored  by  Marine  Inspection  Office  New 
York  and  Captain  of  the  Port,  New  York;  information 
exchange  with  maritime  commimity,  16902 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16848-16849 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  16919 
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Customs  Service 

NOTICES 

Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment  rules;  list. 
16917 

Defense  Department 

See  Navy  Department 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  16864 
Meetings: 
Federal  Literagency  Coordinating  Council.  16864-16865 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 
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Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board — 
Nevada  Test  Site,  16865 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia.  16799-16801 
Illinois.  16801-16806 
Missoiui;  correction,  16806 
Texas.  16806-16808 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
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National  priorities  list  update.  16808 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Printing  and  pubhshing  industry  operations 
Correction.  16920 
Air  programs;  State  authority  delegations: 

Nebraska.  16829-16830 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia,  16823 
Illinois,  16823-16824 
Missouri,  16824-16829 
Texas,  16829 
Superfund  program: 
Toxic  chemical  release  reporting;  community  right-to- 
know — 

Ammonia,  etc.,  16830-16836 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  16873 
Meetings: 

Science  Advisory  Board,  16873-16875 
Voluntary  environmental  self-pohcing  and  self-disclosure; 

pohcy  statement  and  comment  request.  16875-16879 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
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Export  Admlnlstratton  Bureau 
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Meetings: 
President's  Export  Council.  16849 
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RULES 

Airworthiness  directives: 

AlliedSignal  Aerospace.  16780-16782 

AlliedSignal  Inc..  16782-16785 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie.  16813-16814 

Boeing.  16815-16818 
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Minnesota.  16836 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 

1995  and  subsequent  crop  years.  16765 

Federal  Deposit  Insurance  Corporation 
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Agency  information  collection  activities  imder  OMB 
review.  16879 

Federal  Energy  Regulatory  Commission 
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16868 

Niagara  Mohawk  Power  Corp.  et  al..  16868-16870 
Environmental  statements;  availability,  etc.: 
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16870 
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Applications,  hearings,  determinations,  etc.: 
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Official  staff  commentary,  16771-16780 
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See  Fiscal  Service 
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Financial  Pacific  Insurance  Co.,  16917-16918 
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16808-16811 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  16884-16887 
Americans  with  Disabilities  Act;  barrier  free  design 

regiilations  certifications: 
Washington.  16887 

Management  and  Budget  Office 

NOTICES 

Federal  autojnated  information  security  (Qrcular  A-130). 
16970-16977 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16883 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Fuel  economy  program,  automotive;  aimual  report  to 
Congress.  16902-16916 


National  Institute  of  Standards  and  Teehnology 
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Information  processing  standards.  Federal: 
Computer  graphics  metafile  (COM),  16850-16854 
Electronic  data  interchange  (EDI),  16854-16857 

National  Institutes  of  Health 
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Endangered  and  threatened  species.  16857-16858 
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Naval  Air  Warfare  Center,  Aircraft  Division, 

Warminster.  PA.  16860-16861 
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disposal,  16862-16863 
Inventions,  Govemment-ovraed;  availability  for  licensing, 

16858 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  16863 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Appeal  and  interference  practice 
Correction,  16920 

Postal  Rate  Commission 

NOTICES 

Domestic  mail  classification  schedule;  revisions,  16888- 

16894 
Post  office  closings;  petitions  for  appeal: 
Toronto.  lA.  16894 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

PROPOSED  RULES 

Acreage  limitation  and  water  conservation  rules  and 
regulations: 
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contract  requirements.  16922-16960 
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Self-regulatory  organizations;  proposed  rule  changes: 
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New  York,  16902 
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Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards  list,  16880-16882 
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RULES 
.  Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Pennsylvania.  16788-16793 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 
See  Fiscal  Service 
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review.  16917 
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RULES 
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International  medical  graduates;  two-year  home  country 
physical  presence  requirement;  waiver.  16785-16788 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatjility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  txxks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 
RIN  0563-AB22 

Common  Crop  Insurance  Regulations; 
Regulations  for  the  1995  and 
Subsequent  Contract  Years 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  incorporates  into 
crop  insurance  policy  language  the 
common  law  principle  that  Federal 
Government  programs  and  contracts  are 
subject  to  appropriations.  This  rule 
makes  final  the  interim  rule  published 
in  the  Federal  Register  on  September  6, 
1994. 

EFFECTIVE  DATE:  April  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak.  Federal  Crop  Insurance 
Corporation,  Regulatory  and  Procedural 
Development  Staff,  Suite  500,  2101  L 
Street  NW.,  Washington,  DC  20036. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agricultural 
("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  does  not  constitute  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations 
remains  January  1,  1996. 

This  rule  has  been  determined  to  be 
"not-significant"  for  the  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  ("OMB"). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.],  no  information  or  record- 


keeping requirements  are  found  in  this 
rule. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federaUsm  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
states  or  their  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605).  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  rule  would  not  increase  the  amount 
of  work  required  by  reinsured 
companies  and  their  agents,  and 
provides  a  mechanism  for  the 
uninterrupted  coverage  to  the 
policyholders.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24.  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

The  provisions  of  this  rule  v«ll 
preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J  or 
promulgated  by  the  National  Appeals 
Division  must  be  exhausted  before 
judicial  action  may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Tuesday,  September  6,  1994,  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  59  FR  45971.  to  revise  the 


Common  Crop  Insurance  Regulations  by 
adding  §  457.9 — Appropriation 
Contingency.  Following  publication  of 
that  rule,  the  public  was  afforded  60 
days  to  submit  written  comments,  data, 
and  opinions.  One  comment  was 
received  from  a  private  law  firm.  FCIC's 
resDonse  is  as  follows: 

Comment:  The  comment 
recommended  extending  the 
appropriation  contingency  clause  from 
the  "1995  crop  year  only"  to  "future 
years". 

Response:  Since  the  Federal  crop 
insurance  pro-am  is  subject  to  the 
availability  of  appropriated  funds  by 
Congress  on  a  fiscal  year  basis,  FQC 
agrees  with  the  comment  and  has  made 
this  change. 

List  of  Subiects  in  7  CFR  Part  457 

Crop  insurance. 

Accordingly,  the  interim  rule, 
amending  7  CFR  part  457,  "Common 
Crop  Insurance  Regulations"  published 
on  September  6,  1994.  at  59  FR  45971. 
is  adopted  as  final  without  change  and 
is  applicable  for  the  199.S  and 
succeeding  crop  years. 

Done  in  Washington,  DC,  on  March  27, 
1995. 

Kenneth  0.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  95-S047  Filed  3-31-95;  8:45  am) 

BILUNQ  CODE  341(Mie-M 

Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV94-925-1-FIR] 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California;  Expenses  for 
the  1995  Fiscal  Year 

AGENCY:  Agricuhural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
authorized  exjsenses  for  the  California 
Desert  Grape  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
925  for  the  1995  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
its  program. 
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EFFECTIVE  DATE:  January  1. 1995, 
through  De<:ember  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  690- 
3670:  or  Rose  Aguayo,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  2202 
Monterey  Street.  Suite  102  B.  Fresno. 
California  93721.  telephone:  (209)  487- 
5901. 

SUPf>t.EMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  925  (7  CFR 
Part  925)  regulating  the  handling  of 
table  grapes  grown  in  a  designated  area 
of  California.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  authorizes 
expenditures  for  the  1995  fiscal  year, 
beginning  January  1.  1995,  through 
December  31.  1995.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
bw  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
he'»ring  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  grapes  regulated  under  the  marketing 
order  each  season  and  approximately  90 
grape  producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  table  grape  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  grapes  handled  horn  the 
beginning  of  such  year.  Annual  budgets 
of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  California  table  graf>es.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
p>ersonnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee's 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  table  grapes.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  October  20. 
1994.  and  unanimously  recommended 
expenses  of  $54,427  and  an  assessment 
rate  of  $0,005  per  lug.  However,  the 
reserve  fund  was  in  excess  of  the 
amount  of  expenses  for  one  year. 
Section  925.42  of  the  order  specifies 
that  the  reserve  fund  may  not  exceed 
approximately  one  fiscal  year's 
expenses.  Accordingly,  the  Department 
returned  the  recommendation  to  the 
Committee  for  reconsideration. 

The  Committee  conducted  a 
telephone  vote  on  November  21,  1994, 
and  approved  by  a  majority  vote  a 


revised  budget  with  an  additional 
$20,000  for  salaries.  There  were  two 
Committee  members  who  were 
unavailable  to  vote.  The  Committee's 
recommended  revised  total  expense  is 
$74,427.  which  is  $29,117  less  in 
expenses  than  the  previous  year. 

The  Committee  also  recommended 
not  to  have  an  assessment  rate  for  the 
1995  fiscal  year.  The  $2,500  in  interest 
income  and  $71,927  from  the 
Committee's  authorized  reserves  will 
adequately  cover  estimated  expenses. 

Major  expanse  categories  for  the  1995 
fiscal  year  include  $24,000  for  the 
Western  Grape  Leaf  Skeletonizer 
project,  $12,487  for  salaries.  $20,000  for 
salaries  of  Los  Angeles  Market 
inspectors  and  $4,440  for  rent.  Funds  in 
the  reserve  at  the  end  of  the  1995  fiscal 
year  are  estimated  at  $93,431. 

This  action  will  not  impose  additional 
costs  on  handlers.  The  Administrator  of 
the  .*vMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  action  was  issued  as  an  interim 
final  rule  on  January  12,  1995,  and 
published  in  the  Federal  Register  (60 
FR  3725.  January  19.  1995).  A  30-day 
comment  period  was  provided  for 
interested  persons.  No  comments  were 
received. 

It  is  found  that  the  s{>ecified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  In  addition,  handlers 
are  aware  of  this  action  which  was 
originally  recommended  by  the 
Committee  at  a  public  meeting  and 
reconsidered  and  approved  by  the 
Committee  through  a  telephone  vote 
and  published  in  the  Federal  Register  as 
an  interim  final  rule.  No  comments  were 
received  concerning  the  interim  final 
rule  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 

List  of  Subiects  in  7  CFR  Part  925 

Grapes.  Marketing  agreements  and 
orders,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  as 
follows: 


PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  925  which  was 
published  at  60  FR  3725  on  January  19. 
1995,  is  adopted  as  a  final  rule  without 
change. 

Dated:  March  28. 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division 
|FR  Doc.  95-8097  Filed  3-31-95;  8:45  am] 

BILLING  CODE  3410-02-P 


7  CFR  Part  979 

[Docket  No.  FV94-e79-1FIR] 

South  Texas  Melons;  Increased 
Expenses  and  Establishment  of 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  amended  interim  final 
rule  that  increased  the  level  of 
authorized  expenses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses.  Authorization  of 
this  budget  enables  the  South  Texas 
Melon  Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  October  1.  1994. 
through  September  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918.  or  Belinda  G.  Garza.  McAllen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  1313 
East  Hackberry,  McAllen,  TX  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979).  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  marketing 
agreenent  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 


Reform.  Under  the  marketing  order 
provisions  now  in  effect.  South  Texas 
melons  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  melons  handled  during  the 
1994-95  fiscal  period,  which  began 
October  1, 1994,  and  ends  September 
30,  1995.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administratorof  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  producers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  19 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 


agency  responsible  for  local 
administrntion  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  melons.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$207,500  for  personnel,  office,  and 
compliance  expenses  were 
recommended  in  a  mail  vote.  The 
assessment  rate  and  funding  for  the 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting.  The  Committee  administrative 
expenses  of  $207,500  were  published  in 
the  Federal  Register  as  an  interim  final 
rule  November  15.  1994  (59  FR  58760). 
That  interim  final  rule  added  §979.217. 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  December 
15,  1994.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
December  13, 1994.  and  unanimously 
recommended  an  increase  of  $9,700  for 
administrative  expenses,  plus  $158,426 
in  research  expanses,  for  a  total  budget 
of  $375,626.  Budget  items  for  1994-95 
which  have  increased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Office  salaries,  $22,000 
($15,600),  insurance,  $6,250  ($5,250), 
accounting  and  audit  $2,600  ($2,300), 
rent  and  utilities,  $6,000  ($4,000), 
disease  management  programs,  $86,716 
($82,000),  melon  breeding  and  cultivar 
development,  $43,824  ($23,118).  and 
variety  evaluation.  $9,186  ($8,460). 
Items  which  have  decreased  compared 
to  the  amount  budgeted  for  1993-94  (in 
parentheses)  are:  Insect  management 
programs,  $18,700  ($34,390),  and  $3,823 
for  cultural  practices  for  which  no 
funding  was  recommended  this  year. 
All  other  items  are  budgeted  at  last 
year's  amounts. 

The  initial  1994-95  budget,  published 
on  November  15,  1994,  did  not  establish 
an  assessment  rate.  Therefore,  the 
Committee  also  unanimously 
recommended  an  assessment  rate  of 
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$0.07  per  carton.  This  rate,  when 
applied  to  anticipated  shipments  of 
approximately  45,000  cartons,  will  yield 
S315,000  in  assessment  income,  which, 
along  with  $60,626  from  the  reserve, 
will  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  as  of 
January  31,  1995,  were  $367,369,  which 
is  within  the  maximum  permitted  by  the 
order  of  two  fiscal  periods'  expenses. 

An  amended  interim  Bnal  rule  was 
published  in  the  Federal  Register  on 
January  30.  1995  (60  FR  5560).  That 
interim  final  rule  amended  §  979.217  to 
increase  the  level  of  authorized 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  March  1.  1995. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994—95  fiscal 
period  began  on  October  1,  1994.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  melons  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  amended  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Pai  I  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

Accordingly,  the  interim  final  rule 
revising  §  979.217  which  was  published 


at  60  FR  5560  on  January  30,  1995,  is 
adopted  as  a  final  rule  without  change. 

Dated:  March  28,  1995. 
Sharon  Bonier  Lauriticn, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-8098  Filed  3-31-95;  8:45  am) 
MLUNQ  COOC  MtO-02-«V-P 

7  CFR  Part  982 

[Docket  No.  FV94-682-3FIR] 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Establishment  of 
Interim  and  Final  Free  and  Restricted 
Percentages  for  the  1994-95  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  established  interim  and  final  free 
and  restricted  percentages  for  domestic 
inshell  filberts/hazelnuts  for  the  1994- 
95  marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in 
domestic,  export,  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  rule  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  DATE:  May  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
1220  SW  Third  Ave.,  room  369, 
Portland,  OR  97204;  telephone  (503) 
326-2725  or  Mark  A.  Slupek,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  room 
2536-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  "982  (7  CFR 
part  982),  both  as  amended,  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington,  hereinafter 
referred  to  as  the  "order."  This  order  is 


effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  filberts/ 
hazelnuts  handled  during  the  1994-95 
marketing  year.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 


than  $5,000,000.  The  majority  of 
producers  and  handlers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

^      The  Board's  recommendation  and  this 
final  rule  are  based  on  requirements 
specified  in  the  order.  The  interim  final 
rule  was  issued  on  January  24,  1995, 
and  published  in  the  Federal  Register 
(60  FR  5561,  January  30.  1995),  with  an 
effective  date  of  January  30, 1995.  That 
rule  established  the  amount  of  inshell 
filberts/hazelnuts  that  may  be  marketed 
in  domestic  markets.  The  domestic 
outlets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  finalization  of  interim  and  final  free 
and  restricted  percentages  will  continue 
to  benefit  the  industry  by  promoting 
stronger  marketing  conditions  and 
stabilizing  prices  and  supplies,  thus 
improving  grower  returns.  That  rule 
provided  a  30-day  comment  period 
which  ended  March  1.  1995.  No 
comments  were  received. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final, 
and  final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  handlers 
may  ship  to  the  domestic  market 
throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessary  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  the  release  of  80 
percent  of  the  inshell  trade  demand. 
The  interim  final  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  may 
increase  such  figure  by  no  more  than  25 
percent,  if  market  conditions  warrant 
such  an  increase.  The  final  free  and 
restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 

acquisitions  of  inshell  filberts/hazelnuts 
for  desirable  carryout. 


The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filbert/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
(free)  and  exported,  shelled,  or 
otherwise  disposed  of  (restricted)  early 
in  the  1994-95  season.  The  preliminary 
free  percentage  is  expressed  as  a 
percentage  of  the  total  supply  subject  to 
regulation  and  is  based  on  preliminary 
crop  estimates.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  October.  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 

At  its  August  25.  1994.  meeting,  the 
Board  computed  and  announced 
preliminary  free  and  restricted 
percentages  of  16  percent  and  84 
percent,  respectively,  to  release  80 
percent  of  the  inshell  trade  demand. 
The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  was  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  free  percentage 
released  3.020  tons  of  filberts/hazelnuts 
from  the  1994  crop  for  domestic  inshell 
use.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  fi^e 
percentage. 

On  or  before  November  15.  the  Board 
must  meet  again  to  recommend  interim 
final  and  final  percentages.  The  Board 
uses  current  crop  estimates  to  calculate 
the  interim  final  and  final  percentages. 
The  interim  final  percentages  are 
calculated  in  the  same  way  as  the 
preliminary  percentages  and  release  100 
percent  of  the  inshell  trade  demand 
previously  computed  by  the  Board  for 
the  marketing  year.  Final  free  and 
restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carryover  into  the  follovdng  season.  The 
final  free  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  June  30).  v  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 


In  accordance  with  order  provisions, 
the  Board  met  on  November  8.  1994, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  recommended  at 
19  percent  free  and  81  percent 
restricted,  and  final  free  and  restricted 
percentages  were  recommended  at  23 
percent  and  77  percent,  respectively. 
The  interim  final  percentages  made  an 
additional  208  tons  of  inshell  filberts/ 
hazelnuts  available  for  the  domestic 
inshell  market.  The  interim  final 
marketing  percentages  are  based  on  the 
industry's  final  production  estimates 
and  released  3.775  tons  to  the  domestic 
inshell  market  from  the  1994  supply 
subject  to  regulation.  The  final 
marketing  percentages  released  an 
additional  626  tons  from  the  1994  crop 
for  domestic  use.  Thus,  a  total  of  4,401 
tons  of  inshell  filberts/hazelnuts  was 
available  from  the  1994  supply  subject 
to  regulation  for  domestic  use  when  the 
final  percentages  were  established.  The 
Oregon  Agricultural  Statistics  Service 
(OASS)  provided  an  early  estimate  of 
19.000  tons  total  filbert/hazelnut 
production  for  the  Oregon  and 
Washington  area.  The  Board 
unanimously  voted  to  accept  the  OASS 
estimate  of  19.000  tons. 

The  Board  determined  that  the  inshell 
domestic  market  conditions  would 
allow  more  supply  without  depressing 
the  market  and  recommended 
immediate  release  of  the  additional  15 
percent  (the  final  percentages).  The 
Board  believed  that  the  immediate 
release  of  filberts/hazelnuts  by  the  final 
percentages  would  benefit  the  industry 
with  increased  returns  to  growers  and 
more  inshell  filberts/hazelnuts  available 
for  consumers. 

The  marketing  order  also  requires 
that,  procedurally,  the  Board 
recommend  interim  final  and  final 
percentages.  Therefore,  the  interim  final 
percentages  were  recommended  even 
though  they  will  not  be  utilized  this 
marketing  season. 

The  marketing  percentages  are  based 
on  the  Board's  production  estimates  and 
the  following  supply  and  demand 
information  for  the  1994-95  marketing 
year: 


Inshell  Supply:  -    _ 

(1)  Total  production  (OASS  estimate) 

(2)  Less  substandard,  farm  use  (disappearance) 

(3)  Merchantable  production  (ttie  Board's  adjusted  crop  estimate) 

(4)  Plus  undeclared  carryin  as  of  July  1 ,  1994,  subject  to  regulation  

(5)  Supply  subject  to  regulation  (Item  3  plus  Item  4)  

Inshell  Trade  Demand: 

(6)  Average  trade  acquisitK>ns  of  inshell  filberts/hazelnuts  for  three  prior  years 


Tons 


19,000 

1,083 

17,917 

1.527 

19,444 

4,170 
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(7)  Increase  to  encourage  increased  sales  (5  percent  of  Item  6)  

(8)  Less  declared  carryin  as  of  July  1.  1994,  not  subject  to  regulation  — 

(9)  Adjusted  Inshell  Trade  Demand  

(10)  15  percent  of  the  average  trade  acquisitions  of  inshell  filtierts/hazelnuts  for  ttvee  prior  years  (Item  6) 

(11)  Adjusted  Inshell  Trade  Demand  plus  15  percent  for  carryout  (Item  9  plus  Item  10)  


Percentages: 

(12)  Interim  final  percentages  (Item  9  divided  t>y  Item  5)  xlOO 

(13)  Final  percentages  (Item  1 1  divided  by  Item  5)  xlOO 


Free 


19 
23 


Tons 


206 

603 
3,775 

626 
4,401 


Restricted 


81 
77 


In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considered  the  Department's 
1982  "Guidelines  for  Fruit.  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
The  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  the 
domestic  inshell  market  have  available 
a  quantity  equal  to  110  percent  of  prior 
years'  shipments  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  At  its  August  25,  1994, 
meeting,  the  Board  recommended  that 
an  increase  of  5  percent  (208  tons)  for 
market  expansion  be  included  in  the 
inshell  trade  demand.  The  established 
final  percentages,  which  release  100 
percent  of  the  inshell  trade  demand, 
will  make  available  4,401  tons  from  the 
1994  crop  plus  603  tons  of  declared 
carryin  which  is  120  percent  of  prior 
years'  sales,  thus  exceeding  the  goal  of 
the  Guidelines. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
Committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  Hnal 
rule,  without  change,  as  published  in 
the  Federal  Register  (60  FR  5561. 
January  30,  1995),  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 


PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

Accordingly,  the  interim  Final  rule 
amending  7  CFR  part  982,  which  was 
published  at  60  FR  5561  on  January  30, 
1995,  is  adopted  as  a  final  rule  without 
change. 

Dated:  March  28.  1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-8100  Filed  3-31-95;  8:45  ami 
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7  CFR  Part  985 

[Docket  No.  FV95-eeS-1IFR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Exf>enses  and  Assessment  Rate 
for  the  1995-96  Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  Final  Rule  with  Request 

for  comments. 

SUMMARY:  This  interim  Tinal  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Spearmint  Oil 
Administrative  Committee  (Committee) 
under  Marketing  Order  No.  985  for  the 
1995-96  fiscal  year.  Authorization  of 
this  budget  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  tiiis  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  June  1,  1995, 
through  May  31,  1996.  Comments 
received  by  May  3,  1995  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS,  USDA.  P.O.  Box  96456, 
room  2523-S.  Washington,  DC.  20090- 
6456;  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 


of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

(Proline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  720- 
5127;  or  Robert  Curry,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW.  Third  Avenue,  room  369.  Portland, 
Oregon  97204.  telephone:  (503)  326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
985  (7  CFR  Part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  spearmint  oil  produced  in  the  Far 
West  is  subject  to  assessments.  It  is 
intended  that  the  assessment  rate 
specified  herein  will  be  applicable  to  all 
assessable  oil  produced  during  the 
1995-96  fiscal  year,  beginning  June  1, 
1995,  through  May  31,  1996.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  handlers  of  spearmint  oil 
regulated  under  the  marketing  order 
each  season  and  approximately  260 
spearmint  oil  producers  in  the  Far  West. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
minority  of  these  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  spearmint 
oil  handled  ftt)m  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  spearmint  oil.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee's 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 


the  anticipated  expenses  by  expected 
shipments  of  spearmint  oil.  Because  that 
rate  is  applied  to  actual  shipments,  it 
muj-t  be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  February  22, 
1995,  and  unanimously  recommended  a 
total  expense  amount  of  $233,272  for  its 
1995-96  budget.  This  is  $4,567  less  in 
expenses  than  the  1994-95  budget. 
The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.10  per  pound  for  the  1995-96  fiscal 
year,  which  is  $.01  more  than  the 
assessment  rate  from  the  1994-95  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  2,000.000 
pounds  from  the  1995-96  spearmint  oil 
production,  would  yield  $200,000.00  in 
assessment  income.  This,  along  with 
approximately  $24,272  from  the 
Committee's  authorized  reserves,  and 
$9,000  interest  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $101,300  for 
salaries,  $20,000  for  market 
development,  and  $23,000  for  travel. 
Funds  in  the  reserve  at  the  beginning  of 
the  1995-96  fiscal  year  are  estimated  at 
$160,000.  which  is  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  ft-om  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  because:  (1)  'The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
1995-96  fiscal  year  starts  on  June  1. 
1995,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  sf)earmint 
oil  handled  during  the  fiscal  year;  (3) 


handlers  are  aware  of  this  rule  which 
was  recommended  by  the  Committee  at 
a  public  meeting;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  tJ.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  985.315  is  added  to  read 
as  follows: 

§  985.31 5    Expenses  and  assessment  rate. 

Expenses  of  $233,272.00  by  the 
Spearmint  Oil  Administrative 
Committee  are  authorized  and  an 
assessment  rate  of  $.10  per  pound  of 
assessable  spearmint  oil  is  established 
for  the  fiscal  year  ending  May  31,  1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  March  28,  1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-8099  Filed  3-31-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0863] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. ' 
ACTION:  Final  rule:  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regulation  Z  (Truth  in 
Lending).  The  commentary  applies  and 
interprets  the  requirements  of 
Regulation  Z.  The  revisions  clarify 
regulatory  provisions  and  provide 
further  guidance  on  issues  of  general 
interest,  such  as  the  treatment  of  various 
fees  and  taxes  associated  with  real 
estate-secured  loans  and  a  credito'-'s 
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responsibilities  when  investigating  a 
claim  of  the  unauthorized  use  of  a  credit 
card. 

DATES:  This  rule  is  effective  April  1, 
1995.  Compliance  is  optional  until 
October  1.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Subparts  A  and  B  (open-end  credit), 
Jane  Jensen  Cell  or  Obrea  Otey 
Poindexter,  Staff  Attorneys;  for  Subparts 
A  and  C  (closed-end  credit).  Kyung  Cho- 
Miller,  Sheilah  A.  Goodman,  W.  Kurt 
Schumacher,  Natalie  E.  Taylor,  or 
Manley  Williams,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommimications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPt-EMENTARV  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA;  15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit.  The  act  requires  creditors  to 
disclose  credit  terms  and  the  cost  of 
credit  as  an  annual  pctientage  rate 
(APR).  The  act  requires  additional 
disclosures  for  loans  secured  by  a 
consumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelling.  It 
also  imposes  limitations  on  some  credit 
transactions  secured  by  a  consumer's 
principal  dwelling.  The  act  is 
implemented  by  the  Board's  Regulation 
Z  (12  CFR  part  226).  The  regulation 
authorizes  the  issuance  of  official  staff 
interpretations  of  the  regulation.  (See 
Appendix  C  to  Regulation  Z.)  The  Board 
has  published  a  staff  commentary  to 
Regulation  Z  which  clarifies  existing 
law  and  provides  guidance  to  creditors 
in  applying  the  regulation  to  specific 
transactions  (Supplement  I  of  this  part). 
The  Board  updates  the  commentary 
periodically  as  a  substitute  for 
individual  staff  interpretations. 

In  December,  the  Board  published 
proposed  amendments  to  the 
commentary  to  Regulation  Z  (59  FR 
64351.  December  14,  1994).  The  Board 
received  about  150  comments.  Nearly 
90%  were  from  creditors  or  their 
representatives;  the  remainder  were 
from  consumer  advocates,  government 
officials,  and  individuals.  Overall, 
coniroenters  generally  supported  the 
proposed  amendments.  Views  were 
mixed  on  a  number  of  comments,  and 
some  commenters  expressed  concerns 
about  issues  not  addressed  in  the 
proposal.  Except  as  discussed  below, 
the  commentary  has  been  revised  as 
proposed;  some  technical  suggestions  or 


concerns  raised  by  commenters  are 
addressed.  Compliance  with  the 
amendments  is  mandatory  on  October  1, 
1995. 

II.  Commentary  Revisions 

Subpart  A — General 

Section  226.2 — Definitions  and  Rules  of 
Construction 

2(a)    Definitions 
2(a)(17)    Creditor 
Paragraph  2(a)(17)(i) 

Comment  2(a)(17)(i)-«  clarifies  the 
identity  of  the  creditor  for  peuticipant 
loans  from  an  employee  savings  plan, 
such  as  401(k)  plans.  The  proposal 
would  have  clarified  that  the  plan  (and 
not  the  plan  trust  or  trustee)  is  the 
creditor  for  purposes  of  the  TILA. 

Some  commenters  asked  for  further 
guidance  when  the  plan's  trust  or 
trustee  provide  disclosures  for  the 
plan's  participant  loan  program.  The 
comment  is  revised  from  the  proposal 
for  clarity.  Creditors  should  look  to  the 
plan  (not  the  trust  or  trustee)  to 
determine  whether  the  numerical  tests 
for  coverage  have  been  met.  The  person 
to  whom  the  participant's  loan  is 
initially  made  payable  (whether  the 
plan,  the  trust,  or  the  trustee)  is 
responsible  for  Regulation  Z  compliance 
for  participant  loans. 

Section  226.4 — Finance  Charge 

4(a)    Definition 

Comment  4(a)-l  is  revised  as 
proposed  to  indicate  that  section  12  of 
the  Real  Estate  Settlement  Procedures 
Act  (RESPA;  12  U.S.C.  2610)  prohibits 
creditors  from  charging  fees  for 
preparing  TILA  disclosure  statements  in 
RESPA-covered  transactions.  The 
comments  generally  supported  the 
revisions. 

The  Board  received  a  substantial 
.  number  of  comments  relating  to  the 
proposed  revision  to  comment  4(a)— 3  on 
fees  charged  by  third  parties.  While 
most  commenters  believed  that  the 
comment  helped  clarify  the  treatment  of 
third-party  fees  generally,  the  examples 
of  settlement  agent  charges,  mortgage 
broker  fees,  and  taxes  raised  a  number 
of  questions. 

Creditors  had  expressed  concern 
about  some  charges  imposed  by  loan- 
closing  agents  being  imputed  to  the 
creditor.  Some  had  indicated  that 
despite  the  fact  that  they  require  the  use 
of  a  closing  agent  (and  in  limited  ways 
the  agent  acts  on  behalf  of  the  creditor), 
in  the  modem  mortgage  lending 
environment,  creditors  do  not  have 
control  over  certain  fees  that  may  be 
charged  to  consumers  by  these  entities, 


particularly  where  there  is  no  affiliation 
between  the  creditor  and  the  third  party, 
as  is  often  the  case.  To  address  this 
concern,  the  proposed  revision  to 
comment  4(a)-3  provided  by  example 
that  if  a  particular  fee  imposed  by  a 
settlement  agent  is  not  required  or 
retained  by  the  creditor,  the  fee  is  not 
a  finance  charge,  even  though  the 
creditor  requires  use  of  a  third  party. 

Comment  4(a)-3,  which  applies  to  all 
types  of  credit  extensions  (not  just 
home-purchase  or  other  home-secured 
loans),  is  revised  in  the  final  version  to 
clarify  the  general  third-party  rule. 
Upon  further  analysis,  guidance  about 
fees  charged  by  settlement  agents  in  real 
estate-secured  transactions  is  provided 
in  a  separate  comment  4(a)-4.  This  new 
comment  gives  the  general  rule  for 
evaluating  settlement  agent  fees,  and  is 
followed  by  an  example.  Comments 
previously  numbered  4(a)— 4  through  -6 
are  now  renumbered. 

Many  commenters  also  requested 
further  clarification  on  the  example  of 
mortgage  broker  fees  as  a  finance  charge. 
The  proposed  clarification  responded  to 
questions  about  the  existing  mortgage 
broker  fee  example,  which  had  been 
added  to  address  programs  offering 
lower  rates  and  clearly  more  favorable 
terms  to  borrowers  who  use  the 
creditor's  affiliated  mortgage  broker 
than  to  borrowers  who  apply  to  the 
creditor  directly.  The  particular 
example  has  been  deleted;  while  the 
mortgage  broker  fee  charged  in  this 
instance  is  still  considered  a  finance 
charge,  it  is  a  much  less  common 
practice  today,  and  therefore  has  caused 
confusion.  The  example  of  mortgage 
broker  fees  is  amended  to  simply  reflect 
the  general  rule  that  a  fee  is  a  finance 
charge  if  the  creditor  retains  the  fee. 

With  regard  to  taxes,  some 
commenters  noted  that  the  commentary 
addresses  in  several  areas  the  issue  of 
whether  taxes  are  finance  charges. 
These  commenters  requested  that  all 
comments  referring  to  taxes  be 
consolidated  into  one  comment.  To  ease 
compliance,  the  reference  to  taxes 
currently  contained  in  comment  4(a)-3 
is  removed.  The  general  rules  on  the 
treatment  of  taxes  under  the  TILA  are 
contained  in  renumbered  and  revised 
comment  4(a)-7,  formerly  comment 
4(a)-6.  The  current  reference  to  taxes 
under  4(e)-l  has  been  revised  and  the 
current  reference  to  taxes  under  4(a)-l 
remains  unaffected. 

4(c)    Charges  Excluded  From  the 
Finance  Charge 

Paragraph  4(c)(7) 

Comment  4(c)(7)-l  clarifies  certain 
real-estate  and  residential  mortgage 


transaction  costs  that  are  excluded  from 
the  finance  charge.  In  response  to 
commenters'  suggestions  and  upon 
further  analysis,  the  comment  is  revised 
to  state  that  fees  excludable  under  this 
section  include  not  only  the  cost  of  the 
charges  excludable  under  this  section, 
but  also  the  cost  of  verifying  or 
confirming  information  relating  to 
excludable  item  itself.  The  previous 
language  specifically  stated  that  a  credit 
report  fee  included  the  cost  of  verifying 
information  in  the  report.  This  language 
was  intended  to  be  read  only  as  an 
example.  It  is  now  more  clearly  shown 
as  such.  Verification  or  confirmation 
fees,  like  other  excludable  charges 
under  this  section,  must  be  bona  fide 
and  reasonable  in  amount. 

The  language  addressing  lump  sum 
charges  has  been  moved  to  a  new 
comment,  4(c)(7)-2.  This  provision  has 
been  adopted  as  proposed,  with  some 
revisions  for  clarity.  The  comment  states 
that  a  lump  sum  charge  for  conducting 
or  attending  a  closing  (charged,  for 
example,  by  a  lawyer  or  a  title  company) 
is  excluded  from  the  finance  charge  if 
the  charge  is  primarily  for  services 
related  to  items  listed  in  §  226.4(c)(7) 
(such  as  reviewing  or  completing 
documents),  even  if  other  incidental 
services,  such  as  explaining  various 
documents  or  disbursing  funds  for  the 
parties,  are  performed.  "This  is  an 
exception  to  the  general  rule  on  the 
treatment  of  lump  sum  fees.  Most 
commenters  supported  the  proposal  as  a 
clarification  of  the  Board's  existing 
position.  Several,  however,  opposed 
allowing  creditors  to  exclude  fees  for 
incidental  services  where  the  charge  is 
primarily  for  services  related  to  items 
listed  in  §  226.4(c)(7),  believing  that  this 
would  result  in  less  accurate 
disclosures. 

Comment  4(c)(7)-3  (proposed  as 
4(c)(7)-2)  has  been  adopted  as 
proposed,  with  minor  changes  for 
clarity.  The  comment  states  that  charges 
excludable  under  §  226.4(c)(7)  are  those 
imposed  in  connection  with  the  initial 
decision  to  grant  credit — for  example,  a 
fee  to  search  for  tax  liens  on  the 
property  or  to  determine  if  flood 
insurance  is  required.  The  comment 
also  clarifies  that  fees  for  services  to  be 
performed  during  the  loan  term,  for 
example,  to  monitor  a  consumer's 
continued  compliance  with  contract 
provisions,  such  as  paying  property 
taxes  or  purchasing  flood  insurance,  are 
not  excludable  under  §  226.4(c)(7), 
regardless  of  when  they  are  paid.  These 
recurring  administrative  fees,  paid  by 
the  consumer  to  protect  the  creditor's 
security  interest,  are  finance  charges. 

Commenters  generally  agreed  with  the 
proposed  language.  Many,  however,  had 


concerns  regarding  the  treatment  of  fees 
paid  at  closing  for  services  attributable 
both  to  the  initial  credit  decision  and  to 
services  to  be  performed  periodically 
over  the  term  of  the  loan.  For  example, 
certain  flood  certification  providers 
charge  a  consolidated  fee,  and  it  may 
not  be  clear  to  creditors  what  portion  of 
the  fee  relates  to  the  services  connected 
with  the  initial  credit  decision.  The 
final  commentary  addresses  these 
concerns  by  specifying  that  a  creditor 
may  treat  the  entire  chaise  as  a  finance 
charge  if  the  creditor  is  uncertain  of  the 
portion  properly  attributable  to  the 
finance  charge.  Such  sum  need  not  be 
labelled  as  an  estimate. 

4(e)    Certain  Security  Interest  Charges 

Comment  4(e)-l  provides  examples  of 
security  interest  charges  that  are  and  are 
not  excludable  as  finance  charges.  The 
proposal  stated  that  only  recording  fees 
relating  to  the  obligation  between  the 
creditor  and  the  consumer  were 
excludable.  Most  commenters  supported 
the  proposal,  although  some  were 
opposed.  The  comment  is  adopted  as 
proposed,  but  indicates  that  fees  to 
record  documents  such  as  an 
assignment  between  a  creditor  and  a 
third  party  are  finance  charges. 

In  response  to  comments  and  for 
clarity,  the  portion  of  comment  4(e)-l 
dealing  vkrith  taxes  has  been  revised.  As 
discussed  above,  comment  4(a)-7 
(formerly  4(a)-6)  contains  the  general 
rules  on  the  treatment  of  taxes. 

Subpart  B— Open-End  Credit 

Section  226.5 — General  Disclosure 
Requirements 

5(b)     Time  of  Disclosures 
5(b)(1)    Initial  Disclosures 

Comment  5(b)(l)-l  provides  that 
initial  disclosures  must  be  provided 
before  the  consumer  makes  the  first 
purchase  under  an  open-end  plan.  The 
comment  provides  an  example  to 
illustrate  that  when  a  consumer  makes 
a  purchase  and  opens  an  account  with 
a  retailer  contemporaneously,  initial 
disclosures  must  be  given  to  the 
consumer  at  that  time. 

Comment  5(b)(l)-5  addresses  the 
general  rule  as  it  relates  to  the  timing  of 
initial  disclosures  when  a  creditor  offers 
consumers  an  option  to  transfer 
outstanding  balances  with  other 
creditors  as  part  of  a  preapproval  or 
general  solicitation  of  an  open-end 
credit  plan.  The  proposal  required 
creditors  to  comply  with  initial 
disclosure  requirements  under  §  226.6 
before  the  consumer  authorized  the 
balance  transfer.  The  purpose  of  the 
proposal  was  to  ensure  that  consumers 


receive  initial  disclosures  before  the 
first  transaction  is  made  under  the  plan. 

Commenters  were  divided  on  the 
proposal.  Several  commenters  believed 
that  the  disclosures  required  undar 
§  226.5a  at  the  time  of  solicitation 
adequately  protect  and  sufficiently 
inform  the  consiuner  about  the  terms  of 
the  credit  plan.  The  initial  disclosures 
required  under  §  226.6,  however, 
contain  important  terms  that  are  not 
included  in  the  solicitation  disclosures. 
For  example,  the  initial  disclosures  give 
the  cash  advance  APR,  information  that 
could  be  an  important  factor  in  a 
consumer's  decision  to  authorize  a 
balance  transfer.  To  ease  compliance, 
card  issuers  that  are  subject  to  the 
requirements  of  §  226.5a  may  establish 
procediu-es  that  comply  with  both 
sections  in  a  single  disclosure 
statement.  Comment  5a-2  provides 
guidance  on  the  appropriate  format  for 
combined  disclosures.  For  example,  a 
creditor  could  provide  the  §  226.5a 
disclosures  in  a  tabular  format,  along 
with  the  additional  disclosures  reouired 
by  §  226.6  outside  the  table. 

Other  commenters  requested  an  "opt- 
out"  provision  that  would  allow  card 
issuers  to  comply  by  establishing  a 
procedure  imder  which  a  consiuner 
could  cancel  or  reverse  the  balance 
transfer  after  receiving  initial 
disclosures.  This  option  raises  concerns 
about  the  effiect  such  an  approach  would 
have  on  a  consumer  whose  balance  with 
a  third  party  would  be  paid  by  the  card 
issuer.  It  could  be  difficult  to  cancel  or 
reverse  the  balance  transfer  transaction. 
Commenters  suggested  that  a  creditor 
could  comply  with  the  initial  disclosure 
requirements  under  §  226.6  by  delaying 
the  requested  transfer  for  a  period  of 
time  after  the  initial  disclosures  are 
sent.  The  delay  would  ensure  that  the 
initial  disclosures  are  received  by  the 
consumer  before  the  transferred  balance 
is  applied  to  the  new  plan.  Under  the 
revised  commentary,  a  creditor 
complies  with  this  section  if  initial 
disclosures  required  under  §  226.6  are 
furnished  before  a  balance  L-ansfer 
transaction  occurs. 

Section  226.6 — Initial  Disclosure 
Statement 

6(b)    Other  Charges 

Comment  6(b)— 1  provides  guidance 
for  disclosing  a  termination  fee  imposed 
in  an  open-end  credit  plan,  as  proposed. 
Commenters  generally  supported  the 
disclosure  of  a  termination  fee  as  an 
"other  charge."  Some  commenters 
believed  disclosing  the  fee  as  a  finance 
charge  might  better  assist  consumers  in 
shopping  for  a  credit  plan.  But  this 
approach  would  not  facilitate  consumer 


UIUUUa«7U,  auiiic  io\<iiiiiv<ai  auj^cisiiuiia  ui 


Kwi    Wf  ViVimot^xfta^/B 


16774  Fe<leral  Register  /  Vol.  60.  No.  63  /  Monday,  April  3.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  63  /  Monday,  April  3,  1995  /  Rules  and  Regulations  16775 


shopping  based  on  the  APR.  since  the 
APR  in  the  initial  disclosures  reflects  on 
finance  charges  based  on  periodic  rates, 
and  thus  would  not  be  affected  by  a 
termination  fee.  Furthermore,  the 
consumer  would  gain  little  from 
receiving  an  APR. (disproportionately 
high  in  some  cases)  on  what  might  be 
the  last  periodic  statement  for  a  fee 
imposed  when  the  consumer  closes  the 
plan. 

Section  226.12— Special  Credit  Card 
Rules 

12(b)    Liability  of  Cardholder  for 
Unauthorized  Use 

Comments  12(b)-2  and  -3  address  a 
card  issuer's  rights  and  responsibilities 
in  responding  to  a  claim  of 
unauthorized  use  under  §  226.12. 
Comment  12(b)-2  clarifies  that  a  card 
issuer  is  not  required  to  impose  any 
liability.  Comment  12(b)-3  clarifies  that 
a  card  issuer  wishing  to  impose  liability 
must  investigate  claims  in  a  reasonable 
manner. 

Comment  12(b)-3  lists  some  of  the 
procedures  that  may  be  involved  in  the 
investigation  of  a  claim.  The  procedures 
involved  in  conducting  a  reasonable 
investigation  depend  on  the  facts  of  the 
situation;  neither  a  minimum  nor  a 
maximum  number  of  steps  is  required  to 
deem  a  particular  investigation 
"reasonable."  Some  commenters 
expressed  concern  about  card  issuers 
advising  consumers  that  they  may  be 
required  to  appear  in  a  court  action. 
These  commenters  believed  such 
statements  would  possibly  be 
misleading  and  intimidating,  and  that  in 
any  case  a  court  action  was  independent 
of  a  card  issuer's  investigation.  The 
reference  to  court  appearances  has  been 
deleted. 

Commenters  suggested  a  variety  of 
other  actions  that  a  card  issuer  may 
take,  in  addition  to  those  proposed,  in 
a  reasonable  investigation  of  a  claim  of 
unauthorized  use.  The  list  has  been 
expanded  to  clarify  that  a  card  issuer 
may  request  documentation  to  verify  the 
claim  and  may  request  information 
regarding  the  cardholder's  knowledge  of 
the  person  who  allegedly  used  the  card 
or  of  that  person's  authority  to  do  so. 

Many  commenters  expressed  concern 
that  the  proposed  comment  prohibited  a 
card  issuer  from  denying  a  claim 
because  a  cardholder  refused  to  comply 
with  any  request  for  cooperation,  such 
as  the  failure  to  submit  a  signed 
statement.  A  card  issuer  may  not 
automatically  deny  a  claim  based  solely 
on  the  cardholders  failure  or  refusal  to 
comply  with  a  particular  request.  For 
example,  a  cardholder  may  return  an 
unsigned  questionnaire  about  the  claim 


but  may  refuse  to  submit  a  sworn 
statement.  The  card  issuer  may  not 
automatically  deny  the  claim  because  it 
is  unaccompanied  by  an  affidavit. 
However,  the  comment  also  makes  clear 
that  the  cardholder's  failure  to  cooperate 
may  affect  the  card  issuer's  ability  to 
investigate  the  claim  of  unauthorized 
use.  For  example,  if  the  cardholder  fails 
to  respond  to  requests  for  information 
the  card  issuer  can  reasonably  obtain 
only  from  the  cardholder,  the  comment 
provides  that  the  card  issuer,  without 
further  information,  may  reasonably 
terminate  its  investigation. 

Section  226.15 — Right  of  Rescission 

15(a)    Consumer's  Right  To  Rescind 

Paragraph  15(a)(1) 

Comments  15(a)(l)-5  and  -6  are 
revised  to  provide  further  guidance  on 
the  right  to  rescind  a  transaction 
secured  by  a  consumer's  principal 
dwelling.  (See  also  comments  23(a)(1)- 
3  and -4.) 

15(d)    Effects  of  Rescission 

Comment  15(d)(2)-l  is  revised  to 
clarify  that  if  a  consumer  rescinds  a 
credit  transaction,  the  creditor  must 
refund  any  broker  fee  that  is  part  of  the 
credit  transaction,  even  though  the 
consumer  paid  the  fee  to  the  broker 
rather  than  to  the  creditor.  (See 
comment  23(d)(2)-l.) 

Section  226.16 — Advertising 

1 6(d)    Additional  Requirements  for 
Home  Equity  Plans 

Comment  16(d)-7  clarifies  disclosure 
requirements  for  balloon  payments  in 
home  equity  plan  advertisements.  The 
commentary  to  §226.5b(d)(5)(ii) 
provides  that  for  plans  in  which  a 
balloon  payment  will  occur  if  the 
consumer  makes  only  the  minimum 
payments,  the  disclosure  must  state  that 
fact.  A  comparable  requirement  applies 
to  advertisements,  since  the  regulatory 
provisions  on  treatment  of  balloon 
payments  in  home  equity  advertising 
and  in  disclosures  are  generally  parallel. 

A  number  of  commenters  thought  the 
proposed  comment  would  require  a 
disclosure  about  balloon  payments  in 
any  advertisement  for  a  program  in 
which  a  balloon  payment  occurs, 
regardless  of  whether  the  advertisement 
included  a  "trigger  term."  The  proposed 
comment  was  not  intended  to  impose 
such  a  requirement.  The  comment  has 
been  revised  to  clarify  that  disclosure  is 
required  only  if  the  advertisement 
contains  a  statement  about  a  minimum 
periodic  payment.  The  comment  also 
addresses  questions  about  the  required 
content  of  the  disclosure,  including 


concerns  about  the  effect  of  the  cross- 
reference  to  comment  5b(d)(5)(ii)-3. 

Subpart  C — Closed-End  Credit 

Section  226.17 — General  Disclosures 

7  7(a)    Form  of  Disclosures 

Paragraph  17(a)(1) 

Comment  17(a)(l)-5  is  revised  to 
clarify  that  a  late  payment  fee  on  a 
single  payment  loan  is  information 
directly  related  to  the  segregated 
disclosures.  The  introductory  languari 
has  been  revised  to  clarify  that  the  list 
of  directly  related  information  is 
exhaustive. 

1 7(c)    Basis  of  Disclosures  and  Use  of 
Estimates 

Paragraph  17(c)(4) 

Section  226.17(c)(4)  allows  creditors 
to  disregard  in  the  payment  schedule 
and  other  calculations  any  small 
variations  in  the  first  payment  due  to  a 
long  or  short  first  period.  Comment 
17(c)(4)— 4  clarifies  that  prepaid  finance 
charges,  such  as  "odd-days"  or  "per- 
diem"  interest  paid  at  or  prior  to 
closing,  may  not  be  considered  as  the 
first  payment  on  a  loan.  Thus,  "odd- 
days"  interest  paid  at  or  prior  to  closing 
cannot  be  considered  a  part  of  the 
payment  schedule  and  disregarded  as  a 
irregularity  in  disclosing  the  finance 
charges  in  the  payment  schedule.  The 
language  has  been  adopted  as  proposed, 
with  a  minor  change  made  to  state  that 
the  comment  applies  to  "pre-paid"  and 
"odd-days"  interest,  using  those  terms 
by  name. 

Commenters  favored  treating  odd- 
days  or  per-diem  interest  collected  at 
closing  as  being  the  first  payment  for  the 
purposes  of  these  "minor  irregularities" 
provisions  when  the  consummation 
date  is  subject  to  change  outside  of  the 
lender's  control  (for  example,  in  some 
escrow-closing  states).  If  interest 
collected  at,  or  prior  to,  consummation 
meets  the  definition  of  a  prepaid  finance 
charge,  it  must  be  treated  as  such. 

The  regulation  does  not  require 
creditors  to  collect  odd-days  or  per- 
diem  interest  at.  or  prior  to. 
consummation.  If  that  interest  is 
collected  as  part  of  the  first  periodic 
payment,  instead,  the  minor 
irregularities  provisions  of  §  226.17(c)(4) 
would  apply  to  the  extent  the  amount  is 
within  those  parameters. 

1 7(f)    Early  Disclosures 

Comment  226.17(f)-l  is  revised  to 
clarify  that  the  regulation  requires 
redisclosure  not  only  if  the  APR.  at 
consummation,  differs  from  the  earlier 
disclosed  APR  by  more  than  the 
allowable  1/8  or  1/4  of  1  percent 


tolerance,  but  also  if  the  early 
disclosures  were  not  marked  as 
estimates,  and  the  terms  at 
consummation,  other  than  the  APR, 
differ  from  the  earlier  disclosed  terms. 
Language  has  been  added  to  the  second 
example  to  illustrate  the  case  when 
terms  at  consummation  differ  from 
those  previously  disclosed,  where  they 
were  not  marked  as  estimates.  To 
facilitate  comparison  of  the  two 
examples,  the  dates  in  the  second 
example  have  been  changed  to  those 
stated  in  the  first  example.  A  third 
example  has  been  added  to  illustrate 
circumstances  when  the  regulation  does 
not  require  redisclosure  even  though  the 
consummated  terms,  including  the  APR, 
differ  from  the  disclosed  terms. 

Section  226.18 — Content  of  Disclosures 

18(c)    Itemization  of  Amount  Financed 

Paragraph  18(c)(l)(iv) 

Comment  18(c)(l)(iv)-2  clarifies 
disclosure  requirements  under  the  TILA 
that  are  affected  by  new  aggregate 
accounting  rules  under  the  Real  Estate 
Settlement  Procedures  Act  (RESPA;  12 
U.S.C.  2601).  The  comment  provides 
•  that  creditors  may  use  the  amount  on 
line  1002  of  the  HUD-1  or  HUD-IA, 
without  adjustment,  to  calculate  the 
prepaid  finance  charge  under  the  TILA. 

In  October  1994,  the  Department  of 
Housing  and  Urban  Development 
(HUD),  which  implements  Real  Estate 
Settlement  Procedures  Act  (RESPA:  12 
U.S.C.  2601)  through  Regulation  X  (24 
CFR  Part  3500),  amended  its  regulation 
to  implement  new  procedures  for 
calculating  the  amount  consumers  must 
pay  into  escrow  accounts  associated 
with  RESPA-covered  home  mortgage 
loans  (59  FR  53890,  October  26,  1994, 
and  60  FR  8812,  February  15,  1995). 
These  procedures  are  being  phased  in 
over  time  for  existing  escrow  accounts; 
all  new  escrow  accounts  established  on 
or  after  April  24,  1995,  must  comply 
with  the  new  procedures.  Eventually,  all 
lenders  will  be  required  to  use  an 
aggregate  accounting  method  instead  of 
a  single-item  method  for  RESPA 
transactions.  The  use  of  the  aggregate 
method  will  affect  disclosure 
requirements  under  Regulation  Z. 

Currently,  in  calculating  the  amounts 
required  to  be  paid  into  escrow  accounts 
at  closing,  most  lenders  use  what  is 
referred  to  as  the  single-item  analysis. 
(Property  taxes,  insurance,  and  mortgage 
insurance  premiums  are  common 
examples  of  escrow  items.)  Under 
single-item  analysis,  lenders  account 
separately  for  each  item  to  be  collected 
at  closing  and  held  in  escrow. 

Under  the  aggregate  accounting 
method,  rather  than  accounting  for  each 


item  separately,  the  amount  for  escrow 
is  determined  as  a  whole.  This  will 
make  it  difficult  for  a  creditor  to 
determine  how  much  of  the  aggregate 
amount  is  actually  allocated  to  each 
escrow  item. 

Regardless  of  how  they  collect  the 
funds  under  RESPA,  lenders  will       * 
continue  to  disclose  escrow  items  on  the 
HUD  settlement  statement  using  the 
single-item  analysis.  If  the  amount 
actually  collected  at  settlement  is 
affected  by  the  aggregate  accounting 
method,  the  settlement  statement  will 
reflect  the  adjustment  on  a  separate  line 
in  the  1000  series  (§  3500.8(c)(1),  60  FR 
8816,  February  15,  1995).  Mortgage 
insurance  premiums,  one  of  the  items 
typically  paid  at  settlement  and 
included  in  the  escrow  account,  are 
listed  on  line  1002  of  the  HUD 
statement.  This  amount  is  also  a  prepaid 
finance  charge  under  Regulation  Z. 

If  a  creditor  is  collecting  the 
settlement  charges  using  aggregate 
analysis  the  amount  actually  collected 
may  be  less  than  the  amount  listed  on 
line  1002.  Guidance  had  been  requested 
on  what  amount  lenders  should  use  as 
the  prepaid  finance  charge,  since  the 
amount  disclosed  is  not  precisely  the 
amount  collected.  Various  alternatives 
were  considered  to  ensure  as  accurate 
and  uniform  a  disclosure  as  possible. 
Comment  18(c)(l)(iv)-2  provides  that 
creditors  may  use  the  amount  on  line 
1002,  without  adjustment,  to  calculate 
the  prepaid  finance  charge  under  the 
TILA.  This  approach  will  ease 
compliance  and  provide  consumers 
with  an  easily  identifiable  amount  for 
the  mortgage  insurance.  While  this 
method  does  slightly  overstate  the 
amount  of  the  prepaid  finance  charge 
for  mortgage  insurance,  nonetheless  this 
method  seems  to  provide  the  more 
accurate  and  equitable  treatment 
possible  given  the  problems  associated 
with  identifying  the  amount  of  any 
single  item  in  an  aggregate  accounting 
analysis. 

Commenters  generally  supported  this 
approach.  Several  commenters 
requested  further  clarification  on 
whether  the  approach  is  mandatory, 
whether  the  figure  used  is  considered  an 
estimate,  and  how  the  tolerance  is 
applied  in  this  situation.  A  sentence  has 
been  added  to  the  comment  to  clarify 
that  the  Board  is  deeming  the  figure 
used  on  the  HUD-1  or  HUI>-1A  as 
accurate,  for  purposes  of  Regulation  Z, 
as  long  as  that  amount  is  computed  in 
accordance  with  RESPA.  Accordingly, 
the  figure  is  not  considered  an  estimate, 
and  the  tolerance  would  apply  as  it  does 
for  all  other  figures  disclosed  under 
Regulation  Z.  As  long  as  the  figure 
disclosed  is  accurate  for  purposes  of 


RESPA,  the  figure  is  accurate  to 
determine  the  finance  charge  tolerance. 
The  approach  is  mandatory  for  all  loans 
closed  using  the  aggregate  accounting 
method  required  by  RESPA. 

18(d)    Finance  Charge 

Comment  18(d)-2  has  been  adopted 
as  proposed,  with  some  minor  revisions 
for  clarity.  The  comment  states  that 
although  there  is  no  specific  tolerance 
for  the  amount  financed,  an  error  in  that 
figure — resulting  from  an  error  in  the 
finance  charge — does  not  violate  the  act 
or  the  regulation  provided  the  finance 
charge  disclosed  under  §  226.18(d)  is 
within  the  permissible  tolerance 
provided  in  footnote  41  of  the 
regulation.  This  same  interpretation 
applies  to  other  disclosures  for  which 
the  regulation  provides  no  specific 
tolerance,  such  as  the  total  of  payments. 

Most  commenters  were  in  favor  of  the 
proposal.  Views  were  split  among  those 
commenters  opposing  the  proposal. 
Some  suggested  that  a  maximum 
tolerance  of  $10  was  insufficient  to 
adequately  protect  lenders.  Several 
others  opposed  any  tolerance  for  errors 
in  the  amount  financed  or  the  other 
disclosures  that  was  not  currently 
addressed  in  the  regulation. 

Several  commenters  pointed  out  that 
the  language  suggested  the  error  must 
result  from  an  error  in  the  finance 
charge  "that  constitutes  a  part  of  the 
amount  financed."  This  phrase  has  been 
deleted  as  unnecessary. 

Section  226.19 — Certain  Residential 
Mortgage  and  Variable-Rate 
Transactions 

19^6^    Certain  Variable-Rate 
Transactions 

Paragraph  19(b)(2)(vii) 

Comment  19(b)(2)(vii)-2,  with  the  ^ 
exception  of  a  few  technical  changes,  is 
adopted  as  proposed.  It  states  that  loans 
with  more  than  one  way  to  trigger 
negative  amortization  are  separate 
variable-rate  loan  programs  requiring 
separate  disclosures  to  the  extent  they 
vary  from  each  other.  For  example,  a 
loan  which  provides  for  monthly 
interest  rate  changes  but  only  annual 
payment  changes  and  an  option  for  the 
borrower  to  cap  the  amount  of  monthly 
payments  whenever  the  new  payment 
would  exceed  the  old  payment  by  more 
than  a  certain  margin,  contains  two 
separate  variable-rate  programs.  Each 
program  may  trigger  negative 
amortization  requiring  separate 
disclosures.  (See  comments 
226.19{b)(2)-2  and  -3  for  a  discussion 
on  the  definition  of  a  variable-rate 
program  and  consolidation  of 
disclosures  for  more  than  one  program.) 
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For  the  program  that  gives  the  borrower 
an  option  to  cap  monthly  (uyments,  the 
creditor  must  fully  disclose  the  rules 
relating  to  the  payment  cap  option, 
including  the  effects  of  exercising  it 
(such  as  negative  amortization  occurs 
and  that  the  principal  balance  will 
increase),  except  that  the  disclosure  in 
§  226.19(b)(2)(viii)  need  not  be  given  for 
the  option. 

Section  226.22— Determination  of  the 
Annual  Percentage  Rate 

22(a)    Accuracy  of  the  Annual 
Percentage  Rate 

Paragraph  22(a)(1) 

Comment  22(a)(l)-5  corrects  an 
erroneous  footnote  reference. 

Section  226.23— Right  of  Rescission 

23(a)    Consumer's  Right  To  Rescind 

Paragraph  23(a)(1) 

Comment  23(a)(l)-4,  which  contains 
an  exception  to  the  "one  principal 
dwelling"  rule  in  comment  23(a)(ll-3. 
is  revised.  Under  the  exception,  a 
consumer  may  have,  in  effect,  two 
principal  dwellings  for  a  time.  Even  if 
a  consumer  is  acquiring  or  constructing 
a  new  principal  dwelling,  any  loan 
subject  to  Regulation  Z  may  be 
rescinded  when  the  consumer's  current 
principal  dwelling  secures  the  loan.  A 
typical  example  is  a  bridge  loan. 

The  proposed  comment  provided,  by 
example,  that  a  loan  secured  by  the  new 
home  and  the  current  home  is  a 
residential  mortgage  transaction.  While 
many  commenters  agreed  with  the 
proposal,  some  viewed  it  as  a  change  in 
the  existing  interpretation.  Upon  further 
analysis,  the  proposed  example  would 
negate  the  exception  to  the  general  rule. 
The  existing  language  of  comment 
23(a)(1)— 4  has  been  retained  with 
language  and  examples  added  for 
cltuification.  Accordingly,  even  if  a  loan 
is  a  purchase-money  loan  secured  by  the 
new  home  (that  is,  a  residential 
mortgage  transaction)  where  that  loan 
also  is  secured  by  the  consumer's 
current  home,  the  loan  is  rescindable. 

23(d)    Effects  of  Rescission 

Pamgraph  23(d)(2) 

Comment  23(d)(2)-l  has  been  revised 
to  clarify  that  if  a  consumer  rescinds  a 
credit  transaction,  the  creditor  must 
refund  to  the  consumer  any  broker  fee 
that  is  part  of  the  credit  transaction, 
even  though  the  consumer  paid  the  fee 
to  the  broker  rather  than  to  the  creditor. 
Several  commenters  expressed  concern 
that  the  literal  language  of  the  comment 
could  be  construed  to  encompass  a  fee 
paid  to  a  broker  who  did  not  participate 
in  the  credit  transaction.  Some 


commenters  wanted  broker  fees  covered 
only  to  the  extent  that  the  lender 
required  the  use  of  a  broker.  Creditors 
must  refund  to  the  consumer  any 
broker's  fee  paid  as  part  of  the  credit 
transaction,  whether  or  not  the  creditor 
required  the  use  of  a  broker. 

(f3)(f)    Exempt  Tmnsactions 
Paragraph  (23)(f)(4) 

Comment  23(f>-4  clariBes  that 
§  226.23(f)(2)  exempts  from  the  right  of 
rescission  reHnancings  by  original 
creditors — to  whom  a  written  agreement 
was  originally  payable.  Therefore,  if  a 
consumer  refinances  with  any  other 
creditor,  the  general  rescission  model 
form  (model  form  hK-8)  is  the 
appropriate  form  to  provide  to  the 
consumer. 

Several  commenters  opposed  the 
proposal,  which  they  believe  would 
result  in  an  anomaly.  That  is,  if  the 
original  creditor  assigns  the  mortgage  to 
a  third  party  and  the  consumer  returns 
to  the  original  creditor  to  refinance 
(with  no  new  advances),  the  original 
creditor  would  be  excused  from 
providing  the  consumer  with  the  right 
of  rescission. 

In  certain  circuimstances  the 
application  of  this  rule  may  produce  an 
anomalous  result.  Nevertheless,  this 
interpretation  is  required  by  section 
103(0  of  the  act  and  §226.2(a)(17)  of  the 
regulation,  which  define  "creditor"  as 
"•   •   *  the  person  to  whom  the  debt 
arising  from  the  consumer  credit 
transaction  is  initially  payable.*   *   *". 

The  comment  also  clarifies  that  in  a 
merger,  consolidation  or  acquisition,  the 
acquiring  creditor  would  be  considered 
tlfe  original  creditor  for  purposes  of  the 
exemption  in  §  226.23(f)(2).  For 
example,  if  two  lending  institutions 
merge,  the  resulting  institution  is 
considered  the  original  creditor  for 
refinancing  mortgages  previously 
originated  by  either  of  the  two 
institutions.  Accordingly,  the  new 
institution  may  use  model  form  H-9  if 
new  money  is  advanced.  (See  comment 
2(a)(25)-6.) 

Appendix  J — Annual  Percentage  Rate 
Computations  for  Closed-End  Credit 
Transactions 

As  proposed,  the  Board  has  revised 
the  1981  changes  paragraph  in  the 
reference  section  to  make  a  technical 
correction  to  the  second  sentence. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks,  banking. 
Consumer  protection,  Credit,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements.  Truth 
in  lending. 


For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  226  as  follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

2.  In  Supplement  1  to  Fart  226.  under 
Section  226.2 — Definitions  and  Rules  of 
Construction,  under  Paragraph 
2(a)(17)(i).,  paragraph  8.  is  revised  to 
read  as  follows: 

Supplement  1 — Official  Staff 
Interpretations 


Subpart  A — GcDeral 


Section  226.2 — Definitions  and  Rules  of 
ConstTuctiaa 


Paragraph  2(a)(17)(i). 

***** 

8.  Loans  from  employee  savings  plan. 
Some  employee  Mvings  plans  permit 
particip>ants  to  borrow  money  up  to  a  certain 
percentage  of  their  account  balances,  and  use ' 
a  trust  to  administer  the  receipt  and 
disbursement  of  funds.  Unless  each 
participant's  account  is  an  individual  plan 
and  trust,  the  creditor  should  apply  the 
numerical  tests  to  the  plan  as  a  whole  rather 
than  to  the  individual  account,  even  if  the 
loan  amount  is  determined  by  reference  to 
the  balance  in  the  individual  account  and  the 
repayments  are  credited  to  the  individual 
account.  The  pierson  to  whom  the  obligation 
is  originally  made  payable  (whether  the  plan, 
the  trust,  or  the  trustee)  is  the  creditor  for 
purposes  of  the  act  and  regulation. 
***** 

3.  In  Supplement  I  to  Part  226,  under 
Section  226.4 — Finance  Charge,  the 
following  amendments  are  made: 

a.  Under  4(a)  Definition.,  paragraphs 
1..  and  3.  are  revised,  paragraphs  4..  5., 
and  6  are  redesignated  as  paragraphs  5., 
6.,  and  7.,  a  new  paragraph  4.  is  added, 
and  newly  designated  paragraph  7.  is 
revised; 

b.  Under  Paragraph  4(c)(7)., 
paragraph  1.  is  revised  and  new 
paragraphs  2.  and  3.  are  added;  and 

c.  Under  (4)(e)  Certain  security 
interest  charges.,  paragraph  1.  is 
revised. 

The  revisions  and  additions  read  as 
follows: 


Section  226.4 — Finance  Charge 

4(a)  Definition. 

1 .  Charges  in  comparable  cash 
transactions.  Charges  imposed  uniformly  in 
cash  and  credit  transactions  are  not  finance 
charges.  In  determining  whether  an  item  is  a 


finance  charge,  the  creditor  should  compare 
the  credit  transaction  in  question  with  a 
similar  cash  transaction.  A  creditor  financing 
the  sale  of  prof)erty  or  services  may  compare 
charges  with  those  payable  in  a  similar  cash 
transaction  by  the  seller  of  the  property  or 
service. 

i.  For  example,  the  following  items  are  not 
finance  charges: 

A.  Taxes,  license  fees,  or  registration  fees 
paid  by  both  cash  and  credit  customers. 

B.  Discounts  that  are  available  to  cash  and 
credit  customers,  such  as  quantity  discounts. 

C.  Discounts  available  to  a  particular  group 
of  consumers  because  they  meet  certain 
criteria,  such  as  being  members  of  an 
organization  or  having  accounts  at  a 
particular  financial  institution.  This  is  the 
case  even  if  an  individual  must  pay  cash  to 
obtain  the  discount,  provided  that  credit 
customers  who  are  members  of  the  group  and 
do  not  qualify  for  the  discount  pay  no  more 
than  the  nonmember  cash  customers. 

D.  Charges  for  a  service  policy,  auto  club 
membership,  or  policy  of  insurance  against 
latent  defects  offered  to  or  required  of  both 
cash  and  credit  customers  for  the  same  price. 

ii.  In  contrast,  the  following  items  are 
finance  charges: 

A.  Insf>ection  and  handling  fees  for  the 
staged  disbursement  of  construction  loan 
proceeds. 

B.  Fees  for  preparing  a  Truth  in  Lending 
disclosure  statement,  if  permitted  by  law  (for 
example,  the  Real  Estate  Settlement 
Procedures  Act  prohibits  such  charges  in 
certain  transactions  secured  by  real 
property). 

C.  Chaiges  for  a  required  maintenance  or 
service  contract  imposed  only  in  a  credit 
transaction. 

iii.  If  the  charge  in  a  credit  transaction 
exceeds  the  charge  imposed  in  a  comparable 
cash  transaction,  only  the  difference  is  a 
finance  charge.  For  example: 

A.  If  an  escrow  agent  is  used  in  both  cash 
and  credit  sales  of  real  estate  and  the  agent's 
charge  is  $100  in  a  cash  transaction  and  S150 
in  a  credit  transaction,  only  S50  is  a  finance 
cliarge. 

2.  Costs  of  doing  business.  •   *   * 

3.  Charges  by  third  parties.  Charges 
imposed  on  the  consumer  by  someone  other 
than  the  creditor  are  finance  charges  (unless 
otherwise  excluded)  if  the  creditor  requires 
the  use  of  a  third  party  as  a  condition  of  or 
incident  to  the  extension  of  credit,  even  if  the 
consumer  can  choose  the  third  party,  or  the 
creditor  retains  the  charge.  For  example: 

i.  The  cost  of  required  mortgage  insurance, 
even  if  the  consumer  is  allowed  to  choose  the 
insurer. 

ii.  A  mortgage  broker  fee,  to  the  extent  that 
the  broker  shares  the  fee  with  the  creditor. 

4.  Charges  by  settlement  agents.  Charges 
imposed  on  the  consumer  by  a  settlement 
agent  (such  as  an  attorney,  escrow  agent,  or 
title  company)  are  finance  charges  only  if  the 
creditor  requires  the  particular  services  for 
which  the  settlement  agent  is  charging  the 
borrower  and  the  charge  for  those  services  is 
not  otherwise  excluded  from  the  finance 
charge.  For  example,  a  fee  for  courier  service 
charged  by  a  settlement  agent  to  send  a 
document  to  the  title  company  or  some  other 
party  is  not  a  finance  charge,  provided  that 


the  creditor  has  not  required  the  use  of  a 
courier  or  retained  the  charge. 

5.  Forfeitures  of  interest.  *  *   * 

6.  Treatment  of  fees  for  use  of  automated 
teller  machines.  *   *   * 

7.  Taxes,  i.  Generally,  a  tax  imposed  by  a 
state  or  other  governmental  body  solely  on  a 
creditor  is  a  finance  charge  if  the  creditor 
separately  imposes  the  charge  on  the 
consumer. 

ii.  In  contrast,  a  tax  is  not  a  finance  charge 
(even  if  the  tax  is  collected  by  the  creditor) 
if  applicable  law  imposes  the  tax: 

A.  Solely  on  the  consumer; 

B.  On  the  creditor  and  the  consumer 
jointly; 

C.  On  the  credit  transaction,  without 
indicating  which  party  is  liable  for  the  tax: 
or 

D.  On  the  creditor,  if  applicable  law  directs 
or  authorizes  the  creditor  to  pass  the  tax  on 
to  the  consumer.  (For  purposes  of  this 
section,  if  applicable  law  is  silent  as  to 
passing  on  the  tax,  the  law  is  deemed  not  to 
authorize  passing  it  on.) 

iii.  For  example,  a  stamp  tax,  property  tax, 
intangible  tax,  or  any  other  state  or  local  tax 
imposed  on  the  consumer,  or  on  the  credit 
transaction,  is  not  a  finance  charge  even  if 
the  tax  is  collected  by  the  creditor. 

iv.  In  addition,  a  tax  i~  not  a  finance  charge 
if  it  is  excluded  from  the  finance  charge  by 
an  other  provision  of  the  regulation  or 
commentary  (for  example,  if  the  tax  is 
imposed  uniformly  in  cash  and  credit 
transactions). 
***** 

Paragraph  4(c)(7l. 

1.  Real  estate  or  residential  mortgage 
transaction  charges.  The  list  of  charges  in 
§  226.4(c)(7)  applies  both  to  residential 
mortgage  transactions  (which  may  include, 
for  example,  the  purchase  of  a  mobile  home) 
and  to  other  transactions  secured  by  real 
estate.  The  fees  are  excluded  from  the  finance 
charge  even  if  the  services  for  which  the  fees 
are  imposed  are  performed  by  the  creditor's 
employees  rather  than  by  a  third  party.  In 
addition,  the  cost  of  verifying  or  confirming 
information  connected  to  the  item  is  also 
excluded.  For  example,  credit  report  fees 
cover  not  only  the  cost  of  the  report,  but  also 
the  cost  of  verifying  information  in  the 
repwrt.  In  all  cases,  charges  excluded  under 

§  226.4(c)(7)  must  be  bona  fide  and 
reasonable. 

2.  Lump  sum  charges.  If  a  lump  sum 
charged  for  several  services  includes  a  charge 
that  is  not  excludable,  a  portion  of  the  total 
should  be  allocated  to  that  service  and 
included  in  the  finance  charge.  However,  a 
lump  sum  charged  for  conducting  or 
attending  a  closing  (for  example,  by  a  lawyer 
or  a  title  company)  is  excluded  from  the 
finance  charge  if  the  charge  is  primarily  for 
services  related  to  items  listed  in  §  226.4(c)(7) 
(for  example,  reviewing  or  completing 
documents),  even  if  other  incidental  services 
such  as  explaining  various  documents  or 
disbursing  funds  for  the  parties  are 
performed.  The  entire  charge  is  excluded 
even  if  a  fee  for  the  incidental  services  would 
be  a  finance  charge  if  it  were  imposed 
separately. 

3.  Charges  assessed  during  the  loan  term. 
Real  estate  or  residential  mortgage 


transaction  charges  excluded  under 
§  226.4(c)(7)  are  those  charges  imposed  solely 
in  connection  with  the  initial  decision  to 
grant  credit.  This  would  include,  for 
example,  a  fee  to  search  for  tax  liens  on  the 
property  or  to  determine  if  flood  insurance  is 
required.  The  exclusion  does  not  apply  to 
fees  for  services  to  be  performed  periodically 
during  the  loan  term,  regardless  of  when  the 
fee  is  collected.  For  example,  a  fee  for  one 
or  more  determinations  during  the  loan  term 
of  the  current  tax  lien  status  or  flood 
insurance  requirements  is  a  finance  charge, 
regardless  of  whether  the  fee  is  imposed  at 
closing,  or  when  the  service  is  performed.  If 
a  creditor  is  uncertain  about  what  portion  of 
a  fee  to  be  paid  at  consummation  or  loan 
closing  is  related  to  the  initial  decision  to 
grant  credit,  the  entire  fee  may  tie  treated  as 
a  finance  charge. 
***** 

(4)(e)    Certain  security  interest  charges. 

1.  Examples. 

i.  Excludable  charges.  Sums  must  be 
actually  paid  to  public  officials  to  be 
excluded  from  the  finance  charge  under 
§  226.4(e)(1).  Examples  are  charges  or  other 
fees  required  for  filing  or  recording  security 
agreements,  mortgages,  continuation 
statements,  termination  statements,  and 
similar  documents,  and  intangible  property 
or  other  taxes  imposed  by  the  state  solely  on 
the  creditor  and  payable  by  the  consumer  (if 
the  tax  must  be  paid  to  record  a  security 
agreement). 

ii.  Charges  not  excludable.  If  the  obligation 
is  between  the  creditor  and  a  third  party  (an 
assignee,  for  example),  charges  or  other  fees 
for  filing  or  recording  security  agreements, 
mortgages,  continuation  statements, 
termination  statements,  and  similar 
documents  relating  to  that  obligation  are  not 
excludable  from  the  finance  charge  under 
this  section. 
***** 

4.  In  Supplement  I  to  Part  226,  under 
Section  226.5 — General  Disclosure 
Requirements,  under  5(b)(1)  Initial 
disclosures.,  in  paragraph  1.,  the  first 
and  second  sentences  are  revised,  and  a 
new  paragraph  5.  is  added  to  read  as 
follows: 


Subpart  B— Open-End  Credit 

Section  226.5 — General  Disclosure 

Requirements 

***** 

5(b)ll)    Initial  disclosures. 

1.  Disclosure  before  the  first  transaction. 
The  rule  that  the  initial  disclosure  statement 
must  be  furnished  "before  the  first 
transaction"  requires  delivery  of  the  initial 
disclosure  statement  before  the  consumer 
becomes  obligated  on  the  plan.  For  example, 
the  initial  disclosures  must  be  given  before 
the  consumer  makes  the  first  purchase  (such 
as  when  a  consumer  oiiens  a  credit  plan  and 
makes  purchases  contempiraneously  at  a 
retail  store),  receives  the  first  advance,  or 
pays  any  fees  or  charges  under  the  plan  other 
than  an  application  fee  or  refundable 
membership  fee  (see  below).*  *   * 
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5.  Balance  transfers.  A  creditor  that  solicits 
the  transfer  by  a  consumer  of  outstanding 
balances  from  an  existing  account  to  a  new 
open-end  plan  must  comply  with  $  226.6 
before  the  oalance  transfer  occurs.  Card 
issuers  that  are  subject  to  the  requirements  of 
§  226.5a  may  establish  procedures  that 
comply  with  both  sections  in  a  single 
disclosure  statement. 
*  •         «         •  * 

5.  In  Supplement  I  to  Part  226,  under 
Section  226.6 — Initial  Disclosure 
Statement,  under  6(b)  Other  charges., 
paragraph  1.  is  revised  to  read  as 
follows: 


Section  226.6 — Initial  Disclosure  Statement 

*  •         •         •         • 

6(bj    Other  charges. 

1.  General:  examples  of  other  charges. 
Under  §  226.6(b),  significant  charges  related 
to  the  plan  (that  are  not  finance  charges) 
must  also  be  disclosed.  For  example: 

i.  Late  payment  and  over-the-credit-limit 
charges. 

ii.  Fees  for  providing  documentary 
evidence  of  transactions  requested  under 
§  226.13  (billing  error  resolution). 

iii.  Charges  imposed  in  connection  with 
real  estate  transactions  such  as  title, 
appraisal,  and  credit  report  fees  (see 
§  226.4(c)(7)). 

iv.  A  tax  imposed  on  the  credit  transaction 
by  a  state  or  other  governmental  body,  such 
as  a  documentary  stamp  tax  on  cash 
advances  (see  the  commentary  to  §  226.4(a)). 

V.  A  membership  or  participation  fee  for  a 
package  of  services  that  includes  an  open- 
end  credit  feature,  unless  the  fee  is  required 
whether  or  not  the  open-end  credit  feature  is 
included.  For  example,  a  membership  fee  to 
join  a  credit  union  is  not  an  "other  charge," 
even  if  membership  is  required  to  apply  for 
credit, 

vi.  Automated  teller  machine  (ATM) 
charges  described  in  comment  4(a)-S  that  are 
not  flnance  charges. 

vii.  Charges  imposed  for  the  termination  of 
an  open-end  credit  plan, 

•  •         *         *         * 

6.  In  Supplement  I  to  Part  226,  under 
Section  226.12— Special  Credit  Card 
Provisions,  under  12(b)  Liability  of 
cardholder  for  unauthorized  use.,  new 
paragraphs  2,  and  3.  are  added  to  read 
as  follows: 


Section  226.12— Special  Credit  Card 
Provisions 

•  •         •         *         • 

12(b)     Liability  of  cardholder  for 
unauthorized  use. 

***** 

2.  Imposing  liability.  A  card  issuer  is  not 
required  to  impose  liability  on  a  cardholder 
for  the  unauthorized  use  of  a  credit  card:  if 
the  card  issuer  does  not  seek  to  impose 
liability,  the  issuer  need  not  conduct  any 
investigation  of  the  cardholder's  claim. 

3.  Reasonable  investigation  If  a  card  issuer 
seeks  to  imf>ose  liability  when  a  claim  of 
unauthorized  use  is  made  by  a  cardholder. 


the  card  issuer  must  conduct  a  reasonable 
investigation  of  the  claim.  In  conducting  its 
investigation,  the  card  issuer  may  reasonably 
request  the  cardholder's  cooperation.  The 
card  issuer  may  not  automatically  deny  a 
claim  based  solely  on  the  cardholder's  failure 
or  refusal  to  comply  with  a  particular 
request;  however,  if  the  card  issuer  otherwise 
has  no  knowledge  of  facts  confuming  the 
unauthorized  use.  the  lack  of  information 
resulting  from  the  cardholder's  failure  or 
refusal  to  comply  with  a  particular  request 
may  lead  the  card  issuer  reasonably  to 
terminate  the  investigation.  The  procedures 
involved  in  investigating  claims  may  differ, 
but  actions  such  as  the  following  represent 
steps  that  a  card  issuer  may  take,  as 
appropriate,  in  conducting  a  reasonable 
investigation: 

i.  Reviewing  the  types  or  amounts  of 
purchases  made  in  relation  to  the 
cardholder's  previous  purchasing  pattern, 

ii.  Reviewing  where  the  purchases  were 
delivered  in  relation  to  the  cardholder's 
residence  or  place  of  business. 

iii.  Reviewing  where  the  purchases  were 
made  in  relation  to  where  the  cardholder 
resides  or  has  normally  shopped. 

iv.  Comparing  any  signature  on  credit  slips 
for  the  purchases  to  the  signature  of  the 
cardholder  or  an  authorized  user  in  the  card 
issuer's  records,  including  other  credit  slips. 

V,  Requesting  documentation  to  assist  in 
the  verification  of  the  claim, 

vi.  Requesting  a  written,  signed  statement 
from  the  cardholder  or  authorized  user. 

vii.  Requesting  a  copy  of  a  police  report, 
if  one  was  Tiled. 

viii.  Requesting  information  regarding  the 
cardholder's  knowledge  of  the  person  who 
allegedly  used  the  card  or  of  that  person's 
authority  to  do  so. 
•         •         •         •         * 

7.  In  Supplement  I  to  Part  226.  under 
Section  226.15  — Right  of  Rescission, 
the  following  amendments  are  made: 

a.  Under  Paragraph  15(a)(1)., 
paragraph  5.  is  revised; 

b.  Under  Paragraph  15(a)(1)., 
paragraph  6,  is  revised;  and 

c.  Under  Paragraph  15(d)(2).,  in 
paragraph  1..  the  third  sentence  is 
revised. 

The  additions  and  revisions  read  as 
follows: 


Section  226. 1 5 — Bight  of  Rescission 

***** 

Paragraph  15(a)(1). 

•  •  *  •  * 

5,  Principal  dwelling.  A  consumer  can  only 
have  one  principal  dwelling  at  a  time.  (But 
see  comment  15(a)(l)-6,)  A  vacation  or  other 
second  home  would  not  be  a  principal 
dwelling.  A  transaction  secured  by  a  second 
home  (such  as  a  vacation  home)  that  is  not 
currently  being  used  as  the  consumer's 
principal  dwelling  is  not  rescindable,  even  if 
the  consumer  intends  to  reside  there  in  the 
future.  When  a  consumer  buys  or  builds  a 
new  dwelling  that  will  become  the 
consumer's  principal  dwelling  within  one 
year  or  upon  completion  of  construction,  the 


new  dwelling  is  considered  the  princiftal 
dwelling  if  it  secures  the  open-end  credit 
line.  In  that  case,  the  transaction  secured  by 
the  new  dwelling  is  a  residential  mortgage 
transaction  and  is  not  rescindable.  For 
example,  if  a  consumer  whose  principal 
dwelling  is  currently  A  builds  B,  to  be 
occupied  by  the  consumer  up>on  completion 
of  construction,  an  advance  on  an  open-end 
line  to  fmance  B  and  secured  by  B  is  a 
residential  mortgage  transaction.  Dwelling,  as 
defined  in  §  226.2.  includes  structures  that 
are  classified  as  personalty  under  state  law. 
For  example,  a  transaction  secured  by  a 
mobile  home,  trailer,  or  houseboat  used  as 
the  consumer's  principal  dwelling  may  be 
rescindable, 

6.  Special  rule  for  principal  dwelling. 
Notwithstanding  the  general  rule  that 
consumers  may  have  only  one  principal 
dwelling,  when  the  consumer  is  acquiring  or 
constructing  a  new  principal  dwelling,  a 
credit  plan  or  extension  that  is  subject  to 
Regulation  Z  and  is  secured  by  the  equity  in 
the  consumer's  current  principal  dwelling  is 
subject  to  the  right  of  rescission  regardless  of 
the  purpose  of  that  loan  (for  example,  an 
advance  to  be  used  as  a  bridge  loan).  For 
example,  if  a  consumer  whose  principal 
dwelling  is  currently  A  builds  B,  to  be 
occupied  by  the  consumer  upon  completion 
of  construction,  a  loan  to  finance  B  and 
secured  by  A  is  subject  to  the  right  of 
rescission.  Moreover,  a  loan  secured  by  joth 
A  and  B  is,  likewise,  rescindable. 
***** 

Paragraph  15(d)(2). 

1.  Refunds  to  consumer.  •   •  *  "Any 
amount"  includes  finance  charges  already 
accrued,  as  well  as  other  charges  such  as 
broker  fees,  application  and  commitment 
fees,  or  fees  for  a  title  search  or  appraisal, 
whether  paid  to  the  creditor,  paid  by  the 
consumer  directly  to  a  third  party,  or  passed 
on  from  the  creditor  to  the  third  party.  •   *   * 
***** 

8.  In  Supplement  I  to  Part  226,  under 
Section  226.16 — Advertising,  under 
16(d)  Additional  Requirements  for 
Home  Equity  Plans,  a  new  paragraph  7. 
is  added  to  read  as  follows: 


Section  226.16 — Advertising 

***** 

16(d)    Additional  Requirements  for  Home 
Equity  Plans. 

***** 

7,  Balloon  payment.  In  some  programs,  a 
balloon  payment  will  occur  if  only  the 
minimum  payments  under  the  plan  are 
made.  If  an  advertisement  for  such  a  program 
contains  any  statement  about  a  minimum 
periodic  payment,  the  advertisement  must 
also  state  that  a  balloon  payment  will  result 
(not  merely  that  a  balloon  jjayment  "may" 
result),  [See  comment  5b(d)(5)(ii)-3  for 
guidance  on  items  not  required  to  be  stated 
in  the  advertisement,  and  on  situations  in 
which  the  balloon  fwyment  requirement  does 
not  apply,) 
***** 

9.  In  Supplement  I  to  Part  226,  under 
Section  226. 1 7 — General  Disclosure 


Requirements,  the  following 
amendments  are  made: 

a.  Under  Paragrap/>  17(a)(1)., 
paragraph  5.  is  revised; 

b.  Under  Paragraph  1 7(c)(4).,  a  new 
paragraph  4.  is  added;  and 

c.  Under  1 7(f)  Early  disclosures., 
paragraph  1.  is  revised. 

The  revisions  and  additions  read  as 
follows: 


Subpart  C— Closed-End  Credit 

Section  226.17 — General  Disclosure 
Requirements 

***** 

Paragraph  17(a)(1). 

•         *        •        *         • 

5.  Directly  related.  The  segregated 
disclosures  may,  at  the  creditor's  option, 
include  any  information  that  is  directly 
related  to  those  disclosures.  The  following  is 
directly  related  information: 

i.  A  description  of  a  grace  period  after 
which  a  late  payment  charge  will  be 
imf>osed.  For  example,  the  disclosure  given 
under  §  226,18(1)  may  state  that  a  late  charge 
will  apply  to  "any  payment  received  more 
than  15  days  after  the  due  date." 

ii.  A  statement  that  the  transaction  is  not 
secured.  For  example,  the  creditor  may  add 
a  category  labelled  "unsecured"  or  "not 
secured"  to  the  security  interest  disclosures 
given  under  §  226.18(m). 

iii.  The  basis  for  any  estimates  used  in 
making  disclosures.  For  example,  if  the 
maturity  date  of  a  loan  depends  solely  on  the 
occurrence  of  a  future  event,  the  creditor  may 
indicate  that  the  disclosures  assume  that 
event  will  occur  at  a  certain  time. 

iv.  The  conditions  under  which  a  demand 
feature  may  be  exercised.  For  example,  in  a 
loan  subject  to  demand  after  five  years,  the 
disclosures  may  state  that  the  loan  will 
become  payable  on  demand  in  five  years, 

V,  An  explanation  of  the  use  of  pronouns 
or  other  references  to  the  parties  to  the 
transaction.  For  example,  the  disclosures 
may  state,  "'You'  refers  to  the  customer  and 
*we'  refers  to  the  creditor." 

vi.  Instructions  to  the  creditor  or  its 
employees  on  the  use  of  a  multiple-purf)ose 
form.  For  example,  the  disclosures  may  state, 
"Check  box  if  applicable." 

vii.  A  statement  that  the  borrower  may  pay 
a  minimum  finance  charge  upon  prepayment 
in  a  simple-interest  transaction.  For  example, 
when  state  law  prohibits  penalties,  but 
would  allow  a  minimum  finance  charge  in 
the  event  of  prepayment,  the  creditor  may 
make  the  §  226.18(k)(l)  disclosure  by  stating. 
"You  may  be  chaiged  a  minimum  finance 
charge," 

viii.  A  brief  reference  to  negative 
amortization  in  variable-rate  transactions.  For 
example,  in  the  variable-rate  disclosure,  the 
creditor  may  include  a  short  statement  such 
as  "Unpaid  interest  will  be  added  to 
principal,"  (See  the  commentary  to 
§226.18(f)(l)(iii).) 

ix.  A  brief  caption  identifying  the 
disclosures.  For  example,  the  disclosures 
may  bear  a  general  title  such  as  "Federal 
Truth  in  Lending  Disclosures"  or  a 


descriptive  title  such  as  "Real  Estate  Loan 
Disclosures." 

x.  A  statement  that  a  due-on-sale  clause  or 
other  conditions  on  assumption  are 
contained  in  the  loan  document.  For 
example,  the  disclosure  given  under 
§  226.18(q)  may  state,  "Someone  buying  your 
home  may,  subject  to  conditions  in  the  due- 
on-sale  clause  contained  in  the  loan 
document,  assume  the  remainder  of  the 
mortgage  on  the  original  terms." 

xi.  If  a  state  or  Federal  law  prohibits 
prepayment  p)enalties  and  excludes  the 
charging  of  interest  after  prepayment  from 
coverage  as  a  penalty,  a  statement  that  the 
borrower  may  have  to  p>ay  interest  for  some 
period  after  prepayment  in  full.  The 
disclosure  given  under  §  226.18(k)  may  state, 
for  example,  "If  you  prepay  your  loan  on 
other  than  the  regular  installment  date,  you 
may  be  assessed  interest  charges  until  the 
end  of  the  month." 

xii.  More  than  one  hypothetical  example 
under  §226.18(f)(l)(iv)  in  transactions  with 
more  than  one  variable-rate  feature.  For 
example,  in  a  variable-rate  transaction  with 
an  option  permitting  consumers  to  convert  to 
a  fixed-rate  transaction,  the  disclosures  may 
include  an  example  illustrating  the  effects  on 
the  ptayment  terms  of  an  increase  resulting 
from  conversion  in  addition  to  the  example 
illustrating  an  increase  resulting  from 
changes  in  the  index. 

xiii.  The  disclosures  set  forth  under 
§  226, 18(f)(1)  for  variable-rate  transactions 
subject  to  §226,18(f)(2). 

xiv.  A  statement  whether  or  not  a 
subsequent  purchaser  of  the  property 
securing  an  obligation  may  be  permitted  to 
assume  the  remaining  obligation  on  its 
original  terms. 

XV.  A  late-payment  fee  disclosure  under 
§  226,18(1)  on  a  single  payment  loan. 
***** 

Paragraph  17(c)(4). 

***** 

4.  Relation  to  prepaid  finance  charges. 
Prepaid  finance  chaises,  including  "odd- 
days"  or  "f»er-diem"  interest,  paid  prior  to  or 
at  closing  may  not  be  treated  as  the  first 
payment  on  a  loan.  Thus,  creditors  may  not 
disregard  an  irregularity  in  disclosing  such 
finance  charges. 
***** 

1 7(f)    Early  disclosures. 

1.  Change  in  rate  or  other  terms. 
Redisclosure  is  required  for  changes  that 
occur  between  the  time  disclosures  are  made 
and  consummation  if  the  annual  percentage 
rate  in  the  consummated  transaction  exceeds 
the  limits  prescribed  in  §  226.22(a)  (Vb  of  1 
percentage  point  in  regular  transactions  and 
V*  of  1  p>ercentage  point  in  irregular 
transactions),  Redisclosure  is  also  required, 
even  if  the  annual  percentage  rate  is  within 
the  permitted  tolerance,  if  the  disclosures 
were  not  based  on  estimates  in  accordance 
with  §  226.17(c)(2)  and  labelled  as  such.  To 
illustrate: 

i.  If  disclosures  are  made  in  a  regular 
transaction  on  July  1.  the  transaction  is 
consummated  on  )uly  15.  and  the  actual 
annual  percentage  rate  varies  by  more  than 
Vs  of  1  percentage  p>oint  from  the  disclosed 
annual  percentage  rate,  the  creditor  must 


either  redisclose  the  changed  terms  or 
furnish  a  complete  set  of  new  disclosures 
before  consummation,  Redisclosure  is 
required  even  if  the  disclosures  made  on  July 
1  are  based  on  estimates  and  marked  as  such; 

ii.  If  disclosures  are  made  on  July  1.  the 
transaction  is  consummated  on  July  15.  and 
the  finance  charge  increased  by  $35  but  the 
disclosed  annual  percentage  rate  is  within 
the  permitted  tolerance,  the  creditor  must  at 
least  redisclose  the  changed  terms  that  were 
not  marked  as  estimates.  (See  §  226,18(d)  and 
footnote  41  of  this  part);  and 

iii.  If  early  disclosures  are  marked  as 
estimates  and  the  disclosed  annual 
percentage  rate  is  within  tolerance  at 
consummation,  the  creditor  need  not 
redisclose  the  changed  terms  (including  the 
annual  percentage  rate). 
***** 

10.  In  Supplement  I  to  Part  226,  under 
Section  226.18— Content  of  Disclosures, 
the  following  amendments  are  made: 

a.  Under  Paragraph  18(c)(l)(iv).,  a 
new  paragraph  2,  is  added;  and 

b.  Under  18(d)  Finance  charge., 
paragraph  2.  is  revised. 

The  additions  and  revisions  read  as 
follows: 


Section  226.1&— Content  of  Disclosures 


Paragraph  18(c)(l)(iv). 

***** 

2.  Prepaid  mortgage  insurance  premiums. 
RESPA  requires  creditors  to  give  consumers 
a  settlement  statement  disclosing  the  costs 
associated  with  mortgage  loan  transactions. 
Included  on  the  settlement  statement  are 
mortgage  insurance  premiums  collected  at 
settlement,  which  are  prepaid  finance 
charges.  In  calculating  the  total  amount  of 
prepaid  finance  charges,  creditors  should  use 
the  amount  for  mortgage  insurance  listed  on 
the  line  for  mortgage  insurance  on  the 
settlement  statement  (line  1002  on  HUD-1  or 
HUD  1-A),  without  adjustment,  even  if  the 
actual  amount  coUecteid  at  settlement  may 
vary  because  of  RESPA's  escrow  accounting 
rules.  Figures  for  mortgage  insurance 
disclosed  in  conformance  with  RESPA  shall 
be  deemed  to  be  accurate  for  purposes  of 
Regulation  Z, 

18(d)  Finance  charge. 
***** 

2,  Tolerance.  A  tolerance  for  the  finance 
charge  is  provided  in  footnote  41  of  this  p>art. 
When  a  miscalculation  of  the  amount 
financed,  or  of  some  other  numerical 
disclosure  for  which  the  regulation  provides 
no  sp>ecific  tolerance,  results  from  an  error  in 
a  finance  charge,  the  miscalculated  amount 
financed  or  other  numerical  disclosure  does 
not  violate  the  act  or  the  regulation  if  the 
finance  charge  disclosed  under  §  226, 18(d)  is 
within  the  permissible  tolerance  under 
footnote  41  of  this  part. 
***** 

11.  In  Supplement  I  to  Part  226,  under 
Section  226. 1 9 — Certain  Residential 
Mortgage  and  Variable-Rate 
Transactions,  under  paragraph 
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19(b)(2){vii)..  paragraph  2.  is  revised  to 
read  as  follows: 

Section  226.19 — Certain  Residential 
Mortgage  and  Variable-Rate  Transactions 

•  •  •  •  • 

Paragraph  19(b)(2)(vii). 

•  •         *         •         • 

2.  Negative  amortization  and  interest  rate 
carryover.  A  creditor  must  disclose,  where 
applicable,  the  possibility  of  negative 
amortization.  For  example,  the  disclosure 
might  state,  "If  any  of  your  payments  is  not 
sufficient  to  cover  the  interest  due,  the 
difference  will  be  added  to  your  loan 
amount."  Loans  that  provide  for  more  than 
one  way  to  trigger  negative  amortization  are 
separate  variable-rate  programs  requiring 
separate  disclosures.  (See  the  commentary  to 
8  226.19(b)(2)  for  a  discussion  on  the 
definition  of  a  variable-rate  loan  program  and 
the  format  for  disclosure.)  If  a  consumer  is 
given  the  option  to  cap  monthly  payments 
that  may  result  in  negative  amortization,  the 
creditor  must  fully  disclose  the  rules  relating 
to  the  option,  including  the  effects  of 
exercising  the  option  (such  as  negative 
amortization  will  occur  and  the  principal 
loan  balance  will  increase);  however,  the 
disclosure  in  $  226.19(b)(2)(viii)  need  not  be 
provided. 

12.  In  Supplement  I  to  Part  226.  under 
Section  226.22 — Determination  of  the 
Annual  Percentage  Bate,  under 
Paragraph  22(a)(1).,  in  paragraph  5.,  the 
reference  "Footnote  45a"  is  revised  to 
read  "Footnote  45d". 

13.  In  Supplement  I  to  Part  226,  under 
Section  226.23 — Right  of  Rescission,  the 
following  amendments  are  made: 

a.  Under  Paragraph  23(a)(1).. 
paragraph  3. is  revised; 

b.  Under  Paragraph  23(a)(1).. 
paragraph  4.  is  revised; 

c.  Under  Paragraph  23(d)(2).,  in 
paragraph  1.,  the  third  sentence  is 
revised;  and 

d.  Under  23(P  Exempt  transactions.. 
in  paragraph  4.,  two  new  sentences  are 
added  following  the  first  sentence,  and 
a  new  sentence  is  added  at  the  end  of 
the  paragraph. 

The  additions  and  revisions  read  as 
follows: 


Section  226.23 — flight  of  Rescission 

•         •  •  •  • 

Paragraph  23(a)(1). 

***** 

3.  Principal  dwelling.  A  consumer  can  only 
have  one  princip>al  dwelling  at  a  time.  (But 
see  comment  23(a)(l)-4.)  A  vacation  or  other 
second  home  would  not  be  a  principal 
dwelling.  A  transaction  secured  by  a  second 
home  (such  as  a  vacation  home)  that  is  not 
currently  being  used  as  the  consumer's 
principal  dwelling  is  not  rescindable,  even  if 
the  consumer  intends  to  reside  there  in  the 
future.  When  a  consumer  buys  or  builds  a 
new  dwelling  that  will  become  the 


consumer's  principal  dwelling  within  one 
year  or  upon  completion  of  construction,  the 
new  dwelling  is  considered  the  principal 
dwelling  if  it  secures  the  acquisition  or 
construction  loan.  In  that  case,  the 
transaction  secured  by  the  new  dwelling  is  a 
residential  mortgage  transaction  and  is  not 
rescindable.  For  example,  if  a  consumer 
whose  principal  dwelling  is  currently  A 
builds  B,  to  be  occupied  by  the  consumer 
upon  completion  of  construction,  a 
construction  loan  to  finance  B  and  secured 
by  B  is  a  residential  mortgage  transaction. 
Dwelling,  as  defmed  in  §  226.2,  includes 
structures  that  are  classified  as  personalty 
under  state  law.  For  example,  a  transaction 
secured  by  a  mobile  home,  trailer,  or 
houselx>at  used  as  the  consumer's  principal 
dwelling  may  be  rescindable. 

4.  Special  rule  for  principal  dwelling. 
Notwithstanding  the  general  rule  that 
consumers  may  have  only  one  principal 
dwelling  when  the  consumer  is  acquiring  or 
constructing  a  new  principal  dwelling,  any 
loan  subject  to  Regulation  Z  and  secured  by 
the  equity  in  the  consumer's  current 
principal  dwelling  (for  example,  a  bridge 
loan)  is  subject  to  the  right  of  rescission 
regardless  of  the  purpose  of  that  loan.  For 
example,  if  a  consumer  whose  principal 
dwelling  is  currently  A  builds  B.  to  be 
occupied  by  the  consumer  upon  completion 
of  construction,  a  construction  loan  to 
finance  B  and  secured  by  A  is  subject  to  the 
right  of  rescission.  A  loan  secured  by  both  A 
and  B  is,  likewise,  rescindable. 


Paragraph  23(d)(2). 

\.  Refunds  to  consumer.  '   *   '"Any 
amount"  includes  finance  charges  already 
accrued,  as  well  as  other  charges,  such  as 
broker  fees,  application  and  conmiitment 
fees,  or  fees  for  a  title  search  or  appraisal, 
whether  paid  to  the  creditor,  paid  directly  to 
a  third  party,  or  passed  on  from  the  creditor 
to  the  third  party.  •   *   • 
***** 

23(f)  Exempt  transactions. 

***** 

4.  New  advances.  *   *   *  The  original 
creditor  is  the  creditor  to  whom  the  written 
agreement  was  initially  made  [>ayable.  In  a 
merger,  consolidation  or  acquisition,  the 
successor  institution  is  considered  the 
original  creditor  for  purposes  of  the 
exemption  in  § 226.23{fl{2).  '   '   'The 
general  rescission  notice  (model  form  H-8)  is 
the  appropriate  form  for  use  by  creditors  not 
considered  original  creditors  in  refinancing 
transactions. 
***** 

14.  In  Supplement  I  to  Part  226,  under 
Ap[)endix  ),  under  the  heading 
References,  under  1981  changes:,  the 
last  sentence  is  revised  to  read  as 
follows: 


Appendix  J — Annual  Percentage  Rate 
Computations  for  Gosed-End  Credit 
Transactions 


References 


1981  changes:  •   •  *  Paragraph  (b)(5)(vi) 
has  been  revised  to  permit  creditors  in  single- 
advance,  single-(>ayment  transactions  in 
which  the  term  is  less  than  a  year  and  is 
equal  to  a  whole  numl)er  of  months,  to  use 
either  the  12-month  method  or  the  365-day 
method  to  compute  the  number  of  unit- 
periods  per  year. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  March  28.  1995. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
jFR  Doc.  95-8071  Filed  3-31-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-ANE-17;  Amandnwnt  39- 
9182;  AD  95-07-03] 

Airworthiness  Directives;  AtliedSlgnal 
Aerospace  GTCP85  Series  Auxiliary 
Power  Units 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Aerospace 
(formerly  Garrett  Auxiliary  Power 
Division  and  Garrett  Turbine  Engine 
Co.)  GTCP85  series  auxiliary  power 
units  (APU),  that  requires  modifying  the 
APU  to  install  an  exhaust  centerbody. 
This  amendment  is  prompted  by  reports 
of  two  uncontained  APU  failures  where 
turbine  wheel  fragments  exited  the  APU 
exhaust  axially  and  damaged  the 
aircraft.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  axially 
uncontained  APU  failure  and  damage  to 
the  aircraft. 
DATES:  Effective  May  3.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  3, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace  Services, 
P.O.  Box  52170,  Phoenix,  AZ  85072- 
2170,  Attn:  Dept.  65-71,  Mailstop  1802- 
AA.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  DC. 


it^,  Luiuvi   poiauapu 
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FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CLA 
90712-4137;  telephone  (310)  627-5245; 
fax  (310)  627-5210. 
SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  AlliedSignal 
Aerospace  (formerly  Garrett  Auxiliary 
Power  Division  and  Garrett  Turbine 
Engine  Co.)  GTCP85  series  auxiliary 
power  units  (APU)  was  published  in  the 
Federal  Register  on  July  28, 1994  (59  FR 
38384).  That  action  proposed  to  require 
modifying  the  APU  to  install  an  exhaust 
centerbody  to  contain  turbine  wheel 
fragments  from  exiting  the  APU  axially. 
Due  to  the  increased  risk  associated 
with  airborne  failures,  flight  operable 
APU's  would  be  required  to  be  modified 
within  24  months  after  the  effective  date 
of  the  AD,  and  within  36  months  after 
the  effective  date  of  this  AD  for  APU's 
that  are  ground  operable  only.  These 
actions  would  be  performed  in 
accordance  with  AlliedSignal  Aerospace 
Alert  Service  Bulletin  (ASB)  No. 
GTCP85-49-A6831,  dated  March  17, 
1994,  applicable  to  APU's  installed  on 
McDonnell  Douglas  DC-9/MD-80  series 
aircraft,  and  AlliedSignal  Aerospace 
Service  Bulletin  (SB)  No.  GTCP85-^9- 
6919,  dated  May  17,  1994,  applicable  to 
APU's  installed  on  several  other  aircraft 
makes  and  models. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  APU's 
installed  on  Boeing  737  series  aircraft 
should  not  be  affected  by  this  AD 
because  APU  turbine  rotor  axial 
uncontainment  does  not  pose  a  hazard 
to  Boeing  737  series  aircraft.  The  FAA 
concurs  and  has  revised  the  AD 
accordingly. 

One  commenter  states  that  the  APU's 
installed  on  British  Aerospace  BAC  1- 
11  series  aircraft  should  also  not  be 
affected  by  this  AD  because  APU 
turbine  rotor  axial  uncontainment  does 
not  pose  a  hazard  to  British  Aerospace 
BAC  1-11  series  aircraft.  The  FAA 
concurs  and  has  revised  the  AD 
accordingly. 

One  commenter  states  that  the  AD 
should  be  applicable  only  to  APU's  with 
the  cast  material  MAR-M-247  turbine 
wheel,  as  only  these  turbine  wheels 
have  exf)erienced  uncontained  failures. 
The  FAA  concurs  and  the  applicability 
paragraph  of  this  final  rule  has  been 
revised  accordingly. 


Two  commenters  state  that  the  AD 
should  clearly  specify  the  APU  model 
numbers  affected  and  agree  with  the 
model  numbers  listed  in  the  applicable 
service  bulletins.  The  FAA  concurs  and 
the  applicability  paragraph  of  this  final 
rule  has  been  revised  accordingly. 

One  commenter  states  that  the  AD 
should  not  be  applicable  to  APU's 
installed  on  Boeing  727  aircraft,  as  the 
APU  is  ground  operable  only.  The  FAA 
does  not  concur.  An  APU  turbine  wheel 
axial  uncontainment  may  pose  an 
unsafe  condition  even  with  the  aircraft 
on  the  ground. 

One  commenter  states  that  the 
AlliedSignal  Aerospace  ASB  No. 
GTCP85-49-A6707.  mandated  by  AD 
93-07-13,  provides  adequate 
containment  capability,  and  that 
requiring  implementation  of 
AlliedSignal  Aerospace  SB  No. 
GTCP85-49-6919  is  unnecessary.  The 
FAA  does  not  conciur.  Airworthiness 
directive  93-07-13  mandates 
compliance  with  Garrett  SB  No. 
GTCP85-49-A6706,  not  AlliedSignal 
Aerospace  ASB  No.  GTCP85-^9-A6707 
(Garrett  has  recently  undergone  a  name 
change  to  AlliedSignal  Aerospace).  Even 
reading  the  comment  as  referring  to 
AlliedSignal  Aerospace  ASB  No. 
GTCP85-49-A6707,  that  SB  only 
addresses  radial,  not  axial, 
uncontainment.  AlliedSignal  Aerospace 
SB  No.  GTCP85-49-6919  addresses 
axial  uncontainment. 

One  commenter  states  that  the  final 
rule  should  allow  use  of  subsequent 
revisions  to  the  SB's  in  order  to  avoid 
unnecessary  alternate  method  of 
compliance  requests.  The  FAA  does  not 
concur.  If  the  SB's  incorporated  by 
reference  in  this  AD  are  further  revised, 
those  revisions  can  be  reviewed  by  the 
FAA  in  advance  of  publication  and 
authorized  as  constituting  alternate 
methods  of  compliance,  Oiereby 
alleviating  the  need  for  each  individual 
operator  to  obtain  a  separate  approval  to 
use  the  revised  SB.  Until  those  future 
revisions  exist,  however,  the  FAA 
cannot  incorporate  them  into  this  AD. 

One  commenter  states  that  the  AD 
should  not  be  applicable  to  APU's  with 
the  standard  two-piece  turbine  wheel. 
The  two-piece  turbine  wheel  has  not 
experienced  the  failure  mode  addressed 
in  the  AD.  The  FAA  concurs  and  has 
revised  the  applicability  paragraph  to 
limit  the  AD  to  APU's  equipped  with 
one-piece  cast  turbine  wheels. 

Two  commenters  concur  with  the  rule 
as  proposed. 

Since  issuance  of  the  NPRM,  the  FAA 
has  increased  its  labor  estimate  to  $60 
per  work  hour.  The  economic  analysis 
of  this  AD  has  been  revised  accordingly. 


In  addition,  AlliedSignal  Aerospace 
has  issued  Revision  1  to  SB  No. 
GTCP85^9-6919,  and  ASB  No. 
GTCP85-49-A6831.  both  dated  January 
15,  1995.  This  final  rule  now  references 
these  revised  service  documents. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  3,000  APU's 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1,500 
APU's  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  5  work  hours 
per  APU  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $7,055  i>er  APU 
if  the  exhaust  duct  is  not  reworkable, 
$3,254  per  APU  if  the  exhaust  duct  is 
reworkable,  and  the  FAA  estimates  that 
1,050  domestic  APU's  are  reworkable. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,041,450. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

$39.13    (AmendMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-07-03    AlliMlSigiial  .Aerospace: 

Amendment  39-9182.  Docket  94-ANE- 

17. 
Applicability:  AlliedSignal  Aerospace 
(formerly  Garrett  Auxiliary  Power  Division 
and  Garrett  Turbine  Engine  Co.)  GTCP85 
series  auxiliary  power  units  (APU's)  with 
model  numbers  listed  in  AlliedSignal 
Aerospace  Service  Bulletin  (SB)  No. 
GTCP85-49-6919.  Revision  1.  dated  )anuary 


15.  1995.  except  those  APU's  installed  on 
Boeing  737  and  British  Aerospace  BAG  1-11 
series  aircraft:  and  Alert  Service  Bulletin 
(ASB)  No.  GTCP85-4»-A6831.  Revision  1. 
dated  January  15. 1995.  having  a  one-piece 
cast  turbine  rotor  with  part  numbers  (P/N) 
3842072-1.  -2.  -3.  and  P/N  3604604-1.  -2,  -3, 
P/N  3606982-1.  and  P/N  96895-1  through  -8. 
These  APU's  are  installed  on  but  not  limited 
to  Boeing  707  series  and  727  series  aircraft: 
Lockheed  L382  series  aircraft;  and 
McDonnell  Douglas  DC-8-70  series  and  DC- 
9/MD-80  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  axially  uncontained  APU 
failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  For  flight-operable  APU's.  within  24 
months  after  the  effective  date  of  this 
airworthiness  directive  (AD),  install  an 
exhaust  centerbody  in  accordance  with 
AlliedSignal  Aerospace  ASB  No.  GTCP85- 
49-A6831.  Revision  1.  dated  January  15, 
1995.  or  ASB  No.  GTCP85-49-A6831.  dated 
March  17.  1994:  or  SB  No.  GTCP85-49-6919. 
Revision  1.  dated  January  15.  1995.  or  SB  No. 
GTCP85-49-6919.  dated  May  17.  1994.  as 
applicable. 

(b)  For  APU's  that  are  ground-of>erable 
only,  within  36  months  after  the  effective 
date  of  this  AD.  install  an  exhaust  centerbody 
in  accordance  with  AlliedSignal  Aerospace 


SB  No.  GTCP85-49-6919.  Revision  1.  dated 
January  15. 1995.  or  SB  No.  GTCP85-49- 
6919.  dated  May  17.  1994. 

(c)  No  action  is  required  if  the  APU  is 
installed  on  a  Boeing  737  or  British 
Aerospace  BAG  1-11  series  aircraft  until  the 
APU  is  removed  and  installed  on  a  different 
type  aircraft. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  he  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  \Vith  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  installation  of  the  exhaust  center 
body  shall  be  done  in  accordance  with  the 
following  service  documents: 


Document  No. 

Pages 

Revision 

Date 

ASB  No.  GTCP85-49-A6831 
Revision  Transmittal  Sheet  „ 

1 
1 

2-5 
6 

7-8 
9-10 

1 
2 
3 
4 
5 
6 
7-10 

Onginal 

Original 

Original 

Original 

Original 

January  15.  1995. 
January  15.  1995. 
May  17,  1994. 
January  15,  1995. 
May  17,  1994. 
January  15,  1995. 

January  15,  1995. 
May  17,  1994. 
January  15,  1995. 
May  17.  1994. 
January  15,  1995. 
May  17,  1994. 
January  15.  1995. 

• 

Total  pages:  11. 

SB  No.  GTCP85-^9-6919  

Total  Pages:  10. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Aerospace  Services,  P.O. 
Box  52170,  Phoenix.  AZ  85072-2170.  Attn: 
Dept.  65-71.  Mailstop  1802-AA.  Copies  may 
be  insfiected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW.,  suite  700, 
Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
May  3, 1995. 


Issued  in  Burlington.  Massachusetts,  on 
March  23.  1995. 
James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  95-7682  Filed  3-31-95;  8:45  am] 

BILLINO  coot  4«1»-13-P 


14  CFR  Part  39 

[Docket  No.  94-ANE-4«;  Amendment  39- 
9178;  AD  9A-2&-07] 

Airworthiness  Directives;  AlliedSignal 
Inc.  TPE331  Series  Turt>oprop  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
94-26-07  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
AlliedSignal  Inc.  TPE331  series 
turboprop  engines  by  individual  letters. 
This  AD  requires  an  amendment  to  the 
Emergency  Procedures  section  of  the 
applicable  FAA  Approved  Airplane 
Flight  Manual  (AFM)  for  each 
applicable  engine  installation  in  an 
aircraft,  and  initial  and  repetitive 
dimensional  inspections  of  the  fuel 
control  drive  shaft  splines  for  wear,  or 
replacing  the  affected  fuel  controls  with 
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alternate  fuel  controls.  This  amendment 
»  is  prompted  by  reports  of  excessive 
wear  of  the  internal  fuel  control  drive 
splines  in  fuel  controls,  which  can 
result  in  loss  of  fuel  control  governor 
drive.  The  actions  sjiecified  by  this  AD 
are  intended  to  prevent  an  uncontained 
engine  failure,  damage  to  the  aircraft,  or 
loss  of  aircraft  control. 
DATES:  Effective  April  18. 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  94-26-07,  issued  on 
December  13, 1994,  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  18, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  2.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-46, 12  New  England  Executive 
Park,  Burlington,  MA  01303-5299. 

The  applicable  service  information 
may  be  obtained  from  AlliedSignal  Inc., 
Aviation  Services  Division,  Data 
Distribution,  Dept.  64-3/2102-lM,  P.O. 
Box  29003,  Phoenix.  AZ  85038-9003; 
>   telephone  (602)  365-2548.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (310)  627-5246; 
fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
December  13, 1994,  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  airworthiness  directive 
(AD)  94-26-07,  applicable  to  certain 
AlliedSignal  Inc.  TPE331  series 
turboprop  engines,  which  requires  an 
amendment  to  the  Emergency 
Procedures  section  of  the  applicable 
FAA  Approved  Airplane  Flight  Manual 
(AFM)  for  each  applicable  engine 
installation  in  an  aircraft,  and  initial 
and  repetitive  dimensional  inspections 
of  the  fuel  control  drive  shaft  splines  for 
wear,  or  replacing  the  affected  fuel 
controls  with  alternate  fuel  controls. 
That  action  was  prompted  by  reports  of 
excessive  wear  of  the  internal  fuel 


control  drive  splines  in  fuel  controls. 
Part  Numbers  (P/N)  897770-1  through 
-8,  and  897780-1  through  -11.  In  two 
instances  the  spline  wear  resulted  in 
loss  of  fuel  control  governor  drive.  If 
this  occurs,  the  underspeed  fuel 
governor  increases  fuel  flow,  while  the 
^verspeed  governor  is  inoperative  and 
cannot  limit  engine  speed. 

The  FAA  has  determined  that  the 
most  serious  consequence  of  a  loss  of 
fuel  control  governor  drive  is  during 
reverse  thrust  when  the  engine 
suddenly  develops  uncommanded 
forward  thrust  causing  an  asymmetric 
thrust  condition  on  a  twin-engine 
aircraft.  Another  serious  consequence  of 
a  loss  of  fuel  control  governor  drive  is 
during  engine  start  when  rapid  engine 
acceleration  beyond  normal  idle  speed 
could  result  in  rotor  speed  sufficient  to 
cause  an  uncontained  turbine 
separation.  During  flight,  when  the 
propeller  is  in  propeller-governing 
mode,  the  result  will  be  unconunanded 
increased  engine  torque  and  turbine 
temperature.  These  conditions,  if  not 
corrected,  could  result  in  an 
uncontained  engine  failure,  damage  to 
the  aircraft,  or  loss  of  aircraft  control. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
service  bulletins  (SB):  AlliedSignal  Inc. 
Alert  SB  No.  TPE331-A73-0221, 
Revision  2,  dated  October  10, 1994, 
applicable  to  model  TPE331-11U 
engines,  that  describes  procedures  for 
dimensionally  inspecting  fuel  control 
drive  shaft  splines;  AlliedSignal  Inc.  SB 
No.  TPE33 1-73-0224,  dated  August  17, 
1994,  and  Revision  1,  dated  September 
8, 1994,  applicable  to  model  TPE331- 
llU  engines,  that  describe  procedures 
for  replacing  affected  fuel  controls  v«th 
alternate  fuel  controls;  AlliedSignal  Inc. 
Alert  SB  No.  TPE331-A73-0226,  dated 
October  10,  1994,  apphcable  to  certain 
TPE331-3,  -5,  -6,  -10,  and  -12  series 
engines,  that  describe  procedures  for 
dimensionally  inspecting  fuel  control 
drive  shaft  splines;  and  AlliedSignal 
Inc.  SB  No.  TPE331-73-fl228,  dated 
September  16, 1994,  applicable  to 
certain  TPE331-3,  -5,  -6,  -10,  and  -12 
series  engines  TPE331  engines,  that 
describe  procedures  for  replacing 
affected  fuel  controls  with  alternate  fuel 
controls. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  94-26-07 
to  prevent  an  uncontained  engine 
failure,  damage  to  the  aircraft,  or  loss  of 
aircraft  control.  The  AD  requires  an 
amendment  to  the  Emergency 
Procedures  section  of  the  applicable 
FAA  AFM  for  each  applicable  engine 
installation  in  an  aircraft.  This 


amendment  to  the  applicable  AFM 
describes  conditions  inflight,  during 
ground  start,  and  during  reverse  thrust 
operation  that  might  indicate  loss  of  fuel 
control  governor  drive,  and  provides 
required  procedures  for  engine 
shutdown.  These  AFM  changes  have 
been  coordinated  with  the  FAA 
Directorate  responsible  for  the 
certification  of  the  aircraft  involved. 

In  addition,  this  AD  requires  either 
initial  and  repetitive  dimensional 
inspections  of  the  fuel  control  drive 
shaft  splines  for  wear,  or  replacing  the 
affected  fuel  controls  with  alternate  fuel 
controls.  Replacement  with  the  alternate 
fuel  controls  constitutes  terminating 
action  to  the  repetitive  inspections.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  13,  1994,  to 
all  known  U.S.  owners  and  operators  of 
AlliedSignal  Inc.  TPE331  series 
turboprop  engines.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  Section  39.13  of  part  39 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  make  it  effective  to  all 
persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANB-46."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  powerand 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  TheenrKority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-26-07    AUiadSignal  Inc.:  Amendment 
39-9178.  Docket  94-ANE-46. 

Applicability:  AlliedSignal  Inc.  Models 
TPE331-3.  -5.  -6,  -10.  -IIU,  and  -12  series- 
turboprop  engines  with  fuel  control  assembly 
Part  Numbers  (P/N)  897770-1  through 
897770-8  and  897780-1  through  897780-11 
installed  in  accordance  with  AlliedSignal 
Inc  Service  Bulletin  (SB)  No.  TPE331-73- 
0217.  dated  )uly  9. 1993.  These  engines  are 
installed  on  but  not  limited  to  Mitsubishi 
MU-2B  series  (MU-2  series)  Solitaire/ 
Marquise,  Construcciones  Aeronauticas.  S.A. 
C-212  series,  British  Aerosptace  (BAe) 
letstream  3101  and  3201  (31  and  32)  series. 
Fairchild  SA226  and  SA227  series 
(Swearingen  Merlin  and  Metro  series).  Twin 
Commander  Models  680,  690.  695  Oetprop 
Commander).  Short  Brothers  and  Harland, 
Ltd.  SC7  (Skyvan),  Domier  228  series,  Beech 
Model  B-100  series  aircraft,  and  Ayres  S-2R 
series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  fuel  control 
governor  drive  from  excessive  wear  of  the 
internal  fuel  control  drive  splines,  which  can 
result  in  loss  of  aircraft  control,  accomplish 
the  following: 

(a)  Amend  the  applicable  FAA  Approved 
Airplane  Flight  Manual  (AFM)  to  provide 
interim  emergency  procedures  to  flight 
crews,  within  20  calendar  days  after  the 
effective  date  of  airworthiness  directive  (AD), 
by  adding  the  following  to  the  Emergency 
Procedures  section.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM: 

"Inflight:  in  the  event  of  an  uncoramanded 
engine  torque  and  turbine  temperature 
increase,  or  if  engine  p»ower  fails  to  resptond 
when  the  power  level  is  retarded,  shut  down 
the  affected  engine  as  soon  as  |x>ssible 
consistent  with  the  safe  operation  of  the 
aircraft. 

Warning:  be  aware  that  the  affected  engine 
with  a  foiled  fuel  control  governor  drive  will 
typically  exhibit  an  increase  in  p)ower,  and  if 
the  accepted  "dead  foot — dead  engine"  logic 
is  employed,  the  wrong  engine  could  be  shut 
down  because  the  malhinction  will  result  in 
an  increase  in  forward  thrust  from  the 
affected  engine.  Use  caution  and  monitor 
cockpit  engine  indications  to  aid  in 
identifying  the  failure  mode  and  the 
malfunctioning  engine. 

During  Ground  Start:  if  an  engine  exhibits 
rapidly  increasing  RPM  above  idle  values, 
immediately  terminate  the  start. 

If  an  engine  has  been  shutdown  inflight  as 
a  result  of  exhibiting  an  uncontrolled 
increase  in  torque  and  turbine  temperature, 
do  not  attempt  a  ground  start  until  the  fuel 
control  is  inspected  in  accordance  with  the 
applicable  service  bulletin. 

During  Reverse  Operation:  if  an  engine 
suddenly  develops  forward  thrust, 
immediately  terminate  reverse  thrust.  If 
necessary,  shutdown  both  engines  in  order  to 
maintain  directional  control." 

(b)  For  AlliedSignal  Model  TPE331-11U 
engines: 


(1)  Conduct  initial  and  repetitive 
dimensional  inspections  of  the  fuel  control 
drive  shaft  splines  for  wear  in  accordance 
with  the  compliance  times  and  procedures 
described  in  AlliedSignal  Alert  Service 
Bulletin  (SB)  No.  TPE331-A73-0221, 
Revision  2,  dated  October  10. 1994.  The 
initial  inspection  compliance  times  start 
u[x>n  the  effective  date  of  this  priority  letter 
AD. 

(2)  Prior  to  further  flight  replace  with  a 
serviceable  pal  those  fuel  controls  with 
drive  shaft  splines  that  do  not  meet  the 
return  to  service  criteria  specified  in 
AlliedSignal  Alert  SB  No.  TPE331-A73- 
0221,  Revision  2,  dated  October  10,  1994. 

(3)  Replacement  of  fuel  controls  in 
accordance  with  the  procedures  described  in 
AlliedSignal  SB  No.  TPE331-73-0224,  dated 
August  17.  1994.  or  Revision  1  of  that  SB, 
dated  September  8,  1994.  with  alternate  fuel 
controls  constitutes  terminating  action  to  the 
AFM  amendment  specified  in  paragraph  (a) 
of  this  AD.  and  the  inspections  specified  in 
paragraph  (b)(1)  of  this  AD. 

(c)  For  AlliedSignal  TPE331-3,  -6,  -6,  -10, 
and  -12  series  engines: 

(1)  Conduct  initial  and  repetitive 
dimensional  inspections  of  the  fuel  control 
drive  shaft  splines  for  wear  in  accordance 
with  the  compliance  times  and  procedures 
described  in  AlliedSignal  Inc.  Alert  SB  No. 
TPE331-A73-0226,  dated  October  10, 1994. 
The  initial  inspection  compliance  times 
become  effecUve  up>on  the  effective  date  of 
this  AD. 

(2)  Prior  to  further  flight  replace  with  a 
serviceable  part  those  fuel  controls  with 
drive  shaft  splines  that  do  not  meet  the 
return  to  service  criteria  specified  in 
AlliedSignal  Inc.  Alert  SB  No.  TPE331-A73- 
0226,  dated  October  10, 1994. 

(3)  Replacement  of  fuel  controls  in 
accordance  with  the  procedures  described  in 
AlliedSignal  Inc.  SB  No.  TPE331-73-0228. 
dated  September  16.  1994,  with  alternate  fuel 
controls  constitutes  terminating  action  to  the 
AFM  amendment  specified  in  paragraph  (a) 
of  this  AD,  and  the  inspections  specified  in 
paragraph  (c)(1)  of  this  AD. 

(d)  For  the  purpose  of  this  AD,  specific 
driveshaft  operating  hours  as  referenced  in 
AlliedSignal  Alert  SB  No.  TPE331-A73- 
0221,  Revision  2,  dated  October  10, 1994, 
and  AlliedSignal  Inc.  Alert  SB  No.  TPE331- 
A73-0226,  dated  October  10.  1994,  may  be 
calculated  using  fuel  control  time  tracking 
based  on  engine  operating  hours. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
SB's: 


Document  No. 


Pages 


Revision 


Date 


AlliedSignal  Inc.  Alert  SB  No.  TPE331-A73-0226 

Woodward  SB  No.  WG64050 

Total  pages:  21. 

AlliedSignal  Inc.  Alert  SB  No.  TPE331-A73-0221 


Woodward  SB  No.  WG64047 

Total  pages:  16. 

AlliedSignal  Inc.  SB  No.  TPE33 1-73-0224 


Total  pages:  4. 

Woodward  SB  No.  WG4044  

Total  pages:  3. 

AlliedSignal  Inc.  SB  No.  TPE33 1-73-0228 

Total  pages:  10. 

AlliedSignal  Inc.  SB  No.  TPE33 1-73-02 17 

Total  pages:  10. 


1-8 
1-13 

1-3 
4 

1-12 

1 
2 

3-4 

1-3 
1-10 
1-10 


Original 
Original 

2  

Original 
4 


1  

Original 

1  


Original 
Original 
Original 


Octotjer  10,  1994. 
October  3,  1994. 

October  10,  1994. 
June  27,  199^. 
October  3,  1994. 

Septembers,  1994. 
August  17,  1994. 
Septembers,  1994. 

June  2S,  1993. 

September  16,  1994. 

July  9,  1993. 


Note:  The  Woodward  SB's  are  attached  to  the  AlliedSignal  Alert  SB's. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Inc.,  Aviation  Services 
Division,  Data  Distribution,  Dept.  64-3/2102- 
IM,  P.O.  Box  29003,  Phoenix,  AZ  85038- 
9003;  telephone  (602)  365-2548.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective 
April  18,  1995,  to  all  piersons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  94-26-07. 
issued  December  13, 1994,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
March  20, 1995. 


James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-7908  Filed  3-31-95:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

[Rulemaking  No.  115] 

Waiver  of  Two- Year  Home-Country 
Physical  Presence  Requirement, 
International  Medical  Graduates, 
Exchange  Visitor  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


SUMMARY:  Section  220  of  the 
Immigration  and  Nationality  Technical 
Corrections  Act  of  1994  (Pub.  L.  103- 
416)  amended  Section  212(e)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1182(e))  and  added  a  new 
subsection  (k)  to  Section  214  of  that  Act 
(8  U.S.C.  1184)  regarding  waiver  of  the 
two-year  foreign  residence  requirement 
as  it  applies  to  international  medical 
graduates.  This  rulemaking  amends  the 
Exchange  Visitor  Program  regulations  to 
reflect  those  legislative  changes. 
DATES:  This  interim  final  rule  is 
effective  April  3, 1995.  Written 
comments  will  be  accepted  until  May  3, 
1995.  All  written  communications 
received  by  the  Agency  on  or  before  the 
closing  date  will  be  considered  by  the 
Agency  before  action  on  a  final  rule  is 
undertaken. 

ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
United  States  Information  Agency, 
Office  of  the  General  Counsel, 
Rulemaking  115,  301  Fourth  Street, 
S.W.,  Room  700,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Ohlhausen,  Assistant 
General  Counsel,  United  States 
Information  Agency,  301  Fourth  Street, 
S.W.,  Washington,  DC  20547;  telephone 
(202) 619-6972. 

SUPPLEMENTARY  INFORMATION:  Section 
220  of  the  Immigration  and  Nationality 
Technical  Corrections  Act  of  1994  (Pub. . 
L.  103-416),  adopted  in  the  closing  days 
of  the  103rd  Congress,  amended 
provisions  of  the  Immigration  and 
Nationality  Act  which  deal  writh  the 
two-year  foreign  residence  requirement 
affecting  international  medical 
graduates  (also  known  as  "foreign 
medical  graduates"  or  "F^Gs")  who 


were  admitted  to  the  United  States  on 
the  J  visa,  or  who  acquired  such  status 
after  admission  to  the  United  States,  and 
who  are  required  to  return  to  the 
country  of  their  nationality  or  last 
residence  upon  the  completion  of  their 
participation  in  an  exchange  visitor 
program. 

The  Immigration  and  Natiu^lization 
Service  may  grant  a  waiver  of  the  two- 
year  home  country  physical  presence 
requirement  upon  the  favorable 
recommendation  of  the  Director  of  the 
United  States  Information  Agency.  Prior 
to  the  recent  amendment  to  Sections 
212  and  214  of  the  Immigration  and 
Nationality  Act,  there  were  three  bases 
upon  which  an  alien  who  is  a  graduate 
of  a  medical  school  pursuing  a  program 
in  graduate  medical  education  or 
training  could  seek  a  waiver  of  the  two- 
year  foreign  residence  requirement.  The 
first  basis  was  the  so-called  "interested 
Government  Agency"  or  "IGA"  waiver. 
Under  that  basis,  the  Director  of  the 
United  States  Information  Agency  could 
recommend  a  waiver  to  INS  pursuant  to 
the  request  of  an  "interested  United 
States  Government  agency." 
[Immigration  and  Nationality  Act,  as 
amended,  section  212(e)  (8  U.S.C. 
1182(e):  22  C.F.R.  514.44(a)(2)  and  (c).] 

The  other  bases  upon  which  a  J  visa 
foreign  medical  graduate  could  seek  a 
waiver  of  the  two-year  foreign  residence 
requirement  were  to  apply  to  the 
Immigration  and  Naturalization  Service 
for  a  waiver  on  the  grounds  that  the 
departure  of  the  alien  physician  from 
the  United  States  would  "impose 
exceptional  hardship  upon  the  alien's 
spouse  or  child  (if  such  spouse  or  child 
is  a  citizen  of  the  United  States  or 
lawfully  resident  alien),  or  that  the  alien 
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cannot  return  to  the  country  of  his 
nationality  or  last  residence  because  he 
would  be  subject  to  persecution  on 
account  of  race,  religion,  or  political 
opinion."  Ilmmi^^ration  and  Nationality 
Act,  as  amended,  section  212(e)  (8 
U.S.C.  1182(e).|  Additionally,  all  three 
bases  for  seeking  waiver  required  a 
finding  by  the  Attorney  General  that  the 
waiver  was  in  the  public  interest. 

The  enactment  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994  (Pub.  L.  103-416)  has  now 
provided  an  additional  basis  upon 
which  an  international  medical  graduate 
may  seek  a  waiver  of  the  two-year  home 
residence  requirement.  Section  220(a)  of 
that  Act  added  a  provision  that 
authorizes  a  State  Department  of  Public 
Health  or  its  equivalent  to  request  the 
Director  of  USIA  to  recommend  that  INS 
grant  the  waiver.  However,  in  addition, 
the  new  law  requires  that  the 
government  of  the  country  to  which  the 
international  medical  graduate  is 
required  to  return  must  furnish  the 
Director  of  the  United  States 
Information  Agency  with  a  statement  in 
writing  that  it  has  no  objection  to  such 
waiver,  and  the  medical  graduate  must 
demonstrate  that  he  or  she  has  a  bona 
Tide  offer  of  full-employment  and  must 
agree  that  he  or  she  will  begin 
employment  within  90  days  of  receiving 
a  waiver,  and  must  agree  to  continue  to 
work,  for  a  total  of  not  less  than  three 
years,  at  a  health  care  facility  in  an  area 
designated  by  the  Secretary  of  Health  as 
having  a  shortage  of  health  care 
professionals.  [Immigration  and 
Nationality  Act.  as  amended,  section 
214(k)(l)(8U.S.C.  1184(k)(l).) 

Upon  the  favorable  recommendation 
of  the  Director  of  USIA.  the  Attorney 
General  may  grant  the  waiver  and 
change  the  medical  graduate's 
nonimmigrant  status  from  j-1  to  H(i)(B). 
If  the  international  medical  graduate 
obtains  a  waiver  under  Public  Law  103- 
416  and  thereafter  fails  to  fulfill  the 
terms  of  his  or  her  employment  contract 
with  the  health  care  facility  named  in 
the  waiver  application,  then  he  or  she 
becomes  ineligible  to  apply  for  an 
immigrant  visa,  permanent  residence,  or 
any  other  change  of  nonimmigrant 
status  until  the  two-year  foreign 
residence  requirement  has  been  met. 
[Immigration  and  Nationality  Act, 
section  214(k)(2)  (A)  and  (B).  Each  State 
is  allotted  no  more  than  twenty  such 
waivers  each  fiscal  year.  The  federal 
Hscal  year  commences  on  October  1  and 
ends  the  following  September  30.  The 
term  "State"  includes  the  District  of 
Columbia,  Puerto  Rico,  Guam  and  the 
Virain  Islands  of  the  United  States. 

Tne  role  of  the  United  States 
Information  Agency  under  the  recent 


amendments  to  sections  212(e)  and  214 
of  the  Immigration  and  Nationality  Act 
is  limited.  Under  the  amendment  to 
section  212(e),  the  Commissioner  of'the 
Immigration  and  Naturalization  Service 
will  now  look  to  the  Director  of  USIA 
for  a  recommendation  on  international 
medical  graduate  waiver  cases  brought 
"pursuant  to  the  request  of  a  State 
Department  of  Public  Health,  or  its 
equivalent."  Section  212(e)  was  also 
amended  by  adding  language  that  makes 
it  clear  that  waivers  requested  by  a  State 
Department  of  Public  Health,  or  its 
equivalent,  shall  be  subject  to  the 
requirements  of  the  new  Section  214(k). 

Under  new  Section  214(k)(l)(A),  the 
Attorney  General  will  not  grant  the 
waiver  unless  the  country  to  which  the 
international  medical  graduate  is 
contractually  obligated  to  return 
furnishes  the  Director  of  USIA  with  a 
statement  in  writing  that  it  has  no 
objection  to  such  waiver. 

Reading  amended  Section  212(e)  and 
new  section  214(k)  together,  the  Agency 
views  its  role  in  implementing  the 
statute  as  including  the  following:  (1)  It 
is  to  be  the  recipient  of  State 
Department  of  Public  Health 
applications  for  waivers  for  foreign 
medical  graduates  who  will  practice 
medicine  in  medically  underserved 
areas;  (2)  it  is  to  be  the  recipient  of  "no 
objection"  letters  from  the  country  to 
which  the  applicant  is  contractually 
obligated  to  return;  and  (3)  it  is  to 
review  the  applications  and  no 
objection  letters,  determine  whether 
they  meet  the  requirements  of  the  two 
statutory  sections,  review  the  program, 
policy,  and  foreign  relations  aspects  of 
the  case,  and  make  a  recommendation  to 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  as  to 
whether  the  waiver  should  be  granted. 

Current  regulations  regarding  requests 
for  waiver  nj^de  by  an  interested  United 
States  Government  agency  require  the 
requesting  agency  to  determine  that  the 
granting  of  the  waiver  would  be  in  the 
public  interest.  22  C.F.R.  514.44;c).  This 
Agency  then  reviews  the  program, 
policy,  and  foreign  relations  aspects  of 
the  case  and  forwards  its 
recommendation  to  the  Commissioner. 
22  C.F.R.  514.44(c).  The  Agency  intends 
to  follow  the  same  practices  with 
respect  to  requests  for  waivers  made 
under  the  recently  amended  section 
212(e)  and  the  new  section  2l4(k)  of  the 
Immigration  and  Nationality  Act. 

With  respect  to  the  no-ob)ection 
letters,  the  Agency  notes  that  the  new 
section  214(k)(l)(A)  refers  to  "an  alien 
who  is  otherwise  contractually  obligated 
to  return  to  a  foreign  country  *  *  *." 
(emphasis  added.)  That  phrase 
"otherwise  contractually  obligated"  is 


not  defined  in  the  statute  and  there  is 
no  legislative  history  preceding  the 
enactment  of  the  statute  which  would 
indicate  the  sp)ecific  intent  of  Congress 
in  using  that  terminology.  However,  the 
Agency  believes,  based  upon  the  intent 
of  Congress  as  gleaned  from  the 
legislation  as  a  whole,  that  the  term 
"otherwise  contractually  obligated"  was 
not  meant  to  have  any  special  meaning, 
but  rather  is  to  be  given  its  ordinary 
meaning,  viz.,  an  obligation  arising  out 
of  an  agreement.  Foreign  medical 
graduates  are  required  by  statute  (Pub. 
L.  97-116)  and  regulation  (8  C.F.R. 
214.2(j)(2);  INS  Form  1-644)  to  certify 
annually  that,  upon  the  completion  or 
termination  of  participation  in  their 
medical  education  or  training  program, 
they  will  return  to  their  respective  home 
countries.  The  Agency  deems  that 
certification  to  be  an  agreement  or 
contract  that  obligates  the  foreign 
medical  graduate  to  return  to  his  or  her 
home  country.  Moreover,  in  almost  all 
cases  involving  foreign  medical 
graduates,  the  foreign  medical  graduate 
has  also  given  a  written  assurance  to  his 
or  her  home  government  that  he  or  she 
will  return  to  that  country  upon 
completion  of  training  in  the  United 
States  and  will  engage  in  the  practice  of 
medicine  in  the  area  of  specialization 
for  which  training  is  being  sought.  In 
the  view  of  the  Agency,  such  assurances 
rise  to  the  level  of  a  contractual 
obligation  or  agreement. 

The  amendment  to  Section  212(e) 
refers  to  "a  State  Department  of  Public 
Health,  or  its  equivalent."  Since 
enactment  of  the  statute,  the  Agency  has 
received  numerous  requests  for 
information  from  a  variety  of  agencies 
within  a  given  State.  In  order  to  avoid 
confusion  in  the  processing  of  waiver 
applications  and  because  of  the 
numerical  limitations  upon  each  State 
set  forth  in  the  new  statute,  this 
rulemaking  provides  that  each  State 
designate  one  agency  as  its  "Department 
of  Public  Health,  or  equivalent"  for 
purposes  of  applying  for  waivers  under 
Public  Law  103-416,  and  so  notify  USIA 
of  the  name,  address,  and  telephone 
number  of  that  agency,  and  the  name  of 
the  person  or  persons  who  are 
authorized  to  sign  the  application  for 
waiver. 

The  No  Obiection  Letter 

Current  regulations  set  forth  the 
procedure  for  obtaining  "no  objection" 
letters  from  the  home  country  and  the 
manner  in  which  such  letters  are  to  be 
sent  to  the  Agency.  22  C.F.R.  514.44(d). 
With  one  exception,  this  rulemaking 
provides  for  the  same  procedures  to  be 
followed  with  respect  to  applications  for 
waivers  under  Public  Law  103-416.  In 
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order  to  avoid  confusion  with  other 
applications  for  waivers  based  on  no 
objection  from  the  home  country 
(hitherto  unavailable  to  foreign  medical 
graduates),  the  no  objection  letter 
submitted  under  Public  Law  103—416 
should  note  clearly  that  the  request  for 
the  no  objection  letter  was  made 
pursuant  to  Public  Law  103-416.  The 
Agency  does  not  require  that  a  no 
objection  letter  be  of  or  on  a  particular 
form.  The  following  or  similar  language 
will  suffice:  "Pursuant  to  Public  Law 

103-416,  the  Government  of 

has  no  objection  if  (name  and  address  of 
foreign  medical  graduate)  does  not 

return  to to  satisfy  the  two-year 

foreign  residency  requirement  of 
Section  212(e)  of  the  Immigration  and 
Nationality  Act." 

The  Application  Package 

The  application  for  waiver  of  the  two- 
year  home  country  residence 
requirement  under  the  provisions  of 
Public  Law  103-416  is  to  originate  in 
the  designated  State  Department  of 
Public  Health.  USIA  is  not  planning  to 
develop  any  new  forms  for  such 
application.  However  the  application  is 
to  include  the  following:  (1)  A  letter 
from  the  Director  of  the  designated  State 
Department  of  Public  Health  which 
identifies  the  foreign  medical  graduate 
and  states,  if  so  determined,  that  it  is  in 
the  public  interest  that  a  waiver  of  the 
two-year  home  residence  requirement 
be  granted;  (2)  an  employment  contract 
between  the  alien  and  the  health  care 
facility,  which  includes  the  name  and 
address  of  the  specific  and  a  specific 
geographic  area  or  areas  in  which  the 
foreign  medical  graduate  will  practice 
medicine.  The  employment  contract 
shall  be  valid  for  at  least  three  years;  (3) 
evidence  that  the  areas  of  employment 
stipulated  in  the  employment  contract 
are  in  geographic  areas  designated  by 
the  Secretary  of  Health  and  Human 
Services  as  having  a  shortage  of  health 
care  professionals;  (4)  a  statement  by  the 
foreign  medical  graduate  agreeing  to  the 
contractual  requirements  set  forth  in 
Section  214(k)(l)  (B)  and  (C)  of  the 
Immigration  and  Nationality  Act;  (5) 
copies  of  all  forms  IAP-66  issued  to  the 
foreign  medical  graduate  seeking  the 
waiver;  (6)  a  completed  data  sheet, 
copies  of  which  will  be  made  available 
by  the  Agency  to  each  State  Department 
of  Public  Health;  and  (7)  because  of  the 
numerical  limitations  on  the  approval  of 
waivers  under  Public  Law  103—416  each 
application  from  a  State  Department  of 
Public  Health  shall  be  numbered 
sequentially.  Should  USIA  not  grant  a 
favorable  recommendation  on  a  given 
application,  the  State  Department  of 
Public  Health  will  be  so  notified  and 


will  be  advised  that  the  number  may  be 
used  on  another  application. 

If  a  State  Department  of  Public  Health 
files  in  excess  of  twenty  applications  at 
one  time,  the  Agency  will  give  priority 
to  the  first  twenty  sequentially 
numbered  applications. 

Application  Period  Under  Public  Law 
103-416 

Section  220(c)  of  Public  Law  103-416 
states  that  "The  amendments  made  by 
this  section  shall  apply  to  aliens 
admitted  to  the  United  States  under 
section  101(a)(15)(J)  of  the  Immigration 
and  Nationality  Act,  or  acquiring  such 
status  after  admission  to  the  United 
States,  before,  on,  or  after  the  date  of 
enactment  of  this  Act  and  before  June  1 , 
1996."  The  Agency  believes  that  the 
date  of  June  1, 1996  applies  to  the  status 
of  the  foreign  medical  graduate  on  that 
date  and  not  to  the  new  waiver  program 
itself.  In  other  words,  if  the  foreign 
medical  graduate  was  admitted  to  the 
United  States  on  a  J  visa  or  acquired  a 
J  visa  prior  to  June  1,  1996  in  order  to 
pursue  graduate  medical  education  or 
training,  he  or  she  would  be  eligible  to 
apply  for  a  waiver  under  the  provisions 
of  Public  Law  103-416  at  any  time  in 
the  future. 

Public  Law  103-416  was  enacted  into 
law  on  October  25,  1994.  Since  that 
date,  USIA's  Exchange  Visitor  Program 
office  has  received  in  excess  of  100 
telephone  calls  and  letters  regarding  the 
implementation  of  the  new  law.  One 
State  Department  of  Public  Health 
advised  at  the  time  of  its  telephone  call 
that  it  already  had  in  hand  some  400 
applications  for  waiver  sponsorship. 
Therefore,  it  is  imperative  that  the 
Agency  promulgate  implementing 
regulations  as  soon  as  possible.  This 
rulemaking  is  therefore  being 
promulgated  as  an  Interim  Final  Rule, 
effective  on  the  date  it  is  published  in 
the  Federal  Register.  Written  comments 
on  the  Interim  Final  Rule  will  be 
accepted  during  the  thirty-day  period 
following  publication  of  the  Interim 
Final  Rule.  At  the  conclusion  of  the 
thirty-day  comment  period,  the  Agency 
will  review  all  comments  and  thereafter 
promulgate  a  final  rule  incorporating 
such  revisions  as  are  appropriate. 

Regulatory  Analysis  and  Notices 

The  Agency  invites  comments 
regarding  this  interim  final  rule 
notwithstanding  the  fact  that  it  is  under 
no  legal  requirement  to  do  so.  The 
oversight  and  administration  of  the 
Exchange  Visitor  Program  are  deemed  to 
be  foreign  affairs  functions  of  the  United 
States  Government.  The  Administrative 
Procedure  Act,  5  U.S.C.  553(a)(1), 
specifically  exempts  foreign  affairs 


functions  from  the  rulemaking 
requirements  of  the  Act. 

In  accordance  with  5  U.S.C.  605(b), 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
imjMct  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  presented  to  the  Office  of 
Management  and  Budget  for  clearance 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act. 

List  of  Subiects  in  22  CFR  Part  514 

Cultural  exchange  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  27,  1995. 
Les  Jin, 
General  Counsel. 

Accordingly,  22  CFR  Part  514  is 
amended  as  follows: 

PART  514— {AMENDED] 

1.  The  authority  citation  for  Part  514 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(J).  1182. 
1184,  1258;  22  U.S.C.  1431-1442,  2451-2460; 
Reorganization  Plan  No.  2  of  1977,  3  CFR, 
1977  Comp.  p.  200:  E.O.  12048  of  March  27. 
1978,  3  CFR.  1978  Comp.  p.  168. 

Section  514.44  is  amended  as  follows: 

§514.44    [Amended] 

2.  In  paragraph  (a)(2),  by  inserting 
"(or  in  the  case  of  an  alien  who  is  a 
graduate  of  a  medical  school  pursuing  a 
program  in  graduate  medical  education 
or  training,  pursuant  to  the  request  of  a 
State  Department  of  Public  Health,  or  its 
equivalent)"  after  "interested  United 
States  Government  agency";  and 

3.  In  paragraph  (3)12),  by  inserting 
after  the  words  "public  interest"  the 
following:  "except  that  in  the  case  of  a 
waiver  requested  by  a  State  Department 
of  Public  Health,  or  its  equivalent,  the 
waiver  shall  be  subject  to  the 
requirements  of  section  214(k)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1184)";  and 

4.  In  paragraph  (a)(3),  by  inserting  the 
following  at  the  end  of  said  paragraph: 
"Notwithstanding  the  foregoing,  an 
alien  who  is  a  graduate  of  a  medical 
school  pursuing  a  program  in  medical 
education  or  training  may  obtain  a 
waiver  of  such  two-year  foreign 
residence  requirements  if  said  alien 
meets  the  requirements  of  section  214(k) 
of  the  Immigration  and  Nationality  Act 
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(8  U.S.C.  1184)  and  paragraphs  (a)  (2) 
and  (e)  of  this  section":  and 

5.  In  paragraph  (d)(3).  by  inserting  the 
word  "solely"  after  the  word  "waiver", 
and  by  inserting  the  following  at  the  end 
of  said  paragraph:  "However,  an  alien 
who  is  a  graduate  of  a  medical  school 
pursuing  a  program  in  medical 
education  or  training  may  obtain  a 
waiver  of  such  two-year  foreign 
residence  requirements  if  said  alien 
meets  the  requirements  of  section  214(k) 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1184)  and  paragraphs  (a)  (2) 
and  (e)  of  this  section":  and 

6.  By  redesignating  paragraphs  (e).  (f), 
and  (g)  as  (f).  (g),  and  (h).  respectively; 
and 

7.  By  inserting  a  new  paragraph  (e)  as 
follows: 

§  51 4.44    Two-year  home-country  physical 
presence  requirement 

(e)  Requests  for  waiver  from  a  State 
Department  of  Public  Health,  or  its 
equivalent,  on  the  basis  of  Public  Law 
103-416. 

(1)  Pursuant  to  Public  Law  103-416. 
in  the  case  of  an  alien  who  is  a  graduate 
of  a  medical  school  pursuing  a  program 
in  graduate  medical  education  or 
training,  a  request  for  a  waiver  of  the 
two-year  home-country  physical 
presence  requirement  may  be  made  by 
a  State  Department  of  Public  Health,  or 
its  equivalent.  Such  waiver  shall  be 
subject  to  the  requirements  of  section 
214(k)  of  the  Immigration  and  ^ 
Nationality  Act  (8  U.S.C.  1184)  and  this 
§514.44. 

(2)  With  respect  to  such  waiver  under 
Public  Law  103-416,  the  Director  of  the 
United  States  Information  Agency  is  to 
be  furnished  with  a  statement  in  writing 
that  the  country  to  which  such  alien  is 
required  to  return  has  no  objection  to 
such  waiver.  The  no  objection  statement 
shall  be  furnished  to  the  Director  in  the 
manner  and  form  set  forth  in  paragraph 
(d)  of  this  section  and,  additionally, 
shall  bear  a  notation  that  it  is  being 
furnished  pursuant  to  Public  Law  103- 
416. 

(3)  The  State  Department  of  Public 
Health,  or  equivalent  agency,  shall 
include  in  the  waiver  application  the 
following: 

(A)  A  completed  "Data  Sheet."  Copies 
of  blank  data  sheets  may  be  obtained 
from  the  Agency's  Exchange  Visitor 
Program  office. 

(B)  A  letter  from  the  Director  of  the 
designated  State  Department  of  Public 
Health,  or  its  equivalent,  which 
identifies  the  foreign  medical  graduate 
by  name,  country  of  nationality  or  last 
residence,  and  date  of  birth,  and  states 
that  it  is  in  the  public  interest  that  a 


waiver  of  the  two-year  home  residence 
reouirement  be  granted; 

(C)  An  employment  contract  between 
the  foreign  medical  graduate  and  the 
health  care  facility  named  in  the  waiver 
application,  to  include  the  name  and 
address  of  the  health  care  facility,  and 
the  specific  geographical  area  or  areas  in 
which  the  foreign  medical  graduate  will 
practice  medicine.  The  employment 
contract  shall  include  a  statement  by  the 
foreign  medical  graduate  that  he  or  she 
agrees,  to  meet  the  requirements  set  forth 
in  Section  214(k)  of  the  Immigration  and 
Nationality  Act.  The  employment 
contract  shall  be  valid  for  at  least  three 
years  and  the  geographical  areas  of 
employment  shall  only  be  in  areas, 
within  Ae  respective  state,  designated 
by  the  Secretary  of  Health  and  Human 
Services  as  having  a  shortage  of  health 
care  professionals: 

(D)  Evidence  establishing  that  the 
geographic  area  or  areas  in  the  state  in 
which  the  foreign  medical  graduate  will 
practice  medicine  are  areas  which  have 
been  designated  by  the  Secretary  of 
Health  and  Human  Services  as  having  a 
shortage  of  health  care  professionals. 

(E)  Copies  of  all  forms  IAP-66  issued 
to  the  foreign  medical  graduate  seeking 
the  waiver; 

(F)  A  copy  of  the  foreign  medical 
graduate's  cuniculam  vitac, 

(G)  A  copy  of  the  statement  of  no 
objection  from  the  foreign  medical 
graduate's  country  of  nationality  or  last 
residence;  and. 

(H)  Because  of  the  numerical 
limitations  on  the  approval  of  waivers 
under  Public  Law  103-416,  i.e..  no  more 
than  twenty  waivers  for  each  State  each 
fiscal  year,  each  application  from  a  State 
Department  of  Public  Health,  or  its 
equivalent,  shall  be  numbered 
sequentially,  beginning  on  October  1  of 
each  year. 

(4)  The  Agency's  Waiver  Review 
Branch  shall  review  the  program, 
policy,  and  foreign  relations  aspects  of 
the  case  and  forward  its 
recommendation  to  the  Commissioner. 
Except  as  set  forth  in  §514.44(g)(4)(i), 
the  recommendation  of  the  Waiver 
Review  Branch  shall  constitute  the 
recommendation  of  the  Agency. 

8.  In  newly  designated  paragraph 
(g)(4)(i),  by  inserting  "(or,  in  the  case  of 
an  alien  who  is  a  graduate  of  a  medical 
school  pursuing  a  program  in  graduate 
medical  education  or  training,  pursuant 
to  the  request  of  a  State  Department  of 
Public  Health,  or  its  equivalent)"  after 
"interested  United  States  Government 
agencies." 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-111-F0R) 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule:  approval  of 

amendment. 

summary:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Pennsylvania 
permanent  regulatory  program 
(hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  changes  to 
Pennsylvania's  Small  Operator 
Assistance  Program  (SOAP)  rules.  The 
amendment  is  intended  to  revise  the 
Pennsylvania  SOAP  program  to  be 
consistent  with  section  507(c)  of 
SMCRA  (Energy  Policy  Act  of  1992)  and 
30  CFR  part  795.  The  proposed 
amendment  would  provide  more 
comprehensive  assistance  to  SOAP 
participants  than  currently  allowed. 
EFFECTIVE  DATE:  April  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Harrisburg  Transportation  Center.  Third 
Floor.  Suite  3C.  4th  and  Market  Streets. 
Harrisburg.  Pennsylvania  17101, 
Telephone  (717)  782^036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Pennsylvania 
Program 

On  July  31, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background 
information  on  the  Pennsylvania 
program  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30,  1982,  Federal  Register  (47 
FR  33050).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11,  938.12.  938.15.  and 
938.16. 


n.  Submission  of  the  Amendment 

The  Energy  Policy  Act  of  1992,  Pub. 
L.  102-486,  October  24,  1992.  amended 
several  sections  of  SMCRA.  Section 
507(c)  was  amended  to  expand  the 
coverage  of  free  services  that  could  be 
provided  to  qualified  applicants  for 
permit  application  information  under 
SOAP.  Before  enactment  of  the  Energy 
Policy  Act.  services  provided  by  section 
507(c)  covered  the  determination  of 
probable  hydrologic  consequences 
required  by  subsection  507(b)(ll)  and 
the  statement  of  the  results  of  test  boring 
or  core  sampling  required  by  subchapter 
507(b)(15).  The  section  507(c)  revisions 
expanded  the  services  under  subsection 
507(b)(ll)  to  include  the  engineering 
analyses  and  designs  necessary  for  their 
determination.  The  revisions  also  added 
additional  allowable  services.  These 
additional  services  include:  the 
development  of  cross-section  maps  and 
plans  required  by  subsection  (b)(14);  the 
geologic  drilling  and  statement  of  test 
boring  and  core  sampling  required  by 
subsection  (b)(15);  the  collection  of 
archaeological  information  required  by 
subsection  (b)(13)  and  any  other 
archaeological  and  historical 
information  required  by  the  regulatory 
authority:  pre-blast  surveys  required  by 
section  515(b)(15)(E);  and  the  collection 
of  site-specific  resource  information  and 
the  production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  and  other  envirorunental  value 
required  by  the  regulatory  authority. 

The  Energy  Policy  Act  also  added 
section  507(h)  which  makes  the  operator 
liable  for  reimbursement  of  SOAP 
expenses  if  they  exceed  the  12-month 
coal  production  limit. 

OSM  published  final  regulations  to 
implement  the  above  statutory 
provisions  in  the  Federal  Register.  59 
FR  28136-28174.  May  31.  1994. 

The  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
published  proposed  rules  in  the 
Pennsylvania  Bulletin  (24  Pa.B.  2120- 
2124.  April  23,  1994),  to  revise  the 
existing  SOAP  provisions  to  be 
consistent  with  the  Federal  SOAP 
revisions.  On  October  24,  1994,  PADER 
submitted  these  rules  as  a  program 
amendment  (Administrative  Record 
Number  PA  833.00). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
15, 1994,  Federal  Register  (59  FR 
58802),  and.  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  December  15.  1994. 


ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Pennsylvania 
program. 

A.  Revisions  to  Pennsylvania's 
Regulations  That  Are  Substantively 
Identical  to  the  Corresponding  Federal 
Regulations 


State  regula- 

tion 25  Pa. 

Subject 

Federal 

Code,  chap- 
ter 

counterpart 

86.81(1)(l)  ... 

Prot>abte  hy- 

30 CFR 

drologic 

795.9(b)(1). 

cor»- 

sequerKes. 

86.81  (1)(ii)  .. 

Drilling  serv- 

30 CFR, 

ices. 

795.9(b)(2). 

86.81  (1)(v)  .. 

Preblast  sur- 

30 CFR 

veys. 

795.9(b)(5). 

86.83(b)(2). 

Attritxjted 

30  CFR 

(b)(3). 

production. 

795.6(a)(2) 
(i)  and  (ii). 

86.85(a)(1) 

Application 

30  CFR 

arxJ(2). 

approval. 

795.9(a). 

86.94(a)(4) 

Applicant  li- 

30 CFR 

and  (5). 

ability. 

796.12(a)(2) 
and  (3). 

Because  the  above  proposed 
provisions  are  identical  in  meaning  to 
the  corresponding  Federal  regulations, 
the  Director  finds  that  Pennsylvania's 
proposed  rules  are  no  less  effective  than 
the  Federal  regulations. 

R.  Revisions  to  Pennsylvania 's 
Regulations  that  are  not  Substantively 
Identical  to  the  Corresponding  Federal 
Regulations 

1.  Section  86.81.  Program  Services 

At  section  86.81(1).  Pennsylvania 
proposes  to  delete  the  word 
"laboratory"  and  to  replace  that  term 
with  "consultant."  With  this  change,  the 
regulation  provides  that  the  PADER  will 
select  and  pay  a  qualified  consultant  for 
providing  approved  SOAP  program 
services. 

The  counterpart  Federal  language  at 
30  CFR  795.9(a)  uses  the  term 
"laboratory."  In  its  submittal  of  this 
change,  PADER  explained  that 
laboratories  in  Pennsylvania  generally 
provide  only  the  chemical  analyses  of 
water  and  overburden  samples  and 
work  as  subcontractors  to  professional 
engineering  and  geological  consultants 
who  actually  collect  and  evaluate  data 
under  contract  with  the  PADER.  The 
Director  concurs  that  use  of  the  term 
"consultant"  more  closely  reflects  the 
circumstances  by  which  SOAP  plx)gram 
services  are  obtained  in  Pennsylvania. 
The  Director  finds  that  use  of  (he  term 


"consultant"  is  consistent  with  the 
intent  of  the  Federal  regulations  to  pay 
for  SOAP  program  services,  and  does 
not  render  the  Pennsylvania  program 
less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  Part  795. 

2.  .Subsections  86.81(l)(iii)  and  (iv). 
Program  Services 

At  subsections  86.81(1)  (iii)  and  (iv), 
Pennsylvania  lists  some  of  the  permit 
application  requirements  that  PADER 
will  fund  through  the  SOAP  program 
services.  Subsection  86.81(l)(iii)  is  the 
counterpart  to  30  CFR  795.9(b)  (4)  and 
(6)  and  would  provide  funding  for 
services  that  would  provide  a 
description  of  the  existing  resources 
within  and  adjacent  to  the  proposed 
permit  area. 

Subsection  86.81(l)(iv)  is  the 
counterpart  of  30  CFR  795.9(b)(3)  and 
would  provide  funding  for  services  that 
would  provide  a  detailed  description,  to 
include  maps,  plans  and  cross  sections, 
of  the  proposed  coal  mining  activities 
showing  the  manner  in  which  the 
proposed  permit  area  will  be  mined  and 
reclaimed. 

In  both  of  these  provisions, 
86.81(l)(iii)  and  (iv),  Pennsylvania 
provides  several  references  to 
regulations  that  address  the  data 
requirements  for  specific  types  of 
mining  activities  that  will  be  funded 
under  the  expanded  SOAP  services.  In 
general,  the  services  which 
Pennsylvania  is  proposing  to  fund  are 
authorized  in  the  counterpart  Federal 
regulations  at  30  CFR  795.9(b)  (3),  (4), 
and  (6).  However,  the  references  cited 
by  Pennsylvania  are  general  references 
and  may  include,  in  addition  to 
fundable  services,  permit  application 
requirements  which,  if  funded,  would 
extend  SOAP  coverage  beyond  the 
limits  established  by  SMCRA  and  the 
Federal  regulations  at  30  CFR  795.9(b). 

Section  507(c)(1)  of  SMCRA 
establishes  the  SOAP  to  pay  for  various 
permit  application  requirements, 
including  (a)  the  determination  of 
probable  hydrologic  consequences;  (b) 
the  development  of  cross-sections, 
maps,  and  plans:  (c)  the  geologic 
driUing  and  statement  of  results  of  test 
borings  and  core  samplings;  (d)  the 
collection  of  archaeological  information 
and  the  preparation  of  plans 
necessitated  thereby:  (e)  preblast 
surveys;  and  (fl  the  collection  of  site- 
specific  resource  information  and 
production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  and  other  environmental 
values.  The  Federal  rules  at  30  CFR 
795.9(b)  further  clarify  which  permit 
application  requirements  may  be  funded 
through  SOAP. 
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30  CFR  795.9(b)(3)  provides  for  the 
funding  of  the  developmenl  of  cross- 
section  maps  and  plans  required  by  30 
CFR  779.25  for  surface  mining  and 
section  783.25  for  underground  mining 
permit  applications. 

30  CFR  795.9(b)(4)  provides  for  the 
funding  of  the  collection  of 
archeological  and  historic  information 
and  related  plans  required  by  30  CFR 
779.12(b)  and  783.12(b)  and  30  CFR 
780.31  and  784.17  and  any  other 
archeological  and  historic  information 
required  by  the  regulatory  authority. 

30  CFR  795.9(b)(6)  provides  for  the 
funding  of  site-specific  resources 
information,  the  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats  required  by  30 
CFR  780.16  and  784.21,  and  information 
and  plans  for  any  other  environmental 
values  required  by  the  regulatory 
authority  under  SMCRA. 

OSM's  review  of  the  references  cited 
by  Pennsylvania  at  subsections  86.81(1) 
(iii)  and  (iv)  has  determined  that 
funding  has  not  been  explicitly 
authorized  by  the  Federal  regulations  at 
30  CFR  795.9(b)  for  the  permitting 
requirements  contained  in  the  following 
Pennsylvania  citations; 

25  Pa.  Code 
87.41-42 
87.4S-49 
87.52-53 
87.68 
87.70-76 
87.78-83 
88.21-22(1) 
88.28-29 
88.30 
88.32 
88.41-44 
88.46 
88.48 
88.50-55 
88.57-61 
89.31-32 
89.37 
89.71-73 
89.102 
89.121-122 
89.141(d) 

Also,  the  permitting  requirements  at 
25  Pa.  Code  87.77,  88.56.  and  89.38  are 
not  authorized  for  SOAP  funding  to  the 
extent  that  they  apply  to  public  parks. 

Both  the  Energy  Policy  Act  and  30 
CFR  795.9(b)(1)  authorize 
reimbursement  for  engineering  analyses 
and  designs  necessary  for  the 
determination  of  probable  hydrologic 
consequences,  with  the  rule  specifying 
that  this  provision  applies  to 
"engineering  analyses  and  designs 
necessary  for  the  determination  in 
accordance  with  sections  780.21(f). 
784.14(e).  and  any  other  applicable 
provisions  of  this  chapter." 
Accordingly,  preparation  of  engineering 


analyses  and  designs  essential  to 
development  of  an  adequate  probable 
hydrologic  consequences  determination 
is  an  authorized  SOAP  service,  whereas 
preparation  of  analyses  and  designs 
needed  solely  to  satisfy  other  program 
requirements  is  not.  For  example, 
preparation  of  diversion  and 
impoundment  plans  and  designs  would 
be  an  authorized  SOAP  service  only  if 
the  laboratory  or  other  qualified  entity 
cannot  satisfactorily  prepare  the 
probable  hydrologic  consequences 
determination  in  the  absence  of  these 
plans  and  designs. 

The  Energy  Policy  Act  further 
authorizes  funding  for  the  development 
of  cross  sections,  maps  and  plans 
required  by  section  507(b)(14)  of 
SMCRA.  These  requirements  are 
reflected  primarily  in  30  CFR  779.25 
and  783.25.  which  are  cross-referenced 
in  30  CFR  795.9(b)(3).  However,  section 
507(b)(14)  of  the  Act  also  provides  the 
basis  for  those  portions  of  30  CFR 
780.18(b)(3)  and  784.13(b)(3)  that 
require  cross  sections  showing  the 
anticipated  final  surface  configuration 
of  the  proposed  permit  area.  Therefore, 
the  regulatory  authority  may  fund 
preparation  of  these  cross  sections  even 
though  30  CFR  795.9(b)(3)  does  not 
cross-reference  the  underlying  rules. 

Because  the  requirements  for 
operation  and  reclamation  plans  and 
maps,  air  pollution  control  plans,  and 
subsidence  control  plans  are  not  derived 
from  section  507(b)(14)  of  SMCRA, 
SOAP  funds  may  not  be  used  for 
development  of  these  types  of  maps  and 
plans  unless  other  provisions  of  section 
507(c)  of  the  Act  or  30  CFR  795.9(b) 
specifically  authorize  such 
expenditures.  The  State  may  be  able  to 
demonstrate  that  funding  for  some 
aspects  of  these  maps  and  plans  is 
appropriate  under  30  CFR  795.9(b)(6). 
which  authorizes  information  collection 
and  preparation  of  plans  "for  any  other 
environmental  values  required  by  the 
regulatory  authority  under  the  Act." 

To  be  consistent  with  SMCRA  and  the 
counterpart  Federal  regulations, 
Pennsylvania  must  ensure  that  when 
implementing  its  SOAP  provisions,  it 
does  not  authorize  expenditures  outside 
of  those  allowed  by  SMCRA  and  the 
Federal  regulations  as  discussed  above. 
Although  the  Energy  Policy  Act  and  the 
revisions  to  30  CFR  795.9(b)  have 
greatly  expanded  the  scope  of  services 
available  under  SOAP,  funding  remains 
limited.  Therefore,  the  program 
administrator  may  need  to  ration 
funding  under  the  provisions  of  30  CFR 
795.11(b). 

The  Director  is  approving  subsections 
86.81(1)  (iii)  and  (iv)  to  the  extent  that 
Pennsylvania  implements  these 


provisions  consistent  with  the  SOAP 
funding  provisions  of  SMCRA  section 
507(c)  and  the  implementing  Federal 
regulations  at  30  CFR  795.9(b)  as 
discussed  above.  The  Director  is  not 
approving  proposed  subsections 
86.81(1)  (iii)  and  (iv)  to  the  extent  that 
the  proposed  subsections  would 
authorize  the  expenditure  of 
Pennsylvania  SOAP  funds  under  the 
subsections  listed  above  for  services  that 
are  not  fundable  under  section  507(c)(1) 
of  SMCRA  or  30  CFR  795.9(b). 

3.  Section  86.82.  Responsibilities 

Subsection  86.82(a)(1)  is  being 
amended  to  provide  that  the  PADER 
will  develop  and  maintain  a  list  of 
qualified  consultants  and  qualified 
laboratories,  and  select  and  pay 
consultants  for  services  rendered.  Prior 
to  this  amendment,  the  pi-ovision 
included  qualified  laboratories  but  not 
consultants.  As  discussed  above  in 
Finding  B-1.  the  addition  of 
"consultants"  more  closely  reflects  the 
circumstances  by  which  SOAP  program 
services  are  obtained  in  Pennsylvania. 
The  Director  finds  that  the  use  of  the 
term  "consultant"  is  consistent  with  the 
intent  of  the  Federal  regulations  to  pay 
for  SOAP  program  services,  and  does 
not  render  the  Pennsylvania  program 
less  effective  than  the  Federal 
regulations. 

4.  Subsection  86.83(a)(2).  Eligibility  for 
Assistance 

Subsection  86.83(a)(2)  is  being 
amended  to  provide  that  an  applicant  is 
eligible  for  assistance  if  the  applicant 
establishes  that  the  probable  total  and 
attributed  production  from  the 
applicant's  operations  during  the  12- 
month  period  immediately  following 
the  date  on  which  the  applicant  is 
issued  the  mining  activities  permit  will 
not  exceed  300.000  tons. 

30  CFR  795.6(a)(2)  provides  that  to  be 
eligible  for  assistance,  the  applicant 
must  establish  that  the  probable  total 
attributed  annual  production  from  all 
locations  will  not  exceed  300.000  tons. 
In  the  preamble  to  the  approval  of  the 
Federal  regulation  at  30  CFR  795.6(a)(2) 
(59  FR  28139.  May  31.  1994).  OSM 
stated  that  in  order  to  reduce  the 
potential  for  fraud  and  abuse,  past 
production  will  be  used  as  the  standard 
for  evaluating  whether  an  operator's 
annual  production  is  reasonably 
expected  to  be  within  the  300.000  ton 
limit  for  eligibility  under  the  SOAP. 
Therefore,  to  be  eligible  for  SOAP 
assistance,  past  production  records 
should  provide  sound  evidence  that 
following  SOAP  approval,  production  is 
reasonably  likely  to  remain  under 
300,000  tons  annually. 
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Therefore,  the  Director  is  ap^>rovir»g 
the  proposed  amendment  to  subsection 
86.H3(aM2)exoept  to  the  extent  that  the 
provision  only  requires  the  applicant  to 
establish  that  annual  production 
following  permit  issuance  is  reasonably 
likely  to  remain  under  300.000  tons  for 
just  the  first  year.  In  addition,  the 
Diredor  is  requiring  that  Pennsylvania 
further  amend  .subsection  86.83(a)(2)  lo 
provide  that  Ute  applicant  must 
establish  that  the  operator's  probable 
total  attributed  annual  production 
following  permit  issuance  will  remain 
under  300.000  tons  for  all  years,  not  just 
the  first  year. 

5.  Subsection  86.86(b)(6),  Right  of  Entry 

This  provision  is  being  amended  to 
provide  that  the  application  for  SOAP 
assistance  shall  contain  copies  of 
documents  which  show  that  the  legal 
right  of  entry  necessary'  to  meet  the 
provisions  of  section  86.64  (relating  to 
right  of  entry)  have  been  obtained  by  the 
applicant. 

The  existing  subparagraphs 
86.84(b)(6)  (i)  and  (ii)  are  being  deleted. 
Subsection  (i)  required  the  applicant  to 
provide  documents  that  show  the 
applicant  has  a  legal  right  to  enter  and 
commence  mining  within  the  permit 
area.  Subsection  (ii)  required  documents 
showing  a  legal  right  of  entry  has  been 
obtained  for  the  office,  department  and 
laboratory  personnel  to  inspect  the 
lands  to  be  mined  and  adjacent  lands 
which  may  be  affected  to  collect 
environmental  data  or  install  necessary 
instalments. 

The  Director  finds  that  the  proposed 
amendment  with  the  requirement  to 
comply  with  the  approved  right  of  entry 
provisions  at  section  86.64  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  795.7(f). 

6.  Subsection  86.66(a),  Notice 

This  provision  is  being  amended  to 
delete  "laboratories"  and  add  in  its 
place  "consultants."  As  discussed  above 
in  Finding  B-1,  the  use  of  "consuhant" 
does  not  render  the  Pennsylvania 
program  less  effective  than  the 
corresponding  Federal  regulations. 

7.  Subsection  86.87(a),  Determination  of 
Data  Requirements 

This  provision  h  being  amended  to 
provide  that  if  specifically  authorized 
by  the  PADER  in  an  approved  work 
order,  the  development  of  information 
on  environmentai  resources,  operations 
plans  and  reclamation  plans  may 
proceed  concurrently  with  dal^ 
collec-tion  and  analyses  required  for  the 
determination  of  the  probable 
hydrologic  consequences  of  the 
proposed  mining  sctrvities.  While  there 


is  no  direct  counterpart  in  the  Federal 
regulations,  the  provision  is  consistent 
with  the  SOAP  provision  at  30  CFR  part 
795.9(c)  and  can  be  approved. 

8.  Section  86.88.  Data  for  Probable 
Hydrologic  Consequences  (PHC) 

This  provision  is  being  deleted  in  its 
entirety.  The  requirement  to  provide  a 
PHC  determination  for  the  applicant  is 
located  at  subsection  86.81(l)(i).  The 
Director  finds  that  the  proposed 
deletion  does  not  render  the 
Pennsylvania  program  less  effective  and 
can  be  approved. 

9.  Section  86.89.  Data  for  Test  Borings 
and  Core  Samplings 

This  provision  is  being  deleted  in  its 
c'ntirety.  The  requirement  to  provide 
data  for  the  results  of  test  borings  and 
core  samplings  is  located  at  subsection 
86.81(l)(ii).  The  Director  finds  that  the 
proposed  deletion  does  not  render  the 
Pennsylvania  program  less  effective  and 
can  be  approved. 

10.  Section  86.91,  Definitions  and 
Responsibihties 

In  subsection  86.91(a),  Pennsylvania 
is  amending  the  term  "qualified 
laboratory"  to  read  "qualified 
consultant  and  qualified  laboratory." 
Nonsubstantive  wording  changes  are 
also  being  made. 

The  term  "qualified  consultant"  is 
being  added  to  subsections  86.91(b)  and 
(c). 

As  discussed  in  Finding  B-1.  the  use 
of  the  term  "qualified  consultant"  more 
closely  reflects  the  circumstances  by 
which  the  SOAP  services  are  obtained 
in  Pennsylvania.  "Hie  Director  finds  that 
the  use  of  the  term  "qualified 
consultant"  is  consistent  with  the  intent 
of  the  Federal  SOAP  regulations  and 
does  not  render  the  Pennsylvania 
program  less  effective  than  the  Federal 
regulations. 

11.  Section  86.92.  Basic  Qualifications 

Pennsylvania  is  proposing  to  add 
"qualified  consultant"  or  "con.suhant" 
to  subsections  86.92  (a)  and  (b).  As 
discussed  above  in  Finding  B-1,  the  use 
of  consultants  lo  provide  SOAP  program 
services  does  not  render  the 
Pennsylvania  program  less  effective  and 
can  be  approved. 

The  State  is  adding  "overburden 
laboratory"  at  subsection  86.92(a)(1).  As 
amended,  86.92(a)(l )  requires  that  to  be 
designated  as  a  qualified  consultant  or 
laboratory,  the  consultant  or  laboratory 
must  be  staffed  with  experienced, 
professional  personnel  in  the  fields  of 
hydrology,  mining  engineering,  aquatic 
biology,  geology  or  chemistry  applicable 
to  the  work  to  be  performed  as  a  water 


laboratory,  "overburden  laboratory"  or 
consulting  firm.  The  Director  finds  that 
this  amendment  is  consistent  with  30 
CFR  795.10(a)(1). 

The  State  is  adding  a  new  subsection 
86  92(a)(6)(iv)  to  require  a 
demonstration  by  the  laboratory  or 
consultant  that  it  has  the  analytical, 
monitoring,  and  measuring  equipment 
capable  of  meeting  the  applicable 
standards  and  methods  contained  in 
"(t]he  Department's  Overburden 
Sampling  and  Testmg  Manual." 

The  Director  finds  this  requirement  in 
consistent  with  and  no  less  effective 
than  the  counterpart  Federal  regulations 
at  30  CFR  795.10(aK4)  concefning 
qualified  laboratories. 

At  subsec:tion  86.92(b)  the  State  is 
deleting  language  and  adding 
replacement  language  to  make  it  clear 
that  a  qualified  laboratory' or  consultant 
must  be  capable  of  performing  the 
program  services  in  newly  revised 
section  86.81.  The  Director  finds  this 
change  lo  be  consistent  with  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  795.10(a)(6). 

12.  Se<:tion  86.93.  Assistance  Funding 
The  State  is  deleting  the  phrase  "or 

the  costs  of  test  borings  or  core 
sampling"  from  subsection  86.93(a).  As 
amended,  the  provision  prohibits  SOAP 
funds  from  OSM  to  be  used  to  cover 
administrative  costs  of  the  PADER.  The 
Director  finds  that  the  deletion  of  the 
prohibition  that  SOAP  funds  may  not  be 
used  to  cover  the  costs  of  test  borings  or 
core  sampling  is  consistent  with  30  CFR 
795.9(b)(2)  uhicJi  authorizes  such 
payments. 

13.  Section  86.94.  Applicant  Liability 

a.  The  State  is  adding  the  term 
"consuhant"  at  subsections  86.94  (a), 
(a)(2).  and  (d)(1).  The  State  is  deleting 
the  term  "laboratory'"  at  subsections 
(a)(2)  and  (d)(1).  As  discussed  above  in 
Finding  B-1.  the  use  of  the  term 
"consultant"  more  accurately  reflects 
the  circumstances  by  which  SOAP 
program  ser\ices  are  obtained  in 
Pennsylvania.  The  Director  finds  that 
use  of  the  term  "con.suhant"  is 
consistent  with  the  intent  of  the  Federal 
regulations  to  pay  for  SOAP  program 
services,  and  does  not  render  the 
Pennsylvania  program  less  effective 
than  the  Federal  regulations  at  30  CFR 
Part  795. 

b.  The  State  is  adding  the  phrase 
"beyond  the  applicant's  control"  to  the 

end  of  the  sentence  in  subsection 
86.94(a)(2).  With  this  change,  the 
applicant  would  not  be  liable  for  the 
costs  of  program  services  rendered  if  the 
consultant's  report  indicates  that  the 
application  is  not  approvable  for 
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technical  reasons  beyond  the  applicant's 
control.  The  Director  finds  the  addition 
is  consistent  with  the  Federal  regulation 
at  30  CFR  795.12(b)  which  allows  the 
SOAP  administrator  to  waive  the 
reimbursement  obligation  if  the 
administrator  finds  that  the  applicant  at 
all  times  acted  in  good  faith. 

14.  Section  86.95.  Measurement 

This  provision  is  being  amended  to 
delete  references  to  the  specific  name 
and  number  of  the  OSM  form  on  which 
an  operator  reports  coal  production  for 
purposes  of  complying  with  the 
Abandoned  Mine  Land  Reclamation 
Program  requirements.  The  Director 
finds  that  this  change  improves  the 
accuracy  of  the  provision  and  does  not 
render  the  Pennsylvania  program  less 
effective  than  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  Mine  Safety  and 
Health  Administration  (MSHA)  of  the 
U.S.  Department  of  Labor  responded 
that  the  amendment  will  not  impact  on 
any  existing  MSHA  regulations 
(Administrative  Record  No.  PA  833.06). 
The  Soil  Conservation  Service  of  the 
U.S.  Department  of  AgricQlture 
responded  that  there  is  no  indication 
that  the  approval  of  this  amendment 
would  result  in  any  environmental 
degradation  or  cause  accelerated  erosion 
and  sedimentation  problems 
(Administrative  Record  No.  PA  833.05). 

Public  Comments 

A  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  November  15. 
1994.  Federal  Register  (59  FR  58802). 
The  comment  period  closed  on 
December  15.  1994.  No  one  requested  an 
opportunity  to  testify  at  th^  scheduled 
public  hearing  so  no  hearing  was  held. 
The  Pennsylvania  Coal  Association 
commented  in  support  of  the 
amendment. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 


in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  PA  833.01).  EPA  responded 
on  December  6,  1994  (Administrative 
Record  No.  PA  833.08).  and  concurred 
with  the  proposed  amendments. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving,  except  as  noted 
below.  Pennsylvania's  SOAP 
amendment  as  submitted  by 
Pennsylvania  on  October  24. 1994. 

As  noted  in  Finding  B-2  above,  the 
Director  is  approving  chapter  86.81(1) 
(iii)  and  (iv),  concerning  fundable 
program  services,  only  to  the  extent  that 
Pennsylvania  will  implement  these 
provisions  consistent  with  the  SOAP 
funding  provisions  of  SMCRA  section 
507(c)(1)  and  the  implementing  Federal 
regulations  at  30  CFR  795.9(b).  The 
Director  is  not  approving  proposed 
subsections  86.81(1)  (iii)  and  (iv)  to  the 
extent  that  the  proposed  subsections 
would  authorize  the  expenditure  of 
Pennsylvania  SOAP  funds  under  the 
subsections  listed  above  in  Finding  B- 
2  for  services  that  are  not  fundable 
under  section  507(c)(1)  of  SMCRA  or  30 
CFR  795.9(b). 

As  discussed  in  Finding  B— 4  above, 
the  Director  is  approving  chapter 
86.83(a)(2)  except  to  the  extent  that  the 
provision  limits  an  operator's  obligation 
to  establish  that  annual  production 
following  permit  approval  is  reasonably 
likely  to  remain  under  300.000  tons  for 
all  years,  not  just  the  first  year.  In 
addition,  the  Director  is  requiring  that 
Pennsylvania  further  amend  chapter 
86.83(a)(2)  to  provide  that  the  applicant 
must  establish  that  the  operator's 
probable  total  attributed  annual 
production  following  permit  issuance  is 
reasonably  likely  to  remain  under 
300,000  tons  for  all  years,  not  just  the 
first  year. 

The  Federal  regulations  at  30  CFR 
Part  938  codifying  decisions  concerning 
the  Pennsylvania  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 


30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the 
Pennsylvania  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Pennsylvania  of  only 
such  provisions. 

VI.  Procedural  Determinations 

E.xecutive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Papenvork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


proposed  mtnmg  actrvuies.  White  tfiere      to  the  work  to  he  performed  as  a  water        application  is  not  approvable  for 
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Paperwork  Reductum  A^  (44  U.S.Q 
3507  et  seq.}. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  .signincanl  economic  impact  on  a 
sub.stantial  number  of  small  entities 
under  tfie  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  subraUta! 
which  is  the  .subject  of  this  rule  is  based 
upon  couiUerpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  ocooomic  effect  upon  a 
.substantial  number  of  small  entities. 
Accordingly,  diis  rule  will  ensure  that 
existing  requirt^ments  previously 
promulgateid  by  OSM  will  be 
implemejited  by  the  State.  In  making  the 
deterHiiiution  as  to  whether  this  rule 
would  liave  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
(X>unterpar1  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  938 

Intergoveriimentai  relations,  Suriace 
mining.  Undei^ound  mining. 

Dated:  Maith  24.  19!»S. 

Ronald  C.  Recker, 

Acting  Assh^nt  Dirpctor,  tUnt^rn  Support 
drntfr 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  isanuinded  as  set  forth 
lielow: 

PART  938— PENNSYLVANIA 

1  The  authority  citation  lor  Part  938 
continues  to  read  as  follows: 

Authority:  SO  VS.C.  1201  H  ^q. 

2.  In  Section  938.15,  paragraph  (cc)  is 
.tdded  to  read  as  follows: 

§938.15    Approvat  of  regufatory  program 
amendments. 

***** 

(cr )  The  SOAP  amendment  to  the 
PeiinsyKnnia  program  concerning  the 
Small  Operator  Assistance  Program  as 
submitted  to  OSM  on  October  24, 1994, 
is  approved,  except  as  noted  herein, 
effedive  April  3. 1995: 

2.S  Section  Sfi.Bl — Piofifasn  services. 
Subsection  86.81Il)Iiii}  and  liv)  arc 
approved  to  the  exteot  that  the  State  will 
imptPTiiinl  those  services  consistioit  with 
the  fK}.*iP  funding  prrn-isirm*  of  SMCRA 
««i»on  MJTtcK  1 1  and  the  impJemrntiog 
Fedt-ml  rpgutattons  ^  30t,TK  7g.S.«lCb).  The 
DirRctnr  is  auf  approving  propnsed 
subsections  a{x.81(lMii>)  and  (iv)  to  tte 
extent  that  the  proposed  subsections  tvould 
audiurize  the  expeoditure  of  PaonsviuMiia 
.SO.AP  hinds  under  the  subset  tions  iistpii 


in  the  preamble  at  Findiag  B-2  for  services 
that  are  not  hindable  under  section 
507lc)Il)  of  SM(3tA  or  30  CFR  795.9(b). 

25  Section  86.82— Rpsponsibflities. 

25  Section  86  83 — Eiigibflity  for  assistance. 
SutxJiapter  86  83(aM2)  is  approved  exc^ 
to  the  extent  that  the  provision  <inlv 
requires  the  <iperator  to  est^lish  that 
annual  prtxiuction  foi lowing  permit 
approval  is  reasonably  liicelv  to  remain 
under  aOOiXJO  toss  ior  just  the  first  year 

2,'>i>ection  86.84— AppHtart ions  for 
assistance. 

25  Section  fi6.85 — Applicatkui  approvaL 

25  Section  86.86 — Notice. 

25  Section  86.87— Determination  of  data 
requirements. 

25  .Section  86.88— Oelctioo  of  this 
subchapter. 

25  Section  86.8»— Deletkm  of  this 
subchapter. 

25  Section  86.91— Dehnitions  and 
responsibilities. 

25  Section  86.9;^ — Basic  ^ualihcatioas. 

25  Section  86.93 — Assistance  funding. 

25  Section  86.94 — Applicant  liabiiiti. 

25  Section  86.95 — Measurement. 

3.  In  §  93a  16.  paragraph  (oooj  is 
added  to  read  as  folJows: 

§938.16    Required  regulatory  program 

amendments. 

•         •         «         *         • 

(oooj  By  September  1, 1995. 
Pennsylvania  shall  aniend  25  chapter 
86.fl3(a)(2)  to  be  no  less  effective  than 
30  CFR  795.^aM2)  to  provide  that  the 
applicant  must  establish  that  the 
operator's  probable  total  attributed 
annual  production  following  permit 
issuance  will  remain  under  300^000  tons 
for  all  years,  not  just  the  first  year. 

|FR  Dmt  9S-7817  Filed  3-:n-«S;  8:45  aK:{ 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  162  and  165 

[CG0 11 -94-007] 
mN2115-AE84 

Regulated  Navigation  Area;  San 
Francisco  Bay  Region,  CA 

AGENCtr:  Coast  Guard,  DOT. 
ACnOM:  Final  niie. 

summary:  The  Coast  Guarei  is 
establishing  regulated  na\  igation  areas 
(RNAs)  within  the  San  Francisco  Bay 
Region  in  the  waters  of  the  Golden  Gate, 
Central  Bay.  Lower  Bay,  San  Pablo  Bay 
and  Carquinez  Strait.  "This  action  is 
ne<;essary  due  to  vessel  congestiou  in 
areas  where  maneuvering  rooin  is 
limited.  These  RNAs  will  increase 
navigation  safety  in  the  San  Francistjo 


Bay  Region  by  organizing  traflk  flow 
patterns;  reducing  meeting,  crossing, 
and  overtaking  situations  between  laige 
vessels  in  constricted  chanaeis;  and 
limiting  vessel  spaad.  This  ruiemaking 
will  also  remove  existing  regulatory 
language  relating  to  the  Putoie  Shoal 
Channel  which  with  be  inc»iporat4^ 
into  the  RNA. 

EfFECTIV£  DATE:  T^is  rule  is  effetrtive  on 
May  3,  1995. 

FOR  ROTTHER  mFOPmimOH  CONTACT: 
Commander  Dennis  Sobeci.. 
Commanding  Officer,  Vessel  Traffic 
Spnic-e  San  Frandsoo.  San  Francisco; 
telephone  (415)  5^6-2950. 

SUPPLEMENTARY  (NF0RMATK3H: 

Drafting  Infomution 

The  principal  persons  involved  in 
drafting  this  document  are  Commander 
Dennis  Sobeck,  Project  Manager,  Vessel 
Traffic  Service  San  Francisco,  and 
Lieutenant  Commaiwler  C.  M.  Juckntess, 
Project  Cour>sel.  E!e\'enth  Coast  Guard 
District  Legal  Office. 

Regulatory  HitXmj 

On  December  12, 1994,  the  Coast 
Guard  pHiblished  a  notice  of  proposed 
rulemaking  for  these  regulations  in  the 
Federal  Register  (59  FR  R3947J.  The 
comment  penod  ended  February  10, 
1995.  The  Coast  Guard  received  four 
letters  commenting  on  the  proposal.  A 
public  hearing  was  not  requested  snti  no 
hearing  was  held. 

Background  and  Purpose 

In  1972,  the  Coast  Guard,  with  input 
from  various  members  ol  the  San 
Francisco  Bay  maritime  community, 
established  voluntary  vessel  trat/ic 
routing  measures  for  the  San  Franctsoo 
Bay  region  that  consisted  of  traffic  lanes 
in  the  Golden  Gate  and  the  Central  Bay 
extending  to  Pinole  Shoal  Oxannel; 
separation  zones;  a  precautionary  area 
east  of  Alcatraz  Island;  and  an  C^land 
Harbor  Limited  Traffic  Area. 
Compliance  w  ith  these  routing 
measures  was  voluntary  and  intended 
for  use  by  vessels  300  gross  tons  or 
greater. 

In  1991,  the  precautionary  area  east  of 
Ak;atraz  Island  was  expanded  to 
include  the  water  area  b^weea  the  San 
FrarHHsco  waterhxuit  and  Treasure 
Island,  replacing  the  traffic  lanes  iu  that 
area.  A  deep  water  route  was 
established  north  ol  Hardii^  Rock- 
In  1993.  the  Coast  Guard,  with  input 
from  the  Harbor  Safety  CommittiK  of  the 
San  Francisco  Bay  Region,  modified  the 
voluntary  traffic  routing  ineasunis  to 
better  conform  to  Interaational  Maritime 
Organization  (IMOj  tcaifk  rottfing 
standeirds.  The  1993  modification  added 


this  amendment  contains  no  provisions       is  approved  by  the  Secretary.  Similarly.       require  approval  by  OMB  under  the 
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a  Golden  Gate  precautionary  area,  a 
deep  water  traHlc  lane  separation  zone 
north  of  Harding  Rock  and  an  expanded 
Central  Bay  precautionary  area.  It 
eliminated  the  traffic  lanes  in  the  North 
Ship  Channel  and  San  Pablo  Strait. 

The  presence  of  numerous 
recreational  boats,  windsurfers,  and 
commercial  fishing  boats  that  transit  the 
proposed  RNAs  poses  a  navigational 
hazard  for  vessels  of  1600  or  more  gross 
tons  which  are  constrained  by  their 
draft  and  maneuvering  capabilities.  By 
limiting  or  requiring  the  use  of 
established  traffic  lanes,  this  rule  will 
relieve  congestion  and  promote  safer 
transiting  of  the  RNAs  by  vessels  with 
restricted  maneuverability.  The  rule 
makes  the  present  voluntary  traffic 
measures  mandatory  and  requires 
vessels  1600  gross  tons  or  more,  or  tugs 
with  a  two  of  1600  gross  tons  or  more, 
to  follow  traffic  measures  similar  to 
those  currently  used  on  a  voluntary 
basis.  The  regulation  also  defines 
precautionary  areas  and  establishes 
overtaking,  meeting,  crossing  and  speed 
restrictions  for  certain  vessels  transiting 
specific  channels  within  the  RNAs. 

The  RNAs.  which  lie  within  the  San 
Francisco  VTS  area  (33  CFR  161.50),  are 
as  follows:  San  Francisco- Bay  RNA, 
North  Ship  Channel  RNA,  San  Pablo 
Strait  Channel  RNA,  Pinole  Shoal 
Channel  RNA,  Southern  Pacific  Railroad 
Bridge  RNA,  Southampton  Shoal/ 
Richmond  Harbor  RNA.  and  Oakland 
Harbor  RNA. 

General  requirements  for  all  RNAs. 
The  depth  of  the  water  and  geography 
of  the  San  Francisco  Bay  Region,  and 
the  density  ot  vessel  traffic,  which 
includes  numerous  ferries  and 
recreational  boats,  severely  constrain 
the  ability  of  a  vessel  to  maneuver  in  the 
event  of  an  emergency.  This  regulation 
limits  the  maximum  speed  within  the 
RNAs  to  15  knots  through  the  water  fbr 
vessels  1600  gross  tons  or  greater,  or  a 
tug  with  a  tow  of  1600  gross  tons  or 
greater,  and  requires  those  vessels  to 
operate  their  engine(s)  in  a  control  mode 
and  on  fuel  that  will  allow  for  an 
immediate  response  to  any  engine  order, 
ahead  or  astern,  including  stopping  its 
engine(s)  for  an  extended  period  of  time. 
Limiting  vessel  speeds  to  15  knots  or 
less  through  the  water  within  the 
prescribed  RNAs  will  reduce  the  risk  of 
serious  maritime  accidents. 

There  may  be  situations  where  vessels 
would  be  unable  to  safely  comply  with 
the  requirements  of  this  regulation.  In 
such  cases,  the  Captain  of  the  Port,  or 
the  Commanding  Officer.  VTS  San 
Francisco,  acting  as  a  representative  of 
the  Captain  of  the  Port,  may  allow  a 
vessel  to  deviate  from  this  regulation. 


The  RNAs  defined  in  this  rule  are 
each  considered  to  constitute  a  narrow 
channel  or  fairway.  Therefore.  Rule  9  of 
the  Inland  Navigation  Rules  (INRs)  (33 
U.S.C.  2009).  in  conjunction  with  the 
provisions  of  the  associated  INRs.  is 
specifically  made  applicable  within  the 
defined  RNAs  and  will  be  enforced. 

Specific  requirements  for  individual 
proposed  RNAs.  The  geographic 
descriptions  and  proposed  requirements 
specific  to  each  RNA  are  as  follows: 

San  Francisco  Bay  RNA.  The  San 
Francisco  Bay  RNA  consists  of  the  water 
area  in  the  Golden  Gate  east  of  the 
COLREGS  Demarcation  Line  (33  CFR 
80.1142),  the  Central  Bay  including 
Raccoon  Strait,  and  the  existing  charted 
precautionary  area  east  of  Alcatraz 
Island. 

Because  of  the  large  number  of  vessels 
entering  and  departing  San  Francisco 
Bay.  traffic  lanes  are  established  in  the 
Golden  Gate  and  the  Central  Bay  to 
separate  opposing  traffic  and  reduce 
vessel  congestion.  The  lanes  are  located 
where  voluntary  traffic  lanes  previously 
existed.  Use  of  these  lanes  and 
adherence  to  the  indicated  direction  of 
travel  is  required  for  vessels  of  1600  or 
more  gross  tons,  or  tugs  with  a  tow  of 
1600  or  more  gross  tons,  and 
recommended  for  all  other  vessels. 

Due  to  the  presence  of  shoals  and 
rocks  in  the  Central  Bay.  the  Central  Bay 
Two-way  Deep  Water  Traffic  Lane 
(D\VTL)i  located  north  of  Harding  Rock, 
provides  the  best  water  depth  safety 
margin  for  inbound  vessels  with  a  draft 
of  45  feet  or  greater,  and  for  outbound 
vessels  with  a  draft  of  28  feet  or  greater. 
These  deep  draft  vessels  are  required  to 
use  the  DWTL.  It  is  recommended  that 
all  other  vessels  use  the  Central  Bay 
Traffic  Lanes  so  that  vessel  traffic  in  the 
DWTL  is  kept  to  a  minimum. 

The  DWTL  is  sufficiently  narrow  that 
meeting,  crossing,  and  overtaking 
restrictions  are  necessary  to  reduce  the 
likelihood  of  collision.  The  regulation 
provides  that  a  power-driven  vessel  of 
1600  or  more  gross  tons,  or  a  tug  with 
a  tow  of  1600  or  more  gross  tons,  shall 
not  enter  the  DWTL  when  another 
power-driven  vessel  of  1600  or  more 
gross  tons,  or  tug  with  a  tow  of  1600  or 
more  gross  tons,  is  navigating  therein 
when  either  vessel  is  carrying  certain 
dangerous  cargo  (as  defined  in  33  CFR 
160.203),  or  bulk  petroleum  products,  or 
is  a  tank  vessel  in  ballast,  if  such  entry 
could  result  in  meeting,  crossing,  or 
overtaking  the  other  vessel. 

Since  vessels  are  converging  or 
crossing  in  such  a  manner  that  one-way 
traffic  flow  (patterns,  although  desired, 
cannot  be  established,  two 
precautionary  areas  are  established  in 
this  RNA  They  are:  (1)  the  Golden  Gate 


Precautionary  Area,  which  encompasses 
the  waters  around  the  Golden  Gate 
Bridge  between  the  Golden  Gate  and  the 
Central  Traffic  Lanes:  and  (2)  the 
Central  Bay  Precautionary  Area,  which 
encompasses  the  large  portion  of  the 
Central  Bay  and  part  of  the  Lower  Bay. 
It  is  recommended  that  all  vessels 
navigating  in  these  precautionary  areas 
be  aware  of  the  joining  traffic  lanes  and 
DWTL  so  as  to  anticipate  the 
movements  of  other  vessels. 

North  Ship  Channel  RNA  and  San 
Pablo  Strait  Channel  RNA.  The  North 
Ship  Channel  and  San  Pablo  Strait 
Channel  consist  of  the  existing  charted 
channels  and  delineate  the  only  areas 
where  the  depths  of  water  are  sufficient 
to  allow  the  safe  transit  of  vessels  of 
1600  or  more  gross  tons,  or  a  tug  with 
a  tow  of  1600  or  more  gross  tons.  The 
existence  of  strong  tidal  currents  in 
these  channels  severely  restrict  the 
ability  of  vessels  of  1600  or  more  gross 
tons,  or  a  tug  with  a  tow  of  1600  or  more 
gross  tons,  to  safely  maneuver  to  avoid 
smaller  vessels.  These  conditions  create 
the  need  to  apply  the  general 
regulations  to  these  areas. 
Implementation  of  special  regulations  in 
these  RNAs  would  have  only  a  minimal 
impact  on  safety  and  is  not  ju.stified  at 
this  time. 

Pinole  Shoal  Channel  RNA.  The 
Pinole  Shoal  Channel  RNA  is  a 
constricted  waterway  the  use  of  which 
is  currently  restricted  to  vessels  with  a 
draft  greater  than  20  feet,  or  towboats 
with  tows  drawing  more  than  20  feet,  as 
set  forth  in  33  CFR  162.205(a).  Because 
of  the  narrow  width  of  the  channel  and 
the  draft  of  vessels  using  the  channel, 
further  meeting,  crossing,  and 
overtaking  restrictions  are  necessary  to 
reduce  the  likelihood  of  collision.  This 
regulation  provides  that  a  power-driven 
vessel  of  1600  or  more  gross  tons,  or  a 
tug  with  a  tow  of  1600  or  more  gross 
tons,  shall  not  enter  the  Pinole  Shoal 
Channel  RNA,  which  extends  from 
approximately  Light  7  to  Light  13  of  the 
Pinole  Shoal  Channel,  when  another 
power-driven  vessel  of  1600  or  more 
gross  tons,  or  tug  with  a  tow  oi  1600  or 
more  gross  tons,  is  navigating  therein 
and  when  either  vessel  is  carrying 
certain  dangerous  cargo  (as  defined  in 
33  CFR  160.203)  or  bulk  petroleum 
products,  or  is  a  tank  vessel  in  ballast, 
if  such  entry  would  result  in  meeting, 
crossing,  or  overtaking  the  other  vessel. 

Southern  Pacific  Railroad  Bridge 
RNA.  The  Southern  Pacific  Railroad 
Bridge  RNA  consists  of  a  small  circular 
area,  200  yards  in  radius,  centered  on 
the  middle  of  the  channel  under  the 
Southern  Pacific  Railroad  Bridge.  The 
limited  horizontal  clearance  results  in  a 
greater  chance  of  vessel  allisions  with 


.scjAF  ftinas  under  ttie  suljsections  listeil        navigation  safety  in  the  San  Francisco         standards.  The  1993  modification  added 
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the  bridge.  This  risk  of  allision  is 
significantly  increased  when  poor 
visibility  conditions  exist.  The 
regulation  precludes  a  power-driven 
vessel  of  1600  or  more  gross  tons,  or  a 
tug  with  a  tow  of  1600  or  more  gross 
tons,  from  transiting  the  Southern 
Pacific  Railroad  Bridge  RNA  when 
visibility  is  less  than  1000  yards. 

Southhampton  Shoal/Richmond 
Harbor  RNA.  Southampton  Shoal/ 
Richmond  Harbor  RNA  encompasses 
Southampton  Shoal  Channel,  the 
Richmond  Long  Wharf  Maneuvering 
Area,  the  Richmond  Harbor  Entrance 
Channel  and  Point  Potrero  Reach.  These 
are  dredged  channels  and  areas  within 
which  maneuvering  room  is  severely 
limited.  Close-quarters  situations 
between  deep-draft  vessels  in  these 
channels  need  to  be  eliminated  to 
reduce  the  risk  of  groundings  and 
collisions. 

In  addition,  the  Southampton  Shoal 
Channel  is  transited  by  a  high  number 
of  laden  tank  vessels  and  vessels 
carr\  ing  certain  dangerous  cargo  (as 
defined  in  33  CFR  160.203),  or  bulk 
petroleum.  Because  of  the  potential  for 
loss  of  life  or  serious  environmental 
consequences  in  a  collision  involving 
one  or  more  of  these  vessels,  control  of 
traffic  flow  is  necessary.  The  Richmond 
Long  Wharf  Maneuvering  Area  between 
the  Richmond  Harbor  Entrance  Channel 
and  Southampton  Shoal  Channel,  often 
has  vessels  operating  at  low  speeds 
where  maneuverability  is  restricted.  The 
regulation  precludes  vessels  of  1600  or 
more  gross  tons,  or  tugs  with  a  tow  of 
1600  or  more  gross  tons,  from  entering 
the  RNA  if  meeting,  crossing,  or 
overtaking  another  vessel  of  1600  or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons,  could  result. 

Oakland  Harbor  RNA.  The  Oakland 
Harbor  RNA  encompasses  the  Oakland 
Bar  Channel.  Oakland  Outer  Harbor 
Entrance.  Middle  Harbor  and  Inner 
Harbor  Entrance  Channels.  The  charted 
Limited  Traffic  Area  (LTA),  which 
recommends  that  vessels  of  300  or  more 
gross  tons  transit  one  at  a  time  to  avoid 
crossing  or  meeting  situations,  is 
replaced  by  the  Oakland  Harbor  RNA. 
The  northern  boundary  of  the  Oakland 
Harbor  RNA  differs  slightly  from  the 
LTA  in  that  it  follows  the  northern 
boundary  of  the  Oakland  Bar  and  Outer 
Harbor  Entrance  channels  and  extends 
to  the  "E"  tower  of  the  San  Francisco- 
Oakland  Bay  Bridge.  This  regulation 
restricts  vessels  of  1600  or  more  gross 
tons,  or  tugs  with  a  tow  of  1600  or  more 
gross  tons,  from  entering  the  RNA  if 
meeting,  crossing,  or  overtaking  another 
vessel  of  1600  or  more  gross  tons,  or  a 
tug  with  a  tow  of  1600  or  more  gross 
tons,  could  result. 


Paragraph  (e)(2)  of  this  rulemaking 
substantially  duplicates  those 
regulations  currently  enumerated  in  33 
CFR  162.205(a).  Paragraph  (a)  of  33  CFR 
162.205  is  removed,  the  section  heading 
revised,  and  the  remaining  paragraphs 
of  33  CFR  162.205  redesignated  as 
paragraphs  (a)  through  (c). 

Discussion  of  Comments  and  Changes 

Four  respondents  to  the  NPRM 
provided  comments  on  the  proposed 
regulations.  This  section  discusses  the 
comments  received  as  well  as  the  Coast 
Guard's  responses  and  changes  to  the 
rule. 

One  respondent  encouraged  the  Coast 
Guard  to  adopt  a  maximum  speed 
throughout  the  RNAs  lower  than  the 
proposed  15  knots  through  the  water. 
The  commenter  felt  a  10  knot 
maximum,  or  an  upper  limit  in  that 
range,  would  better  achieve  the  safety 
improvements  being  sought  through  this 
rulemaking.  Specifically,  the  commenter 
proposed  that  at  15  knots,  certain 
vessels  may  find  it  impossible  to  operate 
their  engines  such  that  an  immediate 
response  to  any  engine  order  could  be 
effected  without  delay;  whereas,  at  a 
speed  in  the  range  of  10  knots  there 
should  be  no  problem  in  meeting  this 
additional  rule  requirement.  The  Coast 
Guard  encourages  vessels  to  travel  at  a 
speed  which  maximizes  safety,  as  long 
as  vessels  do  not  exceed  15  knots 
through  the  water.  The  concerns  of  the 
respondent  are  adequately  addressed  by 
subparagraph  (d)(2)  of  this  section  in 
that  if  it  were  not  possible  to  ensure  an 
immediate  response  to  any  engine  order 
at  15  knots,  then  the  vessel  would  be 
required  to  reduce  speed  until 
immediate  response  is  possible.  The 
Coast  Guard  feels  that  a  maximum  lim.it 
of  less  than  15  knots,  imposed 
regardless  of  conditions  and  other 
circumstances,  would  be  unnecessarily 
restrictive. 

Two  respondents  provided  comments 
regarding  vessel  movements  through  the 
Central  Bay  traffic  lanes.  Three  issues 
were  raised:  (1)  A  respondent  sought 
confirmation  that  the  Deep  Water  Traffic 
Lane  (DWTL)  is  available  for  the  use  of 
inbound  vessels  at  the  option  of  the 
master,  pilot,  or  person  directing  the 
movement  of  vessel  if  there  is  not 
opposing  traffic.  This  understanding  is 
correct.  Due  to  the  presence  of  shoals 
and  rocks  in  the  Central  Bay,  the  DWTL 
provides  the  best  water  depth  safety 
margin  for  inbound  vessels  with  a  draft 
of  45  feet  or  greater,  and  for  outbound 
vessels  with  a  draft  of  28  feet  or  greater. 
These  deep  draft  vessels  are  required  to 
use  the  DWTL.  Inbound  vessels  with 
drafts  less  than  45  feet  and  outbound 
vessels  with  drafts  less  that  28  feet  are 


not  precluded  from  using  the  DWTL; 
however,  it  is  recommended  that  these    ' 
vessels  with  lesser  drafts  use  the 
appropriate  Central  Bay  Traffic  Lane 
and  proceed  in  the  general  direction  of 
traffic  flow  for  that  lane  so  that  ves.sel 
traffic  in  the  DWTL  is  kept  to  a 
minimum.  (2)  A  respondent 
recommended  that  vessels  of  a  draft  of 
twenty-four  feet  or  greater  be  allowed  to 
use  the  Deep  Water  Traffic  Lane  (DWTL) 
when  outbound.  The  respondent  stated 
that  negative  tides  of  over  one  and  a  half 
feet  reduce  the  underkeel  clearance  to 
an  unsafe  level  for  vessels  of  a  draft  of 
more  than  twenty-four  feet  navigating 
over  Shag  and  Arch  Rocks.  Selection  of 
the  appropriate  Central  Bay  traffic  lane 
is  dependent  upon  the  height  of  the 
tide,  among  other  factors.  Although  the 
RNA  is  written  with  the  intent  of 
requiring  use  of  the  DWTL  by  inbound 
vessels  of  greater  than  45  feet  draft  and 
outbound  vessels  or  greater  than  28  feet 
draft,  vessels  of  lesser  draft  are  not 
precluded  from  using  the  DWTL.  The 
Coast  Guard  has  considered  the  depth 
clearances  available  in  the  Central  Bay 
traffic  lanes  and  has  determined  that  the 
28-foot  draft  threshold  for  mandatory 
use  of  the  DWTL  while  westbound 
provides  an  adequate  margin  of  safety. 
(3)  A  respondent  sought  confirmation 
that  under  special  circumstances,  i.e.. 
safety-related  reasons,  inbound  vessels 
could  transit  the  outbound  traffic  lane 
north  of  Alcatraz  Island  with  proper 
meeting  arrangements  and  notification 
to  Vessel  Traffic  Service  San  Francisco. 
This  understanding  is  correct  in  that 
deviations  from  both  this  section  and 
the  National  Vessel  Traffic  Services 
Regulation  (59  FR  36316,  July  15.  1994) 
may  be  authorized  provided  the 
requested  deviation  is  based  on  vessel 
handling  characteristics,  traffic  density, 
radar  contacts,  environmental 
conditions,  or  other  relevant  conditions, 
and  that  such  a  deviation  provides  a 
level  of  safety  equivalent  to  that 
provided  by  the  required  measure  or  is 
a  maneuver  considered  necessary  for 
safe  navigation  under  the 
circumstances. 

A  respondent  expressed  concern  at 
being  unable  to  safely  comply  with  the 
Southern  Pacific  Railroad  Bridge  RNA's 
restriction  against  low-visibility  transit 
when  transiting  from  east  to  west,  dm; 
to  lack  of  suitable  anchorages 
immediately  to  the  east  of  the  RNA.  A 
vessel  transiting  from  west  to  east  can 
comply  with  the  regulation  as  proposed 
because  a  vessel  is  capable  of  anchoring 
immediately  west  of  the  bridge  if 
visibility  is  less  than  1000  yards. 
However,  when  transiting  east  to  wt'>;t, 
the  nearest  suitable  anchorage  site  is 
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lorats<rafi|iiD)unafedy  t4  miles,  fiom  the 
hridH».  Bamd  oik  thi»  distance  and  tha 
limitations  on  manBiuerabilitV 
nxperifflued  in  the  w«stik)uiid.  apiiroauh 
to  the  tBMA.  the  Coast  Guard  has 
inodiiisd  ite  reguiation  t»  raflitvt 
procedures  to  b«  foiiovwed  when 
transiting  from  east  to  west.  Under  this 
modiftsd  prmisdura.  the  dtM.iiMon  to  not 
pTOceect- wiii.  be  made  in  time  to  permit 
t1nchorin^  until  visibility  improvesv 
A  respoudent  su^Hf^^^  uieetiiiH., 
crossing,  and.  ouertakiiig  sKoiiJd.be 
allowed  in  the  Richniund  Lari|j  Wharf 
Maneuvering- Araa  within  the 
Southampton  Shoal/Richxnond  Marhor 
KNA  bv  va&sel&  of  1£00  or  mora  gross, 
tonsor  tu§s  with  a  tow  of  1600  or  more 
gross-lens.  Vessels-currant ly  mset.  cross, 
and  overtake  in  the  Eii:hmond  Long 
Wharf  ManeuAfering  Area  tp  auoid  doing 
so  in. Southampton! Shoal  Channel. 
Richmond.  Biai^or  Entrance  Channel. 
andPointPotxeto  Reach;  the commenter 
contends  that  safety  would  be  reduced 
if  me«4ing(  srossing,  and  overtaiung  was 
restricted  in  the  RNA.  due  to  the 
consequent  increase  in  vessel  conflicts, 
in  other  areas  of  the  San  Francisco  Bay. 
By  including  the:  Richmond  Long  Wharf 
Maneuvering  area  as  part  of  the  no 
meeting,  crossing,  and  overtaking  zone 
within  this  RNA.  the  Coast  Guard  feels 
the  potential  for  an  oil  spill  or  other 
marine  casualty  is  significantly  reduced 
in  this  area  within  which  maneuvering 
room  is  .severely  limited.  The  Coast 
Guard  does  not  feel. that  any  diegradation 
in  vessel  safety  would  result  from 
lequiridg  vessel  meeting,  crossing,  and 
overtaking  situations  to  take  place 
outside  this  RNA.  because  impacted, 
wessets  bound  for  the  Richmond  Long 
Wharf  or  Richmond  Ihner  Harbor 
currently  coordlnalfe-their  movements 
and  if  necessary  slbw  their  transit  speed 
tt)  avoid' meeting  in  Southampton  Shoal 
Channel.  Richmond  Entrance  Channel, 
and  Pbint  Potrero  Reach  without  any 
impact  on  vessel  safbty.  The 
disadvantage  connected  with  any  delays 
that  may  be  experienced  by  vessels 
transiting  this  RNA  would  be  far 
outweighed  by  the  advantage  of  gains  in 
maritime  safety. 

A  final  commenter  requented 
exempt^oni  .'rom  the  reqiiia'ments  of  the 
RNAfl  to-ccjver  theoperations  of  a 
specified  vessel.  Other  than  registering 
a  gwieml  endorsement  of.  the 
rulemaking,  that  comment  did  not 
discuss  or  make  recommendations 
regarding- the  NPRM;  therefore,  the 
request  wi<l' he- answered  vin  separate 
correspondence. 

Regulatocy  Eva4uaUan 

This  negiiiationns  not  a  significant 
regulatory  acticm  under  Section  3(0  of 


Executive  Older  I2fi66.and  doe*  not 
require  an  assessment  of  potential  costs 
and' benefits  under  Section  eia^l;!)  of 
that  Oder.  It  has  been,  exempted  from 
review  bv  tha  Office  of  Management  and 
BudgBt  under  that  Order.  Lt  is  not 
signifiGflTt  under  tfte- regulatory,  policies 
and  procedures  of  the  Departtnent of 
Transportation  (DOT)  (44.  FR  11U40; 
February  ZR.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  bese  minimali  thata  full  Regulatory 
Evaluation  undw  paragraph  10(e)  of  the 
Department  of  Transportation  regulatory 
policies  and  proeediiree  is  unnecessary: 
At  this  time,  covered  vessels  voluntarily 
comply  with  the  majority  of  the 
procedures  and  restrictions  contained' in 
these  regulations,  and  rarely  if  ever 
experience  dfelhys  dne  to  the- high 
degree  of  coordination  providbd  by  the 
VTS.  Formally  manHbting  that  mariners 
follow  these  previmisly  voluntary 
requirements  will  not  have  more  than  a 
minimal' impact  on  any  party. 

Smali  Entities 

Under  the  Regulatory  Flexibility  A<:r 
(5  U.S.C.  60T  et  seq-li  the  Coast  Guard 
must  consider  whether  this  rultimaking 
would  have  significant  economic  impM:t 
on  a  substantial  number  of  .small' 
entJhes.  "Small  entities"  include 
independently  owned  and  operated 
sraal!  businesses  that  are  not  dominant 
in  their  field  and-thet  otherwise  qualify 
as  "small  business  concerns'  under 
sechon  3  of  the  Small  Business  Act(l'5 
U.S.C.  a32\:  TheCoast  Guard  expects 
the  economic  impact  of  the  regulation  to 
be  minimal  on  all  entities  since  it  makes 
mandatory  the  existing  voluntary 
practices.  Because  it  expects  the  impact 
of  this  rule  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will' not  have  a  significant 
economic  impact  on  a  substantial 
numberof  small  entities. 

OUectian  of  InfarmatioB 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etsnq.]. 

Federal  ism 

The  Cua.st  Guard  has  analyzed  this 
rule  ini accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  126.12  and  has  determined  that 
this  rule  dbes  not  have  sufficient 
federalism' implittations to  warrant  the 
preparation,  of  a.  FedaraUsm  Assessment. 

Environmental  Assessment. 

The  Coast  Guard  considered  the- 
enuironmantal  impact  of  this 
rulemaking  and  concluded  that,  under 
sm:t«on  2.8^2'.  of  Commandant 


Instruction  MilA4^i  IB,  this  rule  is 
categorically  SMcluded  from  further 
environmentai  documentation.  A 
Categorical  ExclusionOetenninatiou 
statement  has  been  prepared  and  placed 
in  the  rulemaking  ducket. 

A  Consistency  IJetemtination.  under 
the  Coastal  2U>ns  Management  Act  (.14 
U.S.C.  14»'il.  etstiqt).  has  been  prepared 
and  placed  in  the  rulemiiking  docktit 

List  of  Suftjects 

3 J  C¥B  Part  lfi2 

Navigation' (iwater)l  Waterways. 

3JCFRPart  165 

Uarhors.  Marine  safety.  Navigation 
(water);  Reporting  and  re<.ordkeeping 
requirements,  Se<;urity  mHasitrcs. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  parts  lJf»2  and 
165  of  title  33.  Code  of  Fedenil 
Regulations,  as  follows: 

PART  162— [AMENDED] 

1 .  The  authority  citation  ftir  part  162 
continues  to  read  as  follows; 

.\ulhority:  Xi  U.S.C.  12:)1:  49(:FK  1  4n. 

2.  Se<.tian  162:203  is  amended  by 
removing  paragraph  (a),  by 
redesignating  paragraph.s  (h)  through  (il) 
as  paragraphs  (a)  though  (c).  and  by 
revising  the  section  heading  to  read.is 
follows:  "Suisnn  Bay.  San  Joaquin 
River.  Sacramento  PQwer.  and 
connecting  waters.  GA." 

PAflT  166— {AMENOEOT' 

3.  The  authority  citation  for  part  U\5 
continues  to  read  as  follow.s: 

Aulhorit*:  33  U.S.G  12316  .SO  U.S.C.  191i; 
rS'CFR  Ii03-Kg).  «.04-t.  6,(»4-«i  and  1W»..S. 

49(:fr;i.46. 

4  A  new  1*^165.1114  is  added  to  read 
as  follows: 

§  165.1-11)^   San  Francisco  Bay  Regioir, 
Catitomia— regulated  navigation  area. 

(a)  ApplicabUiLy  This  .section  applies. 
to  all  ressels  unless  otherwise  suecilied. 

(h)  Deviationa.  The  Captain  of  the 
Port.  San  Frar.ci.sco  Bay,  or  the 
Cunimandiag  OfGcer..  Vessel  Traffic 
Serv  ice  San  Francisco,  asa 
representative  of  the  Captain  of  the  Fort, 
may  authorize  a  deviation  from  the 
requirements, of  this  mgiilalion  when>  it 
is  deemed  necessary  in  the  interests  oli 

safety. 

m  (c)  Rtiguiated Navigation  Areas. — III 

San FmmnscaBay BNA.  (i).The 

following  is,a  related  navigation 

areur— The. waters  bounded  by  a  line 

connecting  the  following  coordinoles, 

begiiuiingat: 


tons,  could  result. 


vessels  with  drafts  less  that  28  feet  are        the  nearest  suitable  anchorage  site  is 
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27«'47'18"N,  122''30'22"W;  thence  to 
37''48'55"N,  122''31'41"W;  thence  along 

the  shoreline  to 
37''50'38"N,  122»28'37"W;  thence  to 
37''50'59"N.  122°28'00"W;  thence  to 
37"'51'45"N.  122''27'28"W;  thence  to 
37''52'58"N,  122''26'06"W;  thence  to 
37»51'53"N,  122"'24'58"W;  thence  to 
37''51'53"N,  122<'24'00"W;  thence  to 
37''51'40"N,  122''23'48"W;  thence  to 
27''49'22"N,  122''23'48"W;  thence  to 
37'*48'20"N.  122''22'12"W;  thence  to 
37''47'02"N,  122°21'33"\V;  thence  to 
37''47'02"N,  122''23'04"VV;  thence  along 

the  shoreline  to  the  point  of 

beginning. 

Datum:  NAD  83 

(ii)  The  San  Francisco  Bay  RNA 
consists  of  the  following  defined  sub- 
areas: 

(A)  Golden  Gate  Traffic  Lanes.— [1] 
Westbound  traffic  lane:  Bounded  by  the 
Ck)lden  Gate  precautionary  area  and  the 
COLREGS  Demarcation  Line  (33  CFR 
80.1142),  between  the  separation  zone 
and  a  line  connecting  the  following 
coordinates: 

37»48'30"N.  122''31'22"W;  thence  to 
37''49'03"N,  122"'29'52"W. 

Datum:  NAD  83 

(2)  Eastbound  traffic  lane.  Bounded 
by  the  COLREGS  Demarcation  Line  (33 
CFR  80.1142)  and  the  Golden  Gate 
precautionary  area,  between  the 
separation  zone  and  a  line  connecting 
the  following  coordinates: 
37°47'50"  N,  122''30'48"  W;  thence  to 
37°48'30"  N,  122°29'29"  W. 

Datum:  NAD  83 

(5)  Golden  Gate  Separation  Zone:  The 
area  75  yards  each  side  of  a  line 
connecting  the  following  coordinates: 
37''48'08"  N,  122''31'05"  W;  thence  to 
37''48'46"  N,  122''29'40"  W. 

Datum:  NAD  83 

(B)  Golden  Gate  Precautionary  Area: 
An  area  bounded  by  a  line  connecting 
the  following  coordinates  beginning  at: 

37''48'30"  N.  122<'29'29"  W;  thence  to 
37'48'52"  N.  122''28'41"  W;  thence  to 
37''48'52"  N,  122'27'49"  W;  thence  to 
37''49'36"  N,  122°27'46"  W;  thence  to 
37°49'55"  N.  122°28'09"  W;  thence  to 
37''49'28"  N.  122<'28'45"  W;  thence  to 
37''49'03"  N,  122»29'52"  W;  thence 
returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(C)  Central  Bay  Traffic  Lanes.— {!) 
Westbound  traffic  lane:  Boimded  by  the 
Central  Bay  precautionary  area  and  the 
Golden  Gate  precautionary  area, 
between  the  Central  Bay  and  the  Deep 
Water  Traffic  Lane  separation  zones. 


(2)  Eastbound  traffic  lane:  Bounded 
by  the  Goldert  Gate  precautionary  area 
and  the  Central  Bay  precautionary  area, 
between  the  Central  Bay  Separation 
Zone  and  a  line  connecting  the 
following  coordinates,  beginning  at: 
37''48'41"  N.  122''25'17"  W;  thence  to 
37»48'50"  N,  122''26'14"  W;  thence  to 
37''48'52"  N,  122<'27'49"  W, 

Datum:  NAD  83 

(3)  Deep  Water  (two-way)  Traffic 
Lane:  Bounded  by  the  Central  Bay 
precautionary  area  and  the  Golden  Gate 
precautionary  area,  between  the  Deep 
Water  Traffic  Lane  and  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37°49'55"  N,  122»28'09"  W;  thence  to 
37"'50'36"  N,  122''27'12"  W;  thence  to 
37»50'47"  N,  122"'26'26"  W. 

Datum:  NAD  83 

(D)  Central  Bay  Separation  Zone:  The 
area  75  yards  each  side  of  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37''49'17"  N.  122»27'47"  W;  thence  to 
37"'49'35"  N,  122°25'25"  W. 

Datum:  NAD  83 

(E)  Deep  Water  Traffic  Lane 
Separation  Zone:  The  area  75  yards 
each  side  of  a  line  connecting  the 
following  coordinates,  beginning  at: 

37»49'36"  N.  122''27'46"  W;  thence  to 
37''50'22"  N,  122''26'49"  W;  thence  to 
37''50'25"  N,  122»26'22"  W. 

Datum:  NAD  83 

(F)  Central  Bay  Precautionary  Area: 
An  area  bounded  by  a  line  connecting 
the  following  coordinates,  beginning  at: 
37»48'41"  N.  122''25'17"  W;  thence  to 
37»49'32"  N,  122''25'13"  W;  thence  to 
37°50'25"  N,  122''26'22"  W;  thence  to 
37''50'47"  N,  122»26'26"  W;  thence  to 
37°51'04"  N,  122°24'58"  W;  thence  to 
37''51'53"  N.  122''24'58"  W;  thence  to 
37°51'53"  N,  122"'24'00"  W;  thence  to 
37''51'40"  N.  122°23'48"  W;  thence  to 
37''49'22"  N.  122''23'48"  W;  thence  to 
37''48'20"  N,  122''22'12"  W;  thence  to 
37047-02"  N,  122<'21'33"  W;  thence  to 
37''47'02"N.  122''23'04"W;  thence  to 
37''47'02"  N.  122"'23'04"  W;  thence 

returning  along  the  shoreline  to  the 
point  of  beginning. 

Datum:  NAD  83 

(2)  North  Ship  Channel  RNA.  The 
following  is  a  regulated  navigation 
area — The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37''51'53"  N.  122''24'58"  W;  thence  to 
37''54'15"  N,  122»27'27"  W;  thence  to 
37"'56'06"  N,  122''26'49"  W;  thence  to 


37°56'06"  N,  122''26'34"  W;  thence  to 
37°54'48"  N,  122'26'42"  W;  thence  to 
37''54'02"  N.  122''26'10"  W;  thence  to 
37''51'53"  N.  122"'24'00"  W;  thence  to 
returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(3)  San  Pablo  Strait  Channel  RNA. 
The  following  is  a  regulated  navigation 
area — The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37°56'06"  N,  122''26'49"  W;  thence  to 
37''57'26"  N,  122''27'21"  W;  thence  to 
38''00'48"  N,  122''24'45"  W;  thence  to 
38°01'54"  N.  122''22'24"  W;  thence  to 
38°01'44"  N,  122022'18"  W;  thence  to 
37''57'37"  N,  122''26'23"  W;  thence  to 
37''56'06"  N,  122''26'34"  W;  thence 

returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(4)  Pinole  Shoal  Channel  RNA.  The 
following  is  a  regulated  navigation 
area — The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
begirming  at: 

38''01'54"  N,  122°22'25"  W;  thence  to 
38''03'13"  N,  122°19'50"  W;  thence  to 
38''03'23"  N,  122"'18'31"  W;  thence  to 
38°03'23"  N,  122°18'29"  W;  thence  to 
38''03'05"  N,  122''19'28"  W;  thence  to 
38°01'44"  N,  122°22'18"  W;  thence 
returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(5)  Southern  Pacific  Railroad  Bridge 
RNA.  The  following  is  a  regulated 
navigation  area — The  water  area 
contained  within  a  circle  with  a  radius 
of  200  yards,  centered  on  38°02'18"  N. 
122°07'17"W. 

Datum:  NAD  83    • 

(6)  Southampton  Shoal  Channel/ 
Richmond  Harbor  RNA:  The  following, 
consisting  of  two  distinct  areas,  is  a 
regulated  navigation  area — 

(i)  The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37<'54'17"  N,  122''22'00"  W;  thence  to 
37''54'08"  N,  122°22'00"  W;  thence  to 
37°54'15"  N,  122°23'12"  W;  thence  to 
37°54'30"  N,  122°23'09"  W;  thence 

along  the  shoreline  to  the  point  of 

beginning. 

Datum:  NAD  83 

(ii)  The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37°54'28"  N,  122''23'36"  W;  thence  to 
37''54'20"  N,  122''23'38"  W;  thence  to 
37«54'23"  N,  122''24'02"  W;  thence  to 
37»54'57"  N,  122°24'51"  W;  thence  to 
37°55'05"  N,  122''25'02"  W;  thence  to 
37»54'57"  N,  122''25'22"  W;  thence  to 


I«7f8 
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37«54'0(r''l»f.  T22'2S'13"  W:  tftence  to 
37'53'W  IT.  PZ2'^5'22"  W'.  tftence  to 
37''55'30'' W,  T22r25'35"  W:  tftenre  to 
37''55"W'  pi;  TZTTmiO"  W;  tftence  to 
37"54'5'r'  N,  122"24  30"  W;  thenne  to 
37'54'30"  N.  122°24'00'  W;  thence 
returning  to  the  point  ofbeginnihg. 

Datum;.NADi83 

[7]'. Oakland MtabarRNA.  Thv 
folltmdng'  isc)  ragulatBd-.  navigaCian. 
area — The  waters  bounded  by  a  line 
comiBcting'the  following;cDoiriinat»s, 
begin  ningi  at: 

37''48(40t'  m.  Il22"lfl'58"  \W;  ttienceto 
37''48<30«'  K;  t22«2D'02"  W;  tfcenoe  tt> 
37''48(20('  N»  ia2*2T'00"  W;  thence  to 
37*'48<-L5<'  Ni  l'22*2r30"  W:  thenne  Xa 
37''48>'20<'  N>  li22"2ri'2"  W;  thence  to 
37"'48'2B<'  N;  122''ai'4fi"  W;  til«nc»to 
37''47'55"  N.  122°21'26"  W;  thence  to 
37''48'03"  N,  122''21'00"  W;  tftence  to 
37'>4r48''  N,  122''19'4ft"  W;, thence  to 
37''47'55''  N,  1;22''19!43"  W;  thence 

netuming' along  the  shoreline  to  the 

point  of  the  beginning. 

Datum:  NAD  83 

(d)  GiBneral  BeguIations.(\),A.gowat.- 
driven  vesaal  of  1600  oc  more  gcoss  tons, 
or  a  tug  with  a  tow.  of  1600  or  more 
gross  tons,  nowigatihg  within  the  EUMAs 
defined  in  paragraph  (c)  of  this  section, 
.shall  not  exceed  a  speed  of  15  knots 
through  the  water. 

(2)  A  power-driven  vesBef  of  11600  or 
more  gro&s  tons.,  or  a  tugwithia  tow  of 
1600  or  more  gross  tons,  navigating 
within  the  RNAs  defined  in.  paragraph 
(c)  of  this  section^  shall  have  its 
enginsi^  ready  Cod  immediate  maneuver 
and  shall  operate  its  engine{s)  in  a 
control  mode  and  on  fuel  that  will  allow 
for  an  immediate  response  toany  engine 
order,  ahead  or  astern,,  including 
stopping  its  engine(s)  for  an  extended 
period  of  time. 

(3)  The  master,  pilot  or  person 
directing.-the  movement  of  a  vessel 
within  the  RNAs  defined  in  paragraph 
(c)  of  this  regulation  shall  comply  with 
Rule  9  of  the  Inland  Navigation  Rules 
(INRs)  (33"tJ.S.C.  ZD09)  in  conjunctioa 
with  the  provisions  of  the  associated 
INRs. 

(e)  Specific  Regulations— (\)  San 
Francisco  Bay  RNA:  (\)  A  vessel  shall 
navigate  with  particular  caution  in  a 
precautionary  area,  or  inareae  neacthe 
terminations  of  traffic  lanes  or  channels, 
as  described  in  this  regulation. 

(ii)  A  power-driven  vessel  of  T600. or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  OT  more  gross  Pons,  shall: 

(A)  use  the  appropriate  traffic  Ibne 
and' proceed  in  the  general  direction  of 
traffic  flow  forthat  Ihne*. 

(B1  uwtft»OBntral  Bay  Deep  Water 
Traffic  Lane  if  easrtbound with  a  draft  of 


45  fbet*  or  greetor  or  westbound  with*  8' 

draf!' of  2*  fceft  or  grwtw: 

(O'not  enter  tfte-Central'  BbyDeep 
Water  Traffic:  La ne- when- anotfter  power- 
driven  vessel  of  WOO  or  more-grofw  twnff 
or  tug  with  a- tow  of  IWO  or  more  gros* 
tons  is^naiugating  theneinwhen  either 
vessel  is: 

(1)  carrying  oertffla dangerous  oaqjoes. 
(as  denoted  in  section  160.203  of  this 
subchapter); 

(2)  anvyingbuiW petroleum  productis; 
or 

(J))atHnk  vessel  in baliast-i£suchi 
entcy  would  rosult!  in  meeting;  crosaing;. 
or  overtakioK'the  otheit  veassll 

(D)  normaUy  join' or  leave  a< traffic 
lane  at  the  termination  of  the  lane;  but 
when  joima§  or  leaving  from  either 
side,  shall  do  seal  as  small  an  angle  to 
the  general  diraction  of  tiaffic  How  a» 
practicable; 

(E)  so  far  as  practicable  keep  clear  of 
the  Central  Bay  Separetixm  Zone  and  the 
Deep  Water  Lane  Separation  Zone; 

(F)  not  croaa  a  traffic  lana  separation 
zone  unless  crossing,  joining,  or  leaving' 
a  traffic  lane. 

(2)  Finole  Shoal  Channel  RNA:  UMhe 
use  of  Pinole  Shoaf  Channel  RNA  is 
reserved  for  navigation  of  vessels  with 
a  draft  greater  than  20  feet  or  tuga  with 
tows  drawing  more  than  2D  feet  Vessels 
drawing  liess  than  20  feet  arenot 
permitted  withixr  this  RNA.  and  are 
prohibited  from  crossing iLat  any  point. 

(ii)  A  powerrdriven  vessel  of  1600  or 
more  gross  tons  or  a  tug.  with  atow  of 
1600  or  more  gross  tons  shall  not  enter 
Pinole  Shoal  Channel  RNA  when 
another  power-drivea  vessel  of  IfiOO  or 
more  gross  tons  or  tugfwith  a  tow.  of 
1600  or  more  gross  tons  is  navigating 
therein  when-either  vessel  is:. 

(A)  carrying, certain  dangerous  cargoes 
(as  denoted  in  section  1-60.203  of  this 
subchapter); 

(B)  carryingbulk  petroleum  prodiictS: 
or 

(C)  a  tank  vessel  in  ballast  if  such 
entry  would  result  in  meeting,  crossing, 
or  overtaking, the  other  vessel. 

(iii)  Vessels  permitted  to  use  this 
channel  shall  proceed  at  a  reasonable 
speed'  so  as  not  to  endanger  other 
vessels  or  interfere  with  any  work 
which  may  become  necessary  in 
maintaiiring.  surveyings,  or  buoying  the 
channel,  and  they  shall' not  anchor  in 
the  channel  except  in  casvof  a  deviation 
authorized,  under  paragraph  (b)  of  this 
section. 

(iv)  This  paragraph  shall  not  be 
construed  as  prohibiting  any  necessary' 
use  of  the  channel  by  any  public  vessels 
while  engaged  in  official  duties,  or  in 
emergencies  by  pilot  boats. 

Ci]  Souttienr  Pacific  Railroad  Bridge 
(RSAI:  (iJ'When  visibility  is  lesstftan 


1000  yardi  withirr  the- Southern  Piacific 
Railroad  Btidge  RNA,  a  powerrdriven 
vessel  of  1600  or  more  gross  tons,  or  a 
tug  with  a  ttiw  of  1600  or  more  gross 
tons: 

(A)  When  eastfooiind;  shell  not  transit 
through  the  RNA. 

(B)i  When  westbound: 

(1)  IDUringperixxfc  of  reduced 
visibility  and  immediately  prior  to 
passing  NevM  York  Point,  the  master,, 
pilots  or  person. directing.the  movement 
of  a  vessel  shall  obtain  a  report  of 
visibility  conditions  within.the  RNA. 

(2)  If  visibility  within  the  RNA  is  less 
than  1000  yards,  the  vessel  shall  not 
transmit' the  RNA.  Vessels  prevented 
from  transiting  due  to  Ibw  visibility 
shall  not  proceed  past  Mallard  Island 
until  visibility  improve*  to  greater  than 
lOOOyard^  within  the  RNA. 

(3)  If  a.  transit  between  New  York 
Point  and  the  Southern  Pacific  Railroad 
Bridge  has  commenced,  and  the 
visibility  subsequently  should  became 
less  than  1000  yards,  the  master,  pilot, 
or  person  directing  the  movement  of  a 
vessel  shall  comply  with  paragraph  (b) 
of  this  section  and  may  proceed;  taking 
alli  further  appropriate  actions- in  the 
interest  of  safety. 

(ii)  Visibility  is  considered,  to  be  LOOOi 
yards  or  greater  when  both  the  following 
geofpaphical  points  can  be  seen  from 
the  Southern  Pacific  Railroad  Bridge: 

(A)  The  Port  of  BbneciaPier,  and 

(B)  The  Shell  Martinez  Pier. 

(4)  Southampton  ShodfRichmond 
Harbor  BNA:  A  powerMiriven:  vessel  of 
1600  or  more  grosatons.  or  a  tng  with 
a  tow  of  1600  or  more  gross  tons,  shall; 
not  enter  Southampton  Shoali'Richraond 
Harbor  RNA  when  another  powei^ 
driven  vessel  of  1600  or  more  gross  tons, 
or  a  tug  with  a  tow  of  1600  or  more 
gross  tons,  is  navigating  therein,  if  suuh 
entry  would  rosulP in  meeting,  crossing, 
or  oveitaking  the  other  vessel. 

(5)  Oakland'HarborRNA:  A  power- 
driven  vessel  of  1600  or  more  gross  tons 
or  a  tug  with  a  tow  of  1600  ormore 
gross  tons  shall  not  enter  the  Oakland 
Harbor  RNA  when  another  power- 
driven  vessel  of  1600  or  more  gross  tons, 
or  a.tug  with  atow  of  1600  or  more 
gross  tons,  is  navigating  therein,  if  such 
entry  would  result  in  meeting,  crossing, 
or  ovartakiug  the  other  vessel. 

&A.  AppeUMum.. 

RfHir.  Admiral,  i'.S,  Coast  GtiarH.  Conrwnndtin. 

Eleventh  GoastGuard.Distdct 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  83-6-68898;  FRL-5165-51 

Approval  arKl  Promulgation  of 
Implementation  Plans;  CalHomia  State 
implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  Bay  Area 
Air  Quality  Management  District 
(BAAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
comf>ounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  organic  liquid  bulk 
plants  and  terminals,  surface  coating  of 
miscellaneous  metal  parts  and  products, 
aerospace  assembly  and  component 
coating  operations,  fiexible  and  rigid 
disc  manufacturing,  gasoline  bulk 
terminals,  gasoline  bulk  plants,  and 
gasoline  delivery  vehicles.  One  of  the 
rules  concerns  the  submittal  of  VOC  and 
NOx  emissions  data  to  the  district. 
Thus,  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on  June 
2. 1995  unless  adverse  or  critical 
comments  are  received  by  May  3, 1995. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco.  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW., 

Washington.  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 


Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  92123-1095. 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street.  San 

Francisco.  CA  94109. 
FOR  FURTHER  INFORilATION  CONTACT: 
Helen  Liu,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1199. 

SUPPI.EIICNTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include  the  following 
BAAQMD  rules:  Rule  8.6,  Organic 
Liquid  Bulk  Terminals  and  Bulk  Plants, 
Rule  8.19,  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products, 
Rule  8.29,  Aerospace  Assembly  and 
Component  Coatings  Operations,  Rule 
8.33.  Gasoline  Bulk  Terminals  and 
Gasoline  Delivery  Vehicles.  Rule  8.38, 
Flexible  and  Rigid  Disc  Manufacturing, 
Rule  8.39,  Gasoline  Bulk  Plants  and 
Gasoline  Delivery  Vehicles,  and  Rule 
2.1,  Section  429.  Emissions  Statement. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  September  28.  1994,  except 
for  Rule  8.6,  which  was  submitted  on 
May  24. 1994,  and  Rule  2.1,  Section 
429.  which  was  submitted  October  19, 
1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Francisco-Bay  Area.  43  PR  8964,  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31,  1982,  California 
requested  under  section  172  (a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222).  On  May  26. 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  above  districts* 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 


ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendmwits  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  1 72(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Bay  Area  is  classified  as 
moderate^;  therefore,  this  area  was 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadhne. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  24. 
1994.  September  28,  1994,  and  OtJtober 
19, 1994,  including  the  rules  being  acted 
on  in  this  notice.  This  document 
addresses  EPA's  direct-final  action  for 
the  BAAQMD  rules  cited  above. 
BAAQMD  adopted  Rule  8.6  on  February 
2, 1994,  Rule  8.19,  Rule  8^8,  and  Rule 
2.1,  Section  429  on  June  15, 1994,  and 
Rule  8.29,  Rule  8.33,  and  Rule  8.39  on 
June  1,  1994.  These  submitted  rules 
were  found  to  be  complete  on  July  14, 
1994  (Rule  8.6),  on  November  22, 1994 
(Rules  8.19,  8.29,  8.33,  8.38,  8.39),  and 
on  December  1, 1994  (Rule  2.1,  Section 
429).  These  rules  were  found  complete 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  d-'R  part  51 
Appendix  V  '  and  are  being  finalized  for 
approval  into  the  SIP. 

Rule  8.6  controls  volatile  organic 
compounds  (VOC)  emissions  from 
transfer  operations  at  non-gasoline 
organic  liquid  bulk  plants  and 
terminals.  Rule  8.19  limits  the  VOC 
emissions  horn  the  coating  of 
miscellaneous  metal  parts  and  products. 
Rule  8.29  limits  the  emission  of  VOCs 
from  the  surface  preparation  and  coaling 
of  aerospace  components  and  cleanup  of 
aerospace  coating  equipment.  Rule  8.33 


'  Among  olher  thingi.  tbe  prc^ajnemlmenl 
guidancs  consists  of  those  portions  of  tbe  propo««d 
Post- 1987  ozone  and  carbon  monoxide  policv  that 
concern  RACT.  52  FR  4S044  (November  24,  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Claiiftcstioa  to 
Appendix  D  of  Novembar  24, 1987  Fadanl  Register 
Notice"  CBlue  Book)  (noiice  of  avafbbility  was 
published  in  tbe  Federal  Repsrer  on  May  25.  I98Sh 
and  the  existing  control  technique  guideiioas 
(CTGs). 

2  The  Bay  Area  has  retained  its  designatioD  of 
nonattainment  and  was  dassifted  by  oparation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  5S  FR  56694 
(Novembers,  1991). 

'  EPA  adopted  the  compieieness  criteria  on 
February  16.  1990  (SS  FR  5830)  and.  pumtant  to 
section  110(li)(11(.\)  of  the  CAA.  revised  the  criteria 
on  Aujpist  26,  1991  (56  FR  42316). 


I  rainc  LarTB  irea5»TtK)una  wirn  a  aran  or      (n;v/i7-  lu  vvnvn  viMuiiwy  i:«  «?>.>  mou 


DILLirVU    V^\7VC   WIV-I^ 


«ut^\^ia«La  1 


•,^Lr««i«j«T  Lrivi0ii^iif  B-xurc; 


«ur«^lILlUl      ICV>111<I./1 


<jg^  ^f\y^i_  J  f  suios  H/r 


un  /luj^usT  ^f>,  i?rfi  |3f»  rw  ^^rivi. 


16800  Federal  Register  /  Vol.  60.  No.  63  /  Monday.  April  3.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  63  /  Monday.  April  3.  1995  /  Rules  and  Regulations  1 680 1 


controls  VOC  emissions  from  transfer 
operations  at  gasoline  bulk  terminals. 
Rule  8.38  limits  the  emission  of  VOCs 
from  the  manufacture  of  flexible  and 
rigid  magnetic  data  storage  discs.  Rule 
8.39  controls  VOC  emissions  from 
transfer  operations  at  gasoline  bulk 
plants.  Rule  2.1.  Section  429  requires 
certain  VOC  and  NOx  facility  owners  to 
report  VOC  and  oxides  of  nitrogen 
(NOx)  emissions  data  annually  to  the 
district.  VOC  and  NOx  emissions 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  the  Bay 
Area's  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  in  response  to  EPA's  SIP- 
Call  and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  Hnal  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  j>olicy.  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rule  8.19  is  entitled  "Control  of  Volatile 
Organic  Emissions  from  Existing 
Stationary  Sources — Volume  VI:  Surface 
Coating  of  Miscellaneous  Metal  Parts 
and  Products"  |EPA-450/2-78-015|. 
The  CTG  entitled  "Control  of 
Hydrocarbons  from  Tank  Truck 
Gasoline  Loading  Terminals"  [EPA- 
450/2-77-026)  applies  to  Rule  8.6  and 
Rule  8.33.  The  CTG  entitled  "Control  of 
Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants"  IEPA-450/2-77-035I 
applies  to  Rule  8.6  and  Rule  8.39.  The 


CTG  entitled  "Control  of  Volatile 
Organic  Compound  Leaks  from  Gasoline 
Tank  Trucks  and  Vapor  Collection 
Systems"  (EPA-450/2-7ft-05l]  applies 
to  Rule  8.33  and  Rule  8.39.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  and  in  "Model  Volatile  Organic 
Compound  Rules  for  Reasonably 
Available  Control  Technology."  Office 
of  Air  Quality  Planning  Standards.  June 
1992.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

BAAQMD's  submitted  Rule  8.6, 
Organic  Liquid  Bulk  Terminals  and 
Bulk  Plants  includes  the  following 
significant  changes  from  the  current  SIP: 

•  The  mass  emission  limit  for  bulk 
terminals  was  lowered  from  0.65  lb/ 
1000  gallons  to  0.17  lb/1000  gallons, 

•  Mass  emission  limits  were  added 
for  bulk  plants  (0.35  lb/1000  gallons) 
and  for  deliveries  to  storage  tanks  (0.17 
lb/1000  gallons), 

•  The  rule  now  covers  liquids  with 
vapor  pressures  greater  than  0.5  psia. 

BAAQMD's  submitted  Rule  8.19, 
Surface  Coating  of  Miscellaneous  Metal 
Parts  and  Products  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Exemptions  include  compliant 
powder  coatings  and  low  usage 
coatings, 

•  Certain  coatings  with  limits  that 
exceed  the  VOC  content  limits  in  the 
CTG  are  allowed.* 

•  Petition  requirements  for  low  usage 
and  specialty  coatings  are  introduced, 

•  Emission  reduction  credits  must  be 
adjusted  to  reflect  federal  RACT. 

BAAQMD's  submitted  Rule  8.29. 
Aerospace  Assembly  and  Component 
Coating  Operations  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  low  usage  coating  exemption  is 
200  gallons  per  facility  per  calendar 
year, 

•  Operations  that  use  less  than  20 
gallons  of  coating  in  any  calendar  year 
are  exempt  from  certain  recordkeeping 
requirements. 

•  The  abatement  efficiency  for  control 
of  emissions  from  non-compliant 
coatings  must  be  at  least  85%, 

•  Petition  requirements  for  low  usage 
coatings  are  introduced. 


*EPA  has  determined  that  emissions  resulting 
from  the  higher  limits  do  not  represent  a  signiHcant 
difference  from  the  allowable  emissions  under  the 
applicable  CTG  standards  and  that  they  fall  within 
the  •■i%  Rule"  in  the  Blue  Book.  The  "5%  Rule" 
allows  states  to  depart  from  a  CTG  standard  upon 
a  demonstration  that  the  departure  results  in  "no 
significant  difference"  in  emissions  (i.e.  less  than 
S%  from  the  CTG  allowable). 


BAAQMD's  submitted  Rule  8.33. 
Gasoline  Bulk  Terminals  and  Gasoline 
Delivery  Vehicles  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  emission  limit  for  vapor 
recovery  systems  was  lowered  from  0.55 
lb/1000  gallons  to  0.08  lb/1000  gallons. 

•  Test  methods  were  updated. 
BAAQMD's  submitted  Rule  8.38, 

Flexible  and  Rigid  Disc  Manufacturing 
includes  the  following  major  elements: 

•  Total  control  efficiency  must  be  at 
least  85%  for  disc  coating  and  polishing 
lines, 

•  Coating  mixing  operation 
requirements  specify  dimensions  and 
materials  for  the  vats. 

BAAQMD's  submitted  Rule  8.39, 
Gasoline  Bulk  Plants  and  Gasoline 
Delivery  Vehicles  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  emissions  limit  for  vapor 
recovery  systems  was  lowered  from  0.55 
lb/1000  gallons  to  0.50  lb/1000  gallons, 

•  Test  procedures  were  either  added 
or  updated. 

BAAQMD's  submitted  Rule  2.1. 
Section  429,  Emissions  Statement 
includes  the  following  major  issue: 

•  Certain  VOC  and  NOx  facility 
owners  are  required  to  report  emissions 
data  annually  to  the  district. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
BAAQMD's  Rule  8.6.  Organic  Liquid 
Bulk  Terminals  and  Bulk  Plants.  Rule 
8.19.  Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products.  Rule  8.29. 
Aerospace  Assembly  and  Component 
Coatings  Operations,  Rule  8.33. 
Gasoline  Bulk  Terminals  and  Gasoline 
Delivery  Vehicles.  Rule  8.38.  Flexible 
and  Rigid  Disc  Manufacturing.  Rule 
8.39.  Gasoline  Bulk  Plants  and  Gasoline 
Delivery  Vehicles,  and  Rule  2.1.  Section 
429,  Emissions  Statement  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 


publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  TTiis 
action  will  be  effective  June  2.  1995 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  aciion  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
sub.sequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
ac;tion  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  June  2,  1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities,  5  U.S.C. 
S§  603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50,000.  SIP 
approvals  under  sections  110  and  301(a) 
and  subchapter  I,  part  D  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  adion.  The  CAA 
forbid.s  FPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  SubjecU  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  oi;ganir 
compounds. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Dirnctor  of 
the  Federal  Register  on  July  1. 1982 

Dated:  February  15,  199^ 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  1.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED! 

1.  The  authority  citation  for  Part  52 

continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (19';)(i)(B). 
{199)(i)(A)(5).  (202)  introductory  text. 
and  (202)(i)  to  read  as  follows: 

§52.220    klentlfication  of  plan. 

(c)*   *   * 

(197)  *    •    • 

(i)*    •    • 

(B)  Bay  Area  Air  Quality  Management 
District. 

(7)  Rule  8-6.  adopted  on  February  2. 
1994. 

•  «         •         •         « 

(199)  *    •    • 

(A)«   '    * 

(5)  Rules  8-29.  8-33.  and  8-39. 
adopted  on  June  1,  1994.  and  Rules  8- 
19  and  8-38,  adopted  on  June  15, 1994. 

•  •        •        •         * 

(202)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  October  19, 1994,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
Di.strict. 

(J)  Rule  2-1,  adopted  on  June  15, 
1994. 
»        *        •        •         • 

IFR  Doc.  95-8042  Filed  3-31-95;  8  45  ami 
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40  CFR  Part  52 
nL104-1-6697a;  FRL-615»-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTJON:  Direct  final  rule. 

SUMMARY:  On  November  28, 1994.  the 
State  of  Illinois  submitted  a  Slate 
Implementation  Plan  (SIP)  revision 
request  to  the  United  States 


Environmental  Protection  Agency 
(USEPA)  for  Marine  Vessel  Loading  as 
part  of  the  Slate's  15  percent  (%)  Rate 
of  Progress  (ROP)  Plan  control  measures 
for  Volatile  Organic  Matter  (VOM) 
emissions.  A  final  approval  action  is 
being  taken  because  the  submittal  meets 
all  pertinent  Federal  requirements.  The 
control  measures  require  marine 
terminals,  from  May  1  through 
September  15,  to  operate  a  vapor 
collection  and  control  system  which 
achieves  a  95%  control  efficiency.  This 
type  of  control  is  not  required  as 
Reasonably  Available  Control 
Technology  (RACT)  under  the  Qean  Air 
Act,  and  is  therefore  not  subject  to  the 
same  RACT  stringency.  In  the  proposed 
rules  section  of  this  Federal  Register. 
USEPA  is  proposing  approval  of  and 
soliciting  public  comment  on  this 
requested  SIP  revision.  If  adverse 
comments  are  received  on  this  action, 
USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
rerponse  to  this  action  in  a  final  rule  on 
the  related  proposed  rule  which  is  being 
published  in  the  proposed  rule<  section 
of  this  Federal  Register.  A  second 
public  comment  period  will  not  be  held. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  This  final  rule  is  effective  June 
2,  1995,  unless  an  adverse  comment  is 
received  by  May  3. 1995.  If  the  effective 
date  of  this  action  is  delayed  due  to 
adverse  comments,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  and  USEPA "s  analysis 
(Technical  Support  Document)  are 
available  for  inspection  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (It  is 
recommended  that  you  telephone 
RosanneM.  Lindsay  at  (312)353-1151 
before  visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.. Elmer  Bortzer.  Chief,  Regulation 
Development  Section.  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Rosanne  M.  Lindsay  at  (312)  353-1151 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Stale  Submittal 

On  November  28,  1994,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  SIP  revision  request 
which  amends  35  III.  Adm.  Code  Parts 
218  and  219.  to  include  control 
measures  for  the  loading  of  marine 
vessels  and,  in  addition,  eliminates  the 


applies  to  Rule  8.6  and  Rule  8.39.  The         5%  from  the  CTG  allowable). 
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exemption  for  barge  loading  from  the 
"non-control  technique  guideline" 
Subparts,  for  the  Chicago  and  Metro- 
East  "severe"  and  "moderate"  ozone 
nonattainment  areas.  In  doing  so.  lEPA 
believes  that  these  control  measures,  in 
part,  will  reduce  VOM  emissions 
enough  to  meet  the  15%  ROP 
requirements.  As  required  by  section 
182(b)  of  the  Clean  Air  Act  (the  Act), 
affected  States  must  submit  a  Plan  to 
reduce  1990  VOM  emissions  by  15%  by 
1996. 

Illinois  estimates  that  the  15% 
reductions  required  for  Chicago  and  the 
Metro-East  are  equivalent  to  250  tons 
per  day  (TPD)  and  27  TPD.  respectively, 
of  which  controls  from  marine  vessel 
loading  will  contribute  1.3  TPD  (1%) 
and  11.82  TPD  (44%).  respectively. 

II.  Analysis  of  State  Submittal 

The  requirements  of  the  rule  apply  to 
sources  (marine  terminals)  that  load  or 
are  permitted  to  load  gasoline  or  crude 
oil  to  marine  vessels  during  the  Illinois 
ozone  season  (May  1  through  September 
15).  The  rule  does  not  apply  to  the 
fueling  of  marine  vessels  or  the  transfer 
of  liquids  from  one  marine  vessel  to 
another  marine  vessel. 

The  rule  control  requirements  specify 
that,  unless  an  owner  or  operator 
chooses  an  alternative  control  option 
(i.e..  Section  218/219.762.  subsection 
(c)).  the  owner/operator  shall  equip  each 
terminal  with  a  vapor  collection  and  a 
control  system  that  results  in  overall 
VOM  reductions  of  at  least  95  percent 
by  weight  during  loading,  is  maintained 
to  prevent  leaks,  odors,  and  fumes,  and 
has  been  certified  by  the  Coast  Guard. 

Further,  subsection  (b)  requires  that 
from  May  1  through  September  15. 
gasoline  or  crude  oil  cannot  be  loaded 
unless  they  are  equipped  with  vapor 
collection  equipment  certified  by  the 
Coast  Guard,  are  capable  of  being 
connected  to  the  terminals  vapor 
collection  system,  and  are  vapor-tight. 
Vapor-tightness  requires  that  the  owner 
or  operator  of  a  marine  vessel  either 
present  documentation,  prior  to  loading 
to  show  that  a  leak  test  (Method  21,  40 
CFR  pari  60,  appendix  A)  was  passed  in 
the  preceding  12  months,  or  be  subject 
to  a  leak  test  during  the  last  20%  of 
loading  with  documented  results. 
Failing  the  test  prohibits  subsequent 
loading  of  the  marine  vessel  until  such 
time  that  the  repair  has  been  made  and 
the  documentation  provided.  Where 
loading  of  a  marine  vessel  takes  place 
with  a  vacuum-assisted  vapor  collection 
system  (See  218/219.762,  subsection 
(b)(3)A)).  the  marine  ves.sel  is  not 
required  to  provide  evidence  of  a  leak 
te<t  or  be  subject  to  one  during  loading. 


In  subsection  (c),  the  rule  li.sts  three 
alternatives  to  the  requirements  under 
subsections  (a)  and  (b):  (1)  Operation  of 
the  control  system  can  be  performed  in 
accordance  with  Federal  regulations 
pursuant  to  sections  112(d)  or  183  (f)  of 
the  Clean  Air  Act;  (2)  reductions 
equivalent  to  those  listed  in  appendix  E 
of  the  rule,  through  a  federally 
enforceable  emission  reduction  plan:  or 
(3)  an  alternative  control  plan  approved 
by  USEPA  in  a  federally  enforceable 
permit  or  as  a  SIP  revision.  Compliance 
with  this  rule  is  required  by  May  1. 
1996. 

Note:  A  federally  enforceable  emission 
reduction  plan  may  include  reductions  Croni: 
(a)  The  shut  down  emission  units  and 
withdrawal  of  permits;  (b)  over-control  of 
other  emission  units;  or  (c)  prohibition  of 
loading  activity  of  gasoline  or  crude  oil 
during  the  control  period.  Such  provisions 
will  be  incorporated  into  a  permit  as 
federally  enforceable  conditions  where 
applicable.  Compliance  with  this  rule  is 
required  by  May  1.  1996. 

All  marine  terminals,  except  those 
complying  with  alternative  control 
requirements,  are  required  to  certify 
compliance  upon  initial  start-up  or 
upon  a  change  in  the  compliance 
method.  Testing  and  monitoring, 
recordkeeping  and  reporting  procedures 
are  also  required  and  apply  during  the 
regulatory  control  period.  Those  sources 
with  alternative  control  requirements 
must  maintain  daily  throughput  records. 
All  records  will  be  maintained  for  a 
period  of  3  years. 

The  control  requirements,  compliance 
certifications,  testing  and  monitoring, 
recordkeeping  and  reporting 
requirements  specified  in  the  rule,  are 
appropriate  as  they  apply  to  all  sources 
that  load  gasoline  or  crude  oil  into 
marine  vessels  (i.e.,  there  is  no 
minimum  threshold  of  applicability). 

The  Illinois  rules  in  no  way  infringe 
upon  the  U.S.  Coast  Guards  jurisdiction 
and  regulations,  and  similarly,  the  U.S. 
Coast  Guard  requirements  do  not,  in  any 
way.  relieve  a  marine  terminal  from 
obtaining  the  appropriate  permits  from 
lEPA,  or  restrict  lEPA's  authority  to 
inspect  or  enforce.  Further,  the 
reductions  required  by  these  rules  do 
not  interfere  with  required  reductions 
which  result  from  compliance  with  any 
other  Federal  controls  or  measures 
included  in  the  Illinois  SIP. 

III.  Final  Rulemaking  Action 

The  USEPA  has  undertaken  its 
analysis  of  the  marine^  vessel  loading 
revision  request  based  on  a  review  of 
the  materials  presented  by  lEPA  and  has 
determined  that  this  SIP  revision 
request  is  approvable.  Because  USEPA 
considers  this  action  noncontroversial 


and  routine,  we  are  approving  it  today 
without  prior  proposal. 

These  rules,  applicable  to  the  Chicago 
and  Metro-East  St.  Louis,  amend  35  III. 
Adm.  Code  Part  211  Subpart  B,  amend 
Sections  218/219.101  and  218/219.106. 
add  Subpart  GG  to  Parts  218  and  219, 
including  Appendix  E,  and  amend 
Sections  218/210.920.  218/219.940.  218/ 
219.960.  and  218/219.980. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  requested  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
June  2, 1995,  unless  adverse  or  critical 
comments  are  received  by  May  3,  1995. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rule  that 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  June  2.  1995. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  ruv  ision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must' 
prepare  a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  propo.sed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 


entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  1 10  and 
.  subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA., 
427  U.S.  246.  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  2,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Sub)ects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  reference. 

Dated:  February  9,  1995. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(106)  to  read  as 
follows: 

§  52.720    Identification  of  plan. 

•         *         »         »         » 

(c)*   *   • 

(106)  On  November  23.  1994.  the 
State  submitted  amended  marine  vessel 
loading  rules  which  consisted  of  revised 
definitions,  and  revisions  to  the  Ozone 


Control  Plan  for  the  Chicago  and  Metro- 
East  St.  Louis  areas. 

(i)  Incorporation  by  reference. 

Illinois  Administrative  Code,  Title  35: 
Environmental  Protection.  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  211:  Definitions  and  General 
Provisions.  Subpart  B:  Definitions. 
Sections  211.3480  Loading  Event  and 
211.3660  Marine  Vessel  added  at  18  III. 
Reg.  166769,  effective  October  25,  1994; 
Sections  211.3650  Marine  Terminal,  and 
211.6970  Vapor  Collection  System,  and 
Section  211.6990  Vapor  Control  System 
amended  at  18  III.  Reg.  16769.  effective 
October  25,  1994. 

(B)  Part  218:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Chicago  Area,  Subpart  A;  General 
Provisions,  Sections  218.101  Savings 
Clause  and  218.106  Compliance  Dates 
amended  at  18  III.  Reg.  16392.  effective 
October  25.  1994;  Subpart  GG:  Marine 
Terminals.  Sections  218.760 
Applicability,  218.762  Control 
Requirements,  218.764  Compliance 
Certification,  218.766  Leaks,  218.768 
Testing  and  Monitoring,  and  218.770 
Recordkeeping  and  Reporting  added  at 
18  111.  Reg.  16392,  effective  October  25, 
1994;  Appendix  E:  List  of  Affected 
Marine  Terminals  amended  at  18  III. 
Reg.  16392,  effective  October  25.  1994. 

(C)  Part  219:  Organic  Material 
Emissions  Standards  and  Limitations  for 
the  Metro-East  Area.  Subpart  A;  General 
Provisions.  Sections  219.101  Savings 
Clause  and  219.106  Compliance  Dates 
amended  at  18  111.  Reg.  16415,  effective 
October  25. 1994;  Subpart  GG:  Marine 
Terminals,  Sections  219.760 
Applicability.  219.762  Control 
Requirements,  219.764  Compliance 
Certification.  219.766  Leaks,  219.768 
Testing  and  Monitoring,  and  219.770 
Recordkeeping  and  Reporting  added  at 
18  111.  Reg.  16415,  effective  October  25, 
1994. 

(PR  Doc.  95-8044  Filed  3-31-95;  8:45  am) 
BILUNG  CODE  W40-60-P 


40  CFR  Part  52 

nL91-1 -6279a;  FRL-5169-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  Stales  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  approves  the  site- 
specific  State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 


of  Illinois  on  January  25. 1994,  for 
Quantum  Chemical  Corporation's 
(Quantum)  facility  located  in  Morris. 
Illinois.  This  site-specific  SIP  revision 
alters  certain  Reasonably  Available 
Control  Technology  (RACT)  regulations 
contained  within  35  Illinois 
Administrative  Code  (lAC)  Part  218  as 
they  apply  to  specific  units  or  plants 
within  this  facility.  This  approval  is 
based  upon  sufficient  demonstration 
that  factors  relating  to  this  facility  are 
substantially  and  significantly  different 
from  those  relied  upon  in  adopting  35 
lAC  Part  218,  and  that  these  factors 
warrant  a  corresponding  adjustment  of 
this  facility's  RACT  requirements.  The 
submittal  was  reviewed  for 
completeness,  and  was  found  to  be 
complete  on  March  21. 1994.  The 
rationale  for  this  approval  is  set  forth  in 
this  final  rule;  additional  information  is 
available  at  the  address  indicated  below. 
In  the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  requested  SIP  revision. 
If  adverse  comments  are  received  on 
this  direct  final  rule,  USEPA  will 
withdraw  this  direct  final  rule  and 
address  the  comments  received  in  a 
subsequent  final  rule  on  the  related 
proposed  rule  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register.  No  additional 
opportunity  for  public  comment  will  be 
provided.  Unless  this  direct  final  rule  is 
withdrawn  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 

DATES:  This  final  rule  is  effective  June 

2,  1995  unless  notice  is  received  by  May 

3,  1995  that  someone  wishes  to  submit 
adverse  comments.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  USEPA  s 
technical  analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Mark  J.  Palermo  at  (312)  886-6082 
before  visiting  the  Region  5  Office.) 

U.S.  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Written  comments  should  be  mailed  to: 
J.  Elmer  Bortzer,  Chief.  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

A  copy  of  this  SIP  revision  is  also 
available  for  inspection  at:  Office  of 
Air  and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102). 
room  1500,  U.S.  Environmental 
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Pro»«:l«jii  AfjWKrv.  401  M  Street.  SW.. 

Washin^R.  DC  20460 
FO«  f  tmTM6«  IHf  OWdATIOH  CONTACT: 
Mnrk  )  Palermo  (312)  8«5-6t)3f>. 

SUPK^MENTArrr  IM=OMfUTI0«: 

I.  Background^Smnmary  of  Sttbrnittal 

On  January  25. 1994.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  site-spetific  SIP 
revision  request  for  Quantum's  Morris. 
Illinois  facility.  This  site-specific  SIP 
revision  would  relax  the  Volatile 
Organic  Material  (VQM)  emission 
reduction  requirements  for  the  polymer 
manufacturing  units  and  cooling  water 
towers  at  this  facility. 

The  Quantum  facility  is  located  in 
Auk  Sabia Township,  Cruody  County. 
Aux  Sable  Township  was  added  to  the 
Chicago  ozone  nonattainment  area,  with 
an  effective  date  of  January  6,  1992.  The 
Chicago  ozone  nonattainment  area  is 
covered  by  the  RACT  requirements 
contained  within  35  lAC  Part  218.  The 
site-specific  SIP  revision  submitted  on 
January  25.  1994.  seeks  relaxation  of 
these  raquiremaats  as  they  apply  to 
specific  units  or  plants  within  the 
Quantum  facility. 

The  Quantum  facility  in  Morris, 
liliaois  is  an  integrated  petroleum 
manufacturing  complex  that  includes- 
manufacturing  operations  classified  as 
organic  chemical  manufacturing 
(Standard  Industrial  Code  |SIC|  2869) 
and  polymer  manufacturing  (SIC  2821). 
The  site-specific  SIP  revision  is 
confined  to  VOM  (VOM.  as  defined  by 
the  State  of  Illinois  is  identical  to 
'volatile  organi<;  compounds"  |VOC|,  as 
dflftned  by  tt»e  USEPA)  emission 
sources  associated  with  polymer 
manufacturirtg  and  water  cooling.  In  the 
polymer  manufacturing  processes, 
plastic  resios  are  synti:besized  in  closed, 
high  pressure  reactor  units  from  feed 
stocks  of  «thai>e.  propane,  and  butane. 
During  the  synthesis  prot:ess.  sonae  of 
the  VOM  are  entrained  within  the 
polymer  resins.  These  entrained  ga.ses 
are  emitted  to  the  atmosphere  with  the 
conveying  air  at  numerous  exhaust 
points. 

The  site-specific  SIP  revision  seeks  an 
adju.sted  standard  for  three  plants  at  the 
Quantum  faclKty:  the  Low  Density 
Polvpthylene  (LDPE)  Plant:  the  Linear 
Low  Density  Polyethylene  (I.LDPE) 
Plant;  and  the  Polypropylene  Plant.  The 
site-specific  SIP  revision  also  seeks  an 
adjusted  standard  for  six  water  cooling 
lowers  at  the  facility. 

The  STte-specilk  SIP  revision  would 
alter  apphcatton  of  regulations  found 
within  two  sections  of  the  Chicago  area 
RACT  rules.  These  are  sections  218.96ti 
and  218.986  of  the  35  lAC.  The  rulvs  in 


•wction  21W.1I66  addre.ss  miscHhmeotts 
organic  chemical  manufatitning 
proces.ses  (3S  lAC;  Subpart  RR),  and  the 
rules  in  section  218.986  address  "other" 
VOM  emission  somces  (35  lAC:  Subpart 
TT).  The  request  for  an  adjusted 
starnlard  from  section  218.966  deals 
solely  with  the  requirements  found  in 
subsections  (a)  and  (b).  which  require  a 
reduction  of  VOM  emissions  of  at  least 
81  porcerrt  oi  an  uhtrmative  (Tjr.trol  plan 
which  has  been  apprm-ed  by  the  IFPA 
and  the  USEPA.  The  request  for  an 
adju.sted  standard  from  section  218.9fl6 
deals  with  the  requirements  fbtmd  in 
subsection*  (a),  (b),  and  (c).  whi(4i 
require  an  81  percent  reduction  rn 
uncontrolled  VOM  emissions,  an 
independent  requirement  for  coating 
lines  (not  applicable  in  this  case),  or  an 
alternative  control  plan  which  has  been 
approved  by  the  lEPA  and  the  USEPA. 
The  adjusted  standard  would  pertnin 
to  VOM  emission  soun:es  from 
Quantums  poly^ner  plants'  finishing 
and  storage  units  with  the  affected  units 
defined  as  follows: 

(1)  LDPE  Plant: 

(a)  Spin  Driers— total  of  4  spin  driers, 
one  for  each  line; 

(b)  Blenders — total  of  18  bler»ders,  BL- 
1  through  BL-18.  and  associated 
bfigfi  Iters: 

(c)  Storage  and  Car  l.oadinf — total  of  17 
silos,  car  loading  facilities,  ainl 
assotualed  bagfihers: 

(2)  LLDPE  Plant: 

(a)  Pellet  Driers— total  of  2  spin  dr>eTs. 
one  for  each  fine: 

(b)  Blender*— total  of  12  blenders.  4  for 
line  »5  (B1^13  through  BL-16)  and  8 
for  line  »6  (BL-30  throu^  BL-37). 
aitd  associated  bagfi  Iters; 

(c)  Multipass  Separators — total  of  4 
multipass  separators.  2  at  the  booster 
blower  and  2  at  car  loading  Cat:ilities. 
and  associated  bagfi Iters: 

(d)  S<;alp€)ra*ors  and  Hopper  Cars — total 
of  4  scalperators  and  2  bagfilters  at  car 
loading  fnciUtie&: 

(3)  Polypropylene  Plant: 

(a)  Pellet  Driers — total  of  4  spin  dryers. 
one  for  each  line; 

(b)  Blenders— total  of  7  blenders  and 
associated  bagfilters;  and 

(c)  Storage  and  Car  Loading — total  of  24 
silos,  car  loading  facilities,  aiwl 
as.sociated  bagfiUars. 

In  addition,  the  adjusted  standard 
would  pertain  to  the  followiug: 

(1)  Non-conlact  cooling  water  towers  at 
the  Ethylene  Plant,  LDPE  Plant. 
Polypropylene  Plant,  Utilities  Area, 
and  Process  Research  Area:  and 

(2)  Process  cooling  water  tower  ul  the 
Ethylene  Oxide/Ethylene  GKcoi 
Plant. 

Tlte  SIP  revision  defines  the  current 
npenrtions  at  the  sources  listed  abn\f  to 


be  RACT  with  no  additional  VOM 
emission  redaction  needed  to  meet  the 
requiremerrtsof  35  I  AC  sections  218.960 
and  219.9«6.  • 

In  addition  V>  the  above,  the  SIP 
revision  requires  Quantum  to  rxwnply 
with  the  following  at  the  LDPE  Plant: 

(1)  VOM  concent  rat  torts  from  the 
LDIt  finishing  operations,  measure*!  at 
the  discharge  of  the  fabric  filters  (during 
normal  operation  in  which  two 
production  lines  are  rumiing  through 
one  bagfilter).  aiay  not  exceed  2.S0  parts 
per  million  bv  we^t: 

(2)  VOM  concentrations  from  LDPE 
spin  dryers  may  not  exceed  .SOO  parts 
per  million  by  weight: 

(3)  Quantum  shall  conduct  testing  in 
accordance  with  35  I  AC  section  218.10.S 
to  deterraioe  VOM  <:oncentrations  from 
the  LDPE  finishing  operation  and  spin 
dryers  upon  written  request  by  the  lEI^A 
or  upon  a  significant  diange  in  LDPE 
product  or  operation  that  may  in'^reas*- 
VOM  emissions:  and 

(4)  Quantum  shall  maintain  o})eration 
ret:ord.s.  as  specified  in  an  operating 
permit,  that  idenlif>  any  significant 
changes  in  LDPE  produtU  or  ojieratitm 
that  may  increase  VOM  emissions. 

The  adjusted  standards  described 
above  were  adopted  by  the  Illinois 
Pollution  Control  Board  on  October  7. 
1993.  and  effective  on  Ot;tol)er  7.  1993. 

In  support  of  the  SIP  revision  and 
adjusted  standard.  Quantum  and  lEPA 
note  that  the  particular  type  of  polymer 
manufacturing  employed  at  the  Morris. 
Illinois  facility  was  not  considered 
during  the  promulgation  of  Part  218  of 
35  lAC  and  was  not  reviewed  by  the 
USEPA  in  the  preparation  of  the  Control 
Technology  Guideline  (CTG)  upon 
which  RACT  for  the  polymer 
manufacturing  industry  was  basHd.  It  is 
noted,  however,  that  the  USEPA  did 
review  this  type  of  polymer 
manufacturing  during  the  development 
of  the  New  Source  Performance 
Standard  (NSPS)  for  this  source 
category.  "The  NSPS  for  this  sourc<! 
category  exempts  (40  CFR  Part 
60..56(Kg))  vent  streams  from  controls 
where  VOM  t^noentrations  are  less  than 
0.1  pen:eol  by  weight.  The  emission 
sources  for  which  Quantum  has 
requested  an  adjusted  standard  have 
vent  stream  VOM  concentrations  below 
0.1  percent  by  weight. 

Quantum  commissioned  a  study  to 
review  possible  emission  control 
strategies  and  costs  for  the  low-VOM 
concentration  emission  sources 
associated  with  the  polymer 
manufacturing  units.  This  study 
considered  nine  possible  control 
technologies,  inchiding  carbon 
adsorption,  absorption,  condensation, 
thermal  incinemtion,  catahlic 


incineration,  regenerative  thermal 
incineration,  flaring,  and  use  of  a  low 
pressure  product  separator  or  degassing 
extruder.  The  carbon  adsorption, 
absorption,  and  condensation 
technologies  were  found  to  be 
technically  infeasible.  The  remaining 
control  technologies,  although 
considered  to  be  technically  feasible, 
were  found  to  be  economically 
unacceptable,  with  costs  ranging  from 
$7,270  per  VOM  ton  reduction  for 
regenerative  thermal  incineration  to 
$183,110  per  VOM  ton  reduction  for 
flaring.  An  additional  drawback  to  the 
incineration  technologies  is  the 
increased  emission  of  oxides  of 
nitrogen,  which  Quantum  and  the  lEPA 
believe  may  add  to  the  formation  of 
downwind  ozone. 

Quantum  and  the  lEPA  agree  that, 
under  normal  operating  procedures, 
little  or  no  VOM  should  be  emitted  from 
the  non-contact  cooling  towers.  In  the 
case  of  the  single  contact  cooling  tower, 
which  cools  process  water,  the  VOM 
emissions  are  contended  to  be  negligible 
due  to  the  high  solubility  and  low  vapor 
pressure  (less  than  1  millimeter  Hg  at 
ambient  temperatures)  of  ethylene 
glycol,  which  is  the  primary  VOM  to  be 
included  in  the  cooled  water.  Water 
sampling  has  also  shown  a  small 
concentration  of  ethylene  oxide,  with  an 
expected  emission  rate  of  3.4  tons  per 
year  under  normal  operating  conditions. 
Therefore,  total  VOM  emissions  fron] 
the  contact  cooling  tower  are  expected 
to  be  minimal. 

II.  USEPA  Analysis  of  Submittal 

Review  of  the  emissions  data 
provided  in  Attachment  A  and  Exhibit 
E  ("Economic  Analysis  and  Technology 
Review  For  Control  of  VOM  Emissions 
From  Polyolefin  Finishing  and  Storage 
Units")  of  the  SIP  revision  submittal 
shows  that  the  majority  of  the  VOM 
emissions  occur  at  the  LDPE  Plant.  This 
plant  accounts  for  94.1  percent  of  the 
annual  VOM  emissions  from  the 
polymer  manufacturing  operations  at 
this'  facility.  At  the  LDPE  Plant,  nearly 
all  VOM  emissions  are  associated  with 
vent  emissions  from  spin  dryer  and 
blending  operations,  with  the  emissions 
from  the  blending  operations 
dominating. 

The  lEPA  and  Quantum  have 
correctly  interpreted  the  implications  of 
the  emission  limits  specified  for  vent 
streams  in  the  NSPS  standard.  Review 
of  process  flow  and  emissions  data 
contained  in  Attachment  A,  Exhibit  E, 
and  Exhibit  C  ("LDPE  Synthesis 
Simplified  Process  Flow  Diagram")  of 
the  submittal  show  that  most  of  the 
VOM  emissions  from  the  LDPE  Plant 
occur  at  vent  streams.<Jiven  the  low 


density  of  VOM  in  the  vent  streams,  less 
than  0.1  percent  by  weight,  these 
emissions  would  be  exempted  if  the 
NSPS  is  assumed  to  equivalent  to  RACT 
for  this  facility.  It  is  the  opinion  of  the 
USEPA  that  this  is  the  case  given  the 
current  nature  of  the  NSPS  for  this 
source  type  and  the  lack  of  other  VOM 
control  analyses  specificly  representing 
RACT.  h  should  be  noted  that  the  VOM 
emission  limits  adopted  by  the  State  for 
this  source  would  limit  emissions  to 
levels  below  the  NSPS  cutoffs  specified 
for  vent  streams. 

The  remaining  emissions  from  storage 
and  loading  operations  and  from  water 
cooling  towers  can  not  be  exempted 
under  the  NSPS  exemption  specified  by 
Quantum  and  the  State.  It  is  noted, 
however,  that  these  emissions  are 
expected  to  total  to  less  than  10  tons 
VOM  per  year.  Given  the  small  total  of 
these  emissions  and  the  high  cost  of 
control,  in  excess  of  $7,500  per  ton  of 
VOM  controlled,  the  USEPA  agrees  that 
the  current  operations  at  this  facility 
may  be  assumed  to  be  RACT. 

Based  on  the  State's  submittal,  the 
USEPA  approves  this  site-specific 
revision  to  the  Illinois  SIP. 

Procedural  Background 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  USEPA  is 
publishing  a  separate  document  in  this 
Federal  Register  publication,  which 
constitutes  a  "proposed  approval"  of  the 
requested  SIP  revision  and  clarifies  that 
the  rulemaking  will  not  be  deemed  final 
if  timely  adverse  or  critical  comments 
are  filed.  The  "direct  final"  approval 
shall  be  effective  on  June  2,  1995,  unless 
USEPA  receives  adverse  or  critical 
comments  by  May  3, 1995. 

If  USEPA  receives  comments  adverse 
to  or  critical  of  the  approval  discussed 
above,  USEPA  will  withdraw  this 
approval  before  its  effective  date  by 
publishing  a  subsequent  Federal 
Register  document  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  rulemaking  notice.  Please  be 
aware  that  USEPA  will  institute  another 
comment  period  on  this  action  only  if 
warranted  by  significant  revision  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  today's  action. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received, 
USEPA  hereby  advises  the  public  that 
this  action  will  be  effective  on  June  2, 
1995. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 


Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  fham  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
goveriunent  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  netv  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.C't. 
1976):  42  U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  2, 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purpose  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 
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List  of  SiAject*  in  40  CF*  Part  52 

EnvinMMDental  ptrotection.  Air 
pollution  cvBtrol.  Hydrocarboos, 
Incoipocatiaa  by  refarance.  Oaone, 
VolatiLa  orgaok.  compouiul&. 

Dated:  FebnMry  23,  T9«6. 
Rabert  Spria^v. 
Acting  fUfgHHtal  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  RegulaTiont  ts  amendad  as 
follows: 

PART  S2— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follovrs: 

Aulhor%:  42  U.S.C  7i01-7671q. 

Subpart  O— flnnols 

2.  Section  52.720  is  amended  by 
adding  pataf^aph  (cUtOA)  to  read  as 
tollows: 

§52.720    WantmeaWon  o«  plan. 

(108)  On  January  25, 1994.  the  Stat« 
submitted  a  revision  to  its  ozona  State 
Implementation  Plan  (SH*)  for  Quantum 
Chemical  Corporation's  facility  kicated 
in  Morris.  Aax  SaWe  Township,  Grundy 
County.  Illinois.  !t  grants  an  adjusted 
standard  from  Parts  35  niinois 
Adininistrahon  Code  (lAC)  21S.966  and 
218.986  as  they  apply  to  sfwcific  uiaits 
orpiants  within  this  £at:ility. 

(i)  Incorporation  by  refereace. 

(A)  Illmots  Pollution  Control  Board 
Final  Opimon  and  Order.  AS  92-14, 
adopted  on  October  7.  1993.  and 
effeclive  on  October  7.  1993. 

FR  Do<;.  95-8038  Fil»»d  .V31-95;  8:45  i«n| 
BILLING  COOC  <6M  «»  » 


poWic  irtspectitin  dming  normal 
business  trours  at  the:  Environmental 
Protection  Agency.  Air  Branch.  726 
Mrrraesota  Avenua.  Kansas  City,  Kansas 

eeitn. 

FOfl  FURTHER  IMFORliATION  CONTACT:  Josh 
Toppat  (913J  551-7606. 
SUPM.CMENTARV  INFORMATiOM:  In  FR  Doc. 
94-20737  in  die  F«derai  Begiater  of 
AugiASt  24, 1994  (59  FR  43480).  the 
subnuscioa  date  in  $  52.ia20(c)(79)  of 
"September  za  1991."  should  have 
been  "November  20. 1991." 

List  of  Subjects  in  40  CF«  Part  52 

Envirooaentai  protection.  Air 
pollution  oontroL  Hydrocarhofvs, 
IncorporaiioQ  by  reference. 
IntergovefamentaJ  relatioas.  Ozone. 
Reporting  and  Moord  keeping 
requirements.  Volatile  crganic 
compounds. 

Dfltod:  March  3,  1»»5. 
Willinn  Rice, 
Acting  Ifegiona!  Administnitor. 

CorrediiHi  of  Pt^Ucathm 

Accordinglv.  the  regulations 
published  at  59  FR  4348t)  on  August  24. 
1994.  are  corrected  as  Wlows: 

§52.t320    fCorractad] 

On  page  43481.  in  the  second  column, 
in  §52.1320,  in  paragraph  (cH79) 
introductory  text,  in  the  last  line,  the 
date  "September  20"  is  corrected  to  read 
"November  20". 

IFK  Dt)c.  95-7748  Filed  3-31-fl5:  8.45  ami 
BiLUMa  ceoc  Maa-«a-^ 


40  CFfi  Part  52 

(MO-9-1  6878;  FRL-«t«0-7] 

Approval  and  Pr onoutgation  of 
lmplemeT>t8t*«o  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protet;tiou 

Agency  (EPA). 

action:  Final  rule;correc,tion. 

SUMMARY:  ThLs  document  corpects  the 
submission  date  for  material  submitted 
by  the  Slate  of  Missouri  in  the  final  rule 
published  cm  August  24.  1994  wliich 
approved  revisions  to  the  Missouri  State 
Implementation  Plan.  Missouri 
submitted  administrative  amendments 
to  rule  lOCSR  10-6.030  which 
renumber  and  reorganize  sectiorjs 
within  that  rule. 
EFFECTIVE  l>ATE:  April  3.  1995. 
ADDRESSES:  Copies  of  the  documents 
relative  to  this  action  are  available  for 


40  CFR  Part  52 

[TX-10-1-«223a;  FRL-6171-tl 

Approval  and  Promulgation  of  Air 
Quality  Imptementatton  Ptans;  Texas; 
Revision  to  t^e  State  Implementation 
Plan  (SIP)  Addressing  Visrtjte 
Emissiorrs 

AGENCr:  EnvTTonraental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMMAV:  This  action  approves  a 
revision  to  the  Texas  SIP  addressing 
visible  emissions.  The  pwrpoee  of 
approving  ttiis  revisioa  is  to  enable  the 
visible  wnissions  provisions  of  Texas 
Regulation  I  to  become  fwierally 
enfcxtcceble. 

DATES:  This  final  rule  wiH  become 
effective  on  June  2,  1995.  unless  adverse 
or  critical  conrments  are  received  by 
May  3, 1995.  If  the  effective  date  is 
delayed,  timely  notice  wi^l  he  published 
in  the  Federal  Hcgister  (FR). 


ADDRESSiS:  Written  comanents  on  ^is 
action  should  be  addressed  to  Mr, 
Thomas  H.  DigRS,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  availaWe  for 
public  inspection  during  normal 
business  hours  at  t+ie  fcdlowing 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  tnth  the 
appropriate  office  at  least  24  hours 
before  the  visitirtg  day. 
U.S.  Environmental  Protection  Agency, 

Region  6.  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  Suite  700. 

Dallas.  Texas  75202-2733. 
U.S.  Environmental  Protection  Agency. 

Air  and  Radiation  Docket  and 

Infofmalian  Geoter.  401 M  Street, 

SVV..  Washington,  DC  20460- 
Texas  Natural  Resource  Conservation 

Coamnission,  P.O.  Box  13087.  Austin, 

Texas  78711-3087. 
FOR  HJimtEfi  INfORMATION  CONTACT:  Mr. 
Mark  Salher  or  Mr.  Bill  Deese.  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
USEPA  Region  6,  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733,  teiephooe 
(214)865-7214. 

SUPPLEMENTARY  INFORMATION: 

Analysis  of  Siate  Subinissiaiis 

A.  Procedural  Backgroimd 

The  Clean  Air  Act  (CAA)  requires 
states  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  CAA 
similarly  p«yvides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  CAA  must  be  adopted  by 
siich  slate  after  reasonabie  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  of  the  CAA  and  57  FR  13565). 
The  EPA's  completerwss  criteria  fc>r  SIP 
submittals  are  ssA  out  at  40  Code  of 
Federal  Regulations  (CFR)  part  51. 
appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

The  State  of  Texas  held  pubhc 
hearings  on  February  1-2,  1989,  May  17, 
1990,  M^  21-22,  1992,  ar»d  on  Mardi 
17,  1993,  to  entertain  public  comment 
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on  the  proposed  revisions  to  the  visible 
emissions  |2rovisioas  in  Texas 
Regulation  L  FoUowio^  the  pidilic 
hearings  and  consideration  of  hearing 
comments,  the  revisions  were  adopted 
by  the  State  and  suhmiUed  by  the 
Governor  to  the  EPA  by  cover  letters 
dated  August  21, 1989,  January  29, 
1991,  October  15, 1992.  and  August  4, 
1993.  Each  package  has  been  deemed 
complete  in  accordance  with  40  CFR 
part  51,  appendix  V. 

B.  Visibie  Emissions  Requinmvtnts  in 
Texas  ReguJatJon  I 

T^is  action  approves  the  \isible 
emissions  requirements  of  Texas 
Regulation  I  into  the  Texas  SIP.  The 
provisions  of  Regulation  I  being 
approved  in  this  action  regarding  visible 
emissions  set  opacity  limitations  for 
grandfathered  and  new  stationary  x-ents. 
gas  flares,  motor  vehicles,  railroad 
locomotives,  ships,  structures  and  all 
other  unspecified  sources.  Compliance 
test  methods  (e.g.  test  method  9  from  40 
CFR  part  60,  appendix  A)  and 
recordkeeping  requirements  are  also 
specified  in  the  visible  emissions 
provisions,  including  requirements  for 
continuous  emissions  monitoring 
systems.  In  addition,  this  action 
approves  certain  requirements  that  must 
be  met  for  the  approval  of  alternate 
opacity  limitations.  For  details 
regarding  the  visible  emissions 
requirements  being  appro\'ed  in  this 
action,  please  refer  to  the  Technical 
Support  Document. 

Final  Action 

This  final  action  approves  revisions  to 
Te.xas  Regulation  I  addressing  visible 
emissions.  These  revisions  update  the 
Texas  SIP  and  strengthen  the  provisions 
of  Texas  Regulation  I.  The  revisions 
v^'ere  submitted  by  the  Governor  to  the 
EPA  by  letters  dated  August  21,  1989, 
January  29,  1991,  October  15, 1992  and 
August  4, 1993. 

Tne  EPA  has  reviewed  these  revisions 
to  the  Texas  SIP  and  is  approving  them 
as  submitted.  The  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
shotild  adverse  or  critical  comments  be 
filed.  Thus,  this  action  will  be  effective 
June  2, 1995,  unless  adverse  or  critical 
comments  are  received  by  May  3. 1995. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 


conuneats  received  uill  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  ser\  ii^  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  seoood  commeat  period  on 
this  action.  Any  parties  interested  in 
conamentipg  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
actioQ  will  be  effective  June  2, 1995. 

Nothing  in  this  action  should  be 
construed  as  perraittiog  or  allowing  or 
establishing  a  precedent  tor  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SI?  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  retevant 
statutory  and  regulatory  requirements. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Ad. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  p4x>posed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
pioCt  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  ajid 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-Slate  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  C^A 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
lUnion  Electric  Co.  v.  US.  E.PJ\.,  427 
U.S.  246, 256-66  (1976);  42  U.S.C. 
section  7410(aM2)). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  Judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  2, 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  iudidal 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enfioKje  its  requirements  ^see  section 
307(b«2)). 

Exemlive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  IJom  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  p«)tection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recojdkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Note:  Incorporation  t>v  r?ierei)ce  of  llie  SIP 
for  the  State  of  Texas  was  approv«d  bv  the 
Director  of  the  Federai  Kegistor  on  fulv  1. 
1982. 

Dated:  Man  h  3. 1995 
!«■£  N.  5«g^aw. 
Regional  Admin istralor. 

40  CFR  part  52  is  amended  as  follows: 

PAfiT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401-767]<|. 

Subpart  SS — Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

§  52.2270    Identitication  of  plan. 

*         *        «         *         * 

(c)*   *   • 

(94)  Revisions  to  the  Texas  SIP 
addressing  visible  emissions 
requirements  were  submitted  by  the 
Governor  of  Texas  by  letters  dated 
August  21,  1969.  January  29,  1991. 
October  15,  1992  and  August  4,  1993. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Texas  Air  Control 
Board  (TACB),  R^ulation  L  Section 
111.111,  "Requirements  for  Specified 
Sources;"  Subsection  lll.lll(aMfirst 
paragraph)  under  "Visible  Emissions;" 
Subsections  lll.lll(a)(lMfiret 
paragraph),  lll.lll(aKl)(A), 
lll.lll(a)(l)(BJand  lll.lll(a)(lHE) 
under  "Stationary  Vents;"  Subsection 
lll.lll(b)(first  paragraph)  under 
"Compliance  Determination 
Exclusions;"  and  Sut>sections 
111.113(first  paragraph),  111.113(1). 
111.113(2),  and  111.113(3)  under 
"Alternate  Opacitv  Limitations."  as 
adopted  by  the  TACB  on  June  16, 1989. 

(B)  TACB  Board  Order  No.  89-03.  as 
adopted  by  the  TACB  on  June  16, 1989. 

(C)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I.  Section 
111.111,  "Requirements  for  Specified 
Sources:"  Subsections  111.111(a)(4)(A) 
and  lll.lll(a)(4)(B)(i)  under  "Railroad 


relative  to  this  action  are  available  for         in  the  Federal  Register  (FR). 


17,  ^99^,  to  entertain  public  commeirt 
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Locomotives  or  Ships;"  Subsections 
111. 111(a)(5)(A)  and  lll.lll(a)(5)(B)(i) 
under  "Structures;"  and  Subsections 
111.111(a)(6)(A)  and  lll.lll(a)(6)(B)(i) 
under  "Other  Sources,"  as  adopted  by 
the  TACB  on  October  12. 1990. 

(D)  TACB  Board  Order  No.  90-12.  as 
adopted  by  the  TACB  on  October  12, 
1990. 

(E)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I,  Section 
111.111,  "Requirements  for  Specified 
Sources:"  Subsections  111.111(a)(1)(C). 
111.111(a)(1)(D).  111. lll(a)(l)(F)(first 
paragraph).  lll.lll(a)(l)(F)(i). 
lll.lll(a)(l)(F)(ii).  lll.lll(a)(l)(F)(iii). 
lll.lll(a)(l)(F)(iv),and 
111.111(a)(1)(G)  under  "Stationary 
Vents;"  Subsections  lll.lll(a)(2)(first 
paragraph),  111.111(a)(2)(A). 
111.111(a)(2)(B).  and  111.111(a)(2)(C) 
under  "Sources  Requiring  Continuous 
Emissions  Monitoring;"  Subsection 
lll.lll(a)(3)(first  paragraph)  under 
"Exemptions  from  Continuous 
Emissions  Monitoring  Requirements;" 
Subsection  111.111(a)(4),  "Gas  Flares," 
title  only;  Subsection  lll.lll(a)(5)(first 
paragraph)  under  "Motor  Vehicles;" 
Subsections  111.111(a)(6)(A), 
lll.lll(a)(6)(B)(first  paragraph). 
lll.lll(a)(6)(B)(i)and 
lll.lll{a)(6)(B)(ii)  under  "Railroad 
Locomotives  or  Ships"  (Important  note, 
the  language  for  111.111(a)(6)(A)  and 
lll.lll(a)(6)(B)(i)  was  formerly  adopted 
as  111.111(a)(4)(A)  and 
lll.lll(a)(4)(B)(i)  on  October  12,  1990); 
Subsections  111.111(a)(7)(A), 

1 1 1 . 1 1 1  (a)(7)(B)(first  paragraph), 
lll.lll(a)(7)(B)(i)and 
lll.lll(a)(7)(B)(ii)  under  "Structures" 
(Important  note,  the  language  for 
111.111(a)(7)(A)  and  lll.lll(a)(7)(B)(i) 
was  formerly  adopted  as 
111.111(a)(5)(A)  and  lll.lll(a)(5)(B)(i) 
on  October  12. 1990);  and  Subsections 
111.111(a)(8)(A).  lll.lll(a)(8)(B)(first 
paragraph),  lll.lll(a)(8)(B)(i)  and 
lll.lll(a)(8)(B)(ii)  under  "Other 
Sources"  (Important  note,  the  language 
for  111.111(a)(8)(A)  and 
lll.lll(a)(8)(B)(i)  was  formerly  adopted 
as  111.111(a)(6)(A)  and 
lll.lll(a)(6)(B)(i)  on  October  12. 1990). 
as  adopted  by  the  TACB  on  September 
18.  1992. 

(F)  TACB  Board  Order  No.  92-19,  as 
adopted  by  the  TACB  on  September  18. 
1992. 

(G)  Revisions  to  Texas  Air  Control 
Board  (TACB).  Regulation  I.  Section 
111.111,  "Requirements  for  Specified 
Sources;"  Subsections 
lll.lll(a)(4)(A)(first  paragraph). 
lll.lll(a)(4)(A)(i).  lll.lll(a)(4)(A)(ii). 
and  111.111(a)(4)(B)  under  "Gas 
Flares."  as  adopted  by  the  TACB  on 
June  18. 1993. 


(H)  TACB  Board  Order  No.  93-06.  as 
adopted  by  the  TACB  on  June  18. 1993. 
.  (ii)  Additional  material. 

(A)  TACB  certification  letter  dated 
July  27. 1989.  and  signed  by  Allen  Eli 
Bell.  Executive  Director.  TACB. 

(B)  TACB  certification  letter  dated 
January  9, 1991,  and  signed  by  Steve 
Spaw.  Executive  Director.  TACB. 

(C)  TACB  certification  letter  dated 
October  1. 1992.  and  signed  by  William 
Campbell.  Executive  Director.  TACB. 

(D)  TACB  certification  letter  dated 
July  13.  1993,  and  signed  by  William 
Campbell.  Executive  Director.  TACB. 

[FR  Doc.  95-8040  Filed  3-31-95:  8:45  ami 
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40  CFR  Part  300 

IFRL-6181-6] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  a  site  from 

the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Independent  Nail  Superfund  site  in 
Beaufort.  South  Carolina  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  South  Carolina  have  determined 
that  all  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  South  Carolina  have  determined 
that  remedial  actions  conducted  at  the 
site  to  date  remain  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  April  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  L.  Tanner,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  345  Courtland  Street,  NE., 
Atlanta.  GA  30365.  404/347-7791. 
SUPPLEMENTARY  INFORMATION:  The  site  tO 
be  deleted  from  the  NPL  is: 
Independent  Nail  Suf>erfund  Site, 

Beaufort.  South  Carolina 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  January  13, 1995  (60 
FR  3189).  The  closing  date  for 


comments  on  the  Notice  of  Intent  to 
Delete  was  February  13, 1995.  EPA 
received  no  comments  during  this 
period. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.66(c)(8)  of  the  NCP  states  that  fund- 
financed  actions  may  be  taken  at  sites 
deleted  from  the  NPL.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  cost  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste. 

Dated:  March  24. 1995. 
John  H.  Hankinson, 
Regional  Administrator. 

40  CFR  Part  300  is  amended  as 
follows: 


PART  30a-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  Section  105,  Pub.  L  96-510.  94 
Stat.  2764,  42  U.S.C.  9605  and  sec.  311(c)(2). 
Pub.  L.  92-500  as  amended,  86  Stat.  865.  33 
U.S.C  1321(c)(2):  E.O.  12316,  46  FR  42237: 
E.O.  11735.  38  FR  21243. 

Appendix  B  [Amended] 

2.  Appendix  B  Part  300  is  amended  by 
removing  the  entry  for  Independent  Nail 
Superfund  Site.  Beaufort,  South 
Carolina. 

[FR  Doc.  95-8026  Filed  3-31-95:  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1043  and  1084 
[Ex  Parte  No.  MC-223] 

Electronic  Filing  of  Surety  Bonds, 
Trust  Fund  Agreements,  Insurance 
Certificates,  and  Cancellations 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commission  modifies  its 
regulations  to  permit  the  electronic 


wiujoraw  lae  iinai  aaion.  aij  puoac 


cnauenged  later  in  proceedings  to 


and  lll.lll(a)(4](B)(i)  under  "Railroad 
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filing  of  surety  bonds,  trust  Aind 
agreements,  certificates  of  insurance  and 
cancellations.  The  availability  of 
electronic  filing  oonstitutes  an 
additional  option;  insurers  desiring  to 
continue  to  file  the  prescribed  printed 
forms  may  do  so.  The  electronic  filing 
option  siumJd  asfdst  insurers  that  make 
large  numbers  of  filings  and  permit  the 
Commission  to  process  these  fliings 
more  efficiently. 

EFFECTIVE  DATE;  "Hi is  rule  is  effective 
May  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Burke,  (202)  927-5520,  or 
James  W.  Greene  (202)  927-5612.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721). 

SUPPLEMENTARY  INFOfttlATION:  By  notice 
of  proposed  rulemaking  (NPR)  served 
December  6. 19^.  and  published  at  59 
FR  62705  (19941.  we  pn^osed  rules  to 
provide  for  the  electronic  filing  of  surety 
bonds,  trust  fund  agreements, 
certificates  of  insurance  and 
canceilatioits.  Comments  were  receiv<ed 
from  10  interested  parties,'  all  of  which 
generally  favored  the  proposal. 

While  our  proposal  contemplated 
electronic  filing  as  an  additional  option, 
we  requested  comments  regarding 
whetlter  eiectronic  fiiiog  should  be 
made  mandatory.  All  of  the  commenters 
that  addressed  this  issue  stated  that 
electronic  filing  should  not  be 
mandatory.  Tliey  indicated  that  the  cost 
to  set  up  electronic  filtog  procedures 
might  be  too  h^h  for  low-volume  filers, 
and  that,  if  electronic  fihng  were 
mandated,  such  filers  might  stop 
offering  the  afbcted  coverages,  which 
would  reduce  ootnpetition  in  the  field. 
A  voluntary  system,  on  the  other  hand, 
would  encourt^  competition  and  help 
hold  down  costs  ultimately  paid  by  the 
puMic.  which  commenters  contend  is 
tionsistent  with  legislative  intent  and 
sound  pufatic  policy.  Upon  review  of  the 
cx)minents.  we  have  decided  to  make 
electronic  filing  optional,  as  envisioned 
in  the  propaaed  ruie. 

Minnesota  and  AIA  si^est  that  the 
Commis&ioii  <»nsider  a  more 
sophisticated  system.  Minnesota  would 
like  to  see  a  system  using  electronic  data 
interchange  (EDI)  in  which  insurance 
providers  would  post  insurance 
messages  to  a  network  where  they  could 
be  pulled  up  by  any  interested  party. 


'  American  Insurance  Association  (ALA):  Cargo 
Liability  Bureau.  Inc.  (CI3I):  Central  Analysis 
Bureau.  Inc.  (Central):  Continental  Insurance 
(Continental):  Fireman's  Fund  Insurance  Company 
(Fireman's  Fund):  Great  West  Casualty  Company 
(Great  West);  International  Brotherhood  of 
Teamsters  (IBT):  Minnesota  Department  of 
Transportation  (Minnesota):  Northland  Insurance 
Companies  (Northland):  and  The  .Surmy 
Association  of  America  (.Surety). 


including  the  Gomiaission  and  state 
regulatory  tiodies.  AIA  su^ests  that  a 
more  interactive  system,  which  tx>uld 
notify  filers  immediately  when  there  is 
a  probiem  with  a  filing,  would  allow 
probiems  to  be  oorrected  more  quickly 
and  would  benefit  the  pubhc.  the 
Commission,  motor  carriers  and 
insurers.  We  agree  that  additional 
functionahty  would  be  desirable; 
however,  as  pointed  out  in  the  NPR,  our 
insuraiK^e  data  base  is  part  of  a  much 
larger  s>'stem.  and  our  limited  financial 
resources  do  not  permit  a  larger 
development  effort  at  this  time.  The 
system  we  propose  will  produce  a 
number  of  immediate  benefits  and  could 
facilitate  the  sutisequent  devekipment  of 
a  more  comprehensive  S}'stem. 

Certain  of  the  enhanoenieBts  for 
which  these  commenters  indicate  a 
need  will  be  achieved,  at  least  in  part, 
with  the  system  we  propose.  CLBI  states 
tliat  a  report  showing  the  number  and 
Wpe  of  transactions  transmitted  and 
received  by  the  Commission  is  desirable 
at  tiw  time  of  transmission,  and  thai  the 
value  of  such  information  is 
significantly  reduced  if  it  is  not 
available  until  the  monthly  biUing 
cycle.  The  system  we  propose  wilJ  give 
filers  the  option  to  request  and  receive 
a  report  showing  all  transactions 
received  in  each  transmission.^  While 
the  report  will  not  identify  those 
transactions  which  have  deficiencies 
that  might  result  in  their  subsequent 
rejection,  the  process  of  identifying 
deficient  transactions  to  the  filers  will 
be  speeded  up  by  eliminating  the 
requirement  to  manually  process  th« 
printed  forms  and  enter  the  information 
on  the  data  base.^ 

Surety  requests  that  the  surety 
company's  bond  number  be  included  in 
the  Commission's  data  base.  The 
proposed  rule  contained  a  field  for  an 
insurance  policy  number,  and  we  are 
modifying  it  to  allow  a  bond  number  to 
be  included  in  that  field  for  surety  bond 
filings.  AIA  expresses  concern  that  we 
are  mandating  the  disclosure  of 
insurance  policy  numbers  in  the 
electronic  filing  system.  The  prescribed 
printed  certificates  currently  contain  a 
field  for  the  insurance  policy  number, 
and  we  accept  printed  filings  only  if  this 
fieW  is  completed.  We  will  follow  the 
same  procedure  for  electronic  filings. 


'  Northland  indicates  that  it  interprets  our 
proposed  rule  as  allowing  insurers  to  file  a  "batch" 
of  filings  (i.e..  multiple  transactions  in  a  single 
transmission)  in  one  transmission.  Northland  is 
correct. 

'  AIA  and  Central  indicate  a  need  for  more  rapid 
notincation  of  accepted  Tilings.  Electronic  filing 
will  be  helpful  in  this  regard  by  reducing  the 
manual  effort  required  to  prepare  .statements. 


FiiBman's  Fund  requests  that  we 
allow  fihngs  on  computer  tapes  or 
diskettes  where  telephone  connections 
may  not  be  feasible.  We  will  not  pronde 
for  such  filings  at  this  time.  The  dial-up 
connection  conleinplated  in  our 
proposed  ruie  does  not  impose 
extensive  equipment  requirements,  and 
we  do  not  anticipate  that  it  will  impose 
a  significant  burden  on  insurers  desiring 
to  file  electronically.  Should  experience 
indicate  otherwise,  we  will  consider 
additional  options  at  a  later  date.'* 

We  indicated  in  the  NPR  that  we  were 
considering  the  option  of  allowing 
insurers  to  establish  prepaid  accounts 
from  which  filing  fees  would 
automatii^lly  be  deducted,  as  a  way  to 
reduce  costs  to  both  insurers  and  the 
Conunission.  Only  two  commenters 
addressed  this  issue:  Fireman's  Fund 
stated  that  if  such  aooounts  are 
established  ti»y  should  be  voluntary, 
and  that  it  was  uncertain  whether  it 
would  use  them;  and  Northland  stated 
that  it  would  not  favor  such  an 
arrangement  because  it  raised  serious 
conoems  relating  to  the  reconciliation  of 
accounts.  We  will  not  take  any  action  to 
establish  such  acoountt  at  this  time.^ 

We  also  indicated  in  the  NPR  that 
electronic  fihng  would  be  done  through 
the  transmission  of  American  Standard 
Code  information  interchange  (ASCII) 
delimited  files.  After  further  analysis. 
however,  we  have  determined  that  fixed 
field  records  will  be  preferable.  We  tun'e 
d^ermined  that  we  will  t>e  able  to 
accept  transmissions  up  to  14400  baud, 
rather  than  the  2400  baud  rate  indicated 
in  the  NPR,  and,  given  the  relatively 
small  volume  of  data  to  be  transmitted 
in  each  session,  we  do  not  believe  fixed 
field  recoids  will  add  appreciably  to 
transmission  time.  We  have  addwi  start 
field  and  end  field  columns  to  the 
description  table  contained  in 
subsection  1043.12(c)  to  further  explain 
the  format. 

AIA  raises  se^«^al  questions  regarding 
how  the  system  will  operate.  We 
anticipate  that  electronic  filings 
received  before  the  close  of  a  business 
day  vviU  be  processed  ovemight.*" 
During  processing,  error-free 
transactions  will  be  accepted, 
transactions  containing  certain 


'  Fireman's  Fund  also  suggests  a  transition 
period  of  not  less  than  two  years;  however,  since 
electronic  filing  will  be  voluntary,  we  see  no  need 
to  impose  a  lengthy  transition  period. 

*  We  would  point  out,  however,  that  any  insurer 
desiring  to  establish  a  prepaid  account  can  do  so. 
in  any  event,  simply  by  prepaying  its  account. 
Where  a  credit  balance  exists,  our  billing  system 
will  apply  the  credit  (or  portion  thereof)  agaiiui 
current  charges. 

'•Dial-up  access  to  the  s\'»tem  will  allow  filings 
to  be  made  24  hours  a  day.  7  days  a  week  (except 
for  scheduled  mainterunce). 


1  laioSf      DO  civiw|/vw* 

June  18. 1993. 


gm     «.>■%«      >  «   •^rffc*     **• 


KR  3189).  The  closing  date  for 


regulations  to  permit  the  electronic 


Association  of  America  (Surety). 


manual  effort  required  lo  prepare  statements. 


for  scheduled  maintenance). 
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designated  errors  will  be  rejected,  and 
questionable  transactions  will  be 
queued  for  review  by  staff  the  next 
business  day.  During  the  review 
process,  the  questionable  transactions 
will  either  be  reviewed  and  accepted, 
modified  and  accepted,  or  rejected. 
Where  a  rejection  is  generated  by  the 
system,  we  anticipate  that  a  rejection 
letter  will  be  computer-generated  the 
business  day  after  the  filing  is  received. 
Where  a  rejection  is  generated  as  a 
result  of  the  staff  review,  we  anticipate 
that  it  will  generally  be  mailed  to  the 
filer  by  the  third  business  day  after  the 
filing  is  received.'  A  listing  of  accepted 
filings  will  be  transmitted  to  the  filer 
with  the  monthly  statement.  Where 
changes  are  made  to  the  filings, 
including  cancellation  notices,  to  make 
them  acceptable,  those  changes  will  be 
indicated  on  the  listing. 

AIA  indicates  that  at  least  one  insurer 
desires  billing  to  its  branch  offices  when 
filings  originate  from  those  offices.  This 
can  be  accomplished  by  establishing  a 
separate  account  for  each  branch.  In 
other  instances,  insurers  apparently 
wish  to  be  billed  at  their  home  offices 
regardless  of  which  branch  makes  the 
filing.  The  system  will  support  this 
procedure  also,  by  providing  for  a  two- 
position  branch  suffix  in  connection 
with  the  insurer's  account  number. 

AIA  and  Central  also  are  concerned 
that  the  relationship  of  the  electronic 
filing  program  to  the  Single  State 
Registration  System  (SSRS)  is  not  clear. 
Central  comments  that  its  reading  of  the 
Commission's  SSRS  regulations  finds  no 
provision  for  the  electronic  receipt  of 
insurance  filings,  in  lieu  of  hard-copy 
filings,  by  the  registration  states,  and 
that,  therefore,  it  would  appear  that 
insurers  would  have  to  prepare  a  hard 
copy  of  the  ICC  filing  or  cancellation 
form,  a  process  that  would  nullify  many 
of  the  advantages  to  the  insurance 
industry  of  the  electronic  filing  system. 
Under  49  CFR  1023.4.  a  motor  carrier  is 
required  to  file  or  cause  to  be  filed  a 


'  Filings  reinstating  insurance  coverage  will  be 
hdndled  in  the  same  manner  as  new  Tilings. 


copy  of  its  proof  of  public  liability 
security  "submitted  to  and  accepted  by 
the  Commission  under  49  CFR  part  1043 
•  *  •"  At  the  time  the  regulation  was 
adopted,  the  Commission  accepted  only 
paper  filings.  While  there  may  prove  to 
be  a  need  specifically  to  modify  the 
SSRS  regulations  in  the  future,  we 
believe  that  carriers  can  comply  with 
the  SSRS  requirements  by  having  their 
insurance  company  file  either 
electronically  with  the  registration  state 
or  file  a  "hard  copy"  of  the  electronic 
transaction,  rather  than  completing  a 
prescribed  paper  form.  We  remind     • 
insurance  companies  that,  in  any  event, 
they  must  have  the  capability  of 
producing  duplicate  originals  of  any 
filing  made  electronically. 

While  we  are  making  the  electronic 
filing  regulations  effective  in  30  days. 
we  do  not  anticipate  being  able  to 
accept  the  first  electronic  filings  until 
approximately  August  1. 1995.  Our  staff 
is  currently  developing  the  system,  and 
we  expect  to  have  the  necessary 
instructions  and  materials  available  to 
potential  users  of  the  system  by  July  1. 
1995.  During  July,  we  will  work  with 
filers  to  test  the  system  prior  to  actual 
usage. 

Persons  desiring  to  utilize  the 
Commission's  electronic  insurance 
filing  capability  should  contact:  Ms. 
Patricia  A.  Burke,  Chief — Insurance, 
Section  of  Operations,  Insurance  and 
Tariffs.  Office  of  Compliance  and 
Enforcement,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

Regulatory  Flexibility 

This  action  merely  provides  filers 
with  an  optional  way  to  satisfy  existing 
regulatory  requirements.  It  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


List  of  Subjects 

A9  CFR  Pan  1043 

Insurance.  Motor  carriers,  Surety 
bonds. 

49  CFR  Part  1084 

Freight  forwarders.  Insurance,  Surety 
bonds. 

Decided:  March  20. 1995. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Morgan,  Commissioners 
Simmons  and  Owen. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X,  parts  1043 
and  1084  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1043— SURETY  BONDS  AND 
POLICIES  OF  INSURANCE 

1.  The  authority  citation  for  part  1043 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10101, 10321.  11701, 
10927;  5  U.S.C.  553. 

2.  A  new  §  1043.12  is  added  to  read 
as  follows: 

§  1043.12    Electronic  filing  of  surety  t>onds, 
trust  fund  agreements,  certificates  of 
Insurance  and  cancellations. 

(a)  Insurers  may,  at  their  option  and 
in  accordance  with  the  requirements 
and  procedures  set  forth  in  paragraphs 
(a)  through  (d)  of  this  section,  file  forms 
BMC  34,  BMC  35,  BMC  36,  BMC  82. 
BMC  83,  BMC  84.  BMC  85.  BMC  91.  and 
BMC  9lX  electronically,  in  lieu  of  using 
the  prescribed  printed  forms. 

(b)  Each  insurer  must  obtain 
authorization  to  file  electronically  by 
registering  with  the  Commission.  An 
individual  account  number  and 
password  for  computer  access  will  be 
issued  to  each  registered  insurer. 

(c)  All  files  to  be  transmitted  must  be 
in  an  ASCII  fixed  format,  i.e.,  all  records 
must  have  the  same  number  of  fields 
and  same  length.  The  record  layouts  for 
electronic  filing  transactions  are  as 
described  in  the  following  table: 


Electronic  Insurance  Filing  Transactions 


Field  name 


Record  type 

Insurer  number 

Filing  type 

ICC  docket  numt)er 

Insured  legal  name  

Insured  d^a  name 

Insured  address  

Insured  city 

Insured  state  

Insured  zip  code  

Insured  country  

Form  code 

Full,  primary  or  excess  cov 
erage. 

Limit  of  liatJility  

Underlying  limit  of  liability  . 

Effective  date  

Policy  numt)er  


Numt)er  of  positions 


1  Numeric 
8  Text  

1  Numeric 

8  Text  

120  Text  . 
60  Text  ... 

35  Text  ... 
30  Text  ... 

2  Text  

9  Numeric 
2  Text  

10  Text  ... 
1  Text  

5  Numeric 
5  Numeric 

8  Text  

25  Text  ... 


Descnption 


1=Fj|ing 

2=Cancellation 

ICC  Assigned  Insurer  Number  (Honie  Of- 
fice) With  Suffix  (Issuing  Office).  If  Dif- 
ferent, e.g.  12345-01. 

1  =  BI&PD 

2  =  Cargo 

3  =  Bond 

4  =  Trust  Fund 

ICC   Assigned   MC   or   FF    Numtjer,   e.g.. 

IV^C000045. 

Legal  Name 

Doing  Business  As  Name  If  Different  From 

Legal  Name. 
Either  street  or  mailing  address 

(Do  not  include  dash  if  using  9  digit  code)  ... 

(Will  default  to  US) 

BMC-91.  BMC-91X,  BN^C-34,  BMC-35,  etc 

If  BMC-91  X,  P  or  E  =  indicator  of  pnmary 
or  excess  policy;  1  =  Full  under 
§  1043.2(b)(1);  2  =  Full  under 
§  1043.2(b)(2). 

5  in  Thousands  

S  in  Thousands  (will  default  to  SOOO  if  Pri- 
mary). 

|y^M/DD/YY  Format  for  both  Filing  or  Can- 
cellation. 
Surety  companies  may  enter  bond  numt>er  . 


Required 
F«fMlng 

C»cancel 
B>both 


Stan 
field 


1 
2 

10 
11 


End 
field 


1 
9 

10 
18 


19 

138 

139 

198 

199 

233 

234 

263 

264 

265 

266 

274 

275 

276 

277 

286 

287 

287 

288 

292 

293 

297 

298 

305 

306 

330 

(d)  All  registered  insurers  agree  to 
.  furnish  upon  request  to  the  Commission 
a  duplicate  original  of  any  policy  (or 
policies)  and  all  endorsements,  surety 
bond,  trust  fund  agreement,  or  other 
filing. 

PART  1084— SURETY  BONDS  AND 
POLICIES  OF  INSURANCE 

3.  The  authority  citation  for  part  1084 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10102. 10321  and 
10927;  5  U.S.C.  553. 

4.  A  new  §  1084.10  is  added  to  read 
as  follows: 

§  1084.10    Electronic  filing  of  surety  bonds, 
certificates  of  insurance  and  cancellations. 

Insurers  may,  at  their  option  and  in 
accordance  with  the  requirements  and 
procedures  set  forth  at  49  CFR  1043.12, 
file  certificates  of  insurance,  surety 
bonds,  and  other  securities  and 
agreements  electronically. 

IFR  Doc.  95-8093  Filed  3-31-95;  8:45  am] 

BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  941265-4365;  1.0.  032295B] 

Pacific  Coast  Groundfish  Fishery; 
Thomyhead  Trip  Limits 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Fishing  restrictions;  request  for 
comments. 

SUMMARY:  NMFS  announces  reductions 
in  the  cumulative  vessel  trip  limits  for 
longspine  and  shortspine  thomyheads 
in  the  groundfish  fishery  off 
Washington.  Oregon,  and  California. 
This  action  is  authorized  by  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan.  The  trip  limits  are  intended  to 
keep  landings  fi-om  exceeding  the  1995 
harvest  guidelines  for  longspine 
thomyheads  and  the  overfishing  level 
for  shortspine  thomyheads,  while 
extending  the  fishery  as  long  as  possible 
during  the  year. 


DATES:  Effective  hum  0001  hours  (local 
time)  April  1, 1995,  until  the  effective 
date  of  the  1996  annual  specifications 
and  management  measures,  which  will 
be  published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
April  18,  1995. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  BIN- 
C15700,  Seattle,  WA  98115-0070;  or 
Hilda  Diaz-Soltero,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  W.  Ocean  Blvd..  Suite 
4200. 

Long  Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION:  Dover 
sole,  thomyheads,  and  trawl-caught 
sablefish  (DTS)  are  managed  collectively 
as  the  DTS  complex  because  they  are 
often  caught  together  in  the  trawl 
fishery.  Thomyheads  include  two 
species,  shortspine  and  longspine. 
which  also  often  are  caught  together.  In 
1995.  the  1.500  metric  ton  (mt)  har\est 
guideline  for  shortspine  thomyheads 
was  set  higher  than  the  1,000-^nt 
acceptable  biological  catch  (ABC). 
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largely  because  of  uncertainty  in  the 
new  stock  assessment.  The  harvest 
guideline  for  shortspina  thorny  heads  is 
near  the  level  that  would  produce  the 
maximum  sustainable  yield  (MSY)  and 
the  overfishing  level  is  about  1.800  mt. 
Longspine  thomyheads  are  being  fished 
down  to  the  level  that  would  produce 
MSY.  However,  in  1995.  longspine 
thomyheads  have  a  6,000-mt  harvest 
guideline,  which  is  below  its  ABC  of 
7,000  mt,  primarily  to  protect  the  fully 
exploited  shortspine  thomyheads. 

On  January  4, 1995,  (60  FR  2331. 
January  9. 1995).  the  cumulative  trip 
limit  for  both  longspine  and  shortspine 
thomyheads  combined  was  set  at  20.000 
lb  (9,072  kg)  per  vessel  per  month,  of 
which  no  more  than  4,000  lb  (1,814  kg) 
may  be  shortspine  thomyheads.  The 
catch  of  thomyheads  is  counted  toward 
the  cumulative  trip  limit  for  the  DTS 
complex,  which  is  35,000  lb  (15.876  kg) 
per  vessel  per  month  north  of  Cape 
Mendotino  (40°30'00" N.  lat.)  and 
50.000  lb  (22.680  kg)  per  vessel  per 
month  south  of  Cape  Mendocino.  A 
cumulative  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed  or  landed  per  vessel  in  a 
specified  period  of  time,  without  a  limit 
on  the  number  of  landings  or  trips. 

During  the  March  1995  meeting  of  the 
Pacific  Fishery  Management  Council 
(Council),  the  Council  was  advised  that 
at  the  current  rate  of  harvest,  the  harvest 
guidelines  for  both  longspine  and 
shortspine  thomyheads  would  be 
achieved  well  before  the  end  of  the  year 
and  the  overfishing  level  for  shortspine 
thomyheads  would  be  exceeded.  The 
Council,  therefore,  asked  NMFS  to 
convene  an  emergency  teleconference 
with  key  members  of  the  Council,  its 
Groundfish  Management  Team  (GMT) 
and  Groundfish  Advisory  Subpanel, 
state  fishery  representatives,  and  the 
interested  public  to  consider  the  issue 
and  take  action  to  reduce  the  harvest  of 
thomyheads  before  the  April  1995 
Council  meeting. 

The  best  available  information 
presented  at  the  March  14. 1995, 
teleconference  indicated  that  the  catch 
of  shortspine  thomyheads  through 
March  4.  1995.  was  350  mt.  The  GMT 


projected  that  if  the  February  rate 
continued  to  the  end  of  the  year,  the 
total  catch  of  shorispine  thomyheads 
would  be  2.251  mt.  the  harvest 
guideline  would  be  exceeded  by  50 
percent,  and  the  overfishing  level  would 
be  exceeded  by  about  25  percent.  The 
landings  of  longspine  thomyheads 
through  March  4, 1995,  was  993  mt  or 
17  percent  of  the  harvest  guideline,  and 
if  the  Febmary  rate  continued,  the  total 
catch  for  the  year  would  be  7,248  mt, 
and  the  harvest  guideline  would  be 
exceeded  by  21  percent.  At  the  March 
14,  1995,  teleconference,  the  GMT 
recommended  a  25  percent  reduction  to 
current  trip  limits  for  thomyheads  to 
avoid  exceieding  the  overfishing  level  for 
shortspine  thomyheads  and  the  harvest 
guideline  for  longspine  thomyheads. 
The  participating  Council  and  state 
representatives  all  concurred.  The 
reductions  would  bring  the  catch  of 
shortspine  thomyheads  down  to  about 
1,800  mt  by  the  end  of  the  year,  near  its 
overfishing  level,  and  the  catch  of 
longspine  thomyheads  to  just  below  its 
6,000-mt  harvest  guideline.  This 
provides  flexibility  to  take  later  actions 
in  June  1995,  if  necessary.  Larger 
reductions  of  the  trip  limits  were  not 
recommended  at  this  time  because:  (1) 
Discards  may  increase,  (2)  there  is 
adequate  time  to  adjust  the  trip  limits 
later  in  the  year,  and  (3)  diversion  to 
other  fisheries  in  the  spring  may  reduce 
the  effort  on  thomyheads. 

NMFS  concurs  with  the  GMT 
recommendation  and  is  imposing  an 
immediate  25  percent  reduction  in  the 
cumulative  trip  limit  for  thomyheads. 
Beginning  April  1, 1995,  no  more  than 
15,000  lb  (6,804  kg)  cumulative  per 
month  may  be  longspine  and  shortspine 
thomyheads  combined  (reduced  from 
20,000  lb  (9,072  kg)),  of  which  no  mora 
than  3,000  lb  (1,361  kg]  may  be 
shortspine  thomyheads  (reduced  from 
4.000  lb  (1.814  kg)).  The  north  and 
south  cumulative  trip  limits  for  DTS 
complex  and  the  cumulative  per  trip 
limits  forsablefish  remain  unchanged. 

NMFS  Action 

NMFS  hereby  announces  the 
following  changes  to  the  management 


measures  for  the  DTS  complex 
announced  at  paragraphs  IV.E(b)(ii)(A) 
and  (B)  at  60  FR  2342,  January  9.  1995: 

(A)  North  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  35,000  lb  (15,876  kg) 
per  vessel  per  month.  Within  this 
cumulative  trip  limit,  no  more  than 
6,000  lb  (2,722  kg)  may  be  sablefish,  and 
no  more  than  15,000  lb  (6.804  kg)  may 
be  thomyheads.  No  more  than  3,000  lb 
(1,361  kg)  of  the  thomyheads  may  be 
shortspine  thomyheads. 

(B)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  50,000  lb  (22,680  kg) 
per  vessel  per  month.  Within  this 
cumulative  trip  limit,  no  more  than 
6,000  lb  (2,722  kg)  may  be  sablefish,  and 
no  more  than  15,000  lb  (6,804  kg)  may 
be  thomyheads.  No  more  than  3,000  lb 
(1,361  kg)  of  the  thomyheads  may  be 
shortspine  thomyheads. 

Classification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest 
Region,  (see  ADDRESSES)  during  business 
hours. 

Because  any  delay  in  the 
implementation  of  this  action  could 
result  in  exceeding  the  overfishing  level 
for  shortspine  thomyheads,  NMFS  finds 
good  cause  to  waive  the  30-day  delayed 
effectiveness  requirement  of  the 
Administrative  Procedure  Act. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)(l)(i)(G), 
and  is  exempt  from  review  under  E.O. 
12866. 

Dated:  March  28. 1995. 
David  S.  Crestin, 

Acting  Direct  or.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Sennce. 
IFR  Doc  95-805«  Filed  3-29-95;  12:14  pml 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  95-NM-34-AD] 

Airworthiness  Directives;  Airbus  Model 
A300-B2  and  -B4  Series  Airplanes 
Equipped  With  General  Electric  CF6- 
50  Series  Engines  or  Pratt  &  Whitney 
JT9D-59A  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  ainvorthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300-B2  and  -B4 
series  airplanes.  This  proposal  would 
require  an  inspection  to  detect 
discrepancies  of  a  certain  thrust  reverser 
control  lever  spring,  an  operational  test 
to  verify  the  integrity  of  the  flight 
inhibition  circuit  of  the  thrust  reverser 
system,  and  either  correction  of 
discrepancies  or  deactivation  of  the 
associated  thrust  reverser.  This  proposal 
is  prompted  by  a  report  indicating  that, 
due  to  broken  and  deformed  thrust 
reverser  control  lever  springs,  an 
uncommanded  movement  of  the  thmst 
reverser  lever  to  the  unlock  position  and 
a  "reverser  unlock"  amber  warning 
occurred  on  one  airplane.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  such  broken  or 
deformed  control  lever  springs  before 
they  can  lead  to  uncommanded 
deployment  of  a  thrust  reverser 
subsequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
April  28,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
34-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320.       ' 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  cornments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 


ANM-103,  Attention:  Rules  Docket  No. 
95-NM-34-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300-B2  and  -B4  series 
airplanes  equipped  with  General 
Electric  CF6-50  series  engines  or  Pratt 
&  Whitney  JT9D-59A  engines.  The 
DGAC  advises  that  it  has  received  a 
report  indicating  that,  during  a 
simulated  engine  failure,  an 
uncommanded  movement  of  the  thrust 
reverser  lever  to  the  unlock  position  and 
a  "reverser  unlock"  amber  warning 
occurred.  Investigation  revealed  that 
these  failures  were  caused  by  broken 
and  deformed  (not  in  original  shape) 
thrust  reverser  lever  springs.  This 
condition,  if  not  corrected,  could  result 
in  uncommanded  deployment  of  a 
thrust  reverser  and  subsequent  reduced 
controllability  of  the  airplane. 

Airbus  has  issued  All  Operators  Telex 
(AOT)  78-03,  Revision  1.  dated  July  20. 
1994.  which  describes  procedures  for: 

1.  Performing  a  mechanical  integrity 
inspection  to  detect  discrepancies  of  the 
thrust  reverser  control  lever  spring 
having  part  number  (P/N) 
A2791294520000; 

2.  Performing  an  operational  test  to 
verify  the  integrity  of  the  flight 
inhibition  circuit  of  the  thmst  reverser 
system; 

3.  Replacing  the  thrust  reverser 
control  lever  spring  with  a  new  spring 
or  deactivating  the  associated  thrust 
reverser,  if  the  control  lever  spring  is 
found  broken  or  out  of  tolerance;  and 

4.  Determining  the  origin  of  the 
malfunction,  if  the  flight  inhibition 
circuit  of  the  thrust  reverser  system  fails 
the  operational  test;  and  correcting 
discrepancies  or  deactivating  the 
associated  thrust  reverser. 

The  DGAC  classified  this  All 
Operators  Telex  as  mandator\'  and 
issued  French  airworthiness  directive 
94-205-166(8).  dated  September  14, 
1994,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21. 29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
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and  the  applicable  bilateral 
ainvorthiness  agreement.  Pursuant  to 
this  bilateral  ainvorthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  projjosed  AD  would  require 
a  mechanical  integrity  inspection  to 
detect  discrepancies  of  the  thrust 
reverser  control  lever  spring  having  part 
number  (P/N)  A2791294520000.  and  an 
operational  test  to  verify  the  integrity  of 
the  flight  inhibition  circuit  of  the  thrust 
reverser  system.  It  also  requires  the 
correction  of  discrepancies  or 
deactivation  of  the  associated  thrust 
reverser.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
All  Operators  Telex  described 
previously. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $55  per 
airplane.  Based  on  these  figures,  the 
total  cost  impac-t  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $8,715, 
or  $415  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Amendment  39- 
Dockel  95-NM-34-AD 

Applicability:  Model  A30O-B2  and  -B4 
series  airplanes,  equipped  with  General 
Electric  CF6-50  series  engines  or  Pratt  & 
Whitney  IT9D-59A  engines;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modiried.  altered,  or 
repaired  so  that  the  performanre  of  the 
requirements  of  this  AD  is  aflti  ted.  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  nwy  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  asscssmentof  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Requir»d  as  indical€HJ.  unless 
accomplished  previously 

To  ensure  the  detection  of  broken  or 
deformed  thrust  reverser  control  lever 
springs  that  could  lead  to  uncommanded 
deployment  of  a  thrust  reverwrand 
subsequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  SCO  flight  hours  after  the 
effective  date  of  this  AD,  perform  a 


mechanical  integrity  inspection  to  detect 
discrepancies  of  the  thrust  reverser  control 
lever  spring  having  part  number  (P/N) 
A2791 294520000,  and  an  operational  test  to 
verify  the  integrity  of  the  flight  inhibition 
circuit  of  the  thrust  reverser  system,  in 
accordance  with  Airbus  All  Operators  Telex 
AOT  7S-03.  Revision  T.  dated  July  20,  1994. 

(1)  If  no  discrepancies  are  detected,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  control  lever  spring  is  found 
broken  or  out  of  tolerance,  prior  to  further 
flight,  replace  it  with  a  new  control  lever 
spring  or  deactivate  the  associated  thrust 
reverser  in  accordance  with  the  AOT. 

(3)  If  the  flight  inhibition  circuit  of  the 
thrust  reverser  system  fails  the  operationdl 
test,  prior  to  further  flight,  determine  the 
origin  of  the  malfunction,  in  accordance  with 
the  AOT. 

(i)  If  the  origin  of  the  malfunction  is 
identified,  prior  to  further  flight,  repair  the 
flight  inhibition  circuit  in  accordance  with 
the  AOT. 

(ii)  If  the  origin  of  the  malfimction  is  mil 
identified,  prior  to  further  flight,  replat.e  the 
relay  having  P/N  125GB  or  124GB.  and  repeat 
the  operational  test,  in  acxordance  with  the 
AOT.  If  the  malfunction  is  still  present,  prior 
to  further  flight,  inspect  and  repair  the  wiring 
in  accordance  with  the  AOT.  If  the 
malfunction  is  still  present  following  the 
inspection  and  repair,  prior  to  further  flight, 
deactivate  the  associated  thrust  revcrst^r  in 
accordance  with  the  AOT. 

(b)  An  alternative  method  of  coniplianc.f  or 
adjustment  of  the  compliance  time  that 
provides  an  acc-eptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch.  FAA,  Transport 
Airplane  Directorate,  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insptector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Slandardi2»tion 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
27,  1995. 
Darrell  M.  Pederson, 

Acting  Sflanagffr.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 

jFR  Dot;.  9^-«078  Filed  3-31-95;  8:45  ami 
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[Docket  Mo.  95-N«(»-e7-AD) 

AirwwifiirTess  Dtrectfves;  Boefng 
Modef  757  Series  Airplanes 

AGENCY:  Federal  Avurtion 
.Administration.  DOT. 

ACTION:  Notice  of  proposed  ruleniaking 
(NPRM). 

SUIMMAT:  Tfcis  fkjcument  prnpose»fhe 
supersedwre-of  an  existing  airwotthirtess 
directive  (AD^  applicable  to  certain 
Boeing  Model  757  series  airplanes,  that 
currently  requires  various  modiCcations 
and  termioating  actions  for  the 
passenger  door,  and  repair,  if  nef:e5sajy. 
This  action  would  require  addilionai 
inspections,  and  replacement  of  certain 
parts,  if  rvecessary.  This  proposal  is 
prompted  by  reports  of  excessive  gaps 
between  lodtcmt  cams  and  crank  stops, 
which  resulted  in  broken  power  assist 
triggers.  The  actions  specified  by  this 
proposed  AD  are  intended  to  preverrt 
broken  power  assist  triggers,  which 
could  result  in  an  inoperative  doer 
opening  system  during  an  emergeficy 
evacuation. 

DATES:  Comments  must  be  received  bv 
May  31.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
07-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  fnfijnnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
981 24-2207.  This  iafonnatioo  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Land 
Avemie,  SW.,  Renton,  Washington. 

FOR  rURTHER  INFORMATIOM  CONTACT:  Rcf> 
Boffo,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120S,  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW..  Renton,  Washington  9&055-4056;  • 
telephone  (206)  227-2780:  £».x  (206) 
227-1181. 

supPLEME^frARy  inform*  Tiof*: 

Comments  Invited 

Interested  persons  arc  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
irfenfifv-  the  Rules  Docket  number  and 
be  submitted  in  tripPicate  to  the  address 
specified  above.  All  communications 
received  «m  or  before  the  closing  date 
for  comments,  specified  above,  wrffbe 
considered  befere  taking  action  on  the 
proposed  rule.  The  proposals  crnrtarned 
in  this  notice  may  be  changed  in  hght 
of  the  comments  receiv'ed. 

Comments  are  spedficariy  invited  on 
the  oveiall  regulatory,  economic 
environmental,  and.  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aitei  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exauiination  bv 
interested  persons.  A  report 
suiomairztng  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fried  in  the  Ru-Ies 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  su£)mJt  a  self-addressed,  stamped 
postcard  on  which  the  following 
stateraetrt  is  made:  "Comments  to 
Docket  Ninnber  96-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
returrred  to  tlie  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-I03,  Attention:  RuJes  Docket  No. 
95-NM-07-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056 

DfscnssTon 

On  March  13.  1991 ,  the  FAA  issued 
AD  91-07-«9.  amendment  39-6951  (56 
FR  12J11,  March  22.  1991).  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  requires  various 
modifications  and  terminating  actions 
for  the  passenger  door,  and  repair,  if 
necessary.  That  action  was  prompted  bv 
reports  of  fractured  emergency  power 
assist  triggers.  The  requirements  of  that 
AD  are  intended  to  prevent  an 
inoperative  emergency  power  assist 
door  opening  system  during  an 
emergency  evacuation. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  addititinal  reports  of 
broken  power  assist  triggers.  One  broken 
power  assist  trigger  was  found  oc  a  door 
before  the  airplane  was  delivered  to  the 
operator.  The  FAA  also  has  received 
reports  of  excessive  gaps  betwtsen 
lockout  cams  and  crank  .stfjps. 
Investigation  has  repealed  that  when  the 
crank  stop  is  in  the  arm /engage  position, 
excessive  fore  and  aft  clearance  between 
the  lockout  cam  and  the  crank  stop  can 


result  in  broken  power  assist  triggpis. 
This  condition,  if  not  detected  and 
corrected,  could  result  in  an  inoperative 
power  assist  system  of  tlie  passeager 
door  during,  an  eroergencv"  evacuation. 

Based  on  these  ffndfngs.  the  F;\A  has 
determined  that  the  distance  between 
the  lockout  cam  and  tfie  cr»nt  stop  must 
be  measured  to  ensure  that  gaps  are  not 
excessive.  In  addition,  the  FAA  finds 
that  inspections  mtrst  be  performed  to 
detect  damaged  or  cradted  power  assist 
triggers  that  may  prermf  the  door 
opening  systems  from  operating. 

The  FAA  has  reriewed  ami  aj^rov  ed 
Boeing  Alert  Serrice  Bultcirn  757- 
52A0023.  Revision  3.  da*ed  Nmember 
18,  19&3.wh!ich  describes  procedures 
for  repetitive  inspections  to  detect  wnrii. 
damaged,  or  cracked  power  assist 
triggers,  repair  of  worn  fitting,  and 
replacement  oiany  discrepant  tng^r. 
Th«- alert  ser\ice bulletin  also  describes 
procedures  fee  repetitive  measurement 
of  the  clearance  between  the  lockout 
cam  and  the  crank  stop,  and 
replacement  of  the  lockout  cam.  if 
necessary. 

Since  an  unsafe  coodition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t\  pe  design,  the  proposed  AD  would 
supersede  AD  91-07-09  to  continue  to 
require  various  inspections  and 
modifications  trf certain  mechanisms  of 
the  passenger  doors,  and  replacement  of 
certain  parts,  if  necessary.  This  AD 
would  require  repetitive  inspections  to 
detect  worn,  damaged,  or  cracked  powei 
assist  triggers,  repair  of  worn  triggers, 
and  replacement,  if  necessar\-.  This  AD 
will  also  require  repetitive 
measurements  of  the  clearance  between 
the  lockout  cam  and  tfie  crank  stop:  and 
replacement  of  the  lockout  cams,  if 
necessary.  These  actions  wouhi  be 
required  to  be  accomplished  ur 
accordance  with  the  alert  ser\  ice 
bulletin  described  previouslv. 

There  are  approximately  578  Model 
T57  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  323  airplanes  (6 
passenger  doors  per  airplane)  of  U.S. 
registry  wotifd  be  affected  by  this 
proposed  AD.  that  it  woukl  take 
approximately  12  work  hmirs  (2  work 
hours  per  door)  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  S60  per  work  hotir.  Ba^rd 
on  these  figures,  the  total  ccxst  impact  of 
the  propo.sed  AD  on  U.S.  operators  is 
estimated  to  be  S232.560.  or  S720  per 
airplane  (S120  per  door),  per  iiispt-rtion 
cycle. 

Sh(juld  an  operator  be  required  to 
accomplish  the  necessar\  rcpIacTmeni 
of  power  assist  triggers,  it  would  take 
appntximatcly  18  work  hours  per 


economic  impact,  positive  or  negative. 
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airplane  (3  work  hours  per  passenger 
door)  to  accomplish  the  replacement,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $1,800  per  airplane  ($300 
per  passenger  door).  Based  on  these 
figures,  the  total  cost  impact  of  any 
necessary  replacement  action  is 
estimated  to  be  $2,880  per  airplane 
($480  per  passenger  door). 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relatiorfship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V.S.C.  App.  1354(.i).  1421 
;md  1423:  49  U.S.C.  106(r):  and  14  CFK 
11.89. 


§39.13    [Am«nd«d] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6951  (56  FR 
12111,  March  22.  1991),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  95-NM-07-AD.  Supersedes 
AD  91-07-09.  Amendment  39-6951. 
Applicability.  Model  757  series  airplanes. 
as  listed  in  any  of  the  following  service 
bulletins:  Boeing  Service  Bulletin  757-52- 
0042  dated  March  30. 1989.  Boeing  Service 
Bulletin  757-52-0042.  Revision  1,  dated 
April  26. 1990;  and  Boeing  Alert  Service 
Bulletin  757-52A0023.  Revision  3.  dated 
November  18,  1993;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  proper  operation  of  the  door 
opening  system  during  an  emergency 
evacuation,  accomplish  the  following: 

(a)  For  airplanes  identified  as  Group  1  in 
Boeing  Service  Bulletin  757-52-0042.  dated 
March  30. 1989.  and  Revision  1.  dated  April 
26. 1990:  Within  350  fiight  hours  after 
January  6. 1990  (the  effective  date  of  AD  89- 
25-09.  amendment  39-6407).  accomplish 
paragraphs  (a)(1).  (a)l2).  and  (a)(3)  of  this  AD. 
in  accordance  with  either  service  bulletin. 
Any  interference  or  improper  clearance 
detected  during  any  inspections  required  by 
this  paragraph  must  be  repaired  prior  to 
further  fiight.  in  accordance  with  either 
service  bulletin. 

(1)  Modify  the  forward  right-hand 
passenger  door. 

(2)  Inspect  all  passenger  doors  for  evidence 
of  interference  between  the  trigger  support 
housing  and  the  upper  hinge  arm. 

(3)  Inspect  all  passenger  doors  for  proper 
clearance  between  the  power  assist  trigger 
and  the  door  and  fuselage  skin. 

(b)  For  all  airplanes  identified  in  Boeing 
Service  Bulletin  757-52-0042.  dated  March 
30. 1989.  and  Revision  1.  dated  April  26. 
1990:  Within  350  fiight  hours  after  January  6. 
1990  (the  effective  date  of  AD  89-25-09. 
amendment  39-6407),  and  thereafter  at 
intervals  not  to  exctied  6  months.  ac:complish 
paragraphs  (b)(1).  (b)(2).  (b)(3).  and  (b)(4)  of 
this  AD.  in  accordance  with  cither  service 
bulletin.  Any  damage.  impr<)p«;r  adjustment. 


or  improp«?r  operation  detected  during  any  of 
the  inspections  required  by  this  paragraph 
must  be  repaired  prior  to  hirther  flight,  in 
accordance  with  either  service  bulletin. 

(1)  Inspect  the  forward  doors  for  proper 
adjustment  of  the  lockout  mechanism  of  the 
door  emergency  power  assist  system. 

(2)  Inspect  all  passenger  door  emergency 
power  assist  triggers  for  wear  marks,  damage, 
or  fracture. 

(3)  Inspect  trigger  spring  cylinders  for 
proper  operation. 

(4)  Inspect  roller  arms  for  damage. 

(c)  For  all  airplanes  identified  in  B<M'ing 
Service  Bulletin  757-52-0042.  Revision  1, 
dated  April  26. 1990:  Within  18  months  after 
April  29.  1991  (the  effective  date  of  AD  91- 
07-09.  amendment  39-6951),  accomplish 
paragraphs  (c)(1).  (c)(2).  (c)(3).  and  (c)(4)  of 
this  AD.  in  accordance  with  Section  III.  Part 
III.  of  the  service  bulletin.  Any  damage, 
defect,  improper  adjustment,  or  improj^r 
operation  detected  during  any  inspection 
required  by  this  paragraph  must  be  repaired, 
prior  to  further  flight,  in  accordance  with  the 
service  bulletin.  Accomplishment  of  the 
actions  required  by  this  paragraph  constitutes 
terminating  action  for  the  periodic 
inspections  required  by  paragraph  (b)  of  this 
AD. 

(1)  On  forward  doors,  install  the  lockout 
link  and  inspect  the  lockout  mechanism  for 
proper  adjustment. 

(2)  On  all  passenger  doors,  install  the  new 
trigger  guard,  and  inspect  the  emergency 
power  assist  triggers  for  wear  marks,  damage, 
or  fracture. 

(3)  On  all  passenger  doors,  modify  the 
trigger  spring  cylinder  end  cap  and  inspect 
the  spring  cylinder  for  proper  operation. 

(4)  On  all  passenger  doors,  inspect  roller 
arms  for  damage. 

(d)  For  all  airplanes  identified  in  Booing 
Alert  Service  Bulletin  757-52A0023. 
Revision  3.  dated  November  18. 1993;  Within 
6  months  after  the  effective  date  of  this  AD. 
perform  an  inspection  to  detect  wear  marks, 
damage,  or  cracking  on  the  upper  surface  of 
the  emergency  power  assist  triggers  at  alt 
passenger  doors,  in  accordance  with  the  alert 
service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  6  months 

(1)  If  any  wear  mark  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
alert  service  bulletin. 

(2)  If  any  damage  or  cracking  is  detected, 
prior  to  further  flight,  replace  the  power 
assist  triggers,  in  accordance  with  the  alert 
service  bulletin. 

(e)  For  all  airplanes  identified  in  Boeing 
Alert  Service  Bulletin  757-52A0023. 
Revision  3.  dated  November  18. 1993:  Within 
6  months  after  the  effective  date  of  this  AD. 
measure  the  clearance  between  the  lockout 
cam  and  the  crank  stop,  in  accordance  with 
the  alert  service  bulletin. 

(1)  If  the  clearance  tietween  the  lockout 
cam  and  the  crank  stop  is  within  the  limits 
specified  in  the  alert  service  bulletin, 
thereafter,  repeat  the  measurement  at 
intervals  not  to  exceed  6  months. 

(2)  If  the  clearance  between  the  lockout 
cam  and  the  crank  stop  is  beyond  the  limits 
specified  in  the  alert  service  bulletin,  prior  tn 
further  Right,  accomplish  either  pantgraph 
(e)(2)(i)  or  (e)(2)(ii)  of  this  AD.  Thereafter. 


repeat  the  ateasurement  at  intervals  not  to 
exceed  6  months. 

(i)  Adjust  the  lockout  cam  until  the  correct 
clearance  is  obtained,  in  accordance  with  the 
alert  service  builetin.  Or 

(ii)  If  correct  clearance  cannot  be  obtained 
by  adiusting  the  lockout  cam.  replace  the 
lockout  cam,  in  accordance  wiih  the  alert 
service  bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
legation  where  the  requirements  of  this  AD 
can  be  accomplished. 

tssiicd  in  Renton.  Washingt<m.  on  March 
27.  1995. 
Dorrell  M.  Ptdenmn, 

Acting  Managpr.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
jFR  Doc.  95-8079  Filed  3-31-95:  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  95-NM-OS-AD] 

Airworthifiess  Directives;  Boeir>g 
Model  767  Series  Airplanes  Equipped 
With  Over-Wing  Escape  Slides 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes 
equipped  with  over-wing  escape  slides, 
that  currently  requires  modification  of 
the  trailing  edge  panels  and  the  aft  flaps. 
That  AD  wa.s  prompted  by  the  results  of 
functional  tests  of  o^'er-vving  escape 
slides,  which  revealed  that  some  slides 
were  damaged  when  they  were 
deployed  across  sharp  corners  on  the 
trailing  edge  of  the  wing  and  the  large 
gaps  between  the  trailing  edge  panels  of 
the  wing.  This  action  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  damage  to  the 
over-WLHg  es(3pe  slide,  which  could 
hinder  iiJlation  of  the  slide  to  a  usable 


coufiguratioD  during  an  emergency 

evacuation. 

DATES:  CtMnments  roust  be  leceived  by 

May  15,  1995. 

ADDRESSES:  Submit  comments  in 

triplicate  to  the  Federal  Aviation 

Administration  (FAA),  Transport 

Airplane  Directorate,  ANM-103, 

Attention:  Rules  Docket  No.  9S-NM- 

08-AD,  1601  Lind  Avenue  SW.,  Renton. 

Washington  98055-4056.  Conunents 

may  be  inspected  at  this  location 

between  9.00  a.m.  and  3:00  p.m., 

Monday  through  Friday,  except  Federal 

holidays. 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA.  Trarisport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Lundy,  Aerospace  Engineer, 
ANM-120S,  Airframe  Branch,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton.  Washington 
9B055-4056;  telephone  (206)  227-2769; 
fax  (206)227-1181. 

SUPPLEMENTARY  INFORMATION: 


Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  viev/s,  or  arguments  as 
they  may  desire.  Communications  shall 
identic  the  Rules  Docket  number  and 
be  .submitted  in  triplicate  to  the  address 
specified  abo\'e.  All  communications 
received  on  or  before  the  closing  date 
for  conunents.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  propasals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  axe  specifically  invited  cm 
the  overalb  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wtII  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  &ubstarK:e  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stampjed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-08-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  thecommenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-08-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

DiscDssiim 

On  December  13.  1993,  the  FAA 
issued  AD  93-25-06,  amendment  39- 
8772  (58  FR  69221 .  December  30.  1993). 
applicable  to  certain  Boeing  Model  767 
series  airplanes  equipped  with  over- 
wing  escape  slides,  to  require 
modification  of  the  trailing  edge  panels 
and  the  aft  flaps.  That  action  was 
prompted  by  the  results  of  functional 
tests  of  over-wing  escape  slides,  which 
revealed  that  sonf>e  slides  were  damaged 
when  they  were  deployed  across  sharp 
corners  on  the  trailing  edge  of  the  wing 
and  the  large  gaps  between  the  trailing 
edge  panels  of  the  wing.  The  actions 
required  by  that  AD  are  intended  to 
prevent  damage  to  the  over-wing  escape 
slide,  which  could  hinder  inflation  of 
the  slide  to  a  usable  configuration 
during  an  emergerKy  evacuation. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  report  indicating 
that  modification  of  the  trailing  edge 
panels  and  the  aft  flaps  has  not  been 
accomplished  in  production  on  Model 
767  .series  airplanes,  equipped  with 
over-wing  esca}>e  slides,  line  positions 
477  through  542  inclusive.  In  light  of 
this,  these  additional  airplanes  are 
subject  to  the  same  unsafe  condition 
addressed  bv  AD  93-25-06. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-57-0043, 
Revision  3,  dated  February  2.  1995.  The 
modification  procedures  described  in 
this  revision  are  identical  to  those 
described  in  Revision  2  of  the  service 
bulletin  (which  was  referenced  in  AD 
93-25-06).  This  revision  only  expands 
the  effect! vity  listing  to  include 
additional  airplanes. 

Since  an  unsafe  condition  lias  been 
identified  that  is  likely  to  exist  or 
devneiop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
continue  to  require  modification  of  the 
trailing  edge  panels  and  the  aft  flaps. 
The  applicability  of  the  proposed  rule 
would  be  revised  to  include  additional 
airplanes.  The  proposed  actions  would 
be  required  to  be  accomplished  in  ' 

accordarK:e  with  the  service  bulletin        | 
described  previously.  , 

As  a  result  of  recent  communications  ' 
with  the  Air  Transport  AssociMlion 
(ATA)  of  America,  the  FAA  l;a&  learned 
that,  in  genera),  some  operators  may        I 


11.89. 


bulletin.  Any  damagn.  impn)per  ailjustment.       (<0(2)(i)  <>r  («!)l2)lii)  ot  tins  AU.  I  tien^allor. 
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misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  542  Model 
767  series  airplanes  equipped  with  over- 
wing  escape  slides  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  178  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $427,200,  or  $2,400  per 
airplane. 

However,  approximately  166  U.S.- 
registered  airplanes  previously  were 
required  by  AD  93-25-06  to  accomplish 
the  subject  modification.  This  proposal 
would  affect  only  12  additional  U.S.- 
registered  airplanes.  Therefore,  the  cost 
to  modify  these  12  newly  added 
airplanes  is  estimated  to  be  $28,800.  or 
$2,400  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  .26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8772  (58  FR 
69221,  December  30.  1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  95-NM-08-AD.  Supersedes 
AD  93-25-06.  Amendment  39-8772. 

Applicability.  Model  767  series  airplanes, 
having  line  positions  1  through  542 
inclusive,  and  equipped  with  over-wing 
escape  slides;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  over-wing  escape 
slide,  which  could  hinder  inflation  of  the 
slide  to  a  usable  configuration  during  an 
emergency  evacuation,  accomplish  the 
following: 

(a)  For  airplanes  having  serial  number  1 
through  476  inclusive:  Within  15  months 
after  {anuary  31, 1994  (the  effective  date  of 
AD  93-25-06,  amendment  39-8772),  modify 


the  trailing  edge  panels  and  the  aft  flaps,  in 
accordance  with  Boeing  Service  Bulletin 
767-57-0043,  Revision  1,  dated  May  6,  1993; 
Revision  2,  dated  September  16, 1993:  or 
Revision  3,  dated  February  2, 1995. 

(b)  For  airplanes  having  serial  numbers  477 
through  542  inclusive:  Within  15  months 
after  the  effective  date  of  this  AD,  modify  the 
trailing  edge  f)anels  and  the  aft  flaps,  in 
accordance  with  Boeing  Service  Bulletin 
767-57-0043,  Revision  3,  dated  February  2, 
1995. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-n3. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
27. 1995. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  95-8077  Filed  3-31-95;  8:45  am) 
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Coast  Guard 

33  CFR  Parties 
tCGDOl -95-025] 
RIN2115-AA97 

Safety  Zone:  Annual  "Fireworks  on  the 
Navesink"  Fireworks  Display, 
Navesink  River,  Red  Bank,  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  for 
the  annual  Independence  Day 
"Fireworks  on  the  Navesink"  fireworks 
display  located  on  the  Navesink  River, 
Red  Bank,  New  Jersey.  The  safety  zone 
would  be  in  effect  annually  on  the  third 
day  of  July,  from  8  p.m.  until  11  p.m., 
with  a  raid  date  on  the  fourth  of  July, 
at  the  same  times,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  New  York.  The  proposed  safety 
zone  would  close  all  waters  between  the 
north  and  south  shores  of  the  Navesink 
River,  including  Red  Bank  Reach, 


extending  approximately  300  yards  east 
and  300  yards  west  of  the  fireworks 
platform  anchored  off  of  Red  Bank.  New 
Jersey. 

DATES:  Comments  must  be  received  on 
or  before  May  18.  1995. 
addresses:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group,  New 
York,  Bldg.  108.  Governors  Island.  New 
York  10004-5096.  or  may  be  delivered 
to  the  Maritime  Planning  Staff.  Bldg. 
108.  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance  due  to  the  fact  that 
Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York,  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  45  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
deemed  to  be  unnecessary  and  contrary' 
to  the  pubhc  interest.  Any  delay  in 
publishing  a  final  rule  would  effectively 
cancel  this  event.  Cancellation  of  this 
event  would  be  contrary  to  public 
interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-025) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Maritime  Planning  Staff  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger.  Project  Manager.  Coast 


Guard  Group  New  York  and  LCDR  J. 
Stieb.  Project  Attorney.  First  Coast 
Guard  District.  Legal  Office. 

Background  and  Purpose 

For  the  last  several  years,  the  Town  of 
Red  Bank,  New  Jersey,  has  submitted  an 
Application  for  Approval  of  Marine 
Event  for  a  fireworks  program  in  the 
waters  of  the  Navesink  River.  This 
regulation  would  establish  an  annual 
safety  zone  in  the  waters  between  the 
north  and  south  shores  of  the  Navesink 
River,  including  Red  Bank  Reach, 
extending  approximately  300  yards  east 
and  300  yards  west  of  the  fireworks 
platform  anchored  off  of  Red  Bank,  New 
Jersey,  at  or  near  40°21'20"  N  latitude, 
074°04'10"  W  longitude.  The  safety 
zone  is  bounded  by  the  following 
points:  40''21'15"  N  latitude,  074°03'57" 
W  longitude;  to  40''21'43"  N  latitude, 
074''03'57"  W  longitude;  and  40"'21'20" 
N  latitude.  074°04'25"  W  longitude;  to 
40''21'30"  N  latitude.  074"'04'25"  W 
longitude.  The  safety  zone  would  be 
effective  on  the  third  of  July,  from  8 
p.m.  until  11  p.m..  with  a  raid  date  on 
the  fourth  of  July,  at  the  same  times, 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  This 
safety  zone  would  preclude  all  vessels 
from  transiting  a  portion  of  the 
Navesink  River,  from  shore  to  shore, 
and  is  needed  to  protect  mariners  from 
the  hazards  associated  with  fireworks 
exploding  in  the  area. 

This  permanent  regulation  would 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location,  on  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  This  regulation  will  be 
announced  annually  via  Safety  Marine 
Information  Broadcasts  and  by  locally 
issued  notices. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulator}'  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Februar}'  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory'  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  safety  zone  would  close  a 
portion  of  the  Navesink  River,  from 
shore  to  shore,  to  all  vessel  trafTic 
annually  on  the  third  of  July,  fi-om  8 


p.m.  until  11  p.m..  with  a  rain  date  on 
the  fourth  of  July,  at  the  same  times, 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York. 
Although  this  regulation  would  prevent 
traffic  from  transiting  this  area,  the 
effect  of  this  regulation  would  not  be 
significant  for  several  reasons.  Due  to 
the  limited  duration  of  the  event;  the 
late  hour  of  the  event;  the  extensive, 
advance  advisories  that  will  be  made; 
that  the  amount  of  traffic  in  this  area  is 
minimal;  and  that  this  event  has  been 
held  annually  for  the  past  several  years 
without  incident  or  complaint,  the  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulator)'  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify' 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B  (as  revised  by  59  FR  38654; 
July  29,  1994),  it  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  scheduled  in  the 
docket. 


Flexibility  Act.  A  copy  of  the  dratt 
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LiM  of  Snbiects  in  33  CFK  Ptet  165 

HaHnrs.  Uahne  safely.  Nawj|tioii 
(water^  Reporting  and  racopclLecTMng 
i«^tieawiits,  SecMrtty  meMwres, 
Waterways. 

Proposed  gi»gulali«ni 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  propose.s  to  amend  33 
CPR  part  165  as  follows: 

PART  16S-tAIWEMOE01 

1 .  The  authotity  ritatitjn  for  part  165 
(.■ontiTmes  to  read  as  follows; 

Authority:  33  U.SC  12Jl;50^.SiI.  191. 
33CFK  105-l(j0.6.04-l.S6.r>4-6.  and  IW  5: 
49CFR  1  46. 

2.  .Section  16S  161  i«4d<le<(  to  kmmI  as 

foUOMTS: 


Dfltod:  Mardi  17, 1995. 
).  RulkovsVy, 

CommarxieT,  U.S.  Coast  Guard.  Captain  of 
the  Port.  New  VoriL  Acting. 
IFK  Ooc.  9&-S127  FiM  3-31-«&.  e;«S  anl 


IMSlMI     S1o»  Zowe;  Anmuai 

on  the  Navesink"  Ftnmorkt  Otsptajii. 

Navesink  Rlwer.  Aed  fiaoK.  Hem  .tersey. 

(a)  Location  All  wjrt«n«  betwem  tlie 
norlli  and  south  shorn  of  the  Navesmk 
Riv«r,  if)cl\idit>K  Red  Bank  R«»ch. 
extendiftf;  approximately  300  y»rdseast 
and  300  yards  west  of  the  fireworks 
platform  anchored  off  of  Red  Bank.  New 
Jersey,  at  or  aoar  AJTZl  10"  N  latitude. 
(T74°04'10"  W.  The  saiety  ame  is  bound 
by  (he  JoJkmin);  poiats:  4r>21 '!.''>"  N 
latitu<*c.  or^'OS'ST"  W  ioonitude;  to 
40»2I'43"  N  latitorie,  074''0r37"  W 
lon)^tude:«iKi  40°21'2O"  N  latitude. 
074'«4'25"  W  iongitueWr  to  40*'21'31l"  N 
latitude,  074°04':.i.n  '  VV  longitudB. 

(b)  Effective  period.  This  saiety  zoae 
is  in  efftK;t  annually  on  the  third  of  July, 
from  8  pun.  until  11  p.m.,  vnless 
exte«(M  or  tenninatod  sooner  by  the 
Captain  oi  the  Part  New  YoA.  U  the 
fireworks  display  is  (xincelled  became 
of  bad  weather,  this  section  is  in  efiioct 
on  the  fourth  of  July,  at  the  same  times, 
unless  extended  or  temiaatHd  sooner  by 
the  Caiptain  of  the  Port  New  Yoji..  The 
effective  period  will  be  onnouziued 
annoally  via  Safety  Marine  lofonBation 
Rroaikiasts  and  locally  issued  notiues. 

Ic)  RrgirhtioDS.  i^)  The  ^neral 
reguhJtiorrs  contrMned  in  33  CFR  165.23 
apply. 

(2j  All  persons  and  vessels  shall 
comply  with  the  in«?tructions  of  the 
Coa«rt  Guard  Captain  cff  tha  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commijisioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailnd  hy  a  U.S.  XZoa^  Guard 
▼Bssel  via  siren,  radio,  flashing  li^t.  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


33  CFR  Part  165 

[COOn-t5-01»J 

RiN2115-AAA7 

Safety  Zone:  Annual  South  Street 
Seaport  New  Year's  Ewe  Fireworks, 
East  River.  NY 

AQBPICV:  Coast  Guard,  DOT. 

ACTIOW:  Notice  of  proposed  rulemaking. 

StMMMlRtr:  Tbe  Cea«l  Guard  proposes  to 
estafbtifih  a  permaDent  safety  aone  for 
the  anmffll  South  Street  Seaport  New 
Year's  Eve  fireworks  display  located  in 
the  East  River,  New  York.  "The  safety 
zone  wmild  he  in  ef[«:t  annually  on 
Deceirtber  31  at  11:30  p.m.  nntil  12:45 
a.m.  on  fanuary  1,  unless  extended  or 
termirrated  sooner  by  the  Captain  of  the 
Port,  New  \oA.  The  prr^posed  safety 
zone  wouH  (rk>se  aW  t^TJlers  of  the  East 
River  south  of  the  Brooklyn  Bridge  and 
north  of  a  hne  drawn  from  Pier  fl, 
Manhafttan  to  Pier  3,  Brooklyn. 

DATES:  Comments  must  be  received  on 
or  bt;fore  June  2. 1995. 
ADDRESSES:  CooiiBeats  sJMwld  be 
mailtMl  to  the  U^.  Coast  Guard  Groop. 
New  York,  tildg.  108.  Goveraors  Island. 
New  York  IOUl>4-50d6.  or  may  be 
delivered  to  the  MaritiiiH)  Planning 
Staff.  Bkig.  lua.  betwtiun  «  a.m.  aad  4 
p  m  .  Monday  throu)$ii  Friday,  except 
Fedeul  hoiidays. 

Any  person  wishing  to  visit  the  offi^^e 
must  contact  the  Maritime  Planning 
Staff  at  (212)  Bf>8-T934  to  t*ftain 
advance  cktaramx  dtie  in  the^iact  that 
Govermors  Islaod  as  a  aiiitary 
installation  viitk  liailted  access. 

Ran  FURTMEW  JHFOBKUTION  CONTACT: 

Lieutenaot  (Juuior Grade)  K.  Messenger. 
Maritime  Planning  Staff  Oiivf,  Coast 
Guard  Growp  >tew  Yoi*  (21 21  ««8-7934. 

SUPPLEMENTARY  INFQRMATiON: 

Request  far  CaameHls 

Tbe  Coast  Guard  encoori^gtis 
interested  persons  to  partlcipatu  in  this 
rulemaking  by  submitting  wnTtfiO  data, 
viev^rs,  or  arguments. 

Persons  wibmiTting  cojnments  <^oiild 
include  their  names  and  addresses, 
identify  this  aotic*  ICGD01-J95-010) 
and  the  specific  soction  of  the  proposal 
to  which  their  commtnts  apply,  and 
git^e  reasons  IJor  aech  comineuL  Persons 
wanting  acknowledgment  to  receipt  of 


comments  should  enclose  a  stamped, 
self-addrefised  postcard  or  envelop. 
The  Coast  Guard  will  f;onsider  all 
cxjmments  received  during  the  oonuoeut 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  puWic  hearing;  howevw, 
fjersons  may  request  a  putrfic  hearing  by 
vrritiir^  to  the  Maritime  Planning  Staff  at 
the  address  rnider  AOO«»eS9ES  !f  it  is 
determined  that  the  opynirttmity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  puWic 
hearing  at  a  time  and  place  annoimced 
by  a  laler  notice  in  the  Federal  Register. 

Drafiiag  laCarmation 

The  drafters  of  this  notiue  are  LT|G  K. 
Messenger,  Project  Manager,  Captain  of 
the  Port  Nlew  YojI  and  HJJR.  I  Sfeieb. 
Pnsieut  Attorney.  First  Goast  I'/mttd 
District,  Legal  Oifioe. 

Background  and  Purpose 

For  the  last  several  years.  South  Street 
Seaport,  Inc.  has  submitted  an 
Application  for  Approval  of  Marias 
Event  for  a  New  Year's  Eve  finjwvorks 
program  in  the  waters  of  lh£  East  River. 
ThLs  regulation  would  e^^LabH&h  a  i^ifety 
zone  annually  in  tbe  waters  uf  the  kuist 
River  at  1 1 :30  pjn.  oo  December  31. 
until  12:45  a.ra.  on  January  1.  uoiess 
extended  or  terminated  sooiiar  by  the 
Captain  of  the  Port,  New  YorL  This 
safety  zojic  would  preclude  all  vessels 
from  Lraasjting  south  of  the  Brooklyn 
Bridge  and  itorth  of  a  line  drawn  from 
Pier  9.  Manhattan  to  Pier  3,  Brooklyn.  11 
is  needed  to  protect  mariners  from  the 
hazards  associated  wilb  Jlreworks 
exploding  in  the  area. 

This  perniauBnt  regulation  would 
provide  nuti^je  to  mariners  that  itiis 
event  ocx:urs  annually  al  the  same 
location,  on  tbe  same  day  aad  tiuua; 
allowing  tl>em  to  plan  transits 
accordingly.  This  rej^laJioa  will- be 
announced  annuaUy  via  Safety  Mariioe 
Information  Broadcasts  and  by  locally 
issued  notices. 

Regulatory  Evaluatien 

This  proposal  is  not  a  si^niHcajit 
regulatory  action  under  section  3\T)  of 
Evpcutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  htviefits  under  secJion  f»(ajl33  of  the 
order.  It  h;is  been  ejuimpled  from  review 
by  the  Offit*  of  Mani^gement  and 
Budget  under  that  order.  It  is  not 
signifiianJ  under  the  regulatory  policies 
and  procedures  of  the  Dijpartmeiit  of 
Transportation  IDOT)  144  FR  n(>40; 
Fehruary  26, 1979).  The  Coa^  Crtiard 
expects  the  economic  iapad  of  tiiis 
proposal  to  he  so  iuiAiiual  that  a  kill 
Regulatory  Evalualioa  under  par«igrap}] 
10(o)  of  the  regulatory  policies  and 
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procedures  of  OOT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of  the 
East  River  to  all  vessel  traffic  annually 
at  11:30  p.m.  on  December  31,  until 
12:45  a.m.  on  January  1,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port,  New  York.  Although 
this  regulation  would  prevent  traffic 
firom  transiting  this  area,  the  effect  of 
this  regulation  would  not  be  significant 
for  several  reasons.  Due  to  the  limited 
duration  of  the  event;  the  late  hour  of 
the  event;  the  extensive,  advance 
advisories  that  will  be  make;  that 
pleasure  craft  and  some  commercial 
vessels  can  take  an  alternate  route  via 
the  Hudson  and  Harlem  Rivers;  and  that 
this  event  has  been  held  annually  for 
the  past  several  years  without  incident 
or  complaint,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  num.ber  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  as  revised  by  59  FR  38654. 
July  29. 1994.  it  is  categorically 
excluded  from  further  environmental 


documentation.  Appropriate 
environmental  analysis  of  the  South 
Street  Seaport  New  Year's  Eve  fireworks 
will  be  conducted  in  conjunction  with 
the  marine  event  permitting  process 
each  year.  Any  environmental 
documentation  required  under  the 
National  Environmental  Policy  Act  for 
issuance  of  a  marine  event  permit  will 
be  completed  prior  to  the  event.  A 
Categorical  Exclusion  Determination  is 
included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 


Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.174  is  added  to  read  as 
follows; 

§  165.174    Safety  Zone:  Annual  Soutti 
Street  Seaport  New  Year's  Eve  Fireworks 
Display.  East  River,  New  York. 

(a)  Location.  All  waters  of  the  East 
River  south  of  the  Brooklyn  Bridge  and 
north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3,  Brooklyn. 

(b)  Effective  period.  This  section  is  in 
effect  annually  at  11:30  p.m.  on 
December  31,  until  12:45  a.m.  on 
January  1.  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  The  effective  period  will 
be  announced  annually  via  Safety 
Marine  Information  Broadcasts  and 
locally  issued  notices. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  C.F.R. 
165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  March  6, 1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard  Captain  of  the 

Port.  New-  YorJt. 

[FR  Doc.  95-8125  Filed  3-31-95:  8:45  am) 

BILLING  CODE  4»1fr-1«^ 


33  CFR  Part  165 
[CGD01 -95-011] 
RIN2115-AA97 

Safety  Zone:  Annual  Rensselaer 
Festival  Fireworks  Display,  Hudson 
River,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SliMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  for 
the  annual  Rensselaer  Festival  fireworks 
display  located  in  the  Hudson  River. 
Rensselaer.  New  York.  The  safety  zone 
would  be  in  effect  annually  on  the  third 
Saturday  in  September  from  8:30  p.m. 
until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York.  The  proposed  safety 
zone  would  close  all  waters  of  the 
Hudson  River,  shore  to  shore,  north  of 
the  42°38'12"  N  line  of  latitude  and 
south  of  the  Dunn  Memorial  Bridge, 
Albany,  New  York. 

DATES:  Comments  must  be  received  on 
or  before  June  2, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group.  New 
York,  Bldg.  108.  Governors  Island.  New 
York  10004-5096,  or  may  be  delivered 
to  the  Maritime  Planning  Staff,  Bldg. 
108,  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance  due  to  the  fart  that 
Governors  Island  is  a  military 
installation  with  limited  access. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York,  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (GCDOl-95-011) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 


snail  pruuetfu  as  uinn.it;u. 
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wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  poatcard  or  envelope. 
The  Coast  Guard  will  consider  all 
coBunents  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  ^r»mmantc  The  CoJut  Cuanl 
plans  no  public  hearing;  however, 
persons  may  request  a  ptiblic  hearing  by 
writing  to  the  Maritime  Planning  Staff  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemakii^ 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Proiact  Manager,  Captain  of 
the  Port.  New  York  and  LCDR  ).  Stieb. 
Piojed  Attorney,  First  Coaal  Oktiuii 
District,  l^egai  Office. 

BackgraiHid  and  Purpose 

For  the  last  several  years,  the  City  of 
Rensselaer  has  submitted  an 
Application  for  Approval  of  Marine 
Event  for  a  fireworks  program  in  the 
waters  of  the  Hudson  River.  This 
regulation  would  establish  a  safety  zone 
in  the  waters  of  the  Hudson  River  on  tiie 
third  Saturday  in  September  from  8:30 
p.m.  until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  YoA.  This  safety  zone  would 
preclude  all  vessels  from  transiting  a 
portion  of  the  Hudson  River,  shore  to 
shore,  north  of  the  42''38'12~  N  line  of 
latitude,  and  south  of  the  Dunn 
Memorial  Bridge,  Albany.  New  York.  It 
is  needed  to  protect  mariners  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

This  ptermanent  regulation  would 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location,  an  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  This  refiulation  will  be 
announced  annually  via  Safety  Marine 
Inlorraatioo  Bioadcasters  and  by  locally 
issued  notices. 

Regulatory  Eraiuation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12A66  aiMl  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6ta)t3l  of  that 
order,  ft  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  pobcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  TO  1 1040; 
Fe»wwy  26,  1-979).  The  Coast  Guard 
expects  the  eoonoinic  impact  of  this 
proposal  to  be  so  minimal  that  a  fnll 


Regulatory  Evalustioa  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of  the 
Hudson  River  to  all  vessel  traffic 
aimuaily  on  the  third  Saturday  in 
September  from  8:30  p.m.  until  10  p.m., 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York. 
Although  this  regulation  would  prevent 
traffic  from  transiting  this  area,  the 
eflect  of  this  regulation  would  not  be 
significant  for  several  reasons.  Due  to 
the  limited  duration  of  the  event;  the 
late  bo«ir  ot  the  event;  the  extensive, 
advance  advisories  that  wriU  be  made; 
and  that  this  event  has  been  held 
annually  for  the  past  several  years 
without  incident  or  complaint,  the  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  iiM:lude 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  raasoos  set  forth  in  the  above 
Regulatory  Evaluatioo,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  Tte  Coast  Guard  certifies 
under  5  U.S.C.  e05{b)  thai  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  oo  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  liS-C. 

3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Exet:titive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
fedcralisn  implicatiai»  to  warrant  the 
preparation  oia  Federaltsm  Assessnienl 

Environment 

The  Coast  Guard  has  considered  tlie 
envLFonmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  nrfaraandad  inj»lrttctiun 
M16475.1B  (as  revised  by  i9  FR  3B654; 
July  29.  1994),  it  is  categorioelly 
excluded  from  further  environmental 


documaatalioo.  A  Categorical  ExckisioB 
Determination  is  included  in  the  docket 

List  of  Subjects  is  23  CFR  Part  165 

Haittors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 

Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follow*: 

PAI^T  165— lAMENDED] 

1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authsrity:  33  U.SX1 1231;  50  U.S.C  191: 
33  CFR  1.05-l(g).6J>4-l.eiM-6,«od  1605: 
49  CFR  1.46. 

2.  Section  165.167  is  added  to  read  as 

follows: 

§165.167    Safety  Zone;  Annual  Rensselaer 
Festival  Fireworks  Otsptay,  Hudson  River, 

New  York. 

(a)  Location.  All  waters  of  the  Hudson 
River,  shore  to  shore,  north  of  the 
4r38'12"  N  line  of  latitude,  and  south 
of  the  Dunn  Memorial  Bridge.  Albany, 
New  York. 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  third  Saturday  in 
September  Irum  8:30  p.m.  until  10  p.m.. 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
effective  period  will  be  annoiuxxd  via 
Safety  Marine  Information  Broailcasts 
and  locally  issued  notices. 

(cj  Reguhtions.  (1)  The  general 
regulations  mntaineri  in  33  CFR  163.23 

apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
desi^iatcd  on  scene  patml  personnel. 
U.S.  GoasA  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guatd.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  Mardi  8. 1«9&. 
T.H.  GilsMMT, 

Captain,  VS.  CoastGaard.Captakioftbp 
Port,  AJbw  rork. 
jFR  Doc.  95-«126  FiVx!  3-31-^5-,  «:45  ami 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  52 

(CA  83--6-6889b;  FRL-6166-q 

Approval  and  PronKjIgation  of  State 
Implementation  Plans;  California  State 
bnpiementation  Plan  Revision,  Bay 
'Area  Air  Quality  Management  District 

AGEMCV:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOCJ  emissions  from 
organic  liquid  bulk  tenninais  and  bulk 
plants,  surface  coating  uf  miscellaneous 
metal  parts  and  products,  aerospace 
assembly  and  component  coating 
operations,  flexible  and  rigid  disc 
manufacturing,  gasoline  bulk  terminals, 
gasoUne  bulk  plants,  and  ga.soline 
delivery  vehicles.  One  of  the  rules 
concerns  the  submittal  of  VOC  and 
oxides  of  nitrogen  (NOx)  emissions  data 
to  the  district. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  and  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  state's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  wilt  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  3, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Oaniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division.  U.S. 
Environmental  F*rotection  AgeiM;y, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 


Copies  of  the  rule  revisions  and  EPA's 
evaluatiwi  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  offjce  during  normal  busir>ess 
hours.  Copies  of  the  submitted  rule 
revisicKis  are  also  available  fdr 
inspection  at  the  following  locations: 
Environmental  Protection  Agency.  Air 

Docket  (6102),  401  "M"  Street  SW., 

Washington,  DC  20460. 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco,  CA  94109. 
California  Air  [Resources  Boerd, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FiwrrHER  mformAJiou  contact: 
Helen  Liu,  Rulemaking  Section  [A-5-31, 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agenc7, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901,  Telephone: 
(415)744-1199. 

SUPPLEMENTARY  INFORMATION:  This 

document  concerns  Bay  Area  Air 
Quality  Management  District  Rule  8.6, 
Organic  Liquid  Bulk  Terminals  and 
Bulk  Plants,  Rule  8.19,  Surface  Coating 
of  Miscellaneous  Metal  Parts  and 
Products,  Rule  8.29,  Aerospace 
Assembly  and  ComporLent  Coatings 
Operations.  Rule  8.33,  Gasoline  Bulk 
Terminals  and  Gasoline  Delivery 
Vehicles,  Rule  8.38,  Flexible  and  Rigid 
Disc  Manufacturing,  Rule  8.39,  Gasoline 
Bulk  Plants  and  Gasoline  Delivery 
Vehicles,  and  Rule  2.1,  Section  429, 
Emissions  Statement.  These  rules  were 
all  submitted  by  the  California  Air 
Resources  Board  (CARE)  to  EPA  on 
September  28.  1994.  except  for  Rule  8.6, 
which  was  submitted  on  May  24, 1994, 
and  Rule  2.1,  Section  429,  which  was 
submitted  on  October  19, 1994.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  15. 19«5. 
Felicia  Marcos, 
Regional  Admin tstrator. 
[FR  Doc.  95-8043  RIed  3-31-95;  8:45  arej 
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40  CFR  Part  52 

[IL91-1-6279t>:  Fm.-Sie8-5) 

Approval  and  Prontulgatton  of 
Impiementation  Plans;  HIinois 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACHOtU  Proposed  rule. 


summary:  The  U^PA  proposes  to 

approve  the  site-specific  Slate 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  ol  lllirtors 
on  January  25.  1994.  for  Quantum 
Chemical  Corporation's  fsdlfty  located 
in  Morris,  Illinois.  This  site-specific  SIP 
revision  ahers  cwtain  Reasonably 
Available  Control  Tedutology  (RACT) 
regulations  contained  within  35  Illinois 
Administrative  Code  (lAC)  Part  218  as 
they  apply  to  speciftc  units  or  plants 
within  this  facility.  This  approval  is 
based  upon  sufficient  demonstration 
that  factors  relating  to  this  fadlity  are 
substantially  and  significantly  different 
from  those  relied  upon  in  adopting  35 
lAC  Part  218,  and  that  these  factors 
warrant  a  corresponding  adjustment  of 
its  RACT  requirements.  In  the  final  rules 
section  of  this  Federal  Register,  the 
USEPA  is  approving  this  action  as  a 
direct  final  rule  widiout  prior  proposal 
because  USEPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  m  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  m 
a  subsequent  final  rule  based  on  the 
proposed  rule.  Please  be  avtfare  that 
USEPA  will  institute  another  comment 
period  on  this  action  only  if  warranted 
by  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  the  direct  firwl 
rule.  Any  parties  interested  in 
commenting  on  this  nofict?  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  3, 
1995.  If  no  such  comments  are  rec&ived, 
USEPA  hereby  advises  the  public  that 
the  direct  final  rule  will  be  effective  on 
June  2,  1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Secti(M7,  Regulation  Development 
Branch  (AR18-J).  U.S.  Enrironmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  J.  Palermo.  Regulation 


proposal  to  be  so  minhnai  that  a  fnll 


excluded  from  further  environmental 


BILLIMG  CODE  4V10-14-M 


16824 


Federal  Register  /  Vol.  60.  No.  63  /  Monday.  April  3.  1995  /  Proposed  Rules 


Development  Section.  Regulation 
Development  Branch  (AR18-J).  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)  886-6082. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
Tinal  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  23. 1995. 
Robert  Springer, 
Acting  Regional  Administrator. 
|FR  Doc.  95-8039  Filed  3-31-95;  8:45  am) 

BILUMO  COOC  6««a-60-P 


40  CFR  Part  52 

[IL104-1-6«97b;  FRL-€158-8) 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  Illinois" 
November  28,  1994.  request  to  amend 
the  marine  vessel  loading  rules  for  the 
Chicago  and  Metro-East  areas  as  part  of 
the  State's  15  percent  (%)  Rate  of 
Progress  Plan  control  measures  foi 
Volatile  Organic  Matter  emissions.  The 
control  measures  require  marine 
terminals,  from  May  1  through 
September  15.  to  operate  a  vapor 
collection  and  control  system  which 
achieves  a  95%  control  efficiency.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  iivthe  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  3, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section. 
Regulation  Development  Branch  {AR18- 


J).  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Regulation  Development 
Branch  (AR18-J).  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosanne  Lindsay,  Regulation 
Development  Section.  Regulation 
Development  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Ilhnois  60604.  (312)  353-1151. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  9. 1995. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 

|FR  Doc  95-8045  Filed  3-31-95;  8:45  am) 
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40  CFR  Part  52 
[MO-20-1-6442;  FRL-6181-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  by  the  state  of  Missouri  that 
revises  the  Missouri  Part  D  new  source 
review  (NSR)  rules,  updates  and  adds 
numerous  definitions,  revises  the 
maximum  allowable  increase  for 
particulate  matter  under  the 
requirements  for -prevention  of 
significant  deterioration  (PSD)  of  air 
quality,  address  emission  statements 
under  title  I  of  the  Clean  Air  Act 
Amendments  (CAAA).  and  generally 
enhance  the  SIP. 

This  revision  generally  meets 
requirements  of  the  Clean  Air  Act  (CAA) 
as  Amended  in  1990  with  regard  to  NSR 
in  areas  that  have  not  attained  the 
national  ambient  air  quality  standard 
(NAAQS).  However,  Missouri  is 
required  to  make  certain  changus  to  the 
NSR  rules,  as  outlined  in  this  proposal, 
before  EPA  can  grant  final  approval  to 
this  SIP  revision.  This  implementation 
plan  was  submitted  by  the  state  to 
satisfy  certain  Federal  requirements  for 


an  approvable  nonattainment  NSR  SIP 
for  Missouri. 

DATES:  Comments  must  be  received  on 
orbeforeMay  3. 1995. 

ADDRESSES:  Comments  may  be  mailed  to 

Robert  J.  Lambrechts,  Environmental 

Protection  Agency.  Air  Branch,  726 

Minnesota  Avenue,  Kansas  City,  Kansas 

66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Lambrechts  at  (913)  551-7846. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  requirements 
for  nonattaiimient  NSR  are  set  out  in 
part  D  of  title  I  of  the  Act.  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIP  revisions 
submitted  under  part  D.  including  those 
state  submittals  containing 
nonattainment  area  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16. 1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  today's  proposal  and  the  supporting 
rationale. 

The  EPA  is  currently  developing  a 
proposed  rule  to  assist  the 
implementation  of  the  changes  under 
the  amended  Act  in  the  NSR  provisions 
in  parts  C  and  D  of  title  I  of  the  Act.  If 
EPA  has  not  taken  final  action  on  the 
state's  NSR  submittals  by  the  time  the 
proposed  rule  is  published  for 
comment.  EPA  may  refer  to  the 
proposed  rule  as  the  most  authoritative 
guidance  available  regarding  the 
approvability  of  the  submittals.  Upon 
promulgation  of  the  final  regulations. 
EPA  will  review  the  NSR  SIPs  of  all 
states  to  determine  whether  additional 
SIP  revisions  are  necessary. 

Prior  to  EPA  approval  of  a  state's  NSR 
SIP  submission,  the  state  may  continue 
permitting  only  in  accordance  with  the 
new  statutory  requirements  for  permit 
applications  completed  after  the 
relevant  SIP  submittal  date.  This  policy 
was  explained  in  transition  guidance         , 
memoranda  from  John  Seitz  dated  t 

March  11. 1991,  and  September  3. 1992. 
As  explained  in  the  March  1 1 
memorandum,  EPA  does  not  believe 
Congress  intended  to  mandate  the  more 
stringent  Title  I  NSR  requirements 
during  the  time  provided  for  SIP 
development.  States  were  thus  allowed 
to  continue  to  issue  permits  consistent 
with  requirements  in  their  current  NSR 
SIPs  during  that  period;  or  apply  40  CFR 
part  51 .  appendix  S  for  newly  i 
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designated  areas  that  did  not  previously 
have  NSR  SIP  requirements. 

II.  ConstructioB  Permits  Required — 10 
CSR  10-6.060 

A.  General  Nortnttninmertt  New  Source 
Review  (NSHl  Nonattainment  Permit 
Requirements 

The  Act  requires  alt  states  to  have 
submitted  the  following  nonattainment 
NSR  provisions. 

1.  Offset  Ratios 

Federal  Requirement:  For  moderate 
ozone  nonattainment  areas,  the  state 
must  submit  provrstons  to  ensure  that 
new  or  modified  major  stationary 
sources  obtain  offsets  at  a  ratio  of  at 
least  1.15  to  1  in  order  to  obtain  an  NSR 
permit. 

State  fle.sponse.  10  CSR  10- 
6.060(7){B)1  requires  thai  by  the  time 
the  soiirc  e  is  to  comnwnce  operation, 
sufficient  offsetting  emissions 
redu(.1ions  are  to  be  obtained.  The 
specific  offset  ratios  for  all 
nonattainment  classifications  are  listed 
al  10  CSR  10-6.020(2 )(0)1  and  satisfy 
the  requirement  that  volatile  organic 
compound  (VOC)  and  nitrogen  oxides 
(NOx)  emissions  in  moderate 
nonattainment  areas  will  require  an 
offset  ratio  of  actual  emission  reduction 
to  new  emissions  of  1.15:1.  Missouri  has 
satisfied  this  Federal  requirement. 

2.  Geographic  Location  of  Offsets 

Federal  Requirement:  New  section 
173(c)(1)  stipulates  that  emissions 
offsets  generally  must  be  obtained  by 
the  same  source  or  other  existing 
sources  in  the  same  nonattainment  area. 
exf»pt  under  narrow  circumstances. 

State  Response:  10  CSR  10- 
B.060(7)(B)1  provides  that  offsetting 
emissions  reductions  are  to  be  obtained 
from  existing  sources  in  the  St.  Louis 
nonattainment  area.  Mis.souri  has 
satisfied  this  Federal  requirement. 

3.  Timing  of  Offsets 

Federal  Rfquireinent:  New  se<:tion 
173((:)(1)  also  adds  the  condition  that 
any  emissions  offsets  obtained  in 
conjunction  with  the  issuance  of  a 
permit  to  a  new  or  modified  source 
must  be  "by  the  time  a  new  or  modified 
source  commences  opemtion,  in  effect 
and  enforceable  *   *   '."  The  1990 
CAAA  clarified  the  offset  requirements 
in  the  preamended  Act  by  requiring  that 
the  offsets  be  Federally  enforceflble 
before  permit  issuance.  Accordingly, 
while  it  is  possible  for  a  state  to  issue 
a  permit  to  <x)nsf ruci  once  sufficient 
emissions  offsets  have  been  identified 
and  made  Federally  enforceable,  the 
state  must  also  ensure  that  the  required 
emissions  reductions  actually  occur  no 


later  than  the  date  on  which  the  new 
source  or  modified  source  would 
commence  o[>eration. 

State  Response:  The  Missouri 
definition  of  "Federally  enforceable" 
found  at  10  CSR  10-6.Q20{2)(F)2 
provides  that  requirements  within  any 
applicable  state  implementation  plan, 
any  permit  requirement  established 
pursuant  to  40  CFR  part  52.21.  or  under 
regulations  pursuant  to  40  CFR  part  51 
are  Federally  enforceable.  Therefore,  the 
requirement  to  obtain  an  emission  offset 
wjll  be  Federally  enforceable  once 
approved  into  the  SIP. 

10  CSR  10-6.06O(7)(B)l  provides  that 
offsetting  emissions  reductions  are  to  be 
obtained  by  the  time  the  source  is  to 
commence  operation.  In  addition,  10 
CSR  10-6.060(1 2MC)1.C  provides  that 
the  owner  or  operator  of  the  source  from 
which  offsets  are  obtained  .shall  enter 
into  a  binding  agreement  to  limit 
emissions  of  the  offset  pollutant  at  the 
source  to  the  levels  identified  after  the 
offset  is  applied.  10  CSR  10- 
6.06O(12)(C)2  provides  that  it  shall  be  a 
violation  of  the  construction  permits 
required  rule  (10  CSR  10-6.060)  to 
operate  a  source  from  which  oils^s 
were  obtained  so  as  to  emit  the  offset 
pollutant  at  levels  greater  than 
identified  in  the  agreement  referred  to 
previously.  Therefore,  the  commitment 
to  obtain  emission  reductions  is 
Federally  enforceable  at  the  time  of 
permit  issuance,  and  the  Missouri 
regulation  satisfies  the  CAAA  section 
173  mandate. 

4.  Actual  Emissions  Reductimis 

Federal  Requirentent:  New  section 
173(c)(1)  includes  the  provision  that: 

*   *   *  Total  tonnage  of  increased  emissions 
from  the  new  or  modified  source  shall  be 
offsPl  by  an  equal  or  greater  amount,  as 
applicable,  in  the  actual  emissions  of  such  air 
pollutant  from  the  same  or  other  sources  in 
the  area. 

EPA's  current  regulation  concerning 
the  baseline  for  emissions  offsets,  as 
contained  in  the  part  51  NSR 
nonattainment  regulations,  provides 
that  the  offset  baseline  is  the  emissions 
limit  under  the  applicable  SIP  in  effect 
at  the  time  the  permit  application  is 
filed,  unless  the  state's  demonstration  of 
reasonable  further  progress  (RFP)  and 
NAAQS  attainment  is  based  on  actual 
emissions,  or  the  applicable  SIP  does 
not  contain  an  emissions  limitation  for 
that  particular  source  or  source 
category.  The  new  statutory  requirement 
provides  that  emissions  increases  from 
the  new  or  modified  source  must  be 
offset  by  real  reductions  in  actual 
emissions. 

State  Response:  The  nonattainment 
provisions  for  Missouri  found  at  10  CSR 


10-6.060(7)(B)3  require  that  offsets  be 
obtained  in  accordance  with  the  offset 
|)rocedures  found  in  the  offsets 
appendix  of  the  construction  permits 
rule  at  10  CSR  10-6.060(12)(C).  The 
appendix  language  requires  the 
applicant  to  provide  documentation 
.satisfactory  to  the  fjermitting  authority 

showing  that the  level  of 

emission  of  the  offset  pollutant  at  the 
offsetting  source  prior  to  and  after  the 
offset  is  applied."  This  language 
requires  that  offset  calculations  must 
take  into  account  actual  emissions  as 
the  reference  is  to  the  "level  of  emission 

*  *   *  prior  to  and  after  the  offset 

*  *   *."  Therefore,  Missouri  satisfies  the 
requirement  that  emissions  increases 
from  the  new  or  modified  source  must 
be  offset  by  real  reductions  in  actual 
emissions. 

5.  NOx  Requirements 

Federal  Requirement:  In  addition  to 
requirements  for  ozone  nonattainnnent 
areas,  section  182(f]  of  the  CAAA  states 
that  requirements  for  major  stationary 
sources  of  VOC  shall  apply  to  major 
stationary  sources  of  NOx  unless  the 
Administrator  determines  that  net  air 
quality  benefits  are  greater  in  the 
absence  of  NOx  reductions  from  the 
sources  concerned. 

State  Response:  The  Missouri 
construction  rule  at  10  CSR  10- 
6.060{7)(E)  requires  that  for  purposes  of 
nonattainment  area  jjermits,  any 
significant  increase  due  to  the  levels  of 
emission  of  NOx  shall  be  considered 
significant  for  ozone.  The  rule  further 
provides  that  any  installation  with  the 
potential  to  emit  one  hundred  (100)  tons 
per  year  of  NOx  located  within  an  area 
which  is  nonattainment  for  ozone  must 
comply  with  the  specific  permit 
requirements  of  the  nonattainment 
provisions  of  the  Missouri  construction 
permit  rule.  Missouri  has  satisfied  this 
Federal  requirement. 

6.  Creditable  Reductions 

Federal  Requirement:  Section 
173(c)(2)  prevents  emissions  reductions 
otherwise  required  by  the  Act  from 
being  credited  for  purposes  of  satisfying 
the  Part  D  offset  requirement.  However, 
the  statutory  language  does  allow 
reductions  that  are  achieved  indirectly 
pursuant  to  a  requirement  of  the  CAAA 
(incidental  emission  reductiori's)  to  be 
credited  if  they  meet  the  other  criteria 
for  offsets  contained  in  section 
173(c)(1). 

Sfo/e /?e.sponse.  10  CSR  1 0- 
6.060(1 2 MC)4  prwides  that  offset  credit 
may  not  be  taken  for  emission 
reductions  required  by  state  or  local 
emission  control  rules  or  Oidinances; 
state  or  Federal  court  order;  or  order  of 
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a  Federal,  state,  or  local  air  pollution 
control  agency.  MDNR  will  be 
modifying  the  language  of  this  provision 
to  address  how  offset  credits  will  be 
impacted  by  Federal  regulations  and 
permit  terms  (see  section  I.D.4  of  the 
Technical  Support  Document). 

7.  Prohibition  on  Old  Growth 
Allowances 

Federal  Requirements:  Section  173(b) 
expands  the  pre-1990  requirements  by 
prohibiting  the  continued  use  of  old 
growth  allowances  in  any 
nonattainment  area  that  either  received 
a  notice  that  the  SIP  was  substantially 
inadequate  under  section 
110(a)(2)(H)(ii)  of  the  1977  Act.  or 
receives  notice  of  inadequacy  under 
new  section  110{k)(l)  of  the  amended 
Act. 

State  Response:  MDNR  deleted  the 
reference  to  available  growth  increment 
previously  found  at  10  CSR  10- 
6.060(4)(B).  Therefore,  the  growth 
allowance  is  no  longer  available  for 
offsets.  Missouri  has  satisfied  this 
Federal  requirement. 

8.  Analysis  of  Alternatives 

Federal  Requirements:  New  sources  in 
nonattainment  areas  must  undertake  an 
analysis  of  alternatives  prior  to 
receiving  a  permit.  The  section  173(a)(5) 
analysis  and  demonstration  are  now 
prerequisites  to  the  issuance  of  any 
permit  for  construction  or  modification 
of  a  major  source  in  any  nonattainment 
area.  Prior  to  1990,  the  analysis  was 
required  only  for  certain  sources  of 
carbon  monoxide  and  ozone. 

State  Response:  This  requirement  is 
satisfied  by  the  language  in  10  CSR  10- 
6.060(7)(C)4  which  specifies  that  an 
applicant  must  provide  an  alternate  site 
analysis  before  issuance  of  a  p>ermit  for 
the  construction  or  major  modification 
of  an  installation  with  the  potential  to 
emit  annually  100  tons  or  more  of  a 
nonattainment  pollutant,  or  a  permit  for 
a  modification  with  the  potential  to  emit 
annually  100  tons  or  more  of  a 
nonattainment  pollutant.  MDNR  defines 
"alternate  site  analysis"  at  10  CSR  10- 
6.020(2)(A)23  as  an  analysis  of 
alternative  sites,  sizes,  production 
pro<:esses,  and  environmental  control 
techniques  for  the  proposed  source 
which  demonstrates  that  benefits  of  the 
proposed  installation  significantly 
outweigh  the  environmental  and  social 
costs  imposed  as  a  result  of  its  location, 
construction,  or  modification.  Missouri 
has  satisfied  this  Federal  requirement. 

9.  RFP 

Federal  Requirements:  As  required  by 
section  173(a)(1)(A)  of  the  CAAA.  the 
permitting  authority  must  be  able  to 


ensure  that  calculations  of  emissions 
offsets  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
RFP.  The  EPA  interprets  section 
173(a)(1)(A)  to  ratify  current  EPA 
regulations  requiring  that  the  emissions 
baseline  for  offset  purposes  be 
calculated  in  a  manner  consistent  with 
the  emissions  baseline  used  to 
demonstrate  RFP.  Regarding  the  amount 
of  offsets  necessary  to  show 
noninterference  with  RFP.  EPA  will 
presume  that  so  long  as  a  new  source 
obtains  offsets  in  an  amount  equal  to  or 
greater  than  the  amount  specified  in  the 
applicable  offset  ratio,  the  offsets  will 
represent  RFP. 

State  Response:  Missouri  utilizes  10 
CSR  10-6.060(7)(B)1  to  obtain 
reasonable  further  progress  in  new 
source  permitting.  A  permit  for 
construction  or  major  modification  of  an 
installation  with  the  potential  to  emit 
the  nonattainment  pollutants  in 
amounts  equal  to  or  greater  than  the  de 
minimis  levels,  shall  not  be  issued 
unless  the  RFP  requirements,  among 
others  set  forth  in  10  CSR  10-6.060.  are 
met. 

10.  Reasonably  Available  Control 
Technology/Best  Available  Control 
Technology/Lowest  Achievable 
Emission  Rate  Clearinghouse 
Information 

Federal  Requirement:  The  1990 
CAAA  added  a  new  section  173(d). 
which  requires  states  to  submit  to  EPA 
control  technology  information  from 
permits  issued  under  section  173  for 
purposes  of  making  such  information 
available  to  other  states  and  to  the 
general  public. 

State  Response:  10  CSR  10- 
6.060(12)(B)2.G  provides  that  the 
permitting  authority  shall  submit  a  copy 
of  the  final  control  technology 
determination  to  the  Administrator. 
Therefore,  Missouri  has  satisfied  this 
Federal  requirement. 

11.  Stationary  Source  Definition 

Federal  Requirement:  The  1990 
CAAA  added  a  new  definition  of 
"stationary  source"  in  section  302(z)  of 
Title  in  of  the  Act,  and  amended  the 
existing  definition  already  contained  in 
section  111(a)(3).  The  addition  of  the 
new  definition  appears  to  strengthen 
Congressional  intent  that  certain 
internal  combustion  engines  must  be 
subject  to  control  under  state  permit 
programs,  while  providing  for  the 
exclusion  of  those  internal  combustion 
engines  which  fall  under  the  newly 
defined  category  of  "nonroad  engines." 

State  Response:  Missouri  uses  the 
definition  of  "installation"  at  10  CSR 
10-6.020(2)(I)7  as  its  definition  of 


"stationary  source"  under  the  Act.  The 
"installation"  definition  encompas.ses 
all  source  operations  including 
activities  that  result  in  fugitive 
emissions.  MDNR  interprets  this 
definition  to  include  stationary  internal 
combustion  engines  and  the  fugitives 
such  as  reintrained  road  dust  generated 
by  nonroad  machinery.  However,  it 
excludes  the  exhaust  emissions  of 
nonroad  engines.  Missouri  has  satisfied 
this  Federal  requirement.  Finally, 
Missouri  exempts  from  construction 
permitting  requirements  any  equipment 
used  for  any  mode  of  transportation  as 
provided  for  at  10  CSR  10- 
6.060(1)(D)2.C. 

B.  Missouri  Construction  Permit 
Program  Deficiencies 

1.  Particulate  Matter 

Federal  Requirement:  On  June  3, 
1993,  EPA  published  in  the  Federal 
Register  a  revision  to  the  maximum 
allowable  increases  for  particulate 
matter  (PM)  under  the  requirements  for 
PSD  of  air  quality.  As  a  result,  the  PSD 
increments  and  the  NAAQS  for  PM  will 
be  measured  by  the  same  indicator  for 
PM,  namely  PMio. 

State  Response:  PMio  increments 
were  incorporated  into  10  CSR  10-6.060 
during  the  December  1993  rule  adoption 
by  the  Missouri  Air  Conservation 
Commission.  Missouri  revised  the 
Ambient  Air  Increment  Table  found  at 
10  CSR  10-6.060(1 1)(A)  Table  1  to 
include  the  new  PMm  ambient  air 
increments  for  classes  I  through  III,  as 
set  forth  at  58  FR  31637.  However,  the 
Class  I  Variance  table  found  at  10  CSR 
10-6.060  (12)(H)2  does  not  reflect  the 
revised  PMio  numerical  maximum 
allowable  increases.  Specifically,  the 
table  at  10  CSR  10-6.060  (12)  (H)2  must 
include  PMio  as  a  pollutant  with 
numerical  values  at  least  as  stringent  as 
those  found  at  58  FR  31637.  There  is 
further  discussion  following  in  section 
I1.B.4  regarding  MDNR's  efforts  to 
incorporate  these  changes. 

2.  Waiver  Policy 

Federal  Requirement:  EPA  major  NSR 
rules  require  that  permits  be  issued 
prior  to  construction  of  a  major  source 
or  modification.  The  PSD  rules  provide 
that  sources  tnay  not  begin  actual 
construction  without  a  permit.  40  CFR 
51.166(b)(ll)  and  51.166(i)(l).  Section 
51.165(a)(l)(xv)  contains  a  definition  of 
"begin  actual  construction." 

State  Response:  The  Missouri 
Construction  Permits  Required  rule,  10 
CSR  10-6.060,  in  conjunction  with  the 
definition  of  "construction"  at  10  CSR 
10-6.020(2)(C)22.  can  be  interpreted  as 
allowing  major  sources  to  commence 
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construction  without  a  permit  in 
contravention  of  the  CAA  and  EPA 
regulations.  The  definition  of 
"construction"  allows  for  synthetic 
minor  sources,  those  that  are  major  in 
reality  but  which  seek  Federally 
enforceable  limitations  to  limit  their 
potential-to-emit.  to  submit  a  waiver 
request  to  MDNR  allowing  the  source  to 
commence  limited  and  specified 
con.struction  activities.  The  Missouri 
SIP  submittal  cannot  be  approved  into 
the  SIP  in  its  present  form.  However, 
MDNR  is  currently  pursuing  a  course  of 
action  that  will  amend  the  construction 
permit  rule  to  allow  for  approval.  This 
process  is  discussed  below  in  section 
II. B. 4  of  this  proposed  rulemaking. 

3.  Offset  Credits 

A  deficiency  has  also  been  discovered 
in  the  language  of  10  CSR  10- 
6.0fjO(12)(C)4.  This  provision  addresses 
various  situations  where  offset  credits 
may  not  be  taken.  However,  the  rule 
lacks  any  reference  to  limits  on  taking 
offset  credits  for  emission  reductions 
which  are  required  by  Federal  law  or  a 
Federally  enforceable  permit.  MDNR 
intends  to  modify  this  provision  by 
including  language  that  disallows  any 
offset  credit  for  emission  reductions 
required  under  the  Federal  CAA  or  the 
Missouri  Air  Conserxation  Law  or 
regulations  promulgated  under  either. 

4.  Correction  Process 

MDNR  is  aware  of  the  deficiencies 
outlined  above  and  has  agreed  to  pursue 
an  amendment  to  the  10  CSR  10-6.020 
definition  of  "construction"  and  the 
provision  in  the  construction  rule  at  10 
CSR  10-6.060(12)(C)(4)  addressing 
offset  credits.  By  way  of  this  Federal 
Register  proposed  rule  action,  EPA  is 
providing  notice  that  a  deficiency  exists 
with  the  MDNR  Construction  Permits 
Required  rule  (10  CSR  10-6.060).  MDNR 
has  committed  to  amend  the  language  of 
these  rules.  EPA  is  proposing  to  take 
final  action  to  approve  the  Construction 
Permits  Required  rule  (10  CSR  10- 
6.060),  if  the  change  is  made  to  prohibit 
major  sources  from  beginning 
construction  without  a  permit. 

If  the  Missouri  rule  is  not  amended  as 
described  above,  then  the  Construction 
Permits  Required  rule  (10  CSR  10- 
6.060),  along  with  specified  definitions 
within  10  CSR  10-6.020,  will  be 
disapproved.  MDNR  has  also  committed 
to  correct  the  deficiencies  pertaining  to 
the  Impacts  on  Class  I  Variance  table 
discussed  above  in  section  II.B.l.,  while 
pursuing  corrections  pertaining  to  the 
waiver  policy  and  the  offset  credit 
provision 


III.  Update  to  Definitions  Found  in  10 
CSR  10-6.020 

There  are  many  definitions  which  are 
being  revised  within  the  SIP  or  added  to 
the  SIP.  Many  of  these  definitions 
pertain  to  the  title  V  and  asbestos 
programs.  These  definitions  are  being 
approved  into  the  SIP  because  they 
provide  overall  consistency  in  the  use  of 
terms  in  the  air  program.  Because  many 
of  these  terms  do  pertain  to  Title  V,  it 
is  important  to  recognize  that  EPA 
approval  into  the  SIP  of  these 
definitions  does  not  constitute  approval 
with  respect  to  the  title  V  submission. 
The  reader  is  referred  to  the  technical 
support  document  (TSD)  for 
clarification  on  changes  to  definitions 
and  additions  to  the  list  of  definitions. 

IV.  Confidential  Information  10  CSR 
10-6.210 

The  SIP  currently  addresses 
confidential  business  information  at  10 
CSR  10-6.110(5)  which  EPA  approved 
on  April  17,  1986  (51  FR  13000).  The 
December  1993  adoption  of  10  CSR  10- 
6.210  served  to  transfer  the  provisions 
currently  found  in  the  SIP  at  10  CSR  10- 
6.110(5)  in  their  entirety  to  10  CSR  10- 
6.210.  Only  minor  adjustments  were 
made  to  the  rule  at  10  CSR  10- 
6.210(4)(D).  First,  Missouri  changed  the 
number  of  days  from  20  to  15  working 
days  that  the  owner  or  operator  will 
have  from  the  receipt  of  the  preliminary 
decision  to  deny  the  claim  of 
confidentiality  in  which  to  submit 
further  justification  or  comments  to  the 
director. 

Second,  10  CSR  10-6.210(5)(D)1 
modifies  the  number  of  days  from  20,  as 
previously  set  forth  in  10  CSR  10-6.110, 
to  15  in  which  the  owner  or  operator  is 
given  prior  notice  to  obtain  an  order 
from  a  court  of  competent  jurisdiction 
restraining  or  enjoining  the  disclosure  to 
a  local  agency. 

V.  Emission  Statement  Rule  10  CSR  10- 
6.110 

A.  Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  II  of  part  D  of  title  I  of 
the  CAA,  as  amended  by  the  1990 
CAAA.  EPA  has  published  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  CAA,  including  those  state 
.submittals  for  ozone  transport  areas 
within  the  states  (see  57  FR  13498 
(April  16.  1992)  ("SIP:  General  Preamble 
for  the  Implementation  of  title  I  of  the 
Clean  Air  Act  Amendments  of  1990"), 
57  FR  18070  (April  28.  1992) 


("Appendices  to  the  General 
Preamble"),  and  57  FR  55620 
(November  25,  1992)  ("SIP:  NOx 
Supplement  to  the  General  Preamble")). 

EPA  has  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  Notice,  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July 
1992).  The  Agency  is  also  conducting  a 
rulemaking  process  to  modify  part  51  of 
the  CFR  to  consolidate  the  reporting 
requirements  for  annual  statewide 
emission  inventories.  Periodic  Ozone/ 
Carbon  Monoxide  emission  inventories, 
and  the  emission  statement  program. 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  (b),  (c), 
(d),  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  jsaragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  state  each 
year  emission  statements  showing 
actual  emissions  of  VOC  and  NOx.  This 
section  of  the  Act  provides  that  the 
states  are  to  submit  a  revision  to  their 
SIPs  by  November  15,  1992,  establishing 
this  emission  statement  program. 

The  states  may  waive,  witti  EPA 
approval,  the  requirement  for  an 
emission  statement  for  classes  or 
categories  of  sources  with  less  than  25 
tons  per  year  of  actual  plantwide  NOx 
or  VOC  emissions  in  nonattainment 
areas,  if  the  class  or  category  is  included 
in  the  base  year  and  periodic 
inventories  and  emissions  are  calculated 
using  emission  factors  established  by 
EPA  (such  as  those  found  in  EPA 
publication  AP— 42)  or  other  methods 
acceptable  to  EPA.  Whatever  minimum 
reporting  level  is  established  in  a  state 
emission  statement  program,  if  either 
VOC  or  NOx  is  emitted  at  or  above  the 
designated  level,  the  other  pollutant 
should  be  included  in  the  emission 
statement,  even  if  it  is  emitted  at  levels 
below  the  specified  cutoffs. 

The  CAA  requires  facilities  to  submit 
the  first  emission  statement  to  the  state 
within  three  years  after  November  15. 
1990,  and  annually  thereafter.  EPA 
requests  that  the  states  submit  the 
emission  data  to  EPA  through  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  minimum  emission 
statement  data  should  include: 
certification  of  data  accuracy,  source 
identification  information,  operating 
schedule,  emissions  information  (to 
include  annual  and  typical  ozone 
season  day  emissions),  control 
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equipment  inkumation.  and  process 
data.  EPA  developed  emission 
statements  data  elements  to  be 
consistent  with  other  source  and  state 
reporting  requirements.  This 
consistency  is  essential  to  assist  states 
with  quality  assurance  for  emission 
estimates  and  tu  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

In  addition  to  the  submission  of  the 
emission  statement  data  to  AIRS,  states 
should  provide  EPA  with  a  status  report 
that  outlines  the  degree  of  compliamx 
with  the  emissions  statement  program. 
Beginning  )uly  1.  1993.  states  should 
report  quarterly  to  EPA  the  total  number 
of  sources  affected  by  the  emission 
statement  provisions,  the  number  that 
have  complied  with  the  provisions,  and 
the  number  that  have  not.  This  status 
report  should  also  include  the  total 
annual  and  typical  ozone  season  day 
emissions  from  all  reporting  sources, 
both  corrected  and  noncorretrted  for  rule 
effectiveness.  States  should  include  in 
their  status  report  a  list  of  sources  that 
are  delinquent  in  submitting  their 
emission  statement  and  that  emit  500 
tpy  or  more  of  VCK]  or  2500  tpy  or  more 
of  NOx-  This  report  should  be  a 
quarterly  submittal  until  all  the 
regulated  sources  have  complied  for  the 
reporting  year.  Suggested  submittal 
dales  for  the  quarterly  status  reports  are 
July  1.  October  1.  January  I.  and  April 
1. 

B.  Description  of  the  State  Emission 
Statement  Submittai — Procedural 
Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  their  SlPs,  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(a)(2)  of  the 
Act  provides  that  each  implementation 
plan  submitted  by  a  state  must  be 
adopted  after  rea.sonable  notice  and 
public  hearing.'  Section  110(1)  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
state  under  the  CAAA  must  be  adopted 
by  such  state  after  reasonable  notice  and 
public  hearing. 

The  submittal  was  found  to  be 
complete  and  a  letter  dated  June  17. 
1994.  was  forwarded  to  the  Governor's 
designee  indicating  the  completeness  of 
the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process. 

C.  Components  of  Emission  Statement 
Program 

There  are  several  key  general  and 
specific  components  of  an  acceptable 


'  Abw.  MKlton  172fcK7l  of  the  Act  requires  tha« 
[lUn  provisions  fof  nonaliainmonl  mvit  man*  lb> 
applicable  provitions  of  ^wction  I  KX^HZ) 


emission  statement  program. 
Specifically,  the  state  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  state.  In  genera],  the 
program  must  include  provisions  for 
applicability,  definitions,  compliance 
provisions,  and  specific  source 
requirements.  In  an  August  4.  1993. 
polit:y  memo  from  J.  David  Mobley. 
Chief  of  EPA's  Emission  Inventory 
Branch  to  the  Regioi«l  Air  Branch 
Chiefs.  EPA  defined  the  minimum 
essential  elements  of  an  emission 
statement  rule.  Missouri  rule  10  CSR 
R.llO  meets  or  exceeds  EPA's  minimum 
guidelines. 

D.  Implementation 

The  state  of  Missouri's  emission 
statement  SIP  will  ensure  that  the 
requirements  of  section  182(a)(3)(B)  and 
sections  184(b)(2)  and  182(f)  are 
adequately  implemented.  Once  EPA 
completes  the  rulemaking  process 
approving  Missouri's  Emission 
Statement  program  as  part  of  the  SIP,  it 
will  be  Federally  enforceable. 

EPA  has  determined  that  the 
submittal  made  by  the  state  of  Missouri 
satisfies  the  relevant  requirements  of  the 
CAA  and  EPA's  guidance  document. 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July 
1992).  and  the  August  4.  1993,  policy 
memo  from  J.  David  Mobley.  Chief  of 
EPA's  Emission  Inventory  Branch  to  the 
Regional  Branch  Chiefs  regarding  "First 
Emission  Statements  Due  to  EPA/ 
Essential  Emission  Statement  Rule 
Elements."  EPA's  detailed  review  of 
Missouri's  Emission  Statement  Program 
is  contained  in  a  TSD  which  is 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  the  notice. 

EPA  Action 

EPA  is  proposing  to  approve  a 
revision  that  revises  the  NSR  rules, 
updates  and  adds  numerous  definitions, 
revises  the  maximum  allowable  increase 
for  particulate  matter,  and  addresses 
emission  statements  under  Title  I  of  the 
CAAA. 

However,  for  Missouri  to  receive  final 
approval  on  this  SIP  revision  the  state 
must  modify  several  rules.  First,  the 
class  I  Variance  table  found  at  10  CSR 
10-6.06O(12MH)2  does  not  reflect  the 
revised  PMio  numerical  maximum 
allowable  increases.  Specifically,  the 
table  at  10  CSR  10-6.060(12)(H)2  must 
include  F^Mio  as  a  pollutant  with 
numerical  values  at  least  as  stringent  as 
those  found  at  58  FR  31637. 

Second,  the  Missouri  Construction 
Permits  Required  rule.  10  CSR  10-6.060, 


in  conjunction  with  the  definition  of 
"construction  "  at  10  CSR  10- 
6  020(2)(C)22.  can  be  interpreted  as 
allowing  major  sources  to  commence 
construction  without  a  permit  in 
contravention  of  the  CAA.  The 
definition  of  "construction"  allows  for 
synthetic  minor  sources  (those  that  are 
major  in  reality  but  which  seek 
Rederaliy  enforceable  limitations  to 
limit  their  potential-to-emit)  to  submit  a 
waiver  request  to  MDNR  allowing  the 
.source  to  commence  limited  and 
specified  construction  activities.  Tl>ese 
Missouri  rules  cannot  be  approved  into 
the  SIP  in  their  present  form.  As  a 
result.  MDNR  is  currently  pursuing  a 
course  of  action  to  amend  the 
definitions  rule  to  satisf\'  EPA  concerns. 

Finally,  a  deficiency  has  also  been 
discovered  in  the  construction  permit 
rule  at  10  CSR  10-6.060(12)(C)4.  This 
provision  addresses  various  situations 
where  offset  credits  may  not  be  taken. 
The  Missouri  rule  la<;ks  any  reference  to 
limits  on  taking  offset  credits  which  are 
required  by  Federal  law  or  a  Federally 
enforceable  permit.  Again,  MDNR 
intends  to  modify  this  provision  by 
including  language  that  di.sallows  any 
offset  credit  for  emission  reductions 
required  under  the  Federal  CAA  or  the 
Missouri  Air  Conservation  Law,  or 
regulations  promulpated  under  either. 

Nothing  in  this  action  should  be 
constriied  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory'  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5.  U.S.C.  GOO  et  scq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nile  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subritapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore. 
b«;ause  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  natureof 
the  Federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory  ■ 

fiexibility  analysis  would  constitute        1 
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Federal  inquiry  into  the  economic 
reasonableness  of  .state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  24R.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
under  Executive  Order  128R6. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Volatile  organic  compounds. 

Authority:  42  U  S.C.  7401-7671q. 
Diitod:  March  9,  1995. 
Dennis  Grams, 

Rpfiional  Administrator. 

IFR  Doc.  95-8082  Filoci  3-31-95;  8:45  ami 

BILLING  CODE  ft5<0-S<M> 


40  CFR  Part  52 

[TX-1 0-1 -5223b;  FRL-6171-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Visible 
Emissions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  revision  to  the  Texas  SIP  addressing 
visible  emissions.  The  purpose  of 
proposing  to  approve  this  revision  is  to 
enable  the  visible  emissions  provisions 
of  Texas  Regulation  I  to  become 
federally  enforceable.  In  the  final  rules 
.section  of  this  Federal  Register,  the  EPA 
is  approving  the  States  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  3, 
1995. 


ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas  75202-2733. 
Texas  Natural  Resource  Conservation 

Commission,  P.O.  Box  13087,  Austin, 

Texas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather  or  Mr.  Bill  Deese.  Planning 
Section  (6T-AP).  Air  Programs  Branch. 
USEPA  Region  6,  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733.  telephone 
(214)665-7214. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  final  rules  section  of  this  Federal 
Register. 

Dated:  March  3.  1995. 
Jane  N.  Saginaw, 

Regional  Administrator. 

(FR  Doc.  95-8041  Filed  3-31-95;  8:45  ami 
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40  CFR  Part  63 
[AD-FRL-5181-7] 

Request  for  Approval  of  Section  112(1) 
Authority  for  the  Lincoln-Lancaster 
County  Health  Department  (LLCHD)  Air 
Program;  State  of  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  of  the  LLCHDS  program  for 
receiving  delegation  of  future  section 
112  standards  that  are  unchanged  from 
Federal  standards  as  promulgated,  and 
to  delegate  existing  standards  under  40 
CFR  parts  61  and  63  for  non-Part  70 
sources.  When  approved,  state  rules  and 
applicable  part  70  operating  permit 
conditions  would  substitute  for  the 
applicableTederal  requirements  within 
a  state  or  local  jurisdiction. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  bv 
May  3.  1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Wayne  Kaiser  at  the 


address  indicated.  Copies  of  the 
Lincoln-Lancaster  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  rule  are 
available  for  inspection  during  normal 
business  hours  at  the  US  EPA,  Region 
VII.  Air  Branch,  726  Minnesota  Avenue. 
Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

Section  112(1)  of  the  1990  Clean  Air 
Act  (CAA)  enables  the  EPA  to  approve 
state  (and  local  agency)  air  toxics 
programs  to  operate  in  place  of  the 
Federal  air  toxic  program.  Approval  is 
granted  by  the  EPA  if  the  Agency  finds 
that  the  state  program  or  rule  meets  the 
criteria  described  in  40  CFR  63.91  (58 
FR  62262).  The  LLCHD  requested  such 
approval  for  its  part  70  sources  in  its 
part  70  program  submittal.  EPA 
published  a  notice  proposing  to  approve 
the  LLCHD's  part  70  program  and  112(1) 
authoritv  for  part  70  sources  on  January 
31,  1995  (60  FR  5883). 

On  February  2,  1995,  LLCHD 
submitted  a  letter  to  EPA  requesting 
approval  of  its  program  under  section 
112(l)(5)  and  40  CFR  63.91  for  receiving 
delegation  of  future  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated,  and 
requested  delegation  of  existing 
standards  under  40  CFR  parts  61  and  63 
for  non-part  70  sources.  The  letter 
included  information  which  addresses 
the  approval  criteria  in  40  CFR  63.91. 
This  includes  adequate  legal  authoritv 
and  resources,  an  expeditious 
implementation  and  compliance 
schedule,  and  adequate  enforcement 
authorities. 

II.  Analysis  of  Submission 

LLCHD  demonstrated  it  has  adequate 
legal  and  enforcement  authority  by 
referring  to  the  County  Attorney's 
opinion  and  its  rules  and  regulations 
submitted  with  its  Part  70  program 
submittal.  This  authority  and  the  rules 
apply  to  all  regulated  soun:es.  The 
LLCHD  commits  to  expeditiously 
adopting  and  implementing  all  future 
section  112  requirements,  whether  for 
part  70  or  non-Part  70  sources,  after  the; 
are  promulgated  by  EPA.  The  delegatioi 
mechanism  which  the  LLCHD  intends 
to  use  for  future  section  112  standards 
and  programs  is  the  adoption  by 
reference  mechanism. 

The  LLCHD  has  already  adopted  the 
dry  cleaner  maximum  achievable 
control  technology,  subpart  M,  whi(  h 
applies  primarily  to  non-Part  70 
sources,  and  has  adequate  resources  to 
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implement  it.  It  commits  to  providing 
EPA  with  future  demon.strations  of 
resource  adequacy  as  necessary  as  new 
ruqiiirements  become  known. 

The  LLCHD  submitted  a  schedule  for 
implementing  section  112  requirements 
in  its  part  70  program  submittal.  This 
sch{*dule  will  apply  to  both  part  70  and 
non-Part  70  sources,  since  adoption  by 
reference  of  the  standard  will  apply 
simultaneously  to  both  types  of  sources. 

Finally,  the  LLCHD  has  demonstrated 
that  it  has  the  legal  authority  to  take 
civil  and  enforcement  actions  against 
any  section  1 12  source  for  all  CAA 
requirements,  including  the  se<:tion  112 
requirements. 

The  reader  may  consult  the  Technical 
Support  Document,  available  from  the 
contaci  above,  for  a  more  detailed 
explanation  of  these  topics. 

in.  Proposed  Action 

EPA  is  proposing  to  grfint'approval 
under  section  1 12(l)(5)  and  40  CFR 
63.91  of  the  LLCHD's  program  for 
receiving  delegation  of  future  section 
112  standards  that  are  unchanged  from 
Federal  standards  as  promulgated  for 
both  Part  70  and  non-Part  70  sources.  In 
addition.  EPA  proposes  to  delegate 
existing  standards  under  40  CFR  parts 
fil  and  63  for  non-Part  70  sourc;es. 

IV.  Administrative  Requirements 

A .  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspe<:ts  of  this  proposed  notice. 
Copies  of  LLCHD's  submittal  and  other 
information  relied  upon  for  this 
proposal  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  OfHce. 
The  docket  is  an  organized  and 
complete  file  of  all  information 
submitted  to.  or  otherwise  considered 
by.  EPA  in  the  development  of  this 
proposal.  The  principle  purposes  of  the 
do<;ket  are: 

1.  To  allow  interested  parties  a  means 
to  identify  and  locate  do<:uments  .so  they 
can  effectively  partii;ipate  in  the 
approval  process;  and 

2.  To  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  ret;eived  by  May  3.  1995. 

B.  Executive  Order  12HHH 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

Because  this  action  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subiects  in  40  CFK  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations..  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
DatftI   March  13.  1995. 

William  Rice. 

Actinfi  Regiottal  Administrator. 

jFK  D(k:.  Q-S-SOH-T  Filed  3-31-95:  8:45  am) 
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40  CFR  Pan  372 
(OPPTS-400032A;  FRL -4944-81 
RIN  2070-ACOO 

Ammonia;  Ammonium  Sulfate 
(Solution);  Ammonium  Nitrate 
(Solution);  Water  Dissociable 
Ammonium  Salts;  Toxic  Chemical 
Release  Reporting;  Community  Right- 
to-Know 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Amended  proposed  rule. 

summary:  EPA  is  amending  its  March 
30.  1990  proposal  to  grant  a  petition  to 
delete  ammonium  sulfate  (solution) 
from  the  list  of  toxic  chemicals  subject 
to  reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
The  March  30.  1990  proposal  was  based 
on  EPA"s  belief  that  releases  of 
ammonium  sulfate  (solution)  can  be 
more  effectively  covered  by  the  EPCRA 
section  313  ammonia  listing.  EPA  is 
amending  the  proposed  rule  in  order  to 
allow  the  public  to  comment  on  data  not 
available  or  included  at  the  time  of  the 
original  proposal.  EPA  is  also  expanding 
the  proposal  to  include  the  deletion  of 
ammonium  nitrate  (solution)  as  a 
separately  listed  toxic  chemical  on  the 
EPCRA  section  313  list  because  EPA 
believes  that  releases  of  ammonium 
nitrate  (solution)  are  more  effe<:tively 
covered  by  the  EPCRA  section  313 
listings  for  ammonia  and  the  recently 
added  water  dissociable  nitrate 
compounds  category.  In  addition,  EPA 
is  proposing  to  modify  the  ammonia 
listing  to  make  it  clear  that  aqueous 
ammonia  from  all  water  dissociable 
ammonium  salts  is  reportable  under  the 
EPCR'X  section  313  listing  for  ammonia. 
In  the  March  30.  1990  proposal,  EPA 
discussed  two  options  for  the  reporting 
of  aqueous  ammonia,  as  total  ammonia 
or  as  some  pro)X)rtion  of  total  ammonia. 
Today.  EPA  is  proposing  that  10  pen;ent 
of  total  aqueous  ammonia  be  reported 
under  the  ammonia  listing. 


DATES:  Written  comments  must  be 
received  by  Mav  3.  in9S 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa.  Petitions  Coordinator, 
202-26O-9.S92,  for  spe<:ific  information 
on  this  amended  proposed  mie.  or  for 
more  information  on  EP(;Ry\  section 
313,  the  Emergency  Planning  and 
Community  Right-to-Know  Hotline, 
Environmental  Prote<:tion  Agency,  Mail 
Code  .5101,  401  M  St..  SW..  Washington. 
DC  20460,  Toll  frt^e:  1-800-535-0202, 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

A.  Statutory  Authority 

This  amended  proposal  is  issued 
under  section  313(d)  and  (e)(1)  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA).  42 
U.S.C.  11023.  EPCRA  is  al.so  referred  to 
as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  (Pub.  L.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  aninially.  Beginning 
with  the  1991  reporting  year,  such 
facilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (42  U.S.C. 
13106).  When  enacted,  section  313 
established  an  initial  list  of  toxic 
chemiirals  that  was  comprised  of  more 
than  .100  chemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  EPA  has  added 
chemicals  to  and  deleted  chemicals 
from  the  original  statutory  list.  Under 
.section  313(e)(1).  any  person  may 
petition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list.  Pursuant 
to  EPCRA  setnion  313(e)(1).  EPA  must 
respond  to  petitions  within  180  days 
either  by  initiating  a  rulemaking  or  by 
publishing  an  explanation  of  why  the 
petition  is  denied. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4,  1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
re<:onmiended  content  and  format  for 
petitions.  On  May  23, 1991  (56  FR 
23703).  EPA  issued  a  statement  of 
policy  and  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the  ' 

section  313  metal  compound  categories. 
EPA  has  published  a  statement  | 
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clari^iag  ils,  interpretation  «f  the 
section  3 1 3td)(2)  criteria  for  adding  aiid 
deleting  chemicals  from  the  section  313 
list  tsg  FR  61439.  November  30, 1994 H 
Facihties  that  manufacture,  process, 
or  otherwise  use  ammonia,  ammonium 
sulfate  (solution  1.  ammonxujn  okrate 
(solution),  aad  other  water  dissociable 
ammonium  satts  may  be  afiected  by  this 
amended  proposed  rule  if  thi?y  meet  the 
following  criteria:  tl)The  facility  has 
the  equivaient  of  10  or  more  full-time 
employees;  and  UJ  the  facUaly  is 
included  in  Standard  Industrial 
Cla-ssiOcalion  (SLQ  Codes  20  through 
39;  and  (3)  the  facility  manufactures 
(defined  to  include  importingjv 
processt's,  or  otherwise  uses  the 
chemicals  listed  above  ix>  cfuantities 
equal  to  or  greater  thau  25,000  pounds 
for  manufacturing  or  processing  and 
10.000  pounds  for  otherwise  using. 

r?.  Description  of  Petition  and  Original 
Proposed  Rule 

A  Description  of  Petition 

On  January  23,  1989,  EPA  received  a 
petition  from  Allied-Signal  Inc.  to  delete 
ammonium  sulfate  (solution)  from  the 
EPCRA  section  313  list  of  toxic 
chemicals.  The  petition  was  based  on 
Allied-Signal  Inc.'i contention  that 
ammonium  sulfate  (solution]  does  not 
meet  the  EPCRA  section  313  criteria  for 
listing.  Spu<:ifically,  Allied-Signal  Inc. 
claimed  that:  [1)  Ammonium  sulfate  is 
not  known  to  cause  and  cannot 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of 
continuous,  o»  frequently  recurring 
releases.  (2)  ammonium  sulfate  does  not 
show  potential  for  causing  in  humans 
cancer  or  teratogenic  effects,  serious  or 
irreversible  reproductive  dysfunction, 
neurological  disorders,  heritable  genetic 
mutations,  or  other  chronic  health 
effects,  and  (.3)  ammorvium  suifale  does 
not  show  poteiUial  for  adverse  effects  on 
the  environment  due  to  toxicity, 
persistency  in  the  environment,  and/or 
tendency  to  bioaccurmilate  in  the 
environment. 

B.  Review  of  Proposfd  fktle 

On  March  30,  1990,  EPA  issued  a 
proposed  rule  in  the  Federal  Register 
(55  FR  12144),  proposing  to  delete 
ammonium  sulfate  (solution)  from  the 
EPCRA  section  213  list  of  toxic 
chemicals.  This  proposal,  hereafter 
referred  to  as  "the  original  proposal." 
was  based  on  EPA's  belief  that  the  only 
concerns  identified  for  aaunoaium 
sulfate  (solution)  wenefor  the  aqueous 
ammonia  present  in  the  solution  and 


that  this  aqueous  anHiMiAia  is  mora- 
appropriately  rep«M-ted  under  the- 
EPCRA  section  313  Us»ing  for  anuiionia. 
Aqueous  anuaenia  is  coiiuadentally 
manufactured  when  ammoniiun  salts 
that  dissociate  in  water  (such  as 
amaionium  .sulfate)  are  dissolvect  ia 
water.  Therefore,  releases  of  these 
ammonium  salt  solutions  are 
envirorunentally  equivalent  to  the 
release  of  aqueous  aranooaia  genecated 
by  dissolving  anhydrous  ammonia  in. 
water. 

The  original  proposal  and  the 
combined  docket  for  the  original 
proposal  and  this  proposed  amendment 
contain  complete  discu^ionsand 
documentation  of  EPA's  technical 
review  of  ammoQium  sulfate  (solution.), 
aqueous  ammoma.  and  the  options  EPA 
has  considered  for  resolving  the 
reporting  requirements  under  the 
ammonia  listing.  The  following  fwo 
sections  summarize  EPAs  technical 
evaluation  and  options  as  discussed  in 
the  original  proposal. 

1.  Sunuaary  of  technical  review.  The 
chemistry  of  ammonia  in  water  (i.e., 
aqueous  ammonia)  has  been  extensively 
.studied  and  is  well  understood.  When 
anhydrous  ammonia  or  water 
dissociable  ammonium  salts  (.such,  as 
ammonium  sulfate)  are  dissolved  in 
water  an  equiliibrium  is  reached 
between  two  forms  of  ammonia,  the  un- 
ionized form  i-NHj)  and  the  ioniized  form 
(NH4'').  The  term  "total  ammoBia" 
refers  to  the  sum  of  both  the  un-ionized 
and  ionized  forms  of  ammonia  and  is 
synonymous  with  the  term  "aqueous 
ammonia."  The  relative  proportions  of 
each  form  of  ammonia  are  mainly 
dependent  on  the  pH  and  temperature 
of  the  solution,  with  the  amount  of  the 
un-ionized  form  increasing  with  both 
incTe.ised  pH  and  increased 
temperature.  These  two  forms  rapidly 
interconvert  and  the  relative 
proportions  of  each  form  change 
instantly  with  changes  in  the  pH  and 
temperature  of  the  solution.  The 
concentration  of  the  un-ioni^zed  form  of 
ammonia  increases  10-fold  with  each 
one  unit  increase  in  pll  and 
approximately  doubles  with  every  10  "C 
increase  in  temperature.  There  are 
differences  in  the  concentrations  of  the 
unionized  form  of  ammonia  between 
equimolar  solutions  of  aqueous 
ammonia  generated  by  dis.solving 
dissociable  ammonium  salts  versus 
anhydrous  ammonia.  These  differences 
are  due  to  the  buffering  effects  (mainly 
reflected  as  pH  difSerences^of  fhe 
counter  ions  from  the  ammonium  salts 
and  disappear  whe»  both  sohitions  are 
released  to  the  enviroam«it. 

EPA  preiiminariiy  coocluded  ihat 
there  were  no  known  significant  human 


health  effects  associated  witk 
ammnoium  sul&te  (sokitioB).  EPA  a^ 
preljm'jnarily  concluded  that  the 
ecotoxifuty  concerns  for  anunciuusi 
sulfate  (solution)  vwcre  Ixmiied  to  the 
aqueous  aouionia  H.e.,  fietal  anunon-ia) 
presect  in  these  soiubwis  ami  the*  the 
sulfate  portion  was  not  of  concern.  The 
toxicity  of  aqueous  ammonia  to  aq^uatic 
organisms  has  been  extensively  studied 
and  is  well  understood  The  toxicfty  of 
aqueous  antmonia  so4«ri«Rs  rs  primariFy 
attributable  to  the  un-ionized  form  of 
ammonia  with  the  ion»z«d  form  being 
relatively  less  toxic.  Becatjse  both  the 
toxicity  of  aqueous  ammonia  and  the 
concentration  of  the  un-ionized  form  of 
ammonia  vary  with  the  pH  and 
temf)erature  of  the  sotution,  aqueous 
ammonia  toxicity  cannot  be  represented 
solely  by  the  concentration  of  nnkmi-zed 
ammonia.  Thus,  the  foxtcrfy  of  an 
aqueous  solution  of  ammonio  cannot  be 
represented  by  a  single  vahie  but  must 
be  expressed  as  a  function  of  pH  and 
temperature.  Since  the  un-iontzed 
ammonia  concentration  ehonf^  vrjth 
pH  and  temperature,  it  is  necesBary  to 
calculate  the  total  ammonia 
concentration  in  order  to  ctetei  mine  fhe 
toxicity  of  the  sol'UtioRas  the  pH  and 
temperature  conditions  chan^. 

EPAs  Office  of  Water  hes  conducted 
a  detailed  study  of  the  toxicity  of 
aqueous  ammonia  which  is  provided  in 
the  criteria  document,  Ambient  Wtitvr 
Quality  Cnterio  for  Ammonia  -  19S4.  No 
new  information  has  become  avafbbte 
to  the  Agent.y  that  has  significantly 
changed  the  conchisions  reached  in  this 
document.  Therefore,  this  document 
remains  the  Agency's  aquatic  toxicfty 
hazard  assessment  for  aqueous 
ammonia.  The  criteria  developed  for 
this  document  were  derived  from 
toxicity  tests  conducted  vrith  several 
ammonium  compounds,  inchjding 
ammonium  sulfate.  The  criteria  are 
estimates  of  the  highest  concentrarions 
that  should  not  cause  toxicity  to  aquatic 
organisms  arid  are  expressed  as  a 
function  of  pH  and  temperatufe.  The 
criteria  are  p>resented  in  terms  of  both 
the  concentrations  of  the  un-ionized 
fonn  of  ammonia  and  the  concentration 
of  total  ammonia. 

In  the  original  proposal,  EPA  reported 
that  the  mafority  (^  percent)  of  the 
ammonium  sulfate  consumed  in  the 
U.S.  is  used  as  a  fertilizer  and  that, 
based  on  reports suboMtted  to  the  Towi«; 
Release  hiventory  (TR15,  in  T967,  90.2 
million  pounds  of  ammoniunr  sulfate 
(solution)  were  released  to  \«aler  and/or 
pubiicly-ouTied  treatment  works 
(POTWs).  EPA  coodMcted  a  limited 
exposure  asses.sinent  based  on  dsafa 
obtained  from  the  TRl  The  as.ses.sm«nt 
focused  on  releases  to  surface  wafers 
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and  POTWs  since  these  releases  will 
have  a  direct  impact  on  aquatic 
ecosystems.  EPA  determined  that  30 
percent  of  the  facilities  reviewed  were 
not  being  regulated  through  their  State 
programs  for  discharges  of  ammonia. 

2.  Summary  of  options  in  the  original 
proposal.  EPA  considered  three  options 
for  responding  to  the  petition: 

(i)  bieny  the  petition. 

(ii)  Grant  the  petition  and  propose  to 
delete  ammonium  sulfate  (solution) 
from  the  EPCRA  section  313  list  of  toxic 
chemicals. 

(iii)  Grant  the  petition  and  propose  to 
delete  ammonium  sulfate  (solution) 
while  at  the  same  time,  use  the 
rulemaking  to  revise  release  reporting  of 
ammonia. 

EPA  recognized  that  certain  facilities 
might  not  be  aware  of  the  chemistry  of 
aqueous  solutions  of  ammonium  salts. 
Therefore,  under  option  (iii),  EPA 
discussed  three  options  concerning  how 
to  inform  the  regulated  community  of 
the  technical  determination  that  these 
solutions  are  equivalent  to  solutions  of 
aqueous  ammonia  generated  by 
dissolving  anhydrous  ammonia  in 
water.  The  options  considered  were: 

(a)  Create  an  "ammonium  salts" 
category  to  make  the  technical 
determination  more  explicit. 

(b)  Modify  the  ammonia  listing  to 
read  as  follows:  ammonia  (includes  total 
ammonia  resulting  from  solutions  of 
water  dissociable  salts). 

(c)  Revise  EPA's  guidance  for 
ammonia  reporting. 

EPA  believed  that  creating  an 
ammonium  salts  category  would  be 
confusing  and  could  potentially  cause 
problems  concerning  double  reporting 
and  reporting  on  salts  that  do  not 
dissociate.  EPA  believed  that 
modification  of  the  ammonia  listing  was 
not  necessary  in  order  to  capture 
releases  of  aqueous  ammonium  salt 
solutions  and  that  it  would  reinforce  the 
artificial  distinction  between  releases  of 
aqueous  solutions  of  ammonia 
generated  from  anhydrous  ammonia  and 
those  generated  from  water  dissociable 
ammonium  salts.  EPA,  therefore,  issued 
technical  guidance  clarifying  the 
reporting  requirements  under  the 
ammonia  listing. 

In  the  same  issue  of  the  Federal 
Register  in  which  the  proposal  wps 
published,  a  notice  of  availabilit)^  was 
published  (55  PR  12148)  notifyin^tjie 
public  and  the  regulated  community  Of 
the  availability  of  a  guidance  docume^it 
on  the  reporting  of  ammonia  releases.! 
The  guidance  document  explained  thaV. 
manufacturing,  processing,  or  othefwTse 
using  aqueous  solutions  of  ammonium 
salts  that  dissociate  in  water  is 
equivalent  to  manufacturing. 


processing,  or  otherwise  using  aqueous 
ammonia  solutions  generated  by 
dissolving  anhydrous  ammonia  (an 
EPCRA  section  313  listed  toxic 
chemical)  in  water.  Therefore,  those 
facilities  that  manufacture,  process,  or 
otherwise  use  aqueous  solutions  of 
ammonium  salts  that  dissociate  in  water 
should  make  threshold  determinations 
under  EPCRA  section  313  to  assess 
whether  reporting  for  releases  under  the 
ammonia  listing  is  required. 

In  the  original  proposal.  EPA  also 
discussed  two  options  for  reporting 
releases  of  aqueous  ammonia: 

(1)  Report  releases  of  total  ammonia: 
or 

(2)  Report  a  proportion  of  the  releases 
of  total  ammonia. 

In  discussing  the  two  options.  EPA 
stated  that  reporting  total  ammonia 
would  allow  communities  to  determine 
the  proportion  of  un-ionized  ammonia 
and  ionized  ammonia  present  in  the 
receiving  stream  based  on  the  pH  and 
temperature  characteristics  of  the 
stream.  This  information  allows 
communities  to  easily  determine  the  un- 
ionized ammonia  and  ionized  ammonia 
loading  resulting  from  facility  releases 
of  aqueous  ammonia.  EPA  stated  that 
although  the  ionized  form  of  ammonia 
is  less  toxic  to  aquatic  organisms  than 
the  un-ionized  form  of  ammonia,  it  is 
present  in  a  higher  proportion  under 
environmental  conditions  and  may 
present  the  greater  hazard.  EPA  also 
stated  that  reporting  releases  as  a 
proportion  of  the  amount  of  un-ionized 
ammonia  released  would  result  in  data 
that  cannot  be  used  as  well  since  it  must 
be  extrapolated  to  determine  the  amount 
of  total  ammonia  released. 

EPA  proposed  the  second  option  in 
recognition  of  the  fact  that  the  un- 
ionized form  of  ammonia  is  more  toxic: 
than  the  ionized  form  of  ammonia  and 
that  under  environmental  conditions 
only  a  proportion  of  total  ammonia 
contains  un-ionized  ammonia.  EPA 
requested  comment  on  whether  a 
proportion,  which  would  be  the  same 
for  all  facilities,  of  releases  of  total 
ammonia  should  be  reported.  EPA 
stated  that  this  proportion  would  be  a 
worst-case  estimate  of  the  proportion  of 
the  unionized  form  of  ammonia  present 
in  processing  waters  reflecting  an  upper 
bound  level  of  the  amount  of  the  un- 
ionized form  of  ammonia  formed.  EPA 
also  requested  comment  on  what 
proportion  of  total  ammonia  should  be 
used  as  an  e.stimate. 

III.  Rationale  for  Amending  the 
Proposal 

The  issue  of  what  forms  of  ammonia 
should  be  reportable  under  the 
ammonia  listing  has  been  the  source  of 


ongoing  discussions  between  EPA  and 
affected  parties  since  the  publication  of 
the  original  proposal.  This  has  resulted 
in  a  significant  amount  of  additional 
information  becoming  available  to  EPA. 
and  is  one  of  the  reasons  EPA  is 
amending  the  proposed  rule.  This 
information  has  been  placed  in  the 
docket  for  this  rulemaking.  Also,  due  to 
the  recent  addition  of  a  nitrate 
compounds  category  to  the  EPCRA 
section  313  list  of  toxic  chemicals  (59 
FR  61439,  November  30,  1994).  EPA 
believes  that  it  would  be  appropriate  to 
expand  the  proposed  rule  to  include  the 
deletion  of  ammonium  nitrate  (solution) 
as  a  separately  listed  chemical  under 
EPCRA  section  313.  Therefore,  EPA 
decided  to  publish  this  amended 
proposal  to  allow  for  adequate  public 
notice  and  comment. 

The  following  sections  discnss  this 
additional  information  as  well  as  the 
expansion  of  the  proposal  to  include  the 
deletion  of  ammonium  nitrate 
(solution). 

A.  Additional  Information 

1.  Average  pH  and  temperature  of 
U.S.  waters  (Ref.  1).  Data  concerning  the 
pH  and  temperature  of  lakes,  rivers,  and 
streams  in  the  U.S.  were  not  discussed 
or  provided  in  the  original  pro'posal. 
This  information  is  important  since  the 
pH  and  temperature  of  these  receiving 
bodies  will  determine  the  proportion  of 
aqueous  ammonia  that  will  exist  in  the 
more  toxic  un-ionized  form.  EPA  has 
analyzed  data  tabulated  from  the 
Agency's  STORET  data  base  for  all  50 
states  and  found  that  at  the  50th 
percentile  for  pH  and  temperature  in 
surface  waters,  approximately  1  percent 
of  aqueous  ammonia  would  exist  in  the 
un-ionized  form,  at  the  90th  percentile 
it  would  be  10  percent,  and  at  the  95th 
percentile  it  would  be  15  percent.  This 
information  suggests  an  upper  boundary 
for  the  amount  of  the  un-ionized  form 
of  ammonia  that  will  be  generated  from 
the  releases  of  aqueous  ammonia. 

2.  Toxicity  data  (Ref  2).  Additional 
data  concerning  the  toxicity  of  aqueous 
ammonia  to  one  aquatic  organism  has 
become  available  since  the  original 
proposal  was  issued.  This  new  data 
indicate  that  the  amphipod  Hyalella 
azteca  shows  no  dependency  towards 
pH  and  temperature  with  regards  to 
chronic  toxicity  from  aqueous  ammonia. 
This  suggests  that,  for  this  organism, 
aqueous  ammonia  toxicity  is  not  due 
primarily  to  the  un-ionized  form  of 
ammonia  and  that,  for  this  organism,  the 
ionized  form  may  be  equally  as  toxic  as 
the  un-ionized  form. 

3.  Environmental  fate  of  aqueous 
ammonia  (Ref.  3).  Aqueous  ammonia 
does  not  persist  or  bioaccumulate  in  the 
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environraeat  as  aermofria.  In  soriace 
waters  the  infa'portant  and  romp«titiv« 
processes  that  rewo««  aqueous 
ammoeia  are  nitrification  uui 
volaiilizalioB.  The  rale  ol  vo4at>l>izati«n 
of  aaiineaia  f«x»  surCace  waft«rs  is 
highest  at  the  sources  of  releases.  whLW 
nitrification  proces.ses  tend  lobe  mm% 
signifkcaoX  in  Lakes,  siew  moving  n'V«rs, 
and  estuaries.  Natrifi^ation.  which  is 
one  process  within  the  nitrogen  cycle, 
in  valves.  t\Aio  steps  tb^  yield  owtabolic 
energy  for  two  specific  raicroorgandsms. 
In  the  fust  step,  Aiimjsonioflas converts 
anunoaia  to  nitrite,  and  in  the  second 
step.  Niirobacter  ccMveils  nitrite  to 
nitrate.  Because  the  nitrogen  cycle  i& 
dynainicJndustrial  releases  of  aqueous 
ammonia  shojild  not  resuJt  in  dtamatic 
bu  i  Idups  of  ammonia  in  surface  waters. 
Nitrification  is  responsive  to  high  inputs 
of  ammonia  suiJi  as  ihxise  from 
industrial  releases.  However,  it  sbouid 
be  noted  tluU  hi^  nitiiGcation  may  lead 
to  low  levels  of  dissolved  oxygen  and 
the  euitrophk:ati<m  of  a  water  body-  This 
effect  is  typitaJly  limited  to  coastal 
waters  and  estuaries  where  oitrogea  is 
the  limiting  nutrient.  Aqueous  ammonia 
may  also  be  removed  by  adsorption  to 
particles  which,  then  settle  to  the 
sediment  where  soil-type  pfocesses  lake 
over.  The  ionized  form  ol  anamonia  is 
also  a.ssimilatedby  laost  plants. 

4.  Additionaf  exposure  information 
(Ref  4).  EPA  has  conducted  an 
additional  wiposT*re  analysis  of  releases 
of  aqueotw  ammonn  to  surface  waters. 
This  exposure  assessment  a-nalyzed  fhe 
releases  of  atnmonram  strlfate  (sohifitm) 
and  ammon-ium  nitrate  fsotutiofi)  that 
were  reported  to  the  TW  for  rep<Mtin^ 
year  l«t92.  Releases  of  ammenki 
reported  ttnder  ttra- ammonia  listing 
were  not  included  since  this  data  are  a 
mixture  of  reports  of  lofal  ammonKi 
releases  an«l  un-ionized  ammonia 
releases  and  EPA  has  no  way  to  reodily 
determine  how  a  facilrty  caJrulaterf  its 
releases.  Although  this  expostrre 
assessment  represents  only  a  smaW 
portion  ol  the  aqueous  ammonia 
released  to  surface  wat«rs.  it  was  h€>fpfitt 
in  identifying  facilities  thaf  miglit  be 
releasing  aqueous  ammonia  in 
concentrations  that  exceed  water  qtujlrty 
criteria.  The  resutts  showed  that  uot  all 
facilities  udth  si);nifkant  releases  of 
these  ammonium  salts  are  covered  hy 
permits  that  control  releases  of  aqueous 
ammonia  and  fior  Ihose  that  are  covered 
by  such  permits  violations  of  these 
punails  occur. 

EPA  has  teceatly  td'arjfied  how 
expositre  bnlofnaatioft  is  used  ra  testing 
and  delisting  decisions  uiwhw  tPCRA 
section  313  (59  FRbl432.  Noveiuijer  30. 
1994)k  EPA  does  net  coostder  eacposare 
informetioo  when  evalttating  whether 


highly  ecotoxic  dM]ni<:3)s  meet  the 
EPCRA  sectioa  313(d){2)(C)  liist>Bg 
criteria.  EPA  beheves  tiiat  for  hj^^hkly 
ecotoxic  chemicals  it  is  sufficient  to 
consider  only  hazard  when  deteroujuog 
whether  acbemicai  neets  the  EPCRA 
section  313(d)(2MC)  hstuig  cnterva.  EPA 
only  considers  exposure  ijifonnation. 
when  evaiiuaiing  lew  or  moderately 
ecotoxic  chesnicaib.  EPA  considers  the 
un-ioniaed  form  of  amraoria  to  be 
highly  tootic  toaq^iatic  orgaikisins; 
thetefore,  EPA  did  not  consider 
expostrre  inionnatioa  i»  evakiatmg 
whether  aqueous  anrooBda  from 
ammonium  sulfate  (solution) 
contributes  to  aquatic  toxKaity.  The 
exposure  inforiQatioa  provided  in  dus 
amended  proposal  and  in  the  orifiiikal 
proposal  was  not  used  as  a  basis  ier 
determining  whether  amtnomum  sulfate 
(solution)  meets  the  EPCRA  section 
313^d)i2)(C)  listing  criteria,  but  was 
provided  as. additioaal  iaformatioa 
since  maay  states  issue  permits  that 
require  monitoring  or  limitatioa  of 
ammonia  releases. 

5.  Science  Advisory  Board  review 
(Ref.  5).  In  order  to  help  resolve  the 
scientiGc  issues  coaceming  the 
reporting  of  aq|Ueous  ammonia  under 
the  EPCRA  section  313  amraoikia  Listinf» 
EPA  asked  the  Agency's  Science 
Advisory  Board  (SAB)  to  review  the 
issues.  The  SAB  assigned  the  revLeiw  to 
the  Toxics  Rfiporting  Subcommittee  of 
the  Ecological  Processes  and  Effects 
Committee  which  met  io  VVashingloa, 
DC  on  panuafy  4. 1995,  m  a  puhlic 
meeting  to  discu.ss  the  issue.  EPA 
submitted  two  questions  for  the 
subcommittee  to  respond  to: 

(i)  What  is  the  most  appropriate  way 
to  report  releases  of  aqjueous  ammonia 
under  EPCRA  section  .313:  as  un-ionized 
ammonia  or  as  total  ammoniaT 

fri)  Does  total  ammonia  meet  the 
EPCRA  section  31.*J  fisting  criteria? 

The  SAB  responded  with  a  ketter4o 
the  Agency  dated  February  2,  I99&.  fas 
this  letter  the  SAB  con<  linled  that  the 
acute  toxicity  of  the  uivionized  form  of 
ammonia  toacjuatic  life  is 
approouinateiy  100  times  greater  than 
the  ionized  fom  of  ammoo-ia  and  that 
the  toxicity  of  the  two  funns  « 
approximately  additive.  With  regard  to 
what  form  of  anunonia  should  be 
reported  under  EPCR-^  section  313,  the 
SAB  stated  th^.  for  aquatic  toxicity, 
reporting  concentrations  of  the  un- 
iooized  forra  of  ammofiia  at  a  standard 
pH  and  lempeiafture  womkt  addzess  this 
end  point.  The  SAB  aLso  stated  that  for 
other  effects  such  as  nitmj^n  mrtrient 
enrichment,  the  specific  kums  ot 
ammooia  are  not  very  relevant  since 
both  have  the  .saaw  Dutricnt  enridunent 
properties.  The  SAB  went  on  to 


conclude.  "ThHs.  the  qiiesfixjn  of 
whether  to  list  ot  hew  to  hst  amuDOina 
or  any  of  its  fonns  is  not  a  scientific 
issue  but  stiietly  a  atattef  oi  policy  tor 
the  Agency  to  decide^  " 

With  regard  to  whether  total  amoionia 
meets  the  EPCRA  sectioD  313  chlerka. 
the  SAB  stated  that,  baaed  oa  theif 
evaluation  of  the  criteha.  total  aiumoiua 
meets  the  EPCRA  section  313  criteria 
only  if.  as  stated  in  the  statute,  the 
Administrator  detemwaes  that  it  caMses 
a  significant  adverse  efiect  oa  tke 
envirooneot  of  suQiciea)  seriousrtess  to 
warrant  reporting. 

B.  Proposed  Deietion  of  Ammoaiwm 
Nitrate  (sotutronf 

Ammonimu  nitrate  (isojution)  is  a 
solution  oi  aqueous  ammonia  and 
nitrate  ions.  On  Novezaber  30. 1994  (59 
FR  61432).  EPA  added  a  water 
dissociable  nitrate  corapomids  caicj^ory 
to  EPCR.^  section  313  .  The  additicn  oL 
this  category  and  reporting  ol  9K{fut*MS 
ammooia  from  water  dissociahie 
ammonium  saUs  ujKier  the  iUBnwwia 
listing  obviate  the  need  to  have 
ammonium,  nitrate  (solution)  ^  a 
separately  listed  chemjcaJ  noder  EPCRA 
section  313.  EPA  believes  that  the 
aqueous  ammoiDia  frooa  ammooium 
nitrate  (solution)  is  more  approp nately 
reported  under  the  EPCRA  section  313 
anrmonia  listing  and  that  the  aititate 
portion  of  anuaeiuuBX  oitrale  IsoiutioB) 
is  more  appropriately  reported  umter 
the  new  water  dissociable  n)Lrat« 
com  pounds  category.  Aithou^b  EPA  is 
proposing  to  delete  attmomun  lutrate 
(solution),  this  actio*  would  ool  resuk 
in  any  loss  of  information  conceming 
releases  of  this  materkd. 

IV.  Proposed  Actions  and  Ratkmafe 

A  Propoaed  Actions 

EPA  is  proposirig  Io  taJice  the  Mhiwmg 
four  a«  tions: 

1.  Delete  amnior>iuin  sulfate  (sohitiork) 
from  the  EPCR^  section  313  hstofftnac 
t:))enii«:als. 

2.  Require  that  threshoM  and  release 
determinations  for  aqueous  ammoaia  be 
bastd  on  10  penxnt  of  the  totaf 
ammonia  present  in  aqueous  sohrfions 
ofaininonia. 

3  Modify  the  ammonia  listin)^  by 
adding  the  following  qualifier  ammonia 
(includes  ai>hydroi«s  ammonia  and 
aqu*»ous  ammonia  fro«n  wa*er 
disso.:iahle  ammonium  sahs  and  other 
sources;  10  percent  of  total  aqtieo%s 
ammonia  is  reportable  under  this 
listing^. 

4.  Delete  armnoniunt  nitrate  (solution) 
as  a  separately  Ksted  chemical  on  the 
EPCRA  section  313  hst  of  toxic 
chemicals. 
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B.  Rationale  for  Proposed  Actions 

The  rationale  for  proposing  each  of 
these  actions  is  discussed  below. 

1.  Deletion  of  ammonium  sulfate 
(solution).  EPA  agrees  with  the 
petitioner's  claim  that  ammonium 
sulfate  (solution)  does  not  meet  the 
human  health  listing  criteria  under 
EPCRA  section  313(d)(2)(A)  and  (B). 
However.  EPA  does  not  agree  with  the 
petitioner's  claim  that  ammonium 
sulfate  (solution)  does  not  Show 
potential  for  adverse  effects  on  the 
environment  because  when  a  facility 
dissolves  ammonium  sulfate  in  water, 
that  facility,  in  effect,  manufactures 
aqueous  ammonia.  The  un-ionized  form 
of  ammonia  present  in  aqueous 
ammonia  is  highly  toxic  to  aquatic 
organisms  and  therefore  meets  the 
EPCRA  section  313(d)(2)(C)  criteria  for 
listing.  An  aqueous  solution  of 
ammonium  sulfate  is  environmentally 
equivalent  to  aqueous  ammonia 
generated  from  anhydrous  ammonia 
because  when  each  of  these  solutions  is 
released  to  receiving  waters  the  amount 
of  un-ionized  ammonia  present  is 
dependent  upon  environmental 
conditions.  In  fact,  ammonium  sulfate  is 
one  of  the  many  ammonium  salts  used 
by  researchers  as  a  source  of  aqueous 
ammonia  for  aquatic  toxicity  studies. 

EPA  does  not  believe  that  the  sulfate 
portion  of  ammonium  sulfate  (solution) 
meets  the  EPCRA  section  313(d)(2)(A). 
(B),  or  (C)  criteria.  EPA  has  previously 
reviewed  the  toxicity  of  sodium  sulfate 
(54  FR  7217  and  54  FR  25850)  and 
concluded  that  sulfate  from  sodium 
sulfate  did  not  meet  the  EPCRA  section 
313(d)(2)(A).  (B).  or  (C)  criteria. 

EPA  believes  that  the  only  component 
of  ammonium  sulfate  (solution)  that 
meets  the  EPCRA  section  313  listing 
criteria  is  the  aqueous  ammonia  present 
in  this  solution.  EPA  believes  that  this 
aqueous  ammonia  is  more  appropriately 
reported  under  the  EPCRA  section  313 
ammonia  listing,  therefore  it  is 
appropriate  to  delete  ammonium  sulfate 
(solution)  from  the  EPCRA  section  313 
list  of  toxic  chemicals.  Ten  percent  of 
the  ammonium  portion  of  ammonium 
sulfate  (solution)  would  remain 
reportable  under  the  ammonia  listing. 

2.  Reporting  10  percent  of  total 
ammonia.  EPA  has  considered  all  data 
available  to  the  Agency  concerning  the 
chemistry,  toxicity,  and  environmental 
fate  of  aqueous  ammonia  and  believes 
that:  (1)  Aqueous  ammonia  does  not 
persist  or  bioaccumulate  in  the 
environment  as  ammonia.  (2)  the  most 
toxic  form  of  ammonia  is  the  un-ionized 
form.  (3)  the  un-ionized  form  of 
ammonia  makes  up  a  relatively  small 
percentage  of  total  ammonia  under  most 


environmental  conditions.  (4)  reporting 
a  percentage  of  total  aqueous  ammonia 
under  the  ammonia  listing  would 
adequately  represent  the  toxicity  of 
aqueous  ammonia,  and  (5)  reporting  un- 
ionized ammonia  without  pH  and 
temperature  data  would  not  provide 
sufficient  information  to  quantify 
potential  hazards  from  releases.  EPA 
believes  that  reporting  aqueous 
ammonia  as  10  percent  of  total  ammonia 
is  appropriate  since,  based  on  the  90th 
percentile  pH  and  temperature  data  for 
U.S.  waters,  releases  of  aqueous 
ammonia  will  consist  of  no  more  than 
approximately  10  percent  of  the  un- 
ionized form  of  ammonia.  Reporting 
aqueous  ammonia  as  a  percentage  of 
total  ammonia  would  also  allow  for  easy 
determination  of  the  amount  of  total 
ammonia  released.  The  amount  of  total 
ammonia  released,  along  with  the  site- 
specific  pH  and  temperature  data  for  the 
receiving  body,  are  required  in  order  to 
calculate  the  amount  of  un-ionized 
ammonia  released  to  any  one  specific 
water  body.  Under  this  proposal, 
facilities  would  be  required  to  include 
10  percent  of  the  total  ammonia  in 
aqueous  solutions  in  all  threshold  and 
release  determinations  under  the 
EPCRA  section  313  listing  for  ammonia. 
The  pro[>osal  to  report  10  percent  of 
total  ammonia  is  consistent  with  the 
original  proposal  in  which  EPA  asked 
for  comment  on  whether  a  proportion  of 
total  ammonia,  that  would  be  the  same 
for  all  facilities,  should  be  reported. 
This  proposal  is  also  consistent  with  the 
SAB  conclusion  that  reporting  un- 
ionized ammonia  under  standard 
conditions  adequately  addresses  the 
aquatic  toxicity  endpoint.  Also,  users  of 
TRI  data  who  wish  to  assess  the 
contribution  of  ammonia  to  nitrogen 
loading  in  nitrogen  limited  waters  could 
extrapolate  from  the  reported  data. 
3.  Modification  of  the  ammonia 
listing.  In  the  original  proposal.  EPA 
discussed  three  ways  to  clarify  that 
aqueous  ammonia  from  water 
disso<:iable  ammonium  salts  is 
reportable  under  the  ammonia  listing. 
One  method  considered  was  to  add  a 
modifier  to  the  ammonia  listing  to  read, 
ammonia  (includes  total  ammonia 
resulting  from  solutions  of  water 
disso<;iable  salts).  EPA  was  concerned, 
however  that  such  a  modification  would 
reinforce  the  artificial  distinction 
between  releases  of  aqueous  solutions  of 
ammonia  generated  from  anhydrous 
ammonia  and  those  generated  from 
water  dissociable  ammonium  salts,  a 
distinction  which  is  not  present  under 
environmental  conditions.  However, 
EPA  is  now  concerned  that  without 
such  a  qualifier  the  regulated 


community  might  not  realize  that  the 
aqueous  ammonia  from  water 
dissociable  ammonium  salts  is 
reportable  under  the  ammonia  listing. 
EPA  guidance  in  response  to  inquires 
concerning  what  is  reportable  under  the 
ammonia  listing  has  been  that  aqueous 
ammonia  from  water  dissociable 
ammonium  salts  is  reportable  under  the 
listing.  However,  even  after  publishing 
this  guidance  in  1990  (55  FR  12148). 
EPA  has  continued  to  receive  numerous 
inquires  regarding  what  should  be 
reported.  Therefore.  EPA  proposes  to 
add  a  qualifier  to  the  ammonia  listing  to 
clarify  that  aqueous  ammonia  from 
water  dissociable  ammonium  salts  is 
reportable  under  the  ammonia  li.sting. 
EPA  believes  that  modification  of  the 
ammonia  listing  to  specify  that  the 
listing  includes  anhydrous  ammonia 
and  aqueous  ammonia  from  water 
dissociable  ammonium  salts  and  other 
sources,  would  aid  the  regulated 
community  in  determining  whether 
they  are  required  to  report  and  would 
eliminate  any  confusion  over  what  is 
reportable  under  the  ammonia  listing. 
This  modification  would  also  include 
the  proposal  discussed  above  to  limit 
reporting  of  aqueous  ammonia  to  10 
percent  of  total  aqueous  ammonia.  Upon 
finalization  of  this  proposed  rule,  EPA 
will  publish  a  ievised  guidance 
document  for  the  ammonia  listing. 
4.  Deletion  of  ammonium  nitrate 
(solution).  EPA  is  proposing  to  delete 
ammonium  nitrate  (solution)  because 
the  recent  addition  of  the  water 
dissociable  nitrate  compounds  category 
(59  FR  61432,  November  30.  1994)  and 
reportingx>f  aqueous  ammonia  from 
water  dissociable  ammonium  salts 
under  the  ammonia  listing  negate  the 
need  for  a  separate  listing  for  this 
chemical  solution.  EPA  does  not  believe 
that  this  would  be  a  significant  change 
since  the  releases  of  ammonium  nitrate 
(solution)  would  still  be  reported  under 
the  EPCRA  section  313  listing  for 
ammonia  and  the  nitrate  compounds 
category.  Under  the  nitrate  compounds 
category,  the  amount  of  ammonium 
nitrate  in  solution  would  be  counted  in 
threshold  determinations  for  the 
category,  but  only  the  amount  of  nitrate 
ion  would  be  counted  in  release  and 
transfer  determinations,  therefore  no 
double  counting  of  releases  would 
occur.  This  proposal  would  simply 
consolidate  the  reporting  of  ammonium 
nitrate  (.solution)  under  existing  EPCRA 
.section  313  listings.  The  original 
proposal  discussed  the  reporting  of 
water  dissociable  ammonium  salts 
under  the  ammonia  listing.  Since 
ammonium  nitrate  is  a  water  dissociable 
ammonium  salt  and  since  no  loss  of 
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information  would  result  from  this 
deletion.  EPA  believes  that  it  is 
appropriate  to  add  this  proposal  to  this 
rulemaking. 

V.  EfTective  Dates 

The  changes  described  in  this 
amended  proposal  (with  the  exception 
of  the  deletion  of  ammonium  nitrate 
(solution))  would  be  effective  on  the 
date-of  publication  of  the  final  rule, 
which  EPA  expects  to  occur  prior  to 
July  1. 1995.  The.se  changes  would 
therefore  be  effective  for  the  1994 
reporting  year. 

Section ■313(d)(4)  of  EPCR.\  provides, 
"Any  revision  |to  the  section  313  list) 
made  on  or  after  }anuar>'  1  and  before 
December  1  of  any  calendar  year  shall 
take  effect  beginning  with  the  next 
calendar  year.  Any  revision  made  on  or 
after  December  1  of  any  calendar  year 
and  before  January  1  of  the  next 
calendar  year  shall  take  effect  beginning 
with  the  calendar  year  following  such 
next  calendar  year."  EPA  interprets  this 
delayed  effective  date  provision  to 
apply  only  to  actions  that  add  chemicals 
to  the  .section  313  list;  EPA  may.  at  its 
discretion,  make  deletions  from  the  list 
and  amendments  to  listings 
immediately  effective. 

EPA  believes  that  the  purpose  behind 
section  313(d)(4)  is  to  allow  facilities 
adequate  planning  time  to  incorporate 
newly  added  chemicals  to  their  TRI 
relea.se  data  collection  processes.  A 
facility  would  not  need  additional 
planning  time  not  to  report  releases  of 
a  delisted  chemical.  Moreover,  where 
EPA  has  determined  that  a  chemical 
does  not  satisfy  the  criteria  of  section 
313(d)(2)(A)  through  (C).  no  purpose  is 
ser\'ed  by  requiring  facilities  to  collect 
release  data  or  file  release  reports  for 
that  chemical,  or.  therefore,  by  leaving 
that  chemical  on  the  section  313  list  for 
any  additional  period  of  time.  Nothing 
in  the  legislative  history  suggests  that 
section  313(d)(4)  was  intended  to  apply 
to  deletions  as  well  as  additions.  Thus, 
a  reasonable  construction  of  section 
313(d)(4).  given  the  overall  purposes 
and  structure  of  EPCRA— to  provide  the 
public  with  information  about 
chemicals  which  meet  the  criteria  for 
inclusion  on  the  section  313  list  —  is  to 
apply  the  delayed  effective  date 
requirement  only  to  additions  to  the  list. 
This  construction  of  section  313(d)(4)  is 
also  consistent  with  previous  rules 
deleting  chemicals  from  the  section  313 
list. 

An  immediately  effective  date  for  the 
actions  in  this  amended  proposal  is  also 
consistent  with  5  U.S.C.  553(d)(1).  since 
a  deletion  from  the  section  313  list 
relieves  a  regulatory  burden.  EPA 
believes  the  combined  effect  of  the 


changes  in  this  amended  proposal 
would  be  to  reduce  the  burden  by 
clarifying  what  is  reportable  under  the 
ammonia  listing  and  by  simplifying  the 
reporting  requirements  for  ammonia.  In 
addition,  the  proposal  to  require 
facilities  to  include  10  percent  of  total 
ammonia  in  aqueous  solutions  in 
threshold  determinations  might  relieve 
some  facilities  from  the  obligation  to 
report  for  aqueous  ammonia. 

If  EPA  were  to  publish  a  final  rule 
before  July  1. 1995.  the  following 
effective  dates  and  requirements  would 
apply. 

1  Deletion  of  ammonium  sulfate 
(solution).  The  deletion  of  ammonium 
sulfate  (solution)  would  be  effective  for 
the  1994  reporting  year  (reports  due  July 
1.  1995). 

2.  Deletion  of  ammonium  nitrate 
(solution).  The  deletion  of  ammonium 
nitrate  (solution)  would  be  effective  for 
the  1995  reporting  year  (reports  due  July 
1,  1996).  EPA  is  proposing  to  delay  the 
effective  date  of  this  provision  to 
coincide  with  the  effective  date  of  the 
recently  added  water  dissociable  nitrate 
compounds  category  (59  FR  61432, 
November  30.  1994).  The  requirement 
that  aqueous  ammonia  from  ammonium 
nitrate  (solution)  be  reported  under  the 
ammonia  listing  as  10  percent  of  total 
aqueous  ammonia  would  also  be 
effective  for  the  1995  reporting  year. 

3.  Reporting  10  percent  of  total 
aqueous  ammonia.  The  requirement 
that  10  percent  of  total  aqueous 
ammonia  be  reported  under  the 
ammonia  listing  for  aqueous  ammonia 
from  all  water  dissociable  ammonium 
salts  (except  ammonium  nitrate 
(solution))  would  be  effective  for  the 
1994  reporting  year.  EPA  believes  that 
facilities  that  have  been  subject  to 
record  keeping  requirements  for 
ammonium  sulfate  (solution)  already 
have  the  information  needed  to 
calculate  threshold  and  release 
quantities  for  10  percent  total  aqueous 
ammonia.  Specifically,  a  facility  would 
multiply  the  appropriate  ammonium 
sulfate  (solution)  quantities  by  2.7 
percent,  which  represents  10  percent  of 
the  weight  percent  of  aqueous  ammonia 
from  ammonium  sulfate  (solution). 

Facilities  that  currently  report  or 
make  threshold  determinations  for  the 
aqueous  ammonia  from  other  water 
dissociable  ammonium  salts  may  not  be 
keeping  the  kind  of  information  in  their 
records  that  would  allow  them  to 
calculate  10  percent  of  total  aqueous 
ammonia  from  their  un-ionized 
ammonia  data.  EPA  recognizes  that 
issuance  of  the  final  rule  may  c6me  so 
late  in  the  reporting  year  that  some  of 
these  facilities  may  not  be  able  to 
comply  with  this  requirement  before  the 


July  1. 1995  reporting  date.  Accordingly, 
for  this  one  year,  such  facilities  could 
continue  to  use  the  pH  and  temperature 
of  their  process  and  waste  streams  to 
estimate  the  quantities  of  un-ionized 
ammonia  present  for  threshold  and 
release  determinations,  respectively. 
Facilities  that  had  already  reported 
under  the  current  requirements  at  the 
time  the  final  rule  is  issued  would  not 
be  required  to  resubmit  their  reports 
under  the  new  requirements.  They 
could,  however,  withdraw  their  reports 
if  they  did  not  meet  the  threshold  for 
ammonia  under  the  revised  ammonia 
listing. 

VI.  Request  for  Public  Comment 

EPA  requests  public  comment  on  the 
actions  discussed  in  this  amended 
proposed  rule.  Comments  should  be 
submitted  to  the  address  listed  under 
the  ADDRESSES  unit.  All  comments 
must  be  received  on  or  before  May  3, 
1995.  In  developing  the  final  rule^  EPA 
will  consider  comments  submitted  in 
response  to  this  amended  proposal  and 
comments  previously  submitted  on  the 
original  proposal. 

VII.  Rulemaking  Record 

The  record  supporting  the  original 
proposal  and  proposed  amendment  is 
contained  in  docket  number  OPPTS- 
400032.  All  documents,  including  an 
index  of  the  docket,  are  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NCIC).  also  known  as.  TSCA 
Public  Docket  Office  from  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  TSCA  NUC  is  located  at 
EPA  Headquarters,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington.  DC  20460. 
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Sterling  Chemicals. 
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of  Ammonia  to  the  Amphipod  Hyalella 
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and  Water  Hardness,  Environmental 
Pollution,  86  (1994)  329-335. 
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Associated  with  Ammonia,  U.S.  EPA 
Office  of  Health  and  Environmental 
Assessment,  EPA/600/8-89/052F  June 
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(4)  U.S.  EPA,  OPPT.  EETD,  EAB, 
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Inventory  (TRIj  Surface  Water  Huleases 
and  Tnuitfers  to  POTlAfS.  March  13. 
1995. 

(5)  Letter  of  February  2.  1995  to  Carol 
M.  Browner.  Administrator  U.S.  EPA 
from  Dr.  Genevieve  Mataiioski.  Chair. 
Executive  Committee.  Sciejice  Advisory 
Board. 

IX.  R«g«lalory  Assessment 
Reqairenieitts 

A.  Executive  Order  12866 

Under  Executive  Order  1286«  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "■significant"  and  therefore 
subject  to  review  by  the  OfRce  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  reg(ulatory  action"  as  an 
action  hkaly  to  lead  to  a  rule  (1)  Having 
an  annual  effect  on  the  economy  of  $100 
milhon  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition. 
job*,  the  envimnment.  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (abo 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlements. 
grants,  uaer  fees,  or  loan  programs:  or  (4) 
raising  novsl  legal  or  policy  issut» 
arising  out  of  legal  mandates,  the 
President'a  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  Elxecutive 
( )rder.  it  has  been  determined  that  this 
amended  proposed  rule  is  not 
"significant"  and  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  conduct  a 
small  business  analysis  to  determine 
whether  a  substantial  number  of  small 
entities  would  be  significantly  affected 
by  a  proposed  rule.  Because  the 
amended  proposed  rule  does  not  create 
any  new  requirements  and  consolidates 
other  requirements,  it  would  not 
significantly  affect  facilities,  including 
small  entities. 

C.  Paperwork  Reduction  Act 

This  amended  proposed  rule  does  not 
result  in  any  new  infurniatiun  collection 
roquiremehls  subject  to  the  provisions 
of  the  Paperwork  Reduction  Act  of  1960. 
44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals. 
Community  right -to-imow,  Reporting 


and  recordkeeping  requirements,  and 
Toxic  cJjemicals. 

Susan  H.  Wayhind, 

Acting  Assistant  Administrator,  Office  of 
Prevffniion.  PKticides  and  Toxic  Sut>stances 

Therefore  it  is  proposed  that.  40  CFR 
part  372  be  amended  as  follows: 

PART  372— (AMENDED! 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U  S.C.  11023  and  11048. 

9372.65    CAmended] 

2.  Sections  372.65(a)  and  (b)  are 
amended  by  removing  the  entire  entr>' 
for  ammonium  sulfate  (solution)  and 
ammonium  nitrate  (solution)  and  by 
adding  the  following  language  to  the 
ammonia  listing  "includes  anhydrous 
ammonia  and  aqueous  ammonia  from 
water  dissociable  ammonium  salts  and 
other  sources;  10  percent  of  total 
aqueous  ammonia  is  reportable  under 
this  listing"  under  paragraph  (a)  and 
removing  the  entire  CAS  No.  entry  for 
7783-20-2  and  6464-52-2  under 
paragraph  (b). 

|FR  Doc  95-8202  Filed  J-30-95;  1  29  pml 
BILLatOCOOC  M«0  W  f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-67;  RM-«481] 

Radio  Broadcasting  Sendees; 
Collegevttle,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismissed  a 
petition  for  rule  making  filed  by  Saint 
John's  University  requesting  the 
allotment  of  Channel  260A  to 
Cullegeville.  Minnesota,  and  reservation 
of  the  channel  for  noncommercial 
educational  use.  See  59  FR  35292.  July 
11.  1994.  In  reviewing  this  proceeding, 
we  discovered  that  we  erroneously 
proposed  reservation  of  the  channel  at 
Coliegeville.  The  Notice  should  only 
have  proposed  allotment  of  a  channel  to 
Coliegeville.  Saint  }ohn's  proposal  does 
not  meet  the  established  guidelines  to 
reserve  a  channel  in  the  commercial 
band.  Since  no  comments  were  received 
expressing  an  intention  to  use  the 
channel  as  a  commercial  station,  we 
have  terminated  the  proceeding  without 
making  an  allotment.  With  this  action, 
this  proceed!::g  it,  tenninattid. 


FOR  FURTHER  IMFCRMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  .Media 
Bureau.  (202)418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No  94-67. 
adopted  March  16. 1995.  and  released 
March  28.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  CJenter  (Room  239).  1919  M 
Street.  N\V.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW.  Suite  140.  Washington.  DC 
20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Autherity:  Sees.  303,  48  Slat.,  as  amended 
10H2;  47  U.S.C  154.  as  amended. 
Federal  Communications  Commission 
)ohn  A.  Kar»us«M. 

Chief.  Allorntions  Branch.  Policy  and  Wu/ps 
Division,  Mass  Media  Bureau. 
|FR  Doc.  95-7947  Filed  3-31-95:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-A011 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposal  To  Determine 
Endangered  Status  for  Three  Wetland 
Species  Found  In  Southern  Arizona 
and  Northern  Sonora 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule  and  notice  of 

petition  findings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  prop>oses  endanger«d 
status  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended, 
for  two  plants.  Spiranthes  delitescens 
(Canelo  Hills  ladies'-tresses)  and 
Lilaeopsis  schaffneriana  spp.  recurva 
(Huachuca  water  umbel),  and  one 
amphibian,  the  Sonora  tiger  salamander 
[Ambyitoma  tigrinuw  stel>binsi).  These 
species  occur  in  a  limited  number  of 
wetland  habitats  in  southern  Arizona 
and  northern  Sonora.  Mexico.  They  are 
threatened  by  one  or  more  of  the 
following — collecting,  disease, 
predation.  competition  with  nonnative 
species,  catastrophic  floods,  drought, 
and  degradation  2nd  dcslnicticn  of 


habitat  resulting  from  livestock 
overgrazing,  water  diversions,  dredging, 
and  groundwater  pumping.  All  three 
taxa  are  also  threatened  with  stochastic 
extirpations  or  extinction  due  to  small 
numbers  of  populations  or  individuals. 
This  proposed  rule,  if  made  final,  would 
extend  the  Act's  protection  to  these 
three  taxa. 

DATES:  Comments  fi-om  all  interested 
parties  must  be  received  by  June  2, 
1995.  Public  hearing  requests  must  be 
received  by  May  18, 1995. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Arizona  Ecological 
Services  State  Office.  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road.  Suite  6,  Phoenix,  Arizona  85019. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Rorabaugh  at  the  above  address 
(telephone  602/640-2720:  facsimile 
602/379-6629). 

SUPPLEMENTARY  INFORMATION: 
Background 

Cienegas  are  mid-elevation  wetland    ' 
communities  often  surrounded  by 
relatively  arid  environments.  They  are 
typically  associated  with  permanent 
perennial  springs  and  stream 
headwaters,  have  permanently  or 
.seasonally  saturated  highly  organic 
soils,  and  have  a  Idw  probability  of 
flooding  or  scouring  (Hendrickson  and 
Minckley  1984).  Cienegas  support 
diverse  assemblages  of  animals  and 
plants,  including  many  species  of 
limited  distribution,  such  as  the  three 
taxa  in  this  proposed  rule  (Hendrickson 
and  Minckley  1984,  Lowe  1985, 
Minckley  and  Brown  1982,  Ohmart  and 
Anderson  1982).  Although  Spiranthes 
delitescens  (Spiranthes),  Lilaeopsis 
schaffneriana  spp.  recurva  [Lilaeopsis], 
and  Sonora  tiger  salamander  typically 
occupy  different  microhabitats,  they  all 
occur  in  cienegas:  Lilaeopsis  also  occurs 
along  streams  and  rivers. 

Cienegas  and  perennial  streams  and 
rivers  in  the  desert  southwest  are 
extremely  rare.  The  Arizona  Game  and 
Fish  Department  (1993)  recently 
estimated  that  riparian  vegetation 
associated  with  perennial  streams 
comprises  about  0.4  percent  of  the  total 
Arizona  land  area,  with  present  riparian 
areas  being  remnants  of  what  once 
existed.  The  State  of  Arizona  (1990) 
estimates  that  up  to  90  percent  of  the 
riparian  habitat  along  Arizona's  major 
desert  watercourses  has  been  lost, 
degraded,  or  altered  in  historic  times. 
Spiranthes,  Lilaeopsis,  and  the  Sonora 


tiger  salamander  occupy  small  portions 
of  these  rare  habitats. 

Spiranthes  delitescens  (Canelo  Hills 
ladies'-tresses).  Spiranthes  delitescens  is 
a  slender,  erect,  terrestrial  orchid  that 
when  in  bloom  reaches  approximately 
50  centimeters  (cm)  20  inches  (in))  tall. 
Five  to  ten,  linear-lanceolate,  grass-like 
leaves,  18  cm  (7.1  in)  long  and  1.5  cm 
(0.6  in)  wide,  grow  basally  on  the  stem. 
The  fleshy  swollen  roots  are 
approximately  5  millimeters  (mm)  (0.2 
in)  in  diameter.  The  top  of  the  flower 
stalk  contains  up  to  40  small  white 
flowers  arranged  in  a  spiral.  The  species 
is  presumed  to  be  perennial,  but  mature 
plants  rarely  flower  in  consecutive  years 
and  in  some  years  have  no  visible 
aboveground  structures  (McClaren  and 
Sundt  1992,  NewTnan  1991). 

P.S.  Martin  first  collected  Spiranthes 
delitescens  in  1968  at  a  site  in  Santa 
Cruz  County,  Arizona  (Sheviak  1990). 
This  specimen  was  first  identified  as 
Spiranthes  graminea,  a  related  Mexican 
species.  Sheviak  (1990)  found  that  the 
Spiranthes  in  Arizona,  previously 
thought  to  be  S.  graminea,  displayed  a 
distinct  set  of  morphological  and 
cytological  characteristics  and  named 
them  S.  delitescens. 

This  species  is  known  from  four 
cienegas  at  about  1,525  meters  (m) 
(5,000  feet  (ft))  elevation  in  the  San 
Pedro  River  watershed  in  Santa  Cruz 
and  Cochise  Counties,  southern  Arizona 
(Newman  1991).  The  total  amount  of 
occupied  habitat  is  less  than  81  hectares 
(ha)  (200  acres  (ac)).  All  populations  are 
on  private  land  less  than  37  kilometers 
(km)  (23  miles  (mi))  north  of  the  U.S./ 
Mexico  border. 

Potential  habitat  in  Sonora,  Mexico, 
has  been  surveyed,  but  no  Spiranthes 
populations  have  been  found. 

The  dominant  vegetation  associated 
with  Spiranthes  includes  grasses.  Carex 
spp.  (sedges),  funcus  spp.  (rushes), 
Eleocharis  spp.  (spike  rushes),  Typha 
spp.  (cattails),  and  Equisetum  spp. 
(horsetails)  (Cross  1991,  Warren  et  al. 
1991).  The  surrounding  vegetation  is 
semidesert  grassland  or  oak  savannah. 

All  Spiranthes  populations  occur 
where  scouring  floods  are  very  unlikely 
(Nevmian  1991).  Soils  supporting  the 
populations  are  finely  grained,  highly 
organic,  and  seasonally  or  perennially 
saturated.  Springs  are  the  primary  water 
source,  but  a  creek  near  one  population 
contributes  near-surface  groundwater 
(McClaran  and  Sundt  1992). 

Some  Spiranthes  life  history 
information  has  been  gained  from 
studies  at  one  site.  As  with  most 
terrestrial  orchids,  successful  seedling 
establishment  probably  depends  on  the 
formation  of  endomycorhizae  (a 
symbiotic  association  between  plant 


root  tissue  and  fungi)  (McClaran  and 
Sundt  1992).  The  time  needed  for 
subterranean  structures  to  produce 
aboveground  growth  is  unknown.  Plants 
may  remain  dormant  in  a  subterranean 
state  or  remain  vegetative 
(nonflowering)  for  more  than  one 
consecutive  year.  Plants  that  flower  one 
year  can  be  dormant,  vegetative,  or 
reproductive  the  next  (McClaran  and 
Sundt  1992,  Nevmian  1991).  The 
saprophytic/autotrophic  state  of  orchid 
plants  may  be  determined  by  climatic 
fluctuations  and  edaphic  factors  such  as 
pH  level,  temperature  and  soil  moisture 
(Sheviak  1990). 

Estimating  Spiranthes  population  size 
and  stabihty  is  difficult  because 
nonflowering  plants  are  ven,'  hard  to 
find  in  the  dense  vegetation,  and  yearly 
counts  underestimate  the  population 
because  dormant  plants  are  not  counted. 
McClaran  and  Sundt  (1992)  monitored 
marked  individuals  in  a  Spiranthes 
population  during  two  three-year 
periods.  They  concluded  that  the 
subpopulations  at  both  monitored  sites 
were  stable  between  1987  and  1989, 
although  Newman  (1991)  later  reported 
that  one  monitored  site  was  reduced  to 
one  nonflowering  plant  in  1991.  Due  to 
the  propensity  of  Spiranthes  plants  to 
enter  and  remain  in  a  vegetative  state 
and  the  lack  of  new  flowering  plants  at 
one  monitoring  site.  McClaran  and 
Sundt  (1992)  also  speculated  that 
population  numbers  may  be  declining. 
Problems  of  experimental  design 
acknowledged  by  the  authors 
confounded  McClaran  and  Sundt's 
(1992)  conclusions  about  population 
stability:  the  Service  believes  additional 
long-term  studies  are  needed  to  more 
accurately  determine  the  stability  of 
Spiranthes  populations. 

The  fire  ecology  of  this  Spiranthes  is 
unknown,  but  should  be  determined. 
Experts  disagree  about  the  role  of  fire  ir 
cienegas.  Some  believe  upland 
lightning-caused  fires  spread  into 
cienegas  and  bum  at  cool  temperatures 
while  others  believe  the  wet,  marsh-liki 
habitats  will  not  support  fires. 
Determining  the  best  method  of 
managing  healthy  cienegas  will  depend 
in  part,  on  resolving  this  controversy. 
Studies  at  one  site  have  been 
inconclusive  about  the  effect  of  fires  on 
Spiranthes  (Gori  and  Fishbein  1991, 
Fishbein  and  Gori  1992). 

Lilaeopsis  schaffneriana  ssp.  recur\'a 
(Huachuca  water  umbel).  Lilaeopsis 
schaffneriana  ssp.  recun'a  is  an 
herbaceous,  semi-aquatic,  perennial 
plant  with  slender,  erect  leaves  that 
grow  from  creeping  rhizomes.  The 
leaves  are  cylindrical,  hollow,  and  hav 
septa  (thin  partitions)  at  regular 
intervals.  The  yellow-green  or  bright 
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green  leaves  are  generally  1-3  mm 
(004-0. 12  Inl  in  diameter  and  often  3- 
5  cm  tall  (1-2  in),  but  .can  reach  up  to 

20  cm  (8  in]  tali  under  favorable 

( onditions.  Three  to  ten  verj  small 
flowers  are  bom  on  an  umbel  that  i.s 
always  shorter  than  the  leaves.  The 
fruits  are  globose.  1.5-2  mm  (0.06-0.08 
in)  in  diameter,  and  usually  sli^ihtly 
longer  than  wide  (Affolter  1985).  The 
species  reproduces  sexually  and  from 
rhizomes  asexually.  the  latter  probably 
\te\na  the  primar>'  reproductive  mode. 

Lilaeopsls  schoffnehana  ssp.  recuna 
was  first  described  by  A.W.  Hill,  based 
on  the  type  specimen  collected  near 
Tucson  in  1881  (Hill  ia2B).  Hill  applied 
the  name  Ulaeopsis  recuna  to  the 
specimen,  and  the  name  prevailed  until 
Affolter  (1985)  revised  the  genus. 
Affolter  applied  the  name  L 
schaffneriana  ssp.  recurva  to  plants 
found  west  of  the  continental  divide. 

Lilaf^psis  has  been  documented  from 

21  sites  in  Santa  Crua  and  Co<;hise 
Counties,  Arizona,  and  in  adjacent 
Sonora.  Mexico,  west  of  the  continental 
di\  ide  (Saucedo  1990.  Warren  fl  al. 
1989.  Warren  etal.  1991.  Warren  and 
Reichenbacher  1991).  Six  of  the  21  sites 
have  been  extirpated.  The  15  extant 
sites  occur  in  four  major  watersheds — 
San  Pedro  River.  Santa  Cruz  River,  Rio 
Yaqui.  and  Rio  Sonora.  All  sites  are 
iHJtween  1.148  arid  2.13,3  m  (3.500  and 
6.,S0()  ft)  elevation.. 

Eight  Ulaeopsis  populations  occur  in 
the  San  Pedro  River  watershed  in 
Arizona  and  Sonora,  on  sites  owned  or 
managed  by  private  landowners,  the 
Fort  Huachuca  Military  Reservation,  the 
Coronado  National  Fore.st,  and  the 
Bureau  of  Land  Management  (Bl.M)- 
Safford  District.  Two  extirpated 
populations  in  the  upper  San  Pedro 
watershed  in  Arizona  occurred  at  Zinn 
Pond  in  St.  David  and  the  San  Pedro 
River  near  St.  David.  Cienega-like 
habitats  suitable  for  Lilnenpsis  were 
probably  common  along  the  San  Pedro 
River  prior  to  1900  (Hendrickson  and 
Minckley  1984,  Jackson  et  ol.  1987).  hut 
these  habitats  are  now  largely  gone. 

The  four  Ulaeopsis  populations  in  the 
Santa  Cruz  River  watershed  probably 
represent  very  small  remnants  of  larger 
populations  that  may  have  occurred  in 
the  extensive  riparian  and  aquatic 
habitat  formerly  along  the  river.  Before 
1890.  the  spatially  intermittent, 
perennial  flows  on  the  middle  Santa 
Cruz  River  most  likely  provided  a 
considerable  amount  of  habitat  for 
Ulaeopsis  and  other  aquatic  plants.  The 
middle  section  of  the  Santa  Cruz  River 
mainstem.  about  a  130-km  (8()-mi) 
recich,  flowed  perennially  from  the  U.S./ 
Mexico  border  north  to  the  Tubac  area 
then  intermittent Iv  from  Tubac  north  to 


the  Tucson  area  (Davis  1986).  In  1859. 
a  traveler  desrjibed  the  Santa  Cniz 
River  in  the  Tucson  area  as  a  "*   *   * 
rapid  hrook  *   *   *  clear  as  cnstal.  and 
full  of  aquatic  plants,  fish  and  tortoises 
of  various  kinds  •   •    •"  (in  Humphrey 
1958).  This  habitat  and  species 
assemblage  do  lon^r  occurs  in  the 
Tucson  area.  A  population  at  Monkey 
Spring  in  the  upper  waterslied  of  the 
middle  Santa  Crxiz  River  has  been 
extirpated,  although  suitable  habitat  still 
exists  (Warren  et  al.  1991). 

Two  Ulaeopsis  populations  occur  in 
the  Rio  Yaqui  watershed.  The  species 
was  recently  discovered  at  Presa 
Cuquiarichi.  in  the  Sierra  de  los  AjOvS. 
several  miles  east  of  Cananea,  Sonora 
(Deecken,  pers.  comm.  1994).  The 
species  remains  in  small  areas 
(generally  less  than  1  square  meter  (m-)) 
in  Black  Draw.  Cochise  County. 
Arizona.  Transplants  from  Black  Draw 
have  been  successfully  establislied  in 
nearby  wetlands  and  ponds.  Recent 
renovation  of  House  Fond  on  private 
land  near  Black  Draw  extirpkated  the 
Ulaeopsis  population.  A  population  iii 
the  Rio  San  Bernardino  in  Sonora  was 
also  recently  extirpated  (Gori  el  al. 
1990).  One  Ulaeopsis  population  occurs 
in  the  Rio  Sonora  watershed  at  Ojo  de 
Agua.  a  cienega  in  Sonora  at  \he 
headwaters  of  the  river  (Saucedo  1990). 

Ulaeopsis  lias  an  opportunistic 
strategy  that  ensures  its  survival  in 
heallliy  riverine  systems,  cienegas,  and 
springs.  In  upper  watersheds  that 
generally  do  not  have  scouring  floods. 
UlaeopsisoiAiuTs  in  raicrosites  where 
interspecific  plant  competition  is  low. 
At  these  sites.  Ulaeopsis  occurs  on 
wetted  soils  interspersed  with  other 
plants  at  low  density,  along  the 
periphery  of  the  wetted  channel,  or  in 
small  openings  in  the  underslory.  The 
upper  Santa  Cruz  River  and  associated 
springs  in  the  San  Rafael  Valley,  where 
a  population  of  Ulaeopsis  occurs,  is  an 
example  of  a  site  that  meets  these 
conditions,  the  types  of  microsiles 
required  by  Ulaeopsis  were  generally 
lost  from  the  main  stems  of  the  San 
Pedro  and  Santa  Cruz  rivers  when 
channel  entrenchment  occurred  in  the 
late  180()s. 

In  stream  and  river  main  (Jiannels, 
Ulaeopsis  can  o(4mr  in  backwaters,  side 
channels,  and  nearby  springs.  After  a 
flood,  Ulaeopsis  can  rapidly  expand  its 
population  and  occupy  disturbed 
habitat  until  interspecific  competition 
exceeds  its  tolerance.  This  response  was 
observed  at  Sonoita  Creek  in  Augu.'it 
1988.  when  a  scouring  flood  removed 
about  95  percent  of  the  Ulaeopsis 
population  (Gori  et  al.  1990).  One  year 
Inter,  Ulaeopsis  had  recolonized  the 
stream  and  was  again  codominant  with 


Rohppa  nastuiiium-aquaticum 
(watercress)  (Warren  et  al.  1991)  The 
expansion  and  contraction  of  Ulaeopsis 
populations  appears  to  depend  on  the 
presence  of  "refugia"  w  here  the  spei;ies 
lan  escape  the  effects  of  scouring  flmxls. 
a  watershed  with  an  unaltered 
hydrograph.  and  a  healthy  riparian 
community  that  stabilizes  the  channel. 
Density  of  Ulaeopsis  plants  and  size 
of  populations  fluctuates  in  resfM>nseto 
both  flood  cycles  and  site 
(;harat:teristir-s.  Son>e  sites,  such  as 
Black  Draw,  have  a  few  sparsely 
distributed  clones.  (Kissibly  due  to  the 
dense  shadv  of  the  even-agetl  oversttwy 
trees  aiKl  deeply  entren<.hed  chani^l. 
The  Sonoita  Creek  population  oixuipies 
14.5  percent  of  a  500.5  m-  (5.3H5  ft^) 
pattJi  of  halMtat  (Gori  et  al.  1990).  Some 
populations  are  as  small  as  1-2  m-  (11- 
22  ft-').  The  Scotia  Canyon  population, 
by  contrast,  has  dense  mats  of  leaves. 
S<:otia  Canyon  contains  the  largest 
Ulaeopsis  population,  occ  upying  aboul 
57  pen:ent  of  the  1.450  m  (4,750  ft) 
perennial  stream  reach  (Gori  et  al.  1990. 
j.  Abbott.  Forest  Supervisor.  Coronado 
National  Forest,  in  lift  1994).  The 
Coronado  National  Forest  pl.ins  to 
continue  monitoring  the  populations  in 
S<:otia  and  Bear  canyons. 

While  the  extent  of  occupied  habitat 
can  be  estimated,  it  is  impossible  to 
determine  the  number  ot  individuals  in 
each  population  because  of  the 
intermeshing  creeping  rhizomes.  A 
population  of  Ulaeopsis  may  be 
composed  of  one  or  manv  genetically 
distinct  individuals. 

Introduction  of  Ulaeopsis  into  ponds 
on  the  San  Bernardino  National  Wildlife 
Refuge  (Refuge)  appears  to  have  Iteen 
successful  (Warren  1991).  In  1991. 
l.ilaeopsis  was  transplanted  from  Black 
Draw  into  new  ponds  and  other  Keiuge 
wetlands.  Transplants  plai-tid  in  areas 
with  low  plant  density  expanded 
rapidly  (Warren  1991).  In  1992. 
Ulaeopsis  naturally  colonized  a  pond 
created  in  1991.  Howevar.  as  plant 
con)  pet  it  ion  incTbased  around  the 
perimeter  of  the  pond,  the  Ulaeopsis 
population  decreased.  This  re.s(K>nse 
seems  to  conRrm  oUservations  (K. 
Cobble.  San  Bernardino  National 
Wildlife  Refuge,  pers.  comm.  1994,  and 
P.  Warren,  pers.  comm.  1993)  that  other 
species  such  as  Typha  sp.  (cuittuils)  will 
outcompete  Ulaeopsis. 

Other  reintroductions  are  being 
considered.  The  Servit*  has  funded  a 
project  to  reintrodu(X'  Ulatnypsis  on  the 
Santa  Cruz  River  and  tributaries,  and 
the  BLM  (1993)  plans  to  ru-establish  it 
along  the  San  Pedro  River. 

Sonora  tiger  salamander  {Ambystonia 
tigrinum  stebbinsi].  The  Sonora  tiger 
salamander  is  n  targe  salamander  with 
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light-colored  blotches  or  roticuiatian  on 
a  dark  bacJtground.  Snout-vent  lengths 
of  metamorphosed  individuals  raoge 
from  approxiiaalely  €.7-12.5  cm  (2-6- 
4  9  inl^jones  eJal.  1988.  Lowe  1954). 
Lar\-ai  salamanders  are  aquatic  with 
plume-like  gills  and  well  developed  tail 
fi.ns  ^Behler  and  Kiag  1980).  Larvae 
hatched  in  the  sprir^are  large  enough 
to  metamorphose  into  terrestrial 
.salamanders  from  late  My  io  early 
September,  but  only  an  estimated  17-40 
pieroant  metanwrpliose  annually 
Remajaing  lanae  mature  irrto 
hranchiates  (aquatic  and  larval-like,  but 
sexually  mature  salamanders  that 
remain  in  the  breeding  pond)  or 
overwinter  as  larvae  (Collins  and  Jones 
1987);  Jaoies  Collins,  Arizona  State 
University,  pers.  comm.  1993). 

The  Sonora  tiger  salamander  was 
discovered  in  1949  at  the  J.F.  Jones 
Ranch  stock  tank  in  Parker  Canyon,  San 
Rafael  Valley.  Arizona  (Reed  1951). 
Ba.sed  on  color  patterns  of 
metanrarphosed  animals,  Lowe  (1954) 
described  the  Sonora  tiger  salamander 
from  southern  Santa  Cruz  County, 
Arizona,  as  the  subspecies  stehbinsi  of 
the  hroad-ranging  tiger  salamander 
[Ambysioina  tigrinum).  However,  again 
biised  on  color  patterns,  Gehlf)ac.h  (1965. 
19f>7)  s>Tionomized  A.  t.  stebbinsi  m^d 
A  t.  utahense  (from  the  Ro(iy 
Mountains  region)  with  A.  t.  nebuhystiw 
(from  northern  Arizotin  aiul  New 
Mexico).  Nevertheless.  A.  t.  stebbinsi 
cu^nlinued  to  be  rei;Qgriized  in  tlie 
scientific  literature  ()ones  et  al.  1988) 

(ones  et  al.  ^988)  found  Lowe's 
description  of  color  pitf  terns  in  A.  t. 
'stebbinsi  was  only  accurate  for  recently 
metamorphosed  individuals  and  that 
older  metamorphosed  adults  exhibited 
either  a  distinctive  reticulate  pattern  or 
large  light -colored  iilotcJies  on  a  dark 
background  similar  to  A.  t.  mavortium. 
found  in  the  central  United  States  ai>d 
adjacent  portions  of  Mexico.  Starch  gel 
elec;tivophQre&is  of  21  presumptive  gene 
loci  of  A.  t.  stebbinsi  were  compared 
with  gene  loci  of  A.  rosaceuai  (from 
Sonora).  A.  t.  mavortium,  and  A.  t. 
Debulosum  (Jones  <?/  al.  1988).  Ba.sed  -on 
this  analysis,  distinctive  reticulate  color 
patterns,  low  heterozygosity,  and 
apparent  geographic  isolatiou, 
subspecific  designation  of  A.  t.  stebbinsi 
was  considered  warranted  by  CoJlins 
and  Jones  (1987)  and  Jofws  et  al.  (1988) 
Further  analysis  of  inito<iuindrial  DNA 
reafTirmed  subspecific  designation  and 
suggested  that  A.  t.  stebbinsi  may  have 
been  derived  from  hybridization 
between  A.  t.  nebulosum  and  A.  t. 
mavortium  (CcAlias  et  al.  1988). 

The  grassland  communUy  of  the  San 
Rafael  Valley  and  surrouaditig  hillsides, 
where  ail  eKttot  populations  of  .4.  /. 


stebbiosi  occur,  may  represent  a 
relict ual  grassland  &ud  a  refugium  for 
tiger  salamander  populations  that 
became  isolated  asid.  o\er time, 
geiietically  distinct. 

Based  on  color  patterns  and 
electrophoretic  analysis,  Ambystoma 
collected  in  Mexico  at  troe  site  iii 
Sonora  and  17  sites  in  Chihuahua  were 
all  A.  rosoceum,  not  A.  t.  stebbinsi 
(Jones  et  al.  1988).  Reanalysis  of 
reported  A.  t.  steW)ins/ collected  in 
Sonora  (Hansen  and  Tremper  1979)  and 
at  Yepomera,  Chikuahua  {Van  Devender 
1973)  revealed  that  these  sped  mens 
were  atjtuallv  A.  rosoceum  (Jones  et  al. 
1988). 

Collins  etxd.  (1988)  list  18  recorded 
sites  for  the  Sonora  tiger  salamander. 
All  of  these  sites  are  in  the  headwaters 
of  the  Santa  Cruz  River,  including  sites 
in  the  San  Rafael  Valley  and  adjacent 
foothills  of  the  Patagonia  and  Huachuca 
Mountains  and  theCanelo  Hills,  in 
Santa  Cruz  and  Cochise  Counties, 
Arizona.  The  taxon  is  currently  extant  at 
15  of  these  sites,  where  populations  of 
mature  hranchiates  range  from 
approximately  50  to  sewral  hundred 
(Collins  and  Jones  1987J.  Populations  of 
Sonora  tiger  saiamanders  also  have  been 
discovered  receoLly  in  Scotia  Canyon  on 
the  western  slopes  of  the  Huachuca 
Mountains  (Jeff  Howiand,  Arizona  Game 
and  Fish  Department,  pers.  comm.  1993) 
and  in  Copper  Canyon  of  the  Huachuca 
Mountains  (Russell  Duncan. 
Southwestern  Field  Biologists,  pers. 
comm.  1993).  Salaraaiulers  tentatively 
identified  as  Sonora  tiger  salamander 
also  have  been  found  recently  at 
Portrero  del  Alanao  at  the  Los  Fresnos 
cienega  in  the  headwaters  of  the  San 
Pedro  River,  San  Rafael  Vallev.  Sonora, 
Mexico  (Sally  SteffJerud,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  1993).  In 
addition,  a  sirxgle  terrestrial  Sonora  tiger 
salamander  was  fouikd  near  Oak  Spring 
in  Copper  Canyon  of  the  Huachuca 
Mountains  Q.  Howiand.  pers.  coram. 
1993).  This  individual  probably  moved 
from  the  newly  discovered  aquatic 
population  located  approximately  1  km 
(0.6  mi)  to  the  southwest.  All  historic 
and  extant  sites  occur  within  31  km  (19 
mi)  of  Lochiel,  Arizona.  The  Los 
Fresnos  and  Oak  Spring  sites  are  springs 
or  cier^egas;  all  other  sites  are  livestock 
tanks  or  impounded  cienegas. 
Histarically.  the  Sonora  tiger 
salamander  probably  inhabited  springs 
arwi  cienegas  where  permanent  or  nearly 
fxermanent  water  alloM>ed  survival  of 
mature  branchiates. 

Otiier  poteniiad  localities  have  been 
surveyed  in  or  near  the  San  Raiael 
Valley,  but  ao  other  Sonora  tiger 
salamander  populations  ha\«  been 
found.  A.  rosaceiun  and  A.  t.  vehsci 


occur  at  locaUties  in  Sonara  and 
Chihnahua  to  the  south  and  east  of  ti»e 
CKtaist  range  of  the  Sonora  tiger 
salamaaderKi)UiDS  1«7«,  Collins  and 
]oaes  1987.  Vaa  Devender  ai>d  Lowe 
1977).  A.  t.  oiCT\«artjjja)oct:urs  at 
scattered  locailtties  to  the  east  in  the  San 
Pedro,  Sulphwr  Springs,  and  San  Simon 
Valle>-s  (CoHiiK«nd  Jones  1<*B7?,  but  at 
least  some  of  these  po^mlalions  w-v/re 
introdiioed  b>-  anglers  aiwl  b»it 
collectors  (Collins  1981.  Lowe  1^54, 
Nickerson  «nd  Mays  1<»R9). 

A  variety  of  human  activities  threaten 
the  Sonora  tigo"  salamaiuier.  The 
species  has  lieen  recently  eKtiri»ated 
from  at  least  three  of  ttre'lS  lrK,i.litK>s 
described  by  CoHins^o/.  (196H). 
Disease  and  predationby  introd«ned 
nonnative  fish  and  bullfrogs  (Bona 
catesbeiana]  have  been  implicated  in 
the  extirpation  Of  these  populations 
tCoHins  and  Jorws  1987).  Tiger 
salamanders  are  also  widely  used  as 
fishing  bait  in  Arizona,  and  this  use 
poses  add rtioTjal  threats.  Other 
subspecies  of  tiger  salamander 
introduced  into  habitats  of  the  Sonora 
tiger  salamander  for  bait  propagation 
could,  through  interbreeding, 
genetically  swamp  the  distinct  A.  t. 
stebbinsi  populations  (Collins  and  Jones 
1987).  Collecting  Sonora  tiger 
salamanders  for  bait  could  also  extirpate 
or  gre.atly  reduce  populations. 
Additional  threats  include  habitat 
destruction,  reduced  fitness  resuhing 
from  low  genetic  heteror>go,sity.  and  the 
increased  probability  of  stochastic 
extirpation  characteristic  of  small 
populations. 

Previoas  Federal  Actian 

Federal  government  actions  on 
Spironthes  delitescens.  Ulaeopsis 
schaffneriana  ssp.  recun-n,  and  Sonora 
tiger  salamander  begazi  with  their 
inclusion  in  various  Service  noLities  of 
taxa  under  revne*'  for  listing  as 
endangered  or  threatened  species. 
Sonora  tiger  salamander  was  iocitided 
as  a  category  2  candidate  in  the  first 
notic-e  of  lexiei*-  of  ^-ertebrate  wildlife 
(December  30,  1982;  47  FR  58454).  and 
in  subsequent  notices  published 
September  18.  1985  150  FR  37958),  a:>d 
January  6,  1969  (54  FR  554).  Category  2 
caiKlidates  are  those  Jor  wtiich  the 
Sefvit;e  has  some  e%'idence  of 
vulfierability,  but  for  which  there  is 
insufficient  scientific  and  commercial 
informstion  to  support  a  proposed  njle 
to  list  them  as  threatened  or 
endangered.  The  nkost  recent  animal 
notice,  pubhshed  Nox-ember  15,  1994 
f  59  FR  58982).  included  the  Stinora  tiger 
salamander  in  category  1.  Categon  1 
includes  those  taxa  for  whicfi  the 
Serv  ice  has  suffknent  information  to 
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support  proposed  rules  to  list  the 
species  as  threatened  or  endangered. 

Lilaeopsis  schaffneriana  ssp.  recurva, 
then  under  the  name  L.  recurva,  was 
included  as  a  category  2  candidate  in 
the  November  28.  1983  (45  FR  82480) 
and  September  27. 1985  (50  FR  39526) 
plant  notices.  It  was  included  under  its 
present  name  as  a  category  1  candidate 
in  the  February  21.  1990  (55  FR  6184). 
and  September  30. 1993  (58  FR  51144). 
notices. 

Spiranthes  delitescens  was  included 
for  the  first  time  in  the  September  30, 
1993,  plant  notice.  It  was  included  in 
that  notice  as  a  category  1  candidate. 

On  June  3. 1993.  the  Department  of 
the  Interior.  Washington.  DC,  received 
three  petitions,  dated  May  31, 1993, 
from  a  coalition  of  conservation 
organizations  (Suckling  et  al.  1993).  The 
petitioners  requested  the  listing  of 
Spiranthes,  Lilaeopsis,  and  Sonora  tiger 
salamander  as  endangered  species 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (16  U.S.C.  1531  e( 
seq).  On  December  14.  1993.  the 
Service  published  a  notice  of  three  90- 
day  findings  that  the  petitions  presented 
substantial  information  indicating  that 
listing  these  three  species  may  be 
warranted,  and  requested  public 
comments  and  biological  data  on  the 
status  of  the  species  I.S8  FR  65325). 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  reach  a  final  decision 
on  any  petition  accepted  for  review 
within  12  months  of  its  receipt. 
Publication  of  this  proposed  rule 
constitutes  the  warranted  findings  for 
the  petitioned  actions. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  seLforth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Spiranthes  delitescens 
Sheviak  (Canelo  Hills  ladies'-tresses). 
Lilaeopis  schaffneriana  spp.  recurva 
(A.W.  Hill)  Affolter  (Huachuca  water 
umbel),  and  the  Sonora  tiger  salamander 
[Ambystoma  tigrinum  stebbinsi  Lowe) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Humans  have  affected  southwestern 
riparian  systems  over  a  period  of  several 
thousand  years.  From  prehistoric  or 
historic  times,  human  settlement  in 
southern  Arizona  has  centered  on  oasis- 


like cienegas.  streams,  and  rivers.  Before 
the  early  1800s,  indigenous  peoples  and 
missionaries  used  southern  Arizona 
cienegas  and  riparian  areas  mostly  for 
subsistence  enterprises,  including  wood 
cutting,  agriculture  (including  livestock 
grazing),  and  food  and  fiber  harvesting. 
In  the  early  1800s.  fur  trappers  nearly 
eliminated  beaver  from  southern 
Arizona  streams  and  rivers  (Davis  1986) 
significantly  changing  stream 
morphology.  In  addition,  human-caused 
fires  and  trails  may  have  significantly 
altered  riparian  systems  (Bahre  1991, 
Dobyns  1981). 

There  was  a  significant  human 
population  increase  in  southern  Arizona 
and  northern  Sonora  in  the  early  to 
middle  1800s.  New  immigrants 
substantially  increased  subsistence  and 
commercial  livestock  production  and 
agriculture.  By  the  late  1800s,  many 
southern  Arizona  watersheds  were  in 
poor  condition  primarily  due  to 
uncontrolled  livestock  grazing,  mining, 
hay  harvesting,  timber  harvesting,  and 
other  management  practices,  such  as  fire 
suppression  (Bahre  1991.  Humphrey 
1958.  Martin  1975).  The  watershed 
degradation  caused  by  these 
management  practices  led  to 
widespread  erosion  and  channel 
entrenchment  when  above  average 
rainfall  and  flooding  occurred  in  the  late 
1800s  (Bahre  1991.  Bryan  1925.  Dobyns 
1981.  Hastings  and  Turner  1980, 
Hendrickson  and  Minckley  1984,  Martin 
1975,  Sheridan  1986,  Webb  and 
Betancourt  1992).  These  events 
contributed  to  long-term  cienega  and 
riparian  habitat  degradation  throughout 
southern  Arizona  and  northern  Mexico. 
Physical  evidence  of  cienega  and  other 
riparian  area  changes  can  be  found  in 
the  black  organic  soils  of  the  drainage 
cut  banks  in  the  San  Rafael  Valley 
(Hendrickson  and  Minckley  1984),  San 
Pedro  River  (Hereford  1992).  Black 
Draw,  and  elsewhere.  Although  these 
changes  took  place  nearly  a  century  ago, 
the  ecosystem  has  not  fully  recovered 
and,  in  some  areas,  may  never  recover. 
Wetland  habitat  degradation  and  loss 
continues  today.  Human  activities  such 
as  groundwater  overdrafts,  surface  water 
diversions,  impoundments, 
channelization,  improper  livestock 
grazing,  chaining,  agriculture,  mining, 
road  building,  nonnative  species 
introductions,  urbanization,  wood 
cutting,  and  recreation  all  contribute  to 
riparian  and  cienega  habitat  loss  and 
degradation  in  southern  Arizona.  The 
local  and  regional  effects  of  these 
activities  are  expected  to  increase  with 
increasing  human  population.  Each 
threat  is  dis<:ussed  in  more  detail  below. 
Growing  water  demand  threatens  the 
existence  of  southern  Arizona  perennial 


surface  water  and  the  species  that 
depend  on  it.  The  North  American  Free 
Trade  Agreement  (NAFTA)  will  likely 
stimulate  borderland  development,  with 
a  concurrent  water  demand  increase 
that  could  accelerate  riparian  area 
destruction  and  modification  and 
increase  threats  to  plants  and  animals 
def)endent  on  surface  water,  including 
the  species  in  this  proposal. 

The  largest  area  currently  available  for 
recovery  of  Lilaeopsis  is  the  San  Pedro 
River  along  the  perennial  reach  between 
Hereford  and  Fairbank.  Whether  or  not 
the  species  can  be  recovered  there 
depends  largely  on  the  future  presence 
of  perennial  surface  flows  in  the  river 
and  a  natural  unregulated  hydrograph. 
Perennial  flow  in  the  San  Pedro  River 
between  Hereford  and  Fairbank  comes 
from  a  deep  regional  aquifer  and  a 
shallower  floodplain  (alluvial)  aquifer 
(Arizona  Department  of  Water 
Resources  1991.  Arizona  Department  of 
Water  Resources  1994,  Jackson  et  al. 
1987,  Vionnet  and  Maddock  1992). 
Groundwater  pumping  from  both  the 
regional  and  floodplain  aquifers  has 
occurred  for  some  time  and  threatens 
the  base  flow  in  the  river  (Jackson  rt  al. 
1987,  University  of  Arizona  San  Pedro 
Interdisciplinary  Team  1991).  Pumping 
from  wells  used  primarily  for 
agriculture,  particularly  in  the 
Palominas  and  Hereford  area,  is  having 
the  largest  current  effect  on  the 
floodplain  aquifer  (Arizona  Department 
of  Water  Resources  1994,  Jackson  et  al. 
1987).  A  significant  effect  to  the  regional 
aquifer  results  from  groundwater 
pumping  from  deeper  wells  that  are  the 
main  sources  of  municipal,  military, 
and  industrial  water  for  Sierra  Vista. 
Fort  Huachuca  Military  Reservation, 
and  Huachuca  City  (Jackson  et  al.  1987, 
Arizona  Department  of  Water  Resources 
1991  and  1994,  Vionnet  and  Maddock 
1992).  Groundwater  pumping  from  this 
deep  regional  aquifer  has  formed  a  cone 
of  depression  in  the  Sierra  Vista/Fort 
Huacnuca  area  intercepting  mountain 
front  flows  that  would  have  contributed 
to  aquifer  recharge  (Arizona  Department 
of  Water  Resources  1994,  Jackson  et  al. 
1987). 

Groundwater  pumping  is  expected  to 
increase  with  human  population 
growth.  In  anticipation  of  population 
growth.  Fort  Huachuca  Military 
Reservation  has  filed  a  claim  for  10,087 
acre- feet  (A-F)  per  year  of  tributary 
groundwater,  more  than  three  times  the 
estimated  3.000  A-F  currently  used 
(Arizona  Department  of  Water 
Resources  1991).  Even  if  water 
conservation  measures  are  employed, 
groundwater  drafts  and  the  capture  of 
mountain  front  recharge  are  likely  to 
adversely  affect  flows  in  the  San  Pedro 
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Riwer.  ff  false  Qow  in  the  river  ocmttnues 
to  decrease,  the  futiue  existence  of  the 
riparian  f>l«3t  commuQhy  is  throateBed 
(Arizona  Department  af  W^ter 
Resounoes  1994,  Jackson  vt  al.  1987).  If 
the  groundwater  drops  below  the 
ele^tatMMQ  of  the  chaonei  bed,  the 
wet^aad  piaat  (berb)  assodation  where 
Likteopus  is  SauaA  will  be  tbe  first  plant 
association  lost  (Arizona  Department  of 
Water  Resources  1994). 

Fort  Hoachuca  Military  Reservation 
also  reiies  on  water  fhwn  a  well  and 
springs  in  Gmden  Canyon  (Arizona 
Department  of  Water  Resources  1991). 
These  diversions  and  pumping  could 
dewatar  ibe  streatn  aiid  damage  or 
destK)y  the  Lilaeopsis  popuiatioo, 
partkatlarly  during  bek>v\'-average 
reaviaii  periods. 

Flows  w  oertatB  reaches  of  the  Santa 
Crae  River  remained  per^inial  uotil 
groundwater  {mmpLng  lowered  tbe 
water  tabie  below  tbe  streambed.  la 
1908,  the  water  table  rjear  Tucson  was 
above  the  streambed.  but  firom  1940- 
1969,  the  wdter  table  was  6.0-21.0  m 
(20-70  ft)  halow  the  streambed  (De  la 
Torre  1970|.  Recovery  of  perennial  flow 
in  the  Santa  Cruz  River  and  of 
Lilaeopsis  near  Tucson  is  unlikely, 
given  tike  impartasoe  of  groundwaiter  ka 
the  metropolitan  area. 

Groundwater  puraping  in  Mexico 
threatens  Liiaeopsis  populations  on  both 
sides  of  tile  border.  South  of  the  San 
Bemm^iao  NatiooaJ  Wildlife  Refuge. 
gnMUKiwater  is  being  pumped  to  irrigate 
farmlands  in  Mexico,  and  this  pumping 
threatens  to  dry  up  the  springs  and 
streaiBS  that  support  several  listed 
endar^gered  fish  and  a  {)opulatioo  of 
Lilaeopsis.  The  large  copper  mine  at 
Cutanea.  Sonora.  |Mimps  groundwater 
for  processing  and  support  services. 
Although  Utile  is  known  ahout  how 
groundwater  pumpirtg  nearCaiianea 
raay  affect  the  spring  at  Ofo  de  Agua  de 
Caaaoea,  it  is  likely  that  overdrafts 
would  decrease  springflow  or  dewater 
the  spring,  extirpating  the  Lilaeopsis 
population.  The  spriag  at  O)o  de  Aqua 
de  Cananee  is  also  the  main  municip>al 
water  source  for  the  town  of  Cananea. 
This  water  drversion,  particularly  if 
increased,  may  adversely  affect 
Ukieopsii. 

Sections  of  may  southern  Arizona 
rivers  and  streams  have  t)een 
channelized  £or  flood  control,  which 
disrupts  natural  channel  dynamics  aod 
pitMnotes  the  loss  of  riparias  plant 
communittes.  Channelization  modifies 
the  natural  hydrograph  above  and  below 
thechannefized  section,  which  may 
adversely  a/fecl  Lilaeopsis  and 
Spiranlhe&.  ChanaeJization  wiU 
continue  \o  contribute  to  riparian 
habitat  decline.  Additional 


channelization  wi+1  aoceierate  the  loss 
any/or  degradst  tan  of  LUae'opsis  ;»id 
Spinmihds  habitat. 

Dredging  extirpated  the  Lilaeapsis 
population  in  House  Pond,  near  the 
extant  population  in  Black  D(raw 
(Warren  ef  al.  1991).  The  Liiaeopsis 
population  at  Zinn  Pcmd  in  Sc  David 
near  the  San  Pedro  River  was  prcAiaMy 
lost  when  the  pond  was  dredged  and 
deepened.  This  population  was  last 
documented  in  1^3  (Warrrai  et  oi. 
1991). 

Livestock  grazing  potentially  affects 
Lilaeopsis^  the  ecosystem,  commtmity. 
populatioB,  and  individual  levels.  Cattle 
generally  do  not  eat  LUoeopsis  because 
the  leaves  are  too  close  to  the  grotmd, 
but  they  can  trample  plants.  Lilaeopsis 
is  capable  of  rapidly  expand ii^  in 
distLffbed  sites  aod  oouid  recover 
quickly  frotm  light  tramphng  by 
extending  undisturbed  rhizomes 
(Warren  etJil.  1991).  Light  trampling 
may  also  keep  plant  density  low 
providing  iavorable  Lilaeopsis 
sFiicrosites. 

Poor  Hvestock  grazing  management 
can  destabilize  stream  channels  and 
disturb  cienega  soils  creating  conditiottts 
unfavorable  for  LilaeopsJs.  which 
requires  stable  stream  channels  and 
cienegas.  Such  management  can  also 
change  riparian  community  structure 
and  diversity  causing  a  decline  in 
watershed  conditions.  Poor  livestock 
grazing  saanagen»ent  is  widely  believed 
to  be  one  of  the  most  significant  factors 
contributing  to  regional  stream  channel 
entrenchn»ent  in  the  late  1800s. 

Poor  livestock  grazing  management  in 
Mexico  has  severely  degraded  the 
riparian  area  along  Blaci  Draw  and  its 
watershed.  The  degraded  habitat  most 
likely  contributed  to  tbe  severity  of  a 
destructive  soouring  flood  on  San 
Bernardino  Creek  in  1988,  which 
eKtirpated  two  patches  of  LiloBopsis. 
0\'ergrazing  is  occurring  immediately 
adjacent  to  the  San  Bernardino  National 
Wildlife  Refuge  and  has  destabilized  the 
channel  of  Black  Draw.  A  headcut 
moving  upstream  threatens  to 
undermine  the  riparian  area  recovery 
that  has  occurred  sir»ce  the  refuge  was 
acquired.  The  refuge  is  imptementing 
management  to  avoid  the  destructive 
dormsJream  grazing  effects. 

Well  managed  livestock  grazing  and 
Lilaeopsis  aie  cooipatible.  The  £act  that 
Lilaeopsis  and  its  habitat  occur  in  the 
upper  Santa  Cruz  River  system  in  the 
San  Rafad  Valley  attests  to  the  good 
land  steivwdship  of  the  p>rivate 
landowner  and  of  prior  generations  of 
the  huBiiy. 

The  effect  of  livestock  grazing  an 
Spiranthes  is  unclear.  A  Spiranthes 
population  ^tTwriwg  at  a  site  grazed  for 


moDPe  than  lOO  yean  is  larger  and  more 
vJi^HOus  than  «  population  'growiMg«l  a 
site  ungraeed  since  1969  (Mcdsran  and 
Sundt  1992,  Newman  1991).  Sundt 
(pers.  conun.  in  NewnriMi  1991)  has 
suggested  tiiffenences  in  soil  moistwre 
and  topogrepky  between  the  two  sites 
could  explain  the  differenoes  in 
Sptronthes  populartion  size  and  vigor. 
Another  explanatioit  is  that  S. 
d^itesoens,  like  many  species  in  the 
genus,  shows  an  affinity  for  habitats 
with  sparse  herbaoeoos  co^-er  (McQanm 
and  Sundt  1992).  Further  research  is 
needed,  but  the  Service's  preliminary 
conclusion  is  that  well  managed 
livestock  grazing  does  rvot  harm 
Spiranthes  jxjpalations. 

Livestock  trften  denude  the  vege?tation 
around  stock  tanks.  The  impact  of  this 
effect  on  Sonora  tiger  salamander 
populations  is  unknown  (Collins  and 
Jones  1987),  however,  the  Santa  Cruz 
long-toed  salamander  \Ambysloma 
macrodactyJum  croceum],  a  related 
endangered  species  from  the  central 
coast  of  California  requires  dense 
vegetation  around  breeding  ponds  and 
surrounding  uplands  used  by  mature 
metamorphs  (U.S.  Fish  and  Wildlife 
Service  1986).  Aquatic,  shoreline,  and 
nearby  terrestrial  vegetation  cover  at 
Sonora  tiger  salamander  breeding  ponds 
likely  conseals  salamanders  from 
predators  and  provides  a  forage  base  for 
invertebrates  that  make  up  a  portion  of 
the  salamander's  diet.  In  additioa, 
livestock  probably  trample  metamorphs. 
eggs,  and  possibly  brachiate 
salamandere.  Although  Sonora  tiger 
salamanders  persist  in  stock  tanks 
heavily  used  by  cattle,  the  effects  of 
grazing  and  trampling  probai>ly  reduce 
the  viability  of  these  populations. 

Sand  and  gravel  »i  oing  along  the  Saa 
Pedro.  Babocanaari,  and  Santa  Cruz 
Rivers  in  the  United  States  has 
occurred,  and  probably  will  continue 
unless  regulated,  although  no  mining 
occurs  within  the  San  Pedro  Riparian 
National  Conser\ali(Mi  Area.  Sand  and 
gravel  mining  remox'es  riparian 
vegetation  and  destabilizes  the 
ecosystem,  which  oould  cause 
Spiranthes  or  Liiaeopsis  habitat  or 
population  losses  upstream  or 
downstream  from  the  mining.  These 
mines  also  pump  groiaidwater  far 
processing,  and  could  locally  affect 
groundwater  reserves  .wid  perennial 
stream  base  flows.  Since  1983. 
groundwater  has  been  used  to  wash 
sand  and  gravel  mined  near  the 
Babocomari  River.  0.8  kra  (0.5  mi)  west 
of  highway  90  (Arizona  Department  of 
Water  Resources  1991).  This  acti\iU' 
couid  affect  at  least  one  Spiivnthes 
pc^ulatioQ- 
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Rural  and  urban  development,  road 
building,  chaining,  aericulture,  mining, 
and  other  land  disturbances  that 
degrade  the  watershed  can  adversely 
affect  Lilaeopsis.  These  activities  are 
common  in  the  middle  Santa  Cruz 
basin,  but  much  less  prevalent  in  the 
San  Pedro  basin.  For  these  reasons, 
conservation  and  recovery  of  the  middle 
Santa  Cruz  River  is  unlikely,  but  may 
still  be  possible  for  the  upper  San  Pedro 
watershed,  given  region-wide  planning 
decisions  favorable  to  good  watershed 
management.  Increased  development  in 
the  upper  San  Pedro  Valley,  including 
the  expansion  of  existing  cities  and 
increased  rural  development,  will  likely 
increase  erosion  and  have  other 
detrimental  hydrologic  effects. 

There  are  few  watershed- level 
disturbances  in  the  upper  Santa  Cruz 
and  Black  Draw  drainages.  There  were 
irrigated  fields  in  the  Black  Draw 
watershed,  but  these  were  abandoned 
when  the  Service  acquired  the  area  as  a 
refuge.  The  fields  are  returning  to 
natural  vegetation.  The  San  Rafael 
Valley,  which  contains  the  upper  Santa 
Cruz  River,  is  privately  owned,  well 
managed,  and  currently  undeveloped, 
with  few  watershed  disturbing 
activities.  However,  there  is  potential 
for  commercial  development  in  the 
upper  Santa  Cruz  basin  and  resulting 
watershed  effects. 

Riparian  areas  and  cienegas  offer 
oasis-like  living  and  recreational 
opportunities  for  residents  of  southern 
Arizona  and  northern  Sonora.  Riparian 
areas  and  cienegas  such  as  Sonoita 
Creek,  the  San  Pedro  River,  Canelo  Hills 
cienega,  and  the  perennial  creeks  of  the 
Huachuca  Mountains  receive  substantial 
recreational  visitation,  and  this  is 
expected  to  increase  with  the  increasing 
southern  Arizona  population.  While 
well-managed  recreation  is  unlikely  to 
extirpate  Spiranthes  or  Lilaeopsis 
populations,  severe  impacts  in 
unmanaged  areas  can  compact  soils, 
destabilize  steam  banks,  and  decrease 
riparian  plant  density. 

Stream  headcutting  threatens  the 
Lilaeopsis  and  presumed  Sonora  tiger 
salamander  populations  at  Los  Fresnos 
cienega  in  Sonora.  Erosion  is  occurring 
in  Arroyo  Los  Fresnos  downstream  from 
the  cienega  and  the  headcut  is  moving 
upstream.  The  causes  of  this  erosion  are 
uncertain,  but  are  presumably  firom 
livestock  overgrazing  and  roads  in  this 
sparsely  populated  region.  If  the  causes 
of  this  erosion  are  left  unchecked  and 
headcutting  continues,  it  is  likely  the 
cienega  habitat  will  be  lost  within  the 
foreseeable  future.  The  loss  of  Los 
Fresnos  cienega  may  extirpate  the 
Lilaeopsis  and  Sonora  tiger  salamander 
populations.  If  the  salamanders  at  the 


Los  Fresnos  cienega  are  Sonora  tiger 
salamanders,  this  would  represent  the 
only  known  natural  cienega  habitat 
occupied  by  an  aquatic  population  of 
this  sf)ecies. 

The  15  extant  aquatic  Sonora  tiger 
salamander  populations  described  by 
Collins  et  al.  (1988)  and  the  new 
localities  in  Scotia  Canyon  and  Copper 
Canyon  are  all  in  stock  tanks  or 
impounded  cienegas  constructed  to 
collect  runoff  for  livestock.  Most  of 
these  tanks  likely  date  to  the  1920s  and 
1930s  when  government  subsidies  were 
available  to  offset  construction  costs 
(Brown  1985).  These  stock  tanks,  to 
some  degree,  have  created  and  replaced 
permanent  or  semi-permanent  Sonora 
tiger  salamander  water  sources. 

Although  the  tanks  provide  relatively 
permanent  aquatic  habitats,  current 
management  and  the  dynamic  nature  of 
these  artificial  impoundments 
compromise  their  ability  to  support 
salamander  populations  in  the  long 
term.  The  tanks  collect  silt  from 
upstream  drainages  and  must  be  cleaned 
out  periodically,  typically  with  heavy 
earth  moving  equipment.  This 
maintenance  is  done  when  stock  tanks 
are  dry  or  nearly  dry  at  an  average 
interval  of  about  15  years  (L.  Dupee. 
Coronado  National  Forest.  Sierra  Vista, 
Arizona,  pers.  comm.  1993).  As  the 
tanks  dry  out,  aquatic  salamanders 
typically  metamorphose  and  migrate 
from  the  pond.  However,  if  water  is 
present  during  maintenance,  some 
branchiate  salamanders  would  likely  be 
lost  due  to  excavation  of  the  remaining 
aquatic  habitat.  Any  terrestrial 
metamorphs  at  the  tank  or  in  areas 
disturbed  would  also  be  lost  during 
maintenance  activities. 

Flooding  and  drought  pose  additional 
threats  to  stock  tank  populations  of 
Sonora  tiger  salamanders.  The  tanks  are 
simple  earthen  impoundments  without 
water  control  structures.  Heavy  flooding 
could  erode  and  breach  downstream 
berms  resulting  in  aquatic  habitat  loss. 
Long-term  drought  could  dry  up  the 
tanks. 

Sonora  tiger  salamanders  have 
persisted  in  stock  tanks  despite  periodic 
maintenance,  flooding,  and  drought.  If 
the  tanks  reHU  soon  after  events  that 
damage  the  aquatic  habitat,  they  could 
presumably  be  recolonized  through 
terrestrial  metamorph  reproduction. 
However,  if  a  tank  was  dry  for  several 
years  and  isolated  from  other 
salamander  populations,  insufficient 
terrestrial  salamanders  may  remain  and 
immigration  from  other  populations 
may  be  inadequate  to  recolonize  the 
stock  tank.  Potential  grazing  practice 
changes  also  threaten  aquatic  Sonora 
tiger  salamander  populations.  Stock 


tanks  could  be  abandoned  or  replaced 
by  other  watering  facilities,  such  as 
windmills  and  troughs,  which  do  not 
provide  habitat  for  salamanders. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  commercial,  recreational, 
or  educational  uses  for  Lilaeopsis  are 
known.  A  limited  amount  of  scientific 
collecting  is  likely,  but  is  expected  to 
pose  no  threat  to  the  species. 

Although  no  specific  cases  of 
commercial  Spiranthes  delitescens 
collecting  have  been  documented, 
commercial  dealers,  hobbyists,  and 
other  collectors  are  widely  known  to 
significantly  threaten  some  natural 
orchid  populations.  The  commercial 
value  of  an  orchid  may  increase  after  it 
is  listed  as  threatened  or  endangered.  To 
limit  the  possible  adverse  effects  of 
illegal  collecting,  no  specific  Spiranthes 
population  locations  are  discussed  in 
this  proposed  rule,  nor  will  critical 
habitat  be  designated.  No  recreational  or 
educational  uses  for  Spiranthes  are 
currently  known.  The  small  amount  of 
scientific  collecting  that  has  occurred  is 
regulated  by  the  Arizona  Native  Plant 
Law  (A.R.S.  Chapter  7,  Article  1). 

Collecting  Amoystoma  in  the  San 
Rafael  Valley  of  Arizona  is  currently 
prohibited  by  Arizona  Game  and  Fish 
Commission  Order  41.  Collins  and  Jones 
(1987)  reported  an  illegal  Ambystoma 
collection  from  the  San  Rafael  Valley 
and  suspected  that  bait  collectors  and 
anglers  often  move  salamanders  among 
stock  tanks.  The  extent  of  this  activity 
and  its  threat  to  populations  is 
unknown.  However,  all  Sonora  tiger 
salamander  populations  are  relatively 
small  (Collins  and  Jones  1987). 
Collecting  may  significantly  reduce  the 
size  of  branchiate  populations  and 
increase  the  chance  of  extirpations. 
C.  Disease  or  predation.  Neither 
Lilaeopsis  nor  Spiranthes  are  known  to 
be  threatened  by  disease  or  predation. 

Sonora  tiger  salamanders  are 
invariably  eliminated  through  nonnative 
fish  predation,  particularly  by  sunfish 
and  catfish  (Collins  and  Jones  1987). 
Nonnative  fish  introductions  were 
implicated  in  three  recent  Sonora  tiger 
salamander  extirpations  from  stock 
tanks  (Collins  et  al.  1988).  The  effect  of 
native  fishes  on  salamander  populations 
is  unknown,  but  some  native  species 
may  also  prey  on  Sonora  tiger 
salamanders. 

Bullfrogs  occur  at  some  Sonora  tiger 
salamander  localities.  These  introduced 
predators  likely  prey  on  salamander 
eggs,  larvae,  and  adults  (Collins  et  al. 
1988).  They  may  also  be  a  vector  for  a 
disease  with  symptoms  similar  to 
Aeromonas  infection  ("red  leg") 
(Marcus  1981)  that  killed  all  branchiate 
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salamanders  at  Huachuca  Tank,  Parker 
Canyon  Tank  #1.  and  Inez  Tank  in  1985 
(Collins  et  al.  1988).  The  latter  two  tanks 
were  recolonized  within  the  next  two 
years,  presumably  by  reproducing 
terrestrial  metamorphs  that  survived  the 
disease.  However,  no  recolonization  of 
Huachuca  Tank  had  occurred  as  of 
spring  1988  (Collins  et  al.  1988),  and  the 
species  was  not  observed  there  during 
surveys  in  1993  (J.  Collins,  pers.  comm. 
1993).  Nonnative  fish  were  also  present 
at  Huachuca  Tank  and  likely 
contributed  to  this  extirpation. 

Surveys  conducted  in  1993  and  1994 
revealed  that  nonnative  fish  and 
bullfrogs  were  recently  introduced  at 
several  northern  San  Rafael  Valley 
Sonora  tiger  salamander  localities. 
Populations  appear  very  low  or  are 
extirpated  at  several  of  these  localities, 
particulaily  in  the  northwestern  portion 
of  the  valley.  Additional  survey  work  in 
1994  will  clarify  the  status  of  these 
populations.  In  contrast,  populations  in 
the  southeastern  portion  of  the  valley 
appear  large  and  robust  (J.  Collins,  pers. 
comm.  1994). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Many  Federal 
and  State  laws  and  regulations  can 
protect  these  three  species  and  their 
habitat.  However.  Federal  and  State 
agency  discretion  allowed  under  these 
laws  still  permits  adverse  affects  on 
listed  and  rare  species.  Adding 
Lilaeopsis,  Spiranthes,  and  the  Sonora 
tiger  salamander  to  the  endangered 
species  list  will  help  reduce  adverse 
affects  to  these  species  and  will  direct 
Federal  agencies  to  work  towards  their 
recovery. 

None  of  the  taxa  in  this  proposed  rule 
are  considered  rare,  threatened,  or 
endangered  by  the  Mexican  government 
(Secretario  de  Desarrollo  Urbano  Y 
Ecologia  1991).  nor  do  their  habitats 
receive  special  protection  in  Mexico. 

On- July  1. 1975.  all  species  in  the 
Orchid  family  (including  Spiranthes 
delitescens)  were  included  in  Appendix 
II  of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  CITES  is  an 
international  treaty  established  to 
prevent  international  trade  that  may  be 
detrimental  to  the  survival  of  plants  and 
animals.  A  CITES  export  permit  must  be 
issued  by  the  exporting  county  before  an 
Appendix  II  species  may  be  shipped. 
CITES  permits  may  not  be  issued  if  the 
export  will  be  detrimental  to  the 
survival  of  the  species  or  if  the 
specimens  were  not  legally  acquired. 
However,  CITES  does  not  itself  regulate 
take  or  domestic  trade.  CITES  provides 
no  protection  to  Lilaeopsis  or  the  Sonora 
tiger  salamander. 
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The  Lacey  Act  (16  U.S.C.  3371  et 
seq.),  as  amended  in  1982,  provides 
some  protection  for  these  three  species. 
Under  the  Lacey  Act  it  is  prohibited  to 
import,  export,  sell,  receive,  acquire, 
purchase,  or  engage  in  interstate  or 
foreign  commerce  in  any  species  taken, 
possessed,  or  sold  in  violation  of  any 
law,  treaty,  or  regulation  of  the  United 
States,  any  Tribal  law,  or  any  law  or 
regulation  of  any  State.  Interstate 
transport  of  protected  species  occurs 
despite  the  Lacey  Act  because 
enforcement  is  difficult. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  (43 
U.S.C.  1701  et  seq.)  and  National  Forest 
Management  Act  of  1976  (NFMA)  (16 
U.S.C.  1600  et  seq.)  direct  Federal 
agencies  to  prepare  programmatic-level 
management  plans  to  guide  long-term 
resource  management  decisions.  The 
goals  of  the  Coronado  National  Forest 
Plan  (Plan)  include  a  commitment  to 
maintain  viable  populations  of  all  native 
wildlife,  fish,  and  plant  species  within 
the  Forest's  jurisdiction  through 
improved  habitat  management 
(Coronado  National  Forest  1986a).  The 
Plan  provides  a  list  of  rare  plants  and 
animals  found  on  the  Forest,  but  gives 
only  a  very  general  description  of 
programmatic-level  management 
guidelines  and  expected  effort 
(Coronado  National  Forest  1986a).  The 
Coronado  National  Forest  is  committed 
to  multiple  use,  and  where  the  demands 
of  various  interest  groups  conflict,  the 
Forest  must  make  decisions  that 
represent  compromises  among  these 
interests  (Coronado  National  Forest 
1986b).  These  types  of  compromises 
have  sometimes  resulted  in  adverse 
effects  to  listed  endangered  and 
threatened  species. 

The  Plan's  endangered  species 
program  includes  participation  in 
reaching  recovery  plan  objectives  for 
listed  species,  habitat  coordination  and 
surveys  for  listed  species,  and  habitat 
improvement  (Coronado  National  Forest 
1986b).  After  acknowledging  budget 
constraints,  the  Plan  states  that  studies 
of  endangered  plants  will  occur  at 
approximately  the  1980  funding  level.   . 
The  Coronado  National  Forest,  which 
manages  habitat  for  10  of  the  18  extant 
aquatic  Sonora  tiger  salamander 
populations,  considers  the  Sonora  tiger 
salamander  a  sensitive  species  and  a 
management  indicator  species,  which 
receives  special  consideration  in  land 
management  decisions  (Coronado 
National  Forest  1986a).  The  ability  of 
the  Forest  Service  to  manage  the  three 
species  addressed  here  is  limited 
because  many  of  the  (xopulations  occur 
off  Forest  Service  lands  and/or  require 


ecosystem-wide  management  largely 
beyond  Forest  Service  control. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  §  4321- 
4370a)  requires  Federal  agencies  to 
consider  the  environmental  impacts  of 
their  actions.  NEPA  requires  Federal 
agencies  to  describe  a  proposed  action, 
consider  alternatives,  identify  and 
disclose  potential  environmental 
impacts  of  each  alternative,  and  involve 
the  public  in  the  decision-making 
process.  It  does  not  require  Federal 
agencies  to  select  the  alternative  having 
the  least  significant  environmental 
impacts.  A  Federal  action  agency  may 
choose  an  action  that  will  adversely 
affect  listed  or  candidate  species 
provided  these  effects  were  known  and 
identified  in  a  NEPA  document. 

All  three  species  in  this  proposed  rule 
inhabit  wetlands  that  have  varying 
protection  under  section  404  of  the 
Federal  Water  Pollution  Control  Act  of 
1948  (33  U.S.C.  1251-1376),  as 
amended,  and  Federal  Executive  Orders 
11988  (Floodplain  Management)  and 
11990  (Protection  of  Wetlands). 
Cumulatively,  these  Federal  regulations 
have  been  inadequate  to  halt  population 
extirpations  and  habitat  losses  for  the 
three  proposed  species. 

The  Arizona  Nativ^lant  Law  (A.R.S. 
Chapter  7,  Article  1)  protects  Spiranthes 
delitescens  and  Lilaeopsis  schaffnehana 
spp.  recurva  as  "highly  safeguarded" 
species.  A  permit  from  the  Arizona 
Department  of  Agriculture  (ADA)  must 
be  obtained  to  legally  collect  these 
species  on  public  or  private  lands  in 
Arizona.  Permits  may  be  issued  for 
scientific  and  educational  purposes 
only.  It  is  unlawful  to  destroy,  dig  up, 
mutilate,  collect,  cut,  harvest,  or  take 
any  living  "highly  s^eguarded"  native 
plant  from  private,  State,  or  Federal 
land  without  a  permit.  However,  private 
landowners  and  Federal  and  State 
public  agencies  may  clear  land  and 
destroy  habitat  after  giving  the  ADA 
sufficient  notice  to  allow  plant  salvage. 
Despite  the  protections  of  the  Arizona 
Native  Plant  Law.  legal  and  illegal 
damage  and  destruction  of  plants  and 
habitat  occur. 

Collecting  Ambystoma  in  the  San 
Rafael  Valley  is  prohibited  under 
Arizona  Game  and  Fish  Commission 
Order  41,  except  under  special  permit. 
Nevertheless,  illegal  collecting  occurs 
(Collins  and  Jones  1987).  The  species  is 
listed  by  the  State  as  endangered 
(Arizona  Game  and  Fish  Department 
1988),  however,  this  designation  affords 
the  species  or  its  habitat  no  legal 
protection.  Transport  and  stocking  of 
live  bullfrogs  and  fishing  with  live  bait 
fish  or  Ambystoma  within  the  range  of 
this  salamander  in  Arizona  is  prohibited 
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by  Arizona  Game  and  Fish  Commis&ion 
Orders  41  and  R12-4-316.  respectively. 
However,  bullfrogs  and  nonnative  fish 
are  present  at  several  extant  and  historic 
Sonera  ti((er  salamander  localities  and 
introductions  continue  (Collins  and 
Jones  1987:  James  Collins,  pers.  comm. 
1994).  Furtheimorfl.  abandonment, 
modincation,  or  breaching  of  stock 
tanks  is  allowed  on  either  private  or 
public  lands.  Such  actions  could 
eliminate  Sonera  tiger  salamander 
populations. 

State  of  Arizona  Executive  Order 
Number  89-16  (Streams  and  Riparian 
Resources),  signed  June  10. 1989.  directs 
State  agencies  to  evaluate  their  actions 
and  implement  changes,  as  appropriate, 
to  allow  for  rjparian  reeources 
restoration.  Implementation  of  this 
regulation  may  ameliorate  adverse 
effects  of  some  State  actions  on  the 
species  in  this  rule. 

E.  Other  natural  or  manmade  factors 
affecting  its  contiriued  existence. 
Arizona  anglers  and  commeicial  beit 
dealers  often  introduce  larval  tiger 
salamanders  into  ponds  for  future  bait 
collecting  (Lowe  1954.  ColUns  et  al. 
1988).  Collins  and  Jones  (1967)  reported 
that  tiger  salamanders  were  illegally 
collected  from  the  San  Rafael  Valley  and 
transp<vted  to  at  least  two  tanks  in  the 
northera  Patagonia  Mountains.  Bait 
dealers  or  others  moving  Sonora  tiger 
salamanders  to  new  locations  could 
establish  new  populations.  Collins  and 
Jones  (1987)  suggest  that  moving  of 
salamanders  has  greatly  influemied  4heir 
present  distribution  in  the  San  Rafael 
Valley.  Moving  could  also  transmit 
disease  and  cause  unintentional  fish  or 
bullfrog  introductions,  which  would 
extirpate  extant  populations. 

Moving  poees  an  additional  threat.  A. 
t.  mavordum  is  common  in  Arizona 
stock  tanks  and  ponds  to  the  east  of  the 
San  Rafael  Valley.  Bait  dealers  aiKl 
anglers  introduced  many  of  these 
populations  (Collins  1981.  Collins  and 
Jones  1987).  If  A.  t.  mavortium  is 
introduced  into  Sonora  tiger  salamander 
localities,  populations  could  be  lost  due 
to  genetic  swamping  by  interbreeding  of 
the  two  subspecies. 

Two  populations  of  Lilaeopsis  have 
been  lost  due  to  unknown  causes. 
Despite  the  presence  of  suitable  habitat, 
no  plans  have  been  observed  at  Monkey 
Spring  near  Sonita  Creek  since  1965. 
Lilaeopsis  collected  in  1958  along  the 
San  Pedro  River  near  St.  David,  but  no 
longer  exists  there,  nor  is  their  suitable 
habitat. 

Aggressive  nonnative  plants  disrupt 
the  native  riparian  plant  community. 
The  nonnative  Sorghum  halepense 
(Johnson  grass)  is  invading  one 
Spiranthes  site  (Gori  in  litt.  1993).  This 


tall  grass  forms  a  dense  monoculture. 
displacing  less  competitive  native 
plants.  If  Johnson  grass  continues  to 
spread,  the  Spiranthes  population  may 
be  lost  (Gori  in  litt.  1993).  CynodtM 
dactyion  (Bermuda  grass)  also  displaces 
native  riparian. plants,  including 
cottonwoods  and  willows  that  stabilize 
stream  channels.  Bermuda  grass  forms  a 
thick  sod  in  which  many  native  plants 
are  unable  to  establish.  In  certain 
microsites.  Bermuda  grass  may  directly 
compete  with  LUaeapsi^  or  Sprtanthes. 
There  are  no  known  effective  muthods 
for  eliminating  Bermuda  grass  or 
Johnson  grass  from  natural  plant 
communities. 

Forippa  nastnrtinw-aquaticum 
(watercress)  is  another  nonnative  plant 
now  abundant  along  perennial  streams 
in  Arizona.  It  is  successful  in  disturbed 
areas  and  can  form  dense  monocuhures 
that  can  outcompete  Lilaeopsis 
populations. 

The  limited  number  of  f>opuIat ions 
and  individuals  threatens  all  three  taxa 
in  this  proposed  rule  %vith  demographic 
and  environmental  stochastic 
extinction.  The  restriction  of  these  three 
species  to  a  relatively  small  area  in 
southeastern  Arizona  and  adjacent 
Sonora  also  increases  the  chance  that  a 
single  environmental  catastrophe,  such 
as  a  severe  tropical  storm,  could 
eliminate  populations  or  cause 
extinction.  This  is  of  particular  concern 
for  Sonora  tiger  salamanders  inhabiting 
stock  tanks  that  could  wash  out  during 
a  storm.  Furthermore,  Sonora  tiger 
salamander  genetic  heterozygosity  is  the 
lowest  reported  for  any  salamander 
(Jones  et  al.  1968).  Low  heterozygosity 
indicates  low  ^netic  variation,  which 
increases  demographic  stochasticity  and 
the  chance  of  local  extirpations  (Shafer 
1990). 

Finding  of  a  Sonora  tiger  salamander 
recently  at  Oek  Spring,  approximately 
1.0  km  (0.6  mi)  from  the  nearest  known 
.aquatic  population,  provides  evidence 
thiBse  animals  are  capable  of  at  least  that 
distance  of  overland  dispersal.  Seasonal 
movement  to  and  from  breeding  ponds 
is  a  common  phenomenon  in 
amphibians.  Distances  of  these  seasonal 
movements  are  generally  less  than  0.5 
km  (0.3  mi),  although  movements  of 
more  than  11  km  (7  mi)  have  been 
documented  for  the  red-beilied  newt 
[Taricha  rivularis)  fZug  1993).  The 
ability  of  Sonora  tiger  salamanders  to 
move  between  populations  is  unknown, 
but  arid  grassland,  savanna,  or  pine-oak 
woodland  separates  all  populations  and 
movement  through  these  relatively  dry 
landscap)es  is  probably  limited. 
Movement  would  be  most  likely  during 
storms  or  where  v^Bi  drainages  are 
available  as  movement  corridors.  The 


distaxx»  between  aquatic  populations  of 
Sonora  tiger  salamander  is  more  than  2 
km  (1.2  mi)  in  most  casfts,  and  much 
greater  distances  sepamte  many  of  the 
sites.  Thus,  even  if  these  salamaiKiers 
are  capable  of  moving  rt>latively  long 
distances,  some  populations  are 
probably  effectively  geographically 
isolated.  Small  isolated  populations 
have  an  imToased  probability  of 
extirpation  (Wilcox  and  Murphy  1985). 
Once  (Kipulations  are  extirpated,  natural' 
reco Ionization  of  ♦hese  isolated  habitats 
may  not  occur  (Franktil  and  Soule  1981). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by 
these  taxa  in  determiniug  to  propose 
this  rule.  These  three  taxa  are 
vulnerable  to  one  or  more  of  the 
following  threats — habitat  degradation 
and  loss  through  groundwater  pumping, 
livestock  grazing,  watershed 
degradation,  flooding,  drought, 
urbanization,  and  recreation;  nonnative 
plant  and  vertebrate  competition  or 
predation;  disease;  and  increased 
extirpation  chance  due  to  low  genetic 
variation  in  the  Sonora  tiger 
salamander.  The  limited  distributions  of 
these  taxa  and  the  small  size  of  most 
extant  populations  makes  them 
particularly  vulnerable  to  extinction 
from  stochastic  events. 

Because  Spiranthes,  Liheopsis,  and 
the  Sonora  tiger  salamander  are  in 
danger  of  extinction  throughout  all  or 
significant  portions  of  their  ranges,  they 
fit  the  Act's  definition  of  endangered. 
Based  on  the  Service's  evaluation  of  the 
status  and  threats  facing  these  species, 
the  preferred  action  is  to  propose 
Spiranthes,  Lilaeopsis,  and  the  Sonora 
tiger  salamander  as  endangered.  The 
Service  believes  that  designation  of 
critical  habitat  is  prudent  for  the 
Lilaeopsis  and  the  Sonora  tiger 
salamander,  but  fii>ds  that  critical 
habitat  is  not  now  Jeteiininable  for  - 
these  two  species.  Critical  habitat 
designation  would  not  be  prudent  for 
the  Spiranthes.  The  rationales  for  these 
decisions  are  discussed  in  the  following 
section  of  this  proposal. 

Critical  Habitat 

Critical  habitat  is  defined  in  Section 
3  of  the  Act  as — (i)  The  speafic  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
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a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  242.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Spiranthes  delitescens  at 
this  time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  Spiranthes  is  threatened  by 
collecting.  If  it  is  listed,  collecting  of 
Spiranthes  would  be  prohibited  under 
the  Act  in  cases  of  (1)  removal  and 
reduction  to  possession  from  lands 
under  Federal  jurisdiction,  or  malicious 
damage  or  destruction  on  such  lands; 
and  (2)  removal,  cutting,  digging  up,  or 
damaging  or  destroying  Spiranthes  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Such  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  make  Spiranthes  more 
vulnerable  and  increase  enforcement 
problems.  All  involved  parties  and 
principal  landowners  are  aware  of  the 
location  and  importance  of  protecting 
this  species"  habitat.  Habitat  protection 
will  be  addressed  through  the  recovery 
process  and  through  the  Section  7 
provisions  of  the  Act.  Therefore  it 
would  not  now  be  prudent  to  determine 
critical  habitat  for  Spiranthes 
delitescens. 

Lilaeopsis  is  not  threatened  by 
collecting  and  the  Service  knows  of  no 
circumstance  where  the  species  is 
threatened  by  vandalism.  Therefore, 
critical  habitat  designation  is  prudent 
for  this  species. 

Salamander  collecting  by  bait  dealers 
and  anglers  has  been  identified  as  a 
Sonora  tiger  salamander  threat  and 
publication  of  salamander  localities  rule 
could  facilitate  collecting.  However, 
other  subspecies  of  A.  tigrinum  are 
readily  available  from  numerous  less 


remote  Arizona  localities,  collecting 
these  other  subspecies  is  legal,  and  State 
law  prohibits  collecting  and  stocking 
salamanders  in  the  range  of  the  Sonora 
tiger  salamander.  Thus,  publication  of 
critical  habitat  localities  is  unlikely  to 
substantially  increase  threats  to  the 
Sonora  tiger  salamander.  The  Service 
finds  the  benefits  of  designating  critical 
habitat  outweigh  any  risk  of  increased 
collecting  and  determines  that 
designation  of  critical  habitat  is  prudent 
for  the  Sonora  tiger  salamander. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  Information 
concerning  probable  impacts  that  would 
be  associated  with  designation  of 
critical  habitat  for  these  two  species  has 
not  yet  been  fully  assessed  or  analyzed. 
Efforts  aimed  at  gathering  and  analyzing 
such  information  are  currently 
underway,  but  have  not  been 
completed.  Regulations  at  50  CFR 
424.12(a)(2)(i)  specify  that  critical 
habitat  is  not  determinable  when 
"Information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  •   •   •••  The 
Service  therefore  finds  that  critical 
habitat  for  the  Huachuca  water  umbel 
and  the  Sonora  tiger  salamander  is  not 
now  determinable.  When  information    . 
becomes  available  and  the  review  has 
been  completed,  the  Service  intends  to 
propose  designation  of  critical  habitat 
for  both  species  to  the  maximum  extent 
prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals,  the  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 


agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  sp>ecies 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Two  of  the  taxa  in  this 
proposal,  the  Sonora  tiger  salamander 
and  Lilaeopsis,  occur  on  the  Coronado 
National  Forest.  The  latter  species  also 
occurs  on  the  Fort  Huachuca  Military 
Reservation  managed  by  the  Department 
of  Defense. 

Examples  of  Federal  actions  that  may 
affect  the  three  species  in  this  proposal 
include — issuing  mining  permits, 
managing  recreation,  road  construction, 
livestock  grazing,  granting  right-of-ways, 
stock  tank  development  and 
maintenance,  and  military  activities. 
These  and  other  Federal  actions  would 
require  formal  section  7  consultation  if 
the  action  agency  determines  that  the 
proposed  action  may  affect  listed 
species.  Development  on  private  or 
State  lands  requiring  permits  from 
Federal  agencies,  such  as  404  permits 
from  the  U.S.  Army  Corps  of  Engineers, 
would  also  be  subject  to  the  section  7 
consultation  process.  Private  actions 
that  are  not  Federally  funded  or 
permitted  would  require  a  section 
10(a)(1)(B)  permit  if  implementation 
would  result  in  incidental  take  of 
Sonora  tiger  salamander. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
listed  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
plants  listed  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
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excepUoos  apply  to  af^nts  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  pwovide  for  the  issuants  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  eodanftered  plants 
under  cetlain  drcuinstwices.  Such 
permits  are  availabte  for  scientific 
purposes  and  to  enhance  the 
propegation  or  survival  of  the  species.  It 
is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  for 
Liloeoffsis  or  Spinatthes  because  these 
species  are  not  common  in  cultivation 
or  in  the  wild. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions  codihed  at  50  CFR  17.21, 
in  part,  nuke  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  lake  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  .under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
the  course  of  otherwise  lawful  activities. 

Requests  for  copies  of  the  regulations 
on  listed  plants  and  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  U.S.  Fish  and 
Wildlife  Service.  Branch  of  Endangered 
Species/Permits,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103 


(telephone  505/766-3972;  facsimile 
505/766-«063). 

Public  Conuaants  Solicited 

The  Service  intends  that  any  final 
action  resuhing  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
poaaabt*.  Tkarefore.  comments  or 
suggastioDS  from  the  pubUc.  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  nde  are  heireby  solicited. 
Comments  particularly  are  sought 
concerning. 

(1)  Biolugical,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  th(;>e  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species; 

(4)  Current  or  planned  activities  in  the 
subject  arees  and  their  possible  impacts 
on  these  species;  and 

Final  promulgation  of  regulations  on 
these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Enaangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Request  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
State  Supervisor  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  tkrtermi nation 
was  published  in  the  Federal  Roister 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Arizona 
Ecological  Services  State  Office  (see 
ADDRESSES  section). 

Autfmrs  .y^.. 

The  primary  authors  of  this  proposed 
rule  are  Susan  Rutman.  fcunnerly  of  the 
Service's  Arizona  Ecological  Services 
State  Office,  and  )im  Rorabaugh  (see 
ADDRESSES  section). 

List  of  Subfects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 

Exports.  Imports,  Reporting  and 
recordkeeping  requirements, 
Transjxwiation. 

Proposed  Regulation  l*romuIgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  SO  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AME^40EDJ 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.&C  1361-1407;  16  U.S.C1 
1531-1544;  16  U.S.C  4201-424S;  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  BOt«d. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following  in  alphabetical 
order,  under  "Amphibians,"  to  the  List 
of  Endangered  and  Threatened  Wildlife 
to  read  as  follows: 


§17.11 
vvildtlfe. 


(h)* 


En<Jangere<t  and  tt>f  eatened 


Species 

Historic  range 

VerleUate  popu- 
lation vwhere  endarv      Status 
gered  Of  threatened 

Wheoteted        SI 

Speciar 

Common  name             SdenMic  name 

rules 

•                                                                      ft 

• 

•                                                                      « 

• 

• 

AMPH4BtANS 

•                                                                                                   • 

• 

•                                                                      • 

• 

• 

Salamander,  Sonora     Ambysioma  tigrinum 
tiger.                            slebbmsL 

USA.  (AZ),  Mexico 

Ertre  E 

NA 

NA 

•                                                               • 

• 

ft                                                                • 

• 

• 

3.  Section  17.12(h)  is  amended  by 
adding  the  following  two  species  in 
alphabetical  order  to  the  List  of 


Endangered  and  Threatened  Plants  to         §  1712    Endangered  and  threatened  plants. 

rend  as  follows:  *         *         •         •        * 


(h) 


*       *       * 


opeCICS 


Scientific  nanne 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
tiatMtat 


Special 
rules 


Floinering  Plants 


Lilaeopsis 
schaffneriana  ssp 
recurva. 


Spiranthes 
deiitescens. 


Huactiuca  water 
umbel. 


Car>elo  Hills  ladies- 
tresses. 


U.S.A.  (AZ),  Mexico     Apiaceae E 


U.S.A.  (AZ)  Ofctwjaceae  E 


HA 


NA 


t4A 


tvlA 


D,itod:  March  29,  1995. 
Mollie  H.  Beattie, 

Din-ctnr.  U.S.  Fifih  and  W'ildliff  Sfrvhc. 
|FK  Doc.  95-8176  Filwi  :J-:n-95:  8:45  ami 
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This  secbon  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
putilic.  Notices  of  hearings  arx)  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttKurty,  filing  of 
petitKxis  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC)  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  May  90  and  May  10, 1995  at  the 
Mount  Baker-Snoqualmie  National 
Forest  Headquarters.  21905  64th 
Avenue  West,  in  Mountlake  Terrace. 
Washington.  The  meeting  will  begin  at 
9  a.m.  and  continue  until  4:30  p.m.  both 
days.  Agenda  items  to  be  covered 
include:  (1)  Context  of  the  Advisory 
Committee,  including  background  on 
the  President's  Forest  Plan;  (2) 
introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rule;  (4)  mission  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  who  they  represent;  and  (7) 
Open  public  forum.  All  Western 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Bob  Dunblazier.  Province  Liaison. 
USDA.  Mt.  Baker-Snoqualmie  National 
Forest.  21905  64th  Avenue  West. 
Mountlake  Terrace.  Washington  9H043, 
206-744-3270. 

Datnd:  March  24. 1995. 
Dennis  E.  Bschor, 
Forest  Supervisor, 

IFR  Doc.  95-8072  Filed  3-31-95;  8:45  am) 
BILUNQ  CODE  3410-1 1-M 


DEPARTME^f^  OF  COMMERCE 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

DOC  has  submitted  to  the  Office  of 

Management  and  Budget  (0MB)  for 

clearance  the  following  proposals  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 
Title:  Northeast  Regional  Logbook 

Family  of  Form». 
Form  Number  Agenc:y:  NOAA  88-30. 

88-59.  88-140;  0MB  Number  0648- 

0212. 

Type  of  Request:  Extension  of  the 

expiration  date. 

Burden:  6.170  hours;  5.525 

respondents  with  68,550  responses; 

Avg.  Hours  Per  Response  ranges 

between  5  and  15  minutes  depending  on 

the  requirement. 
Needs  and  Uses:  Logbooks  are  needed 

to  obtain  fishery  dependent  data  on  the 

fishing  industry.  Data  are  used  for  stock 

assessment,  quota  compliance. 

regulatory  analyses,  monitoring  and 

resource  management. 
Affected  Public:  Businesses  or  other 

for-profit  organizations. 
Frequency:  On  occasion,  weekly. 

monthly. 
Obligation:  Mandator}'. 
OMB  Desk  Officer:  Don  Arbuckle 

(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Albacore  Fishing  Operation 
Information. 

Form  Number:  Agency:  None;  OMB 
Number  0648-0223. 

Type  of  Request:  Revision  of  a  currently 
approved  collection. 

Burden:  100  hours;  50  respondents  with 
2  responses;  Avg.  Hours  Per  Response 
is  30  minutes. 

Needs  and  Uses:  Since  the  early  1970s, 
the  National  Marine  Fisheries  Service 
has  contracted  with  the  Pacific 
Marine  Fisheries  Commission  to 
assemble  and  maintain  an  albacore 
database.  Vessel  captains  voluntarily 
supply  information  on  catches, 
fishing  effort,  sizes  of  fish  caught,  and 
other  operational  and  environmental 
information.  This  information  is  used 
by  U.S.  negotiators  in  international,  as 
well  as  domestic  forums,  to  develop 


policy  for  the  continued  harvesting  of 
Pacific  albacore. 

Affected  Public:  Businesses  or  other  for- 
profit  organizations. 

Frequency:  On  occasion;  annually. 

Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle,  (202) 
395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:\}.S.  Fishermen  Fishing  in  Russian 
Waters. 

Form  Number:  Agency — None;  OMB 
Number  0648-0228. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  450  hours;  60  respondents  for 
a  total  of  900  responses;  Avg.  Hours 
Per  Response  is  approximately  30 
minutes. 

Needs  and  Uses:  U.S.  fishermen  who 
wish  to  fish  in  the  Russian  Federation 
Economic  Zone  must  apply  for  a 
Russian  permit  by  submitting  an 
application  information  to  the 
National  Marine  Fisheries  Service  for 
transmittal  to  Russian  authorities. 
Permit  holders  must  provide 
information  regarding  their  permits 
and  must  report  on  entering  and 
exiting  the  U.S.  Exclusive  Economic 
Zone. 

Frequency:  Annually;  on  occasion. 

Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle.  (202) 
395-7340. 
Copies  of  the  above  information 

collection  proposals  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer.  Gerald  Tache.  (202)482-3271. 

Department  of  Commerce.  Room  5327, 

14th  and  Constitution  Avenue.  N.W.. 

Washington.  D.C.  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collections  should  be  sent 

to  Don  Arbuckle.  OMB  Desk  Officer, 

Room  10202.  New  Executive  Office 

Building.  Washington.  D.C.  20503. 

Dated:  March  28.  1995. 
Gerald  Tache, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
IFR  D(x;.  95-8112  Filed  3-31-95;  8:45  amj 

BILLING  CODE  U10-CW-M 


Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 
Agency:  International  Trade 

Administration  (ITA). 
Title:  Request  for  Duty  Free  Entry  of 

Scientific  Instruments  or  Apparatus, 
Form  Number  Agency:  ITA-338P;  OMB 

Number:  0625-0037. 
Type  of  Request:  Extension  of  the 

expiration  date. 
Burden:  600  hours;  150  respondents 
(300  responses);  Avg.  Hours  Per 
Response  is  2  hours. 
Needs  and  Uses:  The  United  States  is  a 
signatory  to  the  Florence  Agreement, 
a  UNESCO  sponsored  Agreement  on 
the  importation  of  education, 
scientific,  and  cultural  materials. 
Under  the  implementing  .statute,  the 
Departments  of  Commerce  and 
Treasury  share  the  responsibility  of 
determining  whether  or  not 
institutions  are  entitled  to  duty-free 
treatment.  TTiis  form  is  an  application 
for  such  waiver  and  provides  the 
information  necessary  for  agency 
findings  required  by  statute. 
Affected  Public:  Not  for-profit 
institutions;  federal  government;  state, 
local  or  tribal  governments. 
Frequency:  On  occasion. 
Obligation:  Required  to  obtain  a  benefit. 
OMB  Desk  Officer  Don  Arbuckle.  (202) 

395-7340. 
Agency:  International  Trade 

Administration  (ITA). 
Title:  Information  on  Articles  for 
Physically  or  Mentally  Handicapped 
Persons  Imported  Free  of  Duty. 
Form  Number  Agency:  ITA-362P;  OMB 

Number:  0825-0118. 
Type  of  Request:  Extension  of  the 

expiration  date. 
Burden:  417  hour;;  390  respondents 
(5.000  responses):  Avg.  Hours  Per 
Response  is  5  minutes. 
Needs  and  Uses:  Congress,  when  it 
enacied  legislation  to  implement  the 
Nairobi  Protocol  the  Florence 
Agreement,  included  a  provision  for 
the  Departments  of  Treasury  and 
Commerce  to  collect  information  on 
the  import  of  articles  for  the 
handicapped.  To  ensure  that  these 
imports  do  not  cost  U.S.  jobs. 
Congress  established  a  safeguard 
mechanism  under  which  the  U.S. 
could  modify  its  tariff  treatment  of 
such  articles  in  the  event  domestic 
injury  resulted.  The  data  collected  on 
this  form  assists  the  U.S.  Government 
and  domestic  industry  to  assess 
injury. 
Affected  Public:  Individuals;  business  or 
other  for-profit  organizations;  not-for- 
profit  insJitutionr.;  federal 


gov-enmient;  and.  state,  local,  or  tribal 

governments. 
Frequency:  On  occasion. 
Obligation:  Required  to  obtain  a  benefit. 
OMB  Desk  Officer  Don  Arbuckle.  (202) 

395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Forms  Clearance 
Officer.  Gerald  Tache.  (202)  483-3271. 
Department  of  Commerce.  Room  5327. 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle.  OMB  Desk  Officer. 
Room  10202.  New  Executive  Office 
Building.  Washington.  DC.  20503. 
Dated:  March  28, 1995. 
Gerald  Tache, 

Department  Clearance  Officer.  Office  of 
Management  and  Organization. 
IFR  Doc  95-8111  Filed  3-31-95;  8:45  ami 
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Bureau  of  Export  Administration 

Subcommittee  on  Export 
Administration  of  the  President's 
Export  Council;  Notice  of  Closed 
Meeting 

A  meeting  of  the  President's  Export 
Council  Subcommittee  on  Export 
Administration  (PECSEA)  will  be  held 
April  26, 1995.  3:00  p.m..  in  the  Herbert 
C.  Hoover  Building.  Room  4830. 14th 
Street  and  Pennsylvania  Avenue,  N.W., 
Washington.  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act.  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  '.f^de  for  national  security 
and  foreign  policy  reasons. 

The  Subcommittee  will  meet  only  in 
closed  session  to  discuss  matters  that 
are  properly  classified  under  Executive 
Order  12356  and  that  pertain  to  the 
control  of  exports  for  national  security, 
foreign  policy,  or  short  supply  reasons 
under  the  Export  Administration  Act  of 
1979.  as  amended.  A  Notice  of 
Determination  to  close  meetings,  or 
portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  552b(c)  was  approved 
November  1. 1993.  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
KeccruS  ^nspcciion  a  acikiiv,  A\Oom  oG20. 


U.S.  D^Mitinent  of  Conunerce. 

Washington.  D.C. 

For  further  information,  contact  Ms. 
Lee  Ann  Carpenter  (202)  482-2583. 

Dated:  March  28. 1995. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

IFR  Doc.  95-«113  Filed  3-31-95:  8:45  ami 
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International  Trade  Administration 

President's  Export  Council:  Meeting  of 
the  Subcommittee  on  Export 
Promotion  and  Support 

agency:  International  Trade 
Administration.  Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Subcommittee  on  Export 
Promotion  and  Support  of  the 
President's  Export  Council  will  hold  an 
open  meeting  to  discuss  topics  relating 
to  export  financing,  export  assistance  for 
small  business,  and  the  promotion  of 
Services'  exports.  The  President's 
Export  Council  was  established  on 
December  20, 1973.  and  reconstituted 
May  4. 1979  to  advise  the  President  on 
matters  relating  to  U.S.  export  trade.  It 
was  most  recently  renewed  on 
September  30. 1993.  by  Executive  Order 
12689. 

DATES:  April  21. 1995.  ft-om  9:30  a.m- 
2:30  p.m. 

ADDRESSES:  Main  Commerce  Building. 
Room  3407,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  DC.  20230.  This  program 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Linda  Breslau. 
President's  Export  Council,  Room 
2015B.  Washington  D.C.  20230.  Seating 
is  limited  and  will  be  on  a  first  come, 
first  serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Breslau.  President  s  Export 
Council,  Room  2015B,  Washington.  D.C. 
20230. 

Dated:  March  29. 1995 
)ane  Siegel, 

Staff  Director  and  Executive  Secretary. 

President's  Export  Council. 

IFR  Doc.  95-8114  Filed  3-31-95:  8  45  ami 
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National  Instituta  of  Standards  and 
Technology 

[Docket  No.  950314074-6074-01J 

RIN  0693-AB39 

Proposed  Revision  of  Federal 
Information  Proceeding  Standard 
(FIPS)  128-1,  Computer  Graphics 
Metafile  (CGM) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice:  request  for  comments. 

StiMMARY:  NIST  is  proposing  a  revision 
of  FIPS  PUB  128-1,  CGM,  to  adopt 
voluntary  industry  specification 
American  National  Standards  Institute/ 
International  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1^:199211994],  and  ISO 
8632:1992/ Amd.  1:1995,  and  to  adopt 
three  CGM  profiles. 

Prior  to  the  submission  of  this 
proposed  revision  to  FIPS  128-1  to  the 
Secretary  of  Commerce  for  review  and 
approval,  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  and 
views  of  manufacturers,  the  public,  and 
State  and  local  governments.  The 
purpose  of  this  notice  is  to  solicit  such 
views. 

This  proposed  revision  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standards;  and  (2)  a 
specification  section.  Only  the 
announcement  section  of  the  standard  is 
provided  in  this  notice.  Interested 
parties  may  obtain  copies  of  the 
specifications  ANSI/ISO  8632.1- 
4:1992(19941  and  CGM  Amendment  1: 
Rules  of  Profiles.  ISO  8632:1992/Amd. 
1:1994  from  the  American  National 
Standards  Institute  (ANSI),  11  West 
42nd  Street,  13th  Floor.  New  York,  NY 
10036,  (212)  642-4900.  To  obtain  copies 
of  the  three  proposed  CGM  profiles 
(ATA  Specification  2100,  Model  Profile, 
and  MIL-I>-28003A),  contact  the 
Standards  Processing  Coordinator. 
National  Institute  of  Standards  and 
Technology,  Technology  Building, 
Room  B-64.  Gaithersburg,  MD  20899. 
telephone  (301)  975-2816. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
July  3, 1995. 

ADDRESSES:  Written  comments 
concerning  the  adoption  of  this 
proposed  revision  should  be  sent  to: 
Director.  Computer  Systems  Laboratory, 
ATTN:  Proposed  Revision  of  FIPS  128- 
1,  CGM,  Teichnology  Building,  Room 
B154,  national  Institute  of  Standards 


and  Technology.  Gaithersburg,  MD 
20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  Washington,  EX:  20230. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Ms.  Lynne  Rosenthal.  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)975-3353. 

Executive  Order  12866:  This  FIPS 
notice  has  been  determined  to  be  "not 
significant"  for  purposes  of  E.O.  12866. 

Dated:  March  2B.  1995. 
Samuel  Kramer, 

Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  128- 
2 

Date 

Announcing  the  Standard  for  Computer 
Graphics  Metafile  (CGM) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administration 
Service  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Computer 
Graphics  Metafile  (CGM)  (FIPS  PUB 
128-2). 

2.  Category  of  Standard.  Software 
Standard,  Graphics. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  128- 

1.  This  revision  supersedes  FIPS  PUB 
128-1  is  its  entirety  and  modifies  the 
standard  by: 

(1)  Adopting  the  Computer  Graphics 
Metafile  standard  designated,  ANSI/ISO 
8632.1-4:  1992(1994),  and  CGM 
Amendment  1:  Rules  for  Profiles.  ISO 
8632:1992.Amd.  1:1994; 

(2)  Requiring  the  use  of  conforming 
profiles.  Conformance  of  metafiles  (i.e., 
date  files)  and  implementations  (i.e., 
generators  and  interpreters)  is  defined 
in  terms  of  conformance  to  profiles;  and 

(3)  Adopting  several  profiles,  one  of 
which  is  required  for  implementation  of 
this  FIPS  PUB. 

FIPS  PUB  128-2  adopts  the  American 
National  Standards  Institute/ 
International  Organization  for 
Standardization  (ANSI/ISO)  8632.1- 
4:1992|1994|,  ISO  8632:1992/Amd. 
1:1994,  and  the  following  profiles: 


(1)  Model  Profile  as  contained  in  CGM 
Amendment  1; 

(2)  Air  Transport  Association  (ATA) 
Specification  2100,  Graphics  Exchange 
for  CGM; 

(3)  Continuous  Acquisition  and  Life- 
Cycle  Support  (CALS).  MIL-D-28003A. 

CGM  is  a  graphics  data  interchange 
standard  which  defines  a  neutual 
computer-interpretable  representation  of 
2D  graphical  (pictorial)  information  in  a 
manner  that  is  indef>endent  from  any 
particular  application  or  system.  The 
purpose  of  the  standard  is  to  facilitate 
the  storage  and  retrieval  of  graphical 
information  between  applications, 
software  systems,  and/ or  devices.  A 
CGM  can  contain: 
— Vector  graphics  (e.g.,  polylines, 

ellipses,  NURBS); 
— Raster  graphics  (e.g.,  tile  array);  and 
—Text, 

The  CGM  standard  defines  three 
upward  compatible  versions.  Each 
version  provides  additional 
functionality. 

CGM  Amendment  1  provides  the 
rules  for  defining  profiles  of  CGM  and 
conformance  requirements  for  profiles, 
metafiles,  and  implementations.  Since  a 
proliferation  of  CGM  profiles  is  not 
desirable,  only  those  profiles  needed  for 
Federal  agency  use  have  been  added  to 
the  FIPS  CGM.  The  exact  specification 
is  in  Section  10  of  this  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Institute  of 
Standards  and  Technology  (NIST), 
Computer  Systems  Laboratory  (CSL). 

6.  Cross  index. 

a.  American  National  Standard/ 
International  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1^:1992  (19941  (Part  1:  Functional 
Specifications;  Part  2:  Character 
Encoding;  Part  3:  Binary  Encoding:  Part 
4:  Clear  Text  Encoding). 

b.  International  Organization  for 
Standardization  (ISO)  Computer 
Graphics  Metafile  (CGM),  ISO 
8632:1992/ Amd.  1:1994. 

c.  Air  Transport  Association 
Specification  2100,  Digital  Data 
Standards  for  Aircraft  Support,  Graphics 
Exchange  v2.1,  October  1994. 

d.  Military  Specification,  Digital 
Representation  of  Illustration  Data:  CGM 
Application  Profile  (AP),  MIL-D- 
28003A,  November  15,  1991. 

7.  Related  Documents.  Related  ISO 
documents  are  listed  in  the  reference 
section  of  die  CGM  standard,  ANSI/ISO 
8632.1-4:1992  ll994|. 

a.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  29-3, 


pnnu  i!]S!iiunar:r.;  rcaerai 


ixeccrGS  AiiSpcciion  a  aCi*ity,  ixoom  oii20. 


Interpretation  Procedures  for  FIPS 
Software. 

b.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  120-" 
1.  Graphical  Kernel  System  (GKS). 

c.  Federal  Information  Resources 
Management  Regulations  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

d.  NISTIR  5475,  Validated  Products 
List,  J.  Kailey  and  P.  Himes,  editors, 
republished  quarterly. 

e.  NISTIR  5372,  CGM:  Procedures  for 
NIST  CGM  Validation  Test  Service,  L. 
Rosenthal  and  J.  Schneider,  February 
1994. 

f.  ISO  10641-1992,  Conformance 
Testing  of  Implementations  of  Graphics 
Standards. 

8.  Objectives.  The  primary  objectives 

of  this  standard  are: 

— To  reduce  the  overall  life-cycle  cost 
for  digital  systems  by  establishing  a 
common  exchange  format  for  storing, 
transferring,  and  archiving  graphical 
data  across  organizational  boundaries 
and  independent  from  any  particular 
system. 

— To  promote  the  exchange  of  graphical 
information  enabling  applications  to 
share  data  and  reduce  time  spent 
recomputing  in  efforts  to  regenerate 
pictorial  information. 

— To  specify  application  profiles  which 
provide  functional  subsets  of  the  CGM 
standard  and  maximize  the 
probability  of  interchange  between 
systems  implementing  the  profile. 

— ^To  promote  the  use  and  development 
of  conforming  profiles  and  the 
harmonization  of  conformance  testing 
efforts  for  metafiles,  generators,  and 
interpreters. 
9.  Applicability. 
9.1    Applications  acquired  for 

government  use  which  purport  to  create 

or  read  graphical  pictures  shall  contain   . 

a  conforming  CGM  generator  or  CGM 

interpreter.  FIPS  CGM  enables  the 

representation,  transfer,  and  storage  of 
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graphical  information  between  different 
software  systems,  graphics  devices,  and/ 
or  applications  (e.g.,  word  processing, 
publishing,  drawing,  spreadsheet, 
computer-aided  design). 

9.2    FIPS  CGM  shall  be  used  when 
one  or  more  of  the  following  situations 
exist: 

— Graphical  information  (e.g. 
illustrations,  clip  art)  will  be  acquired 
for  government  use  and  incorporated 
into  computer  applications  or 
documents. 
— Computer  applications,  programs, 
systems,  or  devices  will  be  acquired 
and  used  to  create,  modify,  display,  or 
render  grapical  information. 
— Graphical  information  created  by  an 
application  will  be  reviewed, 
modified,  or  incorporated  into 
another  application  on  the  same  or 
different  computer  systems. 
— Graphical  information  will  be  used 
and  maintained  by  other  than  the 
original  designer. 
— Graphical  information  will  be  used  by 
multiple  people,  groups,  or 
organizations  within  the  Government 
or  private  sector. 

9.3  The  use  of  a  profile  is  required  for 
all  metafiles  and  implementations  of 
CGM.  A  profile  defines  the  options, 
elements,  and  parameters  of  ANSI/ISO 
8632  necessary  to  accomplish  a 
particular  function  and  to  maximize  the 
probability  of  interchange  between 
systems  implementing  the  profile.  A 
profile  addresses  metafile  requirements 
as  well  as  implementation  requirements. 
The  profiles  added  by  this  FIPS  CGM 
are  required  for  industry  specific  and 
Federal  government  applications. 
—Model  Profile:  The  Model  Profile  is 
appropriate  for  basic  scientific  and 
technical  graphics  (e.g.,  computer- 
aided  design,  mapping,  earth 
sciences,  cartography)  and 
presentation,  visualization,  and 
publishing  applications  (graphics  arts, 
high  end  desk  top  publishing).  This  is 


a  general  purpose  profile  which 
supports  all  three  CGM  encodings  at 
the  CGM  version  3  functionality  level. 
For  FIPS  CGM,  if  no  profile  is  ' 
specified,  the  Model  Profile  will  be 
assumed  by  default. 

—ATA  Specification  2100:  The  ATA 
profile  is  appropriate  for  presentation, 
visualization,  and  publishing 
applications  (e.g.,  graphical  arts, 
imaging,  electronic  review  of 
documents,  hypermedia,  and 
multimedia  documents).  Although 
similar  to  the  Model  Profile,  the  ATA 
profile  allows  for  symbol  libraries  and 
the  use  of  intelligent  graphics  (i.e.. 
graphics  which  contain  application- 
specific  information  along  with  the 
information  necessary  to  render  a 
picture).  This  profile,  developed  by 
the  Air  Transport  Association, 
supports  the  binary  and  c4ear  text 
encodings  at  the  CGM  version  3 
functionality  level.  Except  for 
metafiles  containing  symbols  or  raster 
images,  the  ATA  profile  limits  the 
number  of  pictures  per  metaf i  les  to 
one. 

— MIL-I>-28003A:  The  CALS  profile  is 
appropriate  for  basic  scientific  and 
technical  graphics,  presentation  and 
publishing  applications  (e.g.,  business 
presentation  graphics,  desktop 
publishing).  In  addition,  this  profile  is 
appropriate  for  a  basic  level  of 
general-purpose  graphical 
interchange.  This  profile,  developed 
by  CALS,  supports  only  the  binary 
encoding  and  is  limited  (by  this  FIPS 
CGM)  to  the  CGM  version  1 
functionality  level. 

The  diagram  illustrates  the 
relationship  between  the  profiles.  The  x- 
axis  represents  the  level  of  functionality 
by  CGM  version;  the  y-axis  represents 
the  complexity  of  problems  that  can  be 
solved. 

BILLING  CODE  3S10-CN-M 
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10.  Specifications.  ANSI/ISO  8632.1- 
4:1992|1994|.  Computer  Graphics 
Metafile,  defines  the  scope  of  the 
specifications,  the  syntax,  and 
semantics  of  the  CGM  elements.  The 
ANSI/ISO  8632  consists  of  four  parts: 
(Part  1:  Functional  Specifications;  Part 
2:  Character  and  Coding:  Part  3:  Binding 
and  Coding;  Part  4:  Clear  Text 
Encoding).  ISO  8632:1994/Amd.  1 
defines  the  rules  for  profiles, 
conformance,  and  the  Model  profile,  an 
instance  of  a  CGM  profile.  In  addition, 
one  of  the  following  profiles  shall  be 
used  when  implementing  FIPS  CGM: 
the  Model  Profile  as  specified  in  ISO 
8632:1992/Amd.  1:1994.  the  ATA 
Specification  2100  Graphics  Exchange 
for  CGM,  or  the  Military  Specification 
MIL-D-28003A. 

All  implementations  claiming 
conformance  to  this  FIPS  CGM  must 
adhere  to  the  specific  requirements 
defined  in  the  "Conformance"  clause  of 
ISO  8632:1992/Amd.  1:1994  and  the 
application  profile. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  four  areas  of  consideration: 
effective  date,  acquisition, 
interpretation,  and  validation. 

11.1  Effective  Date.  This  publication 
is  effective  six  (6)  months  after  date  of 
publication  upon  final  announcement  in 
the  Federal  Register.  A  transition  period 
of  twelve  (12)  months,  beginning  on  the 
effective  date,  allows  industry  to 
produce  CGM  implementations  and 
CGM  files  conforming  to  this  standard. 
Agencies  are  encouraged  to  use  this 
standard  for  solicitation  proposals 
during  the  transition  period.  This 
standard  is  mandatory  for  use  in  all 
solicitation  proposals  for  CGM  files  and 
implementations  (i.e.,  products  or 
software  containing  CGM  generators 
and/or  interpreters)  acquired  twelve  (12) 
months  after  the  effective  date. 

11.2  Acquisition  of  CGM  Files  and 
Implementations.  The  use  of  one  of  the 
profiles  specified  in  Section  9.3  is 
required  for  conformance  to  CGM. 
Agencies  should  specify  a  profile  in  all 
acquisitions. 

Conformance  to  this  standard  shall  be 
considered  whether  CGM  files  or 
implementations  are  developed 
internally,  acquired  as  part  of  a  system 
procurement,  acquired  by  separate 
procurement,  used  under  a  leasing 
agreement,  or  specified  for  use  in 
contracts  for  programming  services. 
Recommended  terminology  for 
procurement  of  FIPS  CGM  is  contained 
in  the  U.S.  General  Services 
Administration  publication  Federal 
ADP  and  Telecommunications 
Standards  Index,  Chapter  5,  Part  1. 


11.3    Interpretation  of  FIPS  CGM. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Procedures  for  interpretations  are 
specified  in  FIPS  PUB  29-3.  Questions 
concerning  the  content  and 
specifications  should  be  addressed  to: 
Director,  Computer  Systems  Laboraton, . 
Attn:  CGM  Interpretation,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899. 

114    Validation  ofCGM  Files  and 
Implementations.  CGM  files  and 
implementations  of  FIPS  CGM  shall  be 
validated  in  accordance  with  the  NIST 
Computer  Systems  Laboratory  (CSL) 
validation  procedures  for  FIPS  CGM, 
NISTIR  5372.  Procedures  for  the  NIST 
CGM  Validation  Test  Service. 
Recommended  procurement 
terminology  for  validation  of  FIPS  CGM 
is  contained  in  the  U.S.  General 
Services  Administration  publication 
Federal  ADP  and  Telecommunications 
Standards  Index,  Chapter  5,  Part  2.  This 
GSA  publication  provides  terminology 
for  three  validation  options:  Delayed 
Validation,  Prior  Validation  Testing, 
and  Prior  Validation.  The  agency  shall 
select  the  appropriate  validation  option 
and  shall  specify  appropriate  time 
frames  for  validation  and  correction  of 
nonconformities.  The  agency  is  advised 
to  refer  to  the  NIST  publication 
Validated  Products  List  for  information 
about  the  validation  status  of  CGM 
products.  This  information  may  be  used 
to  specify  validation  time  frames  that 
are  not  unduly  restrictive  of 
competition. 

Metafile»and  implementations  shall 
be  evaluated  in  terms  of  conformance  to 
a  particular  profile  of  CGM,  using  the 
NIST  CGM  Test  Service.  If  no  profile  is 
specified,  the  Model  Profile  will  be 
used.  The  goal  of  the  NIST  CGM  Test 
Ser\'ice,  is  to  assist  users  and  vendors  in 
determining  compliance  to  FIPS  PUB 
128-2.  The  results  of  validation  testing 
by  the  NIST  CGM  Validation  Test 
Service  are  published  on  a  quarterly 
basis  in  the  Validated  Products  List, 
available  from  the  National  Technical 
Information  Service  (NTIS). 

Current  information  about  the  NIST 
CGM  Validation  Test  Service  and 
validation  procedures  for  FIPS  CGM  is 
available  from:  National  Institute  of 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Graphics  Software 
Group,  CGM  Test  Service,  Building  225, 
Room  A266,  Gaithersburg,  MD  20899, 
(301)975-3265. 
12.  Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 


of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  A^ith  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  ser\'ices,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  but 
amendn^ent  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Ser\ice, 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  128-2 
(FIPSPUB128-2),  and  title.  Pavment 
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may  be  made  by  check,  money  order,  or 
NTIS  deposit  account. 
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[Docket  No.  950314073-5073-011 
RIN  0693-AB41 

Proposed  Revision  of  Federal 
Information  Processing  Standard 
(FIPS)  161-1,  EiecUonic  Data 
Interchange  (EOi) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice:  request  for  comments. 

SUMMARY:  A  revision  of  Federal 
Information  Processing  Standard  (FIPS) 
161-1,  Electronic  Etala  Interchange,  is 
being  proposed.  The  revision  reflects 
changes  in  the  development  of 
voluntary  industry  standards  for 
Electronic  Data  Interchange  (EDI), 
including  the  planned  alignment  of  the 
XI 2  and  UN/EDIFACT  families  of 
standards,  and  provides  updated 
guidance  to  Federal  agencies  in  the 
selection  of  EDI  standards.  The  revision 
also  establishes  a  Federal  EDI  Standards 
Management  Committee  to  harmonize 
the  development  of  EDI  tr8n.saction  set 
and  nies.sage  standards  among  Federal 
agencies,  and  the  setting  of  government- 
wide  implementation  conventions  for 
EDI  applications  used  by  Federal 
agencies. 

The  purpose  of  this  notice  is  to  solicit 
views  from  the  public,  manufacturers, 
and  Federal,  state,  local  government, 
and  private  users  prior  to  submission  of 
this  proposed  revision  to  the  Secretary 
of  Commerce  for  review  and  approval. 

The  proposed  revision  consists  of  the 
following  announcement,  which 
provides  information  concerning  the 
a[>plicability,  implementation,  and 
maintenance  of  the  standard.  Interested 
parties  may  obtain  copies  of  documents 
defining  the  EDI  standards  from  Data 
Interchange  Standards  Association.  Inc. 
(DISA).  1800  Diagonal  Road,  Suite  200, 
Alexandria,  VA  22314-2852.  telephone 
(703) 548-7005. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
July  3,  1995. 

ADDRESSES:  Written  comments 
concerning  the  proposed  revision 
should  be  sent  to:  Director,  Computer 
Systems  Laboratory.  ATTN:  Proposed 
Revision  of  FIPS  161-1.  Technology 
Building.  Room  B-154.  National 
Institute  of  Standards  and  Technology. 
Gailhersburg,  MD  20899. 

Written  comments  received  in 
respon.se  to  this  notice  will  be  made  part 


of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Rec:ords 
Inspection  Facility.  Room  6020.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  Saltman,  Computer  Systems 
Laboratory,  National  Institute  of 
Standards  and  Technology, 
Caithersburg.  MD  20899.  telephone 
(301) 975-3376. 

EXECUTIVE  ORDER  12Mt:  This  FIPS  notice 
has  been  determined  to  be  "not 
significant"  for  purposes  of  E.O.  12866. 

Dated:  March  28,  1995 
Samuel  Kramer, 
Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  161- 
2;  Draft  1995  February  16;  Draft 
Announcing  the  Standard  for  Electronic 
Data  Interchange  (EDI) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Pub.  L. 
100-235. 

1.  Name  of  Standard.  Elet-lronic  Data 
Interchange  (EDI)  (FIPS  PUB  161-2). 

2.  Category  of  Standard.  Software 
Standard,  Electronic  Data  Intexphange. 

3.  Explanation.  EDI  is  the  computer- 
to-computer  transmission  of  strictly 
formatted  messages  that  represent 
documents;  EDI  is  an  essential 
component  of  electronic  commerce  (EC). 
EC  is  the  use  of  documents  in  electronic 
form,  rather  than  paper,  for  carrying  out 
functions  of  business  of  government 
that  require  interchanges  between 
organizations  of  information, 
obligations,  or  monetary  value. 

This  publication  adopts,  as  a  Federal 
Information  Processing  Standard, 
recognized  national  and  international 
standards  for  EDI.  In  EDI.  data  that 
would  be  traditionally  conveyed  on 
paper  documents  are  transmitted  or 
communicated  electronically  according 
to  established  rules  and  formats.  The 
data  that  are  associated  with  eat:h  type 
of  functional  document,  such  as  a 
pun:hase  order  or  invoice,  are 
transmitted  together  as  an  electronic 
message.  The  formatted  data  may  be 
transmitted  from  originator  to  re«:ipient 
via  telecommunications  or  physically 
transported  on  electronic  storage  media. 

EDI  typically  implies  a  sequence  of 
messages  between  two  parties,  for 


example,  buyer  and  seller,  either  of 
whom  may  serve  as  originator  or 
reripient.  Messages  from  buyer  to  seller 
could  include,  lor  example,  the  data 
necessary  for  request  for  quotation 
(RFQ),  purcha.se  order,  receiving  advice, 
and  payment  advice;  messages  from 
seller  to  buyer  could  include  similarly 
the  data  for  re.sponse  to  RFQ,  purchase 
order  acknowledgment,  shipping  notice, 
and  invoice.  EDI  is  being  usoid  also  for 
an  increasingly  diverse  set  of  concerns, 
for  example,  for  interchanges  between 
healthcare  providers  and  insurers,  and 
for  governmental  regulatory,  tax.  and 
statistical  reporting. 

Implementation  of  EDI  requires  the 
use  of  a  family  of  interrelated  standards 
The  family  must  include  standards  for 
types  of  messages  (also  called 
"transac-tion  sets"),  and  for  tran.smission 
envelopes,  data  elements,  and  short 
sequences  of  data  elements  called  data 
segments.  A  message  or  transatnion  s«it 
standard  defines  the  sequence  of  data 
segments  that  constitute  that  message  or 
transaction  set.  The  data  segment 
directory  lists  all  data  segments,  and 
defines  the  identifier  and  sequent^  of 
data  elements  con.slituting  each.  The 
data  element  directory  (also  called  a 
"dictionary")  provides  spiecifications  of 
all  data  elements.  Transmission 
envelopes  provide  control  information 
about  the  included  messages  to  the 
carrying  and  receiving  systems. 

The  standardization  of  messagt> 
formats,  and  of  data  segments  and 
elements  within  the  messages,  makes 
possible  the  assembling,  disassembling, 
and  processing  of  the  mes.sages  by 
computer. 

This  FIPS  PUB  adopts,  with  specific 
conditions,  the  families  of  standards 
known  as  Xl2  and  UN/EDIFACT.  This 
FIPS  PUB  does  not  mandate  the 
implementation  of  EDI  systems  within 
the  Federal  Government;  rather  it 
requires  the  use  of  X12  or  UN/EDIFACT, 
subje<:t  to  the  conditions  specified 
below,  when  Federal  departments  or 
agencies  implement  EDI  systems.  The 
XI 2  and  UN/EDIFACT  standards  were 
originally  developed  respectively  by 
Accredited  Standards  Committee  Xl2 
on  Elec:tronic  Data  Interchange  (ASC 
Xl2).  accredited  by  the  American 
National  Standards  Institute  (ANSI),  and 
by  the  United  Nations  (UN)  Etxinomic 
Commission  for  Europe — Working  Party 
(Four)  on  Facilitation  of  International 
Trade  Procedures  (UN/ECE/WP.4). 
Technical  input  from  the  United  .States 
in  the  development  of  UN/EDIFACT  at 
the  UN  is  through  the  Pan  American 
EDIFACT  Board  (PAEB).  The  PAEB  is 
.separate  from  ASC  Xl2,  and  it  serves  as 
the  coordinating  body  for  national 
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standards  organizations  of  North, 
Central,  and  South  America. 

FIPS  PUB  161-2  supersedes  FIPS  PLTB 
161-1  in  its  entirety.  FIPS  PUB  161-2 
contains  editorial  changes,  updated 
references  to  documents  and 
organizations,  and  updated  guidant;e  to 
agencies  on  the  selection  of  XI 2  and 
UN/EDIFACT  .standards  and 
implementation  conventions.  This 
guidance  is  based  on  recent  voluntary 
industry  standards  activities  and  on  the 
Federal  Government  initiative  that 
commenced  with  the  Presidential 
Memorandum  of  October  26,  1993 
entitled  "Streamlining  Procurement 
Through  Electronic  Commerce." 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory. 

6.  Cross  index  and  Related 
Documents. 

6.1.  Cross  Index. 

.  -FIPS  PUB  113.  Computer  Data 

Authentication,  May  1985. 
—FIPS  PUB  46-2,  Data  Encryption 

Standard,  December  1993. 
—FIPS  PUB  186,  Digital  Signature 

Standard  (DSS),  May  1994. 
—FIPS  PUB  146-2.  Profiles  for  Open 

Systems  Internetworking 

Technologies,  expected  approval 

1995. 
—FTPS  PUB  180-1,  Secure  Hash 

Standard,  expected  approval  1995. 

6.2.  Related  Documents. 

—NIST  Special  Publication  500-224, 
Stable  Implementation  Agreements 
for  Open  Systems  Interconnedion 
Protocols,  Version  8,  Edition  1,  Man;h 
1995. 

—NIST  Special  Publication  80O-9.  Good 
Security  Praciices  for  Electronic 
Commerce,  Including  Electronic  Data 
Interchange,  Det;ember  1993. 

-ASC  X12W/94-710,  ASC  XI 2  Plan  for 
Technical  Migration  To  And 
Administrative  Alignment  With  UN/ 
EDIFACT,  approved  by  ASC  XI 2  on 
January  13,  1995  and  modified  at  the 
ASC  X12  plenary  meeting.  Februarv  6, 
1995. 

— NISTIR  xxxx.  Charter  for  Federal  EDI 
Standards  Management  Committee, 
expected  1995. 

6.3.  Sources  of  Documents.  For  the 
source  of  cited  NIST  publications, 
including  FIPS  PUBS,  see  Section  13. 
For  the  source  of  XI 2  and  UN/EDIFACT 
documents,  see  Subsection  10.1. 

7.  Objectives.  The  primary  objectives 
of  this  standard  are: 

a.  To  promote  the  achievement  of  the 
benefits  of  EDI:  reduced  paperwork, 
fewer  transcription  errors,  faster 


response  time  for  procurement  and 
customer  needs,  reduced  inventory 
requirements,  and  more  timely  payment 
of  vendors: 

b.  To  ease  the  inten;hange  of  data  sent 
via  EDI  by  the  use  of  standards  for  data 
formats  and  transmission  tmvelopes; 

c.  To  minimize  the  cost  of  EDI 
implementation  by  preventing 
duplication  of  effort. 

8.  Applicability. 

8.1.  Conditions  of  Application.  EDI 
may  be  employed  with  any  type  of 
operational  data  representable  as  a 
sequence  of  data  elements  that  is 
needed  to  be  transmitted  or  received  on 
a  repetitive  basis  by  a  Federal  agency  in 
the  course  of  its  activities.  This  .standard 
is  applicable  to  the  interchange  of  such 
data  on  a  particular  .subject,  between  a 
Federal  agency  and  another  organization 
(which  may  be  another  Federal  agency), 
if  (1)  the  data  are  to  be  transmitted 
electronically  using  EDI,  and  (2)  X12 
transaction  sets  or  UN/EDIFACT 
messages  meeting  the  data  requirements 
of  the  Federal  agency  for  the  subject  of 
the  interchange  have  been  developed 
and  approved,  and  are  acceptable  for 
use  under  the  conditions  set  forth  in 
this  FIPS  PUB. 

8.2.  Subject  Matter.  Examples  of 
applications  (not  necessarily  the  subject 
of  current  standards)  are; 

a.  Vendor  search  and  selection:  Price/ 
sales  catalogs,  bids,  proposals,  requests 
for  quotations,  notices  of  contract 
solicitation,  debarment  data,  trading 
partner  profile.s; 

b.  Contract  award:  Notices  of  award, 
purchase  orders,  purchase  order 
acknowledgments.  pur»;hase  order 
changes; 

c.  Product  data:  Specifications. 
manufacturing  instructions,  reports  of 
test  results,  safety  data; 

d.  Shipping,  forwarding,  and 
receiving:  Shipping  manifests,  bills  of 
lading,  shipping  status  repurts, 
receiving  reports; 

e.  Customs:  Release  information; 
manifest  update; 

f.  Payment  information:  Invoices, 
remittance  advices,  payment  status 
inquiries,  payment  acknowledgments; 

g.  Inventory  control:  Stock  level 
reports,  resupply  requests,  warehouse 
activity  reports; 

h.  Maintenance:  Service  schedules 
and  activity,  warranty  data; 

i.  Tax-related  data:  Tax  information 
and  filings; 

j.  Insurants-related  data:  Health  care 
claim;  mortgage  insurance  application; 

k.  Other  government  activities: 
Communications  lif«nseappIir-ition; 
hazardous  waste  report:  court 
conviction  record. 

9.  Federal  EDI  Standards 
Development  and  Coordination 


9.1.  Federal  EDI  Standards 
Management  Committee.  There  is 
established  a  Federal  EDI  Standards 
Management  Committee  (FESMC).  The 
goal  of  the  FESMC  is  to  assure  a  single 
Government  face  to  industry, 
consistency  among  instances  of  an 
application  across  agencies,  streamlined 
data,  and  coordinated  Government 
representation  at  standards  bodies. 
Functions  of  the  cx)mmittee  include 
harmonization  of  development  of  EDI 
transaction  set  ar>d  mess^e  standards 
among  Federal  agencies,  and  the  setting 
of  Government-wide  implementation 
conventions  for  each  EDI  application 
used  by  Federal  agencies.  Workgroups 
in  subject  areas  such  as  finance, 
procurement,  and  transportation  will  be 
established  under  FESMC.  Membership 
on  the  committee  shall  be  from  Federal 
agencies  using  or  planning  to  use  EDI; 
selection  of  the  chair  of  the  committe»> 
shall  be  approved  by  the  Office  of 
Management  and  Budget. 

9.2.  Agency  Responsibilities. 

9.2.1.  Agencies  already  employing 
XI 2  or  UN/EDIFACT  standards  or  draft 
standards  approved  under  this  FIPS 
PUB  shall  submit  their  implementations 
to  FESMC  lor  coordination. 

9.2.2.  For  the  case  in  which  Xl2  or 
UN/EDIFACT  documents  are  available 
or  under  development  for  a  needed 
subject  area  but  do  not  meet  agent:y 
requirements,  agencies  shall  submit 
their  requirements  to  FESMC  to 
coordinate  need  changes,  and  shall 
submit  their  requirements  to  ASC  X12 
by  following  procedures  specified  in 
ASC  X12  Standing  Document  (SD)  2. 
Operations  Manual,  and  SD  6. 
Operations  Manual  (UN.'EDIFACT 
Standards).  Tliese  are  available  from 
Data  Interchange  Standards  Association. 
Int.  (DISA)  (.see  Subsettion  10.1  for 
address  and  phone  number). 

9.2.3.  For  the  case  in  which  a  suhjetl 
area  for  which  an  agency  wishes  to  us«' 
EDI  lias  not  yet  been  considered  for 
standardization,  agencies  shall  subniit 
their  requirements  for  standardization  to 
FESMC  and  to  ASC  Xl2,  as  de.srrihed  in 
Subsection  9.2.2.  Proposed 
implementations  shall  maximize  us».'  of 
existing  XI 2  and/or  UN/EDIFACT 
standards  or  draft  standards  to  the 
extent  possible.  Use  of  already  approved 
documents  should  minimize  the 
administrative  work  involved  in  n^w 
development  and  in  standards 
maintenance. 

9.2.4.  Agencies  shall  adopt  the 
implementation  conventions  (ICs) 
established  by  FESMC  ICs  shall  he 
classified  as  Implementer's  Agreements 
pursuant  to  this  FIPS  PUB,  but  are  nof 
themselves  nPS  PUBS.  Proposed  ICs 
will  be  coordinated  with  indiistrv  NIST 
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will  publish  ICs  and  maintain  a  registry 
of  them. 

10.  Specifications.  Documents  are 
available  that  define  the  standard  Xl2 
transaction  sets  and  UN/EDIFACT 
messages  as  well  as  the  foundation 
standards  for  both  families. 
Developments  are  continuing  in  both 
families  of  standards. 

10.1  Source  of  Documents. 
Documents  defining  both  the  X12  and 
UN/EDIFACT  families  of  standards,  as 
well  as  ASC  XI 2  and  PAEB  operational 
and  procedural  documents,  are  available 
from  DISA  or  from  a  contractor  named 
by  DISA.  DISA  serves  as  the  secretariat 
for  ASC  X12  and  the  PAEB:  its  address 
and  phone  number  are:  Address:  Data 
Interchange  Standards  Association.  Inc.. 
1800  Diagonal  Road— Suite  200. 
Alexandria.  VA  22314-2852.  Phone: 
(703) 548-7005. 

A  list  of  available  publications,  as 
well  as  descriptive  material,  prices  and 
ordering  procedures,  may  be  found  in 
the  most  recent  DISA  Publications 
Catalog. 

10.2.  ASC  X12  Documents. 

10.2.1.  Xl2  standards  are  published 
periodically  with  revisions  and  updates, 
and  standards  included  in  a  publication 
may  have  one  of  two  possible  statuses: 

(1)  Draft  Standards  for  Trial  Use 
(DSTUs):  these  are  fully  approved  by 
ASC  Xl2.  and  are  typically  published  as 
"releases"  at  one-year  intervals.  DSTU 
Version  3.  Release  4.  identified  as 
003040.  was  published  in  December 
1993;  Version  3,  Release  5.  identified  as 
003050.  was  published  in  December 
1994.  Two  interim  subreleases  also  are 
published  annually.  The  1994 
subreleases  were  identified  as  003041 
and  003042. 

(2)  American  National  Standards 
(ANSs);  these  are  fully  approved  by  ASC 
X12  and  by  ANSI,  and  are  typically 
published  as  "versions"  at  intervals  of 
three  to  five  years.  ANS  Version  3, 
published  in  March  1992.  is 
functionally  equivalent  to  DSTU 
Version  2.  Release  4.  It  is  expected  that 
ANS  Version  4.  planned  for  1997.  will 
be  functionally  equivalent  to  DSTU 
Version  3.  Release  7.  identified  as 
003070. 

10.2.2.  A  particular  X12  standard  is 
one  of  three  types;  it  may  be  a  "control 
and  foundation  standard."  it  may  be  a 
"transaction  set"  (which  uses  Xl2 
syntax),  or  it  may  be  an  EDIFACT- 
syntax  "message." 

10.2.3.  Control  and  foundation 
standards  currently  include  the 
following: 

Data  Element  Dictionary  X12.3 
Interchange  Control  Structure  X12.5 
Application  Control  Structure  X12.6 


Segment  Directory  X12.22 
Interconnect  Mailbag  Control  Structures 

X12.56 
Security  Struciures  Xl2..'iB 
Implementation  of  EDI  Structures — 

Semantic  Impact  X12.59 

Standards  X12.5  and  X12.6  define  the 
Xl2  syntax. 

10.2.4.  DSTU  Version  3  Release  5 
includes  225  transaction  set  standards 
and  two  EDIFACT-syntax  message 
standards. 

10.3  UN/EDIFACT  Documents. 

10.3.1.  Un/EDIFACT  standards  are 
published  periodically  with  revisions 
and  updates,  and  standards  included  in 
a  publication  may  have  one  of  two 
possible  statuses: 

(1)  Status  1.  approved  for  trial  use.  A 
set  of  status  1  messages  and  directories 
is  typically  published  yearly.  The  most 
recent  set.  identified  as  UN/EDIFACT 
Draft  Messages  and  Directories.  Version 
D94.B.  was  published  in  October  1994. 

(2)  Status  2.  fully  approved  by  UN/ 
ECE/WP.4.  These  may  be  referred  to  as 
the  UN  Trade  Data  Interchange 
Directory  (UNTDID). 

Version  S93.A  was  approved  in 
March  1994.  and  Version  S95.A  is 
expected  in  September  1995. 

10.3.2.  The  D94.B  Status  1  Draft 
Messages  and  Directories  include  the 
following: 

Uniform  Rules  of  Conduct  for 
Interchange  of  Trade  Data  by 
Teletransmission  (UNCID); 

UN/EDIFACT  Terminology; 

United  National  Rules  for  EDIFACT 

United  Nationals  Directories  for 
EDIFACT 

75  Messages  of  Status  1 

The  United  Nations  Rules  for 
EDIFACT  include  sections  on 
establishment  of  United  Nations 
standard  message  types  (UNSMs), 
syntax  rules  (see  Subsection  10.3.4). 
syntax  implementation  guidelines, 
message  design  guidelines,  and  general 
introduction  for  UNSM  descriptions. 
The  United  Nations  Directories  for 
EDIFACT  include  the  standard  message 
type  directory,  message,  frameworks, 
segment  directory,  composite  data 
element  directory,  data  element 
directory,  and  code  lists. 

10.3.3.  The  S93.A  Status  2  Messages 
and  Directories  (UNTDID)  includes  the 
same  types  of  information  provided  in 
D94.B.  excepting  that  approved 
messages  of  Status  2  instead  of  Status  1 
are  listed.  Forty-two  messages  of  Status 
2  are  spiecified. 

10.3.4.  A  foundation  standard  used  in 
UN/EDIFACT  is  approved  by  the 
International  Organization  for 
Standardization  (ISO):  it  is  entitled  ISO 
9735— UN/EDIFACT  Application  Level 


Syntax  Rules.  There  are  several 
versions:  Version  1  (1988).  Version  2 
(1990).  and  Version  3  (Version  2  with 
Amendment  1  of  December.  1992). 
Version  3  is  included  in  D94.B.  Version 
4  is  expected  in  March.  1995. 

11.  Implementation. 

11.1  Schedule  for  Adoption.  FIPS 
PUB  161  was  effective  on  September  30. 
1991.  Federal  agencies  that  are  not  using 
EDI  for  subject  matter  for  which  Xl2  or 
UN/EDIFACT  standards  have  been 
approved  and  issued  shall  utilize  only 
those  standards  in  EDI  systems  that  they 
procure  or  develop,  subject  to  the 
qualifications  of  Subsections  11.3.  11.4 
and  11.5.  Agencies  already  using  those 
standards  continue  to  do  so.  Agencies 
that  were  using  industry-specific 
standards  for  EDI  on  September  30. 
1991  shall  be  governed  by  Subsection 
11.6. 

11.2.  Acceptance  of  UN/EDIFACT.  In 
January  1995.  ASC  Xl2.  by  a  vote  of  its 
membership,  approved  the  ASC  XI 2 
Plan  for  Technical  Migration  To  And 
Administrative  Alignment  with  UN/ 
EDIFACT.  This  plan  was  modified  at  the 
February  1995  plenary  meeting  of  ASC 
Xl2.  Key  features  of  the  modified 
Alignment  Plan  are: 

(1)  Draft  standards  based  on  Xl2 
syntax  or  on  UN/EDIFACT  syntax  may 
hie  submitted  by  ASC  Xl2  for  processing 
as  ANSs. 

(2)  X12  Release  003070  shall  form  the 
basis  of  Version  4  of  draft  proposed  Xl2 
American  National  Standards  (ANSs). 

(3)  After  the  release  of  Version  4.  ASC 
Xl2  shall  continue  for  a  period  of  time, 
in  accordance  with  the  plan,  to  develop, 
maintain,  approve  and  publish  X12- 
syntax  transaction  sets  and  supporting 
documents. 

(4)  An  ASC  X12  ballot  shall  be 
conducted  in  1998  to  determine  if  X12- 
syntax  transaction  set  development 
should  be  terminated.  If  the  ballot  for 
termination  is  not  approved,  a  three- 
year  repeating  cycle  shall  occur 
thereafter,  until  no  new  xl2-syntax 
transaction  sets  are  being  developed. 

11.3.  Selection  of  X12  or  UN/ 
EDIFACT.  XI 2  and  UN/EDIFACT  are 
separate  although  similar,  families  of 
standards.  The  existence  of  one  does  not 
preclude  the  other,  and  equivalent 
functionality  may  be  obtained  in  either 
system.  Software  that  assembles  and 
disassembles  messages  and  transaction 
sets  called  translation  software,  is 
available  for  both  systems,  often  in  the 
same  package. 

In  selecting  a  family  of  standards, 
agencies  should  attempt  to  maximize 
economy  and  efficiency  and  to 
minimize  the  costs  imposed  on  U.S. 
businesses. 
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11.3.1.  For  domestic  interchanges, 
agencies  may  use,  at  this  time,  standards 
employing  either  XI 2  or  UN/EDIFACT 
syntax  or  both.  Selection  of  syntax  for 
an  interchange  shall  take  into  account 
the  prevailing  syntax  used  in  the 
industry  of  the  interchange  partner. 
However,  standards  using  UN/EDIFACT 
syntax  shall  be  employed  for  new  or 
signififcantly  upgraded  interchanges  in 
the  absence  of  demonstrably  higher 
costs,  or  at  the  request  of  interchange 
partners  providing  a  significant  frartion 
of  interchange  traffic.  Continued  long- 
term  use  and  maintenance  of  dual 
standards  is  unacceptabiy  inefficient. 

11  3.2.  For  internal  interchanges, 
migration  lo  standards  using  UN/ 
EDIFACT  syntax  shall  commence  at  this 
time  if  that  syntax  is  not  cnirrently  bein]^ 
useti.  A  timetable  for  conversion  to  UN/ 
EDIFACT  of  existing  international 
implementations  shall  be  set  as 
applicable  standards  and  software 
becomes  available.  New  or  significantly 
upgraded  interchanges  shall  employ 
only  standards  using  UN/EDIFACT 
syntax. 

11.4.  Use  of  Draft  Standard v  Both 
Xl2-syntax  and  EDIFACT-syntax 
standards  approved  and  published  by 
A.SC  X12,  if  not  approved  at  a  higher 
level  are  designated  DSTUs  for  purposes 
of  this  FIFS  PUB.  Federal  agencies  shall 
use  only  the  following  two  type  of 
standards  for  EDI  implementations:  (1) 
Draft  standards,  i.e..  UN/EDiFACT 
Status  1  standards  or  STUs  from  ASC 
X12,  or  (2)  full  standards,  i.e.,  UN/ 
EDIFACT  Status  2  standards  or  ANSs 
submitted  by  ASC  Xl2.  Industry 
practice  is  to  use  draft  standards;  these 
represent  the  latest  consensus  and  are 
available  sooner  than  the  corresponding 
full  standards.  Coi\sequently,  draft 
standards  are  preferred  for  use  over  tuli 
standards. 

11.5.  Age-Limitations  on  Ac<3eptable 
Standards.  Agencies,  in  their 
agreements  with  interchange  partners, 
may  not  use  any  version  of  an 
acceptable  standard  specified  in 
Subsections  11.3  and  11.4  that  is  more 
than  four  years  old,  unless  it  is  the  n>o$t 
recent  version.  Any  version  of  an  ISO 
standard  may  be  used,  e.g.,  ISO  9735, 
subject  to  the  same  age-limitation. 

11.6.  Continued  Use  of  EDI  Industry 
Standards.  Federal  agencies  using 
industry-specific  EDI  standards  on 
September  30,  1991  may  ccntinue  to  use 
those  standards  for  five  years  from  that 
date.  However,  such  agencies  shall, 
without  delay,  submit  their 
standardization  requirements  as 
indicated  in  Subsections  9.2.2  and  9.2.3. 
Industry-speriftc  EDI  standards  may  be 
used  be>'ond  five  years  only  if  no 
equivalent  XI 2  or  UN/EDIFACT      . 


standards,  as  appropriate,  have  b««n 
approved  and  issued  by  September  30. 
1995.  If  an  equivalent  Xl2  DSTU  or  UN/ 
EDIFACT  Status  1  standard,  as 
appropriate,  is  approved  and  issued 
after  September  30,  1995,  Federal 
agencies  using  an  industry-specific 
standard  shall  have-one  year  to  i;onvert, 
following  the  first  publication  ol  the 
approved  standard.  Implement.ition 
shall  be  consistent  w  ith  the 
requirements  of  Subsections  11.3  and 
11.4. 

11.7.  Security  and  Authentication. 
Agencies  shall  employ  risk  management 
techniques  to  determine  the  appropriate 
mix  of  security  controls  needed  to 
protect  specific  data  and  s\-stems.  The 
selection  of  controls  shall  take  into 
accx)unt  procedures  required  uncier 
applicable  laws  and  regulatioms. 

Optional  tools  and  techniques  for 
implementation  of  security  and 
authentication  may  be  provided  Ij\  ASC 
XI 2  and  UN/ECEAVP.4  for  use  in' 
connection  with  their  respective 
families  of  standards.  Agencies  inay 
utilize  these  tools  and  techjiiques,  and/ 
or  they  may  utilize  other  n>ethods  in 
systems  supporting  the  EDI  data 
interchange.  Methods  and  procedures 
implemented  shall  be  f»nsistent  with 
applicable  FIPS  PUBS  and  guidancK 
documents  issued  by  NIST. 

1 2.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  1  he  head 
of  such  agency  may  redclegatc  such 
authority  only  to  a  senior  officiai 
designated  pursuant  to  se«lion  3.'>06(b) 
ofTitle44,  U.S.Code. 

Waivers  sliall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  opierator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  t.'ie 
iuforniation  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  beads  mav 
approve  waivers  only  by  a  vrritten 
decision  which  explaiits  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  In.stitute  of 
Standards  and  Technology:  Attn:  FIPS 
Waiver  Decisions.  Technokigy  Building, 
Room  B-154;  Gaithersburx.  MU  20899. 


In  addition,  notice  of  each  waiver 
granted  and  «iach  delegation  of  aiitotwiiy 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  oa 
Govern iiwnt  Reform  and  Oversight  ol 
the  House  olRepresenlati\-es and  the 
Committee  on  Governmental  Affain.  ol 
the  Senate  and  ^hall  be  published 
promptly  in  the  Federal  R<;gisler. 

When  the  determir»tinn  on  a  watxi'r 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notuj-  ol 
the  waiver  determination  must  be 
published  in  the  Commerce  Busnn-hs 
Daily  as  part  of  the  notice  of  solicitation 
for  officers  of  an  acquisition  or.  if  the 
waiver  determination  is  made  after  that 
notice  is  put>lished,  by  amendm<>nt  to 
such  notice. 

A  copy  of  the  waiver,  any  sup}>or>irtg 
documents,  the  document  approvii>^  the 
waiver  and  any  supporting  and 
.->cct)mpanying  documents,  with  sm  h 
deletions  as  the  agency  is  authonzi-d 
and  decides  to  make  under  5  U.S.C  se»-. 
552(b).  shall  be  part  of  the  profiiiremeni 
documentation  and  retainoid  by  the 
agencv. 

13.  Where  to  Obtain  Copies  ot  .MST 
Pul)lic:atio.is  (xipies  of  this  publi(.atiun 
and  NI.ST  publications  referenoHi  sn 
Seclion  h  are  for  sale  by  the  National 
Technical  Information  Service  (NTIS). 
L.S  Department  of  Commerce. 
Springfield.  VA  22161;  phone  (7»:i) 
487-46.'">0.  When  ordering  tliis 
publication,  refer  to  Federal  information 
Pro<;essing  Standards  Publication  lb  1-2 
(FIPSPUBlfil-2),  the  title.  Payment  may 
be  made  by  check,  money,  or  NTLS 
deposit  account. 

iFK  D()(    <)=1-8(K>8  FiU^  3-31-«»5;  l|-4S  «fj4 
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Nationat  Oceanic  and  AtmospherK: 
Administration 

[I.D.  032395B) 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheriv*. 

Service  (NMFS).  National  Oceanii  riiul 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  Amendment  1  to 

Permit  895  (P504D). 


Nolice  is  hereby  gi'.'en  that  on  Maixii 
28.  1995.  as  authorized  by  the 
provisions  of  the  Endangered  Species 
.\i\  of  1973  (ESA)  (If,  U.S  C.  1531-154.-?) 
and  the  N.MFS  n-gulations  governing 
listed  fish  and  wildlife  permits  (SOdFK 
parts  217-222).  NMFS  issued 
Amendment   1  to  Permit  Number  895 
held  \ys  the  Army  Corps  of  Engineers 
(F.i()4b).  to  transport  hsieil  Snake  Rwrt 


Application  Control  Structure  X12.6 


9735— UN/EDIFACT  Application  Level      businesses. 
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Chinook  and  sockeye  salmon  below  the 
Bonneville  Dam,  subject  to  certain 
conditions  set  forth  therein. 

This  Amendment  is  being  issued  to 
conform  to  guidelines  in  the 
Reinitiation  of  Consultation  on  1994- 
1998  Operation  of  the  Federal  Columbia 
River  Power  System  and  Juvenile 
Transportation  Program  in  1995  and 
Future  Years  (FCRPS).  All 
transportation  activities  conducted 
under  this  permit  must  comply  with  the 
guidelines  of  the  FCRPS. 

Issuance  of  this  Amendment,  as 
required  by  the  ESA.  was  based  on  a 
Tmding  that  such  permit:  (1)  Was 
applied  for  in  good  faith:  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  which  are  the  subject  of  the 
permit;  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  This  Amendment 
was  also  issued  in  accordance  with  and 
is  subject  to  parts  217-222  of  Title  50 
CFR.  the  NMFS  regulations  governing 
listed  species  permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
1335  East-West  Highway.  Silver  Spring, 
MD  20910-3226  (301-713-1401);  and 

Environmental  and  Technical 
Services  Division,  NMFS,  NOAA.  911 
North  East  11th  Ave.,  Room  620, 
Portland,  OR  97232  (503-230-5400). 

Dated:  March  28. 1995. 
Robert  C  Ziobro, 

Acting  Chief,  Endangitred  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-8059  Filed  3-31-95:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Government  Owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street.  Arlington,  Virginia 


22217-5660  and  must  include  the 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research.  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-^001. 

Patent  Application  Serial  No.  08/ 
080.418:  Thermal  Insulation  of  Wet 
Shielded  Metal  Arc  Welds;  filed  18  June 
1993. 

Dated:  March  27.  1995 
M.D.  Schetzsle 

U.  MOC.  USSR.  Alternate  Federal  Register 

Liaison  Officer 

IFR  Doc.  95-8057  Filed  3-31-95:  845  ami 
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Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Station, 
Long  Beach,  CA  (Los  Angeles  Parcels) 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  established  to 
plan  the  reuse  of  the  former  Naval 
Station,  Long  Beach,  CA,  (Los  Angeles 
Parcels),  the  surplus  property  that  is 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authorities  to  proceed  under  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command.  200  Stovall  Street, 
Alexandria.  VA  22332-2300,  telephone 
(703)  325-0474,  or  Ms.  Kimberly  Kesler, 
Base  Closure  Manager,  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1420  Kettner  Blvd.,  Suite 
507,  San  Diego,  CA  92101-2404. 
telephone  (fil9)  556-0771.  For  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e., 
acreage,  floor  plans,  condition,  exact 
street  address,  etc.),  contact  Lieutenant 
Commander  Kevin  Barre,  Base 
Transition  Coordinator,  Long  Beach 
Naval  Shipyard,  Building  5,  Long 
Beach.  CA  90822-5080.  telephone  (310) 
547-6875. 

SUPPLEMENTARY  INFORMATION:  In  1991. 
the  Naval  Station.  Long  Beach.  CA.  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  Public  Law  101-510,  as 
amended.  On  October  8,  1993,  and  April 
21,  1994,  respectively,  the  Taper 


Avenue  housing  site  and  the  Seaside 
Avenue  parcel,  both  of  which  are 
described  below.  v»*re  declared  surplus 
to  the  federal  government  and  available 
for  use  by  (a)  non-federal  public 
agencies  pursuant  to  various  statutes 
which  authorize  conveyance  of  surplus 
properties,  and  (b)  homeless  providers 
pursuant  to  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421)  was  signed  into  law. 
Section  2  of  the  Act  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  19,  1994.  the 
City  of  Los  Angeles  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  former  Naval 
Station,  Long  Beach,  (Los  Angeles 
Parcels),  is  published  in  the  Federal 
Register: 

Redevelopment  Authorities 

The  redevelopment  authority  for  the 
Taper  Avenue  housing  and  the  Seaside 
Avenue  parcel  at  the  former  Naval 
Station,  Long  Beach,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  City  of 
Los  Angeles.  The  City  has  established  a 
local  community  advisory  committee  to 
provide  recommendations  to  the  City 
concerning  the  redevelopment  plan. 
This  committee  is  knovm  as  the  "San 
Pedro  Area  Reuse  Committee  (SPARC)." 
A  cross  section  of  community  interests 
is  represented  on  the  committee.  Day-to- 
day operations  of  the  committee  are 
.handled  by  Ms.  Nancy  Scrivner.  The 
address  of  the  committee  is  Los  Angeles 


City  Planning  Dept..  Community 
Planning  Bureau,  221  S.  Figueroa  Street, 
Room  310.  Los  Angeles,  CA  90012, 
telephone  (213)  485-6047  and  facsimile 
(213) 485-8005. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  former  Naval 
Station,  Long  Beach,  CA.  (Los  Angeles 
Parcels)  that  were  declared  surplus  to 
the  federal  government  on  October  8. 
1993.  and  April  21.  1994. 

Land 

Approximately  27  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Taper  Avenue  housing  of  the  former 
Naval  Station,  Long  Beach,  located  in 
the  City  of  Los  Angeles,  Los  Angeles 
County.  This  area  is  currently  available. 

Approximately  14  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Seaside  Avenue  parcel  of  the  former 
Naval  Station.  Long  Beach,  located  in 
the  City  of  Los  Angeles,  Los  Angeles 
County.  It  is  anticipated  that  this  area 
will  be  available  in  August  1997  upon 
expiration  of  a  proposed  interim  lease. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  at  Taper  Avenue 
housing  which  are  currently  available. 
Property  numbers  are  available  on 
request. 
— Family  housing  units  (24  duplex  and 

23  quadplex  structures  with  140 

individual  housing  units).  Comments: 

Approx.  187,380  square  feet.  All  units 

are  vacant. 
—Vehicle  carports  (16  structures  with 

140  spaces).  Comments:  Approx. 

22,304  square  feet. 
— Children's  play  yards  (3  structures). 

The  following  is  a  summary  of  the 
facilities  located  on  the  Seaside  Avenue 
parcel.  It  is  anticipated  that  this  area 
will  be  available  in  August  1997  upon 
expiration  of  a  proposed  interim  lease. 
Property  numbers  are  available  on 
request. 
— Storage  sheds  (2  structures). 

Comments:  Approx.  1.815  square  feet. 
—Administrative  offices  (2  structures). 

Comments:  Approx.  1040  square  feet. 
—Truck  scale  (1  structure). 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  m  the  vicinity  of  the  former 


Naval  Station,  Long  Beach,  may  .submit 
to  said  redevelopment  authorities  (City 
of  Los  Angeles)  a  notice  of  interest,  of 
such  governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  paragraphs  7(C)  and 
(D)  of  said  section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Los  Angeles  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  section  2(e)(6)  of  the 
^Base  Closure  Community 
Redevelopment  and  Homeless 
A.ssistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  City  of  Los  Angeles  elected  to 
proceed  under  the  new  statute,  i.e., 
December  19,  1994. 

D.itcd:  March  28.  1995. 

M.D.  Schetzsle, 

LT.  lAGC.  USMR.  Alternate  Federal  Rf-gister 
Liaison  Officer. 
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Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Station, 
New  York,  Staten  Island,  NY  (off-site 
components) 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  certain 
off-site  components  of  the  Naval 
Station.  New  York,  Staten  Island.  NY, 
known  as  the  Front  Street  properties, 
the  surplus  property  that  is  located  at 
that  base  closure  site,  and  the  timely 
election  by  the  redevelopment  authority 
to  proceed  under  new  procedures  set 
forth  in  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

J.  Kane,  Deputy  Division  Director. 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command.  200  Stovall  Street, 
Alexandria,  VA  22332-2300.  telephone 
(703)  325-0474,  or  Marian  E. 
DiGiamarino,  Special  Assistant  for  Real 
Estate,  Base  Closure  Team,  Northern 
Division.  Naval  Facilities  Engineering 


Commai.d.  10  Industrial  Highway.  .Mail 
Stop  #82,  Lester,  PA  191 13-2090. 
telephone  (610)  595-0762.  For  detailed 
information  regarding  partir.lar 
properties  identified  in  this  Notice  (i.e.. 
acreage,  fioor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact 
Lieutenant  Commander  R.M.  Pondelick, 
Caretaker  Site  Office,  Naval  Station, 
New  York,  109  Mont  Sec  Avenue, 
Staten  Island,  NY  1030.5-5015, 
telephone  (718)  816-1111. 

SUPPLEMENTARY  INFORMATION:  In  199.3, 
the  Naval  Station,  New  York,  Staten 
Island,  NY,  was  designated  for  closure 
pursuant  to  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  Pub.  L. 
101-510,  as  amended.  Pursuant  to  this 
designation,  certain  off-site  components 
at  this  installation  were  on  January  31, 
1995,  declared  surplus  to  the  federal 
government  and  available  for  use  bv  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  projserty  for  public 
projects,  and  (h)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411).  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  A(.t  of  1994  (Pub. 
L.  103—421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  autliority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  20,  1994,  the 
City  of  New  ^'ork.  NY,  submitted  a 
timely  request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  a.s 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Station. 
New  York.  Staten  Island.  NY,  is 
published  in  the  Federal  Register. 
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Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Station.  New  York.  Staten  Islaiid. 
NY,  for  purposes  of  implementing  the 
provisions  of  the  Defen.se  Base  Closure 
and  Realignment  Act  of  1990.  as 
amended,  is  the  City  of  New  York, 
acting  by  and  through  its  Mayor. 
Rudolph  W  Giuliani.  The  City  of  New 
York  has  designated  the  Nevv  York  City 
Economic  Development  Corporation 
(NYEDC).  Christopher  O.  Ward.  Senior 
Vice  President,  to  serve  as  the  City's 
representative  for  all  purjjoses  related  to 
the  Front  Street  properties.  For  further 
information  contact  Mr.  Christopher  O. 
Ward  at  the  NYEDC.  110  William  Street, 
New  York.  NY  10038.  telephone  (212) 
312-3852  and  facsimile  (212)  312-3916. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  off- 
site  Front  Street  properties  at  the  Naval 
Station.  New  York.  Staten  Island.  NY. 
that  were  declared  surplus  to  the  federal 
government  on  fanuary  31.  1995, 

Land 

Approximately  0.725  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  U.S.  Naval  Station.  New 
York.  Staten  Island,  in  the  Borough  of 
Staten  Island.  Richmond  C^junty,  City 
and  State  of  New  York. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  ahove  described 
land  which  are  presently  available.  The 
station  closed  on  August  31,  1994. 
—Parcel  2,  Sand  Street  near  Front  Street 

(Block  490,  Lot  24),  0.069  acres  of 

vacant  land. 
—Parcel  15,  44  Canal  Street  (Block  494, 

Lot  18),  0.063  acres  of  land  improved 

with  a  two-story  garage. 
—Parcel  16.  42  Canal  Street  (Blo<:k  494. 

Lot  19).  0.056  acres  of  land  improved 

with  a  one-story  garage. 
—Parcel  17.  36  Canal  Street  (Block  494, 

Lot  21).  0.116  acres  of  land  improved 

with  a  one-story  garage. 
-Parcel  19.  150  Front  Street  (Block  494. 

Lot  30),  0.421  acres  of  land  improved 

with  a  one-story  industrial  building. 

Parcels  15,  16,  17.  and  19  are 
contiguous. 

Expressions  of  Interest  « 

Pursuant  to  paragraph  7(C)  of  section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interasted  parties 
located  in  the  vicinity  of  the  Naval 


Station,  New  York.  Staten  Island,  shall 
submit  to  the  redevelopment  authority 
(City  of  New  York)  a  notice  of  interest, 
of  such  goveniments,  representatives, 
and  parties  in  the  above  described 
surplus  property,  or  any  portion  thereof. 
A  notice  of  interest  shall  describe  the 
need  of  the  government,  representative, 
or  party  concerned  for  the  desired 
surplus  property.  Pursuant  to 
paragraphs  7  (C)  and  (D)  of  Section 
2905(b).  the  redevelopment  authority 
shall  assist  interested  parties  in 
evaluating  the  surplus  property  for  the 
intended  use  and  publish  in  a 
newspaper  of  general  circulation  in  New 
York,  NY.  the  date  by  which 
expressions  of  interest  must  be 
submitted.  Under  section  2(e)(6)  of  the 
Ba.se  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  frora  the  date 
the  City  of  New  York  elected  to  proceed 
under  the  new  statute,  i.e..  December 
20.  1994. 

Dated:  March  28.  1995 
M.D.  Sclietzsle. 

LT.  lAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 
|FR  Doc.  95-8064  Filed  3-31-95;  8:45  ami 
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Community  Redevelopment  Authority 

and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Realignment:  Naval  Air 
Warfare  Center,  Aircraft  Division, 
Warminster,  PA 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Air  Warfare  Center.  Aircraft 
Division.  Warminster.  PA,  the  surplus 
property  that  is  located  at  that  base 
closure  site,  and  the  timely  election  by 
the  redevelopment  authority  to  proceed 
under  new  procedures  set  forth  in  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
|.  Kane.  Deputy  Division  Director. 
Department  of  the  N.ivy.  Real  Estate 
Operations.  Naval  Facilities  Engir>eering 
Command.  200  Stovall  Street. 
Alexandria.  VA  22332-2300.  telephone 
(703)  325-0474.  or  Marian  E. 
DiCiamarino.  Special  Assistant  for  Real 
Estate.  Base  Closure  Team.  Northern 
Division.  Naval  Facilities  Engineering 


Conmiand.  10  Industrial  Highway.  Mail 
Slop  #82.  Lester.  PA  191 13-2090. . 
telephone  (610)  59.5-0762.  For  detailed 
information  regarding  particular 
properties  identiHed  in  this  Notice  (i.e.. 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact  Joseph 
P.  Cody,  Base  Transition  Coordinator, 
Naval  Air  Warfare  Center,  Aircraft 
Division.  Street  and  Jacksonville  Roads. 
Warminster.  PA  18974-5000.  telephone 
(215)441-3444. 

SUPPLEMENTARY  INFORMATION:  In  1991. 
the  Naval  Air  Warfare  Center.  Aircraft 
Division,  Warminster,  PA  was 
designated  for  realignment  pursuant  to 
the  E)efense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended. 

Pursuant  to  this  designation,  the 
excess  land  end  facilities  at  this 
installation  were  on  fanuary  31,  1995, 
declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
I,.  103—421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  Det;ember  14.  1994,  the 
Bucks  County  (Commonwealth  of 
Pennsylvania)  Board  of  Commissioners 
submitted  a  timely  request  to  proceed 
under  the  new  procedures.  Accordingly, 
this  notice  of  information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  informatioa  regarding  the 
surplus  property  at  the  Naval  Air 
Warfare  Center,  Aircraft  Division. 


Warminster,  PA,  is  published  in  the 
Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Air  Warfare  Center,  Aircraft 
Division,  Warminster,  PA.  for  purposes 
of  implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  Federal 
Lands  Reuse  Authority  of  Bucks  County 
(FLRA-BC).  A  cross  section  of 
community  interests  is  represented  on 
the  FLRA-BC.  Chairman  of  the  FLRA- 
BC  is  Robert  Finley.  For  further 
information  contact  Ms.  Sheila  Bass, 
Acting  Administrator,  Federal  Lands 
Reuse  Authority  of  Bucks  County,  622 
Mary  Street,  Suite  lA,  Warminster.  FA 
18974,  telephone  (215)  957-2310  and 
facsimile  (215)  957-2322. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Air  Warfare 
Center,  Aircraft  Division,  Warminster, 
PA,  that  were  declared  surplus  to  the 
federal  government  on  January  31.  1995. 

Land 

Approximately  727  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
U.S.  Naval  Air  Warfare  Center.  -Aircraft 
Division,  Warminster,  in  Warminster 
Township,  Nmrthampton  Township,  and 
Ivyland  Borough.  County  of  Bucks.  P.A. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  in  March  1997  unless 
otherwise  indicated.  Property  numbers 
are  available  on  request. 
— Administrative/office/laboratory/ 

communication/miscellaneous 

facilities  (5  structures).  Comments: 

Approx.  1,011,872  square  feet. 
— Aircraft  operations/maintenance/ 

support  facilities  (8  structures). 

Comments:  Approx.  126,781  square 

feet. 
— Ammunition  storage  facilities  (4 

structures).  Comments:  Approx.  996 

square  feet. 
— Bachelor  quarters  housing  (1 

structure).  Comments:  Approx.  31.94.b 

square  feet. 
— Community  facilities  (7  structures). 

Comments:  Approx.  4.501  square  feet. 
— Family  housing  units  (2  single  family 

structures  and  1  detached  garage). 

Comments:  Approx.  14.250  square 

feet. 
— Fuel  storage  facilities  (13  structures). 

Comments:  Approx.  678  square  feet  in 

2  structures  and  approx.  98.594  gallon 

storage  capacity  in  other  11 

structures. 


— Hazardous  storage  facilities  (3 

structures).  Comments:  Approx.  9,865 

square  feet. 
— Maintenance  facilities  (1  structure). 

Comments:  Approx.  720  square  feet. 
— Medical  clinic  facilities  (1  structure). 

Comments:  Approx.  5.335  square  feet. 
— Miscellaneous  facilities  (9  structures). 

Comments:  Measuring  systems  vary. 

Pedestrian  bridges,  flag  poles,  fencing. 

etc. 
— Open  storage  area.  Comments: 

Approx.  1,698  square  yards. 
— Paved  areas.  Comments:  Approx. 

557,160  square  yards.  Roads,  parking 

areas,  sidewalks,  aprons,  runways, 

taxiways,  etc. 
— Railroad  trackage.  Comments: 

Approx.  0.10  mile. 
— Recreational  facilities  (16  structures). 

Comments:  Approx.  88,267  square 

feet,  includes  hobby  shop,  clubs, 

picnic  pavilions,  outdoor  swimming 

pool,  playing  courts,  playing  fields, 

etc. 
— Utilities.  Comments:  Measuring 

systems  vary.  Telephone,  electric, 

steam,  sewage,  storm  sewer,  water, 

and  gas. 
— Warehouse/storage  facilities  (5 

structures).  Comments:  .Approx. 

12,229  square  feet. 

Expressions  oflnterest 

Pursuant  to  paragraph  7(C)  of  section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
.-Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  .•Air 
Warfare  Center,  Aircraft  Division. 
Warminster,  shall  submit  to  the 
redevelopment  authority  (FLR.-\-BC)  a 
notice  of  interest,  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)"of  section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Bucks  County,  PA,  the 
date  by  which  expressions  of  interest 
must  be  submitted.  Under  section 
2(e)(6)  of  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Bucks  Countv  Board  of 


Commissioners  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
14, 1994, 

Dated  March  28. 1995. 

M.  D.  Schetzsle. 

LT.  lACC.  USSR.  Alternate  Federal  RegL^ler 
Liaison  Officer. 
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Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Reserve 
Center,  Staunton,  VA 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Reserve  Center,  Staunton,  V.A.  the 
surplus  property  that  is  located  at  that 
base  closure  site,  and  the  timely  election 
by  the  redevelopment  authority  to 
proceed  under  new  procedures  set  forth 
in  the  Base  Closure  Community 
Redevelopment  and  Homeless 
.Assistance  .Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
].  Kane,  Deputy  Division  Director. 
Department  of  the  Navy.  Real  Estate 
Operations,  .\aval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria.  V.\  22332-2300.  telephone 
(703)  325-0474.  or  Patricia  M.  Hankins, 
Realty  Specialist.  Operations  Bran(  h  A 
(Code  241PH),  Real  Estate  Division. 
.Atlantic  Division.  Naval  Facilities 
Engineering  Command.  1510  Gilbert 
Street,  Norfolk,  VA  2351 1-2699. 
telephone  (H04)  322-4928. 
SUPPLEMENTARY  INFORMATION:  In  1993. 
the  .N'aval  Reserve  Center,  Staunton.  \'A, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  .Act  of  1990.  Public  Law 
101-510.  as  amended.  Pursuant  to  this 
designation,  the  land  and  facility  at  this 
installation  were  on  September  1.  1994. 
declared  surplus  to  the  federal 
government  and  available  for  use  by  Ij) 
non-federal  public  agent  ies  pursuaiii  to 
various  statutes  which  authorize 
(  onveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
i^roups  pursuant  to  the  Stewart  B. 
McKinnev  Homeless  .Assistance  .Ai !  ;42 
U.S.C.  11411).  as  amended. 

Election  to  Proceed  I'nder  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  .Assistant  e  .Ai  t  of  1994  (P....     ■ 
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L.  103-421)  was  signed  into  low. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  rlosure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
reque.sts  are  made  for  future  ums  of  the 
property  by  homeless  assi.stam^e 
providers  and  non-federal  public ' 
agencies.  On  December  21.  1994,  the 
City  of  Staunton.  VA.  submitted  a 
timely  request  to  proceed  under  the  new- 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
rtdevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Reserve 
Center.  Staunton,  VA.  is  published  in 
the  Federal  Register. 

Redevelopoient  Authority 

The  redevelopment  authority  for  the 
Naval  Reserve  Center.  Staunton,  VA,  for 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990.  as 
amended,  is  the  City  of  Staunton,  VA 
Day-to-day  operations  of  the  City  of 
Staunton.  VA  redevelopment  authority 
are  handled  by  a  professional  staff.  For 
further  information  contact  Ms.  Sharon 
Angle,  Director  of  Planning.  Department 
of  Planning,  City  of  Staunton.  P.O.  Box 
58.  Staunton,  VA  24402.  telephone  (703) 
332-3862  and  facsimile  (703)  332-3807 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Reserve 
Center.  Staunton.  VA.  that  were 
declared  surplus  to  the  federal 
government  on  September  1.  1994 

Land 

Approximately  0.57  acres  of  improved 
fee  simple  land  on  the  corner  of  Liberty 
Street  and  Nelson  Street  known  as  the 
Naval  Reserve  Center  Staunton.  City  of 
Staunton,  VA.  One  building  ai^d  parking 
for  39  vehicles  are  located  on  the  land. 

Building 

The  following  details  tiie  fa<:ility 
located  on  the  above  descxilwd  land 
The  facility  operationally  closed  on  June 
30,  1994.  The  property  number  is 
available  on  request. 


— Administration/training  building. 
Comments:  The  building  is  a  former 
church  whi(Ji  consi.sts  of  a  9.306 
square  foot  main  building  and  5,154 
square  foot  attached  addition  for  a 
total  size  of  14.460  square  feet.  The 
main  building  has  two  stories  with  a 
basement  and  the  addition  is  two 
story. 

F.xpressions  oflnteresl 

Pursuant  to  paragraph  7(C)  of  set,tion 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Reserve  Center,  Staunton,  shall  submit 
to  the  redevelopment  authority  (City  of 
Staunton)  a  notice  of  interest,  of  such 
governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  u.se 
and  publish  in  a  newspaper  of  general 
circulation  in  Staunton.  VA.  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  City  of  Staunton  Redevelopment 
Authority  elected  to  proceed  under  the 
new  statute,  i.e..  December  21.  1994. 

Dated:  Man  h  28,  1995. 
M.D.  Schetzxie. 

LT.  lACC.  L'SNR.  Alternutf'  FeHt-nilRffiistfr 
Liaison  OfBcnr. 
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Record  of  Decision  to  Dispose  Sotid 
Waste  Generated  at  Marine  Corps 
Base,  Camp  Lejeune,  NC 

Pursuant  to  section  102(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  the  Department 
of  the  Navy  announces  its  decision  to 
dispo.se  non-hazardous  .solid  waste 
generated  at  Marine  Corps  Base  (MCB). 
Camp  Lejeune.  North  Carolina  at  an  on- 
base  facility  that  will  comply  with  state 


and  Federal  Resource  Conservation 
Ret  overy  Ai.t  (RCR.M  Subtitle  D 
regulations  on  solid  waste  disposal  The 
new  facility  will  be  a  multi-celled, 
double  lined  landfill  with  leotiiate 
collection.  The  location  of  the  facilit> 
will  be  a  170  acre  site  located  at  MCB 
Camp  Lejejine  along  the  east  side  of 
Piney  Greeii  Road.  The  paving  of  Piney 
Creei)  Road  and  the  construction  of  an 
entrancf  road,  operations  building  with 
scales,  and  waste  transport  truck  steam 
wash  building  will  provide  the 
necessary  support  facilities  for  the 
landfill.  A  Material  Recovery  Facility  to 
process  and  house  recyclable  solid 
waste,  a  smaller  separate  landfill  for 
disposal  of  non-hazardous  construction 
and  demolition  debris,  and  a 
composting  facility  for  the  proces.sing  of 
yard  waste  will  also  be  constructed  and 
operated  as  funding  becomes  availnWe 

The  landfill  will  be  constructed  and 
o(terated  one  cell  at  a  time  in  order  to 
minimize  operational  cjjsts  and 
maximize  the  ability  to  adjust  landfill 
operations  to  changes  in  regulatory 
requirements.  The  landfill  site  will 
accommodate  multiple  cells  based  on 
projwrted  cell  size  and  regulatory 
requirements. 

Alternatives  evaluated  during  the 
solid  waste  disposal  study  proctrss 
included  no  action:  constr\iction  and 
operation  of  an  on-base  incinerator, 
construction  and  operation  of  an  on- 
base  energy  plant;  and  hauling  solid 
waste  off-base  for  disposal  in  municipal 
or  private  facilities.  Eleven  on-base  sites 
were  evaluated  for  the  placement  of  the 
on-base  alternatives. 

The  no  action  alternative  was  rejected 
early  in  the  study  process  due  to  the 
increased  p>otenfial  for  adverse 
environmental  impacts  from  the 
continued  use  of  an  unlined  landfill  and 
the  violation  of  state  and  Federal  laws 
associated  with  disposal  of  solid  waste 

The  on-base  incinerator  and  waste  to 
tnergy  plant  had  the  highest  capital 
costs  of  the  alternatives  studied.  Except 
for  nir  quality  and  ash  disposal, 
environmental  impacts  would  be  minor 
for  these  alternatives.  Both  air  quality 
and  ash  disposal  would  increase 
operating  cost  of  these  ahematives. 
With  the  continuing  efforts  of  MCB 
Camp  Lejeune  to  reduce  and  recycle  its 
waste  stream,  the  cost  per  ton  to  operate 
these  plants  would  continue  to  incmase. 
The  prospect  of  increasing  annual 
operating  costs,  reduced  waste  streeTni. 
and  the  need  for  a  hazardous  waste 
landfill  for  ash  disposal  significantly 
reduced  the  viability  of  these 
alternatives  and  weighed  heavily  in  the 
elimination  of  these  alternatives  from 
further  consideration. 
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Off-base  alternatives,  such  as  private 
waste  disposal  facilities  and  municipal 
landfills,  were  rejected  due  to  the  long 
hauling  distances  involved,  or  because 
operators  could  not  commit  to  accepting 
MCB  Camp  Lejeune  solid  waste  for  a 
sufficient  period. 

Sites  for  on-base  landfill  and 
associated  construction  were  evaluated 
against  engineering  and  environmental 
criteria  for  suitability.  The  Piney  Green 
Road  site  was  chosen  as  the  pruferred 
site  due  to  ea.se  of  constmction, 
isolation  from  populatiun  centers,  and 
minimization  of  adverse  environmental 
impacts. 

The  operation  of  the  landfill  and 
construction  and  demolition  debris 
waste  landfill  at  the  Piney  Green  Road 
site  will  provide  MCB  Camp  Lejeune 
with  a  system  for  non-hazardous  solid 
waste  di.sposs!.  As  regulatory 
requirements  demand  more  reduction 
and  recycling  of  solid  waste  products, 
the  lifie  of  this  site  will  increa.se  because 
less  material  will  be  placed  in  the 
landfill.  The  extension  of  the  life  of  the 
landftli  cannot  be  calculated  at  this  time 
since  changes  in  laws  and  regulations 
regarding  solid  waste  are  not  known  at 
this  time.  MCB  Camp  Lejeune  current fy 
has  a  program  in  place  for  source 
reduction  of  waste  and  recycling  of 
waste  materials.  The  recycling  of  waste 
materials  could  Include  the  composting 
of  wastewater  sludge  along  with  yard 
waste,  wood  waste,  and  other  .solid 
waste  materials. 

This  action  will  have  no  impart  on 
ambient  air  quality  or  noise  levels.  No 
cultural  resources  listed,  or  determined 
eligible  for  listing,  on  the  National 
Register  of  Historic  Places  will  be 
impacted  by  any  facility  constructed  for 
this  project.  No  impacts  to  state  or 
Federally  listed  endangered  or 
threatened  plant  or  animal  species  are 
expetrtcd  from  constniction  and 
operation  of  the  landfill. 

Specific  measures  will  be  used  to 
control  soil  movement  from 
construction  and  operation  activities. 
These  measures  will  include  fabric  silt 
fencing,  pervio<is  barriers  in  drainage 
ways  to  reduce  runoff  velocities  and 
retain  sediments  on  site,  and  the 
seeding  of  open  areas  when 
construction  activities  have  c-eased  at 
that  location. 

The  terrestrial  habitat  displaced  by 
these  facilibes  is  currently  used  in  pari 
for  training.  No  significant  adverse 
effects  to  environmentally  important 
habitats  will  occur.  These  effecis  have 
t)een  minimized  by  the  siting  dedsion 
made  during  site  evaluation  and  variotis 
studies. 

About  two  acres  of  wetlands  are 
located  on  the  170  acre  site,  any  impact 


to  these  wetbnds  will  not  occur  until 
the  need  arises  to  open  future  cells  of 
the  landfill.  Proper  permits  vwill  be 
obtained  and  mitigation,  as  required. 
will  be  performed  prior  to  disturbing 
these  wetlands. 

The  proposed  action  has  been 
evaluated  with  the  respect  to 
environmental  and  social  impacts,  as 
well  as  access  to  public  information  and 
an  opportunity  for  pnblic  participation 
in  the  NTPA  process  as  required  by 
Executive  Order  12989.  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Popul3tioos."The  laodfiU 
is  consistent  with  the  goals  and 
provisions  of  the  Executive  Order. 

A  Coastal  Consistency  Determination 
was  prepared  for  this  action  and 
concluded  that  the  action  is  being 
conducted  in  a  manner  consistent  with 
the  enforceable  policies  of  the  North 
Carolina  Coastal  Zone  Management 
Plan.  The  North  Carolina  Division  of 
Coastal  Management  concurs  w  ith  this 
determination. 

Preparation  of  the  Environmental 
Impact  Statement  began  with  a  public 
scoping  process  to  identif\'  issues  that 
should  be  addressed  in  the  document. 
Involvement  was  offered  through  a 
public  announcement  of  the  Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement.  This  Notice  was 
published  in  the  Federal  Register  on 
April  29,  1992.  Scoping  letters  were  sent 
to  70  addresses.  The  Notice  was  also 
published  in  the  Jacksonville  Daily 
News  and  the  Wilmington  Star  News  on 
October  11-12,  1992. 

The  Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  on 
October  15,  1993.  This  document  was 
distributed  to  officials  of  Federal,  state, 
and  local  government  agencies,  citizen 
groups  and  associations,  public 
libraries,  and  other  interested  parties. 
The  public  review  period  on  the  Draft 
Environmental  Impact  Statement  was 
from  October  15. 1993  through 
November  29. 1993.  A  public  hearing 
was  held  at  the  Jacksonville  Senior  High 
School,  Jacksomille,  North  Carohna,  on 
November  16, 1993.  A  small  number  of 
comments  were  received  during  the 
comment  period.  The  comments 
centered  on  the  alternative  analysis, 
wetland  impacts,  and  landfill  design. 
These  comments  were  addressed  in  the 
Final  Environmental  impact  Statement. 

The  Notice  of  Availability  of  the  Final 
Environmental  lmpai:t  Statement  was 
published  in  the  Federal  Register  on 
December  16,  1994.  This  document  was 
also  distributed  to  officials  of  Federal, 
state,  and  local  government  agencies. 


citizen  groups  and  associations,  public 

libraries,  and  other  interested  parties. 

The  Department  of  the  Navy  believes 
there  are  no  outstanding  issues  to  be 
resolved  with  respect  to  this  projei-t. 
Questiorw  regarding  the  Environmental 
Impact  Statement  prepared  for  this 
action  may  be  directed  to  Mr.  Robert 
Warren,  Environmental  Management 
Department,  MCB  Camp  Lejeune,  NC 
28542,  telephone  (910}  451-5003. 

Manh  27. 1995. 
Elsi*  L.  Munseil. 

Deputy  Assistant  SeaHary  of  the  .Vff»'v 
I  Environmental  and  Sofetyl 
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CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to. the  provisiorvs  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  A  pp.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  April 
27-28.  1995.  from  9:00  a.m.  to  4:00  p.m.. 
on  each  day  at  4401  Ford  Avenue, 
Alexandria.  Virginia.  These  sessions 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
c:onduct  policy  discussions  to  prepare  a 
final  briefing  on  naval  warfare 
innovations  in  the  areas  of  joint 
operations,  information  warfare,  navql 
doctrine,  and  research  and 
development.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  ot 
national  defense  and  are,  in  fact, 
properiy  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(cMl)  of  title  5,  I'nited  States  Code 

For  further  information  concerning 
this  meeting,  contact;  Timothy  J.  Galpiz^. 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601.  Alexandria.  VA  22302-0268. 
Phone:  (703)  756-1205. 

Dated;  March  28,  1995 

LB.  McNees. 

LCDS.  lACa  VSX.  Federal  Register  Uatsoa 
Offwer. 

IFR  Doc  95-8056  File.d  3-31-95;  «:45  -ml 

BILLING  CODE 


Ml,  lyyi.  ine  propeny  numner  is 
available  on  request. 


L^mp  Leieune.  rNonn  uaroiina  ai  an  on- 
base  farility  that  will  comply  with  state 


eiinunaiion  oi  mese  anernaiives  irom 
further  consideration. 


located  on  the  170  acre  site,  any  impact      state,  and  local  government  a^^Rcies, 


16864 


Federal  Register  /  Vol.  60.  No.  63  /  Monday.  April  3.  1995  /  Notices 


Federal  Register  /  Vol  60.  No.  63  /  Monday.  April  3.  1995  /  Notices 


1686.5 


DEPARTMENT  OF  EDUCATtON 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  17. 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1^00-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 


of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  al.so 
included  as  an  attachment  to  this  notice. 

Ddtod:  March  28.  1995. 
Gloria  Parker. 
Director.  Information  Resources  Group. 

Office  of  Postsecodary  Education 

Type  of  Review:  Expedited 

Title:  Income  Contingent  Repayment 
Plan — Authorization  to  Release 
Information 

Frequency:  Annually 

Affected  Public:  Individual  or 
households 

Peporting  Burden: 
Responses:  300.000 
Burden  Hours:  60,000 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
borrowers  of  defaulted  student  loans 
as  a  repayment  option.  This  form  will 
provide  a  five  year  consent  to  the 
Internal  Revenue  Service  (IRS)  to 
disclose  certain  tax  information  to  the 
Department  of  Education  and  program 
contractors  for  the  purposes  of 
calculating  the  borrower's  monthly 
repayment.  Copies  of  this  instrument 
can  be  obtained  by  calling  (202)  260- 
1837. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  by  April  17,  1995.  An 
expedited  review  is  requested  in  order 
to  meet  the  schedule  of  the  program 
development  process  with  the  IRS. 
Without  this  expedited  review,  the 
.schedule  for  finalized  form  will  be 
delayed  further. 

|FR  Doc.  95-8029  Filed  3-31-95;  8:45  ami 
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Federal  Interagency  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  With  Disabilities 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 
DATE  AND  TIME:  April  20,  1995.  from  1 
p.m.  to  4:30  p.m. 


ADDRESSES:  Hubert  H.  Humphrey 
Building.  Room  703A/727A,  200 
Independence  Avenue  SW., 
Washington,  DC.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3127,  Switzer  Building. 
Washington,  D.C.  20202-2644. 
Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  mav  call  (202)  205- 
8170. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  Individuals  With 
Disabilities  Education  Act,  as  amended 
(20  U.S.C.  1484a).  The  Council  is 
established  to:  (1)  minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  ser\'ices  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
inter\'ention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
ser\ices  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  identify 
areas  of  confiict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  harriers  to 
interagency  programs  and  activities:  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Ser\'ices. 

At  this  meeting  the  FICC  plans  to:  (1) 
update  the  membership  on  the  White  • 
House  Disability  review;  and  (2)  review 
the  early  intervention  and  preschool 
report  from  the  field. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting-materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 


should  contact  theumtaci  person 
named  above  in  advance  of  the  mwfting. 

Summary  minutes  of  the  FK:C 
meetings  will  be  nviintaijted  and 
available  for  public  inspection  at  the 
U.S.  Depaftmeot  of  Education,  600 
Indepeiidence  Avenue,  SW..  Room 
3127.  Switzer  Building.  Wasbiugton, 
D.C.  20202-2644.  from  the.hours  of  9 
a.m.  to  5  p.m..  weekdays,  ex«»pt  FederaF 
holidays. 
Uowari  R.  Mines, 

Acting  Assusiont  Secretary  for  Spetuui 
Education  and  Rehabilitative  Seniceii. 
IFK  D(k:.  95-802.1  Filed  3-.n-9.5;  8:45  aiu| 
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DEPARTMENT  OF  ENERGY 

Envtrormtental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  nteetiog. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site. 

DATE  AND  TIME:  Wednesday.  April  12, 
1995:  5:30  p.m.-lO  p.m. 

ADDRESSES:  Holiday  Inn  Crowne  Plaia. 
4255  South  Paradise  Road.  Las  Ve^^as, 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  DOE,  Nevada 
Operations  Office,  AMEM,  P.O.  Box 
98518,  Las  Vegas.  NV  89193-8518,  ph. 
702-295-0197,  fax  702-295-1810. 
StiPPLEMEMTARV  MFOfMAATION:  Purpose  of 
the  Committee:  The  EM  SSAB  provides 
input  and  recommendations  to  the 
Department  of  Energy  on  Environmental 
Management  strategic  decisions  that 
impact  future  use.  risk  management, 
economii:  development,  and  budget 
prioriti/aiion  activities. 
Tentative  Agenda: 

Wednesday.  April  12.  1995 

5:.30  p.m.— Call  to  Order.  Review  of 
Agenda,  Minutes  Au:eptance. 
Financial  Report,  Correspondem.*, 
Reports  from  Committees,  Delegates 
and  Representatives,  Unfinished 
Business.  New  Business,  Evaluatioti 
of  Board  and  Environmentat 
Restoration  and  Waste.  Management 
Programs.  Annouiicetnents 

10  p.m.  Adjournment. 
If  needed,  time  wilt  be  allotted  after 

public  comments  for  old  business,  aew 


business,  items  added  to  the  agenda. 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  Aprii  12,  1995. 

Public  Participation:  The  meeting  is 
opCT>  to  the  public  Written  statements 
may  he  filed  with  the  Committee  either 
bekkre  or  after  the  meetuig.  individuals 
who  w  i.sh  to  make  oral  statements 
pettaining  to  agenda  items  should 
contact  Kevin  Rohrer's  office  at  the 
address  or  telophoiw  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  ioclude  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  faciKtale  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comme.nt  will 
he  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  oflnformation 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  Manii  29, 
1995. 

Rachel  Murphy  Samiirl. 

Acting  Deputy  AdvKory  Committee 
Management  Officer 

IFR  Doc.  95-8109  Filed  3-31-95:  t:45  ami 
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BonneviUe  Po«v«r  Administration 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement, 
Notice  of  Roodpfain  and  Wetlands 
Involvement  and  Notice  of  Scoping 
Meetings  for  the  Hood  River  Fisheries 
Restoration  Project 

AGEMCY:  Boneville  Power 
Administration  (BP.\),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS). 
and  conduct  scoping  meetings  and 
notice  of  floodplain  and  wetlands 
involvement. 


SUMMARY:  Today's  notice  announces 
BPA's  intention  to  prepare  an  EIS  on 
at:tions  to  protect  and  improve 
anadromous  salmonid  populations  in 
the  Hood  River  Basin.  These  actions  are 
proposed  to  mitigate  the  losses  of  fish 
and  wildlife  associated  with  the 


construction  and  operation  of  Federal 
hydro-power  faahties  in  the  Cofimibia 
River  Basi!».  These  actions  are  exp«»:t«f 
to  protect  and  improne  the  statns  of 
native  stoiHcs  of  salmonids  in  the  Hooti 
River  and  Columbia  River  Basin, 
establish  a  viable  sprir»g  chinook 
population  in  the  Hood  River  Basin,  and 
proteti,  to  the  extent  practicaWe.  other 
aquatic  and  terrestrial  resources  in  the 
Hood  River  Basin,  consistent  with  tribal 
treaty  rights.  Federal  environmerrtal 
legislation,  and  the  fish  and  wklTife 
management  objertives  of  the 
confederated  Tribes  of  the  Warm 
Springs  Indian  Reservation  (Tribes)  and 
the  State  of  Oregon.  In  addition  to 
protecting  ar>d  improvin^^  sainMnid 
populations,  these  actions  would  abo 
provide  a  sustainable  Indian  and  non- 
Indian  harvest  of  salmon  and  sleethcad. 
The  Tribes  and  the  State  of  Ore^^on, 
Department  of  Fish  and  Wildlife,  will  be 
cooperating  agencies  and  will 
participle  in  the  devetopment  of  the 
EIS.  This  action  may  involve  floodplain 
and  wetlands  located  in  Hood  River 
County.  Oregon. 

In  accordance  wrth  DOE  reguiatioiis 
for  comphance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022).  BPA 
will  prepare  a  floodplain  and  wetlands 
asses.sment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands.  The  assessment  and  a 
floodplain  statenwjnt  of  finding  will  be 
included  in  the  EIS  being  prepared  for 
the  proposed  project  in  act»rdanf»  witfi 
NEPA. 

DATES:  BPA  has  established  a  45-day 
scoping  period  during  which  aflfected   . 
landowners,  (xmcerned  citiaens.  sp^ial 
interest  groups,  local  governme»i!s,  and 
.  any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the 
proposed  EIS.  Scoping  wifl  help  BPA 
ensure  that  a  full  rarrge  of  issues  related 
to  this  proposal  is  addressed  in  the  EIS. 
and  also  will  identify  significant  or 
potentially  significant  impacts  that  mav 
result  from  the  proposed  projecJ. 
Written  comments  are  due  to  the 
address  below  no  later  tlian  M.iv  2>. 
1995. 

Comments  may  also  be  made  ai  an 
open  house  technical  s<;oping  im-eting 
for  Federal.  State  and  interested  parties 
on  April  11.  1995.  at  the  Bonneville 
Power  Administration.  905  NE  1  lih. 
Room  106.  Portland.  Oregon,  from  l.iXJ 
PM  to  3:00  PM;  an  open  hou.se  pub! if :  - 
scoping  meeting  on  Apri!  12,  Ifl'.'S.  at 
the  Yaitcoma  Buikiings.  902  Was4:o, 
Hood  River.  Oregon,  from  6:m  pm  to 
8:30  pm:  and  an  open  house  s<:i>piit); 


rLuuiiiuiiai  iiiii^i  iiiaiiijii ,  \^tf  i  ic;v|ut7iii^> 


J. 111.  lu  <v.au 
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meeting  on  April  13.  1995.  at  the  Warm 
Springs  Community  Center.  Social  Hail. 
2200  Hollywood  Blvd..  Warm  Springs. 
Oregon,  from  6:00  pm  to  8:00  pm. 
Written  information  also  will  be 
available,  and  BPA  staff  will  answer 
questions  and  accept  oral  and  written 
comments. 

When  completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  public  comment 
meetings  for  the  Draft  EIS.  BPA  will 
consider  and  respond  to  comments 
received  on  the  Draft  EIS  in  the  Final 
EIS. 

ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  Draft  EIS.  Send  comment  letters  and 
requests  to  be  placed  on  the  project 
mailing  list  to  the  Public  Involvement 
and  Information  Manager.  Bonneville 
Power  Administration-CKP.  PO  Box 
12999.  Portland.  Oregon  97212.  The 
phone  number  of  the  Public 
involvement  and  Information  Office  is 
503-230-3478  in  Portland:  toll-free  1- 
800-622-4519  outside  of  Portland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Morse-EWN.  Bonneville  Power 
Administration.  PO  Box  3621.  Portland. 
Oregon.  97208-3621.  phone  number 
503-230-3694.  fax  number  503-230- 
4564. 

SUPPt.EMENTARY  INFORMATION 

Proposed  Action 

BPA  proposes  to  initiate  actions  to 
protect,  enhance,  and  mitigate  fish 
resources  in  the  Hood  River  basin 
impacted  by  the  construction  and 
operation  of  Columbia  River 
hydroelectric  projects  as  defined  by 
section  7.4L2  of  the  1994  Columbia 
River  Basin  Fish  and  Wildlife  Program 
in  accordance  with  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  of  1980. 

Specific  Goals  of  the  Project  Are 

1.  Re-establish  a  spring  chinook 
population  in  the  Hood  River  Basin. 

2.  Improve  native  winter  and  summer 
steelhead  populations  in  the  Hood  River 
Basin. 

3.  Achieve  goals  1  and  2  in  a  manner 
that  protects  and  improves,  where 
practicable,  habitat  for  other  aquatic  and 
terrestrial  species  in  the  Hood  River 
Basin. 

4.  Contribute  to  tribal  and  non-tribal 
fisheries,  ocean  fisheries,  and  the 
Northwest  Power  Planning  Council's 
interim  goal  of  doubling  salmon  runs. 

Alternatives  Proposed  for  Corysideration 

Most  alternatives  would  use  one  or 
more  of  the  following  mitigation 
techniques: 


(1)  A  hatchery  program  (continued 
planting  of  hatchery  reared  fish  in  a 
stream  to  provide  harvest 
opportunities). 

(2)  A  supplementation  program  (use 
of  hatchery  reared  fish  to  maintain  or 
increase  natural  production  of  target 
species  where  it  is  inadequate  to  meet 
management  objectives,  while 
protecting  system  diversity  and  genetic 
character  of  all  populations). 

(3)  Habitat  improvement  (alteration  of 
existing  habitat  to  improve  its  ability  to 
support  fish). 

Alternative  »1:  Re-establish,  or  re- 
build naturally  sustaining  anadromous 
salmonid  runs  in  the  Hood  River  Basin 
via  a  combination  of  hatchery  (see  #1 
above),  supplementation  (see  »2  above), 
and  habitat  improvement  actions  (see  #3 
above)  that  can  provide  Indian  and  non- 
Indian  harvest  of  fish. 

Alternative  #2:  Re-estabhsh.  or  re- 
build and  sustain  populations  of 
anadromous  salmonids  in  the  Hood 
River  Basin  via  a  hatchery  program  that 
can  provide  Indian  and  non-Indian 
harvest  of  fish. 

Alternative  #3:  Re-establish,  or  re- 
build and  sustain  populations  of 
anadromous  salmonids  in  the  Hood 
River  Basin  via  a  supplementation 
program  that  can  provide  Indian  and 
non-Indian  harvest  of  fish. 

Alternative  #4:  Re-establish,  or  re- 
build and  sustain  populations  of 
anadormonous  salmonids  in  the  Hood 
River  Basin  via  a  program  of  habitat 
improvements  that  can  provide  Indian 
and  non-Indian  harvest  of  fish. 

Alternative  #5:  No  Action. 

Identification  of  Environmental  Issues 

The  following  issues  have  been 
identified  to  be  addressed  in  this  EIS: 

1.  Effectiveness  of  different  fish 
management  techniques. 

A.  Supplementation  and  hatchery 
protocols. 

B.  Use  of  out-of-basih  stocks. 

C.  Wild  versus  hatchery  stocks. 

D.  Disease  prevention. 

2.  Effects  on  other  species  in  Hood 
River  Basin. 

3.  Effects  on  endangered  species  in 
Columbia  and  Hood  River  Basins. 

.  4.  Ability  to  measure  program  effects. 

5.  Indian  cultural  and  treaty  concerns. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  Oregon,  on  March  27. 
1995. 

Sue  Hickey, 
Chief  Operating  Officer. 
jFR  Doc.  95-8110  Filed  3-31-95:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER93-66&-000.  et  al.] 

Consolidated  Edison  Company  of  New 
York,  Inc.,  et  at.;  Electric  Rate  and 
Corporate  Regulation  Filings 

March  27, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consolidated  Edison  Company  of 
New  York.  Inc. 

IDocket  No.  ER93-568-000I 

Take  notice  that  on  February  27.  1995. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  additional  information  concerning 
two  agreements  for  the  interconnection 
and  delivery  of  energy  between  the  JFK 
Cogeneration  Project  and  the  JFK 
International  Airport. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
KIAC  Partners  and  the  Port  Authority  of 
New  York  and  New  Jersey. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

IDocket  No.  ER94-n35-O00| 

Take  notice  that  on  March  6.  1995. 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  do/e;  April  10.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Union  Electric  Company 

IDocket  No.  ER95-744-0001 

Take  notice  that  on  March  15,  1995, 
Union  Electric  Company  (UE).  tendered 
for  filing  an  Agreement  dated  March  10. 
1995.  between  UE  and  the  City  of 
Sikeston,  Missouri.  UE  asserts  that  the 
Agreement  provides  for  the  sale  of 
Maintenance  Energy  by  UE  to  the 
Department  of  Municipal  Utilities. 
Sikeston,  Missouri  for  the  period  March 
17.  1995  to  April  14.  1995. 

Comment  date.  April  11.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Power  Smart.  Inc. 

IDocket  No.  ER95-751-000] 

Take  notice  that  on  March  15.  1995. 
Power  Smart.  Inc.  (PSI)  tendered  for 
filing  a  Petition  for  Waivers.  Blanket 
Approvals.  Disclaimer  of  Jurisdiction 
and  Order  Approving  Rate  Schedule. 
PSI  requests  approval  of  its  initial  rate 
schedule,  to  be  effective  as  soon  as 
possible. 


Comment  dofp;  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Energy  Marketing  Corp. 

|I>Kk.;t  No.  ER95-755-OOOI 

Take  notice  that  on  March  17,  1995. 
Duke  Energy  Marketing  Corp.  (DEMC), 
tendered  for  filing  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effeclive  May  16, 
1995,  and  requested  that  the 
Commission  waive  certain  of  its 
regulations  and  grant  blanket  approval 
of  future  issuances  of  securities  and 
a.ssumptions  of  liabilities.  DEMC  is  a 
subsidiary  of  Duke  Power  Company. 

Comment  dote;  April  11.  1995.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

6.  Duke/Louis  Dreyfus  L.L.C. 

|D<x:ket  No.  ER95-756-000| 

Take  notice  that  on  March  17.  1995. 
Duke/Louis  Dreyfus  L.L.C.  (DLD), 
tendered  for  filing  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  May  16. 
1995  and  requested  that  the 
Commission  waive  certain  of  its 
regulations  and  grant  blanket  approval 
with  respect  to  the  issuance  of  securities 
and  assumption  of  obligations  or 
liabilities. 

DLD  was  formed  by  Duke  Energy 
Marketing  Corp..  a  third-tier  subsidiary 
of  Duke  Power  Company,  and  Louis 
Dreyfus  Electric  Power  Inc. 

Comment  date:  April  11.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Hudson  Gas  and  Electric 
Corporation 

IDocket  No.  ER95-757-OOOI 

Take  notice  that  on  March  17,  1995. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E).  tendered  for 
filing  a  Service  Agreement  for 
(Commission)  between  CHG&E  and  New 
York  Power  Authority.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-i662.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  ser\'ed 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  11. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louis  Dreyfus  Electric  Power  Inc. 

IDocket  No.  ER95-758-0001 

Take  notice  that  on  March  17, 1995. 
Louis  Dreyfus  Electric  Power  Inc. 


(LDEP).  tendered  for  filing  revisionis  to 
its  FERC  Electric  Rate  Schedule  No.  1 
and  notified  the  Commission  of  a 
change  in  status. 

The  revision  and  change  in  status 
result  from  the  formation  by  LDEP  and 
Duke  Energy  Marketing  Corp.,  a  third- 
tier  subsidiary'  of  Duke  Power  Company, 
of  a  joint  venture  to  market  power. 

Comment  date:  April  11, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER95-759-000I 

Take  notice  that  on  March  17, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Citizens  Power  and  Light 
Corporation  (CPL)  dated  January  25, 
1995  providing  for  certain  transmission 
services  to  CPL. 

Copies  of  this  filing  were  ser\'ed  upon 
CPL  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  April  11,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duke  Power  Company 

IDocket  No.  ER95-760-0001 

Take  notice  that  on  March  17.  1995. 
Duke  Power  Company,  tendered  for 
filing  its  FERC  Electric  Rate  Schedule 
No.  1  to  be  effective  May  16. 1995  and 
requested  that  the  Commission  waive 
certain  of  its  regulations  and  grant 
blanket  approval  of  future  issuances  of 
securities  and  assumptions  of  liabilities. 

Comment  date:  April  11, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Company 

IDocket  No.  ER95-761-000J 

Take  notice  that  on  March  17. 1995, 
New  England  Power  Company  (NEP), 
tendered  service  agreements  with  and 
certificates  of  concurrence  from  Maine 
Public  Service  under  NEP's  Tariff  5  and 
Tariff  6. 

Comment  date:  April  11,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

IDocket  No.  ER95-762-0001 

Take  notice  that  on  March  17,  1995. 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern  States 
Power  Company-Wisconsin  (NSP-W), 
jointly  tender  and  request  the 
Commission  to  accept  two  Transmission 
Services  which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 


Wisconsin  Public  Service  Corporallon  ■ 
(WPS). 

NSP  requests  that  the  Commission 
accept  for  filing  both  Transmission 
Service  Agreements  effective  on  April  1. 
1995.  NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  to  Part  35  so  the  Agreement 
may  be  accepted  for  filing  effective  on 
the  date  requested. 

Comment  date:  April  11,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Massachusetts  Electric  Company 

IDocket  No.  ER95-763-0001 

Take  notice  that  on  March  17.  1995. 
Massachusetts  Electric  Company, 
tendered  for  filing  an  amendment  and 
rate  change  to  its  FERC  Electric  Tariff. 
Original  Volume  No.  1  for  borderline 
.sales. 

Commt^nt  date;  April  11,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

IDocket  No.  ER95-764-000i 

Take  notice  that  on  March  20,  1995, 
Illinois  Power  Company  (IP  or  the 
Company),  tendered  for  filing  three 
transmission  tariffs;  a  network 
integration  ser\ice  tariff:  a  firm  point-to- 
point  transmission  service  tariff;  and  a 
non-firm  point-to-point  transmission 
service  tariff.  The  Company  proposes 
that  these  three  tariffs  become  effective 
upon  acceptance  by  this  Commission. 

Copies  of  this  filing  have  been  ser\ed 
on  the  Illinois  Commerce  Commission 
and  the  current  wholesale  requirements 
customers  of  Illinois  Power. 

Comment  dote;  April  11,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Company 

IDocket  No.  ER95-765-OO0J 

Take  notice  that  on  March  20.  1995. 
New  England  Power  Company  (NEP) 
submitted  for  filing  various 
Amendments  to  its  Service  Agreements 
with  Granite  State  Electric  Company. 
New  Hampshire  Electric  Cooperative, 
and  the  Town  of  Littleton.  New 
Hampshire  under  NEP's  FERC  Electric 
Tariff.  Original  Volume  No.  1. 

NEP  requests  waiver  of  the 
Commissions  notice  requirements  so 
that  the  Amendments  may  become 
effective  on  varying  dates. 

Comment  date:  April  11.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Potomac  Electric  Power  Company 

[Docket  No.  ER95-776-000) 

Take  notice  that  on  March  16,  1995. 
Potomac  Electric  Power  Company 
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submitted  minor  correctioiu  and 
additions  to  Schedule  2  to  PEPCO'«  As- 
Available  Power  Sales  Tariff,  increasing 
certain  of  the  ceiling  power  sale  rates  by 
about  0.1  percent  and  decreasing  others. 

Comment  date:  April  10.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cubell. 
Secretary. 

IFK  Doc  95-8095  Filed  3-31-95;  8:45  ami 
ULUNO  oooc  s?^-^-^ 
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Poctot  No.  ER9S-674-O00,  et  al.] 

Niagara  Mohawk  Power  Corporation,  et 
a!.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  24. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corp. 

IDocket  No.  ER95-574-O001 

Take  notice  that  on  March  7.  1995. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  7.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arizona  Public  Service  Co. 

IDocket  No.  ER9S-729-000I 

Take  notice  that  on  March  10. 1995. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Ser\'ice  Agreement 
under  APS-FERC  Electric  Tariff 
Original  Volume  No.  1  (APS  Tariff)  with 
the  following  entity: 

Power  Exchange  Corporation 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  entity  and  the 
Arizona  Corporation  Commission. 


Comment  date:  April  10. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Co. 

(Docket  No.  ER9S-73O-000| 

Take  notice  that  on  March  13.  1995. 
New  England  Power  Company,  tendered 
for  filing  a  transmission  contract  for 
service  to  the  Enron  Power  Marketing. 
Inc. 

Comment  date:  April  10. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Illinois  Power  Service  Co. 

IDocket  No.  ER95-73 1-000] 

Take  notice  that  on  March  13. 1995, 
Central  Illinois  Power  Service  Company 
(CIPS).  submitted  two  Service 
Agreements,  dated  February  1.  1995  and 
February  22.  1995.  establishing  Electric 
Clearinghouse,  Inc.  and  Wisconsin 
Electric  Power  Company,  respectively." 
as  customers  under  the  terms  of  QPS' 
Coordination  Sales  Tan ffCST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of 
March  1. 1995,  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Electric  Clearinghouse,  Inc. 
and  Wisconsin  Electric  Power  Company 
and  the  Illindis  Commerce  Commission. 

Comment  date:  April  10.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  &  Electric  Corp. 

IDocket  No.  ER9S-733-OOOI 

Take  notice  that  on  March  13. 1995. 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  a  supplement  to  its  Rate 
Schedule  FERC  Na  22  a  letter  of 
agreement  and  notification  dated 
February  28.  1995  between  Central 
Hudson  and  New  York  State  Electric 
and  Gas  Corporation.  Central  Hudson 
states  that  this  letter  provides  for  a 
decrease  in  the  monthly  facilities  charge 
ht>m  $3,340.42  to  $3,228.08  in 
accordance  with  Article  IV.  1  of  its  Rate 
Schedule  FERC  No.  22.  a  decrease  in  the 
monthly  Transmission  Charge  from 
$5,605.21  to  $4,235.78  in  accordance 
with  Articles  V  and  VI  of  its  Rate 
Schedule  FERC  No.  22  and  an  increase 
in  the  annual  Operation  and 
Maintenance  Charge  from  $4,769.50  to 
$4,931.66  in  accordance  with  Article 
IV.2  of  its  Rate  Schedule  FERC  No.  22. 
Central  Hudson  requests  waiver  of  the 
notice  requirement  of  Section  35.3  of 
the  Commission's  Regulations  to  permit 
this  proposed  increase  to  become 
effective  January  1.  1995. 

Copies  of  filing  by  Central  Hudson 
were  served  upon:  New  York  State 


Electric  and  Gas  Corporation,  P.  O.  Box 
3607,  Binghamton.  NY  13902-3607. 
Comment  date:  April  10.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Maine  Power  Co. 

IDocket  No.  ER95-735-0001 

Take  notice  that  on  March  13, 1995. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  Power  Sales 
Agreement  for  firm  requirements 
wholesale  power  service  to  Houlton 
Water  Company,  dated  December  22. 
1994. 

CMP  has  served  a  copy  of  the  filing 
on  the  affected  customer  and  on  the 
Maine  Public  Utilities  Commission. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

7.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER95-736-000] 

Take  notice  that  on  March  14.  1995. 
Wisconsin  Power  and  Light  Company 
(WP&L),  submitted  an  abbreviated  rate 
filing  to  amend  WP&L's  rates  for 
coordination  sales,  as  permitted  by  the 
Commission's  "Policy  Statement  and 
Interim  Rule  Regarding  Ratemaking 
Treatment  of  the  Cost  of  Emissions 
Allowances  in  Coordination  Rates" 
(Interim  Rule).  WP&L  proposes  to 
include  the  incremental  cost  of  sulfur 
dioxide  emission  allowances  in 
coordination  rates  for  those  rates  which 
already  provide  for  the  recovery  of  other 
variable  costs  on  an  incremental  basis. 

As  contemplated  by  the  Interim  Rule, 
WP&L  requests  an  effective  date  of 
January  1.  1995  and.  accordingly, 
requests  waiver  of  the  Commission's 
notice  requirements.  WP&L  agrees  that 
revenues  collected  with  respect  to 
allowance-related  charges,  assessed 
between  January-  1,  1995  and  the  date 
the  Commission  issues  an  order 
accepting  this  filing  without 
investigation  or  hearing,  will  be  subject 
to  refund. 

Copies  of  this  filing  have  been  served 
upon  all  of  WP&L's  coordination  sales 
service  customers  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montana-Dakota  Utilities  Co.,  a 
division  of  MDU  Resources  Group,  inc. 

(Docket  Na  ER95-74D-0O0I 

Take  notice  that  on  March  10.  1995. 
Montana-Dakota  Utilities  Co..  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota),  tendered  for  filing 
pursuant  to  §  205  of  the  Federal  Power 
Act  and  Part  35  of  the  Commission's 
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regulations.  Supplement  No.  2  to  Joint 
Transmission  Facility  Agreement 
between  Montana-Dakota  and  Mid- 
Yellowstone  Electric  Cooperative,  Inc. 
(Mid  Yellowstone). 

Montana-Dakota  asserts  that  the  filing 
has  been  served  on  Mid- Yellowstone 
and  on  interested  state  regulatory 
commissions. 

Comment  date:  April  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Vermont  Electric  Power  Co.,  Inc. 

(Docket  No.  ER95-741-OOOJ 

Take  notice  that  on  March  14,  1995 
Vermont  Electric  Power  Company,  Inc. 
(VELCO),  tendered  for  filing  a 
Supplement  (the  Supplement)  to  its 
1991  Transmission  Agreement,  Rate 
Schedule  No.  246.  The  Supplement 
defines  interface  and  makes  provision 
for  access  to  uncommitted  transmission 
capacity  on  limited  interface  available 
to  all  VTPs  on  a  nondiscriminatory 
basis. 

VELCO  requests  that  the  rate  change 
become  effective  on  May  1.  1995. 
VELCO  states  that  it  has  served  copies 
of  its  filing  on  the  effected  customers 
and  the  Vermont  Department  of  Public 
Service. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boston  Edison  Co. 

[Docket  No.  ER95-742-OOOI 

Take  notice  that  on  March  15,  1995, 
Boston  Edison  Company  (BECo) 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  for  Citizens  Power  & 
Light  Corporation  for  the  sale  and/or 
exchange  of  power  from  time  to  time 
pursuant  to  BECo's  Electric  Tariff, 
Original  volume  No.  6.  BECo  requests 
that  this  Service  Agreement  and 
Appendix  A  become  effective  on 
February  24, 1995. 

Comment  dofe;  April  7. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Boston  Edison  Co. 

IDocket  No.  ER95-743-0001 

Take  notice  that  on  March  15,  1995, 
Boston  Edison  Company  (BECo) 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  for  InterCoast 
Marketing  Company  for  the  sale  and/or 
exchange  of  power  from  time  to  time 
pursuant  to  BECo's  Elecric  Tariff, 
Origional  Volume  No.  6.  BECo  requests 
that  this  Service  Agreement  and 
Appendix  A  become  effective  on 
February  24.  1995. 

Comment  date:  April  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Boston  Edison  Co. 

(Docket  No.  ER95-745-OOOI 

Take  notice  that  on  March  15, 1995, 
Boston  Edison  Company  (BECo)  on 
March  15, 1995,  tendered  for  filing  a 
Service  Agreement  and  Appendix  A  for 
Long  Island  Lighting  Company  for  the 
sale  and/or  exchange  of  power  from 
time  to  time  pursuant  to  BECo's  Electric 
Tariff,  Original  Volume  No.  6.  BECo 
requests  that  this  Service  Agreement 
and  Appendix  A  become  effective  on 
February  24, 1995. 

Comment  dofe;  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Montaup  Electric  Co. 

IDocket  No.  ER95-746-000] 

Take  notice  that  on  March  15, 1995, 
Montaup  Electric  Company  filed  an 
executed  service  agreement  between 
itself  and  Rainbow  Energy  Marketing 
Corporation  for  transmission  service 
under  Montaup's  FERC  Electric  Tariff, 
Original  Volume  No.  II.  The  service 
agreement  provides  that  it  will  become 
effective  as  of  April  15, 1995.  Montaup 
requests  waiver  of  the  60-day  notice 
requirement  so  that  the  agreement  may 
become  effective  on  that  date. 

Comment  dafe;  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER95-752-0001 

Take  notice  that  on  March  16,  1995, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  a  Service 
Agreement  with  Electric  Clearinghouse 
Inc.  (ECI)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  ECI. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
1, 1995. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Atlantic  City  Electric  Co. 

[Docket  No.  ER95-753-0001 

Take  notice  that  on  March  16, 1995, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  an  amendment  to  its 
Interconnection  Agreement  with  the 
City  of  Vineland,  New  Jersey  (Vineland). 
ACE  requests  that  the  amendment  be 
accepted  to  become  effective  as  of 
March  17, 1995. 

A  copy  of  the  filing  has  been  served 
on  Vineland  and  the  New  Jersey  Board 
of  Regulatory  Commissioners. 


Comment  dote;  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  York  State  Electric  &  Gas  Corp. 

(Docket  No.  ER95-754-000 

Take  notice  that  on  March  16, 1995, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
as  an  initial  rate  schedule,  an  agreement 
with  Green  Mountain  Power 
Corporation  (GMPC).  The  agreement 
provides  a  mechanism  pursuant  to 
which  the  parties  can  enter  into 
separately  scheduled  transactions  under 
which  NYSEG  will  sell  to  GMPC  and 
GMPC  will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  March  17, 1995,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  GMPC. 

Comment  date:  April  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Texaco  Refining  and  Marketing  Inc. 

(Docket  No.  QF95-19-O00J 

On  January  17, 1995,  and  March  21. 
1995,  Texaco  Refining  and  Marketing 
Inc.  (Texaco)  tendered  for  filing  two 
supplements  to  its  filing  in  this  docket. 

Tnese  supplements  pertain  to 
ownership,  technical  and  operational 
aspects  relating  to  the  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  April  11, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  nijng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LmD-CmImII. 
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Federal  Energy  Regulatory 
Commission 

[Proiect  No.  9948-000] 

Public  Utility  District  No.  1  of  Jefferson 
County,  Washington,  and  City  of 
Tacoma.  Washington;  Notice  of  Intent 
To  Prepan  An  Environmental  Impact 
Statement  and  Conduct  Public 
Scoping  Meetings 

Mait:h  28. 1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  for  license  to  construct 
the  proposed  Elkhom  Hydroelectric 
Project  No.  9948.  The  project  would  be 
located  in  the  Olympic  National  Forest 
on  the  Oosewallips  River  approximately 
6  miles  west  of  the  City  of  Brinnon. 
Jefferson  County,  Washington. 

The  Commission's  staff  has 
determined  that  licensing  this  project 
would  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  Elkhorn 
Hydroelectric  Project  in  accordance 
with  the  National  Environmental  Policy 
Act. 

The  EIS  will  objectively  consider  both 
site-speciHc  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial  and 
engineering  analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  to  all  the 
interested  parties.  All  comments  filed 
on  the  draft  EIS  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EIS.  The 
staffs  conclusions  and 
recommendations  will  then  be 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

Two  scoping  meetings  will  be 
conducted.  A  scoping  meeting  oriented 
toward  the  public  will  be  conducted  on 
May  3,  1995.  from  7:00  p.m.  to  10  p.m.. 
at  the  Brinnon  Elementary  School,  46 
Schoolhouse  Road.  Brinnon, 
Washington.  The  school  is  located  just 
off  the  Dosewallips  River  Road  near  U.S. 
Highway  101.  A  scoping  meeting 
oriented  toward  the  resource  agencies 


will  be  conducted  on  May  4. 1995,  from 
10:00  a.m.  to  12:30  p.m.,  in  the  Willaby 
Room.  1835  Black  Lake  Boulevard,  at 
the  Olympia  National  Forest 
Headquarters.  Olympia,  Washington. 
The  headquarters  building  is  located 
iust  off  U.S.  Highway  101  at  the  Black 
Lake  Boulevard  exit. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identif)ing  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

To  help  focus  discussion  at  the 
meetings,  scoping  document  1  outlining 
subject  areas  to  be  addressed  in  the  EIS 
will  be  mailed  to  agencies  and 
interested  individuals  on  the 
Commission's  mailing  list.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings. 

Obiectives 

At  the  scoping  meetings  the  staff  will: 
{1}  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  the 
EIS;  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis;  (4)  solicit  all  available 
information  from  the  meeting 
participants,  especially  quantified  data 
on  site-specific  and  cumulative  impacts 
on  the  resources  at  issue;  and  (5)  listen 
to  statements  from  experts  and  the 
public  on  issues  that  should  be  analyzed 
in  the  EIS. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Elkhom 
Hydroelectric  Project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Participants  wishing  to  make  oral 
comments  at  the  public  meetings  are 
asked  to  keep  them  to  five  minutes  to 
allow  everyone  the  opportunity  to 
speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary.  Federal  Energy  Regulatory 


Commission.  825  North  Capitol  Street. 
NE.  Washington.  DC.  20426,  until  |une 
5.  1995. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Elkhom  Hydroelectric 
Project  No.  9948. 

Intervenors — those  on  the 
Commission's  ser\'ice  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
ser\'e  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list. 

Further,  if  a  party  or  interceder  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

If  you  have  any  questions  please 
contact  Thomas  Dean  at  (202)  219-2778. 
Lois  D.  Cashell. 
Secrftary. 
jFR  Doc.  95-8034  Filed  3-31-95. 8:45  ami 

BILLMO  COOC  t/IT-OI-M 

[Docket  No.  CP95-265-000,  et  at.] 

ANR  Pipeline  Company,  et  al.;  Natural 
Gas  Certificate  Filings 

March  24. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Co. 

(Docket  No.  CP95- 265-000) 

Take  notice  that  on  March  22, 1995. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP95-265- 
000  a  request  pursuant  to  Sections 
157.205  and  157.212(a)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212(a))  for  authorization  to 
construct  and  operate  an 
interconnection  which  will  allow  a  bi- 
directional flow  of  natural  gas  between 
ANR  and  the  Egan  Hub  Partners,  L.P. 
(Egan),  in  Acadia  Parish,  Louisiana, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-480-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  interconnection  ("Egan 
Interconnection")  will  be  located  in 
Section  37,  T9S.  R2W.  Acadia  Parish, 
Louisiana.  The  proposed  Egan 
Interconnection  will  consist  of  two  12- 
inch  hot  taps  into  ANR's  existing  26- 
inch  mainlines;  associated  valves, 
controllers,  and  flanges;  and 


approximately  ten  feet  of  12-inch 
pipeline  to  lie  into  Egan's  proposed 
facilities.  ANR  states  that  the  proposed 
interconnection  will  allow  Egan  to 
transport  natural  gas  from  Egan's 
proposed  natural  gas  storage  facilities 
located  at  or  near  the  Evangeline  Field, 
Jennings  Salt  Dome,  Acadia  Parish, 
Louisiana.  ANR  states  that,  on  February' 
3. 1994,  Egan  notified  the  Commission 
of  its  intention  to  construct  facilities, 
relating  to  its  proposed  storage  facility, 
pursuant  to  Section  311(a)(2)  of  the 
Natural  Gas  Policy  Act. 

The  proposed  interconnection  will 
have  a  maximum  capacity  of  300  Mmcf/ 
d.  ANR  states  that  it  has  been  fully 
reimbursed  for  the  costs  of  the  facilities 
at  approximately  $144,000.  ANR  asserts 
that  the  addition  of  the  interconnection 
will  have  no  adverse  impact  on  the  peak 
day  and  annual  entitlements  of  any  of 
ANR's  existing  customers. 

Comment  date:  May  8.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Koch  Gateway  Pipeline  Co. 

IDocket  No.  CP95-269-000J 

Take  notice  that  on  March  17, 1995. 
Koch  Gateway  Pipeline  Company 
(Koch).  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP95- 
269-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  modify  an 
existing  meter  station  located  in 
Anderson  County.  Texas,  to  permit  the 
delivery  of  natural  gas  instead  of 
receipt,  under  Koch's  blanket  certificate 
issued  in  Docket  No.  CP82-43O-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  proposes  to  reverse  the  flow  at 
the  meter  station  in  order  to  serve  Four 
Square  Gas  Company  (Four  Square)  on 
behalf  of  DeSoto  Pipeline  Company 
(DeSoto).  It  is  stated  that  Koch  is 
authorized  to  provide  a  transportation 
service  for  DeSoto  under  the  terms  of  an 
interruptible  transportation  agreement 
dated  October  1,  1994.  and  pursuant  to 
Koch's  Rate  Schedule  ITS.  It  is  asserted 
that  the  deliveries  made  at  the  revised 
delivery  point  would  be  within  DeSoto's 
certificated  entitlement  from  Koch.  It  is 
further  asserted  that  the  deliveries 
would  have  no  impact  on  Koch's 
curtailment  plan.  Koch  states  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers  and  that  its  tariff  does  not 
prohibit  the  proposed  modification  of 


facilities.  The  cost  of  the  modification  is 
estimated  at  $5,200. 

Comment  date:  May  8. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Co. 

(Docket  No.  CP95-270-000I 

Take  notice  that  on  March  17. 1995. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP95-270-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  }>ermission  and 
approval  to  abandon  certain 
compression,  dehydration,  and  pipeline 
facilities,  all  located  within  Reeves. 
Pecos,  and  Ward  Counties,  Texas  by  sale 
to  Mobil  Producing  Texas  &  New 
Mexico  Inc.  (Mobil),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  sell 
approximately  39  miles  of  pipeline  with 
diameters  ranging  between  8  inches  and 
24  inches.  3  lateral  compressor  stations, 
and  2  dehydration  plants  to  Mobil,  for 
$675,000.  This  sale  would  be  made  in 
accordance  with  the  provisions  of  an 
Asset  Purchase  Agreement  ivith  Mobil 
dated  January  31.  1995.  Northern 
mentions  that  these  facilities  were 
constructed  as  gas  supply  facilities 
under  authority  granted  in  Docket  Nos. 
CP67-10.  CP68-122.  CP74-24,  CP76- 
477,  CP81-33-001,  CP81-509,  and 
CP82-401. 

Northern  states  that  Mobil  will  be 
filing  a  petition  for  a  declaratory  order 
seeking  a  determination  that  the 
conveyed  facilities  are  gathering 
facilities  not  subject  to  the 
Commission's  jurisdiction  pursuant  to 
NGA  Section  1(b). 

Comment  date:  Apri.l  14,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Mobil  Natural  Gas  Inc. 

IDocket  No.  CP95-2 72-000] 

Take  notice  that  on  March  17, 1995. 
Mobil  Natural  Gas  Inc.  (MNGI),  12450 
Greenspoint  Drive,  Houston.  Texas 
77060-1991,  filed  a  petition  for  a 
declaratory  order  in  Docket  No.  CP95- 
272-000.  requesting  that  the 
Commission  declare  that  the  facilities  to 
be  acquired  from  Northern  Natural  Gas 
Company  are  gathering  facilities  exempt 
from  Commission  jurisdiction  under 
Section  1  (b)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

MNGI  states  that  it  will  purchase 
compression,  purification,  and  pipeline 


facilities  located  in  Reeves.  Pecos,  and 
Ward  Counties,  Texas.  MNGI  mentions 
that  these  facilities  include 
approximately  39  miles  of  8-inch  to  24- 
inch  pipeline  and  appurtenances. 

In  support  of  its  claim  that  the 
primary  function  of  the  proposed 
fiacilities  is  gathering,  MNGI  states  the 
following:  (1)  all  of  the  facilities  are 
located  behind  Mobil  Corporation's 
Waha  and  Coyanosa  gas  processing 
plants,  (2)  these  facilities  will  be  used 
to  improve  the  delivery  of  locally 
■produced  gas  to  these  plants.  (3)  none 
of  the  gas  that  would  flow  through  these 
facilities  would  have  been  treated  or 
processed.  (4)  these  pipelines  are 
currently  being  operated  at  field 
gathering  pressures  of  235  pounds  per 
square  inch  gauge  (psig)  or  less  and 
would  be  operated  below  500  psig  at 
maximum  flow  rate,  (5)  the  17  miles  of 
24-inch  Reejk-es  pipeline  could  be 
deemed  gathering  because  it  is  a  lateral 
line  constructed  solely  to  connect  a 
gathering  system  to  a  mainline. 

Comment  date:  April  14.  1995.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

5,  Texas  Gas  Transmission  Coq). 

IDocket  No.  CP95-275-O00) 

Take  notice  that  on  March  20. 1995. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP95-275-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  transfer 
approximately  45,361  feet  of  pi{>eline 
and  associated  appurtenances  located  in 
Panola  County,  "Texas,  all  as  more  fully, 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  abandon 
approximately  144  feet  of  8'Vinch 
pipeline  and  approximately  45,217  feet 
of  20-inch  pipeline,  along  with 
associated  appurtenances,  originating  at 
the  Union  Pacific  Resources  Company 
(UPRC)  operated  Carthage  Compressor 
Station  and  extending  to  the  UPRC 
operated  East  Texas  Plant,  located  in 
Panola  County,  Texas  (20-Inch 
Pipeline). 

Texas  Gas  states  that  as  a  result  of 
changes  occurring  in  Texas  Gas's  supply 
arrangements,  Texas  Gas  entered  into  a 
lease  arrangement  in  1972  with 
Champlin  Petroleum  Company 
(ChampHn).  UPRC's  predecessor  in 
interest,  whereby  Champlin.  and 
uhimately  UPRC,  used  the  subject  line 
to  mox-e  gas  receix-ed  from  various 
producers  between  UTRC's  East  Texas 
Plant  and  its  Carthage  Compressor 
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Station  for  processing  and  redelivery  to 
various  purchasers. 

Texas  Gas  states  that  recently,  Texas 
Gas  and  UPRC  have  negotiated  an 
agreement  to  terminate  the  above- 
described  lease  arrangement  and.  upon 
receipt  of  regulatory  approval,  transfer 
ownership  of  the  20-Inch  Pipeline  from 
Texas  Gas  to  the  UPRC  operated  East 
Texas  Gas  Systems  (the  Carthage  Hub) 
located  at  the  tailgate  of  the  UPRC  East 
Texas  Plant,  contingent  upon  the 
Carthage  Hub  receiving  a  declaratory 
order  from  the  Commission  that  such 
facilities,  upon  transfer,  will  constitute 
nonjurisdictional  gathering  facilities. 
Texas  Gas  states  that  an  application 
requesting  such  a  declaratory  order  is  to 
be  filed  in  the  near  future  by  the 
Carthage  Hub.  a  Texas  general 
partnership  and  an  intrastate  pipeline. 

Comment  date:  April  14,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Columbia  Gas  Transmission  Corp. 

[Docket  No.  CP95-277-0001 

Take  notice  that  on  March  22,  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkie  Avenue. 
S.E..  Charleston,  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP95-277- 
000,  a  request  pursuant  to  Sections 
157.205  and  157,211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  eight  new  delivery  points  in 
West  Virginia  for  its  firm  transportation 
customer,  Mountaineer  Gas  Company 
(MGC).  under  the  blanket  certificate 
issued  in  Docket  No.  CP83-76-000. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  the  new  delivery  points  in 
Jackson  County.  Clay  County,  Kanawha 
County,  Wayne  County,  and  Lincoln 
County,  West  Virginia.  Columbia  states 
the  facilities  will  be  located  on 
Columbia's  existing  right-of-way  which 
will  interconnect  with  meters  MGC  will 
install  on  the  right-of-way  to  provide 
service  to  eight  residential  customers. 
Columbia  states  the  firm  transportation 
will  be  in  accordance  with  Part  284  of 
the  Commission's  regulations  and 
Columbia's  Rate  Schedules  FTS  and 
SST. 

Columbia  estimates  the  design  day 
quantity  will  be  12.0  Dth,  and  the 
annual  quantity  will  be  1,200  Dth. 
Columbia  states  that  the  quantities  to  be 
provided  through  the  new  delivery 
points  will  be  within  Columbia 
authorized  level  of  service,  and 


therefore,  there  will  be  no  impact  on 
Columbia's  existing  design  day  and 
annual  obligations  to  its  customers  as  a 
result  of  this  request.  Columbia 
estimates  that  the  cost  to  install  the  new 
taps  will  be  apprpximately  $150  per  tap 
which  will  be  treated  as  an  O&M 
Expense. 

Columbia  says  it  will  comply  with  all 
of  the  environmental  requirements  of 
Section  157.206(d)  of  the  Commission's 
regulations  prior  to  the  construction  of 
any  facilities.  Any  person  or  the 
Commission's  staff  may,  within  45  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  file  pursuant  to  Rule 
214  of  the  Commission's  Procedural 
Rules  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Comment  date:  May  8,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  p>erson  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-8036  Filed  3-31-95;  8;45  am] 

BtLUNG  COM  •717-01-^ 


(Docket  No.  EL95-3S-000] 

Jersey  Central  Power  &  Light 
Company;  Notice  of  Filing 

March  28.  1995. 

Take  notice  that  on  March  23, 1995, 
Jersey  Central  Power  &  Light  Company 
(Jersey  Central),  filed  a  Petition  for 
Declaratory  Order  requesting  that  the 
Commission  declare  invalid  the  New 
Jersey  PURPA  procedure  pursuant  to 
which  Jersey  Central  contracted  to 
purchase  capacity  and  energy  from  the 
Freehold  Cogeneration  Associates,  L.P. 
(Freehold)  project  and,  further,  declare 
that  the  contract  is  unlawful  and  void. 
The  project  is  proposed  as  a  100  MW 
gas-fired  cogeneration  facility  to  be 
located  in  Freehold  Township.  New 
Jersey.  The  Nestle  Beverage  Company 
would  be  the  steam  host. 

Copies  of  the  Petition  have  been 
served  on  Freehold,  on  C.E.  Freehold  1. 
Inc.,  a  general  partner,  on  the  New 
Jersey  Board  of  Public  Utilities,  and  on 
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the  New  Jersey  Division  of  Ratepayer 
Advocate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  21,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
StK:retary. 
IFR  Doc  95-8094  Filed  3-31-95;  8:45  ana] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6180-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  3.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  call  Sandy 
Farmer  at  EPA.  (202)  260-2740.  please 
refer  to  EPA  ICR  #  1729.01. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention.  Pesticides  and 
Toxic  Substances 

Tide:  Disposal  of  Polychlorinated 
Biphenyls;  Proposed  Amendments; 
Related  Reporting  &  Recordkeeping 
Requirements.  (ICR  No:  1729.01).  This  is 
a  request  for  the  approval  of  burden 
hours  for  requirements  under  section 
6(e)  of  the  Toxic  Substances  Control  Act 
(TSCA).  This  is  a  new  collection. 


Abstract:  EPA  is  charged  under 
section  6(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  2605(e), 
to  regulate  the  making,  disposal, 
manufacturing,  proces,sing,  distribution 
in  commerce,  and  use  of  PCBs.  Since 
1978,  EPA  has  promulgated  numerous 
rules  addressing  all  aspects  of  the  life 
cycle  of  PCBs  as  required  by  the  statute. 
Under  the  current  rulemaking,  EPA 
proposes  to  amend  the  PCB  regulations 
to:  (1)  Provide  flexibility  in  disposal 
technologies  and  decontamination 
procedures;  (2)  ease  the  procedures  for 
obtaining  EPA  approvals;  (3)  clarify 
existing  regulations;  (4)  modify  the 
requirements  for  the  use/maintenance, 
distribution  in  commerce,  and  disposal 
of  PCB  equipment;  and  (5)  address 
issues  of  notification  and  manifesting  of 
PCB  wastes  and  changes  in  the 
operation  of  commercial  storage 
facilities. 

Information  required  by  this 
amendment  includes  both  reporting  and 
recordkeeping.  Reporting  includes 
notifications:  to  obtain  an  identification 
number,  to  register  PCB  transformers,  to 
engage  in  research  and  development 
activities,  to  seek  approval  of  PCB 
disposal  activities,  or  to  exceed  the 
current  1-year  storage  limitation. 
Recordkeeping  activities  include 
monitoring  and  recording  the  transfer, 
storage  and  disposal  of  PCBs/PCB 
equipment;  the  processing  and 
distribution  in  commerce  of  PCBs;  and 
the  decontamination  of  PCB  items. 

EPA  uses  this  information  to  ensure 
PCBs  are  managed  in  an 
environmentally  safe  manner  and  that 
activities  are  being  conducted  in 
compliance  with  the  PCB  regulations. 

Burden  Statement:  The  puolic  burden 
for  this  collection  of  information  is 
estimated  to  average  82  hours  per 
respondent  to  provide  data  on  the 
manufacture,  processing,  distribution  in 
commerce,  use  and  disposal  of  PCBs. 
Less  than  2  percent  of  the  total  burden 
is  recordkeeping.  These  reporting  and 
recordkeepiug  requirements  are  needed 
by  EPA  to  monitor  and  control  the  life 
cycle  of  PCBs. 

Respondents:  Owners  or  operators  of 
public  warehousing  and  storage;  electric 
services;  sanitary  services  (incinerators, 
landfills);  steam  supply  (high-efficiency 
boilers);  adflHnistration  of 
environmental  quality  programs. 
Estimated  No.  of  Respondents: 
100,000. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,200,000  hours. 
Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 


information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #  1729.01)  to: 
Sandy  Farmer.  EPA  ICR  #  1729.01,  U.S. 
Environmental  Protection  Agency, 
Information  Policy  Branch-2136,  401 
M  Street.  SW..  Washington,  DC  20460. 
and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington.  DC  20503. 

Dated:  March  27, 1995. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
IFR  Doc.  95-S028  Filed  3-31-95;  8:45  am) 
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FRL-6182-7] 

Science  Advisory  Board;  Notification 
of  Three  Put>lic  Advisory  Committee 
Meeting(s)  and  Cancellation  of  One 
Previously  Announced  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisor>' 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  three 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  AH  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Drinking  Water  Committee 

The  Drinking  Water  Committee 
(DWC)  of  the  Science  Advisory  Board 
(SAB)  will  meet  from  Thursday,  April 
20. 1995  through  Friday.  April' 21.  1995 
in  Rooms  130/138  at  the  U.S. 
Environmental  Protection  Agency's 
Andrew  W.  Breidenbach  Environmental 
Research  Center,  26  West  Martin  Luther 
King  Drive,  Qncinnati.  Ohio.  45268, 
Telephone:  (513)  569-7531.  The 
meeting  will  convene  at  9:00  a.m.  and 
continue  until  6:00  p.m.  on  Thursday. 
April  20.  On  Friday,  April  21.  1995.  the 
meeting  will  begin  at  8:00  a.m.  and 
adjourn  no  later  than  4:00  p.m. 

"The  purpose  of  the  meeting  is  to 
review  the  Environmental  Protection 
Agency's  Five- Year  Research  Plan  for 
Disinfection  Byproducts.  Presentations 
will  be  made  by  representatives  from 
the  agency's  Office  of  Water  and  the 
Office  of  Research  and  Development. 
Background  documents  to  be  provided 
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for  this  review  are  available  from  the 
program  office  and  not  the  Science 
Advisory  Board.  These  documents 
include: 

(a)  Draft  Report  on  EPA's  5  year 
research  plan  to  support  DBF  related 

rules; 

(b)  Federal  Register  Notices  of 
proposed  D/DBP  rule.  Enhanced  Surface 
Water  Treatment  Rule  (ESTVVR).  and 
Information  Collection  Rule  (ICR); 

(c)  Workshop  Report  and 
Recommendations  for  Conducting 
Epidemiologic  Research  on  Cancer  and 
Exposure  to  Chlorinated  Drinking 
Water:  and 

(d)  Report  of  the  Panel  on 
Reproductive  Effects  of  Disinfection 
Byproducts  in  Drinkinc  Water. 

In  addition,  the  Drinking  Water 
Committee  will  be  briefed  by  the 
American  Water  Works  Association 
Research  Foundation  on  their  "RefKJrt 
from  Expert  Workshop  on  Microbial  and 
Disinfection  By-Product  Research 
Needs". 

The  draft  charge  to  the  Drinking 
Water  Committee  is  as  follows: 

(a)  Has  EPA  identified  the  correct 
issues  that  need  to  be  addressed  to 
support  the  development  of  the 
Enhanced  Surface  Water  Treatment  Rule 
and  Stage  2  Disinfectants/Disinfectant 
Byproducts  rule? 

(d)  Do  the  research  topic  areas 
underway  or  envisioned  under  the  five 
year  research  plan  appear  to  adequately 
address  the  issues?  Should  any  other 
research  topic  area  be  funded  in  lieu  of 
that  which  is  ongoing  or  planned? 

(c)  Has  EPA  given  appropriate 
priorities  to  the  order  by  which  research 
is  to  be  conducted? 

Single  copies  of  the  U.S.  EPA  review 
materials  provided  to  the  Committee 
may  be  obtained  from  Mr.  Stig  Regli. 
U.S.  Environmental  Protection  Agency. 
Office  of  Ground  Water  and  Drinking 
Water  (4603).  401  M  Street.  S.W., 
Washington.  D.C  20460:  Telephone: 
(202)  260-7379.  Single  copies  of  the 
American  Water  Works  Association 
Research  Foundation  report  may  be 
obtained  from,  Mr.  Richard  J.  Karlin. 
Deputy  Executive  Director,  American 
Water  Works  Association  Research 
Foundation.  6666  West  Quincy  Avenue. 
Denver.  Colorado.  80235-3098; 
Telephone:  (303)  347-6100.  There  may 
be  a  fee  for  this  document. 

Copies  of  these  documents  are  NOT 
available  from  the  Science  Advisory 
Board  Staff.  Members  of  the  public 
desiring  additional  information  about 
the  meeting,  including  an  agenda, 
should  contact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Official.  Drinking 
Water  Committee.  Science  Advisory 
Board  (1400F),  US  EPA.  401  M  Street. 


SW.  Washington  DC  20460,  by 
telephone  at  (202)  260-2563/6552,  fax  at 
(202)  260-7118.  or  via  The  INTERNET 
at:  Miller.TomeEPAMAIL.EPA.GOV. 

Members  of  the  public  wishing  to 
make  an  oral  presentation  at  the  meeting 
must  contact  Mr.  Miller  no  later  than 
noon.  Friday.  April  14. 1995.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  requirements  for  audio 
visual  equipment  (e.g.,  overhead 
projector,  35mm  projector,  chalk  board, 
etc.).  and  an  outline  of  the  issues  to  be 
addressed.  At  least  35  copies  of  the 
presentation  and  35  copies  of  the  visual 
aids  used  at  the  meeting  are  to  be  given 
to  Mr.  Miller  no  later  than  the  time  of 
the  presentation  for  distribution  to  the 
Committee  and  the  interested  public. 
See  below  for  additional  information  on 
providing  comments  to  the  SAB. 

2.  Hazardous  Air  Pollutant  Monitoring 
Subconunittee 

The  Hazardous  Air  Pollutant 
Monitoring  Subcommittee  of  the 
Science  Advisory  Board's  (SAB's) 
Environmental  Engineering  Committee 
(EEC),  will  meet  April  24-25.  1995  at 
the  Environmental  Protection  Agency. 
Environmental  Research  Center, 
Conference  Room  M-130.  Comer  of 
Highways  54  and  Alexander  Drive. 
Research  Triangle  Park.  NC.  The 
meeting  will  begin  each  day  at  9:00  a.m. 
and  end  no  later  than  5:00  p.m. 

The  Subcommittee  will  review  the 
EPA  Office  of  Research  and 
Etevelopmenfs  Proposed  Program  on 
Enhanced  Monitoring.  Copies  of  the 
documents  to  be  reviewed  are  not 
available  from  the  SAB.  The  March  2, 
1995  memorandum  containing  the  full 
charge  and  the  review  documents  can  be 
obtained  from  Dr.  Rodney  Midgett, 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory.  Environmental 
Research  Center.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711.  Telephone 
(919)  541-2196.  An  abbreviated  version 
of  the  three  page  tentative  charge  to  this 
subcommittee  follows. 

(a)  The  "Ambient  Air  Monitoring 
Reference  and  Equivalent  Methods" 
requirements  are  contained  in  40  CFR. 
Part  53.  The  technical  framework  of  the 
proposed  Continuous  Emis^ns 
Monitoring  (CEM)  verification  may 
require  more  flexibility  than  is  currently 
allowed  under  40CFR53.  In  reviewing 
the  proposed  program  on  enhanced 
monitoring  in  light  of  50CFR53,  what 
would  increase  general  applicability, 
modify  technical  concepts,  or  otherwise 
improve  the  documents? 

(b)  The  field  component  of  the  CEM 
verification  program  should  be 


conducted  at  a  site  which  is 
representative  of  the  industry 
conditions  and  over  a  period  of  time 
which  adequately  tests  for  process 
changes  and  instrument  performance. 
The  German  TUV  field  verification 
program  appears  to  accomplish  this. 
EPA  might  arrive  at  a  CEM  verification 
program  that  combines  the  best  features 
of  the  40CFR53  equivalency  program 
and  the  TUV  field  verification  program. 
What  variables  need  to  be  considered  in 
developing  the  optimal  CEM 
verification  program? 

(c)  Method  301  of  Title  40  CFR.  Part 
63  is  a  protocol  for  the  "Field  Validation 
of  Pollutant  Measurement  Methods  from 
Various  Waste  Media".  Method  301  was 
written  specifically  for  manual  test 
methods  where  a  discreet  sample  is 
collected,  usually  for  analysis  at  a  later 
time.  Therefore,  as  currently  written,  the 
Method  301  Procedures  are  not 
applicable  for  use  with  CEM  data.  Thus, 
many  of  the  concepts  of  Method  301 
need  to  be  modified  so  that  a 
relationship  can  be  established  between 
the  reference  test  method  and  the  CEM 
results.  The  SAB  is  asked  to  comment 
on  the  nature  of  modifications  that 
would  be  reasonable  to  use. 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  should  contact  Mrs.  Dorothy 
Clark,  Staff  Secretary,  Science  Advisory 
Board  (1400F),  U.S.  EPA,  Washington. 
DC  20460.  telephone  (202)  260-6552  or 
fax  (202)  260-7118.  Written  comments 
of  any  length  (at  least  35  copies)  may  be 
provided  up  until  the  meeting.  Members 
of  the  public  who  wish  to  make  a  brief 
oral  presentation  should  contact  the 
Designated  Federal  Official.  Mrs. 
Kathleen  Conway  by  phone  (202)  260- 
2558.  or  internet  CONWAY.KATHLEEN 
@epamail. epa.gov  no  later  than  noon 
(eastern  time)  Wednesday  April  19  in 
order  to  have  time  reserved  on  the 
agenda. 

3.  Innovative  Technology  Subcommittee 

The  Innovative  Technology 
Subcommittee  of  the  Science  Advisory 
Board's  (SAB's)  Environmental 
Engineering  Committee  (EEC),  will  meet 
May  2-3, 1995  at  the  One  Washington 
Circle  Hotel,  One  Washington  Circle. 
N.W.,  Washington.  DC.  This  meeting 
will  also  begin  each  day  at  9:00  a.m.  and 
end  no  later  then  5:00  p.m. 

The  Subcommittee  will  discuss  the 
Office  of  Research  and  Development's 
Environmental  Technology  Innovation 
and  Commercialization  Enhancement 
Program  (EnTlCE).  a  technology 
verification  program.  Copies  of  the 
March  13  draft  charge  for  the  review, 
plus  the  white  paper  and  attachments 
describing  optional  models  on  which 
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program  development  could  be  based 
are  available  from  Ms.  Crj'stal  Robinson. 
Office  of  Environmental  Engineering 
and  Technology  Demonstration  (8301). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  S.W..  Washington.  D.C, 
20460.  Telephone  (202)  260-4073. 

The  draft  charge  is  three  pages  long. 
Some  background  and  the  primary' 
issues  from  the  charge  follow, 

(a)  EPA  (ORD)  is  formulating  a 
program  to  verify  the  cost  and 
performance  of  innovative 
environmental  technologies.  The 
purpose  is  to  bolster  the  credibility  of 
deserving  technologies  to  help  them 
enter  the  marketplace.  Credible  3rd 
party  developed  and  EPA  assured  data 
and  information  is  expected  to  inform 
the  marketplace  and  the  permitting 
arena  so  that  decision-makers  can 
choose  innovative  technologies  with 
more  confidence. 

(b)  EPA  is  interested  in  the  views  and 
advice  of  the  Environmental 
Engineering  Committee  in  all  aspects  of 
the  program  as  planned  currently. 

(1)  Is  it  practical  to  target  each  center 
to  be  self-supporting  in  approximately  3 
years?  Can  industry  bear  the  expense? 

(2)  How  important  is  it  that  the 
verifications  carry  EPA's  "seal  of 
approval"?  Would  verifications  that 
don't  carry  EPA's  seal  but  just  that  of  a 
3rd  party  center  have  sufficient 
credibility  to  open  doors  in  the 
marketplace  and  the  permitting  arena? 
How  important  is  EPA's  oversight  in 
ensuring  consistency  and  rigor  across 
3rd  party  centers? 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  should  contact  Mrs.  Dorothy 
Clark.  Staff  Secretary.  Science  Advisory 
Board  (1400F).  U.S.  EPA,  Washington. 
DC  20460,  telephone  (202)  260-6552  or 
fax  (202)  260-7118.  Written  comments 
of  any  length  (at  least  35  copies)  may  be 
provided  up  until  the  meeting.  Members 
of  the  public  who  wish  to  maice  a  brief 
oral  presentation  should  contact  the 
Designated  Federal  Official.  Mrs. 
Kathleen  Conway  by  phone  (202)  260- 
2558.  or  internet 
CONW- 

AY.KATHLEEN@epamail.epa.gov  no 
later  than  noon  (eastern  time) 
Wednesday  April  26  in  order  to  have 
time  reserved  on  the  agenda. 

4.  Cancellation  of  the  Environmental 
Economics  Advisory  Committee 
Meeting 

The  meeting  of  the  Environmental 
Economics  Advisory  Committee  (EEAC) 
of  the  Science  Advisory  Board  which 
was  scheduled  to  meet  on  April  27, 
1995  at  the  Holiday  Inn  Georgetowm. 
2101  Wisconsin  Avenue  NW, 


Washington  D.C.  20007.  has  been 
cancelled.  This  meeting  had  been 
announced  in  the  Federal  Register  on 
March  27, 1995.  This  meeting  may  be 
rescheduled  at  a  later  date.  For  further 
information,  please  contact  Dr.  Edward 
Bender,  Designated  Federal  Official, 
En\'ironmental  Economics  Advisory 
Committee,  by  telephone  at  (202)  260- 
2562.  via  Internet  to 
bender.edvvard@epamail.epa.gov.  or  by 
facsimile  to  (202)  260-7118. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  often 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date,  may 
be  mailed  to  the  relevant  SAB 
committee  or  subcommittee  prior  to  its 
meeting;  comments  received  too  close  to 
the  meeting  date  will  normally  be 
provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Dated:  March  28, 1995. 
A.  Robert  Flaak, 

Acting  Staff  Director.  Science  Advisory- Board. 
|FR  Doc.  95-8086  Filed  3-31-95;  8:45  am) 

BILUNG  CODE  6560-SO-P 


[FRL-5184-4] 

Voluntary  Environmental  Self-Policing 
and  Self-Disclosure  Interim  Policy 
Statement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  policy  statement  and 
request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  and  requests 
comment  on  an  interim  policy  to 
provide  incentives  for  regulated  entities 
that  conduct  voluntary  compliance 
evaluations  and  also  disclose  and 
correct  violations.  These  incentives 
include  eliminating  or  substantially 
reducing  the  gravity  component  of  civil 
penalties  and  not  referring  cases  for 
criminal  prosecution  where  specified 
conditions  are  met.  The  policy  also 
states  that  EPA  will  not  request 
voluntary  audit  reports  to  trigger 
enforcement  investigations.  This  interim 
policy  was  developed  in  close 
consultation  with  EPA's  regional  oflices 


and  the  Department  of  Justice,  and  will 
be  applied  uniformly  by  the  Agency's 
enforcement  programs. 
DATES:  This  interim  policy  statement  is 
effective  as  interim  guidance  15  days 
after  publication,  in  order  to  give  the 
Agency  time  to  coordinate 
implementation  of  the  policy 
throughout  EPA  Headquarters  and  the 
Regions.  EPA  urges  interested  parties  to 
comment  on  this  interim  {>olicy  in 
writing.  Comments  must  be  received  by 
EPA  at  the  address  below  by  June  2, 
1995. 

ADDRESSES:  Submit  three  copies  of 
comments  to  the  U.S.  EPA  Air  Docket. 
Mail  Code  6102.  401  M  Street.  SW. 
Washington,  D.C.  20460.  attention: 
Docket  #C-94-01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  documentation  relating  to 
the  development  of  this  interim  policy 
is  contained  in  the  environmental 
auditing  public  docket.  Documents  from 
the  docket  may  be  requested  by  calling 
(202)  260-7548,  requesting  an  index  to 
docket  #C-94-01,  and  faxing  document 
requests  to  (202)  260-^400.  Hours  of 
operation  are  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  except  legal 
holidays.  Additional  contacts  are  Geoff 
Gar\'er  or  Brian  Riedel,  at  (202)  564- 
4187. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Introduction 

One  of  the  Environmental  Protection 
Agency's  most  important 
responsibilities  is  obtaining  compliance 
with  federal  laws  that  protect  public 
health  and  safeguard  the  environment. 
That  goal  can  be  achieved  only  with  the 
voluntary  cooperation  of  thousands  of 
businesses  and  other  regulated  entities 
subject  to  these  requirements.  Today, 
EPA  is  announcing  incentives  for  those 
who  take  responsibility  for  voluntarily 
evaluating,  disclosing  and  correcting 
violations.  These  incentives,  developed 
after  nine  months  of  public  meetings 
and  empirical  analysis,  are  set  forth  in 
detail  below  and  take  effect  in  15  days. 
At  the  same  time,  EPA  expects  to 
continue  a  dialogue  with  stakeholders 
and  consider  further  refinements  to  this 
interim  policy.  The  incentives  that  EPA 
is  offering  fall  into  three  distinct 
categories. 

First,  the  Agency  will  completely 
eliminate  gravity-based  (or  "punitive") 
penalties  for  companies  or  public 
agencies  that  voluntarily  identify, 
disclose  and  correct  violations 
according  to  the  conditions  outlined  in 
this  policy.  EPA  will  also  reduce 
punitive  penalties  by  up  to  75%.  for 
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oompanies  that  meet  most,  but  not  all, 
of  these  conditions.  Second,  KPA  will 
not  recommend  to  the  Departmeat  of 
Justice  that  criminal  chai;ges  be  brought 
a^inst  a  company  acting  in  good  faith 
to  identify,  disclose,  and  correct 
violations,  so  long  as  no  serious  actual 
harm  has  occurred.  Finally,  the  Agency 
will  not  request  voluntary 
environmental  audits  to  trigger 
enforcement  investigations. 

The  incentives  offered  in  this  policy 
have  been  structured  above  all  to  protect 
human  health  and  the  environment.  For 
example,  even  where  the  conditions  for 
mitigated  enforcement  are  met.  EPA  will 
reserve  the  right  to  collect  full  civil 
penalties  for  criminal  conduct, 
violations  that  present  an  imminent  and 
substantial  endangerment  or  result  in 
serious  actual  harm,  or  repeat 
violations.  Sources  will  not  be  allowed 
to  gain  an  economic  advantage  over 
their  competitors  by  delaying  their 
investment  in  compliance.  Nor  will  EPA 
hesitate  to  bring  a  criminal  action 
against  individuals  responsible  for 
criminal  conduct. 

EPA  is  considering  additional 
incentives  for  voluntary  complian«.e 
beyond  the  benefits  offered  in  the  policy 
today.  On  April  7,  1995,  the  Agency  will 
announce  12  Enviroiunental  Leadership 
Program  (ELP)  pilot  projects  with 
companies  and  public  agencies  to  test 
criteria  for  auditing  and  certific-ation  of 
voluntary  compliance  programs.  If 
successful,  standards  developed  through 
Environmental  Leadership  could  lead  to 
reduced  inspections  and  public 
recognition  for  companies  or  agencies 
with  state-of'the-art  compliance 
programs.  In  keeping  with  the 
President's  announcement  on  March  16. 
1995,  EPA  also  will  shortly  be 
announcing  additional  compliance 
incentives  for  small  businesses. 

The  Agency  is  especially  interested  in 
comments  relating  to  whether  this 
interim  policy  appropriately  dtifmes  the 
criteria  for  determining  whether  a  self- 
audit,  self-evaiuatioo  or  disclosure  is 
voluntary,  whether  the  interim  policy 
adequattely  preserves  the  Agency's 
authority  to  assess  a  gravity  penalty 
component  in  appropriate  cases;  and 
whether,  and  according  to  what  criteria, 
the  Agency  should  consider  giving 
credit  against  the  economic  tjeneHt 
component  of  a  penalty  for  state-of-the- 
art  environmental  management  systems. 

B.  Public  Process  0 

In  May  1994,  the  Administrator  asked 
the  OfHce  of  Enforcement  and 
Compliance  Assurance  to  determine 
whether  additional  incentives  are 
needed  to  encourage  voluntary 
disclosure  and  correction  of  violations 


uncovered  during  environmental  audits 
and  self-evaluations. 

In  developing  this  interim  policy,  the 
Agency  held  a  major  two-day  public 
met^ting  in  )iily  1994  announced  in  the 
Federal  Register  on  )une  21).  1994  (59 
FR  31914):  published  a  Restatement  of 
Policies  Related  to  Environmental 
Auditing  in  the  Federal  Register  on  July 
28, 1994  (59  FR  38455).  considered  over 
80  written  comments  submitted  to  the 
environmental  auditing  policy  docket: 
held  a  focus  group  meeting  in  San 
Francisco  on  January  19,  1995  with  key 
stakeholders  from  industry,  trade 
groups.  State  environmental 
commissions.  State  attorneys  general 
offic-es.  district  attorneys'  offices, 
environmental  and  public  interest 
groups,  and  professional  environmental 
auditing  groups:  and  held  a  public 
comment  session  in  San  Francisco  on 
January  20.  1995. 

In  addition  to  considering  opinion 
from  stakeholders,  EPA  conducted  its 
own  analysis  of  relevant  facts.  For 
example,  the  Agency  considered  EPA 
and  other  Federal  policies  relating  to 
environmental  auditing,  self-disclosure, 
and  correction,  as  well  as  incentives 
suggested  by  State  and  local  policies 
and  legislation,  and  by  applications 
submitted  for  the  ELP  pilot  program. 
The  Agency  also  considered  relevant 
sur\'eys  on  auditing  practices  and 
incentives. 

C.  Purpose 

This  interim  policy  is  intended  to 
promote  environmental  compliance  by 
providing  greater  certainty  as  to  EPA's 
enfon;ement  response  to  voluntary  self- 
evaluations,  and  voluntary  disclosure 
aad  prompt  correction  of  violations.  The 
policy  further  provides  guidance  for 
States  and  local  authorities  in 
encouraging  this  behavior  among 
regulated  entities. 

Federal  laws  and  regulations  set 
minimum  standards  for  protecting 
human  health  and  achieving 
environmental  protection  goals  such  as 
clean  air  and  clean  water.  EPA  will 
continue  to  uphold  these  laws  through 
vigorous  enforcement  actions  that 
appropriately  penalize  violators. 
Penalties  help  ensure  a  level  playing 
field  by  ensuring  that  violators  do  not 
obtain  an  unfair  economic  advantage 
over  their  competitors  who  made  the 
necessary  investment  in  compliance. 
Penalties  also  promote  protection  of  the 
environment  and  public:  he.tltb  by 
encouraging  adoption  of  pollution 
prevention  and  recycling  practices- that 
limit  exposure  to  liability  for  pollutant 
discharges  and  deterring  future 
violations  by  the  violator  and  others. 


At  the  same  time,  the  Agency 
recognizes  that  we  cannot  achieve 
maximum  compliance  without  the 
cooperation  of  a  regulated  community 
willing  to  act  responsibly  by  detecting, 
disclosing,  and  correcting  violations. 
Already,  regulated  entities  have  many 
compelling  incentives  to  implement 
environmental  management/auditing 
systems,  as  noted  in  EPA's  1986 
auditing  policy.  Indeed,  recent  surveys 
show  that  the  vast  mafority  of  large 
companies  engage  in  environmental 
auditing  and/or  have  environmental 
management  svstems  in  place. 
Nonetheless.  EPA  has  concluded  that 
the  additional  incentives  in  this  interim 
policy  will  further  promote  the 
regulated  community's  commitment  to 
adopting  systems  for  maximizing 
compliance. 

D.  Principles  for  Voluntary  Compliance 

The  interim  policy  that  EPA  is 
announcing  today  is  based  on  seven 
principles: 

1.  Self-policing  by  regulated  entities 
lan  play  a  crucial  role  in  finding,  fixing 
and  preventing  violations. 

2.  Violations  discovered  through  self- 
policing  should  be  disclosed  and 
promptly  corrected. 

3.  Regulated  entities  that  self-police 
and  that  voluntarily  disclose  and  self- 
correct  violations  in  accordance  with 
this  policy  should  be  as.sessed  penalties 
that  are  consistently  and  predictably 
lower  than  penalties  Cor  those  who  do 
not. 

4.  Regulated  entities  that  self-police 
and  voluntarily  disclose  and  self-correct 
violations  in  accordance  with  this 
policy  should  also  not  be  recommended 
for  criminal  prosecution. 

5.  Providing  predictable  incentives  for 
voluntary  disclosure  and  correction  of 
violations  identified  through  self- 
policing  offers  a  positive  alternative  to 
across-the-board  privileges  and 
immunities  that  could  be  used  to  shield 
criminal  misconduct,  drive  up  htigation 
costs  and  create  an  atmosphere  of 
distrust  between  regulators,  industry 
and  local  communities. 

6.  EPA  should  not  seek  voluntary 
environmental  audit  information  to 
trigger  an  investigation  of  a  civil  or 
criminal  violation  of  environmental 
laws. 

7.  To  preserve  a  level  playing  field, 
EPA  should  recover  any  economic 
benefit  realized  from  violations  of 
environmental  law. 

E.  Relationship  to  Emerging  Standards 

EPA  also  recognizes  the  development 
of  and  growing  rebance  on  international 
voluntary  environmental  management 
standards  in  tbe  U.S.  and  other 


countries.  These  standards,  if  properly 
crafted  and  implemented,  can  provide  a 
powerful  tool  for  organizations  to 
improve  their  overall  compliance  with 
environmental  requirements  and  move 
beyond  compliance  through  innovative 
approaches  to  pollution  prevention.  In 
addition  to  issuing  this  interim  policy, 
EPA  will  continue  to  pursue  a  dialogue 
with  interested  parties  and  to  pilot 
policy  approaches  through  programs 
such  as  the  ELP  to  determine  how  EPA 
can  make  use  of  and  encourage  these 
standards. 

U.  Interim  Policy 

A.  Definitions 

For  purposes  of  this  interim  policy, 
the  following  definitions  apply: 

"Environmental  auditing"  has  the 
definition  given  to  it  in  EPA's  1986 
policy  on  environmental  auditing,  i.e. 
"a  systematic,  documented,  periodic 
and  objective  review  by  regulated  ■ 
entities  of  facility  operations  and 
practices  related  to  meeting 
environmental  requirements." 

"Environmental  audit  report"  means 
all  documentation  of  information 
relating  to  an  environmental  audit,  but 
not  including  the  factual  information 
underlying  or  testimonial  evidence 
relating  to  such  information. 

"Regulated  entity"  means  any  entity, 
including  a  federal,  state,  and  municipal 
facility,  regulated  under  the  federal 
environmental  laws  that  EPA 
administers. 

"Self-evaluation"  means  an 
assessment,  not  necessarily  meeting  all 
the  criteria  of  a  full  environmental 
audit,  by  a  regulated  entity  of  its 
compliance  with  one  or  more 
environmental  requirements. 

"Voluntary"  means  not  required  by 
statute,  regulation,  permit,  order,  or 
agreement. 

B.  Conditions 

The  conditions  for  reducing  civil 
penalties  and  not  making  criminal 
referrals  in  accordance  with  Sections 
II.C.  and  n.D.  of  this  interim  policy  are 
as  follows: 

1.  Voluntary  self-policing.  The 
regulated  entity  discovers  a  violation 
through  a  voluntary  environmental 
audit  or  voluntary  self-evaluation 
appropriate  to  the  size  and  nature  of  the 
regulated  entity;  emd 

2.  Voluntary  disclosure.  The  regulated 
entity  fully  and  voluntarily  discloses  the 
violation  in  writing  to  all  appropriate 
federal,  state  and  local  agencies  as  soon 
as  it  is  discovered  (including  a 
reasonable  time  to  determine  that  a 
violation  exists),  and  prior  to  (1)  the 
commencement  of  a  federal,  state  or 


local  agency  inspection,  investigation  or 
information  request;  (2)  notice  of  a 
citizen  suit;  (3)  legal  complaint  by  a 
third  party;  or  (4)  the  regulated  entity's 
knowledge  that  the  discovery  of  the 
violation  by  a  regulatory  agency  or  third 
party  was  imminent;  and 

3.  Prompt  correction.  The  regulated 
entity  corrects  the  violation  either 
within  60  days  of  discovering  the 
violation  or.  if  more  time  is  needed,  as 
expeditiously  as  practicable;  and 

4.  Remediation  of  imminent  and 
substantial  endangerment.  The 
regulated  entity  expeditiously  remedies 
any  condition  that  has  created  or  may 
create  an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment;  and 

5.  Remediation  of  barm  and 
prevention  of  repeat  violations.  The 
regulated  entity  implements  appropriate 
measures  to  remedy  any  environmental 
harm  due  to  the  violation  and  to  prevent 
a  recurrence  of  the  violation;  and 

6.  No  lack  of  appropriate  preventive 
measures.  The  violation  does  not 
indicate  that  the  regulated  entity  has 
failed  to  take  appropriate  steps  to  avoid 
repeat  or  recurring  violations;  and 

7.  Cooperation.  The  regulated  entity 
cooperates  as  required  by  EPA  and 
provides  such  information  as  is 
reasonably  necessary  and  required  by 
EPA  to  determine  applicability  of  this 
policy.  Cooperation  may  include 
providing  all  requested  documents  and 
access  to  employees  and  assistance  in 
any  further  investigations  into  the 
violation. 

Where  appropriate.  EPA  may  require 
that  to  satisfy  any  of  these  conditions, 
a  regulated  entity  must  enter  into  a 
written  agreement,  administrative 
consent  order  or  judicial  consent  decree, 
pjirticularly  where  compliance  or 
remedial  measures  are  complex  or  a 
lengthy  schedule  for  attaining  and 
maintaining  compliance  or  remediating 
harm  is  required. 

C.  Reduce  Civil  Penalties  for  Voluntarily 
Disclosed  and  Promptly  Corrected 
Violations 


1 .  Incentive 

Regulated  entities  will  be  eligible  for 
the  following  reductions  in  civil 
penalties: 

a.  EPA  will  eliminate  all  of  the  gravity 
component  of  the  penalty  for  violations 
by  regulated  entities  that  meet 
conditions  1  through  7  outlined  in 
Section  II.B.,  except  for  violations 
involving  (i)  criminal  conduct  by  the 
regulated  entity  or  any  of  its  employees, 
or  (ii)  an  imminent  and  substantial 
endangerment,  or  serious  actual  harm, 
to  human  health  or  the  environment. 


b.  EPA  may  mitigate  up  to  75%  of  the 
unadjusted  gravity  component  of  the 
p>enalty.  taking  into  account  any  of 
conditions  1-7  in  Section  II.B.  that  are 
met.  in  the  following  cases: 

(i)  cases  in  which  most  but  not  all  of 
the  conditions  in  Section  II.B.  are  met; 
or 

(ii)  cases  involving  an  imminent  and 
substantial  endangerment.  but  not 
serious  actual  harm,  in  which  all  the 
conditions  in  Section  II.B.  are  met;  or 

(iii)  cases  involving  the  disclosure  of 
criminal  conduct  in  which  all  the 
conditions  in  Section  II.B.  are  met. 

c.  EPA  will  retain  its  full  discretion  to 
recover  any  economic  benefit  gained  as 
a  result  of  noncompliance  to  preserve  a 
"level  playing  field"  in  which  violators 
do  not  gain  a  competitive  advantage 
through  noncompliance.  However.  EPA 
may  forgive  the  entire  penalty  for 
violations  which  meet  conditions  1 
through  7  outlined  in  Section  II.B.  and. 
in  EPA's  discretion,  do  not  merit  any 
penalty  due  to  the  insignificant  amount 
of  any  economic  benefit. 

2.  Discussion 

a.  Providing  a  clear  and  significant 
reduction  in  civil  penalties  for 
companies  that  assume  responsibility 
for  finding,  disclosing  and  correcting 
violations  will  create  a  strong  incentive 
for  regulated  entities  to  prevent  or  fix 
violations  before  EPA  expends 
enforcement  resources.  The  policy  states 
clearly  the  conditions  under  which  EPA 
will  forgive  all  or  part  of  the  gravity 
component  of  a  penalty  for  voluntary 
disclosure  and  correction; 

b.  The  policy  appropriately  preserves 
the  concept  of  recovering  economic 
benefit,  except  where  it  is  insignificant, 
as  recommended  by  a  broad  spectrum  of 
commenters.  including  industry 
commenters; 

c.  Retaining  EPA's  discretion  fo 
collect  the  gravity  component  of  the 
penalty  in  appropriate  cases,  such  as 
where  a  violation  involves  criminal 
conduct,  or  imminent  and  substantial 
endangerment,  will  help  to  deter  the 
most  egregious  environmental 
violations.  At  the  same  time,  by 
preserving  flexibility  to  reduce  the 
gravity  element  by  up  to  75%  for  good 
faith  efforts  to  disclose  and  promptly 
comply  even  in  those  cases,  the  policy 
will  retain  an  appropriate  compliance 
incentive. 

D.  Limit  Criminal  Referrals  for 
Voluntary  Disclosure  and  Correction  of 
Violations 

1.  Incentive 

EPA  will  not  recommend  to  the 
Department  of  Justice  that  criminal 
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charges  be  brought  against  a  regulated 
entity  where  EPA  determines  that 
conditions  1-7  in  Section  Il.B.  above  for 
reduction  of  civil  penalties  are  met.  and 
the  violation  does  not  demonstrate  or 
involve  (1)  a  prevalent  corporate 
management  philosophy  or  practice  that 
concealed  or  condoned  environmental 
violations:  (2)  high-level  corporate 
oFHciab'  or  managers'  conscious 
involvement  in  or  willful  blindne$.s  to 
the  violation:  or  (3)  serious  actual  harm 
to  human  health  or  the  environment. 
This  policy  does  not  apply  to  criminal 
acts  of  individual  managers  or 
employees.  Where  EPA  determines 
pursuant  to  this  Section  that  a  criminal 
referral  to  the  Department  of  Justice  is 
unwarranted,  EPA  may  nonetheless 
prot»ed  with  civil  enforcement  in 
accordance  with  Section  11  C.  of  this 
policy  or  other  applicable  enforcement 
response  and  penalty  policies. 

2.  Discussion 

The  policy  will  promote  candid  and 
thorough  self-policing  by  providing 
greater  certainty  as  to  how  EPA  will 
exercise  its  criminal  investigative 
discretion  to  encourage  voluntary 
disclosure  and  prompt  correction  by 
regulated  entities. 

£.  Eliminate  Routine  Bequests  for  Audit 
Peports  in  Pre-Enforcement  Proceedings 

1.  Incentive 

EPA  will  nol  request  a  voluntary 
environmental  audit  report  to  trigger  a 
civil  or  criminal  investigation.  For 
example,  EP.\  will  not  request  an  audit 
in  routine  inspections.  Once  the  Agency 
has  reason  to  believe  a  violation  has 
been  committed,  EPA  may  seek  through 
an  investigation  or  enforcement  action 
any  information  relevant  to  identifying 
violations  or  determining  liability  or 
extent  of  harm. 

2.  Discussion 

a.  This  policy  makes  clear  that  EPA 
will  not  routinely  request  audit  reports. 
At  the  same  time,  the  policy  in  no  way 
limits  the  right  of  regulated  entities  to 
claim  common  law  privileges  (e,g., 
attorney-client  and  work  produc:t)  as 
appropriate,  EPA  believes  that  this 
clarification,  along  with  the  other 
incentives  in  this  interim  policy,  should 
greatly  reduce  any  perception  that 
environmental  audits  may  be  used 
unfairly  in  environmental  enforcement. 

b.  With  respect  to  federal  facilities, 
although  federal  facility  environmental 
audit  reports  may  be  accessible  to  the 
public  under  the  Freedom  of 
Information  Act  (FOIA)  in  certain 
circumstances.  EPA  cannot  utilize  FOIA 
to  request  information  from  other 


iederal  agencies.  Thus,  EPA  vriU  apply 
this  policy  on  requests  for  audit  reports 
to  federal  (and  state  and  municipal) 
facilities  the  same  as  it  does  for  other 
regulated  entities. 

F.  Applicability 

This  interim  policy  applies  to 
violations  under  all  of  the  federal 
environmental  statutes  that  EPA 
administers  and  supersedes  (unless 
otherwise  noted)  any  conflicting  or 
inconsistent  provisions  in  the  media- 
specific  penalty  or  enforcement 
response  policies  and  EPA's  1986 
Environmental  Auditing  Policy 
Statement.  Existing  enforcement 
policies  will  continue  to  apply  in 
conjunction  with  this  interim  policy, 
except  where  inconsistent  with  this 
policy.  In  addition,  where  appropriate, 
EPA's  Supplemental  Environmental 
f^ject  Policy  may  at  EPA's  discretion 
be  applied  in  conjunction  with  this 
policy. 

III.  Favor  These  Incentives  Over  Broad 
Privileges  and  Immunities 

This  interim  policy  offers  a  positive 
alternative  to  across-the-board  privileges 
and  immunities  that  could  be  used  to 
shield  criminal  misconduct,  drive  up 
litigation  costs  and  create  an 
atmosphere  of  distrust  between 
regulators,  industry  and  local  •«.. 

communities. 

A.  Discussion 

1.  Penalty  immunity  provisions  for 
voluntary  disclosures  of  violations  can 
give  lawbreakers  an  economic  advantage 
over  their  law-abiding  competitors.  It 
makes  sense  to  give  substantial  penalty 
reductions  for  those  who  come  forward 
with  their  violations  and  promptly 
correct  them,  but  to  maintain  a  level 
playing  field,  the  federal  and  state 
governments  must  be  able  tu  recoup  the 
economic  benefit  of  violations. 

2.  A  principal  rationale  for 
envirorunental  audit  privileges  and 
penalty  immunities  for  voluntary 
disclosures  is  to  reduce  the  exposure  of 
regulated  entities  that  conduct  self- 
evaluations  and  act  on  the  findings  by 
immediately  correcting  violations.  EPA 
has  addressed  this  concern  with  the 
incentives  for  disclosure  and  correction 
outlined  above. 

3.  Privilege  runs  counter  to  efforts  to 
open  up  environmental  decisionmaking 
and  encourage  public  participation  in 
matters  that  affect  people's  homes, 
workplaces  and  communities. 

4.  An  environmental  audit  privilege 
could  be  misused  to  shield  bad  actors  or 
to  frustrate  access  to  crucial  fnt:tu.il 
information. 


5.  Environmental  audit  privileges  and 
penalty  immunities  could  encourage 
increased  litigation  as  opposing  lawyers 
battle  over  what  is  privileged  or 
immune  from  penalties  and  what  is  not. 
Litigation  over  the  scope  of  the 
privileges  and  immunities  could  burden 
our  already  taxed  judicial  system,  drain 
government  and  private  resources,  and 
in  some  cases  prevent  quick  action  to 
address  environmental  emergencies. 

6.  The  Supreme  Court  has  noted, 
"privileges  are  not  lightly  created  nor 
expansively  construed  for  they  are  in 
derogation  of  the  search  for  the  truth." 
United  States  v.  Nixon.  418  U.S.  683, 
710  (1974).  Moreover,  the  self- 
evaluation  privilege  has  regularly  and 
uniformly  been  rejected  by  the  courts  in 
cases  where  documents  were  sought  by 
a  governmental  agency. 

IV.  Consequences  for  States 

EPA  recx)gnizes  that  states  are 
important  partners  in  federal 
enforcement,  and  that  it  is  desirable  to 
create  a  i:limate  in  which  states  can  be 
innovative.  At  the  same  time.  EPA  is 
required  to  establish  a  certain  minimum 
consistency  in  federal  enforcement,  so 
that  the  sanctions  a  business  faces  for 
violating  federal  law  do  not  depend  on 
where  the  business  is  located. 

Accordingly,  to  maintain  national 
consistency: 

A.  EPA  will  scrutinize  enforcement 
more  closely  in  slates  with  audit 
privilege  and/or  penalty  immunity  laws 
and  may  find  it  necessary  to  increase 
federal  enforcement  where 
environmental  self-evaluation  privileges 
or  penalty  immunities  prevent  a  state 
from  obtaining: 

1.  information  needed  to  establish 
criminal  liability: 

2.  facts  needed  to  establish  the  nature 
and  extent  of  a  violation: 

3.  appropriate  penalties  for  imminent 
and  substantial  endangerment  or  serious 
harm  to  human  health  or  the 
environment,  or  from  recovering 
economic  benefit: 

4.  appropriate  sanctions  or  penalties 
for  criminal  conduct  and  repeat 
violations:  or 

5.  prompt  correction  of  violations, 
and  expeditious  remediation  of  those 
that  involve  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment. 

B.  EPA  will  bring  to  the  .state's 
attention  any  provisions  of  state  audit 
privilege  and/or  penalty  immunity 
statutes  th.nt  raise  any  of  the  concerns 
outlined  above,  and  will  work  \tnth  the 
.stati-  to  .nddress  those  concerns  and 
ensure  that  federal  requirements  are 
satisfied. 
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V.  Limitations  on  Applicability  of  This 
Policy 

This  interim  policy  sets  forth  internal 
guidelines  which  amend  EPA's  penalty 
policies  in  situations  involving 
voluntary  self-policing,  disclosure  and 
correction.  In  conjunction  with  the 
applicable  penalty  policy,  these 
guidelines  will  aid  EPA  personnel  in 
proposing  appropriate  penalties  or 
negotiating  settlements  in 
administrative  and  judicial  enforcement 
actions.  The  interim  policy  also  ser\'es 
to  structure  the  Agency's  enforcement 
authority  and  states  the  Agency's  view 
as  to  the  proper  allocation  of  its 
enforcement  resources.  Deviations  from 
these  guidelines,  where  merited,  are 
authorized  so  long  as  the  reasons  for  the 
deviations  are  documented. 

This  interim  policy  is  not  final  agency 
action,  but  is  intended  solely  as 
guidance.  It  is  not  intended,  nor  can  it 
be  relied  upon,  to  create  any  rights 
enforceable  by  any  party  in  litigation 
with  the  United  States.  EPA  officials 
may  decide  to  follow  the  guidance 
provided  in  this  interim  policy  or  to  act 
at  variance  with  the  guidance  based  on 
analysis  of  case-specific  facts  and 
circumstances.  Application  of  lliis 
policy  to  the  facts  of  any  individuarca.se 
is  at  the  sole  discretion  of  EPA  and  is 
not  subject  to  review  by  any  court.  In 
addition,  the  policy  has  no  effect  on  the 
(xilculation  of  any  cleanup  costs, 
remedial  costs,  natural  resources 
damages  or  emergency  response  costs 
associated  with  a  violation.  EPA 
re.serves  the  right  to  change  this  interim 
policy  at  any  time  without  public 
notice. 

Dated:  March  30.  1995. 
Steven  A.  Herman. 

Assistant  Administrator  for  Enforcement  and 

Compliance  Assurance. 

IFK  Doc.  95-8218  Filed  3-31-9.5:  8:45  am) 

BiLLfNG  CODC  a5ao-9(M> 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Extension  of  comment  period  on 

proposed  revisions  to  Country  Exposure 

Report  (FFIEC  009). 

SUMMARY:  On  March  16.  1995,  the  FDIC 
requested  comment  on  proposed 
revisions  to  the  Country  Exposure 
Report  (FFIEC  009).  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  proposed  to  implement 


the  report  as  of  March  31,  1995. 
However,  the  FTIEC  has  asked  that  the 
comment  period  be  extended  to  give  the 
public  additional  time  to  provide 
comment.  In  addition,  the 
implementation  date  of  the  proposed 
revisions  to  the  reporting  form  will  be 
delayed  until  not  earlier  than  September 
30,  1995.  to  provide  institutions  with 
additional  time  to  modify  their  systems 
and  to  resolve  conceptual  issues  related 
to  the  report. 

DATES:  Comments  must  be  received  by 
April  21,  1995. 

0MB  REVIEWER:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0017,  Washington.  DC  20503. 

FDIC  CONTACT:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N\V..  Washington,  DC  20429. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  identified  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact. 

SUPPLEMENTARY  INFORMATION:  On  March 
16.  1995  (60  FR  14285).  the  FDIC 
invited  comment  on  proposed  revisions 
to  the  Country  Exposure  Report  (FFIEC 
009).  The  FFIEC  has  received  a  request 
to  extend  the  comment  period  and  dela\ 
the  implementation  date  of  the 
proposed  revisions.  In  view  of  the 
significance  of  the  new  items  that  are 
proposed  in  the  report,  the  FDIC  is 
extending  the  comment  period  to  April 
21,  1995.  and  delaying  the  proposed 
implementation  date  to  not  earlier  than 
September  30,  1995. 

Dated:  March  29. 1995. 
Federal  Deposit  Insurance  Q>rporation. 
Steven  F.  Hani), 

Assistant  Executiw  Secretary 
(A  dm  In  istration). 

IFK  Doc.  95-8106  Filed  3-31-95;  8:45  ami 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisor}-  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 


\'ame  of  SEP.  National  Listitute  of  Dental 
Kesearch  Special  Emphasis  Panel — Minority 
Oral  Health  Study. 

Dates:  May  2-3.  1995. 

Time:  9.-o6  a-nfL 

Place:  Marriott  Pocks  Hill.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Dr.  Philip  Washko. 
Sf  ipiitifu;  Review  Administrator.  4500  Center 
Drive.  Natcher  Building,  room  4AN-38|. 
Bcthcsda.  MD  20892.  (301)  594-2372. 

Purpose/Agenda 

To  evaluate  and  review  grant  applications' 
and/or  contract  proposab. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Research 
on  Pulp  Biology. 

Dates;  June  1-2.  1995. 

Time:  9:00  a.m. 

Place:  Marriott  PooLs  Hill,  5151  Pooks  Hill 
Road.  Befhesda,  MD  20814. 

Contact  Person:  Dr.  Philip  Washkd, 
Scientific  Review  Administration.  4500 
Center  Drive.  Natcher  Building,  room  4AN- 
38).  Bethesda,  MD  20892.  (301)  594-2372. 

Purpose/Agenda 

To  evaluate  and  review  grant  applications 
and.  or  contract  prop>osals. 

Same  of  SEP:  .National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Dentist 
{Scientist  Award. 

Dt7tes;  June  5-6.  1995. 

Time:  9:00  a.m. 

P/me  Marriott  Pooks  Hill.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Dr.  George  Hausch,  Chief. 
Review  Section.  4500  Center  Drive.  Natcher 
Building,  room  4AN-38I.  Bethesda.  MD 
20892.(301)  594-2372. 

Purpose/Agenda 

To  evaluate  and  re\iew  grant  applications 
and/or  contract  proposals. 

The  meetings  will  be  closed  in 
accordance  with  the  provision  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  .No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  March  28.  1995. 
Su.<ian  K.  Feldraan. 
Committee  Management  Officer.  S'lH 
|FR  Doc  95-81 19  Filed  3-31-95:  8:45  am) 
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National  Institute  of  Mental  Health; 
Notice  of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  one  meeting  of  the 


to  request  information  from  oth«>r 


information. 
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National  Institute  of  Mental  Health 
which  was  published  in  the  Federal 
Register  on  March  3.  1995  (60  FR 
11976):  the  Extramural  Science 
Advisory  Board.  April  24-25,  1995. 
Conference  Room  10.  Building  31. 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 
The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Deled:  March  28. 1995. 
Suaan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  95-«120  Filed  3-31-95;  8:45  ami 
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Ad  Hoc  Review  Committee  for  tfie 
Recombinant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Notice  is  hereby  given  of  a  meeting  of 
the  Ad  Hoc  Review  Committee  for  the 
Recombinant  DNA  Advisory  Committee 
on  May  1,  1995,  at  the  National 
Institutes  of  Health.  Building  3lC.  6th 
Floor.  Conference  Room  8.  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892.  starting  at  approximately  9  a.m. 
to  adjournment  at  approximately  5  p.m. 
The  meeting  will  be  open  to  the  public 
to  discuss  three  major  topics  for  review: 

(1)  Domain  and  mandate  of  the 
Recombinant  DNA  Advisory  Committee; 

(2)  composition  of  the  Recombinant 
DNA  Advisory  Committee;  and  (3) 
Recombinant  DNA  Advisory 
Committee's  review  of  human  gene 
transfer  protocols.  Members  of  the 
public  wishing  to  speak  at  this  meeting 
may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director.  Office 
of  Recombinant  DNA  Activities.  Suite 
323.  National  Institutes  of  Health.  6006 
Executive  Boulevard,  MSC  7052. 
Bethesda.  Maryland  20892-7052.  phone 
(301)  496-9838.  FAX  (301)  496-9839. 
will  provide  materials  to  be  discussed  at 
this  meeting,  roster  of  committee 
members,  and  substantive  program 
information.  Individuals  wno  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Wivel  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  June  11. 1980)  requires  a 
statement  concerning  the  ofHcial 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 


guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  [)omestic 
Assistance  are  affected. 
Dated:  March  28. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  MIH. 
|FR  Doc.  95-8121  Filed  3-31-95;  8:45  ami 

MLUNO  COM  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Meeting  of  the  Division  of  Research 
Grants  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Division  of  Research  Grants  Advisory 
Committee,  May  8-9. 1995.  Building 
3lC.  Conference  Room  6,  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  May  8  to 
adjournment  on  May  9.  The  topics  for 
the  meeting  will  include,  among  others, 
the  recommendations  of  the  Clinical 
Research  Study  Group  and  the  Survey  of 
Science  Workshop.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants.  Westwood  Building.  Room  433. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  telephone  (301)  594- 
7265,  will  furnish  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 

Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee,  Westwood 
Building,  Room  449,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
phone  (301)  594-7248.  will  provide 
substantive  program  information  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 


Dated:  March  28,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-8122  Filed  3-31-95;  8:45  ami 

SN.UNG  COOC  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Lalx)ratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Latx>ratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 


Council  (FFIEC)  proposed  to  implement      Special  Emphasis  Panel  (SEP)  meetings:      cancellation  of  one  meeting  of  the 
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testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
appUcant  stage  of  certification  are  rtot  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA. 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACCU-LAB.  Inc..  405  Alderson  St.. 

Schofield.  WI  54476.  800-627-8200. 

(formerly:  Alpha  Medical  Laborator>'. 

Inc..  Employee  Health  Assurance 

Group.  ExpressLab.  Inc.). 
Aegis  Analytical  Laboratories.  Inc.,  624 

Grassmere  Park  Rd.,  Suite  21, 

Nashville,  TN  37211,  615-331-5300. 
Alabama  Reference  Laboratories,  Inc., 

543  South  Hull  St..  Montgomery.  AL 

36103.  800-541-4931/205-263^5745. 
.American  Medical  Laboratories.  Inc.. 

14225  Newbrook  Dr..  Chantilly.  VA 

22021.  703-802-6900. 
Associated  Pathologists  Laboratories, 

Inc.,  4230  South  Bumham  Ave.,  Suite 

250,  Las  Vegas.  NV  89119-5412.  702- 

733-7866. 
As.sociated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way.  Salt  Lake  City.  UT  84108.  801- 

583-2787. 
Baptist  Medical  Center — Toxicology 

Laboratory.  9601  1-630.  Exit  7.  Little 

Rock.  AR  72205-7299. 501-227-2783 

(formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center). 
Bayshore  Clinical  Laboratory.  4555  W. 

Schroeder  Dr.,  Brown  Deer.  WI  53223. 

414-355-4444/800-877-7016. 
Cedars  Medical  Center.  Department  of 

Pathology.  1400  Northwest  12th  Ave.. 

Miami.  FL  33136.  305-325-5810. 
Cenlinela  Ht>spital  Airport  To.xicology 

Laboratory.  9601  S.  Sepulveda  Blvd.. 

Los  Angeles.  CA  90045.  310-215- 

6020. 
Clinical  Reference  Lab.  11850  West  85th 

St..  Lenexa.  KS  66214.  800-445-6917. 
CORNING  Clinical  Laboratories.  South 
Central  Divison.  2320  Schuetz  Rd..  St. 

Louis.  MO  63146.  800-288-7293 

(formerly:  Metropolitan  Reference 

Laboratories.  Inc.). 
CORNING  Clinical  Laboratories.  8300 
Esters  Blvd..  Suite  900.  Irving.  TX 

75063.  800-526-0947.  (formerly: 
Damondinical  Laboratories.  Damon/ 
MetPath). 
CORNING  MetPath  Clinical 
Laboratories.  1355  Mittel  Blvd..  Wood 
Dale.  IL  60191.  708-595-3888, 
(formerly:  MetPath,  Inc.). 


CORNING  MetPath  Clinical 
Laboratories.  One  Malcolm  Ave.. 
Teterboro.  NJ  07608.  201-393-5000 
(formerly:  MetPath.  Inc.). 
CORNING  National  Center  for  Forensic 
Science.  1901  Sulphur  Spring  Rd.. 
Baltimore.  MD  21227.  410-536-1485 
(formerly:  Maryland  Medical 
Laboratory.  Inc.,  National  Center  for 
Forensic  Science). 
CORNING  Nichols  Institute,  7470-A 
Mission  Valley  Rd..  San  Diego.  CA 
92108-4406.  800-446-4728/619-686- 
3200  (formerly:  Nichols  Institute. 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT)). 
Cox  Medical  Centers.  Department  of 
Toxicology.  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802.  800- 
876-3652/41 7-836-3093. 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes.  IL,  Building 
38-H.  Great  Lakes,  IL  60088-5223. 
708-688-2045/70ft-68&-4171. 
Diagnostic  Services  Inc..  dba  DSI.  4048 
Evans  Ave..  Suite  301,  Fort  Myers.  FL 
33901.  813-936-5446/800-735-5416. 
Doctors  Laboratory.  Inc..  P.O.  Box  2658. 
2906  Julia  Dr..  Valdosta.  GA  31604. 
912-244-4468. 
Drug  Labs  of  Texas.  15201 1-IO  East. 
Suite  125.  Channelview,  TX  77530. 
713-457-3784. 
DrugProof.  Division  of  Dynacare/ 
Laboratory  of  Pathology.  LLC.  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower.  Seattle.  WA  98104. 
800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc..  DrugProof.  Division  of 
Laboratorv  of  Pathology  of  Seattle. 
Inc.). 
DrugScan.  Inc..  P.O.  Box  2969,  1119 
Meams  Rd..  Warminster.  PA  18974. 
215-674-9310. 
Eagle  Forensic  Laboratory.  Inc..  950  N. 
Federal  Highway,  Suite  308,  Pompano 
Beach.  FL  33062.  305-946-4324. 
ElSohly  Laboratories.  Inc..  5  Industrial 
Park  Dr..  Oxford.  MS  38655.  601-236- 
2609. 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267. 
Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80.  Midland.  TX  79706. 
800-725-3784/915-563-3300. 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories). 
HealthCare/MetPath.  24451  Telegraph 
Rd..  Southfield.  MI  48034.  800-^44- 
0106  ext.  650.  (formerly:  HealthCare/ 
Preferred  Laboratories). 
Holmes  Regional  Medical  Center 
Toxicology  Laboratory,  5200  Babcock 
St.,  NE..  Suite  107,  Palm  Bay.  FL 
32905,  407-726-9920. 
Jewish  Hospital  of  Cincinnati.  Inc..  3200 
Burnet  Ave..  Cincinnati.  OH  45229. 
513^569-2051. 


LabOne.  inc..  8915  Lenexa  Dr..  Overland 

Park.  Kansas  66214.  913-888-3927 

(formerly:  Center  for  Laboratory 

Services,  a  Division  of  LabOne.  Inc.). 
Laboratory  Specialists.  Inc..  113  Jarrell 

Dr..  Belie  Chasse.  LA  70037.  504- 

392-7961. 
Marshfield  Laboratories.  1000  North 

Oak  Ave..  Marshfield.  WI  54449.  715- 

389-3734/800-222-5835. 
MedExpress/National  Laboratory 

Center.  4022  Willow  Lake  Blvd.. 

Memphis.  TN  38175.  901-795-1515. 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology. 

3000  Ariington  Ave.,  Toledo.  OH 

43699-0008,  419-381-5213. 
Medlab  Clinical  Testing.  Inc.,  212 

Cherry  Lane.  New  Castle.  DE  19720. 

302-655-5227. 
MedTox  Laboratories.  Inc..  402  W. 

County  Rd.  D.  St.  Paul.  MN  55112. 

800-832-3244/612-636-7466. 
Methodist  Hospital  of  Indiana.  Inc.. 

Department  of  Pathology  and 

Laboratory  Medicine,  1701  N.  Senate 

Blvd..  Indianapolis.  IN  46202.  317- 

929-3587. 
Methodist  Medical  Center  Toxicology 

Laboratory-.  221  N.E.  Glen  Oak  Ave.. 

Peoria.  IL  61636.  800-752-1835/309- 

671-5199. 
MetPath  Laboratories.  875  Greentree 

Rd..  4  Parkway  Ctr..  Pittsburgh.  PA 

15220-3610.  412-931-7200  (formerly: 

Med-Chek  Laboratories.  Inc..  Med- 

Chek/Damon). 
Met roLab- Legacy  Laboratory-  Services. 

235  N.  Graham  St..  Portland.  OR 

97227. 503-413-4512. 800-237- 

7808(x4512). 
National  Health  Laboratories 

Incorporated.  2540  Empire  Dr., 

Winston-Salem,  NC  27103-6710, 

Outside  NC:  919-760-4620/800-334- 

8627/Inside  NC:  800-642-0894. 
National  Health  Laboratories 

Incorporated.  d.b.a.  National 

Reference  Laboratory.  Substance 

Abuse  Division.  1400  E>onelson  Pike. 

Suite  A-15,  Nashville.  TN  37217. 

615-360-3992/800-800-4522. 
National  Health  Laboratories 

Incorporated.  13900~'Park  Center  Rd.. 

Hemdon.  VA  22071.  703-742-3100. 
National  Psychopharmacology 

Laboratory.  Inc..  9320  Park  W.  Blvd.. 

Knoxville.  TN  37923.  800-251-9492. 
National  Toxicology  Laboratories.  Inc.. 

1100  California  Ave..  Bakersfield.  CA 
93304.  805-322-4250. 
Northwest  Toxicology.  Inc..  1141  E. 
3900  South.  Salt  Lake  Qty.  UT  84124, 
800-322-3361. 
Oregon  Medical  Laboratories.  P.O.  Box 
972.  722  East  11th  Ave..  Eugene.  OR 
97440-0972.  503-687-2134. 
Pathology  Associates  Medical 
Laboratories.  East  11604  Indiana. 
Spokane.  WA  99206.  509-926-2400.    j 
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PDLA,  Inc.  (Princeton),  100  Corporate 
Court.  So.  Plainfield.  NJ  07080.  908- 
769-8500/800-237-7352. 

PharmChem  Laboratories,  Inc.,  1505- A 
O'Brien  Dr..  Menlo  Park.  CA  94025. 
415-328-6200/800-446-5177. 

PharmChem  Laboratories.  Inc..  Texas 
Division.  7606  Pebble  Dr..  Fort  Worth. 
TX  76118.  817-595-0294.  (formerly: 
Harris  Medical  Laboratory). 

Physicians  Reference  Laboratory,  7800 
West  110th  St..  Overland  Park.  KS 
66210.  913-338-4070/800-821-3627, 
(formerly:  Physicians  Reference 
Laboratory  Toxicology  Laboratorv). 

Poisonlab.  Inc..  7272  Clairemont  Mesa 
Rd..  San  Diego,  CA  92111.  619-279- 
2600/800-882-7272. 

Puckett  Laboratory,  4200  Mamie  St.. 
Hattiesburgh.  MS  39402,  601-264- 
3856/800-844-8378. 

Regional  Toxicology  Services,  15305 
N  E.  40th  St.,  Redmond.  WA  98052. 
206-882-3400. 

Roche  Biomedical  Laboratories.  Inc.. 
1120  Stateline  Rd..  Southaven,  MS 
38671.601-342-1286. 

Roche  Biomedical  Laboratories.  Inc.,  69 
First  Ave..  Raritan,  N)  08869,  800- 
437-4986. 

Roche  CompuChem  Laboratories.  Inc..  A 
Member  of  the  Roche  Group.  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709.  919-549- 
8263/800-833-3984.  (Formeriy: 
CompuChem  Laboratories.  Inc..  A 
Subsidiary  of  Roche  Biomedical 
Laboratory). 

Roche  CompuChem  Laboratories.  Inc., 
Special  Division,  A  Member  of  the 
Roche  Group,  3308  Chapel  Hill/ 
Nelson  Hwy.,  Research  Triangle  Park, 
NC  27709,  919-549-8263,  (Formerly: 
CompuChem  Laboratories,  Inc. — 
Special  Division). 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd..  Richmond,  VA 
23236.  804-378-9130. 
Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple,  TX  76504, 
800-749-3788. 
S.E.D.  Medical  Laboratories.  500  Walter 
NE,  Suite  500,  Albuquerque.  NM 
87102, 505-848-8800. 
Sierra  Nevada  Laboratories,  Inc..  888 
Willow  St..  Reno.  NV  89502,  800- 
648-5472. 
SmithKline  Beecham  Clinical 
Laboratories,  7600  Tyrone  Ave..  Van 
Nuys.  CA  91045,  818-376-2520. 
SmithKline  Beecham  Clinical 
Laboratories,  801  East  Dixie  Ave.. 
Leesburg,  FL  34748,  904-787-9006, 
(formerly:  Doctors  &  Physicians 
Laboratory). 
SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr., 
Atlanta,  GA  30340,  404-934-9205, 
(formerly:  SmithKline  Bio-Science 
Laboratories). 


SmithKline  Beecham  Clinical 
Laboratories.  506  E.  State  Pkwy., 
Schaumburg.  IL  60173.  708-885- 
2010.  (formerly:  International 
Toxicology  Laboratories). 
SmithKline  Beecham  Clinical 
Laboratories.  400  Egypt  Rd.. 
Norristown.  PA  19403,  800-523- 
5447.  (formerly:  SmithKline  Bio- 
Science  Laboratories). 

SmithKline  Beecham  Clinical 
Laboratories.  8000  Sovereign  Row, 
Dallas.  TX  75247.  214-638-1301, 
(formerly:  SmithKline  Bio-Science 
Laboratories). 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176. 

Southwest  Laboratories.  2727  W. 
Baseline  Rd.,  Suite  6,  Tempe.  AZ 
85283.  602-438-8507. 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205.  1000  N. 
Lee  St.,  Oklahoma  City,  OK  73102, 
405-272-7052. 

Toxicology  &  Drug  Monitoring 
Laboratory.  University  of  Missouri 
Hospital  &  Clinics.  301  Business  Loop 
70  West.  Suite  208.  Columbia.  MO 
65203, 314-882-1273. 

Toxicology  Testing  Service.  Inc..  5426 
N.W.  79th  Ave..  Miami.  FL  33166. 
305-593-2260. 

TOXWORX  Laboratories,  Inc..  6160 
Variel  Ave..  Woodland  Hills.  CA 
91367,  818-226-^373,  (formeriy: 
Laboratory  Specialists,  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.). 

UNILAB,  18408  Oxnard  St.,  Tarzana, 
CA  91356,  800-492-0800/818-343- 
8191,  (formerly:  MetWest-BPL 
Toxicology  Laboratory). 
No  laboratories  withdrew  from  the 

Program  in  March. 

Richard  Kopanda, 

Acting  Executive  Officer  Substance  Abuse 

and  Mental  Health  Services  Administration. 

[FR  Doc.  95-8015  Filed  3-31-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

(PRT-800377] 

Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et seg). 

Applicant:  Loreen  Allphin,  Biology 
Department,  University  of  Utah,  Salt 
Lake  City,  Utah. 


The  applicant  requests  a  permit  to 
include  collect  fruits  of  the  Sentry  milk- 
vetch  [Astragalus  cremnophalax  var. 
cremnophalax)  and  Mancos  milk-vetch 
{Astragalus  humillimus)  for  the  purpose 
of  scientific  research  and  enhancement 
of  propagation  and  survival  of  the 
species  as  prescribed  by  Service 
recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director.  Ecological  Services. 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque.  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  from 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
lames  A.  Young. 

Acting  Regional  Director.  Region  2. 
Albuquerque,  New  Mexico. 
(FR  Doc.  95-8073  Filed  3-31-95;  8:45  ami 
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[PRT-8004581 

Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.) 

Applicant:  Mark  D.  Hovorka, 
Department  of  Biology,  York  University, 
North  York,  Ontario,  Canada. 

The  applicant  requests  a  permit  to 
include  take  of  the  lesser  long-nosed  bat 
(Leptonycteris  curasoae  yerbabuenae) 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director.  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  from 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 


office  within  30  days  of  the  date  of 

publication  of  this  notice.  (See 

ADDRESSES  above.) 

lames  A.  Young, 

Acting  Regional  Director,  Region  2. 

Albuquerque,  New  Mexico. 

(FR  Doc.  95-8074  Filed  3-31-95:  8:45  ami 
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[PRT-798107] 

Receipt  of  Application (s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq. 

Applicant:  Kenneth  J.  Kingsley, 
SWCA,  Inc.,  Tucson,  Arizona. 

The  applicant  request  a  permit 
amendment  to  include  collection  of 
vouchers  specimens  of  Arizona 
hedgehog  cactus  [Echinocereus 
triglochidiatus  arizonicus)  from 
previously  unknowrn  populations  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Ser\'ice,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.). 

James  A.  Young, 

Acting  Regional  Director,  Region  2, 

Albuquerque.  New  Mexico. 

|FR  Doc.  95-8076  Filed  3-31-95;  8:45  am] 
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Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  14,  Block  J,  9608 
Leaning  Rocit  Circle,  Long  Canyon, 
Austin,  Travis  County,  Texas 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice — Correction. 


summary:  Urry  W.  James  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT-798674.  The  applicant  has 
requested  that  the  Federal  Register 
notice  published  on  March  16.  1995,  be 
corrected  to  reflect  the  correct  address. 
The  construction  of  the  one  single- 
family  residence  will  now  occur  at  9608 
Leaning  Rock  Circle,  Lot  14,  Block  J, 
Long  Canyon.  Austin,  Travis  County, 
Texas. 

DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  at  the  Ecological  Services  Field 
Office,  Austin,  Texas,  by  no  later  than 
April  17,  1995. 
James  A.  Young, 

Acting  Regional  Director.  Region  2. 
Albuquerque,  New  Mexico. 
[FR  Doc.  95-8075  Filed  3-31-95;  8:45  ami 
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Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  information 
collection  requirements  and  related 
explanatory  material  may  be  obtained 
by  contacting  Dennis  Jones  at  303-231- 
3046.  Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  at  the 
telephone  number  listed  below  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1010- 
0090),  Washington.  DC  20503, 
telephone  202-395-7340. 

Title:  Royalty  Rate  Reduction  Program 
for  Federal  Stripper  Oil  Properties. 
OMB  Approval  Number:  1010-0090. 
Abstract:  To  encourage  continued 
production,  provide  an  incentive  for 
enhanced  oil  recovery  projects, 
discourage  abandonment  of  properties 
producing  less  than  15  barrels  of  oil 
each  well  day,  and  to  reduce  operator's 
expenses,  the  Bureau  of  Land 
Management  (ELM)  has  amended 
regulations  at  43  CFR  3103.4-1  to 
establish  the  conditions  under  which  an 
operator  of  stripper  oil  property  can 
obtain  a  reduced  royalty  rate.  Operators 
are  required  to  provide  the  royalty  rate 
for  each  property  to  the  Minerals 
Management  Service,  Royalty 


Management  Program  (RMP)  to  ensure 
that  the  correct  rate  is  used  in  RMP 
financial  and  production  auditing 
systems. 

Bureau  Form  Numbers:  MMS-4377. 

Frequency:  Annually. 

Description  of  Respondents: 
Operators  of  stripper  oil  properties  on 
Federal  lemds. 

Estimated  Completion  Time:  30 
minutes. 

Annual  Responses:  800. 

Annual  Burden  Hours:  1.000. 

Bureau  Clearance  Officer:  Arthur 
Quintana.  (703)  787-1101. 

D,ited:  February  2,  1995. 
Donald  T.  Sant. 

Acting  Associate  Director  for  Royalty 

Management. 

(FR  Doc.  95-7997  Filed  3-31-95;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatjon  No.  TA-201-64] 
Fresh  Winter  Tomatoes 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  202  of  the 
Trade  Act  of  1974  (19  U.S.C.  §  2252) 
(the  Act). 


SUMMARY:  Following  receipt  of  a  petition 
filed  on  March  29.  1995,  on  behalf  of  the 
Florida  Tomato  Exchange.  Orlando.  FL, 
and  the  constituent  members  thereof, 
(petitioner)  the  United  States 
International  Trade  Commission 
instituted  investigation  No.  TA-201-64 
under  section  202(b)  of  the  Trade  Act  of 
1974  to  determine  whether  fi-esh  winter 
tomatoes,  provided  for  in  subheadings 
0702.00.20  and  0702.00.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  are  being  imported  into 
the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  industry  producing  an 
article  like  or  directly  competitive  with 
the  imported  article.' 

Further,  the  petitioner,  having 
indicated  that  the  subject  tomatoes  are 
perishable  agricultural  products  that 
have  been  the  subject  of  Commission 
monitoring  under  section  332(g)  of  the 


'  For  purposes  of  this  investigation,  "fresh  winter 
tomatoes"  is  detmed  as  fresh  or  chilled  tomatoes 
(including  but  not  limited  to  the  varieties  knoM-n 
scientifically  as  Lycopersicon  esculenttun  and 
Lycopersicon  pyriforme).  excluding  cherry  tomatoes 
(Lycopersicon  cerasiforme).  if  entered  during  the 
period  bom  January  1  through  April  30,  inclusive, 
in  any  year. 


Laboratones). 


Lake  City.  Utah. 


a  copy  oi  sucn  acxjunieiiis  lu  uic  nuuvi 
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Tariff  A«.1  of  1930  for  more  than  90  days, 
has  requested,  pursuant  to  section 
202(d)  of  the  AM  (19  IJ.S.C.  2252(d)), 
that  provisional  rnlief  be  provided 
through  April  30.  1995.  Accordingly,  as 
provided  for  in  section  202(d)ll)(C),  the 
Contmission  will  determine,  on  the 
basis  of  available  information,  whether 
increased  imports  (either  actual  or 
relative  to  domcstjc  production)  of  the 
above-described  tomatoes  are  a 
substantial  cause  of  srnous  mjury,  or 
the  threat  thereof,  to  the  <lomestic 
industry  producing  an  article  like  or 
directly  comp>etitive  with  the  iniporte*! 
article,  and  whether  either  (1)  the 
serious  injury  is  likely  to  tj«>  (Jifficult  to 
repair  by  reason  of  perishability  of  the 
like  or  directly  competitive  agricultural 
product,  or  (2)  the  serious  injury  cannot 
be  timely  prevented  through 
investigation  under  section  202(b)  and 
action  under  section  203.  If  the 
Commission  makes  an  affirmative 
preliminary  determination  under 
suction  202(d)(1)(C).  s..-r:tion  202(d)(1)(E) 
requires  that  it  find  the  anjount  or 
extent  of  provisional  relief  that  is 
necessary  to  prevent  or  remedy  the 
serious  injury. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
.ipplication.  consult  the  Commission's 
Rules  of  Practice  and  Pro<:edure,  part 
201.  subparts  A  through  E  (19CI-'R  part 
201),  and  part  206.  subparts  A  and  B  (19 
CFR  part  206), 

EFFECTIVE  DATE:  March  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183).  Office 
of  Investigations.  US.  International 
Trade  Commission,  500  E  Street  S.W.,    . 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
theC.ommissionsTDD-termina)  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  Ihf  S.t  retary  at  202-205-2000. 
InfoTii.rit.on  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
r»'mott'  bulletin  board  system  for 
personal  computers  at  202-2'J5-1895 
(N.a.l). 

SUPP1.EMENTARY  INFORtKATtON: 

Participation  m  the  inveatigation  and 
service  list — Perstins  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Cximmission. 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notic  e  in  tlio  Federal  Register. 


Persons  wishing  to  participate  in  the 
phase  of  this  investigation  regarding 
provisional  relief  must  file  an  entry  of 
appearance  with  the  Secretary  not  later 
than  two  (2)  days  after  publication  of 
this  notice  in  the  Federal  Register  The 
Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for  ' 
filing  entries  of  appearance. 

Conference  on  provisiona]  relief  and 
hearings  on  injury  and  remedy.— A  staff 
conference  on  the  question  of 
provisional  relief  will  be  held  beginning 
at  9:30  a.m.  on  April  10.  1995,  at  the 
U.S.  International  Trade  Commission 
Building.  A  subsequent  hearing  on 
injury  will  be  held  beginning  at  9:30 
a.m.  on  July  6,  1995.  In  the  event  that 
the  Commission  makes  an  affirmative 
injury  determination  or  is  equally 
divided  on  the  question  of  injury  in  this 
investigation,  a  hearing  on  the  question 
of  remedy  will  be  held  beginning  at  9:30 
a.m.  on  August  17. 1995.  Requests  to 
appear  at  the  conference  on  provisional 
relief  should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  as  far  in 
advance  of  the  conference  date  as  is 
practicable.  Requests  to  appear  at  the 
hearings  on  injury  and  remedy  should 
be  filed  on  or  before  June  19,  1995.  and 
August  11.  1995,  respectively. 

With  regard  to  the  hearing  on  injury-, 
all  jjersons  desiring  to  appear  at  the 
hearings  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  am.  on  June  22,  1995. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  hearing  are  governed  by  sections 
201.6(b)(2)  and  201.13(f)  of  the 
Commission's  rules. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  The  deadline  for 
filing  preconference  briefs  on 
provisional  relief  is  April  6.  1995;  the 
deadline  for  filing  prehearing  briefs  on 
injury  is  June  29,  1995,  and  that  for 
filing  prehearing  briefs  on  remedy, 
including  any  commitments  pursuant  to 
19  U.S.C.  §  2'252(a)(6)(B),  is  August  10, 
1995.  The  deadline  for  filing 
posthearing  briefs  on  injury  is  July  12. 
1995.  and  that  for  filing  posthearing 
briefs  on  remedy  is  August  24,  1995  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  consideration  of  provisional  relief 
on  or  before  April  6.  1995,  pertinent  to 
the  consideration  of  injury  on  or  before 
July  12.  1995,  and  pertinent  to  the 
consideration  of  remedy  on  or  before 


.August  24,  1995.  All  written 
submissions  must  conform  with  th^ 
provisions  of  section  201  8  of  the 
Commissi«m's  rules;  any  submissions 
that  ( ontain  TBI  must  also  conform  with 
iht'  rfquirt'nients  of  section  201  6  of  the 
rules 

In  accordance  with -section  201.1b1cJ 
of  the  rules,  each  document  filed  by  a 
partv  to  the  investigation  must  be  served 
iin  all  other  parties  to  the  investigation 
(as  identified  by  the  service  list),  and  a 
(.ertificato  of  service  must  bo  timnly 
filed  The  Se<.retary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service.         • 

Limited  di!,closure  of  CBI  uiidt'r  an 
administrative  protective  order  lAPO) 
and  CBI  seixice  list. — Except  as 
provided  below,  the  .Secretary,  pursuant 
to  section  206.17(a)  of  the  Cpmmi.ssion's 
rules,  will  make  CBI  gathered  in  this 
investigation  available  to  authorized 
applicants  under  the  APO  issue:*  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Authorized  applicants  mny 
have  access  to  such  information 
nothwithstanding  any  prior  action  taken 
in  connection  with  the  phase  of  this 
investigation  regarding  provisional 
relief  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  CBI  und«»r 
the  APO. 

Persons  wishing  to  obtain  confidential 
business  information  (CBI)  gathered  in 
connection  with  the  provisional  relief 
phase  must  file  an  application  for  APO 
with  the  Secretary  not  later  than  two  (2) 
davs  after  p\iblication  of  this  notice  in     , 
the  Federal  Register. 

Authority:  This  investigation  is  being 
<,ondu(  ted  under  the  authority  of  set  tion  202 
of  the  Trade  Ac  t  of  1974.  This  notice  is 
published  pursuant  to  section  206  3  of  !hi» 
Commission's  rules. 

Issued:  .Mart  h  30, 1995. 
Bv  order  of  the  Commission 
Donna  R.  Koehnke. 

SiTrelnry. 

|KR  Doc  95-8223  Filed  3-T1-95:  BA'^nnA 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(O.MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  .Act  (44  LiSC   '      ' 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  sim  e  th»- 
last  list  was  published.  Entries  are 


grouped  into  submission  categories. 
v\'ith  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Lav>r^6-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7304  AND  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 
.  Extension  of  a  currently  approved 
collection. 

(1)  Supplementary  Homicide  Report. 

(2)  1-704.  Federal  Bureau  of 
Investigation,  United  States 
Department  of  Justice. 

(3)  Primary=State,  Local,  or  Tribal 
Government.  Others=None.  This 
document  is  needed  to  collect  Age. 
Sex.  Race,  ethnic  origin  and 
relationship  of  murder  victims;  the 
weapon  and  motive.  Summary 
statistics  are  published  in  the  annual 
report  "Crime  in  the  United  States." 

(4)  23.616  armual  respondents  at  10 
minutes  per  response. 

(5)  3.936  annual  burden  hours. 

(6)  Not  applicable  under  Section 
.  3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  March  28. 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

IFR  Doc  95-8051  Filed  3-31-95:  8:45  am] 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  the 
Office  of  Information  and  Regulatorv 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  AA'Dto 
Mr.  Robert  B.  Briggs.  Department  of 
Justice  Clearance  Officer.  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division.  Suite  850.  WCTR,  Washington, 
IX: 20530. 

New  Collection 

(1)  Request  for  Payment  (COPS  Revised 
H-3). 


(2)  COPS-006  Office  of  Community 
Oriented  Policing  Ser\'ices.  Office  of 
the  Associate  Attorney  General, 
United  States  Department  of  Justice. 

(3)  Primary=State.  Local,  or  Tribal 
Government.  The  Request  for 
Payment  form  is  to  be  used  by  COPS 
grantees  in  seeking  an  advance  or 
reimbursement  from  their  grant  for 
the  hiring  of  new  police  officers. 

(4)  48,000  annual  respondents  at  .6 
hours  per  response. 

(5)  38,400  armual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 
Public  comment  on  this  item  is 

encouraged. 

Dated:  March  28. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  I'nited  States 

Department  of  Justice. 

[FR  Doc.  95-8049  Filed  3-31-95:  8:45  ami 
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Ir.formation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item{s)  contained  in  this 
notice,  esjsecially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notifv- 
the  C^B  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your  J 
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intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Ofnce  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530. 

Extension  of  a  currently  approved 
collection. 

(1)  Number  of  Full-Time  Law 
Enforcement  Employees  as  of  October 
31. 

(2)  l-711a  (City=Green.)  1-71  lb 
(County=BIue).  1-71  Ic 
(Red=Population  Centers  over 
100.000).  Federal  Bureau  of 
Investigation,  United  States 
Department  of  Justice. 

(3)  Primary=State.  Local,  or  Tribal 
Government.  Others=None.  This 
document  is  needed  to  determine  the 
number  of  civilian  and  sworn  full- 
time  law  enforcement  employees  in 
the  United  States.  Summary  statistics 
are  published  annual  in  "Crime  in  the 
United  States." 

(4)  192.000  annual  respondents  at  10 
minutes  per  response. 

(5)  32.000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-51 1 . 
Public  comment  on  this  item  is 

encouraged. 

Dated.  Marf.h  28.  1995. 
Robert  B.  Briggs, 

Department  CJearunce  Officer,  United  States 
Deportment  of  Justice. 
IFR  Doc  95-«050  Filed  3-31-95;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1 )  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  WHO  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 


(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether  Section 
3504(h)  ofPublic  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this    ■ 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

New  Collection 

(1)  DNA  Testing  and  Typing  Capacity 
.  Sur\'ey;  Included  in  the  Solicitation 

for  the  Forensic  DNA  Laboratory 
Program. 

(2)  None.  National  Institute  of  Justice, 
United  States  Department  of  Justice. 

(3)  Primary=State,  Local,  or  Trjbal 
Government.  This  survey  will  be 
distributed  to  state  and  local 
governments  as  part  of  the  solicitation 
for  proposals  to  develop  or  improve 
the  capability  to  analyze  DNA  in 
forensic  laboratories. 

(4)  203  annual  respondents  at  4  hours 
per  response. 

(5)  812  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-51 1 
Public  comment  on  this  item  is 

encouraged. 

Dated:  March  28,  1995. 
Robert  B.  Briggs, 

Department  Ciearvnce  Officer.  United  Stoteb 

Department  of/iistice. 

IFR  Doc.  95-8048  Filed  3-31-95;  8:45  am| 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brtef  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether  Section 
3504(h)  ofPublic  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  term(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  asso<.iated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  the  Department  of 
Justice's  Clearance  Officer,  Mr,  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
theOMB  reviewer  /\ND  the  Dep>artmenl 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the  • 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Rol)ert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division.  Suite  850. 
WCTR,  Washington,  DC  20530. 

Extension  of  currently  approved 
collection. 

(1)  Monthly  Return  of  Arson  Offenses 
Known  to  Law  Enforcement. 

(2)  1-725.  Federal  Bureau  of 
Investigation,  United  States 
Department  of  Justice. 

(3)  Primary  =State,  Local,  or  Tribal 
Government.  Others=None.  This 
document  is  needed  to  collect 
information  on  arson  offenses  known 
to  law  enforcement  agencies. 
Summary  statistics  are  published 
annually  in  "Crime  in  the  United 
States". 

(4)  192,000  annual  respondents  at  10 
minutes  per  response. 

(5)  32.000  annual  burden  hours. 


(6)  Not  apphcable  under  Section 
35G4(hJ  ofPublic  Law  96-511. 
Public  comment  on  this  item  is 

encouraged. 

Dated:  March  28, 1995. 
Robert  B.  Briggs. 

Department  Oeomnce  Officer,  United  Stales 

Department  of  Justice. 

IFR  Doc  95-8052  Filed  3-31-95;  8:45  am) 
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Office  of  the  Assistant  Attorney 
General  for  Civil  Rights 

Certification  of  Washington  State 
Regulations  for  Barrier  Free  Design 
Under  the  Americans  With  Disabiltties 
Act 

AGENCY:  Department  of  Justice. 
AcnoM:  Notice  of  certification. 

SUMMARY:  The  Department  of  Justice  has 
certified  that  the  Washington  State 
Regulations  for  Barrier  Free  Design  meet 
or  exceed  the  new  construction  and 
alterations  requirements  of  title  III  of  the 
Americans  with  Disabilities  Act  (ADA). 
EFFECnVE  DATE:  March  29,  1995. 
ADDRESSES:  Inquiries  may  be  addressed 
to:  John  Wodatch,  Chief,  Disability 
Rights  Section,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  P.O.  Box 
66738,  Washington,  tXT  20035-6738. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Wodatch,  Chief.  Disability  Rights 
Section,  Qvil  Rights  Division,  U.S. 
Department  of  Justice.  P.O.  Box  66738. 
Washington.  DC  20035-6738. 
Telephone  number  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDD). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  by  calling  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDD) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ADA  authorizes  the  Department 
of  Justice,  upon  application  by  a  State 
or  local  government,  to  certify  that  a 
State  or  local  law  that  establishes 
accessibility  requirements  meets  or 
exceeds  the  minimum  requirements  of 
title  III  of  the  ADA  for  new  construction 
and  aherations.  42  U.S.C. 
12188(b)(l)(A)(ii);  28  CFR  36.601 
through  36.608.  Certification  constitutes 
rebuttable  evidence,  in  any  ADA 
enforcement  action,  that  a  building 
constructed  or  altered  in  accordance 
with  the  certified  code  complies  with 
the  new  construction  and  alterations 
requirements  of  title  III  of  the  ADA. 

By  letter  dated  January  27,  1992,  the 
Washington  State  Building  Code 
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Council  (Council)  requested 
certification  that  the  Washington  State 
Regulations  for  Barrier  Free  Design 
(code)  meets  or  exceeds  the  new 
construction  and  alterations 
requirements  of  title  III  of  the  ADA. 
On  May  20,  1993,  after  consuhing 
with  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board),  the  Department 
provided  technical  assistance  to  the 
Council  identifying  issues  that  needed 
to  be  addressed  before  certification 
could  be  considered. 

On  August  20. 1993,  the  Council 
made  a  supplemental  submission, 
providing  its  1992  amendments  to  the 
code,  newly-issued  interpretations  of 
the  code,  and  comments  responding  to 
the  Department's  preliminary  response. 
By  letter  dated  March  23,  1994,  the 
Council  provided  further 
supplementation  of  its  submission. 
On  July  22, 1994,  the  Department 
responded  to  the  supplemental 
submissions.  On  November  17,  1994. 
the  Council  adopted  amendments  to  the 
code  addressing  the  remaining  issues 
raised  by  the  Department.  By  letter 
dated  November  28,  1994,  the  Council 
submitted  those  amendments  as  a 
supplement  to  its  certification  request. 

The  Department  has  analyzed  the 
Washington  code,  as  adopted  on 
November  8, 1991,  and  amended  on 
November  13,  1992,  and  November  17. 
1994.  and  has  preliminarily  determined 
that  it  meets  or  exceeds  the  new 
construction  and  alterations 
requirements  ©f  title  III  of  the  ADA.  By 
letter  dated  December  6, 1994,  the 
Department  notified  the  Council  of  its 
preliminary  determination  of 
equivalency. 

On  January  12, 1995,  the  Department 
published  a  notice  in  the  Federal 
Register  (60  FR  2986)  announcing  its 
preliminary  determination  of 
equivalency  and  requesting  public 
-comments  thereon.  The  period  for 
submission  of  written  comments  ended 
on  March  13,  1995.  In  addition,  the 
Department  held  public  bearings  in 
Seattle,  Washington  on  January  27, 
1995,  and  in  Washington,  DC  on  March 
27,  1995. 

The  Department  received  six  written 
comments  and  17  persons  testified  at 
the  hearings.  Comments  and  testimony 
were  submitted  by  building  officials, 
disability-rights  advocates,  design 
professionals,  and  interested 
individuals,  including  individuals  with 
disabiUties.  The  Department  has  read 
and  analyzed  each  comment,  as  well  as 
the  testimony  submitted  at  the  hearings, 
and  has  consulted  with  the  Access 
Board. 


The  vast  majority  of  comments 
supported  certification  of  the 
Washington  code.  One  individual 
commented  that  he  did  not  believe  the 
Washington  code  was  equivalent 
regarding  regulation  of  maximum 
activating  force  for  door  and  window 
hardware.  However,  close  examination 
of  the  ADA  Standards  for  Accessible 
Design  reveals  that  they  do  not  address 
maximum  activating  force  for  such 
elements.  Therefore,  the  Washington 
code  is,  in  fact,  equivalent  in  this 
respect.  All  the  remaining  comments 
supported  equivalency  and  certification. 

Based  on  these  comments,  the 
Department  has  determined  that  the 
Washington  code  is  equival«jt  to  the 
new  construction  and  alterations 
requirements  of  title  III  of  the  ADA. 
Therefore,  the  Department  has  informed 
the  submitting  official  of  its  decision  to 
certify  the  Washington  code  and  has 
issued  a  seal  of  certification. 

Limitations  of  Certification 

The  certification  determination  is 
limited  to  the  version  of  the  Washington 
code,  including  the  amendments  and 
interpretations,  that  has  been  submitted 
to  the  Department.  The  certification 
does  not  apply  to  amendments  or 
interpretations  that  have  not  been 
submitted  and  reviewed  by  the 
Department. 

The  certification  does  not  apply  to 
any  elements  or  features  not  addressed 
in  the  Washington  code.  If  a  builder 
incorporates  such  elements,  he  or  she 
will  not  be  entitled  to  rely  on  the 
rebuttable  evidence  of  ADA  compliance 
provided  by  certification  fw  those 
elements.  Nor  does  the  certification 
apply  to  the  Appendix  provisions  of  the 
Washington  code,  which  are  advisory 
only.  Finally  the  certification  does  not 
apply  to  waivers  granted  under  the 
Washington  code  by  local  building 
officials.  Therefore,  if  a  builder  receives 
a  waiver,  modification,  variance,  or 
other  exemption  firom  the  requirements 
of  the  Washington  code  for  any  element 
of  construction  or  alterations,  the 
certification  determination  will  not 
constitute  evidence  of  ADA  compliance 
with  respect  to  that  element. 

Dated:  March  29, 1995. 
Deval  L.  Patrick. 

Assistant  A  ttorney  General,  Civil  Rights 

Division. 

IFR  Dtx:.  95-8104  Filed  3-31-95;  8:45  ami 
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POSTAL  RATE  COMMISStON 
[Docket  No.  MC»5-1  and  Order  No.  1049] 

Mail  Classification  Schedule,  1995 
Classification  Reform  I;  Notice  and 
Order  on  Filing  of  Major  Revisions  to 
the  Domestic  IMail  Classification 
Schedule  (With  Related  Postal  Rate 
Changes) 

(Issued  March  28,  1995) 

Notice  is  hereby  given  that  on  March 
24.  1995.  the  United  States  Postal 
Service  filed  a  request  with  the  Postal 
Rate  Commission  pursuant  to  section 
3623  of  the  Postal  Reorganization  Act 
|39  U.S.C.  3623)  for  a  recommended 
decision  on  proposed  changes  in  the 
domestic  mail  classification  schedule 
(DMCS).  The  proposed  revisions  also 
entail  changes  in  rates.  The  Request 
includes  several  attachments  and  is 
supported  by  the  testimony  of  22 
witnesses.  It  is  on  file  in  the 
Commission's  docket  room  and  is 
available  for  public  inspection  during 
regular  business  hours. 

Nature  and  extent  of  proposed 
changes.  The  Service  indicates  that  this 
proposal  is  the  initial  phase  of  a 
fundamental  structural  reform  of  the 
longstanding  approach  to  mail 
classification.  It  asserts  that  an  extensive 
review  has  shown  that  this  type  of 
reform  is  needed  if  it  is  to  continue  to 
meet  its  statutory  obligations.  Request  at 
1-2.  In  particular,  the  Service  maintains 
that  the  requested  amendments  to  the 
DMCS  and  its  attendant  rate  schedules 
will  further  the  general  policies  of 
efficient  postal  operations  and 
reasonable  rates  enunciated  in  the 
Postal  Reorganization  Act.  and  conform 
to  the  criteria  of  39  U.S.C.  §§  3622(b) 
and  3623(c).  Id.  at  9. 

Mail  users  most  directly  affected  by 
the  revisions  included  in  this  phase  of 
the  proposed  reform  are  current  users  of 
First-Class  Mail,  regular-rate  second- 
and  third-class  mail.  Also,  the  DMCS 
provisions  relating  to  Express  Mail  and 
fourth  class  have  been  revised. 
Classification  reforms  affecting  senders 
of  nonprofit  mail,  parcels  and  Priority 
Mail  are  expected  to  be  filed  with  the 
Commission  at  a  later,  unspecified  time. 
Id.  at  3-4.  The  proposed  revisions  entail 
numerous  rate  changes;  however,  the 
first  ounce  of  First -Class  Mail  remains 
unchanged  at  32  cents. 

Ser\ice  levels  proposed  as  the  basic 
criterion  for  mail  classification.  The 
Service  proposes  using  the  customer's 
choice  of  service  level  as  the  basic 
criterion  for  defining  the  classes  of  mail. 
These  service  levels,  plus  an 
independent  grouping  for  periodicals, 
would  supplant  the  existing  classes  of 


mail,  as  follows:  Expedited  Mail  for 
Express  Mail;  Standard  Mail  for  third- 
and  fourth-class  mail;  and  a  Periodicals 
class  for  second  class.  First-Class  Mail 
would  continue  to  be  known  by  that 
name,  but  would  have  two  distinct 
subclasses,  as  noted  below. 

Mail  preparation  proposed  as  the 
criteria  for  subclauses.  The  Service 
proposes  defining  subclasses  within  the 
proposed  new  classes  of  mail  on  the 
basis  of  the  type  of  mail  preparation 
performed  by  the  customer.  Two  types 
of  preparation  would  be  recognized 
under  the  new  structure:  that  which 
facilitates  the  use  of  advanced 
technology  to  accept,  process  and 
deliver  the  mail,  and  that  which  allows 
what  the  Service  refers  to  as  "the  bulk 
bypass"  of  postal  operations.  Under 
these  criteria.  Automation  and  Retail 
subclasses  of  First-Class  Mail  replace 
the  current  regular  First-Class  Mail  and 
First-Class  postal  and  post  cards 
subclasses.  Similarly,  Regular, 
Automation,  and  Enhanced  Carrier 
Route  subclasses  of  Standard  Mail 
replace  the  regular-rate  bulk  third-class 
mail  subclass.  Regular  and  Publications 
Ser\'ice  subclasses  within  the  new 
Periodicals  class  replace  the  regular-rate 
second-class  mail  subclass.  Expedited 
Mail,  like  the  corresponding  Express 
Mail  it  replaces,  is  not  divided  into 
subclasses. 

Principles  underlying  classification 
reform  proposals.  The  Service  says  it 
has  developed  seven  guiding  principles 
for  use  in  designing  specific 
classification  reform  proposals.  These 
are:  the  creation  of  homogeneous  cost- 
and  market-based  subclasses:  the 
application  of  pricing  in  a  more 
effective  manner;  the  encouragement  of 
low-cost  mailstreams;  the 
modernization  and  standardization  of 
mail  entry  requirements;  the  reduction 
of  the  impact  of  mail  content  in 
classification;  the  elimination  of 
unnecessary  classifications;  and  the 
addition  of  classifications  only  where 
significant  market  or  operational  needs 
exist.  Id.  at  3. 

Effect  on  postal  costs,  volumes  and 
revenues;  "contribution  neutrality."  The 
Service  maintains  that  the  proposed 
rates  are  designed  to  recover 
approximately  the  same  FY  1995 
institutional  cost  contribution  from  the 
reformed  subclasses  as  was  projected  in 
the  Commission's  Docket  No.  R94-1 
Opinion  and  Recommended  Decision 
for  their  predecessor  subclasses  for  FY 
1995.  It  says  that  this  "contribution 
neutral"  approach  was  selected  because 
this  Request  was  not  intended  to  be  a 
revenue  case,  nor  an  opportunity  to 
challenge,  change  or  improve  on  the 
Commission's  conclusions  drawn  from 


the  record  in  Docket  No.  R94-1.  The 
Service  asserts  that  the  rate  changes 
included  in  this  Request  are  solely  for 
the  purpose  of  applying  the  pricing 
factors  of  the  Postal  Reorganization  Act 
to  the  reformed  subclasses;  it  is  not 
seeking  to  increase  or  decrease 
institutional  cost  contributions  beyond 
the  levels  recommended  by  the 
Commission  and  approved  by  the 
Governors  in  Docket  No.  R94-1. 

The  Ser\'ice  notes  that  with  two 
exceptions,  it  has  made  no 
methodological  changes  or  departures 
from  the  Docket  No.  R94-1 
Recommended  Decision  in  this  Request. 
The  exceptions  relate  to  estimates  of  the 
costs,  volumes  and  revenues  for  the  new 
subclasses  and  the  city  carrier  single 
subclass  stop  issue.  Id.  at  6.  With 
respect  to  the  latter,  the  Ser\'ice  says 
that  it  has  included  only  volume 
variable  city  carrier  street  time  costs  in 
the  attributable  cost  base;  it  has 
included  the  remaining  costs  attributed 
in  the  Commission's  Docket  No.  R94-1 
Recommended  Decision  for  each 
relevant  existing  subclass  in  the  net 
revenue  target  for  the  pertinent  group  of 
reform  subclasses.  Id.  The  Ser\ice  also 
notes  that  adjustments  to  the  Docket  No. 
R94-1  forecasts  for  First-  and  third-class 
prebarcoded  flats  have  been  adjusted, 
and  the  base  for  the  prebarcode  portion 
of  First-Class  letters  and  cards  has  been 
recast  to  incorporate  additional 
information  from  mailing  statements.  Id. 

Organizational  and  editorial  changes 
in  the  DMCS.  The  Ser\'ice  also  proposes 
conforming  organizational  changes  in 
the  DMCS.  Pursuant  to  these  changes, 
single-piece  third-class  mail  and 
nonprofit  third-class  mail  would  be 
included  in  Standard  Mail,  as  would 
Fourth-class  Parcel  Post,  Bulk  Parcel 
Post,  Bound  Printed  Matter,  Special  and 
Library  rate  subclasses.  The  current 
second-class  preferred  rate 
classifications  for  Within  County, 
Nonprofit,  Classroom  and  Science  of 
Agriculture  publications  would  be 
included  in  the  new  Periodicals  class. 
Priority  Mail  would  remain  a  subclass 
in  First-Class  Mail.  The  Ser\'ice 
maintains  that  no  rate  changes  or 
substantive  classification  changes  are 
requested  for  these  existing 
classifications.  The  Postal  Service  also 
proposes  a  number  of  editorial  changes 
to  the  Special  Service  Rate  and 
Classification  schedules  to  reflect 
changes  in  the  names  and  organization 
of  the  restructured  classes  and 
subclasses.  The  Service  also  proposes 
consolidating  and  updating  the  General 
Definitions  and  General  Terms  and 
Conditions  of  the  DMCS.  See  generally 
Request  at  7-8.  j 
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In  conjunction  with  the  proposed 
classification  reform  and  DMCS 
reorganization,  the  Service  requests  the 
Commission  to  recommend  editorial 
changes  included  in  the  DMCS 
provisions  and  in  the  Rate  Schedules  set 
forth,  respectively,  as  Attachments  A 
and  B  of  its  Request.  The  rate  schedules 
are  also  reproduced  as  an  attachment  to 
this  order.  The  Service  says  these 
changes,  designed  to  streamline  and 
standardize  the  DMCS,  include: 
renumbering  to  eliminate  the  current 
four-decimal  place  section  nirnibering 
structure;  standardization  of  the 
organizational  structure  so  that  related 
provisions  are  in  the  same  numbered 
sections  in  each  classification  schedule; 
^inclusion  in  the  text  of  the  reformed 
subclasses  provisions  not  set  forth  in 
footnotes  to  the  rate  schedules; 
consolidation  of  small  sections; 
elimination  of  redundant  and  obsolete 
material;  and  use  of  headings  for  all 
sections.  Id.  at  8-9. 

Public  hearings;  intervention.  The 
Commission  intends  to  hold  public 
hearings  on  the  Service's  proposed 
changes.  Involvement  in  these  hearings 
generally  takes  the  form  of  either  full 
intervention  or  limited  participation. 
See  Commission  rules  20  and  20a  |39 
CFR  §  3001.20  and  20a].  Commenter 
status  is  available  for  persons  wishing  to 
express  their  views  informally,  without 
incurring  the  obligations  that  attach  to 
the  two  other  forms  of  participation.  See 
Commission  rule  20b  (39  CFR 
§  3001. 20bJ.  Those  wishing  to  be  heard 
in  this  matter  as  either  a  full  intervenor 
or  limited  participant  are  directed  to  file 
a  written  notice  of  intervention 
identifying  the  status  they  intend  to 
assume  and  affirmatively  stating  how 
actively  they  expect  to  participate. 
Limited  participants  are  advised  to 
review  recent  revisions  to  Commission 
rules  of  practice  clarifying  their 
obligation  to  respond  to  discovery 
requests  under  certain  circumstances. 

Notices  should  be  sent  to  the  attention 
of  Margaret  P.  Crenshaw,  Secretary  of 
the  Commission,  1333  H  Street  NW., 
Washington,  DC  20268-0001,  on  or 
before  April  24,  1995.  Commenter  status 
does  not  require  a  notice  of 
intervention. 

Representation  of  the  general  public. 
In  conformance  with  section  3624(a)  of 
title  39,  the  Commission  designates  W. 
Gail  Willette,  Director  of  the 
Commission's  Office  of  the  Consumer 
Advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Pursuant  to  this 
designation,  Ms.  Willette  will  direct  the 
activities  of  Commission  personnel 
assigned  to  assist  her  and,  when 
requested,  will  supply  their  names  for 


the  record.  Neither  Ms.  Willette  nor  any 
of  the  assigned  personnel  will 
participate  in  or  provide  advice  on  any 
Commission  decision  in  this 
proceeding.  The  OCA  shall  be 
separately  served  with  three  copies  of 
all  filings,  in  addition  to  and 
contemporaneous  with,  service  on  the 
Commission  of  the  24  copies  required 
by  section  10(c)  of  the  rules  of  practice 
|39CFR§30001.10(c)l. 

Special  rules  of  practice.  This 
proceeding  will  be  conducted  pursuant 
to  special  evidentiary  rules  of  practice 
set  forth  as  Attachment  A.  With  the 
exceptions  noted  below,  these  special 
rules  are  essentially  the  same  as  those 
utilized  in  Docket  No.  R94-1.  The 
Presiding  Officer  may  alter  these  rules 
for  good  cause  at  any  subsequent  point 
during  this  proceeding.  Participants  are 
encouraged  to  carefully  review  the 
terms  of  all  the  rules,  with  special 
attention  to  the  three  noted  below. 
Special  Rule  No.  2C  retains  the  14-day 
deadline  for  filing  answers  to  discovery 
requests.  The  Commission  notes  that 
this  deadline  is  applicable  not  only  to 
interveners  and  the  OCA,  but  to  the 
Service  as  well.  Special  Rule  No.  3, 
relating  to  service  of  documents,  has 
been  changed  to  reflect  the 
Commission's  recent  amendment  of  rule 
12(b).  The  amendment  imposes  an 
affirmative  duty  upon  participants  to 
request  service  of  certain  documents. 
See  60  FR  12113  (March  6, 1995). 
■  The  text  of  Special  Rule  No.  ID 
relating  to  designatTons  also  has  been 
revised  by  eliminating  a  reference  that 
proved  confusing  in  Docket  No.  R94-1. 
This  revision  is  not  intended  to  make 
any  substantive  change  in  the  rule.  In 
addition  to  this  change,  the  Commission 
notes  a  larger  concern  based  on 
experience  with  the  rule  in  Docket  No. 
R94-1.  During  the  course  of  that 
proceeding,  confusion  over  the  scope 
and  applicability  of  the  designation  rule 
gave  rise  to  extensive  counter- 
designations,  motion  practice  and 
rulings.  This  seriously  undermined  one 
of  the  main  purposes  underlying  use  of 
the  rule,  which  is  to  foster  expedition. 
Absent  a  better  understanding  among 
participants  about  the  purpose  of 
designations  and  the  proffer  that  must 
be  made  to  support  a  motion  for  their 
acceptance,  the  Commission  has  serious 
reservations  about  the  rule's  continued 
efficacy.  Given  this  concern,  the 
Commission  asks  that  participants  be 
prepared  to  address  the  designation 
process  at  the  prehearing  conference. 
Initial  prehearing  conference:  date, 
location  and  agenda.  The  Commission 
will  convene  a  prehearing  conference  at 
9:30  a.m.  on  Tuesday,  April  25,  1995. 
The  conference  will  be  held  in  the 


Commission's  hearing  room  at  1333  H 
Street  NW.,  Suite  300,  in  Washington, 
DC.  The  Commission  expects  persons 
attending  the  meeting  to  be  prepared  to 
discuss  procedural  and  scheduling 
matters  pertinent  to  the  Service's  filing, 
and  other  issues  such  as  the  potential 
for  settlement  of  any  issues  or  other 
opportunities  for  expedition. 

In  the  interest  of  conducting  a 
comprehensive  conference,  participants 
are  directed  to  file  a  notice  of  issues 
they  would  like  to  raise  for 
consideration  no  later  than  7  days 
before  the  prehearing  conference. 
Suggestions  need  not  be  limited  to 
procedural  matters,  but  may  include 
substantive  issues  to  the  extent  that 
considering  them  at  this  stage  may 
contribute  to  expedition  of  the  entire 
proceeding.  A  final  agenda 
incorporating  participants'  suggestions 
will  be  distributed  at  the  outset  of  the 
prehearing  conference.  The  Presiding 
Officer  may  schedule  additional 
prehearing  conferences  if  circumstances 
warrant. 

Other  matters.  The  Commission 
intends  to  complete  hearings  on  the 
Postal  Service's  filing  and  issue  its 
recommended  decision  and  opinion 
promptly.  Although  a  firm  procedural 
schedule  has  not  been  developed  at  this 
time,  the  Commission  anticipates 
conducting  hearings  during  the  months 
of  June  and  September.  Parties  are 
advised  to  plan  their  business  and 
personal  sched^iles  accordingly.  The 
Commission  also  encourages 
participants  to  use  informal  conferences 
to  resolve  as  many  technical  questions 
about  testimony,  workpapers  and 
exhibits  as  possible.  In  addition,  the 
Commission  strongly  encourages 
participants  to  resolve  disputes  or 
concerns  between  or  among  themselves, 
reserving  motions  invoking  the 
Presiding  Officer's  involvement  (or  that 
of  the  Commission)  for  only  the  most 
significant  issues  or  intractable 
disagreements.  In  furtherance  of  this 
policy,  the  Presiding  Officer  may 
require  participants  to  document  their 
attempts  at  early  and  informal 
resolution  as  a  condition  of  accepting 
motions  for  relief. 

Docket  room  hours  of  operation. 
Documents  may  be  filed  with  the 
Commission's  docket  section  Monday 
through  Friday  between  8  a.m.  to  5  p.m. 
Questions  about  docket  room  operations 
should  be  directed  to  Ms.  Peggie  Brown 
at  202-789-6845. 

It  is  ordered: 

1.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

2.  Notices  of  intervention  shall  be 
filed  no  later  than  April  24, 1995. 
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3.  A  prehearing  conference  will  be 
held  on  Tuesday.  April  25. 1995  at  9:30 
a.m.  in  the  Commission's  hearing  room. 

4.  Participants  are  directed  to  file 
notices  of  issues  to  be  addressed  at  the 
prehearing  conference  not  later  than  7 
days  prior  to  the  conference. 

5.  This  proceeding  will  be  conducted 
pursuant  to  the  special  rules  of  practice 
set  out  as  Attachment  A. 

6.  W.  Gail  Willette.  Director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  is  designated  to  represent  the 
interests  of  the  general  public  in  this 
proceeding. 

7.  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 
Secretary. 

Attachment  A — Special  Rules  of 
Practice 

1.  Evidence 

A.  Case-in-chief 

A  participant's  case-in-chief  shall  be 
in  writing  and  shall  include  the 
participant's  direct  case  and  rebuttal,  if 
any.  to  the  United  States  Postal 
Service's  case-in-chief.  It  may  be 
accompanied  by  a  trial  brief  or  legal 
memoranda.  There  will  be  a  stage 
providing  an  opportunity  to  rebut 
presentations  of  other  participants  and 
for  the  Postal  Service  to  present 
surrebuttal  evidence. 

B.  Exhibits 

Exhibits  should  be  self-explanatory. 
They  should  contain  appropriate 
footnotes  or  narrative  explaining  the 
source  of  each  item  of  information  used 
and  the  methods  employed  in  statistical 
compilations.  The  principal  title  of  each 
exhibit  should  state  what  it  contains  or 
represents.  The  title  may  also  contain  a 
statement  of  the  purpose  for  which  the 
exhibit  is  offered;  however,  this 
statement  will  not  be  considered  part  of 
the  evidentiary  record.  Where  one  part 
of  a  multi-page  exhibit  is  based  on 
another  part  or  on  another  exhibit, 
appropriate  cross-references  should  be 
made.  Relevant  exposition  should  be 
included  in  the  exhibits  or  provided  in 
accompanying  testimony. 

C.  Motions  to  Strike 

Motions  to  strike  are  requests  for 
extraordinary  relief  and  are  not 
substitutes  for  briefs  or  rebuttal 
evidence.  All  motions  to  strike 
testimony  or  exhibit  materials  are  to  be 
submitted  in  writing  at  least  14  days 
before  the  scheduled  appearance  of  the 
witness.  Responses  to  motions  to  strike 
are  due  within  seven  days. 


D.  Designation  of  Evidence  from  other 
Commission  Dockets 

Participants  may  request  that  o^icial 
notice  be  taken  of  evidence  received  in 
other  Commission  proceedings.  These 
requests  should  be  made  by  motion, 
should  explain  the  purpose  of  the 
designation,  and  should  identify 
material  by  page  and  line  or  paragraph 
number.  Absent  extraordinary 
justification,  these  requests  must  be 
made  at  least  28  days  before  the  date  for 
filing  the  jMrticipant's  direct  case.  If 
requests  for  designations  and  counter- 
designations  are  granted,  the  moving 
participant  must  submit  two  copies  of 
the  approved  material  to  the  Secretary 
of  the  Commission  for  inclusion  in  the 
record. 

Oppositions  to  motions  for 
designation  and/or  requests  for  counter- 
designations  shall  be  filed  within  14 
days. 

2.  Discovery 

A.  General 

Rules  25.  26  and  27  apply  during  the 
discovery  stage  of  this  proceeding 
except  when  specifically  overtaken  by 
these  special  rules.  Questions  from  each 
participant  should  be  numbered 
sequentially,  by  witness. 

"The  discovery  procedures  set  forth  in 
the  rules  are  not  exclusive.  Parties  are 
encouraged  to  engage  in  informal 
discovery  whenever  possible  to  clarify    " 
exhibits  and  testimony.  The  results  of 
these  efforts  may  be  introduced  into  the 
record  by  stipulation,  by  supplementary 
testimony  or  exhibit,  by  presenting 
selected  written  interrogatories  and 
answers  for  adoption  by  a  witness  at  the 
hearing,  or  by  other  appropriate  means. 

In  the  interest  of  reducing  motion 
practice,  parties  also  are  encouraged  to 
use  informal  means  to  clarify  questions 
and  to  identify  portions  of  discovery 
requests  considered  overbroad  or 
burdensome. 

B.  Objections  and  Motions  to  Compel 
Responses  to  Discovery 

Upon  motion  of  any  participant  in  the 
proceeding,  the  Commission  or  the 
presiding  officer  may  comjiel 
production  of  documents  or  items  or 
compel  an  answer  to  an  interrogatory  or 
request  for  admissions  if  the  objection  is 
overruled.  Motions  to  com{>el  should  be 
filed  within  14  days  of  an  objection  to 
the  discovery  request. 

Parties  who  have  objected  to 
interrogatories  or  requests  for 
production  of  documents  or  items 
which  are  the  subject  of  a  motion  to 
com(>el  shall  have  seven  days  to  answer. 
Answers  will  be  considered 


supplements  to  the  arguments  presented 
in  the  initial  objection. 

C.  Answers  to  Interrogatories 

Answers  to  discovery  requests  shall 
be  prepared  so  that  they  can  be 
incorporated  as  written  cross- 
examination.  Each  answer  shall  begin 
on  a  separate  page,  identify  the 
individual  responding,  and  set  forth  the 
participant  who  asked  the  question  and 
the  number  and  text  of  the  question. 

Participants  are  expected  to  serve 
supplemental  answers  to  update  or  to 
correct  responses  whenever  necessary, 
up  until  the  date  that  answers  are 
accepted  into  evidence  as  written  cross- 
examination.  Participants  filing 
supplemental  answers  shall  indicate 
whether  the  answer  merely  supplements 
the  previous  answer  to  make  it  current 
or  whether  it  is  a  complete  replacement 
for  the  previous  answer. 

Participants  may  submit  discovery 
responses  with  a  declaration  of  accuracy 
from  the  respondent  in  lieu  of  a  sworn 
affidavit. 

Answers  to  discovery  are  to  be  filed 
within  14  days  of  the  service  of  the 
discovery  request.  Participants  are 
urged,  but  not  required,  to  deliver 
discovery  requests  by  hand  to  those  who 
are  subject  to  the  14-day  deadline. 

D.  Follow-up  Interrogatories 
Follow-up  interrogatories  to  clarify  or 

elaborate  on  the  answer  to  an  earlier 
discovery  request  may  be  filed  after  the 
initial  discovery  period  ends.  They  must 
be  served  within  seven  days  of  receipt 
of  the  answer  to  the  previous 
interrogatory  unless  extraordinary 
circumstances  are  shown. 

E.  Discovery  to  Obtain  Information 
Available  Only  from  the  Postal  Service 

Rules  25  through  27  allow  discovery 
reasonably  calculated  to  lead  to 
admissible  evidence  during  a  noticed 
proceeding  with  no  time  limitations. 
Generally,  through  actions  by  the 
presiding  officer,  discovery  against  a 
party  is  scheduled  to  end  prior  to  the 
receipt  into  evidence  of  that  party's 
direct  case.  An  exception  to  this 
procedure  shall  operate  when  a 
participant  needs  to  obtain  information 
(such  as  operating  procedures  or  data) 
available  only  from  the  Postal  Service. 
Discovery  requests  of  this  nature  are 
permissible  up  to  20  days  prior  to  the 
filing  date  for  final  rebuttal  testimony. 

3.  Service 

Interrogatories,  objections  and 
answers  thereto  should  be  served,  in 
conformance  with  Rule  12.  on  the 
Commission,  the  OCA  (three  copies),  on 
the  complementary  party,  and  on  any 


requested,  will  supply  their  names  for        The  conference  will  be  held  in  the 
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other  participant  so  requesting. 
Participants  will  be  deemed  to  have 
requested  service  for  purposes  of  these 
special  rules  unless  they  file  a 
document  to  the  contrary  with  the 
Commission. 

Parties  should  include  informative 
titles  to  identify  the  content  of  any 
filing.  When  possible,  the  relief 
requested  or  the  issue  addressed  should 
be  noted.  Transmittal  documents  should 
identify  the  answers  or  other  materials 
being  provided. 

4.  Cross-examination 

A.  Written  cross-examination 

Written  cross-examination  will  be 
utilized  as  a  substitute  for  oral  cross- 
examination  whenever  possible, 
particularly  to  introduce  factual  or 
statistical  evidence. 

Designations  of  written  cross- 
examination  should  be  served  three  or 
more  working  days  before  the  scheduled 
appearance  of  a  witness.  Designations 
shall  identify  every  item  to  be  offered  as 
evidence,  listing  the  participant  who 
initially  posed  the  discovery  request, 
the  witness  and/or  party  to  whom  the 
question  was  addressed  (if  different 
from  the  witness  answering),  the 
number  of  the  request  and,  if  more  than 
one  answer  is  provided,  the  dates  of  all 
answers  to  be  included  in  the  record. 
(For  example,  "OCA-Tl-17  to  USPS 
witness  Jones,  answered  by  USPS 
witness  Smith  (July  1)  as  updated  (July 
21)."  When  a  participant  designates 
wTitten  cross-examination,  two  copies  of 
the  actual  docimients  to  be  included 
shall  simultaneously  be  submitted  to  the 
Secretary  of  the  Commission. 

The  Secretary  of  the  Commission 
shall  prepare  for  the  record  a  packet 
containing  all  materials  designated  for 
written  cross-examination, 
alphabetically  by  participant  initially 
posing  the  question.  The  witness  will 
verify  the  answers  and  materials  in  the 
packet,  and  they  will  be  entered  into  the 
transcript  by  the  presiding  officer. 
Counsel  for  a  witness  may  object  to 
written  cross-examination  at  that  time, 
and  any  designated  answers  or  materials 
ruled  objectionable  will  be  stricken  from 
the  record. 

B.  Oral  cross-examination 

Oral  cross-examination  will  be 
permitted  for  clarifying  written  cross- 
examination  and  for  testing 
assumptions,  conclusions  or  other 
opinion  evidence.  Requests  for 
permission  to  conduct  oral  cross- 
examination  should  be  served  three  or 
more  working  days  before  the 
announced  appearance  of  a  witness  and 
should  include  (1)  specific  references  to 


the  subject  matter  to  be  examined  and 
(2)  page  references  to  the  relevant  direct 
testimony  and  exhibits. 

Participants  intending  to  use  complex 
numerical  hypotheticals  or  to  question 
using  intricate  or  extensive  cross- 
references,  shall  provide  adequately 
documented  cross-examination  exhibits 
for  the  record.  Copies  of  these  exhibits 
should  be  provided  to  counsel  for  the 
witness  at  least  two  calendar  days 
(including  one  working  day)  before  the 
witness's  scheduled  appearance. 

5.  General 

Argument  will  not  be  received  in 
evidence.  It  is  the  province  of  the 
lawyer,  not  the  witness.  It  should  be 
presented  in  brief  or  memoranda.  Legal 
memoranda  on  matters  at  issue  will  be 
welcome  at  any  stage  of  the  proceeding. 

New  affirmative  matter  (not  in  reply 
to  another  party's  direct  case)  should 
not  be  included  in  rebuttal  testimony  or 
exhibits. 

Cross-examination  will  be  limited  to 
testimony  adverse  to  the  participant 
conducting  the  cross-examination. 

Library  references  may  be  submitted 
when  documentation  or  materials  are 
too  voluminous  reasonably  to  be 
distributed.  Each  party  should 
sequentially  number  items  submitted  as 
library  references  and  provide  each  item 
with  an  informative  title.  Parties  are  to 
file  and  serve  a  separate  Notice  of  Filing 
of  Library  Reference(s).  Library  material 
is  not  evidence  unless  and  until  it  is 
designated  and  sponsored  by  a  witness. 

Attachment  B 

1.  Amend  Rate  Schedules  500.  501, 
502,  503  as  follows: 

Express  Mail  Rate  Schedules  121. 

122.  AND  123* 

[Dollars] 


Schedule 
121 

Schedule 
122 

Schedule  123 

Next  day 
and  sec- 
ond day 
POtoPO 

Ntextday 
and  sec- 
ond day 
PO  to  ad- 
dressee 

Same 
day  air- 
port serv- 
ice 

Custom 
designed 

[THE  POSTAL  SERVICE  DOES  NOT  RE- 
QUEST ANY  CHANGE  IN  THESE 
SCHEDULES  OTHER  THAN  THE  ORGA- 
NIZATIONAL  CHANGES  NO'^ED  ABOVE] 

2.  Replace  Rate  Schedule  100  with 
proposed  Rate  Schedules  221  and  222. 


First-Class  Mail  Rate  Schedule 
221  Retail  Subclass 


Rate 
(cents) 

First  Ounce: 
Singte  Piece  

320 

Presort 

300 

Additional  Ourxie  

230 

Presort  Discount  for  Pieces  over 
2  Ounces  

46 

Nonstandard  Size  Surcharge: 
Single  Piece  

11  0 

Presort 

50 

Postal  and  Post  Card  Discount  .... 

11.0 

First-Class  Mail  Rate  Schedule 
222  Automation  Subclass 


Rate 
(cents) 

First  Ounce: 
Basic  

27  0 

Three-Digit  „ 

Five-Digit  

25.0 
23  5 

Carrier  Roule 

23.2 

Basic  Flats  

%-Digrt  Flats  

29.0 
27  0 

Additional  Outkc  

23  0 

Presort  Discount  for  Pieces  over 
2  Ounces  

46 

Nonstandard  Size  Surcharge  

Post  Card  Discount  

5.0 
95 

3.  Amend  Rate  Schedule  103  as 
follows: 

First-Class  Mail  Rate  Schedule 
223  Priority  Mail  Subclass* 

[THE  POSTAL  service  DOES  NOT  RE- 
QUEST ANY  CHANGE  IN  THIS  SCHED- 
ULE OTHER  THAN  THE  ORGANIZA- 
TIONAL  CHANGES  NOTED  ABOVE] 

4.  Amend  Rate  Schedule  300  as 
follows: 

Standard  Mail  Rate  Schedule 
321.1  Single  Piece  Subclass 


Basic  Rate: 

One  ounce  or  (ess. 
Not  more  than  two  oury:es. 
Not  more  than  three  oufKes. 
Not  more  ttian  tour  ounces. 
Not  more  tf^an  five  our>ces. 
Not  more  than  six  ounces. 
Not  more  tfian  seven  ounces. 
Not  more  than  eight  ourKes. 
Not  more  ttwin  nine  ounces. 
Not  more  than  ten  ounces. 
Not  more  than  eteven  ounces. 
Not     more     than     ttwteen 
.  ounces. 

More  ttnan  thirteen  But  less 
than  sixteen  ounces. 


Rate 
(cents) 


-  1 


are  due  within  seven  days. 


Answers  will  be  considered 


the  complementary  party,  and  on  any 
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Stanoaro  Mail  Rate  Schedule 
321.1  Single  Piece  Subclass— 
Continued 


(THE   postal  service   DOES 
NOT  REQUEST  ANY  CHANGE 
IN    THIS    SCHEDULE    OTHER 
THAN  THE  ORGANIZATIONAL 
CHANGES    NOTED     WITHIN. 
INCLUDING     THE     RELOCA- 
TION   OF    THE    FOOTNOTES 
TO      THE      CLASSIFICATION 
SCHEDULE] 
Nonstandard  Surcharge 
Keys  and  identification  devices: 
First  2  ounces 
Each  addMonel  2  ounces 


Rate 

(cents) 


5.  Replace  Rate  Schedule  301  with 
propc«ed  Rate  Schedules  321.2.  321.3 
and  321.4. 

Stanoaro  Mail  Rate  Schedule 
321.2  Regular  Subclass 


Rate 

(cents) 

Lettef  Size: 

P)ece  Rate: 

Baste  

26.1 

3/5-Otgit 

21.9 

Destination  Entry  Dtscoont  Per 

Piece: 

BMC 

1.3 

SCF  

1.7 

Non-Letter  S«e: 

Minimum  Per  Piece  Rate: 

Baste  

30.5 

3/5-Otgrt 

23.7 

Destmatioo  En^  DiscounI  Per 

Piece 

BMC  .._..i .~ 

1.3 

SCF        

1.7 

Pound  Rate: 

68.7 

Plus  Per  Piece  Rate: 

Basic 

16.3 

3/5-Digit  ..... 

9.5 

Destination  Entry  Oiscouni  Per 

Pound; 

BMC 

6.1 

SCF  

8.1 

Standard  Mail  Rate  Schedule 
321.3  Automation  Subclass 


Letter  Size: 
Piece  Rate: 

Basic  Letter  ...„ 

3-0ig«  Leoer ..„ 

5-Oigft  Letlir 

Carrier  Route  Letter  

Destination  Entry  DiecourK  P«r 

Piece: 

BMC „ _.. 

SCf 

DDU 


Rate 
(cents) 


17.5 
16.8 
15.0 
14.1 


1.3 
1.7 
2.2 


Standard  Mail  Rate  Schedule 
321.3  Automation  Subclass— 
Continued 


Flat  Size: 
Minimum  Per  Piece  Rate: 

Baste  Flat 

3/5-Dt^t  Flat  » 

Destination  Entry  Discount  Per 

Piece: 

BMC 

SCF  

Pound  Rate: 

Plus  Per  Piece  Rate  Baste 
Flat  

3/5-Dig(t  Flat  

Destination  Entry  Discount  Per 

Pound: 

BMC - 

SCF „ 


Rate 
(cents) 


23.7 

19.0 


1.3 

1.7 

51.0 

13.2 
8.5 


6.1 
8.1 


Standard  Mail  Rate  Schedule 
321.4  Enhanced  Carrier  Route 
Subclass 


Minimum  Per  Piece  Hate: 

Basic  

High  Density 

Saturation 

Destination    Entry    Discount 

Piece: 

BMC 

DDU  

Pound  Rate: 

Plus  Per  Piece  Rate 

Baste 

High  Density 

Saturation  „ 

Destination    Entry    Discount 

Poufxl: 

BMC  

SCF 

DDU  » 


Pw 


Per 


Rate 
(cents) 


15.5 
14.8 
13.5 


1.3 

1.8 

2.3 

51.0 

5.0 
4J 
3i) 


6.4 
8.5 

11.1 


6.  Amend  Rate  Schedules  302,  400. 
401,  402.  405.  and  406  as  follows: 

Standard  Mail  Rate  Schedule  321.5 
Nonprofit  Subclass ' 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 

Standard  Mail  Rate  Schedules  322.1A. 
322.2A  Parcel  Post  and  Bulk  Parcel  Post 
Svibclasses  Basic  Rates* 

(The  Postal  Service  does  not  request 
any  chai^  in  this  schedule  other  than 
the  organizational  changes  noted  above] 

Standard  Mail  Rate  Schedules  322. IB 
and  322.23  Parcel  Post  and  Bulk  Parcel 
Post  Subclasses  Destination  BMC  Rates* 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above] 


Standard  Mail  Rate  Schedule  322. 3A 
Bound  Printed  Matter  Subclass  Single 
Piece  Rates* 

IThe  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 

Standard  Mail  Rate  Schedule  322. 3B 
Bound  Printed  Matter  Subclass  Bulk 
and  Carrier  Route  Presort  Rates ' 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 

Standard  Mail  Rate  Schedule  323.1 
Special  Subclass 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above! 

Standard  Mail  Rate  Schedule  323.2 
Library  Subclass 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 

7.  Replace  Rate  Schedule  200  with 
proposed  Rate  Schedules  421  and  422. 


Periodicals  Rate  Schedule  421 

Regular  Subclass 

Rate 

(cents) 

Per  Pound 

Nonadvertising  portion 

19.4 

Advertising  portion: 

OOU          - 

21.8 

SCF  ..„ 

23.9 

Zon»  1  &  2  . — . — 

25.9 

3  

26.8 

4 

29.4 

5  _.._ 

33.2 

6  ».... 

375 

7 

42.0 

8  

46.2 

Science  ot  Agriculture: 

DDU.  SCF,  Zone   1    &  2: 

The  Postal  Service  does 

not  request  any  char>ge 

in  these  rates 

Zone    1    &    2>IN    THESE 

RATES] 

Per   Piece:   Less  Nonadvertising 

Discount   of   0.066    Cents   for 

Each     1%    ol    Nonadverttsmg 

Content 

Baste  

27.2 

*  '-Digit  „ 

21.7 

Carrier  Route  

16.6 

Discounts: 

DDU  

2.1 

SCF         _„..    „ 

1.1 

High  Density  „...» 

0.7 

Saturation 

2.0 

Automation  Discounts: 

From  Basic: 

Barcoded  Letter 

46 

Barcoded  Flat  

3.5 

From  3.5-Digrt. 

Barcoded  Letter 

2J 

Barcoded  Flat 

2J 

should  include  (1)  specific  references  to 


than  sixteen  ounces. 


_  i 
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Periodicals  Rate  Schedule  422 
Publications  Service  Subclass 


8.  Amend  Rate  Schedules  201,  202. 
and  203  as  follows: 


.^ 

(ce#i4^.. 

Per  Pound: 
DDU  

108 

SCF  .^ 

129 

Zone  1  &  2 

150 

3.  4  &  5 

193 

6.  7  &  8 

31  1 

Per  Piece: 
.  Baste  

14  7 

Carrier  Route  

83 

Discounts: 
DDU 

2  1 

SCF  

1  1 

(^ Periodicals  Rate  Schedule  423.2  Within 


[The  Postal  Service  tioes  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 

Periodicals  Rate  Schedule  423.3 
Publications  of  Authorized  Nonprofit 
Organizations '° 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 


Schedule  SS-4:  Certificates  of  Mailing 


Periodicals  Rate  Schedule  423.4 
Classroom  Publications '° 

(The  Postal  Service  does  not  request 
any  change  in  this  schedule  other  than 
the  organizational  changes  noted  above) 

-9.  Amend  Rate  Schedules  SS-4.  SS- 
13  and  1000^  by  inserting  the    """*-»»  -, 
underlined  text  and  deleting  tKetCrt  «et, 
off  with  brackets,  as  follows: 


IrxJivldual  pieces; 

Onginal  certificate  of  mailing  for  listed  pieces  of  all  classes  of  ordinary  mail  (per  piece) 

Three  or  more  pieces  individually  listed  in  a  firm  mailing  book  or  an  approved  customer  provided  manifest 

(per  piece) 
Each  additional  copy  of  onginal  certifteate  of  mailing  or  original  mailing  receipt  for  registered,  insured,  certified 
and  COD  mail  (each  copy) 
Bulk  pieces 

Identteal  pieces  of  [fjFirst-Ctess  and  [third-]S/ngte  Piece.  Regular.  Automation.  Enhanced  Camer  Route,  and 
Nonprofit  Standard  [class  mJAteil  paid  with  ordinary  stamps,  precanceled  stamps,  or  meter  stamps  are  sub- 
ject to  ttie  following  fees: 
Up  to  1 ,000  pieces  (one  certificate  for  total  number) 
Each  additional  1 ,000  pieces  or  fraction  Duplicate  copy 


(Fee  in  addition  to  postage) 


[THE  POSTAL  SERVICE 
DOES  NOT  REQUEST 
ANY  CHANGE  IN 
THESE  FEES) 


Schedule  SS-13:  Parcel  Air  Lift 


Weight 


Up  to  2  pounds 
Over  2  up  to  3  pounds 
Over  3  up  to  4  pounds 
Over  4  pounds 


Schedule  1000 — Fees 


First-Class  [p]^esorted  (m)Afailing  [f]/=ee. 
[Second-class] Period/ca/s  [mailing)  lf\Fees:. 

A.  Original  [e]  Entry. 

B.  Additional  [e] Entry. 

C.  Publications  Service  Entry. 

D.  [Secorxl-class]  [r]fte-entry  (fee). 

E.  (Second-class]  (rjftegistration  for  [nJMtews  (ajAgents. 

(Third-class] flegu/ar.  Automation,  Enhanced  Carrier  Route,  and  Nonprofit  Standard  Maif  [bJSulk  [mjAteiling  [f]fee. 

[Fourttxiass  pl^^cel  lp]Post:  [d]Destinatkxi  BMC[/ASF] 

[Fourth-class]  (sjSpecial  Standard  [mJAteil  [p]/^esorted  [m]Afeiling  [f]Fee 

Auttiorizatk>n  to  lu]Use  \p]Permii  [i]*iiprint 

Merchandise  [r]fletum  (per  facility  receiving  merchandise  return  latiels) 

Business  [r)fleply  [mJAteil  [pjftermit 


Fee  (In  addition  to  [p]  Parcel 
[pj/^t  postage) 


[THE  POSTAL  SERVICE 
DOES  NOT  REQUEST 
ANY  CHANGE  IN 
THESE  FEESl 


[THE  POSTAL  SERVICE 
DOES  NOT  REQUEST 
ANY  CHANGE  IN 
THESE  FEES)  S305  00 
[THE  POSTAL  SERVICE 
DOES  NOT  REQUEST 
ANY  CHANGE  IN 
THESE  FEES) 


*■■*■  I  uiv  urjjaiii^aiiuitai  i,.u<ui{;q9  iiuidu  auuvci     i  . 
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WLUtlO  COM  7710-PW-» 

[Doctot  No.  A96-7;  Ontor  No.  1060] 

Toronto.  Iowa  52343-0066;  (Deb 
Bartels.  et  al.,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

Issued:  March  29.  1995 

Docket  Number:  A95-7 

Name  of  Affected  Post  Office:  Toronto. 

Iowa  52343-0066 
Name(s)  of  Petitionees):  Deb  Bartels.  et 

al. 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers:  Man;h 

24, 1995 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  serx'ices  |39  U.S.C. 
M04(b)(2)(C)l. 

2.  Effect  on  the  community  (39  U.S.C. 
M04(b)(2)(A)|. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  tubinit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranaa  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  al.so  may  ask 
petitioners  or  the  Postal  Ser\ice  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  apf>eal  by  April  10. 1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 
Seoftary. 

March  24. 1995 — Filing  of  Appeal  letter 
March  29. 1995 — Commission  Notice  and 
Order  of  Filing  of  Appeal 


April  18.  1995 — Last  day  of  filing  of  petitions 
to  intervene  (see  39  CF.iL  §  3001.111(b)) 

April  28.  1995 — Petitioners'  Participant 
Statements  or  Initial  Brief  \sfie  39  C.F.R 
§3001.115(8)  and  (b)l 

May  18.  1995 — Postal  Service's  Answering 
Brief  (see  39  CF  R.  5  3001  1 1 5(c)l 

lune  2. 1995 — Petitioners'  Reply  Brief  should 
Petitioners  chooee  to  file  one  {see  39  CF.R. 
53001.115(d)) 

lune  9.  1995 — Deadline  for  motions  by  any 
party  requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to  the 
written  filings  (see  39  CF.R.  $3001.116] 

July  22. 1995 — Expiration  of  the 
Commission's  120-day  decisional  schedule 
|see39U.S.C.§404(b)(5)| 

IFR  Doc.  95-8108  Filed  3-31-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMtSSION 

[Release  No.  34-35537;  File  No.  SR-Amex- 
95-02] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Minimum 
Fractional  Changes 

March  27. 1995. 

On  January  31,  1995.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
increase  from  $5  to  $10  the  price  level 
below  which  equity  securities  are  traded 
in  sixteenths. 

The  pro|>osed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35338 
(February  7. 1995).  60  FR  8432 
(February  14.  1995).  No  comments  were 
received  on  the  proposal. 

The  rule  change  amends  Amex  Rule 
127  to  allow  the  minimum  fractional 
changes  in  sixteenths  ($.0623)  for  all 
securities  priced  between  $.25  and  $10. 
Amex  Rule  127  will  continue  to  provide 
that  the  minimum  fractional  change  for 
dealings  in  securities  priced  below  $.25 
will  be  in  thirtyseconds  ($.03125).  and 
for  securities  priced  above  $10  the 
minimum  fractional  change  will 
continue  to  be  in  eighths  ($.125).* 


At  the  time  of  publication  of  the 
Commission  release  noticing  this 
proposal,  the  Intermarket  Trading 
System  ("ITS")  was  not  equipped  to 
accommodate  trading  in  sixteenths  for 
stocks  priced  above  $5.  However,  at  the 
February  1995  meeting  of  the  ITS 
Operating  Committee,  the  ITS 
participants  approved  enhancements  to 
ITS  to  permit  trading  in  sixteenths  for 
Tape  B  securities*  priced  under  $10. 
The  Amex  represents  that  these  system 
modifications  have  been  made  and  that 
the  system  now  is  able  to  accommodate 
trading  all  Amex  securities  priced  below 
$10  in  sixteenths.' 

The  Commission  finds  that  the 
proposed  rule  change  to  increase  from 
$5  to  $10  the  price  level  below  which 
equity  securities  are  traded  in  sixteenths 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Sections  6(b) 
and  11  A."  The  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.  Additionally, 
the  Commission  believes  that  the 
proposal  is  consistent  with  Section  11  A. 
which  requires  the  Commission  to 
facilitate  the  establishment  of  a  national 
market  system.  Pursuant  to  Section  11  A. 
a  national  market  system  should  assure, 
among  other  things,  fair  competition 
between  the  exchanges,  economically 
'efficient  execution  of  securities 
transactions  and  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market. 

The  Commission  believes  that  market 
quality  should  be  enhanced  by  applying 
a  minimum  fractional  change  of  'As, 
rather  than  '/h,  to  securities  selling 
below  $10.  The  Commission  believes 
that  decreasing  such  trading  variations 
should  help  to  produce  more  accurate 
pricing  of  such  securities  and  can  result 
in  tighter  quotations.  In  addition,  if  the 
quoted  markets  are  improved  by  the 


>  15  U.S.C.  78s(b)(  11(1988). 

•<  17  CFR  240  240.19b-«  (1994). 

>In  1992.  the  CommUsion  approved  ameiKlmants 
to  Amex  Rule  127  to  provide  that  lecuriiies  telling 
between  $.25  and  S5  could  be  traded  in  sixteenths. 
See  Securities  Exchange  Act  Release  ^4o.  31118 
(Augu.st  28.  19921,  57  FR  40484  (September  1. 
1992) 


*  The  Consolidated  Tape,  operated  by  thr 
Consolidated  Tape  Association  ("CTA"),  compiles 
last  sale  reports  in  certain  listed  securities  from  all 
exchanges  and  market  makers  trading  such 
securities  and  disseminates  these  reports  to  vendors 
on  a  consolidated  basis.  Amex-listed  slocks  and 
qualifying  regional-listed  stocks  are  reported  on 
CTA  Tape  B. 

'  The  Amex  will  verify  that  the  other  ITS 
participants  have  completed  any  necessary  system 
modifications  before  trading  securities  priced 
between  S5  and  SIO  in  sixteenths.  See  letter  ht>n: 
Arne  G.  Michelson.  Amex,  to  FTS  Operating 
Committee,  dated  March  7.  1995.  , 

'  15  II..S.C.  7Bf(bl  and  78k-l  (1988)  \ 


reduced  minimum  tick  fluctuations,  the 
change  could  resuit  in  added  benefits  to 
the  market  such  as  mcreesed  liquidity 
in  stocks  priced  tjelow  $10.^  The 
Commission  believes  that  decreasing 
such  trading  variations  should  help  to 
produce  more  accurate  pricing  of  such 
securities  and  can  result  in  tighter 
quotations. 

Furthermore,  the  Aroex  represents 
that  approxinMteiy  80%  of  alt  equity 
securities  presently  traded  on  the  Amex 
sell  for  under  $10  per  share.^  The 
Commission  believes  that  the  tighter 
quotation  resuhing  from  trading  these 
securities  in  sixteenths  should  provide 
customtTR  with  the  most  competitive 
market  and  the  best  possible  execution 
of  their  transactions  in  securities  priced 
below  $10. 

In  addition,  the  Commissioo  believes 
that  the  proposal  should  lead  to 
increased  competition  between  the 
exchanges  pursiiant  to  Section  1 1 A  of 
the  AcL  As  noted  above,  ITS 
participants  will  have  the  capability  to 
trade  in  sixteenths  in  Axnex-listed 
securities.  By  ensuring  that  ail  ITS 
participants  can  quote  in  sixteenths, 
customers  should  be  able  to  receive  a 
better,  more  competitive  price  in 
securities  priced  t>elow  $10. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR^Amex-95- 
02)  is  approved. 

For  the  Commission,  by  the  DivisioB  of 
Market  Regulation,  pursuaat  todeli^ated 
authority.'" 

Margaret  U.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  95-8089  Filed  .V31-95;  8:45  ani| 
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'  The  ruW  cteqge  is  coosisterat  wtth  rh« 
ret-timmeiulatioa  of  doe  Di%ruion  of  ^ia^lLet 
Regulation  (the  "DrvisionT  in  its  Market  2000 
Study,  in  which  rhe  Division  noted  thai  ibe  % 
minimum  variarion  can  csose  artfficiatly  wide 
spreads  and  hinder  quote  cempelitiMi  \ry 
preventing  offers  to  buy  or  sell  at  prices  inside  ibe 
prevailing  quote.  See  Division  of  Matiet  Regulation, 
SEC.  MaH(el  20t6:  An  EMomination  ofCuncnt 
Equity  Market  DeiKhpateats  (Jaouary  1994),  at  18. 

"The  Amex  estimaleslttatt^e  rule  change  wiB 
increase  tke  nuntber  of  securities  traded  in 
sixteenths  from  362  securities  (approximately  37% 
of  Amex-listed  securities)  to  589  secuittias 
(approximately  60%  of  Amex-listad  securities). 
These  aslimates  tveise  Bade  by  the  Exchange  as  of 
Fcbrtiaiy  3. 1995. 

"15U.S.C78s(b«2l(lSM). 
■"17  CFR  200.3O-3|a)ll2iilS1H). 


Self-Regulatory  Organizations;  Motioe 
of  Filing  and  Order  Granflng 
Accelerated  Approval  of  Proposed 
Rule  Ctiange  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to 
Fractional  Changes  for  Bids  and  Offers 
in  Stocks  Priced  Below  $10 

March  27, 1995. 

Pursuant  to  section  19(1^(1}  of  the 
Securities  Exchange  Act  of  1934 
("Acfl.i  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  Man±  6, 
1995,  the  CSiicago  Board  Oprions 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  aiKl  Extiiange 
Commission  f  *Corarai8sion")  the 
proposed  rule  change  as  described  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  <n  the  proposed  rule  change 
from  iitterested  persons. 

I.  Setf-Regulatory  Oi:ganization^s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rule 
respecting  the  permissible  tractional 
changes  that  may  be  made  for  bids  and 
offers  in  stocks  and  related  iastruraents 
that  are  priced  beilow  510  per  share. 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  section  19(b)  (2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

II.  Self-Regulatery  Organization's 
Statement  of  tiie  Purpose  of,  and 
Statutory  Basis  for,  the  Prtyosed  Rule 

change 

In  its  filing  with  the  Conuuission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  ruJe  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  .specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Re^Iatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  /hr,  the  Proposed  Rule 
change 

1.  Purpose 

The  proposed  rule  change  increases 
from  $1  to  $10  the  price  level  below 


which  stocks  or  other  designated 
instruments  may  be  traded  in 
sixteenths,  i.e.,  1/16  of  $1  ($.0625). 
CBOE  Rule  30,33,  Fractional  (niaiiges 
for  Bids  and  Offers,  cairently  requires 
bids  and  offers  in  stocks  (and  other 
instruments  that  may  be  traded  on  the 
Exchange  pursuant  to  Chapto-  30  of  dse 
CBOE  Ruiesj  with  a  poice  of  Si  or  less 
to  be  made  at  a  variatioo  of  at  least  */h 
of  15.125).3  Currently,  the  rule  only 
pennits  variations  of  as  little  as  Vm  of 
$1  iior  bids  and  offers  in  stocks  and 
other  instruments  that  have  a  price 
below  $1  but  above  $.23  per  share.  Bids 
and  offers  in  stocks  with  prices  of  less 
than  $.25  per  share  may  be  varied  by  as 
little  as  VSu  of$l  per  shoe  t$i)3I25}. 

The  Exchange  believes  that  by 
increasing  the  number  of  stcxrks  and 
other  instruments  eligible  to  be  traded 
in  sixteenths,  the  Exdtange  will  be 
better  able  to  compete  far  listings  in 
instruments,  such  as  warrants.  In  fact, 
the  Exchange's  proposal  is  identical  to 
a  proposal  of  the  American  Stock 
Exchange  ("Amex"),  which  recently  was 
approved  by  the  Commission.*  The 
Exchange  believes  that  tradix^  in 
sixteenths  will  improve  the  market  tor 
securities  trading  under  $10  by 
promoting  greater  lii^idity  and 
providing  for  superior  executions  of 
retail  and  professional  orders.  Also,  the 
proposal  is  responsible  to  the 
recommendations  of  the  Division  of 
Market  Regulation  in  its  Market  2000 
Study  that  the  exchanges  conrert  to  a 
minimum  variation  of  one-sixteenth  as 
soon  as  possible.' 

In  1992,  participants  of  the 
Intermarket  Trading  System  (ITS'>  n»et 
to  discuss  the  need  to  make  changes  to 
the  ITS  to  accommodate  increased 
trading  of  securities  priced  sixteenths. 
The  Exchange  antictpales  that  fairther 


<isu.SjC7ai(faii)tiss«l 

•  17  CFR  2«.t9b-4  <1M41. 


^  The  CoBuniMioa  notes  iJiat  the  CBOk  onnenrly 
does  not  trade  any  securities  pursu&ol  to  Chapter 
30  of  the  CBOE  roles  except  far  SuperSkares,  wbicb 
are  traded  in  ttmtysecoMls.  Therefon,  Hie  Rule 
change  will  not  impact  any  tnmaacliMu  yreseotfy 
effected  on  the  Kxcban^ 

'  See  Securities  Exchange  Act  Release  No.  35537 
(March  27,  t9*S)  {Pile  No.  SR-Anwx-^95-02) 
("Amex  Qrderl. 

'  Division  of  Market  Refnlahao,  SKC  Markel 
2000:  An  Exanuaaiioa  of  Cttrren!  E^tiy  Mari«l 
Developments  (January  19»4),  at  IS  ("Marina  2000 
Study"). 

"ITS  is  a  sutwystem  of  the  National  Market 
System  approved  by  the  r.«mmi«cwB  pataaaat  le 
Section  llAoftheAct.  IS  U.Sil«7«k-MlMa) 
It  bcllities  iniermaket  trading  in  exchange-listed 
equity  secnrirjes  insed  «n  the  curreni  qoMalion 
information  enunatiag  kom  the  iiakad  — iiiii  Voi 
a  discussion  of  ITS.  see  Market  2000  Study,  supra 
note  2,  at  App.  n.  Panicipants  of  ITS  inciude  the 
Amex.  Boston  Sfock  Exchange.  CBOE,  Chtca^ 
Stock  Exchange,  Cincinaxti  Stock  Cxdian^e,  New 
York  SMcfc  Exchange,  Pacific  Slock  Excbat^, 
-Philadelphia  Stock  Exrinnge.  and  rhe  Nattonal 
Association  of  Sectnities  Dealers. 


Order  of  Filing  of  Appeal 


1992). 


•>  15  U.S.C..  78HDI  ana  7BK-1  n»B»). 
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consultations  will  be  held  between  ITS 
participants  to  explain  to  each  of  them 
the  necessity  of  making  system  changes 
to  accommodate  the  trading  through  ITS 
of  CBOE  instruments  priced  under  S\OJ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  with 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
with  persons  engaged  in  facilitfating  and 
clearing  transactions  in  securities,  and 
to  protect  investors  and  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the  Purpose 
of  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between. the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ht)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-95-18 
and  should  be  submitted  by  (insert  date 
21  days  from  date  of  publication]. 


IV.  Cominission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  to  increase  firom 
$1  to  SIO  the  price  level  below  which 
equity  securities  may  be  traded  in 
sixteenths,  and  at  or  above  which  equity 
securities  may  be  traded  in  eighths,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
with  the  requirements  of  Sections  6(b) 
and  11A.»  The  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  reauirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.  Additionally, 
the  Commission  believes  that  the 
proposal  is  consistent  with  Section  11  A. 
which  requires  the  Commission  to 
facilitate  the  establishment  of  a  national 
market  system.  Pursuant  to  Section  11  A, 
a  national  market  system  should  assure, 
among  other  things,  fair  competition 
between  the  exchanges,  economically 
efficient  execution  of  securities 
transactions  and  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market. 

Although  the  CBOE  currently  does 
not  trade  any  securities  that  would  be 
affected  by  the  proposal,  the  rule  change 
to  allow  trading  in  sixteenths  for 
securities  priced  under  $10  will  make 
the  CBOE's  Rule  consistent  with  the 
recently  approved  Amex  Rule,  and  will 
allow  the  Exchange  to  trade  any  future 
equity  listings  in  sixteenths. 

The  Commission  generally  believes 
that  market  quality  should  be  enhanced 
by  applying  a  minimum  fractional 
change  of  Vie.  rather  than  Vb,  to 
securities  selling  below  $10.  The 
Commission  believes  that  decreasing 
such  trading  variations  should  help  to  ^ 
produce  more  accurate  pricing  of  such 
securities  and  can  result  in  tighter 
quotations.  In  addition,  if  the  quoted 
markets  are  improved  by  the  reduced 
minimum  tick  fluctuations,  the  change 
could  result  in  added  benefits  to  the 
market  such  as  increased  liquidity  in 
stocks  priced  below  $10.«  The 
Commission  believes  that  decreasing 


'  Al  the  February  1995  meeting  of  the  ITS 
Operating  Committee,  the  FFS  participants 
approved  enhancements  to  FFS  to  permit  trading  in 
sixteenths  for  Amex-listed  securities  priced  under 
SIO. 


■  15  U.S.C.  78f(b)  and  78k-l  (19«8). 

"The  rule  change  is  consistent  with  the 
recommendation  of  the  Division  of  Market 
Regulation  (the  "Division")  in  its  Market  2000 
Study,  in  which  the  Division  noted  that  the  % 
minimum  variation  can  cause  anincially  wide 
spreads  and  hinder  prices  inside  the  prevailing 
quote.  See  Division  of  Market  Regulation,  SEC, 
Market  2000:  An  Examination  of  Current  Equity 
Market  Developments  (lanuary  1994),  at  IB. 


such  trading  variations  should  help  to 
produce  more  accurate  pricing  of  such 
securities  and  can  result  in  tighter 
quotations. 

In  addition,  the  Commission  believes 
that  the  proposal  could  lead  to 
increased  competition  between  the 
exchanges  pursuant  to  Section  llA  of 
the  Act.  As  noted  above,  ITS 
participants  now  have  the  capability  to 
trade  securities  priced  below  $10  in 
sixteenths. »o  Should  the  CBOE  begin 
trading  equity  securities,  customers 
should  be  able  to  receive  a  better,  more 
competitive  price  in  securities  priced 
below  $10  if  they  are  quoted  in 
sixteenths. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of  the 
proposal  is  appropriate  in  order  to  allow 
the  CBOE  to  permit  equities  priced 
below  $10  to  be  traded  in  sixteenths. 
Further,  the  Amex  proposal  to  allow 
trading  in  sixteenths  for  Amex-listed 
securities  priced  below  $10  was  noticed 
previously  in  the  Federal  Register  for 
the  full  statutory  period  and  the 
Commission  did  not  receive  any 
comments  on  it.'* 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  '^  that  the  proposed 
rule  change  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-8090  Filed  3-31-95:  8:45  am) 
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[Release  No.  34-35544;  File  No.  SR-MSRB- 
95-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Interpretation  of 
Rule  G-37  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

March  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  and  Rule 
19b-4  thereunder,  notice  is  hereby 


'«  See  Amex  Order,  supra  note  4. 

>'  See  Securities  Exchange  Act  Release  No.  35330 
(February  7. 199S).  60  FR  8432  (February  14. 1995) 
(File  No.  SR-Amex-95-02). 

•=  15  U.S.C  78s(bK2)  (1988). 

«'  17  CFR  2aO.«0-3(a)(12)  (1994). 


^•nmm^mmaw 


n  \^j-ty*^u.Tmt~^\iWW^1. 


Association  ol  becitnties  Dealers. 


Federal  Register  /  Vol.  GO.  No.  63  /  Monday,  April  3.  1995  /  Notices 


16897 


given  that  oa  March  23, 1995.  the 
Municipai  Securities  Rulemakii^  Board 
("Board"  at  "MSRB  ")  filed  with  the 
Securities  and  Exdiange  Comrais&ioa 
("Commission"  or  "SEC")  a  proposed 
rule  chai^  as  described  in  Iteras  I,  U, 
and  in  below,  which  Items  have  been . 
prepared  by  the  Board.  The  purpose  of 
the  proposed  rule  change  is  to  provide 
interpretative  guidance  conoenxing  rule 
-  G-37  on  political  ctrntributioos  and 
prohilntions  on  manicipai  securities 
business.  The  Board  has  designated  this 
proposal  as  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforoeiDent  of  an  existing  rule  of  the 
Board  under  section  19(b)(3)(A)  of  the 
Act,  whicfa  renders  tbe  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  soljcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Kegulatory  OrganizatuuB's 
Statement  of  tbe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  fioaid  is  filing  the  proposed  rule 
chan^  to  finmde  interpretative 
guidance  concerning  rule  G-37  on 
political  contributioas  and  prohibitions 
on  municipal  securities  business.'' 
Proposed  new  language  is  in  italics. 

Rule  G-37  QuestioBS  and  Answers 

•         •         •         •         • 

1 .  Definition  of  Municipal  Finance 
Professional:  Solicitation  of  Municipal 
Securities  Basiness  (Rule  G-37(gKivUB}) 

Q.  Any  associated  person  vifho  solicits 
municipal  securities  bosim^ss  is  tiermed  a 
municipal  futonce  professional  undfs-  nii^  C- 
37.  The  Btxwd  prvi'iousiy  noted  thta 
"solicitatiaa"  may  eMcompass  a  attmberxif 
activities,  including  for  example,  making 
presentations  of  public  finance  end/or 
municipal  securities  matketing  capabilities 
to  fssoer  officiak,  and  engaging  in  other 
activities  cakukrted  to  appeal  to  issuer 
officiah  for  municipal  aecarities  businees,  or 
which  effectively  do  so  (iiSRB  Reports,  Vat. 
14.  No.  5  (Dec.  1994)  at  81.  If  an  associated 
person  of  a  dealer  aUends  a  ppesentatioft  by 
dealer  personnel  of  public  fjaance 
capabilities,  would  this  also  constitute 
"solicitation"  under  rule  G-37T 

A:  Yes.  If  an  associated  person  of  a  dealer 
attends  swc/i  a  presentation,  ^en  he  or  she 
is  assumed  to  have  solicited  municipal 
securities  busiaea  and  therefore  is  deemed 
a  municipal  finance  professional  under  rule 
G-37.  Accordingly,  any  contributions  grvea  to 
issuer  officials  by  that  person  within  the  last 
two  years  oouM  aubfect  the  dealer  to  the 
rule's  two-year  prohibition  on  business  witii 
such  issaers.  For  additional  guidance  in  this 
area,  please  refer  to  O&A  number  4  in  the 
June  1994  issue  ofMSRB  Reports  (Vol.  14, 
No.  3),  CCH  Manual  parogcaph  3681;  and 


Q&A  numbers  1,  2  mrtd  3  in  the  December 
1994  issue  ofMSRB  Reports  J  Vol.  14,  Na.  5f, 
CCH  Manual  peragrof^  3^1. 

2.  Definition  of  Municipal  Finance 
Professional:  Supervisors  (Rule  G- 
37(gi(ivHCl) 

Q:  A  sales  representative  at  a  branch  office 
solicits  municipal  securities  business  for  the 
dealer.  Such  activity  results  in  thai  person 
becoming  a  "municipal  finance  professional " 
under  rule  C-37(g}(iv){Bf  Would  that 
person's  branch  manager  also  be  considered 
a  municipal  finance  professional? 

A:  Yes.  Rule  G-SngXivJIC) provides  dtat 
the  definition  of  municipal  finance 
professioiml  inclttdes,  among  others,  any 
associated  person  who  rs  fcotft  a  (i)  municipal 
securities  principal  or  a  irtaoidpai  securities 
sales  principal  and  (HI  a  supervisor  of  any 
associated  person  who  aoltcits  municipal 
securities  busiitess  (or  who  is  prim^ily 
engaged  in  aunidpai  securities 
representative  activities^.  If  a  sales  person  is 
soliciting  municipal  securities  business,  then 
the  supervisor  of  that  person  (i.e..  tbe  branch 
manager)  also  is  included  vnthin  the 
definition  of  municipal  finance  professioatd. 
Prior  to  the  most  recent  revision  to  this 
portion  of  the  definition  of  municipal  finance 
professional  (which  was  approved  on  March 
6.  1995  in  Securities  Exchange  Act -Release 
No.  34-35446),  the  definition  inchtded  any 
"direct  supervisor"  of  any  associated  person 
who  solicited  municipal  securities  business 
(or  who  was  primarily  engaged  in  municipal 
securities  representative  activities).  Under 
both  definitions,  branch  manqgers  are 
included  within  the  defmitioa  of  municipal 
finance  professional  in  the  circumstances 
described  above.  For  additional  information 
in  this  area,  please  refer  to  MSSB  Reports, 
Vol.  14.  No.  4  (August  1994)  at  2B-29.  CCH 
Manual  pQrogroph.39S1. 
*         *         •  •         • 

II.  Self-Regulatory  Organization's 
Statement  of  tbe  Pur^^se  of,  and 
Statutory  &uis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
rnay  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements.  • 

A.  Self-Regulatory Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

On  April  7, 1994,  tbe  Commission 
approved  Board  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.^  Since 


that  tiane,  the  Board  has  received 
numerous  inquiries  conoeminf  the 
aj^lication  of  the  ruie.  in  order  to  assist 
the  municipal  securities  industry  and, 
in  particular,  brokers,  dealers  and 
municipal  securities  dealers  In 
understanding  and  complying  with  the 
provisions  of  the  rule,  the  Board 
published  three  prior  notices  of 
interpretation  which  set  forth,  in 
question-and-answer  format,  general 
guidance  on  rule  G-37.'  In  prior  filings 
with  the  Cooimisfiion.  tbe  Boanj  stat^ 
that  it  will  continue  ie  aioaitar  tbe 
application  of  rule  G-37,  and,  from  «««*■ 
to  time,  will  publish  additional  notices 
of  interpretations,  »i  necessary.*  In  light 
of  questions  recently  received  from 
market  participants  oooceratag  ceitaia 
provisions  of  the  rule,  the  Bo^  has 
detemaij>ed  that  it  is  necessary  to 
provide  further  guidance  to  the 
municipal  industry.  Aocotdii^ly,  the 
Board  is  publishing  this  ioarth  set  ai 
questions  and  answers  which  focuses  on 
those  provisions  of  the  rule  relating  to; 
(1)  solicitation  of  municipal  securities 
business;  and  (2)  the  definition  of 
municipal  finance  professional.  As 
previously  stated,  tfie  Board  will 
continue  to  monitor  the  application  of 
rule  G-37,  and,  from  time  to  time  will 
publish  additional  notices  of 
interpretaticms,  as  neoessary. 

Tm  Board  believes  that  tne  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall  be  designed 
to.  prevent  fraudulent  and  msmipufative 
acts  and  practices,  to  promote  ju&t  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persor»s  engaged  in  regulating,  clearing, 
settling,  prcK^essing  information  with 
resppct  to,  and  facilitating  transactions 
in  municipal  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest 

B.  Self-hegulatory  Organizatioa's 
Stawitient  on  Burden  on  Competition 

Because  tbe  proposed  rule  diar^ 
won  id  apply  equal!)'  to  ali  brokers, 
dealers  and  municipal  securities 
dealers,  the  Board  does  not  believe  thai 


■  The  Board  plans  10  pobliali  the  inlerpreMtfams 
in  the  April  1995  MSRB  RepOftstVoL  15.  no.  1). 


'  Securitias  Kwhiige  Ad  Reiease  No.  33«W 
(April  7.  1994).  59  F«  tTSil  (April  13,  »94).  The 


rule  applies  uxnntributionexnadeanaoda&er 
April  25.  1994 

^  Sw  flpcurities  Exchange  Aci  Reh»a.se  No.  34161 
(June  6,  1994).  59  FK  30379  none  14.  IS»4).- 
Seciirities  Exchange  Act  Release  Ho.  34«e3  (Aug. 
25.  1994):  59  FR  45049  (Aug.  31,  1994);  aid 
SecuitiieeExpchange  Act  Release  So.  35128  (Dec. 
20.  1994);  90  FK  eeSM  (Dec.  2«.  1994).  See  nho 
MSRB  Reportt  VaL  14,  No.  3  at  1  l-l«  Ham  r994): 
Vol.  14.  No.  4  al  31-32  (At^ust  1994);  and  Vcd  14, 
No.  5  at  8  (December  1994) 

■•  File  Nos.  SR-MSRB-^4-6.  SR-».tSRB-"94-15 
and  SR-MSRB-94-16. 


iviai  Kc\  Lfvvviupnnsnis  i^iiuai  J  i  w^f,  ai  lo. 
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the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  because  the  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board. 

At  any  time  within  60  days.of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  pf  Comments 

Interest^  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofHce  of  the  Board.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-95-02  and  should  be 
submitted  by  April  24.  1995. 


For  th«  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc  95-8088  Filed  3-31-95;  8:45  am) 
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[R«i«a«e  No.  34-35542;  File  No.  SR-PHLX- 
94-69] 

SeJf-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Grantinr^ 
Accelerated  Approval  to  Amendment 
No.  1  to  the  Proposed  Rule  Change  by 
the  Ptilladelphia  Stock  Exchange,  Inc., 
Relating  to  a  One  Year  Pilot  Program 
for  the  Tradirtg,  Comparison,  Clearing, 
Settling,  Listing,  and  Delisting  of 
Municipal  Securities 

March  28,  1Q95. 

On  December  20. 1994.  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder.*,  a  proposal  to 
establish  a  one  year  pilot  program 
allowing  the  Exchange  to  list  and  trade 
municipal  securities. 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  in  Securities  Exchange 
Act  Release  No.  35308  (January  31. 
1995).  60  FR  7251  (February  7. 1995). 
No  comments  were  received  on  the 
proposed  rule  change.  ^ 

Tne  PHLX  proposes  to  initiate  a  one 
year  pilot  program  for  the  trading, 
comparison,  clearance,  settlement, 
listing  and  delisting  of  municipal 
securities.  Specifically,  the  PHLX 
proposes  to  (1)  Amend  PHLX  Rules  132, 
"Dealing  Outside  the  Exchange  in 
Securities  Dealt  in  on  the  Exchange," 
501,  "Specialist  Appointment."  803. 
"Criteria  for  Listing— Tier  I,"  and  810. 
"Susf)ension  and  Delisting  Policies 
Based  on  Exchange  Findings;"  and  (2) 
add  PHLX  Rule  309.  "Municipal 
Securities."  to  provide  requirements  for 
trading,  comparison,  settlement, 
clearing  and  listing  and  delisting  of 
municipal  securities. 

To  be  eligible  for  Tisting  on  the 
Exchange,  proposed  PHLX  Rule 


803(c)(5)  provides  that  a  municipal  debt 
security  must:  (1)  Have  an  aggregate 
market  value  and  principal  amount 
outstanding  of  at  least  $20,000,000;  (2) 
have  at  least  100  public  beneficial 
holders  of  record;  and  (3)  be  rated  as 
investment  grade  by  at  least  one 
nationally  recognized  rating  service. 

Proposed  PHLX  Rule  810(bl(4)(d) 
allows  the  Exchange  to  delist  a 
municipal  debt  security  when  the  issue 
is  (1)  Not  rated  as  investment  grade  by 
at  least  one  nationally  recognized  rating 
service;  (2)  does  not  have  at  least  a 
market  value  or  principal  amount 
outstanding  of  $500,000;  or  (3)  is  not 
held  by  at  least  50  public  beneficial 
holders  of  record. 

The  Exchange  proposes  to  assign  any 
municipal  security  it  lists  to  a 
specialist*  and  to  trade  municipal 
securities  in  accordance  with  all  PHLX 
regulations  otherwise  applicable  to  the 
trading  of  securities  on  the  equities 
trading  floor  of  the  Exchange,  except 
that  pursuant  to  proposed  PHLX  Rule 
132(d)(17)  municipal  securities  shall  be 
exempt  from  the  provisions  of  the 
Exchange's  off-board  trading  rule.  Under 
proposed  PHLX  Rule  309.  municipal 
securities  will  be  compared,  settled  and 
cleared  in  accordance  with  the 
applicable  regulations  of  the  MSRB. 

"The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  section  6fb)(5)  under 
the  Act  in  that  it  is  designed  to  promote 
the  mechanism  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)(5),'  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  protect 
investors  and  the  public  interest,  and  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling  and  processing 
information  with  respject  to,  and 
facilitating  transactions  in.  securities. 

With  regard  to  the  listing  standards 
for  municipal  securities  proposed  by  the 
PHLX.  the  Commission  notes  that  listing 


'15  U.S.C  78»(b)(l)  (1988). 

'  17  CFR  240.196-4  (1994). 

'On  March  IS.  1995.  the  PHLX  amended  tu 
proposal  to  clarify  the  delisting  standards  for 
municipal  securities.  See  Letter  from  Murray  L 
Ross.  Secretary.  PHLX.  to  Sharon  L.awson.  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  March  14,  1995  ("Amendment 
No.  1").  Specifically.  Amendment  No.  1  indicates 
that  PHLX  Rule  810(b)(4)(d).  as  amended,  will 
apply  solely  lo  municipal  securities. 


•The  PHLX  intends  to  require  specialist  units 
applying  for  appointment  and  registration  In 
municipal  securities  to  be  in  compliance  with  the 
Municipal  Securities  Rulemaking  Board  ("MSRB") 
Rule  G-3  regulations  regarding  municipal  securities 
principals  and  representatives.  The  National 
Association  of  Securities  Dealers  ("NASD")  has 
authority  to  enforce  MSRB  rules  for  listed 
municipal  securities.  The  PHLX  enforcement  in  this 
regard  will  not  preempt  or  limit  in  any  manner  the 
NASD's  authority  to  act  In  this  area. 

'15U.S.C78f(b)(5)(19«8). 


m  ine  Apni  i<»s  ivimus  Heports  (VoL  is,  no.  1). 


(Apnl  7.  1994).  59  Ft  tTStt  (April  U.  »94).  The  and  SR-MSRB-94-16. 
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standards  serve  as  a  means  for  a  self- 
regulatory  organization  to  screen  issuers 
and  to  provide  listed  status  only  to 
issuers  with  sufficient  investor  base  and 
trading  interest  to  maintain  fair  and 
orderly  markets.  Once  a  security  has 
been  approved  for  initial  listing, 
maintenance  criteria  allow  an  exchange 
to  monitor  the  status  and  trading 
characteristics  of  that  issue  to  ensure 
that  it  continues  to  meet  the  exchange's 
standards  for  market  depth  and 
liouidity. 

The  Commission  believes  that  the 
municipal  securities  listing  and 
delisting  criteria  proposed  by  the  PHLX 
are  designed  to  protect  investors  and 
ensure  the  maintenance  of  fair  and 
orderly  markets  in  such  listed  securities. 
The  PHLX's  proposal  provides  that  only 
municipal  bond  issuers  that  satisfy  the 
criteria  established  in  PHLX  Rule 
803(c)(5)  will  be  considered  for  listing 
on  the  Exchange.  Specifically,  under 
PHLX  Rule  803(c)(5)  a  municipal  debt 
security  must:  (1)  Have  an  aggregate 
market  value  and  principal  amount 
outstanding  of  at  least  $20,000,000;  (2) 
have  at  least  100  public  beneficial 
holders  of  record;  and  (3)  be  rated  as 
investment  grade  by  at  least  one 
nationally  recognized  rating  service. 

The  Commission  believes  that  these 
criteria,  along  with  any  other 
information  relevant  to  determine 
whether  the  issue  is  appropriate  for 
exchange  trading,  should  help  to  ensure 
that  only  municipal  issuers  capable  of 
meeting  their  financial  obligation  and 
whose  bond  issues  can  support  a  liquid 
trading  market  will  be  listed  on  the 
Exchange.  The  criteria  will  also  alert 
municipal  issuers  seeking  listing  on  the 
PHLX  of  the  Exchange's  specific  listing 
standards. 

The  Commission  notes  that  proposed 
PHLX  Rule  810(b)(4)(d)  allows  the 
Exchange  to  delist  a  municipal  debt 
security  when  the  issue  is  (1)  Not  rated 
as  investment  grade  by  at  least  one 
nationally  recognized  rating  service;  (2) 
does  not  have  at  least  a  market  value  or 
principtal  amount  outstanding  of 
$500,000;  or  (3)  is  not  held  by  at  least 
50  public  beneficial  holders  of  record. 
The  Commission  believes  that  the 
delisting  standards  should  allow  the 
Exchange  to  identify  issuers  that  may 
have  insufficient  resources  to  meet  their 
financial  obligations  or  whose  debt 
securities  may  lack  sufficient  trading 
depth  and  liquidity  for  a  fair  and 
orderly  market. 

Under  the  proposal,  municipal 
securities  will  trade  in  accordance  with 
all  PHLX  regulations  otherwise 
applicable  to  the  trading  of  securities  on 
the  equities  trading  floor  of  the 
Exchange,  except  that  municipal 


securities  will  be  exempt  from  the 
provisions  of  the  PHLX's  off-board 
trading  rule.  Because  municipal 
securities  will  trade  under  the  PHLX's 
existing  regulatory  regime  for  equities, 
which  includes  specialist  obligations 
and  margin  requirements,  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  municipal 
securities. 

Further,  the  Commission  notes  that 
the  regulatory  scheme  in  place  for 
municipal  securities  will  continue  to 
apply  to  PHLX-listed  municipal 
securities.^  with  the  additional  coverage 
of  the  PHLX  surveillance  program  to  the 
trading  of  listed  municipal  securities. 
The  Commission  believes  that  this 
regulatory  framework  will  provide 
sufficient  oversight  of  municipal 
securities  trading  on  the  Exchange. 

The  PHLX  intends  to  require 
specialist  units  applying  for 
appointment  and  registration  in 
municipal  securities  to  be  in 
compliance  with  MSRB  Rule  G-3 
regarding  municipal  securities 
principals  and  representatives.  The 
Commission  notes  that  this  requirement 
is  consistent  with  the  rules  of  the  MSRB 
and,  in  addition,  that  it  is  important  that 
any  specialist  selected  by  the  PHLX  for 
a  listed  municipal  security  be  familiar 
with  the  characteristics  of  municipal 
securities. 

Finally,  the  Commission  notes  that 
the  PHLX's  proposal  to  list  and  trade 
municipal  securities  is  virtually 
identical  to  a  proposal  submitted  by  the 
Pacific  Stock  Exchange.  Inc.  ("PSE"), 
which  was  approved  by  the 
Commission.^  Therefore,  the 
Commission  finds  that  the  proposed 
rules  are  equally  acceptable  for  the 
PHLX. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because 
Amendment  No.  1  clarifies  the  proposal 
by  indicating  that  the  delisting 
standards  for  municipal  securities  apply 
solely  to  municipal  securities  and  not  to 
the  debt  of  other  non-listed  issuers. 
Because  Amendment  No.  1  clarifies  the 


*  See  note  4.  supra. 

'  See  Securities  Exchange  Act  Release  Nos.  33721 
(March  7, 1994),  59  FR  11638  (order  approving  File 
No.  SR-PSE-94-05)  (esublishes  municipal  bond 
tradirtg  pilot  program  through  July  S.  1994):  34317 
Ouly  5, 1994),  59  FR  35546  (July  12.  1994)  (order 
approving  File  No.  SR-PSE-94-2])  (extends 
municipal  tx)nd  trading  pilot  program  through 
November  2, 1994):  3491 1  (October  27. 1994),  59  FR 
S5303  (November  4, 1994)  (order  approving  File  No. 
SR-PSE-94-32)  (extends  municipal  bond  trading 
pilot  program  through  November  2, 1995). 


Exchange's  proposal  and  raises  no  new 
regulatory  issues,  the  Commission 
believes  it  is  consistent  with  sections 
6(b)(5)  and  19(b)(2)  of  the  Act  to 
approve  Amendment  No.  1  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  prop>osed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
24,  1995. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-94- 
69)  relating  to  the  pilot  program  for 
listing  and  trading  municipal  securities 
is  approved  until  March  28, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-8092  Filed  3-31-95;  8:45  am) 
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•  15  U.S.C  788ft>M2)  (1988). 
» 17  CFR  200.30-3(aMl2)  (1994). 


apply  solely  lo  municipal  sacurities. 


'  15  U.S.C  78mi)(5)  (19«8). 
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RELEVAITT  ACT  SECTIONS:  Exemptions 
requested  under  section  6(c)  from  the 
provisions  of  section  1 7(f)  of  the  Act. 
SU«IMARV  Of  APPtJCATION:  Chase  seeks  an 
order  to  enable  it  to  maintain  foreign 
securities  and  other  assets  of  United 
States  registered  investment  companies 
for  which  it  serves  as  custodian  or 
subcustodian  in  the  custody  of  Chase 
Manhattan  Banli  International  ("Chase- 
Russia"). 

FlUMQ  DATE:  The  application  was  filed 
on  December  9.  1994.  and  amended  on 
March  14.  1995. 

HEARMQ  OR  NOTIFICATION  Of  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  24. 1995.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fiflh 
Street.  NW..  Washington.  DC  20549. 
Applicant,  c/o  Daniel  L.  Goelzer.  Esq.. 
Baker  ft  McKenzie.  815  Connecticut 
Avenue.  NW.,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cotulney  S.  Thornton.  Senior  Attorney, 
at  (202)  942-0583.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPt-EMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations  and  Legal 
Analysis 

1.  Chase  requests  expemptive  relief 
for  itself,  any  management  investment 
company  registered  under  the  Act.  other 
than  an  investment  company  registered 
under  section  7(d)  of  the  Act  (a  "U.S. 
Investment  Company ')  and  any 
custodial)  for  a  U.S.  Investment 
Company  from  section  17(fl  of  the  Act 
to  the  extent  necessary  to  permit  Chase- 
Russia  to  qualify  as  an  "Eligible  Foreign 
Custodian  "  under  rule  l7f-5.  The 
requested  exemption  would  permit 
Chase,  a  U.S.  Investment  Company,  and 
any  custodian  for  a  U.S.  Investment 
Company  to  maintain  foreign  securities. 


cash,  and  cash  equivalents  (collectively, 
"Assets")  in  the  custody  of  Chase- 
Russia,  a  wholly-owned,  indirect 
subsidiary  of  Chase  located  in  Russia.' 
For  purposes  of  the  application,  the 
term  "foreign  securities"  includes  (a) 
securities  issued  and  sold  primarily 
outside  the  United  States  by  a  foreign 
government,  a  national  of  any  foreign 
country,  or  a  corporation  of  other 
organization  incorporated  or  organized 
under  the  laws  of  any  foreign  country, 
and  (b)  securities  issued  or  guaranteed 
by  the  Government  of  the  United  States, 
or  by  any  state  or  any  p>olitical 
subdivision  thereof,  or  by  any  agency 
thereof,  or  by  any  entity  organized 
under  the  laws  of  the  United  States,  or 
of  any  state  thereof  which  have  been 
issued  and  sold  primarily  outside  the 
United  States. 

2.  Section  17(f)  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities.  Rule  17f-5  under 
the  Act  expands  the  group  of  entities 
located  outside  the  United  States  that 
are  permitted  to  serve  as  custodians  for 
the  Assets  of  registered  management 
investment  companies.  Rule  17f-5 
defines  the  term  "Eligible  Foreign 
Custodian"  to  include  a  majority-owned 
direct  or  indirect  subsidiary  of  qualified 
U.S.  bank  or  bank-holding  company  that 
is  incorporated  or  organized  under  the 
laws  of  county  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100,000,000  (U.S.  $ 
equivalent  or  U.S.  S).  as  of  the  close  of 
its  most  recently  completed  fiscal  year. 
The  rule  defines  the  term  "Qualified 
U.S.  Bank"  to  include  a  banking 
institution  organized  under  the  laws  of 
the  United  States  that  has  an  aggregate 
capital,  surplus,  and  undivided  profit  of 
not  less  than  $550,000. 

3.  Chase  is  a  national  banking 
association  and  is  regulated  as  such'  by 
the  Comptroller  of  the  Currency  under 
the  National  Eiak  Act.  At  December  31, 
1993.  Chase  has  shareholders'  equity  in 
excess  of  $6.4  billion.  Thus.  Chase  is  a 
"Qualified  U.S.  Bank"  as  defined  in  rule 
17f-5.  since  it  is  a  banking  institution 
organized  under  the  laws  of  the  United 


'  Russian  clearing  and  custody  procedures  differ 
sutMUmially  from  the  procedures  generally 
employed  eJimwhore.  Othw  than  the  exemption 
requ«M«d  from  nection  17(n  to  permit  Chase-Russia 
to  qualify  as  an  "eligible  foreign  custodian"  under 
rule  17f-S.  applicant  Is  not  requesting  (and  any 
order  would  not  grant)  an  exemption  from  section 
17(f)  or  rule  i7f-5  for  any  aspect  of  the  custody  or 
clearing  procedures  employed  in  Russia.  Mo^eo^'er, 
applicant  acknowledges  that  any  order  will  not 
constitute  a  determination  by  the  Commission  that 
the  Russian  clearing  and  custody  procedures 
comply  with  <ertk»"  1 7(0  w  the  rules,  thereunder. 


States,  and  has  aggregate  capital, 
surplus,  and  undivided  profit 
substantially  in  excess  of  the  $500.0(K) 
minimum  required  by  the  rule. 

4.  Chase  is  •  subsidiary  of  The  Cha.se 
Manhattan  Corporation,  a  Delaware 
corporation  that  is  one  of  the  leading 
financial  services  providers  in  the 
world.  Through  its  Global  Securities 
Service  division  ("GSS"),  Chase 
provides  custody  and  related  services  to 
global  institutional  investors,  including 
U.S.  mutual  funds.  GSS  currently  has 
over  SI. 3  trillion  in  assets  under 
custody  worldwide. 

5.  Chase-Russia,  a  wholly-owned 
indirect  subsidiary  of  Chase,  was 
incorporated  in  Russia  on  October  26. 
1993,  under  General  License  No.  2629. 
Chase-Russia  is  authorized  to  engage  in 
the  business  of  commepcial  banking  in 
Russia,  and  is  sujjervised  by  the  Central 
Bank  of  the  Russian  Federation.  Chase- 
Russia  offers  customers  a  wide  range  of 
retail  and  wholesale  banking  ser\'ic:es:  it 
also  operates  a  custody  department  to 
support  local  and  foreign  investors. 

6.  Chase-Russia  will  satisfy  the 
requirements  of  rule  17f-5  insofar  as  it 
is  an  indirect,  wholly-owned  subsidiary 
of  Chase,  and  is  incorporated  and 
organized  under  the  laws  of  Russia. 
Chase-Russia  will  not,  however,  meet 
the  $100  million  minimum 
shareholders'  equity  requirement  of  rule 
17f-5.  Accordingly.  Chase-Russia  will 
not  qualify  as  an  Eligible  Foreign 
Custodian  under  the  rule  and,  absent 
exemptive  relief,  could  not  serve  as 
custodian  for  the  Assets  of  U.S. 
Investment  Companies. 

7.  Where  custody  services  are 
required  in  Russia,  Chase  will  hold  the 
Assets  of  U.S.  Investment  Companies  as 
custodian  or  subcustodian,  and  will 
deposit,  or  cause  or  permit  the  deposit 
of,  the  Assets  with  Chase-Russia  In 
accordance  with  the  armgements 
described  below.  Before  permitting 
Chase-Russia  to  act  as  a  custodian  for 
the  Assets  of  a  U.S.  Investment 
Company,  Chase  will  ensure  that  Chase- 
Russia  is  capable  and  well-qualified  to 
provide  custody  and  subcustody 
services  to  Chase,  U.S.  Investment 
Companies,  and  custodians  for  U.S. 
Investment  Companies.  Under  the 
proposed  foreign  custody  arrangements. 
the  protection  afforded  the  Assets  of 
U.S.  Investment  Companies  held  by 
Chase-Russia  will  not  be  diminished 
from  the  protection  afforded  by  rule 
17f-5.2 


'  Applicant  notes  that  there  are  special  risks 
associated  with  investing  in  securities  in  the 
Russiaa  market  including,  among  others,  risks 
relating  lo  the  tettlaroent  of  trade*  and  the 
registration  of  .lecurilies  in  an  environment 
characterized  by  mnlUple.  iinRffili»ted  registrar 


Exchange,  except  that  municipal 


pilot  program  through  Novembers.  1995). 


»17  CFR  200.30-3(aWl2)  (1994). 
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Applicant's  Conditions 

Chase  agrees  that  any  order  of  the  SEC 
granting  the  requested  rehef  may  be 
conditioned  upon  the  following: 

1.  The  foreign  custody  arrangements 
proposed  herein  regarding  Chase-Russia 
will  satisfy  the  requirments  of  rule  17f- 
5  in  all  respects  other  than  Chase- 
Russia's  level  of  shareholders'  equity. 

2.  Chase  will  deposit  Assets  with 
Chase-Russia  only  in  accordance  with 
the  custody  agreement  and  the 
subcustody  agreement  described  below. 
The  custody  and  subciistody  agreements 
will  remain  in  effect  at  all  times  during 
which  Chase-Russia  fails  to  satisfy  the 
requirements  of  rule  17f-5. 

a.  The  custody  agreement  will  be 
between  Chase  and  the  U.S.  Investment 
Company  (or  its  custodian).  In  that 
agreement,  Chase  will  undertake  to 
provide  custody  or  subcustody  services, 
and  the  U.S.  Investment  Company  (or  its 
custodian)  will  authorize  Chase  to 
delegate  to  Chase-Russia  such  of  Chase' 
duties  and  obligations  as  will  be 
necessary  to  permit  Chase-Russia  to 
hold  in  custoidy  in  Russia  the  Assets  of 
U.S.  Investment  Companies.  The 
custody  agreement  will  further  provide 
that  the  delegation  by  Chase  to  Chase- 
Russia  will  not  relieve  Chase  of  any 
responsibility  to  the  U.S.  Investment 
Company  or  its  custodian  for  any  loss 
due  to  such  delegation,  and  that  Chase 
will  be  liable  for  any  loss  or  claim 
arising  out  of  or  in  connection  with  the 
performance  by  Chase-Russia  of  the 
custody  services  to  the  same  extent  as 

if  Chase  bad  itself  provided  the  custody 
services  under  the  custody  agreement. 

b.  A  subcustody  agreemeht  will  be 
executed  between  Chase  and  Chase- 
Russia.  Pursuant  to  this  agreement. 
Chase  will  delegate  to  Chase-Russia 
such  of  Chase's  duties  and  obligations 
as  would  be  necessary  to  permit  Chase- 
Russia  to  bold  Assets  in  custody  in 
Russia.  The  subcustody  agreement  will 
provide  that  (i)  Chase-Russia  is  acting  as 
a  foreign  custodian  for  Assets  that 
belong  to  a  U.S.  Investment  Company 
pursuant  to  the  terms  of  an  exemptive 
order  issued  by  the  SEC,  and  (ii)  the 
U.S.  Investment  Company  or  its 
custodian  (as  the  case  may  be)  that  has 
entered  into  a  custody  agreement  will  be 


companies  and  non-authoritative  paper  share 
extract  certificates.  These  risks,  like  other  risks 
associated  with  foreign  investment,  would  remain 
with  the  U.S.  Investment  Companies.  Chase  will  be 
liable  only  to  the  same  extent  as  if  it  had  held  the 
assets  itself  in  Russia  (I.e.,  by  opening  a  branch  in 
Moscow).  However.  Chase's  liability  with  respectao 
assets  held  in  custody  in  Russia  will  not  be  reduced 
by  Chase's  causing  such  assets  to  be  held  in  a 
subsidiary  rather  than  directly  by  Chase.  Chase's 
contracts  with  its  customers  will  reflect  this 
liability. 


entitled  to  enforce  the  terms  of  the 
subcustody  agreement,  and  can  seek 
relief  directly  against  Chase-Russia.  The 
subcustody  agreement  will  provide  that 
it  will  be  governed  by  New  York  law. 
3.  Chase  ciurently  satisfies  and  will 
continue  to  satisfy  the  QuaUfied  U.S. 
Bank  requirement  set  forth  in  rule  17f- 
5(c)(3). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  R  McFarland. 
Deputy  Secretary. 
|FR  Doc.  95-8027  Filed  3-31-95;  8:45  am) 
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[Retoase  No.  34-35543;  File  No.  87-27-63] 

Consolidated  Tape  Association;  Notice 
of  Filing  of  Seventeenth  Sut)stantive 
Amendment  to  the  Restated 
Consolidated  Tape  Association  Plan 
and  Twenty-First  Substantive 
Amendment  to  the  Consolidated 
Quotation  Plan 

March  28,  1995. 

Pursuant  to  Rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
March  9. 1995,  the  Consohdated  Tape 
Association  ("CTA")  and  Consolidated 
Quotation  ("CQ")  Plan  Participants  filed 
with  the  Securities  and  Exchange 
Commission  ("(Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  amendments. 

I.  Description  and  Purpose  of  the 
Amendments 

The  amendments  seek  to  change  a 
procedure  for  allocating  high  speed  line 
access  fee  revenues  between  "Network 
A"  and  "Network  B"  under  each  plan. 
The  participants  propose  to  apply 
"relative  message  usage  percentages"  to 
the  allocation  of  high  speed  line 
revenues  between  networks 
retroactively,  beginning  with  the  period 
commencing  January  1, 1994. 

The  amendments  would  also 
eliminate  the  requirements  that  the 
participants  set  the  high  speed  line 
access  fee  at  a  level  designed  to  recover 
the  costs  of  making  the  high  speed  line 
available,  and  set  indirect  high  speed 
line  access  fees  at  a  level  that  equals 
one-half  of  the  direct  access  fees.  The 
actual  fees,  however,  would  not  be 
changed  at  this  time. 

A.  Allocation  of  High  Speed  Line 
Revenue 

Ciurently,  under  each  plan,  the 
participants  impose  on  subscribers. 


vendors,  computer  input  users  and 
others  one  combined  high  speed  line 
access  fee  for  access  to  both  Networic  A 
and  Network  B  market  data.  Under  the 
proposed  amendments,  the  participants 
wish  to  change  the  current  methods  set 
forth  in  the  plans  for  allocating  each 
plan's  high  speed  line  access  revenues 
between  the  two  networks.  The 
participants  feel  that  a  more  appropriate 
and  equitable  way  to  achieve  that 
allocation  would  be  to  apply  a  measure 
that  reflects  each  network's  relative 
usage  of  the  plans'  systems. 

To  that  end,  the  participants  have 
selected  each  network's  "relative 
message  usage  percentage".  These 
percentages,  in  the  participants'  view, 
reflect  a  network's  relative  portion  of 
the  total  number  of  messages '  that  the 
participants  disseminate  over  the  high 
speed  line  for  a  given  p>eriod.  Under  the 
proposed  amendments,  a  "relative 
message  usage  percentage"  would  equal 
the  number  of  a  network's  messages 
reported  over  the  high  speed  line 
divided  by  the  svmi  of  the  nimibers  of 
both  networks'  messages  that  both 
networks  report  over  the  high  speed 
line.2  The  participants  have  proposed  to 
retroactively  apply  the  "relative 
message  usage  percentage"  to  the 
allocation  of  high  speed  line  revenues 
between  networks  commencing  Januarv 
1,1994. 

If  the  instant  amendments  are 
approved,  the  participants  will  direct 
the  Processor  to  calculate  the  allocation 
percentages  on  a  monthly  basis.  Under 
the  proposed  amendments,  the  New 
York  Stock  Exchange  ("NYSE")  shall 
distribute  to  the  Network  B 


'  For  purposes  of  such  calculations,  a  message 
includes  any  message  that  a  participant 
disseminates  over  the  Consolidated  Tape  System, 
including,  but  not  limited  to.  prices  relating  to 
Eligible  Securities  or  concurrent  use  securities, 
administrative  messages,  index  messages, 
corrections,  cancellations,  and  error  messages. 

'  For  example,  a  month's  relative  message  usage 
for  CTA  network  a  would  be  calculated  as  follows: 


CTA  Network  A  Relative  Message 


A +8. 


Where 

"A"  represents  the  number  of  messages  that  CTA 
Network  A  participants  disseminate  over  the  CTA 
network  A  pursuant  to  the  CTA  plan  during  that 
month:  and 

"B"  represents  the  number  of  messages  that  CTA 
Network  B  pariicipants  disseminata  over  the  CTA 
Network  B  pursuant  to  the  CTA  plan  during  the 
month. 

To  determine  a  month's  relative  message  usage 
for  CQ  Network  A.  substitute  "CQ  "  where  "CTA  ' 
appears  in  this  footnote. 


company  to  maintnin  roreign  securttles.      cojrply  wifh«rt»»»"17(n'»rth*rnh»ith*rtwn«tef.        cnarnct^ritM  by  mniiifH*.  T»n«fnii»imi  n^i»iT»r 


appears  in  this  footnote. 
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administrator  under  each  plan,  a 
calendar  quarter's  high  speed  line 
revenues  allocated  to  Network  B  under 
the  plan  as  soon  as  the  calculation 
becomes  available  for  that  quarter. 

B  Dvtenni nation  ofHigfx  Speed  Line 
Access  Fees 

Both  plans  currently  require 
participants:  (a)  to  set  high  speed  line 
access  fees  at  levels  that  allow  the 
participants  to  re<:over  the  operating 
expenses  that  the  Processor  incurs  in 
making  the  high  speed  line  available, 
and  (b)  to  set  indirect  high  speed  line 
access  fees  at  a  level  that  equals  one-half 
of  the  direct  access  fees.  The  proposed 
amendments  would  eliminate  these  two 
requirements  and  thereby  alter  the 
manner  in  which  participants  determine 
high  speed  line  access  fees.*  The 
participants,  however,  are  not  proposing 
to  amend  the  actual  fees  at  this  time 

II.  Solicitation  of  Comments 

Rule  llAa3-2(c)(2)  under  the  Act 
provides  that  the  proposed  amendment 
shall  be  approved  by  the  Commission 
with  such  changes  or  subject  to  such 
conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 
within  120  days  of  the  date  of 
publication  of  notice  of  filing,  or  within 
such  longer  period  as  the  Commission 
[nay  designate  up  to  180  days  of  such 
date  pursuant  to  Rule  llAa3-2(cH2). 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  tie 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  CTA/CQ.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  24. 1995. 

For  the  CommiMion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority* 

Margaret  R  McFarland, 
Dp/;  I /fy  Secretary-. 
jFR  Doc.  95-8091  Filed  3-31-95;  8;45  ami 

BILUMO  COOC  M10-01-M 


'The  participants'  reasons  lor  requeslind  thi« 
rtmentJmeni  is  that  the  above  reqiiiremenls  were 
(■"Mhliahed  over  twenty  years  ago.  IVxlay's  digital 
data  ieed  and  other  technologies  mako  high  speed 
linnt  cheaper  and  easier  to  access. 


SMALL  BUSINESS  ADMINISTRATION 

Buffalo  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Buffalo  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday.  April  27. 1995  at 
2:00  p.m.  at  the  Key  Bank  of  New  York, 
Key  Center  at  Fountain  Plaza,  16th  floor 
conference  room,  Buffalo.  New  York  to 
discuss  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Franklin  J.  Sciortino,  District 
Director,  U.S.  Small  Business 
Administration.  Ill  West  Huron  Street. 
Room  1311.  Buffalo.  New  York  14201, 
(716) 846-4301. 

Dated:  March  27,  1995. 
Dorothy  A.  Ovaral, 
Director.  Office  of  Advisory  Council. 
|FR  Doc.  95-8105  Filed  3-31-95:  8:45  ara| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD01 -96-032] 

Marine  Inspection  Office  New  York/ 
Captain  of  the  Port  New  York  Industry 
Day 

agency:  Coast  Guard  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  Coast  Guard  Marine 
Inspection  Office  New  York  and  Captain 
of  the  Port,  New  York  are  sponsoring  an 
Industry  Day  to  exchange  information 
with  the  maritime  community.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
April  11, 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  State  University  of  New  York 


Maritime  College  at  Fort  Schuyler.  New 
YoA. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  James  Candee.  USCG  Marine 
Inspection  Office,  Battery  Park  Building. 
New  York.  New  York.  10004.  telephone 
(212)  668-7850,  facsimile  (212)  668- 
7863. 

SUPPLEMENTARY  INFORMATION:  Rear 
Admiral  John  L.  Linnon.  Commander. 
First  Coast  Guard  District  and  Rear 
Admiral  James  C  Card,  Chief.  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection  will  be 
featured  speakers.  Topics  to  be 
addressed  include  President  Clinton's 
"Presidential  Regulation  Reinvention 
Initiative."  Port  State  Control,  and  the 
Alternative  Compliance  and  Prevention 
through  People  Initiatives.  Feedback 
received  in  the  past  from  small 
passenger  vessel  owners  and  operators 
indicated  a  need  to  provide  a  separate 
Industry  Day  addressing  their  concerns. 
That  was  accomplished  during  Marine 
Inspection  Office  New  York's  small 
passenger  vessel  public  forums.  While 
small  passenger  vessel  issues  will  not  be 
specifically  addressed  during  the  April 
11th  meeting,  small  passenger  vessel 
operators  are  still  encouraged  to  attend. 
Attendance  is  open  to  the  public. 
Advance  registration  is  requested. 
Registration  and  agendas  may  be 
obtained  bv  contacting  the  person  listed 
in  FOR  FURTHER  INFORMATION  CONTACT. 

Dated:  March  22.  1995 
).L.  Linnon, 

near  Admiral.  U.S.  Coast  Guard.  Commander. 

First  Coast  Guard  District. 

|FR  Doc.  95-8128  Filed  3-31-95:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program 
Report  to  Congress 

The  attached  document,  Automotive 
Fuel  Economy  Program.  Nineteenth 
Annual  Report  to  the  Congress,  was 
prepared  pursuant  to  49  U.S.C.  32916 
which  requires  in  pertinent  part  that 
"the  Secretary  shall  submit  to  each 
House  of  Congress,  and  publish  in  the 
Federal  Register,  a  review  of  average 
fuel  economy  standards  under  this 
part." 


B.  Light  Truck  CAFE  StaRriard«. 

C.  I.OW  Volume  Petitions 
D  Enforrement 

E  Partnership  for  a  New  Generation  of 

Whirles 
F  Advisory  Committee  on  Personal  Motor 

Vehicle  Greenhouse  Gas  Reductions 
G  General  Agreement  on  Tariffs  and  Tradi- 

(GATT)  Decision 
.Section  IV:  Use  of  Advanced  Technology 

A.  New  Models 

B.  Engine  and  Transmission  Te<  hnolngv 

C.  Electronics 
U  Materials 

E  Summary 

5tection  I:  Introduction 

The  Nineteenth  Annuai  Report  to  Qingres> 
on  Automotive  Fuel  Economy  Program 
summarizes  the  activities  of  the  National 
Highway  Traffic  Safety  .Administration 
(NHTSA)  during  1994.  in  accordance  with  49 
U.S.C.  32916  et  $eq..  which  requires  the 
submission  of  a  report  each  year  Included  in 


this  report  are  sections  summarizing 
rulemaking  activities  during  1994  and  a 
discussion  of  the  use  of  advanced  automotive 
technology  by  the  industry  as  required  by 
section  305.  title  III.  of  the  Department  of 
Energy  Act  of  1978  (Pub.  L.  95-238). 

The  Secretary  of  Transportation  is  required 
to  administer  a  program  for  regulating  the 
fuel  economy  of  new  passenger  cars  and  light 
(rucks  in  the  United  States  market  The 
authority  to  administer  the  program  was 
delegated  by  the  Secretary  to  the 
Administrator  of  NHTSA.  49  CFR  1  50(ri 

NHTSA's  responsibilities  in  the  fuel 
ef.onomy  area  include: 

(1)  Establishing  and  amending  average  fuel 
economy  st&nddrds  for  manufacturers  of 
passenger  tuis  .,[\d  light  trucks,  as  necessary . 

(2)  Promu'iJtl.^g  regulations  concerning 
procedures,  definitions,  and  reports 
necessa-'y  to  support  the  fuel  econo.my 
standards; 

(.3)  Considering  petitions  for  exemption 
from  established  fuel  economv  standards  bv 


low  volume  manufacturers  (those  proaucing 
fewer  than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternat:\-e 
standards  for  them: 

(4)  Preparing  reports  to  Congress  annually 
"i;  the  fuel  economy  program: 

(5)  Enforcing  fiwl  economy  standards  and 
regulations:  and  ^ 

(6)  Responding  to  petitions  concerning 
domestic  production  by  foreign 
manufacturers  and  other  matters 

Passenger  car  fuel  economy  standd.-d?.  were 
established  by  Co.ngress  for  Model  Yea:  (MY) 
198,=>  and  thereafter  at  a  level  of  27.5  miles 
per  gallon  (mpg).  NHTSA  is  authorized  to 
amend  the  standard  above  or  below  that 
level.  Standa.'ds  for  light  trucks  were 
established  by  NHTSA  for  .MVs  1979  through 
1997  NHTS.A  set  a  combined  standard  of 
20.7  mpg  for  light  truck  fuel  economy 
standard  for  M^s  1996  and  1997  .Ml  current 
standards  are  listed  in  Table  I-l 


Table  I-i.— Fuel  Economy  Standards  fob  Passenger  Cars  and  Ught  Trucks  Model  years  1978  through 

1997  (IN  MPG) 


Model  year 


Passenger 
cars 


Light  trucks ' 


TwcHfchee! 
drive 


1978 

1979 

1980 

1981 

1982 

1983 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 


"18.0 

"19.0 

"20.0 

22.0 

24.0 

26.0 

27.0 

"27.5 

8  26.0 

9  26.0 
9  26.0 

'-26.5 
"27.5 
"27.5 
"27.5 
"27.5 
"27.6 
"27.5 
"27.5 
"27.5 


r 


W2 
16.0 

«16.7 
18.0 
19.5 
20.3 

■19.7 
20.5 
21.0 
21.0 
21.5 
20.5 
20.7 


Four-wheel 
drive 


15.8 

14.0 
15.0 
16.0 
17.5 
18.5 
'18.9 
19.5 
19.5 
19.5 
19.0 
19.0 
19.1 


Con> 
b(ned23 


5 
» 

175 
190 
20  0 
''■9.5 
20.0 
2C5 
20.5 
205 
20.0 
20.2 
20  2 
20.4 
20.5 
20.6 
20.7 
20.7 


'  Standards  for  MY  1979  light  trucks  were  established  for  vehicles  with  a  gross  vehicle  we'ignt  rating  (GVWR)  of  6.000  pounds  or  less  Stand- 
ards fof  MY  1980  and  beyond  are  for  light  trucks  with  a  GVWR  of  8.500  pounds  or  less. 

?For  MY  1979.  light  truck  manufacturers  could  comply  separately  with  standards  for  four-wheel  drive,  general  utility  vehicles  and  ail  other  light 
trucks,  or  comtwne  their  tnjcks  into  a  single  fleet  and  comply  with  the  17.2  mpg  standard. 

3  For  MYs  1982-1991.  manufacturers  could  comply  with  the  rwo-v»rheel  and  four-wheel  drive  starxJards  or  could  combine  all  light  tnjcks  and 
compty  wrth  ttie  conr^jined  standard 

*  Established  by  Congfess  in  Title  V  of  ttie  Act 

*A  manufacturer  whose  light  tnjck  fleet  was  powered  exclusivety  by  basic  engines  which  were  not  also  used  in  passenger  cars  couKJ  meet 
standards  of  14  mpg  and  14.5  mpg  in  MYs  1980  and  1981.  respectively. 

'^Revised  in  June  1979  from  18.0  mpg. 

'  Revised  in  October  1984  from  21.6  mpg  for  two-wheel  drive.  19.0  mpg  for  four-wheel  dnve.  and  2*  0  mpg  for  combined 

8  Revised  in  Octotjer  1985  from  27.5  mpg. 

'Revised  in  Octotier  1986  from  27.5  mpg 

'c  Revised  in  Septemt)er  1988  from  27.5  mpg. 


•  17  CKR  20O.3O-.'»(al(27)  (19a9). 


linot  cheaper  and  easier  tn  access. 


•  17  CKR  20O.3O-3(a)(27)  (19«9). 
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Section  n:  Fuel  Economy  Improvemenl  by 
Manufacturcn 

The  fuel  economy  achievements  for 
domestic  and  foreign  manufacturers  in  MY 
1993  were  updated  to  include  final 
Envirorunental  Protection  Agency  (EPA) 
calculations,  where  available,  since  the 
publication  of  the  Eighteenth  Annual  Report 
to  the  Congress.  These  fuel  economy 


achievements  and  current  projected  data  for 
MY  1994  are  listed  in  Tables  II-l  and  11-2. 
Overall  fleet  fuel  economy  for  passenger 
cars  was  28.2  mpg  in  MY  1994.  a  decline  of 
0.2  mpg  from  the  MY  1993  level.  For  MY 
1994.  CAFE  values  decreased  below  MY  1993 
levels  for  14  of  22  passenger  car 
manufacturers'  fleets.  (See  Table  II-l).  These 
14  companies  accounted  for  over  44  percent 
of  the  total  MY  1994  production. 
Manufacturers  continued  to  introduce  new 


technologies  and  more  fuel-efficient  models, 
as  well  as  some  larger,  less  fuel-efficient 
models.  For  MY  1994.  the  overall  domestic 
manufacturers'  fleet  average  fuel  economy 
was  27.3  mpg.  For  MY  1994.  Chrysler,  Ford, 
and  Mazda  domestic  passenger  car  CAFE 
values  fell  1.6  mpg,  0.7  mpg.  and  0.6  mpg, 
respectively,  from  their  1993  levels,  while 
CM  remained  at  its  MY  1993  level.  Overall, 
the  domestic  manufacturers'  combined  CAFE 
declined  0.5  mpg  below  MY  1993  levels. 


Table  Il-1  .—Passenger  Car  Fuel  Economy  Performance  by  Manufacturer* 

(Model  Years  1993  and  1994) 


Manufacturer 


Domestic: 


Ctwysief 

Ford 

GM  

Mazda  .. 


Sales  weighted  average  (domestic) 
Imported: 


BMW  

Chrysler  Imports 


Fiat 

Ford  Imports 

GM  Imports  ., 

Honda  

Hyundai 

Isuzu 


Kia 

Mazda  

Mercedes-Beru 

Mitsubiehi _ 

Nissan 

Porsche 

Subaru  

Suzuki  

Toyota 

Volvo 

VW  


Sales  weighted  average  (imported) 

Total  fleet  average 

Fuel  ecofKimy  standards 


Model  year  cafe 

(mpg) 

1993 

1994 

27.8 

26.2 

28.3 

27.6 

27.4 

27.4 

29.7 

29.1 

27.8 

27.3 

25.2 

25.1 

31.0 

31.3 

23.9 

198 

26.7 

25.7 

30.5 

24.6 

32.5 

32.5 

31.3 

32.5 

33.0 

31.7 

30.8 

31.0 

31.2 

22.9 

23.8 

29.4 

28.9 

29.4 

29.7 

22.5 

22.0 

29.3 

28.3 

46.4 

43.8 

29.1 

29.0 

25.9 

25.7 

27.2 

28.1 

29.6 

296 

28.4 

28.2 

27.5 

275 

•  Manufacturers  or  importers  of  fewer  ttian  1 ,000  passenger  cars  annually  are  not  Itsted. 

Note:  Some  MY  1993  CAFE  values  differ  from  those  used  in  the  Eighteenth  Annual  Report  to  the  Congress  due  to  the  use  of  final  EPA  cal- 
culations. 
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Table  11-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer 

[Model  years  1993  and  1994) 


Mamjfacturer 


Captive  Import: 
Chrysler  Imports 

Others: 

Chrysler _.^ 

Ford 


GM 

'    "               ^  "■" " »»»j— 

Isuzu   

'*     '  " — ••• .««*.« 

Mazda  

""* " " •**• 

Mitsubtshi 

Nissan „ „_ 

" - - ^.-.«. 

PAS 

' '" -.i..»..t-a*»»                          .„_. 

Land  Rover 

Sut>aru  _ „... 

Suzuki  

'  " ■"  '^                          *'^      '          —       ■■-." 

Toyota _., 

UMC 

~ " —.«.. 

VW „ " ~ 

Total  fleet  average  

Fuel  economy  standard 


Model  year  cafe 

(mpg) 


Comtjined 


1993 


24.3 

21.2 
20.9 
19.8 
21.8 
23.6 
21.3 
23.7 
18.5 
15.5 
29.1 
28.9 
22.3 
18.8 
2i.O 


20.9 
20.4 


1994 


20.5 
20.8 
19.9 
20.8 
212 
22.0 
22.5 

16.4 
29.6 
28.5 
22.0 
18.5 
21.0 


20.6 
20.5 


Note:  Some  MY  1993  CAFE  values  d»Wer  from  those  used  in  the  Eighteenth  Annual  Report  to  the  Congress  due  to  the  use  of  final  EPA  cal- 
culations. 

Fleet  average  fuel  economy  for  all  MY  1994 
pa.ssenger  cars  combined  and  for  all  light 
trucks  combined  exceeded  the  levels  of  the 
MY  1994  standards. 

BILLING  COOC  4910-Sa-«I 


In  MY  1994,  the  fleet  average  fuel  economy 
for  imported  passenger  cars  remained  at  the 
MY  1993  CAFE  level.  Import  CAFE  was  29.6 
mpg  in  MY  1994.  Eleven  of  the  19  imported 
car  manufacturers  decreased  their  CAFE 
values  between  MYs  1993  and  1994, 
including  5  of  the  9  Asian  importers.  Figure 
II-l  illustrates  the  changes  in  total  new 
passenger  car  fleet  CAFE  from  MY  1978  to 
MY  1994. 


The  total  light  truck  fleet  CAFE  decreased 
0.3  mpg  below  the  MY  1993  CAFE  level  of 
20.9  mpg.  Figure  II-2  illustrates  the  trends  in 
total  fleet  CAFE  from  MY  1979  to  MY  1994 
for  light  trucks. 

A  number  of  passenger  car  and  a  few  light 
truck  manufacturers  are  projected  to  fail  to 
achieve  the  levels  of  the  MY  1994  CAFE 
standards.  However,  NHTSA  is  not  yet  able 
to  determine  which  of  these  manufacturers 
may  be  liable  for  civil  penalties  for 


noncompliance.  Some  MY  1994  CAFE  values 
may  change  when  final  figures  are  provided 
to  NHTSA  by  EPA.  in  mid-1995.  In  addition, 
several  manufacturers  are  not  expected  to 
pay  civil  peoajties  because  the  credits  they 
earned  by  exceeding  the  fuel  economy 
standards  in  earlier  years  offset  later 
shortfalls.  Other  manufacturers  may  file 
carryback  plans  to  demonstrate  that  they    ■  •- 
anticipate  earning  credits  in  future  model 
years  to  offset  current  deficits. 
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Isuzu  terminated  sales  of  its  paxxcngpr  cars 
in  the  United  Slates  after  MY  1993;  however, 
the  manufacturer  continues  to  seU  its  light 
trucks.  Isuzu  accumulated  sul>stantial  CAFE 
cradits  during  its  i:i-year  marketing  span  of 
its  passenger  cars  in  the  United  Statm,  hut 
these  vehicles  sales  reached  such  •  low  level 
that  it  apparently  decidfKi  it  was 
economically  infeasiblc  for  their  passenger 
cars  to  remain. 

The  characteristics  of  the  MY  1994 
passenger  car  fleet  reflect  a  continuing  trend 
toward  incroascd  consumer  demand  for 
higher  performance  cars.  (5>«e  Table  11-3.) 
From  MY  1993  to  MY  1994,  horsepoww/lOO 
pounds,  a  nteasura  of  vehicle  pcrfomiauce. 
increased  from  4.56  to  4.79  for  donteslK. 
passenger  cars.  However,  it  decreased 
slightly  from  4  72  to  4.71  for  imported- 
passenger  cars.  .Tbe  total  fleet  average  for 
passenger  cars  increased  from  4  62  in  MY 
1993  to  4.76  horsepQw«r/100  pounds  in  MY 


1994.  the  highest  level  in  the  38  years  for 
whii  h  the  agent  y  has  data.  (>unpared  to  MY 
1993.  the  average  curb  weight  for  MY  1994 
increased  52  p<junds  for  the  domcstt<:  fleet 
and  23  pounds  for  the  imported  fla«t  Tba 

-total  new  passenger  car  flet;t  is  4 1  pounds 
heavier  than  it  was  in  MY  199J.  primarily 
because  of  the  larger  share  held  by  the 
domestic  fleet.  Average  engine  displacement 
increased  from  184  to  188  cubic  inches  for 
domestic  passenger  cars  and  1 36  to  1 37  cubic 
inches  for  imported  passenger  cars. 

The  0.5  mpg  fuel  economy  reduction  for 
the  MY  1994  aomestic  passenger  car  flet't 
may  be  attributed  to  increases  in  performance 

jod  average  curb  weight  Some  of  the  weight 
increas*;  n^flects  increased  applications  of 
safety  features  such  as  airbags,  improved  side 
impact  protection,  and  antilock  braking 
.systems. 

The  size  class  breakdown  shows  an 
increased  trend  towards  subcompact. 


compact,  and  large  passenger  cars  and  .i 
de<.nMM>  in  tvv<)-s<!alfr.  minicompoct.  and 
midsize  passenger  cars  for  the  overall  flw;! 
The  domestic  fleet  shift  is  from  midsize 
passenger  cars  to  subcompact.  compact,  and 
large  passenger  r  ars.  The  shift  of  imported 
cars  to  compart  size  is  particularly 
prrjnouncTd;  compact  cars  increased  to  41.i> 
percent  of  the  imported  fleet  in  MY  1994 
from  lust  36.6  pen.ent  in  MY  1993.  The 
imported  share  of  the  passenger  car  miirk<rl    • 
declined  slightly  in  MY  1994.  However,  for 
the  fifth  consecutive  year,  impj)rts  exctjedeJ 
40  percent  of  the  new  passenger  car  fleet.    . 

The  domestic  fleet  had  a  dramaticdecrease 
in  shan;  of  turbo<:harged  and  supercharged 
engines.  Diesel  engines  declineil  in  share 
after  a  small  increase  in  MY  1993.  Diesel 
engines  were  offered  only  on  certain 
Mert:edes  models  during  MY  1994. 


Table  11-3.— Passenger  Car  Fleet  CnAflACTERiSTtcs  for  MYs  1993  and  1994 


CharactenstKS 


Fleet  average  fcjel  ecorxjmy,  mpg  _.. 

Fleet  average  curb  weigtu.  Iba 

Fleet  average  engtne  disptecemem,  cu.  in.  ..._ — 

Fleet  average  horsepower/vMighi  ratK>.  hp/lOO  lt>s 

Percent  o)  fleet  

Segmentalion  by  EPA  sue  class.  Percent: 

Two-seater 

MtrHcompact _ _._ 

Subcompact' —^ ^ — » 

Compact'  _ .— ~ 

Mid-size* _ _ 

Large'  .™ 

Percent  diesel  er>gines  _ 

Percent  turbo  or  supercharged  engines^ 

-     Percent  fuel  injection  _ ~ „ _ 

Percent  Iront-wheel  drive  '.'~ 

Percent  automatic  transmissions  ._ » 

Percent  automatic  transmissions  vtiih  lockup  dutches 

Percent  automatic  transmissions  with  loiir  or  more  iorward  speeds 


Total  fleet 


1993 


28.4 
2971 

164 
4.62 

100 

1.4 

1.0 

23.a 

33.7 

29.4 

11.5 

0.04 

1.1 

100 

M.4 

79.9 

93.1 

77.2 


1994 


28.2 
3012 

167 
4.76 

100 

1.2 

.   0.3 

23.4 

360 

25.6 

136 

001 

0.9 

100 

83.9 

81  7 

94.9 

84.7 


Domestic  fleet 


1993 


27.8 
3046 
184 
4.56 
594 

0.5 

0.0. 

14:4 

31.7 

378 

15.6 

0.0 

0.5 

100 

86.0 

874 

933 

69.2 


1994 


273 

3098 

188 

479 

59.8 

05 

0.0 

17.0 

32.2 

31  2 

191 

00 

04 

100 

836 

87.8 

948 

798 


Imported  Heel 


1993 


296 
2861 
136 
472 
406 

28 
24 

35  4 

36  6 
172 

56 

0.9 

1  9 

100 

82~1 

69  1 

92.6 

91.9 


1994 


296 
2884 
137 
4.71 
40.2 

2  1 

07 
32  8 
41  6 
173 

56 
0.02 

1  7 
'100 
84  4 
72  6 
95  0 
924 


'  Includes  associated  station  wagons. 


Passenger  car  fleet  average  characteristics 
have  changed  significantly  since  MY  1978 
(the  first  year  of  fuel  economy  stand.ird»). 
After  substantial  initial  weight  loss  (from  MY 
1978  to  MY  1982,  the  average  passenger  car 
fleet  curb  weight  decreased  from  3.349  to 
2.808  pounds),  the  passenger  car  fleet  average 
curb  weight  stabilized  around  2.800  pounds 
from  MY  1982  to  MY  1987,  but  has  risen  to 
approximately  3,000  fwiunds  since  then. 
Table  11—4  shows  that  the  MY  1994  pas,senger 
tar  fleet  has  Deiirly  equal  inferior  volume  and 


higher  performance,  but  with  over  40  percent 
better  fuel  economy  than  the  MY  1978  fleet. 
(.See  Figure  11-3) 

The  chara<;teristics  of  the  MY  1994  light 
truck  fleet  are  shown  in  Table  11-5.  Since 
light  truck  manufacturers  arc  not  required  the 
divide  their  fleets  into  domestic  and  import 
fleets  based  on  the  75-pejt:ent  domestic 
content  threshold  used  for  passenger  car 
fleets,  the  domestic  and  imported  fleet 
characteristics  in  Table  11-5  are  estimated, 
based  mainly  on  manufocttirer  n.tme.  The 


agency  ussiini<-d  lliat  all  produc  ts  of  fi)r«!i)>ii- 
based  manufac.turers  would  not  meet  the 
domestic  content  threshold,  whether  they 
were  assembled  in  the  United  .Slates  of 
(^nadu.  or  in  another  country  The  exception 
to  this  is  the  assumption  that  the  impiirt- 
badged  products  of  a  domestic 
manufacturer's  assembly  plant  wen- 
■"domestii  ■■  (Mazda  N.iv.iJD.md  pickup  mid 
Nissan  (Juest) 
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1978  ... 

1979  ... 
1980... 

1981  ... 

1982  ... 

1983  ... 

1984  ... 

1985  ... 

1986  ... 

1987  ... 

1988  ... 

1989  ... 

1990  ... 

1991  .... 

1992  .... 

1993  .... 

1994  .... 
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Table  11-4.— New  Passenger  Car  Fleet  Average  CHARACTERtSTics 

[Model  years  1978-1993) 


Model  year 


Fuel  ecofv 
omy  (mpg) 


19.9 
20.3 
243 
25.9 
26.6 
26.4 
26u9 
27.6 
28.2 
2a5 
28.8 
284 
28.0 
283 
27,8 
2a4 
28.2 


Curt)  weigM 

(to) 


3349 
3180 
2867 
2883 
2808 
2908 
2878 
2867 
2821 
2805 
2831 
2879 
2908 
2934 
3007 
2971 
3012 


Inlenor 
space 
(cu.  n.) 


112 
110 
105 
108 
107 
109 
108 
108 
106 
109 
107 
109 
108 
108 
108 
109 
108 


Engine  size 
(cu.  m.) 


260 
238 
187 
182 
173 
182 
178 
177 
169 
162 
161 
163 
163 
164 
169 
164 
167 


Hosrepower/ 

weight 
(h(VlOO  lb.) 


368 
3.72 
351 
3.43 
3.47 
3.57 
3.66 
3.84 
3.89 
3.98 
4.11 
A2A 
4.53 
4.42 
4.56 
4.62 
4.76 


Table  11-5.— Light  Truck  Fleet  Characteristics  for  MYs  1993  and  1994 


Characteristics 


"^leet  average  fuel  economy,  mpg 

Fleet  average  equivalent  tesi  weigW.  lbs 

Fleet  average  engine  displacement,  cu.  m  _ 

Fleet  average  horsepower/vweight  ratio,  hp/lOO  lbs  

Percent  ol  Heet  

Segmentation  by  type,  percent: 
Passenger  van: 

Compact 

Large _ _ - 

Cargo  van: 

Compact 

Large - 

Small  picfcup' .• _ _ 

Large  pickup' _ 

Special  purpose 

Percent  diesel  engines 

Percent  tuel  injection  _ _ 

Percent  autonnatic  transmissions  

Percent  automatic  transmissions  with  lockup  ckjtches 

Percent  autontuitic  transmissions  with  lour  forward  speedB 
Percent  4-wheel  drive  -.. 


Total  fleet 


1993 


20.9 

4,201 

237 

3.89 

100 


23.6 
0.3 

1.4 
4.7 
7.9 
34.3 
27.8 
007 
99.0 
76.2 
986 
90.5 
33.7 


1994 


20.6 
4.274 

243 
386 

100 


17.0 
05 

1.5 
4.7 
6.2 
40.0 
300 
0.30 
99.7 
773 
98  3 
92.1 
36.1 


Domestic  fleet 


1993 


20.6 
4.284 
249 
397 
85  1 


25.8 
0.4 

1.6 

5.6 

6.6 

334 

26.7 

0.09 

100 

82.5 

99.1 

89.9 

323 


1994 


20.4 
4.340 
256 
3.89 
87.0 


1&6 
0.6 

1.7 

5.4 

53 

40.5 

27.8 

0.30 

100 

82.5 

98.5 

91.6 

34.1 


Imported  fleet 


1993 


22.7 
3.727 

167 
3.47 
14.9 


11.1 


15.2 
398 
339 

93.0 
39.9 
92.3 
97.1 
41  2 


1994 


22.0 

3.832 

165 

365 

130 


63 


*  iTKiuding  cab  chassis. 


THr  jivewKC  twt  wtNghl  of  tht>  tul.il  li^ht 
rriiLk  flc«;t  increased  by  73  pounds  over  thiii 
for  MY  19M.  Increased  popularity  of  l.irne 
pickup.s.  special  purpose  vehicles,  hedvier. 
jiid  higher  performance  trucks  contrihiitnd  to 
4.0.S  mpg  fleet  fuel  economy  decline  for  MY 
19«)4.  offsetlinK  the  sm.-fll  increase  in  the  ase 
of  hiel  in|ei;tion  and  automatic  transmissions 
with  four  forward  speeds.  Diesel  engine 
usitj^i;  iiu.reased  in  Ii){ht  truck  to  0.;iO  perc  ent 
ill  MY  19<»4  from  0.07  percent  in  MY  19M.1 
Th«'  inipf>rU'd  share  of  the  MY  1994  light 
truck  fifwt  decrei»setl  to  13.0  p«it:ent.  1.9 
p<Trent  lowt:r  than  MY  1993  and  thn-  (mv««si 
share  since  light  truck  fuel  efonomy 
standards  were  established. 

During  MYs  1980  through  1994.  CAFK 
teviits  for  ligl)t  trucks  in  the  0-8.500  |miuimIs 
l^oss  vehicle  weight  ftlVVV)  j.l.rss  increase«L 


beginning  at  1H.5  mpg  in  MY  1980  ami 
reaching  21.7  mpg  in  MY  1987  befon? 
dropping  to  lower  values  in  MY  1988 
through  MY  1994,  as  average  weight,  engine 
size,  and  performance  increased.  During 
these  years,  light  truck  pro<luction  increased 
from  1.9  million  in  .MY  1980  to  4.7  million 
in  MY  1994.  Light  tnu  ks  comprisiMl  40 
percent  of  the  total  light  duty  vchicie  fleet 
production  in  MY  1994.  more  than  doXible  its 
share  in  MY  1980. 

Figure  11—4  illustratt^  that  the  light  duty 
fleet  ([Mssenger  cars  and  light  tru(  ks 
together)  averoge  fuel  economy  steadily 
increased  to  MY  1987.  but  suteoquently  has 
been  below  the  MY  1987  level.  (Sec  Table  II- 
6).  Light  true  k  average  fuel  economy 
declined,  but  the  passenger  car  average  fwA 
economy  remained  relatively  cnn.stant  for 


MYs  1987-19W.  Thus,  the  overall  declim- 
illustrates  the  growing  influence  of  light 
trucks  in  the  light  duty  fleet. 

While  both  passenger  car  and  light  truck 
fleet  fuel  economics  decreased  from  MY  1993 
to  MY  1994  by  0.2  mpg  and  0.3  mpg. 
rrs|ie<, lively,  the  total  fleet  fuel  economy  lor 
MY  1994  deceased  O.i  mpg  over  the  MY 
1993  level  (25.1  mpg  for  MY  1993  and  24  i> 
mpg  for  MY  1994).  This  is  attributed  to 
increased  sales  of  light  trucks,  since  the  total 
light  truck  fleet  hiel  economy  is  far  les.s  than 
that  of  passenger  rars.  The  shift  to  light 
trucks  for  general  transportation  is  an 
important  trend  in  consumers'  preference 
and  has  a  signifiiant  fleet  fuel  consumption 
effect 

Domestic  and  imported  passcngi^r  car  fle^it 
average  fuel  rM.onomics  have  improved  sirwe 
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MY  1978.  although  the  increase  is  far  more 
dramatic  for  the  domestic  fleet.  In  MY  1994, 
the  domestic  passenger  car  fleet  average  fuel 
economy  decreased  from  the  prior  year  to 
27.3  mpg,  and  imported  passenger  car  fleet 
average  fuel  economy  remained  at  29.6  mpg 
Compared  to  .MY  1978.  this  reflects  an 
increase  gf  8.6  mpg  for  domestic  cars.  For 
imported  cars,  the  MY  1994  average  fuel 
economy  is  only  2.3  mpg  higher  than  that  ot 
MY  1978. 

BILLING  CODE  4910-5»-M 
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Table  H-6.— Domestic  and  Imported  Passenger  Car  and  Light  Truck  Fuel  Eco^»OMY  Averages  for  Model 

Years  1978-1994 

(InMPGl 


' 

Domestic 

Imported 

Total 
fleet 

Model  year 

Car 

Light 
truck 

Com- 
bined 

Car 

Light 
truck 

Com- 
bined 

1978  „ 

187 
19.3 
22.6 
242 
25.0 
24.4 
255 
26.3 
269 
27  0 
27  4 
27.2 
26.9 
27J 
270 
27.8 
273 

17.7 
T6.8 
18.3 
19.2 
196 
t9.3 
19.6 
20.0 
20.5 
20.6 
20.4 
20.3 
20.9 
20.5 
20.6 
20.4 

19.1 
21.4 
22.9 
23.5 
23.0 
23.6 
24.0 
24.4 
24.6 
24.5 
24.2 
23.9 
24.4 
23.8 
242 
235 

27.3 
261 
29.6 
31.5 
31.1 
324 
32  0 
31.5 
31  6 
31.2 
31.5 
308 
299 
30.0 
29.1 
29.6 
29.6 

20.8 
243 
27.4 
27.0 
271 
26.7 
26.5 
25.9 
25.2 
24.5 
235 
230 
23.0 
22.6 
227 
220 

255 
28.6 
307 
30.4 
31  5 
30.6 
30.3 
29  8 
29  6 
30.0 
292 
285 
28.4 
27.8 
28  0 
27.8 

1979 

T980  _ 

1981 :. 

1982  

20  1 

23  1 

24  6 
250 

24  8 
250 
25.4 
25.9 
26.2 
26.0 

25  6 
25  4 
25.6 
?5.0 
25  1 
24  6 

1983 

1984  

1985  „ „ „.. 

1986  „ 

1987 : 

1988  : „ 

1989 

1990  

1991  „ „ 

1992  _..    .. 

1993 „ 

1994  

Since  MY  1980.  the  total  light  truck  ne»H 
average  fuel  economy  and  the  average  for 
donoestic  manufacturers  have  improved. 
However,  the  imported  light  truck  average 
fuel  economy  has  decreased  signiHcantty 
The  domestic  manufacturers  continued  to 
dominate  the  light  truck  market  Domestic 
light  tiuclcs  comprised  87.0  percent  of  the 
total  light  truck  fleet.  For  MY  1994.  the 
domestic  light  truck  fleet  has  an  average  fuel 
economy  1.6  mpg  lower  than  the  imported 
light  truck  fleet.  The  imported  light  truck 
fleet  fiiel  economy  improved  substantially  up 
to  MY  1981.  but  has  been  declining  steadily 
since  then.  For  MY  1994.  the  imported  light 
truck  flent  fuel  ecorwmv  decTea.sed  0  7  mpg 
below  MY  1993  to  22.0  mpg. 

The  gap  between  the  average  CAFE.s  of  the 
imported  and  domestic  manufacturers  is 
smaller  than  in  earlier  years  as  domestir 
manufacturers  maintain  relatively  stable 
(lAFE  values  while  the  import  manufacturers 
move  to  larger,  higher  performance  vehicles 
and  more  4-wheel  drive  light  trur.k.s. 

Section  III:  1994  Activities 

A.  Passenger  Car  CAFE  Standards 

The  following  synopsis  describes  recent 
litigation  challenging  NH  r.S.^  actions  under 
the  CAFE  program. 

Competitive  Enterprise  Institute  v  MHTSA. 
O.CCir..  No.  93-1210 

This  case  challenges  NHTSA's  January  IS. 
1993.  decision  (D.C  Circuit's  remand  in  Case 
No.  89-1422)  to  again  terminate  the 
rulemaking  it  commenced  to  consider 
amending  the  MY  1990  passenger  car  CAFE 
standard.  The  petition  for  review  was  filed 
on  March  15, 1993.  Briefs  were  filed  between 
February  and  April  1994.  and  oral  argument 
was  held  on  May  16. 1994.  To  date,  the  Court 
has  not  issued  a  decisioru 

B.  Light  Truck  CAFE  Standards 

NHTSA  published  a  On&l  rule  estabti:>biiig 
the  MYs  1996  and  1997  light  truck  fuel 
economy  standards  on  .April  6. 1994.  (59  FR 


16312)  The  agenrv  set  a  combineil  star»dard 
of  20  7  mpg  for  MYs  1996  and  1997 

In  the  finnl  rule  for  MYs  1996  and  1997 
light  trucks,  the  agency  determined  that  CM 
is  the  "least  capable"  manufecturer  with  a 
combined  fuel  economy  capability  of  20.7 
mpg.  The  agency  concluded  upon  balancing 
the  relevant  statutory  factors,  that  the 
relatively  small  and  uncertain  energy  savings 
that  would  be  associated  with  setting  a 
standard  above  GM's  capability  would  not 
justifj'  the  economic  harm  to  the  company 
and  the  economy  as  a  whole.  The  agency 
projected  that  CM  could  not  achieve  a 
combined  fuel  economy  level  higher  than 
20.7  mpg  for  MYs  1966  and  1997.  In  contrast. 
NHTSA  cronchideti  that  Chr\-sler  and  Ford 
can  achieve  CAFE  levels  somewhat  above 
20  7  mpg. 

The  agency  selected  20.7  mpg  for  MYs 
1996  and  1P97  as  the  final  combined 
standards  because  these  values  balance  the 
potentially  serious  adverse  economic 
consequences  associated  with  market  and 
technological  risks  for  GM  to  hrrther  increase 
its  fuel  economy  levels.  Since  CM  pkroduces 
more  than  30  percent  of  all  light  trucks  that 
are  subject  to  the  fuel  economy  standards,  its 
capability  significantly  affects  the  indu.strj's 
capi<bility  and.  therefore,  the  level  of  the 
standard. 

The  agency  issued  an  advance  notice  of 
proposed  rulemaking  for  Light  Truck  .Average 
Fuel  Economy  Standards  for  MYs  1998-2006 
(.59  FR  16324:  April  6,  1994).  The  agency 
sought  inficinnation  that  would  help  to  assess 
the  extent  to  which  manu£acturers  can 
improve  light  truck  fuel  economy,  the 
benefits  and  costs  to  consumers  of  improved 
fuel  economy,  the  benefits  to  the  Nation  of 
nducing  fuel  consumption,  and  the  number 
of  model  years  that  should  he  covered  by  the 
proposal. 

C  Low  Vokuae  Peiilioas 

Article  49  U.S.C  32902  (d)  pruvid«ek  that  a 
low  volume  manufacturer  of  pa&seoger  cars 
may  bi>  exempted  from  ttie  generally 


applicable  passenger  car  fuel  er  orKjmv 
standards  if  these  stand<irds  are  more 
stringent  than  the  maximum  teasthle  avt-rat^f 
fuel  economy  for  that  ir.amifa<1urpr  af>d  if 
NHTSA  establishes  an  alternative  sfandard 
for  fh»t  manufacturer  at  its  maximum  f«»sihl» 
level.  A  low  \-oliime  manufacturer  rs  on»»  thai 
manufacturfrd  fewer  than  10.000  passenger 
cars  worldwide,  in  the  model  year  for  whicfi 
the  exemption  is  sought  (the  affected  model 
year)  and  in  the  second  model  vear  pnnetling 
that  model  year 

The  agency  acted  f)n  two  low  volume 
petitions  in  1994,  which  were  Tiled  by 
Bugatti  International  Holding.  SA  (EUigatti 
International)  and  McdNet.  Inc. 

Bugatti  International  filed  a  joint  low 
volume  petition  for  Bugatti  and  Lotus  high 
performance  whicles.  Bugatti  International 
requested  alternative  standards  for  its 
passenger  cars  tor  MYs  1494.  la^.Sand  19y«. 
Another  petitioner.  MedNet.  Inc  .  rcqiif-stdd 
an  alternjtive  standard  for  its  nt.ently 
acquired  Dutcher  PTV  vehicles  for  MYs  I'ms 
1996,  an.i  1997.  NHTSA  is  n^view  ing  thf>so 
petitions  and  will  nvjpond  in  early  19«''.. 

D.  Enforcement 

Artii  le  49  I  .S  Q  23912  (b)  imposes  a  iiul 
penalty  for  S5  for  each  tenth  of  a  mpg  by 
which  a  manufacturers  CAFE  level  falls 
short  of  the  standard,  multiplied  by  the  total 
number  of  passenger  automobiles  or  light 
trucks  produced  by  the  manufacture  in  that 
model  year.  (>redits  that  were  earned  for 
exceeding  the  standard  in  any  ot  the  thn-r 
modfrl  years  immediately  prior  to  or 
subsc'iucrnt  to  the  model  %ears  in  question 
cAn  l»e  used  to  f>ffsipl  the  peaaltv 

With  compietioo  by  EPA  of  final  CAFE 
aintptil4tM>os  toe  MY  199.1  for  most 
passiriiger  car  fleets,  the  ageiu:y  initiated 
appntpriate  enfiircement  actiiwts  for 
ni.Tnofacturers  that  did  not  mi-et  the  CAFE 
standard. 

Tj»f»le  111-1  shows  the  ni»».t  nHJHH  CAFE 
fini!s  paid  by  mi<niitactiir  jrs. 
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Table  lll-l.— Cafe  Fines  Collected  During  Fiscal  Year  1994 


Model  year  and  manutacturer 


1991: 


Land  Rover  ..~.. 

Sterling 

Porsche 


Fiat  (revised) 


1992: 

Land  Rover  .... 

Porsche 

Votvo 

BMW  

Vector  ....„ 

Fiat  (revised)* 


1993: 


Volvo  . 

Fiat  

Panoz 
Vector 


•  Fiat  was  refunded  $2,250  after  revised  calculation  of  its  CAFE. 


Amount  fined 


5520,520 
254,840 

1.871.470 
416.385 


607.620 

781 .575 

5,361.515' 

12.888.750 

1.740 

(2,250) 


5,764,800 

194.220 

3.080 

870 


Date  paid 


10/93 
^2J93 
02/94 
08/94 


10/93 
02/94 
04/94 
05/94 
05/94 
08/94 


06/94 
07/94 
07/94 
07/94 


E.  Partnership  for  a  New  Generation  of 
Vehkies  (PNGV) 

At  a  White  House  ceremony  on  September 
29, 1993,  President  Clinton  and  Vice 
Pretident  Gore,  together  with  the  Chief 
Executive  Officers  of  Chrysler,  Ford,  and 
General  Motors,  formally  announced  the 
Partnership  for  a  New  Generation  of  Vehicles 
(PNGV).  PNGV  (previously  known  as  the 
"Clean  Car  Initiative")  is  a  histodc  new 
partnership  between  the  United  States 
Government  and  the  U.S.  Council  for 
Automotive  Research  (USCAR)  which 
represents  Chrysler.  Ford,  and  General 
Motors.  It  is  aimed  at  strengthening  U.S. 
competitiveness  by  developing  technologies 
for  a  new  generation  of  vehicles. 

PNGV  focuses  its  research  and 
development  toward  attaining  three 
interrelated  goals: 

•  Improve  the  productivity  of  the  U.S. 
manufacturing  base  by  significantly 


upgrading  U.S.  manufacturing  technology, 
including  the  adoption  of  agile,  flexible 
manufacturing  and  the  reduction  of  cost  and 
lead  time,  while  reducing  the  environmental 
impact  and  improving  quality. 

•  Pursue  advances  in  vehicles  that  can 
lead  to  improvements  in  fuel  efficiency  and 
emissions  of  standard  vehicle  designs,  while 
pursuing  safety  advances  to  maintain  safety 
performance.  Research  will  focus  on 
technologies  that  reduce  the  demand  for 
energy  from  the  engine  and  the  drive  train. 

•  Within  a  decade,  achieve  automotive 
fuel  efficiency  improvements  up  to  three 
times  that  of  the  average  1994  Chrysler 
Concorde/Ford  Taurus/Chevrolet  Lumina 
with  equivalent  performance,  size,  and 
utility,  and  with  customer  purchase  price 
comparable  to  today's  sedans  adjusted  for 
economics,  while  also  meeting  all  current 
and  future  safety  and  emissions 


requirements,  and  preserving  in-use  safety 
compared  to  the  target  cars. 

The  development  of  energy  efficient,  low 
emission  vehicles  is  economically  and 
environmentally  critical.  From  an  economic 
level,  the  introduction  of  a  new  generation  of 
vehicles  will  preserve  American  jobs  and 
improve  the  Nation's  competitiveness.  From 
an  environmental  level,  a  new  generation  of 
fuel  efficient  vehicles  will  produce  less 
carbon  dioxide  (greenhouse  gas  emissions) 
and  decrease  American  dependency  on 
imported  oil. 

The  following  timetable  illustrates 
probable  goals  the  PNGV  expects  to 
achieve  within  five  to  ten  years.  PNGV 
anticipates  a  concept  vehicle  by  year 
2000  and  a  prototype  vehicle  by  year 
2005. 

BILLINO  CODE  4«10-«»-M 
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2005 
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ifftct«nt  Air  condttioAinf  tv«t«Mg 
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BILUNO  COOC  4S40-M-C 

NHTSA's  PNGV  Role 

NHTSA's  role  in  the  PNGV  initiative 
is  to  provide  technical  support  to  ensure 
that  the  selected  PNGV  vehicles  meet 
existing  and  anticipated  safety 
standards  and  to  insure  in-use  safety 
equivalent  to  today's  mid-size  passenger 
cars.  NHTSA  will  also  ensure  that  the 


overall  safety  of  the  PNGV  vehicles  is 
not  compromised. 
NHTSA  technical  support  includes: 

•  Develop  advanced  computer 
models  of  the  PNGV  platforms  and 
selected  vehicles  which  represent  the 
fleet  in  order  to  evaluate  the 
crashworthiness  of  conceptual  designs 
and  their  safety  compatibility  with 
contemporary  vehicles. 


•  Conduct  and  evaluate  research  of 
light  weight  materials  such  as  advanced 
composites  and  develop  new,  unique 
material  models  for  usage  in  the  finite 
element  model  work. 

•  Provide  require  PNGV 
transportation  infrastructure  analyses. 

•  Provide  peer  review  study  of  PNGV 
programs,  including  conceptual  designs. 


the  MYs  1996  and  1997  light  truck  fuel 
economy  standards  on  April  6. 1994,  (59  FR 


low  volume  manufacturer  ui  pa&»eager  cars 
may  !>»>  exempt«d  irorn  the  generally 


TaWp  IH-\  shf»ws  Ihr  ri«.l  nnaHji  CAFE 
fintrs  (»»ii<l  l»y  mi»niita»:tur  ;rs. 
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F.  Advisory  Committee  on  Personal 
Motor  Vehicle  Greenhouse  Gas 
Reductions 

As  part  df  the  Administration's 
"Climate  Change  Action  Plan,"  the 
White  House  formed  an  advisory' 
committee  to  develop  recommendations 
to  reduce  greenhouse  gas  emissions  by 
light  vehicles  to  the  year  1990  level.  The 
committee  is  comprised  of  a  number  of 
stakeholders,  including  environmental 
and  public  interest  groups,  automotive 
manufacturers,  fuel  suppliers,  vehicle 
users,  and  representatives  of  state  and 
local  governments. 

The  goal  of  the  committee  is  to 
develop  policy  options  that  will  cost- 
effectively  reduce  greenhouse  gas 
emissions  from  the  use  of  light  vehicles 
(cars  and  light  trucks)  to  the  1990  level 
by  years  2005.  2015.  and  2025. 

Policy  options  being  considered 
encompass  vehicle-miles-traveled 
(VMT)  reductions,  efficiency 
enhancement,  and  alternative  fuels. 
These  policies  include: 

•  Vehicle  technologies. 

•  Fuels  with  lower  carbon  content. 

•  Vehicle-based  regulatory  strategies 
such  as  CAFE. 

•  Vehicle  taxes  and/or  rebates. 

•  Market-based  actions  to  reduce 
VMT  (fuel  taxes,  congestion  pricing,  and 
pay-at-the-pump  insurance). 

•  Others  approaches  (e.g.,  changed 
land-use  patterns,  increased  mass 
transit,  telecommuting,  Intelligent 
Vehicle-Highway  Systems  (IVHS).  and 
increased  carpooling). 

The  advisory  group  has  conducted 
four  meetings:  September  28-29. 
October  19-20.  November  14-15,  and 
December  15-16.  1994.  This  project  will 
run  for  approximately  one  year,  and  it 
is  expected  to  contribute  to  a  broad- 
based  approach  by  the  Administration 
to  address  light  vehicle  greenhouse  gas 
emissions. 

G.  General  Agreement  on  Tariffs  and 
Trade  (GATT)  Decision 

On  September  30,  1994,  a  ruling  by  a 
panel  under  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  upheld  key 
provisions  of  the  United  States  CAFE 
law.  as  well  as  the  "gas  guzzler"  tax  and 
luxury  tax.  The  panel  rejected  a 
challenge  under  GATT  by  the  European 
Union  (EU)  which  alleged  that  the  CAFE 
requirements,  the  gas  guzzler  tax,  and 
the  luxury  tax  discriminated  against 
cars  manufactured  by  Mercedes.  BMW 
and  other  European  luxury  auto 
manufacturers.  Those  manufacturers 
have  paid  a  large  share  of  penalties  and 
taxes  under  these  laws.  The  panel 
agreed  witli  EU  complaints  on  one 
technical  issue — the  CAFE  accounting 


rules  that  establish  separate  "domestic" 
and  "import"  fleets  for  determining 
overall  fuel  economy.  Because  these 
rules  do  not  have  any  actual  economic 
impact  on  EU  auto  manufacturers,  and 
therefore  no  trade  damage  results  from 
this  requirement,  U.S.  Trade 
Representative  Michael  Kantor  stated 
that  the  United- States  does  not  intend 
to  make  any  changes  in  the  CAFE  rules. 

Section  IV:  Use  of  Advanced 
Technology 

This  section  fulfills  the  statutory 
requirement  of  Section  305  of  Title  III  of 
the  Department  of  Energy  Act  of  1978 
(Pub.  L.  95-233),  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  Congress  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 
vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models,  the  application  of  materials  to 
save  weight,  and  the  advances  in 
electronic  technology  which  improved 
fuel  economy  in  MY  1994. 

A.  New  Models 

The  domestic  automakers  introduced 
and  replaced  several  completely  new 
cars  models  and,  in  addition, 
introduced  updates  and  redesigns  of 
many  previous  passenger  car  models. 
Chrysler  introduced  the  New  Yorker 
and  the  Chrysler  LHS,  two  all-new 
luxury  sedans,  with  an  average  fuel 
economy  of  22  mpg  each  for  MY  1994. 
Ford  redesigned  the  Mustang,  the  first 
major  redesign  since  MY  1979.  The  car 
is  4.1  inches  longer  and  200  pounds 
heavier  than  the  model  it  replaced,  and 
already  meets  some  Federal  rules  of  the 
newly  issued  emissions  and  safety 
standards  which  are  being  phased  in  for 
future  years.  Ford  also  redesigned  the 
Lincoln  Continental  to  include  a 
rounded  grille,  suspension 
modifications,  and  a  smaller  bumper. 
The  fuel  economy  of  that  model  has 
improved  1  mpg  for  city  driving. 
General  Motors  (GM)  introduced  two 
all-new  vehicles,  the  Cadillac  De  Ville 
and  the  Cadillac  De  Ville  Concours  for 
MY  1994.  The  De  Ville  has  a  4.9  liter  (L) 
V-8  engine,  a  new  automatic 
transmission,  speed  sensitive 
suspension  and  steering.  The  upscale 
Concours  gets  the  270-hp  4.6  L  double- 
overhead  cam  (DOHC)  Northstar  V-8 
engine  and  the  electronically  controlled 
4T80-E  transmission.  Both  models  have 
an  average  fuel  economy  of  21  mpg. 

Automobile  importers  also  introduced 
a  variety  of  new  passenger  cars  and 
updates  of  their  previous  models  for  MY 
1994.  The  BMW  325i  convertible  is 
powered  by  a  2.5  L  DOHC  1-6  engine 
and  a  5-speed  manual  transmission  and 


has  improved  its  average  fuel  economy 
over  last  year's  model  by  3  mpg.  The  5- 
series  has  three  new  models  for  MY 
1994,  the  530i  sedan.  Touring  wagon 
and  540i  sedan,  all  pyowered  with  a  V- 
8  engine.  The  average  fuel  economy  of 
the  530i  and  the  540i  is  19.5  mpg  and 
the  Touring  wagon  is  21.5  mpg.  The 
535i  model  has  been  discontinued. 
BMW  also  has  an  all-new  840Ci  model 
with  a  4.0  L  32-valve  all  aluminum  V- 
8  engine  with  average  fuel  economy  of 
19.5  mpg  and  a  850CSi  model  with  a  5.6 
L  292-horsepower  (hp)  V-12  engine 
with  an  average  fuel  economy  of  16 
mpg. 

Honda  completely  redesigned  the 
Accord  with  a  2.2L  SOHC  1-4  engine. 
The  fuel  economy  has  improved  by  0.5 
mpg  over  its  MY  1993  counterpart. 
Honda's  Acura  division  completely 
redesigned  the  Integra  to  include  a  1.8L 
142  hp  IX)HC  1-4  engine  on  the  RS  and 
LS  model  and  a  1.8  L  170  hp  VTEC 
variable-valve-timing  1-4  engine  on  the 
GS-R  model.  Acura  also  has  a  new  top- 
of-the-line  Legend  sedan  with  a  230  hp 
single  overhead  cam  (SOHC)  V-6  engine 
and  a  six-speed  manual  transmission. 

Kia  Motor  Corporation  introduced  its 
first  U.S.-vehicle  entries  under  the  Kia 
badge.  Kia  has  three  compact  models, 
firont-wheel-drive  4-door  sedans 
powered  by  a  1.6  L  88  hp  SOHC  1-4 
engine  with  an  average  fiiel  economy  of 
30  mpg.  \ 

Mercedes-Benz  introduced  its  new  C- 
class  sedan  to  the  line,  powered  by  a  2.2 
L 1-4  engine  with  an  average  fuel 
economy  of  25  mpg.  The  C280  model 
has  a  new  2.8  L  1-6  engine  with  an 
average  fuel  economy  of  23  mpg. 

Saao  has  two  all-new  hatchback  900 
series  models  with  a  larger  4-cvlinder 
engine  and  an  optional  V-6  engine  for 
the  first  time.  The  Saab  900  moved  from 
the  EPA  compact  size  class  to  the 
midsize  class  for  MY  1994.  The  average 
fuel  economy  of  this  model  Is  21.5  mpg 
for  MY  1994. 

Toyota  introduced  a  new  2-door    '■ 
Camry  with  a  3.0  L  aluminum  V-6 
engine  with  a  4-speed  electronic 
controlled  automatic  transmission  and 
an  average  fuel  economy  of  21  mpg. 
Also  Toyota  has  introduced  a  new 
liftback  Celicia  model  with  an  all-new 
110  hp  1.8  L  engine  and  an  average  fuel 
economy  of  30.5  mpg  for  MY  1994. 

Volvo  introduce  an  all  front-wheel 
drive  850  wagon  in  both  touring  and 
turbo  versions  with  a  2.4  L  engine  and 
a  average  fuel  economy  of  24  mpg.  This 
model  replaced  the  240  wagon  which 
also  had  a  fuel  economy  of  24  mpg. 

In  the  domestic  light  truck  area. 
Chrysler  introduced  the  full-sized  T300 
Ram  pickup  replacing  a  model  which 
had  been  in  production  since  MY  1972. 
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The  new  model  averages  18.8  mpg,  the 
same  as  its  predecessor  despite  being 
substantially  larger  and  heavier  GM's 
CMC  division  completely  redesigned 
the  Sonoma's  exterior  and  interior  with 
a  2.2L  1—4  engine  and  a  5-speed  manual 
transmission.  The  Sonoma  average  fuel 
economy  is  25.5  mpg  an  improvement 
of  0.5  mpg  over  MY  1993  light  trtick. 
CM  also  redesigned  the  companion 
Chevrolet  S-10  pickup. 

B.  Engine  and  Transmission 

Technology 

Some  manufacturers  made  significant 
improvements  in  engine  technology  for 
model  year  1994.  GM  has  a  new 
pushrod  engine,  which  bears  a  close 
resemblance  to  familiar  engines.  The 
base  Chevy  Caprices  gets  a  4.3  L  V-8 
variant  of  the  LTl  V-8  to  replace  the  5.0 
L  V-«.  The  4.3  L  engine  produces  200 
hp  at  5200  revolutions  per  minute  (rpm) 
(30  hp  more  than  last  year's  5.0  L)  and 
245-pound-feet  of  torque  at  2400  rpm. 

Ford  introduced  a  more  powerful 
engine  controller  called  EEC-V  on  the 
MY  1994  Thunderbird,  Cougar,  and 
Mustang.  Compared  with  EEC-IV,  the 
new  unit  operates  20  percent  fastw  and 
has  66  percent  more  memory. 
Developed  in  part  through  Ford's 
Formula  1  racing  program,  EEC-V 
features  a  "Flash  Erasable  Electrically 
Programmable  Read  Only  Memory" 
chip  (Flash-EEPROM)  that  allows 
service  technicians  to  reprogram  the 
computer,  rather  than  replace  it,  when 
defects  arise  or  upgrades  becomes 
available.  ^ 

Still  in  development  at  Ford  is  a  new 
two-stroke  gasoline  engine.  A  major 
obstacle  to  two^roke  engine 
development  in  the  United  States  is  the 
Tier  U  emissions  requirement  of  0.2 
grams  per  mile  nitrogen  oxide  (NOx) 
which  is,  at  best,  marginally  achievable 
with  current  lean-system  two-stroke 
technology.  According  to  Ward's 
Automotive  Yearbook  1994,  GM's  two- 
stroke  development  program  is  winding 
down.  GM  preferred  to  proceed  with 
development  of  its  simpler  dry-sump,- 
roller-bearing  version  but  reportedly 
was  experiencing  piston  cooling  and 
cylinder-bore  distortion  problems.  Ford 
and  Chrysler  are  moving  ahead  with 
two-stroke  programs.  Ford  is  field 
testing  a  two-slroke  hybrid  vehicle  in 
Europe,  and  press  reports  indicate  that 
Chrysler  expects  to  show  what  it 
believes  is  a  marketable  wet-sump, 
externally  scavenged  engine  some  time 
in  the  near  future. 

C.  Electronics 

Applications  of  electronic 
components  in  vehicles  continue  to  rise. 
Some  of  the  applications  ixtclude  four- 


wheel  steering,  tire-pressure  sensing, 
instrumentation,  and  in-car 
entertainment  grouping.  However,  the 
main  concentration  is  in  engine 
management,  powertrain  management, 
antilock  braking  systems,  air  bags,  air 
conditioning,  and,  increasingly, 
suspension  control. 

Electronic  controllers  are  gradually 
being  incorporated  in  all  modem 
automatic  transmissions,  and  this  year 
Ford's  4R70W  four-speed  automatic 
truck  transmission  and  GM's  4L60-E 
rear-drive  four-speed  automatic,  both 
have  electronic  controls.  The  CM  unit 
features  a  performance  mode  that 
provides  quicker  shifts  and  higher  shift 
point  speeds.  In  a  quest  for  consistent 
shift  quality,  the  controller  alters 
shifting  strategies  at  high  altitudes,  as 
components  wear,  and  as  temperatures 
rise. 

D.  Materials 

For  MY  1994,  automakers  chose 
aluminum,  high  strength  steel,  powder 
metal  (P/M),  and  magnesium  for  a 
number  of  signiHcant  new  component 
applications  in  their  cars,  and  light 
trucks.  The  reduced  weight  of  these 
components  contributes  to  improved 
fuel  economy  of  the  models  using  them. 

Aluminum  usage  has  increased  by 
Hve-eight  pounds  (lbs.)  annually  per 
vehicle  since  1990  in  North  America,  as 
reported  in  Ward's  Automotive 
Yearbook  1994.  Since  1990.  the  annual 
increase  of  plastic  usage  has  becm  cut  in 
half  every  year  and  is  likely  to  jncrease 
only  0.5  lbs.  per  vehicle  during  MY 
1994. 

Even  as  the  use  of  plastics  and 
aluminum  has  grown,  steel  continue  as 
the  primary  material  in  U.S.-built 
vehicles,  comprising  well  over  50 
percent  of  the  weight  of  the  average 
passenger  car  according  to  Ward's  1994 
Automotive  Yeartxxjk.  The  amount  of 
steel  used  in  vehicles  continues  to  grow, 
due  mainly  to  redesigned  vehicles  that 
are  longer,  wider  and/or  taller  than 
those  they  replaced.  These  models 
include  the  redesigned  compact  CMC 
Sonoma  and  Chevrolet  S-10  pickup 
trucks,  Cadillac's  new  Sedan  Oe  Ville 
and  De  Ville  Concours,  Chrysler's  Dodge 
Ram  pickup,  and  Ford's  Mustang.  The 
new  Sonoma/SlO  grew  10.6  inches  and 
added  262  lbs.  in  MY  1994  over  MY 
1993.  The  long-box  version  of  the  truck 
gained  384  lbs.  from  the  previous  year. 
Ford  added  200  lbs.  to  the  Mustang,  and 
Chrysler's  new  Dodge  Ram  full-size 
pickup  has  added  226  lbs. 

New  safety  features  added  to  vehicles 
also  increase  the  amount  of  steel  usage 
in  todays  vehicles.  It  is  the  material 
used  for  most  door  intrusion  beams,  roof 
structures  and  undercarriage 


reinforcements  designed  to  protect 
occupants  in  crashes,  rollovers  and  side 
impacts.  The  light-truck  market  has 
particularly  shown  an  increase  in  steel 
usage  as  regulations  and  consumer 
demands  force  light  truck  manufacturers 
to  incorporate  the  same  safety  features 
as  cars.  The  CMC  Jimmy,  for  instance, 
adds  new  side-door  steel  guard  beams 
rurming  the  full  length  of  the  door.  Steel 
intrusion  beams  also  are  standard  in  MY 
1994  Ford's  F-series  pickups. 

Other  new  applications  include 
composite  steel  camshafts  in  GM's  3.1  L 
V-6s  and  2.2  L  4-cylinder  engines,  and 
steel  tubing  on  the  Dodge  Ram's  radiator 
enclosure  panels.  Also  the  use  of 
medium-strength  steels,  mostly  bake- 
hardenable  varieties,  increased  in  MY 
1994. 

P/M  makes  up  about  27  lbs.  of  weight 
of  a  typical  family  vehicle  accordingly 
to  Ward's  Automotive  Yearbook  1994.  It 
continues  to  play  an  increasingly 
significant  role  because  it  can  be  used 
to  make  strong  and  lightweight  parts 
that  have  very  complex  shapes. 
Applications  for  P/M  have  been  growing 
steadily  in  recent  years,  and  several  new 
and  expanded  applications  were 
introduced  in  MY  1994,  including  P/M 
bearing  caps  on  GM's  3100  and  3800 
series  V-6  engines  and  P/M  inserts  in 
the  bearing  cap  girdles  for  Ford's  new 
aluminum  2.5  L  and  3  L  V-6  engines. 

Magnesium  use  has  risen  every  year 
since  1988  by  10  to  16  percent. 
Magnesium  firsts  in  MY  1994  included 
knee-bolstrr  retainers,  steering  wheel 
armatures,  and  seat  pedestals,  or 
stanchions.  The  knee-bolster  retainers,    . 
the  first  large  structural  magnesium 
component  application  in  the  U.S.  auto 
industry,  debuted  on  several  of  GM's 
standard-size,  front-drive  cars, 
including  the  Buick  Park  Avenue.  Ford 
replaced  steel  wheel  armature 
subassemblies  with  magnesium  on  its 
Thunderbird,  Cougar.  Taurus,  and 
Sable. 

E.  Summary 

The  stabilization  of  oil  prices  and 
supply  has  been  a  factor  resulting  in  a 
shift  of  consumer  demand  in  recent 
years  to"  more  powerful  and  roomier 
passenger  cars  and  light  trucks.  The    i 
auto  industry,  responding  to  this  shift, 
has  increased  the  horsepower  of  its 
engines  and  shifted  its  production  mix 
to  somewhat  larger  cars.  Still,  there 
were  some  considerable  technical  gains, 
particularly  in  lightweight  material 
usage,  that  contributed  to  improvements 
in  fuel  economy  on  some  models  in  MY 
1994. 

|FR  Doc.  95-7428  Filed  5-31-95;  8:45  air|- 

BILLINC  COOC  4»tO-5»-M 


■  V.UI    I^SUC 


-tiic;  \^ii.i  L,  av^uuuillllt^ 


ujiu  a  j-ayccu-niamiai  iraiisniissiun  ano      iiau  oeen  m  proQUCiion  smce  mi  iv/i. 


Federal  Register  /  Vol.  60,  No.  63  /  Monday.  April  3,  1995  /  Notices 


16917 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  23.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-754 

Regulation  ID  Number:  LR-255-81  Final 

Type  of  Review:  Extension 

Title:  Substantiation  of  Charitable 
Contributions 

Description:  Congress  intended  that  the 
IRS  prescribe  rules  and  requirements 
to  assure  substantiation  and 
verification  of  charitable 
contributions.  The  regulations  ser\'e 
these  purposes. 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
26,000,000 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden: 
2,158.000  hours 

OMB  Number:  1545-0763 

Regulation  ID  Number:  LR-200-76  Final 

Type  of  Review:  Extension 

Title:  Qualified  Conservation 
Contributions 

Description:  The  information  is 
necessary  to  comply  with  various 
substantive  requirements  of  section 
170(h),  which  describes  situations  in 
which  a  taxpayer  is  entitled  to  an 
income  tax  deduction  for  a  charitable 
contribution  for  conservation 
purposes  of  a  partial  in  real  property. 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit.  Farms,  Not-for-profit 
institutions.  Federal  Government. 
State,  Local  or  Tribal  Government 

Estimated  Number  of  Respondent:  1,000 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  15  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden: 
1,250  hours 


OMB  Number:  1545-1117 

ID  Number:  IRS  Notice  89-61 

Type  of  Review:  Extension 

Title:  Imported  Substances;  Rules  for 
Filing  a  Petition 

Description:  The  Notice  sets  forth 
procedures  to  be  followed  in 
petitioning  the  Secretary  to  modify 
the  list  of  taxable  substances  in 
section  4672(a)(3). 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  100 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  95-8024  Filed  3-31-95:  8:45  am) 
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Customs  Service 

List  of  Foreign  Entities  Violating 
Textile  Transshipment  Rules 

AGENCY:  U.S.  Customs  Service, 
-Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  notifies  the 
public  that  the  list  of  foreign  entities 
identified  by  Customs  as  having 
violated  the  textile  transshipment 
rules — authorized  to  be  published  by 
section  333(a)  of  the  Uruguay  Round 
Agreements  Act — will  not  be  published 
for  this  semiannual  period,  because 
Customs  has  not  identified  any  violators 
during  this  time  period  that  clearly  fall 
within  the  purview  of  this  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Crichton,  Textile  Industry 
Team,  (202)  927-0001  or  927-0162. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (Public  Law 
103^65, 108  Stat.  4809)  (signed 
December  12. 1994),  entitled  Textile 
Transshipments,  amended  Part  V  of  title 
IV  of  the  Tariff  Act  of  1930  by  creating 
a  new  section  592A,  which  authorizes 
the  Secretary  of  the  Treasury  to  publish 
in  the  Federal  Register  a  list  of  foreign 
entities,  i.e.,  the  names  of  any 


producers,  manufacturers,  suppliers, 
sellers,  exporters,  or  any  other  persons 
located  outside  the  Customs  territory  of 
the  United  States,  against  whom 
Customs  has  issued  a  p>enalty  claim 
under  section  592  of  the  Tariff  Act  of 
1930,  as  amended,  citing  a  violation  of 
the  Customs  textile  transshipment  rules. 
See.  19  U.S.C.  1592A(a)(2).  The  list  is  to 
be  published  semiannually  not  later 
than  March  31  and  September  30  of 
each  year. 

In  reviewing  all  information  available. 
Customs  has  found  that  no  one  clearly 
falls  within  the  purview  of  this  section 
during  this  time  period.  Accordingly,  no 
list  will  be  published  for  the  period 
ending  March  31. 1995. 

Dated:  March  30, 1995. 
Stuart  P.  Seidel, 

Assistant  Commissioner.  Office  of 
Regulations  and  Rulings. 

[FR  Doc.  95-8163  Filed  3-30-95: 12:01  pmj 
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Fiscal  Service 

[Dept  CIrc.  570, 1994  Rev.,  Supp.  No.  15] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Redomestication; 
Cumt>er1and  Casualty  &  Surety 
Company 

Cumberland  Casualty  &  Surety 
Company  has  redomesticated  from  the 
state  of  Texas  to  the  state  of  Florida 
effective  September  1. 1994.  The 
company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  59 
FR  34151,  July  1.  1994. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  1994 
revision,  on  page  34151  to  reflect  this 
change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasur\',  Washington.  DC  20227, 
telephone  (FTS/202)  874-6507. 

Dated:  March  27, 1995. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 

Financial  Management  Senrice. 

[FR  Doc.  95-8101  Filed  3-31-95:  8:45  am] 

BILUNC  CODE  4810-3$-M 

[DepL  CIrc.  570, 1994  Rev.,  Supp.  No.  16] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Financial  Pacific 
insurance  Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 


■Some  of  the  applications  include  four-       structures  and  undercarriage 
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under  Sections  9304  to  930B.  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1994  Revision,  on  page  34155  to 
reflect  this  ajidition: 

Financial  Pacific  Insurance  Company. 
Business  address:  P.O.  Box  29222U, 
Sacramento,  California.  95829-2220. 
Phone:  (916)  381-8067.  Underwriting 
Limitation  bf:  $589,000.  Surety  Licenses 
d:  CA.  Incorporated  in:  California. 


Federal  Register  /  Vol.  60.  No.  63  /  Monday.  April  3,  1995  /  Notices 


Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renev,al  as  long  as 
the  companies  remain  qualified  (31 
CFR.  Part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underv*riting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 


Copies  of  the  Qrcular  may  be 

obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division.  Financial 
Management  Service,  Department  of  the 
Treasury,  Hyattsville,  MD  20782. 
telephone  (202)  874-6765. 

Datnd:  March  27, 1995. 
Charles  F.  Scfawaa  m. 
Dirpclnr.  Funds  Management  Division, 
Financial  Management  Service. 
|FK  Doc  95-6102  Filed  3-31-95;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10.00  a.m.,  Wednesday, 
April  5,  1995. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway ,,Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public 

MATTER  TO  BE  CONSIDERED: 

Mid-Year  Review 

The  staff  will  brief  the  Commission  and  the 
Commission  will  consider  issues  related  to 
fiscal  year  1995  mid-year  review. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. " 

Dated:  March  30. 1995. 
Sadye  E.  Dunn. 
Secretary. 
IFR  Doc.  95-8250  Filed  3-30-95;  3:37  pm) 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  March  27. 
1995,  60  FR  15819. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  March  29, 1995. 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  and  Company  has  been 
added  on  the  Agenda  scheduled  for 
March  29, 1995: 


Item  No..  Docket  No.,  and  Company 

E-2—ER94-1 561-000,  Qtizens  Utilities 
Company 

Lois  0.  Cashell, 

Secretary. 

[FR  Doc.  95-«204  Filed  3-30-95;  3:03  pmj 
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UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  sE-95-071 

TIME  AND  DATE:  April  13,  1995  at  10:30 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W. 

Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-701  (Final)  (Disposable 
Lighters  from  Thailand) — briefing  and  vote. 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  30. 1995. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  95-8235  Filed  3-30-95:  3:04  pm) 

BILUNG  CODE  7030-«2-l> 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  3, 1995. 

An  open  meeting  will  be  held  on 
Tuesday,  April  4, 1995,  at  10:00  a.m.,  in 
Room  1C30.  A  closed  meeting  will  be 
held  on  Thursday,  April  6, 1995,  at 
10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
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Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  April  4, 
1995,  at  10:00  a.m.,  will  be: 

The  Commission  will  meet  with 
representatives  from  the  American  Society  of 
Corporate  Secretaries  to  discuss  a  number  of 
issues  of  mutual  interest,  including  new 
developments  in  shareholder 
communications,  the  safe  harbor  concept 
release,  the  Section  16  proposals,  shareholder 
proposals,  the  T+3/prospecfus  delivery 
proposals,  and  the  security  ratings  proposals. 
For  further  information,  please  contact 
William  Hasehine  at  (202)  942-2910. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday.  April 
6, 1995,  at  10:00  a.m..  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

Post  oral  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  29, 1995. 
Margaret  H.  McFarland. 
Depu  ty  Secretory. 
(FR  Doc.  95-8142  Filed  3-29-95;  4:07  pm) 
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This  secbon  of  the  FEDERAL  REGISTER 
contains  edrtonal  (xxrections  of  pcevJously 
pubtehed  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  coaections  are 
prepared  by  the  Office  ol  the  Federal 
Register.  Agency  prepared  correctiorw  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtwe  tn  ttie  issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-190-5] 

Animal  Damage  Control  Program; 
Record  of  Decision  Based  on  Firtal 
Environmental  Impact  Statement 

Correction 

In  notice  document  95-  6097 
beginning  on  page  13399  in  the  issue  of 
Monday.  March  13,  1995  make  the 
following  corrections: 

1.  On  page  13399.  in  the  firsl^column. 
in  the  ADDRESSES  section,  in  the  16th 
line.  "UDDA"  should  read  "USDA". 

2.  On  page  13401.  in  the  first  column, 
in  the  27th  line,  "human"  should  read 
"humane"  and  in  the  29th  line, 
"Proving"  should  read  "Providing". 

BILUNG  CODE  1SO5-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  94-121-2] 

Availability  of  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Potato  Lines 

Correction 

In  notice  document  95-5993 
beginning  on  page  13108  in  the  issue  of 
Friday,  March  10. 1995  make  the 
following  corrections: 

1.  On  page  13108,  in  the  second 
column,  in  the  SUPPLEMENTARY 
INFORMATION,  in  the  first  paragraph, 
in  the  7th  line,  "designed"  should  read 
"designated". 


2.  On  the  same  page,  in  the  same 
column,  in  the  first  paragraph,  in  the 
10th  line,  after  "potato"  insert  "Beetle". 

3.  On  the  same  page,  in  the  third 
column,  in  the  14th  line,  "patato" 
should  read  "potato". 

4.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in 
the  14th  line  from  the  bottom,  "patato" 
should  read  "potato". 

5.  On  page  13109,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  second 
line  from  the  bottom,  "patato"  should 
read  "potato". 

6.  On  the  same  page,  in  the  same 
column,  in  the  second  paragraph,  in  the 
7th  line,  "patio"  should  read  "potato" 
and  in  the  12th  line  "breading"  should 
read  "breeding". 

7.  On  the  same  page,  in  the  second 
column,  in  the  5th  line,  "from"  should 
read  "found". 

BILUNG  COOC  f50»-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  Plant  Health  Inspection 
Service 

[Docket  No.  93-026-2] 

Introduction  of  Nonindigenous 
Organisms 

Correction 

Proposed  rule  document  95-6907  was 
inadvertently  published  in  the  Notices 
section  of  the  issue  of  Tuesday,  March 
21,  1995.  beginning  on  page  14928.  It 
should  have  appeared  in  the  Proposed 
Rules  section. 

■ILUNG  COOC  1M5-01-0 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  950207044-5044-01] 
RIN  0651-AA71 

Patent  Appeal  and  Interference 
Practice 

Correction 

In  rule  document  95-6377  beginning 
on  page  14488.  in  the  issue  of  Friday. 
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March  17. 1995.  make  the  following 
corrections: 

1.  On  page  14513.  in  the  2nd  column, 
in  the  21st  line  from  the  top.  "ion" 
should  read  "in". 

2.  On  the  same  page,  in  the  3rd 
column,  in  the  5th  paragraph,  in  the 
12th  line,  before  the  word  "is"  insert  ", 
for  example.  When  a  next -business-day 
commercial  courier". 

BILLING  CODE  1S05-01-0 


EVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-5168-8] 

RIN  206O-AD95 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Hazardous  Air  Pollutant 
Emissions  from  the  Printing  and 
Publishing  Industry 

Correction 

In  proposed  rule  document  95-5983 
beginning  on  page  13664,  in  the  issue  of 
Tuesday,  March  14, 1995,  make  the 
following  corrections; 

1.  On  page  13665.  in  the  first  column, 
in  the  first  full  paragraph,  in  the  eighth 
line,  after  the  word  "downloading" 
insert  "on  the". 

2.  On  page  13680,  in  the  second 
column,  the  heading  after  the  firet  full 
paragraph  should  have  been  run-in  to 
the  last  word  of  the  first  full  paragraph 
and  should  have  appeared  as  follows: 
section  V.  G.  These  records  would  be 
maintained  in  accordance  with  the 
requirements  of  §63.10  (b). 

BILLING  CODE  1SOS-01-0 
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Department  of  the 
Interior 


Bureau  of  Reclamation 


43  CFR  Parts  426  and  427 
.  ^_  Acreage  Limitation  and  Water 
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DEPARTME^f^  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Parts  426  and  427 
RIN  1006-AA32 

Acreage  Limitation  and  Water 
Conservation  Rules  and  Regulations 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
would  retitle  and  revise  the  existing 
Rules  and  Regulations  for  Projects 
Governed  by  Federal  Reclamation  Law 
(Part  426)  and  add  new  Water 
Consen'ation  Rules  and  Regulations 
(Part  427).  These  rules  would  replace 
and  expand  upon  existing  rules  that 
pertain  to  the  administration  of  the 
Reclamation  Reform  Act  of  1982  (RRA) 
and  are  in  partial  fulfillment  of  the 
requirements  of  a  Settlement  Contract 
between  the  Department  of  the  Interior. 
Department  of  Justice,  and  the  Natural 
Resources  Defense  Council  (NRDC). 
DATES:  Written  comments  on  these 
proposed  rules  and  regulations  must  be 
received  by  June  2, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  to  the  Westwide  Settlement 
Manager,  Bureau  of  Reclamation.  P.O. 
Box  25007  (Mail  Code  r>-5010),  Denver. 
Colorado  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  part  426.  contact  Richard 
Rizzi.  Bureau  of  Reclamation.  P.O.  Box 
25007  (Mail  Code  D-5200).  Denver, 
Colorado  80225.  telephone  (303)  236- 
1061  ext.  235;  concerning  part  427, 
contact  Craig  Phillips.  Bureau  of 
Reclamation.  P.O.  Box  25007  (Mail  Code 
D-5300),  Denver.  Colorado  80225. 
telephone  (303)  236-1061  ext.  265. 
SUPPLEMENTARY  INFORMATION:  The  RRA 
(43  U.S.C.  390aa.  et  seq.)  was  signed 
into  law  on  October  12, 1982.  It  was  the 
culmination  of  an  effort  to  modernize 
Federal  reclamation  law.  The  RRA  made 
a  number  of  changes  to  prior  Federal 
reclamation  law  while  retaining  the 
basic  principle  of  limiting  the  amount  of 
land  in  ownership  which  may  receive 
water  deliveries  from  Bureau  of 
Reclamation  (Reclamation)  projects. 

Rules  and  regulations  for 
implementing  the  RRA  were  published 
in  the  Federal  Register  (43  FR  54768, 
Dec.  6,  1983)  and  became  effective  on 
January  5. 1984.  In  1987.  the  rules  and 
regulations  were  amended,  primarily  to 
implement  Section  203(b)  of  the  RRA. 
which  was-not  addressed  in  the  1983 
rulemaking.  Revisions  also  were  made 
to  those  provisions  of  the  rules  and 


regulations  pertaining  to  submission  of 
certification  and  reporting  forms,  trusts, 
non-resident  aliens,  water  transfers, 
covenant  restrictions,  and  religious  and 
charitable  organizations. 

The  1987  rules  and  regulations  and 
three  alternatives  were  evaluated  in  ah 
Environmental  Assessment  (EA) 
published  by  Reclamation  in  April 
1987.  The  EA  concluded  that  the 
impacts  of  the  proposed  rulemaking 
were  primarily  economic  in  nature  and 
that  no  significant  impacts  to  the  natural 
environment  would  result  from  the 
rulemaking.  A  Finding  of  No  Significant 
Impact  concerning  the  1987  rulemaking 
was  therefore  issued  by  Reclamation  on 
April  8, 1987.  The  final  rules  and 
regulations  were  published  in  the 
Federal  Register  (52  FR  11954,  Apr.  13. 
1987)  and  became  effective  on  May  13. 
1987. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987,  enacted  on  December  22, 
1987,  included  amendments  to  the  RRA. 
The  amendments  addressed  revocable 
trust  agreements,  provisions  for  audits 
by  Reclamation  to  confirm  information 
from  reporting  procedures,  application 
of  full-cost  water  rates  for  lands  under 
extendable  recordable  contracts,  and 
interest  on  underpayments  or 
nonpayments.  Consequently,  further 
proposed  amendments  to  the  rules  and 
regulations  were  evaluated  in  a 
supplemental  EA  published  by 
Reclamation  in  September  1988.  The 
supplemental  EA  concluded  that  the 
impacts  of  the  proposed  rulemaking 
were  primarily  economic  in  nature  and 
that  no  significant  impacts  to  the  natural 
environment  would  result  from  the 
rulemaking.  A  Finding  of  No  Significant 
Impact  concerning  the  1988  rulemaking 
was  therefore  issued  by  Reclamation  on 
September  23, 1988.  The  final  rules  and 
regulations  were  published  in  the 
Federal  Register  (53  FR  50535,  Dec.  16, 
1988)  and  became  effective  on  January 
17,  1989. 

Litigation  Concerning  the  RRA  Rules 
and  Regulations 

The  NRDC  and  others  filed  a  lawsuit 
challenging  the  validity  of  the  1987  and 
1988  rules  and  regulations  (NEDC\. 
Underwood.  No.  Civ.  S-88-375-LKK). 
On  July  26,  1991,  the  United  States 
District  Court  for  the  Eastern  District  of 
California  (Court)  grafted  NRDC's 
partial  motion  for  summary  judgment. 
The  Court  ruled  that  Reclamation  had 
not  complied  with  the  requirements  of 
the  National  Environmental  Policy  Act 
(NEPA)  and  the  regulations  of  the 
Council  of  Environmental  Quality  in 
preparing  the  EA  and  the  Findings  of  No 
Significant  Impact  in  the  promulgation 
of  the  1987  rules  and  regulations. 


Reclamation  appealed  the  District 
Court's  decision  to  the  Ninth  Circuit 
Court  of  Appeals.  In  September  1993, 
while  the  appeal  was  still  pending,  the 
Department  of  the  Interior  (Interior),  the 
Department  of  Justice,  and  NRDC 
entered  into  a  Settlement  Contract 
which  requires  Reclamation  "to  propose 
new  rules  and  regulations 
implementing,  on  a  westwide  basis,  the 
•   *   •  (RRA)  as  part  of  a  new 
rulemaking  proceeding  that 
comprehensively  reexamines  the 
implementation  of  the  RRA."  The 
Settlement  Contract  also  requires 
Interior  to  prepare  an  environmental 
impact  statement  (EIS)  considering  the 
impact  of  the  proposed  rules  and 
regulations  and  alternatives  thereto. 
However,  nothing  in  the  contract 
requires  Interior  to  adopt  changes  to  the 
rules  now  in  effect. 

The  required  draft  EIS  has  been 
published  separately  and  notice  of  its 
availability  will  be  published  in  the 
"notice"  section  of  the  Federal  Register. 

Public  Scoping 

A  notice  of  intent  regarding  the  EIS 
and  a  notice  of  intent  regarding  the 
rulemaking  were  both  published  in  the 
Federal  Register  (58  FR  64277  and  58 
FR  64336,  Dec.  6,  1993).  A  press  release 
was  issued  on  December  29, 1993,  and 
approximately  3,500  information 
packets  were  distributed  to 
environmental  groups,  entities  that  have 
contracts  with  Reclamation  for  project 
water  supplies,  the  media,  and  other 
interested  parties.  Public  scoping 
meetings  were  held  in  January  1994  to 
receive  public  input  regarding  the  issues 
and  alternatives  to  be  considered  in  the 
EIS  and  rulemaking.  Scoping  sessions 
were  held  in  Billings,  MT:  Fresno,  CA: 
Salt  Lake  City,  UT;  Phoenix.  AZ;  Boise, 
ID;  Spokane,  WA;  Portland,  OR;  and 
Denver,  CO.  In  addition  to  the  oral 
comments  received  at  the  scoping 
sessions,  approximately  150  letters  were 
received. 

Public  comments  generally  foctised 
on  5  areas:  process,  acreage  limitations 
on  receipt  of  project  water,  water 
conservation;  the  Settlement  Contract, 
and  EIS  alternatives.  Each  comment  was 
considered  in  the  development  of  EIS 
alternatives,  the  EIS  analysis,  and  these 
proposed  rules  and  regulations. 

Partnerships  for  Improved  Resources 
Management 

In  December  1994,  the  Commissioner 
of  Reclamation  announced  a  new 
initiative  to  develop  formal  partnerships 
between  Reclamation  and  water  districts 
in  a  collaborative  effort  to  improve  the 
management  of  water  and  associated 
resources  throughout  the  Western 


United  States.  The  partnerships  will 
address  mutually  desirable  water 
resources  management  objectives  and 
provide  for  public  involvement  to 
consider  the  broadest  range  of 
traditional  and  emerging  societal  needs 
and  water  resources  management 
solutions. 

Under  this  initiative,  partnerships 
will  be  formed  with  one  or  more 
districts  on  a  district  basis,  project  basis 
or  watershed  basis.  Partnerships  will 
involve  agricultural  water  districts, 
municipal  and  industrial  water  districts 
other  Reclamation  contractors,  and 
other  water  suppliers  and  users 
throughout  the  17  Western  States.  The 
initiative  will  also  provide  for  State 
participation  in  the  partnerships  to 
assure  compliance  with  State  water  law 
and  consideration  of  State  resources 
priorities. 

These  proposed  regulatfons 
acknowledge  this  new  partnership 
initiative.  Certain  requirements  are 
modified  if  a  formal  partnership  with  a 
district  achieves  the  same  objectives 
through  similar  or  alternative  means. 
One  section  specifically  allows  for  this 
type  of  flexibility:  §  426.17  regarding 
landholder  information  requirements. 

Description  and  Analysis  of  Part  426 

Reclamation  has  taken  advantage  of 
the  opportunity  afforded  by  the  NRDC 
settlement  to  rework  part  426  in  its 
entirety.  The  majority  of  the  changes 
have  been  made  for  the  sole  purpose  of 
improving  the  clarity  of  the  regulation. 
Thus,  the  bulk  of  the  changes  do  not 
represent  new  Reclamation  policy 
regarding  the  RRA,  but  rather  an  attempt 
on  Reclamation's  part  to  resolve  any 
uncertainty  that  may  have  been 
associated  writh  the  interpretation  of  the 
existing  regulations.  In  some  cases, 
these  proposed  regulations  include 
Reclamation  poUcies  that  have  been  in 
effect  for  some  time,  but  which  are  not 
specifically  covered  in  the  existing 
regulations. 

However,  a  number  of  substantive 
changes  have  been  proposed.  The  key 
topics  under  which  substantive  changes 
have  been  made  is  summarized  as 
follows: 

•  Reduction  in  certification  and 
reporting  biu-den 

•  Definition  of  lease 

•  Nonresident  alien  and  foreign  legal 
entity  entitlements 

•  Types  of  contracts  considered 
additional  and  supplemental  benefits 

•  Application  ofthe  RRA  to  religious 
and  charitable  organizations 

•  Application  of  class  1  equivalency 

•  Involuntary  acquisition  and  future 
opyeration  of  formerly  excess  land  by 
excess  land  sellers 


•  Application  of  the  compensation 
rate  and  administrative  fees  in  cases  of 
irrigation  of  ineligible  excess  land 

•  New  procedures  for  administrative 
appeals  of  RRA -related  determinations. 

Also,  a  new  ordering  of  the  sections 
has  been  proposed  with  the  objectives  of 
grouping  related  topics  and  of  attaining 
a  more  logical  and  progressive 
sequence.  For  example,  §§426.4 

,     through  426.6  would  address  how  basic 
landholding  entitlements  are 
determined,  followed  by  §§426.7 

.     through  426.9,  which  would  discuss  the 
entitlements  of  particular  types  of 
landholders.  Sections  426.10  through 
426.14  would  be  generally  categorized 
as  addressing  the  status  of  land  under 
acreage  limitation  laws,  and  the 
remaining  sections  would  address 
administrative  and  miscellaneous 
provisions. 

Finally,  all  examples  would  be 
deleted  from  the  text  ofthe  regulations 
and  would  be  instead  included,  if 
necessary,  in  the  following  section-by- 
section  analysis.  This  change  would 
make  the  rule  more  compact,  and  would 
promote  our  effort  to  improve  precision 
in  the  text  ofthe  regulation. 

Section-by-Section  Analysis 

Section  426.1.  The  proposed  rule 
would  change  the  title  of  this  section 
from  Objectives  to  Purpose,  and  the 
narrative  would  be  rewritten  to  include 
a  straightforward  statement  as  to  the 
purpose  of  these  regulations. 

Section  426.2.  The  existing  section  on 
applicability  would  be  removed  because 
it  is  not  possible  to  write  a  concise,  yet 
accurate,  statement  as  to  the 
applicabihty  of  these  regulations. 
Because  the  rule's  scope  of  effect  is  not 
the  same  for  the  various  provisions  of 
the  regulations.  Reclamation  proposes 
that  the  best  approach  would  be  to  have 
each  section  speak  for  itself  as  to  its 
applicability. 

The  proposed  §  426.2  defines  terms 
used  in  the  regulation  and  would 
replace  §  426.4  from  the  existing 
regulation. 

Numerous  changes  would  be  made  to 
the  definition  section.  The  more 
significant  ofthe  proposed  changes  are 
discussed  as  follows  in  alphabeticed 
order: 

^    Acreage  limitation  entitlement, 
acreage  limitation  provisions,  and 
acreage  limitation  status  would  be 
added  to  the  proposed  regulations  to 
add  precision  and  to  replace  the 
compound  term  ownership  limitation 
and  pricing  restrictions. 

Arable  land  would  be  deleted  because 
the  term's  only  use  is  within  the 
definition  of  irrigable  land.  The  term 
arable  land  is  included  in  the  existing 


rules  because  the  definition  of  irrigable 
land  is  based  on  one  more  useful  for 
formal  land  classification  purposes  It  is 
suggested  that  a  simpler  definition  of 
the  term  irrigable  land  would  be 
appropriate  for  this  regulation,  and, 
therefore,  a  definition  of  the  term  arable 
land  would  be  unnecessary. 

Compensation  rate  would  be  newly 
defined  in  these  proposed  regulations  to 
describe  the  full-cost  charges  applied  to 
certain  types  of  illegal  irrigation  water 
deliveries  that  are  not  discovered  until 
after  they  have  taken  place. 

For  conciseness  only,  the  two 
sentences  in  the  definition  ofthe  term 
contract  would  be  merged.  In  addition, 
the  term  agreement  was  added  to 
broaden  the  definition  to  ensure  all 
arrangements  between  Reclamation  and 
water  users  that  may  be  subject  to 
application  ofthe  acreage  limitation 
provisions  are  captured. 

Contract  rate  would  be  changed  to 
reflect  awareness  of  the  fact  that  many 
contracts  do  not  include  per  acre  or  per 
acre-foot  rates.  For  purposes  of  this  part, 
however,  contract  rate  would  mean 
such  a  rate  on  a  per  acre  or  per-acre-foot 
basis. 

Direct  and  indirect  would  be  defined 
in  this  proposed  regulation  because  they 
are  used  in  the  RRA  and  are  frequently 
used  in  the  text  ofthe  regulation.  The 
terms  apply  in  situations  wherein  land 
is  held  directly  hy  a  landowner  or 
lessee,  or  indirectly  by  a  party  that  has 
a  beneficial  interest  in  a  legal  entity  that 
is  a  landowner  or  lessee  (such  as  a 
stockholder,  partner,  or  trust 
beneficiary). 

Discretionary  proxisions  of  Title  II 
would  be  deleted  and  would  be 
replaced  with  the  more  concise 
discretionary  provisions.  Also,  section 
203(b)  would  be  excepted  fitjm  this 
definition,  since  it  applies  even  to  prior 
law  districts  and  landholders.  Finally, 
United  States  Code  citations  would  be 
substituted,  as  they  are  more  useful  in 
locating  the  relevant  statutes. 

District  would  be  changed  to  replace 
the  phrase  eligible  to  contract  writh  can 
potentially  enter  into  a  contract,  in 
order  to  avoid  the  use  ofthe  term 
eligible,  which  has  its  own  specific 
meaning  under  part  426. 

Eligible  would  be  included  to  reflect 
its  common  meaning  among  those 
familiar  with  acreage  limitation  laws: 
the  right  to  receive  irrigation  water 
without  consideration  of  the  price  paid 
for  that  water.  This  definition  can  be 
compared  with  that  of  ineligible. 

Exempt  land  would  be  replaced  with 
the  term  exempt  primarily  because  that 
term  can  be  applied  to  districts  and 
certain  types  of  landholders  (e.g.. 


to  those  provisions  of  the  rules  and 


of  the  1987  rules  and  regulations. 


resources  tnrougnoui  me  vvesiern 
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trustees  and  government  agencies),  as 
well  as  to  speciflc  land  parcels. 

In  the  definition  of  the  term  full  cost. 
Secretary  would  be  changed  to 
Reclamation. 

Full-cost  rate  and  full-cost  charge  are 
defined  to  differentiate  between  the  two 
terms. 

Indirect  would  be  added.  See  the 
above  discussion  of  the  tenn  direct. 

The  reference  to  the  Ii>temal  Revenue 
Code  would  be  deleted  from  the 
definition  of  individual  because  that 
concept  is  covered  in  the  definition  of 
dependent. 

Ineligible  would  be  added  to  reflect 
that  term's  common  meaning  among 
those  familiar  with  acreage  limitation 
laws:  The  lack  of  eligibility  to  receive 
irrigation  water  at  any  price.  This 
definition  can  be  compared  with  that  of 
eligible. 

Intermediate  entify  would  be  added  to 
define  a  term  used  in  these  regulations. 

Irrevocable  election  would  be  changed 
to  delete  both  the  reference  to  Title  II 
and  the  second  sentence  which 
presently  contains  additional 
explanation  that  is  redundant  with  that 
contained  in  the  text  of  the  existing  rule. 
Irrigable  land  would  be  changed  to  be 
more  concise  and  understandable.  The 
phrases  from  the  existing  regulation 
excluding  permanent  buildings,  etc.. 
would  be  transferred  to  the  definition  of 
nonexempt  land. 

Irrigation  land  would  be  modified 
primarily  to  exclude  land  exempt  from 
acreage  limitation  laws.  Also,  the  phrase 
in  a  given  water  year  would  be  added 
to  clarify  that  land  which  has  received 
irrigation  water  retains  irrigation  land 
status  for  the  entire  water  year,  even  if 
irrigation  is  not  taking  place  at  any 
particular  time. 

Landholder  would  be  modified  to 
delete  the  references  to  the  terms 
qualified  recipient,  limited  recipient. 
and  prior  law  recipient,  because  not  all 
landholders  fall  into  these  categories 
(i.e.  government  agencies.  Native 
American  tribes,  etc.). 

Landholding  would  be  greatly 
simplified.  The  proposed  definition  is 
clearer,  and  takes  advantage  of  the  new 
term  nonexempt  land.  It  should  be 
noted  that  involuntarily  acquired  land 
would  be  included  within  this 
definition  of  landholding. 

Lease  would  be  substantially 
modified.  Under  the  existing  regulation, 
one  of  the  key  elements  in  the  definition 
of  lease  is  the  assumption  of  economic 
risk  by  the  reputed  lessee.  This 
definition  permits  the  development  of 


arrangements  under  which  an 
individual  or  legal  entity  is  paid  a  fixed 
fee  for  operating  a  farming  enterprise. 
Since  the  operator  under  these 
arrangements  assumes  no  economic 
risk.  Reclamation  currently  does  not 
deem  operator  to  be  in  a  lease 
relationship.  Therefore,  under  the 
existing  rules,  operators  are  not  subject 
to  full-cost  irrigation  water  rates. 

The  new  definition  would  make 
possession  the  singular  element 
indicating  the  existence  of  a  lease.  The 
definition  would  eliminate  economic 
interest  as  an  essential  element  of  a 
lease  (although  economic  risk  would 
remain  a  factor  indicating  the  existence 
of  a  lease).  Thus,  under  the  proposed 
regulation,  whenever  someone  other 
than  the  landowner  has  possession  of 
nonexempt  land,  a  lease  would  exist. 
Reclamation  would  consider /i-xed-/ee 
operations  leases  and  would  subject  the 
parties  to  full  cost  pricing  if  possession 
of  the  land  has  been  transferred,  and  if 
nonfull-cost  entitlements  are  exceeded. 
The  second  and  third  sentences  of  the 
definition  would  address  the  situation 
where  more  than  one  party  has  some 
degree  of  possession;  for  example,  a 
landowner  may  contract  with  a  farm 
manager  but  may  retain  some 
decisionmaking  authority. 

Reclamation  intends  the  proposed 
definition  of  the  term  lease  to  exclude 
arrangements  between  landholders  and 
custom  operators,  employees,  lenders, 
and  other  landholders  with  whom  farm 
equipment  is  shared. 

Legal  entity  would  be  broadened  to 
include  certain  types  of  landholding 
arrangements  whose  status  for  acreage 
limitation  purposes  had  been  unclear 
under  the  existing  regulation. 

Nondiscretionary  provisions  would  be 
modified  to  eliminate  the  reference  to 
Title  II.  to  include  section  203(b).  and  to 
include  the  United  States  Code  citation. 
The  second  sentence  of  the  current 
definition  has  been  eliminated  because 
that  concept  is  covered  elsewhere  in  the 
regulations. 

Nonexempt  land  would  be  newly 
defined  in  these  proposed  regulations  to 
replace  the  compound  term  irrigable 
and  irrigation  land.  Nonexempt  land 
would  be  defined  more  precisely  than 
irrigable  and  irrigation  land,  and  would 
be  used  as  a  concise  term  to  describe, 
generally,  all  land  subject  to  the  acreage 
limitation  provisions  of  Federal 
reclamation  law. 

Nonfull-cost  entitlement  would  be 
modified  to  enhance  clarity  by 


including  the  defined  term  nonfull-cost 
rate. 

Nonresident  alien  entitlement  would 
be  eliminated  because,  under  the 
proposed  rules,  nonresident  aliens 
would  be  treated  as  prior  law  recipients, 
and  their  entitlements  derived 
accordingly.  This  fact  would  be  made 
clear  in  the  definition  of  prior  law 
recipient. 

Operation  and  maintenance  costs  or 
06-M  costs  would  be  newly  defined  in 
order  to  clarify  the  types  of  activities 
that  are  included  in  the  calculation  of 
operation  and  maintenance  costs. 

Part  owner  would  be  added  to  define 
a  term  that  is  used  in  these  regulations. 

Prior  law  would  be  modified 
primarily  to  include  United  States  Code 
citations. 

Prior  law  recipient  would  be  modified 
to  include  within  the  definition, 
nonresident  aliens  and  legal  entities  not 
registered  in  the  United  States.  Under 
the  proposed  regulations  such  persons 
and  entities  could  only  be  prior  law 
recipients.  This  conclusion  resuhs  from 
the  RRA's  definitions  of  qualified 
recipient  and  limited  recipient. 

Public  entity  would  be  added  to 
define  a  term  that  is  used  in  these 
regulations. 

Qualified  recipient  would  be  modified 
to  include  married  couples  in  which 
only  one  spouse  is  a  U.S.  citizen  or 
resident  alien. 

Reclamation  fund  would  be  modified 
to  eliminate  unnecessary  language. 
RRA  would  be  added.  This  term 
would  be  used  throughout  the  part  as  it 
is  concise  and  well,  understood  by  most 
readers. 

Title  11  would  be  eliminated  in  favor 
of  a  definition  of  the  term  RRA  which 
would  be  used  throughout  the  part. 
Section  426.3.  The  section  in  the 
existing  regulations,  entitled  Authority. 
would  be  removed  because  it  is 
redundant  with  the  authorities 
statement  that  immediately  follows  the 
table  of  contents. 

The  proposed  §426.3.  Conformance 
to  th^  discretionary  provisions,  would 
replace  the  existing  §426.5  and  add  a 
more  precise  description  of  the  section's 
contents. 

The  section  would  be  generally 
rewritten  to  eliminate  redundancy  with 
other  sections  and  paragraphs  within 
the  section.  Paragraph  (a)  categorically 
describes  the  conditions  under  which 
districts  remain  subject  to  prior  law. 
These  conditions  are  summarized  in  the 
following  table: 


If  a  district 


then  • 


Executes  a  new  or  renewed  contract  with  Reclamation  after  October 
12.  1982. 

Amends  its  contract  to  conform  to  the  discretionary  provisions  (follow- 
ing the  procedures  specified  in  these  regulations)  and  Reclamation 
amends  the  contract. 

Amends  its  contract  after  October  12.  1982  to  provide  the  district  with 
additional  or  supplemental  benefits  (as  described  in  these  regula- 
tions) and  the  amendment  includes  the  district's  conformance  to  the 
discretionary  provisions. 


The  discretionary  provisions  apply  as  of  the  execution  date  of  the  new 

or  renewed  contract. 
The  district  is  subject  to  the  discretionary  provisions  from  the  date  it 

requests  the  ameo'^"ient. 

The  discretionary  provisions  apply  as  of  the  date  that  the  Secretary 
executes  the  contract  amendment. 


A  new  standard  RRA  contract  article 
is  included  under  paragraph  (c)  to 
clarify  any  misconceptions  concerning 
the  applicability  of  the  Acreage 
Limitation  Rules  and  Regulations  and 
Reclamation's  right  to  administer 
contracts. 

Another  substantial  proposed  change 
in  the  rule  would  involve  specific 
contract  actions  that  would  be 
considered  additional  and  supplemental 
benefits.  Under  this  proposed 
regulation.  RehabiUtation  and 
Betterment  Act  and  Small  Reclamation 
Projects  Act  (SRPA)  loans,  which  are 


not  currently  considered  additional  and — 
supplemental  benefits,  would  now  be 
considered  as  such.  Any  district  already 
subject  to  the  acreage  limitation 
provisions  that  obtains  benefits  under 
these  programs  would  be  required  to 
conform  to  the  discretionary  provisions. 
Furthermore,  Emergency  Fund  Act  and 
Distribution  Systems  Loan  Act 
contracts,  whose  treatment  is  not  clearly 
established  under  the  current  rules  and 
policy,  would  be  considered  additional 
and  supplemental  benefits  under  this 
proposal.  The  listing  of  types  of  contract 
amendments  requiring  district 


conformance  to  the  discretionary 
provisions  should  not,  however,  be 
considered  comprehensive. 

Actions  pursuant  to  the  Reclamation 
Safety  of  Dams  Act  of  1978  would  be 
added  to  the  list  of  items  not  considered 
to  provide  additional  and  supplemental 
benefits,  as  provided  by  statute. 

The  following  statement  and  table  are 
being  considered  as  an  alternative  to 
§  426.3(a)(3)(iv){F)  in  the  final  rules  : 

(F)  Transfer  of  water  on  an  annual 
basis  &x)m  one  district  to  another  if  the 
parties  to  the  transfer  meet  the 
conditions  in  the  table  below: 


Party 


Both  districts 

District  receiving  transferred  water 


Recipients  of  transferred  water 


Paragraph  (d).  The  effect  of  a  master 
contractor's  and  subcontractor's  actions 
to  conform  to  the  discretionary 
provisions,  of  the  proposed  regulation 
has  been  rewritten  for  conciseness.  The 
following  examples  illustrate  the 
apphcation  of  this  paragraph: 

Example  (1).  Assume  Districts  A.  B,  and  C 
are  members  of  a  water  conservancy  district 
which  entered  into  a  master  contract  with  the 
United  States  prior  to  October  12, 1982.  The 
water  conservancy  district  has  allocated  all 
the  irrigation  water  made  available  to  it 
under  the  master  contract  to  Districts  A  and 
B,  pursuant  to  pre-October  12, 1982, 
subcontracts  with  the  conservancy  district  to 
which  the  United  States  is  a  party.  The 
irrigation  water  is  not  made  available  to 
District  C  or  any  other  districts  or 
landholders  within  the  water  conservancy 
district.  Consequently,  Districts  A  and  B  are 
subject  to  the  acreage  limitation  and  pricing 
provisions  of  prior  law.  Districts  A  and  B 
may  amend  their.subcontracts  to  conform  to 
the  discretionary  provisions  without  making 
it  necessary  for  the  conservancy  district  or 
the  other  subcontracting  entity  with  the 


CofxJition 


Must  have  contracts  wrth  the  United  States. 

Must  pay  a  rate  that: 

—is  the  higher  of  the  applicatile  water  rate  for  either  distnct; 

—does  not  result  in  any  increased  operating  losses  to  the  United 

States  above  those  that  would  have  existed  if  there  had  not  been  a 

transfer;  and 
—does  not  decrease  the  caprtal  repayment  to  the  United  States  below 

what  it  would  fiave  been  if  there  had  been  no  transfer. 
Must  pay  a  rate  that  is  at  least  equal  to  the  actual  04M  costs  or  the 

fulk^st  rate  if  the  recipients  wouldhave  been  sutiject  to  these  costs 

in  the  absence  of  a  transfer. 


conservancy  district  to  so  amend  their 
contract  or  the  subcontract. 

Example  (2).  Assume  District  XYZ  has  a 
pre-October  12,  1982,  contract  with  the 
United  States  for  the  delivery  of  irrigation 
water.  The  district  also  has  allocated  that 
irrigation  water  pursuant  to  subcontracts 
with  six  subcontracting  entities.  However, 
the  United  States  is  not  a  party  to  these 
subcontracts.  A  subcontractor  may  choose  to 
conform  to  the  discretionary  provisions  only 
if  it  makes  the  United  States  a  party  to  the 
subcontract.  Such  action  will  not  require  the 
prior  law  master  contractor  or  the  other 
subcontractors  to  so  amend. 

Example  (3).  Assume  District  A.  a  master 
contracting  agency,  executes  a  water  ser\ice 
contract  with  the  United  States  after  October 
12, 1982.  The  irrigation  water  is  to  be 
delivered  to  only  two  of  the  eight  member 
agencies  within  District  A.  Subcontracts  are 
executed  between  District  A,  the  United 
States,  and  each  of  the  two  member  agencies 
to  provide  irrigation  water  service  to  the  two 
member  agencies.  In  this  instance,  the 
discretionary  provisions  become  applicable 
to  only  the  two  member  agencies  which 
execute  subcontracts  with  District  A  and  the 
United  States. 


Paragraph  (e)  is  new  that  would 
explain  the  effect  of  a  district's 
becoming  subject  to  the  discretionar>' 
provisions  on  a  landholder's  status.  It 
would  explain  how  certain  indirect 
landholders  in  districts  with  an 
amended  contract  can  conform  to  the 
discretionary  provisions  by  simply 
submitting  a  certification  form.  The 
provision  would  also  explain  how 
Reclamation  would  treat  direct  and 
indirect  landholdings  of  nonresident 
aliens  and  foreign  entities  in  amended 
districts. 

Paragraph  (0  would  expand  on  the 
current  rules'  discussion  of  individual 
elections  to  address  the  effects  of 
elections  by  part  owners  on  entities  and 
vice  versa. 

Section  426.4  in  the  existing 
regulations,  Definitions,  would  be 
renumbered  §426.2.  The  proposed  new 
§  426.4,  entitled  Attribution  of  land,  is 
intended  to  clarify  how  Reclamation 
would  attribute  land  to  indirect 
landholders,  and  to  landholders  who  are 


the  other  subcontracting  entity  with  the 


cACLuie  suuLuiiiratis  wiin  uisinci  A  ana  ine 
United  States. 


vvuuiu  auriDuie  lana  to  inuireci 
landholders,  and  to  landholders  who  are 


16926 


Fedpral  Register  /  Vol.  60.  No.  63  /  Monday.  April  3.  1995  /  Prot>osed  Rule.t 


Federal  Register  /  Vol.  60.  No.  63  /  Monday.  April  3,  1995  /  Proposed  Rules 


16927 


pari  owners  or  are  entities  not  wholly 
ownnd  by  an  individual.  It  would  also 
concisely  summarize  existing  policy 
mxariiing  on  how  .land  is  attributed  for 
enti'.lpmont  purposes. 

Paragraph  (a)  would  establish  the 
general  rule  that  individuals  and 
entities  caiuiot  enhance  their 
entitlements  or  eligibility  through  the 
creation  or  acquisition  of  legal  entities. 
For  example,  a  prior  law  recipient  could 
not  increase  his  or  her  160-acrc 
ownership  entitlement  (see  §426.5)  by 
creating  or  acquiring  an  interest  in  a 
qualified  recipient  legal  entity.  Such  a 
prior  law  recipient  would  need  to 
conform  to  the  discretionary  provisions 
(through  district  contract  action  or 
individual  Irrevocable  election)  in  order 
to  realize  an  increase  in  his  or  her 
entitlements. 

Example  (t).  Corporation  A.  a  limited 
recipient  that  did  not  receive  water  on  or 
before  October  1,  1981.  and  therefore  is  not 
entitled  to  receive  irrigation  water  at  a 
nonfuil-cost  rate  (see  §426.6).  Such  an  entity 
may  not  gain  entitlement  to  receive  irrigation 
water  at  a  nonfull-cost  rate  by  acquiring 
Corporation  B.  an  entity  that  received  water 
on  or  before  that  date.  If  the  latter  entity  were 
so  acquired,  irrigation  water  could  be 
delivered  to  the  entities'  landhoiding  only  at 
the  appropriate  full-cost  rate. 

The  converse  is  also  true.  If  the  entities' 
roles  in  the  preceding  example  were  reversed 
(that  is.  if  Corporation  B  acquired 
Corporation  A),  the  landhoiding  of 
Corporation  A  could  be  irrigated  only  at  the 
appropriate  full-cost  rate  as  long  as 
Corporation  A  continued  to  exist.  In  this 
case,  it  should  be  noted  that  Corporation  B, 
which  is  eligible  to  receive  irrigation  water 
at  a  nonfull-cost  rate,  could  potentially 
receive  nonfull-cost  irrigation  water  on  other 
land  in  its  holding  that  is  not  held  through 
Corporation  A;  but  any  land  held  by  or 
through  Corporation  A  could  be  irrigated 
only  at  full  cost. 

Example  {2}.  Corporation  C  is  a  qua li Red 
recipient  which  owns  and  irrigates  500  acres 
Corporation  C  is  subsequently  acquired  by 
Corporation  D,  a  limited  recipient  which 
received  irrigntion  water  on  or  before  October 
1.  1<»»1.  but  which  currently  has  no 
landholdings  other  than  Corporation  C's  500 
acres.  On  the  date  of  acquisition.  Corporation 
C  becomes  a  limited  recipient  because  it 
benefits  all  the  stockholders  of  Corporation 
n.  Thus,  both  Corporations  C  and  D  are 
entitled  to  own  and  irrigate  640  acres  (see 
§  426.5).  but  only  320  acres  at  the  nonfull- 
cost  water  rate  (see  §426.6).  Therefore,  if  all 
500  acres  arc  irrigated,  the  full-cost  wafer  rate 
must  be  paid  for  water  delivered  to  180  of 
those  acres. 

Example  (J).  The  trustees  of  five 
irrevocable  trusts,  each  of  which  have  six 
natural  persons  as  beneficiaries,  form  a 
partnership  that  holds  land  subject  to  the 
acreage  limitation  provisions  in  a 
discretionary  district.  In  order  to  determine 
if  that  partnership  is  a  limited  or  qualified 
recipient.  It  is  necessary  to  ascertain  how 


iiuny  OMtuml  pununti  will  benefit  from  the 
p.nrtn»Tship  In  this  case.  30  natural  persons 
will  h«nefit  (none  of  the  trust  beneficiaries 
l)enefit  from  more  ihim  one  trust)  and. 
thoreforp.  the  partnership  has  the  atrj^agf 
limitation  status  of  limited  recipient 
Although  the  five  trusts  are  not  limited  in  the 
amount  of  land  they  can  hold  and  receive 
irrigation  water  at  th.e  nonfull-cost  rate  (other 
than  through  the  entitlements  of  their 
beneficiaries)  the  acreage  limitation  status  of 
the  partnership  will  limit  how  much  land 
can  be  held  through  that  entity  by  the  trust* 
and  receive  sue  h  water. 

Paragraph  (b)  would  establish  that,  for 
purposes  of  acreage  limitation 
entitlements,  owned  land  is  attributed 
to  each  indirect  landholder 
proportionally  based  on  that 
landholder's  interest.  Paragraph  (c) 
would  establish  that  leased  land  counts 
against  the  entitlements  of  both  the 
owner  and  the  lessee.  Paragraph  (d) 
would  establish  that  if  a  series  of  legal 
entities  ha.s  ownership  relationships 
with  each  other.  Reclamation  would 
proportionately  attribute  the  land  to 
each  such  entity. 

Example  (4).  Assume  Tnist  A  has  two 
beneficiaries,  beneficiary  A  and  beneficiary 
B.  Beneficiary  A  has  a  60  percent  interest  m 
the  trust,  and  beneficiarj-  B  has  a  40  percent 
inierest.  Trust  A  owns  800  acres  of 
nonexempt  land.  Reclamation  attributes  480 
acres  toward  her  ownership  entitlement,  and 
beneficiary  B  must  attribute  320  acres  toward 
his  ownership  entitlement. 

Example  (5).  Assume  Corporation  C  wholly 
owns  Corporation  D,  and  that  Corporation  D 
owns  a  60  percent  interest  in  Corporation  F. 
Corporation  E  leases  500  acres  of  irrigation 
land.  Reclamation  will  attribute  to 
Corporation  E  all  500  acres  toward  the 
company's  nonfull-cost  entitlement,  and 
Corporations  C  and  D  must  each  attribute  300 
acres  toward  their  nonfull-cost  entitlements. 

Example  (6).  Attribution  to  both  owner  and 
lessee  is  demonstrated  by  Farmer  A  who 
owns  400  acres  of  irrigation  land  which  she 
leases  to  Farmer  B.  Farmer  A  must  count  all 
400  acres  toward  her  ownership  and  nonfull- 
cost  entitlements,  and  Farmer  B  must  count 
all  400  acres  toward  his  nonfull-cost 
entitlement. 

Paragraph  (e)  addresses  how  land  that  is 
owned  by  a  landholder  and  then  is  indirectly 
leased  by  the  same  landholder  will  be 
counted  by  that  landholder. 

Example  l7j.  Farmer  A  owns  60  acres  and 
leases  that  land  to  Corporation  XYZ  that 
lea-ses  a  total  of  200  acres.  Fanner  A  also 
owns  50  percent  of  Corporation  XYZ.  Farmer 
A  would  claim  his  60  owned  acres,  but 
would  not  have  to  claim  the  entire  200  acres 
leased  by  Corporation  XYZ.  Instead.  Fanner 
A  would  claim  70  acres  leased  by 
Corporation  XYZ  (200  acres  minus  the  60 
owned  acres  times  the  50  percent  ownership 
interest).  Accordingly,  Farmer  A  would  claim 
a  total  landhoiding  of  130  acres.  If  Farmer  B 
was  the  other  part  owner  of  Corporation  XYZ 
and  leased  his  140  owned  acres  to  that  entity, 
his  claimed  landhoiding  would  be  170  acres 
(140  owned  acres,  plus  200  acres  minus  the 


I4(>i>wned  acre*  tunes  tbt*  '»<•  |»'n  vni 
ownership  intere.si). 

Paragraph  (f)  would  e.stablish  that,  tor 
purjKJsos  of  eligibility.  land  is  allributed 
in  its  entirety  to  all  direct  and  indired 
landholders,  unless  they  hold  divided 
interests.  The  provision  acknowledges 
that  irrigation  water  c:annot  l>e  tielivnred 
to  a  legal  entity  without  benefiting  all 
indirect  owners  of  undivided  interests 
in  that  entity;  therefore,  all  such  indirect 
owners  must  be  eligible  in  order  for  the 
entity  to  bo  eligible. 

If  the  interests  of  the  entity's  indirect 
owners  are  divided,  however,  then  the 
district  could  deliver  irrigation  water  to 
the  entity  without  necessarily  benefiting 
all  such  owners.  In  this  situation,  it  may 
be  possible  to  deliver  irrigation  water  to 
the  entity  even  if  one  or  more  of  the 
entity's  indirect  owrners  is  not  eligible. 

Example  (8).  Assume  two  qualified 
recipients.  Farmer  A  and  Fanner  B.  torm  a 
qualified  recipient  partnership  with  equal, 
undivided  interests.  Farmer  A  has  no 
landhoiding  outside  the  partnership,  but 
Farmer  B  owns  960  acres  of  nonexempt  and 
nonexcess  land  outside  the  partnership,  and 
has  therefore  completed  his  ownership 
entitlement.  The  partnership  has  no 
remaining  ownership  entitlement,  because 
any  land  inigated  by  the  partnership  would 
cause  Farmer  B  to  exceed  his  ownership 
entitlement. 

If.  however,  the  partnership  agreement  in 
this  example  provided  that  the  partners' 
interests  were  separable  and  alienable,  the 
partnership  could  receive  irrigation  water  on 
that  land  attributable  to  Farmer  A.  It  would 
need  to  be  shown  that  Farmer  B  does  not 
benefit  from  the  receipt  of  inigation  water  by 
the  partnership. 

Section  426.5  in  the  e.^cisting 
regulations,  Contracts,  would  bo 
renamed  and  renumbered  §426.3.  The 
proposed  new  §  426.5.  Ownership 
entitlement,  would  replace  §  426.6  of 
the  existing  regulations.  This  section 
would  summarize  the  ownership 
entitlements  of  individuals  and  most 
types  of  entities,  and  would  be  generally 
rewritten  for  conciseness. 

Paragraph  (a)  would  be  rewritten  to 
achieve  better  organization  and  clarity. 
Moreover,  the  reference  in  the  current 
language  to  the  regulation  on  class  1 
equivalency  would  be  deleted  because 
that  topic  is  addressed  in  the  discussion 
of  qualified  and  limited  recipient, 
entitlement. 

All  descriptions  of  what  constitutes 
qualified,  limited,  and  prior  law 
recipients  would  be  deleted  because 
they  are  redundant  writh  the  definitions 
found  in  §426.2. 

The  trust  discussion  would  be  placed 
in  a  new  §426.7. 

The  following  table  summarizes  the 
ownership  entitlements  specified  in  this 
section: 


If  the  landowner  is  a: 


Qualified  recipient 

Limited  recipient  

Prior  law  recipient  and  is  a(n): 

Irxjividual  

Husband  and  wife  who  jointly  own 

equal  interest. 
Surviving  spouse  

Child  

Joint  tenancy  or  tenancy-in-common, 
if  interests  are  equal. 

Partnership  if  interests  are:  alienable, 
equal,  and  separable. 

Partnership  if  interests  are:  not  alien- 
able or  not  separable. 

Corporation 


The  size  of  his  or  her  ownership  entitle- 
ment is: 

960  acres  or  class  1  equivalent 

540  acres  westwide  or  class  1  equivalent 

160  acres  

320  acres  

Up  to  320  acres  

160  acres 

160  acres  per  tenant 

160  acres  per  partner  

160  acres  total  

160  acres  


Basis  of  computation 


Westwide. 
Westwide 

Westwide  for  land  acquired 

district  for  land  acquired  on 
Westwide  for  land  acquired 

district  for  land  acquired  on 
Westwide  for  land  acquired 

district  for  land  acquired  on 
Westwide  for  land  acquired 

district  for  land  acquired  on 
Westwide  for  land  acquired 

district  for  land  acquired  on 
Westwide  for  land  acquired 

district  for  land  acquired  on 
Westwide  for  land  acquired 

district  for  land  acquired  on 
Westiwide  for  land  acquired 

district  for  land  acquired  on 


after  12/6/79.  Distrtct-by- 

or  before  12/6/79. 

after  12/6/79.  Distnct-by- 

or^fore  12/5/79. 

after  12/6/79.  Distnct-by- 

or  before  12/6 '79. 

after  12/6/79.  Distnct-by- 

or  beiore  12/5/79. 

after  12/6/79.  Distnct-by- 

or  before  12/5/79. 

after  lZ'6/79'.  District-by- 

or  before  12/6/79. 

after  12/6/79.  Distnct-by- 

or  before  1 2/6/79. 

after  i2'6/79.  Distnct-by- 

or  before  12/6/79. 


The  following  examples  illustrate  the 
application  of  this  section: 

Example  (1).  Farmer  A  receives  inigation 
water  on  160  acres  owned  in  District  X,  a 
district  subject  to  prior  law.  District  X 
subsequently  amends  its  contract  to  conform 
to  the  discretionary  provisions.  Farmer  A 
a'ufomatically  becomes  a  qualified  recipient 
by  virtue  of  the  district  decision  and  is 
entitled  to  receive  inigation  water  on  a 
maximum  of  960  acres  of  inigation  land  in 
his  ownership. 

Example  (2).  Farmer  B  and  her  husband  are 
a  qualified  recipient  by  virtue  of  an 
irrevocable  election.  They  own  in  joint 
tenancy  960  acres  of  nonexempt  land.  As  a 
qualified  recipient,  they  may  inigate  the 
entire  960-acre  landhoiding.  However,  they 
have  completed  their  ownership  entitlement. 

Example  (3).  Farmer  C  and  Farmer  D  are 
a  manied  couple,  and  each  owns  480  acres 
of  inigation  land  under  separate  title  in 
District  A.  District  A  has  amended  its 
contract  to  conform  to  the  discretionary 
provisions.  Even  though  the  land  is  held  in 
separate  title,  Fanner  C  and  Farmer  D  as  a 
manied  couple  have  reached  the  limits  of 
their  ownership  entitlement  as  a  qualified 
recipient. 

Example  (4).  Farmer  E  is  a  citizen  of 
Germany,  but  has  taken  up  permanent 
residency  in  the  United  SUtes.  Farmer  E 
owns  160  acres  in  District  Y  and  desires  to 
purchase  an  additional  800  acres.  District  Y 
has  not  amended  its  contract  to  conform  to 
the  discretionary  provisions.  Farmer  E; 
however,  decides  to  execute  an  irrevocable 
election.  After  the  election,  Farmer  E 
becomes  entitled  to  receive  inigation  water 
on  960  acres  of  owned  land.  This  entitlement 
as  a  qualified  recipient  remains  in  force  so 
long  as  Farmer  E,  as  a  resident  alien, 
maintains  permanent  residency  in  t)ie  United 
States.  If  Farmer  E  were  to  become  a  U.S. 
citizen,  his  eligibility  as  a  qualified  recipient 
would,  of  course,  remain  in  force. 

Example  (5).  Farmer  F  is  a  citizen  and 
resident  of  Switzerland.  Farmer  F  owns  160 
acres  of  inigation  land  in  District  X,  a  district 
subject  to  prior  law.  Subsequently.  District  X 


amends  its  contract  to  conform  to  the 
discretionary  provisions.  Farmer  F.  as  a 
nonresident  alien,  cannot  meet  the 
requirements  of  either  a  qualified  recipient  or 
limited  recipient.  For  that  reason,  and 
because  he  owned  the  inigation  land  prior  to 
the  disU-ict's  contract  amendment.  Farmer  F 
may,  as  set  forth  in  §  426.11(e),  place  the  land 
under  recordable  contract  and  receive 
inigation  water  at  the  nonfull-cost  rate  for  5 
years.  (If  the  land  were  not  placed  under 
recordable  contract  or  had  Farmer  F  not 
acquired  the  inigation  land  prior  to  the 
district's  contract  amendment,  the  160  acres 
owned  would  be  ineligible  for  service  until 
such  time  as  it  was  sold  or  otheruise 
transferred  to  an  eligible  recipient  or  Farmer 
F  qualifies  as  a  resident  alien  in  the  United 
States.) 

Example  (6).  ABC  Farms  is  a  general 
partnership  comprised  of  four  individuals 
who  are  qualified  recipients  and  who  own 
equal  interests  in  the  partnership's  960-acre 
landownership.  The  land  is  located  in 
District  Z.  which  is  subject  to  the 
discretionary  provisions.  Therefore,  ABC 
Farms  satisfies  the  requirements  for  a 
qualified  recipient  and  may  receive  irrigation 
water  for  all  960  acres  in  its  ownership. 
Moreover,  the  members  of  the  partnership,  as 
qualified  recipients,  may  each  receive 
inigation  water  on  a  maximum  of  720  acres 
in  some  ownership  or  ownerships  other  than 
ABC  Farms. 

Example  (7).  Six  brothers  who  are  citizens 
and  residents  of  Canada  form  a  family 
corporation  registered  in  the  State  of 
Montana  with  each  brother  holdi.ng  equal 
shares  in  the  corporation.  The  corporation 
makes  an  irrevocable  election  and  is 
therefore  a  qualified  recipient  entitled  to 
receive  inigation  water  on  960  acres  or  less 
of  owned  land.  The  brothers  cannot  meet  the 
requirements  to  be  qualified  recipients  since 
none  are  citizens  of  the  United  States  or 
residents  aliens  thereof  Therefore,  each 
brother  has  completed  his  160-acre 
ownership  entitlement  as  a  prior  law 
recipient.  In  a  district  subject  to  the 
discretionary  provisions,  nonresident  aliens 
may  receive  inigation  water  only  on  lands 


held  through  legal  entities  (i.e.,  indirectly) 
and  may  not  receive  inigation  water  on  land 
they  hold  directly. 

Example  (8).  Corporation  A  is  a  qualified 
recipient  receiving  inigation  water  on  a 
landownership  of  960  acres.  Farmer  Brown  is 
also  a  qualified  recipient  who  owns  25 
percent  of  Corporation  A  and  farms  800  acres 
of  owned  land  using  inigation  water  In  this 
instance.  Farmer  Brown  exceeds  his 
individual  ownership  entitlement  by  80  acres 
and  must  either  divest  an  appropriate  share 
of  his  ownership  in  Corporation  A  or 
designate  80  acres  of  his  directly  owned  land 
as  excess. 

Example  (9).  Corporation  B  and 
Corporation  C,  wholly  owned  subsidiaries  of 
Corporation  D,  each  own  500  acres  in  District 
Z  which  has  amended  its  contract  to  conform 
to  the  discretionary  provisions.  All  three 
corporations  are  qualified  recipients.  The 
landholdings  of  Corporations  B  and  C  are 
counted  against  the  entitlement  of  the  parent 
corporation.  Corporation  D.  Therefore, 
Corporation  D  has  exceeded  its  960-acre 
ownership  entitlement  by  40  acres,  and  40 
acres  must  be  declared  excess. 

Example  (10).  AAA  Land  Company,  a 
corporation  benefiting  more  than  25  persons 
and  registered  in  the  State  of  California,  owns 
320  acres  in  District  Y.  In  the  absence  of 
district  action,  the  company  makes  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions.  Thereby  AAA  Land 
Company  becomes  a  limited  recipient  and  is 
entitled  to  receive  inigation  water  on  640 
acres  or  less  owned  westwide. 

Example  (12).  BBB  Fertilizer  Company  is  a 
corporation  registered  in  Nebraska  and  owns 
160  acres  of  nonexcess  and  480  acres  of 
excess  land  in  District  X,  a  district  subject  to 
prior  law.  District  X  subsequently  amends  its 
contract  to  conform  to  the  discretionary 
provisions.  BBB  Fertilizer  Company  benefits 
more  than  25  persons  and  therefore 
automatically  becomes  a  limited  recipient 
with  a  640-acre  ownership  entitlement.  BBB 
Fertilizer  Company  may  therefore  redesignate 
the  480  excess  acres  as  nonexcess. 
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fixnmple(12l.  CDE  Devplopraent  (ximpany 
IN  d  corporation,  incorporated  in  the  Greater 
Antilles,  with  more  than  25  sharehoUiers. 
(DE  Development  Company  buys  160  acres 
in  a  district  which  has  amended  its  contract 
lo  conform  to  the  discretionary'  provisions. 
I  iowevvt.  unless  and  until  such  time  as  CDE 
Development  Company  establishe<;  itself  as  a 
I "g:ii  entity  tinder  State  or  Federal  law.  it 
cannot  meet  the  requirements  to  become  a 
limited  recipient.  a«d  none  of  its  directly 
held  land  is  eligible  for  irrigation  water  Had 
CDE  Development  Company  be<»n  receiving 
ini^ation  water  on  the  160  acres  prior  to  the 
districts  amendment,  it  could  have  placed 
th»r  land  under  recordable  contract  as  set 
forth  in  4426  11(e)(3)  and  could  have 
continu^  to  receive  irrigation  wafer  for  5 
VPH  rs. 

Example  (13}  FGH  Corjxiration  is  owned 
hy  more  than  25  stockhoUk^rs  and  is 
registered  in  France.  I|K  Corporation  is 
rirgistered  in  California  and  is  a  wholly- 
owned  subsidiary  of  FCH  Ciorporation.  I|K 
owns  640  acres  in  a  district  subject  to  the 
discretionary  provisions.  IJK  is  a  limited 
r*^ripient  that  would  nonnally  be  entitled  to 
irrigate  the  entire  640-acre  landownership; 
however.  FCH  cannot  become  a  limited 
recipient  because  it  is  not  registered  in  the 
I'nited  States.  Therefore.  FCH  has  only  the 
IBO-acre  ownership  entitlement  of  a  prior 
law  recipient.  As  a  result,  only  160  acres  of 
UK's  owned  land  is  eligible  to  receive 
irrigation  water.  The  remaining  480  acres 
must  be  declared  excess. 

Example  (14)  Farmer  G.  a  prior  law 
recipient,  owns  160  acres  of  irrigation  land 
in  each  of  four  districts.  None  of  the  districts 
in  which  Farmer  G  owns  land  has  amended 
its  contract  to  conform  to  the  discretionary 
provisions,  and  Farmer  G  held  title  to  the 
land  prior  to  December  6.  1979.  Thus,  Farmei 
C  remains  eligible  lo  receive  irrigation  water 
on  the  640  acres  owned  in  the  four  different 
districts. 

Note:  If  title  to  the  irrigated  land  changes 
hands,  the  160-acre  westwide  entitlement 
will  automatically  apply  to  the  transferred 
land,  assuming  the  new  landholder  is  a  prior 
law  recipient. 

Example  (151.  Farmer  H  owns  160  acres  in 
each  of  two  prior  law  districts,  and  all  of  the 
acreage  is  eligible  for  irrigation  water  by 
virtue  of  the  fact  Farmer  H  owned  the  land 
prior  to  Dixrember  6,  1979.  On  January  1. 
1983.  Farmer  H  purchased  another  160  acres 
of  nonexcess  land  which  is  kxrated  in  a  third 
prior  law  district.  The  land  newly  purchased 
in  this  district  must  be  declared  excess, 
except  as  provided  for  in  §426  11(d). 

Example  (16).  Farmer  I  and  his  wife  own 
320  acres  of  irrigation  land  in  each  of  two 
prior  law  districts,  for  a  total  of  640  acres. 
The  couple  purchased  both  parcels  of  land  in 
1976.  Fanner  I  and  bis  wife  have  not  made 
an  irrevocable  election.  Since  the  land  was 
purchased  prior  to  December  6. 1979.  Farmer 
I  and  his  wife  are  entitled  to  receive 
irrigation  water  on  all  640  acres.  The  couple 
has  reached  the  limit  of  their  ownership 
entitlement. 

Example  (17).  Farmer  )  and  Farmer  K  own 
equal  intertjsts  in  a  tenancy-in-conuiion 
which  owns  320  acres  of  irrigation  land  in 
District  Y.  District  Y  has  not  amended  its 


contract  to  l>ec.ome  subject  to  the 
dist.retionary  provisions.  Both  Farmers  |  dnd 
K  own  nonexempt  land  only  through  their 
interests  in  the  tenancy;  however.  Farmer  I 
wishes  to  purchase  additional  land  in  the 
district  so  he  makes  an  irrevocableelection 
Since  the  tenancy  remains  siibjert  to  prior 
law.  Farmers  |  and  K  may  each  receive 
irrigation  water  on  a  maximum  of  IHO  ac  res 
through  their  interests  in  the  entity 
Theriifore,  the  tenancy's  320  acres  remain 
eligible  to  r«»ceive  irrigation  water,  but  the 
tenancy  and  Farmer  K  have  both  reached  the 
limits  of  their  ownership  entit!em«mts  under 
prior  law.  However,  as  a  qualified  recipient. 
Farmer  I  may  receive  irrigation  water  on  an 
additional  800  acres  of  owned  land 

Example  (181  Mr  and  Mrs.  L.  who 
purchased  all  of  their  owned  land  prior  to 
December  6.  1979.  may  receive  Reclamation 
irrigatitin  water  on  the  320  acres  they  jointly 
own  as  prior  law  recipients  in  District  A  and 
also  on  the  100  acres  they  own  in  District  B. 
On  July  1.  1991.  Mr.  and  Mrs  L  piircha.se  an 
additional  40  acres  in  District  B.  Since  the  40 
acres  were  acquired  after  December  6.  1979. 
all  460  acres  in  their  ownership  must  be 
taken  into  consideration  to  determine  it  the 
newly  acquired  land  is  within  the  couple's 
ownership  entitlement.  In  this  rase,  the  total 
owned  acres  westwide  (460  acres)  exceeds 
the  couple's  maximum  westwide  entitlement 
as  prior  law  recipients  (320  acres).  Therefore, 
the  40  newly  acquired  acres  are  considered 
to  be  excess  land  and  ineligible  to  receive 
Reclamation  irrigation  water  in  the  couple's 
landholding. 

Example  (19).  EFC  Farms,  a  partnership 
composed  of  four  individuals  who  hold 
equal,  separable,  and  alienable  interests  in 
the  partnership,  owns  960  acres  of 
nonexempt  land  located  in  District  V  Distru  t 
Y  has  not  amended  its  contract  to  become 
subject  to  the  discretionary  provisions.  EFC 
Farms  and  two  of  the  partners  are  subject  to 
prior  law;  the  other  two  partners  have  made 
irrevocable  elections.  Neither  EFG  Farms  nor 
any  of  the  partners  owns  irrigation  land 
outside  the  partnership.  Based  on  these  facts, 
each  partner  may  own  and  receive  irrigation 
water  on  a  maximum  of  160  acres  through 
the  partnership.  Therefore.  640  of  the  EFC 
Farms'  960  acres  are  entitled  to  receive 
irrigation  water,  the  remaining  320  acres 
must  be  declared  excess.  The  two  partners 
who  have  made  irrevocable  elections  may 
each  purchase  and  receive  irrigation  water  on 
another  800  h*  res  outside  the  partnership  in 
order  to  complete  their  individual  960-acrc 
ownership  entitlement  for  qualifii^ 
recipients. 

Example  (20).  Corporation  CHI  owns  320 
acres  in  District  Y.  a  prior  law  district. 
Corporation  GHI's  two  shareholders,  Farmer 
L  and  Farmer  M.  hold  equal  interests  in  the 
corporation.  Both  District  Y  and  Farmer  L  are 
subject  to  prior  law:  however,  Fanner  M  is 
a  qualified  recipient  by  virtue  of  having  made 
an  irrevocable  election.  As  a  corporation 
subject  to  prior  law,  only  160  of  Corporation 
GHI's  320  acres  can  be  declared  nonexcess. 
Eighty  acres  of  the  corporation's  nonexcess 
ownership  is  attributed  toward  the 
ownership  entitlement  of  each  shaniholder 
As  a  prior  law  recipient.  Fanner  L  may 
receive  irrigation  water  on  another  80  ac  n-s 


of  inigation  land  through  ownership 
anangements  outside  the  corporation  in 
order  to  complete  his  individual  160-acre 
ownership  entitlement.  To  complete  his  960- 
acre  ownership  entitlement  as  a  qualified 
recipient.  Farmer  M  may  receive  inigation 
water  on  anadditiona!  880  acres  outside  the 
I  orporation 

Exnniph  (Jll.  Farmer  N  and  Farmer  () 
form  a  rorporation  in  which  Farmer  \  owns 
a  60  percent  interest  and  Farmer  O  owns  a 
•JO  p«'r(('nt  interest.  Neither  individual  owns 
land  cmtside  the  corporation.  Farmer  N  and 
the  corporation  are  qualified  recipients,  but 
Farmer  O  remains  subject  to  prior  law  The 
maximum  nonexempt  acreage  that  the 
co.-poration  can  own  as  nonexcess  is  400 
acres  (160  divided  by  40  percent).  If  the 
corixiration  owned  more  thdii  400 
nonexempt  acres,  this  would  cause  Fumier  () 
to  exceed  his  ownership  entitiemenl. 

Example  l2Jl.  Farmer  P.  a  qLialified 
recipient,  owns  1.400  nonexempt  acres  and 
has  designated  960  acres  as  nonexcess  and 
eligible  to  receive  inigation  water  In  1995. 
Farmer  P  irrigates  only  800  acres;  however, 
the  entire  960  nonexcess  acres  are  still 
counted  against  his  ownership  entitlement 

Example  (23).  Farmer  Q.  a  qualified 
recipient,  owns  640  acres  receiving  irrigation 
water.  Farmer  Q  also  owns  320  acres  iNhii  h 
are  not  in  a  district,  but  Farmer  Q  has 
individually  entered  into  a  10->-ear  contract 
with  the  United  States  for  inigation  water  for 
that  land.  All  960  acres  receiving  inigation 
water  must  be  counted  for  purposes  of 
determining  ownership  entitlement. 

Example  (241.  Farmer  R.  a  prior  law 
recipient,  owns  160  notM;xempt  acres. 
However,  only  1 20  acres  were  deemed 
inigabie  and  eligible  to  receive  imgalion 
water.  Some  years  subsequent  to  this 
determination.  Fanner  R  installed  a  center 
pivot  inigation  system  and  now  inigates  160 
acres  with  the  same  amount  of  water  as  he 
once  used  to  inigate  120  acres.  For  purposes 
of  ownership  entitlement  under  the  KR.A.  all 
160  acres  must  be  counted. 

Example  (25).  Farmer  S  remains  under 
prior  law.  Farmer  S  irrigates  160  acres  of 
owned  land.  Subsequently.  Farmer  S  buys,  m 
another  prior  law  district,  a  160-acre  farm 
which  IS  also  receiving  inigation  water.  All 
the  land  newly  purchased  by  Farmer  S 
thereby  becomes  ineligible  for  service  except 
as  provided  for  in  §426.11(d).  If  the  160  acres 
which  Farmer  S  purchased  had  never 
received  irrigation  water  and  were  in  an  area 
for  which  water  distribution  facilities  had  not 
been  constructed.  Farmer  S  could,  as 
provided  in  §426.11(d)(1)(ii)or(2)(ir).  place 
the  160  acres  under  recordable  contract  when 
the  facilities  became  available  to  serve  the 
land. 

Section  426.6  in  the  existing 
regulations.  Ownership  entitlement. 
would  be  renumbered  8426.5.  The 
proposed  new  §426.6.  Leasing  and  full- 
cost  pricing,  would  replace  §  426.7  of 
the  existing  regulations.  This  section 
would  describe  the  conditions  under 
which  full-cost  charges  would  be 
applied  (see  examples  1  through  14). 
and  would  describe  how  fiil!-(.ost  rates 
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are  determined  (see  examples  15 
through  21). 

The  paragraph  in  the  existing 
regulation  on  what  constitutes  a  lease 
would  be  deleted  because  it  more 
properly  belongs  in  the  definition 
section. 


1€929 


If  the  tarxjhokler  is  a; 


Care  has  been  taken  to  distinguish 
between  the  definition  of  a  lease  and  the 
requirements  of  a  lease.  It  is  important 
to  note  that  failure  to  meet  the 
requiremei^ts  of  a  lease  does  not  mean 
failure  to  meet  the  definition  of  a  lease. 
Thus,  for  example,  it  cannot  be  argued 
that  an  agreement  does  not  constitute  a 
lease  because  it  is  not  in  writing.  Rather, 
a  lease  which  is  not  written  would  not 
qualify  for  treatment  as  a  lease  for  the 
purposes  of  the  RRA,  and  therefore,  the 
land  associated  with  the  lease  would  be 
ineligible  to  receive  irrigation  water. 

In  the  discussion  of  nonfull-cost 
entitlements,  the  term  irrigation  land 
would  be  used  liberally.  The  reference 
to  exempt  land  would  be  deleted  since 
use  of  the  term  irrigation  land 
automatically  excludes  exempt  land. 

The  citation  regarding  extended 
recordable  contracts  would  be  deleted 
because  the  paragraphs  on  extended 
recordable  contracts  are  proposed  for 
deletion  from  §426.11  of  the 
regulations.  (This  deletion  will  be 
addressed  in  the  discussion  of  section 
11.) 

Under  the  discussion  of  nonfull-cost 
entitlements  of  qualified,  limited,  and 
prior  law  recipients,  the  sentences 
describing  various  types  of  land  not 
subject  to  full  cost  would  be  deleted  to 
eliminate  redundancy  writh  other 
sections.  Land  subject  to  recordable 
contracts  is  discussed  in  §426.11; 
exempt  land  does  not  need  discussion 
because  it  has  been  excluded  through 
use  of  the  term  irrigation  land;  and 
involuntarily  acquired  land  is  addressed 
earlier  in  the  section. 

The  paragraph  on  multidistrict 
landholdings  would  be  deleted  because 
it  is  redundant  with  the  discussion  of 
these  topics  in  §  426.3. 

The  following  table  summarizes  the 
nonfull-cost  entitlements  specified  in 
this  section: 


The  landholder's 

nonfull-cost  enti- 

If  the  landholder  is  a: 

Metryem  is  com- 

puted on  a 

vi^stwide  basis 

and  is: 

Qualified  recipient  

960  acres. 

Limited  recipient  who  ac- 

quired the  larx): 

Prior  to  or  on  October 

320  acres. 

1.1981. 

After  October  1,  1981  .. 

0  acres. 

Prior  law  recipient  and  is 

a(n): 

Individual  

Hustand  and  wife  who 
jointly  own  equal  in- 
terest. 

Surviving  spouse  

Ch«d  

Joint  tenancy  or  ten- 
ancy-in-common, if 
interests  are  equal. 

Partnership  if  Interests 
are:  alienable,  equal, 
and  separable. 

Partnership  If  Interests 
are:  not  alienable  or 
not  separable. 

Corporation 


The  landholder's 
nonfull-cost  ent>- 
tlement  is  conv 

puted  on  a 

westwide  basis 

and  is: 


160  acres. 
320  acres. 


Up  to  320  acres. 
160  acres. 
160  acres  per 
tenant. 

160  acres  per 
partner. 

160  acres  total. 


160  acres. 


The  application  of  §  426.6  is 
illustrated  by  the  following  examples: 

Example  (1).  Farmer  A,  a  qualified 
recipient,  receives  irrigation  water  on  900  of 
the  960  acres  of  nonexempt  land  in  his 
ownership  in  District  X.  Farmer  A  leases  and 
receives  inigation  water  on  another  320  acres 
in  District  Y.  Since  Farmer  A  receives  water 
on  260  acres  over  and  above  his  nonfull-cost 
entitlement,  he  must  select  260  acres  of 
owned  land,  leased  land,  or  a  combination  of 
both,  and  pay  the  full-cost  rate  for  water 
delivered  to  that  land. 

Example  (2).  Fanner  B,  a  qualified 
recipient,  owns  and  receives  irrigation  water 
on  960  acres  in  District  X.  Farmer  B  decides 
to  lease  all  960  acres  to  another  qualified 
recipient,  Farmer  C.  Farmer  C,  however, 
already  farms  960  acres  receiving  inigation 
water.  Therefore,  Farmer  C  would  be  eligible 
for  nonfull-cost  rate  inigation  water 
delivered  to  only  960  acres. 

Examp)e  (3).  Farmer  D  has  made  an 
irrevocable  election  and  owns  and  receives 
inigation  water  on  960  acres.  Farmer  E  is 
subject  to  prior  law  and  owns  and  receives 
water  on  160  acres.  Fanner  D  hires  Fanner 
E  to  operate  Farmer  D's  equipment  in 
performance  of  all  the  physical  farm  work  on 
Farmer  D's  960  acres.  Farmer  E  receives 
compensation  for  such  sen-ices,  which  does 
not  consist  of  a  share  of  the  crop  and  is  not 
based,  in  advance,  on  the  degree  of  economic 
success  or  failure  of  the  production  or 
marketing  of  the  crop.  Fanner  D  retains  at  all 
times  the  economic  risk  associated  with  both 
crop  production  and  marketing  from  his  960 
acres.  Farmer  D  also  makes  all  major 
decisions  concerning  the  farming  operation, 
and  Fanner  E  merely  canies  out  Farmer  D's 
instructions.  This  arrangement  between 
Farmer  D  and  Farmer  E  does  not  constitute 
a  lease  because  Farmer  D  has  not  transferred 
possession  of  his  land  to  Farmer  E. 

Example  (4).  Assume  the  same  facts  as  in 
example  3  of  this  section,  except  that  Farmer 
E  makes  the  major  decisions  concerning  the 
farming  operation.  This  arrangement  between 
Farmer  D  and  Farmer  E  constitutes  a  lease 
because  p>ossession  of  the  land  has 


transferred  from  Farmer  D  to  Farmer  E. 
Therefore,  Farmer  E  has  exceeded  her 
nonfull-cost  entitlement  by  960  acres  and 
must  pay  full  cost  for  water  delivered  to  960 
acres  of  her  landholding. 

Example  (5).  Landholder  F.  a  qualified 
recipient,  receives  inigation  water  on  960 
acres  of  owned  land  in  District  X  and  800 
acres  leased  in  District  Y.  At  the  beginning 
of  the  water  year.  Landholder  F  selects  360 
owned  acres  plus  600  leased  acres  to  receive 
irrigation  water  at  the  nonfull-cost  rate.  He 
pays  the  full-cost  rate  for  water  delivered  to 
the  remaining  800  acres.  In  July,  Landholder 
F  terminates  the  lease  on  the  600  acres  of 
leased  land  which  are  part  of  his  nonfull-cost 
entitlement.  However,  since  nonfuli<ost 
acreage  is  counted  against  ones  entitlement 
on  a  cumulative  basis  during  any  1  water 
year.  Landholder  F  has  already  reached  the    . 
limits  of  his  nonfull-cost  entitlement  for  this 
water  year.  Therefore,  Landholder  F  may  not 
replace  in  that  water  year  those  600  nonfull- 
cost  acres,  even  though  they  no  longer 
receive  inigation  water,  with  600  acres  from 
his  full-cost  land.  Landholder  F  also  must 
pay  the  full-cost  rate  for  inigation  water 
delivered  to  any  new  land  he  inigates  during 
that  water  year. 

Example  (6).  Landholder  G.  a  qualified 
recipient,  owns  and  inigates  1,200  acres.  400 
of  which  are  subject  to  a  recordable  contract. 
Landholder  G  also  inigates  300  acres  leased 
from  another  party.  All  of  Landholder  G's 
landholding,  a  total  of  1,500  acres,  counts 
against  his  nonfull-cost  entitlement; 
therefore,  he  is  in  excess  of  his  nonfull-cost 
entitlement  by  540  acres.  However,  the  400 
acres  under  recordable  contract  are  not 
subject  to  full-cost  pricing,  so  Landholder  G 
need  select  only  140  acres  for  full-cost 
pricing.  The  full-cost  land  may  be  selected 
from  the  nonexcess,  recordable  contract,  or 
leased  land  in  his  holding. 

Example  (71  ABC  Farms  remains  under 
prior  law.  It  owns  and  was  receiving 
inigation  water  on  160  acres  in  District  X 
prior  to  October  1.  1981.  ABC  Farms  also 
owns  and  inigates  480  acres  in  another  prior 
law  district  which  are  subject  to  a  recordable 
contract.  ABC  Farms  may  continue  to  receive 
inigation  water  at  the  nonfull-cost  rate  on  its 
entire  landholding  until  the  end  of  the 
recordable  contract  period.  At  that  time,  if 
ABC  Farms  remains  under  prior  law.  only 
160  acres  in  District  X  may  continue  to 
receive  inigation  water.  If  ABC  Farms  makes 
an  irrevocable  election  prior  to  the  maturity 
of  the  recordable  contract,  it  may  amend  the 
recordable  contract  to  allow  it  to  own  and 
receive  inigation  water  on  all  640  acres 
owned.  Upon  electing,  ABC  Farms  may 
receive  inigation  water  at  the  nonfull-cost 
rate  on  320  acres,  but  it  must  pay  the  full- 
cost  rate  on  the  320  acres  by  which  it  has 
exceeded  its  nonfull-cost  entitlement. 
Example  (8).  CDE  Farms,  a  limited 
recipient,  owns  640  acres  of  land  eligible  to 
receive  inigation  water.  The  purchase  of  the 
land  took  place  after  October  1. 1981.  and 
CDE  Farms  was  not  receiving  inigatioa  water 
on  any  other  land  on  or  before  October  1. 
1981.  Therefore,  in  order  for  CDE  Farms  to 
receive  inigation  water  for  any  nonexempt 
land,  it  must  pay  the  full-cost  rate  for  that 
wBter. 
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Example  (91.  FGH  Fertilizer  Company,  a 
limited  recipient,  buys  160  acres  of  land 
receiving  irrigation  water  in  District  X.  The 
purchase  of  the  land  is  made  subsequent  to 
October  1. 1981.  However,  the  company  was 
receiving  irrigation  water  on  160  leased  acres 
in  DisUicI  B  prior  to  October  1, 1981. 
Therefore,  the  160  acres  recently  purchased 
are  eligible  to  receive  irrigation  water  at  the 
nonfull-cost  rate.  If  FGH  Fertilizer  Company 
buys  or  leases  additional  land,  the  company 
would  have  to  select  and  pay  the  full-cost 
rate  for  any  irrigation  water  delivered  to  land 
in  excess  of  its  320-8cre  nonfull-cost 
entitlement. 

Example  110).  The  XYZ  Corporation,  a 
limited  recipient,  owns  640  acres  of  irrigation 
land  in  District  A.  Since  the  corporation  was 
receiving  irrigation  water  prior  to  October  1, 
1981.  it  is  entitled  to  irrigate  320  acres  at  the 
nonfull-cost  rate  and  320  acres  at  the  full-cost 
rate.  If  the  corporation  were  to  lease  the 
owned  land  subject  to  full  cost  to  another 
landholder,  the  full-cost  rate  would  still 
apply. 

Example  (t  t).  Fanner  H  and  her  hutband 
receive  irrigation  water  on  320  owned  acres 
of  irrigation  land  and  on  40  leased  acres  in 
District  X.  District  X  has  not  amended  its 
contract  to  become  subject  to  the 
discretionary  provisions  and  Farmer  H  and 
her  husband  have  not  made  an  irrevocable 
election.  Since  Farmer  H  and  her  husband 
receive  irrigation  water  on  40  acres  in  excess 
of  their  320-acre  nonfull-cost  entitlement,  the 
couple  must  select  40  acres  in  their 
landholding  and  pay  the  full-cost  rate  for 
water  delivered  to  that  land.  If  Fanner  H  and 
her  husband  make  an  irrevocable  election  or 
if  District  X  amends  its  contract  to  become 
subject  to  the  discretionary  provisions,  the 
couple  would  thereby  become  a  qualiTied 
recipient  with  a  nonfull-cost  entitlement  of 
960  acres.  Since  their  landholding  is  within 
that  entitlement.  Farmer  H  and  her  husband 
would  be  able  to  receive  irrigation  water  at 
the  nonfull-cost  rate  on  all  360  acres. 

Example  Il2).  Farmer  I  and  his  wife  lease 
640  acres  of  irrigation  land  in  District  X  and 
another  640  acres  of  irrigation  land  in  District 
Y.  Districts  X  and  Y  have  not  amended  their 
contracts  to  become  subject  to  the 
discretionary  provisions  and  Farmer  I  and  his 
wife  have  not  made  an  irrevocable  election. 
Since  the  couple  has  exceeded  their  320-acre 
nonfull-cost  entitlement  by  960  acres.  Farmer 
I  and  his  wife  must  select  960  acres  in  their 
landholding  and  pay  the  full-cost  rate  for 
water  delivered  to  that  land. 

Example  13.  Four  brothers  hold  equal, 
separable,  and  alienable  interests  in  a 
partnership  they  formed.  The  partnership 
owns  160  acres  of  irrigation  land  in  District 
X  and  also  leases  another  320  acres  from 
another  party  in  District  Y.  The  p>artnership 
and  both  districts  remain  subject  to  prior  law. 
Since  the  partnership's  landholding  is  within 
its  640-acre  nonfull-cost  entitlement  (160 
times  4).  no  full-cost  charges  will  be  assessed 
to  water  delivered  to  any  land  in  the  holding. 

Example  (14).  Farmer  J,  a  prior  law 
recipient,  owns  5.000  acres  of  irrigation  land 
in  District  X,  4,900  of  which  are  under 
recordable  contract.  He  also  receives 
irrigation  water  on  another  320  acres  which 
he  leases  in  this  same  district.  Thus.  Farmer 


I  is  receiving  irrigation  water  on  5.160  acres 
(5,320  minus  160)  m  excess  of  his  nonfull- 
cost  entitlement.  However,  his  recordable 
contract  land  is  not  subject  to  full<o$t 
pricing;  therefore.  Farmer  ]  must  select  260 
acres  (5,160  minus  4,900)  for  full-cost 
pricing.  Although  his  recordable  contract 
land  is  not  subject  to  full<ost  pricing.  Fanner 
)  may.  at  his  option,  select  part  or  all  of  the 
260  full-cost  acr«s  from  the  land  under 
recordable  contract  in  lieu  of  his  nonexcess 
or  leased  land. 

Example  (15).  District  A  contains  90,000 
inigable  acres.  The  construction  costs 
allocated  to  irrigation  for  the  project  and  to 
be  repaid  by  District  A  amount  to  S240 
million.  As  of  October  12. 1982,  the  district's 
accumulated  repayments  are  Si  74  million, 
and  11  years  remain  on  its  contract  term.  The 
established  annual  contract  rate  is  S66.67  per 
acre.  This  amount  repays  the  outstanding 
balance  of  the  contractual  obligation  (S66 
million,  or  S733.33  per  acre)  in  11  years.  The 
applicable  interest  rate  is  determined  to  be 
7.5  percent:  therefore,  the  equal  annual 
payments  for  full  cost  would  be  $100.24. 
This  payment  is  calculated  using  standard 
amortization  procedures  and  is  the  annual 
payment  necessary  to  retire  a  debt  of  S733.33 
at  a  7.5  percent  rate  of  interest  over  11  years. 
This  full-cost  charge  will  apply  regardless  of 
when  District  A  amends  its  contract.  Full 
Q&M  charges  must  be  added  to  this  charge 
and  included  in  the  assessment  for  any 
landholder  subjectto  full-cost  rates. 

Example  (16).  District  B  has  a  water  service 
contract  that  establishes  a  rate  of  S6.50  per 
acre-foot  for  90,(XK)  acre-feet  of  water 
delivered  to  the  district,  a  rate  which  is  fixed 
over  the  remaining  10  years  of  the  contract 
term.  Currently,  SI  of  the  S6.50  rate  is  used 
to  pay  annual  O&M  charges.  The  remainder 
is  credited  to  the  repayment  of  irrigation 
construction  costs,  although  inflation  over 
the  next  10  years  is  exp>ected  to  leave  a  SS 
per  acre- foot  payment  to  irrigation,  averaged 
over  the  remaining  10  years.  The 
construction  costs  to  be  repaid  from 
irrigation  revenues  and  assignable  to  be 
repaid  by  the  land  in  District  B  are  S24 
million,  and  the  district  has  paid  S15.5 
million  of  those  costs  to  date. 

As  of  October  12.  1982.  the  accumulated 
payments  credited  to  ref>ayment  on 
construction  are  SI  5.5  million.  The  unpaid 
balance  for  full  cost  is  S8.5  million  ($24 
million  minus  $15.5  million),  and  the 
applicable  interest  rate  is  determined  to  be 
7.5  percent.  Amortizing  the  unpaid  balance 
over  the  remaining  contract  term  of  10  years 
results  in  an  annual  full-cost  charge  of 
$1,384,016,  or  $15.38  per  acre-foot.  Full  O&M 
charges  must  be  added  to  this  charge  and 
included  in  the  assessment  for  any 
landholder  subject  to  full-cost  rates.  Upon 
expiration  of  the  current  contract,  the  district 
expects  to  enter  into  a  subsequent  water 
service  contract  in  order  to  expand  its  water 
deliveries.  If  District  B  desires  to  amortize  its 
unpaid  balance  for  full  cost  over  a  longer 
f>eriod  than  10  years,  it  can  choose  to 
renegotiate  its  existing  contract  before  the 
current  contract  expires  to  bring  it  into 
conformance  with  current  Reclamation 
policy.  When  the  district  renegotiates  its 
contract,  the  unpaid  balance  for  full  cost 


could  be  reamortized,  at  the  district's  option.  ) 
for  any  period  up  to  the  term  of  the  new 
water  service  contract,  which  cannot  exceed    ' 
the  repayment  period  authorized  by  . 

Congress.  For  example,  suppose  the  new  • 

water  service  contract  runs  for  18  years  and 
is  executed  immediately.  If  the  district 
chooses  to  amortize  full  cost  over  the  longest 
permissible  repayment  period  (18  years), 
then  the  full-cost  charge  would  be  SlO  88  per 
acre-foot.  If  the  district  chooses  to  amortize 
over  15  years,  the  full-cost  charge  would  be 
Sll.96  per  acre-foot,  assuming  thfeunpaid 
costs  remain  the  same. 

Example  (17).  District  C  contains  90,000 
irrigable  acres,  and  the  construction  costs         '- 
allocated  to  irrigation  for  the  project  and 
assignable  to  be  repaid  amount  to  S240 
million.  As  of  October  12, 1982,  the 
accumulated  repayments  of  the  district  are 
$174  million.  The  district's  repayment 
obligation  is  S200  million.  (The  S40  million 
difference  between  construction  costs 
allocated  to  inigation  and  the  repayment 
obligation  is  scheduled  to  be  ptaid  from  other 
project  revenues.)  The  unpaid  obligation  on 
District  C's  repayment  contract  is  S26 
million,  and  11  years  remain  on  its  contract 
term.  The  annual  rate  established  by  the 
contract  is  $26.26  per  acre.  This  amount 
repays  the  outstanding  balance  of  the 
contractual  obligation  in  11  years.  As  of 
October  12, 1982,  the  unpaid  balance  for  full 
cost  is  S66  million  (allocated  cost,  less 
payments)  or  $733.33  per  acre,  and  the 
applicable  interest  rate  is  determined  to  be 
7.5  percent.  Therefore,  the  equal  annual 
payment  for  full  cost  would  be  $100  24  per   " 
acre. 

Example  (18).  District  D  has  a  40-year 
water  service  contract  for  90.000  arre-ff»et  of 
water  per  year.  The  District's  current  contract 
expires  in  1997  and  will  be  renewed  for 
another  40- year  term,  resulting  in  an 
expiration  date  of  2036.  Construction  costs 
assigned  to  District  D  are  S24  million,  and 
such  costs  are  to  be  repaid  from  inigation 
water  service  revenues.  As  of  October  12, 
1982,  the  accumulated  payments  credited  to 
construction  costs  are  SIS. 5  million.  The 
unpaid  l>alance  for  full  cost  is  S8.5  million 
and  the  applicable  interest  rate  is  determined 
to  be  7.5  i>ercent.  Water  service  rates  for  this 
project  are  designed  to  completely  repay 
applicable  expenditures  by  the  end  of  the 
authorized  repa>'ment  period,  which  occurs 
in  2030.  Amortizing  the  unpaid  balance  over 
the  remaining  authorized  repayment  period 
of  48  years  results  in  an  annual  full-cost 
charge  of  $657,945  or  $7.31  per  acre-foot. 
Normal  O&M  charges  would  be  collected 
annually  in  addition  to  this  rate.  It  should  be 
noted  that  even  though  the  contract  renewal 
extends  beyond  2030.  the  repa>7nent  period 
is  limited  to  the  authorized  repayment  period 
ending  in  2030,  with  full-cost  charges     . 
calculated  accordingly. 

Example  (19)  Farmer  K,  a  qualified 
recipient,  owns  960  acres  receiving  inigation 
water  in  Alpha  Inigation  District.  Famier  K 
also  leases  100  acres  receiving  inigation 
water  in  Alpha  Inigation  District  from 
another  (Mrty.  Alpha  Inigation  District's 
repayment  contract  specifies  an  annual 
assessment  of  S5  per  inigable  acre.  Alpha 
Inigation  District's  annual  full-cost  rate  is 
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calculated  to  be  S15  per  irrigable  acre. 
Therefore,  Farmer  K's  total  water  charge  for 
that  year  is  (960  acres  times  $5)  plus  (100 
acres  times  $i5),  for  a  total  of  S6,300. 

Example  (20).  Fanner  L  and  his  wife  own 
320  acres  receiving  irrigation  water  in  Beta 
Inigation  District  and  lease  another  320  acres 
receiving  inigation  water  in  the  same  district. 
Farmer  L,  his  wife,  and  Beta  Inigation 
District  all  remain  subject  to  prior  law.  Beta 
Irrigation  District's  water  service  contract 
specifies  a  rate  of  $10  per  acre-foot,  and  its 
full-cost  rate  is  calculated  to  be  $25  per  acre- 
foot.  Farmer  L  has  a  turnout  and  measuring 
device  to  the  320  acres  he  has  selected  to  pay 
full  cost,  and  a  separate  turnout  and 
measuring  device  to  the  320  acres  receiving 
water  at  the  contract  rate.  At  the  end  of  the 
water  year,  district  records  show  that  Fanner 
L  received  1,000  acre-feet  of  water  on  his 
full-cost  land,  and  1.050  acre-feet  of  water  on 
his  nonfull-cost  land.  These  measurements 
are  judged  to  be  accurate  and  reliable; 
therefore.  Farmer  L's  water  charges  for  that 
year  are  (1,000  acre-feet  times  $25)  plus 
(1,050  acre- feet  times  $10]  for  a  total  of 
$35,500.  If  accurate  records  showing  the 
amounts  of  water  delivered  to  Farmer  L's 
full-cost  and  nonfull-cost  land  bad  not  been 
maintained,  it  would  have  been  necessary  to 
assume  that  equal  amounts  of  water  per  acre 
had  been  delivered  to  both  types  of  land. 
Without  accurate  water  delivery  records. 
Farmer  L's  water  chaises  for  that  year  would 
have  been  (1.025  acre-feet  times  $25)  plus 
(1.025  acre- feet  times  $10)  or  $35,875. 
Example  (21).  Farmer  M,  a  qualified 
recipient,  leases  1,000  acres  in  Gamma 
Irrigation  District  where  the  contract  rate  is 
$5  per  acre-foot,  and  the  full-cost  rate  is  $15 
per  acre-foot.  Farmer  M  applies  irrigation 
water  to  960  acres  and  inigates  the  remaining 
40  acres  from  a  private  well.  In  1  particular 
year.  Farmer  M  applied  water  to  the  land  six 
times  during  the  irrigation  season:  but  in  the 
final  two  applications,  his  well  failed,  so  he 
chose  to  apply  irrigation  water  to  his  entire 
landholding.  Because  there  were  no  separate 
measuring  devices  for  the  40  full-cost  acres, 
it  was  necessarily  assumed  that  equal 
amounts  of  water  per  acre  were  applied  to 
the  full-cost  and  nonfull-cost  land  during  the 
final  two  applications  of  water.  Gamma 
Irrigation  District's  record  showed  that  600 
acre-feet  were  delivered  to  Farmer  M  during 
each  of  the  first  four  applications,  and  625 
acre-feet  during  each  of  the  last  two 
applications.  Farmer  M's  water  charges  for 
that  year  were  calculated  as  follows:  The  first 
four  applications  did  not  include  any  full- 
cost  water;  therefore,  the  appropriate  charge 
was  (4  times  600  acre-feet  x  S5)  or  $12,000. 
The  final  two  applications  were  96  percent 
contract  rate  and  4  percent  full  cost.  Thus, 
the  appropriate  charges  were  (2  times  625 
acre-feet  times  .96  times  $5)  plus  (2  times  625 
times  .04  times  $15),  or  $6,750.  Farmer  Ms 
total  charge  for  the  year  was  $12,000  for  the 
first  four  applications  plus  $6,750  for  the  last 
two  applications,  for  a  total  of  $18,750. 

Section  426.7  of  the  existing 
regulations.  Leasing  and  full-cost 
pricing,  would  be  renumbered  §  426.6. 
The  proposed  new  §  426.7,  Trusts, 
would  be  a  new  section  devoted  to 


describing  the  requirements  and 
entitlements  of  trusts.  This  new  section 
would  not  alter  existing  Reclamation 
policy  regarding  trusts,  but  would 
include  some  existing  policies  that  are 
not  referenced  in  the  current  regulation. 

Paragraph  (a)  would  define  the  three 
categories  of  trusts.  The  effects  of 
inclusion  or  absence  of  required 
elements  of  each  category  of  trust  would 
be  described  in  paragraph  (b) 

Paragraph  (b)Cl)  would  establish  that 
land  held  by  an  irrevocable  trust  would 
be  attributed  to  the  trust's  beneficiaries, 
provided  that  the  trust  agreement  is  in 
writing,  has  been  approved  by 
Reclamation,  and  the  beneficiaries  and 
that  their  interests  are  identified. 
Otherwise,  the  land  would  be  attributed 
to  the  trustee. 

Paragraph  (b)(2)  would  describe 
attribution  of  trusted  land  in  the  case  of 
a  revocable  trust  that  provides  for 
reversion  of  the  trusted  land  to  the 
grantor  upon  revocation.  Land  held  by 
trusts  in  this  situation  would  be 
attributed  to  the  grantor(s)  of  the  trust, 
conditioned  on  the  facts  inunediately 
prior  to  the  transfer  of  the  land  to  the 
trust,  if  specified  criteria  are  met. 

Paragraph  (b)(3)  would  describe 
attribution  of  trusted  land  for  all  types 
of  revocable  trusts  other  than  those 
covered  under  paragraph  (b)(2).  Land 
held  by  trusts  in  this  category  would  be 
attributed  to  either  the  beneficiaries  or 
to  the  trustee,  depending  on  whether 
specified  criteria  are  met.  If  the 
revocable  trust,  however,  does  not 
specify  its  grantors,  the  conditions 
under  which  it  may  be  revoked,  or  to 
whom  the  land  would  revert  upon 
revocation,  the  trusted  land  would  be 
ineligible  to  receive  irrigation  water 
until  these  issues  were  resolved. 

Application  of  this  section  is 
illustrated  by  the  following  examples: 

Example  (1).  Bank  X  is  the  trustee  for  five 
irrevocable  trusts,  each  of  which  has  more 
than  one  beneficiary.  The  irrevocable  trusts 
contain  1.280,  960.  640.  800.  and  400  acres, 
respectively,  and  aH  meet  the  criteria  set 
forth  in  §  426.7(b)(1).  All  mjst  beneficiaries 
are  qualified  recipients,  and  none  has  any 
landholdings  outside  of  the  trusts.  Since  ail 
the  trusts'  land  is  attributable  to  the  trust 
beneficiaries,  and  Reclamation  determines  all 
the  beneficiaries  are  within  their  ownership 
and  nonfull-cost  entitlements,  all  4.080  acres 
in  the  five  irrevocable  trusts  are  eligible  to 
receive  inigation  water. 

Example  (2).  Farmer  A,  a  qualified 
recipient,  provides  in  his  will  for  the 
establishment  of  a  trust  and  the  conveyance 
of  640  acres  of  his  land  receiving  irrigation 
water  into  that  trust  for  his  daughter  upon  his 
death.  The  trust  meets  the  criteria  set  forih 
in  §  426.7(b)(1).  The  land  is  located  in  a 
district  which  has  amended  its  contract  to 
conform  to  the  discretionary  provisions.  The 
brother,  who  is  designated  as  trustee  for  the 


trust,  owns  800  acres  in  the  same  district 
which  receives  an  irrigation  water  supply. 
Farmer  A  dies,  and  the  testamentary  trust  he 
has  established  is  activated.  The  trust's  land 
is  attributable  to  the  daughter  as  the  sole  U^st 
beneficiary.  Therefore,  the  trust's  land  is 
eligible  to  receive  irrigation  water  at  the 
nonfull-cost  rate,  assuming  the  daughter  has 
not  exceeded  her  acreage  limitation 
entitlements  as  a  result  of  this  action. 
Example  (3).  Farmer  B,  a  qualified 
recipient,  owns  960  acres  eligible  to  receive 
inigation  water  in  a  district  subject  to  the 
discretionary  provisions.  He  decides  to  place 
160  acres  of  his  land  in  an  irrevocable  trust 
with  his  daughter  as  the  life  tenant.  The  trust 
agreement  satisfies  the  criteria  of 
§426.7(bKl).  The  160  acres  of  trust  land  shall 
be  attributed  to  the  daughter's  entitlement  if 
she  is  independent.  If  she  is  dependent,  the 
160  acres  of  trust  land  shall  be  attributed  to 
Farmer  B  as  her  parent  or  to  the  person  who 
is  acting  as  her  guardian. 
^    Example  (4).  ABC  Corporation,  a  prior  law 
recipient,  establishes  a  grantor  revocable 
trust  and  places  160  acres  of  land  receiving 
irrigation  water  in  the  trust  for  the  benefit  of 
J.  Jones.  The  trust  agreement  satisfies  all 
criteria  of  §  426.7(bM2).  Under  the  terms  of 
the  revocable  trust,  the  trust  will  terminate 
and  title  to  the  160  acres  will  revert  back  to 
ABC  CorporaUon  in  10  years.  All  160  acres 
of  the  land  in  trust  are  attributed  to  the 
corporation  and  to  the  corporation's 
stockholders  in  proportion  to  their  percent  of 
stock  held  in  the  corporation. 

Example  (5).  Assume  the  same  facts  as  in 
Example  4  above,  except  that  Corporation  X, 
a  legal  entity  fully  independent  of  ABC 
Corporation,  contributes  the  160  acres  to  the 
trust  created  by  ABC  Corporation.  In  this 
example,  the  160  acres  ace  attributed  to  the 
beneficiary  of  the  trust,  J.  Jones,  since  the 
criteria  for  attribution  to  the  grantor 
(Corporation  X)  have  not  been  met.  namely, 
the  160  acres  will  revert  in  10  years  to  the 
trustor  (ABC  Corporation),  not  the  grantor, 
and  the  grantor  does  not  have  the  power  to 
revoke  the  trust.  As  such  the  trust  is  in  fact 
an  otherwise  revocable  trust 

Example  (6).  Farmer  C.  a  qualified 
recipient,  places  960  acres  of  land  ret«iving 
irrigation  water  in  a  trust  for  his  son.  The 
trust  agreement  satisfies  all  criteria  of 
§  426.7(b)(2)  and  (3).  It  provides  that  the  trust 
shall  expire  in  20  years,  and  ownership  of  the 
trust  land  shall  be  vested  in  Corporation  Y 
of  which  Farmer  C  is  a  part  owner  with  5 
percent  interest.  Because  title  to  5  percent  of 
the  trust  land  will  revert  indirectly  to  Farmer 
C  ujjon  termination  of  the  trust,  48  acres  (960 
times  5  percent)  of  the  trust  land  are 
attributed  to  Farmer  C.  The  remaining  912- 
acres  of  trust  land  is  attributable  to  the 
beneficiaries  of  the  trust.  If  Farmer  C's 
interest  in  Corporation  Y  changes  during  the 
term  of  the  trust,  the  amount  of  trust  land 
attributed  to  Farmer  C  will  change 
accordingly. 

Section  426.8  of  the  existmg 
regulations,  Operation  and  y.amtenance 
(O&M)  charges,  would  be  renumbered 
§  426.22.  The  proposed  new  §  426.8. 
Religious  or  charitable  organizations. 
would  replace  §  426.15  of  the  existing 
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regulations.  This  section  would  describe 
the  entitlements  of  these  types  of 
organizations. 

Paragraph  (a)  would  define  religious 
or  charitable  organizations  for  the 
purpose  of  this  section.  The  titles  of 
paragraphs  (b)  and  (c)  would  be 
modiHed  to  reflect  their  application  to 
both  the  ownership  and  nonfull-cost 
entitlements  of  religious  and  charitable 
organizations.  This  change  would 
eliminate  the  need  for  paidgraph  (d)  in 
the  existing  regulation. 

A  more  signiFicant  modiTication 
would  change  the  consequences  of 
failure  by  a  subdivision  of  a  religious  or 
charitable  organization  to  satisfy  the 
three  criteria  established  by  the  RRA. 
Under  the  current  rules,  failure  by  such 
a  subdivision  to  meet  these  criteria 
results  in  the  entire  organization  being 
reduced  to  the  entitlements  of  a  single 
limited  recipient.  Under  the  proposed 
rules,  only  the  subdivision  in  question 
would  be  a^ected  by  its  failure  to  meet 
the  criteria:  the  central  organization  and 
other  subdivisions  would  be  unaffected. 

The  new  language  would  also 
establish  that  the  qualiRed  or  limited 
recipient  status  of  a  subdivision  which 
fails  to  meet  the  three  criteria  would  be 
determined  by  counting  the 
subdivision's  membership.  Thus,  most 
subdivisions  which  fail  to  meet  the 
criteria  would  be  treated  as  limited 
recipients. 

Paragraph  (d)  on  leasing  would  be 
deleted  as  unnecessary.  The  provisions 
establishing  that  religious  or  charitable 
organizations  are  treated  either  as 
qualified  or  limited  recipients  would 
eliminate  any  need  for  a  separate 
statement  regarding  leasing.  The 
proposed  paragraph  (d)  on  affiliated 
farm  management  would  replace  the 
existing  paragraph. 

Section  426.9  in  the  existing 
regulations.  Class  1  equivalency,  would 
be  renumbered  §  426.10.  The  proposed 
new  §426.9,  Public  entities,  would 
replace  §  426.17  of  the  existing 
regulations.  This  section  would  describe 
the  application  of  acreage  limitation 
laws  to  public  entities  and  would  be 
rewritten  for  clarity  and  organization. 
Paragraph  (a)  would  define  the  term 
public  entities  for  purposes  of  this 
section.  Paragraph  (b)  would  be 
rewritten  to  show  that  public  entities 
are  exempt  from  ceriain  acreage 
limitation  provisions  rather  than  the 
land.  The  rephrasing  would  more 
accurately  state  Reclamation  policy,  as 
the  land  can  become  subject  to 
ownership  limitations  through  the 
holding  of  a  lessee.  Also,  the  wording  of 
paragraph  (d)  would  be  changed  to  state 
that  land  leased  from  a  public  entity 
would  count  toward  the  lessee's 


ownership  entitlement,  rather  than 
being  worded  as  a  prohibition  of  leasing 
in  excess  of  ownership  entitlements. 

Section  426.10  in  the  existing 
regulations.  Information  requirements, 
would  be  replaced  by  §§  426.17, 
Landholder  information  requirements. 
426.18,  District  responsibilities,  and 
426.24  Reclamation  audits.  The 
proposed  new  §426.10.  Class  1 
equivalency,  would  replace  §  426.9  of 
the  existing  regulations. 

Substantial  editorial  and 
organizational  changes  would  be  made 
throughout  this  section.  The  only 
substantive  change  would  be  in 
§  426.10(g).  Provisions  to  this  paragraph 
would  prohibit  application  of  class  1 
equivalency  in  cases  where  irrigation  of 
the  land  would  result  in  hazardous  or 
toxic  return  flows.  This  rule  would 
affect  existing  equivalency 
determinations  only  if  the  land  is 
reclassified  for  some  reason. 

The  wording  of  paragraph  (b)  would 
be  changed  to  make  clear  that  only 
districts,  and  not  individual 
landholders,  can  make  requests  to 
Reclamation  for  class  1  equivalency 
determinations.  Individual  landholders 
must  work  through  their  districts  to 
obtain  class  1  equivalency. 

The  following  examples  illustrate  the 
application  of  §  426.10: 

Example  (1).  Farmer  X  has  a  total 
landholding  of  1,300  acres  in  District  A.  That 
acreage  includes  800  acres  of  class  1  land. 
300  acres  of  class  2  land,  and  200  acres  of 
class  3  land.  The  equivalency  factors  for  the 
district  have  been  determined  to  be-  Class  1 
equals  1.0.  class  2  equals  1.20.  and  class  3 
equals  1.50.  Using  these  equivalency  factors, 
the  following  landholding  in  terms  of  class 
1  equivalency  would  apply 

•  Class  1:  800  acres  divided  by  1.0  equals 
800  acres  class  1  equivalent 

'  Class  2:  300  acres  divided  by  12  equals 
250  acres  class  1  equivalent 

•  Class  3:  200  acres  divided  by  1.5  equals 
133  acres  class  1  equivalent 

Thus,  Farmer  X's  total  landholding  of 
1.300  acres  is  equal  to  1.183  acres  of  class  1 
land  in  terms  of  productive  capacity.  It  will 
be  necessary  for  him  to  declare  the 
equivalent  of  223  acres  of  class  1  land  (1,183 
acres  minus  960  acres),  as  excess  and 
ineligible  to  receive  irrigation  water  while  in 
his  landholding.  This  can  be  accomplished  in 
any  combination  of  class  1,  2,  and  3  land  that 
achieves  the  necessary  result.  If  Farmer  X 
desires  to  maximize  his  actual  nonexcess 
acreage,  he  would  declare  223  acres  of  class 
1  land  as  excess  and  designate  577  acres  of 
class  1.  300  acres  (250  acres  class  1 
equivalent)  of  class  2.  and  200  acres  (133 
acres  class  1  equivalent)  of  class  3  as 
nonexcess  and  eligible  to  receive  irrigation 
water.  This  would  result  in  a  total  of  1,077 
actual  acres  which  would  equal  960  acres  of 
class  1  land  in  productive  capacity.  Or.  he 
could  maximize  his  holding  of  class  1  and  2 
lands  by  designating  as  nonexcess  800  acres 


of  class  1  land  and  192  acres  (192  divided  by 
12  equals  160  acres  class  1  equivalent)  of 
class  2  land.  This  total  landholding  of  992 
acres  would,  again,  be  equal  in  productive 
capacity  to  960  acres  of  class  1  land.  In  the 
latter  case,  all  200  acres  of  Farmer  X's  class 
3  land  and  108  acres  of  his  class  2  land 
would  be  considered  excess  and  ineligible  to 
receive  irrigation  water  in  his  landholding. 

Example  (2).  A  district  with  an  existing 
contract  decides  not  to  amend  its  contract  to 
conform  to  the  discretionary  provisions. 
However,  an  individual  landholder  within 
the  district  makes  an  irrevocable  election  to 
conform  to  these  provisions.  The  landholder 
requests  equivalency  through  the  district, 
and  the  district  requests  Reclamation  to  make 
the  equivalency  determination  for  the  entire 
district.  Under  such  conditions,  the  district 
would  be  required  to  pay  the  United  States 
for  the  cost  of  making  the  equivalency  ^ 

determination.  The  fMyment  of  the  costs 
between  the  landholder  and  the  district 
would  be  a  district  matter.  The  application  of 
equivalency  would  be  available  only  to  the 
landholder's)  who  exercise  an  irrevocable 
election. 

Example  (3).  A  district  decides  to  amend 
its  contract  to  conform  to  the  discretionary 
provisions,  but  it  elects  not  to  request 
equivalency.  Thus,  individual  landholders 
within  the  district  are  not  entitled  to 
equivalency  until  after  the  district  makes  the 
equivalency  request  and  Reclamation  has 
acted  upon  that  request. 

Example  (4).  Landholder  X  is  a  qualified 
recipient  who  owns  no  land,  but  leases  1.100 
acres  in  a  district  which  has  requested 
equivalency.  The  land  leased  is  a  mix  of  class 
1,  2.  and  3  land.  During  the  time  the 
equivalency  determination  was  being  made. 
Landholder  X  would  be  required  to  pay  the 
full-cost  water  rate  on  140  acres  (1.100  acres 
teased  minus  her  960-acre  nonfull-cost 
entitlement)  if  she  continued  to  receive 
irrigation  water  on  that  land.  Once  the 
equivalency  determinations  had  been 
completed.  landholder  X  would  be  entitled 
to  lease  the  equivalent  of  960  acres  of  class 
1  land  at  the  nonfull-cost  rate  (something 
greater  than  960  acres).  Landholder  X  would 
also  he  reimbursed  for  certain  full-cost 
payments  made  for  land  which  became 
nonfull-cost  as  a  result  of  the  equivalency 
determination. 

Example  (5).  Corporation  Y  is  a  limited 
recipient  that  owns  600  acres  of  irrigation 
land  and  leases  another  160  acres  in  District 
A.  District  A  has  requested  and  received  an 
equivalency  determination.  However. 
Corporation  Y  was  not  receiving  irrigation 
water  on  or  before  October  1.  1981.  Thus, 
even  with  equivalency.  Corporation  Y  would 
be  required  to  pay  the  full-cost  water  rate  for 
all  land  served  in  its  landholding.  (If 
Corporation  Y  had  been  receiving  irrigation 
water  on  or  before  October  1.  1981.  it  would 
have  been  entitled  to  receive  irrigation  water 
on  the  equivalent  of  320  acres  of  class  1  land 
at  the  nonfull-cost  rate.  Deliveries  on  the 
remaining  440  acres  or  less.  de[)ending  on 
application  of  class  1  equivalency,  would  be 
at  the  full-cost  rate.) 

Example  (61.  Farmer  )ones  is  a  qualified 
recipient  and  owns  320  acres  in  each  of  three 
districts.  One  of  those  districts.  District  A, 


requests  and  receives  an  equivalency 
determination.  From  the  equivalency 
determination.  Farmer  )ones  is  shown  to  own 
the  equivalent  of  240  acres  of  class  1  land  in 
District  A.  Fanner  Jones  is  therefore  entitled 
to  purchase  and  receive  irrigation  water  on 
an  additional  80  acres  of  irrigation  land  (or 
the  class  1  equivalent  thereof  in  District  A) 
in  any  district.  He  could  also  lease  80  acres 
(class  1  equivalent  thereof  in  District  A)  in 
any  district  and  receive  irrigation  water  on 
that  land  at  the  nonfiill-cost  rate. 

Example  (7).  Landholder  Y  owns  1.200 
acres  in  District  A  and  160  acres  in  District 
B.  Landholder  Y  is  a  qualified  recipient  and 
has  designated  800  acres  in  District  A  as 
nonexcess  and  400  acres  in  District  A  as 
excess.  She  has  placed  the  400  acres  of 
excess  land  under  recordable  contract  so  that 
it  can  be  irrigated  while  still  in  her 
ownership.  Subsequent  to  this  nonexcess 
land  designation,  District  A  requests  and 
receives  an  equivalency  determination. 
Landholder  Y  is  then  free  to  withdra*..'  excess 
land  from  recordable  contract  and 
redesignate  it  as  nonexcess  to  take  adx'antage 
of  District  A's  equivalency  determination,  as 
provided  in  §  426.11(b)  and  (i)(5).  if  an 
appraisal  of  the  excess  land  has  not  already 
been  performed.  The  maturity  date  a# 
determined  in  the  original  recordable 
contract,  however,  would  not  change. 

Section  426.11  would  be  generally 
rewritten  for  conciseness. 

The  In  general  section  has  been 
deleted  because  the  first  sentence 
contained  a  definition  of  excess  land 
redundant  with  that  found  in  §  426.2. 

Paragraphs  (d)  (2)  and  (3)  of  the 
existing  regulation  would  be  merged  in 
paragraph  (d)(2)  of  the  proposed 
regulation. 

In  the  proposed  paragraph  (j)(4)(i), 
paragraph  (e)  of  the  existing  regulation, 
the  new  language  would  make  clear  that 
land  subject  to  a  recordable  contract  can 
receive  irrigation  water  at  a  less-than- 
full  O&M  rate  only  if  both  the  owner 
and  the  lessee  are  subject  to  prior  law. 
The  sentence  from  the  current  rules 
allowing  recordable  contract  land  to  be 
selected  as  full-cost  land  was  deleted 
because  that  issue  is  addressed  in 
§426.6. 

Paragraphs  426.11(g)  and  (i)  of  the 
current  rules  would  be  deleted.  These 
paragraphs  apply  to  only  a  very  small 
number  of  landholders  who  have  pre- 
1982  recordable  contracts.  Reclamation 
profKises  to  not  retain  paragraphs  in  the 
CFR  that  (1)  currently  apply  to  only  a 
few  landholders,  and  (2)  are  likely  to 
become  completely  obsolete  in  the  next 
few  years.  These  few  landholders' 
recordable  contracts  will  continue  to  be 
administered  as  provided  in  the  existing 
rule. 

Paragraph  426.11(1)  of  the  proposed 
regulation,  which  corresponds  to 
paragraph  426.11(h)  of  the  existing 
regulation,  would  add  a  new  paragraph 


to  the  deed  covenant  language.  The 
proposed  language  would  provide  that 
the  covenant  terms,  which  permit 
removal  of  the  covenant  and  eliminate 
the  requirement  for  sale  price  approval, 
would  not  apply  if  the  acquiring  party 
is  the  party  who  originally  held  the  land 
as  excess.  It  should  be  noted  that  the 
provisions  of  the  deed  covenant  would 
apply  only  when  title  to  the  land  is 
transferred.  Thus,  the  deed  covenant 
would  apply  only  to  direct  landowners, 
and  would  not  apply  to  the  sale  or 
purchase  of  an  indirect  interest  in  a 
legal  entity  that  is  the  direct  laidholder. 

In  paragraph  426.11(e)  of  the 
proposed  regulation,  which  corresp>onds 
to  paragraph  426.1  l(k)  of  the  current 
regulation,  a  new  provision  has  been 
proposed.  This  language  would  permit 
direct  landowners  to  place  under 
recordable  contract  certain  land 
indirectly  held  by  nonresident  aliens  or 
legal  entities  not  established  under  State 
or  Federal  law.  If  such  land  is  not 
placed  under  a  recordable  contract  it 
would  become  ineligible  as  a  result  of 
implementation  of  the  proposed 
regulation. 

The  proposed  regulation  would  add  a 
new  paragraph  (g)  which  would 
promote  the  intent  of  statutes 
concerning  the  disposal  of  excess  land 
by  prohibiting  excess  land  sellers  from 
receiving  irrigation  water  if  they  lease 
back  or  reacquire  the  land  either 
voluntarily  or  involuntarily.  Such  lease 
back  or  reacquisition  situations, 
however,  would  be  grandfathered  if  the 
agreement  or  transaction  transferring  the 
land  back  to  the  excess  land  seller  takes 
place  prior  to  July  1,  1995. 

The  proposed  regulation  would  also 
add  a  new  paragraph  (h)  which  would 
provide  for  assessment  of  the 
compensation  rate  (see  §426.2),  which 
has  been  Reclamation  policy,  and  an 
administrative  fee  (see  §426.19)  if 
ineligible  excess  land  is  irrigated  in 
violation  of  Federal  reclamation  law  and 
regulations. 

Application  of  the  section  is 
illustrated  by  the  following  examples: 

Example  (1).  Landowner  A  owns  1.200 
acres  of  irrigable  land  in  District  S.  He 
purchased  this  land  before  the  district 
entered  its  first  repa^Tiient  contract  with  the 
United  States  after  October  12. 1982. 
Landowner  A.  as  a  qualified  recipient, 
designates  960  of  his  1,200  acres  as 
nonexcess.  With  Reclamation  approval. 
Landowner  A  may  designate  the  240  acres, 
which  are  now  excess,  as  nonexcess  and 
eligible  to  receive  irrigation  water,  provided 
he  redesignates  240  acres  of  presently 
nonexcess  land  as  excess. 

Example  (2).  Landowner  B  is  a  U.S.  citizen 
and  a  qualified  recipient  by  virtue  of  District 
T's  contract  amendment  to  conform  to  the 
discretionary  provisions.  Landowner  B 


purchased  1,400  acres  of  irrigable  land  in  this 
district  before  the  district  entered  a 
repayment  contract  to  receive  an  irrigation 
water  supply  After  the  district's  contract 
amendment.  Landowner  B  designates  960 
acres  of  his  land  as  nonexcess.  Subsequent  to 
this  designation,  the  district  requests  and 
receives  an  equivalency  determination.  All 
1.400  acres  of  Landowner  B's  land  is  class  3 
land,  and  in  District  T.  1  acre  of  class  1  land 
is  equal  to  1.4  acres  of  class  3  land.  With 
equivalency.  Landowner  B  may  irrigate  1.344 
acres  of  class  3  land  in  District  T.  Thus,  he 
may  redesignate  ever\'thing  in  his  ownership 
as  nonexcess  except  for  56  acres.  In  the 
future,  if  Landowner  B  sells  some  of  this 
1.344  acres  of  nonexcess  land,  he  may  not 
designate  any  of  the  56  excess  acres  as 
nonexcess. 

Example  (3).  Farmer  C,  who  owns  irrigable 
land  in  excess  of  his  ownership  entitlement, 
sells  960  acres  of  his  excess  land  to  Fanner 
D,  a  qualified  recipient,  at  a  Reclamation- 
approved  price.  Farmer  D  owns  no  other 
irrigable  land  and  designates  the  960  acres  as 
nonexcess  and  eligible  to  receive  irrigation 
water  in  his  ownership.  After  the  lO-war 
period  of  the  deed  covenant  expires,  Farmer 
D  sells  the  960  acres  at  fair  market  value  and 
purchases  another  960  acres  of  irrigable  land 
located  in  yet  another  district.  Farmer  D 
purchases  the  latter  parcel  at  a  Reclamation- 
approved  price  because  the  land  was  excess 
in  the  seller's  holding.  However,  since 
Farmer  D  has  already  reached  his  960-acre 
limit  for  recapturing  the  fair  market  value  of 
land  purchased  at  a  Reclamation-approved 
price,  the  newly  purchased  land  is  not 
eligible  to  receive  irrigation  water  while  in 
his  holding.  In  order  to  regain  eligibility,  the 
land  must  be  sold  to  an  eligible  buyer  at  a 
Reclamation-approved  price.  After  Farmer  D 
sells  that  land  at  a  Reclamation-approved 
price,  he  may  purchase  and  receive  irrigation 
water  on  another  960  acres,  provided  it  is 
bought  from  nonexcess  status. 

Example  (4).  Landowner  E  is  a  resident 
alien  and  owns  480  acres  of  irrigable  land  in 
District  X.  which  is  subject  to  prior  law. 
Landowner  E  has  designated  160  acres  as 
nonexcess.  and  if  is  receiving  irrigation 
water.  Following  this  designation.  District  X 
amends  its  contract  to  conform  to  the 
discretionan,'  provisions.  As  a  result  of  the 
district  amendment.  Landowner  E  satisfies 
the  requirements  for  a  qualified  recipient  and 
may  designate  all  480  acres  owned  as 
nonexcess. 

Example  15).  Landowner  F  and  his  wife 
own  1.200  acres  of  irrigable  land  in  District 
Y  which  is  subject  to  prior  law.  They  owned 
this  land  even  before  District  Y  entered  into 
a  repa\Tnent  contract  with  the  United  States. 
Landowner  F  and  his  wife  have  designated 
320  acres  as  nonexcess  and  eligible  to  receive 
irrigation  water.  The  remaining  880  acres  are 
excess  and  ineligible  to  receive  irrigation 
water.  This  excess  land  cannot  be  placed 
under  recordable  contract  because  the  10- 
year  grace  period  for  executing  recordable 
contracts,  as  provided  in  the  district's 
contract,  has  expired  Landowner  F  makes  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions.  By  that  election. 
Landowner  F  becomes  a  qualified  recipient, 
and  is  therefore  entitled  to  redesignate  640 


that  land  leased  from  a  public  entity 
would  count  toward  the  lessee's 


could  maximize  his  holding  of  class  1  and  2 
lands  by  designating  as  nonexcess  800  acres 


recipient  and  owns  320  acres  in  each  of  three 
districts.  One  of  those  districts.  District  A. 
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additional  acres  as  nonexcess.  L.andow'jier  F's 
remaining  240  acres  can  become  eligible  if  he 
sells  it  to  an  eligible  buyer  at  an  approved 
price  or  redesignates  it.  with  the  approval  of 
Reclamation,  as  nonexcess. 

Example  (6).  landowner  C  is  a  resident 
alien  and  owns  160  acres  of  irrigation  land 
in  District  A.  District  A  is  subject  to  prior 
law.  Landowner  G  purchases  an  additional 
160  acres  which  had  been  designated 
nonexcess  while  in  the  landholdingof  the 
seller.  Since  Landowner  G  has  purchased 
himself  into  excess  status,  the  newly 
purchased  land  becomes  ineligible  to  receive 
irrigation  water  in  his  holding.  However.  3 
weeks  later.  Landowner  C  makes  an 
irrevocable  election.  Since  he  meets  the 
requirements  of  a  qualified  recipient  and 
since  he  has  become  subject  to  the 
discretionary  provisions.  Landowner  G  may 
designate  the  newly  purchased  160  acres  as 
nonexcess.  As  a  qualiTied  recipient,  he  may 
also  purchase  and  receive  irrigation  water  on 
another  640  acres  of  eligible  land. 

Example  (7).  In  1986,  Landowner  H  bought 
160  acres  of  irrigable  land  from  excess  status 
in  District  Z.  Landowner  H,  however,  failed 
to  get  sale  price  approval  from  Reclamation. 
This  land  is  ineligible  for  service  in  his 
holding  unless  the  sale  is  reformed  at  a 
Reclamation-approved  price.  If  the  price  is 
not  reformed,  the  160  acres  must  be  sold  to 
an  eligible  buyer  at  a  Reclamation-approved 
price  in  order  to  become  eligible  to  receive 
irrigation  water. 

Example  (8).  In  1980,  Landowner  I,  a  U.S. 
citizen,  buys  1,920  acres  of  land  in  District 
U.  In  addition  to  its  own  water  supply. 
District  U  wishes  to  receive  supplemental 
irrigation  water.  Therefore,  it  enters  into  a 
water  service  contract  with  the  United  States 
on  May  14, 1984.  Thereby,  all  direct 
landholders  in  the  district  automatically 
become  subject  to  the  discretionary 
provisions.  As  a  qualified  recipient. 
Landowner  I  may  receive  irrigation  water  on 
any  960  acres  which  he  designates  as 
nonexcess.  The  remaining  960  acres  are 
excess^nd  ineligible  for  service  until 
Landowner  I  places  the  land  under 
recordable  contract,  sells  it  to  an  eligible 
buyer  at  a  price  approved  by  Reclamation,  or 
receives  Reclamation  approval  to  redesignate 
the  land  as  nonexcess.  If  Landowner  I  had 
purchased  the  1,920  acres  from  nonexcess 
status  in  1985.  rather  than  before  the  date  of 
the  district's  contract,  he  still  would  have 
been  able  to  designate  960  acres  as  nonexcess 
and  eligible  to  receive  irrigation  water. 
However,  the  remaining  960  acres  of  excess 
land  would  not  have  been  eligible  until  sold 
to  an  eligible  buyer  at  a  Reclamation- 
approved  price,  the  sale  is  cancelled,  or  he 
receives  Reclamation  approval  to  redesignate 
the  land  as  nonexcess.  The  excess  acres 
could  not  have  been  placed  under  recordable 
contract  unless  irrigation  water  had  not  been 
physically  available  when  the  land  was 
purchased. 

Example  (9).  Landowner  I  is  a  qualified 
recipient  and  owns  1,400  acres  of  irrigable 
land  in  District  Z.  The  landowner  places  440 
acres  under  recordable  contract  so  that  he 
may  receive  irrigation  water  at  the  nonfull- 
cost  rate  on  all  owned  land  in  the  district. 
Subsequently,  Landowner  ]  leases  the  440 


acres  under  recordable  contract  to 
Landowner  K  who  is  a  limited  recipient  that 
did  not  receive  irrigation  water  prior  to 
October  1,  1981  Therefore,  the  full-cost  rate 
must  be  paid  for  irrigation  water  delivered  to 
the  440  leased  acres.  Leasing  the  land  to 
Landholder  K  does  not  affect  other  terms  of 
the  recordable  contract. 

Example  llOf.  Farmer  L  owns  160  acres  of 
irrigable  land  in  District  V  and  1,000  acres  in 
District  W.  Districts  V  and  W  are  both  subject 
to  prior  law.  and  both  have  fixed-rate  water 
service  contracts  which  no  longer  cover 
actual  of)eration  and  maintenance  costs. 
Farmer  L  has  designated  the  160  acres  in 
District  V  as  nonexcess  and  has  placed  the 
1.000  acres  in  District  W  under  recordable 
contract.  This  means  that  Farmer  L  is  able  to 
receive  irrigation  water  at  the  contract  rate  on 
all  her  owned  land.  Subsequently.  District  V 
amends  its  contract  to  become  subject  to  the 
discretionary  provisions.  As  provided  in 
§426.11(b)(l).  Farmer  L  withdraws  800  acres 
from  under  recordable  contract  and 
redesignates  that  land  as  piart  of  her  960-acre 
entitlement  as  a  qualified  recipient.  Since 
Farmer  L  is  now  a  qualified  recipient,  she 
must  pay  the  full  operation  and  maintenance 
costs  applicable  in  each  district  for  all  land 
in  her  landholding.  including  the  200  acres 
remaining  under  recordable  contract. 

Example  In).  Landowner  M  and  his  wife 
are  U.S.  citizens  and  own  320  acres  of 
irrigation  land  purchased  on  or  prior  to 
December  6.  1979,  and  designated  as 
nonexcess  in  each  of  Districts  A.  B,  C,  and 
D.  In  June  of  1980.  Landowner  M  purchased 
an  additional  280  acres  in  District  E.  District 
A  amends  its  contract  to  conform  to  the 
discretionary  provisions.  Landowner  M  and 
his  wife  automatically  and  without  benefit  of 
choice  become  a  qualified  recipient  and  as 
such  are  entitled  to  irrigate  no  more  than  960 
acres  westwide  with  irrigation  water.  Their 
present  ownership  exceeds  their  960-acre 
ownership  entitlement  by  600^cres.  Since 
the  280  acres  in  District  E  were  purchased 
after  December  6. 1979,  that  land  was 
ineligible  to  receive  irrigation  water  even 
under  prior  law.  Therefore,  no  part  of  that 
parcel  can  be  placed  under  recordable 
contract  and  the  land  remains  ineligible  until 
sold  to  an  eligible  buyer  at  an  approved 
price,  the  sale  is  cancelled,  or  the  land  is 
redesignated  with  Reclamation  approval.  The 
remaining  320  excess  acres,  however,  have 
been  eligible  under  prior  law.  Therefore,  that 
land  can  continue  to  receive  irrigation  water 
if  Landowner  M  either  sells  it  to  an  eligible 
buyer  or  places  the  land  under  a  5-year 
recordable  contract.  In  either  case. 
Landowner  M  can  sell  the  land  at  fair  market 
value. 

Example  1 12).  ABC  Corporation,  which 
was  established  under  the  laws  of 
Switzerland,  is  owned  by  two  stockholders 
who  are  citizens  and  residents  of 
Switzerland.  The  corporation  owns  480  acres 
of  irrigation  land  in  District  X  and  has 
designated  160  acres  as  nonexcess  and 
eligible  to  receive  irrigation  water,  and  the 
remaining  320  acres  as  excess  and  ineligible. 
District  X  subsequently  amends  its  contract 
to  conform  to  the  discretionary  provisions. 
Thereby,  ABC  Corporation  becomes 
ineligible  to  receive  irrigation  water  as  a 


qualified  recipient  because  it  is  not 
established  under  State  or  Federal  law. 
However,  since  160  acres  of  its  land  were 
eligible  to  receive  irrigation  water  under 
prior  law,  this  land  will  continue  to  be 
eligible  if  it  is  placed  uQder  a  recordable 
contract  or  sold  to  an  eligible  buyer.  The  160 
acres,  whether  or  not  under  recordable 
contract,  may  be  sold  at  fair  market  value: 
however,  the  320  acres  which  were  excess 
under  prior  law  remain  ineligible  until  sold 
to  an  eligible  buyer  at  an  approved  price. 

Example  (13).  Corporation  N.  a  foreign 
corporation  owned  by  two  stockholders  who 
are  citizens  and  residents  of  Norway, 
purchased  480  acres  of  irrigation  land  in 
District  A.  Subsequent  to  the  purchase. 
District  A  entered  into  its  first  contract  with 
the  United  States,  thereby  becoming  subject 
to  the  discretionary  provisions.  Corporation 
N.  however,  is  not  eligible  to  receive 
irrigation  water  as  a  qualified  recipient 
because  it  is  not  established  under  State  or 
Federal  law.  Since  Corporation  N"s  land  had 
never  been  subject  to  prior  law,  it  does  not 
fall  under  the  purview  of  §  426.11(e)(2). 
However,  since  the  land  was  purchased 
before  the  date  of  the  district's  contract,  the 
corp>oration  can  receive  irrigation  water  by 
placing  the  land  under  a  recordable  contract 
requiring  Reclamation  sale  price  approval,  as 
provided  in  §  426.1  l(e)(3)(i). 

Example  (14)  Landholder  O,  a  nonresident 
alien,  is  the  sole  stockholder  in  Corjjoration 
P.  a  qualified  recipient  legal  entity  registered 
in  Idaho.  In  1990,  Corporation  F  purchased 
960  acres  of  nonexempt  land  in  District  B. 
This  land  was  all  designated  nonexcess 
under  the  then-current  regulations.  However, 
on  the  effective  date  of  these  regulations. 
Landholder  O's  ownership  entitlement 
decreases  to  160  acres,  even  for  indirectly 
held  land.  Th6  remaining  800  acres  that 
become  excess  can  continue  to  receive 
irrigation  water  if  Corporation  P  places  the 
land  under  recordable  contract,  and  the  land 
can  be  sold  at  fair  market  value  and  remain 
eligible  if  sold  to  an  eligible  buyer. 

Example  (15).  Landholder  P  sold  500  acres 
of  excess  land  to  Landholder  Q,  and  financed 
the  purchase,  in  1996.  In  1998,  Landholder 
Q  defaults  and  Landholder  P  forecloses  and 
repossesses  the  land.  Upon  transfer  of  the 
land's  title  back  to  Landholder  P,  the  land 
becomes  ineligible  to  receive  irrigation  water 
because  that  transaction  took  place  after  the 
effective  date  of  these  regulations. 
Furthermore.  Landholder  P  may  not  make 
any  part  of  the  land  nonexcess  in  his  holding. 
Thus.  Landholder  P  must  sell  the  land  (o  an 
eligible  landholder  at  a  Reclamation- 
approved  price  if  it  is  to  be  eligible  to  receive 
irrigation  water. 

Example  (16).  Landholder  R  sold  500  acres 
of  excess  land  to  Landholders  in  1993.  In 
1994.  Corporation  T,  of  which  Landholder  R 
is  the  sole  stockholder,  leases  the  land  from 
Landholder  S.  The  land  remains  eligible  until 
the  expiration  or  termination  date  of  the 
lease.  If  Corporation  T  renews  the  lease  after 
the  effective  date  of  these  regulations,  the 
land  becomes  ineligible  while  the  renewed 
lease  is  in  effect,  because  of  Landholder  R's 
interest  in  Corporation  T  and  the  renewed 
agreement  took  effect  after  the  effective  date 
of  these  regulations. 


paragrapn  *£o.  i  nai  oi  me  exisung 
regulation,  would  add  a  new  paragraph 


T  s  contract  amendment  to  conform  to  the 
discretionary  provisions.  Landowner  B 


LandownCT  b  Ijecomes  a  qualineo  recipient, 
and  is  therefore  entitled  to  redesignate  640 
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Section  426.12.  Editorial  changes 
would  be  made  to  the  existing 
regulation. 

Section  426.13  in  the  existing 
regulation,  Exemptions,  would  be 
renumbered  §426.15.  The  proposed 
new  §  426.13,  Involuntary  acquisition  of 
land,  would  replace  §426.16  of  the 
existing  regulations. 

Paragrapn  (a)  would  define 
involuntarily  acquired  land.  A  change 
would  be  made  to  paragraph  (e)  of  this 
section  to  reflect  the  changes  discussed 
in  §426.11  regarding  the  reacquisition 
of  formerly  excess  land  by  the  party  that 
originally  held  the  land  as  excess. 

Section  426.14  in  the  existing 
regulations.  Residency,  would  be 
deleted  because  residency  has  not  been 
a  provision  of  acreage  limitation  law 
since  it  was  repealed  by  the  RRA  in 
1982.  The  proposed  new  §  426.14. 
Commingling,  would  replace  §426.18  of 
the  existing  regulations.  Editorial 
changes  would  be  made  to  the  existing 
regulation. 

The  following  examples  illustrate  the 
application  of  this  section: 

Example  (1).  District  A  has  a  distribution 
system  constructed  without  funds  made 
available  pursuant  to  Federal  reclamation 
law  and  irrigates  land  therein  with 
nonproject  surface  supplies  and  ground 
water  distributed  to  users  within  the  district 
through  its  distribution  system.  The  district 
enters  into  a  contract  with  the  United  States 
for  a  supplemental  irrigation  water  supply 
and  intends  to  distribute  that  supplemental 
water  through  its  distribution  system.  Only 
the  landholders  within  the  district  who  are 
eligible  to  receive  a  supply  of  irrigation  water 
as  specified  in  S  426.14(c)(1)  are  subject  to 
reclamation  law.  The  district  is  not  restricted 
in  its  use  of  the  nonproject  surface  water  or 
ground  water,  and  will  be  in  compliance 
with  the  provisions  of  its  contract  so  long  as 
there  is  sufficient  eligible  land  to  receive  the 
Reclamation  irrigation  water  supply. 

Example  (2).  District  A  has  a  contract  with 
Reclamation  for  a  supply  of  irrigation  water. 
Within  the  boundary  of  the  district  there  are 
several  parcels  of  ineligible  excess  lands 
which  are  not  supplied  with  irrigation  water. 
Those  lands  are  irrigated  from  the  ground- 
water resources  under  them.  If  irrigation 
water  furnished  to  the  district  pursuant  to  the 
contract  reaches  the  underground  strata  of 
these  ineligible  lands  as  an  unavoidable 
result  of  the  furnishing  of  the  irrigation  water 
by  the  district  to  eligible  lands,  the  continued 
irrigation  of  the  ineligible  excess  lands  with 
that  ground  water  shall  not  be  deemed  to  be 
in  violation  of  reclamation  law. 

Note:  Example  2  also  is  applicable  to 
the  issue  of  unavoidable  ground-water 
recharge  and  can  also  serve  as  an 
example  in  §426.15. 

Example  (3).  A  district  has  nonproject 
water  available  to  deliver  to  lands  considered 
not  eligible  (ineligible)  for  irrigation  water 
under  provisions  of  Federal  reclamation  law 
and  these  regulations.  To  eliminate  the  need 


to  build  a  duplicate  private  conveyance 
system  to  transport  nonproject  water,  the 
district  would  like  to  transport  such  water 
through  facilities  constructed  with  funds 
made  available  pursuant  to  Federal 
reclamation  law  without  the  nonproject 
water  being  subject  to  Federal  reclamation 
law  and  these  regulations.  If  the  district 
agrees,  with  prior  Reclamation  approval,  the 
nonproject  water  may  be  commingled  in 
federally  financed  facilities  and  delivered  to 
ineligible  lands  if  the  district  pays  the 
incremental  fee,  as  determined  by 
Reclamation,  for  the  use  of  the  federally 
financed  facilities  required  to  deliver  the 
nonproject  water.  The  fee  will  be  in  addition 
to  the  capital,  operation,  maintenance,  and 
replacement  costs  the  district  is  obligated  to 
pay  and  will  be  based  on  a  methodology 
designed  to  reasonably  reflect  an  appropriate 
share  of  the  cost  to  the  Federal  Government, 
including  interest,  of  providing  the  service. 

Example  (4).  The  State  of  Euphoria  has  a 
water  supply  it  wishes  to  transport  in  the 
same  direction  and  elevation  as  planned  in 
the  Federal  reclamation  project.  If 
Reclamation  and  the  State  each  finance  their 
share  of  the  costs  to  construct  and  operate  the 
project,  the  water  supply  of  the  State  will  not 
be  subject  to  Federal  reclamation  law  and 
these  regulations. 

Example  (5).  District  A  has  water  rights  to 
divert  water  from  a  river.  These  water  rights 
are  adequate  to  meet  its  requirements.  It  is 
located  immediately  adjacent  to  a  federally 
subsidized  facility.  District  B.  District  B  is 
located  immediately  adjacent  to  the  river  but 
several  miles  from  the  Federal  facility. 
District  B  contracts  with  the  United  States  for 
a  supply  of  irrigation  water,  but  rather  than 
construct  several  miles  of  conveyance 
facility.  District  B,  with  the  approval  of  the 
United  Stafes.  contracts  with  District  A  to 
allow  District  A's  water  rights  water  to  flow 
down  the  river  for  use  by  District  B,  and  the 
irrigation  water  is  in  turn  delivered  to 
District  A.  District  A  is  not  subject  to  Federal 
reclamation  law  and  these  regulations  by 
virtue  of  this  exchange,  provided  it  does  not 
materially  benefit  from  that  exchange. 
District  B,  however,  is  subject  to  Federal 
reclamation  law  and  these  regulations  since 
it  is  the  beneficiary  of  the  exchange,  i.e.  a 
water  supply. 

Section  426.15  in  the  existing 
regulation.  Religious  and  charitable 
organizations,  would  be  renumbered 
§  426.8.  The  proposed  new  §  426.15. 
Exemptions  and  exclusions,  would 
replace  §  426.13  of  the  existing 
regulation. 

This  section  would  be  rewritten  for 
editorial  changes  and  clarification. 
Paragraph  (f)  would  be  added  to  make 
clear  that  the  Ri^  is  not  applicable  to 
Indian  trust  or  restricted  lands. 

It  should  be  noted  that  a  given 
contract  action  could  be  considered  an 
additional  or  supplemental  benefit 
pursuant  to  §426.3  of  this  proposed 
regulation  even  though  it  neither 
invokes  nor  extends  the  application  of 
acreage  limitation  laws  in  general.  For 
example,  Rehabilitation  and  Betterment 


Act  contracts  are  considered  additional 
and  supplemental  benefits  under  §426.3 
even  though  they  would  neither  extend 
nor  reinstate  the  application  of  acreage 
limitations,  as  provided  in  §  426.15. 

Section  426.16  in  the  existing 
regulation.  Involuntary  acquisition  of 
land,  would  be  renumbered  §  426.13. 
The  proposed  new  §426.16,  Small 
reclamation  projects,  would  replace 
§426.21  of  the  existing  regulation. 

The  only  substantive  changes  that 
would  be  made  to  this  section  are  in 
paragraph  (a).  A  phrase  would  be  added 
to  reflect  the  fact  that  Small 
Reclamation  Projects  Act  loans  would 
be  considered  additional  and 
supplemental  benefits  as  provided  in 
§  426.3  of  the  new  regulation.  In 
addition,  language  has  been  added  to 
reflect  Title  III  of  Pub.  L.  99-546  and  its 
effect  of  reducing  the  acreage  limitation 
entitlements  from  960  to  320  acres  for 
districts  that  enter  into  a  new  SRPA 
contract  or  amend  their  SRPA  contract 
after  October  27.  1986. 

Section  426.17  in  the  existing 
regulation.  Land  held  by  governmental 
agencies,  would  be  renumbered  §  426.9. 
The  proposed  new  §426.17.  Landholder 
information  requirements,  would 
replace,  in  part.  §  426.10  of  the  existing 
regulation. 

This  section  would  be  rewritten  to 
address  only  the  certification  and 
reporting  requirements  of  landholders. 
A  new  definition  paragraph  and  section 
regarding  district  responsibilities 
(§  426.18)  would  be  added.  This  section 
would  clarify  district  certification  and 
reporting  requirements.  In  addition,  a 
new  section  concerning  Reclamation 
audits  (§426.24)  would  be  added. 

References  to  the  contents  of  the 
certification  and  reporting  forms  would 
be  deleted  because  a  comprehensive  list 
of  these  contents  would  be  too  vmwieldy 
for  these  regulations,  and  a  partial  Ust 
would  be  inappropriate. 

A  paragrapn  on  eligibility  would  be 
added  stating  that  landholders  that  have 
not  filed  the  required  forms  are  not 
eligible  to  receive  irrigation  water.  The 
phrase  must  not  accept  delivery  of 
would  be  added  to  make  clear  that  the 
landholder,  as  well  as  the  district,  is 
responsible  for  water  deliveries  in  the 
absence  of  the  required  forms. 

Wholly-owTied  subsidiaries  would  be 
specifically  exempted  from  forms 
requirements,  provided  the  ultimate 
parent  legal  entity  has  met  its  forms 
requirement. 

The  40-acre  certification  and 
reporting  exemption  threshold  would  be 
replaced  with  a  new  system  which 
would  permit  higher  exemption 
thresholds  for  landholders  in  districts 
that  meet  the  following  requirements: 


Subsequently,  Landowner  )  leases  the  440  ineligible  to  receive  irrigation  water  as  a 


of  these  regulations. 
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district  coafonnance  by  contract  with 
the  discretionary  provisions;  the 
district's  financial  obligations  are  not 
delinquent:  and  the  district  has  entered 
into  a  formal  resources  management 
partnership  with  Reclamation  Districts 
that  meet  the  requirements  would  be 
granted  Category  1  status.  Category  1 
districts  vrould  be  allowed  exemption 
thresholds  as  high  as  240  acres  for 
qualified  recipients  and  80  acres  for 
some  limited  recipients.  The  specific 
threshold  for  a  district  would  be 
determined  and  documented  in  the 
partnership  agreement  with  the  district, 
based  on  factors  such  as  the  resources 
management  objectives  of  the 
partnership  and  the  achievements  of  the 
district(s)  under  the  partnership. 
Landholders  in  districts  which  have  not 
formeii  formai  partnerships  with 
Reclamation  or  do  not  meet  the  other 
two  chteiia,  would  remain  in  Category 
2  status.  Such  districts  would  be  subject 
to  an  80-acre  exemption  threshold  ibr 
qualified  recipients  and  a  5-acre 
threshold  for  all  limited  recipients.  For 
both  categories,  the  exemption 
threshold  for  prior  law  recipients 
remains  set  at  40  acres. 

The  following  examples  illustrate  the 
appUcation  of  this  kection: 

Example (1).  Landholder  A  failed  to  submit 
the  required  cwtificatiao  fonni  to  Diitrict  X 
in  1994  and  1995  District  X  deliverad.  and 
L.aadfaoJder  A  accaptad  delivary  of.  irrigation 
water  in  those  years.  Landholder  A  submitted 
certification  forms  for  1996.  however, 
[.andholder  As  landholding  is  not  eligible  to 
receire  irrigation  water  until  he  submits  the 
necessary  fonrn  for  1994  and  199S 

Example  (21.  Corporation  A.  which  is 
registered  in  Venezuela,  owns  100  peiceoc  of 
the  stock  of  Corporation  B.  which  is 
registered  in  Iowa.  Corporation  B.  in  turn, 
owns  100  percent  of  the  stodi  la 
Corporations  C  and  D.  each  of  which  are 
registered  in  Arizona  and  own  and  irrigate 
nonexempt  land  in  two  different  Arizona 
irrigation  districts.  The  landholdings  exceed 
applicable  certification  and  reporting 
exemption  thresholds.  Corporation  A.  as  a 
prior  taw  parent  legal  entity,  roust  submit 
reporting  forms  to  both  Arizona  districts.  The 
forms  must  describe  the  corporate  structure 
and  Corporation  A's  entire  landholding, 
including  those  of  its  subsidiaries. 
Furthermore,  any  stockholders  of 
Corporation  A  that  exreed  applicable 
reporting  thresholds  must  submit  the 
ne);:essary  forms  in  order  for  the  landholding 
to  be  eligible.  Corporations  B,  C.  and  D  are 
not  required  to  file. 

Example  (3).  In  September  1996.  the 
management  of  [hstrict  A  enters  into  ■  formal 
partnership  agreement  with  Reclamation  to 
improve  resources  managenaeot  in  the 
district.  The  district  and  Raclamatioa  agree  to 
develop  an  integrated  resources  management 
plan  and  develop  and  implement  an 
incentive  pricing  mechanism  for  the  district. 
As  part  of  the  close  working  relationship 


with  the  district  and  the  information 
generated  by  the  partnership,  and  the  fact 
that  the  other  two  requirements  specified  in 
§426, 17(h)  have  been  met.  the  Regional 
Director  determines  that  a  240-acre  reporting 
threshold  %vould  be  appropriate  ibr  qualified 
recipients  in  the  district  and  in  BO-acre 
threshold  would  be  appropriate  tor  limited 
recipients  who  fir»t  received  irrigation  water 
on  or  befera  October  1. 1981.  The  partnership 
agreement  establishes  these  thresholds  as 
pert  of  Category  1  status  for  the  district. 

Example  (4).  Landholder  A  is  a  qualified 
recipient  who  leases  120  acres  in  IXstrict  X 
and  40  acres  in  Distrid  Y  For  1997,  District 
X  achievws  Category  1  ttatns.  but  District  Y 
does  not.  Landboldw  A  is  therefore  subject 
to  Category  2  thresholds  and  must  certi^  in 
both  districts  in  1997  because  his  total 
landholding  exceeds  the  80-acre  qualified 
recipient  thrasboM  of  Category  2. 

Example  (51.  Bank  Y  is  a  limited  recipient 
and  baa  12.000  acre*  of  involuntarily 
acquired  axcaas  larulholdings.  some  of  which 
are  located  in  Category  2  districts.  Bank  Y 
hat  also  designated  SOO  acrw  as  oonexcMS. 
Stot-kholder  A.  a  qualified  rec  ipient.  owns  a 
IS  percent  interest  in  Bank  Y.  Thus. 
Stockholder  A  is  attributed  with  1 ,800  acres 
of  involuntarily  acquired  excess  land  and  75 
acres  of  oooexcass  land.  The  fact  that  most 
of  its  landholdings  are  involuntarily  acquired 
does  not  afford  Bank  Y  with  any  exemption 
with  respect  to  certification  thresholds: 
therefore.  Bank  Y  is  subject  to  Category  2 
thrasfaoids  and  must  fiie  certification  fbnns. 
Stockholder  A  need  not  consider  the  bank's 
invoiuntarily  acquired  excess  land  in 
determining  whether  she  is  required  to 
certify,  but  she  must  consider  tiie  75  acres  of 
attributed  nonexress  land.  Because  she  has 
not  excseaded  the  BO-acre  threstiold 
applicable  to  qualified  recipients  in  Category- 
2  districts,  she  is  not  required  to  File. 
However,  had  Stockholder  A  exceeded  a 
certification  or  reporting  tliresbold,  she 
would  liave  been  required  to  include  all  land 
attributed  to  her.  indudiugthat  land 
involuntarily  acquired,  on  her  RRA  fonn(s| 

Example  (61.  Corporation  E  leases  640 
acres  in  a  Category  1  district  which  has  a 
partnership  agreement  with  Reclamation 
specifying  80  acre  and  200  acre  thresholds 
for  limited  and  qualified  recipient, 
respectively  Corporation  E  is  90  percent 
owned  by  Corpordtion  F,  5  percent  owned  by 
Corporation  G.  and  5  p>ercent  owned  by 
Farmer  B.  Corporations  E  and  F  are  limited 
recipients  that  did  not  receive  irrigation 
water  on  or  before  October  1 .  1981. 
Corporation  G  is  a  limited  recipient  that 
ret-eived  irrigation  water  on  or  before  October 
1.  1981.  but  currently  has  no  landholding 
outside  of  Corporation  E.  Farmer  B  is  a 
qualified  recipient  who  also  directly  owns 
320  nonexempt  acres  in  the  same  district. 
Corporations  E  and  F  must  both  file  because 
both  have  exceeded  the  applicable  S-acre 
tfireshold.  and  because  Corporation  E  is  not 
wholly  owned  by  Corporation  F.  Corporation 
C  need  not  file  because  it  is  subiect  to  an  80- 
acre  threshold,  as  specified  in  the  district's 
partnership  agreement  with  Reclamation. 
Farmer  B  must  file  because  he  has  exceeded 
the  applicable  200-acre  threshold  also 
specified  In  the  district's  partnership 
agreement  with  Reclamation.  > 


Example  i7).  Farmer  C  owns  440  acres  in 
a  Category  1  district.  After  the  district's  last 
delivery  in  1996,  Fanner  C  buys  another  40- 
acre  parcel  in  the  same  district.  Fanner  C 
need  not  submit  new  forms  until  the  start  of 
the  next  iiii^ition  season.   ' 

Section  426.18  in  the  existing 
regulation.  Commingling,  would  be 
renumbered  §426.14.  The  profKJsed 
new  §  426.18,  Distrid  responsibilities. 
would  replace,  in  part.  §  426.10  of  the 
existing  regulation.  This  new  section 
would  be  added  to  clarify  the  role  of 
irrigation  contracting  entities  in  RRA 
administration  and  enforcement. 
Because  this  issue  has  caused  some 
confusion  and  controversy  in  the  past, 
it  is  considered  desirable  to  explicitly 
establish  district  responsibilities  in 
these  proposed  regulations. 

The  proposed  changes  to  provisions 
of  this  section  would  be  nonsubstantive, 
except  the  nimiber  of  years  districts  will 
be  required  to  retain  expired  RRA  forms 
will  be  increased  from  3  to  6  years. 
Some  existing  Reclamation  policy  not 
contained  in  the  existing  regulation, 
however,  would  be  included.  The 
proposed  section  would  be  included  to 
help  prevent  future  misunderstandings 
about  districts'  roles  in  KRA 
administration. 

The  application  of  this  rule  is 
illustrated  by  the  following  examples: 

Example  I  J).  Landholder  A  submitted  to 
District  X  a  certification  form  in  1988,  then 
filed  verification  forms  each  year  through 
1993.  He  then  filed  a  new  certification  form 
in  March  1994.  District  X  must  retain 
Landholder  A's  1988  certification  form 
through  March  2000;  thereafter,  it  may  be 
destroyed  by  the  district. 

Example  (2).  Same  facts  as  Example  1. 
except  that  la  October  1999  a  Reclamation 
audit  team  requests  that  Landholder  A's  1988 
certification  form  be  retained  until  January 
2001  The  district  must  retain  the  form  until 
that  date. 

Example  (3).  Landholder  B  submitted  to 
District  X  a  certification  form  in  1985.  and 
has  submitted  verification  forms  each  year 
thereafter  District  X  must  retain  Landholder 
Bs  1985  certification  form  as  long  as  he 
continues  to  verify  each  year  and.  if  he 
submits  a  new  certification  form,  for  6  years 
thereafter. 

Example  (4).  District  Y  delivers  2,000  acre- 
feet  of  irrigation  water  to  Farmer  C  in  1996 
at  the  contract  rate  of  $10  per  acre-foot.  It  is 
subsequently  found  that  Farmer  C  used  100 
acre-feet  of  that  water  to  irrigate  excess  land. 
Therefore,  the  payments  made  by  District  Y 
to  the  United  States  for  the  water  used  to 
irrigate  the  excess  land  ($1,000)  must  be 
deposited  into  the  Reclamation  fund  and  not 
credited  toward  any  obligation  of  District  Y 
to  the  United  States. 

Section  426.19  of  the  existing 
regulation.  Water  conservation,  would 
be  deleted  as  water  conservation  would 
be  the  topic  of  a  new  regulation,  part 
427.  The  proposed  new  §426.19, 


Assessment  of  administrative  costs, 
would  replace  §426.24  of  the  existing 
regulation. 

The  only  proposed  substantive  change 
from  the  existing  regulation  would  be  to 
add  irrigation  of  ineligible  excess  land 
as  a  violation  subject  to  assessment  of 
an  administrative  fee.  Reclamation  will 
base  any  changes  to  the  assessment 
amount  on  Reclamation's  costs  for  field 
observation:  information  analysis: 
communication  with  district 
representatives  and  landholders 
regarding  possible  cases  of  irrigation  of 
ineligible  excess  land,  or  obtaining 
missing  or  corrected  forms;  assistance  to 
landholders  in  completing  certification 
or  reporting  forms  for  the  period  of  time 
they  were  not  in  compliance  with  the 
form  requirements:  performance  of 
onsite  visits  to  determine  if  irrigation 
water  deliveries  have  been  terminated  to 
landholders  that  failed  to  submit  the 
required  forms  or  that  irrigated 
ineligible  excess  land;  and  performance 
of  other  activities  necessary  to  address 
form  and  excess  land  violations. 

The  following  examples  illustrate  the 
application  of  this  section: 

Example  (i).  ABC  Corporation  holds 
irrigable  land  in  District  Y  and  in  District  Z 
and  has  three  shareholders  (Farmers  A,  B. 
and  C).  In  both  1992  and  1993,  ABC 
Corporation  and  each  shareholder  filed 
certification  forms  prior  to  receiving 
irrigation  water  in  these  districts.  However, 
in  each  year,  Reclamation  found  several 
errors  on  the  forms  the  three  shareholders 
had  submitted  in  each  district.  The  districts 
were  given  60-calendar  days  in  which  to 
have  the  forms  corrected  and  returned  to 
Reclamation.  All  the  corrected  forms  were 
returned  by  the  designated  due  date,  except 
for  Farmer  C's.  Districts  Y  and  Z  will  each 
be  assessed  a  fee  of  $520  (S260  for  each  of 
the  1992  and  1993  water  years)  because 
Farmer  C's  forms  were  not  corrected  and 
returned  within  the  specified  time  period. 

Example  (2).  Farmer  X  owns  560  acres  and 
leases  400  acres  in  District  A.  Each  year. 
Farmer  X  submitted  certification  forms  to  the 
district  prior  to  receipt  of  irrigation  water. 
However,  Reclamation  found  that  in  1992 
and  1993,  Fanner  X  had  reported  all  of  his 
owned  land  on  his  form  but  only  150  of  his 
400  leased  acres.  Reclamation  determines 
that  this  omission  of  information  is  not  an 
attempt  to  defraud  the  Federal  Government. 
Accordingly,  the  district  will  be  required  to 
obtain  a  corrected  form,  and  if  this  is  not 
accomplished  in  60-c8lendar  days,  it  will  be 
assessed  a  fee  of  SS20  (S260  for  1992,  and 
$260  for  1993.) 

Example  (3).  Farmer  X  and  his  wife,  who 
are  prior  law  recipients,  own  480  acres  in 
District  A.  None  of  the  160  acres  in  excess 
of  the  couple's  320-acre  ownership 
entitlement  was  under  recordable  contract,  as 
set  forth  in  §  426.11,  or  otherwise  eligible  to 
receive  irrigation  water.  However, 
Reclamation  found  that  irrigation  water  had 
been  delivered  to  the  160  excess  acres  in  both 
1992  and  1993.  For  the  irrigation  water 


delivered  in  these  2  years.  DisU-ict  A  will  be 
assessed  the  compensation  rate  as  set  forth  in 
§426.11(h).  An  additional  fee  of  S520  will 
also  be  assessed  to  the  district  (S260  each  for 
1992  and  1993) 

Section  426.20  of  the  existing 
regulation.  Public  participation,  would 
be  renumbered  §426.21.  The  proposed 
new  §  426.20,  Interest  on 
underpayments,  would  replace  §426.23 
of  the  existing  regulation. 

A  definition  of  underpayment  Is 
proposed  as  paragraph  (a),  and  other 
editorial  changes  from  the  existing 
regulation  would  be  made  for  clarity 
and  organization. 

Section  426.21  of  existing  regulation. 
Small  reclamation  projects,  would  be 
renumbered  §426.16.  The  proposed 
new  §  426.21,  Public  participation, 
would  replace  §426.20  of  the  existing 
regulation. 

The  only  substantive  change  made 
would  be  in  paragraph  (8)  of  the  current 
rule,  which  would  be  replaced  by 
paragraph  (b)  of  the  proposed  rule,  to 
delete  the  60-day  public  comment 
period.  The  existing  provision  reduces 
Reclamation's  flexibility  to  base  the 
comment  period  on  specific 
circumstances  and  is  not  a  statutory 
requirement. 

Section  426.22  of  the  existing 
regulation.  Decisions  and  appeals, 
would  be  renimibered  §  426.23.  The 
proposed  new  §426.22,  Reco^'ery  of 
operation  and  maintenance  (O&M) 
costs,  would  replace  §  426.8  of  the 
existing  regulation. 

This  section  would  be  rewritten  for 
clarity.  The  proposed  language  would 
contain  no  substantive  changes  to 
existing  policy. 

Section  426.23  of  the  existing 
regulation,  Severability,  would  be 
renumbered  §  426.25.  The  proposed 
new  §  426.23,  Agency  decisions  and 
appeals,  would  replace  §  426.22  of  the 
existing  regulation. 

This  section  would  be  revmtten  to 
streamline  the  appeals  process  and  to 
enhance  the  protection  of  parties  who 
may  be  adversely  affected  by  RRA- 
related  decisions. 

The  proposed  language  would  require 
the  appropriate  regional  director  to 
make  initial  agency  decisions.  It  would 
provide  flexibility  to  the  regional 
director  in  estabUshing  the  effective 
date  of  the  initial  decision,  and  would 
protect  landholders  by  providing  for  a 
10  calendar  day  delay  before  deliveries 
of  water  are  terminated.  Furthermore, 
affected  parties  would  be  able  to  request 
reconsideration  of  the  initial  decision. 

The  proposed  language  would  permit 
regional  directors  to  notify  potentially 
affected  parties  if  appropriate,  and 
would  allow  any  impacted  party  to  use 


the  appeal  process  whether  or  not  the 
regional  director  gave  notice  of  the 
particular  agency  decision.  Parties  who 
were  not  notified  would  have  a  longer 
period  of  time  to  initiate  the  appeals 
process  than  would  parties  who  were 
notified  of  an  initial  decision.  The 
proposed  rules  would  also  allow 
affected  parties  to  request  a  stay  of  the 
regional  director's  initial  decision  while 
it  is  being  reconsidered. 

Following  reconsideration  by  the 
regional  director,  affected  parties  would 
have  the  opportunity  to  appeal  the  final 
agency  action  directly  to  the  Department 
of  the  Interior's  Office  of  Hearings  and 
Appeals.  This  change  would  streamline 
the  review  process  by  eliminating  the 
Commissioner  level  of  review  provided 
by  the  existing  regulation. 

The  proposed  language  would  also 
provide  for  retroactive  application  of 
decisions  (which  is  current  practice) 
and  application  of  the  compensation 
rate  in  cases  of  illegal  irrigation  water 
deliveries. 

The  proposed  language  would 
validate  any  decisions  made  under  the 
existing  appeals  process,  and  provide 
that  appeals  pending  as  of  the  effective 
date  of  the  new  regulation  would  be 
processed  imder  the  existing  regulation.' 

Completion  of  this  administrative 
appeals  process  would  be  required 
before  parties  may  file  suit  in  court 
regarding  final  agency  determinations 
pursuant  to  part  426. 

Section  426.24.  The  proposed 
§426.24,  Reclamation  Audits,  would 
replace  §426. 10(i)  of  the  existing 
regulation. 

Section  426.25.  The  proposed 
§  426.25,  Severability,  would  replace 
§  426.24  of  the  existing  regulations. 

Description  and  Analysis  of  Part  427 

Reclamation  has  a  major 
responsibility,  in  partnership  with  water 
users,  States,  Indian  tribes,  and  other 
interested  parties,  to  help  improve  water 
management  and  the  efficiency  of  water 
use  in  nearly  every  major  river  basin  in 
the  Western  United  States.  Water 
conservation  measures  can  improve 
reliability  and  reduce  costs  for  water 
users,  and  imder  some  circumstances 
yield  water  for  additional  agricultural, 
urban,  or  environmental  needs. 

Opportunities  for  additional  water 
conservation  and  efficiency 
improvements  vary  &t)m  system  to 
system  depending  on  factors  such  as 
delivery  and  storage  facilities, 
operational  practices,  existing 
conservation  measuires,  and  the  use  or 
destination  of  "non-conserved"  water 
(i.e.,  downstream  appropriators,  riparian 
habitat,  groimdwater  recharge,  estuary 
inflow,  evaporation,  etc.).  To  be  most 
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effective,  water  conservation  measures 
must  be  eraluated  on  a  site-specific 
basis  and  mitst  be  tailored  to  the 
circumstances  of  each  water  system  and 
its  local  environment. 

Preparation  and  implementation  of 
water  conservation  plans  by  recipients 
(if  Reclamation  project  water  is  one 
aspect  of  Reclamation's  overall  water 
conservation  program.  Improvements  in 
water  management  on  Federal  projects 
can  reduce  overall  operating  costs, 
improve  reliability  of  existing  water 
supplies,  postpone  the  need  for  new  or 
expanded  water  supplies,  and  reduce 
the  impacts  of  drought. 

The  RRA  challenges  those  who 
contract  for  Federal  project  water 
supplies  to  develop  water  conservation 
plans  that  examine  existing  water 
management  practices,  evaluate 
alternative  water  management  strategies, 
and  implement  appropriate  water 
conservation  measures.  A  thoughtfully 
developed  water  conservation  plan 
represents  an  opportunity  for  every 
district  to  identify  water  management 
problems,  evaluate  opportunities, 
highlight  accomplishments,  and  plan  for 
improvements. 

Tbese  rules  and  regulations  prescribe 
the  requirements  for  preparation  and 
submittal  of  water  ooaservation  plans 
prepared  by  water  districts  and  other 
entities  that  contract  with  the  United 
States  for  a  supply  or  storage  of  water 
under  Federal  nclamation  law.  the 
Small  Reclamation  Proiects  Act.  the 
Water  Conservation  and  Utilization  Act, 
or  the  Warren  Act. 

Section  427.1  explains  the  purpose  of 
these  rules  and  regulations,  §427.2 
describes  conservation  plan 
requirements,  and  §427.3  describes 
incentives  for  preparing  adequate  water 
cooservation  plans. 

Section  427.4  references  additional 
information  that  will  be  aNTiilable  from 
Reclamation  in  the  form  of  Technical 
Guidelines  and  Criteria  for  Water 
Conservation  Plans  (Guidelines  and 
Criteria).  These  Guidelines  and  Criteria 
describe  the  standards  and  process 
which  Reclamation  will  use  to  evaluate 
district  %rater  conservation  plans, 
describe  the  schedule  and  process  for 
submitting  plans,  provide  information 
on  environmental  compUance,  suggest 
specific  plan  elements,  and  identify 
water  conservation  measures  for 
evaluation  and  Inclusion  in  district 
water  conservation  plans. 

The  Guidelines  and  Criteria  are 
currently  undergoing  a  public  review 
that  began  on  January  10,  1995  and  will 
end  on  April  10, 1995.  Upon  completion 
of  this  review  period.  Reclamation 
intends  to  Rnalize  the  Guidelines  and 
Criteria  as  guidance  in  the  development 


and  approval  of  water  conservation 
plans. 

Although  the  Guidelines  arul  Criteria 
are  not  part  of  the  proposed  rules  and 
regulations,  they  were  included  as  pari 
of  the  proposed  nde  alternative  in  the 
draft  EIS.  This  allowed  an  evaluation  of 
the  proposed  rules  in  combination  with 
the  Guidelines  and  Criteria.  Although 
page  2-18  of  the  draft  EIS  states  that  the 
Guidelines  and  Criteria  are  included  as 
an  appendix  to  the  rules,  it  was  decided 
it  was  not  necessary  to  print  the 
Guidelines  and  Criteria  with  the 
proposed  rules.  A  copy  of  the 
Guidelines  and  Criteria  may  be  obtained 
by  calling  Mr.  Craig  Phillips  at  (303) 
236-1061  ext.  265  or  by  contacting  any 
Bureau  of  Reclamation  Regional  Office 

Public  Corament 

Public  comment  is  solicited  on  all 
aspects  of  this  proposed  rulemaking. 
Reclamation  will  consider  all  comments 
received.  All  those  wishing  to  make 
comments  are  advised  that,  pursuant  to 
the  Administrative  Procedure  Act  (5 
U.S.G  551.  553).  all  information 
provided  to  Reclamation  will  be 
available  for  public  inspection. 

To  assist  Reclamation  in  compiling 
and  analyzing  comments,  it  is  requested 
(hat  comments  be  grouped  according  to 
the  two  separate  parts  (i.e.  part  426  and 
427)  of  the  proposed  rule.  However,  it 
is  not  required  that  comments  be  so 
organized. 

Oral  comments  on  the  proposed  rules 
will  be  accepted  at  public  hearings 
which  will  be  conducted  in  April  1995 
on  the  proposed  rules  and  regulations 
and  on  the  draft  EIS  which  evaluates 
these  proposed  rules  and  regulations. 
Hearings  will  be  announced  in  a 
separate  Federal  Register  notice. 

Natiooal  Environmental  Policy  Act 

In  compliance  with  the  NEPA,  a  draft 
EIS  has  been  prepared  which  analyzes 
the  impacts  of  these  proposed  rules  and 
regulations  and  alternatives  thereto.  The 
draft  EIS  includes  a  no  action 
alternative,  a  preferred  alternative 
(which  is  the  proposed  rule),  and  three 
additional  alternatives  encompassing  a 
range  of  potential  niles  and  regulations 
The  draft  EIS  is  being  published  and 
distributed  for  public  review  concurrent 
with  the  publication  of  these  proposed 
rules  and  regulations. 

Environmental  Complianr.e.  Review, 
and  Consultation  Requirements 

Tbe  EIS  and  related  coordination 
activities  described  below  will  provide 
full  compliance  for  the  promulgation  of 
final  rules  and  regulations.  However, 
any  future  actions  taken  pursuant  to 
final  rules  and  regulations  by  the 


Federal  government  or  by  contracting 
entities  (e.g..  irrigation  districts, 
drainage  districts,  municipal  and 
industrial  water  districts,  etc.)  shall  be 
subject  to  the  requirements  of  all 
applicable  Federal  environmental  laws 
including,  but  not  limited  to,  the  NEPA, 
the  Endangered  Species  Act,  the  Fish 
and  Wildlife  Coordination  Act,  the 
Clean  Water  Act.  and  the  National 
Historic  Preser\'ation  Act.  and  laws 
relating  to  Indian  treaty  and  trust 
reponsibilities. 

This  EIS  has  been  prepared 
concurrently  with  environmental  rB\'iew 
and  consultation  required  by  Federal 
environmental  law  other  than  NEPA.  as 
required  by  40  CFR  1502  25 
Compliance  with  specific 
environmental  review  and  consultation 
requirements  is  described  below. 

Fish  and  Wildlife  Coordination  Act  (16 
U.S.G.  661.  etseq.) 

The  Fish  and  Wildlife  Coordination 
Act  (FWCA)  requires  Federal  agencies  to 
consult  vnth  the  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Service  (as  applicable),  and  state 
wildlife  agencies  during  the  planning  of 
new  projects  and  for  modifications  to 
existing  projects  (e.g..  whenever  the 
waters  of  any  stream  or  other  body  of 
water  are  proposed  or  authorized  to  be 
impounded,  diverted,  the  channel 
deepened,  or  the  stream  or  other  body 
of  water  otherwise  controlled  or 
modified  for  any  purpose  whatever)  so 
that  wildlife  resources  receive  equal 
consideration  along  with  other  project 
objectives  and  features. 

Compliance  with  the  FWCA  requires: 
(1)  Consultation,  (2)  opportunity  for  the 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
wildlife  agency  to  report.  (3) 
consideration  of  FWCA  report 
recommendations.  (4)  incorporation  of 
justifiable  wildlife  features  into  a 
recommended  plan  or  action,  and  (5) 
incorporation  of  the  FWCA  report  as  an 
integral  peul  of  the  decision  making 
package  submitted  to  Congress  or  to  any 
agency  or  person  having  the  authority 
by  administrative  action  to  authorize 
construction  of  a  project  or  modification 
of  a  previously  authorized  project. 

In  meetings  and  correspondence 
between  Reclamation  and  the  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  State  wildHfe 
agencies,  it  was  agreed  that  a  formal 
FWCA  report  would  not  be  required  for 
this  rulemaking.  Rather,  coordination 
efforts  with  the  Fish  and  Wildlife 
Service,  the  National  Marine  Fisheries 
Service,  and  State  wildlife  agencies 
were  handled  by  those  agencies 
providing  technical  assistance  to 
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Reclamation,  which  assistance  has  been 
appropriately  documented.  D«:tailed 
FWCA  coordination  and  formal  reports 
will  be  accomplished  for  spocific  sites 
in  tiie  future  as  the  need  and 
opportunity  arises  (e.g.,  amondiiieiit  or 
renewal  of  specific  repayment  or  water 
service  contracts  which  are  subject  to 
these  regulations). 

The  EIS  that  accompanies  this 
proposed  rulemaking  cont.iins  a 
description  of  the  general  HVCA 
compliance  process  and  makes  the 
com.fnitment  to  deal  with  sifo-sperific 
issues  as  they  come  up  in  the  future 
when  a  site-specific  Federal  action  is 
taken.  The  EIS  does  not  satisfy  the  site- 
specific  need  for  futii.-e  conipliance  with 
the  FWCA. 

Endangered  Species  Act  (16  U.S.C. 
1521.  etseq.) 

The  objective  of  the  Endangered 
Species  Act  (ESA)  is  to  provide  a  means 
whereby  the  ecosystem  upon  which 
endangered  species  and  threatened 
species  depend  may  be  conserved  and 
to  provide  a  program  for  the 
conservation  of  such  species.  It  is 
further  stated  in  the  ESA  that  it  is  the 
policy  of  the  Congress  "thai  all  Federal 
Departments  and  agencies  shall  seek  to 
conserve  endangered  species  and 
threatened  species  and  shall  utilizt;  their 
authorities  in  furtherance  of  the 
purposes  of  the  Act."  The  ESA  further 
states  that  "Federal  agencies  shall 
cooperate  with  state  and  local  agencies 
to  resolve  water  resource  issues  in 
concert  with  conserv  ation  of 
endangered  species." 

Section  7  olthe  ESA  establishes  the 
interagency  cooperation  program  under 
which  Federal  agencies  have  their 
primary  compliance  responsibilities.  In 
meetings  between  Reclamation  and  the 
Fish  and  Wildlife  Service  and  National 
Marine  Fisheries  Service,  it  was  agreed 
that  the  way  to  comply  with  the  ESA  for 
the  purposes  of  this  rulemaking  would 
be  to  use  section  7(a)(1)  of  the  ESA  and 
describe,  in  broad  tenns.  the  general 
effects  of  actions  associated  with  new  or 
revised  regulations.  Thus,  Reclamation 
initiated  informal  ESA  consultation  on 
a  broad  spectrum  basis  and  requested  a 
list  of  federally  proposed  or  listed 
threatened,  endangered,  and  candidate 
species  from  the  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service. 

A  tiering  process  will  be  used  down 
to  a  level  more  appropriate  to  section 
7(a)(2)  of  the  ESA,  w  hereby  consultation 
will  be  initiated  if  and  when  site- 
specific  analyses  becomes  necessary, 
such  as  with  the  amendment  or  renewal 
of  specific  repayment  or  water  service 
contracts.  The  EIS  indicates  that  if 


Reclamation  consults  under  Section  7  of 
the  ESA,  individual  landowners  will  not 
have  to  gf)  through  Section  10 
roniplianre  on  their  own. 

National  Historic  Preservation  .Act  (15 
U.S.C.  470.  et  seq.) 

The  National  Historic  Preservation 
Act  of  1966,  (NHPA),  as  amended,  is  the 
basic  Federal  law  governing 
preservation  (jf  cultural  resources  of 
national,  regional,  state,  and  local 
significam;e.  Specifically,  section  106  of 
the  NHPA  requires  each  Federal  agency 
to  consider  the  effect  of  its  actions  on 
"any  district,  site,  building,  structure  or 
object  that  is  included  in  or  eligible  for 
inclusion  in  the  National  Register". 
Furthermon;.  an  agency  must  afford  the 
Advisory  Council  on  Hi.storic 
Preservation,  an  independent  Federal 
agency  created  by  the  National  Historic 
Preservation  Act,  an  opportunity  to 
comment  on  any  of  the  agency  "s 
undertakings  that  could  affect  historic 
properties.  Procedures  for  meeting 
section  106  requirements  are  defined  in 
Federal  regulations  36  CFR  part  800. 
Other  Federal  legislation  further 
promotes  and  requires  the  protection  of 
historic  and  archaeological  resources  by 
the  Federal  government.  Among  these 
laws  are  the  Archaeological  Resources 
Protection  Art  and  the  Native  American 
C;raves  Protection  and  Repatriation  Act 

Informal  consultation  with  the 
Advisory  Council  on  Historic 
Preservation  to  apprise  them  that  this 
rulemaking  has  been  initiated.  The  draft 
EIS  will  be  sent  to  the  Council  and  the 
17  western  State  Historic  Preservation 
Offices  for  official  comment.  Procedures 
prescribed  in  36  CFR  part  800  will  be 
followed  for  future  site-specific  Federal 
actions  pursuant  to  these  rules  that 
trigger  compliance  under  NHPA. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  a  regulatory  flexibility 
analysis,  describing  the  impact  of 
regulations  nn  small  entities  be 
prepared  ami  published  if  proposed 
regulations  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  .small  entities.  It  has  been  determined 
that  this  propo.sed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Consequently,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Paperwork  Reduction  Act 

Sections  206,  224(c).  and  228  of  the 
RRA  (43  U.S.C.  390ff,  390ww(c).  and 
390zz)  require,  among  other  things,  that 
(1 )  as  a  condition  to  the  receipt  of 
Reclamation  irrigation  water,  each 
landholder  must  certify,  in  a  form 


suitable  to  the  Secretary,  that  they  are  in 
compliance  with  the  provisions  of  the 
Act,  and  (2)  districts  must  annually 
submit  to  Reclamation,  in  a  f(»rm 
suitable  to  the  Secretary,  records  and 
information  necessary  to  implement  the 
RRA.  These  requirements  are  presently 
promulgated  in  43  CFR  426  10.  To 
comply  with  these  requirements. 
Reclamation  provides  forms  for  the 
landholders'  and  districts"  use.  The 
existing  landholder  forms  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  clearance 
number  1006-0005.  This  clearance 
expires  on  October  31.  1995.  The 
district  summary  forms  have  been 
approved  under  clearance  number 
1006-0006;  that  clearance  expires  on 
luly  31.  1995 

This  propo.sed  rulemaking  contains  ^ 
change  to  the  existing  §  42b.T0  diat 
would  reduce  the  reporting  burden  by 
raising  the  acreage  threshold  for  which 
certification  and  reporting  forms  are 
required.  The  estimated  average  annual 
paperwork  reduction  which  would 
ocxur  if  the  propo.sed  revisions  to 
^426.10  are  made  final  is  about  310U 
hours  per  year  westwide.  It  is  estimated 
that  the  proposed  rules  changes  to  the 
definition  of  what  constitutes  a  lease 
will  cause  a  slight  increase  of  burden 
hours  for  farm  operators  who  do  not 
now  have  to  complete  forms.  The  net 
reduction  would  be  approxiinatelv  'tOOfl 
hours  per  year  westwide  and  will 
reduce  the  paperwork  burden  bv  about 
20  percent  compared  to  current 
requirements,  which  are  approviinately 
14.400  hours. 

Section  427,2  of  the  propased  water 
{ onservation  rules  require  that  w.nier 
districts  and  other  entities  prepare  and 
submit  water  conservation  plans 
RtH:laniation  will  be  requesting  OMM 
approval  for  collection  of  inffjrmalion 
contained  in  water  conservalion  plans 
consistent  with  the  requirements  of  the 
Paperwork  Reduction  Act 

Executive  Order  12866 

Under  Exe.cutive  Order  128Gti.  (58  FK 
31735  Oct  4.  1993).  an  agency  must 
determine  whether  a  regulatory  action  is 
significant  and  therefore  subject  to 
Office  of  Management  and  Budget 
(O.MB)  review  and  the  requirements  ol 
the  Executive  Order.  It  has  been 
determined  that  this  proposed  riilt-  is  a 
significant  regulatory  action  within  the 
meaning  of  the  Executive  Order. 

Executive  Order  12612.  Federalism 

This  rule  has  no  significant  impact  on 
Federalism  under  Executive  Order 
12612.  The  regulations  affcct  State/ 
Federal  relations  in  three  ways,  none  ot 
which  arc  significant.  First,  while  the 
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rules  involve  state  water,  consistent 
with  section  8  of  the  Reclamation  Act  of 
1902.  43  U.S  C.  383.  these  regulations 
do  not  affect  state  control  of  irrigation 
water  rights.  Second,  the  rules  relate 
extensively  to  state  organized  irrigation 
districts.  However,  these  proposed 
regulations  would  serve  to  clarify  the 
existing  Reclamation-district 
relationship  and  would  not  affect  a 
signiHcant  change  in  policy.  Finally, 
while  the  regulations  address  the 
commingling  of  Reclamation  and  non- 
reclamation  water,  the  rules  do  not 
change  existing  policy. 

Executive  Order  12630,  Takings 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12630  to 
determine  the  takings  implications  of 
the  proposed  rule.  Because  districts  and 
individual  water  users  hold  only 
contractual  rights  to  services  provided 
by  Reclamation  and  the  proposed  rule 
would  have  only  a  de  minimus  impact 
on  the  value  of  any  Constitutionally- 
protected  property  right  if  such  right 
exists,  it  has  been  determined  that  this 
proposed  rule  does  not  present  a 
signiHcant  risk  of  a  taking. 

Authorship:  The  primary  authors  of  these 
proposed  regulations  are  Gary  Anderson.  |. 
William  McDonald,  Richard  Rizzi,  and  Rusty 
Schuster,  Program  Analysis  Office.  Bureau  of 
Reclamation:  however,  much  of  the 
substance  of  the  regulations  was  developed 
by  RRA  and  water  conservation  experts 
throughout  Reclamation. 

List  of  Subjects  in  43  CFR  Part  426  and 
43  CFR  Part  427 

Administrative  practice  and 
procedure.  Irrigation.  Reclamation. 
Reporting  and  record  keeping 
requirements. 

Dated:  March  22.  1995. 
Elizabeth  Ann  Rieke, 

Assistant  Serrftary — Water  and  Science. 

For  the  reasons  stated  in  the 
preamble,  it  is  proposed  that  43  CFR 
part  42fi  b<-  revised  as  follows  and  that 
43  CFR  p.irt  427  be  added  as  follows: 

Part  4J*)  IS  revis«'d  to  read  as  follows: 

PART  426-ACREAGE  LIMITATION 
RULES  AND  REGULATIONS 

Sec. 

426.1  Purpose. 

426.2  Deniiitioiis. 

426.3  Conformani.e  to  the  discretionary 
provisions. 

426.4  Altribution  of  land. 

426.5  Ownership  entitlement. 

426.6  Leasing  and  full-cost  pricing. 

426.7  Trust". 

426.8  Religious  or  charitable  organizations. 

426.9  Public  entities. 

426.10  Class  1  equivalency. 

426.11  Excess  land. 


426.12  Excess  land  appraisals. 

426. 1 3  Involuntary  acquisition  of  land. 

426.14  Commingling. 

426  15    Exemptions  and  exclusions. 

426.16  Small  reclamation  projects. 

426.17  Liandholder  information 
requirements. 

426  18     District  responsibilities. 

426.19  Assessment  of  administrative  costs. 

426.20  Interest  on  underpayments 
426  21     Public  participation. 

426.22  Recovery  of  operation  and 
maintenance  (O&M)  costs. 

426.23  Agency  decisions  and  appeals. 

426.24  Reclamation  audits. 

426.25  Severability. 

Authority:  5  U  S.C.  301:  5  U.S.C.  553;  16 
use.  590Z-11;  31  U.S.C.  9701;  and  32  Stat. 
388  and  all  acts  amendatory  thereof  or 
supplementary  thereto  including,  but  not 
limited  to,  43  U.S.C  390aa  to  390zz-l.  43 
use.  418,  43  use.  423  to  425b,  43  U.S.C 
431,  434.  440.  43  U.S.C.  451  to  451k,  43 
use.  462,  43  use.  485  to  485k.  43  U.S.C. 
491  to  505.  43  U.S.C.  511  to  513.  and  43 
use.  544. 

§426.1    Purpose. 

These  rules  and  regulations 
implement  certain  provisions  of  Federal 
reclamation  law  that  address  the 
ownership  and  leasing  of  land  on 
Federal  Reclamation  irrigation  projects, 
the  pricing  of  Federal  Reclamation 
project  irrigation  water,  and  establish 
terms  and  conditions  for  the  delivery  of 
Federal  Reclamation  project  irrigation 
water. 

§426.2    Definitions. 

As  used  in  these  rules: 

Acreage  limitation  entitlements 
means  the  ownership  and  nonfull-cost 
entitlements. 

Acreage  limitation  provisions  means 
the  ownership  limitations  and  pricing 
restrictions  specified  in  Federal 
reclamation  law,  including  but  not 
limited  to.  sections  203(b).  204,  and  205 
of  the  Reclamation  Reform  Act  of  1982 
(43  use.  390aa  et  seq). 

Acreage  limitation  status  means 
whether  a  landholder  is  a  qualified 
recipient,  limited  recipient,  or  prior  law 
recipient. 

Commissioner  means  the 
Commissioner  of  the  Bureau  of 
Reclamation.  U.S.  Department  of  the 
Interior. 

Compensation  rate  means  a  water  rate 
applied,  in  certain  situations,  to  water 
deliveries  to  ineligible  land  that  are  not 
discovered  until  after  the  delivery  has 
taken  place.  The  compensation  rate  is 
equal  to  the  established  full-cost  rate 
that  would  otherwise  apply  to  the 
landholder. 

Contract  means  any  repayment  or 
water  service  contract  or  agreement 
between  the  United  Slates  and  a  district 
providing  for  the  payment  to  the  United 


States  of  construction  charges  and 
normal  operation,  maintenance,  and 
replacement  costs  under  Federal 
reclamation  law,  even  if  the  contract 
does  not  specifically  identify  the 
portion  of  the  payment  that  is  to  be 
attributed  to  operation  and  maintenance 
and  that  is  to  be  attributed  to 
construction.  This  definition  includes 
contracts  made  in  accordance  with  the 
Distribution  System  Loans  Act,  as 
amended  (43  U.S.C.  421). 

Contract  rate  means  the  assessment  as 
set  forth  in  a  contract  that  is  to  be  paid 
by  a  district  to  the  United  States,  and 
recomputed  if  necessary  on  a  per  acre  or 
per  acre  foot  basis. 

Dependent  means  any  natural  person 
within  the  meaning  of  the  term 
dependent  in  the  Internal  Revenue  Code 
of  1954  (26  U.S.C.  152)  and  any 
subsequent  amendments. 

Direct  when  used  in  connection  with 
the  terms  landholder,  landowner,  lessee, 
lessor,  or  owner,  means  that  the  party  is 
the  owner  of  record  or  the  lessee  of  a 
land  parcel,  as  appropriate.  However, 
landholdings  of  joint  tenants  and 
tenants-in-common  will  not  be 
considered  direct  under  these 
regulations. 

Discretionary  provisions  refers  to 
sections  390cc  through  390hh,  except 
for  390cc(b).  of  the  Reclamation  Reform 
Act  of  1982.  (43  U.S.C.  390aa  et  seq.]. 

District  means  any  individual  or  any 
legal  entity  established  under  State  law 
that  has  entered  into  a  contract  or  can 
potentially  enter  into  a  contract  with  the 
United  States  for  irrigation  water  service 
through  federally  developed  or 
improved  water  storage  and/or 
distribution  facilities. 

Eligible,  except  where  otherwise 
provided,  means  permitted  to  receive  an 
irrigation  water  supply  from  a  Bureau  of 
Reclamation  project  under  applicable 
Federal  reclamation  law. 

Entity,  see  definition  of  legal  entity. 

Excess  land  means  nonexempt  land 
that  is  in  excess  of  the  landowner's 
maximum  ownership  entitlement  under 
the  applicable  provisions  of  Federal 
reclamation  law. 

Exempt,  except  where  otherwise 
provided,  means  not  subject  to  the 
acreage  limitation  provisions  of  Federal 
reclamation  law. 

Extended  recordable  contract  means  a 
recordable  contract  whose  term  was 
extended  due  to  moratoriums  on  the 
sale  of  excess  land  that  were  established 
in  1976  and  1977. 

Full  cost  oi  full-cost  rate  means  an 
annual  rate  established  by  the  Bureau  of 
Reclamation  that  amortizes  the 
expenditures  for  construction  properly 
allocable  to  irrigation  facilities  in 
service,  including  all  operation  and 


maintenance  deficits  funded,  less 
payments,  over  such  periods  as  may  be 
required  under  Federal  reclamation  law, 
or  applicable  contract  provisions. 
Interest  will  accrue  on  both  the 
construction  expenditures  and  funded 
operation  and  maintenance  deficits  from 
October  12.  1982.  on  costs  outstanding 
at  that  date,  or  from  the  date  incurred 
in  the  case  of  costs  arising  subsequent 
to  October  12.  1982,  The  full-cost  rate 
includes  actual  operation,  maintenance, 
and  replacement  costs  required  under 
Federal  reclamation  law. 

Full-cost  charge  means  the  full-cost 
rate  less  the  actual  operation, 
maintenance,  and  replacement  costs 
required  under  Federal  reclamation  law 

Indirect,  when  used  in  connection 
with  the  terms  landholder,  landowner, 
lessee,  lessor  or  owner,  means  that  such 
party  is  not  the  owner  of  record  or  the 
lessee  of  a  land  parcel,  but  that  such 
party  has  a  beneficial  interest  in  the 
legal  entity  that  is  the  owner  of  record 
or  the  lessee  of  a  land  parcel. 
Landholdings  of  joint  tenants  and 
tenants-in-common  will  be  considered 
indirect  under  these  regulations. 

Individual  means  any  natural  perstm. 
including  his  or  her  spouse,  and 
including  other  dependents;  provided 
that,  under  prior  law.  the  term 
individual  does  not  include  a  natural 
person's  spouse  or  dependents. 

Ineligible,  except  where  otherwise 
provided,  means  not  p>erniitted  to 
receive  an  irrigation  water  supply  under 
applicable  Federal  reclamation  law- 
regardless  of  the  rate  paid  for  such 
water. 

Intermediate  entity  means  an  entity 
that  is  a  part  owner  of  another  entity 
and  in  turn  is  owned  by  others,  either  - 
another  entity  or  individuals. 

Involuntary  acquisition  nicajis  land 
that  is  acquired  through  an  involuntary 
foreclosure  or  similar  involuntary 
process  of  law.  conveyance  in 
.satisfaction  of  a  dobt  (including,  but  not 
limited  to.  a  mortgage,  real  estate 
contract  or  deed  of  trust),  inheritance,  or 
devise. 

Irrevocable  election  means  the  legal 
instrument  that  a  landholder  e.xecutes  to 
become  subject  to  the  discretionary 
provisions  of  Federal  reclamation  law 

Irrevocable  elector  means  a 
landholder  who  makes  an  irrevocable 
election  to  conform  to  the  discretionary 
provisions  of'Federal  reclamation  law. 

Irrigable  land  means  land  so  classified 
by  the  Bureau  of  Reclamation  under  a 
specific  project  plan  for  which  irrigation 
water  is,  can  be.  or  is  planned  to  be 
provided,  and  for  which  facilities 
necessary  for  sustained  irrigation  are 
provided  or  are  planned  to  be  provided. 


Irrigation  land  means  any  land 
receiving  irrigation  water  in  a  given 
water  year,  except  for  land  that  has  been 
specifically  exempted  by  statute  or 
administrative  action  from  the  acreage 
limitation  provisions  of  Federal 
reclamation  law. 

Irrigation  water  means  water  made 
available  for  agricultural  purposes  from 
the  operation  of  Reclamation  project 
facilities. 

Landholder  means  a  party  that 
directly  or  indirectly  owns  or  leases 
nonexempt  land. 

Landholding  means  the  total  acreage 
of  nonexempt  land  directly  or  indirectly 
owned  or  leased  by  a  landholder 
Lffose  means  any  arrangement 
between  a  landholder  (the  lessor)  and 
another  party  (the  lessee)  under  which 
possession  of  the  lessor's  land  is 
partially  or  wholly  transferred  to  the 
lessee.  Possession  means  the  authority 
to  make,  or  prevent  the  lessor  from 
making,  decisions  concerning  the 
farming  enterprise  on  the  land;  or  the 
assumption  of  economic  risk  with 
respect  to  the  farming  enterprise  on  the 
land.  In  situations  where  possession  has 
been  partially  transferred  from  a 
landholder  to  another  party,  a  lease  will 
be  considered  to  exist  if  the  majority  of 
possession  is  not  held  by  the  potential 
lessor.  In  situations  where  possession 
has  be<!n  transferred  from  a  landholder 
to  more  than  one  other  party,  a  lease 
will  be  considered  to  exist  between  the 
lessor  and  the  party  holding  the  greatest 
degree  of  possession. 

Legal  entity  means,  but  is  not  limited 
to,  corporations,  partnerships,  trusts, 
organizations,  associations,  and  any 
business  or  property  ownership 
arrangements  such  as  joint  tenancies 
and  tenancies-in-conimon. 

Limited  recipient  means  any  legal 
entity  established  under  State  or  Federal 
law  benefiting  more  than  25  natural 
persons.  In  order  to  become  limited 
recipients,  individuals  and  legal  entities 
must  be  subjec:t  to  the  discretionary 
provisions  through  cither  district 
contract  action  or  irrevocable  election. 
Nondiscretionary  provisions  means 
section  390cc(b)  and  390hh  through 
390ZZ-1  of  the  Reclamation  Reform  Art 
of  1982  (43  U.S  C.  390aa  et  seq.). 

Nonexempt  land  means  irrigation 
land  or  irrigable  land  that  is  subject  to 
the  acreage  limitation  provisions  of 
Federal  reclamation  law.  Areas  used  for 
field  roads,  farm  ditches  and  drains, 
tailwater  ponds,  temporary  equipment 
storage,  and  other  improvements  subject 
to  change  at  will  by  that  landowner,  are 
included  in  the  nonexempt  acreage. 
Areas  occupied  by  and  currently  used 
for  homesites,  farmstead  buildings,  and 
corollary  permanent  structures  such  as 


fecdlots.  equipment  storage  yards, 
permanent  roads,  permanent  ponds,  and 
similar  facilities,  together  with  roads 
open  for  unrestricted  use  by  the  public 
are  excluded  from  nonexempt  ac:reage 
Nonfull-cost  entillament  means  the 
maximum  acreage  a  landholder  may 
irrigate  with  irrigation  water  at  a 
nonfull-cost  rate. 

Nonfull-cost  rutt:  means  any  water 
rate  other  than  the  full-cost  rate. 
Nonfull-cost  rates  are  paid  for  irrigation 
water  made  available  to  land  in  a 
landholder's  nonfull-cost  entitlement. 
Nonresident  alien  means  any  natural 
person  who  is  neither  a  citizen  nor  a 
resident  alien  of  the  United  States. 

Operation  and  maintenance  costs  or 
OS-.M  costs  means  all  direct  charges  and 
overhead  costs  incurred  by  the  Unileti 
States  after  the  date  that  Reclamation 
has  declared  a  project,  or  a  part  thereof, 
substantially  complete  to  operate, 
maintain,  provide  replacements  nf, 
administer,  manage,  and  oversee  project 
facilities  and  lands. 

Ownership  entitlement  means'the 
maximum  acreage  a  landholder  may 
directly  or  indirectly  own  and  irrigate 
with  irrigation  water. 

Part  owner  means  an  individual  or 
entity  that  has  a  beneficial  interest  in  an 
entity,  but  does  hot  owm  100  perc;cnt  of 
that  entity. 

Prior  law  means  the  Reclamation  Act 
of  1902.  and  arts  amendator\' and 
supplementary  thereto  (43  I '.S.C.  371  W 
seq.)  that  were  in  effect  prior  to  the 
enactment  of  the  Reclamation  Reform 
Act  of  1982  (43  U.S.C.  390aa  et  seq.). 
and  as  amended  bv  the  Reclamation 
Reform  Act  of  1982. 

Prior  law  recipient  means  an 
individual  or  legal  entity  that  has  not 
become  subject  to  the  discretionary 
provisions.  All  nonresident  alrens  and 
legal  entities  not  registered  under  State 
or  Federal  law  will  be  considered  prirjr 
law  recipients,  and  shall  have 
entitlement  and  eligibility  only  as  prior 
law  recipients. 

Project  means  any  irrigation  project 
authorized  by  Federal  reclamation  law . 
or  constructed  by  the  United  States 
pursuant  to  such  law,  or  in  connection 
with  a  repayment  or  water  ser\ice 
contract  executed  by  the  United  Status 
pursuant  to  such  law.  or  any  project 
constructed  by  the  Ignited  .States 
through  the  Bureau  of  Reclamation  for 
the  reclamation  of  lands.  The  term 
project  includes  any  incidental  features 
of  an  irrigation  project. 

Public  entity  means  Slates,  political 
subdivisions  or  agencies  thereof,  and 
agencies  of  the  Federal  Government. 

Qualified  recipient  means  an 
individual  who  is  a  citizen  or  a  resident 
alien  of  the  United  States  or  any  legal 
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entity  established  under  State  or  Federal 
law  that  benefits  25  natural  persons  or 
less.  A  married  couple  may  become  a 
qualified  recipient  if  either  spouse  is  a 
United  States  citizen  or  resident  alien. 
In  order  to  become  qualified  recipients, 
individuals  and  legal  entities  must  be 
subject  to  the  discretionary  provisions 
through  either  district  contract  action  or 
irrevocable  election. 

Reclnmatior^means  the  Bureau  of 
Reclamation.  U.S.  E}epartmont  of  the 
Interior. 

Reclomation  fund  means  a  special 
fund  established  by  the  Congress  under 
the  Reclamation  Act  of  1902.  as 
amended,  for  the  receipts  from  the  sale 
of  public  lands  and  timber,  proceeds 
from  the  Mineral  Leasing  Act,  and 
certain  other  revenues. 

Recordable  contract  means  a  written 
contract  between  Reclamation  and  a 
landowner  capable  of  being  recorded 
under  Sidto  law.  providing  for  the 
disposition  of  land  held  by  that 
landowner  in  excess  of  the  ownership 
limitations  of  Federal  reclamation  law. 

Resident  alien  means  any  natural 
person  within  the  meaning  of  the  term 
as  defined  in  the  Internal  Revenue  Act 
of  1954  (26  U.S.C.  7701)  as  it  may  be 
amended. 

RRA  means  the  Reclamation  Reform 
Act  of  1982.  Public  Law  97-293.  Title  II. 
96  Stat.  1263,  (43  U.S.C.  390aa  et  seq.) 
as  amended. 

Secretary  means  Secretary  of  the 
Interior. 

Standard  certification  or  reporting 
forms  means  those  forms  on  which 
landholders  provide  complete 
information  about  the  directly  and 
indirectly  owned  and  leased  land  in 
their  landholding. 

Westwide  means  the  17  Western 
States  whore  Reclamation  projects  are 
located,  namely:  Arizona.  California, 
Colorado,  Idaho,  Kansas.  Montana. 
Nebraska.  Nevada,  New  Mexico.  North 
Dakota.  Oklahoma,  Oregon.  South 
Dakota,  Texas.  Utah.  Washington,  and 
Wyoming. 

§  426.3    Conformance  to  ttie  discretionary 
provisions. 

(a)  Districts  that  are  subject  to  the 
discretionary  provisions.  Unless  an 
exemption  in  §426.15  applies,  a  district 
is  subject  to  the  discretionary  provisions 
if: 

(1)  The  district  executes  a  new  or 
renewed  contract  with  Reclamation  after 
October  12,  1982.  The  discretionary 
provisions  apply  as  of  the  execution 
date  of  the  new  or  renewed  contract; 

(2)  The  district  amends  its  contract  to 
conform  to  the  discretionary  provisions: 

(i)  A  district  may  ask  Reclamation  to 
amend  its  contract  solely  to  conform  to 
the  discretionary  provisions; 


(ii)  The  district's  request  to 
Reclamation  must  be  accompanied  by  a 
duly  adopted  resolution  dated  and 
signed  by  the  governing  board  of  the 
district  obligating  the  district  to  take,  in 
a  timely  manner,  actions  required  by 
applicable  State  law  to  amend  its 
contract;  and 

(iii)  If  Reclamation  amends  the 
contract,  the  district  becomes  subject  to 
the  discretionary  provisions  from  the 
date  the  district's  request  was  made;  or 

(3)  The  district  amends  its  contract 
after  October  12,  1982,  to  provide  the 
district  with  additional  or  supplemental 
benefits.  The  amendment  must  also 
include  the  district's  conformance  to  the 
discretionary  provisions: 

(i)  The  discretionary  provisions  apply 
as  of  the  date  that  the  Secretary  executes 
the  contract  amendment: 

(ii)  For  purposes  of  application  of  the 
acreage  limitation  provisions. 
Reclamation  considers  all  contract 
amendments  as  providing  additional  or 
supplemental  benefits,  except  as 
specified  in  paragraphs  (a)(3)(iii)  or  (iv) 
of  this  section.  This  includes  loans 
made  under  the  following  acts  that 
require  amendment  of  a  district's 
existing  contract: 

(A)  Rehabilitation  and  Betterment  Act 
(43  use.  504); 

(B)  Small  Reclamation  Projects  Act 
(43  U.S.C.  422); 

(C)  Distribution  Systems  Loan  Act  (43 
U.S.C.  421);  and 

(D)  Emergency  Fund  Act  (43  U.S.C. 
502); 

(iii)  for  purposes  of  application  of  the 
acreage  limitation  provisions 
Reclamation  considers  a  contract 
amendment  as  not  providing  additional 
or  supplemental  benefits  if  that 
amendment: 

(A)  Does  not  require  the  United  States 
to  expyend  significant  funds; 

(B)  Does  not  require  the  United  States 
to  commit  significant  additional  water 
supplies;  or 

(C)  Does  not  substantially  modify 
contract  payments  due  the  United 
States;  and 

(iv)  For  purposes  of  application  of  the 
acreage  limitation  provisions 
Reclamation  does  not  consider  the 
following  contract  actions  as  providing 
additional  or  supplemental  benefits: 

(A)  The  construction  of  facihties  for 
conveyance  of  irrigation  water  for  which 
districts  contracted  on  or  before  October 
12,  1982; 

(B)  Minor  drainage  and  construction 
work  contracted  under  an  existing 
repayment  or  water  service  contract; 

(C)  Operation  and  maintenance 
(O&M)  ainenilments; 

(D)  The  deterral  of  payments  provided 
the  deferral  is  for  a  period  of  12  months 
or  less; 


(E)  A  temporary  supply  of  irrigation 
water  as  set  forth  in  §  426.15(d); 

(F)  The  transfer  of  water  on  an  annual 
basis  from  one  district  to  another, 
provided  that; 

(1)  Both  districts  have  contracts  with 
the  United  States; 

(2)  The  rate  paid  by  the  district 
receiving  the  transferred  water: 

(i)  Is  the  higher  of  the  applicable 
water  rate  for  either  district; 

(ii)  Does  not  result  in  any  increased 
operating  losses  to  the  United  States 
above  those  that  would  have  existed  in 
the  absence  of  the  transfer;  and 

(iii)  Does  not  result  in  any  decrease  in 
capital  repayment  to  the  United  States 
below  what  would  have  existed  in  the 
absence  of  the  transfer;  and 

(3)  The  recipients  of  the  transferred 
water  pay  a  rate  for  the  water  that  is  at 
least  equal  to  the  actual  operation  and 
maintenance  costs  or  the  full-cost  rate  in 
those  cases  where,  for  whatever  reason, 
the  recipients  would  have  been  subject 
to  such  costs  had  the  water  not  been 
considered  transferred  water; 

(G)  Contract  actions  pursuant  to  the 
Reclamation  Safety  of  Dams  Act  of  1978, 
as  amended  (43  U.S.C.  506);  or 

(H)  Other  contract  actions  that 
Reclamation  determines  do  not  provide 
additional  or  supplemental  benefits. 

(b)  Ehstricts  that  are  subject  to  prior 
law.  Any  district  which  had  a  contract 
in  force  on  October  12. 1982.  that 
required  landholders  to  comply  with  the 
ownership  limitations  of  Federal 
reclamation  law  remain  subject  to  prior 
law  unless  and  until  the  district: 

(1)  Enters  into  a  new  or  renewed 
contract  requiring  it  to  conform  to  the 
discretionary  provisions,  as  provided  in 
§  426.3(a)(1); 

(2)  Makes  a  contract  action  requiring 
conformance  to  the  discretionary 
provisions,  as  provided  in  §  426.3(a)  (2) 
or  (3);  or 

(3)  Becomes  exempt,  as  provided  in 
§426.15. 

(c)  Standard  RRA  contract  article. 

(1)  New  or  renewed  contracts 
executed  after  October  12,  1982,  or 
contracts  that  are  amended  to  conform 
to  the  discretionary  provisions  through 
the  effective  date  of  these  rules  must 
include  the  following  clause: 

The  parties  agree  that  the  delivery  of 
irrigation  water  or  use  of  Federal  facilities 
pursivant  to  this  contract  are  subject  to 
Federal  reclamation  law.  as  amended  and 
supplemented,  including  but  not  limited  to 
the  Reclamation  Reform  Act  of  1982  (43 
U.S.C.  390aa  et  seq.]. 

(2)  New  or  renewed  contracts 
executed  after  the  effective  date  of  these 
rules,  or  contracts  that  are  amended  to 
conform  to  the  discretionary  provisions 


provided  or  are  planned  to  be  provided       corollary  permanent  structures  such  as       alien  of  the  United  States  or  any  legal 
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afler  the  effective  date  of  these  rules 
must  include  the  following  clause: 

The  parties  agree  that  the  delivery  of  water 
or  use  of  Federal  facilities  pursuant  to  this 
•  contract  is  subject  to  Federal  reclamation 
law.  including  but  not  limited  to  the 
Reclamation  Reform  Act  of  1982  (43  U.S.C. 
390aa  et  seq.).  as  amended  and 
supplemented,  and^the  rules  and  regulations 
promulgated  by  the  Secretary  of  the  Interior 
under  Federal  reclamation  law. 

The  contracting  officer  shall  have  the  right 
to  make  determinations  necessary  to 
administer  this  contract  that  are  consistent 
with  the  expressed  and  implied  provisions  of 
this  contract,  the  laws  of  the  United  States 
and  the  State  as  they  now  or  hereafter  exist, 
and  the  rules  and  regulations  promulgated  by 
the  Secretary  of  the  Interior.  These 
determinations  shall  be  made  in  consultation 
with  the  contractor. 

(d)  The  effect  of  a  master  contractor's 
and  subcontractor's  actions  to  conform 
to  the  discretionary  provisions.  If  a 
district  provides  irrigation  water  to 
other  districts  through  subcontracts  and 
the  master  contracting  district  is  subject 
to: 

(1)  The  discretionary  provisions,  then 
all  subcontracting  districts  who  are 
entitled  to  receive  irrigation  water  must 
also  conform  to  the  discretionary 
provisions;  or 

(2)  Prior  law.  then  the  subcontracting 
district  can  amend  its  subcontract  to 
conform  to  the  discretionary  provisions 
without  subjecting  the  master  contractor 
or  any  other  subcontractor  of  the  master 
contractor  to  the  discretionary 
provisions.  If  a  subcontract  that  does  not 
include  the  United  States  as  a  party  is 
amended  to  conform  to  the 
discretionary  provisions,  or  the 
subcontract  is  a  new  or  renewed 
contract  executed  after  October  12, 
1982.  then  the  amended,  new,  or 
renewed  subcontract  must  include  the 
United  States  as  a  party. 

(e)  The  effect  on  a  landholder's  status 
when  a  district  becomes  subject  to  the 
discretionary  provisions.  If  a  district 
conforms  to  the  discretionary  provisions 
and  the  landholder  is: 

(1)  Other  than  a  nonresident  alien  or 
a  legal  entity  that  is  not  registered  under 
State  or  Federal  law.  and  is: 

(i)  A  direct  landholder  in  that  district, 
then  the  landholder  becomes  subject  to 
the  discretionary  provisions  and  that 
acreage  limitation  status  will  apply  in 
any  district  in  which  the  landholder 
holds  land;  or 

(ii)  Only  an  indirect  landholder,  then 
the  landholder's  acreage  limitation 
status  is  not  affected.  Such  a  landholder 
can  receive  irrigation  water  as  a  prior 
law  recipient  on  indirectly  held  lands  in 
districts  that  conform  to  the 
discretionary  provisions. 


(2)  A  nonresident  alien,  or  legal  entity 
not  registered  under  State  or  Federal 
law,  and  the  landholder  is: 

(i)  A  direct  landholder,  then  since 
such  a  landholder  cannot  become 
subject  to,  and  has  no  eligibility  under 
the  discretionary  provisions: 

(A)  All  direct  landholdings  in  districts 
that  conform  to  the  discretionary 
provisions  become  ineligible;  and 

(B)  Directly  held  land  that  becomes 
ineligible  as  a  result  of  the  district's 
action  to  conform  to  the  discretionar>' 
provisions  may  be  placed  under 
recordable  contract  as  subject  to  the 
conditions  specified  in  §  426.11;  or 

(ii)  An  indirect  landholder,  then  such 
a  landholder,  as  a  prior  law  recipient, 
may  receive  irrigation  water  on  land 
indirectly  held  in  districts  conforming 
to  the  discretionar>'  provisions,  but  such 
holdings  cannot  exceed  the  landholder's 
prior  law  entitlements. 

(f)  Landholder  actions  to  conform  to 
the  discretionary  provisions. 

(1)  In  the  absence  of  a  district's  action 
to  conform  to  the  discretionary 
provisions.  United  States  citizens, 
resident  aliens,  or  legal  entities 
established  under  State  or  Federal  law, 
can  elect  to  conform  to  the  discretionary 
provisions  by  executing  an  irrevocable 
election.  Upon  execution  of  an 
irrevocable  election: 

(i)  The  elector's  entire  landholding  in 
all  districts  shall  be  subject  to  the 
discretionary  provisions; 

(ii)  The  election  shall  be  binding  on 
the  elector  and  his  or  her  landholding, 
but  will  not  be  binding  on  subsequent 
landholders  of  that  land; 

(iii)  An  irrevocable  election  by  a  legal 
entity  is  binding  only  upon  that  entity 
and  not  on  the  members  of  that  entity: 

(iv)  An  irrevocable  election  by  a 
member  of  a  legal  entity  binds  only  the 
member  making  the  election  and  not  the 
entity  or  other  members  of  the  entity; 
and 

(v)  An  irrevocable  election  by  a  lessor 
does  not  affect  the  status  of  a  lessee,  and 
vice  versa.  However,  the  eligibility  and 
entitlement  of  neither  a  lessor  nor  a 
lessee  may  be  enhanced  through  leasing. 

(2)  A  landholder  makes  an  irrevocable 
election  by  completing  a  Reclamation 
issued  irrevocable  election  form: 

(i)  The  elector's  original  irrevocable 
election  form  must  be  filed  by  the 
district  with  Reclamation  and  must  be 
accompanied  by  a  completed 
certification  form,  as  specified  in 
§426.17; 

(ii)  The  elector  must  file  copies  of  the 
irrevocable  election  and  certification 
forms  concurrently  with  each  district 
where  the  elector  holds  nonexempt 
land; 


(iii)  Reclamation  will  prepare  a  letter 
advising  the  recipient  of  the  approval  or 
disapproval  of  the  election.  Reclamation 
will  base  approval  upon  whether  the 
election  form  and  the  accompanying 
certification  or  reporting  forms(s) 
indicate  the  elector's  satisfaction  of  the 
various  requirements  of  Federal 
reclamation  law  and  these  regulations; 

(iv)  If  the  election  is  approved,  the 
letter  of  approv-Sl,  with  a  copy  of  the 
irrevocable  election  form  and  the 
original  certification  form(s),  will  be 
sent  by  Reclamation  to  each  district 
where  the  elector  holds  land; 

(v)  The  district(s)  shall  retain  the 
forms;  and 

(vi)  If  the  irrevocable  election  is 
disapproved,  the  landowner  and  the 
district  will  be  advised  by  letter  along 
with  the  reasons  for  disapproval. 

(3)  A  landholder  that  only  holds  land 
indirectly  in  a  district  that  has 
conformed  to  the  discretionary 
provisions,  other  than  a  nonresident 
alien  or  a  legal  entity  not  registered 
under  state  or  Federal  law,  may  make  an 
irrevocable  election  also  by  simply 
submitting  a  certification  form.  An 
election  made  in  this  manner  is  binding 
in  all  districts  in  which  such  elector 
holds  land. 

(g)  District  reliance  on  irrevocable  ^ 
election  form  information.  The  district 
is  entitled  to  rely  on  the  information 
contained  in  the  irrevocable  election 
form.  The  district  does  not  need  to  make 
an  independent  investigation  of  the 
information. 

(h)  Time  limits  for  amendments  or 
elections  to  conform  to  the  discretionary 
provisions.  Reclamation  will  allow  at 
anytime  a  landholder  to  elect  or  a 
district  to  amend  its  contract  to  conform 
to  the  discretionar\-  provisions.  An 
irrevocable  election  that  was  made  after 
April  12,  1987,  but  on  or  before  May  13. 
1987.  shall  be  considered  effective  on 
April  12.  1987. 

§  426.4    Attribution  of  land. 

(a)  Prohibition  on  increasing  acreage 
limitation  entitlements.  Except  as 
specifically  provided  in  these  rules, 
landholders  cannot  increase  acreage 
limitation  entitlements  or  eligibility  bv 
acquiring  or  holding  a  beneficial  interest 
in  a  legal  entity.  Similarly,  the  acreage 
limitation  status  of  an  individual  or 
legal  entity  that  holds  or  has  acquired  a 
beneficial  interest  in  another  legal  entity 
will  not  be  permitted  to  enlarge  the 
latter  legal  entity's  acreage  limitation 
entitlements  or  eligibility. 

(b)  Attribution  of  owned  land.  For 
purposes  of  determining  acreage  to  bo 
counted  against  acreage  limitation 
entitlements,  acreage  will  be  attributed 
to  all: 


the  discrfitionary  provisions; 


or  less: 


conform  to  the  discretionary  provisions 
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(1)  Direct  landowners  in  proportion  to 
the  direct  benencial  interest  the 
landowners  own  in  the  land;  and 

(2)  Indirect  landowners  in  proportion 
to  the  indirect  beneficial  interest  they 
own  in  the  entity  that  directly  owns  the 
land. 

(c)  Attribution  of  leased  land.  Leased 
land  will  be  attributed  to  the  direct  and 
indirect  landowners  as  well  as  to  the 
direct  and  indirect  less^s  in  the  same 
manner  as  described  in  §  426.4  (b)  and 
(d). 

(d)  Attribution  of  land  held  through 
intermediate  entities.  If  land  is  held  by 
a  direct  landholder  and  a  series  of 
indirect  landholders.  Reclamation  will 
attribute  that  land  to  the  acreage 
limitation  entitlements  of  the  direct 
landholder  and  each  indirect  landholder 
in  proportion  to  each  landholder's 
beneHcial  interest  in  the  entity  that 
directly  holds  the  land. 

(e)  Leasebacks.  Any  land  a  landholder 
directly  or  indirectly  owns  and  that  is 
directly  or  indirectly  leased  back  will 
only  count  once  against  that  particular 
landholder's  nonfull-cost  entitlement. 

(f)  Effect  on  an  entity  of  attribution  to 
part  owners.  For  purposes  of 
determining  eligibility,  land  will  be 
attributed  in  its  entirety  to  all  direct  and 
indirect  landholders.  If  the  interests  in 

a  legal  entity  are: 

(1)  Undivided,  then  all  of  the  indirect 
part  owners  raust  be  eligible  in  order  for 
the  entity  to  be  eligible;  or 

(2)  Divided,  in  such  a  manner  that 
specific  parcels  are  attributable  to  each 
indirect  landholder,  then  the  entity  may 
qualify  for  eligibility  on  those  portions 
of  the  landholding  not  attributable  to 
any  part  owner  who  is  ineligible. 

S  426.5    Ownership  entitlenwnL 

(a)  General.  Except  as  provided  in 
§§426.11  and  426.13.  all  nonexempt 
land  directly  or  indirectly  owned  by  a 
landholder  counts  against  that 
landholder's  ownership  entitlement.  In 
addition,  land  owned  or  controlled  by  a 
public  entity  that  is  leased  to  another 
party  counts  against  the  lessee's 
ownership  entitlement,  as  specified  in 
§426.9. 

(b)  Qualified  recipient  ownership 
entitlement.  A  qualified  recipient  is 
entitled  to  receive  irrigation  water  on  a 
maximum  of  960  acres  of  owned 
nonexempt  land,  or  the  class  1 
equivalent  thereof.  This  entitlement 
applies  on  a  westvvide  basis. 

(c)  Limited  recipient  ownership 
entitlement.  A  limited  recipient  is 
entitled  to  receive  irrigation  water  on  a 
maximum  of  640  acres  of  owned 
nonexempt  land,  or  the  class  1 
equivalent  thereof.  This  entitlement 
applies  on  a  westwid«  basis. 


(d)  Prior  law  recipient  ownership 
entitlement. 

(1)  Ownership  entitlements  for  prior 
law  recipients  are  determined  by 
whether  the  recipient  is  one  individual 
or  a  married  couple,  and  for  entities  by 
the  type  of  entity  as  follows: 

(i)  Individuals  subject  to  prior  law  are 
entitled  to  receive  irrigation  water  on  a 
maximum  of  160  acres  of  owned 
nonexempt  land; 

(ii)  Married  couples  who  hold  equal 
interests  are  entitled  to  receive  irrigation 
water  on  a  maximum  of  320  acres  of 
jointly  owned  nonexempt  land; 

(iii)  Surviving  spouses  until 
remarriage  are  entitled  to  receive 
irrigation  water  on  that  land  owned 
jointly  in  marriage  up  to  a  maximum  of 
320  acres.  If  any  of  that  land  should  be 
sold,  the  applicable  ownership 
entitlement  would  be  reduced 
accordingly,  but  not  to  less  than  160 
acres; 

(iv)  Children  are  each  entitled  to 
receive  irrigation  water  on  a  maximum 
of  160  acres,  regardless  of  whether  they 
are  independent  or  dependent: 

(v)  Joint  tenancies  and  ter;ancies-in- 
common  subject  to  prior  taw  are  entitled 
to  receive  irrigation  water  on  a 
maximum  of  160  acres  of  owned 
nonexempt  land  per  tenant,  provided 
each  tenant  holds  an  equal  interest  in 
the  tenancy; 

(vi)  Partnerships  subject  to  prior  law 
are  entitled  to  receive  irrigation  water 
on  a  maximum  of  160  acres  of  owned 
nonexempt  land  per  partner  if  the 
partners  have  separable  and  equal 
interests  in  the  (partnership  and  the  right 
to  alienate  that  interest.  Partnerships 
where  each  partner  does  not  have  a 
sep»arable  interest  and  the  right  to 
alienate  that  interest  are  entitled  to 
receive  irrigation  water  on  a  maximum 
of  160  acres  of  nonexempt  land  owned 
by  the  partnership;  and 

(vii)  All  corporations  subject  to  prior 
law  are  entitled  to  receive  irrigation 
water  on  a  maximum  of  160  acres  of 
owned  nonexempt  land. 

(2)  Prior  law  recipient  ownership 
entitlements,  specified  in  this  section, 
apply  on  a  westwide  basis  unless  the 
land  was  acquired  by  the  current  owner 
on  or  before  December  6,  1979.  For  land 
acquired  by  the  current  owner  on  or 
before  that  date,  prior  law  ownership 
entitlements  apply  on  a  district-by- 
district  basis.  For  any  land  acquired 
after  that  date,  prior  law  ownership 
entitlements  apply  on  a  westwide  basis. 

§  426.6     Leasing  and  full-cost  pricing. 

(a)  Conditions  that  a  lease  must  meet. 
Districts  can  make  irrigation  water 
available  to  leased  land  only  if  the  lease 
meets  the  following  requirements. 


Land  that  is  leased  under  a  lease 
instrument  that  does  not  meet  the 
following  requirements  will  be 
ineligible  to  receive  irrigation  water 
until  the  lease  agreement  is  terminated 
or  modified  to  satisfy'  these 
requirements. 

(1)  The  lease  must  be  in  w-ritiog: 

(2)  The  lease  includes  the  effective 
date  and  term  of  the  lease,  the  length  of 
which  must  be: 

(i)  10  years  or  less,  including  any 
exercisable  options;  or 

(ii)  Equal  to  the  average  life  of  the 
f)erennial  crop  grown  on  the  land,  if  the 
crop  has  a  life  longer  than  10  years.  In 
no  case  may  the  term  of  a  lease  exceed 
25  years,  including  any  exercisable 
options; 

(3)  The  lease  includes  a  legal 
description  of  the  land  subject  to  the 
lease; 

(4)  Signatures  with  signature  dates  of 
all  parties  to  the  lease  are  included; 

(5)  The  lease  includes  the  date(s)  lease 
payments  are  due  and  the  amounts  of 
the  payment  required; 

(6)  The  lease  must  be  available  for 
Reclamation's  inspection  and 
Reclamation  must  review  and  approve 
all  leases  for  terms  longer  than  10  years; 
and 

(7)  if  either  the  lessor  or  the  lessee  is 
subject  to  the  discretionary  provisions, 
the  lease  must  provide  for  agreed  upon 
payments  that  reflect  the  reasonable 
value  of  the  irrigation  water  to  the 
productivity  of  the  land. 

(b)  Nonfull-cost  entitlements. 

(1)  The  nonfull-cost  entitlement  for 
qualified  recipients  is  960  acres,  or  the 
class  1  equivalent  thereof. 

(2)  The  nonfull-cost  entitlement  for 
limited  recipients  that  received 
irrigation  water  on  or  before  October  1. 
1981 .  is  320  acres  or  the  class  1 
equivalent  thereof.  The  nonfull-cost 
entitlement  for  limited  recipients  that 
did  not  receive  irrigation  water  on  or 
prior  to  October  1,  1981,  is  zero. 

(3)  The  nonfull-cost  entitlement  for 
prior  law  recipients  is  equal  to  the 
recipient's  maximum  ownership 
entitlement  as  set  forth  in  §  426.5(d). 
However,  for  the  purpose  of  computing 
the  acreage  subject  to  full  cost,  all 
owned  and  leased  irrigation  land 
westwide  must  be  considered. 

(c)  Application  of  the  nonfull-cost  and 
full-cost  rates. 

(1)  A  landholder  may  irrigate  at  the 
nonfull-cost  rate  directly  and  indirectly 
held  acreage  equal  to  his  or  her  nonfull- 
cost  entitlement. 

(2)  If  a  landholding  exceeds  the 
landholder's  nonfull-cost  entitlement, 
the  landholder  must  pay  the  appropriate 
full-cost  rate  for  irrigation  water 
delivered  to  acreage  that  equals  the 
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amount  of  leased  land  that  exceeds  that 
entitlement. 

(3)  In  the  case  of  limited  recipients,  a 
landholder  does  not  have  to  lease  land 
to  exceed  a  nonfull-cost  entitlement, 
since  the  ntinfull-cost  entitlement  is  less 
than  the  ownership  entitlement. 
Therefore,  limited  recipients  must  pay 
tho  appropriate  full-cost  rate  for 
irrigation  water  delivered  to  any  eligible 
land  that  e.xcecds  their  nonfull-cost 
entitlement. 

(d)  Types  of  lands  that  count  against 
the  nonfull-cost  entitlement. 

(1)  All  directly  and  indirectly  owned 
irrigation  land  and  irrigation  land  leased 
for  any  period  of  time  during  one  water 
year  counfs  towards  a  landholders 
nonfull-cost  entitlement,  except; 

(i)  Involuntarily  acquired  land,  as 
provided  in  §§  426. 11  and  426.13:  and 

(ii)  Land  that  is  leased  for  incidental 
grazing  or  similar  purposes  during 
periods  when  the  land  is  not  receiving 
irrigation  water. 

(2)  Reclamation's  process  for 
determining  if  a  nonfull-cost 
entitlement  has  been  exceeded  is  as 
follows: 

(i)  All  land  counted  toward  a 
landholder's  nonfull-cost  entitlement 
will  be  counted  on  a  cumulative  basis 
during  any  one  water  year; 

(ii)  Once  a  landholder's  nonfull-cost 
entitlement  is  met  in  a  given  water  year, 
any  additional  land  leased  by  that 
landholder  in  that  water  year  may  be 
irrigated  only  at  the  full-cost  rate;  and 

(iii)  Irrigation  land  will  be  counted 
towards  nonfull-cost  entitlements  on  a 
westwide  basis,  even  for  prior  law 
recipients,  regardless  of  the  date  of 
acquisition. 

(e)  Selection  of  nonfull-cost  land. 

(1)  A  landholder  that  has  exceeded 
his  or  her  nonfull-cost  entitlement  may 
select  in  each  water  year,  from  his  or  her 
directly  held  irrigation  land,  the  land 
that  can  be  irrigated  at  a  nonfull-cost 
rate  and  the  land  that  can  be  irrigated 
only  at  the  full  cost  rate.  Selections  for 
full-cost  or  nonfull-cost  land  may 
include: 

(i)  Leased  land; 

(ii)  Nonexcess  owned  land: 

(iii)  Land  under  recordable  contract, 
unless  that  land  is  already  subject  to 
application  of  the  full  cost  rate  under  an 
extended  recordable  contract:  or 

(iv)  A  combination  of  all  three, 

(2)  Once  a  landholder  has  received 
irrigation  water  on  a  given  land  parcel 
during  a  water  year,  the  selection  of  that 
parcel  as  full  cost  or  nonfull-cost  is 
binding  for  the  remainder  of  that  water 
year. 

(f)  Applicability  of  a  full-cost  selection 
to  an  owner  or  lessee.  If  a  landowner  or 
lessee  should  select  land  as  subject  to 


full-cost  pricing,  then  that  land  can 
receive  irrigation  water  only  at  the  full- 
cost  rate,  regardless  of  eligibilitv  of  the 
other  party  to  receive  the  irrigation 
water  at  the  nonfull-cost  rate. 

(g)  Subleased  land.  Land  that  is 
subleased  (the  lessee  transfers 
possession  of  the  land  to  a  sublessee) 
will  be  attributed  to  the  landholding  of 
the  sublessee  and  not  to  the  lessee. 

(h)  Calculating  full-cost  rates. 
Reclamation  will  calculate  a  district's 
full-cost  rate  using  accepted  accounting 
procedures  and  under  the  following 
conditions. 

(1)  The  full-cost  charge  does  not 
recover  interest  retroactively  before 
October  12,  1982.  but  interest  on  the 
unpaid  balance  does  accrue  from 
October  12, 1982:  where  the  unpaid 
balance  equals  the  irrigation  allocated 
construction  costs  for  facilities  in 
service  plus  cumulative  federally 
funded  O&M  deficits,  less  payments. 

(2)  The'full-cost  rate  will  be 
determined: 

(i)  As  of  October  12.  1982.  for 
contracts  entered  into  before  that  dale 
regardless  of  amendments  to  conform  to 
the  discretionary'  provisions:  and 

(ii)  At  the  time  of  contract  execution 
for  new  and  renewed  contracts  entered 
into  on  or  after  October  12.  1982. 

(3)  For  repayment  contracts,  the  full- 
cost  charge  will  fix  equal  annual 
payments  over  the  amortization  period. 
For  water  service  contracts,  the  full-cost 
charge  will  fix  equal  payments  per  acre- 
foot  of  projected  water  deliveries  over 
the  amortization  period. 

(4)  If  there  are  additional  construction 
expenditures,  or  if  the  cost  allocated  to 
irrigation  changes,  then  a  new  full-cost 
charge  will  be  determined. 

(5)  Reclamation  will  notify  the 
respective  districts  of  changes  in  the 
full-cost  charge  at  the  time  the  district 
is  notified  of  other  payments  due  the 
United  States. 

•    (6)  In  determining  full-cost  charges, 
the  following  factors  will  be  considered: 

(i)  Amortization  period.  The 
amortization  period  for  calculating  the 
full-cost  charge  will  be  the  remaining 
balance  of: 

(A)  The  contract  repayment  period  as 
of  October  12,  1982  for  contracts  entered 
into  before  October  12.  1982: 

(B)  The  contract  repayment  period  for 
contracts  entered  into  on  or  after 
October  12, 1982; 

(C)  For  water  ser\'ice  contracts,  the 
period  from  October  12.  1982.  or  the 
execution  date  of  the  contract, 
whichever  is  later,  to  the  anticipated 
date  of  project  repayment:  and 

(D)  In  cases  where  water  services  rates 
are  designed  to  completely  repay 
applicable  Federal  expenditures  in  a 


specific  time  period,  that  time  period 
may  be  used  as  the  amortization  period 
for  full-cost  calculations  related  to  these 
expenditures:  but,  in  no  case  will  the 
amortization  period  exceed  the  project 
payback  period  authorized  by  the 
Congress: 

(ii)  Construction  costs.  For 
determining  full  cost,  construction  costs 
properly  allocable  to  irrigation  are  those 
Federal  project  costs  for  facilities  in 
service  that  have  been  assigned  to 
irrigation  within  the  overall  allocation 
of  total  project  construction  costs.  Total 
project  construction  costs  include  afl 
direct  expenditures  necessary  to  install 
or  implement  a  project,  such  as 

(A)  Planning: 

(B)  Design: 

(C)  Land: 

(D)  Rights-of-way: 

(E)  Water-rights  acquisitions: 

(F)  Construction  expenditures: 

(G)  Interest  during  construction:  and 
(H)  When  appropriate,  transfer  costs 

associated  with  services  provided  from 
other  projects: 

(iii)  Facilities  in  service.  Facilities  in 
service  are  those  facilities  that  are  in 
operation  and  providing  irrigation 
services: 

(iv)  Operation  and  maintenance 
deficits  funded.  Operation  and 
maintenance  (O&M)  deficits  funded  are 
the  annual  O&M  costs  including  project- 
use  pumping  power  allocated  to 
irrigation  that  have  been  federally 
funded  and  that  have  not  been  paid  by 
the  district; 

(v)  Payments  received.  In  calculating 
the  payments  that  have  been  recei\  ed. 
all  receipts  and  credits  applied  to  repay 
or  reduce  allocated  irrigation 
construction  costs  in  accordance  with 
Federal  reclamation  law.  policy,  and 
applicable  contract  provisions  will  be 
considered.  These  may  include: 

(A)  Direct  repayment  contract 
revenues; 

(B)  Net  water  service  contract  income, 

(C)  Contributions: 

(D)  \d  valorem  taxes:  and 

(E)  Other  miscellaneous  revenues  and 
credits  excluding  power  and  municipal 
and  industrial  (M&l)  revenues: 

(vi)  Interest  rates.  Interest  rates  to  be 
used  in  calculating  full  cost  charges  will 
be  determined  by  the  Secretary  of  the 
Treasury  as  follows: 

(A)  For  irrigation  water  delivered  to 
qualified  recipients,  limited  recipients 
receiving  water  on  or  before  October  1. 
1981,  and  extended  recordable  contract 
land  owned  by  prior  law  recipients,  the 
inti';est  rate  for  expenditures  made  on 
or  before  October  12,  1982.  will  be  the 
greater  of  7.5  percent  per  annum  or  the 
weighted  average  yield  of  all  inten^st- 
bearing  marketable  issues  sold  by  the 
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Treasury  during  the  Hscal  year  the 
expenditures  were  made  by  the  United 
States.  The  interest  rate  for  expenditures 
made  after  October  12.  1982.  vhll  be  the 
arithmetic  average  of: 

(1)  The  computed  average  interest  rate 
payable  by  the  Treasury'  upon  its 
outstanding  marketable  public 
obligations  that  are  neither  due  nor 
callable  for  redemption  for  15  years 
from  the  date  of  issuance  at  the 
beginning  of  the  fiscal  year  the 
expenditures  are  made;  and 

(2)  The  weighted  average  yield  on  all 
interest-bearing  marketable  issues  sold 
by  the  Treasury  during  the  fiscal  year 
preceding  the  fiscal  year  the 
expenditures  are  made; 

(B)  For  irrigation  water  delivered  to 
limited  recipients  not  receiving 
irrigation  water  on  or  before  October  1 
1981.  and  prior  law  recipients,  except 
for  land  owned  subject  to  extended 
recordable  contract,  the  interest  rate  will 
be  determined  on  the  arithmetic  average 
as  follows,  based  on  the  average  interest 
rates  and  yields  during  the  fiscal  year 
preceding  the  fiscal  year  the 
expenditures  are  made,  except  that  the 
interest  rate  for  expenditures  made 
before  October  12,  1982,  will  be 
determined  as  of  (>:tober  12.  1982: 

(1)  The  computed  average  interest  rate 
payable  by  the  Treasury  upon  its 
outstanding  marketable  public 
obligations  that  are  neither  due  nor 
callable  for  r»»demption  for  15  years 
from  the  date  nf  issuance;  and 

(2)  The  weighted  average  yield  on  all 
interest-bearing  marketable  issues  sold 
by  the  Treasury. 

(C)  Landholders  who  were  prior  law 
recipients  and  become  subject  to  the 
discretionary  provisions  after  April  12, 
1987,  are  eligible  for  the  full-cost 
interest  rate  spociHed  in  paragraph 
(h)(6)(vi)(A)  of  this  section,  unless  they 
are  limited  recipients  that  did  not 
receive  irrigation  water  on  or  before 
October  1,  1981,  in  that  case  they 
remain  subject  to  the  full-cost  interest 
rate  specified  in  paragraph  (h)(6)(vi)(B) 
of  this  session. 

(i)  Direct  and  proportional  charges  for 
full-cost  water  In  situations  where 
water  delivery  charges  are  contractually 
or  customarily  levied  on  a  per-acre 
basis,  full-cost  assessments  will  be  made 
on  a  per-acre  basis.  In  situations  where 
water  delivery  charges  are  contractually 
or  customarily  levied  on  a  per  acre-foot 
basis,  one  of  the  following  methods 
must  be  usckI  to  make  full-cost 
assessments: 

(1)  Assessments  will  be  based  on  the 
actual  amounts  of  water  used  in 
situations  where  measuring  devices  are 
in  use,  to  the  satisfaction  of 
Reclamation,  to  reasonably  determine 


the  amounts  of  irrigation  water  being 
delivered  to  full-cost  and  nonfull-cost 
land:  or 

(2)  In  situations  where,  as  determined 
by  Reclamation,  measuring  devices  are 
not  a  reliable  method  for  determining 
the  amounts  of  water  being  delivered  to 
full-cost  and  nonfull-cost  land,  then 
water  charges  must  be  based  on  the 
assumption  that  equal  amounts  of  water 
per  acre  are  being  delivered  to  both 
types  of  land  during  periods  when  both 
tyfws  of  land  are  actually  being 
irrigated. 

(j)  Disposition  of  rex'enues  obtained 
through  full-cost  water  pricing. 

(1)  Legal  deliveries.  If  irrigation  water 
has  been  delivered  in  compliance  with 
Federal  reclamation  law  and  these 
regulations,  then: 

(i)  That  portion  of  the  full-cost  rate 
that  would  have  been  collected  if  the 
land  had  not  been  subject  to  full  cost 
will  be  credited  to  the  annual  payments 
due  under  the  district's  contractual 
obligation: 

(ii)  Any  O&M  re\'enues  collerted  over 
and  above  those  required  under  the 
district's  contract  will  be  credited  to  the 
project  OAM  account:  and 

(iii)  The  remaining  full-cost  revenues 
will  be  credited  to  the  Reclamation  fund 
unless  otherwise  provided  by  law. 

(2)  Illegal  deliveries.  Revenues 
resulting  from  the  assessment  of 
compensation  charges  for  illegal 
deliveries  of  irrigation  water  will  be 
deposited  into  the  Reclamation  fund  in 
their  entirety,  and  will  not  be  credited 
toward  any  contractual  obligation  or 
O&M  account  of  the  district  or  project. 

§426.7    Trusts. 

(a)  Definitions  for  purposes  of  this 
section: 

Irrevocable  trust  means  a  non- 
revocable  trust  that  holds  irrigable  land 
or  irrigation  land. 

Grantor  revocable  trust  means  a  trust 
which  holds  irrigable  land  or  irrigation 
land  that  may  be  revoked  at  the 
discretion  of  the  giantorts),  or 
terminated  at  a  specified  point  in  time, 
in  such  a  manner  that  revocation  results 
in  reversion  of  the  land  to  the  grantor(s), 
either  directly  or  indirectly. 

Otherwise  revocable  trust  means  a 
trust  that  holds  irrigable  land  or 
irrigation  land  and  that  is  revokable  or 
terminable  by  the  terms  prescribed  by 
the  trust,  and  the  revocation  or 
termination  results  in  the  title  to  the 
land  held  in  trust  reverting  either 
directly  or  indirectly  to  a  person  or 
entity  other  than  the  grantor. 

(b)  Attribution  of  land  held  by  a  trust. 
The  acreage  limitation  entitlements  of  a 
trust  are  only  limited  by  the  acreage 
limitation  entitlements  of  the  trustees. 


grantors,  or  beneficiaries  to  whom  land 
held  by  the  trust  must  be  attributed  as 
provided  for  in  §  426.4.  The 
entitlements  of  the  parties  to  whom 
trusted  land  is  attributed  is  determined 
according  to  §§  426.5  and  426.6,  and 
any  other  applicable  provisions  of 
Federal  reclamation  law  and  these 
regulations.  Reclamation  attributes 
nonexempt  land  held  by  a  trust  as 
follows: 

(1)  For  land  held  in  an  irrevocable 
trust,  the  land  is  attributed  to  the 
beneficiaries  in  proportion  to  their 
beneficial  interest  in  the  trust.  However, 
this  attribution  is  only  made  if  the 
following  criteria  are  met  If  th^  trust 
fails  to  meet  any  portion  of  the  criteria 
listed  in  paragraph  (b){l)  (i)  or  (ii)  of  this 
section  then  Reclamation  attributes  the 
land  held  in  the  trust  to  the  trustee. 

(i)  The  tnist  is  in  vmtten  form  and 
approved  by  Reclamation;  and 

(ii)  The  beneficiaries  of  the  trust  and 
the  beneficiaries'  respective  interests  are 
identified  within  the  trust  document. 

(2)  For  land  held  in  a  grantor 
revocable  trust,  the  land  is  attributed  to 
the  grantor  according  to  the  grantor's 
acreage  limitation  status  and  the  land's 
eligibility  immediately  prior  to  its 
transfer  to  the  trust  However,  this 
attribution  is  only  made  if  the  following 
criteria  are  met.  If  the  trust  fails  to  meet 
any  portion  of  the  criteria  listed  in 
paragraph  (b)t2)  (i),  (Ii).  (iii).  or  (iv)  of 
this  section,  then  the  land  held  in  trust 
will  be  ineligible  to  receive  irrigation 
water  until  all  of  the  criteria  are  met. 
The  only  exception  is  if  the  trust's  and 
grantor's  certification  or  reporting  forms 
indicate  that  the  land  held  by  the  trust 
has  been  attributed  to  the  trust's 
grantorfs). 

(i)  The  trust  meets  the  criteria 
specified  in  § 426.7(b)(1): 

(ii)  The  grantoKs)  of  all  land  held  by 
the  trust  is  identified  within  the  trust 
document; 

(iii)  The  conditions  under  which  the 
trust  may  be  revoked  or  terminated  are 
identified  within  the  trust  document: 
and 

(iv)  The  recipient(s)  of  the  trust  land 
upon  revocation  or  termination  is 
identified  within  the  trust  document. 

(3)  For  land  held  in  an  otherwise 
revocable  trust,  the  land  is  attributed  to 
the  beneficiaries  in  proportion  to  their 
beneficial  interests  in  the  trust. 
However,  this  attribution  is  only  made 
if  the  trust  meets  the  criteria  specified 
in  §  426.7(b)(1)  and  the  trust  meets  the 
additional  criteria  specified  in 

§  426.7(b)(2). 

(i)  If  the  trust  fails  to  meet  the  criteria 
listed  in  §  426.7(b)(1),  but  does  meet  the 
additional  criteria  listed  in  §426. 7(b)(2), 
then  the  land  is  attributed  to  the  trustee. 


If  the  trust  fails  to  meet  the  additional 
criteria  listed  in  §  426.7(b)(2),  then 
irrigation  water  will  not  be  made 
available  to  the  land  held  in  trust  until 
the  trust  satisfies  the  additional  criteria 
listed  in  §  426.7(b)(2). 

(c)  Application  of  full-cost  rate  to 
land  held  by  grantor  revocable  trusts.  If 
a  grantor  revised  his  or  her  grantor 
revocable  trust  that  meets  the  criteria 
specified  in  §  426.7(b)(2),  in  a  manner 
that  precludes  attribution  of  the  land 
held  in  trust  to  the  grantor: 

(1)  Before  April  20, 1988.  Reclamation 
will  not  assess  full-cost  rates  for  the 
land  held  by  the  revised  trust  for  the 
period  before  it  was  revised;  or 

(2)  On  or  after  April  20,  1988, 
Reclamation  will  charge  the  full-cost 
rate  for  irrigation  water  delivered  to  any 
land  held  by  the  trust  that  exceeds  the 
grantor's  nonfull-cost  entitlement, 
commencing  December  23,  1987.  until 
the  trust  agreement  is  revised  to  make 

it  an  irrevocable  trust  or  an  otherwise 
revocable  trust. 

§  426.8    Reiiglous  or  charitable 
organizations. 

(a)  Definition  for  purposes  of  this 
section: 

Religious  or  charitable  organization 
means  an  organization  or  each 
congregation,  chapter,  parish,  school, 
ward,  or  similar  subdivision  of  a 
religious  or  charitable  organization  that 
is  exempt  fi-om  paying  Federal  taxation 
under  section  501  of  the  Internal 
Revenue  Code  of  1954,  as  amended. 

(b)  Acreage  limitation  status  of 
religious  or  charitable  organizations 
which  are  subject  to4he  discretionary 
provisions. 

(1)  Religious  or  charitable 
organizations  or  their  subdivisions  that 
are  subject  to  the  discretionary 
provisions  have  qualified  recipient 
status,  if: 

(i)  The  organization's  or  subdivision's 
agricultural  produce  and  proceeds  from 
the  sales  of  such  produce  are  used  only 
for  charitable  purposes; 

(ii)  The  organization  or  subdivision, 
itself,  operates  the  land;  and 

(iii)  No  part  of  the  net  earnings  of  the 
organization  or  subdivision  accrue  to 
the  benefit  of  any  private  shareholder  or 
individual. 

(2)  If  Reclamation  determines  that  a 
religious  or  charitable  organization  or 
any  of  its  subdivisions  does  not  meet 
the  criteria  listed  in  paragraph  (b)(1)  of 
this  section,  then: 

(i)  If  the  central  organization  has  not 
met  the  criteria,  then  Reclamation  will 
treat  the  entire  organization,  including 
all  subdivisions,  as  a  single  entity;  or 

(ii)  If  a  subdivision  has  not  met  the 
criteria,  only  that  subdivision  and  any 


subdivisions  of  it  will  be  treated  as  a 
single  entity  and  not  the  central 
organization  or  other  subdivisions  of  the 
central  organization;  and 

(iii)  In  order  to  ascertain  the  acreage 
limitation  status,  Reclamation 
determines  the  total  number  of  members 
in  both  the  organization  that  has  not  met 
the  criteria  and  in  any  subdivisions  that 
are  under  that  organization.  If 
Reclamation  determines  that  total 
number  equals: 

(A)  More  than  25  members,  then 
Reclamation  treats  that  organization  and 
every  subdivision  under  that 
organization  as  a  single  legal  entity  with 
a  limited  recipient  status;  or 

(B)  Less  than  25  members,  then 
Reclamation  treats  that  organization  and 
every  subdivision  under  that 
organization  as  a  single  legal  entity  with 
a  qualified  recipient  status. 

(c)  Acreage  limitation  status  of  prior 
law  religious  or  charitable  organizations 
or  subdivisions. 

(1)  Reclamation  treats  each 
congregation,  chapter,  parish,  school, 
ward,  or  other  subdivision  of  a  religious 
or  charitable  organization  as  an 
individual,  prior  law  corporation,  if 
neither  the  district  nor  that  religious  or 
charitable  organization  or  its 
subdivisions  elect  to  conform  to  the 
discretionary  provisions. 

(2)  Reclamation  must  treat  the  entire 
organization,  including  all  subdivisions, 
as  a  single  prior  law  corporation  if  the 
central  organization  or  any  associated 
subdivisions  do  not  meet  the  criteria 
specified  in  §  426.8(b)(1). 

(d)  Affiliated  farm  management 
between  a  religious  or  charitable 
organization  and  a  more  central 
organization  of  the  same  affiliation. 
Reclamation  permits  a  subdivision  of  a 
religious  or  charitable  organization  to 
retain  its  status  as  an  individual  entity 
while  cooperating  with  a  more  central 
organization  of  the  same  affiliation  in 
farm  operation  and  management. 
Reclamation  permits  affiliated  farm 
management  regardless  of  whether  the 
subdivision  is  the  owner  of  record  of  the 
land  being  operated. 

§  426.9    Public  entities. 

(a)  Definition  of  public  entities.  For 
•  purposes  of  this  section  public  entities 

means  States,  political  subdivisions  or 
agencies  thereof,  and  agencies  of  the 
Federal  government. 

(b)  Application  of  the  acreage 
limitation  provisions  to  public  entities. 
Reclamation  does  not  subject  public 
entities  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law 
with  respect  to  land  that  Reclamation 
determines  public  entities  farm 
primarily  for  nonrevenue  producing 


functions.  However,  public  entities  are 
required  to  meet  certification  and 
reporting  requirements  as  specified  in      . 
§426.17.  " 

(c)  Sale  of  public  land.  Reclamation 
does  not  require  public  entities  to  seek 
price  approval  before  they  sell  irrigable 
lands.  Once  sold.  Reclamation  can  make 
irrigation  water  available  to  such  land  if 
the  purchaser  meets  RRA  eligibility 
requirements. 

(d)  Leasing  of  public  land.  Public 
entities  can  lease  irrigation  land  that 
they  own  or  control  to  eligible 
landholders.  Land  leased  from  a  public 
entity  counts  towards  the  lessee's 
ownership  entitlement. 

§  426. 1 0    aass  1  equivalency. 

(a)  General  application.  Class  1 
equivalency  determinations  will 
establish,  on  a  district-wide  basis  the 
acreage  of  land  vdth  lower  productive 
potential  (classes  2,  3,  and  4)  that  would 
be  equivalent  in  productive  potential  to 
the  most  suitable  land  (class  1)  in  the 
local  agricultural  economic  setting 

(1)  Reclamation  establishes 
equivalency  factors  by  comparing  the 
weighted  average  farm  size  required  to 
produce  a  given  level  of  income  on  each 
of  the  lower  classes  of  land  with  the 
farm  size  required  to  produce  that 
income  level  on  class  1  land. 

(2)  For  equivalency  purposes. 
Reclamation  will  classify  all  irrigable 
land  as  class  1,  2,  or  3;  no  other 
classifications  are  permissible  for 
irrigable  land.  Class  4  and  special-use 
land  classes  will  be  allocated  to  one  of 
these  three  classes  on  a  case-by-case         | 
basis.  I 

(3)  Once  the  class  1  equivalency  { 
determinations  have  been  made,  ■ 
individual  landowners  with  classes  2,  3. 
and  4  land  will  have  the  right  to  adjust, 
for  acreage  limitation  entitlement 
purposes,  their  actual  landholding 
acreage  to  its  class  1  equivalent  acreage. 

(4)  In  a  district  subject  to  prior  law, 
class  1  equivalency  can  be  applied  only 
to  landholders  who  are  subject  to  the 
discretionary  provisions. 

(b)  Who  may  request  a  class  1 
equivalency  determination?  Only    - 
districts  may  request  class  1 
equivalency  determinations.  Upon  the 
request  of  any  district  subject  to  the 
acreage  limitation  provisions. 
Reclamation  will  make  a  class  1 
equivalency  determination  for  that 
district.  Equivalency  determinations  can 
be  made  only  on  a  district-wide  basis. 

(c)  Definition  of  class  1  land. 

(1)  Class  1  land  is  defined  and  will  be 
classified  as  that  irrigable  land  within  a 
particular  agricultural  economic  setting 
that: 


in  use,  to  the  satisfaction  of 
Reclamation,  to  reasonably  determine 


trust  are  only  limited  by  the  acreage 
limitation  entitlements  of  the  trustees. 


additional  criteria  listed  in  §426. 7(b)(2). 
then  the  land  is  attributed  to  the  trustee. 


cntena,  only  mat  sutxli vision  and  any         pnmarily  lor  nonrevenue  producing  that: 
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(i)  Most  completely  meets  the  various 
parameters  and  specifications 
established  by  Reclamation  for  irrigable 
land  classes: 

(ii)  Has  the  relatively  highest  level  of 
suitability  for  continuous,  successful 
irrigation  farming:  and 

(iii)  Is  estimated  to  have  the  highest 
relative  productive  potential  measured 
in  terms  of  net  income  per  acre 
(reflecting  both  productivity  and  costs 
of  production).  The  equivalency 
analysis  will  establish  the  acreage  of 
each  of  the  lower  classes  of  land  which 
is  equal  in  productive  potential 
(measured  in  terms  of  net  farm  income) 
to  1  acre  of  class  1  land.' 

(2)  All  land  that  Reclamation  has  not 
classiHed.  or  for  which  Reclamation  has 
not  yet  performed  the  necessary 
economic  studies,  will  be  considered 
class  1  land  for  the  purposes  of 
determining  entitlements  under  these 
rules  until  such  time  as  the  necessary 
classifications  or  studies  have  been 
completed. 

(d)  Determination  of  land  classes  . 
The  extent  and  location  of  class  1  land 
and  land  in  lower  land  classes  in  a 
district  have  been,  or  will  be, 
determined  by  Reclamation. 

(1)  Reclamation  will  take  into  account 
the  influence  of  economic  and  physical 
factors  upon  the  productive  potential  of 
the  land  lying  within  the  district.  These 
factors  will  include,  but  are  not  limited 
to  the  following  and  their  effect  on 
agricultural  practices: 

(i)  The  physical  and  chemical 
characteristics  of  the  soil; 
(ii)  Topography; 
(iii)  Drainage  status: 
(iv)  Costs  of  production; 
(v)  Land  development  costs; 
(vi)  Water  quality  and  adequacy; 
(vii)  Elevation; 
(viii)  Crop  adaptability;  and 
(ix)  Length  of  growing  season. 

(2)  Acceptable  levels  of  detail  for  land 
classification  studies  to  be  utilized  in 
making  class  1  equivalency 
determinations  will  be  evaluated  on  the 
basis  of  the  physical  and  agricultural 
economic  characteristics  of  the  area.  For 
districts  where  the  sole  purpose  of  the 
land  classification  study  is  for  a  class  1 
equivalency  determination,  the  level  of 
detail  of  the  land  classification  to  be 
made  will  never  be  greater  than  that 
required  to  make  a  class  1  equivalency 
determination. 

(3)  Reclamation  will  pay  for  at  least  a 
portion  of  the  costs  associated  with  the 
land  classification  study.  The  amount  to 
be  paid  by  Reclamation  will  be 
determined  as  follows: 

(i)  Reclamation  has  provided  basic 
land  classification  data  as  part  of  the 
project  development  process  since  1924. 


Accordingly,  if  the  Commissioner 
determines  that  acceptable  land 
classification  data  are  not  available  for 
making  requested  class  1  equivalency 
determinations  and  if  the  project  was 
authorized  for  construction  since  1924, 
such  data  will  be  made  available  at 
Reclamation's  expense;  or 

(ii)  For  each  district  located  in 
projects  authorized  for  construction 
prior  to  1924.  Reclamation  will  pay  50 
percent  of  the  costs  and  the  district 
must  pay  50  percent  of  the  costs  of  new 
land  classification  studies  required  to 
make  accurate  class  1  equivalency 
determinations. 

(4)  When  basic  land  classification 
data  are  available  for  a  district,  but  the 
district  does  not  agree  with  the  accuracy 
or  asserts  that  the  data  have  become 
outdated,  the  district  may  request,  and 
Reclamation  may  perform,  a 
reclassification  under  the  authority 
contained  in  the  Reclamation  Project 
Act  of  1939  (43  U.S.C  485),  with  the 
following  conditions: 

(i)  The  requesting  district  will  pay  50 
percent  of  the  costs  of  performing  such 
reclassifications  and  100  percent  of  the 
cost  of  all  other  studies  inherent  in  the 
equivalency  process;  and 

(ii)  The  results  of  such 
reclassifications  will  be  binding  upon 
the  requesting  district  and  Reclamation. 

(e)  Additional  studies  required  for 
class  1  equivalency  determinations. 
Economic  studies  related  to  class  1 
equivalency  determinations  will 
measure  net  farm  income  by  land 
classes  within  the  district. 

(1)  Net  farm  income  will  be 
determined  by  considering  the 
disposable  income  accruing  to  the  farm 
operator's  labor,  management,  and 
equity  from  the  sale  of  farm  crops  and 
livestock  produced  on  irrigated  land, 
after  all  fixed  and  variable  costs  of 
production.  Including  costs  of  irrigation 
service,  are  accounted  for. 

(2)  Net  farm  income  will  be  the 
measure  of  productivity  to  establish 
equivalency  factors  reflecting  the 
acreage  of  each  of  the  lower  classes  of 
land  which  is  equal  in  productive 
potential  to  1  acre  of  class  1  land. 

(3)  The  cost  of  performing  new  or 
additional  economic  studies  and 
computations  inherent  in  the 
equivalency  process  will  be  the 
responsibility  of  the  requesting  district. 

(4)  District  requests  for  equivalency 
determinations  will  be  scheduled  by 
region,  with  the  regional  director  of 
each  Reclamation  region  having 
responsibility  for  such  scheduling. 
Generally,  requests  will  be  honored  on 
a  first-come- first-served  basis.  However, 
if  requests  exceed  the  region's  ability  to 
fulfill  them  expeditiously,  priority  will 


be  given  on  the  basis  of  greatest 
immediate  need. 

(f)  Use  of  class  1  equivalency  with  the 
acreage  limitation  provisions.  Class  1 
land  and  land  in  lower  classes  will  be 
identified  on  a  district  basis  by 
Reclamation  using  a  standard  approach 
in  which  the  land  classification  for  the 
entire  district  is  considered. 
Equivalency  factors  will  than  be 
computed  for  the  district  and  applied  to 
specific  tracts  within  individual  * 
landholdings.  If  adequate  land 
classification  data  are  not  available,  they 
will  be  developed  as  specified  in 
§  426.10(d)  using  standard  procedures 
established  by  Reclamation. 

(1)  For  purposes  of  ownership 
entitlement,  class  1  equivalency  will  not 
be  applied  until  a  final  determination 
has  been  made  by  Reclamation  on  the 
district's  request  for  equivalency. 

(i)  Reclamation  will  protect  the  excess 
landowner's  property  interests  by 
ensuring  that  equivalency 
determinations  are  completed  in 
advance  of  maturity  dates  on  recordable 
contracts,  provided  the  district's  request 
for  an  equivalency  determination  was 
made  at  least  6  months  prior  to  the 
maturity  of  the  recordable  contract  and 
the  district  fulfills  its  obligations  under 
this  section  and  notifies  Reclamation  6 
months  in  advance  of  the  maturity  dates 
for  the  need  for  an  expedited  review. 

(ii)  Once  the  determination  has  been 
made,  owners  of  land  subject  to 
recordable  contracts  may  withdraw  land 
from  such  recordable  contracts  in  order 
to  reach  their  ownership  entitlement  in 
class  1  equivalent  acreage. 

(iii)  The  requirement  that  land  under 
recordable  contract  be  sold  at  a  price 
approved  by  Reclamation  does  not 
apply  to  land  which  is  withdrawn  from 
a  recordable  contract  and  included  as 
part  of  a  landowner's  nonexcess 
landholding  as  a  result  of  an 
equivalency  determination. 

(iv)  In  cases  of  equivalency 
determination  disputes.  Reclamation 
will  not  undertake  the  sale  of  the 
reasonable  increment  of  the  excess  land 
under  matured  recordable  contract 
which  could  be  affected  by  a 
_  reclassification,  provided  the  dispute  is 
determined  by  Reclamation  not  to  be  an 
attempt  to  thwart  the  sale  of  excess 
land. 

(2)  For  purposes  of  nonfuU-cost 
entitlement,  class  1  equivalency  will  not 
be  applied  until  a  final  determination 
has  been  made  by  Reclamation  on  a 
district's  request  for  equivalency. 

(i)  Diu-ing  the  time  when  such 
determinations  are  pending,  the  full- 
cost  rate  will  be  assessed  based  on  a 
landholder's  nonfuU-cost  entitlement  as 


determined  in  the  absence  of  class  1 
equivalency. 

(ii)  Following  Reclamation's  final 
determination.  Reclamation  will 
reimburse  the  district  for  any  full-cost 
charges  that  would  not  have  been 
assessed  had  class  1  equivalency  been 
in  place  from  the  date  of  the  district's 
request.  Districts  will  return  such 
reimbursements  to  the  appropriate 
landholders. 

(3)  A  landholder  with  holdings  in 
more  than  one  district  is  entitled  to 
equivalency  only  in  those  districts 
which  have  requested  equivalency  (or 
are  already  subject  to  equivalency).  That 
part  of  the  landholding  in  a  district  or 
districts  not  requesting  equivalency  will 
be  counted  as  class  1  land  for  purposes 
of  overall  entitlement. 

(g)  Exception  to  use  of  class  1 
equivalency  factors.  Prior  to  the 
application  of  class  1  equivalency  to  any 
land  not  subject  to  class  1  equivalency 
on  the  effective  date  of  these  rules. 
Reclamation  will  perform  an  analysis  to 
determine  whether  the  irrigation  of  such 
land  could  contribute  to  hazardous  or 
toxic  irrigation  return  flows.  In  addition, 
when  any  land  subject  to  class  1 
equivalency  on  the  effective  date  of 
these  rules  is  reclassified  for  any  reason. 
Reclamation  will  perform  an  analysis  to 
determine  whether  the  irrigation  of  such 
land  could  contribute  to  hazardous  or 
toxic  irrieation  return  flows. 

(1)  Reclamation  will  make  reasonable 
efforts  to  specifically  identify  any  land 
that  could  contribute  to  hazardous  or 
toxic  return  flows. 

(2)  Increased  acreage  entitlements  as  a 
result  of  class  1  equivalency  will  not  be 
permitted  on  land  whose  irrigation 
Reclamation  finds  could  contribute  to 
hazardous  or  toxic  irrigation  return 
flows. 

(3)  On  land  for  which  application  of 
cla^  1  equivalency  will  be  revoked  as 
a  result  of  this  paragraph  (g).  such 
revocation  will  take  place  at  the 
beginning  of  the  irrigation  season 
following  Reclamation's  determination. 

(4)  The  cost  of  performing  the 
analyses  required  by  this  paragraph  (g) 
will  be  the  responsibility  of  the 
requesting  district. 

(n)  Existing  equivalency 
determinations.  In  districts  where 
equivalency  was  a  provision  of  project 
authorization,  those  equivalency  factor 
determinations  will  be  honored  as 
originally  calculated  unless  the  district 
requests  a  reclassification. 

$426.11    Excess  land.        i 

(a)  The  process  of  dtiSJgnating  e.vcess 
and  nonexcess  land.  If  a  landowner 
owns  more  land  than  the  landowner's 
ownership  entitlement,  all  of  the 


landowner's  nonexempt  land  must  be 
designated  as  excess  and  nonexcess  as 
follows: 

(1)  The  landowner  designates  which 
land  is  excess  and  which  is  nonexcess 
in  accordance  with  the  instructions  on 
the  appropriate  certification  or  reporting 
forms;  or 

(2)  If  a  landowner  fails  to  designate 
his  or  her  land  as  excess  and  nonexcess 
on  the  appropriate  certification  or 
reporting  forms: 

(i)  .^nd  all  of  the  landowner's 
nonexempt  land  is  in  only  one  district 

(.\]  If  the  district's  contract  with 
Reclamation  includes  designation 
procedures,  then  the  land  is  designated 
according  to  those  procedures:  or 

(B)  If  the  district's  contract  with 
Recla.Tiation  does  not  include 
designation  procedures,  then: 

(1)  Reclamation  will  notify  the 
landowner  and  the  district  that  the 
landowner  must  designate  the  land  as 
excess  and  nonexcess  on  the 
appropriate  certification  or  reporting 
forms  within  30  calendar  days  of  the 
notification; 

(2)  If  the  landowner  fails  to  make  the 
designation  witliin  30  calendar  days  of 
notification,  the  district  will  make  the 
designation  within  30  calendar  days 
thereafter;  or 

(3)  If  the  district iloes  not  make  the 
designation  within  its  30  calendar  days. 
Reclamation  will  make  the  desig.nation; 
or 

(ii)  If  the  landowner  owns  nonexempt 
irrigable  land  or  irrigation  land  in  more 
than  one  district,  then  Reclamation  will 
notify  the  landowner  and  the  districts 
that  the  landowner  has  60  calendar  days 
from  the  date  of  notification  to  make  the 
designation.  If  the  landowner  does  not 
make  the  designation  in  the  60  calendar 
days.  Reclamation  will  make  the 
designation. 

(b)  Changing  excess  and  nonexcess 
land  designations. 

(1)  The  designation  of  excess  ^nd 
nonexcess  land  must  be  filed  u  itfa  the 
district(s)  in  which  the  land  is  located 
and  with  Reclamation  and  is  binding  on 
the  land.  However,  the  landowner  may 
change  the  designation  under  the 
following  circumstances  without 
Reclamation's  approval: 

(i)  The  excess  land  becomes  eligible  to 
receive  irrigation  water  because  the 
landowner  becomes  subject  to  the 
discretionary  provisions  as  provided  in 
§426.3; 

(ii)  A  recordable  contract  is  amended 
to  remove  excess  land  when  the 
landowTier's  entitlement  increases 
because  the  landowner  becomes  subject 
to  the  discretionary  provisions  as 
provided  in  §426.11(j)(5):  or 


(iii)  The  excess  land  becomes  eligible 
to  receive  irrigation  water  as  a  result  of 
equivalency  determinations,  as 
provided  in  §426.10. 

(2)  No  other  redesignation  of  excess 
land  is  allowable  without  the  appr'^val 
of  Reclamation  in  accordance  with 
established  Reclamation  procedures 
Rtx:lamation  will  not  approve  a 
redesignation  request  if: 

(i)  The  purpose  of  the  redesignation  is 
for  achieving,  through  repeated 
redesignation.  an  effective  farm  size  in 
excess  of  that  permitted  by  Federal 
reclamation  law;  or 

(ii)  The  landowner  sells  some  or  all  of 
his  or  her  land  that  is  currently 
classified  as  nonexcess. 

(3)  When  a  redesignation  involves  an 
exchange  of  nonexcess  land  for  excess 
land,  a  landowner  must  make  an  equal 
exchange  of  acreage  (or  class  1 
equivalent  acreage)  through  the 
redesignation. 

(c)  Land  that  becomes  excess  when  a 
district  first  contracts  with  Reclamation 

(1)  If  a  landowner  owned  irrigable 
land  on  the  execution  date  of  the 
district's  first  water  service  or 
repayment  contract,  and  the  execution 
date  was  on  or  before  October  12.  1982. 
the  landowner's  excess  land  is  ineligible 
unti  1  the  landowner: 

(i)  Becomes  subject  to  the 
discretionary  provisions  and  the 
landowner  designates  the  excess  land, 
up  to  his  or  her  ownership  entitlement, 
as  nonexcess  as  provided  for  in 
M26.11(b)(l)(i): 

(ii)  Places  such  excess  land  under  a 
recordable  contract,  provided  the  period 
for  executing  recordable  contracts  under 
the  district's  contract  has  not  expired: 

(iii)  Sells  such  excess  land  to  an 
eligible  buyer  at  a  price  and  on  terms 
approved  by  Reclamation;  or 

(iv)  Redesignates  the  land  as 
nonexcess  with  Reclamation's  approval 
as  provided  for  in  §426.11(b)(2). 

(2)  If  the  landowner  owned  irrigable 
land  on  the  execution  date  of  the 
district's  first  water  service  or 
repayment  contract  and  the  execution 
date  is  after  October  12.  1982.  the 
landowner's  excess  land  is  ineligible 
until  the  landowner: 

(i)  Places  such  excess  land  under  a 
recordable  contract,  provided  the  period 
for  executing  recordable  contracts  under 
the  district's  contract  has  not  expired: 

(ii)  Sells  such  excess  land  to  an 
eligible  buyer  in  a  sale  or  transfer  at  a 
price  and  on  terms  approved  by 
Reclamation;  or 

(iii)  Redesignates  the  land  as 
nonexcess  with  Reclamation's  approval 
as  provided  for  in  §426.11(bK2). 
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(d)  Land  acquired  into  excess  after  the 
district  has  already  contracted  with 
Reclamation. 

(1)  If  a  landowner  acquires  land  after 
the  date  the  district  Hrst  entered  into  a 
repayment  or  water  service  contract  that 
was  nonexcess  to  the  previous  owner 
•nd  is  excess  to  the  acquiring 
landowner,  the  first  repayment  or  water 
service  contract  was  executed  on  or 
before  October  12. 1982,  and: 

(i)  Irrigation  water  was  physically 
available  when  the  landowner  acquires 
such  land,  then  the  land  is  ineligible  to 
receive  such  water  until: 

(A)  The  landowner  becomes  subject  to 
the  discretionary  provisions  and  the 
landowner  designates  the  excess  land, 
up  to  his  or  her  ownership  entitlement. 
as  nonexcess  as  provided  for  in 
§426.11(b)(l)(i); 

(B)  The  landowner  sells  such  land  to 
an  eligible  buyer  at  a  price  and  on  terms 
cpproved  by  Reclamation; 

(C)  The  sale  from  the  previous 
landowner  is  cancelled;  or 

(D)  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in 

§426.1 1(b)(2);  or 

(ii)  Irrigation  water  was  physically  not 
available  when  the  landowner  acquired 
the  land,  then  the  land  is  ineligible  to 
receive  water  until: 

(A)  The  landowner  becomes  subject  to 
the  discretionary  provisions  and  the 
landowner  designates  the  excess  land, 
up  to  his  or  her  ownership  entitlement, 
as  nonexcess  as  provided  for  in 
§426.11(b)(l)(i); 

(B)  The  landowner  sells  the  land  to  an 
eligible  buyer  at  a  price  and  on  terms 
approved  by  Reclamation; 

(C)  The  sale  from  the  previous 
landowner  is  cancelled; 

(D)  The  landowner  places  the  land 
under  recordable  contract  when  water 
becomes  available;  or 

(E)  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in 
§426.11(h)(2). 

(2)  If  the  landowner  acquires  land 
after  the  date  the  district  first  entered 
into  a  repayment  or  water  service 
contract  that  was  nonexcess  to  the 
previous  owner  and  is  excess  to  the 
acquiring  landowner,  the  first 
repayment  or  water  service  contract  was 
executed  after  October  12.  1982.  and: 

(i)  Irrigation  water  was  physically 
available  when  the  landowner  acquired 
such  land,  then  the  land  is  ineligible 
'  until: 

(A)  The  landowner  sells  the  land  to  an 
eligible  buyer  at  a  price  and  on  terms 
approved  by  Reclamation; 

(B)  The  sale  from  the  previous 
landowner  is  cancelled;  or 


(C)  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in 
§  426.11(b)(2);  or 

(ii)  Irrigation  water  was  not  physically 
available  when  the  landowner  acquired 
such  land,  then  the  land  is  ineligible  to 
receive  water  until: 

(A)The  landowner  sells  the  land  to  an 
eligible  buyer  at  a  price  and  on  terms 
approved  by  Reclamation; 

iB)  The  sale  from  the  previous 
landowner  is  cancelled; 

(C)  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in 

§  426.11(b)(2);  or 

(D)  The  landowner  places  the  land 
under  recordable  contract  when  water 
becomes  available. 

(e)  If  the  status  of  land  is  changed  by 
law  and  regulations. 

(1)  If  the  district  had  a  contract  with 
Reclamation  on  or  before  October  12. 
1982.  and  eligible  land  became  excess 
because  the  landowner's  entitlement 
changed  from  being  based  on  a  district- 
by-district  basis  to  a  westwide  basis, 
then  such  formerly  eligible  land  is 
ineligible  until: 

(i)  The  landowner  places  such  land 
under  recordable  contract.  The 
recordable  contract  does  not  need  to 
include  the  sales  price  approval  clause 
and  application  of  the  deed  covenant 
provision  will  not  be  required;  or 

(ii)  The  landowner  sells  such  land  to 
an  eligible  buyer.  The  sales  price  does 
not  need  Reclamation's  approval. 

(2)  If  the  district  had  a  contract  with 
Reclamation  on  or  before  October  12, 
1982,  and  the  landowner  was  a 
nonresident  alien  or  a  legal  entity  not 
established  under  State  or  Federal  law, 
who  directly  held  eligible  land  and  such 
land  is  no  longer  eligible  to  receive 
water,  then  such  formerly  eligible  land 
is  ineligible  until: 

(i)  The  landowner  places  such  land 
under  recordable  contract.  The 
recordable  contract  does  not  need  to 
include  the  sales  price  approval  clause 
and  application  of  the  deed  covenant 
provision  will  not  be  reoulred;  or 

(ii)  The  landowner  sells  such  land  to 
an  eligible  buyer.  The  sales  price  does 
not  need  Reclamation's  approval. 

(3)  If  the  district  first  entered  a 
contract  with  Reclamation  after  October 
12, 1982,  and  land  would  have  been 
eligible  before  October  12. 1982,  but  is 
now  ineligible  because  the  landowner  is 
a  nonresident  alien  or  a  legal  entity  not 
established  under  State  or  Federal  law, 
then  such  land  that  would  have  been 
eligible  remains  ineligible  until: 

(i)  If  the  landowner  acquired  such 
land  before  the  date  of  the  district's 
contract: 


(A)  The  landowner  places  such  land 
under  a  recordable  contract  requiring 
Reclamation  sales  price  approval;  or 

(B)  Sells  the  land  to  an  eligible  buyer 
subject  to  Reclamation  sales  price 
approval;  or 

(ii)  If  the  landowner  acquired  such 
land  after  the  date  of  the  district's 
contract,  the  landowner  sells  such  land 
to  an  eligible  buyer  subject  to 
Reclamation  sales  price  approval. 

(4)  Eligible  nonexcess  land  that  is 
indirectly  owned  on  or  before  July  1, 
1995.  by  a  nonresident  alien  or  a  legal 
entity  not  established  under  State  or 
Federal  law.  and  that  becomes  ineligible 
because  of  these  rules  is  ineligible  until: 

(i)  The  landowner  places  such  land 
under  recordable  contract.  The 
recordable  contract  does  not  need  to 
include  the  sales  price  approval  clause 
and  application  of  the  deed  covenant 
provision  will  not  be  reouired;  or 

(ii)  The  landowner  sells  such  land  to 
an  eligible  buyer.  The  sales  price  does 
not  need  Reclamation's  approval. 

(f)  Excess  land  that  is  transferred 
without  approval  or  in  violation  of  other 
reauirements. 

(1)  If  a  landowner  purchases  land  that 
is  subject  to  Reclamation  price  approval, 
without  obtaining  such  approval,  the 
land  is  ineligible  to  receive  water  until: 

(i)  The  sales  price  is  reformed  to 
conform  to  the  price  approved  by 
Reclamation  and  is  eligible  to  receive 
irrigation  water  in  the  landowner's 
ownership  entitlement;  or 

(ii)  Sucn  landowner  sells  the  land  to 
an  eligible  buyer  at  a  price  approved  by 
Reclamation. 

(2)  If  a  landowner  acquires  land  for 
which  irrigation  water  is  available  and 
by  that  acquisition  places  himself  or 
herself  in  an  excess  status,  the  land  so 
acquired  cannot  be  placed  under 
recordable  contract.  The  landowner 
must  sell  the  land  to  an  eligible  buyer 
at  a  price  approved  by  Reclamation,  in 
order  for  such  land  to  again  be  eligible. 

(g)  Excess  land  that  is  disposed  of  and 
subsequently  reacquired.  Districts  may 
not  under  any  circumstances  make 
available  irrigation  water  to  excess  land 
of  which  a  landholder  disposes,  if  the 
landholder  subsequently  becomes  a 
direct  or  indirect  landholder  of  that 
land,  unless: 

(1)  The  landholder  became  or 
contracted  to  become  a  direct  or  indirect 
landholder  of  that  land  prior  to  July  1, 
1995; or 

(2)  Such  land  becomes  exempt  from 
the  acreage  limitations  of  Federal 
reclamation  law. 

(h)  Application  of  the  compensation 
rate  for  irrigating  ineligible  excess  land 
with  irrigation  water.  Reclamation  will 
charge  the  following  for  irrigation  water 


delivered  to  ineligible  excess  land  in 
violation  of  Federal  reclamation  law  and 
these  regulations: 

(1)  The  appropriate  compensation  rate 
for  irrigation  water  delivered;  and 

(2)  Any  other  applicable  fees, 
(i)  Deed  covenants. 

(1)  All  land  that  is  acquired  from 
excess  status  after  October  12, 1962. 
must  have  the  following  covenant  (that 
runs  with  the  land]  placed  in  the  deed 
transferring  the  land  to  the  purchaser  in 
order  for  the  land  to  be  eligible  to 
receive  irrigation  water  except  as 
otherwise  specified  in  these  regulations 
The  covenant  must  be  in  the  deed 
regardless  of  whether  or  not  the  land 
was  under  recordable  contract. 

This  covenant  is  to  satisfy  the  requirements 
in  209(fM2)  of  Pub.  l-  97-293  (43  U.S  C  390. 
et  seq  )  This  covenant  expires  on  (date). 
Until  the  expiration  date  specified  herein, 
sale  price  approval  is  required  on  this  land. 
Sale  by  the  landowner  and  his  or  her  assigns 
of  these  lands  for  any  value  that  exceeds  the 
sum  of  the  value  of  newly  added 
improvements  plus  the  value  of  the  land  as 
increased  by  the  market  appreciation 
unrelated  to  the  deliver)'  of  irrigation  water 
will  resuh  in  the  ineligibility  of  this  land  to 
receive  Federal  project  water,  provided 
however 

(i)  The  terms  of  this  covenant  requiring 
price  approval  shall  not  apply  to  this  land  if 
it  is  acquired  into  excess  status  pursuant  to 
a  bona  fide  involuntary  foreclosure  or  similar 
involuntary  process  of  law.  conve>'ance  in 
satisfection  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate  contract,  or 
deed  of  trust),  inheritance,  or  devise 
(hereinafter  Involuntar}-  Convevance). 
Thereafter,  this  land  may  be  sold  to  a 
landholder  at  its  fair  market  value  without 
regard  to  any  other  provision  of  the 
Reclamation  Reform  Act  of  1982  enacted  on 
October  12,  1982.  (43  U.S.Q  390aa  et  seq.]. 
or  to  section  46  of  the  Act  entitled  "an  Act 
to  adjust  water  rights  charges,  to  ^nt  certain 
relief  on  the  Federal  Irrigation  projects,  and 
for  other  purposes."  enacted  May  25.  1926 
(43  U.S.C.  423€): 

(ii)  If  the  status  of  this  land  changes  horn 
nonexcess  into  excess  after  a  mortgage  or 
deed  of  trust  in  favor  of  a  lender  is  recorded 
and  the  land  is  subsequently  acquired  by  a 
bona  Tide  Involuntary  Conveyance  by  reason 
of  a  default  under  thai  loan,  this  land  may 
thereuf)on  or  thereafter  be  sold  to  a 
landholder  at  its  fair  market  value: 

(iii)  The  terms  of  this  covenant  requiring 
price  approval  shall  not  apply  to  the  sales 
price  obtained  at  the  time  of  the  Involuntary- 
Conveyances  described  in  subparagraphs  (i) 
and  (ii),  nor  to  any  subsequent  voluntary 
sales  by  a  landholder  of  this  land  after  the 
Involuntary  Conveyances  or  any  subsequent 
Involuntary  Conveyance; 

(iv)  Upon  the  completion  of  an  Involuntarj- 
Conveyance,  Reclamation  shall  reconvey  or 
otherwise  terminate  this  covenant  of  record; 
and 

(v)  Paragraphs  (i)  through  (iv)  above  shall 
not  apply  if  the  acquiring  party  specified 
therein  is  the  party  whose  excess  ownership 


originally  required  the  placement  of  this 
covenant  Furthermore,  the  party  whose 
excess  ownership  originally  required  the 
placement  of  this  covenant  may  not  under 
any  circumstances  receive  Federal 
reclamation  project  irrigation  water  on  the 
land  subject  to  this  covenant  as  a  direct  or 
indirect  landowner  or  lessee. 

Note:  1.  Clause  (v)  of  this  covenant  shall 
only  be  required  on  those  covenants  placed 
in  deeds  transferring  land  after  the  effective 
date  of  these  regulations. 

2.  The  date  that  the  covenant  expires  shall 
be  10  years  from  the  date  the  land  was  first 
transferred  from  excess  to  nonexcess  status 

(2)  A  landholder  may  purchase  or 
otherwise  voluntarily  acquire  into 
nonexcess  status,  land  subject  to  a  deed 
covenant,  at  a  price  approved  by 
Reclamation  if  the  land  is  within  the 
landholder's  ownership  entitlement. 

(3)  Upon  expiration  of  the  terms  of  the 
deed  covenant,  a  landowner  may  resell 
such  land  at  fair  market  value.  A 
landowner  may  not  sell  more  of  such 
land  in  his  or  her  lifetime  than  an 
amount  equal  to  his  or  her  ownership 
entitlement.  Once  the  landowner 
reaches  this  limit,  any  additional  excess 
land  or  land  subject  to  a  deed  covenant 
the  landowner  acquires  is  ineligible  to 
receive  irrigation  water,  until  such  land 
is  sold  to  an  eligible  buyer  at  a  price 
approved  by  Reclamation. 

(4)  If  a  landholder  acquires  land 
burdened  by  such  a  deed  covenant 
through  involuntary  foreclosure  or 
similar  involuntary  process  of  law. 
conveyance  in  satisfaction  of  a  debt, 
including,  but  not  limited  to,  a 
mortgage,  real  estate  contract,  or  deed  of 
trust,  inheritance,  or  devise,  and  is  not 
the  party  whose  excess  ownership 
originally  required  placement  of  the 
deed  covenant,  then  the  deed  covenant 
must  be  tertninated  by  Reclamation 
upon  the  landholder's  request. 

(j)  Recordable  Contracts. 

( 1 )  Qualifications  for  recordable 
contracts.  A  landowner  can  make  excess 
land  eligible  by  entering  into  a 
recordable  contract  with  the  United 
States  if  the  landowner  qualifies  under 
applicable  provisions  of: 

Ii)  The  landowner's  wafer  district's 
contract  with  Reclamation; 

(ii)  Federal  reclamation  law;  and 
(iii)  Thesf'  regulations. 

(2)  Clausts  to  be  included  in 
recordable  contracts.  A  recordable 
contract  rr.ust  include: 

(i)  A  c'ause  whereby  the  landowner 
agrees  to  dispose  of  the  excess  land, 
excluding  mineral  rights  and  easements, 
under  terms  and  conditions  of  the  sale, 
in  accordance  with  §426.12;  and  within 
the  period  allowed  ftM-  the  disposition  of 
excess  land,  that  must  be  within  5  years 
from  the  date  that  the  recordable 
contract  is  executed  by  Reclamation 


(except  for  the  Central  Arizona  l*roject 
wherein  the  time  period  is  10  years  from 
the  date  water  becomes  available  to  the 

land);  and 

(ii)  A  clause  granting  power  of 
attorney  to  Reclamation  to  sell  the  land 
held  under  the  recordable  contract,  if 
the  landholder  has  not  already  sold  the 
land  by  the  recordable  contract's 
maturation. 

[3]  Date  Reclamation  can  make 
irrigation  water  available.  Reclamation 
can  make  available  irrigation  water  to 
land  that  the  landowner  plans  to  place 
under  a  recordable  contract  on  the  day 
that  Reclamation  receives  the 
landowner's  written  request  to  execute 
a  recordable  contract.  The  landowner 
has  20-working  days  in  which  to 
execute  the  recordable  contract  from  the 
date  Reclamation  sends  the  recordable 
contract  to  the  landowner.  Reclamation, 
in  its  discretion,  may  extend  tb-'-  period 
upon  the  landowner's  request. 

(4)  Wafer  rate.  The  rate  for  irrigation 
water  delivered  to  land  placed  under 
recordable  contract  uill  be  determined 
as  follows: 

(i)  If  both  the  landowner  and  any 
lessee  are  prior  law  recipients,  land 
placed  under  a  recordable  contract  can 
receive  irrigation  water  at  a  contract  rate 
that  does  not  cover  full  operation  and 
maintenance  costs; 

(ii)  If  either  lando*vner  or  any  lessee 
is  subject  to  the  discretionary 
provisions,  the  water  rate  applicable  to 
the  recordable  contract  must  cover,  at  a 
minimum,  the  annual  op)eratinn  and 
maintenance  costs;  or 

(iii)  If  a  lessee  holds  land  under  a 
recordable  contract  and  is  in  excess  of 
his  or  her  nonfuU-cost  entitlement,  the 
lessee  may  select  such  land  as  the  land 
on  which  full-cost  will  be  charged  for 
the  delivery  of  irrigation  water. 

(5)  Amending  a  recordable  contract  to 
include  less  acreage.  Reclamation 
permits  a  landowner  to  amend  a 
recordable  contract  to  transfer  land  out 
of  a  recordable  contract  to  nonexcess 
statQs,  if: 

(i)  The  landowner  has  an  increased 
ownership  entitlement  because  of 
becoming  subject  to  the  discretionary 
provisions;  or 

(ii)  Land  becomes  eligible  by 
implementation  of  class  1  equivalency, 
if  the  landowner  amends  the  recordable 
contract  prior  to  performance  of 
appraisal. 

(6)  Sale  of  land  by  Reclamation.  If  the 
landowner  does  not  dispose  of  the 
excess  land  held  under  recordable 
contract  within  the  period  specified  in 
the  contract.  Reclamation  will  sell  that 
land.  Reclamation  will  not  sell  the  land 
if  the  landowner  complies  with  all 
requirements  for  sale  of  excess  land 


landowner  is  cancelled;  or 


contract: 


cnarge  ine  loiiowing  lor  irngauon  waier 


t^"j 


w  &A\#9w  v^^.WiW  (^T*  tt\,i  tvaii 


16952 


Federal  Register  /  Vol.  60.  No.  63  /  Monday,  April  3.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  63  /  Monday,  April  3,  1995  /  Proposed  Rules 


16953 


under  these  rules  within  the  period 
speciRed,  whether  Reclamation  gives 
any  needed  final  approval  of  the  sale 
within  that  period  or  after. 

(7)  Delivery  of  water  when  a 
recordable  contract  has  matured. 
Reclamation  can  make  available 
irrigation  water  at  the  current  applicable 
rale,  pursuant  to  §  426.11(j)(4),  to  excess 
land  held  under  a  matured  recordable 
contract  until  Reclamation  sells  the 
land. 

(8)  Procedures  Reclamation  follows  in 
selling  excess  land.  If  Reclamation  must 
sell  excess  land,  the  following 
procedures  will  be  used: 

(i)  a  qualified  surveyor  must  make  a 
land  survey,  as  determined  necessary  by 
Reclamation.  The  United  States  will  pay 
for  the  stirvey  initially,  but  such  costs 
v^ll  be  added  to  the  approved  sale  price 
for  the  land.  The  United  States  will 
reimburse  itself  for  these  costs  from  the 
sale  of  the  land; 

(ii)  Reclamation  will  appraise  the 
value  of  the  excess  land,  in  the  manner 
prescribed  by  §426.12  of  these 
regulations,  to  determine  the 
appropriate  sale  price.  The  United 
States  will  pay  for  the  appraisal 
initially,  but  such  costs  will  be  added  to 
the  approved  sale  price  for  the  land.  The 
United  States  will  reimburse  itself  for 
these  costs  from  the  sale  of  the  land;  and 

(iii)  Reclamation  will  advertise  the 
sale  of  the  property  in  farm  journals  and 
in  newspapers  within  the  county  in 
which  the  land  lies,  and  by  other  public 
notices  as  deemed  advisable.  The 
United  States  will  pay  for  the 
advertisements  and  notices  initially,  but 
such  costs  will  be  added  to  the 
approved  sale  price  for  the  land.  The 
United  States  will  reimburse  itself  for 
these  costs  from  the  sale  of  the  land. 
The  notices  must  state: 

(A)  the  minimum  acceptable  sale 
price  for  the  property  (which  equals  the 
appraised  value  plus  the  cost  of  the 
appraisal,  survey,  and  advertising); 

(B)  that  Reclamation  will  sell  the  land 
by  auction  for  cash,  or  on  terms 
acceptable  to  the  landowner,  to  the 
highest  eligible  bidder  whose  bid  equals 
or  exceeds  the  minimum  acceptable  sale 
price:  and 

(C)  the  date  of  the  sale  (which  must 
not  exceed  90  calendar  days  from  the 
date  of  the  advertisement  and  notices); 

(iv)  The  proceeds  from  the  sale  of  the 
land  will  be  paid: 

(A)  First,  to  the  landowner  in  the 
amount  of  the  appraised  value; 

(B)  Second,  to  the  United  States  for 
costs  of  the  survey,  appraisal, 
advertising,  etc.;  and 

(C)  Third,  any  remaining  proceeds 
will  be  credited  to  the  Reclamation  fund 
or  other  funds  as  prescribed  by  law;  and 


(v)  Reclamation  will  close  the  sale  of 
the  excess  land  when  parties  complete 
all  sale  arrangements.  Reclamation  will 
execute  a  deed  conveying  the  land  to 
the  purchaser.  Reclamation  will  not 
require  the  purchaser  to  include  a 
covenant  in  the  deed  restricting  any 
further  resale  of  the  land,  as  specified  in 
§426.11(i). 

1426.12    Excess  land  appraisals. 

(a)  When  does  Reclamation  appraise 
the  value  of  a  landowner's  land? 
Reclamation  appraises  excess  land  or 
land  burdened  by  a  deed  covenant  upon 
a  landowner's  request  or  when  required 
by  Reclamation.  If  a  landowner  does  not 
request  an  appraisal  within  6  months  of 
the  maturity  date  of  a  recordable 
contract,  Reclamation,  in  its  discretion, 
can  initiate  the  appraisal. 

(b)  Procedures  Reclamation  uses  to 
determine  the  sale  price  of  excess  land 
or  land  burdened  by  a  deed  covenant. 
Reclamation  complies  with  the 
following  procedures  to  determine  the 
sale  price  of  excess  land  and  land 
burdened  by  a  deed  covenant,  except  if 
a  landholder  owns  land  subject  to  a 
recordable  contract  that  was  in  force  on 
October  12, 1982,  or  other  pertinent 
contract  that  was  in  force  on  that  date, 
and  these  regulations  would  be 
inconsistent  with  provisions  in  such  a 
contract: 

(1)  Appraisals  of  land.  Reclamation 
will  base  all  appraisals  of  land  on  the 
fair  market  value  of  the  land  at  the  time 
of  appraisal  without  reference  to  the 
construction  of  the  irrigation  works. 
Reclamation  must  use  standard 
appraisal  procedures  including:  the 
income,  comparable  sales,  and  cost 
methods,  as  applicable.  Reclamation 
will  consider  nonproject  water  supply 
factors  as  provided  in  §  426.12(c)(1)  as 
appropriate;  and 

(2)  Appraisal  of  improvements  to 
land.  Reclamation  will  assess  the 
contributory  fair  market  value  of 
improvements  to  land,  as  of  the  date  of 
appraisal,  using  standard  appraisal 
procedures. 

(c)  Appraisals  of  nonproject  water 
supplies. 

(1)  The  appraiser  will  consider 
nonproject  water  supply  factors,  where 
appropriate,  including: 

(i)  Ground  water  pumping  lift; 

(ii)  Surface  water  supply; 

(iii)  Water  quality;  and 

(iv)  Trends  associated  with 
paragraphs  (c)(1)  (i)  through  (iii)  of  this 
section,  where  appropriate. 

(2)  Reclamation  may  develop  the 
nonproject  water  supply  and  trend 
information  with  the  assistance  of: 


(i)  The  district  in  which  the  land  is 
located,  if  the  district  desires  to 
participate; 

(ii)  Landowners  of  excess  land  or  land 
burdened  by  a  deed  covenant  and 
prospective  buyers  who  submit 
information  either  to  the  district  or 
Reclamation;  and 

(iii)  Public  meetings  and  forums,  at 
the  discretion  of  Reclamation. 

(3)  Data  submitted  may  include: 
(i)  Historic  geologic  data; 

(ii)  Changing  crops  and  cropping 
patterns;  and 

(iii)  Other  factors  associated  with  the 
nonproject  water  supply. 

(4)  If  Reclamation  and  the  district 
cannot  reach  agreement  on  the 
nonproject  water  supply  information 
within  60  Calendar  days,  Reclamation 
wall  review  and  update  the  trend 
information  as  it  deems  necessary  and 
make  all  final  determinations 
considering  the  data  provided  by 
Reclamation  and  the  district. 
Reclamation  will  provide  these  data  to 
the  appraisers  who  must  consider  the 
data  in  the  appraisal  process,  and 
clearly  explain  how  they  used  the  data 
in  the  valuation  of  the  land. 

(d)  The  date  of  the  appraisal.  The  date 
of  the  appraisal  will  be  the  date  of  last 
inspection  by  the  appraiser(s)  unless 
there  is  an  existing  signed  instrument, 
such  as  an  option,  contract  for  sale, 
agreement  for  sale,  etc.,  affecting  the 
property.  In  those  cases,  the  date  of 
appraisal  will  be  the  date  of  such 
instrument. 

(e)  Cost  of  appraisal.  If  the  appraisal 
is: 

(1)  The  excess  land's  first  appraisal, 
the  United  States  will  initially  pay  the 
costs  of  appraising  the  excess  land's 
value,  bu^such  costs  will  be  added  to 
the  approved  sale  price  for  the  land.  The 
United  States  will  reimburse  itself  for 
these  costs  from  the  sale  of  the  land;  or 

(2)  Not  the  excess  land's  first 
appraisal,  the  landowner  must  pay  any 
costs  associated  with  the  reappraisal, 
unless  the  value  set  by  the  reappraisal 
differs  by  more  than  10  percent,  in 
which  case  the  United  States  will  pay 
for  the  reappraisal. 

(f)  Appraiser  selection.  Reclamation 
will  select  a  qualified  appraiser  to 
appraise  the  excess  land  or  land 
burdened  by  a  deed  covenant,  except  as 
specified  within  §  426.12(g). 

(g)  Appraisal  dispute  resolution.  The 
landowner  who  requested  the  appraisal 
may  request  that  the  United  States 
conduct  a  second  appraisal  of  the  excess 
land  or  land  burdened  by  a  deed 
covenant  if  the  landowner  disagrees 
with  the  first  appraisal.  The  second 
appraisal  will  be  prepared  by  a  panel  of 
three  qualified  appraisers,  one 


designated  by  the  United  States,  one 
designated  by  the  district,  and  the  third 
designated  jointly  by  the  first  two.  The 
appraisal  made  by  the  panel  will  fix  the 
maximum  value  of  the  excess  land  and 
will  be  binding  on  both  parties  after 
review  and  approval  as  provided  in 
§  426.12(h). 

(h)  Review  of  appraisals  of  excess 
land  or  land  burdened  by  a  deed 
covenant.  Reclamation  will  review  all 
appraisals  of  excess  land  or  land 
burdened  by  a  deed  covenant  for: 

(1)  Technical  accuracy  and 
compliance  with  these  rules  and 
regulations; 

(2)  Applicable  portions  of  the 
"Uniform  Appraisal  Standards  for 
Federal  Land  Acquisition-Interagency 
Land  Acquisition  Conference  1973,"  as 
revised  in  1992; 

(3)  Reclamation  policy;  and 

(4)  Any  detailed  instructions  provided 
by  Reclamation  setting  conditions 
applicable  to  an  individual  appraisal. 

§  426.1 3    Involuntary  acquisition  of  land. 

(a)  Definitions. 

For  purposes  of  this  section 
involuntarily  acquired  land  is  land  that 
is  acquired  through  an  involuntary 
foreclosure  or  similar  involuntary 
process  of  law,  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate 
contract  or  deed  of  trust),  inheritance,  or 
devise. 

(b)  Ineligible  excess  land  that  is 
involuntarily  acquired.  Reclamation 
cannot  make  available  irrigation  water 
to  land  that  was  ineligible  excess  land 
before  the  new  landowner  involuntarily 
acquired  it,  unless: 

(1)  The  land  becomes  nonexcess  in 
the  new  landovvmer's  ownership;  and 

(2)  The  deed  to  the  land  contains  the 
10-year  covenant  requiring  Reclamation 
sale  price  approval,  commencing  when 
the  land  becomes  eligible  to  receive 
irrigation  water. 

(3)  If  either  of  these  conditions  is  not 
met,  the  land  remains  ineligible  excess 
until  sold  to  an  eligible  buyer  at  an 
approved  price,  and  the  seller  places  the 
10-year  covenant  requiring  Reclamation 
price  approval,  as  specified  in 

§  426.11(i),  in  the  deed  transferring  title 
to  the  land  to  the  buyer. 

(c)  Land  that  was  held  under  a 
recordable  contract  and  is  acquired 
involuntarily.  Reclamation  can  make 
available  irrigation  water  to  land  held 
under  a  recordable  contract  that  is 
involuntarily  acquired  under  the  terms 
of  the  recordable  contract,  if  the 
landowner,  to  the  extent  the  land 
continues  to  be  excess  in  his  or  her 
landholding: 

(1)  Assumes  the  recordable  contract; 
.and 


(2)  Executes  an  assumption  agreement 
provided  by  Reclamation. 

(3)  This  land  will  remain  eligible  to 
receive  irrigation  water  for  the  longer  of 
5  years  from  the  date  that  the  land  was 
involuntarily  acquired,  or  for  the 
remainder  of  the  recordable  contract 
period.  The  sale  of  this  land  shall  be 
under  terms  and  conditions  set  forth  in 
the  recordable  contract  and  must  be 
satisfactory  to  and  at  a  price  approved 
by  Reclamation. 

(d)  Mortgaged  land.  Reclamation 
treats  mortgaged  land  that  changed  from 
nonexcess  status  to  excess  status  after 
the  mortgage  was  recorded,  and  which 
is  subsequently  acquired  by  a  new 
landowTier  through  an  involuntary 
foreclosure  or  similar  process  of  law,  or 
by  a  bona  fide  conveyance  in 
satisfaction  of  a  mortgage,  in  the 
following  manner: 

(1)  If  the  new  landowner  designates 
the  land  as  excess  in  his  or  her  holding, 
then: 

(i)  The  land  is  eligible  to  receive 
irrigation  water  for  a  period  of  5  years 
or  until  transferred  to  an  eligible 
landowner,  whichever  occurs  first: 

(ii)  During  the  5-year  period 
Reclamation  will  charge  a  rate  for 
irrigation  water  equal  to  the  rate  paid  by 
the  former  owner,  unless  the  land 
becomes  subject  to  full-cost  pricing 
through  leasing;  and 

(iii)  The  land  is  eligible  for  sale  at  its 
fair  market  value  without  a  deed 
covenant  restricting  its  future  sale  price; 
or 

(2)  If  the  new  landovvTier  is  eligible  to 
designate  the  land  as  nonexcess  and  he 
or  she  designates  the  land  as  nonexcess, 
the  land  will  be  treated  in  the  same 
manner  as  any  other  nonexcess  land  and 
will  be  eligible  for  sale  at  its  fair  market 
value  without  a  deed  covenant 
restricting  its  future  sale  price. 

(e)  Nonexcess  land  that  becomes 
excess  when  acquired  involuntarily. 

(1)  Reclamation  can  make  irrigation 
water  available  to  a  landowner  for  a 
period  of  5  years  if  the  landowner 
acquires  land  involuntarily  and  that 
land  becoHies  excess  in  the 
involuntarily  acquiring  landowner's 
holding  provided: 

(i)  The  land  was  nonexcess  to  the 
previous  owner;  and 

(ii)  The  acquiring  landowner  never 
previously  held  such  land  as  ineligible 
excess  land  or  under  a  recordable 
contract,  except  as  provided  for  in 
§  426.11(g). 

(2)  The  following  will  be  applicable  in 
situations  that  meet  the  criteria 
specified  under  paragraph  (e)(1)  of  this 
section: 

(i)  Reclamation  will  charge  a  rate  for 
irrigation  water  delivered  to  such  land 


equal  to  the  rate  paid  by  the  former 
owner,  unless  the  land  becomes  subject 
to  full-cost  pricing  through  leasing: 

(ii)  The  new  landowner  may  not  place 
such  land  under  a  recordable  contract; 

(iii)  The  new  landowner  may  remove 
a  deed  covenant  as  provided  in 
§  426.1  l(i)(4),  and  may  sell  such  land  at 
any  time  without  price  approval  and 
without  the  deed  covenant; 

(iv)  Reclamation  will  not  allow  the 
involuntary  acquiring  landownier  to 
redesignate  the  land  as  nonexcess  after 
he  or  she  designates  the  land  as  excess: 
and 

(v)  Such  land  will  become  ineligible 
to  receive  irrigation  water  5  years  after 
it  was  acquired  and  will  remain 
ineligible  until  sold  to  an  eligible  buyer. 

(f)  Effect  of  involuntarily  acquiring 
land  subject  to  the  discretionary 
provisions.  A  landowner  does  not 
automatically  become  subject  to  the 
discretionary  provisions  if  the 
landowner  acquires  irrigation  land 
involuntarily  which  was  formerly 
subject  to  the  discretionarv  provisions. 

(g)  Land  acquired  by  inheritance  or 
devise.  If  the  landowner  receives 
irrigation  land  through  inheritance  or 
devise,  the  5-year  eligibility  period  for 
receiving  irrigation  water  on  the  newly 
acquired  land  per  §426. 13(e)  begins  on 
the  date  of  the  previous  landowners 
death. 

§426.14    Commingling. 

(a)  Definitions  for  purposes  of  this 
section: 

Commingled  wafer  means  irrigation 
water  and  nonproject  water  that  uses  the 
same  facilities. 

Nonproject  water  means  water  from 
other  sources  as  defined  in  the  contract. 

(b)  Application  of  Federal  reclamation 
law  and  these  regulations  to  existing 
commingling  provisions  in  contracts.  If 
a  district  entered  into  its  present 
contract  with  Reclamation  prior  to 
October  1, 1981,  or  renewed  such  a 
contract,  and  that  contract  has 
provisions  addressing  commingled 
water  situations,  those  provisions  stay 
in  effect. 

(c)  Establishment  of  new  commingling 
provision  in  contracts.  New,  amended, 
or  renewed  contracts  may  provide  that 
irrigation  water  can  be  commingled 
with  nonproject  water  as  follows: 

(1)  If  the  facilities  used  for  the 
commingling  of  irrigation  water  and 
nonproject  water  are  constructed 
without  funds  made  available  pursuant 
to  Federal  reclamation  law,  the 
provisions  of  Federal  reclamation  law 
and  these  regulations  will  apply  only  to 
the  landholders  who  receive  irrigation 
water,  provided: 

(i)  That  the  water  requirements  for 
eligible  lands  can  be  established;  and 
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(ii)  The  quantity  of  irrigation  water  to 
be  used  is  less  than  or  equal  to  the 
quantity  necessary  to  irrigate  eligible 
lands. 

(2)  If  the  facilities  used  for 
commingling  irrigation  water  and 
nonproject  water  are  constructed  with 
funds  made  available  pursuant  to 
Federal  reclamation  law,  nonproject 
water  will  be  subject  to  Federal 
reclamation  law  and  these  regulations 
unless: 

(i)  The  district  collects  and  pays  to  the 
United  States  an  incrementf^  fee  which 
reasonably  reflects  an  appropriate  share 
of  the  cost  to  the  Federal  Government, 
including  interest,  of  storing  or 
delivering  the  nonproject  water;  and 

(ii)  The  fee  will  be  established  by 
Reclamation  and  will  be  in  addition  to 
the  district's  obligation  to  pay  for 
capital,  operation,  maintenance,  and 
replacement  costs  associated  with  the 
facilities  required  to  provide  the  service. 

(3)  If  paragraphs  (c)(2)  (i)  and  (ii)  of 
this  section  are  met,  the  provisions  of 
Federal  reclamation  law  and  these 
regulations  will  be  applicable  to  only 
those  landholders  who  receive  irrigation 
water.  Accordingly,  the  provisions  of 
Federal  reclamation  law  and  these 
regulations  will  not  be  applicable  to 
landholders  who  receive  nonproject 
water  delivered  through  Reclamation 
program-funded  facilities  if  those 
paragraphs  are  met. 

(d)  Federal  reclamation  law  and  these 
regulations  do  not  apply  to  irrigation 
water  from  federally  financed  facilities 
that  is  acquired  by  an  exchange  and  that 
results  in  no  material  benefit  to  the 
recipient  of  the  water. 

S  426.1 5    Exemptions  and  exclusions. 

(a)  Army  Corps  of  Engineers  projects. 

(1)  If  Reclamation  determines  that 
land  receives  its  agricultural  water  from 
an  Army  Corps  of  Engineers  (Corps) 
project  Reclamation  will  exempt  that 
land  from  specific  provisions  of  Federal 
reclamation  law,  including  the  RRA, 
unless: 

(i)  Federal  law  explicitly  designates, 
integrates,  or  incorporates  that  land  into 
a  Federal  Reclamation  project;  or 

(ii)  Reclamation  provides  project 
works  for  the  control  or  conveyance  of 
the  agricultural  water  supply  from  the 
Corps  project  to  that  land. 

(2)  Upon  such  determination. 
Reclamation  will: 

(i)  Notify  the  district  of  its  exemption 
status; 

(ii)  Require  the  district's  agricultural 
water  users  to  continue,  under  contracts 
made  with  Reclamation,  to  repay  their 
share  of  construction,  operation  and 
maintenance,  and  contract 
administration  costs  of  the  Corps  project 


allocated  to  conservation  or  irrigation 
storage;  and 

(iii)  At  the  request  of  the  district 
delete  provisions  of  the  district's 
repayment  or  water  service  contract  that 
imposes  acreage  limitation  for  those 
lands  served  by  Corps  projects. 

(b)  Repayment  of  construction 
obligations.  The  acreage  limitation 
provisions  do  not  apply  to  districts  that 
have  repaid,  in  accordance  with  the 
district's  contract  with  Reclamation,  all 
obligated  construction  costs  for 
Reclamation  facilities. 

(1)  Payments  by  periodic  installments 
over  the  contract  repayment  term,  as 
well  as  lump-sum  and  accelerated 
payments,  if  allowed  by  the  district's 
contract  with  Reclamation,  will  qualify 
the  district  to  become  exempt. 

(2)  If  a  district  has  a  contract  with  the 
United  States  providing  for  individual 
repayment  of  construction  charges 
allocated  to  land,  and  the  individual 
landowner  has  repaid  all  obligated 
construction  costs  allocated  for  that 
landowner's  land,  that  landowner  may 
become  exempt  from  the  acreage 
limitation  pr6visions. 

(3)  Upon  exemption  Reclamation  will: 
(i)  Notify  the  district  or  individual 

landovirner  of  the  exemption  from  the 
acreage  limitation  provisions; 

(ii)  Notify  the  district  or  individual 
landowner  that  the  exemption  does  not 
relieve  the  district  or  individual 
landowner  of  the  obligation  to  continue 
to  pay,  on  an  annual  basis,  O&M  costs; 

(iii)  Allow  the  owner  of  land  for 
which  repayment  has  occurred,  to 
request  a  certificate  from  Reclamation 
acknowledging  that  the  land  is  free  of 
the  acreage  limitation  provisions  of 
Federal  reclamation  law; 

(iv)  No  longer  apply  the  certification 
and  reporting  requirements  to  the 
district,  if  the  entire  district  Is  exempt, 
or  to  exempt  landowners  as  specified  in 
§  426.15(b)(2);  and 

(v)  Consider  on  a  case-by-case  basis 
continuation  of  the  exemption  if 
additional  construction  funds  for  the 
project  are  requested. 

(c)  Rehabilitation  and  Betterment 
loans.  If  Reclamation  makes  a 
Rehabilitation  and  Betterment  loan 
(pursuant  to  the  R&B  Act  of  October  7, 
1949.  as  amended.  43  U.S.C.  504)  to  a 
project  that  was  authorized  under 
Federal  reclamation  law  prior  to  the 
submittal  of  the  loan  request,  by  or  for 
the  district.  Reclamation: 

(1)  Considers  the  loan  as  a  loan  for 
maintenance,  including  replacements 
that  cannot  be  financed  currently; 

(2)  Does  not  consider  the  loan  in 
determining  whether  the  district  has 
discharged  its  obligation  to  repay  the 
construction  cost  of  project  facilities 


used  to  make  project  water  available  for 
delivery  to  such  land;  and 

(3)  Will  not  allow  such  a  loan  to  serve 
as  the  basis  for  reinstating  acreage 
limitations  in  a  district  that  has 
completed  payment  of  its  construction 
obligation,  nor  serve  as  the  basis  for 
increasing  the  construction  obligation  of 
the  district  and  thereby  extending  the 
period  during  which  acreage  limitations 
will  apply. 

(d)  Temporary  supplies  of  water.  If 
Reclamation  announces  availability  of 
temporary  supplies  of  water  resulting 
from  an  unusually  large  water  supply, 
not  otherwise  storable  for  project 
purposes,  or  fitim  infrequent  and 
otherwise  uimianaged  fioodfiows  of 
short  durations  a  district  may  request 
that  Reclamation  make  such  supplies 
available  to  excess  land.  If  Reclamation 
determines  that  such  water  deliveries 
would  not  have  an  adverse  effect  on 
other  authorized  project  purposes,  upon 
approval  of  the  district's  request. 
Reclamation  will  notify  the  requesting 
district  of  the  availability  of  the 
temporary  supply  of  water  under  the 
following  conditions: 

(1)  The  contract  for  the  temporary 
supply  of  water  will  be  for  1  year  or 
less; 

(2)  The  acreage  limitation  provisions 
of  Federal  reclamation  law  will  not  be 
apphcable  to  the  temporary  supply  of 
water; 

(3)  An  applicable  price  for  the  water, 
if  any,  will  be  established;  and 

(4)  Such  other  conditions  as 
Reclamation  may  include. 

(e)  Isolated  tracts.  If  a  landowner 
requests  that  Reclamation  determine 
that  portions  of  his  or  her  owned  land 
can  be  farmed  economically  only  if 
included  in  a  farming  operation  that 
already  exceeds  an  acreage  limitation 
entitlement,  and  Reclamation  makes 
such  a  determination,  then  Reclamation: 

(1)  Will  exempt  such  land  from  the 
ownership  limitations  of  Federal 
reclamation  law; 

(2)  Will  count  such  land  against  the 
landowner's  or  any  lessee's  nonfull-cost 
entitlements;  and 

(3)  Will  assess  the  full-cost  rate  for 
any  irrigation  water  delivered  if  the 
landowner  or  any  lessee  of  the  isolated 
tract  exceeds  applicable  nonfull-cost 
entitlements. 

(f)  Indian  trust  or  restricted  lands. 
Indian  trust  or  restricted  lands  are 
excluded  from  application  of  the  RRA. 

§426.16    Small  Reclamation  projects. 

(a)  Affect  of  the  RRA  on  loan 
contracts  made  under  the  Small 
Reclamation  Project  Act. 

(1)  If  a  district  entered  into  a  loan 
contract  imder  the  Small  Reclamation 


Projects  Act  of  1956  (43  U.S.C.  422) 
(SRPA)  on  or  after  October  12.  1982.  the 
contract  is  subject  to  the  provisions  of 
the  SRPA,  as  amended  by  section  223  of 
the  RRA  and  as  amended  by  Title  III  of 
Public  Law  99-546. 

(2)  If  a  district  entered  into  a  SRPA 
loan  contract  prior  to  October  12,  1982, 
and  the  district: 

(i)  Did  not  amend  the  loan  contract  to 
conform  to  the  SRPA,  as  amended  by 
section  223  of  the  RRA,  prior  to  October 
27,  1986,  then  the  provisions  of  the 
contract  continue  in  effect. 

(ii)  Amended  the  loan  contract  to 
conform  to  the  SRPA,  as  amended  by 
section  223  of  the  RRA.  prior  to  October 
27.  1986,  the  contract  is  subject  to  the 
increased  acreage  provisions  provided 
in  section  223  of  the  RRA.  Reclamation 
cannot  alter,  modify  or  amend  any  other 
provision  of  the  SRPA  loan  contract 
without  the  consent  of  the  non-Federal 

party. 

(b)  Other  sections  of  these  regulations 
that  apply  to  SRPA  loans.  No  other 
sections  of  these  regulations  apply  to 
SRPA  loans,  except  as  specified  in 

§  426.16(d). 

(c)  Affect  of  SRPA  loans  in 
determining  whether  a  district  has 
repaid  its  construction  obligations  on  a 
water  service  or  repayment  contract.  If 
a  district  has  a  water  service  or 
repayment  contract  in  addition  to  an 
SRPA  contract,  Reclamation  does  not 
consider  the  SRPA  loan: 

(1)  In  determining  whether  the  district 
has  discharged  its  construction  cost 
obligation  for  the  project  facilities: 

(2)  As  a  basis  for  reinstating  acreage 
limitation  in  a  district  that  has 
completed  payment  of  its  construction 
cost  obligation(s);  or 

(3)  As  a  basis  for  increasing  the 
construction  obligation  of  the  district 
and  extending  the  period  during  which 
acreage  limitation  will  apply  to  that 
district. 

(d)  Districts  that  have  a  SRPA  loan 
contract  and  a  contract  as  defined  in 
§  426.2.  If  a  district  has  a  SRPA  loan 
contract  and  a  contract  as  defined  in 
§426.2,  the  SRPA  contract  does  not 
supersede  the  RRA  requirements 
applicable  to  such  contracts. 

§  426. 1 7    Landholder  information 
requirements. 

(a)  Definitions  for  purposes  of  this 
section: 

Irrigation  season  means  the  period  of 
time  between  the  district's  first  and  last 
water  delivery  in  any  water  year. 

Standard  certification  or  reporting 
forms  means  those  forms  on  which 
landholders  provide  complete 
information  about  the  directly  and 
indirectly  owned  and  leased  land  in 
their  landholding. 


(b)  iV/io  must  provide  information  to 
Reclamation?  All  landholders  and  other 
parties  involved  in  the  ownership  or 
operation  of  nonexempt  land  must 
provide  Reclamation,  as  required  by 
these  regulations  or  upon  request,  any 
records  or  information,  in  a  form 
suitable  to  Reclamation,  deemed 
reasonably  necessary  to  implement  the 
RRA  or  other  provisions  of  reclamation 
law. 

(c)  Required  form  submissions. 

(1)  Landholders  who  are  subject  to  the 
discretionarj'  provisions  must  submit 
certification  forms. 

(2)  Landholders  who  make  an 
irrevocable  election  must  submit  the 
appropriate  certification  forms  with 
their  irrevocable  election  in  the  year 
that  they  make  the  election. 

(3)  Landholders  who  are  subject  to 
prior  law  must  submit  reporting  forms. 

(4)  Landholders  who  qualify  under  an 
exemption  listed  under  paragraph  (g)  of 
this  section  need  not  submit  any  forms. 

(d)  Required  information. 
Landholders  must  declare  on  the 
appropriate  certification  or  reporting 
forms  all  irrigable  and  irrigation  land 
that  they  hold  directly  or  indirectly 
westwide  and  other  information 
pertinent  to  their  compliance  with 
Federal  reclamation  law. 

(e)  District  receipt  of  forms  and 
information.  Landholders  must  submit 
the  appropriate,  completed  form(s)  to 
each  district  in  which  they  directly  or- 
indirectly  hold  irrigation  land. 

(0  Certification  or  reporting  forms  for 
wholly  owned  subsidiaries.  The  ultimate 
parent  legal  entity  of  a  wholly  owned 
subsidiary  or  of  a  series  of  wholly 
owned  subsidiaries  must  file  the 
required  certification  or  reporting  forms. 
The  ultimate  parent  legal  entity  must 
disclose  all  direct  and  indirect 
landholdings  of  its  subsidiaries  as 
required  on  such  forms. 

(g)  Exemptions  from  submitting 
certification  and  reporting  forms. 

(1)  A  landholder  is  exempt  from 
submitting  the  certification  and 
reporting  forms  only  if: 

(i)  The  landholder's  district  has 
Category  1  status,  as  specified  in 
§426. 17(h),  and  the  landholder  is  a: 

(A)  Qualified  recipient  whose  total 
landholding  westwide  is  240  acres  or 
less  as  provided  for  in  §426.17(i); 

(B)  Limited  recipient  who  first 
received  any  irrigation  water: 

(1)  On  or  before  October  1,  1981.  and 
whose  total  direct  and  indirect 
landholding  westwide  is  80  acres  or  less 
as  provided  for  in  section  426.1 7(i):  or 

(2)  After  October  1,  1981,  and  whose 
total  direct  and  indirect  landholding 
westwide  is  5  acres  or  less;  or 


(C)  Prior  law  recipient  whose  total 
direct  and  indirect  landholding 
westwide  is  40  acres  or  less. 

(ii)  The  landholder's  district  has 
Category  2  status,  as  specified  in 
§  426.17(h),  and  the  landholder  is  a; 

(A)  Qualified  recipient  whose  total 
direct  and  indirect  landholding 
westwide  is  80  acres  or  less; 

(B)  Limited  recipient  whose  total 
direct  and  indirect  landholding 
westwide  is  5  acres  or  less;  or 

(C)  Prior  law  recipient  whose  total 
direct  and  indirect  landholding 
westwide  is  40  acres  or  less. 

(2)  Wholly  owned  subsidiaries  need 
not  submit  certification  or  reporting 
forms  provided  the  ultimate  parent  legal 
entity  has  properly  filed  and  has 
disclosed  all  direct  and  indirect 
landholdings  of  its  subsidiaries  as 
required  on  such  forms. 

(3)  In  determining  whether 
certification  or  reporting  is  required 
under  paragraph  (g):  i 

(i)  Class  1  equivalency  factors  as  ; 

determined  in  §  426.10  shall  not  be  ' 

used;  and 

(ii)  Landholders  need  not  count 
involuntarily  acquired  excess  acreage 
that  they  hold  indirectly. 

(h)  District  categorization  For 
purposes  of  this  section  each  district  has 
Category  2  status,  unless  the  district 
applied  for  and  the  regional  director 
granted  the  district  Categor>'  1  status. 
Category  1  districts  must  meet  the 
following  criteria: 

(1)  District  conformance  by  contract 
with  the  discretionary  provisions; 

(2)  The  district  must  have  entered  into 
a  partnership  agreement  with 
Reclamation  which  can  include  but  is 
not  limited  to  the  development  of 
integrated  resources  management  plans, 
the  development  and  implementation  of 
specific  water  conservation  standards 
for  the  district,  or  the  development  of 
specific  measurable  efficiencies  for  the 
district:  and 

(3)  The  districts  financial  obligations 
to  the  United  States  are  not  delinquent. 

(i)  Application  of  Category  1  status 
The  specific  for.Tis  thresholds,  up  to  the 
levels  allowed  in  §426.17(g)(l)(i).  will 
be  specified  within  the  partnership 
agreement  made  between  the  district 
and  Reclamation.  The  agreement  will 
include  a  provision  for  periodic  review 
of  the  achievements  of  the  district  under 
the  partnership.  The  regional  director 
may  withdraw  the  Category  1  status  at 
any  time  if  the  district  fails  to 
accomplish  the  specific  actions  stated 
within  the  partnership  agreement. 

(j)  Submissions  by  landholdtrs 
holding  land  in  both  a  Category  J 
district  and  a  Category  2  district.  If  a 
landholder's  entire  landholding. 
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westwide.  is  not  located  in  Category  1 
districts,  then  the  landholder  must 
submit  forms  under  the  Category  2 
certiflcation  or  reporting  requirements 
in  all  districts. 

(k)  Notification  requirements  for 
landholders  whose  ownership  or  leasing 
arrangements  change  after  submitting 
forms.  If  a  landholder's  ownership  or 
leasing  arrangements  change  in  any 
way: 

(1)  During  the  irrigation  season,  the 
landholder  must: 

(i)  Notify  the  district  office,  either 
verbally  or  in  writing  within  15 
calendar  days  of  the  change:  and 

(ii)  Submit  new  forms  to  all  districts 
in  which  the  landholder  holds 
nonexempt  land,  within  30  calendar 
days  of  the  change. 

(2)  Outside  of  the  irrigation  season, 
then,  the  landholder  must  submit  new 
certification  or  reporting  forms  to  all 
districts  in  which  nonexempt  land  is 
held  prior  to  any  irrigation  water 
delivery  following  such  changes. 

(1)  Notification  requirements  for 
landholders  whose  ownership  or  leasing 
arrangements  have  not  changed.  If  a 
landholder's  ownership  or  leasing 
arrangements  have  not  changed  since 
last  submitting  a  standard  certification 
or  reporting  form,  the  landholder  can 
satisfy  the  annual  certification  or 
reporting  requirements  by  submitting  a 
verification  form  instead  of  the  standard 
form.  On  that  form  the  landholder  must 
verify  that  the  information  contained  on 
the  last  submitted  standard  certification 
or  reporting  form  remains  accurate  and 
complete. 

(m)  i4cfjons  that  Reclamation  takes  if 
required  submission(s)  are  not  made. 

(1)  If  a  landholder  does  not  submit 
required  certification  or  reporting 
form(s).  then: 

(i)  The  landholder  is  not  eligible  to 
receive  and  must  not  accept  delivery  of 
irrigation  water  in  any  water  year  prior 
to  submission  of  the  required 
certification  or  reporting  form(s)  for  that 
water  year;  and 

(ii)  Eligibility  will  be  regained  only 
after  ail  required  certification  or 
reporting  forms  are  submitted  to  the 
district. 

(2)  If  one  or  more  part  owners  of  a 
legal  entity  do  not  submit  certification 
or  reporting  forms  as  required: 

(i)  The  entire  entity  will  be  ineligible 
to  receive  irrigation  water  until  such 
forms  are  submitted;  or 

(ii)  If  the  documents  forming  the 
entity  provide  for  the  part  owners" 
interest  to  be  separable  and  alienable, 
then  only  that  portion  of  the  land 
attributable  to  the  noncomplying  part 
owners  will  be  ineligible  to  receive 
irrigation  water. 


(n)  Actions  taken  by  Reclamation  if  a 
landholder  makes  false  statements  on 
the  appropriate  certification  or  reporting 
forms.  If  a  landholder  makes  a  felse 
statement  on  the  appropriate 
certification  or  reporting  form(s) 
Reclamation  can  prosecute  the 
landholder  pursuant  to  the  following 
statement  which  is  included  in  all 
certification  and  reporting  forms: 

Under  the  provisions  of  18  U.S.C  1001,  it 
is  a  crime  punishable  by  5  years 
imprisonment  or  a  fine  of  up  to  Si 0.000.  or 
both,  for  any  person  knowingly  and  willfully 
to  submit  or  cause  to  be  submitted  to  any 
agency  of  the  United  States  any  false  or 
firaudulent  stateraent(s)  as  to  any  matter 
within  the  agency's  )urisdiction.  False 
statements  by  the  landowner  or  lessee  will 
also  result  in  loss  of  eligibility.  Eligibility  can 
only  be  regained  upon  the  approval  of  the 
Commissioner. 

(o)  Information  requirements  and 
Office  of  Management  and  Budget 
approval.  The  information  collection 
requirements  contained  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq.  and  assigned 
clearance  Noa.  1006-0005  and  1006- 
0006.  The  Information  is  being  collected 
to  comply  with  sections  206,  224(c)  and 
228  of  the  RRA.  These  sections  require 
that,  as  a  condition  to  the  receipt  of 
irrigation  water  each  landholder  in  a 
district  which  is  subject  to  the  acreage 
limitation  provisions  of  Federal 
reclamation  law,  as  amended  and 
supplemented  by  the  RRA,  will  furnish 
to  his  or  her  district  annually  a 
certificate/report  which  indicates  that 
he  or  she  is  in  compliance  with  the 
provisions  of  Federal  reclamation  law. 
The  information  collected  on  each 
landholding  will  be  summarized  by  the 
district  and  submitted  to  Reclamation  in 
a  form  prescribed  by  Reclamation. 
Completion  of  these  forms  is  required  to 
obtain  the  benefit  of  irrigation  water. 

(p)  Protection  of  forms  pursuant  to  the 
Privacy  Act  of  1974.  The  Privacy  Act  of 
1974  (5  U.S.C.  552)  protects  the 
information  submitted  in  accordance 
with  certification  and  reporting 
requirements.  As  a  condition  to 
execution  of  a  contract.  Reclamation 
requires  the  inclusion  of  a  standard 
contract  article  which  provides  for 
district  compliance  with  the  Privacy  Act 
of  1974  and  43  CFR  Part  2,  Subpart  D, 
in  maintaining  the  landholder 
certification  and  reporting  forms. 

§426.18    District  reaponsibilities. 

A  district  that  delivers  irrigation 
water  to  nonexempt  land  under  a 
contract  with  the  United  States  must: 


(a)  Provide  information  to  landholders 
concerning  the  requirements  of  Federal 
reclamation  law  and  these  regulations; 

(b)  Provide  Reclamation,  as  required 
by  these  regulations  or  upon  request, 
and  in  a  form  suitable  to  Reclamation, 
records  and  information  as  Reclamation 
may  deem  reasonably  necessary  to 
implement  the  RRA  and  other 
provisions  of  Federal  reclamation  law; 

(c)  Be  responsible  for  payments  to 
Reclamation  of  all  appropriate  charges 
specified  in  these  regulations.  Districts 
must  collect  the  appropriate  charges 
from  each  landholder  based  on  the 
landholder's  status,  landholdings,  and 
entitlements,  and  must  not  average  the 
costs  over  the  entire  district,  unless  the 
charges  prove  uncollectible  from  the 
responsible  landholders; 

(d)  Distribute,  collect,  and  review 
landholder  certification  and  reporting 
forms; 

(e)  File  and  retain  landholder 
certification  and  reporting  forms. 
Districts  must  retain  superseded 
landholder  certification  and  reporting 
forms  for  6  years;  thereafter,  districts 
may  destroy  such  superseded  forms, 
except: 

(1)  Districts  must  keep  on  file  the  last 
fully  completed  standard  certification  or 
reporting  form,  in  addition  to  the 
current  verification  form;  or 

(2)  If  Reclamation  specifically 
requests  a  district  to  retain  superseded 
forms  beyond  6  years. 

(0  Comply  with  the  requirements  of 
the  Privacy  Act  of  1974,  with  respect  to 
landholder  certification  and  reporting 
forms; 

(g)  Annually  summarize  information 
provided  on  landholder  certification 
and  reporting  forms  on  separate 
summary  forms  provided  by 
Reclamation  and  submit  these  forms  to 
Reclamation  on  or  before  the  date 
established  by  the  appropriate  regional 
director; 

(h)  Withhold  deliveries  of  irrigation 
water  to  any  landholder  not  eligible  to 
receive  irrigation  water  under  the 
certification  or  reporting  requirements 
or  any  other  provision  of  Federal 
reclamation  law  and  these  regulations; 
and 

(i)  Return  to  Reclamation,  for  deposi 
as  a  general  credit  to  the  Reclamation 
fund,  all  revenues  received  from  the 
delivery  of  water  to  ineligible  land. 

1426.19    Assessment  of  administrative 
costs. 

(a)  Assessment  of  administratiw  costs 
for  delivery  of  water  to  ineligible  land. 
Reclamation  will  assess  a  district 
administrative  costs  as  described  i'' 
§  426.19(e)  if  the  district  delivers 
irrigation  water  to  land  that  was 
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ineligible  because  the  landholders  did 
not  submit  certification  or  reporting 
forms  prior  to  the  receipt  of  irrigation 
water  in  accordance  with  §  426.17;  or  to 
ineligible  excess  land  as  provided  in 
§426.11. 

(1)  Reclamation  will  apply  the 
assessment  on  a  yearly  basis  in  each 
district  for  each  landholder  that 
received  irrigation  water  in  violation  of 
§  426.17.  or  for  each  landholder  that 
received  irrigation  water  on  ineligible 
land  as  specified  above. 

(2)  In  applying  the  assessment  to  legal 
entities,  compliance  by  an  entity  will  be 
treated  independently  from  compliance 
by  its  part  owners  or  beneficiaries. 

(3)  The  assessment  in  §  426.19(a)  will 
be  applied  independently  of  the 
assessment  specified  in  §  426.19(b). 

(b)  Assessment  of  administrative  costs 
when  form  corrections  are  not  made. 
Reclamation  will  assess  a  district  for  the 
administrative  costs  described  in 

§  426.19(e).  unless  the  district  provides 
Reclamation  with  requested  reporting  or 
certification  form  corrections  within  60- 
calendar  days  of  the  date  of 
Reclamation's  written  request.  If 
Reclamation  receives  the  corrections 
within  60-calendar  days.  Reclamation 
will  consider  the  requirements  of 
§426. 17(b)  satisfied. 

(1)  Reclamation  will  apply  the 
assessment  on  a  yearly  basis  in  each 
district  for  each  landholder  that 
received  irrigation  water  and  for  whom 
the  district  does  not  provide  corrected 
forms  within  the  applicable  60-calendar 
day  time  period. 

(2)  In  applying  the  assessment  to  legal 
entities,  compliance  by  an  entity  will  be 
treated  independently  from  compliance 
by  its  part  owners  or  h>eneficiaries. 

(3)  The  assessment  in  §  426.19(b)  will 
be  applied  independently  of  the 
assessment  specified  in  §  426.19(a). 

(c)  Party  responsible  for  paying 
assessments.  Districts  are  responsible 
for  payment  of  Reclamation  assessments 
described  under  §  426.19(a)  and  (b). 

(d)  Disposition  of  assessments. 
Reclamation  will  deposit  to  the  general 
fund  of  the  United  States  Treasury,  as 
miscellaneous  receipts,  administrative 
costs  assessed  and  collected  under 

§  426.19(a)  and  (b). 

(e)  Amount  of  the  assessment.  The 
administrative  costs  assessment 
required  under  §  426.19(a)  and  (b)  is  set 
at  $260.  Reclamation  will  review  the 
associated  costs  at  least  once  every  5 
years,  and  will  adjust  the  assessment 
amount,  if  needed,  to  reflect  new  cost 
data.  Notice  of  the  revised  assessment 
for  administrative  costs  will  be 
published  in  the  Federal  Register  in 
December  of  the  year  the  data  are 
reviewed. 


§  426.20    lnt»rest  on  underpayments. 

(a)  Definition  of  underpayment.  For 
the  purposes  of  this  section 
underpayment  means  the  difference 
between  what  a  landholder  owed  under 
Federal  reclamation  law  and  what  that 
landholder  paid. 

(b)  Collection  of  interest  on 
underpayments.  If  a  landholder  has 
incurred  an  underpayment.  Reclamation 
will  collect  from  the  appropriate  district 
such  underpayment  with  interest. 
Interest  accrues  from  the  original 
payment  due  date  until  the  district  pays 
the  amount  due.  The  original  payment 
due  date  is  the  date  the  district  should 
have  paid  the  United  States  for  water 
delivered  to  the  landholder. 

(c)  Underpayment  interest  rate.  The 
Secretary  of  the  Treasury  determines  the 
interest  rate  charged  the  district  based 
on  the  weighted  average  yield  of  all 
interest-bearing  marketable  issues  sold 
by  the  Department  of  the  Treasur>' 
during  the  period  of  underpayment. 

§426.21    Public  participation. 

(a)  Notification  of  contract  actions. 
Except  for  proposed  contracts  having  a 
duration  of  1  year  or  less  for  the  sale  of 
surplus  water  or  interim  irrigation 
water.  Reclamation  will: 

(1)  Provide  notice  of  proposed 
irrigation  or  amendatory-  irrigation 
contract  actions  60-calendar  days  prior 
to  contract  execution  by  publishing 
announcements  in  general  circulation 
newspapers  in  the  affected  area; 

(2)  Issue  announcements  in  the  form 
of  news  releases,  legal  notices,  official 
letters,  memoranda,  or  other  forms  of 
written  material;  and 

(3)  Directly  notify  individuals  and 
entities  who  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  Reclamation  regional  or 
local  office. 

(b)  Notification  if  parties  to  contract 
negotiations  modify  a  proposed 
contract.  In  the  event  that  modifications 
are  made  to  a  proposed  contract  the 
regional  director  must: 

(1)  Provide  copies  of  revised  proposed 
contracts  to  all  parties  who  requested 
copies  of  the  proposed  contract  in 
response  to  the  initial  notice;  and 

(2)  Determine  whether  or  not  to 
republish  the  notice  or  to  extend  the 
comment  period.  The  regional  director 
must  consider,  among  other  factors; 

(i)  The  significance  of  the  impact(s)  of 
the  modification  to  possible  affected 
parties;  and 

(ii)  The  interest  expressed  by  the 
public  over  the  course  of  contract 
negotiations. 

(c)  Information  that  Reclamation  will 
include  in  published  announcements. 


Each  published  announcement  will 
include,  as  appropriate: 

(1)  A  brief  description  of  the  proposed 
contract  terms  and  conditions  being 
negotiated; 

(2)  Date,  time,  and  place  of  meetings, 
workshops,  or  hearings; 

(3)  The  address  and  telephone 
number  to  which  inquiries  and 
comments  may  be  addressed  to 
Reclamation;  and 

(4)  The  period  of  time  during  which 
Reclamation  will  accept  comments. 

(d)  Public  availability  of  proposed 
contracts.  Anyone  can  get  copies  of  a 
proposed  contract  from  the  appropriate 
regional  director  or  his  or  her 
designated  public  contact  when  the 
proposed  contracts  become  available  for 
review  and  comment,  as  specified  in  the 
published  announcement. 

(e)  Opportunities  for  public 
participation. 

(1)  Reclamation  can  provide,  as 
appropriate:  Meetings,  workshops,  or 
hearings  to  provide  local  information. 
Advance  notice  of  meetings,  workshops, 
or  hearings  will  be  provided  to  those 
parties  who  make  timely  written  request 
for  such  notice.  Request  for  notice  of 
meetings,  workshops,  or  hearings 
should  be  sent  to  the  appropriate 
Reclamation  regional  or  local  office. 

(2)  Reclamation  or  the  district  can 
invite  the  public  to  observe  any  contract 
proceedings. 

(3)  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  with  National 
Environmental  Policy  Act  compliance, 
if  Reclamation  determines  that  the 
contract  action  may  or  will  have 

"significant"  environmental  effects. 

(0  Individuals  authorized  to  negotiate 
the  terms  of  contract  proposals.  Only 
persons  authorized  to  act  on  behalf  of 
the  district  may  negotiate  the  terras  and 
conditions  of  a  specific  contract 
proposal. 

(g)  Agency  use  of  comments 
submitted  during  the  period  provided 
for  comment  or  made  at  hearings. 

(1)  Reclamation  will  review  and 
summarize  for  use  by  the  contract 
approving  authority  testimony 
presented  at  any  public  hearing  or  any 
wTitter^comments  submitted  to  the 
appropriate  Reclamation  officials  at 
locations  and  within  the  comment 
period,  as  specified  in  the  advance 
published  announcement. 

(2)  Reclamation  will  make  available  to 
the  public  all  written  correspondence 
regarding  proposed  contracts  under  the 
terms  and  procedures  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  as 
amended. 
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§  42S.22     Recovery  of  operation  and 
maintenance  (0AM)  costs. 

(a)  General.  All  new,  amended,  and 
renewed  contracts  shall  provide  for 
payment  of  O&M  costs  as  specified  in 
this  section. 

(b)  Amount  of  O&M  costs  a  district 
must  pay  if  it  executes  a  new  or  renewed 
contract.  If  a  district  executes  a  new  or 
renewed  contract  after  October  12.  1982, 
then  that  district  must  pay  all  of  the 
O&M  costs  that  Reclamation  allocates  to 
irrigation. 

(c)  Amount  ofOS-M  costs  a  district 
must  pay  if  it  amends  its  contract  to 
conform  to  the  discretionary  provisions. 
If  a  district  has  a  contract  executed  prior 
to  October  12.  1982.  and  the  district 
amends  the  contract  after  October  12. 
1982.  as  provided  for  in  §  426.3(a)(2)  to 
conform  to  the  discretionary  provisions, 
then  the  following  must  be  complied 
with: 

(1)  The  district  must  pay  all  of  the 
O&M  costs  that  Reclamation  allocates  to 
irrigation; 

(2)  If  in  the  year  the  amendment  is 
executed,  the  district's  contract  rate  was 
more  than  the  O&M  costs  allocated  to 
the  district  in  that  year  then  that 
positive  difference  at  the  time  of  the 
contract  amendment  must  continue  to 
be  factored  into  the  contract  rate  and 
annually  paid  to  the  United  States.  This 
would  be  in  addition  to  any  adjusted 
O&M  cost  that  results  from  paragraph 
(c)(1)  of  this  section.  The  positive 
difference  would  be  factored  into  the 
contract  rate  for  the  remainder  of  the 
term  of  the  contract:  and 

(3)  The  district  will  not  be  required  to 
pay  an  increased  amount  toward  the 
construction  costs  of  a  project  as  a 
condition  of  the  district's  agreeing  to  a 
contract  amendment  pursuant  to 
paragraph  (c)  of  this  section. 

(d)  Amount  of  O&M  cost  a  district 
must  pay  if  it  amends  its  contract  to 
provide  supplemental  or  additional 
benefits.  If  a  district  amends  its  contract 
after  October  12,  1982,  to  provide 
supplemental  or  additional  benefits,  as 
provided  for  in  §  426.3(a)(3).  then  each 
year  the  district  must  pay: 

(1)  All  of  the  O&M  costs  that 
Reclamation  allocates  to  irrigation; 

(2)  If  in  the  year  the  amendment  is 
executed,  the  district's  contract  rate  was 
more  than  the  O&M  costs  allocated  to 
the  district  in  that  year  then  that 
positive  difference  at  the  time  of  the 
contract  amendment  must  continue  to 
be  factored  into  the  contract  rate  and 
annually  paid  to  the  United  States.  This 
would  be  in  addition  to  any  adjusted 
O&M  cost  that  results  from  paragraph 
(d)(1)  of  this  section.  The  positive 
difference  would  be  factored  into  the 


contract  rate  for  the  remainder  of  the 
term  of  the  contract;  and 

(3)  Any  increases  in  the  amount  paid 
annually  toward  the  construction  costs 
of  a  project  that  the  United  States 
requires  the  district  to  pay  as  a 
condition  of  agreeing  to  provide  the 
district  with  supplemental  and 
additional  benefrts. 

(e)  Amount  of  O&M  a  district  pays 
under  an  existing  contract.  For  a  district 
whose  existing  contract  was  executed 
prior  to  October  12,  1982,  the  district 
must  pay  all  of  the  O&M  costs  allocated 
by  Reclamation  to  irrigation  unless 
specifically  provided  to  the  contrary  by 
the  terms  of  the  contract. 

(f)  Amount  of  O&M  that  Reclamation 
charges  an  irrevocable  elector. 

(1)  Regardless  of  any  terms  to  the 
contrary  within  an  existing  contract 
with  a  district,  a  laiidholder  who  makes 
an  irrevocable  election,  as  provided  for 
in  §  426.3(f)  must  pay.  annually,  his  or 
her  proportionate  share  of  all  O&M  costs 
allocated  by  Reclamation  to  irrigation. 
The  irrevocable  elector's  proportionate 
share  is  based  upon  the  ratio  of: 

(i)  The  amount  pf  land  in  the  district 
held  by  the  irrevocable  elector  that 
received  irrigation  water  to  the  total 
amount  of  land  in  the  district  that 
received  irrigation  water;  or 

(ii)  The  amount  of  irrigation  water  in 
the  district  received  by  the  irrevocable 
elector  to  the  total  amount  of  irrigation 
water  that  the  district  delivered. 

(2)  The  district  or  districts  in  which 
the  irrevocable  elector's  landholding  is 
located  must  collect  from  the 
irrevocable  elector  an  amount  equal  to 
the  irrevocable  elector's  proportionate 
share  of  all  O&M  costs  allocated  by 
Reclamation  to  irrigation  and  meet  the 
following  requirements: 

(i)  If  in  the  year  the  amendment  is 
executed,  the  district's  contract  rate  was 
more  than  the  O&M  costs  allocated  to 
the  district  in  that  year,  then  that 
positive  difTerence  at  the  time  of  the 
contract  amendment  must  continue  to 
be  factored  into  the  contract  rate  and 
annually  paid  to  the  United  States.  This 
would  be  in  addition  to  any  adjusted 
O&M  cost  that  results  from  paragraph 
(f)(1)  of  this  section.  The  positive 
difference  would  be  factored  into  the 
contract  rate  for  the  remainder  of  the 
term  of  the  contract;  and 

(ii)  Such  collections  must  be 
forwarded  to  the  Uni'ed  States. 

(g)  Amount  of  O&M  that  Reclamation 
charges  if  a  landholder  is  subject  to  full- 
cost  pricing.  In  those  districts  subject  to 
prior  law  if  a  landholder  is  subject  to 
full-cost  pricing  the  district  must  ensure 
that  all  O&M  costs  are  included  in  any 
full-cost  assessment,  regardless  of 
whether  the  landholder  is  subject  to  the 


discretionary  provisions.  The  revenues 
from  such  full-cost  assessments  must  be 
collected  and  submitted  to  the  United 
States. 

S  426.23    Agency  decisions  and  appeals, 
(a)  Initial  agency  decisions. 

(1)  Decisionmaker  for  initial  agency 
decisions: 

(i)  The  appropriate  regional  director 
makes  any  initial  agency  decision  that 
these  regulations  require  or  authorize;  or 

(ii)  If  tne  initial  agency  decision  is 
likely  to  involve  districts,  or 
landholders  with  landholdings  located 
in  more  than  one  region,  the 
Commissioner  designates  one  regional 
director  to  make  that  decision. 

(2)  Notice  to  affected  parties.  A 
regional  director  will  notify  parties,  that 
are  potentially  affected  by  his  or  her 
initial  decision,  in  writing. 

(3)  Effective  date  for  initial  agency 
decisions.  A  regional  director's  initial 
decision  takes  effect  immediately, 
unless  the  regional  director  otherwise 
si>ecifies.  or  the  decision  involves  the 
termination  of  water  deliveries.  A 
decision  to  terminate  water  delivery  can 
take  effect  no  sooner  than  10  calendar 
days  after  the  regional  director  makes 
his  or  her  initial  decision. 

(b)  Reconsideration  of  initial  agency 
decision. 

(1)  Requests  for  reconsideration.  Any 
district  or  landholder  whose  rights  and 
interests  are  directly  affected  by  a 
regional  director's  initial  decision  can 
submit  a  written  request  for 
reconsideration  of  the  regional  director's 
decision.  The  regional  director  must 
receive  requests  for  reconsideration  of 
an  initial  decision  frt)m  districts  and 
landholders,  who: 

(i)  Received  notification  of  a  regional 
director's  decision  by  mail,  within  30 
calendar  days  from  the  date  of  the  initial 
decision;  or 

(ii)  Did  not  receive  notification  of  the 
initial  decision  by  mail,  within  90 
calendar  days  from  the  date  of  the  initial 
decision. 

(2)  Requests  for  stay  of  the  initial 
agency  decision  pending 
reconsideration. 

(i)  The  regional  director  wifl  stay  his 
or  her  initial  decision  if  the  requesting 
party: 

(A)  Submits  a  request  for  stay  in 
writing  to  the  regional  director,  with,  or 
in  advance  of,  the  request  for 
reconsideration,  and  states  the  grounds 
upon  which  the  party  requests  the  stay: 
and 

(B)  Demonstrates  that  the  harm  which 
a  district  or  landholder  would  suffer  if 
the  regional  director  does  not  grant  the 
Stay  outweighs  the  interest  of  the  United 
States  in  having  the  initial  decision  take 
effect  pending  reconsideration. 


(ii)  The  initial  decision  will  be 
automatically  stayed  pending  the 
regional  director's  review  of  the  initial 
agency  decision,  unless  the  regional 
director: 

(A)  Acts  upon  the  request  for  a  stay 
within  15  calendar  days  of  the  request; 
and 

(B)  Informs,  by  certified  mail,  the 
requesting  party  or  parties  of  his  or  her 
decision  within  1  business  day  after  he 
or  she  rules  on  the  request  for  a  stay. 

(iii)  A  regional  director's  decision  on 
a  request  for  a  stay  is  not  appealable. 

(c)  Reclamation's  final  action. 
[1]  If  no  party  requested  a 

reconsideration  of  the  initial  decision.  If 
the  regional  director  does  not  receive  a 
request  for  reconsideration  within  the 
time  frames  specified  in  §  426.23(b)(1). 
the  initial  decision  becomes 
Reclamation's  final  action  on  the  91st 
day  after  the  date  of  the  initial  decision. 

(2)  //  a  party  requested 
reconsideration  of  the  initial  decision.  If 
the  regional  director  receives  a  timely 
request  for  reconsideration,  the  regional 
director  will  make  a  ruling  on  a  request 
for  reconsideration  of  an  initial  agency 
decision  within  30  calendar  days  of 
receipt  of  the  request,  and  will  inform 
the  requesting  parties  of  his  or  her 
ruling  by  certified  mail.  This  ruling  wall 
constitute  Reclamation's  final  action. 

(i)  The  date  of  Reclamation's  final 
action  v«ll  be  the  date  of  mailing  the 
regional  director's  ruling  to  the 
requesting  party  or  parties. 

(ii)  The  regional  director  will 
establish  the  effective  date  of 
Reclamation's  final  action. 

(d)  Appeal  of  Reclamation 's  final 
actions. 

(1)  Reclamation's  final  actions  that 
cannot  be  appealed.  An  initial  agency 
decision  that  becomes  Reclamation's 
final  action  as  a  result  of  a  failure  by  an 
affected  party  to  request  reconsideration 
as  provided  in  §  426.23(b)(1)  cannot  be 
further  appealed. 

(2)  Reclamation's  final  actions  that 
can  be  appealed.  A  party  that  timely 
requested  reconsideration  of  the 
agency's  initial  decision  may  appeal 
Reclamation's  final  action  to  the 
Secretary  of  the  Interior  by  writing  to 
the  Director.  Office  of  Hearings  and 
Appeals  (OHA),  U.S.  Department  of  the 
Interior.  For  an  appeal  to  be  timely. 
OHA  must  receive  the  appeal  vdthin  30- 
calendar  days  from  the  date  of 
Reclamation's  final  action. 

(3)  Rules  that  govern  the  appeal 
process.  Except  for  the  authority  of 
regional  directors  to  grant  stays  of  their 
determinations  under  §  426.23(d)(4).  43 
CFR  part  4.  subpart  G,  and  other 
provisions  of  43  CFR  part  4,  where 
applicable,  govern  the  ap{>eal  process. 


(4)  Requests  for  stay  of  Reclamation 's 
final  action  pending  appeal.  An 
appellant  can  request  that  the  regional 
director  who  was  responsible  for 
Reclamation's  final  action  stay  that 
action  pending  an  appeal  as  specified  in 
§  426.23(d)(2).  The  procedures  and  time 
frames  set  forth  in  §  426.23(b)(2)  for 
requests  for  stays  of  initial  agency 
decisions  apply  to  requests  for  stays  of 
final  Reclamation  actions.  If  the  regional 
director  fails  to  act  on  the  appellant's 
stay  within  15  calendar  days  of  its 
receipt,  then  Reclamation's  final  action 
will  automatically  be  stayed  pending 
final  action  by  OHA.  A  regional 
director's  decision  on  a  request  for  a 
stay  caimot  be  appealed. 

(e)  Effective  date  of  an  appealed 
decision.  Reclamation  can  apply 
decisions  made  by  a  regional  director  or 
by  OHA  under  §426.23  (c)  and  (d)  as  of 
the  date  of  the  initial  agency  decision. 
If,  during  the  appeal  process,  irrigation 
water  has  been  delivered  to  land 
subsequently  found  to  be  ineligible,  for 
other  than  RLRA  forms  submittal 
violations,  the  compensation  rate  may 
be  applied  to  such  deliveries 
retroactively. 

(f)  Accrual  of  interest  on 
underpayments  during  reconsideration 
or  appeal.  Interest  on  any 
underpayments,  as  provided  in  §  426.20, 
continues  to  accrue  during  the 
reconsideration  of  an  initial  agency 
decision  or  an  appeal  of  Reclamation's 
final  action  or  judicial  review  of  final 
agency  action.  Underpayment  interest 
accrual  will  continue  even  during  a  stay 
under  §426.23  (b)(2)  or  (d)(4). 

(g)  Status  of  appeals  made  prior  to  the 
effective  date  of  these  regulations.  (1) 
Appeals  to  the  Commissioner  of  a 
regional  director's  determination  which 
were  decided  by  the  Commissioner  or 
his  or  her  delegate  prior  to  the  effective 
date  of  these  regulations  are  hereby 
validated. 

(2)  Appeals  to  the  Conunissioner  of 
determinations  made  by  a  regional 
director  and  appeals  to  OHA,  which  are 
pending  on  appeal  as  of  the  effective 
date  of  these  regulations  will  be 
processed  and  decided  in  accordance 
with  the  regulations  in  effect 
immediately  prior  to  the  effective  date 
of  these  regulations. 

(h)  Addresses.  All  requests  for 
reconsideration,  stays,  appeals,  or  other 
communications  to  the  United  States 
under  this  section  must  be  addressed  as 
follows: 

(1)  Regional  directors,  at  their  current 
mailing  addresses,  which  may  be 
obtained  by  writing  or  calling  the  Office 
of  the  Commissioner,  Bureau  of 
Reclamation,  1849  C  SU«et  NW.,  MS- 
7060-MIB,  Washington,  DC  20240, 


telephone  (202)  208-4157;  or  by  writing 
or  calling  the  Program  Analysis  Office, 
Bureau  of  Reclamation,  P.O.  Box  25007, 
Denver,  CO  80225,  telephone  (303)  236- 
3292. 

(2)  Director,  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Room  1103, 
Ballston  Tower  No.  3,  Arlington,  VA 
22203. 

§  426.24    Reclamation  audits. 

Reclamation  has  the  authority  to 
conduct  reviews  of  a  district's 
administration  and  enforcement  of  and 
landholder  compliance  with  Federal 
reclamation  law  and  these  regulations. 
These  reviews  may  include,  but  are  not 
limited  to: 

(a)  Water  district  reviews; 

(b)  In-depth  reviews;  and 

(c)  Audits. 

§426.25    Severability. 

If  any  provision  of  these  regulations 
or  the  application  of  these  rules  to  any 
person  or  circumstance  is  held  invalid, 
then  the  sections  of  these  rules  or  their 
applications  which  are  not  held  invalid 
will  not  be  affected. 

Fart  427  is  added  as  follows: 

PART  427— WATER  CONSERVATION 
RULES  AND  REGULATIONS 

Sec. 

427.1  Purpose. 

427.2  Conservation  Plan  Requirements. 

427.3  Incentives. 

427.4  Technical  Guidelines  and  Criteria. 

Authority:  5  U.S.C.  301:  5  U.S.C.  553;  16 
U.S.C.  590y  et  seq.:  31  U.S.C.  9701:  and  32 
Stat.  388  and  all  acts  amendatory  thereof  or 
supplementary  thereto  including,  but  not 
limited  to,  43  U.S.C.  390b,  43  U.S.C.  390jj, 
390WW,  43  U.S.C.  422a  et  seq.,  and  43  U.S.C. 
440. 

§  427.1     Purpose. 

These  rules  and  regulations  prescribe 
the  requirements  for  preparation  and 
submittal  of  water  conservation  plans 
prepared  by  water  districts  and  other 
entities  that  contract  with  the  United 
States  for  a  supply  or  storage  of  water 
under  Federal  reclamation  law,  the 
Small  Reclamation  Projects  Act,  the 
Water  Conservation  and  Utilization  Act, 
or  the  Warren  Act. 

§  427.2    Conservation  Plan  Requirements. 

(a)  Submission  requirements.  All 
water  districts  and  other  entities  that 
contract  with  the  United  States  for  a 
supply  or  storage  of  water  under  Feder".l 
reclamation  law,  the  Small  Reclamation 
Projects  Act,  the  Water  Conservation 
and  Utilization  Act,  or  the  Warren  Act 
must  submit  water  conservation  plans 
for  approval  by  the  appropriate  Regional 
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director  at  least  once  every  5  years, 
except: 

(1)  Districts  that  receive  only 
irrigation  water  and  deliver  the  water  to 
less  than  2000  acres  of  land, 

(2)  Districts  that  receive  only 
municipal  and  industrial  water  and 
dehver  the  water  to  fewer  than  3,300 
people, 

(3)  Districts  that  receive  any 
combination  of  irrigation  water, 
municipal  and  industrial  water,  or  water 
for  other  uses  and  receive  an  average 
annual  water  supply  of  less  than  2,000 
acre- feet  from  all  Federal  reclamation 
projects  combined, 

(4)  Districts  whoto  only  contract  is  a 
temporary  contract  of  1  year  or  less, 

(5)  The  Central  Utah  Water 
Conservancy  District,  Utah,  and  each 
petitioner  of  Central  Utah  Project  water, 
which  must  comply  only  with  the 
requirements  of  section  207  of  the 
Central  Utah  Project  Completion  Act 
(Titles  II  through  III  of  Pub.  L.  102-575, 
106  Stat.  4605.  4616),  provided  the 
district  and  petitioners  have  met  the 
requirements  of  section  207  of  the  Act. 
If  the  district  or  a  petitioner  of  Central 
Utah  Project  water  also  receives  water 
from  any  other  Federal  reclamation 
project,  that  entity  is  subject  to  the 
requirements  of  §  427.2  with  respect  to 
the  non-Central  Utah  Project  water, 

(6)  Districts  receiving  water  from  the 
Central  Valley  Project,  California,  so 
long  as  criteria  for  evaluating  water 
conservation  plans  have  been 
developed,  pubhshed,  and  are  in  eff^ect 
under  section  3405(e)  of  the  Central 
Valley  Project  Improvement  Act  (Title 
XXXIV  of  Pub.  L.  102-575, 106  Stat. 
4706,  4713),  or 

(7)  Districts  that  have  met  the 
requirements  of  these  regulations  by 
meeting  the  alternative  standards  or 
performance  requirements  of  a  State  or 
Federal  water  conservation  program  as 
approved  and  notified  in  writing  by  the 
regional  director. 

(b)  Required  Elements  of  a  Water 
Conservation  Plan.  A  water 
conservation  plan  must  set  forth  definite 
goals  for  improvements  in  the 
management  and  efficient  use  of  water. 
The  plan  must  also  identify  those 
actions  that  are  necessary  and 


appropriate  for  achieving  the  plan's 
stated  goals.  The  plan  must  establish  a 
reasonable  time  schedule  for 
implementing  the  identified  actions  and 
for  meeting  the  plan's  goals.  The  plan 
must  also  establish  appropriate  criteria 
for  measuring  progress  toward  meeting 
the  plan's  goals  and  include  an 
assessment  of  progress  achieved  to  date. 
At  a  minimum  the  plan  must  include 
the  following  actions: 

(1)  A  water  measurement  and 
accounting  system  designed  to  measure 
and  account  for  all  water  conveyed 
through  the  district's  distribution 
system  to  water  users.  The  system  must 
include  metering  or  measuring  devices 
at  each  agricultural  water  delivery 
turnout  and  each  municipal  and 
industrial  water  delivery  service 
connection; 

(2)  A  water  pricing  structure  for 
district  water  users  designed  to 
encourage  increased  efficiency  of  water 
use; 

(3)  An  information/education  program 
for  water  users  designed  to  promote 
increased  efficiency  of  water  use;  and 

(4)  Designation  of  a  district  water 
conservation  coordinator. 

§427.3    Incentives. 

(a)  Reclamation  will  provide  technical 
and  financial  assistance  to  districts  and 
entities  developing  and  implementing 
water  conservation  plans,  as  funding 
and  staff  availability  permits. 
Reclamation  will  also  establish 
voluntary  partnerships  with  districts 
and  entities  in  a  collaborative  effort  to 
improve  the  management  of  water  and 
associated  resources  in  the  Western 
United  States,  and  to  assist  districts  and 
entities  in  achieving  their  water 
conservation  goals.  However,  if 
Reclamation  does  not  provide  technical 
or  financial  assistance,  for  whatever 
reason,  the  district  is  not  relieved  of  its 
responsibility  for  the  development  and 
implementation  of  an  adequate  water 
conservation  plan. 

(b)  Reclamation  will  consider  a 
district's  progress  in  development  and 
implementation  of  water  conservation 
plans  when  prioritizing  the  allocation  of 
future  discretionary  Reclamation 
program  benefits.  Except  in  unusual 


circumstances,  future  discretionary 
benefits  will  be  unavailable  to  a  district 
or  entity  that  does  not  have  an  approved 
plan  or  is  not  adequately  implementing 
an  approved  plan.  These  discretionary 
benefits  may  include: 

(1)  Discretionary  funds  including,  but 
not  limited  to,  drought  relief  funds, 
drought  assistance,  loans  and/ or  grants 
under  various  statutory  authorities, 
construction  funding,  and  technical 
planning  assistance; 

(2)  Discretionary  programs  or  benefits 
including,  but  not  limited  to,  temporary 
supplies  of  water  under  43  U.S.C. 
390oo,  temporary  or  short-term 
contracts,  and  Warren  Act  contracts; 
and 

(3)  FaciUtating  water  transfers  to  or  by 
a  district,  accommodating  changes  in 
the  place  or  type  of  use  of  water,  or 
assisting  in  the  identification  of 
beneficiaries  that  may  be  willing  to  fund 
conservation  activities. 

§427.4    Technical  Guidelines  and  Crtterta. 

(a)  Reclamation  has  developed 
Technical  Guidelines  and  Criteria  for 
Water  Conservation  Plans  (Guidelines 
and  Criteria).  These  Guidelines  and 
Criteria  describe  the  standards  and 
process  which  Reclamation  will  use  to 
evaluate  district  water  conservation 
plans,  describe  the  schedule  and 
process  for  submitting  plans,  provide 
information  on  environmental 
compliance,  suggest  specific  plan 
elements,  and  identify  water 
conservation  measures  for  evaluation 
and  inclusion  in  district  water 
conservation  plans. 

(b)  The  Guidelines  and  Criteria  may 
be  obtained  from  any  Bureau  of 
Reclamation  regional  office.  The 
addresses  of  the  regional  offices  may  be 
obtained  by  writing  or  calling  the  Office 
of  the  Commissioner.  Bureau  of 
Reclamation,  1849  C  Street  N.W.,  MS- 
7060-MIB,  Washington,  D.C.  20240, 
telephone  (202)  208-4157;  or  by  writing 
or  calling  the  Program  Analysis  Office, 
Bureau  of  Reclamation,  P.O.  Box  25007, 
Denver,  CO  80225,  telephone  (303)  236- 
3292. 

[PR  Doc.  95-7524  Filed  3-31-95;  8:45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 
[Docket  No.  93N-0334] 

Protecting  the  Identities  of  Reporters 
of  Adverse  Events  and  Patients; 
Preemption  of  Disclosure  Rules 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  its 
public  information  regulations  to  help 
ensure  that  the  identities  of  those  who 
report  adverse  events  associated  with 
human  drugs,  biologies,  and  medical 
devices,  and  the  identities  of  patients 
are  held  in  confidence  and  not  disclosed 
by  FDA  or  by  manufacturers  that 
possess  these  reports.  This  flnal  rule 
preempts  the  establishment  or 
continuation  in  effect  of  any  State  or 
local  law,  rule,  regulation,  or  other 
requirement  that  requires  or  permits 
disclosure  of  such  identities.  This  action 
is  being  taken  to  maintain  the  agency's 
ability  to  collect  information  about 
safety  risks  of  FDA-regulated  products 
and  is  vital  to  the  protection  of  the 
public  health. 

DATES:  This  final  rule  will  become 
effective  on  July  3, 1995. 
fOn  FURTHER  INFORMATtON  CONTACT: 
Philip  L.  Chao.  Office  of  Policy  (HF-23}, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-443-2831. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  3, 1993 
(58  FR  31596).  FDA  announced  the 
availability  of  a  new  form  for  reporting 
adverse  events  and  product  problems 
associated  with  human  drug  products, 
biological  products,  medical  devices, 
and  other  FDA-regulated  products.  The 
new  form  was  part  of  MedWatch,  FDA's 
new  Medical  Products  Reporting 
Program,  which  is  intended  to  facilitate 
the  reporting  of  adverse  events  and 
product  problems  for  all  FDA-regulated 
products  by  the  entire  health  care 
commimity  (manufacturers,  distributors, 
user  facilities,  and  health  care 
professionals). 

The  MedWatch  program  features  two 
versions  of  the  form  for  reporting 
adverse  events  and  product  problems. 
One  version,  FDA  Form  3500A,  is  used 
by  manufacturers,  distributors,  and  user 
facihties  to  report  adverse  events  as 
required  under  Federal  statutes  or  FDA 


regulations.  The  other  version,  FDA 
Form  3500,  is  available  for  use  by  health 
professionals,  such  as  physicians, 
physician  assistants,  pharmacists,  and 
nurses,  for  voluntary  reporting. 

FDA  uses  adverse  event  reports  from 
health  professionals  and  industry  to 
identify  possible  problems  in  marketed 
products.  Based  on  the  reports,  the 
agency  evaluates  the  seriousness  of  the 
health  hazard,  takes  corrective  action  if 
necessary,  and  communicates  that 
action  to  the  health  professional 
community.  Corrective  action  can  be  in 
the  form  of  labeling  changes,  such  as  the 
addition  of  new  precautions,  l)oxed 
warnings  for  serious  hazards,  and 
product  recalls  or  withdrawals.  FDA 
may  also  elect  to  notify  health 
professionals,  industry,  and  others  of 
important  information  through  Medical 
Alerts,  Safety  Alerts  (for  medical 
devices),  the  FDA  Medical  Bulletin,  and 
"Dear  Doctor"  or  "Dear  Health 
Professional"  letters. 

The  success  of  the  MedWatch 
program  depends  in  large  part  on 
voluntary  reporting  of  adverse  events 
from  health  professionals,  either 
directly  to  the  agency  or  to  other  entities 
who  report  to  the  agency.  As  stated  in 
the  preamble  to  the  proposed  rule  of 
January  27,  1994  (59  FR  3944)  (the 
January  1994  proposal),  voluntary 
reporting  has  revealed  significant 
adverse  events  and  drug  interactions 
associated  with  products  that  could  not 
be  identified  during  preapproval  testing. 
For  example,  voluntary  reporting 
contributed  to  the  removal  of  the 
antibiotic  temafloxacin  (Omniflox)  from 
the  market  and  to  the  development  of 
warning  labeling  for  latex  products. 
Voluntary  reporting  also  led  to  research 
concerning  the  danger  of  concurrent  use 
of  the  antihistamine  terfenadine 
(Seldane)  when  taken  with  either  the 
antifungal  ketoconazole  or  the  antibiotic 
erythromycin. 

To  ensure  meaningful  reporting  under 
the  MedWatch  program,  the  agency 
proposed  to  enhance  safeguards  for 
protecting  the  identities  of  persons  who 
voluntarily  submit  adverse  event 
reports,  as  well  as  the  identities  of  the 
patients  experiencing  those  adverse 
events,  to  FDA  and  to  manufacturers  (59 
FR  3944  at  3946  to  3947).  The  January 
1994  proposal  would  also  protect  the 
voluntary  reporting  system  through  a 
regulation  that  preempts  the 
establishment  or  continuation  in  effect 
of  any  State  or  local  law,  rule, 
regulation,  or  other  requirement  that 
requires  or  permits  disclosure  of  such 
identities. 

This  docimient  makes  final  the 
requirements  published  in  the  January 
1994  proposal. 


II.  Comments  on  the  Proposed  Rule 

FDA  received  31  comments  on  the 
January  1994  proposal.  In  general,  the 
comments  supported  the  proposed  rule, 
although  some  comments  suggested 
expanding  the  rule  to  include 
mandatory  adverse  event  reports,  and 
other  comments  sought  additional 
protection  from  disclosure. 

A.  General  Comments 

1.  Three  comments  suggested  that 
FDA  revise  the  rule  to  prevent  persons 
who  receive  adverse  event  reports  from 
disclosing  those  reports  to  other  parties. 
The  comments  noted  that  the  proposed 
rule  was  silent  on  such  disclosures. 

FDA  declines  to  accept  the  comments' 
suggestion.  The  agency  notes  that,  under 
the  rule,  persons  receiving  adverse 
event  reports  would  be  those  who  have 
obtained  consent  to  disclosure  under 
§  20.63(f)(l)(i)  (21  CFR  20;«3(f)(l)(i)),  are 
engaged  in  medical  malpractice 
litigation  involving  the  voluntary 
reporter  (§  20.63(f)(l)(ii)),  or  have 
requested  disclosure  under 
§  20.63(f)(l)(iii).  Consequently,  a  person 
receiving  the  adverse  event  report  under 
this  rule  would  either  have  obtained 
consent  for  the  disclosure  from  both  the 
voluntary  reporter  and  subject,  or,  in  the 
case  of  medical  malpractice  litigation, 
already  would  have  disclosed,  through 
court  documents,  information 
surrounding  the  adverse  event. 

FDA  has  amended  the  rule,  however, 
to  state  that  voluntary  reports  that  are 
made  availaole  to  the  subject  of  an 
adverse  event  under  §  20.63(f)(l)(iii) 
will  not  include  the  names  of  any  other 
individuals,  including  that  of  the 
voluntary  reporter.  This  change 
provides  further  protection  against 
disclosure  in  the  small  number  of 
circumstances  where  the  voluntary 
reporter  is  not  a  physician  or  health  care 
professional  known  to  the  patient.  FDA 
believes  this  clarification  will  encourage 
adverse  event  reporting  and  does  not 
deny  critical  information  to  the  subject 
of  the  report  because  the  subject  will 
ordinarily  know  the  name  of  the 
physician  who  has  performed  the 
procedure  or  prescribed  medication. 

2.  One  comment  would  revise  the  rule 
by  adding  a  new  paragraph  to  declare 
that  the  production  of  adverse  event 
reports  containing  identifying 
information,  during  the  discovery  phase 
in  litigation,  does  not  constitute 
"disclosure"  under  the  rule  if  all  parties 
to  the  litigation  agree  that  the  party 
receiving  the  adverse  event  report  will 
not  record  the  identifying  information, 
will  not  attempt  to  contact  the  persons 
identified  in  the  report,  and  will  remove 
identifying  information  from  any 


adverse  event  report  that  the  party 
copies. 

FDA  declines  to  amend  the  rule  as 
suggested  by  the  comment.  The 
mechanism  described  by  the  comment 
would  be  inappropriate  due  to  wide 
variations  among  state  court  procedures, 
and  the  resulting  inconsistencies  in 
applying  such  a  mechanism  would 
discourage,  rather  than  encourage, 
health  care  professionals  from  reporting 
adverse  events.  The  intent  of  the  rule  is 
to  ensure  that  individuals  who  are  not 
the  reporters  or  other  persons  identified 
in  the  reports  do  not  have  access  in  any 
way  to  the  identifying  information, 
except  in  specifically  described 
circumstances.  Allowing  such 
individuals  to  view  the  identifying 
information  in  the  context  of  discovery 
would  not  achieve  this  purpose  and 
would  discourage  voluntary  reporting. 

3.  One  comment  said  FDA  should 
seek  statutory  changes  to  prevent  the 
release  of  information  in  addition  to 
issuing  a  rule. 

The  agency  disagrees  that  statutory 
changes  are  necessary.  As  stated  in  the 
preamble  to  the  January  1994  proposal 
and  elsewhere  in  this  document.  FDA 
believes  it  has  sufficient  legal  authority 
to  preempt  State  and  local  laws,  rules, 
regulations,  and  other  requirements  that 
would  permit  or  require  the  disclosure 
of  the  identities  of  health  care 
professionals  who  voluntarily  report 
adverse  events  and  the  patients  or  other 
individuals  named  in  those  reports. 
Although  Congress  did  not  expressly 
preempt  State  law  in  this  area,  the 
agency  finds  Federal  preemption  to  be 
appropriate  because  such  State  or  local 
laws,  rules,  regulations,  or  other 
requirements  would  impede  FDA's 
ability  to  monitor  product  safety  after 
approval  to  ensure  that  human  drug 
products,  biologies,  and  medical  devices 
are  safe  and  effective  for  their  intended 
uses.  (See  59  FR  3944  at  3948  to  3949). 
Thus,  under  principles  of  preemption 
law,  congressional  intent  to  preempt 
State  law  can  be  inferred. 

4.  One  comment  focused  on  nuclear 
medicine  and  said  that  FDA  should  not 
disclose  adverse  event  reports  to  the 
Nuclear  Regulatory  Commission  (NRC) 
because  NRC  publishes  reports  of 
"misadventure,"  and  such  reports  often 
include  the  physician's  and  patient's 
names.  The  comment  said  that  FDA 
should  assume  sole  jurisdiction  over 
nuclear  medicine. 

FDA  declines  to  accept  the  comment. 
The  agency  notes  that  current 
regulations  (21  CFR  20.85)  already 
establish  conditions  on  disclosures  to 
other  Federal  government  departments 
and  agencies  and  that  "(ajny  disclosure 
*  •  *  shall  be  pursuant  to  a  written 


agreement  that  the  record  shall  not  be 
furtlier  disclosed  by  the  other 
department  or  agency  except  with  the 
written  permission  of  the  Food  and 
Drug  Administration."  As  for  assuming 
sole  jurisdiction  over  nuclear  medicine, 
the  issue  of  NRC  and  FDA  jurisdiction 
goes  beyond  the  scope  of  this 
rulemaking. 

5.  One  comment  asserted  that  the  rule 
would  actually  make  more  information 
available  to  the  public  because  it  would 
make  an  entire  adverse  event  report 
available.  The  comment  claimed  that 
such  disclosure  would  be  contrary  to 
the  goal  of  protecting  confidentiality 
and  recommended  that  FDA  instead 
expand  §20.111  (21  CFR  20.111), 
pertaining  to  data  and  information 
submitted  voluntarily  to  FDA,  to  protect 
adverse  event  reports  held  by 
manufacturers  from  disclosure  and  to 
preempt  State  and  local  laws  and 
regulations. 

FDA  believes  the  comment 
misinterprets  the  rule.  Section  20.111 
describes  the  types  of  data  and 
information  submitted  voluntarily  to 
FDA  that  are  available  for  public 
disclosure.  In  general,  under 
§  20.111(c)(3),  adverse  reaction  reports, 
product  experience  reports,  consumer 
complaints,  and  "other  similar  data  and 
information"  shall  be  disclosed  except 
for  certain  identifying  information.  The 
identifying  information  that  is  deleted 
from  the  record  varies,  depending  on 
whether  the  information  was  submitted 
by  a  consumer,  the  product's 
manufacturer,  or  a  third  party.  For 
example,  if  a  consumer  submitted  the 
record,  the  agency  would  not  disclose 
the  identity  of  the  consumer.  If  a 
manufacturer  submitted  the  record,  the 
agency  would  not  disclose  the  identity 
of  the  person  using  the  product  or  any 
third  party  involved  in  the  report  or  the 
manufacturer's  identity.  (See 
§  20.111(c)(3)(i)  through  (c)(3)(iii)). 

In  contrast,  §  20.63  establishes 
exemptions  from  disclosure 
requirements.  These  exemptions  are  to 
be  read  in  conjunction  with  any 
conditions  imposed  under  §20.111. 
Specifically,  §  20.63(f)  would  authorize 
the  agency  and  manufacturers 
possessing  adverse  event  reports  to 
withhold  the  names  of  voluntary 
reporters  and  other  persons  identified  in 
such  reports,  regardless  of  whether  a 
consumer,  manufacturer,  or  other  party 
submitted  a  voluntary  report. 

Furthermore,  §  20.63(f}  permits 
identities  to  be  disclosed  under  three 
limited  exceptions:  (1)  The  voluntary 
reporter  and  the  person  identified  in  the 
report  (or  the  person's  legal 
representative)  consent,  in  writing,  to 
disclosure;  (2)  a  court  orders  disclosure 


during  medical  malpractice  Utigation 
involving  the  voluntary  reporter  and  the 
person  experiencing  the  adverse  event; 
and  (3)  the  individual  who  is  the  subject 
of  the  report  requests  the  report.  These 
exceptions  are  reasonable  and  practical 
because  it  would  make  little  sense  to 
withhold  the  identities  of  the  parties 
named  in  an  adverse  event  report  if 
those  same  "parties  consent  to  disclosure 
or  are  engaged  in  litigation  or,  in  cases 
where  the  party  requesting  the  report 
was  the  subject  of  the  report,  must 
already  be  aware  that  he  or  she  is 
identified  in  a  report. 

Thus,  while  the  final  rule  arguably 
discloses  more  information  (in  the  form 
of  identifying  information)  than 
§20.111,  that  additional  information  is 
disclosed  to  persons  who  either 
submitted  the  voluntary  report,  have 
consented  to  disclosure,  or  know  that  a 
report  pertaining  lo  their  own  adverse 
experience  exists.  Furthermore,  while 
§  20.111  describes  data  and  information 
that  are  available  for  disclosure. 
§  20.63(f)  establishes  exemptions  to 
disclosure.  A  preemption  provision, 
which  essentially  establishes  another 
exception  to  disclosure,  would  be  more 
appropriate  in  §  20.63. 

6.  Tne  January  1994  proposal  referred 
to  voluntary  reporters  submitting 
adverse  event  reports.  Proposed 
§  20.63(f)  also  stated  that  it  did  not 
affect  disclosure  of  the  identities  of 
reporters  required  by  statute  or 
regulation  to  make  adverse  event  reports 
and  that  disclosure  of  identities  of  such 
reporters  would  be  "governed  by  the 
applicable  statutes  and  regulations." 
Seven  comments  asked  FDA  to  expand 
the  rule  to  include  mandatory  adverse 
event  reports  required  by  the  Safe 
Medical  Devices  Act  or  other  statutes. 
The  comments  said  that  persons  who 
are  required  to  submit  adverse  event 
reports  should  enjoy  the  same 
protection  offered  by  the  rule  to  those 
who  voluntarily  submit  reports.  One 
comment  even  claimed  that,  under  the 
rule,  voluntary  reports  enjoyed  greater 
protection  than  mandatory  reports,  and 
this  difference  could  deter  compliance 
with  mandatory  adverse  event  reporting 
requirements. 

"The  agency  does  not  beheve  it  can  or 
should  expand  the  rule  as  requested  by 
these  comments.  The  policy  and  final 
rule  are  intended  to  protect  voluntary 
reporting.  FDA  assumes  that  those 
subject  to  mandatory  reporting 
requirements  established  by  Congress  or 
by  Federal  regulation  comply  with  those 
requirements  and  will  continue  to  do  so. 
The  agency  also  notes  that  different 
standards  for  treatment  of  disclosure  of 
required  and  voluntary  information  is 
an  established  part  of  disclosure  law. 
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(See  Critical  Mass  Energy  Project  v. 
NRC.  644  F.Supp.  344  (D.D.C.  1986), 
vacated  and  remanded.  830  F.2d  278 
(D.C.  Cir.  1987).  summary  judgment 
granted.  731  F.Supp.  554  (D.D.C.  1990). 
rev'd  &  remanded.  931  F.2d  939  (D.C. 
Cir.  1991),  vacated  &  reh'g  en  banc 
granted.  942  F.2d  799  (DC.  Cir.  1991). 
vacated.  975  F.2d  871  (D.C.  Cir.  1992) 
(en  banc),  cert,  denied,  113  S.Ct.  1579 
(1993).) 

B.  Comments  on  Specific  Provisions  in 
the  Proposal 

7.  Proposed  §  20.63(0  would  prohibit 
disclosure  of  the  names  and  any 
identifying  information,  including  the 
reporter's  address  or  the  name  or 
address  of  the  reporter's  institution,  that 
would  lead  to  the  identification  of  the 
reporter  or  the  persons  named  in  a 
voluntary  adverse  event  report,  by  FDA 
or  by  a  manufacturer  possessing  such 
reports  in  response  to  any  request. 

Four  comments  would  amend 
§  20.63(f)  to  prohibit  adverse  event 
reports  from  being  admissible  into 
evidence  unless  the  facility,  individual, 
or  physician  who  made  the  report  knew 
that  the  report  contained  false 
information.  The  comments  said  such  a 
prohibition  would  be  consistent  with 
section  519(b)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360i(b)(3))  regarding  mandatory 
reports  from  device  user  facilities. 

The  agency  declines  to  accept  the 
comments'  suggestion.  In  general, 
§  20.63(f)  is  intended  to  protect  against 
the  disclosure  of  information  that  would 
identify  a  voluntary  reporter  or  a  person 
who  may  have  experienced  an  adverse 
event.  This  policy  is  designed  to 
encourage  voluntary  adverse  event 
reporting  by  health  care  professionals 
and  others.  The  agency's  policy 
regarding  disclosure  of  voluntarily 
submitted  adverse  event  reports  has 
been,  and  continues  to  be,  that  such 
reports  are  publicly  available  after 
deletion  of  identifying  information.  (See 
§  20.111(c):  see  also  39  FR  44602  at 
44628  to  44629,  December  24,  1974 
(leiecting  comments  seeking  to  limit 
dissemination  of  adverse  reaction 
reports  and  consiuner  complaints).)  This 
is  consistent  with  the  agency's 
obligations  under  the  Freedom  of 
Information  Act,  and  the  agency, 
therefore,  decUnes  to  revise  the  rule  to 
limit  disclosure  of  adverse  event 
reports. 

8.  Two  comments  would  expand 
§  20.63(f)  to  include  demands  and 
orders  to  disclose  adverse  event  reports. 
The  comments  explained  that  a  person 
seeking  an  adverse  event  report  could 
do  so  by  request  to  the  agency  or 
manufacturer  or,  in  other  contexts. 


demand  or  seek  a  judicial  order 
requiring  the  agency  or  manufacturer  to 
provide  the  reports. 

FDA  agrees  and  has  modi  Red  the  rule 
accordingly. 

9.  As  noted  earlier,  proposed 

§  20.63(f)  would  not  affect  disclosure  of 
the  identities  of  reporters  required  by 
statute  or  regulation  to  make  adverse 
event  reports  and  expressly  stated  that 
disclosure  of  the  identities  of  such 
reporters  "is  governed  by  the  applicable 
statutes  and  regulations."  Three 
comments  suggested  that  FDA  modify 
§  20.63(f)  to  refer  to  "federal  statutes 
and  regulations"  because,  as  written,  the 
rule  could  arguably  be  interpreted  as 
being  inapplicable  to  disclosures 
required  by  State  law  or  regulation. 

FDA  agrees  and  has  modified  the  rule 
accordingly. 

10.  One  comment  asked  FDA  to 
clarify  the  rule's  relationship  to  existing 
FDA  regulations  governing  information 
exchanges  between  the  agency  and 
manufacturers. 

The  rule  does  not  affect  information 
exchanges  between  FDA  and 
manufacturers.  Nor  does  the  rule  alter  or 
diminish  any  regulatory  requirements 
for  manufacturers  regarding  submission 
of  adverse  event  reports.  The  rule  is 
directed  (o  requests  by  third  parties  for 
adverse  event  reports. 

1 1 .  The  proposed  rule  created  three 
exceptions  to  the  policy  against 
disclosing  the  identities  of  the  voluntary 
reporter  and  the  person  who 
experienced  the  adverse  event. 
Proposed  §  20.63(f)(l)(i)  contained  the 
first  exception  and  would  allow  the 
identities  to  be  disclosed  if  both  the 
voluntary  reporter  and  the  person 
identified  in  the  report  (or  that  person's 
legal  representative)  consented,  in 
writing,  to  disclosure. 

Two  comments  requested  that  FDA 
modify  or  delete  the  provision.  The 
comments  asserted  that  the  provision 
could  prompt  third  parties  to  request  or 
demand  that  FDA  or  a  manufacturer 
seek  consent  bom  the  voluntary  reporter 
or  the  person  identified  in  the  report 
because  the  agency  and  the 
manufacturer  would  know  their 
identities.  The  comments  would  either 
delete  the  provision  or  modify  the  rule 
to  contain  a  specific  prohibition  against 
courts  and  State  agencies  seeking  to 
have  FDA  or  manufacturers  obtain 
consent  from  the  voluntary  reporter  or 
patient. 

In  response  to  these  comments,  FDA 
has  amended  §  20.63(f)(l)(i)  to  state  that 
the  agency  and  manufacturers  shall  not 
be  required  to  seek  consent  on  behalf  of 
requesters.  As  stated  in  §  20.63(f)  and 
also  in  §20.111,  the  identities  of  the 
voluntary  reporter  and  any  other  person 


named  in  an  adverse  event  report  shall 
not  be  disclosed  by  FDA  or  by 
manufacturers  except  in  limited 
situations.  If  third  parties  could  request 
or  demand  that  FDA  or  manufacturers 
seek  consent  from  the  voluntary  reporter 
and/or  person  named  in  the  report,  the 
practical  effect  would  be  to  eliminate 
the  protection  given  by  FDA's 
regulations.  In  addition,  the 
administrative  burden  of  such 
procedures,  in  response  to  third  party 
requests,  would  detract  from  agency 
resources  devoted  to  investigation  and 
assessment  of  adverse  event  reports. 
Consequently,  FDA  has  not  in  the  past 
and  will  not  entertain  such  requests, 
and  the  burden  of  seeking  consent  from 
the  voluntary  reporter  and  the  person 
identified  in  the  adverse  event  report 
will  continue  to  rest  on  the  party 
requesting  the  adverse  event  report  and 
identifying  information. 

12.  Proposed  §20.63(f)(l)(ii)  would 
permit  disclosure  of  the  identities  of  the 
voluntary  reporter  and  a  person  named 
in  an  adverse  event  report  "pursuant  to 
a  court  order  in  the  course  of  medical 
malpractice  litigation  involving  both  the 
person  who  experienced  the  reported 
adverse  event  and  the  voluntary 
reporter." 

Three  comments  would  delete 
§  20.63(f)(l)(ii).  According  to  the 
comments,  the  provision  would 
encourage  plaintiffs  to  name  multiple 
defendants  in  medical  malpractice  cases 
in  order  to  obtain  the  identities  of 
persons  in  an  adverse  event  report. 

FDA  declines  to  delete  the  provision 
as  requested.  The  agency  does  not  share 
the  comments'  underlying  assumption 
that  the  possible  existence  of  a 
voluntary  adverse  event  report  will 
prompt  plaintiffs  to  bring  a  malpractice 
suit  against  every  person  who  might 
have  submitted  a  voluntary  adverse 
event  report,  especially  when  the  only 
information  that  the  plaintiff  would 
gain,  under  §  20.63(f){l)(ii),  would  be 
his  or  her  own  name  and  the  name  of 
the  voliuitary  reporter.  If  a  plaintiff  did 
engage  in  such  tactics,  some 
{urisdictions  might  consider  it  to 
constitute  an  abuse  of  process  and 
impose  sanctions  against  the  plaintiff  or 
the  plaintiffs  attorneys. 

FDA  also  notes  that  if  a  plaintiff  knew 
that  a  report  specific  to  his  or  her 
adverse  event  existed,  the  plaintiff 
would  obtain  more  substantive 
information  regarding  the  adverse  event 
under  §20.63(f)(l)(iii). 

13.  One  comment  would  delete 

§  20.63(f)(l)(ii).  The  comment  stated 
that  §  20.63(0(1  )(ii)  was  unnecessary 
because  a  person  who  experienced  an 
adverse  event  could  obtain  a  copy  of  the 
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adverse  event  report  under 
§20.63(0{l)(iii). 

The  agency  disagrees  with  the 
comment.  The  two  provisions  serve 
different  purposes.  Many  adverse  event 
reports  contain  little  or  no  identifying 
information  about  the  person  who 
experienced  the  reported  adverse  event, 
and  the  person  who  experienced  the 
adverse  event  may  be  unaware  that  he 
or  she  had  been  the  subject  of  an 
adverse  event  report.  Thus,  under 
§20.63(0(l)(ii).  if  a  person  who 
experienced  an  adverse  event  were 
engaged  in  medical  malpractice 
litigation,  he  or  she  could  seek  a  court 
order  to  obtain  identifying  information, 
and  thus  determine  whether  he  or  she 
had  been  the  subject  of  an  adverse  event 
report.  In  contrast,  §  20.63(0(l)(iii) 
presumes  that  the  individual  requesting 
a  report  already  knows  that  a  report 
exists  and  that  the  individual  is  "the 
subject  of  the  report." 

14.  Two  comments  sought 
clarification  of  §  20.63(0(l)(ii), 
particularly  the  "identities"  that  would 
be  disclosed.  The  comments  indicated 
that  §  20.63(0(l)(ii)  could  be  interpreted 
as  permitting  disclosure  of  the  identities 
of  all  persons  experiencing  an  adverse 
event  who  were  named  in  a  report  by 
the  voluntary  reporter.  The  comments 
suggested  revising  the  provision  to  limit 
disclosure  to  the  identities  of  the 
voluntary  reporter  and  the  person 
experiencing  the  adverse  report 
provided  that  both  were  parties  in  the 
malpractice  litigation. 

FDA  agrees  that  the  identities  of 
persons  who  experienced  an  adverse 
event  but  are  not  parties  to  the  medical 
malpractice  Utigation  should  not  be 
disclosed  and  has  revised  the  rule 
accordingly. 

15.  Proposed  §  20.63(0(l)(iii)  would 
permit  disclosure  of  a  voluntarily- 
submitted  adverse  event  report  to  an 
individual  who  is  the  subject  of  the 
report. 

One  comment  would  modify  the 
provision  to  require  notice  to  the 
voluntary  reporter. 

FDA  believes  that  an  individual  who 
is  the  subject  of  an  adverse  event  report 
should  be  entitled  to  the  report  without 
prior  notice  to  the  voluntary  reporter. 
Additionally,  providing  notice  to  the 
voluntary  reporter  would  confer  little 
benefit  because  there  is  no  mechanism 
to  allow  the  voluntary  reporter  to 
withdraw  or  amend  a  voluntarily 
submitted  adverse  event  report  once  it 
has  been  submitted.  Furthermore,  as 
stated  above,  the  suggested  change  is 
unnecessary  in  light  of  the  agency's 
revision  to  the  rule,  which  clarifies  that 
the  report  will  be  disclosed  to  the 
subject  of  the  report  without  inclusion 


of  any  other  names,  including  that  of  the 
voluntary  reporter. 

16.  One  comment  would  make  reports 
inadmissible  as  evidence  unless  the 
facility  or  reporter  knew  that  the 
information  contained  in  the  report  was 
false.  Another  comment  would  revise 

§  20.63(0(l)(iii)  to  state  that,  "The  report 
shall  be  disclosed  to  the  individual  who 
is  the  subject  of  the  report  upon  request 
in  any  litigation  regarding  the  adverse 
event  referred  to  in  the  report  and  in 
which  the  individual  is  a  party."  The 
comment  asserted  that  manufacturers 
should  not  have  to  assume  the  burden 
of  responding  to  a  potentially  large 
niunber  of  requests  from  patients  for 
adverse  event  reports. 

FDA  disagrees  with  the  comments.  As 
stated  above,  the  agency  believes  that  an 
individual  who  is  the  subject  of  an 
adverse  event  report  should  be  entitled 
to  the  report  itself.  Such  access  to  the 
report  should  not  be  conditioned  on  the 
existence  of  false  information  in  the 
report  or  on  litigation. 

1 7.  One  comment  would  revise 
§  20.63(0(l)(iii)  to  state  that.  "The 
report,  but  not  the  identity  of  the 
voluntary  reporter  or  of  any  other 
person  named  in  the  report,  shall  be 
disclosed  to  the  individual  who  is  the 
subject  of  the  report  upon  request."  The 
comment  claimed  that  this  change 
would  be  consistent  with  the  protection 
of  identities  under  §  20.63(0(l)(i)  and 
(0(l)(ii). 

The  agency  agrees  with  the  comment 
and  has  amended  the  rule  to  state  that 
the  report  wrill  exclude  the  identities  of 
other  persons.  As  mentioned  earlier, 
this  additional  protection  for  the 
volimtary  reporter  is  unlikely  to  limit 
the  information  available  to  most 
subjects  of  adverse  event  reports 
because  they  are  likely  to  know  already 
the  identity  of  the  volimtary  reporter. 
FDA  agrees  that  the  identities  of  any 
other  persons  named  in  the  report 
should  also  be  protected  in  order  to 
maintain  their  privacy  or  preserve  the 
confidentiality  of  any  relationships 
between  the  voluntary  reporter  and 
other  persons.  Therefore,  the  agency  has 
revised  §  20.63(0(l)(iii)  to  exclude  the 
identities  of  any  other  person,  aside 
from  the  person  requesting  the  report, 
named  in  an  adverse  event  report. 

III.  Descriptiom  of  the  Final  Rule 

The  final  rule  creates  a  new  §  20.63(0 
to  prevent  FDA  and  manufacturers  of 
human  drug  products,  biologies,  or 
medical  devices  from  disclosing  the 
names  and  any  information  that  would 
identify  the  voluntary  reporter  or  any 
otner  person  named  in  a  voluntarily- 
submitted  adverse  event  report.  The  rule 
interprets  "information"  as  including 


"the  name,  address,  institution,  or  any 
other  information  that  would  lead  to  the 
identities  of  the  reporter  or  person 
identified  in  the  report."  The  rule  does 
not  apply  to  the  identities  of  reporters 
required  by  statutes  (such  as  the  Safe 
Medical  Devices  Act  or  the  National 
Childhood  Vaccine  Injury  Act)  to 
submit  reports  to  FDA  and  does  not 
alter  any  disclosure  requirements  under 
those  statutes. 

The  final  rule  also  creates  three 
exceptions  to  the  prohibition  against 
disclosure.  Under  §  20.63(0(l)(i),  the 
identities  may  be  disclosed  to  a  third 
party  if  both  the  volimtary  reporter  and 
the  person  who  is  identified  in  the 
report  consent,  in  writing,  to  disclosure. 
As  stated  above,  persons  who  seek 
disclosure  of  such  identities  have  the 
burden  of  obtaining  consent;  the  agency 
vdll  not  seek  such  consent  itself.  Under 
§  20.63(0(l)(ii),  identities  may  be 
disclosed  pursuant  to  a  court  order  in 
the  course  of  medical  malpractice 
Utigation  involving  both  the  person  who 
experienced  the  adverse  event  and  the 
voluntary  reporter.  Section 
20.63(0(l)(iii)  would  make  the  report, 
except  for  the  identities  of  any  other 
persons  identified  in  the  report, 
available  to  the  individual  who  is  the 
subject  of  the  report,  upon  request. 

Section  20.63(0(2)  preempts  the 
establishment  or  continuation  in  effect 
of  any  State  or  local  law,  rule, 
regulation,  or  other  requirement  that 
permits  or  requires  disclosure  of  the 
identities  of  the  voluntary  reporter  or 
other  person  identified  in  an  adverse 
event  report,  except  as  otherwise 
provided  by  §  20.63(0(1). 

rv.  Legal  Authority 

A.  Principles  of  Preemption  Law 

Under  the  Supremacy  Clause  of  the 
Constitution  (U.S.  Constitution,  Art.  VI, 
clause  2),  State  laws  that  interfere  with 
or  are  contrary  to  Federal  law  are 
invalid.  (See  Gibbons  v.  Ogden,  22  U.S. 
(9  Wheat.)  1,  211  (1824).)  Federal 
preemption  can  be  express  (stated  by 
Congress  in  the  statute)  or  implied. 

Implied  preemption  can  occur  in 
several  ways.  Preemption  may  be  found 
"where  the  scheme  of  federal  regulation 
is  sufficiently  comprehensive  to  make 
reasonable  the  inference  that  Congress 
'left  no  room'  for  supplementary  state 
regulation"  {Hillsborough  County  v. 
Automated  Medical  Laboratories,  Inc., 
471  U.S.  707,  713  (1985),  quoting  Rice 
V.  Santa  Fe  Elevator  Corp.,  331  U.S.  218, 
230  (1947)},  or  where  "the  federal 
interest  is  so  dominant  that  the  federal 
system  will  be  assumed  to  preclude 
enforcement  of  state  laws  on  the  same 
subject"  {Rice  v.  Santa  Fe  Elevator 
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Corp..  331  U.S.  218.  230  (1947);  see 
Mines  v.  Davidowitz.  312  U.S.  52 
(1941)). 

Federal  preemption  may  also  be 
found  where  Federal  law  conflicts  with 
State  law.  Such  conflict  may  be 
demonstrated  either  when  "compliance 
with  both  federal  and  state  (law|  is  a 
physical  impossibility"  (Florida  Lime 
and  Avocado  Growers,  Inc.  v.  Paul,  373 
U.S.  132.  142-143  (1963)).  or  when 
State  law  "stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the 
full  purposes  and  objectives  of 
Congress"  (Mines  v.  Davidowitz,  312 
U.S.  at  67).  State  law  is  also  preempted 
if  it  interferes  with  the  methods  by 
which  a  Federal  law  is  designed  to 
reach  its  goals.  (See  International  Paper 
Co.  V.  Ouellette.  479  U.S.  481,  494 
(1987);  Michigan  Canners  &■  Freezers 
Ass'n  V.  Agricultural  h4arketing  &■ 
Bargaining  Bd..  467  U.S.  461.  A77-*78 
(1984).) 

Additionally,  "'a  federal  agency 
acting  within  the  scof>e  of  its 
congressionally  delegated  authority  may 
preempt  state  regulation'  and  hence 
render  luienforceable  state  or  local  laws 
that  are  otherwise  not  inconsistent  with 
federal  law"  (City  of  New  York  v.  FCC, 
486  U.S.  57,  63-64  (1988)  (quoting 
Louisiana  Public  Service  Comm'n  v. 
FCC.  476  U.S.  355.  368  (1986)).  "Federal 
regulations  have  no  less  preemptive 
efliect  than  federal  statutes"  (Fidelity 
Federal  Savings  and  Loan  Ass'n  v.  de  la 
Cuesta.  458  U.S.  141. 153  (1982)). 

When  an  agency's  intent  to  preempt  is 
clearly  and  unambiguously  stated,  a 
court's  inquiry  will  be  whether  the 
preemptive  action  is  within  the  scope  of 
that  agency's  delegated  authority 
(Capital  Cities  Cable.  Inc.  v.  Crisp,  467 
U.S.  691,  700  (1984);  Fidelity  Federal 
Savings,  458  U.S.  at  154).  If  the  agency's 
choice  to  preempt  "represents  a 
reasonable  accommodation  of 
conflicting  policies  that  were  committed 
to  the  agency's  care  by  the  statute  (the 
regulation  will  stand)  unless  it  appears 
from  the  statute  or  its  legislative  history 
that  the  accommodation  is  not  one  that 
Congress  would  have  sanctioned 
("United  States  v.  Shimer.  367  U.S.  374, 
383  (1961)).  hi  Millsborough  County,  the 
Supreme  Court  stated  that  FDA 
possessed  the  authority  to  promulgate 
regulations  preempting  local  laws  that 
compromise  the  supply  of  plasma  and 
could  do  so  (Millsborough  County,  471 
U.S.  at  721).  FDA  believes  it  has  similar 
authority  to  preempt  State  and  local 
laws,  rules,  regulations,  and  other 
requirements  that  compromise  tite 
adverse  reporting  systems  that  are 
essential  to  postmarketing  surveillance 
and  protection  of  the  public  health. 


B.  Conflicts  Between  State  Disclosure 
Laws  and  Federal  Law 

Conflicts  between  State  and  local 
disclosure  laws  and  Federal  laws  and 
regulations  on  adverse  event  reporting 
justify  FDA's  preemption  of  State  and 
local  law.  Although  Congress  did  not 
expressly  preempt  State  law  in  this  area, 
FDA  flnds  preemption  is  appropriate 
because  such  State  and  local  laws 
significantly  interfere  with  the  methods 
by  which  the  Federal  laws  and 
regulations  achieve  their  goals. 

FDA  is  the  Federal  agency  charged 
with  protecting  citizens  by  helping 
ensure  that  human  drug  products, 
biologies,  and  medical  devices  are  safe 
and  effective  for  their  intended  uses.  To 
further  this  purpose.  Congress 
established  elaborate  mechanisms  for 
the  Federal  government  to  permit  the 
marketing  of  new  drugs,  biologies,  and 
medical  devices  and  to  monitor  the 
safety  of  these  products  after  their 
approval.  (See  21  U.S.C.  355  and  360;  42 
U.S.C.  262.)  Ptusuant  to  these  statutory 
provisions,  FDA  has  established  an 
extensive  regulatory  scheme  to  monitor 
the  safety  and  effectiveness  of  human 
drug  products,  biologies,  and  medical 
devices.  (See  21  CFR  310.305,  314.80. 
600.80.  and  803.1  through  803.36.) 

State  and  local  rules  of  civil 
procediu*.  rules  of  evidence,  and  other 
laws  and  regulations  that  permit 
discovery  or  require  disclosure  of  a 
voluntary  reporter's  or  patient's  identity 
hinder  FDA's  monitoring  scheme.  While 
other  FDA  regulations  may  preserve  the 
confidentiality  of  some  voluntary 
reporters  and  the  patients  identified  in 
an  adverse  event  report,  the  same  report, 
when  in  a  manufacturer's  possession, 
may  be  subject  to  State  and  local 
disclosure  laws.  Such  possible 
disclosure  will  deter  voluntary  reporting 
by  health  professionals  directly  to 
manufacturers.  In  addition,  the  threat  of 
disclosure  may  chill  the  willingness  of 
reporters  to  provide  information  to  FDA 
because  the  agency  may  share  details 
about  a  report  with  a  manufactiu^r  in 
order  to  investigate  the  report  further. 
Thus,  this  final  rule  preempts  State  and 
local  disclosure  laws,  rules,  regulations, 
and  other  requirements  in  order  to 
eliminate  obstacles  to  increased  and 
enhanced  voluntary  adverse  event 
reporting  by  health  professionals.  FDA 
has  determined  that  the  public  health 
value  of  such  reporting  outweighs  the 
individual  needs  of  plaintiffs  to 
discover  the  identities  of  a  voluntary 
reporter  or  a  patient,  other  than  the 
plaintiff,  who  is  the  subject  of  the 
report. 

The  final  rule  focuses  solely  on 
protecting  the  identities  of  the  voluntary 


reporter,  the  patient,  and  any  other 
person  identifled  in  the  report.  The  final 
rule  does  not  preempt  State  or  local 
laws  that  require  disclosure  of  the 
substance  of  adverse  event  reports.  FDA 
does  not  believe  that  disclosure  of  the 
substance  of  adverse  event  reports  will 
impede  its  ability  to  collect  such 
information.  Indeed.  FDA  routinely 
releases  the  full  substance  of  all 
voluntary  adverse  event  reports  upon 
request  after  deleting  identifying 
information.  (See  §20.11  l(c)(3)(iii).) 
The  final  rule  also  does  not  affect  an 
individual's  ability  to  obtain  specific 
information  about  reports  concerning 
his  or  her  own  reaction  to  a  product, 
particularly  when  the  individual  is  a 
plaintiff  in  a  medical  malpractice 
lawsuit  and  a  court  grants  discovery  of 
the  plaintiffs  records. 

C.  Legal  Authority  for  the  Final  Rule 

As  discussed  in  the  preamble  to  the 
proposed  rule,  there  are  various 
statutory  provisions  that  authorize  FDA 
to  collect  information  about  regulated 
products  after  the  products  are  being 
legally  marketed.  These  statutory 
authorities  establish  FDA's  mandate  to 
obtain  information  about  the  safety  and 
effectiveness  of  drugs,  devices,  and 
biological  products  in  order  to 
determine  whether  continued  use  of 
these  products  presents  an  unreasonable 
risk  to  consumers.  Through  preemption 
of  conflicting  State  and  local  rules  that 
permit  or  require  disclosure  of 
voluntary  reporter  and  patient 
identities,  this  rule  removes  an  obstacle 
to  full  and  accurate  reporting  of  adverse 
events,  and  enhances  the  agency's 
ability  to  implement  the  surveillance 
authorities  assigned  to  FDA. 

Under  section  505(k)  of  the  act  (21 
U.S.C.  355(k)),  an  applicant  who  has  an 
approved  new  drug  application  (NDA) 
or  abbreviated  new  drug  application 
(ANDA)  "shall  establish  and  maintain 
such  records,  and  make  such  reports  * 
*  *  of  data  relating  to  clinical 
experience  and  other  data  or 
information,  received  or  otherwise 
obtained  by  such  applicant  with  respect 
to  such  drug"  as  required  by  regulations 
or  order.  Under  section  505(e)  of  the  act, 
failure  to  establish  a  system  for  adverse 
event  reports  or  to  make  reports 
required  by  regulation  or  order 
constitutes  grounds  for  withdrawing 
approval  of  the  NDA  or  ANDA.  Under 
these  provisions  of  the  act  as  well  as 
others,  such  as  the  misbranding  and 
adulteration  provisions,  FDA 
promulgated  regulations  requiring 
specified  drug  adverse  event  reporting 
(21  CFR  314.80,  310.305).  (See  50  FR 
11478,  March  21,  1985).  As  stated  in  the 
proposed  rule,  the  voluntary  system  of 


adverse  event  reporting  that  generates 
and  supplements  these  required 
submissions  is  critical  to  the  agency's 
post-market  monitoring  capabilities. 

For  medical  devices,  section  519  of 
the  act  requires  manufacturers, 
distributors,  and  device  user  facilities  to 
submit  certain  adverse  event  reports  to 
FDA  and  authorizes  the  agency  to 
require,  by  regulation,  reports  to  assure 
that  a  medical  device  is  not  adulterated 
or  misbranded  and  "to  otherwise  assure 
its  safety  and  effectiveness."  As  stated 
in  the  preamble  to  the  proposed  rule,  in 
addition  to  reports  required  by  the  Safe 
Medical  Devices  Act,  FDA  maintains  a 
voluntary  device  problem  reporting 
program.  (See  59  FR  3944  at  3945.) 
Voluntary  medical  device  reports  have 
been  an  important  part  of  FDA's 
postmarketing  surveillance  system  for 
medical  devices  and  have  prompted  the 
agency  to  take  action  on  several 
occasions.  For  example,  in  1991. 
volimtary  reports  to  FDA  resulted  in  an 
alert  to  health  professionals  to 
potentially  fatal  hypersensitivity  to  latex 
products.  A  voluntary  report  from  a 
physician  about  two  patients  who 
experienced  blindness  after  the  use  of 
an  ophthalmic  device  during  eye 
surgery  resulted  in  an  FDA  investigation 
and  the  recall  and  removal  of  the  device 
from  the  market.  This  final  rule  is 
intended  to  ensure  that  such  voluntary 
medical  device  reporting  continues. 

Furthermore,  sections  505(k)  and  519 
of  the  act  provide  that  regulations  and 
orders  issued  with  respect  to 
postmarketing  reporting  requirements 
for  drugs  and  devices  "shall  have  due 
regard  for  the  professional  ethics  of  the 
medical  profession  and  the  interests  of 
patients  •  •  *  "  (21  U.S.C.  355(k)  and 
360i).  The  confidentiality  of  the 
physician-patient  relationship  is  a  basic 
tenet  of  medical  ethics.  The  final  rule, 
which  protects  both  patient  and  reporter 
identities,  is  in  furtherance  of  and 
consistent  with  these  requirements  of 
the  act. 

Additional  authority  to  regulate 
adverse  event  reporting  for  biologies  can 
be  found  in  section  351  of  the  Public 
Health  Service  Act  (the  PHS  act). 
Section  351  of  the  PHS  act  provides 
regulatory  authority  over  biologies,  and. 
pursuant  to  this  section  and  other 
statutory  authorities,  the  agency 
promulgated  general  adverse  experience 
reporting  requirements  for  licensed 
biological  products,  as  well  as 
requirements  for  manufacturers  or 
collection  facilities  to  report  deaths 
related  to  complications  in  blood 
collection  or  transfusion.  (See  §§  600.80 
and  606.170(b)  (21  CFR  600.80  and 
606.170(b));  59  FR  54034.  October  27. 
1994).) 


The  number  and  the  quality  of 
required  reports  that  FDA  receives  from 
manufacturers  and  distributors 
ultimately  depend  upon  voluntary 
reporting  by  health  professionals.  As 
FDA  explained  in  the  proposed  rule, 
manufacturers  and  distributors  cannot 
report  adverse  events  if  they  do  not  find 
out  about  them  from  the  health 
professionals  who  observed  or  were 
advised  of  the  events.  Disclosure  of 
patient  or  reporter  identities  serves  as  a 
significant  disincentive  for  voluntary 
reporting  by  health  professionals; 
preemption  of  State  and  local  disclosure 
rules  that  permit  or  require  such 
disclosure  eliminates  an  impediment  to 
agency  oversight  of  the  postmarketing 
safety  of  products  under  its  jurisdiction. 
The  final  rule,  therefore,  which  is 
necessary  to  implement  postmarketing 
surveillance  statutory  authorities,  is  also 
authorized  under  the  general 
rulemaking  authority  set  forth  in  section 
701(a)  of  the  act  (21  U.S.C.  371(a)). 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Executive  Order  12612:  Federalism 

FDA  has  examined  the  effects  of  this 
final  rule  on  the  relationship  between 
the  Federal  government  and  the  States, 
as  required  by  Executive  Order  12612 
on  "Federalism."  The  agency  concludes 
that  preemption  of  State  or  local  rules 
that  permit  disclosure  of  the  identities 
of  the  voluntary  reporter  or  persons 
identified  in  an  adverse  event  report  for 
human  drug  products,  biologies,  and 
medical  devices  is  consistent  with  this 
Executive  Order. 

Executive  Order  12612  recognizes  that 
Federal  action  limiting  the  discretion  of 
State  and  local  governments  is 
appropriate  "where  constitutional 
authority  for  the  action  is  clear  and 
certain  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope"  (section 
3(b)).  The  constitutional  basis  for  FDA's 
authority  to  regulate  the  safety  and 
efficacy  of  human  drug  products, 
biologies,  and  medical  devices  is  the 
statutes  created  by  Congress  to  regulate 
products  affecting  the  public  health. 
Congress's  decision  to  vest  FDA  with 
the  authority  to  establish  a  regulatory 
scheme  to  monitor  the  safety  of  these 
products  demonstrates  Congress'  view 
that  the  safety  of  human  drug  products, 
biologies,  and  medical  devices  is  a 


problem  of  national  scope  (21  U.S.C. 
355(k)  and  42  U.S.C.  262)). 

Executive  Order  12612  expressly 
contemplates  preemption  where  there  is 
a  conflict  of  State  and  Federal  authority 
under  a  Federal  statute.  (See  section 
4(a).)  State  and  local  rules  of  civil 
procedure,  rules  of  evidence,  and  other 
rules  and  regulations  that  permit  or 
require  disclosure  of  the  identities  of     • 
those  who  report  adverse  events 
associated  with  human  drug  products, 
biologies,  and  medical  devices  impede 
FDA's  ability  to  monitor  the  safety  and 
efficacy  of  these  products.  The 
guarantee  of  confidentiality  of  the 
reporters'  and  patients'  names  is 
necessary  to  assure  meaningful 
reporting  of  adverse  events. 
Additionally,  Congress  specified  that 
Federal  regulations  issued  to  monitor 
the  safety  of  drug  products  "shall  have 
due  regard  for  the  professional  ethics  of 
the  medical  profession  and  the  interests 
of  patients."  (See  21  U.S.C.  355{k)  and 
360i.)  State  and  local  rules  and 
regulations  that  permit  or  require 
disclosure  of  the  identities  conflict  with 
this  requirement  by  jeopardizing 
confidentiality  and  the  physician- 
patient  relationship. 

Executive  Order  12612  also  requires 
that  any  Federal  preemption  be 
restricted  to  the  minimum  level 
necessary  to  achieve  the  objectives  of 
the  statute  pursuant  to  which  the 
regulations  are  promulgated  (section 
4(e)).  The  final  rule  is  narrowly  drawn 
and  focuses  solely  on  protecting  the 
identities  of  the  reporter  and  patient  and 
other  individuals  named  in  the  report. 
The  final  rule  does  not  preempt  State 
and  local  laws  that  require  disclosure  of 
the  substance  of  the  adverse  event 
reports. 

As  required  by  sections  3(a)  and  4(e) 
of  Executive  Order  12612,  FDA 
consulted  the  appropriate  State  officials 
and  organizations  and  gave  States  ah 
opportunity  to  participate  in  the 
proceedings  to  preempt  State  and  local 
laws.  This  opportunity  came  through 
publication  of  the  January  1994 
proposal  and  through  notice  sent  to 
each  State's  Attorney  General.  The 
agency  received  no  comments  from  any 
State  regarding  the  contents  or  the 
concepts  expressed  in  the  January  1994 
proposal. 

Thus,  FDA  concludes  that  the  policy 
expressed  in  this  final  rule  has  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  in  Executive 
Order  12612;  that  this  policy  is  not 
inconsistent  with  that  Order;  that  this 
policy  will  not  impose  additional  costs 
or  burdens  on  the  States;  and  that  this 
policy  will  not  affect  the  States'  ability 
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to  discharge  traditional  State 
govemmental  functions. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  {Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identiHed  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subiect  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  final  rule  would  preempt 
the  establishment  or  continuation  in 
effect  of  any  State  or  local  law.  rule, 
regulation,  or  other  requirement 
requiring  or  permitting  disclosure  of  the 
identities  of  persons  reporting  adverse 
events  associated  with  the  use  of  human 
drugs,  biological  drug  products,  and 
medical  devices  and  patients'  identities. 
Thus,  the  agency  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 


List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  20  is  amended 
as  follows: 

PART  20— PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-393):  sees.  301.  302.  303.  307,  310,  311, 
351.  352.  354-360F.  361.  362.  1701-1706. 
2101  of  the  Public  Health  Service  Act  (42 
U.S.C  241.  242.  242a.  2421.  242n.  243.  262. 
263.  263b-263n.  264.  265.  300u-300u-5, 
30088-1):  5  U.S.C.  552;  18  U.S.C.  1905. 

2.  Section  20.63  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§  20.63     Personnel,  medical,  and  similar 
files,  disclosure  of  wtilch  constitutes  a 
cfsarty  unwarranted  Invasion  of  personal 
privacy. 

(f)  The  names  and  any  information 
that  would  identify  the  voluntary 
reporter  or  any  other  person  associated 
with  an  adverse  event  involving  a 
human  drug,  biologic,  or  medical  device 
product  shall  not  tie  disclosed  by  the 
Food  and  Drug  Administration  or  by  a 
manufacturer  in  possession  of  such 
rep>orts  in  response  to  a  request, 
demand,  or  order.  Information  that 
would  identify  the  voluntary  reporter  or 
persons  identified  in  the  report 
includes,  but  is  not  limited  to,  the  name, 
address,  institution,  or  any  other 
information  that  would  lead  to  the 


identities  of  the  reporter  or  persons 
identified  in  a  report.  This  provision 
does  not  affect  disclosure  of  the 
identities  of  reporters  required  by  a 
Federal  statute  or  regulation  to  make 
adverse  event  reports.  Disclosure  of  the 
identities  of  such  reporters  is  governed 
by  the  applicable  Federal  statutes  and 
regulations. 

(1)  Exceptions,  (i)  Identities  may  be 
disclosed  if  both  the  voluntary  reporter 
and  the  person  identified  in  an  adverse 
event  report  or  that  person's  legal 
representative  consent  in  writing  to 
disclosure,  but  neither  FDA  nor  any 
manufacturer  in  possession  of  such 
reports  shall  be  required  to  seek  consent 
for  disclosure  fit)m  the  voluntary 
reporter  or  the  person  identified  in  the 
adverse  event  report  or  that  person's 
legal  representative:  or 

(ii)  Identities  of  the  voluntary  reporter 
and  the  person  who  experienced  the 
reported  adverse  event  may  be  disclosed 
pursuant  to  a  court  order  in  the  course 
of  medical  malpractice  litigation 
involving  both  parties:  or  (iii)  The 
report,  excluding  the  identities  of  any 
other  individuals,  shall  be  disclosed  to 
the  person  who  is  the  subject  of  the 
report  upon  request. 

(2)  Preemption.  No  State  or  local 
governing  entity  shall  establish  or 
continue  in  effect  any  law.  rule, 
regulation,  or  other  requirement  that 
permits  or  requires  disclosure  of  the 
identities  of  the  volimtary  reporter  or 
other  person  identified  in  an  adverse 
event  report  except  as  provided  in  this 
section. 

Dated.  March  24.  1995 
WUliam  B.  SchulU. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-6066  Filed  3-31-95:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Security  of  Federal  Automated 
Information 

AGENCY:  Office  of  Management  and 

Budget.  Executive  Office  of  the 

President. 

ACTION:  Proposed  revision  of  0MB 

Ciitnilar  No.  A-130  Appendix  m. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  is  proposing  to  revise 
Appendix  III  of  Circular  No.  A-130. 
"Security  of  Federal  Automated 
Information  Systems."  This  is  the  third 
stage  of  revisions  to  Circular  No.  A-130, 
"Management  of  Federal  Information 
Resources."  The  first  stage  addressed 
information  management  policy 
(Section  8a)  and  Appendix  I.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals"  (June  25, 
1993).  That  revision  focussed  on 
information  exchanges  with  the  public. 
The  second  revision  addressed  agency 
management  practices  for  information 
systems  and  information  technology 
(Section  8b)  (July  25.  1994).  That 
revision  was  intended  to  (1)  promote 
agency  investments  in  information 
technology  that  improve  service 
delivery  to  the  public,  reduce  burden  on 
the  public,  and  lower  the  cost  of  Federal 
programs  administration,  and  (2) 
encourage  agencies  to  use  information 
technology  as  a  strategic  resource  to 
improve  Federal  work  processes  and 
organization. 

This  proposal  is  intended  to  giiide 
agencies  in  securing  information  as  they 
increasingly  rely  on  an  open  and 
interconnected  National  Information 
Infrastructure.  It  stresses  management 
controls  such  as  individual 
responsibility,  awareness  and  training, 
and  accountability,  rather  than  technical 
controls.  For  example,  it  would  require 
agencies  to  assure  that  risk-based  rules 
of  behavior  are  established,  that 
employees  are  trained  in  them,  and  that 
the  rules  are  enforced.  The  proposal 
would  also  better  integrate  security  into 
program  and  mission  goals,  reduce  the 
need  for  centralized  reporting  of  paper 
security  plans,  emphasize  the 
management  of  risk  rather  than  its 
measurement  and  revise  government- 
wide  security  responsibilities  to  be 
consistent  with  the  Computer  Security 
Act. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  revision  to  OMB 
Circular  No.  A-130,  Appendix  III 
should  submit  their  comments  no  later 
than  June  2,  1995. 
ADDRESSES:  Comments  should  be 
addressed  to:  Information  PoUcy  and 


Technology  Branch,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10236.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Electronic  Availability  and 
Comments.  This  document  is  available 
on  the  Internet  via  anonymous  File 
Transfer  Protocol  (FTP)  from  the 
National  Institute  of  Standards  and 
Technology  (NIST)  Computer  Security 
Resource  Clearinghouse  at 
csrc.ncsl.nist.gov  as  /pub/secplcy/ 
al30app3.txt  (do  not  use  any  capital 
letters  in  the  file  name)  or  via  the  World 
Wide  Web  from  http:// 
csrc.ncsl.nist.gov/secplcy  as 
al30app3.txt.  The  clearinghouse  can 
also  be  reached  using  dial-in  access  at 
301-948-5717.  For  those  who  do  not 
have  file  transfer  capability,  the 
document  can  be  retrieved  via  mail 
query  by  sending  an  electronic  mail 
message  to  docserver@csrc.ncsl.nist.gov 
with  no  subject  and  with  send 
al30app3.txt  as  the  first  hne  of  the  body 
of  the  message.  Comments  may  be  sent 
via  electronic  mail  to  al30@al.eop.gov 
(note  that  the  address  contains  the 
number  1  not  the  letter  L)  and  will  be 
included  as  pari  of  the  official  record. 
For  assistance  using  FTP.  mail  query,  or 
electronic  mail,  please  contact  your 
system  administrator. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Springer.  Information  Policy  and 
Technology  Branch,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10236,  New  Executive  Office 
Building.  Washington.  D.C.  20503. 
Telephone:  (202)  395-3785. 
SUPPLEMENTARY  INFORMATION:  Since 
December  30,  1985,  Appendix  III  of 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-130,  "Security  of 
Federal  Automated  Information 
Systems,"  has  defined  a  minimum  set  of 
controls  for  the  security  of  Federal 
automated  information  systems.  That 
Appendix,  and  its  predecessor. 
Transmittal  Memorandum  No.  1  to  OMB 
Circular  No.  A-71,  (July  27,  1978), 
defined  controls  that  were  effective  in  a 
centralized  processing  environment 
which  ran  primarily  custom-developed 
application  software. 

Today's  computing  environment  is 
significantly  different.  It  is  characterized 
by  open,  widely  distributed  processing 
systems  which  frequently  operate  with 
commercial  off-the-shelf  software.  This 
shift  has  increased  both  risks  and 
vulnerabilities.  Greater  risks  result  from 
increasing  quantities  of  valuable 
information  being  committed  to  Federal 
systems,  and  from  agencies  being 
critically  dependent  on  those  systems  to 


p>erform  their  missions.  Greater 
vulnerabilities  exist  because  virtually 
every  Federal  employee  has  access  to 
Federal  systems,  and  because  these 
systems  now  interconnect  with  outside 
systems. 

In  part  because  of  these  trends. 
Congress  enacted  the  Computer  Security 
Act  of  1987.  That  Act  requires  agencies 
to  improve  the  security  of  Federal 
computer  systems,  plan  for  the  security 
of  sensitive  systems,  and  provide 
mandatory  awareness  and  training  in 
security  for  all  individuals  with  access 
to  computer  systems. 

To  assist  agencies  in  implementing 
the  Computer  Security  Act,  OMB  issued 
Bulletin  No.  88-16.  "Guidance  for 
Preparation  and  Submission  of  Security 
Plans  for  Federal  Computer  Systems 
Containing  Sensitive  Information"  (July 
6.  1988).  and  OMB  BuUeUn  No.  90-08, 
"Guidance  for  Preparation  of  Security 
Plans  for  Federal  Computer  Systems 
That  Contain  Sensitive  Information" 
(July  9,  1990).  This  proposed  revision  of 
Appendix  III  to  OMB  Circular  A-130 
incorporates  and  updates  the  poUcies 
set  out  in  those  Bulletins. 

The  report  of  the  National 
Performance  Review,  "Creating  a 
Government  That  Works  Better  and 
Costs  Less:  Reengineering  Through 
Information  Technology"  (September 
1993),  recommends  that  Circular  A-130 
be  revised  to:  (1)  Require  an  information 
security  plan  to  be  part  of  each  agency's 
strategic  IT  plan;  (2)  require  that 
computer  seciuity  be  identified  as  a 
material  weakness  in  the  Federal 
Managers'  Financial  Integrity  Act  report, 
if  security  does  not  meet  established 
thresholds;  (3)  require  awareness  and 
training  of  employees  and  contractors; 
(4)  require  that  agencies  improve 
planning  for  contingencies;  and  (5) 
establish  and  employ  formal  emergency 
response  capabilities.  Those 
recommendations  are  incorporated  in 
this  proposed  revision. 

Since  its  establishment  by  the 
Computer  Security  Act,  the  Computer 
System  Security  and  Privacy  Advisory 
Board  has  recommended  changes  in 
Circular  A-130  to:  (1)  Require  that 
agencies  establish  computer  emergency 
response  teams  and  (2)  link  oversight  of 
Federal  computer  security  activities 
more  closely  to  the  oversight  established 
pursuant  to  the  Federal  Managers' 
Financial  Integrity  Act  (FMFIA).  The 
proposed  Appendix  incorporates  both  of 
those  recommendations. 

Subsequent  to  issuance  of  Bulletin 
90-08,  OMB,  the  National  Institute  of 
Standards  and  Technology  (NIST),  and 
the  National  Security  Agency  (NSA)  met 
with  28  Federal  departments  and 
agencies  to  review  their  computer 
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security  programs.  In  February  1993.  the 
three  agencies  issued  a  report 
("Observations  of  Agency  Computer 
Security  Practices  and  Implementation 
of  OMB  Bulletin  No.  90-08")  which 
summarized  those  meetings  and 
proposed  several  changes  in  OMB 
Circular  A-130  as  next  steps  to 
improving  the  Federal  computer 
security  program.  Those  proposed 
changes  are  incorporated  in  the 
proposed  Appendix. 

Where  an  agency  processes 
information  which  is  controlled  for 
national  security  reasons  pursuant  to  an 
Executive  Order  or  statute,  security 
measures  required  by  appropriate 
directives  should  be  included  in  agency 
systems.  Those  poUcies,  procedures  and 
practices  wrill  be  coordinated  with  the 
U.S.  Security  Policy  Board  as  directed 
by  the  President. 

The  Proposed  Appendix 

The  Appendix  proposes  to  reorient 
the  Federal  computer  security  program 
to  better  respond  to  a  rapidly  changing 
technological  environment.  It 
establishes  government-wide 
responsibilities  for  Federal  computer 
security  and  requires  Federal  agendes 
to  adopt  a  minimum  set  of  management 
controls. 

These  management  controls  are 
directed  at  individual  information 
technology  users  in  order  to  reflect  the 
distributed  nature  of  today's  technology. 
For  security  to  be  most  effective,  the 
controls  must  be  part  of  day-to-day 
operations.  This  is  best  accomplished  by 
planning  for  security  not  as  a  separate 
activity,  but  as  part  of  overall  planning. 

"Adequate  security"  is  defined  as 
"security  commensurate  with  the  risk 
and  magnitude  of  harm  resulting  from 
the  loss,  misuse,  or  unauthorized  access 
to  or  modification  of  information."  This 
definition  exphcitly  emphasizes  the 
risk-based  policy  for  cost-effective 
security  established  by  the  Computer 
Security  Act. 

The  Appendix  would  no  longer 
require  the  preparation  of  formal  risk 
analyses.  In  the  past,  substantial 
resources  have  been  expended  doing 
complex  analyses  of  risks  to  systems, 
with  limited  tangible  benefit  in  terms  of 
improved  security  for  the  systems. 
Rather  than  continue  to  try  to  precisely 
measure  risk,  security  efforts  are  better 
served  by  generally  assessing  risks  and 
taking  actions  to  manage  them.  While 
complex  risk  analyses  need  not  be 
performed,  the  need  to  determine 
adequate  security  will  require  that  a 
risk-based  approach  be  used.  This 
approach  should  include  a 
consideration  of  the  major  factors  in  risk 
management:  the  value  of  the  system  or 


application,  threats,  vulnerabilities,  and 
the  effectiveness  of  current  or  proposed 
safeguards. 

Automated  Information  Security 
Programs 

Agencies  are  required  to  establish 
controls  to  assure  adequate  security  for 
all  information  processed,  transmitted, 
or  stored  in  Federal  automated 
information  systems.  This  proposal 
emphasizes  management  controls 
affecting  individual  users  of  information 
technology.  Technical  and  operational 
controls  are  linked  to  management 
controls  regarding  user  behavior.  Four 
interrelated  management  controls  are 
proposed:  assigning  responsibility  for 
security,  security  planning,  periodic 
review  of  security  controls,  and 
management  authorization. 

The  Appendix  requires  that  these 
management  controls  be  applied  in  two 
areas  of  management  responsibility:  one 
for  general  support  systems  and  one  for 
major  applications.  "The  terms  "general 
support  system"  and  "major 
application"  were  used  in  OMB  Bulletin 
Nos.  88-16  and  90-08.  A  general 
support  system  is  "an  interconnected 
set  of  information  resources  under  the 
same  direct  management  control  which 
shares  common  functionality."  Such  a 
system  can  be,  for  example,  a  local  area 
network  (LAN)  including  smart 
terminals  that  support  a  branch  office, 
an  agency-wide  backbone,  a 
communications  network,  a 
departmental  data  processing  center 
including  its  operating  system  and 
utilities,  a  tactical  radio  network,  or  a 
shared  information  processing  service 
organization.  Normally,  the  purpose  of  a 
general  support  system  is  to  provide 
processing  or-  communications  support. 

A  major  application  is  a  use  of 
information  and  information  technology 
to  satisfy  a  specific  set  of  user 
requirements  that  requires  special 
management  attention  to  security  due  to 
the  risk  and  magnitude  of  harm 
resulting  from  the  loss,  misuse  or 
unauthorized  access  to  or  modification 
of  the  information  in  the  application. 
All  Federal  information  requires  some 
level  of  protection.  However,  certain 
applications,  because  of  the  information 
in  them,  require  special  management 
oversight  and  should  be  treated  as 
major.  Adequate  security  for  other 
applications  should  be  provided  by 
security  of  the  general  support  systems 
in  which  they  operate. 

The  focus  of  OMB  Bulletins  No.  88- 
16  and  90-08  was  on  identifying  and 
securing  both  general  support  systems 
and  applications  which  contained 
sensitive  information.  The  Appendix 
proposes  to  establish  security  controls 


in  all  general  support  systems,  under 
the  presimiption  that  all  contain  some 
sensitive  information,  and  focus  extra 
security  controls  on  a  limited  number  of 
particularly  high  risk  or  major 
applications. 

Discussion  of  the  Appendix's  Major 
Provisions. 

The  following  discussion  is  provided 
to  aid  reviewers  in  understanding  the 
changes  in  emphasis  proposed  in  the 
Appendix. 

a.  General  Support  Systems.  The 
following  controls  are  required  in  all 
general  support  systems: 

(1)  Assign  Responsibility  for  Security. 
For  each  system,  an  individual  should 
be  a  focal  point  for  assuring  there  is 
adequate  security  within  the  system, 
including  ways  to  prevent,  detect,  and 
recover  from  security  problems.  That 
responsibility  should  be  assigned  to  an 
official  trained  in  the  technology  used 
in  the  system  and  in  providing  sectirity 
for  such  technology. 

(2)  Security  Plan.  The  Computer 
Security  Act  requires  that  security  plans 
be  developed  for  all  Federal  computer-  • 
systems  that  contain  sensitive 
information.  Given  the  expansion  of 
distributed  processing  since  passage  of 
the  Act,  the  presumption  in  the 
Appendix  is  that  all  general  support 
systems  contain  some  sensitive 
information  and  therefore  require 
seciuity  plans. 

Current  guidance  on  security 
planning  is  contained  in  OMB  Bulletin 
90-08.  The  Appendix  will  supersede 
Section  6  of  Bulletin  90-08.  The 
Appendix  also  expands  the  coverage  of 
security  plans  to  address  rules  of 
individual  behavior  as  well  as  technical 
security.  Consistent  with  OMB  Bulletin 
90-08,  the  Appendix  directs  NIST  to 
update  and  expand  seciuity  planning 
guidance  and  issue  it  as  a  Federal 
Information  Processing  Standard  (FIPS). 
In  the  interim,  agencies  should  continue 
to  use  OMB  Bulletin  No.  90-08  as 
guidance  for  the  technical  portion  of 
their  security  plans. 

The  Appendix  continues  the 
requirement  that  independent  advice 
and  comment  on  the  security  plan  for 
each  system  be  sought.  The  intent  of 
this  requirement  is  to  improve  the 
plans,  foster  communication  between 
managers  of  different  systems,  and 
promote  the  sharing  of  security 
expertise. 

The  following  specific  security 
controls  should  be  included  in  the 
security  plan  for  a  general  support 
system: 

(a)  Rules.  An  important  new 
requirement  for  security  plans  is  the 
establishment  of  a  set  of  rules  of 
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behavior  for  individual  users  of  each 
general  support  system.  These  rules 
should  clearly  delineate  responsibilities 
of  and  expectations  for  all  individuals 
with  access  to  the  system.  In  addition, 
they  should  state  the  consequences  of 
non-compliance.  The  rules  should  be  in 
writing  and  will  form  the  basis  for 
security  awareness  and  training. 

The  development  of  rules  for  a  system 
must  take  into  consideration  the  needs 
of  all  parties  who  use  the  system.  Rules 
should  be  as  stringent  as  necessary  to 
provide  adequate  security.  Therefore, 
the  acceptable  level  of  risk  for  the 
system  must  be  established  and  should 
form  the  basis  for  determining  the  rules. 

Rules  should  cover  such  matters  as 
work  at  home,  dial-in  access, 
connection  to  the  Internet,  use  of 
copyrighted  software,  unofficial  use  of 
government  equipment,  the  assignment 
and  hmitation  of  system  privileges,  and 
individual  accountability.  Often  rules 
will  address  technical  security  controls 
in  the  system.  For  example,  rules 
regarding  password  use  should  be 
consistent  with  technical  password 
features  in  the  system.  In  addition,  the 
rules  should  specifically  address 
restoration  of  service  as  a  concern  of  all 
users  of  the  system. 

(b)  Awareness  and  Training.  The 
Computer  Seciuity  Act  requires 
mandatory  periodic  training  for 
everyone  with  access  to  Federal 
computer  systems.  This  includes 
contractors,  employees  of  other 
agencies,  and  members  of  the  public. 
The  Appendix  proposes  to  enforce  such 
mandatory  awareness  and  training  by 
requiring  its  completion  prior  to 
granting  access  to  the  system.  Each  new 
user,  in  some  sense,  introduces  a  risk  to 
all  other  users  of  a  general  support 
system.  Therefore,  each  user  should  be 
versed  in  acceptable  behavior — the  rules 
of  the  system--before  being  allowed  to 
use  the  system.  Awareness  and  training 
should  also  inform  the  individual  how 
to  get  help  in  the  event  of  difficulty  with 
using  or  security  of  the  system. 

Awareness  and  training  should  be 
tailored  to  what  a  user  needs  to  know 
to  use  the  system  securely,  given  the 
nature  of  that  use.  Awareness  and 
training  may  be  presented  in  stages,  for 
example  as  more  access  is  granted.  In 
some  cases,  the  awareness  and  training 
should  be  in  the  form  of  classroom 
instruction.  In  other  cases,  interactive 
computer  sessions  or  well-written  and 
understandable  brochures  may  be 
sufficient.  dep>ending  on  the  risk  and 
magnitude  of  harm. 

Over  time,  attention  to  security  tends 
to  atrophy.  In  addition,  changes  to  a 
system  may  necessitate  a  change  in  the 
rules  or  user  procedures.  Therefore, 


individuals  should  periodically  have 
refresher  training  to  assure  that  they 
continue  to  understand  and  abide  by  the 
applicable  rules. 

To  assist  agencies,  the  Appendix 
proposes  that  NIST,  with  assistance 
from  the  Office  of  Personnel 
Management  (OPM).  update  its  existing 
awareness  and  training  guidance.  It  also 
proposes  that  OPM  assure  that  its  rules 
for  computer  security  training  for 
Federal  civilian  employees  are  effective. 

(c)  Personnel  Controls.  It  has  long 
been  recognized  that  the  greatest  harm 
comes  &om  authorized  users  engaged  in 
improper  activities,  whether  intentional 
or  accidental.  In  every  general  support 
system,  a  number  of  technical, 
operational,  and  management  controls 
are  used  to  prevent  and  detect  harm. 
Such  controls  include  individual 
accountability,  "least  privilege,"  and 
separation  of  duties. 

Individual  accountability  consists  of 
holding  someone  responsible  for  his  or 
her  actions.  In  a  general  support  system, 
accountability  is  normally 
accomplished  by  identifying  and 
authenticating  users  of  the  system  and 
subsequently  tracing  actions  on  the 
system  to  the  user  who  initiated  them. 

Least  privilege  is  the  practice  of 
restricting  a  user's  access  (to  data  files, 
to  processing  capability,  or  to 
peripherals)  or  type  of  access  (read, 
write,  execute,  delete)  to  the  minimum 
necessary  to  perform  his  or  her  job. 

Separation  of  duties  is  the  practice  of 
dividing  the  steps  in  a  critical  function 
among  different  individuals.  For 
example,  one  system  progranuner  can 
create  critical  operating  system  code, 
while  another  authorizes  its 
implementation.  Such  a  control  keeps  a 
single  individual  from  subverting  a 
critical  process. 

Nevertheless,  in  some  instances, 
individuals  may  be  given  the  ability  to 
bypass  technical  and  operational 
controls  in  order  to  perform  system 
administration  and  maintenance 
functions.  Screening  such  individuals  in 
positions  of  trust  will  supplement 
technical,  operational,  and  management 
controls,  particularly  where  the  risk  and 
magnitude  of  loss  or  harm  is  high. 

(d)  Incident  Response  Capability. 
Security  incidents,  whether  caused  by 
viruses,  hackers,  or  software  bugs,  are 
becoming  more  common.  When  faced 
with  a  secvuity  incident,  an  agency 
should  be  able  to  respond  in  a  manner 
that  both  protects  its  own  information 
and  helps  to  protect  the  information  of 
others  who  might  be  affected  by  the  . 
iffii^dent.  To  address  this  concern, 
agencies  should  establish  formal 
incident  response  mechanisms. 
Awareness  and  training  for  individuals 


with  access  to  the  system  should 
include  how  to  use  the  system's 
incident  response  capability. 

To  be  fully  effective,  incident 
handling  must  also  include  sharing 
information  concerning  common 
vulnerabilities  and  threats  with  those  in 
other  systems.  Agencies  should 
coordinate  assistance  and  sharing 
through  the  Forum  of  Incident  Response 
&  Security  Teams  (FIRST). 

The  Appendix  also  directs  the 
Department  of  Justice  to  develop 
guidance  on  pursuing  legal  remedies  in 
the  case  of  serious  incidents. 

(e)  Continuity  of  Support.  Inevitably, 
there  will  be  service  interruptions. 
Agency  plans  should  assure  that  there  is 
an  ability  to  recover  and  provide  service 
sufficient  to  meet  the  minimal  needs  of 
users  of  the  system.  Moreover,  manual 
procedures  are  generally  NOT  a  viable 
back-up  option.  When  automated 
support  is  not  available,  many  functions 
of  the  organization  will  effectively 
cease.  Therefore,  it  is  important  to  take 
cost-effective  steps  to  manage  any 
disruption  of  service. 

Decisions  on  the  level  of  service 
needed  at  any  particular  time  and  on 
priorities  in  service  restoration  should 
be  made  in  consultation  with  the  users 
of  the  system  and  incorporated  in  the 
system  rules.  Experience  has  shovvTi  that 
recovery  plans  that  are  periodically 
tested  are  substantially  more  viable  than 
those  that  are  not.  Moreover,  untested 
plans  may  actually  create  a  false  sense 
of  security. 

(f)  Technical  Security.  Agencies 
should  assure  that  each  system 
appropriately  uses  effective  security 
products  and  techniques,  consistent 
with  standards  and  guidance  from  NIST. 
Often  such  techniques  will  correspond 
with  system  rules  of  behavior  such  as  in 
theproper  use  of  password  protection. 

The  Appendix  directs  NIST  to 
continue  to  issue  computer  security 
guidance  to  assist  agencies  in  planning 
for  and  using  technical  security 
products  and  techniques.  Until  such 
guidance  is  issued,  however,  the 
planning  guidance  included  in  OMB 
Bulletin  9O-08  can  assist  in  determining 
techniques  for  effective  security  in  a 
system  and  in  addressing  technical 
controls  in  the  security  plan. 

(g)  System  Interconnection.  In  order 
for  a  community  to  effectively  manage 
risk,  it  must  control  access  to  and  from 
other  systems.  The  degree  of  such 
control  should  be  established  in  the 
rules  of  the  system  and  all  participants 
should  be  made  aware  of  any  limitations 
on  outride  access.  Technical  controls  to 
accomplish  this  should  be  put  in  place 
in  accordance  with  guidance  issued  by 
NIST. 
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There  are  varying  degrees  of  how 
connected  a  fystem  is.  For  example, 
some  systems  will  choose  to  isolate 
themselves,  others  will  restrict  access 
such  as  allowing  only  e-mail 
connections  or  remote  access  only  with 
advanced  authentication,  and  others 
will  be  fully  open.  The  management 
decision  to  interconnect  should  be 
based  on  the  availability  and  use  of 
technical  and  non-technical  safeguards 
and  consistent  with  the  acceptable  level 
of  risk  defined  in  the  system  rules. 

(3)  Review  of  Security  Controls.  The 
security  of  a  system  will  degrade  over 
time,  as  the  technology  evolves  and  as 
people  and  procedures  change.  Reviews 
should  assure  that  management, 
operational,  personnel,  and  technical 
controls  are  functioning  effectively. 
Security  controls  may  be  reviewed  by  an 
independent  audit  or  a  self  review.  The 
type  and  rigor  of  review  or  audit  should 
be  commensurate  with  the  acceptable 
level  of  risk  that  is  established  in  the 
rules  for  the  system  and  the  likelihood 
of  learning  useful  information  to 
improve  seciuity.  Technical  tools  such 
as  virus  scanners,  vulnerability 
assessment  products  (which  look  for 
known  seciuity  problems,  configuration 
errors,  and  the  installation  of  the  latest 
patches),  and  penetration  testing  can 
assist  in  the  on-going  review  of  different 
facets  of  systems.  However,  these  tools 
are  no  substitute  for  a  formal 
management  review  at  least  every  three 
years.  Indeed,  for  some  high-risk 
systems  with  rapidly  changing 
technology,  three  years  will  be  too  long. 

Depending  upon  the  risk  and 
magnitude  of  loss  or  harm  that  could 
result,  weaknesses  identified  during  the 
review  of  security  controls  should  be 
reported  as  deficiencies  in  accordance 
with  OMB  Circular  No.  A-123, 
"Management  Accountabifity  and 
Control"  and  the  Federal  Managers' 
Financial  Integrity  Act.  In  particular,  if 
a  basic  management  control  such  as 
assignment  of  responsibility,  a  workable 
security  plan,  or  management 
authorization  are  missing,  then 
consideration  should  be  given  to 
identifying  a  deficiency. 

(4)  Authorize  Processing.  The 
authorization  of  a  system  to  process 
information,  granted  by.  a  management 
official,  provides  an  important  quality 
control.  By  authorizing  processing  in  a 
system,  a  manager  accepts  the  risk 
associated  with  it.  Authorization  is  not 
a  decision  that  should  be  made  by  the 
security  staff.  Some  agencies  refer  to 
this  authorization  as  an  accreditation. 

Both  the  security  official  and  the 
authorizing  management  official  have 
security  responsibilities.  In  general,  the 
security  official  is  closer  to  the  day-to- 


day operation  of  the  system  and  will 
direct  or  perform  security  tasks.  The 
authorizing  official  will  normally  have 
general  responsibility  for  the  - 

organization  supported  by  the  system. 

Management  authorization  should  be 
based  on  an  assessment  of  management, 
operational,  and  technical  controls. 
Since  the  security  plan  establishes  the 
security  controls,  it  should  form  the 
basis  for  the  authorization, 
supplemented  by  more  specific  studies 
as  needed.  In  addition,  the  periodic 
review  of  controls  should  also 
contribute  to  future  authorizations. 
Some  agencies  perform  "certification 
reviews"  of  their  systems  periodically. 
These  formal  technical  evaluations  lead 
to  a  management  accreditation,  or 
"authorization  to  process."  Such 
certifications  (such  as  those  using  the 
methodology  in  FIPS  Pub  102 
"Guideline  for  Computer  Security 
Certification  and  Accreditation")  can 
provide  useful  information  to  assist 
management  in  authorizing  a  system, 
particularly  when  combined  with  a 
review  of  the  broad  behavioral  controls 
envisioned  in  the  security  plan  required 
by  the  Appendix. 

b.  Controls  in  Major  Applications. 
Certain  applications  require  special 
management  attention  due  to  the  risk 
and  magnitude  of  loss  or  harm  that 
could  occur.  For  such  applications,  the 
controls  of  the  support  system(s)  in 
which  they  operate  are  likely  to  be 
insufficient.  "Therefore,  additional 
controls  specific  to  the  application  are 
required.  Since  the  function  of 
applications  is  the  direct  manipulation 
and  use  of  information,  controls  for 
securing  applications  should  emphasize 
protection  of  information  and  the  way  it 
is  manipulated. 

(1)  Assign  Responsibility  for  Security. 
By  definition,  major  applications  are 
high  risk  and  require  special 
management  attention.  Major 

'appUcations  usually  support  a  single 
agency  function  and  often  are  supported 
by  more  than  one  general  support 
system.  It  is  important,  therefore,  that  an 
individual  be  assigned  responsibility  to 
assure  that  the  particular  application 
has  adequate  security.  To  be  effective, 
this  individual  should  be 
knowledgeable  in  the  information 
processed  by  the  application  and  in  the 
management,  operational,  and  technical 
controls  used  to  protect  the  application. 

(2)  Application  Security  Plans. 
Security  for  each  major  application 
should  be  addressed  by  a  security  plan 
specific  to  the  application.  The  plan 
should  include  controls  specific  to 
protecting  information  and  should  be 
developed  from  the  application 
manager's  perspective.  To  assist  in 


assuring  its  viability,  the  plan  should  be 
shown  to  the  manager  of  the  primary 
support  system  which  the  application 
uses  for  advice  and  comment.  This 
recognizes  the  critical  dependence  of 
the  security  of  major  applications  on  the 
underlying  support  systems  they  use. 

(a)  Application  Rules.  Rules  of 
behavior  should  be  established  which 
delineate  the  responsibilities  and 
expected  behavior  of  all  individuals 
with  access  to  the  appUcation.  The  rules 
should  state  the  consequences  of 
inconsistent  behavior.  Such  rules 
should  include,  for  example,  limitations 
on  changing  data,  searching  data  bases, 
or  divulging  information. 

(b)  Specialized  Awareness  and 
Training.  Awareness  and  training 
should  vary  depending  on  the  type  of 
access  allowed  and  the  risk  that  access 
represents  to  the  security  of  information 
in  the  application.  This  training  will  be 
in  addition  to  that  required  for  access  to 
a  support  system. 

(c)  Personnel  Security.  For  most  major 
applications,  management  controls  such 
as  individual  accountability 
requirements,  separation  of  duties 
enforced  by  access  controls,  or 
limitations  on  the  processing  privileges 
of  individuals,  are  generally  more  cost- 
effective  personnel  security  controls 
than  background  screening.  If  adequate 
audit  or  access  controls  (through  both 
technical  and  non-technical  methods) 
caimot  be  estabUshed,  then  it  may  be 
cost-effective  to  screen  persoimel. 

(d)  Contingency  Planning.  Normally 
the  Federal  mission  supported  by  a 
major  application  is  critically 
dependent  on  the  application.  Manual 
processing  is  generally  NOT  a  viable 
back-up  option.  Managers  should  plan 
for  how  they  will  perform  their  mission 
and/or  recover  from  the  loss  of  existing 
application  support  in  the  event  of  an 
emergency.  Experience  has 
demonstrated  diat  testing  a  contingency 
plan  significantly  improves  its  viability. 
Indeed,  untested  plans  may  create  a 
false  sense  of  ability  to  recover  in  a 
timely  manner. 

(e)  Technical  Controls.  Technical 
security  controls,  for  example  software 
edits  that  limit  data  that  can  be  entered 
into  certain  files,  should  be  built  into 
each  application.  Often  these  controls 
will  correspond  with  the  rules  of 
behavior  for  the  application.  Under  the 
current  Appendix,  application  security 
is  focused  on  the  process  by  which 
sensitive,  custom  applications  are 
developed.  Given  the  increasing 
reliance  on  commercial  off-the-shelf 
software,  that  process  is  not  addressed 
in  detail  in  this  Appendix.  However, 
some  custom-developed  applications 
will  remain.  For  them  the  technical 


16974 


Federal  Register  /  Vol.  60,  No.  63  /  Monday.  April  3.  1995  /  Notices 


security  controls  defined  in  OMB 
Bulletin  No.  90-08  will  continue,  until 
that  guidance  is  replaced  by  NIST's 
security  planning  guidance. 

(0  Information  Sharing.  Assure  that 
information  which  is  shared  with 
Federal  organizations,  State  and  local 
governments,  and  the  private  sector  is 
appropriately  protected  relative  to  the 
protection  provided  when  the 
information  is  within  the  application. 
Controls  on  the  information  may  stay 
the  same  or  vary  when  the  information 
is  shared  with  another  entity.  For 
example,  the  primary  user  of  the 
information  may  require  a  high  level  of 
availability  while  the  secondary  user 
does  not,  and  can  therefore  relax  some 
of  the  controls  designed  to  maintain  the 
availability  of  the  information.  At  the 
same  time,  however,  the  information 
shared  may  require  a  level  of 
confidentiality  that  should  be  extended 
to  the  secondary  user.  This  may  require 
agreements  to  protect  such  information 
prior  to  its  being  shared. 

(g)  Public  Access  Controls.  Permitting 
public  access  to  a  Federal  application  is 
an  important  method  of  improving 
information  exchange  with  the  public. 
At  the  same  time,  it  introduces  risks  to 
the  Federal  application.  To  mitigate 
these  risks,  additional  controls  should 
be  in  place  as  appropriate.  These 
controls  are  in  addition  to  controls  such 
as  "firewalls"  that  are  put  in  place  for 
security  of  the  general  support  system. 

In  general,  it  is  more  difficult  to  apply 
conventional  controls  to  public  access 
systems,  because  many  of  the  users  of 
the  system  may  not  be  subject  to 
individual  accountability  policies.  In 
addition,  public  access  systems  may  be 
a  target  for  mischief  because  of  their 
higher  visibility  and  published  access 
methods. 

Official  records  need  to  be  protected 
against  loss  or  alteration.  Official 
records  in  electronic  form  are 
particularly  susceptible  since  they  can 
be  relatively  easy  to  change  or  destroy. 
Therefore,  official  records  should  be 
segregated  &om  information  made 
directly  accessible  to  the  public.  There 
are  different  ways  to  segregate  records. 
Some  agencies  and  organizations  are 
creating  dedicated  information 
dissemination  systems  (such  as  bulletin 
boards  or  World  Wide  Web  servers)  to 
support  this  function.  These  systems 
can  be  on  the  outside  of  secure  gateways 
which  protect  internal  agency  records 
from  outside  access. 

In  order  to  secure  applications  that 
allow  direct  public  access,  conventional 
techniques  such  as  least  privilege 
(limiting  the  processing  capability  as 
well  as  access  to  data)  and  integrity 
assurances  (such  as  checking  for 


viruses,  clearly  labeling  the  age  of  data, 
ur  periodically  spot  checking  data) 
should  also  be  used.  Additional 
gindance  on  securing  public  access 
systems  is  available  from  NIST 
Computer  Systems  Laboratory  Bulletin 
"Security  Issues  in  Public  Access 
Systems"  (May,  1993). 

(3)  Review  of  Application  Controls.  At 
least  every  three  years,  a  review  or  audit 
of  the  security  controls  for  each  major 
application  should  be  performed.  Such 
reviews  should  verify  that  responsibility 
for  the  security  of  the  application  has 
been  assigned,  that  a  viable  security 
plan  for  the  application  is  in  place,  and 
that  a  manager  has  authorized  the 
processing  of  the  application.  A 
deficiency  in  any  of  these  controls 
should  be  considered  a  deficiency 
pursuant  to  the  Federal  Manager's 
Financial  Integrity  Act  and  OMB 
Circular  No.  A-123,  "Management 
Accountability  and  Control." 

The  review  envisioned  here  is 
different  than  the  system  test  and 
certification  process  required  in  the 
current  Appendix.  That  process, 
however,  remains  useful  for  assuring 
that  technical  security  features  are  built 
into  custom-developed  software 
applications.  While  the  controls  in  that 
process  are  not  specifically  called  for  in 
the  new  Appendix,  they  remain  in 
Bulletin  No.  90-08.  and  are 
recommended  in  appropriate 
circumstances  as  technical  controls. 

(4)  Authorize  Processing.  A  major 
application  should  be  periodically 
authorized  by  the  management  official 
responsible  for  the  function  supported 
by  the  application.  The  intent  of  this 
requirement  is  to  assure  that  the  senior 
official  whose  mission  will  be  adversely 
affected  by  security  weaknesses  in  the 
application  periodically  assesses  and 
accepts  the  risk  of  operating  the 
application.  The  authorization  should 

be  based  on  the  application  security        • 
plan  and  any  review(s)  f)erformed  on 
the  application.  It  should  also  take  into 
account  the  risks  from  the  general 
support  systems  used  by  the 
application. 

4.  Assignment  of  Responsibilities.  The 
Appendix  assigns  government-wide 
responsibilities  to  agencies  that  are 
consistent  with  their  missions  and  the 
Computer  Security  Act. 

a.  Department  of  Commerce.  The 
Department  of  Commerce,  through 
NIST,  is  assigned  the  following 
responsibilities  consistent  with  the 
Computer  Security  Act. 

(1)  Develop  and  issue  security 
standards  and  guidance. 

(2)  Review  and  update,  with 
assistance  frx)m  OPM.  the  guidelines  for 
security  awareness  and  training  issued 


in  1988  pursuant  to  the  Computer 
Security  Act  to  assure  they  are  effective. 

(3)  Replace  and  update  the  technical 
planning  guidance  in  the  appendix  to 
OMB  Bulletin  90-08. 

(4)  Provide  agencies  with  guidance 
and  assistance  concerning  effective 
controls  for  systems  when 
interconnecting  with  other  systems, 
including  the  Internet.  Such  guidance 
on,  for  example,  so-called  "firewalls"  is 
becoming  widely  available  and  is 
critical  to  agencies  as  they  consider  how 
to  interconnect  their  communications 
capabilities. 

(5)  Coordinate  agency  incident 
response  activities.  This  is  already 
underway  through  the  Forum  for 
Incident  Response  Teams  (FIRST). 

(6)  Assess  seciuity  vulnerabilities  in 
new  information  technologies  and 
apprise  Federal  agencies  of  such 
vulnerabilities.  The  intent  of  this  new 
requirement  is  to  help  agencies 
imderstand  the  security  implications  of 
technology  before  they  purchase  and 
field  it.  In  the  past,  there  have  been  too 
many  instances  where  agencies  have 
acquired  and  implemented  technology, 
then  found  out  about  vulnerabilities  in 
the  technology  and  had  to  retrofit 
security  measures.  This  activity  is 
intended  to  help  avoid  such  difficulties 
in  the  future. 

b.  Security  Policy  Board.  The  Security 
Policy  Board  is  assigned  responsibility 
for  national  security  policy  coordination 
in  accordance  with  appropriate 
Presidential  directive. 

c.  Department  of  Defense.  The 
Department,  through  the  National 
Security  Agency,  should  provide 
technical  advice  and  assistance  to  NIST, 
including  work  products  such  as 
technical  sectirity  guidelines,  which 
NIST  can  draw  upon  for  developing 
standards  and  guidelines  for  protecting 
sensitive  information  in  Federal 
computers. 

Also,  the  Department,  through  the 
National  Security  Agency,  should  assist 
NIST  in  evaluating  vulnerabilities  in 
emerging  technologies.  Such 
vulnerabilities  may  present  a  risk  to 
national  security  information  as  well  as 
to  unclassified  information. 

d.  Office  of  Personnel  Management.  In 
accordance  with  the  Computer  Security 
Act,  the  Office  of  Personnel 
Management  should  review  its 
regulations  concerning  computer 
security  training  and  assure  that  they 
are  effective. 

In  addition,  OPM  should  assist  the 
Department  of  Commerce  in  the  review 
and  update  of  its  computer  security 
awareness  and  training  guidelines.  OPM 
worked  closely  with  NIST  in  developing 


the  current  guidelines  and  should  work 
with  NIST  in  revising  those  guidelines. 

e.  General  Services  Administration. 
The  General  Services  Administration 
should  provide  agencies  guidance  for 
addressing  security  considerations 
when  acquiring  information  technology 
products  or  services.  This  continues  the 
ciurent  requirement. 

In  addition,  where  cost-effective  GSA 
should  establish  government-wide 
contract  vehicles  for  agencies  to  use  to 
acquire  certain  security  services.  Such 
vehicles  already  exist  for  providing 
system  back-up  support  and  conducting 
security  analyses. 

GSA  should  also  provide  appropriate 
security  services  to  assist  Federal 
agencies  to  the  extent  that  provision  of 
such  services  is  cost-effective.  This 
includes  providing,  in  conjunction  with 
the  Department  of  Defense  and  the 
Department  of  Commerce,  appropriate 
services  which  support  Federal  use  of 
the  National  Information  Infrastructure 
(e.g.,  use  of  digital  signature 
technology). 

f.  Department  of  Justice.  The 
Department  of  Justice  should  provide 
guidance  to  Federal  agencies  on  legal 
remedies  available  to  them  when 
serious  security  incidents  occur.  Such 
guidance  should  include  ways  to  report 
incidents  and  cooperate  with  law 
enforcement. 

In  addition,  the  Department  should 
pursue  appropriate  legal  actions  on 
behalf  of  the  Federal  government  when 
serious  security  incidents  occur. 

5.  Reports.  Tne  Appendix  requires 
agencies  to  provide  two  reports  to  OMB: 

The  first  is  a  requirement  that 
agencies  report  security  deficiencies  and 
material  weaknesses  within  their 
FMFIA  reporting  mechanisms  as 
defined  by  OMB  Circular  No.  A-123, 
"Management  Accountability  and 
Control,"  emd  take  corrective  actions  in 
accordance  with  that  directive. 

The  second,  defined  by  the  Computer 
Security  Act,  requires  that  a  summary  of 
agency  security  plans  be  included  in  the 
five-year  information  resources 
management  plan  required  by  the 
Paperwork  Reduction  Act. 

Accordingly,  Appendix  III  of  Circular 
A-130  is  proposed  to  be  revised  to  read 
as  set  forth  below. 
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Appendix  III— To  OMB  Circular  No.  A- 
130,  Security  of  Federal  Automated 
Information 

1.  Purpose 

This  Appendix  establishes  a  minimum  set 
of  controls  to  be  included  in  Federal 
automated  information  security  programs; 
assigns  Federal  agency  responsibilities  for 
the  security  of  automated  information;  and 


links  agency  automated  information  security 
programs  and  agency  management  control 
systems  established  in  accordance  with  OMB 
Circular  No.  A-123.  The  Appendix  revises 
procedures  formerly  contained  in  Appendix 
III  to  OMB  Circular  No.  A-130  (50  FR  52730; 
December  24. 1985).  and  incorporates 
requirements  of  the  Computer  Security  Act  of 
1987  (P.L.  100-235)  and  responsibilities 
assigned  in  applicable  national  security 
directives. 

2.  Definitions 

The  term: 

a.  "adequate  security"  means  security 
commensurate  with  the  risk  and  magnitude 
of  the  harm  resulting  from  the  loss,  misuse, 
or  unauthorized  access  to  or  modification  of 
information.  This  includes  assuring  that 
systems  and  applications  used  by  the  agency 
o[>erate  effectively  and  provide  appropriate 
confidentiality,  integrity,  and  availability, 
through  the  use  of  cost-effective 
management,  personnel,  operational,  and 
technical  controls. 

b.  "application"  means  the  use  of 
information  resources  (information  and 
information  technology)  to  satisfy  a  specific 
set  of  user  requirements. 

c.  "general  support  system"  or  "system" 
means  an  interconnected  set  of  information 
resources  under  the  same  direct  management 
control  which  share  conunon  functionality.  A 
system  normally  includes  hardware, 
software,  information,  data,  applications,  and 
people.  A  system  can  be.  for  example,  a  local 
area  network  (LAN)  including  smart 
terminals  that  suppHsrts  a  branch  office,  an 
agency-wide  backbone,  a  communications 
network,  a  dep»artmental  data  processing 
center  including  its  op>erating  system  and 
utilities,  a  tactical  radio  network,  or  a  shared 
information  processing  service  organization 
(IPSO). 

d.  "major  application"  means  an 
application  that  requires  special  attention  to 
security  due  to  the  risk  and  magnitude  of  the 
harm  resulting  from  the  loss,  misuse,  or 
unauthorized  access  to  or  modification  of  the 
information  in  the  application.  Note:  All 
Federal  information  requires  some  level  of 
protection.  Certain  applications,  because  of 
the  information  in  them,  however,  require 
special  management  oversight  and  should  be 
treated  as  major.  Adequate  security  for  other 
applications  should  be  provided  by  seciu-ity 
of  the  systems  in  which  they  operate. 

3.  Automated  Information  Security 
Programs.  Agencies  should  implement  and 
maintain  a  program  to  assure  that  adequate 
security  is  provided  for  all  agency 
information  collected,  processed, 
transmitted,  stored,  or  disseminated  in 
general  support  systems  and  major 
applications. 

Each  agency's  program  should  implement 
policies,  standards  and  procedures  which  are 
consistent  with  government-wide  (wlicies, 
standards,  and  procedures  issued  by  the 
Office  of  Management  and  Budget,  the 
Department  of  Commerce,  the  General 
Services  Administration  and  the  Office  of 
Personnel  Management  (OPM).  Different  or 
more  stringent  requirements  for  securing 
national  security  information  should  be 
incorporated  into  agency  programs  as 


required  by  appropriate  national  security 
directives.  At  a  minimum,  agency  programs 
should  include  the  following  controls  in  their 
general  support  systems  and  major 
applications: 
a.  Controls  for  general  support  systems. 

(1)  Assign  Responsibility  for  Security. 
Assign  responsibility  for  security  in  each 
system  to  an  official  knowledgeable  in  the 
information  technology  used  in  the  system 
and  in  providing  security  for  such 
technology. 

(2)  System  Security  Plan.  Plan  for  the 
security  of  each  general  support  system  as 
part  of  the  organization's  information 
resources  management  (IRM)  planning 
process.  The  security  plan  should  be 
consistent  with  guidance  issued  by  the 
National  Institute  of  Standards  and 
Technology  (NIST).  Independent  advice  and 
comment  on  the  security  plan  should  be 
solicited  prior  to  the  plan's  implementation. 
A  summary  of  the  security  plans  should  be 
incorporated  into  the  5-year  IRM  plan 
required  by  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  and  Section  8(b)  of  this 
circular.  Security  plans  should  include: 

(a)  Rules  of  the  System.  Establish  a  set  of 
rules  of  behavior  concerning  use  of.  security 
in.  and  the  acceptable  level  of  risk  for  the 
system.  The  rules  should  be  based  on  the 
needs  of  the  various  users  of  the  system.  The 
security  required  by  the  rules  should  be  only 
as  stringent  as  necessary  to  provide  adequate 
security  for  information  in  the  system.  Such 
rules  should  clearly  delineate  responsibilities 
and  expected  behavior  of  all  individuals  with 
access  to  the  system.  They  should  also 
include  appropriate  limits  on 
interconnections  to  other  systems  and  should 
define  service  provision  and  restoration 
priorities.  Finally,  they  should  be  clear  about 
the  consequences  of  behavior  not  consistent 
with  the  rules. 

(b)  Awareness  and  Training.  Ensure  that  all 
individuals  are  aware  of  their  security 
responsibilities  and  trained  in  how  to  fulfill 
them  before  allowing  them  access  to  the 
system.  Such  awareness  and  training  should 
assure  that  individuals  are  versed  in  the  rules 
of  the  system,  be  consistent  with  guidance 
issued  by  NIST  and  OPM.  and  apprise 
individuals  about  available  assistance  and 
technical  security  products  and  techniques. 
Behavior  consistent  with  the  rules  of  the 
system  and  jjeriodic  refresher  training  should 
be  required  for  continued  access  to  the 
system. 

(c)  Personnel  Controls.  Screen  all 
individuals  who  are  authorized  to  bypass 
technical  and  operational  security  controls  of 
the  system  (e.g..  LAN  administrators  or 
system  programmers)  commensurate  with  the 
risk  and  magnitude  of  loss  or  harm  they 
could  cause.  Such  screening  should  occur 
prior  to  the  individuals'  being  authorized  to 
bypass  controls  and  p>eriodically  thereafter. 

(d)  Incident  Response  Capability.  Ensure 
that  there  is  a  capability  to  provide  help  to 
users  when  a  security  incident  occurs  in  the 
system  and  to  share  information  concerning 
common  vulnerabilities  and  threats.  This 
capability  should  coordinate  with  those  in 
other  organizations  and  should  assist  the 
agency  in  pursuing  appropriate  legal  action, 
consistent  with  Department  of  justice 
guidance. 
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(e)  Continuity  of  Support.  Establish  and 
periodically  test  the  capability  to  continue 
providing  service  within  a  system  based 
upon  the  needs  and  priorities  of  the 
participants  of  the  system. 

(fl  Technical  Security  Ensure  that  cost- 
effective  security  products  and  techniques 
are  appropriately  used  within  the  system. 

(g)  System  Interconnection.  Obtain  written 
management  authorization  based  upon  the 
acceptance  of  risk  to  the  system  prior  to 
connecting  with  other  systems.  Where 
connection  is  authorized,  controls  should  be 
established  which  are  consistent  with  the 
rules  of  the  system  and  in  accordance  with 
guidance  from  NIST. 

(3)  Review  of  Security  Controls. 
Periodically  review  the  security  controls  in 
each  system  commansurate  with  the 
acceptable  level  of  risk  for  the  system 
established  in  its  rules,  especially  when 
significant  modifications  are  made  and  at 
least  every  3  years.  Defending  on  the 
potential  risk  and  magnitude  of  harm  that 
could  occur,  consider  identifying  a 
deficiency  pursuant  to  OMB  Circular  No.  A- 
123,  "Management  Accountability  and 
Control"  and  the  Federal  Managers'  Financial 
Integrity  Act  (FMFIA),  if  there  is  no 
assignment  of  security  responsibility,  no 
security  plan  or  no  authorization  to  process 
in  a  system. 

(4)  Authorize  Processing.  Ensure  that  a 
management  official  authorizes  in  writing  the 
uae  of  each  general  support  system  based  on 
Implementation  of  its  security  plan  before 
beginning  or  significantly  changing 
processing  in  the  system.  Use  of  the  system 
should  be  reauthorized  at  least  every  three 
years. 

b.  Controls  for  Major  Applications. 

(1)  Assign  Responsibility  for  Security. 
Assign  responsibility  for  security  of  each 
major  application  to  a  management  official 
knowledgeable  in  the  nature  of  the 
information  pnxxssed  by  the  application  and 
in  the  management,  operational,  and 
technical  controls  used  to  protect  it  This 
official  should  assure  that  effective  security 
products  and  techniques  are  appropriately 
used  in  the  application  and  should  be 
contacted  when  a  security  incident  occurs 
concerning  the  application. 

(2)  Application  Security  Plan.  Plan  for  the 
adequate  security  of  each  major  application, 
taking  into  account  the  security  of  all  systems 
in  which  the  application  will  ofMrate.  The 
plan  should  be  consistent  with  guidance 
issued  by  NIST.  Advice  and  comment  on  the 
plan  should  be  solicited  from  the  official 
responsible  for  security  in  the  primary 
system  in  which  the  application  will  operate 
prior  to  the  plan's  implementation.  A 
summary  of  the  security  plans  should  be 
incorporated  into  the  5-year  IRM  plan 
required  by  the  Papwrwork  Reduction  Act. 
Application  security  plans  should  include: 

(a)  Application  Rules.  Establish  a  set  of 
rules  concerning  use  of  and  behavior  within 
the  application.  The  rules  should  be  as 
stringent  as  necessary  to  provide  adequate 
security  for  the  application  and  the 
information  in  it.  Such  rules  should  clearly 
delineate  respmnsibtlities  and  expected 
behavior  of  all  individuals  with  access  to  the 
application.  In  addition,  the  rules  should  be 


clear  about  the  consequences  of  behavior  not 
consistent  with  the  rules. 

(b)  Specialized  Awareness  and  Training. 
Before  allowing  individuals  access  to  the 
application,  ensure  that  all  individuals 
receive  specialized  awareness  and  training 
focused  on  their  resf>onsibilities  and  the 
application  rules.  This  may  be  in  addition  to 
the  awareness  and  training  required  for 
accen  to  a  system.  Such  awareness  and 
training  may  vary  from  a  notification  at  the 
time  of  access  (e.g.,  for  members  of  the  public 
using  an  information  retrieval  application)  to 
formal  training  (e.g.,  for  an  employee  that 
works  with  a  high  risk  application). 

(c)  Personnel  Security.  Incorporate  controls 
such  as  separation  of  duties,  least  privilege 
and  individual  accountability  into  the 
application  as  appropriate.  In  cases  where 
such  controls  cannot  adequately  protect  the 
application  and  information  in  it.  screen 
individuals  commensurate  with  the  risk  and 
magnitude  of  the  harm  they  could  cause. 
Such  screening  should  be  done  prior  to  the 
individuals  being  authorized  to  access  the 
application  and  periodically  thereafter. 

(d)  Contingency  Planning.  EsUblish  and 
periodically  test  the  capability  to  perform  the 
agency  function  supf>orted  by  the  application 
in  the  event  of  failure  of  its  automatcKl 
support. 

(e)  Technical  Controls.  Ensure  that 
appropriate  security  controls  are  specified, 
designed  into,  tested,  and  accepted  in 
accordance  with  guidance  issued  by  NIST. 

(f)  Information  Sharing.  Ensure  that 
information  shared  from  the  application  is 
protected  appropriately,  relative  to  the 
protection  provided  when  information  is 
within  the  application. 

(g)  Public  Access  Controls.  Where  an 
agency's  application  promotes  or  permits 
public  access,  additional  security  controls 
should  be  added  to  protect  the  integrity  of 
the  application  and  the  confidence  the  public 
has  in  the  application.  Such  controls  should 
include  segregating  information  made 
directly  accessible  to  the  public  from  official 
agency  records  (e.g.,  by  putting  information 
onto  a  bulletin  board). 

(3)  Review  of  Application  Controls. 
Perform  an  independent  review  or  audit  of 
the  security  controls  in  each  application  at 
least  every  three  years.  Consider  identifying 
a  deficiency  pursuant  to  the  Federal 
Managers'  Financial  Integrity  Act  if  there  is 
no  assignment  of  responsibility  for  security, 
no  security  plan,  or  no  authorization  to 
process  for  the  application. 

(4)  Authorize  Processing.  Ensure  that  a 
management  official  authorizes  in  writing 
use  of  the  application  by  confirming  that  its 
security  plan  as  implemented  adequately 
secures  the  application.  Results  of  the  nKMt 
recent  review  or  audit  of  controls  should  be 
a  factor  in  management  authorizations.  The 
application  should  be  authorized  prior  to 
operating  and  re-authorized  at  least  every 
three  years  thereafter.  Management 
authorization  implies  accepting  the  risk  of 
each  system  used  by  the  application. 

4.  Assignment  of  Responsibilities 

a.  Department  of  Commerce.  The  Secretary 
of  Commerce  should: 

(1)  Develop  and  issue  appropriate 
standards  and  guidance  for  the  security  of 


sensitive  information  in  Federal  computer 
systems. 

(2)  Review  and  update  guidelines  for 
training  in  computer  security  awareness  and 
accepted  computer  security  practice,  with 
assistance  from  OPM. 

(3)  Provide  agencies  guidance  for  security 
planning  to  assist  in  their  development  of 
application  and  system  security  plans. 

(4)  Provide  guidance  and  assistance,  as 
appropriate,  to  agencies  concerning  effective 
controls  when  interconnecting  with  other 
systems. 

(5)  Coordinate  agency  incident  resF)onse 
activities  to  promote  sharing  of  incident 
response  information  and  related 
vulnerabilities. 

(6)  Evaluate  new  information  technologies 
to  assess  their  security  vulnerabilities,  with 
technical  assistance  from  the  Department  of 
Defense,  and  apprise  Federal  agencies  of 
such  vulnerabilities  as  soon  as  they  are 
known. 

b.  Security  Policy  Board.  The  Security 
Policy  Board  should: 

(1)  Act,  in  accordance  with  applicable 
national  security  directives,  to  coordinate  the 
security  activities  of  the  Federal  Government 
regarding  the  security  of  automated 
information  systems  that  process  national 
seciirity  information: 

c.  Department  of  Defense.  The  Secretary  of 
Defense  should: 

(1)  Provide  appropriate  technical  advice 
and  assistance  (including  work  products)  to 
the  Department  of  Commerce. 

(2)  Assist  the  Department  of  Commerce  in 
evaluating  the  vulnerabilities  of  emerging 
information  technologies. 

d.  Office  of  Personnel  Management.  The 
Director  of  the  Office  of  Personnel 
Management  should: 

(1)  Assure  that  its  regulations  concerning 
computer  security  training  for  Federal 
civilian  employees  are  effective. 

(2)  Assist  the  Department  of  Commerce  in 
updating  and  maintaining  guidelines  for 
training  in  computer  security  awareness  and 
accepted  computer  security  practice. 

e.  General  Services  Administration.  The 
Administrator  of  General  Services  should: 

(1)  Assure  that  the  Federal  Information 
Resources  Management  Regulation  provides 
guidance  to  agencies  on  addressing  security 
considerations  when  acquiring  automated 
data  processing  equipment  (as  defined  in 
section  111(a)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended) 

(2)  Facilitate  the  development  of  contract 
vehicles  for  agencies  to  use  in  the  acquisition 
of  cost-effective  security  products  and 
services  (e.g.,  back-up  services  contract). 

(3)  Provide  appropriate  security  services  to 
meet  the  needs  of  Federal  agencies  to  the 
extent  that  such  services  are  cost-effective. 

f.  Department  offustice.  The  Attorney 
General  should: 

(1)  Provide  guidance  to  agencies  on  legal 
remedies  regarding  security  incidents  and 
ways  to  report  and  work  with  law 
enforcement  concerning  such  incidents. 

(2)  Pursue  appropriate  legal  actions  when 
security  incidents  occur. 
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5.  Correction  of  Deficiencies  and  Reports 

a.  Correction  of  Deficiencies.  Agencies 
shall  correct  deficiencies  which  are 
identified  through  the  reviews  of  security  for 
systems  and  major  applications  described 
above. 

b.  Reports  on  Deficiencies.  In  accordance 
with  OMB  Circular  No.  A-123,  if  a  deficiency 
in  controls  is  judged  by  the  agency  head  to 
be  material  when  weighed  against  other 
agency  deficiencies,  it  should  be  included  in 
the  annual  FMFIA  report.  Less  significant 
deficiencies  should  bie  reported  and  progress 
on  corrective  actions  tracked  at  the 
appropriate  agency  level. 

c.  Summaries  of  Security  Plans.  Agencies 
shall  include  a  summary  of  their  system 
security  plans  and  major  application  plans  in 
the  five-year  plan  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3505). 

[FR  Doc.  95-8055  Filed  3-31-95;  8:45  am] 
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CFR  CHECKLIST 


TIM 


Stock  Numb*r 


Prtc*       Ravtsion  Dale 


THto 


Revision  Data 
Jon.  1,  1995 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arrariged  In  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Govemnient  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

Tf>e  annual  rate  lor  subscnptwn  to  all  revised  volumes  is  S883.00 

domestic,  $220.75  additronal  for  foreign  mailing. 

Mail  orders  to  tfie  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  rrxjst  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  or  Master  Card).  Charge  orders  rray  be  telephoned 

to  ttie  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  ctiarge  orders 

to  (202)  512-2233. 

Title  Stock  NumtMr  Prtca 

1,  2  (2  Resen/ed) (869-026-00001-8) $5.00 

3  (1993  CompikJfton 
and  Parts  100  and 
101)  (869-022-00002-1) 33.00 

4  (869-026-00003-4) 5.50 

1-699  ..". (869-026-00004-2) 23.00 

700-1 199  (869-026-00005-1) 20.00 

1200-€nd.  6  (6 

Reserved) (86»-O22-000O6-3) 23iX) 

0-26  ....'. (869-022-00007-1) 21.00 

27-45  (869-026-00008-5) 14.00 

•46-51  (869-026-00009-3) 21.00 

52  (869-022-00010-1)  30.00 

53-209 (869-022-0001 1-0) 23.00 

210-299 (869-026-00012-3) 34.00 

300-399 (86*-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-899 (869-022-00015-2) 22.00 

900-999 (869-022-00016-1) 34.00 

1000-1059  (869-022-00017-9) 23X10 

106O-1 1 19  (869-026-00018-2) \bJ0O 

1120-1199  ..(869-026-00019-1  12X)0 

1200-1499  (869-022-00020-9) 30.00 

•1500-1899 (869-02M)0021-2) 35.00 

1900-1939  (869-022-00022-5) 15.00 

•1940-1949 (869-026-00023-9) 30.00 

1950-1999  (869-O26-00024-7) 40.00 

2000-ind (869-026-00025-5) 14.00 

5  (869-022-00026-8) 22.00 

9  Paris: 

HI99  (869-022-00027-6) 29.00 

'200-End  (869-026-00028-0) 23.00 


10 

0-50  (869-026-00029-8) 30.00 

51-199 (869-022-00030-6) 22.00 

200-399 (869-026-00031-0) 15.00 

40O499 (869-026-00032-8) 21.00 

500-£nd  (869-022-0003>l) 37.00 

11  (869-026-00034-4) 14.00 

12  Pari*: 

1-199  (869-026-00035-2) 12.00 

•200-219  (869-026-00036-1) 16.00 

220-299 (869-022-00037-3) 28.00 

300^99 (869-022-00038-1) 22.00 

500-599 (869-022-00039-0) 20.00 

•600-£nd  (869-026-00040-9) 35.00 

13  (869-026-00041-7) 32.00 


'Jon.  1, 

1994 

Jon.  1. 

1995 

Jon.  1, 

1995 

Jon.  1, 

1995 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1995 

Jon.  1, 

1995 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1995 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1995 

Jon.  1, 

1995 

Jon.  1, 

1994 

Jon.  1, 

1995 

Jon.  1, 

1994 

Jon.  1, 

1995 

Jon.  1, 

1995 

Jon.  I 

1995 

Jon.  1, 

1994 

Jon.  1 

,  1994 

Jon.  1 

.  1995 

Jon.  1 

,  1995 

Jon.  1 

.  1994 

*Jon.  1 

,  1993 

Jon.  1 

,  1995 

Jon.  1 

,  1994 

Jon.  1 

,  1995 

Jon.  1 

,  1995 

Jon.  1 

,  1995 

Jon.  1 

.  1994 

Jon.  1 

,  1994 

Jon.  1 

.  1994 

Jon.  1 

,  1995 

Jon.  1 

,  1995 

^A.  p ■  ■  I ■  I 

1-59  (869-022-00042-0) 32.00 

60-139 (869-022-00043-8) 26.00 

140-199 (869-026-00044-1) 13.00 

200-1199  (869-026-00045-0)  23.00 

1200-€nd (869-026-00046-8)  16.00 

15  Parts: 

0-299  ..„ (869-022-00047-1) 15.00 

300-799 (869-022-00048^ 26.00 

800-fnd  (869-026-00049-2) 21.00 

10  Parts: 

0-149  (869-026-00050-6)  7.00 

150^999 (869-O22-00O51-9) 18.00 

1000-€nd (869-022-00052-7) 25.00 

17  Parts: 

1-199  (869-022-00054-3) 20.00 

200-239 (869-022-00055-1) 23.00 

240-€nd  (869-022  O0056-0) 30.00 

18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6)  19.00 

280-399 (869-022-00059-4) 13.00 

400-£nd  (869-022-00060-8) 11.00 

19  Parts: 

1-199  _ (869-022-00061-6) 39.00 

200-€nd  _ (869-022-00062-4) 1 2.00 

20  Parts: 

1-399 (869-022-00063-2) 20.00 

40O499 (869-022-00064-1) 34.00 

500-£nd  (869-022-00065-9)  31.00 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21.00 

170-199 (869-022-00068-3) 21.00 

200-299 „_ (869-022-0006^1) 7.00 

300-499 (869-022-00070-5) 36.00 

500-599  (869-022-00071-3)  16.00 

600-799  (869-022-00072-1) 8.50 

800-1299  (869-022-00073-0)  22.00 

1300-trxl (869-022-00074-8) 13.00 

22  Parts: 

1-299  (869-022-00075-6) 32.00 

300-£nd  (869-022-00076-4) 23.00 

23  (869-022-00077-2) 21.00 

24  Parts: 

0-199  (869-022-00078-1) 36.00 

20O-499 (869-022-00079-9) 38.00 

500-699  (669-022-00080-2) 20.00 

700-1699  (869-022-00081-1) 39.00 

1 700-£nd (869-022-00082-9) 1 7.M 

25  (869-022-00083-7) 32.00 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00 

§§1.61-1.169  ._ (869-022-00085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§  1.301-1.400 (869-022-00087-0) 17.00 

§§  1 .40 1  - 1 .440 (869-022-00088-8) 30.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-00090-0)  21.00 

§§  1.641-1.850 (869-022-0009  M)  24.00 

§§1.851-1.907  (869-022-00092-6) 26.00 

§§1.908-1.1000  (869-022-00093-4)  27.00 

§§1,1001-1.1400  (869-022-O0094-2) 24.00 

§§  1.1401-€nd  (869-022-00095-1) 32.00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49 (869-022-00098-4) 14.00 

50-299 (869-022-00099-3) 14.00 

300-499  (869-022-00 1  OO-l) 24.00 

500-599 (869-022-00 10 1-9) 6.00 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 

Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1995 

Jon.  1.  1995 
Jon.  1,  1994 
Jon.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr  1,  1994 
Apr.  1,  1994 

Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
AJsr. 
AJjr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
*Apr 


1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1990 


Stock  Number 


Prtc* 


600-€nd  (869-022-00102-7) 8.00 

27  Parts: 

l-'W  •  - (869-022-00103-5) 36.00 

200-£nd  (869-022-00104-3) 13.00 

28  Parts: 

1-42  (869-022-00105-1)  ._...     27.00 

43-end  (869-022-00106-0)  21.00 

29  Parts: 

0-99  (869-022-00107-8) 21.00 

100-499 (869-022-00108-6) 9.50 

500-899 (869-022-00109-4) 35.00 

900-1899  (869-022-001 10-8) 17.00 

1900-1910  (§§1901.1  to 

1910.999)  (869-022-00111-6) 

1910  (§§1910.1000  to 

end)  (869-022-00112-4) 21.00 

191 1-1925  (869-022-001 13-2) 26.00 

1926 (869-022-001 14-1) 33.00 

1927-£nd (869-022-001 15-9) 36.00 

30  Parts: 

1-199  (869-022-00116-7) 27.00 

200-699 (869-022-00117-5) 19.00 

700-€nd  (869-022-00118-3) 27.00 

31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-€nd  (869-022-00120-5) 30.00 

32  Parts: 

1-39,  Vd.  I 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vol,  III 1800 

1-190  (869-022-00121-3)  . 

191-399 (869-022-00122-1)  . 

400-629 (869-022-00)23-0)  . 

630-699 (869-022-00124-8)  . 

700-799 (869-022-00125-6)  . 

800-£nd  (869-022-00126-4)  . 

33  Parts: 

1-124  (869-022-00127-2)  . 

125-199 (869-022-00128-1)  . 

200-€nd  (869-022-00129-9)  . 

34  Parts: 

'-299  (869-022-00130-2)  . 

300-399 (869-022-00131-1)  . 

400-£nd  (869-022-00132-9)  .. 

35  (869-022-00133-7)  .. 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

200-End  (869-022-00135-3) 37.00 

37 (869-022-00 136-1)  .. 

38  Parts: 

0-17  (869-022-00137-0) 30.00 

l»-€nd  (869-022-00138-8) 29,00 

39  (869-022-00139-6) 16.00 

40  Parts: 

1-51  (869-022-00140^) 39.00 

52  (869-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  „ (869-022-00143-4)  36.00 

61-80  (869-022-00144-2) 41.00 

81-85  (869-022-00145-1) 23.00 

86-99  (869-022-00146-9) 41.00 

39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 
28.00 


31.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
26.00 
24.00 

28.00 
21.00 
40.00 


100-149 (869-022-00147-7) 

150-189 (869-022-00148-5) 

190-259 (869-022-00 149-3) 

260-299 (869-022-00150-7) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3)  . 

425-699 (869-022-00153-1)  . 

700-789 (869-022-00154-0)  . 


Revision  Date 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 


Tm« 


July  1, 
July  1, 


1994 
1994 


July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


33.00        July  1,  1994 


July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 


July  1, 
July  1. 


1994 
1994 


2  July 

2July 

2  July 

July 

July 

July 

*July 

July 

July 


1,  1984 
1,  1984 
1,  19&4 
1,  1994 
1,  1994 
1,  1994 
1,  1991 
1,  1994 
1,  1994 


July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 


12.00         July  1,  1994 


July  1,  1994 
July  1,  1994 

20.00        July  1,  1994 


July  1 
July  1 

July  1,  1994 


1994 
1994 


July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
Juty  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 


Stock  Number 


790-€nd  (869-022-00155-8) 27.00 

41  Chapters: 

1.  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) \ijoo 

UJOO 

6.00 

4.50 

13.00 

9.50 


3-6 

7  

8  ..... 

9  

10-17 

18,  Vol.  I,  Ports  1-5  1300 

18,  Vol.  II,  Parts  6-19 13  oo 

18,  Vol.  Ill,  Parts 20-52 1300 

19-100 ::::::::::  ,3:00 

9.50 
29.00 
15.00 
13.00 


1-100  (869-022-00156-6) 

101  (869-022-00157-4) 

102-200 (869-022-00158-2) 

201-£nd  (869-022-00159^1) 

42  Parts: 

1-399  (869-022-00160-4) . 

400-429 (869-022-00161-2) . 

430-£nd  (869-022-00162-1)  . 

43  Parts: 

1-999  (869-022-00163-9)  . 

1000-3999  (869-022-00164-7)  . 

4000-£nd (869-022-00165-5)  . 


24.00 
26.00 
36.00 

23.00 
31.00 
14.00 

44  (869-022-00166-3) 27.00 

45  Parts: 

1-199  (8«K)22-00167-1) 22.00 

200-499 (869-022-00168-0) 15.00 

500-1199  (869-022-00169-8) 32.00 

1200-£nd (869-022-00170-1) 26.00 

46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-022-00172-8) 16.00 

70-89  (869-022-00173-6) 8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-022-00175-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (869-022-00178-7) 21.00 

500-€nd  (869-022-00179-5) 15.W  . 

47  Parts: 

0-19  (869-022-00180-9)  ., 

20-39  (869-022-00181-7)  .. 

40-69  (869-022-00182-5)  .. 

70-79  (869-022-00183-3)  .. 

80-£nd  (869-022-00184-1) .. 


25.00 
20.00 
14.00 
24.00 
26.00 

48  Chapters: 

1  (Parts  1-51)  (869-022-00185-0) 36.00 

1  (Parts  52-99)  (869-022-00 186-«) 23.00 

2  (Ports  201-251)  (869-022-00187-6) 16.00 

2  (Parts  252-299) (869-022-001 8^-4) 13.00 

3-6 (869-022-00189-2) 23.00 

7-14  (869-022-00190-6) 30.00 

15-28  (869-022-00191-4) 32.00 

29-€nd  (869-022-00192-2) 17.00 

49  Parts: 

1-99  (869-022-00193-1)  . 

100-177 (869-022-00194-9)  . 

178-199 (869-022-00195-7)  ., 

200-399 (869-022-00196-5) .. 

400-999 (869-022-00197-3) .. 

1000-1199  (869-022-00198-1)  .. 

1200-£nd (869-022-00199-0)  .. 


50  Parts: 

1-199  (869-022-0020O-7) 

200-599 (86SK)22-00201-5) 

600-End  (869-022-00202-3) 

CFR  Index  and  Findings.^ 


Axis 


(869-022-00053-5) 


24.00 
30.00 
21.00 
30.00 
35.00 
19.00 
15.00 

25.00 
22.00 
27.00 


38.00 


Revision  Date 
July  1,  1994 

^July  1,  1984 

JJuly  1,  1984 

sjufy  1,  1984 

iJuly  1,  1984 

^July  1,  1984 

^July  1,  1984 

^July  1,  1984 

5  July  1,  1984 

3July  1,  1984 

^July  1,  1964 

^July  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Oct.  1,  1994 
Ocl.  1,  1994 
Ocf.  1,  1994 

Ocl.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1.  1994 

Oct.  1,  1994 

Oct.  1,  1994 

Ocf.  1,  1994 

Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
'Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Ocf.  1,  1994 
Ocf.  1,  1994 
Ocf.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Ocf.  1,  1994 
Ocf.  1,  1994 
Oct.  1,  1994 
Ocf.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Ocf.  1,  19W 
Ocf.  1,  1994 
Ocf.  1,  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Jon.  1,  1994 
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TM*  Stock  NumtMr 

CorT<)tete  1995  CFR  wt SM.OO 

Microfiche  CFR  Edition 

Cooiptote  set  (one-hme  moiling) IM.OO 

Comptete  set  (one-time  moling) —  223.00 

Complete  set  (one-time  ma*ng) 244.00 

Subscription  (moiled  OS  issued)  264.00 

Individual  copies LOO 


1995 

1992 
1993 
1994 
1995 
1995 


'  B*cauM  Wl*  3  8  or  onrxjd  comptotion,  ttw  vokjm*  and  ol  pctviouj  volum« 
shotid  t>*  r*tan«d  cb  a  p«(nnan«nt  [«4«(«nc«  souce 

'm»  J^if  1,  19ft5  •<*tion  o<  32  CfB  Port*  1-1W  cont3ns  o  note  onty  tor 
Pats  1-39  ndusvc  Fo  ttw  U  text  o(  ttw  Detcns*  AcquBmoo  Regulations 
in  Ports  1-39,  consUI  tt»  tf»e«  C«  volum«  issued  cb  ol  Juiy  1.  1W4.  contowng 
Itwsc  pvtv 

>mt  July  1.  1965  tdHwn  ol  41  CFB  Cr»apl«»$  1-100  contons  a  rx)»e  only 
loi  CtX3ptws  1  to  *9  nclusive  Fa  lf»  lui  text  d  ptocuiemeot  regiiolions 
t\  Choplefi  1  to  49,  coniuH  tt»  eleven  CFB  volurr>es  issued  as  ol  Xiy  1, 
1964  contonvig  ttxxe  ctiopters. 

'fto  omendments  to  lt«  volume  wete  pfomutgoled  durmg  the  period  Apr. 
1,  1990  to  Ma  31,  1994.  The  CFR  volume  issued  Apf*  1,  1990,  should  be 
lelaned. 

»No  amendrT>enh  to  tNs  volurrw  were  promulgated  durng  the  period  Wy 
1,  1991  to  June  X.  1994  The  CfB  volume  issued  Juty  1.  1991,  should  be  letotfied. 

*No  amendments  to  tt«  volume  weie  promulgated  dunng  the  penod  Xxxjory 
1,  1993  to  December  31,  1994.  The  CFB  volurDe  issued  January  I.  1993.  shaid 
be  leioned. 

'No  amendments  to  the  volume  were  peormigoted  duing  the  period  October 
1,  1993,  to  SeplerrOer  30.  1994.  The  CFR  volume  issued  October  1,  1993,  shocW 
beretowwd. 


CFR  ISSUANCES  1995 

January  1995  Editions  and  Pi^jected  April,  1995 

Editions 

This  list  sets  out  tt)e  CFR  Issuances  for  ttie  January  1 995  editions 
and  projects  ttie  put)tication  plans  for  ttie  April,  1995  quarter. 
A  projected  schedule  that  will  include  the  July,  1995  quarter  will 
appear  In  the  first  Federal  Register  issue  of  July. 

For  pricing  information  on  available  1994-1995  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  In 
the  Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  Ttie 
weekly  CFR  checklist  and  the  monthly  Ust  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  fotbwing 
schedule: 

Titles  1-16-^anuary  1 
Titles  17-27— April  1 
Titles  28-4 1 -^uly  1 
Titles  42-50— October  1 

All  volumes  listed  below  will  adtiere  to  these  scheduled  revision 
dates  unless  a  rxitation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1, 1995: 

THte 


CFR  Index 

1-2 

3  (Compilation) 

4 

5  Parts: 

1-699 

700-1199 

1200-End 

6  [Reserved] 

7  Parts: 

0-26 

27-45 

46-51 

52 

53-209 

210-299 

300-399 

400-699 

700-899 


900-999 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End 


9  Parts: 

1-199 
200-End 


10  Parts: 

0-50 

51-199 

200-399  (Cover  only) 

400-499 

500-End 

11 


140-199 

12  Parts: 

200-1199 

1-199 

1200-End 

200-219 

220-299 

15  Parts: 

300-499 

0-299 

500-599 

300-799 

600-End 

800-End 

13 

16  Parts: 

0-149 

14  Parts: 

150-999 

1-59 

1000-End 

60-139 

Projected  April  1, 

1995  editions: 

Title 

17  Parts: 

1-199 

24  Parts: 

200-239 

0-199 

240-End 

200-219 
220-499 

18  Parts: 

500-699 

".. 

1-149 

700-899 

150-279 

900-1699 

280-399 

1700-End 

400-End 

25 

19  Parts: 

1-140 

26  Parts: 

141-199 

1  (§§1.0-1-1.60) 

200-End 

1  (§§1.61-1.169) 
1  (§§1.170-1.300) 

20  Parts: 

1  (§§1.301-1.400) 

1-399 

1  (§§1.401-1.440) 

400-499 

1  (§§1.441-1.500) 

500-End 

1  (§§1.501-1.640) 
1  (§§1.641-1.850) 

21  Parts: 

1  (§§1.851-1.907) 

1-99 

1  (§§1.908-1.1000) 

100-169 

1  (§§1.1001-1.1400) 

170-199 

1  (§1.1401-End) 

200-299 

2-29 

300^99 

30-39 

500-599 

40^9 

600-799 

50-299 

800-1299 

300-^99 

1300-End 

500-599  (Cover  only) 
600-End 

22  Parts: 

1-299 

27  Parts: 

300-End 

1-199 

23 


200-End  (Cover  only) 


UMI 


VI 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— APRIL  1995 


This  table  is  used  by  the  OfTice  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  af^er  publication  is 
counted  as  the  First  day. 


Date  Of  FR 

PUBLICATION 


April? 


April  10 


April  11 


April  12 


April  27 


April  28 


When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (Seel  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


15  OAVS  AFTER 
PUBLICATION 


April  24 


April  25 


April  26 


April  27 


May  12 


May  15 


30  DAYS  AFTER 
PUBLICATION 


45  DAYS  AFTER 
PUBLCATON 


Mays 


May  22 


May  10 


May  25 


May  11 


May  26 


May  12 


May  30 


May  30 


June  12 


May  30 


June  12 


60  DAYS  AFTER 
PUeuCATICN 


June  6 


June  9 


June  12 


June  12 


June  26 


June  27 


90  DAYS  AFTER 
PUBLICATION 


April  3 

April  18 

May  3 

May  18 

June  2 

July  3 

April  4 

April  19 

May  4 

May  19 

June  5 

July  3 

Aprils 

April  20 

Mays 

May  22 

June  5 

July  5 

April  6 

April  21 

May  8 

May  22 

June  6 

July  5 

July  6 


July  10 


July  10 


July  1 1 


April  13 

April  28 

May  15 

May  30 

June  12 

July  12 

April  14 

May  1 

May  15 

May  30 

June  13 

July  13 

April  17 

May  2 

May  17 

June  1 

June  16 

July  17 

April  18 

May  3 

May  18 

June  2 

June  19 

July  17 

April  19 

May  4 

May  19 

June  5 

June  19 

July  18 

April  20 

May  5 

May  22 

June  5 

June  19 

July  19 

April  21 

May  8 

May  22 

June  6 

June  20 

July  20 

April  24 

May  9 

May  24 

June  8 

June  23 

July  24 

April  25 

May  10 

May  25 

June  9 

June  26 

July  24 

April  26 

May  11 

May  26 

June  12 

June  26 

July  25 

July  26 


July  27 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  vi'here  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  a\so  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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inlormation  on  Presidential  polK5tes 
arxl  announcements.  It  contains  ttie 
full  text  of  the  President's  public 
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Presidential  materials  released  by  Vhe 
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And 
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Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  tiie  User  of  die  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubhcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem: 
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Federal  Register  every  day?  If  so,  you 
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Federal  Register  Index,  or  both. 
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$26.00  per  year. 

Federal  Register  IrKlex 
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daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
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Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
uaeT  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
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workstation  is  S375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
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FOR; 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  panon  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefing*  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tt»e  Superintendent  of  Documents.  Prices  of 
new  txx)ks  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  201 
[Docket  No.  95-004-1] 

Federal  Seed  Act  Regulations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the  Federal 
Seed  Act  regulations  to  remove  the 
staining  requirements  for  seed  of  alfalfa 
and  red  clover  imported  into  the  United 
States.  The  removal  of  the  requirements 
is  necessary  to  make  the  regulations 
conform  to  the  amendment  of  the 
Federal  Seed  Act  by  the  Uruguay  Round 
Agreements  Act.  This  action  relieves  a 
restriction  on  the  importation  of  alfalfa 
and  red  clover  seed  into  the  United 
States. 

EFFECTIVE  DATE:  April  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Polly  Lehtonen,  Botanist,  Biological 
Assessment  and  Taxonomic  Support, 
Operational  Support.  Plant  Protection 
and  Quarantine.  APHIS.  USDA.  4700 
River  Rd.,  Unit  133,  Riverdale.  MD 
20737-1228,  (301)  734-8896. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  Federal  Seed 
Act  Regulations  in  7  CFR  part  201 
(referred  to  below  as  the  regulations)  by 
removing  the  provisions  concerning 
staining  of  seed  of  alfalfa  and  red  clover 
imported  into  the  United  States. 

Legislation  implementing  the 
Uruguay  Round  of  the  General 
Agreements  on  Tariffs  and  Trade 
(referred  to  below  as  the  Uruguay  Round 
Agreements  Act),  Pub.  L.  103-465. 
amended  the  Federal  Seed  Act  by 
removing  staining  requirements  in  7 


U.S.C.  1581, 1582. 1585,  and  1586  for 
seed  imported  into  the  United  States.  As 
a  resuh.  the  Animal  and  Plant  Health 
Inspection  Service  no  longer  has 
authority  to  require  such  staining  under 
the  regulations. 

We  are,  therefore,  amending  the 
regulations  by  removing  §§  201.104 
through  201.106,  which  contain 
provisions  for  staining.  As  a  result  of 
this  action,  no  seeds  of  red  clover  and 
alfalfa  imported  into  the  United  States 
for  propagation  will  need  to  be  stained 
prior  to  entry. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  good  cause  exists  to 
pubhsh  this  final  rule  without  prior 
notice  and  opportunity  for  pubUc 
comment. 

The  staining  requirements  for  seed  of 
alfalfa  and  red  clover  imported  into  the 
United  States  must  be  removed  as  a 
result  of  the  statutory  amendments 
discussed  above. 

This  action  relieves  a  restriction  on 
the  importation  of  alfalfa  and  red  clover 
seed  into  the  United  States.  Since  prior 
notice  and  other  public  procedures  with 
respect  to  this  final  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  pubhc  interest,  and  since 
this  regulatory  change  is  mandated  by 
Congress,  there  is  good  cause  under  5 
U.S.C.  553  for  making  this  final  rule 
effective  upon  publication. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  final  rule  removes  the  staining 
requirement  for  alfalfa  and  red  clover 
seed  that  is  imported  into  the  United 
States.  This  action  will  save  importers 
of  alfalfa  seed  and  red  clover  seed  from 
certain  countries  the  relatively  small 
cost  of  staining  the  seed. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  munber  of  small  entities. 


Executive  Order  12278 

This  rule  has  been  reviewed  under 
executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reductirai  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  201 

Advertising,  Agricultural 
commodities.  Imports.  Labeling. 
Reporting  and  recordkeeping 
requirements,  Seeds,  Vegetables. 

Accordingly,  7  CFR  part  201  is 
amended  as  follows: 

PART  201— FEDERAL.SEED  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1582. 

PART  201— [AMENDED] 

2.  Part  201  is  amended  by  removing 
§§201.104,  201.105,  and  201.106,  and 
redesignating  §§  201.107,  201.108,  and 
201.109  as  §§  201.104.  201.105.  and 
201.106,  respectively. 

Done  in  Washington,  DC,  this  28th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc.  95-8096  Filed  4-3-95;  8:45  am) 

aiLUNG  CODE  3410-34-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM95-&-000;  Order  No.  577] 

Release  of  Firm  Capacity  on  Interstate 
Natural  Gas  Pipelines 

Issued  March  29,  1995. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 
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action:  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
capacity  release  regulations  to  make  the 
capacity  release  mechanism  operate 
more  efficiently  and  reduce  burden.  The 
existing  regulations  establish  the 
provisions  under  which  shippers  can 
release  capacity  vsrithout  having  to 
comply  with  the  Commission's  advance 
posting  and  bidding  requirements.  The 
Commission  is  extending  the  exception 
from  posting  and  bidding  to  one  full 
calendar  month  as  well  as  exempting 
transactions  at  the  maximum  rate  from 
the  posting  and  bidding  requirements. 
The  revisions  also  change  the  provision 
regarding  roll-overs  of  exempted 
releases  by  changing  the  period  in 
which  shippers  cannot  re-release 
capacity  to  the  same  shipper  from  30 
days  to  28  days. 

EFFECTIVE  DATE:  The  final  rule  becomes 
effective  May  4,  1995. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  (202)  208-2294. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE..  Washington  DC.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  19200,  14400,  12000, 
9600.  7200.  4800.  2400.  1200.  or  300 
bps,  full  duplex,  no  parity,  8  data  bits, 
and  1  stop  bit.  The  full  text  of  this 
document  will  be  available  on  CIPS  for 
60  days  from  the  date  of  issuance  in 
ASai  and  WordPerfect  5.1  format.  After 
60  days  the  document  will  be  archived, 
but  still  accessible.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104,  941  North  Capitol  Street 
NE..  Washington  D.C.  20426. 

Under  Federal  Energy  Regulatory 
Commission  (Commission)  regulations, 


firm  holders  of  pipeline  capacity  can 
release  that  capacity  to  others.  The 
Commission  is  modifying  §  284.243(h] 
of  its  capacity  release  regulations. 

The  general  rule  under  the  regulations 
is  that  shippers  must  post  their  available 
capacity  on  the  pipeline's  Electronic 
Bulletin  Board  (EBB)  for  bidding  by 
potential  purchasers  (replacement 
shippers).  In  §  284.243(h),  the 
Commission  permits  an  exception  to  the 
general  rule  by  allowing  shippers  to 
release  capacity  for  a  period  of  less  than 
one  month  without  having  to  comply 
with  the  Commission's  advance  posting 
and  bidding  requirements.  Shippers, 
however,  cannot  roll-over  such  releases 
and  cannot  re-release  capacity  to  the 
same  replacement  shipper  under  the 
short-term  release  exception  until  30 
days  after  the  first  release  period  ends. 

"rhe  Commission  is  revising 
§  284.243(h)  to  promote  a  more  effective 
and  evident  capacity  release 
mechanism  as  well  as  reduce 
administrative  burdens.  The 
Commission  is  revising  §  284.243(h)(1) 
to  coordinate  with  the  industry's 
monthly  purchasing  practices  by 
extending  to  one  full  calendar  month 
the  exception  &t)m  the  advance  posting 
and  bidding  requirements.  The 
Commission  also  is  exempting 
transactions  at  the  maximum  rate  from 
the  posting  and  bidding  requirements. 

The  Commission  is  revismg 
§  284.243(h)(2)  to  provide  for  a  28 
(rather  than  a  30)  day  hiatus  during 
which  shippers  that  released  capacity  at 
less  than  the  maximum  rate  under  the 
exception  cannot  re-release  that 
capacity  to  the  same  replacement 
shipper  at  less  than  the  maximum  tariff 
rate.  This  change  accounts  for  the  fact 
that  February  has  only  28  days  and  will 
ensure  that  ship{}ers  entering  into  a  full 
month's  release  in  January  will  be  able 
to  begin  another  full  month's  release 
beginning  March  1 . 

I.  Reporting  Requirements 

The  final  rule  affects  the  information 
required  to  be  maintained  on  pipeline 
EBBs.  The  public  reporting  burden  for 
EBBs  is  contained  in  the  information 
requirement  FERC-549(B),  "Gas 
Pipeline  Rates:  Capacity  Release 
Information."  The  rule  will  eliminate 
the  need  for  the  industry  to  continue  the 
current  practice  of  using  two  capacity 
release  postings  (a  less-than-one  month 
release  coupled  with  a  one-day  release) 
to  complete  a  full  month  release 
transaction.  Under  the  rule,  full  month 
releases  can  be  accomplished  with  only 
one  such  posting. 

In  the  Notice  of  Proposed  Rulemaking 
(NOPR),  the  Commission  estimated  that 
1 .500  paired  release  transactions  occur 


per  year  and  that  the  proposed  rule 
would  reduce  burden  by  1,500  hours.  A 
survey  conducted  by  INGAA  and  filed 
with  their  comments  indicates  there 
were  1 ,924  paired  release  transactions 
during  the  first  three  quarters  of  1994. 
Both  the  staff  estimate  and  the  industry 
survey  are  based  on  historical  data. 
However,  the  number  of  capacity  release 
transactions  has  increased  each  quarter, 
as  the  industry  has  gained  more 
experience  with  capacity  release. 
Therefore,  historical  data  are  not  an 
accurate  indicator  of  the  current  level  of 
capacity  release  activity. 

The  current  rate  of  paired  release 
transactions,  when  annualized,  is  about 
3,500  per  year.  At  one  hour  per 
transaction,  the  annual  reduction  in 
burden  as  a  result  of  this  rule  is 
approximately  3,500  hours. 

A  copy  of  this  final  rule  is  being 
provided  to  the  Office  of  Management 
and  Budget  (OMB).  Interested  persons 
may  send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  further  reductions  of  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street  NE..  Washington,  D.C. 
20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415.  FAX  (202)  208-2425). 
Comments  on  the  requirements  of  this 
proposed  rule  may  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Washington.  D.C.  20503 
(Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission  (202) 
395-6880.  FAX  (202)  395-5167). 

II.  Background 

Under  the  current  capacity  release 
regulations,  promulgated  in  Order  No. 
636.'  holders  of  firm  capacity  on 
pipelines  can  reassign  that  capacity  in 
two  ways.2  The  releasing  shipper  can 
choose  to  have  the  pipeline  post  the 
notice  of  release  on  the  pipeline's  EBB 
so  other  shippers  cem  submit  bids  for 
that  capacity,  with  the  capacity  awarded 
to  the  highest  bidder.  Or,  the  releasing 
shipper  can  enter  into  a  pre-arranged 


'  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation:  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  Order 
No.  636.  57  FR  13.267  (Apr.  16.  1992).  01  FERC 
SUts.  ft  Regs.  Preambles  1  30.939  (Apr.  8.  1992). 
order  on  reh'g.  Order  No  636-A,  57  FR  36.128 
(Aug.  12.  1992).  in  FERC  Suts.  ft  Regs.  Preambles 
1  30.950  (Aug.  3.  1992).  order  on  reh'g.  Order  No. 
636-B,  57  FR  57.91 1  (Dec.  8.  1992),  61  FERC  1 
61.272  {1992],  appeal  re-docketed  sub  nom..  United 
Distribution  Companies,  ef  al.  v.  FERC,  No.  92- 
1485  (D.C  Cir.  Feb.  8,  1995). 

'18CFR284.243(aHh). 
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deal  with  a  replacement  shipper  for  the 
release  of  capacity. 

The  regulations  establish  different 
requirements  for  pre-arranged  releases 
depending  on  the  length  of  the  release. 
For  pre-arranged  releases  of  one 
calendar  month  or  more,  the  release 
must  be  posted  on  the  pipeline's  EBB  to 
permit  other  shippers  to  bid  for  that 
capacity.  3 

For  pre-arranged  releases  of  less  than 
one  calendar  month,  §  284.243(h) 
permits  shippers  to  consummate  the 
transaction  writhout  complying  with  the 
posting  and  bidding  requirements.* 
Releases  under  this  provision  must  be 
posted  no  later  than  48  hours  after  the 
release  transaction  begins.  Section 
284.243(h)(2)  provides  that  shippers 
caimot  roll-over  or  extend  releases 
covered  by  this  exception  unless  they 
comply  with  the  requirements  for  prior 
notice  and  bidding  and  cannot  re- 
release  to  the  same  replacement  shipper 
until  thirty  days  after  the  first  release 
period  has  ended.* 

The  Commission  adopted  the  less- 
than-one  calendar  month  exception  to 
the  posting  and  bidding  requirements  to 
balance  two  objectives  of  the  capacity 
release  mechanism.*  The  exception  was 
designed  to  ensure  that  parties  could 
quickly  and  efficiently  consumniate 
short-term  deals  in  emergency 
situations,  such  as  a  power  plant  outage 
resulting  in  excess  capacity,  without  the 
administrative  complications  resulting 
&"om  the  advance  posting  and  bidding 
requirements.  On  the  other  hand,  the 
restriction  to  less-than-one  calendar 
month  was  intended  to  ensure  that 
normal  monthly  transactions  would 
have  to  comply  with  the  advance 


'If  a  shipper  bids  more  than  the  pre-arranged 
release  rate,  the  pre-arranged  replacement  shipper 
is  given  the  opportunity  to  match  that  bid  to  retain 
the  capacity. 

'Releasing  shippers,  however,  are  free  to  post 
pre-arranged  deals  for  less  than  one  calendar  month 
for  bidding  if  they  choose  to  do  so.  Section 
284.243(h)(1),  as  originally  promulgated,  read:  "A 
release  of  capacity  by  a  firm  shipper  to  a 
replacement  shipper  for  any  period  of  less  than  one 
calendar  month  need  not  comply  with  the 
notification  and  bidding  requirements  of  paragraphs 
(c)  through  (e)  of  this  section.  A  release  under  this 
paragraph  may  not  exceed  the  maximum  rate. 
Notice  of  a  firm  release  under  this  paragraph  must 
be  provided  on  the  pipeline's  electronic  bulletin 
board  as  soon  as  possible,  but  not  later  than  forty- 
eight  hours,  after  the  release  transaction 
commences." 

'  Section  284.243(h)(2),  as  originally  promulgated, 
read:  "A  firm  shipper  may  not  roll-over,  extend,  or 
in  any  way  continue  a  release  under  this  paragraph 
without  complying  with  the  requirements  of 
paragraphs  (c)  through  (e)  of  this  section,  and  may 
not  re-release  to  the  same  replacement  shipper 
under  this  paragraph  until  thirty  days  after  the  first 
release  period  has  ended." 

*  See  Order  No.  636-A.  m  FERC  Stats,  ft  Regs. 
Preambles  1  30.950  at  30.553-54;  Order  No.  636- 
B.  61  FERC  1  61.272  at  61,994-95. ' 


posting  and  bidding  requirements  to 
ensure  open  and  non-discriminatory 
access  to  the  capacity  release  market. 
The  Commission  thought  that  the 
pipelines  could  design  capacity  release 
procedures  to  efficiently  handle  full 
calendar  month  transactions. 

The  capacity  release  mechanism  has 
now  been  in  effect  for  over  a  year  and 
the  Commission  has  begun  the  process 
of  evaluating  the  mechanism's 
operation.  In  the  course  of  this  review, 
the  staff  of  the  Commission  has 
conducted  informal  discussions  about 
the  operation  of  the  capacity  release 
mechanism  and  possible  changes  or 
modifications  to  improve  the 
mechanism  with  all  major  segments  of 
the  gas  industry,  including  pipelines, 
local  distribution  companies,  marketers, 
producers,  end-users,  and  others 
interested  in  the  capacity  release 
market,  such  as  companies  developing 
third-party  bulletin  boards. 

Based  on  comments  made  in  these 
meetings,  on  January  12,  1995,  the 
Commission  issued  the  NOPR  in  this 
docket  which  proposed  to  extend  to  one 
full  calendar  month  the  period  in  which 
firm  shippers  can  release  firm  capacity 
without  having  to  comply  with  the 
posting  and  bidding  requirements.^  Due 
to  the  broad  support  for  the  revision 
amongst  all  the  industry  groups 
involved  in  the  staff  meetings,  the 
Commission  proposed  to  make  this  one 
revision  so  that  it  could  be  implemented 
quickly.  The  Commission  stated, 
however,  that  further  adjustments  to  the 
capacity  release  mechanisms  were  still 
under  consideration. 

Forty-five  comments  on  the  NOPR 
were  received,  all  supporting  the 
proposed  revision.* 

III.  Discussion 

The  extension  of  the  short-term 
exception  to  a  full  calendar  month  will 
promote  a  more  effective  capacity 
release  market  and  eliminate 
administrative  inefficiencies  created  by 
the  less  than  one  calendar  month 
regulation.  As  the  commenters  point 
out,  the  change  to  a  full  calendar  month 
better  comports  with  the  industry's 
purchasing  practices.  The  indusUy 
generally  conducts  its  gas  purchases  on 
a  monthly  basis,  so  that  customers 
requiring  capacity  need  to  acquire  a  full 
month's  capacity.  Moreover,  most 
monthly  transactions  occur  during  a 
very  compressed  time  period  known  as 
bid  week  and  this  time  pressure  requires 
that  shippers  be  able  to  obtain  released 


■"  Release  of  Firm  Capacity  on  Interstate  >Jatural 
Gas  Pipelines,  60  FR  3783  (Jan.  19, 1995),  IV  FERC 
Stats,  ft  Regs.  (Proposed  Regulations]  1  32,513  (Jan. 
12.  1995). 

'The  appendix  lists  all  those  filing  comments. 


capacity  quickly  with  the  certainty  that 
the  deal  will  go  through  as  negotiated. 

In  addition,  as  the  comments 
recognized,  administrative  burdens  will 
be  reduced  significantly  because  the 
amendment  will  make  uimecessary  the 
previous  industry  practice  of  designing 
so-called  "29/1  day"  deals  to  arrive  at 
full  month  releases.  Under  this  practice, 
shippers  release  capacity  under  the 
§  284.243(h)  exception  for  29  days  (or 
less  than  one  calendar  month)  and  then 
post  a  release  offer  for  bidding  for  the 
remaining  day  of  the  month.  This 
practice  ensures  that  the  designated 
replacement  shipper  can  obtain  a  full 
month's  capacity,  since  rarely  do  other 
shippers  want  to  purchase  capacity  for 
one  day  or  the  one-day  prearranged  deal 
is  posted  at  the  maximum  rate.  While 
this  procedure  does  permit  full  month 
releases,  the  practice  is  administratively 
cumbersome,  doubling  the 
administrative  burden  by  requiring  two 
EBB  postings,  two  awards,  two 
contracts,  and  two  bills.  According  to 
INGAA,  during  the  first  three  quarters  of 
1994, 14%  of  all  capacity  releases 
involved  paired  releases.' 

The  Commission's  original  reason  for 
restricting  the  short-term  exception  to 
less-than-one  calendar  month  deals  was 
to  limit  the  exception  to  emergency 
situations,  so  as  to  maximize  the  open 
bidding  for  capacity.  However,  the 
widespread  use  of  29/1  day  deals 
demonstrates  that  bidding  for  one 
month  deals  is  not  taking  place,  and  any 
attempt  to  limit  or  restrict  the  29/1 
practice  in  order  to  further  promote 
bidding  would  seem  only  to  create 
further  inefficiencies.  The  commenters 
agree  that,  on  balance,  the  increased 
speed  and  efficiency  made  possible  by 
the  extension  of  the  short-term 
exception  to  a  full  calendar  month 
outweighs  any  potential  benefits  from 
requiring  bidding  for  monthly 
transactions.  The  commenters  also  point 
out  that  the  Commission  and  the 
industry  can  still  monitor  one  month 
deals  for  adherence  to  the  Commission's 
policies  against  undue  discrimination 
because  all  deals  udll  be  posted  on  the 
pipehnes'  EBBs  vdthin  48  hours. 

Many  commenters  suggest  that  the 
Commission  make  changes  in  aspects  of 
the  capacity  release  regulations  beyond 
this  rule's  limited  focus  on  the  short- 
term  exception,  such  as  elimination  of 
bidding,  removal  of  the  maximum  rate 
cap.  and  posting  of  pipeline 
interruptible  deals,  while  others 
contend  that  such  major  structural 


*  Northwest  estimates  that  80%  of  its  transactions 
were  paired  releases. 
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changes  should  not  be  made.'"  The 
Commission  is  committed  to  its  review 
of  the  capacity  release  mechanism  and 
will  be  considering  these  issues,  along 
with  others,  as  part  of  that  process.  The 
Commission  will  address  here  only 
those  comments  directly  bearing  upon 
the  short-term  exception. 

lOGA-PA  contends  that  to  ensure 
open  and  non-discriminatory  access  to 
released  capacity,  the  Commission 
should  require  the  posting  of  certain 
details  of  one  month  transactions  on  the 
pipelines'  EBBs.  lOGA-PA  specifically 
lists  price,  delivery  points,  receipt 
points,  recall  status,  and  order  of 
curtailment  as  items  that  should  be 
disclosed." 

The  Commission  finds  no  need  to 
impose  additional  reporting 
requirements,  because  the  information 
listed  by  lOGA-PA  already  must  be 
posted  on  pipeline  EBBs.  The 
Commission's  EBB  rulemaking  in 
Docket  No.  RM93-4-O00  '^  requires 
pipelines  to  post  price,  location  of 
releases  (receipt  and  delivery  points  or 
pipeline  segments),  and  the  recall  status 
of  the  release.'^  Pipelines  must  also 
include  in  their  tariffs  provisions  setting 
forth  their  curtailment  priority.'* 

MichCon  requests  clarification  that 
the  rule  will  apply  to  31  day  months 
and  suggests  that  the  regulation  refer  to 
releases  of  31  days,  rather  than  to  a 
calendar  month.  MichCon  suggests  that 
this  change  also  will  permit  releases  of 
31  days  spanning  two  calendar  months 
(i.e..  January  15  to  February  15).  The 


■"Most  commenters  support  and  encourage  the 
CommiMion's  review  of  other  aspects  of  the 
capacity  release  mechanism. 

"Although  ICX^A-PA  stales  it  supports  the  rule 
as  long  as  sufricienl  information  about  the  deal  is 
disclosed,  it  later  stales  that  il  is  of  the  opinion  thai 
all  pre-arranged  deals  should  be  subject  lo  bidding. 
Requiring  bidding  for  all  pre-arranged  deals, 
however,  would  defeat  the  goal  of  the  regulation  by 
introducing  the  very  delay  and  uncertainty  into 
monthly  transactions  that  thefvgulation  is  designed 
lo  ehminate. 

■'Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  theConunission's 
Regulations.  Order  No.  563.  59  FR  516  (Jan.  5. 
1994),  lU  FERC  Stats,  ft  Regs.  Preambles  1  30.988 
(Dec.  23. 1993),  orderon  reh'g.  Order  No.  563-A, 
59  FR  23624  (May  6.  1994),  III  FERC  Stats,  k  Reg-i. 
Preambles  1 30,994  (May  2,  1994),  reh'g  denied. 
Order  No.  563-B.  68  FERC1 61.002  (1994). 

"This  information  is  to  be  posted  on  the 
pipelines'  EBB  sections  dealing  with  capacity 
awards.  See  Standardized  Data  Sets  and 
Communication  Protocols,  Version  1.2.  Section  III' 
Firm  Transportation  and  Storage  Capacity  Release 
Award  Data  Set.  lll.l.  line  25  (recall  indicator). 
Section  HI. 1.1.  lines  7-13  (price  information). 
Section  III.1.2,  line  4  (location  type  indicator). 
These  are  all  mandatory  Tields.  meaning  that  all 
pipelines  must  provide  the  required  information. 
This  document  is  available  at  the  Commission's 
Public  Reference  and  Files  Maintenance  Branch. 

"See  IB  CFR  284.14(b)  (requiring  pipelines  to 
include  curtailment  provisions  in  their  Tilings  to 
comply  with  Order  No.  636). 


term  "calendar  month,"  by  definition, 
encompasses  all  months,  including 
those  of  31  days,  and  there  is  no  need 
to  substitute  the  phrase  31  days  to  add 
clarity.  The  term  "calendar  month"  also 
better  refiects  the  regulation's  purpose, 
because  it  synchronizes  the  short-term 
exception  with  the  industry's  practice  of 
purchasing  gas  and  capacity  during  bid 
week  when  shippers  need  speed  and 
certainty  in  their  transactions.  The 
substitution  of  the  phrase  31  days  is  not 
needed  to  effectuate  mid-month 
releases,  as  MichCon  suggests.  If 
shippers  have  an  emergency  requiring 
the  release  of  capacity  in  the  middle  of 
a  month,  they  can  do  so  under  the  short- 
term  exception  for  the  remaining  days 
in  that  month  (i.e..  |anuary  15  to  January 
31),  which  will  leave  sufficient  time  to 
post  the  transaction  for  bidding  for  the 
next  month. 

Some  commenters  raise  questions 
about  the  anti-rollover  provision  in 
§  284.243(h)(2).  Louisville  contends  that 
the  Commission  should  either  improve 
the  speed  of  the  posting  and  bidding 
process,  or,  in  the  alternative,  should 
permit  roll-overs  of  one  month  deals. 
Natural  similarly  suggests  that  roll-overs 
of  one  month  deals  should  be  permitted. 

The  Commission  is  not  removing  the 
anti-rollover  provision  in  this  rule, 
because  its  removal  could  vitiate  the 
bidding  process  for  longer  term  releases: 
parties  could  effectuate  long  term 
releases  simply  by  agreeing  to  a  series 
of  roll-overs  of  one  month  releases.  The 
issue  of  whether  bidding  should  be 
required  for  releases  of  more  than  one 
month  is  beyond  the  scope  of  this  rule, 
but  will  he  considered  by  the 
Commission  in  its  continuing  review  of 
the  capacity  release  mechanism. 

If  the  anti-rollover  provision  is  to  be 
retained,  PGT  requests  that  the 
Commission  clarify  the  criteria  a 
pipeline  should  use  to  determine  if  a 
capacity  release  parcel  falls  within  the 
roll-over  provision.  The  provision  now 
reads  that  a  shipper  "may  not  re-release 
to  the  same  replacement  shipper  under 
this  paragraph  at  less  than  the 
maximum  tariff  rate  during  the  calendar 
month  after  the  month  in  which  the  first 
release  ends."  Thus,  any  subsequent  re- 
release  to  the  same  replacement  shipper 
during  the  next  calendar  month  is 
prohibited. 

ANR/CIG  suggest  that  the 
Commission  amend  the  anti-rollover 
provision  to  permit  re-release  of 
capacity  to  the  same  shipper  after  one 
calendw  month  has  passed,  rather  than 
the  30  days  specified  in  the  current 
regulation.  ANR/CIG  argue  this  change 
is  consistent  with  the  expansion  of  the 
short-term  exception,  in  §  284.243(h)(1), 
to  one  calendar  month  and  is  more 


compatible  with  the  month  to  month 
basis  on  which  gas  and  capacity 
transactions  take  place. 

The  Commission  will  not  modify  the 
anti-rollover  provision  to  one  calendar 
month,  because  that  could  be  more 
restrictive  than  the  current  regulation  in 
certain  circumstances.  For  example, 
under  the  current  regulations,  shippers 
entering  into  a  one-week  release  under 
the  short-term  exception  from  January  1 
to  January  7  could  enter  into  a  second 
release  under  the  exception  beginning 
February  7.  If,  however,  shippers  had  to 
allow  a  full  calendar  month  to  pass 
between  releases,  the  second  release 
could  not  begin  until  March  1. 

The  Commission,  however,  recognizes 
that  the  30  day  hiatus  in  the  current 
regulations  does  not  accord  with 
monthly  releases  in  one  situation: 
because  February  has  only  28  days, 
shippers  entering  into  a  full  month's 
release  ending  January  31  cannot  enter 
into  a  new  release  until  March  2.  To 
ensure  that  shippers  can  enter  into  full 
month  releases  in  March,  the 
Commission  is  amending 
§  284.243(h)(2)  lo  permit  re-releases  to 
the  same  replacement  shipper  after  28 
days. 

FMA  suggests  that  roll-overs  should 
be  permitted  at  the  maximum  re.tes 
without  complying  with  the  posting  and 
bidding  periods.  In  Order  No.  636-B. 
the  Commission  clarified  its  policies 
regarding  prearranged  deals  at  the 
maximum  rate."  The  Commission 
required  that  pipelines  adopt 
procedures  so  that  bids  at  the  maximum 
rate,  meeting  all  the  terms  and 
conditions  of  the  bid,  would  not  be 
subject  to  the  bidding  procedures  and 
would  be  implemented  promptly.  As 
the  Commission  found,  when  a 
prearranged  deal  is  at  the  maximum 
rate,  no  other  shipper  can  make  a  better 
bid  for  that  capacity  and.  therefore, 
subjecting  that  release  to  the  bidding 
requirements  in  the  pipeline's  tariff 
could  unnecessarily  delay 
implementation  of  the  release.  To 
ensure  that  the  regulations  reflect 
Commission  policy,  the  Commission  is 
modifying  §  284.243(h)(1)  to  include  all 
releases  at  the  maximum  rate,  regardless 
of  term,  as  releases  that  need  not 
comply  with  the  advance  posting  and 
bidding  requirements."" 


Columbia  requests  that  the 
Commission  set  an  effective  date  for  this 
rule  that  will  provide  sufficient  time  for 
pipelines  to  file  revised  tariff  sheets  and 
make  computer  programming  changes  to 
implement  the  change  on  their  EBBs. 
The  Commission  wants  to  make  this 
rule  effective  as  soon  as  possible  so  that 
the  industry  can  achieve  the  efficiencies 
from  full  month  releases.  The 
Commission  concludes  that  making  the 
rule  effective  30  days  from  publication 
in  the  Federal  Register  should  provide 
most  pipelines  with  sufficient 
implementation  time.  If  some  pipelines 
need  more  time  to  make  tariff  filings  to 
reflect  the  change,  the  Commission  can 
waive  the  30-day  notice  requirement  to 
allow  for  consistent  effective  dates." 
Columbia  does  not  explain  exactly  what 
computer  programming  is  needed  to 
reflect  this  change.  The  Commission 
considers  30  days  to  be  sufficient  time 
in  general  to  meike  whatever 
programming  changes  are  needed  to 
accommodate  the  minor  change  effected 
by  this  rule. 

IV.  Enviroiunental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.  '*  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment."  The  action  taken  here 
falls  within  categorical  exclusions 
provided  in  the  Commission's 
regulations. ^o  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  2'  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  the  proposed  regulations  do  not 
increase  the  burdens  on  any  companies 
or  entities,  they  will  not  have  a 
significant  impact  on  small  entities. 
Pursuant  to  section  605(b)  of  the  RFA. 
the  Commission  hereby  certifies  that  the 


regulations  proposed  herein  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

VI.  Information  Collection  Requirement 

OMB  regulations  require  approval  of 
certain  information  collection 
requirements  imposed  by  agency 
rules.22  The  information  requirements 
affected  by  this  proposed  rule  are  in 
FERC-549B,  "Gas  Pipeline  Rates: 
Capacity  Release  Information"  (1902- 
0169).  The  Commission  is  issuing  the 
final  rule,  including  the  information 
requirements,  to  carry  out  its  regulatory 
responsibilities  under  the  Natural  Gas 
Act  (NGA)  and  Natural  Gas  PoUcy  Act 
(NGPA)  to  promote  a  more  effective 
capacity  release  market  as  instituted  by 
the  Commission's  Order  No.  636.  The 
Commission's  Office  of  Pipeline 
Regulation  uses  the  data  to  review/ 
monitor  capacity  release  transactions  as 
well  as  firm  and  interruptible  capacity 
made  available  by  pipelines  and  to  take 
appropriate  action,  where  and  when 
necessary.  The  collection  of  information 
is  intended  to  be  the  minimum  needed 
for  posting  on  EBBs  to  provide 
information  about  the  availabiUty  of 
service  on  interstate  pipelines. 

The  Commission  is  submitting  to  the 
Office  of  Management  and  the  Budget  a 
notification  of  the  revision  to  the  FERC- 
549B  collection  of  information. 
Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  street,  NE;  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415),  FAX  (202)  208-2425. 
Comments  on  the  requirements  of  this 
rule  can  be  sent  to  OMB's  Office  of 
Information  and  Regulatory  Affairs; 
Washington,  DC  20503  [Attention:  Desk 
Officer  for  Federal  Energy  Regulatory 
Commission  (202)  395-6880,  FAX  (202) 
395-5167). 

Vn.  Effective  Date 

The  final  rule  virill  take  effect  May  4, 
1995. 

List  of  Subjects  in  18  CFR  Fart  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 


By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  284,  Chapter  I. 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  In  §  284.243,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  284.243    Release  of  firm  capacity  on 
interstate  pipelines. 

•        •        •        «        * 

(h)  (1)  A  release  of  capacity  by  a  firm 
shipper  to  a  replacement  shipper  for  any 
period  of  one  calendar  month  or  less,  or 
for  any  term  at  the  maximum  tariff  rate 
applicable  to  the  release,  need  not 
comply  with  the  notification  and 
bidding  requirements  of  paragraphs  (c) 
through  (e)  of  this  section.  A  release 
imder  this  paragraph  may  not  exceed 
the  maximum  rate.  Notice  of  a  firm 
release  under  this  paragraph  must  be 
provided  on  the  pipeline's  electronic 
bulletin  boeu°d  as  soon  as  possible,  but 
not  later  than  forty-eight  hours,  after  the 
release  transaction  commences. 

(2)  When  a  release  under  paragraph 
(h)(1)  of  this  section  is  at  less  than  the 
maximum  tariff  rate,  a  firm  shipper  may 
not  roll-over,  extend,  or  in  any  way 
continue  the  release  at  less  than  the 
maximiun  tariff  rate  without  complying 
with  the  requirements  of  paragraphs  (c) 
through  (e)  of  this  section,  and  may  not 
re-release  to  the  same  replacement 
shipper  under  this  paragraph  at  less 
than  the  maximum  tariff  rate  until 
twenty-eight  days  after  the  first  release 
period  has  ended. 

Note — The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


"Order  No.  636-8.  81  FERC  at  61,994. 

■*ln  Order  No.  636-B,  the  Commission  slated  that 
releases  at  the  nuwimum  rate  must  be  posted 
immediately,  rather  than  48  hours  after  the 
transaction  commences.  Order  No.  636-B.  61  FERC 
at  61,994.  But  there  seems  to  be  no  need  to  continue 
that  restriction.  Posting  within  48  hours  is  sufficient 
to  provide  the  industry  and  the  Commission  with 
the  ability  to  review  and  monitor  transactions  at  the 
maximum  rate. 


"15  U.S.C.  §71 7c(d);  18  CFR  154.22. 

"Order  No.  486,  Regulations  Implementing  the 
National  EnvironmenUl  Policy  Act,  52  FR  47897 
(Dec.  17,  1987),  FERC  Stats.  &  Regs.  Preambles 


"18  CFR  380.4. 

»See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5). 

2'  5  U.S.C.  601-612. 

»5CFR  1320.13. 
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Commentef 


American  Gas  Assoaatioo 

American  Public  Gas  Association 

ANR  Pipeline  Company  and  Colorado  Interstate  Gas  Company - - 

Associated  Gas  Distnbtitors 

Atlanta  Gas  Light  Company  and  Ctwttanooga  Gas  Company  

Battimore  Gas  and  Electric  Company .- 

Brooklyn  Umon  Gas  Company  

City  of  Hamilton,  Ohio - - 

Columbia  Gas  Distribution  Companies - 

Columbia  Gas  Transmission  Corporation  and  Cokjmbia  GuW  Gas  Transmission  Company ~ 

Consolidated  Edison  Company  of  New  York  

Consolidated  Natural  Gas  Company  

Coruumers  Power  Company  .• 

EnerSoft  Corporation  and  New  York  Mercantile  Exchange  

Enron  Interstate  Pipelines  (Nofttiem  Natural  Gas  Company.  Transwestern  Pipeline  Company,  Florida  Gas  Trans- 
mission Company,  and  Black  Martin  Pipeline  Company)  and  Enron  Capital  &  Trade  Resources  Corporatwn. 

Fuel  Managers  Association 

Hadson  Gas  Systems.  Irx:  

Illinois  Power  Company  ~ 

IrxleperKlent  Oil  and  Gas  Association  ot  Pennsylvania  ~ 

Irxlependent  Petroleum  Association  ot  America -. 

Interstate  Natural  Gas  Association  ol  Amer«a 

JMC  Power  Proiects  (Altersco-PrttsfieW.  LP..  MASSPOWER.  Ocean  State  Power.  Ocean  State  Power  II,  and  Selkirk 
Cogen  Partners.  L.P. 

K  N  Interstate  Gas  Transmisskxi  Company 

Louisville  Gas  and  Electric  Company  - 

Michigan  Consolidated  Gas  Company  „ 

MidCon  Gas  Sen/ices  Corporation  ^„.._„ ~ 

Mississippi  River  Transmission  Corporatkxi - - 

Natural  Gas  Pipeline  Company  of  America ~ 

Natural  Gas  Supply  Association  ~ - 

Northern  Illinois  Gas  Company  ; 

Northern  Indiana  Puttie  Service  Company 

Northwest  Pipeline  Corporation  

Orange  and  Rockland  Utilities,  Inc  -. • 

Pacifk:  Gas  and  Electric  Company  - 

Pacific  Gas  Transmission  Company 

Peoples  Gas  Light  and  Coke  Company  and  North  Shore  Gas  Company 

Process  Gas  Consumers  Group.  American  Iron  and  Steel  Institute,  and  Georgia  Industrial  Group  

Sacramento  Municipal  Utility  District  

Sonat  Marketing  Company  ~ — 

Southern  California  Edison  Company 

Southern  California  Gas  Company  

Texas  Eastern  Transmission  Corporatkjn.  Panhandle  Eastern  Pipe  Line  Company.  Algonquin  Gas  Transmission  Com- 
pany, and  Trunkline  Gas  Company. 

Texas  Gas  Transmission  Corporation  

United  Disfritxition  Companies  

Wisconsin  Distritxjtor  Group 


Abbreviation 


AGA. 

APGA. 

ANR/CIG. 

AGD. 

Atlanta/Chattanooga. 

Baltimore. 

Brooklyn  Union. 

Hamilton. 

Columbia  Distribution. 

Columtna. 

Con  Edison. 

Consolidated. 

CPCo. 

EnerSoft/NYMEX. 

Enron. 

FMA. 

Hadson. 

Illinois  Power. 

lOGA-PA. 

IPAA. 

INGAA 

JMC  Power  Projects. 

KNI. 

Louisville. 

Mict>Con. 

MidCon  Gas  Services. 

MRT. 

Natural. 

NGSA. 

Nl-Gas. 

Norttiern  Indiana. 

Northwest. 

Orange/Rockland. 

PG4E. 

PGT. 

Peoples  Gas/North 

Shore. 
IrxJustrials. 
SMUD. 

Sonat  Marketing. 
Edison. 
SoCalGas. 
PEC  Pipeline  Group. 

Texas  Gas. 

UDC. 

WDG. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Docket  No.  R-95-1688;  FR-3255-N-07] 

Real  Estate  Settlement  Procedures  Act 
(Regulation  X);  Escrow  Accounting 
Procedures:  Announcement  of 
Availability  of  Software  To  Calculate 
Aggregate  Accounting  Adjustment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Comniissioner,  HUD. 

ACTION:  Notice  of  availability  of 
software. 

SUMMARY:  On  October  26.  1994,  HUD 
published  a  final  rule  establishing 
escrow  accounting  procedures  under  the 
Real  Estate  Settlement  Procedures  Act. 
In  the  October  26  final  rule  the 
Department  indicated  that  it  would 
make  available  computer  software  that 
could  be  used  in  calculating  the 
numerical  value  of  the  aggregate 
accounting  adjustment  for  a  last  line  in 
the  1000  series  of  the  HUD-1  and  HUD- 
1  A.  This  notice  describes  the 
availability  of  this  software  on  Internet 
or  by  requesting  a  diskette  by  mail  or 
telephone. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Reid,  Research  Economist, 
Office  of  PoUcy  Development  and 
Research,  Room  8212,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410:  telephone  (202) 708-0421  or 
(202)  708-0770  (TDD). 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  1994  (59  FR  53890),  the 
Department  pubhshed  a  final  rule 
establishing  escrow  accounting 
procedures  under  Sections  6(g)  and  10 
of  the  Real  Estate  Settlement  Procedures 
Act,  12  U.S.C.  2605(g)  and  2609 
(RESPA).  This  final  rule  was  corrected 
on  December  19, 1994  (59  FR  65442). 
and  augmented  on  February  15,  1995 
(60  FR  8811;  correction  published 
March  1,  1995,  60  FR  11194)  by  a 
further  final  rule  that  included 
commentaries,  corrections,  and 
illustrations.  The  February  15,  1995, 
rule  also  established  an  effective  date  of 
May  24,  1995,  for  both  the  October  26 
and  February  15  rules. 

In  the  October  final  rule,  at  page 
53895,  the  Department  said  it  would 


make  available  software  that  could  be 
used  in  calculating  the  numerical  value 
of  the  aggregate  accounting  adjustment 
for  a  last  line  in  the  1000  series  of  the 
HUD-1  and  HUD-IA.  The  software  is 
available  at  no  charge  over  Internet  by 
accessing  the  "HUD  Gopher"  (see 
instructions  below).  Alternatively,  a 
diskette  containing  the  two  files 
included  on  the  Internet  may  be 
obtained  by  sending  a  request,  with  a 
check  payable  to  HUD  USER  for  $15  for 
each  diskette  ordered,  to:  HUD  USER, 
P.O.  Box  6091,  Rockville.  MD  20850. 
HUD  USER  also  may  be  reached  by 
telephone  at  1-800-245-2691  to  answer 
inquiries  about  this  software  or  to  order 
diskettes  when  the  cost  of  the  diskettes 
is  being  charged  to  a  VISA  or 
MasterCard  account.  All  inquiries, 
whether  by  mail  or  telephone,  should 
reference  "Notice  FR-3255,  Escrow 
Accounting  Software." 

Access  via  Internet 

To  access  the  software  using  the  HUD 
Gopher,  follow  these  procedures: 

•  Access  the  Internet; 

•  Select  the  Gopher  option  from  the 
Internet  utilities  menu; 

•  Type  the  address: 
"huduser.aspensys.com  73"  (depending 
on  the  user's  Gopher  convention,  the 
selection  of  port  73  may  be  signaled  by 
typing  a  different  character  (such  as  an 
underline,  colon,  or  backslash)  instead 
of  the  space); 

•  At  the  main  menu  of  options,  select 
"Policy  Development  and  Research 
Publications"; 

•  Then  select  "Homeownership";  and 

•  Select  the  two  Lotus  1-2-3  format 
files:  "biweekly  mortgage  aggregate 
adjustment"  and  "monthly  mortgage 
aggregate  adjustment". 

Dated:  March  27.  1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  95-8148  Filed  4-3-95;  8:45  am] 
BILUNG  COOE  42ia-27-.p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 
nN-111-FOR;  Amendment  94-1] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 


SUMMARY:  OSM  is  approving,  with 
exceptions,  a  proposed  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Siuface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
consists  of  revisions  to  Indiana's  Surface 
Coal  Mining  and  Reclamation  Statutes 
concerning  bond  forfeiture  procedures, 
underground  mine  subsidence  control, 
permit  revocation  procedures, 
administrative  orders  and  procedures, 
and  conflict  of  interest.  The  amendment 
is  intended  to  revise  the  Indiana  Code 
(IC)  to  implement  statutory  changes. 
EFFECTIVE  DATE:  April  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director, 
Indianapohs  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program. 

n.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

rv.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indieuia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26,  1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10,  914.15,  and 
914.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  March  21,  1994 
(Administrative  Record  Number  IND- 
1341),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  consisting  of 
three  sets  of  changes  to  the  Indiana 
program.  The  first  set  of  changes  involve 
statutes  enacted  by  Indiana  under  SEA 
408  from  the  1994  Indiana  Legislertive 
Session.  The  amendments  concern  bond 
forfeiture  procedures,  underground 
mine  subsidence  control,  and  permit 
revocation  procedures.  The  second  set 
of  amendments  are  contained  in  SEA 
319  (Pub.  L.  7-1987).  These 
amendments  primarily  concern  the 
substitution  of  the  citation  of  the  then- 
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repealed  IC  4-22-1  with  IC  4-21.5 
concerning  administrative  orders  and 
procedures.  The  third  amendment  is 
contained  in  HEA  1518  (Pub.  L  13- 
1987).  This  amendment  changes  the 
Indiana  conflict  of  interest  provisions. 
OSM  announced  receipt  of  the  proposed 
amendment  in  the  April  18.  1994. 
Federal  Register  (59  FR  18330).  and.  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  May  18, 
1994. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Revisions  which  are  not  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revise  paragraph  notations 
to  reflect  organizational  changes 
resulting  &om  this  amendment. 

1 .  IC  13-4. 1-6-9    Forfeiture  of  Bond 

Indiana  is  adding  new  subsection  9(b) 
to  provide  that  an  order  issued  under  IC 
13-4.1-6-9(a)  is  governed  by  IC  4-21.5- 
3-6  and  becomes  an  effective  and  fmal 
order  without  a  proceeding  if  a  request 
for  review  of  the  order  is  not  Bled 
within  15  days  after  the  order  is  served 
upon:  (1)  the  permittee;  and  (2)  the 
person  that  executed  the  permittee's 
bond  or  other  performance  guarantee,  if 
the  permittee  Bled  a  bond  or  other 
performance  guarantee  under  IC  13—4.1— 

1.  ^ 

The  Director  finds  the  proposed 

language  is  substantively  identical  to 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  800.50(b)(1) 
concerning  forfeiture  of  bond. 

2.  IC  13-4.1-9-2.5     Subsidence— Repair 
or  Compensation 

This  new  section  is  added  as  a 
counterpart  to  SMCRA  section  720 
which  was  added  by  the  Energy  Policy 
Act  of  1992  (Pub.  L.  102-486  [H.R.  776); 
October  24.  1992).  Subsection  2.5(a) 
provides  that  as  used  in  subsection 
2.5(d)(1),  "repair"  includes 
rehabilitation,  restoration,  or 
replacement.  This  proposed  language  is 
substantively  identical  to  SMCRA 
subsection  720(a)(1)  which  provides 
that  repair  of  damage  shall  include 
rehabilitation,  restoration,  or 
replacement. 

New  subsection  2.5(b)  provides  that 
as  used  in  subsection  2.5(d)(1). 
"compensate"  means  to  provide 
compensation  in  an  amount  equal  to  the 
full  amount  of  the  diminution  of  value 


resulting  from  the  subsidence  referred  to 
in  subsection  2.5(d)(1).  This  proposed 
language  is  substantively  identical  to 
SMCRA  subsection  720(a)(1)  which 
provides  that  compensation  shall  be 
provided  in  the  full  amount  of  the 
diminution  in  value  resulting  from  the 
subsidence. 

New  subsection  2.5(c)  provides  that 
for  the  purposes  of  subsection  2.5(d)(1), 
compensation  may  be  accomplished 
through  the  purchase,  before  the 
commencement  of  mining  operations,  of 
a  noncancellable  premium-prepaid 
insurance  policy.  This  proposed 
language  is  substantively  identical  to 
SMCRA  section  720(a)(1)  which 
provides  that  compensation  may  be 
accomplished  by  the  purchase,  prior  to 
mining,  of  a  noncancellable  premium- 
prepaid  insurance  policy. 

New  subsection  2.5(d)  provides  that 
the  operator  of  an  underground  coal 
mining  operation  conducted  after  June 
30, 1994,  shall  do  the  following:  (1) 
Promptly  repair  or  compensate  for 
material  damage  resulting  from 
subsidence  caused  to:  (A)  any  occupied 
residential  dwelling  and  any  structure 
related  to  the  occupied  residential 
dwelling:  or  (B)  any  noncommercial 
building;  due  to  the  operator's 
underground  coal  mining  operation.  (2) 
Promptly  replace  any  drinking, 
domestic,  or  residential  water  supply 
from  a  well  or  spring  that:  (A)  was  in 
existence  before  the  filing  of  the 
operator's  application  for  a  surface  coal 
mining  and  reclamation  permit;  and  (B) 
has  been  affected  by  contamination, 
diminution,  or  interruption  resulting 
from  the  operator's  underground  coal 
mining  operation.  This  proposed 
language  is  substantively  identical  to 
SMCRA  section  720(a).  except  that  the 
Indiana  provision  applies  only  to 
underground  coal  mining  operations 
which  occur  after  June  30,  1994. 
SMCRA  section  720(a)  provides  that 
underground  coal  mining  operations 
conducted  after  the  date  of  enactment  of 
new  section  720  (October  24,  1992)  shall 
comply  with  the  requirements  of  section 
720.  Therefore,  to  the  extent  that  the 
proposed  amendment  meets  the 
requirements  of  SMCRA  section  720(a) 
from  June  30,  1994,  the  Director  finds 
that  IC  13—4.1-9-2.5  is  no  less  stringent 
than  SMCRA  section  720(a). 

The  Director  is  deferring  decision  on 
the  enforcement  of  the  provisions  of 
SMCRA  section  720(a)  during  the  period 
from  the  effective  date  of  SMCRA 
section  720  (October  24, 1992)  to  the 
effective  date  of  IC  13-4.1-9-2.5  (June 
30,  1994).  The  Federal  subsidence 
regulations  which  will  implement 
SMCRA  section  720(a)  have  been 
finalized  and  will  be  published  shortly. 


Within  120  days  after  the  publication  of 
the  new  Federal  subsidence  regulations, 
OSM  intends  to  published  for  each  State 
with  a  regulatory  program,  including 
Indicma,  final  rule  notices  concerning 
the  enforcement  of  the  provisions  of  the 
Energy  Policy  Act  in  those  States. 

3.  IC  13-4.1-11-6    Suspension  or 
Revocation  of  Permit 

Indiana  is  amending  subsection 
6(a)(1)(B)  by  deleting  the  term 
"commission"  and  adding  the  words 
"adopted  under  IC  13-4.1-2-1   " 
Indiana  is  also  relating  the  words  "the 
violations."  As  amended.  IC  13-4.1-11- 
6(a)(1)(B)  reads  as  follows:  "the  rules 
adopted  under  IC  13-4.1-2-1."  Since  IC 
13—4.1-2-1  is  the  provision  which 
establishes  the  authority  for  the  Indiana 
Natural  Resources  Commission  (the 
commission)  to  adopt  rules,  the  change 
does  not  render  the  provision  less 
effective.  A  similar  amendment  at 
subsection  6(a)(2)(A)(ii)  also  does  not 
render  the  provision  less  effective. 

Indiana  is  adding  the  words  "permit 
conditions"  at  subsection  6(a)(2)(A)(iii) 
to  provide  a  counterpart  to  SMCRA 
section  521(a)(4). 

Subsection  6(a)  is  amended  to  provide 
that  if  the  director  of  the  IDNR 
determines  that  the  criteria  at 
subsections  6(a)  (1)  and  (2)  apply,  the 
director  shall  issue  an  order  of  permit 
suspension  or  revocation  and  provide 
an  opportunity  for  a  public  hearing.  The 
provision  formerly  provided  for  an 
order  "to  the  permittee  to  show  cause 
why  the  permit  should  not  be 
suspended  or  revoked."  The 
amendment  does  not  render  the 
provision  less  stringent  than  SMCRA 
section  521(a)(4)  because  section  6  in  its 
entirety  still  provides  for  a  hearing  at 
which  the  permittee  could  show  cause 
why  the  permit  should  not  be 
suspended  or  revoked. 

Subsection  6(b)  is  amended  by 
relocating  the  existing  language  to  new 
subsection  6(e).  New  language  is  added 
to  subsection  6(b)  to  provide  that  an 
order  issued  under  the  pattern  of 
violations  criteria  at  subsection  6(a)  is 
governed  by  IC  4-21.5-3-6  concerning 
required  notice,  and  becomes  an 
effective  and  final  order  of  the 
commission  without  a  proceeding  if  a 
request  for  review  of  the  order  is  not 
filed  within  30  days  after  the  order  is 
served  upon  the  permittee.  The  Director 
finds  the  revision  to  be  no  less  stringent 
than  SMCRA  at  section  521(a)(4). 

Subsection  6(c)  is  amended  by 
replacing  a  citation  of  "IC  4-21.5-3" 
with  "IC  4-21.5."  This  change 
appropriately  expands  the  citation  to 
the  entire  Indiana  administrative  orders 
and  procedures  at  IC  4-21.5.  A  block  of 
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language  concerning  a  written  decision 
following  the  bearing  is  deleted  bom 
subsection  6(c)  and  added  to  new 
subsection  6(g). 

New  subsection  6(d)  is  added  to 
provide  that  in  a  hearing  requested 
under  IC  4-21.5-3-7,  the  director  of  the 
IDNR  has  the  burden  of  going  forward 
with  evidence  demonstrating  that  the 
permit  in  question  should  be  suspended 
or  revoked.  The  burden  shall  be 
satisfied  if  the  director  establishes  a 
prima  facie  case  that  the  criteria  of 
subsection  6(a)  have  been  met.  This 
proposed  language  is  consistent  with 
and  no  less  stringent  than  SMCRA  at 
section  521(a)(4). 

The  language  in  new  subsection  (e)  is 
relocated  from  subsection  6(b). 

New  subsection  6(f)  provides  that  if 
the  director  of  the  IDNR  determines  in 
a  hearing  requested  under  IC  4-21.5-3- 
7  that  the  permit  in  question  should  be 
suspended  or  revoked,  the  permittee  has 
the  ultimate  burden  of  persuasion  to 
show  cause  why  the  permit  should  not 
be  suspended  or  revoked.  A  permittee 
may  not  challenge  the  fact  of  any 
violation  that  is  the  subject  of  a  final 
order  of  the  director  of  the  IDNR.  The 
Director  finds  that  the  proposed 
language  is  substantively  identical  to 
and  no  less  stringent  than  SMCRA  at. 
section  521(a)(4). 

New  subsection  6(g)  contains 
language  deleted  from  subsection  6(c) 
and  concerns  the  60-day  requirement  to 
issue  a  final  written  decision  following 
a  hearing.  The  Director  finds  the 
proposed  language  is  not  inconsistent 
with  SMCRA  at  section  521(a)(4)  and  is 
substantively  identical  to  and  no  less 
effective  than  30  CFR  843.13(c). 

Based  on  the  discussion  above,  the 
Director  is  approving  the  amendment  to 
IC  13-4.1-11-6. 

4.  IC  13-4.1-2-4    Petition  Procedures 
for  Rules 

This  section  is  amended  in  two 
locations  by  deleting  reference  to  IC  4- 
22-1  and  adding  in  its  place  a  reference 
to  IC  4-21.5  concerning  administrative 
orders  and  procedures.  IC  4-21.5  is 
Indiana's  current  statute  controlling 
administrative  orders  and  procedures 
and  replaces  the  repealed  IC  4-22-1 . 
The  Director  finds  the  change  does  not 
render  the  Indiana  program  less 
effective. 

Indiana  is  making  similar  citation 
changes  in  several  provisions.  Most  of 
these  changes  involve  replacing 
reference  to  the  repealed  IC  4-22-1  with 
IC  4-21.5  concerning  administrative 
orders  and  procedures.  At  IC  13—4.1-4- 
3  Indiana  is  deleting  reference  to  IC  14- 
4—2  which  was  repealed  by  Indiana  in 
1986  by  Pub.  L  115-1986.  at  section  22. 


The  following  provisions  contain 
citation  changes  which  do  not  render 
the  Indiana  program  less  stringent  than 
SMCRA: 

IC  13-4.1-2-4;  IC  13-4.1-4-3;  IC  13- 
4.1-4-5;  IC  13-4.1-6-7;  IC  13-4.1- 
11-6:  IC  13-4.1-11-8;  IC  13-4.1- 
11-12;  IC  13-4.1-12-1;  IC  12-4.1- 
13-1;  and  IC  13-4.1-15-9. 

5.  IC  13-4.1-2-3  Conflict  of  Interest 

This  provision  is  amended  to  provide 
that  an  employee  of  the  IDNR  who  has 
any  duty  under  IC  13-4.1  may  not  have 
a  direct  or  indirect  financial  interest  in 
any  surface  coal  mining  operation.  A 
member  of  the  commission  who  has 
such  an  interest  shall  file  annually  with 
the  State  Board  of  Accounts.  Any  p«>son 
who  knowingly  violates  this  provision 
commits  a  Class  A  misdemeanor. 

Upon  review  of  this  provision,  the 
Director  has  determined  that  this 
version  of  IC  13-4.1-2-3  predates  and  is 
superseded  by  the  version  which  was 
the  subject  of  a  finding  by  the  Director 
published  in  the  Federal  Register  on 
December  15,  1989  (54  FR  51388).  In 
that  finding,  the  Director  determined 
that  IC  13-4.1-2-3  is  not  consistent 
vkrith  SMCRA  at  517(g)  and  the  Federal 
rules  at  30  CFR  part  705  and  did  not 
approve  the  amendments  (see  Finding  1, 
pages  51388  and  51389  of  the  December 
15,  1989,  Federal  Register),  hi  addition, 
the  Director  required  at  30  CFR 
914.16(b)  that  Indiana  amend  IC  13-4.1- 
2-3  or  otherwise  amend  the  Indiana 
program  to  be  consistent  vdth  SMCRA 
at  517(g)  and  the  Federal  regulations  at 
30  CFR  part  705  concerning  employees 
of  the  regulatory  authority  who  have  a 
function  or  duty  under  SMCRA.  That 
requirement  still  stands.  Therefore,  the 
Director  is  not  acting  on  this  earlier, 
superseded  version  of  IC  13—4.1-2-3. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  agency  comments 
were  received  concerning  the  proposed 
amendments  to  the  Indiana  program. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  April  18. 1994, 
Federal  Register  (59  FR  18330).  The 
comment  period  closed  on  May  18, 
1994.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public 
hearing  so  no  hearing  was  held. 

Mr.  Rabb  Emison,  an  attorney, 
submitted  a  comment  on  behalf  of  five 


operators  of  publicly  regulated  pipeUnes 
in  Indiana  which  carry  petroleum 
products  and  natural  gas.  The  foUovying 
comments  were  made. 

The  commenters  welcomed  the 
proposed  language  concerning 
subsidence  but  stated  that  the 
amendment  is  not  complete. 
Specifically,  the  comment  stated  that 
the  proposed  language  specifies  certain 
surface  structures  for  protection,  but 
may  be  interpreted  to  deny  equal 
protection  to  commercial  structures 
such  as  pipelines.  This,  they  asserted, 
would  seem  to  limit  the  protection 
Congress  intended  in  section  516(b)(1) 
of  SMCRA. 

The  comment  stressed  that  protection 
of  pipelines  from  unplanned  subsitience 
is  needed  to  prevent  rupture  of  the 
pipelines  and  potential  damage  to 
property  and  the  enviromnent  andJoss 
of  hfe.  Protection  should  be  given  to 
surface  structures  equally,  they  stated. 

In  response,  the  Director  notes  that 
the  proposed  language  is  substantively 
identical  to  the  counterpart  language  in 
SMCRA  at  section  720.  The  language  of 
section  720(a)  of  SMCRA  provides  for 
the  repair  or  compensation  for  material 
damage  resulting  from  subsidence 
caused  to  any  occupied  residential 
dwelling  and  structures  related  thereto, 
or  noncommercial  building  due  to 
underground  coal  mining  operations. 

In  response  to  SMCRA  section  720(b), 
OSM  pubhsbed  proposed  rules 
intended  to  implement  SMCRA  section 
720(a)  (58  FR  50174;  September  24, 
1993).  In  that  notice,  OSM  specifically 
sohcited  comments  on  whether  a  need 
exists  for  nationwide  rules  that  go 
beyond  those  required-by  SMCRA 
section  720(a).  Comments  received  in 
response  to  that  proposed  rule  are  being 
reviewed. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  writh  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quaUty  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (SaU.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative* 
Record  Number  IND-1221).  By  letter 
dated  June  21,  1994  (Administrative 
Record  Number  IND-1372),  EPA 
concurred  without  comment. 
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V.  Director's  Decision 

Based  on  the  findings  above,  and 
except  as  noted  below,  the  Director  is 
approving  the  program  amendment 
submitted  by  Indiana  on  March  21, 
1994.  As  discussed  in  Finding  2,  the 
Director  is  approving  IC  13—4.1-9-2.5  to 
the  extent  that  the  proposed  amendment 
meets  the  requirements  of  SMCRA 
section  720(a)  from  June  30.  1994.  In 
addition,  the  Director  is  deferring 
decision  on  the  enforcement  of  the 
provisions  of  SMCRA  section  720(a) 
during  the  period  from  the  effective  date 
of  SMCRA  section  720  (October  24. 
1992)  to  the  effective  date  of  IC  13-4.1- 
9-2.5  (June  30,  1994).  As  discussed 
above  in  Finding  5,  the  Director  is  not 
acting  on  IC  13-4.1-2-3. 

The  Federal  regulations  at  30  CFR 
Part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by.  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 


standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  sf)ecific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  enviroiunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  March  27,  1995. 
Ronald  C.  Recker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  Section  914.15,  paragraph  (ggg) 
is  added  to  read  as  follows: 

§914.15    Approval  of  regulatory  program 
amendment*. 

•         *         •         •         • 

(ggg)  The  following  amendment 

(Program  Amendment  Number  94-1)  to 

the  Indiana  program  as  submitted  to 

OSM  on  April  18,  1994,  is  approved, 

except  as  noted  below,  effective  April  4, 

1995: 

IC  13-4.1-6-9     Forfeiture  of  bond 

IC  13-4.1-9-2.5    Subsidence  repair  or 
compensation,  to  the  extent  that  the 
proposed  amendment  meets  the 
requirements  of  SMCRA  section 
720(a)  from  June  30,  1994.  The 
Director  is  deferring  decision  on  the 
enforcement  of  the  provisions  of 
SMCRA  section  720(a)  during  the 
period  from  the  effective  date  of 
SMCRA  section  720  (October  24, 
1992)  to  the  effective  date  of  IC  13- 
4.1-9-2.5  (June  30,  1994). 

IC  13—4.1-11-6     Suspension  or 
revocation  of  permits 

IC  13-4.1-2-4    Petition  procedures  for 
rules 

IC  13-4.1-2-4     Rule  petition 
procedures 

IC  13—4.1-4-3     Necessary  permit 
findings 

IC  13—4.1—4-5     Hearing  on  permit 
approval/disapproval 

IC  13-4.1-6-7     Release  of  bond  or 
deposit 

IC  13-4.1-11-6    Suspension  or 
revocation  of  permit 

IC  13-4.1-11-8    Temporary  relief 

IC  13-4.1-11-12     Hearings; 
intervention 

IC  13-4.1-12-1     Civil  penalties 

IC  1 3-4. 1-13-1     Review  of  action  of  the 
director/commission 

IC  13-4.1-15-9    Hearings;  use  or 
disposition  of  acquired  lands 

The  Director  is  not  acting  on  IC  13- 
4.1-2-3,  Conflict  of  interest. 

jFR  Doc.  95-8115  Filed  4-3-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH6»-1-6680a;  FRL-6175-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  Ohio; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Direct  final  rule. 

summary:  The  USEPA  is  giving  hill 
approval  through  a  direct  final 
procedure  of  the  Vehicle  Inspection  and 
Maintenance  (1/M)  program  as  a  revision 
of  the  State  Implementation  Plan  (SIP) 
for  ozone  for  the  Cleveland-Akron- 
Lorain,  the  Dayton-Springfield,  and 
Cincinnati  moderate  ozone 
nonattainment  areas  in  the  State  of 
Ohio.  The  revision  and  subsequent 
related  material  was  submitted  by  the 
State  on  November  12,  1993,  March  15, 
1994  and  May  26, 1994.  The  SIP 
revision  establishes  and  requires  the 
implementation  of  an  enhanced  I/M 
program  in  three  (3)  nonattainment 
areas  consisting  of  fourteen  (14) 
counties  in  the  State,  and  enables  the 
development  of  a  basic  program  in  one 
(1)  other  area  consisting  of  two  (2) 
counties.  The  Cleveland-Akron-Lorain, 
the  Dayton-Springfield,  and  Cinciimati 
areas  are  designated  moderate 
nonattainment  for  ozone  and  have  opted 
to  implement  enhanced  I/M.  The  I/M 
program  is  designed  to  be  contract 
operated,  and  the  State  has  taken  the 
necessary  steps  to  get  the  program  up 
and  running  within  the  timeframe 
required  in  the  USEPA  regulations.  The 
Toledo  area  was  also  included  as  part  of 
the  I/M  submittal.  This  area  is 
undergoing  review  for  redesignation  to 
attainment  for  ozone.  As  such,  the 
USEPA  will  take  no  action  at  this  time 
regarding  the  submittal  of  em  I/M 
program  in  the  Toledo  area.  The  USEPA 
is  approving  the  legislation  and  rules  for 
the  Toledo  area  but  will  rulemake  on 
the  need  for  an  I/M  program  in  the 
Toledo  area  at  a  later  date.  This  I/M  SIP 
action  is  being  taken  imder  section  110 
of  the  Clean  Air  Act  (the  Act). 

In  the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  this  I/M  program  and  SIP 
revision  and  solicits  public  comments 
on  the  action.  If  adverse  comments  are 
received  on  this  direct  final  rule, 
USEPA  will  withdraw  this  final  rule 
and  address  these  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule. 


EFFECTIVE  DAi cS:  This  action  will  be 
effective  June  5,  i995  unless  by  May  4, 
1995,  someone  submits  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  documents  related  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  addresses:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AE-17J),  Chicago,  Illinois  60604;  and 
Office  of  Air  and  Radiation,  Docket  and 
Information  Center,  Room  Ml 500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  Washington  D.C.,  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.  S.  Environmental  Protection 
Agency,  Chicago,  Illinois  60604  (312) 
886-6084. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

Motor  vehicles  are  a  major  contributor 
of  volatile  organic  compounds  (VOC), 
carbon  monoxide  (CO),  and  nitrogen 
oxide  (NOx)  emissions.  The  motor 
vehicle  inspection  and  maintenance 
program  is  an  effective  means  of 
reducing  these  emissions.  Despite 
improvements  in  emission  control 
technology  in  past  years,  mobile  sources 
in  urban  areas  continue  to  remain 
responsible  for  roughly  half  of  the 
emissions  of  VOC  causing  ozone,  and 
most  of  the  emissions  of  CO.  They  also 
emit  substantial  amounts  of  nitrogen 
oxides  and  air  toxics.  This  is  because 
the  number  of  vehicle  miles  traveled  has 
doubled  in  the  last  20  years  to  20x10 '^ 
(20  trillion)  miles  per  year,  offsetting 
much  of  the  technological  progress  in 
vehicle  emission  control  over  the  same 
period.  Projections  indicate  that  the 
steady  growth  in  vehicle  miles  will 
continue. 

Under  the  Act,  the  USEPA  is  pursuing 
a  three-point  strategy  to  achieve 
emission  reductions  from  motor 
vehicles.  The  development  and 
commercialization  of  cleaner  vehicles 
and  cleaner  fuels  represent  the  first  two 
elements  of  the  strategy.  These 
developments  will  take  many  years 
before  cleaner  vehicles  and  fuels 
dominate  the  fleet  and  favorably  impact 
the  environment.  This  Notice  deals  with 


the  third  element  of  the  strategy, 
inspection  and  maintenance,  which  is 
aimed  at  the  reduction  of  emissions 
&x)m  the  existing  fleet  by  ensuring  that 
vehicles  are  maintained  to  meet  the 
emission  standards  established  by 
USEPA.  Properly  functioning  emission 
controls  are  necessary  to  keep  pollution 
levels  low.  The  driving  public  is  often 
unable  to  detect  a  malfunction  of  the 
emission  control  system.  While  some 
minor  malfunctions  can  increase 
emissions  significantly,  they  do  not 
affect  drivability  and  may  go  unnoticed 
for  a  long  period  of  time.  Effective  I/M 
programs  can  identify  excessive 
emissions  and  assure  repairs.  The 
USEPA  projects  that  sophisticated  I/M 
programs  such  as  the  one  being 
proposed  in  this  rulemaking  in  Ohio 
will  identify  emission  related  problems 
and  prompt  the  vehicle  owner  to  obtain 
timely  repairs  thus  reducing  emissions. 

The  Act  requires  that  polluted  cities 
adopt  either  a  "basic"  or  "enhanced" 

I/M  program,  depending  on  the 
severity  of  the  pollution  and  the 
population  of  the  area.  Moderate  ozone 
nonattainment  areas,  plus  marginal 
ozone  areas  with  existing  or  previously 
required  I/M  programs  in  Census- 
defined  urbanized  areas,  fall  under  the 
"btasic"  I/M  requirements.  Basic  and 
enhanced  I/M  programs  both  achieve 
their  objective  by  identifying  vehicles 
that  have  high  emissions  as  a  result  of 
one  or  more  malfunctions,  and  requiring 
them  to  be  repaired.  An  "enhanced"  1/ 
M  program  covers  more  vehicles  in 
operation  in  the  fleet,  employs 
inspection  methods  which  are  better  at 
finding  high  emitting  vehicles,  and  has 
additional  features  to  better  assure  that 
all  vehicles  are  tested  properly  and 
effectively  repaired.  The  Act  directed 
USEPA  to  establish  a  minimum 
performance  standard  for  enhanced  I/M 
programs.  The  standard  is  based  on  the 
performance  achievable  by  annual 
inspections  in  a  centralized  test 
program.  States  have  flexibility  to 
design  their  own  programs  if  they  can 
show  that  their  program  is  as  effective 
as  the  model  program  used  in  the 
performance  standard.  Naturally,  the 
more  effective  the  program  the  more 
credit  a  State  will  get  towards  the 
emission  reduction  requirement.  An 
effective  program  will  help  to  offset 
growth  in  vehicle  use  and  allow  for 
industrial  and/or  commercial  growth. 

The  USEPA  and  the  States  have 
learned  a  great  deal  about  what  makes 
an  I/M  program  effective  since  the  Clean 
Air  Act  of  1977  first  required  1/M 
programs  for  polluted  areas.  There  are 
three  major  keys  to  an  effective  program: 
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(1)  Given  the  advanced  state  of  curtvnt 
vehicle  design  and  anticipated  technology 
changes,  the  ability  to  accurately  fail  problem 
vehicles  and  jmus  clean  ones  requires 
improved  test  equipment  and  test 
procedures: 

(2)  Comprehensive  quality  control  and 
a§p«8sive  enforcement  is  essential  to 
muring  the  testing  is  done  properly: 

(3)  Skillful  diagnostics  and  capable 
mechanics  are  important  to  asaur*  that  foiled 
cars  are  fixed  profwriy. 

These  three  factors  are  missing  in 
most  older  I/M  programs.  Specifically. 
the  idle  and  2500  RPM/idie  short  tests 
and  anti-tamper  inspections  used  in 
current  I/M  programs  are  not  as  effective 
in  identifying  and  reducing  in-use 
emissions  from  the  types  of  vehicles  in 
the  current  and  future  fleet.  Also,  covert 
audits  by  USEPA  and  State  agencies 
typically  discover  improper  inspection 
and  testing  50  percent  of  the  time  in 
test-and-repair  stations  indicating  poor 
quality  control.  Experience  has  shown 
that  quality  control  at  high- volume  teet- 
only  stations  is  usually  much  better. 
And,  finally,  diagnostics  and  mechanics 
training  are  often  poor  or  nonexistent. 

On  November  5,  1992  (57  FR  52950), 
USEPA  established  a  high-tech  emission 
test  for  high-tech  cars.  This  I/M  test, 
known  as  the  IM240  test,  is  so  eff^ective 
that  biennial  test  programs  yield  almost 
the  same  emission  reduction  benefits  as 
annual  programs.  The  test  can  also 
acciuately  measure  NOx  emissions 
where  NOx  is  important  to  address  an 
ozone  problem.  Adding  the  pressure 
and  ptuge  test  increases  the  benefit  even 
more  resulting  in  lower  testing  costs  and 
consumer  time  demands.  The  pressiuv 
test  is  designed  to  find  leaks  in  the  fuel 
system,  and  the  purge  test  evaluates  the 
functionality  of  the  vapor  control 
system. 

II.  Background 

There  are  four  (4)  areas  in  the  State  of 
Ohio  which  are  required  to  implement 
an  I/M  program.  They  are:  the 
Cleveland-Akron-Lorain,  the  Dayton- 
Springfield,  Cincinnati,  and  Toledo 
areas.  All  are  classified  moderate 
nonattainment  for  ozone. 

On  September  13.  1993,  the  State 
submitted  a  request  for  redesignation  to 
attainment  for  the  Toledo  area.  The 
State  analysis  shows  that  the  ozone 
standard  can  be  maintained  in  the 
Toledo  area  without  an  I/M  program. 
This  request  is  still  pwnding.  The 
USEPA  will  rulemake  on  this  issue  at  a 
later  date. 

On  November  12, 1993,  December  12, 

1993,  March  15,  1994.  and  May  26. 

1994.  the  State  of  Ohio  submitted 
material  which  comprised  the  State's  1/ 
M  SIP  revision  for  the  areas  in  the  State 
required  to  implement  basic  I/M.  The 


November  12,  1993,  submittal  contained 
the  program  plan,  emission  inventory, 
legislation,  draft  rules,  and  draft  request 
for  proposal  (RFP)  along  with 
demographic  material  for  the  areas  of 
concern.  The  December  12,  1993,  I/M 
submittal  contained  the  official  request 
from  the  Director,  Ohio  Environmental 
Protection  Agency  (OEPA)  asking 
USEPA  for  approval.  On  March  15, 
1994,  the  State  submitted  the  final  RIT 
and  additional  support  material  for 
three  (3)  of  the  areas  (referred  to  as 
"zones"  in  the  State  SIP)  in  which 
enhanced  I/M  will  be  implemented.  The 
May  26,  1994,  submittal  contained  final 
approved  rules,  public  notice  material, 
proceedings  from  the  public  hearings, 
written  comments  and  certification 
materials.  Finally,  in  a  letter  dated  June 
22.  1994,  the  Director  provided 
assurances  to  the  USEPA  that  the  State 
has  completed  an  RFP  for  the  Toledo 
Metropolitan  area  which  will  be 
released  promptly  should  the  State's 
request  for  redesignation  to  attainment 
be  disapproved. 

On  January  21,  1994,  the  USEPA 
notified  the  State  that  the  November  12, 
1993,  I/M  revision  submittal  was  not 
complete  and  that  the  sanctions  clock 
had  started.  Upon  receipt  of  the 
additional  material  noted  above  on  July 
22.  1994.  the  USEPA  notified  the  OEPA 
that  the  State's  I/M  implementation  plan 
revision  was  complete  and  the  sanctions 
clock  started  in  January  had  been 
stopped  for  all  of  the  affected  areas. 
While  the  State  did  not  issue  a  request 
for  proposal  (RFP)  for  the  Toledo  area, 
it  did  have  an  RFP  ready  to  issue  in  the 
event  the  redesignation  to  attainment 
failed. 

The  program  also  included  rules 
which  give  the  Director  of  the  OEPA 
authority  to  implement  a  centralized 
basic  I/M  program  in  any  area 
designated  moderate  nonattainment. 
The  USEPA  considered  the  SIP 
submittal  complete  in  part  because  it 
contained  all  the  required  authority  to 
readily  implement  an  I/M  program 
without  any  additional  action  on  the 
part  of  the  State  legislature. 

The  Ohio  I/M  program  was  enabled 
by  Senate  Bill  18,  which  was  signed  into 
law  by  Governor  Voinovich  on  Jvme  27, 
1993,  and  became  effective  on 
September  27, 1993.  The  bill  gives  the 
Director  of  OEPA  authority  to 
implement  the  I/M  program,  and  defines 
the  geographic  boundaries  of  the 
program  in  each  nonattainment  area 
based  on  county  boundaries.  The  bill 
authorizes  I/M  for  the  following  Ohio 
counties  which  have  Census-defined 
urbanized  areas:  In  the  Cleveland- 
Akron-Lorain  CMSA,  the  counties  of 
Cuyahoga,  Geauga,  Lake,  Lorain, 


Medina,  Portage,  and  Summit;  in  the 
Dayton-Springfield  CMSA,  the  counties 
of  Clark,  Greene,  and  Montgomery;  in 
the  Cincinnati  CMSA,  the  counties  of 
Butler,  Clermont,  Hamilton  and  Warren; 
and  in  the  Toledo  MSA,  the  counties  of 
Lucas  and  Wood.  Basic  I/M  is  required 
in  all  Census-defined  urbanized  areas 
designated  as  moderate  nonattainment 
The  legislation  also  established  a 
process  under  which  local  governments 
in  an  area  classified  as  moderate 
nonattainment  can  ask  the  Director  of 
the  OEPA  to  implement  and  supervise 
an  enhanced  I/M  program  instead  of  the 
required  basic  program.  With  the 
exception  of  the  Toledo  area,  the  other 
three  nonattainment  areas  have  opted, 
through  the  legislatively  prescribed 
process,  to  implement  enhanced  I/M. 
The  March  15,  1994,  submittal 
contained  the  State's  RFP  which 
describes  in  detail  the  requirements  for 
a  contractor  to  develop  and  operate  the 
enhanced  I/M  program  in  these  three 
areas. 

The  USEPA  has  determined  that  the 
Ohio  enhanced  I/M  program  meets  the 
requirements  of  USEPA's  performance 
standard  and  other  requirements 
contained  in  the  Federal  I/M  rule 
promulgated  on  November  5,  1992  (57 
FR  52950).  The  biennial,  centralized, 
test  only  program,  is  required  to  begin 
testing  in  September  1995,  two  years 
after  the  legislation  became  effective. 
Testing  will  be  conducted  by  a 
contractor  and  supervised  by  the  Ohio 
EPA,  Air  Division.  Additional  aspects  of 
the  program  include:  IM240  testing  of 
1981  and  newer  vehicles;  two-speed 
idle  test  of  pre-1981  vehicles  to  1975; 
pressure  and  purge  testing;  a  test  fee  to 
ensure  the  State  has  adequate  resources 
to  supervise  the  program;  enforcement 
by  registration  denial;  opacity  testing  of 
diesel  powered  vehicles;  waiver  limits 
set  at  $100  for  1975-1980  model  year, 
and  $200,  actual  expenditures,  for  1981 
and  later  model  year  vehicles; 
compilation  of  a  list  of  repair  facilities 
which  can  repair  a  vehicle  to  pass  the 
tailpipe  inspection;  data  collection; 
repair  effectiveness  program;  inspector 
training  and  certification;  penalties  for 
inspectors  and  contractors;  and 
emission  recall  enforcement.  In  addition 
to  the  above,  the  Director  of  the  Ohio 
EPA  provided  assurances  in  his  letter  of 
June  22,  1994,  to  the  USEPA  Regional 
Administrator  that  in  the  event  the 
Toledo  redesignation  to  attainment  is 
not  approved,  the  State  will 
immediately  obtain  a  contractor  to 
operate  a  basic  I/M  program  in  that  area. 
An  analysis  of  how  the  Ohio  program 
meets  the  Federal  program  requirements 
is  provided  below. 
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A.  Applicability 

Under  the  requirements  of  the  Clean 
Air  Act,  basic  inspection  and 
maintenance  programs  are  required  in  a 
number  of  areas  classified  as  moderate 
nonattainment  for  ozone.  These  areas 
include:  Cleveland-Akron-Lorain  CMSA 
including  the  counties  of  Cuyahoga, 
Geauga.  Lake.  Lorain,  Medina,  Portage, 
and  Summit;  Dayton-Springfield  CMSA 
including  the  counties  of  Clark,  Greene, 
and  Montgomery;  Cincinnati  CMSA 
including  the  counties  of  Butler, 
Clermont.  Hamilton  and  Warren;  and 
the  Toledo  MSA  containing  the  counties 
of  Lucas  and  Wood.  The  State  excluded 
some  smaller  urbanized  areas  in  the 
CMSAs  based  on  population.  However, 
because  the  I/M  program  is 
implemented  on  a  county-wide  basis, 
exclusion  of  these  areas  is  offset  by  the 
inclusion  of  non-urban  residents  in  the 
I/M  coimties.  Ashtabula  and  Miami 
counties  are  excluded  from  the  I/M 
testing  program  because  these  counties 
contain  no  urban  areas.  In  the 
Cleveland-Akron-Lorain  CMSA.  96.5 
percent  of  the  population  is  in  the 
program.  In  the  Dayton-Springfield 
CMSA.  90.3  percent  of  the  population  is 
in  the  program.  All  of  the  counties  in 
the  Cincinnati  CMSA  are  included  in 
the  program. 

B.  Enhanced  I/M  Performance  Standard 

The  enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard.  The  minimum  performance 
standard  in  this  case  is  a  basic  I/M 
program  which  is  required  in  all  four  (4) 
moderate  nonattainment  areas  of  the 
State.  Areas  are  required  to  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to  I/M 
requirements.  Emission  levels  are 
calculated  using  the  most  recent  version 
of  USEPA  mobile  source  emission  factor 
model.  In  Ohio  the  performance 
standard  must  be  met  for  volatile 
organic  compounds  (VOC).  The 
performance  standard  is  established 
using  the  model  I/M  program  inputs  and 
local  characteristics,  such  as  vehicle 
mix  and  local  fuel  controls,  and  model 
I/M  program  parameters  for  the 
following:  network  type,  start  date,  test 
frequency,  model  year  coverage,  vehicle 
type  coverage,  exhaust  emission  test 
type,  emission  standards,  emission 
control  device,  evaporative  system 
function  checks,  stringency,  waiver  rate, 
compliance  rate  and  evaluation  date. 
Ohio  used  the  USEPA  model  known  as 
MOBILESa  to  calculate  the  emission 
levels  from  the  program  design.  The 
Ohio  I/M  program  target  design 
includes:  centralized  test,  1983  start 


date,  biennial  frequency,  1970  and 
newer  model  year  coverage,  vehicle 
types  include  LDGV,  LDGTl,  LDGT2 
and  HDGV  up  to  10,000  pounds.  IM240 
for  1981  and  newer  vehicles,  and  a 
steady-state  loaded  test  for  pre-1981 
vehicles,  five  (5)  element  visual 
inspection  and  pressure  purge  on  all 
vehicles,  stringency  rate  for  all  vehicles 
will  be  20  percent,  waiver  rate  vdll  be 
3  percent  and  a  96  percent  compliance 
rate.  The  performance  standard  is  based 
on  a  basic  I/M  program  for  all  areas  in 
the  State  because  the  areas  are  classified 
as  moderate  nonattainment  areas  and 
are  required  to  implement  a  basic  I/M 
program. 

The  emission  levels  achieved  by  the 
State  were  modeled  using  MOBILESa. 
The  demonstration  was  performed 
correctly,  using  local  characteristics  and 
shows  that  the  program  design  will 
exceed  the  minimum  required  I/M 
performance  standard.  "The  State 
exempts  a  number  of  alternatively 
powered  vehicles  ftt)m  the  I/M  program. 
The  USEPA  believes  these  exemptions 
for  electric,  hydrogen  powered, 
compressed  natural  gas.  methanol, 
ethanol  and  propane,  which  are 
intended  to  encourage  the  use  of 
renewable  and  alternative  energy 
sources,  will  have  little  or  no  impact  on 
emissions  in  the  immediate  future. 

C.  Network  Type  and  Program 
Evaluation 

Three  of  the  four  Ohio  ozone 
nonattainment  areas  are  opting  into  the 
enhanced  I/M  program.  In  these 
enhanced  areas  a  contractor  vdll  operate 
a  test-only  centralized  network  for 
inspections  and  reinspection.  All 
vehicles  included  in  the  emission 
reduction  demonstration  will  be  tested 
by  a  contractor  in  centralized  I/M  test 
facilities.  The  contract  specifies  that  the 
contractor  is  barred  from  involvement  in 
motor  vehicle-related  business  with  the 
exception  of  vehicle  testing  equipment 
fabrication  and  sales.  Authority  for  this 
program  is  established  in  Senate  Bill  18. 
The  Ohio  legislation  specifies 
inspections  and  reinspection  under  an 
enhanced  program  shall  be  conducted 
by  a  centralized  contractor. 

The  Ohio  I/M  program  plan  calls  for 
the  Ohio  EPA  to  institute  an  ongoing 
evaluation  of  the  enhanced  I/M  program 
consistent  with  USEPA  regulations  to 
quantify  the  emissions  reductions 
benefits  of  the  program  to  verify  that  it 
is  meeting  the  requirements  of  the  Clean 
Air  Act.  The  evaluation  will  consist  of 
monitoring  the  performance  of  IM240 
on  a  random,  representative  sample  of  at 
least  0.1  percent  of  the  vehicles  subject 
to  inspection  and  covering  a  25  model- 
year  rolhng  window.  Evaporative 


system  purge  (1981  and  newer)  and 
pressure  tests  (all  model  years)  will  be 
performed  on  those  vehicles  subject  to 
the  test  requirements.  The  State  program 
plan  describes  the  manner  in  which  the 
State  will  perform  the  evaluation:  using 
Ohio  EPA  auditors,  visiting  each  lane  at 
every  station,  choosing  vehicles  at 
random  at  different  times  of  the  day, 
performing  calibration  checks,  and 
ensuring  the  selected  vehicles  represent 
the  fleet  mix  in  the  test  area.  The 
evaluation  program  includes  surveys 
conducted  by  the  State  to  assess  the 
effectiveness  of  repairs  performed  on 
vehicles  which  fail  any  of  the  required 
tests.  Tampering  rates  vnll  be  measured 
for  changes  during  the  life  of  the 
program,  and  deterrent  effects  vrill  be 
evaluated.  Ohio  law  prohibits  the  sale  of 
any  tampered  vehicle  in  the  State. 

Lane  inspectors  employed  by  the 
contractor  will  be  evaluated  using 
undercover  audit  vehicles  and  State 
personnel.  The  mission  of  the  auditors 
will  be  to  conduct  surveys  for  inspector 
effectiveness  in  identifying  vehicles  in 
need  of  repair.  Ohio  gPA  will  submit 
biennial  reports  on  the  results  of  the 
evaluations.  The  report  will  assess 
whether  the  program  is  meeting  the 
emission  reduction  target. 

D.  Adequate  Tools  and  Resources 

The  Federal  regulation  requires  the 
State  to  demonstrate  that  there  is 
adequate  funding  of  the  program 
functions  including  quality  assurance, 
data  analysis  and  reporting,  holding 
hearings  and  adjudication  of  cases.  The 
Ohio  I/M  program  will  be  funded 
through  a  per-vehicle  inspection  fee 
which  will  be  set  following  award  of  the 
centralized  contracts  in  each  of  the 
ozone  nonattainment  areas.  Legislation 
gives  the  director  of  the  Ohio  EPA  the 
authority  to  establish  an  annual  or 
biennial  test  fee  sufficient  to  cover  all 
costs  associated  with  implementation, 
administration  and  operation  of  the 
program.  The  fee  is  capped  in  the  State's 
legislation  at  twenty-five  (25)  dollars  per 
test  for  an  enhanced  biennial  program. 
Approximately  $1.25  &t)m  each  test  will 
be  paid  to  the  Ohio  EPA  for 
administrative  oversight  activities.  This 
vdll  result  in  sufficient  funding  during 
the  year  for  the  State  to  administer  the 
program  and  provide  oversight, 
management,  and  enforcement.  The 
Ohio  EPA  will  use  leased  vehicles  of  a 
variety  of  makes  and  model  years  for  the 
covert  auditing  program.  Arrangements 
are  made  with  the  Ohio  Bureau  of  Motor 
Vehicles  (BMV)  which  provides  cover 
registrations  and  license  plates. 

The  contractors)  selected  to  perform 
the  testing  will  be  required  to  provide 
administrative  support  for  Ohio  EPA 
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staff  at  the  three  area  headquarters, 
along  with  a  supply  of  calibration  gas 
and  hardware  to  perform  quality 
assurance  audits.  The  Ohio  BMV  will 
provide  pirogram  oversight  of  the 
registration  denial  portion  of  the 
enforcement  program. 

E.  Test  Frequency  and  Convenience 

The  Federal  I/M  rule  requires  test 
systems  to  be  designed  in  such  a  way  to 
provide  convenient  service.  The  Ohio 
enhanced  program  test  frequency  is 
biennial  for  all  subject  vehicles.  New 
vehicles  are  not  tested  until  two  (2) 
years  after  the  initial  registration.  In  the 
biennial  program  even  model  years  will 
be  tested  on  the  even  calendar  year  and 
odd  numbered  model  years  will  be 
tested  in  the  odd  numbered  calendar 
year.  The  State  will  require  that  test 
facilities  are  located  such  that  eighty 
(80)  percent  of  all  motorists  in  urban 
areas  do  not  have  to  drive  more  than 
five  (5)  miles  to  a  test  facility,  and  one- 
hundred  (100)  percent  in  urban  area 
will  not  have  to  drive  more  than  ten  (10) 
miles,  and  one-hundred  (100)  percent  of 
the  affected  population  in  rural  areas 
will  be  within  15  miles  of  a  test  facility. 
The  State  RFP  specifies  at  least  fifty- 
eight  (58)  hours  of  operation  of  a  test 
facility  per  vyeek. 

F.  Vehicle  Coverage 

The  Federal  rule  for  enhanced  I/M 
programs  assumes  coverage  of  all  1968 
and  newer  model  year  light  duty 
vehicles  and  light  duty  trucks  up  to 
8,500  pounds  gross  vehicle  weight 
rating  (CVWR),  and  includes  vehicles 
operating  on  all  fuel  types.  The  Ohio  1/ 
M  program  requires  all  gasoline  and 
diesel  powered  light  duty  passenger 
cars,  light  duty  trucks,  and  heavy  duty 
vehicles  up  to  10,000  pounds,  up  to  and 
including  twenty-five  (25)  years  old  and 
newer  are  subject  to  the  program.  The 
BMV  data  available  on  the  current  fleet 
does  not  include  vehicles  owned  by  the 
U.S.  General  Services  Administration  or 
vehicles  owned  by  the  State  BMV. 
These  government  vehicles  are  required 
to  be  tested  but  are  not  currently  part  of 
the  State  data  base.  The  OEPA  is 
working  with  these  organizations  to 
establish  a  testing  routine  and  schedule 
for  these  vehicles,  which  are  not 
presently  Ucensed  by  the  BMV.  The 
State  also  exempts  vehicles  including 
historical  vehicles  (older  than  25  years), 
licensed  collectors  vehicles  (which  have 
use  restrictions),  parade  and  exhibition 
vehicles  (which  receive  temporary  road 
permits),  motor  cycles,  recreational 
vehicles  over  10,000  pounds,  and 
alternative  fueled  vehicles.  The  USEPA 
agrees  with  the  State  that  these  vehicles 
do  not  make  up  a  significant  portion  of 


the  total  motor  vehicle  fleet  in  the  tested 
area  and  most  are  not  included  in  the 
modeling  for  the  performance  standard. 
Additional  information  and  other 
statistical  information  regarding  the 
fleet,  required  to  manage  the  program, 
will  become  available  following  the  first 
test  cycle. 

G.  Test  Procedures  and  Standards 

Written  test  procedures  and  pass/fail 
standards  are  required  to  be  established 
and  followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Federal  test  procedures  and  standards 
are  found  in  40  CFR  51.357  and  in  the 
draft  USEPA  document  entitled  "High- 
Tech  I/M  Test  Procedures,  Equipment 
Standards,  Quality  Control 
Requirements,  and  Equipment 
Specifications".  EPA-AA-EPSD-IM- 
93-1,  finalized  in  April  1994.  The 
Director  of  OEPA  has  the  authority  to 
establish  test  procedures  according  to 
the  needs  of  the  program.  The  test 
procedures  are  listed  in  the  Ohio  EPA 
RFP  and  correspond  to  the  USEPA 
procedures.  The  Ohio  procedure  for  the 
evaporative  system  functional  test  uses 
non-invasive  helium  in  place  of 
nitrogen  as  called  for  in  the  USEPA 
procedure.  The  contractor  will  work 
with  the  USEPA  to  obtain  approval  for 
use  of  this  gas.  All  vehicles  will  be 
tested  in  an  as-received  condition  and 
vehicle  owners  will  have  an  opportunity 
to  view  the  test  from  an  area  at  the  test 
site  that  affords  an  unobstructed  view. 
Each  vehicle  will  be  inspected  prior  to 
the  emissions  test  and  rejected  from 
testing  if  any  unsafe  condition  exists  or 
if  the  exhaust  is  leaking  or  missing.  In 
the  event  of  an  emission  failure  of  any 
kind,  all  components  are  retested  after 
repairs.  The  State  will  use  the  same 
emission  standards  set  forth  in  section 
85.2205(a)  of  the  technical  guidance 
published  by  USEPA  in  July  1993.  The 
State  also  uses  the  evaporative  test 
standards  published  in  the  same 
document,  and  a  clause  in  the  RFP 
allows  the  State  to  change  the  standards 
in  the  event  emission  cutpoints  need  to 
be  changed  to  adjust  failure  rates  in  the 
program.  The  State  has  established  a 
twenty-five  (25)  year  "rolling  window" 
for  vehicles  subject  to  the  emission 
standiuds  in  the  I/M  program.  This 
concept  has  been  taken  into  account  in 
the  modeling  the  State  performed  to 
determine  emission  reduction  benefits. 
A  vehicle  with  a  switched  engine  is 
required  to  meet  the  emission  standards 
of  the  chassis  model  year  as  listed  on 
the  vehicle  registration.  If  the  engine  is 
newer  than  the  chassis,  the  State's 
tamper  provisions  apply  and  the  vehicle 
will  be  evaluated  on  that  basis.  For  the 
tamper  inspection,  such  a  vehicle  must 


match  a  light-duty  certified 
configuration  of  chassis  model  year  or  of 
a  newer  vehicle  if  it  had  originally  been 
a  light-duty  configuration. 

The  State  permanently  exempts  a 
number  of  vehicles.  The  State  exempted 
alternatively-fueled  vehicles  in  order  to 
promote  clean  burning  fuels.  Dual- 
fueled  vehicles  are  not  subject  to  this 
exemption.  Dual-fueled  vehicles  will  be 
tested  to  meet  the  requirements  of  the 
program  while  being  fueled  with 
gasoline.  Exempted  vehicles  fall  into  a 
select  category  defined  as  "limited  use" 
and  are  not  normally  found  in  common 
use  on  the  highway.  These  include 
historic,  parade,  and  collector's 
vehicles,  electric  vehicles,  vehicles  over 
ten  thousand  (10,000)  pounds,  vehicles 
with  salvage  certificates,  and  any 
vehicle  over  twenty-five  (25)  years  old. 
Temporary  exemptions  and  extensions 
to  the  exemptions  are  also  available  for 
a  range  of  criteria.  Motor  vehicles 
owned  by  military  personnel  stationed 
outside  the  State.  out-of-State  students, 
owner's  with  a  temporary  medical 
condition,  and  vehicles  undergoing 
repair  are  eligible  for  temporary 
exemptions.  Owners  of  these  vehicles 
are  required  to  submit  documentation  to 
prove  status  and  are  tracked  in  the 
State's  data  base  to  ensure  the  vehicle 
eventually  gets  tested. 

H.  Test  Equipment 

The  Federal  regulation  requires 
computerized  test  systems  for 
performing  any  measurement  on  subject 
vehicles.  The  Ohio  EPA  lists  the  details 
of  the  technical  specification  of  the  test 
equipment  in  the  RFP,  and  make 
reference  to  the  requirements  of  the 
Federal  regulations  and  the  technical 
guidance  document.  Computerized  test 
systems  are  required  for  performing  any 
measurements  on  subject  vehicles. 
According  to  the  requirements  in  the 
RFP.  these  systems  must  conform  to 
Federal  requirements.  Each  of  the 
State's  test  lanes  shall  be  equipped  with 
a  dynamometer,  constant  volume 
sampler,  non-dispersive  infrared 
analyzers  to  measure  carbon  monoxide, 
carbon  dioxide,  and  hydrocarbons,  and 
an  analyzer  for  measuring  NOx.  and 
non-invasive  heUum  pressure  and  purge 
test  equipment.  All  of  this  equipment 
must  pass  an  acceptance  test  before  it  is 
approved  by  the  State.  The  State's 
contract  will  require  the  contractor(s)  to 
update  emission  test  equipment  to 
accommodate  new  technology  vehicles 
and  any  changes  to  the  program.  All  test 
systems  will  be  linked  by  a  real-time 
data  link  in  order  to  prevent 
unauthorized  multiple  initial  tests  on 
the  same  vehicle  in  the  same  test  cycle. 
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/.  Quality  Control 

Quality  control  measures  will  ensure 
that  emission  measurement  equipment 
are  calibrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained.  The 
Ohio  EPA  prepared  the  RFP  to  require 
the  contractor  to  implement  quality 
control  procedures  which  comply  with 
40  CFR  51.359.  The  compliance 
document,  the  inspection  certificate, 
that  Ohio  EPA  will  issue  to  motorists 
that  comply  with  inspection 
requirements  are  only  valid  once  a 
computer  generated  check  redundancy 
code  (CRC)  is  printed  on  each 
document.  The  CRC  is  analyzed  by  the 
Bureau  of  Motor  Vehicles  (BMV),  and 
vehicle  registration  renewals  can  only 
be  generated  by  the  BMV  computer  if 
the  code  is  valid.  The  CRC  is  only 
printed  on  a  compliance  document, 
which  contains  test  results,  once  a 
vehicle  passes  all  parts  of  the  emission 
inspection.  The  security  of  compliance 
documents  for  the  Ohio  program  focuses 
on  the  CRC  rather  than  the  number  of 
compliance  documents  issued  to 
inspection  stations.  However, 
inspection  certificates  shall  be  stored  in 
a  locked  container  at  the  inspection 
station  at  all  times  when  not  in  use.  and 
the  contractor  is  held  responsible  for 
accountability  of  all  certificates.  The 
RFP  states  that  the  contractor's  quality 
control  procedures  shall  ensure  that 
emission  measurement  equipment  is 
properly  calibrated  and  maintained. 
Analyzers  will  automatically  record 
quality  control  check  information, 
lockouts,  attempted  tampering,  and  any 
other  recordable  circumstances  that 
impact  quality  control. 

/.  Waivers  and  Compliance  via 
Diagnostic  Inspection 

The  I/M  program  allows  the  issuance  . 
of  a  waiver,  which  is  a  form  of 
compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards,  as  long  as  the  prescribed 
criteria  are  met.  The  State  program  plan 
contains  elements  in  this  section  which 
generally  follow  the  waiver  issuance 
criteria  listed  in  the  Federal  1/M 
regulation.  In  modeling  the  emission 
reduction  benefits.  Ohio  used 
MOBILESa  and  assumed  a  maximum 
waiver  rate  of  2  percent  for  1980  and 
older  model  year  vehicles  and  3  percent 
for  1981  and  newer  vehicles.  In  the 
event  the  actual  waiver  rate  exceeds  the 
planned  maximum  used  for  estimating 
the  emission  reduction  benefit,  the  State 
has  commited  to  remodel  to  assess  the 


emission  reduction  benefits  based  on 
the  actual  waiver  rate. 

Legislation  gives  the  Director  of  the 
Ohio  EPA  the  authority  to  issue  waivers, 
set  and  adjust  cost  limits,  and 
administer  the  waiver  system. 
Following  a  test  failure,  the  subsequent 
reinspection  must  show  a  thirty  (30) 
percent  improvement  in  measured 
concentrations  of  each  pollutant  that 
exceeded  the  standards  in  the  first  test 
and  the  minimum  waiver  limit  amount 
has  been  spent  on  emission  related 
repairs.  A  vehicle  is  eligible  for  a  waiver 
when  proof  is  provided  that  the  vehicle 
has  received  all  repairs  and  adjustments 
for  which  it  is  eligible  under  any 
emissions  performance  warranty.  The 
costs  associated  with  repair  of  any 
tampering  is  not  considered  valid 
towards  a  waiver.  When  proof  is 
provided  to  the  inspection  station 
manager  that  appropriate  repairs  have 
been  performed  on  the  vehicle,  such 
vehicle  will  be  eligible  for  a  waiver.  The 
inspection  station  manager  is 
responsible  for  verifying  repairs  and 
reviewing  repair  receipts.  The  station 
manager,  assistant  manager  or  an  Ohio 
EPA  auditor  are  authorized  to  determine 
waiver  eligibility.  Waivers  are  valid  for 
one  (1)  year  and  are  not  renewable.  The 
minimum  expenditure  made  on 
emission  repairs  is  one-hundred  ($100) 
dollars  for  1980  and  older  vehicles  and 
two-hundred  ($200)  dollars  for  1981  and 
newer.  While  the  Clean  Air  Act  requires 
a  minimum  waiver  repair  expenditure 
for  enhanced  I/M  programs  of  $450, 
basic  areas  such  as  in  Ohio  which  are 
opting  up  to  enhanced  I/M  do  not  have 
to  meet  this  requirement. 

The  State  allows  exemptions  to  the 
inspection  requirement  and  extensions 
if  a  vehicle  is  undergoing  extensive 
repair  at  the  time  of  its  registration  or 
registration  renewal.  The  requirements 
for  an  extension  or  exemption  are 
sufficient  to  allow  the  State  full 
understanding  of  the  need  by  the 
consumer  for  the  extension  or 
exemption,  and  places  a  burden  on  the 
consumer  to  prove  to  the  State  that  such 
an  extension  or  exemption  is  needed. 

The  Federal  I/M  rules  also  allow  the 
use  of  compliance  via  diagnostic 
inspection  following  repairs  after  a  test 
failure.  The  State  of  Ohio  has  chosen 
not  to  allow  compliance  via  diagnostic 
repair. 

K.  Motorist  Compliance  Enforcement 

The  Federal  regulations  require  the 
use  of  registration  denial  to  ensure 
compliance  with  the  requirements  of  the 
I/M  program.  The  Ohio  EPA.  along  with 
the  Ohio  Bureau  of  Motor  Vehicles 
(BMV).  will  continue  to  implement  a 
registration  denial  enforcement 


program.  Vehicle  owners  who  do  not 
renew  vehicle  registrations,  and 
continue  to  drive  an  unregistered 
vehicle  in  the  State,  will  be  subject  to 
enforcement  action  by  any  law 
enforcement  officer  in  the  State.  Local 
governments  are  responsible  for 
establishing  policies  for  the  mandatory 
fines  of  all  traffic  violations  including 
failing  to  comply  with  registration 
requirements.  Owners  of  all  vehicles 
registered  in  the  State  are  required  to 
affix  a  sticker  to  the  lower  right  hand 
comer  of  the  rear  license  plate.  This 
sticker  identifies  the  month  and  year  of 
the  registration  renewal  date.  If  an 
owner  or  driver  fails  to  comply  with  1/ 
M  or  registration  requirements,  he  or 
she  will  be  unable  to  legally  drive  that 
automobile  and  be  subject  to 
enforcement  action.  Vehicle  owners 
who  move  their  residence  into  an  Ohio 
1/M  testing  area  will  be  required  to  have 
an  emission  test  prior  to  registering  the 
vehicle  in  the  area.  Motorists  are 
permitted  thirty  (30)  days  to  register  the 
vehicle  after  moving  to  a  new  address. 
Vehicle  owners  who  fail  to  complete  the 
registration  process  after  relocating  may 
be  ticketed  by  law  enforcement  agencies 
for  driving  with  a  registration  violation. 

L  Motorist  Compliance  Enforcement 
Program  Oversight 

The  Federal  rule  requires  the  State  to 
audit  the  enforcement  program  on  a 
regular  basis  and  the  State  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  A 
quality  assurance  program  shall  be 
implemented  to  insure  effective  overall 
performance  of  the  enforcement  system. 
Ohio  Senate  Bill  18  authorizes  the 
Director  of  Ohio  EPA  to  promulgate, 
adopt,  amend  and  rescind  rules  for 
motorist  compliance  with  the  I/M 
program.  The  contractors  are 
responsible  for  in-house  accounting  of 
documents  and  compliance  certificates. 
Documents  in  the  Ohio  1/M  program  are 
valid  only  if  a  CRC  is  present.  Missing 
or  unaccounted  certificates  do  not  pose 
a  threat  of  fraudulent  activity  because 
each  CRC  is  unique  for  each  certificate 
at  the  time  the  certificate  is  issued. 

The  I/M  contractor  is  held  responsible 
for  certificate  accountability.  In  the 
event  the  contractor  employees  or 
inspectors  tamper  with  the  records  or 
documents,  the  state  will  take  action  to 
have  the  employee  terminated. 
Exemption  records  will  be  analyzed 
together  with  the  registration  database 
to  determine  changes  in  registration 
data.  Where  it  is  determined  that  an 
unusually  high  number  of  vehicles  are 
unexplainably  not  in  the  registration 
area  or  not  being  tested,  provisions  will 
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be  made  to  identify  and  take  action  on 
the  anomalous  condition.  The 
procedures  may  include  methods  for 
performing  covert  and  overt  audits, 
preparation  of  enforcement  documents, 
I/M  test  equipment  operation,  public 
relation  materials  and  other  applicable 
information.  The  Bureau  of  Motor 
Vehicles  (BMV)  will  issue  material 
containing  procedures  for  performing 
specific  operations  associated  with  I/M 
inspection  and  registration 
requirements.  The  BMV  materials  will 
be  issued  to  the  Deputy  Registrars  and 
will  include  information  explaining  the 
evaluation  process.  Each  Deputy 
Registrar  is  evaluated  biannually.  In 
cases  where  enforcement  personnel  fail 
to  follow  established  procedures,  action 
may  be  taken  to  discipline,  retrain,  or 
remove  the  employee.  In  establishing  an 
information  base  to  be  used  in 
evaluating  and  enforcing  the  I/M 
program,  the  State  uses  actual  vehicle 
population  data  obtained  from  the  BMV 
and  test  results  from  I/M  contractors. 

The  I/M  contractors  will  have  access 
to  the  BMV  database,  but  in  a  "read 
only"  format  to  prevent  accidental  or 
intentional  data  modifications. 

Both  the  State  and  the  contractors  will 
be  able  to  perform  periodic  audits  of  the 
testing  database.  Reports  from  these 
audits  will  be  used  to  evaluate  program 
effectiveness.  Test  data  will  be  analyzed 
to  determine  if  facilities  are  operating 
according  to  procedures.  Outlying  data 
will  trigger  investigations  of  the 
facilities.  If  necessary,  enforcement 
action  will  be  taken  against  test  facilities 
found  violating  State  or  Federal 
regulations. 

M.  Quality  Assurance 

The  USEPA  rule  requires  an  ongoing 
quality  assurance  program  in  order  to 
discover,  correct  and  prevent  fraud, 
waste,  and  abuse,  and  to  determine 
whether  procedures  being  followed  are 
adequate,  whether  equipment  is 
measuring  accurately,  and  whether 
other  problems  may  exist  which  would 
impede  program  performance.  The 
procedures  shall  be  periodically 
evaluated  to  assess  their  effectiveness  in 
achieving  program  goals.  Scheduled 
State  audits  are  to  ensure  that  all 
facilities  are  randomly  audited  on  a 
regular  basis.  Directed  audits  will  be 
conducted  to  investigate  specific 
situations.  Any  valid  consumer 
complaint  will  trigger  a  directed  audit  of 
a  centralized  facility.  If  a  problem 
appears  to  exist  at  a  specific  station,  a 
directed  audit  will  be  conducted.  Covert 
audits  will  be  conducted  annually  by 
State  staff  and  equal  in  number  to  the 
number  of  inspectors  employed  by  the 
contractors.  Vehicles  presented  for  audit 


testing  will  be  in  a  range  of 
manufacturers,  models  and  age  to 
replicate  the  current  fleet,  and  will  be 
leased  on  a  six  month  basis  to  ensure 
that  a  variety  of  vehicles  are  presented 
to  the  inspection  process. 

The  covert  audit  will  include  a  gas 
audit  using  gases  of  known 
concentrations  that  are  as  accurate  as 
those  used  for  routine  quality  control 
checks.  The  audit  will  include  a  check 
for  tampering  and  general  serviceability 
of  equipment,  critical  flow  in  the 
constant  volume  sampler  (CVS),  CVS 
fiow  calibration,  leak  check  and  gas 
tolerances.  There  Mrill  be  a  functional 
check  of  the  dynamometer  for  roll  speed 
and  distance,  coast-down,  inertia  weight 
selection  and  power  absorption.  The 
pressure  and  purge  equipment  will  also 
be  checked.  The  OEPA  auditors  are 
expected  to  receive  formal  training  in 
the  use  of  analyzers,  basics  of  air 
pollution  control,  basic  engine  repair. 
State  administrative  procedures,  quality 
assurance  practices,  covert  procedures 
and  program  rules  and  regulations. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

The  Federal  I/M  regulation  requires 
the  establishment  of  minimum  penalties 
for  violations  of  program  rules  and 
procedures  which  can  be  imposed 
against  stations,  contractors  and 
inspectors.  Senate  Bill  18  of  the  Ohio 
Revised  Code  gives  Ohio  EPA  authority 
to  enter  into  a  contract  to  implement 
and  maintain  an  inspection  and 
maintenance  program.  This  contract 
allows  the  State  to  impose  penalties 
when  violations  occur  that  adversely 
affect  the  operation  of  the  inspection 
network.  A  penalty  schedule,  listing  a 
variety  of  rules  infractions,  will  be  used 
for  violations  discovered  at  an 
inspection  facility  as  a  result  of  overt 
and  covert  audits  conducted  by  Ohio 
EPA  staff.  Penalties  range  from  100 
dollars  up  to  10.000  dollars  to 
termination  of  employment  and  breech 
of  contract.  In  cases  of  inspector 
incompetence,  Ohio  EPA  will  require 
the  contractor  retrain  the  inspector 
according  to  the  requirements  fisted  in 
the  contract.  Inspectors  will  be 
prevented  from  conducting  tests  until 
retraining  is  complete. 

Ohio  EPA  will  maintain  field  offices 
and  employ  auditors  in  each  of  the 
zones  in  which  I/M  is  required  to  be 
implemented.  The  primary  function  of 
the  auditors  will  be  to  conduct  audits  of 
the  contractor  facilities.  These  audits 
will  determine  the  ability  of  the 
contractor  and  inspectors  to  conduct  a 
proper  inspection  and  identify  cases  of 
bribery  or  fraud.  Funding  for  this 
enforcement  program  will  come  from  a 


rotary  fund  established  under  section 
3704.14  of  the  Ohio  Revised  Code. 

O.  Data  Collection 

In  order  to  manage,  evaluate  and 
enforce  the  program  requirements  an 
effective  I/M  program  requires  accurate 
data  collection.  The  Ohio  I/M  program 
RFP  requires  the  contractor  to  design 
the  program  to  include  all  of  the 
elements  of  data  collection  listed  in  the 
Federal  rule.  The  contractor  is  also 
required  to  conduct  quality  control 
checks  and  report  data  from  those 
checks. 

P.  Data  Analysis  and  Reporting 

Data  analysis  and  reporting  are 
required  in  order  to  monitor  and 
evaluate  the  program  by  the  State  and 
the  USEPA.  The  Federal  rule  requires 
annual  reports  submitted  to  the  USEPA 
following  a  performance  period  by  a 
specific  time.  The  Ohio  I/M  program 
requires  the  contractor  to  provide  the 
information  to  the  State  in  order  to  meet 
the  submittal  requirements  of  the 
Federal  rule-  The  statistics  required  are 
consistent  with  those  listed  in  the 
Federal  rule  and  are  expected  to  be 
submitted  on  time. 

Q.  Inspector  Training  and  Licensing  or 
Certification 

The  Federal  rule  requires  all 
inspectors  receive  formal  training  and 
be  licensed  or  certified  to  conduct 
inspections.  Ohio  Senate  Bill  18 
authorizes  the  Ohio  EPA  to  develop 
rules  which  establish  provisions  for 
inspector  training  and  certification 
requirements.  The  Ohio  EPA  requires 
the  contractor  to  enter  into  an 
arrangement  with  local  vocational 
schools,  technical  schools  or  training 
organizations  to  conduct  inspector 
training.  All  trainees  are  required  to 
pass  a  comprehensive  hands-on  and 
written  examination  which  requires 
inspectors  to  demonstrate  an 
understanding  of  Ohio's  rules, 
regulations,  test  procedures,  equipment 
usage,  quality  control  procedures  and 
safety  and  health  issues  as  used  in  the 
enhanced  test.  The  Ohio  EPA  has 
committed  to  evaluating  and  monitoring 
the  development  of  the  I/M  inspector 
training  program.  Recertification  is 
required  on  a  biennial  basis  and 
inspectors  are  required  to  attend 
training  for  updated  information  and 
new  program  developments. 

/?.  Public  Information  and  Consumer 
Protection 

The  Ohio  implementation  plan  must 
include  a  program  for  informing  the 
public  on  an  ongoing  basis  for  the  life 
of  the  program  about  the  air  quality. 
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requirements  of  State  and  Federal  laws, 
the  role  of  motor  vehicles  in  the  air 
quality  problem,  and  the  benefits  of  an 
I/M  program.  Information  must  be  made 
available  to  the  motorist,  whose  vehicle 
fails  the  test,  to  provide  knowledge  of 
repair  facilities  and  the  relative  quality 
of  repairs  performed.  The  Ohio  EPA 
assigned  some  public  awareness  efforts 
to  the  contractor  with  State  oversight. 
These  efforts  include  a  toll-free  hotline, 
sending  reminder  notices  to  motorists  in 
advance  of  testing  deadlines,  producing 
brochures  and  participating  in  public 
speaking  activities.  The  State  will  carry 
out  its  responsibilities  by  publishing 
fact  sheets,  issuing  press  releases, 
publishing  a  newsletter  for  the  repair 
industry,  and  participating  in  special 
events.  The  Ohio  1/M  consumer 
protection  plan  will  include 
components  to  protect  the  consumer 
from  fraud  and  abuse.  Both  Ohio  EPA 
and  the  contractors  will  perform  quality 
assurance  to  ensure  integrity  of  the 
inspection  process.  The  State's 
approach  in  this  regard  will  focus  on  the 
use  of  undercover  audits  of  the 
inspection  and  test  procedure. 
Consumers  who  believe  their  vehicles 
should  not  have  failed  will  be  able  to 
appeal  the  test  results  directly  to  the 
Ohio  EPA  by  scheduling  an 'appeal 
inspection  within  14  days  of  the  initial 
test.  Citizens  who  report  incidents  of 
fraud,  theft  or  other  violations  are 
protected  by  the  State  which  will  grant 
confidentiality  to  encourage  such 
disclosure.  The  contractor  will  operate  a 
toll-free  hotline  to  provide  to  motorists 
answers  to  questions  about  the  program. 
The  contractor  is  required  by  the  State 
to  swiftly  resolve  complaints  over 
which  the  contractor  has  control  or 
forward  the  complaint  to  the  State  for 
disposition.  The  State  will  periodically 
audit  the  process  to  ensure  complaints 
are  resolved.  The  State  will  also 
intervene  on  behalf  of  a  consumer  in  the 
event  of  a  conflict  with  an  automobile 
dealer  for  warranty  repairs  for  a  vehicle 
which  fails  the  I/M  test. 

S.  Improving  Repair  Effectiveness 

Inspection  and  maintenance  program 
goals  are  achieved  through  effective 
repairs  of  vehicles  which  have  failed  the 
initial  test.  The  State  will  provide  the 
repair  industry  with  information  and 
assistance  on  vehicle  inspection 
diagnosis  and  repair.  Ohio  EPA  will 
provide  technical  assistance  to  repair 
facilities  which  are  in  the  business  of 
repairing  emission  failures. 

These  facilities  will  receive 
publications  which  include  1/M  test 
procedures,  common  problems  with 
specific  model  year  vehicles,  diagnostic 
tips,  training  and  other  I/M  related 


issues.  A  technician's  hotline  also  will 
be  available  to  respond  to  specific  I/M 
repair  questions.  The  State  will  monitor 
the  performance  of  individual  motor 
vehicle  repair  facilities,  and  provide  to 
the  public  a  summary  of  the 
performance  of  repair  facilities  so  the 
consumer  has  a  choice  of  locations  to 
seek  repairs.  The  repair  statistics  also 
will  be  available  to  the  repair  facilities. 
The  State  plans  to  evaluate  the 
availabihty  of  repair  technician  training 
in  the  1/M  areas.  If  sufficient  training  is 
not  available  the  State  commits  to  work 
with  public  and  private  automotive 
training  institutions  to  develop  a 
training  program. 

T.  Compliance  With  Recall  Notices 

States  are  required  to  establish  a 
method  to  ensure  that  vehicles  subject 
to  enhanced  I/M  and  that  are  included 
in  either  a  voluntary  emissions  recall  as 
defined  at  40  CFR  85.1902(d),  or  in  a 
remedial  plan  determination  made 
pursuant  to  section  207(c)  of  the  Act, 
receive  the  required  repairs.  The  Ohio 
EPA,  at  the  time  of  submittal,  did  not 
have  a  specific  plan  developed  but 
included  provisions  in  its  RFP  for  the 
contractor  to  follow  to  ensure  subject 
vehicles  receive  all  required  recall 
repairs.  Emissions  tests  will  not  be 
conducted  on  a  vehicle  that  has  an 
unresolved  recall  notice  until  all  of  the 
work  is  done.  Vehicles  with  unresolved 
recall  work  will  be  identified  as 
noncomplying  by  the  contractor's 
system.  An  owner  is  required  to  provide 
proof  that  the  repairs  have  been 
performed  before  a  test  is  allowed.  The 
contractor  shall  have  the  ability  to 
resolve  situations  where  the  repairs 
have  been  performed  but  the  database 
has  not  yet  been  updated.  The  State 
OAC  rule  3745-26-12  requires 
documented  proof  that  the  repairs  have 
been  performed.  The  cost  of  these 
repairs  are  not  counted  towards  the 
amount  needed  for  a  waiver.  Uru-esolved 
recall  reports  from  the  contractor  to  the 
State  are  required  on  an  annual  basis. 
The  State  requires  the  contractor  to 
provide  detailed  information  in  the 
annual  report  sufficient  for  the  State  to 
inform  the  USEPA  of  the  status  of 
operations  of  the  program. 

U.  On-Road  Testing 

On-road  testing  is  required  in 
enhanced  I/M  areas  and  is  an  option  for 
basic  I/M  areas.  The  Ohio 
nonattainment  areas  at  issue  are  all 
moderate  areas  requiring  basic  I/M. 
Since  the  enhanced  1/M  program  is  an 
option  in  the  nonattainment  areas  of 
Ohio,  on-road  testing  is  not  required. 
Accordingly,  the  State  did  not  plan  for 
conducting  on-road  testing. 


V.  State  Implementation  Plan 
Submission 

The  State  submitted  a  committal  SIP 
to  USEPA  on  November  12,  1993.  The 
committal  included:  a  schedule  of 
events  leading  up  to  the  implementation 
of  the  I/M  program,  mobile  modeling 
which  shows  that  the  program  meets  the 
performance  standard,  a  description  of 
the  geographic  area,  a  detailed 
discussion  of  the  design  elements,  final 
copy  of  the  legal  authority,  regulations, 
and  funding  and  resources.  Additional 
information  was  submitted  through  May 
26.  1994.  On  July  22. 1994,  the  USEPA 
notified  the  State  that  the  submittal  was 
complete.  This  notification  stopped  the 
sanctions  clock  which  was  started  on 
January  21,  1994,  because  at  that  time 
the  State's  submittal  was  not  complete. 

III.  Comments  and  Approval  Procedure 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  However,  USEPA  is 
publishing  a  separate  document  in  this 
Federal  Register  publication,  which 
constitutes  a  "proposed  approval  "  of  the 
requested  SIP  revision  and  clarifies  that 
the  rulemaking  will  not  be  deemed  final 
if  timely  adverse  or  critical  comments 
are  filed.  The  "direct  final"  approval 
shall  be  effective  on  June  5,  1995,  unless 
USEPA  receives  adverse  or  critical 
comments  by  May  4,  1995. 

If  USEPA  receives  comments  adverse 
or  critical  of  the  approval  discussed 
above,  USEPA  will  withdraw  this 
approval  before  its  effective  date  by 
publishing  a  subsequent  Federal 
Register  notice  which  withdraws  this 
final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  rulemaking  notice.  The 
USEPA  will  institute  another  comment 
period  on  this  action  only  if  warranted 
by  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  today's  action. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  comments  are  received,  USEPA 
hereby  advises  the  public  that  this 
action  will  be  effective  on  June  5,  1995. 

IV.  The  USEPA's  Analysis  of  the  Ohio 
I/M  Program  Submittal 

A  complete  USEPA  analysis  of  the 
program  submittal  is  detailed  in  the 
Agency's  technical  support  document 
(TSD)  which  is  available  in  the  docket. 
A  copy  of  the  TSD  can  be  obtained  by 
contacting  the  person  listed  in  the 
ADDRESSES  portion  of  this  notice.  The 
TSD  summarizes  the  requirements  of 
the  Federal  I/M  regulations  and  address 
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whether  the  elements  of  the  State's 
submittal  comply  with  the  Federal  rule. 
Interested  [>arties  are  encouraged  to 
examine  the  TSD  for  additional  detailed 
information  about  the  Ohio  I/M 
program. 

Final  Action 

The  USEPA  is  approving  the  I/M  SIP 
for  the  Cleveland-Akron-Lorain. 
Cincinnati,  and  Dayton-Springfield 
areas  and  takes  no  action  on  the  I/M  SIP 
for  the  Toledo  area. 

Precedential  Effect 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  PR  2214-2225),  as 
revised  by  an  October  4.  1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq..  USEPA 
should  prepare  a  regulatory  Hexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
(5  U.S.C.  603  and  604.)  Alternatively, 
USEPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 
This  limited  approval  does  not  create 
any  new  requirements.  Therefore.  I 
certify  that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
CAA  forbids  USEPA  to  base  its  final 
limited  approval  of  Ohio's  I/M  on  such 
grounds.  Union  Electric  Co.  v.  USEPA, 
427  U.S.  246.  256-66  (1976). 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  March  10.  1995. 
ValdM  V.  Adamkiu, 

Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  subpart 
KK  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.1870  is  amended  as 
follows  by  adding  paragraph  (c)(101)  to 
read  as  follows: 

§  52. 1 870    Identification  of  plan. 


(c)  •   •   • 

(101)  On  November  12,  1993  the  Ohio 
Environmental  Protection  Agency 
submitted  a  vehicle  inspection  and 
maintenance  program  in  accordance 
with  section  110  of  the  Clean  Air  Act  as 
amended  in  1990.  The  new  program 
replaces  I/M  programs  in  operation  in 
the  Cleveland  and  Cincinnati  areas  and 
establishes  new  programs  in  Dayton  and 
any  area  designated  moderate 
nonattainment  or  any  area  where  local 
planning  authorities  have  requested  the 
State  to  implement  a  program. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code 
Amended  Rules  3745-26-01,  3754-26- 
02.  3745-26-10,  and  rules  3745-26-12, 
3745-26-13.  and  3745-26-14,  all  made 
effective  on  June  13,  1994. 

(ii)  Other  material. 

(A)  Certification  letter  from  the 
Director  of  the  Ohio  Environmental 
Protection  Agency  regarding  the  State 
process  in  developing  the  I/M  rules  tmd 
the  I/M  program. 

(B)  Letter  dated  June  22,  1994,  from 
the  Director  of  OEPA  regarding 
implementation  of  an  I/M  program  in 
the  Toledo  area  in  the  event  the  State's 
request  for  redesignation  to  attainment 
for  that  area  is  not  approved  by  USEPA. 
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40  CFR  Parts  52  and  81 
PL1 18-1 -6792a;  FRL-5182-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Illinois 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  is  approving  a 
November  10, 1994  State 
Implementation  Plan  (SIP)  revision 
request  to  redesignate  two  sulfur 
dioxide  (SO2)  nonattainment  areas  in 
the  State  of  Illinois  to  attainment  and 
approving  the  accompanying 
maintenance  plans  as  SIP  revisions 
because  they  satisfy  the  requirements  of 
the  Clean  Air  Act  (Act).  The 
redesignation  requests  and  maintenance 
plans  were  submitted  by  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  for  the  following  SO2 
nonattainment  areas:  Peoria  County 
(Hollis  and  Peoria  Townships)  and 
Tazewell  County  (Groveland 
Township).  The  redesignation  requests 
are  based  on  ambient  monitoring  data 
and  modeling  demonstrations  that  show 
no  violations  of  the  SO2  National 
Ambient  Air  Quality  Standard 
(NAAQS).  In  the  proposed  rules  section 
of  this  Federal  Register,  USEPA  is 
proposing  approval  of  and  soliciting 
public  comments  on  these  requested 
redesignations  and  SIP  revisions.  If 
adverse  comments  are  received  on  this 
direct  final  rule,  USEPA  will  withdraw 
this  final  rule  and  address  these 
comments  in  a  final  rule  on  the  related 
proposed  rule  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register  Adverse  comments 
received  concerning  a  specific 
geographic  area,  Peoria  or  Tazewell 
Counties,  will  only  affect  this  final  rule 
as  it  [>ertains  to  that  area  and  only  the 
portion  of  this  final  rule  concerning  the 
area  receiving  adverse  comments  will  be 
withdrawn. 

DATES:  This  final  rule  is  effective  June 
5. 1995,  unless  notice  is  received  by 
May  4,  1995,  that  someone  wishes  to 
submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  USEPA 's  analyses  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Fayette  Bright  at  (312)  886-6069  before 
visiting  the  Region  5  Office.)  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 


Federal  Register  /  Vol.  60,  No.  64  /  Tuesday.  April  4.  1995  /  Rules  and  Regulations  16997 


Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Written  comments  can  be  mailed  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 
Development  Section  (AR-18J), 
Regulation  Development  Branch,  Air 
and  Radiation  Division,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604.  Telephone  Number  (312)  886- 
6069. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  redesignation  requests  and 
maintenance  plans  considered  in  this 
rulemeiking  were  submitted  by  lEPA  on 
November  10.  1994  for  the  following 
SO2  nonattainment  areas:  Peoria  County 
(Hollis  and  Peoria  Townships)  and 
Tazewell  County  (Groveland 
Township).  The  following  discussion 
represents  a  historical  summary  of 
Illinois'  SO2  SIP. 

On  March  3,  1978  (43  FR  8962),  ten 
townships  in  Peoria  and  Tazewell 
Counties  in  Illinois  were  designated  by 
USEPA  as  not  in  attainment  of  the 
primary  SO2  NAAQS.  The 
determination,  which  included  Hollis 
and  Peoria  Townships  in  Peoria  County 
and  Groveland  Township  in  Tazewell 
County,  was  based  on  monitoring  data 
furnished  to  USEPA  by  lEPA,  and  was 
to  have  included  the  entirety  of  both 
counties.  However,  an  accompanying 
lEPA  dispersion  modeling 
demonstration  justified  limiting  the 
nonattainment  designation  to  ten 
townships. 

Further,  on  January  30,  1980  (45  FR 
6786)  as  a  result  of  lEPA  dispersion 
modeling  studies,  all  ten  towoiships 
were  also  designated  as  not  in 
attainment  of  the  secondary  SO2 
NAAQS.  Nine  of  these  townships 
continued  to  be  designated  as  not  in 
attainment  of  the  primary  NAAQS. 

Even  before  the  1978  nonattainment 
designation,  Illinois  bad  adopted 
regulations  to  control  SO2  emissions  in 
the  Peoria  area;  however,  a  1974 
decision  of  an  Illinois  Appellate  Court 
invalidated  Illinois'  SO2  emissions 
limitations  for  coal-fired  boilers.  Such 
boilers  account  for  over  ninety-five 
percent  of  the  area's  SO2  emissions. 
Also,  in  1977,  the  Illinois  Air  Pollution 
Control  Board  (Board)  revalidated  the 
SO2  emission  limitations  for  coal-fired 


boilers;  however,  the  revalidations  were 
also  determined  to  be  invalid  by  an 
Illinois  Court,  (Ashland  Chemical  vs. 
Illinois  Pollution  Control  Board,  6A  111. 
App.  3rd  169,.381  N.E.  2nd  56  (3d 
District.  1978)). 

On  March  28,  1983,  most  of  the 
emission  limits  pertaining  to  Peoria 
were  revalidated  by  the  Board.  These 
Board  regulations  were  submitted  to 
USEPA  and  incorporated  into  the 
Illinois  SO2  SIP  on  August  8.  1984  (49 
FR  31685  and  49  FR  31587).  This  SIP 
revision  redesignated  all  Peoria  area 
Towrnships  except  Groveland,  Hollis, 
and  Peoria  Townships  to  attainment  for 
SO2.  (HolUs  Township  is  classified  as 
nonattainment  of  the  primary  and 
secondary  standards). 

On  June  9,  1986,  lEPA  submitted 
Final  Order  R84-28  (35  Illinois 
Administrative  Code  214  (35  lAC  214); 
Sulfur  Limitations)  as  a  SIP  revision 
request  revising  the  SO2  emission  limits 
for  the  remaining  solid  fuel  emission 
sources  in  the  Peoria  and  Tazewell 
areas.  The  SIP  revision  request  could 
not  be  approved  until  the  enforcement 
deficiencies  were  corrected.  However, 
due  to  USEPA's  approval  of  35  lAC  214; 
Measurement  Methods  for  the  Emission 
of  Sulfur  Compounds  dated  Jime  26. 
1992  (57  FR  28617),  the  enforcement 
deficiencies  previously  identified  by 
USEPA  were  corrected.  On  September  2, 
1992  (57  FR  40126).  USEPA  approved 
the  June  9,  1986  SIP  revision  request 
completing  the  State's  part  D  plan  for 
the  Peoria  and  Tazewell  areas. 

The  State's  part  D  plan  as  required  by 
the  Act  must  contain  adequate 
provisions  prohibiting  any  source  or 
other  type  of  emissions  activity  within 
the  State  from  emitting  any  air  pollutant 
in  amounts  which  will  contribute 
significantly  to  nonattainment,  or 
interfere  with  the  maintenance  of  the 
NAAQS.  IlUnois'  SIP  includes  a 
compliance  test  methodology  which 
allows  most  sources  to  demonstrate 
compliance  with  their  emission  limits 
through  either  a  stack  test  or  a  2  month 
average  of  the  sulfur  content  of  their 
fuel  supply. 

II.  USEPA  Redesignation  Policy 

The  Act's  requirements  for 
redesignation  to  attainment  are 
contained  in  section  107(d)(3)(E)  of  the 
Act,  and  discussed  in  a  September  4. 
1992,  memorandum  from  the  Director  of 
the  Air  QuaUty  Management  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  to  Directors  of  Regional  Air 
Divisions. 

As  outlined  in  this  memorandum, 
section  107(d)(3)(E)  of  the  Act  requires 
that  the  following  conditions  be  met  for 
redesignation  to  attainment: 


1.  The  USEPA  must  determine  that 
the  areas  subject  to  the  redesignation 
request  have  attained  the  NAAQS; 

2.  The  USEPA  must  have  fully 
approved  the  applicable  SIP  for  the 
areas  under  section  llO(k)  of  the  Act; 

3.  The  USEPA  must  determine  that 
the  improvements  in  air  quality  are  due 
to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  implementation  of  the  applicable 
SIP,  Federal  air  pollution  control 
regulations,  and  other  federally 
enforceable  emission  reductions; 

4.  The  USEPA  must  have  fully 
approved  maintenance  plans  for  the 
areas  as  meeting  the  requirements  of 
section  175 A  of  the  Act.  Section  175 A 
of  the  Act  sets  forth  the  maintenance 
plan  requirements  for  areas  seeking 
redesignation  bam  nonattainment  to 
attainment.  The  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
area  is  redesignated.  Eight  years  after 
the  redesignation  the  State  must  submit 
a  revised  maintenance  plan  which 
demonstrates  attainment  for  the  ten 
years  following  the  initial  ten-year 
maintenance  period.  To  provide  for  the 
possibihty  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  provisions  that  are 
adequate  to  assure  prompt  correction  of 
air  quality  problems  that  might  develop; 
and, 

5.  The  State  must  have  met  all 
requirements  applicable  to  the  areas 
under  section  110  and  part  D  of  the  Act. 

III.  Summary  of  State  Submittal 

The  following  discussion  addresses 
Illinois'  redesignation  request  for  Peoria 
and  Tazewell  counties,  how  the  State 
met  the  five  Act  requirements  in  section 
107(d)(3)(E)  hsted  above,  and  a  more 
detailed  discussion  of  USEPA  policy. 

A.  Attainment  of  the  NAAQS 

USEPA  has  determined  that  the 
Peoria  and  Tazewell  areas  have  attained 
the  SO2  NAAQS.  The  modeling  analysis 
submitted  by  the  state  along  with  the 
SIP  revision  that  USEPA  approved  on 
September  4, 1992,  demonstrated 
attainment  of  the  SO2  NAAQS  through 
air  dispersion  modeling.  In  addition  to 
the  modeled  attainment  demonstration, 
ambient  air  monitoring  data  shows  that 
no  violations  have  occurred  since  1977 
in  Peoria  and  Tazewell  Counties. 

USEPA  redesignation  policy  requires 
that  at  least  eight  consecutive  quarters 
vdth  no  violations  be  achieved  before  an 
area  can  be  redesignated  to  attainment. 
For  SO2,  an  area  must  show  no  more 
than  one  exceedance  aimually. 

The  most  recent  violation  of  any  SO2 
standard  in  the  Peoria  and  Tazewell 
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areas  occurred  in  1977.  1988  was  the 
most  recent  year  in  which  a  single 
exceedance  of  SO2  occurred.  This 
exceedance  occurred  at  the  monitoring 
station  located  at  272  Derby  Street  in 
Pekin  in  Tazewell  County.  Inasmuch  as 
the  area's  other  monitoring  station,  at 
Hurlburt  and  Mac  Arthur  Streets  in 
Peoria,  has  no  recorded  exceedances  or 
violations  of  the  primary  or  secondary 
SO3  NAAQS.  Illinois  has  met  the  above 
requirement. 

B.  Fully  Approved  SIP 

The  SIP  for  the  area  must  be  fully 
approved  under  section  110(k.)  of  the 
Act  and  must  satisfy  all  requirements 
that  apply  to  the  area.  These 
requirements  include  new  requirements 
added  by  the  199Q  Act  amendments. 
The  State  must  meet  all  requirements  of 
section  110  and  part  D  of  the  Act  that 
were  applicable  prior  to  the  submittal  of 
the  complete,  finally  adopted 
redesignation  request.  (It  should  be 
noted  that,  based  on  section  175A  of  the 
Act.  other  requirements  of  part  D  of  the 
Act  remain  in  effect  until  the  USEPA 
approves  the  maintenance  plan  and  the 
redesignation  to  attainment).  A  SIP 
which  meets  the  pre-ra<tesignation 
request  submittal  requirements  (the 
State's  nonattainmont  SIP)  must  be  fully 
approved  by  the  USEPA  prior  to 
USEPA's  approval  of  the  redesignation 
of  the  area  to  attainment  of  the  NAAQS. 
The  requirements  of  Title  I  of  the  Act. 
which  includes  sectioa  110  and  part  D 
of  the  Act.  are  discussed  in  the  General 
Preamble  to  Title  I  (57  FR  13498.  April 
16.  1992). 

On  May  31.  1972  (37  FR  10861), 
USEPA  approved  Illinois  SCh  Rule 
204(c)(1)(A).  which  estabhshed  a  1.8  lbs 
(pounds  SO2  per  million  British 
Thermal  Units)/MMBTU  emission  limit 
for  existing  fuel  combusiion  sources  in 
the  Peoria.  East  St.  Louis,  and  Chicago 
major  metropolitan  areas.  This  rule  was 
to  serve  as  the  State's  part  D  SIP  control 
strategy  for  the  Peoria  and  Tazewell 
nonattainment  areas.  However.  Rule 
204(c)(1)(A)  was  invalidated  by  the 
Illinois  Appellate  Court  on  September 
27.  1978.  Through  several  SIP  actions 
(see  47  FR  9479— March  5.  1983:  49  FR 
31412.  August  7,  1984;  and  49  FR 
31687,  August  8,  1984),  SO2  emission 
limits  have  been  reestablished  for  all 
sources  in  the  Peoria  area  with  the 
exception  of  six  boilers. 

On  June  9. 1986.  the  State  submitted 
Final  Order  R84-28  which  revised 
emission  limits  contained  in  Part  214 
Subpart  C.  The  State  submittal  satisHed 
an  outstanding  condition  related  to 
federal  approval  of  Illinois'  part  D  SO2 
SIP  for  the  Peoria  and  Tazewell 
nonattainment  areas  which 


reestablished  emission  limits  for  the 
remaining  six  sources  mentioned  above. 
As  previously  discussed.  USEPA  took 
rulemaking  action  on  this  SIP  revision 
request  on  September  2.  1992  (57  FR 
40126).  This  action  was  taken  in  light  of 
the  USEPA  approval  of  a  SIP  revision 
request  from  lEPA  revising  the  State's 
compliance  methodology  which 
satisfactorily  corrected  several  defects  in 
the  1972  SIP.  The  part  D  plan  for  the 
Peoria  and  Tazewell  SO2  nonattainment 
areas  is  now  considered  by  USEPA  to  be 
complete  and  has  been  fully  approved. 

C.  Permanent  and  Enforceable  Air 
Quality  Improvement 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  emission  reductions  which  are 
permanent  and  enforceable. 

Implementation  of  SO2  emission 
controls  in  the  Peoria  and  Tazewell 
areas  which  an  contained  in  Illinois' 
part  D  SO2  SIP  has  led  to  permanent, 
enforceable  emission  reductions  in  the 
ambient  SO2  levels  in  the  Peoria  and 
Tazewell  areas.  In  addition,  there  are 
three  source  closures  in  Peoria  Co\inty: 
Westinghouse  Air  Brake  (WABCO); 
Celotex;  and  Midland  Coal  Mine. 
Although  Bemis  Company  (Peoria 
County)  is  still  operating,  this  source  no 
longer  emits  SO2;  it  oniy  emits  volatile 
organic  compounds.  Cilco-Wallace 
Station  in  Tazewell  County  has  also 
closed.  These  sources  can  only  be 
reopened  under  the  State's  Prevention 
of  Significant  Deterioration  (PSD) 
program,  and  the  State  must  demonstrate 
that  the  sources  will  not  violate  the  SO2 
NAAQS.  Although  there  is  a  possibility 
that  Midland  Coal  Mine  may  reopen, 
there  will  be  no  increase,  in  SO2 
emissions. 

Actual  SO2  emissions  in  1993  firom 
point  sources  remained  at  less  than 
twenty-three  percent  of  the  allowable 
emissions  that  were  modeled  in  the 
attainment  demonstration  in  the  1986 
Illinois  SIP  submittal.  The  1986 
attainment  demonstration  and  SIP 
revision  showed  that,  if  SO2  emissions 
were  low  enough  to  meet  the  24-hour 
primary  attainment  standard  in  both 
Peoria  and  Tazewell  Counties,  the  3- 
hour  secondary  standards  as  well  as  the 
aiuiual  primary  standards  would  also  be 
maintained. 

In  addition,  there  has  been  an  overall 
reduction  of  thirty-two  percent  in 
allowable  SO2  emissions  at  the  foiu 
Caterpillar  plants  attributable  to  the 
shut-down  of  various  emission  units. 
Thus,  the  emission  reductions  achieved 
are  the  result  of  the  above  mentioned 
federally  enforceable  rules  and 
permanent  source  closures. 


D.  A  Fully  Approved  Maintenance  Plan 

Section  175A  of  the  Act  sets  forth  the 
maintenance  plan  requirements  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  area  is  redesignated. 
Eight  years  after  the  redesignation,  the 
State  must  submit  a  revised  . 
maintenance  plan  which  demonstrates 
attainment  for  the  ten  years  following 
the  initial  ten-year  maintenance  period. 
To  provide  for  the  (>ossibility  of  future 
NAAQS  violations,  the  maintenance 
plan  must  contain  contingency 
provisions  that  are  adequate  to  assure 
prompt  correction  of  air  quality 
problems  that  might  develop. 

There  are  five  provisions  that  USEPA 
believes  need  to  be  considered  in  an 
acceptable  maintenance  plan.  The 
following  is  a  description  of  how  the 
State's  request  has  fulfilled  each  of  these 
five  requirements. 

1.  Attainment  Inventory 

The  State  is  required  to  develop  an 
attainment  inventory  to  identify  the 
level  of  emissions  in  the-area  at  the  time 
of  attainment.  The  plan  submitted  by 
lEPA  lists  the  actual  emissions  for  the 
thirteen  sources  emitting  25  tons/year  or 
mora  of  SO2  in  the  Peoria  and  Tazewell 
areas  for  1989  through  1993.  As 
previously  discussed,  the  actual 
emissions  in  1993  fix)m  point  soinxes 
remained  at  less  than  twenty-three 
percent  of  the  allowable  emissions  that 
were  modeled  in  the  attainment 
demonstration  in  the  1986  Illinois  SIP 
revision  request. 

Further,  actual  emissions  may 
decrease  even  more  significantly  should 
implementation  of  the  Title  IV,  Act  Acid 
Deposition  Control  Program  reductions 
be  employed  by  Commonwealth  Edison 
at  its  Powerton  electric  generating 
station  and  by  Central  Illinois  Light 
Company  at  its  Edwards  Station.  Even 
small  percentage  reductions  at  these 
stations  will  result  in  large  overall 
percentage  reductions,  as  the  two 
stations  account  for  approximately 
sixty-eight  percent  of  the  nonattainment 
area's  SO2  emissions  from  stationary 
sources. 

2.  Maintenance  Demonstration 

The  State  is  required  to  demonstrate 
future  maintenance  of  the  NAAQS  by 
either  showing  that  (a)  future  emissions 
of  a  pollutant  or  its  precursors  will  not 
exceed  the  level  of  the  attainment 
inventory  or  (b)  by  modeling,  that  the 
future  mix  of  sources  and  emission  rates 
will  not  cause  a  violation  of  the 
NAAQS.  This  demonstration  will 


require  the  State  to  project  emissions  for 
the  10  year  period  following  the 
redesignation. 

Illinois'  plan  projects  that  the 
emissions  will  not  change  substantially 
from  the  attainment  inventory  within 
the  next  ten  years.  The  modeling 
analysis  submitted  by  lEPA  with  the 
1986  SIP  revision  request  sufficiently 
demonstrates  maintenance  of  the 
NAAQS  for  10  years  following  the 
redesignation.  "The  actual  emissions 
from  point  sources  are  less  than  twenty- 
three  percent  of  allowable  emissions 
modeled  in  the  1986  submittal  and, 
emissions  cannot  increase  due  to  the 
restrictions  of  35  lAC  part  214.  Sulfur 
Limitations  and  Part  203.  Major 
Stationary  Source  Construction 
Modification  contained  in  the  SIP.  Also, 
Illinois  predicts  that,  due  to  the 
implementation  of  Title  IV  of  the  Act, 
actual  emissions  are  expected  to 
decrease.  Further,  new  stationary 
sources  will  be  subject  to  the  Prevention 
of  Significant  Deterioration  (PSD) 
requirements.  lEPA  was  delegated 
authority  to  administer  the  USEPA  PSD 
regulations  on  January  29. 1981,  at  46 
FR  9584. 

3.  Ambient  Monitoring 

In  accordance  with  40  CFR  part  58, 
once  an  area  has  been  redesignated,  the 
State  must  continue  to  operate  an 
appropriate  air  quality  network  to  verify 
the  attainment  status  of  the  area. 

The  lEPA  operates  two  National  Air 
Monitoring  Stations  (NAMS)  SO2 
monitors  at  two  sites  in  the 
nonattainment  areas.  The  Peoria 
monitoring  station  is  located  at  Hurlburt 
and  MacArthur  Streets  in  Peoria  County 
and  the  Tazewell  County  monitoring 
station  is  located  at  272  Derby  Street  in 
Pekin  in  Tazewell  County.  Since  their 
incorporation  into  the  NAMS  Network, 
these  sites  have  been  annually  approved 
by  USEPA  in  accordance  with  the 
requirements  of  40  Code  of  Federal 
Registers  (CFR)  58  Subpart  D.  Because 
of  USEPA's  SIP  requirements  regarding 
the  maintenance  of  an  adequate 
network,  the  lEPA  will  continue 
operation  of  these  monitors  and  cannot 
shut  down  either  monitor  vdthout 
USEPA  concurrence  of  a  revision  to  the 
NAMS  program. 

4.  Verification  of  Continued  Attainment 

Each  State  must  ensure  that  it  has  the 
legal  authority  to  implement  and 
enforce  all  measures  necessary  to  attain 
and  to  maintain  the  NAAQS.  lEPA  has 
authority,  through  the  Illinois 
Environmental  Protection  Act,  to 
ascertain  information  from  any  air 
containment  source  which  may  cause  or 
contribute  to  ai/  pollution.  In  addition. 


lEPA  developed  administrative  rules 
which  require  annual  reporting  of  SO2 
emissions  as  well  as  all  other  regulated 
contaminants  from  all  sources  required 
to  have  permits  (35  lAC  Sections 
254.204  and  254.403). 

Illinois'  primary  means  for  updating 
the  emissions  inventory  is  the 
conducting  of  periodic  source 
inspection  by  the  lEPA's  Field 
Operations  Section  (FOS).  FOS  inspects 
all  major  sources  and  many  minor 
sources  with  a  fi«quency  that  depends 
on  the  amount  of  emissions  emitted  by 
the  source  and  its  history  of  compliance 
with  emission  limitations.  Major 
sources  are  inspected  at  least  annually 
and  all  permitted  sources  at  a  lower 
fi^uency.  If  inspections  indicate  a  need 
for  enforcement  or  for  more  stringent 
emission  limits,  the  lEPA  refers  such 
matters  to  the  Board,  which  has  the 
authority  to  execute  enforcement 
actions. 

Because  of  this  ongoing  procedure, 
the  emission  inventory  is  updated  more 
fi^quently  than  annually.  In  fact,  it  is 
updated  each  time  an  inspection 
indicates  the  need  for  a  revision  and 
entered  into  the  Aerometric  Information 
Retrieval  System  (AIRS). 

5.  Contingency  Plan 

Section  175  A  of  the  Act  also  requires 
that  a  maintenance  plan  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation 
of  the  area.  The  contingency  plan  is 
considered  to  be  an  enforceable  part  of 
the  SIP  and  should  ensure  that  the 
contingency  measures  are  implemented 
expediently  once  they  are  triggered. 

In  Illinois,  all  SO2  monitoring  data  are 
read  daily,  and  lEPA  continues  its 
ongoing  practice  of  routine  source 
inspection  for  emission  compliance 
status  at  a  frequency  determined  by 
emissions  magnitude,  taking  prompt 
actions  should  any  exceedance,  or  near 
exceedance,  i.e.  ninety  percent  of  the 
SO2  NAAQS  in  the  area.  (The  primary 
SO2  NAAQS  is  0.14  parts  per  million 
(ppm)  and  the  secondary  NAAQS  is 
0.50  ppm.  These  standards  are  not  to  be 
exceeded  more  than  once  per  year.) 
These  actions  include  a  determination 
of  the  source(s)  causing  such  an 
exceedance  or  near  exceedance  based  on 
the  meteorological  conditions  prevailing 
at  the  time  of  the  exceedance  or  near 
exceedance.  In  such  a  case,  the  lEPA 
wrill  immediately  contact  the  affected 
source(s)  to  ascertain  the  possible 
causes,  including  whether  malfunctions 
or  other  unusual  operating  conditions 
have  occurred. 

The  results  of  such  contact  will 
dictate  what  further  actions  lEPA  will 


then  take,  such  as  an  inspection  leading 
to  enforcement  action  as  authorized  by 
Section  4  of  the  Illinois  Environmental 
Protection  Act,  requiring  stack  testing  as 
authorized  by  35  lAC  Section  201.282 
and  Measiu^ment  Methods  in 
accordance  with  Section  201.282.  or 
proposing  to  the  Board  that  more 
stringent  SO2  emission  limitations  may 
be  necessary. 

E.  SIP  Meets  Relevant  Requirements 
Under  Section  110  and  Part  D 

Before  the  Peoria  and  Tazewell  areas 
may  be  redesignated  to  attainment,  they 
must  have  fulfilled  the  applicable 
requirements  of  section  110  and  part  D. 
USEPA  interprets  section  107(d)(3)(E)(v) 
to  mean  that,  for  a  redesignation  request 
to  be  approved,  the  State  must  have  met 
all  requirements  that  became  applicable 
to  the  subject  area  prior  to  or  at  the  time 
of  the  submission  of  the  redesignation 
request.  As  the  redesignation  requests 
were  submitted  to  USEPA  in  November 
1994.  requirements  that  came  due  prior 
to  that  time  must  be  met  for  the  request 
to  be  approved.  Any  requirements  of  the 
Act  that  come  due  subsequent  to  the 
submission  of  the  redesignation  requests 
continue  to  be  applicable  to  the  area 
[see  section  175A(c))  and.  if  the 
redesignation  is  disapproved,  the  State 
remains  obligated  to  fulfill  those 
requirements. 

USEPA  has  determined  that  the  State 
has  met  the  requirements  of  section  110 
and  Part  D  that  were  applicable  prior  to 
submittal  of  the  complete  redesignation 
request. 

i.  Part  D  Plan.  As  noted  above,  in 
section  111(b)  of  this  document.  USEPA 
approved  the  Illinois  SO2  SIP  for  the 
Peoria  and  Tazewell  areas  on  September 
2, 1992.  As  previously  discussed,  this 
action  was  approved  after  Illinois 
revised  its  compliance  methodology 
satisfactorily  correcting  several  defects 
in  the  1972  'SO2  SIP  (57  FR  2817.  June 
26.  1992).  Illinois'  SIP  includes 
enforceable  emission  limitations  and 
provides  for  the  operation  of  air  quality 
monitors  and  a  program  to  provide  for 
the  enforcement  of  the  emission  limits. 
Approval  of  this  plan  also  means  that 
the  State  has  a  SIP  satisfying  the 
applicable  requirements  of  section  110. 

ii.  New  Source  Review.  Section 
172(c)(5)  of  the  Act  requires  the  State  to 
submit  a  SIP  revision  to  require  source 
permits  in  accordance  with  section  173 
of  the  Act  for  the  construction  and 
operation  of  each  new  or  modified 
major  source. 

Illinois  has  submitted  a  SIP  revision 
request  to  comply  with  the  requirements 
of  section  172(c)(5).  The  USEPA  has 
reviewed  this  SIP  revision  request  and 
has  proposed  to  approve  it  (September 
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23,  1994.  59  FR  48839).  Although  the 
USEPA  has  not  taken  final  rulemaking 
action  on  this  SIP  revision,  it  should  be 
noted  that  USEPA  does  not  consider 
compliance  with  these  requirements  to 
be  a  prerequisite  to  the  redesignation  of 
an  area  to  attainment  of  the  sulfur 
dioxide  NAAQS. 

USEPA  has  determined  that  areas 
being  redesignated  need  not  comply 
with  the  NSR  requirement  prior  to 
redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  efl'ect. 
For  more  information,  refer  to  the 
memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14. 1994. 
entitled  Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment.  The  rationale  for  this  view 
is  described  fully  in  that  memorandum, 
and  is  based  on  the  Agency's  authority 
to  establish  de  minimis  exceptions  to 
statutory  requirements.  See  Alabama 
Power  Co.  v.  Costle.  636  F.  2d  323,  360- 
61  (D.C.  Cir.  1979).  As  discussed  above, 
the  State  of  Illinois  has  demonstrated 
that  the  Peoria  and  Tazewell  areas  will 
be  able  to  maintain  the  standard  without 
part  D  NSR  in  effect  and.  therefore,  the 
State  need  not  have  a  fully-approved 
part  D  NSR  program  prior  to  approval  of 
the  redesignation  requests  for  those 
areas. 

iii.  Confonnity.  Section  176(c)  of  the 
Act  requires  the  States  to  revise  their 
SIPs  to  establish  criteria  and  procedures 
to  ensure  that  before  Federal  actions  are 
taken,  they  conform  to  the  air  quality 
planning  goals  in  the  applicable  SIPs. 
The  requirement  to  determine 
confonnity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  the  States  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  USEPA 
to  promulgate.  Congress  provided  for 
the  State  revisions  to  be  submitted  1- 
year  after  the  date  for  promulgation  of 
final  USEPA  conformity  regulations. 
When  that  date  passed  without  such 
promulgation.  USEPA's  General 
Preamble  for  the  Implementation  of 
Title  I  informed  the  States  that  its 
conformity  regulations  would  establish 
a  submittal  date  (see  57  FR  13498. 
13557.  April  16.  1992). 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993  (58  FR  62188).  The 
transportation  conformity  regulations  do 


not  apply  to  the  SO?  pollutant  because 
SO2  is  not  emitted  by  transportation 
sources.  However,  the  general 
conformity  regulations  do  encompass 
SO2  nonattainment  and  maintenance 
areas. 

The  USEPA  promulgated  final  general 
conformity  regulations  on  November  30. 
1993  (58  FR  63214).  These  conformity 
regulations  require  the  States  to  adopt 
general  conformity  provisions  in  the 
SIPs  for  areas  designated  nonattainment 
or  subject  to  a  maintenance  plan 
approved  under  section  175  A  of  the  Act. 
Pursuant  to  section  51.851  of  the  general 
conformity  rule,  the  State  of  Illinois  is 
required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1.  1994.  Because  the  deadline 
for  this  submittal  did  not  become  due 
until  after  the  Peoria  and  Tazewell 
redesignation  request  (November  10, 
1994).  it  is  not  an  applicable 
requirement  under  section 
107(d)(3)(E)(V)  and.  thus  does  not  a^ect 
approval  of  the  redesignation  request.  It 
should  be  noted,  however,  that 
regardless  of  the  attainment  status  of 
Peoria  and  Tazewell  Counties,  Illinois  is 
obligated  under  the  general  conformity 
rule  to  submit  the  conformity  SIP 
revision,  including  covering  Peoria  and 
Tazewell  Counties  by  the  deadlines 
discussed  here,  because  they  will  be 
maintenance  areas.  Therefore,  the 
attainment  status  of  Peoria  and  Tazewell 
Counties  should  not  be  an  issue  in  this 
case.  It  is  further  noted  that  the  Illinois 
redesignation  request  for  Peoria  and 
Tazewell  Counties  indicates  that  the 
State  of  Illinois  will  submit  a  SIP 
revision  to  meet  USEPA's  conformity 
requirements  ai^er  Illinois  has  had 
sufficient  time  to  review  and  act  on 
USEPA's  final  conformity  regulations. 

IV.  Final  Rulemaking  Action 

The  State  of  Illinois  has  met  the 
requirements  of  the  Act.  The  USEPA 
approves  the  redesignation  of  Peoria 
County  (Mollis  and  Peoria  Townships) 
and  Tazewell  County  (Groveland 
Township)  to  attainment  of  the  SO2 
primary  and  secondary  NAAQS. 

Because  USEPA  considers  this  action 
to  be  noncontroversial  and  routine,  the 
USEPA  is  approving  it  without  prior 
approval.  This  action  will  become 
effective  on  June  5,  1995.  However,  if 
the  USEPA  receives  adverse  comments 
by  May  4.  1995.  then  the  USEPA  will 
publish  a  document  that  withdraws  the 
action,  and  will  address  these  comments 
in  the  final  rule  on  the  requested 
redesignation  and  SIP  revision  which 
has  been  proposed  for  approval  in  the 


proposed  rules  section  of  this  Federal 
Register. 

The  comment  period  will  not  be 
extended  or  reopened.  This  withdrawal 
will  be  done  on  a  geographic  basis  if  the 
adverse  comments  received  do  not 
concern  the  two  geographic  areas. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  firom  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  emalysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

The  SIP  approvals  under  section  110 
and  subchapter  I.  part  D.  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIF-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246.  256-66  (1976). 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  5,  1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  fbr  the  purposes  of 
judicial  review  nor  does  it  extend  the 
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time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection.  Air 
pollution  conHrol,  Sulfur  dioxide. 

Dated:  March  22.  1995. 

David  A.  Ullrich. 

Acting  Regional  Administrator. 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7402-7671q. 

Subpart  O — Illinois 

2.  Section  52.724  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§  52.724    Control  strategy:  Sulfur  dioxide. 

*         *         •         *         • 

(h)  Approval — On  November  10. 
1994,  the  Illinois  Environmental 
Protection  Agency  submitted  a  sulfur 
dioxide  redesignation  request  and 
maintenance  plan  for  Peoria  and  Hollis 
Towrnships  in  Peoria  County  and 
Groveland  Township  in  Tazewell 
County  to  redesignate  the  townships  to 
attainment  for  sulfur  dioxide.  The 
redesignation  request  and  maintenance 
plan  meet  the  redesignation 
requirements  in  section  107(d)(3)(d)  of 

Illinois— SO2 


the  Clean  Air  Act  (Act)  as  amended  in 
1990. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7871q. 

2.  In  §  81.314  the  Illinois  SO2  table  is 
amended  by  revising  the  entries  for 
Peoria  County  and  Tazewell  County  to 
read  as  follows: 

§81.314    Illinois. 


Designated  area 


Does  not 
meet  pri- 
mary stand- 
ards 


Does  not 
meet  sec- 
ondary 
standard 


Cannot  be 
classified 


Better  tfian 

national 

standards 


Peoria  County  .... 
Tazewell  County 


X 
X 


IFR  Doc.  95-8213  Filed  4-3-95;  8:45  am] 

BILUNG  CODE  65«fr-S0-P 


40  CFR  Part  260 

(FRL-5183-5] 

Hazardous  Waste  Management 
System;  Testing  and  Monitoring 
Activities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  amending  its 
hazardous  waste  regulations  under 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  for  testing 
and  monitoring  activities.  This 
amendment  clarifies  the  temperature 
requirement  for  pH  measurements  of 
highly  alkaline  wastes  and  adds  Method 
9040B  (pH  Electromefric  Measurement) 
and  Method  9045C  (Soil  and  Waste  pH) 
to  "Test  Methods  for  Evaluating  Solid 
Waste.  Physical/Chemical  Methods," 
EPA  Publication  SW-846.  This 
amendment  will  provide  a  better  and 
more  complete  analytical  technology  for 


RCRA  testing  in  support  of  hazardous 
waste  identification  under  the 
corrosivity  characteristic  (40  CFR 
261.22). 

.EFFECTIVE  DATE:  April  4,  1995.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  4.  1995. 
ADDRESSES:  The  official  record  for  this 
rulemaking  (Docket  No.  F-95-W2TF- 
FFFFF)  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 
(room  M-2616).  and  is  available  for 
viewing  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
hoUdays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  a  maximum  of  100  pages  of 
material  from  any  one  regulatory  docket 
at  no  cost;  additional  copies  cost  $0.15 
per  page. 

Copies  of  the  Third  Edition  of  SW- 
846  as  amended  by  Updates  1.  II.  IIA. 
and  IIB  are  part  of  the  official  docket  for 
this  rulemaking,  and  also  are  available 
from  the  Superintendent  of  Documents. 
Government  Printing  Office  (GPO). 
Washington.  DC  20402.  (202)  512-1800. 
The  GPO  document  number  is  955-001- 


00000-1.  New  subscriptions  to  SW-846 
may  be  ordered  from  GPO  at  a  cost  of 
$319.00  (subject  to  change).  There  is  a 
25%  surcharge  for  foreign  subscriptions 
and  renewals. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
call  (703)  920-9810;  or,  for  hearing 
impaired,  call  TDD  (800)  553-7672  or 
(703)  486-3323.  For  technical 
information,  contact  Oliver  Fordham, 
Office  of  SoHd  Waste  (5304),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 
(202) 260-4761. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  1006.  2002(a).  3001-3007. 
3010. 3013,  3014,  3016  through  3018. 
and  7004  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976,  as  amended  |42  U.S.C.  6905. 
6912(a),  6921-6927,  6930,  6934.  6935. 
6937.  6938,  6939,  and  6974]. 
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n.  Background  and  Regulatory 
Framework  Summary 

EPA  Publication  SW-846.  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods"  contains 
the  analytical  and  test  methods  that  EPA 
has  evaluated  and  found  to  be  among 
those  acceptable  for  testing  under 
subtitle  C  of  the-  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended.  Use  of  some  of  these  methods 
is  required  by  some  of  the  hazardous 
waste  regulations  under  subtitle  C  or 
RCRA.  In  other  situations.  SW-846 
functions  as  a  guidance  document 
setting  forth  acceptable,  although  not 
required,  methods  to  be  implemented  by 
the  user,  as  appropriate,  in  satisfying 
RCRA-related  sampling  and  analysis 
requirements.  All  of  these  methods  are 
intended  to  promote  accuracy, 
sensitivity,  specificity,  precision,  and 
comparability  of  analyses  and  test 
results. 

SW-646  is  a  document  that  changes 
over  time  as  new  information  and  data 
are  developed.  Advances  in  analytical 
instrumentation  and  techniques  are 
continually  reviewed  by  the  Agency's 
Office  of  Solid  Waste  (OSW)  and 
periodically  incorporated  into  SW-846 
to  support  changes  in  the  regulatory 
program  and  to  improve  method 
p>erfonnance.  Update  IIB  (Methods 
9040B  and  9045C)  represents  such  an 
incorporation. 

in.  Overview  of  Proposal 

On  August  31.  1993  (58  PR  46052). 
the  Agency  proposed  to  amend  its 
hazardous  waste  testing  and  monitoring 
regulations  under  subtitle  C  of  RCRA  by 
adding  Update  II  to  SW-846  and 
incorporating  the  Third  Edition  as 
amended  by  Updates  I  and  II.  in  40  CFR 
260.11(a)  for  use  in  complying  with  the 
requirements  of  subtitle  C  of  RCRA.  In 
section  III.D  of  the  proposed  rule,  the 
Agency  also  proposed  the  addition  of 
language  to  SW-846  Methods  9040A 
and  9045B  to  clarify  regulatory 
requirements  as  to  the  temperature  for 
pH  measurements  of  highly  alkaline 
wastes  during  corrosivity  characteristic 
testing. 

On  January  13. 1995  (60  FR  3089).  the 
Agency  published  a  final  rule  which 
added  Update  II  to  SW-846.  As  noted  in 
that  final  rule,  the  Agency  was  still 
responding  to  pubUc  comments 
regarding  the  pH  temperature 
clarification  issue  and,  therefore,  took 
no  action  on  that  topic  in  the  January 
13,  1995  Final  Rule.  The  Agency  did  not 
want  to  delay  promulgation  of  Update  II 
as  a  result  of  its  ongoing  deliberations 
on  the  temperature  clarification. 
Therefore,  Methods  9040A  and  9045B 


were  finalized  as  part  of  Update  II 
virithout  the  technical  clarification 
regarding  temperature  control  during 
the  pH  measurement  of  highly  alkaline 
materials. 

IV.  Public  Comments  Regarding  Section 
III  J)  of  the  Proposed  Rule 

The  majority  of  the  commenters  were 
in  favor  of  specifying  a  temperature  of 
25±1  "C  in  Method  9040A  instead  of 
specifying  that  the  pH  test  be  performed 
at  a  temperature  relevant  to  the  waste 
management  site  temperature.  Only  one 
commenter  supported  a  requirement 
that  the  testing  temperature  be  relevant 
to  the  waste  management  site.  A  few 
commenters  were  against  the  addition  of 
any  temperature  clarification  at  this 
time. 

This  section  summarizes  several  of 
the  most  significant  comments  on  the 
proposal,  and  EPA's  responses.  Detailed 
Agency  responses  to  all  significant 
comments  are  provided  in  the 
background  document,  entitled 
"Responses  to  Public  Comments 
Submitted  in  Response  to  Section  III.D, 
pH  Testing,  58  FR  46054.  August  31, 
1993",  which  is  located  in  the  official 
record  for  this  rulemaking  (Docket  No. 
F-95-W2TF-FFFFF). 

One  commenter  argued  that  a 
scientific  basis  does  not  exist  for  a 
temperature  clarification  only  for 
alkalinity  determinations.  The  Agency 
believes  that  a  valid  scientific  basis  does 
exist  to  include  a  temperature 
clarification  which  applies  only  when 
pH  approaches  the  upper  corrosivity 
characteristic  limit.  An  inverse,  non- 
linear, relationship  exists  between 
temperature  and  pH  whereby  pH 
readings  at  the  basic  end  significantly 
increase  as  temperature  levels  decrease. 
At  high  pH  levels,  a  physical  difference 
exists  in  relation  to  ion  dissociation 
which  cannot  be  compensated  by  pH 
meters,  and  which  requires  additional 
temperature  control  if  the  objective  is  to 
obtain  an  accurate,  and  comparable.  pH 
measurement  at  that  end  of  the  scale. 

The  Agency  did  not  propose  a 
temperatvu^  clarification  for  acidic 
wastes  because  the  temperature  effect 
on  pH  is  not  sufficiently  significant  at 
the  acidic  end  of  the  scale  to  warrant 
such  a  clarification.  It  is  highly  unlikely 
that  a  pH  change  at  the  low  end  of  the 
scale  due  to  temperature  variation  will 
affect  the  regulatory  status  of  the  waste. 
Therefore,  a  specification  that  wastes 
with  pH  levels  at  the  acidic  end  of  the 
scale  must  be  analyzed  at  a  standard 
temperature  is  unnecessary. 

One  commenter  stated  tnat,  if  a 
standard  must  be  set.  it  should  be  24  "C 
because  that  is  the  closest  practical 
temperature  which  will  yield  a  0  to  14 


pH  scale  (and  a  pKw  of  14.0).  Another 
commenter  claimed  that  25  "C,  and  not 
24  'C,  is  the  closest  practical 
temperature  for  a  pH  scale  of  0  to  14 
with  a  pKw  of  14.0.  Both  commenters 
referenced  scientific  literature  in 
support  of  their  position.  [Note:  Water 
must  be  present  to  measure  pH,  and 
water  affects  the  pH  measurement  by 
ionizing  into  hydrogen  (H+)  and 
hydroxyl  (OH  - )  ions.  The  "pKw"  is  the 
negative  log  of  the  ionizati&n  constant 
(Kw)  for  this  reaction:  pKw  =  pH  +  pOH. 
Neutral  water  has  a  pH  of  7  and  a  pOH 
of  7,  and  thus  a  pKw  of  14.] 

The  Agency  recognizes  that  some 
inconsistencies  exist  between  some 
literatiue  regarding  whether  24  "C  or  25 
°C  is  the  closest  practical  temperature 
for  a  pH  scale  of  0  to  14  with  a  pKw  of 
14.0.  However,  based  on  public 
comment,  it  appears  that  25  "C  is  the 
most  accepted  standard  temperature  for 
the  pH  scale  of  0  to  14.  Also,  as 
explained  in  the  background  document ' 
to  this  rule,  based  on  certain 
calculations  and  a  work  published  in 
1981  on  pH  theory .2  25  "C  and  not  24 
'C  appears  to  be  the  closest  practical 
temperature  for  a  pKw  of  14.0. 

One  commenter  claimed  that  the 
Agency  always  contemplated  that  pH  be 
taken  at  environmental  or  field 
temperatures  because  Method  9040A 
employs  language  which  refers  to  "field 
pH  measurements".  The  commenter 
also  claimed  that  Method  9040A 
endorses  the  common  approach  of  pH 
testing  at  site  temperatures  because  it 
requires  that  the  temperature  be  noted  at 
measurement. 

The  Agency  agrees  that  pH  testing  in 
the  field  is  common,  but  disagrees  with 
any  finding  that  EPA  intended  that  all 
pH  measurements  in  support  of  the 
corrosivity  characteristic  be  taken  at  site 
temperatures  just  because  Method 
9040A  refers  to  field  measurements  and 
the  recording  of  temperature.  By  use  of 
the  phrase  "field  pH  measurements", 
the  Agency  simply  recognizes  that  pH 
measurements  are  often  taken  in  the 
field,  and  that  in  most  cases  (e.g.,  all 
except  those  limited  cases  where  the 
waste  is  both  being  tested  for  corrosivity 
and  its  pH  is  above  12.0),  field  test 
results  are  adequate.  The  field 
measurement  reference  in  no  way 
precludes  laboratory  pH  measurements 
at  a  specific  temperature,  nor  does  it 


'  "Responses  to  Public  Comments  Submitted  in 
Response  to  Section  m.D.  pH  Testing,  58  FR  46054. 
August  31,  1993",  located  in  the  ofricial  record  for 
this  rulemaking  (Docket  No.  F-95-W2TF-FFFFF). 

'  Marshall  and  Franck.  "Ion  Product  of  Water 
SubsUnce.  0-1000  ^C.  1-10.000  Bars;  New 
International  Formulation  and  its  Background". 
Journal  of  Physical  and  Chemical  Reference  Data. 
10(2).  pp.  295-304,  1981. 
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implicitly  or  otherwise  mean  that  all 
measurements  by  the  method  must  be 
done  at  site  temperatures. 

The  Agency  believes  that  a  standard 
temperature  of  25  °C  offers  a  consistent 
way  to  measure  pH  and  thus  assures 
consistent  environmental  protection. 
Without  a  standard  temperature  for 
testing  the  pH  of  at  least  highly  alkaline 
wastes,  test  data  may  not  be  directly 
comparable,  because,  as  explained 
above,  the  effect  of  temperature  on  pH 
is  particularly  pronounced  at  the 
alkaline  end  of  the  scale. 

V.  Overview  of  Final  Rule 

Based  on  the  public  comments  and 
the  reasons  summarized  below,  the 
Agency  is  adding  the  following  language 
to  section  7.1.2  of  Method  9040 A  (now 
revised  Method  9040B  of  Update  IIB): 

(*  *  *  also,  for  corrosivity 
characterization,  the  sample  must  be 
measured  at.25±l  °C  if  the  pH  of  the  waste 
is  above  12.0) 

The  Agency  believes  that  the  addition 
of  this  language  to  Method  9040A  is 
appropriate  based  on: 

(1)  A  demonstrated  need  to  clarify  the 
analytical  procedures  for  pH 
determinations  of  highly  alkaline 
materials  in  order:  To  facilitate 
consistent  application  of  the  procedures 
during  corrosivity  characteristic 
determinations;  and  to  remove  any 
confusion  on  the  part  of  the  regulated 
community  when  making  such 
determinations; 

(2)  Scientific  facts  regarding  the  effect 
of  temperature  on  pH.  including  the 
effect  of  temperature  on  pH  readings  at 
the  alkaline  end  of  the  pH  scale; 

(3)  Agency  actions  during 
promulgation  of  the  corrosivity 
characteristic,  particularly  with  respect 
to  the  exclusion  of  otherwise 
nonhazardous  lime  wastes,  and  the 
public's  interpretation  of  those  actions 
based  on  the  majority  of  the  public 
comments;  and 

(4)  Historical  practices  by  the  Agency 
during  enforcement  of  the  characteristic. 

The  Agency  notes  that  the  technical 
change  in  Method  9040B  only  applies  to 
pH  determinations  for  wastes  with  pH 
levels  above  12.0  (which  is  explicit  in 
the  added  language).  To  avoid  imposing 
an  imnecessary  analytical  burden,  pH 
determinations  for  the  corrosivity 
characteristic  (when  analysis  is  chosen 
by  the  generator)  can  be  performed  at  a 
temperature  other  than  25±1  °C  for 
wastes  with  pH  levels  less  than  12. 

Although  Method  9045B  (Soil  and 
Waste  pH)  is  not  used  for  corrosivity 
characteristic  determinations,  it 
involves  a  pH  measurement  procedure 
similar  to  that  found  in  Method  9040A. 


Therefore,  the  Agency  is  adding  similar, 
although  not  identical,  language  to 
Method  9045B.  Specifically,  the  Agency 
is  adding  the  following  language  to 
section  7.1.2  of  Method  9045B  (now 
revised  Method  9045C  of  Update  IIB): 

If  an  accurate  pH  reading  based  on  the 
conventional  pH  scale  [0  to  14  at  25  °C1  is 
required,  the  analyst  should  control  sample 
temperature  at  25±1  °C  when  sample  pH 
approaches  the  alkaline  end  of  the  scale  (e.g.. 
a  i>H  of  11  or  above). 

This  rule  makes  final  the  addition  of 
Methods  9040B  and  9045C  as  Update 
IIB  to  SW-846,  and  incorporates  the 
Third  Edition  of  SW-846  as  amended  by 
Updates  I,  II.  IIA.  and  IIB  into  40  CFR 
§  260.11(a)  for  use  in  complying  with 
the  requirements  of  subtitle  C  of  RCRA. 

VI.  State  Authority 

Today's  rule  promulgates  standards 
that  are  not  effective  in  authorized 
States  since  the  requirements  are  being 
imposed  pursuant  to  pre-HSWA 
authority.  See  RCRA  Section  3006. 
Therefore,  this  rule  is  not  immediately 
effective  in  authorized  States.  The 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have  interim  or 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
State  law.  Procedures  and  deadlines  for 
State  program  revisions  are  set  forth  in 
40  CFR  271.21.  40  CFR  271.3  sets  forth 
the  requirements  a  State  must  meet 
when  submitting  its  final  authorization 
application. 

VII.  Effective  Date 

Section  3010  of  RCRA  provides  that 
regulations  promulgated  pursuant  to 
subtitle  C  of  RCRA  shall  take  effect  six 
months  after  the  date  of  promulgation. 
However.  HSWA  amended  section  3010 
of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when, 
among  other  things,  the  Agency  finds 
that  the  regulated  community  does  not 
need  six  months  to  come  into 
compliance.  Since  today's  rule  provides 
a  clarification  for  the  regulated 
community  regarding  the  testing  and 
monitoring  of  solid  waste,  the  Agency 
believes  the  regulated  community  does 
not  need  six  months  to  come  into 
compliance.  For  that  same  reason,  the 
Agency  believes  that  good  cause  exists 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  553(d),  for  not  delaying  the 
effective  date  of  this  rule.  Therefore,  this 
rule  is  effective  April  4,  1995. 


VIII.  Regulatory  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866  [58  FR 
51735  (October  4,  1993)],  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs. 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in^the 
Executive  Order. 

This  regulation  will  not  have  an 
adverse  economic  impact  on  industry 
since  its  effect  will  be  to  provide 
clarification  to  all  of  the  regulated 
community.  This  rule  does  not  require 
the  purchase  of  new  instruments  or 
equipment  and  does  not  require  new 
reports  beyond  those  presently  required. 
Thus,  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  statement  to  accompemy  any 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  sections  601-612,  Public 
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Law  96-354,  September  19,  1980). 
whenever  an  agency  publishes  a  Seneral 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  not  require  the 
purchase  of  new  instruments  or 
equipment.  The  regulation  requires  no 
new  reports  beyond  those  now  required. 
This  rule  will  not  have  an  adverse 
economic  impact  on  small  entities  since 
its  effect  will  be  to  provide  clarification 
to  all  of  the  regulated  community, 
including  small  entities.  Therefore,  in 
accordance  with  5  U.S.C.  605(b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(as  defined  by  the  Regulatory  Flexibility 
Act).  Thus,  the  regulation  does  not 
require  an  RFA. 

D.  Paperwork  Reduction  Act 

There  are  no  additional  reporting, 
notification,  or  recordkeeping 
provisions  in  this  rule.  Such  provisions, 
were  they  included,  would  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  260 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  waste. 
Incorporation  by  reference. 

Dated:  March  29,  1995. 

Elliott  P.  LaMTs, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  260— HAZARDOUS  WASTE 
MANAGEMErfT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 
6927.  6930.  6934.  6935.  6937.  6938.  6939. 
and  6974. 

Subpart  B — Definitions 

2.  Section  260.11  (a)  is  amended  by 
revising  the  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 


Chemical  Methods"  reference  to  read  as 
follows: 

i  260.1 1     Refer«nc««. 

(a)*   *   * 

"Test  Methods  for  Evaluating  Solid 
Waste.  Physical/Chemical  Methods." 
EPA  Publication  SW-846  [Third  Edition 
(November.  1986).  as  amended  by 
Updates  I  (July.  1992),  II  (September, 
1994),  IIA  (August,  1993),  and  IIB 
(January,  1995)].  The  Third  Edition  of 
SW-846  and  Updates  I.  II,  IIA,  and  IIB 
(document  number  955-001-00000-1) 
are  available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800.  Copies  may  be  inspected  at 
the  Library,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460. 
*         •         •         •         • 

[FR  Doc.  95-8207  Filed  4-3-95;  8:45  am] 
BILLMQ  COOC  a660-S0-P 


40  CFR  Part  300 
(FRL-6182-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the  Wilson 

Concepts  Site  from  the  National 

Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Wilson  Concepts  Superfund  Site 
(the  Site)  in  Pompano  Beach,  Florida, 
fi'om  the  National  Priorities  List  (NPL). 
The  NPL  is  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Florida  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Florida  have  determined  that 
remedial  actions  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  April  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Olga 
Perry,  Remedial  Project  Manager,  South 
Superfund  Remedial  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency, 


Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  GA  30365,  (404)  347-2643,  or 
Rose  Jackson.  Community  Relations 
Coordinator,  at  the  same  address  and 
phone  number  as  noted  above. 
ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  at  the  following 
addresses: 
EPA  Region  IV  Public  Docket.  U.S. 

Environmental  Protection.  Agency, 

Region  IV,  345  Courtland  Street,  NE., 

Atlanta,  Georgia  30365, 
and 
Broward  County  Main  Library.  100 

South  Andrews  Ave.,  NE.,  Fort 

Lauderdale.  Florida  33301. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Wilson 
Concepts  Superfund  Site.  Pompano 
Beach,  Florida. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  February  10,  1995 
(60  FR  7934).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  March  13,  1995.  EPA 
received  no  substantive  letters  or 
comments  during  the  comment  period 
which  opposed  the  deletion  of  this  Site 
from  the  NPL.  A  letter  of  support  for  the 
deletion  was  received  and  has  been 
included  in  the  EPA,  Region  IV, 
Deletion  Docket  for  the  Site. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3).  Deletion  of  a  site  from  the 
NPL  does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Hazardous  waste. 

Dated:  March  15,  1995. 
Joe  R.  Franzmathes, 
Acting  Regional  Administrator,  USEPA 
Region  4. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  30O— [AMENDED] 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12580.  52  FR  2923,  3  CFR, 
1987  Comp.,  p.  193;  E.O.  12777,  56  FR  54757, 
3  CFR,  1991  Comp.,  p.  351. 
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Appendix  B  to  Part  300— [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  under  Florida  by  removing 
the  Site  for  "Wilson  Concepts  Site, 
Florida". 

(FR  Doc.  95-8087  Filed  4-3-95;  8:45  am] 


BtLUNG  CODE  aSM-SO-P 


40  CFR  Parts  720,  721,  and  723 
(OPPTS-50597;  FRL-4947-1] 
RIN  207a-AC14 

Premanufacture  Notification  Rule 
Amendments;  Notice  of  Seminar 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rules;  Notice  of  seminar. 

SUMMARY:  EPA  will  hold  a  seminar  on 
the  final  revisions  of  the  Toxic 
Substances  Control  Act  (TSCA)  section 
5  premanufacture  notification  (PMN) 
regulations,  the  expedited  process  to 
issue  Significant  New  Use  Rules 
(SNURs),  the  exemptions  for  chemicals 
manufactured  in  quantities  of  10,000 
kilograms  or  less  and  substances  with 
low  environmental  releases  and  low 
human  exposures,  and  the  exemption 
for  polymers,  all  of  which  were 
published  in  the  Federal  Register  on 
March  29, 1995  (60  FR  16298-16351). 
EPA  is  conducting  the  seminar  to 
provide  an  opportunity  for  interested 
persons  to  become  familiar  with  the 
procedural  and  technical  requirements 
of  the  regulations  which  will  affect  the 
manufacture  of  new  chemical 
substances. 

DATES:  The  procedural  and  technical 
seminar  will  be  held  on  May  4,  1995 
from  9:15  a.m.  to  4:30  p.m.  in 
Washington,  DC. 

ADDRESSEES:  The  seminar  will  be  held 
at  the  Regional  Office  Building 
Auditorium,  Room  1041,  first  floor. 
National  Capital  Region,  General 
Services  Administration,  7th  and  D  St., 
SW.,  Washington,  DC  20407.  Persons 
wishing  to  attend  the  seminar  should 
contact  the  TSCA  Assistance 
Information  Service  as  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Willis.  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E543-B,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
Persons  wishing  to  attend  the  seminar 
should  call  (202)  554-1404  or  fax  to 


(202)  554-5603,  and  provide  their  name, 
organization,  and  a  daytime  phone 
number. 

SUPPLEMENTARY  INFORMATION:  EPA 
published  its  final  amendments  to  the 
PMN  regulations  (OPPTS-50593B),  the 
exemptions  for  chemicals  manufactured 
in  quantities  of  10,000  kilograms  or  less 
and  substances  with  low  environmental 
releases  and  low  human  exposures 
(OPPTS-50596B).  the  exemption  for 
polymers  (OPPTS-50594B),  and  an 
amendment  to  the  expedited  process  for 
issuing  SNURs  (OPPTS-50595B),  on 
March  29, 1995  (60  FR  16298-16351). 
EPA  is  conducting  the  seminar  to 
provide  an  opportunity  for  interested 
persons  to  become  familiar  with  the 
procedural  and  technical  requirements 
of  the  regulations  which  will  affect  the 
manufacture  of  new  chemical 
substances. 

Dated:  March  29, 1995. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  95-8212  Filed  4-3-95;  8:45  am] 

BILUNG  CODE  6560-60-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7614] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  fiood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street. 
SW.,  Room  417,  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NTIP 
enables  property  ovraers  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  ftx)m  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  efiective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  efl^ective  date 
in  the  third  column.  As.of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
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communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  Hnds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  flnal  rule  have  been  adequately 
noticed. 

Each  community  receives  a  6-month. 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notiflcations  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 


Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Qassification 

This  final  rule  is  not  a  signiflcant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 


Executive  Order  12612.  Federalism. 
October  26.  1987.  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25,  1991.  56  FR 
55195.  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Date  certain 

State/location 

Community 
Ho. 

Effective  date  of  eligibility 

Current  ef- 
fective map 
date 

federal  assist- 
ance no  longer 
available  in 

special  flood 

hazard  areas 

Region  1 

Maine:  PttiHips,  town  of,  Franklin  County  

230060 

Oct.  23,  1975,  Emerg.;  June  18,  1980.  Reg.; 
Apr.  17.  1995,  Susp. 

4-17-95 

Apr.  17.  1995. 

Region  III 

Pennsytvanta:  Spnnghill,  township  of.  Fayette 

421639 

June  15.  1976,  Emerg.;  March  18.  1991.  Reg.; 

4-17-95 

Do. 

County. 

Apr.  17.  1995,  Susp. 

Region  IV 

Mississippi:  Coahoma  County,   unincorporated 

280038 

Aug.  9,  1974.  Emerg.;  Feb.  1.  1980,  Reg.;  Apr. 

4-17-95 

Do. 

areas. 

17.  1995,  Susp. 

Tennessee:  Ripiey.  town  of,  Lauderdale  County 

470100 

Jan.  3.  1975,  Emerg.;  May  19,  1987,  Reg.; 
Apr.  17.  1995,  Susp. 

4-17-95 

Do. 

Region  V 

Minrwsota: 

Dover,  city  of,  Olmsted  County .'.... 

270566 

Mar.  15,  1982,  Emerg.;  Apr.  15.  1982.  Reg.; 
Ape.  17,  1995.  Susp. 

4-17-95 

Do. 

Eyota.  city  of.  Olmsted  County 

270329 

Dec.  3,  1981,  Emerg.;  Dec.  15,  1981,  Reg.; 
Apr.  17,  1995.  Susp. 

4-17-95 

Do. 

Ofofxxx).  city  of.  Olmsted  County 

270330 

July  3.  1974,  Emerg.;  Nov.  4,  1981.  Reg.;  Apr. 
17,  1995,  Susp. 

4-17-95 

Do. 

Stewartville,  city  of,  Olmsted  County  

270332 

May  7.   1975,  Emerg.;  Sept.  2,   1982,  Reg.; 
Apr.  17.  1995,  Susp. 

4-17-95 

Do 

Ohio:  Richwood,  village  of.  Union  County 

390549 

July  11.  1975.  Emerg.;  Apr.  17,  1995,  Reg.; 
Apr.  17.  1995,  Susp. 

4-17-95 

Do 

Region  VII 

• 

Missouri: 

OarWon.  city  of.  Dunklin  County 

290126 

May  6.  1975.  Emerg.;  Jan.  29,  1980.  Reg.; 
Apr.  17.  1995.  Susp. 

4_17_95 

Do. 

Independence,  city  of.   Clay   &  Jackson 

290172 

Oct.  15.  1971.  Emerg.;  Feb.  1,  1979,  Reg.; 

4-17-95 

Do. 

Counties. 

Apr.  17.  1995.  Susp. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Issued:  March  27, 1995. 
Frank  H.  Thomas, 

Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  95-8182  Filed  4-3-95;  8:45  am] 
BiLUNO  cooc  n^t-^^-p 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA),  Energy. 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (100-year)  flood 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW.. 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 


The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  (100-year)  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 


10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  F  19367, 
3  CFR,  1979  Comp.  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Code  tor  reading  ttiird  column:  Emerg. — Emergency;  Reg. — Regular;  Rein. — Reinstatement;  Susp. — Suspension. 


UMI 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Commu- 
nity No. 

Alaska:  Unorganized 

Municipality  of  Arv 

July  11,  1994,  July  18, 

The  Honorable  Tom  Fink,  Mayor, 

June  17,  1994  ... 

020005 

Borough  (FEMA 

chorage. 

1994,  Alaska  Journal  of 

Municipality  of  Anchorage,  P.O. 

Docket  No.  7117). 

Commerce. 

Box  196650,  Anchorage,  Alaska 
99519-6650. 

Alaska:  Unorganized 

City  of  PeterslHJrg  ... 

July  21,  1994.  July  28, 

Ms.    Linda  Snow.   City   Manager. 

June  30,  1994  ... 

020074 

Borough  (FEMA 

1994,  Petersburg  Pilot 

City    of    Petersburg,    P.O.    Box 

Docket  No.  7121). 

329,  Petersburg,  Alaska  99833. 

Califomia:  Contra 

City  of  Antioch  

Sept.  22,  1994,  Sept.  29, 

The  Honorable  Joel  Keller,  Mayor, 

SepL  9,  1994  .... 

060026 

Costa  (FEMA  Docket 

1994,  Ledger-Post  Dis- 

City of  Antioch,  P.O.  Box  130. 

No.  7117). 

patch. 

Antioch,  Califomia  94509. 

State  and  county 

Locatton 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  commu- 
nity 

Effective  date  of 
modification 

Commu- 
nity No. 

Colorado:  Arapahoe 

Unincorporated 

Oct.  6.  1994.  Oct.  13, 

The    Honorat)le   John   J.    Nk:hotl, 

Sept  26.  1994  .. 

080011 

(FEMA  Docket  No. 

Areas. 

1994,  Uttle  Sentinel 

Chairperson,  Arapahoe  County. 

7121). 

Independent 

Board  of  Commissioners.  5334 
South    Prince    Street.    Littleton. 
Colorado  80166. 

Colorado:  El  Paso 

City  of  Cotorado 

Oct.  4.  1994.  Oct  11. 

The  Honoratjie  Robert  M.  Isaac, 

Sept.  7.  1994  .... 

080060 

(FEMA  Docket  No. 

Springs. 

1994.  Gazette  Tele- 

Mayor. City  of  Cotorado  Springs, 

7121). 

graph. 

P.O.      Box      1575,      Cotorado 
Springs,  Cotorado  80901 . 

Colorado:  El  Paso 

City  of  Cokxado 

Oct.  28.  1994.  Nov.  4. 

The  Horxxatile  Rot)ert  M.   Isaac. 

Oct.  20.  1994  .... 

080060 

(FEMA  Docket  No. 

Springs. 

1994.  Gazette  Tele- 

Mayor. City  of  Cotorado  Springs. 

7121). 

graph. 

P.O.      Box      1575.      Cotorado 
Springs.  Colorado  80901 . 

Colorado:  Jefferson 

Unincorporated 

Nov.  15.  1994.  Nov.  22. 

The    Honorable    Betty    J.    Miller. 

Nov.  2.  1994  

080087 

(FEMA  Docket  No. 

Areas. 

1994.  Golden  Transcript. 

Chairperson.    Jefferson    County 

7121). 

Board   of   Commisstoners,    100 
Jefferson      County       Parkway. 
GokJen.  Cotorado  80419. 

CokxBdo:  Boulder 

City  of  Longmont  .... 

Oct.  6.  1994.  Oct.  13. 

The    Honorable    Leona    Stoecker. 

Sept  1.  1994  .... 

080027 

(FEMA  Docket  No. 

1994.  Longmont  Times 

Mayor.  City  of  Longmont.  829 

7117). 

Call. 

Panorama     Circle,     Longmont, 
Cotorado  80601 . 

Hawaii,  Honolulu 

City  and  County  of 

Nov.  15.  1994.  Nov.  22. 

The    HorK)rat)(e    Jeremy    Harris. 

Oct.  21.  1994  .... 

150001 

(FEMA  Docket  No. 

Honolulu. 

1994,  HonohMu  Adver- 

Mayor. City  and  County  of  Hon- 

7121). 

tiser. 

olulu.  Office  of  the  Mayor.  530 
South    King    Street.    Honolulu. 
Hawaii  96813. 

Idaho:  Ada  (FEMA 

Unincorporated 

Sept.  22.  1994.  Sept.  29. 

The    Honorable    Vern    BtsterteWt. 

Sept.  15.  1994  .. 

160001 

Docket  No.  7117). 

Areas. 

1994.  Valley  N&MS. 

Chairman.  Ada  County  Board  of 
Commissioners.        650        Main 
Street.  Boise.  Idaho  83702. 

Idaho:  Ada  (FEMA 

City  of  Meridian 

Sept.  22.  1994,  Sept.  29. 

The  HonoratHe  Grant  P.  Kingsford. 

Sept  15,  1994  .. 

160180 

Docket  No.  7117). 

1994.  Valley  News. 

Mayor.  City  of  Meridian.  33  East 
Idaho  Avenue,  Meridian.  Idaho 
83642. 

Kansas:  Johnson 

City  of  Overland 

Oct.  19.  1994.  Oct  26, 

The  Honorable  Ed  Eilert.  Mayor. 

Sept  28,  1994  .. 

200174 

(FEMA  Docket  No. 

Park. 

1994,  Johnson  County 

City  of  Overtand  Part*.  City  Hall. 

7121). 

Son. 

8500  Santa  Fe  Drive.  Overtand 
Pari<,  Kansas  66212. 

Kansas:  Sedgwick 

City  of  Wichita 

Oct.  19,  1994,  Oct  26, 

The    Honorable    Elma    Broadfoot. 

Oct.  6,  1994 

200328 

(FEMA  Docket  No. 

1994.  Wichita  Eagle. 

Mayor.  City  of  Wichita.  City  Hall. 

7121). 

First    Ftoor.    455    North    Ntein 
Street.  Wichita,  Kansas  67202. 

Oklahonia:  Comanche 

City  of  Lawton 

Aug.  5.  1994.  Aug.  12. 

The   Honorable   John   T.   Martey, 

July  13.  1994  .... 

400049 

(FEMA  Docket  No. 

1994.  Lawton  Constitu- 

Mayor. City  of  Lav*rton.  City  Hall. 

7121). 

tion. 

103    SW    4th    Street.    Lawton. 
Oklahoma  73501 . 

Texas:  Montgomery 

City  of  Conroe 

Sept.  23.  1994.  Sept  30. 

The     Honorable     Carter    Moore. 

Sept.  6.  1994  .... 

480484 

(FEMA  Docket  No. 

1994.  Conme  Courier. 

Mayor.  City  of  Conroe.  P.O.  Box 

7117). 

3066.  Conroe,  Texas  77305. 

Texas:  Dallas  (FEMA 

City  of  Dallas  

Oct.  7.  1994.  Oct.  14, 

The     Honorable     Steve     Bartlett. 

Sept  16.  1994  .. 

480171 

Docket  No.  7121). 

1994,  Dallas  Commer- 
cial Record. 

Mayor.    City    of    Dallas.    1500 
Marilla  Street.  Room  5E  North, 
Dallas,  Texas  75201. 

Texas:  El  Paso  (FEMA 

City  of  El  Paso 

Nov.  4.  1994.  Nov  11. 

The  Honorable  William  S.  Tilney, 

Oct  14.  1994 

480214 

Docket  No.  7121). 

1994.  El  Paso  Times. 

Mayor,   City   of   El   Paso,   Two 
Civic   Center    Plaza.    El    Paso. 
Texas  79901. 

Texas:  Tarrant  (FEMA 

City  of  Fort  Worth  ... 

Sept.  23.  1994,  Sept.  30. 

The     Honorable     Kay     Granger. 

Sept.  6.  1994  .... 

480596 

Docket  No.  7117). 

1994.  Fort  Worth  Star 
Telegram. 

Mayor.  City  of  Fort  Worth.  1000 
Throckmorton       Street.       Fort 
Worth.  Texas  76102-6311. 

Texas:  Dallas  (FEMA 

City  of  Garland 

Oct  6.  1994.  Oct  13, 

The    Honorable    Jamie    Ratcliff. 

Sept  16.  1994  .. 

485471 

Docket  No.  7121). 

1994.  Garland  News. 

Mayor.    City    of   Gariand.   P.O. 
Box    469002.    Gartand.    Texas 
75046-9002. 

Texas:  Dallas  (FEMA 

City  of  Garland 

Nov.  10,  1994,  Nov.  17, 

The    Honorat)le    Jamie    Ratcliff. 

Oct.  24.  1994  .... 

485471 

Docket  No.  7121). 

1994,  Garland  News. 

Mayor.    City   of   Gariand.    P.O. 
Box    469002.    Gartand.    Texas 
75046-9002. 
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State  and  county 


Texas:  Hanis  (FEMA 
Docket  hto.  7121). 

Texas:  Dallas  (FEMA 
Docket  No.  7121). 


Texas:  Collin  (FEMA 
Docket  No.  7121). 

Texas:  Collin  (FEMA 
Docket  No.  7121). 

Texas:  Bexar  (FEMA 
Docket  No.  7121). 


Texas:  Bexar  (FEMA 
Docket  No.  7121). 


Location 


City  of  Houston  

City  of  Mesquite 

City  of  McKinney 

City  of  McKinriey 

City  of  San  Antonto  . 

City  of  San  Antonto  . 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Oct  28.  1994.  Nov  4. 
1994.  Houston  Post 

Oct.  27.  1994,  Nov.  3. 
1994.  Mesquite  News. 


Oct.  21.  1994.  Oct  28. 
1994,  Courier  Gazette. 

Oct.  26,  1994,  Nov.  2, 
1994,  Courier  Gazette. 

Aug.  31,  1994.  Sept.  7. 
1994.  San  Antonio  Ex- 
press News. 

Oct.  5.  1994.  Oct  12. 
1994.  San  Antonio  Ex- 
press News. 


Chief  executive  officer  of  commu- 
nity 


The  Honoratile  Bob  Lanier.  Mayor. 

City  of  Houston,  P.O.  Box  1562, 

Houston.  Texas  77251-1562. 
The     Honorable     Cathye     Ray. 

Mayor.  City  of  Mesquite.   P.O. 

Box   850137.   Mesquite.   Texas 

75185-0137. 
The  Honorable  John  Gay.  Mayor, 

City  of  McKinney,  P.O.  Box  517. 

McKinney.  Texas  75069. 
The  Honorable  John  Gay.  Mayor. 

City  of  McKinney,  P.O.  Box  517. 

McKinney.  Texas  75069. 
The  Honorable  Nelson  W.  Wolff, 

Mayor,    City    of    San    Antonto. 

P.O.  Box  839966,  San  Antonto, 

Texas  78283-3966. 
The  Honorable  Nelson  W.  Wolff, 

Mayor,    City    of    San    Antonio. 

P.O.  Box  839966.  San  Antonio. 

Texas  78283-3966. 


Effective  date  of 
modification 


Oct  11,  1994 
Oct  11.  1994  . 

Oct.  14.  1994  , 
Oct.  13,  1994  . 
April  21,  1994 

Sept.  9.  1994  . 


Commu- 
nity No. 


480296 
485490 

480135 
480135 
480045 

480045 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  28.  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[FR  Doc.  95-8181  Filed  4-3-95;  8:45  am] 
BILLING  CODE  e718-03-M 


44  CFR  Part  65 

Pocket  No.  FEMA-7133] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  fi-om 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s]  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 


ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street,  SW, 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insiu-ance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  vdth  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  quaUfy  or 
to  remain  qualified  for  participation  in 


the  National  Flood  Insiuance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibihty  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibihty  in  the 
NFIP.  No  regulatory  flexibihty  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 
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Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodpiains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Fart  65 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.G.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


CaHfomia:  Contra  Costa 


California:  San  Diego 


California:  Contra  Costa 


California:  Merced 


California:  Merced  ... 


California:  Contra  Costa 


Iowa:  Story 


Kansas:  Coffey 


Kansas:  Sedgwick 


Kansas:  Sedgwick 


Maryland:  Montgomery 


Location 


Unirxx}rporated 
Areas. 


City  of  Escorxlido 


City  of  Lafayette 


City  of  Merced 


Unincorporated 
Areas. 


City  of  Walnut  Creek 


City  of  Ames 


City  of  Burlington 


UnirKX)rporated 
Areas. 


City  of  Wicfiita 


City  of  Gaithersburg 


Dates  and  name  of  news- 
paper wtiere  notice  was 
put]lisf>ed 


Feb.  23,  1995,  Mar  2, 
1995.  Contra  Costa 
Times. 


Mar.  1,  1995,  Mar.  8. 
1995,  Tim^  Advocate. 


Feb.  23,  1995.  Mar.  2, 
1995,  Contra  Costa 
Times. 


Mar.  1.  1995,  Mar.  8, 
1995,  Merced  Sun  Star 


Mar.  1.  1995.  Mar.  8, 
1995,  Merced  Sun  Star 


Feb.  23,  1995,  Mar.  2, 
1995,  Contra  Costa 
Times. 

Feb.  21,  1995,  Feb.  28, 
1995,  Daily  TrUxjne. 

Feb.  1,  1995,  Feb.  8, 
1995,  Coffey  County 
Today. 

Mar.  16,  1995,  Mar.  23, 
1995,  Wichita  Eagle. 


Mar.  16,  1995,  Mar.  23, 
1995,  Wichita  Eagle. 


Feb.  1,  1995,  Feb.  8, 
1995,  Gaithersburg  Ga- 
zette. 


Chief  executive  officer  of  commu- 
nity 


The  Honorable  Gayle  Bishop, 
Chairperson,  Contra  Costa 
Courrty  Board  of  Supervisors, 
651  Pine  Street.  Martinez,  Cali- 
fornia 94553. 

The  Honoratjie  Sid  Hollins,  Mayor, 
City  of  Escondido,  201  North 
Broadway,  EscorxMo,  Califor- 
nia 92025. 

The  Honorable  Gayle  Uilkema, 
Mayor,  City  of  Lafayette,  P.O. 
Box  1968.  Lafayette,  California 
94549. 

The  Honor£it)le  Richard 

Bemasconi,  Mayor,  City  of 
Merced.  City  Hall,  678  West 
18th  Street.  Merced,  CaHfomia 
95340. 

Mr.  Clark  C banning.  County  Ad- 
ministrator, Merced  County. 
2222  M  Street,  Merced,  Califor- 
nia 95340. 

The  Honorat)le  Ed  Dimmick, 
Mayor,  City  of  Walnut  Creek, 
1666  North  Main  Street.  Walnut 
Creek,  California  94596. 

The  Honoratjie  Larry  R.  Curtis, 
Mayor.  City  of  Ames,  P.O.  Box 
811.  Ames.  Iowa  50010. 

The  Horwratjie  Rocky  L.  Alford, 
Mayor,  City  of  Burlington,  P.O. 
Box  207.  Burlington,  Kansas 
66839. 

Tfie  HonorakAe  Mark  F.  Schroe- 
der,  Chairman,  Sedgwick  Coun- 
ty, Board  of  Commissraners, 
525  North  Main  Street,  Wichita, 
Kansas  67203. 

The  Honoratile  Elma  Broadfoot, 
Mayor,  City  of  Wichita,  City 
Hall,  First  Floor,  455  North  Main 
Street.  Wchita,  Kansas  67202. 

The  HorK>rat)le  W.  Edward 
Bohrer,  Jr.,  Mayor,  City  of 
Gaittierstxirg,  31  South  Summit 
Avenue,  Gaitherstxjrg,  Marylarxj 
20877-2098. 


Effective  date  of 
modification 


Jan.  27,  1995 


Feb.  9,  1995 


Jan.  27.  1995 


Feb.  10,  1995 


Feb.  10,  1995 


Jan.  27,  1995 


Feb.  8,  1995 


Jan.  6,  1995 


Feb.  17,  1995 


Feb.  17,  1995 


Jan.  13.  1995  .. 


Commu- 
nity No. 


060025 


060290 


065037 


060191 


060188 


065070 


190254 


200063 


200321 


200328 


240050 


State  and  county 

Location 

Dates  arxJ  name  of  news- 
paper where  notice  was 
published 

Chief  executive  offrcer  of  commu- 
nity 

Effective  date  of 
nxxJification 

Commu- 
nity No. 

Missouri:  Pemiscot 

New  Mexk»:  Bemalilto 

Texas:  Dallas,  Denton. 

City  of  Hayti  

Unincorporated 
Areas. 

City  of  Dallas  

Feb.  16,  1995,  Feb.  23, 
1995,  Democrat  Argus. 

Feb.  15,  1995,  Feb.  22, 
1995,  AOjuquerque  Trib- 
une. 

Feb.  24,  1995,  Mar.  3, 
1995,  Daily  Commercial 
Reconi 

Mar.  2,  1995,  Mar.  9, 
^995.  Mid  Cities  News. 

Feb.  15,  1995.  Feb.  22, 
1995,  Fredericksburg 
Standard. 

Feb.  15.  1995.  Feb.  22, 
1995,  The  DaHas  Morn- 
ing News. 

The  Honorable  Hertjerl  DeWeese, 
Mayor,  City  of  Hayti,  P.O.  Box 
X.  Hayti,  Missouri  63851 . 

The  Honoratjie  Eugene  M.  Giltiert, 
Chairman,  Bemalilto  County, 
Board  of  Commissioners,  One 
Civk:  Plaza,  NW.,  Albuquerque, 
New  Mexico  87102. 

The  Honorable  Steve  BartJett, 
Mayor,  City  of  Dallas,  City  Hall, 
1500  Manila  Street,  Room  5E, 
Dallas,  Texas  75201 . 

The  Honorable  Mary  Ub  Faleh, 
Mayor,  City  of  Euless,  201 
North  Ector  Drive,  Euless, 
Texas  76039-3595. 

The  Honorable  Linda  Langertians, 
Mayor,  City  of  Frederickstxirg, 
P.O.  Box  111,  Fredericksburg, 
Texas  78624. 

The  Honoratite  James  N.  Muns, 
Mayor,  City  of  Piano,  P.O.  Box 
860358,  Piano,  Texas  75086- 
0358. 

Jan.  31.  1995  .... 
Jan.  26.  1995  .... 

Feb.  6,  1995  

Feb.  14,  1995  ... 
Feb.  7.  1995  .„.. 
SepL  15,  1994  .. 

290276 
350001 

480171 
480693 
480252 
480140 

Collin,  Rockwall,  and 
Kaufman. 

Texas:  Tarrant ..._ _ 

City  of  Euless 

Texas:  Gillespie  

City  of  Fredericks- 
burg. 

City  of  Piano  

Texas:  CoUin  

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  28,  1995. 
Richard  T.  Mooie, 
Associate  Director  for  Mitigation. 
(FR  Doc.  95-8180  Filed  4-3-95;  8^45  am) 
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44  CFR  Part  65 

[Docket  No.  FEMA-7129] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (lOG-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second    ^ 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 


changes.  The  modified  elevations  may 
be  changed  during  the  9G-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  eu^  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 


already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 
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Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  PR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wtiere  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Commu- 
nity No. 

Connecticut:  Hartford  County  .. 

Town  of  Berlin 

Feb.  6,  1995,  Feb.  13. 
1995.  The  Herald. 

The  Honorable  Rotjert  J. 
Peters,  Mayor  of  the 
Town  of  Berlin,  240  Ken- 
sington Road,  Berlin, 
Connecticut  06037. 

Jan.  30,  1995  .... 

090022  D 

Tennessee:  Shelby  County  

Unincorporated 

Jan.  27.  1995,  Feb.  3. 

Mr.  James  Kelly,  Shelby 

Jan.  20.  1995  .... 

470214  E 

Areas. 

1995,  Daily  News. 

County  Chief  Administra- 
tive Officer,  160  North 
Main  Street.  Suite  850. 
Menriphis,  Tennessee 
38103. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  28. 1995. 
Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

[FR  Doc.  9&-8179  Filed  4-3-95;  8:45  ami 
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44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

SUMMARY:  Modi  fled  base  (100-year) 
flood  elevations  are  flnalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FlRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identiflcation  Branch,  Mitigation 


Directorate.  500  C  Street.  SW.. 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 


These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  cnanges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
ft-om  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  axe  required  to  maintain  community 


eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 


Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65— {AIMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Florida:  Unincor- 
porated Areas 
(FEMA  Docket  No. 
7115). 

Maryland;  Unirxx>r- 
porated  Areas 
(FEMA  Docket  No. 
7119). 


North  Carolina:  Hay- 
wood County 
(FEMA  Docket  No. 
7119). 

North  Carolina:  Unin- 
corporated Areas 
(FEMA  Docket  No. 
7119). 

Ohio:  Fairfield  & 
Franklin  Counties 
(FEMA  Docket  No. 
7115). 

Ohio:  Unincorporated 
Areas  (FEMA 
Docket  No.  7115). 


Virginia:  Unirxxjr- 
porated  Areas  of 
Rockingham  Coun- 
ty (FEMA  Docket 
No.  7111). 


Location 


Pasco  County 


Prince  George's 
County. 


Town  of  Waynesville 


Dare  County 


City  of  Columtxjs 


Franklin  County 


Rockingham  County 


Dates  and  name  of 

newspaper  where  notice 

was  published 


Aug.  19,  1994,  Aug.  26, 
1994,  West  Pasco 
Press. 

May  13.  1994,  May  31, 
1994,  Prince  George's 
Journal. 


Chief  executive  officer  of  commu- 
nity 


Sept.  9,  1994,  Sept.  16, 
1994,  The  Mountain- 
eer.    . 


Sept.  20,  1994,  Sept. 
27,  1994,  The  Coast- 
land  Times. 

Aug.  24,  1994.  Aug.  31, 
1994,  The  Columbus 
Dispatch. 

Aug.  24,  1994.  Aug.  31, 
1994,  The  Columbus 
Areas. 


July  19,  1994,  July  26, 
1994,  Daily  News 
Record. 


Mr.  John  Gallagher,  Pasco  Courv 
ty  Administrator,  7530  Little 
Road,  New  Port  Richey,  Ftorida 
34654. 

Ms.  Malinda  Steward,  M.E.,  Sec- 
tion Head,  Flood  Management 
Section,  Division  of  Environ- 
mental Management,  Prince 
George's  County  Department  of 
Environmental  Resources, 

9400  Peppercorn  Place,  Sixth 
Floor,  Larxlover,  Maryland 
20785. 

The  Honorabie  Henry  B.  Foy, 
Mayor  of  the  Town  of 
Waynesville,  106  South  Main 
Street,  Waynesville,  North 
Carolina  28786-0100. 

Mr.  Terry  Wheeler,  Dare  County 
Manager,  P.O.  Box  1000, 
Manteo,  North  Carolina  27954. 

The  Honorable  Greg  S.  Lashutka, 
Mayor  of  the  City  of  Columbus, 
99  North  Front  Street,  Colum- 
bus, Ohio  43215-2838. 

Ms.  Dorothy  Teater,  President  of 
the  Franklin  County,  Board  of 
Commissioners,  373  South 
High  Street,  Columbus,  Ohio 
43215. 

Mr.  William  G.  O'Brien,  Rocking- 
ham County  Administrator,  20 
East  Gay  Street,  Harrisonburg, 
Virginia  22801 . 


Effective  date  of 
modification 


Aug.  12,  1994 


Nov.  16,  1994 


Sept.  1,  1994 


Dec.  26,  1994 


Feb.  16,  1995 


Feb.  16,  1995 


July  12,  1994 


Community 
No. 


120230  D 


245208  C 


370124  B 


375348  C 


390170  B 


390167  B 


510133  B 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  28.  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
IFR  Doc.  95-8184  Filed  4-3-95;  8:45  am] 
BILUNO  COOE  671S-03-P 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


action:  Final  rule. 


SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 


EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW, 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modi  fled 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modifled 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  flnal  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modifled  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has  b 
een  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  FederaUsm, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
an^^.  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

S  67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  noodrng  and  location 

#Depth  in 

feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 

ARKANSAS 

Poinsett     County      (unincor- 
porated      areas)       (FEMA 
Docket  No.  7122) 

Brushy  Creek  Ditch: 

Appf  ox  innately  0.66  mile  down- 
stream of  Swan  Pound  Road 

Appfoximatety   1.06  miles  up- 
stream of  Swan  Pound  Road 
Weiner  Outlet  Ditch: 

Approximately  1.0  mile  dowrv 
stream  of   Sewage   Lagoon 
Road 

At  White  Stough  Road 

Approximately    1.6    miles    up- 
stream of   Sewage   Lagoon 
Road 

Maps  are  available  for  inspec- 
tion at  Poinsett  County  Court- 
house, 401  Mart<et  Street,  Har- 
ristxjrg.  Arkansas. 

•242 
•245 

•233 
•236 

•241 

Weiner  (city),  Poinsett  County 
(FEMA  Docket  No.  7122) 

Brushy  Creek  Ditch: 
Approximately  0.3  mile  dowrv 
stream  of  Swan  Pound  Road 
At  Swan  Pound  Road 

•243 
•244 

Approximately    0.6    mile    up- 
stream of  Swan  Pound  Road 
Weiner  Outlet  Ditch: 

•245 

Source  of  flooding  arxl  kx^atron 


At  White  Stough  Road 

Approximately    0.2    mile    up- 
stream   of    White    Skxjgh 

Road 

IMaps  are  available  for  inspec- 
tion at  the  City  of  Weiner.  101 
Washington.  Weiner.  Arkan- 
sas. 


CALIFORNIA 


Merced  (city),  Merced  County 

(FEMA  Docket  No.  7070) 
Bear  Creek  (txtween  levees): 
Downstream  of  U.S.  Highway 

99  

Maps  are  available  for  Inspec- 
tion at  Merced  City  Hall,  De- 
partment of  Putjik:  Works.  678 
West  18th  Street.  Merced. 
California. 


Merced  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7070) 

Bear  Creek  (with  levees): 
At    the    confluence    of    Black 

Rascal  Creek  

Approximately  200  feet  dowrv 
stream  of  U.S.  Highway  99  .. 
Canal  Creek  (with  levee): 
At  the  confluence  with  Black 

Rascal  Stough 

At  Landram  Avenue 

At  Elliot  Avenue  

Black  Rascal  Slough  (without 
levee): 

Southeast  of  the  south  levee 
and  north  of  State  Route 
140    across    from    Buhach 

Road 

Shaltow  Flooding: 
South  of  Merced  Munk^ipal  Air- 
port  and    north   of   Mission 

Avenue  

South  of  Childs  Avenue  arxJ 
north  of  Mission  Avenue  tx- 
tween  Coffee    Avenue   arxj 

State  Route  59 

Maps  are  available  for  Inspec- 
tion at  the  Merced  County 
Planning  Department,  2222  M 
Street,  Merced,  California. 


COLORADO 


Adams  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7122) 

Gay    Reservoir    Channel    North 

Tributary: 

Approximately  2.100  feet  up- 
stream of  confluence  with 
Gay  Reservoir  Channel  

Approximately  3,000  feet  up- 
stream of  confluence  with 
Gay  Reservoir  Channel  


•Depth  in 

feet  atxjve 

grourxl. 

•Elevatton 

in  feet 

(NGVD) 


•236 


•237 


•163 


•163 
•163 


•150 
•150 
•150 


•142 


•#1 


*#1 


•5.321 
•5.345 


Source  of  ftooding  and  tocatton 


Approximately  3,600  feet  up- 
stream  of   confluence   with 

Gay  Reservoir  Ctiannel  

Clear  Creek: 

100  feet  upstream  of  corv 
fluence  with  the  South  Platte 
River 

Approximately  80  feet  up- 
stream of  Washington  Street 

100  feet  upstream  of  the  Colo- 
rado and  Southern  Railroad 

Just  upstream  of  Lowell  Boule- 
vard   

Just  downstream  of  Sheridan 

Boulevard  

Clear  Creek  Street  OverHow: 

At  confluence  with  Clear  Creek 

At     divergence     from     Clear 

Creek 

West  Lake  Channel: 

Approximately  1,900  feet  up- 
stream of  Lowell  Boulevard  . 

Approximately  2,270  feet  up- 
stream of  Lowell  Boulevard  . 
Gay  Reservoir  Channel: 

360  feet  upstream  of  Lowell 
Boulevard  

200  feet  upstream  of  \he  Tom 
Frost  Reseryoir  Dam 

1.050  feet  upstream  of  the 
Tom  Frost  Reservoir  Dam  ... 
Big  Dry  Creek: 

Just  upstream  of  Huron  Street 

60  feet  downstream  of  West 
128th  Avenue 

Approximately  1.950  feet  up- 
stream of  Zuni  Street  

Approximately  2,900  feet 
downstream  of  confluence  of 
Ranch  Creek  

Maps  are  available  for  Inspec- 
tion at  Adams  County  Plan- 
ning Department.  450  South 
Fourth  Avenue,  Brighton.  Colo- 
rado. 


Brighton  (city),  Adams  County 
(FEMA  Docket  No.  7122) 

South  Platte  River 

Approximately  200  feet  up- 
stream of  Union  Pacifto  Rail- 
road   

Intersection  of  Brighton  Street 
and  Miltor  Avenue  

At  the  intersection  of  Miller  Av- 
enue and  East  160th  Ave- 
nue   

Maps  are  available  for  inspec- 
tion at  City  Hall.  22  South 
Fourth  Avenue.  Brighton.  Coto- 
rado. 


Engiewood  (city).  Arapahoe 
County  (FEMA  Docket  No. 
7122) 

South  Platte  River 


tDepth  in 

feet  atx>ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•5,346 

•5,104 
•5,135 
•5,190 
•5,228 
•5,225 
'5,120 
•5,123 

•5,293 
•5,299 

•5,255 
•5,263 
•5,264 
•5,170 
•5,185 
•5,195 

•5,202 


•4,955 


•4,957 


•4,961 


Source  of  flooding  arxl  location 


1 ,550  feet  downstream  of  Dart- 
mouth Avenue  

Just  downstream  of  Dartmouth 

Avenue  

West  Harvard  Gukh: 

640  feet  downstream  of  South 
Raritan  Street 

10  feet  upstream  of  South 
Tejon  Sto-eet  

At  centerline  of  South  Zuni 
Street 

Maps  are  available  for  Inspec- 
tion at  the  City  of  Engiewood, 
Engineering  Services  Depart- 
ment, 3400  South  Elati  Street, 
Engiewood,  Colorado. 


Thomton  (city),  Adams  County 
(FEMA  Docket  No.  7122) 

Tanglewood  Creek: 

Approximately  750  feet  dowrv 
stream  of  Interstate  25 

140  feet  downstream  of  Inter- 
state 25  

Maps  are  available  for  inspec- 
tion at  City  Hall,  City  of  Thom- 
ton, 9500  Civic  Center  Drive, 
Thorrrton,  Colorado. 


IDAHO 


Coeur  d'Alene  (city),  Kootenai 
County  (FEMA  Docket  tio. 
7118) 

French  Gulch: 

Approximately  1 ,300  feet 
downstream  of  French  Gulch 
Road 

Approximately  1,650  feet  up- 
stream    of     French     Gulch 

Road 

Nettleton  Gukh: 

At  15th  Street  downstream  of 
Anne  Avenue  

At  15th  Street  upsto-eam  of 
Anne  Avenue  

Maps  are  available  for  inspec- 
tion at  the  City  of  Coeur 
d'Alene,  Engineering  Depart- 
ment, 710  Mullan  Sti-eet, 
Coeur  d'Alene,  Idaho. 


MISSOURI 

Black  Jack  (city),  SL  Louis 
County  (FEMA  Docket  No. 
7118) 

Cokfwater  Creek: 

At  Old  Jamestown  Road  

900    feet    upstream    of    Ok] 

Jamestown  Road  

At  Cleola  Hills  Circle 

300  feet  downstream  of  OM 

Halls  Feny  Road 

At  Old  Halls  Ferry  Road 


#Depth  in 

feet  atxjve 

grourxj. 

•Elevation 

in  feet 

(NGVD) 


•5,263 
•5,267 

•5,288 
•5,313 
•5,345 


•5,160 
•5,172 


•2,163 

•2.172 

•2.185 
•2.187 


•480 

•482 
•482 

•489 
•490 


Source  of  flooding  and  tocation 


Maps  are  available  for  inspec- 
tion at  City  Hall,  City  of  Black 
Jack,  4655  Parker  Road,  Black 
Jack,  Missouri. 


Clayton  (city),  St  Louis  Coun- 
ty (FEMA  Docket  No.  7118) 

Black  Creek: 
At  centeriine  of  Clayton  Road  . 
200  feet  upstream  of  Clayton 
Road 

Maps  are  availal>le  for  inspeo- 
tlon  at  City  Hall,  City  of  Clay- 
ton, 10th  North  Bemlngton. 
Clayton,  Missouri. 


Columbia  (city),  Boone  County 
(FEMA  Docket  No.  7122) 

Mill  Creek: 

Approximately  2,000  feet 
dowr^tream  of  Sinclair 
Sti^eet 

Approximately  1.000  feet  up- 
stream of  Sirxdair  Street  

Approximately  3.300  feet  up- 
stream of  Sirx^ir  Street  

Approximately  2,750  feet 
downstream  of  Bett>el  Street 

Just  downstream  of  Bettwl 
Street 

Maps  are  avallatMe  for  inspeo- 
tk>n  at  the  Pubic  Worics  De- 
partment, Third  Floor,  City  of 
Columtxa,  701  East  Broadway, 
Columt)ta,  Missouri. 


SL  Louis  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7118) 

Northeast    Branch    River    Des 
Peres: 

At  the  intersectton  of  Teal  Ave- 
nue arxj  Ruddy  Lane  ..,. 

Paddock  Creek  (Backwater  from 
Cokfwater  Creek): 
700  feet  downstream  of  Und- 

t)ergh  Boulevard 

Shaltow  Fkxxtng: 

Approximately  2,000  feet  south 

along  the  City  of  Bridgeton 

corporate     limits     from     its 

crossing  of  Cowmire  Creek  . 

Maps  are  available  for  inspec- 
tton  at  the  St.  Louis  County 
Department  of  Planning,  41 
South  Central  Avenue,  Clay- 
ton, Missouri. 


Sunset  Hills  (city),  St  Louis 
County  (FEMA  Docket  No. 
7118) 

Meramec  River 
1 ,000  feet  upstream  of  Gravots 
Road 


tDepth  in 
feet  atx>ve 

grourxl. 

•Elevatton 

in  feet 

(NGVD) 


•484 
*488 


•621 
*638 
•649 
•680 
•697 


•541 


*504 


«2 


•422 
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Source  of  floodng  and  location 


500  feet  upstream  of  State 
Highway  30  

800  leet  upstream  of  Interstate 
Hjghway  44  

Maps  are  available  for  Inspec- 
tion at  City  Hall.  City  of  Sun- 
set Hills,  3939  South  Lind- 
twrgh.  Sunset  Hills,  Missouri. 


Unlversfty  City  (city),  St 
Louis  County  (FEIMA  Doclc- 
•t  No.  7118) 

Northeast  Branch  River  Des 
Peres: 

800  feet  downstream  of  Julian 
Avenue  

100  feet  downstream  of  Julian 
Avenue  

500  feet  upstream  of  Ferguson 
Avenue  

Maps  are  availabl*  for  Inspsc- 
tlon  at  City  Hall,  City  of  Uni- 
versity City.  6801  Oeimar  Bou- 
levard, University  City.  Mis- 
souri. 


Weilston  (city).  St  Louis 
County  (FEMA  Docitet  No. 
7118) 

Engetholm  Creek: 
At  ttie  confluence  with  North 
Tritxitary       of       Engelholm 

or©©K  

70  feet  upstream  of  the  St. 
Louis     Belt     arxJ     Terminal 

Railroad  

10  feet  upstream  of  the  Noffoli< 

arxl  Western  Railway  

Maps  are  available  for  Inspec- 
tion at  Crty  Hall,  City  of 
Weilston,  1804  Kienlen  Ave- 
nue, Weilston,  Missouri. 


Winchester  (city).  St  Louis 
County  (FEMA  Docket  No. 
7118)- 

Grand  Glaize  Creek: 
Just     downstream     of     Man- 
chester Road 

KAaps  are  available  for  inspec- 
tion at  City  Hall,  City  of  Win- 
ctiester,  109  Lindy  Boulevard. 
Winchester,  Missouri. 


NEBRASKA 


Blair  (city),  Washington  Coun- 
ty (FEMA  Docket  No.  7118) 

Cauble  Creek: 
At  confluence  of  Caut)le  Creek 

East  Tributary 

Approximately    100    feet    up- 
stream of  U.S.  Highway  73  .. 
Just    dowrutream    of    College 

Drive  

Cauble  Creek  East  Tributary: 


tOepthin 
feet  atmve 

arourxJ. 

'Elevation 

in  feet 

(NGVD) 


•423 
•525 


•502 
•503 
•511 


•518 

•518 
•522 


•513 


•1.033 
•1.063 
•1.064 


Source  of  fkxxf  ng  and  k>caton 


Approximately  930  feet  up- 
stream of  confluence  of 
Cautjie  Creek  

Approximately  30  feet  up- 
stream of  Baronage  Drive  .... 

Approximately  60  feet  up- 
stream    of     College     View 

Drive  

Maps  are  avaiiat>le  for  inspsc- 

tion  at  City  Hall,  City  of  Blair, 

218  South   16th  Street,  Blair, 

Netxaska. 


NEVADA 


Clark  County  (unincorporated 
areas)  (FEMA  Docket  No.  7118) 

Middle    Branch    Blue    Diamond 

Wash 

At  ttie  intersection  of  Pollock 
Drive  and  East  Wirxlmill 
Lane  

Just  upstream  of  Bermuda 
Road 

At  Giles  Street  

1 00  feet  upstream  of  Interstate 
15  

At  ttie  intersection  of  Industrial 

Road    arxJ    Blue    Diamorxj 

■Road  

At  South  Valley  View  Boule- 
vard   

At  South  Decatur  Boulevard  .... 

At  South  Lindell  Road  

Just  downstream  of  the  Union 

Pacific  Railroad  

North     Branch     Blue     Diarrxjnd 

Wash- 
Ait  the  intersection  of 
GokJikx^ks  Avenue  and 
South  Marylarxl  Parkway  

Just  downstream  of  Amigo 
Street 

At  RancfK)  Destine  Road 

Approximately  100  feet  up- 
stream of  Interstate  15 

At  the  Intersection  of  West 
Mesa  Verde  Lane  and  South 
Valley  View  Boulevard  

Approximately  350  feet  south 
of  the  intersection  of  West 
Mot>erly  Avenue  and  South 
Decatur  Boulevard  

Just  downstream  of  ttie  Unkm 

Pacific  Railroad  

Blue  DiamorKi  Fan: 

At  the  intersection  of  West 
Russell  Road  and  Cameron 
Street 

At  the  intersection  of  South 
Raintxjw  Boulevard  and 
West  Robindale  Road 

At  the  intersection  of  South 
Buffalo  Drive  and  West 
Windmill  Lane  

Approximately  1,000  feet  north 
of  the  intersection  of  South 
Cimarron  Road  and  West 
Camero  Avenue  


fDepthin 
feet  above 

ground. 

'Elevatk)n 

in  feet 

(NGVD) 


•1,038 
•1,057 

•1.062 


«1 

•2.178 
•2,231 

•2,266 


#1 

«1 
«1 
«2 

«3 


«1 

•2,135 
•2,205 

•2,271 


#1 

#2 

#3 

«1 
#1 
#2 

$4 


Source  of  fkxxjing  and  kx^ation 


Approximately  1 ,000  feet  north 
of  ttie  intersection  of 
Gagnier  Boulevard  and  West 

Wigwam  Avenue  

Central  Branch  Tropicana  Wash: 

At  confluence  with  Flamingo 
Wash  

Just  upstream  of  East  Harmon 
Avenue  

At  Industnal  Road 

Just  upstream  of  West  Haci- 
enda Avenue 

At  West  Oquendo  Road  

Approximately  500  feet  dowrv 
stream    of    South    Rainbow 

Boulevard  

North  Branch  Tropicana  Wash: 

At  confluence  with  Central 
Branch  Tropicana  Wash  

At  South  Jones  Boulevard 

At  South  Toney  Pines  Drive  ... 

Approximately  430  feet  dowrv 
stream    of    South    Rainbow 

Boulevard  

South  Branch  Tropicana  Wash: 

At  confluence  with  Central 
Branch  of  Tropicana  Wash  .. 

At  West  Oquendo  Road  

50  feet  upstream  of  S6uth 
Jones  Boulevard  

Approximately    500    feet    up- 
stream of  West  Sunset  Road 
Duck  Creek: 

Approximately  200  feet  up- 
stream of  East  Petible  Road 

At  South  Las  Vegas  Boulevard 

Approximately  800  feet  up- 
stream of  Interstate  15 

Duck  Creek  Tributary: 

At  confluence  with  Duck  Creek 

At  South  Las  Vegas  Boulevard 

Approximately  300  feet  down- 
stream of  Interstate  15 

Duck  Creek  Soutti  Channel: 

At  convergence  with  Duck 
Creek 

At     divergence     from     Duck 

Creek 

Unnamed  Fan: 

At  the  intersection  of  West  El- 
dorado Lane  and  South  Fort 
Apache  Road  

Approximately  1 ,000  feet  south 
of  the  Intersection  of  South 
Fort  Apache  Road  and  West 

Ekkxado  Lane 

Hemenway  Wash: 

Approximately  1 ,000  feet 
downstream  of  Pacific  Way  . 

Approximately  700  feet  down- 
stream of  Pacific  Way  

{Maps  are  available  for  inspec- 
tton  at  the  Office  of  the  Direc- 
tor of  Public  Works,  Clark 
County,  Bndger  Building,  225 
East  Bridger  Avenue,  Las 
Vegas,  Nevada. 


*Depth  in 

feet  above 

ground. 

'Elevatkm 

in  feet 

(NGVD) 


«5 


•2.001 

•2,068 
•2,155 

•2,241 
•2,356 


•2,438 


•2.234 
•2.312 
•2.346 


•2.381 

•2,274 
•2.310 

•2.371 

•2,405 


•2.165 
•2.252 

•2,287 

•2,242 
•2,255 

•2,282 


•2,189 
•2,231 

«1 

»2 

•1,965 
•1,979 


Source  of  flooding  and  kxation 


North  Las  Vegas  (city),  Clark 
County  (FEMA  Docket  No. 
7118) 

Las  Vegas  Wash: 

At  East  Lake  Mead  Boulevard 

At  North  Las  Vegas  Boulevard 

Approximately  500  feet  east  of 
tfie  lntersectk)n  of  East 
Evans  Avenue  and  North 
Las  Vegas  Boulevard _... 

At  East  Cheyenne  Avenue  

At  East  Gowan  Road 

Just  upstream  of  the  Unk>n 
Pacific  Railroad  

Just   upstream  of  East   Lone 

Mountain  Road 

Unnamed  Channel: 

At  confluence  with  Las  Vegas 
Wash  

At  East  Gowan  Road 

Just  upstream  of  Berg  Street  .. 

Between  Union  Pacifk:  Rail- 
road and  Interstate  15  

Unk)n  Pacific  Railroad  Overflow: 

Approximately  125  feet  up)- 
stream  of  confluence  with 
Unnamed  Tritxjtary  to  Las 
Vegas  Wash 

At  confluence  with  unnamed 
channel 

At  divergence  from  Las  Vegas 
Wash  

Maps  are  available  for  inspec- 
tion at  the  Public  Works  De- 
partment, 2200  Civic  Center 
Drive,  North  Las  Vegas,  Ne- 
vada. 


OKLAHOMA 


Goldsby  (town),  McOain 
County  (FEMA  Docket  No. 
7122) 

Carwdian  River: 
Approximately      23,200      feet 
downstream  of  Interstate  35 
at  the  Town  of  Goklsby  Cor- 
porate Limits  

At    the    intersection    of    State 

Highways  9  and  74  

Approximately  2.000  feet  up- 
stream of  the  intersection  of 
State  Highways  9  and  74,  at 
ttie  Town  of  Goldstiy  Cor- 
porate Limits  

Maps  are  available  for  inspec- 
tion at  Town  Hall.  Town  of 
Goldsby,  Route  1,  near  the 
intersection  of  Center  Street 
and  Main  Street,  GokJsby, 
Oklafioma. 


*Depth  in 
feet  above 

ground. 

•Elevatkm 

in  feet 

(NGVD) 


•1.821 
•1,848 


#2 
•1,864 
•1,875 

•1,913 

•1,940 


•1,872 
•1,879 
•1,890 

•1,900 


•1,901 
•1,907 
•1,915 


•1,085 
•1,105 

•1,107 


Source  of  flooding  and  kx:ation 


OREGON 


Fairview  (city),  Multnomah 
County  (FEMA  Docket  No. 
7114) 

Fairview  Creek: 
Just     upstream    of     Fairview 

Lake  

Just  upstream  of  Sandy  Boule- 
vard   

Just  upstream  of  Bridge  Street 

Maps  are  available  for  inspec- 
tion at  City  Hall,  City  of  Fair- 
view,  Planning  Department 
300  Hanison  Street,  Fairview, 
Oregon. 


TEXAS 


Comal  County  (unincorporated 
areas)  (FEMA  Docket  No.  7118) 

Post  Oak  Creek: 
At     confluence     with     Citxito 

Creek 

Approximately  3,900  feet  up- 
stream  of   confluence   vi«th 

Cibolo  Creek  

Citxylo  Tributary: 
At     confluence     with     Cikx>k) 

Creek 

Approximately  2,400  feet  up- 
stream   of    confluence    with 

Cibolo  Creek  

Kelley  Creek: 
At     confluence     with     Citx>k) 

OrGCK  

At  Bartels  Road  

Cibolo-Kelley  Creek  Overflow: 
At    convergence    with    Kelley 

Creek 

At    divergence    from    Cibolo 

Creek 

Indian  Creek: 
Approximately    200    feet    up- 
stream   of   confluence    with 

Citxjio  Creek  

Approximately  2.600  feet  up- 
stream of  confluence  with  In- , 

dian  Creek  Trilxjtary  A 

/ncffan  Creek  Tritxjtary  A: 
Approximately    200    feet    up- 
stream of  confluence  with  In- 
dian Creek  

Approximately  900  feet  up- 
stream of  confluence  with  Irv 

dian  Creek 

Approximately  1.750  feet  up- 
stream of  confluence  with  Irv 

dian  Creek 

Indian  Creek  Tributary  B: 
At     confluence     with     Indian 

Creek 

Approximately  2,900  feet  up- 
stream of  confluence  with  Irv 

dian  Creek 

Approximately  4,000  feet  up- 
stream of  confluence  with  In- 
dian Creek 


»Depthin 

feet  atxjve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•17 

•42 
•125 


•1,260 
•1.266 
•1.250 
•1,254 


•1.115 
•1.140 


•1.134 
•1.155 

•1.074 
•1.092 

•1.083 
•1.085 
•1.088 
•1.083 
•1.092 
•1,094 


Source  of  flooding  and  kx^abon 


Bracken  Tributary: 

At  confluence  with  Citx>k> 
Or©©K  

Approximately  2,000  feet  up- 
stream  of   confluence   with 

Cibok)  Creek  

Garden  Ridge  Tritxjtary: 

At  confluence  with  Bracken 
Trilxjtary 

Approximately  830  feet  up- 
stream  of   confluence   with 

Bracken  Tributary 

Citx)lo  Creek: 

Just  upstream  of  Missouri-Kan- 
sas-Texas Railroad  

Approximately  21,000  feet  up- 
stream of  Missouri-Pacific 
Railroad 

Approximately  35,000  feet  up- 
stream of  Missouri-Pacific 
Railroad 

Approximately  14,800  feet 
downstream  of  P.M.  1864 
(downstream  crossing) 

Just  downstream  of  F.M.  1863 
(upstream  crossing)  

At  confluence  of  Lewis  Creek  . 

Just  upstream  of  Smittison 
Valley  Road 

Just  downstream  of  U.S. 
Route  281   

At  confluence  of  Musetjack 
Creek 

At  Blarx^o  Road  

Approximately  16,900  feet  upv 
stream  of  confluence  with 
Pleasant  Valley  Creek  

Approximately  8,900  feet 
downstream  of  confluence 
with  Citx)k)  Tributary  

Approximately  200  feet  up- 
stream of  Balcones  Creek  ... 

Maps  are  available  for  inspec- 
tion at  Comal  County  Road 
Department,  4931  State  High- 
way 46  West,  New  Braunfels, 
Texas. 


Denlson  (city),  Grayson 
County  (FEMA  Docket  No. 
7118) 

Shawrtee  Creek: 

At  Randell  Lake  

Approximately  950  feet  dowrv 
stream  of  U.S.  Highway  84  .. 

Approximately  1,850  feet  up- 
stream of  U.S.  Highway  84  .. 

Approximately  3,000  feet 
downstream  of  County  Road 
Iron  Ore  Creek: 

Approximately  500  feet  down- 
stream of  Business  U.S. 
Higtiway  75  norttitwund 

Approximately  1 ,500  feet 
downstream  of  Fkiwers 
Drive 

Approximately  2,600  feet  up- 
stream of  Park  Avenue  


fDepthin 
feet  atxive 

ground. 

'Elevatkxi 

in  feet 

(NGVD) 


•771 
•772 
•772 
•772 
•771 
•840 
•880 

•930 

•965 
•994 

•1,017 

•1.061 

•1.104 
•1.130 

•1,200 

•1,230 
•1,274 


•625 
•629 
•644 
•656 

•618 

•620 

•627 


Cauble  Creek  East  Tributary: 
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»Depth  in 

feet  at)ove 

Source  of  fkxxling  and  locabon 

around 
'Elevation 

in  feet 

(I^VD) 

Approximately  5.000  feet  up- 

stream of  Park  Avenue  

•631 

Approximately       2,200       feet 

downstream  of  Spur  503  Ac- 

cess Ramp  

•633 

Approximately       1 .400      feet 

downstream  of  Spur  503  Ac- 

cess Ramp  

•636 

Approximately     100    feet    up- 

stream of  Spur  503  Access 

Ramp 

•640 

Approximately    600    feet    up- 

stream of  Spur  503  Access 

l^mp 

*643 

Approximately  4,600  feet  up- 

stream   of    State    Highway 

131   

*668 

Loy  Creek  tyetow  Loy  Lake: 

Approximately  900  feet  dowrv 

stream    of   Spur   503    Main 

Lane  

•626 

Approximately  400  feet  dowrv 

stream   of    Spur   503    Main 

Lane  

•626 

Approximately  100  feet  dowrv 

stream   of   Spur   503   Main 

Lane  

•626 

Approximately  2,800  feet  up- 

stream of   Spur  503   Main 

Lar>e  

•633 

Approximately  800  feet  dowrv 

stream  of  Polaris  Drive  

•645 

Just    downstream    of    Polaris 

Drive  

•668 

Approximately    700    feet    up- 

stream of  Loy  Lake  Road  .... 

•668 

Loy  Creek  above  Loy  Lake: 

Approximately  300  feet  dowrv 

stream  of  Cathey  Drive  

•698 

Just  upstream  of  State  High- 

way 131  

•701 

Approximately    300    feet    up- 

stream   of    State    Highway 

131  

•703 

Watehoo  Creek: 

Approximately       8.200       feet 

downstream     of      Missouri, 

Kansas  and  Texas  Railroad 

at  the  confluence  with  Iron 

Ore  Creek  

*620 

Approximately       7,450       feet 

downstream     of      Missouri, 

Kansas  and  Texas  Railroad 

•620 

Approximately       7,100       feet 

downstream     of      Missouri, 

Kansas  and  Texas  Railroad 

•621 

At  Missouri,  Kansas  and  Texas 

Railroad 

•645 

Approximately  3,200  feet  up- 

stream of  Misseuri,  Kansas 

and  Texas  Railroad 

•661 

Ellsworth  Branch  Tributary  A: 

Approximately     40     feet     up- 

stream of  Theresa  Drive  

•658 

Just  upstream  of  State  High- 

way 691  

•671 

tDepthin 

feet  atx>ve 

Source  of  flooding  and  kx^abon 

ground. 
•Elevatkxi 

in  feet 

(h4GVD) 

Maps  are  availabia  for  In^Mc- 

tlon   at  ttie   City  of  Denison, 

Planning  and  Zoning  Depart- 

ment,      108      West      Main. 

Denison,  Texas. 

Grayson     County     (unincor^ 

porated       areas)       (FEMA 

Docket  No.  7118) 

Shawrtee  Creek: 

Approximately  950  feet  down- 

stream of  US.  Highway  84  .. 

•629 

Approximately    1,850  feet   up- 

stream of  US.  Highway  84  .. 

•644 

Approximately        3.000       feet 

downstream  of  County  Road 

•656 

At  County  Road 

•676 

Iron  Ore  Creek: 

Approximately     100    feet    up- 

stream of  lnterurt>an  Road  ... 

•608 

Approximately  500  feet  down- 

stream   of     Business    U.S. 

Highway  75  northtxxjnd 

•618 

Approximately       1 ,500       feet 

downstream       of       Ftowers 

Drive 

•620 

Approximately    200    feet    up- 

stream of  Part<  Avenue  

•624 

Approximately  2,600  feet  up- 

stream of  Park  Avenue  

•627 

Approximately   5,000   feet   up- 

stream of  Part<  Avenue  

•631 

Approximately       2,200       feet 

downstream  of  Spur  503  Ac- 

cess Ramp  

•633 

Approximately       1 ,400       feet 

downstream  of  Spur  503  Ac- 

cess Ramp  

•636 

Approximately    100    feet    up- 

stream of  Spur  503  Access 

Ramp 

•640 

Approximately    600    feet    up- 

stream of  Spur  503  Access 

Ramp 

•643 

At  Loy  Lake  Road 

•654 

Approximately   4,600  feet  up- 

stream   of    State    Highway 

131   

•668 

Approximately  50  feet  down- 

stream of  Preston  Road 

•677 

Approximately   5,500  feet  up- 

stream of  Preston  Road 

•695 

Approximately     50     feet     up- 

stream of  Davy  Lane  

•712 

Loy  Creek  t>ek)w  Loy  Lake: 

Approximately  900  feet  dowrv 

stream   of   Spur   503   Main 

Lane  

•626 

Approximately  400  feet  down- 

stream  of   Spur   503    Main 

Lane  

•626 

Approximately  800  feet  dowrv 

stream  of  Polaris  Drive  

•645 

Just    downstream    of    Polaris 

Drive  

•668 

Loy  Creek  above  Loy  Lake: 

Approximately       3,700       feet 

downstream  of  Cathey  Drive 

•678 

fDepthin 

feet  above 

Source  of  fkxxlH>g  and  kx^atkxi 

ground. 
'Elevation 

in  feet 

(NGVD) 

Approximately  300  feet  dowrv 

stream  of  Cattwy  Drive  

'698 

Ellsworth  Branch 

Approximately       9,800       feet 

downstream  of  State   High- 

way 691   at  the  confluence 

with  Iron  Ore  Creek  

•626 

Approximately  300  feet  down- 

stream   of    State    Highway 

691 

•650 

At  County  Road 

•681 

Approximately   7,500  feet  up- 

stream of  County  Road 

•728 

Ellsworth  Branch  Tributary  A: 

Approximately  60   feet  dowrv 

stream  of  Missouri,  Kansas 

and  Texas  Railroad 

•643 

Approximately     40     feet     up- 

stream of  Theresa  Drive  

'658 

Waterioo  Creek: 

Approximately       7,450       feet 

downstream      of      Missouri, 

Kansas  and  Texas  Railroad 

'620 

Approximately       7,100       feet 

downstream     of     Missouri, 

• 

Kansas  and  Texas  Railroad 

'621 

Post  Oak  Creek: 

Approximately       5,800       feet 

downstream  of  Sewer  Plant 

Road 

•625 

At  Sewer  Plant  Road 

•631 

Approximately       3,000       feet 

downstream  of  East  Street  .. 

'640 

Approximately    200    feet    up- 

stream of  East  Street 

'649 

Approximately  700  feet  dowrv 

stream  of  Travis  Street  

•657 

Approximately       4,900       feet 

downstream   of   U.S.    High- 

way 82 

•721 

Approximately  250  feet  down- 

stream of  U.S.  Highway  82  .. 

'741 

Approximately   1,800  feet   up- 

stream of  U.S.  Highway  82  .. 

•752 

Approximately  2,150  feet  up- 

stream of  U.S.  Highway  82  .. 

•752 

Sand  Creek: 

Approximately       2,500       feet 

downstream  of  Washington 

Avenue  

•709 

Approximately    1,950  feet  up- 

stream of  Washington  Ave- 

nue   

•718 

Approximately  6,750  feet  up- 

stream of  Washington  Ave- 

nue   

•728 

Approximately  11,550  feet  up- 

stream of  Washington  Ave- 

nue   

•752 

East  Fork  Post  Oak  Creek: 

Approximately  580  feet  dowrv 

stream  of  Pecan  Street 

•686 

Approximately    130    feet    up- 

stream of  Union  Pacific  Rail- 

road   

'697 

Approximately  2,600  feet  up- 

stream of  Union  Pacific  Rail- 

road   _ 

•712 

sirt;am  oi  rarK  Mvenue  i 


o^/ 
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«Depthin 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Approximately    800    fe^    up- 

stream of  Taytor  Street  

•725 

Approximately    700    feet    up- 

stream of  McLain  Drive 

•746 

Approximately  560  feet  dowrv 

stream  of  U.S.  Highway  82 

East  Main  Lane 

•760 

Approxinvtely   1.250  feet  up- 

stream    of     Pecan     Grove 

Road 

*78G 

Approximately    900    feet    up- 

stream    of     Forest     Creek 

Drive 

*791 

Choctow  Creek  Tributary  A: 

Approximately       2,800       feet 

dovmstream     of     unrtamed 

road  _ 

•636 

Approxinnately  100  feet  down- 

stream of  Southern  Pacific 

Railroad 

•653 

Maps  are  avallat>lr  for  Inspec- 

tion at  Grayson  County's  Of- 

fice, 100  West  Houston,  Sher- 

man, Texas. 

Guadalupe   County   (unincor- 

porated      areas)       (FEMA 

Docket  No.  7122) 

Santa  Clara  Creek: 

At     confluence     with     Cibok) 

Creek _ 

•556 

Approximately  6,500  feet  up- 

stream  of   confluence   with 

Otook)  Creek  

•559 

Town  Creek: 

Just  downstream  of  Schaefer 

Road 

•680 

Approximately  4,600  teet  up- 

stream of  FM  1103  

•732 

Approximately  2,050  feet  ufv 

stream  of  County  Road  376 

•764 

Just    downstream    of    County 

Road  377  

•790 

Interstate  Highv^y  10  Diversion: 

At    convergence    with    Citx>lo 

Creek 

•594 

Just    downstream    of    Bolton 

Road 

•615 

Cibok)  Creek: 

Approximately  3,600  feet  up- 

stream of  confluence  of  Dry 

Hollow  Creek 

•483 

Just  downstream  of  confluence 

of  Martinez  Creek  

•524 

Approximately       6.900       feet 

downstream  of  Weir  Road  ... 

•636 

Approximately  9,100  feet  up- 

stream    of     Lower     Seguin 

Road  (County  Road  318) 

•666 

Just  upstream  of  Setma  Road  . 

•736 

Elm  Creek  South: 

Just     upstream     of     County 

Boundary 

•465 

Approximately  2,000  feet  up- 

stream    of     County     Road 

41 2D 

•465 

Source  of  flooding  arxj  kx^tion 


Maps  are  available  for  inspec- 
tion at  Guadalupe  County 
Sanitatk>n  Office,  415  East 
Center  Street,  Seguin,  Texas. 


Kendall  County  (unincor- 
porated areas)  (FEMA 
Doct(et  No.  7118) 

Ciboto  Creek  (Lower  Reach): 

Approximately  300  feet  up- 
stream of  confluence  of 
Bakx>nes  Creek 

Approximately  9,300  feet  up- 
stream    of     confluertce     of 

Bateones  Creek  ..„ 

Balcones  Creek: 

Approximately  1,050  feet  up- 
stream of  confluence  with 
Citx)k)  Creek  ^Lower  Reach) 

Approximately  3,200  feet  up- 
stream of  confluence  with 
CitxJk)  Creek  (Lower  Reach) 

Maps  are  availabte  for  inspec- 
tion at  Kendall  County  Tax  Of- 
fice, 211  East  San  Antonio 
Street,  Boeme,  Texas. 


*Depth  in 

feet  atwve 

around. 

'Elevation 

in  feet 

(NGVD) 


La  Vemia  (city),  Wilson  County 
(FEMA  Docket  No.  7122) 

Dry  Holkiw  Creek: 
Just   upstream   of   confluence 
with  Citx)lo  Creek _ 

Approximately    950    feet    up- 
stream  of   confiuerx^e   with 

Ciboto  Creek  

Cibok)  Creek: 
Approximately      4,900      feet 

downstream  of  FM  775 

Just  upstream  of  FM  775  

At  confluerx»   of   Dry   Hollow 

Creek 

M3ps  are  available  for  inspec- 
tion at  City  of  La  Vemia  City 
Hall,  102  East  Chihuahua,  La 
Vemia.  Texas. 


Schertz  (city),  Bexar.  Comal, 
and  Guadalupe  Counties 
(FEMA  Docket  No.  7118) 

Cibok)  Creek: 

At  Lower  Seguin  Road  

Approximately  200  feet  up- 
stream of  confluence  with 
Dietz  Creek  

Approximately  200  feet  down- 
stream of  FM  78  _... 

Approximately  7,400  feet  up- 
stream of  Main  Street  

Salitrilk)  Creek: 

At  Martinez  Creek  Dam  No.  6- 
A 

Maps  are  available  for  Inspec- 
tion at  the  City  of  Schertz,  City 
Hall,  1400  Schertz  Parkway. 
Schertz.  Texas. 


•1^74 
•1,300 

•1.275 
•1.278 


•479 


•479 


•473 
•478 

•479 


•650 

•687 
•712 
•723 

•629 


Source  oi  ftooding  and  kx»tion 


Sherman  (city),  Grayson 
County  (FEMA  Docket  No. 
7118) 

Ellsworth  Branch  TriMtary  A: 

Just  upstream  of  State  High- 
way 691  _ 

Approximately  1,750  feet  up- 
stream of  State  Highway 
691  _ 

Approximately  2.500  feet  up- 
stream of  State  Highway 
691  

Approximately  1.200  feet  up- 
stream of  Business  Highway 
75  

Approximately  60  feet  up- 
stream of  Fallon  Drive  

Post  Oak  Creek: 

Approximately  700  feet  dowtv 
stream  of  Travis  Street  

Approximately  6,700  feet  up- 
stream of  Highway  75  West 
Access  Road _ 

At  HiHcrest  Street _ 

At  McGee  Street 

At  Lambreth  Street  „ 

Approximately  4.900  feet 
downstream  of  U.S.  High- 
way 82 

Appcoximatety   1,800  feet  up- 
stream of  U.S.  Highway  82  .. 
Sand  Creek: 

Approximately  2,800  feet 
downstream  of  Center  Street 

Approximately  2,000  feet  up- 
stream of  Center  Street 

Approximately  100  feet  up- 
stream of  Higfiway  56  

Approximately  2.400  feet 
downstream  of  Union  Pacific 
Railroad „ „. 

Approximately  800  feet  up- 
stream of  Unton  Pacific  Rail- 
road   

Choctaw  Creek  Trit)utary  A: 

Approximately  100  feet  down- 
stream of  Southern  Pacific 
Railroad 

Approximately  2,100  feet  up- 
stream of  Southern  Pacific 
Railroad „ 

Approximately  200  feet  up- 
stream of  Famfi  Road  1417  . 

Maps  are  availat>le  for  inspec- 
tion at  the  City  of  Sherman, 
City  Engineer's  Office,  400 
North  Rusk,  Sherman,  Texas. 


«Depthin 

feet  above 

ground. 

'tlevatton 

in  feet 

(NGVD) 


Wilson  County  (unincor- 
porated areas)  (FEIMA 
Docket  No.  7122) 

Dry  Hollow  Creek: 

Just  upstream  of  confluerx:e 
with  Citjolo  Creek 

Approximately  950  feet  up- 
stream of  confluence  with 
Ciboto  Creek  


*671 

•671 

•674 

'685 
•746 

•657 

•674 


•694 
'712 


•721 
•752 

•674 
^682 
•691 

•701 

•709 

•653 

•671 
V14 


•479 
•479 
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Source  of  flooding  and  location 

«Depth  in 

feet  above 

groond. 

•Elevation 

in  feet 

(NGVD) 

Cibok)  Creek: 
Approxiniatefy      14,500      feet 

downstream  of  FM  775 

Elm  Creek  at  confluence  with 

Cibolo  Creek       

•459 
•464 

Elm  Creek  at  10.700  feet  up- 
stream  of   confluence   wfth 
Ciboto  Creek        

•465 

Approximately  3,600  feet   up- 
stream of  confluence  of  Dry 
Hollow  Creek 

•483 

Just  downstream  of  confluence 
of  Martinez  Creek  

•524 

Maps  are  available  for  Inspac- 
tlon  at  Wilson  County  Court- 
house,    1420     Third     Street. 
Fkiresville,  Texas. 

WASHINGTON 

Okanogan    (city),    Okanogan 
County  (FEMA   Docket  No. 
7118) 

Okanogan  River 
Approximately    1.3    miles    up- 
stream of  Oak  Street  

•834 

Approximately    2.5    miles    up- 
stream of  Oak  Street    

•835 

Maps  are  available  for  Inspec- 
tion at  ttie  City  of  Okanogan, 
Office  of  Planning.  237  4th  Av- 
enue North,  Okanogan,  Wash- 
ington. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  28,  1995. 
Richard  T.  Moore. 
Associate  Director  for  Mitigation. 
[PR  Doc.  95-8183  Filed  ^3-95;  8:45  ami 
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Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA).  Energy. 
ACTION:  Final  nile. 

SUMMARY:  Base  (100-year)  nood 
elevations  and  modined  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington.  DC  20472,  (202)  646-2756. 
SUPP1.EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modifled  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 


exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 
Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 
Executive  Order  12812,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 
Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 
PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

$67.11     [An>end6d] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  kxation 

»Depth  in 
feet  atxive 

ground. 

•Elevation 

in  feet 

(NGVD) 

CONNECTICUT 

Orange    (town),    New    Haven 
County  (FEMA   Docket  No. 
7116) 

Race  Brook: 

Approximately  0  14  mile  up- 
stream of  Orange  Center 
Road 

At  upstream  corporate  limits 
(approximately  0.6  mile  up- 
stream of  State  Route  114).. 

Maps  available  for  Inspection 

at   tt>e    Department   of   PuWk: 
Works.  Town  Hall,  617  Orange 
Center    Road,    Oreinge,    Corv 
necticut. 

•108 

•172 
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Source  of  flooding  and  location 


OHIO 


Bexley  (city),  Franklin  County, 
(FEMA  Docket  No.  7097) 

Alum  Creek: 

Approximately  1,000  feet  up- 
stream of  downstream  cor- 
porate limits 

Approximately  1 .250  feet 
downstream  of  CONRAIL  .... 

Maps  available  for  inspection 

at   the   City   Hall,    2242    East 
Main  Street^  Bexley,  Ohio. 


Brice  (village),  Franklin  County 
(FEMA  Docket  No.  7097) 

Powell  Ditch: 
Approximately  600  feet  down- 
stream of  Refugee  Road  

Approximately    800    feet    up- 
stream of  Refugee  Road  

Maps  available  for  inspection 
at  the  Village  Municipal  Build- 
ing, 5990  Columbus  Street, 
Brice,  Ohio. 


Canal  Winchester  (village), 
Franklin  County  (FEMA 
Docket  No.  7097) 

Georges  Creek: 
Approximately  650  feet  down- 
stream of  U.S.  Route  33  

At  downstream  side  of  County 
Route  376  (Winchester  Pike) 
Maps  available  for  Inspection 
at  the  Village  Hall,  10  North 
High  Street,  Canal  Winchester, 
Ohio. 


Columbus      (city),      Franklin 
County  (FEMA  Docket  No. 
7124) 

Bart)ee  Ditch: 
At  Chippewa  Street 

*801 

Approximately  100  feet  down- 
stream of  Tralxie  Road 

Barnes  Ditch: 
At  confluence  with  Scioto  River 
At  Wilson  Road 

•826 

•737 
*836 

Blau  Ditch: 
Approximately    0.42    mile    up>- 
stream   of   confluence   with 
Dry  Run  

*818 

Approximately   1,160  feet  up- 
stream of  Madam  Drive 

Snyder  Run: 

At    confluence    with    Bames 
Ditch  

At  Wilson  Road 

•838 

•808 
•843 

Dry  Run: 
At  confluence  with  Scioto  River 
Approximately    160    feet    up- 
stream of  Ruth  Court  

•731 
•790 

South  Fork  Dry  Run: 
At  downstream  corporate  limits 

•786 

•Depth  in 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•749 
•756 


•776 
•781 


•753 
•758 


Source  of  flooding  and  location 


Approximately  1,520  feet  up- 
stream of  CONRAIL 

Turkey  Run: 

Upstream  side  of  State  Route 
315  culvert  

Approximately  1,850  feet  up- 
stream of  Tillbury  Avenue  at 
the  City  of  Columtws  cor- 
porate limits 

Little  Walnut  Creek: 

Downstream  corporate  limits  ... 

Upstreim  cxjrporate  limits  

Big  Hun: 

At  upstream  corporate  limits 
(west  of  County  Route  119). 
Utzinger  Ditch: 

Approximately  200  feet  down- 
stream of  Rose  Hill  Road  .... 

At  upstream  corporate  limits  ... 
Tudor  Ditch: 

Approximately  500  feet  up- 
stream of  confluence  with 
Scioto  River 

Approximately  857  feet  up- 
stream  of   confluence   with 

Scioto  River .... 

Maps  available  for  inspecTlon 

at    the     Fairwood    Complex, 

1250  Fairwood  Avenue,  Co- 
lumbus, Ohio. 


Dublin  (city),  Franklin  County 
(FEMA  Docket  No.  7097) 

South  Fork  Indian  Run: 

Approximately  1,400  feet  up- 
stream of  Avery  Road 

At  upstream  Dutilin  corporate 

limits 

Cosgray  Ditch: 

Approximately  425  feet  up- 
stream of  confluence  with 
Scioto  River 

Approximately  2,200  feet  up- 
stream of  Wilcox  Road  

Cramer  Ditch: 

At  upstream  side  of  Dublin 
Road 

Approximately  2,500  feet  up- 
stream of  Wikxjx  Road  

Tri-County  Ditch: 

At  confluence  with  South  Fork 
IrxJian  Run 

At  county  twundary  

Maps  available  for  Inspection 

at  the  Planning  and  Zoning 
Building,  5800  Shier-Rings 
Road,  Dublin,  Ohio. 


Franklin  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7105) 

Blacklick  Creek: 

At  upstream  side  of  Central 
College  Road  (County  Route 
18)  

Approxinnately  0.69  mite  up- 
stream of  Walnut  Street 
(County  Route  19)  


#Depth  in 

feet  atx>ve 

ground. 

'Elevatron 

in  feet 

(NGVD) 


•803 

•739 

•781 

•730 
•731 

♦735 


•882 
•892 


•768 
•780 


•914 
•940 

•775 
•921 

•824 
•920 


•914 
•917 


•1,084 
•1.119 


Source  of  flooding  and  kxation 


Bishop  Run: 
Approximately   1,000  feet  up- 
stream  of   confluence   with 

Little  Walnut  Creek  

At    Canal    Winchester    South 

Road 

Little  Walnut  Creek: 
At  downstream  county  tx)und- 

ary  

Approximately   0.70   mile   up- 
stream of  Hayes  Road 

Lisle    Ditch    (formerty    Big    Run 
TritMJtary): 

At  confluerx»  with  Big  Run  

Approximately  100  feet  dowrv 

stream  of  Oregon  Road  

Big  Run: 
Approximately    0.90    mile    up- 
stream  of   confluence   with 

Little  Walnut  Creek  

At  downstream  county  txxicxl- 

ary  

Georges  Creek: 
At  upstream  side  of  C&O  Rail- 
road bridge 

Approximately    1,500   feet   up- 
stream of  U.S.  Route  33 

Spririg  Run: 
Approximately    350    feet    up- 
stream of  County  Route  82  . 
Approximately    0.4    mile    up- 
stream of  County  Route  82  . 
Unnamed  Pounding  Area: 
In  the  vicinity  of  the  intersec- 
tion   of   Corbett    Road    and 

Front  Street 

Clover  Groff  Ditch: 
Approximately       1 ,060       feet 
downstream     of     Interstate 

Route  70  

Approximately  0.66  mile  down- 
stream of  Elliot  Road  

Dry  Run: 
Approximately  160  feet  dowrv 
stream   of   the   dowristream 

CONRAIL  

Approximately    550    feet    up- 
stream of  Hague  Avenue  

Blau  Ditch: 

At  confluerKe  with  Dry  Run 

Approximately    550    feet    up- 
stream of  Maclam  Drive 

Bart>ee  Ditch: 
At    confluence    with    Bames 

Ditch  

At  Tratxje  Road 

Barnes  Ditch: 
At  downstream  corporate  limits 
Approximately    1,500  feet  up- 
stream of  confluence  of  Sny- 
der Run  

Faust  County  Ditch: 

At  Hayden  Run  Road  

Approximately    1.4    miles    up- 
stream of  Hayden  Run  Road 
Hayden  Run: 
At  upstream  side  of  CONRAIL 

At  Hayden  Run  Road  

Snyder  Run: 


#Depth  in 

feet  atwve 

ground. 

'Elevation 

in  feet 

(NGVD) 


•751 
'780 

'722 
•731 

•741 
'756 

•735 
•809 

•747 
•755 

•850 
•854 

•733 

•929 
•941 

•764 
•796 
♦796 
•834 


•786 
•826 

•779 


•824 
•935 

•941 

•907 
•935 
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•Depth  in 

feet  above 

Source  of  Hooding  and  location 

grourxJ. 
'blevatxxi 

infest 

(NGVD) 

Approximatety    800    feet    up- 

stream of  Cross  Creek  Dnve 

•823 

Approximatety   1,700  feet  up- 

stream of  Cross  Creek  Drive 

•830 

MoicotTi}  Ditch: 

At  confluence  witfi  Tudor  Drtcti 

•820 

Approximaiety       1,700       feet 

downstream     of     IntersUte 

Route  270  

•857 

Tudor  Diteh: 

Approximately    875    feet    up- 

stream  of   confluence   witti 

Scioto  River „. 

•780 

Approximately  500  feet  dowrv 

stream   of   Ftstunger   Boule- 

vard   

•861 

Cramer  OrlC/»; 

Approximately    150    feet    up- 

stream   of    confluence    witti 

Scioto  River 

•773 

At  downstream  side  of  Dublin 

Road 

•773 

S/u/fow  FkxxMng  Ana: 

South   of   County   Route    118 

and  nortti  of  CAO  Railroad  .. 

f1 

Between    Big    Run   and    Lisle 

Ditch  (north  of  Berger  Road 

and  south  of  Hayes  Road)     . 

•1 

Maps  avallat>ie  for  Inspection 

at  the  Franklin  County  Zoning 

Department.   373   South   High 

Street,   15th  Floor,  Columbus, 

Ohio. 

Qahanna       (city),       FranWIn 

County  (FEIMA  Docket  No. 

7097) 

Utzinger  Ditch: 

(downstream  of  CONRAIL)  .. 

•893 

Maps  available  for  Inspection 

at  the  City  Hall.  200  S.  Hamii- 

ton  Road.  Gahanna.  Ohk). 

Qlenford       (village),        Perry 

County  (FEMA   Docket  r4o. 

7112) 

Jonathan  Creek: 

At  downstream  corporate  lim- 

its,  approximately   550  feet 

downstream  of  Main  Street  .. 

•844 

At   upstream  corporate  limits. 

approximately  1 .200  feet  up- 

stream of  Main  Street  

•848 

Maps  available  for  Inspection 

at   ttie    Village    Clerk's    Resi- 

dence,      123      Mill       Street. 

Glenford,  Oh«o. 

Qroveport    (village),    Franklin 

County  (FEMA  Docket  No. 

7097) 

Little  Walnut  Creek: 

Approximately    0.47    mile    up- 

stream of  Hayes  Road 

•730 

Approximately  250  feet  east  of 

Crescent  Drive  and  Delar>e 

Road  intersectkxi 

•734 

tOeplhin 

wot  8D0V0 

Source  of  fkMding  and  kxation 

ground- 
'ElevatkKi 

in  feet 

(NGVD) 

Map*  available  for  Inspactlon 

at  the  MunicipaJ  BuiMing,  605 

Cherry      Street.      Groveport. 

Ohk). 

HarrfstMirg   (village),   FranMIn 

County  (FEMA   Docket  No. 

7097) 

Btg  Dartjy  Creek: 

At  downstream  corporate  krmts 

•788 

At  upstream  corporate  limits    .. 

•789 

at  the  Viliage  Hall,  1092  High 

Stieet.  Hamsburg,  Ohk). 

Hilllard  (city),  Franklin  County 

(FEMA  Docket  No.  7097) 

Hayden  Run: 

At    upstream    skJe    of    Avery 

Road 

•909 

Approximately    900    feet    up- 

stream of  Avery  Road ~. 

•910 

Motcomb  Diteh:  ^ 

Approximately    225    feet    up- 

stream   of    conftuence    with 

Tudor  Ditch  

•821 

Approximately  200  feet  dowrv 

stream  of  Lyman  Drive  

•874 

Tudor  Ditch: 

Approximately  675  feet  dowrv 

stream  of  Fshinger  Boule- 

vard   

•849 

Approximately  140  feet  down- 

stream of  Pan<way  Lane  

•873 

CkJver  Graft  Ditch: 

At  downstream  corporate  limits 

•936 

Approxirrtately  0.66  mle  down- 

stream of  EHtot  Road        .    .. 

•941 

Maps  available  for  Inspection 

at  the  City  Hall,  3800  Munici- 

pal Way.  HiHiard.  Ohm. 

IMalvem       (village),       Carroll 

County  (FEMA  Docket  No. 

7112) 

Big  Sandy  Creek: 

Approximately  600  feet  dowrv- 

stream  of  downstream  cor- 

porate limits 

•994 

Approximately    600    feet    up- 

stream    of     upstream    cor- 

porate limits  .         

•998 

Maps  avallat>ie  for  Inspection 

at  the  Village  Hall,  116  West 

Main  Street.  Malvem,  Otwo. 

Marble  aiff  (village),  Franklin 

County  (FEMA  Docket  No. 

7097) 

SckJto  River 

Approximately       1 ,950       feet 

downstream  of  Fifth  Avenue 

•737 

At  CONRAIL  

•740 

Source  of  ftooding  and  tocabon 


Maps  availat>le  for  inspection 

at  the  Village  Hall,  1600 
Femwood  Avenue,  Columtxjs, 
Ohio  (please  contact  Joan 
Klitch,  Village  Clerk  at  (614) 
48&-6993  to  arrar>ge  for  view- 
ing). 


Rlveriea  (village),  Frwiklln 
County  (FEMA  Docket  No. 
7097) 

Otentangy  River 
At  downstream  corporate  limits 
At  upstream  corporate  limits  ... 

Maps  available  for  Inspection 
at  the  Clerk/Treasurer,  124 
West  Rrverglen,  Worthngton. 
Ohk). 


UrtMncrest  (village).  FraiYidin 
County  (FEMA  Docket  No. 
7097) 

Baumgardner  Ditch: 
Approximatety   100  feet  dowrv 
stream    of    CSX    Transpor- 
tation   „. 

At  upstream  corporate  limits  ... 
Maps  availabte  for  Inspection 
at  the  City  Hall,  3492  First  Av- 
enue, Urt)arxa-est,  Ohk). 


Upper  Arlington  (city).  Frank- 
lin County  (FEMA  Docket 
No.  7097) 

Turkey  Run: 

At  downstream  corporate  Nmits 
of  Upper  Arlington  

Approximately  1,600  feet  up- 
stream of  downstream  cor- 
porate limits  for  Upper  Ar- 
lington   

Maps  available  for  Inspection 

at  the  City  Hall,  3600  Tremont 
Road.  Upper  Arlington,  Ohio. 


Valleyvlew  (village),  Franklin 
County  (FEMA  Docket  No. 
7097) 

Dry  Run: 

At  downstream  Village  of 
Valleyview  corpKxate  limits   .. 

At  upstream  Village  of 
Valleyview  corporate  limrts  .. 
South  Fork  Dry  Run: 

Approximately  600  feet  up- 
stream of  confiuerx:e  with 
Dry  Run  

At       upstream       Village       of 

Valleyview  corporate  limits  .. 

Maps  avallat>ie  for  Inspection 

at    the    Village    Hall,    432    N. 

Richardson     Avenue,     Colunv 

bus,  Ohio. 


*Depth  in 
feet  above 

ground. 

'Elevation 

in  feet 

(NOVO) 


•746 
•749 


•824 
*848 


•781 


•794 


•767 
•779 

•772 
•786 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  28. 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Doc.  95-8186  Filed  4-3-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-144;  RM-8554] 

Radio  Broadcasting  Services; 
Dickeyvllle,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
266A  to  Dickeyville.  Wisconsin,  as  that 
community's  first  local  transmission 
service  in  response  to  a  petition  filed  by 
James  F.  Munson.  See  59  FR  65749. 
December  21.  1994.  The  coordinates  for 
Channel  266 A  at  Dickeyville  are  42-37- 
38  and  90-35-31.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  May  12.  1995.  The 
window  period  for  filing  applications 
for  Channel  266A  at  Dickeyville.  will 
open  on  May  12.  1995.  and  close  on 
June  12.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-144. 
adopted  March  21.  1995.  and  released 
March  28.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  international 
Transcription  Services,  Inc..  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sec.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Dickeyville, 
Channel  266 A. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  95-7949  Filed  4-3-95;  8:45  ami 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  89-459;  RM-7009,  RM- 
7260,  RM-7261,  RM-7263,  RM-7264] 

Radio  Broadcasting  Services; 
LaGrange  and  Rollingwood,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  denies  an 
Application  for  Review  filed  by  Fayette 
Broadcasting  Corporation,  licensee  of 
StaUon  KBUK,  Channel  285A. 
LaCrange.  Texas,  directed  to  a  staff 
action  denying  its  request  to  substitute 
Channel  285C2  for  Channel  285A  and 
reallot  Channel  285C2  to  Rollingwood. 
Texas.  See  58  FR  12903.  pubHshed 
March  8. 1993.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  April  4.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hajme,  Mass  Media  Bureau. 
(202) 776-1654. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-459,  adopted  March  8. 
1995,  and  released  March  28.  1995.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  service, 
(202)  857-3800.  2100  M  Street,  NW, 
Washington.  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  95-8162  Filed  4-3-95;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Board  of  Contract  Appeals 

48  CFR  Part  6101 

RIN  Number  3090-AF62 

Rules  of  Procedure  of  the  General 
Services  Administration  Board  of 
Contract  Appeals 

AGENCY:  Board  of  Contract  Appeals, 
General  Services  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  contains 
revisions  to  the  rules  of  procedure  of  the 
GSA  Board  of  Contract  Appeals  (Board), 
which  will  govern  all  proceedings 
before  the  Board.  The  revisions 
implement  certain  provisions  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103-355)  (FASA  or  Act) 
which  have  amended  the  Brooks 
Automatic  Data  Processing  Act,  under 
which  the  Board  hears  and  decides 
protests  of  procurements  involving 
automatic  data  processing  (ADP) 
equipment,  and  the  Contract  Disputes 
Act  of  1978.  under  which  the  Board 
hears  and  decides  contract  disputes. 
The  revisions  conform  the  Board's  rules 
of  procedure  to  the  amendments  made 
to  its  jurisdictional  statutes. 
EFFECTIVE  DATE:  May  5.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbur  T.  Miller.  Chief  Counsel,  GSA 
Board  of  Contract  Appeals.  (202)  501- 
0891. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certifies  that  these  revisions  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501  et  seq. 

C.  Effective  Dates 

Pursuant  to  Sections  10001  and  10002 
of  the  FASA,  these  rules  (as  well  as 
Sections  1432-1434.  1436-1438,  and 
2351  (c)-(d)  of  the  Act)  are  applicable  to 
all  proceedings  filed  on  or  after  May  5. 
1995.  Section  1435  of  the  Act  shall  be 
applicable  to  cost  applications  where 


Road  intersection 
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the  underlying  protest  is  Rled  on  or  after 
May  5.  1995. 

D.  Background 

On  December  2.  1994.  the  Board 
published  a  proposed  rule  with  request 
for  comments  [59  PR  61861)  containing 
revisions  to  the  Board's  rules  of 
procedure.  The  background  information 
accompanying  the  proposed  rule 
explained  that  the  revisions  were 
necessitated  by  the  amendment  of  the 
Board's  jurisdictional  statutes,  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
601-613)  and  the  Brooks  Automatic 
Data  Processing  Act  (40  U.S.C.  759(f)), 
by  the  FAS  A.  Interested  persons  were 
invited  to  submit  comments  by  January 
31,  1995.  and  the  Board  received 
comments  from  components  of  two 
federal  agencies,  two  bar  association 
groups,  and  one  industry  association. 
After  consideration  of  these  comments, 
the  Board's  members  adopted  the 
proposed  rules,  as  revised,  by  majority 
vote. 

The  most  significant  changes  made  by 
the  revisions  to  the  Ek)ard's  rules  are 
highlighted  in  the  next  section  of  the 
preamble.  Following  that  section,  the 
preamble  summarizes  the  more 
significant  comments  received  by  the 
Board  during  the  comment  period  and 
indicates  how  these  comments  were 
addressed  in  preparing  this  final  rule. 

E.  Highlights  of  Changes 

Subtitle  D  of  Title  I  of  the  FASA 
names  and  amends  the  Brooks 
Automatic  Data  Processing  Act  (40 
U.S.C.  759(f)),  under  which  the  Board 
hears  and  decides  protests.  Subtitle  D  of 
Title  II  of  the  FASA  amends  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
601-613),  which  gives  the  Board 
jurisdiction  to  hear  and  decide  contract 
disputes.The  revisions  to  the  Board's 
rules  contain  changes  necessitated  by 
the  amendment  of  both  the  Brooks  Act 
and  the  Contract  Disputes  Act.  In 
addition.  Section  155  of  the  Energy 
Policy  Act  of  1992  (42  U.S.C.  8287) 
authorized  the  Board  to  review 
decisions  regarding  the  qualification  of 
firms  to  enter  into  energy  savings 
contracts.  The  Foreword  to  the  rules 
now  includes  a  statement  that,  in 
conducting  such  reviews,  the  Board  will 
apply  the  rules  pertinent  to  protests  to 
the  extent  practicable. 

Definitions 

A  definition  of  "prevailing  party" 
(§6101.1(b)(12))  has  been  added  to  the 
rules  to  conform  to  section  1435(b)  of 
the  FASA.  In  a  protest,  a  "prevailing 
party"  is  one  who  has  demonstrated  that 
a  challenged  action  of  a  Federal  agency 
violates  a  statute  or  regulation  or  the 


conditions  of  a  delegation  of 
procurement  authority.  Similarly,  the 
definition  of  "protest"  (S6101.1(b)(13)) 
has  been  changed  to  that  specified  in 
section  1438  of  the  Act.  Finally,  in  order 
to  conform  to  the  language  prescribed  in 
section  1437  of  the  Act,  the  term 
"working  day"  (§  6101.1(b)(16))  is  now 
defined  as  any  day  other  than  a 
Satiurday,  Sunday,  or  "legal"  (rather 
than  "Federal")  holiday. 

Computing  Time 

Section  6101.2(c)  has  been  revised  to 
parallel  the  changes  required  by  section 
1433  of  the  FASA.  This  section  provides 
that  when  a  period  of  time  prescribed  or 
allowed  in  the  rules  is  less  than  1 1  days, 
intervening  Saturdays.  Sundays,  and 
legal  holidays  are  not  counted;  in  other 
words,  only  working  days  are  counted. 
When  the  time  period  is  1 1  days  or 
more,  intervening  Saturdays,  Sundays, 
and  legal  holidays  are  counted,  i.e.,  all 
calendar  days  are  counted.  The  revision 
states  that  the  only  exceptions  are  the  5- 
calendar-day  period  after  a  debriefing 
date  and  the  10-calendar-day  period 
after  contract  award  for  filing  a  protest 
that  requests  a  suspension  hearing. 

Three  other  sections  relating  to  timing 
have  also  been  revised:  (1)  Section 
6101.19(a)(2)  provides  that  a  protest 
which  requests  a  suspension  hearing 
must  be  filed  no  later  than  10  calendar 
days  after  contract  award  or  5  calendar 
days  after  the  debriefing  date;  (2) 
§  6101.19(a)(3)  provides  that  the  hearing 
on  the  merits  of  a  protest  shall 
commence  no  later  than  35  calendar 
days  after  the  protest  is  filed  (rather 
than  25  working  days);  (3)  §  6101.29(b) 
provides  that  a  decision  on  the  merits  of 
a  protest  shall  be  issued  no  later  than  65 
calendar  days  after  the  protest  is  filed 
(rather  than  45  working  days). 

Small  Claims  and  Accelerated 
Procedures 

The  small  claims  dollar  threshold  has 
been  changed  from  $10,000  to  $50,000 
(§  6101.13(a)),  and  the  accelerated 
procedure  dollar  threshold  has  been 
changed  fi^m  $50,000  to  $100,000 
(§  6101.14(a)).  These  changes  implement 
the  amendments  to  sections  9(a)  and  8(0 
of  the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  §§  608(a).  607(f))  by  subsections 
2351  (c)  and  (d)  of  the  FASA. 

Dismissals;  Sanctions 

Section  6101.28(a)(2)  has  been  added 
to  conform  to  the  language  specified  in 
Section  1434  of  the  FASA.  The 
proposed  rule  provides  that  the  Board 
may  dismiss  a  protest  that  it  determines 
is  frivolous;  has  been  brought  or 
pursued  in  bad  faith:  or  does  not  state 
on  its  face  a  valid  basis  for  protest. 


Section  6101.18(b)  has  been  amended  to 
provide  that  the  Board  may  impose 
appropriate  sanctions  if  it  expressly 
finds  that  (1)  a  protest  or  portion  of  a 
protest  is  fi-ivolous  or  has  been  brought 
or  pursued  in  bad  faith;  or  (2)  any 
{>erson  has  willfully  abused  the  Board's 
process  during  the  course  of  a  protest. 

Suspension  Hearing  and  Decision 

Section  6101.19(a)(2)  has  been 
amended  to  change  the  timing  of  a 
protest  suspension  hearing  in  order  to 
conform  to  Section  1433(a)(2)  of  the 
FASA.  A  protest  suspension  hearing  is 
one  in  which  the  Board  determines 
whether  to  suspend  the  Administrator's 
procurement  authority  or  delegation  of 
procurement  authority  until  the  protest 
can  be  decided.  An  interested  party  may 
request  a  suspension  hearing  if  the 
underlying  protest  is  filed  by  the  later 
of  (1)  the  tenth  calendar  day  after  the 
date  of  contract  award  or  (2)  the  fifth 
calendar  day  after  the  debriefing  date  for 
any  debriefing  that  is  requested  and 
required.  The  Board  must  hold  the 
suspension  hearing  within  5  working 
days  after  the  date  the  protest  was  filed, 
or  in  the  case  of  a  request  for  debriefing, 
within  5  working  days  after  the  later  of 
the  date  of  the  filing  of  the  protest  or  the 
date  of  the  debriefing. 

Section  6101.19(d)  (Suspension 
decision)  has  been  amended  to  include 
language  specified  by  Section 
1433(a)(1)(C)  of  the  FASA.  If  a  contract 
award  has  not  been  made,  a  suspension 
shall  not  preclude  the  Federal  agency 
whose  procurement  authority  has  been 
suspended  from  continuing  the 
proctu^ment  process  up  to  but  not 
including  contract  award,  unless  the 
Board  determines  such  action  is  not  in 
the  best  interests  of  the  United  States. 

Settlement  Agreements 

A  new  paragraph  has  been  added  to 
Section  6101.28  (Dismissals)  which 
incorporates  the  language  specified  by 
Section  1436  of  the  FASA.  Section 
6101.28(d)  provides  that  any  settlement 
agreement  that  dismisses  a  protest  and 
involves  a  direct  or  indirect  expenditiu^ 
of  appropriated  funds  shall  be 
submitted  to  the  Board  and  made  part 
of  the  public  record,  subject  to  any 
protective  order  considered  appropriate 
by  the  Board.  If  a  Federal  agency  is  a 
party  to  the  agreement,  the  submission 
of  the  agreement  to  the  Board  must 
include  a  memorandiun  signed  by  the 
contracting  officer  that  describes  in 
detail  the  procurement,  the  grounds  for 
protest,  the  Government's  position 
regeuding  those  grounds,  the  terms  of 
the  settlement,  and  the  agency's 
position  regarding  the  propriety  of  the 


award  or  proposed  award  of  the  contract 
at  issue  in  the  protest. 

Award  of  Costs 

Section  6101. 3S(a)  has  been  amended 
to  conform  to  Section  1435  of  the  FASA 
by  stating  that  an  appropriate  party 
applying  for  an  award  of  costs  must  also 
be  a  prevailing  party.  Also,  two 
additions  are  made  to  the  application 
requirements  in  §  6101.35(c):  (1)  An 
applicant  asserting  that  it  is  a  qualifying 
small  business  must  provide  evidence  of 
that  fact  in  its  cost  application;  and  (2) 
an  applicant  requesting  reimbursement 
of  attorney  fees  that  exceed  the  statutory 
rate  must  explain  why  such  fees  are 
justified.  Finally.  §  6101.35(d)  now 
provides  that  if  the  Government 
contends  that  fees  for  consultants  or 
expert  witnesses  for  which 
reimbursement  is  sought  exceed  the 
highest  rate  of  compensation  for  expert 
witnesses  paid  by  the  agency  (in 
appeals),  or  by  the  Federal  Government 
(in  protests),  dien  it  must  include 
evidence  of  the  relevant  highest  rate  in 
the  answer  filed  in  response  to  the  cost 
application. 

F.  Summary  of  Comments 

The  Board  received  written  comments 
from  five  commentators:  components  of 
two  federal  agencies,  two  bar 
association  groups,  and  one  industry 
association.  The  majority  of  the 
comments  focused  on  five  of  the  rules. 
The  Board  carefully  considered  each 
comment  and  adopted  some  of  the 
suggestions  made.  The  more  significant 
comments  are  discussed  below  in  a 
section-by-section  format. 

Section  6101.2    (Time:  Enlargement; 
Computation) 

One  commentator  noted  that  the 
Board's  proposed  rules  retained  working 
days  as  the  basis  for  calculating  time 
periods  that  are  less  than  11  days,  and 
suggested  that  using  calendar  days  to 
calculate  all  time  periods  would  be  less 
confusing  and  more  consistent  with  the 
FASA,  which  defines  all  time  limits  in 
calendar  days.  The  Board  last  changed 
the  method  of  calculating  short  time 
deadlines  on  January  3,  1994,  when  the 
Board  rules  were  amended.  At  the  same 
time,  to  reduce  confusion,  the  rules 
were  amended  to  specify  working  days 
or  calendar  days  for  each  time  frame 
given.  Since  then,  Utigants  have  become 
familiar  with  the  current  system  of 
computing  short  time  frames,  and  the 
Board  determined  that  the  advantages  of 
leaving  that  system  in  place  outweighed 
any  advantage  to  be  gained  by  making 
the  suggested  change. 


(Sanctions  and  Other 


Section  6101.18 
Proceedings) 

As  required  by  the  FASA,  Section 
6106.18  has  been  amended  to  provide 
that  the  Board  may  impose  appropriate 
sanctions  if  it  finds  that  a  protest  is 
fiivolous  or  has  been  brought  or 
pursued  in  bad  faith,  or  that  a  person 
has  willfully  abused  the  Board's  process 
during  a  protest.  One  commentator 
suggested  that  it  would  be  useful  for  the 
Board  to  provide  advice  in  this 
summary  as  to  the  type  of  conduct  that 
it  is  likely  to  view  as  fiivolous  or  in  bad 
faith.  After  careful  consideration,  the 
Board  determined  that  such  matters  are 
more  appropriately  decided  in  the 
context  of  specific  cases.  The  Board  will 
look  to  the  decisions  of  the  United 
States  Coiul  of  Appeals  for  the  Federal 
Circuit  and  other  case  law  in 
determining  appropriate  sanctions. 

Section  6101.19    (Hearings; 
Scheduling;  Notice;  Unexcused 
Absences;  Suspension  Decision) 

In  order  to  conform  to  Section 
1433(a)(2)  of  the  FASA,  the  Board 
amended  §  6101.19(a)(2)  to  permit  an 
interested  party  to  request  a  suspension 
hearing  if  the  underlying  protest  is  filed 
by  the  later  of  (1)  the  tenth  calendar  day 
after  the  date  of  contract  award;  or  (2) 
the  fifth  calendar  day  after  the 
debriefing  date  for  any  debriefing  that  is 
requested  and  required.  According  to 
two  commentators.  Congress  intended 
to  provide  meaningful  relief  to  a 
protester  filing  a  protest  within  5 
calendar  days  of  a  required  debriefing, 
and  to  obviate  the  protester's  need  to 
file  a  so-called  "defensive"  protest 
before  receiving  all  information  which 
the  FASA  requires  the  agency  to 
provide.  Current  Board  rules 
nevertheless  require  that  protests  be 
filed  within  10  working  days  of  the  date 
on  which  the  protester  knew  or  should 
have  known  of  the  grounds  for  its 
protest  (§6101.5(b)(3)(ii)).  Thus, 
according  to  the  commentators,  for 
protests  based  on  information  known  or 
constructively  known  at  the  time  an 
award  is  announced,  the  10-working- 
day  period  for  filing  a  protest  may 
expire  before  a  required  debriefing  is 
held.  Consequently,  a  protest  filed  after 
a  required  debriefing  will  be  timely  for 
purposes  of  a  suspension  hearing  but 
untimely  as  a  protest.  The 
commentators  suggest  that  the  rules 
should  provide  that  a  protest  (other  than 
one  based  on  information  that  was 
known  or  should  have  been  known 
prior  to  contract  award),  will  be 
considered  timely  if:  (1)  It  is  filed 
within  10  days  after  the  protester  knew 
(or  should  have  known)  of  the  basis  of 


protest;  or  (2)  it  would  trigger  a 
suspension  under  Section  1433(a]  of  the 
FASA. 

The  Board  disagrees  with  this 
interpretation  of  the  FASA's  intent.  By 
providing  for  agency  debriefings,  the 
FASA  seeks  to  remedy  the  situation  in 
which  a  protester  must  file  a  protest 
before  the  basis  is  known,  in  order  to 
timely  request  a  suspension  hearing. 
The  Act  does  not  change  the 
requirement  that  a  protest  be  filed 
within  10  working  days  of  the  date  on 
which  the  basis  for  the  protest  is  known. 
When  information  that  serves  as  the 
basis  for  the  protest  was  learned  at  the 
debriefing,  if  a  protester  files  within  5 
calendar  days  after  a  debriefing,  that  is 
also  within  10  working  days  of  knowing 
the  basis  for  the  protest.  When 
information  that  serves  as  the  basis  for 
the  protest  was  learned  prior  to  the 
debriefing,  however,  making  the  change 
suggested  by  the  commentators  would 
allow  the  protester  to  delay  its  filing  and 
thereby  prolong  the  period  of  time 
before  contract  performance  can 
proceed.  The  Board  decided  that  to 
amend  its  rules  for  this  purpose  would 
be  inconsistent  with  Congress'  intent 
that  protests  not  delay  procurements 
unnecessarily. 

Section  6106.19(d)  (Proceedings)  has 
been  amended  to  conform  to  the  FASA. 
It  now  provides  that  if  contract  award 
has  not  been  made,  a  suspension  shall 
not  preclude  an  agency  from  continuing 
the  procurement  process  up  to  but  not 
including  contract  award  unless  the 
Board  determines  such  action  is  not  in 
the  best  interests  of  the  United  States. 
One  commentator  suggested  that  the 
Board  include  a  "best  interests"  test  in 
the  rule  to  minimize  the  potential  for 
factual  disputes  and  evidentiary 
hearings.  The  Board  believes,  however, 
that  "best  interests"  are  more 
appropriately  determined  on  a  case-by- 
case  basis. 

Section  6101.29    (Decisions) 

One  commentator  suggested  that  this 
rule  include  the  requirement  contained 
in  Section  1433  of  the  FASA  which 
provides  that  a  protest  amendment 
which  adds  a  new  ground  of  protest 
should  be  resolved,  to  the  maximum 
extent  possible,  within  the  time  limits 
established  for  resolving  the  initial 
protest.  The  Board  agrees  with  this 
comment,  and  has  added  language  to 
§  6101.29(b)(2)  that  reflects  the  statute. 

Section  61 06.35     (A  ward  of  Costs) 

Section  1435  of  the  FASA  permits  a 
successful  protester  to  recover 
reasonable  consultant  and  expert 
witness  fees,  but  limits  such  fees  (except 
for  small  businesses)  to  the  "highest  rate 
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of  compensation  for  expert  witnesses 
p)aid  by  the  Federal  Government."  One 
commentator  encouraged  the  Board  to 
provide  guidance  in  the  rules  on  the 
manner  in  which  this  language  will  be 
implemented,  for  example,  by 
publishing  any  uniform  cap  that  it 
intends  to  impose  on  consultant  fees.  In 
addition,  the  commentator  suggested 
that  if  consultant  fee  caps  are  to  be 
determined  on  a  case-by-case  basis,  the 
Board  should  indicate  which  party  will 
have  the  burden  of  establishing  the  fee 
cap  and  the  factors  the  Board  will 
consider  in  determining  the  applicable 
cap.  The  commentator  suggested  that 
since  the  Government  is  in  the  best 
position  to  obtain  the  information,  it 
should  have  the  burden  of  providing 
evidence  of  "the  highest  rate  of 
compensation  for  expert  witnesses" 
paid  by  the  Government.  Finally,  the 
commentator  suggested  that  the  Board's 
rules  include  procedures  under  which  it 
will  allow  recovery  of  attorney  fees  at 
higher  than  the  $150  per  hour  rate 
established  by  the  FASA. 

The  Board  carefully  considered  the 
suggestions  made  by  this  commentator 
and  has  incorporated  several  of  them  in 
the  final  rules.  First,  although  the  Board 
determined  that  it  would  consider 
requests  for  reimbursement  of  attorney 
fees  that  exceed  the  statutory  rate  on  a 
case-by-case  basis,  it  amended  Rule 
6101.35(c)(6)  to  specify  that  the 
applicant  must  show  why  such  an 
increase  is  justified,  e.g.,  an  increase  in 
the  cost  of  living  or  a  special  factor, 
such  as  the  limited  availability  of 
qualified  attorneys  for  the  proceedings 
involved.  Similarly,  the  Board  added 
§  6101.35(c)(5).  which  provides  that  an 
applicant  asserting  that  it  is  a  qualifying 
small  business  (and  thus  exempt  fix>m 
the  fee  limitations)  must  include 
evidence  thereof  in  its  application. 

The  Board  also  determined  that  it 
would  determine  consultant  fee  caps  on 
a  case-by-case  basis.  However. 
§  6101.35(d)(1)  now  provides  that  if  the 
Government  contends  that  any 
consultant  or  expert  witness  fees 
claimed  by  the  applicant  exceed  the 
highest  rate  of  compensation  for  expert 
witnesses  paid  by  the  agency  (in 
appeals),  or  the  Federal  Government  (in 
protests),  it  must  include  in  the  answer 
evidence  of  the  relevant  highest  rate. 

List  of  Subjects  in  48  CFR  Part  6101 

Administrative  practice  and 
procediire.  Government  procxu^ment. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  Part  6101  is  amended 
as  set  forth  below: 


PART  6101— RULES  OF  THE 
GENERAL  SERVICES 
ADMINISTRATION  BOARD  OF 
CONTRACT  APPEALS 

1.  The  authority  citation  for  Part  6101 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  759(0(7):  41  U.S.C. 
607(f). 

2.  Section  6101.0  is  revised  to  read  as 
follows: 

16101.0    Foreword. 

The  General  Services  Administration 
Board  of  Contract  Appeals  was 
established  under  the  Contract  Disputes 
Act  of  1978,  41  U.S.C.  601-613.  as  an 
independent  tribunal  to  hear  and  decide 
contract  disputes  between  government 
contractors  and  the  General  Services 
Administration  (GSA)  and  other 
executive  agencies  of  the  United  States. 
The  Board  also  hears  and  decides 
protests  filed  under  the  Brooks 
Automatic  Data  Processing  Act,  40 
U.S.C.  759(f),  which  involve 
prociu^ments  subject  to  that  Act,  and 
conducts  proceedings  as  required  under 
other  laws.  (The  Board  also  is 
empowered  to  review  decisions 
regarding  the  qualification  of  firms  to 
enter  into  energy  savings  contracts 
pursuant  to  42  U.S.C.  8287.  In 
conducting  such  reviews,  the  Board  will 
apply  the  rules  p>ertinent  to  protests  to 
the  extent  practicable.  The  Board  will 
act  in  accordance  with  these  rules  and 
applicable  standards  of  conduct  so  that 
the  integrity,  impartiality,  and 
independence  of  the  Board  are 
preserved. 

3.  In  §6101.1,  paragraph  (b)(2)  is 
revised:  paragraphs  (b)(12)  through  (15) 
are  redesignated  as  paragraphs  (b)(13) 
through  (16),  respectively,  and  revised; 
and  a  new  paragraph  (b)(12)  is  added  to 
read  as  follows: 

$6101.1    Scope  of  rules;  definitions; 
construction;  rulings  and  orders;  panels; 
situs  [Rule  1]. 

***** 

(b)  Definitions. 

(D*   '   • 

(2)  Application;  applicant.  The  term 
"application"  means  a  submission  to 
the  Board  of  a  request  for 
reimbursement  of  costs,  under  the  Equal 
Access  to  Justice  Act.  5  U.S.C.  504.  or 
the  Brooks  Automatic  Data  Processing 
Act.  40  U.S.C.  759(0(5)(C).  pursuant  to 
6101.35.  The  term  "applicant"  means  a 
party  filing  an  application. 

(12)  Prevailing  party.  In  a  protest,  a 
prevailing  party  is  a  party  who  has 
demonstrated  that  a  challenged  action  of 
a  Federal  agency  violates  a  statute  or 


regulation  or  the  conditions  of  a 
delegation  of  procurement  authority. 

(13)  Protest;  protester,  (i)  The  term 
"protest"  means  a  written  objection  by 
an  interested  party  to  any  of  the 
following: 

(A)  A  solicitation  or  other  request  by 
a  Federal  agency  for  bids  or  proposals 
for  a  contract  for  the  procurement  of 
property  or  services; 

(B)  The  cancellation  of  such  a 
solicitation  or  other  request; 

(C)  An  award  or  proposed  award  of 
such  a  contract; 

(D)  A  termination  or  cancellation  of 
an  award  of  such  a  contract,  if  the 
written  objection  contains  an  allegation 
that  the  termination  or  cancellation  is 
based  in  whole  or  in  part  on 
improprieties  concerning  the  award  of 
the  contract. 

(ii)  The  term  "protester"  means  an 
interested  party  who  files  a  protest  with 
the  Board  and  who  has  not  filed  a 
protest  with  the  GAO  concerning  the 
same  procurement. 

(14)  Respondent.  The  term 
"respondent"  means  the  Government 
agency  whose  decision,  action,  or 
inaction  is  the  subject  of  an  api>eal, 
protest,  petition,  or  application. 

(15)  Working  day.  The  term  "working 
day"  means  any  day  other  than  a 
Saturday.  Sunday,  or  l^al  holiday. 

(16)  Working  hours.  Tne  Board's 
working  hours  are  8:00  a.m.  to  4:30 
p.m..  Eastern  Time,  on  each  working 
day. 
***** 

4.  Section  6101.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

16101.2    Thne;  enlargement;  computation 
[Rule  2]. 

***** 

(c)  Computing  time.  Except  as 
otherwise  required  by  law,  in 
computing  a  period  of  time  prescribed 
by  the  rules  in  this  part  or  by  order  of 
the  Board,  the  day  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  counted,  but  the  last  day  of 
the  period  shall  be  counted,  unless  that 
day  is  (1)  a  Saturday,  a  Sunday,  or  a 
legal  holiday,  or  (2)  a  day  on  which  the 
Office  of  the  Clerk  of  the  Board  is 
required  to  close  earlier  than  4:30  p.m., 
or  does  not  open  at  all,  as  in  the  case 
of  inclement  weather,  in  which  event 
the  period  shall  include  the  next 
working  day.  Except  as  otherwise 
provided  in  this  paragraph',  when  the 
period  of  time  prescribed  or  allowed  is 
less  than  11  days,  any  intervening 
Saturday,  Sunday,  or  legal  holiday  shall 
not  be  counted.  When  the  period  of  time 
prescribed  or  allowed  is  11  days  or 
more,  and  in  the  cases  of  the  5-day 
period  after  a  debriefing  date  and  the 
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10-day  period  after  contract  award  for 
filing  a  protest  that  requests  a 
suspension  hearing  (both  described  in 
6101.19(a)(2)),  intervening  Saturdays, 
Sundays,  and  legal  holidays  shall  be 
counted.  Time  for  filing  any  document 
or  copy  thereof  with  the  Board  expires 
when  the  Office  of  the  Clerk  of  the 
Board  closes  on  the  last  day  on  which 
such  filing  may  be  made. 

5.  Section  6101.13  is  amended  by 
revising  the  title  and  the  first  sentence 
of  paragraph  (a)(1)  and  of  (a)(2)  to  read 
as  follows: 

$6101.13    Small  claims  procedure  in 
appeals  [Rule  13]. 

(a)  Election.  (1)  The  small  claims 
procedure  is  available  solely  at  the 
appellant's  election,  and  only  when 
there  is  a  monetary  amount  in  dispute 

and  that  amount  is  $50,000  or  less. 

*  *   * 

(2)  At  the  request  of  the  Government, 
or  on  its  own  initiative,  the  Board  may 
determine  whether  the  amount  in 
dispute  is  greater  than  $50,000,  such 
that  the  election  is  inappropriate.  •   •   * 
***** 

6.  Section  6101.14  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  and  of  (a)(2)  to  read  as  follows: 

§6101.14    Acceleratd  procedure  In  appeals 
[Rule  14]. 

(a)  Election.  (1)  The  accelerated 
procedure  is  available  solely  at  the 
appellant's  election,  and  only  when 
there  is  a  monetary  amount  in  dispute 

and  that  amount  is  $100,000  or  less. 

•  *  •  ^ 

(2)  At  the  request  of  the  Government, 
or  on  its  ovfn  initiative,  the  Board  may 
determine  whether  the  amount  in 
dispute  is  greater  than  $100,000,  such 
that  the  election  is  inappropriate.  *   *   * 
***** 

7.  Section  6101.18  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§6101.18    Sanctions  and  other 
proceedings  [Rule  18]. 

***** 

(b)  Sanctions.  If  the  Board  expressly 
finds  that  a  protest  or  a  portion  of  a 
protest  is  frivolous  or  has  been  brought 
or  pursued  in  bad  faith;  or  any  person 
has  willfully  abused  the  Board's  process 
during  the  course  of  a  protest,  the  Board 
may  impose  appropriate  sanctions.  In 
any  type  of  case,  when  a  party  or  its 
representative  or  attorney  or  any  expert/ 
consultant  fails  to  comply  with  any 
direction  or  order  issued  by  the  Board 
(including  an  order  to  provide  or  permit 
discovery),  or  engages  in  misconduct 
affecting  the  Board,  its  process,  or  its 
proceedings,  the  Board  may  make  such 


orders  as  are  just,  including  the 
imposition  of  appropriate  sanctions. 
The  sanctions  include: 

*        *         •         «        » 

8.  Section  6101.19  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  and  (d) 
to  read  as  follows: 

§6101.19    Hearings;  scheduling;  notice; 
unexcused  absences;  suspension 
decisions  [Rule  19]. 

(a)  Scheduling  of  hearings. 
(D*   *   * 

(2)  Protest  suspension  hearing.  The 
Board  wall,  upon  timely  request  by  an 
interested  party,  hold  a  hearing  to 
determine  whether  the  Board  should 
suspend  the  procurement  authority  of 
the  Administrator  or  the  Administrator's 
delegation  of  procurement  authority  for 
the  protested  procurement  on  an  interim 
basis  until  the  Board  can  decide  the 
protest.  Such  a  request  is  timely  if  the 
underlying  protest  is  filed  by  the  later 
of  (i)  the  tenth  calendar  day  after  the 
date  of  contract  award;  or  (ii)  the  fifth 
calendar  day  after  the  debriefing  date 
offered  to  an  unsuccessful  offeror  for 
any  debriefing  that  is  requested  and. 
when  requested,  is  required.  The  Board 
will  hold  the  requested  hearing  within 

5  working  days  after  the  date  of  the 
filing  of  the  protest  or,  in  the  case  of  a 
request  for  debriefing  under  the 
provisions  of  10  U.S.C.  2305(b)(5),  or  41 
U.S.C.  253b,  within  5  working  days  after 
the  later  of  the  date  of  the  filing  of  the 
protest  or  the  date  of  the  debriefing. 

(3)  Protest  hearing  on  merits.  Any 
hearing  on  the  merits  of  a  protest  will 
commence  no  later  than  35  calendar 
days  after  the  filing  of  the  protest. 
***** 

(d)  Suspension  decision.  The  Board 
shall  suspend  the  respondent's 
procurement  authority,  or  a  delegation 
thereof,  pending  a  decision  on  the 
merits  of  the  protest,  luiless  the 
respondent  establishes  at  hearing  that: 
(1)  Absent  suspension,  contract  award, 
if  not  already  made,  is  likely  to  occur 
within  30  calendar  days;  and  (2)  urgent 
and  compelling  circujnstances  which 
significantly  affect  interests  of  the 
United  States  will  not  permit  waiting  for 
the  decision  of  the  Board.  If  a  contract 
award  has  not  been  made,  a  suspension 
shall  not  preclude  the  Federal  agency 
concerned  from  continuing  the 
procurement  process  up  to  but  not 
including  award  of  the  contract  unless 
the  Board  determines  that  such  action  is 
not  in  the  best  interests  of  the  United 
States.  The  decision  regarding 
suspension  will  be  by  order  of  the  panel 
chairman  and  may  be  oral,  to  be 
reduced  to  writing  as  soon  as 
practicable. 


9.  Section  6101.28  is  amended  by 
redesignating  the  three  sentences  of 
paragraph  (a)  as  (a)(1)  and  adding  new 
paragraphs  (a)(2)  and  (d)  to  read  as 
follows: 

§6101.28    Dismissals  [Rule  28]. 

(a)  Generally. 
(D*   *    * 

(2)  Protests.  The  Board  may  also 
dismiss  a  protest  that  the  Board 
determines  (i)  is  fiivolous;  (ii)  has  been 
brought  or  pursued  in  bad  faith;  or  (iii) 
does  not  state  on  its  face  a  valid  beisis 
for  protest. 
***** 

(d)  Settlement  agreements.  Any 
agreement  that  provides  for  the 
dismissal  of  a  protest  and  involves  a 
direct  or  indirect  expenditure  of 
appropriated  funds  shall  be  submitted 
to  the  Board  and  shall  be  made  a  part 
of  the  public  record  (subject  to  any 
protective  order  considered  appropriate 
by  the  Board)  before  dismissal  of  the 
protest.  If  a  Federal  agency  is  a  party  to 
a  settlement  agreement,  the  submission 
of  the  agreement  to  the  Board  shall 
include  a  memorandum,  signed  by  the 
contracting  officer  concerned,  that 
describes  in  detail  the  procurement,  the 
grounds  for  protest,  the  Federal 
Government's  position  regarding  the 
grounds  for  protest,  the  terms  of  the 
settlement,  and  the  agency's  position 
regarding  the  propriety  of  the  award  or 
proposed  award  of  the  contract  at  issue 
in  the  protest. 

10.  Section  6101.29  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§6101.29    Decisions  [Rule  29]. 

***** 

(b)  Timing  of  protest  decisions.  (1)  A 
decision  on  the  merits  of  a  protest  will 
be  issued  within  65  calendar  days  after 
the  filing  of  the  protest,  unless  the 
chairman  of  the  Board  determines  that 
the  specific  and  unique  circumstances 
of  the  protest  require  a  longer  period.  In 
that  event,  the  Board  shall  issue  a 
decision  within  the  longer  period 
determined  by  the  chairman  of  the 
Board. 

(2)  In  a  protest,  the  Board  will,  to  the 
maximmn  extent  practicable  within  the 
65-calendar-day  period  applicable  to  the 
original  protest,  decide  all  issues, 
including  those  raised  by  amendment  or 
intervention,  that  are  necessary  to  the 
resolution  of  the  case.  The  Board  will 
whenever  possible  notify  the  parties 
prior  to  the  originally  scheduled  hearing 
date,  or  date  for  record  submission,  if  it 
believes  that  because  of  a  new  ground 
of  protest  raised  by  an  amendment  or  by 
an  intervention,  the  protest  might  not  be 
decided  within  the  original  65-calendar- 
day  period. 
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11.  Section  6101.35  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  adding  paragraphs  (c)(5)  and  (c)(6). 
and  adding  a  sentence  of  the  end  of 
paragraph  (d)(1)  to  read  as  follows: 

16101.35    Award  of  costs  [Rule  35]. 

(a)  Requests  for  costs.  An  appropriate 
prevailing  party  in  a  proceeding  before 
the  Board  may  apply  for  an  award  of 
costs,  including  if  applicable  an  award 
of  attorney  fees,  under  the  Brooks 
Automatic  Data  Processing  Act.  40 
U.S.C.  759(f).  the  Equal  Access  to  Justice 
Act,  5  U.S.C.  504.  or  any  other  provision 
that  may  entitle  that  party  to  such  an 
award,  subsequent  to  the  Board's 
decision  in  the  proceeding.  •   •  * 


(c)  Application  requirements.  *   *   • 

(5)  If  the  applicant  asserts  that  it  is  a 
qualifying  small  business  concern, 
contain  evidence  thereof. 

(6)  If  the  application  requests 
reimbursement  of  attorney  fees  that 
exceed  the  statutory  rate,  explain  why 
an  increase  in  the  cost  of  living  or  a 
special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  for  the 
proceedings  involved,  justifies  such 
fees. 

(d)  Proceedings. 

(1)  *   *   *  If  respondent  contends  that 
any  fees  for  consultants  or  expert 
witnesses  for  which  reimbursement  is 
sought  in  the  application  exceed  the 
highest  rate  of  compensation  for  expert 
witnesses  paid  by  the  agency  (appeals), 
or  by  the  Federal  Government  (protests), 
respondent  shall  include  in  the  answer 
evidence  of  such  highest  rate. 

12.  Section  6101.36  is  amended  by 
revising  the  third  sentence  of  paragraph 
(c)  to  read  as  follows: 


§6101.36 
36]. 


Payment  of  Board  awards  [Rule 


(c)  Procedure  for  filing  of  certificates 
of  finality.  *    •    *  When  the  form  is 
executed  on  behalf  of  an  appellant  or 
applicant  by  an  attorney  or  other 
representative,  proof  of  signatory 
authority  shall  also  be  furnished.  *   •   • 


13.  In  the  appendix  to  p>art  6101, 
Form  No.  4  (Government  Certificate  of 
Finality)  and  Form  No.  5  (Appellant/ 
Protester/Intervenor/ Applicant 
CertiHcate  of  Finality)  are  revised  to 
read  as  follows: 

APPENDIX— FORM  NOS.  1-5 


Fom  4 — Board  of  Contract  Appeals 

General  Services  Administration. 
Washington.  DC  20405 

GSBCA  


Contract/SoliciUtion  No. 

GOVERNMENT  CERTinCATE  OF  HNALITY 

A.  Date  cl8im(s)  filed  with  the  contracting 
officer: 

B.  Amount  to  be  paid:  S 

C  Agency  address  (regional  office  if  other 
than  central  office): 
D.  Agency  Certification. 

hereby  certifies  that: 

(1)  it  has  not  initiated  and  will  not  initiate 
any  proceeding  at  the  Board  for  the 
reconsideration  of.  or  relief  from,  this  award; 

(2)  it  has  not  initiated  and  will  not  initiate 
any  appeal  of  this  award  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit. 

Date    

Government  Agency 

By   

Signature  and  Title 

Note:  This  format  shall  not  be  printed, 
reproduced,  or  stocked  by  the  Central  office 
or  regional  offices  and  shall  be  used  only  as 
a  guide  for  individual  preparation. 

Form  5 — Board  of  Contract  Appeals 

General  Services  Administration, 
Washington.  DC  20405 

GSBCA  


Contract/Solicitation  No. 

APPELLANT/PROTESTER/INTERVENOR/ 
APPLICANT  CERTinCATE  OF  FINALITY 

A.  Address  to  which  check  should  be  sent 
(if  check  is  to  be  sent  to  counsel,  enclose  a 
power  of  attorney): 

B.  Appellant/Protester/Intervenor/ 
Applicant  Certification 

hereby  certifies  that: 

(1)  it  has  not  initiated  and  will  not  initiate 
any  proceeding  at  the  Board  for  the 
reconsideration  of.  or  relief  from,  this  award; 

(2)  it  has  not  initiated  and  will  not  initiate 
any  appeal  of  this  award  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit;  and 

(3)  it  agrees  to  accept  the  amount  awarded, 
plus  any  interest  awarded,  in  accordance 
with  the  Board's  decision  in  this  case,  in  full 
and  final  satisfaction  of  its  case. 

Date    

Appellant/ Protester/Intervenor/Applicant 

By    

Signature  and  Title 

Note:  This  format  shall  not  be  printed, 
reproduced,  or  stocked  by  the  Central  o^ice 


or  regional  offices  and  shall  be  used  only  as 
a  guide  for  individual  preparation. 

Dated:  March  23.  1995. 
Stephen  M.  Daniels, 

Chairman,  GSA  Board  of  Contract  Appeals. 
(FR  Doc  95-8135  Filed  4-3-95;  8:45  am) 
BiuMQCOOE  nso-mv-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  950206040-5040-01;  I.D. 
032995A] 

Qroundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Inshore 
Component  Pollock  In  the  Aleutian 
Islands  Sut>area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  pollock  roe 
season  allowance  of  pollock  for  the 
inshore  component  in  the  Aleutian 
Islands  subarea. 

EFFECTIVE  DATE:  12  noOn.  Alaska  local 
time  (A.l.t.).  March  30.  1995,  until  12 
midnight.  A.l.t.,  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic -zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  allowance  of  pollock  TAG  for 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  AI  was 
established  by  the  final  1995  initial 
groundfish  specifications  (60  FR  8479. 
February  14,  1995)  as  16,838  metric  tons 
(mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
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allowance  of  pollock  TAG  for  the 
inshore  component  in  the  AI  soon  will 
be  reached.  "Therefore,  the  Regional 
Director  established  a  directed  fishing 
allowance  of  15,838  mt  after 
determining  that  1,000  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  AI. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  operators 


of  vessels  catching  pollock  for 
processing  by  the  inshore  component  in 
theAL 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  firom  review  under  E.G. 
12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  29,  1995. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-8185  Fi^pd  3-30-95;  3:55  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ruies  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttw 
ruie  making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTKIEKT  OF  TRANSPORT ATK>I» 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-2S6-AD] 

Alnworthines*  DIracttves;  Boaing 
Modal  747  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  aeries  airplanes,  that 
currently  requires  repetitive  inapectiens 
for  cracking  in  the  inboard  strut-to- 
diagonal  brace  attach  fittings  and  repair 
or  replacement,  if  necessary.  This  action 
would  require  an  additional  inspection 
of  those  attach  fittings,  and  additional 
inspections  in  an  area  beyond  that 
specified  in  the  existing  AD.  This  action 
also  would  provide  an  optional 
terminating  action  for  the  required 
inspections,  and  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  This 
proposal  is  prompted  by  reports  of 
cracking  and  severing  of  the  attach 
fittings.  The  actions  speciBed  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  strut  and  separation  of  an 
engine  from  the  airplane  due  to  cracking 
of  the  inboard  strut-to-diagonal  brace 
attach  fittings. 

DATES:  Comments  must  be  received  by 
May  30.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
255-AD,  1601  Lind  Avenue.  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  EJigineer.  Airframe 
Branch,  ANM-120S,  Seattle  Aircraft 
Certification  Office,  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2776; 
fax  (206)  227-1181. 

SUPPt-EMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  makingtif  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  niimber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-255-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-AI>-255-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Diacuasion 

On  August  13.  1979,  the  FAA  issued 
AD  79-17-07.  amendment  39-3533  (44 
FR  50033,  August  27.  1979).  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  to  require  repetitive  visual 
inspections  for  cracking  in  the  inboard 
strut-to-diagonal  brace  attach  fittings, 
and  repair  or  replacement,  if  necessary. 
That  action  was  prompted  by  reports  of 
cracking  in  the  inboard  strut-to-diagonal 
brace  attach  fittings.  The  requirements 
of  that  AD  are  intended  to  prevent 
structural  failure  of  these  attach  fittings, 
and  the  consequent  separation  of  an 
engine  from  the  airplane. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  additional  reports  of 
cracking  of  inboard  strut-to-diagonal 
brace  attach  fittings.  On  one  airplane 
that  had  acctmiulated  14.151  landings,  a 
12-inch  long  crack  was  detected  and,  in 
another  case,  a  severed  fitting  was 
reported  on  an  airplane  that  had 
accimiulated  15.323  landings. 
Investigation  has  revealed  that  the 
cracking  was  caused  by  fatigue.  These 
airplanes  had  been  inspected  in 
accordance  with  AD  79-17-07.  Cracking 
of  the  attach  fittings,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  failure  of  the  strut  and 
separation  of  an  engine  from  the 
airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-54-2062. 
Revision  7.  dated  December  21. 1994. 
which  describes  the  following: 

1 .  Procedures  for  repetitive  visual  and 
high  &«quency  eddy  current  (HFEC) 
inspections  for  cracking  of  the  inboard 
strut-to-diagonal  brace  attach  fittings; 

2.  Procedures  for  reinspections  of 
certain  attach  fittings  at  decreased 
intervals;  and 

3.  Procedures  for  replacement  of 
certain  attach  fittings  with  serviceable 
fittings. 

This  service  bulletin  also  describes 
procedures  for  accompfishment  of  a 
modification  that  entails  removing  the 
aluminum  attach  fittings  and  replacing 
them  with  steel  fittings. 
Accomplishment  of  this  modification 
eliminates  the  need  for  inspections  of 
the  subject  area.  (This  modification  is 
part  of  the  "Boeing  Model  747  Strut  and 
Wing  Structural  Modification  Program," 
described  in  Boeing  Service  Bulletin 
747-54A2159.  dated  November  3.  1994.) 

Revision  7  of  this  service  bulletin  also 
describes  additional  action  to  be 
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accomplished  on  airplanes  on  which  the 
"terminating  modification,"  as  provided 
by  AD  79-17-07,  was  previously 
installed.  This  additional  action 
involves  sealing  a  gap  between  the 
fitting  and  the  existing  closure  web, 
which  can  be  accomplished  by  either 
installing  a  new  closure  web.  or 
fabricating  and  installing  a  new  seal 
plate. 

The  manufacturer  also  has  identified 
additional  Model  747  series  airplanes 
that  are  subject  to  the  same  cracking 
conditions  addressed  by  AD  79-17-07; 
therefore,  those  additional  airplanes  are 
included  in  the  effectivity  listing  of 
Revision  7  of  the  ser\'ice  bulletin. 

Based  on  these  data,  the  FAA  has 
determined  that,  in  addition  to  adding 
airplanes  to  the  applicability  of  this  AD, 
additional  actions  also  are  necessary  on 
airplanes  that  have  been  inspected  in 
accordance  with  AD  79-17-07.  The 
FAA  finds  that  repetitive  visual 
inspections  and  repetitive  surface  HFEC 
inspections  must  be  accomplished  on 
the  attach  fittings.  Additionally,  the 
FAA  finds  that  certain  attach  fittings 
with  known  cracking  must  be  inspected 
at  a  decreased  interval  and  the  attach 
fitting  must  be  replaced,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  79-17-07  to  continue  to 
require  repetitive  visual  inspections  to 
detect  cracking  of  the  inboard  strut-to- 
diagonal  brace  attach  fittings,  and 
replacement  or  repair  of  the  cracking,  if 
necessary.  This  proposal  would  add 
repetitive  HFEC  inspections  to  detect 
cracks  of  the  attach  fittings.  This 
proposal  also  would  require  that  certain 
attach  fittings  with  cracks  be 
reinspected  at  decreased  intervals,  and 
would  require  subsequent  replacement 
of  the  attach  fittings  of  airplanes  with 
certain  known  cracking.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Additionally,  this  proposal  also 
would  expand  the  applicability  of  the 
rule  to  include  additional  affected 
airplanes. 

This  proposal  also  provides  for  an 
optional  terminating  modification  for 
the  requirements  of  the  proposed  AD. 
This  optional  modification  entails 
removing  the  aluminum  attach  fittings 
and  replacing  them  with  steel  fittings. 
By  a  separate  rulemaking  action  (refer  to 
Notice  of  Proposed  Rulemaking,  Docket 
94-NM-187-AD,  (59  FR  65733. 
December  21,  1994)],  the  FAA  is 
proposing  to  require  the  mandatory 
accomplishment  of  this  modification 
(described  in  Boeing  Alert  Service 


Bulletin  747-54A2159.  dated  November 
3. 1994)  as  part  of  a  "Strut  and  Wing 
Structural  Modification  Program" 
developed  by  Boeing.  The  intent  of  that 
program  is  to  address  the  cracking 
condition  and  other  items  associated 
with  the  engine  struts  on  Boeing  Model 
747  series  airplanes. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicabiUty  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

There  are  approximately  367  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  152  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  11  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $100,320,  or  $660  per 
airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  terminating 
modification  that  would  be  provided  by 
this  AD  action,  it  would  take 
approximately  176  work  hours  to 
accomplish  it.  at  an  average  rate  of  $60 
per  work  hour.  The  cost  of  required 
parts  would  be  $4,752.  Based  on  these 
figures,  the  total  cost  impact  of  the 
terminating  modification  would  be 
$15,312  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibifities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-3533  (44  FR 
50033.  August  27.  1979),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  94-NM-255-AD.  Supersedes 
AD  79-17-07.  Amendment  39-3533. 

Applicability:  Model  747  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  747-54- 
2062,  Revision  7,  dated  December  21. 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
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condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  an  engine,  accomplish  the 
following: 

Note  2:  Paragraph  (a)  of  this  AD  restates  the 
requirements  for  initial  and  repetitive  visual 
inspections  contained  in  paragraphs  A.,  and 
C,  respectively,  of  AD  79-17-07,  amendment 
39-3583.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  79-17-07, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  the  intervals  specified  in  (a)(1)  or 
(a)(2),  as  applicable,  after  the  last  inspection 
performed  in  accordance  with  paragraph  A. 
orC.  of  AD  79-17-07. 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-54-2062.  dated  August  17. 
1979:  Prior  to  the  accumulation  of  5.000  total 
landings  on  the  airplane,  or  within  500  hours 
time-in-service  after  September  4,  1979  (the 
effective  date  of  AD  79-17-07,  Amendment 
39-3533),  whichever  occurs  later,  perform  a 
visual  inspection  of  the  forward  lower 
diagonal  brace  fittings  of  the  inboard  pylon 
to  detect  cracking,  in  accordance  with  Boeing 
Service  Bulletin  747-54-2062,  dated  August 
17,  1979,  or  Revision  7.  dated  December  21, 
1994;  or  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certiflcation  Office,  FAA,  Transport  Airplane 
Directorate.  After  the  effective  date  of  this 
AD,  only  Revision  7  of  the  service  bulletin 
shall  be  used. 

Note  3:  Inspections  performed  prior  to  the 
effective  date  of  this  AD  are  considered  in 
compliance  with  this  paragraph  if  performed 
in  accordance  with  Boeing  Service  Bulletin 
747-54-2062.  Revision  1,  dated  November 
13,  1980;  Revision  2,  dated  March  19,  1981; 
Revision  3.  dated  August  28,  1981;  Revision 
4,  dated  June  30,  1982;  Revision  5,  dated  June 
1.  1984:  or  Revision  6,  dated  October  2,  1986. 

(1)  If  no  cracking  is  detected,  refwat  the 
inspections  at  intervals  not  to  exceed  1,000 
landings  until  all  affected  fittings  are 
replaced  with  steel  fittings  in  accordance 
with  Revision  7  of  the  service  bulletin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  either  paragraph 
(a)(2)(i)  or  (a)(2)(ii)  of  this  AD  until  the 
inspections  required  by  paragraph  (b)  of  this 
AD  are  accomplished. 

(i)  Rep>air  or  replace  the  cracked  fitting  in 
accordance  with  the  service  bulletin;  or 

(ii)  Rework  the  cracked  fitting  in 
accordance  with  the  service  bulletin  as 
required  by  paragraph  (b)  of  this  AD. 
Thereafter,  repeat  the  inspections  at  intervals 
not  to  exceed  250  landings  until  the 
reworked  fitting  is  replaced  with  a 
serviceable  fitting,  or  until  the  inspections 
required  by  paragraph  (b)  of  this  AD  are 
accomplished. 

(b)  For  airplanes  as  listed  in  Boeing  Service 
Bulletin  747-S4-2062,  Revision  7,  dated 


December  21,  1994:  Perform  a  detailed  visual 
inspection  and  a  surface  high  frequency  eddy 
current  (HFEC)  inspection  to  detect  cracking 
of  the  inboard  strut-to-diagonal  brace  attach 
fittings,  in  accordance  with  the  service 
bulletin  at  the  time  spiecified  in  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  a  cracked  fittii>g 
has  been  reworked  in  accordance  with 
Boeing  Service  Bulletin  747-54-2062,  dated 
August  17,  1979:  Perform  the  iiupections 
within  250  landings  since  the  last  inspection 
performed  in  accordance  with  paragraph 
(a)(2)(ii)oflhisAD. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (b)(1)  of  this  AD: 
Perform  the  inspections  at  the  earlier  of  the 
times  specified  in  paragraph  (b)(2)(i)  or 
(b)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  5,000  total 
landings  on  the  airplane,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  or 

(ii)  Within  1,000  landings  since  the  last 
inspection  performed  in  accordance  with 
p>aragraph  (a)  of  this  AD. 

(c)  If  no  cracking  is  detected  during  the 
inspections  required  by  ptaragraph  (b)  of  this 
AD.  repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  1,000  landings. 

(d)  If  more  than  one  crack  is  found  during 
any  iiupection  required  by  this  AD.  or  if  any 
crack  is  detected  that  is  beyond  the  limits 
specified  in  Boeing  Service  Bulletin  747-54- 
2062,  Revision  7.  dated  December  21,  1994. 
prior  to  further  flight,  replace  the  attach 
fitting  with  a  steel  fitting  in  accordance  with 
the  service  bulletin. 

(e)  If  any  transverse  or  longitudinal  crack 
is  found  during  the  inspection  required  by 
paragraph  (b)  of  this  AD,  and  that  crack  is 
within  the  limits  specified  by  Boeing  Service 
Bulletin  747-54-2062,  Revision  7,  dated 
December  21, 1994:  Prior  to  further  flight, 
stop  drill  the  crack  in  accordance  with  the 
service  bulletin,  and  accomplish  the 
requirements  of  either  paragraph  (e)(1)  or 
(e)(2)  of  this  AD,  as  applicable. 

(1)  For  any  transverse  crack  that  is  found, 
accomplish  the  following: 

(i)  Prior  to  further  flight,  remove  the 
affected  fastener  and  perform  an  ofwn-hole 
HFEC  inspection  to  detect  cracking  of  the 
fastener  hole,  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  this  inspection 
within  125  landings. 

(ii)  Repeat  the  inspections  required  by 
paragraph  (b)  of  this  AD  within  125  landings 
after  performing  them  initially. 

(iii)  If  any  crack  is  found  during  the 
inspections  required  by  this  paragraph  and 
the  crack  is  beyond  the  limits  specified  in  the 
service  bulletin,  prior  to  further  flight, 
replace  the  attach  fitting  with  a  steel  fitting 
in  accordance  with  the  service  bulletin. 

(iv)  Prior  to  the  accumulation  of  250 
landings  following  the  detection  of  the 
transverse  cracking,  unless  previously 
accomplished,  replace  the  attach  fitting  with 
a  steel  fitting  in  accordance  with  the  service 
bulletin. 

(2)  For  any  longitudinal  crack  that  is 
found,  accomplish  the  following: 

(i)  Repeat  the  inspection  required  by 
paragraph  (b)  of  this  AD  at  intervals  not  to 
exceed  250  landings. 


(ii)  Prior  to  the  accumulation  of  1,000 
landings  following  detection  of  the 
longitudinal  cracking,  replace  the  attach 
fitting  with  a  steel  fitting  in  accordance  with 
the  service  bulletin. 

(f)  Replacement  of  the  attach  fittings  of  the 
strut-to-diagonal  brace  with  steel  fittings,  in 
accordance  with  Boeing  Service  Bulletin 
747-54—2062,  Revision  7,  dated  Decembier 
21.  1994,  constitutes  terminating  action  for  " 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACX) 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
29,  1995. 

Darrell  M.  Peder«on, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  95-8174  Filed  4-3-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  PART  248 

Request  for  Comments  Concerning 
Guides  for  the  Beauty  and  Bart>er 
Equipment  and  Supplies  Industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Coimnission  (the  "Commission") 
requests  public  comments  on  its  Guides 
for  the  Beauty  and  Barber  Equipment 
and  Supplies  Industry.  The  Commission 
is  also  requesting  comments  about  the 
overall  costs  and  benefits  of  the  Guides 
for  the  Beauty  and  Barber  Equipment 
and  Supplies  hidustry  and  their  overall 
regulatory  and  economic  impact  as  a 
part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  will  be 
accepted  until  June  5, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary.  Federal  Trade 
Commission,  Room  H-159.  Sixth  Street 
and  Pennsylvania  Ave..  NW., 
Washington.  DC  20580.  Comments 
about  the  Guides  for  the  Beauty  and 


Barber  Equipment  and  Supplies 
Industry  should  be  identified  as  "16 
CFR  Part  248— Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Gogiia,  Attorney,  Federal 
Trade  Commission.  New  York  Regional 
Office.  150  William  Street.  13th  Floor. 
New  York.  NY  10038.  (212)  264-1229. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  emd  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recission. 

At  this  time,  the  Commission  solicits 
written  public  comments  concerning  the 
Commission's  Guides  for  the  Beauty  and 
Barber  Equipment  and  Supplies 
Industry  (the  " Beauty /Bart)er  Supplies 
Guides."  or  the  "Guides"). 

The  Beauty/Barber  Supplies  Guides, 
like  the  other  industry  guides  issued  by 
the  Commission,  "are  administrative 
interpretations  of  laws  administered  by 
the  Commission  for  the  guidance  of  the 
public  in  conducting  its  affairs  in 
conformity  with  legal  requirements. 
They  provide  the  basis  for  volimtary 
and  simultaneous  abandonment  of 
unlawful  practices  by  members  of 
industry."  16  CFR  1.5.  Conduct 
inconsistent  with  the  Beauty/Barber 
Supplies  Guides  may  result  in 
corrective  action  by  the  Commission 
imder  applicable  statutory  provisions. 
The  Commission  may  decide  to 
promulgate  an  industry  guide  "when  it 
appears  to  the  Commission  that 
guidance  as  to  the  legal  requirements 
applicable  to  particular  practices  would 
be  beneficial  in  the  public  interest  and 
would  serve  to  bring  about  more 
widespread  and  equitable  observance  of 
laws  administered  by  the  Commission." 
16  CFR  1.6. 

The  Beauty/Barber  Supplies  Guides 
designate  as  unacceptable  certain 
advertising  and  trade  practices  relating 
to  the  sale  of  products  used  by.  and/or 
marketed  through,  "Industry  Members" 
(as  defined  in  §  248.0  of  the  Beauty/ 
Barber  Supplies  Guides)  such  as  barber 
shops,  barber  schools,  beauty  parlors, 
beauty  salons,  and  beauty  clinics.  Such 
products  embrace  a  wide  range  of 
beauty  and  barber  preparations,  as  well 
as  articles  or  items  of  equipment, 
furnishings,  and  supplies  for  such 
establishments.  The  Beauty/Barber 
Supplies  Guides  include,  among  other 
things,  guidance  about  the  use  of  trade 
names,  symbols,  and  depictions;  the 
defamation  of  competitors  or  the  false 


disparagement  of  their  products;  false 
invoicing;  push  money;  advertising  or 
promotional  allowances,  or  services  or 
facilities;  commercial  bribery;  enticing 
away  employees  of  competitors; 
inducing  breach  of  contract;  exclusive 
dealing  arrangements;  and  price 
discrimination. 

The  Commission  believes  that  certain 
sections  of  the  Beauty/Barber  SuppUes 
Guides  may  not  be  so  specific  to  the 
beauty  and  barber  industry  that  they  are 
warranted  in  light  of  general  guidance 
available  elsewhere.  For  example,  the 
statement  on  discriminatory  pricing 
may  be  in  large  part  needlessly 
duplicative  of  sections  (a)  and  (f)  of  the 
Robinson-Patman  Act.  and  the 
statement  on  discriminatory 
promotional  allowances  and  services 
may  be  duplicative  of  the  so-called  Fred 
Meyer  Guides,  which  interpret  sections 
(d)  and  (e)  of  the  Robinson-Patman  Act 
and  section  5  of  the  Federal  Trade 
Commission  Act.  See  Guides  for 
Advertising  Allowances  and  Other 
Merchandising  Payments  and  Services. 
16  CFR  part  240.  Similarly,  other 
sections  of  the  Beauty/Barber  Supplies 
Guides  describe  general  principles 
derived  from  the  antitrust  laws  and 
consiuner  protection  laws  enforced  by 
the  Commission,  but  in  ways  that  may 
not  be  esp>ecially  specific  to  the  beauty 
and  barber  equipment  industry. 

If  the  Commission  elects  to  retain  the 
Beauty/Barber  Supplies  Guides  after 
conducting  this  review,  it  intends  to 
update  certain  terms  to  reflect  policy 
changes  that  have  occurred  since  the 
Beauty/Bfirber  Supplies  Guides  were 
last  revised  in  1968.  The  phrase 
"capacity  and  tendency  or  effect  of 
misleading  or  deceiving."  in  §§  248.1. 
248.5,  and  248.6.  may  be  changed  to 
conform  with  the  language  regarding 
deception  that  is  set  forth  in  Cliffdale 
Associates.  Inc.,  103  F.T.C.  lit)  (1984). 
and  subsequent  cases. 

The  Commission  also  may  provide 
updated  notations  to  other  Commission 
guides  which  supplement  the  Beauty/ 
Barber  Supplies  Guides.  Specifically,  a 
notation  may  be  appended  after  §  248.0 
to  advise  that  certain  "Industry 
Members."  such  as  beauty  schools, 
beauty  clinics,  and  barber  schools,  may 
refer  to  the  Commission's  Guides  for 
Private  Vocational  and  Home  Study 
Schools,  16  CFR  part  254,  for  additional 
guidance.  A  notation  may  be  inserted 
following  §248.14  of  the  Beauty/Barber 
Supplies  Guides  to  indicate  that  the 
Commission's  Guides  for  Advertising 
Allowances  and  Other  Merchandising 
Payments  and  Services,  16  CFR  part 
240.  furnish  detailed  guidance  regarding 
advertising  or  promotional  allowances. 


or  services  or  facilities,  and  should  be 
considered  as  supplementing  §  248.14. 

In  addition,  the  Beauty /Barber 
Supplies  Guides  currently  include,  in 
footnote  1  to  §  248.1.  a  notation  to  the 
Commission's  Guides  Against  Deceptive 
Advertising  of  Guarantees,  16  CFR  part 
239.  A  second  notation  following 
§  248.4  of  the  Guides  refers  to  the 
Commission's  Guides  Against  Deceptive 
Pricing.  16  CFR  part  233.  These 
notations  may  be  modified  so  that  the 
language  contained  therein  will  be 
consistent. 

Accordingly,  the  Commission  solicits 
public  comments  on  the  following 
questions: 

1 .  Is  there  a  continuing  need  for  the 
Beauty/Barber  Supplies  Guides/ 

a.  Do  members  of  the  beauty  and 
barber  equipment  and  supplies  industry 
require  these  industry-specific  guides 
for  information  about  appUcable  legal 
standards,  or  can  equally  helpful 
guidance  be  obtained  from  more  general 
sources  such  as  the  Fred  Meyer  guides, 
16  CFR  part  240? 

b.  What  benefits  have  the  Guides 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Guides? 

c.  Have  the  Guides  imposed  costs  on 
ptuchasers? 

d.  Do  the  Guides  continue  to  address 
practices  which  are  of  concern  to 
members  of  the  beauty  and  barber 
equipment  and  supplies  industry? 

2.  What  changes,  if  any,  should  be 
made  to  the  Guides  to  increase  the 
benefits  of  the  Guides  to  purchasers? 

a.  How  would  these  changes  affect  the 
costs  the  Guides  impose  on  firms 
subject  to  their  requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  adherence,  have  the 
Guides  imposed  on  firms  subject  to  their 
requirements? 

a.  Have  the  Guides  provided  benefits 
to  such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  Guides  to  reduce  the 
burdens  or  costs  imposed  on  firms 
subject  to  their  requirements? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  Guides? 

5.  Do  the  Guides  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

6.  Since  the  Guides  were  issued,  what 
effects,  if  any.  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Guides? 

Authority:  15  U.S.C.  41-58. 

List  of  Subjects  inlB  CFR  Part  248 

Advertising,  Trade  practices. 
Deceptive  pricing.  Price  discrimination. 
Promotional  allowances. 
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By  direction  of  the  Commiuion. 
Donald  S.  Qark, 
Secretary. 
|FR  Doc.  95-«189  Filed  4-3-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH6»-1-6«80b;  FRL-517S-3] 

Approval  and  Promulgation  of 
Implementation  Plans  Ohio;  Enhanced 
Motor  Vehicle  Inspection  and 
Maintenance  Program 

AGENCY:  Enviromnental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

summary:  The  USEPA  is  taking  action  to 
approve,  through  a  direct  final 
procedure,  the  State  implementation 
plan  (SIP)  revision  submitted  by  the 
State  of  Ohio  for  the  purpose  of 
controlling  the  motor  vehicle  emissions 
of  hydrocarbons.  Emissions  will  be 
controlled  by  implementing  an 
enhanced  inspection  and  maintenance 
(I/M)  program  in  areas  classified  as 
moderate  nonattainment.  The  State 
currently  operates  I/M  programs  in  the 
Cleveland  and  Cincinnati  areas  to 
achieve  reductions  in  emissions  of 
carbon  monoxide  and  volatile  organic 
compounds.  The  program  proposed  here 
calls  for  enhanced  I/M  in  the 
metropolitan  areas  of  Cleveland- Akron- 
Lorain.  Cincinnati,  and  Dayton- 
Springfield  which  are  moderate 
nonattainment  areas  for  ozone. 
Moderate  nonattainment  areas  are 
required  to  implement  a  basic  I/M 
program.  These  areas  have  opted  up  to 
enhanced  I/M  because  of  the  greater 
cost-effective  emission  reduction 
available  compared  to  basic  programs. 
The  USEPA  is  approving  the  State's  1/ 
M  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
USEPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  critical  or 
adverse  comments. 

In  the  final  rules  section  of  this 
Federal  Register.  USEPA  is  approving 
the  State's  SIP  revision  request  as  a 
direct  final  rule  without  prior  proposal 
because  USEPA  views  the  approval  of 
the  inspection  and  maintenance 
program  as  noncontroversial  and 
anticipates  no  adverse  conunents.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  or  critical  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 


in  regards  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  institute  a  second  comment 
period  on  this  action  only  if  warranted 
by  revisions  to  the  rulemaking  based  on 
comments  received.  Any  parties 
interested  in  commenting  on  this  notice 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  May  4.  1995. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L.  MacDowell. 
Chief,  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17I). 
United  States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Blvd..  Chicago.  Illinois  60604 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
17J).  United  States  Envirorunental 
Protection  Agency.  Region  5.  77  West 
Jackson  Blvd..  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  at  the  above  address  or  call 
(312) 886-6084. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Authority:  42  U.S.C  7401-7671(q). 

Dated:  March  10.  1995. 
Valdaa  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc.  95-8222  Filed  4-3-95;  8:45  am) 
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40  CFR  Parts  52  and  81 
PL116-1-6792b;  FRL-6182-4J 

Approval  and  Promulgation  of 

Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Illinois 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
request  to  redesignate  two  sulfur 
dioxide  (SO7)  nonattaiiunent  areas  in 
the  State  of  Illinois  to  attainment.  The 
USEPA  is  also  approving  their 
accompanying  maintenance  plans  as  SIP 
revisions.  The  redesignation  request} 
and  maintenance  plans  were  submitted 
by  the  Illinois  Environmental  Protection 


Agency  (lEPA)  for  the  following  SO2 
nonattainment  areas:  Peoria  County 
(HoUis  and  Peoria  Townships)  and 
Tazewell  Coimty  (Groveland 
Township).  The  State  has  met  the 
requirements  for  redesignation 
contained  in  the  Clean  Air  Act  (the  Act), 
as  amended  in  1990.  The  redesignation 
requests  are  based  on  ambient 
monitoring  data  that  show  no  violations 
of  the  SO2  National  Ambient  Air  Quality 
Standard  (NAAQS).  In  the  final  rules 
section  of  this  Federal  Register,  the 
USEPA  is  approving  the  State's 
redesignation  requests  and  the 
supporting  maintenance  plans  as  a 
direct  final  rule  without  prior  proposal 
because  USEPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  USEPA 
will  not  institute  a  second  comment 
period  on  this  notice.  Any  parties 
interested  in  commenting  on  this  notice 
should  do  so  at  this  time.  Adverse 
comments  received  concerning  a 
specific  geographic  area.  Peoria  or 
Tazewell  Counties,  will  only  affect  this 
final  rule  as  it  pertains  to  that  area  and 
only  the  portion  of  this  final  rule 
concerning  the  area  receiving  adverse 
comments  will  be  withdrawn. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  4. 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulatory  Development  Section, 
Regulatory  Development  Branch  (ARlft- 
J),  U.S.  Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  avmlable  for 
inspection  at:  Regulatory  Development 
Section,  Regulatory  Development 
Branch  (AR18-J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright,  Environmental 
Protection  Specialist,  Regulatory 
Development  Section.  Regulatory 
Development  Branch  (AR18-J).  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  886-6069. 
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SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  March  22,  1995. 

David  A.  Ullrich. 

Acting  Regional  Administrator. 

(FR  Doc.  95-8214  Filed  4-3-95;  8:45  am] 

BILUNO  COOC  e6<0  80  P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7130] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 


(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 


September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Sub)ects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1 .  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  ct  flooding  and  location 

*Oeplhin 

feet  above 

uiuund. 

•Elevation 

in  feet 

(NOVO) 

OHIO 

Payne  (village),  Paulding  County 

Flatrock  Creek: 
At  Sitzler  Road  

•741 

Approximately  0.9  mile  nwtream  of 
Sitzler  Road  

•743 

Maps  available  for  Inspection  at  ttie 
Village  of  Payne  Water  Plant,  211 
Nortli  Laura  Street,  Payne,  Ofiio. 

Send  comments  to  Tf)e  Honorable  Mi- 
cffael  Brigner.  Mayor  of  tf>e  Village  at 
Payne,  131  Noctfi  Main  Street. 
Payne,  Ofiio  45880. 

§67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  atove 

ground.  '  Elevation  in  leet 

(NGVD) 

Existing 

Modified 

lllirx)«s 

Bannocktxjm  (Vil- 
lage) Lake  Coorv 

ty. 

West  Fork  North  Branch 
Chicago  River. 

Approximately    1,150   feet   upstream   of 
Duffy  Lane. 

•667 

•666 
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State 


CttyAowrVcounty 


Source  o(  flooding 


Middto  Fork  North  Branch 
Chicago  River. 


Location 


Approximateiy    1.400   feet   upstream   o( 

Duffy  Lane. 
Approximate^  650  feet  upstream  of  Half 

Day  Road. 
Approximateiy  0.81   mile  downstream  of 

Half  Day  Road  (State  Route  22). 


(Depth  in  feet  atx>ve 

grourxl  *  Elevation  in  feet 

(NGVD) 


Existing 


•665 
•658 
*65e 


Modified 


•664 
•659 
•659 


Maps  available  lor  inspection  at  the  Mumopal  Bulding,  2275  Telegraph  Road.  Banixjckbum.  Illinois. 

Send  comments  to  The  Honorable  William  S.  Truckenbord.  President  of  the  Vitage  of  Bannockbum.  2275  Telegraph  Road.  Bannockbum.  IM- 
nois  60015. 


IHinots 


Lake  Michigan  . 


For  the  entire  length  within  the  commu- 
nity. 


•584 


•585 


Beach  Park  (Vil- 
lage) Lake  Courv 

ty 

Maps  available  for  inspection  at  the  Munictpal  Bmkjing,  1 1270  Wadsworth  Road.  Beach  Park.  Illinois. 

Send  comments  to  The  Honorable  H.  James  Sokxnon,  Major  of  the  Village  of  Beach  Park.  11270  Wadsworth  Road.  Beach  Park.  Illinois 
60099. 


Illinois 


Buffak)  Grove  (Vil- 
lage) Lake  Courv 
ty- 


McDorukJ  Creek 


Approvimately  160  feet  upstream  of  Mill 
Creek  Drive. 


•694 
*694 


•693 


•693 


At  Mill  Creek  Drive 

Maps  available  for  inspectkxi  at  the  Municipal  Buikting.  50  Raupp  Boulevard.  Buffak)  Grove.  Illinois. 

Send  comments  to  The  Honorable  Sidney  Mathias.  President  of  the  VHIage  of  Butfato  Grove.  50  Raupp  Boulevard.  Buffato  Grove.  Illinois 


60089. 


Illinois 


Central  City  (Vil- 
lage) Maihon 
County. 


Crooked  Creek 


Approximately  1,400  feet  downstream  of 
Illinois  Central  Railroad. 

Approximately   2.700   feet    upstream   of 
new  U.S.  Route  51. 


•466 


•471 


•465 


•469 


Maps  available  for  inspectkin  at  the  Village  Halt.  141  North  Harrison.  Centralia.  Illinois. 

Send  comments  to  The  Honorable  Kenneth  Buchanan.  Mayor  of  the  Village  of  Central  City.  141  North  Harrison,  Centralia.  Illinois  62801. 


lllirK>is 


Deerfiekj  (Village) 
Lake  County, 


Middle  Fork  North  Chicago 
River. 


West  Fork  North  Branch 
Chicago  River. 

Approximately    100    feet    upstream    of 
Montgomery  Road. 

Maps  available  for  inspectk>n  at  the  Muncipal  Buikjing,  850  Waukegan  Road.  DeerfiekJ,  Illinois. 

Send  comments  to  The  Honorable  Bernard  Fonest,  Mayor  of  the  Village  of  DeerfiekJ,  850  Waukegan  Road,  DeefieW,  Illinois  60015. 


At  Lake-Cook  Road  (County  boundary)  ... 

Approximately   0.8   mile   downstream   of 

State  Route  22  (Halt  Day  Road). 
At  Interstate  94  


•650 
•657 
•653 
•665 


•651 
•658 
•651 
•660 


Illinois 


Elmhurst  (City) 
DuPage  County. 


Unnamed  Ponding  Area 


•664 


Located  north  of  Van  Buren  Street,  south 
of  Madison  Street,  east  of  Hillskle  Ave- 
nue, and  west  of  Bryan  Avenue. 

Located  north  of  Butterfield  Road,  south 
of  Harrison  Street,  east  of  Spring  Ave- 
nue, and  west  of  Saylor  Avenue. 

Maps  available  for  inspectk)n  at  the  Public  Works  Department.  Elmhurst  City  Hall.  209  North  York  Street,  Elmhurst,  Illinois. 

Send  comments  to  The  Honorable  Thomas  D.  Marcucci.  Mayor  of  the  City  of  Elmhurst.  209  North  Yori<  Street,  Elmhurst.  Illinois  60126-2759 


•664 


662 


•661 


Illinois 


Mil  Creek 


At  intersection  of  Bonnie  Brae  Avenue 
and  Pierce  Court 


•772 


Grayslake  (Village) 
Lake  County. 

Maps  available  for  inspectk>n  at  the  Munk:ipal  Building.  33  South  Whitney  Street.  Grayslake.  Illinois. 

Send  comments  to  The  Honorable  Pat  Carey.  Mayor  of  the  Village  of  Grayslake.  33  South  Whitney  Street.  Grayslake.  Illinois  60030. 


•773 


Illinois 


Green  Oaks  (Vil- 
lage) Lake  Coun- 
ty- 


Tritxjtary  to  MkJdIe  Fork 
North  Branch  Chk:ago 
River. 


Entire  shoreline  within  the  community 


None 


•682 
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State 


CJtyrtown/county 


Source  of  fkxxJirig 


Location 


•  Depth  in  feelatx>ve 

ground.  •  Elevatkm  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspecton  at  the  Municipei  Building,  2020  OPiaine  Road,  Green  Oaks,  Minois. 

Send  comments  to  The  Honorable  Thomas  Adams,  Mayor  of  the  Village  of  Green  Oaks,  2020  O'Plaine  Road,  Green  Oaks,  Illinois  60048. 


lUinois 


Gumee  (Village) 
Lake  County. 


South  Fork  Gurr>ee  Tribu- 
tary. 


At  Washington  Street  crossing 


None 


•687 


Maps  available  for  inspection  at  the  Municipal  Building,  325  North  O'Plaine  Road,  Green  Oaks,  Illinois. 

Send  comments  to  The  Honorable  Richard  Wetton,  Mayor  of  the  Village  of  Green  Oaks,  325  North  O'Plaine  Road,  Green  Oaks   Illinois 
60031. 


Illinois 


West  Branch  Incfian  Creek 


Approximately  1 ,500  feet  east  of  intersec- 
tkxi  of  Midkithian  Road  and  Marilyn 
Lane. 


•789 


Hawthorn  Woods 
(Village)  Lake 
County. 

Maps  available  lor  inspedkyi  at  the  MunicipaJ  Building,  2  Lagoon  Drive,  Hawthorn  Woods,  Illinois. 

Send  comments  to  Mr.  Doug  Chaltos.  President  of  the  Village  ol  Havirthorn  Woods,  2  Lagoon  Drive,  Hawthorn  Woods,  Illinois  60047. 


•792 


IHirK)is 


HigNand  Park 
(City)  Lake  Courv 

ty. 


Lake  Mtthigan 


Skokie  River . 


At   ttie   county   txxirxlary 

Road). 

At  Old  Elm  Road _ 

Approximately    1,100   leet   upstream   of 

Half  Day  Road. 
At  Lake  Cook  Road  (county  boundary)  .... 

Maps  available  tor  inspection  at  the  Municipal  Building.  1707  St.  John  Avenue,  Higtiland  Park,  Illinois. 

Send  comments  to  T>»  Hor>orable  Daniel  Pierce,  Mayor  of  ttie  City  of  Highland  Part<,  1707  St.  John  Avenue,  Highland  Park.  Illinois  60035. 


MkMto  Fork  North  Brarwh 
Chicago  River. 


Entire  shoreline  within  ttie  community 


(Lake    Cook 


•584 


•632 

•651 
•558 

•650 


•585 


•633 

•650 
•559 

•651 


t1tirK>is 


Entire  shoreline  within  community 


None 


Highwood  (CWy)        J  Lake  Michigan 

Lake  County.         I 

Maps  available  kx  inspection  at  the  Municipal  ButUing,  1 7  Highwood  Avemte,  Highwood,  Minois. 

Send  comnr»ents  to  The  Honorable  John  Sirotti,  Mayor  o*  the  City  of  Highwood.  17  Highwood  Avenue,  Highwood,  Illinois  60040 


•585 


linrK)is 


Lake  BkiH  (VMage) 
Lake  County. 


Lake  Michigan 
Skokie  River ... 


Entire  shoreline  within  comn»ur>ity 


Approximatety    1,650   feet   upstream   of  •669  *666 

Metra  Railroad  bridge. 
Approximately   100  feet  downstream  of  ^671  ^670 

Elgin  Joliet  and  Eastern  Railroad. 

Maps  availat)le  for  inspection  at  the  Municipal  Buikling,  Village  of  Lake  Bluff,  40  East  Center  Avenue,  Lake  Bkiff,  Illinois. 

Send  comments  to  The  HorK>rabie  Fred  G.  Wacker  III,  President  of  the  Village  of  Lake  Bludd,  40  East  Center  Avenue,  Lake  Bkjff,  Illinois 
60048. 


•584 


•585 


lllirx>is 

Lake  County  (Unirv 

Timber  Lake  Drain 

Approximately  125  feet  downstream  of 
Slate  Route  59. 

None 

•750 

corporated 

Areas). 

At  downstream  skJe  of  State  Route  59  .... 

None 

•750 

Lake  Michigan 

Honey  Lake  Drain 

Entire  shoreline  within  community  

•584 

•585 

Approximatety  375  feet  i^jstream  of  Pine- 
wood  Drive. 

None 

*830 

Approximately  650  feet  upstream  of  Pine- 
wood  Drive. 

None 

•831 

North  Flint  Creek  _„. 

Backwater  area  approximately  1 ,500  feet 
east  of  intersection  of  Milter  Road  and 
State  Route  59. 

None 

•768 

Approximately    1,650  feet   upstream   of 

None 

•852 

Echo  Lake  Road 

Diamorx)  Lake 

Entire  stKxeline  within  county 

•742 

•744 

Echo  Lake 

Entire  stxKeltne  wittiin  commurHty  

•844 

Flint  Creek  Trihutaiy 

Approwmately  100  leet  downstream  of 
Elgin,  Jotiet,  and  Eastern  Ra4road. 

None 

•815 

Approximatety  200  feet  downstream  of 

None 

•816 

North  Lake  Shore  Drive. 

West  Fork  North  Branch 

Approximately    100    feet    upstream    of 

•664 

•660 

Chicago  River. 

Montgoiiitiry  Road. 

At  Everett  Road  „ 

None 

•672 
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State 

CNy/lown/county 

Sourc«  o(  floodkig 

Locatkxi 

•  Depth  In  feet  above 

ground. '  Elevation  in  feet 

(NGVD) 

Existing 

Modified 

► 

Tributary  A  to  Buffalo 
Creek. 

Middto  Fork  North  Branch 
Chicago  River. 

Bruce  Tritxjtary  

Diamond  lake  Oram 

Skokie  River 

Approximateiy  800  feet  upstream  of  con- 
fluence with  Buffato  Creek. 
Approximateiy    1.600   feet    upstream   of 

confluence  with  Buftato  Creek. 
Approximateiy  1.350  feet  downstream  of 

Hall  Day  Road  {State  Route  22). 
Approximateiy    100  feet  downstream  of 

Interstate  94. 
Approximateiy  500  feet  north  of  North 

Bruce  Circle. 
Approximateiy  400  feet  upstream  of  the 

upstream  corporate  limits. 
Approximateiy   100  feet  downstream  of 

Elgin.  Joilet.  and  Eastern  Railroad. 
Approximately    1.100   feet    upstream   of 

Elgin.  Joiiet,  arxj  Eastern  Railroad. 
Approximateiy  300  feet  upstream  of  Elgin. 

Joliet,  and  Eastern  Railroad. 
Approximateiy    1,450   feet   upstream   of 

29th  Street. 
Approximateiy  500  feet  Northeast  of  the 

intersectkxi  of  Beivklere  Road  and  Dar- 

reil  Road. 
Entire  length  within  the  county  

•696 

None 

•658 

None 

None 

None 

•725 

•728 

•673 

None 

None 

•682 

•697 
•699 
•659 
•711 
•837 
•837 
•728 
•731 
•672 
•700 
•752 

•682 

Unnamed  Ponding  Area  ... 

Tributary  to  Middle  Fak 
North  Branch  Chteago 
River. 

Maps  available  for  InspectkMi  at  the  Lake  County  Planning  and  Zoning  Department  18  North  County  Street,  Waukegan,  Illinois. 

Send  comments  to  The  Horxnable  Robert  Depke.  Chairman  of  the  Lake  County  Board  of  CommisskKiers.  18  North  County  Street,  Wau- 
kegan,  inirK)i8  60085. 


lllirKNS 


Lake  Forest  (City) 

Lake  Mchigan 

Errtire  shoreline  wittiin  community  

•584 

Lake  County. 

Mkkjie  Fori(  North  Branch 

Approximately    1.450   feet    upstream   of 

•660 

Cfucago  River. 

State  Route  22  (Half  Day  Road). 

Approximately  4,200  feet  downstream  of 

•670 

Wisconsin    Central    Limited    Railroad 

crossing. 

SkoWe  River 

Approximateiy  100  feet  upstream  of  Okj 
Elm  Road. 

•651 

Approximateiy    1,650    feet    upstream    of 

•669 

Metro  Railroad  bridge. 

West  Fork  North  Branch 

Approximately  0.3  mile  upstream  of  Half 

l^one 

Chicago  River. 

Day  Road  (State  Route  22). 

Approximately   0.3   mile  downstream  of 

None 

Everett  Road. 

•585 
•659 
•669 

•652 
•666 
•668 

•671 


Maps  available  for  inspectkxi  at  the  Municipal  BuiWing,  220  East  Deerpath  Road,  Lake  Forest,  Illinois. 

Send  commerrts  to  The  Honorable  Chartes  Clarke,  Mayor  of  the  City  of  Lake  Forest,  220  Deerpath  Road,  Lake  Forest,  Illinois  60045. 


Illinois  

Libertyville  (Village) 
Lake  County. 

Seavey  Drain  Ditch 

Approximately  500  feet  west  of  the  inter- 
sectkxi  of   Sylvan   Drive   and   Dawes 
Street. 

None 

•701 

Bun  Creek  

Approximately  1.100  feet  downstream  of 
State  Route  21. 

None 

•671 

Approximately    0.42    mile    upstream    of 
Butterfiekj  Road. 

None 

•715 

Bun  Creek  Tributary 

At  confluence  of  Bull  Creek 

None 

•676 

Approximateiy    1.850   feet   upstream   of 
confluence  with  Bull  Creek. 

None 

•687 

Maps  available  for  inspectkxi  at  the  Munkapal  BuikJing.  200  fast  Cook  Avenue.  Libertyville.  Illinois. 

Send  comments  to  The  Honorable  Joan  Eckman.  Mayor  of  the  Village  of  Libertyville.  200  East  Cook  Avenue,  Lit>ertyville,  Illinois  60048. 


Illirx)i3 


Lincolnshire  (Vil- 
lage) Lake  Courv 

ty. 


West  Forte  North  Branch 
Chk:ago  River. 


Aptahisx:  Creek 


Approximately 
Duffy  Lane. 


1.500   feet   upstream   of 


Approximately  1 . 1  miles  upstream  of  Half 

Day  Road  (State  Route  22). 
Approximately   2.750   feet   upstream   of 

Busch  Road. 


•667 

None 
None 


•666 

•671 
•657 


Federal  R«?gister  /  Vol.  60.  No.  64  /  Tuesday,  April  4,  1995  /  Proposed  Rules 


17039 


Stale 

CityAown/county 

Source  of  fkxxiing 

Locatkxi 

«  Depth  in  feet  above 

ground.  •  Elevatk>n  in  feet 

(NOVO) 

Existing 

Modified 

Approximately   2,400   feel   upstream   of 
Busch  Road. 

None 

•658 

Maps  availabie  tor  inspection  at  the  Munfcipal  BuWiog.  One  OW  Half  Day  Road,  Lincolnshife,  Wimois. 

Send  comments  to  the  Honorable  Bartara  LaPiana,  Mayor  of  the  Village  of  Lincolnshire,  One  OW  Half  Day  Road,  Lincolnshire.  IHinois  60069. 


Minois 


North  Barrington 
(Village)  Lake 
County. 


North  Flint  Creek 


Approximately    4t)0    feet    upstream    of 
Rugby  Road. 


Hone 
None 


•805 
•808 


Approximately    1,250   feet   upstream   of 
Rugby  Road. 

Maps  avaiiabie  for  inspectkxi  at  the  Municipal  Building.  1 1 1  North  OM  Banir>g(on  Road.  North  Bwiington,  Mnos. 

Send  comments  to  The  Honoratile  Walter  Clarke,  President  of  the  Village  of  North  Barrington,  1 1 1  North  OW  Ban-ington  Road,  North  Bar- 
rington, HHnois  60010. 


Illinois 


North  Chicago 
(City)  Lake  Coun- 
ty- 


Lake  Michigan 
Skokie  River ... 


Approximately  100  feet  downstream  of 
Elgin,  Joliet  and  Eastern  Railroad. 

Approximately  1,450  feet  upstream  of 
29th  Street 

Approximately  .  250  feet  downstream  of 
Atkinson  Road. 

Approximately  350  feet  upstream  of  At- 
kinson Road. 

Maps  availatjle  for  inspection  at  ttie  Munkapal  BuikJing.  1850  Lewis  Avenue.  North  Chk^go,  Illinois. 

Send  comments  to  The  Honorable  Bobby  Thompson.  Mayor  of  the  City  of  North  Chicago,  1850  Lewis  Avenue.  North  Chicago.  Illinois  60064 


MWdle  Fork  fskxth  Branch 
Chicago  River. 


Entire  shoreline  within  the  community 


•584 

•585 

None 

•670 

None 

•700 

None 

•679 

None 

•682 

IHinois 

Oakwood  (Village) 
PauWing  County. 

Auglaize  River 

Approximately   0.5   mile   downstream  of 
Norfolk  and  Southern  Railroad. 

None 

•711 

Approximately  0.6  mile  upstream  of  State 

None 

•712 

Route  613. 

Maps  available  for  inspectk>n  at  the  Village  Hall,  228  North  First  Street.  Oakwood.  OhW. 

Send  comments  to  The  Honorable  Martin  W.  Harmon,  Mayor  of  the  Village  of  Oakwood.  P.O.  Box  126.  Oakwood,  OhW  45873. 


llUnois - _... 

Part*  City  (City) 
Lake  County. 

Skokie  River „.. 

On    downstream    sWe    of    Washington 
Street  bridge. 

Hone 

•700 

Approximately  0.4  mile  upstream  of  29^ 

None 

•700 

Street. 

Maps  availatile  for  inspectkxi  at  the  Munkapal  BuiWing,  3420  Kehm  Boulevard,  Park  City,  Illinois. 

Send  comments  to  The  Horwrable  Robert  Allen,  Mayor  of  the  City  of  Pari<  City.  3420  Khm  Boulevard,  Part<  City.  Illinois  60085. 


Illinois 


Rivenwoods  (Vil- 
lage) LakeCourv 

ty. 


West  Fork  North  Branch 
Ctncago  River. 


At  Interstate  94 


Approximateiy  0.4  mile  upstream  of  Duffy 
Lane. 


•665 


•667 


•664 


Maps  available  for  inspectkxi  at  the  Munknpal  BuiWirig.  300  Portwine  Road,  Riven/voods.  Illinois. 

Send  comments  to  The  Honorable  Charles  Smith.  President  of  the  Village  of  Riverwoods,  300  Portwine  Road,  RivenAOOds,  Illinois  60015- 
3898. 


Illinois 


Vernon  Hills  (Vil- 
lage) Lake  Courv 

ty 


Indian  Creek 


Diamond  Lake  Drain 


PorWing  areas  south  of  Westnrxxeland 
Drive  east  of  intersectkxi  with  State 
Highway  83. 

At  Stale  Route  83  „ 

Approximately  1,000  feet  upstream  of 
State  Route  83. 


None 


•712 
•715 


•703 


•721 
•722 


Maps  avaiaUe  for  inspectkxi  at  the  Murwdpal  BuiWing,  290  Evergreen  Drive,  Vernon  Hills.  Illinois. 

Send  coTTYnents  to  The  Horxxable  Roger  Byrne.  Mayor  of  the  Village  of  Venxxi  Hills,  290  Evergreen  Drive,  Vemon  HUls,  IMnois  60061 . 


Illinois 


Waukegan  (City) 
Lake  County. 


Lake  Michigan . 
Irondale  Creek 


Entire  shoreline  within  the  oommunity 


Approximately    0.49    mite    upstream    of 
Guerin  Road. 


•584 
None 


•585 
•676 


I      ouenn  noao. 
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State 

City/lowrVcounty 

Source  of  fkxxling 

Location 

♦  D«3th  in  feet  above 

grourxj.  "  Elevation  in  feet 

{h4GVD) 

Existing 

Modified 

• 

Skokie  River „ 

Middle  Fork  Norlti  Branch 
Chicago  River. 

Approximateiy    0.59    mile    upstream    of 

Guerin  Road. 
Just  dowrtstream  of  Washington  Street  .... 
AppfOximate<y  500  feet  upstream  of  29th 

Street. 
Approximateiy  1.250  feet  downstream  of 

Wisconsin  Central  Limited  Railroad. 
Approximately  1,600  feet  downstream  of 

Interstate  94. 

None 

Hone 
Nk>ne 

None 

None 

•679 

•700 
•700 

•692 

•704 

Maps  available  for  Inspectkx)  at  the  Munnipal  Buikjing.  410  Robert  V.  Sabonjtan  Place.  Waukegan.  lllirK>is. 

Serxl  comments  to  The  Honorable  William  F.  Durkin.  Mayor  of  tt\e  City  of  Waukegan.  410  Robert  V.  Satxxiiian  Place,  Waukegan,  Illinois 
60085. 


Illinois 


Winthrop  Harbor 
(Village)  Lake 
County. 


Lake  Michigan 


Keltogg  Ravine 


Entire  shoreline  within  the  community 


Approximately  1,150  feet  downstream  of 

Metra  Crossing. 
Approxinr^teiy  1,900  feet  downstream  of 

State  Highway  173. 

Maps'^avallable  for  inspectkxi  at  the  Munk:ipal  Bulkjing.  830  Sheridan  Road,  Winttvop  Hartxx,  Illinois. 

Send  comments  to  The  Honorable  Michael  D.  Lambert  Mayor  of  the  Village  of  Winthrop  Hartxx,  830  Shehdan  Road,  Winthrop  Harbor,  Illi- 
nois 60096. 


'584 

None 
None 


'585 

•653 
'664 


Illinois 


Zkxi  (City)  Lake 
County. 


Lake  Michigan  . 
KeOogg  Ftavine 


Approxinutely  0.76  mile  upstream  of  corv 
fluerKe  with  l^orth  Branch  Keltogg  Ra- 
vine. 

Approximately  1.70  miles  upstream  of 
confluence  with  North  Branch  Keltogg 
Ravine. 

Maps  available  for  lnspectx)n  at  the  Munk^ipai  BuikUng,  2828  Shehdan  Road.  Zion.  Illinois. 

Send  comments  to  The  Honorable  Billy  J.  McCultough.  Mayor  of  the  City  of  Zkxi.  2828  Sheridan  Road.  Zton,  Illinois  60099. 


Entire  shoreline  within  the  comrrxinity 


•584 
Norw 

Nor>e 


•585 
•631 

•643 


Michigan 


Ptymoulh  (Charter 
Township) 
Wayne  County. 


Mkklle  River  Rouge 


Approximately  2,100  feet  downstream  of 
1-275  (At  downstream  corporate  limits). 


f^one 


None 


■667 


•731 


Approximately  1,000  feet  upstream  of 
Ptxjenix  Dam  (At  upstream  corporate 
limits). 

Maps  available  for  irtspection  at  ttie  Township  HaM,  42350  Ann  AitXK  Road,  Plymouth,  Mk^higan. 

Send  comments  to  Ms.  Kathleen  Keen-McCarthy,  Charter  Township  of  PtynxKith  Supervisor,  42350  Ann  Artwr  Road,  Plymouth,  Michigan 
48170. 


Michigan 


Plymouth  (City) 
Wayne  County. 


Middle  River  Rouge 


Approximately  400  feet  dowrtstream  of 
Edward  Hines  Drive  (Downstream  of 
corporate  limits). 

Approximately  600  feet  upstream  of  Mill 
Street. 


None 


None 


•671 


•709 


Maps  available  for  Inspection  at  the  City  Hail.  201  South  Main  Street.  Ptynxxjth.  Michigan. 

Send  comments  to  The  Honorable  Douglas  Miller,  Mayor  of  the  City  of  Plynwuth.  201  South  Main  Street  Plymouth.  iwHchigan  481 70-1688. 


New  Jersey  ... 


Cape  May  Point 

(Borough). 


Atlantx:  Ocean 


Approximately  100  feet  southwest  of  the 

intersection  of  Harvard  and  Coral  Ave- 

iHies. 
Approximately  300  feet  southwest  of  the 

intersectkxi  of  Harvard  and  Coral  Ave- 

rKies. 
At  the  intersectxxi  of  Pearl  Avenue  and 

Cape  Avenue. 


•10 


•14 


•None 


•12 


•15 


•10 
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State 


City /town/county 


Source  of  flooding 


Location 


«  Depth  in  feet  above 

grourxi.  •  Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Cape  May  Point  Municipal  Building,  Cape  May  Point,  New  Jersey. 

Send  comments  to  The  Honoratile  Mateolm  Fraser,  Mayor  of  the  Borough  of  Cape  May  Point,  P.O.  Box  323,  Cape  May  Point,  New  Jersey 
08212. 


New  Jersey 


Newark  (City) 
Essex  County. 


Peddie  Ditch  

Port  Newark  Channel 


West  of  main  Newark  International  Airport 

terminal. 
Intersection  of  Import  Street  and  Marsh 

Street. 
At  confluence  of  Port  Newark  Channel  .... 
Entire  length  within  the  City  of  Newark  .... 

Maps  availatile  for  inspection  at  the  Newark  City  Hall,  Department  of  Engineering,  920  Broad  Street,  Newark,  New  Jersey. 

Send  comments  to  The  Honorat)le  Sharpe  James,  Major  of  the  City  of  Newark,  920  Broad  Street,  Newark,  New  Jersey  07102 


Newark  Bay  

Elizabeth  Channel 


•10 

•10 

•10 
•10 


•9.5 

•9.5 

•9.5 
•9.5 


Ohio 


Florida  (Village) 
Henry  County. 


Maumee  River 


'None 
'None 


•663 
•665 


Approximately  0.57  mile  downstream  of 

the  Henry  Street  bridge. 
Approximately  1 ,700  feet  upstream  of  the 

Henry  Street  tiridge. 

Maps  available  for  inspection  at  the  Village  of  Florida  Clerk's  Office,  East  High  Street  Route  2,  Napoleon,  Ohio. 

Send  comments  to  The  Honoratde  Katherine  Gessner,  Mayor  of  the  Village  of  Ftorkla,  103  South  Canal  Street,  Route  2.  Napoleon,  Ohk) 
43545. 


Ohto 


Henry  County  (Urv 
incorporated 
Areas). 


Maumee  River 


Approximately  1.9  miles  downstream  of 
the  confluerwe  of  Big  Creek. 


None 


None 


•650 


Approximately  2  miles  upstream  of  Coun- 
ty Road  2  (Henry  Street). 

Maps  available  for  inspection  at  the  Henry  County  Planning  Office,  104  East  Washington  Street,  Hahn  Center,  Suite  301,  Napoleon,  Ohio. 

Send  comments  to  Mr.  Richard  C.  Bertz,  Presklent  of  the  Henry  County  Board  of  Commissioners,  P.O.  Box  546,  Napoleon,  Ohio  43454. 


•667 


Ohk) 


Louisville  (City) 
Stark  County. 


Broad-Monter  Creek 


f^rth  Chapel  Creek 


Approximately    500    feet    upstream    of 

Brookfield  Avenue. 
Approximately  660  feet  upstream  of  the 
confluence       with        East       Branch 
Nimishilien  Creek. 

At  upstream  corporate  limits 

Maps  available  for  inspection  at  the  City  of  Louisville,  Planning  and  Development,  215  South  Mill  Street,  Louisville,  Ohio 
Send  comments  to  Mr.  Rotjert  Miller,  Louisville  City  Manager,  215  South  Mill  Street  Louisville,  Ohio  44641. 


At  State  Route  44 


•1104 
None 
•1103 

None 


'1102 
'1160 
'1104 

'1130 


Ohk) 


Paulding  County 
(Unincorporated 
Areas). 


Maumee  River 


Auglaize  River 


Approximately  0.6  mile  downstream  of 
downstream  county  txjundary. 

Approximately  0.2  mile  upstream  of  up- 
stream county  kx)undary. 

Approximately  880  feet  upstream  of  con- 
fluence at  Flatrock  Creek. 

At  upstream  county  boundary 

At  upstream  of  County  Route  171  


Flatrock  Creek/Auglaize 
River  Overflow  Channel. 

At  diversion  from  Auglaize  River 

Maps  available  for  inspection  at  the  Paulding  County  Commissioners  Office,  115  North  William  Street.  Paulding.  Ohk). 

Send  comments  to  Mr.  Carl  Langham,  115  North  William  Street,  Paulding,  Ohio  45879. 


None 

None 

None 

None 
None 

None 


•695 

•724 

•704 

•715 
•704 

•706 


jnnsylvanJa 

Hampden  (Towrv 
ship)  Cumtierland 
County. 

Navy  Ship  Parts  Control 
Center. 

At  the  confluence  with  Trindle  Spring'  Run 

None 

•378 

Drainage  Channel 

Approximately  0.4  mile  upstream  of  the 
second  Gatwon  Dam. 

None 

•417 
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State 


City /town/county 


Source  of  flooding 


Location 


«  Depth  in  feet  above 

gromi. '  Elevation  In  feet 

(hKSVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Hampden  lownthip  Building.  230  Sou»i  Sporting  Hi«  Road.  Mechamcsburg.  Pennsyfvanta. 

S«nd  commenls  to  Mr.  John  E   Bradtey.  Jr..  Hairpden  Towmsh^j  Manager.  230  South  Sporting  Hill  Road.  MechanicsburQ   Pennsvlvanja 
1 7055-3097. 


Pennsylvania 


Mourn  Holly  Spnng 
(Borough)  Cunv 
berkand  Courny 


Mounlam  Craak 


Approximately 
Conrail. 


900  feet  downstream  of 


of 


•536 


•600 


•538 


•600 


Approximately  300  feet  downstream 
upstream  corporate  kmits 

Maps  available  for  inspection  at  the  Mount  Hotty  Spnngs  Municipal  Buldmg.  200  Harmon  Street.  K4ount  Holly  Spnngs,  Pennsylvania 

Send  comments  to  Mr.  James  Co*ns  II.  Borough  ol  Mourt  HoUy  Spnngs  Council  President.  200  Harmon  Street.  Mount  Holly  Springs  Penn 
sylvania  17065. 


Pennsylvania 


Oneida  (Township) 
Huntingdbn 
County 


Juniata  River 


Standing  Stone  Creek 


Approximately  1.100  feet  upstream  of  the 
northem  corporate  limits  of  the  Bor- 
ough of  Huntingdon. 

At  the  southern  corporate  limits  of 
Borough  of  Huntingdon. 

Approximately  500  feet  upstream  of 
southeastern  corporate  limits  of 
Borough  of  Huntingdon. 

Maps  available  for  inspection  at  the  Township  of  Oneida.  Stone  Creek  Road.  Oneida.  Pennsylvania. 

Send  commanto  to  Mr  John  A.  Wagner.  Chavman  of  the  Township  of  Onetda.  R.D.  2.  Huntingdoa  Pennsylvania  16652 


At  the  Borough  of 
corporate  limits 


Huntingdon  northern 


Pennsylvania 


Philadelphia  (City) 
Philadelphia 
County. 


Schuylkill  River 


Cobbs  Creek 


Bytierry  Creek 


Approximately    1 .600 
Passyunk  Avenue. 


feet   upstream   o< 


Approximatety  t.4  mites  upstream  of  Flat 

Rock   Dam  (At   the  upstream  county 

t»undary). 
Approximately    1.275   feet   upstream   of 

Market  Street. 
Approximately   0.3   nmle  downstream  of 

confluence  with  Indian  Creek. 

At  confluence  with  Poquessing  Creek 

At  the  downstream  side  of  Knights  Road  . 


•11 


•57 


•74 

•87 

•28 
•28 


•10 


•54 


•73 

•86 

'27 
•27 


Maps  available  for  inspection  at  the  Philadelphia  Planning  Commission,  1515  Market  Street  Philadelphia.  Pennsylvania  or  the  Department  of 
Licenses  and  Inspection.  1600  Arch  Street.  Room  505.  Philadelphia.  Pennsylvania  19102. 

Send  comments  to  Mr  Edward  G.  Rendell.  Mayor  of  the  City  of  Philadelphia,  Room  215.  City  Hall.  Ptiiladelphia.  Pennsylvania  19107. 


Pennsylvania 


South  Middteton 
(Township)  Cum- 
berland County. 


Mountain  Creek 


Approximately  650  feet  upstream  of  con- 
fluence with  Yellow  Breeches  Creek. 


•505 


None 


•506 


•613 


Approximately  1.1  miles  upstream  of  the 
Borough  of  Mount  Holly  Springs  souttv 
em  corporate  limits. 
Maps  avaiabie  for  inspection  at  the  Township  BuikSng.  520  Park  Drive.  Boiling  Springs.  Pennsylvania 

Send  comments  to  Mr.  Dull  Manweiter.  Chawrnan  ol  \t»  Towr»h^)  of  South  MKkJteton  Board  of  Supen/isors.  520  Park  Drive  Boilina  Sorinas 
Pennsylvania  17007.  »    »-    »- 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  28.  1995. 
Richard  T.  Moore. 
Associate  Director  for  Mitigption. 
|FR  Doc  95-8177  Filed  4-3-95;  8.4.S  »m\ 

BILUMG  COOe  e718-0»-P 


44  CFR  Part  67 


[Dockat  No.  FEMA-7134} 

Proposed  Flood  Elevation 
Detemi  {nations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 


SUIIMARY:  Technical  ioformatioa  or 
comments  are  requested  on  the 
proposed  base  (IGO-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modiHed 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
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evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  .Street.  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  malce  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
1 10  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 


stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


Section  3(fl  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  proposed  rule  involves  no 
poHcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
appUcable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq  ; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Arkansas 


City/town/county 


Calhoun  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Two  Bayou  Main  Canal 


Location 


Two  Bayou  Old  Channel 


Dogwood  Creek 


Approximately  300  feet  downstream  of 
State  Highway  4. 

Just  downstream  of  a  railroad  spur  lo- 
cated approximately  2,000  feet  up- 
stream of  Dogwood  Creek. 

Just  downstream  of  State  Highway  274  ... 

Approximately  200  feet  upstream  of  diver- 
gence from  Two  Bayou  Old  Channel. 

Approximately  900  feet  downstream  of 
State  Highway  203  and  East  Carrxlen 
and  Highland  Railroad. 

Approximately  17,540  feet  upstream  of 
East  Camden  and  Highland  Railroad. 

Approximately  300  feet  downstream  of 
State  Highway  274. 

At  County  Road  

Approximately  1,000  feet  downstream  of 
divergence  from  Two  Bayou  Main 
Canal 

Approximately  200  feet  upstream  of  con- 
fluerK«  with  Two  Bayou  Main  Canal. 

Approximately  200  feet  upstream  of  State 
Highway  274. 

Approximately  200  feet  upstream  of  State 
Highway  203. 

Approximately  11,680  feet  upstream  of 
State  Highway  203. 


#Depth  in  feet  at>ove 

ground.  •Elevation  in  feet. 

(NGVD) 


Existing 


None 


None 


None 
None 

None 


None 

None 

None 
None 

Nor)e 
None 
None 
None 


Modified 


•113 


•123 


•127 
•135 

•155 


•185 

•120 

•128 
•134 

•120 
•135 
•175 
•205 


required  either  to  adopt  or  to  show 


17044 


F<dT>i  E»gi6ter  /  Vol.  60.  No.  64  /  Tuesday.  April  4,  1995  /  Proposed  Rules 


Stats 


Cily/town/county 


Source  ol  flooding 


Dogwood  Creek  Tributory 


Location 


Approximatety  700  feet  upstream  o(  con- 
fluence wwfh  Dogwood  Creek. 

Just  upetream  of  an  unnamed  road  lo- 
cated approximately  8.240  feet  above 
moutt). 


#Depth  in  feet  atxwe 

ground.  'Oevaflon  in  feet. 

(NGVD) 


Existing 


None 
None 


Modiied 


•145 
•152 


Maps  are  avaNabfe  for  inspection  at  the  Calhoun  County  Judge"*  Office,  County  Coorttxxise  (in  County  Squve).  2nd  and  Main  Street.  Hamp- 
ton. Aikansaa 

Send  comments  to  The  Honorable  Arthur  Jorws.  County  Judge,  Ca«X)un  County,  County  Courthouse.  P.O.  Box  626   Hampton  ArKansas 
71744. 


Arkansas 


East  Camden  (City) 
Ouachita  County. 


Two  Bayou  Old  Channel 


Approximately  650  feet  upstream  o(  Alley  None 

B  exterxled. 

Just  downstream  of  State  Highway  274  .„  Norte 

Maps  axe  available  for  inspection  at  City  Hall.  City  of  East  Camden,  100  North  Wom«e,  East  Camden.  ArVarsas. 
Send  comments  to  The  Honorable  Jack  Phar,  Mayor,  City  of  East  Camden.  P.O.  Box  3046,  East  Camden,  Arkansas  7^?W. 


•119 
•120 


Arkansas 


Ouachita  County 
(Unincorporated 
Areas). 


Two  Bayou  Main  Canal  ._. 
Two  Bayou  Old  Charmet    . 


Two  Bayou  Main  Cartal  _. 


Approifimately  300  feet  downstream  of 
State  Highway  274 

Approximately  1,700  feet  downstream  of 
State  Highway  205. 

Just  upstream  o<  State  Highway  203  

Approxvnately  350  leet  downstream  of  an 
unnamed  road  kx:ated  5.300  feet  up- 
stream of  State  Highway  203. 

Approximately  17,650  feet  upstream  c/t 
State  Highway  203. 

Maps  are  available  for  inspection  at  tte  County  Judge's  Office,  Court  House.  145  Jefferson  Street,  Camden.  Arkansas. 
Send  comments  to  The  Honorable  PaiM  Lucus,  County  Judge,  Ouachita  County,  P.O.  Box  644.  Camden.  Arkansas  71 701. 


Approximatety  300  feet  dowratream  of 
State  Highway  4. 


None 

None 

None 

f^tone 
Nor>e 

None 


•t13 

•120 

•134 

•160 
•164 

•185 


Hawaii  ....„ 

Hawaii  County  (Urv 

Keopu  Dramageway  

Just  upstream  of  Kuakini  Highway  

*36 

•36 

incorporated 

Areas). 

Approximately    1.300   feet   upstream   of 

•114 

•110 

Kuakirv  Highway. 

Approximately  50  feet  downstream  of  Ha- 
waii Belt  Road. 

•220 

•220 

Waiaha  Drainageway 

Just  upstream  of  Hawaii  Belt  Road 

•315 

•315 

Splitllow  No.  2. 

Approximately  1  ^00  feel  upstream  of  Ha- 

•327 

•372 

waii  Belt  Road. 

Approximately  500  feet  downstream  of 

•440 

•440 

Hualali  Road. 

• 

« 

Maps  are  available  for  inspection  at  the  Hawaii  Office  Building.  25  Aupuni  Street,  Hio.  Hawaii. 

Send  comments  to  The  Honorable  Stephen  K.  Yamashwo.  Mayor.  Hawaii  County,  25  Aupuni  Street,  Room  215,  Hito.  Hawaii  96720. 


Kansas 


Independence 
(Cly)  Montgom- 
ery Couity. 


Ek  River 


None 
None 


Approximately  3,340  feet  upstream  of 
U.S.  Highway  75/Kansas  State  High- 
way 96. 
Approximately  5,080  feet  upstream  of 
U.S.  Highilray  75/Kansas  State  High- 
way 96. 

Maps  are  available  for  inspection  at  City  Haft.  120  North  Sixth  Street,  Independence,  Kansas. 
Send  comments  to  The  Honorable  Mike  Seller,  Mayor,  City  of  Independence,  City  Hall,  120  North  Sixth  Street.  Independence,  Kansas  67301 


•765 

•764 


Missouri 


Sedalia  (City)  Pettis 
County 


Bnjshy  Creek  .... 


At  the  corporate  Omits,  approximately  640 
feet  downstream  of  West  Main  Street 

Approximately  200  feet  upstream  of  West 
Main  Street. 

Just  upstream  of  State  Fair  Boulevard, 
eastbound  lane. 

Just  upstream  of  Banett  Avenue 

Just  downstream  of  9th  Street 


None 

•793 

None 

•798 

None 

•820 

None 

•841 

None 

•855 
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State 


CityAown/county 


Source  of  flooding 


Brushy  Creek  Tributary  «1 


Sewer  Branch 


Locatx>n 


At  confluence  with  Brushy  Creek  

Just  upstream  of  culvert  at  West  Treat- 
ment Plant. 

Approximately  200  feet  upstream  of  State 
Fair  Road 

Approximately  40  feet  upsfream  of  U.S. 
Highway  50. 

At  ttie  rwrth  corporate  limits,  approxi- 
mately 1.960  feet  downstream  of  U.S. 
Highway  65. 

Just  upstream  of  William  P^rkhurst  Drive 

Approximately  100  feet  upstream  of  Mis- 
souri Avenue. 

Just  downstream  of  Washington  Avenue 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 

None 

Norte 
None 

Norte 


None 
None 

None 


Modified 


•794 
•800 

•814 

•822 

•811 


•824 
•844 

■861 


Maps  are  available  for  inspection  at  the  Engineering  Department,  City  of  Sedalia,  City  Hall,  Second  Fkxjr,  200  South  Osage  Avenue,  Sedalia, 
Missouri. 

Send  comments  to  The  Honorable  Jane  Gray.  Mayor,  City  of  Sedalia.  City  Hall,  Second  Fk)or.  200  South  Osage  Avenue,  Sedalia  Missoun 
65301. 


Oklahoma 


Cleveland  (County) 


Lexington  (City) 


Noble  (Town)  . 
Norman  (City) 


Oklahoma  City 
(City). 


Slaughten/ille 
(Town). 


Moore  (City) 


Canadian  River 


Chouteau  Creek 


Little  River 


Kelly  Creek 


Northmoore  Creek 


At  tower  limit  of  detailed  study  kxated  ap- 
proximately 7.000  feet  downstream  of 
confluerx^e  of  Walnut  Creek. 

Just  upstream  of  U.S.  Highway  77 

Approximately  300  feet  downstream  of 
confluence  of  Chouteau  Creek. 

Approximately  500  feet  upstream  of  Atch- 
ison. Topeka.  and  Santa  Fe  Railroad. 

At  Cemetery  Road  extended  

Just  downstream  of  U.S.  Highway  35  

At  intersection  of  Rot)inson  Street  and 
60th  Avenue. 

At  intersection  of  Franklin  Road  and  60th 

•   Avenue. 

Approximately  800  feet  downstream  of 
confluence  of  Canartan  River  TritHJtary 
1. 

Just  upstream  of  Interstate  Highway  44  ... 

At  Canadian  County-Cleveland  County 
line. 

Approximately  2.000  feet  downstream  of 
State  Highway  77. 

Just  upstream  of  State  Highway  77  

Approximately  200  feet  downstream  of 
Duffy  Road. 

Just  downstream  of  Bryand  Road  

Approximately  300  feet  upstream  of 
Olympic  Street  extended. 

Just  downstream  of  Garland  Avenue  

Approximately  60  feet  upstream  of  Nail 
Parkway. 

Approximately  600  feet  dovirnstream  of 
NW  5th  Street. 

Approximately  50  feet  upstream  of  Max- 
well Avenue. 

AT  NW  20th  Street  

Just  upstream  of  NW  22nd  Street 

Just  upstream  of  Bellaire  Drive  

At  NE  18th  Street 

Approximately  100  feet  downstream  of 
NE  27th  Street. 

Approximately  1.600  feet  upstream  of  NE 
27th  Street. 


N/A 

•1,034 
•1.042 

•1,059 

•1,072 
•1,105 
•1.126 

•1,142 

•1,148 


•1,163 
N/A 

N/A 

N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


•1.020 

•1.035 
•1,044 

•1,062 

•1,072 
•1,107 
•1.126 

•1,140 

•1,147 


•1,165 
•1,180 

•1.045 

•1.055 
•1.061 

•1.071 
•1.246 

•1.259 
•1.267 

•1.124 

•1.240 

•1.268 

•1.273 
•1.246 
•1.254 
•1.280 

•1.292 


I  Just  downstream  of  9th  Street  ...„ I 


None 


•855 


17046                Federal  Register  /  Vol.  60.  No.  64  /  Tuesday.  April  4.  1995  /  Proposed  Rules 

#Depth  in  feet  above 
grourxf  'Elevation  in  feet. 

State 

City/town/county 

Soufte  of  fkxxjing 

Location 

(NGVD) 

Existing 

Modified 

Maps  are  available  for  inspection  at  the  Office  of  County  Commissioners,  Cleveland  County  Courthouse.  201  South  Jones.  Norman.  Otda- 

homa. 

Send  comments  to  The  Honorable  Leroy  Krohmer.  Chairman,  Cleveland  County  Board  of  Commissioners.  County  Courthouse,  201  South 

Jones.  Norman.  Oklahoma  73069-6099. 

Maps  are  availatile  for  Inpsection  at  City  Hall.  130  West  Almond.  Lexington.  Oklahoma. 

Send  corrwnents  to  The  Honorable  Luther  Dean.  Mayor.  City  of  Lexington,  City  Hall,  130  West  Almond,  Lexington.  Oklahoma  73051-0997. 

Maps  are  available  for  inspection  at  City  Hall,  304  South  Main,  Noble,  Oklahon^. 

Send  comments  to  The  Honorable  Dee  Downer,  Mayor,  Town  of  Noble,  City  Hall,  304  South  Main.  Oklahoma  73068. 

Maps  are  available  for  inspectk}n  at  City  Hall,  201  West  Gray,  Nomnan.  Oklahoma. 

Send  comments  to  The  Honorable  Bill  Natkxis.  Mayor,  City  of  Norman,  City  Hall,  201  West  Gray,  Norman,  Oklahoma  73070. 

Maps  are  available  for  inspectkjn  at  the  Department  of  Public  Works.  420  West  Main  Street,  Suite  700,  Oklahoma  City,  Oklahoma. 

Send  corrvnents  to  The  Honorable  RonaW  Norick,  Mayor.  City  of  Oklahoma  City.  City  Hall,  200  North  Walker  Avenue,  Oklahoma  City,  Okla- 

homa 73102 

Maps  are  available  lor  inspectkin  at  City  Hall,  12021  Slaughten/ille  Road,  Lexington,  Oklahoma. 

Send  comments  to  The  Honorable  Terry  CWWress.  Mayor,  Town  of  Slaughterville,  City  Hall,  12021  Slaughterveille  Road,  Lexington.  Okla- 

homa 73051-0997 

Maps  are  available  for  Inspectkxi  at  City  Hall.  301  North  Broadway,  Moore.  Oklahoma 

Send  comments  to  The  Honorable  Glenn  Lewis,  Mayor.  City  of  Moore,  City  Hall,  301  North  Broadway,  Moore  Oklahoma  73153. 

Oregon 

Keizer  (City)  Marion 
County. 

Willamette  River 

Approximately  900  feet  downstream  of 
RIverwood  Drive  extended,  at  the  City 
of  Keizer  corporate  limits. 

•133 

•135 

Approxiamtely    650    feet    upstream    of 

•136 

•136 

Cummings  Lane  extended. 

Approximately    1,000   feet   upstream   of 

•137 

•138 

Way   Drive  extended,   at  the  City  of 

Keizer  corporate  limits. 

Maps  are  available  for  inspection  at  City  Hall,  930  Chemawa  Road,  N.E.,  Keizer,  Oregon. 

Send  comments  to  The  Honorable  Dennis  Kohol,  Mayor,  aty  of  Keizer,  City  Hall,  P.O.  Box  21000.  Keizer,  Oregon  97307-1000. 

Oregon 

Marion  County  (Un- 
incorporated 
Areas). 

Willamette  River 

Approximately    6.9    miles    below    State 
Highway  22  westtxxind  (Marlon  Street 
Northeast). 

•123 

•124 

Approximately    4.2    miles    below    State 

•133 

•134 

Highway  22  westtxxjnd  (Marlon  Street 
Northeast). 

Approximately  2  miles  Ijetow  State  High- 

•137 

•137 

way    22    westtXHjnd    (Marion    Street 

Northeast). 

Approximately  0.6  mile  atx)ve  State  High- 

•142 

•143 

way    22    westtxjund    (Marion    Street 

Northeast). 

Approximately  1  mile  above  State  High- 

•144 

•144 

way    22    westtXHind    (Marion    Street 

Northeast). 

Maps  are  availat}le  for  inspection  at  the  Marion  County  Courthouse,  100  High  Street.  N.E..  Salem,  Oregon. 

Send  comments  to  The  Honorat)*e  Ken  Roudybush,  Administration  Officer,  Marion  County  Board  of  Commissioners,  Marlon  County  Court- 

house, 100  High  Street,  N.E.,  Salem,  Oregon  97301 . 

Oregon 

Polk  County  (Unin- 
corporated 
Areas). 

Willamette  River 

Approximately  13,500  feet  downstream  of 
confluence  of  Glenn  Creek. 

•123 

•124 

Approximately   500  feet  downstream  of 

•132 

•133 

confluence  of  Glenn  Creek. 

Approximately  1.300  feet  downstream  of 

•134 

•135 

confluence  of  Glenn  Creek. 

Approximately  3,100  feet  downstream  of 

•140 

•141 

Southem  Pacific  Railroad. 

At  State  Highway  22  

•142 

•142 
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State 


City/towrVcounty 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  'Elevation  m  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  Community  Devetopment  Department,  Polk  County  Courthouse,  850  Main  Street.  Dallas,  Oregon. 

Send  comments  to* The  Honorable  Ron  Dodge,  Chairman.  Polk  County  Board  of  Commissioners.  Polk  County  Courthouse  850  Main  Street 
Dallas,  Oregon  97338.  ' 


Oregon 


Salam  (City)  Marion 
and  Poik  Court- 
ties. 


Willamette  River 


Approximately  3.3  miles  downstream  of 

confluence  with  Mill  Creek. 
Approximately  2.1   miles  downstream  of 

confluence  with  Mill  Creek. 
Approximately   0.8   mile   downstream   of 

confluence  with  Mill  Creek. 
Approximately  300  feet  downstream  of 
State   Highway  22   eastbound  Center 
Street  Northeast). 

Maps  are  availatjie  for  inspection  at  556  Lit)erty  Street  S.E.,  Salem,  Oregon. 
Send  comments  to  The  Honorable  R.G.  Anderson-Wyckoff,  Mayor,  City  of  Salem,  555  Liberty  Street  S.E..  Room  220,  Salem.  Oregon  97301. 


Approximately  3.7  miles  downstream  of 
confluence  with  Mill  Creek. 


•133 

•133 

•134 

•135 

•136 

•137 

•139 

•139 

•142 

•142 

South  Dakota 


Pennir)gton  County 
(Unincorporated 
Areas). 


Rapid  Creek 


Approximately   4,500   feet    upstream   of 
Jolly  Lane  (County  Road  274). 

Approximately  1,250  feet  downsUeam  of 

Valley  Drive. 
Approximately   2,350   feet   upstream   of 

Valley  Dnve. 
Approxinnately   4,300   feet    upstream   of 

Valley  Drive. 
Approximately  5,500  feet  downstream  of 

East  St.  Patrick  Street 


•3,101 

•3.115 
•3.125 
•3,129 
•3.133 


•3.101 

•3.114 
•3.125 
•3,129 
'3,132 


Maps  are  avaHaWe  for  inspectkjn  at  Pennington  County  Planning  Division.  300  Sixth  Street,  Rapid  City,  South  Dakota. 

Send  comments  to  The  Honorable  Kathy  Wori<,  Chairperson,  Pennington  County  Board  of  Commisskjners.  315  St.  Joseph  Street  Rapid  City 
South  Dakota  57701. 


South  Dakota 


Rapid  City  (City) 
Pennington 
County. 


Rapid  Creek 


Approximately    4,500    feet    upstream   of 
Jolly  Lane  (County  Road  274). 

Approximately  5.500  feet  downstream  of 

East  St.  Patrck  Street. 
Approximately   4,500   feet    upstream   of 

Jolly  Lane  (County  Road  274). 
Approximately  1,200  feet  downstream  of 

East  St.  Patrick  Street. 
Approximately    1.500   feet   upstream   of 

East  St  Patrick  Street. 
Approximately    300    feet    upstream    of 

Creek  Drive. 
Approximately    200    feet    upstream    of 

Campbell  Avenue. 
Approximately  300  feet  upstream  of  Cher- 
ry Avenue. 
Approximately  500  feet  downstream  of 

East  Main  Street. 
Approximately    500    feet    upstream    of 

Maple  Avenue. 
Approximately  450  feet  upstream  of  East 

Boulevard. 

Just  upstream  of  Eighth  Street 

Approximately  250  feet  upstream  of  West 

Omaha  Street. 
Approximately   150  feet  downstream  of 

Sheridan  Lake  Drive. 
Approximately  250  feet  upstream  of  Jack- 
son Boulevard. 
Approximately   550  feet  downstream  of 

Park  Drive. 


•3.101 


•3.101 


•3.133 

•3.132 

•3.101 

•3.101 

♦3.143 

•3,141 

•3.149 

•3.149 

•3.158 

•3,156 

•3.166 

•3,167 

•3,172 

•3,173 

•3.185 

•3,186 

•3.204 

•3203 

•3.207 

•3206 

•3226 
•3265 

•3227 
•3262 

•3282 

•3281 

•3.315 

•3.314 

•3.344 

•3,340 

I      Park  Drtve. 


memtmK 
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State 

Crty/town/county 

Source  of  floodir>g 

Location 

#Depth  in  feet  atwve 

ground.  "Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Appfoximately    1.700   feet    upstream    of 
confluence  of   Raptd  Creek  with  Red 
Rock  Canyori. 

•3,386 

•3.386 

Maps  are  available  for  inspection  at  Rapid  City  Engineering  Division.  300  Sixtti  Street.  Raptd  City,  South  Dakota. 

Send  comments  to  The  HonofaWe  Edward  McLaughlin.  Mayor,  City  of  Rapid  Crty.  300  Sixth  Street.  Rapid  City,  South  Dakota  57701-2724. 


Texas 


Lake  Ray  Hubbard 


From    Collin    County-RocKwall 
boundary  to  State  Highway  78. 


County 


None 


Collin  County  (Un- 
irxxHporated 
Areas). 

Maps  are  available  for  inspectK>n  at  Collin  County  Coufttxxise.  Department  of  Put>lic  Works,  210  South  McDonakJ  Street,  McKinney,  Texas. 

SerxJ  comments  to  The  Honofat)le  Ron  Harris.  Collm  County  Judge,  Country  Courttxjuse,  Suite  626,  210  South  McDonald  Street,  McKinney 
Texas  75069. 


437 


((dialog  of  Federal  Dtxtiuslic  Assislanct:  No. 
83.100.  "Flood  Insurance.") 

DHled:  .MHrch  28.  1995. 
Richard  T.  Moore. 
Associate  Director  for  Mitigation. 
IFK  Do<    95-8178  Filed  4-3-95;  8:45  ami 
BiLUNO  cooe  tris-os-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  05-33.  RM-8597] 

Radio  Broadcasting  Services; 
Fairtjanks.  AK 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  l)y  Northern  Television,  Inc. 
seeking  the  allotment  of  FM  Channel 
243C3  tn  Fairbanks.  Alaska,  as  that 
community's  sixth  local  FM  broadcast 
service.  Coordinates  used  for  Channel 
245C3  at  Fairbanks  are  North  Latitude 
64-50-16  and  West  Longitude  147-42- 
59.  Fairbanks  is  located  with  320 
kilometers  (199  miles)  of  the  United 
States-Canadian  border,  and  therefore, 
the  Commission  must  obtain 
concurrence  of  the  Canadian 
government  to  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  May  22.  1995.  and  reply 
comiiionts  on  or  before  June  6,  1995. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC.  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Northern 
Television.  Inc..  Attn:  Henry  H.  Hove. 
President.  Fairbanks  Division.  3528 


International  Way.  Fairbanks.  AK 
99701 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-33.  adopted  March  22.  1995.  and 
released  March  29. 1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  2100  M  Street.  NW.  Suite  140. 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  \fass  Media  Bureau. 
|FR  Dor.  95-8133  Filed  4-3-95;  845  ara| 
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47  CFR  Part  73 

[MM  Docket  No.  95-<M:  RM-6600] 

Radio  Broadcasting  Services;  Rapid 
City,  SD 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Conway 
Broadcasting  proposing  the  allotment  of 
Channel  222C  at  Rapid  City.  South 
Dakota,  as  the  community's  seventh 
local  FM  transmission  service.  Channel 
222C  can  be  allotted  to  Rapid  City  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  222C  at  Rapids  City  are  North 
Latitude  44-04-50  and  West  Longitude 
103-13-50. 

DATES:  Comments  must  be  filed  on  or 
before  May  22. 1995,  and  reply 
comments  on  or  before  June  6.  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lars  Conway,  Conway 
Broadcasting.  4415  Fremont  Ave., 
South.  Minneapolis.  Minnesota  55409 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-34.  adopted  March  22. 1995.  and 
released  March  29.  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
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Street.  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140. 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  95-8134  Filed  4-3-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Chapter  I 

[Docket  No.  HM-222;  Notice  No.  95-S] 

Improving  the  Hazardous  Materials 
Safety  Program;  Public  Meetings  and 
Request  for  Comments  Related  to 
Regulatory  Review  and  Customer 
Service 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Public  meetings  and  request  for 
comments. 

SUMMARY:  This  notice  announces  a 
nationwide  series  of  seven  public 
meetings  during  April  and  May  to  seek 
information  from  the  public  on 
regulatory  reform  and  improved 
customer  service  for  RSPA's  hazardous 
materials  safety  program. 
DATES:  Meetings:  Public  meetings  will 
be  held  as  follows: 

(1)  April  19.  1995.  in  San  Francisco, 
California. 

(2)  April  20. 1995  in  Chicago,  IHinois. 

(3)  April  26,  1995  in  Clearwater  Beach, 
Florida. 

(4)  April  27,  1995  in  Tampa.  Florida. 


(5)  April  28.  1995  in  Tampa.  Florida. 

(6)  May  16. 1995  in  Houston.  Texas. 

(7)  May  18. 1995  in  Minneapolis. 
Minnesota. 

Comments:  This  notice  invites 
comments  on  both  regulatory  reform 
and  improved  customer  service. 
Participation  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
vmtten  comments.  Please  submit 
comments  before  May  31.  1995. 

ADDRESSES:  Meetings:  See 
Supplementary  Information  for  specific 
times,  locations  and  agendas. 

Comments:  Please  address  written 
comments  to  the  Dockets  Unit  (DHM- 
30).  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590- 
0001.  Comments  may  also  be  faxed  to 
(202)366-3753.  Comments  should 
identify  the  docket  (Docket  No.  HM- 
222).  The  Dockets  Unit  is  located  in 
room  8421  of  the  Nassif  Building,  400 
Seventh  Street  S.W.,  Washington.  DC 
20590-0001.  Office  hours  are  8:30  a.m. 
to  5:00  p.m.,  Monday  through  Friday, 
except  on  public  holidays  when  the 
office  is  closed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmund  J.  Richards,  Interagency 
Hazardous  Materials  Program 
Coordinator,  (202)  366-0656;  or  Suezett 
Edwards,  Training  and  Information 
Specialist,  (202)  366-4900;  Hazardous 
Materials  Safety,  RSPA,  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  On  March 
4,  1995.  President  Chnton  issued  a 
memorandum  to  heads  of  departments 
and  agencies  calling  for  a  review  of  all 
agency  regulations  and  elimination  or 
revision  of  those  that  are  outdated  or  in 
need  of  reform.  The  President  also 
directed  that  front  line  regulators 
"*   *   *  get  out  of  Washington  and 
create  grassroots  partnerships"  with 
people  affected  by  agency  regulations. 
RSPA  is  reviewing  the  Hazardous 
Materials  Regulations  (HMF.;  49  CFR 
Parts  171-180).  and  associated 
procedural  rules  (49  CFR  Parts  106  and 
107).  in  response  to  the  President's 
directive. 

On  September  11. 1993.  the  President 
signed  an  Executive  Order  on  setting 
customer  service  standards.  The 
Executive  Order  requires  continual 
reform  of  the  executive  branch's 
management  practices  and  operations  to 
provide  service  to  the  public  that 
matches  or  exceeds  the  best  ser\  ice 
available  in  the  private  sector.  RSPA  is 
seeking  information  from  customers  of 
its  hazardous  materials  safety  program 
to  determine  the  kind  and  quality  of 


services  they  want  and  their  level  of 
satisfaction  with  existing  services. 

Conduct  of  Meetings 

Meetings  will  be  informal,  intended  to 
produce  a  dialogue  between  agency 
personnel  and  those  persons  directly 
affected  by  the  hazardous  materials 
safety  programs,  regulations  and 
customer  services.  The  meeting  officer 
reserves  the  right  to  limit  time  allocated 
to  speakers,  if  necessary,  to  ensure  that 
all  have  an  opportunity  to  speak. 
Conversely,  meetings  may  conclude 
before  the  scheduled  time  if  all  persons 
wishing  to  participate  have  been  heard. 

Meeting  Schedule  and  Agendas 

The  public  meetings  will  be  held  as 
follows: 

(1)  April  19,  1995.  from  9:00  a.m.  to 
4:00  p.m.,  in  San  Francisco.  California, 
EPA  Region  9,  75  Hawthorne  Street,  San 
Francisco.  California  94105,  1st  floor 
conference  rooms.  This  meeting  will 
have  an  open  agenda. 

(2)  April  20.  1995,  from  9:00  a.m.  to 
4:00  p.m.,  in  Chicago,  Illinois,  Banker's 
Building  (Health  and  Human  Services 
Facility),  105  West  Adams  Street. 
Chicago.  Illinois  60603,  Floor/Room: 
lOth/1015.  This  meeting  will  have  an 
open  agenda. 

(3)  April  26.  1995.  from  1:00  p.m.  to 
4:00  p.m.,  in  Clearwater  Beach,  Florida. 
Sheraton  Sand  Key  Resort  Hotel,  1160 
Gulf  Boulevard,  Clearwater  Beach. 
Florida  34630.  This  meeting,  held 
immediately  after  a  previously 
scheduled  Compressed  Gas  Association 
meeting,  will  focus  primarily  on  the 
manufacture,  maintenance  and  testing 
of  compressed  gas  cylinders. 

(4)  April  27,  1995'  from  1:00  p.m.  to 
4:00  p.m.,  in  Tampa.  Florida,  Crowne 
Plaza.  Sabal  Park,  10221  Princess  Palm 
Avenue.  Tampa,  Florida  33610.  This 
meeting  will  have  an  open  agenda. 

(5)  April  28,  1995,  from  9:00  a.m.  to 
12:00  p.m.,  in  Tampa,  Florida,  Crowne 
Plaza.  Sabal  Park,  10221  Princess  Palm 
Avenue,  Tampa,  Florida  33610.  This 
meeting  will  focus  primarily  on 
pyrotechnics  (fireworks)  transportation 
issues. 

(6)  May  16,  1995,  from  9:00  a.m.  to 
4:00  p.m.,  in  Houston.  Texas.  Sheraton 
Crown  Hotel  &  Conference  Center. 
15700  John  F.  Kennedy  Boulevard. 
Houston.  Texas  77032.  This  meeting 
will  have  an  open  agenda. 

(7)  May  18.  1995.  from  1:00  p.m.  to 
4:00  p.m.,  in  Minneapolis,  Minnesota. 
Radisson  Hotel  South  &  Plaza  Tower, 
7800  Normandie  Boulevard, 
Minneapolis,  Minnesota  55539.  This 
meeting  will  have  an  open  agenda. 

Five  of  the  seven  meetings  (April  19 
in  San  Francisco,  April  20  in  Chicago, 
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April  27  in  Tampa.  May  16  in  Houston, 
and  N4ay  18  in  Minneapolis)  will  have 
an  open  agenda,  based  on  interests  of 
the  participants.  Two  meetings  to  be 
held  in  Florida  will  have  focus  areas  as 
follows: 

(1)  April  26  in  Clearwater  Beach:  This 
meeting,  held  in  association  with  a 
Compressed  Gas  Association  meeting, 
will  focus  primarily  on  the  manufacture, 
maintenance  and  testing  of  compressed 
gas  cylinders. 

(2)  April  28  in  Tampa:  This  meeting, 
held  %vith  the  cooperation  of  the 
American  Pyrotechnics  Association, 
will  focus  primarily  on  pyrotechnics 
(fireworks). 

Even  though  these  latter  two  meetings 
will  have  focus  areas,  they  will  be  open 
to  all  interested  persons  and  speakers 
may  address  any  area  pertinent  to 
RSPA's  hazardous  materials  safety 
program. 

Areas  of  Regulatory  Concern 

In  calling  on  agencies  to  cut  obsolete 
regulations,  the  President  directs  each 
agency  to  consider  the  following  issues 
in  its  review  of  the  regulations: 

•  Is  this  regulation  obsolete? 

•  Could  its  intended  goal  be  achieved 
in  more  efficient,  less  intrusive  ways? 

•  Are  there  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

•  Could  private  business,  setting  its 
own  standards  and  being  subject  to 
public  accountability,  do  the  job  as 
well? 

•  Could  the  States  or  local 
governments  do  the  job.  making  Federal 
regulation  unnecessary? 

RSPA  suggests  that  persons 
commenting  on  the  hazardous  materials 
safety  program  consider  these  issues. 

The  President's  call  for  regulatory 
reform  provides  opportunities  for 


eliminating  or  improving  hazardous 
materials  safety  regulations.  RSPA  has 
undertaken  a  page-by-page  review  of  the 
HMR  and  has  identified  certain  sections 
of  the  HMR  that  are  candidates  for 
elimination,  revision,  clarification  or 
relaxation.  Although  RSPA  does  not 
wish  to  imply  that  discussion  is  limited 
to  these  items,  the  items  listed  below  are 
suggested  as  candidates  for  discussion 
at  the  public  meetings: 

(1)  There  appear  to  be  jurisdictional 
issues  that  need  resolution.  For 
example,  there  is  a  question  as  to 
whether  certain  rail  storage  practices  are 
"storage  in  transportation"  and,  thus, 
subject  to  the  HMR.  and  whether  the 
HMR  should  apply  to  rail  tank  car 
unloading  operations,  not  involving  rail 
carriers,  which  occur  on  private 
facilities.  Other  issues  concern  whether 
RSPA  should  continue  to  exercise 
jurisdiction  in  areas  where  other  Federal 
agencies  also  exercise  jurisdiction.  For 
example,  should  RSPA  remove 
regulatory  provisions  concerning 
hazardous  waste  manifests  in  deference 
to  EPA  requirements  for  manifesting? 
Should  RSPA  continue  to  regulate 
hazardous  materials,  such  as  fireworks, 
that  are  subject  to  regulations  of  the 
Consumer  Product  Safety  Commission 
or  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms?  Should  RSPA  defer  to  the 
requirements  of  other  agencies  having 
occupational  safety  responsibilities 
which  affect  transportation,  such  as  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  and  OSHA 
agreement  States?  RSPA  anticipates 
cuurdinating  with  other  Federal 
agencies  that  regulate  hazardous 
materials  to  resolve  any  multi- 
jurisdictional  problems  identified 
through  the  review. 

(2)  The  modal-specific  portions  of  the 
HMR— Part  174  for  rail.  Part  175  for  air. 
Part  176  for  water  and  Part  177  for 
highway — appear  to  contain  a  number 


of  provisions  that  should  be  eliminated 
or  revised.  For  example,  many  of  the 
special  handling  requirements  and 
accident  response  requirements  appear 
obsolete. 

(3)  There  may  be  opportunities  for 
relaxing  certain  regulatory  provisions 
without  unduly  impacting  safety,  such 
as  by  increasing  the  time  interval  for 
recurrent  training  or  providing 
additional  small  quantity  exceptions 
from  incident  reporting. 

Improvements  to  Customer  Service 

RSPA  is  soliciting  comments  on  the 
kind  and  quality  of  services  its 
customers  want  and  their  level  of 
satisfaction  with  the  services  currently 
provided  by  the  hazardous  materials 
safety  program.  RSPA  will  use  the 
comments  to  establish  service  standards 
and  measure  results  against  them; 
provide  customers  with  choices  in  both 
the  sources  of  service  and  the  means  of 
delivery;  make  information,  services, 
and  complaint  systems  easily  accessible: 
and  provide  the  means  to  address 
customer  complaints.  RSPA's  current 
customer  services  include  providing 
guidance  in  understanding  and 
complying  with  the  HMR  and 
processing  exemptions,  approvals, 
registrations,  grant  applications,  and 
enforcement  actions.  Other  customer 
services  include  conduct  of  multi-modal 
hazardous  materials  seminars,  operation 
of  the  Hazardous  Materials  Information 
Exchange  (HMIX)  electronic  bulletin 
board,  and  development  and 
dissemination  of  training  and 
informational  materials. 

Issued  in  Washington.  DC.  on  Marc:h  30, 
1995. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc  95-8165  Filed  4-3-95;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wild  and  Scenic  River  Suitability  Study 
for  Big  Sheep  Creek,  East  Eagle  Creek, 
Five  Points  Creek,  North  Fork 
Catherine  Creek.  Swamp  Creek,  and 
Upper  Grande  Ronde  River,  Wallowa- 
Whitman  National  Forest,  Baker, 
Union,  and  Wallowa  Counties,  OR;  and 
Granite  Creek  and  Sheep  Creek, 
Payette  and  Nez  Perce  National 
Forests,  Adams  and  Idaho  Counties,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  a 
legislative  environmental  impact 
statement. 

SUMMARY:  The  USDA,  Forest  Service 
will  prepare  a  legislative  environmental 
impact  statement  (LEIS)  and  wild  and 
scenic  river  study  report  to  determine 
the  eligibility  and  address  the  suitability 
of  sections  of  Big  Sheep  Creek,  East 
Eagle  Creek,  Five  Points  Creek.  North 
Fork  Catherine  Creek,  Swamp  Creek, 
and  the  Upper  Grande  Ronde  River 
within  the  Wallowa-Whitman  National 
Forest  boundary  in  Baker,  Union,  and 
Wallowa  Counties,  Oregon;  and  Granite 
and  Sheep  Creek  within  the  Payette  and 
Nez  Perce  National  Forest  boimdaries 
(administrated  by  the  Wallowa- 
Whitman  National  Forest)  in  Adams  and 
Idaho  Counties.  Idaho  for  inclusion  into 
the  National  Wild  and  Scenic  Rivers 
System.  The  Forest  Service  invites 
written  comments  and  suggestions  on 
the  suitability  of  these  river  sections. 
The  agency  gives  notice  of  the 
environmental  analysis  and  decision 
making  process  that  will  occur  on  this 
study  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
recommendation  to  Congress. 

DATES:  Comments  concerning  the  study 
of  these  rivers  should  be  received  by 
May  15, 1995. 


ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  the  river  to  Robert  M.  Richmond, 
Forest  Supervisor,  Wallowa-Whitman 
National  Forest.  P.O.  Box  907.  Baker 
City,  Oregon  97814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  LEIS  should  be  directed  to 
Steve  Davis,  Wild  &  Scenic  River 
Planning  Team  Leader,  Wallowa- 
Whitman  National  Forest,  P.O.  Box  907. 
Baker  City,  Oregon  97814;  telephone 
(503) 523-1316. 

SUPPLEMENTARY  INFORMATION:  The 
USDA,  Forest  Service  agreed  to  study 
the  eligibility  and  suitability  (if 
eligibility  is  confirmed)  of  Big  Sheep 
Creek,  East  Eagle  Creek,  Five  Points 
Creek,  Granite  Creek,  North  Fork  of 
Catherine  Creek,  Sheep  Creek,  Swamp 
Creek,  and  Upper  Grande  Ronde  River 
for  possible  inclusion  in  the  National 
Wild  and  Scenic  Rivers  Svstem.  Section 
5(d)(1)  of  the  Wild  and  Scenic  Rivers 
Act  of  1968  (Public  Law  90-542,  82  Stat. 
906,  as  amended;  16  U.S.C.  1271-1287) 
allows  for  the  study  of  new  potential 
wild  and  scenic  rivers  not  designated 
under  Section  3(a)  or  designated  for 
study  under  Section  5(a)  of  the  Act. 
Section  5(d)(1)  states  "In  all  planning 
for  the  use  and  development  of  water 
and  related  land  resources, 
consideration  shall  be  given  by  all 
Federal  agencies  involved  to  potential 
national,  wild,  scenic,  and  recreational 
river  areas."  The  study  will  consider 
within  the  Wallowa-Whitman  National 
Forest  boundary  a  48-mile  segment  of 
Big  Sheep  Creek  from  its  headwaters 
(including  the  North,  Middle,  and  South 
Forks)  to  the  Imnaha  Wild  and  Scenic 
River  boundary;  a  15-mile  segment  of 
East  Eagle  Creek  from  its  headwaters  to 
the  Eagle  Wild  and  Scenic  River 
boundary;  a  12-mile  segment  of  the 
mainstem  of  Five  Points  Creek  from  its 
headwaters,  just  north  of  the  confluence 
with  the  Middle  Fork  of  Five  Points 
Creek,  to  the  National  Forest  boundary; 
a  13.5-mile  segment  of  the  North  Fork 
of  Catherine  Creek,  from  its  headwaters 
to  the  National  Forest  boundary;  a  16.5- 
mile  segment  of  Swamp  Creek  from  the 
National  Forest  boundary  to  the  )oseph 
Creek  Wild  and  Scenic  River  boundary; 
and  a  27.5-mile  segment  of  the  Upper 
Grande  Ronde  River  from  its  headwaters 
to  the  National  Forest  boundary.  The 
study  will  also  consider  within  the 
Payette  and  Nez  Perce  National  Forest 


boundaries  (administered  by  the 
Wallow-Whitman  National  Forest)  a 
12.5-mile  segment  of  Granite  Creek  and 
a  15.5-mile  segment  of  the  East  and 
West  Forks  of  Sheep  Creek  from  their 
headwaters  to  the  Snake  Wild  and 
Scenic  River  boundary.  The  studies  will 
include  lands  generally  within  V*  mile 
from  each  stream  bank.  Preliminary 
alternatives  include  recommending  wild 
and  scenic  designation  for  each  segment 
and  an  alternative  that  recommends 
none  of  the  segments  for  designation. 

Robert  M.  Richmond,  Forest 
Supervisor,  Wallow-Whitman  National 
Forest  is  the  responsible  official  for 
preparing  the  suitability  study.  The 
Secretary  of  Agricuhure,  U.S. 
Department  of  Agriculture,  room  200-A. 
Administration  Building,  Washington. 
DC  20250  is  the  responsible  official  for 
recommendations  for  wild  and  scenic 
river  designation. 

Public  participation  is  especiallv 
important  at  several  points  in  the  study 
process.  The  first  point  is  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  is  seeking  information, 
comments,  and  assistance  from  Federal 
State,  and  local  agencies,  affected  Indian 
tribes,  individuals  and  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  The  public  input 
will  be  used  in  preparation  of  the  draft 
LEIS. 

Initial  scoping  has  occurred.  Public 
meetings  have  been  held  and  comments 
have  been  solicited  by  letters  and 
newspaper  articles,  starting  in  May  of 
1994.  Additional  scoping  meetings  are 
planned.  Federal,  State,  and  local 
agencies  as  well  as  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reser\^ation.  the  Nez  Perce  Tribe,  user 
groups,  and  other  organizations 
participated  in  scoping  the  issues  that 
should  be  considered.  Additional 
comments  concerning  the  studv  of  these 
rivers  are  encouraged. 

The  draft  LEIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA),  and  available  for  public 
review  by  June  1995.  At  that  time,  the 
EPA  will  publish  a  notice  of  availability 
of  the  draft  LEIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  LEIS 
will  be  90  days  from  the  date  the  EPAs 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  managemt-nt 
of  this  river  participate  at  that  time.  To 
be  the  most  helpful,  comments  on  fhi? 
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draft  LEIS  should  be  as  speciGc  as 
possible,  and  may  addross  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act.  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  LEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  LEIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  LEIS  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Hodel, 
803  F.2d  1016.  1022  (9th  Cir.  1988)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
f.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
The  leason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  study  and  environmental 
impact  statement. 

After  the  comment  period  ends  on  the 
draft  LEIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  LEIS.  In  the  final 
LEIS.  the  Forest  Service  will  respond  to 
comments  received.  The  final  LEIS  is 
scheduled  to  be  completed  by  October 
1995.  The  Secretary  will  consider  the 
comments,  responses,  and  consequences 
discussed  in  the  L£IS,  applicable  laws, 
regulations,  and  policies  in  making  a 
recommendation  to  the  President 
regarding  the  suitability  of  these  river 
segments  for  inclusion  into  the  National 
Wild  and  Scenic  Rivers  System.  The 
final  decision  on  inclusion  of  a  river  in 
the  National  Wild  and  Scenic  Rivers 
System  rests  with  the  Congress  of  the 
United  States. 

Dated:  March  24. 1995. 
Sieriing  |.  Wilcox, 
Acting  Associate  Deputy  Chief 
IFR  Doc.  95-8136  Filed  4-3-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Fore^n-Trade  Zones  Board 
[Docket  9-95] 

ForeigrvTrade  Zone  93.  Triangle  J 
Council  of  Governments;  Application 
for  Subzone:  AT&T/Custom 
Manufacturing  Services 
(Telecommunication  and  Computer 
Products)  Whitsett,  NC  (Greensboro 
area) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Triangle  )  Council  of 
Governments,  grantee  of  FTZ  93. 
requesting  special-purpose  subzone 
status  for  the  telecommunication  and 
computer  products  manufacturing  plant 
of  Custom  Manufacturing  Services 
(CMS),  (subsidiary  of  AT&T 
Corporation)  in  Whitsett  (Guilford 
County).  North  Carolina,  adjacent  to  the 
Greensboro  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  27.  1995). 

The  CMS  facility  (3  buildings/210.000 
sq.  ft.  on  19  acres)  is  located  at  6537 
Judge  Adams  Road.  Whitsett,  North 
Carolina,  10  miles  east  of  Greensboro. 
The  facility  (400  employees)  is  used  to 
produce  a  variety  of 
telecommunications  and  computer 
products,  components  and 
subassemblies.  Telecommunication 
products  include  encryption  devices, 
speech  compression  devices,  cellular 
handsets  and  network  equipment,  ATM 
and  digital  conferencing  switches, 
optical  and  voice  recognition  circuit 
packs,  teleconferencing  bridges  and 
routers,  and  p>ower  equipment  for  voice 
and  data  transmission.  Computer 
products  include  signal  processing 
computers,  local-area  network  (LAN)/ 
wide-area  network  (WAN)  equipment, 
workstations,  high  resolution  terminals, 
printers,  portable  copiers,  optical  disk 
drives,  disk  array  controllers,  and 
memory  modules.  Most  of  the  products 
are  manufactured  under  contract  for 
other  AT&T  plants  and  for  other 
telecommunication  and  computer 
product  manufacturers. 

Foreign  components  currently 
account  for  15  percent  of  material  used 
in  production.  Items  sourced  from 
abroad  include  cable  assemblies, 
computer  parts  and  subassemblies,  dial 
pad  assemblies,  computer  monitors  and 
displays,  sheet  glass,  semiconductors, 
integrated  circuits,  keypads,  LCDs 
(liquid  crystal  displays),  LEDs  (light 
emitting  diodes),  microphones,  power 


supplies,  printed  circuit  assemblies, 
printed  wiring  boards,  ringers,  speakers, 
switches,  rectifiers,  resistors, 
transformers,  transistors,  capacitors, 
connectors,  diodes,  and  hardware, 
inducing  screws  and  bolts. 

Zone  procedures  would  exempt  CMS 
bom  Customs  duty  payments  on  foreign 
components  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rate 
that  apphes  to  the  finished  product 
(duty  rates,  duty-free  to  8.5%).  The  duty 
rates  on  foreign  components  range  from 
duty-free  to  10  percent.  The  application 
indicates  that  zone  procedures  will 
improve  the  plant's  international 
competitiveness  and  will  help  increase 
exports. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  appHcation  and  report  to 
the  Board. 

PubUc  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  5,  1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  18,  1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  400  West  Market  Street,  Suite 

400,  Greensboro.  North  Carolina 

27401. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716. 14th  &  Pennsylvania  Avenue. 

NW..  Washington.  DC  20230. 

Dated:  March  28.  1995. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary 

IFR  Doc  9S-8192  Filed  4-3-95;  8:45  am) 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
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BACKQROUNO:  Each  year  during  the 
annhreTsaTy  month  of  the  pubtication  of 
an  antidinnping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  sectitm  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 


the  Department  of  Commerce  (the 
Depertment)  Regulations  (19  CFR 

353.22/355.22  (1933)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duiy  order,  finding,  or 
suspended  investigation. 


OPPORTUNITT  TO  KEOUtST  A  RCVtEW:  Not 
later  than  April  30.  l^S.  interested 
parties  may  request  adinioistis^ve 
review  oi  the  iolioMriAg  orders,  findings, 
or  suspeoded  invesUgatioQS.  with 
anniversary  dates  in  April  for  the 
foUowing  periods: 


Antidumping  duty  pmoeedings: 

Canada:  Sugar  and  Synjps.  (A-122-085) „ 

Fcanoe:  Sortjitoi.  <A-427-001» „ _.... 

Greaoe:  Etoctratytic  Manganese  OiaxUe.  (A-<484-80])  „ 

Japan:  Cakaum-Hypocrtlonte,  (A-588-401) 

Japan;  Cyanu/ic  Acid,  <A-588-019)  .._ „ 

Japan:  Electroiytic  Manganese  Dioxide,  (A-588-806) 

Japan:  l-enses,  (A-588-819)  _ 

Japan:  3.5"  Micnxfcks  and  Media  Theneof.  (A-588-W2) 

Japatr  Rtrter  Chatn,  o»ier  than  Bicycle,  (A-588-02^ 

Kazakhstan:  Ferrosilicon,  (A-823-8W)  

Kenya:  Standard  Camatwos,  <A-^r79-602) 
Kofea:  Cotar  Telfl\Nsion  Reoeivets,  <A-680-008) 


Period 


Menco:  Certain  Fresh  Cut  Rowers.  (A-201-601) 


^kxway:  fuesh  and  Chited  Atentic  Salmon,  (A-403-801) 

Tai»««:  Color  TeJevtson  Recetvars,  <A-583-0Q9J 

Ukraine:  Farrosilioon.  (A-834-804) 
Countervailing  duty  proceedings: 
Argentina:  Wool,  {C-357-002) 


AngenCna:  CoJd-Rolled  Carbon  Steel  Flat-RoBed  l^ioduois.  (C-357-005) 

BrazH:  Pig  Iron,  <C-351-062)  

Malaysia:  Carbon  Steei  Wire  Rod,  <C-557-701) 

Mexicx):  Leather  Wearing  Apparel,  (C-201-001) 


Nonway:  Fresh  and  Chrtied  Atenlic  Sahnon,  (C-403-802) 

Peac  Ponton  Chrysanthemums,  (C-333-601)  

Thafland;  Rice.  (C-549-603) 


04«n/94-03O1/95 
(W01«*-<J3^1f95 
04«1/94-03/31»5 
0«Oiy94-03l31/95 
(MA)V94-03Ol/95 
04rai/94-03Ql^ 
04/0 1/94-03;3 1/95 
04/01/94-03/31/95 
04^)1/94-03/31/96 
04/01/94-03/31/95 
04,'01 '94-03/31/95 
04)01 /94-03O1«5 
04«1«*-03/31«5 
04/01/94-03/31^95 
O4/0iy94-C3i31/95 
04X)t/94-03/3l/95 

01/01/94-12^1/94 
01/01/94-1201/94 
01/01/94-12/31/94 
01/0i;94-12/31,'94 
01/01/94-12/31/94 
01«n/94-12f31/94 
01)01/94-12f31«4 
01«1/94-ia31«4 


In  accordance  with  §§  353.22(a)  and 
35S.22(a)  of  the  regulations,  an 
interested  part^y  as  defined  b^  §  3S3.2(k) 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  antidumping  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  resellers 
covered  by  an  antidumping  finding  or 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  reseiicrs.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  a  reseller  (or  a  producer  if  that 
produoer  also  resells  merchandise  bora 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  county  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically  which  reseller{s) 
and  which  countries  of  origin  for  each 
reseller  the  request  is  intended  to  cover. 
Seven  copies  of  the  request  should  be 
siAmJtted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Admimetration,  Room  B-099, 
U.S.  Depaitment  of  Commerce. 
Wariungttsn,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  of  the  Office  of  Antidumping 


Compliance,  Attention:  John  Kugelman, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accM-dance  with 
§  353.311g)  or  3S5.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Departin«it'5  service  list. 

The  Departm«it  will  publish  in  the 
Federal  Re^ster  a  notice  of  "Initiatioo 
of  Antidun-j  p  i  i  ig  (Countervailing)  Duty 
Administrative  Review."  for  requests 
received  by  April  30,  1995.  If  the 
Department  does  not  receive,  by  April 
3tl,  199S,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instnict  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute. 
but  is  publisfaed  as  a  service  to  the 
international  trading  cocnmunity. 


Dated:  March  29, 1995. 
Roland  L.  Mad>onalit. 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

IFR  Doc  95-8197  Filed  4-3-9S;  8:45  amj 
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(A-68e-838,  A-SSO-B26,  h-STO-^2,  A-583- 
S24] 

Initiation  of  AntidiMnping  Duty 
Investigations:  P(rtyvtny<  Alcotw}4  From 
Japan,  the  Republic  of  Korea,  the 
People's  RepuMic  o<  Chtna,  arKl 
Taiwan 

AGENCY:  Import  Administration, 

International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  OATE:  April  4,  1995. 

FOR  fUWTMER  1HF0MIATI0N  COItfTACT: 
Loiris  Apple  or  John  Brinkmann  at  (202) 
482-1769  or  (202)  482-5288.  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Coastitutian 
Avenue.  NW.,  Washington.  DC  20230. 


emitting  diodes),  microphones,  pf<wer 


susptsiiueu  invesiigauun. 
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Initiation  of  Investigations 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  fanuary  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

The  Petition 

On  March  9.  1995.  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  in  proper  form  by  Air 
Products  and  Chemicals.  Inc.  (the 
petitioner),  one  of  three  U.S.  producers 
of  polyvinyl  alcohol.  Supplements  to 
the  petition  were  filed  on  March  21  and 
24,  1995. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioner  alleges  that 
imports  of  polyvinyl  alcohol  from  Japan, 
the  Republic  of  Korea  (Korea),  the 
People's  Republic  of  China  (PRC).  and 
Taiwan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to.  a  U.S.  industry. 

The  petitioner  states  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(c)  of  the  Act.  as  amended 
by  the  URAA.  requires  that  the 
Department  determine,  prior  to  the 
initiation  of  an  investigation,  that  a 
minimum  percentage  of  the  domestic 
industry  supports  an  antidumping 
petition.  A  petition  meets  those 
minimum  requirements  if  (1)  domestic 
producers  or  workers  who  support  the 
petition  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product;  and  (2)  those  domestic 
producers  or  workers  expressing 
support  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to,  the 
petition. 

The  petitioner,  one  of  three  known 
domestic  producers  of  the  domestic  like 
product,  accounts  for  more  than  25 
percent  of  the  total  production  of  the 
domestic  like  product  as  defined  in  the 
petition.  One  producer  has  informed  the 
Department  that  it  takes  no  position 
regarding  this  antidumping  petition. 
Although  the  petition  identified  only 
two  U.S.  producers  of  polyvinyl  alcohol, 
on  March  29, 1995,  the  Department 
received  a  statement  from  another 


company  indicating  that  it  is  a  producer 
of  polyvinyl  alcohol  and  that  it  opposes 
the  petition.  A  review  of  production 
data  reveals  that  the  petitioner  accounts 
for  more  than  25  percent  of  the  total 
production  of  the  domestic  like  product 
and  for  more  than  50  percent  of  that 
produced  by  companies  expressing 
support  for,  or  opposition  to,  the 
petition.  Accordingly,  the  Department 
determines  that  this  petition  is 
supported  by  the  domestic  industry. 

Scope  of  the  Investigations 

The  merchandise  under  investigation 
is  polyvinyl  alcohol.  Polyvinyl  alcohol 
is  a  dry,  white  to  cream-colored,  water- 
soluble  synthetic  (xilymer,  usually 
prepared  by  hydrolysis  of  polyvinyl 
acetate.  This  product  includes  polyvinyl 
alcohols  hydrolyzed  in  excess  of  85 
percent,  whether  or  not  mixed  or 
diluted  with  defoamer  or  boric  acid. 

The  merchandise  under  investigation 
is  currently  classifiable  under  item 
3905.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Ahhough  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Export  Price  and  Normal  Value 

Japan 

Export  price  was  based  on  a  price 
offered  by  a  Japanese  trading  company 
in  late  September  1994.  The  petitioner 
adjusted  the  price  for  foreign  inland  and 
ocean  freight,  storage  and  handling,  U.S. 
duties,  and  U.S.  inland  freight. 

The  petitioner  based  normal  value  on 
the  low  end  of  a  range  of  prevailing 
domestic  invoice  pricing  obtained  from 
a  Japanese  trading  company.  The 
petitioner  made  adjustments  to  normal 
value  for  home  market  inland  freight, 
trading  company  mark-ups  and 
differences  between  home  market  and 
U.S.  credit. 

Based  on  a  comparison  of  the  export 
price  to  normal  value,  the  calculated 
dumping  margin  is  77.49  percent. 

Korea 

Export  price  was  based  on  the  average 
c.i.f  unit  value  of  U.S.  imports  from  the 
Korea  during  November  1994.  The 
petitioner  adjusted  this  price  for  foreign 
inland  and  ocean  freight  expenses. 

The  home  market  price  was  based  on 
a  letter  from  a  Korean  producer  to  a 
home  market  customer,  announcing  an 
increase  from  the  price  in  effect  during 
the  fourth  quarter  of  1994.  The 
petitioner  adjusted  the  price  in  effect 
prior  to  the  increase  for  home  market 
inland  freight. 


The  petitioner  based  the  normal  value 
on  constructed  value  (CV)  because  it 
asserts  that  the  Korean  home  market 
price  provided  in  the  petition 
represented  sales  that  were  made  below 
the  cost  of  production  (COP)  and, 
therefore,  was  not  an  appropriate  basis 
for  calculating  normal  value. 

The  two  components  of  COP  are  the 
cost  of  manufacture  (COM)  and  selling, 
general  and  administrative  expenses 
(SG&A).  The  petitioner  calculated  COM 
on  the  basis  of  its  own  cost  and 
production  experience  and  published 
prices  in  trade  publications  for  cerfain 
chemical  inputs,  adjusted  for  known 
differences  in  Korean  costs.  For  SG&A. 
including  financial  expenses,  the 
petitioner  relied  upon  the  financial 
statements  of  the  Korean  producer  of 
polyvinyl  alcohol. 

The  allegation  that  the  Korean 
producer  is  selling  the  foreign  like, 
product  in  its  home  market  at  prices 
below  its  COP  is  based  upon  a 
comparison  of  the  adjusted  home 
market  price  with  the  calculated  COP 
Based  on  this  information,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  at  prices  below  COP  in 
accordance  with  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  will 
initiate  a  cost  investigation  with  respect 
to  Korea. 

Therefore,  for  purposes  of  this 
initiation,  in  accordance  with  section 
773(b)(1)  of  the  Act,  we  are  accepting 
the  petitioner's  estimate  of  CV  as  the 
appropriate  basis  for  Korean  normal 
value.  The  petitioner  based  CV  on  its 
COP  methodology,  adding  an  amount 
for  profit  and  export  packing  to  arrive  at 
a  total  CV.  Prior  to  the  amendment  of 
the  Act  by  the  URAA,  the  Department 
used  the  greater  of  actual  profit  or  an 
eight  percent  minimum  profit  to 
calculate  CV.  The  URAA  eliminated  the 
statutory  minimum  for  profit.  In  the 
petition,  therefore,  profit  was  calculated 
on  the  basis  of  the  Korean  producer's 
financial  statements,  a  method  that  is 
consistent  with  the  URAA  amendments. 
Packing  was  based  upon  the  petitioners 
own  cost  experience. 

For  Korea,  based  on  comparisons  of 
export  price  to  CV.  the  calculated 
dumping  margin  is  187.43  percent. 

People's  Republic  of  China 

Export  price  was  based  on  the  average 
c.i.f  unit  value  of  U.S.  imports  from  the 
PRC  during  November  1994  and  on  a 
sales  call  report  from  the  same  month. 
In  both  cases,  the  petitioner  adjusted  the 
starting  prices  for  ocean  freight  and  U.S. 
credit,  because  this  is  an  export  price 
calculation,  and  because  the  Department 
does  not  deduct  direct  selling  expenses 
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from  the  export  price,  we  have 
recalculated  the  petitioner's  export  price 
to  remove  the  U.S.  credit  adjustment. 

The  petitiooer  asserts  that  the  PRC  is 
an  NkSE  vrithia  the  meaning  of  sections 
771(1 8)(A)  «ad  (C)  of  tiie  Act  aad  in 
accordance  with  section  773(c)  of  the 
Act.  Aoxinlingly.  the  normal  value  of 
the  product  ^wuld  be  based  on  the 
producer's  factors  of  production,  valued 
in  a  surrogate  market  economy  country. 
In  previous  investigations,  the 
Department  has  determined  that  the 
PRC  is  an  NME.  and  the  presumption  of 
NME  ^atus  continues  for  the  initiation 
of  this  investigation.  See,  e.g..  Final 
Detemunation  of  Sales  at  Less  Than 
Fair  Vaiae:  Glycine  from  the  People's 
Hepubltc  of  China.  60  FT?  5620  (Jan.  30, 
1995). 

ft  is  OUT  practice  in  NME  cases  to 
constnjct  nonnal  value  from  the  factors 
of  production  of  those  factories  that 
produced  polyvinyl  alcohol  sold  to  the 
United  States  during  the  period  of 
investigatioiL 

In  the  course  of  this  investigation,  all 
parties  wriii  have  tiie  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  tlie  PRC's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
PRC.  59  FR  22585  (May  2.  1994). 
With  the  exception  of  two  raw 
materials,  the  petitioner  based  the 
factors  of  production  [i.e.,  raw  materials, 
labor,  and  energy)  on  its  own 
production  process  and  usage 
experience.  For  the  two  exceptions,  the 
petitioner  made  adjustments  based  on 
its  knowledge  of  differences  in  the 
manufacturing  processes  in  the  PRC  and 
estimated  the  raw  material  consumption 
and  the  amount  of  by-product  based 
upon  its  knowledge  of  the  production 
process  of  the  other  U.S.  producer. 
Profit,  SC&A,  and  iact(xy  overhead  were 
based  on  rates  calculated  from  a 
financial  statement  that  included  the 
chemical  sector  in  India,  published  in 
the  Resen-e  Bank  of  India  Bulletin 
(September  1994^. 

Ine  petitiooer  valued  these  £actors. 
where  possible,  on  pubhcly  available 
published  infoimation  from  the 
surrogate  countrj'  it  selected.  India  was 
selected  for  the  surrogate  country 
because  it  is  the  only  non-industriaUzed 
country  listed  in  the  Directory  of  World 
Chemical  Producers  { 1 995/ 1 996 
Standard  Edition)  that  the  petitioner 
knows  is  producing  the  merchandise 
subject  to  investigation.  Further,  India's 
gross  domestic  product  is  comparable  to 
the  PRC's. 

Indian  packing  costs  are  not  included 
in  the  valuation  of  the  factors  of 


production  because  the  petitioner  was 
unaUe  to  obtain  the  oeoessary 
informatiorL  Factory  overhead,  SGfcA, 
and  profit  are  based  on  the  finarKial 
statement  for  Indian  chemical 
producers,  as  pubUshed  in  the 
September  1994  Reserve  Bank  of  India 
Bulletin. 

Based  on  a  comparison  of  the  export 
price  to  the  factors  of  production,  the 
calculated  dumping  margins  range  from 
139.82  to  163.72  percent. 

Taiwan 

Export  price  was  based  on  the  average 
c.i.f.  unit  value  of  U.S.  imports  from 
Taiwan  during  October  1994.  The 
petitioner  made  adjustments  for  foreign 
inland  and  ocean  freight  expenses. 

The  home  market  price  was  based  on 
a  domestic  invoice  from  a  Taiwanese 
producer  to  a  hwne  market  customer  in 
October  1994.  The  petitioner  adjusted 
this  price  for  home  market  inland 
freight 

Ine  petitioner  based  the  normal  value 
on  CV  because  it  asserts  that  the 
Taiwanese  home  market  price  provided 
in  the  petition  represented  sales  that 
were  made  below  the  COP  and, 
therefore,  was  not  an  appropriate  basis 
for  calculating  normal  value. 

The  components  of  COP  are  COM  and 
SG&A.  "Hie  petitioner  calculated  the 
COM  on  the  basis  of  its  own  cost  and 
production  experience  and  published 
prices  in  trade  publications  for  certain 
chemical  inputs,  adjusted  for  known 
cost  differences  in  "Taiwan.  For  SG&A. 
including  financial  expenses,  the 
petitioner  relied  upon  the  financial 
statements  of  the  Taiwanese  producer  of 
polyvinyl  alcohoL  This  producer 
manufactures  and  sells  products  in 
multiple  industries.  Since  the  petitioner 
had  submitted  financial  data  for  a 
Taiwanese  chemical  producer  whose 
manufacturing  acti\ities  are  limited  to 
the  chemical  sector,  we  recomputed 
SG&A  using  this  data. 

The  allegation  that  the  Taiwanese 
producer  is  selling  the  foreign  like 
product  in  its  home  market  at  prices 
below  its  COP  is  based  upon  a 
comparison  of  the  adjusted  home 
market  price  vtrith  the  calculated  COP. 
Based  on  this  information,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  at  prices  below  COP  in 
accordance  with  section  773(b)(2KAHi) 
of  the  Act.  Accordingly,  the  Department 
will  initiate  a  cost  investigation  with 
respect  to  Taiwan. 

Therefore,  for  the  purposes  of  this 
initiation,  we  are  accepting  the 
petitioner's  estimate  of  CV,  as  adjusted 
by  tiie  Department,  as  the  appropriate 
basis  for  Taiwanese  normal  value.  The 


petitioner  based  CV  od  its  COP 
methodology,  described  above,  adding 
an  amount  for  profit  and  packing  to 
arrive  at  a  total  CV.  The  Department 
made  the  same  adjustnient  to  the 
petitioner's  Taiwanese  SG&A  estimate 
as  in  the  COP  calculation.  The 
petitioner  calculated  profit  on  the  basis 
of  financial  data  for  three  Taiwanese 
chemical  producers,  however  only  one 
of  these  chemical  producers 
manufactured  and  sold  solely  chemical 
products.  Therefore,  the  Department 
recomputed  profit  on  the  basis  of  the 
financial  data  for  the  one  company 
whose  operations  were  limited  to 
chemicals.  Tliis  treatment  of  profit  is 
consistent  with  the  URAA  amendments. 
Packing  costs  were  based  on  the 
petitioner's  experience. 

For  Taiwan,  oased  on  comparisons  of 
export  prices  to  CV.  the  recalc-ulated 
dumping  margins  are  in  a  range  frtsm 
82.23  to  91.83  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  polyvinji  alcohol  from  Japan. 
Korea,  the  PRC,  and  Taiwan  are  being, 
or  likely  to  be,  sold  at  less  than  fair 
value.  If  it  becomes  necessary  at  a  later 
date  to  consider  the  petition  as  a  source 
of  facts  available,  we  may  review  the 
calculations. 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
polyvinyl  alcohol  and  have  foimd  that 
it  meets  the  requirements  of  section  732 
of  the  Act.  incUiding  the  requirements 
concerning  the  material  injur}-  or  threat 
of  material  injtiry  to  the  domestic 
producers  of  a  domestic  like  product  by 
reason  of  the  complained-of  imports, 
allegedly  sold  H  less  than  fair  value. 
Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  polyvinyl 
alcohol  from  the  PRC,  Japan.  Korea,  and 
Taiwan  are  beii^  or  are  likely  to  be. 
sold  in  the  Uait^  States  at  less  than  fair 
value.  Unless  extended,  we  will  make 
our  preliminary  determinations  by 
August  16, 1995. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)t3KA)  of  die  Act,  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  the 
PRC,  Japan,  Korea,  and  Taiwan.  We  will 
attempt  to  provide  copies  of  the  public 
version  of  Ae  petition  to  all  the 
exporters  named  in  die  petition. 

ITC  Notification 

We  have  notified  the  International 
Trade  Comnussion  ((TC)  of  our 
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initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  WC 

The  ITC  will  determine  by  April  24. 
1995,  whether  there  is  a  reasonable 
indication  that  imports  of  polyvinyl 
alcohol  from  Japan,  Korea,  the  PRC,  and 
Taiwan  are  causing  material  injury,  or 
threaten  to  cause  material  injury  to  a 
U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
investigations  being  terminated; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

Dated:  March  29, 1995. 
Susan  G.  Escennan. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  9S-8193  Filed  4-3-95;  8:45  am) 

BILUNO  CODE  9S10-OS.P 

A-688-623 

Professional  Electric  Cutting  Tools 
From  Japan;  Termination  ot 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Admir>istrative 
Review. 

SUMMARY:  On  August  24, 1994,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  FR  39033)  the  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  order  on 
professional  electric  cutting  tools  from 
japan.  This  review  has  now  been 
terminated  as  a  result  of  the  withdrawal 
by  the  petitioner  of  its  request  for 
review. 

EFFECTIVE  DATE:  .^pril  4.  1995. 
FOB  FURTHER  INFORMATION  CONTACT:  Jack 
Dulberger  or  Maureen  Flannery.  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\V..  Washington,  DC  20230. 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  29,  1994,  Black  and  Decker. 
Inc.,  a  U.S.  manufacturer  of  professional 
electric  cutting  tools,  as  an  interested 
party,  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  professional  electric  cutting  tools 


from  Japan,  for  the  period  January  4, 
1993  through  Jime  30.  1994,  pursuant  to 
19  CFR  353.22(a)(2)  (1994).  On  August 
24, 1994,  the  Department  published  in 
the  Federal  RegMer  (59  FR  43537)  the 
notice  of  initiation  of  that 
administrative  review. 

Black  and  Decker  timely  withdrew  its 
request  for  review  on  October  24,  1994, 
pursuant  to  19  CFR  353.22(a)(5).  As  a 
result,  the  Department  has  terminated 
the  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
use.  1675)  and  19  CFR  353.22(a)(5). 
Joseph  A.  Spetrini^ 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-81 94  Filed  4-3-95;  8:45  am) 
WLUNG  COCffc  3510-OS-P 


University  of  Washington,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
5>ection  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-153.  Applicant: 
University  of  Washington,  Seattle,  WA 
98195.  Instrument:  Electron  Microscope, 
Model  CMIOO.  Manu/arturer- Philips, 
The  Netherlands.  Intended  Use:  See 
notice  at  60  FR  7168,  February  7, 1995. 
Order  Dafe:  April  30.  1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instnmient  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM.  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  Stales  at  the 
time  of  order  of  the  instrument. 

Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc  95-8195  Filed  4-3-95;  8:45  am) 

BILLING  COOE  9610~OS-F 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserve 

AGENCY:  Onice  of  Ocean  and  Coastal 

Resource  Management.  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Alaska  and 
Northern  Marianas  Islands  Coastal  Zone 
Management  Programs  and  the  Old 
Woman  Creek  (Ohio)  and  South  Slough 
(Oregon)  National  Estuarine  Research 
Reserve  Programs. 

These  evaluations  will  be  conducted 
pursuant  to  Sections  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  coastal  states  with 
resp>ect  to  coastal  and  estuarine 
management.  Evaluation  of  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves  requires 
findings  concerning  the  extent  to  which 
a  state  has  met  the  national  coastal 
management  objectives,  adhered  to  its 
Coastal  Program  or  Reserve  Management 
Plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
imder  the  CZMA.  The  evaluations  will 
include  a  site  visit,  consideration  of 
pubUc  comments,  and  consultations 
with  interested  Federal.  State,  and  local 
agencies  and  members  of  the  public. 
Pliblic  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Old  Woman  Creek  National 
Estuarine  Research  Reserve  in  Ohio 
evalilation  site  visit  will  be  from  May 
15-19, 1995.  A  public  meeting  will  be 
held  on  Wednesday,  May  17.  1995,  at  7 
p.m.,  at  the  Old  Woman  Creek  Visitor's 
Center,  2514  Cleveland  Road-Ea^t, 
Huron,  OH. 

The  Commonwealth  of  the  Northern 
Marianas  Islands  Coastal  Zone 
Management  Program  evaluation  site 
visit  will  be  from  June  5-9, 1995.  .\ 
public  meeting  will  be  held  on 
Wednesday.  June  7,  1995  at  7:30  p.m., 
in  Saipan. 

The  Alaska  Coastal  Zone  Management 
Program  evaluation  site  visit  will  be 
from  June  19-23,  1995.  A  public 
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meeting  will  be  held  on  Monday.  June 
19, 1995,  at  7  p.m..  at  the  Anchorage 
Legislative  Information  Office,  716  W. 
4th  Avenue,  Suite  200,  Anchorage,  AK. 
Teleconference  connections  to 
Legislative  Information  Offices  will  be 
provided  between  Anchorage  and  the 
coastal  communities  of  Ketchikan, 
Sitka,  Juneau,  Cordova.  Valdez,  Kenai, 
Kodiak,  Dillingham,  Bethel,  Nome, 
Kotzebue,  and  Barrow. 

The  South  Slough  National  Estuarine 
Research  Reserve  in  Oregon  evaluation 
site  visit  vdll  be  from  July  10-14. 1995. 
A  public  meeting  will  be  held  on 
Thursday.  July  13. 1995,  at  7  p.m.,  at 
Southwestern  Oregon  Community 
College,  1988  Nevmiark,  Coos  Bay,  OR. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  vmtten  comments  to 
Vickie  A.  AUin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Midway, 
11th  Floor,  Silver  Spring,  Maryland, 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  announcing  the 
availabihty  oitiie  Final  Evaluation 
Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  AUin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East- West  Highway. 
11th  Floor,  Silver  Spring,  Maryland, 
20910,  (301)  713-3090,  ext.  126. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
AdministratioD 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone. 

[FR  Doc.  95-8150  Filed  4-3-95;  8:45  ami 
BILLING  COOE  3510-OS-M 


P.D.  032495B] 

Western  Pacific  Fishery  Management 
Coundl;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council),  and  its 
entities,  will  hold  meetings  from  April 
19-21, 1995,  at  the  Rainmaker  Hotel  in 
Pago  Pago,  American  Samoa. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop  St.. 
Suite  1405,  Honolulu,  HI,  96813; 
telephone  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  On  April 
19.  the  Council's  Standing  Committees 
will  meet  from  8:00  a.m.  until  6:00  p.m. 
The  full  Council  will  convene  for  its 
86th  meeting  on  April  20-21,  from  8:00 
a.m.  until  5:00  p.m.  On  April  20,  fit)m 
8:00  a.m.  until  9:00  a.m.,  the  Council 
will  hold  a  closed  session  to  discuss 
personnel  matters.  The  tentative 
Council  meeting  agenda  will  be: 

1.  Closed  session  to  discuss  personnel 
matters 

2.  Introduction 

3.  Approval  of  Agenda 

4.  Approval  of  85th  Council  Minutes 

5.  Reports  from  the  Council's  State 
Territories  and  Commonwealth 

6.  Reports  from  the  fishery  agencies 
and  organizations 

7.  Enforcement 

a.  US  Coast  Guard  activities; 

b.  NMFS  activities  and  status  of 
proposed  Pacific  enforcement 
conference; 

c.  Status  of  violations; 

d.  Enforcement  Committee 
recommendations ; 

e.  Public  comment;  and 

f.  Council  discussion  and  action 

8.  Ecosystems  and  Protected  Resources 

a.  Longline  observer  quarterly  report; 

b.  Longline/turtle  workshop; 

c.  Justification  for  Main  Hawaiian 
Islands  (MHI)  monk  seal  relocations; 

d.  Status  of  Hawaiian  Islands 
humpback  whale  sanctueiry; 

e.  Coral  reef  management  needs, 
possibly  including  development  of  a 
coral  reefs  fishery  management  plan; 

f.  Scientific  Standing  Committee 
(SSC)  recommendations; 

g.  Ecosystems  and  Habitat  Committee 
recommendations; 

h.  Public  comment;  and 

i.  Council  discussion  and  action. 

9.  Pelagics 

a.  Longline  permit  actions; 

b.  Status  of  fisheries; 

c.  Preliminary  report  on  Pacific 
pelagic  fisheries  database  review; 


d.  Status  of  request  for  single-council 
designation; 

e.  United  Nations  Conference  on 
Straddling  and  Highly  Migratory  Fish 
Stocks; 

f.  Pelagic  Fisheries  Research  Program: 

g.  Draft  pelagic  fisheries  research 
plan; 

h.  Status  of  Small  Boat  Pelagic 
Fisheries  Working  Group; 

i.  SSC  recommendations; 

j.  Pelagics  Committee 
recommendations; 

k.  Public  comment;  and 

1.  Council  discussion  and  action. 

10.  Bottomfish 

a.  Status  of  fisheries; 

b.  Status  of  MHI  bottomfish 
management  initiative; 

c.  NMFS  report  on  Northwestern 
Hawaiian  Islands  (NWHI)  catch 
reporting  system; 

d.  SSC  recommendations; 

e.  Bottomfish  Committee 
recommendations; 

f.  Public  comment;  and 

g.  Council  discussion  and  action. 

11.  Crustaceans 

a.  1995  NWHI  lobster  quota; 

b.  Experimental  fishing; 

c.  Status  of  stocks; 

d.  Status  of  NWHI  lobster 
management  review; 

e.  Consideration  of  alternative 
management  program  for  NWHI; 

f.  SSC  recommendations; 

g.  Crustaceans  Committee 
recommendations; 

h.  Public  comment;  and 

i.  Council  discussion  and  action. 

12.  Native  Rights  and  Indigenous 
Fishing  Issues 

a.  Status  of  Magnuson  Act 
amendments/other  Federal  legislation; 

b.  Status  of  State  of  Hawaii's  Molokai 
subsistence  fishing  demonstration 
project; 

c.  Status  of  Moomomi  community- 
based  subsistence  fishing  proposal; 

d.  Kahoolawe  ocean  management 
plan.  Request  for  Proposals; 

e.  Native  Rights  Committee 
recommendations; 

f.  Pubhc  comment;  and 

g.  Council  discussion  and  action. 

13.  Program  Planning 

a.  Status  of  proposed  Hawaii 
ownership  of  unincorporated  U.S. 
Pacific  Islands; 

b.  Status  of  joint  Interior-Commerce 
working  group  to  review  Federal  policj' 
in  the  Pacific; 

c.  Status  of  Midway  Reuse  Committee; 

d.  Saltonstall-Kennedy  proposals  for 
the  region: 


on  professional  electric  cutting  tools 
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e.  Status  of  the  Magniisan  Act  re- 
authorization; 

f.  Status  of  Western  Pacific  Fisheries 
Information  Network; 

g.  Status  of  cooperative  project  to 
correlate  El  Nino-Southem  Oscillation 
and  island  fishery  data; 

h.  Council's  public  education 
outreach  program; 

1.  Defining  marine  recreational  and 
commercial  flshing/fishermen; 

i.  SSC  recommendations; 

k.  Budget  and  Program  Committee 
recommendations: 

1.  Public  comment;  and 

m.  Council  discussion  and  action. 

14.  Administrative  Matters 

a.  Reports  on  meeting  and  workshops: 

b.  1995-96  Advisory  Panel  selection; 

c.  Statement  of  organization, 
practices,  and  procedures  revisions: 

d.  Recommendations  of  Executive  and 
Budget  and  Program  Committees; 

e.  Scheduling  of  87th  Council 
meeting; 

f.  Public  comment;  and 

g.  Council  discussion  and  action. 

15.  Fishermen's  Forum 

16.  Other  Business 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  27, 1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-8132  Filed  4-3-95;  8:45  amj^ 

WLLMO  COOC  3610-22-f 

p.D.  031495q 

Mahr>6  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  no.  2  to  scientific 
research  permit  no.  873  (P772#63). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  873  submitted  by 
the  Southwest  Fisheries  Science  Center, 
NMFS,  P.O.  Box  271.  U  Jolla.  CA 
92038-0271.  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  vtrritten  request  or  by 
appointment  in  the  following  offices: 


Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway,  Suite  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region.  NMFS. 
501  West  Ocean  Boulevard.  Suite  4200. 
Long  Beach.  CA  90802.  (310/980-4016). 

SUPP1.EMENTARY  INFORMATION:  On 
February  15,  1995.  notice  was  published 
in  the  Federal  Register  (60  FR  8632] 
that  a  modification  of  permit  no.  873, 
issued  July  28.  1993  (58  FR  34038).  had 
been  requested  by  the  above-named 
organization.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Lmporiing  of 
Marine  Mammals  (50  CFR  pari  216).  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq),  and 
the  provisions  of  §  222.25  of  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Permit  no.  873  authorized  the  permit 
holder  to  biopsy  several  species  of 
cetaceans  off  the  Pacific  and  Southern 
Oceans,  and  to  import  biopsy  tissues 
collected  outside  of  U.S.  waters.  The 
permit  has  been  modified  to  add  several 
additional  species  to  the  permit 
authority,  to  import  biopsy  tissues  from 
these  additional  species,  to  expand  the 
study  area  to  include  the  Indian  Ocean, 
to  biopsy  gray  whales  (including 
animals  accompanying  calves),  fin,  sei. 
minke,  and  right  whales,  and  to  employ 
photo-identification  and 
photogrammetry  techniques  to  study 
both  gray  whales  and  the  additional 
species  mentioned  above. 

Issuance  of  this  modification,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  modification:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  March  21, 1995. 

Ann  D.  Terbush, 

Chief  Permits  S-  Documentation  Division, 
National  Marine  Fisheries  Service. 

(FR-Doc.  95-8169  Filed  4-3-95;  8:45  am) 
WLLINO  COOC  3610-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  tt>«  Establishment  and 
Adtustm«nt  of  Import  R«stralnt  Limits 
for  Certain  Cotton,  Wool  and  Marv 
Made  Fib«r  Textile  Products  Produced 
or  Manufactured  in  Egypt 

March  27.  1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
and  adjusting  limits  for  the  new 
agreement  year. 

EFFECTIVE  DATE:  April  5,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jermifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Memoranda  of  Understanding  (MOUs) 
dated  September  12, 1993  and  April  29, 
1994  between  the  Governments  of  the 
United  States  and  the  Arab  Republic  of 
Egypt  establish  limits  for  the  period 
begirming  on  January  1, 1995  and 
extending  through  Ciecember  31.  1995. 
The  limit  for  Categories  340/640  has 
been  reduced  for  carryforward  used 
during  the  previous  agreement  period. 

These  limits  will  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  Egypt  becomes  a 
member  of  the  World  Trade 
Organization. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20,  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOUs,  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  their 

provisions. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  27,  1995. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  Memoranda  of 
Understanding  (MOUs)  dated  September  12, 
1993  and  April  29,  1994  between  the 
Goveminents  of  the  United  States  and  the 
Arab  Republic  of  Egypt;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  April  5, 
1995.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Egypt  and  exp>orted  during 
the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  rastraint 
limit' 

Fabric  Group 
218-220.224- 
227.313-317 
and  326.  as  a 
group. 
Sublevels  in  Fab- 
ric Group 
218  

83.191.888  square  me- 
ters. 

• 

2.508.000  square  me- 
ters. 

19.573.194  square  me- 
ters. 

19.573.194  square  me- 
ters. 

19.573,194  square  me- 
ters. 

19,573,194  square  me- 
ters. 

19,573,194  square  me- 
ters. 

19,573,194  square  me- 
ters. 

35,941.995  square  me- 
ters. 

19.573,194  square  me- 
ters. 

22.984.979  square  me- 
ters. 

19.573,194  square  me- 
ters. 

2,508,000  square  me- 
ters. 

7.681,216  kilograms  of 
which  not  more  than 
2,409,100  kilograms 
shall  be  in  Category 
301. 

2.226,000  dozen. 

870,000  dozen. 

219  

220  

224  

225  

226  

227  

313  ._ 

314  

315 

317  

326  

Levels  not  in  a 
group 
300/301  

338/339  

340«40  

Category 

Twelve-month  restraint 
limit' 

369-S2 

448  

1.167,791  kilograms. 
18,342  dozen. 

'  The  limits  have  not  been  ac^usted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Should  Egypt  become  a  member  of  the 
World  Trade  Organization  (WTO),  the  limits 
set  forth  above  will  be  subject  to  adjustment 
in  the  future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Comjuunwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 
(FR  Doc.  95-8196  Filed  4-3-95;  8:45  am] 
BILUNQ  CODE  )510-OFI-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 

submitted  to  OMB  for  clearance  the 

following  proposal  for  collection  of 

information  imder  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

Chapter  35). 

Title,  Applicable  Form,  and  Applicable 
Control  Number:  Defense  FAR 
Supplement,  Part  209,  Contractor 
Qualifications,  and  related  clause  at 
252.209;  OMB  Control  No.  0704-0360 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Average  Burden  Hours/Minutes  Per 
Response:  40  hours 

Responses  Per  Respondent:  1 

Number  of  Respondents:  18 

Annual  Burden  Hours:  720 

Annual  Responses:  18 

Needs  and  Uses:  The  Defense  FAR 
Supplement,  Part  209,  prescribes 


policies  and  procedures  for,  among 
other  things,  avoiding  organizational 
conflicts  of  interest.  The  information 
required  by  this  requirement  will  be 
used  by  the  Government  to  determine 
if  an  actual  or  potential  conQict  of 
interest  exists,  and  to  determine  the 
best  course  of  action  to  avoid  or 
mitigate  such  a  conflict 

Affected  Public:  Businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
revision  to  the  information  collection 
should  be  sent  to  Mr.  Weiss  at  the 
Office  of  Management  and  Budget, 
Desk  Officer  for  DoD,  Room  10236, 
New  Executive  Office  Building, 
Washington,  DC  20503 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington.  VA  22202- 
4302 

Dated:  March  29. 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-8138  Filed  4-3-95;  8:45  am) 
BtLUNQ  CODE  5000  0«  M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 

submitted  to  OMB  for  clearance  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

Chapter  35). 

Title  and  Applicable  OMB  Control 
Number:  DOD  FAR  Supplement.  Part 
237.70,  Mortuary  Services,  and  the 
clause  at  252.237-7011,  Preparation 
History;  OMB  Control  Number  0704- 
0231 

Type  of  Request:  Extension 

Average  Burden  Hours  Per  Response:  1 

Responses  Per  Respondent:  1 

Number  of  Respondents:  500 

Annua/  Burden  Hours:  500 

Annual  Responses:  500 

Needs  and  Uses:  This  information  is 
used  by  (1)  contracting  officers  to  I 

ensure  that  the  contractor  has  | 

properly  prepared  the  body  and  (2)       I 
the  common  carrier  so  that  the  body 
can  be  shipped  by  that  carrier 


appointment  in  the  following  offices: 


designed  to  assist  only  in  the 
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Affected  Public:  Business  or  other  for- 
profit  and  Small  Businesses  or 
organizations 

Frequency:  On  occasion 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit 

Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  tAi.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
forDOD,  Room  10236,  New  Executive 
Office  Building,  Washington.  EX] 
20503 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington.  Virginia 
22202^302 

Dated;  March  29.  1995. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  9S-6139  Filed  4-3-95;  8;45  am) 
BIUJNQCOM  8000  04  M 


Office  of  the  Secretary 

U.S.  Strategic  Command  Stratagic 
Advisory  Group 

agency:  Department  of  Defense. 

USSTRATCOM. 

ACnOM:  Notice. 

SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  will  meet  in  closed  session  on 
April  20  and  21. 1995. 

The  mission  of  the  SAG  is  to  provide 
timely  advice  on  scientific,  technical, 
and  policy-related  issues  to  the 
Commander  in  Chief,  U.S.  Strategic 
Command,  during  the  development  of 
the  nation's  strategic  warplans.  At  this 
meeting,  the  SAG  will  discuss  strategic 
issues  that  relate  to  the  development  of 
the  Single  Integrated  Operational  Plan 
(SIOP).  Full  development  of  the  topics 
will  require  discussion  of  information 
classified  TOP  SECRET  in  accordance 
with  Executive  Order  12356.  April  2. 
1982.  Access  to  this  information  must 
be  strictly  limited  to  personnel  having 
requisite  security  clearances  and 
specific  need-to-know.  Unauthorized 
disclosure  of  the  information  to  be 
discussed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  law  92-463,  as  amended  (5 
U.S.C.  App.  n  (1988)),  it  has  been 
determined  that  this  SAC  meeting 
concerns  matters  listed  in  5  U.S.C. 


5S2b(c)(l)  (1988).  and  that,  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  29. 199S. 
LM.  BynuM, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Dspartment  of  Defense. 

IFR  Doc.  95-8137  Filed  4-3-fl5;  8.45  am] 

SILLMO  COOC  iOOO  04  M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-21-002] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

March  29.  1995. 

Take  notice  that  on  March  23,  1995. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  changes  were 
made  in  compliance  with  the 
Commission's  Order  issued  in  this 
proceeding  on  February  15.  1995.  which 
are  intended  to  reflect  the  reallocation 
of  SBA  costs  as  provided  in  the  SBA 
Settlement,  filed  on  September  12.  1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  jjerson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  DC,  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  filed  on  or  before  April  5. 1995. 
All  protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Casbell, 
Secretary. 
(FR  Doc.  95-8141  Filed  4-3-95;  8:45  ami 

BILUNO  COM  (Tir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5183-71 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCVi  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  conunent.  The 
ICR  described  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4.  1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Fanner  at  EPA.  (202)  260- 
2740.  please  refer  to  EPA  ICR  #1747.01. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Information  Collection  Request 
(ICR)  for  Report  and  Database  on 
Ecosystem  Research  in  the  Pacific 
Northwest. 

Abstract:  This  is  a  new  information 
collection  request  to  establish  a  database 
of  ecosystem  research  activities  in  the 
Pacific  Northwest.  The  establishment  of 
the  database  is  one  of  the  tasks  assigned 
under  President  Clinton's  Forest  Plan 
and  aiisociated  Record  of  Decision 
(ROD)  ft-om  U.S.  District  Court  in 
Seattle.  Specifically,  the  task  requires 
the  EPA  to  identify  possible  sources  of 
research  activities  (State,  federal,  and 
university  research  programs)  and 
compile  this  information  into  an  EPA 
electronic  database.  The  information  is 
needed  to:  (1)  Ensure  that  EPA  and  non- 
EPA  research  conducted  in  the  Pacific 
Northwest  is  complementary,  (2)  help 
federal  research  organizations  identify 
research  needs  or  redundant  projects, 
(3)  serve  as  a  basis  for  development  of 
an  interagency  ecosystem  research  plan 
that  is  responsive  to  the  requirements  in 
the  President's  Forest  Plan. 

The  information  will  be  gathered 
through  a  voluntary  mail  survey  that 
targets  researchers  working  at  various 
governmental  and  non-governmental 
institutions  located  within  the  Pacific 
Northwest.  Respondents  will  be  asked 
to  provide  information  that  includes:  (1) 
Identification  information  (title,  contact, 
and  princip>al  investigators),  (2)  project 
status  (activities,  funding),  (3) 
descriptive  information  about  the 
research  (spatial  scale,  location, 
ecosystem,  etc.),  and  (4)  survey  goals 
and  objectives.  Respondents  shall  also 
be  asked  to  provide  their  opinion  on  the 
top  five  ecosystem  research  needs  to 
support  the  President's  Forest  Plan. 
Following  the  distribution  of  the  survey, 
the  EPA  will  perform  follow-up  calls  to 
track  survey  completion  and  answer 
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questions  that  respondents  may  have 
about  the  survey. 

EPA  will  perform  quaUty  assurance 
checks  on  completed  surveys  and  enter 
the  information  into  an  electronic 
database  that  shall  be  accessible  to 
researchers.  The  information  will  be 
used  by  the  EPA  and  research 
organizations  to  establish  a  basehne  of 
information  about  research  activities 
and  encourage  coordination  among 
various  research  institutions. 

Burden  Statement  Ihiblic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  for 
mail  surveys,  including  time  for 
reviewing  instructions,  gathering  and 
compiling  the  information,  and 
completing  and  reviewing  the  response. 

Responaents:  Researchers  at  federal. 
State  and  university  institutions  that 
maintain  ecological  research  programs 
in  the  Pacific  Northwest. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  One  time. 

Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  asp>ect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy'ffifmer,  EPA  ICR  #,  1747.01,  U.S. 

Environmental  Protection  Agency, 

Information  PoHcy  Branch  (2136),  401 

M  St.,  SW,  Washington.  DC  20460 
and 
Timothy  Hunt,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  St.,  NW.. 

Washington,  DC  20503 

Dated:  March  30.  1995. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
(FR  Doc.  95-8211  Filed  4-3-95;  8:45  am) 
BILLING  COOE  66M-S0-M 


Office  of  Research  and  Development 

[FRL-5183-4] 

Amt>lent  Air  Monitoring  Reference  and 
Equivalent  Methods;  Equivalent 
Method  Designation 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  53,  has 
designated  another  equivalent  method 
for  the  measurement  of  ambient 
concentrations  of  sulfur  dioxide.  The 
new  equivalent  method  is  an  automated 
method  (analyzer)  that  utilizes  a 
measurement  principle  based  on  UV 
fluorescence.  'The  new  designated 
method  is  identified  as  follows: 

EQSA-0495-100,  "Advanced 
Pollution  Instrumentation,  Inc.  Model 


lOOA  Sulfiu-  Dioxide  Analyzer," 
operated  on  any  full  scale  range 
between  0-50  ppb*  and  O-IOOO  ppb,  at 
any  temperature  in  the  range  of  5  to  40 
degrees  C,  with  a  5-micron  TFE  filter 
element  installed  in  the  fiher  assembly, 
with  either  the  vendor-supplied  internal 
pump  or  a  user-  or  vender-supplied 
external  vacuum  pump  capable  of 
maintaining  an  absolute  pressure  of  35 
cm  (14  inches)  of  mercury  (or  less)  at  1.0 
standard  liter  per  minute  flow  rate,  with 
the  following  software  settings: 
Dynamic  zero:  OFF;  Dynamic  span: 
OFF;  AutoCal:  ON  or  OFF;  Dual  range: 
ON  or  OFF;  Autorange:  ON  or  OFF; 
Temp/pressure  compensation:  ON; 
dilution  factor:  1.0;  and  with  or  without 
any  of  the  following  options: 
Rack  mount  with  chassis  slides 
Rack  mount  without  slides,  ears  only 
Fluorocarbon  zero/span  valves 
Internal  zero/span  (IZS) 
SO2  Permeation  tube,  imcertified,  0.4 

ppm@0.7  Umin 
SO2  Permeation  tube,  certified,  0.4  ppm 

@  0.7  L/min 
SO2  Permeation  tube,  uncertified,  0.8 

ppm  @  0.7  L/min 
SO2  Permeation  tube,  certified,  0.8  ppm 

@  0.7  L/min 
4-20  mA,  isolated  outputs 
External  pump 

Rack  mount  for  external  pump  with  tray 
Status  outputs 
RS-232  output 

•Users  should  be  aware  that  designation 
of  this  analyzer  for  operation  on  ranges 
less  than  500  ppb  is  based  on  meeting 
the  same  absolute  performance 
specifications  required  for  the  0-500 
ppb  range.  Thus,  designation  of  lower 
ranges  does  not  imply  commensurably 
better  performance  than  that  obtained 
on  the  0-500  ppb  range. 

Note:  In  addition  to  the  U.S.  electrical 
power  voltage  and  frequency,  this  analyzer  is 
approved  for  use,  with  proper  factory 
configuration,  on  50  Hertz  line  frequency  and 
any  of  the  following  voltage  ranges:  200-242 
Vac  (220  volts  nominal);  216-264  Vac  (240 
volts  nominal). 

This  method  is  available  from 
Advanced  Pollution  Instrumentation, 
Inc.,  8815  Production  Avenue,  San 
Diego,  California  92121-2219.  A  notice 
of  receipt  of  application  for  this  method 
appeared  in  the  Federal  Register, 
Volume  60,  January  9,  1995.  page  2386. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the 
applicant,  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the 
applicant,  EPA  has  determined,  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  an 


equivalent  method.  The  information 
submitted  by  the  apphcant  will  be  kept 
on  file  at  EPA's  Atmospheric  Research 
and  Exposure  Assessment  Laboratory, 
Research  Triangle  Park,  North  CaroUna 
27711,  and  will  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Act). 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
States  and  other  air  monitoring  agencies 
under  the  requirements  of  40  CFR  part 
58.  Ambient  Air  Quality  Surveillance. 
For  such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  subject 
to  any  limitations  (e.g.,  operating  range) 
specified  in  the  applicable  designation 
(see  description  of  the  method  above). 
Vendor  modifications  of  a  designated 
method  used  for  purposes  of  part  58  are 
permitted  only  with  prior  approval  of 
EPA,  as  provided  in  part  53. 1»rovisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 
In  general,  this  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
some  cases,  similar  analyzers 
manufactured  prior  to  the  designation 
may  be  ujjgraded  (e.g..  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designation  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with 
certain  conditions.  These  conditions  are 
given  in  40  CFR  53.9  and  are 
summarized  below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  The  analyzer  must  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
specifications  given  in  table  B-1  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  if 
has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  with 
part  53. 

(5)  If  such  a  analyzer  has  two  or  more 
selectable  ranges,  the  label  or  sticker 
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must  be  placed  in  close  proximity  to  the 
range  selector  and  indicate  which  range 
or  ranges  have  been  included  in  the 
reference  or  equivalent  method 
designation. 

(6)  An  applicant  who  offers  analyzers 
for  sale  as  reference  or  equivalent 
methods  is  required  to  maintain  a  list  of 
ultimate  purchasers  of  such  analyzers 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  applicable  to  the  analyzers 
has  been  canceled  or  if  adjustment  of 
the  analyzers  is  necessary  under  40  CFR 
53.11(b)  to  avoid  a  cancellation. 

(7)  An  applicant  who  modifies  an 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modiHed)  as  a  reference  or  equivalent 
method  (although  he  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 
(as  modified)  under  the  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  until  he  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory, 
Department  E  (MI>-77),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711. 

Designation  of  this  equivalent  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions-concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy,  Methods 
Research  and  Development  Division 
(MD-77),  Atmospheric  Research  and 
Exposure  Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-2622. 
Joaeph  K.  Alexander, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(PR  Doc.  9S-fl208  Filed  4-3-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment;  extension 
of  comment  period. 

SUMMARY:  On  February  21, 1995.  the 
Board  requested  comment  on  proposed 
revisions  to  the  Country  Exposure 
Report  (FFIEC  009).  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  proposed  to  implement 
the  report  as  of  March  31, 1995.  The 
Secretary  of  the  Board,  as  requested  by 
the  FFIEC,  has  extended  the  comment 
period  by  30  days  to  give  the  public 
additional  time  to  provide  comment.  In 
addition  the  implementation  date  of  the 
proposed  revisions  to  the  reporting  form 
will  be  delayed  until  not  earlier  than 
September  30.  1995,  to  provide 
institutions  with  additional  time  to 
modify  their  systems  and  to  resolve 
conceptual  issues  related  to  the  report. 
DATES:  Comments  must  be  received  by 
April  21,  1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Mr  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC.  20551,  or  delivered  to 
the  Board's  mail  room  between  8;45 
a.m.  and  5:15  p.m..  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  N.W.  Comments  received  may  be 
inspected  in  room  MP-500  between  9:00 
a.m.  and  5:00  p.m.,  except  as  provided 
in  section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (OMB  83-1),  supporting 
statement,  instructions,  and  other 
documents  that  have  been  submitted  to 
OMB  for  approval  may  be  requested 
from  the  agency  clearance  officer,  Mary 
M.  McLaughlin,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TTD)  Dorothea  Thompson  (202-452- 


3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C. 
20551. 

SUPPLEMENTARY  INFORMATION:  The  FFIEC 
has  received  a  request  to  extend  the 
comment  p)eriod  and  delay  the 
implementation  date  of  the  proposed 
revisions  to  the  Country  Exposure 
Report  (FFIEC  009).  In  view  of  the 
significance  of  the  new  items  that  are 
proposed  in  the  reports,  the  Board  is 
extending  the  comment  period  to  April 
21, 1995,  and  delaying  the  proposed 
implementation  date  to  not  earlier  than 
September  30, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  29.  1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  95-8159  Filed  4-3-95;  8:4.5am| 
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Richard  Lee  Brown,  et  al.;  Chartge  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  15. 1995. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Richard  Lee  Brown.  Fort  Worth. 
Texas;  Trustee  of  the  M.L.  Rhea  Estate, 
Fort  Worth,  Texas,  Trustee  of  the  Fred 
D.  Thompson,  Jr.  Trust,  Fort  Worth. 
Texas,  Trustee  of  the  John  A.  Thompson 
Trust.  Fort  Worth.  Texas;  to  acquire  an 
additional  20.94  percent,  for  a  total  of 
24.86  percent,  of  the  voting  shares  of 
Texas  Security  Bancshares,  Inc.,  Fort 
Worth,  Texas,  and  thereby  indirectly 
acquire  Central  Bank  and  Trust,  Fort 
Worth,  Texas. 

Frederick  Dickson  Thompson,  Fort 
Worth.  Texas,  Trustee  of  the  Cleaves 
Rhea  Thompson  Trust  under  will  Louise 
R.  &  Floore,  Fort  Worth,  Texas:  Trustee 


of  the  Frederick  Dickson  Thompson.  Jr.. 
Trust  under  Will  Louise  R.  Floore,  Fort 
Worth,  Texas:  Trustee  of  the  John 
Andrew  Thompson  Trust  under  Will 
Louise  R.  Floore,  Fort  Worth,  Texas;  to 
acquire  an  additional  23.40  percent,  for 
a  total  of  25.00  percent,  of  the  voting 
shares  of  Texas  Security  Bancshares, 
Inc.,  Fort  Worth,  Texas,  and  thereby 
indirectly  acquire  Central  Bank  and 
Trust,  Fort  Worth,  Texas. 

Cleaves  Rhea  Thompson.  Santa  Clara. 
California;  to  acquire  an  additional  1.07 
percent,  for  a  total  of  1.36  percent; 
Frederick  Dickson  Thompson.  Jr..  Fort 
Worth,  Texas,  to  acquire  an  additional 
.94  percent,  for  a  total  of  1.30  percent; 
John  Andrew  Thompson,  Fort  Worth, 
Texas,  to  acquire  an  additional  1.25 
percent,  for  a  total  of  6.17  percent;  Kelly 
R.  Thompson,  Fort  Worth.  Texas, 
Executor  of  the  3  estates  of  Jimmie  K. 
Thompson,  Forth  Worth.  Texas,  to 
acquire  an  additional  .35  percent,  for  a 
total  of  .79  percent,  of  the  voting  shares 
of  Texas  Security  Bancshares.  Inc.,  Fort 
Worth.  Texas,  and  thereby  indirectly 
acquire  Central  Bank  and  Trust.  Fort 
Worth.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  28. 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-8154  Filed  4-3-95;  8:45  ami 
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First  Evanston  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  siunmarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  27 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Evanston  Bancorp,  Inc.. 
Evanston,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Evanston  Bank  &  Trust  Company. 
Evanston,  Illinois  (in  organization). 

2.  Northern  Trust  Corporation, 
Chicago.  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Tanglewood 
Bancshares.  Inc..  Houston.  Texas,  and 
thereby  indirectly  acquire  Tanglewood 
Bank,  N.A..  Houston,  Texas. 

3.  Scott  Bancshares.  Inc.,  Bethany, 
Illinois;  to  acquire.100  percent  of  the 
voting  shares  of  Maroa  Bancshares,  Inc.. 
Maroa.  Illinois,  and  thereby  indirectly 
acquire  Bank  of  Maroa,  Maroa.  Maroa, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  28,  1995. 
WUUam  W.  Wiles, 
Secretary  of  the  Board 
[FR  Doc.  95-6153  Filed  4-3-95:  8:45  ami 
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First  Commerce  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bemk  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  28 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1 .  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Lakeside  Bancshares.  Inc..  Lake  Charles. 
Louisiana,  and  thereby  indirectly 
acquire  Lakeside  National  Bank  of  Lake 
Charles,  Lake  Charles.  Louisiana. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  CBOT  Financial  Corporation.  New 
Waverly.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  CBOT 
Financial  Corporation  of  Delaware, 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Citizens  Bank  of 
Texas.  N.A.,  New  Waverly,  Texas. 

In  connection  with  this  application. 
CBOT  Financial  Corporation  of 
Delaware,  Wilmington.  Delaware,  also 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Qtizens  Bank  of 
Texas,  N.A.,  New  Waverly,  Texas. 

2.  First  Liberty  National  Bancshares. 
Inc..  Liberty,  Texas:  to  become  a  bank 
holding  company  by  acquiring  an 
additional  54  percent  of  the  voting 
shares  of  First  Liberty  National  Bank. 
Liberty,  Texas. 

In  connection  with  this  apphcation. 
Applicant  has  applied  to  acquire  FLNB 
shares.  Inc.,  Wilinington,  Delaware, 
which  will  become  a  bank  holding 
company  by  acquiring  Bank. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  March  29.  1995 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  95-8156  Filed  4-3-95,  8:45  ami 
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John  Bigham  Bamett,  III;  Change  in 
Bank  Control  Notice;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 


I n  UJ  uoroinea  i  nompson  izuz-45Z- 


K.  »  rioore,  ron  v\onn,  lexas;  irusiee 


are  in  dispute  and  summarizing  the 


hearing. 


indicated.  Once  the  notice  has  been 
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accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  ofHces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  18,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  John  Bigham  Bamett,  III. 
Monroeville.  Alabama;  to  retain  14 
percent  of  the  voting  shares  of  First 
Monco  Bancshares,  Inc..  Monroeville. 
Alabama,  and  thereby  indirectly  acquire 
The  Monroe  County  Bank.  Monroeville, 
Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  29.  1995. 
WilHam  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  95-8155  Filed  4-3-95;  8;45  ami 
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Mercantile  Bancorporation  Inc..  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nont>anklng  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspectif)n  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  requect  for  a 
hearing  on  this  question  must  De 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
bearing,  and  indicating  how  the  pariy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  Aoril  18.  1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1 .  Mercantile  Bancoqjoration  Inc.,  St. 
Louis,  Missouri;  to  acquire  Plains  Spirit 
Financial  Corporation,  Davenport,  Iowa, 
and  thereby  indirectly  acquire  First 
Federal  Savings  Bank  of  Iowa, 
Davenport,  Iowa,  and  engage  in 
operating  a  savings  association,  whose 
activities  include  taking  deposits  and 
lending  funds  for  residential, 
commercial,  and  consumer  purposes, 
pursuant  to  §  225.23(b)(9)  of  the  Board's 
Regulation  Y;  and  in  the  sale  of  credit 
related  insurance  products,  pursuant  to 
§  225.25(b)(8)(l)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  VVixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio;  to  acquire  United 
Bancorp  of  Kentucky.  Inc..  Lexington. 
Kentucky,  and  thereby  indirectly 
acquire  its  subsidiary.  Computer  Bank 
Services,  Inc.  Lexington.  Kentucky,  and 
engage  in  permissible  data  processing 
activities,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  Upon 
consummation,  the  data  processing 
operations  of  Computer  Bank  Services, 
Inc..  will  be  consolidated  with  those  of 
National  City  Corporation. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  29,  1995. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  95-8157  Filed  4-3-95;  8:45  ami 
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Unlon-Calhoun  Investments,  Ltd.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nont}anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 


activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
l>anking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  tjenefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  15,  1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Union-Calhoun  Investments,  Ltd., 
Rockwell.  City.  Iowa:  to  acquire  Keith 
Insurance,  Rockwell  City.  Iowa,  and 
thereby  engage  in  insurance  agency 
activities  in  a  small  town  of  less  than 
5.000  in  population,  pursuant  to  § 
225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-8152  Filed  4-3-95;  8:45  ami 
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Western  Bancorporation,  Inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nont>anking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
ac6ompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regartling  the  appHcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  18,  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Western  Bancorporation,  Inc., 
Duluth,  Minnesota;  to  engage  de  novo    ' 
through  its  subsidiary  Premier  Credit 
Corporation,  Duluth,  Miimesota,  in 
industrial  banking  activities,  and  the 
purchase  of  dealer  paper  on  both 
recourse  and  non-recourse  bases,  at  a 
discount  from  automobile  dealers  and 
other  merchants  who  sell  at  retail  to  the 
public,  pursuant  to  §  225.25(b)(2)  of  the 
Board's  Regulation  Y.  These  activities 
wall  be  conducted  throughout  the  states 
of  Minnesota  and  Wisconsin. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  March  29. 1995. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  95-8158  Filed  4-3-95;  8:45  am) 
BILLING  CODE  »210-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Fed«-al  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  031395  and  032495 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Gibbs  Oil  Company  Umited  Partnerst>ip,  The  Circle  K  Corpofation,  Circle  K  Stores,  Inc  

Howell  Corporation,  Exxon  CorpofBtion,  Exxon  Pipeline  Conpany  

BanPonce  Corporation,  CS  Holding.  CS  First  Boston  (Puerto  Rico).  Inc ..."."..".". 

The  Economist  Newspaper  Limited,  Knight-Ridder,  Ina.  Journal  of  Comrrverce,  Inc"!!!!."!!!!!.!!!."!!! 

Lee  Enterpnses,  Incorporated,  J.C.  Seacrest  Trust.  Journal-Star  Printing  Co "'"""'""""' 

Montedison  S.p.A..  American  Maize-Products  Corripany.  American  Maize-Products  Company"!!.!!!!!!!!  !! 

James  T.  McAfee.  Jr.,  National  Medical  Enterprises,  Inc.,  National  Medical  Enterprises.  Inc  ....!!!!!!!!!!!!!!!!!!!" 

Milk  Mari<eting,  Inc.,  Eastern  Milk  Producers  Cooperative  Association.  Inc..  Eastem  Milk  ProdiicereCooDeri 

tive  Association,  Inc  

News  HoWings  Corp.,  Black  &  Decker  Corp.,  PRC  Realty  Systems,  Inc  !!!!!!.!!!!!!!!!!!!!!!!!!!! ! 

Settlement  Dated  31  st  December  1985,  Bausch  &  Lomb  Incorporated,  Bauscti  &  Lomb  Inoyporated  !.!!  ! 

NationsBank  Corporation.  Tenneco  Inc.,  Dixie  Container  Corporation 

Unitas  Ltd.,  Kansallis-Osake-Pankki,  Kansallis-Osake-Pankki  !..!..!!!!!!!!!!!!!!!!!.!!!!.!!!!!!! 

General  Electric  Company.  Atlantic  Richfield  Company,  Lehndorff  Windsor  Square  Associates  !iint"vemwe 

Bob  Marbut,  Tak  Communications,  Inc.,  as  debtofHn-possession,  Tak  Communications.  Inc  

Hollywood  Entertainment  Corporation.  Title  Wave  Stores.  Inc.,  Tifie  Wave  Stores.  Inc „.... 

Gitxaltar  Steel  Corporation,  Altiert  Fruman,  Wm.  R.  Hutibell  Steel  Corporation 

MerriM  Lynch  Capital  Appreciation  Ptnship  No  B— XXIV  LP.  DonaW  E.  Tykeson.  felecomm  Systerrs!  Inc  !!!! 

YPF  Sooedad  Anonima,  Maxus  Energy  Corporation,  Maxus  Energy  Corporation 

Roberts  Phannaceutical  Corporation.  SmithKline  Beecham  Pharmaceuticals,  SmithKline  BeecJiam'piwma" 

ceuticals 

President  and  Fellows  of  Harvard  College.  TRST  Tower  Inc..  AnatoleHotel^Tower  !!!!!!!!!!!!!!!!!!!!!!!!!!. 
President  and  Feltows  of  Harvard  College.  Dallas  Mart<et  Center  Development  Co.,  Ltd.,  Anatote  Hote^Atria 

and  Trinity  HaM  

Schnitzer  Steel  Industries,  Inc.,  Manufacturing  Management.  Inc.,  Manufacturing  Management.  Inc 

Amencan  Linen  Supply  Co.,  Walter  B.  Klyce,  White  Rose,  Inc 

Health  Management.  Inc..  Caremart<  International  Inc..  Ckszaril  Patient  Management  Business  .!!!!!!! 

Blackstooe  Capital  Partners  II  Merchant  Banking  Fund  LP.  People's  Choice  TV  Corp.,  People's  ciioioe  TV 

Corp 

Glaxo  ptc,  Wellcome  pic.  weiteome  pic !!!!!!!!!!!!!!  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!;!!!!!!Z!!!!!!!! 

Actel  Corporation,  Texas  Insti^iments  Incorporated.  Texas  Instruments  Incorporated  ..!!!1!!!!!!!!!!!!!Z!!1!!!!.~!!!._.!! 

Rchard  Lee,  Phillips-Van  Heusen  Corporation.  Phillips-Van  Heusen  Corporation  !.!!!!"!!!!!!...!!!1!!!!."_!!! 

E.I.  Oupont  De  Nemours  and  Company,  Enron  Corporation,  Enron  Oil  &  Gas  Company  ....!!!!!!!!"!!!!!!!!1_!!!!!!!!!! 
Leonard  S.  Mandor,  Milestone  Properties,  Inc.,  Milestone  Properties.  Inc !.!!!!!!!!!!!!!!!!!!!!!!!.! 


PMNNo. 


95-1120 
95-1125 
95-1130 
95-1132 
95-1140 
9&-1142 
95-1143 


Date 

terminated 


03/13/95 
03/13/95 
03/13/95 
03/13/96 
03/13/95 
03/1 3«5 
03/1 3«5 


95-1144 

03/13/95 

95-1145 

03/13/95 

95-1148 

03/13/95 

95-1149 

03/13/95 

95-1150 

03/1 3«5 

95-1154 

03/1 3«5 

95-1156 

03/13/95 

95-1161 

03/13/95 

95-1165 

03/13/95 

95-1166 

03/13/95 

95-1172 

03-'13/95 

95-1177 

03/13/95 

95-1194 

03/13/95 

95-1201 

03/13/95 

95-0199 

03/1  4j«5 

95-V104 

03/14/95 

95-1117 

03/14/95 

95-1187 

03/14/95 

95-0931 

03/15/95 

95-1071 

03/15/95 

95-1116 

03/16/95 

95-1153 

03/15/95 

95-1181 

03/16.-95 

reasons  a  wniien  presentation  wouiu 
not  suffice  in  lieu  of  a  hearing. 


control  voting  secuniies  or  assets  oi  a 
company  engaged  in  a  nonbanking 


noiaing  v^ompany  act  [i^  u.a.u. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 


Leonard  S.  Mandof,  Milestone  Properties,  Inc..  Milestone  Properties,  Inc 


95-1181 


03/1  a-gs 
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Transactions  Granted  Early  Termination  Between:  031395  and  032495— Continued 


Name  o<  acquiring  person,  name  (A  acquired  person,  name  oi  acquired  entity 


Time  Warner  Inc..  American  Cab*e  TV  Investors  4.  Lid..  American  Cabte  TV  Investors  4,  Ltd  

WHX  Corporation.  Mrtsubrshi  Estate  Company.  Umrted.  Unimast  Incorporated  

Motorola.  Inc.,  Digital  Equipment  Corporation.  Digital  Equipment  Corporation  

HeKx  Health  System,  Inc..  Church  Home  and  Hospital  ol  the  City  01  Baltimore,  Church  Home  and  Mospilai  o( 

tt>e  City  of  Baltimore 

United  States  Shoe  Corporation  (TYm),  Qreen  Capital  Investors.  LP.,  Opii-World,  Inc 

Milestone  Properties.  Inc..  Leonard  S.  Mandor.  Concord  Assets  Group,  Inc 

CoTOoMated  ElectrKal  Dstrtxjiors.  IrK..  Eastern  Enterprises,  WalerPro  Supplies  Corporation 

Dresser  Irxlustnes.  Inc.,  Henry  L  HiMman.  Weltetream  Corrpany  L.P  _ 

Caremarit  International  Inc.,  VatcaAis.  Schon,  Richards,  et  al..  M.D..  P.A.,  Vaicailis.  Sctwrr,  Richards,  et  al., 

M.D..  P.A  

The  Rival  Company,  Noel  T.  Patton  and  Eva  M.  Patton.  Palton  Electric  Company.  Inc ~ 

Praxair.  Inc.,  Sam  Wilson  and  Soma  Wilson.  Wilson  Oxygen  &  Supply  Company _ „ 

Associated  Wholesale  Grocers,  Inc..  Homeland  Holding  Corporation,  Homeland  Stores,  Inc  _« 

Apollo  Investment  Fund.  LP.,  Ronald  W.  Burtcle.  OFF  Holc»ngs,  Inc  _ 

Welsh,  Carson,  Anderson  &  Stowe  VI,  LP.  Bridge  ln<ormation  Systems,  Inc.,  Bridge  Intormaiion  Systems,  Inc 

Perwuoil  Company,  Oryx  Energy  Company,  Sun  Operatir^g  Limrted  Partr>ership 

Manner  Health  Group,  Inc.,  Convatesceni  Services,  Inc.,  Convalescent  Services.  Inc  -^ 

Samuel  B.  Kelett.  Manner  Health  Group.  Inc..  Manner  Health  Group.  Irx; „ 

Stiles  A.  KeHett.  >..  Mariner  Health  Group,  Inc..  Mariner  Health  Group.  Inc  

Cross  Timbers  OH  Company.  Apache  Corporation.  Apache  Corporation _ 

Penr>Corp  Finanoal  Group,  IrK.,  Integon  bfe  Partners  LP..  Integon  Lite  Corporation,  Martteting  Or>e  FinarKial 


Corp 


Coventry  Corporation,  HealthCare  USA.  Inc.,  HealttiCare  USA,  Inc 

The  Goldfart)  Corporation.  Alhed  Domecq  PLC.  Fleming  Packaging  Corporation  „., 

Ctwrter  Oak  Partners,  EwakJ  Lehmann  and  Marvin  R.  Wollin.  WoUin  Products.  Inc  ..... 

Kuhiman  Corporation.  Schwrtzer.  Inc.,  Sctiwitzer.  Inc  „ _ 

The  QaUHmt  Corporation.  Bacardi  Limited.  Fleming  Packaging  Corporatkxi 

Radex-Heraklith  Industnebeteihgungs  AG,  VIAG  AG,  Dnjier-Werke  AG 

QranCare,  Inc.,  HealthTrust,  Inc..  Cornerstone  Health  Management  Compare 

Red  Man  Ppe  &  Supply  Co..  Estate  oi  Charles  A.  Samnxxis.  Virtson  Supply  Company  . 

LG&E  Er>ergy  Corp..  Santa  Fe  Energy  Resources.  Inc..  Hadson  Corporation  

Kwik-Wash  Laundries.  Inc,  Broad  Street  Investment  Furx)  I.  L.P.,  Sokxi  Automated  Sen/ices, 

Charwiel  One  Associates,  LP.,  Walter  Industnes.  Inc..  Walter  Industnes,  Inc . 

Noranda  Inc.,  Pentair,  Inc.,  Cross  Pointe  Paper  Corporation  _ 

Circus  Circus  Enterpnses,  Irx;.,  Paul  W.  Lowden,  Hacienda  Hotel  Resort  and  Casino  

Berwirxj  Group  Partners.  Derwiis  Potjiak  and  Marilyn  Pob«ak,  High-Tech  institute.  Inc  _ 

BankAmerica  Corporatkxi.  Heatthtrust.  Inc. — The  Hospital  Company.  Chesterfiald  General  Hospital  Inc  . 
PacifiCare  Health  Systems,  Inc..  Pacific  Hospital  Preservatkxi  and  DevekJpmert  AuttK>nty,  Pacific 


Inc 


Heelth 


Plans 


De  La  Rue  pic,  Rhiiard  N.  Groves  and  Margaret  B.  Groves.  North  American  Video  Corporatk)n 

Sisters  of  SL  Joseph  of  Nazareth.  US  Province/CongregatiorvSisters  of  Bon  Secours  Pans,  Bon  Secours  of 
MKhigan  Health  Care  System  Inc  

Finaxa.  The  Long-Term  Credrt  Bank  of  Japan.  Ltd..  Avenline  Partners 

Western  Wireless  Corporatkxi,  Bachtel  Cellula/  Lxjuid«y,  L.P.,  Bachtel  KS-14,  L.P  _. 

Western  Wireless  Corporatkxi,  PriCellular  Corporation,  Cellular  Information  Systems.  Inc  ...» 

PriCeltular  Corporallon,  Western  Wireless  Corjxxation,  KETS  Partnership „......> „ 

Den  rxxske  stats  o(|eselsKap  as..  Ralph  Bradtoy,  The  Eastern  Group.  IrK ~ ~ - ~. 

Marrratt  Intematkxiat,  IrK.,  William  B.  Johnson.  WilUam  B.  Johnson  Properties,  Inc 

US  WEST.  Inc..  US  WEST,  Inc..  San  Juan  Celkjiar  Limrted  Partnership  

Rockwell  International  Corporation,  Gerald  W.  Schwartz,  Dura  Automotive  Systems.  IrK  „ 

Federal  Express  Corporatkxi.  Deiford  M.  Smith,  Evergreen  Inlematkxial  Airlines.  IrK 

Healttisource.  Inc.,  Provident  Life  and  Acckjent  Insurance  Co.  of  America,  Provident  Life  and  Accklent  Insur- 
ance Company  and  

General  E^tnc  Company,  New  World  Devetopmenl  Co..  Ltd.,  Renaissance  Hotel  Operating  Company  „ 

Kjell  I.  Rokke,  Ortda  A/S,  Helly-Hansen  A/S 


IN  No. 

Date 
terminated 

95-1191 

03/l6«5 

95-1064 

03/17/95 

96-1080 

03/17/95 

95-1085 

03/17/95 

95-1160 

03/17/95 

95-1180 

03/17/95 

95-1193 

03/17/95 

95-1196 

03/17/95 

95-1208 

03/17/95 

95-1211 

03/17/95 

95-1215 

03/17/95 

95-1219 

03/17/95 

95-1221 

03/17/95 

95-1141 

03/20/95 

95-1162 

03/20«5 

95-1169 

03/20«5 

95-1170 

03/20/95 

95-1171 

03/20«5 

95-1176 

03/20/95 

95-1214 

03/20«5 

95-1218 

03/20/95 

95-1222 

03/20«5 

95-1229 

03/20«5 

95-1233 

03J20J95 

95-1238 

03/20/95 

95-1107 

■      03/21/95 

95-1163 

03/21/95 

95-1175 

03/21/95 

95-1205 

03/21/95 

95-1216 

03/21/95 

95-1234 

03/21/95 

95-1178 

03/22/95 

95-1212 

03/22/95 

95-1228 

03/22«5 

95-1155 

03/23«5 

95-1213 

03/23«5 

95-1217 

03/23«5 

95-1243 

03/23;«5 

95-1260 

03/23«5 

95-1188 

03/24/95 

95-1189 

03/24/95 

95-1190 

03/24/95 

95-1204 

03/24/95 

95-1233 

03/24/95 

95-1226 

03/24«5 

95-1241 

03/24/95 

95-1250 

03/24/95 

95-1256 

03/24/95 

95-1257 

03/24/95 

95-1273 

03/24/95 

For  Further  Information  Contact: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  NotlBcation 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  EX:  20580,  (202)  326- 
3100. 


By  Direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
IFR  Doc.  9S-8188  Filed  4-3-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Responsible  Fathertiood  Projects 

AQENCY:  Administration  for  Children 
and  Families.  (ACF).  Department  of 
Health  and  Human  Services,  (HHS). 


ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  to  demonstrate  promising 
program  interventions  to  encourage  and 
increase  responsible  fatherhood. 

summary:  The  Administration  for 
Children  and  Families  (ACF)  announces 
the  availabihty  of  Federal  funding  to 
demonstrate  promising  program 
interventions  to  encourage  and  increase 
responsible  fatherhood.  Funding  under 
this  announcement  is  authorized  by 
section  1110  of  the  Social  Security  Act 
governing  Social  Services  Research  and 
Demonstration  activities  (Catalog  of 
Federal  Domestic  Assistance  93.647). 
DATES:  The  closing  date  for  submission 
of  applications  is  June  5, 1995. 
MAILING  ADDRESSES:  William  J. 
McCarron,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants — Room  6C-462,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447. 
For  hand  delivered  applications,  use: 
William  J.  McCarron,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  ACF 
Guard  Station.  901  D  Street  SW.. 
Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Fucello,  Administration  for 
Children  and  Families,  Office  of  Policy 
and  Evaluation,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447. 
Telephone  (202)  401^538. 
SUPPLEMENTARY  INFORMATION:  The 
Administration  for  Children  and 
Families  announces  that  competing 
applications  are  being  accepted  for 
Federal  financial  assistance  to 
demonstrate  promising  program 
interventions  to  encourage  and  increase 
responsible  fatherhood.  Up  to  five 
awards  will  be  made  under  this 
announcement  for  project  periods  of  24 
months.  Each  successful  recipient  will 
receive  a  financial  award  for  an  initial 
budget  period  of  17  months.  The  second 
budget  period,  consisting  of  months  18 
through  24,  will  be  unfunded  with 
Federal  funds;  applicants  are 
encouraged  to  secure  other  sources  of 
funding  to  cover  these  latter  months  of 
the  project  period.  Each  recipient  will 
be  expected  to  enter  into  a  cooperative 
agreement  with  ACF  which  will  outline 
the  terms  of  ACF's  interest  and 
involvement  in  the  project  and  the 
responsibilities  of  the  recipient. 

This  program  announcement  consists 
of  three  parts.  Part  I  describes  the 
activities  supported  by  this 
announcement  and  application 
requirements.  Part  II  describes  the 
application  review  process.  Part  III 
provides  information  and  instructions 
for  the  development  and  submission  of 


applications.  The  forms  to  be  used  for 
submitting  an  appUcation  follow  Part 
III. 

Part  I. — ^Project  Design 

Purpose 

The  purpose  of  the  announcement  is 
to  inform  the  public  of  the  availability 
of  Federal  funding  to  demonstrate 
promising  program  interventions  to 
encourage  and  increase  responsible 
fatherhood.  There  is  a  growing  body  of 
evidence  suggesting  that  the  impact  of 
fathers'  participation  on  children's 
behavior  is  significant.  Although 
research  does  not  suggest  a 
straightforward  relationship  between 
paternal  participation  in  child  rearing 
and  child  well-being,  it  can  be 
reasonably  assumed  that  children 
benefit  emotionally  and 
developmentally  when  fathers  play  a 
larger  role  in  children's  lives.  According 
to  this  program  announcement,  ACF 
will  provide  funding  to  community 
programs  designed  to  strengthen  the 
role  and  parenting  abilities  of  fathers 
and  to  enable  fathers  to  relate  positively 
to  their  children  and  their  children's 
mothers.  The  target  populations  for 
these  programs  should  encompass  a 
wide  range  of  fathers  including 
disadvantaged,  never-married  non- 
custodial fathers;  separated  or  divorced 
non-custodial  fathers,  as  well  as  fathers 
living  with  their  children. 

The  recipients  will  operate  projects 
designed  to  create  an  environment 
where  fathers  are  encouraged  and 
supported  in  conduct  that  allows  them 
to  improve  the  quality  of  life  for  their 
families.  Projects  should  provide 
comprehensive  services  designed  to 
assist  men  and  their  families  for  the 
purpose  of  attempting  to  reverse  the 
negative  trends  among  adults  and  youth 
related  to  at-risk  behaviors  such  as 
substance  abuse,  gang  involvement, 
school  failure,  and  unemployment. 
Beyond  encoujraging  and  increasing 
basic  responsible  acts  such  as 
establishing  paternity  and  encouraging 
contact  between  father  and  children, 
programs  should  teach  fathers: 

•  How  to  understand  their  children's 
development, 

•  How  to  understand  and  positively 
affect  their  children's  behavior, 

•  How  to  be  positive  role  models  for 
their  children,  and 

•  How  to  work  constructively  with 
the  children's  mother  for  the  benefit  of 
the  children  regardless  of  whether  both 
parents  live  in  the  same  household  as 
the  children. 

Eligible  Applicants 

Organizations  eligible  to  apply  for 
financial  assistance  under  this 


aimouncement  include  States,  local 
governments,  and  public  or  private 
nonprofit  organizations.  Any  nonprofit 
organization  submitting  an  application 
must  submit  proof  of  its  nonprofit  status 
in  its  application  at  the  time  of 
submission.  The  nonprofit  agency  can 
accomplish  this  by  providing  a  copy  of 
the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

ACF  is  interested  in  providing 
financial  support  to  organizations:  With 
exi>erience  in  working  writh  fathers  and 
which  are  knowledgeable  about  the 
issues  concerning  fathers;  with 
developed  plans  and  methods  to  teach 
fathers  how  to  act  responsibly  and  to 
understand  their  children's 
development  and  positively  affect  their 
children's  behavior;  and  which  have 
significant,  long-term  financial  support 
ensuring  uninterrupted  project 
operation  beyond  the  projected  period 
of  federal  assistance. 

Minimum  Requirements  for  Project 
Design 

In  order  to  compete  successfully  in 
response  to  this  aimoimcement,  the 
applicant  should  develop  an  application 
which: 

•  Describes  the  applicant's 
experience  in  working  with  fathers.  The 
description  should  highlight  the 
applicant's  experience  in  coordinating 
services  firom  different  providers  or 
levels  of  government  aimed  at 
encouraging  men  to  be  responsible 
fathers  and  should  describiB  the  men 
whom  the  project  has  served.  The  typ>es 
of  services  provided  or  to  which  clients 
are  referred  may  include  health  and 
nutrition  instruction,  employment  and 
career  counseling,  parenting  education, 
peer  support,  and  formal  and  informal 
mediation  and  dispute  resolution  with 
the  children's  mother,  etc. 

•  Explains  the  apphcant's  methods  to 
teach  fathers  how  to  act  responsibly  and 
to  adopt  behaviors  which  exempli^)'  the 
following  principles:  Raising  children 
requires  an  active  commitment  from 
both  parents — financially  and 
emotionally;  employment  is  important 
to  being  a  responsible  father  not  only  to 
provide  financial  support  but  also  to  be 
a  good  role  model;  and  successful  child- 
rearing  depends  on  understanding  how 
children  develop.  The  application  must 
explain  in  detail  how  the  proposed 
project  aims  to  enable  fathers  at  risk  of 


Health  and  Human  Services.  (HHS). 
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destructive  behaviors  to  develop  an 
achievement  orientation  frcuna  which 
they  will  be  better  able  to  act 
responsibly  and  to  interact 
constructively  with  the  children  and  the 
children's  mother  regardless  of  whether 
both  parents  live  in  the  same  household 
as  the  children. 

•  IdentiBes  the  typical  settings  or 
points  in  fathers'  hves  that  the  applicant 
first  engages  and  enrolls  individuals  for 
program  services,  e.g..  in-bospital 
recniitment  of  new  others,  community 
centers  where  neighborhood  men 
gather,  half-way  bouses,  etc.  ACF  is 
interested  in  funding  a  group  of 
programs  which  together  engage  men  at 
various  points  in  their  lives  and  in 
various  settings  to  help  develop  for  the 
public  a  better  understanding  about  how 
to  structure  programs  and  services  for 
fathers. 

•  Includes  assurance  that  the 
recipient  will  produce  two  ma}or  reports 
(in  addition  to  regular  quarterly  progress 
reports)  to  be  issued  during  the  project. 
The  initial  major  report,  due  mid-way 
into  the  project,  should  discuss  program 
implementation  and  participation  and 
activities  of  fathers,  including  a 
discussion  of  program  approaches  and 
activities,  paternity  establishment,  level 
of  employment  among  ptuiicipating 
fathers,  and  level  of  contact  of  fathers 
with  their  children  as  well  as  with  the 
children's  mother.  The  final  report,  due 
at  the  end  of  the  project  (90  days  after 
the  end  of  the  24-month  project  period), 
should  cover  the  topics  discussed  above 
with  longer  follow-up  and  more  detailed 
discussion  of  the  project's  staffing 
structure:  procedures  for  referrals  to 
services  and  coordixiatlon  with  other 
public  and  private  agencies;  type  and 
duration  of  services  actually  provided; 
procedures  and  chteha  used  in 
recruitment  and  training  of  sta£f:  and 
recommendations  for  others  seeking  to 
establish  similar  projects. 
Recommendations  should  include  a 
discussion  of  the  project's  contextual 
factors,  such  as  the  social,  economic. 
and  political  forces  that  may  have  a 
bearing  on  the  implementation  of  this 
type  of  project.  These  reports  are 
intended  to  further  the  general 
knowledge  of  the  pubhc.  community- 
based  organizations,  and  social  service 
departments  regarding  program 
interventions  to  increase  responsible 
fatherhood.  In  addition  regular  quarterly 
progress  reports  must  be  submitted 
within  60  days  of  the  end  of  each 
quarter  of  the  24-month  project  period. 

•  Includes  assurance  of  the 
recipient's  willingness  and  intention  to 
participate  in  and  cooperate  with 
evaluability  assessment  activities  to  be 
funded  by  the  Department  of  Health  and 


Human  Services,  possibly  leading  to  a 
full-scale  program  evaluation  if 
determined  to  be  feasible. 

•  Includes  financial  support  for 
project  activities  in  addition  to  Federal 
funding  to  ensure  uninterrupted  project 
operation  over  the  project  period.  ACF 
will  give  preference  to  applicants  who 
provide  evidence  of  significant,  long- 
term  financial  support  ensuring 
uninterrupted  project  operation  beyond 
the  period  of  federal  assistance. 
Applicants  should  provide  evidence  of 
funding  commitments  from 
organizations  such  as  private 
foundations. 

Also,  the  recipient  must  be  prepared 
to  enter  into  a  cooperative  agreement 
with  ACF  which  will  outline  the  terms 
of  ACF's  interest  and  Involvement  in  the 
project  and  the  responsibilities  of  the 
recipient.  The  cooperative  agreement: 

(a)  Will  provide  that  ACF  retain 
authority  for  review  of  significant 
program  design  changes  from  the  model 
proposed  in  the  original  application;  (b) 
will  provide  that  ACF  maintain 
involvement  in  any  evaluability 
assessment  activities  to  be  funded  by 
the  Department  of  Health  and  Human 
Services,  and  (c)  will  provide  for  ACF 
review  of  reports  (other  than  quarterly 
progress  reports)  before  publication. 

Project  Duration 

This  announcement  is  soliciting 
applications  for  project  periods  of  24 
months.  Awards,  on  a  competitive  basis, 
will  be  for  an  initial  17-month  budget 
period,  although  project  periods  will  be 
tor  24  months,  subject  to  availability  of 
funds.  Each  recipient  will  receive  an 
initial  financial  award  for  1 7  months. 
The  second  budget  period,  consisting  of 
months  18  through  24,  will  be  unfunded 
with  Federal  funds;  applicants  are 
encouraged  to  secure  other  sources  of 
funding  to  cover  these  latter  months  of 
the  project  period. 

Federal  Share  of  the  Project 

The  maximum  Federal  share  of  each 
project  is  not  to  exceed  $85,000  for  the 
initial  17-month  budget  period,  subject 
to  the  availability  of  funds. 

Matching  Requirement 

Recipients  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  in-kind 
contributions  from  a  third  party  or  cash, 
although  appUcants  are  encouraged  to 
meet  their  match  requirements  through 
cash  contributions.  "Therefore,  a  project 
requesting  $85,000  in  Federal  funds 


must  include  a  match  of  at  least  $21,250 
(20  percent  of  total  project  cost). 

If  approved  for  funding,  recipients 
will  be  held  accoimtable  for 
commitments  of  non-Federal  resources; 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  number  of  Projects  to  be 
Funded 

Five  projects  will  be  funded  under 
this  announcement.  A  single 
organization  may  apply  on  behalf  of 
separate  project  sites  operated  by  the 
same  organization.  If  operated  by  the 
same  organization,  each  project  site 
which  applies  must  submit  a  separate 
application. 

Part  II — The  Review  Process 

A.  Review  Process  and  Funding 
Decisions 

Timely  applications  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Reviewers  will  use  the 
evaluation  criteria  listed  below  to 
review  and  score  the  application. 

In  addition  ACF  may  refer 
applications  for  review  to  other  Federal 
or  non-Federal  entities  when  it  is 
determined  to  be  in  the  best  interest  of 
the  Federal  Government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACF  Regional  Office  staff,  other 
Federal  agencies,  interested  foundations 
and  national  organizations.  These 
comments  along  %vith  those  of  the 
reviewers  will  be  considered  by  ACF  in 
making  the  funding  decision. 

In  making  a  funding  decision,  ACF 
may  give  preference  to  appUcations 
which  reflect  experience  in  working 
with  fathers  since  such  experience  on 
the  part  of  an  applicant  has  the  potential 
to  substantially  improve  the  theory  and 
practice  of  increasing  responsible 
behavior  among  fathers  and  improving 
the  well-being  of  their  children. 

ACF  may  also  give  preference  to 
applicants  who  make  a  greater  financial 
commitment  to  the  demonstration  since 
a  greater  total  financial  investment  than 
the  minimum  required  in  this 
announcement  has  the  potential  of 
producing  a  high  benefit  in  furthering 
knowledge  about  policies  and  practice 
of  working  with  fathers  for  a  low 
Federal  investment. 

B.  Evaluation  Criteria 

Using  the  evaluation  criteria  below, 
reviewers  will  review  and  score  each 
application.  Applicants  should  insure 
that  they  address  each  minimum 
requirement  listed  above. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 


application  in  terms  of  the  appropriate 
evaluation  criteria  hsted  below,  provide 
comments,  and  assign  numerical  scores. 
The  point  value  following  each  criterion 
heading  indicates  the  maximimi 
numerical  weight  that  each  criterion 
may  be  given  in  the  review  process. 


Federal  Register  /  Vol.  60,  No.  64  /  Tuesday,  April  4,  1995  /  Notices 


17069 


Review  Criteria 

(1)  Organizational  experience  (15 
points)  The  application  should  provide 
evidence  of  organizational  experience  in 
working  with  fathers  including 
disadvantaged,  never-married  non- 
custodial fathers;  separated  or  divorced 
non-custodial  fathers,  as  well  as  fathers 
hving  with  their  children.  Evidence  of 
this  experience  should  include  a 
complete  description  of  past  or  current 
projects  which  serve  fathers  and  are 
aimed  at  improving  their  understanding 
of  their  responsibilities  to  their 
children,  their  roles  as  fathers,  and  their 
children's  development. 

(2)  Staff  skills  and  responsibilities  (15 
points)  "The  application  should  hst  each 
consultant  or  other  key  individuals  who 
will  work  on  the  project  along  with  a 
short  description  of  the  nature  of  their 
contribution.  Summarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff. 
Applicants  are  encouraged  to  discuss 
staff  experience  in  working  with  fathers 

(3)  Knowledge  of  issues  concerning 
fathers  (15  points)  The  application 
should  provide  evidence  of  the 
applicant's  understanding  of  the 
demographics  and  experiences  of 
fathers,  including  disadvantaged,  never- 
married  non-custodial  fathers;  separated 
or  divorced  non-custodial  fathers,  as 
well  as  fathers  hving  with  their 
children.  Evidence  of  this 
understanding  should  include  (a) 
knowledge  of  key  issues  concerning 
fathers,  any  obstacles  to  effecting 
healthy  levels  of  paternal  involvement 
in  their  children's  Uves,  and  strengths 
and  deficits  of  fathers  in  meeting  their 
responsibilities  to  their  children;  and  (b) 
if  appropriate  to  the  target  population  of 
fathers  considered,  familiarity  with  how 
men  interact  with  child  support 
enforcement  systems,  courts, 
employment  and  training  programs,  and 
social  service  agencies. 

(4)  Approach  and  project  design  (50 
points)  "The  appUcation  should  describe 
how  the  organization  will  operate 
projects  designed  to  create  an 
environment  where  fathers  are 
encouraged  and  supported  in  conduct 
that  allows  them  to  improve  the  quality 
of  life  for  their  families.  The  application 
should  explain  the  applicant's  methods 
to  teach  fathers  how  to  act  responsibly 
and  to  adopt  behaviors  which  exemplify 
the  following  principles:  Raising 


children  requires  an  active  commitment 
from  both  parents — financially  and 
emotionally;  employment  is  important 
to  being  a  responsible  father  not  only  to 
provide  financial  support  but  also  to  be 
a  good  role  model;  and  successful  child- 
rearing  depends  on  imderstanding  how 
children  develop.  The  application  must 
explain  in  detail  the  typical  settings  or 
points  in  fathers'  lives  that  the  applicant 
first  plans  to  engage  and  enroll 
individuals  for  program  services,  e.g., 
in-hospital,  community  centers, 
employment  agency,  etc.  The 
application  should  explain  how  the 
project  plans  to  increase  basic 
responsible  acts  among  fathers,  such  as 
establishing  paternity  and  encouraging 
contact  between  father  and  children,  but 
also,  and  more  important,  how  programs 
will  teach  fathers  to  umderstand  their 
children's  development,  to  understand 
and  positively  affect  their  children's 
behavior,  to  be  positive  role  models  for 
their  children,  and  to  work 
constructively  with  the  children  and  the 
children's  mother  regardless  of  whether 
both  parents  live  in  the  same  household 
as  the  children.  The  application  should 
also  describe  the  types  of  services  to  be 
provided  or  to  which  cHents  will  be 
referred,  e.g.,  health  and  nutrition 
instruction,  employment  and  career 
counseling,  parenting  education,  peer 
support,  formal  and  informal  mediation 
and  dispute  resolution  with  the 
children's  mother,  etc. 

(5)  Budget  Appropriateness  (5  points) 
The  application  should  demonstrate 
that  the  project's  costs  are  reasonable  in 
view  of  the  anticipated  results  and 
benefits.  Applicants  may  refer  to  the 
budget  information  presented  in  the 
Standard  Forms  424  and  424A. 

Part  III.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  proxided  as  part 
of  this  announcement  along  with  a 
checklist  for  assembling  an  application 
package. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  announcement  is 
covered  under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  ovm 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 


All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Miimesota,  Montana, 
Nebraska,  Oklahoma,  Oregon,  Virginia, 
Pennsylvania,  South  Dakota, 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
estabhshed  Single  Points  of  Contact 
(SPOCs),  Usted  at  the  end  of  this 
annoimcement.  AppUcants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  frtim  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  AppUcants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  apphcation  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate. between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  FamiUes,  Division  of 
Discretionary  Grants,  370  LTufant 
Promenade,  SW,  Washington,  DC. 
20447. 

B.  Deadline  for  Submittal  of 
Applications 

Applications  shall  be  considered  as 
meeting  an  aimounced  deadline  if  they 
are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  receipt  point  specified  in  this 
program  aimoimcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  ACF  in  time  for  the 
independent  review.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
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Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Late  applications:  Applications  wnich 
do  not  meet  the  criteria  in  1  and  2  above 
are  considered  late  applications.  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  ciurent  competition. 

Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc..  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  will  not 
extend  the  deadline  for  any  applicants. 

C.  Instructions  for  Preparing  the 
Application 

In  order  to  assist  applicants  in 
completing  the  application,  the 
Standard  Forms  424  and  424A.  required 
certifications,  and  a  list  of  SPOCs  have 
been  included  at  the  end  of  Fart  III  of 
this  announcement.  Please  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  and  type  your 
information  onto  the  copies.  Do  not  use 
forms  directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1.  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Item  1.  "Type  of  Submission" — Non- 
Construction. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  appUcable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information" 
"Legal  Name" — Enter  the  legal  name  of 
applicant  organization.  For  applications 
developed  jointly,  enter  the  name  of  the 
lead  organization  only.  There  must  be  a 
single  applicant  for  each  application. 

"Organizational  Unit" — Enter  the 
name^ef  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project  activity.  If 
this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 


address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given. 

Item  6.  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant" — Self- 
explanatory. 

Item  8.  "Type  of  Application" — New. 
Item  9.  "Name  of  Federal  Agency"— 
DHHS/ACF. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number" — 93.647. 

Item  11.  "Descriptive  Title  of 
Applicant's  Project" — Responsible 
Fatherhood  Project. 

Item  12.  "Areas  Affected  by 
Project" — Self-explanatory. 

Item  13.  "Proposed  Project" — Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located. 

Items  15  "Estimated  Funding 
Levels" — In  completing  15a  through  15f, 
the  dollar  amounts  entered  should 
reflect  the  total  amount  requested  for 
the  initial  17-month  budget  period. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  available  under  this 
announcement  for  the  initial  17-month 
budget  period. 

Items  15b-e  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds." 

Item  15 f.  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  under  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?— Check  "Yes"  if  your  State 
participates  in  the  E.O.  12372  process. 
Enter  the  date  the  application  was  made 


available  to  the  State  for  review.  Select 
the  appropriate  SPOC  from  the  listing 
provided  at  the  end  of  Part  IV.  The 
review  of  the  application  is  at  the 
discretion  of  the  SPOC. 

Item  16b.  "Is  AppUcation  Subject  to 
Review  By  State  Executive  Order  12372 
Process?— Check  "No"  if  the  program 
has  not  been  selected  by  State  for 
review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?"— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  fepresentative  must  be  on  file  in 
the  appUcant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed"— Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B.  and  C  are  to  be  completed. 
Sections  D.  E  and  F  do  not  need  to  be 
completed. 

Section  A— Budget  Summary.  Line  1: 

Column  (a):  Enter  "Responsible 
Fatherhood"; 

Column  (b):  Enter  93.647. 

Columns  (c)  and  (d):  Leave  blank. 

Columns  (e).  (0  and  (g):  Enter  the 
appropriate  amounts  needed  to  support 
the  project  for  the  budget  period. 

Section  B — Budget  Categories.  This 
budget  should  include  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project  for  the  budget  period. 


The  budget  should  relate  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  The  budget  justification 
should  immediately  follow  the  second 
pageoftheSF424A. 

Personnel— Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  lineeh,  "Other." 

Justification:  Identify  the  project 
director,  if  known.  Specify  by  title  or 
name  the  percentage  of  time  allocated  to 
the  project,  the  individual  annual 
salaries,  and  the  cost  to  the  project  (both 
Federal  and  non-Federal)  of  the 
organization's  staff  who  will  be  working 
on  the  project. 

Fringe  Benefits— Line  6b.  Enter  the 
total  costs  of  fringe  benefits. 

Justification:  Provide  a  break-down  of 
amoxmts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  FICA,  retirement  insurance, 
etc. 

Travel— 6c.  Enter  total  costs  of  out-of- 
tovm  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  grants  governed  by  the 
administrative  requirements  of  either  45 
CFR  Part  92  or  45  CFR  Part  74, 
equipment  is  defined  as  tangible,  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies— Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 
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Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Contractual— Line  6f.  Enter  the  total 
costs  of  all  contracts,  including 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.]  and  contracts 
with  secondary  recipient  organizations. 
Also  include  any  contracts  with 
organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  appUcant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shov^rn  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
apphcable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  apphcable,  such 
costs  may  include,  but  are  not  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges— Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  This  line  should  be  used  when 
the  applicant  (except  local  governments) 
has  a  current  indirect  cost  rate 
agreement  approved  by  the  Department 
of  Health  and  Human  Services  or 
another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 


should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amoimt  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement,  if 
applicable. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income—Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C— Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
apphed  to  the  grant.  On  lines  8-11,  Ust 
estimates  for  each  projected  budget 
period  within  the  total  project  period  (if 
an  additional  line  is  needed,  use  line  23 
and  label  it  appropriately).  Enter  total 
amounts  on  line  12. 

In-kind  contributions  are  defined  in 
title  45  of  the  Code  of  Federal 
Regulations,  §  74.2,  as  the  value  of  non- 
cash contributions  provided  by  non- 
Federal  third  parties.  Third  party  in- 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program. 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D— Forecasted  Cash  Needs. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  Not  applicable 

Section  F — Other  Budget  Information. 
Not  applicable. 

3.  Program  Narrative  Statement 

The  Program  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  Part  I.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Organizational  Experience; 

(b)  Staff  Skills  and  Responsibilities: 
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(c)  Knowledge  of  Issues  Concerning 
Fathers: 

(d)  Approach  and  Project  Design; 

(e)  Budget  Appropriateness. 
The  specific  information  to  l>e 

included  imder  each  of  these  headings 
is  described  In  section  B  of  Part  II — 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced.  All  pages  of  the  narrative 
(including  charts,  references,  footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Organizational  Experience."  The 
length  of  the  application,  including  the 
application  forms  and  all  attachments, 
should  not  exceed  50  pages. 

4.  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B.  Assurances — Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  (2) 
Determent  and  Other  Responsibilities; 
and  (3)  Certification  Regarding 
Environmental  Tobacco  Smoke.  These 
certifications  are  self-explanatory. 
Copies  of  these  assurances  and 
certifications  are  reprinted  at  the  end  of 


this  announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances  and  certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  Drug-Free  Workplace 
Requirements.  Debarment  and  Other 
Responsibilities,  and  Environmental 
Jobaeco  Smoke  certifications. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 
— One  original  application,  signed  and 

dated,  plus  two  copies. 
— Complete  application  length  should 

not  exceed  60  pages. 
— A  complete  application  consists  of  the 

following  items  in  this  order: 

•  Application  for  Federal  Assistance 
(SF  424); 

•  A  completed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 
in  line  16,  page  1  of  the  SF  424  if 
applicable; 

•  Budget  Information — Non- 
construction  programs  (SF  424A); 

•  Budget  Justification  for  SF  4 24 A 
Section  B — Budget  Categories; 


•  Letter  firom  the  Internal  Revenue 
Service  to  prove  nonprofit  status,  if 
necessary; 

•  Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement,  if 
appropriate; 

•  Program  Narrative  Statement  (See 
Part  II.  Section  C); 

•  Assurances — Non-construction 
programs  (SF  424B);  and 

•  Certification  Regarding  Lobbying. 

E.  Submitting  the  Application 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely.  All  pages  of 
the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  must  be 
sequentially  numbered.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders,  or  tabs. 

Applicant  should  include  a  self- 
addressed,  stamped  acknowledgment 
card.  All  applicants  will  he  notified 
automatically  about  the  receipt  of  their 
application. 

Dated;  March  28. 1995. 
Howard  Rolston, 
Director.  Office  of  Policy  and  Evaluation 

B4LUNG  CODE  41S4-«1-P 
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Instructions  far  th«  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  r«quir«d  how twwit  for  prMpplications 
and  applications  submlttad  for  Federal 
assistance.  It  will  bs  used  by  Federal  agencies 
to  obtaia  applicani  oertifkatioa  that  States 
which  have  established  a  review  and 
commsot  procedure  is  response  to  ExacuUve 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  a«rard.  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizntional  unit  which  will 
undertake  the  asslslanre  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Eater  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Inlamal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— **Continuation"  means  an  axtensioa  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  sbould  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
afbcted  (e.g..  Slate,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  request  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  araoimts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  IS. 

16.  Applicants  should  contact  the  State 
Single  Point  of  ConUct  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances. 
loans  and  taxes.  ' 

IB.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  ofTiclal  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 
Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b) — For 
applications  pertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  number)  and  not  requiring  a 
functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amounts)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Colimin  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  showm  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  pro^-am,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6  a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — ^Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (0,  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  projjer  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  needs  not  be 
completed  for  revisions  (amendments, 
changes,  or  supplements)  to  funds  for  the 
current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
prof>er  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  pK)sitions  tor  a 
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puipoM  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L  8»-3S2)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age; 

(e)  the  drug  Abuse  Office  and  Treatment 
Act  of  1972  fP.L  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse:  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention. 
Treatment  and  Rehabilitation  Act  of  1970 
(P.L  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism:  (g)  §§  523  and  527  of  the 
Public  Health  Service  Act  of  1912  (42  U.S.C. 
290  dd-3  and  290  ee-3).  as  amended,  relating 
to  confidentiality  of  alcohol  and  drug  abuse 
patient  records:  (h)  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  §  3601  et  seq  ). 
as  amended,  relating  to  nondiscrimination  in 
the  sale,  rental  or  financing  of  housing:  (i) 
any  other  nondiscrimination  provisions  in 
the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being 
made:  and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 


the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  pari  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Houra  and  Safety  Standards 
Act  (40  U.S.C  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  pariicipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  purauant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq):  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  §7401  et  seq.);  (g)  protection  of  under 
ground  sources  of  drinking  water  under  the 
Safe  Drinking  Water  Act  of  1974:  as 


amended.  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  com[>onents  or  potential 
components  of  the  national  wild  and  scenic 
rivets  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supp)orted  by  this  award  of 
assistance. 

15.  will  comply  with  the  Laboratory' 
Animal  Welfare  Act  of  1996  (PL  89-544.  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitie 

Applicant  Organization 


Date  Submitted 


BILUNG  COOC  4184-01-P 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  V\/orkplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  .nd/or  submitting  ttiis  application  or  grant  agreement,  the  grantee  is  providing  tha  certitication 
sat  out  Daiow. 

This  certification  is  required  by  regulations  implcmenling  the  Drug-Free  WorkpUcc  Aa  of  1988, 45  CFR  Part  76.  Subpart 
F.  The  reguiauons,  published  in  the  May  25, 1990  FedermI  Register,  require  certification  bv  grantees  that  they  will  mamiam 
a  arug-lrcc  workplace.  The  certification  set  out  below  is  a  material  represcntauon  of  faa  upon  which  rcUance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant  If  it  is  Uter  dctennincd  that 
T  ^c"  '^°;^y  rendered  a  false  certification,  or  otherwise  violales  the  requirements  of  the  Dnig-Free  Workplace 
Ao,  tfflS,  in  «ddiuon  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
urug-f  ree  WorkpUce  Aa.  False  certification  or  vioUtion  of  the  certification  shall  be  grtMinds  for  suspension  of  pavrocnis, 
suspension  or  termmation  of  grants,  or  govcramcntwidc  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  idcniified  on  the  certification.  If  known,  thev 
may  be  identified  m  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  appUcation,  or  upon 
award,  if  there  is  no  apphcauon,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
mfonnauon  a\^ble  for  Federal  inspection.  Failure  to  identify  all  known  workpUces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g..  all  vehicles  of  a  mass  transit  authonty  or  Stale 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  perfonners  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  pcrfonnance  of  the  grant,  the  grantee  shall  infonn  the  agency  of 
tne  ctiange(s).  J  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  tenns  in  the  Nonprocuremcnt  Suspension  and  Debarment  common  nile  and  Drug-Free  Workplace 
common  nile  apply  to  this  certjficauon.  Grantees'  attention  is  caUed,  in  particular,  to  the  foUowing  definitions  from  these 

1  ic",?^!^""'?  *"^***°«"  "'"n*  a  controlled  substance  in  Schedules  I  through  V  of  the  Comrolled  Substances  Act  (21 

.p       '  and  as  further  defmed  by  regulation  (21  CFR  1308.11  through  1308.15). 
•  ^      ?r*^°''L  °^*°*  '  f^diog  of  guUt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
juoicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  dnig  statutes; 

Lnmioai  drug  statuu'  means  a  Federal  or  non-Federal  criminal  sutuie  involving  the  manufaaure,  distribution. 
Oispensing,  use,  or  possession  of  any  controlled  substance; 

,  *F?P'*'y*''  °^*"  ^'  tmpiovee  of  a  grantee  dircaJy  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
AU  direct  charge  employees;  (ii)  all  "indirea  charge"  employees  unless  their  unpaa  or  mvolvement  is  msignificant  to  the 
peitormance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroU.  This  defmition  does  not  include  workers  not  on  the  pavroll  of 
the  grantee  (c.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contraaors'not  on 
the  grantee's  payroll;  or  employees  of  subredpients  or  subcontraaors  in  covered  workplaces). 

The  grantea  certifies  that  «  will  or  v^ll  cominue  to  provide  a  drug-free  workplace  by: 

(a)  Pubhshmg  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

nl  ^^^^^^^^^^  "  ongomg  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workpUce;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Anv 
available  drug  counseling,  rehabilitation,  and  employee  assisunce  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a);  e-e.  .  »-  &-  &•  k/ 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  emplovment  under  the 
grant,  the  employee  wilL  ->  ^  t-     c-  y    \  /       -,  v   . 

( 1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  vioUtion 
\  'f™"»f  .<l™«  sutute  occurring  in  the  workplace  no  later  than  five  calendar  davs  after  such  conviction; 

(e)  Notilymg  the  agency  in  writing,  within  ten  calendar  days  after  receivmg  notice  under  subparagraph  (d)(2)  from  an 
employee  o»  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  conviaed  employees  must  provide  notice, 
mcjuding  p<Kiaon  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  emplovcc  was  working, 
unless  the  Federal  agency  has  designated  a  central  pomt  for  the  receipt  of  such  notices.  Notice  shall  include  the 
Identification  numbcr(s)  of  each  affeaed  grant; 
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(0  Taking  ooe  of  the  foUovung  aaioas,  w.-ithia  30  oalendar  days  of  receiviog  nonce  under  subparagraph  (d)(2),  *iih 
respect  to  any  employee  who  is  so  cooviacd: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  tenninatioo,  consistent  with  the 
requirements  of  the  RehabiUtation  Aa  of  1973.  as  amended;  or.  (2)  Requiring  such  employee  to  participate  satisfaaorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  bealili,  la* 
enforcement,  or  other  appropriate  agency, 

(f)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  Implementation  of  paragraphs  (a), 

(b),(c).(d).(c)and(0. 

TN  grsrrtM  may  Instrt  in  tht  tpact  providtd  btlow  tht  »lt*(»)  for  tt>t  p«r1ormanct  of  work  dont  In 
connection  wtth  th«  specific  grant  (utt  attachmtnts,  H  netdad): 

Place  of  Perfonnaocc  (Strctt  address,  Oty,  County,  SUte,  ZIP  Code) 


Check if  then  art  workplaces  on  ftte  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(:)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-V^IDE  AND  STATE  AGENCY-NMDE  certifications,  and  for  notification  of  criminal  drug  conviaions. 
For  the  Department  of  Hcalib  and  Human  Services,  the  centra]  receipt  point  is:  Division  of  GranU  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Dcparimcnt  of  Htalih  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  20201. 


DCMO  Fonn#2    Rf*lM4  Ma;  1990 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  anj  nc  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/pro]X)sal  had  one 
or  more  public  transactions  (Federal.  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  fixim  participation  in 
this  transaction. 

The  prospective  primary  participant  agr«es 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension. 
Ineligibility,  and  Voluntary  Exclusion- 
Lower  Tier  Covered  Transaction."  Provided 
below  without  modification  in  all  lower  tier 
{ overed  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered  Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  tower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
inOuencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 


loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  al 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31. 
U.S.  Code.  Any  person  who  foils  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SlO.OOO  and  not  more 
than  SlOO.OOO  for  each  such  failure. 


Signature 


Title 


Organization 


Date 

BILUNG  COOE  4184-01-P 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Cornp4ele  &>n  fofrn  to  di»do«e  lobbying  activities  pursuant  to  31  U.S.C.  13S2 
(Se«  reven«  for  public  burden  disclosure.) 


1.     Type  o<  Federal  Actio*: 

□  a   contract 
b.  grant 


c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Sutm  ol  Federal  Action: 

J      I   a.  bid/oHer/application 
'"— '   b   initial  award 
c.  posi-a«ward 


4.     Mame  and  Address  of  Reporting  Entity: 


D     Prime 


D     Subawardee 

Tier ,  if  knoiKfn: 


Congressior>al  District  if  knoMvrt: 


ft.     Federal  Department/ Agency: 


t.     Federal  Action  Number,  if  known: 


D 


Report  Type: 

a    initial  filins 

b   matenal  cnange 

For  Material  Ckaoge  Only: 

year  quarter 

dale  o<  last  report  


S.      If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Addrets  of  Prime: 


Congressionai  District,  il  knc 


Federal Prograan  NameDetcription: 


CFOA  Number,  tf  apphablf 


9.     Award  Amount  if  icnown: 
S 


10.  a.  Name  and  Address  ot  Lobbying  Entity 

lit  indrvidual.  fast  nanne,  ftrsi  name.  Mtt 


b.  Iitdividuals  Performing  Services  (including  addrea  if 
different  from  No.  lOa) 
(Ian  name,  first  name,  MH: 


(tntcft  Comtnualion  S<>»>tf»>  V-UL-A.  if  w^cuwy 


11.  AnKMNM  of  Payntcnl  (check  all  that  appfyt 

$  D  actual       D  planned 


12.  Form  of  Payment  (ctieck  all  that  apply): 
D    a    cash 
D    b  in-iund,  specify:   nature 

value    


13.  Type  of  Payment  rc^>ecJc  all  that  apply!: 

O  a.  retainer 

O  b  one-time  fee 

O  c-  commission 

D  d  contingent  fee 

O  e   deferred 

D  f    other;  specify:  


1A   Rrief  Description  of  Services  Performed  or  to  be  Performed  artd  Dale<s)  of  Service,  including  officeHs),  empioyee<s>. 
or  Member^s)  contacted,  for  Payment  IndKaled  in  Hem  11: 


(jflat»  Cowttmimwx  S*>—f »>  if-ill.-\  ifnec9t%*iyi 


IS.  Continuation  Shect<s)  SF-LU-A  attached: 


D  Yes 


a  No 


M.  kilBi  MMn  nqyaoad  (tooufti  «m  l«n«  «  maiot»tf  by  mt  |i  USC 
mann  Mil  nat  dactowo  ol  luMiiiiii  acm^tMt  •  t  nwn  itl  »|iimriuuiii 
«<  kcl  «#»•  atMc*!  hImih  vm  plaud  br  Mw  lie  akox  »>mi  thn 
MfaactMn  w«  mul*  m  ■I'OiiU  •«M«  l>m 
>1  U.i.C  lit]  IM  iili.i  Hiui  •!«  k(  npantd  K>  *• 
■n^Mja)  an*  ■«  k>  oaliWi  Iv  vuMk  m^scoon  «t^i  «•< 
Ih  lta»  ibqy<  dnctotuiv  iluii  ••  mAvkt  Id  •  ovM  p**Na<ty 
fftOSO  and  »-•  — ^  Mhi  lion  ooo  tw  Mch  wcfc  Muf* 


Signature: 
Print  Name: 
rule:  


Telephofte  No.: 


Dale: 


Fodeni  Use  Onfr. 


>iilli»ni«<  iw  lacal  aapraboriM 
Fonn  -  Ui 
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StLLING  COOe  41*M>1-C 


Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
jxjrtion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  fecilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SlOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
resfwnsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

Executive  Order  12372 — Stale  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland.  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services.  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Depiartment,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact.  Office  of  Grants  Management  and 
Development,  717  14th  Street  NW.,  Suite 
500,  Washington,  DC  20005.  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  OFfice  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-O001, 
telephone  (904)  488-8441. 


Georgia 

Mr.  Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
IndianafKtlis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development.  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309. 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  OtTice, 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massach  usetts 

Karen  Arone,  State  Clearinghouse.  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks. 
Clearinghouse  Coordinator 


New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Plaiming,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2»/i  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Action  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 

Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community  Resources. 
CN  814.  Room  609,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building.  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

Ne»v  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capital,  Albany,  New 
York  12224.  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.  N.C  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-«003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contati, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning. 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor.  1204  Pendleton  Street,  Room 
477,  Columbia.  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219. 
Telephone  (615)  741-1676 
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Texas 

Mr.  Thomas  Adams.  Governor's  Office  of 
Budget  and  Planninf^.  PO  Box  12428. 
Austin.  Texas  78711.  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse.  Office  of  Planning 
and  Budget.  ATTN:  Carolyn  Wright.  Room 
116  State  Capitol.  Salt  Lake  City.  Utah 
84114.  Telephone  (801)  S38-1535 

Vennont 

Mr.  Bernard  D.  (ohnson.  AssisUnt  Director. 
Office  of  Policy  Research  ft  Coordination. 
Pavilion  Office  Building.  109  State  Street. 
Montpelier.  Vermont  05602.  Telephone 
(802) 828-3326 

West  Virginia 

Mr.  Fred  Cutlip.  Director.  Community 
Development  Division.  West  Virginia 
Development  Office.  Building  #6.  Room 
553.  Charleston.  West  Virginia  25305 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey.  Federal/State 
Relations.  Wisconsin  Department  of 
Administration.  101  South  Webster  Street. 
PO  Box  7864.  Madison.  Wisconsin  53707 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  leffries.  State  Single  Point  of  Contact. 
Herschler  Building.  4th  Floor.  East  Wing. 
Cheyenne.  Wyoming  82002.  Telephone 
(307) 777-7574 

Guam 

Mr.  Michael ).  Reidy.  Director.  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  PO  Box  2950,  Agana. 
Guam  96910,  Telephone  (617)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office.  Office  of  the  Governor. 
Saipan,  CM.  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/lose  H.  Caro.  Chairman/ 
Director.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  PO  Box 
41119.  San  Juan,  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Virgin  Islands 

lose  L  George.  Director.  Office  of 
Management  and  Budget,  941  Norregade 
Emancipation  Garden  Station,  Second 
Floor.  Siaint  Thomas.  Virgin  Islands  00802 

Please  direct  correspondence  to:  Linda 
Clarke,  Telephone  (809)  774-0750 

!FR  Doc.  95-8131  Filed  4-3-95;  8:45  ami 
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Administration  for  Native  Americans 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization.  Functions, 


and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KE,  Administration  for  Native 
Americans  (ANA)  (56  FR  42340),  as  last 
amended.  August  27,  1991.  Specifically, 
delete  Chapter  KE  in  its  entirety,  and 
replace  it  with  the  following: 

KE.OO    MJssion.  The  Administration 
for  Native  Americans  (ANA)  advises  the 
Secretary,  through  the  Assistant 
Secretary  for  Children  and  Families,  on 
matters  relating  to  American  Indians. 
Alaskan  Natives.  Native  American 
Pacific  Islanders  and  Native  Hawaiians, 
hereinafter  referred  to  as  Native 
Americans.  ANA  represents  the 
concerns  of  Native  Americans  and 
serves  as  the  focal  point  in  the 
Department  on  the  full  range  of 
developmental,  social  and  economic 
strategies  that  support  Native  American 
self-determination  and  self-sufficiency. 

ANA  administers  grant  programs  to 
eligible  Indian  tribes  and  Native 
American  organizations  in  urban  and 
rural  areas  with  funds  authorized  under 
the  Native  American  Programs  Act  of 
1974,  as  amended. 

In  coniunction  with  the  Office  of  the 
Assistant  Secretary  for  Children  and 
pjmiilies,  ANA  serves  as  Departmental 
liaison  with  other  federal  agencies  on 
Native  American  affairs,  working  to 
promote  80c;ial  and  economic  self- 
sufficiency  for  Native  Americans.  In 
concert  with  other  components  of  ACF, 
it  develops  and  implements  research, 
demonstration  and  evaluation  strategies 
for  discretionary  funding  of  activities 
designed  to  improve  and  enrich  the 
lives  of  Native  Americans.  Through  its 
pobcy,  liaison,  and  programmatic  grant 
functions,  ANA  explores  new  program 
concepts  and  new  methods  for 
increasing  the  social  and  economic 
development  of  Native  Americans,  and 
ensures  that  information  about 
Departmental  services  and  benefits  and 
eligibility  criteria  is  available  to  Native 
Americans  and  fosters  the  opportunity 
for  the  exercise  of  self-determination  by 
Native  Americans  and  their  operation  of 
Native  American  programs  and 
enterprises. 

KE.  1 0    Organization .  The 
Administration  for  Native  Americans  is 
headed  by  a  Commissioner  who  reports 
directly  to  the  Assistant  Secretary  for 
Children  and  Families  and  consists  of: 
Office  of  the  Conunissioner  (KEA) 
Intra-Departmental  Council  on  Native 

American  Affairs  (KEB) 
Planning  and  Support  Staff  (KEC) 
Program  Operations  Division  (KED) 

KE.20    Functions.  A.  The  Office  of 
the  Commissioner  provides  executive 


direction  and  management  strategy  for 
all  components  of  ANA.  The 
Commissioner  serves  as  the  effective 
and  visible  advocate  on  behalf  of  Native 
Americans  within  the  Department,  and 
with  other  departments  and  agencies  of 
the  Federal  Government  regarding  all 
Federal  policies  affecting  Native 
Americans.  The  Commissioner  serves  as 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families,  the  Secretary, 
and  the  heads  of  DHHS  agencies 
administering  programs  which  have  a 
significant  impact  on  Native  Americans. 
On  behalf  of  the  Department,  the 
Commissioner  conducts  liaison  with 
and  obtains  advice  fi-om  Indian  tribes 
and  Native  American  organizations.  The 
Commissioner  provides  policy  direction 
and  guidance  to  the  ACF  regional  offices 
with  respect  to  pnagrams  for  Urban 
Indians,  off-reservation  Indians,  and 
other  Native  American  projects  in 
Hawaii  and  the  Pacific  Islands.  The 
Deputy  Commissioner  acts  as 
Commissioner  in  the  absence  of  the 
Commissioner.  The  Commissioner  is 
Chairperson  of  the  Intra-Departmental 
Council  on  Native  American  Affairs  and 
shall  advise  the  Secretary  on  all  matters 
affecting  Native  Americans  that  involve 
the  Department. 

B.  Intra-Departmental  Council  on 
Native  American  Affairs  serves  as  the 
focal  point  within  the  Department  for 
intra-agency  activities  related  to  Native 
American  affeirs  and  effect 
coordination,  cooperation  and 
complementary  utilization  of  the 
Department's  resources  for  Native 
Americans.  It  promotes  consistent 
policies  on  Native  American  affairs  for 
the  entire  Department  and  promotes  the 
full  and  continuous  application  of  these 
policies  throughout  the  Department. 
The  Commissioner  is  the  Chairperson  of 
the  Council  and  advises  the  Secretary 
on  Native  American  issues.  Council  staff 
provide  support  to  the  Commissioner  of 
ANA/Council  Chair. 

The  Council  identifies  administrative, 
legislative  and  regulatory  changes  or 
developments  necessary  for  the 
applications  of  effective  and  consistent 
Federal  Indian  policy. 

C.  Planning  and  Support  Staff  plans, 
coordinates,  and  controls  ANA  policy, 
planning,  and  management  activities, 
and  manages  the  development  of 
regulations,  policies,  and  guidelines  for 
ANA.  It  develops  and  recommends  the 
implementation  of  policies  in 
coordination  and  consultation  with  the 
Office  of  Policy  and  Evaluation. 

In  coordination  with  the  Office  of 
Policy  and  Evaluation  and  the  Office  of 
Financial  Management  in  ACF,  the  staff 
directs  the  development  of  program 
plans  consistent  with  the  Department's 
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requirements.  It  formulates  budget  and 
legislative  plans  consistent  with        ' 
Departmental  and  ANA  requirements.  It 
coordinates  the  reporting  by  ANA 
components  to  the  ACF  management 
information  system  including  reports  on 
short  range  initiatives. 

The  staff  manages  the  ANA  program 
management  system  to  support  ANA 
programming,  planning  and 
administration;  provides  a  wide  range  of 
management  administrative  services  in 
support  of  all  ANA  programs  and 
activities;  and  initiates  and  monitors  the 
progress  of  all  persoimel  actions. 

The  staff  serves  as  ANA  Executive 
Secretariat,  controlling  the  flow  of 
correspondence.  It  is  responsible  for  the 
receipt  of  Freedom  of  Information  Act 
requests  directed  to  ANA  and 
coordinates  responses  to  such  requests; 
coordinates  with  appropriate  ACF 
components  in  implementing 
administrative  requirements  and 
prooediues;  and  oversees  and 
administers  the  panel  review  process  for 
grant  applications  vvrithin  ANA. 

D.  Program  Operations  Division 
provides  direct  financial  assistance  to 
American  Indian  tribal  governments. 
Native  Hawaiian  organizations.  Native 
Pacific  Island  organizations,  urban 
Indian  groups,  rural  off-reservation 
Native  American  groups,  other  Native 
American  groups  and  organizations 
including  national,  regional,  statewide, 
local,  and  inter-tribal  consortia  groups 
throughout  the  lower  48  states,  Alaska, 
Hawaii  and  the  South  Pacific  Islands. 
The  Division  serves  as  a  resource  for 
and  liaison  with  Indian  tribes  and  other 
Native  American  groups  and 
organizations  and  as  a  link  with  projects 
of  national  significance,  and  carries  out 
special  projects  and  initiatives  for  the 
benefit  of  the  ANA  service  population. 

The  Division  provides  information 
and  program  content  for  plans,  budget 
information  and  policy  development  for 
activities  authorized  under  thie  Native 
American  Programs  Act  of  1974.  as 
amended.  In  cooperation  with  the  ANA 
Planning  and  Support  Staff,  it 
coordinates  all  matters  pertaining  to 
planning,  overall  ANA  management, 
policy  development  and  control,  and 
program  development. 

Dated:  March  28. 1995. 
Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families 
|FR  Doc.  95-8129  Filed  4-3-95:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

pocket  No.  N-S5-3847;  FR-3828-N-021 

NOFA  for  the  Public  and  Indian 
Housing  Tenant  Opportunities 
Program  Technical  Assistance: 
Clarification 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Clarification  of  NOFA. 

SUMMARY:  On  March  1.  1995,  HUD 
announced  the  availability  of  S25 
million  for  FY  1995  imder  the  Public 
and  Indian  Housing  Tenant 
Opportunities  Program  (TOP).  This 
notice  clarifies  the  eligibility 
requirements  for  National  Resident 
Organizations  (NROs),  Regional 
Resident  Organizations  (RROs).  and 
Statewide  Resident  Organizations 
(SROs).  The  notice  also  clarifies  that 
Indian  housing  RO/RMC  applicants  are 
not  required  to  complete  the 
certification  of  democratic  election  that 
is  required  of  public  housing  RC/RMC 
applicants. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Jenkins  or  Barbara  J. 
Armstrong,  Office  of  Community 
Relations  and  Involvement,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  S.W.,  Room  4112. 
Washington.  D.C.  20410;  telephone: 
(202)  708-3611.  All  Indian  Housing 
applicants  may  contact  Charles  Bell. 
Office  of  Native  American  Programs, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.VV.. 
Room  B-133,  Washington,  DC.  20410; 
telephone:  (202)  755-0032.  Hearing-  or 
speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
hiformation  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  (202) 
708-9300  for  information  on  the 
program.  (Other  than  the  "800"  TDD 
number,  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFOftMATKDN:  In  a 
Notice  of  Funding  Availability  (NOFA) 
published  in  the  Federal  Register  on 
March  1,  1995  (60  FR  11222),  the 
Department  announced  the  availability 
of  $25  million  for  the  Public  and  Indian 
Housing  Tenant  Opportimities  Program, 
of  which  $1  million  is  set  aside  for 
National  Resident  Organizations 
(NROs).  Statewide  Resident 
Organizations  (SROs).  and  Regional 
Resident  Organizations  (RROs).  To  more 


clearly  define  the  eligibility 
requirements  for  NROs/RROs/SROs,  the 
Department  is  issuing  the  following 
clarifications.  For  further  information 
about  specific  aspects  of  the  NOFA  and 
application  requirements,  please  refer  to 
the  March  1.  1995,  NOFA. 

Accordingly.  FR  Doc.  95-4968,  NOFA 
for  the  Public  and  Indian  Housing 
Tenant  Opportunities  Program 
Technical  Assistance,  published  on 
March  1, 1995  (60  FR  11222),  is 
amended  as  follows: 

1.  On  page  11223,  colimin  1.  two  new 
sentences  are  added  in  parentheses  at 
the  end  of  paragraph  (4)  of  Section  I.C. 
"Key  Features  of  this  NOFA."  to  read  as 
follows: 

•   •   *  (This  certification  is  required 
only  for  public  housing  RCs/RMCs. 
Indian  hoitsing  RO/RMC  apphcants  are 
not  required  to  provide  this 
certification.) 


2.  On  page  11224,  in  the  third 
column,  in  Section  I.F.  "Definitions,  the 
introductory  text  before  the  definition  of 
"National  Resident  Organization 
(NRO)"  is  revised  to  read  as  follows: 

The  following  definitions  apply  to 
NRO/RRO/SRO  applicants.  Note. 
however,  that  a  NRO/RRO/SRO  is 
eligible  to  apply  for  funding  under  this 
NOFA  if  the  organization  has  submitted 
to  the  proper  governmental  agency  the 
application  and  materials  required  to 
become  an  incorporated  nonprofit 
organization  or  association.  Before 
execution  of  the  grant,  an  organization 
selected  for  funding  must  be 
incorporated  or  organized  as  an 
association  in  accordance  with 
applicable  State  or  Tribal  law: 
***** 

3.  On  page  11234.  column  2,  the 
paragraph  following  the  heading 
"Serves:  Colorado.  Montana,  the 
Dakotas.  Nebraska,  Utah  and 
Wyoming",  which  sets  out  the  name. 
address,  and  telephone  number  for  Mr. 
Vernon  Haragara.  is  revised  to  read  as 
follows: 

Mr.  Vernon  Haragara,  Administrator. 
Northern  Plains  Office  of  Native 
American  Programs.  8P.  First  Interstate 
Tower  North.  633  17th  Stiwt,  Denver, 
Colorado  80202-3607,  (303)  672-5462 

Authority:  42  U.S.C.  1427r,  42  U.S.C. 
3535(d). 

Dated:  March  27.  1995. 
Joseph  Shuldiner.  t 

Assistant  Secretary  for  Public  and  Indian  ,, 

Housing. 

[FR  Doc.  95-8147  Filed  4-3-95;  845  ami  ? 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  A ppl (cation (s)  for  Permit 

The  following  applicant(s)  has 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c]  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.) 

PRT-799103 

Applicant:  Mr.  Don  Blanton.  Hiclis 
and  Company,  Austin.  Texas. 

The  applicant  requests  a  permit  to 
take  several  threatened  and  endangered 
species  that  occur  throughout  the  State 
of  Texas  for  the  purpose  of  scientific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

PRT-8006n 

Applicant:  Mr.  Steven  D.  Paulson. 
SWCA  Incorporated.  Austin.  Texas. 

The  applicant  requests  a  permit  to 
talie  several  threatened  and  endangered 
species  that  occur  throughout  the  State 
of  Texas  for  the  purpose  of  scientiHc 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

PRT-800613 

Applicant:  Mr.  Dwight  Chapman. 
Southwest  Research.  Moab,  Utah. 

The  applicant  requests  a  permit  to 
take  the  Mexican  spotted  owl  (Strix 
occidental  lucida]  on  U.S.  Forest 
Service  lands  in  Arizona  and  New 
Mexico  for  the  purpose  of  scientific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescriljed  by  Service  recovery 
documents. 

Addresses:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the  above 
office  within  30  days  of  the  date  of 


publication  of  this  notice.  {See 

Addresses  above.) 

JohnCroM, 

Acting  Regional  Director,  Region  2. 

Albuquerque,  Sew  Mexico. 

[PR  Doc.  95-«167  Filed  4-3-95;  8:45  ami 
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Receipt  of  Applicatlon(s)  for  Permit 

The  following  applicant(s)  has 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,asamended  (16  U.S.C.  1531,  et 
seq.) 

PRT-798998 

Applicant:  Mr.  C.  Lee  Sherrod, 
Horizon  Environmental  Services  Inc., 
Austin,  Texas. 

The  applicant  requests  a  permit  to 
take  several  threatened  and  endangered 
species  that  occur  throughout  the  State 
of  Texas,  primarily  in  Travis  and 
Bastrop  Counties,  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

Addresses:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  appHcation  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
Addresses  above.) 
John  Crou, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 

IFR  Doc.  95-8168  Filed  4-3-95;  8:45  ami 
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National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  two 
upcoming  meetings  of  the  Delaware 
Water  Cap  National  Recreation  Area 
Citizens  Advisory  Commission.  Notice 


of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

Meeting  Date  and  Time:  Saturday, 
May  13. 1995  at  9:00  a.m. 

Address:  Pinchot  Institute  (Grey 
Towers),  Milford,  PA  18337. 

Meeting  Date  and  Time:  Thursday, 
September  14,  1995  at  7:00  p.m. 

Address:  Wayne  Dumont 
Administration  Building,  Route  519. 
Belvidere.  NJ  07823. 

The  agenda  for  the  meeting  consists  of 
reports  from  Citizen  Advisory 
Commission  committees  including:  By- 
Laws.  Natural  Resources,  Recreation, 
Cultural  and  Historical  Resources, 
Intergovernmental  and  Public  Affairs. 
Construction  and  Capital  Project 
Implementation,  as  well  as  Special 
Committee  Reports.  Superintendent 
Roger  K.  Rector  will  give  a  report  on 
various  park  issues.  Immediately 
following  the  May  13.  1995  meeting. 
Park  Archeologist  John  Wright  will 
present  a  brief  program  highUghting 
archeology  within  the  recreation  area. 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  pubUc  may 
file  a  written  statement  concerning 
agenda  items  with  the  Commission.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission.  P.O.  Box  284.  Bushkill,  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Gap 
National  Recreation  Area  located  on 
River  Road  1  mile  east  of  U.S.  Route 
209.  Bushkill,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324,  717-588-2418.  '■ 

Dated:  March  24,  1995. 
Marie  Rust, 

Regional  Director,  Mid-Atlantic  Region. 
IFR  Doc.  95-8151  Filed  4-3-95;  8:45  am] 
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National  Register  of  Htstorfc  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  25,  1995.  Pursuant  to  §  60.13  of 
36  CFR  f>art  60  vknritten  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  April  19.  1995. 
Patrick  Andrus, 

Acting  Chief  of  Registration.  National 
Register. 

ARKANSAS 

Hot  Spring  County 

Cabin  Na  1  jFaciiities  Constructed  by  the 
CCC  in  Arkansas  MPS).  Cabin  area  access 
rd..  Lake  Catherine  State  Park..  Shoreweod 
Hi  lb. 95000455 

Prairie  County 

Prairie  County  Courthouse.  )ct.  of  Magnolia 
and  Prairie  S»s..  DeValls  Bluff.  95000457 

Washington  County 

Chi  Omega  Chapter  House,  940  Maple  St.. 
Fayetteville.  95000456 

COLORADO 

El  Paso  County 

Caihan  Rock  Island  Railroad  Depot.  252  ft.  W 
of  Denver  St  on  rock  Island  RR  right-of- 
way.  Caihan.  95000476 

FLORIDA 

Palm  Beach  County 

Milton — Myers  American  Legion  Post  No.  65. 
263  NE.  5th  Ave..  Delray  Beach.  9500O471 

St.  Lucie  County 

Frere,  Jules.  House  [Hiilsboro  MPS|.  2404 
Sunrise  Blvd..  Fort  Pierce,  95000467 

ILLINOIS 

Adams  County 

South  Side  German  Historic  District 
(Boundary  Increase).  Roughly  bounded  by 
lefferson.  S.  12th.  Jackson  and  S.  5th  Sts.. 
Quincy,  95000481 

Champaign  County 

Moultrie  County  Courthouse.  10  S.  Main  St.. 
Sullivan.  95000489 

Cook  County 

Bryn  Mawr  Avenue  Historic  Distric-t.  Br>n 

MawT  Ave.  from  Sheridan  Rd.  to 

Broadway.  Chicago,  95000482 
Hamilton  Park  (Chicago  Park  District  MPS). 

513  W  72nd  St..  Chic^o.  95000487 
Indian  Boundary  Park  (Chicago  Park  District 

MPS).  2500  VV.  Lunt.  Chicago,  95000485 
Portage  Park  IChicago  Park  District  MPS  I. 

4100  N.  Long  Ave..  Chicago.  95000484 
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Riis.  Jacob  A..  Park  (Chicago  Park  District 
MPSl.  6100  W.  Fullerton  Ave.,  Chicago. 
95000483 

Trumbull  Park  (Chicago  Park  District  MPSl. 
2400  E.  105th  St..  Chicago.  95000486 

Marion  County 

Jehle.  Louis,  House.  511  E.  Fifth  St..  Pana. 
95000490 

Mercer  County 

Willits.  Levi.  House.  202 

Main  St..  New  Boston.  95000488 

Woedford  County 

Schertz.  Joseph,  House.  IL  116. 1  ml  W  of 
city  limits,  Metamora  vicinity.  95000491 

KANSAS 

Pawnee  County 

Babbitt— Doerr  House.  423  W.  5th  St.. 
Lamed.  95000477 

LOUISIANA 

Pointe  Coupee  Parish 

Cherie  Quarters  Cabins.  Major  Ln.. 
approxiinately  '/i  mi.  from  jcL  v^ith  LA  1, 
Oscar  vicinity  95000470 

MICHIGAN 

Hiuvn  County 

Huron  City  Historic  District,  Pioneer  Dr.. 
Huron  and  Port  Austin  Townships.  Huron 
City,  95000446 

NEW  MEXICO 

Sierra  County 

Alert— Hatcher  Building  (Hiilsboro  MPSl,  Jet. 

of  Second  Ave.  and  Main  St..  SE  comer, 

Hiilsboro.  95000460 
Bucher,  William  K,  House  (Hiilsboro  MPS). 

300  W.  Main  St.  Hiilsboro,  9500O461 
Meyers  House  (Hiilsboro  MPS).  Main  St.  N 

side  between  4th  and  5th  Aves.,  Hiilsboro 

95000463 
Miller,  George  Tambling  and  Ninette  Stocker. 

House  (Hiilsboro  MPS).  Elenora  St  S  side. 

W  of  Union  Church.  Hiilsboro  95000465 
Robins.  Will  M.,  House  (Hiilsboro  MPS),  Jet. 

of  Main  St  and  Fifth  Ave..  SW  comer. 

Hiilsboro  95000462 
Sullivan.  Cornelius,  House  (Hiilsboro  MPS), 

Jet.  of  Elenora  and  First  Ave.,  SW  comer. 

Hiilsboro  95000459 
Webster,  John  M..  House  (Hiilsboro  MPS).  Jet 

of  Main  St.  and  Fifth  Ave..  SE  comer. 

Hiilsboro  95000464 

NEW  YORK 
Cayuga  County 

House  at  15  East  Cayuga  Street  (Moravia 
KfPS).  15  E.  Cayuga  St.  Moravia.  95000472 

Essex  County 

Trudeau  Sanatorium  (Samnoc  Lake  MPS). 
Trudeau  Rd..  Saranac  Lake  vicinity. 
95000479 

Niagara  County 

Bond,  Col.  William  M.  and  Nancy  Ralston. 
House,  143  Ontario  St.  Lockport. 
95000475 

Orange  County 


Hatch,  Vermont.  Hansion.  Old  Pleasant  Hill 
Rd.,  Cornwall.  95000480 

Oswego  County 

Woodruff  Block,  17  W.  Cayuga  St .  Oswego, 
95000473 

Rensselaer  County 

Trinity  Church  Lansinglnirgh.  585  Fourth 
Ave..  Troy.  95000478 

Tompkins  County 

SL  Thomas'  Episcopal  Church.  2740 
Slaterville  Rd.  (NY  79).  Slaterville  Springs. 
95000458 

Ulster  County 

Phoenicia  Railroad  Station.  High  St. 
Phoenicia.  95000474 

NORTH  DAKOTA 

Grand  Forks  County 

Beare,  Harriett  and  Thomas.  House.  420 
Reeves  Dr..  Grand  Porks,  95000469 

St.  Michael's  Hospital  and  Nurses' 
Residence.  813  Lewis  Blvd..  Grand  Forks. 
95000468 

OHIO 

Fayette  County 

Sollars  Farmstead.  Address  Restricted. 
Greenfield  vicinity.  95000493 

Franklin  County 

Croverporl  United  Methodist  Church.  512 
Main  St.,  Groveport.  95000494 

Hamilton  County 

Cincinnati  and  Suburban  Telephone 
Company  Building.  209  VV.  Seventh  St. 
Cincinnati.  95000495 

Madison  County 

Price  Comers,  7040  US  42  S,  Plain  City 
vicinity.  95000496 

Miami  County 

Bradford  function  Interlocking  Tower,  501  E. 
Main  St.,  Bradford.  95000497 

Stark  County 

Cook.  George  E.,  House.  1435  Market  Ave  N.. 
Canton,  95000498 

Summit  County 

Mason.  Frank  H .  House.  615  Latham  Ln.. 

Franklin  Township.  Akron  vicinity. 

95000499 
Raymond.  Frank  Mason.  House.  655  Lathan 

Ln  .  Akron  vicinity.  95000500 

WISCONSIN 

Ashland  County 

Wakefield  Hall.  1409  Ellis  Ave..  Ashland. 
950OO466 

[FR  Doc.  95-8231  Filed  4-3-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-SB  (Sut>-No.  7X)] 

Bessemer  and  Lake  Erie  Railroad 
Company;  Abandonment  Exemption; 
In  Armstrong  and  Butter  Counties,  PA 

Bessemer  and  Lake  Erie  Railroad 
Company  (B&LE)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
3.13  miles  of  its  line  of  railroad,  known 
as  the  Western  Allegheny  Branch, 
extending  from  Station  2294-f  53 
eastward  to  the  end  of  the  track  at 
Station  2460-fOl,  in  Armstrong  and 
Butler  Counties.  PA.' 

B&LE  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  Bled. 

Provided  no  formal  expression  of 
intent  to  Hie  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  4, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 


■  By  letter  dated  March  20.  1995.  the  Bradys 
Bend  Corporation  (BBC]  filed  a  comment  opposing 
the  proposed  abandonment  and  requests  that  we 
deny  BALE'S  exemption.  BBC  alleges  that  because 
uf  the  potential  for  future  trafTic.  it  believes  that 
Bail's  rail  line  should  remain  operational. 

We  do  not  normally  consider  comments  prior  to 
the  publication  of  a  notice  of  exemption  under  49 
CFR  llS2.50(b).  Here.  BBC  can  file  a  petition  to  stay 
and/or  a  petition  to  reopen  or  revoke  on  or  before 
the  dates  specified  in  this  notice.  BBC  should 
clearly  set  out  the  relief  it  seeks  and  any  supporting 
arguments  for  such  relief.  Speculation  about  future 
traffic  is  luit  sufficient  basis  upon  which  to  deny  an 
exemption. 

'A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by  April  14. 
1995.  Petitions  to  reop)en  or  requests  for 
public  use  conditions  under  49  CFR 
1 152.28  must  be  filed  by  April  24,  1995, 
with;  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washincton.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  J. 
Koich,  135  Jamison  Lane,  P.O.  Box  68, 
Monroeville,  PA  15146. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BftLE  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by  April 
7,  1995.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  29.  1995. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

IFR  Doc.  95-8190  Filed  4-3-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 


informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Outof-Service  Fail  Line*.  5  I.C.C.2d 
377  (19a9).  Any  entity  seeking  a  stay  involving 
envirorunental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

''The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of    . 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Permit  to  Import 
Controlled  Substances  for  Domestic 
and/or  Scientific  Purposes  pursuant  to 
21  U.S.C.  952. 

(2)  DEA  Form  357.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice. 

(3)  Primary  =  Business  or  otlier  for- 
profit.  Title  21,  CFR  1312.12,  requires 
any  registrant  who  desires  to  import 
certain  controlled  substances  into  the 
United  States  to  apply  on  DEA  Form 
357.  Information  is  needed  to  determine 
the  suitability  for  issuance  of  an  Import 
Permit,  ensure  that  import  quotas  are 
not  exceeded,  and  provider  the  United 


Nations  with  information  concerning 
legitimate  traffic  in  narcotics. 

(4)  267  aimual  respondents  at  .25 
hours  per  response. 

(5)  67  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  29. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  offustice. 

|FR  Doc  95-8160  Filed  4-3-95:  B:45  am) 

BILUNO  cooc  4410-0»-4l 


Information  Collection  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information; 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  fijid  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  shoidd  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 


Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

New  Collection 

(1)  Removal  of  Restriction  on 
Employing  Certain  Individuals. 

(2)  None.  Drug  Enforcement 
Administration. 

(3)  Primary  =  Business  or  other  for- 
profit.  Others  =  Individuals  and 
households.  Not-for-profit  institutions. 
Federal  Government  and  State,  Local,  or 
Tribal  Government.  This  collection  is 
necessary  to  maintain  a  closed  system  of 
distribution  by  requiring  notification 
from  DEA  registrants  of  their  intent  to 
employ  persons  who  have  been 
convicted  of  a  felony  offense. 

(4)  100  annual  respondents  at  V'2  hour 
per  response. 

(5)  50  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  29,  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  offustice. 
IFR  Doc.  95-8161  Filed  4-3-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Latx>r  Affairs; 
Public  Hearings 

This  docimient  is  a  notice  of  public 
hearings  to  be  held  by  the  Department 
of  Labor  for  the  purpose  of  gathering 
factual  information  regarding  child 
labor  practices  throu^out  the  world. 
The  hearing  will  be  held  on  Friday,  May 
5,  1995,  at  the  Department  of  Labor, 
room  N-3437,  beginning  at  9  a.m.  The 
hearing  will  be  open  to  the  public.  The 
Department  of  Labor  is  now  accepting 
requests  from  all  sectors  to  provide  oral 
or  written  testimony  at  the  hearing. 
Each  presentation  will  be  limited  to  ten 
minutes.  The  Department  is  not  able  to 
provide  financial  assistance  to  those 
v«shing  to  travel  to  attend  the  hearing. 
Those  unable  to  attend  the  hearing  are 
invited  to  submit  written  testimony. 
Individuals  or  organizations  interested 
in  testifying  at  the  international  child 
labor  hearing,  should  call  (202)  501- 
6068  to  be  put  on  the  roster. 

The  Department  of  Labor  is  currently 
undertaking  a  second  Congressionally- 
mandated  review  of  international  child 
labor  practices  (pursuant  to  the  1995 
HHS/Department  of  Labor 


Appropriations  Bill — Pub.  L.  103-333). 
Information  provided  at  the  hearing  will 
be  considered  by  the  Department  of 
Labor  in  preparing  its  report  to 
Congress.  Testimony  should  be  confined 
to  the  specific  topic  of  the  study. 
Specifically,  the  international  child 
labor  study  of  the  Bureau  of 
International  Labor  Affairs  is  seeking 
written  and  oral  testimony  on  the  topics 
noted  below: 

1.  Use  of  child  labor  in  commercial 
(i.e.,  non-subsistence)  export-oriented 
agricultural  enterprises.  While  we  are 
not  examining  family  or  subsistence 
farming,  we  are  seeking  information  on 
children  in  agricultural  enterprises  of  all 
sizes,  from  plantations  and  estates  to 
small-sized  farms;  in  forest  industries, 
ranching,  and  fishing  (including 
shellfish)  enterprises. 

2.  Forced  or  bonded  child  labor.  We 
are  seeking  information  on  the 
incidence  of  forced  and  bonded  labor  in 
industries  directly  or  indirectly 
contributing  to  exports. 

3.  Government  efforts  to  deal  with 
child  labor.  Any  significant  actions, 
progressive  or  regressive,  taken  by 
governments  with  respect  to  child  \aboT 
laws,  the  enforcement  of  child  labor 
laws,  new  programs  or  approaches  for 
curtailing  child  labor,  oversight  efforts. 
or  other  relevant  initiatives. 

4.  Non-Governmental  efforts  intended 
to  reduce  child  labor.  Private-sector 
programs  or  policies  to  reduce  child 
labor,  including  codes  of  conduct, 
corporate  efforts  to  develop  guidelines 
for  subcontractors,  or  the  creation  of 
schools,  centers,  organizations,  studies, 
and  other  approaches  to  limit  child 
labor. 

5.  Updates  and  new  developments. 
Significant  actions  taken  by  the  19 
coimtries  reviewed  in  the  first  report, 
such  as  new  laws,  regulations,  or 
enforcement  efforts;  educational, 
rehabilitational.  or  other  programs 
initiated;  and  any  significant  public 
discussion  or  debate  of  the  issue. 

DATES:  The  hearing  is  scheduled  for 
Friday.  May  5. 1995.  The  deadline  for 
being  placed  on  the  roster  for  oral 
testimony  is  5  p.m..  April  21, 1995. 
Presenters  will  be  required  to  submit 
five  (5)  written  copies  of  their  oral 
testimony  to  the  Qiild  Labor  Study 
office  by  5  p.m..  May  1.  The  record  will 
be  kept  open  for  additional  written 
testimony  imtil  5  p.m..  May  5, 1995.  . 

ADDRESSES:  Written  testimony  should 
be  addressed  to  the  International  Child 
Labor  Study,  Bureau  of  International 
Labor  Affairs,  Room  S-1308,  U.S. 
Department  of  Labor.  Washington.  DC 
20210. 


Lommission  in  those  proceedings  where  an 


request  as  long  as  It  retains  jurisdiction  to  do  so.         not  exceeded,  and  provider  the  United 
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FOR  FURTHER  INFORMATION  CONTACT: 
Daiuel  Soiomoo,  Intemationai  Child 
Labor  Study,  Bureau  of  International 
Labor  Affairs.  Room  S-1308,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  telephone:  (202)  501-6068;  fax 
(202)  219-4923.  Persons  with 
disabilities  who  need  special 
accommodations  should  contact  Mr. 
Solomon  by  April  24, 1995. 

Additional  Information 

The  Senate  Appropriations 
Committee  report  states: 

Child  labor  is  a  silent  and  tragic 
emergency  of  our  time.  Few  human 
rights  abuses  are  so  unanimously 
condemned,  while  being  so  universally 
practiced,  as  child  labor.  The  number  of 
children  working,  and  the  scale  of  their 
suffering,  increases  year  by  year. 
UNICEF  and  the  Intemationai  Labor 
Organization  estimate  that  hundreds  of 
millions  of  children  are  working  today, 
many  in  servitude  and  under  hazardous 
conditions. 

Therefore,  the  Committee  (directs  the 
Secretary)  to  continue  and  expand 
efforts  by  the  Department  to  identify 
foreign  industries  and  their  host 
countries  that  utilize  child  labor  in  the 
production  of  goods  from  industry, 
plantations,  and  mining  exported  to  the 
United  States. 

The  Secretary  is  directed  to  utilize  all 
available  information,  including 
information  made  available  by  UNICEF, 
the  Intemationai  Labor  Organization 
and  human  rights  organizations  and 
report  his  findings  to  the  Committee  no 
later  than  July  30. 1995. 

All  written  or  oral  comments 
submitted  pursuant  to  the  public 
hearing  will  be  made  part  of  the  record 
of  review  referred  to  above  and  will  be 
available  for  public  inspection. 

Signed  at  Washington,  DC,  this  29th  day  of 
March  1995. 
Joaquin  F.  Otero. 
Deputy  Under  Secretary. 
|FR  Doc.  95-8225  Filed  4-3-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-3391 

Virginia  Electric  and  Power  Co.  (North 
Anna  Power  Station  Unit  No.  2); 
Exemptions 

I 

Virginia  Electric  and  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  1  jcense  No.  NPF-7,  which 
authorizes  operation  of  North  Anna 
Power  Station,  Unit  2  (the  facihty  or 


NA-2),  at  a  steady-state  reactor  power 
level  not  in  excess  of  2893  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Louisa  County,  Virginia.  The 
license  provides  among  other  things, 
that  it  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effiact. 

II 

Section  in.D.l.(a)  of  appendix  J  to  10 
CFR  part  50  requires  the  f>erformance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs)  of  the  primary 
containment,  at  approximately  equal 
intervals  during  each  10-year  service 
period.  The  third  test  of  each  set  shall 
be  conducted  when  the  plant  is  shut 
down  for  the  10-year  inservice 
inspection  program.  

Section  IV.A  of  appendix  )  to  10  CFR 
part  50  requires  that  any  modification, 
replacement  of  a  component  which  is 
part  of  the  primary  reactor  containment 
boundary,  or  resealing  a  seal-welded 
door,  performed  after  the  preoperational 
leakage  rate  test  shall  be  followed  by 
either  a  Type  A.  Type  B,  or  Type  C  test, 
as  applicable  for  the  area  affected  by  the 
modification. 

m 

By  letter  dated  March  2, 1995,  the 
licensee  requested  temporary  relief  from 
the  requirement  to  perform  a  set  of  three 
Type  A  tests  at  approximately  equal 
intervals  during  each  10-year  service 
period  of  the  primary  containment.  The 
requested  exemption  would  permit  a 
one-time  interval  extension  of  the  third 
Type  A  test  by  approximately  16 
months  (from  the  March  1995  steam 
generator  replacement  outage,  to  the 
October  1996  refueling  outage). 

The  licensee's  March  2, 1995.  letter 
also  requested  temporary  relief  from  the 
requirements  to  perform  a  type  A  test 
following  a  maior  modification  or 
replacement  of  a  component  which  is 
part  of  the  primary  reactor  coolant 
boundary.  Specifically,  the  post- 
modification  exemption  is  requested 
from  performing  a  Type  A  test  due  to 
the  activities  associated  with  the 
upcoming  NA-2  steam  generator 
replacement.  The  basis  for  the  post- 
modification  exemption  request  is  that, 
in  this  case,  the  ASME  Section  XI 
inspection  and  testing  requirements 
more  than  fulfill  the  intent  of  the 
requirements  of  Section  1V.A  of 
Appendix). 

The  licensee's  request  cites  the 
special  cutnimstances  of  10  CFR  50.12, 
paragraph  (a)(2)(ii),  as  the  basis  for  the 
exemption  to  Section  UI.D.l.a  of 


appendix  J  to  10  CFR  part  50.  The 
licensee  points  out  that  the  existing 
Type  B  and  C  testing  programs  are  not 
being  modified  by  this  request  and  will 
continue  to  effectively  detect 
containment  leakage  caused  by  the 
degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  It  has  been 
the  experience  at  NA-2  during  the  Type 
A  tests  conducted  during  the  first  10- 
year  inservice  inspection  interval  (1984, 
1989,  and  1990).  that  considerable 
margin  exists  between  the  Type  A  tests 
and  the  Technical  Specifications  (TS) 
allowable  leakage  rate  limit. 

During  operation,  the  NA-2 
containment  is  maintained  at  a 
subatmospheric  pressure 
(approximately  10.0  psia)  which 
provides  a  good  indication  of  the 
containment  integrity.  TS  require  the 
containment  to  be  subatmospheric  when 
in  Modes  4,  3,  2,  and  1.  Containment  air 
partial  pressure  is  monitored  in  the 
control  room  to  ensure  TS  compliance. 
If  the  containment  air  partial  pressure 
increases  above  the  established  TS  limit, 
the  unit  is  required  to  shut  down. 

The  licensee's  request  also  cites  the 
special  circumstances  of  10  CFR  50.12, 
paragraph  (a)(2)(ii),  as  the  basis  for  the 
exemption  to  Section  IV.A  of  appendix 
)  to  10  CFR  part  50. 

The  NA-2  plant  design  incorporates  a 
"closed  system"  for  transferring  steam 
from  the  steam  generators  inside  of  the 
primary  containment  to  the  main 
turbine-generators  in  the  turbine 
building.  The  inside  containment 
portion  of  this  closed  system  consists  of 
'the  main  steam  lines,  the  feedwater 
lines,  and  the  secondary  side  of  the 
steam  generators.  This  closed  system 
inside  of  containment  forms  a  part  of 
the  primary  reactor  containment 
boundary. 

The  planned  replacement  of  the  NA- 
2  steam  generators  includes  the 
following  activities: 
— Cutting  and  removing  the  mainsteam 

and  feedwater  lines  from  the  steam 

generators. 
— Cutting  and  removing  the  upper 

assemblies  of  the  steam  generators 

(steam  domes). 
— Cutting  the  reactor  coolant  piping  and 

removing  the  steam  generator  lower 

assemblies  (tube  bundles). 
— Installing  the  new  steam  generator 

lower  assemblies  and  re-welding  the 

reactor  coolant  piping. 
— Re-installing  the  steam  generator 

upper  assemblies  on  the  new  lower 

assemblies. 
— Re-installing  and  re- welding  the  main 

steam  and  feedwater  lines. 

The  planned  replacement  of  the  NA- 
2  steam  generators  affects  only  this 


closed  piping  system  inside 
containment.  The  steam  generator 
replacement  activities  do  not  affect  the 
containment  structure  or  the  actual 
containment  liner. 

Section  IV.A  to  Appendix  J.  Special 
Testing  Requirements  for  Containment 
Modifications,  requires  that  any  major 
modification  or  replacement  of  a 
component  which  is  part  of  the  primary 
reactor  containment  boundary  shall  be 
followed  by  either  a  Type  A,  Type  B.-  or 
Type  C  test,  as  applicable  for  the  area 
affected  by  the  modification.  The  Type 
C  testing  requirements  of  Appendix ) 
apply  to  leakage  testing  of  containment 
isolation  valves.  The  planned 
replacement  does  not  affect  any 
containment  isolation  valves  and, 
therefore,  the  Type  C  testing 
requirements  are  not  applicable.  The 
Type  B  testing  requirements  of 
appendix  J  apply  to  leakage  testing  of 
gasketed  or  sealed  containment 
penetrations  (e.g.,  electrical 
penetrations),  air  lock  door  seals,  and 
other  doors  with  resilient  seals  or 
gaskets.  Although  the  secondary  side  of 
the  steam  generators  have  access 
manways  with  gaskets,  the  Type  B 
testing  requirements  do  not  address  the 
other  areas  of  the  containment  boundary 
affected  by  the  planned  replacement, 
i.e.,  weld  seams  in  the  steam  generator 
and  in  the  main  steam  and  feedwater 
piping.  Hence,  because  the  affected 
areas  cannot  be  tested  by  Type  B  or 
Type  C  testing.  Section  FV.A  of 
Appendix  J  would  require  that  a  Type 
A  test  be  performed  prior  to  startup 
following  the  planned  steam  generator 
replacement. 

However,  the  affected  area  of  the 
primary  containment  boundary  is  also 
part  of  the  pressure  boundary  of  an 
ASME  Class  2  component/piping 
system  and,  as  such,  the  planned 
replacement  of  the  steam  generators  is 
subject  to  the  repair  and  replacement 
requirements  of  ASME  Section  XI.  The 
ASME  Section  XI  surface  examination, 
volumetric  examination,  and  system 
pressure  test  requirements  are  more 
stringent  than  the  Type  A  testing 
requirements  of  Appendix  J.  The 
acceptance  criteria  for  ASME  Section  XI 
system  pressure  testing  of  welded  joints 
is  "zero  leakage."  In  addition,  the  test 
pressure  for  the  system  pressure  test 
will  be  in  excess  of  20  times  »hat  of  a 
Type  A  test  (1356  psig  vs.  44.1  spig). 

Therefore,  the  ASME  Section  XI 
inspection  and  testing  requirements 
more  than  fulfill  the  intent  of  the 
requirements  of  Section  IV.A  of 
appendix  J. 


IV 

In  the  licensee's  March  2. 1995, 
exemption  request,  the  licensee  stated 
that  special  circumstance  50.12(a)(2)(ii) 
is  appUcable  to  this  situation,  i.e.,  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Appendix  J  states  that  the  leakage  test 
requirements  provide  for  periodic 
verification  by  tests  of  the  leak  tight 
integrity  of  the  primary  reactor 
containment.  Appendix  J  further  states 
that  the  purpose  of  the  tests  "is  to  assure 
that  leakage  through  the  primary  reactor 
containment  shall  not  exceed  the 
allowable  leakage  rate  values  as 
specified  in  the  Technical 
Specifications  or  associated  bases." 
Thus,  the  imderlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown. 

The  NRC  staff  has  reviewed  the  basis 
and  supporting  information  provided  by 
the  licensee  in  the  exemption  request 
from  the  requirements  of  Section 
III.D.l(a)  of  appendix  J.  The  NRC  staff 
has  noted  that  the  licensee's  record  of 
ensuring  a  leak-tight  containment  has 
verified  containment  Integrity  and,  as 
noted  previously,  considerable  margin 
exists  between  the  Type  A  test  results 
and  the  TS  allowable  leakage  rate.  The 
Type  A  tests  performed  in  1984,  1989. 
and  1990  have  all  successfully  verified 
containment  integrity.  All  "as-found" 
Type  A  test  results  since  1984  have  been 
confirmatory  of  the  Type  B  and  C  tests 
which  will  continue  to  be  performed. 
The  licensee  will  perform  the  general 
containment  inspection  although  it  is 
only  required  by  appendix  J  (Section 
V.A.)  to  be  performed  in  conjimction 
with  Type  A  tests.  The  NRC  staff 
considers  that  these  inspections,  though 
limited  in  scope,  provide  an  important 
added  level  of  confidence  in  the 
continued  integrity  of  the  containment 
boundary. 

The  NA-2  containment  is  of  the 
subatmospheric  design.  Ehiring 
operation,  the  containment  is 
maintained  at  a  subatmospheric 
pressure  (approximately  10  psia)  which 
provides  for  constant  monitoring  of  the 
containment  integrity  and  further 
obviates  the  need  for  Type  A  testing  at 
this  time.  If  the  containment  air  partial 
pressure  exceeds  the  established  TS 
limit,  the  unit  must  be  shut  down. 


The  NRC  staff  has  also  made  use  of 
the  information  in  a  draft  staff  report, 
NLlREG-1493,  which  provides  the 
technical  justification  for  the  present 
appendix  J  rulemaking  effort  which  also 
includes  a  10-year  test  interval  for  Type 
A  tests.  The  integrated  leakage  rate  test, 
or  Type  A  test,  measures  overall 
containment  leakage.  However, 
operating  experience  with  all  tjrpes  of 
containments  used  in  this  country 
demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493.  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILRT  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  3%  of  all  failures. 
This  study  agrees  well  with  previous 
NRC  staff  studies  which  show  that  Type 
B  and  C  testing  can  detect  a  very  large 
percentage  of  containment  leaks. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC).  now  the 
Nuclear  Energy  Institute  (NEI).  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OL,.  Of 
these,  only  nine  were  not  due  to  Typ>e 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2L,;  in 
one  case  the  leakage  was  found  to  be 
approximately  2L.;  in  one  case  the  as- 
found  leakage  was  less  than  3L.;  one 
case  approached  lOL,;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21L,.  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk-corresponding  to  L, 
(approximately  200L..  as  discussed  in 
NUREG-1493).  Therefore,  based  on 
those  considerations,  it  is  unlikely  that 
an  extension  of  one  cycle  for  the 
performance  of  the  appendix  J,  Type  A 
test  at  NA-2  would  result  in  significant 
degradation  of  the  overall  containment 
integrity.  As  a  result,  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
are  present  in  that  the  application  of  the 
regulation  in  these  particular 
circumstances  is  not  needed  to  achieve 
the  imderlying  purpose  of  the  rule. 

Based  on  generic  and  plant  specific 
data,  the  NRC  staff  finds  the  basis  for 
the  Ucensee's  proposed  exemption  to 
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allow  a  one-time  exemption  to  permit  a 
schedular  extension  of  one  cycle  for  the 
performance  of  the  appendix  Type  A 
test,  provided  that  the  general 
containment  inspection  is  performed,  to 
be  acceptable. 

Section  IV.  A  of  appendix  |  would 
normally  require  that  a  Type  A  test  be 
performed  prior  to  startup  following  a 
containment  modification  such  as  the 
planned  steam  generator  replacement. 
However,  in  this  case,  the  aifected  area 
of  the  primary  containment  boundary  is 
also  part  of  the  pressure  boundary  of  a 
ASME  Class  2  componentypiping 
system  and.  as  such,  the  plaimed 
replacemunt  of  the  steun  generators  is 
subject  to  the  repair  and  replacement 
requirements  of  ASN4E  Section  XI.  The 
ASME  Section  XI  siuiace  examination, 
volumetric  examination,  and  system 
pressure  testing  requirements  are  more 
stringent  than  the  Type  A  testing 
requirements  of  appendix  J.  The 
objective  of  the  Type  A  test  required  by 
Section  IV.A  is  to  assure  the  leak-tight 
integrity  of  the  containment  area 
affected  by  the  modification.  The  ASME 
Section  XI  inspection  and  testing 
requirements  more  than  fulfill  the  intent 
of  the  requirements  of  Section  FV.A  of 
appendix  J.  As  a  result,  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
are  present  in  that  the  application  of  the 
regulation  in  these  particular 
circumstances  is  not  needed  to  achieve 
the  underlying  purpose  of  the  rule. 
Therefore,  the  NRC  staff  finds  the  basis 
for  the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  from  Type 
A  testing  for  modification  of  the  primary 
containment  boundary  due  to  the 
forthcoming  NA  steam  generator 
replacement  to  be  acceptable. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  these  Exemptions  will  not  have 
a  significant  impact  on  the  environment 
(60  FR  15945). 

The  exemption  from  Section  III.D.l.(a) 
of  appendix  J  to  10  CFR  part  50  is 
effective  upon  issuance  and  shall  expire 
at  the  completion  of  the  NA-2  1996 
refueling  outage. 

The  exemption  from  Section  IV.A  of 
appendix  I  to  10  CFR  part  50  is  effective 
upon  issuance  and  shall  expire  at  the 
completion  of  the  NA-2  1995  steam 
generator  replacement  refueling  outage. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville.  MD,  this  29th  day  of 
March  1995. 

Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects — l/U, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  9S-^166  Filed  4-3-95;  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  on  th«  Engineered  Barrier 
System:  Meeting  and  Tour  of  the  Idaho 
National  Engineering  Lat>oratory 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the  Engineered 
Barrier  System  will  hold  a  meeting  on 
Tuesday,  June  6, 1995,  in  Idaho  Falls. 
Idaho,  and  a  tour  of  the  Idaho  National 
Engineering  Laboratory  (INEL)  site  on 
Wednesday.  June  7.  1995.  The  meeting 
will  be  held  at  the  Shilo  Inn,  780 
Lindsay  Boulevard.  Idaho  Falls.  Idaho 
83402;  Tel (208)  523-0088;  Fax  (208) 
522-7420.  The  meeting  and  tour  are 
open  to  the  public;  however,  space  on 
the  tour  is  limited  and  advance 
reservations  are  required. 

The  panel  meeting  on  Tuesday  will 
focus  on  three  areas  of  interest  to  the 
Board:  (1)  government-owned  spent 
nuclear  fuel  at  INEL  (its  description  and 
plans  for  its  eventual  permanent 
disposal),  (2)  contaminated  scrap  metal 
and  greater-than-class-C  waste  activities 
managed  by  the  Department  of  Energy's 
Idaho  Operations  Office  that  could  have 
an  impact  on  permanent  disposal  in  a 
repository,  and  (3)  dry  storage  of  spent 
nuclear  fuel,  including  current  research 
and  development  activities  at  INEL  for 
go venmient -owned  and  commercial 
spent  nuclear  fuel.  Panel  members  have 
invited  the  Department  of  Energy  and  its 
INEL  contractors  and  INEL  researchers 
to  discuss  these  issues.  The  panel  will 
also  hear  about  the  status  of  efforts  to 
get  INEL  high-level  defense  wastes  such 
as  calcine  and  tank-stored  liquids  into 
appropriate  forms  for  transportation  to 
and  disposal  in  a  potential  repository. 

On  Wednesday,  June  7,  the  penal  will 
participate  in  a  tour  of  the  INEL 
facilities  discussed  in  the  previous  day's 
meeting.  The  Board  makes  every  effort 
to  ensure  that  the  general  public  has 
access  to  all  of  its  activities.  To  that  end, 
the  public  is  invited  to  attend  the  tour 
with  the  panel.  Space  is  Hmited, 
however,  and  will  be  filled  on  a  first- 
come,  first-served  basis.  The  tour  will 
begin  at  the  Shilo  Irm  in  Idaho  Falls  at 
approximately  8  a.m.  and  return  to  the 
hotel  at  approximately  6  p.m. 

All  who  wish  to  join  the  tour  must 
provide  the  following  information  to 
Frank  Randall.  (703)  235-4473  or  FAX 
(703) 235-4495. 

1.  Full  name 

2.  Social  security  number 

3.  Date  of  birth 

4.  Daytime  telephone  number 

5.  Company  or  organization 


6.  Place  of  birth  (city  and  state) 

7.  Country  of  citizenship  (if  non-U.S.) 
U.S.  citizens  must  call  or  fax  their 

data  to  Mr.  Randall  by  May  19.  1995. 
Non-U.S.  citizens  must  call  or  fax  their 
data  to  Mr.  Randall  by  April  28, 1995. 
No  one  will  be  registered  for  the  tour 
after  the  applicable  cutoff  date. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
high-level  radioactive  waste  and  spent 
nuclear  fuel.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain. 
Nevada,  for  its  suitabiUty  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  July  24. 1995.  For  further 
information,  contact  Frank  Randall, 
External  Affiairs,  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated:  March  29,  1995. 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 
IFR  Doc.  95-8146  Filed  4-3-95;  8:45  am) 
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PRESIDENT'S  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

The  Eighth  Meeting  of  the  President's 
Council  on  Sustainable  Development 
(PCSD)  in  San  Francisco,  CA 

summary:  The  President's  Council  on 
Sustainable  Development,  a  partnership 
of  industry,  government,  and 
environmental,  labor  and  civil  rights 
organizations,  will  convene  its  eighth 
meeting  in  San  Francisco,  California. 
Council  members  will  further  discuss 
the  PCSD's  role  in  developing 
recommendations  to  the  President 
toward  the  integration  of  environmental 
and  economic  policy  and.  ultimately, 
establishing  a  long-term  path  toward  a 
sustainable  United  States  by  the  year 
2040. 

Council  members  will  discuss  at 
length  the  draft  policy 
recommendations  for  a  sustainable 
future,  which  have  been  developed  by 
each  of  the  PCSD's  task  forces.  The  task 
forces  have  generated  these  policy 
recommendations  based  on  information 


gleaned  from  programs,  initiatives,  and 
efforts  currently  occurring  around  the 
United  States  and  observations  of  what 
business  and  manufacturing  practices 
are  sustainable. 

The  Council  will  also  report  on  PCSD 
initiatives,  including  the  Vision  and 
Principles,  Challenge  Statement,  and 
Goals. 

Dates/Times;  Thursday.  27  April 
1995:  1:00-5:30  p.m.;  Friday.  28  April 
1995:  9:00  a.m.-12:00  p.m. 

Place:  Officer's  Club,  Presidio  of  San 
Francisco,  San  Francisco,  California. 

Status:  Open  to  the  Public. 

For  Further  Information  Contact: 
Sarah  McCourt,  Director  of 
Communications,  202-408-5296. 
Molly  Hairiss  Olson. 
Executive  Director.  President's  Council  on 
Sustainable  Development. 

IFR  Doc.  95-8191  Filed  4-3-95;  8:45  am) 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  PajTnent  Assessment 
Commission  on  Tuesday  and 
Wednesday,  April  18-19.  1995  at  the 
Madison  Hotel.  15th  &  M  Streets, 
Northwest,  Washington,  DC. 

The  Full  Commission  will  convene  at 
9:00  a.m.  on  April  18, 1995.  and  adjourn 
at  approximately  5:00  p.m.  On 
Wednesday.  April  19, 1995,  the  meeting 
will  convene  at  9:00  a.m.  and  adjourn  at 
noon.  The  meetings  will  be  held  in 
Executive  Chambers  1.2,  and  3  each 
day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

(FR  Doc  9&-8341  Filed  4-3-95;  8:45  am) 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  urill  hold  its 
next  public  meeting  on  Thursday.  April 
27.  and  Friday.  April  28, 1995,  at  the 
Washington  Marriott,  1221  22nd  Street 
NW..  Washington,  DC.  in  the  Dupont 
Room.  The  meetings  are  tentatively 
scheduled  to  begin  at  9:00  a.m.  each 
day.  The  Commission  will  review  draft 
reports  on  access  to  care  for  Medicare 


beneficiaries.  Setting  volume 
performance  standards  and  updating  the 
Medicare  Fee  Schedule  conversion 
factor  for  1995,  and  Medicare 
beneficiary  financial  liability.  Other 
topics  for  discussion  could  include 
graduate  medical  education,  results 
firom  a  Project  HOPE/Commission  study, 
and  possible  budget  cut  for  the 
Medicare  program.  A  final  agenda  will 
be  available  on  Friday.  April  21,  1995. 

addresses:  2120  L  Street,  N.W.,  Suite 
200;  Washington  D.C.  20037.  The 
telephone  number  is  202/653-7200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7200. 
SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  April  21. 1995,  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7220. 

Lauren  LeRoy, 

Acting  Executive  Director. 

(FR  Doc.  95-8140  Filed  4-3-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
20972;  813-136] 

EIP  Inc.;  Second  Notice  of  Application 

March  29, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"). 

ACTION:  Second  Notice  of  Application 

for  Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtJCANT:  EIP  Inc. 

RELEVANT  ACT  SECTIONS:  Applicant  seeks 
a  conditional  order  under  sections  6(b) 
and  6(e)  granting  an  exemption  from  all 
the  provisions  of  the  Act,  and  the  rules 
thereunder,  except  section  9,  certain 
provisions  of  section  17  and  the  related 
rules  thereunder,  and  sections  36 
through  53,  and  the  rules  thereunder. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  that  would 
exempt  employees'  securities 
companies  formed  by  applicant  from  the 
above-listed  sections  of  the  Act  and 
rules  thereunder.  On  March  2,  1995,  a 
notice  of  the  application  was  issued  (the 
"Previous  Notice*').'  Subsequent  to  the 
issuance  of  the  Previous  Notice, 
applicant  filed  an  amendment  to  change 
a  term  of  the  application.  Applicant  had 
stated  (and  the  Previous  Notice 


'  Investment  Company  Act  Release  No.  20937 
(Mar.  2. 1995). 


indicated)  that  the  general  partner  of 
each  employees'  securities  company 
would  be  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").  Applicant  has 
amended  the  application  so  that  it  now 
provides  that  the  general  partner  will 
register  under  the  Advisers  Act  if 
required  under  applicable  law. 
FILING  DATES:  The  application  was  filed 
on  September  1, 1994.  and  amended  on 
November  1, 1994,  Januarj'  13, 1995, 
February  15, 1995,  and  March  23, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  24, 1995.  and  should  be 
accompanied  by  proof  of  ser\'ice  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wTiting  to  the  SEC's  Secretar)-. 
ADDRESSES:  Secretar>'.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant.  South  Tower.  World 
Financial  Center,  225  Liberty  Street. 
New  York,  New  York  10080-6123. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
942-0581,  orC.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  On  March  2. 1995.  the  Previous 
Notice  was  issued  with  respect  to 
applicant's  request  for  an  order  under 
sections  6(b)  and  6(e)  of  the  Act  that 
would  exempt  employees'  securities 
companies  formed  by  applicant  fix)m  all 
the  provisions  of  the  Act,  and  the  rules 
thereunder,  except  section  9,  certain 
provisions  of  section  17  and  the  related 
rules  thereunder,  and  sections  36 
through  53,  and  the  rules  thereunder. 
After  the  issuance  of  the  Pre\'ious 
Notice,  applicant  filed  an  amendment  to 
change  a  term  of  the  application. 
Applicant  had  stated  (and  the  Previous 
Notice  indicated)  that  the  genera! 
partner  of  each  employees'  securities 
company  would  be  registered  under  the 
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Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"). 

2.  Applicant  has  amended  the 
application  to  provide  that  the  general 
partner  will  register  under  the  Advisers 
Act  if  required  under  applicable  law. 
The  amendment  also  states  that  the 
determination  as  to  whether  the  general 
partner  is  required  to  register  under  the 
Advisers  Act  shall  be  made  by  the 
general  partner  and/or  its  affiliates,  and 
that  the  application  does  not  request 
relief  as  to  that  determination. 

3.  In  all  other  respects,  the 
amendment  Hied  on  March  23,  1995,  is 
identical  to  the  application  as  described 
in  the  Previous  Notice.  Accordingly,  the 
Previous  Notice  sets  forth  the 
representations,  legal  analysis,  and 
conditions  of  the  application,  save  for 
the  change  discussed  here. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  95-6144  Filed  4-3-95:  8:45  ami 
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[Release  No.  35-26259] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  29.  1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  24.  1995,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identif>'  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 


or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Allegheny  Power  System,  Inc.  (70-8583) 

Notice  of  Proposal  to  Amend  Charter; 
Order  Authorizing  Solicitation  of 
Proxies 

Allegheny  Power  System.  Inc. 
("APS"),  12  East  49th  Street,  New  York. 
New  York  10017,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7  and  12(e)  of  the  Act  and 
rules  62  and  65  thereunder. 

APS  proposes  to  amend  its  charter 
and  to  make  conforming  changes  to  its 
by-laws  to  (1)  eliminate  cumulative 
voting  provisions  and  (2)  eUminate 
preemptive  rights  provisions.  APS 
proposes  to  present  these  amendments 
for  action  by  its  shareholders  at  APS's 
annual  meeting  of  shareholders  to  be 
held  on  May  11,  1995,  and  seeks 
authorization  to  solicit  proxies  from 
shareholders  in  connection  with  this 
meeting. 

APS  proposes  to  eliminate  a  provision 
in  its  charter  that  confers  on  holders  of 
APS  common  stock  preemptive  rights  in 
some  circumstances.  The  charter  states 
that  shares  of  additional  APS  common 
stock  or  securities  convertible  into 
common  stock  may  be  issued  without 
first  being  offered  to  shareholders  if 
such  shares  are  sold  for  money  in  a 
public  offering,  or  to  or  through 
underwriters  who  agree  to  make  a 
public  offering,  or  in  payment  for 
property.  In  other  cases,  shareholders 
have  preemptive  rights.  APS  states  that 
pi'leemptive  rights  are  of  little 
significance  to  shareholders,  since  they 
can  maintain  their  proportionate 
ownership  percentage  by  purchasing 
shares  on  the  open  market  or  through 
the  APS  dividend  reinvestment  and 
stock  purchase  plan.  APS  also  states 
that  elimination  of  these  rights  will  give 
APS  greater  flexibility  and  reduce  the 
cost  of  financings. 

APS  also  proposes  to  eliminate  a 
provision  in  its  charter  that  states  that, 
at  the  election  of  directors,  each  share 
of  common  stock  entitles  the  holder  to 
as  many  votes  as  the  number  of  shares 
held  multiplied  by  the  number  of 
directors  to  be  elected.  APS  states  that 
elimination  of  cumulative  voting  will 
enable  the  holders  of  a  majority  of  the 
shares  of  common  stock  entitled  to  vote 
to  elect  all  of  the  directors.  APS  also 
states  that  elimination  of  cumulative 
voting  may  discourage  a  merger,  tender 
offer  or  proxy  contest,  assumption  of 
control  by  a  holder  of  a  large  block  of 
common  stock,  or  removal  of  incumbent 
management. 


APS  proposes  to  submit  the  proposed 
amendments  for  action  at  its  annual 
meeting  of  shareholders  to  be  held  May 
11,  1995,  and  to  solicit  proxies  from 
shareholders  to  approve  the  proposed 
amendments.  APS  states  that  adoption 
of  each  amendment  requires  the 
affirmative  vote  of  two-thirds  of  the 
holders  of  outstanding  shares  of 
common  stock  entitled  to  vote  at  the 
annual  meeting,  and  that  proxies  will  be 
solicited  by  mail,  by  officers,  directors 
and  employees  of  APS  personally,  by 
telephone  or  by  facsimile. 

APS  has  filed  with  the  Commission 
its  proxy  solicitation  material  and 
requests  that  its  declaration  with  respect 
to  the  solicitation  of  proxies  be 
permitted  to  become  effective  as 
provided  in  Rule  62(d). 

It  appearing  to  the  Commission  that 
APS"s  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is.  permitted 
to  become  effective  forthwith,  under 
Rule  62,  and  subject  to  the  terms  and 
conditions  as  prescribed  in  Rule  24 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-B187  Filed  4-3-95;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  interest  rate  on  Section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  Pub.  L.  97-35)  and  the  SBA 
share  of  immediate  participation  loans 
is  8%  percent  for  the  fiscal  quarter 
beginning  April  1,  1995. 

On  a  quarterly  basis,  the  Small 
Administration  also  publishes  an 
interest  rate  called  the  optional  "peg" 
rate  (13  CFR  122.8-4  (d)).  This  rate  is  a 
weighted  average  cost  of  money  to  the 
goverrunent  for  maturities  similar  to  the 
average  SBA  loan.  This  rate  may  be  used 
as  a  base  rate  for  guaranteed  fluctuating 
interest  rate  SBA  loans.  For  the  April- 
June  quarter  of  FY  95.  this  rate  will  be 
7%  percent. 
John  R.  Cox, 

Associate  Administrator  for  Financial 

Assistance. 

jFR  Doc.  95-8149  Filed  4-3-95:  8:45  ami 
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Small  Business  Investmtent  Company 
Computation  of  Alternative  Maximum 
Annual  Cost  of  Money  to  Small 
Business  Concerns 

13  CFR  107.302  limits  maximum 
annual  Cost  of  Money  (as  defined  in  13 
CFR  107.3)  that  may  be  imposed  upon 
a  Small  Concern  in  connection  with 
Financing  by  means  of  Loans  or  through 
the  purchase  of  Debt  Securities.  The 
cited  regulation  incorporates  the  term 
"Debenture  Rate",  which  is  defined 
elsewhere  in  13  CFR  107.3  in  terms  that 
require  SBA  to  pubhsh,  from  time  to 
time,  the  rate  charged  on  ten-year 
debentures  sold  by  Licensees  to  the 
public. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate  for 
computation  of  maximum  cost  of  money 
pursuant  to  13  CFR  107.302  is  7.84 
percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing 
an  interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  Section  308(i)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  to  that  law's  Federal  override 
of  State  usury  ceilings,  and  to  its 
forfeiture  and  penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  small  business 
investment  companies) 

Dated:  March  29.  1995. 
Robert  D.  Stiilman. 

Associate  Administrator  for  Investment. 
jFR  Doc.  95-«164  Filed  4-3-95;  8:45  ant) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-80;  Notice  2] 

Babyhood  Manufacturing,  inc.; 
Mootness  of  Petition  for  Determination 
of  inconsequential  Noncompliance 

Babyhood  Manufacturing.  Inc. 
(Babyhood)  of  Shrewsbury. 
Massachusetts  determined  that  some  of 
its  child  safety  seats  failed  to  comply 
with  the  buckle  release  force 
requirements  of  49  CFR  571.213,  "Child 
Restraint  Systems."  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
213,  and  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports". 
Babyhood  also  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  was  inconsequential  as 
it  relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  November  4, 1993,  and  an 
opportunity  afforded  for  comment  (58 
FR  58895).  No  comments  were  received 
on  the  petition.  This  notice  annoimces 
that  the  petition  has  been  mooted  by 
Babyhood's  decision  to  notify  and 
remedy  according  to  the  statutory 
requirements. 

Paragraph  S5.4.3.5  of  FMVSS  No.  213 
requires  in  pertinent  part  that 

|A|ny  buckle  in  a  child  restraint  system 
belt  assembly  designed  to  restrain  a  child 
using  the  system  shall:  (a)  when  tested  in 
accordance  with  S6.2.1  prior  to  the  dynamic 
test  *  *  •  shall  release  when  a  force  of  not 
more  than  14  pounds  is  applied: 

(b)  (Alfter  the  dynamic  test  of  S6.1,  when 
tested  in  accordance  with  S6.2.3.  release 
when  a  force  of  not  more  than  16  pounds  is 
applied. 

Between  January  31, 1992  and  June 
30.  1993,  Babyhood  produced 


approximately  3,100  child  restraint 
seats,  with  shoulder  harness  straps  that 
do  not  comply  with  the  buckle  release 
requirements  of  FMVSS  No.  213.  When 
four  Babyhood  child  restraint  seats  were 
tested  by  the  Calspan  Corporation  for 
NHTSA,  two  of  the  four  units  required 
forces  of  14.3  and  15.9  pounds  to  release 
the  buckle,  thus  failing  the  requirement 
specified  in  S5. 4. 3. 5(a)  of  the  standard. 
The  other  two  compfied.  Babyhood 
performed  subsequent  tests  on  buckles 
it  had  in  inventory  and  found  that 
approximately  25  percent  of  the  buckles 
required  release  forces  of  over  14 
pounds.  These  belts  all  complied  with 
the  maximum  release  force  requirement 
of  16  pounds  after  the  test. 

Subsequent  to  the  close  of  the 
comment  period  on  Babyhood's 
petition,  Calspan  conducted  additional 
tests  on  the  buckles  in  question.  These 
showed  pre-  and  post-impact  release 
forces  up  to  16.8  and  18.2  pounds,  far 
exceeding  the  14  and  16  pound  maxima 
Partial  engagement  tests  of  the  buckle 
were  conducted  by  Detroit  Testing 
Laboratory,  and  the  5-pound  maximum 
force  limit  was  exceeded  in  these  tests 
as  well.  Accordingly,  on  February  6, 
1995,  Babyhood  submitted  a  further  Part 
573  Report  in  which  it  agreed  to 
conduct  a  notification  and  remedy 
campaign  covering  the  3,100  seats  in 
question.  Thus,  the  Administrator  has 
no  reason  to  consider  further 
Babyhood's  prior  request  for  exemption 
from  the  notification  and  remedy 
provisions,  as  Babyhood's  action  in 
filing  the  new  Part  573  Report  moots  its 
earlier  petition. 

(49  U.S.C.  30118  and  30120;  delegaUons  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  March  28. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safet\' 
Performance  Standards. 

[FR  Doc.  95-«232  Filed  4-3-«5;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  April  19.  1995.  2:30  p.m. 

(Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building.  1801 

"L"  Street.  N.W.,  Washington.  D.C. 

20507 

STATUS:  The  Meeting  will  be  open  to  the 
public 

MATTERS  TO  BE  CONSIOEREO: 

Open  Session 

1.  Announcement  of  Notation  Votes. 

2.  Recommendations  on  Charge  Processing 
will  be  heard  by  the  Commission. 

.   Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TDD)  at  any  time 
for  information  on  these  meetings  ) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202)  663^070. 

FrancM  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 

This  Notice  issued  March  30.  1995. 
|FR  Doc.  95-8262  Filed  3-30-95;  4:23  pm| 
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EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  April  24.  1995.  2:00  P  M. 

(Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building.  1801. 

"L"  Street.  N.W..  Washington.  D.C. 

20507. 

STATUS:  The  Meeting  v^ill  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Votes. 

2.  Recommendations  on  Relationships  with 
Fair  Employment  Practices  Agencies  will  be 
beard  by  the  Commission. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 


on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TDD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

This  Notice  issued  March  30. 1995. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
|FR  Doc  95-8263  Filed  3-30-95;  4:23  pm| 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  April  25.  1995.  2:00  p.m. 

(Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building,  1801 

"L"  Street.  N.W.,  Washington.  DC. 

20507. 

STATUS:  The  Meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Recommendations  on  Alternative 
Dispute  Resolution  will  be  heard  by  the 
Commission. 

Note:  Any  matter  discussed  or  concluded 
may  be  carried  over  to  a  later  meeting.  (In 
addition  to  publishing  notices  on  EEOC 
Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 
Please  telephone  (202)  663-7100  (voice)  and 
(202)  663-4074  (TDD)  at  any  time  for 
information  on  these  meetings 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

This  Notice  issued  March  30.  1995 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat. 
IFR  Doc.  95-6264  Filed  3-30-95;  4:23  pm) 
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FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  to  Hold  Open  Commission 
Meeting.  Wednesday.  April  5.  1995 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday.  April  5.  1995.  which  is 
scheduled  to  commence  at  9:30  a.m..  in 


Room  856.  at  1919  M  Street.  N.W.. 
Washington,  DC. 

Item  So..  Bureau,  and  Subject 

1— Mass  Media — Title:  Policies  and  Rules 
Concerning  Children's  Television 
Programming;  Revision  of  Programming 
Policies  for  Television  Broadcast  Stations 
(MM  Docket  No.  983-»8).  Summary-:  The 
Commission  will  consider  proposing 
modifications  to  its  rules  implementing  the 
Children's  Television  Act  of  1990. 

2 — Mass  Media — Title:  Review  of  the 
Syndication  and  Financial  Interest  Rules. 
Sections  73.659-73.663  of  the 
Commission's  Rules.  Summary:  The 
Commission  will  consider  initiating  review 
of  the  financial  interest  and  syndication 
rules  as  called  for  by  the  Second  Report 
and  Order  in  MM  Diocket  No.  90-162.  6 
FCC  Red  3094(1991). 

3 — Mass  Media — Title:  Amendment  of  Part 
73  of  the  Commission's  Rules  Concerning 
the  Filing  of  Television  Network  Affiliation 
Contacts  Summary;  The  Commission  will 
consider  proposing  changes  to  the  cunvnt 
requirement  for  TV  licensees  to  file 
broadcast  television  network  affrliation 
agreements. 

4 — International — Title:  Amendment  of  the 
Commission's  Regulatory  Policies 
Governing  Domestic  Fixed  Satellites  and 
Separate  International  Satellite  Systems. 
Summary:  The  Commission  proposes  to 
modify  policies  governing  U.S.-licensed 
geostationary  fixed-satellites. 

5 — Cable  Services — Title:  Implementation  of 
Section  1 1  (c)  of  the  C^ble  Television 
Consumer  Protection  and  Competition  A(  t 
of  1992  (MM  Docket  No.  92-264). 
Summary:  The  Commission  will  consider 
action  on  petitions  for  reconsideration 
regarding  the  number  of  cable  channels 
that  a  cable  operation  can  devote  to  video 
programming  services  in  which  the  cable 
op>orator  has  an  attributable  interest. 

6 — Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Parts  15  and  90  of  the 
Commission's  Rules  to  Provide  Additional 
Frequencies  for  Cordless  Telephones  (ET 
Docket  No.  93-235.  RM-8094).  Summary: 
The  Commission  will  consider  action  on 
its  proposal  to  provide  additional 
frequencies  for  cordless  telephones. 

7 — Wire  less  Telecommunications— Title: 
Amendment  of  Part  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the  Use 
of  200  Channels  Outside  the  Designated 
Filing  Areas  in  the  896-901  MHz  and  the 
935-940  MHz  Bands  Allotted  to  the 
Specialized  Mobile  Radio  Pool  (PR  Docket 
No.  89-553);  Implementation  of  Section 
309())  of  the  Communications  Act — 
Competitive  Bidding  (PP  Docket  No.  93- 
253);  and  Implementation  of  Sections  3(n) 
and  322  of  the  Communications  Act — (GN 
Docket  No.  93-252).  Summary:  The 
Commission  will  consider  service, 
licensing,  and  auction  rules  for  the 
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licensing  of  the  900  MHz  Specialized 
Mobile  Radio  (SMR)  service. 
8 — Wireless  Telecommunications — Title: 
Interconnection  and  Resale  Obligations 
Pertaining  to  Commercial  Mobile  Radio 
Ser\'ices.  Summary:  The  Commission  will 
consider  action  concerning 
interconnection,  roaming,  and  resale 
obligations  of  commercial  mobile  radio 
service  providers. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Feratino. 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  March  29.  1995. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

IFR  Doc  95-8332  Filed  3-31-95;  11:32  ami 
BILLING  CODE  6712-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
Aprils.  1995. 

PLACE:  Room  600.  1730  K  Street.  N.W.. 
Washington.  D.C. 

MATTERS  TO  BE  CONSIDERED:  In  Open 
session,  the  Commission  will  consider 
and  act  upon  the  following: 

1.  Pi-abody  Coal  Co..  Docket  No.  KENT  91- 
179-R.  (Continuation  of  consideration  of 
issues  that  include  whether  the  judge 
correctly  found  that  the  deep  cut  ventilation 
requirement  proposed  by  the  Defwrtment  of 
Labor's  Mine  Safety  and  Health 
Administration  was  suitable  to  Peabody's 
mine  under  30  U.S.C.  §863(o). 

2.  Steele  Branch  Mining.  Docket  No.  WEVA 
92-953.  (Continuation  of  consideration  of 
issues  that  include  whether  the  judge 
correctly  concluded  that  Steele  Branch 
Mining  violated  30  C.F.R.  §  77.404(a).  and 
that  the  violation  was  significant  and 
substantial.) 

3.  Madison  Branch  Mgmt..  Docket  No. 
WEVA  93-21 8-R  et  seq.  (Issues  on 
interlocutory  review  include  application  of 
statutory  penalty  criteria  in  light  of  proferred 
settlement  agreement.) 

In  closed  session,  the  Commission 
will  consider  and  act  upon  the 
following: 

1.  Buck  Creek  Coal.  Inc.,  Docket  No.  LAKE 
94-72  (Issues  on  interlocutory  review 
include  whether  relief  from  a  judge's  stay 
order  should  be  granted.) 

It  was  determined  by  a  majority  vote 
of  the  Commissioners  that  this  matter  be 
discussed  in  closed  session. 

Any  person  attending  the  open 
portion  of  this  meeting  who  requires 
special  accessibility  features  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 


Subject  to  29  CFR  2706.150(a)(3)  and 

2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  )ean 

Ellen  (202)  653-5629/(202)  708-9300 

for  TDD  Relay/1-800-877-8339  for  toll 

free. 

Dated:  March  30. 1995. 
Jean  H.  Ellen. 

Chief  Docket  Clerk. 

IFR  Doc.  95-6393  Filed  3-31-95;  8:45  am] 

BILLING  CODE  S79S-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (To  Be 

Published]. 

STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street,  N.W.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  To  Be 

Published. 

CHANGE  IN  THE  MEETING:  Time  Change/ 

Date  Change. 

The  closed  meeting  scheduled  for 
Thursday,  April  6.  1995,  at  10:00  a.m.. 
has  been  changed  to  Tuesday.  April  4. 
1995.  following  the  10:00  a.m.  open 
meeting. 

Commissioner  Wallman.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  31. 1995. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc.  95-8331  Filed  3-31-95;  11:31  ami 

BUJJNG  CODE  S01(M>1-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
April  10,  1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  31.  1995. 
WUUara  W.  Wiles, 
Secretary'  of  the  Board. 
IFR  Doc.  95-8392  Filed  3-31-95;  3:27  pm| 
BILLING  CODE  621(M)1-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  April  3, 10. 17,  and  24. 
1995. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  3 

lVednesdo>'.  April  5 

10:00  a.m. 
Briefing  on  PRA  Implementation  Plan 

(Public  Meeting) 
(Contact:  Edward  Butcher.  301-415-3183I 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
(Please  note:  These  items  will  be  affirmed 

immediately  following  the  conclusion  of 

the  preceding  meeting.) 

a.  Final  Rule  on  "Clarification  of 
Decommissioning  Funding  Assurance- 
Requirements"  CTentative) 

b.  Dr.  James  E.  Bauer  (Order  Prohibiting 
Involvement  in  NRC-Licensed  Activities) 
Petition  for  Review  of  Atomic  Safety  and 
Licensing  Board's  Order.  LBP-94-40 
(Tentative) 

(Contact:  Andrew  Bates.  301-415-1963) 

Week  of  April  lO— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  10. 

Week  of  April  1 7— Tentative 

Wednesday.  April  19 

10:00  a.m. 
Briefing  on  IPE  Program  and  Severe 
Accident  Research  Program  (Public 
Meeting) 
(Contact:  Themis  Speis.  301-415-6802) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  EEO  Program  (Public  Meeting! 
(Contact:  Vandy  Miller.  301-415-7380) 

Friday,  April  21 

lOKWa.m. 
Briefing  on  Commission  Decision  Tracking 

System  (CDTS)  (Public  Meeting) 
(Contact:  Samuel  Chilk.  301-415-1875) 
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Week  of  April  24— Tentotiva 

Tuesday,  April  25 

2:00  p.ni. 
Briefing  on  NRC  Status  of  High-Level 
Waste  Management  Program  (Public 
Meeting) 
(Contact:  Joseph  Holonich.  301-415-6643) 

Wednesday,  April  26 

10:00  a.m. 
Briefing  on  Proposed  Rule  on  Safety 
Equipment  Reliability  Data  (Public 
Meeting) 
(Contact:  Charles  Rossi,  301-415-7499) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  April  27 
10:00  a.m. 
Briefing  by  IG  and  Staff  Concerning  Audit 

of  HLW  Licensing  Support  System  (LSS) 

(Public  Meeting) 

Friday,  April  28 

10:00  a  m. 
Briefing  on  Business  Process  Reengineering 

for  Materials  Licensing  Area  (Public 

Meeting] 
(Contact:  Pat  Rathbun.  301-415-7178) 

ADOmONAL  information:  Affirmation  of 
"Final  Rule  Revising  10  CFR  Part  110, 
Import  and  Export  of  Radioactive 
Waste"  scheduled  for  March  29  was 
postponed. 

Note:  AfBrmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  meant  that 


no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
will  also  become  available  in  the  near 
future.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  alb@nrc.gov  or  gkt@nrc.gov. 

Dated:  March  31,  1995. 

William  M.  HiU.  |r., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  95-8372  Filed  3-31-95;  3:26  pm| 
MLUNQ  COOC  75«»4>1-M 


LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  has 
scheduled  a  meeting  by  telephone  on 
April  11,  1995.  The  meeting  will 
commence  at  6:00  p.m.  The  Board  may 
vote  to  cancel  the  meeting  on  short 
n«  tice  should  Corporate  business  so 


require.  Interested  parties  should  call 
(202)  336-8855  for  a  recorded  message 
regarding  the  status  of  the  meeting.  The 
recording  will  be  updated  daily  tlwjugh 
the  close  of  business  on  Apri  1  1 1 ,  1 995. 
In  the  event  the  meeting  is  held, 
members  of  the  public  wishing  to 
participate  may  do  so  via 
telecommunications  equipment  at  the 
location  noted  below. 

PLACE:  Legal  Services  Corporation,  750 
1st  Street,  N.E.,  Board  Room,  11th  Floor, 
Washington,  D.C.  20002,  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Consider  and  Act  on  Issues  Related  to 
Appropriations  and  Reauthorization 
Legislation  Affecting  the  Corporation. 

3.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  March  31,  1995. 
Patrida  D.  Batie, 
Corporate  Secretary 

|FR  Doc.  95-8348  Filed  3-31-95;  3:24  pm| 
BILUNQ  COOC  7050-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 72, 73, 74, 75,  77  and 
78 

[FRL-6178-6) 

RIN2060-AD43 

Opting  Into  the  Acid  Rain  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Under  title  IV  of  the  Clean  Air 
Act.  Congress  authorized  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  establish  the  Acid  Rain  Program.  The 
principal  goal  of  the  program  is  to 
achieve  significant  environmental 
beneflts  through  reductions  in  sulfur 
dioxide  (SCb)  and  nitrogen  oxide  (NOx) 
emissions,  the  primary  components  of 
acid  rain.  Acid  rain  causes  surface  water 
acidification,  damages  trees  at  high 
elevations  and  accelerates  the  decay  of 
building  materials.  In  addition,  air 
concentrations  of  SO7  and  NOx  degrade 
visibility  in  large  parts  of  the  country 
and  acidic  aerosols  derived  from  these 
emissions  may  pose  a  risk  to  pubUc 
health. 

The  Acid  Rain  Program  departs  from 
traditional  regulatory  methods  by 
introducing  an  SO?  allowance  trading 
system  that  lowers  the  cost  of  reducing 
emissions  by  allowing  electric  utilities 
as  a  group  to  seek  out  the  least  costly 
methods  of  control.  Utility  units 
affected  under  title  IV  are  allocated 
allowances  based  on  their  historic 
emissions  and  these  units  may  trade 
allowances,  provided  that  at  the  end  of 
each  year,  each  unit  holds  enough 
allowances  to  cover  its  annual  SO2 
emissions. 

Today's  action  establishes  an 
additional  component  to  the  Acid  Rain 
Program  called  the  Opt-in  Program.  The 
Opt-in  Program  allows  sources  not 
required  to  participate  in  the  Acid  Rain 
Program  the  opportunity  to  participate 
on  a  voluntary  basis.  Such  sources, 
known  as  combustion  sources,  would 
include  small  utility  units  and 
industrial  boilers.  These  rules  detail 
how  combustion  sources  participate  in 
the  allowance  market  by  "opting  in"  to 
the  Acid  Rain  Program,  as  provided 
under  section  410  of  the  Act.  Congress 
envisioned  the  Opt- in  Program  as  a 
means  of  generating  additional 
allowances  and  through  which  the 
compliance  costs  of  acid  rain  control  in 
the  utility  sector  could  be  reduced, 
while  still  meeting  overall  emissions 
reductions  goals. 


EFFECnvf  DATE:  These  rules  become 
effective  on  May  4,  1995. 

ADDRESSES:  Docket.  Docket  No.  A-93- 
15.  containing  information  considered 
during  development  of  the  promulgated 
rule,  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section  (6102).  Waterside 
Mall,  room  M1500, 1st  Floor,  401  M 
Street  SW..  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

Background  information  document. 
The  background  information  document 
containing  responses  to  public 
comments  on  the  proposed  standards 
may  be  obtained  from  the  docket.  Please 
refer  to  "Final  Opt-in  Rule  for 
Combustion  Sources — Comment 
Response  Document." 

FOR  FURTHER  INFORMATION  CONTACT: 
Acid  Rain  Hotline  (202)  233-9620  or 
Adam  Klinger  (202)  233-9122.  Acid 
Rain  Division:  mailing  address,  U.S. 
EPA.  Acid  Rain  Division  (6204]).  401  M 
Street.  SW..  Washington.  DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  as  follows: 

A.  Background  and  Summary 

1.  Background 

2.  The  Opt- in  Program 

3.  Summary  of  Final  Rule 

B  Major  Changes  Made  to  the  Proposed  Rule 
1.  Acceptable  Data  Sources 
2  Allocatioo  of  Opt-in  Allowances  and 
Transfer  Prohibition 

3.  Offering  Opt-in  Allowances  on  the  Acid 
Rain  Auction 

4.  Thermal  Energy  Exception 

a.  Dennilion  of  Thermal  Energy 

b.  Emission  Rate  Used  To  Calculate 
Transferable  Allowances 

c.  Methodology  Revision  for  Calculating 
the  Fuel  Associated  with  Thermal 
Energy 

C.  Other  Significant  Changes  Made  to  the 

Proposed  Rule 

1.  Ineligibility  of  Non-operating  and 
Retired  Units 

2.  Interpretation  of  Shutdown, 
Modification  and  Reconstruction 

3.  Incorporation  of  Efficiency  Measures 

4.  Expiration  of  a  Non-Effective  Opt-in 
Permit 

5.  Miscellaneous  Issues 
a.  Opt-in  Permitting 

b  Clarification  of  Eligible  Combustion 

Sources 
c.  Modification  to  Utilization  Calculation 
d  Efficiency  Adjustments  for  an  Opt-in 

Source  Governed  by  a  Thermal  Energy 

Plan 
.    e.  Definitions 

f.  Other  Items 

g.  Display  of  OMB  Control  Numbers 

D.  Impact  Analyses 

1.  Executive  Order  12866  (Regulatory 
Impact  Analysis) 

2.  Regulatory  Flexibility  Act 

3.  Paperwork  Reduction  Act 


A.  Background  and  Summary 

1.  Background 

Acid  deposition  occurs  when 
emissions  of  sulfur  dioxide  and  oxides 
of  nitrogen  are  chemically  transformed 
in  the  atmosphere  into  sulfuric  and 
nitric  acids  and  return  to  earth  as  wet 
deposition  such  as  rain,  fog,  or  snow,  or 
dry  deposition  such  as  fine  particles  or 
gases.  Acid  deposition  damages  lakes 
and  harms  forests  and  buildings.  SO:< 
emissions  damage  ecosystems  and 
materials,  contribute  to  reduced 
visibility  and,  at  current  levels,  are 
suspected  of  posing  a  threat  to  human 
health. 

Title  IV  of  the  Clean  Air  Act.  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990.  directs  EPA  to 
establish  the  Acid  Rain  Program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  Title  IV  targets  the  electric 
utility  industry,  which  accounts  for  over 
two-thirds  of  SO2  emissions  and  over 
one-third  of  NOx  emissions  in  the 
United  States.  Specifically,  the  Act 
mandates  a  national  cap  of  8.95  million 
tons  per  year  on  electric  utility  SO2 
emissions  by  the  year  2010  (just  over 
half  of  the  1980  electric  utiUty  SOr 
emissions),  to  be  achieved  in  two 
phases.  Phase  I  will  begin  in  1995  and 
mainly  affects  large,  high-emitting 
utility  plants;  these  plants  are 
specifically  listed  in  the  statute.  Phase 
II  will  begin  in  2000  and  affects 
virtually  all  existing  utility  units  with 
output  capacity  greater  than  25 
mMawatts  and  most  new  utility  units. 

Tne  centerpiece  of  the  Acid  Rain 
Program  is  a  unique  trading  system  in 
which  allowances  are  bought  and  sold 
at  prices  determined  in  the  marketplace. 
Each  allowance  authorizes  the  emission 
of  up  to  one  ton  of  SO2  during  or  after 
a  designated  year.  The  majority  of  utility 
units — both  existing  and  some  new 
units — are  allocated  allowances  based 
on  their  historic  fuel  use  and  the 
emissions  limitations  specified  in  the 
Act.  Utility  units  are  required  to  limit 
SO2  emissions  to  the  number  of 
allowances  they  hold,  but  since 
allowances  are  fully  transferrable. 
utilities  may  meet  their  emissions 
control  requirements  in  the  most  cost- 
effective  manner  possible.  For  instance, 
a  utility  may  decide  to  (1)  switch  to  a 
lower  sulfur  fuel,  (2)  install  flue  gas 
desulfurization  equipment  (scrubbers) 
and  bank  unused  allowances  or  sell 
them  to  other  utilities/individuals,  (3) 
forego  emissions  reductions  and  buy 
additional  allowances  (if  necessary),  or 
(4)  implement  energy  efficiency 
measures.  Other  options  and 
combinations  of  options  are  possible, 
providing  an  unusually  high  degree  of 
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flexiUbty  iar  aSectod  anits  te  com;^ 
with  the  law.  The  proG»di»es  for 
trans&rring  and  tracking  al lowances  are 
codified  in  40  CFR  part  73. 

Eack  aifactBd  unit  must  have  a  pennit 
in  wittck  tbe  kfiactod  unit  certifies  that 
it  will  possess  a  sufiBcient  number  of 
allowances  to  cover  its  SO2  emissioHS 
aod  specifies  the  sourcs's  compliance 
options.  The  permit  leguiation  is 
codified  in  40  CFR  part  72. 

To  ensiue  that  nationallv  mandated 
reductions  in  SO2  and  NOx  emissions 
are  achieved,  each,  affected  unit  must 
install  a  coatiiurous  emissions 
monitoring  system  and  collect,  record, 
and  report  emisMons  data.  The 
continuous  emissions  monitoring  mie  is 
codified  in  40  CFR  part  75. 

If  an  affected  unit  violates  the  Act  by 
emittisg  more  emissiotts  than  the 
allowances  it  holds,  the  Act  requires 
that  the  affected  unit  pay  p)enaJties  arul 
submit  a  plan  detailing  how  and  when 
the  excess  SOj  emissioas  will  be  offeet. 
These  requirements  act  as  a  strong 
incentive  for  compliance  with  the 
mandated  emissions  reductions  of  the 
Acid  Rain  Program.  Excess  emissions 
penalty  requiiemcnts  are  codified  in  40 
CFR  part  77. 

Finally.  40CFR  part  78  contains 
administrative  appeals  procedures  fior 
resolving  disputes  over  decisions  by  the 
Administrator  regarding  anv  aspect  of 
the  Acid  Raia  Program. 

2.  The  Opt-in  Program 

Although  the  Acid  Rain  Program  is 
maadated  only  for  utility  sources, 
section  41»  provides  opportumlies  for 
SOr-emiiting  sources  not  otherwise 
affected  by  title  IV  lequirements  (e.p, 
industrial  sources)  to  participate  in  the 
Acid  Rain  Program  by  "opting  in." 

The  Opt-in  Program  is  a  vofuntary 
econoBiic  incatUive  provisioa.  Congress 
developed  the  Opt-in  Program  to  reduce 
further  the  cost  of  complying  with  the 
Acid  Rain  Program.  Coaibustion  or 
process  sources  not  otherwise  required 
to  reduce  SOj  emissioQS  can  opt  in  and- 
make  ineremesktal.  lower-cost 
reductions.  Congress  envisioned  section 
4 10  as  a  means  of  generating  additional 
allowances  to  reduce  coatpliaiice  costs 
fof  affected  taihties  and  to  encourage 
combustion  or  process  sources  to 
consider  cost-«i£ecti\'e  emission 
reduction  opportunities: 

(Section  41«f  adds  flexibiHty  and  can 
enlarge  th«  uniuwrse  of  »ouic«s  for  wMeh 
there  are  ceat-eSectiV9  reducTtens  in 
emissions  of  SQj  *   *   *  This  seetkw 
provides  a  usafui  additioaal  souica  of 
reductions  thai  can  be  made  voJuntanlv  by 
sources  choosing  to  be  aSected  by  the 
provisions  of  this  title.  fSenate  Gomminee 
Report.  ll»povt  Ne.  1«1^22»,  EJecember  20. 
19«^  p.  335.> 


The  reductions — in  the  form  of  acid 
rain  altewances — can  be  transferred  to 
meet  mandatory  reducticm  requirements 
in  th*  attHty  sector  and,  thus,  lower  the 
ovwrall  cost  of  the  Acid  Rain  Program. 
However,  Congress  also  intended  that 
this  shifting  of  SO2  emissions  betvwen 
opt-in  sources  and  affected  utility  units 
not  compromise  the  overall  title  IV  SO2 
emissions  reduction  goals.  Section  410 
"is  intended  to  further  the  objective  of 
achieving  true  net  reductions  of 
SO2*  *   •.••(/(/.  at  336.)  The  Opt-in 
Program  has  been  designed  to  take 
advantage  of  lower  cost  reduction 
opportunities  at  non-affected  sources 
consistent  with  die  statutory 
requirements  of  section  410  of  Ae  Act 
ana  emissions  reductions  goals  (i.e.,  the 
required  10  million  ton  reduction  of 
SO2)  of  title  IV. 

3.  Suaunory  ofFinai  Rule 

The  final  opt-ia  regulation  for 
combustion  sources  details  the  process 
through  which  combustion  sources  can 
enter  the  Opt -in  Program  and  the 
requirements  they  face  while 
partjcipatjng.  The  rule  allows  any 
stationary  fossil  fuel  fired  combustion 
device,  i.e.,  a»y  combustion  source,  to 
become  an  affected  imit  and  recerve 
allowances.  TTus  rule  focuses  on 
combustion  soufees.  Tbe  treatment  of 
process  sources  and  specificaDy  the 
application  and  monrtoring 
requirements  for  process  sources  will  be 
addressed  in  a  subsequent  rulemaking. 
The  permitting  process  fmattzsd  in 
today's  rule  does  pertain  to  both 
combustion  and  process  sources. 

Allowance  allocations  for  oprt-rn 
sources,  as  for  utility  tmits,  are  based  on 
operations  during  1985,  1986,  and  1987. 
Like  utilities  in  the  mandatory  program, 
once  a  combustion  source  opts  in,  it 
must  hold  allowances  to  cover  its 
emissions.  Presumably,  the  opt-in 
source  will  reduce  its  emissions  from  its 
baseline  level  to  generate  excess 
allowances  to  sell  to  other  affected 
units.  Because  opting  in  is  vohintary. 
only  combustion  sources  that  would 
profit  by  selling  excess  allowances  are 
expected  to  participate  in  the  program. 
In  addition,  since  all  affected  sources 
must  also  comply  with,  the  other 
applicable  requirements  of  the  Act, 
revenue  generated  by  selling  excess 
allowances  could  help  opt-in  sotux»s  to 
offeet  costs  of  compliance  with  other 
programs. 

Although  EPA  has  attentpted  te  treat 
opt-in  sources  comparably  to  utiKty 
units  in  the  mancfetory  Acid  Rain 
Program,  there  are  some  situations 
where  restrictjoas  on  opt-m  soucces  are 
needed  to  protect  the  emission  goals  of 
the  Act.  In  section  410ff5,  Congress 


expressly  probihils  opt-in  soucces  from 
transferring,  allowances  that  result  whea 
they  reduce  utilizatioa  or  shut  down. 
Without  this  prohibilioa.  an  individual 
opt-in  source  could  increase  overall 
entisMons  by  ahiftiifg  aome  «r  ail  of  ite 
production  from  the  opt-in  source  to 
new  or  existing  noa-affected- sources, 
accumulating  ihe  opt-ia  source's  uiMiasd 
allowances,  and  then  seUio^  them  to 
other  a%cted  souxees. 

In  order  to  ensuie  the  suaeadei  oi 
allowances  in  cases  of  reduced 
utilization  and  shutdown.  EPA  reserves 
the  right  to  cancel  allowances  produced 
by  reduced  utilizatimi  or  shutdown  by 
removing  them  from  any  Allowance 
Tracking  System  (ATS)  accounts  into 
which  they  had  been  transferred.  To 
facilitate  this  prospect  of  caflcefletion 
and  to  protect  buyecs  of  opt-ia 
allowances,  EPA  is  restrictiag  the 
transfer  of  futiire  year  allowances.  Is  die 
final  rule,  EPA  continues  te  aUecate 
allowances,  in  perpetuity,  upon 
application,  but.  is  prohibitiB^  the 
truisfer  of  futura  yew  aliowaiicss  from 
opt- in  unit  acco«uas  in  tWATS;  «nly 
current  year  or  earlier  alkmwacascai  be 
transferred.  This  policy  wiH  eliaunate 
the  need  to  cancel  faturs  year 
allowances  in  cases  where  m  unit  sbute 
down  and  sells  all  its  btOium  yeac 
allowances.  Trades  involving  future- 
year  allowances  can  still  hn  widi 
however,  deb  very  of  Ritun*' year 
allowances  to  the  buyer  must  waii  nnti}. 
the  year  for  whicb  thoae  allawances  are 
to  be  used  for  compliance. 

Title  rV  contains  one  exceptioa  to  tlw 
overall  restriction  on  opt-in  alknwaiaees 
generated  by  seduced  utiUzatioaand 
shutdown.  When  a  "replaceoMBt  unii" 
replaces  thermal  energy  formerly 
supplied  by  an  opt-ia  source,  then  the 
opt- in  source  may  tt&astiez  aliowances.  l» 
the  replacement  uail  te  the  extent  of 
that  replacement,  despite  the  reduction 
of  utilization  at  the  opt- in  soucce.  For 
purposes  of  this  thermal  energy 
exception.  EPA  defines  thennal  energy 
to  be  steam  used  in  an  inrfintfj-iaj 
process,  as  distinct  fixnn  T'tam  need  to 
generate  electricity,  and  hnert  tbe 
calculation  of  transferable  alloMaaoes 
on  the  fuel  associated  with  the  t^«*nmal. 
energy  and  the  allowabia  eiaissieus  rate 
at  the  replacement  unit. 

Eligible  combustion  soujices  may 
submit  applications  to  EPA,  as  the 
permitting  authority  in  the  near  term, 
and  to  a  State  or  looil  peimitting 
authority,  once  that  permittiiig  autharity 
has  an  Opt-in  Program  in  place  under 
part  70.  Upon  receipt  of  the  aftplicatisn, 
its  evaluation  proceeds  on  two  parallel 
paths  win  commence:  til  Thft  psocedure 
for  processing  an  opt-in  permit;  and  t2j 
the  procedure  for  evaluating  the  upt-in 
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source's  monitoring  plan  and  certifying 
its  monitoring  systems.  After  both  of 
these  procedures  have  been  successfully 
competed,  the  combustion  source  may 
enter  the  Opt-in  Program. 

B.  Major  CSianyes  Made  to  the  Proposed 
Rule 

Although  considerable  changes  have 
been  made  to  the  language  and  structure 
of  the  proposed  opt- in  regulation  for 
combustion  sources,  the  essential 
elements  of  the  program  remain 
imchanged  and  the  final  rule  is 
consistent  with  the  regulatory  goals 
discussed  in  the  proposed  rule,  which 
the  Agency  here  reaffirms.  The  bulk  of 
this  preamble  details  the  major  changes 
that  have  been  made: 

1 .  Acceptable  Data  Sources 

EPA  continues  to  believe  that  there  Is 
no  single  reliable  data  base  that  would 
provide  the  Agency  with  quality 
information  on  operations  and 
emissions  of  potential  opt-in  sources. 
Therefore,  the  Agency  must  rely  on 
information  supplied  by  the  combustion 
source  in  an  application  process.  In 
§  74.20(a)(2)  of  the  proposed  rule.  EPA 
established  a  screen  for  ensuring  that 
reliable  data  is  submitted  to  the  Agency, 
by  requiring  all  data  to  have  been 
previously  submitted  to  a  government 
agency. 

Today's  rule  does  not  require  the 
previous  submission  of  data  to  a 
government  agency  as  a  precondition  for 
combustion  sources  to  apply  to  enter  the 
Opt-in  Program.  Instead.  EPA  will 
conduct  its  own  evaluation  of  the  data 
submitted  for  the  Opt-in  Program  using 
its  best  judgment,  although  the  burden 
of  proof  regarding  the  data's  accuracy 
will  remain  with  the  applying 
combustion  source.  Regardless  of 
whether  a  state  permitting  program  is  in 
place  and  whether  the  State  or  EPA  is 
the  permitting  authority.  EPA  will  retain 
this  data  review  authority  consistent 
with  its  responsibility  for  all  allowance- 
related  activities,  as  discussed  in  the 
preamble  to  the  proposed  rule. 

EPA  will  lead  an  evaluation  process 
that  brings  in  the  ex]>ertise  of  state 
officials  as  well  as  other  technical  data 
experts.  EPA  will  retain  the  authority, 
consistent  with  §  72.4  of  part  72.  to 
request  any  additional  documentation, 
in  addition  to  the  formal  opt-in  permit 
application,  that  it  believes  is  necessary 
to  evaluate  the  combustion  source's 
data.  Previous  submittals  to  government 
agencies  that  are  in  existence  will  be 
expected  to  accompany  the  application. 
In  addition.  EPA  may  request  data  for 
years  outside  the  baseline  period,  both 
before  and  after,  to  verify  that  submitted 
baseline  data  does  not  represent  an 


inexplicable  spike  in  the  combustion 
source's  operations.  EPA  may  also 
request  additional  supporting 
documentation  (e.g..  fuel  purchasing 
records,  production  rates,  throughputs, 
sampling  protocols,  etc.)  that  the 
Agency  believes  necessary  to  verify  the 
information  contained  in  the 
combustion  source's  opt-in  permit 
application.  EPA  may.  in  addition,  make 
inspections  and  examine  records  at  the 
combustion  source  applying  to  enter  the 
Opt-in  Program. 

Opt-in  permit  applications  submitted 
by  combustion  sources  with  entries  in 
the  National  Allowance  Data  Base 
(NADB)  will  still  face  scrutiny,  and  the 
data  values  within  the  NADB  will  not  be 
accepted  automatically.  Such  scrutiny 
and  potential  revisions  are  consistent 
with  previous  Agency  assertions  that 
the  NADB  version  2.11  was  the  final 
version  to  be  used  in  the  development 
of  allocations  for  Phase  II  units  (see  57 
FR  30034  and  58  FR  15721). 
Combustion  sources,  by  definition, 
cannot  be  Phase  II  units  and  were  not 
automatically  allocated  allowances 
under  section  405  of  the  Act.  Therefore, 
the  NADB  data  for  these  sources  have 
not  been  reviewed  by  EPA  to  the  same 
extent  as  Phase  II  unit  data,  and  such 
review  has  not  been  precluded  by 
previous  regulatory  actions. 

The  evaluation  of  data  by  EPA  for  the 
purposes  of  calculating  allowances  is 
not  unprecedented.  In  developing  Phase 
II  unit  data  in  the  NADB,  EPA  compiled 
information  from  a  number  of  sources 
that  included  the  Energy  Information 
Administration  (ElA),  the  North 
American  Electric  Reliability  Council 
(NERC),  the  affected  sources,  and,  to  a 
lesser  extent,  states.  EPA  expects  the 
states  to  play  a  larger  role  in  evaluating 
industrial  operating  and  emissions  data, 
because  the  states  are  often  the  best 
repository  of  such  information  and  are 
aware  of  the  detailed  operations  of  such 
sources. 

Both  the  applying  combustion  source 
and  third  parties  will  have  access  to  and 
be  able  to  assess  the  information  EPA 
ultimately  accepts  in  its  allowance 
calculation.  Both  the  combustion  source 
and  third  parties  will  be  able  to 
scrutinize  the  baseline  data  and  the 
number  of  allocated  allowances  during 
the  public  comment  period  associated 
with  the  draft  opt-in  permit. 
Furthermore,  the  combustion  source  has 
the  opportunity  to  decline  to  opt  in  at 
any  time  prior  to  the  effective  date  of 
the  opt-in  permit.  The  combustion 
source  can  also  appeal  its  allowance 
allocation  consistent  with  the 
procedures  prescribed  in  part  78. 

While  the  information  for  industrial 
opt-in  sources  will  be  less  readily 


available.  EPA  sees  no  other  workable 
alternative  than  to  assume  the 
responsibility  of  examining  submitted 
data  on  a  case-by-case  basis.  The 
Agency  recognizes  that  some  incentives 
will  remain  for  the  combustion  source 
to  overstate  its  baseline  for  the  purposes 
of  increasing  its  allowance  allocation, 
but  believes  that  such  risks  will  be  offset 
by  Agency  review  of  the  data  and 
supporting  documents,  the  rejection  of 
insufficiently  supported  data,  and  the 
threat  of  enforcement  actions  and 
penalties  for  falsely  submitted  data. 
Toward  these  ends.  EPA  will  enhance 
the  certification  statements  that 
designated  representatives  sign  when 
submitting  an  opt-in  permit  application 
to  assure  that  such  submittals  (1)  are 
believed  to  be  true,  accurate,  and 
complete;  (2)  are  accompanied  by  all 
available  documentation  that  the 
combustion  source  and  its  state 
regulatory  agencies  possess  that  are 
relevant  to  the  accuracy  of  such  data; 
and  (3)  are  not  adjusted  in  any  way. 

2.  Allocation  of  Opt-in  Allowances  and 
Transfer  Prohibition 

In  the  proposed  rule.  EPA  planned  to 
allocate  allowances  on  a  one-time,  in 
perpetuity  basis  and  allowed  for  the 
transfer  of  current  and  future-year  opt- 
in  allowances  from  opt-in  accounts  into 
other  accounts  in  the  Allowance 
Tracking  System  (ATS).  This  policy  was 
proposed  to  promote  fungibility  of  opt- 
in  allowances  and  provide  combustion 
sources  flexibiUty  in  their  compliance 
planning.  However,  in  order  to  uphold 
the  requirements  of  section  410(fl  of  the 
Act,  EPA  also  proposed  in  §  74.50  of  the 
proposed  rule  to  reserve  the  right  to 
cancel,  under  certain  circumstances, 
any  allowances  that  were  initially 
allocated  to  an  opt-in  source  by 
removing  allowances  from  any  ATS 
accounts  into  which  they  had  been 
transferred. 

Under  section  410(f).  the  Act  restrict 
opt-in  sources  from  transferring  or 
banking  allowances  produced  as  a  result 
of  reduced  utilization  or  shutdown, 
except  as  discussed  in  the  proposed  rule 
(58  FR  50103)  and  later  in  this  preamble 
under  the  thermal  energy  exception.  To 
uphold  this  restriction.  EPA  is  requiring 
opt-in  sources  to  surrender  allowances 
generated  by  reduced  utilization  or 
shutdown.  In  the  proposed  rule.  EPA 
maintained  that  in  the  case  where  an 
opt-in  source  has  shut  down,  reduced 
its  utilization  or  has  excess  emissions, 
and  fails  to  supply  the  equivalent 
number  of  allowances  owed  to  EPA 
(presumably  because  the  opt-in  source 
has  sold  all  of  its  future-year 
allowances).  EPA  must  recover  and 
cancel  the  opt-in  source's  allowances  in 
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the  nquind  muahai  kom  otkmr  ATS 

accousts  iato  which  tJwy  were 
trans  &9rred.  Cancahag  cqat-ifi  silovnaces 
held  in  other  accoanta  in  the  ATS  was 
coBsidnad  ike  only  way  to  enstas  that 
sack  aliamnacBA  did  out  result  in. 
additiana^  amisstons  and  that  the  SCIf 
emissiaas  Baduction  goais  of  tiie  Acid 
Rain  Program  ware  ptaserved;.  EPA 
maiatUBcd  in  the  proposed  ruto  that  the 
allowaocc  aMcket  would  account  for  tbe 
risk  of  cancellation  by  asking  Lower 
prices  for  opt-m  allowances  and  writiog 
protective  dausas  inte  sales  contracts. 
In  the  final  rule,  EPA  is  dioesing  to 
allocate  allowances,  in  perpetuity,  at  the 
time  the  combustion  source  becomes  an 
affected  unit,  hut»  based  on  the 
commewta  received,  is  prohibiling  the 
trans£ii  ol  fritiue-year  opt-ia  allowances 
from  ept-in  source  accounts  in  the 
Allowance  Traekiog  Systeai  CATS). 
Transfers  of  currenl-year  opt-in 
allowances  will  only  be  recorded  by 
EPA  following  the  completion,  of  the 
end-of-year  reconciliation  process  for 
the  previous  compJiance  year,  aa  set 
forth  in  §  TJJiiai  of  40  CFR  part  73.  tf 
an  opt- in  source  is  found  to  have  excess 
emissions  fbr  a  givan  year,  that  opt-in 
sou«»  will  be  prohibited  from 
transferring  the  fblTowing  year's 
allowances  until  an  ofiset  plan  is 
approved  and  allowances  have  been 
deducted  to  offset  its  excess  emissions. 
When  an  opt-in  somtre  permanently 
shuts  down,  it  may  no  longer  retain 
allocated  aFkrwmices  and  must 
surrender  to  EPA  alf  of  its  opt-in 
allowances  starting  with  the  year  in 
which  the  opt-in  source  shuts  down.  In 
the  case  of  an  opt-in  source  that  has 
shut  down,  as  opposed  to  an  opt-in 
source  that  is  stiR  operating,  EPA 
canwot  draw  upon  ftiture-year 
aUiBwances  to  offset  excess  erawsions 
because  svkch  allowances  have  afready 
been  surrendered.  Therefore.  EPA 
reserves  the  right  to  cancel  opt-ia 
allowances  (specifically,  allowaaces  fbr 
the  year  for  which  the  opt-in  souxca  has 
excess  emissions  and  the  year  in  which 
the  opt-in  source  shuts  down)  Erom  any 
ATS  account  into-  which  such 
allowances  have  been  traHsfiMred. 
Previ4Mis  year  crpt-in  aMowances  that 
had  suibsequertty  been  transferred  t« 
other  ATS  accounts  would  not  be 
canceled  because  such  aifowaiices  were 
in  excess  oi  tbe  niHuber  of  allowances 
needed  tor  compirance  m  previous 
years. 

EPA  retains  the  optica  of  allawanee 
cancellation  fe»  eoauce  that  opt-ia 
sources  through  their  operaCiens  cannwt 
increase  emissians  to  the  environment. 
EPA  believes  that  the  Opt-in  Program 
must  be  seM-enfoccing  aixd  should  noC 
rely  aa  possibte  fciture  regulatioi*  tx> 


implement  the  5.&  miflkm  twr  cap  for 
industrial  so<Ht»s  beeatne  of  the 
reasons  discussed  in  the  proposed  rule: 
(1)  The  incaiBptete  coverage  of  tfce  Opt- 
in  Program  relative  to  the  industrial 
sector;  (2)  the  importance  of  achieving 
title  rv  emission  reduction  goals  by 
nmntaining  the  emissions  neitfraHty  of 
the  Opt-in  Program  retetfve  to  historic 
emission  levels  (rather  than  future 
emission  inventory  levete);  and  (3)  the 
aggregate  nature  of  emission  inventories 
and  their  lack  of  specificity  to  adcfeess 
emissTons  and  allowance  allocations  of 
individual  opt-in  sources. 

Furthermore,  EPA  agrees  with 
conunenters  who  believe  tiiat  most 
tractes  of  future-year  opt-in  allowaiH^s 
will  take  Ae  fbrin  of  "option  contracts." 
e.g  ,  the  buyer  and  seller  arrange  today 
for  the  option  tabuy  allowances  at  a 
^ture  time  at  a  quantity,  price,  and  date 
set  today.  Bu3rers  are  more  Kiefy  to 
eater  into  options  contracts  for  future- 
year  opt-in  afkm'ances  becanse,  if 
allowances  are  canceled,  the  buyer  only 
loses  the  option  to  boy  ri'lowances  and 
not  the  allowances  themselves,  as 
wottlrf  be  the  case  with  other  types  of 
contracts.  If  these  ccs-^nrenters  are 
correct,  then  EPA's  prohArtion  of  the 
transfer  of  rature-year  opt^in  attowances 
should  not  sigmficantly  alter  expected 
market  behavior  and  its  treatment  of 
op^rn  allowances.  In  feet,  current 
allowance  market  b^avror  m  the  utility 
sector  suggests  that,  ia  many  cases,  a 
portion  of  the  fuB  price  is  paid  now  for 
future-year  allowances,  but  the  actual 
transfer  of  stich  allowances  and 
payment  of  the  remaining  purchase 
price  will  not  occur  imtil  the  allowances 
become  usable  fbr  compliajaee.  Buyers 
are  refactant  to  pay  full  price  now  for 
allowances  that  cannot  be  used  until  a 
future  date. 

Although  EPA  is  restricting  the 
transfer  of  futme-3rear  opt- in 
allowances,  it  is  allowing  the  transfer  of 
current-year  opt-in  aflowEnces  as  soon 
as  the  end-of-year  reconciliation  process 
for  the  previous  year  is  completed  tEPA 
will  allow,  for  the  first  cxnrent  year,  the 
transfer  erf  ctnrent-year  opt- in 
aJHowances  upon  entry  into  the  Opt-in 
Program).  EPA  befieves  that  current-year 
opNin  allowances  may  prlay  a  vahiable 
role  in  assisting  with  conipKance  for  tbe 
utility  sector  and  must  be  available  fbr 
transfer  before  the  end  of  the  current 
year.  However,  in  order  to  uphold  the 
requirements  of  section  410ffl  of  the 
Act.  EPA  reserves  the  right  to  cancel 
current-year  opt-ia  allowances  that  have 
been  allocated  to  the  opt-in  source  in 
the  event  that  an  opt-in  source  has 
excess  emissions  and  has  shut  down, 
been  reccmstructed,  et  become  afiiBctBd 
under  §  72.6.  EPA  believes  that 


restricting  opt-in  alKjwance  transfers  to 
current-year  allowances  wiB  reduce  the 
Hkehhood  of  having  to  cancel 
pwchased  opt-in  a&iwances.  Buyers  of 
current-year  opt-ia  aMowancas  hMt«  a 
much  better  ckaoca  oi  accurately 
assessing  the  integcity,  fi^nann^^^  hoak*! 
and  future  status  of  an.  opt-iii  souks  in 
a  short  time  frame  (i  a,  within  the 
current  year)  thq«  they  would  ia  "ruHna 
an  accurate  as&eaeateni  over  a  loagsr 
time  frame  Ci-e^  one  extendiag  as  loaa 
as  31  years  into  the  future).  EPA 
considered  not  caocaliag  cusisefli-year 
allowances,  but  •"•"viiii  it.«iima 
enforcement  actioas  to  try  ta  reei»waa 
excess  opt-in  allowances.  EPA  rejected, 
this  approach  becaasa  oi  the  cooeem 
that  if  eafoicemeal  acltoas  wase 
unsuccesshil  ia  the  secawKy  a£  excess 
opt-in  aUowaoces,  tivs  claar  dimcticm  ol 
section  4104f)  of  tha  Act  w<»ukl  be 
violated,  and  tbe  emtssMn  reduction 
goals  of  title  IV  would  be  corB^saaused. 

3.  Offering  Opt-in  ABammnces  on  the 
Acid  Rain  Auction 

In  the  proposed  rule.  EPA  prohibited 
the  trading  of  opt-in  allowances  in  the 
Acid  Rhin  auction.  EPA  is  allowing^  in 
the  final  rufe,  the  offering  of  opt-ia 
allowances  in  the  spot  auction,, 
provided  the  compBance  use  date  of  the 
allowances  offered  is  £or  a  prior  year. 
Prior  year  allowances  are  aOowances 
dated  a  year  or  moie  prior  to  tha  spot 
auction  year.  Ph"or  year  opt-in 
allowances  will  have  cleared  the  end-ef- 
year  compliance  process  mcluding  any 
possible  allowance  mm'cllBt^n^  £gf 
reduced  utilization,  as  discussed  above. 
EPA  is  still  prohibiting  the  suhmission 
of  offers  of  curreni-year  opt- in 
allowances  in  the  Acid  Rain  auctions 
because  these  allowances  have  a 
possibility  of  being,  canceled  by  EPA  in 
the  fiitiu^.  Buyers  of  current-year  opt-in 
allowances  sold  in  the  aactioas  have  aa. 
protection  against  ranraTlntjAn  as  dney 
would  if  purchasing  opt-iu  alliowances 
through  a  private  contract  EPA  believes 
that  if  there  is  dpmanW  {or  an,  auction 
that  includes  current-year  opt-ia 
allowances,  the  private  sector  wUi 
develop  such  an  oatlet. 

•*.  Thermal  EnergjrE>u:epti(m 

Section  410(f)  limits  the  transfer  af 
opt- in  allowances  when  opt-in  sources 
reduce  utiUzatLon  or  shutdown  except 
when  the  reduced  utilization  or 
shutdown  results  from  the  replacement 
of  thermal  energy.  EPA  received 
numerous  comments  on  implemeatiag. 
this  thermal  enecgy  exception.  This 
section  discusses  the  three  main  issues 
associated  with  the  tliermal  energy 
exception: 

(a)  The  definition  of  thermal  energy; 


\,a)  1  uc  uBiLuauuu  ui  iiiernnu  exHfrgy, 
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(b)  The  calculation  of  transferrable 
allowances;  and 

(c)  The  methodology  used  to  calculate 
the  fuel  associated  with  thermal  energy. 

a.  Definition  of  Thermal  Energy 

In  §  72.2  of  the  proposed  rule.  EPA 
defined  thermal  energy  as  the  thermal 
output  produced  by  a  combustion 
source  used  directly  as  part  of  a 
manufacturing  process  but  not  used  to 
produce  electricity.  EPA  received  29 
comments  on  the  definition  of  thermal 
energy. 

Seventeen  commenters  disagreed  with 
the  proposed  definition  and  argued  that 
the  thermal  energy  definition  should 
include  electrical  output  in  addition  to 
steam  output.  Several  commenters 
argued  that  EPA  has  no  statutory  basis 
in  section  410(f)  to  define  thermal 
energy  to  include  only  steam  output 
because  the  statute  does  not  specifically 
cite  the  Public  Utility  Regulatory 
Policies  Act  (PURPA)  definition  of 
thermal  energy  used  by  the  Agency  in 
the  proposed  rule.  Commenters  also 
maintained  that  the  legislative  history 
does  not  support  a  limited  definition. 
Lastly,  commenters  pointed  out  that 
because  section  410(f)  refers  to  the  term 
"unit"  that  by  definition  does  not 
distinguish  between  facilities  that 
produce  steam  for  generating  electrical 
energy  and  those  that  produce  steam  for 
direct  sale,  the  definition  of  thermal 
energy  should  not  make  such  a 
distinction. 

Oue  commenter  argued  that  thermal 
energy  means  "heat"  and  that  the 
facilities  affected  by  the  Act  are 
combustion  units  that  produce  heat, 
which  sometimes  is  used  to  drive  a 
turbine  to  create  electricity  and 
sometimes  is  used  to  create  steam. 
Several  other  commenters  noted  that  the 
proposed  definition  fails  to  take  into 
account  the  integrated  nature  of  many 
Industrial  facilities  and  does  not 
consider  how  difficult  it  may  be  to 
determine  how  the  thermal  energy  is 
allocated  between  steam  and  electricity. 
In  addition,  a  number  of  commenters 
bebeved  that  in  developing  the  thermal 
energy  definition,  EPA  ignored  the 
intent  of  Congress  to  allow  small 
electric  generating  units  the  opportunity 
to  opt  in,  retire  their  older  units,  and 
transfer  allowances  to  replacement 
sources. 

Four  commenters  stated  that  EPA's 
proposed  opt-in  rule  is  inconsistent 
with  the  views  stated  in  the  "Dover 
Letter,"  sent  to  SFT,  Inc.  on  March  7, 
1991.  The  commenters  contended  that  a 
representative  from  EPA's  Office  of 
Atmospheric  and  Indoor  Air  Programs 
stated  that  the  City  of  Dover  would  be 
allowed  to  opt  in  its  exempt  boilers 


used  to  generate  electricity  under 
section  410  of  title  IV  and  then  transfer 
the  allowances  received  to  a  new. 
replacement  boiler.  The  commenters 
argued  that  EPA  should  uphold  its 
original  views  and  allow  electric  units 
to  opt  in.  One  commenter,  however, 
recognized  that  this  "Dover  Letter"  was 
not  a  legally  enforceable,  binding 
statement  of  law. 

Three  commenters  supported  EPA's 
definition  of  thermal  energy  based  on 
the  argument  that  if  electricity  is 
included  in  the  definition,  the  total 
number  of  permanent  allowances  and 
associated  emissions  would  increase 
above  what  is  permitted  under  title  IV. 
These  commenters  also  argue  that  the 
Act  draws  a  clear  distinction  between 
thermal  energy  and  the  energy  used  for 
the  generation  of  electric  power  and 
thus,  small  electricity  generators  should 
not  be  considered  beneficiaries  of  the 
thermal  replacement  energy  exemption. 

Response:  As  stated  in  tne  preamble 
to  the  proposed  rule  (58  FR  50087).  EPA 
beheves  defining  thermal  energy  as  the 
steam  output  used  directly  as  part  of  a 
manufacturing  process  but  not  used  to 
produce  electricity  is  consistent  with 
the  Congressional  intent  and  goals  of 
title  IV  and  section  410.  For  the  reasons 
set  forth  in  the  preamble  to  the 
proposed  rule,  the  final  rule  retains  the 
definition  of  thermal  energy  as  proposed 
and  limits  thermal  energy  to  the  steam 
output  used  directly  in  a  manufacturing 
process  but  not  used  to  produce 
electricity. 

EPA  continues  to  believe  that 
Congress  selected  the  term  thermal 
energy  precisely  to  distinguish  between 
electric  energy  and  thermal  energy  used 
in  manufacturing  processes.  If  Congress 
had  intended  thermal  energy  to  mean 
total  energy,  which  includes  electricity, 
then  it  would  have  had  no  need  to  use 
the  term  "thermal"  at  all.  Furthermore, 
EPA  disagrees  with  those  commenters 
who  claimed  that  because  Congress  did 
not  specifically  cite  the  PURPA 
definition  of  thermal  energy  in  title  IV 
it  is  inappropriate  to  use  that  definition. 
With  no  definition  specifically  provided 
in  the  statute,  limited  legislative  history, 
and  no  evidence  that  Congress  intended 
otherwise,  EPA  beUeves  that  using  the 
PURPA  definition  is  appropriate  since  it 
provides  a  long  standing,  accepted 
meaning  of  the  term  within  the  federal 
regulatory  framework  governing 
industrial  steam  production  and 
electrical  generation. 

Some  commenters  argued  that 
because  section  410(f)  uses  the  term 
"unit".  Congress  did  not  intend  to 
distinguish  between  sources  that 
produce  steam  for  generating  electricity 
and  those  that  produce  steam  for  direct 


sale.  However.  EPA  believes  that  the 
term  "imit"  as  used  in  section  410(f) 
provides  no  basis  for  defining  "thermal 
energy",  but  rather  the  term  "unit"  is 
used  in  section  410(f)  only  to  limit  the 
transfer  of  allowances  under  the  thermal 
energy  exception  to  affected  units  (i.e., 
"any  other  unit  or  units  subject  to  the 
requirements  of  this  title.") 

EPA  stated  in  the  so  called  "Dover 
Letter"  that  its  response  to  the  City  of 
E)over  was  based  on  preliminary 
assessments  of  the  language  in  title  IV 
and  was  subject  to  modification  in  the 
final  EPA  regulations: 

Below  are  EPA's  comments  based  on  the 
language  in  Title  IV  of  the  Act.  You  should 
be  aware,  however,  that  the  views  expressed 
in  this  letter  are  based  on  our  preliminary 
assessments  and  could  be  modified  in  the 
final  EPA  regulations.  (March  7. 1991  letter 
from  Eileen  Claussen  to  Tom  Fitzpatrick). 

By  its  own  terms,  the  March  7.  1991 
letter  did  not  provide  guidance,  much 
less  a  statutory  interpretation  or  an 
applicability  determination  for  the  units 
in  question,  that  could  be  relied  upon. 
In  fact,  the  March  7.  1991  letter 
indicated  that  this  was  a  preliminary 
views  based  only  on  the  statutory 
language  itself  and  did  not  indicate  that 
any  other  material  relevant  to  statutory 
interpretation  (such  as  legislative 
history)  had  been  considered.  Several 
months  thereafter,  EPA  sent  a  retraction 
letter  on  January  7.  1992  to  the  City  of 
Dover  reiterating  that  EPA's  response  in 
the  March  7, 1991  letter  was 
preliminary  and  that  the  Agency  was 
reconsidering  the  legal  and  analytic 
basis  of  the  position  it  had  taken  in  the 
March  7,  1991  letter. 

Lastly.  EPA  recognizes  the  integrated 
nature  of  some  industrial  cogeneration 
facilities  but  maintains,  as  confirmed  by 
historic  industrial  reporting,  that  steam 
and  electrical  outputs  are  observable 
and  measiuable  quantities. 

b.  Emission  Rate  Used  To  Calculate 
Transferable  Allowances 

To  calculate  the  number  of 
allowances  that  can  be  transferred  from 
the  opt-in  source  to  a  replacement  unit 
under  the  thermal  energy  exception. 
EPA  proposed,  under  §  74.47(b)(4),  to 
use  the  lesser  of  the  federally 
enforceable  allowable  emission  rate  at 
the  replacement  unit  or  1.2  Ibs/mmBtu. 
EPA  received  eighteen  comments  on 
this  issue  with  no  commenters 
supporting  the  1.2  Ibs/mmBtu  emission 
rate  cap  as  proposed,  and  six 
commenters  supporting  the  use  of  the 
replacement  unit's  emission  rate.  Two 
commenters  contended  that  the 
proposed  1.2  Ibs/mmBtu  emission  rate 
is  excessively  high  given  that  emission 


rates  at  replacement  units  are  likely  to 
be  much  lower. 

Fifteen  commenters  objected  to  EPA's 
proposal  of  a  1.2  Ibs/mmBtu  emission 
rate  Umit  as  too  restrictive.  These 
commenters  argued  that  the  use  of  the 
1.2  Ibs/mmBtu  emission  rate  is  arbitrary 
and  not  supported  by  the  statute  where 
the  replacement  unit's  emission  rate  is 
higher.  They  also  pointed  out  that  the 
proposed  restriction  does  not  recognize 
all  possible  replacement  units  (e.g., 
existing  imits)  and  would  unjustifiably 
restrict  allowance  transfer  during  Phase 
I  when  the  emission  rate  could  be  2.5 
Ibs/mmBtu. 

Response:  After  further  consideration. 
EPA  is  eliminating  the  1,2  Ibs/mmBtu 
emission  rate  restriction  used  to 
calculate  the  number  of  allowances  that 
can  be  transferred  to  the  replacement 
unit  under  the  thermal  energy 
exception.  Today's  rule  uses  the 
federally  enforceable  emission  rate  at 
the  replacement  unit  to  calculate  the 
number  of  transferable  allowances. 

The  rule  was  changed  because  EPA 
agrees  with  the  conunents  that  the  use 
of  the  1.2  Ibs/mmBtu  does  not  recognize 
the  different  emission  rates  at  potential 
replacement  units,  some  of  which  may 
be  existing  units.  In  the  preamble  to  the 
proposed  rule,  EPA  argued  that 
applying  a  1.2  Ibs/mmBtu  rate  is 
consistent  with  the  requirements  for 
Phase  II  units.  However,  since  a 
replacement  unit  can  be  any  affected 
unit,  the  universe  of  replacement  units 
would  include  Phase  I  units  with  2.5 
Ibs/mmBtu  rates  and  other  opt-in 
sources  with  emission  rates  that  could 
be  even  higher.  Given  that  these 
potential  replacement  units  could  have 
higher  rates  and  that  the  statute  does  not 
set  a  limit  for  the  emission  rate,  EPA 
believes  there  is  no  basis  for  restricting 
the  emission  rate  to  1.2  Ibs/mmBtu. 

c.  Methodology  Revision  for  Calculating 
the  Fuel  Associated  with  Thermal 
Energy 

In  §  74.47(b)  of  the  proposed  rule. 
EPA  required  that  replacement  units 
calculate  the  fuel  associated  with 
thermal  energy  by  dividing  the  amount 
of  qualifying  thermal  energy  (that  is.  the 
replacement  thermal  energy)  by  the 
efficiency  associated  with  die 
production  of  thermal  energy.  EPA 
received  several  comments  related  to 
this  issue. 

One  commenter  suggested  that  all 
units  of  fuel  used  should  be  attributable 
to  a  unit's  steam  output  because  it  is  not 
practical  to  identify  a  thermal  energy 
fuel  increment  (used  to  determine  the 
allowance  transfer)  and  because  there  is 
no  established  method  for  doing  so. 


Several  commenters  offered 
alternative  formulas  for  calculating  the 
transferable  allowances.  One  suggested 
that  EPA  calculate  the  nimiber  of 
transferable  allowances  as  the  product 
of  the  "useful  thermal  energy  output"  of 
the  replacement  imit,  as  defined  under 
PURPA.  and  the  difference  between  the 
opt-in  source's  emission  factor  and  the 
replacement  unit's  emission  factor.  This 
commenter  contended  that  this  will 
encourage  more  efficient  cogeneration 
applications.  Another  suggested  that 
EPA  compute  the  number  of  transferable 
allowances  by  evaluating  the  portion  of 
an  opt-in  soiu'ce's  historic  thermal 
energy  that  is  replaced  by  a 
cogeneration  facility,  rather  than  the 
portion  of  the  cogeneration  facility's 
energy  output  that  is  thermal  energy. 
Other  commenters  recommended  that 
EPA  include  provisions  that  provide  an 
incentive  to  undertake  energy  efficiency 
gains  at  the  replacement  unit.  The 
number  of  transferable  allowances 
should  be  based  on  the  replacement 
unit's  emission  rate  taking  into 
consideration  any  efficiency  differences 
in  steam  production  at  the  opt-in  source 
and  at  the  replacement  unit. 

Response:  Based  on  the  comments 
received.  EPA  is  changing  the 
methodology  for  calculating  the  fuel 
associated  with  qualifying  thermal 
energy  as  discussed  under  §  74.47.  In 
today's  rule.  EPA  allows  opt-in  sources 
to  use  an  efficiency  constant  when 
calculating  fuel  input  from  thermal 
output  to  give  them  an  incentive  to 
make  their  production  processes  more 
efficient. 

EPA  has  chosen  to  make  the 
calculation  of  transferred  allowances 
based  on  a  constant  value  rather  than 
having  replacement  units  calculate  fuel 
utilization  each  year  because  relying  on 
actual  fuel  utilization  would  discourage 
improvements  in  efficiency.  By  using  a 
constant,  a  replacement  unit  that 
increases  its  efficiency  will  use  less  fuel 
to  produce  the  same  amount  of  thermal 
output,  but  will  still  have  transferred  to 
it  the  same  number  of  allowances  as 
before  the  efficiency  improvement.  In 
contrast,  calculating  the  fuel  utilization 
each  year  would  reduce  the  incentives 
for  efficiency  improvements.  This  will 
be  true  for  either  boilers  or  cogenerators. 

The  efficiency  constants  selected 
represent  the  fuel  utilization  of  the 
boiler  or  cogenerator  supplying  the 
replacement  steam.  Fuel  utilization 
represents  the  quotient  of  all  energy 
outputs  and  the  energy  content  of  total 
fuel  input.  The  Agency  distinguishes 
between  boilers  and  cogenerators  in 
establishing  these  constants  to  recognize 
the  greater  energy  requirements 
necessary  to  produce  electricity  as 


opposed  to  producing  steam.  It  would 
be  unfair  to  compare  the  efficiency  of 
cogenerators  producing  electricity  and/ 
or  steam  with  the  efficiency  of  boilers 
producing  only  steam,  because  the 
production  of  electricity  inherently 
requires  more  fuel.  In  today's  rule,  the 
Agency  sets  the  efficiency  constant  for 
boilers  to  be  0.85  and  the  efficiency 
constant  for  cogenerators  to  be  0.80. 
These  constants  represent  industry 
averages  for  modem  equipment  (see 
memorandum  in  the  docket  entitled. 
"Evaluation  of  EPA's  Revised 
Methodology  for  Calculating  the 
Transferred  Allowances  under  the 
Thermal  Energy  Exception"). 

For  boilers  serving  as  replacement 
units,  the  attribution  of  fuel  associated 
with  thermal  energy  is  straightforward. 
However,  for  cogenerators,  it  is  very 
difficult  to  distinguish  between  the  fuel 
going  towards  steam  or  electricity, 
because  the  production  of  the  two  is 
tightly  linked.  Using  fuel  utifization 
implies  that  both  the  fuel  input  and  the 
efficiency  losses  associated  with  the 
production  of  each  product  is 
proportional  to  the  amount  of  each 
product  produced. 

EPA  specifically  defines  thermal 
energy  to  consist  of  only  steam  and  this 
definition  does  not  include  electricity 
(see  previous  discussion  of  thermal 
energy  definition).  In  calculating 
allowances  transferred  under  the 
thermal  energy  exception,  EPA  must 
distinguish  between  the  fuel  used  to 
produce  electricity  and  the  fuel  used  to 
produce  thermal  output.  The  former 
does  not  count  toward  the  thermal 
energy  exception,  while  the  latter  does. 
Therefore,  EPA  does  not  befieve  it  is 
appropriate  or  consistent  with  the 
statutory  provisions  in  section  410(f)  to 
attribute  all  fuel  input  to  steam 
production,  where,  in  fact,  both  steam 
and  electricity  are  being  produced. 

EPA  beUeves  its  revised  methodology 
addresses  the  concerns  of  commenters 
seeking  to  instill  incentives  for 
cogeneration  and  specifically  relying  on 
the  amount  of  thermal  energy  replaced. 
The  alternative  suggestion  of  basing 
allowance  calculations  on  energy  output 
is  inconsistent  with  all  other  allowance 
calculations  foimd  in  the  Acid  Rain 
Program,  Allowances  for  utility  units  in 
the  Acid  Rain  Program  are  generally 
calculated  as  a  product  of  a  fuel  input 
baseline,  expressed  in  mmBtu,  and  an 
emission  rate,  expressed  in  lbs.  per 
mmBtu  of  fuel  input.  An  allowance 
calculation  where  emission  rates, 
reflecting  energy  input,  are  multiplied 
by  the  thermal  energy  replaced, 
reflecting  energy  output,  would  be 
internally  inconsistent.  The  revised 
methodology,  therefore,  remains 
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constetant  with  •llowmioe  calcuA^ons 
in  the  oan  utility  prof^rain 

C  Otker  Siguificanf  Chan;^  Made  to 
the  Proposed  Rule 

J  Inehf^ility  •/  Nen-operating  mhI 
Ratin-d  Units 

■EPA  continues  to  require  that 
combustion  sources  seeVing  to  enter  the 
Opt- in  Program  be  operating  at  the  time 
of  application.  Combustion  sources 
optiag  ia  under  the  tbennal  energy 
exception  are  also  required  to  be  in 
operation,  although  they  can  shut  down 
upon  entry  into  the  prugcam. 

EPA  seeks  to  restrict  the  allocation 
and  use  of  opt-in  allowances  to 
instances  in  which  real  emissions 
reductions  will  take  place,  and  not  to 
award  allowances  in  situations  of 
reduced  utilization  and  shut  down.  EPA 
believes  that  this  requirement  to  be 
operating  at  the  time  of  application  is 
consi&teiU  with  this  priaciple.  The 
provision  establishing  such  a 
requiwment  provides  a  clear  criteria  for 
assessing  whether  a  combustion  source 
has  reducad  its  utilization  or  shut  down 
(i.e.  is  not  operating)  for  the  purpoMts  of 
accepting  the  combustion  souioe  into 
the  pfo^am  and  allooafeing  allowaaaes. 

In  the  fiaal  rule,  EPA  establishes  a 
definition  of  operating  strictly  fur  the 
purposes  of  the  Opt-in  Program. 
Operating  is  defined  to  mean  the 
documented  consumption  of  fuel  input 
for  BOCHlhan  876  hours  in  the  6  months 
immw^rtlwly  preceding  applicaUon 
This  level  of  operating  hours  was 
selected  hacause  it  serves  as  the  upper 
bound  «f  a  peaking  unit,  that  is.  20 
percent  capacity  factor  in  any  calendar 
year  as  Aefine<i  in  S  72.2.  The  Agency 
kept  the  20  percent  operating  level,  but 
shortened  the  period  of  time  from  one 
year  to  six  months  so  that  a  combufliion 
source  could  be  idle  at  most 
■piproximately  four  and  one  half 
months,  xadier  than  twice  that  amount 
of  time  and  still  be  eligible  to  opt  in. 
EPA  expects  that  comtjustion  sources 
operating  bolow  the  20  percent  level 
would ^ave  little  interest  in 
participating  in  the  Opt-in  Pvogtam 
hacause  the  niunber  of  allowances Irood 
up  from  emission  reductions  would  be 
■mall  and  uniii>.ely  to  cover  the  costs  of 
opt-in  participation. 

Whether  or  not  they  were  operating  at 
the  time  of  application,  combustion 
sources  that  operated  in  the  1S»S-1987 
time  pahod  would  have  the  naoanary 
data  to  determine  an  allocatiaa  of «fit- 
in  alloiwances.  However,  a  combustion 
source  that  was  not  operating  at  the  time 
of  applioalian  "would  have  all  or 
virtually -all  af  its  aitowances  deducted 
under  theaaduced  utilization  and 


shutdown  fnmmmm*.  EPA  does  BfM 
b«^ve  itieiaaaoMMe«r 
a*miniBtT*tiTOly  practica!  to  ypnai  theee 
opt-in  sources  aWowances  end  then, 
from  the  first  yrar  tm.  take  virtually  all 
of  them  away. 

if  a  combustion  souace  is  shut  down 
but  plans  to  «estart  it«  c^tarations,  EPA 
believes  that  the  combmtion  source 
should  apply  to  apt  in  upon  restart  that 
is  where  these  is  pioof  that  the 
combustion  aource  is  now  operating 
ooasistent  with  the  above  definition. 
Furtkermore.  the  ailowanoe  allocation 
for  opt-in  aoucces  that  restart  would  l>e 
based  on  any  crarant  allowifole  SOi 
emissions  rate  m  eifect  at  the  time  fltf 
application. 

As  discussed  under  (he  thermal 
energy  exception.  noi>-aperaling  opt-in 
sources  may  transfer  allowances  to 
replacement  uaka.  to  the  extent  that 
such  units  can  docuiuent  the 
replacement «/  ihennai  energy.  Jn 
allowing  aon-ciperalingfiaurces  to 
pasticipate  in  the  thermal  energx' 
extsepition.  bat-exciuding  non-operating 
sources  from  applying  to  opt  in.  the 
Agency  requires  that  even  combustion 
sources  planning  to  ^ut  down  upon 
entry  be  operating  upon  apphcation. 
The  Agency  t)elieves  a  valid  distinction 
exists  between  replacement 
arrangements  made  in  response  1o  the 
Opt-in  Program  and  those  that  preceded 
the  application  to  enter  the  program. 

The  reason  why  the  combustion 
source  is  not  operating  at  the  tiree  of 
application  isnatTslevaDt  to  tke 
Agency's  detennination  of  whether  a 
retired  or  non -operating  souroe  should 
be  permitted  te  opt  into  the  Acid  Rain 
Progj^am.  Atlocetrng  allowances  to  a 
retired  or  non-operating  combustion 
source  and  allowing  the  source  to  trade 
such  allowances  would,  in  effect,  allow 
another  source  to  enrtt  what  the  retired 
or  non-operating  combustion  source  was 
emitting  before  it  ceased  operations. 
These  allowances  would  thus  result  in 
more  pollution  being  released  into  the 
environment.  As  discussed  in  the 
preamble  io  the  proposed  rule.  Congress 
expected  the  SO2  emissions  from  non- 
utility  aouices  io  remain  at  a  constant 
level  and  to  reelect  a  dynamic  balancing 
of  emissiiifle  caused  b^-  fluctuations  in 
economicadivity,  ihutdowns,  iaoihty 
modftmization.  hiel  awilching.  aad 
cleaiuifp.  tty  graating  aaurces  not 
operating  at  the  time  of  apphcation  the 
ability  tv  «fit-in  and  jeoeive  aUowancas, 
&iii  would  mcreaae  eaussians  above 
the  presumed  conataat  level  of  sion- 
utility  emisaioiis. 


2.  tnttfqteetatkm  of  Shutdown. 
Modification  and  Reconstruction  1 

In  the  proposed  rule.  EPA  sought  to 
distinguish  the  modification  of  an  opt- 
in  source  from  its  outright  replacement. 
EPA  recognizes  that  opt%i  sources  may 
need  to  make  changes  to  their  facilities 
in  order  to  reduce  emissions.  Here.  EPA 
attempts  lo  address  the  extreme  case  in 
which  such  changes  represent  the 
construction  of  an  essentially  "new" 
facility.  EPA  proposed  to  ctmsider  an 
opt-in  source  "shut  down"  in  the 
circumatance  in  which  the  opt -in  source 
had  been  modified  to  such  a  large  extent 
that  the  opt-in  source  no  longer  existed 
and  a  new  one  had  been  put  in  its  place 
(in  Ae  extreme,  the  construction  of  a 
new  facility  wtthinlhe  shell  of  the  old 
one).  EPA  chose  as  its  test  for 
replacement  the  reconstruction  standard 
established  in  40  CFR  60.15.  as 
discussed  in  the  preamble  to  the 
proposed  rule. 

EPA  maintains  that  a  new  facility 
constructed  in  the  shell  of  an  older  one 
sheuld  not  retain  the  allowances 
allocated  to  the  original  opt-in  source 
and  should  be  removed  from  the  Opt-in 
Progranm.  Such  restrictions  are 
consistent  with  section  410ff)  of  the  Act 
in  implementing  both  the  reduced 
utilization  provisions  as  well  as  tl»e 
thermal  energy  exception.  The  Agency 
believes  its  use  of  the  regulatory  terra 
"reconstruction"  and  its  threshold  of  50 
percent  of  vdMrt  would  be  required  to 
construct  a  «ew  comparable  facility  is 
entirely  appropriate  in  this  context,  and 
therefore  the  Agency  applies  this 
standard  for  reconstruction  from  40  CFR 
60.15  to  opt-in  sources.  One  commenter 
correctly  adoiowledged  that  the  50 
percent  criterion  would  apply  to 
improvements  to  the  facility  as  a  whole; 
however.  EPA  disputes  the  notion  that 
the  level  of  investment  would  prohilMt 
faciUty  jsnprovements  to  reduce 
emission*  or  would  restrict  alternatives 
to  strictly  end-of-pipe  options.  EPA 
believes  that  this  level  of  expenditure  is 
sufficiently  high  to  allow  sources  great 
flexibility  in  their  choice  of  control 
options. 

EPA  medifies  in  the  final  rule  the 
regulatory  language  that  would  exclude 
reconstructed  units  from  maintaining 
their  status  as  opt-in  sources.  Instead  of 
considering  such  units  as  "shutdown", 
the  rule  explicitly  dieraissos  such  units 
from  the  program  in  cases  of 
reconstruction.  The  effect  on  sources 
underRoing  modifications  qualifying  as 
reconstruotion  remains  the  ^ame. 

To  esiclude  from  consideration  the 
reconstruction  of  anyaquipment  wife 
equipmtntt  that  performs  the  s«une  or 
similar  function  would  circumvent  the 


need  to  remove  allowances  from  sources 
that  are  no  longer  in  operation.  As 
discussed  previously,  emissions  from 
these  sources  are  assumed  to  disappear, 
consistent  with  the  Congressionally 
assumed  constant  level  of  industrial 
emissions,  and  opt-in  allowances  are 
assumed  to  be  generated  &x)m  emission 
reductions  at  the  opt-in  source.  The 
Opt-in  Program  should  not  perpetuate 
emissions  from  old  to  new  sourc6s,  or 
in  this  case,  from  old  to  reconstructed 
sources. 

The  increase  in  productive  capacity  at 
opt-in  sources  is  relevant  only  to  the 
extent  that  such  investments  would 
trigger  a  determination  of 
reconstruction.  Finally,  the  use  of  the 
definition  of  major  modification  to 
distinguish  between  reconstructed  units 
and  existing  opt-in  sources  is  also  not 
appropriate.  If  a  modification  is  a  major 
modification  because  a  source  achieves 
a  significant  increase  in  a  regulated 
pollutant,  the  source's  permitting  levels 
may  change,  but^such  changes  would 
not  affect  its  opt-in  permit  or  its 
allowance  levels,  provided  that  such 
modifications  do  not  also  exceed  the 
threshold  for  reconstruction. 

In  the  context  of  the  Opt-in  Program, 
a  reconstructed  opt-in  source  will  not  be 
permitted  to  enter  or  remain  in  the  Opt- 
in  Program  at  its  pre-reconstruction 
baseiine  and  allowance  allocation. 
Should  the  reconstructed  and  former 
opt-in  source  wish  to  enter  the  Opt-in 
Program,  after  modifications  have  been 
completed,  it  may  do  so,  once  it 
establishes  a  three-year  alternative 
baseline.  Other  regulatory  programs, 
including  the  non-attainment  and 
Prevention  of  Significant  Deterioration 
(PSD)  programs,  may  or  may  not 
consider  the  reconstructed  opt-in  source 
as  a  "new"  source;  nevertheless,  units 
undergoing  reconstruction  will  have 
their  allowances  deducted  and  their  opt- 
in  permits  terminated.  Units  that  do  not 
exceed  the  level  of  reconstruction  and 
remain  in  the  Opt-in  Program  may  or 
may  not  be  subject  to  New  Source 
Review  (NSR)  or  the  New  Source 
Performance  Standards  (NSPS)  but 
applicability  under  these  programs  is 
independent  fix)m  participation  in  the 
Opt-in  Program. 

3.  Incorporation  of  Efficiency  Measures 

Under  §  74.44  of  the  proposed 
regulation,  the  only  efficiency 
improvements  that  would  be  credited 
toward  utilization  were  improvements 
that  reduced  the  demand  for  electricity 
or  that  made  electricity  generation  more 
efficient,  hnprovements  in  the  efficiency 
of  steam  production,  measures  to  reduce 
steam  load  (i.e.,  steam  conservation 


measures),  and  sulfur- free  generation  as 
defined  in  §  72.2  were  not  included. 

The  final  rule  allows  for  efficiency 
improvements  to  be  incorporated  in  an 
opt-in  source's  annual  utilization. 
Efficiency  improvements  include  any 
expected  reduction  in  the  heat  rate  at 
the  opt-in  source,  any  expected 
improvement  in  the  efficiency  of  steam 
production  at  the  opt-in  source,  and  any 
kilowatt  hour  savings  or  steam  savings 
fi'om  demand  side  measures. 

EPA  agrees  that  improvements  in  the 
efficiency  of  steam  generation  should  be 
encouraged.  EPA  believes  that  some 
restrictions  are  necessary,  however, 
because  cogeneration  facilities  could 
shift  their  output  to  steam  while 
decreasing  the  efficiency  of  electricity 
generation.  Such  shifts  from  electricity 
to  steam  should  not  result  in  an 
adjusted  increase  in  utilization  and 
hence  in  allowances  retained. 

In  order  to  prevent  such  shifts  from 
occurring,  today's  rule  requires  that  the 
heat  rate  at  an  opt-in  source  not  increase 
in  order  to  claim  an  efficiency 
improvement  in  steam  production.  If  the 
heat  rate  increases,  that  is,  if  electricity 
generation  becomes  less  efficient,  no 
credit  for  gains  in  the  efficiency  of 
steam  production  will  be  given  towards 
utilization.  The  methodology  for 
quantifying  this  adjustment  to 
utilization  from  efficiency  increases  in 
steam  production  will  be  developed  by 
EPA,  working  with  interested  opt-in 
sources. 

EPA  also  agrees  that  reductions  in 
steam  load  created  by  demand  side 
measures  that  improve  the  efficiency  of 
steam  consumption  should  be 
encouraged.  EPA  is  concerned  about  the 
identification  of  such  measures  and 
their  verifiable  contribution  towards 
using  steam  more  efficiently.  The 
burden  for  documenting  such  measures 
is  on  the  opt-in  source,  which  must  be 
able  to  demonstrate  that  the  reduction 
in  utilization  from  a  steam  conservation 
measure  is  different  than  reductions  in 
utilization  not  related  to  conservation 
improvements. 

Finally,  EPA  also  believes  that  opt-in 
sources  should  be  encouraged  to  pursue 
opportunities  to  increase  their  use  of 
sulfur-free  technologies  at  their 
facilities.  However,  EPA  maintains  that 
such  technologies  are  already  included 
in  the  provisions  providing  credit  for 
demand-side  measures  (see  Appendix 
A,  Section  1  of  part  73  of  this  chapter 
which  includes  sulfur-free  technologies 
in  a  list  of  examples  of  demand-side 
measures). 

EPA  does  not  include,  however,  a 
separate  provision  for  "sulfur-free 
generation"  in  the  utilization 
adjustment,  because  the  term,  as  defined 


in  §  72.2  of  this  chapter  and  used  in 
§  72.91,  includes  all  sulfur-free 
generators  in  the  utility's  system.  For 
opt-in  sources,  EPA  restricts 
adjustments  to  utiUzation  for  improved 
efficiency  to  measures  performed  at  the 
opt-in  source  itself  or  by  the 
"customers"  of  the  opt-in  source  (i.e., 
electricity  or  steam  users  of  the  opt-in 
source).  The  Agency  does  not  include 
"sulfur-free  generation",  because  of 
concerns  of  replacing  the  opt-in  source's 
utilization  without  any  thermal  energy 
transfer,  as  required  by  section  410(f). 

4.  Expiration  of  a  Non-Effective  Opt-in 
Permit 

The  proposed  rule  created  an  effective 
date  for  an  opt-in  permit  to  be  the  later 
of  the  issuance  of  the  opt-in  permit  by 
the  permitting  authority  or  the 
completion  of  the  certification  of  the 
combustion  solute's  monitoring 
systems.  However,  no  time  period  was 
specified  regarding  the  length  of  time 
between  the  issuance  of  the  opt-in 
permit  and  these  certifications.  One 
commenter  requested  clarification  about 
this  time  period  and  whether  or  not  the 
opt-in  permit  would  expire  before 
becoming  effective. 

Response:  EPA  establishes,  in  the 
final  rule,  an  expiration  date  associated 
with  a  non-effective  opt-in  permit.  An 
opt-in  permit  will  expire  180  days  after 
issuance,  if  it  has  not  yet  become 
effective.  The  length  of  180  days  was 
selected  because  the  time  period 
incorporates  the  duration  of  EPA 's 
review  of  monitoring  certification  for 
the  combustion  source's  CEM  systems 
and  two  months  for  the  combustion 
source  to  arrange  testing,  should  the 
combustion  source  wish  to  wait  to 
certify  its  monitors  until  the  end  of  the 
permitting  process. 

EPA  believes  that  an  expiration  date 
is  important  to  prevent  combustion 
sources  from  seeking  a  permit  with  no 
immediate  intention  to  opt  into  the  Acid 
Rain  program.  A  combustion  source 
might  apply  early  to  enter  the  Opt-in 
Program,  but  wait  to  make  its  permit 
effective  in  order  to  seciu^  an  allowance 
allocation  based  on  its  current 
emissions  jate  at  the  time  of  apphcation. 
If  the  combustion  source  faced  the 
possibility  of  cm  impending  emission 
limit  that  would  lower  its  allowable 
emissions  rate,  the  combustion  source 
could  apply  and  then  wait  to  install  its 
monitors  and  undertake  its  emission 
reductions.  In  effect,  the  combustion 
source  would  be  seeking  to  capitalize  on 
emission  reductions  it  would  be 
required  to  make  based  on  other 
regulatory  requirements. 

EPA  sees  no  reason  to  allow  for  an 
extended  period  of  time  during  which  a 


unaer  ineiraaucea  uiiiiwniuu  ituu 


uiiiiiy  *!■ 


1710t  federal  *egiiiBr  J  Vol.  60,  Na  64  7  Tue«d«y.  Aprfl  4.  IQgS  /  Rales  and  Regulations 


combudfeiaB  source  can  iecore  hs 
allowance  allocation  and  k«ep  its 
appkhcatim  pending  EPA  wonts  fts 
applicants  to  be  senous^bout  entering 
the  Opt-in  Prsgram  and  iBConoerned 
about  behavior  that  wonid  lead 
combustion  sources  to  seek  an  opt-in 
peonit  and  secure  an  allowance 
allocation  because  of  the  prospect  of 
future,  mare  sthn^rit  emission 
limitations.  In  addition.  EPA  doflsiMt 
iMant  U>  waste  admini  strati  ve  riisvwoM 
in  revism^iDg  «ppticsti«m  and 
prooessmg  pennite  fer  combustion 
sources  that  are  not  ready  to  participate 
in  the  program  and  may  or  may  net 
actually  opt  in.  The  Agency  believes 
that  the  time  period  for  the  entire  permit 
process  plus  ftie  180  days  added  here. 
a  total  of  up  to  24  months,  is  sufficiently 
long  for  the  combustion  smirce  to  install 
and  certify  its  monitors  considering  that 
the  combustion  source  must  submit 
upon  application  a  monitoring  plan, 
detailing  both  the  monitors' 
configuration  and  equipment.  EPA  may 
extend  this  time  period  of  180  days,  if 
the  applying  combustion  source  can 
show  that  despite  good  faith  effort 
towards  certifying  its  monitors,  it  was 
unable  to  conxplete  such  certifications 
within  this  time  frame. 

5.  MiBoeilaneous  Issues 

a.  Opt-in  Permitting 

As  discuflsad  in  khe  pireamble  to  the 
proposed  rule  (56  FR  50096).  the 
permitting  procedures  fur  opt-in  soiirces 
had  been  designed  to  follow  the 
approaches  set  f orth.Ji  yartt  70  and  72. 
EPA  has  found  it  nacMiiry.  howwei.  to 
modify  tiie  pennitting  procedures  in  the 
proposed  opt'in  regulation  to  handle 
inconsistencies  between  the  proposal 
and  parts  70  and  72,  some  of  which 
were  noted  by  commanters  or  became 
evident  in  pennitting  Phase  I  units  and 
establishing  part  70  permitting 
programs.  These  relatively  minor 
changes  in  the  final  rule  make  the 
permitting  process  conform  better  with 
the  prBoeas  used  to  permit  utility  units  , 
affected  under  the  Acid  Rain  Program. 

Of  the  changes  made  to  improve  the 
regulatory  language  inplsflMiiting  the 
opt-in  permitting  piaoeaa.  a  few  are 
worthy  of  fcirtber  explanation.  First,  the 
roles  of  the  Administrator  and  the 
permitting  authority  have  been  clarified. 
Although  the  Administrator  retains  an 
important  role  in  developing  an  opt-in 
source's  aUowaiK»  allocation  for  the 
combustieD  soarce's  opt-in  permit,  the 
permittiag  authority  has  a  greater  sole  in 
the  final  nrie  in  develefiing  the  opt-in 
permit  than  was  suggested  in  the 
proposed  regulatory  language.  Secondly, 
the  time  fcame  under  which  the  State  as 


pennKting  atftberity  Ins  to  'prooeBs  am 
opt-ia  peraht  has  been  made  consistent 
with  part  70  In  the  hita\  rule,  fhe  State 
has  MJ  WKmfts  from  (be  recetpt  of  a 
complote  opt-<ni  permit  appticstion  or 
sxxdi  lesser  time  as  approved  under  part 
70.  The  proposed  pepulatory  language 
could  have  been  interpreted  to  require 
a  permitting  decision  within  12  mon^s. 

Tbraa  are  aeveral  cffber  specific 
changes  that  relate  to  opt-in  periiftfting. 
One  concerns  the  submission  o<f  a 
complianoe  plan  as  provided  under 
§72.40.  Tbe  opt-in  compliance  plan 
must  inchide  an  explicit  •commitment 
on  the  part  of  the  designated 
repreeentatrve  1o  hold  allowances  in  the 
opt-in  source's  compliance  subaccount 
equal  to  or  greater  than  the  amount  of 
sulfur  dioxide  emissions  en>itted  during 
that  year.  Anettier  concerns  the  term  of 
an  opt-in  penwit.  Opt-in  permits  issued 
prior  to  January  1.  Z^OO  will  expfVre  on 
December  SI.  1^999.  Opt-in  permits 
isaoed  after  January  1 ,  2006  will  have  a 
term  of  5  years.  Further,  a  provision  has 
been  added  to  §  74.40  to  facilitate  the 
opening  orf  opt-in  unit  accounts.  The 
designated  representative  tjf  an  opt-in 
source  shafl  request  the  opening  of  such 
an  account  in  the  Allowance  Tracking 
System  once  its  permit  is  final  and 
effective,  hi  addition,  the  rule  language 
is  clarified  concerning  the  deduction  of 
allowances  in  the  circumstances  of 
withdrawal,  shutdown,  reconstruction, 
or  change  in  source's  statas  as 
unaffected  under  the  mandatory  portion 
of  the  Acid  Rain  Program. 

EPA  ne^ected  to  exphcttly  discuss 
the  permit  revision  and  renewal 
procedures  m  the  proposed -opt-in 
regulations  and  includes  such  language 
in  the  final  rule.  Permit  revision 
procedures  follow  procedures  set  forth 
in  subpart  H  of  part  72.  The  opt-in 
regu/latien.  part  74,  reserves  for  the 
pennitting  authority  the  preparation  of 
permit  fovisions  and  the 
implementation  of  such  revisions. 

Opt-in  sources  raav  renew  their  opt- 
in  permits  through  the  same  process  in 
which  the  opt-in  permits  were  irutially 
issued,  except  that  the  permitting 
authority  shall  not  alter  an  opt-in 
source's  allowance  allocation  when 
issuing  a  renewal  of  an  opt^tn  permit. 
EPA  believes  that  assurance  of  a 
consistent  .stiaam  of  opt-in  allcxwances  is 
essential  to  a  viable  Opt-in  Program. 
Without  a  consistent  stream  of 
allowances.  vfA'in  sources  are  unable  to 
plan  for  futuve-year  complianoe,  and 
purchasers  of  opt-in  aUowances  vtrill  be 
hesitant  to  enter  into  forward  or  futures 
contncts  becawse  of  the  risA^  that  the 
allowances  may  not  be  available. 

EPA  also  aseks  to  clarify  the 
relationship  ef  title  V  and  a  combustion 


source's  afcfflty  to  enter  the  Opt-in 
Program.  Spocific«Hy.  oomraenters 

inquired  whether  a  combustion  source 
must  hold  a  title  V  permit  to  be  an  opt- 
in  source.  An^Ther  commenter  explowi 
the  possrbility  for  a  ntobile  source,  i.e. 
a  looomtrtive,  to  be  eligible  to  opt  into 
the  Acid  Rsm  Pmpram. 

Consitlenl  with  title  V  of  the  1990 
Clean  Air  Act  Amendments  and 
regulations  prtanulgated  in  part  70,  all 
affected  sources  are  considered  part  70 
sources  and  therefore  are  required  to 
meet  the  pennitting  requirements  under 
title  V.  The  statute,  under  section 
502(al,niakes  unlawful  "the  operation 
of  an  affected  source  (as  provided  in 
title  IV)  •   •   •  except  in  compliance 
with  a  peirmdt  issued  by  a  permitting 
authority  under  (title  V)."  Opt-in 
sources  axe  electing  to  boconae  affected 
units  and.  therefore,  are  included  as 
affected  sources  undex  the  Acid  flain 
Program  and  in  title  V  (see  42  U-S-C 
7651a(lJ^).  Therefore,  all  opt-in  sources 
must  obtain  title  V  permits. 

Particularly  in  light  of  the  obligation 
for  an  affected  unit  to  hold  a  title  V 
permit,  nonstationary  sources  are 
excluded  from  ejitering  the  Opt-in 
Program.  Title  V  expressly  applies  only 
to  stationary  sources  (see  42  U.S.C. 
7402(a)).  Consistent  with  this  statutory 
provision,  the  Acid  Rain  regulations 
define  "source"  in  a  way  that  refers  only 
to  stationary  sources:  "Source  means 
any  *  *  •  structure,  installation,  plant, 
building  or  facility  "  *  *.'* 
Consequently,  affected  units,  which 
must  be  located  at  affected  sources,  also 
must  be  stationary.  Locomotives, 
therefore,  will  not  be  accepted  as 
potential  opt-in  sources.  EPA  has 
modified  ■tifie  definition  of  the  term 
"combustion  source"  to  include  the 
explicit  requirement  that  combustion 
sources  be  stationary  sources. 

b.  Clasificatkm  of  Eligible  Combustion 
Sources 

The  E^A  will  not  require  an  official 
applicability  determinaftion,  as 
discussed  under  §  72.6(c),  for  a 
combustion  source  applying  to  opt  into 
the  Acid  Rain  Program,  but  die  Agency 
will  affirm  as  part  of  its  review  of  the 
opt-in  permit  application  that  the 
combustion  source  is  indeed  unaffected 
and  therefore  eligible  to  opt  in. 
Combustion  sources  should  be  aware,  as 
detailed  in  the  recently  pubHshed 
applicability  guidance,  "Do  the  Acid 
Rain  SO3  Regulations  Apply  to  You?" 
(EPA  430-R-94-002),  that  units  may  be 
required  to  provide  documentation 
supporting  their  unaffected  status. 
Furthermore,  that  status  may,  in  fact, 
change  over  time  as  certain  unaffected 
units  become  affected  under  perticolar 


steam  load  (i.e.,  steam  conservation 


adjustment,  because  the  term,  as  defined    extended  period  of  time  during  which  a 
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openting  or  construction  conditions.  As 
stated  in  the  final  rule  under 
§  74.50(aM3),  should  an  opt-in  source 
become  an  affected  unit,  the 
Administrator  will  terminate  the  opt-in 
source's  opt-in  permit  ai>d  deduct  all  of 
the  allowances  allocated  under  the  Opt- 
in  Program  for  current  and  future  years. 

It  is  the  duty  of  the  coiDbustion 
source's  owner  and  curator  to  meet  the 
requiremoits  of  the  Acid  Rain  Program 
if  the  combustion  source  becomes 
affected.  For  purposes  of  keeping    • 
combustion  sources  aware  of  their 
regulatory  status,  EPA  vnll  add 
certification  statements  both  to  the  opt- 
in  permit  application  and  to  an  opt-in 
source's  annual  compliance  certification 
report  that  will  state  that  the  opt-in 
source  is  only  considefed  an  afliected 
imit  under  part  74  and  not  an  affected 
utihty  unit  under  §  72.6. 

Finally,  commenters  requested 
clarification  on  the  eligibility  of  certain 
types  of  sources  and  sources  located 
outside  of  the  continental  U.S.  Although 
the  proposed  rule  was  ambiguous 
regarding  the  ehgibility  of  unaffected 
municipal  waste  combustors.  the  final 
rule  allows  such  combustors  to  be 
eligible  to  apply  for  the  Opt-in  Program 
pro\ided  that  they  qualify  as  a  "unit  " 
and  bum  some  amount  of  fossil  fuel. 
Combustion  and  process  sources  that 
are  located  outside  the  continental  U.S. 
(e.g..  in  Alaska  or  Hawaii)  are  not 
eligible  to  opt  in  and  the  applicability 
provisions  in  §  74.2  have  been  modified 
to  reflect  this  prohibition. 

c.  Modification  to  Utilizatieo 

Calculation 

As  discussed  in  the  proposed  rule 
under  §  74.44,  EPA  selected  an  average 
utilization  to  compare  against  the 
baseline  for  making  determinations  of 
reduced  utilization.  This  average 
utiUzafion  was  calculated  as  a  rolling 
average  of  fuel  input  over  three  yettn. 

Four  commenters  agreed  with  EPA's 
proposal  to  use  a  three- year  rolling 
average  for  determining  reduced 
utilization  because  such  an  approach 
would  smooth  out  the  peaks  and  valleys 
that  may  occur  in  steam  generation  from 
year  to  year.  Two  commenters  disagreed 
with  EPA's  proposal.  One  suggests  that 
EPA  use  a  five-  to  eight-year  averaging 
period  in  order  to  account  for  normal 
economic  cycles.  Tbe  second 
commenter  believed  that  an  average 
over  multiple  3'ears  would  bias  the 
determination  of  reduced  utilization, 
awarding  unnecessary  allowances  in 
individual  years  when  emissions  could 
be  low  or  near  xbto.  T^m  commenter 
suggested  that  EPA  should  use  annual 
data  because  umual  SO;  emissions  are 
proportional  to  annua)  fuel  use. 


Response:  EPA  will  keep  its 
calculation  of  average  utiUzation 
overall,  but  vdll  modify  its  calculaticm 
for  the  first  and  second  years  in  which 
the  opt-in  sourca  participates  in  the 
program  and  for  the  first  and  second 
years  in  which  the  opt-in  source  is 
governed  by  a  thermal  energy  plan. 
Average  utilization  for  the  first  year  will 
equal  the  fiiel  input  of  that  year. 
Average  utilization  for  the  second  year 
will  equal  the  average  of  the  first  two 
years.  Theieafler,  average  utihzatioo 
will  be  as  proposed  and  equal  a  rolling 
average  of  throe  years. 

EPA  believes  the  purpose  of  using  a 
three- year  rolling  average  to  determine 
whether  an  opt-in  source  has  reduced 
its  utilization  remains  the  same  and 
remains  valid:  namely,  as  the 
commenters  recognize,  to  smooth  out 
small  fluctuations  in  the  operation  of 
opt-in  sources.  The  three-year  interval  is 
consistent  with  the  baseline  period  and 
provides  for  a  more  accurate 
comparison  with  the  baseline  as  a 
measure  of  utilization  than  would 
longer  inter\'als. 

EPA  modifies  its  calculation  of 
average  utilization  for  the  first  two  years 
described  above  to  address  possible 
bias.  With  regard  to  the  calculation  of 
average  utilization  outside  the  context 
of  a  thermal  energy  plan,  the  Agency 
notes  that  in  the  proposed  rule  (58  FR 
50124),  the  average  for  the  first  two 
years  was  based  on  the  b&seline  level  of 
utilization  rather  than  actual  utiUzation 
of  the  opt-in  source.  With  such  a 
methodology,  an  opt-in  source  that 
consistently  operates  below  its  baseline 
level  could  calculate  an  artificially  high 
average  utilization  for  its  first  two  years 
as  an  opt-in  source  and  thereby  avoid 
allowance  surrender.  EPA  feels  that 
such  a  windfall  would  be  inapprc^riate 
and  that  the  methodology  c-vald  create 
the  potential  for  abiise.  Therefore,  EPA 
bases  average  utilization  in  these  first 
two  years  on  actual  utiUzation  for  the 
opt-in  source  in  the  first  year  and  then 
the  first  two  years. 

With  regard  to  the  calculation  of 
average  utiUzation  once  an  opt-in  source 
becomes  governed  by  a  thertna)  energy 
plan,  EPA  believes  that  the  use  of  a 
continuing  three-year  average  for  the 
first  two  years  under  the  plan  would 
distort  the  number  of  allowances 
retained  by  the  opt-in  source.  The 
reasoning  for  modifying  the  average 
utilization  calciilation  is  similar.  Rather 
than  reflecting  normal  fluctuations  in 
the  operation  of  the  opt-in  source  whose 
thermal  energy  has  been  replaced,  the 
three- year  average  utilization  caknilated 
for  the  first  two  years  under  the  plan 
wouk)  award  allowances  baaed  on  the 
opt-in  source's  prereplacement  levels  of 


utilization  and  could  result  in  an 
aUowance  windfall.  Therefore.  EPA 
bases  average  utilization  for  the  two 
years  immediately  aJtepthe  thermal 
energy  plan  takes  rffect  on  the  actual 
utilization  fM-  the  first  year  and  then  the 
average  for  the  first  two  years. 

d.  Efficiency  Adjustments  k»  an  Opi-in 
Source  Governed  by  a  Thennal  Edcskv 

Plan 

EPA  clarifies  an  ambiguity  in  the 
proposed  rule  regarding  allowance 
holdings  among  an  opt-in  source  and  its 
replacement  units  if  the  opt-in  source 
claims  efficiency  improvements  as  part 
of  its  annual  utiUzation.  If  the  opt-in 
source  has  estimated  efficiency 
improvements  in  its  aimual  utiUzation 
and  these  estimates  prove  to  be 
incorrect.  EPA  could  be  placed  in  the 
position  of  adjusting  not  only  the 
allowance  holdings  of  the  opt-in  source, 
but  also  the  holdings  of  all  replacemmit 
units  after  the  reconciUation  process  has 
ended  (recaU  that  annual  compUance 
reports  are  submitted  in  March,  while 
confirmation  of  energy  efficiency 
estimates  are  not  submitted  until  July). 
In  order  to  avoid  reassessing  the 
compUance  of  perhaps  multiple 
replacement  units,  EPA  will  consider 
the  number  of  allowances  transferred  to 
replacement  units  fixed  after  the 
reconciliation  process  has  ended  and 
rely  on  the  opt-in  source  to  surrender 
any  additional  allowances  needed  to 
make  the  accounting  consistent  with  the 
confirmed  efficiency  estimates.  EPA 
maintains  that  it  is  reasonable  for  the 
opt-in  source,  which  made  the  inrf  ial 
efficiency  estimates,  to  bear  the 
allowance  consequences  of  correcting 
those  estimates. 

e.  Definitions 

EPA  has  found  it  useful  to  modify 
certain  definitions  and  to  explain 
certain  terms  appUc^^  to  the  Opt-in 
Program  to  make  its  provisions  clearer 
Consistent  with  the  procedures 
estabUshed  in  part  72  subpart  B  and 
referenced  in  §  74.4,  the  owners  and 
operators  of  a  combustion  or  process 
source  seeking  to  opt  into  the  Add  Rain 
Program  must  select  a  designated 
representative.  This  designated 
representative  is  charged  with 
representing  the  combustion  or  process 
source  with  regards  to  all  matters  under 
the  Acid  Rain  Program-  However, 
during  the  opt-in  pannil  application 
process,  the  combustico  or  process 
source  is  not  yet  an  affected  unit  nor  an 
affected  source,  and  strictly  speaking, 
may  not  have  a  designated 
representative  under  the  existing 
definition  in  §  72.2. 


the  time  -baine  nnder  wticfa  the  State  as      relatkmship  aif  title  V  ancl  a  combustion      units  beoome  affected  under  partrcttlar 


proportions)  to  annua)  fu»)  use. 


—  — ^ ._ 

opt-in  source's  prereplacefnrat  ]evela  of     definition  in  §  72.2. 


— "O 
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The  Agency  amends  the  definition  of 
designated  representative  in  §  72.2  to 
include  a  responsible  person  authorized 
by  the  owners  and  operators  of  a 
combustion  or  process  source  as  a 
designated  representative.  This 
individual  has  the  same  role  and 
responsibilities  as  designated 
representatives  for  units  affected  under 
the  other  provisions  of  title  IV  and  must 
complete  a  Certification  of 
Representation  as  specified  in  §  72.24. 
The  Certification  of  Representation 
should  be  submitted  prior  to  o^ 
concurrent  with  the  opt-in  permit 
application.  Further,  the  definitions  of 
owner  and  owner  or  operator  have  been 
modified  to  include  the  appropriate 
individuals  at  combustion  and  process 
sources. 

In  addition,  the  definition  of  affected 
unit  has  been  clarified  to  include  units 
covered  under  §  72.6  and  part  74  of  this 
chapter  to  be  subject  to  the  Acid  Rain 
emissions  reduction  requirements  or  the 
Acid  Rain  emissions  limitations.  EPA 
also  has  clarified  the  usage  of  the  terms 
"combustion  source"  and  "opt-in 
source"  because  of  confusion  expressed 
by  individual  commenters  on  the 
proposed  rule.  Prior  to  entering  the  Opt- 
in  Progr^.  the  entity  wishing  to  opt-m 
is  referred  to,  in  the  final  rule,  as  a 
combustion  source  or  a  process  source, 
as  appropriate.  Once  in  the  Opt-in 
Program,  the  combustion  source 
becomes  an  opt-in  source  and  is  referred 
to  as  such  throughout  the  remainder  of 
the  rule.  An  opt-in  source  is  an  affected 
imit  under  the  Acid  Rain  Program. 

Finally,  in  the  preamble  to  the 
proposed  rule.  Table  2  was  in  error 
regarding  the  definition  of  the  opt-in 
source  in  various  circumstances.  The 
revised  Table  2  is  as  follows: 


Table  2.— Opt-in  Source 
Definitions 


Type  o(  coo- 

Single  dis- 

What is  the 

figuration  at  a 
single  site 

crete  en- 
tity? 

opt-in  source? 

Individual  boil- 

Yes  

Boiler  and 

er  emitting 

stack. 

to  sjngle 

stack. 

Individual  boil- 

Yes, to  the 

Boiler,  duct  to 

er  as  part  of 

extent 

the  stack. 

multiple  boil- 

that nwn- 

ers  shanng 

itoring  is 

single  stack. 

specific 
to  the 
opt-in 
source. 

Multipte  boilers 
shanng  sirv 

No 

Each  tXMler 

and  its  ap- 

gle  stack. 

propnate 
duct- 

Table  2.— Opt-in  Source 
Definitions 


Typedcorv 

iguraionaia 

single  site 


Individual  boil- 
er emitting 
tomuMpte 
stacks. 

Multiple  txMlers 
shanng  mul- 
tiple stacks. 

Multipte  boilers 
and  affected 
units  shanng 
single/mul- 
tipie  stacks. 


Single  dis^ 
Crete  erv 

tity? 


Yes 


No 


No 


What  is  the 
opt-in  source? 


Boiler  and  all 
stacks. 


Each  boiler 
arvj  its  ap- 
propriate 
ducts.* 

^ach  unaf- 
fected boiler 
and  its  ap- 
propriate 
ducts.* 


• — If  the  combostion  sources  wish  to  empkjy 
common  stack  nxxiitonng  they  may  do  so  ac- 
cording to  the  provisions  of  part  75  generally 
and  §75.16  in  particular  of  the  Acid  Rain  Pro- 
gram. 

f.  Other  Items 

Three  other  miscellaneous  changes 
warrant  mention.  First.  EPA  has  decided 
to  allow  submission  of  annual  data  as  an 
alternative  to  monthly  data  for  baseline 
calculations.  The  rule  has  been  altered 
in  several  places  accordingly.  Second. 
EPA  has  modified  a  provision  in  part  77 
to  incorporate  adjustments  to  allowance 
deductions  due  to  differences  between 
estimated  and  verified  reductions  in 
heat  input  due  to  conservation, 
improved  electric  efficiency,  and 
improved  steam  production  efficiency. 
Third.  Appendix  A.  containing  a  draft 
opt-in  permit  application  form,  has  been 
removed  bom  the  regulation.  Forms  will 
be  issued  during  program 
implementation  and  will  reflect,  where 
appropriate,  comments  submitted. 

EPA  has  also  made  revisions  to  parts 
74  and  75  to  better  integrate  the  Opt-in 
Program  with  the  rest  of  the  Acid  Rain 
Program.  The  bulk  of  the  regulatory 
language  relating  to  the  monitoring  of 
combustion  sources  has  been  moved 
from  Subpart  F  in  part  74  and  integrated 
into  part  75  to  consolidate  all 
monitoring  requirements  for  all  affected 
units  in  part  75. 

EPA  has  retained  general  references  to 
part  76.  which  is  reserved  for  NO, 
regulation,  but  removed  specific 
references  to  sections  within  part  76  in 
the  final  rule.  This  reflects  the  recent 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  vacating 
part  76. 

Finally,  the  proposed  amendments  to 
part  78  involving  the  exhaustion  of 
administrative  appeals  as  a  necessary 
prerequisite  to  judicial  review  will  not 
be  finalized  in  this  rulemaking.  Final 


provisions  concerning  the  exhaustion  of 
administrative  remedies  will  be 
addressed  in  a  subsequent  rulemaking. 

g.  EHsplay  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
numbers  and  their  subsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(3)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3) 
to  make  the  amendments  effective 
immediately. 

D.  Impact  Analyses 

1.  Executive  Order  12866  (Regulatory 
Impact  Analysis) 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  executive  order.  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 


regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  CWwfB  for 
review.  Any  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  are  be  documented  in 
tbepublic  record. 

EPA  estimated  the  total  cost  savings 
of  the  opt-in  regulations  for  the  time 
period  from  1994  through  2010.  Cost 
savings  are  expected  to  accrue  to  both 
affected  utilities  and  opt-in  sources.  The 
cost  savings  depend  on  the  number  of 
allowances  sold  by  opt-in  sources  and 
the  price  of  allowances.  The  estimates 
assume  the  uae  of  1985-87  baseline 
data,  the  use  of  the  lesser  of  1985  actual 
or  allowable  rate,  or  the  cvurent  rate  at 
the  time  the  combustion  source  applies 
to  opt  in.  reduced  allowance  aUocations 
for  reduced  utilization,  the  transfer  of 
allowances  as  a  resuh  of  the 
repiacement  of  thermal  energy  at  the 
allowable  emission  rate  at  the 
replacement  source,  the  installation  and 
operation  of  continuous  emissions 
monitoring  systenos.  and  opt-in  sources 
are  allowed  to  withdraw  from  the 
program.  Given  these  assumptions,  an 
estimated  408  combustion  sources 
would  opt  in  resulting  in  annual  net 
cost  savings  of  approximately  $10 
million.  The  analysis  is  contained  in  the 
Economic  Impact  Analysis  (ElA)  of  the 
Opt-in  Regulations.  September,  1994, 
EPA,  Office  of  Atmospheric  Programs. 

2.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Because  the 
Opt-in  Program  Is  a  voluntary  cost 
reducing  component  of  the  Acid  Rain 
Program,  it  will  not  affect  small  entities 
adversely.  Sources  that  will  not  benefit 
fi^m  their  participation  will  choose  not 
to  participate.  Based  on  this  analysis 
and  pursuant  to  the  provisions  of  5 
U.S.C.  605fb),  EPA  hereby  certifies  that 
this  attached  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

3.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq 
and  have  been  assigned  control  number 
2060-0258. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  80 
hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 


2  hours  per  respondent.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  conounents  regarding  the  burdoa 
estinMte  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Infonnation  Poli^  Branch:  EPA: 
401  M  St..  SW.  (Mail  Code  2136): 
Washington.  EXZ  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  Sub|ects 

40  CFR  Part  9 

Reporting  and  recordkeeping 

requirements. 

40  CFR  Part  72 

Environmental  protectimi,  Acid  rain. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Electric  utiUties, 
Intergovernmental  relations.  Nitrogen 
oxides.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  73 

Environmental  protection.  Acid  rain. 
Air  pollution  control,  Electric  utilities, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  74 

Environmental  protection,  Acid  rain. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

40  CFR  Part  75 

Environmental  protectioo.  Add  rain. 
Air  pollution  control.  Carbon  dioxide. 
Electric  utilities.  Nitrogen  oxides. 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

40  CFR  Part  77 

Envir(Himental  protection,  Acid  rain, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Electric  ufihties. 
Nitrogen  oxides,  Penalties,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

40  CFR  Part  78 

Environmental  protection.  Acid  rain. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Electric  utilities, 
Nitrogen  oxides,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 


Dated:  March  20, 1995. 

Carol  M.  Browner. 

Administrator,  US-  Eavironmaati^ PntmXtoa 
Agency. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Fedwal  Regulations  is  amended 
as  follows: 

PART  »— {AMENOEiq 

l.bipart9: 

a.  The  authority  citation  for  part  9 
continues  to  read  as  (allows: 

Avtboritv:  7  U.S.C  135  »l  seq.,  136-136y; 
15  U.S.C  2001.  2003.  2005.  2006.  2601-2ft71; 
21  U.S.C.  331).  346*.  348:  31  U.&C  9701;  S3 
U.S.C  1251  at  taq.,  1311, 1313d.  1314. 1321. 
1326. 1330. 1344. 1345  (dl  and  (a),  1361.  Ea 
11735,  38  FR  21243.  3  CFR.  1971-1975 
Comp.  p.  973;  42  U.S.C  241,  242b,  243,  246. 
300f,  300g.  300g-l,  300g-2,  300g-3.  30(^4. 
300g-5.  300g-6,  300)-l,  SOOf-2,  30eH-3,  30«^, 
30OJ-9,  1857  et  seq.,  6901-6992k.  7401- 
7871q,  7542,  9601-9657,  11023. 11048. 

b.  Section  9.1  is  amended  by  adding 
a  new  heading  and  entries  in  numerical 
order  to  the  table  to  read  as  follows; 


S9.1    OMBapprovatountfwrVwPifMnMwIi 
Reduction  Act 

40  CFR  cjtatton 

OMBcoTK 

tralNa 

Sulfur  Dioxide  Opt-ins: 
74.12  

• 

• 

2060-0268 

74.14  „ 

74  IB 

74.18  



2nB0-0?58 
2060-0058 
2060-4)258 

74.20  

206O-02S6 

74.22  

2060-0258 

74.24-74.25 . 

2060-0258 

74.41    „_ 

2060-0258 

74.43-74.44  

74.46-74.47  „ „ 

74.60-74.64 

•                                •                                • 

• 

2060-0258 
2060-0258 
2060-0258 

• 

PART  72— PERMITS  REGULATION 

2.  The  authority  citation  for  part  72  is 
revised  to  read  as  fiollows: 

Authority:  42  U.S.C  7601.  7651,  et  set). 

3.  Section  72.2  is  amended  as  follows: 

a.  By  revising  the  introductory  text; 

b.  By  revising  the  term  for  "Acid  Rain 
compliance  option": 

c.  By  revisii^  paragraph  (l)(i)  of  the 
term  "Add  Rain  emissions  iumtatioo"; 

d.  By  revising  the  tamis  "Acid  Rain 
Program",  "Affected  unit".  "Allowable 
SO}  emissions  rate",  "Allowance 
deduction".  "Compensating  unit", 
"Compliance  certification", 
"Compliance  plan;  Designated 
Representative".  "Owmer",  "Owner  ur 
Operator",  "Phase  I  unit".  "Phase  II 
unit;  and  Reduced  utilization";  and 
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e.  By  adding  the  following  terms  in 
alphabetical  order.  "Combustion 
source".  "Operating",  "Opt-in",  "Opt-in 
permit".  "Opt-in  source".  "Replacement 
unit",  and  "Thermal  energy". 

$72^    Definitions. 

The  terms  used  in  this  part,  in  parts 
73.  74.  75.  76.  77  and  78  of  this  chapter 
shall  have  the  meanings  set  forth  in  the 
Act.  including  sections  302  and  402  of 
the  Act.  and  in  this  section  as  follows: 

Acid  Rain  compliance  option  means 
one  of  the  methods  of  compliance  used 
by  an  affected  imit  imder  the  Acid  Rain 
Program  as  described  in  a  compliance 
plan  submitted  and  approved  in 
accordance  with  subpart  D  of  this  part, 
part  74  of  this  chapter  or  part  76  of  this 
chapter. 

Acid  Rain  emissions  limitation 
means: 

(1)  For  the  purposes  of  sulfur  dioxide 

emissions: 

(i)  The  tonnage  equivalent  of  the 
allowances  authorized  to  be  allocated  to 
an  affected  unit  for  use  in  a  calendar 
year  under  section  404(a)(1)  and  (a)(3)  of 
the  Act.  the  basic  Phase  II  allowance 
allocations  authorized  to  be  allocated  to 
an  affected  unit  for  use  in  a  calendar 
year,  or  the  allowances  authorized  to  be 
allocated  to  an  opt-in  source  under 
section  410  of  the  Act  for  use  in  a 
calendar  year; 

•  •        •        •        * 

Acid  Rain  Program  means  the 
national  sulfur  dioxide  and  nitrogen 
oxides  air  pollution  control  and 
emissions  reduction  program 
established  in  accordance  with  title  IV 
of  the  Act.  this  part,  and  parts  73.  74. 
75,  76,  77,  and  78  of  this  chapter. 

•  •        •        •        * 

Affected  unit  means  a  unit  that  is 
subject  to  any  Acid  Rain  emissions 
reduction  requirement  or  Acid  Rain 
emissions  limitation  under  §  72.6  or  part 
74  of  this  chapter. 

•  •         *         *         * 

Allowable  SCh  emissions  rate  means 
the  most  stringent  federally  enforceable 
emissions  limitation  for  sulfur  dioxide 
(in  Ib/mmBtu)  applicable  to  the  unit  or 
combustion  source  for  the  specified 
calendar  year,  or  for  such  subsequent 
year  as  determined  by  the  Administrator 
where  such  a  limitation  does  not  exist 
for  the  specified  year;  provided  that,  if 
a  Phase  I  or  Phase  II  unit  is  listed  in  the 
NADB,  the  "1985  allowable  SOj 
emissions  rate"  for  the  Phase  I  or  Phase 
II  unit  shall  be  the  rate  specified  by  the 
Administrator  in  the  NADB  under  the 
data  field  "1985  annualized  boiler  SO2 
emission  limit." 


Allowance  deduction,  or  deduct  when 
referring  to  allowances,  means  the 
permanent  withdrawal  of  allowances  by 
the  Administrator  from  an  Allowance 
Tracking  System  compliance 
subaccount,  or  future  year  subaccount, 
to  account  for  the  nvunber  of  tons  of  SO2 
emissions  from  an  affected  unit  for  the 
calendar  year,  for  tonnage  emissions 
estimates  calculated  for  periods  of 
missing  data  as  provided  in  part  75  of 
this  chapter,  or  for  any  other  allowance 
surrender  obligations  of  the  Acid  Rain 
Program. 

•  «         •        •        • 

Combustion  source  means  a  stationary 
fossil  fuel  fired  boiler,  turbine,  or 
internal  combustion  engine  that  has 
submitted  or  intends  to  submit  an  opt- 
in  permit  application  under  §  74.14  of 
this  chapter  to  enter  the  Opt-in  Program. 

•  •        •        *        • 
Compensating  unit  means  an  affected 

unit  that  is  not  otherwise  subject  to 
Acid  Rain  emissions  limitation  or  Acid 
Rain  emissions  reduction  requirements 
during  Phase  I  and  that  is  designated  as 
a  Phase  I  unit  in  a  reduced  utilization 
plan  under  §  72.43;  provided  that  an 
opt-in  source  shall  not  be  a 
compensating  unit. 

•  ■         *        •        • 

Compliance  certification  means  a 
submission  to  the  Administrator  or 
permitting  authority,  as  appropriate, 
that  is  required  by  this  part,  by  part  73, 
74,  75.  76.  77.  or  78  of  tliis  chapter,  to 
report  an  affected  source  or  an  affected 
unit's  compliance  or  non-compliance 
with  a  provision  of  the  Acid  Rain 
Program  and  that  is  signed  and  verified 
by  the  designated  representative  in 
accordance  with  subparts  B  and  I  of  this 
part  and  the  Acid  Rain  Program 
regulations  generally. 

Compliance  plan,  for  the  purposes  of 
the  Acid  Rain  Program,  means  the 
document  submitted  for  an  affected 
source  in  accordance  with  subpart  C  of 
this  part  or  subpart  E  of  part  74  of  this 
chapter,  or  part  76  of  this  chapter, 
specifying  the  method(s)  (including  one 
or  more  Acid  Rain  compliance  options 
as  provided  under  subpart  D  of  this  part 
or  subpart  E  of  part  74  of  this  chapter, 
or  part  76  of  this  chapter  by  which  each 
affected  unit  at  the  source  will  meet  the 
applicable  Acid  Rain  emissions 
limitation  and  Acid  Rain  emissions 
reduction  requirements. 
*        •        •        *        • 

Designated  representative  means  a 
responsible  natural  person  authorized 
by  the  owmers  and  operators  of  an 
affected  source  and  of  all  affected  units 
at  the  source  or  by  the  owners  and 
operators  of  a  combustion  source  or 


process  source,  as  evidenced  by  a 
certificate  of  representation  submitted 
in  accordance  with  subpart  B  of  this 
part,  to  represent  and  legally  bind  each 
owner  and  operator,  as  a  matter  of 
federal  law,  in  matters  pertaining  to  the 
Acid  Rain  Program.  Whenever  the  term 
"responsible  official"  is  used  in  part  70 
of  this  chapter,  in  any  other  regulations 
implementing  title  V  of  the  Act,  or  in  a 
State  operating  permit  program,  it  shall 
be  deemed  to  refer  to  the  "designated 
representative"  with  regard  to  all 
matters  under  the  Acid  Rain  Program.' 

Operating  when  referring  to  a 
combustion  or  process  source  seeking 
entry  into  the  Opt-in  Program,  means 
that  the  source  had  documented 
consumption  of  fuel  input  for  more  than 
876  hours  in  the  6  months  immediately 
preceding  the  submission  of  a 
combustion  source's  opt-in  application 
under  §  74.16(a)  of  this  chapter. 
•        •        •        *        * 

Opf  in  or  opt  into  means  to  elect  to 
become  an  affected  imit  under  the  Acid 
Rain  Program  through  the  issuance  of 
the  final  effective  opt-in  permit  under 
§74.14  of  this  chapter. 

Opt-in  permit  means  the  legally 
binding  written  document  that  is 
contained  within  the  Acid  Rain  permit 
and  sets  forth  the  requirements  under 
part  74  of  this  chapter  for  a  combustion 
source  or  a  process  source  that  opts  into 
the  Acid  Rain  Program. 

Opt-in  source  means  a  combustion 
source  or  process  source  that  has  elected 
to  become  an  affected  unit  under  the 
Acid  Rain  Program  and  whose  opt-in 
permit  has  been  issued  and  is  in  effect 
***** 

Owner  means  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  an  affected  unit 
or  in  a  combustion  source  or  process 
source;  or 

(2)  Any  holder  of  a  leasehold  interest 
in  an  affected  imit  or  in  a  combustion 
source  or  process  source;  or 

(3)  Any  purchaser  of  power  from  an 
affected  unit  or  trom  a  combustion 
source  or  process  source  under  a  life-of- 
the-unit,  firm  power  contractual 
arrangement  as  the  term  is  defined 
herein  and  used  in  section  408(i)  of  the 
Act.  However,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
owner  shall  not  include  a  passive  lessor, 
or  a  person  who  has  tm  equitable 
interest  through  such  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  affected  unit;  or 

(4)  With  respect  to  any  Allowance 
Tracking  System  general  account,  any 


person  identified  in  the  submission 
required  by  §  73.31(c)  of  this  chapter 
that  is  subject  to  the  binding  agreement 
for  the  authorized  account 
representative  to  represent  that  person's 
ownership  interest  with  respect  to 
allowances. 
***** 

Owner  or  operator  means  any  person 
who  is  an  ov«ier  or  who  operates, 
controls,  or  supervises  an  affected  unit, 
affected  source,  combustion  source,  or 
process  source  and  shall  include,  but 
not  be  limited  to.  any  holding  company, 
utility  system,  or  plant  manager  of  an 
affected  unit,  affected  source, 
combustion  source,  or  process  source. 
•        •        •        *        • 

Phase  I  unit  means  any  affected  unit, 
except  an  affected  imit  under  part  74  of 
this  chapter,  that  is  subject  to  an  Acid 
Rain  emissions  reduction  requirement 
or  Acid  Rain  emissions  limitations 
beginning  in  Phase  I. 
***** 

Phase  II  unit  means  any  affected  unit. 
,  except  an  affected  unit  under  part  74  of 
this  chapter,  that  is  subject  to  an  Acid 
Rain  emissions  reduction  requirement 
or  Acid  Rain  emissions  limitation 
during  Phase  II  only. 
***** 

Reduced  utilization  means  a 
reduction,  during  any  calendar  year  in 
Phase  I,  in  the  heat  input  (expressed  in 
mmBtu  for  the  calendar  year)  at  a  Phase 
I  unit  below  the  unit's  baseline,  where 
such  reduction  subjects  the  unit  to  the 
requirement  to  submit  a  reduced 
utilization  plan  under  §  72.43;  or.  in  the 
case  of  an  opt-in  source,  means  a 
reduction  in  the  average  utilization,  as 
specified  in  §  74.44  of  this  chapter,  of  an 
opt-in  source  below  the  opt-in  source's 
baseline. 
***** 

Replacement  unit  means  an  affected 
unit  replacing  the  thermal  energy 
provided  by  an  opt-in  source,  where 
both  the  affected  unit  and  the  opt-in 
source  are  governed  by  a  thermal  energy 
plan. 
***** 

Thermal  energy  means  the  thermal 
output  produced  by  a  combustion 
source  used  directly  as  part  of  a 
manufacturing  process  but  not  used  to 
produce  electricity. 
***** 

4.  Section  72.4  is  amended  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 

$72.4    Federal  authority. 

(a)  *  •  * 

(1)  Secure  information  needed  for  the 
purpose  of  developing,  revising,  or 


implementing,  or  of  determining 
whether  any  person  is  in  violation  of. 
any  standard,  method,  requirement,  or 
prohibition  of  the  Act,  this  part,  parts 
73.  74.  75.  76,  77,  and  78  of  this  chapter; 

(2)  Make  inspections,  conduct  tests, 
examine  records,  and  require  an  owner 
or  operator  of  an  affected  unit  to  submit 
information  reasonably  required  for  the 
purpose  of  developing,  revising,  or 
implementing,  or  of  determining 
whether  any  person  is  in  violation  of, 
any  standard,  method,  requirement,  or 
prohibition  of  the  Act.  this  part,  parts 
73,  74,  75.  76.  77,  and  78  of  this  chapter. 
***** 

5.  Section  72.9  is  amended  by  revising 
paragraphs  (g)(6)  and  (g)(7)  to  read  as 
follows: 

§72.9    Standard  requirements. 

•        *        *        «        * 

(g)*  •  • 

(6)  Any  provision  of  the  Acid  Rain 
Program  that  applies  to  an  affected  unit 
(including  a  provision  applicable  to  the 
designated  representative  of  an  affected 
unit)  shall  also  apply  to  the  owners  and 
operators  of  such  unit.  Except  as 
provided  under  §  72.41  (substitution 
plans).  §  72.42  (Phase  I  extension  plans). 
§  72.43  (reduced  utilization  plans), 
§  72.44  (Phase  il  repowering  extension 
plans).  §  74.47  of  this  chapter  (thermal 
energy  plans),  and  part  76  of  this 
chapter  (NOx  averaging  plans),  and 
except  with  regard  to  the  requirements 
applicable  to  units  with  a  common  stack 
under  part  75  of  this  chapter  (including 
§§  75.16,  75.17  and  75.18  of  this 
chapter),  the  owners  and  operators  and 
the  designated  representative  of  one 
affected  unit  shall  not  be  liable  for*  any 
violation  by  any  other  affected  unit  of 
which  they  are  not  owners  or  operators 
or  the  designated  representative  and 
that  is  located  at  a  source  of  which  they 
are  not  owners  or  operators  or  the 
designated  representative. 

(7j  Each  violation  of  a  provision  of 
this  part,  parts  73.  74.  75.  76.  77,  and 
78  of  this  chapter,  by  an  affected  source 
or  affected  unit,  or  by  an  owner  or 
operator  or  designated  representative  of 
such  source  or  unit,  shall  be  a  separate 
violation  of  the  Act. 
***** 

6.  Section  72.21  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§72.21    Submissions. 

***** 

(e)  The  provisions  of  this  section  shall 
apply  to  a  submission  made  under  parts 
73.  74,  75,  76,  77,  and  78  of  this  chapter 
only  if  it  is  made  or  signed  or  required 
to  be  made  or  signed,  in  accordance 
with  parts  73.  74,  75,  76,  77.  and  78  of 
this  chapter,  by: 


(1)  The  designated  representative;  or 

(2)  The  authorized  account 
representative  or  alternate  authorized 
account  representative  of  a  unit  account. 

7.  Section  72.30  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  72.30    Requirement  to  apply. 

***** 

(c)  Duty  to  reapply.  The  designated 
representative  shall  submit  a  complete 
Acid  Rain  permit  application  for  each 
source  with  an  affected  unit  at  least  6 
months  prior  to  the  expiration  of  an 
existing  Acid  Rain  permit  governing  the 
unit  during  Phase  II  or  an  opt-in  permit 
governing  an  opt-in  source  or  such 
longer  time  as  may  be  approved  under 
part  70  of  this  chapter  that  ensures  that 
the  term  of  the  existing  permit  will  not 
expire  before  the  effective  date  of  the 
permit  for  which  the  apphcation  is 
submitted. 

8.  Section  72.40  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

§  72.40    General. 

***** 

(b)  Multi-unit  compliance  options.  (1) 
A  plan  for  a  compliance  option,  under 
§  72.41.  72.42,  72.43,  or  72.44  of  this 
part,  under  §  74.47  of  this  chapter,  or  an 
NOx  averaging  plan  contained  in  part  76 
of  this  chapter,  that  includes  units  at 
more  than  one  affected  source  shall  be 
complete  only  if: 
•        *        *        •        • 

9.  Section  72.72  is  amended  by 
revising  paragraph  (b)(1)  introductor>' 
text;  and  paragraphs  (b)(l)(i)  (A)  and  (B); 
(b)(l)(ii)  (A)  and  (C),  (b)(l)(v). 
(b)(l)(xiv);  the  first  sentence  of  (b)(5)(i). 
and  paragraph  (b)(5)(vi)  to  read  as 
follows: 

§  72.72    State  permit  program  approval 
criteria. 


(b) 


*   *   * 


(1)  Acid  Rain  Permit  Issuance. 
Issuance  or  denial  of  Acid  Rain  permits 
shall  follow  the  procedures  under  this 
part,  part  70  of  this  chapter,  and.  for 
combustion  or  process  sources,  part  74, 
including: 

(i)  Permit  application — 

(A)  Requirement  to  comply. 

(1)  The  owners  and  operators  and  the 
designated  representative  for  each 
affected  source,  except  for  combustion 
or  process  sources,  under  jurisdiction  of 
the  State  permitting  authority  shall  be 
required  to  comply  with  subparts  B,  C, 
and  0  of  this  part. 

(2j  The  owners  and  operators  and  the 
designated  representative  for  each 
combustion  or  process  source  under 
jurisdiction  of  the  State  permitting 


17114 


Federal  Register  /  Vol.  60.  No.  64  /  Tuesday.  April  4.  1995  /  Rules  and  Regulations 


authority  shall  be  required  to  comply 
with  subpart  B  of  this  part  and  subparts 
B.  C,  D.  and  E  of  part  74  of  this  chapter. 

(B)  Effect  of  an  Acid  Rain  Permit 
Application.  A  complete  Acid  Rain 
permit  application,  except  for  a  permit 
application  for  a  combustion  or  process 
source,  shall  be  binding  on  the  owners 
and  operators  and  the  designated 
representative  of  the  afSected  source,  all 
affected  units  at  the  soiuca.  and  any 
other  unit  governed  by  the  permit 
application  and  ahall  be  enforceable  as 
an  Acid  Kain  permit,  from  the  date  of 
submission  of  the  permit  application 
until  the  iyMianj-jt  or  denial  of  the  Acid 
Rain  permit  under  paragraph  (bKlMvii) 
of  this  section. 

•  *        •         •        • 

(ii]  Draft  permit. 

(A)  The  State  permitting  authority 
shall  prepare  the  draft  Acid  Rain  pennit 
in  accordance  with  subpart  E  of  this  part 
or,  for  a  cambustion  or  process  scuuce, 
subpart  B  of  part  74  of  this  chapter,  or 
deny  a  draft  Acid  Rain  permit. 

•  •        •        •        • 

(C)  Prior  to  issuance  of  a  draft  permit 
for  a  combustion  or  process  source,  the 
State  petmittiag  authority  shall  provide 
the  designated  representative  of  a 
combustion  or  process  source  an 
opportunity  to  confirm  its  intention  to 
opt-in,  in  accordance  with  §  74.14  of 
this  chapter. 

•  *        *        *        • 

Jvl  Proposed  Pennit.  Following  the 
public  notice  and  comment  period  on  a 
draft  Acid  Rain  permit,  the  permitting 
authority  shall  incorporate  all  changes 
necessary  and  issue  a  proposed  Acid 
Rain  permit  in  accordance  with  subpart 
E  of  this  part  or,  for  combustion  or 
process  sources,  in  accordance  with 
subpart  B  of  pert  74  of  this  chapter  or 
deny  a  proposed  Acid  Rain  permit 

•  •         •         *         • 

(xiv)  Except  as  provided  in  §  72.73(b) 
and,  with  regard  to  combustion  or 
pnxxss  sources,  in  §  74.14(c)(6)  of  this 
chapter,  tbe  State  pennitting  authority 
shall  issue  or  deny  an  Add  Rain  permit 
within  18  montiis  of  receiving  a 
complete  Acid  Rain  pennit  application 
submitted  in  accordance  wi»h  §  72.21  or 
such  lesser  time  apfiroved  under  part  70 
of  this  chapter. 

(5)  Acid  f^in  appeai  pmcexhires. 

[i)  Appeals  of  the  Acid  Rain  portitm 
of  an  operating  permit  issued  by  the 
State  permitting  authority  that  do  not 
challenge  or  involve  decisions  or 
actions  of  the  Administrator  imder  this 
part,  parts  73, 74,  75.  7C.  77  and  78  of 
this  diapter,  shall  be  conducted 
according  to  procedures  established  by 


the  State  under  §  70.4tb)(3Kx)  of  this 
chapter.  •  •  * 

(vi)  A  failure  of  the  State  permitting 
authority  to  issue  an  Acid  Rain  permit 
in  accordance  with  §  72.73(bMl)(il  or. 
with  regard  to  combuation  or  process 
source*.  §  74.14(c)(6)  of  this  chapter 
shall  be  ground  for  filing  an  appeal. 

•  *        •        *        • 

la  Section  72.B1  is  amended  by 
removing  the  mrord  "and"  from  the  end 
of  fMT^raph  {bX3);  by  lepiacing  the 
period  «^th  ";  and"  at  the  end  of 
paragraph  (b)(4)  and  by  adding 
paragraph  (b)(5)  to  read  as  follows: 

§  72.81    Permit  modlttcatlone. 

•  •         •         •         * 

(b)'   •   * 

(5)  Changes  in  a  thermal  energy  plan 
that  result  in  any  addition  or  subtraction 
of  a  replacement  imit  or  any  change 
afiEecting  the  number  of  allowances 
transferred  for  the  replacement  of 
thermal  energy. 

•  ■        •         •        • 

11.  Section  72.83  is  amended  by 

revising  paragraph  (a)(6).  (aKH).  and  by 
adding  paragraph  (aMl2)  to  read  as 

follows: 

.  §  72.33    Administrative  permit  aroeedinent 

(a)*   •   * 

(6)(i)  Termination  of  a  compliance 
option  in  the  permit;  provided  that  all 
requirements  for  termination  under 
subpart  O  of  this  part  are  met  and  this 
procedure  shall  not  be  used  to  terminate 
a  repowering  plan  after  December  31, 
1999  or  a  Phase  I  extension  plan; 

(ii)  For  opt-in  soiut^es,  termination  of 
a  compliance  option  in  the  permit; 
provided  that  all  requirements  for 
termination  un<ier  §  74.47  of  this 
chapter  are  met. 

•  •         »         •         • 

(1 1)  Changes  in  a  thermal  energy  plan 
that  do  not  result  in  the  addition  or 
subtraction  of  a  replacement  unit  or  any 
change  affecting  the  number  of 
allowances  transiiarred  toi  tbe 
replacement  of  thermal  energy. 

(12)  incorporation  of  changes  that  the 
Administrator  has  deteonined  to  be 
similar  to  those  in  paragraphs  (a)(1) 
through  (11)  of  this  section. 


PART  73— SULFUR  WOXIOC 
ALLOWANCE  SYSTEM 

12.  The  authority  citation  for  part  73 
is  revised  to  read  as  follows: 

Aliugity.  42  U^£L  7601  «ad  76S1  ef  seq. 

13.  Section  73.34  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)l6)  to 
read  as  follows: 


§  73.34    RecerdsSon  in  acceunts. 


(c)»  •  • 

(2)  All  allowanoes  allocated  or 
deducted  pursuant  to  SS  72.41,  72.42. 
72.43,  and  72.44  and  part  74  of  this 
chapter; 

•  •        •         •        • 

(6)  All  allowances  deducted  or 
returned  pursuant  to  §§  73.35(d).  72.91 
and  72.92,  part  74,  and  part  77  of  this 
chapter. 

•  *         •         •         * 

14.  Section  73.35  is  amended  by 
revising  paragraphs  (b)tl)  and  (b)(2)  to 
read  as  follows: 

{73.35    Comptonce. 

•  •         •        •         • 

(b)  Deductions  for  compliance.  (1) 
Except  as  provided  in  paragraph  (d)  of 
this  section,  following  the  recordation  of 
transfers  submitted  correctly  for 
recordation  in  the  compliance 
subaccount  pursuant  to  paragraph  (a)  of 
this  section  and  subpart  D  of  this  part, 
the  Administrator  will  deduct 
allowances  from  each  affected  unit's 
compliance  subaccount  in  accordance 
with  the  allowance  deduction  formula 
in  §  72.95  of  this  chapter,  or,  for  opt-in 
sources,  the  allowance  deduction 
formula  in  §  74.49  of  this  chapter,  and 
any  correction  made  under  §  72.96  of 
this  chapter.  (2)  The  Administrator  will 
make  deductions  until  either  the 
number  of  allowances  deducted  is  equal 
to  the  amount  calculated  in  accordance 
with  §  72.93  of  this  chapter,  or.  for  opt- 
in  sources,  in  accordance  with  §  74.49  of 
this  chapter,  as  modified  under  §  72.96 
of  this  chapter  or  until  no  more 
allowances  remain  in  the  compliance 
subaccount 
*         *         •         •         • 

1 5.  Section  73.52  is  amended  by 
revising  paragraphs  (aK3)  to  read  as 
follows: 

§  73.52    EPA  recordation. 


(a)  •   •    * 

(3)  If  the  allowrances  identified  by 
serial  number  specified  pursuant  to 
§  73.50(b)(l)(ii)  are  subject  to  the 
limitation  on  transfer  imposed  pursuant 
to  §  72.44{h)(l)r0  of  this  chapter,  §  74.42 
of  this  chapter,  or  §  74.47tc)  of  this 
chapter,  the  transfer  is  in  accordance 
with  such  limitatioo;  and 
•        •        •        »        * 

16.  Title  40  is  amended  by  adding 
part  74  to  read  as  follows: 


puipusc  Ul  ucvciupiii{j,  ICVlSlUg.  Ul 
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PART  74— SULFUR  DIOXIDE  OPT-INS       Subpart  A— Background  and  Summary 

§  74.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to  estabhsh 
the  requirements  and  procedures  for: 

(a)  The  election  of  a  combustion  or 
process  source  that  emits  sulfur  dioxide 
to  become  an  affected  unit  imder  the 
Acid  Rain  Program,  pursuant  to  section 
410  of  title  rv  of  the  Clean  Air  Act,  42 
U.S.C.  7401,  et  seq.,  as  amended  by 
Public  Law  101-549  (November  15, 
1990);  and 

(b)  Issuing  and  modifying  operating 
permits;  certifying  monitors:  and 
allocating,  tracking,  transferring, 
surrendering  and  deducting  allowances 
for  combustion  or  process  sources 
electing  to  become  affected  units. 


Subpart  A— Background  and  Summary 

Sec. 

74.1  Purpose  and  stope. 

74.2  Applicability. 

74.3  Relationship  to  the  Acid  Rain  program 
requirements. 

74.4  Designated  representative. 

Subpart  B — Pennitting  Procedures 

74.10    Roles — EPA  and  permitting  authority. 
74.12    Opt-in  permit  contents. 
74.14    Opt-in  f>ermit  process. 

74.16  Application  requirements  for 
combustion  sources. 

74.17  Application  requirements  for  process 
sources  [Reserved] 

74.18  Withdrawal. 

74.19  Revision  and  renewal  of  opt-in 
pennit. 

Subpart  C — Allowance  Calculation  for 
Combustion  Sources 

74.20  Data  for  baseline  and  alternative 
baseline. 

74.22    Actual  SO2  emissions  rate. 

74. 2  3     1 985  Allowable  SO2  emissions  rate. 

74.24  Current  allowable  SO2  emissions  rate. 

74.25  Current  promulgated  SO2  emissions 
limit. 

74.26  Allocation  formula. 

74.28    Allowance  Allocation  for  combustion 
sources  becoming  opt-in  sources  on  a 
date  other  than  January  1. 

Subpart  D — Allowance  Calculation  for 
Process  Sources  (Reserved] 

Subpart  E — Allowance  Tracking  and 
Transfer  and  End  of  Year  Compliance 

74.40  Establishment  of  opt-in  source 
allowance  accounts. 

74.41  Identifying  allowances. 

74.42  Prohibition  of  futiue  year  transfers. 

74.43  Annual  compliance  certification 
report. 

74.44  Reduced  utilization  for  combustion 
sources. 

74.45  Reduced  utilization  for  process 
sources  (Reserved). 

74.46  Opt-in  source  shutdown, 
reconstruction  or  change  in  affected 
status. 

74.47  Transfer  of  allowances  from  the 
replacement  of  thermal  energy — 
combustion  sources. 

74.48  Transfer  of  allowances  from  the 
replacement  of  thermal  energy — process 
sources  (Reserved). 

74.49  Calculation  of  deducting  allowances. 

74.50  Deducting  opt-in  source  allowances 
from  ATS  accounts. 

Subpart  F — Monitoring  Emissions: 
Combustion  Sources 

74.60  Monitoring  requirements. 

74.61  Monitoring  plan. 

Subpart  G— Monitoring  Emissions:  Process 
Sources  [Reserved] 

Authority:  42  U.S.C.  7601  and  7651  et  seq. 


§74.2    Applicability. 

Combustion  or  process  sources  that 
are  not  affected  imits  under  §  72.6  of 
this  chapter  and  that  are  operating  and 
are  located  in  the  48  contiguous  States 
or  the  District  of  Columbia  may  submit 
an  opt-in  permit  application  to  become 
opt-in  sources  upon  issuance  of  an  opt- 
in  permit.  Units  for  which  a  written 
exemption  imder  §  72.7  or  §  72.8  of  this 
chapter  is  in  effect  and  combustion  or 
process  sources  that  are  not  operating 
are  not  eligible  to  submit  an  opt-in 
permit  application  to  become  opt-in 
sources. 

§  74.3    Relationship  to  the  Acid  Rain 
program  requirements. 

(a)  General.  (1)  For  purposes  of 
applying  parts  72,  73,  75,  77  and  78, 
each  opt-in  source  shall  be  treated  as  an 
affected  unit. 

(2)  Subpart  A,  B,  G,  and  H  of  part  72 
of  this  chapter,  including  §§  72.2 
(definitions),  72.3  (measurements, 
abbreviations,  and  acronyms),  72.4 
(federal  authority).  72.5  (State 
authority),  72.6  (applicability).  72.7 
(New  units  exemption),  72.8  (Retired 
units  exemption),  72.9  (Standard 
Requirements),  72.10  (availability  of 
information),  and  72.11  (computation  of 
time),  shall  apply  to  this  part. 

(b)  Permits.  The  permitting  authority 
shall  act  in  accordance  wdth  this  part 
and  parts  70  and  72  of  this  chapter  in 
issuing  or  denying  an  opt-in  jjermit  and 
incorporating  it  into  a  combustion  or 
process  source's  operating  pennit.  To 
the  extent  that  any  requirements  of  this 
part,  part  72,  and  part  78  of  this  chapter 
are  inconsistent  writh  the  requirements 
of  part  70  of  this  chapter,  the 
requirements  of  this  part,  part  72,  and 
part  78  of  this  chapter  shall  take 
precedence  and  shall  govern  the 
issuance,  denials,  revision,  reopening, 
renewal,  and  appeal  of  the  opt-in 
permit. 


(c)  Appeals.  The  procedures  for 
appeals  of  decisions  of  the 
Administrator  under  this  part  are 
contained  in  part  78  of  this  chapter. 

(d)  Allowances.  A  combustion  or 
process  source  that  becomes  an  affected 
unit  under  this  part  shall  be  subject  to 
all  the  requirements  of  subparts  C  and 
D  of  part  73  of  this  chapter. 

(e)  Excess  emissions.  A  combustion  or 
process  source  that  becomes  an  affected 
unit  under  this  part  shall  be  subject  to 
the  requirements  of  part  77  of  this 
chapter  applicable  to  excess  emissions 
of  sulfur  dioxide  and  shall  not  be 
subject  to  the  requirements  of  part  77  of 
this  chapter  applicable  to  excess 
emissions  of  nitrogen  oxides. 

(f)  Monitoring.  A  combustion  or 
process  source  that  becomes  an  affected 
unit  under  this  part  shall  be  subject  to 
all  the  requirements  of  part  75, 
consistent  with  subparts  F  and  G  of  this 
part. 

§  74.4    Designated  representative. 

(a)  The  provisions  of  subpart  B  of  part 
72  of  this  chapter  shall  apply  to  the 
designated  representative  of  an  opt-in 
source. 

(b)  If  a  combustion  or  process  source 
is  located  at  the  same  source  as  one  or 
more  affected  units,  the  combustion  or 
process  source  shall  have  the  same 
designated  representative  as  the  other 
affected  units  at  the  source. 

Subpart  B — Permitting  Procedures 

§74.10    Roles — EPA  and  permitting 
authority. 

(a)  Administrator  responsibilities.  The 
Administrator  shall  be  responsible  for 
the  following  activities  under  the  opt-in 
provisions  of  the  Acid  Rain  Program: 

(1)  Calculating  the  baseline  or 
alternative  baseline  and  allowance 
allocation,  and  allocating  allowances  for 
combustion  or  process  sources  that 
become  affected  units  under  this  part; 

(2)  Certifying  or  recertifying 
monitoring  systems  for  combustion  or 
process  sources  as  provided  under 
§74.62; 

(3)  Establishing  allowance  accounts, 
tracking  allowances,  assessing  end-of- 
year  compliance,  determining  reduced 
utilization,  approving  thermal  energy 
transfer  and  accounting  for  the 
replacement  of  thermal  energy,  closing 
accounts  for  opt-in  sources  that  shut 
down,  are  reconstructed,  become 
affected  under  §  72.6  of  this  chapter,  or 
fail  to  renew  their  opt-in  permit,  and 
deducting  allowances  as  provided  under 
subpart  E  of  this  part;  and 

(4)  Ensuring  that  the  opt-in  source 
meets  all  withdrawal  conditions  prior  to 
withdrawal  from  the  Acid  Rain  Program 
as  provided  under  §  74.18;  and 


this  chapter,  shall  rte  conaucrea 
according  to  procodiires  established  by 


revismg  paragrapns  \i^i\ci  imu  \.\.i\^t  i" 
read  as  follows: 


part  74  to  read  as  follows: 
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(5)  Approving  and  disapproving  the 
request  to  withdraw  Crom  the  Acid  Rain 
Program. 

(b)  Permitting  authority 
responsibilities.  The  permitting 
authority  shall  be  responsible  for  the 
following  activities: 

(1)  Issuing  the  draft  and  final  opt-in 
permit; 

(2)  Revising  and  renewing  the  opt-in 
permit;  and 

(3)  Terminating  the  opt-in  permit  for 
an  opt-in  source  as  provided  in  $  74.18 
(withdrawal),  §  74.46  (shutdown, 
reconstruction  or  change  in  affected 
status)  and  $  74.50  (deducting 
allowances). 

9  74. 1 2    Opt-in  pennit  contents. 

(a)  The  opt-in  permit  shall  be 
included  in  the  Acid  Rain  permit. 

(b)  Scope.  The  opt-in  permit 
provisions  shall  apply  only  to  the  opt- 
in  source  and  not  to  any  other  affected 
units. 

(c)  Contents.  Each  opt-in  permit, 
including  any  draft  or  proposed  opt-in 
permit,  shall  contain  the  following 
elements  in  a  format  specified  by  the 
Administrator: 

(1)  All  elements  required  for  a 
complete  opt-in  permit  application  as 
provided  under  §  74.16  for  combustion 
sources  or  under  §  74.17  for  process 
sources  or.  if  applicable,  all  elements 
required  for  a  complete  opt-in  pennit 
renewal  application  as  provided  in 

§  74.19  for  combustion  sources  or  under 
§  74.17  for  process  sources; 

(2)  The  allowance  allocation  for  the 
opt-in  source  as  determined  by  the 
Administrator  under  subpart  C  of  this 
part  for  combustion  sources  or  subpart 
D  of  this  part  for  process  sources; 

(3)  The  standara  permit  requirements 
as  provided  under  §  72.9  of  this  chapter, 
except  that  the  provisions  in  S  72.9(d)  of 
this  chapter  shaJl  not  be  included  in  the 
opt-in  permit;  and 

(4)  Te/minotk>n.  The  provision  that 
participation  of  a  combustion  or  process 
source  in  the  Acid  Rain  Program  may  be 
terminated  only  in  accordance  with 

§  74.18  (withdrawal).  §  74.46 
(shutdown,  reconstruction,  or  change  in 
affected  status),  and  §  74.50  (deducting 
allowances). 

(d)  Each  opt-in  pennit  is  deemed  to 
incorporate  the  definitions  of  terms 
under  5  72.2  of  this  chapter. 

(e)  Permit  shield.  Eacn  opt-in  source 
operated  in  accordance  with  the  opt-in 
permit  that  gorvems  the  opt-in  source 
and  that  WM  issued  in  compliance  with 
title  IV  of  the  Act,  as  provided  in  this 
part  and  parts  72,  73,  75,  77,  and  78  of 
this  chapter,  shall  be  deemed  to  be 
operating  in  compliance  with  the  Acid 
Rain  Program,  except  as  provided  in 

§  72.9(g)(6)  of  this  chapter. 


(f)  Term  of  opt-in  pennit.  An  opt-in 
permit  shall  be  issued  for  a  period  of  5 
years  and  may  be  renewed  in 
accordance  with  §  74.19;  provided 

(1)  If  an  opt-in  permit  is  issued  prior 
to  January  1,  2000.  then  the  opt-in 
permit  may.  at  the  option  of  the 
permitting  authority,  expire  on 
December  31, 1999;  and 

(2)  If  an  affected  unit  with  an  Acid 
Rain  permit  is  located  at  the  same 
source  as  the  combustion  source,  the 
combustion  source's  opt-in  permit  may, 
at  the  option  of  the  permitting  authority, 
expire  on  the  same  date  as  the  affected 
unit's  Add  Rain  permit  expires. 

S  74.1 4    Opt-in  permit  process. 

(a)  Submission.  The  designated 
representative  of  a  combustion  or 
process  source  may  submit  an  opt-in 
permit  application  and  a  monitoring 
plan  to  the  Administrator  at  any  time  for 
any  combustion  or  process  sovut»  that 
is  operating. 

(b)  Issuance  or  denial  of  opt-in 
permits.  The  permitting  authority  shall 
issue  or  deny  opt-in  permits  or  revisions 
of  opt-in  permits  in  accordance  with  the 
procedures  in  part  70  of  this  chapter 
and  subparts  F  and  G  of  part  72  of  this 
chapter,  except  as  provided  in  this 
section. 

(1)  Supplemental  information. 
Regardless  of  whether  the  opt-in  permit 
application  is  complete,  the 
Administrator  or  the  permitting 
authority  may  request  submission  of  any 
additional  information  that  the 
Administrator  or  the  permitting 
authority  determines  to  be  necessary  in 
order  to  review  the  opt-in  permit 
application  or  to  issue  an  opt-in  permit. 

(2)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 
an  interim  basis,  the  sufficiency  of  the 
monitoring  plan,  accompanying  the  opt- 
in  permit  application.  A  monitoring 
plan  is  sufficient,  for  purposes  of 
interim  review,  if  the  plan  appears  to 
contain  information  demonstrating  that 
all  SO2  emissions.  N0»  emissions.  CO2 
emissions,  and  opacity  of  the 
combustion  or  process  source  are 
monitored  and  reported  in  accordance 
with  part  75  of  this  chapter.  This 
interim  review  of  sufficiency  shall  not 
be  construed  as  the  approval  or 
disapproval  of  the  combustion  or 
process  source's  monitoring  system. 

(3)  Issuance  of  draft  opt-m  permit. 
Af^er  the  Administrator  determines 
whether  the  combustion  or  process 
source's  monitoring  plan  is  sufficient 
under  paragraph  (b)(2)  of  this  section, 
the  permitting  authority  shall  serve  the 
draft  opt-in  permit  or  the  denial  of  a 
draft  permit  or  the  draft  opt-in  permit 
revisions  or  the  denial  of  draft  opt-in 


permit  revisions  on  the  designated 
representative  of  the  combustion  or 
process  source  submitting  an  opt-in 
permit  application.  A  draft  permit  or 
draft  opt-in  permit  revision  shall  not  be 
served  or  issued  if  the  monitoring  plan 
is  determined  not  to  be  sufficient. 

(4)  Confirmation  by  source  of 
intention  to  opt-in.  Within  21  calendar 
days  from  the  date  of  service  of  the  draft 
opt-in  permit  or  the  denial  of  the  draft 
opt-in  permit,  the  designated 
representative  of  a  combustion  or 
process  source  submitting  an  opt-in 
permit  application  must  submit  to  the 
Administrator,  in  writing,  a 
confirmation  or  recision  of  the  source's 
intention  to  become  an  opt-in  source 
under  this  part.  The  Administrator  shall 
treat  the  failure  to  make  a  timely 
submission  as  a  recision  of  the  source's 
intention  to  become  an  opt-in  source 
and  as  a  withdrawal  of  the  opt-in  permit 
application. 

(5)  Issuance  of  draft  opt-in  permit.  If 
the  designated  representative  confirms 
the  combustion  or  process  source's 
intention  to  opt  in  under  paragraph 
(b)(4)  of  this  section,  the  permitting 
authority  will  give  notice  of  the  draft 
opt-in  permit  or  denial  of  the  draft  opt- 
in  permit  and  an  opportunity  for  public 
comment,  as  provided  imder  §  72.65  of 
this  chapter  with  regard  to  a  draft 
permit  or  denial  of  a  draft  permit  if  the 
Administrator  is  the  permitting 
authority  or  as  provided  in  accordance 
with  part  70  of  this  chapter  with  regard 
to  a  draft  permit  or  the  denial  of  a  draft 
permit  if  the  State  is  the  permitting 
authority. 

(6)  Permit  decision  deadlines,  (i)  If  the 
Administrator  is  the  permitting 
authority,  an  opt-in  permit  will  be 
issued  or  denied  within  12  months  of 
receipt  of  a  complete  opt-in  permit 
application. 

(ii)  If  the  State  is  the  permitting 
authority,  an  opt-in  permit  will  be 
issued  or  denied  within  18  months  of 
receipt  of  a  complete  opt-in  permit 
application  or  such  lesser  time 
approved  under  part  70  of  this  chapter. 

17)  Withdrawal  of  opt-in  permit 
application.  A  combustion  or  process 
source  may  withdraw  its  opt-in  permit 
application  at  any  time  prior  to  the 
issuance  of  the  final  opt-in  p)ermit.  Once 
a  combustion  or  process  source 
withdraws  its  application,  in  order  to  re- 
apply, it  must  submit  a  new  opt-in 
permit  application  in  accordance  with 
§  74.16  for  combustion  sources  or 
§  74.17  for  process  sources. 

(d)  Entry  into  Acid  Rain  Program. — (1) 
Effective  date.  The  effective  date  of  the 
opt-in  permit  shall  be  the  January  1. 
April  1,  July  1.  or  October  1  for  a 
combustion  or  process  source  providing 


Authority:  42  U.S.C.  7601  and  7651  et  seq. 


permit. 


as  provided  under  §  74.18;  and 


I 
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monthly  data  under  §  74.20.  or  January 
1  for  a  combustion  or  process  source 
providing  annual  data  under  §  74.20, 
following  the  later  of  the  issuance  of  the 
opt-in  permit  by  the  permitting 
authority  or  the  completion  of 
monitoring  system  certification,  as 
provided  in  subpart  F  of  this  part  for 
combustion  sources  or  subpart  G  of  this 
jjart  for  process  sources.  The 
combustion  or  process  source  shall 
become  an  opt-in  source  and  an  affected 
unit  as  of  the  effective  date  of  the  opt- 
in  permit. 

(2)  Allowance  allocation.  After  the 
opt-in  pennit  becomes  effective,  the 
Administrator  will  allocate  allowances 
to  the  opt-in  source  as  provided  in 
§  74.40.  If  the  effective  date  of  the  opt- 
in  permit  is  not  January  1.  allowances 
for  the  first  year  shall  be  pro-rated  as 
provided  in  §  74.28. 

(e)  Expiration  of  opt-in  permit.  An 
opt-in  permit  that  is  issued  before  the 
completion  of  monitoring  system 
certification  under  subpart  F  of  this  part 
for  combustion  sources  or  under  subpart 
G  of  this  part  for  process  sources  shall 
expire  180  days  after  the  permitting 
authority  serves  the  opt-in  pennit  on  the 
designated  representative  of  the 
combustion  or  process  source  governed 
by  the  opt-in  permit,  unless  such 
monitoring  system  certification  is 
complete.  The  designated  representative 
may  petition  the  Administrator  to 
extend  this  time  period  in  which  an  opt- 
in  permit  expires  and  must  explain  in 
the  petition  why  such  an  extension 
should  be  granted.  The  designated 
representative  of  a  combustion  source 
governed  by  an  expired  opt-in  permit 
and  that  seeks  to  become  an  opt-in 
source  must  submit  a  new  opt-in  permit 
application. 

§74.16    Application  requirements  for 
combustion  sources. 

(a)  Opt-in  permit  application.  Each 
complete  opt-in  permit  application  for  a 
combustion  source  shall  contain  the 
following  elements  in  a  format 
prescribed  by  the  Administrator; 

(1)  Identification  of  the  combustion 
source,  including  company  name,  plant 
name,  plant  site  address,  mailing 
address,  description  of  the  combustion 
source,  and  information  and  diagrams 
on  the  combustion  source's 
configuration; 

(2)  Identification  of  the  designated 
representative,  including  name,  address, 
ielephone  number,  and  facsimile 
number: 

(3)  The  year  and  month  the 
combustion  source  commenced 
operation; 

(4)  The  number  of  hours  the 
combustion  source  operated  in  the  six 


months  preceding  the  opt-in  permit 
application  and  supporting 
documentation; 

(5)  The  baseline  or  alternative 
baseline  data  under  §  74.20; 

(6)  The  actual  SO2  emissions  rate 
under  §  74.22; 

(7)  The  allowable  1985  SO2  emissions 
rate  imder  §  74.23; 

(8)  The  current  allowable  SO2 
emissions  rate  under  §  74.24; 

(9)  The  current  promulgated  SO- 
emissions  rate  under  §  74.25; 

(10)  If  the  combustion  source  seeks  to 
qualify  for  a  transfer  of  allowances  from 
the  replacement  of  thermal  energy,  a 
thermal  energy  plan  as  provided  in 

§  74.47  for  combustion  sources;  and 

(11)  A  statement  whether  the 
combustion  source  was  previously  an 
affected  imit  under  this  part; 

(12)  A  statement  that  the  combustion 
source  is  not  an  affected  unit  under 

§  72.6  of  this  chapter; 

(13)  A  complete  compliance  plan  for 
SO2  under  §  72.40  of  this  chapter;  and 

(14)  The  following  statement  signed 
by  the  designated  representative  of  the 
combustion  source:  "I  certify  that  the 
data  submitted  under  subpart  C  of  part 
74  reflects  actual  operations  of  the 
combustion  source  and  has  not  been 
adjusted  in  any  way." 

(b)  Accompanying  documents.  The 
designated  representative  of  the 
combustion  source  shall  submit  a 
monitoring  plan  in  accordance  with 
§74.61. 

§74.17    Application  requirements  for 
process  sources  [Reserved]. 

§74.18    Withdrawal. 

(a)  Withdrawal  through  administrative 
amendment.  An  opt-in  source  may 
request  to  withdraw  from  the  Acid  Rain 
Program  by  submitting  an 
administrative  amendment  under 

§  72.83  of  this  chapter;  provided  that  the 
amendment  will  be  treated  as  received 
by  the  permitting  authority  upon 
issuance  of  the  notification  of  the 
acceptance  of  the  request  to  withdraw 
under  paragraph  (f)(1)  of  this  section. 

(b)  Requesting  withdrawal.  To 
withdraw  from  the  Acid  Rain  Program, 
the  designated  representative  of  an  opt- 
in  source  shall  submit  to  the 
Administrator  and  the  permitting 
authority  a  request  to  withdraw  effective 
January  1  of  the  year  after  the  year  in 
which  the  submission  is  made.  The 
submission  shall  be  made  no  later  than 
December  1  of  the  calendar  year 
preceding  the  effective  date  of 
withdrawal. 

(c)  Conditions  for  withdrawal.  In 
order  for  an  opt-in  source  to  withdraw, 
the  following  conditions  must  be  met: 


(1 )  By  no  later  than  January  30  of  the 
first  calendar  year  in  which  the 
withdrawal  is  to  be  effective,  the 
designated  representative  must  submit 
to  the  Administrator  an  annual 
compliance  certification  report  pursuant 
to  §74.43. 

(2)  If  the  opt-in  source  has  excess 
emissions  in  the  calendar  year  before 
the  year  for  which  the  withdrawal  is  to 
be  in  effect,  the  designated 
representative  must  submit  an  offset 
plan  for  excess  emissions,  piusuant  to 
part  77  of  this  chapter,  that  provides  for 
immediate  deduction  of  allowances. 

(d)  Administrator's  action  on 
withdrawal.  After  the  opt-in  source 
meets  the  requirements  for  withdrawal 
under  paragraphs  (b)  and  (c)  of  this 
section,  the  Administrator  will  deduct 
allowances  required  to  be  deducted 
under  §  73.35  of  this  chapter  and  part  77 
of  this  chapter  and  allowances  equal  in 
number  to  and  with  the  same  or  earlier 
compliance  use  date  as  those  allocated 
under  §  74.40  for  the  first  year  for  which 
the  withdrawal  is  to  be  effective  and  all 
subsequent  years.  The  Administrator 
will  close  the  opt-in  source's  unit 
account  and  transfer  any  remaining 
allowances  to  a  new  general  account  as 
specified  under  §  74.46(c). 

(e)  Opt-in  source's  prior  violations. 
An  opt-in  source  that  withdraws  from 
the  Acid  Rain  Program  shall  comply 
with  all  requirements  under  the  Acid 
Rain  Program  concerning  all  years  for 
which  the  opt-in  source  was  an  affected 
unit,  even  if  such  requirements  arise,  or 
must  be  complied  with  after  the 
withdrawal  takes  effect.  The  withdrawal 
shall  not  be  a  defense  against  any 
violation  of  such  requirements  of  the 
Acid  Rain  Program  whether  the 
violation  occurs  before  or  after  the 
withdrawal  takes  effect. 

(f)  Notification.  (1)  After  the 
requirements  for  withdrawal  under 
paragraphs  (b)  and  (c)  of  this  section  are 
met  and  after  the  Administrator's  action 
on  withdrawal  under  paragraph  (d)  of 
this  section  is  complete,  the 
Administrator  will  issue  a  notification 
to  the  permitting  authority  and  the 
designated  representative  of  the  opt-in 
source  of  the  acceptance  of  the  npt-in 
source's  request  to  withdraw. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (b)  and  (c)  of  this 
section  are  not  met  or  the 
Administrators  action  under  paragraph 
(d)  of  this  section  cannot  be  completed, 
the  Administrator  will  issue  a 
notification  to  the  permitting  authorit>- 
and  the  designated  representative  of  the 
opt-in  source  that  the  opt-in  source's 
request  to  withdraw  is  denied.  If  the 
opt-in  source's  request  to  withdraw  is 
denied,  the  opt-in  source  shall  remain 


§  72.9(g)(6)  of  this  chapter. 


revisions  or  the  denial  of  draft  opt-in  combustion  or  process  source  providing 
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in  the  Opt-in  Program  and  shall  remain 
subject  to  the  requirements  for  opt-in 
sources  contained  in  this  part. 

(g)  Permit  amendment,  il)  After  the 
Administrator  issues  a  notification 
under  paragraph  (f)(1)  of  this  section 
that  the  requirements  for  withdrawal 
have  been  met  (including  the  deduction 
of  the  full  amount  of  allowances  as 
required  under  paragraph  (d)  of  this 
section),  the  permitting  authority  shall 
amend,  in  accordance  with  §§  72.80  and 
72.83  (administrative  amendment)  of 
this  chapter,  the  opt-in  source's  Acid 
Rain  permit  to  terminate  the  opt-in 
permit,  not  later  than  60  days  from  the 
issuance  of  the  notification  under 
paragraph  (f)  of  this  section. 

(2)  The  termination  of  the  opt-in 
permit  under  paragraph  (g)(1)  of  this 
section  will  be  effective  on  January  1  of 
the  year  for  which  the  withdrawal  is 
requested.  An  opt-in  source  shall 
continue  to  be  an  affected  unit  until  the 
effective  date  of  the  termination. 

(h)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  denies  the  opt-in  source's 
request  to  withdraw,  the  designated 
representative  may  submit  another 
request  to  withdraw  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(i)  Ability  to  return  to  the  Acid  Rain 
Program.  Once  a  combustion  or  process 
source  withdraws  from  the  Acid  Rain 
Program  and  its  opt-in  permit  is 
terminated,  a  new  opt-in  permit 
application  for  the  combustion  or 
process  source  may  not  be  submitted 
prior  to  the  date  that  is  four  years  after 
the  date  on  which  the  opt-in  permit 
became  effective. 

§  74. 1 9    Revision  and  renewal  of  opt-In 
permH 

(a)  The  designated  representative  of 
an  opt-in  source  may  submit  revisions 
to  its  opt-in  permit  in  accordance  with 
subpart  H  of  part  72  of  this  chapter. 

(b)  The  designated  representative  of 
an  opt-in  source  may  renew  its  opt-in 
permit  by  meeting  the  following 
reguirements: 

(l)(i)  In  order  to  renew  an  opt-in 
permit  if  the  Administrator  is  the 


permitting  authority  for  the  renewed 
permit,  the  designated  representative  of 
an  opt-in  source  must  submit  to  the 
Administrator  an  opt-in  permit 
application  at  least  6  months  prior  to 
the  expiration  of  an  existing  opt-in 
permit. 

(ii)  In  order  to  renew  an  opt-in  permit 
if  the  State  is  the  p)ermitting  authority 
for  the  renewed  permit,  the  designated 
representative  of  an  opt-in  source  must 
submit  to  the  permitting  authority  an 
opt-in  permit  application  at  least  18 
months  prior  to  the  expiration  of  an 
existing  opt-in  permit  or  such  shorter 
time  as  may  be  approved  for  operating 
permits  under  part  70  of  this  chapter. 

(2)  Each  complete  opt-in  permit 
application  submitted  to  renew  an  opt- 
in  permit  shall  contain  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(i)  Elements  contained  in  the  opt-in 
source's  initial  opt-in  permit  application 
as  specified  under  §  74.16(a)(1),  (2),  (10), 
(11),  (12),  and  (13). 

(ii)  An  updated  monitoring  plan,  if 
applicable  under  §  75.53(b)  of  this 
chapter. 

(c)(1)  Upon  receipt  of  an  opt-in  permit 
application  submitted  to  renew  an  opt- 
in  permit,  the  permitting  authority  shall 
issue  or  deny  an  opt-in  permit  in 
accordance  with  the  requirements  under 
subpart  B  of  this  part,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section. 

(2)  When  issuing  a  renewed  opt-in 
permit,  the  permitting  authority  shall 
not  alter  an  opt-in  source's  allowance 
allocation  as  established,  under  subpart 
B  and  subpart  C  of  this  part  for 
combustion  sources  and  under  subpart 
B  and  subpart  D  of  this  part  for  process 
sources,  in  the  opt-in  permit  that  is 
being  renewed. 

Subpart  C — Allowance  Calculations  for 
Combustion  Sources 

§  74.20    Data  for  baseline  and  alternative 
t>aseline. 

(a)  Acceptable  data.  (1)  The 
designated  representative  of  a 
combustion  source  shall  submit  either 


the  data  specified  in  this  paragraph  or 
alternative  data  under  paragraph  (c)  of 
this  section.  The  designated 
representative  shall  also  submit  the 
calculations  under  this  section  based  on 
such  data. 

(2)  The  following  data  shall  be 
submitted  for  the  combustion  source  for 
the  calendar  year(s)  under  paragraph 
(a)(3)  of  this  section: 

(i)  Monthly  or  annual  quantity  of  each 
type  of  fuel  consumed,  expressed  in 
thousands  of  tons  for  coal,  thousands  of 
barrels  for  oil,  and  million  standard 
cubic  feet  (scf)  for  natural  gas.  If  other 
fuels  are  used,  the  combustion  source 
must  specify  units  of  measure. 

(ii)  Monthly  or  annual  heat  content  of 
fuel  consumed  for  each  type  of  fuel 
consumed,  expressed  in  British  thermal 
units  (Btu)  per  pound  for  coal,  Btu  per 
barrel  for  oil,  and  Btu  per  standard 
cubic  foot  (scO  for  natural  gas.  If  other 
fuels  are  used,  the  combustion  source 
must  specify  units  of  measure. 

(iii)  Monthly  or  annual  sulfur  content 
of  fuel  consumed  for  each  type  of  fuel 
consumed,  expressed  as  a  percentage  by 
weight. 

(3)  Calendar  Years,  (i)  For  combustion 
sources  that  conmienced  operating  prior 
to  January  1,  1985,  data  under  this 
section  shall  be  submitted  for  1985, 
1986,  and  1987. 

(ii)  For  combustion  sources  that 
commenced  operation  after  January  1, 
1985,  the  data  under  this  section  shall 
be  submitted  for  the  first  three 
consecutive  calendar  years  during 
which  the  combustion  source  operated 
after  December  31,  1985. 

(b)  Calculation  of  baseline  and 
alternative  baseline. 

(1)  For  combustion  sources  that 
commenced  operation  prior  to  January 
1,  1985,  the  baseline  is  the  average 
annual  quantity  of  fuel  consumed 
during  1985,  1986,  and  1987,  expressed 
in  mmBtu.  The  baseline  shall  be 
calculated  as  follows: 


1987 
Yfar=l'W5 


V  annual  fuel  consumption 
baseline  = 


where, 

(i)  for  a  combi:!>lion  source  submitting 
monthly  data. 


combustion  source  operated  in  the  six 


III  ^v/u.it_>ci   lu    v>xiii(_iiav>  . 


the  following  conditions  must  be  met: 


denied,  the  opt-in  source  shall  remain 


!.> ,',    iiT^    ' 


,itifnmm"mi.-'  ^.v,  ttcxw^j ..j^rwgtf*,   imi,i 


■  -J— n q^-j«-r  1 


■».»f-..MJ 
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Dec 


annual  fuel  consumption  -      ^  ^ 

months=Jan    Fuel  Types 


quantity  of  fuel  consumed      "1 
X  heat  content  x  unit  conversion] 


and  unit  conversion 

=  2  for  coal 
^  =  0.001  for  oil 


=  1  for  gas 
For  other  fuels,  the  combustion  source 
must  specify  unit  conversion;  or 


(ii)  for  a  combustion  source 
submitting  annual  data. 


annual  fuel  conNumption 


Fuel  Types 


quantity  of  fuel  consumed 
X  heat  content  x  unit  conversion 


and  unit  conversion 

=  2  for  coal 

=  0.001  for  oil 

=  1  for  gas 
For  other  fuels,  the  combustion  source 
must  specify  unit  conversion. 


(2)  For  combustion  sources  that 
commenced  operation  after  January  1, 
1985,  the  alternative  baseline  is  the 
average  annual  quantity  of  fuel 
consumed  in  the  first  three  consecutive 
calendar  years  during  which  the 


combustion  source  operated  after 
December  31. 1985,  expressed  in 
mmBtu.  The  alternative  baseline  shall 
be  calculated  as  follows: 


^  annual  fuel  consumption 

,.  ,         ,■  First -1  consecutive  years 

alternative  ba.selinc 


where. 

"annual  fiiel  consumption"  is  as 
defined  under  paragraph  (bKl)(i)  or  (ii) 
nf  this  section. 

(c)  Alternative  data. 

(1)  For  combustion  sources  for  which 
any  of  the  data  under  paragraph  (b)  of 
this  section  is  not  available  due  solely 
to  a  natural  catastrophe,  data  as  set  forth 
in  paragraph  (a)(2)  of  this  section  for  the 
first  three  consecutive  calendar  years  for 
which  data  is  available  after  December 
31, 1985,  may  be  submitted.  The 
alternative  baseline  for  these 
combustion  sources  shall  be  calculated 
using  the  equation  for  alternative 
baseline  in  ptuagraph  (b)(2)  otthis 
section  and  the  definition  of  annual  fuel 
consumption  in  paragraphs  (b)(lHi)  or 
(ii)  of  this  section. 

(2)  Except  as  provided  in  paragraph 
{c)(l)  of  this  section,  no  alternative  data 
may  be  submitted.  A  combustion  source 
that  cannot  submit  all  required  data,  in 
accordance  with  this  section,  shall  not 
be  eligible  to  submit  an  opt-in  permit 
application. 

(d)  Administrator's  action.  The 
Administrator  may  accept  in  whole  or 
in  part  or  with  changes  as  appropriate, 
request  additional  information,  or  reject 


data  or  alternative  data  submitted  for  a 
combustion  source's  baseline  or 
alternative  baseline. 

§  74.22    Actual  SO2  emissions  rate. 

(a)  Data  requirements.  The  designated 
representative  of  a  combustion  source 
shall  submit  the  calculations  under  this 
section  based  on  data  submitted  under 

§  74.20  for  the  following  calendar  year; 

(1)  For  combustion  sources  that 
commenced  operation  prior  to  January 

1 ,  1985,  the  calendar  year  for  calculating 
the  actual  SO2  emissions  rate  shall  be 
1985. 

(2)  For  combustion  sources  that 
commenced  operation  after  Januarj'  1. 
1985,  the  calendar  year  for  calculating 
the  actual  SO2  emissions  rate  shall  be 
the  first  year  of  the  three  consecutive 
calendar  years  of  the  alternative 
baseline  under  §  74.20(b)(2). 

(3)  For  combustion  sources  meeting 
the  requirements  of  §  74.20(c),  the 
calendar  year  for  calculating  the  actual 
SO2  emissions  rate  shall  be  the  first  year 
of  the  three  consecutive  calendar  years 
to  be  used  as  alternative  data  under 

§  74.20(c). 

(b)  SO2  emissions  factor  calculation. 
The  SO2  emissions  factor  for  each  type 


of  fuel  consumed  during  the  specified 
year,  expressed  in  pounds  per  thousand 
tons  for  coal,  pounds  per  thousand 
barrels  for  oil  and  pounds  per  million 
cubic  feet  (scf)  for  gas,  shall  be 
calculated  as  follows: 
SO2  Emissions  Factor 

=  (average  percent  of  sulfur  by  weight) 
x(k). 
where. 

average  percent  of  sulfur  by  weight 

=  annual  average,  for  a  combustion 
source  submitting  annual  data 

=  monthly  average,  for  a  combustion 
source  submitting  monthly  data 

k  =  39,000  for  bituminous  coal  or 
anthracite 

=  35.000  for  subbituminous  coal 

=  30.000  for  lignite 

=  5,964  for  distillate  (light)  oil 

=  6.594  for  residual  (heavy)  oil 

=  0.6  for  natural  gas 
For  other  fuels,  the  combustion  source  must 
specify  the  SO2  emissions  factor. 

(c)  Annual  SCh  emissions  calculation. 
Annual  SO2  Emissions  for  the  specified 
calendar  year,  expressed  in  pounds, 
shall  be  calculated  as  follows: 

(1)  For  a  combustion  source 
submitting  monthly  data. 


Dec 


Annual  SO;  Emissions  «■      ^  ^ 

nHinth$=Jan  Fuel  Types 


quantity  of  fuel  consumed 
X  SO2  emissions  factor 

x  {1  -control  system  efTiciency) 

X  (I  -  fuel  pre  -  treatment  efficiency) 
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(2)  For  a  combustion  source 
submitting  annual  data: 


Annual  SO,  Emissions  -      ^ 

Fuel  T>p« 


quantity  of  fuel  consumed 
X  SOj  emissions  factor 

X  (I  -control  system  efficiency) 

X  (I  -  fuel  pre  -  treatment  efficiency) 


where, 
«  "quantity  of  fuel  consumed"  is  as 

defined  under  §  74.20(a)(2)(A); 
"SO2  emissions  factor"  is  as  defined 
under  paragraph  (b)  of  this  section; 
"control  system  efSciency"  is  as 
defined  under  §  60.48(a)  and  part 
60.  Appendix  A.  Method  19  of  this 


chapter,  if  applicable;  ajid 

"fuel  pre-treatment  efficiency"  is  as 
defined  under  §  60.48(a)  and  part 
60.  Appendix  A.  Method  19  of  this 
chapter,  if  applicable. 

(d)  Annual  fuel  consumption 
calculation.  Annual  fuel  consumption 


for  the  specified  calendar  year, 
expressed  in  mmBtu.  shall  be  calculated 
as  defined  under  §  74.20(b)(1)  (i)  or  (ii). 

(e)  Actual  SO2  emissions  rate 
calculation.  The  actual  SO2  emissions 
rate  for  the  specified  calendar  year, 
expressed  in  Ibs/mmBtu.  shall  be 
calculated  as  follows: 


Actual  SO,  Emissions  Rate  « 


Annual  SOj  Emissions 
Annual  Fuel  Consumption 


§74.23 
rate. 


1985  Allowable  SO.  emissions 


(a)  Data  requirements.  (1)  The 
designated  representative  of  the 
combustion  source  shall  submit  the 
following  data  and  the  calculations 


under  paragraph  (b)  of  this  section 
based  on  the  submitted  data: 

(i)  Allowable  SO2  emissions  rate  of 
the  combustion  source  expressed  in  lbs/ 
mmBtu  as  defined  under  §  72.2  of  this 
chapter  for  the  calendar  year  specified 


in  paragraph  ta)(2)  of  this  section.  If  the 
allowable  SO2  emissions  rate  is  not 
expressed  in  Ibs/mmBtu,  the  allowable 
emissions  rate  shall  be  converted  to  lbs/ 
mmBtu  by  multiplying  the  emissions 
rate  by  the  appropriate  factor  as 
specified  in  Table  1  of  this  section. 


Table  1  .—Factors  to  Convert  Ek^ission  Limits  to  Pounds  of  S02/mmBtu 

Unit  measurement 

Bituminous 
coal 

Subbituminous 
coal 

Lignite 
coal 

Oil 

lbs  SuMur/mmBtu  _ 

2.0 

1.66 

0.00287 

2.0 

2.22 

0.00384 

2.0 
2.86 

20 

%  Sulfur  in  luel _ 

ppm  SO2  ; 

1.07 
0.00167 

Dom  Sulfur  in  fuel  .... 

•• 

onn.'«4 

tons  S02/tKHjr 

2x8760/(annual  fuel  consumption  fof  specified  year  <xiO  ') 

lbs  SOi/tXHjr  „ 

8760/(annual  htt^  tionsiimntion  for  snectfied  vear  'xlOM 

^ 

'^ 

'                           ' 

1  Annual  fuel  consumption  as  defined  under  §  74.20(b)(1)  (i)  or  (ii);  specified  calendar  year  as  defined  under  §  7423(a)(2). 


(ii)  Citation  of  statute,  regulations, 
and  any  other  authority  under  which 
the  allowable  emissions  rate  under 
paragraph  (a)(1)  of  this  section  is 


established  as  applicable  to  the 
combustion  source; 

(iii)  Averaging  time  associated  with 
the  allowable  emissions  rate  under 
paragraph  (a)(1)  of  this  section. 


(iv)  The  annualization  factor  for  the 
combustion  source,  based  on  the  type  uf 
combustion  source  and  the  associated 
averaging  time  of  the  allowable 
emissions  rate  of  the  combustion  source, 
as  set  forth  in  the  Table  2  of  this  section: 


Table  2.— Annualization  Factors  for  SO2  Emission  Rates 


Type  of  combustion  source 


Unit  Combusting  Oil.  Gas.  or  some  combination , 

Coal  Urwt  with  Averaging  Time  <=  1  day  

Coal  Unit  wrtti  Averaging  Time  =  1  week _ „ 

Coal  Unit  with  Averaging  Time  «  30  days  

Coal  Unit  with  Averaging  Time  =  90  days  

Coal  Unit  with  Averaging  Time  =  1  year  

Coal  Unit  with  Federal  Limit,  but  Averaging  Time  Not  Specified 


Annualization 

Annualization 

factor  lor 

factor  for 

scnjbbed 

unscrubbed 

unit 

unit 

1.00 

1.00 

0.93 

0.89 

0.97 

0.92 

1.00 

0.96 

1.00 

1.00 

1.00 

1.00 

0.93 

0.89 

(2)  Calendar  Year. 

(i)  For  combustion  sources  that 
commenced  operation  prior  to  January 
1. 1985,  the  calendar  year  for  the 
allowable  SO2  emissions  rate  shall  be 
1985. 

(ii)  For  combustion  sources  that 
commenced  operation  after  January  1, 
1985,  the  calendar  year  for  the  allowable 
SO2  emissions  rate  shall  be  the  first  year 
of  the  three  consecutive  calendar  years 
of  the  alternative  baseline  under 
§  74.20(b)(2). 

(iii)  For  combustion  sources  meeting 
the  requirements  of  §  74.20(c),  the 
calendar  year  for  calculating  the 
allowable  SO2  emissions  rate  shall  be 
the  first  year  of  the  three  consecutive 
calendar  years  to  be  used  as  alternative 
data  under  §  74.20(c). 

(b)  1 985  Allowable  SO2  emissions  rate 
calculation.  The  allowable  SO2 
emissions  rate  for  the  specified  calendar 
year  shall  be  calculated  as  follows: 

1985  Allowable  SO2  Emissions  Rate  = 
(Allowable  SO2  Emissions  Rate)  x 
(Annualization  Factor) 

§  74.24    Current  allowable  SO:  emissions 
rate. 

The  designated  representative  shall 
submit  the  following  data: 


(a)  Current  allowable  SO2  emissions 
rate  of  the  combustion  source,  expressed 
in  Ibs/mmBtu,  which  shall  be  the  most 
stringent  federally  enforceable 
emissions  limit  in  eff^ect  as  of  the  date 
of  submission  of  the  opt-in  application. 
If  the  allowable  SO2  emissions  rate  is 
not  expressed  in  Ibs/mmBtu,  the 
allowable  emissions  rate  shall  be 
converted  to  Ibs/mmBtu  by  multiplying 
the  allowable  rate  by  the  appropriate 
factor  as  specified  in  Table  1  in 
§74.23(a)(l){i). 

(b)  Citations  of  statute,  regulation,  and 
any  other  authority  under  which  the 
allowable  emissions  rate  under 
paragraph  (a)  of  this  section  is 
established  as  applicable  to  the 
combustion  source; 

(c)  Averaging  time  associated  writh  the 
allowable  emissions  rate  under 
paragraph  (a)  of  this  section. 

§  74.25    Current  promulgated  SO2 
emissions  limit 

The  designated  representative  shall 
submit  the  following  data: 

(a)  Current  promulgated  SO2 
emissions  limit  of  the  combustion 
source,  expressed  in  Ibs/mmBtu,  which 
shall  be  the  most  stringent  federally 
enforceable  emissions  limit  that  has 
been  promulgated  as  of  the  date  of 


submission  of  the  opt-in  permit 
application  and  that  either  is  in  effect 
on  that  date  or  will  take  effect  after  that 
date.  If  the  promulgated  SO2  emissions 
limit  is  not  expressed  in  Ibs/mmBtu,  the 
limit  shall  be  converted  to  Ibs/mmBtu 
by  multiplying  the  limit  by  the 
appropriate  factor  as  specified  in  Table 
lof§74.23(a)(l)(i). 

(b)  Citations  of  statute,  regulation  and 
any  other  authority  imder  which  the 
emissions  limit  under  paragraph  (a)  of 
this  section  is  estabUshed  as  applicable 
to  the  combustion  source; 

(c)  Averaging  time  associated  with  the 
emissions  limit  under  paragraph  (a)  of 
this  section. 

(d)  Effective  date  of  the  emissions 
limit  under  paragraph  (a)  of  this  section. 

§74.26    Allocation  formula. 

(a)  The  Administrator  will  calculate 
the  annual  allowance  allocation  for  a 
combustion  source  based  on  the  data, 
corrected  as  necessary,  under  §  74.20 
through  §  74.25  as  follows: 

(1)  For  combustion  sources  for  which 
the  current  promulgated  SO2  emissions 
limit  imder  §  74.25  is  greater  than  or 
equal  to  the  current  allowable  SO2 
emissions  rate  under  §  74.24,  the 
number  of  allowances  allocated  for  each 
year  equals: 


Allowances  = 


(2)  For  combustion  sources  in  which 
the  current  promulgated  SO2  emissions 
limit  under  §  74.25  is  less  than  the 


the  actual  SO2  emissions  rate 

baseline 

or 

or 

X  the  lesser  of 

the  1985  allowable  SOj  emissions  rate 

alternative  baseline 

or 

the  current  allowable  SOj  emissions  rate 

2000 

current  allowable  SO2  emissions  rate 
under  §  74.24. 


(i)  The  number  of  allowances  for  each 
year  ending  prior  to  the  effective  date  of 
the  promulgated  SO2  emissions  limit 
equals: 


Allowances  ■ 


(ii)  The  number  of  allowances  for  the 
year  that  includes  the  effective  date  of 


the  actual  SO2  emissions  rate 

baseline 

or 

or 

X  the  lesser  of 

the  1985  allowable  SOj  emissions  rate 

alternative  baseline 

or 

the  current  allowable  SO,  emissions  rate 

2000 


the  promulgated  SO2  emissions  limit 
and  for  each  year  thereafter  eauals: 


/ 
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Allowances  < 


the  actual  SOj  emissions  rate 

iMseline 

or 

or 

X  the  lesser  of 

the  1985  allowable  SO,  enussioos  rate 

aheinative  baseline 

or 

the  curreoi  promulgated  SO2  emissions  rate 

174^    AWowwatocaMon lor 
combustion  aourcea  tMcoming  opt-in 
soMTces  on  a  daM  ottiar  than  January  1. 

(a)  Dotes  of  entry.  (1)  If  an  opt-in 
source  provided  monthly  data  under 
§  74.20,  the  opt-in  source's  opt-in  permit 
may  become  effective  at  the  beginning 


2000 


of  a  calendar  quarter  as  of  January  1 , 
April  1,  July  1,  or  October  1. 

(2)  If  an  opt-in  source  provided 
annual  data  under  §  74.20.  the  opt-in 
source's  opt-in  pmtnit  must  become 
effective  on  January  1 . 

(b)  Prorating  by  Calendar  Qtiorter. 
Where  a  combustion  source's  opt-in 


permit  becomes  effective  on  April  1, 
July  1 ,  or  October  t  of  a  given  year,  the 
Administrator  will  prorate  the 
allowance  allocation  for  that  first  year 
by  the  calendar  quarters  remaining  in 
the  year  as  follows: 

Allowances  for  the  first  year 


(      first  year  partial  baseline 
V  baseline  or  alternative  baseline 


X  annual  allocation  of  allowances  for  the  first  year 


M«7 


Y<»»I9K.S 


11)  For  combustion  sources  that 
commenced  operations  before  January  1, 
1985. 


first  year  partial  baseline 


(2)  For  combustion  sources  that 
commenced  operations  after  January  1, 
1985. 


first  year  partial  baseline  -  ^ 

Fm  .1  conMrucivc  yean 


^     fuel  consumption  for  rcmainmg  calendar  quarters 


fuel  consumption  for  the  remaining  calendar  quarters 


(3)  Under  paragraphs  (b)  (1)  and  (2)  of         (i)  "Remaining  calendar  quarters"  year  for  which  the  opt-in  permit  will  bo 

this  section,  shall  be  the  calendar  quarters  in  the  first     effective. 

(ii)  Fuel  consumption  for  remaining 
calendar  quarters  = 


5^  ^     quantity  of  fuel  consumed  x  heat  cement  x  unit  conversion 


where  unit  conversion 
=  2  for  coal 
=  0.001  for  oil 
=  1  for  gas 

For  other  fuels,  the  combustion  source 
must  specify  unit  conversion; 

and  where  starting  month 

=  April,  if  effective  date  is  April  1; 

=  July,  if  effective  date  is  July  1;  and 

-=  October,  if  effective  date  is  October 
1. 


Subpart  D — Allowance  Calculations  for 
Process  Sources — [Reserved] 

Subpart  E— Allowance  Tracking  and 
Transfer  and  End  of  Year  Compliance 

§  74.40    Establishment  of  opt-4n  source 
allowance  accounts. 

(a)  Establishing  accounts.  Not  earHer 
than  the  date  on  which  a  combustion  or 
process  source  becomes  an  affected  unit 
under  this  part  and  upon  receipt  of  a 
request  for  an  opt-in  account  under 
paragraph  (b)  of  this  section,  the 


Administrator  will  establish  an  account 
and  allocate  allowances  in  accordance 
with  subpart  C  of  this  part  for 
combustion  sources  or  subpart  D  of  this 
part  for  process  sources.  A  separate  unit 
account  will  be  established  for  each  opt- 
in  source. 

(b)  Request  for  opt-in  account.  The 
designated  representative  of  the  opt-in 
source  shall,  on  or  after  the  effective 
date  of  the  opt-in  permit  as  specified  in 
§  74.14(d).  submit  a  letter  requesting  the 
opening  of  an  allowance  account  in  the 


Allowance  Tracking  System  to  the 
Administrator. 

§  74.41    Identifying  allowances. 

(a)  Identifying  allowances. 
Allowances  allocated  to  an  opt-in 
source  will  be  assigned  a  serial  number 
that  identifies  them  as  being  allocated 
under  an  opt-in  permit. 

(b)  Submittal  of  opt-in  allowances  for 
auction.  (1)  An  authorized  account 
representative  may  offer  for  sale  in  the 
spot  auction  under  §  73.70  of  this 
chapter  allowances  that  are  allocated  to 
opt-in  sources,  if  the  allowances  have  a 
compliance  use  date  earlier  than  the 
year  in  which  the  spot  auction  is  to  be 
held  and  if  the  Administrator  has 
completed  the  deductions  for 
compliance  under  §  73.35(b}  for  the 
compliance  year  corresponding  to  the 
compliance  use  date  of  the  offered 
allowances. 

(2)  Authorized  account 
representatives  may  not  offer  for  sale  in 
the  advance  auctions  under  §  73.70  of 
this  chapter  allowances  allocated  to  opt- 
in  sources. 

§  74.42    Prohibition  on  future  year 
transfers. 

(a)  The  Administrator  will  not  record 
a  transfer  of  opt-in  allowances  allocated 
to  opt-in  sources  from  a  future  year 
subaccount  into  any  other  future  year 
subaccount  in  the  Allowance  Tracking 
System. 

§  74.43    Annual  compliance  certification 
report 

(a)  Applicability  and  deadline.  For 
each  calendar  year  in  which  an  opt-in 
source  is  subject  to  the  Acid  Rain 
emissions  limitations,  the  designated 
representative  of  the  opt-in  source  shall 
submit  to  the  Administrator,  no  later 
than  60  days  after  the  end  of  the 
calendar  year,  an  annual  compliance 
certification  report  for  the  opt-in  source 
in  lieu  of  any  annual  compliance 
certification  report  required  under 
subpart  1  of  part  72  of  this  chapter. 

(b)  Contents  of  report.  The  designated 
representative  shall  include  in  the 
annual  compliance  certification  report 
the  following  elements,  in  a  format 
prescribed  by  the  Administrator, 
concerning  the  opt-in  source  and  the 
calendar  year  covered  by  the  report: 

(1)  Identification  of  the  opt-in  source; 

(2)  An  opt-in  utilization  report  in 
accordance  with  §  74.44  for  combustion 
sources  and  §  74.45  for  process  sources; 

(3)  A  thermal  energy  compliance 
report  in  accordance  with  §  74.47  for 
combustion  sources  and  §  74.48  for 
process  sources,  if  applicable; 

(4)  Shutdown  or  reconstruction 
information  in  accordance  with  §  74.46. 
if  appHcable; 


(5)  A  statement  that  the  opt-in  source 
has  not  become  an  affected  unit  under 
§  72.6  of  this  chapter; 

(6)  At  the  designated  representative's 
option,  the  total  number  of  allowances 
to  be  deducted  for  the  year,  using  the 
formula  in  §  74.49,  and  the  serial 
numbers  of  the  allowances  that  are  to  be 
deducted;  and 

(7)  At  the  designated  representative's 
option,  for  opt-in  sources  that  share  a 
common  stack  and  whose  emissions  of 
sulfur  dioxide  are  not  monitored 
separately  or  apportioned  in  accordance 
with  part  75  of  this  chapter,  the 
percentage  of  the  total  number  of 
allowances  under  paragraph  (b)(6)  of 
this  section  for  all  such  affected  units 
that  is  to  be  deducted  from  each  affected 
unit's  compliance  subaccount;  and 

(8)  The  compliance  certification 
under  paragraph  (c)  of  this  section. 

(c)  Annual  compliance  certification. 
In  the  annual  compliance  certification 
report  under  paragraph  (a)  of  this 
section,  the  designated  representative 
shall  certify,  based  on  reasonable 
inquiry  of  those  persons  with  primary 
responsibility  for  operating  the  opt-in 
source  in  compliance  with  the  Acid 
Rain  Program,  whether  the  opt-in  source 
was  operated  during  the  calendar  year 
covered  by  the  report  in  compliance 
with  the  requirements  of  the  Acid  Rain 
Program  applicable  to  the  opt-in  source, 
including:  ' 

(1)  Whether  the  opt-in  source  was 
operated  in  compliance  with  applicable 
Acid  Rain  emissions  limitations, 
including  whether  the  opt-in  source 
held  allowances,  as  of  the  allowance 
transfer  deadline,  in  its  compliance 
subaccount  (after  accounting  for  any 
allowance  deductions  or  other 
adjustments  under  §  73.34(c)  of  this 
chapter)  not  less  than  the  opt-in  source's 
total  sulfur  dioxide  emissions  during 
the  calendar  year  covered  by  the  annual 
report; 

(2)  Whether  the  monitoring  plan  that 
governs  the  opt-in  source  has  been 
maintained  to  reflect  the  actual 
operation  and  monitoring  of  the  opt-in 
source  and  contains  all  information 
necessary  to  attribute  monitored 
emissions  to  the  opt-in  source; 

(3)  Whether  all  the  emissions  firom  the 
opt- in  source  or  group  of  affected  units 
(including  the  opt-in  source)  using  a 
common  stack  were  monitored  or 
accounted  for  through  the  missing  data 
procedures  and  reported  in  the  quarterly 
monitoring  reports  in  accordance  with 
part  75  of  this  chapter; 

(4)  Whether  the  facts  that  form  the 
basis  for  certification  of  each  monitor  at 
the  opt-in  source  or  group  of  affected 
units  (including  the  opt-in  source)  using 
a  common  stack  or  of  an  opt-in  source's 


qualifications  for  using  an  Acid  Rain 
Program  excepted  monitoring  method  or 
approved  alternative  monitoring 
method,  if  any,  have  changed; 

(5)  If  a  change  is  requir^  to  be 
reported  under  paragraph  (cH4)  of  this 
section,  specify  the  nature  of  the 
change,  the  reason  for  the  change,  when 
the  change  occurred,  and  how  the  unit's 
compliance  status  was  determined 
subsequent  to  the  change,  including 
what  method  was  used  to  determine 
emissions  when  a  change  mandated  the 
need  for  monitoring  recertification;  and 

(6)  When  appUcaole,  whether  the  opt- 
in  source  was  operating  in  compliance 
with  its  thermal  energy  plan  as  provided 
in  §  74.47  for  combustion  sources  and 

§  74.48  for  process  sources. 

§  74.44    Reduced  utilization  for  comtHJStion 
sources. 

(a)  Calculation  of  Utilization. 

(1)  Annua/  utilization,  (i)  Except  as 
provided  in  paragraph  (a)(l)(ii)  of  this 
section,  annual  utilization  for  the 
calendar  year  shall  be  calculated  as 
follows: 

Annual  UtiUzation  =  Actual  heat  input 
-t-  Reduction  from  improved 
efficiency 
where, 

(A)  "Actual  heat  input"  shall  be  the 
actual  aimual  heat  input  (in  nmiBtu)  of 
the  opt-in  source  for  the  calendar  year 
determined  in  accordance  with 
Appendix  F  of  part  75  of  this  chapter. 

(B)  "Reduction  from  improved 
efficiency"  shall  be  the  sum  of  the 
following  four  elements:  Reduction  from 
demand  side  measures  that  improve  the 
efficiency  of  electricity  consumption; 
reduction  from  demand  side  measures 
that  improve  the  efficiency  of  steam 
consumption;  reduction  from 
improvements  in  the  heat  rate  at  the 
opt-in  source;  and  reduction  from 
improvement  in  the  efficiency  of  steam 
production  at  the  opt-in  source. 
Qualified  demand  side  measures 
applicable  to  the  calculation  of 
utilization  for  opt-in  sources  are  listed 
in  Appendix  A,  Section  1  of  part  73  of 
this  chapter. 

(C)  "Reduction  from  demand  side 
measures  that  improve  the  efficiency  of 
electricity  consumption"  shall  be  a  good 
faith  estimate  of  the  expected  kilowatt 
hour  savings  during  the  calendar  year 
for  such  measures  and  the 
corresponding  reduction  in  heat  input 
(in  mmBtu)  resulting  from  those 
measures.  The  demand  side  measures 
shall  be  implemented  at  the  opt-in 
source,  in  the  residence  or  &cihty  to 
which  the  opt-in  source  defivers 
electricity  for  consuimption  or  in  the 
residence  or  facility  of  a  customer  to     - 
whom  the  opt-in  source's  utility  system 
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sells  electricity.  Tbe  verified  amount  of 
such  reductirai  shall  be  submitted  in 
accordaoce  with  paragraph  (cK2)  of  this 
section. 

(D)  "Reduction  from  demand  side 
measures  that  improve  the  efficiency  of 
steam  consumption"  shall  be  a  good 
{ailh  estimate  of  the  expected  ste?m 
savings  (in  mmBtu)  from  such  measures 
during  the  calendar  year  and  the 
corresponding  reduction  in  heat  input 
(in  mmBtu)  at  the  opt-in  source  as  a 
result  of  those  measures.  The  demand 
side  measures  shall  be  implemented  at 
the  opt-in  source  or  in  the  lacility  to 
which  the  opt-in  source  delivers  steam 
for  consumption.  The  verified  amount 
of  such  reduction  shall  he  submitted  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(E)  "Reduction  from  improvements  in 
heat  rate"  shall  be  a  good  faith  estimate 
of  the  expected  reduction  in  heat  rate 
during  the  calendar  year  and  the 
corresponding  reduction  in  heat  input 
(in  mmBtu)  at  the  opt-in  source  as  a 
result  of  all  improved  unit  efficiency 
measures  at  the  opt-in  source  and  may 


include  supply-side  meastires  listed  in 
Appendix  A,  section  2.1  of  part  73  of 
this  chapter.  The  verified  amount  of 
such  reduction  shall  be  submitted  in 
accordance  with  paragraph  (c)(2}  of  this 
section. 

(F)  "Reduction  from  improvement  in 
the  efficiency  of  steam  production  at  the 
opt-in  source"  shall  be  a  good  faith 
estimate  of  the  expected  improvement 
in  the  efficiency  of  steam  production  at 
the  opt-in  source  during  the  calendar 
year  and  the  corresponding  reduction  in 
heat  input  (in  mmBtu)  at  the  opt-in 
source  as  a  result  of  all  improved  steam 
production  efficiency  measures.  In  order 
to  claim  improvements  in  the  efficiency 
of  steam  production,  the  designated 
representative  of  the  opt-in  source  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  heat  rate  of  the 
opt-in  source  has  not  increased.  The 
verified  amount  of  such  reduction  shall 
be  submitted  in  accordance  with 
paragraph  (c)(2]  of  this  section. 

(G)  Notwithstanding  paragraph 
(a)(l)(i)(B)  of  this  section,  where  two  or 
more  opt-in  sources,  or  two  or  more  opt- 


in  sources  and  Phase  I  units,  include  in 
their  annual  compliance  certification 
reports  their  good  faith  estimate  of 
kilowatt  hour  savings  or  steam  savings 
from  the  same  demand  side  measures 
that  improve  the  efficiency  of  electricity 
or  steam  consumption: 

(1)  The  designated  representatives  uf 
all  such  opt-in  sources  and  Phase  I  units 
shall  submit  with  their  annual 
compliance  certification  reports  a 
certification  signed  by  all  such 
designated  representatives.  The 
certification  shall  apportion  the  total 
kilowatt  hour  savings  or  steam  savings 
among  such  opt-in  sources  and  Phase  I 
units. 

(2)  Each  designated  representative 
shall  include  in  its  annual  compliance 
certification  report  only  its  share  of 
kilowatt  hour  savings  or  steam  savings. 

(ii)  For  an  opt-in  source  whose  opl-in 
permit  becomes  effective  on  a  date  other 
than  January  1 ,  annual  utilization  for 
the  first  year  shall  be  calculated  as 
follows: 


Annual  Utilization  - 


Actual  heat  input 


for  the  remaining  calendar  quarters 


Reduction  from  improved  efficiency 
for  the  remaining  calendar  quarters 


where  "actual  heat  input"  and 
"reduction  from  improved  efficiency" 
are  defined  as  set  tatXh  in  paragraph 
(a)(l)(i)  of  this  section  but  are  restricted 
to  data  or  estimates  for  the  "remaining 
calendar  quarters",  which  are  the 
calendar  quarters  that  begin  on  or  after 
the  date  the  opt-in  permit  becomes 
effective. 


(2)  Average  utilization.  Average 
utilization  for  the  calendar  year  shall  be 
defined  as  the  average  of  the  annual 
utilization  calculated  as  follows; 

(i)  For  the  first  two  calendar  years 
after  the  effective  date  of  an  opt-in 
permit  taking  effect  on  January  1  or  for 
the  first  two  calendar  years  after  the 
effective  date  of  a  thermal  energy  plan 
governing  an  opt-in  source  in 


accordance  with  §  74.47  of  this  chapter, 
average  utilization  will  be  calculated  a.s 
follows: 

(A)  Average  utilization  for  the  first  year 

=  annual  utilizationyc  i 
where  "annual  utilize tiony,.  i"  is  as 
calculated  under  paragraph  (aKl)(i)  of 
this  section. 

(B)  Average  utilization  for  the  second 

year 


revised  annual  utilization      ,  +  annual  utilization      j 

Number  of  months         ^ 
in  year  1  smd  year  2  for  which 
the  opl-in  permit  is  effective  ^ 


xl2 


"revised  annual  utilization^ear  i"  is  as 
submitted  for  the  year  under  paragraph 
(c)(2){i)(B)  of  this  section  and  adjusted 


under  paragraph  (c)(2)(iiij  of  this 
section;  and 


"annual  utilizal.xi^ev  2"  is  as  calculated 
uxuier  paragraph  <a)(lKii)  of  this  section. 
(C)  Averse  utiliz  a^ioD  for  the  third  year 
after  opt- in 


revised  annual  uiilization.^^j^,  +  revised  annual  utilizatioa.,  +  aiuiual  lailizatioo^^^,  1 


where, 

"revised  annual  utilizationytv  1'  is  as 
submitted  for  the  year  under  paragraph 
(cj(2){iKB)  of  this  section  and  adjusted 
under  paragraph  {c){2)(iii)  of  this 
section;  and 

"revised  annual  utilizationycar  2"  is  as 
submitted  for  the  year  under  paragraph 
(c)(2)(i)(B)  of  this  section  and  adjusted 
under  paragraph  (c)(2)(iij)  of  this 
section;  and 

"annual  utilizatioHyear  1"  is  as  calculated 
under  paragraph  (a)(l)(ii)  of  this  section, 
(iii)  Except  as  provided  in  paragraphs 
(a)(2){i)  and  (a)(2)(ii),  average  utilization 
shall  be  the  sum  of  annual  utilization 


Number  of  months 

in  year  1,  year  2,  and  year  3 

for  which  the  opt-in  permit  is  effective^ 


for  the  calendar  year  and  the  revised 
annual  utilization,  submitted  under 
paragraph  (c){2)(i)(B)  of  this  section  and 
adjusted  by  the  Administrator  under 
paragraph  (c)(2){iii)  of  this  section,  for 
the  two  immediately  preceding  calendar 
years  divided  by  3. 

(b)  Determination  of  reduced 
utilization  and  calculation  of 
allowances. — 

(1)  Determination  of  reduced 
utilization.  For  a  year  during  whidi  its 
opt-in  permit  is  effective,  an  opt-in 
source  has  reduced  utilization  if  the  opt- 
in  source's  average  utilization  for  the 
calendar  vear,  as  calculated  under 


xi2 


parigraph  (a)  of  this  section,  is  less  than 
its  baseline. 

(2)  Calculation  of  allon'ances 
deducted  for  reduced  utilization.  If  the 
Administrator  determines  that  an  opt-in 
source  has  reduced  utilization  for  a 
calendar  year  during  which  the  opt-in 
source's  opt-in  permit  is  in  e££ect,  the 
Administrator  will  deduct  allowances, 
as  calcij^lated  under  paragraph  (b){2)(i) 
of  this  section!  from  the  compliance 
subaccoimt  of  the  opt-in  source's 
Allowani"*  Tracking  System  account. 

(i)  Allowances  deducted  for  reduced 
utilization  = 


r 


Number  of  allowances  allocated  for  the  calendar  year  x 


1- 


'  average  utilization^.,|^nd3rye 
baseline 


f  revised  annual  utilization^.^  ,  +  annual  utilization,,,,. 


where, 

"revised  annual  utilizationvm  ■"  is  as 

submitted  for  the  ye«r  under  paragraph 

(c)(2KiMB)  of  this  section  and  adjusted 

undv  paragraph  (cM2Kiii)  of  this 

section; 

"annual  utilizatiosyw  1"  is  as  calculated 
under  paragraph  (aXlHi)  of  this  section. 


(ii)  For  the  first  three  calendar  years 
after  the  effective  date  of  the  opt-in 
permit  taking  effect  on  a  date  other  than 
January  1,  average  utilisation  will  be 
calculated  as  follows: 
(A)  Average  utilization  for  the  first  year 
after  opt-in  =  annual  utiHzationycac 


where  "annual  utilizationy..  1"  is  as 
calculated  under  paragraph  (a)(l)(ii)  of 
this  section. 

(B)  Average  utilization  for  the  second 

year  after  opl-in 
where. 


(ii)  The  allowances  deducted  shall 
have  the  same  or  an  earlier  compliarux 
use  date  as  those  allocated  under 
subpart  C  of  this  part  for  the  calendar 
year  for  which  the  opt-in  sounoe  has 
reduced  utilization. 

(c)  Compliance. — (1)  Opt-in 
Utilization  Report.  The  designated 
representative  for  each  opt -in  source 
shall  submit  an  opt-in  utilization  report 
for  the  calendar  year,  as  part  of  its 
annual  compliance  certification  report 
under  §  74.43,  that  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(i)  The  name,  authorized  account 
representative  identification  number, 
and  telephone  number  of  the  designated 
representative  of  the  opt-in  source; 


(ii)  The  opt-in  source's  account 
identification  number  in  the  Allowance 
Tracking  System; 

(iii)  The  opt-in  source's  annual 
utilization  for  the  calendar  year,  as 
defined  under  paragraph  (aKl)  of  this 
section,  and  the  revised  annual 
utilization,  submitted  under  paragraph 
(c)(2)(i)(B)  of  this  section  and  adjusted 
under  paragraph  (cK2){iii)  of  this 
section,  for  the  two  immediately 
preceding  calendar  years; 

(iv)  The  opt-in  source's  average 
utilization  for  the  calendar  year,  as 
defined  under  paragraph  (a)(2)  of  this 
section; 

(v)  The  difference  between  the  opt-in 
source's  average  utilization  and  its 

baseline; 


(vi)  The  nu.-nber  of  allowances  that 
shall  be  deducted,  if  any,  using  the 
formula  in  paragraph  (b)(2)(i)  of  this 
section  and  the  supporting  calculations; 

(2)  Confirmation  report,  (i)  If  the 
annual  compliance  certification  report 
for  an  opt-in  source  includes  estimates 
of  any  reduction  in  heat  input  resulting 
from  improved  efficiency  as  defined 
under  paragraph  (a)(l)(i)  of  this  section, 
the  designated  representative  shall 
submit,  by  July  1  of  the  year  in  which 
the  annual  compliance  certification 
report  was  submitted,  a  confirmation 
report,  concerning  the  calendar  year 
covered  by  the  annual  compliance 
certification  report.  The^Administrator 
may  grant,  far  good  cause  shown,  an 
extension  of  the  time  to  file  the 
confirmation  report.  The  confirmation 


representative  oi  tne  opi-in  source; 
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report  shall  include  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(A)  Verified  reduction  in  heat  input. 
Any  verified  kwb  savings  or  any 
verified  steam  savings  from  demand 
side  measures  that  improve  the 
efficiency  of  electricity  or  steam 
consumption,  any  verified  reduction  in 
the  heat  rate  at  the  opt-in  source,  or  any 
verified  improvement  in  the  efficiency 
of  steam  production  at  the  opt-in  source 
achieved  and  the  verified  corresponding 
reduction  in  heat  input  for  the  calendar 
year  that  resulted. 

(B)  Revised  annual  utilization.  The 
opt-in  source's  annual  utilization  for  the 
calendar  year  as  provided  under 
paragraph  (c)(l)(iii]  of  this  section, 
recalculated  using  the  verified  reduction 
in  heat  input  for  the  calendar  year  under 
paragraph  (c){2)(i)(A)  of  this  section. 

(C)  Revised  average  utilization.  The 
opt-in  source's  average  utilization  as 
provided  under  paragraph  (c)(l)(iv)  of 
this  section,  recalculated  using  the 
verified  reduction  in  heat  input  for  the 
calendar  year  under  paragraph 
(c)(2)(i)(A)  of  this  section. 

(D)  Recalculation  of  reduced 
utilization.  The  difference  between  the 
opt-in  source's  recalculated  average 
utilization  and  its  baseline. 

(E)  Allowance  adjustment.  The 
number  of  allowances  that  should  be 
credited  or  deducted  using  the  formulas 
in  paragraphs  (c)(2)(iii)(C)  and  (D)  of 

,  this  section  and  the  supporting 
calculations;  ai)d  the  number  of 
adjusted  allowances  remaining  using 
the  formula  in  paragraph  (c)(2)(iii)(E)  of 


this  section  and  the  supporting 
calculations. 

(ii)  Documentation.  (A)  For  all  figures 
under  paragraphs  (c)(2)(i)(A)  of  this 
section,  the  opt-in  source  must  provide 
as  part  of  the  confirmation  report, 
documentation  (which  may  follow  the 
EPA  Conservation  Verification  Protocol) 
verifying  the  figures  to  the  satisfaction 
of  the  Administrator. 

(B)  Notwithstanding  paragraph 
(c)(2)(i)(A)  of  this  section,  where  two  or 
more  opt-in  sources,  or  two  or  more  opt- 
in  sources  and  Phase  I  units  include  in 
the  confirmation  report  under  paragraph 
(c)(2)  of  this  section  or  §  72.91  R))  of  this 
chapter  the  verified  kilowatt  hour 
savings  or  steam  savings  defined  under 
paragraph  (c)(2)(i)(A)  of  this  section,  for 
the  calendar  year,  from  the  same 
specific  measures: 

f  J  j  The  designated  representatives  of 
all  such  opt-in  sources  and  Phase  I  units 
shall  submit  with  their  confirmation 
reports  a  certification  signed  by  all  such 
designated  representatives.  The 
certification  shall  apportion  the  total 
kilowatt  hour  savings  or  steam  savings 
as  defined  under  paragraph  (c)(2)(i)(A) 
of  this  section  for  the  calendar  year 
among  such  opt-in  sources. 

(2)  Each  designated  representative 
shall  include  in  the  opt-in  source's 
confirmation  report  only  its  share  of  the 
.  verified  reduction  in  heat  input  as 
defined  under  paragraph  (c){2){i)(A)  of 
this  section  for  the  calendar  year  under 
the  certification  under  paragraph 
(c)(2)(ii)(B)(l)  of  this  section. 

(iii)  Determination  of  reduced 
utilization  based  on  confirmation 


report.  (A)  If  an  opt-in  source  must 
submit  a  confirmation  report  as 
specified  under  paragraph  (c)(2)  of  this 
section,  the  Administrator,  upon  svtch 
submittal,  will  adjust  his  or  her 
determination  of  reduced  utilization  for 
the  calendar  year  for  the  opt-in  source. 
Such  adjustment  will  include  the 
recalculation  of  both  annual  utilization 
and  average  utilization,  using  verified 
reduction  in  heat  input  as  defined  under 
paragraph  (c)(2)(i)(A)  of  this  section  for 
the  calendar  year  instead  of  the 
previously  estimated  values. 

(B)  Estimates  confirmed.  If  the  total, 
included  in  the  confirmation  report,  of 
the  amounts  of  verified  reduction  in  the 
opt-in  source's  heat  input  equals  the 
total  estimated  in  the  opt-in  source's 
annual  compliance  certification  report 
for  the  calendar  year,  then  the 
designated  representative  shall  include 
in  the  confirmation  report  a  statement 
indicating  that  is  true. 

(C)  Underestimate.  If  the  total, 
included  in  the  confirmation  report,  of 
the  amounts  of  verified  reduction  in  the 
opt-in  source's  heat  input  is  greater  than 
the  total  estimated  in  the  opt-in  source's 
annual  compliance  certification  report 
for  the  calendar  year,  then  the 
designated  representative  shall  include 
in  the  confirmation  report  the  number  of 
allowances  to  be  credited  to  the  opt-in 
source's  compliance  subaccount 
calculated  using  the  following  formula: 

Allowances  credited  for  the  calendar 
year  in  which  the  reduced  utilization 
occurred= 


where: 

"AHowaaces  hedd  after  deduction" 
shall  be  the  amouTEt  of  allowaEQces  beld 
in  the  opt-in  source's  camapiiaace 
subaccount  si^mr  dednotioii  of 
allowances  was  made  under  §  73.35(b) 
of  this  chapter  based  on  the  aniuiad 
compliance  certification  report. 

"Excess  emissions"  shall  be  the 
amount  \U  any)  of  «Noe9s  emiesioRs 
(SeternNned  onder  §73.35(<f)  ferthe 
calendar  year  based  on  the  annual 
comp1ianr.e  certification  report. 
"AUowances credited"  shall  be  ^xe 
amount  of  allowanoes  calculated  under 
par»f;raph  "(cKZlfiiiHQ  of  this  section. 

"Allowances  deducted"  64iali  be  the 
amount  of  allowances  calculafted  under 
paragraph  (c)(ZMniHD)  of  Ais  section. 

(IjV  the  result  of  d»e  fonnula  for 
"adfusted  amount  of  allowances"  is 
negative,  the  absolute  value  of  the  result 
constitutes  excess  emissions  of  sulfur 
dioxide.  If  the  result »  positive,  there 
are  no  excess  emissions  of  suJfuT 
dio?dde. 

(2)Vthe  amount  of  excess  wrrissiorts 
ofsuifurdiojode  calculated  under 
"adfusted  araourit  of  allowances"  dilfers 
from  the  amount  of  eiccess  emissions  of 
sulfur  dioxide  determined  under  §  73.35 
of  this  chapter  based  on  the  ann^ial 
compliance  certification  report,  then  the 


designated  xefN<eseBtative  shall  indude 
in  the  confinRfltran  report  a 
deoMnstialiaB  of: 

(i)  The  number  of  allowances  that 
sbouki  he  deducted  to  offoet  any 
increase  in  excess  emisei^ts  or  returned 
to  the  account  ior  any  decreaae  in  excess 
emissions;  and 

(ii)  The  amount  of  the  excess 
emissions  penalty  lexchiding  interest) 
that  should  be  paid  or  rettimed  to  the 
accoimt  for  the  trhange  in  excess 
emissions. 

(3)  Tlie  Admiaistrator  will  deduct 
immediately  bom  the  opt-in  source's 
compliance  subaccount  the  amount  of 
allowances  necessary  to  oflset  any 
increase  in  excess  emissions  or  will 
return  immediately  to  the  opt-in 
source's  compliance  subaccount  the 
amount  of  allowances  that  he  or  she 
determines  is  necessary  to  account  for 
any  decrease  in  excess  emissions. 

(4)  The  designated  repieseaiaiive  may 
identify  the  serial  lujmbers  of  the 
allowances  to  be  deducted  or  returned. 
In  the  abaeace  of  such  identificatioa.  the 
deduction  will  be  one  first -in.  £irst-out 
basis  under  §  73.3S(c)(2)  of  this  chapter 
and  the  identification  of  allowances 
retuxaed  will  be  at  the  AdminLstrator's 
discretkni. 


(5)  UtiMB  desigBited  eepsecenta<ive  of 
an  opt-in  source  fails  to  suhnit  sd  a 
tira^  basis  a  coBfinnation  neport,  in 
accordance  with  pvagraph  (c)t2)  of  this 
section,  vrith  aegard  to  the  estimate  of 
reductioas  in  iHat  input  as  d^ned 
uiKler  paragraph  (cn2)(iMA|  of  this 
section,  thai  the  Administrak)r  will 
reject  such  estujoate  and  cotaect  it  to 
equal  zero  io  the  opt-«c  souice's  annual 
compliance  certlKcalioD  report  that 
includes  that  estimate.  The 
AdministFalor  wiM  dedtsct  immediately, 
on  a  first-in,  first-oat  basK  mider 
§  73.25^cH.i)  of  thfrs  chaffer,  the  amount 
of  allowances  that  be  or  she  determines 
is  necessary  to  oflset  any  increase  in 
excess  emissions  of  aaihrdioidde  that 
resuhs  from  the  conec^on  and  will 
require  tiK  owners  «m1  operators  of  the 
opt-in  source  to  pay  an  excess  ©mission 
penaity  in  accorda«ce  *vith  part  77  of 
this  chapter. 

(F)  If  the  opt-in  source  is  governed  <by 
an  approved  thermal  energy  plan  uader 
§  74.47  and  if  the  opt-in  source  must 
submit  aoonflrmation  report  as 
specified  under  paragraph  (c)(2)  of  ^is 
section,  the  adjusted  amount  of 
allowances  that  should  remain  in  the 
opt-in  source's  compliance  subaccoont 
shall  be  calculated  as  follows: 
Adjusted  ennoBnt  of  allowances  = 


=  aJluwonccii  allocaleS  -  tons  enissed  -  the  larger  of 


'^  allowances  transferred 

ID  all  replacement  nnits  | 

or 

allowances  deducted 

for  reduced  utilization 


Number  of  allowances  allocated  for  the  calendar  year  x 


Average  utilization y^^rwd  ~  Average  utilizationga„n^g 


where, 

Average  Utilization«,i,mMc= 

the  average  utilization  of  the  opt-in 

source  as  defined  under  paragraph  (a)(2) 

of  this  section,  calculated  using  the 

estimated  reduction  in  the  opt-in 

source's  heat  input  under  (a)(1)  of  this 

section,  and  submitted  in  the  annual 

compliance  certification  report  for  the 

calendar  yeeu. 

Average  Utilizationv«rifi«j= 
the  average  utilization  of  the  opt-in 
source  as  defined  under  paragraph  (a)(2) 
of  this  section,  calculated  using  the 
verified  reduction  in  the  opt-in  source's 
heat  input  as  submitted  under 


paragraph  (c)(2)(i)(A)  of  this  section  by 
the  designated  representative  in  the 
confirmation  report. 

(D)  Overestimate.  If  the  total  of  the 
amounts  of  verified  reduction  in  the 
opt-in  source's  heat  input  included  in 
the  confirmation  report  is  less  than  the 
total  estimated  in  the  opt-in  source's 
annual  compliance  certification  report 
for  the  calendar  year,  then  the 
designated  representative  shall  include 
in  the  confirmation  report  the  number  of 
allowances  to  be  deducted  from  the  opt- 
in  source's  compliance  subaccount, 
which  equals  the  absolute  value  of  the 
result  of  the  formula  for  allowances 


baseline 


credited  under  paragraph  (c)(2)(iii)(C)  of 
this  section. 

(E)  Adjusted  allowances  remaining. 
Unless  paragraph  (c)(2)(iii)(B)  of  this 
section  applies,  the  designated 
representative  shall  include  in  the 
confirmation  report  the  adjusted  amount 
of  allowances  that  would  have  been 
held  in  the  opt-in  source's  compliance 
subaccount  if  the  deductions  made 
under  §  73.35(b)  of  this  chapter  had 
been  based  on  the  verified,  rather  than 
the  estimated,  reduction  in  the  opt-in 
source's  heat  input,  calculated  as 
follows: 


Adjusted  amount  of  allowances  = 


Allowances  held  after  deduction  -  Excess  emissions 
+ Allowances  credited  -  Allowances  deducted 


uhere, 

"Allowances  allocated"  shall  be  the 
original  ntintberof  allowances  allocated 
under  section  §  74.4tD  for  the  calendar 
year. 

"Tons  emitted"  shall  be  the  total  tons 
of  sulfur  dioxide  emitted  by  the  opt-in 
source  during  the  calendar  year,  as 
reported  in  accordance  with  subpart  F 
of  this  part  for  combustion  sources. 

"Allowances  transferred  to  all 
replacement  units'*  shall  be  the  sum  of 
allowances  transferred  to  all 
replacement  units  under  an  approved 
thermal  energy  plan  in  accordance  with 
§  74.47  and  adjusted  by  the 
Adminlslrator  in  accordance  with 
tj74.47|dU2J. 

"Alluwaooes  deducted  for  reduced 
atilizatioQ"  .shall  be  the  tataJ  SAUober  oi 
allowances  xiednctad  far  reduced 
utilization  as  calculated  in  accondance 
with  this  section  imjlmiing  any 
adjustBEMnts  requiced  under  part^apb 
(c)(iiiM£J  of  this  sactioa. 


§  74.45    Re<hjced  uttftzatien  tor  process 
sources.  [Reserved] 

§  74.4€    Opt-in  source  permanent 
stautdOMB,  reconstraction,  or  chaoge  in 
affected  status. 

^a)  Notification.  (1)  When  an  opt -in 
souoce  has  pennanently  shutdown 
during  the  calendar  year,  the  designated 
representative  shall  notify  the 
Adm  inistrator  of  the  date  of  shutdown, 
within  30  days  of  such  shutdown. 

(2)  When  an  opt-in  source  has 
undengooe  a  niadi&cation  that  qualifies 
as  a  reconstruct  i(Hi  as  defined  in  §  60.15 
of  this  chapter,  the  designated 
representative  shall  notify  the 
Administrator  of  the  date  of  completion 
of  the  reconstruction,  within  30  days  of 
such  completkm. 

(3)  When  aa  opt-in  source  becomes  an 
affected  unit  under  §  72.6  of  this 
chapter,  the  designated  represeotalrwe 
shall  aoU^  the  Adiaini Orator  of  such 
change  ia  the  ofjt-iia  souice's  affected 
status  within  30  days  of  such  char^. 


(b)  Admnistrator's  action.  11)  The 
Administrator  will  terminate  the  opt-in 
source's  opt-in  permit  smd  deduct 
allowances  as  provided  below  in  the 
following  circumstances: 

(i)  When  an  opt-in  source  has 
permanently  shutdown.  The 
Administrator  shall  deduct  allowaiices 
equal  in  mimnpr  to  and  with  the  sane 
or  earlier  compliance  use  date  as  those 
allocated  to  ihie  opt-in  source  uoder 
§  74.40  ior  the  calendar  year  in  which 
the  shut  xiown  occurs  and  for  ail  future 
years  following  the  year  in  'which  the 
shut  down  occiirs;  or 

{iij  When  an  opt-ia  soufoe  has 
undergone  a  modification  that  qualifies 
as  a  recoBStfuction  as  defined  in  §  60.13 
of  this  chapter.  The  Administrator  shaM 
dedfuct  aHowancas  aqnal  in  number  to 
and  w^  tte  sane  or  awher  coBipliance 
use  date  as  those  aliocated  to  the  opt-in 
source  loniiflr  §  74.40  for  the  calendar 
year  ic  which  the  reoonstructian  is 
completed  and  ail  ioture  ytars  ioliowing 
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the  year  in  which  the  reconstruction  is 
completed;  or 

(iii)  When  an  opt-in  source  becomes 
an  affected  unit  under  §  72.6  of  this 
chapter.  The  Administrator  shall  deduct 
allowances  equal  in  number  to  and  with 
the  same  or  earlier  compliance  use  date 
as  those  allocated  to  the  opt-in  source 
tmder  §  74.40  for  the  calendar  year  in 
which  the  opt-in  source  becomes 
affected  under  §  72.6  of  this  chapter  and 
all  future  years  following  the  calendar 
year  in  which  the  opt-in  source  becomes 
affected  under  §  72.6;  or 

(iv)  When  an  opt-in  source  does  not 
renew  its  opt-in  permit.  The 
Administrator  shall  deduct  allowances 
equal  in  number  to  and  with  the  same 
or  earlier  compUance  use  date  as  those 
allocated  to  the  opt-in  source  under 
§  74.40  for  the  calendar  year  in  which 
the  opt-in  source's  opt-in  permit  expires 
and  all  future  years  following  the  year 
in  which  the  opt-in  source's  opt-in 
p>ermit  expires. 

(2)  After  the  allowance  deductions 
under  paragraph  (b)(1)  of  this  section 
are  made,  the  Administrator  will  close 
the  opt-in  source's  unit  account  in  the 
Allowance  Tracking  System.  If  any 
allowances  remain  in  the  opt-in  source's 
unit  account  after  allowance  deductions 
are  made  under  paragraph  (b)(1)  of  this 
section,  and  any  deductions  made  under 
part  77  of  this  diapter,  the 
Administrator  will  establish  a  general 
account  for  the  opt-in  source,  and 
transfer  any  remaining  allowances  into 
this  general  account.  The  designated 
representative  for  the  opt-in  source  shall 
become  the  authorized  account 
representative  for  the  general  account. 

S  74.47    Transfer  of  ailowar>ces  from  the 
replacement  of  ttiermal  energy — 
combustion  sources. 

(a)  Thermal  energy  plan. — (1)  General 
provisions.  The  designated 
representative  of  an  opt-in  source  that 
seeks  to  qualify  for  the  transfer  of 
allowances  based  on  the  replacement  of 
thermal  energy  by  a  replacement  unit 
shall  submit  a  thermal  energy  plan 
subject  to  the  requirements  of  §  72.40(b) 
of  this  chapter  for  multi-unit 
compliance  options  and  this  section. 
The  effective  period  of  the  thermal 
energy  plan  shall  begin  from  January  1 
of  the  first  full  calendar  year  for  which 
the  plan  is  approved  and  end  December 
31  of  the  last  full  calendar  year  for 
which  the  opt-in  permit  containing  the 
plan  is  in  effect. 

(2)  Applicability.  This  section  shall 
apply  to  any  designated  representative 
of  an  opt-in  source  and  any  designated 
representative  of  each  replacement  unit 
seeking  to  transfer  allowances  based  on 
the  replacement  of  thermal  energy. 


(3)  Contents.  Each  thermal  energy 
plan  shall  contain  the  following 
elements  in  a  format  prescribed  by  the 
Administrator: 

(i)  The  calendar  year  that  the  thermal 
energy  plan  takes  effect,  which  shall  be 
the  Hrst  year  the  replacement  unit(s) 
will  replace  thermal  energy  of  the  opt- 
in  source; 

(ii)  The  name,  authorized  account 
representative  identification  number, 
and  telephone  number  of  the  designated 
representative  of  the  opt-in  source; 

(iii)  The  name,  authorized  account 
representative  identiHcation  number, 
and  telephone  number  of  the  designated 
representative  of  each  replacement  unit; 

(iv)  The  opt-in  source's  account 
identification  number  in  the  Allowance 
Tracking  System; 

(v)  Each  replacement  unit's  account 
identification  number  in  the  Allowance 
Tracking  System  (ATS); 

(vi)  The  type  of  fuel  used  by  each 
replacement  unit; 

(vii)  The  allowable  SO2  emissions 
rate,  expressed  in  Ibs/mmBtu,  of  each 
replacement  unit  for  the  calendar  year 
for  which  the  plan  will  take  effect. 
When  a  thermal  energy  plan  is  renewed 
in  accordance  with  paragraph  (a)(9)  of 
this  section,  the  allowable  SO3  emission 
rate  at  each  replacement  unit  will  be  the 
most  stringent  federally  enforceable 
allowable  SO2  emissions  rate  applicable 
at  the  time  of  renewal  for  the  calendar 
year  for  which  the  renewal  will  take 
effect.  This  rate  will  not  be  annualized; 

(viii)  The  estimated  amount  of  total 
thermal  energy  to  be  reduced  at  the  opt- 
in  source,  including  all  energy  flows 
(steam,  gas,  or  hot  water)  used  for  any 
process  or  in  any  heating  or  cooling 
application; 

(ix)  The  estimated  total  thermal 
energy  at  each  replacement  unit  for  the 
year  prior  to  the  year  for  which  the  plan 
is  to  take  effect,  including  all  energy 
flows  (steam,  gas,  or  hot  water)  used  for 
any  process  or  in  any  heating  or  cooling 
application; 

(x)  The  estimated  amount  of  total 
thermal  energy  at  each  replacement  unit 
after  replacing  thermal  energy  at  the 
opt-in  source,  including  all  energy  flows 
(steam,  gas,  or  hot  water)  used  for  any 
process  or  in  any  heating  or  cooling 
application; 

(xi)  The  estimated  amount  of  thermal 
energy  at  each  replacement  unit, 
including  all  energy  flows  (steam,  gas, 
or  hot  water)  used  for  any  process  or  in 
any  heating  or  cooling  application, 
replacing  the  thermal  energy  at  the  opt- 
in  source; 

(xii)  Estimated  total  annual  hiel  input 
at  each  replacement  unit  after  replacing 
thermal  energy  at  the  opt-in  source; 


(xiii)  The  number  of  allowances 
calculated  under  paragraph  (b)  of  this 
section  that  the  opt-in  source  will 
transfer  to  each  replacement  unit 
represented  in  the  thermal  energy  plan. 

(xiv)  The  estimated  number  of 
allowances  to  be  deducted  for  reduced 
utilization  under  §  74.44; 

(xv)  Certi5cation  that  each 
replacement  unit  has  entered  into  a 
legally  binding  steam  sales  agreement  to 
provide  the  theimal  energy,  as 
calculated  under  paragraph  (a)(3)(xi)  of 
this  section,  that  it  is  replacing  for  the 
opt-in  source.  The  designated 
representative  of  each  replacement  unit 
shall  maintain  and  make  available  to  the 
Administrator,  at  the  Administrator's 
request,  copies  of  documents 
demonstrating  that  the  replacement  unit 
is  replacing  the  thermal  energy  at  the 
opt-in  source. 

(4)  Submission.  The  designated 
representative  of  the  opt-in  source 
seeking  to  qualify  for  the  transfer  of 
allowances  based  on  the  replacement  of 
thermal  energy  shall  submit  a  thermal  ^ 
energy  plan  to  the  permitting  authority 
by  no  later  than  July  1  of  the  calendar 
year  prior  to  the  first  calendar  year  for 
which  the  plan  is  to  be  in  effect.  The 
thermal  energy  plan  shall  be  signed  and 
certified  by  the  designated 
representative  of  the  opt-in  source  and 
each  replacement  unit  covered  by  the 
plan. 

(5)  Retirement  of  opt-in  source  upon 
enactment  of  plan,  (i)  If  the  opt-in 
source  will  be  permanently  retired  as  of 
the  effective  date  of  the  thermal  energy 
plan,  the  opt-in  source  shall  not  be 
required  to  monitor  its  emissions  upon 
retirement,  consistent  with  §  75.67  of 
this  chapter,  provided  that  the  following 
reguirements  are  met: 

(A)  The  designated  representative  of 
the  opt-in  source  shall  include  in  the 
plan  a  request  for  em  exemption  from 
the  requirements  of  part  75  in 
accordance  with  §  75.67  of  this  chapter 
and  shall  submit  the  following 
statement:  "I  certify  that  the  opt-in 
source  ("is'.'  or  "will  be",  as  applicable) 
permanently  retired  on  the  date 
specified  in  this  plan  and  will  not  emit 
any  sulfur  dioxide  or  nitrogen  oxides 
after  such  date." 

(B)  The  opt-in  source  shall  not  emit 
any  sulfur  dioxide  or  nitrogen  oxides 
after  the  date  specified  in  the  plan. 

(ii)  Notwithstanding  the  monitoring 
exemption  discussed  in  paragraph 
(a)(5)(i)  of  this  section,  the  designated 
representative  for  the  opt-in  source  shall 
submit  the  annual  compliance 
certification  report  provided  under 
paragraph  (d)  of  this  section. 

(6)  Administrator's  action.  If  the 
permitting  authority  approves  a  thermal 
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energy  plan,  the  Administrator  will 
aimually  transfer  allowances  to  the 
Allowance  Tracking  System  account  of 
each  replacement  unit,  as  provided  in 
the  approved  plan. 

(7)  Incorporation,  modification  and 
renewal  of  a  thermal  energy  plan,  (i)  An 
approved  thermal  energy  plan, 
including  any  revised  or  renewed  plan 
that  is  approved,  shall  be  incorporated 
into  both  the  opt-in  permit  for  the  opt- 
in  source  and  the  Acid  Rain  permit  for 
each  replacement  unit  governed  by  the 
plan.  Upon  approval,  the  thermal  energy 
plan  shall  be  incorporated  into  the  Acid 
Rain  j)ermit  for  each  replacement  unit 
pursuant  to  the  requirements  for 
administrative  permit  amendments 
under  §  72.83  of  this  chapter. 

(ii)  In  order  to  revise  an  opt-in  permit 
to  add  an  approved  thermal  energy  plan 
or  to  change  an  approved  thermal 
energy  plan,  the  designated 
representative  of  the  opt-in  source  shall 
submit  a  plan  or  a  revised  plan  under 


paragraph  (a)(4)  of  this  section  and  meet 
the  requirements  for  permit  revisions 
under  §  72.80  and  either  §  72.81  or 
§  72.82  of  this  chapter. 

(8)  Termination  of  plan,  (i)  A  thermal 
energy  plan  shall  be  in  effect  imtil  the 
earlier  of  the  expiration  of  the  opt-in 
permit  for  the  opt-in  source  or  the  year 
for  which  a  termination  of  the  plan 
takes  effect  under  paragraph  (a)(8)(ii)  of 
this  section. 

(ii)  Termination  of  plan  by  opt-in 
source  and  replacement  units.  A 
notification  to  terminate  a  thermal 
energy  plan  in  accordance  with 
§  72.40(d)  of  this  chapter  shall  be 
submitted  no  later  than  December  1  of 
the  calendar  year  for  which  the 
termination  is  to  take  effect. 

(iii)  If  the  requirements  of  paragraph 
(a)(8)(ii)  of  this  section  are  met  and 
upon  revision  of  the  opt-in  permit  of  the 
opt-in  soiuce  and  the  Acid  Rain  permit 
of  each  replacement  unit  governed  by 
the  thermal  energy  plan  to  terminate  the 


plan  piusuant  to  §  72.83  of  this  chapter, 
the  Administrator  will  adjust  the 
allowances  for  the  opt-in  source  and  the 
replacement  units  to  reflect  the  transfer 
back  to  the  opt-in  source  of  the 
allowances  transferred  from  the  opt-in 
source  under  the  plan  for  the  year  for 
which  the  termination  of  the  plan  takes 
effect. 

(9)  Renewal  of  thermal  energy  plan. 
The  designated  representative  of  an  opt- 
in  source  may  renew  the  thermal  energy 
plan  as  part  of  its  opt-in  permit  renewal 
in  accordance  with  §  74.19. 

(b)  Calculation  of  transferable 
allowances — (1)  Qualifying  thermal 
energy.  The  amount  of  thermal  energy 
credited  towards  the  transfer  of 
allowances  based  on  the  replacement  of 
thermal  energy  shall  equal  the 
qualifying  thermal  energy  and  shall  be 
calculated  for  each  replacement  unit  as 
follows: 


the  estimated  thermal  energy 
Qualifying  thermal  energy  =  at  the  replacement  unit 

under  paragraph  (a)(3)(xi)  of  this  section 


(2)  Fuel  associated  with  qualifying 
thermal  energy.  The  fuel  associated  with 
the  qualifying  thermal  energy  at  each 


replacement  unit  shall  be  calculated  as 
follows: 


Fuel  associated  with 
Qualifying  thermal  energy 


Qualifying  thermal  energy 
Efficiency  constant 


where, 

"Qualifying  thermal  energy"  for  the 
replacement  unit  is  as  defined  in 
paragraph  (b)(1)  of  this  section; 

"Efficiency  constant"  for  the 
replacement  unit 


=  0.85,  where  the  replacement  unit  is  a 

boiler 
=  0.80,  where  the  replacement  unit  is  a 

cogenerator 
(3)  Allowances  transferable  from  the 
opt-in  source  to  each  replacement  unit. 


The  number  of  allowances  transferable 
from  the  opt-in  source  to  each 
replacement  unit  for  the  replacement  of 
thermal  energy  is  calculated  as  follows: 


transferable  allowances 
for  the  replacement  unit 


Fuel  Associated  with        allowable  SO,  emission  rate 


Qualifying  thermal  energy ' 


(in  Ib/mmBtu) 


replacemen  unil 


2000 


where, 

"Allowable  SO2  emission  rate"  for  the 
replacement  imit  is  as  defined  in 
paragraph  (a)(3)(vii)  of  this  section; 

"Fuel  associated  with  qualifying 
thermal  energy"  is  as  defined  in 
paragraph  (b)(2)  of  this  section; 

(c)  Transfer  prohibition.  The 
allowances  transferred  fi'om  the  opt-in 
source  to  each  replacement  unit  shall 
not  be  transferred  from  the  unit  account 
of  the  replacement  unit  to  any  other 


account  in  the  Allowance  Tracking 
System. 

(d)  Compliance — (1)  Annual 
compliance  certification  report,  (i)  As 
required  for  all  opt-in  sources,  the 
designated  representative  of  the  opt-in 
source  covered  by  a  thermal  energy  plan 
must  submit  an  opt-in  utilization  report 
for  the  calendar  year  as  part  of  its 
annual  compliance  certification  report 
under  §  74.44(c)(1). 

(ii)  The  designated  representative  of 
an  opt-in  source  must  submit  a  thermal 


energy  compliance  report  for  the 
calendar  year  as  part  of  the  annual 
compliance  certification  report,  which 
must  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator: 

(A)  The  name,  authorized  account 
representative  identification  number, 
and  telephone  number  of  the  designated 
representative  of  the  opt-in  source; 

(B)  The  name,  authorized  account 
representative  identification  number. 


the  replacement  of  thermal  energy. 


thermal  energy  at  the  opt-in  source; 


permitting  authority  approves  a  thermal 
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and  tefophon*  number  of  the  designstad 
representative  of  each  replacement  unif; 

(C)  The  opt-in  soun.'e's  a«xount 
idantificatiua  nuntber  in  the  Alluivance 
Tracking  System  (ATS): 

{P)  The  account  idenbfication  aumber 
in  the  Allowance  Tracking  System 
(ATS)  lur  each  replacemenl  unit; 

(E)  The  actual  amount  of  total  thermal 
energy  reduced  at  the  opt-in  source 
during  the  calendar  year,  inchidlng  all 
energy  flows  (steam,  gas,  or  hot  water) 
used  for  any  process  or  in  any  beating 
or  cooling  application; 

(F)  The  actual  amount  of  thermal 
energy  at  each  replacement  unit, 
including  all  enargy  flows  (steana,  g^M, 
or  hot  water)  used  for  any  process  or  in 
any  beating  ot  cooling  application, 
replacing  the  thermal  eneigy  at  tha  opt- 
in  source; 

(G)  The  actual  amount  of  total  thetmai 
eneigy  at  each  replacement  unit  after 
replacing  thermal  energy  at  the  opi-in 
source,  including  all  energy  flows 
(steam,  gas,  or  hot  water)  used  for  any 
process  or  in  any  heating  or  cooling 
application; 

(H)  Actual  total  fuel  input  at  each 
replacement  unit  as  determined  ia 
accordance  with  part  75  of  this  chapter; 

(1)  Calculations  of  allowance 
adjustments  to  be  performed  by  the 
Administrator  in  accordance  with 
paragraph  (d)(2)  of  this  section. 

(2)  Allowance  adjustments  by 
Administrator,  (i)  The  Administrator 
will  adjust  the  number  of  allowances  in 
the  Allowance  Tracking  System 
accounts  for  the  opt-in  source  and  for 
each  replacement  unit  to  reflect  any 
changes  between  the  estiiaated  values 
submitted  in  tha  thermal  energy  plan 
pursuant  to  paranaph  (a)  of  this  section 
and  the  actual  values  submitted  in  the 
tbermaf  energy  cerapKance  report 
pursuant  to  paragraph  (d)  of  this 
section.  Tne  values  to  be  considered  for 
this  adjustment  include: 

(A)  The  number  of  allowances 
transferable  by  th»  ep»-ki  source  to  each 
replacement  unit,  calculated  in 
paragraph  (b)  of  this  section  using  the 
actual,  rather  than  estimated,  thermal 
energy  at  the  replacement  unit  replacing 
thermal  eneigy  at  the  opt-in  source. 

(B)  The  aumber  of  alluwaju:es 
deducted  from  the  Allowance  Tracking 
System  account  of  tite  opt-ia  source, 
calculated  undbr  §  74.44i(bK2l- 

(ii)  If  the  opt-in  source  includes  in  tha 
opt-in  utilization  report  under  $  74.44 
estimates  for  reductions  in  heat  input, 
then  the  Administrator  will  adjust  the 
iMtmber  of  a)io««ancas  in  the  Allowance 
Tracking  System  accounts  for  tiie  opt- in 
source  and  (or  each  replacemunt  unU  to 
reflect  any  difCsfencafi  between  tha 
estimated  values  submitted  in  the  opt- 


in  otiKzation  report  and  the  actuaf 
vahies  submitted  in  the  coafLtmation 
report  pur^iant  to  5  74.44(c)(2). 
(3)  Liability  The  owners  and 
operators  of  an  opt-in  source  or  a 
replacement  unit  governed  by  an 
approved  thermal  energy  plan  shall  be 
liable  fnr  any  violation  of  the  plan  or 
this  section  at  that  opt- in  source  or 
replacement  unit  that  is  governed  by  the 
thermal  energy  plan,  including  liability 
for  fulfilling  the  obligations  specified  in 
part  77  of  this  chapter  and  section  411 
of  the  Act. 


§74.48    Tramtarof 
replacemaNt  of  tftermai 
sources  [Heaerved] 


frooiiha 


i  74.49    Calculation  tor  deducltng 
aUowancee. 

(a)  Allowance  deduction  formula.  The 
CoUowing  formula  shall  be  used  to 
determine  the  total  aumber  of 
allowances  to  be  deducted  for  the 
calendar  year  f^om  the  allowances  held 
in  an  opt-in  source's  compliance 
subaccount  as  of  tha  allowance  transfer 
deadline  appticable  to  that  yaar: 

Total  allowances  deducted  =  Tons 

emitted  +  Allowances  deducted  for 
reduced  utilization  where: 

(1)(i)  Except  as  provided  in  paragraph 
(a)(l)(ii)  of  this  se<.tion,  "Tons  enutled" 
shall  be  the  total  tons  of  sulfur  dioxide 
emitted  by  the  opt-in  source  during  the 
calendar  year,  as  reported  in  accordance 
with  subpart  F  of  this  part  for 
combustion  sources  or  subpart  C  of  this 
part  for  process  sources. 

(ii)  If  the  effective  date  of  the  opt-in 
source's  permit  took  affect  on  a  dat» 
other  than  January  1,  "Tons  emitted"  for 
tha  first  calendar  year  shaii  be  the  total 
tons  of  sulfur  dioxide  emitted  by  the 
opt-in  source  during  the  calendar 
quarters  for  which  the  opt-iu  source's 
ept-in  permit  is  effective,  as  reported  in 
accordance  with  subpart  F  of  this  part 
for  conabustion  soufcas  or  subpart  G  of 
this  part  for  process  sources. 

(2)  "Allowances  deducted  few  reduced 
utilizaboo"  shall  be  the  total  number  of 
allowances. deducted  for  reiiuced 
utilization  as  calculated  in  accordance 
with  §  74.44  for  combustion  sources  or 
§  74.45  for  process  sourcrus. 

§  74.50    Deducting  opt-In  source 
allownces  from  ATS  accounts. 

(a)  Deduction  of  allowances.  The 
Administrator  may  deduct  any 
allowances  that  were  allocated  to  an 
opt-in  source  under  §  74.40  by 
removing,  from  any  AUowaoce  Tracking 
System  accounts  in  which  they  ar«  held, 
the  allowances  in  an  amouut  speciGed 
in  paragraph  (d)  of  this  section,  under 
the  following  circumstances: 


(1)  When  the  opt-in  source  has 
permanently  shut  down;  or 

(2)  When  the  opt-in  source  has  been 
reconstructed;  or 

(3)  When  the  opt-in  source  becomes 
an  affected  unit  uader  §  72.6  of  this 
chapter,  or 

(4)  When  the  opt-in  source  fails  to 
ri^new  its  opt- in  permit. 

(b)  Method  of  deduction.  The 
Administrator  will  deduct  alftowances 
beginning  with  those  allowances  with 
the  latest  recorded  date  of  transfer  ont 
of  the  opt-in  source's  imit  accfHint. 

(c)  Notification  of  deduction.  When 
allowances  are  deducted,  the 
Administrator  will  send  a  written 
notification  to  the  authorized  account 
representative  of  each  Allowance 
Tracking  System  account  from  whidl 
allowances  were  deducted.  The 
notification  will  state: 

(1)  The  serial  numbers  of  all 
allowances  deducted  from  the  account, 

(2)  The  reason  for  deducting  the 
allowances,  and 

(3)  The  date  of  deduction  of  the 
allowances. 

(d)  Amount  of  deduction.  The 
Administrator  may  deduct  allowances 
in  accordance  with  paragraph  (a)  of  this 
section  in  an  amount  mtjuired  to  offset 
any  excess  emissiona  in  accordance 
with  part  77  of  this  chapter  and  when 
an  opt-in  source  does  not  hold 
allowances  equal  in  number  to  and  with 
the  same  or  earlier  compliance  use  date 
for  the  calendar  years  specified  under 

§  74.46(b)(1)  (i)  through  (iv)  in  an 
amount  required  to  be  deducted  under 
§  74.46(b)(1)  (i)  through  (iv). 

Subpart  F — Monitoring  Emisshms: 
Combustion  Sources 

§  74.60    Monitoring  requlremants. 

(a)  Monitoring  requirements  for 
combustion  sources.  The  owner  or 
operator  of  each  combustion  source 
shall  meet  all  of  the  requirements 
specified  ia  part  75  ef  this  chapter  for 
the  owners  and  operators  of  an  affected 
unit  to  install,  certify,  operate,  and 
maintain  a  continuous  emission 
monitoring  system,  an  excepted 
monitoring  system,  or  an  approve<f 
alternative  monitoring  system  in 
accordance  with  part  75  of  this  chapter. 

(b)  Monitoring  requirements  for  opt- in 
sources.  The  owner  or  operator  of  each 
opt-in  source  shall  install,  certify, 
operate,  and  maintain  a  continuous 
emission  tnonitoriag  system,  an 
excepted  monitoring  system,  an 
approved  alternative  monitof ing  s}  stein 
in  accordance  with  part  75  of  this 
chapter. 


ot  the  replacement  unit  to  any  otiier 


an  opt-in  source  must  submit  a  thermal 
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§74.61    Monitoring  plan. 

(a)  Monitoring  plan.  The  designated 
representative  of  a  combustion  source 
shall  meet  all  of  the  requirements 
specified  under  part  75  of  this  chapter 
for  a  designated  representative  of  an 
affected  unit  to  submit  to  the 
Administrator  a  monitoring  plem  that 
includes  the  information  required  in  a 
monitoring  plan  under  §  75.53  of  this 
chapter.  This  monitoring  plan  shall  be 
submitted  as  part  of  the  combustion 
source's  opt-in  permit  application  under 
§74.14  of  this  part. 

(b)  [Reserved]. 

Subpart  G — Monitoring  Emissions: 
Process  Sources — [Reserved] 

PART  75-CONTlNUOUS  EMISSION 
MONITORING 

17.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7651,  et  seq. 

18.  Section  75.4  is  amended  by 
revising  paragraph  (a)  introductory  text, 
and  by  adding  paragraph  (a)(5)  to  read 
as  follows: 

§  75.4    Compliance  dates. 

(a)  The  provisions  of  this  part  apply 
to  each  existing  Phase  I  and  Phase  II 
unit  on  February  10,  1993.  For 
substitution  or  compensating  units  that 
are  so  designated  under  the  acid  rain 
permit  which  governs  the  unit  and 
contains  the  approved  substitution  or 
reduced  utilization  plan,  pursuant  to 
§  72.41  or  §  72.43  of  this  chapter,  the 
provisions  of  this  part  become 
applicable  upon  the  issuance  date  of  the 
acid  rain  permit.  For  combustion 
sources  seeking  to  enter  the  Opt-in 
Program  in  accordance  with  part  74  of 
this  chapter,  the  proNisions  of  this  part 
become  applicable  upon  the  submission 
of  an  opt-in  permit  application  in 
accordance  with  §  74.14  of  this  chapter. 
In  accordance  with  §  75.20.  the  owTier  or 
operator  of  each  existing  affected  unit 
shall  ensure  that  all  certification  tests 
for  the  required  continuous  emission 
monitoring  systems  and  continuous 
opacity  monitoring  systems  are 
completed  not  later  than  the  following 
dates  (except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section): 


(5)  For  combustion  sources  seeking  to 
enter  the  Opt-in  Program  in  accordance 
with  part  74  of  this  chapter,  the 
expiration  date  of  a  combustion  source's 
opt-in  permit  imder  §  74.14(e)  of  this 
chapter. 


19.  Section  75.16  is  amended  by 
revising  paragraph  (a)(2){ii)(A)  and 
(b)(2)(ii)(A)  to  read  as  follows: 

§  75.16    Special  provisions  for  monitoring 
emissions  from  common  by-pass,  and 
multiple  stacks  for  SO:  emissions  and  heat 
input  determinations. 

(a)  *   *   * 

(2)*   *  * 

(ii)  *   *  * 

(A)  Designate  the  Phase  II  units  as 
substitution  units  according  to  the 
procedure  in  part  72  of  this  chapter  and 
the  non-affected  units  as  opt-in  sources 
in  accordance  with  part  74  of  this 
chapter  and  combine  emissions  for 
compliance  purposes;  or 
*        *        *        *        * 

(b)*   *  * 

(2)*    *    • 

(ii)  *    *   * 

(A)  Designate  the  non-affected  units 
as  opt-in  sources  in  accordance  with 
part  74  of  this  chapter  and  combine 
emissions  for  compliance  purposes;  or 
***** 

20.  Section  75.20  is  amended  by 
revising  the  first  sentence  after  the 
heading  in  paragraph  (a)(3)  to  read  as 
follows: 

§  75.20    Certification  and  recertlfication 
procedures. 

(a)*   •   * 

(3)  Provisional  approval  of 
certification  applications.  Upon  the 
successful  completion  of  the  required 
certification  procedures  for  each 
continuous  emission  or  opacity 
monitoring  system  or  component 
thereof  and  subsequent  submittal  of  a 
complete  certification  application  in 
accordance  with  §  75.63,  each 
continuous  emission  or  opacity 
monitoring  system  or  component 
thereof  shall  be  deemed  provisionally 
certified  for  use  under  the  Acid  Rain 
Program  for  a  period  not  to  exceed  120 
days  following  receipt  by  the 
Administrator  of  the  complete 
certification  application;  provided  that 
no  continuous  emission  or  opacity 
monitoring  systems  for  a  combustion 
source  seeking  to  enter  the  Opt-in 
Program  in  accordance  with  part  74  of 
this  chapter  shall  be  deemed 
provisionally  certified  for  use  under  the 
Acid  Rain  Program.  *  *   * 
***** 

21.  Section  75.63  is  amended  by 
revising  paragraph  (a)  and  (b)(1)  to  read 
as  follows: 

§  75.63    Certirication  or  recertification 
application. 

(a)  Submission.  The  designated 
representative  for  an  affected  unit  or  a 
combustion  source  seeking  to  enter  the 


Opt-in  Program  in  accordance  with  part 
74  of  this  chapter  shall  submit  the 
request  to  the  Administrator  within  30 
days  after  completing  the  certification 
test. 

(b)*   *   * 

(1)  A  copy  of  the  monitoring  plan  (or 
any  modifications  to  the  monitoring 
plan)  for  the  unit,  or  units,  or 
combustion  source  seeking  to  enter  the 
Opt-in  Program  in  accordance  with  part 
74  of  this  chapter,  if  not  previously 
submitted. 
***** 

22.  Section  75.67  is  revised  to  read  as 
follows: 

§  75.67    Retired  units  petitions. 

(a)  For  units  that  will  be  permanently 
retired  prior  to  January  1. 1995,  an 
exemption  from  the  requirements  of  this 
part,  including  the  requirement  to 
install  and  certify  a  continuous 
emissions  monitoring  system,  may  be 
obtained  from  the  Administrator  if  the 
designated  representative  submits  a 
complete  petition,  as  required  in  §  72.8 
of  this  chapter,  to  the  Administrator 
prior  to  the  deadline  in  §  75.4  by  which 
the  continuous  emission  or  opacity 
monitoring  systems  must  complete  the 
required  certification  tests. 

(b)  For  combustion  sources  seeking  to 
enter  the  Opt-in  Program  in  accordance 
with  part  74  of  this  chapter  that  will  be 
permanently  retired  and  governed  upon 
entry  into  the  Opt-in  Program  by  a 
thermal  energy  plan  in  accordance  with 
§  74.47  of  this  chapter,  an  exemption 
from  the  requirements  of  this  part, 
including  the  requirement  to  install  and 
certify  a  continuous  emissions 
monitoring  system,  may  be  obtained 
from  the  Administrator  if  the  designated 
representative  submits  to  the 
Administrator  a  petition  for  such  an 
exemption  prior  to  the  deadline  in 

§  75.4  by  which  the  continuous 
emission  or  opacity  monitoring  systems 
must  complete  the  required  certification 
tests. 

PART  77— EXCESS  EMISSIONS 

23.  The  authority  citation  for  part  77 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

24.  Section  77.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  77.6    Penalties  for  excess  emissions  of 
sulfur  dioxide  and  nitrogen  oxides. 

(a)  If  excess  emissions  of  sulfur 
dioxide  or  nitrogen  oxides  occur  at  an 
affected  unit  during  any  year,  the 
owners  and  operators  of  the  affected 
unit  shall  pay,  wdthout  demand,  an 
excess  emissions  penalty,  as  calculated 
under  paragraph  (b)  of  this  section. 


-°—  -"''"  ■' 
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Such  payoMnt  shatl  be  subwrittwd  (o  th» 
Administralor  bo  latar  tba»  60  ciays 
'  the  end  of  any  y«Br  during  which 
I  snussiuns  occutt«4  iit  an  affected 
unit  or,  for  any  increase  in  excess 
emissions  of  sulfur  dioxide  detcrmiited 
after  adtustments  made  under  §  72.91(b) 
o{  this  chapter,  or  §  74.44fcK2)  of  this 
chapter,  by  Juiy  31  of  the  year  in  which 
the  adjustments  are  made. 


PAFTT  78— APPEALS  PROCEDURES 
FOR  ACID  RAIN  PRCXiRAM 

25.  The  authority  citation  fur  part  78 
continues  to  read  as  follows: 

Autliority:  42  VS.C.  760t  and  7651.  et  seq. 

26.  Section  78.1  is  amended  by 
revising  paragraphs  (b)(3)  and  (bK4)  and 
by  adding  paragraph  (b)i5)  to  read  as 
follows: 

S78.t    Purpose  and  scope. 

(b)'  •  • 

(3)  Under  part  74  of  this  chapter. 

(i)  The  determination  of 
incompleteness  of  an  opt-in  permit 
appKcation; 

(ii)  The  issuance  or  denial  of  an  opt- 
in  permit  and  approval  or  disapproval 


of  the  transfer  of  allowances  for  the 
replacement  of  thermal  enwu', 

(iii)  The  approval  or  disappRMra)  of  ■ 
permit  revision  to  au  opt-in  pwmit; 

(iv)  The  decision  oa  the  deductioo  or 
return  of  ailowaDcas  under  subpart  E  of 
part  74  of  this  chapter. 

(4)  Under  part  75  of  this  chapter, 
(i)  The  decision  on  a  petitiun  for 

approval  of  an  alternative  monitoring 
system; 

(ii)  The  approval  or  disapproval  of  a 
monitoring  system  certification  or 
recertihcation; 

(iii)  The  finalization  of  annual 
emissions  data,  including  retroactive 
adjustment  based  on  audit; 

(iv)  The  determination  of  the 
percentage  of  emissions  reduction 
achieved  by  qualifying  Phase  1 
technology;  and 

(v)  The  determination  on  the 
acceptability  of  parametric  mlwing  data 
procedures  for  a  unit  equipped  with 
add-on  controls  fox  sulfur  dioxide  and 
nitrogen  oxides  in  accordance  with  i>art 
75  of  this  chapter. 

(5)  Under  part  77  of  this  chapter,  the 
determination  of  incompleteness  of  an 
offset  plan  and  the  approval  or 
disapproval  of  an  offset  plan  under 


§  77.4  of  this  chapter  and  the  deduction 
of  allowances  under  §  77.5tc)  of  this 
chapttr. 

•         •         «         •         • 

27.  Section  78.3  is  amended  by 

revising  paragraph  faKl)  introductory 
text,  and  paragraph  (d)(2)  to  read  as 
follows: 

§  78.3    Petition  lor  adminislrative  review 
and  request  for  evidentiary  hearing. 

(a)*    •    * 

(t)  The  following  persons  mey 
petition  for  administrative  review  of  a 
decision  of  the  Administrator  that  is 
made  under  parts  72,  74,  75.  76,  and  77 
of  this  chapter  and  that  is  appealable 
under  §  78.1(a>  of  this  ptart; 
***** 

(d)*   •   • 

(2)  Any  provision  or  requirement  of 
parts  72.  73.  74.  75,  76.  or  77  of  this 
chapter,  including  any  standard 
requirement  under  §  72.9  of  this  chapter 
and  any  emissions  monitoring  or 
reporting  requirements  under  part  75  of 
this  chapter; 
***** 
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RIN211S-AA03 

Qualifications  for  Tanl(ermen,  and  for 
Persons  in  Charge  of  Transfers  of 
Dangerous  Liquids  and  Liquefied 
Oases 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  rule. 

SUMMARY:  The  Coast  Guard  is  issuing  an 
interim  rule  that  sets  out  qualiBcations 
for  tankermen,  and  for  persons  in  charge 
of,  and  assisting  in,  the  handling, 
transfer,  and  transport  of  oil  and  certain 
hazardous  liquid  cargoes  in  bulk  aboard 
vessels.  It  intends  the  establishment  of 
training  standards,  of  operational 
requirements,  and  of  a  certification 
procedure  to  ensure  that  these  persons 
are  competent  to  perform  their  duties 
even  diuing  emergencies. 
Implementation  of  this  rule  will 
improve  the  handling,  transfer,  and 
transport  of  these  cargoes  and  reduce 
the  risk  and  severity  of  spillage  from 
tank  vessels. 

DATES:  This  interim  rule  is  effective 
March  31, 1996.  Comments  must  be 
received  by  June  30,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2,  3406)  (CGD  79-116), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  IX: 
20593-0001,  or  may  be  deUvered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  David  C.  Paxton,  Project  Manager, 
Office  of  Marine  Safety.  Security,  and 
Environmental  Protection  (G-MVP). 
phone  (202)  267-0224. 
SUPPLEIMENTARY  INFORIMATION:  Although 
this  is  a  rule,  not  a  notice,  it  is  an 
interim  rule;  changes  may  be  made, 
where  warranted.  Therefore,  interested 
persons  may  participate  in  evaluating 
this  rule  by  submitting  written  data, 
views,  or  argiunents.  Each  written 
comment  should  include  the  name  and 
address  of  the  person  making  it,  identify 
this  rule  (CGD  79-116)  and  the  specific 
section  of  the  rule  to  which  the 
comment  appUes,  and  give  a  reason  for 
the  comment.  Please  submit  two  copies 


of  each  comment  and  attachment  in  an 
unbound  format,  no  larger  than  8'/^  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  A  person  desiring  an 
acknowledgment  that  his  or  her 
comment  has  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  The  Coast  Guard 
will  consider  all  comments  received 
diuing  the  comment  period  before  it 
decides  whether  to  modify  or  confirm 
this  rule. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
insp)ection  or  copying  at  Room  3406. 
U.S.  Coast  Guard  Headquarters. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  David 
C.  Paxton.  Project  Manager,  and  Mr. 
Patrick  J.  Murray,  Project  Counsel. 
Office  of  Chief  Counsel. 

Regulatory  History 

The  Coast  Guard  published  in  the 
Federal  Register  a  supplemental  notice 
of  proposed  rulemaking  (SNPRM).  on 
October  17,  1989:  CGD  79-116  and  CGD 
79-1 16a  (54  FR  42624),  entitled, 
"Tankerman  Requirements  and 
Qualifications  for  Persons-in-Charge  of 
Ciangerous  Liquid  and  Liquefied  Gas 
Transfer  Operations".  The  Coast  Guard 
received  42  comments  on  this  SNPRM. 
No  public  meeting  was  requested,  nor 
was  one  held. 

Before  the  SNPRM,  the  Coast  Guard 
had  published  in  the  Federal  Register 
two  notices  of  proposed  rulemaking 
(NPRMs),  both  on  December  18, 1980: 
CGD  79-116  (45  FR  83290),  with 
proposed  rules  for  tankermen;  and  CGD 
79-1 16a  (45  FR  83268),  with  proposed 
rules  for  persons  in  charge  of  oil 
transfers.  The  Coast  Guard  combined 
these  two  rulemakings  in  the  SNPRM, 
and  withdrew  docket  79-1 16a  as  a 
distinct  rulemaking. 

Background  and  Purpose 

Since  the  early  1970s,  a  number  of 
major  marine  casualties  have  occurred 
through  human  error  and  a  lack  of 
awareness  on  the  part  of  personnel 
involved  in  the  handling,  transfer,  and 
transport  of  dangerous  liquids  and 
liquefied  gases  as  cargo  on  vessels. 
Among  these  were  the  explosions  of  the 
M/V  VENUS  in  1972  and  of  the  SS 
SANSINENA  in  1976. 

In  1978  there  occurred  two  events  that 
established  a  legal  framework  for  this 
interim  rule.  First,  there  was  enacted  the 
Port  and  Tanker  Safety  Act  (PTSA) 
(codified  as  46  U.S.C,  Chapter  37)  of 
that  year,  one  of  whose  provisions 


required  the  Secretary  of  Transportation 
to  prescribe  regidations  on.  among  other 
thijigs,  personnel  qualifications  and 
manning  standards  for  tank  vessels  of 
the  United  States.  (The  NPRMs 
published  in  1980,  on  tankermen  (45  FR 
'  83290)  and  on  persons  in  charge  of  oil 
transfers  (45  FR  83268),  were  intended 
to  implement,  in  part,  that  statutory 
mandate.)  Second,  there  was  adopted 
the  International  Convention  on 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers  (STCW), 
1978,  at  a  conference  sponsored  by  the 
International  Maritime  Consultative 
Organization  (IMCO;  International 
Maritime  Organization  (IMO)  since 
1982).  STCW  and  its  associated 
resolutions  contain  a  number  of 
regulations  and  recommendations  on 
training  and  qualifications  for  personnel 
with  responsibihties  related  to  the  cargo 
and  cargo  equipment  on  tankers.  During 
the  1980s  the  Coast  Guard  revised  its 
rules  on  these  in  46  CFR  parts  10  and 
15,  to  render  them  compatible  with 
STCW. 

IMO  developed  a  number  of  revisions 
to  STCW.  Among  these  revisions  was  a 
set  of  amendments  to  Chapter  V  adding 
requirements  for  personnel  on  taiikers. 
(The  amendments  were  adopted  by  the 
Maritime  Safety  Committee  in  May 
1994,  and  come  into  force  in  May  1995.) 
After  these  amendments  come  into 
force.  Chapter  V  will  contain  more 
detailed  requirements  on  training  and 
qualifications  than  it  does  now;  and 
Administrations  will  have  to  ensure 
either  that  an  authorized  document  is 
issued  to  officers  and  rated  personnel 
found  qualified  in  accordance  with  the 
new  requirements  or  that  an  appropriate 
existing  document  is  endorsed.  (Chapter 
V  is  undergoing  a  review  along  with  the 
rest  of  STCW,  which  should  be 
complete  in  1995.  Amendments  adopted 
at  that  time  will  probably  come  into 
force  in  1996  or  1997.  If  necessary,  this 
interim  rule  will  be  revised  to  conform 
with  any  new  requirements  due  to  those 
amendments.) 

Since  the  stranding  of  the  M/V 
EXXON  VALDEZ,  Congress  has  enacted 
the  Oil  Pollution  Act  of  1990.  This 
statute,  too.  concerns  manning 
standards  for  tank  vessels,  including  a 
requirement  that  the  manning  of  each  of 
these  vessels  take  into  accoimt  "the 
navigation,  cargo  handling,  and 
maintenance  functions  of  that  vessel  for 
protection  of  life,  property,  and  the 
environment"  (Subsection  4114(c). 
amending  46  U.S.C.  8101(a)(3); 
emphasis  added).  This  statute  gives  new 
impetus  to  the  development  of  rules  for 
tankermen  and  for  persons  in  charge  of 
oil  transfers. 
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In  the  last  few  years,  the  Coast 
Guard's  Towing  Safety  Advisory 
Committee  (TSAC)  has  considered  many 
of  the  issues  addressed  in  the  SNPRM. 
TSAC  has  made  valuable  contributions 
to  the  development  of  these  regulations. 

Discussion  of  Comments 

All  of  the  42  comments  on  the 
SNPRM  supported  the  SNPRM  in 
principle,  and  none  recommended 
major  changes.  The  Coast  Guard  takes 
this  to  indicate  that  the  SNPRM 
addressed  all  of  the  significant  issues 
raised  by  those  who  submitted 
coramoits  on  the  NPRMs.  The  specific 
conunents  are  summarized  and 
discussed  below. 

1.  Persons  in  Charge  (PICs)  Under  33 
CFR  Parts  154  and  155 

One  comment  recommended  that  a 
definition  for  Tankship  should  be 
provided  in  part  154.  The  Coast  Guard 
agrees  and  has  added  a  definition  in 
§154.105. 

One  comment  suggested  that  the 
wording  of  §  155.700  be  revised  to 
indicate  that  the  person  in  charge  (PIC) 
could  be  designated  by  name  or  by 
position  in  the  crew,  the  Coast  Guard 
agrees  with  this  suggestion  and  has 
revised  the  wording  of  §  155.700. 

Another  comment  urged  that  the 
reference  to  in  agent  §§  155.700  and 
.710  be  clarified.  The  Coast  Guard 
agrees  and  has  clarified  the  sections. 
One  comment  said  that  §  155.710 
should  apply  to  any  tankship  "required 
to  be"  documented  imder  the  laws  of 
the  United  States.  The  Coast  Guard 
agrees  and  has  added  appropriate 
language  to  §  155.710(a). 

Three  comments  stated  that  the 
wording  of  §  155.710(aMl)(ii)  was 
unclear,  particularly  with  reference  to 
Boundary  Lines.  The  Coast  Guard 
agrees,  and  has  reworded  the  section 
and  added  a  cross-reference  to  46  CFR 
part  7,  where  specific  Boundary  Lines 
are  described,  to  indicate  that  the 
Boundary  Lines  in  that  part  apply  to  the 
rules  in  §155.710. 

One  comment  said  the  PIC  should  be 
required,  uiuler  §  155.710,  to  be  trained 
in  and  familiar  with  the  emergency 
equipment  aboard  the  vessel,  the  oil- 
transfer  procedures  for  that  vessel,  and 
requirements  and  procedures  for 
reporting  spills.  The  Coast  Guard  agrees 
and  has  revised  §§  155.710(a)(l)(i), 
(b)(l)(i).  (c)(1).  and  (dMl). 

One  comment  recommended  that 
§  155.710(e)(1)  be  revised  to  clarify  that 
the  scope  of  the  rule  encompasses  every 
vessel  that  must  be  operated  by  a 
licensed  person  and  not  just  by  a 
licensed  officer.  The  Coast  Guard  agrees 


and  has  revised  the  section  to  refer  to 
"licensed  person." 

2.  Credentials  of  Personnel  on  Foreign- 
Flag  Vessel  Under  33  CFR  Part  155 

One  comment  stated  that 
§§  155.710(c)  and  (d)  should  be 
amended  to  allow  qualifications  for  a 
PIC  aboard  a  foreign  tankship  at  a 
shipyard  or  tank-cleaning  facility  to  be 
satisfied  by  a  marine  chemist's 
certificate  issued  from  the  National  Fire 
Protection  Association.  The  Coast  Guard 
agrees  in  substance  and  has  added  the 
appropriate  wording  in  §155. 710(g). 

One  comment  recommended  that 
§  155.710(c)(3)  indicate  that,  for  vessels 
of  countries  signatory  to  STX^W,  a 
Dangerous-Cargo  Endorsement  or 
Certificate  issued  by  the  flag  state  is 
sufficient  to  attest  the  holder's 
qualifications.  The  Coast  Guard  agrees 
and  has  revised  §§  155.710(c)(3)  and 
{d)(2). 

One  comment  recommended  adding  a 
paragraph  to  require  the  operator  or 
agent  to  verify  that  the  person 
designated  as  PIC  of  a  transfer  of  fuel  oil 
aboard  a  foreign  vessel  holds  a  license 
or  certificate  authorizing  service  as 
master,  mate,  pilot,  or  engineer.  The 
Coast  Guard  agrees  and  has  added  a 
paragraph  to  §  155.710(e)(4). 

3.  Language  of  Crewmembers  Under  33 
CFR  Part  155 

Two  comments  wanted 
§§  155.710(c)(4)  and  (d)(3)  revised  to 
clarify  the  required  ability  to 
communicate. 

One  comment  stated  that  the  rule 
should  allow  PICs  to  use  any  mutually- 
agreed-upon  language  as  an  alternative 
to  English.  This  comment  also  urged 
that,  if  an  interpreter  is  used,  the 
interpreter  be  fluent  in  the  terminology 
of  ships  and  of  transfers.  The  Coast 
Guard  agrees  and  has  incorporated  these 
suggestions  into  §§  155.710(c)(4)  and 
(d)(3). 

The  other  comment  recommended 
adding  a  provision  to  require  that  the 
PIC  on  a  foreign  vessel  be  able  to 
communicate  effiectively  with  all 
crewmembers  involved  in  the  transfer.  If 
an  interpreter  is  used,  the  interpreter 
should  be  fluent  in  the  terminology  of 
ships  and  of  transfers.  The  Coast  Guard 
agrees  and  has  added  §§  155.710(c)(5) 
and  (d)(4). 

4.  Certification  of  Tankerman,  General 
(46  CFR  Part  13.  Subpart  A) 


One  coRunent  noted  that  the  phrase 
"grades  of  cargo  (dangerous  Hquids 
(DL).  hquefied  gases  (LG).  or  specific 
products)"  is  not  a  technically  precise 
term  used  throughout  the  shipping  and 
pollution-prevention  regulations,  and  at 


best  describes  categories  of  cargo.  The 
Coast  Guard  doubts  whether  the  lack  of 
precision  in  any  of  these  terms  will 
result  in  any  confusion  or 
misinterpretation,  so  it  has  left  them  as 
they  were. 

One  comment  stated  that  the 
definition  for  liquid  cargo  in  bulk 
should  include  a  reference  to  portable 
tanks.  The  Coast  Guard  agrees  and  has 
augmented  the  definition  in  §  13.103 
with  a  reference  to  portable  tanks. 

This  comment  also  recommended 
revising  the  definition  of  tank  vessel. 
The  Coast  Guard  has  revised  the 
definition  to  make  it  consistent  with  the 
statutory  definition  in  46  U.S.C 
2101(39). 

The  Coast  Guard  has  also  added  a 
definition  of  transfer  as  it  applies  in  this 
rulemaking. 

One  conunent  questioned  whether 
§  13.1G7(c)  should  require  that  a 
Tankerman-Assistant  maintain  contact 
with  the  PIC  during  a  transfer.  The 
Coast  Guard  agrees  that  it  should  and 
has  added  language  requiring  this. 

Two  comments  recommended 
changes  to  the  provision  on  the 
Tankerman-Engineer  under  §  13.107(d). 
One  observed  that  the  primary 
responsibihty  of  a  person  with  a 
Tankerman-Engineer  endorsenient  on  a 
tank  vessel  carrying  DL  or  LG  is  to 
maintain  the  cargo  systems  and 
equipment  for  transfer  of  liquids  aboard. 
The  other  urged  a  requirement  that  a 
licensed  person  serving  as  a  <iiief 
engineer,  first  assistant  engineer,  or 
cargo  engineer  on  an  inspected  tank 
vessel  carrying  liquid  cargo  in  bulk  or 
cargo  residue  hold  the  Tankerman- 
Engineer  endorsement.  The  Coast  Guard 
accepts  both  of  these  changes  and  has 
incorporated  them  in  the  revision  of 
§  13.107(d). 

One  comment  recommended  that  the 
rule  clearly  state  that  applicants  for 
restricted  endorsements  may  apply  to 
Coast  Guard  Regional  Examination 
Centers  (RECs).  The  Coast  Guard  agrees 
and  has  revised  §  13.111. 

One  comment  suggested  the 
replacement  of  the  term  discbargehy 
the  terra  certificate  of  discharge.  TTie 
Coast  Guard  has  accompfished  this 
replacement  in  the  appropriate 
paragraphs  of  §  13.113. 

One  comment  stated  that  it  would  be 
inequitable  to  give  fiill  credit  to  a  master 
or  chief  mate  for  service  on  a  tankship 
and  yet  to  give  only  half  credit  to 
second  and  third  mates  for  such  service 
The  Coast  Guard  agrees.  Deck  officers 
aboard  tankships  serve  as  PICs  of 
transfers,  and  their  names  appear  on 
Declarations  of  Inspection  and  in  the 
deck  logs  upon  relief  of  watches.  The 
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Coast  Guard  has  revised 
Sl3.113(c)(iii)(B). 

This  comment  also  expressed  concern 
over  silence  of  the  proposed  rule  on 
second  or  third  mates'  qualifying  for  the 
DL  or  LG  endorsements  on  the 
Tankerman-PIC.  The  Coast  Guard  agrees 
and  has  changed  §  13.113(c)  to  reflect 
that  masters  and  mates  aboard  tankships 
certificated  to  carry  DL  and  LG  may 
qualify  for  the  appropriate  endorsement. 

Another  comment  said  that  a 
tankerman  certified  under  prior 
regulations  should  have  the  option  of 
passing  a  Coast  Guard  examination  to 
earn  an  endorsement  as  Tankerman-PIC 
(Barge),  just  as  a  new  applicant  has  the 
option  of  passing  one  under  §  13.301(f)- 
The  Coast  Guard  has  ehminated  the 
option  for  an  applicant  to  become  a 
Tankerman-PIC  (Barge)  by  passing  a 
Coast  Guard  examination.  This  is  an 
adverse  change  from  the  SNPRM,  but 
both  of  the  two  reports — that  of  the 
Focus  Group,  "Licensing  2000  and 
Beyond",  and  that  of  the  Coast  Guard. 
"Review  of  Marine  Safety  Issues  Related 
to  Uninspected  Towing  Vessels" — urge 
more  emphasis  on  formalized  methods 
of  training  and  less  on  passing  a  Coast 
Guard  examination.  The  Coast  Guard 
invites  comments  on  the  elimination  of 
the  option.  The  Coast  Guard  has  left 
§  13.113(d)(l)(ii)  as  it  was  and  has 
eliminated  the  examination  option  in 
§13.301. 

A  number  of  comments  expressed  the 
view  that  requiring  service  to  have 
occurred  within  three  years  of 
appUcation  to  be  valid  under 
§§  13.113(c)(l)(iii)(A)(l)  and  (d)(l)(iii) 
might  penalize  persons  with  service  less 
recent.  The  Coast  Guard  agrees  and  has 
revised  these  sections,  and  §§  13.115(a) 
and  (b).  allowing  service  to  be  valid  if 
it  has  occurred  within  five  years  of 
application. 

One  comment  rationalized  that  all . 
engineers  in  service  on  LNG  tankships 
should  be  grandfathered  l)ecause  of  the 
requirements  they  must  already  meet. 
These  engineers,  however,  should  have 
no  difficulty  acquiring  the  endorsement 
without  grandfathering,  because  of  those 
very  requirements.  Therefore,  the  Coast 
Guard  does  not  agree  that 
grandfathering  is  necessary  or 
appropriate  for  these  engineers,  and  has 
left  §13.115  as  it  was. 

Numerous  comments  urged  that  the 
tankerman  endorsement  be  subject  to  an 
expiration  date.  The  Coast  Guard  agrees 
with  the  intent  of  these  comments.  The 
Oil  Pollution  Act  of  1990  (OPA  90) 
mandated  that  U.S.  Merchant  Mariners' 
Documents  (MMDs)  themselves  be 
limited  to  five  years'  duration,  and  46 
CFR  12.02-29  (59  FR  49302  (September 
27. 1994))  now  limits  endorsements  on 


MMDs  to  the  same  duration.  Therefore, 
the  period  of  vaUdity  of  the  tankerman 
endorsement  is  tied  to  the  term  of  the 
MMD  in  §  13.119.  46  CFR  12.02-27  now 
requires  MMDs  to  expire  af^er  five  years. 
To  help  manage  the  work  load  over  the 
initial  five-year  renewal  cycle,  the  Coast 
Guard  will  require  individuals  acting  as 
"Tankerman-PIC".  "Tankerman-PIC 
(Barge)".  "Tankerman-Engineer".  and 
"Tankerman- Assistant"  with  the  first 
renewal  date  of  their  MMDs.  under 
§  12.02-27,  that  occurs  after  March  31. 
1997,  to  obtain  their  new  tankerman 
endorsement.  This  change  affects 
§§  13.113(a).  13.113(b).  13.115.  and 
13.117.  The  phase-in  period  allows 
tankermen  a  minimum  of  two  years  to 
obtain  a  new  endorsement,  one  year  for 
the  effective  date  of  this  publication  and 
one  year  until  commencing  the  five-year 
renewal  cycle.  A  person  who  served  as 
PIC  for  the  transfer  of  liquid  cargoes  in 
bulk  listed  in  subchapter  O  but  who  did 
not  require  a  tankerman  endorsement, 
because  they  were  non-flammable  or 
non-combustible  liquids,  may  continue 
to  act  as  a  PIC  for  those  liquid  cargoes 
five  years  after  the  effective  date  of  this 
rulemaking  as  discussed  in  the  SNPRM. 
After  that  point,  the  PIC  must  have 
obtained  his  or  her  "Tankerman-PIC 
(Barge)"  endorsement. 

One  comment  suggested  that  licensed 
engineers  and  tankerman-assistants  with 
service  on  tankships  under  prior  rules 
should  be  able  to  invoke  recency  of 
service,  too.  The  Coast  Guard  agrees  that 
all  applicants  alike  should  be  able  to 
invoke  recency  of  service  for  an  original 
tankerman  endorsement  and  has  revised 
§  13.123  to  let  them;  it  has  also  revised 
the  section  to  reflect  that  the  service     ^ 
should  occur  within  five,  not  just  three, 
years  inunediately  preceding 
application,  keeping  this  section 
consistent  with  other  sections 
concerning  recency  of  service. 

The  Coast  Guard  has  added  §  13.127 
as  a  general  section  on  service,  both  to 
consolidate  the  requirements  for  a 
service  letter  and  to  determine  the 
number  and  kinds  of  transfers. 

5.  "Tankerman-PIC"  Endorsement  (46 
CFR  Part  13.  Subpart  B) 

One  comment  recommended  that  an 
applicant  for  an  original  Tankerman-PIC 
endorsement  be  capable  of  reading  and 
writing  English.  The  Coast  Guard  agrees 
that  the  PIC  needs  to  be  capable  of 
understanding  the  information 
contained  in  Declarations  of  Inspection, 
vessel  response  plans,  and  Cargo 
Information  Cards  and  it  has  added  the 
requirement  to  §§  13.201  and  13.301  for 
all  PICs  to  demonstrate  an  ability  to  read 
and  understand  English  found  in  these 
items. 


A  number  of  comments  indicated  that 
an  appUcant  for  a  Tankerman-PIC 
endorsement  should  have  participated 
in  more  than  one  commencement  of 
loading  and  more  than  one  of  discharge, 
and  in  more  than  one  completion  of 
loading  and  more  than  one  of  discharge. 
The  Coast  Guard  agrees  and  has 
increased  the  number  of 
commencements  and  completions 
required  to  two  each  in  §§  13.203(b)(2) 
and  (3).  At  the  same  time,  however,  it 
has  left  §  13.203(c)  unchanged. 

One  comment  recommended  that  an 
applicant  for  a  Tankerman-PIC 
endorsement  have  to  prove  a  working 
knowledge  of  a  vessel's  oil-transfer 
procedures,  of  its  emergency 
procedures,  and  requirements  for 
reporting  oil  spills.  The  Coast  Goard 
agrees.  Tankermen  must  become 
familiar  with  the  relevant  characteristics 
of  each  vessel,  with  the  vessel's 
response  plan,  and  with  all  appropriate 
procedures  before  commencing  a 
transfer,  relieving  the  watch  or  duty,  or 
completing  a  transfer.  The  person 
certifying  the  service  (signing  the  letter 
attesting  the  service)  of  an  applicant  for 
tankerman  should  be  satisfied  that  the 
applicant  is  knowledgeable  and  able  to 
manage  liquid  cargo  before  certifying 
the  service. 

One  comment  questioned  whether  it 
was  necessary  to  require  that  an 
applicant  be  capable  of  calculating  rates 
of  loading  and  discharge.  The  Coast 
Guard  considers  the  ability  to  calculate 
such  rates  on  tankships  an  important 
aspect  of  ensuring  safe  transfers.  It  has 
required  the  ability  to  calculate  rates  of 
loading  in  §  13.127(a)(3)(vii).  However, 
the  corresponding  ability  for  rates  of 
discharge  does  not  involve  skills 
different  in  any  significant  way  from 
those  involved  in  the  ability  for  rates  of 
loading,  so  the  Coast  Guard  has  not 
explicitly  required  the  ability  for  rates  of 
discharge. 

6.  'Tankerman-PIC  (Barge)" 
Endorsements  (46  CFR  Part  13,  Subpart 
C) 

One  comment  recommended  that  an 
applicant  for  an  original  "Tankerman- 
PIC  (Barge)"  endorsement  be  required 
both  to  take  a  training  course  and  to 
pass  a  Coast  Guard  examination.  The 
Coast  Guard  believes  that  a  course, 
when  coupled  with  the  other  standards 
under  §  13.301,  will  provide  satisfactory 
evidence  that  the  applicant  has 
qualified  for  the  endorsement.  The 
Coast  Guard  has  eliminated  the  option 
for  an  appUcant  to  become  a 
Tankerman-PIC  (Barge)  by  passing  a 
Coast  Guard  examination  or  by  using 
extended  service.  The  Coast  Guard  has 
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revised  §§  13.303  and  .309  to  require 
formal  training. 

Three  comments  stated  that  the  Coast 
Guard  should  require  its  own 
examination  whether  or  not  an 
applicant  completes  a  course.  As  above, 
both  of  the  two  reports — that  of  the 
Focus  Group.  "Licensing  2000  and 
Beyond",  and  that  of  the  Coast  Guard, 
"Review  of  Marine  Safety  Issues  Related 
to  Uninspected  Towing  Vessels" — urge 
more  emphasis  on  formalized  methods 
of  training  and  less  on  passing  a  Coast 
Guard  examination.  The  Coast  Guard 
believes  that  formal  training  is  the 
appropriate  method  without  the  need 
for  an  additional  examination,  while  it 
efi'ectively  monitors  approved  training 
programs.  The  Coast  Guard  has  revised 
§  13.309  to  allow  only  formal  training. 

One  comment  suggested  that  the 
ability  to  read  and  write  English  should 
be  required  of  each  applicant  for  an 
original  "Tankerman-PIC  (Barge)" 
endorsement  under  §  13.301,  and  for  an 
original  restricted  "Tankerman-PIC 
(Barge)"  endorsement  under  §13.111. 
The  Coast  Guard  agrees  that  all  PICs 
need  to  be  capable  of  understanding  the 
information  in  Declarations  of 
Inspection,  vessel  response  plans,  and 
Cargo  Information  Cards  and  it  has 
added  the  requirement  to  §§  13.201  and 
.301  for  all  PICs  to  demonstrate  an 
ability  to  read  and  understand  English 
found  in  these  items.  It  has  revised 
§  13.111(d)(5)  to  require  a  similar  ability 
respecting  restricted  "Tankerman-PIC 
(Barge)"  endorsements. 

All  eight  comments  on  service 
requirements  indicated  that  a  single 
commencement  or  completion  of 
loading  and  a  single  commencement  or 
completion  of  discharge  was 
insufficient,  and  recommended  that  five 
commencements  and  five  completions 
be  required.  While  the  Coast  Guard 
agrees  that  every  participation  in  these 
critical  stages  of  a  transfer  enhances  an 
individual's  qualifications,  it  does  not 
consider  a  large  number  of 
participations  necessary  to  establish 
minimal  qualification  for  a 
"Tankerman-PIC  (Barge)"  endorsement. 
Therefore,  it  has  revised  §  13.303(b)(2) 
to  require  at  least  two  commencements 
and  two  completions  of  loading  and 
§  13.303(b)(3)  to  require  at  least  two 
commencements  and  two  completions 
of  discharge. 

One  comment  urged  that  an  applicant 
have  to  prove  a  working  knowledge  of 
a  vessel's  oil-transfer  procedures,  its 
emergency  procedures,  and 
requirements  for  reporting  oil  spills.  As 
previously  stated,  the  person  certifying 
the  service  of  an  applicant  for 
tankerman  should  be  satisfied  that  the 
applicant  is  knowledgeable  and  able  to 


manage  liquid  cargo  before  certifying 
the  service. 

Three  comments  expressed  the  view 
that  it  was  unnecessary  to  require  that 
an  applicant  for  a  "Tankerman-PIC 
(Barge)"  endorsement  be  capable  of 
calculating  rates  of  loading  or  discharge. 
These  comments  said  that  a  tankerman 
could  monitor  such  rates  on  barges 
without  calculating  them.  The  Coast 
Guard  agrees  and  has  eliminated  these 
requirements  for  "Tankerman-PIC 
(Barge)." 

One  comment  stated  that  the  use  of 
the  term  "competent  person"  in  these 
regulations  might  create  confusion  with 
regulations  developed  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Fire  Protection  Association 
(NFPA).  and  recommended  that  the 
jurisdictional  boundaries  between 
OSHA  and  the  Coast  Guard  in  safety  of 
personnel  be  clarified.  The  Coast  Guard 
partly  agrees,  but  believes  that  requiring 
a  shipyard  worker  to  be  certi^ed  by 
OSHA  as  a  "competent  persoivTo 
supervise  gas-freeing  and  tank-cleaning 
will  cause  no  confusion.  To  eliminate 
any  lingering  confusion  the  Coast  Guard 
has  eliminated  "competent  person" 
from  the  title  of  the  endorsement  and 
renamed  the  restricted  endorsement 
"Tankerman-PIC  (Barge)"  restricted  to  a 
tank-cleaning  and  gas-freeing  facility. 
The  Coast  Guard  doubts  whether  this 
rulemaking  provides  the  appropriate 
forum  for  addressing  jurisdictional 
boundaries  between  agencies. 

Another  comment  suggested  that  a 
new  subpart  describe  requirements  for 
restricted  "Tankerman-PIC  (Barge)" 
endorsements.  The  Coast  Guard  does 
not  agree  that  such  a  separate  subpart  is 
needed.  It  considers  the  use  of  restricted 
endorsements  adequately  addressed  in 
§13.111  and  has  combined  all  the 
restricted  endorsements  into  this 
section. 

7.  "Tankerman  Assistant"  Endorsement 
(46  CFR  Part  13,  Subpart  D) 

One  comment  asserted  that  an 
applicant  for  an  original  "Tankerman 
Assistant"  endorsement  should  be  able 
to  read  and  write  English.  Since  the 
"Tankerman  Assistant"  is  not  in  charge 
of  the  transfer  and  does  not  have  to  sign 
the  Declaration  of  Inspection,  the  Coast 
Guard  considers  reading  and  writing 
non-essential  to  a  safe  transfer.  It 
considers  the  requirement  that  an 
applicant  be  capable  of  clearly 
understanding  and  speaking  all 
necessary  instructions  in  English 
adequate  for  qualification  and, 
therefore,  it  has  not  revised  §  13.401(f). 

One  comment  found  the  requirement 
of  recency  in  training  restrictive  in  that 


an  applicant  might  have  completed 
qualifying  courses  before  the  cutoffs 
imposed  in  these  regulations  and  so 
might  have  to  repeat  the  courses  to 
satisfy  the  training.  The  Coast  Guard 
partly  agrees.  If  training  faciUties 
request,  the  Coast  Guard  will  evaluate 
bona  fide  training  courses  in  existence 
before  the  effective  date  of  these 
regulations  and  may  let  the  student's 
completion  satisfy  the  training. 

8.  "Tankerman-Engineer"  Endorsement 
(46  CFR  Part  13,  Subpart  E) 

One  comment  recommended  that  an 
applicant  for  a  "Tankerman-Engineer" 
endorsement  be  capable  of  reading  and 
vn-iting  English.  Since  the  "Tankerman- 
Engineer"  is  not  in  charge  of  the  transfer 
and  does  not  have  to  sign  the 
Declaration  of  Inspection,  the  Coast 
Guard  considers  reading  and  writing 
non-essential  to  a  safe  transfer.  It 
considers  the  requirement  that  an 
applicant  be  capable  of  clearly 
understanding  and  speaking  all 
necessary  instructions  in  English 
adequate  for  qualification  and, 
therefore,  it  has  not  revised  §  13.501(g). 

One  comment  noted  the  use  of  the 
term  "cargo  engineer"  for  both 
dangerous  liquid  and  liquefied  gas  in 
§  13.503.  The  Coast  Guard  has  included 
the  definition  of  this  term  in  §  13.103  to 
cover  both  dangerous-liquid  and 
liquefied-gas  tankships. 

9.  Manning-Requirements  (46  CFR  Part 
15) 

One  comment  stated  that  manning 
should  depend  on  a  vessel's  deadweight 
tonnage,  which  relates  directly  to  cargo 
capacity,  rather  than  on  gross  tonnage. 
Because  the  statutes  concerned  with 
manning,  and  regulations  like  this 
derived  frt)m  them,  base  manning  on 
gross  tonnage,  the  Coast  Guard  believes 
that  it  would  be  inappropriate  to  use 
another  criterion  here.  Therefore,  it  has 
retained  the  criterion  of  gross  tonnage  in 
§15.860. 

One  comment  urged  that  ships  in 
service  on  the  Great  Lakes  be  explicitly 
included  in  the  provision  relating  to 
ships  not  certified  for  voyages  beyond 
the  Boundary  Lines.  The  Coast  Guard 
agrees  and  has  revised  §  15.860(d). 

This  comment  also  suggested  that  a 
table  of  maiming- requirements  woula  be 
useful  and  should  be  included  in  the 
final  rule.  The  Coast  Guard  agrees  and 
has  prepared  two  tables.  Table 
15.860(a)(1)  lists  the  minimal 
requirements  for  tankermen  aboard 
manned  tank  vessels;  Table  15.860(a)(2) 
lists  the  tankerman  endorsements 
required  for  personnel  aboard  tankships. 
One  comment  recommended  a  change 
to  take  into  account  that  not  every 
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tankship  need  cany  a  cargo  engineer. 
The  Coast  (^iiard  agrees  and  has  revised 
§  15.860(0(2)  to  address  this  possibility. 
One  comment  urged  the  Coast  C^uard 
to  clarify  that  the  PfC  rHains  authority 
over  those  crewinembere  assigned 
duties  and  responsibilities  during  a 
transfer  thougn  not  directly  supervised 
by  the  PIC.  The  Coast  Guard  agrees  that 
greater  clarity  to  this  effect  is  both 
possible  and  desirable,  and  has  revised 
$  15.660(0(4). 

10.  Operations  of  Tank  Vessels  (46  CFR 
Part  35) 

One  comment  suggested  that  the 
"owner  and  managing  ujierator"  not  be 
assigned  responsibility  for  certain 
matters  relating  to  an  unmanned  tank 
barge,  since  only  the  master  or  PIC  of  a 
towing  vessel  can  oversee  these  matters. 
While  the  Coast  Guard  recognizes  thai, 
in  practice,  the  master,  operator,  or  PIC 
must  see  to  the  matters  associated  with 
the  responsibility,  the  owner  should 
share  responsibility  for  these  matters. 
This  will  encourage  shoreside 
management  to  maintain  some 
superintendence  of  and  involvement  in 
the  operation  of  these  tank  barges.  The 
Coast  Guard  has  left  §35. 05-1 5(b)(1) 
substantially  as  it  was. 

One  comment  recommended 
distinguishing  leal^age  of  cargo  into  the 
water  from  leakage  of  water  into  tanks, 
and  requiring  checks  for  both.  The  Coast 
Guard  considers  this  a  good  idea  and 
has  revised  §S  35.05-15(b)(l)  (i)  and 
(iii). 

One  comment  argued  that  addressing 
persons  on  duty  only  for  any 
documented  tankship  was  too 
permissive;  it  urged  addressing  them 
also  for  any  tankship  "required  to  be 
documented".  The  Coast  Guard  agrees 
and  has  made  this  change  to  §  35.35- 
1(a). 

The  same  comment  argued  that 
addressing  persons  on  duty  only  for  any 
inspected  tank  barge  was  too 
permissive:  it  urged  addressing  them 
also  for  any  tank  barge  "required  to  be 
inspected".  The  Coast  Guard  agrees  and 
has  made  this  change  to  §  35.35-l(b). 

One  comment  recommended  that  the 
Declaration  of  Inspection  Before 
Transfer  of  Bulk  Liquid  Cargo  contain  a 
space  for  the  PIC  to  identify  tlie  product 
or  products  for  transfer,  by  classification 
and  kind.  The  Coast  Guard  agrees  and 
has  added  such  a  space  to  the  form 
specified  by  S35.35-<J0. 

A  rule  instated  since  the  Sf^PRM  has 
established  a  requirement  of  familiarity 
with  the  vessel  response  plan.  This 
interim  rule  adds  an  appropriate  space 
to  the  form  specified  by  §  35.35-30. 


11.  Cargoes  at  Elevated  Temperatures 
(46  CFR  Part  36) 

One  comment  recommended  that 
certain  sections  of  part  36  be  deleted  as 
obsolete  or  as  superseded  by  this 
interim  rule.  Because  the  SNPRM  did 
not  address  this  issue,  the  Coast  Guard 
does  not  consider  this  rule  the 
appropriate  place  to  revise  part  36. 

12.  Cargo  Vessels  and  Miscellaneous 
Vessels  (46  CFR  Part  98) 

One  comment  suggested  requiring 
that  the  person  designated  as  PIC.  for 
the  transfer  of  liquid  cargo  in  bulk  to  or 
from  a  portable  tank  on  a  vessel  subject 
to  part  98.  hold  a  license  authorizing 
service  as  a  master,  mate,  pilot, 
operator,  or  engineer  aboard  that  vessel 
"when  liquid  cargo  in  bulk  of  grade  D 
or  E  is  carried  in  limited  amounts."  The 
Coast  Guard  agrees  and  has  added  this 
phrase  to  §98.30-1 7(b)(3)(i). 

13.  Conunercial  Fishing  Vessels 
Dispensing  Petroleum  Products  (46  CFR 
Part  105) 

One  comment  urged  that  the  authority 
of  the  Coast  Guard  over  fishing  vessels 
under  this  part  needs  to  be  clearly  stated 
by  reference  to  46  U.S.C.  4502  (the 
(immercial  Fishing  Industry  Vessel 
Safety  Act  of  1968)  in  the  citation  of 
authority  for  the  part.  The  Coast  Guard 
agrees  and  has  amended  the  citation  of 
authority  for  that  part  to  include  the 
appropriate  statutory  citation.  Although 
the  Coast  Guard  will  no  longer  regulate 
certain  fishing  vessels  as  tank  vessels,  it 
will  still  regulate  them  as  fishing 
vessels. 

14.  Barges  Carrying  Cargoes  of  Liquid 
Hazardous  Materials  in  Bulk  (46  CFR 
Part  151) 

Again,  one  comment  recommended 
distinguishing  leakage  of  cargo  into  the 
water  from  leakage  of  water  into  tanks, 
and  requiring  checks  for  both.  The  Coast 
Guard  considers  this  a  good  idea  and 
has  revised  §§  151.45-2(0(1)  (i)  and  (iii). 

15.  Ships  Carrying  Hazardous  Materials 
of  Liquid,  Liquefied  Gas,  or  Compressed 
Gas  in  Bulk  (46  CFR  Part  153);  and 
Safety  Standards  for  Self-Propelled 
Vessels  Carrying  Liquefied  Gases  in 
Bulk  (46  CFR  Part  1 54) 

One  comment  asked  whether  the 
Coast  Guard  meant  that  an  operator 
should  communicate  with  the  Officer  in 
Charge.  Marine  Inspection  (CXIMI), 
before  each  transfer  to  inform  the  OCMI 
that  the  PIC  is  competent.  The  Coast 
Guard  neither  means  nor  tielieves  that 
an  operator  should  so  conununicate.  it 
has  clarified  the  rule  in  §§  153.957(b) 
and  154.1831(b)  to  indicate  that  the 
documentary  evidence,  to  the  effect  that 


the  person  designated  as  PIC  is  fully 
trained  and  is  competent  to  perform  his 
or  her  duties,  need  be  provided  only 
when  requested  by  the  OCMI. 

One  comment  recommended 
clarification  of  §  154.1831  to  better 
describe  the  qualifications  of  PICs  on 
tank  vessels  in  LG  service.  The  Coast 
Guard  agrees  and  has  modified  this 
section  to  clarify  the  qualifications 
required  to  conduct  transfers  of.  and 
preparation  of  tanks  for.  cargoes  of  IjG. 

16.  Work  Hours 

The  Coast  Guard  understands  that  the 
Oil  Pollution  Act  (OPA)  of  1990.  section 
4114,  amends  46  U.S.C.  8104  as  it  limits 
hours  of  work  for  licensed  persons  or 
seamen  on  a  tanker  and  limits  hours  of 
work  for  tankermen  aboard  tankers.  No 
tankerman  may  perform  work  for  more 
than  15  hours  in  any  24-hour  period;  or 
more  than  36  hours  in  any  72-hour 
period,  except  in  an  emergency  or  a 
drill.  The  term  "work"  includes  all 
administrative  duties  associated  with 
the  vessel  whether  performed  aboard 
the  vessel  or  ashore. 

The  Coast  Guard  is  deliberating  new 
work-hour  Umits  due  to  OPA  for 
foreign-flag  vessels.  These  limits,  under 
46  U.S.C.  Chapter  37,  would  apply  to  all 
personnel  involved  in  transfers 
whatever  flags  the  vessels  fly.  These 
hmits  would  apply  to  any  person 
serving  as  a  tankerman  during  the 
transfer  of  oil  and  of  certain  hazardous 
liquid  cargoes  in  bulk,  when  the  transfer 
takes  place  in  a  port  or  other  place 
subject  to  the  jurisdiction  of  the  United 
States.  Among  the  issues  to  weigh  are 
the  definition  of  the  class  of  personnel 
and  the  kind  of  u-ansfer  to  cover;  the 
practical  difficulties  of  ensuring 
compliance  with  such  Umits  in  respect 
of  a  crewmember  on  a  foreign  vessel; 
and  the  cost  of  effectively  extending  the 
limits  to  vessels  other  than  tankers.  The 
Coast  Guard  invites  comments  on  these 
issues  and  any  others  that  bear  on 
including  such  Umits  in  the  final  rule 
that  will  follow  bom  this  interim  rule. 

17.  Requirements  for  Training  Courses 

The  outlines  of  curricula  as  printed  in 
the  SNPRM  produced  positive 
comments  and  therefore  move  into  this 
interim  rule.  The  format  has  changed  to 
allow  for  easier  reading  and  to  reduce 
the  length  of  this  rule. 

One  comment  recommended  that 
awareness  of  safe  entry  into  confined 
spaces  be  included  in  the  curricula  as 
acknowledgment  of  the  hazards 
associated  with  the  products  being 
either  carried  in  cargo  tanks  or 
transferred.  The  Coast  Guard  agrees 
with  this  recommendation  and  has 


included  the  subject  in  each  course  on 
cargo  of  DL  or  LG. 

18.  Training  Courses,  Approval 

An  organization  seeking  approval  by 
the  Coast  Guard  of  a  course  required  for 
a  tankerman  endorsement  will  have  to 
apply  in  accordance  with  46  CFR  10.302 
and  meet  the  general  requirement  of  46 
CFR  10.303.  The  Coast  Guard  expects 
that  the  instructor  of  each  course,  except 
the  firefighting  course,  will  hold  as  a 
minimum  an  MMD  with  a  tankerman 
endorsement  appropriate  for  the  course, 
or  will  establish  equivalent 
qualifications  to  the  satisfaction  of  the 
Coast  Guard.  The  firefighting  course  for 
tank  barges  must  include  actual  practice 
in  extinguishing  fires;  all  other  courses 
may  include  field  training  or  simulation 
instead.  Satisfactory  completion  of  an 
approved  course  will  be  evidenced  by  a 
certificate,  issued  by  the  organization 
and  signed  by  the  head  of  the 
organization  or  a  designated 
representative. 

The  Coast  Guard  will  evaluate  courses 
including  simulated  transfer  of  cargo  to 
determine  the  credit  allowed  towards 
meeting  the  proposed  service 
requirements,  and  the  certificates  will 
reflect  the  credit  granted.  The  Coast 
Guard  maintains  a  list  of  organizations 
conducting  approved  courses.  This 
information  is  available  upon  request  by 
writing  to  Commandant  (G-MVP),  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington,  IX:  20593-0001;  or  by 
calling  (202)  267-0214. 

The  Coast  Guard  has  expanded  the 
curricula  for  courses  on  cargoes  of  DL 
and  LG  enough  to  cover  vapor-control 
systems  and  to  satisfy  the  training 
requirements  listed  in  33  CFR  154.840. 
The  course-outlines  reflect  current 
efforts  of  the  Coast  Guard  and  marine 
industry  on  training  in  vapor-control 
systems  and  on  requirements  for  vessel 
response  plans,  as  mandated  by 
subsection  311(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  as 
amended  by  OPA  90. 

The  Coast  Guard  has  eliminated  the 
familiarization  courses  and  is  requiring 
only  four  fiquid-cargo  courses  and  the 
firefighting  course  for  tank  barges.  It 
will  evaluate  for  approval  courses 
submitted  for  transfer  credit  and 
refresher  training. 

The  Coast  Guard  invites  comments  on 
the  subjects  of  courses;  the  appropriate 
minimal  amounts  of  instruction;  and  the 
advisability  of  substituting  field  training 
or  simulations  for  actual  practice. 

Tankship:  Dangerous  Liquids.  This 
course  consists  of  a  training  program 
appropriate  to  the  duties  of  the 
Tankerman-PIC  responsible  for  loading 
and  discharging  and  for  care  in  transit 


of  or  handling  cargo  on  oil  and  chemical 
tankers;  the  course  covers  safety  of  oil 
and  chemical  tankers,  fire-safety 
measures  and  systems,  pollution 
prevention  and  control,  operational 
practice,  and  regulations.  It  is  designed 
to  take  full  account  of  STCW  regulations 
V/1  and  V/2.  Successful  completion  of 
it  will  satisfy  the  training  requirements 
of  §§13.209,  13.309,  13.409,  and  13.509 
for  dangerous  liquids.  To  adequately 
cover  the  required  material,  the  Coast 
Guard  reckons,  the  course  must  last  40 
hours. 

Tankship:  Liquefied  Gases.  This 
course  consists  of  a  training  program 
appropriate  to  the  duties  of  the 
Tankerman-PIC  responsible  for  loading 
and  discharging  and  for  care  in  transit 
of  or  handling  cargo  on  liquefied-gas 
tankers;  the  course  covers  safety  of 
liquefied-gas  tankers,  fire-safety 
measures  and  systems,  pollution 
prevention  and  control,  operational 
practice,  and  regulations.  It  is  designed 
to  take  full  account  of  STCW  regulation 
V/3.  Successful  completion  of  it  will 
satisfy  the  training  requirements  of 
§§  13.209,  13.309, 13.409,  and  13.509 
for  hquefied  gases.  To  adequately  cover 
the  required  material,  the  Coast  Guard 
reckons,  the  course  must  last  40  hours. 
Tank  barge:  Dangerous  Liquids.  This 
course  consists  of  a  training  program 
appropriate  to  the  duties  of  the 
Tankerman-PIC  (Barge)  responsible  for 
loading  and  discharging  and  for  care  in 
transit  of  or  handling  cargo  on  oil  and 
chemical  tank  barges;  the  course  covers 
safety  of  oil  and  chemical  tank  barges, 
fire-safety  measures  and  systems, 
pollution  prevention  and  control, 
operational  practice,  and  regulations. 
Successful  completion  of  it  will  meet 
the  training  requirements  of  §  13.309  for 
dangerous  liquids.  To  adequately  cover 
the  required  material,  the  Coast  Guard 
reckons,  the  course  must  last  40  hours. 

Tank  barge:  Liquefied  gases.  This 
course  consists  of  a  training  program 
appropriate  to  the  duties  of  the 
Tankerman-PIC  (Barge)  responsible  for 
loading  and  discharging  and  for  care  in 
transit  of  or  handling  cargo  on  liquefied- 
gas  tank  barges;  the  course  covers  safety 
of  liquefied-gas  tank  barges,  fire-safety 
measures  and  systems,  pollution 
prevention  and  control,  operational 
practice,  and  regulations.  Successful 
completion  of  it  will  meet  the  training 
requirements  of  §  13.309  for  hquefied 
gases.  To  adequately  cover  the  required 
material,  the  Coast  Guard  reckons,  the 
course  must  last  40  hours. 

Firefighting.  The  course  in  tank-barge 
firefighting  consists  of  a  training 
program  appropriate  to  the  duties  of  the 
Tankerman-PIC  (Barge)  responsible  for 
fire-safety  training.  The  methods  must 


include  hands-on  practice  in 
extinguishing  fires  with  portable  fire 
extinguishers.  Successful  completion  of 
it  will  meet  the  requirements  of  §  13.307 
for  fire-safety  training.  To  adequately 
cover  the  required  material,  the  Coast 
Guard  reckons,  the  course  must  last  16 
hours.  Successful  completion  of  a 
course  approved  by  the  Commandant 
and  meeting  the  basic  firefighting 
section  of  the  IMO's  Resolution  A. 437 
(XI),  "Training  of  Crews  in  Fire 
Fighting",  will  satisfy  the  requirements 
for  §§  13.207,  13.407,  and  13.507,  as 
well  as  for  §13.307. 

1 9.  Other  Comments 

Several  commentslsuggested  changes 
of  an  editorial  nature.  Because  these  are 
not  of  a  substantive  nature,  the  Coast 
Guard  has  not  discussed  them  in  this 
preamble;  but  it  has  incorporated  them 
throughout  this  interim  rule. 

Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  imder  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  that  Order  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11040  (February 
26.  1979)).  hi  early  1980,  the  Coast 
Guard  performed  a  Regulatory 
Evaluation  (with  an  Environmental 
Impact  Statement)  on  the  proposed  rule 
concerning  qualifications  of  persons  in 
charge  of  transfers  of  oil  and  hazardous 
material  and  concerning  tankerman 
requirements  and  placed  it  in  the 
rulemaking  docket,  where  a  full 
Regulatory  Evaluation  later  joined  it. 
They  may  be  inspected  or  copied  at  the 
office  of  the  Marine  Safety  Council  (G- 
LRA)  (CGD  79-116),  lioom  3406,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington,  DC,  from  8  am 
to  3  p.m.,  weekdays  except  Federal 
hohdays. 

Although  the  Regulatory  Evaluation 
was  begun  over  15  years  ago,  and  was 
finished  in  August  1989,  the 
conclusions  (given  some  updating  of  the 
discount  rates)  remain  valid.  The  costs 
associated  with  this  rule  arise  primarily 
from  the  training  of  tankermen.  This 
rule  requires  people  serving  as 
tankermen  to  obtain  from  the  Coast 
Guard  U.S.  Merchant  Mariners' 
Documents  endorsed  as  "Tankerman- 
PIC",  "Tankerman-PIC  (Barge)", 
restricted  "Tankerman-PIC",  restrii.ted 
"Tankerman-PIC  (Barge)",  "Tankern.un- 
Assistant",  or  "Tankerman-Enginee 
People  serving  as  tankerman  will  ha\  e 
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to  meet  standards  for  amounts  of 
experience,  for  completion  of  training 
courses,  and  for  physical  fitness. 

Almost  ail  of  the  costs  resulting  trom 
this  rule  would  arise  from  the  training 
of  tankermen  in  Brefighting  and  in 
transfers  of  hquid  cargoes.  Firefighting 
training  became  a  requirement  for  a 
license  from  the  Coast  Guard  in 
December  19B8.  For  92%  of  the  licensed 
personnel  affected  by  this  rule,  the  cost 
of  this  training  is  a  cost  of  holding  a 
license,  not  of  becoming  a  qualified 
tankerman.  This  training  will  mainly 
increase  the  cost  for  unlicensed 
personnel  applying  for  tankerman 
endorsements.  These  personnel 
applying  for  these  endorsements  will 
have  to  complete  a  liquid-cargo  course. 
An  applicant  restricted  to  specific 
cargoes  or  groups  of  cargoes,  specific 
vessels,  specific  facilities,  specific 
employers,  or  the  like  need  only  take 
the  firefighting  course.  Expenses  to 
complete  the  firefighting  and  liquid- 
cargo  courses  will  vary,  depending  on 
their  sources;  in-bouse  courses  should 
cost  less  than  courses  offered  by 
independent  schools.  Unless  their 
employers  offer  the  courses,  tankermen 
likely  will  bear  the  expense  for  the 
training,  and  complete  it  on  their  own 
time.  Tuition  might  cost  $100.00  a  day. 
with  courses  lasting  up  to  five  days. 
Miscellaneous  expenses  for  travel, 
meals,  and  lodging  will  sometimes 
accrue,  too.  at  $20.00  to  $100.00  a  day. 
Since  the  endorsement  is  valid  for  five 
years,  the  expense  should  spread  over 
five  years  as  well.  If  the  average  for 
tankerman  is  five  days  of  training,  the 
expense  will  be  about  $800.00  for  the 
first  five  years,  or  about  $160.00  a  year. 
For  subsequent  five-year  intervals  the 
applicant  need  only  show  two  transfers, 
not  attend  any  other  courses.  So,  for  a 
tankerman  serving  30  years,  the  expense 
will  come  to  abou{  $27.00  a  year. 
Training  10.000  people  at  $27.00  a  year 
costs  $270,000.00  a  year.  Since  about 
800  new  tankermen  enter  the  calling 
each  year  (at  $800.00  a  head). 
$640,000.00  must  also  be  added  each 
year  to  arrive  at  the  total  expense  for  the 
industry— $910,000.00  a  year.  The 
public  has  recognized  that  there  is  a 
tremendous  need  for  improving  the 
qualification  and  training  of  personnel 
in  transfer  and  in  pollution  prevention, 
to  prevent  accidents  and  pollution.  This 
rule  will  go  toward  reducing  the  risks  of 
accidents  and  pollution  affecting  the 
Ignited  States.  Statistical  research  has 
shown  that  American  society  is  willing 
tu  pay  $2.6  million  to  save  just  one  life. 
Hence,  even  if  this  rule  saves  only  one 
life  each  year,  the  benefit  outweighs  the 
expense  by  about  $1.7  million  a  year. 


This  rule  will  not  increase  maiming, 
but  will  require  personnel  already  in  the 
calling  to  receive  training  and 
documentation  related  to  their  service. 
Most  tank-vessel  companies  already 
require  high  standards  of  experience 
and  training  for  people  serving  as 
tankermen.  Since  this  rule  does  not 
require  any  large  expenditures  by  the 
maritime  industry,  consumers,  or 
Federal,  State,  or  local  governments,  the 
Coast  Guard  does  not  expect  it  to  have 
significant  economic  impact. 

Small  Entities 

The  Coast  Guard  certifies  that  this 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
applies  to  U.S.  Merchant  Mariners* 
Documents  endorsed  as  "Tankerman" 
issued  to  individuals  only.  The  effect  on 
training  schools  would  be  to  formalize 
the  requirements  to  attend  such 
industry-specific  training;  now.  such 
training  is  optional  for  individuals 
serving  as  tankermen  at  the  discretion  of 
the  owner  or  operator.  Therefore,  the 
Coast  Guard  certifies  under  subsection 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  sipall 
entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
[44  U.S.C.  3501  et  seq],  0MB  reviews 
each  proposed  rule  that  contains  a 
collection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  interim  rule  contains  collection- 
of-information  requirements  in  the 
following  sections:  13.107.  13.109. 
13.111.  13.113,  13.115,  13.117.  13.123, 
13.^01.  13.301, 13.401,  13.501.  The 
following  particulars  apply: 

DOT  No.:  2115. 

OMB  Control  No.:  2115-0514  and 
2115-0111. 

Administration:  U.S.  Coast  Guard. 

Title:  Qualifications  for  Tankermen, 
and  for  Persons  in  Charge  of  Transfers 
of  Dangerous  Liquids  and  Liquefied 
Gases. 

Need  for  Information:  The  Port  and 
Tanker  Safety  Act  (PTSA)  [codified  as 
46  U.S.C.  Chapter  37]  required  the 
Secretary  of  Trtinsportation  to  prescribe 
regulations  on,  among  other  things, 
personnel  qualifications  and  manning 
standards  for  tank  vessels  of  the  United 
States. 


Proposed  use  of  Information:  This 
information  is  used  by  the  Coast  Guard 
licensing  officer  at  an  REG.  It  is  used  to 
determine  the  applicant's  qualification 
to  receive  or  continue  to  hold  a 
tankerman's  endorsement  to  an  MMD. 

Frequency  of  Response:  Every  five 
years. 

Burden  Estimate:  The  Coast  Guard 
estimates  the  total  annual  burden  on 
merchant  mariners  will  be  8,900  hours. 

flesponde/its.  The  regulatory  impact 
will  bear  upon  about  10.700 
respondents. 

Formis):  Application  for  Original. 
Supplemental,  or  Duplicate  Merchant 
Mariner's  Document,  CG-719B. 

Average  Burden-Hours  for  Each 
Respondent:  The  average  burden  hours 
for  each  respondent  is  0.83  hours  (50 
minutes). 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
subsection  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  It  has 
determined  that  this  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Enviroiunent 

The  overall  effect  of  this  interim  rule 
will  be  to  reduce  the  amount  of  oil 
entering  the  navigable  waters  of  the 
United  States.  The  adverse 
environmental  effect  of  this  rule  will  be 
nil.  As  far  as  the  Coast  Guard  can 
determine,  this  rule  neither 
accomplishes  short-term  environmental 
gains  at  the  cost  of  long-term  losses  or 
the  converse,  nor  forecloses  any  future 
options,  nor  entails  any  significant 
irreversible  or  irretrievable 
commitments  of  resources. 

What  little  environmental  impact  this 
rule  entails  is  positive.  An 
Environmental  Assessment  and  a  draft 
Finding  of  No  Significant  Impact  are 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subiecu 

33  CFR  Part  154 

Environmental  protection.  Oil 
pollution.  Facilities,  Water  pollution 
control.  Vapor  controL 


33  CFR  Pari  155 

Environmental  protection.  Oil 
pollution.  Vessels,  Water  pollution 
control. 

46  CFR  Pan  7 

Boundary  lines. 

46  CFR  Pari  12 

Seamen. 

46  CFR  Part  13 

Seamen,  Tank  vessels,  Barges. 
46  CFR  Part  15 

Seamen,  Vessels. 

46  CFR  Part  30 

Administrative  practice  and 
procedure.  Foreign  relations.  Hazardous 
materials  transportation.  Penalties,  Tank 
vessels.  Barges. 

46  CFR  Part  31 

Marine  safety.  Tank  vessels.  Barges, 
Law  enforcement.  Flammable  materials. 

46  CFR  Part  35 

Marine  safety.  Navigation  (water). 
Reporting  requirements.  Tank  vessels. 
Barges,  Seamen. 

46  CFR  Part  78 

Passenger  vessels,  Marine  safety. 
Foreign  trade,  Treaties, 

46  CFR  Part  90 

Cargo  vessels,  Marine  safety, 
Administrative  practice  and  procedure. 
Authority  delegation. 

46  CFR  Part  97 

Cargo  vessels,  Marine  safety, 
Reporting  requirements. 

46  CFR  Part  98 

Cargo  vessels,  Hazardous  materials 
transportation.  Marine  safety. 

46  CFR  Part  105 

Cargo  vessels,  Fishing  vessels. 
Hazardous  materials  transportation, 
Marine  safety.  Petroleum. 

46  CFR  Part  151 

Hazardous  materials  transportation, 
Marine  safety.  Flammable  material. 
Tank  vessels,  Barges. 

46  CFR  Part  153 

Hazardous  materials  transportation, 
Marine  safety,  Tank  vessels.  Barges. 

46  CFR  Part  154 

Hazardous  materials  transportation. 
Marine  safety,  Tank  vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  154  and  155.  and  46  CFR 
parts  7,  12, 13, 15.  30,  31.  35.  78.  90,  97, 


98, 105. 151. 153.  and  154.  as  set  forth 
below: 

Title  33    Mavtgatton  and  Navigable 
Waters 

SUBCHAPTER  O-POLLUDON 

PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority;  33  U.Sil  1231, 1321(j)(l)(Q, 
(jWS),  (j)(6),  and  (m){2);  Sec.  2,  E.G.  12777,  56 
FR  54757;  49  CFR  1.46.  Subpart  F  is  also 
issued  under  33  U.S.C.  2735. 

2.  Section  154.105  is  amended  by 
adding  definitions  as  follows: 

§154.105    Definlttons. 

Boundary  Line  means  the  lines 
described  in  46  CFR  Part  7. 

*  *        •        *        • 

STCW  means  the  International 
Convention  on  Standards  of  Training, 
Certification,  and  Watchkeeping  for 
Seafarers,  1978. 

•  »        »        •        * 

Tankship  means  any  tank  vessel 
constructed  or  adapted  primarily  to 
carry  oil  or  hazardous  material  in  bulk 
as  cargo  or  as  cai:go  residue  and 
propelled  by  power  or  sail. 


PART  165— PREVENTION  OF 
POLLUTION  BY  OIL  OR  HAZARDOUS 
MATERIAL  FROM  VESSELS 

3.  The  authority  citation  for  Part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  1321(j);  46 
use.  3715;  Sec.  2,  E.a  12777,  56  FR  54757; 
49  CFR  1.46.  Sections  155.100  through 
155.130, 155.350  through  155.400,  155.430. 
155.440, 155.470,  and  155.1010  through 
155.1070.  are  also  issued  under  33  U.S.C 
1903(b):  and  sections  155.1110  and  155.1150 
are  also  issued  under  33  U.S.C  2735. 

4.  Section  155.700  is  revised  to  read 
as  follows: 

§  155.700    Designation  of  person  in  charge. 

The  operator  or  agent  of  each  vessel 
with  a  capacity  for  250  or  more  barrels 
of  fuel  oil,  cargo  oil.  or  hazardous 
material  shall  designate,  either  by  name 
or  by  position  in  the  crew,  the  person 
in  chai^ge  (PIC)  or  PlCs  of  each  transfer 
to  or  from  the  vessel  and  of  each  tank- 
cleaning. 

5.  Section  155.710  is  revised  to  read 
as  follows: 

§155.710   Ouatmcatfons  of  person  in 
charge. 

(a)  On  each  tankship  required  to  be 
documented  under  the  laws  of  the 
United  States,  the  operator  or  agent  of 


the  vessel,  or  the  person  who  arranges 
and  hires  a  person  to  be  in  charge  either 
of  a  transfer  of  liquid  cargo  in  bulk  or 
of  cargo-tank  cleaning,  shall  verify  to  his 
or  her  satisfaction  that  each  person 
designated  as  a  PIC — 

(Ij  Of  a  transfer  of  liquid  cargo  in 
bulk — 

(i)  Has  sufficient  trainii^  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  be 
or  she  is  engaged,  including  the  cargo 
for  transfer,  the  cai;go-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and.  if  installed,  the  systems 
for  crude-oil  washing,  inert  gas.  and 
vapor  control,  to  safely  conduct  a 
transfer; 

(iij  Holds  a  license  issued  under  46 
CFR  part  10  authorizing  service  aboard 
a  vessel  certified  for  voyages  beyond  the 
Bovmdary  Line,  as  described  by  46  CFR 
part  7,  except  on  tankships  not  certified 
for  voyages  beyond  the  Botmdary  Line; 
and 

(iii)  Holds  a  "Tankerman-PIC" 
endorsement  issued  under  46  CFR  part 
1 3  that  authorizes  the  holder  to 
super\'ise  the  transfer  of  the  particular 
cargo  involved;  and 

(2)  Of  cargo-tank  cleaning  meets 
paragraph  (a)(1)  of  this  section,  except- 

(i)  A  Coast  Guard  license  is  not 
required;  and 

(ii)  If  the  tankship  is  at  a  tank- 
cleaning  facility  or  shipyard,  be  or  she 
may  hold  a  marine  chemist's  certificate 
issued  by  the  National  Fire  Protection 
Association,  in  lieu  of  a  "Tankerman- 
PIC"  endorsement. 

(b)  On  each  tank  barge  required  to  be 
inspected  under  46  U.S.C  3703,  the 
operator  or  agent  of  the  vessel,  or  the 
person  who  arranges  and  hires  a  person 
to  be  in  charge  of  a  transfer  of  liquid 
cargo  in  bulk,  shall  verify  to  his  or  her 
satisfaction  that  each  PIC — 

(1)  Of  a  transfer  of  liquid  cargo  in 
bulk— 

(i)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged,  including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  systems 
for  crude-oil  washing,  inert  gas,  and 
vapor  control,  to  safely  conduct  a 
transfer;  and 

(ii)  Holds  a  "Tankerman-PIC*  or 
"Tankerman-PIC  (Barge)"  endorsement 
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issued  under  46  CFR  part  13  that 
authorizes  the  holder  to  supervise  the 
transfer  of  the  particular  cargo  involved; 

and 

(2)  Of  cargo-tank  cleaning  meets 
paragraph  (b)(1)  of  this  section,  except 
that,  if  the  tank  barge  is  at  a  tank- 
cleaning  facility  or  shipyard,  he  or  she 
may  hold  a  marine  chemist's  certificate 
issued  by  the  National  Fire  Protection 
Association,  in  lieu  of  a  "Tankerman- 
PIC"  or  "Tankerman-PIC  (Barge)" 
endorsement. 

(c)  On  each  foreign  tankship,  thew 
operator  or  agent  of  the  vessel  shall 
verify  to  his  or  her  satisfaction  that  each 
PIC  either  of  a  transfer  of  liquid  cargo 
in  bulk  or  of  cargo- tank  cleaninc — 

(1)  Has  sufficient  training  ana 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged,  including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  systems 
for  crude-oil  washing,  inert  gas,  and 
vapor  control,  to  safely  conduct  either  a 
transfer  of  liquid  cargo  in  bulk  or  cargo- 
tank  cleaning: 

(2)  Holds  a  license  or  other  document 
issued  by  the  flag  state  or  its  authorized 
agent  authorizing  service  as  master, 
mate,  pilot,  engineer,  or  operator  on  that 
vessel; 

(3)  Holds  a  Dangerous-Cargo 
Endorsement  or  Certificate  issued  by  a 
flag  state  party  to  STCW,  or  other  form 
of  evidence  acceptable  to  the  Coast 
Guard,  attesting  the  PIC's  meeting  the 
requirements  of  Chapter  V  of  STCW  as 
a  PIC  either  of  the  transfer  of  oil, 
chemical,  or  hquefied  gas  or  of  cargo- 
tank  cleaning,  as  appropriate  to  the 
cargo; 

(4)  Is  capable  of  reading,  speaking, 
and  understanding  in  English,  or  a 
language  mutually-agreed-upon  with  the 
shoreside  PIC  of  the  transfer,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of 
cargo,  except  that  the  use  of  an 
interpreter  meets  this  requirement  if  the 
interpreter — 

(i)  Fluently  speaks  the  language 
spoken  by  each  PIC; 

(ii)  Is  immediately  available  to  the  PIC 
on  the  tankship  at  all  times  during  the 
transfer;  and 

(iii)  Is  knowledgeable  about,  and 
conversant  with  terminology  of,  ships 
and  transfers;  and 

(5)  Is  capable  of  effectively 
communicating  with  all  crew-members 
involved  in  the  transfer,  with  or  without 
an  interpreter. 


(d)  On  each  foreign  tank  barge,  the 
operator  or  agent  of  the  vessel  shall 
verify  to  his  or  her  satisfaction  that  each 
PIC  either  of  the  transfer  of  liquid  cargo 
in  bulk  or  of  cargo-tank  cleaning — 

(1)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which 
engaged,  including  the  cargo  for 
transfer,  the  cargo-containment  system, 
the  cargo  system  (including  transfer 
procedures,  and  shipboard-emergency 
equipment  and  procedures),  the  control 
and  monitoring  systems,  the  procedures 
for  reporting  pollution  incidents,  and,  if 
installed,  the  systems  for  crude-oil 
washing,  inert  gas,  and  vapor  control,  to 
safely  conduct  a  transfer; 

(2)  Holds  a  Dangerous-Cargo 
Endorsement  or  Certificate  issued  by  a 
flag  state  party  to  STCW,  or  other  form 
of  evidence  acceptable  to  the  Coast 
Guard,  attesting  the  PIC's  meeting  the 
requirements  of  Chaptet  V  of  STCW  as 
a  PIC  either  of  the  transfer  of  oil, 
chemical,  or  liquefied  gas  or  of  cargo- 
tank  cleaning,  as  appropriate  to  the 
cargo; 

(3)  Is  capable  of  reading,  sp>eaking. 
and  understanding,  in  English  or  a 
mutually-agreed-upon  language  with  the 
PIC  of  the  transfer,  all  instructions 
needed  to  commence,  conduct,  and 
complete  a  transfer  of  cargo,  except  that 
the  use  of  an  interpreter  meets  this 
requirement  if  the  interpreter — 

(i)  Fluently  speaks  the  language 
spoken  by  each  PIC; 

(ii)  Is  immediately  available  to  the  PIC 
on  the  tank  barge  at  all  times  during  the 
cargo  transfer;  and 

(iii)  Is  knowledgeable  about,  and 
conversant  widi  terminology  of,  ships 
and  transfers;  and 

(4)  Is  capable  of  effectively 
communicating  with  all  crew-members 
involved  in  the  transfer,  with  or  without 
an  interpreter. 

(e)  The  operator  or  agent  of  each 
vessel  to  which  this  section  applies 
shall  verify  to  his  or  her  satisfaction  that 
the  PIC  of  the  transfer  of  fuel  oil — 

(1)  On  each  vessel  required  by  46  CFR 
chapter  I  to  have  a  licensed  person 
aboard,  holds  a  valid  license  issued 
under  46  CFR  part  10  authorizing 
service  as  a  master,  mate,  pilot, 
engineer,  or  operator  aboaixl  that  vessel. 

(2)  On  each  uninspected  vessel  of  100 
or  more  gross  tons,  has  been  instructed 
by  the  operator  or  agent  of  the  vessel 
both  in  his  or  her  duties  and  in  the 
Federal  statutes  and  regulations  on 
water  pollution  that  apply  to  the  vessel. 

(3)  On  each  tank  barge,  for  the  vessel's 
own  engine-driven  pumps  has  been 
instructed  both  in  his  or  her  duties  and 
m  the  Federal  statutes  and  regulations 
on  water  pollution. 


(4)  On  each  foreign  vessel,  holds  a 
license  or  certificate  issued  by  a  flag 
state  party  to  STCW,  or  other  form  of 
evidence  acceptable  to  the  Coast  Guard, 
attesting  the  qualifications  of  the  PIC  to 
act  as  master,  mate,  pilot,  operator, 
engineer,  or  tankerman  aboard  that 
vessel. 

(f)  The  operator  or  agent  of  each 
vessel  carrying  oil  or  hazardous  material 
in  bulk  other  than  a  tank  vessel  shall 
verify  to  his  or  her  satisfaction  that  the 
PIC  either  of  the  transfer  of  oil  or 
hazardous  material  in  bulk  to  or  from  a 
vessel  or  of  cargo-tank  cleaning — 

(1)  For  cargo  of  grade  D  or  E,  holds  a 
valid  license  or  certificate  authorizing 
service  as  a  master,  mate,  pilot, 
engineer,  or  operator  aboard  that  vessel; 
and 

(2)  For  either  cargo  of  grade  C  or 
above,  regulated  under  46  CFR  part  153, 
or  liquefied  gas,  holds  a  valid  license  or 
certificate  authorizing  service  as  a 
master,  mate,  pilot,  engineer,  or  operator 
aboard  that  vessel  and  a  "Tankerman- 
PIC"  endorsement,  or  other  documents 
acceptable  to  the  Coast  Guard  attesting 
the  holder's  quahfications  to  act  as  the 
PIC  for  the  cargo  carried. 

(g)  The  piC  of  cargo-tank  cleaning  on 
a  vessel  at  a  tank-cleaning  facility  or 
shipyard  need  not  hold  any  of  the 
documents  required  in  paragraphs  (a) 
through  (f)  of  this  section,  if  he  or  she 
holds  a  marine  chemist's  certificate 
issued  by  the  National  Fire  Protection 
Association. 

Title  46— Shipping 

PART  12— CERTIFICATION  OF  ^ 

SEAMEN 

8.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2103. 
2110,  7301.  7701:  49  CFR  1.46. 

§12.01-6    [Amended] 

9.  Paragraph  (d)  of  §  12.01-5  is 
removed. 

§§  12.20-1, 12.20-3,  and  12.20-5  (Subpart 
12.20)    [Removed] 

10.  Subpart  12.20,  consisting  of 
§§  12.20-1, 12.20-3,  and  12.20-5,  is 
removed. 

11.  Part  13  is  added  to  read  as  follows: 

PART  13-CERTIFICATION  OF 
TANKERMEN 

Subpart  A— General 

13  101  Purpose. 
13.103  Definitions. 
13.105  Paperwork  approval. 
13.107  Tankerman  endorsement:  General. 
13.109  Tankemian  endorsement:  Authorized 
cargoes. 


13.111  Restricted  endorsement. 

13.113  Tankerman  certified  under  prior 

regulations. 
,13.115  Licensed  engineer  Endorsement  as 
Tankerman -Engineer  based  on  service  on 
tankships  before  March  31, 1996. 

13.117  Any  person:  Endorsement  as 
Tankennan-Assistant  based  on 
unlicensed  deck  service  before  March  31, 
1996. 

13.119  Expiration  of  endorsement. 

13.120  Renewal  of  endorsement. 

13.121  Courses  for  training  tankerman. 
13.123  Recency  of  service  or  experience  for 

original  tankemian  endorsement 
13.125  Physical  requirements. 
13.127  Service  requirements:  General. 
13.129  Quick-reference  table  for  tankerman. 

Subpart  B — Requirements  for  'Tankerman- 
PIC  "  Endorsenwnt 

13.201  Original  application  for  "Tankerman- 
PIC"  endorsement. 

13.203  Eligibility  requirements:  Experience. 

13.305  Proof  of  service  for  "Tankerman-PIC" 
endorsement. 

13.207  Eligibility  requirements:  Firefighting 
course. 

13.209  Eligibility  requirements:  Cargo 
course. 

Supart  C— Requirements  for  'Tankerman- 
PIC  (Barge)"  Endorsement 

13.301  Original  application  for  "Tankerman- 
PIC  (Barge)"  endorsement. 

13.303  Eligibility  requirements:  Experience. 

13.305  Proofofservice  for  "Tankerman-PIC 
(Barge)"  endoisement. 

13.307  Eligibility  requiremenU:  Firefighting 
course. 

13.309  Eligibility  requirements:  Cargo 
course. 

Subpart  D— Requirements  for  "Tankerman- 
Asslstant"  Endorsement 

13.401  Original  application  for  "Tankerman- 

Assistant"  endorsement. 
13.403  Eligibility  requirements:  Experience. 
13.405  Proofofservice  for  "Tankerman - 

Assistant"  endorsement. 
13.407  Eligibility  requirements:  Firefighting 

course. 
13.409  Eligibility  requirements:  Cargo 

course. 

Subpart  E— Requirements  for  'Tankennan- 
Englneer"  Endorsenoent 

13.501  Original  application  for  "Tankerman- 

Engineer"  endorsement. 
13.503  Eli^bility  requirements:  Experience. 
13.505  Proofofservice  for  "Tankerman- 

Englneer"  endorsement. 
13.507  Eligibility  requirements:  Firefighting 

course. 
13.509  Eligibility  requirements:  Cargo 

course. 

Autherity:  46  U.S.C.  3703.  7317,  8105, 
8703.  9102;  49  CFR  1.46. 

Subpart  A— General 

§13.101    Purpose. 

This  part  describes  the  various 
tankerman  endorsements  issued  by  the 
Coast  Guard  and  prescribes  the 
requirements  for  obtaining  an 


endorsement  as  a  "Tankerman-PIC," 
"Tankerman-PIC  (Barge),"  "Tankerman- 
Assistant,"  or  "Tankerraan-Engineer"  to 
a  merchant  mariner's  document. 

§13.103    Defintttons. 

As  used  in  this  part: 
Cargo  Engineer  means  a  licensed 
person  on  a  dangerous-liquid  tankship 
or  a  liquefied-gas  tankship  whose 
primary  responsibility  is  maintaining 
the  cargo  system  and  cargo-handling 
equipment. 

Competent  person  means  a  person 
designated  as  such  in  accordance  with 
29  CFR  1915.7. 

Dangerous  liquid  means  a  liquid 
fisted  in  46  CFR  153.40  that  is  not  a 
liquefied  gas  as  defined  in  this  part. 
Liquid  cargoes  in  bulk  listed  in  46  CFR 
Part  153,  Table  2,  are  not  dangerous- 
liquid  cargoes  when  carried  by  non- 
oceangoing  barges. 
DL  means  dangerous  liquid. 
IMO  means  the  International  Maritime 
Organization. 

Liquefied  gas  means  a  caigo  that  has 
a  vapor  pressure  of  172  kPa  (25  psia)  or 
more  at  37.8  C  (100  F). 
LG  means  liquefied  gas. 
Liquid  cargo  in  bulk  means  a  liquid  or 
liquefied  gas  listed  in  46  CFR  153.40 
and  carried  as  a  liquid  cargo  or  liquid- 
cargo  residue  in  integral,  fixed,  at 
portable  tanks. 

Marine  chemist  means  a  person 
certificated  by  the  National  Fire 
Protection  Association. 

MMD  means  a  merchant  mariner's 
document  issued  by  the  Coast  Guard. 

Participation,  when  used  with  regard 
to  the  service  on  transfers  required  for 
tankerman  by  §  13,120, 13.203,  or 
13.303.  means  either  actual 
participation  in  the  transfers  or  close 
observation  of  how  the  transfers  are 
conducted  and  supervised. 
PIC  means  a  person  in  charge. 
Restricted  Tankerman  endorsement 
means  a  valid  tankerman  endorsement 
to  an  MMD  restricted  to  specific  cargoes 
or  groups  of  cargoes,  specific  vessels, 
specific  facilities,  specific  employers,  or 
the  like. 

Simulated  transfer  moans  a  transfer 
practiced  in  a  course  meeting  the 
requirements  of  §  13  121  that  uses 
simulation  supplying  part  of  the  service 
on  transfers  required  for  tankerman  by 
§13.203  or  13.303. 

Tank  barge  means  a  non-self- 
propelled  tank  vessel. 

Tank  vessel  means  a  vessel 
constructed  or  adapted  to  carry,  or  a 
vessel  that  carries,  oil  or  hazardous 
material  in  bulk  as  cargo  or  cargo 
residue. 

Tankerman-Assistant  means  a  person 
holding  a  valid  "Tankerman-Assistant" 
endorsement  to  his  or  her  MMD. 


Tankerman-Engineer  means  a  person 
holding  a  valid  "Tankerman-Engineer" 
endorsement  to  his  or  her  MMD. 

Tankerman-PIC  means  a  person 
holding  a  valid  "Tankerman-PIC" 
endorsement  to  his  or  her  MMD. 

Tankerman-PIC  (Barge)  means  a 
person  holding  a  valid  "Tankerman-PIC 
(Barge)"  endorsement  to  his  or  her 
MMD. 

Tankship  means  any  tank  vessel 
constructed  or  adapted  primarily  to 
carry  oil  or  hazardous  material  in  bulk 
as  cargo  or  as  cargo  residue  and 
propelled  by  power  or  sail. 

Transfer  means  any  movement  of 
dangerous  liquid  or  hquefied  gas  as 
cargo  in  bulk  or  as  cargo  residue  to, 
irom,  or  within  a  vessel  by  means  of 
pumping,  gravitation,  or  displacement. 
Sectitm  13.127  describes  what  qualifies 
as  participation  in  a  creditable  transfer. 

§13.105    Paperwork  approval 

(a)  This  section  fists  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511]  for  the  reporting  and 
recordkeeping  requirements  in  this  part 

(b)  OMB  has  assigned  the  following 
control  numbers  to  the  sections 
indicated: 

(1)  OMB  2115-0514—46  CFR  13.113, 
13.115,  13.117.  13.201.  13.203, 13.205, 
13.301.  13.303,  13.305.  13.401,  13.403, 
13.405,  13.501. 13.503, 13.505. 

(2)  OMB  2115-0111—46  CFR  13.121, 
13.207,  13  209,  13J07.  13.309. 13.407, 
13.409,13.507,13.509. 

Tankerman  endorsement 


§13.107 
General. 

(a)  [f  an  applicant  meets  the 
requirRments  of  subpart  B  of  this  part, 
the  Officer  in  Charge,  Marine  Inspection 
(OC.Vil)  at  a  Regional  Examination 
Ct  uttr  (REC)  may  endorse  his  or  her 
MMD  ds  "Tankerman-PIC"  with  the 
appni.riaie  cargo  classification  or 
claef.i  'ications.  A  person  holding  this 
endoisement  and  meeting  the  other 
reqii:-  ;nents  of  33  CFR  155.710(a)  may 
act  '11-  5  PIC  of  transfers  of  liquid  cargo 
in  b  ,1k  on  either  tankships  or  tank 
bar^ts 

(V 1  Ii  an  applicant  meets  the 
reqi;  rerrients  of  Subpart  C  of  this  part, 
the  OCMl  may  endorse  his  or  her  MMD 
as  "Tankerman-PIC  (Baiga)"  with  the 
appropriate  cargo  classification  or 
classifications  A  person  holding  this 
endorsemsnt  and  meeting  the  other 
requirements  of  33  CFR  155.710(b)  may 
act  as  a  PIC  of  transfers  of  liquid  cargo 
in  bulk  only  on  tank  barges. 

(c)  If  an  appUcant  meets  the 
requirements  of  subpart  D  of  diis  part, 
the  OCMI  may  endorse  his  or  her  MMD 
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as  "Tankerman- Assistant"  with  the 
appropriate  cargo  classification  or 
ciassincations.  No  person  holding  this 
endorsement  may  act  as  a  PIC  of  any 
transfer  of  liquid  cargo  in  bulk  unless  he 
or  she  also  holds  an  endorsement 
authorizing  service  as  PIC.  He  or  she 
may,  however,  perform  duties  relative  to 
cargo  and  cargo-handling  equipment 
assigned  by  the  PIC  of  transfers  of  liquid 
cargo  in  bulk  without  being  under  the 
direct  supervision  of  the  PIC.  When 
performing  these  duties,  he  or  she  shall 
maintain  continuous  two-way  voice 
communications  with  the  PIC. 

(d)  If  an  applicant  meets  the 
requirements  of  subpart  E  of  this  part, 
the  CKIMI  may  endorse  his  or  her  MMD 
as  "Tankerman-Engineer."  No  person 
holding  this  endorsement  may  act  as  a 
PIC  or  "Tankerman-Assistant"  of  any 
transfer  of  liquid  cargo  in  bulk  unless  he 
or  she  also  holds  an  endorsement 
authorizing  such  service.  A  person 
holding  this  endorsement  and  acting  in 
this  capacity  has  the  primary 
responsibility  on  tank  vessels  carrying 
dangerous  liquids  and  liquefied  gases 
for  maintaining  the  cargo  systems  and 
equipment  for  transfer  of  liquids  in  bulk 
aboard  and  for  bunkering.  No  person 
licensed  under  part  10  of  this  chapter 
may  serve  as  a  chief  engineer.  Brst 
assistant  engineer,  or  cargo  engineer 
aboard  an  inspected  tankship  when 
liquid  cargo  in  bulk  or  cargo  residue  is 
carried  unless  he  or  she  holds  this 
endorsement. 

(e)  If  an  applicant  meets  the 
requirements  of  §  1 3. 1 1 1  of  this  part .  the 
OCMI  may  endorse  his  or  her  MMD  as 

a  "Tankerman-PIC"  with  a  specific 
restriction  or  restrictions.  A  person 
holding  this  endorsement  may  act  as 
Tankerman-PIC  or  Tankerman-PIC 
(Barge)  for  specific  cargoes  or  groups  of 
cargoes,  specific  vessels,  specific 
facilities,  specific  employers,  or  the  like. 

(f)  A  tankerman  wishing  to  obtain  an 
endorsement  that  he  or  she  does  not 
hold  shall  apply  at  an  REC  Usted  in 

§  10.105  of  mis  chapter.  If  he  or  she 
meets  all  requirements  for  the  new 
endorsement,  the  REC  may  issue  a  new 
MMD  including  the  endorsement. 

§13.109    Tankerman  •ndorsament: 
Authorized  cargoes. 

(a)  Each  tankerman  endorsement 
described  in  §  13.107  will  expressly 
limit  the  holder's  service  under  it  to 
transfers  involving  one  or  both  of  the 
following  cargo  classifications: 

(1)  Dangerous  liquid  (DL). 

(2)  Uquefied  gas  (LG). 

(b)  No  tankerman  endorsement  is 
necessary  to  transfer  the  liquid  cargoes 
in  bulk  listed  in  Table  2  of  Part  153  of 
this  chapter  when  those  cargoes  are 


carried  on  barges  not  certified  for  ocean 
service. 

(c)  A  tankerman  having  qualified  in 
one  cargo  classification  and  wishing  to 
qualify  in  another  shall  apply  at  an  REC 
listed  in  §  10.105  of  this  chapter.  If  he 
or  she  meets  all  requirements  for  the 
other,  the  REC  may  issue  a  new  MMD 
including  the  endorsement. 

f  13.1 11    Restricted  endorsement 

(a)  An  applicant  may  apply  at  an  REC 
listed  in  46  CFR  10.105  for  a  tankerman 
endorsement  restricted  to  specific 
cargoes  or  groups  of  cargoes,  specific 
vessels,  specific  facilities,  specific 
employers,  or  the  like.  The  OCMI  will 
evaluate  each  application  and  may 
modify  the  applicable  requirements  for 
the  endorsement,  making  allowance  for 
special  circumstances  and  for 
whichever  restrictions  the  endorsement 
will  state. 

(b)  To  qualify  for  a  restricted 
'Tankerman-PIC"  endorsement,  an 
applicant  shall  meet  §  13.201,  excluding 
paragraph  (fi- 
fe) To  qualify  for  a  restricted 

"Tankerman-PIC  (Barge)"  endorsement, 
an  applicant  shall  meet  §  13.301, 
excluding  paragraph  (f). 

(d)  To  qualify  for  a  restricted 
"Tankerman-PIC  (Barge)"  endorsement 
restricted  to  a  tank-cleaning  and  gas- 
fieeing  facility,  an  applicant  shall — 

(1)  Be  at  least  18  years  old; 

(2)  Apply  on  a  Coast  Guard  form: 

(3)  Present  evidence  of  passing  a 
physical  examination  in  accordance 
with  §13.125; 

(4)  Present  evidence  in  the  form  of  a 
letter  on  company  letterhead  from  the 
operator  of  the  facility  stating  that 
OSHA  considers  the  applicant  a 
"competent  person"  for  the  facility  and 
that  the  applicant  has  the  knowledge 
necessary  to  supervise  tank-cleaning 
and  gas-freeing;  and 

(5)  Be  capable  of  speaking  and 
understanding,  in  English,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of 
cargo,  and  of  reading  the  English  found 
in  the  Declaration  of  Inspection,  vessel 
response  plans,  and  Cargo  Information 
Cards. 

(e)  The  restricted  "Tankerman-PIC 
(Barge)"  endorsement  restricted  to  a 
tank-cleaning  and  gas-freeing  facility  is 
valid  only  while  the  applicant  is 
employed  by  the  operator  of  the  facility 
that  provided  the  letter  of  service 
required  by  paragraph  (d)(4)  of  this 
section,  and  this  and  any  other 
appropriate  restrictions  will  appear  in 
the  endorsement. 


§  13.1 13    Tankennan  certified  under  prior 
regulations. 

(a)  A  person  who  holds  a  license 
issued  under  part  10  of  this  chapter,  and 
who  as  a  PIC  transferred  liquid  cargoes 
in  bulk  before  March  31, 1996.  may 
continue  to  serve  as  a  "Tankerman-PIC" 
under  the  license  until  the  first  renewal 
of  his  or  her  MMD  under  12.02-27  of 
this  chapter  that  occurs  after  March  31. 
1997.  as  follows: 

(1)  A  person  holding  a  current  license 
issued  under  part  10  of  this  chapter  may 
act  as  a  "Tankerman-PIC"  if  he  or  she 
can  produce  a  letter  on  company 
letterhead  from  the  owner,  operator, 
master,  or  chief  engineer  of  the  vessel 
that  proves  his  or  her  qualifying  service 
as  required  by  paragraph  (d)(l)(iii)  of 
this  section. 

(2)  A  person  that  carmot  produce  a 
letter  to  prove  his  or  her  qualifying 
service  may  submit  relevant  evidence  to 
an  REC  for  evaluation.  If  the  OCMI 
determines  that  the  person  does  qualify 
under  paragraph  (a)  of  this  section,  the 
OCMI  will  issue  a  letter  of 
acknowledgment  as  a  substitute  for  a 
letter  of  service. 

(b)  A  person  who  holds  a  current 
"Tankerman"  endorsement  issued 
before  March  31,  1996,  may  continue  to 
serve  as  a  Tankerman-PIC  (Barge)  until 
the  first  renewal  of  his  or  her  MMD 
under  §  12.02-27  of  this  chapter  that       ' 
occurs  after  March  31,  1997.  If  a  person 
with  such  an  endorsement  qualifies  for 

a  non-tankerman  endorsement  that 
requires  a  new  MMD,  he  or  she  may 
bring  the  tankerman  endorsemeitt 
forward  onto  the  new  MMD. 

(c)  A  person  who  served  as  PIC  for  the 
transfer  of  liquid  cargoes  in  bulk  listed 
in  subchapter  O  but  who  did  not  require 
a  tankerman  endorsement,  because  they 
were  non-fiammable  or  non-combustible 
liquids,  may  act  as  a  "Tankerman-PIC 
(Barge)"  for  those  liquid  cargoes  until 
March  31,  2001,  if  he  or  she  produces 

a  letter— on  company  letterhead,  from 
the  owner  or  operator  of  a  terminal  or 
of  a  tank  barge  or  from  the  owner, 
operator,  or  master  of  a  tanleship  that 
proves  his  or  her  qualifying  service  as 
required  by  paragraph  (e)(l)(iii)  of  this 
section. 

(d)  A  person  that  qualifies  under 
paragraph  (a)  of  this  section  by  holding 
a  current  license  may  apply  for  a 
"Tankerman-PIC"  endorsement  under 
this  subpart. 

(1)  To  qualify  for  a  "Tankerman-PIC" 
endorsement,  a  licensed  officer  shall 
present — 

(i)  A  certificate  of  completion  from  a 
course  in  shipboard  firefighting 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMOs  Resolution  A.437  (XI), 


"Training  of  Crews  in  Fire  Fighting",  or 
a  certificate  of  completion  from  a 
firefighting  course  before  March  31, 
1996,  that  the  OCMI  finds  in  substantial 
compliance  with  that  section; 

(ii)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG 
approved  by  the  Commandant, 
appropriate  to  the  endorsement  applied 
for.  or  a  certificate  of  completion  &x)m 
a  liquid-cargo  course  in  DL  or  LG  up  to 
ten  years  before  March  31,  1996,  that  the 
OCMI  finds  acceptable  under 
§§  13.121(e)  (1)  and  (2).  appropriate  to  * 
the  endorsement  applied  for;  and 

(iii)  Evidence  of  service  as  follows: 

(A)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  the  vessel  attesting  that 
the  applicant — 

( 1 )  Acted  as  the  PIC  of  the  transfer  of 
DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  on  tankships 
before  March  31, 1996,  and  has  so  acted 
within  five  years  of  the  date  of 
application;  or 

(2)  Served  at  least  30  days  as  a  master 
or  mate  on  tankships  certified  to  carry 
DL  or  LG,  appropriate  to  the 
endorsement  appUed  for  before  March 
31, 1996,  and  has  so  acted  within  five 
years  of  the  date  of  application;  or 

(B)  Certificates  of  Discharge  proving  at 
least  30  days  of  service  as  master  or 
mate  on  tankships  certified  to  carry  DL 
or  LG,  appropriate  to  the  endorsement 
applied  for  before  March  31, 1996.  with 
a  discharge  date  within  five  years  of  the 
date  of  application. 

(2)  To  qualify  for  a  restricted 
"Ttuikerman-PIC"  endorsement,  based 
on  his  or  her  cargo-handling  experience 


for  the  grades  handled,  an  applicant 
shall  meet  paragraphs  (d)(1)  (i)  and  (iii) 
of  this  section. 

(e)  A  person  who  qualifies  under 
paragraph  (b)  of  this  section  by  holding 
a  current  "Tankerman"  endorsement  or 
under  paragraph  (c)  of  this  section  by 
having  served  as  PIC  for  the  transfer  of 
liquid  cargoes  in  bulk  that  are  listed  in 
subchapter  O  but  that  did  not  require  a 
tankerman  endorsement  may  apply  for  a 
"Tankerman-PIC  (Barge)"  endorsement 
under  this  subpart. 

(1)  To  quahfy  for  a  "Tankerman-PIC 
(Barge)"  endorsement,  an  applicant 
shall  present — 

(i)  Evidence  of  training  in  firefighting 
in  the  form  of — 

(A)  A  certificate  of  completion  from  a 
course  in  shipboard  firefighting 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO's  Resolution  A.437  (XI), 
"Training  of  Crews  in  Fire  Fighting",  or 
a  certificate  of  completion  from  such  a 
course  before  March  31, 1996,  that  the 
OCMI  finds  in  substantial  compliance 
with  that  section; 

(B)  A  certificate  of  completion  from  a 
training  course  meeting  §  13.121  in 
tank-barge  firefighting  or  a  certificate  of 
completion  from  a  course  in  tank-barge 
firefighting  before  March  31, 1996,  that 
the  OCMI  finds  in  substantial 
compliance  with  §  13.121;  or 

(C)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  attesting  that  before 
March  31, 1996,  the  applicant  received 
training  in  awareness  of  fiammability 
hazards  and  in  firefighting  through  a 
program,  lecture,  or  seminar  that 


included  hands-on  firefighting  that  the 
OCMI  finds  in  substantial  compliance 
with  §13.121; 

(ii)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG 
approved  by  the  Conunandant, 
appropriate  to  the  endorsement  applied 
for,  or  a  certificate  of  completion  from 
a  liquid-cargo  course  in  DL  or  LG  up  to 
ten  years  before  March  31,  1996,  that  the 
OCMI  determines  substantially  covers 
the  material  required  by  Table  13.121(f): 
and 

(iii)  Evidence  of  service  on  company 
letterhead  irom  the  owner,  operator, 
master,  or  chief  engineer  of  the  vessel 
attesting  that  the  apphcant  acted  as  the 
PIC  of  the  transfer  for  DL  or  LG, 
appropriate  to  the  endorsement  applied 
for  on  tank  vessels,  before  March  31 , 
1996,  and  has  so  acted  within  five  years 
of  the  date  of  application. 

(2)  To  qualify  for  a  restricted 
"Tankerman-PIC  (Barge)"  endorsement, 
based  on  his  or  her  cargo-handling 
experience  for  the  grades  handled,  an 
applicant  shall  meet  all  the 
requirements  of  paragraphs  (e)(1)  (i)  and 
(iii)  of  this  section. 

(fl  Each  person  qualifying  under  this 
section  shall  obtain  a  tankerman 
endorsement  at  the  first  renewal  of  his 
or  her  MMD  under  §  12.02-27  of  this 
chapter  that  occurs  after  March  31, 
1997. 

(g)  The  following  table  relates  the 
experience  and  training  to  the 
endorsement  for  tankennan  certified 
under  prior  regulations.  The  section 
numbers  on  the  table  refer  to  the 
specific  requirements  applicable. 


Table  13.113.— Tankerman  Certified  Under  Prior  Regulations 


Before  effective  date 
served  as — 


Licensed  Officer 


Service  after  effective  date  txjt 
t)efore  permanent  endorsement: 


MMD  wUh  a  Tankerman's 
endorsement. 


PIC-SU)Chapter  O  Non- 
flammat)le  and  Non- 
comtxjstibte. 


May     serve     as:     §13. 11 3(a) 

Tankerman-PIC. 

Limitatkxis:  None  

Alk>wed  until:  First  rer)ewaJ  of 

MMD  


Service  documentation:  Service 
letter  from  company  rep. 

May  sen/e  as:  §  13.113(b) 
Tankerman-PIC  (Barge). 

Limitations:  Grade  of  cargo  on 
existing  MMD. 

Until:  First  renewal  of  MMD  

Documentation:  None  


May     serve     as:     §13. 11 3(c) 
Tankerman-PIC  (Barge). 


Requirements  for  permanent  endorse- 
ment to  an  MMD: 


Tankerman-PIC  §  13.1 13(d)(1) 


Servk^:  Servtee  letter  from  company 
rep  as  PIC  of  DL  or  LG  cargo  trans- 
fer, or  30  days'  servKe  as  master  or 
mate  on  tankships  carrying  DL  or 
LG.. 

Courses:  Liqukj-cargo  course  in  the 
appropriate  cargo  grade,  &  Firefight- 
ing. 

Tankerman-PIC  (Barge)  §13.1 13(e)(1) 

Sen/ice:  Service  letter  frt)m  company 
rep  as  Service  letter  PIC  of  DL  or 
LG  cargo  transfer. 

Courses:  Lk^uid-cargo  course  in  the 
appropriate  cargo  grade,  &  Tank- 
barge  firefighting. 

Tankerman-PIC  (Barge)  §  13.1 13(e)(1) 


Requirements  for  RESTRICTED  en- 
dorsement to  an  MMD: 


Tankerman-PIC  §  13.1 13(d)(2). 

ServkJe:  Servce  letter  from  company 
rep  as  PIC  of  DL  or  LG  cargo  trans- 
fer, or  30  days*  service  as  master  or 
mate  on  tankships  carrytf>g  DL  or 
LG. 

Course:  Fireftghting  course. 


Tankemian-PIC  (Barge)  §  I3.i  13(e)(2). 

Service:  Servce  letter  from  company 
rep  as  PIC  of  DL  or  LG  cargo  trans- 
fer. 

Course:  Tank-t^arge  firefighting. 


Tankerman-PIC  (Barge)  §  13.1 13(e)(2). 
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Table  13.113.— Tankerman  Certifieo  Under  Prior  Regulations— Continued 


Table  13.121(f)— Continued 


Betora  effective  date 
•ervedas — 


Service  after  efleclive  date  but 
tMtore  permanent  endorseman: 


Umfted  to:  Subchf^Jtw-O  prod- 
ucts prevkiusly  transferred. 
Until:  5  years  after  elective  date 
Documematton:    Service    letter 
from  company  rep  as  PIC. 


Requirements  lor  permanent  erxlorse- 
ment  to  an  MMO: 


Service:  Service  leaer  from  company 
rep  as  PIC  of  OL  or  LG  cargo  trans- 
fer. 

Courser  Uquld-cargo  course  in  the 
appropriate  cargo  Tank-berge  fire- 
figtwing. 


Raquirementa  tor  RESTRICTED  an- 
dorsamerV  to  an  MMD: 


Service:  Service  letter  irom  compeny 
rep  as  PIC  of  DL  or  LG  cargo  trans- 
far 

Courae:  Tank-barge  fireftgWirig. 


$  13.115    LIcertaed  engtneer  Endorsemerrt 
aa  TankermarvEnglneer  tMsed  on  •«fvlc« 
on  tankahipa  before  March  31. 1990. 

A  licensed  persoa  with  service  as 
chief,  first  assistant,  or  cargo  engineer 
on  at  least  one  tankship  before  March 
31, 1996.  may.  at  any  time  until  the  first 
renewal  of  his  or  her  MMD  under 
§  12.02-27  of  this  chapter  that  occurs 
after  March  31,  1997,  apply  for  a 
"Tankerman-Engineer"  endorsement 
under  this  subpart  if  he  or  she  presents 
either — 

(a)  A  letter  on  company  letterhead 
^m  the  owner,  operator,  master,  or 
chief  engineer  of  the  vessel  attestijog  that 
the  applicant  served  at  least  30  days  as 
chief,  first  assistant,  or  cargo  engineer 
on  tankships  certified  to  carry  DL  or  LC, 
appropriate  to  the  endorsement  applied 
for  before  March  31.  1996.  and  has  So 
served  within  five  years  of  the  date  of 
application:  or 

fb)  Certificates  of  Discharge  proving  at 
least  30  days  of  service  as  chief,  first 
assistant,  or  cargo  engineer  on  tankships 
certified  to  carry  DL  or  LG.  appropriate 
to  the  endorsement  applied  for  before 
March  31, 1996,  with  a  discharge  date 
within  five  years  of  the  date  of 
application.  / 

$13,117     Any  person;  Endorsement  81 
Tankerman-Afts4stant  baaed  on  unlicenaad 
deck  service  before  Mareh  31, 1996. 

A  person  with  unlicensed  deck 
service  on  tankships  before  March  31 . 
1996.  may.  at  any  time  until  the  first 
renewal  of  hia  or  her  MMD  under 
§  12.02-27  of  this  chapter  that  occurs 
after  March  31.  1997,  apply  for  a 
Tankennan- Assistant"  endorsement 
under  this  subpart  if  the  appHcant 
presents  either — 

(a)  A  letter  on  company  letterhead 
from  the  owner,  operator,  or  master  of 


the  vessel  attesting  that  the  applicant 
served  at  least  30  days  of  dedc  service 
on  tankships  certified  to  carry  DL  or  LG. 
appropnate  to  the  endorsement  applied 
for  before  March  31, 1996,  and  has  so 
served  within  five  years  of  the  date  of 
application;  or 

lb)  Certificates  of  Discharge  proving  at 
least  30  days  of  deck  service  on 
tankships  certified  to  carry  DL  or  LG. 
appropriate  to  the  endoraement  applied 
for  before  March  31.  1996,  with  a 
discharge  date  within  five  years  of  the 
date  of  application 

i  13.119    Expiration  of  erxloreemenL 

An  endorsement  as  tankerman  is  valid 
for  the  duration  of  the  MMD. 

$11,120    Renewal  of  ar>dor8ement. 

An  applicant  wishing  to  renew  a 
tankennan 's  endorsement  shall  meet  the 
requirements  of  §  12.02-27  of  this 
chapter  for  renewing  an  MMD  and 
provide  evidence  of  participation  ia  at 
least  two  transfers  during  the  paat  five 
years  in  accordance  with  §  13.127(b)  or 
of  completion  of  an  approved  course. 

$  13.121    Couraaa  fof  training  tankerman. 

(a)  This  section  prescribes  the 
requirements,  beyond  those  in  §§  10.203 
and  10.303  of  this  chapter,  applicable  to 
schools  offering  courses  required  for  a 
tankerman  endorsement  and  courses 
that  are  a  substitute  for  experience  with 
transfers  of  liquid  cargo  in  bulk  required 
for  the  endorsement. 

(b)  Upon  satisfactory  completion  of  an 
approved  course,  each  student  shall 
receive  a  certificate,  signed  by  the  head 
of  the  school  oftaring  the  course  or  by 

a  designated  representative,  indicating 
the  title  of  the  course,  the  duration,  and, 
if  appropriate,  credit  allowed  towards 
meeting  the  transfer  requirements  of  this 
part. 


(c)  A  course  that  uses  simulated 
transfers  to  train  students  in  loading  and 
discharging  tank  vessels  may  replace  a 
specific  number  of  the  transfers  required 
for  a  'Tankerman-PlC*  or  "Tankerman- 
PIC  (Barge)"  endorsement.  The  letter 
from  the  Coast  Guard  approving  the 
course  will  state  the  number  and  kind 
of  transfers  the  course  replaces. 

(d)  The  course  in  liquid  cargo 
required  for  an  endorsement  as — 

(1)  "Tankerman-PIC  DL"  is  Tankship: 
Dangerous  Liquids; 

(2)  "Tankerman-PIC  (Barge)  DL"  is 
Tank  Barge:  Dangerous  Laquids; 

(3)  "Tankerman-PIC  LG "  is  Tankship: 
Liquefied  Gases;  and 

(4)  "Tankerman-PIC  (Barge)  LG"  is 
Tank  Barge:  Liquefied  Cases. 

(e)  The  course  in  firefighting  required 
for  an  endorsement  as — 

(1)  "Tankerman-PIC  (Barge)"  is  Tank 
Barge:  Firefighting:  and 

(2)  "Tankerman-PIC".  "Tankerman- 
Assistant".  and  "Tankerman-Engineer" 
is  a  firefighting  course  that  meets  the 
basic  firefighting  section  of  the  IMO's 
Resolution  A.437  (XI).  "Training  of 
Crews  in  Fire  Fighting". 

(f)  No  school  may  issue  a  certificate 
unless  the  student  has  successfully 
completed  an  approved  course  with  the 
appropriate  curriculum  outlined  in 
Table  13.121(f). 

(g)  An  organization  with  a  course  in 
DL  or  LG  or  a  course  in  tank-bargo 
firefighting  taught  before  March  31. 
1996,  that  substantially  covered  the 
material  required  by  Table  13.121(0  for 
Uquid  cargoes  and  by  Table  13.121(g) 
for  firefighring  may  seek  approval  under 
§  10.302  of  this  chapter  from  the  Coast 
Guard  for  any  course  taught  up  to  ten 
years  before  March  31.  1996. 


TABLE  13.121(F) 

Course  topics 

1 

2 

3 

4 

General  ctwacteristics,  compattoility.  reaction,  fireflgfrting  procedures,  and  saJety  pre- 
cautions lor  ttie  cargoes  ol 

Bulk  riquids  defined  as  Dangerous  LiqukJs  In  46  CFR  Part  t3  ~ 

Bulk  Hriiiefied  gaaea  &  their  vapors  defined  as  Liquefied  Gases  in  46  CFR  Part  13  .... 
Physical  phenomena  of  Uquefled  gas,  including: 

Basic  corxiept  ~ 

X 

X 

X 
X 

X         /• 

X 

Course  topics 


Compression  &  expansion  

Mechanism  of  heat  transfer  ".""""!! 

Potential  hazards  of  liquefied  gas,  including: 

Chemical  &  physical  properties 

Comtxjstion  charactenstics ; 

Results  of  gas  release  to  the  atmosphere 

Health  hazards  (skin  contact,  inhalation,  &  ingestion) 

Control  of  flammability  range  with  Inert  gas  

Thermal  stress  In  structure  &  piping  of  vessel  

Cargo  systems.  Including: 

Principles  of  containment  systems 

Construction,  materials,  coatings,  &  insulation  of  cargo  tanks 

General  arrarigement  of  cargo  tanks 

Venting  &  vapor-control  systems  

Cargo-handling  systems,  including: 

Piping  systems,  valves,  pumps,  &  expansion  systems  

Operating  characteristics 

Instrumentation  systems,  including: 

Cargo-level  indkators ; 

Gas-detecting  systems 

Temperature-monitoring  systems,  cargo  

Temperature-monitoring  systems,  hull 

Automatic-shutdown  systems 

Auxiliary  systems,  including: 

Ventilation,  inerting 

Valves,  including: 

Quick-ctosing  

Remote-control  

Pneumatic  „ 

Excess-flow 

Safety-relief 

Pressure-vacuum 

Heating-systems:  cofferdams  &  ballast  tanks 

Operations  connected  with  toading  &  discharging  of  cargo,  including: 

Lining  up  of  cargo  system  and  vapor-control  system 

Pre-transfer  inspections  

Pre-transfer  conference  and  completion  of  the  Declaration  of  lnspectk)n 

Hooking  up  of  cargo  hose,  toading  arms,  and  grounding-strap  , 

Starting  of  IkjukJ  ftow 

Calculation  of  toading  rates 

Monitonng  of  toading  rates 

Discussion  of  toading  

Ballasting  &  detMllasting  

Topping  off  of  cargo  tanks  

Discussion  of  dischargir>g 

Stripping  of  cargo  tanks  

Monitoring  of  transfers  

Gauging  of  cargo  tanks 

Disconnecting  of  cargo  hoses  or  loading  arms  

Operating  procedures  4  sequence  for: 

Inerting  of  cargo  tanks  &  void  spaces  „ 

Cooldown  &  warmop  of  cargo  tanks 

Gas-freeing '. 

Loaded  or  tjallasted  voyages 

Testing  of  cargo-tank  atmospheres  for  oxygen  &  cargo  vapor  

Load  plan,  stat)illty,  &  stress  connected  with: 

Loading  of  cargo  

Discfiargirig  of  cargo  

Ballasting  &  detallasting 

Loadhne,  draft,  4  trim  

Disposal  of  t»oil-off,  including: 

System  design 

Safety  features  

Statiiltty-letter  requirements 

Rules  (for  tank  t>arge  &  tankship,  both  international  &  Federal)  pertaining  to  operational 

procedures  4  pollution  prevention. 
Pollution  prevention,  including: 

Procedures  to  prevent  air  4  water  pollution  

Measures  to  take  in  event  of  spillage  

Danger  from  drift  of  vapor  ctoud  

Emergency  procedures  for  the  foltowing,  including  notce  to  appropriate  authorities: 

Fire  
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Table  1 3.1 21  (f>— Continued 


Course  topics 


ColHsion  _ - 

Grounding - ~ ~ - 

Equipment  failure  

Leaks  &  sptlls  ~ 

StruduraJ  iailure  - - -^ 

Emeigency  discharge  o«  cargo - — 

Entering  of  cargo  tan»<s - — 

Emergency  shutdown  o(  cargo-handiing » ~ 

Emergency  systems  for  ciostng  cargo  tani<s  

Safety  precautions  relative  to: 

Dangers  of  si^in  contact  

Inhalation  of  vapors - 

Electricity  &  static  eiectricity;  hazards  &  precautions  ~ 

Terminoiogy  of  tankshipe  for  oil  &  chemicals  ~ 

Terminology  of  lani*  t>arges  for  oil  A  chemicals 

Terminology  of  tankshipa  lor  Hquetad  gases 

Terminology  of  tank  barges  lor  iquefied  gases 

Principles  &  procedures  of  Crude-Oil-Washing  (COW)  systems,  including: 

Purpose  

Equipnoent  &  design 

Operations  

Safety  precautions - ~ 

Maintenance  of  plant  &  equipment  

Pnnciples  &  procedures  of  Inerl-Gas  Systems  (IGS).  including: 

Purpose  ~ 

Equipment  &  design  - - 

Operations 

Safety  precautions 

Maintenance  of  plant  &  equipment  

Cargo-tank  cleaning:  procuredures  &  precautions. 

Pnnciples  &  procedures  of  vapor-corrtrol  recovery  systems,  including: 

Purpose  

Pnndptes - 

Components  - ~ 

Hazards  - 

Coast  Guard  regulations  

Operating  procedures,  including: 

Testing  &  inspection  requirements - 

Pre-transfer  procedures  - 

Connecting  sequence - 

Start-up  procedures 

I^ormal  operatkxis  - 

Emergency  procedures,  including  notice  of  release 

Information  systems  on  hazards  of  cargo 

Safe  entry  Irrto  confined  spaces,  including: 

Definitions  &  hazards  of  confined  spaces 

Evakiatkxi  &  assessment  of  risks  &  hazards  

Safety  precautioas  &  procedures - 

Personal  protective  equipment  (PPE) 

Maintenance  of  PPE  

Emergency  procedures  

Federal  regulations,  national  standards.  &  industry  guidelines 

Inspections  t)y  marine  chemists  &  competer>t  persons,  irKluding  hot-work  permits  & 
procedures. 
Vessel  Response  Plans: 

Purpose,  content,  &  k)cation  of  information 

Procedures  for  notice  &  mitigation  of  spills  

Geographic-specific  appendices  

Vessel-specific  apperxlices 

Emergerwy-action  checklist 


(i)Tankerman-PIC  DL 
(2)Tankerman-PIC  (Barge)  DL. 
(3)Tankerman-PIC  LG. 
(■•)  Tankerman-PIC  (Barge)  LG. 


TABLE  13.121(g) 


Course  topics 


^  Table  t3.t2t(g)— Ctontintjed 


Course  topics 


blements  of  fire  (Fire  triangle): 
Fuel 


Source  of  ignition 

0)«ygen  ._ „ 

Ignition  sources  (general): 

Chemical 

Biological  „ 

Physical  „ 

Ignition  sources  applicable  to  barges 

Definitions  of  flammability  and  combustibility: 

Flammability _ 

Ignition  point _ 

Burning  temperature 

Burning  speed  

Thermal  value ;.... 

Lower  flammable  limit 

Upper  flammable  limit 

Flammable  range 

Inerting _ 

Static  electricity 

Flash  point 

Auto-ignition 

Spread  of  fire; 

By  radiation 

By  convection  ..._ 

By  conduction  . 

Reactivity  _ 

Fire  classifications  and  applicable  extinguishing  agents 

Mam  causes  of  fires: 

Oil  leakage 

Smoking 

Overheating  pumps  

Galley  appliances 

Spontaneous  ignition 

Hot  work  

Electrical  apparatus 

Reaction,  self-heating,  arxJ  auto-ignition 

Fire  prevention: 

General 

Fire  hazards  of  DL  and  LG  

Fire  detection: 

Fire-  and  smoke-detection  systems  

Automatic  fire  alarms 

Firefighting  equipment: 

Fire  nrains.  hydrants _.„ _ 

International  shore-connection  

Smottiering-installations,  cartx>n  dioxide  (CO2).  foam 

Halogenated  hydrocarbons  _ 

Pressure-water  spray  system  in  special-category  spaces 

Automatic  sprinkler  system  

Emergency  fire  pump,  emergerx^y  generator 

Chemical-powder  applicants  

General  outline  of  required  and  mobile  apparatus  

Fireman's  outfit,  personal  equipment ,.. 

Breathing  apparatus  

Resuscitation  apparatus  

Smoke  helmet  or  mask  

Fireproof  life-line  and  harness 

Fire  hose,  nozzles,  connectk^ns,  and  fire  axes 

Fire  blankets 

Portable  fire  extmgujstiers _ 

Limitations  of  portab<e  and  semiportat>le  extinguishers 

Emergency  procedures: 
Arrangements; 

Escape  routes  _ 

Means  of  gas-freeing  tanks _ „ 

Class  A,  B.  ar>d  C  divisions _ 

hiert-gas  system „ 

Ship  Ire^Jghting  organization: 

General  alarms  „.. 

Fire-control  plans,  muster  stations,  and  duties _ 

Communications 

Penodic  shipboaed  driiB 

Patrol  system „ 
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Table  13.121(g)— Continue^ 


Course  topics 


Basic  firefighting  techniques: 

Sounding  alarm  

Locating  and  isoteting  fires - 

Slopping  leal(age  of  cargo  » ~ 

Jettisoning ~ ~." 

Inhibitir>g  • • 

Ckx*ng _ ~ 

Smothering  ~ — 

Sizing  up  srtuation  

Locating  information  on  cargo - 

Extinguishing  ~ ~. 

Extinguishing  with  portable  units ~ ~ 

Setting  reflash  watch  ~ 

Using  additional  personnel  

Firefighting  extinguishing-agents: 

Water  (soiid  jet,  spray,  fog,  and  flooding)  „ 

Foam  (high,  medium  and  low  expansion) 

Cartxxi  dioxide  (COj) 

Haion  

Aqueous-film-forming  foam  (AFFF) 

Dry  cfwmicals  

Use  of  extir^uisher  on: 

Flammable  and  combustible  liquids - 

Manrtdd-nange  fire  

Drip-pan  fire ~ 

Pump  fire  ~ 

Drills  for  typical  fires  on  barges 

Field  exercises: 

Extinguish  small  fires  using  portable  extinguishers: 

Electrical  

Manifold-flange  - 

Drip-pan - 

Pump  "..." - 

Use  self-corrtained  breathing  apparatus 

Extinguish  extensive  fires  with  water  ~ 

Extinguish  fires  with  (cam,  or  chemical  - 

Fight  fire  in  smoke-filled  erx;losed  space  wearing  SCBA  

Extinguish  fire  with  water  fog  in  an  enclosed  space  with  heavy  smoke 

Extinguish  oil  fire  with  fog  applicator  and  spray  nozzles,  dry-chemical,  or  foam  applk^tors 
Effect  a  rescue  in  a  smoke-filled  space  whHe  wearing  breathing  apparatus 
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(1)  Course  in  tank -barge  firefighting. 

(2)  From  the  basic  firefighting  section  of  the  IMO's  Resolution  A.437  (XI),  "Training  of  Crews  in  Fire  Fighting" 


§13.123    Recency  of  service  or  experience 
for  original  tankerman  endorsement 

An  applicant  for  an  original 
tankerman  endorsement  in  subpart  B,  C, 
D,  or  E  of  this  part  shall  have  obtained 
at  least  25%  of  the  qualifying  service 
and,  if  the  endorsement  requires 
transfers,  at  least  two  of  the  qualifying 
transfers,  within  five  years  of  the  date  of 
application. 

§13.125    Physical  requirements. 

Each  applicant  for  an  original 
tankerman  endorsement  shall  meet  the 
physical  requirements  of  §  10.205(d)  of 
this  chapter,  excluding  paragraph  (d)(2) 
of  that  section. 

§13.127    Service  requirements:  general. 

(a)  A  service  letter  must  specify — 
(1)  The  classification  of  cargo  (DL,  LG, 
or,  for  a  restricted  endorsement,  a 
specific  product)  handled  while  the 
applicant  accumulated  the  service; 


(2)  The  dates,  the  number  and  kinds 
of  transfers  the  applicant  has 
participated  in,  and  the  number  of 
transfers  that  involved  commencement 
or  completion;  and 

(3)  That  the  applicant  has 
demonstrated  to  the  satisfaction  of  the 
signer  that  he  or  she  is  fully  capable  of 
supervising  transfers  of  liquid  cargo, 
including 

(i)  Pre-transfer  inspection; 

(ii)  Pre-transfer  conference  and 
execution  of  the  Declaration  of 
Inspection; 

(iii)  Connection  of  cargo  hoses  or 
loading-arms; 

(iv)  Line-up  of  the  cargo  system  for 
loading  and  discharge; 

(v)  Start  of  liquid  flow  during  loading; 

(vi)  Start  of  cargo  pump  and  increase 
of  pressure  to  normal  discharge 
pressure; 

(vii)  Calculation  of  loading-rates; 

(viii)  Monitoring; 


(ix)  Topping-off  of  cargo  tanks  during 
loading; 

(x)  Stripping  of  cargo  tanks: 

(xi)  Ballasting  and  deballasting.  if 
appropriate; 

(xii)  Disconnection  of  the  cargo  hoses 
or  loading-arms;  and 

(xiii)  Securing  of  cargo  systems. 

(b)  In  determining  the  numbers  and 
kinds  of  transfers  that  the  applicant  has 
participated  in  under  paragraph  (a)(2)  of 
this  section,  the  following  rules  apply: 

(1)  A  transfer  must  involve  the 
loading  or  discharge  finm  at  least  one  of 
the  vessel's  cargo  tanks  to  or  from  a 
shore  facility  or  another  vessel.  A  shift 
of  cargo  from  one  tank  to  another  tank 
is  not  a  transfer  for  this  purpose. 

(2)  Regardless  of  how  long  the  transfer 
lasts  beyond  four  hours,  it  counts  as 
only  one  transfer. 

(3)  A  transfer  must  include  both  a 
commencement  and  a  completion. 

(4)  Regardless  of  how  many  tanks  or 
products  are  being  loaded  or  discharged 


at  the  same  lime,  a  person  may  receive 
credit  for  only  one  transfer.  oi»  kjeding. 
and  one  discharge  a  waftch. 

(5)  Ciedit  for  a  transfer  during  a  walch 
of  lass  than  four  hours  accrues  only  if 
the  watch  include&  either  the 
coanection  and  the  commencement  of 
transfer  or  the  completion  of  transfer 
and  the  disconnection. 

(6)  Credit  for  a  commencement  of 
loading  accrues  only  if  the  apphcanf 
participates  in  the  pre-transfer 
inspection,  the  pre-transfer  conference 
including  execution  of  the  E)ecJaration 
of  Inspection,  the  connection  of  cargo 
hoses  or  loading-arms,  the  line-op  of  the 


cargo  system  fbr  the  loading,  the  start  of 
liquid  flow,  and  the  calculation  of 
loading-rates. 

(7)  Credit  for  a  corranencement  of 
discharge  accrues  only  rf  the  applicant 
participates  in  the  pre-transfer 
inspection,  the  pre-transfer  conference 
including  execution  of  the  Declaration 
of  Inspection,  the  connection  of  cargo 
hoses  or  loading-arms,  the  line-up  of  the 
cargo  system  fw  tbe  discharge,  the  sUat 
of  the  cargo  pump  or  pumps  and 
increase  of  pressure  to  nomai  pressure 
for  discharge,  and  the  monitoring  of 
discharge  rates. 


(8)  Credit  for  a  completion  of  tr»f»fcr. 
whether  loading  or  discharge,  acciues 
only  if  the  spphcaat  participates  in  the 
topf»ng-o(T  at  the  loedrag  port,  or  in  the 
stripping  of  cargo  tanks  and  the 
coannesceraeRt  of  ballasting,  if  required 
by  the  vessel's  transfer  proradures.  at 
the  discharge  port. 

§13.129    Oaictt-felereace  table  tbr 
tanKerrnaii. 

Table  13.129  provides  a  guide  to  the 
requirements  for  various  tankerman 
endorsements.  Provisions  in  the 
refereccB  sectiaos  are  coalroUiog. 
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Tabic  13.123 
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Physical  raquifsd 

Senwfl 

Recency  of 
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Proof  of  serv- 
ice 

riieRgiaiiy  cer- 
Mcale 

Course 

EngjHsti  l8f»- 

Tankerman  PIC 

18:  iXZOlW  ... 

res:  13.125  .- 

Yes:  13.203,30 

Yes:  13123, 

Yes:  13.205, 
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^H 
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days  licensed 
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BasKF/f'. 

DL  or  LG 
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^^1 
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Of  60  days  unB- 
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cargo  transfers. 

yrs. 
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Tankerman  PIC 
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F. 
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la:  y^MUM ._ 
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Yes:  13.403,90 

Yes:  13123. 

Yae:  13406. 

Yes:  13.407. 

Yes:  13.409. 
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Subpart  B — Requirements  for 
'Tankermart-PtC"  Endorsement 

§  13.201    Original  apptication  for 
••Tankemwn-PfC"  endorseinanL 

Each  applicant  for  an  original 
'Tankerman-PIC"  endofsement  shall— 

(a)  Be  at  least  18  years  old; 

(b)  Apply  OD.  a  Coast  Guard  fona; 


(c)  Present  evidence  of  passing  a 
physical  examination  in  accordance 
with  §13.125; 

(d)  Present  evictence  of  service  on 
tankships  in  accordance  with  §  13.203; 

(e)  Meet  the  requirement  l)f  a  course 
on  Srefi^Uiog  in  §  13.207; 

(f)  Meet  tbe  ret^uirement  of  a  course 
in.DL  or  LG  appropriate  for  the 


endorsement  applied  for  in  §  13.209; 
and 

(g)  Be  capable  of  speaking  and 
understanding,  in  English,  all 
instructions  iteeded  to  commence, 
conduct,  and  complete  a  transfar  of 
cargo,  and  be  cap^e  of  reading  tbe 
English  found  in  the  Declaration  of 
Inspection,  vessel  response  plans,  and 
Cargo  Information  Cards. 
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$  13.203    Eligibility  requir«o>«nts: 
Experienc*. 

Each  applicant  for  a  "Tankerman- 
PIC"  endorsement  for  DL  or  LC  shall 
meet  the  requirements  of  either 
paragraphs  (a)  and  (b)  or  paragraph  (c) 
of  this  section. 

(a)  Each  applicant  shall  present 
evidence  of — 

(1)  At  least  30  days  of  service  as  a 
licensed  deck  officer  or  a  licensed 
engineering  officer  on  one  or  more 
tankships  certified  to  carry  DL  or  LC 
appropriate  to  the  endorsement  applied 
for: 

(2)  At  least  60  days  of  unlicensed 
service  on  deck  or  in  the  engine 
department  on  one  or  mor»tankships 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for;  or 

(3)  A  mixture  of  licensed  and 
unUcensed  service  on  deck  or  in  the 
engine  department  on  tankships 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for 
equivalent  to  30  days  of  licensed 
service,  every  2  days  of  unlicensed 
service  counting  as  1  day  of  licensed 
service. 

(b)  Each  applicant  shall  present 
evidence  of  participation,  under  the 
supervision  of  a  "Tankerman-PIC,"  in  at 
least  ten  transfers  of  liquid  cargo  in  bulk 
of  the  classification  desired  on 
tankships,  including  at  least — 

(1)  Five  loadings  and  five  discharges; 

(2)  Two  commencements  of  loading 
and  two  completions  of  loading;  and 

(3)  Two  commencements  of  discharge 
and  two  completions  of  discharge. 

(c)  Each  applicant  already  holding  an 
MMD  endorsed  "Tankerman-PIC"  for 
DL  and  seeking  an  endorsement  for  LC. 
or  the  converse,  shall — 

(1)  Provide  evidence  of  at  least  half 
the  service  required  by  paragraph  (a)  of 
this  section;  and 

(2)  Comply  with  paragraph  (b)  of  this 
section,  except  that  he  or  she  need 
provide  evidence  of  only  three  loadings 
and  three  discharges  along  with 
evidence  of  compliance  with  paragraphs 
(b)(2)  and  (3)  of  this  section. 

§13.205    Prooi  of  service  for  "Tankerman- 
PIC"  endorsement 

Service  must  be  proved  by  a  letter  on 
company  letterhead  from  the  owner, 
operator,  or  master  of  the  vessel  on 
which  the  applicant  obtained  the 
service.  The  letter  must  contain  the 
information  described  in  §  13.127(a). 

§13.207    Eligibility  requirements: 
Fireflghtlng  course. 

Each  applicant  for  an  original 
"Tankerman-PIC"  endorsement  shall 
present  a  certificate  of  successful 
completion  from  a  course  in  shipboard 


firefighting,  approved  by  the 
Commandant  and  meeting  the  basic 
firefighting  section  of  the  IMO's 
Resolution  A. 437  (XI).  "Training  of 
Crews  in  Fire  Fighting",  completed 
within  five  years  of  the  date  of 
application  for  the  endorsement,  unless 
he  or  she  has  previously  submitted  such 
a  certificate  for  a  license  or  a  tankerman 
endorsement. 

S  13.209    Eligibility  requirements:  Cargo 
course. 

Each  applicant  for  an  original 
"Tankerman-PIC"  endorsement  shall 
present  a  certificate  of  completion  from 
a  course  in  DL  or  LG.  appropriate  for 
tankships,  approved  by  the 
Commandant,  appropriate  to  the 
endorsement  applied  for.  within  two 
years  of  the  date  of  application. 

Sut}part  0 — Requirements  for 
"Tankerman-PIC  (Barge)" 
Endorsement 

f  13.301    Original  application  for 
"Tankerman-PIC  (Barge)"  endorsement 

Each  applicant  for  a  "Tankerman-PIC 
(Barge)"  endorsement  shall — 

(a)  Be  at  least  18  years  old; 

(b)  Apply  on  a  Coast  Guard  form; 

(c)  Present  evidence  of  passing  a 
physical  examination  in  accordance 
with  §13.125; 

(d)  Present  evidence  of  service  on 
tank  vessels  in  accordance  with 
§13.303; 

(e)  Meet  the  requirement  of  a 
firefighting  course  in  §  13.307; 

(f)  Meet  the  requirement  of  a  course 
in  DL  or  LG  appropriate  for  the 
endorsement  applied  for  in  §  13.309; 
and 

(g)  Be  capable  of  speaking,  and 
understanding,  in  English,  all 
instructions  needed  to  conunence. 
conduct,  and  complete  a  transfer  of 
cargo,  and  be  capable  of  reading  the 
English  found  in  the  Declaration  of 
Inspection,  vessel  response  plans,  and 
Cargo  Information  Cards. 

S  13.303    Eligibility  requirements: 
Experience. 

Each  applicant  for  a  'Tankerman-PIC 
(Barge)"  endorsement  for  DL  or  LG  shall 
meet  the  requirements  of  either 
paragraphs  (a)  and  (b)  or  paragraph  (c) 
of  this  section. 

(a)  Each  applicant  shall  present 
evidence  of — 

(1)  At  least  60  days  of  service  on  one 
or  more  tank  vessels  certified  to  carry 
DL  or  LG  appropriate  to  the 
endorsement  applied  for;  or 

(2)  At  least  6  months  of  closely  related 
service  directly  involved  with  tank 
barges  appropriate  to  the  endorsement 
applied  for;  and 


(b)  Participation,  under  the 
supervision  of  a  "Tankerman-PIC"  or 
"Tankerman-PIC  (Barge),"  in  at  least  ten 
transfers  of  liquid  cargo  in  bulk  of  the 
classification  desired  on  tankships  or 
tank  barges,  including  at  least — 

(1)  Five  loadings  and  five  discharges; 

(2)  Two  commencements  of  loading 
and  two  completions  of  loading;  and 

(3^  Two  commencements  of  discharge 
and  two  completions  of  discharge. 

(c)  Each  applicant  already  holding  an 
MMD  endorsed  "Tankerman-PIC 
(Barge)  '  for  DL  and  seeking  an 
endorsement  for  LG,  or  the  converse, 
shall— 

(1)  Provide  evidence  of  at  least  half 
the  service  required  by  paragraph  (a)  of 
this  section;  and 

(2)  Comply  with  paragraph  (b)  of  this 
section,  except  that  he  or  she  need 
provide  evidence  of  only  three  loadings 
and  three  discharges  along  with 
evidence  of  compliance  with  paragraphs 
(b)(2)  and  (3)  of  this  section. 

§13.305    Proof  of  service  for  "Tankerman- 
PIC  (Barge)"  endorsement 

Service  must  be  proved  by  a  letter  on 
company  letterhead  from  a  terminal 
owner  or  operator;  a  tank  barge  owner 
or  operator;  or  the  owner,  operator,  or 
master  of  a  tankship.  The  letter  must 
contain  the  information  required  by 
§  13.127(a).  excluding  paragraph 
(a)(3)(vii). 

§  13.307    Eligibility  requirements: 
Firefighting  course. 

Each  applicant  for  a  "Tankerman-PIC 
(Barge)"  endorsement  shall  present  a 
certificate  of  successful  completion 
from — 

(a)  A  course  in  shipboard  firefighting, 
approved  by  the  Commandemt  and 
meeting  the  basic  firefighting  section  of 
the  IMOs  Resolution  A.437  (XI). 
"Training  of  Crews  in  Fire  Fighting", 
completed  within  five  years  of  the  date 
of  application  for  the  endorsement, 
unless  he  or  she  has  previously 
submitted  such  a  certificate  for  a  license 
or  a  tankerman  endorsement; 

(b)  A  course  in  tank-barge  firefighting. 
approved  by  the  Commandant  and 
meeting  §  13.121.  completed  within  five 
years  of  the  date  of  application  for  the 
endorsement. 

§  13.309    Eligibility  requirements:  Cargo 
course. 

Each  applicant  for  an  original 
"Tankerman-PIC  (Barge)"  endorsement 
shall  present  a  certificate  of  completion 
from  a  course  in  DL  or  LG  approved  by 
the  Commandant,  appropriate  to  the 
endorsement  applied  for.  within  two 
years  of  the  date  of  application. 


Sut>part  D— Requirements  for 
"Tankerman-Asslstanf  Endorsement 

§  13.401    Original  application  for 
'Tankerman-Assistanf  endorsement 

Each  applicant  for  a  "Tankerman- 
Assistant"  endorsement  shall — 

(a)  Be  at  least  18  years  old; 

(b)  Apply  on  a  Coast  Guard  form; 

(c)  Pr^nt  evidence  of  passing  a 
physical  examination  in  accordance 
with  §13.125; 

(d)  Meet  the  requirement  of  a 
firefighting  course  in  §  13.407; 

(e)  (1)  Meet  the  requirement  of  a 
course  in  DL  or  LG  appropriate  for  the 
endorsement  appUed  for  in  §  13.409;  or 

(2)  Present  evidence  of  service  on 
tankships  in  accordance  with  §  13.403; 
and 

(f)  Be  capable  of  speaking  and 
understanding,  in  Enghsh.  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of 
cargo. 

§13.403    Eligibility  requirements: 
Experience. 

(a)  Each  applicant  for  a  "Tankerman- 
Assistant"  endorsement  shall  present — 

(1)  Evidence  of  at  least  90  days  of 
deck  service  on  tankships  certified  to 
carry  DL  or  LG  appropriate  to  the 
endorsement  applied  for;  or 

(2)  A  certificate  of  completion  from  a 
course  in  DL  or  LG  appropriate  for  the 
endorsement  applied  for  as  prescribed 
in  §  13.409. 

(b)  Each  applicant  already  holding  an 
MMD  endorsed  "Tankerman-Assistant" 
for  DL  and  seeking  one  for  LG.  or  the 
converse,  shall — 

(1)  Provide  evidence  of  at  least  half 
the  service  required  in  paragraph  (a)(1) 
of  this  section;  or 

(2)  Meet  the  requirement  of  a  course 
in  DL  or  LG  appropriate  for  the 
endorsement  applied  for  as  prescribed 
in  §  13.409. 

§13.405    Proof  of  service  for  "Tankerman- 
Assistant"  endorsement 

(a)  Service  must  be  proved  by  a  letter 
on  company  letterhead  from  the  owner, 
operator,  or  master  of  a  tankship.  The 
letter  must  specify — 

(1)  The  classification  of  cargo  (DL  or 
LG)  carried  while  the  applicant 
accumulated  the  service; 

(2)  The  number  of  days  of  deck 
service  the  applicant  accumulated  on 
the  tankship;  and 

(3)  That  the  applicant  has 
demonstrated  an  understanding  of  cargo 
transfer  and  a  sense  of  responsibility 
that,  in  the  opinion  of  the  signer,  will 
allow  the  applicant  to  safely  carry  out 
duties  respecting  cargo  transfer  and 
transfer  equipment  assigned  by  the  PIC 


of  the  transfer  without  direct 
supervision  by  the  PIC;  or 
(b)  Service  must  be  proved  by — 

(1)  Certificates  of  Discharge  from 
tankships  with  the  appropriate 
classification  of  cargo  (DL,  LG,  or  both); 
and 

(2)  A  letter  on  company  letterhead 
bom  the  owner,  operator,  or  master  of 
one  of  the  tankships  stating  that  he  or 
she  has  demonstrated — 

(i)  An  understanding  of  cargo  transfer; 
and 

(ii)  A  sense  of  responsibility  that,  in 
the  opinion  of  the  signer,  will  allow  him 
or  her  to  safely  carry  out  duties 
respecting  cargo  and  its  equipment 
assigned  by  the  PIC  of  the  transfer 
vdthout  direct  supervision  by  the  PIC. 

§  13.407    Eligibility  requirements: 
FIrefigtiting  course. 

Each  applicant  for  a  "Tankerman- 
Assistant"  endorsement  shall  present  a 
certificate  of  successful  completion  from 
a  course  in  shipboard  firefighting, 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO's  Resolution  A.437  (XI). 
"Training  of  Crews  in  Fire  Fighting", 
completed  within  five  years  of  the  date 
of  application  for  the  endorsement, 
unless  be  or  she  has  previously 
submitted  such  a  certificate  from  one  of 
these  courses  for  a  license  or 
endorsement. 

§  13.409    Eligibility  requirements:  Cargo 
course. 

Each  applicant  for  an  original 
"Tankerman-Assistant"  endorsement 
that  has  not  presented  the  required 
service  on  tankships  must  present  a 
certificate  of  completion  from  a  course 
in  DL  or  LG,  appropriate  for  tankships. 
approved  by  the  Commandant, 
appropriate  to  the  endorsement  applied 
for,  within  two  years  of  the  date  of 
application. 

Sut}part  E — Requirements  for 
"Tankerman-Engineer"  Endorsement 

§  13.501    Original  application  for 
"Tankerman-Engineer"  endorsement 

Each  applicant  for  a  "Tankerman- 
Engineer"  endorsement  shall — 

(a)  Be  at  least  18  years  old; 

(b)  Apply  on  a  Coast  Guard  form; 

(c)  Present  evidence  of  passing  a 
physical  examination  in  accordance 
with  §13.125; 

(d)  Present  evidence  of  service  on 
tankships  in  accordance  with  §  13.503; 

(e)  Meet  the  requirement  of  a 
firefighting  course  in  §  13.507; 

(fl  Meet  the  requirement  of  a  course 
in  DL  or  LG  appropriate  for  the 
endorsement  applied  for  in  §  13.509; 
and 


(g)  Be  capable  of  speaking  and 
understanding,  in  EngUsh,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of 
cargo. 

§13.503    EllgibUity  requlrefnents: 
Experience. 

(a)  Each  applicant  for  a  "Tankerman- 
Engineer"  endorsement  shall  present 
evidence  of  at  least — 

(1)  90  days  of  service  as  a  Ucensed 
engineering  officer  on  tankships 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  apphed  for; 

(2)  30  days  of  service  as  a  Ucensed 
engineering  officer  on  tankships 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for,  and  a 
certificate  of  completion  from  a  course 
in  DL  or  LG  appropriate  for  the 
endorsement  applied  for  as  prescribed 
by  §  13.509(a);  or 

(3)  60  days  of  imhcensed  service  in 
the  engine  department  on  tankships 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for,  and  a 
certificate  of  completion  from  a  course 
in  DL  or  LG  appropriate  for  the 
endorsement  apphed  for  as  prescribed 
by  §  13.509(a). 

(b)  Each  applicant  already  holding  an 
MMD  endorsed  "Tankerman-Engineer" 
for  DL  and  seeking  one  for  LG,  or  the 
converse,  shall  provide  evidence  of  at 
least  half  the  ser\'ice  required  by — 

(1)  Paragraph  (a)(1)  of  this  section;  or 

(2)  Paragraph  (a)(2)  or  (3)  of  this 
section,  and  a  certificate  of  completion 
from  a  course  in  DL  or  LG  appropriate 
for  the  endorsement  apphed  for  as 
prescribed  by  §  13.509(a). 

§13.505    Proof  of  service  for  "Tankerman- 
Engineer"  endorsen>ent 

(a)  Service  must  be  proved  by  a  letter 
on  company  letterhead  from  the  owner, 
operator,  or  master  or  chief  engineer  of 
a  tankship.  The  letter  must  si>ecify — 

(1)  The  classification  of  cargo  (DL,  LG, 
or  both)  carried  while  the  appUcant 
accumulated  the  service;  and 

(2)  The  number  of  days  of  licensed 
and  unlicensed  service  in  the  engine 
department  on  tankships;  or 

(b)  Service  must  be  proved  by 
certificates  of  discharge  bom  tankships 
with  the  appropriate  classification  of 
cargo  (DL,  LG,  or  both). 

§13.507    Eligibility  requirenr>ents: 
Firefighting  course. 

Each  applicant  for  a  "Tankerman- 
Engineer"  endorsement  shall  present  a 
certificate  of  successful  completion  &t>m 
a  course  in  shipboard  firefighting, 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO's  Resolution  A.437  (XI), 
"Training  of  Crews  in  Fire  Fighting", 
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completed  within  five  years  of  the  date 
of  application  for  the  endoreement, 
unless  he  or  she  has  previously 
submitted  such  a  certificate  for  a  license 
or  tankerraan  endorsement. 

$  13.509    EngttHHty  requlramants:  Cargo 
course. 

Each  applicant  for  an  original 
"Tankerman-Engineer"  endorsement 
that  has  not  presented  service 
prescribed  by  S  13.503(a)(1)  must 
present  a  certificate  of  completion  from 
a  course  in  DL  or  LG.  appropriate  for 
tankships.  approved  by  the 
Conunandant.  appropriate  to  the 
endorsement  applied  for,  within  two 
years  of  the  date  of  application. 

PART  15— MANNING  REQUIREMENTS 

12.  The  authority  dtation  for  pcurt  IS 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3703.  8105:  49 
CFR  1.45.  1.4«. 

13.  Section  15.301  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
adding  a  new  paragraph  (d).  to  read  as 
follows: 

f  15.301    Definttions  of  tanns  in  •>(•  part 

(a)«  •   * 

Tank  barge  means  a  non-self- 
propelled  tfuok  vessel. 

Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue. 

Tankship  means  any  tank  vessel 
constructed  or  adapted  primarily  to 
carry  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue  and  propelled 
by  power  or  sail. 

Transfer  means  any  movement  of 
dangerous  liquid  or  Uquefied  gas  as 
cargo  in  bulk  or  as  cargo  residue  to, 
from,  or  within  a  vessel  by  means  of 
pumping,  gravitation,  or  displacement. 
Section  13.127  of  this  chapter  describes 
what  qualifies  as  participation  in  a 
creditable  transfer. 


(c)  The  following  ratings  are 
established  in  part  12  of  this  chapter. 
When  used  in  this  part,  terms  for  the 
ratings  identify  persons  holding  valid 
merchant  mariners'  documents  for 
service  in  the  ratings  issued  under  that 
part: 


(1)  Able  seaman. 

(2)  Ordinary  seaman. 

(3)  Qualified  member  of  the  engine 
department. 

(4)  Lifeboatman. 

(5)  Wiper 

(6)  Steward's  department  (F.H.). 
(d)  The  following  ratings  are 

established  in  part  13  of  thia  chapter 
When  used  in  this  part,  the  terms  for  the 
ratings  identify  persons  holding  valid 
merchant  mariners'  documents  for 
service  in  the  ratings  issued  under  that 
part: 
(l)Tankerman-Pia 

(2)  Tankerman-PlC  (Barge). 

(3)  Restricted  Tankerman-PlC. 

(4)  Restricted  Tankerman-PIC  (Barge). 

(5)  Tankerman-Assistant. 

(6)  Tankerman-Engineer. 

14.  Section  15.860  is  added  to  subpart 
C,  to  read  as  follows: 

§15.S80    Tankennan. 

(a)  The  Officer  in  Charge,  Marine 
Inspection,  enters  on  the  Certificate  of 
Inspection  issued  to  each  manned  tank 
vessel  subject  to  the  regulations  in  this 
chapter  the  number  of  crewmembers 
required  to  hold  valid  merchant 
mariners'  documents  with  the  proper 
tankerman  endorsement.  Table 
15.860(a)(1)  provides  the  minimal 
requirements  for  tankermen  aboard 
manned  tank  vessels;  Table  15.860(a)(2) 
provides  the  tankerman  endorsements 
required  for  personnel  aboard  taniiships. 

(b)  For  each  tankship  of  more  than 
5,000  gross  tons  certified  for  voyages 
beyond  the  Boundary  Line: 

( 1 )  The  number  of  "Tankerman-PICs" 
or  restricted  'Tankerman-PICa"  carried 
must  be  not  fewer  than  two. 

(2)  The  number  of  "Tankerman- 
Assistants"  carried  must  be  not  fewer 
than  three. 

(3)  The  number  of  "Tankerman- 
Engineers"  carried  must  be  not  fewer 
than  two. 

(c)  For  each  tankship  of  5,000  gross 
tons  or  less  certified  for  voyages  beyond 
the  Boundary  Line: 

( 1 )  The  number  of  'Tankerman-PICs" 
or  restricted  "Tankerman-PICs"  carried 
must  be  not  fewer  than  two. 

(2)  The  number  of  'Tankerman- 
Engineers"  carried  must  be  not  fewer 
than  two,  imless  only  one  engineer  is 
required,  in  which  case  the  number  of 


'Tankerman-Engineers"  carried  may  be 
just  one. 

(d)  For  each  tankship  not  certified  for 
voyages  beyond  the  Boundary  Line,  if 
the  total  crew  complement  is: 

(1)  One  or  two,  the  number  of 
"Tankerman-PICs"  or  restricted 
"Tankerman-PICs"  carried  may  be  fust 
one. 

(2)  More  than  two,  the  number  of 
"Tankerman-PICs"  or  restricted 
"Tankerman-PICs"  carried  must  be  not 
fewer  than  two 

(e)  For  each  tank  barge  manned  under 
§31.15-5  of  this  chapter,  if  the  total 
crew  complement  is: 

(1)  One  or  two,  the  number  of 
"Tankerman-PICs",  restricted 
"Tankerman-PICs",  "Tankerman-PICs 
(Barge)",  or  restricted  "Tankerman-PICs 
(Barge)"  carried  may  be  just  one. 

(2)  More  than  two.  the  number  of 
"Tankerman-PICs".  restricted 
"Tankerman-PICs",  "Tankerman-PICs 
(Barge)",  or  restricted  "Tankerman-PICs 
(Barge)"  carried  must  be  not  fewer  than 
two. 

(f)  The  following  personnel  aboard 
each  tankship  certified  for  voyages 
beyond  the  Boundary  Line  shall  hold 
vaUd  merchant  mariners'  documents, 
endorsed  as  follows: 

(1)  The  master  and  chief  mate  shall 
each  hold  a  "Tankerman-PIC"  or 
restricted  "Tankerman-PIC" 
endorsement. 

(2)  The  chief,  first  assistant,  and  cargo 
engineers  shall  each  hold  a 
"Tankerman-Engineer"  or  "Tankerman 
(PIC)"  endorsement. 

(3)  Each  licensed  person  acting  as  the 
PIC  of  a  transfer  of  Uquid  cargo  in  bulk 
shall  hold  a  'Tankerman-PIC"  or 
restricted  "Tankerman-PIC" 
endorsement. 

(4)  Each  licensed  or  unlicensed 
person,  who  is  assigned  by  the  PIC 
duties  and  responsibihties  related  to  the 
cargo  or  cargo-handling  equipment 
during  a  transfer  of  liquid  cargo  in  bulk 
but  is  not  directly  supervised  by  the 
PIC,  shall  hold  a  'Tankerman- 
Assistant"  endorsement. 

(g)  The  endorsements  required  by  this 
section  must  be  for  the  classification  of 
the  liquid  cargo  in  bulk  or  of  the  cargo 
residue  being  carried. 


Table  15.860(a)(1).— Minimal  Requirements  for  Tankermen  Aboard  Manned  Tank  Vessels 


Tank  vessels 

Tankerman 
PIC 

Tankerman 
assistant 

Tankerman 
engifwer 

Tankerman 

PIC  or 
tankerman 
PiC  (barge) 

Tankship  Certllted  tor  Voyages  Beyond  Boundary  Line: 

Ovec  5000  GT ._ „. 

5000  GT  Of  less ,. ^ 

2 
2 

3 

2 
•2 



Table  15.860(a)(1).— Minimal  Requirements  for  Tankermen  Aboard  Manned  Tank  VESSELS-Continued 


Tank  vessels 


Tankship  Not  Certified  tor  Voyages  Beyond  Boundary  Line 
Tank  Barge  Certfied  for  Voyages  Beyond  Boundary  Line  ... 


Tankerman 
PIC 


Tankerman 
assistant 


Tankerman 
erigineer 


Tankerman 

PIC  or 
tankerman 
PIC  (barge) 


•  If  only  one  engir>eer  is  required,  then  only  one  Tankerman  Engineer  is  required 

...  ..*tl?  ♦o**',^^*'  complement  is  one  or  two  persons,  then  only  one  Tankerman  PIC  is  required 

If  the  total  crew  compJement  is  one  or  two  persons,  then  only  one  Tankerman  PIC  or  Tankerman  PIC  (Barge)  is  required. 

Table  15.860(a)(2).— Tankermen  Endorsements  Required  for  Personnel  Aboard  Tankships 

[Endorsement  for  the  Classification  of  the  Bulk  Liquid  Cargo  or  Residues  Carried] 


Tankship  certified  for  voyages  beyond  tx>ijndary  line 


Master  

Chief  Mate !Z!"IZI""!"""!"!""!ZZ!!! 

Chief  Engineer  _ ' 

First  Assistant  Engineer 

Cargo  Engineer  ["'[ 

Lk^nsed  Person  Acting  as  PIC  of  Transfer  of  LJqukJ  Cargo  in  BuM< 
Licensed  or  Unlicensed  Person  Not  Directly  Supervised  by  PIC 


SUBCHAPTER  D— TANK  VESSELS 
PART  30— GENERAL  PROVISIONS 

15.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  U.S.C. 
App.  1804;  49  CFR  1.45, 1.46.  Section  30.01- 
2  also  issued  under  the  authority  of  44  U.S.C. 
3507. 

16.  Section  30.10-71  is  revised  to  read 
as  follows: 

§30.10-71    Tankerman— TB/ALL 

The  following  ratings  are  established 
in  part  13  of  this  chapter.  The  terms  for 
the  ratings  identify  persons  holding 
valid  merchant  mariners'  documents  for 
service  in  the  ratings  issued  under  that 
part: 

(a)  Tankerman-PIC. 

(b)  Tankerman-PiC  (Barge). 

(c)  Restricted  Tankerman-PIC. 

(d)  Restricted  Tankerman-PIC  (Barge). 

(e)  Tankerman-Assistant. 

(f)  Tankerman-Engineer. 

PART  31— INSPECTION  AND 
CERTIFICATION 

17.  The  authority  citation  for  part  31 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C. 
3306,  3703.  5115,  8105,  9101.  9102;  49  U.S.C. 
App.  1804;  E.O.  12234.  45  FR  58801.  3  CFR. 
1980  Comp..  p.  277;  E.O.  11735.  38  FR  21243. 
3  CFR.  1971-1975  Comp..  p.  793:  49  CFR 
1.46. 

18.  Section  31.15-1  is  revised  to  read 
as  follows: 


§31.15-1    Licensed  officers  and  crews— 
TB/ALL. 

The  Officer  in  Charge,  Marine 
Inspection  (OCMI),  that  inspects  the 
vessel  enters  on  the  Certificate  of 
Inspection  (COI)  for  each  tank  vessel  the 
complement  of  officers  and  crew  that 
are  required  by  statute  and  regulation 
and  that  in  the  judgment  of  the  OCMI 
are  necessary  for  its  safe  operation.  The 
OCMI  may  change  the  complement  from 
time  to  time  by  endorsement  to  the  COI 
for  changes  in  conditions  of 
employment. 

PART  35-OPERATIONS 

19.  The  authority  citation  for  part  35 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3306.  3703,  6101,  9101,  9102;  49  U.S.C.  App. 
1804;  E.O.  11735.  38  FR  21243.  3  CFR.  1971- 
1975  Comp..  p.  793;  E.O.  12234.  45  CFR 
58801.  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

20.  Section  35.05-15  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)(1)  to  read  as  follows: 

§  35.05-15    Tank  vessel  security— TB/ALL. 

*        »        »        *        * 

(b)*  *  * 

(1)  The  owner,  managing  operator, 
master,  and  person  in  charge  of  a  vessel 
towing  a  tank  barge  that  need  not  be 
manned,  and  each  of  them,  shall  be 
responsible  for  monitoring  the  security 
and  integrity  of  the  tank  barge  and  for 
ensuring  adherence  to  proper  safety 
precautions.  These  responsibilities 
include,  but  are  not  limited  to — 

(i)  Ensuring  that  any  tank  barge  added 
to  the  tow  has  all  tank  openings 


Tankerman  Tankerman     Tankerman 

PIC  erigineer         assistant 


• 

• 
• 

• 

• 


or 
or 
or 


• 
• 
• 


properly  secured;  has  its  freeing-ports 
and  scuppers,  if  any,  unobstructed; 
meets  any  leadline  or  freeboard 
requirements;  and  neither  leaks  cargo 
into  the  water,  voids,  or  cofferdams  nor 
leaks  water  into  the  tanks,  voids,  or 
cofferdams; 

(ii)  Ensuring  that  every  tank  barge  in 
the  tow  is  properly  secured  within  the 
tow; 

(lii)  Ensuring  that  periodic  checks  are 
made  of  every  tank  barge  in  the  tow  for 
leakage  of  cargo  into  the  water,  voids,  or 
cofferdams  and  for  leakage  of  water  into 
•  the  tanks,  voids,  or  cofferdams; 

(iv)  Knoviang  the  cargo  of  every  tank 
barge  in  the  tow,  any  hazards  associated 
with  the  cargo,  and  what  to  do  on 
discovery  of  a  leak; 

(v)  Ensuring  that  the  crew  of  the 
vessel  know  the  cargo  of  every  tank 
barge  in  the  tow,  any  hazards  associated 
vdth  the  cargo,  and  what  to  do  on 
discovery  of  a  leak; 

(vi)  Reporting  to  the  Coast  Guard  any 
leaks  from  a  tank  barge  in  the  tow  into 
the  water,  as  required  by  33  CFR  151.15; 
and 

(vii)  Ensuring  that  the  crew  of  the 
vessel  and  other  personnel  in  the 
vicinity  of  the  tank  barges  in  the  tow 
follow  the  proper  safety  precautions  for 
tank  vessels,  and  that  no  activity  takes 
place  in  the  vicinity  of  the  barges  that 
could  create  a  hazard. 
*        »        •        •        » 

21.  Section  35.35-1  is  revised  to  read 
as  follows: 

§  35.35-1     Persons  on  duty— TB/ALL 

(a)  On  each  tankship  required  to  be 
documented  under  the  laws  of  the 
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United  States,  the  owner,  managing 
ojieraior.  master,  and  person  in  charge 
of  the  vessel,  and  each  of  them,  shall 
ensure  that — 

(1)  Enough  "TanltenTian-PICs"'  or 
restricted  "Tankerman-PlCs",  and 
"Tankerman-Assistants",  authorized  for 
the  classification  of  cargo  carried,  are  on 
duty  to  safely  transfer  liquid  cargo  in 
bulk  or  safely  clean  cargo  tanks:  and 

(2)  Each  transfer  of  liquid  cargo  in 
bulk  and  each  cleaning  of  a  cargo  tank 
is  supervised  by  a  person  qualified  to  be 
the  person  in  charge  of  the  transfer  or 
the  cleaning  under  subpart  C  of  33  CFR 
part  155. 

(b)  On  each  United  States  tank  barge 
subject  to  inspection — 

(1)  The  owner,  managing  operator, 
master,  and  person  in  charge  of  the 
vessel,  and  each  of  them,  shall  ensure 
that  no  transfer  of  liquid  cargo  in  bulk 
or  cleaning  of  a  cargo  tank  takes  place 
unless  under  the  supervision  of  a 
qualified  person  designated  as  the 
person  in  charge  of  the  transfer  or  the 
cleaning  under  subpart  C  of  33  (TR  part 
155;  and 

(2)  The  person  designated  as  the 
person  in  charge  of  the  transfer  shall 
ensure  that — 

(i)  Enough  qualified  personnel  are  on 
duty  to  safely  transfer  liquid  cargo  in 
bulk  or  safely  clean  cargo  tanks:  and 

(ii)  The  approved  portable 
extinguishers  required  by  Table  34.50- 
10(a)  of  this  chapter  are  aboard  and 
readily  available  before  any  transfer  of 
liquid  cargo  in  bulk  or  any  operation  of 
barge  machinery  or  boilers. 

(c)  On  each  foreign  tankship.  the 
owner,  managing  operator,  master,  and 
person  in  charge  of  the  vessel,  and  each 
of  them,  shall  ensure  that — 

(1)  Enough  personnel,  qualified  for 
the  classification  of  cargo  carried,  are  on 
duty  to  safaly  transfer  liquid  cargo  in 
bulk  or  safely  clean  cargo  tanks;  and 

(2)  F^ch  transfer  of  liquid  cargo  in 
bulk  and  each  cleaning  of  a  cargo  tank 
is  supervised  by  a  qualified  person 
designated  as  a  person  in  charge  of  the 
transfer  or  the  cleaning  under  subpart  C 
of  33  CFR  part  155. 

(d)  On  each  foreign  tank  barge — 

(1)  The  owner,  managing  operator, 
master,  and  p«rson  in  charge  of  the 
vessel,  and  eai:h  of  them,  shall  ensure 
that  no  transfer  of  liquid  cargo  in  bulk 
or  cleaning  of  a  cargo  tank  takes  place 
unless  under  the  supervision  of  a 
qualified  person  designated  as  the 
person  in  charge  of  the  transfer  or  the 
cleaning  under  subpart  C  of  33  CFR  part 
155. 

(2)  The  person  designated  as  the 
person  in  charge  of  the  transfer  shall 
ensure  thai  enough  qualified  personnel 


are  on  duty  to  safely  transfer  liquid 
cargo  in  bulk  or  safely  clean  cargo  tanks. 

(e)  The  person  in  charge  of  the 
transfer  oi  liquid  cargo  in  bulk  on  the 
tank  vessel  shall  be  responsible  for  the 
safe  loading  and  discharge  of  the  liquid 
cargo  in  bulk. 

(0  The  person  in  charge  of  the  transfer 
of  liquid  cargo  in  bulk  on  each  United 
States  tank  vessel,  when  lightering  to  or 
from  a  foreign  tank  vessel,  shall  ensure 
that  the  person  in  charge  on  the  foreign 
tank  vessel,  or  his  or  her  interpreter,  is 
capable  of  reading,  speaking,  and 
understanding  the  English  language 
well  enough  to  allow  a  safe  transfer. 

22.  Section  35.35-10  is  revised  to  read 
as  follows: 

§  35.35-1 0    Ctosing  of  f reeing-poria, 
scuppers,  and  sea  valves — TB/ALL 

The  person  in  chaige  of  each  transfer 
of  liquid  cargo  in  bulk  shall  ensure  that 
all  freeing- ports  and  scuppers  are 
properly  plugged  during  the  transfer 
except  on  tank  vessels  using  water  for 
cooling  decks.  Although  under  no 
circumstances  may  sea  valves  be 
se<:ured  by  locks,  the  valves  must  be 
closed,  and  lashed  or  sealed,  to  indicate 
that  they  should  not  be  opened  during 
the  transfer. 

23.  Section  35.35-15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  35.35-15    Connecting  lor  cargo  tranater — 
TB/ALL. 


(b)  When  cargo  connectioiis  are 
supported  by  ship's  tackle,  the  person  in 
charge  of  the  transfer  of  liquid  cargo  in 
bulk  shall  determine  the  weights 
involved  to  ensure  that  adequate  tackle 
is  used. 

•  •        •        •         • 

24.  The  heading  and  introductory  text 
of  §  35.35-20  are  revised  to  read  as 
follows: 

9  35.35—20    Inspection  before  transfer  of 
cargo — TB/ALL. 

Before  the  transfer  of  liquid  cargo  in 
bulk,  the  person  in  charge  of  the  transfer 
shall  inspect  the  vessel  to  ensure  the 
following: 

•  ft         *         •         « 

25.  Section  35.35-25  is  revised  to  read 
as  follows: 

§  35.35-25    Approval  to  start  transfer  of 
cargo— TB/ALL. 

When  the  person  in  charge  of  the 
transfer  of  liquid  cargo  in  bulk  has 
ensured  that  the  requirements  of 
§§  35.35-20  and  35.35-30  have  been 
met,  he  or  she  may  give  approval  to  start 
the  transfer. 

26.  Section  35.35-30  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a),  the  title  and  introductory  text  of  the 
■'Declaration  of  Inspection  before 
Transfer  of  Liquid  Cargo  in  Bulk"  of 
paragraph  (b),  and  by  adding  a  new 
paragraph  (13)  to  the  "Declaration  of 
Inspection  "  in  paragraph  (b)  to  read  as 
follows: 

$  35.35-30      0«clar8tk>n  of  mspectton"  for 

tank  va»e<    TB/AU^ 

(a)  After  an  inspection  under  §  35.35- 
20  but  before  a  transfer  of  caigo,  the 
person  in  charge  of  the  transfer  shall 
prepare,  in  duplicate,  a  Declaration  of 
inspection  •  •   ♦ 

(b)  *  *  • 

Declaration  of  Inspection  Before  Transfer  uf 
Liquid  Cargo  in  Bulk 

Date    

V« 


il    

Port  of    

Productls]  being  transfBtrad — 
(Qassiricatioajtl  and  ICind|*|) 


I, 


,  the  person  in 


charge  of  the  transfer  of  liquid  cargo  in  bulk 
about  to  begin,  do  certify  tliat  I  have 
personally  inspected  this  vessel  with 
reference  to  the  following  requirenients  set 
forth  in  46  CFR  35.35-20,  and  that  opposite 
each  of  the  applicable  items  listed  ticlow  I 
have  indicated  whether  the  vessel  complies 
with  all  pertinent  regulations. 
ft    •    • 

(13)  Have  the  applicable  sections  of  the 
vessel  response  plan  been  reviewed  before 
commencing  transfer,  and  arrangements  or 
contingencies  made  for  implementation  of 
the  Plan  should  the  need  arise? 
ft         •         ft         •         • 

27.  Section  35.35-35  is  revised  to  read 
as  follows: 

$  35.35-35    Outiea  of  person  In  cttarge  of 

transfer— TB/ALL. 

The  person  in  charge  of  the  transfer  of 
liquid  cargo  in  bulk  shall  control  the 
transfer  as  follows: 

(a)  Supervise  the  operations  of  cargo- 
system  valves. 

(b)  Commence  transfer  of  cargo  at 
slow  rate  of  cargo  flow. 

(c)  Observe  cargo  coiunections  for 
leakage. 

(d)  Observe  pressure  on  cargo  system. 

(e)  If  transfer  is  loading  (rather  than 
discharging),  observe  rate  of  loading  to 
avoid  overflow  of  tanks. 

28.  Section  35.35-42  is  revised  to  read 
as  follows: 

S  35.35-42    Restrictions  on  vessels 
alongside  a  tank  veasal  toading  or 
unloading  cargo  of  Orade  /^  B,  or  C — JSi 
ALL 

(a)  No  vessel  may  come  alongside  or 
remain  alongside  a  tank  vessel  in  way 
of  its  cargo  tanks  while  it  is  loading  or 
unloading  cargo  of  Grade  A.  B.  or  C 


without  permission  of  the  person  in 
charge  of  the  transfer  on  the  tank  vessel. 

fb)  No  vessel  may  come  alongside  or 
remain  alongside  a  tank  vessel  in  way 
of  its  cargo  tanks  while  it  is  loading  or 
unloading  cargo  of  Grade  A,  B,  or  C 
unless  the  conditions  then  prevailing 
are  acceptable  to  the  persons  in  charge 
of  cargo-handling  on  both  vessels. 

29.  Section  35.35-55  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  35.35-55    Transfer  of  other  cargo  or 
stores  on  tank  vessels— TB/ALL. 

(a)  No  packaged  goods,  freight,  or 
ship's  stores  may  be  loaded  or  unloaded 
during  the  loading  or  unloading  of  cargo 
of  Grade  A,  B,  or  C  except  by  permission 
of  the  person  in  charge  of  the  transfer  of 
liquid  cargo  in  bulk.  No  explosives  may 
be  loaded,  unloaded,  or  carried  as  caxgo 
on  any  tank  vessel  containing  cargo  of 
Grade  A,  B,  or  C. 


SUBCHAPTER  H— PASSENGER  VESSELS 

PART  78— OPERATIONS 

30.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3306.  6101,  8105:  49  U.S.C  App.  1804:  E.O. 
11735,  38  FR  21243;  3  CFR,  1971-1975 
Comp.,  p.  793;  E.O.  12234.  45  FR  58801.  3 
CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 

31.  Subpart  78.95  consisting  of 

§  78.95-1  is  added  to  read  as  follows: 

Subpart  78.95— Person  in  Charge  of 
Transfer  of  Liquid  Cargo  in  Bulk 

§  78.95-1    General. 

A  qualified  person  in  charge  of  a 
transfer  of  liquid  cargo  in  bulk  shall  be 
designated  in  accordance  with  subpart  C 
of33  CFR  part  155. 

SUBCHAPTER  l^-CARGO  AND 
IMtSCELLANEOUS  VESSELS 

PART  90— GENERAL  PROVISIONS 

32.  The  authority  citation  for  part  90  . 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703;  49  U.S.C. 
App.  1804;  E.O.  12234,  45  FR  58801,  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.46. 

33.  Section  90.10-42  is  added  to  read 
as  follows: 

§90.10-42    Tankerman. 

The  following  ratings  are  established 
in  part  13  of  this  chapter.  The  terms  for 
the  ratings  identify  persons  holding 
valid  merchant  mariners'  documents  for 
service  in  the  ratings  issued  under  that 
part: 

(a)  Tankerman-PIC. 

(b)  Tankerman-PIC  (Barge). 

(c)  Restricted  Tankerman-PIC. 


(d)  Restricted  Tankennan-PIC  (Barge) 

(e)  Tankerman-Assistant. 

(f)  Tankerman-Engineer. 

PART  97— OPERATIONS 

34.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(1):  46  U.S.C. 
3306,  6101;  49  U.S.C  App.  1804;  E.O.  11735, 
38  FR  21243,  3  CFR.  1971-1975  Comp..  p. 
793;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 

35.  Subpart  97.95  consisting  of 

§  97.95-1  is  added  to  read  as  follows: 

Subpart  97.95— Person  in  Charge  of 
Transfer  of  Liquid  Cargo  in  Bulk 

§  97.95-1    General. 

A  qualified  person  in  charge  of  a 
transfer  of  Uquid  cargo  in  bulk  shall  be 
designated  in  accordance  with  subpart  C 
of  33  CFR  part  155. 

PART  9&-SPECIAL  CONSTRUCTION, 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

36.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3306, 
3703;  49  U.S.C  App.  1804;  E.O.  12234.  45  FR 
58801.  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

37.  Section  98.30-17  is  revised  to  read 
as  follows: 

§  98.30-17    Qualifications  of  person  In 
charge. 

(a)  The  operator  or  agent  of  each 
vessel  shall  designate  the  person  in 
charge  of  a  transfer  of  liquid  cargo  in 
bulk  to  or  from  a  portable  tank. 

(b)  Each  person  designated  as  person 
in  charge  of  a  transfer  of  liquid  cargo  in 
bulk  to  or  from  a  portable  tank  shall — 

(1)  On  a  tank  barge,  hold  a 
"Tankerman-PIC*.  restricted 
"Tankerman-PIC",  "Tankerman-PIC 
(Barge)",  or  restricted  "Tankerman-PIC 
(Barge)"  merchant  mariner's  document 
authorizing  transfer  of  the  classiflcation 
of  cargo  involved; 

(2)  On  a  self-propelled  tank  vessel, 
hold— 

(i)  A  license  authorizing  service  as  a 
master,  mate,  pilot,  operator,  or  engineer 
aboard  that  vessel;  and 

(ii)  A  "Tankerman-PIC"  or  restricted 
"Tankerman-PIC"  merchant  mariner's 
document  authorizing  transfer  of  the 
classification  of  cargo  involved;  and 

(3)  On  a  vessel  other  than  a  tank 
vessel  required  by  this  chapter  to  have 
a  licensed  individual  aboard,  hold — 

(i)  If  the  liquid  cargo  in  bulk  is  of 
Grade  D  or  E  and  is  carried  in  limited 
amounts,  a  license  authorizing  service 


as  a  master,  mate,  pilot,  operator,  or 
engineer  aboard  that  vessel;  and 

(ii)  If  the  liquid  cargo  in  bulk  is  of 
Grade  C  or  above  or  is  regulated  under 
part  153  of  this  chapter,  a  "Tankerman- 
PIC"  or  restricted  •Tankerman-PIC  " 
merchant  mariner's  document 
authorizing  transfer  of  the  classification 
of  cargo  involved. 

PART  105— COMMERCIAL  FISHING 
VESSELS  DISPENSING  PETROLEUM 
PRODUCTS 

38.  The  authority  citation  for  part  105 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C,  1321(j);  46  U.S.C. 
3306.  3703,  4502;  49  U.S.C  App.  1804;  E.O. 
11735,  38  FR  21243,  3  CFR.  1971-1975 
Comp,  p.  793;  49  CFR  1.46. 

39.  Section  105.45-1  is  revised  to  read 
as  follows: 

§  1 05.45-1     Loading  or  dispensing 
petroleum  products. 

(a)  A  commercial  fishing  vessel  must 
have  aboard  a  letter  of  compliance  valid 
under  subpart  105.15  of  this  part  and 
must  be  in  compliance  with  the 
requirements  in  the  letter  while 
dispensing  petroleiun  products.  This 
letter  of  compliance  issued  to  a  vessel 
will  state — 

(1)  The  number  of  crewmembers 
required  to  hold  doctiments  endorsed  as 
tankermen  under  part  13  of  this  chapter; 
and 

(2)  For  each  vessel  of  200  gross  tons 
or  over,  the  complement  of  officers 
under  Title  46  U.S.C  8304. 

(b)  Each  person  in  charge  of  a  transfer 
of  liquid  cargo  in  bulk  to  or  from  a  cargo 
tank  shall  hold — 

(1)  A  valid  merchant  mariner's 
document  endorsed  as  "Tankerman- 
PIC"  or  restricted  "Tankerman-PIC" 
authorizing  transfer  of  the  classification 
of  cargo  involved;  or 

(2)  A  valid  license  authorizing  service 
as  master,  mate,  pilot,  or  engineer. 

40.  Subparts  105.50  consisting  of 
§§  105.50-1  and  105.50-5  and  105.60 
consisting  of  §§  105.60-1. 105.60-5,  and 
105.60-10  are  removed. 

PART  151— BARGES  CARRYING  BULK 
LK3UID  HAZARDOUS  MATERIAL 
CARGOES 

41.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903:  46  U.S.C  3703; 
49  CFR  1.46. 

42.  Section  151.03-53  is  revised  to 
read  as  follows: 

§151.03-63    Tankerman. 

The  following  ratings  are  established 
in  part  13  of  this  chapter.  The  terms  for 
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the  ratings  identify  persons  holding 
valid  merchant  mariners'  dooiments  for 
service  in  the  ratings  issued  under  that 
part: 

(a)  Tankerman-PIC. 

(b)  Tankerman-PIC  (Barge). 

(c)  Restricted  Tankerman-PIC. 

(d)  Restricted  Tankerman-PIC  (Barge). 

(e)  Tankerman- Assistant. 
(0  Tankerman-Engineer. 

43.  Paragraph  (0(1)  of  $  151.45-2  is 
revised  to  read  as  follows: 

f  151.45-2    Special  operating 
requirements. 

*  •         *         •         • 

(f)*   •   • 

(1)  The  licensed  operator,  person  in 
command,  and  mate  of  a  vessel  towing 
a  tank  barge  that  need  not  be  manned, 
and  each  of  them,  shall  be  responsible 
for  monitoring  the  security  and  integrity 
of  the  tank  baige  and  for  ensuring 
adherence  to  proper  safety  precautions. 
These  responsibilities  include,  but  are 
not  limited  to^ 

(i)  Ensuring  that  every  tank  barge 
added  to  the  tow  has  all  tank  o[>enings 
properly  sec\ired;  has  its  freeing-ports 
and  scuppers,  if  any,  unobstructed; 
meets  any  loadline  or  freeboard 
requirements;  and  neither  leaks  cargo 
into  the  water,  voids,  or  cofferdams  nor 
leaks  water  into  the  tanks,  voids,  or 
cofferdams: 

(ii)  Ensuring  that  every  tank  barge  in 
the  tow  is  properly  secured  within  the 
tow; 

(iii)  Ensuring  that  periodic  checks  are 
made  of  every  tank  barge  in  the  tow  for 
leakage  of  cargo  into  the  water,  voids,  or 
cofferdams  and  for  leakage  of  water  into 
the  tanks,  voids,  or  cofferdams; 

(iv)  Knowing  the  cargo  of  every  tank 
barge  in  the  tow,  all  hazards  associated 
with  the  cargo,  and  what  to  do  on 
discovery  of  a  leak; 

(v)  Ensuring  that  the  crew  of  the 
vessel  know  the  cargo  of  every  tank 
barge  in  the  tow,  all  hazards  associated 
with  the  cargo,  and  what  to  do  on 
discovery  of  a  leak; 

(vi)  Reporting  to  the  Coast  Guard  any 
leaks  from  a  tank  barge  in  the  tow  into 
the  water,  as  required  by  33  CFR  151.15; 
and 

(vii)  Ensuring  that  the  crew  of  the 
vessel  and  other  personnel  in  the 
vicinity  of  the  tank  barges  in  the  tow 
follow  the  proper  safety  precautions  for 
tank  vessels,  and  that  no  activity  takes 
place  in  the  vicinity  of  the  barges  that 
could  create  a  hazard. 

•  •        •        •        • 

44.  Section  151.45—4  is  amended  by 
revising  its  heading  and  paragraph  (a)  to 
read  as  follows: 


1 151.46^    Cargo-ltandling. 

(a)  On  a  United  States  tank  barge 
subject  to  inspection — 

(1)  The  owner  and  operator  of  the 
vessel,  and  his  or  her  agent,  and  each  of 
them,  shall  ensure  that  no  transfer  of 
liquid  cargo  in  bulk  or  cleaning  of  a 
cargo  tank  takes  place  unless  under  the 
supervision  of  a  qualified  person 
designated  as  the  person  in  charge  of  the 
transfer  or  the  cleaning  under  Subpart  C 
of33  CFR  part  155. 

(2)  The  person  in  charge  of  the 
transfer  shall  ensure  that  enough 
qualified  personnel  are  on  duty  to  safely 
transfer  liquid  cargo  in  bulk  or  to  safely 
clean  cargo  tanks. 


PART  153— SHIPS  CARRYING  BULK 
LiQUID.  LIQUEFIED  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

45.  The  authority  citation  for  part  153 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703,  9101;  49  U.S.C. 
App.  1804;  33  U.S.C  1903;  49  CFR  1.46. 

46.  Section  153.957  is  revised  to  read 
as  follows: 

$  1 53  957    Persons  in  charge  of 
transferring  liquid  cargo  in  built  or  cleaning 
cargo  tanks. 

(a)  The  owner  and  operator  of  the 
vessel,  and  his  or  her  agent,  and  each  of 
them,  shall  ensure  that — 

(1)  Enough  "Tankerman-PICs"  or 
restricted  "Tankerman-PICs",  and 
"Tankerman-Assistants",  authorized  for 
the  classification  of  cargo  carried,  are  on 
duty  to  safely  transfer  liquid  cargo  in 
bulk  or  to  safely  clean  cargo  tanks; 

(2)  Each  transfer  of  liquid  cargo  in 
bulk  and  each  cleaning  of  a  cargo  tank 
is  supervised  by  a  qualified  person 
designated  as  a  person  in  charge  of  the 
transfer  or  the  cleaning  under  Subpart  C 
of  33  CFR  part  155; 

(3)  When  cargo  regulated  under  this 
part  is  due  for  transfer,  the  person  in 
charge  of  the  transfer  has  received 
special  training  in  the  particular  hazards 
associated  with  the  cargo  and  in  all 
special  procedures  for  its  handling;  and 

(4)  On  each  foreign  vessel,  the  person 
in  charge  understands  his  or  her  . 
responsibilities  as  described  in  this 
subchapter. 

(b)  Upon  request  by  the  Officer  in 
Charge,  Marine  Inspection,  in  whose 
zone  the  transfer  will  take  place,  the 
owner  and  operator  of  the  vessel,  and 
his  or  her  agent,  and  each  of  them,  shall 
provide  documentary  evidence  that  the 
person  in  charge  has  received  the 
training  specified  by  paragraph  (a)(3)  of 
this  section  and  is  capable  of 


competently  performing  the  procedures 
necessary  for  the  cargo. 

PART  154— SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  LK2UEFIED  GASES 

47.  The  authority  citation  for  part  154 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703,  9101;  49  CFR 
1.46. 

48.  Section  154.1831  and  is  revised  to 
read  as  follows: 

%  154.1831    Persons  in  charge  of 
transferring  liquid  cargo  in  bulk  or 
preparing  cargo  tanks. 

(a)  The  owner  and  operator  of  the 
vessel,  and  his  or  her  agent,  and  each  of 
them,  shall  ensure  that — 

(1)  Enough  "Tankerman-PICs"  or 
restricted  "Tankerman-PICs",  and 
"Tankerman-Assistants",  authorized  for 
the  classification  of  cargo  carried,  are  on 
duty  to  safely  conduct  a  transfer  of 
liquid  cargo  in  bulk  or  a  cool-down, 
warm-up,  gas-free,  or  air-out  of  each 
cargo  tank; 

(2)  Each  transfer  of  liquid  cargo  in 
bulk,  and  each  cool-down,  warm-up, 
gas-free,  or  air-out  of  a  cargo  tank,  is 
supervised  by  a  person  designated  as  a 
person  in  charge  of  the  transfer  that 
possesses  the  qualifications  required  bv 
33  CFR  155.710; 

(3)  On  each  foreign  tankship,  the 
person  in  charge  of  either  a  transfer  of 
liquid  cargo  in  bulk  or  a  cool-down, 
warm-up,  gas-free,  or  air-out  of  a  cargo 
tank  possesses  the  qualifications 
reauired  by  33  CFR  155.710; 

14)  When  cargo  regulated  under  this 
part  is  being  transferred,  the  person  in 
charge  of  the  transfer  has  received 
special  training  in  the  particular  hazards 
associated  with  the  cargo  and  in  all 
special  procedures  for  its  handling;  and 

(5)  On  each  foreign  vessel,  the  person 
in  charge  understands  his  or  her 
responsibilities  as  described  in  this 
subchapter. 

(b)  Upon  request  by  the  Officer  in 
Charge,  Marine  Inspection,  in  whose 
zone  the  transfer  will  take  place,  the 
owner  and  operator  of  the  vessel,  and 
his  or  her  agent,  and  each  of  them,  shall 
provide  documentary  evidence  that  the 
person  in  charge  has  received  the 
training  specified  by  paragraph  (a)(4)  of 
this  section  and  is  capable  of 
competently  performing  the  procedures 
necessary  for  the  cargo. 

Dated:  March  24.  1995. 
I.e.  Card, 

Rear  Admiral,  Coast  Guard,  Chief,  Office  of 
Marine  Safety,  Security  and  Environmental 
Protection. 
[PR  Doc.  95-8123;  Filed  4-3-95;  8:45  ami     • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

[FRL-6162-71 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act; 
Technical  Amendments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule:  Technical 
amendments. 

SUMMARY:  This  action  under  the  Clean 
Water  Act  (CWA)  section  304(h)  amends 
40  CFR  Part  136  to  add  clarifying 
footnotes  to  the  lists  of  approved  test 
procedures,  to  update  method  citations 
in  Tables  LA,  IB,  IC,  and  ED.  to  amend 
the  incorporation  by  reference  section  of 
the  regulation  accordingly,  and  to 
correct  certain  typographical  errors  and 
omissions  in  the  Technical 
Amendments  appearing  in  the  Federal 
Register  of  January  31,  1994. 

EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  May  4, 1995.  The 
incorporation  by  reference  of  the 
publications  listed  in  this  document  are 
approved  by  the  Director  of  Federal 
Register  as  of  May  4.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Longbottom,  Environmental 
Monitoring  Systems  Laboratory.  Office 
of  Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268,  Telephone 
Number:  (513)  569-7308. 

SUPPI.EMENTARY  INFORMATION: 

I 

These  technical  amendments  update 
and/or  correct  errors  and  inadvertent 
omissions  in  the  references  to  analytical 
methods  already  approved  under 
section  304(h]  to  the  current  editions 
published  by  EPA.  U.S.  Geological 
Survey,  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater 
(Standard  Methods),  the  American 
Society  for  Testing  and  Materials 
(ASTM),  and  the  Association  of  Official 
Analytical  Chemists  (AOAC) 
International.  No  new  methods  are 
introduced.  EPA  has  carefully  reviewed 
each  approved  method  for  substantive 
changes  between  the  current  editions 
and  the  previously  approved  editions. 
Methods  cited  in  this  amendment  that 
were  not  previously  cited  are 
substantively  the  same  as  the  approved 
EPA  method  and/or  were  derived  from 
the  EPA  method. 


n 

References  in  Table  IB,  to  the 
American  Society  for  Testing  and 
Materials  (ASTM),  have  also  been 
updated  and  corrected  where 
appropriate  to  the  1994  edition.  Several 
ASTM  methods  are  no  longer  cited 
because  they  have  been  discontinued  by 
ASTM  and  are  not  included  in  the  1994 
Standards  book. 

Ill 

The  remaining  amendments  in  this 
notice  are  very  minor  and  are 
typographical  or  editorial  in  nature.  The 
parts  of  Tables  lA.  IC  and  ID.  and 
certain  notes  to  Tables  IB,  IC,  and  ID 
where  reference  updates,  corrections, 
and  clarifications  have  been  made  are 
reprinted  in  this  notice  for  the 
information  and  use  of  the  regulated 
community.  Table  IB  has  been  reprinted 
in  its  entirety  for  the  convenience  of  the 
user. 

Unless  otherwise  indicated  in  this 
notice,  the  methods  contained  in  the 
Standard  Methods  18th  edition  and  the 
ASTM  Standards  1994  edition  are 
previously  approved  methods  that  were 
rel)alloted  without  technical  change  or 
were  not  reballoted.  Any  changes  are 
editorial,  typographical,  or  grammatical. 

IV  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulation  is 
"major"  and,  therefore,  requires  a 
regulatory  impact  analysis.  EPA  has 
determined  that  these  technical 
amendments  are  not  major  as  they  will 
not  result  in  an  effect  on  the  economy 
of  $100  million  or  more,  a  significant 
increase  in  cost  or  prices,  or  any  of  the 
effects  described  in  the  Executive  Order. 
These  amendments  simply  specify  • 
analytical  techniques  which  may  be 
used  by  laboratories  in  measuring 
concentrations  of  certain  analytes  and. 
therefore,  have  no  adverse  economic 
impacts. 

B.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act.  5 
U.S.C.  553  (b)(B),  authorizes  an  agency 
to  forego  notice  and  comment 
rulemaking  when  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  EPA  believes  that  public 
comment  on  the  foregoing  technical 
amendments  is  unnecessary  l>ecause  the 
updates  to  method  references  do  not 
change  the  methods  contained  therein. 
In  publishing  the  new  editions  of  their 
test  protocols,  ASTM  and  Standard 
Methods  have  balloted  these  methods 


for  reapproval  without  technical  change 
or  the  methods  were  republished  as 
unballoted.  Additionally,  the 
typographical  errors  corrected  in  the 
CFR  do  not  amend  substantive 
requirements.  Therefore,  notice  and 
public  procedure  is  unnecessary  and 
does  not  apply  to  this  Technical 
Amendment  Notice. 

C.  Regulatory  Flexibility  Act 

This  amendment  is  consistent  with 
the  objectives  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  602  et  seq] 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
procedures  cited  in  this  rule  give  all 
laboratories  the  flexibility  to  use  these 
procedures  or  already  approved 
alternative  procedures. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  request  for 
information  activities  and,  therefore,  no 
information  collection  request  (ICR)  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  in 
compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Fart  136 

Environmental  protection. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated:  February  15,  1995. 
Joseph  K.  Alexander, 

Acting  Assistant  Administrator  for  Research 
and  Development,  U.S.  Environmental 
Protection  Agency. 

40  CFR  part  136  is  amended  as 
follows: 

PART  136— [AMENDED] 

1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304(h).  307.  and 
50t(a)  Pub.  L.  95-217.  Stat.  1566,  etseq.  (33 
U.S.C  1251.  et  seq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2.  Section  136.3  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  revising  entries 
1  and  2  of  Table  lA,  Table  IB.  entries  33 
and  37  and  Notes  3  and  5«  of  Table  IC, 
entries  8.  9, 10.  and  22  and  Note  5  of 
Table  ID; 

b.  In  paragraph  (b)  by  revising 
Reference  10;  and 

c.  In  paragraph  (e).  in  table  II.  under 
"Table  IB-Inorganic  Tests:"  by  revising, 
entry  10  and  imder  "Metals:"  by 
revising  entries  "3.  5-8. 12, 13, 19.  20. 
22.  26.  29.  30,  32-34,  36,  37,  45,  47,  51. 
52,  58-60,  62,  63,  70-72,  74,  75.  Metals. 
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except  boron,  chromium  VI  and 
mercury",  42  and  61,  to  read  as  follows: 

§136.3    Identification  of  test  procedures. 

(a)  •  •  * 

Table  ia.— List  of  Approved  Biological  Test  Procedures 

Reference  (mettxxj  No.  or  page) 

Parameter,  units  and  method  Method '  Standard 

EPA  2         methods  18th  ASTM  USGS' 

ed. 

-     ■  -  —  -    .    _  » 

Bacteria: 

1.  Conform  (fecal),  number  perl  00  mL  Most  Probable  Number  (MPN),  5    p.  132 922lCandE. 

tube.  3  dilution. 

Membrane    filter    (MF)*.    single    p.  124 9222D  B-0050- 

step.  85 

2.  Coliform  (fecal)  in  presence  of  chlorine.    MPN.  5  tube.  3  dilution  p.  132 92210  and  E. 

number  per  100  mL.  MP*,  single  step* p.  124 9222D 


labie  IA  Notes; 

'  The  method  used  must  be  specified  wfien  results  are  reported. 

2Bordner.  R.H..  and  J.A.  Winter,  eds.  1978.  "Microbiological  Methods  for  Monitoring  the  Environment.  Water  and  Waste".  Environmental  Mon- 
itoring Systems  Laboratory.  U.S.  Environmental  Protection  Agency.  EPA-600/8-78-017. 

3Britton.  L.J..  and  P.E.  Greeson,  P.E..  eds..  1989.  "Methods  for  Collection  and  Analysis  of  Aquatic  Biological  and  Microbiological  Samples," 
Techniques  of  Water  Resources  Investigations  of  the  U.S.  Geological  Survey.  Techniques  of  Water  Resources  Investigations.  Book  5.  Chapter 
A4,  Lattoratory  Analysis.  U.S.  Geological  Survey,  U.S.  Department  of  Interior.  Reston,  Virginia. 

■'A  0.45  \xvn  memtxane  filter  (MF)  or  other  pore  size  certified  by  the  manufacturer  to  fully  retain  organisms  to  t>e  cultivated,  and  to  be  free  of 
e)rtractat)les  which  could  interfere  with  their  growth. 

6  Because  ttie  MF  technique  usually  yields  low  and  variable  recovery  from  chlorinated  wastewaters,  the  Most  Probat)le  Numt)er  method  will  be 
required  to  resolve  any  controversies. 


TABLE  IB.— UST  OF  APPROVED  INORGANIC  TEST  PROCEDURES 

- 

Reference  (method  numtwr  or  page) 

Parameter,  units  and  nr^ethod 

EPA'" 

STD  methods 
18th  ed. 

ASTM 

USGS* 

Other 

1 .  Acidity,  as  CaCOj.  mg/L: 

Electrometric  endpoint  or  phenol- 

305.1 

310.1 
310.2 

202.1 

202.2 

s  200.7 

2310  B(4a)  

D 1067-92 

D 1067-92  

1-1030-85  

phthalein  endpoint 
2.  Alkalinity,  as  CaC03.  mg/L: 

Electrometric  or  Cotorimetric  titra- 

2320 B 

973  43  3 

tion  to  pH  4.5,  manual  or  auto- 

1-2030-85 
1-3051-85 

mated. 
3.  Aluminum— Total,*  mg/L;  Digestion* 
foltowed  by: 
AA  direct  aspiration  s* 

3111  D  

AA  fumace  

3113B 
3120  B 

ssixKATo 

450a-NH3  B 

45OO-MH3  C 

4500-NH,  E 
45OO-NH3  F  or  G  ... 
45OO-WH3  H 

04190-82(88)  

Inductively  Coupled  Plasma/Atom- 
k:  Emisston  Spectrometry  (ICP/ 
AES)3e. 

Direct  Current  Plasma  (DCP)^*  .... 

Note  34 

Cotorimetric  (Eriochrome  cyanine 
R). 
4.  Ammonia  (as  N),  mg/L; 

Manual,  distillation  (at  pH  9.5).^ 

350.2 

350.2 
350.2 
350.3 
350.1 

973.49.3 

followed  t)y. 
Nesstenzatk>n 

D1426-93(A)  

D1 426-93(6) 

1-3520-85  

973.49.3 

Titration  

1-4523-85 

Electrode  

Automated  phenate.  or  

Automated  electrode 

Note  7. 

5.  Antimony-Total.*  mg/L;  Digestion* 
followed  by: 

AA  direct  asptratkxiss 

AA  fumace  

204.1 

204.2 

5200.7 

206.5 
206.3 
206.2 

3111  B 
3113B 
3120  B 

3114B4.d  

3113B 

D2972-93(B)  

D2972-93(C) 

1-3062-85 

ICP/AES  3*  

6.  Arsenic-TotaJ.*  mg/L 

Digestion*  followed  by 

AA  gaseous  hydnde 

AA  furr^ace 
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Parameter,  units  arKJ  mettKxJ 


ICP/AES.3«  or  

Cokyimetric  (SDOC) 

7    BariurT>— ToW.*   mgrt.;   OfgesSon* 
loOowed  by: 

AA  direct  aspira«oii3B 

AA  furnace  

ICP/AESa» „. 

DCP  3e  ....„ 

8.  BerylUum—Total.'  mg/L;  OigMkon* 
loNowed  by: 

AA  diract  aspiration „. 

AA  iurnace  

ICP/AES  

DCP.  or  

Colorimetric  (atuminon) 

9.  Bkxhemicai      oxygen      demarxl 
(BODj).  mg/L; 

Dissi3lved  Oxygen  Oeptetion 

10.  Boron  37— Total,  mg/L: 

OoloMMafeic  (cuRuman) 

WP/AES.  or 

OCP 

1 1 .  wcniwIb,  ing^ 

Tttnmetnc  

12.  Cadmium— T(M,4   mgA.;   Oiges- 
ion«  toUowed  by: 

AA  direct  aspiration*  

AA  Iurnace  . 

ICP/AES  3* 

DCP»  _. 

VoUametry,"  or „ 

Colorimetnc  (CUNzone) — •• 

13.  Caldura— Total*  mg/L;  0»g««on< 
ioMowad  by: 

AA  direct  aspiration 

ICP/AES  _ 

DCP,  or  _ _...ji 

Titrimetric  (EDTA)  

14.  Cartxmaoeota  biochemical  oxygen 
demand  (CBOD,).  mg/L '? 

Dissolved  Oxygen  Depletion  witti 
nitnfication  inhibitcK. 

15.  Chemical  oxygen  demand  (COD). 
mg/L;  Titrimetric,  or 

Spectrophotometric,     manual     or 
automated 
>6.  Chionde.  mg/L 

TitrimaMc  (alvar  nitrate)  or  

(Mercuric  nrtrale)  

Colorimetric,  manual  or _ 

Automated  (Fenicyanide) 

17     Chkrine— Total    residual.    mg/L; 
Titrimetite: 

Amperometric  dkect 

lodometric  direct  

Back  titration  e<her  end-  poini  **  or 

DPQ-FAS „ 

Spectrophotometric.  OPO  

Or  Electrode  .._ 

18.  Chromium  VI  dissolved.  mg/L,  0.45 
micron  filtration  foHowved  t>y: 

AA  chelatiorvextraction  or 

Colorimetric  (D^phenylcartazide)  .. 

19.  Chromium— Total,*   mg/L,   Diges- 
tion* followed  by: 

AA  direct  aspiration  3B  


Reference  (method  nurrtwr  or  paQe) 


EPA'" 


*  200.7 
206.4 


208.1 
208.2 

*aoo.7 


210.1 

210.2 

620a7 


405.1 

212.3 

6200.7 


320.1 


213.1 

213.2 
*200.7 


215.1 
*  200.7 


215.2 


410.1 
410^ 
410.3 
410.4 


3253 


325.1  or 
325^ 


330.1 
3303 
330.2 
33a4 
330.5 


218.4 


STD  methods 
18th  ed. 


ASTM 


3120  B 
3500-AsC 


3111  D 
3113B 
3120  6 


3111  0 

3113B. 
3120  B 


3500-6eD 


5210  B 


4500-68 
3120  8 


3111  BorC 


D2972-93(A) 


D4382-91 


218.1    3111  a. ._ 


f»645-93(88KA) 

03645^93(88)  (B) 

04190-82(88)     .. 


04190-82(88)  

D1246-82(88MC)  ~. 


3113  8 

3120  8 _.... 

3500-CdD 

3111  B  

3120  8 

3500-Ca  D 

5210  B 

5220  C  „ 

5220  D  „ 

450O-a     B 

4500-a-  C  

*5o6^-"e~ZZ'Z'. 

4500-CI  D  ._ 

«i<»-aa 

4500-ac 

4500-aF 
4500-CI  G 

3111  C  

3500-Cr  D „.... 

D3557-90(A  or  B) 
03657-90(0) 


04190-82(88) 
O3557-90<C) 


D511-93(B)  .. 
0511-93(A) 

D1252-88(A) 
01252-88(8) 


0512-^8(8) 
0512-89(A) 


01253-86(92) 


01687-'92(A) 


01687-92(8) 


USGS2 


1-3060-85 


W084-85 


1-3095-85 


1-1 578-78" 
1-3112-85 

1-1125-65  _ 


1-3135-85  or  1- 
3136-85. 

1-1472-85 


1-3152-85 


1-3560-86 
1-3562-85 

1-3561-85 


1-1183-85 
1-1184-85 
Ml  87-85 
1-2187-85 


Other 


Noie34 


Note  34. 
973.44,>  p.  17.« 
NolaS.* 

p.  S44.«> 
974.27.3  p  37.» 

Note  34. 


1-1232-85 
1-1230-85 


1-3236-85 


Nc*e  34. 


973.46,3  p.  17.« 


Notes  13  or  14. 


973.51.' 


Note  16. 


I  974.27.3 


TABLE  IB.- 

LIST  OF  APPROVED  INORGANIC  TEST  PROCEDURES— Continued 

Parameter,  units  and  rriethod 

Reference  (method  number  or  page) 

EPA ' " 

STD  methods 
18th  ed. 

ASTM 

USGS2 

Other 

AA  chelation-extraction  

218.3 

218.2 

5200.7 

3111  C 
31 13  8 

D1687-92(C) 
04190-82(88)  

D3558-90{A  or  B)  

D3558-90(C) 

04190-62(88)  

Note  34. 

p.  37.9 
Note  34. 

Note  18. 

974.27 '  p.  37.- 

Note  34. 
Note  19. 

p.  22." 

Note  34. 
973.52B.i 

973.41.' 
Note  21. 

97427.' 

Note  34. 
Note  22. 

— 

AA  furnace  

ICP/AES  3«  

3120  B 

DCP,3eor  

Colorimetric  (Diphenylcarbazide) 

3500-CrD 

3111  BorC  

3113  8 

1   "i^^Q-AS 

20.  Cobalt— Total.*  mg/L;  Digestion* 
followed  t>y: 
AA  direct  aspiration 

219.1 

219.2 

s  200.7 

AA  furnace  

ICP/AES  

3120  B 

DCP 

21 .  Color  platinum  cobalt  units  or  dom- 
inant  wavelength,    hue,    luminance 
purity: 
Colorimetric  (ADMI),  or 

110.1 
110.2 
110.3 

220.1 

>• 

220.2 
'200.7 

2120  E 

(Platinum  cobalt),  or 

2120  8 

1-1250-85 

Spectrophotometric  

22.  Copper— Total.*  mg/L;  Digiestion* 
followed  by: 
AA  direct  aspiration  «•  

2120  C 

3111  BorC  

3113B 

01688-90(AorB)  

D1 688-90(0 
04190-82(88)  

1-3270-85  or 
13271-85. 

AA  furnace  

ICP/AES  J6 

3120  B 

DCP  J*  or 

Colorimetric  (Neocuproine)  or 

3500-Cu  0 

OrE 

(Bicinchoninate)  

23.  Cyanide— Total.  mg/L: 

Manual  distillation  with  MgCl2  fol- 

. 

4500-CN  C 

D2036-91  (A) 

lowed  by. 
Titrimetric,  or  

4500-CN  D  

Spectrophotometric,  manual  or 

"335.2 
"  335.3 

335.1 

4500-CN  E  

02036-91  (A)  .. 

1-3300-85 
M327-85 

Automated^"  

4500-CN  G  

D2036-91  (B) 
D1 179-93(8) 

24.         Cyanide         amenable         to 
chlonnation,mg/L: 
Manual  distillation  v^th  MgCI>  fol- 

lowed       by        titrimetric       or 
Spectrof)hotometric. 
25.  Fluoride— Total.  mg/L: 

Manual  distillation' followed  by  .... 

4500-FB 
4500-FC  

Electrode,  manual  or 

340.2 

Automated 

Colorinr>etric  (SPADNS) 

340.1 
340.3 

231.1 
231.2 

4500-F  0 

01179-93(A) 

Or  Automated  complexone  

4500-FE 
3111  B 

26.  Gold— Total,*  mg/L;  Digestion*  fol- 
lowed by: 
AA  direct  aspiration 

AA  furnace,  or 

DCP 

27.  Hardness— Total,  as  CaCOj.  mg/L 
Automated  colorimetric 

130.1 
130.2 

150.1 

2340  B  or  C  

01126-86(92)  

D1293-84(90)(A  or  B)  .. 

1-1338-85  

Titrimetric  (EDTA),  or  Ca  plus  Mg 

as  their  cartxxiates.  by  induc- 
tively coupled  plasma  or  /\A  di- 
rect aspiration.  (See  Parameters 
13  and  33). 
28.  Hydrogen  ion  (pH),  pH  units 

Electrometric  measurement,  or 

4500-H*  8  

1-1586-85  ...-. 

Automated  electrode 

29.   Iridiunrv— Total.*  mg/L;   Digestion* 
followed  by: 

AA  direct  aspiration  or  

AA  furnace  ., 

235.1 
235.2 

236.1 

236.2 

5  200.7 

3111  B 

3111  BorC  

3113  8 

3120  B 

Dl068-90(AorB)  

01068-90(C) 

04190-82(88)  

01068-90(0)  

1-3381-85  

30.  Iron— Total,*  mg/L;  Digestion*  fol- 
lowed by: 
AA  direct  aspiration  ^  

AA  furnace  

ICP/AES  J* 

DCP  J*  or 

Colorimetric  (Phenanthroline)  
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Table  18.- 

-List  of  Appwoveo  Inorganic  Test  Procedures— Continued 

• 

Retorence  (method  number  or  page) 

Parametef .  units  and  method 

EPA'>» 

STDmafhndB 
18th  ed. 

ASTM 

USCiS  = 

Other 

31.  Kyeldaht  Nitrogen— ToM.  (as  N). 
mg/L 
Digestion  and  distilation  Mowed 

by. 
Titration    ._ „ 

351.3 

351.3 
351.3 
351.3 
351.1 
3512 

351.4 

239  1 

239.2 

'200.7 

450O-+4H,  B  or  C 

4500-NH,E  

D3S90-89<A) 

O3590-89<A)  

D359&-e9|A) 

03990-89(8) 
O3S90-89(A) 

035fi9-90(A  or  B)  

03569-90(0) 

D4190-82<l»)   

D3569-90«C) 

D511-«3(B)  

I-4551-78" 
1-3399-85  

973  48.' 

NesslenzatioM  

4500-NH,C  

4500-NHj  F  or  G 

^ 

3111  B  or  C      

Eiectrode  

Automated  plMra«aontni«MN«Mc  ... 
Semi-airtofneled    t)locfc    digester 

cotortmetnc,  or. 
Manual      or      titoofc       digaslor 
Potentiomalric. 
32.  Leart- Total,*  mg/L;  Digestion <  loJ- 
lowea  Dy 
AA  dved  asptrabon-*'  

974.27 ' 

AA  iurnace _ 

ICP/AES  <* 

DCP  >"  - _ 

3113  6  ...._ 

3120  8 

3500^0 

3111  B    

Note  34 

Votemelry"  or  _ 

CatortmaMc  (Dithaona) .~ 

242  1 
««2O0.7 

243.1 
243.2 

1-3447-85 

33.  MagnesJum— Total.*  mgfL;  Ogn- 
tion*  followed  by 

974.27* 

ICPyAES  „... 

DCP,  or  

3120  B 
3500^6 

3111  8 

3113  6 

3120  6 

D858-90(A  or  B)  

O9SQ-90[Q 

04190-82(88) 

Note  34 

Qra«inwMe       

34.  Manganese— Total.*  mg/L;  Diges- 
tion* lo«owed  by 
AA  direct  aspiratKXi^e 

1-3454-85  

974^3 

AA  hjrrtaoe  ._ „... 

(CP/AES3*  ._ „    

1-3462-85  _ 

1-3490-85 

»-3499-85 

DCP3«or 

Noia34 

Cotofimetnc  (Persurtate),  or 

(Periodate)  

- 

3500-Mn  0  

D3223-fl1  

920203." 
Note  23 

35.  Mercury— Total,*  mg/L: 

Cold  vapor,  marHjal  or  

245.1 
245.2 

246.1 

246.2 

"200.7 

3112  B 

977.22' 

Automated 

36  Molybdenum— Total.*  m^;  Diges- 
tion* followed  by: 
AA  direct  aspvation 

3111  0  ....„ 

31136 
3120  B 

3111  B  or  C  

3113B - 

3120  6 

sjsom^d" 

AA  Iurnace  « 

ICP/AES  „ _ 

DCP 

Note  34 

37.   Nickel— Total,-*   mg/L;   Digestion* 
toUowed  by 

AA  direct  aspvation^" 

AA  furnace  .._ 

ICP/AES*  

DCP3«.  or „ 

249.1 
249.2 

»a(»7 

Dl8e6-90(A  or  B) 
Dlft«6-90(C) 

D4190-82(88)  

Note  34 

Cokximetnc  Iheptoxime) 

03867-90(8) 
O3887-«0(A)  

025A9-«3  (A  or  B)  

1-4545-85 

38  Nlfraaa  (at  N).  mg/L 

Colorimetric  ^rucine  sulfate),  or 

352  1 

3533 
*«2 
353.1 

354.1 

973.50.=^  419 

Nitrate-nrtnta  N  minus  Nitnte  N 
(See  parameters  39  and  40). 
39.  Nitrate-nrtrrte  (as  N).  mg/L: 

Cadmium  radaction.  Manual  or 

4500-NO,-  E  

4500-Na.     F  

4500-NO,     H 

45OO-NO7-  8  

0."p.28.» 

AutoWHd  hydratine  „ 

40.        Nitrite        (as        N).        mg/L; 
Spectropbotometric: 

Manual  or  

Note  25 

Automated  (Diazotization) 

l-«540-« 

41  Oil  and  grease— Total  recoverable, 
mg/L: 
GravlmaMc  <ea  traction) 

42.  Organic  cart)or»— Tola'  (TOQ.  mgl 
L. 

Combusinn  or  oiidaion 

43.  Orgarac  rtfeooan  (as  N).  m^ 

4131 
415  t 

5S20e« 
5310 B.C.  or  0 

973.47.'  fx  14. J* 
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Table  ib.- 

-List  of  Approved  Inorganic  Test  Procedures— Continued 

Reference  (method  number  or  page) 

Parameter,  units  and  method 

EPA<" 

STD  methods 
ISthed. 

ASTM 

USGS2 

Other 

Total  Kjeldahl  N  (Parameter  31) 

minus  amnwnia  N  (Parameter 

4) 

44.    Orthophosphate    (as    P),    mg/L; 

Ascorttic  acid  method: 

Automated,  or  „ 

365.1 
365.2 
365.3 

252.1 
252.2 

360.2 
360.1 

253.1 
253.2 

4500-PF  

1-4601-85  

973  56' 

Manual  single  reagent  

4500-P  E  

D515-88(A) 

D888-92(A)  

D888-92(B)  

973553 

Manual  two  reagent  

45.  Osmium— Total*,  mg/L;  Digestion* 
followed  by: 

AA  direct  aspiration,  or  

AA  fumace  

3111  D 

4500-O  C 

4500-OG  

3111  B  

1-1 575-78  »  

1-1 576-78 « 

46.  Oxygen,  dissolved.  mg/L: 

Winkler  (Azide  modification),  or  .... 
Electrode  

973.45B.' 

47.    Palladium — Total,*   mg/L;    Diges- 
tion *  followed  by: 
AA  direct  aspiration,  or  

p.  S27.'o 
p.  S28."' 
Note  34 

AA  fumace  

DCP 

48.  Phenols.  mg/L: 

Manual  distillation  ^s 

420.1 
420.1 
420.2 

Note  27 

Followed  by: 

Colorimetric  (4AAP)   manual. 

Note  27 

or 
Automated  ^^ 

- 

49.  Phosphorus  (elemental),  mg/L: 
Gas-liquid  chromatography  

Note  28. 

50.  Phosphorus— Total,  mg/L: 

Persulfate  digestion  foltowed  by  ... 
Manual  or  

Automated  ascort}ic  acid  reduction 

365.2 
365.2  or 
365.3 
365.1 
365.4 

255.1 
255.2 

4500-P  B.5  

973.55.3 

4500-P  E  

4500-P  F  

D515-88(A) 

1-4600-85  

1-3630-85 

973  56  3 

Semi-automated  block  digestor  .... 
51.  Platinum — Total,*  mg/L;  Digestion* 
followed  by: 
AA  direct  aspiration  

D515-88(B) 

3111  B 

AA  furnace  

DCP 

Note  34 

52.   Potassium— Total,*   mg/L;   Diges- 
tion* followed  by: 
/VA  direct  aspiration 

258.1 
5200.7 

3111  B  

973533 

ICP/AES  

3120  B 
3500-KD 

Flame  photometric,  or 

Colorimetric  

317  8'^ 

53.  Residue — Total.  mg/L: 

Gravimetric,  103-105°  

160.3 
160.1 

160.2 

160.5 

160.4 

265.1 
265.2 

267.1 
267.2 

270.2 

2540  B 

1-3750-85 
1-1750-85 

1-3765-85 
1-3753-85 

54.  Residue — filterable,  mg/L: 

Gravimetrk;,  180°  

2540  C  

55.  Residue— nonfilterable  (TSS),  mg/ 
L: 

Gravimetric.  103-105°  post  wash- 
ing of  residue. 

56.  Residue— settleable,  mg/L: 
Volumetric,     (Imhoff     cone),     or 

gravimetrk:. 

57.  Residue— Volatile,  mg/L: 
Gravimetrk:,  550°  

2540  D 

2540  F 

58.    Rhodium— Total.*    mg/L;    Diges- 
tk)n*  followed  by: 

AA  direct  aspiration,  or  

AA  fumace  

31118 
3111  B 
3113  8 

D3859-93(B) 

59.  Ruthenium— Total,*  mg/L;  Diges- 
rion*  foltowedby: 

AA  direct  aspiratk>n,  or  

AA  fumace  

60.    Selenium — Total,*    mg/L;    Diges- 
tion* followed  by: 
AA  fumace  
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Paramefef.  units  and  mettxxJ 


ICP/AES.*  or 

AA  gaseous  hydride 

61.  Silica  3 '—OissoJved.    mgrt.;    0.45 
micron  filtration  followed  by: 

Colonmetnc.  Manual  or 

Automated  (Molybdosilicate),  or  ... 
ICP  

62.  Si^er— Total.*  mg/L;  Digestion*  » 
followed  by: 

AA  direct  aspiration 

AA  furnace  

ICP/AES  

DCP 

63.  Sodiuno— Total.*  mg/L;  Digestion* 
followed  by: 

AA  direct  aspiration 

ICP/AES  

DCP,  or  

Flame  photometric  

64.  Specific  corxJuctarx:e.  micromhos/ 
cm  at  25  °C: 

Wheatstone  bridge 

65.  Sulfate  (as  SO4).  mg/L: 
Automated     colonmetric     (t>arium 

chloranilate). 

Gravimetric 

Tuft)idimetric.  or  

66.  Sulfide  (as  S).  mg/L: 

Titrimetnc  (iodine),  or  

Colonmefhc  (methylene  blue)  

67.  Sulfite  (as  SO,),  mg/L: 
Titrimetnc  (lodine-iodate)  

68.  Surfactants,  mg/L: 
Colorimetnc  (mettiylene  Wue)  

69.  Temperature,  "C: 

Thermometric  

70.  Thallium — Total,*  mg/L;  Digestion* 
followed  by: 

AA  direct  aspiration 

AA  furnace  

ICP/AES.  or 

71.  Tin— Total.*  mg/L;  Digestion*  fol- 
lowed by: 

AA  direct  aspiration 

AA  fumace,  or  

ICP/AES  

72.  Titanium— Total,*  mg/L;  Digestion* 
followed  by: 

AA  direct  aspiration 

AA  fumace  

DCP 

73.  Turbidity,  NTU: 

Nephelometric  

74.  Vanadium— Total.*    mg/L;    Diges- 
tion* followed  by: 

•    AA  direct  aspiration 

AA  fumace  

ICP/AES  

DCP.  or  

Colorimetric  (Gallic  acid) 

75.  Zinc— Total.*  mg/L;  Digestion*  fol- 
lowed by: 

AA  direct  aspiration  3»  

AA  fumace  

ICP/AES  3e  

DCP.3«  or  

Colorimetric  (Dithizorw)  or  

(Zincon)  

Table  IB  Notes: 


Reference  (metfvxj  number  or  page) 


EPA'" 


»200.7 


370.1 
S200.7 


272.1 

272.2 

5200.7 


STD  mettxxJs 
18th  ed. 


273.1 
*  200.7 


120.1 

375.1 

375.3 
375.4 

376.1 
376.2 

377.1 

425.1 

170.1 


279.1 

279.2 

5  200.7 


282.1 

282.2 

5  200.7 


283.1 
283.2 


180.1 


286.1 

286.2 

5  200.7 


289.1 

289.2 

5  200.7 


3120  B 
3114  B  

4500-SiD  . 
3120  6 

3111  BorC 
3113B 
3120  B 

3111  B  

3120  B 

3500  Nab 
2510  B 


450(>-SO«    2  C  or  D 


ASTM 


D3859-93(A) 


4500-S    JE 
4500-S    2  D 


4500-SO,    '  B 

5540  C  

2550  B 


3111  B 
3120  B 


3111  B 
3113B 


3111  0 

2130  B 

3111  D 
3120  B 

isbb^vb 

3111  BorC 

3120  B 

35bo-ZnE 
3500-Zn  F  .. 


D859-88 


Oil 25-91  (A) 


D516-90 


USGS  = 


1-3667-85 


1-1700-85 
1-2700-85 


1-3720-85 


Other 


1-3735-85 


1-1780-85 


1-3840-85 


02330-88 


D1889-88(A) 


D3373-93 

D4 190-82(88)   

Dl69l-90(AorB) 
04190-82(88)  


1-3850-78* 


1-3860-85 


1-3900-85 


974.27,3  p.  37.9 

Note  34. 

973.54.3 
Note  34. 

973.40.3 


925.54.3 
426C.30 


Note  32. 


Note  34. 


Note  34. 

974.27.3  p.  37.<» 

Note  34. 
Note  33. 
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'  "Methods  for  Chemical  Analysis  of  Water  and  Wastes".  Environmental  Protection  Agency,  Environmental  Monitoring  Systems  Latxxatory-Cirv 
cinnati  (EMSL-CI).  EPA-600/4-79-020,  Revised  March  1983  and  1979  where  applicable. 

2  Fishman,  M.J.,  et  al,  "Methods  for  Analysis  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments,"  U.S.  Department  of  the  Interior,  Tech- 
niques of  Water— Resource  Investigations  of  the  U.S.  Geoloqical  Survey,  Denver,  CO,  Revised  1989,  unless  otherwise  stated. 

3"0tficJal  Methods  of  Analysis  of  the  Association  of  Official  Analytical  Chemists,"  methods  manual,  I5th  ed.  (1990). 

*  For  tne  determination  of  total  metals  the  sample  is  not  fitterea  before  processing.  A  digestion  procedure  is  required  to  solut)ili2e  suspended 
material  and  to  destroy  possible  organic-metal  complexes.  Two  digestion  procedures  are  given  in  Methods  for  Chemical  Analysis  of  Water  and 
Wastes,  1979  and  1983".  One  (section  4.1.3),  is  a  vigorous  digestion  using  nitric  acid.  A  less  vigorous  digestion  using  nitric  and  hydrochloric 
acids  (section  4.1.4)  is  preferred;  however,  the  analyst  should  be  cautioned  that  this  mild  digestion  may  not  suffice  for  all  samples  types.  Particu- 
larly, if  a  colorimetric  procedure  is  to  be  employed,  it  is  necessary  to  ensure  that  all  organo-metallic  t)onds  be  broken  so  that  tfie  metal  is  in  a  re- 
active state.  In  tfx)se  situations,  the  vigorous  digestion  is  to  be  preferred  making  certain  that  at  no  time  does  the  sample  go  to  dryness.  Samples 
containing  large  amounts  of  organic  materials  may  also  benefit  by  this  vigorous  digestion,  however,  vigorous  digestion  with  concentrated  nitric 
acid  will  convert  antimony  arxj  tin  to  insoluble  oxides  arxJ  render  them  unavailable  for  analysis.  Use  of  ICP/AES  as  well  as  determinations  for 
certain  elements  such  as  antimony,  arsenic,  the  noble  metals,  mercury,  selenium,  silver,  tin,  and  titanium  require  a  modified  sample  digestion, 
procedure  and  in  all  cases  the  method  write-up  should  be  consulted  for  specific  instructions  and/or  cautions. 

Note  to  Table  IB  Note  4:  if  the  digestion  procedure  for  direct  aspiration  AA  irx;luded  in  one  of  tfie  other  approved  references  is  different  tfian 
the  above,  the  EPA  procedure  must  bie  used. 

Dissolved  metals  are  defined  as  those  constituents  which  will  pass  through  a  0.45  micron  membrane  filter.  Following  filtration  of  the  sample, 
the  referenced  procedure  for  total  metals  must  be  followed.  Sample  digestion  of  the  filtrate  for  dissolved  metals  (or  digestkxi  of  the  original  sam- 
ple solution  for  total  metals)  may  be  omitted  for  AA  (direct  aspiration  or  grap)hite  furnace)  and  ICP  analyses,  providea  the  sample  solution  to  be 
analyzed  meets  the  following  criteria: 

a.  has  a  low  COD  (<20) 

b.  is  visibly  transparent  with  a  turtiidity  measurement  of  1  NTU  or  less 

c.  is  colortess  with  no  perceptible  odor,  and 

d.  is  of  one  liquid  phase  and  free  of  particulate  or  suspended  matter  following  acidification. 

5Tfie  full  text  of  Method  200.7.  "Inductively  Coupled  Plasma  Atomic  Emission  Spectronietric  MettxxJ  for  Trace  Element  Analysis  of  Water  arxj 
Wastes,"  is  given  at  Appendix  C  of  this  Part  136. 

^Manual  distillation  is  not  required  if  comparat)ility  data  on  representative  effluent  samples  are  on  company  file  to  sfxjw  that  this  preliminary 
distillation  step  is  not  necessary:  however,  manual  distillation  will  be  required  to  resolve  any  controversies. 

^Ammonia,  Automated  Electrode  Method,  Industrial  Method  Number  379-75  WE,  dated  February  19,  1976,  (Bran  &  Luebbe  (Technicon)  Auto 
Analyzer  II,  Bran  &  Luebbe  Analyzing  Technologies,  Inc.,  Elmsford,  NY  10523. 

8  The  approved  method  is  ttiat  cited  in  "MetfxxJs  for  Determination  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments",  USGS  TWRI, 
Book  5,  Chapter  Al  (1979). 

^American  National  Standard  on  Photographic  Processing  Effluents,  Apr.  2,  1975.  Available  from  ANSI,  1430  Broadway.  New  York,  NY  10018. 

'° "Selected  Analytical  Methods  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency",  Sup)plement  to  ttie  Fifteenth  Edi- 
tion of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater  (1981). 

' '  The  use  of  normal  arxl  differential  pulse  voltage  ramps  to  increase  sensitivity  arxJ  resolution  is  acceptatile. 

'2Cartx)naceous  kjiochemical  oxygen  demand  (CBOD5)  must  not  tje  confused  with  the  traditional  BOD5  test  which  measures  "total  BOD".  Tfie 
addition  of  the  nitrification  inhibitor  is  not  a  procedural  option,  but  must  be  included  to  report  the  CBOD5  parameter.  A  discharger  whose  permit 
requires  reporting  the  traditional  BOD5  may  not  use  a  nitrification  inhibitor  in  the  procedure  for  reporting  the  results.  Only  wtien  a  discharger's 
permit  specifically  states  CBOD5  is  required  can  the  permittee  report  data  using  the  nitrification  inhiljitor. 

'30I(J  Chemical  Oxygen  Demand  Method,  Oceanography  International  Corporation,  1978,  512  West  Loop,  P.O.  Box  2980,  College  Station,  TX 
77840. 

'*  Chemical  Oxygen  Demand,  Method  8000,  Hach  Handbook  of  Water  Analysis,  1979,  Hach  Chemical  Company,  P.O.  Box  389,  Loveland,  CO 
80537. 

'5  The  t)ack  titration  method  will  be  used  to  resolve  controversy. 

'^Orion  Research  instruction  Manual,  Residual  Chlorine  Electrode  Model  97-70,  1977,  Orion  Research  lrxx)rporated,  840  Memorial  Drive, 
Cambridge,  f^A  02138.  The  calibration  graph  for  the  Orion  residual  chlorine  method  must  be  derived  using  a  reagent  tDlank  and  three  standard 
solutions,  containing  0.2,  1.0,  and  5.0  ml  0.00281  N  potassium  iodate/100  ml  solution,  respectively. 

'^The  approved  method  is  that  cited  in  Standard  Methods  for  the  "Examination  of  Water  and  Wastewater,  14th  Edition,  1976. 

'8 National  Council  of  the  Paper  Industry  for  Air  and  Stream  Improvement,  (Irx;.)  Technical  Bulletin  253,  Decemt)er  1971. 

'9 Copper,  Biocinchoinate  Method,  Method  8506,  Hach  Handbook  of  Water  Analysis.  1979,  Hach  Chemical  Company,  P.O.  Box  389,  Loveland, 
CO  80537. 

20  After  the  manual  distillation  is  completed,  the  autoanalyzer  manifolds  in  EPA  MettxxJs  335.3  (cyanide)  or  420.2  (phenols)  are  simplified  t)y 
connecting  the  re-sample  line  directly  to  the  sampler.  When  using  the  mainfold  setup  shown  in  Metfiod  335.3,  tfie  buffer  6.2  sfx)uld  be  replaced 
with  the  buffer  7.6  found  in  Method  335.2. 

2' Hydrogen  ion  (pH)  Automated  Electrode  Method,  Industrial  Method  Numtier  378-75WA,  October  1976.  Bran  &  Luet)be  (Technicon) 
Autoanalyzer  II.  Bran  &  Luet)be  Analyzing  Technologies,  Inc.,  Elmsford,  NY  10523. 

»lron,  1,10-Phenanthroline  Method,  Method  8008,  1980,  Hach  Chemical  Company,  P.O.  Box  389,  Loveland,  CO  80537. 

23  Manganese,  Periodate  Oxidation  Method,  Method  8034,  Hach  Handbook  of  Wastewater  Analysis,  1979,  pages  2-113  and  2-117,  Hach 
Chemical  Company,  Loveland,  CO  80537. 

2*  Wershaw,  R.L.,  et  al,  "Methods  for  Analysis  of  Organic  Substances  in  Water,"  Techniques  of  Water-Resources  Investigation  of  tfie  U.S.  Ge- 
ological Survey,  Book  5,  Chapter  A3,  (1972  Revised  1987)  p.  14. 

2?  Nitrogen,  Nitrite,  Method  8507,  Hach  Chemical  Company,  P.O.  Box  389,  Loveland,  CO  80537. 

26  Just  prior  to  distillation,  adjust  the  sulfuric-acid-preserved  sample  to  pH  4  with  1  +  9  NaOH. 

27 The  approved  method  is  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  14th  Edition.  The  colorimetrk:  reaction  is 
conducted  at  a  pH  of  10.0±0.2.  The  approved  methods  are  given  on  pp  576-81  of  the  14th  Edition:  Method  51 OA  for  distillation.  Method  51  OB  for 
the  manual  colorimetric  procedure,  or  Metfiod  51 OC  for  the  manual  spectophotometric  procedure. 

28  R.  F.  Addison  and  R.G.  Ackman,  "Direct  Determination  of  Elemental  Phosphorus  by  Gas-Liquid  Chromatography,"  Journal  of  Chroma- 
tography, vol.  47,  No.  3,  pp.  421-426,  1970. 

29  Approved  mettxxJs  for  tfie  analysis  of  silver  in  industrial  wastewaters  at  concentrations  of  1  mg/L  and  atxjve  are  inadequate  where  silver  ex- 
ists as  an  inorganic  halide.  Silver  fialides  such  as  the  bromide  and  chtoride  are  relatively  insoluble  in  reagents  such  as  nitnc  acid  txjt  are  readily 
solutile  in  an  aqueous  txjffer  of  sodium  thiosulfate  and  sodium  hydroxide  to  pH  of  1 2.  Ttierefore,  for  levels  of  silver  atxive  1  mg/L,  20  mL  of  sam- 
ple should  be  diluted  to  100  mL  by  adding  40  mL  each  of  2  M  Na2S203  and  NaOH.  Standards  shoukJ  be  prepared  in  the  same  manner.  For  lev- 
els of  silver  t)elow  1  mg/L  tfie  approved  method  is  satisfactory. 

3°  The  approved  memod  is  that  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  1 5th  Edition. 

3'  EPA  Methods  335.2  and  335.3  require  the  NaOH  atDSOrtjer  solution  final  concentratkjn  to  tie  adjusted  to  0.25  N  before  colorimetric  deter- 
mination of  total  cyankJe. 

32  Stevens,  H.H.,  Ficke,  J.F.,  and  Sirxxjt,  G.F.,  "Water  Temperature — Influential  Factors,  FiekJ  Measurement  and  Data  Presentation",  Tech- 
nnues  of  Water-Resources  Investigations  of  ttie  U.S.  Geologrcal  Survey,  Book  1,  Ctiapter  D1,  1975. 

*»Zinc,  Zincon  Method,  Method  8009,  Hach  Handtxx>k  of  Water  Analysis,  1979,  pages  2-231  and  2-333,  Hach  Chemkal  Company,  Loveland, 
CO  80537. 

3*  "Direct  Current  Plasma  (DCP)  Optkal  Emission  Spectrometric  Method  for  Trace  Elemental  Analysis  of  Water  and  Wastes,  Method 
AES0029,"  1986 — Revised  1991,  Fison  Instruments,  Inc.,  32  Commerce  Center,  Cherry  Hill  Drive,  Danvers,  MA  01923. 

35  Preciswn  and  recovery  statements  for  ttie  atomic  atisorpfion  direct  aspiratkin  and  graphite  fumace  methods,  and  for  the  spectroptiotometric 
SDDC  method  for  arsenk;  are  provided  in  /Vppendix  D  of  this  part  titled,  "Preciswn  and  Recovery  Statements  for  Methods  for  Measuring  Metals". 


UMI 
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^"Closed  Vesse(  Microwave  Digestion  of  Wastewater  Sampies  for  Determination  of  Metals",  CEM  Corporation,  P.O.  Box  200,  Mattt>ews,  NC 
28106-0200.  Apnl  16,  1992.  Available  from  the  CEM  CorporatKxi. 
3' When  determinina  txxon  and  silica,  only  plastic,  PTFE,  or  quartz  laboratory  ware  may  be  used  from  start  until  comptettoo  of  analysis. 
"Only  the  tnchloroiluoromethane  extraction  solvent  is  approved. 

Table  IC— List  of  appfioved  Test  Procedures  for  Non-Pesticide  Organic  Compounds 


Parameter ' 


EPA  method  number  2- 


GC 


GC/MS 


HPLC 


Standard  mettxxls  1 8th 
ed. 


ASTM 


Other 


33.  Dibenzo(a,h)anttvacene 


610  625,  1625 


610    6410  B.  6440  B 04657-92. 


37.  1.4-Dtchlorobenzene 601.  602.  612 


624.  625,  1625  6410  B.  6220  B,  6230  B. 


Table  IC  Notes: 

'  AH  parameters  are  expressed  in  micrograms  per  liter  {tig/l.). 

^The  lull  text  of  Methods  601-613.  624.  625,  1624,  and  1625.  are  given  at  Appendix  A.  "Test  Procedures  for  Analysis  of  Organic  Pollutants," 
of  this  Part  136.  The  standardized  test  procedure  to  be  used  to  determine  the  mettxxj  detection  limit  (MDL)  for  these  test  procedures  is  given  at 
Apperxix  B.  "Definition  arxl  Procedure  for  the  Determination  of  the  Method  Detection  Limit"  of  this  Part  136. 

'"Methods  for  Benzidine:  Chlorinated  Organic  Compourxls,  Pentachlorophenol  and  Pestiades  in  Water  and  Wastewater,"  U.S.  Environmental 
Protection  Agency,  September.  1978. 

•  >••••• 

*'625,  Screening  only. 

•  •  •  *  ♦     ,  •  • 

'Each  Analyst  must  make  an  initial,  one-time  denrxxistration  of  their  ability  to  generate  acceptable  precision  arxJ  accuracy  with  Methods  601- 
603,  624,  625.  1624,  and  1625  (See  Appendix  A  of  this  Part  136)  in  accordance  with  procedures  each  in  section  8.2  of  each  of  these  Methods. 
Additionally,  each  laboratory,  on  an  orngoing  basis  must  spike  and  analyze  10%  (5%  for  Methods  624  and  625  and  100%  for  mettKxJs  1624  and 
1625)  of  all  samples  to  monitor  arxl  evaluate  latwratory  data  quality  In  accordarx:e  with  sections  8.3  and  8.4  of  ttiese  Mettxxls.  When  ttie  recov- 
ery of  any  parameter  falls  outside  the  warning  limits,  thie  analytical  results  for  ttiat  paranneter  in  the  unspiked  sample  are  suspect  and  cannot  be 
reported  to  demonstrate  regulatory  compliance. 

Table  ID.— List  of  approved  Test  Procedures  for  Pesticides' 


Parameter 


Method 


EPA2 


Standard  mettv 
ods  18th  ed. 


ASTM 


Other 


8.a-BHC GC  

GC/MS 

9.  P-BHC GC  

GC/MS 

10.  8-BHC  GC  

GC/MS 


22.  Demeton-S  GC 


608  6630  B  &  C D3086-90 

*625  6410  B  

608  6630  D3086-90 

5625  6410  B  

608  6630  B  &  C D3086-90 

S625  6410  B  


Note  3.  p.  7. 


Note  3,  p.  25:  Note  6,  p.  S51. 


Table  ID  Notes: 

^  Pesticides  are  listed  in  this  table  by  comnx>n  name  for  the  convenience  of  the  reader.  Additional  pesticides  may  be  found  under  Tat>le  1C. 
wtwre  entnes  are  listed  by  chemical  name. 

2  The  full  text  of  Mettxxls  608  and  625  are  given  at  Appendix  A.  "Test  Procedures  for  Analysis  of  Organic  Pollutants."  of  this  Part  1 36.  Ttie 
starxlardized  test  procedure  to  be  used  to  determine  ttie  mettxxl  detection  limit  (MDL)  for  ttiese  test  procedures  is  given  at  Appendix  B.  "Defini- 
tion and  Procedure  for  the  Determination  of  ttie  Mettxxl  Detection  Limit",  of  this  Part  136. 

3  "Mettxxls  for  Benzidine,  Chtorinated  Organic  Compourxls,  Pentachlorophenol  arxl  Pesticides  in  Water  arxl  Wastewater,"  U.S.  Environmental 
Protection  Agency.  September,  1978.  This  EPA  publication  includes  thirvlayer  chromatography  (TLC)  mettxxls. 


arxl  endrin.  However,  wtien  they  are  known  to  exist. 
Supplement  to  the  Fifteenth  Edi- 


'The  mettxxl  may  be  exterxJed  to  include  a-BHC,  v-BHC,  endq^ulfan  I,  endosulfan 
Mettxxl  608  is  ttie  preferred  method. 

'"Selected  Analytical  Methods  Approved  and  Cited  by  ttie  United  States  Environmental  Protection  Agency.' 
tion  of  Standard  Methods  for  the  Examination  of  Water  arxl  Wastewater  (1981). 

'  Each  analyst  must  make  an  initial,  one-time,  demonstration  of  their  ability  to  generate  acceptatile  precision  and  accuracy  with  Mettxxls  608 
arxl  625  (See  Appendix  A  of  this  Part  136)  in  accordance  with  procedures  given  In  section  8.2  of  each  of  ttiese  methods.  Aoditionally,  each  lab- 
oratory, on  an  on-going  tiasis,  must  spike  and  analyze  10%  of  all  sannples  analyzed  with  Method  608  or  5%  of  all  samples  analyzed  with  Method 
625  to  monitor  and  evaluate  laboratory  data  quality  in  accordance  with  Sections  8.3  and  8.4  o'  these  mettxxls.  When  ttie  recovery  of  any  param- 
eter falls  outside  the  warning  limits,  the  analytical  results  for  ttiat  parameter  in  ttie  unspiked  sample  are  suspect  and  cannot  be  reported  to  denv 
onstrate  regulatory  compliance.  These  quality  control  requirements  also  apply  to  the  Standard  Methods,  ASTM  Methods,  and  other  Mettxxls 
cited. 
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(b) 


References,  Sources.  Costs,  and  Table 
Citations 

***** 

(10)  Annual  Book  of  ASTM 
Standards.  Water  and  Environmental 


Technology,  Section  11,  Volumes  11.01 
and  11.02.  1994  in  40  CFR  136.3,  Tables 
IB.  IC.  ID  and  IE. 


(e)*   •   • 

TABLE  II.— Required  Containers,  Preservation  Techniques,  and  Holding  Times 


Parameter 


Container ' 


Preservation  2  3 


Maximum 
hokJing 
time* 


Table  IB — Inorganic  Tests: 

•  ♦••••« 

10.  Boron P,  PFTE.  or  Quartz HN03  to  pH<2  „ 6  months. 

Metals^ 


3.  5-8.  12.  13.  19.  20.  22,  26,  29.  30.  32-34. 
36,  37.  45,  47.  51,  52,  58-60,  62,  63.  70- 
72,  74,  75.  Metals,  except  boron,  chro- 
mium VI  and  mercury. 


P.  G  HNO,  to  pH<2 


6  monttis. 


42.  Organic  CartxMi — P.  G  Cool  to  4'C.  HO  or  H22S04  or  H,P04.  to  pH<2  ..    28  days. 


61.  Silica 


P.  PFTE.  or  Quartz  Cool.  4"^ 


28  days. 


Table  II — Notes: 

'  Polyethylene  (P)  or  Glass  (G). 

2  Sample  preservation  strould  be  performed  immediately  upon  sample  collection.  For  composite  ctiemical  samples  each  alk^uot  stioukJ  be  pre- 
served at  the  time  of  collection.  When  use  of  an  automated  samfjier  makes  it  impossible  to  preserve  each  alk^uot,  ttien  ctienwcal  samples  may 
be  preserved  t>y  maintaining  at  4°C  until  compositing  and  sample  splitting  Is  completed. 

3  When  any  sample  is  to  be  shipped  by  common  carrier  or  sent  tiirough  ttie  United  States  Mails,  it  must  corrply  with  tt>e  Department  of  Trans- 
portation Hazardous  Materials  Regulatk>ns  (49  CFR  part  172).  The  person  offering  such  material  for  transportation  is  responslt)le  for  ensuring 
such  compliance.  For  the  preservation  requirements  of  Table  II,  ttie  Office  of  Hazardous  Materials,  Materials  Transportation  Bureau,  Department 
of  Transportation  has  determined  that  the  Hazaidous  Mat6nals  Regulatwns  do  not  apply  to  the  tolkjwing  matenals:  Hydrochloric  acK)  (HCI)  in 
water  solutions  at  corx^entrations  of  0.04%  t>y  weight  or  less  (pH  atxjut  1 .96  or  greater);  Nlitric  acid  (HNOj)  in  water  solutions  at  concenlratK)ns  of  ^ 
0.15%  by  weight  or  less  (pH  about  1.62  or  greater);  Sulfuric  acid  (H2SO4)  in  water  solutions  at  concentrations  of  0.35%  by  weigtrt  or  less  (pH 
atXHJt  1.15  or  greater);  and  sodium-hydroxide  (NaOH)  In  water  solutkjns  at  corx^ntrations  of  0.080%  by  weight  or  less  (pH  about  12.30  or  less). 

*  Samples  shoukj  tie  analyzed  as  soon  as  possible  after  collection.  Ttie  times  listed  are  the  maximum  times  ttiat  sarnples  may  be  tieW  before 
analysis  and  still  be  consklered  valkl.  Samples  may  be  held  for  longer  periods  only  If  the  permittee,  or  monitoring  latxjratory,  tias  data  on  file  to 
stx>w  ttiat  for  ttie  specific  types  of  samples  under  study,  the  analytes  are  stable  for  the  longer  time,  and  has  received  a  variance  from  ttie  Re- 
gional Administrator  under  §  136.3(e).  Some  samples  may  not  be  statHe  for  the  maximum  time  period  given  inttie  tat)le.  A  permittee,  or  monitor- 
ing latxxatory,  is  ot)ligated  to  hokl  ttie  sample  for  a  sriorter  time  if  knowledge  exists  to  stiow  that  this  is  necessary  to  maintain  sample  stability. 
See  §  136.3(e)  for  details.  The  term  "analyze  immediately"  usually  means  within  15  minutes  or  less  of  sample  collection. 


'  Samples  should  be  filtered  immediately  on-site  before  adding  preservative  for  dissolved  metals. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239,  270,  and  274 

[RctoSM  Nos.  33-7153;  34-35646;  IC- 
20074;  Fll*  No.  87-10-05] 

RIN  323S-AQ43 

Improving  Descriptions  of  Risk  by 
Mutual  Funds  and  Other  Investment 
Companies 

AGENCY:  Securities  and  Exchange 
Conunission. 

ACTION:  Concept  release;  request  for 
comments. 

8UIMMARY:  The  Securities  and  Exchange 
Commission  (the  "SEC"  or 
"Commission")  is  seeking  comments 
and  suggestions  on  how  to  improve  the 
descriptions  of  risk  provided  to 
investors  by  mutual  funds  and  other 
management  investment  companies 
("funds"  or  "investment  companies"). 
in  order  to  encourage  individual 
investor  comments  and  suggestions,  the 
SEC  is  including  in  the  Release  an 
appendix  directed  to  investors,  which 
the  SEC  intends  to  reprint  separately 
and  distribute  to  investors. 

DATES:  The  SEC  requests  comments  on 
or  before  July  7.  1995. 

ADDRESSES:  Three  copies  of  your 
comments  should  be  submitted  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  Washington.  D.C.  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-10-95.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  SEC's  Public  Reference 
Room.  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  If  you  are  an 
individual  investor  and  do  not  have 
access  to  a  copier  machine,  you  may 
send  in  one  copy  of  your  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Nash.  Senior  Special  Counsel. 
(202)  942-0697.  Paul  B.  Goldman.  Chief 
Financial  Analyst,  (202)  942-0510. 
Roseanne  Harford.  Senior  Counsel.  (202) 
942-0689.  Martha  H.  Piatt.  Senior 
Counsel.  (202)  942-0725.  in  the 
Division  of  Investment  Management,  or 
Craig  McCann,  Professional  Fellow. 
(202)  942-8032.  Office  of  Economic 
Analysis. 

SUPPt-EMENTARY  INFORMATION: 

Executive  Sununary 

Today  the  SEC  is  continuing  its  efforts 
to  enhance  the  information  that 
investors  in  funds  receive  to  assist  them 
in  making  an  informed  investment 
decision.  In  recent  years,  the  SEC  has 
taken  significant  steps  designed  to 


improve  the  understandability  and 
comparability  of  fund  disclosure  of 
performance  and  expenses.  <  The  SEC  is 
now  requesting  comment  on  how  to 
improve  risk  disclosure  for  investment 
companies,  including  ways  to  increase 
the  comparability  of  disclosure  about 
funds'  risk  levels  through  quantitative 
measures  or  other  means.^ 

Under  existing  SEC  rules,  a  fund  is 
required  to  discuss  in  its  prospectus  the 
principal  risk  factors  associated  with 
investing  in  the  fund.'  Funds  typically 
describe  the  risks  of  investing  in  the 
fund  by  describing  the  risks  of 
particular  investment  policies  that  the 
fund  may  use  and  investments  that  the 
fund  may  make.^  Lengthy  and  highly 


'  See,  e.g..  Oiscloture  of  Mutual  Fund 
Perfomunce  and  Portfolio  Manager*.  Investment 
Company  Act  of  1940  ("Invaitment  Company  Act") 
Rel.  No.  19382  (Apr.  6.  1993)  (58  PR  19050  (Apr. 
12.  1993)1  (requiring  mutual  fund  prospectuses  or 
annual  reports  to  discuss  performance  and  provide 
line  graph  compwring  fund  performance  to  that  of 
an  appropriate  market  index  over  the  last  ten  flscal 
years:  flnancial  highlights  table  of  prospectus 
revised  to  include  total  return  information  and 
generally  to  provide  investors  with  information 
showing  the  performance  of  funds  on  a  per  share 
basis):  Registration  Form  for  Closed-End 
Management  Investment  Companies.  Investment 
Company  Act  Rel.  No.  19115  (Nov.  20.  1992)  |57 
PR  56826.  56829  (Dec.  1.  1992)1  (improvement*  to 
Hnancial  highlights  table  for  closed-end  funds:  fee 
table  providing  standard  format  for  expense 
information  required  in  closed-end  fund 
prospectuses):  Advertising  by  Investment 
Companies.  Investment  Company  Act  Rel.  No. 
16245  (Feb.  2.  1988)  |S3  FR  3868  (Feb.  10.  1988)1 
Ibereinatter  "Ral.  16245")  (mutual  fund 
advertisements  and  sales  literature  containing 
performance  data  required  to  include  uniformly 
computed  performance  data):  Consolidated 
Disclosure  of  Mutual  Fund  Expenses.  Investment 
Company  Act  Rel  No.  16244  (Feb.  1,  1988)  (53  FR 
3192  (Feb.  4.  1988)|  (fee  table  requirwl  in  mutual 
fund  prospectuses). 

» The  SEC  requested  comment  on  methods  for 
disclosing  risk  in  1993  when  it  proposed  rule 
amendments  that  would  have  given  investors  the 
option  of  purchasing  mutual  fund  shares  based  on 
a  short  form  prospectus.  Off-the-Page  Prospectuses 
for  Open-End  Management  Investment  Companies. 
Investment  Company  Act  Rel.  No.  19342  (Mar.  19, 
1993)  (58  FR  16141.  16145  (Mar.  25.  1993)) 
(hereinafter  "Rel.  19342"!.  In  particular,  the  SEC 
asked  whether  the  short  form  prospectus  should  be 
required  to  contain  a  standardized  presentation  of 
the  degree  and  kind  of  risk  presented  by  a  mutual 
fund  relative  to  other  mutual  funds.  A  limited 
number  of  comments  were  received  on  this  topic, 
with  the  comments  being  almost  evenly  divided 
whether  standardized  risk  disclosure  should  be 
required.  Sec  Summary  of  Comment  Letters 
Relating  to  Pro|>osed  Rule  482(g)  Made  in  Response 
lo  Investment  Company  Act  Release  No.  19342,  File 
No.  S7-11-93.  Jan.  27.  1994.  at  17-18  (hereinafter 
"Summary  of  Comments:  Rel.  19342"). 

*  Risk  factors  include  those  peculiar  to  the  fund 
and  those  that  apply  generally  to  funds  with  similar 
investment  policies  and  objectives  or.  in  the  case 
of  closed-end  funds,  similar  capital  structures  or 
trading  markets.  Item  4(c),  Form  N-IA,  a  Guide  21. 
Disclosure  of  Risk  Factors.  Guidelines  ifor  Form  N- 
lA  (17  CFR  239.15A  A  274. IIA)  (mutual  funds): 
Item  8.3.a..  Form  N-2  |17  CFR  239.14  k  274.11a- 
1|  (closed-end  funds). 

*See  Form  N-IA.  Item  4(a)(ii)  (requires  concise 
description  of  mutual  fund  investment  objectives 


technical  descriptions  of  permissible 
policies  and  investments  that  are  often 
used  in  meeting  existing  requirements 
may  make  it  difficult  for  investors  to 
understand  the  total  risk  level  of  a  fund. 
The  SEC  staff  has  found  that  funds 
typically  provide  only  the  most  general 
information  on  the  risk  level  of  the  fund 
taken  as  a  whole  and  has  encouraged 
funds  to  modify  their  existing  disclosure 
to  enhance  investor  understanding  of 
risks.'  The  SEC  believes  that  it  is  now 
appropriate  to  explore  whether  SEC 
disclosure  requirements  should  be 
revised  in  order  to  improve  the 
communication  of  fund  risks  to 
investors  and  increase  the  likelihood 
that  investors  will  readily  grasp  the 
risks  of  investing  in  a  particular  fund 
before  they  invest. 

Several  factors  make  it  important  that 
the  SEC  explore  better  ways  of 
explaining  fund  risks  to  investors.  First, 
average  Americans  are  placing 
increasing  reliance  on  funds  to  meet 
important  financial  needs,  such  as 
retirement  and  college  expenses.* 
Understanding  the  risks  of  various 
investment  products  is  one  of  the  most 
important  ingredients  in  creating  an 
overall  investment  strategy  or  portfolio 
to  meet  these  financial  needs.^  Second. 


and  policies  and  brief  discussion  of  how  the  fund 
proposes  to  achieve  such  objectives,  including 
description  of  the  securities  in  which  the  fund  will 
invest  and  special  investment  practices  or 
techniques  that  will  be  employed):  Form  N-IA, 
Ilem  4(b)  (requires  discussion  of  types  of 
investments,  policies,  and  practices  that  will  not 
constitute  the  "principal  portfolio  emphasis"  of  a 
mutual  fund,  but  which  place  more  than  5%  of  the 
fund's  net  assets  at  risk),  Form  N-2.  Ilem  8.2.  k  8.4. 
(similar  requirements  for  closed-end  funds). 

'See  Memorandum  dated  Sept.  26.  1994.  from 
Division  of  Investment  Management  to  Chairman 
Levitt  regarding  Mutual  Funds  and  Derivative 
Instrumeillfe  11  [hereinafter  "Derivatives  Report"); 
Letter  to  Registrants  from  Carolyn  B.  Lewis. 
Assistant  Director,  Division  of  Investment 
Management  7  (Feb.  25.  1994)  (both  documents  on 
file  with  the  SEC's  Public  Reference  Room). 

*  According  to  a  June  1994  survey  sponsored  by 
the  Investment  Company  Institute.  31%  of  United 
States  households  owned  shares  in  a  mutual  fund, 
up  from  6%  of  households  in  1980.  Investment 
Company  Institute.  Fundamentals  (Sept.  1994): 
Investment  Company  Insititute,  1994  Mutual  Fund 
Fact  Book  85  (34th  ed.  1994)  (hereinafter  "1994  ICI 
Fact  Book").  Mutual  funds  held  14.9%  of  all 
household  discretionary  assets  as  of  June  30,  1994, 
up  from  7.0%  at  the  end  of  1982.  Source: 
Investment  Company  Institute.  Total  mutual  fund 
assets  have  grown  from  S292.9  billion  at  the  end  of 
1983  lo  S2.16  trillion  at  the  end  of  December  1994. 
1994  la  Fact  Book,  supra,  at  26:  Investment 
Company  Institute  Press  Release.  "Deceml)er 
Mutual  Fund  Sales  Total  S39.9  Billion,"  |an.  26, 
1995.  at  4. 

By  the  end  of  1993.  retirement  assets  accounted 
for  23%  of  mutual  fund  assets  (excluding  variable 
annuities),  and  mutual  funds  held  almost  $284 
billion  of  the  approximately  S8S7  billion  invested 
in  individual  retirement  accounts  ("IRAs") — atraut 
33%  of  total  IRA  assets.  1994  ICI  Fact  Book.  supm. 
at  69. 

'  See,  e.g..  Burton  G.  Malkiel.  A  Random  Walk 
Down  Wall  Street  ch.  13  (1990)  (hereinafter 


new  ways  of  describing  risks  may 
improve  investor  understanding  of  the 
risks  associated  with  the  use  by  some 
funds  of  increasingly  complex 
instruments,  such  as  derivatives.*  Third, 
the  numt)er  and  types  of  fimds  have 
proliferated,  increasing  fund  investors' 
need  for  information  that  will  help  them 
to  compare  and  contrast  alternatives.' 

The  importance  of  risk  disclosure  was 
underscored  last  year  when  some  short- 
term  government  bond  funds 
experienced  losses  as  interest  rates 
increased  sharply.'"  Shareholders  in 
these  fimds  expressed  surprise  at  the 
losses,  and  several  shareholder  lawsuits 
were  filed."  Whatever  the  legal  merits 
of  the  shareholder  complaints  may  be, 
the  SEC  believes  that  these  events 
highlight  the  importance  of  clear, 
concise  disclosure  of  risks. 

In  this  Release,  the  SEC  requests  that 
those  submitting  comments  discuss  the 
specific  goals  of,  and  various 
alternatives  for.  improving  risk 
disclosure.  Comments  are  requested  on 
the  relative  merits  of  written  and  other 
presentations  of  risk,  including 
quantitative  or  numerical  measures, 
graphs,  tables,  and  other  pictorial 
representations. 

The  Release  describes  and  requests 
comment  on  several  specific 
quantitative  measures  of  risk  and  risk- 
adjusted  performance,  including 
standard  deviation,  semi-variance,  beta, 
duration,  the  Sharpe  Ratio,  the  Treynor 
Ratio,  and  Jensen's  Alpha.  These 
measures  of  risk  are  potentially  useful 
because  they  may  give  investors  a  tool 
for  balancing  the  potential  returns  of  a 
fund  against  the  risks  of  the  fund.  For 
instance,  if  a  fimd  has  historical  annual 
returns  which  are  2%  above  a  market 
index,  historical  risk  measures  may   . 


"Random  Walk"):  Susan  E.  Kuhn.  "What  it  Takes 
to  Retire  Today."  Fortune.  Dec.  26.  1994.  at  113: 
Joshua  Shapiro.  "The  Discipline  of  Saving  for 
College. "  New  York  Times,  Sept.  10, 1994,  at  34. 

•See  Testimony  of  Arthur  Levitt.  Chairman.  U.S. 
Securities  and  Exchange  Commission.  Concerning 
Issues  Affecting  the  Mutual  Fund  Industry.  Before 
the  Subcommittee  on  Telecommunications  and 
Finance.  Committee  on  Energy  and  Commerce.  U.S. 
House  of  Representatives  18-19  (Sept.  27.  1994): 
Derivatives  Report,  supra  note  5,  at  11-12. 

"See,  e.g..  1994  ICI  Fact  Book,  supra  note  6,  at 
30-31  (increase  from  564  mutual  funds  at  the  end 
of  1980  to  4,558  at  the  end  of  1993:  mutual  funds 
classified  according  to  21  investment  objectives). 

10 See.  e.g.,  Leslie  Eaton,  "Paine  Webber  lo  Bail 
Out  Fund  Battered  by  Complex  Investments,"  New 
York  Times,  July  23,  1994.  at  Al;  Robert  McGough, 
"Piper  Jaflray  Acts  to  Boost  Battered  Fund."  Wall 
Street  Journal.  May  23.  1994.  at  Cl. 

' '  See,  e.g.,  Karen  Donovan,  "Derivatives  Slump: 
Losers  Go  to  Court,"  National  Law  Journal.  Nov.  7, 
1994.  at  Al:  G.  Bruce  Knecht,  "Minneapolis 
Investors  Are  Hurt  By  Local  Firm  They  Knew  As 
Cautious."  Wall  Street  Journal.  Aug.  26,  1994.  at 
Al;  John  Waggoner,  "Mutual  Fund  Losses  Anger 
Novice  Investors.  "  USA  Today.  June  16.  1994.  at 
IB. 


provide  some  indication  of  the  risks  that 
were  taken  to  produce  the  increased 
returns.  Quantitative  risk  measurements 
may  provide  investors  with  tools  to 
measure  how  funds  have  fared 
historically  in  the  relationship  between 
risk  and  return. 

The  Release  also  asks  for  comments 
addressing  a  number  of  general  topics 
related  to  quantitative  risk  measures. 
These  include: 

•  The  benefits  to  be  derived  from 
quantitative  measures  versus  the  costs 
and  burdens  to  the  fimd  that  must 
produce  such  information; 

•  Quantitative  measures  currently 
used  by  fund  managers  to  assess  risk, 
and  whether  such  internally  used 
measures  should  be  disclosed  to 
investors; 

•  Investor  understanding  of 
quantitative  measures,  and  means  to 
increase  that  understanding; 

•  Standardizing  the  ways  in  which 
funds  calculate  quantitative  measures  to 
assure  comparability  and  the  validity  of 
any  imderlying  assumptions;  and 

•  Availability  of  quantitative  risk 
information  from  third  party  providers 
(e.g..  the  financial  press  and  rating 
services). 

Comments  are  also  requested  on 
whether  funds  should  be  required  to 
disclose  a  self-assessment  of  their  risk 
level,  using  an  SEC-created  standard 
scale  or  some  other  method.  In  addition, 
comments  are  requested  on  whether 
funds  should  describe  to  investors  the 
ways  or  strategies  that  fund  managers 
use  to  manage,  understand,  and  monitor 
the  risks  of  their  funds. 

The  SEC  requests  comments  that 
address  the  specific  questions  posed  in 
this  Release  as  well  as  alternative  risk 
disclosure  methods  and  related  matters. 
Where  possible,  please  provide  actual 
rule  language  that  you  believe  would 
best  express  your  recommendation. 

To  encourage  individual  investor 
comments  and  suggestions  on  this 
Release,  the  SEC  for  the  first  time  has 
prepared  a  short  simimary  specifically 
directed  to  individual  investors.  The 
summary,  which  appears  as  an 
appendix  to  the  Release,  will  be 
reprinted  in  a  format  that  leaves  space 
for  individual  investors  to  tell  the  SEC 
about  their  concerns  and  ideas  and 
distributed  through  investor  groups  and 
other  means  designed  to  reach 
individual  investors. 

I.  The  Goals  of  Risk  Disclosure 

The  SEC's  goal  is  to  improve 
disclosure  of  fimd  risks  so  that  investors 
will  have  the  information  they  need  to 
understand  the  risk  of  any  particular 
fund  investment.  The  best  means  for 
achieving  this  aim  may  depend,  in  part. 


on  the  specific  goals  of  risk  disclosure. 
The  SEC  therefore  requests  comment  on 
the  specific  goals  of  risk  disclosure, 
including  the  matters  raised  below. 

The  SEC  asks  persons  submitting 
comments  to  define,  as  precisely  as 
possible,  what  "risks"  should  be 
disclosed  to  investors.  To  what  extent 
are  investors  concerned  with  the 
likelihood  that  they  will  lose  principal, 
that  their  return  will  not  exceed  a 
specified  benchmark  (such  as  the 
Standard  &  Poor's  ("S&P")  500),  or  with 
the  variability  of  their  returns  (or  the 
volatility  of  the  value  of  their 
investment)  over  time?  How  should  the 
relationship  between  risk  and  an 
investor's  time  horizon  shape  the 
disclosure  that  is  provided  to  investors? 
For  example,  is  the  same  risk 
information  useful  to  an  investor  with 
an  investment  time  horizon  of  less  than 
one  year  emd  to  em  investor  with  an 
investment  time  horizon  of  twenty 
years?  '^  How  can  the  disclosure  of  risk 
help  investors  answer  the  fimdamental 
questions — Is  this  investment  suitable 
for  me?  If  I  have  diversified  my 
investments,  how  does  this  particular 
fund  fit  into  my  diversification  strategy? 

Comments  are  requested  on  the  nature 
of  risk  comparisons  that  are  useful  to 
investors.  For  example,  should  risk 
disclosure  facilitate  comparison  among 
a  broad  range  of  investment  options, 
such  as  l)etween  funds  and  other 
investment  products?  Or  is  it  sufficient 
to  facihtate  comparisons  among  all 
funds  and  fund  types,  both  equity  and 
fixed  income?  Or  among  all  equity 
funds,  on  the  one  hand,  and  all  fixed 
income  funds,  on  the  other?  Or  only 
within  groups  of  funds  with  similar 
investment  objectives  and  policies,  such 
as  short-term  government  bond  funds? 

Is  improved  disclosure  of  risks 
equally  important  for  equity,  fixed 
income,  and  balanced  or  asset  allocation 
funds?  Do  recent  derivatives-related 
losses  by  some  fixed  income  funds,  and 
the  apparently  greater  use  of  derivatives 
by  fixed  income  funds,  suggest  that  the 
need  for  improved  disclosure  of  risks  is 
greater  for  fixed  income  funds?  '  ^  In 


12  See  Letter  to  Barry  P.  Barbash,  Director. 
Division  of  Investment  Management,  from  Paul 
Schott  Stevens,  General  Counsel,  Investment 
Company  Institute  3-4  (Jan.  19.  1995)  (hereinafter 
"ICI  Letter")  (on  file  with  the  SEC's  Public 
Reference  Room)  (discussing  different  concepts  of 
risk);  Paul  A.  Samuelson.  "The  Long-Term  Case  for 
Equities  and  How  it  Can  tie  Oversold."  Journal  of 
Portfolio  Management  15-24  (Fall  1994)  (raising 
questions  atxjut  common  wisdom  that,  for  long- 
term  investor,  stocks  will  outperform  bonds  or 
cash). 

''See  supra  notes  10  and  11  and  accompanying 
text.  A  recent  industry  survey  of  non-money  market 
funds  indicated  that  the  level  of  derivatives  use 
varied  by  fund  type,  with  fixed  income  funds 
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light  of  the  substantive  limits  on 
permitted  money  market  fund 
investments.'* should  risk  disclosure 
requirements  for  money  market  funds  be 
different  from  those  applicable  to  other 
funds?'* 

Comments  are  also  requested  on  the 
degree  of  detail  regarding  fund  risk  that 
ideally  would  be  communicated  to 
investors.  In  meeting  existing  disclosure 
requirements,  funds  often  describe  the 
purposes  of  using  particular  types  of 
instruments  and  the  risks  associated 
with  each  type,  but  typically  provide 
only  the  most  general  information  on 
the  risk  level  of  the  fund  taken  as  a 
whole.  "^  Should  disclosure  convey  the 
risks  of  each  particular  type  of 
instrument  held  by  a  fund,  the  risks  of 
broader  classes  of  instruments  (for 
instance,  derivatives  as  a  group),  the 
risks  of  the  fund's  portfolio  as  a  whole, 
or  some  combination  of  the  foregoing? 
Should  the  focus  of  disclosure  be 
shifted  horn  the  characteristics  of 
particular  securities  to  the  nature  of  the 
investment  management  services 
offered,  including  the  objectives  of  a 
fund  manager  and  the  associated  risks 
and  rewards?  Do  investors  need  to 
understand  separately  the  different 
types  of  risk,  such  as  market,  credit, 
legal,  and  operational  risks,  w  is  it  the 
aggregate  effect  of  different  types  of  risk 


accounting  ibr  M%  of  the  total  markat  valua  of  all 
derivativas  hald  by  reporting  funds  and  62%  of  the 
total  national  amount.  Investment  Company 
Institute,  Derivative  Securities  Survey  6  (Feb.  1994). 
Survey  respondents  included  52  fund  complexes 
with  1.728  non-money  market  funds  holding 
aggregate  net  asaets  of  S9S8  billion  (76%  of  industry 
aaaats  in  non-money  market  funds).  Id  at  4. 

"Mutual  funds  are  prohibited  from  calling 
themselves  money  market  funds  unless  they 
comply  with  the  risk-limiting  provisions  of  rule  2a- 
7  under  the  Investment  Company  Act.  These 
provisions  are  designed  to  limit  a  fund's  exposure 
to  credit,  interest  rate,  and  currency  risks.  17  CFR 
270.2a-7(b).  (c)(2H4).  k  (d). 

"  Losses  in  the  value  of  certain  adjustable  rate 
notes  held  by  some  money  market  funds  recently 
resulted  in  the  funds'  advisers  electing  to  take 
actions  designed  to  prevent  the  funds'  per  share  net 
asset  values  from  falling  below  SI. 00:  and  one 
small,  institutional  money  market  fund  liquidated 
and  redeemed  its  shares  at  less  than  Sl.OO  as  a 
result  of  such  losses.  See,  e.g.,  "A  History  of 
Stepping  up  to  the  Plate."  Fund  Action,  Sept.  12, 
1994,  at  9:  Brett  D.  Fromson.  "Losses  on  Derivatives 
Lead  Money  Fund  to  Liquidate."  Washington  Post. 
Sept.  28,  1994.  at  F1.  These  losses,  however,  raise 
coticems  about  the  appropriateness  of  the  funds' 
investments  in  some  types  of  adjustable  rate 
securities  and  not  merely  risk  disclosure  conceriu. 
See  Revisions  to  Rules  Regulating  Money  Market 
Funds,  Investment  Company  Act  Rel.  No.  19959, 
§n.0.2.d.  (Dec.  17,  1993)  |58  FR  68585,  68601-02 
(Dec.  28.  1993)1  (hereinafter  "Rel.  19959"!  (certain 
types  of  adjustable  rate  notes  not  appropriate 
investments  for  money  market  funds).  See  also 
Letter  from  Barry  P.  Elarbash.  Director.  Division  of 
Investment  Management,  to  Paul  Schott  Stevens. 
General  Counsel,  Investment  Company  Institute 
(June  30,  1994)  (on  Hie  tvith  the  SEC's  Public 
Reference  Room). 

K^See  Derivatives  Report,  supra  note  5.  at  11. 


that  is  important  to  an  investment 
decision? 

II.  Narrative  and  Non-Narrative  Risk 
Disclosure  Options 

The  SEC  currently  requires  fund 
prospectuses  to  include  narrative 
descriptions  of  risk,"  and  the  SEC  is 
interested  in  the  potential  for  improving 
risk  disclosure  through  changes  to  the 
narrative  disclosure  requirements  and 
the  use  of  non-narrative  forms  of 
disclosure.  The  SEC  therefore  asks 
persons  submitting  comments  to  discuss 
the  contributions  that  both  narrative  and 
non-narrative  forms  of  disclosure  can 
make  to  investor  understanding  of  risk 
and  to  provide  the  SEC  with  the 
findings  of  any  relevant  market  research 
on  the  effective  communication  of  risk. 

At  present,  a  number  of  funds 
voluntarily  supplement  narrative 
descriptions  of  risk  through  means  such 
as  quantitative  measures,  graphs,  tables, 
and  other  pictorial  representations.  For 
example,  some  funds  provide 
quantitative  risk  measures  like  those 
described  in  section  III.  A.  of  this 
Release.  Another  method  used  is  a  line 
graph  that  shows  relative  risk  and  return 
levels  for  the  fund  and  some 
benchmark,  such  as  Treasury  bills  or  a 
market  index  such  as  the  S&P  500. 
Another  method  is  a  bar  graph  that 
shows  consistency  of  returns  for  the 
fund  and  a  market  index  (as  measured 
by  monthly  rates  of  return  over  the  life 
of  the  fund).  Finally,  some  fund  families 
use  pictures  to  show  the  relative  risks  of 
the  various  funds  within  the  family. 

The  SEC  believes  that  quantitative 
measures,  graphs,  tables,  and  other 
pictorial  representations  may  assist 
investors  in  understanding  and 
comparing  funds.  The  SEC  currently 
requires  disclosure  of  quantitative 
information  in  tabular  form  in  the  areas 
of  fund  performance  and  expenses. '  ^ 
Recently,  the  SEC  adopted  rules  that 
require  graphic  depictions  of 
information  to  facilitate  investor 
understanding  of  fund  performance. '* 


"See  supra  notes  3  and  4  and  accompanying 
text. 

'■For  mutual  funds,  see  Form  N-IA,  Items  2 
(Synopsis),  3  (Condensed  Financial  Infonnation), 
and  SA  (Management's  Discussion  of  Fund 
Performance).  For  closed-end  funds,  see  Form  N- 
2.  Items  3  (Fee  Table  and  Synopsis)  and  4 
(Financial  Highlights).  See  also  supra  note  1  and 
accomptanying  text.  A  closed-end  fund  is  also 
required  to  include  in  its  prospectus  a  table 
quantifying  the  effects  of  leverage  on  returns  to 
investors.  Form  N-2,  Item  8.3.b.(3)  (General 
Description  of  the  Registrant,  Risk  Factors.  Effects 
of  Leverage). 

'*  See  supra  note  1.  The  SEC  also  recently 
adopted  rules  requiring  graphic  depictions  of  issuer 
performance  by  public  companies  that  are  not 
investment  companies.  Executive  Compensation 
Disclosure.  Securities  Exchange  Act  Rel.  No.  31327 
(Oct.  16.  1992)  157  FR  48126  (Oct.  21.  1992)]. 


The  SEC  now  requests  comment  on  the 
relative  merits  and  usefulness  of  various 
formats  for  investment  company  risk 
disclosure,  including  quantitative 
measures,  graphs,  tables,  and  other 
pictorial  representations.  To  what  extent 
should  these  methods  be  used  to 
supplement,  or  replace,  current 
narrative  risk  disclosure? 

III.  Quantitative  Measures  of  Risk 

A.  Specific  Historical  Quantitative 
Measures  of  Risk  and  Risk-Adjusted 
Performance 

This  section  of  the  Release  discusses 
several  historical  quantitative  measures 
of  risk  and  risk-adjusted  performance 
that  could  be  used  for  fund  disclosure, 
and  the  following  section  raises  a 
number  of  general  questions  about 
quantitative  measures.  Comments  are 
requested  regarding  whether  the  SEC 
should  require  fund  disclosure  of  any 
one  or  a  combination  of  the  enumerated 
measures  or  any  other  measures. 
Persons  submitting  comments  are  also 
asked  to  consider  each  of  the 
enumerated  quantitative  measures,  and 
any  other  measures  they  may  wish  to 
suggest,  in  the  context  of  the  general 
questions  raised  in  the  following 
section. 

Historical  measures  of  risk  and  risk- 
adjusted  performance  are  generally 
calculated  from  past  portfolio  returns 
and.  in  some  cases,  past  market  returns. 
There  are  two  broad  classes  of  historical 
risk  measures,  referred  to  in  this  Release 
as  total  risk  measures  and  market  risk 
measures.  In  addition,  there  is  a  third 
class  of  measures,  risk-adjusted 
meastires  of  performance.  (Unless  the 
context  indicates  otherwise,  risk- 
adjusted  measures  x)f  performance  are 
included  in  "quantitative  risk 
measures"  and  similar  terms  and 
phrases  used  in  this  Release.)  These 
three  classes  of  measures  are  described 
below,  and  examples  of  each  are 
provided.  Comments  are  requested  on 
the  relative  advantages  and 
disadvantages  of  the  three  classes  of 
measures  and  of  speciHc  measures 
within  each  class. 

1.  Measures  of  Total  Risk 

Total  risk  measures,  including 
standard  deviation  and  semi-variance, 
quantify  the  total  variability  of  a 
portfolio's  returns  around,  or  below,  its 
average  return. 

•  Standard  Deviation  of  Total  Return. 
The  risk  associated  with  a  portfolio  can 
be  viewed  as  the  volatiUty  of  its  returns, 
measured  by  the  standard  deviation  of 
those  returns. ^^  For  example,  a  fund's 


'"William  F.  Sharpe,  Gordon  ).  Alexander,  and 
leffery  V.  Bailey,  InvestmenU  178  (5th  ed.  1995) 
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historical  risk  could  be  measured  by 
computing  the  standard  deviation  of  its 
monthly  total  returns  over  some  prior 
period,  such  as  the  past  three  years.  The 
larger  the  standard  deviation  of  monthly 
total  returns,  the  more  volatile,  i.e., 
spread  out  around  the  fund's  average 
monthly  total  return,  the  fund's  monthly 
total  returns  have  been  over  the  prior 
period.  Standard  deviation  of  total 
return  can  be  calculated  for  funds  with 
different  objectives,  ranging  from  equity 
funds  to  fixed  income  funds  to  balanced 
funds,  and  can  be  measured  over 
different  time  frames.  For  example,  a 
fund  could  calculate  standard  deviation 
of  monthly  returns  over  the  prior  three 
years  or  yearly  returns  over  the  prior  ten 
years. 

•  Semi-variance.  Standard  deviation 
measures  both  "good"  and  "bad" 
outcomes,  i.e.,  the  variability  of  returns 
both  above  and  below  the  average 
return.  To  the  individual  investor, 
however,  risk  may  be  synonymous  with 
"bad"  outcomes.^'  Semi-variance, 
which  can  be  used  to  measure  the 
variabihty  of  returns  below  the  average 
return,  reflects  this  view  of  risk.22  A 
fund  with  a  larger  semi-variance  has 
retiuTis  that  are  more  spread  out  below 
the  average  return. 

2.  Measures  of  Market  Risk 

Individual  securities,  and  portfolios  of 
securities,  are  generally  subject  to  two 
sources  of  risk:  (i)  Risk  attributable  to 
firm-specific  factors,  including  research 
and  development,  marketing,  and 
quality  of  management;  and  (ii)  risk 
attributable  to  general  economic 
conditions,  including  the  inflation  rate, 
interest  rates,  and  exchange  rates.^' 
According  to  academic  literature  in 
Finance,  firm-specific  risk  can  be 
reduced  or  eliminated  through  portfolio 
diversification,  but  the  risk  attributable 
to  general  economic  conditions,  so- 
called  "market  risk,"  cannot  be 


[hereinafter  "Sharpe,  Alexander,  k  Bailey").  If  the 
returns  earned  by  a  portfolio  are  "nonnally" 
distributed,  that  is,  in  the  shape  of  a  bell  curve, 
approximately  95%  of  the  actual  returns  will  fall 
within  two  standard  deviations  of  the  average    ' 
return.  Random  Walk,  supra  note  7,  at  219.  For 
example,  for  a  fund  with  an  average  monthly  return 
of  1%  and  a  standard  deviation  of  4%,  95%  of  the 
fund's  monthly  returns  would  fall  between  -  7% 
(1%  -  (2x4%))  and  9%  (l%+(2x4%))  if  the  returns 
were  "nonnally"  distributed.  See  Sharpe, 
Alexander,  k  Bailey,  supra,  at  177. 

^'  See  Shurpe.  Alexander,  k  Bailey,  supra  note  20. 
at  178;  Allan  Flader,  "Deviating  &t>m  the 
Standard,"  Financial  Planning,  )une  1994,  at  148. 

^Funds'  risk  levels  would  be  ranked  in  the  same 
order  using  semi-variance  and  standard  deviation  if 
the  distribution  of  fund  returns  were  symmetric. 
Sharpe,  Alexander,  ft  Bailey,  supra  note  20.  at  178. 

"Zvi  Bodie.  Alex  Kane,  and  Alan  ).  Marcus. 
Investments  197  (2d  ed.  1993)  [hereinafter  "Bodie. 
Kane,  ft  Marcus"). 


eliminated  through  diversification.** 
Unlike  standard  deviation  and  variance, 
which  measure  portfolio  risk  from  both 
sources,  the  measures  described  in  this 
section  are  measures  of  market  risk.  The 
SEC  requests  comment  on  whether, 
given  that  most  fimd  portfolios  are 
diversified,  it  is  appropriate  to  focus  on 
market  risk  when  measuring  fund  risks. 

•  Beta.  Beta  measures  the  sensitivity 
of  a  security's,  or  portfolio's,  return  to 
the  market's  return.  The  market's  beta  is 
by  definition  equal  to  1 .  Portfolios  with 
betas  greater  than  1  are  more  volatile 
than  the  market,  and  portfolios  with 
betas  less  than  1  are  less  volatile  than 
the  market.  For  example,  if  a  portfolio 
has  a  beta  of  2,  a  10%  market  return 
would  result  in  a  20%  portfolio  return, 
and  a  10%  market  loss  would  result  in 

a  20%  portfolio  loss  (excluding  the 
effects  of  any  firm-specific  risk  that  has 
not  been  eliminated  through 
diversification). 2' 

The  calculation  of  a  fund's  historical 
beta  requires  the  selection  of  a 
benchmark  market  index,  and  persons 
supporting  the  use  of  beta  are  asked  to 
address  how  the  benchmark  should  be 
selected  and  whether  a  single 
benchmark  should  be  used  for  all  funds. 
If  a  single  benchmark  should  be 
selected,  what  should  it  be?  If  a  single 
benchmeirk  is  not  used,  how  should  the 
lack  of  comparability  of  betas  for  funds 
using  different  benchmarks  be 
addressed?  Beta  is  generally  used  in 
connection  with  equity  securities,  and 
persons  submitting  comments  are  asked 
to  address  whether  or  not  the  use  of  beta 
should  be  limited  to  equity  funds. 

•  Duration.^^  Duration  is  a  measure  of 
the  price  sensitivity  of  a  bond,  or  bond 
portfolio,  to  interest  rate  changes.^' 


2*  Bodie,  Kane,  ft  Marcus,  supra  note  23.  at  197- 
99;  Sharpe,  Alexander,  ft  Bailey,  supra  note  20,  at 
212-17. 

25  Sharpe,  Alexander,  ft  Bailey,  supra  note  20,  at 
211;  Frank  J.  Fabozzi  and  Franco  Modigliani, 
Capital  Markets:  Institutions  and  Instruments  136- 
40  (1992)  (hereinafter  "Fabozzi  ft  Modigliani"). 

2* The  SEC  previously  requested  comment  on 
duration  as  a  measure  of  interest  rate  risk  for 
securities  held  by  money  market  funds.  See  Rel. 
19959,  supra  note  15.  §n.D.2.d..  58  FR  at  68602.  In 
response  to  that  request,  several  persons  submitting 
comments  expressed  support  for  the  use  of  duration 
or  other  price  volatility  tests;  one  person 
specifically  opposed  a  duration  requirement  on  the 
grounds  that  the  costs  funds  would  incur  would 
outweigh  benefits  to  investors.  See  Summary  of 
Comment  Letters  on  Proposed  Amendments  to 
Rules  Regulating  Money  Market  Funds  Made  in 
Response  to  Investment  Company  Act  Rel.  19959. 
File  No.  S7-34-93,  Nov.  10,  1994,  at  63-64. 

''Bodie,  Kane,  ft  Marcus,  supra  note  23,  at  473- 
74.  Duration  measures  the  weighted  average 
maturity  of  a  bond's,  or  bond  portfolio's,  cash  flows. 
i.e.,  principal  and  interest  payments.  A  zero-coupon 
bond's  duration,  for  example,  is  the  same  as  its 
maturity  because  its  sole  cash  flow  is  the  payment 
made  at  maturity.  By  contrast,  a  bond  bearing 
interest  payable  periodically  has  a  duration  that  is 


There  are  different  types  of  duration.^    . 
and  persons  supporting  the  use  of 
duration  are  asked  to  be  specific 
regarding  the  duration  measure  that 
they  support.  Would  so-called 
"modifieid  duration,"  which  can  be 
interpreted  as  the  percentage  change  in 
the  price  of  a  bond,  or  bond  portfolio, 
for  a  100  basis  point  change  in  yield,  be 
particularly  useful?  ^ 

The  use  of  diu'ation  has  several 
limitations,  and  persons  submitting 
comments  are  asked  to  address  each  of 
these.  First,  duration  is  only  meaningful 
for  bonds  and  portfolios  of  bonds  and 
therefore  cannot  be  used  to  measure  the 
risk  of  equity  funds  and  has  limited 
applicability  to  balanced  funds.  Second, 
duration  measures  interest  rate  risk  only 
and  not  other  risks  to  which  bonds  are 
subject,  e.g.,  credit  risks  and,  in  the  case 
of  non-dollar  denominated  bonds, 
currency  risks.  Third,  duration  is 
difficult  to  calculate  precisely  for  bonds 
with  prepayment  options,  e.g., 
mortgage-backed  securities,  because  the 
calculation  requires  assimiptions  about 
prepayment  rates. ^  Fourth,  bond  value 
changes  resulting  from  interest  rate 
changes  are  sometimes  poorly  predicted 
by  duration.-^' 

The  SEC  staff  takes  the  position  that, 
for  a  fund  with  a  name  or  investment 
objective  that  refers  to  the  maturity  of 
the  fund's  portfolio,  such  as  "short- 
term"  or  "long-term,"  the  dollar- 
weighted  average  portfolio  maturity  of 
the  portfoUo  must  reflect  that 
characterization. 32  The  SEC  requests 


shorter  than  its  maturity  because  the  periodic 
interest  payments  reduce  the  weighted  average 
maturity  of  the  bond's  cash  flows  below  the  final 
maturity  of  the  bond.  Id. 

2*  For  a  discussion  of  the  computation  and 
interpretation  of  so-called  "Macaulay  duration"  and 
"modified  duration,"  see  Bodie.  Kane,  ft  Marcus, 
supra  note  23.  at  473-75,  and  Fabozzi  ft  Modigliani, 
supra  note  25,  at  393-98. 

» Fabozzi  ft  Modigliani,  supra  note  25,  at  397. 
For  example,  if  a  bond  portfolio  has  a  modified 
duration  of  7  and  yield  increases  by  100  basis 
points,  the  estimated  decrease  in  the  value  of  the 
portfolio  would  be  7%. 

^  See  James  Horn  and  Gary  Arne,  Standard  ft 
Poor's,  "Prepayments  and  Model  Error  in  Fund  Risk 
Ratings,"  CreditReview,  Jan.  16,  1995,  at  17-18: 
John  Rekenthaler,  Commentary:  "Duration  Arrives," 
MorningsUr  Mutual  Funds,  Jan.  21,  1994.  at  1-2. 

"  Duration  is  less  useful  as  a  measure  of  interest 
rate  risk  when  the  following  conditions  are  not  met: 
(1)  the  yield  curve  is  flat  [i.e..  interest  rates  for  all 
maturities  of  bonds  are  the  same),  (2j  changes  in 
yield  are  small,  and  (3)  yield  shifts  are  parallel  (i.e., 
the  Treasury  yields  of  all  maturities  change  by 
equal  numbers  of  basis  points).  See  Fabozzi  ft 
Modigliani,  supra  note  25,  at  396-401. 

'2  See,  e.g..  Form  N-7  for  Registration  of  Unit 
Investment  Trusts  Under  the  Securities  Act  of  1933 
and  the  Investment  Company  Act  of  1940. 
Investment  Company  Act  Rel.  No.  15612  (Mar.  9, 
1987)  (52  FR  8268,  8301  (Mar.  17,  1987)]  (guide  to 
proposed  registration  form  for  unit  investment 
trusts  publishing  staff  position  on  portfolio 
maturity). 
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comment  on  whether,  separate  and 
apart  from  duration's  potential  use  as  a 
quantitative  risk  measure,  a  fund's  name 
or  investment  objective  that  refers  to  the 
maturity  of  its  portfolio  should  be 
required  to  be  consistent  with  the  fund's 
duration. 

3.  Risk-Adjusted  Measures  of 
Performance  " 

Risk -adjusted  measures  of 
performance  were  developed  in  the 
1960s  to  compare  the  quality  of 
investment  management.  Three  widely- 
used  risk-adjusted  measures  are: 

•  Shaqye  Ratio.^  Also  known  as  the 
Reward-to- Variability  Ratio,  this  is  the 
ratio  of  a  fund's  average  return  in  excess 
of  the  risk-free  rate  of  return  ("average 
excess  return")  '^  to  the  standard 
deviation  of  the  fund's  excess  returns.  It 
measures  the  returns  earned  in  excess  of 
those  that  could  have  been  earned  on  a 
riskless  investment  per  unit  of  total  risk 
assumed. 

•  Treynor  Ratio.^  Also  known  as  the 
Reward-to- Volatility  Ratio,  this  is  the 
ratio  of  a  fund's  average  excess  return  to 
the  fund's  beta.  It  measures  the  returns 
earned  in  excess  of  those  that  could 
have  been  earned  on  a  riskless 


"Tba  SEC  ha*  lollcited  commant  on  riak- 
adjuftad  maaaurea  of  parformance  on  two  prior 
occaaioni.  In  1990,  tha  SEC  raqueatad  commant  on 
whathar  mutual  fund*  should  ba  raquirad  to  adjust 
parformanca  Hguras  to  raflact  risk  for  purpoaaa  of 
Itam  5A  of  Form  N-1A.  Saa  Discloaura  and 
Analysis  of  Mutual  Fund  Parformance  Information: 
Portfolio  Managar  Oisclosute.  Invastment  Company 
Act  Ral.  No   17294  Dan.  8,  1990)  |55  FR  1460.  1464 
(Jan.  16,  1990)1.  See  also  Summary  of  Comments  on 
Proposed  Amendments  to  Form  N-IA,  File  S7-1- 
90,  at  23-24  (summarizing  views  of  the  nine 
peractu  submitting  comments  who  addressed  risk 
adjustment  of  performance,  all  of  whom  opposed 
it). 

In  1986,  the  SEC  requested  comment  on  bow 
mutual  funds  could  present  risk-adjusted 
performance  information  in  advertisements 
prepared  in  accordance  with  rule  482  under  the 
Securities  Act  of  1933  (17  CFR  230.482).  See 
Advertising  by  Investment  Companies;  Proposed 
Rules  and  Amendments  to  Rules.  Forms,  and 
Guidelines.  Investment  Company  Act  Ral.  No. 
1S31S  (Sept.  17.  1986)  |51  FR  34384.  34390  (Sept. 
26,  1986)).  See  also  Summary  of  Comments  on 
Mutual  Fund  Advertising  Proposals.  File  No.  S7- 
23-86.  Mar.  31.  1987.  at  69-70  (summarizing  views 
of  the  thirteen  persons  submitting  comments  who 
addressed  the  issue,  including  nine  who  supported 
it  and  one  who  opposed  it). 

»«See  William  F.  Sharpe.  'The  Sharpe  Ratio."  21 
lournal  of  Portfolio  Management  49-58  (Fall  1994): 
William  F.  Sharpe.  "Mutual  Fund  Performance."  39 
lournal  of  Business  119-38  (Jan.  1966):  Sharpe, 
Alexander,  k  Bailey,  supra  note  20.  at  935-37: 
Edwin  |.  Elton  ft  Martin  ).  Cruber.  Modem  Portfolio 
Theory  and  Investment  Analysis  648-52  (4th  ed. 
1991)  Ibereinafter  "Elton  k  Gruber "j. 

"  The  yield  on  90-day  Treasury  bills  is  often  used 
a*  a  proxy  for  tha  risk- free  rate  of  return. 

'*See  Jack  L.  Treynor.  "How  to  Rate  Management 
of  Investment  Funds,"  43  Harvard  Business  Review 
63-75  (Jan.-Feb.  1965):  Sharpe.  Alexander,  k  Bailey. 
supra  note  20.  at  934-35:  Elton  k  Gruber.  supra 
note  34.  at  657-58. 


investment  per  unit  of  market  risk 
assumed.  Unlike  the  Sharpe  Ratio,  the 
Treynor  Ratio  uses  market  risk  (beta), 
rather  than  total  risk  (standard 
deviation),  as  the  measure  of  risk. 
•  Jensen 's  Alpha.^''  This  is  the 
difference  between  a  fund's  actual 
returns  and  those  that  could  have  been 
earned  on  a  benchmark  portfolio  with 
the  same  amount  of  market  risk,  i.e..  the 
same  beta,  as  the  portfolio.^'  Jensen's 
Alpha  measures  the  ability  of  active 
management  to  increase  returns  above 
those  that  are  purely  a  reward  for 
Iwaring  market  risk. 

B.  General  Issues 

This  section  of  the  Release  raises  a 
number  of  general  questions  about 
quantitative  risk  measures.  Persons 
submitting  comments  are  asked  to 
address  these  questions,  particularly  in 
the  context  of  specific  quantitative 
measures, 

1.  Benefits  of  Quantitative  Risk 
Measures 

The  SEC  asks  for  comments  on  the 
potential  benefits  that  could  be  derived 
from  fund  disclosure  of  quantitative  risk 
measures.  Comments  are  also  requested 
on  associated  costs  and  burdens. 

Would  quantitative  risk  measures, 
including  risk-adjusted  measures  of 
performance,  help  investors  to  evaluate 
historical  performance  and  investment 
management  expertise?  The  SEC 
requires  that  fund  prospectuses  include 
standardized  return  information,"  even 
though  past  returns  are  not  necessarily 
indicative  of  future  returns^  Persons 
submitting  comments  are  asked  to 
address  whether  quantitative  disclosure 
of  the  risk  level  incurred  to  produce 
stated  returns  may  provide  investors 
with  a  better  tool  to  understand  past 
fund  performance  and  management.^ 
Historical  data  could,  for  example,  help 
investors  distinguish  among  funds  that 
have  achieved  comparable  rates  of 


'''Michael  C.  |ensen.  "The  Performance  of  Mutual 
Funds  in  the  Period  1945-1964,"  23  )oumal  of 
Finance  389-416  (May  1968):  Michael  C.  |ensen. 
"Risk,  the  Pricing  of  Capital  Assets,  and  the 
Evaluation  of  Investment  Portfolios."  Journal  of 
Business  (Apr.  1969):  Sharpe,  Alexander,  k  Bailey, 
supra  note  20,  at  927-34. 

"  For  an  equity  fund,  the  benchmark  portfolio 
could  be  comprised  of  a  market  index,  e.g.,  the  SAP 
500.  and  a  risk-free  asset,  e.g..  90-day  Treasury  bills. 
Sharpe,  Alexander,  k  Bailey,  supra  note  20,  at  798. 

*»Form  N-IA,  Itam  3:  Form  N-2.  Item  4. 

*>  For  discussions  of  the  importance  of  risk  as  a 
component  of  performance  evaluation,  see  Sharpe, 
Alexander,  k  Bailey,  supra  note  20.  at  917-49,  and 
Bodie,  Kane,  k  Marcus,  supra  note  23.  at  796-826. 

Funds  are  currently  required  to  disclose  historical 
returns  for  each  of  the  last  ten  Tiscal  years  (or.  if 
less,  the  life  of  the  fund).  See  Form  N-1  A,  Item  3. 
This  data  shows  variability  of  past  annual  returns 
and  therefore  provides  some  guidance  regarding 
past  risk. 


return  with  significantly  different  levels 
of  risk.  Would  if  be  helpful  to  investors 
for  funds  to  present  one  or  more  risk 
measures  together  with  fund 
performance  data  in  the  financial 
highlights  table?*'  Would  a  risk 
measure  that  covers  the  same  periods 
currently  required  for  reporting  total 
returns  in  the  financial  highli^ts  table 
in  fund  prospectuses  or  in  mutual  fund 
advertisements  be  useful  to  investors?  ^^ 

Would  quantitative  risk  measures  be 
useful  to  investors  as  indicators  or 
guides  to  futiu«  fund  risk  levels, 
enhancing  investors'  ability  to  compare 
risks  assumed  by  investing  in  different 
funds?  The  SEC  requests  any  research 
related  to  the  degree  of  correlation 
between  historical  measures  of  a  fund's 
risk  and  expected  future  levels  of  risk. 

2.  Risk  Measures  Currently  Used  by 
Investment  Companies 

The  SEC  requests  comment  on 
whether  quantitative  risk  measures  that 
are  currently  used  by  investment 
companies  for  internal  purp>oses,  such 
as  portfolio  management,  evaluation  or 
compensation  of  portfolio  managers, 
and  reports  by  management  to  the  board 
of  directors,  could  be  adapted  for 
disclosure  purposes.  This  approach 
could  have  two  potential  advantages: 
first,  the  measures  currently  used  by 
investment  companies  presumably  have 
been  determined  to  be  the  most  useful 
by  fund  managers,  who  are  in  the  best 
position  to  understand  and  analyze  fund 
risk;  and,  second,  use  of  these  measures 
for  disclosure  purposes  should  impose 
relatively  small  additional  costs  on 
funds.  The  SEC  therefore  requests  that 
persons  submitting  comments  identify 
which  quantitative  risk  measures  funds 
use  internally  and  for  what  purposes. 

TTie  SEC  also  asks  persons  suomitting 
comments  to  discuss  the  extent  to 
which  quantitative  risk  measures  used 
by  investment  companies  for  internal 
purposes  would  be  useful  to  investors. 
If  such  measures  would  not  be  useful  to 
investors,  why  not?  How  might  internal 
measures  be  adapted  to  avoid  or 
overcome  these  problems? 

3.  Investor  Understanding  of 
Quantitative  Risk  Measures 

Persons  submitting  comments  are 
asked  to  discuss  the  difficulties  that 


*'  See  Form  N-IA.  Item  3:  Form  N-2.  Item  4 
(financial  highlights  table). 

«  See  Form  1^1  A,  Item  3  k  Form  N-2,  Item  4 
(fund  financial  highlights  tables  cover  each  of  last 
ten  fiscal  years):  rule  34b-l  under  the  Investment 
Company  Act  |17  CFR  270.34b-ll  k  rule  482(e)(3) 
under  the  Securities  Act  {17  CFR  230.482(e)(3)) 
(non-money  market  mutual  fund  advertisements 
and  sales  literature  containing  performance 
information  required  to  contain  average  atmual  total 
return  for  one,  Ave.  and  ten  years). 


investors  would  face  in  properly 
interpreting  various  quantitative  risk 
measures,  such  as  understanding  what 
aspects  of  risk  are  measured,  the  limits 
on  predictive  utility  of  risk  measures, 
and  the  importance  of  investment  time 
horizon  in  determining  how  much  risk 
to  assume.  Are  the  difficulties 
significantly  greater  than  those 
associated  with  the  proper 
interpretation  of  yield  and  return 
figures?  Is  there  a  potential  problem  of 
investor  over-rehance  on  quantitative 
risk  measures,  and,  if  so,  what  could  be 
done  to  protect  against  such  over- 
reliance? 

Comments  are  also  requested 
regarding  which  quantitative  risk 
measures  would  be  easiest  for  investors 
to  use  properly  and  how  quantitative 
measures  can  be  made  more 
understandable  to  investors.  One 
possibility  is  to  provide  some  form  of 
interpretation  of  raw  numbers.  For 
example,  standard  deviations  could  be 
divided  by  the  standard  deviation  for 
some  benchmark  such  as  the  S&P  500. 
Another  possibility  is  to  convert  raw 
numbers  into  a  classification  scale,  such 
as  one  to  ten  or  "very  low"  to  "very 
high"  risk.  Another  possibiUty  would  be 
to  represent  the  level  of  fund  volatility 
graphically,  rather  than  through 
computation  of  standard  deviation. 
Would  it  be  helpful,  for  example,  if 
funds  were  required  to  include  a  bar 
graph  showing  total  returns  for  each  of 
the  last  10  years  to  provide  investors  a 
picture  of  the  extent  to  which  annual 
returns  varied  over  that  period  and  the 
frequency  with  which  the  returns  were 
negative  or  below  some  benchmark? 
Would  a  chart  like  the  following  be 
helpfiil? 

Using  historical  numbers,  the 
followring  illustrates  the  fund's 
estimated  variability  of  quarterly  returns 
over  the  noted  periods  (i.e., 
approximately  95%  of  the  time,  the 
fund's  quarterly  returns  fell  within  these 
ranges). 


10  year 

5-year 

3-year 

-5%  to  9% 

-4%  to  8% 

-  5%  to  8%. 

Are  there  narrative  disclosures  that 
can  help  investors  to  understand  risk 
measures?  Persons  submitting 
comments  are  asked  to  report  the  results 
of  any  experience  with,  or  research  on, 
the  relative  effectiveness  of  alternative 
means  of  presenting  quantitative 
information. 

4.  Historical  Measures  v.  Portfolio-Based 
Measures  v.  Risk  Objectives  or  Targets 

There  are  three  approaches  to  the  use 
of  quantitative  risk  measures:  historical, 


portfolio-based,  and  risk  objectives  or 
targets.  The  SEC  asks  for  comments  on 
the  relative  merits  and  limitations  of 
these  three  approaches. 

The  simple  oistorical  approach  to 
quantitative  risk  measures  is  outlined  in 
section  lU.A.,  above.  This  method 
generally  uses  actual  past  returns  of  a 
fund  to  compute  a  measure  of  risk  for 
the  fund.  An  alternative  is  a  portfolio- 
based  corjputation,  which  calculates  a 
portfolio  risk  measure  based  on  the 
particular  securities  in  the  portfolio  as 
of  a  specified  measurement  date.*^  This 
method,  too,  is  historical  in  that  the 
computation  (i)  uses  the  portfoUo 
composition  as  of  a  specified 
measurement  date,  and  (ii)  the 
computation  is  based  on  historical 
behavior  of  the  securities  in  the 
portfolio. 

There  are  at  least  two  important 
limitations  of  using  portfolio-based 
measures  for  fund  disclosure:  first,  a 
fund  may  be  invested  in  newly 
introduced  financial  instruments  that 
have  little  or  no  history,  and  for  which 
historical  behavior  must  be  estimated, 
and,  second,  portfolio-based  measures, 
which  are  derived  from  portfolio 
composition  on  one  particular  date,  may 
be  less  representative  of  the  risk  of  a 
managed  portfolio  over  time  than  a 
simple  historical  measure  derived  from 
fund  returns  over  a  period  of  time; 

The  SEC  seeks  comment  on  whether 
the  SEC  should  require  funds  generally 
to  disclose  portfolio-based  risk 
measures.**  The  SEC  also  asks  for 
comments  on  whether  such  meastures 
could  be  useful  for  new  funds  that  do 
not  have  sufficient  operating  history  to 
make  use  of  a  simple  historical  measure 
meaningful,  funds  that  change  their 
investment  objectives  or  policies,  funds 
that  change  investment  advisers  or 
portfolio  managers,  or  merged  funds 
comprised  of  different  fimds  with 
different  operating  histories  and 
different  past  risk  levels.*' 


*'See.  e.g..  Comptroller  of  the  Currency,  Risk 
Management  of  Financial  Derivatives  49-53  (Oct. 
1994):  J.P.  Morgan,  Introduction  to  RiskMetrics'^ 
(2d  ed.)  (Oct.  25, 1994);  Group  of  Thirty, 
Derivatives;  Practices  and  Principles  10-11  (July 
1993). 

"The  Investment  Company  Institute  has 
suggested  that  portfolio-based  measures  would  be  of 
limited  relevance  at  best  in  an  actively  managed 
portfolio,  would  ignore  the  role  of  portfolio 
management,  and  would  be  burdensome  to 
compute.  ICI  Letter,  supra  note  12,  at  8  n.lO. 

**  Issues  have  arisen  with  respect  to  fund 
advertisement  of  performance  information  in 
similar  circumstances.  See  IDS  Financial  Corp. 
(pub.  avail.  Dec.  19,  1994)  (acquisition  of  other 
funds'  assets);  North  American  Security  Trust  (pub. 
avail.  Aug.  5,  1994)  (con.biiUiiion  of  two  funds);  The 
Managers  Core  Trust  (pub.  avail.  Jan.  28, 1993) 
(newly  formed  hub  fund):  Unified  Funds  (pub. 
avail.  Apr.  23, 1991)  (changed  investment  adviser): 
John  Hancock  Asset  Allocation  Trust  (pub.  avail. 


Another  approach  to  risk  measures  is 
requiring  funds  to  announce  risk 
objectives  or  targets.  Any  of  the  risk  and 
risk-adjusted  performance  measures 
could  be  used  by  funds  in  this  manner. 
For  example,  a  fund  could  announce  its 
intention  to  follow  a  strategy  that  would 
yield  a  standard  deviation  of  10%-12% 
per  year,  a  beta  of  1.50-1.75  with 
respect  to  the  S&P  500,  or  a  duration  of 
7-9  years.  Comments  are  requested 
regarding  the  relative  merits  of  this 
approach  as  compared  to  the  simple 
historical  and  portfolio-based 
approaches.  Persons  submitting 
comments  are  asked  to  address 
specifically  the  relative  merits  for  funds 
with  significant  operating  histories,  new 
funds,  funds  that  change  their 
investment  objectives  or  policies,  funds 
that  change  investment  advis«^  or 
portfolio  managers,  or  merged  funds 
comprised  of  different  funds  with 
different  operating  histories  and 
different  past  risk  levels.  Persons 
supporting  the  use  of  simple  historical 
measures  by  relatively  new  funds,  funds 
that  change  their  investment  objectives 
or  policies  or  their  investment  advisers 
or  portfolio  managers,  or  merged  funds 
are  also  asked  to  address  whether 
narrative  disclosure  should  be  required 
to  explain  the  limits  on  the  usefulness 
of  the  disclosure  resulting  bom  the 
funds'  circumstances. 

5.  Computation  Issues 

Comments  are  requested  on  the 
following  issues  related  to  computation 
of  quantitative  risk  measures  and  on  any 
other  relevant  computation  issues.  What 
length  of  fund  operating  history  is 
required  to  make  particular  historical 
risk  measures  useful?  What 
requirements  should  be  imposed  on 
funds  without  this  operating  history? 
For  example,  if  18  months  of  operations 
are  required  to  calculate  a  meaningful 
standard  deviation  figure,  should  funds 
that  have  been  operating  for  less  than  18 
months  be  required  to  disclose  the 
standard  deviation  of  an  appropriate 
market  index  or  peer  group  of  funds  and 
explain  any  differences  they  expect 
between  the  fund's  standard  deviation 
and  that  of  the  index  or  peer  group? 


Jan.  3.  1991)  (change  from  money  market  fund  to 
asset  allocation  fund);  Founders  Funds.  Inc.  (pub. 
avail.  Oct.  15.  1990)  (change  from  unit  investment 
trust  to  mutual  fund):  Zweig  Series  Trust  (pub. 
avail,  (an.  10.  1990)  (changed  investment  adviser): 
Philadelphia  Fund.  Inc.  (pub.  avail.  Oct.  17. 1989) 
(changed  investment  adviser);  Commonwealth 
Funds  (pub.  avail.  June  14. 1989)  (combination  of 
two  funds);  Investment  Trust  of  Boston  Funds  (pub. 
avail.  Apr.  13,  1989)  (changed  investment  adviser): 
The  Fairmont  Fund  Trust  (pub.  avail.  Dec.  9.  1988) 
(changed  investment  objective);  and  Growth  Stock 
Outlook  Trust,  Inc.  (pub.  avail.  Apr.  15. 1986)  (new 
fund). 
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For  risk  measures  that  require  the  use 
of  a  benchmark  market  index,  what 
issues,  if  any.  are  associated  with  the 
selection  of  an  appropriate  benchmark? 
How  should  the  SEC  address  the  need 
to  use  assumptions  to  calculate  certain 
risk  measures,  such  as  the  prepayment 
assumptions  that  may  be  required  to 
calculate  duration?  Can  various 
quantitative  risk  measures  be 
manipulated  and  how  do  the  various 
measures  differ  in  their  susceptibility  to 
manipulation?  How  can  the  potential  for 
such  manipulation  be  reduced  or 
eliminated?  For  instance,  is  there  some 
combination  of  risk  measures  the  SEC 
could  require  that  would  not  be 
susceptible  to  simultaneous 
manipulation? 

Persons  submitting  comments  are  also 
asked  to  describe  as  specifically  as 
possible  the  computation  method  they 
would  recommend  for  any  quantitative 
risk  measure  they  favor.  For  example, 
persons  favoring  standard  deviation 
should  specify  whether  monthly 
returns,  quarterly  returns,  or  returns 
over  some  other  periods  should  be  used. 
As  another  example,  persons  favoring 
beta  should  describe  the  benchmark  or 
benchmarks  that  should  be  used. 
Persons  submitting  comments  are  also 
asked  to  discuss  the  benefits  and 
limitations  associated  with  their 
recommended  method  of  computation. 

6.  Effects  on  Portfolio  Management 

The  SEC  recognizes  that  requiring 
disclosure  of  a  quantitative  risk  measure 
may  affect  portfolio  management,  e.g., 
causing  fund  managers  to  adopt  more 
conservative  investment  strategies. 
Comments  are  requested  regarding 
whether,  and  how,  disclosure  of  a 
quantitative  risk  measure  might 
influence  portfolio  management  and 
evaluating  the  associated  benefits  and 
detriments. 

7.  Third  Party  Providers  of  Quantitative 
Risk  Information 

The  Rnancial  press  and  other  third 
parties  currently  disseminate  some 
quantitative  information  regarding  fund 
risks.  The  available  information 
includes  measures  such  as  those 
described  in  section  III. A.,  including 
standard  deviation,  beta,  and  duration.^ 
In  addition,  some  organizations 
disseminate  fund  performance  ratings 


that  take  risk  into  account  *'^  or  fund  risk 
ratings.'**  This  data  is  made  available 
either  through  reports  and  other 
documents  published  by  the 
organizations  that  collect  and  calculate 
the  measures  or  through  periodicals  and 
newspapers  covering  financial  issues. 

The  SEC  asks  persons  submitting 
comments  to  address  the  SEC's  role 
with  respect  to  disclosure  of 
quantitative  risk  information  in  light  of 
the  availability  of  fund  risk  information 
from  the  financial  press  and  other  third 
parties.  Is  there,  for  example,  helpful 
risk  information  that  third  party 
providers  do  not  make  available?  Would 
SEC-required  disclosure  be  important  to 
ensure  that  all  investors  have  access  to 
some  quantitative  risk  information  and 
to  help  educate  investors  about  the 
importance  of  such  information?  Would 
SEC-required  disclosure  be  important  to 
facilitate  comparability  among  funds  by 
ensuring  that  standardized  quantitative 
risk  information  will  be  available  for  all 
funds?  Would  SEC-required  disclosure 
of  a  quantitative  risk  measure  be  helpful 
wherever  historic  returns  are  reported  to 
indicate  to  investors  the  risks  incurred 
to  generate  those  returns? 

Persons  submitting  comments  are  also 
asked  to  address  whether  the  SEC 
should  take  any  steps  to  facilitate  the 
provision  of  fund  risk  information  by 
the  Hnancial  press  and  other  third 
parties.  For  example,  should  the  SEC 
require  more  frequent  disclosure  of  fund 
portfolio  holdings  or  more  detailed 
descriptions  of  fund  portfolio  holdings 
to  facilitate  third  party  risk  analyses?  If 
so.  what  information  should  the  SEC 
require  funds  to  make  available  and 
with  what  frequency?  The  SEC  is 
ciurently  authorized  to  require  funds  to 
file  with  the  SEC  "such  information 
•   *   *  as  the  SEC  may  require,  on  a 
semi-annual  or  quarterly  basis,  to  keep 
reasonably  current  the  information  and 
documents  contained  in  the  [funds" 
Investment  Company  Act  of  1940] 
registration  statementls]  *   *   *."*> 
Persons  submitting  comments  are  asked 
to  address  whether  statutory 
amendments  would  be  required  to 


•Soe,  e.g..  CDA/WiaMnbarger,  Mutual  Funds 
Update.  Dec.  31.  1994:  Momingsur  Mutual  Funds. 
Dec.  9.  1994:  The  Value  Line  Mutual  Fund  Survey. 
Part  2.  Ratings  k  ReporU.  Feb.  21.  1995.  Value  Line 
alio  ranks  mutual  funds  in  five  risk  categories, 
based  on  historical  standard  deviation.  How  to  Use 
The  Value  Line  Mutual  Fund  Survey.  A 
Subacribar's  Guide  (1994).  at  4-5. 


<^See.  e.g..  Business  Week.  Feb.  14.  1994.  at  78- 
79:  Forbes.  Aug.  29.  1994.  at  174:  CDA/ 
Wiasenberger.  Investment  Companies  Yearbook 
1994  441  (1994):  MorningsUr  Mutual  Fund 
Performance  Report,  (an.  1995.  at  3:  How  to  Use 
The  Value  Line  Mutual  Fund  Survey.  A 
Subscriber's  Guide  (1994).  at  4-5. 

"These  ratings  are  baaed  on  an  analysis  of  factors 
such  as  currency,  interest  rate,  liquidity,  and 
mortgage  prepayment  risks:  hedging:  leverage:  and 
the  use  of  derivatives.  See  "Bond  Fund  Risks 
Revealed."  Fitch  Research  Special  Report.  Oct.  17, 
1994.  at  1:  Gary  Arne.  SUndard  k  Poor's. 
CreditReview.  Jan.  16.  1995.  at  12. 

"Investment  Company  Act  § 30(b)  |15  U.S.C. 
80a-29(b)). 


implement  any  recommendations  they 
make  in  response  to  this  paragraph. 

Last  year,  the  SEC  requested  comment 
regarding  whether  it  should  encourage 
or  require  disclosure  of  third  party  fund 
risk  ratings  in  prospectuses,  sales 
literature,  and  advertisements.*"  Persons 
who  wish  to  address  that  issue  in  the 
context  of  today's  broad  inquiry  into 
improved  risk  disclosure  are  invited  to 
do  so. 

IV.  Narrative  Disclosure  Options 

The  SEC  asks  for  comment  on  the 
usefulness  to  investors  of  narrative  risk 
disclosure  currently  found  in 
prospectuses."  The  SEC  also  asks 
persons  submitting  comments  to 
describe  ways  of  improving  narrative 
risk  disclosure  that  will  not  increase, 
and  may  reduce,  technical  information 
that  may  be  of  limited  utility  to 
investors.  For  example,  should 
prospectus  disclosure  focus  on  the 
broad  investment  strategies  of  a  fund 
rather  than  the  particular  investments 
used  to  implement  the  strategy? 

Can  disclosure  of  fund  risks  be 
improved  through  increased  focus  on 
the  policies  and  investments  actually 
used  by  a  fund  as  opposed  to  all 
permissible  policies  and  investments? 
For  example,  should  a  fund  describe  the 
pohcies  and  investments  that  have  been 
used  during  some  prior  p)eriod,  such  as 
the  preceding  year,  or  that  the  fund 
intends  to  use  during  some  future 
period,  such  as  the  following  year,  and 
simply  list  the  other  permitted  policies 
and  investments?  Or  should  funds  be 
required  to  provide  a  table  or  grid  that 
indicates  whether,  and  the  extent  to 
which,  the  policies  and  investments 
authorized  to  be  used  were  used  during 
some  prior  period,  such  as  the 
preceding  year?  If  a  fund  intends  to  alter 
the  mix  of  policies  and  investments, 
should  it  be  required  to  describe  the 
projected  change?  In  addressing  the 
questions  of  this  paragraph,  persons 
submitting  comments  should  consider 
the  possibilities  of  placing  various 
information  in  the  prospectus,'^  annual 


'o Nationally  Recognized  Statistical  Rating 
Organizations.  Securities  Act  Rel.  No.  7085  (Aug. 
31.  1994)  159  FR  46314  (Sept.  7,  1994)).  The  SEC 
is  currently  studying  the  comment  letters  received. 

"  See  discussion  supra  notes  3-5  and 
accompanying  text. 

"  Mutual  funds  generally  offer  their  shares  on  a 
continuous  basis  and.  as  a  result,  are  required  to  file 
periodic  "post-effective"  amendments  to  their 
registration  statements  in  order  to  maintain  a 
"current"  prospectus  required  by  section  10(a)(3)  of 
the  Securities  Act  |15  U.S.C.  77j(a)(3)).  Post- 
effective  amendments  also  satisfy  the  requirement 
that  mutual  funds  amend  their  Investment 
Company  Act  registration  statements  annually  |17 
CFR  270.8b-16|.  Because  closed-end  funds  do  not 
generally  offer  their  shares  to  the  public  on  a 


report,  and  statement  of  additional 
information.  For  example,  should  the 
prospectus  focus  on  the  policies  and 
investments  the  fund  has  actually  made 
and  that  it  may  make  in  the  reasonably 
foreseeable  future,  with  the  complete 
list  of  permissible  investments  and 
policies  to  be  disclosed  in  the  statement 
of  additional  information?  As  another 
example,  should  periodic  reports  be 
enhanced  to  include  more  information 
about  what  policies  and  investments  the 
fund  has,  in  fact,  pursued  and  what 
risks  were  actually  taken? 

Can  risks  be  accurately  depicted 
through  narrative  disclosure  apart  from 
technical  descriptions  of  particular 
types  of  investments?  Would  investors 
find  it  useful  for  funds  to  provide  in 
their  prospectuses  a  summary  of  the  risk 
characteristics  of  the  portfolio  as  a 
whole  either  in  lieu  of  or  in  addition  to 
disclosure  of  the  characteristics  of 
particular  types  of  permissible 
investments?  If  a  risk  summary  would 
be  useful,  what  risks  should  it  address? 
For  example,  should  the  SEC  require  a 
fund  that  invests  a  specified  level,  e.g., 
5%  or  10%  or  25%.  of  its  net  assets  in 
a  particular  manner,  e.g.,  securities  of 
non-U. S.  companies,  to  discuss  the 
related  risks,  e.g.,  exchange  rate 
fluctuations?  '^ 

A  mutual  fund's  Management's 
Discussion  of  Fund  Performance 
("Management's  Discussion"), 
contained  in  the  prospectus  or  annual 
report,  is  currently  required  to  discuss 
the  factors,  including  the  market 
conditions  and  the  investment 
techniques  and  strategies,  that 
materially  affected  the  fund's 
performance  during  the  previous  fiscal 
year.**  The  SEC  requests  comments 
regarding  whether  narrative  risk 
disclosure  can  be  improved  through 
amendments  to  the  requirements  for  the 
Management's  Discussion.  Should  the 
SEC,  for  example,  explicitly  require  the 
Management's  Discussion  to  address  the 
risks  assumed  during  the  previous  fiscal 
year  and  the  effects  of  those  risks  on 
fund  performance?  Should  the 
requirement  for  the  Management's 
Discussion  be  extended  to  money 
market  funds?  If  the  Management's 
Discussion  is  a  useful  vehicle  for  risk 
disclosure,  how  should  disclosure  be 
accomplished  for  closed-end  funds, 
which  are  not  subject  to  the 
Management's  Discussion  requirements? 


V.  Self- Assessment  of  Risk 

Another  alternative  upon  which  the 
SEC  seeks  comment  is  self-assessment 
by  funds  of  their  aggregate  risk  level. 
One  approach  might  be  to  describe 
where  the  fund  fits  on  a  risk  scale  from 
low  risk,  for  instance,  a  money  market 
fund,  to  moderate  risk,  for  instance,  a 
growfth  and  income  fund  investing  in 
S&P  500  stocks  and  high  quality  bonds, 
to  high  risk,  for  instance,  an  emerging 
market  fund.**  Some  fund  complexes 
currently  place  various  funds  within  the 
complex  on  a  risk  scale,  and  the  SEC 
requests  comment  on  whether  such  an 
approach  would  be  useful  for  comparing 
hinds  from  different  complexes.  If  risk 
self-assessment  is  used,  should  the  SEC 
create  a  standard  scale?  Persons 
supporting  an  SEC-created  scale  are 
asked  to  describe  specifically  what  that 
scale  should  be,  with  particular 
attention  to  designing  the  scale  to 
promote  a  high  degree  of  uniformity  in 
funds'  self-assessments.  Persons  who 
favor  a  self-assessment  approach  but  not 
an  SEC-created  scale  are  asked  to 
address  how  the  approach  will  foster 
meaningful  investor  comparisons  among 
funds. 

Comments  are  also  requested  on 
whether  funds  should  be  required  to 
provide  self-assessments  of  their 
exposures  to  various  types  of  risk,  with 
the  results  presented  in  chart  or  table 
format.  Bond  funds,  for  example,  might 
rate  their  interest  rate  risk,  credit  risk, 
prepayment  risk,  and  currency  risk  on  a 
scale  of  low  to  medium  to  high. 

VI.  Risk  Management  Procedures 

The  disclosure  options  described  in 
this  Release  have  focused  on  improved 
disclosure  of  the  level  of  risk  incurred 
by  a  fund.  Persons  submitting  comments 
are  also  asked  to  consider  whether 
disclosure  of  fund  risk  management 
procedures  should  be  required.  Such 
disclosure  could  be  narrative.  For 
example,  should  fimds  be  required  to 
disclose  the  extent  and  nature  of 
involvement  by  the  board  of  directors  in 
the  risk  management  process?  As 
another  example,  should  funds  describe 
the  "stress-testing"  they  do  to  determine 
how  the  portfolio  vnll  behave  in  various 
market  conditions?  Alternately,  such 
disclosure  could  be  quantitative  in 
format.  For  example,  if  the  SEC  requires 
disclosure  of  a  quantitative  risk 
objective  or  target,  funds  could  be 


continuous  basis,  they  generally  do  not  update  their 
prospectuses  periodically. 

"C/.  Form  N-IA,  Item  4(b)(ii)  (greater  prospectus 
disclosure  required  for  investment  practices  that 
place  more  than  5%  of  a  fund's  net  assets  at  risk). 

"Form  N-IA.  Item  5A. 


"In  Rel.  19342.  supra  note  2,  the  SEC  requested 
comment  on  this  approach  and  other  formats  for 
disclosing  risk,  including  numerical  scales  and 
other  visual  or  symbolic  representations.  A  limited 
number  of  persons  submitting  comments  addressed 
these  specific  methods  for  standardizing  risk 
disclosure.  Summary  of  Comments:  Rel.  19342, 
supra,  note  2,  at  17-18. 


required  to  disclose  the  funds'  actual 
risk  level  in  subsequent  periods  and 
compare  it  with  the  previously-provided 
objective  or  target  and  explain  the 
reasons  for  divergence. 

VII.  Liability  Issues 

Persons  submitting  comments  are 
asked  to  address  the  appropriate  scope 
of,  and  limits  on,  the  liability  of  funds, 
investment  advisers,  and  others  for 
various  risk  disclosures.  Persons 
submitting  comments  should  specify 
any  forms  of  risk  disclosure  that  they 
believe  raise  particularly  significant 
liability  concerns,  explain  the  concerns, 
and  suggest  means  for  mitigating  the 
concerns. 

Vni.  Regulatory  Flexibility  Act 

According  to  the  SEC's  rules  and 
unless  otherwise  defined  for  a  particular 
rulemaking  proceeding,  an  investment 
company  with  net  assets  of  $50  million 
or  less  at  the  end  of  its  most  recent  fiscal 
year  is  a  "small  entity"  for  purposes  of 
the  Regulatory  Flexibility  Act.**  The 
SEC  requests  persons  submitting 
comments  to  describe  and  project  fund 
costs  to  provide  the  various  disclosures 
described  in  this  Release,  and  any  other 
disclosure  that  persons  submitting 
comments  may  vtrish  to  discuss,  and 
address  whether  requiring  the 
disclosure  would  have  a  significant 
economic  impact  on  small  entities.  If  so, 
the  SEC  asks  persons  submitting 
comments  to  describe  that  impact 
specifically.  Persons  submitting 
comments  also  are  asked  to  suggest 
methods  for  improving  disclosure  of 
fund  risks  without  imposing  significant 
costs  on  funds,  specifically  without 
having  a  significant  economic  impact  on 
funds  that  are  small  entities. 

IX.  Conclusion 

The  SEC  is  seeking  comments  and 
suggestions  on  a  number  of  specific 
issues  related  to  fund  disclosure  of 
risks.  Persons  submitting  comments  are 
encouraged,  however,  to  address  any 
other  matters  that  they  beUeve  merit 
examination. 

Dated;  .March  29,  1995. 
By  the  Coininission. 
Margaret  H.  McFarland, 

Depu  ty  Secretary: 

Appendix — SEC  Request  for  Investor 
Suggestions  on  How  To  Improve  the 
Descriptions  of  Risk  in  Mutual  Funds 

The  U.S.  Securities  and  Exchange 
Commission  ("the  SEC"),  the  federal 
government  agency  that  oversees  mutual 
funds,  wants  to  hear  from  investors  on 


''Investment  Company  Act  rule  ft-10  (17  CFR 
270.0-10). 
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how  the  descriptions  of  risk  in  mutual 
funds  may  be  improved.  When  investors 
choose  a  mutual  fund,  they  should 
understand  the  risks  of  the  fund  before 
they  invest  and  not  be  surprised  if  the 
value  of  their  investment  rises  and  falls 
significantly. 

The  risks  and  potential  rewards  of 
investing  in  any  mutual  fund  are 
explained  in  a  written  document 
provided  by  the  mutual  fund  called  a 
"prospectus."  The  prospectus  contains 
information  that  is  important  to  making 
an  informed  decision  when  choosing  a 
mutual  fund. 

The  SEC  is  concerned  that  the 
descriptions  of  risk  in  mutual  fund 
prospectuses  are  not  as  helpful  or  as 
clear  as  they  could  be.  The  SEC  is 
seeking  ideas  and  suggestions  on  how 
these  descriptions  of  risk  may  be 
improved.  Your  ideas  and  suggestions 
may  shape  how  risks  are  explained  in 
the  future  and  help  investors  make 
better  investment  choices. 

Here  are  a  series  of  questions  and 
examples  on  how  the  descriptions  of 
risk  may  be  improved.  We  urge  you  to 
respond,  whether  you  answer  one 
question  or  all,  or  just  have  general 
comments.  Feel  free  to  use  this  form  or 
write  a  separate  letter  marked  "File  No. 
S7-10-95." 

Please  mail  your  comments  to  the  SEC 
no  later  than  July  7,  1995.  Directions  for 
sending  your  comments  to  the  SEC  are 
provided  at  the  end  of  this  document. 
The  SEC  will  make  your  comments  and 
other  comments  received  by  the  SEC 
available  to  the  public. 

How  do  you  learn  about  mutual  fund 
risks?  The  SEC  would  like  to  know  how 
you  learn  about  the  risks  of  a  mutual 
fund  before  you  invest  in  the  fund. 

•  Do  you  learn  about  mutual  fund 
risks  from  the  fund  prospectus,  a  broker 
or  bank  representative,  an  investment 
adviser,  a  family  member  or  friend, 
magazines,  newspapers,  or  other 


publications?  If  you  use  more  than  one 
of  these  sources,  please  list  all  of  the 
sources  that  you  use. 

•  What  information  do  you  find  most 
useful  in  evaluating  mutual  fund  risks? 
What  can  the  SEC  do  to  provide 
information  about  the  risks  of  investing 
in  mutual  funds  that  other  sources  of 
information  do  not  do? 

How  well  do  mutual  fund 
prospectuses  describe  the  risks  of 
investing?  The  SEC  would  like  to  know 
if  you  find  the  way  mutual  fund 
prospectuses  describe  the  risks  of 
investing  to  be  helpful. 

•  Do  mutual  fund  prospectuses  give 
you  a  good  idea  of  the  risks  of  investing? 
What  do  you  like  about  the  way  mutual 
funds  describe  risk  in  their  prospectuses 
and  what  would  you  like  funds  to  do 
differently? 

•  Would  you  like  all  mutual  fund 
prospectuses  to  contain  a  summary  of 
the  risks  of  investing  in  the  fund?  If  so, 
what  would  you  like  to  see  in  the 
summary? 

•  Provide  copies  of  any  mutual  fund 
descriptions  of  risk  that  you  believe  are 
very  helpful  or  unhelpful.  Tell  the  SEC 
what  you  like  or  don't  like  about  the 
descriptions. 

What  do  you  want  to  know  about 
risk?  Risk  means  different  things  to 
different  people.  The  SEC  would  like  to 
know  how  you  define  risk. 

•  Do  you  define  risk  as: 

(1)  the  chance  that  you  will  lose  part 
of  your  investment; 

(2)  the  chance  that  your  investment 
will  earn  less  than  a  certain  amount,  for 
example,  a  fixed  percentage,  such  as  5% 
per  year,  or  the  return  on  a  no-risk 
investment,  such  as  a  bank  CD  or  U.S. 
treasury  bill,  or  the  return  on  a  stock  or 
bond  index,  such  as  the  Standard  k 
Poor's  500  stock  index;  or 

(3)  the  variability  in  your  fund's 
return,  that  is,  the  month-to-month  or 


year-to-year  ups  and  downs  in  your 
fund's  share  price  or  its  distributions? 

Or  do  you  define  risk  in  some  other 
way? 

•  In  choosing  a  mutual  fund,  are  you 
most  interested  in  comparing  the  risks 
of  investing  in  the  fund  to  the  risks  of 
putting  your  money  in: 

(1)  investments  that  are  not  mutual 
funds,  for  example,  bank  CDs  or 
individual  stocks  and  bonds; 

(2)  other  mutual  funds  of  all  types; 

(3)  mutual  funds  of  the  same  broad 
type,  for  example,  stock  funds  or  bond 
funds;  or 

(4)  mutual  funds  with  the  same 
investment  objective,  for  example, 
short-term  bond  funds? 

•  Is  your  need  for  information  about 
the  risks  of  investing  in  mutual  funds 
greater  for  stock  funds  or  bond  funds,  or 
is  your  need  for  information  about  risk 
the  same  in  both  cases?  Explain. 

Would  you  like  risk  to  be  described 
with  numbers,  graphs,  or  tables?  The 
SEC  is  looking  at  a  variety  of  ways  that 
mutual  funds  could  tell  investors  about 
risk  in  addition  to,  or  instead  of. 
descriptions  in  words.  The  SEC  would 
like  your  ideas  and  suggestions  about 
which  of  those  ways  would  be  most 
helpful  to  you. 

•  Do  you  find  information  most 
helpful  when  if  is  in  the  form  of  written 
descriptions,  numbers,  graphs,  tables, 
charts,  pictures,  or  some  other  form? 

Mutual  funds  today  are  required  to 
provide  investors  with  their  annual 
returns  for  each  of  the  past  10  years.  By 
looking  at  these  returns,  investors  can 
get  an  idea  of  how  variable  a  fund's 
returns  have  been.  This  variability  could 
be  illustrated  with  a  bar  graph  like  the 
following. 

BILUNG  CODE  8010-01-M 


Ten  Year  Return  Variability 


a 

|2 


25% 


20% 


15% 


10% 


«2  5% 

C 

O  0% 

D. 


-5% 


23% 


18.91% 


-3.2% 


•2.01% 


8S 


86 


BILUNG  CODE  8010-01-C 

•  Wou>.  you  find  a  bar  graph  like  the 
above  helpful  in  understanding  the  ups 
and  downs  in  a  mutual  fund's  annual 
returns?  Would  it  increase  your 
imderstanding  of  a  fund's  risk  if  the 
fund  also  provided  you  a  bar  graph  of 
the  returns  of  a  market  index,  such  as 
the  Standard  &  Poor's  500  stock  index? 

The  SEC  is  looking  at  the  possibility 
of  requiring  mutual  funds  to  use 
numbers  to  tell  investors  about  the  risks 
of  investing.  Examples  of  the  numbers 
that  the  SEC  is  considering  as  required 
risk  measures  are: 

•  Standard  Deviation  of  Total  Return. 
This  number  measures  how  variable  a 
fund's  total  returns  have  been,  that  is. 
how  much  they  have  gone  up  and 
down.  The  larger  the  standard 
deviation,  the  more  variable  a  fund's 
total  returns  have  been. 

•  Duration.  This  number  measures 
how  sensitive  a  bond  fund's  value  is  to 
changes  in  interest  rates. 

If  you  have  ideas  about  what  risk 
measurement  numbers  the  SEC  should 
ask  mutual  funds  to  give  to  investors, 
the  SEC  would  like  to  hear  those  ideas. 

•  Should  the  SEC  require  funds  to 
disclose  standard  deviation  or  duration 
or  any  other  specific  risk  measures? 
Why  or  why  not? 
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Should  mutual  funds  rank  their  risk 
levels?  The  SEC  is  considering  whether 
it  would  be  useful  and  practical  for 
mutual  funds  to  rank  various  aspects  of 
risk.  For  example,  bond  funds  could  be 
required  to  fell  investors  whether  their 
exposures  to  interest  rate  changes, 
default  risks,  and  currency  fluctuations 
are  low,  medium,  or  high.  This  could  be 
done  in  the  form  of  a  chart  like  the 
following. 
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•  Would  it  be  useful  for  funds  to  rank 
various  aspects  of  risk?  Do  you  find  the 
above  chart  helpful?  Do  you  understand 
the  types  of  risk  referred  to  in  the  chart 
and  the  significance  of  those  risks? 

How  to  mail  yoiu-  ideas  and 
suggestions  to  the  SEC: 


•  This  form  can  be  mailed  to  the  SEC 
by  folding  it  in  half,  with  the  return 
address  shovdng.  Please  staple  or  tape 
this  form  closed.  No  postage  is 
necessary. 

•  If  you  do  not  wish  to  use  this  form, 
you  can  write  a  letter  directly  to  the 
SEC.  Mark  your  letter  "File  No.  S7-10- 
95,"  and  send  it  to  Jonathan  G.  Katz, 
Secretar>',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

•  Remember  to  send  your  ideas  and 
suggestions  by  July  7,  1995. 

Do  you  want  further  information 
about  what  the  SEC  is  considering? 

•  If  you  would  like  a  copy  of  the 
complete  SEC  release  that  describes 
what  the  SEC  is  considering,  write  to 
Office  of  Consumer  Affairs,  Securities 
and  Exchange  Commission,  Attn: 
Michael  Strupp,  Mail  Stop  2-6.  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 

Thank  you  for  responding. 
Your  Name 

Street  Address 

City 

State   


Zip  ^ 

[FR  Doc.  95-8143  Filed  4-3-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12  and  52 

[FAR  Case  94-791] 

Federal  Acquisition  Regulation; 
Subcontracts  for  Commercial  Items; 
Correction 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule  correction. 

SUMMARY:  In  related  actions  Federal 
Acquisition  Regulation  (FAR)  case  94- 
790  proposed  to  implement  statutory 
authorities  for  the  acquisition  of 
commercial  items  and  components  by 
Federal  Government  agencies  as  well  as 
contractors  and  subcontractors  and  FAR 
case  94-791  proposed  a  complete  list  of 
laws  determined  to  be  inapplicable  to 
Executive  agency  contracts  and 
subcontracts  for  commercial  items  and 
clauses  applicable  to  subcontracts  for 
the  acquisition  of  commercial  items. 
Neither  of  these  cases  addressed  the 
statutory  authority  for  the  Comptroller 
General  to  examine  the  records  of 
contractors.  This  amendment  corrects 
that  omission. 

DATES:  Comments  should  be  submitted 
on  or  before  May  22.  1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  conunents  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  94-791  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Laurence  M.  Trowel. 
Commercial  Items  Team  Leader,  at  (703) 
695-3858  in  reference  to  this  correction. 
For  general  information,  contact  the 
FAR  Secretariat.  Room  4037.  GS 
Building.  Washington.  DC  20405  (202) 
501-4755.  Please  cite  FAR  case  94-791 
correction. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

FAR  cases  94-790.  Acquisition  of 
Commercial  Items,  and  94-791. 
Subcontracts  for  Commercial  Items, 
were  published  as  proposed  rules  with 
request  for  comment  at  60  FR  11198; 
March  1, 1995  and  60  FR  15220;  March 


22.  1995,  respectively.  In  addition  to 
these  changes,  the  Federal  Acquisition 
Streamlining  Act  (FASA)  of  1994  also 
consolidated  audit  provisions  and  made 
other  related  revisions  to  the 
Government's  authority  to  examine 
records  of  contractors  by  amending  10 
U.S.C.  2313  (section  2201(a))  and  by 
adding  41  U.S.C.  254d  (section  2251(a)). 
These  audit  related  sections  were 
proposed  to  be  implemented  by  FAR 
case  94-740  published  at  59  FR  66408; 
December  23.  1994.  The  proposed 
language  contained  in  FAR  case  94-740 
includes  the  authority  for  both  the 
Comptroller  General  and  Agency 
examination  of  records  in  a  single 
clause.  However,  the  clause  will  only  be 
included  in  contracts  for  the  acquisition 
of  commercial  items,  when  an  exception 
to  the  requirement  for  cost  or  pricing 
data  under  FAR  15.804-l(a)  does  not 
apply.  As  a  result,  contracts  for 
commercial  items  that  qualify  for  the 
exception  to  the  requirements  for  cost  or 
pricing  data  will  not  contain  language 
providing  the  Comptroller  General  the 
authority  to  examine  records  as  required 
by  10  U.S.C.  2313(c)  and  41  U.S.C. 
254d(c).  To  remedy  this  oversight,  we 
propose  to  make  the  following 
amendments  to  FAR  case  94—791: 
•  Revise  the  clause  at  52.212-5. 
Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items, 
by  adding  a  new  paragraph  (d)  to 
address  the  Comptroller  General 
authority  granted  in  the  two  statutes. 
The  balance  of  the  clause  remains 
unchanged  from  that  published  in  the 
Federal  Register  at  60  FR  11198.  This 
revision  will  provide  the  Comptroller 
General  the  authority  to  examine 
records  when: 

(1)  The  contract  was  awarded  by  other 
than  sealed  bid; 

(2)  The  contract  is  above  the 
simplified  acquisition  threshold;  and 

(3)  The  clause  at  52.215-2,  Audit  and 
Records — Negotiation,  is  not  included 
in  the  contract.  When  cost  or  pricing 
data  is  required,  the  contracting  officer 
will  incorporate  the  appropriate  Part  15 
clauses,  to  include  the  clause  proposed 
at  52.215-2,  Audit  and  Records — 
Negotiation  (see  FAR  Case  94-740).  This 
clause  provides  for  both  the  Comptroller 
General  and  Agency  authority  to 
examine  records.  The  Commercial  Items 
Team  has  chosen  to  revise  the  clause  at 
52.212-5  to  add  coverage  for  the 
Comptroller  General  specifically 
tailored  to  the  acquisition  of  commercial 
items  rather  than  cite  the  applicable 
portions  of  the  clause  at  52.215-2.  This 
approach  will  clearly  and  more  simply 
establish  the  Comptroller  General's  right 


to  examine  records  for  contracts  for 
commercial  items. 

•  Revise  FAR  12.403.  Applicability  of 
certain  laws  to  subcontracts  for  the 
acquisition  of  commercial  items,  to 
include  10  U.S.C.  2313(c)  and  41  U.S.C. 
254d(c)  in  the  list  of  laws  not  applicable 
to  subcontracts  for  commercial  items. 
Paragraph  (c)  of  these  laws  (which  relate 
to  the  Comptroller  General's  authority) 
will  not  be  applicable  when  the 
subcontractor  is  not  required  to  submit 
cost  or  pricing  data.  When  cost  or 
pricing  data  is  required,  the  clause  at 
52.215-2  will  appear  in  both  the  prime 
and  subcontract  and  authority  to 
examine  records  of  subcontractors  will 
apply. 

B.  Corrections 

l.At  60  FR  15221;  March  22.  1995.  in 
the  third  column  section  12.403  is 
correctly  revised  to  read  as  follows: 

12.403    Applicability  of  certain  laws  to 
subcontracts  for  the  acquisition  of 
commercial  Items. 

(a)  The  following  laws  are  not 
applicable  to  subcontracts  under  either 
a  contract  for  the  acquisition  of 
commercial  items  or  a  subcontract  for 
the  acquisition  of  commercial  items: 

(1)  15  U.S.C.  644(d).  Requirements 
relative  to  labor  surplus  areas  under  the 
Small  Business  Act  (see  48  CFR  (FAR) 
part  19,  subpart  19.2); 

(2)  41  U.S.C.  43,  Walsh-Healey  Act 
(see  48  CFR  (FAR)  part  22,  subpart 
22.6); 

(3)  41  use.  253d,  Vahdation  of 
Proprietary  Data  Restrictions  (see  48 
CFR  (FAR)  part  27,  subpart  27.4); 

(4)  41  U.S.C.  254(a)  and  10  U.S.C. 
2306(b).  Contingent  Fees  (see  48  CFR 
(FAR)  part  3.  subpart  3.4); 

(5)  41  U.S.C.  254d(c)  and  10  U.S.C. 
2313(c),  Examination  of  Records  of 
Contractor,  when  a  subcontractor  is  not 
required  to  provide  cost  or  pricing  data 
(see  (FAR)  part  15,  subpart  15.1); 

(6)  41  U.S.C.  416(a)(6),  Minimum 
Response  Time  for  Offers  under  Office 
of  Federal  Procurement  Policy  Act  (see 
48  CFR  (FAR)  part  5,  subpart  5.2); 

(7)  41  U.S.C.  418a,  Rights  in 
Technical  Data  (see  48  CFR  (FAR)  part 
27,  subpart  27.4); 

(8)  41  U.S.C.  701  et  seq..  Drug-Free 
Workplace  Act  of  1988  (see  48  CFR 
(FAR)  23.5); 

(9)  46  U.S.C.  1241(b),  Transportation 
in  American  Vessels  of  Government 
Personnel  and  Certain  Cargo  (see  48 
CFR  (FAR)  part  47,  subpart  47.5); 

(10)  49  U.S.C.  40118,  Fly  American 
provisions  (see  48  CFR  (FAR)  part  47, 
subpart  47.4); 

(11)  Pub.  L.  90-469,  William  Langer 
Jewel  Bearing  Plant  Special  Act  (see  48 
CFR  (FAR)  part  8,  subpart  8.2); 


(12)  10  U.S.C.  2301,  note,  as  amended 
by  Section  2091,  Pub.  L.  103-355, 
Payment  Protections  for  Subcontractors 
and  Suppliers  (see  48  CFR  (FAR)  parts 
28  and  32,  subparts  28.1  and  32.1); 

(13)  10  U.S.C.  2241,  note  (Pub.  L. 
102-396,  Section  9005,  as  amended  by 
Pub.  L.  103-139,  Section  8005). 
Limitations  on  Procurement  of  Food. 
Clothing,  and  Specialty  Metals  Not 
Produced  in  the  United  States  (See  48 
CFR  (DFARS)  part  225.  subpart  225.70); 

(14)  10  U.S.C.  2320,  Rights  in 
Technical  Data  (see  48  CFR  (DFARS) 
part  227,  subpart  227.4); 

(15)  10  U.S.C.  2321.  Validation  of 
Proprietary  Data  Restrictions,  (see  48 
CFR  (DFARS)  part  227.  subpart  227.4)- 

(16)  10  U.S.C.  2327.  note  (Pub.  L. 
103-160.  Section  843),  Reporting 
Requirement  Regarding  Dealings  with 
Terrorist  Countries  (see  48  CFR 
(DFARS)  part  209,  subpart  209.1); 

(17)  10  U.S.C.  2391,  note  (Pub.  L. 
101-510,  Section  4201(a)(1)(B)), 
Notification  of  Substantial  Impact  on 
Employment  (see  48  CFR  (DFARS)  part 
249,  subpart  249.70); 

(18)  10  U.S.C.  2393.  Prohibition 
Against  Doing  Business  with  Certain 
Offerors  or  Contractors  (see  48  CFR 
(DFARS)  part  209.  subpart  209.4); 

(19)  10  U.S.C.  2501,  note  (Pub.  L. 
103-160.  Section  1372).  NotificaUon  of 
Proposed  Program  Termination  (see  48 
CFR  (DFARS)  part  249,  subpart  249.70); 

(20)  10  U.S.C.  2534,  Miscellaneous 
Limitations  on  the  Procurement  of 
Goods  other  than  United  States  Goods 
(see  48  CFR  (DFARS)  part  225,  subparts 
225.7004,  225.7007,  225.7010,  and 
225.7016); 

(21)  10  U.S.C.  2631,  Cargo  Preference 
Act  (see  48  CFR  (DFARS)  247.5);  and 

(22)  National  Defense  Authorization 
Acts,  Appropriations  Acts,  and  Other 
Statutory  Restrictions  on  Foreign 
Purchases  as  follows:  Pub.  L.  100-202, 
Section  8088,  Polyacrylonitrile  Based 
Carbon  Fiber;  Pub.  L.  101-511,  Section 
8041,  Anchor  and  Mooring  Chain;  Pub. 
L.  102-172,  Section  8111.  Carbon,  Alloy 
and  Armor  Steel  Plates;  Pub.  L.  102- 
396,  Section  9108,  Four  Ton  Dolly  Jacks; 
Pub.  L.  102-484,  Section  832.  Anti 
friction  Bearings;  Pub.  L.  103-139. 
Section  8090,  Aircraft  Fuel  Cells;  Pub. 

L.  103-139,  Section  8124,  Totally 
Enclosed  Lifeboat  Survival  Systems; 
Pub.  L.  103-335,  Section  8023, 
Supercomputers;  Pub.  L.  103-335, 
Section  8050,  Multibeam  Sonar 
Mapping  Systems;  Pub.  L.  103-335. 
Section  8115.  Ship  Propellers;  and  Pub. 
L.  103-335.  Section  8120,  120  mm 
Mortars  and  Ammunition. 

(b)  Certain  requirements  of  the 
following  laws  have  been  eliminated  for 
subcontracts  under  either  a  contract  for 


the  acquisition  of  commercial  items  or 
subcontract  for  the  acquisition  of 
commercial  items: 

(1)  33  U.S.C.  1368,  Requirement  for  a 
certificate  and  clause  under  the  Federal 
Water  Pollution  Control  Act  (see  48  CFR 
(FAR)  part  23,  subpart  23.1); 

(2)  40  U.S.C.  327  et  seq..  Requirement 
for  a  certificate  and  clause  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (see  48  CFR  (FAR)  part 
22,  subpart  22.3); 

(3)  41  U.S.C.  423e(l)(B),  Requirement 
for  certain  certifications  under  the 
Procurement  Integrity  Act  (see  48  CFR 
(FAR)  part  3,  subpart  3.1);  and 

(4)  42  U.S.C.  7606,  Requirements  for 
a  certificate  and  clause  under  the  Clean 
Air  Act  (see  48  CFR  (FAR)  part  23, 
subpart  23.1). 

(c)  The  applicability  of  the  following 
laws  have  been  modified  in  regards  to 
subcontracts  under  either  a  contract  for 
the  acquisition  of  commercial  items  or 
a  subcontract  for  the  acquisition  of 
commercial  items: 

(1)  41  U.S.C.  253g  and  10  U.S.C.  2402, 
Prohibition  on  Limiting  Subcontractor 
Direct  Sales  to  the  United  States  (see  48 
CFR  (FAR)  part  3,  subpart  3.5); 

(2)  41  U.S.C.  254(d)  and  10  U.S.C. 
2306a,  Truth  in  Negotiations  Act  (see  48 
CFR  (FAR)  part  15,  subpart  15.8);  and 

(3)  41  U.S.C.  422,  Cost  Accounting 
Standards  (see  48  CFR  (FAR)  part  99). 

(d)  The  FAR  prescription,  provision 
or  clause  for  each  of  these  statutes  has 
been  revised  in  the  appropriate  part  to 
reflect  their  proper  appUcation  to  the 
acquisition  of  commercial  items. 

2.  At  60  FR  15222;  March  22,  1995, 
in  the  second  column  section  52.212-5 
is  correctly  revised  to  read  as  follows: 

52.212-5    Contract  Terms  and  Conditions 
Required  To  Implement  Statutes  or 
Executive  Orders— Commercial  Items. 

As  prescribed  in  12.302(b)(4),  insert 
the  following  clause: 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
Commercial  Items  (Date) 

(a)  The  Contractor  agrees  to  comply  with 
the  following  FAR  clauses,  which  are 
incorporated  in  this  contract  by  reference,  to 
implement  provisions  of  law  or  executive 
orders  applicable  to  acquisitions  of 
commercial  items: 

(1)  52.219-8,  Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged  Business 
Concerns  (15  U.S.C.  637  (d)(2)  and  (3)); 

(2)  52.222-3.  Convict  Labor  (E.O.  1 1 755); 
and 

(3)  52.233-3,  Protest  After  Award  (31  U.S.C 
3553  and  40  U.S.C.  759). 

(b)  The  Contractor  agrees  to  comply  with 
the  following  FAR  and  FIRMR  clauses  in  this 
paragraph  (b)  that  are  indicated  as  being 
incorporated  in  this  contract  by  reference  to 
implement  provisions  of  law  or  executive 


orders  applicable  to  acquisitions  of 
commercial  items  or  components: 

(1)  52.203-6,  Restrictions  on 

Subcontractor  Sales  to  the  Govemmenf ,  with 
Alternate  I  (41  U.S.C.  253g  and  10  U.S  C 
2402). 

(2)  52.203-10,  Price  or  Fee 

Adjustment  for  Illegal  or  Improper  Activity 
(41  U.S.C.  423). 

(3)  52.219-14.  Limitation  on 

Subcontracting  (15  U.S.C  637(a)(14)). 

(4)  52.222-26,  Equal  Opportunity 

(E.O.  11246).  "1  Kt-  J- 

(5)  52.222-35,  Affirmative  Action 

for  Special  Disabled  and  Vietaam  Era 
Veterans  (38  U.S.C.  2012). 

(6)  52.222-36.  Affirmative  Action 

for  Handicapped  Worlcers  (29  U.S.C.  793). 

(7)  52.222-37,  Employment  Reports 

on  Special  Disabled  Veterans  and  Veterans  of 
the  Vietnam  Era  (38  U.S.C.  2012). 

(8)  52.225-3,  Buy  American  Act — 

Supplies  (41  U.S.C.  10). 

(9)  52.225-9,  Buy  American  Act- 
Trade  Agreements  Act— Balance  of  Payments 
Program  (41  U.S.C.  10.  19  U.S.C.  2501-2582). 

(10)  52.225-17,  Buy  American 

Act — Supplies  Under  European  Community 
Sanctions  for  End  Products  (E.O.  12849). 

(11)  52.225-18,  European 

Community  Sanctions  for  End  Products  (E.O 
12849). 

(12)  52.225-19,  European 

Community  Sanctions  for  Services  (E.O. 
12849). 

(13)  52.225-21,  Buy  American 

Act— North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  (41  U.S.C  10,  Pub.  L  103-187). 

(14)  52.247-64,  Preference  for 

Privately  Owned  US  Flagged  Commercial 
Vessels  (46  U.S.C.  1241). 

(15)  201-39.5202-3.  Procurement 

Authority  (HRMR).  (This  acquisition  is  being 

conducted  under delegation  of  GSA's 

exclusive  procurement  authority  for  FIP 
resources.  The  specific  GSA  DPA  case 

number  is ). 

(c)  The  Contractor  agrees  to  comply  with 
the  following  FAR  clauses  in  this  paragraph 
(c),  applicable  to  commercial  services,  that 
are  indicated  as  being  incorporated  in  this 
contract  by  reference  to  implement 
provisions  of  law  or  executive  orders 
applicable  to  acquisitions  of  commercial 
items  or  components: 

(1)  52.222-41,  Service  Contract  Act 

of  1965,  As  amended  (41  U.S.C.  351,  et  seq.]. 

(2)  52.222-42,  Statement  of 

Equivalent  Rates  for  Federal  Hires  (29  U.S.C. 
206  and  41  U.S.C.  351,  et  seq). 

(3)  52.222-43,  Fair  Labor  Standards 

Act  and  Service  Contract  Act — Price 
Adjustment  (Multiple  Year  and  Option 
Contracts)  (29  U.S.C.  206  and  41  U.S.C.  351 
et  seq.). 

(4)  52.222-44.  Fair  Ubor  Standards 

Act  and  Service  Contract  Act — Price 
Adjustment  (29  U.S.C.  206  and  41  U.S.C.  351 
et  seq.]. 

(5)  52.222-47.  SCA  Minimum 


Wages  and  Fringe  Benefits  Applicable  to 
Successor  Contract  Pursuant  to  Predecessor 
Contractor  Collective  Bargaining  Agreement 
(CBA)  (41  U.S.C.  351  et  seq). 

(d)  Comptroller  General  Examination  of 
Record.  The  Contractor  agrees  to  comply 


..u|/.ciuciii  pjuvisiuus  ui  idw  or  execunve  necora.  1  De  U)ntractor  agrees  to  comply 
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with  the  provisions  of  this  paragraph  (d)  if 
this  contract  was  awarded  using  other  than 
sealed  bid,  is  in  excess  of  the  simplified 
acquisition  threshold,  and  does  not  contain 
the  clause  at  52.215-2.  Audit  and  Records- 
Negotiation: 

(1)  The  Comptroller  General  of  the  United 
States,  or  an  authorized  representative  of  the 
Comptroller  General,  shall  have  access  to  and 
right  to  examine  any  of  the  Contractor's 
directly  pertinent  records  involving 
transactions  related  to  this  contract. 

(2)  The  Contractor  shall  make  available  at 
its  offices  at  all  reasonable  times  the  records, 
materials,  and  other  evidence  for 
examination,  audit,  or  reproduction,  until  3 
years  after  final  payment  under  this  contract 
or  for  any  shorter  period  specified  in  Subpart 
4.7,  Contractor  Records  Retention,  of  the 
Federal  Acquisition  Regulation,  or  for  any 
longer  period  required  by  statute  or  by  other 


clauses  of  this  contract.  If  this  contract  is 
completely  or  partially  terminated,  the 
records  relating  to  the  work  terminated  shall 
be  made  available  for  3  years  after  any 
resulting  final  termination  settlement. 
Records  relating  to  appeals  under  the 
disputes  clause  or  to  litigation  or  the 
settlement  of  claims  arising  under  or  relating 
to  this  contract  shall  be  made  available  until 
such  appeals,  litigation,  or  claims  are  finally 
resolved. 

(3)  As  used  in  this  clause,  records  include 
books,  documents,  accounting  procedures 
and  practices,  and  other  data,  regardless  of 
type  and  regardless  of  form.  This  does  not 
iBquire  the  Contractor  to  create  or  maintain 
any  record  that  the  Contractor  does  not 
maintain  in  the  ordinary  course  of  business 
or  pursuant  to  a  provision  of  law. 

(e)  Notwithstanding  the  requirements  of 
the  clauses  in  paragraphs  (a),  (b).  (c)  or  (d) 


of  this  clause,  the  Contractor  is  not  required 
to  include  any  FAR  clause,  other  than  those 
listed  below,  in  a  subcontract  for  conmiercial 
items  or  commercial  components — 

(1)  52.222-26.  Equal  Opportunity  (E.O. 
11246): 

(2)  52.222-35.  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era  Veterans 
(38  U.S.C.  2012(a));  and 

(3)  52.222-36,  Affirmative  Action  for 
Handicapped  Workers  (29  U.S.C  793). 
(End  of  clause) 

Dated:  March  29. 1995. 
Edward  C.  Loeb. 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act 
of  1994. 
|FR  Doc.  95-8145  Filed  4-3-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  97 

[SO-05-001] 
RIN  0681-AB39 

Plant  Variety  Protection  Regulations; 
Amendments  To  Conform  to  Change  In 
the  Law  and  To  Increase  Certification 
Fees 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


SUMMARY:  This  interim  final  rule  revises 
the  Plant  Variety  Protection  Regulations 
to  conform  to  changes  made  in  the  Plant 
Variety  Protection  Act  (PVPA).  The 
amendments  to  the  PVPA  become 
effective  April  4.  1995.  Fees  are 
increased  to  recover  the  cost  of 
administering  the  Act  and  to  maintain 
the  program  as  a  fully  user  funded 
program. 

DATES:  Effective  April  4. 1995; 
comments  received  by  May  4.  1995  will 
be  considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Comments  should  be  sent  to 
Kermeth  H.  Evans.  Commissioner,  Plant 
Variety  Protection  Office.  Science 
Division,  Agricultural  Marketing 
Service.  U.  S.  Department  of 
Agriculture.  Room  500.  National 
Agricultural  Building,  Beltsville, 
Maryland  20705-2351.  Telephone  (301) 
504-5485.  Comments  will  be  available 
for  public  inspection  at  this  location 
during  regular  business  hours.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Evans.  Commissioner.  Plant 
Variety  Protection  Office. 
Telephone.(301)504-5518.  FAX 
(301)504-5291 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Order  12866;  Executive 
Order  12778 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  1286B. 
The  rule  has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866.  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  also  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 


administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

II.  Regulatory  Flexibility  Act 

The  Administrator.  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  fees  provided  for  in  this 
document  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  utilize  Plant 
Variety  Protection  services. 

III.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  information  collection 
requirements  included  in  7  CFR  Part  97 
have  been  approved  previously  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0581-0055. 

IV.  Background  Information 

The  Plant  Variety  Protection  Act  (7 
U.S.C.  2321  et  seq.)  (PVPA)  authorizes 
the  Secretary  to  issue  Certificates  of 
Plant  Variety  Protection  which  afford 
variety  ownership  rights  similar  to 
patent  rights.  As  a  member  of  the 
International  Union  for  the  Protection  of 
New  Varieties  of  Plants  (UPOV)  the 
United  States  participated  in 
negotiations  which  resulted  in  the 
March  19. 1991  UPOV  Convention.  The 
PVPA  was  amended  on  October  6.  1994 
to  conform  to  the  new  UPOV 
Convention  and  the  amendments  will  be 
effective  on  April  4.  1995.  This  interim 
final  rule  revises  the  regulations  to 
conform  to  the  amendments  of  the 
PVPA.  The  regulations  must  be  revised 
so  that  they  are  in  place  when  the 
amended  Act  becomes  effective.  It  is 
also  necessary  that  the  program  be 
maintained  as  a  fully  user-fee  funded 
program.  Therefore,  pursuant  to  5  U.S.C. 
553.  it  is  found  and  determined  upon 
good  cause  that  it  is  impractical, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal 
Register. 

Section  97.1  (a  general  statement  of 
the  scope  of  the  regulations)  is  revised 
in  three  respects.  First,  the  phrase 
"novel  varieties"  is  replaced  by  "new, 
distinct,  uniform,  and  stable  varieties" 
because  the  term  "novel  variety"  is  no 
longer  used  in  the  PVPA.  Second,  a 
reference  to  tuber  reproduced  plants  is 
added  to  reflect  the  extension  of  the 


PVPA  to  tuber  reproduced  as  well  as 
sexually  reproduced  plant  varieties. 
Third,  the  description  of  the  rights 
afforded  by  a  certificate  is  revised  by 
adding  conditioning  and  stocking  as 
actions  which  require  the  authorization 
of  the  owner,  as  provided  in  the  PVPA. 

In  §  97.2  (a  list  of  definitions),  the 
term  "hybrid"  is  removed.  The 
definition  is  no  longer  necessary 
because  the  PVPA  now  extends  to 
hybrid  varieties. 

Section  97.5(a)(2)  is  revised  to  specify 
that  the  member  states  of  UPOV  include 
those  Countries  which  are  members  of 
an  intergovernmental  organization 
which  is  a  UPOV  member.  This 
clarification  is  made  because  nationals 
of  such  countries  would  in  any  event  be 
fully  eligible  for  protection  under 
section  97.5(a)(3). 

Section  97.6(d).  which  deals  with  the 
requirement  that  the  application  must 
be  accompanied  by  a  seed  sample,  is 
revised  by  adding  that,  for  a  tuber 
propagated  variety,  the  application  be 
accompanied  by  "verification  that  a 
viable  cell  culture  will  be  deposited  in 
a  public  depository  before  the  issuance 
of  the  certificate  and  will  be  maintained 
for  the  duration  of  the  certificate."  This 
reflects  the  extension  of  the  PVPA  to 
tuber  propagated  varieties  where  the 
reference  to  seeds  would  be 
inapplicable.  Additionally,  seed 
samples  provide  information  on  seed 
characteristics  and  demonstrate  the 
uniformity  of  the  deposit.  No  such 
information  is  gained  from  a  cell 
culture. 

Section  97.7  is  removed.  This  section 
relates  to  the  statements  of  the  applicant 
in  signing  a  completed  application.  It  is 
unnecessary  because  the  applicant  in 
signing  the  application  states  what  is 
stated  on  the  completed  application. 
Further,  the  provision  mentions  items 
which  are  no  longer  applicable  because 
of  the  amendment  of  the  PVPA. 

Section  97.11(b).  which  relates  to  the 
length  of  time  an  incomplete  or 
defective  application  will  be  held,  is 
revised  to  provide  for  holding  for  three 
months  rather  than  six  months,  to 
reflect  a  change  in  the  statute. 

The  heading  of  §  97.15  is  revised  by 
removing  the  word  "novel"  so  that  it 
would  read  "Assigned  varieties  find 
certificates."  As  mentioned  above,  the 
amended  PVPA  no  longer  uses  the  term 
"novel  variety." 

Section  97.19  is  revised  by  replacing 
the  word  "novel"  with  "distinctive"  for 
the  same  reason.  Similar  changes  would 
be  made  in  §§  97.100(b).  97.104(b). 
97.105.  97.106.  97.130.  97.140.  97.141. 
97.201(e).  and  97.800. 

Section  97.20,  relating  to 
abandonment  for  failure  to  respond  to 


requests  for  information,  is  revised  by 
changing  the  time  period  fi-om  6  months 
to  30  days  to  reflect  the  amendment  of 
the  PVPA.  This  only  changes  the 
automatic  period  of  time  provided; 
extensions  may  still  be  granted.  In 
connection  with  this  change,  the 
reference  in  §  97.20(c)  to  a  "shortened" 
I>eriod  of  30  days  is  removed. 

The  amendments  to  the  PVPA  provide 
that  certificates  which  have  been 
granted  and  applications  which  are 
pending  as  of  the  effective  date  of  the 
amendments  will  continue  to  be 
governed  by  the  Act  as  it  was  prior  to 
the  amendments.  There  is  an  exception 
for  appUcations  which  are  withdrawn 
and  refilled  under  the  new  amendments 
to  the  law.  Section  97.23  (relating  to  the 
withdrawal  of  applications)  is  revised 
by  adding  a  provision  which  simphfies 
the  withdrawal  of  a  pending  application 
for  the  purpose  of  refiling  under  the 
amended  PVPA.  All  that  is  required  is 
written  notice  and  payment  of  the 
application  fee.  Completion  of  a  new 
application  form  would  not  be 
necessary. 

Sections  97.140  and  97.141  (which 
relate  to  notice  on  the  label  that 
protection  has  been  applied  for  or 
granted,  respectively)  are  also  revised  to 
clarify  that  the  notice  may,  where 
applicable,  specify  "PVPA-1994"  so  as 
to  give  notice  that  the  variety  is  subject 
to  the  new  infringement  provisions. 

Section  97.142  (which  relates  to 
notice  accompanying  seed  released  for 
testing  or  increase  only)  is  revised  so 
that  it  would  also  apply  to  tuber 
reproducing  plants. 

A  footnote  is  added  to  the  provisions 
relating  to  priority  contents  (beginning 
at  §  97.205)  stating  that  they  apply  only 
to  varieties  protected  under  the  PVPA  as 
it  was  prior  to  the  1994  amendments. 
The  amendments  removed  the  date  of 
determination  of  a  variety  a  deciding 
factor  in  eligibility  for  protection.  The 
provisions  are  not  removed,  however, 
because  there  could  be  a  possibility  that 
there  may  be  a  priority  contest  involving 
applications  under  the  PVPA  prior  to 
the  1994  amendments. 

Similarly,  §§97.303  and  97.500 
(relating  to  appeals  from  the  decisions 
of  the  Secretary)  are  revised  to  remove 
references  to  specific  sections  of  the 
PVPA.  These  references  are  unnecessary 
and  may  be  confusing  because  there  is 
a  possibility  of  an  appeal  from  the 
decision  of  the  Secretary  which  would 
be  governed  by  the  PVPA  as  it  was  prior 
/to  the  1994  amendments. 

The  fees  set  forth  in  §  97.1 75  are 
increased.  The  application  fee  is 
increased  from  $275  to  $300,  the  search 
fee  from  $2,050  to  $2,150,  and  the 
issuance  fee  from  $275  to  $300.  The  fees 


for  reviving  an  abandoned  application, 
correcting  or  reissuairce  of  a  certificate 
are  increased  from  $275  to  $300.  The 
charge  for  granting  an  extension  for 
responding  to  a  request  is  set  at  $50. 
The  hourly  charge  for  any  other  service 
not  specified  is  increased  from  $40  to 
$60.  The  fee  for  appeal  to  the  Secretary 
(refundable  if  appeal  overturns  the 
Commissioner's  decision)  is  increased 
from  $2,600  to  $2,750. 

These  fee  increases  are  necessary  to 
maintain  the  program  as  a  fully  user 
funded  program. 

The  Plant  Variety  Protection  Advisory 
Board  has  been  consulted  on  a  fee 
increase  on  September  23, 1992.  The 
fees  were  not  increased  at  that  time.  The 
Board  was  also  consulted  and  advised 
that  the  regulations  should  be  revised  to 
conform  to  any  amendments  made  in 
the  PVPA  to  conform  to  the  new  UPOV 
Convention.  This  interim  final  rule 
makes  the  minimum  changes  in  the 
regulations  to  implement  the  PVPA  and 
increase  fees  to  maintain  the  program  as 
a  fee  funded  program. 

List  of  Subjects  in  7  CFR  Part  97 

Plants,  Seeds. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  97  is  amended  as  follows. 

PART  97— PLANT  VARIETY  AND 
PROTECTION 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  .Sees.  6,  22,  23,  26,  31.  43,  56, 
57.  91(c),  Plant  Variety  Protection  Act,  as 
amended;  7  U.S.C.  2321.  2326.  2352.  2353. 
2356.  2371,  2402b.  2403.  2^26,  2427,  2501(c); 
Sec.  14,  Plant  Variety  Protection  Act 
amendments  of  1994;  7  U.S.C.  2401  note;  29 
FR  16210,  as  amended.  37  FR  6327,  6505. 

§97.1     [Amended] 

2.  Section  97.1  is  amended  by 
removing  the  word  "novel"  and  adding 
in  its  place  "new,  distinct,  uniform,  and 
stable";  adding  "or  tuber  propagated" 
after  the  word  "reproduced"  and  adding 
"conditioning  it,  stocking  it."  after  the 
words  "exporting  it,". 

§97.2    [Amended] 

3.  Section  97.2  is  amended  by 
removing  the  definition  of  "hybrid". 

§97.5    [Amended] 

4.  Section  97.5(a)(2)  is  amended  by 
adding  the  words  "(including  states 
which  are  members  of  an 
intergovernmental  organization  which  is 
a  UPOV  member)"  after  the  word 
"Plants". 


§97.6    [Amended] 

5.  Section  97.6(d)  is  amended  by 
adding  the  words  "or  with  the 


application  for  a  tuber  propagated 
variety,  verification  that  a  viable  cell 
culture  will  be  deposited  in  a  public 
depository  before  the  issuance  of  the 
certificate  and  will  be  maintained  for 
the  duration  of  the  certificate"  after  the 
word  "variety". 

§  97.7    [Removed  and  Reserved] 

6.  Section  97.7  is  removed  and 
reserved. 

§97.11    [Amended] 

7.  Section  97.  ll  (b)  is  amended  by 
removing  the  number  "6"  and  adding  a 
"3"  in  its  place. 

§97.15    [Amended] 

8.  Section  97.15  heading  is  revised  to 
read  as  follows:  Assigned  varieties  and 
certificates. 

§97.19    [Amended] 

9.  Section  97.19  is  amended  by 
removing  the  word  "novel"  from  the 
undesignated  paragraph  at  the  end  of 
the  section  and  adding  the  word 
"distinctive"  in  its  place. 

§97.20    [Amended] 

10.  Section  97.20(a)  is  amended  by 
removing  the  words  "6  months"  and 
adding  the  words  "30  days"  in  their 
place;  and  paragraph  (c)  is  amended  by 
removing  the  word  "shortened". 

§97.23    [Anrwnded] 

11.  Section  97.23  is  amended  by 
adding  a  new  paragraph  (d)  as  follows: 

§  97.23    Voluntary  wittidrawal  and 
abandonment  of  an  application. 
*         «         »         «         » 

(d)  Transitional  provision.  An 
applicant  whose  application  is  pending 
on  April  4,  1995,  may  notify  the  Plant 
Variety  Protection  Office  in  writing  that 
he  or  she  wishes  to  withdraw  the 
application  and  refile  it  under  the  Plant 
Variety  Protection  Act  as  amended  in 
1994.  Payment  of  the  current 
application  fee  is  required  but  no  other 
formalities  are  necessary. 

§97.100    [Amended] 

12.  Section  97.100(b)  is  amended  by 
removing  the  word  "novel"  and  adding 
the  words  "new,  distinct,  uniform,  and 
stable"  in  its  place. 

§97.104    [Amended] 

13.  Section  97.104(b)  is  amended  by 
removing  the  word  "novel". 

§97.105    [Amended] 

14.  Section  97.105(a)  is  amended  by 
removing  the  word  "novel"  and  adding 
the  words  "new.  distinct,  uniform,  and 
stable"  in  its  place  and  paragraph  (b)  is 
amended  by  removing  the  words  "for 
want  of  novelty". 
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§97.10«    [Amendwfl                                           §97.130    [Amendwd]  S»7.142    [Amefxledl 

„„,„„,,..          .  ,j,  18.  Section  97.142  is  amended  by 
15.  Section  97.106(b)  is  amended  by            16.  Section  97.130(c)  through  (d)  are  ^^^^       ,he  words  "other  sexually- 
removing  the  word  "novelty"  and                amended  by  removing  the  word    novel  ^^  -prt^uced  from  seed"  and  adding 
adding  "the  variety  being  new.  distinct,      at  each  occurrence.  ^^  ^^^  "material"  before  the  word 
uniform  and  stable"  in  its  place;  and  (c)     ,.„^^„^^^    [Amend«l]  "substantially", 
is  amended  by  removing  the  word                '  ' 

"novelty  ■  and  adding  "the  variety  is               17.  Sections  97.140  and  97.141  are  897.175    [Revised] 

new.  distinct,  uniform,  and  stable"  in  its    amended  by  removing  the  word  "novel"  19.  Section  97.175  is  revised  to  read 

place:  and  removing  the  word  "novel"        and  adding  a  new„sentence  to  the  end  as  follows: 

and  adding  "new,  distinct,  uniform,  and     of  each  section  reading  "Where  §97  175    Fees  and  charges, 

stable"  in  its  place.                                         applicable.  "PVPA  1994"  may  be  added  ^^  j^,,^^.^^  ^^  ^^^  ^j^^^^^  ^^^^^ 

to  the  notice.  .  to  the  services  and  actions  specified 

below: 

(a)  Filing  the  application  and  notifying  the  public  of  filing  J^300 

(b)  Search  or  examination  

(c)  Allowance  and  issuance  of  certificate  and  notifying  public  of  issuance  J"" 

(d)  Revive  an  abandoned  application •• •• ••• 

(e)  Reproduction  of  records,  drawings,  certificates,  exhibits,  or  printed  material  (copy  per  page  of  matenal) i 

(0  Authentication  (each  page)   

(g)  Correcting  or  reissuance  of  a  certificate  " 

(h)  Recording  assignments  (per  certificate/application)  ^^ 

(i)  Copies  of  8  X  10  photographs  in  color  ~^ 

(j)  Additional  fee  for  reconsideration  ~ _ 

(k)  Additional  fee  for  late  payment  

(1)  Additional  fee  for  late  replenishment  of  seed  •• ^^ 

(m)  Appeal  to  Secretary  (refundable  if  appeal  overturns  the  Commissioner's  decision)  fn 

(n)  Granting  of  extension  for  responding  to  a  request  ■" ■• •• •••••■ •■ '"i'.ri 

(o)  Field  inspections  by  a  representative  of  the  Plant  Variety  Protection  Office  made  at  the  request  of  the  applicant  shall  be  reim- 
bursable in  full  (including  travel,  per  diem  or  subsistence,  and  salary)  in  accordance  with  Standardized  Government  Travel  Regu- 

(p)  Any  other  service  not  covered  above  will  be  charged  for  at  rates  prescribed  by  the  Commissioner,  but  in  no  event  shall  they  ex- 
ceed S60  per  employee-hour. 
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§97.201     [Amended] 

20.  Section  97.201(e)  is  amended  by 
removing  the  word  "novel"  in  the 
second  sentence. 

21.  A  footnote  number  2  is  added  to 
the  undesignated  center  heading 
"PRIORITY  CONTEST"  preceding 
section  97.205,  as  follows:  "*  Ail 
provisions  relating  to  priority  contests 
apply  only  to  varieties  protected  under 


the  Act  as  it  was  in  force  prior  to  April 
4. 1995." 

§97.303    [Anwnded] 

22.  Section  97.303(b)  is  amended  by 
removing  "sections  71,  72,  or  73  of. 

§97.500    [Amended] 

23.  Section  97.500  is  amended  by 
removing  "sections  71,  72,  and  73  of. 


§97.800    [Amended] 

24.  Section  97.800  is  amended  by 
removing  the  word  "novel"  and  adding 
"distinct,  uniform,  and  stable"  in  its 
place. 

[)ated:  March  29. 1995. 
Lon  S.  Hatamiya, 
Administrator. 
(PR  Doc.  95-8203  Filed  4-3-95;  8:45  ami 
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Lake  City,  UT,  see  announcement  on  the  inside  cover  of 
this  issue. 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTEK  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended:  44  U  S.C  Ch.  15)  and  the 
ragulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Wasnington.  DC 
20402. 

The  Federal  RegialBr  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Ordera  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
Interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  thro\M(h  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Infbnriation  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  S375.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case):  no  password  is  required.  Dial-in  usera 
should  use  communications  sofhvare  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case):  no  password  is 
required:  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case):  no  fxassword  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
herp0eidsO5.eids.gpo.gov.  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S494,  or  S544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  pap>er  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of^ pages  as  actually  bound:  or  SI. 50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Su{>erintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasteiCard.  Mail  to;  New  Orders,     , 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  numlier  and  the 
page  number.  Example:  60  FR  12345. 
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login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  Z02-S12-1530 
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THE  FEDERAL  REGISTER 
WHAT  n  IS  AND  HOW  TO  USE  IT 

FOIL         Any  person  who  use*  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  OfRce  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulatioru. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

April  20  at  9;00  am 

Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 

202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


SALT  LAKE  CITY,  UT 

May  9  at  9:00  am 

State  Office  Building  Auditorium 

450  North  Main  Street 

Salt  Lake  City.  UT  84114 

1-800-359-3997 
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Administrative  Conference  of  the  United  States 

NOTICES 

Meetings: 
Governmental  Processes  Committee,  17312 

Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Central  Arizona,  17192-17193 

Texas,  17191-17192 
PROPOSED  RULES 

Onions  (sweet)  grown  in  Washington  and  Oregon,  17274- 
17284 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  17340-17341 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Huntington  Laboratories,  Inc.,  17369-17370 
Petroleum  Environmental  Research  Forum,  17370 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Science  Board,  17341 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Back  belts  for  low  back  injury  prevention  in  material 
handling  workers;  epidemiologic  evaluation,  17362- 
17363 
Tuberculosis  Elimination  Advisory  Council,  17363 
Vital  and  Health  Statistics  National  Committee,  17363 

Coast  Guard 

RULES 

Organization,  functions,  and  authority  delegations: 
Ninth  District  Marine  Inspection  and  Captain  of  Port 
zone  boundaries,  17222-17224 

PROPOSED  RULES 

Federal  regulatory  review;  meetings,  17287 

Vessel  documentation  and  measurement: 

Vessel  rebuilt  determinations,  17290-17294 
NOTICES 
Meetings: 

Chemical  Transportation  Advisory  Committee,  17378- 
17379 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration  . 


NOTICES 

Agency  information  collection  activities  under  OMB 
review,  17314-17315 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bahrain,  17317-17318 
Brazil,  17318-17319 
Colombia,  17319-17320 
Costa  Rica,  17320 
Czech  Republic.  17320-17321 
Dominican  Republic,  17321-17322 
Hong  Kong,  17322-17324 
Indonesia,  17325-17326 
Jamaica,  17326-17327 
Kenya,  17327-17328 
Korea,  17328-17330 
Kuwait,  17330-17331 
Macau,  17331-17332 
Malaysia,  17332-17333 
Mauritius,  17333-17334 
Philippines,  17334-17335 
Singapore,  17335-17336 
Slovak  Republic,  17336-17337 
Thailand,  17337-17338 
Turkey.  17338-17339 
United  Arab  Emirates,  17339-17340 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  17384 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  17380-17381 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Task  and  delivery  order  contracts,  17295 

NOTICES 

Strategic  environmental  research  and  development 

program;  1995  strategic  investment  plan;  availability, 
17340 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 

National  Institute  on  Disability  and  Rehabilitation 
Research — 
Rehabilitation  Act  conforming  amendments,  17424- 
17432     • 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Assessment  development  and  evaluation  program, 

17406-17422 
Magnet  schools  assistance  program;  correction,  17343 
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EmployTn«nt  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Arizona  Public  Service  Corp.  et  al..  17370-17371 

General  Electric  Capital  Corp.,  17371 

KM  Corp..  17371 

Mac  Tools.  Inc..  17371-17372 

Santa  Fe  Minerals.  Inc..  17372 

Tobin-Hamilton  Co..  Inc..  17372 

Wirekraft  Industries.  Inc..  17372-17373 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Active  uranium  and  thorium  processing  sites; 

reimbursement  for  costs  of  remedial  action.  17343- 
17344 
Environmental  statements;  availability,  etc.: 
Weapons-usable  fissile  materials;  long-term  storage  and 
disposition.  17344-17346 
Meetings: 
Environmental  Management  Site  SpeciHc  Advisory 
Board —  j^ 

Femald  Site.  17346 
Mixed  radioactive/hazardous  waste: 

Site  treatment  plans;  availability.  17346-17349 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
American  River  watershed  investigation.  CA;  flood 
control  alternatives  and  reanalyzing  measures, 
17341-17343 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Alaska,  17232-17237 

Illinois,  17229-17232 

Massachusetts.  17226-17229 
PROPOSED  RULES 
Air  pollution  control;  new  motor  vehicles  and  engines: 

Small  Non-Road  Engines  Emissions  Control  Negotiated 
Rulemaking  Advisory  Committee;  meetings.  17288 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Alaska.  17289 

Illinois.  17289 

Ma.ssachusetts.  17288-17289 
NOTICES 
Pesticide,  food,  and  feed  additive  petitions: 

Rohm  &  Haas  Co.,  17357 
Pesticide  registration,  cancellation,  etc: 

Biospherics  Inc.  et  al.,  17354 

Methomyl.  17354-17355 

Mevinphos.  17357-17359 

Miles.  Inc..  17355-17356 

Rohm  &  Haas  Co..  17356-17357 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Saab  Aircraft  AB  model  Saab  2000  airplane.  17194- 
17196 


Class  C  and  Class  E  airspace.  17196-17198 

Standard  instrument  approach  procedures.  17198-17201 

PROPOSED  RULES 

Airworthiness  directives: 
Boeing 
Correction.  17385 
Class  C  and  Class  E  airspace.  17284-17286 

NOTICES 

Advisory  circulars;  availability,  etc.: 

Repair  station  internal  evaluation  programs,  17379 
Airport  noise  compatibility  program: 

McCarran  International  Airport.  NV.  17379-17380 
Meetings: 

Research.  Engineering,  and  Development  Advisory 
Committee,  17380 
Passenger  facility  charges;  applications,  etc.: 

Lebanon  Municipal  Airport,  NH;  correction,  17380 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Minnesota,  17253-17254 
PROPOSED  RULES 
Practice  and  procedure: 

Ex  parte  presentations  in  Commission  proceedings,  17294 

Federal  Election  Commission 

RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Campaign  funds:  conversion  to  personal  use 
Effective  date.  17193-17194 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

California.  17359 
Hotel  and  Motel  Fire  Safety  Act;  national  master  list. 
17359-17362 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Oklahoma  Gas  &  Electric  Co.  et  al..  17353-17354 
Natural  gas  certificate  filings: 

Questar  Pipeline  Co.  et  al..  17349-17350 

Texas  Eastern  Transmission  Corp.  et  al.,  17350-17351 
Preliminary  permits  surrender: 

Dike  Hydroelectric  Partners,  Inc.,  17351 

Rock  Creek  Hydroelectric  Co..  17351-17352 

Tumalo  Irrigation  District.  17352 
Applications,  hearings,  determinations,  etc.: 

Mississippi  River  Transmission  Corp..  17352 

Northern  Natural  Gas  Co.,  17352 

Panhandle  Eastern  Pipe  Line  Co..  17352 

Williams  Natural  Gas  Co..  17352-17353 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  17384 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc  : 
American  State  Bank  ESOP  et  al.,  17362 
Union  National  Financial  Corp.  et  al..  17362 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Woundfin.  etc.;  critical  habitat  determination,  17296- 
17311 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Florida  manatee.  17364-17365 
Endangered  and  threatened  species  permit  applications, 
17364 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Food  packages;  nutrition  label  placement,  17202-17208 
Medical  devices: 
Gastroenterology-urology  devices — 
Testicular  prosthesis;  premarket  approval  requirement, 
17208-17216 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee.  17313 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Tongass  National  Forest.  AK.  17312-17313 
Meetings: 
Eastern  Washington  Cascades  Provincial  Interagency 

Executive  Committee  Advisory  Committee.  17313 
Yakima  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  17313 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Task  and  delivery  order  contracts.  17295 

HeaKh  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
April,  17363 

Housing  and  Urt)an  Development  Department  . 

RULES 

Annual  income  definition;  exclusions.  17388-17395 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Reclamation  Bureau 

RULES 

Grants  and  agreements  administration: 
Uniform  administrative  requirements  and  definitions; 
institutions  of  higher  education,  hospitals,  and  other 
non-profit  organizations  (OMB  A-110),  17237-17253 


Internal  Revenue  Service 

RULES 

Income  taxes: 
Qualified  retirement  plans,  etc. — 
Distributions  valuation,  17216-17221 
PROPOSED  RULES 

Income  taxes: 

Qualified  retirement  plans,  etc. — 
Distributions  valuation;  cross  reference,  17286-17287 
NOTICES  -*" 

Inflation  adjustment  factor  and  reference  prices: 

Fuel  credit,  nonconventional  sources.  17381 

International  Trade  Administration 

NOTICES 
Meetings: 
President's  Export  Council,  17315 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Diltiazem  hydrochloride  and  diltiazen  preparations, 
17366-17367 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Danbury  Terminal  Railroad  Co.,  17368 
Norfolk  &  Western  Railway  Co.,  17367-17368 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Agency  information  collection  activities  under  OMB 

review.  17369 
Pollution  control;  consent  judgments: 
Thomas  Solvent  et  al.,  17369 

Lat>or  Department 

See  Employment  and  Training  Administration 
See  Wage  and  Hour  Division 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
New  Mexico,  17363-17364 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Task  and  delivery  order  contracts,  17295 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  17384 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Manufacturers'  obligations  to  provide  notification  and 
remedy  without  charge  to  owners  of  vehicles  or 
items  not  complying  with  safety  standards,  17254- 
17272 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  sea  scallop.  17272-17273 
NOTICCS 
Permits: 

Endangered  and  threatened  species.  17315-17316 

Endangered  and  threatened  species  and  marine 
mammals.  17315-17316 

Marine  mammals,  17317 

National  Transportation  Safety  Board 

l«OTICES 

Meetings;  Sun.shine  Act,  17384 

Nuclear  Regulatory  Commission 

NOTICtS 

Environmental  statements:  availability,  etc.: 
GPU  Nuclear  Corp.,  17373-1/374 
Niagara  Mohawk  Power  Corp.,  17374-17375 

Applications,  hearings,  determinations,  etc.: 
Northeast  Nuclear  Energy  Co..  17375 

Postal  Service 

RULCS 

Organization  and  administration: 
Legal  proceedings  for  employees  when  U.S.  is  not  party; 
demands  for  testimony  or  records,  17224-17226 

PROPOSCO  RULES 

Organization  and  administration: 
Conduct  on  Postal  Service  property;  penalties  for 
violation  of  Federal,  State,  and  Postal  Service 
regulations.  17287-17288 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Reclamation  Bureau 

NOTICES  " 

Central  Valley  Project  Improvement  Act: 
Water  conservation  plans;  evaluation  criteria:  decision. 
17365-17366 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Cargo  tank  motor  vehicles;  manufacture,  qualification, 
and  maintenance;  design  loading  requirements,  etc.. 
17398-17403 
PROPOSED  RULES 
Pipeline  safety: 
Federal  regulatory  review  and  customer  service,  17295- 
17296 

Securities  and  Exchange  Commission 

RULES 

Quorum  requirement  establishment.  17201-17202 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc.;  correction.  17385 
Chicago  Stock  Exchange.  Inc.,  17375-17378 
National  Association  of  Securities  Dealers.  Inc.; 

correction,  17385 
Pacific  Clearing  Corp.,  17378 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Drawings  from  the  Albertina:  Landscape  in  the  Age  of 
Rembrandt.  17381 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  17382-17383 
Meetings: 

Cemeteries  and  Memorials  Advisory  Committee.  17383 
Real  property;  enhanced-use  leases: 
Hampton,  VA  Veterans  AfTairs  Medical  Center;  child 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1126 
[DA-«5-12] 

Milk  in  the  Texas  Marketing  Area; 
Suspension  of  Certain  Provisions  of 
the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
certain  provisions  of  the  Texas  Federal 
milk  marketing  order  from  March  1, 
1995,  through  July  31, 1995.  The 
suspension  removes  the  diversion 
limitation  applicable  to  cooperative 
associations.  The  suspension  was 
requested  by  Associated  Milk 
Producers,  Inc..  a  cooperative 
association  representing  a  substantial 
number  of  producers  who  supply  milk 
to  the  market.  The  suspension  is 
necessary  to  prevent  uneconomical  and 
inefficient  movements  of  milk. 
EFFECTIVE  DATE:  March  1,  1995,  through 
July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  February  2. 1995;  published 
February  8,  1995  (60  FR  7465). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Texas  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
February  8, 1995  (60  FR  7465) 
concerning  a  proposed  suspension  of  a 
certain  provision  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  No  comments  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  foimd  and  determined  that 
for  the  months  of  March  1. 1995, 


through  July  31, 1995,  the  following 
provision  of  the  order  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 
In  §  1126.13.  paragraph  (e)(2). 

Statement  of  Consideration 

This  rule  suspends  certain  provisions 
of  the  producer  milk  definition  in  the 
Texas  order  for  the  months  of  March 
through  July  1995.  The  suspension 
removes  the  limitation  on  the  amount  of 
producer  milk  that  a  cooperative  may 
divert  to  a  nonpool  plant. 

Currently  the  order  permits  a 
cooperative  association  to  divert  up  to 
one-third  of  the  amount  of  producer 
milk  that  the  cooperative  causes  to  be 
physically  received  during  the  month  at 
handlers'  pool  plants  to  nonpool  plants. 
The  diversion  provisions  provide  an 
efficient  means  to  move  milk  that  is  in 
excess  of  fiuid  milk  needs  directly  from 
farms  to  nonpool  plants  for 
manufacturing  and  still  be  priced  under 
the  order. 

Associated  Milk  Producers.  Inc. 
(AMPI),  a  cooperative  association 
representing  a  substantial  number  of 
producers  who  supply  milk  to  the 
market,  requested  the  suspension.  AMPI 
stated  that  during  recent  months  the 
cooperative  had  reached  maximum 
pooling  capability  because  of  the 
diversion  limitations  to  nonpool  plants. 
AMPI  contends  that  during  the  flush 
season  (March  through  July)  the 
cooperative  will  be  adversely  impacted 
as  local  production  expands  and  the 
cooperative  exceeds  the  one-third 
diversion  limitation. 

Current  projections  indicate  that  there 
will  be  ample  supplies  of  milk  to  meet 
the  fluid  demand  of  the  market  during 
the  months  of  March  through  July  1995. 
It  is  impractical  to  require  that  more 
milk  be  shipped  by  cooperative 
associations  to  other  pool  plants  than  is 
needed  at  such  plants  merely  to  gain 
eligibility  for  pooling  and  diversion 
status.  Absent  this  suspension,  costly 
and  inefficient  movements  of  milk  will 
be  made  to  maintain  pool  status  of 
producers  who  have  historically 
supplied  the  fluid  milk  needs  of  the 
market. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provision 
begiiming  March  1,  1995.  through  July 
31,  1995. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 


17192        Federal  Register  /  Vol.  60.  No,  65  /  Wednesday.  April  5.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  65  /  Wednesday,  April  5.  1995  /  Rules  and  Regulations        17193 


and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefHcient  movements  of  milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(cl  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  flle  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7.  Part  1126,  is  amended  as 
follows: 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

S 11 26.1 3    [Suspended  In  part] 

2.  In  §  1126.13,  paragraph  (e)(2)  is 
suspended  for  the  months  of  March  1, 
1995,  through  July  31,  1995. 

Dated:  March  27.  1995. 
Patricia  Jenaen, 

Acting  Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 

IFR  Dot:.  95-8354  Filed  4-4-95:  8:45  ami 
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7  CFR  Part  1131 

tDA-«5-11] 

Milk  in  the  Central  Arizona  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
certain  provisions  of  the  Central 
Arizona  Federal  milk  marketing  order 
beginning  April  1,  1995,  through  March 
31,  1996.  The  suspension  eliminates  the 


requirement  that  a  coop>erative 
association  ship  at  least  50  percent  of  its 
receipts  to  other  handler  pool  plants  to 
maintain  pool  status  of  a  manufacturing 
plant  operated  by  the  cooperative. 
United  Dairjmen  of  Arizona,  a 
cooperative  association  that  represents 
nearly  all  of  the  producers  who  supply 
milk  to  the  market,  requested  the 
suspension.  The  suspension  is 
necessary  to  prevent  uneconomical  and 
inefficient  movements  of  milk. 
EFFECTIVE  DATE:  April  1,  1995,  through 
March  31.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368. 

SUPP1.EMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  February  2,  1995;  published 
February  8.  1995  (60  FR  7466). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 


Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  <}quity  to  review  the 
Secretary's  rulir.^  •:n  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Ad 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Arizona  marketing 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
February  8,  1995  (60  FR  7466) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  One  comment 
supporting  and  one  comment  opposing 
the  suspension  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
April  1.  1995,  through  March  31,  1996, 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
•policy  of  the  Act: 

In  §  1131.7(c),  the  words  "50  percent 
or  more  of,  "(including  the  skim  milk 
and  butterfat  in  fluid  milk  products 
transferred  from  its  own  plant  pursuant 
to  this  paragraph  that  is  not  in  excess  of 
the  skim  milk  and  butterfat  contained  in 
member  producer  milk  actually  received 
at  such  plant)"  and  "or  the  previous  12- 
month  period  ending  with  the  current 
month." 

Statement  of  Consideration 

This  rule  suspends  certain  provisions 
of  the  Central  Arizona  order  for  the 
months  of  April  1995  through  March 
1996.  The  suspension  removes  the 
requirement  that  a  cooperative 
association  that  operates  a 
manufacturing  plant  in  the  marketing 
area  must  ship  at  least  50  percent  of  its 
milk  supply  during  the  current  month 
or  the  previous  12-month  period  ending 
with  the  current  month  to  other 
handlers'  pool  plants  to  maintain  the 
pool  status  of  its  manufacturing  plant. 

Currently  the  order  permits  a 
cooperative  association's  manufacturing 
plant,  located  in  the  marketing  area,  to 
be  a  pool  plant  if  at  least  50  percent  of 
the  producer  milk  of  members  of  the 
cooperative  association  is  physically 
received  at  pool  plants  of  other  handlers 
during  the  current  month  or  the 


previous  12-month  period  ending  with 
the  current  month. 

The  suspension  of  this  shipping 
requirement  was  requested  by  United 
Dairymen  of  Arizona  (UDA),  a 
cooperative  association  that  represents 
nearly  all  of  the  dairy  farmers  who 
supply  the  Central  Arizona  market. 
UDA  contends  that  the  continued  pool 
status  of  their  manufacturing  plant  is 
threatened  by  an  increase  in  milk 
production  combined  with  a  drop  in 
Class  I  sales.  UDA  states  that  in  1994  its 
member  production  increased  17 
percent  over  the  previous  year.  In  1994, 
monthly  deliveries  to  distributing  plants 
also  increased  sufficiently  to  ensure 
UDA  a  safe  margin  over  the  minimum 
50  percent  shipping  requirement  to 
maintain  pool  status  of  its 
manufacturing  plant. 

One  dairy  fanner  filed  a  comment 
opposing  the  suspension  action.  The 
dairy  fanner  opposed  the  action  because 
it  would  allow  for  more  milk  to 
continue  to  be  regulated  under  the  order 
than  would  otherwise  be  the  case.  As  a 
result,  the  dairy  farmer  asserted  that  he 
would  receive  a  lower  blend  price  than 
if  the  action  were  not  taken  because 
some  milk  would  not  qualify  for 
regulation  under  the  order. 

During  the  past  year,  there  has  been 
an  increase  in  the  production  of  milk 
and  an  increase  in  distributing  plant 
demand.  Primarily,  the  increased 
demand  is  a  result  of  a  significant 
increase  in  Class  I  sales  in  Mexico  by 
Central  Arizona  handlers.  The  recent 
collapse  in  value  of  the  Mexican  peso 
has  curtailed  these  sales  and  thus 
reduced  handler  requirements  for  bulk 
milk  deliveries;  however,  production 
has  not  declined.  This  general  increase 
in  production  and  decline  in  sales 
affects  all  producers  in  the  market 
equally.  If  the  action  were  not  taken, 
some  milk  would  not  receive  the 
benefits  of  the  blend  price  resulting 
from  regulation  under  the  order.  By 
taking  this  action,  all  producers  who 
have  historically  supplied  the  market 
would  continue  to  share  equally  in  the 
benefits  of  regulation  without  costly  and 
inefficient  movements  of  milk  simply  to 
maintain  their  pool  status. 

The  comment  submitted  by  UDA  in 
support  of  the  proposed  suspension 
clarified  the  specific  order  language  that 
UDA  requested  be  suspended.  UDA  did 
not  intend  for  the  words  "its  member 
producer  milk"  and  "received  at  the 
pool  plants  of  other  handlers  during  the 
cunent  month"  to  be  included  in  the 
proposed  suspension.  Upon  review  of 
UDA's  request  and  supporting 
comment,  the  order  language  in 
§  1131.7(c)  to  be  suspended  has  been 


modified  to  exclude  these  specific 
words. 

UDA  also  requested  that  the 
suspension  be  granted  for  an  indefinite 
period  beginning  in  March  1995.  After 
reviewing  the  marketing  conditions  of 
the  Central  Arizona  marketing  area  and 
their  relationship  with  the  uncertain 
value  of  the  Mexican  peso,  this 
suspension  will  be  for  a  one-year 
period.  The  marketing  conditions 
indicate  that  the  susp>ension  should  not 
begin  until  April  1995. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provisions 
beginning  April  1, 1995,  through  March 
31, 1996. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
refiect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  Two  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1131 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  Part  1131,  are  amended  as 
follows: 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1131  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§  11 31 .7    [Suspended  in  part] 

2.  In  §  1131.7(c),  the  words  "50 
percent  or  more  of,  "(including  the 
skim  milk  and  butterfat  in  fluid  milk 
products  transferred  from  its  ovm  plant 
pursuant  to  this  paragraph  that  is  not  in 
excess  of  the  skim  milk  and  butterfat 
contained  in  member  producer  milk 


actually  received  at  such  plant)"  and 
"or  the  previous  12-month  period 
ending  with  the  current  month."  are 
suspended  for  the  months  of  April  1, 
1995,  through  March  31,  1996. 

Dated:  March  27, 1995. 
Patrida  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 

Regulatory  Programs. 

[FR  Doc.  95-8353  Filed  4-4-95:  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
[Notice  1995-6] 

11  CFR  Parts  100, 104  and  113 

Expenditures;  Reports  by  Political 
Committees;  Personal  Use  of 
Campaign  Funds 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules;  announcement  of 
effective  date. 

SUMMARY:  On  February  9,  1995,  the 
Commission  published  the  text  of 
revised  regulations  governing  the 
personal  use  of  campaign  funds.  60  FR 
7862.  These  regulations  implement 
portions  of  the  Federal  Election 
Campaign  Act  of  1971,  as  amended.  The 
Commission  announces  that  the  rules 
are  effective  as  of  April  5,  1995. 
EFFECTIVE  DATE:  April  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW.,  Washington, 
D.C.  20463,  (202)  219-3690  or  (800) 
424-9530. 

SUPPLEMENTARY  INFORMATION:  Today,  the 
Commission  is  announcing  the  effective 
date  of  its  new  regulations  governing  the 
personal  use  of  campaign  funds.  The 
new  rules  insert  a  definition  of  personal 
use  into  the  Commission's  lagulations. 
The  rules  also  amend  the  definition  of 
expenditure  and  the  reporting 
requirements  for  authorized  committees 
in  the  current  regulations. 

Section  438(d)  of  Titled,  United 
States  Code  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  February  3, 1995.  Thirty 
legislative  days  expired  in  the  House  of 
Representatives  on  March  23,  1995. 
Thirty  legislative  days  expired  in  the 
Senate  on  March  22,  1995. 

Announcement  of  Effective  Date:  11 
CFR  100.8(b)(22).  104.3(b)(4)(i)(B). 
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113.1(g)  and  113.2(a).  as  published  at  60 
FR  7862  (February  9.  1995).  are  effective 
as  of  April  5.  1995. 

Dated:  March  31.  1995. 
Danny  L.  McDonald, 

Chairman.  Federal  Election  Commission. 
|FR  Doc.  95-«310  Filed  4-4-95;  845  am) 
atCUNQ  COM  tris-oi-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-105.  Special  Conditions 
No.  25^NM-07] 

Special  Conditions:  Saab  Aircraft  AB 
Model  Saab  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
for  the  Saab  Aircraft  AB  Model  Saab 
2000  airplane.  This  airplane  will  have 
novel  and  unusual  design  features, 
relating  to  its  electronic  flight  control 
system,  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  of  part  25  of  the 
Federal  Aviation  Regulations  (FAR). 
These  special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  part  25. 
EFFECTIVE  DATE:  March  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  I.  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service.  1601  Line 
Avenue  SW.  Renton.  Washington 
98055-4056:  telephone  (206) 227-2145, 
facsimile  (206)  277-1320. 

SUPPI.EMENTARY  INFORMATION 
Background 

Special  conditions  are  prescribed 
under  the  provisions  of  §21.16  of  the 
FAR  when  the  applicable  regulations  for 
type  certification  do  not  contain 
adequate  or  appropriate  standards 
because  of  novel  or  unusual  design 
features.  The  new  Saab  2000 
incorporates  a  number  of  such  design 
features. 

The  Saab  2000.  certificated  on  April 
29,  1994,  is  a  twin-engined,  low-wing, 
pressurized  turboprop  aircraft  that  is 
configured  for  approximately  50 
passengers.  The  airplane  has  two 
Allison  Engine  Company  AE  2100A 
engines  rated  at  3650  shp.  The  propeller 


is  a  6  bladed  Dowty  Rotol  swept  shaped 
propeller.  A  single  lever  controls  each 
prop/engine  combination.  An  Auxiliary 
Power  Unit  (APU)  will  be  installed  in 
the  tail.  The  airplane  has  provisions  for 
two  pilots,  an  observer,  two  flight 
attendants,  overhead  bins,  a  toilet,  and 
provisions  for  the  installation  of  a 
galley.  There  is  a  forward  and  aft 
stowage  compartment  and  an  aft  cargo 
compartment.  The  airplane  has  a 
maximum  operating  altitude  of  31,000 
feet. 

The  Saab  2000  has  a  fully 
hydraulically  powered  electronically 
controlled  rudder  and  will  have  fully 
hydraulically  powered  electronically 
controlled  elevators  as  a  follow-on 
design  modification.  The  Powered 
Elevator  Control  System  (PECS) 
provides  control  and  power  actuation  of 
the  left  and  right  elevator  surfaces.  The 
PECS  also  provides  aircraft  stability 
augmentation  and  trim  functions. 

The  proposed  elevator  system  is  in 
many  respects  similar  to  the  rudder 
design  and  is  comprised  of  a  mix  of 
analog  and  digital  circuitry  and  has  no 
mechanical  backup.  Control  columns 
are  Connected  to  Linear  Variable 
Differential  Transducers  (LVDT).  stick 
damper(s).  auto  pilot  servo,  linear 
springs  with  break-outs  and  ate 
interconnected  with  an  electronic 
disconnect  unit. 

The  position  transducers  (LVDT). 
connected  to  the  control  columns, 
provide  signals  to  two  Powered  Elevator 
Control  Units  (PECU).  Each  PECU 
controls  two  Elevator  Servo  Actuators 
(ESA)  through  two  separate  Servo 
Actuator  Channels  (SAC).  Each  SAC  is 
subdivided  into  a  primary  control  lane 
and  a  monitor  lane.  Two  of  the  four 
ESAs.  controlled  by  one  PECU. 
positions  one  elevator  side. 

The  ESAs  have  two  modes  of 
operation,  active  and  damped.  The 
active  mode  will  result  when  mode 
control  current  from  the  PECU  and 
hydraulic  pressure  are  available.  One 
active  servo  actuator  is  sufficient  to 
operate  the  elevator  surface. 

Elevator  Servo  Actuators  valve  and 
actuator  ram  |}osition  feedback  are 
provided  by  position  transducers 
(LVDT).  The  PECUs  are  connected  to 
one  Flight  Control  Computer  via  the 
trim  relay  and  two  Digital  Air  Data 
Computers.  The  flight  control  computer 
also  provides  a  signal  to  the  auto  pilot 
servo. 

Stick  to  elevator  gearing  is  a  function 
of  Indicated  Airspeed  (IAS).  Trim  and 
stability  augmentation  are  based  on  L\S. 
vertical  acceleration  and  flap  position. 
Stick,  trim  and  elevator  position  and 
status  information  are  fed  to  the  Engine 


Indicating  and  Crew  Alerting  System 
(EICAS). 

Each  PECU  has  built  in  Automatic 
Preflight  Built  in  test  (PBIT)  and 
Continuous  Built  In  Test  (CBIT) 
circuitry  and  utilizing  cross  channel 
nomitoring. 

The  elevator's  actuators  are  supplied 
by  three  hydraulic  circuits  that  are 
physically  separated,  isolated,  fused  and 
located  to  minimize  common  cause 
failures.  The  Number  1  hydraulic  circuit 
is  powered  by  the  left  engine  and  a 
backup  DC  pump  and  accumulators. 
The  Number  2  hydraulic  circuit  is 
powered  by  the  right  engine  and  a 
backup  AC  pump  and  accumulators. 
THe  Number  3  hydraulic  circuit  is 
powered  by  an  AC  drive  pump. 

The  Number  1  hydraulic  circuit 
powers  the  left  hand  (LH)  and  right 
hand  (RH)  outboard  servo  actuators.  The 
Number  2  hydraulic  circuit  powers  the 
RH  inboard  servo  actuator,  the  Number 
3  hydraulic  circuit  powers  the  LH 
inboard  servo  actuator. 

Hydraulic  warnings  and  cautions  in 
the  event  of  hydraulic  supply  failure  are 
provided  by  the  EICAS. 

The  elevator  system  is  electrically 
supported  by  two  system  sides,  a  LH 
and  a  RH  side.  The  electrical  system  is 
normally  powered  by  two  AC 
generators,  each  driven  by  a  propeller 
gear  box.  An  APU  equipped  with  a 
standby  generator  is  installed.  When 
only  one  of  the  three  generators  is 
working,  it  supplies  power  to  both  LH 
and  RH  sides. 

Each  LH  and  RH  AC  system  side  is 
connected  via  a  Transformer  Rectifier 
Unit  (TRU)  to  a  LH  and  RH  DC  system 
made  up  of  a  network  of  DC  buses.  A 
third  center  TRU  is  connected  to  a 
center  circuit.  The  LH.  RH  and  center 
buses  can  be  supplied  from  batteries  or 
ft-om  the  TRUs.  The  center  TRU  will 
replace  a  failed  RH  or  LH  TRU.  When 
only  one  TRU  unit  is  working,  the  LH 
and  RH  buses  are  tied  together  with 
power  being  received  from  the 
remaining  TRU. 

Two  IXI  feeders  in  addition  to  two  AC 
feeders  provide  power  aft  of  the  debris 
zone.  The  LH  side  is  routed  through  the 
ceiling  and  the  RH  side  is  routed 
through  the  floor. 

Type  Certification  Basis 

The  applicable  requirements  for  U.S. 
type  certification  must  be  established  in 
accordance  with  §§21.16,  21.17,  21.19, 
21.29.  and  21.101  of  the  FAR. 
Accordingly,  based  on  the  application 
date  of  June  9.  1989.  and  Saab  Aircraft 
AB  volunteering  for  certain  later 
regulations,  the  TC  basis  for  the  Saab 
2000  airplane  is  as  follows: 


Part  25  as  amended  by  Amendments 
25-1  through  25-71,  except: 
§  25.361     Engine  torque,  as  amended  by 

Amendment  25-72. 
§  25.365     Pressurized  compartment 

loads,  as  amended  by  Amendment 

25-72. 
§  25.571     Damage  tolerance  and  fatigue 

evaluation  of  structure,  as  amended 

by  Amendment  25-72. 
§  25.772    Pilot  compartment  doors,  as 

amended  by  Amendment  25-72. 
§  25.773    Pilot  compartment  view,  as 

amended  by  Amendment  25-72. 
§  25.783(g)  Doors,  as  amended  by 

Amendment  25-72. 
§  25.905(d)  Propellers,  as  amended  by 

Amendment  25-72. 
§  25.933    Reversing  systems,  as 

amended  by  Amendment  25-72. 
§§  25.903  and  25.951  as  amended  by 

Amendment  25-73. 
§§  25.851  and  25.854  as  amended  by 

Amendment  25-74. 
§  25.729  as  amended  by  Amendment 

25-75. 
§  25.813  as  amended  by  Amendnient 

25-76. 
Part  34,  as  amended  on  the  date  of 
issuance  of  the  type  certificate. 

Part  36,  as  amended  on  the  date  of 
issuance  of  the  type  certificate. 

Special  Conditions  No.  25-ANM-66, 
dated  1/12/93,  for  Lightning  and  HIRF 
Protection. 

Special  Conditions  No.  25-ANM-82, 
dated  3/11/94,  for  Interaction  of 
Systems  and  Structure. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

Special  Conditions  No.  25-ANM-82 
were  written  for  the  rudder  and  in 
anticipation  of  the  installation  of  the 
powered  elevator.  However,  as  the  Saab 
2000  could  be  flown  without  rudder 
control  during  certain  failure 
conditions,  and  the  elevator  system  was 
not  installed  for  initial  certification, 
Special  Conditions  No.  25-ANM-82 
were  limited  to  requirements  common 
to  both  the  rudder  and  follow-on 
elevator.  The  Saab  2000,  however, 
requires  control  and  power  to  the 
elevator  all  the  time  for  safe  flight  and 
landing.  Therefore,  these  special 
conditions  supplement  Special 
Conditions  No.  25-ANM-82  for  the 
powered  elevator.  The  proposed  type 
design  of  the  Saab  2000  contains  novel 
or  unusual  design  features  not 
envisioned  by  the  applicable  part  25 
airworthiness  standards  and  therefore 
special  conditions  are  considered 
necessary  in  the  following  areas: 


Systems 

1.  Operation  Without  Normal 
Electrical  Power.  In  the  Saab  2000,  a 
source  of  electrical  power  is  required  by 
the  elevator  electronic  flight  control 
system.  Service  experience  with 
traditional  airplane  designs  has  shown 
that  the  loss  of  electrical  power 
generated  by  the  airplane's  engines  is 
not  extremely  improbable.  The  electrical 
power  system  of  the  Saab  2000  must 
therefore  be  designed  with  standby  or 
emergency  electrical  sources  of 
sufficient  reliability  and  capacity  to 
power  essential  loads  in  the  event  of  the 
loss  of  normally  generated  electrical 
power.  The  need  for  electrical  power  for 
electronic  flight  controls  was  not 
envisioned  by  part  25  since  in 
traditional  designs,  cables  and 
hydraulics  are  utilized  for  the  flight 
control  system.  Therefore,  Special 
Condition  No.  1  is  adopted  as  proposed. 

2.  Command  Signal  Integrity. 
Command  and  control  of  the  control 
surfaces  will  be  achieved  by  fly-by-wire 
systems  that  will  utilize  electronic  (AC, 
DC,  or  digital)  interfaces.  These 
interfaces  involve  not  only  the 
commands  to  the  control  surfaces,  but 
all  the  control  feedback  and  sensor 
input  signals  as  well.  These  signal 
paths,  as  well  as  the  electronic 
equipment  that  manages  them,  can  be 
susceptible  to  damage  that  may  cause 
unacceptable  or  unwanted  control 
responses.  The  damage  may  originate 
from  electrical  equipment  failures, 
mechanical  equipment  failures  or 
external  damage.  Therefore,  special 
designs  are  needed  to  maintain  the 
integrity  of  the  fly-by-wire  interfaces  to 
an  immunity  level  equivalent  to  that  of 
traditional  hydro-mechanical  designs. 
Similar  to  the  conventional  steel  cable 
controls,  positioning  of  the  electrical 
control  equipment  and  routing  of  wire 
bundles  must  provide  separation  and 
redundancy  to  ensure  maximum 
protection  from  damage  due  to  a 
common  cause.  Therefore.  Special 
Condition  No.  2  is  adopted  as  proposed. 

3.  Design  Maneuver  Requirements.  In 
a  conventional  airplane,  pilot  inputs 
directly  affect  control  surface  movement 
(both  rate  and  displacement)  for  a  given 
flight  condition.  In  the  Saab  2000,  the 
pilot  provides  only  one  of  several  inputs 
to  the  control  surfaces,  and  it  is  possible 
that  the  pilot  control  displacements 
specified  in  §§  25.331(c)(1),  25.349(a), 
and  25.351  of  the  FAR  may  not  result 

in  the  maximum  displacement  and  rates 
of  displacement  of  the  elevator.  The 
intent  of  these  noted  rules  may  not  be 
satisfied  if  literally  applied.  Therefore, 
Special  Condition  No.  3  is  adopted  as 
proposed. 


Discussion  of  Conunents 

Notice  of  Proposed  Special 
Conditions  No.  SC-95-1-NM  for  the 
Saab  Aircraft  AB  Model  Saab  2000 
Series  Airplanes  was  published  in  the 
Federal  Register  on  February  2,  1995 
(60  FR  6456).  No  comments  were 
received. 

Special  conditions  may  be  issued  and 
amended  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
will  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2). 

Under  standard  practice,  the  effective 
date  of  these  special  conditions  would 
be  30  days  after  publication  in  the 
Federal  Register.  As  the  intended  U.S. 
type  certification  date  for  the  Saab  2000 
is  April  1,  1995,  the  FAA  finds  that 
good  cause  exists  to  make  these  s[)ecial 
conditions  effective  upon  issuance. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicabiUty  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplanes. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  1344.  1348(c).  1352. 
1354(a),  1355,  1421  through  1431.  1502. 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.O.  11514;  and  49  U.S.Q  i06(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Saab  Aircraft 
AB  Model  Saab  2000  series  airplanes. 

1.  Operations  Without  Normal  Electrical 
Power.  In  lieu  of  compliance  with 
§  25.1351(d).  it  must  be  demonstrated  by  test, 
or  combination  of  test  and  analysis,  that  the 
airplane  can  continue  safe  flight  and  landing 
with  inoperative  normal  engine  generated 
electrical  jxjwer  (electrical  {xjwer  sources 
excluding  the  battery  and  any  other  standby 
electrical  sources).  The  airplane  ofjeration 
should  he  considered  at  the  critical  phase  of 
flight  and  include  the  ability  to  restart  the 
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engines  and  maintain  flight  for  the  maximum 
diversion  limn  capability  being  cedifled. 

Discussion:  The  Electronic  Flight  Control 
System  installations  establish  the  criticality 
of  the  electrical  power  generation  and 
distribution  systems,  since  the  loss  of  all 
electrical  power  may  be  catastrophic  to  the 
aircraft. 

The  Saab  2000  fly-by-wire  control  system 
requires  a  continuous  source  of  electrical 
power  in  order  to  maintain  the  flight  control 
system.  The  current  § 25. 135l(dl.  "Operation 
Without  Normal  Electrical  Power."  requires 
safe  operation  in  visual  flight  rules  (VFB) 
conditions  for  at  least  five  minutes  with 
inoperative  normal  power  This  rule  was 
structured  around  a  traditional  design 
utilizing  mechanical  control  cables  for  flight 
control  while  the  crew  took  time  to  sort  out 
the  electrical  failure  and  was  able  to  re- 
establish some  of  the  electrical  power 
gBi\eration  capaoility 

In  order  to  maintain  the  same  level  of 
safety  associated  with  traditional  designs,  the 
Saab  2000  design  must  not  be  time  limited 
in  its  operation  without  the  normal  source  of 
engine  generated  electrical  power.  It  should 
be  noted  that  service  experience  has  shown 
that  the  loss  of  all  electrical  power  which  is 
generated  by  the  airplane's  engines  is  not 
extremely  improbable  Thus,  it  must  be 
demonstrated  that  the  airplane  can  continue 
safe  flight  and  landing  with  the  use  of  its 
emergency  electrical  power  systems 
(batteries,  auxiliary  power  unit.  etc.).  This 
emergency  electrical  power  system  must  be 
able  to  power  loads  that  are  essential  for 
continued  safe  flight  and  landing.  Alto,  the 
availability  of  emergency  electrical  power 
sources,  including  any  credit  taken  for  APU 
start  reliability,  must  be  validated  in  a 
manner  acceptable  to  the  FAA. 

The  emergency  electrical  power  system 
must  be  designed  to  supply: 
— electrical  power  required  for  immediate 

safety,  which  must  continue  to  operate 

without  the  need  for  crew  action  following 

the  loss  of  the  normal  electrical  power 

system: 
—electrical  power  required  for  continued 

aafe-flight  and  landing: 
—electrical  power  required  to  restart  the 

engines. 

For  compliance  purposes: 

I.  A  test  demonstration  of  the  l(xs  of 
normal  engine  generated  power  is  to  be 
established  such  that: 

a.  The  failure  condition  should  be  assumed 
to  occur  during  night  instrument 
meteorological  conditions  IIMCI  at  the  most 
critical  phase  of  flight  relative  to  the 
electrical  power  system  design  and 
distribution  of  equipment  loads  on  the 
system. 

b.  After  the  unrestorable  loss  of  the  source 
of  normal  electrical  power,  the  airplane 
engines  must  be  capable  of  being  restarted 
and  operations  continued  in  IMC  until  visual 
meteorological  conditions  IVMCI  can  be 
reached.  (A  reasonable  assumption  can  be 
made  that  turbine  engine  driven  transport 
category  airplanes  will  not  have  to  remain  in 
IMC  for  more  than  30  minutes  after 
experiencing  the  loss  of  normal  electrical 
power). 

c.  After  30  minutes  of  operation  in  IMC.  the 
airplane  should  be  demonstrated  to  be 


capable  of  continuous  safe  flight  and  landing 
in  VMC  conditions.  The  length  of  time  in 
VMC  conditions  must  be  computed  based  on 
the  maximum  flight  duration  capability  for  ' 
which  the  airplane  is  being  certified 
Consideration  for  speed  reductions  resulting 
from  the  associated  failure  must  be  made. 

2.  Since  the  availability  of  the  emergency 
electrical  power  system  operation  is 
necessary  for  safe- flight,  this  system  must  be 
available  before  each  flight. 

3.  The  emergency  electrical  power  system 
must  be  shown  to  be  satisfactorily 
operational  in  all  flight  regimes. 

2.  Command  Signal  Integrity.  In  addition  to 
compliance  with  S  25.671  of  the  FAR.  it  must 
be  shown  that  for  the  elevator  Electronic 
Flight  Ciintrol  System  (EFCS): 

(a)  Signals  cannot  be  altered 
unintentionally,  or  that  the  altered  signal 
characteristics  are  such  that  the  control 
authority  characteristics  will  not  be  degraded 
to  a  level  that  will  prevent  continued  safe- 
flight  and  landing:  and 

(b)  Routing  of  wire  EFCS  wires  and  wire 
bundles  must  provide  separation  and 
redundancy  to  ensure  maximum  protection 
from  damage  due  to  common  cause. 

Discussion:  The  Saab  2000  will  be  using 
fly-by-wire  (FBW)  as  a  means  to  command 
and  control  the  elevator  surface  actuators.  In 
the  FBW  design  being  presented,  command 
and  control  of  the  control  surfaces  will  be 
achieved  by  electronic  (AC.  DC.  or  digital! 
interfaces  These  interfaces  involve  not  only 
the  direct  commands  to  the  elevator  control 
surfaces,  but  feedback  and  sensor  signals  as 
well. 

Malfunctions  could  cause  system 
instabilities,  loss  of  functions  or  freeze-up  of 
the  control  actuator.  It  is  imperative  that 
after  failure  at  least  one  path  of  the 
command  signal,  that  is  capable  of  providing 
safe  flight  and  landing,  remains  continuous 
and  unaltered. 

The  current  regulations,  which  primarily 
address  hydro- mechanical  flight  control 
systems.  §§25.671  and  25.672.  make  no 
specific  or  implied  reference  that  command 
and  control  signals  remain  unaltered  fivm 
external  interferences.  Present  designs 
feature  steel  cables  and  pushrods  as  a  means 
to  control  hydraulic  surface  actuators  These 
designs  are  easily  identifiable  relative  to  the 
understanding  that  they  are  necessary  for 
safe  flight  and  landing  and  thus  should  be 
protected  and  continually  inspected. 
However,  the  FBW  desists  are  not  easily 
discernible  from  non-essential  electronics 
where  placement  of  equipment  and  wire  runs 
is  not  critical  Therefore.  FBW  requires 
additional  attention  when  locating  the 
equipment  and  wire  runs. 

It  should  be  noted  that: 

— The  wording  "signals  cannot  be  altered 
unintentionally"  is  used  in  the  Special 
Condition  to  emphasize  the  need  for  design 
measures  to  protect  the  FBW  control 
system  from  the  effects  of  the  fluctuations 
in  electrical  power,  accidental  damage, 
environmental  factors  such  as  temperature, 
local  fires,  exposure  to  reactive  fluids,  etc. 
and  any  disruptions  that  may  affect  the 
command  signals  as  they  are  being 
transmitted  from  their  source  of  origin  to 
the  Power  Control  Actuators. 


3.  Design  Maneuver  Requirements 

(a)  In  lieu  of  compliance  with 
$2S.331(c)(1)ofthe  FAR.  the  airplane  is 
assumed  to  be  flying  in  steady  level  flight 
(point  Al  within  the  maneuvering  envelofw 
of  §  25.333(b))  and.  except  as  limited  by  pilot 
effort  in  accordance  with  §  25.397(b).  the 
cockpit  pitching  control  device  is  suddenly 
moved  to  obtain  extreme  [>ositive  pitching 
acceleration  (nose  up).  In  defining  the  tail 
load  condition,  the  response  of  the  airplane 
must  be  taken  into  account.  Airplane  loads 
which  occur  subsequent  to  the  point  at 
which  the  normal  acceleration  at  the  center 
of  gravity  exceeds  the  maximum  positive 
limit  maneuvering  factor,  n.  need  not  be 
considered. 

(b)  In  addition  to  the  requirements  of 

$  25.331(c),  it  must  be  established  that  pitch 
maneuver  loads  induced  by  the  system  itself 
(e.g.  abrupt  changes  in  orders  made  possible 
by  electrical  rather  than  mechanical 
combination  of  different  inputs)  are 
acceptably  accounted  for. 

Issued  in  Renton,  Washington,  on  March 
29.  1995. 
Durell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 

Directorate.  Aircraft  Certiflcation  Service. 

ANM-100. 

IFR  E)oc.  95-«371  Filed  4-4-95;  8:45  am) 
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14CFRPart71 

[Airspace  Docket  No.  95-AWA-S] 

Modification  of  the  Pensacola 
Regional,  FL,  Lexington  Blue  Grass, 
KY,  Fayetteville  Regional/Grannis 
Field,  NC,  Pope  AFB,  NC,  and 
Providence,  Theodore  Francis  Green 
State,  Rl,  Class  C  Airspace  Areas  and 
Establishment  of  the  Pensacola 
Regional,  FL,  and  Providence 
Theodore  Francis  Green  State,  Rl, 
Class  E  Airspace  Areas 

AQEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  mle. 

SUMMARY:  This  rule  modiPies  the  Class  C 
airspace  areas  at  Pensacola  Regional.  FL, 
Lexington  Blue  Grass.  KY,  Fayetteville 
Regional/Grannis  Field,  NC,  Pope  AFB, 
NC.  and  Providence,  Theodore  Francis 
Green  State.  Rl.  Airports.  This  action 
modifies  the  Lexington  Blue  Crass.  KY, 
Fayetteville  Regional/Grannis  Field,  NC, 
and  Pope  AFB.  NC,  airspace 
designations  to  reflect  continuous 
operation  and  availability  of  services. 
The  effective  hours  of  the  Pensacola 
Regional.  FL,  and  Providence.  Theodore 
Francis  Green  State.  Rl.  Class  C  airspace 
areas  are  amended  to  coincide  with  the 
associated  radar  approach  control 
facility's  hours  of  operation.  Class  C 
airspace  areas  are  predicated  on  an 
operational  air  traffic  control  tower 
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serviced  by  a  radar  approach  control 
facility.  The  designated  lateral 
boundaries  and  altitudes  of  these  Class 
C  airspace  areas  will  remain  as  they 
currently  exist.  In  addition,  this  action 
establishes  Class  E  airspace  at  Pensacola 
Regional,  FL,  and  Providence,  Theodore 
Francis  Green  State,  Rl,  Airports,  when 
the  associated  radar  approach  control 
facility  is  not  in  operation. 
EFFECTIVE  DATE:  0901  UTC,  May  25, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  17,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  C  airspace  areas 
at  Pensacola  Regional,  FL.  Lexington 
Blue  Grass.  KY.  Fayetteville  Regional/ 
Grannis  Field,  NC,  Pope  AFB,  NC,  and 
Providence,  Theodore  Francis  Green 
State,  Rl,  and  to  establish  Class  E 
airspace  areas  at  Pensacola  Regional,  FL, 
and  Providence,  Theodore  Francis 
Green  State,  Rl  (60  FR  14397). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Class  C  and 
Class  E  airspace  designations  are 
published  in  paragraphs  4000  and  6002, 
respectively,  of  FAA  Order  7400.9B 
dated  July  18,  1994.  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  C  airspace 
areas  at  Pensacola  Regional,  FL, 
Lexington  Blue  Grass,  KY.  Fayetteville 
Regional/Grannis  Field,  NC.  Pope  AFB, 
NC,  and  Providence,  Theodore  Francis 
Green  State.  Rl,  Airports.  This  action 
modifies  the  Lexington  Blue  Grass,  KY, 
Fayetteville  Regional/Grarmis  Field,  NC, 
and  Pope  AFB,  NC,  airspace 


designations  to  reflect  continuous 
operation  and  availability  of  services. 

The  effective  hours  of  the  Pensacola 
Regional,  FL,  and  Providence,  Theodore 
Francis  Green  State,  Rl,  Class  C  airspace 
areas  are  amended  to  coincide  with  the 
associated  radar  approach  control 
facility's  hours  of  operation.  The 
designated  lateral  boundaries  and 
altitudes  of  these  Class  C  airspace  areas 
will  not  change.  In  addition,  this  action 
establishes  Class  E  airspace  at  Pensacola 
Regional.  FL,  and  Providence,  Theodore 
Francis  Green  State.  Rl,  Airports  when 
the  associated  radar  approach  control 
facility  is  not  in  operation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4000— Subpart  C^—Class  C 
Airspace 


ASO  FL  C  Pensacola  Regional  Airport,  FL 
(Revised) 

Pensacola  Regional  Airport,  FL 

(Lat.  30'>28'25"  N.,  long.  87°11'12"  W.) 
That  airspiace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Pensacola 
Regional  Airpxjrt.  and  that  airspace  extending 
upward  from  1.400  feet  MSL  to  and 
including  4,200  feet  MSL  within  a  10-mile 
radius  of  the  Pensacola  Regional  Airport, 
excluding  that  airspace  within  the  5-mile 
circle  of  the  Pensacola  NAS,  FL.  Class  C 
airspiace  area.  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASO  KY  C  Lexington,  Blue  Grass  Airport, 
KY  (Revised) 

Lexington.  Blue  Grass  Airpwrt,  KY 
(Lat.  38°02'13  "  N..  long.  84''36'19"  W.) 
That  airsf)ace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-miIe  radius  of  the  Blue  Grass 
Airport;  and  that  airspace  extending  upward 
from  2,200  feet  MSL  to  and  including  5,000 
feet  MSL  within  a  10-mile  radius  of  the 
airport. 


ASO  NC  C  Fayetteville  Regional/Grannis 
Field,  NC,  (Revised) 

Fayetteville  Regional/Grannis  Field,  NC 
(Lat.  34''59'29"  N.,  long.  78°52'48"  W.) 
Gray's  Creek  Airport 

(Lat.  34°53'04"  N.,  long.  78''50'08"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Fayetteville 
Regional/Grannis  Field  excluding  that 
airspace  below  1,400  feet  MSL  within  a  1.5- 
mile  radius  of  Gray's  Creek  Airport;  and  that 
airspace  within  a  10-mile  radius  of  the 
airport  extending  upward  from  1,400  feet 
MSL  to  and  including  4.200  feet  MSL. 
excluding  that  airspace  contained  within 
Restricted  Areas  R-5311A,  B  and  C  when 
they  are  active. 


ASO  NC  C  Pope  AFB,  NC  (Revised) 

Pope  AFB,  NC 
(Lat.  35''10'16"  N..  long.  79''00'52"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Pope  AFB, 
excluding  that  airspwce  t>elow  1 ,400  feet  MSL 
contained  in  the  Simmons  Army  Air  Field, 
NC,  Class  D  airspace  area,  and  excluding  that 
airsjjace  contained  within  Restricted  Areas 
R-5311A,  B  and  C  when  they  are  active;  and 
that  airspace  within  a  10-mile  radius  of  Pope 
AFB  extending  upward  from  2,000  feet  MSL 
to  and  including  4,200  feet  MSL,  beginning 
at  the  northern  boundaries  of  R-53nA,  B 
and  C  clockwise  to  the  020°  bearing  from  the 
airport;  and  that  airspace  extending  upward 
from  1,400  feet  MSL  to  and  including  4,200 
feet  MSL  within  a  10-mile  radius  of  the 
airport  beginning  at  the  020°  bearing  from  the 
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airport  clockwise  to  the  northern  boundaries 
of  R-5311A.  B  and  C.  excluding  that  airapace 
contained  in  R-5311A.  B  and  C  when  they 
are  active  and  excluding  that  airspace 
contained  in  the  Fayetteville  Regional/ 
Crannis  Field  Airport,  NC.  Class  C  airspace 
area. 


ANE  RI  C  Providence,  Theodore  Francis 
Green  Stale  Airport,  RI  (Revised) 

Providence,  Theodore  Francis  Green  State 
Airport,  RI 
(Lat.  41'43'25"  N..  long  71'25'36"  W  ) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.100  feet  MSL 
within  a  5-mile  radius  of  the  Theodore 
Francis  Green  State  Airport  and  that  airspace 
extending  upward  from  1.300  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  015* 
bearing  from  the  air{)ort  clockwise  to  the  195* 
bearing  from  the  airfiort.  and  that  airspace 
extending  upward  from  1.700  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  195* 
bearing  from  the  airport  clockwise  to  the  015* 
bearing  from  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airfx)rt/Facility  Directory. 


Paragraph  6002— Subpart  E— Class  E 
Airspace  Areas  Designated  as  a  Surface  Area 
for  an  Airport 


ASO  FL  E2  PenMcola  Regional  Airport,  FL 
(N«w) 

Pensacola  Regional  Airport.  FL 
(Lat.  30*28'25' N.  long.  87*1 1'12"W.) 
Within  a  5-mile  radius  of  the  Pensacola 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  speciTic  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANE  RI  F.2  Providence,  Theodore  Francis 
Green  State  Airport.  RI  (New) 

Providence,  Theodore  Francis  Green  State 
Airport.  RI 
(Lat.  41*43'25"  N.,  long.  71*25'36"  W.) 
Within  a  5-mile  radius  of  the  Theodore 
Francis  Green  State  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Washington,  DC.  on  March  29. 
1995. 
Nancy  B.  Kalino%vskl, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

|FR  Doc.  95-«368  Filed  4-4-95;  8:45  ami 
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14CFRPart97 

[Docket  No.  28162;  Amdt  No.  1656] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendnrtents 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  s[>ecined  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  ex:  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 


Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPI.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 


applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  March  24, 
1995. 

Thomas  C.  Aocardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMEhfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25.  97.27.  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 


§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  '  Effective  May  25. 1995 

Dunnellon,  FL.  Dunnellon,  VOR/DME  RWY 

23,  Grig 
Tampa,  FL,  Tampa  Intl,  LOC  EC  RWY  36R, 

Amdt  19B.  Cancelled 
Hampton,  GA,  Clayton  County-Tara  Field, 

VOR/DME-A,  Orig 
Iowa  City,  I  A,  low*  City  Muni,  GPS  RWY  30, 

Orig 
Oakley,  KS.  Oakley  Muni,  NDB  OR  GPS  RWY 

34,  Amdt  2 
Alexandria,  LA,  Alexandria  Int'l,  ILS/DME 

RWY  14,  Amdt  1 
Cambridge,  NE,  Cambridge  Muni,  NDB  OR 

GPS  RWY  14,  Amdt  3 
Cambridge,  NE,  Cambridge  Muni,  NDB  OR 

GPS  RWY  32,  Amdt  3 
McCook,  NE,  McCook  Muni,  VOR  OR  GPS 

RWY  12,  Amdt  11 
McCook,  NE,  McCook  Muni,  VOR  OR  GPS 

RWY  21,  Amdt  4 
McCook,  NE,  McCook  Muni,  VOR  OR  GPS 

RWY  30,  Amdt  10 
Buffalo,  WY,  lohnson  County,  VOR/DME  OR 

GPS  RWY  30,  Amdt  5 

Note:  Iowa  City,  lA,  Iowa  City  Muni,  GPS 
RWY  30,  Orig,  EFF  27  APR  95,  published  in 
TL95-06,  is  rescinded. 

Note:  Oakley,  KS,  Oakley  Muni,  NDB  OR 
GPS  RWY  34,  Amdt  2,  EFF  27  APR  95, 
published  in  TL95-06,  is  rescinded. 

*  *   '  Effective  April  27.  1995 

Connersville,  IN,  Mettel  Field,  VOR-A,  Orig 
Connersville,  IN,  Mettel  Field,  VOR/DME  or 

GPS-A,  Amdt  5.  Cancelled 
Connersville,  IN,  Mettel  Field,  NDB  RWY  18, 

Amdt  9,  Cancelled 
Connersville,  IN,  Mettel  Field,  NDB  RWY  18, 

Orig 
Connersville,  IN,  Mettel  Field,  ILS  RWY  18, 

Orig 
Connersville,  IN,  Mettel  Field,  RNAV  or  GPS 

RWY  18,  Amdt  5,  Cancelled 
Davenport,  lA,  Davenport  Muni,  ILS  RWY  15, 

Orig 
Davenport,  lA,  Davenport  Muni,  LOC  RWY 

15,  Amdt  3,  Cancelled 
Fort  Scott,  KS,  Fort  Scott  Muni,  NDB  OR  GPS 

RWY  17,  Amdt  11 

*  *   '  Effective  December  8.  1994 

Steamboat  Springs,  CO,  Steamboat  Springs/ 
Bob  Adams  Field,  VOR/DME-C,  Amdt  1 

*  *   *  Effective  Upon  Publication 

Philadelphia,  PA,  Philadelphia  Intl,  ILS  RWY 
9L,  Amdt  2 

(FR  Doc.  95-8364  Filed  4-4-95;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No,  28163;  Amdt  No,  1657] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  ever)'  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulator}'  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
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8260  and  the  National  Flight  Data 
Center  (FDCl/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SlAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identiTies 
the  airport,  its  location,  the  procedure 
identiBcation  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  changes  considerations, 
this  amendment  incorporates  only 
specific  changes  contained  in  the 
content  of  the  following  FDC/P  NOT  AM 
for  each  SIAP.  The  SLAP  information  in 
some  previously  designated  FDC/ 
Temporary  (FDC/T)  NOTAMs  is  of  such 
duration  as  to  be  permanent.  With 
conversion  to  FDC/P  NOTAMs.  the 
respective  FDC/T  NOTAMs  have  been 
cancelled. 


The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC  on  March  24, 
1995. 

Thomas  C.  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

§597.23.  97.25,  97.27,  97.29,  97.31.  97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs: 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SLAPs,  identified  as  follows: 

*   *   •  Effective  upon  publication — 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

03A)8«5 

NC 

MO  

NM  

AK  

Hickory 

Perryville  

Santa  Fe  

Hickory  Regional 

FDC  5/1075 

FDC  5/1110 

FDC  5/1152 
FDC  5/1230 

ILS  Rwy  24  Amdt  6.  This 

corrects  Notam  in  TL  95- 

07. 
VOR/DME  RNAV  Rwy  19. 

Amdt  2. 
ILS  Rwy  2  Anxft  4. 
NDB/DME  OR  GPS-1.  Rwy 

2.  Orig  B. 

03/09/95 

Perryville  Muni  

03/13/95 

Santa  Fe  County  Muni 

03/20/95 

Nome  

Nome  

Nome 

Nome 
Alaska 

NDB/DME  OR  GPS-1.  RWY  2.  ORIG  B. 
FDC  Date:  03/20/95 

FDC  5/1230/OME/  FI/P  NOME.  NOME. 
AK.  NDB/DME  OR  GPS-1.  RWY  2.  ORIG  B 


.  .  .  MNM  ALT  BAIME  TO  OYN  NDB/DME 
5400  FEET.  GAITS  TO  OYN  NDB/DME  4000 
FEET.  OME  VORTAC  TO  OYN  NDB/DME 
3200  FEET,  FDV  NDB  TO  OYN  NDB/DME 
3200  FEET.  AND  OYN  NDB/DME  TO  OYN 
212  BRG/5  DME  2900  FEET.  THIS  IS  NDB/ 
DME  OR  GPS-1 .  RWY  2.  ORIG  C. 


Penyville 

Perryville  Mur\i 

Missouri 

VOR/DME  RNAV  RWY  19.  AMDT  2. 

FDC  Date:  03/09/95 

FDC  5/1110/K02/  Fl/P  PERRYVILLE 
MUNI.  PERRYVILLE.  MO.  VOR/DME  RNAV 
RWY  19.  AMDT  2.  .  .  CHANGE  ALL 


REFERENCE  TO  RWY  01/19  TO  RWY  02/20. 
THIS  BECOMES  VOR/DME  RNAV  RWY  20. 
AMDT  2A. 

Hickory 

Hickory  Regional  _      * 

North  Carolina 

ILS  RWY  24  AMDT  6. 

FDC  Date:  03/08/95 

THIS  CORRECTS  NOTAM  IN  TL  95-07. 

FDC  5/1075/HKY/  FI/P  HICKORY 
REGIONAL,  HICKORY.  NC.  ILS  RWY  24 
AMDT  6.  .  .ADD  NOTE.  .  .  OBTAIN  LCL 
ALSTG  ON  CTAF;  WHEN  NOT  RECEIVED. 
USE  WILKES  COUNTY  ALSTG  AND 
INCREASE  ALL  DH/MDAS  300  FEET  AND 
ALL  VIS  1  MILE.  THIS  BECOMES  ILS  RWY 
24  AMDT  6 A. 

Santa  Fe 

Santa  Fe  County  Muni 
New  Mexico 

ILS  RWY  2  AMDT  4. 
FDC  Date:  03/13/95 

FDC  5/1152/SAF/  FI/P  SANTA  FE 
COUNTY  MUNI.  SANTA  FE.  NM.  ILS  RWY 
2  AMDT  4  .  .  .  CHG  NOTE  TO  READ  .  .  . 
ADF  REQUIRED. 

[FR  Doc.  95-a363  Filed  4-4-95;  8:45  am] 

BILLMO  CODE  4>1fr-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  No.  34-35548] 

Establishment  of  Commission  Quorum 
Requirement 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  rules  to  specify  the 
number  of  Commission  members  that 
constitute  a  quorum.  The  amendments 
are  designed  to  promote  flexibility, 
finality,  and  collegiality  of  agency 
decisionmaking. 
EFFECTIVE  DATE:  May  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Stahr.  Assistant  General 
Counsel,  or  C.  Hunter  Jones,  Special 
Counsel,  Office  of  the  General  Counsel, 
at (202) 942-0888. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  modifying  17  CFR 
200.40-200.42  to  provide  that  three 
members  constitute  a  quorum  of  the 
Commission,  with  two  important 
exceptions.  First,  if  the  number  of 
members  in  office  is  two  or  one.  that 
number  is  sufficient  for  a  quorum. 
Second,  if  the  number  of  members  in 
office  minus  the  number  disqualified 


with  respect  to  a  matter  is  two,  two 
constitute  a  quorum  for  purposes  of  that 
matter. 

The  Securities  Exchange  Act  of  1934 
("Exchange  Act"),  unlike  many  statutes 
that  establish  federal  agencies,  does  not 
establish  a  quorum  requirement  for  the 
Commission.  In  the  past,  the  practice  of 
the  Commission  has  generally  been  that 
three  members  constitute  a  quorum.  See 
In  re  International  Paper  &■  Power  Co., 
2  SEC  792,  793  n.l  (1937),  rev'd  on 
other  grounds  sub  nom.  Lawless  v.  SEC, 
105  F.2d  574  (1st  Cir.  1939).  This 
practice,  however,  has  never  been 
formally  adopted  as  a  policy  or  rule. 

The  Commission,  which  currently  has 
only  three  members,  hhs  reconsidered 
its  quorum  practice.  It  has  decided  to 
adopt  a  general  rule,  with  the 
exceptions  discussed  below,  that  three 
commissioners  are  required  for  a 
quorum.  Although  this  rule  may  create 
difficulties  when  only  three 
commissioners  are  in  office,  these 
difficulties  are  outweighed  by  the 
benefits  of  having  all  three 
commissioners  deliberate  and  vote  on 
matters. 

Situations  arise,  however,  in  which 
only  two  members  are  able  to 
participate  in  a  matter.  When  three 
members  are  in  office,  for  example,  one 
member  may  recuse  himself  or  herself 
from  considering  a  matter.  See  1 7  CFR 
200.60.  Similarly,  it  is  possible  that,  at 
some  point,  there  would  be  only  two 
commissioners  in  office.  In  the  past,  the 
Commission  has  resorted  to  the  duty 
officer  procedure  to  deal  with  urgent 
matters  as  to  which  only  two 
commissioners  are  available.  See  17 
CFR  200.42.  The  duty  officer  procedure, 
however,  because  it  is  a  form  of 
delegation,  is  not  available  for 
rulemaking.  See  Exchange  Act  Section 
4A(a).  Moreover,  although  a  duty 
officer's  action  is  Commission  action 
unless  and  until  the  Commission  directs 
otherwise,  see  17  CFR  200.42(c)(3),  the 
Commission  cannot  affirm  the  duty 
officer's  action  when  only  one  other 
Commission  member  is  available  to 
consider  the  matter.  Finally,  and 
perhaps  most  importantly,  it  is  more 
consistent  with  the  collegial  nature  of 
the  Commission  to  allow  the  two 
qualified  members  to  address  such 
matters  as  a  Commission. 

The  Commission  also  believes  that  it 
would  be  appropriate  to  preserve  the 
flexibility  necessary  to  take  effective 
action  in  the  event,  however  unlikely, 
that  there  would  be  a  period  with  only 
one  commissioner  in  office.  To  provide 
adequate  flexibility  in  this  unlikely 
situation,  the  Commission  is  providing 
that  one  commissioner  would  constitute 
a  quorum  if  no  other  commissioners  are 


in  o^ice.  The  Commission  does  not 
believe  it  is  necessary,  at  this  time,  to 
provide  that  one  commissioner  may 
constitute  a  quorum  when 
disqualifications  result  in  only  one 
commissioner  being  available  to  deal 
with  a  particular  matter. 

Accordingly,  the  Commission  is 
adopting  a  new  rule,  at  17  CFR  200.41. 
providing  that  three  members  constitute 
a  quorum  unless  only  two  members  or 
one  member  are  in  office,  or  unless, 
because  of  disqualifications,  only  two 
members  are  available  to  deal  with  a 
particular  matter.  The  Commission  is 
also  amending  17  CFR  200.40  to  clarify 
that  it  applies  only  to  meetings  that  are 
subject  to  the  Government  in  the 
Sunshine  Act. 

The  Commission  has  determined  that 
these  amendments  and  additions  to  its 
procedural  rules  relate  solely  to  the 
agency's  organization,  procedure  or 
practice.  Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  and  comment  are  not 
applicable.  See  5  U.S.C.  553.  Similarly, 
the  provisions  of  the  Regulatory 
Flexibility  Act,  which  apply  only  when 
notice  and  comment  are  required  by  the 
APA  or  other  laws,  are  not  applicable. 
See  5  U.S.C.  601-612. 

Effects  on  Competition 

Section  23(a)(2)  of  the  Exchange  Act 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  furthering  the  purposes  of  the 
Exchange  Act  See  15  U.S.C.  78w(a)(2). 
The  Commission  has  considered  the 
changes  adopted  in  this  release  in  light 
of  the  standards  cited  in  section  23(a)(2) 
and  believes  that  their  adoption  would 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  Exchange  Act. 

Statutory  Basis  of  Rule 

The  amendments  to  the  Commission's 
rules  are  adopted  pursuant  to  the 
authorities  set  forth  therein. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble,  title  17.  chapter  II.  part  200  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PART  20&-ORGANIZATION: 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200, 
subpart  B,  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552b:  15  U.S.C.  78d- 
1  and  78w. 

2.  Section  200.40  is  revised  to  read  as 
follows: 

§  200.40    Joint  disposition  of  business  by 
Commission  meeting. 

Any  meeting  of  the  Conunission  that 
is  subject  to  the  provisions  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b,  shall  be  held  in  accordance 
with  sub{>art  I  of  this  part.  The 
Commission's  Secretary  shall  prepare 
and  maintain  a  Minute  Record  reflecting 
the  official  action  taken  at  such 
meetings. 

§§  200.41  and  200.42    [Redesignated  m 
%%  200.42  and  200.43] 

3.  Sections  200.41  and  200.42  are 
redesignated  as  §§  200.42  and  200.43. 
and  §  200.41  is  added  to  read  as  follows: 

§  200.41    Quorum  of  ttie  Commission. 

A  quorum  of  the  Commission  shall 
consist  of  three  members;  provided, 
however,  that  if  the  number  of 
Commissioners  in  office  is  less  than 
three,  a  quorum  shall  consist  uf  the 
number  of  members  in  office,  and 
provided  further  that  on  any  matter  of 
business  as  to  which  the  nunli'/r  of 
members  in  office,  minus  th^:  number  of 
members  who  either  have  di..<|iialified 
themselves  from  consideration  of  such 
matter  pursuant  to  §  200.60  ui  are 
otherwise  disqualified  from  such 
consideration,  is  two,  two  members 
shall  constitute  a  quorum  for  purposes 
of  such  matter. 

§200.42    [Amended] 

4.  In  newly  redesignated  §  200.42,  in 
paragraph  (a)  the  reference  to  "§  200.42" 
is  revised  to  read  "§  200.43"  and  in 
paragraph  (b)  the  reference  to 

■'§  200.41(a)"  is  revised  to  read 
"§  200.42(a)". 

§200.43    [Anwnded] 

5.  In  newly  redesignated 

§  200.43(c)(1),  the  reference  to 

"§  200.42(a)"  is  revised  to  read 

"§  200.43(a)"  and  the  reference  to 

"%  200.41"  is  revised  to  read  "§  200.42". 

§200.401    [Anwnded] 

6.  In  §  200.401(a),  the  reference  to 

"§  200.41  or  §  200.42"  is  revised  to  read 
"§200.42  or  §200.43". 

Dated:  March  30. 1995. 


By  the  Commission. 
Margaret  H.  McFarland, 

Chputy  Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  93>M)283] 
BIN  090&-AD89 

Food  Lal>ellng;  Placement  of  the 
Nutrition  Label  on  Food  Packages 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  provide 
increased  flexibility  in  the  placement  of 
the  nutrition  label  on  packaged  foods.  In 
situations  in  which  the  principal 
display  and  information  panels  cannot 
accommodate  all  the  required  labeling 
information,  and  the  package  has  a  total 
surface  area  available  to  bear  labeling  of 
greater  than  40  square  inches  (sq  in),  the 
amendment  allows  the  nutrition  label  to 
be  placed  on  any  panel  that  can  be 
readily  seen  by  the  consumer.  This 
action  is  being  taken  in  response  to 
comments  received  on  the  final  rule  of 
January  6,  1993,  entitled  "Food  Labeling 
Regulations  Implementing  the  Nutrition 
Labeling  and  Education  Act  of  1990; 
Opportunity  for  Comments," 
(hereinafter  "the  implementation  final 
rule"),  and  on  the  proposed  rule  of 
August  18.  1993,  entitled  "Food 
Labeling;  Placement  of  the  Nutrition 
Label  on  Food  Packages." 
EFFECTIVE  DATE:  May  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:. 
Arietta  M.  Beloian,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-5430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Principal  Display  Panel  and 
Information  Panel 

Under  FDA's  regulations  (§  101.1  (21 
CFR  101.1)).  the  part  of  a  label  that  is 
most  likely  to  be  displayed,  presented, 
shown,  or  examined  by  a  consumer 
under  customary  conditions  of  display 
for  retail  sale  is  called  "the  principal 
display  {>anel."  This  panel  must  include 


the  statement  of  identity  for  the  product 
and  its  net  weight.  In  addition,  to 
provide  consistency  and  uniformity  in 
the  presentation  of  label  information  to 
consumers.  FDA  has  provided  for  a 
second  display  panel  for  information 
that  must  be  included  on  the  label  but 
that  is  not  required  to  appear  on  the 
principal  display  panel.  This  alternate 
panel  is  called  "the  information  panel" 
(§101.2  (21  CFR  101.2)). 

The  information  panel  is  defined  in 
§  101.2(a)  as  that  part  of  the  label  that 
is  immediately  contiguous  and  to  the 
right  of  the  principal  display  panel. 
Section  101.2(a)(1)  specifies  that  if  the 
first  panel  to  the  right  of  the  principal 
display  panel  is  too  small  to 
accommodate  the  necessary 
information,  or  is  otherwise  unusable 
label  space,  the  panel  immediately 
contiguous  and  to  the  right  of  that  part 
of  the  label  may  be  used  as  the 
information  panel.  Accordingly,  FDA's 
regulations  direct  manufacturers  to 
move  the  information  required  to  appear 
on  the  information  panel  as  a  unit  when 
the  first  available  information  panel  will 
not  accommodate  all  the  required 
information.  Pursuant  to  §  101.2(e),  all 
information  appearing  on  the 
information  panel  must  be  presented  in 
one  place  without  other  intervening 
material. 

Section  101.2(b)  states  that  the 
ingredient  listing;  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor;  and  nutrition  information 
must  appear  either  on  the  principal 
display  panel  or  on  the  information 
panel,  unless  otherwise  specified  by 
regulation.  Section  101.2(d)(1)  requires 
that  all  information  required  to  appear 
on  the  principal  display  panel  or  the 
information  panel  appear  on  the  same 
panel  unless  there  is  insufficient  space, 
in  which  case  it  may  be  divided 
between  the  principal  display  panel  and 
information  panel  in  accordance  with 
§§  101.1  and  101.2.  In  determining  the 
sufficiency  of  the  available  space,  under 
§  101.2(d)(1).  any  vignettes,  designs,  and 
other  nonmandatory  label  information 
are  not  to  be  considered. 

B.  Mandatory  Nutrition  Labeling 

In  the  Federal  Register  of  January  6. 
1993.  FDA  issued  a  final  rule  entitled 
"Food  Labeling:  Mandatory  Status  of 
Nutrition  Labeling  and  Nutrient  Content 
Revision,  Format  for  Nutrition  Label" 
(58  FR  2079)  (hereinafter  referred  to  as 
"the  mandatory  nutrition  labeling  final 
rule"),  which  included  provisions  to 
require  nutrition  labeling  on  most  foods 
that  are  regulated  by  FDA  and  tospecify 
a  new  format  for  declaring  nutrition 
labeling.  FDA  took  this  action,  in  part, 
to  implement  the  Nutrition  Labeling  and 


Education  Act  of  1990  (Pub.  L.  101- 
535).  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  Section  101. 9(i) 
(21  CFR  101.9(i)).  which  FDA  added  to 
its  regulations  as  part  of  the  mandatory 
nutrition  labeling  final  rule,  states  that. 
except  as  provided  in  §  101.9(j)(13).  the 
location  of  the  nutrition  label  must  be 
in  accordance  with  §  101.2. 

In  recognizing  the  demands  for  label 
space  made  by  nutrition  labeling,  the 
agency  included  a  provision  in  the 
mandatory  nutrition  labeling  final  rule 
that  allows  nutrition  information  to  be 
presented  on  any  label  panel  on 
packages  that  have  a  total  surface  area 
available  to  bear  labeling  of  40  sq  in  or 
less  (see  §  101.9(j)(13)(ii)(D)).  The 
flexibility  provided  by  this  provision 
reflects  the  agency's  recognition  that  it 
is  more  important  that  the  nutrition 
information  be  presented  on  the 
immediate  package  than  that  it  be 
presented  in  any  particular  place  (58  FR 
2079  at  2156).  FDA  stated  that  given  the 
consistent  appearance  of  the  nutrition 
information  that  will  be  produced  by 
the  format  elements  that  it  adopted,  and 
the  educational  efforts  of  government, 
industry,  and  consumer  organizations, 
consumers  will  know  to  look  for,  and  be 
able  to  recognize,  nutrition  information, 
even  if  it  is  not  presented  to  the  right 
of  the  principal  display  panel.  Section 
101.9(j)(13)(ii)(D)  does  not  provide  an 
exception,  however,  for  the  placement 
of  nutrition  information  on  packages  of 
more  than  40  sq  in  when  the  principal 
display  and  information  panels  of  those 
packages  cannot  accommodate  all  of  the 
required  information. 

On  January  6,  1993,  the  agency 
published,  along  with  the  mandatory 
nutrition  labeling  final  rule  and  various 
other  final  rules,  the  implementation 
final  rule  (58  FR  2066).  This  document 
gave  interested  persons  30  days  to 
comment  on  any  technical  issues  that 
had  not  been  raised  in  earlier 
comments.  In  response  to  this 
document,  FDA  received  a  number  of 
comments  that  requested  greater 
flexibility  in  the  placement  of  the 
nutrition  label  because  of  the  increased 
amount  of  space  needed  to  meet  the 
type  size  and  spacing  requirements  of 
the  new  nutrition  label.  These 
comments  included  product  labels  that 
illustrated  the  difficulties  presented  in 
trying  to  place  the  required  label 
information  on  the  information  panel. 

In  the  Federal  Register  of  August  18, 
1993  (58  FR  44091),  FDA  published  a 
proposed  rule,  entitled  "Food  Labeling; 
Placernent  of  the  Nutrition  Label  on 
Food  Packages,"  to  amend  its 
regulations  on  the  placement  of 
nutrition  information  on  packages 
having  a  total  surface  area  for  labeling 


of  greater  than  40  sq  in.  For  such 
situations,  the  agency  proposed  to  add 
§  101.9(j)(17).  Under  this  provision, 
when  the  package  cannot  accommodate 
all  information  required  by  regulation 
on  its  principal  display  panel  and 
information  panel,  the  nutrition  label 
may  be  moved  to  any  alternate  panel 
that  can  be  readily  seen  by  the 
consumer.  Furthermore,  under  proposed 
§  101.9(j)(17).  the  space  needed  for 
vignettes,  designs,  and  other 
nonmandatory  label  information  may  be 
considered  when  determining  the 
sufficiency  of  available  space  on  the 
principal  display  panel.  FDA  also 
proposed  to  revise:  (1)  §  101. 9(i)  to  make 
reference  to  the  exemption  from  §  101.2 
for  products  covered  by  proposed 
§  101.9(j)(17).  and  (2)  §  101.2(d)(1)  to 
exclude  from  its  coverage  products  that 
are  exempt  under  §  101.9(j)(17).  FDA 
also  proposed  to  make  a  number  of 
ancillary  modifications  to  all  of  the 
regulations  that  pertain  to  relative 
nutrient  content  claims,  specifically  to 
those  sections  that  require  that  the 
statement  that  compares  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  with  that  in  the 
reference  food  appear  either  adjacent  to 
the  most  prominent  claim  or  on  the 
information  panel.  Under  the  proposed 
modification,  the  comparative 
quantitative  information  may  be  placed 
either  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  label,  without 
regard  to  the  panel  on  which  the 
nutrition  label  appears.  The  agency 
proposed  to  make  this  modification  to 
each  regulation  in  part  101  (21  CFR  part 
101)  that  pertains  to  relative  nutrient 
content  claims  (e.g.,  "more,"  "light"). 

In  addition,  in  response  to  other 
comments  that  FDA  received  on  the 
implementation  final  rule,  the  agency 
proposed  to  amend  §  101.61(c)(2)(iii)  to 
require  that  the  statement  "not  a  sodium 
free  food"  on  foods  that  are  not  sodium 
free  and  yet  whose  label  bears  a  claim 
of  "unsalted"  be  placed  adjacent  to  the 
nutrition  label  rather  than  on  the 
information  panel. 

Interested  persons  were  given  until 
October  18,  1993.  to  comment  on  the 
proposal. 

II.  Comments  and  the  Agency's 
Response 

FDA  received  19  letters,  each 
containing  1  or  more  comments,  in 
response  to  the  proposal  from  trade 
associations,  food  manufacturers,  a  state 
government,  and  a  foreign  government. 
The  comments  unanimously  supported 
the  proposal.  However,  a  few  comments 
contained  suggestions  for  clarifying  the 
regulations  and  for  modifying  additional 
related  sections  that  were  not  covered  in 


the  proposal.  FDA  is  responding  to 
these  comments  in  this  document.  In 
addition,  the  agency  received  a  few 
comments  that  addressed  issues  such  as 
type  size  and  leading  (i.e.,  format) 
requirements  and  specific  problems 
pertaining  to  the  placement  of  the 
ingredient  list  on  muhi-packs  of  ready- 
to-eat  cereals.  These  issues  are  outside 
the  scope  of  the  proposal,  and  therefore 
FDA  will  not  address  them  in  this 
document. 

A.  Flexibility  in  Placement 

1.  All  the  relevant  comments 
supported  FDA's  proposal  in 
§  101.9(j)(17)  to  allow  consideration  of 
the  space  needed  for  vignettes,  designs, 
and  other  nonmandatory  label 
information  on  the  principal  display 
panel  in  deciding  whether  the  space  on 
that  panel  and  the  information  panel  is 
adequate  for  presentation  of  the 
nutrition  label.  One  comment,  however, 
objected  to  the  agency's  failure  to 
provide  for  consideration  of 
norunandatory  information  on  the 
information  panel  as  part  of  the 
determination  as  to  whether  there  is 
sufficient  space  available  for  the 
nutrition  label.  The  comment  stated  that 
the  agency's  position  that  the  nutrition 
facts  box  will  be  so  recognizable  that 
consumers  will  not  have  difficulty 
locating  it  regardless  of  where  it  appears 
on  the  label  seems  to  support  giving 
consideration  to  space  needs  for 
vignettes,  designs,  and  other 
nonmandatory  information  on  the 
information  panel  as  well  as  on  the     • 
principal  display  panel.  The  comment 
asked  that  the  agency  clarify  its  intent 
and  permit  nonmandatory  label 
information  on  the  information  panel  to 
be  taken  into  account  when  deciding 
whether  there  is  sufficient  space  on  that 
panel  for  the  nutrition  facts  box. 

The  agency's  intent  in  this  rulemaking 
was  not  to  remove  all  constraints  on  the 
placement  of  the  nutrition  label  but 
rather  to  provide  added  flexibility  when 
needed  by  industry  to  facilitate  placing 
the  new  nutrition  label  on  food 
packages.  In  attempting  to  accomplish 
this  purpose,  the  proposal  did  not 
address  the  issue  of  nonmandatory 
information  on  the  information  panel. 
The  agency  did  not  see  a  need  to  alter 
the  current  requirement  in  §  101.2(d)(1) 
that  all  required  information  (including 
the  nutrition  label;  the  ingredient  list; 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor; 
and  the  percent  juice  declaration)  be 
placed  on  the  information  panel,  if  not 
on  the  principal  display  panel,  when 
there  is  sufficient  space  to  do  so. 

In  support  of  the  proposal,  FDA  noted 
that  the  appearance  of  many  packages 
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could  be  significantly  affected  if 
regulations  did  not  allow  vignettes, 
designs,  and  other  nonmandatory 
information  on  the  principal  display 
panel  to  be  considered  in  calculating  the 
amount  of  available  label  space.  The 
agency  also  noted  that  current  industry 
practice  almost  never  places  the 
nutrition  label  on  the  principal  display 
panel  unless  there  is  no  alternative 
panel  on  the  package.  These  two  factors, 
which  were  the  impetus  for  the  subject 
proposal,  do  not  apply  to  vignettes, 
designs,  and  other  nonmandatory 
information  on  the  information  panel. 
Thus,  the  interests  of  consumers  will  be 
served  best  by  continuing  to  have  this 
information  appear  together  wherever 
possible.  Moreover,  having  the  nutrition 
label,  the  ingredient  list,  and  the  name 
and  place  of  business  of  the 
manufacturer,  packer,  or  distributor 
appear  on  the  same  panel  simpliHe^  the 
consumers'  search  for  this  information. 
The  comment  did  not  advance  any 
arguments  that  suggested  a 
countervailing  benefit  to  the  public  from 
allowing  nonmandatory  label 
information  to  replace  nutrition  labeling 
on  the  information  panel.  Accordingly, 
the  agency  is  not  making  the  requested 
change. 

2.  One  comment  stated  that  the 
second  sentence  of  proposed 

§  101.9())(17)  needed  to  be  clarified 
because  there  was  confusion  in  trade 
publications  about  the  significance  of 
nonmandatory  information  on  the 
information  panel. 

,  FDA  agrees  that  it  is  necessary  to 
clarify  the  differences  in  the  agency's 
treatment  of  nonmandatory  information 
on  the  principal  display  panel  as 
opposed  to  on  the  information  panel. 
Accordingly,  the  agency  is  revising 
§  101.9(j)(17)  to  add  a  sentence  at  the 
end  of  the  subparagraph  that  reads: 
"Nonmandatory  label  information  on 
the  information  panel  shall  not  be 
considered  in  determining  the 
sufficiency  of  available  space  for  the 
placement  of  the  nutrition  label." 

B.  Statements  of  Ingredients,  and  Name 
and  Place  of  Business 

FDA  did  not  propose  to  modify  the 
requirement  that  manufacturers  list 
ingredient  information  and  the  name 
and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  on 
the  principal  display  panel  or  the 
information  panel.  Under  §101. 9(j)(13) 
and  proposed  §  101.9(j)(17),  only  the 
nutrition  label  could  be  placed  on 
another  panel. 

3.  Three  comments  urged  that  the 
agency  allow  the  ingredient  statement 
(§  101.4)  and  the  name  and  place  of 
business  of  the  manufacturer,  packer,  or 


distributor  (§  101.5)  to  be  presented 
adjacent  to  the  nutrition  label  on  any 
other  label  panel  that  can  be  readily 
seen  by  consumers  when  the 
information  panel  is  too  small  to 
accommodate  all  the  required 
information.  They  argued  that,  although 
consumers  may  now  look  for  the 
ingredient  list  and  the  name  and  place 
of  business  statement  on  the  principal 
display  panel  or  information  panel,  it 
was  likely  that  these  statements  would 
be  seen  if  listed  on  the  same  panel  as 
the  nutrition  information,  which  must 
be  readily  observable.  Furthermore,  the 
comments  argued,  consumers  are 
accustomed  to  seeing  all  of  this 
information  on  one  panel,  and 
manufacturers  often  incorporate  the 
ingredient  list,  the  name  and  place  of 
business  statement,  and  the  nutrition 
label  into  one  design. 

Among  these  comments,  one  ' 

recommended  revised  wording  in 
§  101.4(a)(1)  to  implement  the  change, 
i.e.,  to  state  that  ingredients  are  to  be 
listed  on  either  the  principal  display 
panel,  the  information  panel,  or  the 
label  panel  on  which  the  mandatory 
nutrition  information  appears.  The 
comment  stated  that  because  §  101.5(a) 
requires  that  the  label  of  a  food  in 
package  form  specify  conspicuously  the 
name  and  address  of  the  manufacturer, 
packer,  or  distributor,  that  regulation 
need  not  be  amended  because  it  allows 
manufacturers  the  option  of  placing 
such  information  in  a  place  where  the 
consumer  will  see  it. 

The  agency  has  considered  these 
comments  and  is  not  making  the 
requested  change  because  a  change  of 
the  magnitude  of  that  suggested  was  not 
foreshadowed  by  the  proposal.  The 
ingredient  statement  and  the  name  and 
place  of  business  statements  have 
appeared  on  either  the  principal  display 
or  the  information  panels  for  nearly  20 
years.  Allowing  the  ingredient  list  and 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  to 
move  off  the  information  panel 
whenever  there  is  insufficient  space  for 
them  to  appear  with  the  nutrition  label 
would  represent  a  significant 
redefinition  of  what  constitutes  the 
information  panel.  While  the  portion  of 
the  food  supply  that  would  be  affected 
is  unknown,  it  could  be  substantial. 
Companies  interested  in  pursuing  this 
suggestion  should  submit  a  citizen 
petition  under  §  10.30  (21  CFR  10.30) 
that  would  address  the  possible 
ramifications  of  such  a  change  on  food 
packages  and  on  consumers'  use  of  the 
required  label  information. 

It  should  be  noted,  however,  that 
under  §  101.2(a)(1),  when  there  is 
insufficient  space  on  the  panel 


immediately  contiguous  and  to  the  right 
of  the  principal  display  panel  for  all 
required  components,  the  ingredient 
list;  the  name  and  place  of  business  of 
the  manufacturer,  packer,  or  distributor; 
and  the  nutrition  label  may  be  moved  as 
a  unit  to  the  next  panel  immediately 
contiguous  and  to  the  right  of  that 
panel. 

C.  Clarification 

4.  One  comment  requested  that  FDA 
allow  for  the  placement  of  nutrition 
information  on  either  side  of  a  center- 
seamed  back  panel,  such  as  on  flexible 
film  bags  used  for  snack  foods  that  do 
not  have  information  printed  on  the 
sides,  top,  or  bottom  of  the  package.  The 
comment  argued  that  the  bag  is  easily 
rotated  from  front  to  back,  and  that  the 
full  center-seamed  back  panel  is  in  plain 
view. 

Section  101.2(a)  states  that  the 
"information  panel"  is  that  part  of  the 
label  immediately  contiguous  and  to  the 
right  of  the  principal  display  panel 
when  observed  facing  the  principal 
display  panel.  If  the  part  of  the  label 
immediately  contiguous  and  to  the  right 
of  the  principal  display  panel  is  too 
small  to  accommodate  the  necessary 
information,  the  next  panel  immediately 
contiguous  and  to  the  right  of  the  fold 
may  be  used  (see  §  101.2(a)(1)).  In  the 
case  of  flexible  film  bags  of  snack  foods 
with  folded  or  pleated  side  panels  that 
do  not  provide  any  additional  usable 
label  space,  the  back  panel  of  the  bag  is 
the  information  panel.  FDA  interprets 
the  back  panel  to  be  the  full  back  panel 
of  the  flexible  bag,  regardless  of  the 
presence  or  absence  of  a  seam. 
Therefore,  the  nutrition  label  may  be 
located  on  any  part  of  the  back  panel. 
Wherever  it  is  placed,  however, 
§  101.2(e)  requires  that  there  be  no 
intervening  material  between  it  and  the 
other  pieces  of  required  information. 

III.  Other  Provisions 

5.  All  comments  addressing  the  aspect 
of  the  proposal  on  relative  nutrient 
content  claims  supported  the  proposed 
requirement  that  the  comparative 
quantitative  information  be  positioned 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label.  However,  in  light 
of  §  101.2(e),  which  states  that  all 
required  information  on  the  information 
panel  appear  in  one  place  without  other 
intervening  material,  the  agency  is 
concerned  that  the  proposed  codified 
language  pertaining  to  relative  claims  in 
§§  101.54.  101.56.  101.60.  101.61.  and 
101.62  that  would  require  quantitative 
information  to  be  "declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  label  *   *   *"  might  be 
interpreted  to  mean  that  when  the 
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nutrition  label  remains  on  the 
information  panel,  the  quantitative 
information  has  to  be  immediately 
adjacent  to  the  nutrition  label  rather 
than  being  allowed  to  be  placed 
elsewhere  on  the  information  panel  in 
proximity  with  other  required 
information,  as  is  in  fact  the  case.  Such 
a  literal  interpretation  of  the  words 
"adjacent  to  the  nutrition  label"  could 
have  the  unintended  effect  of  requiring 
current  labels  containing  relative  claims 
to  be  redesigned  for  the  sole  purpose  of 
relocating  the  quantitative  information. 
The  same  concern  exists  for 
§  101.61(c)(2)(iii).  which  addresses  the 
placement  of  the  statement  "not  a 
sodium  free  food"  on  foods  that  are  not 
sodium  free  and  yet  whose  label  bears 
a  claim  of  "unsalted." 

To  prevent  such  a  misunderstanding, 
FDA  is  modifying  the  codified  language 
pertaining  to  relative  claims  (i.e., 
"more"  claims:  §  101.54(e)(l)(iii)(B)  and 
(e)(2)(iii)(B);  "light"  claims: 
§101.56(b)(3)(ii),(c)(l)(ii){B), 
(c)(2)(ii)(B),  and  (g);  calorie  claims: 
§101.60(b)(5)(ii)(B),(b)(6)(ii)(B). 
(c)(4)(ii)(B),  and  (c)(5)(ii)(B);  sodium 
claims:  §101.61(b)(6)(ii)(B)  and 
(b)(7)(ii)(B);  and  fat,  fatty  acid,  and 
cholesterol  claims:  §  101.62(b)(4)(ii)(B), 
(b)(5)(ii)(B),  (c)(4)(ii)(B),  (c)(5)(ii)(B), 
(d)(l)(ii)(F)(2),(d)(2)(iii)(E)(2), 
(d)(2)(iv)(E)(2),(d)(4)(i)(C)(2), 
(d)(4){ii)(D)(2).  (d)(5)(i)(C)(2),  and 
(d)(5)(ii)(D)(2))  and  the  general 
principles  governing  nutrient  content 
claims  in  §  101.13(j)(2)(iv)(B)  (21  CFR 
101.13(j)(2)(iv)(B))  to  state  that  the 
quantitative  information  "shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2."  (For 
clarity,  FDA  is  making  a  small  change 
in  the  placement  of  the  illustrative 
example  in  these  regulations  and,  for 
consistency,  is  adding  an  example  to 
§  101.62(d)(4)(i)(C)(2).)  Likewise,  the 
agency  is  modifying  §  101.61(c)(2)(iii). 
which  pertains  to  the  placement  of  the 
statement  "not  a  low  sodium  food,"  to 
state  that  the  statement  shall  appear 
"adjacent  tp  the  nutrition  label  of  the 
food  bearing  the  claim,  or,  if  the 
nutrition  label  is  on  the  information 
panel,  it  may  appear  elsewhere  on  the 
information  panel  in  accordance  with 
§101.2  of  this  chapter." 

rV.  Environmental  Impact 

The  agency  previously  considered  the 
environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  of 
August  18,  1993  (58  FR  44091).  No  new 
information  or  comments  have  been 


received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  will 
allow  for  increased  flexibility  in 
complying  with  labeling  rules,  and 
therefore  results  in  positive  net  benefits, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (5  U.S.C.  1453, 
1454,  1455);  sees.  201,  301.  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331,  342,  343,  348.  371). 

2.  Section  101.2  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 01 .2    Information  panel  of  package  form 
food. 

***** 

(d)(1)  Except  as  provided  by 
§  101.9(j)(13)  and  (i)(17).  all  information 


required  to  app>ear  on  the  principal 
display  panel  or  on  the  information 
panel  pursuant  to  this  section  shall 
appear  on  the  same  panel  unless  there 
is  insufficient  space.  In  determining  the 
sufficiency  of  the  available  space, 
except  as  provided  by  §  101.9(j){17),  any 
vignettes,  designs,  and  other 
nonmandatory  label  information  shall 
not  be  considered.  If  there  is  insufficient 
space  for  all  of  this  information  to 
appear  on  a  single  panel,  it  may  be 
divided  between  these  two  panels 
except  that  the  information  required 
pursuant  to  any  given  section  or  part 
shall  all  appear  on  the  same  panel.  A 
food  whose  label  is  required  to  bear  the 
ingredient  statement  on  the  principal 
display  panel  may  bear  all  other 
information  specified  in  paragraph  (b)  of 
this  section  on  the  information  panel. 
***** 

3.  Section  101.9  is  amended  by 
revising  paragraph  (i)  and  by  adding 
new  paragraph  (j)(17)  to  read  as  follows: 

§101.9    Nutrition  lat>eling  of  food. 

***** 

(i)  Except  as  provided  in  paragraphs 

(j)(13)  and  (j)(17)  of  this  section,  the 

location  of  nutrition  information  on  a 

label  shall  be  in  compliance  with 

§101.2. 

(0*   *   * 

(17)  Foods  in  packages  that  have  a 

total  surface  area  available  to  bear 
labeling  greater  than  40  square  inches 
but  whose  principal  display  panel  and 
information  panel  do  not  provide 
sufficient  space  to  accommodate  all 
required  information  may  use  any 
alternate  panel  that  can  be  readily  seen 
by  consumers  for  the  nutrition  label. 
The  space  needed  for  vignettes,  designs, 
and  other  nonmandatory  label 
information  on  the  principal  display 
panel  may  be  considered  in  determining 
the  sufficiency  of  available  space  on  the 
principal  display  panel  for  the  nutrition 
label.  Nonmandatory  label  information 
on  the  information  panel  shall  not  be 
considered  in  determining  the 
sufficiency  of  available  space  for  the 
nutrition  label. 
***** 

4.  Section  101.13  is  amended  by 
revising  paragraph  (j)(2)(iv)(B)  to  read  as 
follows: 

§101.13    Nutrient  content  claims— generat 

principles. 

***** 

(j)*    *    * 

(2).    .    * 

(iv)«    *    * 

(B)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
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panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

*  «  fk  •  • 

5.  Section  101.54  is  amended  by 
revising  paragraphs  (e)(l)(iii)(B)  and 
(e)(2)(iii)(B)  to  read  as  follows: 

$  1 01 .54  Nutrient  content  claims  for  "good 
source,"  'high."  and  "more." 

•         •         •         •         * 

(e)*  •  • 

(D*  •  • 

(iii)*   *   * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  labeled  serving  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  "Fiber  content  of  white  bread  is  1 
gram  (g)  per  serving;  (this  product)  3.5 
g  per  serving")  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

(2)*   •   • 

(iii)  *   *   * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g..  "The  fiber  content  of  'X  brand  of 
product'  is  2  g  per  3  oz.  This  product 
contains  4.5  g  per  3  oz.")  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

6.  Section  101.56  is  amended  by 
revising  paragraphs  (b)(3)(ii), 
(c)(l)(ii)(B).  (c)(2)(ii)(B),  and  (g)  to  read 
as  follows: 

§  101.56  Nutrient  content  claims  for  "tight" 
or  "lite." 

***** 

(b)*   *  • 

(3)*   *   * 

(ii)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  (e.g.,  "lite 
cheesecake — 200  calories.  4  grams  (g)  fat 
per  serving;  regular  cheesecake — 300 
calories,  8  g  fat  per  serving")  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2;  and 
***** 

(c)*  *  •     • 


(ii)*  •  * 

(B)  Quantitative  information 

comparing  the  level  of  sodium  per 

labeled  serving  size  with  that  of  the 

reference  food  that  it  replaces  {e.g.,  "lite 

soy  sauce  500  milligrams  (mg)  sodium 

per  serving;  regular  soy  sauce  1,000  mg 

per  serving")  is  declared  adjacent  to  the 

most  prominent  claim  or  to  the  nutrition 

label,  except  that  if  the  nutrition  label 

is  on  the  information  panel,  the 

quantitative  information  may  be  located 

elsewhere  on  the  information  panel  in 

accordance  with  §  101.2. 
(2)*  *  * 

(ii)'  •  ' 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  "lite 
canned  peas,  175  mg  sodium  per 
serving;  regular  canned  peas  350  mg  per 
serving")  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(g)  The  term  "lightly  salted"  may  be 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  food  as 
described  in  §  101.13(j)(l)(i)(B)  and 
(j)(l)(ii)(B),  provided  that  if  the  product 
is  not  "low  in  sodium"  as  defined  in 
§  101.61(b)(4),  the  statement  "not  a  low 
sodium  food,"  shall  apf>ear  adjacent  to 
the  nutrition  label  of  the  food  bearing 
the  claim,  or,  if  the  nutrition  label  is  on 
the  information  panel,  it  may  appear 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2  and  the 
information  required  to  accompany  a 
relative  claim  shall  appear  on  the  label 
or  labeling  as  specified  in  §  101.13(j)(2). 

7.  Section  101.60  is  amended  by 
revising  paragraphs  (b)(4)(ii)(B), 
(b)(5)(ii)(B),  (c)(4){ii)(B),  and  (c)(5)(ii)(B) 
to  read  as  follows: 

§  1 01 .60    Nutrient  content  claims  for  ttie 
calorie  content  of  foods. 

*         *         •         *         • 

(b)*  *  • 

(4)*    •    • 

(ii)*   *   * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  (e.g., 
"Calorie  content  has  been  reduced  from 
150  to  100  calories  per  serving.")  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  label,  except 
that  if  the  nutrition  label  is  on  the 
information  panel,  the  quantitative 
information  may  be  located  elsewhere 


on  the  information  panel  in  accordance 
with  §101.2. 

*        •        •        •        • 

(5)*   *   * 

(ii)*   *   * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  "Calorie  content  has  been  reduced 
from  108  calories  per  3  oz  to  83  calories 
per  3  oz.")  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(c)*  *  • 

(4)*   *   * 

(ii)  *   *   * 

(B)  Quantitative  information 
comparing  the  level  of  the  sugar  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
"Sugar  content  has  been  lowered  from 
8  g  to  6  g  per  serving.")  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

(5)*   •   • 

(ii)  •   •   * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  "Sugar  content  has  been  reduced 
from  17  g  per  3  oz  to  13  g  per  3  oz.") 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 

8.  Section  101.61  is  amended  by 
revising  paragraphs  (b)(6)(ii)(B), 
(b)(7)(ii)(B),  and  (c)(2)(iii)  to  read  as 
follows: 

§  1 01 .61    Nutrient  content  claims  for  ttie 
sodium  content  of  foods. 

***** 

(b)*  *  * 

(6)*   *  • 

(ii)*  •  * 

(B)  Quantitative  information 
comparing  the  level  of  the  sodium  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g.. 
"Sodium  content  has  been  lowered  from 
300  to  150  mg  per  serving.")  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 


panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

***** 

(7)  •    •    * 

(ii)*   *   * 

(B)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces 
(e.g..  "Sodium  content  has  been  reduced 
from  217  mg  per  3  oz  to  150  mg  per  3 
oz.")  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(c)*  *  * 

(2)*   *   * 

(iii)  If  the  food  is  not  sodium  free,  the 
statement,  "not  a  sodium  free  food"  or 
"not  for  control  of  sodium  in  the  diet" 
appears  adjacent  to  the  nutrition  label  of 
the  food  bearing  the  claim,  or,  if  the 
nutrition  label  is  on  the  information 
panel,  it  may  appear  elsewhere  on  the 
information  panel  in  accordance  with 
§101.2. 
***** 

9.  Section  101.62  is  amended  by 
revising  paragraphs  (b)(4)(ii)(B), 
Cb)(5)(ii)(B).  (c)(4)(ii)(B).  (c)(5)(ii)(B), 
(d)(l)(ii)(F)(2).  (d)(2)(iii)(E)(2). 
(d)(2)(iv){E)(2),(d)(4)(i)(C)(2), 
(d)(4)(ii)(D)(2),  (d)(5)(i)(C)(2),  and 
(d)(5)(ii)(D)(2)  to  read  as  follows: 

§  1 01 .62    Nutrient  content  claims  for  fat, 
fatty  acid,  and  cholesterol  content  of  foods. 

***** 

(b)*  *  * 

(4)*  *  * 

(ii)*  *   * 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  labeled  serving  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  "Fat 
content  has  been  reduced  from  8  g  to  4 
g  per  serving.")  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 
***** 

(5)*    *    * 

(ii)*   *   * 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  specified  weight  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  "Fat 
content  has  been  reduced  from  7.5  g  per 
3  oz  to  5  g  per  3  oz.")  is  declared 
adjacent  to  the  most  prominent  claim,  to 


the  nutrition  label,  or,  if  the  nutrition 
label  is  located  on  the  information 
panel,  it  may  appear  elsewhere  on  the 
information  psmel  in  accordance  with 
§101.2. 
***** 

(c)  *  *  * 

(4)*    *    * 

(ii)*   *   * 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  labeled  serving  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  "Saturated  fat  reduced  from  3  g  to 
1.5  g  per  serving")  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 
***** 

(5)*    *    * 

(ii)  *   *   * 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  "Saturated  fat  content  has  been 
reduced  from  2.5  g  per  3  oz  to  1.7  g  per 
3  oz.")  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
in  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(d)*  *  * 

(1)  *  *  * 
(ii)*  *  * 
(F)  *  *   * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
"Contains  no  cholesterol  compared  with 
30  mg  cholesterol  in  one  ser\'ing  of 
butter.  Contains  13  g  of  fat  per  serving.") 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 

is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 


*   *   * 


(2) 

(iii)  *  *  * 

(E)  *  *  * 

[2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
"Cholesterol  lowered  from  30  mg  to  5 
mg  per  serving;  contains  13  g  of  fat  per 
serving.")  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 


is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 

(iv)  *   *   * 

(E)*   *  * 

[2]  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
"Cholesterol  lowered  from  30  mg  to  5 
mg  per  serving;  contains  13  g  of  fat  per 
serving.")  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(4)  *    *    * 

(i)  *   *   * 

(O*    *   * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
"[labeled  product)  50  mg  cholesterol  per 
serving;  [reference  product]  30  mg 
cholesterol  per  serving")  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

(ii)  *   *   * 

(D)*   *   * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
"Cholesterol  lowered  from  55  mg  to  30 
mg  per  serving.  Contains  13  g  of  fat  per 
serving.")  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(5)*    *    * 

(i)*   *   * 

(O*    *   * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces 
(e.g.,  "Cholesterol  content  has  t>een 
reduced  from  35  mg  per  3  oz  to  25  mg 
per  3  oz.")  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
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(ii)*  •  • 

(D)*  •  • 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces 
(e.g..  "Cholesterol  lowered  from  30  mg 
to  22  mg  per  3  oz  of  product.")  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  label,  except 
that  if  the  nutrition  label  is  on  the 
information  panel,  the  quantitative 
information  may  be  located  elsewhere 
on  the  information  panel  in  accordance 
with  §101.2. 
***** 

Dated:  March  24.  1995. 
WUliam  B.  Schullz. 

Deputy  Commissioner  for  Policy. 
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21  CFR  Part  876 
[Docket  No.  92N-0382] 

Gastroenterology-Uroiogy  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  of  Testicular 
Prosthesis 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  the  testicular 
prosthesis,  a  generic  type  of  a  surgically 
implanted  medical  device  intended  to 
simulate  the  presence  of  a  testicle 
within  the  male  scrotum.  Commercial 
distribution  of  this  device  must  cease, 
unless  a  manufacturer  or  importer  has 
filed  with  FDA  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  its  version  of 
the  testicular  prosthesis  within  90  days 
of  the  effective  date  of  this  regulation. 
This  regulation  reflects  FDA's  exercise 
of  its  discretion  to  require  a  PMA  or 
notice  of  completion  of  a  PDP  for 
preamendments  devices. 
EFFECTIVE  DATE:  April  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  D.  Kramer,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2194. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  January  6. 
1989  (54  FR  550),  the  agency  identified 
the  testicular  prosthesis  as  one  of  the 


high-priority  devices  that  would  be 
subject  to  PMA  or  PDP  requirements. 
This  rulemaking  is  consistent  with 
FDA's  stated  priorities  and  Congress' 
requirement  that  class  III  devices  are  to 
be  regulated  by  FDA's  premarket 
approval  review.  This  action  is  being 
taken  under  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295). 
The  preamble  to  this  rule  responds  to 
comments  received  on  the  proposal  to 
require  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP. 

This  regulation  is  final  upon 
publication  and  requires  a  PMA  or  a 
notice  of  completion  of  a  PDP  for  all 
testicular  prostheses  classified  under 
§876.3750  (21  CFR  876.3750)  and  all 
devices  that  are  substantially  equivalent 
to  them.  A  PMA  or  a  notice  of 
completion  of  a  PDP  for  these  devices 
must  be  filed  with  FDA  within  90  days 
of  the  effective  date  of  this  regulation. 
(See  section  501(f)(1)(A)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351(f)(1)(A)).) 

In  the  Federal  Register  of  November 
23,  1983  (48  FR  53012  at  53024).  FDA 
issued  a  final  rule  classifying  the 
testicular  prosthesis  into  class  III 
(premarket  approval).  Section  876.3750 
of  FDA's  regulations  setting  forth  the 
classification  of  the  testicular  prosthesis 
intended  for  medical  use  applies  to:  (1) 
Any  testicular  prosthesis  that  was  in 
commercial  distribution  before  May  28. 
1976,  and  (2)  any  device  that  FDA  has 
found  to  be  substantially  equivalent  to 
a  testicular  prosthesis  in  commercial 
distribution  before  May  28,  1976. 

In  the  Federal  Register  of  January  13, 
1993  (58  FR  4116),  FDA  published  a 
proposed  rule  to  require  the  filing, 
under  section  515(b)  of  the  act  (21 
U.S.C.  360e{b)),  of  a  PMA  or  notice  of 
completion  of  a  PDP  for  the  classified 
testicular  prosthesis  and  all 
substantially  equivalent  devices 
(hereinafter  referred  to  as  the  January 
1993  proposed  rule).  In  accordance  with 
section  515(b)(2)(A)  of  the  act,  FDA 
included  in  the  preamble  to  the 
proposal  the  agency's  proposed  findings 
regarding:  (1)  The  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirements  of  the  act,  and  (2)  the 
benefits  to  the  public  from  use  of  the 
device  (58  FR  4116  at  4118). 

The  preamble  to  the  January  1993 
proposed  rule  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency's  proposed  findings  and, 
under  section  515(b)(2)(B)  of  the  act  (21 
U.S.C.  360e(b)(2)(B)).  provided  the 
opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 


the  device  based  on  new  information 
relevant  to  its  classification.  Any 
petition  requesting  a  change  in  the 
classification  of  the  testicular  prosthesis 
was  required  to  be  submitted  by  January 
28,  1993.  The  comment  period  initially 
closed  on  March  15,  1993.  Because  of 
one  request,  FDA  extended  the 
comment  period  for  60  days  to  May  14, 
1993,  to  ensure  adequate  time  for 
preparation  and  submission  of 
comments  (58  FR  15119,  March  19, 
1993). 

FDA  did  not  receive  any  petitions 
requesting  a  change  in  the  classification 
of  the  testicular  prosthesis.  The  agency 
did  receive  a  total  of  five  comments  in 
response  to  the  January  1993  proposed 
rule.  These  represent  comments  from 
individuals,  manufacturers,  and 
professional  societies.  The  comments 
primarily  addressed  issues  relating  to 
the  significant  risks  associated  with  the 
use  of  testicular  prostheses,  and  the 
preclinical  and  clinical  data  needed  to 
support  a  future  PMA  application. 

II.  Summary  and  Analysis  of  Comments 
and  H)A's  Response 

A.  General  Comments 

1.  One  comment  stated  that  it  appears 
that  FDA  has  chosen  solid  silicone 
elastomer  testicular  implants  for 
disparate  treatment  from  other  silicone 
implants,  even  though  the  basic 
chemistry,  ingredients,  and  many 
manufacturing  steps  are  very  similar  to 
other  class  II  implantable  silicone 
products.  The  comment  requested  that 
FDA  describe  the  differences  between 
silicone  gel-filled  and  solid  silicone 
elastomer  testicular  implants,  and 
between  silicone  gel-filled  mammary 
prostheses  and  solid  silicone  elastomer 
testicular  prostheses. 

FDA  disagrees  with  this  comment. 
The  testicular  prosthesis  was  classified 
into  class  III  in  1983  because 
insufficient  information  existed  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device  or 
to  establish  a  performance  standard  to 
provide  this  assurance.  The  possible 
risks  identified  at  the  time  of 
classification  included:  (1)  The  possible 
migration  of  silicone  gel  from  the 
interior  of  the  prosthesis  to  adjacent 
tissue  (with  or  without  rupture  of  the 
silicone  elastomer  shell),  and  (2) 
possible  long-term  toxic  effects  of  the 
silicone  polymers  from  which  the 
prosthesis  is  fabricated.  Therefore, 
requiring  premarket  approval  for  the 
testicular  prosthesis  is  consistent  with 
the  intent  to  regulate  this  device  as  a 
class  III  device  even  in  1983.  FDA  notes 
that  no  requests  for  a  change  in 
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classification  based  on  new  information 
relevant  to  the  classification  of  the 
device  were  submitted  in  response  to 
the  January  1993  proposed  rule. 

While  FDA  recognizes  that  some  of 
the  risks  of  silicone  gel  testicular 
prostheses  may  not  necessarily  apply  to 
the  solid  silicone  elastomer  testicular 
prosthesis,  the  requirement  that  PMA's 
be  submitted  applies  to  the  generic  class 
of  device  comprised  of  all  testicular 
prostheses.  In  addition,  while  FDA 
recognizes  that  some  of  the  risks  of 
silicone  gel  mammary  prostheses  may 
not  necessarily  apply  to  solid  or  silicone 
gel-filled  testicular  prostheses,  the 
testicular  prosthesis  is  similar  in 
materials  and  construction  to  the 
silicone  gel-filled  breast  prosthesis  and, 
therefore,  many  of  the  risks  associated 
with  the  use  of  the  silicone  gel-filled 
breast  prosthesis  may  also  be  associated 
with  the  solid  silicone  and  silicone  gel- 
filled  testicular  prosthesis. 

2.  One  comment  stated  that  FDA's 
inclusion  of  prospective  clinical  data 
requirements  in  the  proposed  rule  has 
resulted  in  a  timetable  for  ultimate  PMA 
submission  that  appears  unreasonable 
and  creates  an  undue  burden  on 
manufacturers.  The  comment  stated 
that,  had  firms  initiated  PMA  studies 
prior  to  the  publication  of  the  proposed 
rule,  they  could  not  have  anticipated  the 
new  requirements. 

FDA  disagrees  with  this  comment. 
More  than  10  years  have  passed  since 
these  devices  were  classified  into  class 
ni  by  final  regulation.  Furthermore,  the 
risks  to  health  detailed  in  the  proposed 
rule  remain  consistent  with  those 
identified  at  the  time  of  classification. 
FDA  believes  that,  consistent  with 
congressional  intent,  manufacturers 
have  had  notice  and  ample  opportunity 
to  gather  the  information  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 
It  is  not  responsible  to  suggest  that 
Congress  intended  manufacturers  to 
remain  passive  and  not  develop  PMA's 
until  a  regulation  became  final.  Indeed, 
the  act  specifically  requires  submissions 
30  months  after  the  final  classification 
of  a  preamendments  device  or  within  90 
days  of  a  final  regulation,  whichever  is 
later.  (See  section  501(f)(2)(B)  of  the 
act).  Thus,  it  is  clear  that  Congress 
intended  that  manufacturers  anticipate  a 
final  regulation  and  be  prepared  to 
submit  appropriate  applications  or 
discontinue  distribution  of  their 
devices. 

3.  One  comment  stated  that  FDA's 
treatment  of  ear  and  testicular 
prostheses  (both  cosmetic  implants)  is 
disparate,  because  no  psychological  data 
was  required  for  ear  prostheses,  and 
suggested  that  the  proposed  requirement 


for  psychological  data  is  unprecedented 
in  the  regulation  process. 

FDA  disagrees  with  this  comment.  Ear 
and  testicular  prostheses  are  different 
devices,  and  have  been  classified  by 
different  panels.  Ear  prostheses,  which 
are  class  II  devices,  were  classified  by 
the  General  and  Plastic  Surgery  Panel. 
The  review  of  such  plastic  surgery 
prostheses,  such  as  chin  prostheses, 
takes  into  consideration  the  quality  of 
life  of  the  patient.  FDA  notes  that 
psychological  data  is  only  part  of  the 
effectiveness  evaluation  ottlined  in  the 
proposed  rule.  Moreover,  the  request  for 
such  data  is  not  unprecedented.  Such 
data  also  were  required  in  PMA's  for 
silicone  gel  breast  implants. 

4.  One  comment  stated  that  FDA 
should  recognize  that  the  solid  silicone 
elastomer  testicular  prostheses  available 
today  are  much  improved  in  quality  and 
are  implanted  using  refined  surgical 
techniques  that  minimize  many  risks 
implicated  with  their  early  use. 

FDA  acknowledges  that  the  design  of 
certain  testicular  prostheses  and 
surgical  techniques  have  evolved  over 
time.  FDA  believes  that  neither  the 
literature  nor  other  data  currently 
available  to  FDA  definitively  describe 
differences  in  the  incidence  of  problems 
attributable  to  device  design  and/or 
variations  in  surgical  procedures. 
Sufficient  information  exists  identifying 
the  risks  detailed  in  the  proposed  rule 
as  risks  to  health  associated  with  the 
testicular  prosthesis.  FDA  is  requiring 
the  submission  of  PMA's  for  this  device 
in  order  to  determine  whether  these 
risks  can  be  controlled  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices  for  their 
intended  use.  Even  a  decline  in  the 
incidence  of  these  risks  would  not  be  a 
sufficient  reason  to  abandon  the 
regulation  to  require  PMA's  for 
testicular  prostheses,  absent  a  clear 
delineation  and  understanding  of  those 
risks. 

5.  One  comment  stated  that  Congress 
never  intended  "old"  (preamendments) 
devices  to  be  subjected  to  the  same 
scrutiny  as  "new"  devices  under  the 
premarket  approval  requirements. 

FDA  disagrees  with  this  comment. 
FDA  does  not  believe  that  Congress 
intended  to  differentiate  between  "old" 
and  "new"  devices  with  respect  to  the 
requirement  that  valid  scientific 
evidence  support  a  PMA  approval. 
Neither  sections  513(a)(3)  nor  515(d)  of 
the  act  (21  U.S.C.  360c(a)(3))  makes  any 
distinction  between  "old"  and  "new" 
devices  with  regard  to  the  requirements 
for  approval.  However,  FDA  does  expect 
that  more  retrospective  data,  which,  by 
its  historical  character,  is  generally  less 
detailed  and  rigorous  than  prospectively 


gathered  data,  would  be  available  for 
use  in  supporting  the  approval  of  "old" 
as  opposed  to  "new"  devices.  Scientific 
evidence,  including  retrospectively 
gathered  data,  is  acceptable  to  support 
a  PMA  approval,  as  long  as  the  data 
constitute  valid  scientific  evidence 
within  the  meaning  of  §  860.7(c)(2)  (21 
CFR  860.7(c)(2)). 

6.  One  comment  stated  that  the 
proposed  rule  did  not  address  how 
amendments  to  PMA's  submitted  prior 
to  panel  review  will  be  handled,  and 
requested  that  the  agency  clarify  the 
administrative  procedures  applicable  to 
such  PMA  amendments. 

PMA  amendments  submitted  prior  to 
advisory  panel  review  will  be  evaluated 
to  determine  whether  the  information  is 
sufficiently  substantive  to  be  considered 
a  "major"  amendment.  A  major 
amendment  may  extend  the  review 
period  for  up  to  180  days  as  outUned  in 
21  CFR  814.37(c)(1). 

7.  One  comment  stated  that  FDA 
should  refrain  from  promulgating  the 
final  rule  without  the  specific  guidance 
documents  defining  certain  preclinical 
and  clinical  testing  requirements. 

FDA  disagrees  with  this  comment. 
Section  515(b)  of  the  act  does  not 
require  FDA  to  provide  guidance  for 
tests  for  PMA's  prior  to  issuing  a  call  for 
PMA's.  While  FDA  outlined  numerous 
manufacturing,  preclinical,  and  clinical 
studies  that  suggest  the  content  of  a 
PMA  for  a  testicular  prosthesis,  and 
issued  a  detailed  guidance  document  for 
such  PMA's  in  March  1993,  that  was 
discussed  at  a  public  meeting  of  the 
Gastroenterology  and  Urology  Devices 
Advisory  Panel  in  April  1993,  these 
tests  were  suggestive  and  not  intended 
to  bind  a  PMA  applicant  to  any  specific 
study  or  set  of  studies.  FDA's  "Draft 
Guidance  for  the  Content  of  PMA 
Applications  for  Testicular  Prostheses" 
is  available  upon  request  from  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  1350 
Piccard  Dr.,  Rockville,  MD  20850. 

8.  One  comment  suggested  that  FDA 
should  reopen  the  dialogue  with 
industry,  scientific,  and  medical 
communities  in  order  tp  develop  a 
consensus  on  the  exact  scope  and  nature 
of  some  of  the  preclinical,  material,  and 
clinical  data  requirements. 

FDA  agrees  that  the  dialogue  with 
industry  and  the  scientific  and  medical 
communities  should  remain  open 
regarding  the  information  needed  to 
support  a  PMA.  FDA  staff  have  been 
and  continue  to  be  accessible  to  discuss 
these  requirements  as  requested. 
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B.  Risks 

9.  Two  comments  suggested  that  the 
list  of  risks  do  not  represent  "significant 
risks"  of  testicular  prosthesis 
implantation.  The  contention  was  that 
FDA  has  not  clearly  differentiated 
between  significant  risks,  potential 
risks,  and  potential  adverse  effects,  and 
that  FDA  should  limit  identification  of 
risks  to  those  which  have  been 
reasonably  shown  to  be  significant  risks. 
The  comment  noted  that  the  potential 
effects  may  be  divided  into  short-term 
effects  and  long-term  effects. 

FDA  disagrees  with  this  comment. 
The  proposed  rule  clearly  differentiated 
risks  that  have  been  observed  with 
testicular  prostheses  from  those  that  are 
potential  risks.  Erosion,  extrusion, 
displacement,  fibrous  capsular 
contracture,  infection,  and  silicone  gel 
leakage  are  risks  that  have  been  reported 
specifically  for  the  testicular  prosthesis. 
Carcinogenicity,  human  reproductive 
and  teratogenic  effects,  immune  related 
connective  tissue  disorders 
(immunological  sensitization), 
biological  effects  of  silica,  and 
degradation  of  polyurethane  foam 
covering  some  implants  were  identified 
as  potential  risks  that,  based  on  review 
of  all  available  information,  FDA 
believes  are  relevant  to  the  testicular 
prosthesis.  While  FDA  agrees  that  the 
risks  of  any  implant  fall  into  the  broad 
categories  of  short-term  and  long-term 
risks,  FDA  believes  that  many  of  the 
risks  identified  are  both  short  and  long- 
term  in  nature,  rather  than  exclusively 
short  or  long-term. 

10.  One  comment  suggested  that  since 
erosion,  extrusion,  and/or  displacement 
are  readily  correctable  by  medical 
intervention,  and  since  revision  surgery 
is  possible  if  explant  is  necessary,  they 
should  not  be  considered  significant 
risks.  Furthermore,  the  comment 
suggested  that  displacement  is  not  a 
commonly  reported  adverse  event,  nor 
can  the  prosthesis  migrate  to  a  variety 
of  locations  within  the  body. 

FDA  disagrees  with  this  comment. 
Insufficient  information  is  available  to 
determine  the  frequency  of  these  events 
or  their  effects.  Furthermore,  because 
these  risks  can  necessitate  revision 
surgery  or  explant.  FDA  believes  they 
are  appropriately  identified  as 
significant  risks.  However,  FDA  agrees 
that  it  was  not  accurate  to  state  that  the 
prosthesis  can  "migrate  to  a  variety  of 
locations  within  the  body,"  but  notes 
that  the  prosthesis  can  migrate  to.  in 
front  of.  or  behind  the  contralateral 
testis  or  above  the  scrotum.  The 
discussion  of  this  risk  has  been 
modified  accordingly. 


11.  Several  comments  stated  that 
certain  references  cited  in  the  proposed 
rule  failed  to  demonstrate  a  causal 
relationship  or  a  strong  association 
between  the  implantation  of  a  testicular 
prosthesis  and  the  onset  of  risks,  such 
as  carcinogenicity,  teratogenicity,  and 
autoimmune  diseases  or  connective 
tissue  disorders. 

FDA  agrees  that  the  references  cited 
do  not  establish  or  refute  the  existence 
of  a  causal  relationship  between 
testicular  prostheses  and  these  risks. 
However,  the  literature  cited  by  FDA 
provides  evidence  that  these  potential 
risks  are  associated  with  the  device  and 
are  not  trivial.  Consequently, 
investigation  of  these  risks  in  support  of 
a  PMA  is  necessary. 

12.  Two  comments  regarding  the 
potential  carcinogenicity  of  silicone 
were  received.  The  comments  make  the 
contention  that  the  animal  studies 
reported  are  irrelevant  because  the 
observed  sarcomas  were  solely  due  to 
physical  (solid  state)  carcinogenesis  and 
such  risks  are  not  applicable  to  humans. 

FDA  disagrees  with  these  comments. 
Carcinogenicity  is  a  putative  risk 
secondary  to  implantation  of  any 
material.  After  review  of  all  available 
information,  the  agency  continues  to 
believe  that  carcinogenicity  is  a 
potential  risk  that  must  be  assessed  in 
a  PMA. 

13.  Three  comments  were  on  the 
subject  of  reproductive  and  teratogenic 
effects  of  the  testicular  prosthesis.  These 
comments  stated  that,  because  the 
majority  of  prostheses  are  placed  in 
middle-aged  to  elderly  men  who  have 
had  testicular  removal  as  treatment  for 
prostatic  cancer,  the  human 
reproductive  concern  is  irrelevant. 
These  comments  also  stated  that:  (1) 
There  are  no  reports  of  adverse  effects 
of  testicular  prostheses  on  reproduction, 
or  teratogenic  effects  on  offspring  of 
patients  with  such  prostheses;  (2)  FDA 
misinterpreted  the  results  of  the 
literature  cited;  and  (3)  only  silicone 
rubber  or  silicone  gel  products  which 
contain  or  are  synthesized  from 
phenylmethyl  silicones  have  potential 
effects  on  the  male  reproductive  system. 

FDA  agrees  with  the  comments  that, 
to  date,  there  are  no  published  studies 
showing  reproductive  toxic  effects  or 
teratogenic  effects  associated  with 
implantation  of  silicone  materials. 
While  some  authors  may  have 
concluded  that  silicone  is  not  a 
teratogen,  FDA  believes  that  there  have 
been  no  well-designed  studies  using 
silicone  testicular  implants  to  determine 
potential  human  reproductive  and 
teratogenic  risks.  FDA  believes  that 
information  in  the  form  of  well- 
designed,  single  generation  animal 


studies  would  be  appropriate. 
Additionally,  a  PMA  applicant  may 
choose  to  submit  appropriate  human 
studies,  or  properly  gathered  and 
analyzed  historical  data,  to  establish  the 
teratogenic  potential  of  a  silicone 
testicular  prosthesis. 

FDA  agrees  that  the  requirement  for 
reproductive  toxicity  and  teratogenicity 
information  for  PMA's  should  apply  for 
those  silicone  rubber  or  silicone  gel 
testicular  prostheses  which  contain  or 
are  synthesized  from  phenylmethyl 
silicones,  but  the  agency  notes  that  this 
testing  should  also  be  conducted  for 
other  silicones  until  the  reproductive 
and  teratogenic  profiles  of  these 
materials  are  established. 

Finally,  FDA  agrees  that  the  human 
reproductive  concern  may  not  apply  to 
some  testicular  implant  recipients. 
However,  because  a  sizable  portion  of 
the  implant  population  consists  of 
young  males,  the  concern  is  relevant. 
After  reviewing  all  available  data.  FDA 
believes  that  the  prolonged  contact 
young  males  would  have  with  the 
device  presents  a  potential  risk  of 
reproductive  effects  and  teratogenicity 
in  humans. 

14.  Two  comments  stated  that  fibrous 
capsule  formation  is  a  normal  wound 
healing  process  and,  in  the  case  of  a 
testicular  prosthesis,  aids  in  keeping  the 
implant  in  place  and  preventing 
migration  to  other  parts  of  the  body.  The 
comments  stated  that  this  response 
occurs  following  implantation  of  almost 
any  material  and  should  not  be 
considered  a  complication  or  adverse 
event  associated  with  implantation  of 
testicular  prostheses.  One  comment 
stated  that  the  incidence  rate  of  fibrous 
capsular  contracture  is  low,  while  the 
second  stated  that  it  has  never  been 
reported;  both  argued  that  it  should  not 
be  listed  as  a  significant  risk. 

FDA  agrees  that  fibrous  capsule 
formation  is  a  normal  wound  healing 
process  that  can  occur  following 
implantation  of  almost  any  material. 
The  agency  disagrees,  however,  that 
fibrous  capsular  contracture  is  not  a 
significant  risk  of  the  testicular 
prosthesis.  Fibrous  capsular  contracture 
may  result  in  excessive  scrotal  firmness, 
discomfort,  pain,  disfigurement,  and 
displacement  of  the  implant.  Moreover, 
sufficient  information  exists  to  identify 
capsular  contracture  as  a  risk  to  health 
associated  with  the  testicular  implant. 
FDA  believes  that  literature  case  reports 
and  product  complaints  to  the 
manufacturer  do  not  necessarily  capture 
all  problems  with  medical  devices. 

15.  Two  comments  suggested  that  the 
incidence  of  infection  occurs  at  a  rate 
consistent  with  other  prosthetic  implant 
surgeries  and  is  seldom  serious  and, 


therefore,  that  infection  should  not  be 
considered  a  significant  risk. 

FDA  disagrees  with  this  comment. 
While  the  incidence  of  infection  may  be 
similar  to  other  prosthetic  devices,  data 
are  needed  to  specifically  quantify  its 
incidence  and  effect.  Infection  often 
leads  to  surgical  removal  of  the  implant 
and,  therefore,  is  a  potentially  serious 
adverse  event.  After  review  of  all 
available  information;  FDA  continues  to 
believe  that  infection  is  a  significant  risk 
associated  with  the  testicular  prosthesis. 

16.  Several  comments  were  received 
on  the  subject  of  immune  related 
connective  tissue  disorders  or 
immunological  sensitization.  The 
comments  make  the  following 
contentions:  (1)  Silicone  stimulates  a 
cell-mediated  response  only  when 
administered  under  extraordinary 
conditions  with  an  adjuvant;  (2)  there  is 
no  evidence  to  date  that  hard  silicone 
elastomer  has  immune  system  adjuvant 
properties;  (3)  recent  surveys  of 
populations  of  women  with  connective 
tissue  disorders  have  demonstrated  no 
increase  in  disease  prevalence  in 
women  with  silicone  breast  implants; 
and  (4)  since  scientific  studies  of 
women  with  silicone  mammary 
prostheses  have  not  shown  a  risk  for 
development  of  connective  tissue 
disorders,  implantees  with  silicone 
testicular  implants,  which  have  less 
than  one  thirtieth  the  volume  of  a  breast 
implant,  should  also  not  be  at  risk  of 
connective  tissue  disorders. 

FDA  disagrees  with  these  comments. 
The  adjuvant  effect  of  silicone  gel  is 
established  in  animal  studies  (Ref.  1).  A 
recent  study  (Ref  2)  suggests  that  some 
women  with  silicone  gel-filled  breast 
prostheses  may  develop  atypical 
immunologic  reactions.  Therefore,  the 
agency  continues  to  believe  that  the 
potential  risk  of  immune  related 
connective  tissue  disorders  or 
immunological  sensitization  to 
implanted  silicone  testicular  prostheses 
must  be  assessed  in  a  PMA. 

17.  One  comment  stated  that,  while 
the  scientific  evidence  to  date  does  not 
demonstrate  any  cause  and  effect 
relationship  between  the  testicular 
silicone  implant  and  the  subsequent 
development  of  autoimmune  diseases, 
additional  research  needs  to  be 
completed. 

FDA  agrees  with  this  comment. 

18.  Two  comments  stated  that  fumed, 
amorphous  silica  is  tightly  incorporated 
into  the  silicone  elastomer  shell  of  the 
testicular  prostheses  and,  as  a  result,  has 
very  different  (and  reduced)  biological 
activity. 

FDA  does  not  believe  that  there  is 
sufficient  information  available  to 
conclude  that  amorphous  (fumed)  silica 


does  not  produce  the  same  kind  of 
biological  effects  as  crj'stalline  silica. 
Furthermore,  while  the  silica  reinforcer 
material  may  not  be  extractable,  it  can 
be  potentially  exposed  or  shed  in  the 
form  of  particles  from  the  elastomer  by 
the  process  of  abrasive  wear.  Therefore. 
FDA  believes  it  is  necessary  that  data 
demonstrating  the  safety  of  amorphous 
silica  should  be  submitted  in  PMA's. 

C.  Benefits 

19.  One  comment  stated  that  it  is 
important  to  recognize  the  value  of  a 
psychological  benefit  to  patients  using 
these  devices,  and  that  although  it  is 
more  difficult  to  document  and  quantify 
a  psychological  benefit  than  a  physical 
benefit,  the  preponderance  of  evidence 
showing  a  psychological  benefit  should 
not  be  underestimated  nor  undervalued. 

FDA  agrees  with  this  comment,  and 
has  outlined  the  data  needed  to 
demonstrate  the  psychological  benefit  of 
the  testicular  prosthesis. 

D.  Manufacturing 

20.  One  comment  stated  that 
cooperation  between  manufacturers  and 
raw  materials  suppliers  is  necessary  in 
order  to  obtain  the  manufacturing  data 
required  in  a  PMA. 

FDA  agrees  that  a  cooperative 
relationship  between  manufacturers  and 
raw  materials  suppliers  will  make  the 
manufacturing  data  requirements  easier 
to  complete,  but  the  agency  notes  that 
much  of  the  materials  information 
needed  is  on  the  finished,  sterilized 
device. 

21.  One  comment  suggested  that  the 
manufacturing  information  section 
should  be  revised  to  allow  the 
referencing  of  master  file  submissions, 
with  more  limited  chemical 
characterization  (e.g..  Fourier  Transform 
Infrared  Spectroscopy  (FTIR))  to 
confirm  chemical  composition,  and 
mechanical  testing  to  establish  criteria 
for  lot  to  lot  variability  in  the  cured 
product. 

FDA  disagrees  with  this  comment. 
While  proprietary  manufacturing 
information  and.  perhaps,  testing  results 
may  be  part  of  a  master  file,  additional 
information  beyond  formulation  data  is 
needed  to  document  the  safety  of  the 
materials  used  to  construct  the  device. 
The  additional  information  must  consist 
of  testing  that  is  more  sensitive  to 
process  variation  than  routine  FTIR  and 
mechanical  tests  on  the  cured  product. 
The  chemical,  physical,  and  mechanical 
properties  of  the  final  device  are 
affected  not  only  by  the  starting  raw 
materials,  but  by  the  chemical  reaction, 
processing,  and  subsequent  sterilization 
of  these  raw  materials  to  make  the  final 
device.  Only  the  device  manufacturer. 


not  the  raw  material  supplier,  has 
control  over  these  processes. 
Consequently,  referral  to  a  device 
master  file  is  not,  in  itself,  adequate  to 
assess  the  safety  of  the  final  sterilized 
device. 

22.  One  comment  noted  that  the 
supply  of  silicone  raw  materials  is  in 
jeopardy  due  to  market  withdrawal  by 
several  manufacturers.  This  comment 
suggested  that  a  guidance  document  is 
needed  to  determine  acceptable 
equivalency  and  data  requirements. 

FDA  agrees  that  market  withdrawal  of 
silicone  raw  materials  by  several 
manufacturers  may  limit  their 
availability.  In  the  Federal  Register  of 
July  6, 1993  (58  FR  36207),  FDA 
published  a  notice  of  availability  of  a 
guidance  entitled  "Guidance  for 
Manufacturers  of  Silicone  Devices 
Affected  by  Withdrawal  of  Dow  Coming 
Silastic  Materials."  The  guidance 
describes  the  testing  procedures  to  be 
followed  by  manufacturers  in 
determining  the  equivalency  of  the 
materials. 

E.  Extraction  Testing 

23.  One  comment  stated  that  the 
concept  of  exhaustive  extraction  and 
identification  and  quantification  of  all 
chemicals  is  relatively  recent  and  thus 
requires  method  development  and 
validation  tantamount  to  the  creation  of 
a  new  science. 

FDA  disagrees  with  this  comment. 
Numerous  literature  references  describe 
extraction,  identification,  and 
quantification  of  individual  silicone 
components  from  a  variety  of  matrices 
using  a  variety  of  extraction  solvents. 
While  more  limited,  references  exist  for 
supercritical  fluid  extraction  of  the  low 
molecular  weight  components  from 
silicone  elastomers.  This  is  not  a  new 
science.  FDA  recognizes  the  difficulty  in 
quantifying  tke  amount  of  more  than  35 
separate  components  possible  given  the 
materials  of  interest,  however  present 
state-of-the-art  allows  this  to  be  done. 

24.  One  comment  stated  that  FDA's 
request  for  molecular  characterization  of 
elastomer  intermediates,  outer  shell, 
patch,  and  other  component  parts  is  not 
possible  since,  with  the  exception  of  the 
internal  gel  component,  the  parts  are 
composed  of  solid  cured  elastomeric 
material.  Furthermore,  the  comment 
stated  that  FDA's  request  for 
determination  of  residual  volatile  and 
nonvolatile  cyclic  compounds  is  a 
duplication  of  the  requirement  for 
analysis  of  extractables  set  forth  in  the 
preclinical  data  section  of  the  proposed 
rule. 

FDA  agrees  that  this  section  was 
unclear.  Because  only  a  limited  amount 
of  chemical  characterization  can  be 
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done  on  highly  crosslinked  polymers,  it 
is  important  to  characterize  the 
immediate  precursors  to  assure  the 
quality  of  the  base  polymers  and 
crosslinking  agents.  Regarding  the 
determination  of  residual  volatile  and 
nonvolatile  cyclic  compounds,  FDA 
agrees  that  this  requirement  should 
apply  only  to  the  individual  structural 
components  (outer  shell,  patch,  internal 
gel,  suture  tab,  polyurethane  foam 
covering,  and  any  other  materials)  as 
they  are  found  in  the  flnal  sterilized 
device  as  described  in  the  preclinical 
data  section,  and  should  not  apply  to 
material  intermediates  and  precursors. 

25.  One  comment  stated  tnat  the 
requirement  of  "complete  identiHcation 
and  quantification  of  all  chemicals"  is 
untenable  and  unattainable,  and  should 
be  modified  to  allow  manufacturers  to 
focus  on  identification  and 
quantiOcation  of  those  substances 
whose  presence  in  the  Tmished  device  is 
known  or  reasonably  anticipated  based 
on  composition  of  starting  materials, 
known  additives,  reaction  byproducts, 
and  potential  residues  or  contaminants 
from  reagents  used  in  processing. 

FDA  disagrees  with  this  comment. 
Identification  and  quantification  of  the 
majority  of  chemicals  below  a  molecular 
weight  of  1,500  for  silicones,  as 
specified  in  the  guidance,  is  possible. 
For  other  polymeric  materials,  different 
criteria  may  be  acceptable  and  should 
be  discussed  with  FDA  on  a  case-by- 
case  basis.  While  FDA  agrees  that 
knowledge  of  the  formulation  will  assist 
in  predicting  what  might  be  found  in 
the  final  product,  it  will  not  delineate 
what  or  how  much  is  actually  in  the 
final  product  nor  assess  how  the 
manufacturing  process  will  affect  the 
final  product.  Knowledge  of  the 
formulation  will  also  help  in  selecting 
the  appropriate  analytical  methodology 
to  be  used  for  the  analysis. 

26.  One  comment  stated  that  analysis 
of  extractables  and  subsequent  toxicity 
testing  should  be  performed  entirely  on 
the  final  product,  rather  than  separate 
structural  components,  and  that  FDA 
should  establish  threshold  limits  for 
extractives  based  on  molecular 
characteristics. 

FDA  agrees  with  the  first  part  of  this 
comment,  but  notes  that  the  analyst 
should  be  aware  of  the  drawback  to 
testing  the  final  product  in  toto.  For 
example,  wide  variation  in  the  size  of 
the  structural  components  and  their 
proximity  to  each  other  in  the  final 
device  may  result  in  erroneous 
conclusions  being  made  regarding  the 
chemical  identity  and  source  of  extract 
components.  Furthermore,  the  outside 
shell  of  an  intact  device  may  preclude 
exhaustive  extraction  of  the  interior  gel 


within  a  reasonable  period  of  time.  Nor 
does  testing  of  an  intact  device  simulate 
a  prosthesis  that  has  ruptured  in  vivo. 
Separate  testing  of  the  individual 
components  (materials/adhesives)  of  the 
final  device  is  acceptable  provided  that 
the  formulation  of  the  test  specimens  is 
identical  to  the  formulation  of  the 
materials  used  in  the  actual  device  and 
has  been  subjected  to  the  same  curing, 
post-curing,  processing,  and 
sterilization  modes  as  the  final  whole 
device.  Such  testing  would  also  allow 
an  increase  in  specimen  size  to 
accommodate  the  collection  of  sufficient 
extract  to  perform  any  analytical  and 
biocompatibility  testing.  Adjustment  of 
the  analytical  results  on  a  weight  basis 
can  then  be  calculated  for  the  intact 
device.  Regarding  the  establishment  of 
threshold  limits,  FDA  agrees  in  theory, 
but  notes  that  present  limited 
knowledge  of  toxicity  based  on 
molecular  characteristics,  especially 
with  respect  to  siloxanes,  makes  the 
establishment  of  threshold  limits 
impossible. 

27.  One  comment  stated  that  FDA 
should  define  what  is  meant  by 
"exhaustive  extraction". 

FDA's  "Draft  Guidance  for  the 
Content  of  FMA  Applications  for 
Testicular  Prostheses"  provides  detailed 
guidance  on  extraction  for  silicone 
implants.  This  guidance  is  available 
upon  request  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220) 
(see  address  above  in  section  II  A  of  this 
document). 

F.  Physical  Testing 

28.  One  comment  stated  that  it  seems 
unnecessary  for  FDA  to  require 
characterization  of  a  physical  or 
chemical  property  unless  it  is  relevant 
to  the  intended  use  of  the  device. 

FDA  notes  that  no  specific  physical 
property  tests  were  cited  in  the 
comment.  FDA  believes  that  all  of  the 
physical  property  tests  identified  in  the 
proposed  rule  are  relevant  to  the 
intended  use  of  the  device. 

29.  Two  comments  stated  that  the 
testicular  prosthesis  is  too  small  to  use 
the  American  Society  for  Testing  and 
Materials  (ASTM)  test  methods  D412 
and  D624  as  stated  in  the  proposed  rule, 
which  specify  specimen  size  and  test 
methodology,  based  on  a  relationship 
between  a  ratio  of  thickness  to  area  for 

a  known  coupon  size  and  configuration. 
The  comment  suggested  that  the  ASTM 
test  methods  can  be  used  if  slabs 
representing  the  device  formulation  are 
prepared  for  testing,  according  to  both 
ASTMD412andD624. 

FDA  agrees  with  this  comment.  The 
use  of  downsized  dies  for  testing 
smaller  samples  obtained  from  finished 


sterilized  devices  may  be  employed. 
Test  slabs  mimicking  the  formulation  of 
the  materials  used  in  the  actual  device 
and  subjected  to  the  same  processing 
and  sterilization  modes  could  also  be 
used.  This  would  also  apply  to  the 
samples  used  for  testing  of  the  integrity 
of  adhered  or  fused  joints.  Evaluation  of 
biodegradation  effects  on  physical 
properties  of  elastomeric  components 
could  be  accomplished  by  physical 
testing  of  test  slabs  explanted  from 
animals. 

30.  One  manufacturer  noted  that,  in 
its  experience,  there  has  never  been  a 
case  of  a  testicular  implant  failure  from 
shell  abrasion,  and  questioned  the  need 
for  abrasion  testing.  The  comment  noted 
that  only  two  explants  had  been 
received  in  the  manufacturer's  9-year 
history  with  the  device. 

FDA  disagrees  with  this  comment. 
The  fact  that  the  manufacturer  has 
received  only  two  explanted  devices  in 
its  9-year  history  with  the  device  is  not 
a  sufficient  reason  for  dismissing 
abrasion  as  a  potential  failure  mode  for 
the  device.  In  addition,  other  potential 
adverse  effects  are  associated  with 
abrasion,  such  as  release  of  silica, 
inflammation,  and  granuloma  - 
formation. 

G.  Biocompatibility  Testing 

31.  Two  comments  stated  that 
mutagenicity  and  other  toxicity  testing 
be  required  to  use  mixtures  of  total 
extractables  rather  than  individual 
components. 

FDA  agrees  with  this  comment. 

32.  One  comment  noted  that 
biodegradation  testing  may  require 
miniature  implants  in  animals,  and 
suggested  that  the  biodegradation 
studies  should  consist  of  microscopy 
studies,  as  well  as  chemical 
characterization  which  would  be 
indicative  of  any  degradation  process. 

FDA  agrees  with  this  comment. 

33.  One  comment  stated  that 
histopathology  should  not  be  required 
for  acute  toxicity  studies  because  the 
duration  of  the  study  is  insufficient  for 
developing  tissue  responses. 

FDA  agrees  with  this  comment. 

34.  One  comment  stated  that  the 
preclinical  requirements  exceed  the 
Tripartite  Biocompatibility  Guidance  for 
Medical  Devices  (Ref.  3)  and  even  the 
science  of  biocompatibility  testing. 

FDA  disagrees  with  this  comment. 
The  agency  notes  that  the 
biocompatibility  requirements  were 
based  on  the  Tripartite  Biocompatibility 
Guidance  for  Medical  Devices. 

35.  One  comment  suggested  that 
testing  of  nonpolar  solvent  extracts  for 
a  variety  of  biocompatibility  tests  is  not 


relevant  to  the  devices  currently  on  the 
market. 

FDA  disagrees  with  this  comment. 
The  proposed  rule  suggests  that,  at  a 
minimum,  ethanol,  ethanol/saline  (1:9), 
and  dichloromethane  should  be  used. 
Solvents  should  be  chosen  that  are 
expected  to  solubilize  the  low  molecular 
weight  migrants  in  a  reasonable  period 
of  time,  thus  facilitating  exhaustive 
extraction — not  to  mimic  in  vivo 
conditions.  Inasmuch  as  the  chemical 
nature  of  all  the  migrants  is  not  known, 
it  is  advisable  to  use  solvents  with 
varying  chemical  characteristics. 

36.  One  comment  suggested  that  for 
extracts  composed  of  substances 
possessing  innocuous  structures  and 
having  low  potential  exposures,  either 
no  testing  or  only  minimal  testing 
should  be  required. 

FDA  disagrees  with  this  comment. 
There  is  currently  limited  knowledge  of 
what  is  and  what  is  not  "innocuous" 
based  solely  on  chemical  structure.  The 
potential  exposure  can  only  be  based  on 
the  maximum  amount  found  in  the  final 
product  by  analytical  tests.  However, 
since  polysiloxanes  contain  many, 
perhaps  more  than  35,  chemical 
components  as  a  byproduct  of  the 
synthesis,  FDA  agrees  that  it  is  difficult 
to  individually  test  all  components 
found  in  the  extract.  Therefore,  FDA 
will  accept  testing  of  the  mixtures  of 
total  extractables  rather  than  of 
individual  components. 

37.  One  comment  stated  that  the 
pharmacokinetics  testing  outlined 
requires  methodology  that  does  not 
currently  exist  for  solid  elastomeric 
silicone. 

FDA  agrees  in  general  with  the 
comment  regarding  solid  elastomeric 
silicone  products.  However,  if  the  solid 
elastomers  contain  leachable 
components,  FDA  believes  they  should 
be  subjected  to  pharmacokinetics 
testing. 

H.  Clinical  Investigations 

38.  Several  comments  suggeste.d  that 
many  of  the  safety  and  effectiveness 
questions  raised  in  the  proposed  rule 
can  be  addressed  by  evaluation  of  the 
available  published  clinical  data, 
collection  and  analysis  of  retrospective 
epidemiological  data  and,  if  necessary, 
initiation  of  postmarketing  followup 
studies. 

FDA  agrees  that  long-term 
retrospective  epidemiological  data,  if 
collected  properly,  can  be  very  useful  in 
identifying  long-term  issues  pertaining 
to  safety  and  effectiveness.  However, 
FDA  believes  it  is  necessary  to  require 
randomized  (if  at  all  possible), 
•prospective  studies  to  establish  the 
short-term  (in  this  case,  up  to  5  years  or 


until  physical  maturity  of  the  subject) 
safety  and  effectiveness  data  of  the 
testicular  implant.  Only  prospective 
data  collected  under  a  well-designed 
protocol  can  adequately  address  issues 
of  safety  and  effectiveness  relevant  to 
the  current  population  of  implant  users. 

39.  One  comment  stated  that  FDA 
focused  almost  exclusively  on  "well- 
controlled  studies"  while  ignoring  other 
valid  scientific  evidence  as  defined  in 

§  860.7(c)(2). 

FDA  disagrees  with  this  comment. 
Although  §  860.7(f)  does  allow  valid 
scientific  evidence  other  than  well- 
controlled  investigations,  §  860.7(e)(2) 
notes  that  "The  valid  scientific  evidence 
used  to  determine  the  effectiveness  of  a 
device  shall  consist  principally 
[emphasis  added)  of  well-controlled 
investigations."  Therefore,  well- 
controlled  investigations  are  not  only 
appropriate,  but  required,  with  other 
"valid  scientific  evidence"  to  be 
considered  in  a  supporting  role.  In  fact, 
FDA  encourages  the  submission  of  all 
well-documented,  valid  retrospective 
data,  which  are  presented  in  an 
organized  manner. 

40.  One  comment  stated  that  FDA  did 
not  identify  the  duration  of  the  clinical 
trial  needed  to  establish  safety  and 
effectiveness,  and  suggested  that  while 
life-long  data  afe  ideally  needed,  some 
reduced  amount  of  data  should  be 
identified  to  allow  continued 
distribution  of  the  testicular  prosthesis. 

FDA  notes  that  the  proposed  rule 
suggested  that  5-year  clinical  data,  or 
data  collected  until  the  physical 
maturity  of  the  subject  (whichever 
occurs  later)  is  needed,  and  that  post- 
approval  studies  will  be  needed  to 
address  the  various  long-term  issues 
identified. 

41.  Two  comments  requested 
clarification  of  what  would  constitute 
an  adequate  control,  suggesting  that  the 
controls  need  to  be  tailored  to  the 
specific  questions  being  asked,  and  that 
multiple  control  groups  may  therefore 
be  necessary.  One  comment  stated  that 
meaningful  control  data  may  be  either 
unimportant  or  impossible  to  obtain. 
One  comment  suggested  that  the  patient 
should  be  his  own  control  due  to  the 
difficulty  in  identifying  and  recruiting 
an  appropriate  control  group  for  a  male 
without  one  or  both  testicles. 

FDA  agrees  that  controls  need  to  be 
tailored  to  the  specific  questions  under 
investigation,  and  that  multiple  control 
groups  may  therefore  be  necessary.  FDA 
strongly  disagrees  that  "meaninghil 
control  data  may  be  unimportant." 
However,  if  "meaningful  control  data 
may  be  *  *  *  impossible  to  obtain",  the 
sponsor  must  rigorously  demonstrate 
this  for  the  relevant  hypothesis.  FDA 


agrees  that  it  may  be  very  difficult  or 
impractical  to  recruit  an  appropriate 
control  group.  If  the  sponsor  can 
satisfactorily  demonstrate  this  to  be  the 
case,  the  subject  may  serve  as  his  own 
control. 

42.  One  comment  noted  that 
epidemiological  clinical  testing  would 
require  many  years  of  patient 
enrollment  to  address  only  hypothetical 
concerns. 

,  FDA  agrees  in  part  with  this 
comment.  FDA's  "Guidance  to 
Manufacturers  on  the  Development  of 
Required  Post-approval  Epidemiologic 
Study  Protocols  for  Testicular  Implants" 
permits  manufacturers  to  document 
whether  conditions  are  too  rare  to  detect 
in  a  reasonable  study.  It  also  emphasizes 
that  valid  case-control  studies  and 
retrospective  cohort  studies  are 
welcome.  The  guidance  is  available 
upon  request  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220) 
(see  address  above  in  section  II  A  of  this 
document). 

43.  One  comment  suggested  that  two 
generation  human  testing  would  be 
needed  for  teratology  testing. 

FDA  believes  that  single  generation 
animal  studies,  properly  gathered  and 
analyzed  historical  clinical  data,  or 
other  valid  scientific  evidence  would 
also  be  appropriate  in  determining  the 
teratogenic  potential  of  the  testicular 
prosthesis. 

/.  Need  for  Psychological  Data 

44.  One  comment  stated  that  the 
psychological  benefits  of  the  testicular 
prosthesis  do  not  need  to  be  evaluated 
using  standardized  testing  and 
quantification  of  benefits  because:  (l) 
Studies  are  available  in  which  patient  ^ 
satisfaction  with  testicular  prostheses 
has  been  assessed:  (2)  the  notion  that 
the  absence  of  one  or  both  testicles 
produces  adverse  psychological  effects 
on  boys  and  adult  males  appears  to  be 
universally  accepted;  (3)  several 
anecdotal  reports  strongly  support  the 
use  of  testicular  prostheses  for  patients 
with  congenital  or  other  absence  of 
testes;  and  (4)  manufacturers  make  no 
claims  regarding  the  psychological 
benefit  of  the  device. 

FDA  disagrees  with  these  comments. 
The  studies  cited  were  either  so  small 
as  to  be  considered  anecdotal,  did  not 
describe  the  assessment  tools  used,  used 
no  systematic  assessment  of  the 
psychological  impact  of  the  prostheses, 
or  consisted  of  particular 
subpopulations  whose  applicability  to 
the  general  population  would  be 
questionable.  These  shortcomings 
underscore  the  need  for  FDA's  request 
for  a  systematic  assessment  using 
reliable  and  valid  measures  of  the 
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psychosocial  consequences  of  testicular 
implants.  Regardless  of  the  actual 
claims  made,  it  is  clear  that  the 
testicular  prosthesis  is  implanted  for  its 
psychosocial  benefit  to  the  implant 
recipient. 

45.  One  comment  stated  that  the 
intended  use  of  the  testicular  prosthesis 
is  to  construct  or  reconstruct  the  size 
and  contour  of  the  male  testicle,  and 
that  before  and  after  size  measurements 
would  be  sufficient  to  demonstrate 
effectiveness  beyond  any  reasonable 
doubt.  Furthermore,  to  expect 
manufacturers  to  conduct  psychological 
testing  in  the  absence  of  an  FDA- 
recognized  validated  test  instrument  is 
not  appropriate. 

FDA  disagrees  with  this  comment. 
While  before  and  after  size 
measurements  would  be  sufficient  to 
show  the  anatomical  effect  of  the 
implant,  FDA  believes  that  testicular 
prostheses  are  primarily  used  for  the 
psychological  benefit.  FDA  agrees  with 
an  earlier  comment  which  stated  that 
the  psychological  benefit  should  neither 
be  underestimated  nor  undervalued. 
Finally,  FDA  notes  that  section  515(b)  of 
the  act  does  not  require  FDA  to  provide 
guidance  for  tests  for  PMA's  prior  to 
issuing  a  call  for  PMA's.  While  FDA 
outlined  the  principles  of  the 
psychological/psychosocial  data  needed 
in  the  proposed  rule,  in  the  "Draft 
Guidance  for  Preparation  of  PMA 
Applications  for  Testicular  Prostheses," 
and  at  a  public  meeting  of  the 
Gastroenterology  and  Urology  E)evices 
Advisory  Panel  in  April  1993,  these 
tests  were  suggestive  and  not  intended 
to  bind  a  PMA  applicant  to  any  specific 
study  or  set  of  studies. 

46.  One  comment  stated  that  requiring 
documentation  of  psychological  benefits 
through  further  well-controlled 
presurgical,  immediate  postsurgical,  and 
long-term  psychological  studies  using 
standardized,  validated  test  instruments 
is  inappropriate  and  would  appear  to 
fall  outside  the  intent  of  the  act. 
Congress  intended  that  medical  devices 
perform  as  intended,  not  that  they 
necessarily  produce  therapeutic  effects. 

FDA  disagrees  with  this  comment. 
Section  860.7(e)(1)  states  that  there  is 
"reasonable  assurance  that  a  device  is 
effective  when  it  can  be  determined, 
based  upon  valid  scientific  evidence, 
that  in  a  significant  portion  of  the  target 
population,  the  use  of  the  device  *  *  * 
will  provide  clinically  significant 
results."  FDA  believes  that  it  is 
necessary  that  a  PMA  demonstrate  that 
the  device  has  a  beneficial  therapeutic 
effect,  rather  than  merely  demonstrating 
that  a  device  functions  in  accordance 
with  its  design. 


47.  One  comment  stated  that 
psychological  testing  of  the  juvenile 
segment  of  the  potential  patient 
population  is  impractical  and 
inappropriate,  and  that  FDA  should 
provide  specific  guidelines  on  any 
required  psychological  testing. 

FDA  agrees  that  it  may  not  be  feasible 
to  effectively  assess  the  psychosocial 
imp>act  of  testicular  prosthesis 
implantation  on  children  12  years  of  age 
and  younger.  However,  FDA  believes 
that  children  over  12  years  of  age  should 
be  tested,  since  sexuality  and  the 
physical  manifestations  of  sexuality  are 
psychologically  very  important  to 
pubescent  and  adolescent  children. 
Manufacturers  are  encouraged  to  contact 
FDA  regarding  s{>ecific  guidelines  on 
this  testing. 

III.  Findings  With  Respect  to  Risks  and 
Benefits 

A.  Degree  of  Risk 

1.  Extrusion/erosion  of  the  testicular 
prosthesis.  Extrusion  and  erosion  of  the 
testicular  implant  through  the  scrotal 
wall  are  among  the  most  common 
complications  associated  with  the  use  of 
these  devices.  Prosthesis  extrusion  is 
usually  associated  with  concurrent 
wound  dehiscence  in  instances  where 
the  device  was  inserted  through  a 
scrotal  incision.  Skin  erosion  has  been 
reported  following  implantation  of  the 
testicular  prosthesis  due  to  the  presence 
of  a  Dacron  suture  tab,  insertion  of  an 
oversized  device,  or  aggressive 
dissection  of  the  subdartos  pocket,  and 
could  result  in  subsequent  infection  or 
device  extrusion.  It  has  been  suggested 
that  the  rate  of  extrusion  due  to  wound 
dehiscence  is  between  3  and  8  percent. 

2.  Displacement  of  the  testicular 
prosthesis.  Displacement,  or  migration, 
is  another  commonly  reported  adverse 
event.  The  prosthesis  can  migrate  in 
front  of  or  behind  the  contralateral  testis 
or  above  the  scrotum.  Displacement  can 
be  caused  by  either  inadequate  scrotal 
distension  prior  to  insertion  or  improper 
surgical  placement/fixation. 

3.  Fibrous  capsular  contracture. 
Fibrous  capsular  contracture,  the 
formation  of  a  constricting  fibrous  layer 
around  the  prosthesis,  has  been 
associated  with  the  presence  of     • 
testicular  implants.  Capsular 
contracture  may  result  in  excessive 
scrotal  firmness,  discomfort,  pain, 
disfigurement,  and  displacement  of  the 
implant. 

Although  the  etiological  factors  of 
capsular  contracture  have  not  been 
reported  with  testicular  implants, 
several  factors  have  been  suggested  with 
the  breast  implant,  including  hematoma, 
infection,  and  foreign  body  reaction. 


Despite  these  reports,  no  single  factor 
has  been  demonstrated  to  be  the  sole 
cause  of  contracture.  The  etiology  of 
contracture  is  not  understood. 

4.  Infection.  Infection,  a  risk  of  any 
surgical  implant  procedure,  is 
associated  with  the  use  of  testicular 
implants.  As  in  any  implantation 
procedure,  compromised  device  sterility 
and  surgical  techniques  may  be  major 
contributing  factors  to  this  risk.  Usually, 
the  occurrence  of  infection  necessitates 
the  removal  of  the  prosthesis.  It  has 
been  suggested  with  the  silicone  gel- 
filled  breast  prosthesis  that  infection 
may  also  contribute  to  the  early 
development  of  capsular  contracture. 

5.  Human  carcinogenicity. 
Carcinogenesis  has  been  widely 
discussed  as  a  reputed  risk  secondary  to 
implantation  of  any  material.  Evidence 
from  the  literature  indicates  that,  in 
animal  studies,  different  forms  of 
silicone  have  been  associated  with 
various  types  of  cancer.  Cases  of  several 
types  of  cancer  in  humans  have  been 
reported  in  association  with  various 
forms  of  implanted  silicone. 

6.  Human  reproductive  and 
teratogenic  effects.  The  effect  of  certain 
silicone  compounds  on  the  reproductive 
potential  of  the  male  is  largely 
unknown.  It  has  been  reported  that  at 
least  one  form  of  organosiloxane,  which 
is  knowTi  to  be  present  in  some  silicone 
gels,  mimics  estrogens  in  the  male  rat 
leading  to  rapid  testicular  atrophy. 

Teratogenesis  includes  the  origin  or 
mode  of  production  of  a  malformed 
fetus  and  the  disturbed  growth 
processes  involved  in  the  production  of 
a  malformed  fetus.  Studies  using 
silicone  fiuid  in  animals  have  been 
minimal,  and  yield  contradictory  and 
inconclusive  results.  Prolonged  contact 
with  either  the  solid  silicone  device,  or 
the  silicone  gel-filled  membrane  and  its 
components,  presents  a  potential  risk  of 
teratogenicity  in  humans.  Additionally, 
the  theoretical  risk  of  abnormalities 
appearing  later  in  life  in  normally 
appearing  offspring  also  warrants 
investigation. 

The  risk  of  adverse  reproductive  and 
teratogenic  effects  from  testicular 
implants  exists  only  in  the  subset  of 
patients  who  have  a  single  prosthesis 
with  a  unilateral,  functional  testicle. 

7.  Immune  related  connective  tissue 
disorders — immunological  sensitization. 
Immunological  sensitization  may  be  a 
serious  risk  associated  with  the 
implantation  of  a  testicular  prosthesis. 
Immune  related  connective  tissue 
disorders  have  been  reported  in  women 
who  have  silicone  gel-filled  prostheses 
or  who  have  had  silicone  injections  in 
augmentation  mammoplasty.  There  are 
clinical  reports  of  several  patients  who 
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have  undergone  augmentation 
mammoplasty  with  silicone  gel-filled 
breast  prostheses  and  later  presented 
with  connective  tissue  disease-like 
syndromes.  Because  testicular 
prostheses  consist  of  similar  silicone 
elastomers  and  gels,  further  study  of  the 
potential  risk  of  immune  related 
connective  tissue  disorders  in  humans 
with  these  implants  is  warranted. 

8.  Biological  effects  of  silica. 
Amorphous  (fumed)  silica  is  bound  to 
the  silicone  in  the  elastomer  of  the 
testicular  prosthesis,  and  may  be 
fibrogenic  and  immunogenic.  Fumed 
silica  and  the  silicone  shell  each  elicit 
cellular  responses  in  rats.  The  biological 
effects  of  silica,  particularly  the 
immunologic  component  of  these 
reactions,  present  a  potential  risk  and 
need  to  be  examined. 

The  following  potential  risk  pertains 
only  to  the  gel-filled  silicone  rubber 
testicular  prosthesis: 

9.  Silicone  gel  leakage  and  migration. 
Silicone  gel  leakage  and  migration  from 
the  silicone  elastomer  envelope,  either 
firom  rupture  of  the  envelope  or  by 
leaking  of  the  gel  through  the  envelope 
(gel  "bleed"),  are  also  significant  risks  of 
silicone  gel-filled  testicular  prostheses. 
Rupture  of  the  envelope  with  gel 
leakage  and  subsequent  migration  may 
be  secondary  to  surgical  technique  or 
mechanical  stresses  such  as  routine 
manual  massage,  trauma,  and  wear  on 
the  envelope,  and  necessitates  removal 
of  the  prosthesis.  In  addition  to  the 
above,  silicone  gel-filled  breast 
implants,  which  are  similar  to  testicular 
implants  in  materials  and  construction, 
are  reported  to  "bleed"  micro  amounts 
of  silicone  through  the  intact  silicone 
elastomer  shell  into  the  surrounding 
tissues.  Although  diffusion  of  silicone 
gel  through  the  elastomer  shell  has  not 
specifically  been  measured  in  the 
testicular  prosthesis,  gel  bleed  continues 
to  be  a  theoretical  risk  with  this  device 
and  needs  to  be  evaluated.  Migration  of 
the  gel  into  the  human  body  presents 
the  potential  for  development  of  adverse 
effects  such  as  granulomas  or 
lymphadenopathy.  The  ultimate  fate  of 
migrating  silicone  gel  within  the  body  is 
currently  not  well  understood. 

The  following  potential  risk  is 
associated  only  with  those  testicular 
prostheses  that  are  polyurethane  foam 
covered: 

10.  Degradation  of  polyurethane 
foam.  The  polyurethane  foam  material 
that  has  been  used  to  cover  some 
testicular  prostheses  is  known  to 
degrade  over  time  with  a  potential 
breakdown  product  of  2,4 
diaminotoluene  (TDA),  a  known 
carcinogen  in  animals.  The  fate  of  the 
degraded  product  in  vivo  is  unknown  to 


date,  and  the  use  of  this  material  in 
testicular  implants  may  have  been 
discontinued.  Case  reports  of  the 
polyurethane  foam  covered  silicone  gel- 
filled  breast  implant  indicate  that  there 
is  greater  difficulty  with  the  removal  of 
this  type  of  prosthesis  due  to  a 
fragmented  polyurethane  shell  and/or 
capsular  tissue  ingrowth.  Foreign  body 
responses  have  been  reported 
concurrent  with  the  use  of  the 
polyurethane  foam  covered  testicular 
prosthesis  in  humans. 

B.  Benefits  of  the  Device 

The  testicular  prosthesis  is  intended 
to  simulate  the  presence  of  a  testicle 
within  the  male  scrotum,  and  is 
indicated  in  subjects  who  are  missing 
one  or  both  testes  due  to  either 
congenital  or  acquired  reasons. 
Testicular  prosthesis  implantation  is  a 
discretionary  surgical  procedure 
performed  for  psychological,  rather  than 
for  other  medical  reasons. 

Testicular  prostheses  are  commonly 
used  to  correct  congenital  anomalies  in 
young  males  who  are  bom  without  one 
or  both  testicles  (i.e.,  testicular  agenesis 
or  atrophy).  Additionally,  such  devices 
are  often  implanted  subsequent  to 
removal  of  one  or  both  testes  for  one  of 
several  reasons:  Malignant  cancer  of  the 
prostate,  testicular  cancer,  testicular 
torsion,  cryptorchidism,  failed 
orchiopexy,  epididymitis/orchitis,  or 
testicular  trauma. 

Men  facing  orchiectomy  (removal  of 
the  testicles)  may  experience  depression 
that  accompanies  this  degenerative 
change  in  body  image.  Such  feelings  of 
depression  have  been  equated  to  the 
experiences  of  women  who  have 
undergone  mastectomy  or  hysterectomy. 
Shame  and  feelings  of  inferiority  are 
common,  and  can  lead  to  anxiety, 
personality  changes,  changes  in  one's 
customary  lifestyle,  fear  of  sexual 
rejection,  and  psychogenic  impotence.  It 
has  also  been  reported  that  a  visible 
defect  in  a  child's  genital  region  may 
result  in  feelings  of  inferiority,  leading 
to  social  isolation.  Such  occurrences 
may  produce  psychologic  problems,  and 
have  an  affect  upon  the  child's 
emotional  development  and  sexual 
identity.  Implantation  of  a  testicular 
prosthesis  may  help  to  alleviate  such 
feelings  in  males  of  all  ages,  thereby 
improving  quality  of  life.  The  studies 
which  have  been  published  indicate 
that  recipients  of  testicular  prostheses 
exhibit  a  high  degree  of  satisfaction  with 
their  surgery. 

rV.  Final  Rule 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
pubUshed  in  the  preamble  to  the 


proposed  rule  and  is  issuing  this  final 
rule  to  require  premarket  approval  of 
the  generic  type  of  device,  the  testicular 
prosthesis,  by  revising  §  876.3750(c). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  FDA  within  90 
days  of  the  effective  date  of  this 
regulation  for  any  testicular  prosthesis 
that  was  in  commercial  distribution 
before  May  28, 1976,  or  that  has  been 
found  by  FDA  to  be  substantially 
equivalent  to  such  a  device  on  or  before 
the  90th  day  past  the  effective  date  of 
this  regulation.  An  approved  PMA  or 
declared  completed  PDP  is  required  to 
be  in  effect  for  any  such  device  on  or 
before  180  days  after  FDA  files  the 
application.  Any  other  testicular 
prosthesis  that  was  not  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  not,  on  or  before  90  days  after  the 
effective  date  of  this  regulation,  been 
found  by  FDA  to  be  substantially 
equivalent  to  a  testicular  prosthesis  that 
was  in  commercial  distribution  before 
May  28,  1976,  is  required  to  have  an 
approved  PMA  or  declared  completed 
PDP  in  effect  before  it  may  be  marketed. 

If  a  PMA  or  notice  of  completion  of 
a  PDP  for  a  testicular  prosthesis  is  not 
filed  on  or  before  the  90th  day  past  the 
effective  date  of  this  regulation,  that 
device  will  be  deemed  adulterated 
under  section  501(f)(1)(A)  of  the  act,  and 
commercial  distribution  of  the  device 
will  be  required  to  cease  immediately. 
The  device  may,  however,  be 
distributed  for  investigational  use  if  the 
requirements  of  the  investigational 
device  exemption  (IDE)  regulations  (21 
CFR  part  812)  are  met. 

Under  §  812.2(d)  (21  CFR  812.2(d))  of 
the  IDE  regulations,  FDA  hereby 
stipulates  that  the  exemptions  from  the 
IDE  requirements  in  §  812.2(c)(1)  and 
(c)(2)  will  no  longer  apply  to  clinical 
investigations  of  the  testicular 
prosthesis.  Further,  FDA  concludes  that 
investigational  testicular  prostheses  are 
significant  risk  devices  as  defined  in 
§812.3(m)  and  advises  that,  as  of  the 
effective  date  of  §  876.3750(c),  the 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  will 
apply  to  any  clinical  investigation  of  a 
testicular  prosthesis.  For  any  testicular 
prosthesis  that  is  not  subject  to  a  timely 
filed  PMA  or  notice  of  completion  of  a 
PDP,  an  IDE  must  be  in  effect  under 
§  812.20  on  or  before  90  days  after  the 
effective  date  of  this  regulation  or 
distribution  of  the  device  for 
investigational  purposes  must  cease. 
FDA  advises  all  persons  presently 
sponsoring  a  clinical  investigation 
involving  the  testicular  prosthesis  to 
submit  an  IDE  application  to  FDA  no 
later  than  60  days  after  the  effective  date 
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of  this  final  rule  to  avoid  the 
interruption  of  ongoing  investigations. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (e)(4)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  ' 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantage^;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  manufacturers  of 
these  devices  have  been  aware  for  a  long 
time,  more  than  10  years,  of  the  need  to 
prepare  PMA's  for  these  devices,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 
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Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  876  is 
amended  as  follows: 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  is  revised  to  read  as  follows: 

Authority:  Sees.  501.  510,  513,  515,  520, 
522,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351,  360,  360c,  360e, 
360j,  3601,371). 

2.  Section  876.3750  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  876.3750    Testicular  prosttiesls. 

•         •         •         •         • 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of  product 
development  protocol  (PDP)  is  required. 
A  PMA  or  notice  of  completion  of  a  PDP 
is  required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  July  5, 
1995.  for  any  testicular  prosthesis  that 
was  in  commercial  distribution  before 
May  28.  1976.  or  that  has  on  or  before 
July  5.  1995.  been  found  to  be 
substantially  equivalent  to  a  testicular 
prosthesis  that  was  in  commercial 
distribution  before  May  28,  1976.  Any 
other  testicular  prosthesis  shall  have  an 
approved  PMA  or  a  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

Dated:  March  13, 1995. 

D.  B.  Burlington. 

Director,  Center  for  Devices  and  Radiological 
Health. 
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26  CFR  Part  1 

[TO  8591] 

RIN  1545-AT28 

Valuation  of  Plan  Distributions 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  employers  in  determining 


the  present  value  of  an  employee's 
benefit  under  a  qualified  defined  benefit 
pension  plan,  for  purposes  of  the 
applicable  consent  rules  and  for 
purposes  of  determining  the  amount  of 
a  distribution  made  in  any  form  other 
than  in  certain  nondecreasing  annuity 
forms.  These  temporary  regulations  are 
issued  to  refiect  changes  to  the 
applicable  law  made  by  the  Retirement 
Protection  Act  of  1994  (RPA  '94),  which 
is  part  of  the  Uruguay  Round 
Agreements  Act  of  1994.  RPA  '94 
amended  the  law  to  change  the  interest 
rate,  and  to  specify  the  mortality  table, 
for  the  purposes  described  above.  The 
text  of  these  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  These  regulations  are  effective 
April  5,  1995. 

These  regulations  apply  to  plan  years 
beginning  after  December  31,  1994, 
except  as  provided  in  §  1.417(e)- 
lT(d)(8)  and  (9). 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  5.  F.  Marshall,  (202)  622-4606 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Short  Description 

The  temporary  regulations  in  this 
document  set  out  rules  for  computing 
the  amount  of  any  benefit  under  a 
qualified  defined  benefit  pension  plan 
that  is  paid  in  any  form  other  than 
certain  annuity  forms.  These  temporary 
regulations  reflect  changes  made  to  the 
law  in  the  Retirement  Protection  Act  of 
1994  (RPA  '94)  Pub.  L.  103^65.  Under 
the  new  law,  if  the  annuity  benefit  an 
employee  could  receive  under  the  plan 
is  converted  to  a  different  form  of 
benefit,  the  non-annuity  benefit  cannot 
be  less  than  the  value  that  would  be 
determined  using  legally  required 
assumptions  regarding  life  expectancy 
(mortality  table)  and  interest  rate.  This 
ensures  that  the  non-annuity  benefit 
will  not  be  less  valuable  than  the 
annuity  benefit. 

Under  these  temporary  regulations, 
the  mortality  fable  used  under  the  new 
law  is  the  mortality  table  published  by 
the  IRS  (currently  a  mortality  table 
commonly  used  by  state  insurance 
commissioners).  The  interest  rate  used 
under  the  new  law  is  the  interest  rate  on 
30-year  Treasury  securities,  as 
published  by  the  IRS.  These  temporary 
regulations  allow  an  employer  to  choose 
a  monthly,  quarterly,  or  annual  period 
during  which  the  plan's  interest  rate 
remains  constant,  and  allow  an 
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employer  to  determine  the  rate  up  to 
five  months  before  the  period  begins. 

These  temporary  regulations  provide 
that,  for  most  pension  plans  in  place  on 
December  7. 1994.  the  employer  can 
choose  to  have  the  new  law  become 
effective  any  time  between  December  8. 
1994.  and  the  first  day  of  the  first  plan 
year  beginning  after  December  31.  1999. 
These  temporary  regulations  also 
specify  how  employers  can  amend  their 
pension  plans  to  change  the  mortality 
table  and  interest  rate  used  to  compute 
the  amount  of  a  distribution,  without 
causing  any  prohibited  reduction  in 
benefits. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  417(e).  Section 
417(e)  was  amended  by  RPA  '94.  These 
temporary  regulations  provide  guidance 
related  to  the  determination  of  the 
present  value  of  an  employee's  benefit 
under  a  qualified  defined  benefit 
pension  plan  in  accordance  with  the 
rules  of  section  417(e)(3). 

The  rules  of  section  417(e)(3)  are  also 
relevant  to  the  application  of  section 
411(a)(ll)  and  section  415(b).  Section 
411(a)(ll)  provides  that  a  participant's 
benefit  with  a  present  value  that 
exceeds  $3,500  can  be  immediately 
distributed  to  a  participant  only  with 
the  participant's  consent.  Under  section 
411(a)(ll)(B),  as  amended  by  RPA  '94. 
the  present  value  of  a  participant's 
benefit  is  calculated  using  the  rules  of 
section  417(e)(3).  Section  415(b)  limits 
the  maximum  benefit  that  can  be 
provided  under  a  qualified  defined 
benefit  plan.  Under  section 
415(b)(2)(E)(ii).  as  amended  by  RPA  '94. 
the  minimum  interest  rate  permitted  to 
be  used  for  certain  purposes  to 
determine  compliance  with  the  limit 
under  section  415(b)  is  the  applicable 
interest  rate  as  defined  in  section 
417(e)(3).  Because  the  rules  of  section 
417(e)(3)  affect  the  application  of 
sections  411(a)(ll)(B)  and 
415(b)(2)(E)(ii),  the  guidance  provided 
by  these  temporary  regulations  is 
relevant  to  the  application  of  those 
provisions. 

Explanation  of  Provisions 

Section  417(e)  restricts  the  ability  of 
certain  qualified  retirement  plans  to 
distribute  a  participant's  benefit  under 
the  plan  without  the  consent  of  the 
participant  and,  in  many  cases,  the 
participant's  spouse.  The  application  of 
these  restrictions  is.determined  based 
on  the  present  value  of  the  participant's 
benefit.  Prior  to  amendments  made  by 
RPA  *94,  section  417(e)(3)  restricted  the 
interest  rate  to  be  used  under  a  plan  to 


calculate  the  present  value  of  a 
participant's  benefit,  but  did  not  impose 
any  restrictions  on  the  mortality  table  to 
be  used  for  that  purpose. 

Under  §  1.417{e)-l(d),  prior  to 
amendment  by  these  temporary 
regulations,  the  interest  rate  limitations 
of  section  417(e)(3)  were  applied  in 
determining  whether  participant  or 
spousal  consent  to  a  distribution  was 
necessary,  in  determining  the  present 
value  of  any  accrued  benefit,  and  in 
determining  the  amount  of  many  types 
of  distributions.  Further,  under  those 
regulations,  the  present  value  of  any 
optional  form  of  benefit  could  not  be 
less  than  the  present  value  of  the  normal 
retirement  benefit  determined  in 
accordance  with  the  interest  rate 
restrictions  of  section  417(e)(3).  Section 
767  of  RPA  '94  modified  section 
417(e)(3)  to  provide  that  the  present 
value  of  a  participant's  benefit  is  not 
less  than  the  present  value  calculated  by 
using  the  applicable  mortality  table  and 
the  applicable  interest  rate. 

Applicable  Mortality  Table 

The  applicable  mortality  table  under 
section  417(e)(3)  is  defined  as  the  table 
prescribed  by  the  Secretary  based  on  the 
prevailing  commissioners'  standard 
table  (described  in  section  807(d)(5)(A)) 
used  to  determine  reserves  for  group 
annuity  contracts  issued  on  the  date  as 
of  which  present  value  is  being 
determined  (without  regard  to  any  other 
subparagraph  of  section  807(d)(5)). 
Currently,  the  prevailing 
commissioners'  standard  table  is  the 
1983  Group  Annuity  Mortality  Table. 
See  Rev.  Rul.  92-19,  1992-1  C.B.  227. 
These  temporary  regulations  provide 
that  the  applicable  mortality  table  as 
described  above  is  to  be  prescribed  by 
the  Commissioner  in  revenue  rulings, 
notices  or  other  documents  of  general 
applicability.  That  table  is  set  forth  in 
Rev.  Rul.  95-6. 1995-4  I.R.B.  22. 

Applicable  Interest  Rate  * 

Under  section  417(e)(3).  the 
applicable  interest  rate  is  defined  as  the 
annual  rate  of  interest  on  30-year 
Treasury  securities  for  the  month  before 
the  date  of  distribution  or  such  other 
time  as  the  Secretary  may  by  regulations 
prescribe.  These  temporary  regulations 
provide  that  the  applicable  interest  rate 
for  a  month  is  the  annual  interest  rate 
on  30-year  Treasury  securities  as 
specified  by  the  Commissioner  for  that 
month.  Currently,  this  interest  rate  is 
the  interest  rate  published  in  Federal 
Reserve  releases  G.13  and  H.15  as  the 
average  yield  on  30-year  Treasury 
Constant  Maturities  for  the  month.  The 
interest  rates  for  July  1994  through 
February  1995  are  specified  as  follows: 


7.58  percent  for  July  1994.  7.49  percent 
for  August  1994,  7.71  percent  for 
September  1994,  7.94  percent  for 
October  1994,  8.08  percent  for 
November  1994,  7.87  percent  for 
December  1994  (see  Notice  95-6, 1995- 
5  I.R.B.  47),  7.85  percent  for  January 
1995  (see  Notice  95-9,  1995-10  I.R.B. 
10),  and  7.61  percent  for  February  1995 
(see  Notice  95-11. 1995-13  I.R.B.  8). 
The  Commissioner  will  continue  to 
publish  this  interest  rate  for  each 
month,  shortly  after  the  end  of  the 
month. 

The  interest  rate  on  30-year  Treasury 
Constant  Maturities  published  monthly 
in  Federal  Reserve  releases  G.13  and 
H.15  can  also  be  obtained  by  telephone 
from  the  Public  Information  Department 
of  the  Federal  Reserve  Bank  of  New 
York  at  (212) 720-6130 (not  a  toU-ftw 
number).  Information  regarding 
subscriptions  to  Federal  Reserve 
releases  G.13  and  H.15  can  be  obtained 
from  the  Publications  Department  of  the 
Federal  Reserve  Board  of  Governors  at 
(202)  452-3244  (not  a  toll-ft«e  number). 

Time  for  Determining  Applicable 
Interest  Rate 

Section  417(e)(3)(A)(ii)(n)  provides 
that  the  applicable  interest  rate  for 
distributions  made  during  a  month  is 
the  annual  rate  of  interest  on  30-year 
Treasury  securities  for  the  month  before 
th^  date  of  distribution  or  such  other 
time  as  the  Secretary  may  by  regulations 
prescribe.  These  temporary  regulations 
permit  selection  of  a  monthly,  quarterly 
or  annual  period  during  which  the 
applicable  interest  rate  remains 
constant.  Permitting  selection  of  such  a 
quarterly  or  annual  stability  period 
allows  plans  to  offer  greater  benefit 
stability  than  is  provided  by  the 
statutory  rule,  under  which  the 
applicable  interest  rate  changes 
monthly. 

These  temporary  regulations  provide 
that  the  applicable  interest  rate  for  the 
stability  period  may  be  determined  as 
the  30-year  Treasury  rate  for  any  one  of 
the  five  calendar  months  preceding  the 
first  day  of  the  stability  period. 
Permitting  this  "lookback"  of  up  to  five 
months  provides  added  fiexibility  and 
gives  plan  administrators  and 
participants  more  time  to  comply  with 
applicable  notice  and  election 
requirements  using  the  actual  interest 
rate  (instead  of  an  estimate). 

Thus,  a  plan  may  change  the 
applicable  interest  rate  monthly, 
quarterly,  or  annually,  and  may 
determine  the  rate  with  reference  to  one 
of  the  five  months  preceding  the  month, 
quarter,  or  year.  For  example,  if  an 
employer  with  a  calendar  yeaj-  plan 
wishes  to  use  the  same  interest  rate  for 
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all  distributions  in  the  plan  year  (i.e.. 
the  annual  stability  period)  and  wishes 
to  provide  90  days  for  employee  notices 
based  on  the  actual  interest  rate,  the 
plan  can  provide  that  the  applicable 
interest  rate  for  the  entire  plan  year  is 
the  30-year  Treasury  rate  specified  by 
the  Commissioner  for  the  prior  August 
(i.e..  five  calendar  months  before 
January  1,  the  first  day  of  the  plan  year). 

Effective  Dales 

These  temporary  regulations  are 
generally  effective  for  plan  years 
beginning  after  December  31,  1994. 

Under  section  417(e)(3)(B)  and  these 
temporary  regulations,  the  general 
effective  date  for  the  RPA  '94  rules  is 
delayed  for  certain  plans  until  the  first 
plan  year  that  begins  after  December  31, 
1999,  unless  an  employer  takes  earlier 
action.  The  delayed  effective  date 
.  applies  to  a  plan  adopted  and  in  effect 
before  December  8,  1994,  if  the 
provisions  of  the  plan  in  effect  on 
December  7,  1994,  met  the  requirements 
of  section  417(e)(3)  as  in  effect  on 
December  7,  1994.  For  such  a  plan,  the 
present  value  of  a  distribution  made 
before  the  first  day  of  the  first  plan  year 
that  begins  after  l5ecember  31,  1999,  is 
calculated  under  the  provisions  of  the 
plan  in  effect  on  December  7,  1994,  if 
the  annuity  starting  date  for  the 
distribution  occurs  before  the  date  a 
plan  amendment  applying  both  the 
applicable  mortality  table  and  the 
applicable  interest  rate  rules  added  by 
RPA  '94  is  adopted  or,  if  later,  is  made 
effective. 

These  temporary  regulations  restate 
the  rules  applicable  to  plan  years 
beginning  before  January  1,  1995. 
without  substantive  change.  Those  pre- 
1995  rules  also  apply  to  later  plan  years, 
to  the  extent  that  the  application  of  the 
RPA  '94  rules  is  delayed  as  described 
above. 

In  addition,  section  767(d)(1)  of  RPA 
'94  permits  an  employer  to  elect  to 
accelerate  the  effective  date  of  the  RPA 
'94  rules,  and  hence  these  temporary 
regulations,  in  order  to  apply  the  RPA 
'94  rules  to  distributions  with  annuity 
starting  dates  occurring  after  December 
7, 1994.  in  plan  years  beginning  before 
January  1.  1995.  An  employer  that 
makes  a  plan  amendment  applying  the 
applicable  mortality  table  and  the 
applicable  interest  rate  rules  of  these 
regulations  is  treated  as  making  this 
election  as  of  the  date  the  plan 
amendment  is  adopted  or,  if  later,  is 
made  effective. 

Relationship  With  Section  411(d)(6) 

Section  411(d)(6)  provides  that  a  plan 
does  not  satisfy  the  requirements  of 
section  411  if  the  accrued  benefit  of  a 


participant  is  decreased  by  a  plan 
amendment.  In  general,  a  plan 
amendment  that  changes  the  interest 
rate  or  the  mortality  assumptions  used 
for  purposes  of  determining  the  amount 
of  any  accrued  benefit  is  subject  to 
section  411(d)(6).  Consistent  with 
regulations  in  effect  prior  to  amendment 
by  these  temporary  regulations,  these 
temporary  regulations  provide  limited 
section  411(d)(6)  relief  for  certain  plan 
amendments  that  change  the  time  for 
determining  the  applicable  interest  rate. 
A  plan  amendment  that  changes  the 
time  for  determining  the  applicable 
interest  rate  will  not  be  treated  as 
violating  section  411(d)(6).  if  each 
distribution  made  until  one  year  after 
the  later  of  the  amendment's  effective 
date  or  the  amendment's  adoption  date 
is  calculated  using  the  time  for 
determining  the  applicable  interest  rate 
as  provided  before  or  after  the 
amendment,  whichever  produces  the 
larger  benefit.  For  this  purpose,  all  other 
plan  provisisns  must  be  applied  as  in 
effect  after  the  amendment. 

For  example,  assume  that  a  calendar 
year  plan  is  amended  in  March  1995, 
effective  July  1.  1995.  to  change  the 
interest  rate  used  to  determine  the 
present  value  of  plan  distributions  from 
the  PBGC  interest  rate  determined  as  of 
January  1  of  the  plan  year  that  contains 
the  annuity  starting  date,  to  the  30-year 
Treasury  security  interest  rate  for 
August  of  the  year  before  the  plan  year 
that  contains  the  annuity  starting  date. 
The  plan  amendment  will  not  be  treated 
as  violating  section  411(d)(6)  if  each 
distribution  with  an  annuity  starting 
date  after  June  30,  1995.  and  before  July 
1,  1996,  is  calculated  using  the  30-year 
Treasury  rate  for  August  of  the  year 
before  the  plan  year  that  contains  the 
annuity  starting  date,  or  the  30-year 
Treasury  rate  for  January  of  the  plan 
year  that  contains  the  annuity  starting 
date,  whichever  produces  the  larger 
benefit. 

Section  767(d)(2)  of  RPA  '94  provides 
that  a  participant's  accrued  benefit  is 
not  considered  to  be  reduced  in 
violation  of  section  411(d)(6)  merely 
because  the  benefit  is  determined  in 
accordance  with  the  applicable  interest 
rate  rules  and  the  applicable  mortality 
table  rules  of  section  417(e)(3)(A).  as 
amended  by  RPA  '94.  These  temporary 
regulations  provide  that  an  interest  rate 
may  be  eliminated  under  this  section 
411(d)(6)  relief  rule  if  that  interest  rate 
is  the  PBGC  interest  rate  or  a  rate  based 
on  the  PBGC  interest  rate.  The  PBGC  has 
advised  the  Service  and  Treasury  that  it 
has  not  made  any  decision  at  this  time 
on  whether  it  will  continue  to  publish 
the  relevant  interest  rates  after  the  year 
2000.  Therefore,  in  amending  plans  to 


comply  with  these  temporary 
regulations,  employers  should  not  rely 
on  the  continued  publication  of  these 
rates  by  the  PBGC  beyond  the  year  2000. 

These  temporary  regulations  further 
provide  that,  where  a  plan  provided  for 
the  use  of  an  interest  rate  not  based  on 
the  PBGC  interest  rate  prescribed  by 
section  417(e)(3)  as  in  effect  before 
amendments  made  by  RPA  '94,  a  plan 
amendment  that  eliminates  the  use  of 
that  interest  rate  and  the  associated 
mortality  table  may  result  in  a  reduction 
of  a  participant's  accrued  benefit,  which 
would  violate  the  requirements  of 
section  411(d)(6).  These  temporary 
regulations  provide  examples  of  the 
application  of  section  411(d)(6)  and  the 
special  rule  of  section  767(d)(2)  of  RPA 
'94,  including  an  example  illustrating 
the  use  of  a  phase-in  that  provides  for 
a  smoother  transition  from  the  plan's 
former  terms  to  the  new  rules. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Linda  S.  F.  Marshall, 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authoriry:  26  U.S.C.  7805  *   *   * 
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Section  1.417(e)-lT  also  issued  under  26 
U.S.Q  417(e)(3)(A)(ii)(lI). 

Par.  2.  In  §  I.417(e>-1.  paragraph  (d)  is 
revised  to  read  as  follows: 

§1.41 7(e)-1  Restrictions  and  valuatJons  of 
distributions  from  plans  subject  to  sections 
401(a)(11)and417. 

»         •         *         •         * 

(d)  Present  value  requirement.  For 
rules  regarding  the  present  value  of  a 
participant's  accrued  benefit  and  related 
matters,  see  §  1.417(e)-lT(d). 

***** 

Par.  3.  §  1.417(e}-lT  is  added  to  read 
as  follows: 

§1.417(e>-1'r    Restrictions  and  valuations 
of  distritMJttons  from  plans  subject  to 
sections  401(a)(11)  and  417  (Temporary). 

(a)  through  (c)  [Reserved). 

(d)  Present  value  requirement — (1) 
General  rule.  A  defined  benefit  plan 
must  provide  that  the  present  value  of 
any  accrued  benefit  and  the  amount 
(subject  to  sections  411(c)(3)  and  415)  of 
any  distribution,  including  a  single  sum, 
must  not  be  less  than  the  amount 
calculated  using  the  applicable  interest 
rate  described  in  paragraph  (d)(3)  of  this 
section  (determined  for  the  month 
described  in  paragraph  (d)(4)  of  this 
section)  and  the  applicable  mortality 
table  described  in  paragraph  (d)(2)  of 
this  section.  The  present  value  of  any 
optional  form  of  benefit  cannot  be  less 
than  the  present  value  of  the  normal 
retirement  benefit  determined  in 
accordance  with  the  preceding  sentence. 
The  same  rules  used  for  the  plan  under 
this  paragraph  (d)  must  also  be  used  to 
compute  the  present  value  of  the  benefit 
for  purposes  of  determining  whether 
consent  for  a  distribution  is  required 
under  paragraph  (b)  of  this  section. 

(2)  Applicable  mortality  table.  The 
applicable  mortality  table  is  the 
mortality  table  based  on  the  prevailing 
commissioners'  standard  table 
(described  in  section  807(d)(5)(A))  used 
to  determine  reserves  for  group  annuity 
contracts  issued  on  the  date  as  of  which 
present  value  is  being  determined 
(without  regard  to  any  other 
subparagraph  of  section  807(d)(5)),  that 
is  prescribed  by  the  Commissioner  in 
revenue  rulings,  notices,  or  other 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(6)  of  this  chapter). 

(3)  Applicable  interest  rate — (i) 
General  rule.  The  applicable  interest 
rate  for  a  month  is  the  annual  interest 
rate  on  30-year  Treasury  securities  as 
specified  by  the  Commissioner  for  that 
month  in  revenue  rulings,  notices  or 
other  guidance,  published  in  the 
Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(fc)  of  this  chapter). 


(ii)  Example.  This  example  illustrates 
the  rules  of  this  paragraph  (d)(3): 

Example.  Plan  A  is  a  calendar  year  plan. 
For  its  1995  plan  year.  Plan  A  provides  that 
the  applicable  mortality  table  is  the  table 
described  in  Rev.  Rul.  95-6,  1995-4  I.R.B.  22, 
and  that  the  applicable  interest  rate  for  Plan 
A  is  the  annual  interest  rate  on  30-year 
Treasury  securities  as  sptecified  by  the 
Ck)mmissioner  for  the  first  full  calendar 
month  preceding  the  calendar  month  that 
contains  the  annuity  starting  date.  Participant 
P  is  age  65  in  January  1995,  which  is  the 
month  that  contains  P's  annuity  starting  date. 
P  has  an  accrued  benefit  payable  monthly  of 
$1,000  and  has  elected  to  receive  a 
distribution  in  the  form  of  a  single  sum  in 
)anuary  1995.  The  annual  interest  rate  on  30- 
year  Treasury  securities  as  published  by  the 
Commissioner  for  December  1994  is  7.87 
percent.  To  satisfy  the  requirements  of 
section  417(e)(3)  and  this  paragraph  (d),  the 
single  sum  received  by  P  may  not  be  less 
than  $111,351. 

(4)  Time  for  determining  interest 
rate— (i)  General  rule.  The  applicable 
interest  rate  to  be  used  for  a  distribution 
is  the  rate  determined  under  paragraph 
(d)(3)  of  this  section  for  the  applicable 
lookback  month.  The  applicable 
lookback  month  for  a  distribution  is  the 
lookback  month  (as  described  in 
paragraph  (d)(4)(iii)  of  this  section)  for 
the  month  (or  other  longer  stability 
period  described  in  paragraph  (d)(4)(ii) 
of  this  section)  that  contains  the  annuity 
starting  date  for  the  distribution.  The 
time  for  determining  the  applicable 
interest  rate  for  each  participant's 
distribution  must  be  determined  in  a 
consistent  manner  that  is  applied 
uniformly  to  all  participants  in  the  plan. 

(ii)  Stability  period.  A  plan  must 
specify  the  period  for  which  the 
applicable  interest  rate  remains 
constant.  This  stability  period  may  be 
one  calendar  month,  one  plan  quarter, 
or  one  plan  year. 

(iii)  Lookback  month.  A  plan  must 
specify  the  lookback  month  that  is  used 
to  determine  the  applicable  interest  rate. 
The  lookback  month  may  be  the  first, 
second,  third,  fourth,  or  fifth  full 
calendar  month  preceding  the  first  day 
of  the  stability  period. 

(iv)  Additional  determination  dates. 
The  Commissioner  may  prescribe,  in 
revenue  rulings,  notices  or  other 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 
§  601.601(d)(2)(ii)(6)),  other  times  that  a 
plan  may  provide  for  determining  the 
applicable  interest  rate. 

(v)  Example.  This  example  illustrates 
the  rules  of  this  paragraph  (d)(4). 

Example.  Employer  X  maintains  Plan  A.  a 
calendar  year  plan.  Employer  X  wishes  to 
amend  Plan  A  so  that  the  applicable  interest 
rate  will  remain  fixed  for  each  plan  quarter, 
and  so  that  the  applicable  interest  rate  for 


distributions  made  during  each  plan  quarter 
can  be  determined  approximately  80  days 
tiefore  the  beginning  of  the  plan  quarter.  To 
comply  with  the  provisions  of  this  fiaragraph 
(d)(4).  Plan  A  is  amended  to  provide  that  the 
applicable  interest  rate  is  the  annual  interest 
rate  on  30-year  Treasury  securities  as 
sfjecified  by  the  Commissioner  for  the  fourth 
calendar  month  preceding  the  first  day  of  the 
plan  quarter  during  which  the  annuity 
starting  date  occurs. 

(5)  L^se  of  alternative  interest  rate  and 
mortality  table.  If  a  plan  provides  for 
use  of  an  interest  rate  or  mortality  table 
other  than  the  applicable  interest  rate  or 
the  applicable  mortality  table,  the  plan 
must  provide  that  a  participant's  benefit 
must  be  at  least  as  great  as  the  benefit 
produced  by  using  the  applicable 
interest  rate  and  the  applicable 
mortality  table.  For  example,  where  a 
plan  provides  for  use  of  an  interest  rate 
of  7%  and  the  UP-1984  Mortality  Table 
(see  §  1.401(a)(4)-12,  Standard  mortality 
table)  in  calculating  single-sum 
distributions,  the  plan  must  provide  that 
any  single-sum  distribution  is 
calculated  as  the  greater  of  the  single- 
sum  benefit  calculated  using  this 
actuarial  basis  (i.e.,  7%  and  the  UP— 
1984  Mortality  Table)  and  the  single 
sum  calculated  using  the  applicable 
interest  rate  and  the  applicable 
mortality  table. 

(6)  Exceptions.  This  paragraph  (d) 
(other  than  the  provisions  relating  to 
section  411(d)(6)  requirements  in 
paragraph  (d)(10)  of  this  section)  does 
not  apply  to  the  amount  of  a 
distribution  under  a  nondecreasing 
annuity  payable  for  a  period  not  less 
than  the  life  of  the  participant  or,  in  the 
case  of  a  QPSA,  the  life  of  the  surviving 
spouse.  A  nondecreasing  armuity 
includes  a  QJSA,  QPSA  and  an  annuity 
that  decreases  merely  because  of  the 
cessation  or  reduction  of  Social  Security 
supplements  or  qualified  disability 
payments  (as  defined  in  section 
411(a)(9)). 

(7)  Defined  contribution  plans. 
Because  the  accrued  benefit  under  a 
defined  contribution  plan  equals  the 
account  balance,  a  defined  contribution 
plan  is  not  subject  to  the  requirements 
of  this  paragraph  (d),  even  though  it  is 
subject  to  section  401(a)(ll). 

(8)  Effective  date — (i)  In  general.  This 
paragraph  (d)  is  effective  for 
distributions  with  annuity  starting  dates 
in  plan  years  beginning  after  December 
31, 1994. 

(ii)  Optional  delayed  effective  date  of 
Retirement  Protection  Act  of  J  994  (FPA 
'94)1108  Stat.  5012)  rules  for  plans 
adopted  and  in  effect  before  December 
8,  1994.  For  a  plan  adopted  and  in  effect 
before  December  8, 1994,  the 
application  of  the  rules  relating  to  the 
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applicable  mortality  table  and 
applicable  interest  rate  under 
paragraphs  (d)  (2)  through  (4)  of  this 
section  is  delayed  to  the  extent  provided 
in  this  paragraph  (d)(8)(ii),  if  the  plan 
provisions  in  effect  on  December  7, 
1994,  met  the  requirements  of  section 
417(e)(3)  and  §  1.417(e>-l(d)  as  in  effect 
on  December  7. 1994  (as  contained  in  26 
CFR  part  1  revised  April  1.  1995).  In  the 
case  of  a  distribution  ht)m  such  a  plan 
with  an  annuity  starting  date  that 
precedes  the  optional  delayed  effective 
date  described  in  paragraph  (d)(8)(iv)  of 
this  section,  and  that  precedes  the  first 
day  of  the  first  plan  year  beginning  after 
December  31.  1999,  the  rules  of 
paragraph  (d)(9)  of  this  section  (which 
generally  apply  to  distributions  with 
annuity  starting  dates  in  plan  years 
beginning  before  January  1. 1995)  apply 
in  lieu  of  the  rules  of  paragraphs  (d)  (2) 
through  (4)  of  this  section.  The  interest 
rate  under  the  rules  of  paragraph  (d)(9) 
of  this  section  is  determined  under  the 
provisions  of  the  plan  as  in  e^ect  on 
December  7, 1994.  reflecting  the  interest 
rate  or  rates  published  by  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 
and  the  provisions  of  the  plan  for 
determining  the  date  on  which  the 
interest  rate  is  fixed.  The  above 
described  interest  rate  or  rates 
published  by  the  PBGC  are  those 
determined  by  the  PBGC  (for  the  date 
determined  under  those  plan 
provisions)  pursuant  to  the  PBGC's 
methodology  under  the  regulations  of 
the  PBGC  for  determining  the  present 
value  of  a  lump  sum  distribution  on 
plan  termination  under  29  CFR  Part 
2619  that  were  in  effect  on  September 
1. 1993  (as  contained  in  29  CFR  part 
2619  revised  July  1, 1994). 

(iii)  Optional  accelerated  effective 
date  ofHPA  '94  rules.  This  paragraph 
(d)  is  also  effective  for  a  distribution 
with  an  annuity  starting  date  after 
December  7, 1994.  during  a  plan  year 
beginning  before  January  1,  1995.  if  the 
employer  elects,  on  or  before  the 
annuity  starting  date,  to  make  the  rules 
of  this  paragraph  (d)  effective  with 
respect  to  the  plan  as  of  the  optional 
accelerated  effective  date  described  in 
paragraph  (d)(8)(iv)  of  this  section.  An 
employer  is  treated  as  making  this 
election  by  making  the  plan 
amendments  described  in  paragraph 
(d)(8)(iv)  of  this  section. 

(iv)  Determination  of  delayed  or 
accelerated  effective  date  by  plan 
amendment  adopting  HPA  '94  rules. 
The  optional  delayed  effective  date  of 
paragraph  (d)(8)(ii)  of  this  section,  or  the 
optional  accelerated  effective  date  of 
paragraph  (d)(8)(iii)  of  this  section, 
whichever  is  applicable,  is  the  date  plan 
amendments  applying  both  the 


applicable  mortality  table  of  paragraph 
(d)(2)  of  this  section  and  the  applicable 
interest  rate  of  paragraph  (d)(3)  of  this 
section  are  adopted  or.  if  later,  are  made 
effective. 

(9)  Pyon  years  beginning  before 
January  1,  J995 — (i)  Interest  rate.  (A) 
For  distributions  made  in  plan  years 
beginning  after  December  31,  1986,  and 
before  January  1,  1995,  the  following 
interest  rate  described  in  paragraph 
(d)(9)(i)(A)(J)  or  (2)  of  this  section, 
whichever  applies,  is  substituted  for  the 
applicable  interest  rate  for  purposes  of 
this  section — 

(2)  The  rate  or  rates  that  would  be 
used  by  the  PBGC  for  a  trusteed  single- 
employer  plan  to  value  the  participant's 
(or  beneficiary's)  vested  benefit  (PBGC 
interest  rate)  if  the  present  value  of  such 
benefit  does  not  exceed  $25,000;  or 

(2)  120  percent  of  the  PBGC  interest 
rate,  as  determined  in  accordance  with 
paragraph  (d)(9)(i)(A)(l)  of  this  section, 
if  such  present  value  exceeds  $25,000. 
In  no  event  shall  the  present  value 
determined  by  use  of  120  percent  of  the 
PBGC  interest  rate  result  in  a  present 
value  less  than  $25,000. 

(B)  The  PBGC  interest  rate  may  be  a 
series  of  interest  rates  for  any  given 
date.  For  example,  the  PBGC  interest 
rate  for  immediate  annuities  for 
November  1994  is  6%,  and  the  PBGC 
interest  rates  for  the  deferral  period  for 
that  month  are  as  follows:  5.25%  for  the 
first  7  years  of  the  deferral  period,  4% 
for  the  following  8  years  of  the  deferral 
period,  and  4%  for  the  remainder  of  the 
deferral  period.  For  November  1994.  120 
percent  of  the  PBGC  interest  rate  is 
7.2%  (1.2  times  6%)  for  an  immediate 
annuity.  6.3%  (1.2  times  5.25%)  for  the 
first  7  years  of  the  deferral  period.  4.8% 
(1.2  times  4%)  for  the  following  8  years 
of  the  deferral  period,  and  4.8%  (1.2 
times  4%)  for  the  remainder  of  the 
deferral  period.  The  PBGC  interest  rates 
are  the  interest  rates  that  would  be  used 
(as  of  the  date  of  the  distribution)  by  the 
PBGC  for  purposes  of  determining  the 
present  value  of  that  benefit  upon 
termination  of  an  insufficient  trusteed 
single  employer  plan.  Except  as 
otherwise  provided  by  the 
Commissioner,  the  PBGC  interest  rates 
are  determined  by  PBGC  regulations. 
See  29  CFR  part  2619  for  the  applicable 
PBGC  rates. 

(ii)  Time  for  determining  interest  rate. 
(A)  Except  as  provided  in  paragraph 
(d)(9)(ii)(B)  of  this  section,  the  PBGC 
interest  rate  or  rates  are  determined  on 
either  the  annuity  starting  date  or  the 
first  day  of  the  plan  year  that  contains 
the  annuity  starting  date.  The  plan  must 
provide  which  date  is  applicable. 

(B)  The  plan  may  provide  for  the  use 
of  any  other  time  for  determining  the 


PBGC  interest  rate  or  rates  provided  that 
such  time  is  not  more  than  120  days 
before  the  annuity  starting  date  if  such 
time  is  determined  in  a  consistent 
manner  and  is  applied  uniformly  to  all 
participants. 

(C)  "The  Commissioner  may.  in 
revenue  rulings,  notices  or  other 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(fc)).  prescribe  other 
times  for  determining  the  PBGC  interest 
rate  or  rates. 

(iii)  No  applicable  mortality  table.  In 
the  case  of  a  distribution  to  which  this 
paragraph  (d)(9)  applies,  the  rules  of 
this  paragraph  (d)  are  applied  without 
regard  to  the  applicable  mortality  table 
described  in  paragraph  (d)(2)  of  this 
seciion. 

(10)  Relationship  with  section 
411(d)(6) — (i)  In  general.  Except  as 
provided  in  this  paragraph  (d)(10),  a 
plan  amendment  that  changes  the 
interest  rate,  the  time  for  determining 
the  interest  rate,  or  the  mortality 
assumptions  used  for  the  purposes 
described  in  paragraph  (d)(1)  of  this  ' 
section  is  subject  to  section  411(d)(6). 
But  see  §  1.411(d)-4,  Q&A  2(b)(2)(v) 
(regarding  plan  amendments  relating  to 
involuntary  distributions). 

(ii)  Change  in  time  for  determining 
interest  rate.  Notwithstanding  the 
general  rule  of  paragraph  (d)(10)(i)  of 
this  section,  if  a  plan  amendment 
changes  the  time  for  determining  the 
applicable  interest  rate  (including  an 
indirect  change  as  a  result  of  a  change 
in  plan  year),  the  amendment  will  not 
be  treated  as  reducing  accrued  benefits 
in  violation  of  section  411(d)(6)  merely 
on  account  of  this  change  if  the 
conditions  of  this  paragraph  (d)(10)(ii) 
are  satisfied.  Any  distribution  for  which 
the  annuity  starting  date  occurs  in  the 
one-year  period  commencing  at  the  time 
the  plan  amendment  is  effective  (if  the 
amendment  is  effective  on  or  after  the 
adoption  date)  must  use  the  interest  rate 
as  provided  under  the  terms  of  the  plan 
after  the  effective  date  of  the 
amendment,  determined  at  either  the 
date  for  determining  the  interest  rate 
before  the  amendment  or  the  date  for 
determining  the  interest  rate  after  the 
amendment,  whichever  results  in  the 
larger  distribution.  If  the  plan 
amendment  is  adopted  retroactively 
(that  is,  the  amendment  is  effective  prior 
to  the  adoption  date),  the  plan  must  use 
the  interest  rate  determination  date 
resulting  in  the  larger  distribution  for 
the  period  beginning  with  the  effective 
date  and  ending  one  year  after  the 
adoption  date. 

(iii)  Section  41 1(d)(6)  relief  for  plan 
amendments  pursuant  to  changes  to 
section  417  made  by  RPA  '94 — (A) 
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Replacement  of  PBGC  interest  rate.  A 
participant's  accrued  benefit  is  not 
considered  to  be  reduced  in  violation  of 
section  411(d)(6)  merely  because  of  a 
plan  amendment  that  changes  any 
interest  rate  or  mortality  assumption 
used  to  calculate  the  present  value  of  a 
participant's  benefit  under  the  plan 
(even  if  the  amendment  provides  for 
temporary  additional  benefits  to 
accommodate  a  more  gradual  transition 
from  the  plan's  old  interest  rate  to  the 
new  rules),  if  the  following  conditions 
are  satisfied — 

(1)  The  amendment  replaces  the 
PBGC  interest  rate  (or  an  interest  rate  or 
rates  based  on  the  PBGC  interest  rate)  as 
the  interest  rate  used  under  the  plan  in 
determining  the  present  value  of  a 
participant's  benefit  under  this 
paragraph  (d);  and 

(2)  After  the  amendment  is  effective, 
the  present  value  of  a  participant's 
benefit  under  the  plan  cannot  be  less 
than  the  amount  calculated  using  the 
applicable  mortality  table  and  the 
applicable  interest  rate  for  the  first  full 
calendar  month  preceding  the  calendar 
month  that  contains  the  annuity  starting 

date. 

(B)  Replacement  of  non-PBGC  interest 
rate.  The  section  411(d)(6)  relief 
provided  in  paragraph  (d)(10)(iii)(A)  of 
this  section  does  not  apply  to  a  plan 
amendment  that  replaces  an  interest  rate 
other  than  the  PBGC  interest  rate  (or  an 
interest  rate  or  rates  based  on  the  PBGC 
interest  rate)  as  an  interest  rate  used 
under  the  plan  in  determining  the 
present  value  of  a  participant's  benefit 
under  this  paragraph  (d).  Thus,  the 
accrued  benefit  determined  using  that 
interest  rate  and  the  associated  mortality 
table  is  protected  under  section 
411(d)(6).  For  purposes  of  paragraphs 
(d)(10)(iii)(A)  and  (B)  of  this  section,  an 
interest  rate  is  based  on  the  PBGC 
interest  rate  if  the  interest  rate  is  defined 
as  a  specified  percentage  of  the  PBGC 
interest  rate  or  as  the  PBGC  interest  rate 
minus  a  specified  number  of  basis 
points. 

(C)  Plan  amendment  providing  for 
prior  determination  date  or  up  to  two 
months  earlier.  If  the  special  rule  of 
paragraph  (d)(10)(iii)(A)  of  this  section 
would  apply  to  a  plan  except  that  the 
applicable  interest  rate  is  determined  for 
a  month  other  than  the  first  full 
calendar  month  preceding  the  calendar 
month  that  contains  the  annuity  starting 
date,  a  participant's  accrued  benefit  is 
not  considered  to  be  reduced  in 
violation  of  section  411(d)(6)  if  the 
applicable  interest  rate  is  determined  for 
the  calendar  month  that  contains  the 
date  as  of  which  the  PBGC  interest  rate 
was  determined  immediately  before  the 
amendment,  or  for  one  of  the  two 


calendar  months  immediately  preceding 
that  month,  or  if  the  plan  amendment 
satisfies  the  conditions  of  paragraph 
(d)(10)(ii)  of  thi^  section. 

(D)  Examples.  The  provisions  of  this 
paragraph  (d)(10)(iii)are  illustrated  by 
the  following  examples: 

Example  1.  On  December  31.  1994.  Plan  A 
provided  that  all  single-sum  distributions 
were  to  be  calculated  using  the  UP-1984 
Mortality  Table  and  100%  of  the  PBGC 
interest  rate  for  the  date  of  distribution.  On 
January  4,  1995,  and  effective  on  February  1. 
1995.  Plan  A  was  amended  to  provide  that 
all  single-sum  distributions  are  calculated 
using  the  applicable  mortality  table  and  the 
annual  interest  rate  on  30-year  Treasury 
securities  for  the  first  full  calendar  month 
preceding  the  calendar  month  that  contains 
the  annuity  starting  date.  This  amendment  of 
Plan  A  is  not  considered  to  reduce  the 
accrued  benefit  of  any  participant  in 
violation  of  section  411(d)(6). 

Example  2.  On  December  31. 1994,  Plan  B 
provided  that  all  single-sum  distributions 
were  to  be  calculated  using  the  UP-1984 
Mortality  Table  and  an  interest  rate  equal  to 
the  lesser  of  100%  of  the  PBGC  interest  rate 
for  the  date  of  distribution,  or  6%.  On 
January  4, 1995,  and  effective  on  February  1. 
1995,  Plan  B  was  amended  to  provide  that  all 
single-sum  distributions  are  calculated  using 
the  applicable  mortality  table  and  the  annual 
interest  rate  on  30-year  Treasury  securities 
for  the  second  full  calendar  month  preceding 
the  calendar  month  that  contains  the  annuity 
starting  date.  The  6%  interest  rate  provided 
for  under  the  plan  is  not  based  on  the  PBGC 
interest  rate.  Therefore,  to  satisfy  the 
requirements  of  secbon  411(d)(6),  the  plan 
must  provide  that  the  single-sum  distribution 
payable  to  any  participant  must  be  no  less 
than  the  single-sum  distribution  calculated 
using  the  UP-1984  Mortality  Table  and  an 
interest  rate  of  6%,  based  on  the  participant's 
benefits  under  the  plan  accrued  through 
January  31, 1995,  and  based  on  the 
participant's  age  at  the  annuity  starting  date. 

Example  3.  (a)  Employer  X  maintains  Plan 
C,  a  calendar  year  plan.  As  of  Decemtier  7, 
1994,  Plan  C  provided  for  single-sum 
distributions  to  be  calculated  using  the  PBGC 
interest  rate  as  of  the  annuity  starting  date  for 
distributions  not  greater  than  $25,000,  and 
120%  of  that  interest  rate  (but  not  an  interest 
rate  producing  a  present  value  less  than 
$25,000)  for  distributions  over  $25,000. 
Employer  X  wishes  to  delay  the  effective  date 
of  the  RPA  '94  rules  for  a  year,  and  to  provide 
for  an  extended  transition  from  the  use  of  the 
PBGC  interest  rate  to  the  new  applicable 
interest  rate  under  section  417(e)(3).  On 
December  1, 1995,  and  effective  on  January 
1 .  1996,  Employer  X  amends  Plan  C  to 
provide  that  single-sum  distributions  are 
determined  as  the  sum  of — 

(i)  The  single-sum  distribution  calculated 
based  on  the  applicable  mortality  table  and 
the  annual  interest  rate  on  30-year  Treasury 
securities  for  the  first  full  calendar  month 
preceding  the  calendar  month  that  contains 
the  annuity  starting  date;  and 

(ii)  A  transition  amount. 

(b)  The  amendment  provides  that  the 
transition  amount  for  distributions  in  the 


years  1996-99  is  a  transition  percentage  of 
the  excess,  if  any,  of  the  amount  that  the 
single-sum  distribution  would  have  t)een 
under  the  plan  provisions  in  effect  prior  to 
this  amendment  over  the  amount  of  the 
single  sum  described  in  paragraph  (a)(i)  of 
this  Example  3.  The  transition  percentages 
are  80%  for  1996,  decreasing  to  60%  for 
1997,  40%  for  1998  and  20%  for  1999.  The 
amendment  also  provides  that  the  transition 
amount  is  zero  for  plan  years  beginning  on 
or  after  the  year  2000.  Plan  C  is  not 
considered  to  have  reduced  the  accrued 
benefit  of  any  participant  in  violation  of 
section  411(d)(6)  by  reason  of  this  plan 
amendment. 

Margaret  Mibier  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  March  15,  1995. 
Leslie  Samueb, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-8229  Filed  4-4-95;  8:45  am) 

BaiJNG  COOe  4830-01-U 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Part  580 

Civil  Money  Penalties — Procedures  for 
Assessing  and  Contesting  Penalties 

AGENCY:  Wage  and  Hour  Division. 

Employment  Standards  Administration, 

Labor. 

ACnOM:  Final  rule. 

SUMMARY:  The  purpose  of  this  document 
is  to  change  the  address  listed  in  §  580.6 
of  Regulations  29  CFR  part  580,  which 
is  used  for  administrative  hearing 
requests.  This  revision  is  being  made  in 
order  to  streamline  the  process  by 
which  hearing  requests  are 
acknowledged  by  consolidating  all 
aspects  of  processing  hearing  requests 
into  the  operations  of  the  office  which 
issued  the  administrative  determination 
upon  which  the  request  for  a  hearing  is 
based. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  5,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Dean  Speer,  Director,  Division  of  Policy 
and  Analysis,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  L,abor,  Room  S- 
3506,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Telephone  (202) 
21&-8412.  This  is  not  a  toll  free  number. 

SUPP1.EMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  rule  imposes  no  reporting  or 
recordkeeping  requirements  on  the 
public. 
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U.  Background 

Section  580.6  of  the  regulations 
requires  that  any  person  desiring  to 
request  an  administrative  hearing  on  a 
notice  of  determination  issued  by  the 
Department  of  Labor  (assessing  civil 
money  penalties  for  violations  under 
section  12  of  the  FLSA  relating  to  child 
labor,  or  re[>eated  and  willful  violations 
of  sections  6  and  7  relating  to  the 
minimum  wage  and  overtime 
requirements  of  the  FLSA)  must  do  so 
in  writing  within  15  days  after  the  date 
of  receipt  of  the  notice.  Additionally, 
section  580.6  specifies  that  the  written 
hearing  request  shall  be  made  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

This  revision  is  being  made  in  order 
to  streamline  the  process  by  which 
hearing  requests  are  acknowledged  by 
consolidating  all  aspects  of  processing 
hearing  requests  into  the  operations  of 
the  o^ice  which  issued  the 
administrative  determination  upon 
which  the  request  for  a  hearing  is  based. 
Accordingly,  all  such  hearing  requests 
are  not  to  be  made  to  the  Wage  and 
Hour  ofHcial  that  issued  the 
determination  in  care  of  the  address  of 
the  office  that  originated  the 
determination. 

m.  Summary  of  Rule 

Section  580.6  of  regulations,  29  CFR 
part  580,  is  amended  to  provide  for  a 
new  address  for  purposes  of  requesting 
administrative  hearings.  Hearing 
requests  are  now  directed  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  Under  the  amended  regulation, 
these  requests  will  be  directed  to  the 
Wage  and  Hour  Division  official  who 
issued  the  determination,  at  the  address 
appearing  on  the  determination  notice. 

Executive  Order  12866 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  The  rule 
merely  adopts  a  technical  address 
change,  which  will  facilitate  the 
timeliness  and  handling  of  the  hearing 
process.  Accordingly,  these  changes  are 
not  expected  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 


with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared. 

Regulatory  Flexibility  Act 

Because  no  notice  of  prop>osed 
rulemaking  is  required  for  the  rule 
under  5  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  Public 
Law  96-354.  94  Stat.  1165,  5  U.S.C.  601 
et  seq.  pertaining  to  regulatory 
flexibility  analysis,  do  not  apply  to  this 
rule.  See  5  U.S.C.  601(2).  The  rule 
simplifies  the  handling  of  hearing 
requests  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Administrative  Procedure  Act 

This  regulation  is  procedural  in 
nature.  Accordingly,  the  Secretary,  for 
good  cause,  finds  pursuant  to  5  U.S.C. 
553(b)(3),  that  prior  notice  and  public 
comment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest. 

The  Secretary  also  for  good  cause 
finds,  pursuant  to  5  U.S.C.  553(d)(3). 
that  this  rule  should  take  effect 
immediately  because  it  is  merely  a 
technical  procedural  change  which  does 
not  affect  any  substantive  rights. 

Document  Preparation:  This  document  was 
prejjared  under  the  direction  and  control  of 
Maria  Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  U.S.  Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  580 

Administrative  practice  and 
procedure.  Child  labor.  Employment, 
Labor,  Law  enforcement.  Penalties. 

For  the  reasons  set  forth  above,  29 
CFR  part  580  is  amended  as  set  forth 
below. 

Signed  at  Washington.  DC.  on  this  30th  day 
of  March.  1995. 

Maria  Echaveste, 

Administrator.  Wage  and  Hour  Division. 

PART  580— CIVIL  MONEY 
PENALTIES— PROCEDURES  FOR 
ASSESSING  AND  CONTESTING 
PENALTIES 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  9a.  203.  211.  212,  216; 
Reorg.  Plan  No.  6  of  1950.  64  Stat.  1263.  5 
U.S.C.  App.:  sees.  25.  29.  88  Stat.  72,  76; 
Secretary  of  Labor's  Order  No.  13-71,  36  FR 


8755;  5  U.S.C.  500,  503.  551.  559;  sec.  9,  Pub. 
L.  101-157.  103  Stat  938;  sec.  3103,  Pub.  L. 
101-508. 

2.  Paragraph  (a)  of  §  580.6  is  revised 
to  read  as  follows: 

f  580.6    Exception  to  detemnlnatlofi  of 
penalty  and  request  for  hearing. 

(a)  Any  person  desiring  to  take 
exception  to  the  determination  of 
penalty  shall  request  an  administrative 
hearing  pursuant  to  this  part.  The 
exception  shall  be  in  writing  to  the 
official  who  issued  the  determination  at 
the  Wage  and  Hour  Division  address 
appearing  on  the  determination  notice, 
and  must  be  received  no  later  than  15 
days  after  the  date  of  receipt  of  the 
notice  referred  to  in  §  580.3  of  this  part. 
No  additional  time  shall  be  added 
where  service  of  the  determination  of 
penalties  or  of  the  exception  thereto  is 
made  by  mail. 

IFR  Doc.  95-8335  Filed  4-4-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  3 

(CQO  94-107] 

RIN2115-AF00 

Ninth  District  Marine  Inspection  and 
Captain  of  the  Port  Zone  Boundaries 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  descriptions  of  several  Marine 
Inspection  and  Captain  of  the  Port  zone 
boundaries  in  the  Ninth  Coast  Guard 
District  to  reflect  recent  organizational 
changes.  These  changes  will  clarify 
Coast  Guard  responsibilities  with  the 
Ninth  District.  These  changes  will  not 
impact  the  type  or  level  of  Coast  Guard 
services  performed. 

EFFECTIVE  DATE:  May  5.  1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council.  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Room  3406, 
Washington.  DC  20593-0001.  between  8 
a.m.  and  3  p.m.,  Monday  through  . 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
ENS  Harry  E.  George.  Office  of  Marine 
Safety,  Security  and  Environmental 
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Protection  (G-MPS-3).  Room  1108. 
(202)267-0491. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  document 
are  ENS  Harry  E.  George,  Project  Manager, 
Port  Safety  and  Security  Division,  and  C.G. 
Green.  Project  Counsel.  Office  of  Chief 
Counsel. 

Background  and  Purpose 

During  1994,  the  Coast  Guard  carried 
out  three  separate  organizational 
changes  that  revised  the  Marine 
Inspection  (MI)  and  Captain  of  the  Port 
(COTP)  zones  of  responsibility  and 
consolidated  and  relocated  MI  and 
COTP  offices  for  several  units  in  the 
Ninth  Coast  Guard  District.  The  Coast 
Guard  is  amending  the  descriptions  of 
MI  and  COTP  zone  boundaries  and 
offices  in  the  Ninth  Coast  Guard  District 
to  reflect  these  recent  organizational 
changes. 

The  Coast  Guard  is  proceeding 
directly  to  a  final  rule  under  section 
533(b)(3)(A)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.), 
which  excludes  rulemakings  relating  to 
agency  organization,  procedure,  or 
practice  from  the  requirements  of  public 
notice  and  comment. 

Discussion  of  Comments  and  Changes 

Section  3.45-35,  describing  the 
Sturgeon  Bay  Marine  Inspection  Zone, 
and  paragraph  (c)  of  §  3.34-30, 
describing  the  Milwaukee  Marine 
Inspection  Zone,  are  being  deleted.  In 
February,  1994,  the  Sturgeon  Bay 
Marine  Inspection  Zone  was  combined 
with  the  Milwaukee  Inspection  Zone 
and  the  Marine  Inspection  Office  in 
Sturgeon  Bay,  Wisconsin  was  merged 
with  the  Marine  Inspection  Office  in 
Milwaukee,  Wisconsin.  The  new 
Milwaukee  Marine  Inspection  Zone 
covers  the  same  area  and  has  the  same 
boundaries  as  the  Milwaukee  Captain  of 
the  Port  Zone,  so  the  two  zones  and 
their  offices  can  be  described  in  a  single 
CFR  section.  Paragraph  (b)  of  §  3.45-30, 
therefore,  is  being  revised  to  describe 
the  boundaries  and  the  office  locations 
for  both  the  new  Milwaukee  Marine 
Inspection  Zone  and  the  Milwaukee 
Captain  of  the  Port  Zone. 

Section  3.45—45  is  being  revised  to 
change  the  name  of  the  St.  Ignace 
Marine  Inspection  Zone  to  the  Sault  Ste. 
Marie  Marine  Inspection  Zone.  In  July, 
1994,  the  Marine  Inspection  Office  in  St. 
Ignace,  Michigan  was  closed  and  a  new 
Marine  Inspection  Office  was  opened  in 
Sault  Ste.  Marie,  Michigan,  colocated 
with  the  Sault  Ste.  Marie  Captain  of  the 
Port  Office.  The  St.  Ignace  Marine 
Inspection  Zone  and  the  Sault  Ste. 


Marie  Captain  of  the  Port  Zone  had  the 
same  boundaries,  but  each  zone  was 
named  for  the  location  of  the  office 
servicing  it.  The  St.  Ignace  Marine 
Inspection  Zone  has  therefore  been 
renamed  to  Sault  Ste.  Marie  Marine 
Inspection  Zone,  to  reflect  the  change  in 
office  location,  but  with  no  change  to 
the  boundary  description  of  the  zone. 

Sections  3.45-60,  Chicago  Captain  of 
the  Port  Zone,  and  3.45-80,  Grand 
Haven  Captain  of  the  Port  Zone,  are 
being  deleted.  In  July,  1994,  Captain  of 
the  Port  Zone  Chicago  and  Captain  of 
the  Port  Zone  Grand  Haven  were 
combined  into  a  single  COTP  zone,  and 
the  Captain  of  the  Port  Office  in  Grand 
Haven,  Michigan  was  merged  with  the 
Captain  of  the  Port  Office  in  Chicago, 
Illinois.  The  area  of  the  combined 
Chicago  and  Grand  Haven  COTP  zones 
is  now  known  as  the  Chicago  Captain  of 
the  Port  Zone  and  has  the  same 
boundaries  as  the  Chicago  Marine 
Inspection  Zone.  Section  3.45-15, 
describing  the  Chicago  Marine 
Inspection  Zone,  therefore,  is  being 
revised  to  describe  the  boundaries  and 
the  office  locations  for  both  the  Chicago 
Marine  Inspection  Zone  and  the  new 
Chicago  Captain  of  the  Port  Zone. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  of  6(a)(3)  of 
that  order.  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  is 
unnecessary. 

Small  Entities 

This  regulation  is  administrative  in 
nature  and  is  not  expected  to  have  any 
economic  impact  on  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  proposal  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  involves  changes  to  names  and 
descriptions  of  Marine  Inspection  and 
Captain  of  the  Port  zones  of 
responsibility  in  the  Ninth  Coast  Guard 
District  and  clearly  does  not  have  any 
environmental  impact.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33*  CFR  Part  3 

Organization  and  functions 
(Government  agencies).  For  the  reasons 
set  out  in  the  preamble,  the  Coast  Guard 
amends  Title  33,  part  3,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— {AMENDED] 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.45. 
1.46. 

2.  Section  3.45-15  is  revised  to  read 
as  follows: 

§3.45-15    Chicago  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone. 

(a)  The  Chicago  Marine  Inspection 
Office  and  the  Chicago  Captain  of  the 
Port  Office  are  located  in  Chicago, 
Illinois. 

(b)  The  Chicago  Marine  Inspection 
Zone  and  the  Chicago  Captain  of  the 
Port  Zone  include  those  parts  of 
Michigan,  Indiana,  Ohio,  and  Illinois 
within  the  following  boundaries:  From 
the  Illinois-Wisconsin  boundary  at 
longitude  90°  W.;  thence  due  east  to 
longitude  87°  W.;  thence  due  north  to 
latitude  44°15'  N.,  thence  northeasterly 
to  latitude  44°43'  N.,  longitude  86°40' 
W.;  thence  due  east  to  longitude  84°30' 
W.;  thence  due  south  to  latitude  41°  N.; 
thence  due  west  to  longitude  90°  W.; 
thence  due  north  to  the  starting  point. 

3.  Section  3.45-30  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (b)  to  read  as  follows: 
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$3.45-30    Milwaukee  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone. 

***** 

(b)  The  boundary  of  the  Milwaukee 
Marine  Inspection  Zone  and  the 
Milwaukee  Captain  of  the  Port  Zone 
starts  at  the  Illinois-Wisconsin  boundary 
at  longitude  90°  W.;  thence  due  east  to 
longitude  87°  W.;  thence  due  north  to 
latitude  44°15'  N.;  thence  northeasterly 
to  latitude  44°43'  N..  longitude  86°40' 
W.;  thence  due  north  to  latitude  45°27' 
N.;  thence  due  west  to  longitude  88°30' 
W.;  thence  due  north  to  latitude  46°20' 
N.;  thence  due  west  to  longitude  90°  W.; 
thence  due  south  to  the  starting  point. 

§3.45-35    [Removed] 

4.  Section  3.45-35  is  removed. 

5.  Section  3.45-45  is  revised  to  read 
as  follows: 

$3.45-45    Sault  Ste.  Marie  Marine 
Inspection  Zone  and  Captain  of  tt>e  Port 
Zone. 

(a)  The  Sault  Ste.  Marie  Marine 
Inspection  OfHce  and  the  Sault  Ste. 
Marie  Captain  of  the  Port  Office  are 
located  in  Sault  Ste.  Marie,  Michigan. 

(b)  The  boundary  of  the  Sault  Ste. 
Marie  Marine  Inspection  Zone  and  the 
Sault  Ste.  Marie  Captain  of  the  Port 
Zone  starts  at  the  international 
boundary  at  latitude  44°43'  N.;  thence 
due  west  to  longitude  86°40'  W.;  thence 
due  north  to  latitude  45°27'  N.;  thence 
due  west  to  longitude  88°30'  W.;  thence 
due  north  to  latitude  46°20'  N.;  thence 
northeasterly  to  the  shore  of  Lake 
Superior  at  longitude  87°45'  W.;  thence 
northerly  to  Manitou  Island  Light, 
located  at  latitude  47°25'  N.,  longitude 
87°35'  W.;  thence  due  north  to  the 
international  boundary  at  longitude 
87°35'  W.;  thence  southeasterly  along 
the  international  boundary  to  the 
starting  point. 

$3.45-60    [Removed] 

6.  Section  3.45-60  is  removed. 
$  3.45-60    [Removed] 

7.  Section  3.45-80  is  removed. 
Dated:  February  8. 1995. 

I.e.  Card. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
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POSTAL  SERVICE 
39  CFR  Part  265 

Demands  for  Testimony  or  Records  In 
Certain  Legal  Proceedings 
AGENCY:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  a 
procedure  for  Postal  Service  response  to 
subpoenas  or  other  demands  for  Postal 
Service  employees  to  testify  about,  or 
produce  records  concerning.  Postal 
Service  matters  in  private  litigation  or 
other  proceedings  in  which  the  United 
States  is  not  a  party. 
EFFECTIVE  DATE:  April  5.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Holvik,  Attorney,  (312)  765-5230. 
SUPPt.EMENTARY  INFORMATION:  The  rule 
provides  that,  in  response  to  subpoenas 
or  other  demands  for  testimony  or 
records  concerning  Postal  Service 
matters  in  private  litigation  or  other 
proceedings  in  which  the  United  States 
is  not  a  party,  Postal  Service  employees 
may  testify  or  produce  records  only  if 
the  General  Counsel  or  the  General 
Counsel's  delegate  authorizes 
compliance  with  the  demand.  In  making 
this  determination,  the  General  Counsel 
or  his  or  her  delegate  will  consider 
whether  compliance  is  in  accordance 
with  applicable  laws,  privileges,  rules, 
authority,  and  regulations  and  would 
not  be  contrary  to  the  interests  of  the 
United  States. 

On  February  17, 1995,  the  Postal 
Service  published  a  notice  of  proposed 
rulemaking  (60  FR  8610-8612)  with  a 
30-day  comment  period.  No  comments 
were  received  during  the  comment 
period.  Accordingly,  the  rule  is  adopted 
as  proposed. 

List  of  Subfects  in  39  CFR  Part  265 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees. 

For  the  reasons  set  out  above,  39  CFR 
part  265  is  amended  as  follows. 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C.  App.  3; 
39  U.S.C.  401,  403,  410,  1001.  2601. 

2.  Section  265.12  is  added  to  read  as 
follows: 

§  265.12    Demands  for  testimony  or 
records  In  certain  legal  proceedings. 

(a)  Scope  and  applicability  of  this 
section.  (1)  This  section  establishes 
procedures  to  be  followed  if  the  Postal 
Service  or  any  Postal  Service  employee 
receives  a  demand  for  testimony 
concerning  or  disclosure  of: 

(i)  Records  contained  in  the  files  of 
the  Postal  Service; 

(ii)  Information  relating  to  records 
contained  in  the  files  of  the  Postal 
Service;  or 

(iii)  Information  or  records  acquired 
or  produced  by  the  employee  in  the 


course  of  his  or  her  official  duties  or 
because  of  the  employee's  official  status. 

(2)  This  section  does  not  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  by  any  person 
against  the  Postal  Service. 

(3)  This  section  does  not  apply  to  any 
of  the  following: 

(i)  Any  legal  proceeding  in  which  the 
United  States  is  a  party; 

(ii)  A  demand  for  testimony  or  records 
made  by,  either  House  of  Congress  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  of  Congress; 

(iii)  An  appearance  by  an  employee  in 
his  or  her  private  capacity  in  a  legal 
proceeding  in  which  the  employee's 
testimony  does  not  relate  to  the 
employee's  official  duties  or  the 
functions  of  the  Postal  Service;  or 

(iv)  A  demand  for  testimony  or 
records  submitted  to  the  Postal 
Inspection  Service  (a  demand  for 
Inspection  Service  records  or  testimony 
will  be  handled  in  accordance  with 
rules  in  §265.11). 

(4)  This  section  does  not  exempt  a 
request  from  applicable  confidentiality 
requirements,  including  the 
requirements  of  the  Privacy  Act.  5 
U.S.C.  552a. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Adjudicative  authority  includes, 
but  is  not  limited  to,  the  following: 

(i)  A  court  of  law  or  other  judicial 
forums,  whether  local,  state,  or  federal; 
and 

(ii)  Mediation,  arbitration,  or  other 
forums  for  dispute  resolution. 

(2)  Demand  includes  a  subpoena, 
subpoena  duces  tecum,  request,  order, 
or  other  notice  for  testimony  or  records 
arising  in  a  legal  proceeding. 

(3)  Employee  means  a  current 
employee  or  official  of  the  Postal 
Service. 

(4)  General  Counsel  means  the 
General  Counsel  of  the  United  States 
Postal  Service,  the  Chief  Field  Counsels^ 
or  an  employee  of  the  Postal  Service 
acting  for  the  General  Counsel  under  a 
delegation  of  authority. 

(5)  Legal  proceeding  means: 
(i)  A  proceeding  before  an 

adjudicative  authority; 

(ii)  A  legislative  proceeding,  except 
for  a  proceeding  before  either  House  of 
Congress  or  before  any  committee  or 
subcommittee  of  Congress;  or 

(iii)  An  administrative  proceeding. 

(6)  Private  litigation  means  a  legal 
proceeding  to  which  the  United  States 
is  not  a  party. 

(7)  Records  custodian  means  the 
employee  who  maintains  a  requested 
record.  For  assistance  in  identifying  the 
custodian  of  a  specific  record,  contact 


the  Records  Officer,  United  States  Postal 
Service,  475  L'Enfant  Plaza,  SW, 
Washington,  DC  20260-5240. 

(8)  Testimony  means  statements  made 
in  connection  with  a  legal  proceeding, 
including  but  not  limited  to  statements 
in  court  or  other  forums,  depositions, 
declarations,  affidavits,  or  responses  to 
interrogatories. 

(9)  United  States  means  the  federal 
government  of  the  United  States  and 
any  of  its  agencies,  establishments,  or 
instrumentalities,  including  the  United 
States  Postal  Service. 

(c)  Requirements  for  submitting  a 
demand  for  testimony  or  records.  (1) 
Ordinarily,  a  party  seeking  to  obtain 
records  from  the  Postal  Service  should 
submit  a  request  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  (FOL\),  5  U.S.C.  552, 
and  the  Postal  Service's  regulations 
implementing  the  FOIA  at  39  CFR  265.1 
through  265.9  or  the  Privacy  Act,  5 
U.S.C.  552a  and  the  Postal  Service's 
regulations  implementing  the  Privacy 
Act  at  39  CFR  266.1  through  266.9. 

(2)  A  demand  for  testimony  or  records 
issued  pursuant  to  the  rules  governing 
the  legal  proceeding  in  which  the 
demand  arises  must: 

(i)  Be  inwriting; 

(ii)  Identify  the  requested  record  and/ 
or  state  the  nature  of  the  requested 
testimony,  describe  the  relevance  of  the 
record  or  testimony  to  the  proceeding, 
and  why  the  information  sought  is 
unavailable  by  any  other  means;  and 

(iii)  If  testimony  is  requested,  contain 
a  summary  of  the  requested  testimony 
and  a  showing  that  no  document  could 
be  provided  and  used  in  lieu  of 
testimony. 

(3)  Procedures  for  service  of  demand 
are  made  as  follftws: 

(i)  Service  of  a  demand  for  testimony 
or  records  (including,  but  not  limited  to, 
personnel  or  payroll  information) 
relating  to  a  current  or  former  employee 
must  be  made  in  accordance  with  the 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  District  Manager, 
Customer  Services  and  Sales,  for  all 
current  employees  whose  work  location 
is  within  the  geographic  boundaries  of 
the  manager's  district,  and  any  former 
employee  whose  last  position  was 
within  the  geographic  boundaries  of  the 
manager's  district.  A  demand  for 
testimony  or  records  must  be  received 
by  the  employee  whose  testimony  is 
requested  and  the  appropriate  District 
Manager,  Customer  Services  and  Sales, 
at  least  ten  (10)  working  days  before  the 
date  the  testimony  or  records  are 
needed. 


(ii)  Service  of  a  demand  for  testimony 
or  records  other  than  those  described  in 
paragraph  (c)(3)(i)  of  this  section  must 
be  made  in  accordance  with  the 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  General  Counsel,  United 
States  Postal  Service,  475  L'Enfant 
Plaza,  SW,  Washington  DC  20260-1100, 
or  the  Chief  Field  Counsel.  A  demand 
for  testimony  or  records  must  be 
received  by  the  employee  and  the 
General  Counsel  or  Chief  Field  Counsel 
at  least  ten  (10)  working  days  before  the 
date  testimony  or  records  are  needed. 

(d)  Procedures  followed  in  response  to 
a  demand  for  testimony  or  records.  (1) 
After  an  employee  receives  a  demand 
for  testimony  or  records,  the  employee 
shall  immediately  notify  the  General 
Counsel  or  Chief  Field  Counsel  and 
reouest  instructions. 

(2)  An  employee  may  not  give 
testimony  or  produce  records  without 
the  prior  authorization  of  the  General 
Counsel. 

(3)(i)  The  General  Counsel  may  allow 
an  employee  to  testify  or  produce 
records  if  the  General  Counsel 
determines  that  granting  permission: 

(A)  Would  be  appropriate  under  the 
rules  of  procedure  governing  the  matter 
in  which  the  demand  arises  and  other 
applicable  laws,  privileges,  rules, 
authority,  and  regulations;  and 

(B)  Would  not  be  contrary  to  the 
interest  of  the  United  States.  The 
interest  of  the  United  States  includes, 
but  is  not  limited  to,  furthering  a  public 
interest  of  the  Postal  Service  and 
protecting  the  human  and  Hnancial 
resources  of  the  United  States. 

(ii)  An  employee's  testimony  shall  be 
limited  to  the  information  set  forth  in 
the  statement  described  at  paragraph 
(c)(2)  of  this  section  or  to  such  portions 
thereof  as  the  General  Counsel 
determines  are  not  subject  to  objection. 
An  employee's  testimony  shall  be 
limited  to  facts  within  the  personal 
knowledge  of  the  employee.  A  Postal 
Service  employee  authorized  to  give 
testimony  under  this  rule  is  prohibited 
from  giving  expert  or  opinion  testimony, 
answering  hypothetical  or  speculative 
questions,  or  giving  testimony  with 
respect  to  privileged  subject  matter.  The 
General  Counsel  may  waive  the 
prohibition  of  expert  testimony  under 
this  paragraph  only  upon  application 
and  showing  of  exceptional 
circumstances  and  the  request 
substantially  meets  the  requirements  of 
this  section. 

(4)  The  General  Counsel  may  establish 
conditions  under  which  the  employee 
may  testify.  If  the  General  Counsel 


authorizes  the  testimony  of  an 
employee,  the  party  seeking  testimony 
shall  make  arrangements  for  the  taking 
of  testimony  by  those  methods  that,  in 
the  General  Counsel's  view,  will  least 
disrupt  the  employee's  official  duties. 
For  example,  at  the  General  Counsel's 
discretion,  testimony  may  be  provided 
by  affidavits,  answers  to  interrogatories, 
written  depositions,  or  depositions 
transcribed,  recorded,  or  preserved  by 
any  other  means  allowable  by  law. 

(5)  If  a  response  to  a  demand  for 
testimony  or  records  is  required  before 
the  General  Counsel  determines 
whether  to  allow  an  employee  to  testify, 
the  employee  or  counsel  for  the 
employee  shall  do  the  following: 

(i)  Inform  the  court  or  other  authority 
of  the  regulations  in  this  section;  and 

(ii)  Request  that  the  demand  be  stayed 
pending  the  employee's  receipt  of  the 
General  Counsel's  instructions. 

(6)  If  the  court  or  other  authority 
declines  the  request  for  a  stay,  or  rules 
that  the  employee  must  comply  with  the 
demand  regardless  of  the  General 
Counsel's  instructions,  the  employee  or 
counsel  for  the  employee  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  United  States  ex  rel. 
Touhyv.  Ragen,  340  U.S.  462  (1951), 
and  the  regulations  in  this  section. 

(7)  The  General  Counsel  may  request 
the  assistance  of  the  Department  of 
Justice  or  a  U.S.  Attorney  where 
necessary  to  represent  the  interests  of 
the  Postal  Service  and  the  employee. 

(8)  At  his  or  her  discretion,  the 
General  Counsel  may  grant  a  waiver  of 
any  procedure  described  by  this  section, 
where  waiver  is  considered  necessary  to 
promote  a  significant  interest  of  the 
United  States  or  for  other  good  cause. 

(9)  If  it  otherwise  is  permissible,  the 
records  custodian  may  authenticate, 
upon  the  request  of  the  party  seeking 
disclosure,  copies  of  the  records.  No 
employee  of  the  Postal  Service  shall 
respond  in  strict  compliance  with  the 
terms  of  a  subpoena  duces  tecum  unless 
specifically  authorized  by  the  General 
Counsel. 

(e)  Postal  Service  employees  as  expert 
witnesses.  No  Postal  Service  employee 
may  testify  as  an  expert  or  opinion 
vvitness,  with  regard  to  any  matter 
arising  out  of  the  employee's  official 
duties  or  the  functions  of  the  Postal 
Service,  for  any  party  other  than  the 
United  States,  except  that  in 
extraordinary  circumstances,  the 
General  Counsel  may  approve  such 
expert  testimony  in  private  litigation.  A 
Postal  Service  employee  may  not  testify 
as  such  an  expert  witness  without  the 
express  authorization  of  the  General 
Counsel.  A  litigant  must  obtain 
authorization  of  the  General  Counsel 
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before  designating  a  Postal  Service 
employee  as  an  expert  witness. 

(f)  Substitution  of  Postal  Service 
employees.  Although  a  demand  for 
testimony  may  be  directed  to  a  named 
Postal  Service  employee,  the  General 
Counsel,  where  appropriate,  may 
designate  another  Postal  Service 
employee  to  give  testimony.  Upon 
request  and  for  good  cause  shown  (for 
example,  when  a  particular  Postal 
Service  employee  has  direct  knowledge 
of  a  material  fact  not  known  to  the 
substitute  employee  designated  by  the 
Postal  Service),  the  General  Counsel 
may  permit  testimony  by  a  named 
Postal  Service  employee. 

(g)  Fees  and  costs.  (1)  The  Postal 
Service  may  charge  fees,  not  to  exceed 
actual  costs,  to  private  litigants  seeking 
testimony  or  records  by  request  or 
demand.  The  fees,  which  are  to  be 
calculated  to  reimburse  fully  the  Postal 
Service  for  processing  the  demand  and 
providing  the  witness  or  records,  may 
include,  among  others: 

(i)  Costs  of  time  spent  by  employees, 
including  attorneys,  of  the  Postal 
Service  to  process  and  respond  to  the 
demand: 

(ii)  Costs  of  attendance  of  the 
employee  and  agency  attorney  at  any 
deposition,  hearing,  or  trial; 

(iii)  Travel  costs  of  the  employee  and 
agency  attorney; 

(iv)  Costs  of  materials  and  equipment 
used  to  search  for,  process,  and  make 
available  information. 

(2)  All  costs  for  employee  time  shall 
be  calculated  on  the  hourly  pay  of  the 
employee  (including  all  pay,  allowance, 
and  benefits)  and  shall  include  the 
hourly  fee  for  each  hour,  or  portion  of 
each  hour,  when  the  employee  is  in 
travel,  in  attendance  at  a  deposition, 
hearing,  or  trial,  or  is  processing  or 
responding  to  a  request  or  demand. 

(3)  At  the  discretion  of  the  Postal 
Service,  where  appropriate,  costs  may 
be  estimated  and  collected  before 
testimony  is  given. 

(h)  Acceptance  of  service.  This 
section  does  not  in  any  way  abrogate  or 
modify  the  requirements  of  the  Federal 
Rules  of  Civil  Procedure  (28  U.S.C. 
Appendix)  regarding  service  of  process. 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-31-01-«845a;  A-1-FRL-6177-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  U  Restricted  Emission 
Status 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  approves 
310  CMR  7.02(12).  entitled  "U 
Restricted  Emission  Status."  into  the 
Massachusetts  SIP.  The  intended  effect 
of  this  action  is  to  approve  a  SIP 
revision  by  the  Commonwealth  of 
Massachusetts  to  incorporate 
regulations  for  the  issuance  of  federally 
enforceable  operating  permits  which 
restrict  sources'  potential  to  emit  criteria 
pollutants  such  that  sources  can  avoid 
reasonably  available  control  technology 
(RACT),  title  V  operating  permit 
requirements,  or  otherwise  applicable 
requirements.  This  also  extends  federal 
enforceability  of  hazardous  air 
pollutants  (HAPs).  This  action  is  being 
taken  in  accordance  with  the 
Implementation  Plans  Section  and  the 
State  Programs  Section  of  the  Clean  Air 
Act. 

DATES:  This  action  will  become  effective 
June  5,  1995,  unless  notice  is  received 
May  5,  1995  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy.  Director,  Air. 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I.  JFK  Federal  Building. 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air.  Pesticides  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  I,  One  Congress  Street.  10th 
floor.  Boston.  MA;  Air  and  Radiation 
Docket  and  Information  Center.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  (LE-131),  Washington. 
DC  20460;  and  Division  of  Air  Quality 
Control.  Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Walker,  for  criteria  pollutants  (617) 


565-9168  or  Janet  Beloin.  for  HAPs 
(617) 565-2734. 

SUPPLEMENTARY  INFORMATION:  On  June  6. 
1994.  the  Commonwealth  of 
Massachusetts  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP)  to  incorporate  regulations  for 
the  issuance  of  federally  enforceable 
operating  permits.  The  revision  consists 
of  the  addition  of  310  CMR  7.02(12). 
entitled  "U  Restricted  Emission  Status." 
The  Commonwealth  of  Massachusetts 
adopted  these  regulations  in  order  to 
have  the  authority  to  issue  federally 
enforceable  operating  permits  under  its 
SIP.  In  order  to  extend  the  federal 
enforceability  of  state  operating  permits 
to  hazardous  air  pollutants  (HAPs).  EPA 
is  also  approving  this  regulation 
pursuant  to  section  112(1)  of  the  Act. 

Summary  of  SIP  Revision 

The  Commonwealth  of  Massachusetts' 
principal  purpose  for  adopting  the 
operating  permit  regulations  of  310 
CMR  7.02(12)  is  to  have  a  federally 
enforceable  means  of  expeditiously 
restricting  potential  emissions  such  that 
sources  can  avoid  RACT.  title  V 
operating  permit  requirements,  or 
otherwise  applicable  requirements,  as 
well  as  reduce  annual  compliance  fees. 
The  operating  permit  provisions  in  title 
V  of  the  Clean  Air  Act  Amendments  of 
1990  have  created  additional  interest  in 
mechanisms  for  limiting  sources' 
potential  to  emit,  thereby  allowing  the 
sources  to  avoid  being  defined  as 
"major"  with  respect  to  title  V  operating 
permit  programs.  A  key  mechanism  for 
such  limitations  is  the  use  of  federally 
enforceable  state  operating  permits 
(FESOPs).  The  EPA  issued  general 
guidance  on  FESOPs  in  the  Federal 
Register  on  June  28.  1989  [54  FR  27274]. 
This  rulemaking  evaluates  whether 
Massachusetts  has  satisfied  the 
requirements  for  this  type  of  federally 
enforceable  limitation  on  potential  to 
emit.  Each  of  the  five  criteria,  as 
specified  in  the  Federal  Register  of  June 
28.  1989.  for  approval  of  a  state's 
program  for  the  issuance  of  FESOPs 
under  its  SIP  and  how  the  state's 
submittal  satisfies  those  criteria  are 
presented  below: 

Criterion  1.  The  state's  operating 
permit  program  (i.e.  the  regulations  or 
other  administrative  framework 
describing  how  such  permits  are  issued) 
must  be  submitted  to  and  approved  by 
EPA  as  a  SIP  revision:  On  June  6,  1994, 
the  Commonwealth  of  Massachusetts 
submitted  an  administratively  and 
technically  complete  SIP  revision 
request  to  EPA  consisting  of  310  CMR 
7.02(12)  "U  Restricted  Emission  Status." 


That  SIP  revision  is  the  subject  of  this 
rulemaking  action. 

Criterion  2.  The  SIP  revision  must 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  terms  and 
limitations  of  such  permits  (or 
subsequent  revisions  of  the  permit  made 
in  accordance  with  the  approved 
operating  permit  program)  and  provide 
that  permits  which  do  not  conform  to 
the  operating  permit  program 
requirements  and  the  requirements  of 
EPA's  underlying  regulations  may  be 
deemed  not  "federally  enforceable"  by 
EPA:  310  CMR  7.02(12)(f)  requires 
sources  to  obtain  permits  to  operate  and 
authorizes  Massachusetts  to  establish 
terms  and  conditions  in  these  permits 
"assuring  compliance  with  such 
limitations  and  controls."  Additionally, 
the  "Restricted  emission  status  issued 
pursuant  to  310  CMR  7.02(12)  for  the 
purpose  of  restricting  federal  potential 
emissions  must  be  federally 
enforceable." 

Criterion  3.  The  state  operating  permit 
program  must  require  that  all  emission 
limitations,  controls,  and  other 
requirements  imposed  by  such  permits 
will  be  at  least  as  stringent  as  any 
applicable  limitations  and  requirements 
contained  in  the  SIP.  or  enforceable 
under  the  SIP.  and  that  the  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP.  or  that  are 
otherwise  "federally  enforceable"  (e.g. 
standards  established  under  Sections 
111  and  112oftheClean  Air  Act):  310 
CMR  7.02(12)(f)(2)  contains  regulatory 
provisions  which  state  "All  emission 
limitations,  controls,  emd  other 
requirements  imposed  by  such 
restricted  emission  status  must  be  at 
least  as  stringent  as  all  other  applicable 
limitations  and  requirements  contained 
in  the  Massachusetts  SIP  ...  or  that  are 
otherwise  federally  enforceable."  In 
addition,  these  rules  contain  no 
provisions  authorizing  terms  and 
conditions  any  less  stringent  than  these 
other  applicable  requirements,  which 
remain  federally  enforceable. 

Criterion  4.  The  limitations,  controls, 
and  requirements  of  the  state's  operating 
permits  must  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter:  310  CMR 
7.02(12)(f)  (1)  and  (2)  contain  regulatory 
provisions  which  satisfy  this  criterion. 
In  addition,  these  subparagraphs  require 
that  permit  restrictions  contain  "per 
unit  emission  factors,  production  and/or 
operational  limitations  and  controls, 
and  monitoring,  recordkeeping,  and 
reporting  requirements  capable  of 
assuring  compliance  with  such 
limitations  and  controls." 


Criterion  5.  The  state  operating 
permits  must  be  issued  subject  to  public 
participation.  This  means  that  the  state 
agrees,  as  part  of  its  program,  to  provide 
EPA  and  the  public  with  timely  notice 
of  the  proposal  and  issuance  of  such 
permits,  and  to  provide  EPA.  on  a 
timely  basis,  with  a  copy  of  each 
proposed  (or  draft)  and  final  permit 
intended  to  be  "federally  enforceable." 
This  process  must  also  provide  for  an 
opportunity  for  public  comment  on  the 
permit  applications  prior  to  issuance  of 
the  final  permits:  310  CMR 
7.02(12)(g)(2)  (a),  (b).  (c)  and  (g)  contain 
provisions  which  satisfy  this  criterion. 

The  Commonwealth  of  Massachusetts 
has  also  requested  approval  of  its 
Restricted  Emission  Status  program 
under  section  112(1)  of  the  Act  for  the 
purpose  of  creating  federally 
enforceable  limitations  on  the  potential 
to  emit  of  HAPs.  Approval  under 
section  112(1)  is  necessary  because  the 
proposed  SIP  approval  discussed  above 
only  extends  to  criteria  pollutants  for 
which  EPA  has  established  national 
ambient  air  quality  standards  under 
section  109  of  the  Act.  Federally 
enforceable  limits  on  criteria  pollutants 
or  their  precursors  (i.e..  VOC's  or  PM- 
10)  may  have  the  incidental  effect  of 
limiting  certain  HAPs  listed  pursuant  to 
section  112(b).'  As  a  legal  matter,  no 
additional  program  approval  by  the  EPA 
is  required  beyond  SIP  approval  under 
section  110  in  order  for  these  criteria 
pollutant  limits  to  be  recognized  as 
federally  enforceable.  However,  section 
112  of  the  Act  provides  the  underlying 
authority  for  controlling  all  HAP 
emissions,  regardless  of  their 
relationship  to  criteria  pollutant 
controls. 

The  EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP.  as  specified  in 
the  June  28,  1989  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28,  1989 
notice  does  not  address  HAPs  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112.  The  June 
28,  1989  criteria  are  basic  principles 
which  are  not  unique  to  criteria 
pollutants.  Therefore,  the  five  criteria 
discussed  above  are  applicable  to 
FESOP  approvals  under  section  112(1) 
as  well  as  under  section  110. 

In  addition  to  meeting  the  criteria  in 
the  June  28. 1989  notice,  a  FESOP 
program  for  HAPs  must  meet  the 
statutory  criteria  for  approval  under 


'  The  EPA  issued  guidance  on  lanuary  25, 1995 
addressing  the  technical  aspects  of  how  these 
criteria  pollutant  limits  may  be  recognized  for 
purposes  of  limiting  a  source's  potential  to  emit  of 
HAP  to  below  section  112  major  source  levels. 


section  112(l)(5).  Section  112(1)  allows 
the  EPA  to  approve  a  program  only  if 
the  program:  (1)  Contains  adequate 
authority  to  assure  compliance  with  any 
section  112  standard  or  requirement;  (2) 
provides  for  adequate  resources:  (3) 
provides  for  an  expeditious  schedule  for 
assuring  compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  HAPs.  in  Subpart  E  of  Part  63, 
the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act. 
(See  58  FR  62262,  November  26,  1993.) 
The  EPA  currently  anticipates  that  these 
regulatory  criteria,  as  they  apply  to 
FESOP  programs,  will  mirror  those  set 
forth  in  the  June  28,  1989  notice.  FESOP 
programs  approved  pursuant  to  section 
112(1)  prior  to  the  planned  Subpart  E 
revisions  will  be  approved  as  meeting 
the  criteria  in  EPA's  June,  1989  notice. 
Therefore,  further  approval  actions  for 
those  programs  will  nqj  be  necessary. 

The  EPA  believes  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit 
HAPs  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E.  EPA  is 
therefore  proposing  approval  of 
Massachusetts'  Restricted  Emission 
Status  Program  now  so  that 
Massachusetts  may  begin  to  issue 
federally  enforceable  synthetic  minor 
permits  as  soon  as  possible. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  the 
EPA  believes  Massachusetts'  Restricted 
Emission  Status  program  contains 
adequate  authority  to  assure  compliance 
with  section  112  requirements  since  the 
third  criterion  of  the  June  28,  1989 
notice  is  met,  that  is,  the  program  in  310 
CMR  7.02(12)(f)(2)  states  that  all 
requirements  in  the  Restricted 
Emissions  Status  program  must  be  at 
least  as  stringent  as  all  other  applicable 
federally  enforceable  requirements. 
Please  note  that  a  source  which  receives 
a  Restricted  Emission  Status  permit  may 
still  need  a  title  V  operating  permit 
under  310  CMR  7.00  Appendix 
(C)(2)(a)(5)  if  EPA  promulgates  a  MACT 
standard  which  requires  non-major 
sources  to  obtain  title  V  permits. 

Regarding  the  requirement  for 
adequate  resources,  the  EPA  believes 
Massachusetts  has  demonstrated  that  it 
can  provide  for  adequate  resources  to 
support  the  Restricted  Emission  Status 
program  through  an  annual  compliance 
assurance  fee  and  a  restricted  emissions 
permit  fee.  EPA  believes  this 
mechanism  will  be  sufficient  to  provide 
for  adequate  resources  to  implement 
this  program.  For  more  information 


17228        Federal  Reeister  /  Vol.  60.  No.  65  /  Wednesdav.  Anril  5.  199.S  /  Rules  and  Rfwulatinns 


ir<ul<>..al     Daait-tar     I     \1  r\\       CH       Mn       AR      /     lA/ar]> 


Anril      R        1QOR      /     Dull 


m^     DfM^iilof  irtno 


•ynottx 


17228        Federal  Register  /  Vol.  60.  No.  65  /  Wednesday.  April  5.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations       17229 


regarding  the  fees  program,  refer  to  the 
Technical  Support  Document. 

The  EPA  also  believes  that 
Massachi^tts'  Restricted  Emission 
Status  program  provides  for  an 
expeditious  schedule  which  assures 
compliance  with  section  112 
requirements. 

This  program  will  be  used  to  allow  a 
source  to  establish  a  voluntary  limit  on 
potential  to  emit  to  avoid  being  subject 
to  a  CAA  requirement  applicable  on  a 
particular  date.  Nothing  in 
Massachusetts's  program  would  allow  a 
source  to  avoid  or  delay  compliance 
with  a  CAA  requirement  if  it  fails  to 
obtain  an  appropriate  federally 
enforceable  limit  by  the  relevant 
deadline.  Finally,  the  EPA  believes  it  is 
consistent  with  the  intent  of  section  112 
and  the  Act  for  States  to  provide  a 
mechanism  through  which  sources  may 
avoid  classification  as  a  major  source  by 
obtaining  a  federally  enforceable  limit 
on  potential  to  emit.  EPA  has  long 
recognized  federal|^-enforceable 
emissions  or  operational  limits  as  a 
means  to  stay  below  major  source 
thresholds  under  the  Act.  This  approval 
merely  applies  the  source  principles  to 
another  set  of  pollutants  and  regulatory 
requirements  under  the  Act. 

The  EPA's  review  of  this  SIP  revision 
indicates  the  criteria  for  approval  as 
provided  in  the  June  28,  1989  Federal 
Register  notice  [54  PR  27282)  and  in 
section  112(1)(5)  of  the  Act  have  been 
satisfied. 

During  the  development  of  this  rule, 
EPA  and  Massachusetts  have  been  asked 
whether  permits  the  Commonwealth  has 
issued  pursuant  to  these  regulations 
prior  to  today's  action  approving  this 
program  into  the  SIP  are  nevertheless 
federally  enforceable.  In  the  preamble  to 
the  regulations  that  EPA  promulgated 
on  June  28.  1989  (54  FR  27274).  which 
set  forth  the  five  criteria  outlined  above 
for  a  federally  enforceable  operating 
permit  program.  EPA  indicated  that  it 
would  "consult  with  States  on  methods 
by  which  existing  operating  permits 
could  be  made  federally  enfbrceable 
under  a  subsequently  approved  State 
operating  permits  program."  54  FR  at 
27284.  The  preamble  went  on  to  discuss 
options  for  securing  EPA  approval  of 
previously  issued  permits.  As  EPA 
concluded  in  its  approval  of  the  Illinois 
FESOP  program  (57  FR  59931  (Dec.  17, 
1992)),  these  options  were  not  intended 
to  be  a  complete  list  of  alternatives.  To 
avoid  burdensome  requirements  to 
reprocess  each  previously  issued 
permit,  EPA  will  use  the  same  approach 
announced  in  that  Illinois  approval  for 
determining  whether  such  permits  are 
federally  enforceable  and  for  ratifying 


their  status  as  enforceable  under  the 
approved  SIP. 

EPA  today  finds  the  existing 
Massachusetts  regulations  to  be 
consistent  with  federal  requirements.  If 
the  Commonwealth  followed  its  own 
procedures,  each  permit  issued  under 
this  regulation  was  subject  to  public 
notice  and  comment,  with  notice  to 
EPA.  Moreover,  the  regulation  requires 
each  permit  to  be  enforceable  as  a 
practical  matter.  Therefore.  EPA  will 
consider  all  previously  issued  operating 
permits  which  were  processed  in  a 
manner  consistent  with  the  State 
regulations  federally  enforceable  with 
the  promulgation  of  this  rule,  provided 
that  any  permits  the  State  wishes  to 
make  federally  enforceable  are 
submitted  to  EPA  and  are  accompanied 
by  documentation  that  the  procedures 
approved  today  were  followed  in 
issuing  the  permit. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  5. 1995 
unless  adverse  or  critical  comments  are 
received  by  May  5.  1995. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  June  5, 1995. 

Final  Action 

EPA  is  approving  310  CMR  7.02(12). 
"U  Restricted  Emission  Status," 
effective  in  the  Commonwealth  of 
Massachusetts  on  February  25.  1994 
under  sections  110  and  112(1)  of  the 
CAA. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110. 
section  112(1).  and  subchapter  I.  Part  D 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
§7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  5.  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not^affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations, 


Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Hazardous 
air  pollutants. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Dated:  March  3,  1995. 
John  P.  DeVillare, 

Begional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W — Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(105)  to  read  as 
follows: 

§52.1120    Identification  o(  plan. 

***** 

(c)*   *   * 

(105)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  Jime  6, 
1994. 


(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  June  6,  1994  submitting  a  revision 
to  the  Massachusetts  State 
Implementation  Plan. 

(B)  310  CMR  7.02(12)  "U  Restricted 
Emission  Status"  effective  in  the 
Commonwealth  of  Massachusetts  on 
February  25, 1994. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal. 

3.  hi  §  52.1167,  Table  52.1167  is 
amended  by  adding  new  state  citations 
for  310  CMR  7.02(12)  to  read  as  follows: 

§  52. 11 67    EP A-approved  Massactmsetts 
State  regulations. 


Table  52.1167— EPA-Approved  N4assachusetts  Regulations 


State  citation 


Title/subject 


Date 

sut)mrt- 

ted  by 

State 


Dated  approved 
by  EPA 


Federal  Register 
citation 


52.1120(c) 


Comments/unapproved 
sections 


310CMR  7.02(12) 


U  Restricted 
Emission  Status. 


6/6/94     April  5,  1995 


[Insert  FR  citation 
from  published 
dat^. 


105  This  mle  limits  a  source's  potential 
to  emit,  therefore  avoiding  RACT, 
title  V  operating  permits 


[FR  Doc.  95-8216  Filed  4-4-95;  8:45  am) 
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40  CFR  Part  52 

PL92-1-6336a;  FRL-S165-q 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  Illinois'  February  7, 
1994,  request  to  incorporate  smaller 
source  permit  rule  amendments  into  the 
Illinois  State  Implementation  Plan  (SIP). 
The  purpose  of  these  smaller  source 
amendments  is  to  lessen  the  permitting 
burden  on  small  sources  and  on  the 
permitting  authority  by  reducing  the 
frequency  and/or  the  requirement  for 
operating  permit  renewal  for  sources 
emitting  less  than  twenty-five  tons  per 
year  total  of  regulated  air  pollutants.  In 
the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  requested  SIP  revision. 
If  adverse  comments  are  received  on 
this  action,  USEPA  will  withdraw  this 


final  rule  and  address  the  comments 
received  in  response  to  this  action  in  a 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Re^ster.  A  second  public  comment 
period  will  not  be  held.  Parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  This  final  rule  will  be  effective 
June  5,  1995  unless  an  adverse  comment 
is  received  by  May  5, 1995.  If  the 
effective  date  of  this  action  is  delayed 
due  to  adverse  comments,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Copies  of  the  Illinois  submittal  are 
available  for  public  review  during 
normal  business  hours,  between  8  a.m. 
and  4:30  p.m.,  at  the  above  address.  A 
copy  of  this  SIP  revision  is  also 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
room  1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Neaxmyer,  Permits  and 
Grants  Section.  Regulation  Development 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
Telephone:  (312)  353-4761. 
SUPPLEMENTARY  INFORMATION: 

The  USEPA  is  approving  the  smaller 
source  amendments  to  Title  35: 
Environmental  Protection  of  the  Illinois 
Administrative  Code  (35  lAC),  Subtitle 
B:  Air  Pollution,  Chapter  I:  Pollution 
Control  Board  Parts  201  and  211  as 
received  on  February  10, 1994,  as  a 
requested  SIP  revision.  The  purpose  of 
the  smaller  source  amendments  is  to 
lessen  the  permitting  burden  on  small 
sources  and  the  permitting  authority  by 
reducing  the  frequency  and/or  the 
requirement  of  operating  permit  renewal 
for  sources  emitting  less  than  25  tons 
per  year  total  of  regulated  air  pollutants. 
A  permit  obtained  through  the  smaller 
source  operating  permit  rules  would  not 
necessarily  expire  within  a  five  year 
period  as  in  other  ojjerating  permit 
programs.  The  permit  will  continue  as 
a  legally  binding  State  document  until 
the  source  modifies  its  operations, 
withdraws  its  permit  or  becomes  subject 
to  a  new  applicable  requirement.  At  that 
time,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  will 
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determine  whether  or  not  the  smaller 
source  permit  rules  are  still  a  valid 
means  of  permitting  the  source  and 
either  issue  a  revised  small  source 
operating  permit  or  direct  the  source  in 
the  appropriate  permitting  procedures. 
Small  source  operating  permits  are  not 
exempt  from  any  other  permit 
requirements  such  as  annual  reporting 
and  obtaining  necessary  construction 
permits.  However,  since  these  permits 
will  not  go  through  a  public  comment 
period  nor  be  subjected  to  USEPA 
review,  they  will  not  be  federally 
enforceable  for  the  purpose  of  limiting 
a  source's  potential  to  emit.  See  54  FR 
27281  (June  28. 1989).  Consequently, 
they  cannot  be  used  for  exemption  from 
the  section  112,  Title  V  Operating 
Permit  Program  or  any  other  major 
source  requirements  of  the  Act.  With  an 
estimated  6,000  sources  eligible  for  this 
program,  much  of  the  expense  and 
administrative  burden  of  the  operating 
permit  renewal  process  would  be 
eliminated.  The  rationale  for  USEPA's 
approval  is  summarized  in  this  rule.  A 
more  detailed  analysis  is  set  forth  in  a 
technical  support  document  which  is 
available  for  inspection  at  the  Region  5 
Office  listed  above. 

The  small  source  air  permit  program 
rules  originated  before  the  Illinois 
Pollution  Control  Board  (IPCB)  on  April 
2,  1993.  Two  public  hearings  were  held: 
May  25,  1993  in  Chicago  and  May  26, 
1993  in  DeKalb.  On  July  22, 1993,  the 
IPCB  adopted  the  amended  proposal 
pursuant  to  comments  received  for  first 
notice.  On  October  7.  1993,  the  IPCB 
adopted  and  submitted  to  the  Joint 
Committee  on  Administrative  Rules 
(JCAR)  a  second  notice  proposal.  On 
November  16.  1993.  JCAR  stated  they 
had  no  objections  to  the  rules.  The  rules 
became  effective  on  December  7, 1993. 

The  following  sections  of  p>art  201 
have  been  changed  to  accommodate  the 
small  source  operating  permit  program. 

Subpart  D:  Section  201.162  Duration 

This  section  which  was  incorporated 
in  the  Illinois  SIP  at  40  CFR  52.720 
(c){84)  on  December  17, 1992  (57  FR 
59928)  had  stated  that  the  duration  of  an 
operating  permit  is  defined  as  being  no 
longer  than  five  years  but  was  changed 
to  exempt  sources  subject  to  Subpart  E 
of  Part  201,  the  small  source  air  permit 
program,  from  the  limited  permit  life. 

Subpart  D:  Section  201.163  Joint 
Construction  and  Operating  Permits 

Section  201.163  which  was 
incorporated  in  the  Illinois  SIP  at  40 
CFR  52.720  (c)(84)  on  December  17. 
1992  (57  FR  59928)  had  previously 
stated  that  in  cases  where  the 
construction  of  a  source  or  air  pollution 


control  equipment  is  sufficiently 
standard,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  may  issue  a 
joint  construction  and  operating  permit 
valid  for  no  longer  than  five  years  but 
was  changed  to  exempt  sources  subject 
to  Subpart  E  of  Part  201.  the  small 
source  air  permit  program,  from  the 
limited  permit  life. 

The  following  rules  have  been  added 
to  Parts  201  and  211  to  define  the  terms 
of  the  small  source  0{}erating  permit 
program. 

Subpart  E:  Section  201.180 
Applicability 

Sources  are  eligible  for  small  source 
operating  permits  if  their  total  emissions 
of  all  regulated  air  pollutants  are  less 
than  25  tons  per  year  and  are  not  subject 
to  the  title  V  operating  p>ermits  program 
under  Section  39.5  of  the  Illinois 
Environmental  Protection  Act.  Cases 
where  sources  may  apfwar  to  be  eligible 
for  the  small  source  operating  permit 
program  but  are  subject  to  title  V 
include  sources  with  the  potential  to 
emit  10  tons  per  year  of  any  one  or  25 
tons  per  year  of  an  aggregate  of 
hazardous  air  pollutants  as  listed  in 
Section  112(b)  of  the  Clean  Air  Act  of 
1990  or  25  tons  per  year  of  volatile 
organic  compounds  or  nitrous  oxides  in 
the  severe  ozone  nonattainment  areas, 
specifically  McHenry,  Lake,  Kane,  Cook, 
Du  Page.  Will  Counties  and  Oswego 
Township  in  Kendall  County  and  Aux 
Sable  and  Goose  Lake  Townships  in 
Grundy  County  of  Illinois.  If  the 
source's  potential  to  emit  is  greater  than 
the  Act's  major  source  thresholds  such 
as  those  mentioned  above  but  the 
source's  actual  emissions  are  lower  than 
the  thresholds,  a  federally  enforceable 
limit  on  potential  to  emit  would  be 
required  to  avoid  title  V  operating 
permit  requirements.  A  small  source 
operating  permit  is  not  federally 
enforceable  for  purposes  of  limiting 
potential  to  emit  because  a  public 
comment  period  and  USEPA  review  are 
not  required  and.  therefore,  the  small 
source  operating  permit  can  not  be  used 
to  limit  a  source's  potential  to  emit. 

If  the  source  is  eligible  for  a  small 
source  operating  permit  and  its  existing 
operating  permit  has  not  expired 
pursuant  to  a  renewal  request  from  lEPA 
then,  the  permit  will  remain  in  effect 
until  the  permit  is  superseded  by  a  new 
or  revised  permit  or  it  is  withdrawn 
upon  the  request  of  the  permittee. 

Sources  obtaining  a  small  source 
operating  permit  must  still  comply  with 
all  rules  in  part  201  including,  but  not 
limited  to,  monitoring,  recordkeeping 
and  annual  reporting  unless  otherwise 
stated.  If  a  source  modifies  the  method 
of  operation  or  equipment  or  installs 


new  emission  units  a  construction 
permit  must  be  obtained  pursuant  to 
Parts  201  and  203  of  35  Illinois 
Administrative  Code. 

Subpart  E:  Section  201.181  Expiration 
and  Renewal 

A  small  source  operating  permit  will 
terminate  if  a  revised  permit  is  issued, 
if  the  fwrmittee  withdraws  the  permit 
or,  180  days  after  lEPA  sends  a  request 
for  renewal. 

A  request  for  renewal  of  an  operating 
permit  may  be  sent  to  a  source  in  cases 
where  there  has  been  a  change  in 
requirements  applicable  to  the  source, 
verification  of  application  accuracy,  or 
suspicion  of  noncompliance.  Renewal 
procedures  will  use  the  existing  rules 
for  air  permit  processing  found  in 
Subpart  D  and  for  revocation  and 
revision  rules  found  in  Subpart  F  of  35 
Illinois  Administrative  Code  201. 

Apfteals  to  the  IPCB  may  only  be 
made  within  35  days  of  a  final 
determination  by  lEPA.  Final 
determinations  include  denial  of  a 
permit,  issuance  of  a  permit  with 
conditions,  or  an  incomplete 
application  determination.  A  request  for 
renewal  notice  is  not  grounds  for  an 
appeal. 

Subpart  E:  Section  201.187 
Requirement  of  a  Revised  Permit 

The  permittee  has  the  obligation  to 
obtain  a  new  or  revised  permit  prior  to 
the  operational  changes.  Changes  are 
considered  to  be  increases  in  emissions 
in  excess  of  the  permitted  emissions,  a 
modification  as  defined  at  35  Illinois 
Administrative  Code  201.102,  changes 
in  operations  that  violate  an  existing 
permit  condition,  or  a  change  in 
ownership,  company  name,  or  address. 
If  a  revised  permit  is  not  obtained  the 
source  remains  subject  to  the  existing 
operating  permit  and  may  be  in 
violation  of  the  obligation  to  apply  for 
a  new  or  revised  permit.  If  the 
operational  changes  remove  the  source 
from  the  applicability  of  the  small 
source  air  permit  program,  the  permittee 
shall  apply  for  a  revised  permit  under 
subpart  D  of  part  201  or  under  section 
39.5  of  the  Illinois  Environmental 
Protection  Act. 

Subpart  B:  Section  2 1 1 .5500    Regulated 
Air  Pollutant 

The  definition  of  regulated  air 
pollutant  which  was  incorporated  in  the 
Illinois  SIP  at  40  CFR  52.720(c)(100)  on 
September  9.  1994  (59  FR  46562)  has 
been  changed  to  reflect  the  definition  in 
40  CFR  part  70.  The  definition  of 
regulated  air  pollutant  as  it  pertains  to 
the  applicability  of  a  small  source 
eligible  for  a  small  source  operating 
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permit  has  been  changed  to  incorporate 
any  air  contaminant  that  is  regulated  by 
the  air  pollution  subtitle. 

When  summing  the  source's 
emissions  it  is  lEPA's  intention  to  focus 
on  the  five  criteria  pollutants;  nitrogen 
oxides,  sulfur  dioxides,  particulate 
matter,  volatile  organic  compounds,  and 
carbon  monoxides.  This  is  to  avoid 
double  counting  of  pollutants  which  fall 
under  both  the  hazardous  air  pollutant 
category  and  either  the  volatile  organic 
compound  or  particulate  matter 
category  in  the  25  ton  per  year 
applicability  cut-off.  This  method  of 
accounting  for  emissions  does  not 
relieve  the  source  of  the  obligation  of 
accounting  for  hazardous  air  pollutants 
emissions  for  title  V  applicability 
purposes. 

Final  Rulemaking  Action 

This  permitting  program  was 
designed  to  alleviate  the  permitting 
burden  on  lEPA.  Since  it  is  lEPA's 
intention  to  permit  all  sources  within 
the  state,  this  program  will  allow  BEPA 
more  time  to  spend  on  the  larger  sources 
by  greatly  reducing  the  number  of 
smaller  source  permits  that  must  he 
renewed  every  five  years.  These  permits 
can  also  be  processed  much  faster 
without  the  public  comment  and 
USEPA  review  requirements.  The  trade- 
off for  the  faster  processing  time  is  that 
the  small  source  operating  permits  can 
not  be  used  for  sources  requiring 
federally  enforceable  permits  for  such 
things  as  limiting  their  potential  to  emit 
below  the  major  source  thresholds.  This 
permitting  program  does  not  exempt 
sources  from  other  permit  requirements 
such  as  annual  reporting  and  obtaining 
construction  permits  thus  allowing 
lEPA  to  maintain  oversight  of  the 
smaller  sources.  lEPA  also  has  the 
authority  to  require  a  source  to  apply  for 
renewal  of  its  permit  if  there  has  been 
a  change  in  requirements  applicable  to 
the  source.  lEPA  wishes  to  verify 
application  accuracy,  or  lEPA  suspects 
noncompliance. 

For  the  reasons  stated  above.  USEPA 
is  approving  the  State's  request  to 
incorporate  small  source  permit  rules 
into  the  Illinois  SIP.  The  specific  rules 
being  approved  are  as  follows:  Sections 
201.162  Duration,  201.163  Joint 
Construction  and  Operating  Permits, 
201.180  Applicability,  201.181 
Expiration  and  Renewal  and  211.5500 
Regulated  Air  Pollutant. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 


approve  the  requested  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
June  5,  1995  unless  adverse  or  critical 
comments  are  received  by  May  5, 1995. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rule  that 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  June  5,  1995. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 


base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976). 
Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  5. 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purpose  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  dioxide. 
Volatile  organic  compounds. 

Dated:  February  24, 1995. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(105)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

***** 

(c)*   *   * 

(105)  On  February  7,  1994,  the  State 
submitted  revisions  intended  to  create  a 
permit  program  for  small  sources.  The 
purpose  of  these  revisions  is  to  lessen 
the  permitting  burden  on  small  sources 
and  the  permitting  authority  by 
reducing  the  frequency  and/or  the 
requirement  of  operating  permit  renewal 
for  sources  emitting  a  total  of  less  than 
25  tons  per  year  of  regulated  air 
pollutants.  A  permit  obtained  through 
these  procedures  is  intended  to 
continue  as  a  legally  binding  State 
document  until  the  source  modifies  its 
operations,  withdraws  its  f)ermit  or 
becomes  subject  to  a  new  applicable 
requirement.  At  that  time,  the  State  will 
determine  whether  the  small  source 
procedures  continue  to  be  appropriate 
and  issue  a  revised  small  source  permit 
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or  direct  the  source  in  following  the 
correct  permit  procedures.  Since  small 
source  permits  are  not  subject  to  a 
public  comment  period  or  review  by 
USEPA.  they  are  not  federally 
enforceeble  and  cannot  be  used  to  limit 
sources'  potential  to  emit  and  thereby 
exempt  them  from  the  requirements  of  , 
the  title  v  operating  permit  program. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code.  Title  35: 
Environmental  Protection.  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board. 

(A)  Subchapter  a:  Permits  and  General 
Provisions.  Part  201:  Permits  and 
General  Provisions. 

(1)  Subpart  D:  Permit  Applications 
and  Review  Process.  Section  201.162 
Duration  and  Section  201.163  )oint 
Construction  and  Operating  Permits. 
Amended  at  17  111.  Reg.,  effective 
December  7. 1993. 

(2)  Subpart  E:  Special  Provisions  for 
Operating  Permits  for  Certain  Smaller 
Sources,  Section  201.180  Applicability. 
Section  201.181  Expiration  and  Renewal 
and  Section  201.187  Requirement  for  a 
Revised  Permit  Added  at  17  111.  Reg., 
effective  December  7,  1993. 

(B)  Subchapter  C:  Emission  Standards 
and  Limitations  for  Stationary  Sources. 
Part  211:  Definitions  and  General 
Provisions.  Subpart  B:  Definitions.  • 
Section  2 11.. 5500  Regulated  Air 
Pollutant.  Adopted  at  17  III.  Reg., 
effective  December  7,  1993. 

|FR  Doc.  95-8219  Filed  4-+-95;  8:45  ara| 
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40  CFR  Pan  52 
[AK7-1-6588«;  FRL-«171-5J 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Alaska 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Alaska.  This 
revision  establishes  and  requires  the 
implementation  of  a  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Municipality  of 
Anchorage  (MOA)  and  the  Fairbanks 
North  Star  Borough  (FNSB).  The 
intended  effect  of  this  action  is  approval 
of  a  basic  motor  vehicle  l/M  program. 
This  action  is  being  taken  under  Section 
llOoftheClean  Air  Act. 
DATES:  This  final  rule  is  effective  on 
June  5.  1995  unless  adverse  or  critical 
comments  are  received  by  May  5.  1995. 
If  the  effective  date  is  delayed,  timely 


notice  will  be  published  in  the  Federal 
Register 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager.  Air  &  Radiation  Branch  (AT- 
082).  EPA,  1200  Sixth  Avenue,  Seattle. 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10.  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082).  Seattle,  Washington  98101, 
and  the  Alaska  Department  of 
Environmental  Conservation.  410 
Willoughby.  Suite  105.  Juneau.  Alaska 
99801-1795 

FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  EPA,  Air  and  Radiation 
Branch  (AT-082),  1200  Sixth  Avenue, 
Seattle.  Washington  98101.  (206)  553- 
1814. 

SUPPtEMENTARV  INFORMATION: 
I.  Clean  Air  Act  Requirements 

The  Clean  Air  Act.  as  amended  in 
1990  (CAAA  or  Act),  requires  states  to 
make  changes  to  improve  existing  I/M 
programs  or  impiament  new  ones. 
Section  187(a)(4)  and  section 
182(a)(2)(B)  requires  any  carbon 
monoxide  (CO)  nonattainment  area 
which  has  been  classified  as  "moderate" 
(pureuant  to  section  181(a)  of  the  Act) 
or  worse  with  an  existing  I/M  program 
that  was  part  of  a  SIP,  or  any  area  that 
was  required  by  the  1977  Amendments 
to  the  Act  to  have  an  I/M  program,  to 
immediately  submit  a  SIP  revision  to 
bring  the  program  up  to  the  level 
required  in  past  EPA  guidance  or  to 
what  had  been  committed  to  previously 
in  the  SIP  whichever  was  more 
stringent. 

In  addition.  Congress  directed  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
Findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  states  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program. 

On  November  5.  1992  (57  FR  52950). 
the  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  part  51,  Subpart  S.  and  requires 
states  to  submit  an  I/M  SIP  revision 
which  includes  all  necessary  legal 


authority  and  the  items  sp)ecified  in  40 
CFR  51.372  (a)(1)  through  (a)(8)  by 
November  15,  1993.  The  state  of  Alaska 
has  met  these  requirements. 

The  EPA  has  designated  two  areas  as 
CO  nonattainment  in  the  state  of  Alaska. 
The  Anchorage  CO  nonattainment  area, 
classified  as  Moderate  greater  than  or 
equal  to  12.7  ppm.  is  bounded  by  the 
Municipality  of  Anchorage  (MOA) 
urban  area.  The  Fairbanks  CO 
nonattainment  area,  classified  as 
Moderate  less  than  or  equal  to  12.7 
ppm.  is  bounded  by  the  Fairbanks  North 
Star  Borough  (FNSB)  urban  area.  The 
nonattainment  and  boundary 
designations  for  CO  were  published  in 
the  Federal  Register  (FR)  on  November 
6,  1991.  and  November  30.  1992,  and 
have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR).  See  56  FR 
56694  (November  6.  1991)  and  57  FR 
56762  (November  30.  1992),  codified  at 
40  CFR  81.300-81.437.  Based  on  these 
nonattainment  designations,  basic  I/M 
programs  are  required  in  both  the 
Anchorage  and  Fairbanks 
nonattainment  areas. 

By  this  action,  the  EPA  is  approving 
this  submittal.  The  EPA  has  reviewed 
the  state  submittal  against  the  statutory 
requirements  and  for  consistency  with 
the  EPA  regulations.  EPA  summarizes 
the  requirements  of  the  Federal  I/M 
regulations  as  found  in  40  CFR  51.350- 
51.373  and  its  analysis  of  the  state 
submittal  below.  Parties  desiring 
additional  details  on  the  Federal  I/M 
regulation  are  referred  to  the  November 
5.  1992  FR  notice  (57  FR  52950)  or  40 
CFR  51.350-51.373. 

II.  Background 

On  July  11. 1994  the  state  of  Alaska 
submitted  to  EPA  a  SIP  revision  for  a 
basic  I/M  program  that  had  an  adequate 
public  notice  and  public  hearing 
process  (May  19.  1994)  and  was  adopted 
on  June  9,  1994.  The  Lieutenant 
Governor  filed  revisions  to  18  AAC  52 
on  May  25,  1994,  and  the  Air  Quality 
Control  Plan  revisions  on  July  6.  1994, 
becoming  effective  on  June  24.  1994  and 
Aij^ust  5.  1994.  respectively. 

The  July  11,  1994  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  submittal,  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51, 
Appendix  V.  The  submittals  were  found 
to  be  complete  and  a  letter  dated  July 
15,  1994  was  forwarded  to  the  Governor 
of  Alaska  indicating  the  completeness  of 
the  submittal. 

III.  State  Submittal 

Both  Anchorage  and  Fairbanks  are 
classified  as  moderate  CO 
nonattainment  areas.  Since  the  1980 


census  population  of  each  urbanized 
area  was  under  200,000,  neither 
community  is  required  to  implement  an 
enhanced  I/M  program.  The  state 
submittal  provides  for  upgrading  the 
existing  I/M  programs  to  EPA  approved 
basic  I/M  programs  in  the  Municipality 
of  Anchorage  (MOA)  and  Fairbanks 
North  Star  Borough  (FNSB).  Both  the 
MOA  and  the  FNSB  programs  will 
consist  of  annual,  decentralized,  test- 
and-repair  which  meets  the 
requirements  of  EPA's  performance 
standard  andt)ther  requirements 
contained  in  the  Federal  I/M  rule.  All 
testing  will  be  performed  by  certified 
stations  or  referee  facilities.  Other 
aspects  of  the  Alaska  I/M  program 
include:  an  "Valley"  l/M  program  for 
vehicles  commuting  into  Anchorage 
from  the  Matanuska-Susitna  (Mat-Su) 
borough,  testing  of  1968  and  later 
vehicles  in  Anchorage  and  testing  of 
1975  and  later  vehicles  in  Fairbanks,  a 
test  fee  to  ensure  the  state  has  adequate 
resources  to  oversee  the  implementing 
agencies  and  implement  the  valley 
program,  enforcement  by  registration 
denial,  commitment  to  testing 
convenience,  quality  assurance,  data 
collection  and  analysis,  reporting,  test 
equipment  and  test  procedure 
specifications,  commitment  to  ongoing 
public  information,  inspector  training 
and  certification,  and  penalties  against 
inspector  incompetence.  An  analysis  of 
how  the  Alaska  I/M  program  meets  the 
Federal  SIP  requirements  (by  section  of 
the  Federal  I/M  rule)  is  provided  below. 

A.  Applicability 

The  SIP  needs  to  describe  the 
applicable  areas  in  detail  and. 
consistent  with  40  CFR  51.372.  needs  to 
include  the  legal  authority  or  rules 
necessary  to  establish  program 
boundaries. 

The  Alaska  I/M  program  specified  in 
18  /W^C  52  is  divided  into  two  programs 
(Anchorage  and  Fairbanks),  based  on 
the  designated  implementing  agency. 
Both  programs  are  locally  implemented 
and  operated,  with  the  MOA  and  the 
FNSB  having  legal  and  administrative 
responsibility  for  their  respective 
programs.  The  existing  programs  cover 
the  entire  MOA  and  FNSB.  An 
additional  I/M  program,  Matanuska- 
Susitna  Valley  (Valley)  is  not  linked  to 
a  specific  geographical  area,  but  is 
aimed  at  vehicles  that  are  regularly 
operated  in  but  not  registered  in  the 
Anchorage  I/M  program  area.  The 
Alaska  Department  of  Environmental 
Conservation  (ADEC)  is  responsible  for 
administering  the  Valley  I/M  program. 
The  state  regulations  establishing 
Alaska's  I/M  program  requirements  and 
boundaries  are  included  in  18  AAC  52. 


B.  Basic  I/M  Performance  Standard 

The  I/M  programs  provided  for  in  the 
SIP  are  required  to  meet  a  performance 
standard  for  basic  I/M  for  the  pollutants 
that  caused  the  affected  area  to  come 
under  I/M  requirements.  The 
performance  standard  sets  an  emission 
reduction  target  that  must  be  met  by  a 
program  in  order  for  the  SIP  to  be 
approvable.  The  SIP  must  also  provide 
that  the  program  will  meet  the 
performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met.  The  state  has  submitted  a 
modeling  demonstration  using  the  EPA 
computer  model,  MOBILE  5a  showing 
that  the  basic  performance  standard  is 
met  for  both  Anchorage  and  Fairbanks 
I/M  programs. 

C.  Network  Type 

The  SIP  needs  to  include  a 
description  of  the  network  to  be 
employed,  the  required  legal  authority, 
and,  in  the  case  of  areas  making  claims 
for  case-by-case  equivalency,  the 
required  demonstration. 

Alaska  has  chosen  to  implement 
decentralized,  test-and-repair  I/M 
programs  which  are  managed  and 
operated  by  MOA,  FNSB  and  the  state 
with  a  small  amount  of  contractor 
support. 

Legal  authority  contained  in  AS 
46.03.020(10),  46.14.030  and  46.14.510; 
and  18  AAC  52.045  authorizes  the  state 
to  implement  this  program. 

D.  Adequate  Tools  and  Resources 

The  SIP  needs  to  include  a 
description  of  the  resources  that  will  be 
used  for  program  operation,  which 
includes:  (1)  A  detailed  budget  plan 
which  describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  purchase  of 
necessary  equipment,  and  any  other 
requirements  discussed  throughout,  and 
(2)  a  description  of  personnel  resources, 
the  number  of  personnel  dedicated  to 
overt  and  covert  auditing,  data  analysis, 
program  administration,  enforcement, 
and  other  necessary  functions  and  the 
training  attendant  to  each  function. 

The  Alaska  I/M  program  as  stipulated 
in  18  AAC  52.020  is  funded  solely  by 
collection  of  a  ten  dollar  certificate  of 
inspection  fee  assessed  to  each  vehicle 
passing  the  I/M  test.  Legal  authority 
contained  in  AS  44.46.025  authorizes 
the  state  to  collect  fees  for  this  program. 
The  MOA,  FNSB  and  the  state  commit 
to  providing  the  necessary 
administrative,  personnel,  and 
equipment  resources  to  fully  implement 
and  maintain  the  Alaska  I/M  program. 
The  I/M  programs  will  be  carried  out 


under  local  or  state  oversight,  with 
assistance  from  contractors.  In  the  event 
that  either  the  MOA  or  FNSB  is  unable 
or  unwilling  in  the  future  to  provide 
adequate  tools  or  resources,  the  state 
commits  to  take  over  the  administration 
of  the  program  (18  /VAC  52.030). 

The  SIP  narrative  also  describes  the 
budget,  staffing  support,  and  equipment 
needed  to  implement  the  program.  The 
MOA  funds  approximately  7.0  full-time 
employees  (FTE),  the  FNSB  funds  3.5 
FTE  and  the  state  funds  .25  FTE.  The 
MOA  and  the  state  will  utilize  3.0  FTE 
contractor  personnel  to  support  their 
programs. 

Referee  facilities  in  the  MOA  and 
FNSB  provide  public  information  and 
assistance,  motorist  and  certified 
mechanic  assistance,  referee  functions, 
and  training  and  testing  of  inspectors 
and  certified  mechanics.  The  MOA 
program,  which  incorporates  the  Valley 
program,  contracts  out  for  referee 
facility  services  while  the  FNSB  referee 
facility  is  operated  by  FNSB  staff. 

E.  Test  Frequency  and  Convenience 

The  SIP  needs  to  include  the  test 
schedule  in  detail  including  the  test 
year  selection  scheme  if  testing  is  other 
than  annual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 
frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process. 

The  MOA  and  FNSB  I/M  programs 
require  annual  inspections  for  all 
subject  motor  vehicles  (18  AAC  52.005). 
However,  an  implementing  agency  may, 
with  approval  from  ADEC  and  the  DMV, 
authorize  the  owner  or  lessee  of  a 
vehicle  to  obtain  a  biennial  certificate  of 
inspection  during  the  first  six  years  of 
vehicle  life,  if  the  failure  rates  of  the 
designated  categories  of  vehicles  are 
below  a  minimum  rate  set  by  the 
implementing  agency  and  approved  by 
ADEC  (18  AAC  52.035(e)).  In  addition 
the  MOA  exempts  new  vehicles  from 
their  first  annual  inspection. 

Since  the  test-and-repair  inspection 
program  has  been  in  operation  since 
1985  for  both  programs,  no  special  start- 
up testing  scheme  is  required.  The 
network  is  satisfactorily  addressed  in 
the  SIP. 

Legal  authority  for  registration  and 
testing  of  used  vehicles  newly  arriving 
into  the  I/M  area  is  contained  in  AS 
46.14.510  and  18 /VAC  52.005. 

F.  Vehicle  Coverage 

The  SIP  needs  to  include  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
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routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
of  the  percentage  and  number  of  subject 
vehicles  which  will  be  impacted.  Such 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SIP  needs  to  include  the 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

In  the  MOA.  program  coverage 
includes  all  1968  and  newer  model  year 
light-duty  cars  and  trucks  and  heavy- 
duty  gasoline  powered  trucks,  registered 
or  required  to  be  registered  within  the 
nonattainment  areas.  The  FNSB 
program  covers  the  above  vehicles  from 
1975  and  newer.  Vehicles  will  be 
identified  through  the  state  of  Alaska's 
Driver  and  Motor  Vehicle  Services 
database.  In  addition,  any  1968  or  newer 
model  used  to  commute  into  MOA  is 
subject  to  I/M  testing  through  the  Valley 
program. 

Fleet  vehicles  are  subject  to  the  same 
program  requirements  and  testing 
procedures  as  other  vehicles.  However, 
fleets  are  allowed  to  self-test,  as  long  as 
they  are  certified  as  official  test  stations; 
they  must  use  certified  I/M  mechanics; 
all  tests  and  certificate  issuance  must  be 
conducted  using  certified  Alaska  BAR- 
90  TAS;  and  they  must  comply  with  all 
other  I/M  program  requirements.  Fleet 
licenses  can  be  removed  if  fleet 
operation  does  not  meet  standards. 

The  FNSB  vehicles  that  obtain 
seasonal  exemptions  are  subject  to  the 
program  but  prohibited  from  being 
driven  during  the  winter  CO  season. 
Approximately  4.000  FNSB  vehicles  are 
in  this  category.  Since  they  are  not 
operated  during  the  CO  nonattainment 
period  there  is  no  discounting  of  those 
vehicles. 

In  addition  to  the  required  I/M 
programs.  ADEC  is  now  subjecting  those 
vehicles  registered  outside  the  MOA  but 
primarily  operated  within  the  MOA  to 
a  Mat-Su  Valley  I/M  program.  The 
Valley  program  has  the  same  basic 
design  features  as  the  Anchorage 
program. 

Further,  vehicles  registered  in  one  AK 
1/M  area  but  primarily  operated  in  the 
other  may  be  tested  in  either  area,  but 
must  pass  an  annual  I/M  test. 

G.  Test  Procedures  and  Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance  or  law  describing  and 
establishing  the  test  procedures. 

The  legal  authority  to  establish  test 
procedures  and  standards  is  contained 


in  AS  46.03.020.  46.14.030  and 
46.14.510.  Written  test  procedures  for  a 
2-speed  idle  test  and  pass/ fail  standards 
for  all  subject  vehicles  have  been 
established.  All  vehicles  are  subject  to 
the  HC  and  CO  emission  cutpoints  set 
forth  in  18  AAC  52.050.  and  repairs 
must  be  made  if  a  vehicle  fails  any  of 
these  cutpoints. 

H.  Test  Equipment 

The  SIP  needs  to  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program  and 
shall  address  each  of  the  requirements 
in  40  CFR  51.358  of  the  Federal  1/M 
rule.  The  specifications  need  to  describe 
the  emission  analysis  process,  the 
necessary  test  equipment,  the  required 
features,  and  written  acceptance  testing 
criteria  and  procedures. 

The  Alaska  I/M  SIP  commits  to 
meeting  the  California  BAR  90  accuracy 
standards.  The  SIP  addresses  the 
requirements  in  40  CFR  51.358  and 
includes  descriptions  of  performance 
features  and  functional  characteristics  of 
the  computerized  test  systems  in  the 
submitted  respective  program  design 
documents.  The  necessary  test 
equipment,  required  features,  and 
acceptance  testing  criteria  are  also 
contained  in  the  SIP. 

/.  Quality  Control 

The  SIP  needs  to  include  a 
description  of  quality  control  and 
recordkeeping  procedures.  The  SIP 
needs  to  include  the  procedures 
manual,  rule,  and  ordinance  or  law 
describing  and  establishing  the 
procedures  of  quality  control  and 
requirements. 

The  Alaska  I/M  SIP  narrative  contains 
descriptions  and  requirements 
establishing  quality  control  procedures 
which  are  similar  but  not  identical  to 
the  Federal  I/M  rule.  Alaska's  program 
provides  for  less  frequent  calibration 
requirements  than  the  federal  I/M  rule 
requires.  However,  the  frequency 
requirements  for  gas  calibrations  and 
leak  checks  contained  in  the  Alaska 
BAR-90  Test  Analyzer  Systems  are 
identical  to  those  contained  in  the 
current  California  BAR-90  specification. 
In  addition.  Alaska's  program  does  not 
require  ambient  zero  air  to  be  drawn 
from  outside  the  test  bay  due  to  the 
extreme  weather  conditions  in  Alaska. 
EPA  believes  there  is  adequate 
justification  for  these  exceptions. 
Alaska's  quality  control  procedures  will 
help  ensure  that  equipment  calibrations 
are  properly  performed  and  recorded  as 
well  as  maintaining  compliance 
document  security. 


/.  Woivprs  and  Compliance  Via 
Diagnostic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  state  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  estimated  in  the  SIP  or 
revise  the  SIP  and  the  emission 
reductions  claimed  accordingly.  In 
addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  shall 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions. 

Legal  authority  to  issue  waivers  and 
administer  the  waiver  system  is 
contained  in  AS  46.03.020,  46.14.030 
and  46.14.510.  Under  18  AAC  52.060 
waivers  may  be  issued  in  the  Alaska  1/ 
M  programs  for  the  following  reasons: 
repair  cost  exceedance,  diesel  engine, 
seasonal  waiver,  special  circumstances 
that  make  it  impractical  to  test  a  vehicle, 
modification  to  the  dedicated  use  of  an 
approved  alternate  fuel,  out-of-area  use, 
economic  hardship,  parts  unavailability 
or  grey  market  vehicle. 

For  the  MOA  and  state  programs, 
necessary  emissions-related  repairs 
must  be  made  up  to  a  maximum  annual 
repair  cost  of  $450  for  non-tampering- 
related  repairs.  The  FNSB  program  has 
a  minimum  annual  repair  cost  of  $350 
for  non-tampering-related  repairs.  For 
all  programs  a  maximum  annual  repair 
cost  of  $500  exists  for  vehicles  tampered 
with  prior  to  July  1.  1985.  If  the  least 
expensive  repair  would  be  in  excess  of 
$500,  then  one  repair  must  be  made 
regardless  of  cost.  Vehicles  that  have 
been  tampered  with  since  July  1985 
must  be  completely  repaired,  regardless 
of  cost. 

A  waiver  rate  of  1%  is  assumed  for 
both  the  MOA  and  FNSB.  If  the  waiver 
rate  for  either  program,  as  reported  to 
EPA  in  the  annual  Alaska  I/M  report,  is 
higher,  the  state  will  take  corrective 
action  to  lower  the  applicable  waiver 
rate  by  possibly  requiring  motorists  that 
apply  for  a  waiver  to  reduce  initial 
emissions  by  a  specified  amount  before 
a  waiver  may  be  issued  or  limiting  the 
model  years  that  are  eligible  for  a  waiver 
or  limiting  waivers  on  vehicles  to  only 
one  inspection  cycle.  If  any  of  the 
waiver  rates  cannot  be  lowered  to  the 
level  committed  to  in  the  SIP,  the  state 


will  revise  the  I/M  emission  reduction 
projections  in  the  SIP  and  will 
implement  other  program  changes  as 
necessary  to  ensure  the  performance 
standard  is  met. 

The  seasonal  waiver  is  issued  to  a 
vehicle  owner  who  agrees  that  the 
vehicle  will  not  be  operated  in  an  I/M 
area  during  the  winter  CO  season. 
Vehicles  which  acquire  such  waivers 
are  issued  different  colored  license  tabs, 
to  make  it  easier  to  identify'  seasonally 
waived  vehicles  that  are  being  operated 
illegally  during  winter  months.  If  a 
motorist  violates  the  seasonal  waiver,  no 
seasonal  waiver  may  be  issued  in  the 
future  to  any  vehicle  owned  by  that 
motorist. 

K.  Motorist  Compliance  Enforcement 

The  SIP  needs  to  provide  information 
concerning  the  enforcement  process, 
including:  (1)  A  description  of  the 
existing  compliance  mechanism  if  it  is 
to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  registration-denial 
enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fieets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles,  e.g. 
those  operated  in  (but  not  necessarily 
registered  in)  the  program  area.  Also, 
the  SIP  needs  to  include  a 
determination  of  the  current  compliance 
rate  based  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vehicles.  Estimates  of 
the  effect  of  closing  such  loopholes  and 
otherwise  improving  the  enforcement 
mechanism  need  to  be  supported  with 
detailed  analyses.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  to 
implement  and  enforce  the  program. 
Lastly,  the  SIP  needs  to  include  a 
commitment  to  an  enforcement  level  to 
be  used  for  modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  motorist  compliance  enforcement 
program  will  be  implemented, 
primarily,  by  Alaska's  Department  of 
Motor  Vehicle  Services  (DMV),  which 
will  ensure  that  owners  of  all  subject 
vehicles  are  denied  registration  unless 
they  provide  valid  proof  of  having 
received  a  certificate  indicating  they 
passed  an  emissions  test  or  a  valid  I/M 
waiver,  which  was  issued  within  a  90- 
day  period  prior  to  the  registration 
renewal  date.  Owners  of  noncomplying 
vehicles  operating  illegally  in  I/M  areas 
will  be  identified  and  issued  notices  of 
violation  (NOV).  A  vehicle  owner  that  is 


issued  an  NOV  will  have  30  days  to 
provide  proof  of  I/M  compliance.  The  1/ 
M  programs  will  request  DMV  to  revoke 
the  vehicle's  registration  in  cases  of 
continued  noncompliance.  The  Alaska 
State  Troopers  and  local  law 
enforcement  agencies  will  provide  on- 
road  enforcement  of  the  program. 

In  addition,  the  Department  will 
identify  program  evaders  and  other 
noncomplying  vehicles  (e.g.  out-of-area 
commuter  vehicles)  through  interactive 
searches  of  several  databases.  Owners  of 
vehicles  identified  in  this  manner  will 
be  notified  by  the  Department  of  the 
need  to  obtain  an  annual  inspection. 

The  following  vehicle  types  are 
exempt  from  the  Alaska  I/M  program:  A 
vehicle  not  principally  located  or 
operated  in  an  I/M  area;  a  1967  or  older 
vehicle  for  the  MOA  program  (1974  or 
older  in  the  FNSB  program);  a  new 
vehicle  with  less  than  2,500  miles;  a 
gasoline-powered  vehicle  that  is  12,000 
pounds  unladen  weight  or  heavier,  a 
special  test  vehicle  that  has  received  a 
state  exemption;  a  military  tactical 
vehicle;  motorcycles,  golf  carts,  all- 
terrain  vehicles,  snow  machines  and 
mopeds;  and  a  vehicle  in  Alaska  for  less 
that  30  days. 

All  fleet  vehicles,  including  rental 
cars,  are  subject  to  the  same  program 
requirements  and  testing  procedures  as 
other  vehicles.  Leased  vehicles  and 
other  vehicles  subject  to  one  of  the 
Alaska  programs  but  not  necessarily 
registered  in  an  I/M  area  must  also 
comply  with  all  applicable  program 
requirements. 

The  state  commits  to  the  level  of 
enforcement  needed  to  ensure 
compliance  rates  of  no  less  than  95 
percent  and  96  percent,  in  the  MOA  and 
FNSB  respectively.  The  legal  authority 
to  implement  and  enforce  the  program 
is  included  in  AS  46.03.  46.014  and  18 
AAC  52.100. 

L.  Motorist  Compliance  Enforcement 
Program  Oversight 

The  SIP  needs  to  include  a 
description  of  enforcement  program 
oversight  and  information  management 
activities. 

ADEC  will  audit  the  local  I/M 
programs  on  a  regular  basis,  and  will 
implement  a  quality  assurance  program 
to  ensure  effective  overall  performance 
of  the  enforcement  systems  in  both 
areas.  ADEC  will  allow  EPA  to  conduct 
regular  audits  of  the  I/M  enforcement 
program.  ADEC.  MOA,  and  FNSB  will 
also  perform  periodic  parking  lot 
surveys  to  assess  the  compliance  rate  of 
the  in-use  fleet. 


M.  Quality  Assurance  (QA) 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  written  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  that 
would  ultimately  hamper  the 
enforcement  process. 

The  Alaska  I/M  SIP  includes  a 
description  of  its  quality  assurance 
program.  The  ongoing  QA  program  will 
be  conducted  to  discover,  correct  and 
prevent  fraud,  waste,  and  abuse.  The 
program  includes  quarterly  performance 
audits  following  established  written 
procedures,  performed  at  certified  I/M 
stations.  The  audits  will  include,  at  a 
minimum,  checks  for  appropriate 
certificate  security,  recordkeeping 
practices,  proper  display  of  licenses  and 
other  required  information,  proper 
maintenance  and  calibration  of  the  TAS, 
and  ability  of  the  certified  mechanic  to 
properly  perform  an  I/M  test. 

In  addition  to  the  quarterly  audit, 
overt  and  covert  vehicle  audits  will  be 
conducted  on  an  unscheduled  and  as- 
needed  basis.  Alaska  has  proposed  the 
following  exceptions  to  the  federal 
performance  audit  requirements 
provided  under  40  CFR  51.363(a):  the 
state  will  perform  one  quarterly  audit 
per  facility  (i.e.  four  audits  per  station 
per  year),  plus  at  least  one  overt  vehicle 
audit  per  station  per  year.  EPA  believes 
this  to  be  adequate  to  ensure  program 
quality  and  comply  with  the  federal  1/ 
M  rule.  Alaska  also  believes  that  the 
remote  covert  auditing  requirement  is 
infeasible  in  Alaska  due  to  the  state's 
unique  weather  conditions,  and 
resultant  station  design  and  operation. 
Unlike  most  other  states,  inspections  in 
Alaska  are  conducted  in  enclosed  test 
stations  where  remote  covert 
observations  are  impossible,  particularly 
during  the  wintertime.  The  state 
believes  that  other  performance  tracking 
and  auditing  tools  dramatically  reduce 
the  need  to  use  remote  covert  audits  to 
maintain  effective  quality  assurance  and 
compliance  enforcement  programs 
against  certified  stations  and  mechanics. 
Given  Alaska's  unique  circumstances 
EPA  concurs. 

Test  records  will  be  audited  on  a 
monthly  basis,  using  established  written 
procedures  to  assess  individual  certified 
mechanic  and  station  performance. 
Equipment  audits  will  be  performed 
during  each  quarterly  performance 
audit,  using  established  written 
procedures,  to  ensure  the  accuracy  and 
reliability  of  all  required  test  equipment. 
Each  I/M  inspector  will  be  formally 
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trained  and  knowledgeable  in  all 
aspects  of  the  I/M  program.  Ongoing 
training  will  be  provided  to  I/M 
inspectors  to  insure  that  they  maintain 
an  adequate  level  of  knowledge.  The 
performance  of  each  I/M  inspector  will 
be  evaluated  at  least  once  annually  to 
identify  any  possible  problem  areas. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

The  SIP  needs  to  include  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  Tines,  license  suspension,  and 
revocations.  In  the  case  of  state 
constitutional  impediments  to 
immediate  suspension  authority,  the 
state  Attorney  General  shall  furnish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 
as  relevant  case  law.  Also,  the  SIP  needs 
to  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts,  and 
jurisdictions  are  involved:  who  will 
prosecute  and  adjudicate  cases;  and 
other  aspects  of  the  enforcement  of  the 
program  requirements,  the  resources  to 
be  allocated  to  this  function,  and  the 
source  of  those  funds.  In  states  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that  sufficient 
resources,  personnel,  and  systems  are  in 
place  to  meet  the  three  day  case 
management  requirement  for  violations 
that  directly  affect  emission  reductions. 

Under  the  Administrative  Procedures 
Act  (AS  44.62).  the  E)epartment  or  other 
I/M  implementing  agency  must  provide 
notice  and  opportunity  for  hearing 
before  suspending,  revoking,  or  refusing 
to  renew  a  station's  or  mechanic's 
certification  issued  under  18  AAC  52  or 
the  MOA  or  FNSB  local  implementing 
ordinances.  In  addition,  neither  the 
Department  nor  the  local  I/M 
implementing  agencies  have  citation 
powers  under  Alaska  Statute.  As  a  result 
of  these  factors,  Alaska  is  unable  to 
comply  with  requirements  contained  in 
40  CFR  51.364  for  the  imposition  of 
mandatory  minimum  penalties  or  the 
immediate  suspension  of  station  or 
mechanic  certifications.  If  the 
Department  files  a  civil  action  under  AS 
46.03.760,  there  are  mandatory  court 
imposed  damages  of  $500  for  the  first 
day.  Because  of  this,  the  state  is 
proposing  an  alternative  enforcement 
mechanism  which  will  allow  the  I/M 
office  to  issue  an  NOV  upon  finding  a 
violation  of  the  I/M  program 
requirements.  A  hearing  will  be  held 
within  three  working  days  of  the  NOV 
which  will  allow  penalties  to  be 
assessed  depending  on  the  nature  and 
severity  of  the  violation.  If  the  hearing 


results  support  a  serious  violation  the 
station  or  mechanic's  certification  will 
be  suspended  for  a  minimum  of  6 
months  under  the  Department's 
emergency  powers  authority,  if  the 
criteria  for  an  emergency  exists  as 
provided  in  AS  46.03.820.  Continued 
violation  of  program  requirements  may 
result  in  permanent  revocation  of 
certification  under  18  AAC  52,  af^er 
notice  and  opportunity  for  hearing,  or 
the  filing  of  a  civil  or  criminal  action 
against  a  certified  station  or  mechanic 
under  AS  46.03.760  or  46.03.790.  A 
finding  of  incompetence  will  result  in 
mandatory  training  before  inspection 
privileges  are  restored.  EPA  concludes 
that  this  satisfies  federal  requirements 
for  enforcement  against  contractors  and 
inspectors. 

O.  Data  Analysis  and  Reporting 

The  SIP  needs  to  describe  the  types  of 
data  to  be  collected.  The  SIP  commits 
ADEC  to  submitting  an  annual  report  to 
EPA  by  July  of  each  year,  which  will 
cover  the  preceding  calendar  year  and 
contain  statistics  for  the  I/M  test  data, 
quality  assurance  results,  quality  control 
activities,  and  enforcement  activities.  In 
addition,  the  state  commits  to 
submitting  a  biennial  report  on  the 
overall  status  of  the  Alaska  I/M  program 
to  EPA.  At  a  minimum,  Alaska  commits 
to  address  all  of  the  data  elements  listed 
in  51.366  of  the  federal  I/M  rule. 

P.  Inspector  Training  and  Licensing  or 
Certification 

The  SIP  needs  to  include  a 
description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

Under  18  AAC  52.  and  the  MOA  and 
FNSB  I/M  implementing  ordinances, 
formal  training  and  licensing  is  required 
for  all  inspectors  (certified  mechanics). 
The  Alaska  I/M  SIP  provides  for  the 
implementation  of  training, 
certification,  and  refresher  programs  for 
emission  inspectors.  Training  will 
include  all  elements  required  by 
51.367(a)  of  the  EPA  I/M  rule. 
Certification  is  good  for  a  period  of  two 
years,  with  passage  of  a  refresher 
training  course  required  for  license 
renewal. 

Q.  Improving  Repair  Effectiveness 

The  SIP  needs  to  include  a 
description  of  the  technical  assistance 
program  to  be  implemented,  and  a 
description  of  the  repair  technician 
training  resources  available  in  the 
community. 

The  Alaska  SIP  commits  the 
Department  to  working  with  MOA  and 
FNSB  to  assist  the  motor  vehicle 
industry  in  properly  diagnosing  and 


repairing  emission-related  defects.  This 
assistance  will  include  each  program's 
establishment  of  a  telephone  hotline 
service  to  assist  certified  mechanics  and 
other  qualified  technicians  with  specific 
repair  problems.  Mechanics  newsletters 
will  also  be  distributed  to  all  certified 
mechanics  on  an  as-needed  basis,  to 
inform  them  of  program  changes, 
training  course  schedules,  common 
problems  being  experienced  in  the  I/M 
program,  and  diagnostic  tips. 

PC-based  I/M  management  software 
will  be  used  to  provide  the  I/M 
programs  with  station  and  mechanic 
specific  estimates  of  repair 
effectiveness.  Effectiveness  estimates 
applicable  to  each  certified  station  will 
be  distributed  by  the  I/M  program  to 
that  station  on  at  least  an  annual  basis. 

rV.  This  Action 

The  EPA  is  approving  the  Alaska  I/M 
SIP  (Section  3.1,  OAR  340-24-300 
through  340-24-355;  and  section  5.4)  as 
meeting  the  requirements  of  the  CAAA 
and  the  Federal  I/M  rule.  All  required 
SIP  items  have  been  adequately 
addressed  as  discussed  in  this  Federal 
Register  action. 

V.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
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comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  5,  1995 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  June  5,  1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendrhents 
enacted  on  November  15,  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  5,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference,  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  state  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  March  2, 1995. 
Chuck  Clarke, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as.  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C— Alaska 

2.  Section  52.70  is  amended  by 
adding  paragraph  (c)  (21)  to  read  as 
follows: 

§  52.70    Identification  of  plan. 

***** 

(c)  *  *  * 

(21)  On  July  11, 1994  ADEC  submitted 
a  SIP  revision  for  a  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Municipality  of 
Anchorage  (MOA)  and  the  Fairbanks 
North  Star  Borough  (FNSB). 

(i)  Incorporation  by  reference. 

(A)  July  11,  1994  letter  from  the 
Governor  of  Alaska  to  the  Regional 
Administrator  of  EPA  submitting 
Alaska's  amendments  to  the  Air  Quality 
Control  Plan  and  to  18  AAC  52, 
Emissions  Inspection  and  Maintenance 
Requirements  for  Motor  Vehicles;  the 
amendments  to  18  AAC  52  (52.005, 
.015,  .020,  .030,  .035,  .040,  .045,  .050, 
.055,  .060,  .065,  .070,  .075,  .080,  .085, 
.090,  .095,  .100,  .105,  .400,  .405.  .410, 
.415,  .420,  .425,  .430,  .440,  .445,  .500, 
.505,  .510,  .515,  .520,  .525,  .527,  .530, 
.535,  .540,  .545,  .550,  and  .990), 
effective  February  1,  1994;  and  the  State 
Air  Quality  Control  Plan,  Vol.  II: 
Analysis  of  Problems,  Control  Actions, 
Modifications  to  Section  I,  June  9,  1994; 
Vol.  II:  Analysis  of  Problems,  Control 
Actions,  Modifications  to  Section  I,  II, 
III  and  V,  adopted  January  10, 1994;  Vol. 
Ill:  Appendices,  Modifications  to 
Section  III.A,  June  9,  1994;  Vol.  Ill: 
Appendices,  Modifications  to  Section 
III.B,  June  9, 1994;  and  Vol.  Ill: 
Appendices,  Modifications  to  Section 
ni.C,  June  9, 1994. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  12 

RIN  1090-AA42 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  action  finalizes  an 
interim  final  rule  the  Department 
published  in  response  to  the  publication 
by  the  Office  of  Management  and 
Budget  (OMB)  of  revised  OMB  Circular 
A-110,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations." 

Agencies  were  required  to  adopt  those 
standards  which  would  be  imposed  on 
grantees  in  codified  regulations  within 
six  months  after  publication  in  the 
Federal  Register. 

Over  200  comments  were  received  by 
OMB  from  Federal  agencies,  non-profit 
organizations,  professional 
organizations,  and  others  in  response  to 
the  notice  published  on  August  27, 
1992,  (57  FR  39018)  requesting 
comments  on  proposed  revisions.  The 
comments  were  considered  in 
developing  the  final  version. 
Consequently,  the  Department 
published  an  interim  final  rule  because 
of  the  previous  request  for  comment 
process  used  in  the  development  of  the 
Circular,  the  large  number  of  comments 
already  received  and  considered  by 
OMB  and  the  Federal  agencies,  and  due 
to  the  limited  flexibility  to  revise  the 
rule  provided  by  OMB. 
EFFECTIVE  DATE:  May  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb,  (Chief,  Acquisition 
and  Assistance  Division),  (202)  208- 
6432. 

SUPPLEMENTARY  INFORMATION:  OMB 
Circular  A-110  (58  FR  62991)  covers 
both  grants  made  by  Federal  agencies 
and  subgrants  made  by  States  to 
nongovernmental  organizations. 

Following  the  August  26,  1994. 
publication  in  the  Federal  Register  (59 
FR  44040),  no  public  comments  were 
received  by  the  Department. 

This  final  rule  essentially  adopts  all 
the  language  in  the  Circular  with  two 
exceptions.  At  Section  12.904,  language 
has  been  added  to  describe  the 
procedure  for  handling  requests  for 
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class  deviations  and  case-by-case 
exceptions.  At  Section  12.915,  the 
Department  is  revising  the  provision 
concerning  use  of  the  metric  system  of 
measurement.  This  revision  indicates 
that  the  system  should  be  used  to  the 
maximum  extent  possible  and  that  both 
metric  and  inch-pound  units  (dual 
units)  may  be  used  if  necessary  during 
anv  transaction  period(s). 

The  reference  to  the  small  purchase 
threshold  currently  being  $25,000  in 
section  12.944(e)(2)  has  been  changed  to 
$100,000.  This  change  is  based  on  a 
provision  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

The  Circular  inadvertently  misstates 
the  applicability  of  the  statute 
commonly  known  as  the  Byrd  Anti- 
Lobbying  Amendment,  31  U.S.C.  1352. 
The  statute  applies  to  organizations 
which  apply  or  bid  for  an  award 
exceeding  $100,000,  not  $100,000  or 
more.  We  have  made  this  correction  in 
Appendix  A. 

Two  other  changes  have  been  made  to 
Appendix  A  because  of  recent  changes 
brought  about  by  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  threshold  for  the  requirement  to 
include  a  provision  for  compliance  with 
the  Copeland  "Anti-Kickback  Act"  (18 
U.S.C.  874)  was  raised  from  $2,000  to 
$100,000. 

The  threshold  for  the  requirement  to 
include  the  provision  for  compliance 
with  sections  102  and  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)  was 
raised  to  $100,000. 

Other  minor  editorial  changes  are 
being  made  to  conform  with  language  in 
the  Circular. 

The  Department  is  amending  43  CFR 
part  12,  by  revising  subpart  F  to 
implement  these  requirements. 

Executive  Order  12866.  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  final  rule  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

The  Department  has  determined  that 
ihis  rule  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  affect  the  amount  of  funds  provided 
in  the  covered  programs,  but  rather 
modiHes  and  updates  administrative 
and  procedural  requirements.  This  final 
rule  does  not  contain  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 


Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969. 

Executive  Order  No.  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

List  of  Sub)ects  in  43  CFR  Pari  12 

Cooperative  agreements.  Grants 
administration.  Grant  program. 

Dated:  March  IS.  1995. 

Bonnie  R.  Cohen, 

Assistant  Secretary-Policy,  Management  and 
Budget. 

For  the  reasons  set  forth  in  the 
preamble.  Title  43,  part  12  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  6101 
note.  7501;  41  U.S.C.  252a.  701  et  seq..  sec. 
307,  Pub.  L.  103-332.  108  Stat.  2499;  sec. 
501.  Pub.  L  103-316. 108  Stat.  1723;  E.O. 
12549.  3  CFR,  1986  Comp.,  p.  189;  E.O. 
12674.  3  CFR,  1989  Comp.,  p.  215;  E.O. 
12731.  3  CFR.  1990  Comp.  p.  306;  OMB 
Circular  A-102;  OMB  Circular  A-110;  OMB 
Circular  A-128:  and  OMB  Circular  A-133. 

2.  Part  12  is  amended  by  revising 
subpart  F  to  read  as  follows: 

Subpart  F— Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations 


General 

Sec. 

12.901 

Purpose. 

12.902 

Definitions. 

12.903 

Effect  on  other  issuances. 

12.904 

Deviations. 

12.905 

Subawards. 

Pre-Award  Requirements 

12.910  Purpose. 

12.911  Pre-award  policies. 

12.912  Forms  for  applying  for  Federal 
assistance. 

12.913  Determent  and  suspension. 

12.914  Special  award  conditions. 

12.915  Metric  system  of  measurement. 

12.916  Resource  Conservation  and  Recovery 
Act  (RCRA)  (Pub.  L.  94-530  codified  at 
42  use  6962). 

12.917  Certifications  and  representations. 

Poat-Award  Requirements 


Financial  and  Program  Management 

12.920  Purpose  of  Hnancial  and  program 
management. 

12.921  Standards  for  financial  management 
systems. 

12.922  Payment. 

12.923  Cost  sharing  or  matching. 

12.924  Program  income. 

12.925  Revision  of  budget  and  program 
plans. 

12.926  Non-Federal  audits. 

12.927  Allowable  costs. 

12.928  Period  of  availability  of  funds. 

Property  Standards 

12.930  Purpose  of  property  standards. 

12.931  Insurance  coverage. 

12.932  Real  property. 

12.933  Federally-owned  and  exempt 
property. 

12.934  Equipment. 

12.935  Supplies  and  other  expendable 
property. 

12.936  Intangible  property. 

12.937  Property  trust  relationship. 

Procurement  Standards 

1 2.940  Purpose  of  procurement  standards. 

12.941  Recipient  responsibilities. 

12.942  Codes  of  conduct. 

12.943  Competition. 

12.944  Procurement  procedures. 

12.945  Cost  and  price  analysis. 

12.946  Procurement  records. 

12.947  Contract  administration. 

12.948  Contract  provisions. 

Reports  and  Records 

12.950  Purpose  of  reports  and  records. 

12.951  Monitoring  and  reporting  program 
performance. 

12.952  Financial  rep>orting. 

12.953  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

1 2.960  Purpose  of  tennination  and 
enforcement. 

12.961  Termination. 

12.962  Enforcement. 

Afier-the-Award  Requirements 

12.970  Purpose. 

12.971  Closeout  procedures. 

12.972  Sul>sequent  adjustments  and 
continuing  responsibilities. 

12.973  Collection  of  amounts  due. 

Appendix  A  to  Subpart  F — Contract 
Provisions 

General 

§12.901     Purpose. 

This  subpart  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-proHt 
organizations. 

$12,902    Definitions. 

Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 
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(1)  goods  and  other  tangible  property 
received; 

(2)  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and, 

(3)  other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  sum  of: 

(1)  earnings  during  a  given  period 
from: 

(i)  services  performed  by  the 
recipient,  and 

(ii)  goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarcmtees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
a  Federal  agency  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
Federal  awarding  agency. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward. 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 


Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion  means  the  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  Federal  awarding 
agency  determines  to  be  unallowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  other  terms  and 
conditions  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

Excess  property  means  property  under 
the  control  of  any  Federal  awarding 
agency  that,  as  determined  by  the 
Secretary,  is  no  longer  required  for  its 
needs  or  the  discharge  of  its 
responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 

Federal  funds  authorized  means  the 
total  amount  of  Federal  funds  obligated 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  may  include 
any  authorized  carryover  of  unobligated 
funds  from  prior  funding  periods  when 
permitted  by  agency  regulations  or 
agency  implementing  instructions. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

Funding  period  means  the  period  of 
time  when  Federal  funding  is  available 
for  obligation  by  the  recipient. 

Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 


ownership,  whether  considered  tangible 
or  intangible. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of: 
cash  disbursements  for  direct  charges 
for  goods  and  services;  the  amount  of 
indirect  expense  incurred;  the  value  of 
in-kind  contributions  applied;  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  §  12.924  (e)  and  (h)). 
Program  income  includes,  but  is  not 
limited  to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patients  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any 
of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
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recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
supplies,  intangible  property  and  debt 
instruments. 

Heal  property  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-public  and 
private  non-profit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include,  at  the 
discretion  of  the  Federal  awarding 
agency,  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  which  are  recipients, 
subrecipients,  or  contractors  or 
subcontractors  of  recipients  or 
subrecipients.  The  term  does  not 
include  government-owned  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  govemment-owmd  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions. 

(1)  Research  is  defined  as  a  systematic 
study  directed  toward  fuller  scientific 
knowledge  or  understanding  of  the 
subject  studied. 

(2)  Development  is  the  systematic  use 
of  knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 


the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $100,000). 

Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  this  section. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

Supplies  means  all  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements." 

Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal- 
sponsorship  under  an  award,  pending' 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  the 
Department  of  the  Interior  Regulations 
implementing  E.O.'s  12549  and  12689, 
"Debarment  and  Suspension."  See 
subpart  Dof  43  CFR  part  12. 

Termination  means  the  cancellation 
of  Federal  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  noncash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 


expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  from  the 
cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
f)eriod. 

§12.903    Effect  on  other  issuances. 

For  awards  subject  to  this  subpart,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  subpart  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  Section  12.904. 

§12.904    Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  subpart  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  subpart  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  All  requests 
for  class  deviations  shall  be  processed 
through  the  Assistant  Secretary-Policy, 
Management,  and  Budget.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  Federal  awarding 
agencies.  Bureau/office  application  of 
less  restrictive  requirements  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory,  as 
well  as  exceptions  on  a  case-by-case 
basis,  will  be  handled  by  designated 
officials  identified  in  bureau/office 
procedures. 

§12.905    Subawards. 

Unless  sections  of  this  subpart 
specifically  exclude  subrecipients  from 


coverage,  the  provisions  of  this  subpart 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments."  43  CFR  part  12. 

Pre-Award  Requirements 

§12.910    Purpose. 

Sections  12.011  through  12.917 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§  1 2.91 1    Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-6308)  governs  the  use 
of  grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  their  funding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

§12.912    Forms  for  applying  for  Federal 
assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public."  with  regard  to  all  forms 
used  by  the  Federal  awarding  agency  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF— 424 
series  or  those  forms  and  instructions 


prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.O.  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 

a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review.  (See  also  43 
CFR  part  9). 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF— 424  form  will  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§  1 2.91 3    Debarment  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689,  "Debarment  and 
Suspension,"  subpart  D  of  43  CFR  part 
12.  This  common  rule  restricts 
subawards  and  contracts  with  certain 
parties  that  are  debarred,  suspended  or 
otherwise  excluded  from  or  ineligible 
for  participation  in  Federal  assistance 
programs  or  activities. 

§  1 2.91 4    Special  award  conditions. 

(a)  Federal  awarding  agencies  may 
impose  additional  requirements  as 
needed,  if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible. 

(b)  Additional  requirements  may  only 
be  imposed  provided  that  the  applicant 
or  recipient  is  notified  in  writing  as  to: 

(1)  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 


§  12.91 5    Metric  system  of  measurement 

The  Metric  Conversion  Act.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  Federal 
awarding  agencies  will  follow  the 
provisions  of  E.O.  12770.  "Metric  usage 
in  Federal  Government  Programs." 
When  applicable,  the  awarding  agency 
shall  request  that  measurement- 
sensitive  information  to  be  included  as 
part  of  the  application,  be  expressed  in 
metric  units.  When  required  by  the 
awarding  agency,  for  grants  to 
recipients,  the  following  term  and 
condition  will  be  incorporated  into  the 
grant: 
Provision 

All  progress  and  final  reports,  other 
reports,  or 

All  progress  and  final  reports,  other 
reports,  or  publications  produced  under  this 
award  shall  employ  the  metric  system  of 
measurements  to  the  maximum  extent 
practicable.  Both  metric  and  inch-pound 
units  (dual  units)  may  be  used  if  necessary 
during  any  transition  period(s).  However,  the 
recipient  may  use  non-metric  measurements 
to  the  extent  that  the  recipient  has  supporting 
documentation  that  the  use  of  metric 
measurements  is  impracticable  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  the  recipient,  such  as  when 
foreign  competitors  are  producing  competing 
products  in  non-metric  units. 
End  of  Provision 

§  12.916  Resource  Conservation  and 
Recovery  Act  (RCRA)  (Pub.  L.  94-680 
codified  at  42  U.S.C.  6962). 

Under  the  Act,  any  State  agency  or 
agency  of  a  political  subdivision  of  a 
State  that  is  using  appropriated  Federal 
funds  must  comply  with  section  6002  of 
RCRA.  Section  6002  of  RCRA  requires 
that  preference  be  given  in  procurement 
programs  to  the  purchase  of  specific 
products  containing  recycled  materials 
identified  in  guidelines  developed  by 
the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247-254). 
Accordingly,  State  and  local  institutions 
of  higher  education  and  hospitals  thaf* 
receive  direct  Federal  awards  or  other 
Federal  funds  shall  give  preference  in 
their  procurement  programs  funded 
with  Federal  funds  to  the  purchase  of 
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recycled  products  pursuant  to  the  EPA 
guidelines. 

§12.917    Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codiTied  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

Post-Award  Requirements 

Financial  and  Program  Management 

}  1 2.920    PurpoM  ol  financial  and  program 
management 

Sections  12.921  through  12.928 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§12.921     Standards  (or  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following: 

(H  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 
§  12.952.  If  a  Federal  awarding  agency 
requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  their  reports  on  the 
basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
bafances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and  . 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 


adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
'authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(31  U.S.C.  6501  note)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records,  including  cost 
accounting  records,  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency,  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above  in  §  12.921 
(c)  and  (d),  the  bonds  shall  be  obtained 
from  companies  holding  certificates  of 
authority  as  acceptable  sureties,  as 
prescribed  in  31  CFR  part  223,  "Surety 
Companies  Doing  Business  with  the 
United  States." 

§  12.922    PaynoenL 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 


or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to  maintain 
or  demonstrate  written  procedures  that 
minimize  the  time  elapsing  between  the 
transfer  of  funds  and  disbursement  by 
the  recipient,  and  financial  management 
systems  that  meet  the  standards  for  fund 
control  and  accountability  as 
established  in  §  12.921.  Cash  advances 
to  a  recipient  organization  shall  be 
limited  to  the  minimum  amounts 
needed  and  be  timed  to  be  in 
accordance  with  the  actual,  immediate 
cash  requirements  of  the  recipient 
organization  in  carrying  out  the 
purposes  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  will 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270.  "Request  for  Advance  or 
Reimbursement."  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  Federal  awarding  agencies  may 
also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 
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(2)  Recipients  shall  be  authorized  to 
submit  a  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(0  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless 
paragraph  (h)(1)  or  (h)(2)  of  this  section 
apply: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  the  Federal 
awarding  agency  may.  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  Federal 
awarding  agencies  shall  not  require 
separate  depository  accounts  for  funds 
provided  to  a  recipient  or  establish  any 
eligibility  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 


account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraph 
(k)(l),  (2)  or  (3)  apply: 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System, 
P.O.  Box  6021.  Rockville.  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
Electronic  Funds  Transfer  rules,  (31 
CFR  part  206).  interest  should  be 
remitted  to  the  HHS  Payment 
Management  System  through  an 
electronic  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
which  do  not  have  this  capability 
should  use  a  check.  State  universities 
and  hospitals  shall  comply  with  CMIA, 
as  it  pertains  to  interest.  If  an  entity 
subject  to  CMIA  uses  its  own  funds  to 
pay  pre-award  costs  for  discretionary 
awards  without  prior  written  approval 
from  the  Federal  awarding  agency,  it 
waives  its  right  to  recover  the  interest 
under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
subpart,  only  the  following  forms  shall 
be  authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270.  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  where  electronic  funds 
transfer  or  predetermined  advance 
methods  are  not  used.  Federal  awarding 


agencies,  however,  have  the  option  of 
using  this  form  for  construction 
programs  in  lieu  of  the  SF-271,  "Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

§  12.923    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria: 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
subpart,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of 
paragraph  (c)  (1)  or  (2)  of  this  section: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  the  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
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property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(a)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)  (1)  or  (2)  of  this 
section  apply: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  to  acquire 
equipment,  buildings,  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  'The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 


(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  their  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  {lertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  from  third  parties. 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  12.924    Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways: 

(1)  added  to  funds  committed  to  the 
project  or  program  by  the  Federal 
awarding  agency  and  recipient  and  used 
to  further  eligible  project  or  program 
objectives; 

(2)  used  to  finance  the  non-Federal 
share  of  the  project  or  program:  or 

(3)  deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  upon  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  limits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  If  the  Federal  awarding  agency 
does  not  specify  in  its  regulations  or  the 
terms  and  conditions  of  the  award  how 


program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
awarding  agency  indicates  in  the  terms 
and  conditions  another  alternative  on 
the  award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §12.914. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(f)  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  12.930  through  12.937). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§12.925    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards,  " 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
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if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 
.  (2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  "The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  OMB  Circular  A-21, 
"Cost  Principles  for  Institutions  of 
Higher  Education,"  OMB  Circular  A- 
122,  "Cost.Principles  for  Non-Profit 
Organizations,"  or  45  CFR  part  74, 
appendix  E,  "Principles  for  Determining 
Costs  Applicable  to  Research  and 
Development  under  Grants  and 
Contracts  with  Hospitals,"  or  48  CFR 
part  31,  "Contract  Cost  Principles  and 
Procedures,"  as  applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8LUnless  described  in  the 
application  and  funded  in  the  approved 
award,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraph  (c)(1)  and  (c)(4)  of  this 
section.  Federal  awarding  agencies  are 
authorized,  at  their  option,  to  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this 
subpart  and  OMB  Circulars  A-21  and 
A-122.  Such  waivers  may  include 
authorizating  recipients  to  do  any  one  or 
more  of  the  following: 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  Federal 
awarding  agency  is  under  no  obligation 


to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
writing,  with  the  supporting  reasons 
and  revised  expiration  date,  at  least  10 
days  before  the  expiration  date  specified 
in  the  award.  This  one-time  extension 
may  not  be  exercised  merely  for  the 
purpose  of  using  unobligated  balances. 
The  conditions  that  prevent  issuance  of 
a  one-time  extension  are: 

(i)  the  terms  and  conditions  of  award 
prohibit  the  extension; 

(ii)  the  extension  requires  additional 
Federal  funds;  or 

(iii)  the  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subsequent  funding  periods. 

(4)  For  awards  that  support  research, 
unless  the  Federal  awarding  agency 
provides  otherwise  in  the  award  or  in 
the  agency's  regulations,  the  prior 
approval  requirements  described  in 
paragraph  (e)(1)  through  (3)  of  this 
section  are  automatically  waived  (i.e., 
recipients  need  not  obtain  such  prior 
approvals)  unless  one  of  the  conditions 
included  in  paragraph  (e)(2)  applies. 

(f)  The  Federal  awarding  agency  may, 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  $100,000  and  the 
cumulative  amount  of  the  transfer 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  No  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 
this  section,  require  prior  approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  Federal 
awarding  agencies  for  budget  revisions 


whenever  paragraph  (h)  (1),  (2)  or  (3)  of 
this  section  apply: 

(1)  the  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program; 

(2)  additional  Federal  funds  are 
needed  to  complete  the  project;  or 

(3)  the  recipient  requests  a  revision 
that  involves  specific  costs  for  which 
prior  written  approval  requirements 
may  be  imposed  under  §  12.927. 

(i)  No  other  prior  approval 
requirements  for  specific  items  will  be 
imposed  unless  OMB  approves  a 
deviation. 

(j)  When  a  Federal  awarding  agency 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstruction  work,  the  Federal 
awarding  agency  may  require  the 
recipient  to  request  prior  approval 
before  making  any  fund  or  budget 
transfers  between  the  two  types  of  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal 
awarding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal 
authorized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5,000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  indicates  that  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  Federal  awarding  agencies 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  Federal  awarding 
agency  shall  inform  the  recipient  in 
writing  of  the  date  when  the  recipient 
may  exf)ect  the  decision. 

§  12.926    Non-Federal  audits. 

Certain  recipients  and  subrecipients 
shall  be  subject  to  non-Federal  audits  in 
accordance  with  the  applicable  directive 
from  the  table  in  this  section. 


Type  of  recipient 


Applicat)le  directive 


Institution  of  higher  education  or  oftier  norvprof- 
it  organization. 

State  or  local  government 

Hospital 


OMB  Circular  A-1 33. 

Single  Audit  Act  31  U.S.C.  7501-7507  and  43  CFR  part  12,  subpart  8. 
OMB  Circular  A-1 33  or  audit  requirements  of  the  Federal  awarding  agency. 
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f  12.927    Allowable  costs. 

Federal  awarding  agencies  shall  determine  allowable  costs  in  accordance  with  the  type  of  entity  incurring  the  costs, 
using  the  appropriate  directive  from  the  table  below. 


Entity  incurring  costs 


Applicable  directive 


State,   local,   or   Federally   recognized   Indian 
Tribe. 

Norvprofit  organization  

Instrtution  of  Htgher  Education 


Commercial  organization  or  non-profit  organiza- 
tion listed  in  Attachment  C  of  OMB  Circular 
A-122. 


OMB  Circular  A-87,  Cost  Principles  for  State  and  Local  Govemments. 

OMB  Circular  A-122,  Cost  Pnnciples  for  Non-profit  Organizations  and  43  CFR  12.927(b). 

OMB  Circular  A-21,  Cost  Pnncipies  lor  Educational  Institutions. 

45  CFR  part  74,  appendix  E.  Pnnctples  for  Determining  Costs  Applicable  to  Research  and  De- 

veloprnent  Under  Grants  arxj  Coritracts  with  Hospitals. 
48  CFR  part  31 ,  Contract  Principles  and  Procedures  or  uniform  cost  accounting  standards  that 

comply  with  cost  pnncipies  acceptable  to  the  Federal  agency. 


112.928    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Property  Standards 

1 12.930    Purpose  of  property  standards. 
Sections  12.931  through  12.937  set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  Federal 
awarding  agencies  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§12.931  through  12.937. 

§  12.931    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

S  12.932    Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  under  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  awarding  agency. 


(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Department  of  the 
Interior. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor.  The  Federal 
awarding  agency  will  give  one  or  more 
of  the  following  disposition 
instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  Hx-up  expenses, 
if  any,  from  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 


percentage  of  the  current  fair  market 
value  of  the  property. 

§12.933    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  to  the 
Federal  awarding  agency  an  inventory 
listing  of  federally-owned  property  in 
their  custody.  Upon  completion  of  the 
award  or  when  the  property  is  no  longer 
needed,  the  recrpient  shall  report  the 
property  to  the  Federal  awarding  agency 
for  further  utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  Exempt 
property.  When  statutory  authority 
exists,  the  Federal  awarding  agency  has 
the  option  to  vest  title  to  property 
acquired  with  Federal  funds  in  the 
recipient  without  further  obligation  to 
the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

fir934    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
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in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  speciHcally 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds,  and  shall  not  encimiber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency,  then  (2) 
Activities  sponsored  by  other  Federal 
agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  shall  be 
permissible  if  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 


(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(vj  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viiij  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identiHed  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 


program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern: 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  will  be  reimbursed  by  the 
Federal  awarding  agency  for  such  costs 
incurred  in  its  disposition. 

(h)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to 
the  Federal  Government  or  to  a  third 
party  named  by  the  Federal  Government 
when  the  third  party  is  otherwise 
eligible  under  existing  statutes.  The 
transfer  shall  be  subject  to  the  following 
standards. 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(2)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventor\'  shall  list 
all  equipment  acquired  with  Federal 
funds  and  federally-owned  equipment. 
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If  the  Federal  awarding  agency  fails  to 
issue  disposition  instructions  within  the 
120-caiendar-day  period,  the  recipient 
shall  apply  the  standards  of  this  section, 
as  appropriate. 

(3)  When  the  Federal  awarding  agency 
exercises  its  right  to  take  title,  the 
equipment  shall  be  subject  to  the 
provisions  for  federally-owned 
equipment. 

§12.935    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  speciHcally  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

S  12.936    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  agency(ies)  reserves  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants.  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use  the 
data  for  Federal  purposes. 


(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  purpose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
§  12.934(g). 

§  1 2.937    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standard 

§  1 2.940    Purpose  of  procurement 
standards. 

Sections  12.941  through  12.948  set 
forth  standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  Supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  OMB. 

§12.941     Recipient  responsibilities. 
The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 


concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  1 2.942    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§  12.943    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  comp)etition.  The  recipient  shall  be 
alert  to  organizational  confiicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  forbids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bids  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 


§  1 2.944    Procurement  procedures. 

(a)  All  recipients  shall  estaolish 
written  procurement  procedures.  These 
procedures  shall  provide,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Grovernment;  and 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  by 
recipients  to  use  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owmed  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owmed  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 


business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  'oest 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.s  12549  and 
12689,  "Debarment  and  Suspension." 
See  43  CFR  part  12. 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  of 
procurement  documents,  such  as 
requests  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$100,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 


§  1 2.945    Cost  ar>d  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§  12.946    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained;  and 

(c)  Basis  for  award  cost  or  price. 

§12.947    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  documents, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§  12.948    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  provisions 
below  in  all  contracts  and  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contracted  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  Circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
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guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Federal  awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
reouired  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  appendix  A 
to  this  subpart,  as  applicable. 

*   Reports  and  Records 

%  12.950    Purpose  of  reports  and  records. 

Sections  12.951  through  12.953  set 
forth  the  procedures  for  monitoring  and 


reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention  - 
requirements. 

§12.951     Monitoring  and  reporting  program 
perlormance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward.  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  12.926. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  of  submission 
for  performance  reports.  Except  as 
provided  in  §  12.951(f),  performance 
reports  will  not  be  required  more 
frequently  than  quarterly  or  less 
frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  grant  year;  quarterly  or  semi- 
annual reports  shall  be  due  30  days  after 
the  reporting  period.  The  Federal 
awarding  agency  may  require  annual 
reports  before  the  anniversary  dates  of 
multiple  year  awards  in  lieu  of  these 
requirements.  The  final  performance 
reports  are  due  90  calendar  days  after 
the  expiration  or  termination  of  the 
award. 

(c)  A  final  technical  or  performance 
report  shall  be  required  after  completion 
of  the  project  only  if  the  awarding 
agency  determines  this  to  be 
appropriate. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 


include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§  12.952    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency  will 
require  recipients  to  use  either  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
accrual  information  through  best 
estimates  based  upon  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  by  the  recipient. 

[2)  SF-272.  Report  of  Federal  Cash 
Transactions. 
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(i)  When  funds  are  advanced  to 
recipients,  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet.  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  Wnen  practical  and  deemed 
necessary,  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 

reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances; 
or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed: 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 

§  12.921,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 
the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
part  1320. 


(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  action 
expedites  or  contributes  to  the  accuracy 
or  reporting. 

§  1 2.953    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report.  The 
only  exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  ot 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.,  as  specified  in 
§  12.953(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  The  Federal  awarding  agency  will 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General.  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 


authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  the 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
the  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Termination  and  Enforcement 

§12.960    Purpose  of  termination  and 
enforcement 

Sections  12.961  and  12.962  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 
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f  12.961    T*rm4n«tk>n. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a)(1), 
(a)(2)  or  (a)(3)  of  this  section  applies. 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  conditions  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  agency 
determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraph  (a)  (1)  or  (2)  of  this  section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  12.971(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

f  12.962    En(orc«(TMnt 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may.  in  addition  to  imposing 
any  of  the  special  conditions  outlined  in 
§  12.914,  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is.  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 


agency  shall  provide  the  recipient  an 
opportunity  for  hearing,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  Federal  awarding 
agency  expressly  authorizes  them  in  the 
notice  of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs  (c) 
(1)  and  (2)  of  this  section  apply: 

(1)  The  costs  result  from  ooligations 
which  are  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it.  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  emd  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  43  CFR  part  12). 

AAer-the-Award  Requirements 

§12.970    Purpose. 

Sections  12.971  through  12.973 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

f  12.971     Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a 
recipient  shall  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  closed  out. 


(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(0  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§12.931  through  12.937. 

(g)  If  a  final  audit  has  not  been 
performed  prior  to  the  closeout  of  an 
award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final 
audit. 

§  12.972    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  12.926. 

(4)  Property  management 
requirements  in  §§  12.931  through 
12.937. 

(5)  Records  retention  as  required  in 
§12.953. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  §  12.973(a). 
including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

$12,973    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  paragraph  (a) 
(1).  (2)  or  (3)  of  this  section: 


(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  chapter  II, 
"Federal  Claims  Collection  Standards." 

Appendix  A  to  Subpart  F — Contract 
Provisions 

All  contracts  awarded  by  a  recipient, 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity— All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246.  "Equal 
Employment  Opportunity,"  as  amended  by 
E.O.  11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c}— All 
contracts  and  subgrants  in  excess  of  $100,000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Cojjeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  l^bor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  pari  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7>— When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  Latx>r 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 


4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— V/here 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $100,000  for 
construction  contracts  and  for  other  contracts 
that  involve  the  employment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  sections  102  and  107  of  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  327-333),  as  supplemented  by 
Department  of  Labor  regulations  (29  CFR  part 
5).  Under  section  102  of  the  Act.  each 
contractor  shall  be  required  to  compute  the 
wages  of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  work  week  of  40  hours. 
Work  in  excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  IV2 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  he  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  op>en 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants.  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  etseq.).  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S.C. 
1251  et  seq).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352M3ontractors  who  apply  or  bid 
for  an  award  of  more  than  $100,000  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  use.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 


8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — No  contracts  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration's  "Lists  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs"  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension  "  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.O.  12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  their 
exclusion  status  and  that  of  their  principals. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-278;  RM-8344] 

Radio  Broadcasting  Services;  Pequot 
Lakes,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
261A  to  Pequot  Lakes,  Minnesota,  as 
that  community's  second  FM  broadcast 
service  in  response  to  a  petition  filed  by 
Minnesota  Christian  Broadcasters,  Inc. 
See  58  FR  62318,  November  26,  1993. 
Canadian  concurrence  has  been 
obtained  for  this  allotment  at 
coordinates  46-36-11  and  94-18-33 
without  a  site  restriction.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  May  12, 1995.  The 
window  period  for  filing  applications 
for  Channel  261A  at  Pequot  Lakes  will 
open  on  May  12,  1995,  and  close  on 
June  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary'  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-278, 
adopted  March  21, 1995,  and  released 
March  28, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW,  Suite  140,  Washington.  D.C. 
20037.  (202)  857-3800. 
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List  of  Subiecto  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Slat.,  as  amended. 
1082: 47  use.  154.  as  amended. 

§73.202    [AmaiKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Pequot  Lakes. 
Channel 261A. 

Federal  Communications  Commission. 
John  A.  Karousoa, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  95-7945  Filed  4-4-95:  8:45  am) 
WLUNO  COM  cni-oi^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  552,  554,  573,  576,  and 
577 

[Docket  No.  93-68;  Notica  2] 

RIN  2127-AD83 

Petitions  for  Rulemaidng,  Defect  and 
Noncompliance  Orders;  Standards 
Enforcement  and  Defect 
Investigations;  Defect  and 
Noncompliance  Reports;  Record 
Retention;  and  Defect  and 
Noncompliance  Notification 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Final  rule. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  is 
amending  several  provisions  of  its 
regulations  that  pertain  to  its 
enforcement  of  the  provisions  of 
Chapter  301  of  Title  49  of  the  United 
States  Code  (49  U.S.C.  30101-169, 
formerly  the  National  Traffic  and  Motor 
Vehicle  Safety  Act),  with  respect  to 
manufacturers'  obligations  to  provide 
notiHcation  and  remedy  without  charge 
to  owners  of  motor  vehicles  or  items  of 
motor  vehicle  equipment  that  have  been 
determined  not  to  comply  with  a 
Federal  motor  vehicle  safety  standard  or 
to  contain  a  defect  related  to  motor 
vehicle  safety. 

Some  of  the  rules  published  today 
implement  provisions  added  by  the 
Intermodal  Surface  Transportation 


Efficiency  Act  of  1991  (ISTEA). 
regarding  requirements  for  notification 
of  certain  vehicle  lessees  and  for  a 
second  notification  to  owners  of 
recalled  vehicles  and  items  of  motor 
vehicle  equipment  in  the  event  that 
NHTSA  determines  that  the  original 
notification  has  not  resulted  in  an 
adequate  number  of  vehicles  or  items  of 
equipment  being  returned  for  remedy. 
This  rule  also  amends  the  regulation 
governing  NHTSA 's  consideration  of 
petitions  for  rulemaking  or  for  an 
investigation  of  an  alleged  safety-related 
defeci  or  a  noncompliance  with  a 
Federal  motor  vehicle  safety  standard 
(49  CFR  part  552)  and  NHTSA's 
procedures  following  an  initial 
determination  that  a  safety-related 
defect  exists.  49  CFR  part  554.  The  rule 
also  makes  several  changes  in  the 
regulations  governing  the  form  and 
content  of  defect  and  noncompUance 
reports  submitted  to  NHTSA  by 
manufacturers  (49  CFR  part  573);  and  to 
the  agency's  record  retention 
requirements.  49  CFR  part  576.  Finally, 
this  rule  amends  various  sections  of  49 
CFR  part  577  regarding  the  requirements 
for  notification  to  owners,  purchasers, 
dealers  and  lessees  of  safety-related 
defects  and  noncompliances. 
DATES:  Effective  date:  The  amendments 
made  in  this  rule  are  effective  May  5, 
1995. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  May  5.  1995. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.-4 
p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
lonathan  D.  White,  Office  of  Defects 
Investigation.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW.  room  5319.  Washington,  DC 
20590;  (202)  366-5227. 
SUPPt-EMENTARY  INFORMATION:  These 
amendments  are  being  adopted  by 
NHTSA  after  considering  comments 
received  from  numerous  sources  in 
response  to  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on 
September  27.  1993.  58  FR  50314. 
NHTSA  received  comments  on  some  or 
all  of  the  proposed  amendments  from 
the  following:  ABAS  Marketing.  Inc. 
(Strait  Stop);  American  Honda  Motor 
Company  (Honda):  American 
Automobile  Manufacturers  Association 
(AAMA);  Association  of  International 
Automobile  Manufacturers  (AIAM); 


Advocates  for  Highway  and  Auto  Safety 
(Advocates);  AM  General  Corporation 
(AM  General);  Blue  Bird  Body  Company 
(Blue  Bird);  CIMS;  Center  for  Auto 
Safety  (CAS);  Fleetwood  Enterprises, 
Inc.  (Fleetwood);  The  Kelly-Springfield 
Tire  Company  (Kelly-Springfield); 
Motor  and  Equipment  Manufacturers' 
Association  (MEMA);  Mack  Trucks,  Inc. 
(Mack):  Midland-Grau  Heavy  Duty 
Systems,  Inc.  (a  subsidiary  of  Echlin, 
Inc.)  (Midland);  Navistar  International 
Transportation  Corporation  (Navistar); 
National  Automobile  Dealers 
Association  (NADA);  R.L.  Polk  & 
Company  (Polk);  Sierra  Products.  Inc. 
(Sierra);  Truck  Manufacturers;  Toyota 
Motor  Corporate  Services  of  North 
America  (Toyota);  and  Volkswagen  of 
America.  Inc  (Volkswagen).  The  reasons 
for  the  proposals  were  fully  discussed  in 
the  NPRM. 

Not  all  of  the  amendments  proposed 
in  the  NPRM  are  being  adopted  as  final 
rules  today.  With  respect  to  the 
proposed  amendment  of  49  CFR  part 
577  regarding  the  duty  of  manufacturers 
to  notify  dealers  of  defects  and 
noncompliances  that  are  determined  to 
exist,  discussed  in  the  NPRM  (see  58  FR 
at  50320),  NHTSA  has  decided  that  it 
needs  additional  time  to  consider  the 
appropriate  action  to  take  in  light  of  the 
issues  raised  by  some  of  the 
commenters.  Since  these  issues  do  not 
affect  the  remaining  proposed 
amendments,  the  agency  has  decided  to 
issue  a  final  rule  with  respect  to  those 
amendments  while  it  resolves  the  issues 
relating  to  dealer  notification. 

The  regulatory  provisions  amended 
by  this  final  rule  implement  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966.  as  amended  ("Act"), 
which  was  originally  set  out  at  15  U.S.C. 
1381  et  seq.  Recently,  as  part  of  a 
comprehensive  codification  of 
transportation  laws,  the  Act  was 
reenacted  as  Chapter  301  of  Title  49  of 
the  United  States  Code.  Pub.L.  103-272 
(July  5.  1994).  Congress  specified  in 
section  6(a)  of  the  statute  that  the 
codification  is  not  to  be  construed  as 
making  any  substantive  changes,  but 
changed  the  wording  of  almost  every 
section.  Some  of  these  changes  affect  the 
wording  of  sections  of  NHTSA's 
regulations  that  are  being  amended  in 
this  final  rule.  The  agency  believes  it  is 
desirable  that  the  language  of  its 
regulations  be  consistent  with  that  used 
in  the  statute.  Therefore,  this  rule  also 
makes  technical  amendments  to  the 
regulations  covered  by  this  notice  to 
make  their  wording  conform  to  the 
language  used  in  the  recodification.  Any 
such  amendments  will  be  noted  in  the 
appropriate  section  of  the  preamble.  The 
agency  emphasizes  that,  because 
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Congress  did  not  intend  the  changes  in 
terminology  to  be  substantive,  these 
amendments  are  technical  only  and  do 
not  aher  the  meaning  of  the  regulations. 

Amendments  to  Part  552— Petitions  for 
Rulemaking  and  for  Defect  and 
Noncompliance  Investigations 

Part  552  implements  the  citizen 
petition  provisions  of  49  U.S.C.  30162 
(formerly  section  124  of  the  Act).  This 
rule  adopts  the  proposed  amendments 
to  49  CFR  552.6  and  552.8  in  order  to 
remove  any  possible  ambiguity  with 
regard  to  the  factors  that  NHTSA  may 
consider  when  deciding  whether  to 
grant  or  deny  a  citizen  petition.  The 
new  language  of  §  552.8  makes  it  clear 
that  the  regulation  does  not  limit 
NHTSA's  discretion  to  consider  factors 
such  as  resource  allocation,  agency 
priorities,  and  likelihood  of  success  in 
litigation  which  might  arise  from  the 
order,  when  deciding  whether  to  grant 
or  deny  petitions  filed  pursuant  to  the 
Act.  The  amendment  also  deletes  the 
reference  in  §  552.6  to  a  determination 
by  the  Associate  Administrator  that 
there  is  a  "reasonable  possibility"  that 
the  requested  order  will  be  issued. 

While  the  amended  regulation  lists 
some  specific  factors  that  the  agency 
may  consider  in  deciding  whether  to 
grant  or  deny  the  petition,  the  listing  is 
not  intended  to  be  exhaustive.  It  does 
not  preclude  the  agency  firom 
considering  factors  not  listed.  The  rule 
does  not  require  the  agency  to  consider 
all  factors  listed,  nor  does  it  set  an  order 
of  priority  in  which  the  factors  must  be 
cqpsidered. 

Two  commenters.  CAS  and 
Advocates,  expressed  the  view  that  the 
proposed  amendment  is  too  broad  or 
vague,  that  it  should  specify  safety  as 
the  first  factor  that  NHTSA  should 
consider,  and  that  it  should  list  certain 
other  specific  factors  that  the  agency 
must  consider.  While  safety  is  certainly 
one  factor  that  the  agency  will  consider, 
these  commenters  fail  to  recognize  that 
the  regulation  is  intended  to  be 
consistent  with  the  broad  discretion 
given  to  NHTSA  by  the  Act  to  grant  or 
deny  petitions.  The  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  recognized  the  breadth  of  the 
discretion  conferred  by  the  Act  in 
Center  for  Auto  Safety  \.  Dole.  846  F.2d 
1532  (D.C.  Cir.  1988),  on  rehearing, 
vacating  828  F.2d  799  (1987).  In  that 
case,  the  court  specifically  rejected  an 
argument  by  CAS  that  NHTSA  could  not 
consider  factors  other  than  safety  in 
deciding  whether  to  grant  or  deny  a 
petition  tor  a  safety-related  defect  or 
noncompliance  proceeding. 


Amendments  to  Part  554 — Safety  Defect 
and  Standards  Noncompliance 
Decisions 

NHTSA  is  also  amending  49  CFR 
554.10  and  554.11,  which  implement 
the  provisions  of  the  Act  governing 
initial  and  final  decisions  of  safety- 
related  defect  or  noncompliance  by  the 
Secretary.  49  U.S.C.  30118(a)  and  (b) 
(formerly  section  152  of  the  Act). 
Section  554.10  is  amended  by  deleting 
subsection  (e)  in  its  entirety;  and 
§  554.11  is  amended  by  deleting 
subsection  (c).  which  provides  that  if 
the  Administrator  decides  that  a  failure 
to  comply  or  a  safety-related  defect 
"does  not  exist."  he  or  she  will  notify 
the  manufacturer  and  publish  "this 
finding"  in  the  Federal  Register. 

As  stated  in  the  NPRM.  the  Act  does 
not  require  a  decision  by  NHTSA  that  a 
failure  to  comply  or  a  safety-related 
defect  does  not  exist.  And,  as  a  practical 
matter,  the  Administrator  rarely  if  ever  . 
makes  an  affirmative  decision  that  there 
is  no  failure  to  comply  or  no  safety- 
related  defect.  Rather,  if  the 
Administrator  believes  that  the 
information  at  his  or  her  disposal  does 
not  warrant  a  final  decision  of  defect  or 
noncompliance,  the  investigation  is 
closed,  subject  to  its  possible  reopening 
if  additional  evidence  is  obtained. 

To  minimize  the  possibility  that  the 
public  might  be  subject  to  confusing 
assertions  by  manufacturers  that  there 
has  been  a  decision  that  a  safety-related 
defect  or  noncompliance  does  not  exist, 
the  agency  has  decided  to  adopt  the 
amendments  proposed  in  the  NPRM. 
The  amended  section  will  provide  that 
if  the  Administrator  elects,  following  an 
initial  decision  under  49  U.S.C. 
30118(a),  to  close  an  investigation 
without  making  a  final  decision  that  a 
failure  to  comply  or  a  safety-related 
defect  exists,  he  or  she  will  notify  the 
manufacturer  and  will  publish  a  notice 
of  that  closing  in  the  Federal  Register. 

Honda  commented  that  the  regulation 
should  give  the  agency  the  option  of 
finding  that  a  defect  or  noncompliance 
does  not  exist  when  it  closes  an 
investigation.  Its  rationale  is  that  in  the 
absence  of  such  a  decision,  the  public 
would  be  left  in  doubt  about  whether  a 
vehicle  did  or  did  not  have  the  defect 
or  noncompliance.  The  agency  has  no 
reason  to  believe  that  the  absence  of 
such  decisions  in  the  past  has  been  a 
source  of  confusion  for  the  public.  It 
sees  no  significant  safety  benefit  to  be 
gained  from  making  such  decisions;  and 
continuing  an  investigation  until  proof 
of  such  a  negative  could  be  obtained 
would  divert  scarce  resources  from 
other  areas. 


NHTSA  also  will  delete  §  554.10(e). 
which  provides  that  if  the  Administrator 
determines  that  a  failure  to  comply  or  a 
safety-related  defect  "does  not  exist,"  he 
or  she  may.  at  his/her  discretion,  within 
60  days  invite  interested  persons  to 
submit  views  on  the  investigation  at  a 
public  meeting  as  superfluous.  The 
agency  has  never  held  a  public  meeting 
following  the  closing  of  an 
investigation.  However,  if  it  should  so 
choose,  it  may  do  so  even  in  the  absence 
of  such  a  regulation.  No  commenter 
objected  to  this  change. 

Amendments  to  Part  573 — Defect  and 
Noncompliance  Reports 

NHTSA  is  amending  several  sections 
of  49  CFR  part  573  regarding  leased 
vehicles;  the  timing  and  duration  of 
remedy  campaigns;  submission  of  draft 
owner  notification  letters  to  the  agency; 
advance  submission  of  schedules  for 
notification  and  availability  of  remedy 
under  certain  circumstances;  quarterly 
reports  on  the  progress  of  recall 
campaigns;  identification  by  vehicle 
manufacturers  of  suppliers  of  defective 
or  noncomplitfnt  equipment; 
identification  by  equipment 
manufacturers  of  vehicle  manufacturers 
that  have  been  supplied  with  defective 
or  noncompliant  equipment;  and 
requirements  for  submission  of 
information  regarding  the  scope  of  a 
recall  campaign  in  certain  instances. 

Definitions 

NHTSA  is  amending  §  573.4, 
"Definitions,"  to  include  definitions  of 
the  terms  "leased  motor  vehicle," 
"lessor,"  and  "lessee,"  because  those 
terms  are  not  currently  defined  in  part 
573.  (These  definitions  will  also  be' 
added  to  part  577.)  The  definition  of 
"leased  motor  vehicle"  is  identical  to 
that  which  appears  in  49  U.S.C. 
30119(f)(1).  The  definitions  of  "lessor" 
and  "lessee"  in  this  amendment  are 
consistent  with  the  definition  of  "leased 
motor  vehicle." 

Under  the  definitions  proposed  in  the 
NPRM,  only  lessors  that  leased  five  or 
more  vehicles  for  a  term  of  at  least  four 
months  in  the  year  preceding  the  date 
of  the  notification  would  be  covered  by 
these  regulatory  provisions.  One 
commenter,  NADA,  suggested  that  the 
definition  of  "lessor"  be  changed  i^o 
make  clear  that  the  lessor  is  the  owner, 
as  reflected  on  the  vehicle's  title,  of  any 
five  or  more  leased  vehicles,  as  of  the 
date  of  notification  by  the  manufacturer 
of  the  recall. 

NHTSA  believes  that  NADA's 
comment  provides  a  useful  clarification 
of  the  term  "lessor,"  by  adding  the 
lessor  is  the  owner  as  shown  on  the 
vehicle's  title.  It  is  also  reasonable  to 
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limit  the  term  "lessor"  to  those  who 
have  ownership  at  the  time  of  the 
notification  by  the  manufacturer  of  the 
recall,  so  that  the  obligations  of  lessors 
would  not  be  imposed  on  those  who  no 
longer  owned  the  recalled  vehicle  at 
that  time. 

NHTSA  is  also  adopting  an 
amendment  to  §  573.4  which  defines  the 
term  "readable  form,"  to  mean  a  form 
that  is  either  readable  by  the  unassisted 
eye  or  by  machine.  As  proposed,  the 
deHnition  required  parties  submitting 
information  in  machine  readable  form  to 
obtain  prior  written  approval  from 
NHTSA's  Office  of  Defects  Investigation, 
confirming  that  equipment  needed  to 
read  the  information  is  readily  available 
to  NHTSA.  Toyota  commented  that  for 
all  similar  information  responses,  once 
a  manufacturer  has  obtained  approval 
for  the  original  response  in  that  form,  it 
should  not  have  to  obtain  approval  for 
future  submissions  in  the  same  form. 
NHTSA  believes  that  one-time  approval 
of  a  machine-readable  format  should 
suffice  to  ensure  that  the  agency 
receives  information  in  a  form  which 
makes  it  accessible  to  it.  Requiring 
approval  each  time  information  is 
submitted  would  be  duplicative  and 
would  unnecessarily  reduce  the 
efficiency  of  the  recall  notification 
process.  Accordingly,  the  rule  adopted 
today  incorporates  the  changes 
suggested  bv  Toyota. 

NHTSA  does  not  believe  a  system  that 
permitted  oral  approval,  as  suggested  by 
AAMA,  would  be  workable.  In  the  event 
that  a  question  arose  about  the  agency's 
approval  of  a  particular  format,  it  would 
be  desirable  to  have  a  written  record 
showing  the  scope  of  the  approval. 

Scope  of  Recall 

The  agency  is  amending  49  CFR 
573.5(c)(2)  to  require,  as  part  of  the 
manufacturer's  report  to  NHTSA  of  its 
defect  or  noncompliance  decision,  an 
explicit  statement  of  how  the 
population  that  will  be  covered  by  the 
recall  was  identified  and  of  how  the 
recall  population  differs  from  any 
similar  vehicles  or  items  of  equipment 
that  are  not  covered  by  the  recall.  If  the 
information  is  not  available  to  the 
manufacturer  at  the  time  of  filing  its 
part  573  report,  it  must  so  state  in  that 
report  ^d  furnish  an  estimated  date 
when  it  expects  it  to  be  available.  When 
there  is  such  a  delay,  the  manufacturer 
must  furnish  the  information  to  NHTSA 
within  five  Federal  government  working 
days  of  when  it  becomes  available. 

Manufacturers  often  decide  that  a 
safety-related  defect  or  noncompliance 
exists  in  only  some  portion  of  their 
production  of  a  given  model  or  item  of 
equipment;  for  example,  in  vehicles  or 


items  of  equipment  manufactured 
between  certain  dates,  or  in  certain 

locations,  or  with  certain  engines  or 
options.  On  several  occasions  within  the 
past  few  years,  manufacturers  have  had 
to  revise  the  scope  of  their  recalls  after 
they  or  NHTSA  uncovered  information 
indicating  that  additional  vehicles  or 
equipment  items  contained  the  defect  or 
noncompliance. 

Although  some  manufacturers  have 
included  information  in  their  part  573 
reports  that  explains  the  basis  on  which 
they  selected  the  specific  vehicles  or 
equipment  items  that  will  be  covered  by 
a  recall,  NHTSA's  current  regulations  do 
not  explicitly  require  manufacturers  to 
do  so.  NHTSA  has  found  that  when  this 
information  is  not  provided,  it  has  been 
difficult  to  ascertain  whether  the  scope 
of  the  recall  proposed  by  the 
manufacturer  is  adequate.  The 
amendment  will  ensure  that  the  agency 
has  the  information  it  needs  to  ensure 
that  the  recall  scope  proposed  by  the 
manufacturer  is  correct. 

AAMA  and  Blue  Bird  opposed  the 
amendment  on  the  ground  that  the 
agency  already  has  the  authority  to 
request  this  information  in  individual 
cases  as  needed.  AAMA  also 
commented  that  requiring  it  in  all  cases 
will  be  unduly  burdensome,  and  that 
NHTSA  does  not  need  this  information 
for  every  recall.  These  were  the  only 
comments  on  this  proposal. 

The  fact  that  NHTSA  has  authority  to 
ask  for  this  information  in  individual 
cases  is  not  a  reason  for  not  requiring  it 
across  the  board.  Requiring  it  by 
regulation  will  make  NHTSA's  oversight 
of  the  recall  process  more  efficient, 
because  it  will  eliminate  the  need  for 
the  agency  to  decide  in  each  case 
whether  to  ask  for  the  information. 
Moreover,  it  will  ensure  that  the 
information  is  available  even  in  those 
instances  in  which  NHTSA  might  fail  to 
request  the  information  because  the 
need  for  it  is  not  apparent  at  the  time 
the  manufacturer  submits  its  defect  or 
noncompliance  report. 

NHTSA  does  not  believe  it  is  unduly 
burdensome  to  require  this  information, 
which  will  ordinarily  be  readily 
available  to  the  manufacturer  at  th^ime 
it  files  its  part  573  report.  In  making  a 
defect  or  noncompliance  decision,  the 
manufacturer  is  likely  to  have  identified 
the  particular  vehicles  or  items  of 
equipment  covered  by  the  recall,  and  it 
will,  of  necessity,  have  a  basis  for  that 
identification.  The  amendment  does 
permit  later  filing  when  a  manufacturer 
does  not  have  the  information  at  the 
time  the  report  is  submitted. 

NHTSA  also  disagrees  with  AAMA's 
contention  that  the  agency  does  not 
"need"  the  information  in  every  recall. 


Whenever  the  manufacturer  is  recalling 
fewer  than  all  similar  vehicles  or  items 
of  equipment,  the  agency  needs  to  know 
why  the  scope  of  the  recall  is  limited  in 
order  to  ensure  that  the  recall  campaign 
adequately  covers  the  population 
affected  by  the  defect  or  noncompliance. 
In  the  past,  there  have  been  instances  in 
which  a  manufacturer  expanded  the 
scope  of  a  recall  after  NHTSA  obtained 
information  showing  that  other  vehicles 
or  items  of  equipment  had  the  same 
defect  or  noncompliance.  The  delay  in 
the  agency's  learning  about  the 
additional  defective  or  noncomplying 
vehicles  or  equipment  items  exposed 
members  of  the  public  to  a  safety  risk 
that  could  have  been  avoided  had  the 
information  explaining  the  scope  of  the 
recall  been  available  to  NHTSA  when 
the  manufacturer  first  notified  NHTSA 
of  its  decision  to  recall. 

Identification  of  Suppliers  and 
Customers 

NHTSA  is  amending  §  573.5(c)(2)  to 
require  the  manufacturer  of  a  recalled 
vehicle  or  item  of  equipment  to  identify 
the  supplier  (if  different  from  the 
vehicle  manufacturer)  of  any  component 
or  assembly  that  contains  the  defect  or 
noncompliance,  and  to  require  an 
equipment  manufacturer  that  decides 
that  a  defect  or  non-compliance  exists  in 
its  product  to  identify  all  manufacturers 
that  purchased  the  defective  or  non- 
complying  components  for  use  in  new 
motor  vehicles  or  new  items  of 
equipment. 

Both  of  these  requirements  will  assist 
the  agency  in  assuring  at  an  early  point 
in  the  recall  process  that  a  recall 
encompasses  all  vehicles  and  items  of 
equipment  that  contain  defective  or 
noncomplying  components  rather  than 
being  inappropriately  limited  to  a  single 
manufacturer's  production. 
Identification  of  the  supplier  will,  at  the 
outset  of  the  campaign,  permit  the 
agency  to  contact  the  supplier  promptly 
to  ascertain  whether  the  same 
component  was  distributed  to  other 
manufacturers  or  as  replacement 
equipment.  Likewise,  early 
identification  of  the  supplier's  other 
customers  (if  any)  will  permit  the 
agency  to  contact  the  affected 
manufacturers  sooner  to  apprise  them  of 
their  responsibilities  under  the  Act  once 
a  defect  or  noncompliance  in  an  item  of 
equipment  has  been  identified. 

AAMA,  AM  General  and  Blue  Bird 
expressed  views  about  this  proposal. 
AAMA  and  Blue  Bird  contended  that 
such  a  requirement  would  be  unduly 
burdensome  for  manufacturers.  The 
agency  disagrees.  In  many  instances, 
manufacturers  already  provide  this 
information  to  NHTSA  when  they  are 
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conducting  a  recall.  Moreover,  in  most 
if  not  all  recalls,  the  manufacturer  will 
know  the  particular  component  or 
components  that  caused  the  defect  or 
noncompliance  in  the  completed 
product,  and  will  certainly  be  aware  of 
the  identity  of  the  entity  that  supplied 
the  component.  If  the  manufacturer 
believes  that  the  defect  or 
noncompliance  is  not  caused  by  a 
comf>onent  or  assembly  from  an  outside 
supplier,  it  need  not  provide  any 
information  in  response  to  this 
provision.  Moreover,  any  burden  is  far 
outweighed  by  the  safety  benefit  of 
allowing  the  agency  to  identify  other 
vehicles  or  items  of  equipment  with  the 
same  defective  or  noncompliant 
component. 

Both  Blue  Bird  and  AAMA  also  noted 
that  the  agency  already  has  the  authority 
to  request  this  information  in  individual 
recalls.  While  this  statement  is  correct, 
it  is  not  a  reason  for  not  adopting  this 
provision.  The  information  required  by 
the  amendment  is  obviously  more 
accessible  to  the  manufacturer  than  to 
the  agency;  the  agency  may  not  be  able 
to  identify  all  cases  in  which  it  is 
appropriate  to  request  such  information. 
Moreover,  the  amendment  ensures  that 
this  type  of  information  will  be 
available  to  NHTSA  at  the  beginning  of 
the  recall  process.  This  will  have  the 
safety  benefit  of  permitting  earlier 
identification  of  other  vehicles  or  items 
of  equipment  with  the  same  defect  or 
noncompliance,  which  will  minimize 
the  length  of  time  that  the  public  is 
exposed  to  a  safety  risk  because  it 
avoids  unnecessary  delay  in  making  the 
remedy  available  to  all  affected  owners. 

Section  30102(b)(1)  of  Title  49  does 
not,  as  AAMA  argues,  prohibit  the 
agency  from  requiring  manufacturers  to 
provide  this  information  for 
components  that  are  not  replacement 
equipment  as  defined  by  that  section. 
That  section  merely  states  that  the 
vehicle  manufacturer,  and  not  the 
component  manufacturer,  is  responsible 
for  remedying  a  defect  or 
noncompliance  in  a  component 
installed  in  a  vehicle  as  original 
equipment.  It  does  not  preclude  NHTSA 
from  obtaining  information  about  the 
identity  of  the  manufacturer  or  supplier 
of  components  used  as  original 
equipment.  The  agency  does  not  intend 
to  use  the  information  to  hold  the 
component  manufacturer  responsible 
for  remedying  the  defect  or 
noncompliance.  Its  purpose  is  to  leam 
from  the  latter  whether  any  other 
vehicle  manufacturer  used  the  same 
component  in  its  vehicles,  so  that  the 
agency  can  then  contact  the 
manufacturer  of  those  vehicles  to 


ascertain  whether  additional  recalls 
should  be  conducted. 

AM  General  expressed  a  concern  that 
this  provision  could  have  an  adverse 
effect  on  suppliers  whose  components 
are  identified  by  manufacturers  as 
defective,  in  instances  where  further 
examination  reveals  that  they  are  not  in 
fact  the  cause  of  the  defect  or 
noncompliance.  The  number  of 
instances  in  which  such  incorrect 
identification  occurs  is  likely  to  be  quite 
small  because,  in  most  instances,  the 
cause  of  the  problem  has  already  been 
identified  by  the  time  the  manufacturer 
makes  its  decision  that  there  is  a  safety- 
related  defect  or  noncompliance.  If  a 
manufacturer  is  still  uncertain  as  to 
whether  a  defect  or  noncompliance  is 
attributable  to  a  component  or  assembly 
from  an  outside  supplier  when  it  files 
its  defect  or  noncompliance  report  with 
NHTSA,  the  manufacturer's  report 
should  make  that  uncertainty  clear.  Any 
adverse  publicity  that  does  erroneously 
affect  a  supplier  can  be  countered  by 
publicizing  the  correct  information 
when  it  becomes  available.  Finally,  the 
safety  benefit  of  having  this  information 
available  to  NHTSA,  as  described  above, 
will  far  outweigh  the  risk  that,  in  a  few 
instances,  a  supplier  might  be 
incorrectly  identified  as  the  origin  of  a 
defective  or  noncomplying  product. 

Schedule  for  Notification  Campaigns 

Although  many  recalls  are 
implemented  within  a  reasonable  time 
of  the  decision  that  a  safety-related 
defect  or  noncompliance  exists,  NHTSA 
has  noted  an  increase  in  the  number  of 
recalls  in  which  there  has  been  a 
significant  delay  between  the 
manufacturer's  decision  that  a  defect  or 
noncompliance  exists  and  the 
commencement  of  the  manufacturer's 
recall  campaign.  There  have  also  been  a 
limited  number  of  instances  in  which 
the  duration  of  the  campaign  was 
inordinately  extended.  The 
manufacturers  in  question  have 
generally  sought  to  justify  these  delays 
and  extensions  on  the  basis  that  needed 
parts  and/or  facilities  were  not  available 
and  it  would  therefore  be  pointless  to 
notify  owners  of  the  defect  or 
noncompliance. 

While  such  unavailability  may  in 
certain  cases  justify  some  delay,  it  is 
important  that  the  agency  be  aware  of 
the  manufacturer's  anticipated  schedule 
at  the  earliest  possible  time  in  order  to 
assure  that  notification  campaigns 
under  the  Act  are  commenced  in  a 
timely  fashion  and  completed  within  an 
appropriate  time  period.  In  addition,  in 
some  instances,  even  if  implementation 
of  the  remedy  must  be  deferred  (e.g., 
because  needed  parts  are  not  available), 


it  is  appropriate  for  the  manufacturer  to 
send  an  interim  notification  to  advise 
consumers  of  actions  they  should  take 
prior  to  repairs  being  made.  Finally,  the 
agency  needs  to  be  able  to  respond  to 
questions  about  the  timing  of  the  recall 
from  the  public  and/or  the  media. 

Therefore,  NHTSA  proposed  to 
amend  49  CFR  573.5(c)(8)  to  require 
manufacturers  to  provide  information 
about  their  schedule  for  owner 
notification,  along  with  a  description  of 
any  factors  that  they  anticipated  could 
interfere  with  the  schedule.  Under  the 
proposal,  schedules  would  have  been 
required  for  all  recalls.  In  addition,  the 
NPRM  proposed  that  if  a  manufacturer 
planned  to  begin  the  campaign  more 
than  30  days  after  its  defect  or 
noncompliance  decision,  or  planned  to 
spread  the  notification  campaign  over 
more  than  45  days,  the  manufacturer 
would  have  to  identify  the  basis  for 
such  a  delay.  In  addition,  the  NPRM 
proposed  that  if  a  manufacturer  were 
unable  to  follow  the  schedule  it  had 
originally  submitted,  it  would  have  to 
inform  NHTSA  promptly  and  submit  a 
revised  schedule. 

AAMA  opposed  the  proposal  on 
several  grounds:  that  it  would  make 
NHTSA  a  participant  in,  rather  than  an 
observer  of,  the  recall  process;  that  it 
would  use  manufacturer  resources  that 
would  otherwise  be  devoted  to 
implementing  the  recall  campaign;  that 
it  is  unneeded  because  most  recall 
campaigns  are  implemented  within  a 
reasonable  time;  and  that  the 
requirement  for  a  schedule  would  not 
speed  up  the  remedy  of  vehicles 
because  manufacturers  would  still  need 
time  to  design  and  test  parts,  design  and 
test  the  remedy,  and  train  personnel. 

NHTSA,  as  the  agency  charged  by 
Congress  with  enforcement  of  the 
notification  and  remedy  provisions  of 
the  Act,  is  of  necessity  a  "participant" 
in  the  recall  process.  An  integral  part  of 
this  responsibility  is  to  ensure  that 
manufacturers  carry  out  their  recall 
obligations  in  a  reasonable  manner, 
which  includes  avoiding  undue  delay  in 
sending  owners  notification  of  the 
defect  or  noncompliance. 

The  agency  does  not  believe  that  the 
requirement  will  divert  resources  that 
would  otherwise  be  used  in  the 
campaign;  or  that  it  will  cause  a  delay 
in  the  implementation  of  recall 
campaigns,  as  Blue  Bird  commented.  A 
manufacturer  that  determines  that  a 
recall  is  necessary  will  necessarily  have 
to  develop  a  schedule  for  implementing 
the  recall.  The  proposal  and  the  rule  as 
adopted  simply  require  that,  for  those 
relatively  rare  recalls  for  which  a  delay 
is  anticipated,  the  schedule,  along  with 
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an  explanation  thereof,  be  provided  to 
NHTSA. 

AIAM  opposed  the  proposal  because 
it  did  not  believe  that  manufacturers 
should  be  required  to  explain  normal 
design,  production,  and  distribution 
delays.  It  argued  that  only  unique  delays 
in  a  particular  recall  campaign,  or 
delays  of  more  than  75  or  90  days  in 
sending  out  notification,  should  have  to 
be  explained.  Moreover,  it  noted  that 
foreign-based  manufacturers  need  more 
than  30  days  to  initiate  notiPication  and 
begin  the  remedy  because  of  the  need  to 
be  in  contact  with  their  headquarters, 
and  that  it  often  takes  more  than  30  days 
to  get  an  updated  owner  list  from  R.  L. 
Polk. 

The  purpose  of  this  provision  is  to 
ensure  that  the  recall  campaign  is 
initiated  within  a  reasonable  time  after 
the  defect  or  noncompliance 
determination.  NHTSA  is  not  concerned 
with  whether  the  delay  is  due  to 
ordinary  or  unique  circumstances.  Its 
interest  is  in  whether  it  is  reasonable. 
The  information  the  amendment 
requires  is  intended  to  enable  NHTSA  to 
evaluate  the  reasonableness  of  the  delay, 
and  to  provide  for  interim  notiHcation 
where  appropriate. 

NHTSA  believes  that  most 
notification  campaigns  can  be 
commenced  within  30  days  of  a 
manufacturer's  defect  or  noncompliance 
•  decision  and  completed  within  45  after 
they  are  commenced.  However,  to 
eliminate  any  ambiguity  in  calculating 
tim.e  periods,  and  to  provide 
manufacturers  with  slightly  more  time. 
NHTSA  has  revised  the  final  rule  so  that 
the  periods  in  question  are  calculated 
from  the  date  of  the  notice  to  the  agency 
of  the  defect  or  noncompliance 
decision. 

Based  on  past  experience,  and  given 
the  availability  of  telefax  and  other 
rapid  electronic  means  of 
communication,  that  time  period  should 
be  sufficient  to  allow  manufacturers  to 
obtain  the  information  they  need,  either 
from  Polk  or  from  parent  companies  or 
suppliers  located  overseas.  Moreover,  if 
more  time  is  required,  the  manufacturer 
need  only  advise  the  agency  and  explain 
the  basis  for  the  delay.  NHTSA  will  not 
disapprove  reasonable  schedules  for 
recall  campaigns. 

Advocates  supported  the  requirement 
for  a  schedule,  but  also  suggested  that 
manufacturers  be  required  to  notify  all 
owners  within  30  days  of  notifying 
NHTSA  of  the  defect  or  noncompliance. 
Advocates  explained  that  any  delays  in 
the  availability  of  the  remedy  could  be 
explained  to  owners  in  the  notification 
letter.  NHTSA  believes  that  a  30-day 
requirement  for  notification  under  all 
circumstances  is  unnecessarily  rigid.  It 


prefers  to  have  the  flexibility  to  decide 
on  a  case-by-case  basis  whether  a 
proposed  schedule  is  unreasonable. 
AM  General  opposed  the  proposal 
because  it  believed  that  the 
manufacturer  would  be  bound  by  the 
schedule,  which  would  limit  its 
fiexibility  in  conducting  the  recall 
campaign.  It  also  expressed  concern  that 
NHTSA  needed  to  define  more  clearly 
the  circumstances  under  which  it  would 
take  action  against  a  manufacturer 
under  this  section  and  what  the  action 
would  be.  Finally,  it  commented  that 
NHTSA  normally  is  able  to  learn  of 
problems  with  recall  campaigns  through 
its  regular  interaction  with 
manufacturers,  and  that  the  agency 
already  has  sufficient  means  at  its 
disposal  to  compel  a  manufacturer  to  act 
more  quickly. 

Contrary  to  AM  General's  contention, 
the  amendment  does  not  unreasonably 
limit  manufacturer  flexibility.  The 
amendment  clearly  states  that  if 
unexpected  circumstances  arise,  that 
would  result  in  unanticipated  delay,  the 
manufacturer  may  submit  a  revised 
schedule.  If  there  are  valid  reasons  for 
the  delay,  there  would  be  no  agency 
action  against  the  manufacturer. 

Honda  commented  that  a  definition  of 
the  term  "campaign"  is  needed,  to 
clarify  whether  it  means  notification  to 
owners  or  the  availability  of  the  remedy. 
The  agency  has  revised  the  regulatory 
language  to  clarify  that  the  time  periods 
triggering  the  need  to  submit  a  schedule 
refer  to  owner  notification.  However. 
NHTSA  has  also  added  language  to 
clarify  that  if  the  remedy  will  not  be 
available  at  the  time  owners  are  notified 
of  the  defect  or  noncompliance,  the 
manufacturer's  report  must  state  when 
the  remedy  will  be  provided.  This 
requirement  makes  explicit  what  was 
already  implicit  in  existing  §573. 5(c)(8) 
(redesignated  by  this  amendment  as 
§  573.5(c)(8)(i)).  which  requires  each 
manufacturer  to  include  in  its  report  "a 
description  of  its  program  for  remedying 
the  defect  or  noncompliance." 
(Emphasis  added.) 

Based  on  its  consideration  of  the 
comments  received  on  the  NPRM,  and 
on  its  experience  in  monitoring 
manufacturer  compliance  with  the 
notification  and  remedy  requirements  of 
the  Act.  NHTSA  now  believes  that  it  is 
not  appropriate  to  require 
manufacturers  to  submit  the  detailed 
scheduling  information  such  as  that 
proposed  in  the  NPRM  for  every  recall 
campaign.  Instead,  the  agency  believes 
it  is  appropriate  to  focus  on  recalls  in 
which  the  manufacturer  intends  to 
delay  commencement  or  completion  of 
the  notification  campaign  to  assure  that 
such  delays  are  not  unreasonable. 


For  recalls  in  which  the  manufacturer 
intends  to  commence  owner  notification 
within  30  days,  and  to  complete  the 
notification  campaign  within  75  days  of 
notifying  NHTSA.  it  is  unlikely  that  the 
agency  would  find  that  the  schedule 
was  unreasonable  or  would  create  a 
significant  safety  problem.  Accordingly, 
the  detailed  scheduling  information 
proposed  in  the  NPRM  will  not  be 
required  for  those  recalls.  (Of  course, 
NHTSA  has  the  authority  to  require 
manufacturers  to  provide  scheduling 
and  related  information  on  a  case-by- 
case  basis,  even  apart  ft-om  these  general 
regulatory  requirements.) 

In  those  cases  where  the  manufacturer 
intends  to  exceed  the  time  periods  set 
out  in  the  amended  final  rule,  there  is 
a  greater  likelihood  that  the  remedy  will 
not  be  available  within  a  reasonable 
time,  as  required  by  49  U.S.C.  30120(c). 
Therefore,  the  amendment  adopted 
today  retains  the  requirement  proposed 
in  the  NPRM  for  filing  a  schedule  for  the 
campaign  and  a  detailed  description  of 
the  factors  on  which  the  proposed 
schedule  is  based  in  such  instances. 
Such  factors  will  often  include  the  time 
frame  for  development  and  testing  of  the 
specific  remedy  for  the  defect  or 
noncompliance,  the  time  frame  for 
production  of  any  necessary  parts,  and 
the  anticipated  date(s)  for  distribution  of 
those  parts  to  dealers  and/or  owners. 

The  final  rule  also  retains  the 
requirement  that  if  a  manufacturer 
becomes  aware  that  circumstances  will 
delay  implementation  of  the  recall,  it 
must  promptly  inform  NHTSA  of  the 
reasons  for  the  delay  and  submit  a  new 
schedule.  Such  submission  must  also 
contain  the  basis  for  the  new  schedule, 
which  shall  also  be  subject  to 
disapproval  by  the  Administrator. 

The  preamble  to  the  NPRM  noted  that 
a  manufacturer  that  intended  to  seek  an 
exemption  from  the  recall  requirements 
of  the  Act  pursuant  to  49  U.S.C. 
30118(d)  and  30120(h)  and  49  CFR  part 
556  on  the  basis  that  the  defect  or 
noncompliance  was  "inconsequential  as 
it  relates  to  motor  vehicle  safety"  would 
have  to  advise  the  agency  of  its 
intention  to  do  so  in  its  initial  report 
under  part  573.  In  its  comments.  AIAM 
suggested  that  the  schedule  requirement 
be  waived  when  a  manufacturer  intends 
to  file  an  inconsequentiality  petition. 

The  agency  agrees  that  it  would  not  be 
appropriate  to  require  a  manufacturer 
that  intends  to  petition  for 
inconsequentiality  to  file  a  schedule  at 
the  time  it  notifies  the  agency  of  a  defect 
or  noncompliance,  since  no  recall  will 
take  place  if  the  petition  is  granted. 
However,  this  does  not  mean  that  the 
schedule  requirement  should  be 
completely  waived  in  such 


circumstances,  since  if  the  petition  is 
denied,  the  manufacturer  will  have  to 
conduct  a  recall  within  a  reasonable 
time  thereafter.  Therefore,  NHTSA  has 
added  a  new  §  573.5(c)(8)(v)  to  clarify 
that  the  time  periods  for  filing  a 
schedule  for  owrner  notification  shall 
run  from  the  date  of  the  agency's  denial 
of  the  petition,  whether  or  not  the 
manufacturer  appeals  that  denial 
pursuant  to  49  CFR  556.7. 

The  final  rule  also  adds  a  new 
§  573.5(c)(8)(vi)  to  require  that  in  the 
event  a  manufacturer  that  had  informed 
NHTSA  in  its  part  573  report  that  it 
intended  to  file  a  petition  for  an 
inconsequentiality  exemption  does  not 
do  so  within  the  30-day  period 
established  by  49  CFR  556/4(c).  the  time 
frame  for  filing  a  schedule  specified  in 
§  573.5(c)(8)(ii)  would  begin  to  run  from 
the  end  of  that  30-day  period*  If  NHTSA 
finds  that  manufacturers  are  abusing 
this  provision  in  order  to  avoid  filing 
the  required  schedules,  it  will  take 
appropriate  action. 

Submission  of  Proposed  Owner  Letters 
to  the  Agency 

NHTSA  is  also  amending  49  CFR 
573.5(c)  to  add  a  requirement  that 
manufacturers  submit  to  the  agency  for 
review,  copies  of  their  proposed  owner 
notification  letters  before,  rather  than 
after,  the  letter  is  sent  to  owners.  (In  the 
NPRM.  this  proposed  amendment  was 
added  to  paragraph  (9)  of  §  573.5(c). 
However,  for  the  sake  of  clarity  the 
agency  has  decided  that  this 
requirement  should  be  in  a  separate 
paragraph.  Accordingly,  in  the  final 
rule,  the  requirement  for  submission  of 
proposed  owner  letters  will  be 
paragraph  (10)  of  §  573.5(c).  The 
paragraph  on  recall  campaign  numbers, 
designated  as  (10)  in  the  NPRM  will 
now  be  paragraph  (11).)  The  final  rule 
provides  that  the  manufacturer  must 
submit  a  proposed  owner  notification 
letter  to  the  Office  of  Defects 
Investigation  (ODI)  at  least  five  Federal 
government  business  days  prior  to  the 
date  it  intends  to  begin  mailing.  As 
noted  in  the  NPRM.  the  purpose  of  this 
requirement  is  to  allow  NHTSA  to 
review  a  manufacturer's  draft  to 
ascertain  whether  it  complies  with  all 
statutory  and  regulatory  requirements 
before  mailing,  since  sending  a 
corrected  letter  a^er  the  first  mailing 
causes  unnecessary  expense  and  could 
confuse  owners. 

AAMA  asserted  that  NHTSA  lacks  the 
statutory  authority  to  "dictate,  edit  or 
approve  in  advance"  a  manufacturer's 
notification  to  owners.  The  amendment 
does  not  purport  to  grant  to  the  agency 
any  authority  to  "dictate"  the  precise 
wording  of  owner  notification  letters. 


While  NHTSA  has  the  authority 
pursuant  to  49  U.S.C.  30118(e)  (formerly 
section  156  of  the  Act)  to  order 
manufacturers  to  take  specified  steps  if 
it  decides  that  they  have  not  adequately 
carried  out  their  notification 
responsibilities,  this  amendment  is  part 
of  a  more  informal  process.  NHTSA's 
experience  has  been  that  when  it 
identifies  deficiencies  in  a  proposed 
owmer  notification  letter,  most 
manufacturers  are  willing  to  make 
appropriate  changes.  In  any  event,  the 
fact  that  the  agency  may  not  be  able  to 
compel  a  manufacturer  legally  to  modify 
an  owmer  notification  letter  at  that  stage 
does  not  mean  that  the  agency  cannot  or 
should  not  take  steps  to  try  to  convince 
manufacturers  to  make  appropriate 
changes  in  an  effort  to  maximize  the 
response  to  recall  campaigns. 

AAMA's  fear  that  the  regulation  will 
lead  to  NHTSA's  "micromanaging"  the 
form  and  content  of  letters  simply  is  not 
warranted.  The  agency  has  neither  the 
time  nor  the  interest  to  get  involved  in 
the  minute  details  of  rewriting  owner 
notification  letters  that  meet  statutory 
and  regulatory  requirements.  The  extent 
of  its  involvement  will  be  to  ensure  to 
the  maximum  possible  extent  that  those 
letters  meet  all  such  requirements. 

Several  commenters  expressed 
concern  that  requiring  such  advance 
review  could  unduly  delay  the  recall 
notification  process.  Some  also 
suggested  that  the  agency  add  a 
provision  permitting  a  manufacturer  to 
send  the  letter  if  it  has  not  heard  from 
NHTSA  within  a  specified  time.  As 
noted  above,  this  amendment  does  not 
provide  NHTSA  with  the  authority  to 
force  a  manufacturer  to  delay  its  owner 
notification  campaign  until  the  agency 
approves  the  wording  ofthe 
manufacturer's  proposed  owner  letter. 
Thus,  the  amendment  is  unlikely  to  add 
any  delay  at  all.  since  manufacturers 
almost  always  prepare  drafts  of  owner 
notification  letters  well  before  the  actual 
mailing  begins.  In  any  event,  the 
amendment  specifically  authorizes  the 
agency  to  waive  this  requirement  where 
warranted  by  safety  considerations  or 
other  appropriate  factors. 

Nevertheless,  in  order  to  ensure  that 
the  agency  has  adequate  time  to  review 
the  draft  letter  and  contact  the 
manufacturer  to  resolve  any  problems, 
the  amendment  requires  the 
manufacturer  to  submit  the  proposed 
letter  by  a  means  which  allows 
verification  that  the  letter  was  received 
by  ODI  and  indicates  the  date  of  receipt. 
The  agency  encourages  manufacturers  to 
send  their  draft  notification  letters  to 
ODI  by  fax,  at  202-366-7882  (primary) 
or  202-366-1767  (alternate).  Other 
means  that  provide  verification  of 


receipt  are  overnight  delivery  (either  by 
Express  Mail  or  private  delivery  service) 
addressed  to:  Office  of  Defects 
Investigation,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW..  Room  5319.  Washington. 
DC  20590;  and  hand  delivery  to  ODI  at 
that  address.  Neither  first-class  mail  nor 
certified  mail  would  be  acceptable 
because  of  lengthier  delivery  times  and/ 
or  the  absence  of  proof  of  receipt. 

Two  commenters.  AAMA  and  Truck 
Manufacturers,  support  the  present 
system,  which  requires  manufactiu^rs  to 
submit  copies  of  ovirner  notification 
letters  to  NHTSA  only  a/ter  mailing  to 
owners.  AM  General  suggested 
amending  the  proposal  to  require 
sending  copies  of  owner  notification 
letters  to  NHTSA  on  the  same  day  they 
are  mailed  to  owners.  AAMA  states  that 
there  is  no  need  for  the  amendment 
because  most  letters  already  meet  the 
requirements  of  part  577  and  because 
many  manufacturers  currently  send 
draft  copies  of  ovimer  notification  letters 
to  NHTSA  in  advance  of  mailing. 

The  fact  that  many  manufacturers 
already  seek  out  NHTSA's  advance 
approval  is  not  an  argument  against  the 
amendment.  To  the  contrary,  it  shows 
that  it  is  practicable  and  desirable. 
Similarly,  the  fact  that  most  owner 
letters  comply  with  regulatory 
requirements  does  not  provide  a  basis 
for  not  trying  to  assure  that  even  more 
letters  fully  comply. 

As  pointed  out  in  the  NPRM,  NHTSA 
has  had  several  experiences  in  which  an 
owner  notification  letter  has  failed  to 
comply  with  all  of  the  requirements  of 
part  577.  In  such  instances,  it  would 
rarely  be  productive  (and  might  be 
confusing  and  counterproductive)  to 
require  the  manufacturer  to  send  a 
second,  corrected  letter.  The 
amendment  vnW  also  increase  the 
agency's  ability  to  respond  to  questions 
about  the  recall  from  the  public  and/or 
the  media  by  ensuring  that  the  agency 
is  informed  about  the  specifics  of  the 
notification  letter  before  the' 
manufacturer  actually  initiates  the 

recall. 

Finally,  the  agency  views  as  neither 
necessary  nor  desirable  Toyota's 
suggestion  that  NHTSA  incorporate  in 
its  regulations  a  provision  allowing  it  to 
waive  requirements  for  owner 
notification  letters  in  certain  instances, 
such  as  negotiated  settlements. 
NHTSA's  broad  discretion  to  enter  into 
negotiated  settlements  of  enforcement 
matters  has  already  been  recognized  by 
the  courts.  See  Center  for  Auto  Safety  v. 
Lewis,  685  F.2d  1381  (D.C.  Cir.  1982).  In 
any  event,  the  amendment  as  proposed 
and  adopted  specifically  allows  the 
agency  to  waive  this  requirement. 
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Quarterly  Reports 

NHTSA  is  amending  49  CFR  573.6(a) 
to  establish  specific  due  dates  for 
quarterly  reports  on  the  progress  of 
ongoing  recall  campaigns.  The  NPRM 
proposed  to  amend  this  section  by 
establishing  due  dates  for  quarterly 
reports  on  the  twentieth  calendar  day 
after  the  close  of  each  calendar  quarter. 
Most  commenters  favored  the  idea  of 
amending  this  provision.  The  two  that 
did  not — Midland  and  Truck 
Manufacturers — favored  maintaining  the 
present  system  largely  because  the 
proposed  schedule  would  not  give 
enough  time  for  some  manufacturers 
(especially  small  companies  that  are  not 
computerized]  to  submit  their  reports. 
AAMA  favored  amending  the  due  dates, 
but  also  expressed  the  view  that  the 
dates  in  the  proposal  would  not  allow 
some  companies  enough  time.  Kelly- 
Springfield  expressed  the  same  view. 
The  agency  has  decided  to  adopt  the 
schedule  suggested  by  AAMA,  which 
sets  definite  calendar  dates  on  which 
the  reports  would  be  due,  but  allows 
more  time  than  the  language  proposed 
in  the  NPRM.  Under  the  final  rule, 
manufacturers  must  file  their  quarterly 
reports  of  recall  campaign  status  no  later 
than  April  30  for  the  quarter  ending 
March  31,  July  30  for  the  quarter  ending 
June  30,  October  30  for  the  quarter 
ending  September  30;  and  January  30 
for  the  quarter  ending  December  31, 
unless  the  specified  filing  date  falls  on 
a  weekend  or  Federal  holiday.  In  such 
cases,  the  quarterly  report  would  be  due 
on  the  next  day  on  which  the  Federal 
government  is  open  for  business. 

NHTSA  believes  that  this  schedule 
allows  a  reasonable  amount  of  time  for 
all  manufacturers,  even  those  that  are 
small  and  lack  computer  facilities.  Since 
the  date  is  always  the  same,  i.e.,  the 
30th  of  the  given  month,  the  agency 
believes  it  will  be  easier  to  keep  track 
of  than  Kelly-Springfield's  suggestion, 
which  was  the  last  business  day  of  the 
month. 

The  NPRM  also  proposed  to  amend 
§  573.6(b)  by  adding  a  new  paragraph  (6) 
that  would  require  both  vehicle  and 
equipment  manufacturers  to  indicate 
separately  in  their  quarterly  reports  the 
number  of  vehicles  and  items  of 
equipment  that  are  repaired  and/or 
returned  by  dealers  prior  to  their  first 
sale  to  the  public.  AAMA,  AM  General, 
Blue  Bird,  and  Truck  Manufacturers 
opposed  the  proposal  because  of  the 
added  cost  and  time  that  would  be 
needed  to  prepare  the  quarterly  report. 
AAMA  added  that  it  saw  no  justification 
for  such  a  requirement.  No  other 
commenter  opposed  the  proposal,  with 
Midland  favoring  it  and  Volkswagen 


taking  a  neutral  position  but  giving 
information  on  the  time  and  cost 
entailed  in  making  the  changes  that 
would  be  needed  to  its  computer  system 
to  track  inventory  return  information 
separately. 

After  reviewing  these  comments,  the 
agency  has  decided  to  make  the 
requirement  applicable  only  to 
equipment  manufacturers,  rather  than  to 
both  vehicle  and  equipment 
manufacturers  as  proposed  in  the 
NPRM.  Under  49  U.S.C.  30116, 
defective  and  noncompliant  motor 
vehicles  in  dealer  inventory  must  be, 
and  usually  are,  repaired  by  the  dealer 
prior  to  sale  to  the  public:  whereas  that 
section  requires  the  manufacturer  of 
equipment  to  repurchase  the  defective 
or  noncomplying  items  that  are  in 
inventory  at  the  time  of  the  defect  or 
noncompliance  decision.  In  addition, 
the  agency  believes  that  there  is  a 
greater  need  for  the  agency  to  keep  track 
of  whether  defective  or  noncomplying 
equipment  is  being  returned  by  dealers 
and  retailers  to  manufacturers  because 
of  the  greater  number  of  items  that  are 
involved  in  equipment  recalls,  the 
higher  percentage  of  items  that  are  kept 
in  the  inventories  of  dealers  and 
retailers  at  any  given  time,  and  the 
greater  likelihood  that  dealer/retailer 
inventory  will  contain  items  subject  to 
recall.  In  addition,  the  agency  is 
clarifying  that  manufacturers  should 
include  in  this  category  items  returned 
prior  to  first  sale  to  the  public  from  all 
retailers,  not  just  "dealers."  as  well  as 
from  distributors  of  the  items  in 
question. 

Recordkeeping  for  Leased  Vehicles 

NHTSA  is  amending  49  CFR  573.7  to 
require  manufacturers  to  maintain 
information  concerning  notification  of 
owners  of  leased  vehicles  if  the 
manufacturer  knows  that  a  vehicle  is 
leased,  and  to  require  lessors  of  leased 
vehicles  to  maintain  certain  information 
concerning  notifications  they  send  to 
the  lessees  of  those  vehicles.  The  final 
rule  adds  a  provision  that  was  not  in  the 
NPRM:  that  the  records  with  respect  to 
notification  of  lessees  must  be 
maintained  for  one  calendar  year 
following  the  expiration  of  the  lease. 
The  agency  added  this  provision 
because  it  was  necessary  to  make  clear 
to  lessors  and  manufacturers  how  long 
these  records  must  be  maintained.  The 
other  record  retention  requirements  in 
part  573  specify  a  length  of  time  for 
which  the  records  must  be  kept. 

In  the  NPRM.  NHTSA  proposed  to 
amend  §  573.7(a)  to  require  the 
manufacturer  to  identify  those  vehicles 
on  its  list  of  owners/ purchasers 
receiving  notification  which  it  knows  to 


be  leased.  The  proposal  would  not  have 
required  a  separate  list  of  those  vehicles 
that  were  leased,  but  would  have 
required  that  leased  vehicles  be  clearly 
identified  as  such.  The  agency  also 
proposed  to  add  a  new  §  573.7(d).  which 
would  have  required  each  lessor 
notifying  its  lessees  of  a  defect  or 
noncompliance  to  maintain  a  list  of  the 
names  and  address  of  the  lessees,  to 
include  the  name  and  address  of  the 
lessee,  the  VIN,  and  the  date  the  lessor 
sent  the  notification  to  the  lessee.  Based 
on  the  comments  received  on  that 
proposal,  which  are  summarized  below, 
the  agency  has  decided  to  adopt  a  final 
rule  which  differs  in  some  respects  from 
the  original  proposal. 

AAMA,  NADA,  Polk,  Truck 
Manufacturers  and  Toyota  opposed  the 
proposal  in  the  NPRM.  AIAM  supported 
the  proposal  with  modifications. 
AAMA,  Truck  Manufacturers  and 
Toyota  based  their  opposition  on  the 
difficulty  that  manufacturers  would 
have  identifying  which  vehicles  in  a 
recall  are  leased,  and  the  cost  and 
burden  of  developing  a  system  that 
would  enable  a  manufacturer  to  keep 
track  of  this  information.  Polk's 
opposition  was  based  on  the  difficulty 
of  ascertaining  fit)m  state  vehicle 
registration  records  whether  or  not  a 
vehicle  is  leased. 

The  agency  notes  that  the  proposal  in 
the  NPRM  would  have  required 
manufacturers  to  maintain  records  of 
notifications  sent  to  "known  lessors." 
This  would  not  have  required 
manufacturers  to  identify  in  its  records 
leased  vehicles  other  than  those  it 
already  knew  to  be  leased.  However, 
because  of  the  apparent 
misunderstanding  of  the  extent  of  the 
manufacturer's  obligation  under  the  first 
proposal.  NHTSA  is  implementing  a 
revised  and  simplified  version  of  this 
requirement,  which  is  intended  to  make 
clear  that  the  lists  maintained  by 
manufacturers  under  this  section  do  not 
need  to  identify  those  vehicles  that  are 
leased  except  to  the  extent  that  the 
manufacturer  already  has  that 
information  at  the  time  it  sends  the 
notification  letter. 

AAMA  also  noted  that  to  assure  that 
lessees  receive  notification  of  a  recall,  it 
would  be  necessary  to  include  language 
in  the  notification  letter  directing 
lessors  to  notify  lessees  in  all 
notification  letters.  Although  the  first 
NPRM  did  not  propose  such  a 
requirement,  the  agency  has  decided, 
after  considering  comments  on  the 
proposed  amendments  to  part  577 
regarding  notification  of  lessees,  that  the 
simplest  and  most  efi^ective  way  to 
ensure  that  lessees  will  be  notified  is  to 
require  manufacturers  to  include  in  all 


notification  letters  sent  to  vehicle 
owners  a  statement  that  if  the  vehicle  is 
leased,  the  lessor  must  send  the 
notification  letter  (or  a  copy  thereof)  to 
the  lessee.  That  amendment  is  discussed 
more  fully  elsewhere  in  this  notice. 

NADA  opposed  the  proposal  to 
require  each  lessor  to  maintain  a  list  of 
the  names  and  addresses  of  the  lessees 
it  has  notified.  NADA  stated  that  if 
lessors  are  required  to  forward  all  recall 
notification  letters  to  lessees,  there  is  no 
need  to  require  lessors  to  keep  records 
of  those  lessees  to  which  it  sent  the 
letters.  It  also  commented  that  it  would 
be  unduly  burdensome  for  small  leasing 
companies  to  keep  the  "detailed" 
records  that  would  be  required  by  the 
proposal. 

NHTSA  notes  that  the  obligation  of 
lessors  to  keep  records  of  all  lessees 
who  have  been  notified  of  a  recall  is 
analogous  to  the  obligation  of  a 
manufacturer  to  keep  records  of  those 
whom  it  has  notified.  It  is.  however,  less 
complex  because,  unlike  the 
manufacturer  list,  it  does  not  need  to  be 
updated  each  quarter  for  status  of  the 
remedy,  and  requires  only  a  one-time 
entry  for  the  date  on  which  the 
notification  was  sent  to  the  lessee. 

As  stated  in  the  NPRM.  NHTSA  has 
found  the  information  maintained  by 
manufacturers  pursuant  to  §  573.7  to  be 
useful  in  tke  agency's  efforts  to  evaluate 
whether  manufacturers'  notification  and 
remedy  campaigns  are  adequate. 
Because  Congress  amended  the  Safety 
Act  to  require  lessors  to  send  recall 
notifications  to  lessees  (see  49  U.S.C. 
30119(f)),  NHTSA  needs  the  same  type 
of  information  from  lessors  in  order  to 
evaluate  whether  lessors  are  adequately 
carrying  out  their  obligations.  While  the 
agency  recognizes  that  this 
recordkeeping  may  impose  a  burden  on 
some  lessors,  that  burden  is  outweighed 
by  the  safety  benefit  of  having  such 
information  available. 

Copies  of  Manufacturer 
Communications 

NHTSA  is  also  amending  §  573.8  to 
clarify  that  the  requirement  that 
manufacturers  furnish  NHTSA  with 
copies  of  "all  notices,  bulletins  and 
other  communications  *   *   *  sent  to 
more  than  one  manufacturer, 
distributor,  dealer,  or  purchaser, 
regarding  any  defect  in  his  vehicles  or 
items  of  equipment  *   *   *    whether  or   ■ 
not  such  defect  is  safety-related," 
applies  to  communications  made  by 
electronic  means.  It  is  making  the  same 
amendment  to  §  573.5(c)(9),  which 
requires  manufacturers  to  send  to 
NHTSA  "a  representative  copy  of  all 
notices,  bulletins,  and  other 
communications  that  relate  directly  to 


the  defect  or  noncompliance  and  are 
sent  to  more  than  one  manufacturer, 
distributor,  dealer  or  purchaser,"  within 
five  days  of  sending  them  to  the 
manufacturers,  distributors,  dealers  or 
purchasers. 

Only  one  commenter,  AIAM,  opposed 
this  proposal.  It  stated  that  NHTSA 
lacks  the  authority  under  the  Act  to 
require  this  "additional"  information 
from  manufacturers.  ALAM's  objection 
is  misplaced.  The  amendment  does  not 
increase  the  scope  of  the  agency's 
existing  authority  to  require 
manufacturers  to  submit  certain  types  of 
information.  It  merely  makes  explicit  a 
requirement  that  was  already  inherent 
in  the  regulations  as  previously  wnritten. 

Recall  Identification  Numbers 

In  order  to  minimize  confusion  during 
NHTSA's  monitoring  of  recall 
campaigns  and  to  improve  the  agency's 
response  to  owners  and  prospective 
purchasers.  NHTSA  is  adding  a  new 
provision  to  part  573  (§  573.5(c)(ll)), 
which  requires  manufacturers  to 
provide  the  manufacturer's 
identification  number  for  each  recall  if 
it  is  not  identical  to  the  campaign 
number  assigned  by  the  agency.  In  the 
NPRM.  this  amendment  was  designated 
§573.5(c)(10).  However,  the  agency  has 
decided  to  redesignate  it  as 
§  573.5(c)(ll)  in  the  final  rule  because  it 
has  revised  the  numbering  of  the 
preceding  paragraph.  The  amendment  is 
otherwise  identical  to  that  proposed  in 
the  NPRM.  No  commenter  raised  any 
issues  relating  to  this  amendment. 

Amendments  to  Part  576 — Record 
Retention 

NHTSA  is  amending  49  CFR  576.5  to 
provide  that  records  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety  and  that  refer  to  a 
specific  vehicle  must  be  retained  for 
eight  years  from  the  close  of  the  model 
year  during  which  the  vehicle  was 
manufactured  (i.e..  the  date  on  which 
the  last  vehicle  was  produced  for  the 
model  year).  This  amendment  differs 
ft^m  that  proposed  in  the  NPRM.  In  the 
amendment  as  proposed,  the  eight-year 
time  period  began  to  run  with  the  date 
the  vehicle  was  sold,  and  retention 
would  also  have  been  required  for 
records  for  five  years  after  they  were 
acquired  or  generated,  if  that  was  later 
than  eight  years  after  the  date  of  sale. 

NHTSA  decided  to  change  the 
language  from  that  proposed  in  the 
NPRM  after  considering  the  comments 
of  several  manufacturers,  whose 
objections  to  the  proposal  focused 
principally  on  the  requirement  that  the 
eight  years  be  counted  from  the  date  of 
sale.  These  manufacturers  asserted  that 


a  requirement  that  records  be  kept 
according  to  sale  date  would  be 
unworkable  and  unreasonably  costly 
and  burdensome.  See  comments  of 
AAMA,  AIAM.  Chrysler,  Navistar  and 
Toyota.  These  commenters,  as  well  as 
Blue  Bird  and  Fleetwood,  suggested  that 
basing  the  record  retention  requirement 
on  the  model  year  of  production  would 
be  more  workable. 

After  careful  consideration,  NHTSA 
believes  that  the  commenters  have 
raised  legitimate  concerns.  The 
suggested  alternative  would  be  more 
workable  and  less  costly,  and  would  not 
reduce  the  availability  of  relevant 
records. 

The  agency  has  also  decided  to 
eliminate  the  language  in  the  NPRM  that 
would  have  required  manufacturers  to 
maintain  records  for  five  years  from  the 
date  they  were  acquired  or  generated,  if 
that  would  be  later  than  eight  years  from 
the  date  of  sale.  The  number  of  records 
that  would  be  retained  beyond  those 
that  are  generated  within  the  first  eight 
years  after  the  model  year  of  production 
is  likely  to  be  small.  Moreover,  the 
potential  benefits  would  be  slight,  since 
most  investigations  of  defects  and 
noncompliances  begin  far  earlier  than 
eight  years  after  production.  However, 
notwithstanding  this  amendment,  the 
agency  retains  the  authority  to  require  a 
manufacturer  to  retain  records  for 
vehicles  more  than  eight  years  old  if  it 
has  an  open  investigation  of  an  alleged 
noncompliance  or  safety-related  defect 
that  includes  such  vehicles. 

Amendments  to  Part  577 — Defect  and 
Noncompliance  Notification 

The  agency  is  amending  several 
sections  of  49  CFR  part  577  to  revise  the 
provisions  regarding  notification  of 
safety-related  defects  and 
noncompliances  with  Federal  motor 
vehicle  safety  standards. 

Definitions 

NHTSA  is  amending  §  577.4. 
"Definitions,"  to  add  definitions  of  the 
terms  "lessor,"  "lessee"  and  "leased 
motor  vehicle."  As  was  the  case  with 
the  amendment  of  the  definition  section 
of  part  573  to  incorporate  these  terms, 
the  amendment  to  this  section  is  being 
made  to  implement  49  U.S.C.  30119(f). 
the  statutory  section  that  requires  that 
lessees  of  motor  vehicles  receive 
notification  of  safety-related  defects  and 
noncompliances. 

The  definition  of  "lessor"  adopted 
today  is  slightly  different  from  that  in 
the  NPRM.  This  is  necessary  to  make  it 
consistent  with  the  definition  of  the 
same  term  in  part  573  as  amended 
today.  The  agency  decided  to  adopt  a 
suggestion  of  a  commenter,  NADA,  that 
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defines  the  lessor  as  the  owner,  as 
reflected  on  the  vehicle's  title,  of  any 
Ave  or  more  leased  vehicles,  as  of  the 
date  of  notification  by  the  manufacturer 
of  the  recall.  The  definitions  adopted 
today  for  the  terms  "lessee"  and  "leased 
motor  vehicle"  are  the  same  as  those  in 
the  NPRM.  No  commenter  objected  to 
the  proposed  changes  in  §  577.4. 

Marking  of  Recall  Notification 
Envelopes 

The  agency  is  amending  §  577.5(a)  to 
add  a  requirement  for  marking  the 
envelope  in  which  recall  notification 
letters  are  sent  by  requiring  that  the 
envelope  containing  the  notification 
bear,  in  all  capital  letters,  the  words 
"SAFETY."  "RECALL"  and  "NOTICE." 
in  any  order.  Other  words  may  be 
included,  and  the  type  may  be  any  size 
as  long  as  it  is  larger  than  that  used  for 
the  address.  The  language  must  be  also 
be  distinguishable  from  other  wording 
on  the  front  of  the  envelope  in  some 
manner  other  than  size,  such  as  by 
typeface  (e.g.,  bold,  italic),  color,  and/or 
underlining. 

This  amendment  differs  slightly  from 
the  proposal  in  the  NPRM.  The  proposal 
would  have  required  use  of  the  phrase. 
"SAFETY  RECALL  NOTICE"  in 
boldface  capital  letters.  In  response, 
several  commenters  suggested 
alternative  wording.  Others  expressed 
the  view  that  the  current  system  works 
well  enough,  that  the  proposal  did  not 
give  manufacturers  enough  flexibility, 
or  that  it  would  be  too  costly  and/or 
burdensome  to  change  the  envelopes 
now  in  use. 

NHTSA  believes  that  the  cost  of 
adding  new  wording  to  recall 
notification  envelopes  will  be  relatively 
low,  and  will  be  outweighed  by  the 
safety  benefit  of  making  it  more  likely 
that  the  recipient  will  read  the  letter. 
Moreover,  while  the  present  system 
works  well,  in  many  cases  there  is  need 
for  improvement  in  the  rate  of  owner 
response  to  recalls.  Accordingly,  the 
agency  believes  that  it  is  appropriate  to 
require  manufacturers  to  mark  the 
outside  of  recall  notiHcation  envelopes 
to  alert  recipients  to  the  importance  of 
their  contents. 

However,  there  is  merit  to  the  view 
expressed  in  some  comments  that  more 
flexibility  should  be  allowed  than 
would  have  been  permitted  under  the 
proposal  in  the  NPRM.  The  agency 
believes  that  the  amendment  adopted 
today  should  satisfy  concerns  about 
flexibility  in  envelope  format  while 
calling  recipients'  attention  to  the 
contents  of  the  envelope.  However,  to 
ensure  that  envelopes  comply  with 
regulatory  requirements,  the 
amendment  includes  a  requirement  for 


one-time  submission  of  envelope  format 
to  the  agency.  Once  a  given  format  is 
approved,  the  manufacturer  need  not 
submit  its  envelope  format  again  before 
using  it  for  other  recalls,  unless  there 
are  changes. 

This  review  will,  like  the  agency 
review  of  draft  notification  letters 
discussed  earlier  in  this  preamble,  be 
limited  to  ensuring  that  the  envelope 
markings  comply  with  the  minimum 
requirements  of  the  regulations.  The 
agency's  experience  with  advance 
review  of  notification  letters  has  been 
that  it  makes  the  notification  process 
more  efficient  because  it  allows  the 
manufacturer  to  correct  any  aspects  of 
the  material  that  do  not  comply  with  the 
regulations  before  undertaking  the 
entire  mailing.  Advance  review  of 
envelope  format  would  doubtless  have 
the  same  effect. 

Notification  for  Leased  Vehicles 

NHTSA  is  amending  §  577.5  to  add 
new  subsections  (h)  and  (i).  which 
establish  requirements  for  notification 
of  lessees  of  leased  vehicles  concerning 
the  existence  of  safety-related  defects  or 
noncompliances  in  their  vehicles. 

As  proposed  in  the  NPRM.  subsection 
(h)  would  have  required  a  manufacturer 
to  send  different  notification  letters, 
depending  on  whether  or  not  the 
vehicle  was  leased.  The  proposal  would 
have  required  the  manufacturer  to 
include  language  describing  the  lessor's 
duty  to  provide  notification  to  the  lessee 
only  in  letters  sent  by  the  manufacturer 
to  a  known  lessor  of  a  leased  motor 
vehicle,  and  to  provide  the  lessor  with 
a  copy  of  the  notification  to  be  sent  to 
lessees. 

A  number  of  commenters  noted  that 
to  the  extent  that  the  proposed 
amendment  would  require 
manufacturers  to  identify  the  vehicles  in 
the  recall  population  that  are  leased,  it 
would  present  a  problem  because 
manufacturers  often  do  not  know  which 
vehicles  are  leased  and  which  are  not. 
For  example,  Polk  opposed  the  proposal 
on  the  grounds  that  state  vehicle 
registration  records  do  not  identify 
lessors/lessees,  so  that  obtaining  this 
information  for  notification  purposes 
would  be  extremely  difficuh.  AlAM  and 
Honda  made  similar  comments. 

Other  commenters  objected  to 
notifying  lessors  or  lessees  separately 
from  other  vehicle  owners,  or  to  the 
requirement  that  manufacturers  include 
a  separate  copy  of  the  notification  letter 
for  the  lessee  in  the  mailing  to  the 
lessor.  See  comments  of  NADA,  Toyota 
and  Truck  Manufacturers.  These 
commenters  suggested  including  in  all 
owner  notiHcation  letters  a  statement  of 


a  lessor's  obligation  to  notify  a  lessee  of 
the  recall  campaign. 

NHTSA  believes  that  there  is  merit  to 
the  concerns  these  commenters  have 
raised  about  this  aspect  of  the  proposal. 
In  addition,  to  the  extent  that  the 
language  of  the  proposal  would  have 
meant  that  only  owners  of  vehicles 
known  by  the  manufacturer  to  be  leased 
vehicles  would  have  received  a 
notification  that  informed  them  of  their 
obligation  to  provide  notification  to 
lessees,  it  would  have  meant  that  lessees 
of  vehicles  not  known  by  the 
manufacturer  to  be  leased — a  potentially 
large  number — would  not  receive  any 
notification  of  safety-related  defects  or 
noncompliances  and  the  availability  of 
a  remedy  without  charge. 

Accordingly,  NHTSA  has  decided  to 
modify  subsection  (h)  to  require 
manufacturers  to  include  in  all 
notification  letters  a  statement  of 
lessors'  obligations  regarding  recall 
notification  letters.  If  the  manufacturer 
is  sending  the  letter  to  a  recipient  that 
it  knows  to  be  a  lessor  of  lessee  of  a 
leased  vehicle  it  may  use  language  that 
is  not  identical  to  that  in  letters  sent  to 
recipients  whose  vehicles  are  not 
known  to  be  leased.  However,  in  all 
cases,  the  letter  must  clearly  state  the 
lessor's  obligation  under  Federal  law  to 
provide  notification  to  lessee^of  its 
vehicles  and  to  comply  with  regulations 
regarding  retaining  records  of 
notifications  sent  to  lessees.  The 
amendment  does  not  require  the 
manufacturer  to  furnish  the  lessor  with 
a  separate  copy  of  the  notification  letter 
to  be  sent  to  lessees. 

The  final  rule  adopts  §  577.5(i)  as 
proposed  in  the  NPRM.  That  subsection 
restates  the  requirement  of  49  U.S.C. 
30119(f),  which  requires  a  lessor  who 
receives  notification  of  a  safety-related 
defect  or  noncompliance  in  a  leased 
motor  vehicle  to  send  a  copy  of  the 
notification  to  the  lessee  of  the  vehicle. 
It  adds  to  the  statutory  language 
requirements  that  the  lessor  send  the 
notification  to  the  lessee  as  prescribed 
by  new  §577.7(a)(2)(iv),  which  requires 
that  the  notice  be  sent  by  first-class 
mail,  and  that  it  be  sent  to  the  lessee  no 
more  than  10  calendar  days  ftx)m  the 
date  the  lessor  received  the  notification 
from  the  manufacturer.  Finally,  it 
clarifies  that  the  requirement  applies  to 
all  notifications,  both  initial  and  follow- 
up,  except  where  the  manufacturer  has 
notified  all  of  a  lessor's  lessees  directly. 

Timing  of  Owner  Notification  Letters 

The  agency  is  amending  §  577.7, 
"Time  and  Manner  of  Notification," 
with  modifications  from  the  language 
proposed  in  the  NPRM.  Those  changes 
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are  based  on  its  consideration  of  the 
comments  on  the  NPRM. 

The  NPRM  proposed  to  amend 
§  577.7(a)(1)  to  give  the  agency  authority 
to  order  a  manufacturer  to  notify  owners 
of  a  safety-related  defect  or 
noncompliance  on  a  specific  date,  when 
it  Hnds  that  such  a  letter  would  be  in 
the  public  interest.  A  number  of 
manufacturers  objected  to  the  original 
proposal  because  it  did  not  contain  any 
criteria  upon  which  the  decision  would 
be  based,  and  failed  to  require  NHTSA 
to  consult  with  the  manufacturer  before 
deciding  to  order  notification  on  a 
specific  date.  The  agency  believes  that 
it  is  desirable  to  provide  a  list  of  criteria 
to  assure  both  manufacturers  and  the 
public  that  the  decision  is  based  on 
consideration  of  all  appropriate  and 
relevant  factors.  It  is  also  desirable  to 
allow  the  manufacturer  to  make  its 
views  known  to  the  agency  before  the 
decision  is  made. 

Accordingly,  the  agency  has  modified 
the  proposed  regulatory  language  by 
adding  a  list  of  Actors  that  may  be 
considered  by  the  agency,  and  a 
requirement  that  the  agency  consult 
with  the  manufacturer  before  making 
the  decision.  The  factors  that  may  be 
considered  include  the  severity  of  the 
risk  to  safety;  the  likelihood  of 
occurrence  of  the  defect  or 
noncompliance;  whether  there  is 
something  that  an  owner  can  do  to 
reduce  either  the  likelihood  of 
occurrence  of  the  defect  or 
noncompliance  or  the  severity  of  the 
consequences;  whether  there  will  be  a 
delay  in  the  availability  of  the  remedy 
from  the  manufacturer;  and  the 
anticipated  length  of  any  such  delay. 
The  agency  may  also  consider  other 
factors  relevant  to  whether  early 
notification  would  be  in  the  interest  of 
safety. 

Several  commenters  objected  to  the 
proposed  change  on  the  grounds  that 
the  agency  already  has  the  authority  to 
require  owner  notification  on  a  specific 
date.  NHTSA  agrees  with  this  statement, 
but  does  not  agree  that  it  is  a  reason  for 
not  adopting  this  provision.  The  agency 
believes  that  it  is  desirable  to  make  this 
authority  explicit  because  there  have 
been  instances  when  manufacturers 
have  refused  to  notify  owners  of  a 
safety-related  defect  or  noncompliance 
in  conformity  with  a  NHTSA  request. 
Having  a  regulation  authorizing  the 
agency  to  require  notification  on  a  date 
certain  will  make  manufacturer 
compliance  more  certain. 

AAMA  and  Chrysler  commented  that 
the  change  is  unnecessary  because  the 
manufacturer,  and  not  the  agency,  is  in 
the  best  position  to  know  when  early 
notification  (i.e.,  notification  prior  to  the 


time  a  remedy  is  available)  is  warranted. 
NHTSA  disagrees.  As  the  agency 
charged  by  statute  with  enforcing  the 
notification  and  remedy  requirements  of 
the  Act,  it  is  in  the  best  position  to 
consider  objectively  all  of  the  factors, 
including  the  safety  of  the  public,  that 
need  to  be  considered,  and  to  give  them 
appropriate  weight.  Based  on  some 
manufacturers'  past  history  of  undue 
reluctance  to  comply  with  NHTSA 
requests  to  notify  owners  of  a  defect  or 
noncompliance  prior  to  the  availability 
of  a  remedy,  the  agency  believes  that  it 
is  unwise  to  entrust  responsibility  for 
making  this  judgment  solely  to  the 
manufacturer.  Moreover,  the  changes 
made  in  the  NPRM  language  to  give 
manufacturers  the  opportunity  to 
submit  their  views  should  be  adequate 
to  address  concerns  expressed  by  some 
manufacturers  that  their  concerns 
would  not  be  considered. 

The  agency  notes  that  it  does  not 
intend  to  exercise  the  authority  to 
designate  a  date  for  owmer  notification 
letters  except  in  cases  where  the 
commencement  of  the  remedial 
campaign  will  be  delayed  substantially 
and  there  appear  to  be  safety  benefits 
associated  with  a  prompt  owner 
notification. 

Advocates  commented  that  all  owners 
should  be  notified  immediately  after  the 
agency  is  informed  of  the  existence  of 
the  defect  or  noncompliance,  so  that 
they  would  be  able  to  take  measures  to 
minimize  the  effect  of  the  defect  or 
noncompliance  until  the  remedy  is 
available.  It  proposes  a  two-step 
notification  process  for  all  recalls,  with 
the  first  owner  notification  to  be  sent 
within  30  days  of  agency  notification, 
and  a  second  notice  to  be  sent  later 
regarding  the  remedy.  CAS  also 
supported  a  30-day  deadline  for 
notification  in  all  recalls. 

As  stated  above  in  connection  with 
the  amendment  to  §  573.5(c)(8),  the 
agency  does  not  believe  it  would  be 
productive  to  establish  a  30-day 
deadline  for  all  recalls,  or  to  institute  a 
mandatory  two-step  notification  process 
for  all  recalls.  Given  that  recalls  can 
vary  widely  in  such  matters  as  the 
number  of  items,  the  severity  of  the 
hazard,  the  complexity  of  the  remedy 
and  the  size  and  resources  of  the 
manufacturer,  the  agency  believes  that 
an  approach  that  allows  for  fiexibility  in 
handling  each  recall  individually  is 
preferable.  Further,  the  two-step 
notification  process  introduces  the 
possibility  of  owner  confusion.  The 
agency  believes  that  these  factors,  along 
with  the  increased  cost  of  sending  a 
second  owner  letter,  wrill  outweigh  the 
safety  benefit  of  such  a  process  in  most 
circumstances. 


Timing  of  Notification  to  Lessees 

The  agency  is  also  adding  a  new 
paragraph  (iv)  to  subsection  (a)(2)  of 
§  577.7.  The  new  paragraph  requires 
that  a  lessor  must  send  its  lessees  a  copy 
of  the  manufacturer's  notification  letter 
by  first-class  mail  within  10  days  of 
receiving  it.  No  commenter  opposed  this 
proposal. 

Disclaimers 

NHTSA  is  amending  §  577.8, 
"Disclaimers,"  to  make  clear  that  that 
section's  prohibition  of  disclaimers  of 
the  existence  of  a  safety-related  defect  or 
noncompliance  applies  equally  to 
follow-up  notifications.  The  agency 
received  no  comments  on  this  proposal. 

Follow-up  Notification 

The  final  rule  also  adds  a  new 
§  577.10,  which  sets  forth  the  criteria 
under  which  the  agency  will  determine 
whether  a  manufacturer  must  conduct  a 
follow-up  notification  campaign  and  the 
requirements  applicable  to  sudi 
campaigns.  This  new  section 
implements  49  U.S.C.  30119(e) 
(formerly  section  153(d)  of  the  Act), 
which  authorizes  NHTSA  to  require 
manufacturers  to  send  a  second 
notification  of  a  defect  or 
noncompliance,  "in  such  manner  as 
(NHTSA)  may  by  regulation  prescribe," 
where  the  agency  determines  that  the 
initial  notification  campaign  has  not 
resulted  in  an  adequate  number  of 
vehicles  or  items  of  equipment  being 
returned  for  remedy.  With  minor 
changes,  the  final  rule  adopts  the 
proposals  in  the  NPRM. 

New  §  577.10(b)  sets  forth  criteria  that 
NHTSA  may  consider  in  making  a 
determination  under  this  provision.  The 
criteria  include,  but  are  not  limited  to, 
the  f>ercentage  of  covered  vehicles  or 
items  of  equipment  that  have  already 
been  returned  for  remedy;  the  amount  of 
time  that  has  elapsed  since  the  prior 
notification  was  sent;  the  likelihood  that 
a  follow-up  notification  will  increase 
the  number  of  vehicles  or  items  of 
equipment  receiving  the  remedy;  the 
seriousness  of  the  safety  risk  from  the 
defect  or  noncompliance;  and  whether 
the  prior  notification(s)  undertaken  by 
the  manufacturer  complied  with  the 
requirements  of  the  statute  and 
regulations. 

The  agency  does  not  intend  that  this 
list  of  factors  be  exhaustive. 
Accordingly,  paragraph  (b)(6)  makes  it 
clear  that  NHTSA  may  consider 
additional  factors  as  it  deems 
appropriate. 

Section  577.10(c)  provides  that  a 
manufacturer  is  required  to  provide 
follow-up  notification  only  with  respect 
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to  vehicles  or  items  of  equipment  that 
have  not  been  returned  for  remedy 
pursuant  to  the  prior  notincation(s). 
Pursuant  to  paragraph  (d),  the 
manufacturer  is  required  to  send  the 
follow-up  notification  to  all  categories 
of  recipients  (i.e..  owners,  first 
purchasers,  lessors,  lessees, 
manufacturers,  distributors,  dealers,  and 
retailers)  that  received  the  prior 
notification(s).  except  where  the  agency 
determines  that  a  lesser  scope  is 
appropriate. 

Paragraph  (e)  describes  the  required 
contents  of  the  follow-up  notification. 
The  notice  will  have  to  include  a 
statement  that  identifies  it  as  a  follow- 
up  to  an  earlier  notification,  and  must 
urge  the  recipient  to  present  the  vehicle 
or  item  of  equipment  for  remedy.  In 
addition,  except  where  the  agency 
determines  otherwise,  the  notice  must 
include  the  other  information  required 
to  be  included  in  an  initial  notification 
letter. 

Paragraph  (f)  requires  that  the  outside 
of  the  envelope  or  other  communication 
containing  the  follow-up  notification 
meet  the  same  requirements  as  an 
envelope  containing  an  initial 
notification,  as  set  forth  in  49  CFR 
577.5(a).  Unlike  the  NPRM.  the  final 
rule  does  not  recite  those  requirements 
verbatim,  but  rather  incorporates  them 
by  reference  to  the  appropriate  section 
of  these  regulations. 

Paragraph  (g)  allows  the  agency  to 
authorize  use  of  postcards  or  other 
media  rather  than  letters  for  follow-up 
notification  where  appropriate. 

AAMA  and  Blue  Bird  commented  that 
the  regulation  is  not  needed  because 
manufacturers  already  send  out  follow- 
up  notification,  and  that  follow-up 
notifications  are  likely  to  cause  owner 
confusion.  These  comments  challenge 
the  wisdom  of  the  decision  by  Congress 
to  authorize  NHTSA  to  require  follow- 
up  notification,  rather  than  the 
substantive  merit  of  NHTSA's  proposed 
regulation.  Since  Congress  has  decided 
that  it  is  appropriate  to  give  NHTSA  this 
authority,  and  has  authorized  NHTSA  to 
promulgate  implementing  regulations, 
these  comments  are  not  persuasive. 

AIAM  and  Toyota  commented  that 
the  regulation  should  mandate,  rather 
than  permit,  NHTSA  to  consider  the 
factors  listed.  The  agency  believes  that 
mandatory  language  would  be  unwise 
because  it  would  unduly  restrict  its 
discretion.  Flexibility  is  essential  to 
administration  of  the  agency's  recall 
program,  given  the  highly  varied  nature 
of  safety  recalls.  However,  the  agency 
will  generally  consider  the  enumerated 
factors,  since  they  are  relevant  to  the 
need  for  a  follow-up  notification. 


The  NPRM  proposed  that  the  scope, 
timing,  form  and  content  of  the  follow- 
up  notification  would  be  "designed  by 
the  Administrator,  in  consultation  with 
the  manufacturer."  AIAM  commented 
that  the  regulation  should  state  that  the 
follow-up  notification  letter  will  be 
"developed."  rather  than  "designed"  by 
the  agency,  and  that  the  content  of  the  . 
letter  should  be  a  cooperative  effort 
between  NHTSA  and  the  manufacturer. 
Toyota  also  commented  that  the  agency 
should  only  be  involved  in  "approving" 
the  follow-up  notification,  not  in 
"designing"  it;  and  that  if  NHTSA  has 
problems  with  a  manufacturer's  follow- 
up  notification,  it  should  consult  with 
the  manufacturer  to  work  out  the 
problem. 

The  agency  interprets  these  comments 
to  express  reservations  about  the  extent 
of  NHTSA's  control  over  follow-up 
notification  letters.  The  agency  believes 
that  it  must  have  such  control,  in  order 
to  carry  out  its  statutory  responsibility 
to  maximize  the  effectiveness  of  recall 
campaigns.  However,  the  agency  has 
decided  to  change  the  word  "designed" 
in  §  577.10(a)  to  "established,"  to  refiect 
the  fact  that  the  scope,  timing,  form,  and 
content  of  the  follow-up  notification 
will  result  from  consultation  between 
NHTSA  and  the  manufacturer,  rather 
than  from  independent  NHTSA  action. 

Advocates  and  CAS  commented  that 
evaluation  of  safety  risk  should  not  be 
a  criterion  equal  to  the  others,  since  the 
existence  of  a  recall  indicates  that  there 
is  a  safety  risk.  While  recalls  under  the 
Act  are  by  their  nature  safety-related, 
some  defects  and  noncompliances  pose 
a  much  greater  risk  to  safety  than  others, 
by  virtue  of  such  factors  as  the  severity 
of  the  consequences  and  the  likelihood 
that  the  problem  will  occur.  NHTSA 
believes  that  it  is  entirely  appropriate 
for  it  to  consider  the  degree  of  the  risk 
to  safety  as  a  factor  in  deciding  whether 
to  require  a  manufacturer  to  undertake 
a  follow-up  notification.  However,  the 
agency  notes  that  it  is  not  required  to 
give  equal  weight  to  all  of  the  listed 
criteria. 

Advocates  and  CAS  also  favored 
setting  a  minimum  permissible 
completion  rate  for  all  recalls,  with 
follow-up  notification  for  all  recalls 
falling  below  that  percentage.  Midland 
commented  that  NHTSA  should  define 
what  is  considered  to  be  an  inadequate 
completion  rate;  and  Navistar  said 
NHTSA  should  set  "guidelines"  for 
when  a  follow-up  notification  would  be 
required. 

As  previously  stated.  NHTSA  believes 
that  it  is  important  for  it  to  retain 
substantial  discretion  and  flexibility  in 
order  to  carry  out  the  responsibility  to 
maximize  the  effectiveness  of  recalls. 


Setting  a  minimum  completion 
requirement  for  all  recalls  would 
seriously  restrict  this  flexibility. 
Moreover,  such  a  system  would  be 
neither  fair  nor  workable,  given  the 
number  of  factors  that  affecl  the 
completion  rate,  such  as  the  nature  of 
the  item  (whether  vehicle,  tire  or 
equipment),  its  age,  the  seriousness  of 
the  defect,  and  the  means  used  to  notify 
owners  (e.g.,  individual  notification 
letter  or  public  notice). 

CAS  suggested  that  follow-up 
notification  should  be  required  for  all 
recalls  involving  a  defect  or 
noncompliance  that  poses  a  significant 
safety  risk.  In  addition  to  the  difficulty 
of  defining  when  a  defect  or 
noncompliance  presents  a  "significant 
safety  risk,"  the  agency  does  not  believe 
it  would  be  reasonable  to  impose  a 
requirement  such  as  this,  which  fails  to 
take  into  account  whether  a  recall  has 
achieved  a  high  completion  rate. 

CAS  also  commented  that  the  follow- 
up  notification  should  be  sent  by 
certified  mail,  not  post  card.  NHTSA 
continues  to  believe  that  it  should  retain 
discretion  to  decide  what  medium  or 
media  would  be  the  most  effective  for 
follow-up  notification  in  each 
individual  case. 

Mack  Truck  supported  the  follow-up 
notification  regulation,  noting  that  it  has 
a  practice  of  automatically  sending  a 
second  notice  if  recall  work  has  not 
been  done  on  a  vehicle  by  the  end  of  the 
second  calendar  quarter  of  a  recall 
campaign. 

Navistar  commented  that  the  recall 
completion  rate  should  be  based  on  the 
number  of  vehicles  in  service,  not  the 
number  produced.  The  agency  assumes 
that  this  comment  refers  to  one  of  the 
factors  the  NPRM  listed  for 
consideration  by  NHTSA  in  deciding 
whether  to  require  follow-up 
notification:  the  percentage  of  vehicles 
or  items  of  equipment  that  have  been 
presented  for  remedy  (proposed 
§  577.10(b)(1)).  The  agency  believes  it  is 
reasonable  to  continue  its  practice  of 
computing  recall  completion  rates  based 
on  the  number  of  recalled  units 
produced,  rather  than  the  number  in 
service  as  suggested  by  Navistar.  The 
number  of  items  produced  is  a  definite 
number  that  is  provided  to  NHTSA  by 
the  manufacturer  when  it  reports  its 
decision  that  there  is  a  safety-related 
defect  or  noncompliance,  whereas  the 
number  of  items  in  service  can  never  be 
more  than  a  rough  estimate.  Having 
such  a  definite  number  makes  it 
possible  for  NHTSA  to  compute  recall 
completion  rates  with  greater  accuracy 
than  would  be  possible  using  an 
estimate  of  how  many  items  are  in 
service. 


Moreover,  the  number  of  items  in 
service  will  change  during  the  course  of 
any  recall,  which  would  greatly 
complicate  the  task  of  arriving  at  precise 
completion  rates.  Moreover,  the  final 
rule  specifically  provides  that  recall 
completion  rate  is  only  one  of  several 
criteria  upon  which  the  agency  will  base 
a  decision  to  require  a  follow-up 
notification.  In  deciding  whether  a 
recall  completion  rate  is  inadequate,  the 
agency  will  consider  the  age  of  the 
recalled  items  and  other  factors  which 
might  significantly  reduce  the  number 
of  items  in  service  at  the  time  of  the 
recall.  It  recognizes  that  a  lower 
completion  rate  is  to  be  expected  where 
there  has  been  significant  attrition  in  the 
population  qf  items  in  use  by  the  time 
of  the  recall,  or  where  the  nature  of  the 
recalled  item  (e.g..  something  that  is 
disposable  or  very  inexpensive)  makes  it 
less  likely  that  owners  will  respond  to 
a  recall. 

Navistar  also  commented  that  NHTSA 
should  only  require  a  follow-up 
notification  where  it  can  be  shown  that 
it  will  significantly  improve  the 
completion  rate.  Such  a  standard  is 
unworkable  and  is  also  inconsistent 
with  the  language  Congress  used  in 
authorizing  NHTSA  to  require  follow-up 
notification.  It  would  be  difficult,  if  not 
impossible,  to  demonstrate  in  advance 
that  a  follow-up  notification  would 
result  in  a  significant  improvement  of 
the  recall  completion  rate.  Moreover, 
the  Navistar  standard  is  inconsistent 
with  49  U.S.C.  30119(e),  which 
authorizes  the  agency  to  order  a  second 
notification  when  "notification  *   *   • 
has  not  resulted  in  an  adequate  number 
of  vehicles  or  items  of  motor  vehicle 
equipment  being  returned  for  remedy." 

Navistar  also  expressed  concern  that 
unnecessary  follow-up  notices  could 
result  in  customer  confusion  and  wasted 
effort,  especially  when  recalled  vehicles 
are  old  and  a  significant  number  have 
been  scrapped.  The  agency  believes  that 
the  criteria  to  be  considered  by  the 
agency  will  provide  adequate  protection 
against  the  "wasted  effort"  that  Navistar 
fears. 

Polk  commented  that  state  vehicle 
registration  records  do  not  identify 
lessors/ lessees,  so  that  obtaining  this 
information  for  renotification  purpose 
would  be  extremely  difficult.  'The 
agency  has  addressed  these  concerns  in 
the  sections  of  the  final  rule  concerned 
with  leased  vehicle  notification  by 
requiring  all  notification  letters  to 
include  a  statement  directing  lessors  to 
notify  their  lessees.  See  49  CFR  577.5(i). 

Toyota  suggested  adding  another 
factor  to  be  considered:  the  likelihood 
that  the  owner  will  experience  the 
safety-related  defect  or  noncompliance. 


NHTSA  does  not  believe  that  this  is  an 
appropriate  criterion.  In  the  large 
majority  of  recalls,  there  is  no  way  of 
predicting  the  likelihood  that  an  owner 
will  experience  the  defect  or 
noncompliance.  It  would  be 
inconsistent  with  the  purpose  of  the 
Act,  which  is  to  prevent  accidents, 
injuries  and  fatalities  before  they 
happen,  to  fail  to  notify  an  owner  based 
on  a  prediction  that  the  problem  is  not 
likely  to  occur  in  a  particular  vehicle. 
The  final  rule  does  take  account  of  the 
fact  that  there  may  be  instances  in 
which  the  population  that  is  appropriate 
for  follow-up  notification  will  be 
smaller  than  that  covered  by  the  original 
recall  campaign.  Section  577.10(d) 
allows  NHTSA  to  narrow  the  scope  of 
the  population  that  will  receive  follow- 
up  notification  in  appropriate  instances. 

Toyota  also  commented  that  a  low 
completion  rate  should  not  be  the  only 
reason  the  agency  uses  to  justify 
requiring  renotification.  In  §  577.10(b), 
the  final  rule  lists  five  specific  factors, 
including  but  not  limited  to  the 
completion  rate,  that  the  agency  may 
consider.  It  also  authorizes  NHTSA  to 
consider  other  factors  that  are  consistent 
with  the  purpose  of  the  Act. 

NHTSA 's  Toil-Free  Hotline 

The  agency  is  adopting  a  final  rule 
amending  §  577.5(g)(l)(vii)  to  state  that 
the  telephone  number  for  its  toll-free 
Auto  Safety  Hotline  for  calls  originating 
in  the  Washington,  D.C.  area  is  (202) 
366-0123.  The  agency  received  no 
comments  on  this  proposed  change. 

Technical  Amendments 

NHTSA  is  adopting  several  technical 
amendments  to  49  CFR  Parts  552,  554. 
573  and  577  that  are  needed  to  make 
these  parts  consistent  with  the  new 
codification  of  the  enabling  statute  as 
Chapter  301  of  Title  49  of  the  United 
States  Code  (Pub.  L.  103-272  (July  5, 
1994))  and  with  the  language  of  the 
amendments  adopted  today.  These 
amendments  did  not  appear  in  the 
NPRM,  but  do  not  require  notice  and 
comment  because  they  are  technical 
amendments  only.  They  do  not  change 
the  meaning  of  these  regulations. 

With  respect  to  part  552,  the  technical 
amendments  are  as  follows.  Because  the 
final  rule  amends  the  title  of  §  552.8  to 
replace  "Determination  whether  to 
commence  a  proceeding"  with 
"Notification  of  agency  action  on  the 
petition,"  the  contents  to  part  552  is 
amended  to  reflect  this  change.  In 
addition,  §  30162(a)  of  Title  49  of  the 
United  States  Code  now  refers  to  a 
petition  for  a  proceeding  to  decide, 
rather  than  to  determine,  whether  to 
issue  an  order  requiring  a  manufacturer 


to  provide  notification  and  remedy  for 
a  safety-related  defect  or 
noncompliance.  Accordingly,  §552.1, 
Scope,  is  amended  to  change  the  word 
"determination"  to  "decision."  Section 
552.2,  Purpose,  is  amended  to  change 
"determinations"  to  "decisions." 
Section  552.3.  General,  is  amended  to 
change  "determine"  to  "decide."  The 
first  sentence  of  §  552.7,  Public  Meeting, 
is  amended  to  change  "determination" 
to  "decision."  Finally,  §  552.9(b),  Grant 
of  Petition,  is  amended  to  change 
"determine"  to  "decide." 

The  agency  is  also  adopting  the 
following  technical  amendments  to  part 
554.  The  contents  section  is  amended  to 
change  the  word  "determinations"  to 
"decisions"  for  the  headings  of 
§§  554.10  and  554.11.  Section  554.2. 
Purpose,  is  amended  to  change 
"National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)"  to  "49  U.S.C. 
Chapter  301."  Section  554.3, 
Application,  is  amended  to  change  the 
statutory  citations  to  reflect  the  new 
codification  in  Title  49.  The  headings  of 
§§  554.10  and  554.11  are  amended  to 
change  the  word  "determinations"  to 
"decisions,"  in  order  to  be  consistent 
with  the  new  statutory  language  at  49 
U.S.C.  30118.  The  text  of  these 
subsections  is  also  amended  to  replace 
the  words  "determinefsl"  or 
"determination"  with  "decide[s]"  or 
"decision",  respectively,  wherever  they 
appear. 

"The  technical  amendments  to  part  573 
are  as  follows.  Paragraphs  (b)-(f)  of 
§  573.3  are  amended  to  change  the 
words  "determined  to  exist"  to 
"decided  to  exist."  The  definition  of 
"Act"  in  the  first  paragraph  of  §  573.4, 
Definitions,  is  amended  to  replace  "the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (15 
U.S.C.  1381,  etseq.)"  vdth  "49  U.S.C 
Chapter  301."  The  agency  is  also 
amending  the  second  sentence  of 
§  573.5(c)(1)  to  replace  "§  110(e)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1399(e)"  with  "49 
U.S.C.  §  30164(a)."  The  latter  two 
amendments  are  necessary  because  the 
July  1994  codification  repealed  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended,  and 
replaced  it  with  a  codification  in  Title 
49  of  the  United  States  Code.    . 

The  agency  is  adopting  the  fralowing 
technical  amendments  to  part  5r7.  The 
Contents  to  part  577  is  amendie^  by 
changing  "Sec.  577.5  Notification 
pursuant  to  a  manufacturer's 
determination"  to  "Sec.  577.5 
Notification  pursuant  to  a 
manufacturer's  decision";  and  by 
changing  "Sec.  577.6  Notification 
pursuant  to  Administrator's 
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determination"  to  "Sec.  577.6 
Notincation  pursuant  to  Administrator*!! 
decision."  Section  577.4.  Oeflnitions.  is 
amended  by  changing  the  deHnition  of 
the  term  "Act"  from  "the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966.  as  amended,  15  U.S.C.  1391  et 
seq. "  to  "49  U.S.C.  Chapter  301." 

The  title  of  section  577.5  is  changed 
from  "Notification  pursuant  to  a 
manufacturer's  determination"  to 
"Notiflcation  pursuant  to  a 
manufacturer's  decision."  The  first 
sentence  of  §  577.5(a)  is  amended  by 
changing  "section  157  of  the  Act"  to  "49 
U.S.C.  30118(e)."  Paragraphs  (1)  and  (2) 
of  §  577.5(c)  are  amended  to  replace  the 
word  "determined"  with  "decided"  in 
the  text  to  be  used  by  manufacturers  in 
recall  notification  letters.  Section 
577.5(d)  is  amended  by  changing 
"determines"  to  "decides." 

The  title  of  §  577.6  is  changed  from 
"Notification  pursuant  to 
Administrator's  determination"  to 
"Notification  pursuant  to 
Administrator's  decision."  Section 
577.6(a)  is  amended  by  changing 
"section  152  of  the  Act"  to  '49  U.S.C. 
section  30118(b).  "  Section  577.6(b)  is 
amended  by  changing  "determines"  to 
"decides"  in  subsection  (3):  by  changing 
"determination"  to  "decision"  in 
subsection  (5):  by  changing 
"determination"  to  "decision"  in 
subsections  (9)(i)  (A)  and  (C):  and  by 
changing  "determination"  to  "daeision" 
in  subsections  (10)(iv)  and  (11).  Section 
577.6(c)(1)  is  amended  by  changing 
"determination"  to  "decision."  Section 
577.7,  Time  and  manner  of  notification, 
is  amended  by  revising  subsection 
(a)(2)(ii)(B)  by  replacing  "determined" 
by  "decided."  by  replacing  "necessary" 
with  "required"  and  by  replacing 
"determine"  with  "require." 

Rulemaking  Analyses  and  Notices 

J.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  final  rule 
and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures. 

The  provisions  of  this  final  rule  that 
would  result  in  additional  costs  would 
be  the  one  that  extends  from  five  to  a 
maximum  of  eight  years  the  period  for 
which  motor  vehicle  manufacturers 
must  retain  records  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety:  and  the  one  that 
authorizes  NHTSA  to  require 
manufacturers  of  motor  vehicles  and 


motor  vehicle  equipment  to  mail  a 
follow-up  notification  of  a  safety-related 
defect  or  noncompliance  if  it  determines 
that  the  number  of  vehicles  or  items  of 
equipment  that  have  received  the 
remedy  is  inadequate. 

Other  provisions  that  will  result  in 
additional  costs  are  the  one  that  would 
require  vehicle  lessors  to  mail 
notification  of  safety-related  defects  or 
noncompliances  with  Federal  motor 
vehicle  safety  standards  to  each  lessee 
of  a  vehicle  covered  by  the  notification 
and  remedy  campaign  and  the 
requirement  that  les.sors  maintain  lists 
of  les.sees  to  whom  they  send  such 
notification. 

The  costs  associated  with  requiring 
manufacturers  to  retain  records  for  a 
longer  period  should  be  minimal  if  not 
negligible,  and  would  be  offset  by  the 
benefit  that  would  result  from  the 
manufacturers'  ability  to  determine  the 
existence  of  safety-related  defects  and 
noncompliances  with  safety  standards 
in  a  wider  range  of  vehicles,  as  well  as 
the  enhancement  of  NHTSA 's 
enforcement  efforts,  particularly  with 
respect  to  latent  defects  and 
noncompliances.  The  cost  of  sending 
out  a  follow-up.notification  will  be  less 
than  that  incurred  for  an  initial 
notification,  as  it  will  be  required  only 
in  those  cases  in  which  the  agency 
makes  a  determination  that  the  response 
to  the  first  notification  is  inadequate; 
and  will  only  involve  a  fraction  of  the 
vehicles  or  items  of  equipment  subject 
to  the  initial  recall,  i.e..  those  that  have 
not  yet  been  remedied.  The  cost  of  the 
follow-up  notification  will  be 
outweighed  by  the  benefit  of  increasing 
the  number  of  noncompliant  and 
defective  vehicles  and  items  of  motor 
vehicle  equipment  that  are  remedied.  In 
addition,  the  provisions  relating  to 
follow-up  notification  are  required  by 
the  amendments  added  by  ISTEA. 

The  cost  of  vehicle  lessor  notification 
of  lessees  is  offset  by  the  safety  benefit 
that  would  result  from  the  increased 
number  of  individuals  who  would 
return  for  remedy  a  vehicle  or  item  of 
equipment  that  has  a  safety-related 
defect  or  does  not  comply  with  a 
Federal  motor  vehicle  safety  standard. 
In  addition,  this  provision  is  required  by 
the  amendments  added  by  ISTEA. 

The  cost  of  the  requirement  that 
vehicle  les.sors  maintain  lists  of  lessees 
of  leased  vehicles  involved  in 
notification  and  remedy  camf>aigns  is 
outweighed  by  the  fact  that  these 
records  will  enable  NHTSA  to  enforce 
the  statutory  requirement  that  lessees  be 
notified  of  the  existence  of  safety-related 
defects  or  standards  noncompliances  in 
their  vehicles  and  of  the  availability  of 
a  remedy  without  charge  for  the  defect 


or  noncompliance.  In  addition,  the 
information  to  be  retained  is  minimal, 
consisting  only  of  the  identities  of  the 
vehicle,  the  lessee  and  the  recall,  and 
the  date  the  lessor  sent  the  notification 
to  the  lessee. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  proposed 
rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  regulations  implementing  the 
statutory  amendment  authorizing 
NHTSA  to  require  a  follow-up 
notification  in  instances  where  it 
determines  that  an  initial  notification 
has  not  resulted  in  the  remedy  of  an 
adequate  number  of  defective  or  non- 
complying  vehicles  or  items  of  motor 
vehicle  equipment  will  affect  motor 
vehicle  equipment  manufacturers  who 
are  small  businesses.  However,  the 
agency  anticipates  that  the  effect  on 
those  entities  will  not  be  significant 
because  the  proposed  regulations 
implementing  this  provision  allow 
fiexibility  in  the  amount  of  information 
that  would  be  required  for  the  second 
notification,  and  also  permit  reducing 
postage  costs  through  the  use  of  post- 
cards instead  of  first-class  letters  in 
appropriate  circumstances. 

"The  new  provisions  requiring  lessors 
to  notify  lessees  of  safety-related  defects 
or  noncompliances  in  leased  motor 
vehicles,  which  are  being  adopted 
pursuant  to  a  statutory  amendment-- 
requiring  such  notification,  will  also 
affect  vehicle  lessors  who  are  small 
businesses.  However.  NHTSA 
anticipates  that  the  effect  of  these 
amendments  on  these  entities  will  be 
minimized  by  the  exception  to  the 
requirement  for  notification  by  the 
lessor  in  cases  where  a  lessor  and  a 
manufacturer  have  agreed  that  the 
manufacturer  will  notify  lessees 
directly.  In  addition,  the  amendments 
provisions  should  result  in  a  safety 
benefit  as  more  leased  vehicles  will  be 
returned  for  remedy  of  safety-related 
defects  and  noncompliances  with 
Federal  motor  vehicle  safety  standards. 

With  respect  to  the  additional 
recordkeeping  requirements  adopted  for 
vehicle  lessors,  the  amount  of 
information  required  is  small  and 
should  not  place  any  significant  cost 
burdens  on  the  lessors.  "The  information 
is  essential  to  the  agency's  ability  to 
enforce  the  new  provisions  requiring 
lessors  to  notify  lessees  of  safety-related 
defects  and  noncompliances  with 
Federal  motor  vehicle  safety  standards 
in  their  vehicles,  and  the  economic 


impact  will  be  outweighed  by  the 
benefit  to  safety  from  NHTSA's  ability 
to  enforce  this  provision  effectively. 

To  the  extent  the  above  amendments 
do  have  an  impact  on  small  businesses, 
those  impacts  are  minimal  and  would 
be  offset  by  the  safety  benefits  that  they 
would  provide. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  analyzed  the  environmental 
impacts  of  this  rulemaking  action  and 
determined  that  implementation  of  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  new  record-keeping 
requirements  will  not  introduce  any 
new  or  harmful  matter  into  the 
environment. 

4.  Paperwork  Reduction  Act 

Certain  provisions  in  the  final  rule 
that  would  require  manufacturers  to 
submit  information  to  NHTSA,  and  to 
retain  other  information,  are  considered 
to  be  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  The 
provision  in  the  rule  that  would  require 
vehicle  lessors  to  retain  information  is 
considered  to  be  an  information 
collection  requirement,  as  that  term  is 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  in  5  CFR  part  1320. 
Accordingly,  this  requirement  has  been 
submitted  to  OMB  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Comments  on  the 
proposed  information  collection 
requirements  were  solicited  in  the 
NPRM.  No  comments  on  these 
requirements  were  received  by  NHTSA. 

5.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subfects 

49  CFR  Part  552 

Administrative  practice  and 
procedure;  Motor  vehicle  safety; 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  554 

Administrative  practice  and 
procedure;  Motor  vehicle  safety. 


49  CFR  Part  573 

Imports;  Motor  vehicle  safety;  Motor 
vehicles;  Reporting  and  recordkeeping 
requirements;  tires. 

49  CFR  Part  576 

Motor  vehicle  safety;  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  577 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing, 
parts  552.  554,  573,  576,  and  577  of  title 
49  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  552— PETITIONS  FOR 
RULEMAKING,  DEFECT,  AND 
NONCOMPLIANCE  ORDERS 

1.  The  authority  citation  for  Part  552 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30111,  30118,  30162; 
delegation  of  authority  at  49  CFR  1.50. 

2.-3.  Section  552.1  is  revised  to  read 
as  follows: 

§552.1     Scope. 

This  part  establishes  procedures  for 
the  submission  and  disposition  of 
petitions  filed  by  interested  persons 
pursuant  to  49  U.S.C.  Chapters  301,  305, 
321, 323, 325,  327,  329  and  331  to 
initiate  rulemaking  or  to  make  a 
decision  that  a  motor  vehicle  or  item  of 
replacement  equipment  does  not 
comply  with  an  applicable  Federal 
motor  vehicle  safety  standard  or 
contains  a  defect  which  relates  to  motor 
vehicle  safety. 

4.  Section  552.2  is  revised  to  read  as 
follows: 

§  552.2    Purpose. 

The  purpose  of  this  part  is  to  enable 
the  National  Highway  Traffic  Safety 
Administration  to  identify  and  respond 
on  a  timely  basis  to  petitions  for 
rulemaking  or  defect  or  noncompliance 
decisions,  and  to  inform  the  public  of 
the  procedures  following  in  response  to 
such  petitions. 

5.  Section  552.3  is  revised  to  read  as 
follows: 

§  552.3    General 

Any  interested  person  may  file  with 
the  Administrator  a  petition  requesting 
him: 

(a)  to  commence  a  proceeding 
respecting  the  issuance,  amendment  or 
revocation  of  a  motor  vehicle  safety 
standard,  or 

(b)  to  commence  a  proceeding  to 
decide  whether  to  issue  an  order 
concerning  the  notification  and  remedy 
of  a  failure  of  a  motor  vehicle  or  item 
of  replacement  equipment  to  comply 
with  an  applicable  motor  vehicle  safety 


standard  or  a  defect  in  such  vehicle  or 
equipment  that  relates  to  motor  vehicle 
safety. 

6.  Section  552.6  is  revised  to  read  as 
follows: 

§  552.6    Technical  review. 

The  appropriate  Associate 
Administrator  conducts  a  technical 
review  of  the  petition.  The  technical 
review  may  consist  of  an  analysis  of  the 
material  submitted,  together  with 
information  already  in  the  possession  of 
the  agency.  It  may  also  include  the 
collection  of  additional  information,  or 
a  public  meeting  in  accordance  with 
§552.7. 

7.  Section  552.8  is  revised  to  read  as 
follows: 

§  552.8    Notification  of  agency  action  on 
ttie  petition. 

After  considering  the  technical  review 
conducted  under  §  552.6,  and  taking 
into  account  appropriate  factors,  which 
may  include,  among  others,  allocation 
of  agency  resources,  agency  priorities 
and  the  likelihood  of  success  in         » 
litigation  which  might  arise  from  the 
order,  the  Administrator  will  grant  or 
deny  the  petition.  NHTSA  will  notify 
the  petitioner  of  the  decision  to  grant  or 
deny  the  petition  within  120  days  after 
its  receipt  of  the  petition. 

PART  554— STANDARDS 
ENFORCEMENT  AND  DEFECT 
INVESTIGATIONS 

8.  The  authority  citation  for  part  554 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103,  30111- 
112,  30117-121,  30162.  30165-67;  delegation 
of  authority  at  49  CFR  1.50. 

9.-10.  Section  554.2  is  revised  to  read 
as  follows: 

§  554.2    Purpose. 

The  purpose  of  this  part  is  to  inform 
interested  persons  of  the  procedures 
followed  by  the  National  Highway 
Traffic  Safety  Administration  in  order 
more  fairly  and  effectively  to  implement 
49  U.S.C.  Chapter  301. 

11.  Section  554.3  is  revised  to  read  as 
follows: 

§554.3    Application. 

This  part  applies  to  actions, 
investigations,  and  defect  and 
noncompliance  decisions  of  the 
National  Highway  traffic  Safety 
Administration  under  49  U.S.C.  30116, 
30117,  30118,  30120  and  30165. 

12.  Section  554.10  is  amended  by 
revising  paragraphs  (a),  (b),  (c). 
introductory  test,  (c)(2)  and  (c)(4),  and 
by  removing  paragraph  (e),  to  read  as 
follows: 
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1564.10    InltM  dMMons  and  putxtc 
maatlnga. 

(a)  An  initial  decision  of  failure  to 
comply  with  safety  standards  or  of  a 
safety-related  defect  is  made  by  the 
Administrator  or  his  delegate  based  on 
the  completed  investigative  file 
compiled  by  the  appropriate  office. 

(b)  The  decision  is  communicated  to 
the  manufacturer  in  a  letter  which 
makes  available  all  information  on 
which  the  decision  is  based.  The  letter 
advises  the  manufacturer  of  his  right  to 
present  information,  views,  and 
arguments  to  establish  that  there  is  no 
defect  or  failure  to  comply  or  that  the 
alleged  defect  does  not  a^ect  motor 
vehicle  safety.  The  letter  also  specifies 
the  time  and  place  of  a  public  meeting 
for  the  presentation  of  arguments  or  sets 
a  date  by  which  written  comments  must 
be  submitted.  Submission  of  all 
information,  whether  at  a  public 
meeting  or  in  written  form,  is  normally 
scheduled  about  30  days  after  the  initial 
decision.  The  deadline  for  submission 
of  information  can  be  extended  for  good 
cause  shown. 

(c)  Public  notice  of  an  initial  decision 
is  made  in  a  Federal  Register  notice 
that— 

•  •        •        •        • 

(2)  Summarizes  the  information  on 
which  the  decision  is  based. 

***** 

(4)  States  the  time  and  place  of  a 
public  meeting  or  the  deadline  for 
written  submission  in  which  the 
manufacturer  and  interested  persons 
may  present  information,  views,  and 
arguments  respecting  the  decision. 

•  *        •         *         • 

13.  Section  554.11  is  revised  to  read 
as  follows: 

$  554.1 1     Final  decisions. 

(a)  The  Administrator  bases  his  flnal 
decision  on  the  completed  investigative 
file  and  on  information,  views,  and 
arguments  submitted  at  the  public 
meeting. 

(b)  If  the  Administrator  decides  that  a 
failure  to  comply  or  a  safety-related 
defect  exists,  he  orders  the  manufacturer 
to  furnish  the  notiTication  specified  in 
49  U.S.C.  301 18  and  301 19  and  to 
remedy  the  defect  or  failure  to  comply. 

(c)  If  the  Administrator  closes  an 
investigation  following  an  initial 
determination,  without  making  a  fmal 
determination  that  a  failure  to  comply 
or  a  safety-related  defect  exists,  he  or 
she  will  so  notify  the  manufacturer  and 
publish  a  notice  of  that  closing  in  the 
Federal  Register. 

(d)  A  statement  of  the  Administrator's 
Hnal  decision  and  the  reasons  for  it 
appears  in  each  completed  public  Tile. 


PART  573— 0€FECT  AND 
NONCOMPLIANCE  REPORTS 

14.  The  authority  citation  for  part  573 
is  revised  to  read  as  follows: 

Authority:  49  U  S.C.  30102-103.  30112. 
30117-121.  30166-167:  delegation  of 
authority  at  49  CFR  1.50. 

1 573.3    [Amand^d] 

15.  Section  573.3  is  amending  by 
revising  paragraphs  (b)  through  (0  to 
read  as  follows: 

***** 

(b)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  a 
motor  vehicle  or  equipment  item 
imported  into  the  United  States, 
compliance  with  §§  573.5  and  573.6  by 
either  the  fabricating  manufacturer  or 
the  importer  of  the  vehicle  or  equipment 
item  shall  be  considered  compliance  by 
both. 

(c)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  a 
vehicle  manufactured  in  two  or  more 
stages,  compliance  with  §§  573.5  and 
573.6  by  either  the  manufacturer  of  the 
incomplete  vehicle  or  any  subsequent 
manufacturer  of  the  vehicle  shall  be 
considered  compliance  by  all 
manufacturers. 

(d)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  an 
item  of  replacement  equipment  (except 
tires)  compliance  with  §§  573.5  and 
573.6  by  the  brand  name  or  trademark 
owner  shall  be  considered  compliance 
by  the  manufacturer.  Tire  brand  name 
owners  are  considered  manufacturers 
(49  U.S.C.  10102(b)(1)(E))  and  have  the 
same  reporting  requirements  as 
manufacturers. 

(e)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  an 
item  of  original  equipment  used  in  the 
vehicles  of  only  one  vehicle 
manufacturer,  compliance  with  §§573.5 
and  573.6  by  either  the  vehicle  or 
equipment  manufacturer  shall  be 
considered  compliance  by  both. 

([)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in 
original  equipment  installed  in  the 
vehicles  of  more  than  one  manufacturer, 
compliance  with  §573.5  is  required  of 
the  equipment  manufacturer  as  to  the 
equipment  item,  and  of  each  vehicle 
manufacturer  as  to  the  vehicles  in 
which  the  equipment  has  been  installed. 
Compliance  with  §  573.6  is  required  of 
the  manufacturer  who  is  conducting  the 
recall  campaign. 

16.  Section  573.4  is  amended  by 
revising  the  definition  of  "Act"  and  by 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 


§573.4    Definitions. 

•        •        •        •        • 

Act  means  49  U.S.C.  Chapter  301. 

***** 

Leased  motor  vehicle  means  any 
motor  vehicle  that  is  leased  to  a  person 
for  a  term  of  at  least  four  months  by  a 
lessor  who  has  leased  five  or  more 
vehicles  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  the  motor  vehicle. 

Lessee  means  a  person  who  is  the 
lessee  of  a  leased  motor  vehicle  as 
defined  in  this  section. 

Lessor  means  a  person  or  entity  that 
is  the  owner,  as  reflected  on  the 
vehicle's  title,  of  any  five  or  more  leased 
vehicles  (as  defined  in  this  section),  as 
of  the  date  of  notification  by  the 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  leased 
motor  vehicles. 

Readable  form  means  a  form  readable 
by  the  unassisted  eye  or  readable  by 
machine.  If  readable  by  machine,  the 
submitting  party  must  obtain  written 
confirmation  from  the  Office  of  Defects 
Investigation  immediately  prior  to 
submission  that  the  machine  is  readily 
available  to  NHTSA.  For  all  similar 
information  responses,  once  a 
manufacturer  has  obtained  approval  for 
the  original  response  in  that  form,  it  will 
not  have  to  obtain  approval  for  future 
submissions  in  the  same  form.  In 
addition,  all  coded  information  must  be 
accompanied  by  an  explanation  of  the 
codes  used. 

17.  Section  573.5  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)(1)  and  the  introductory 
text  of  paragraph  (c)(2),  by  adding 
paragraphs  (c)(2)(iv)  and  (v),  by 
redesignating  paragraph  (c)(8)  as 
paragraph  (c)(8)(i),  by  adding  new 
paragraphs  (c)(8)(ii)— (vi),  and  by 
adding  new  paragraphs  (c)(10)  and 
(c)(ll),  to  read  as  follows: 

§  573.5    Defect  and  noncompliance 
InfomMtion  report 

***** 

(c)  *   •   *  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  an 
imported  vehicle  or  item  of  equipment, 
the  agency  designated  by  the  fabricating 
manufacturer  pursuant  to  49  U.S.C. 

section  30164(a)  shall  be  also  stated. 

*   *   ft 

(2)  Identification  of  the  vehicles  or 
items  of  motor  vehicle  equipment 
potentially  containing  the  defect  or 
noncompliance,  including  a  description 
of  the  manufacturer's  basis  for  its 


determination  of  the  recall  population 
and  a  description  of  how  the  vehicles  or 
items  of  equipment  to  be  recalled  differ 
from  similar  vehicles  or  items  of 
equipment  that  the  manufacturer  has 
not  included  in  the  recall. 
***** 

(iv)  In  the  case  of  motor  vehicles  or 
items  of  motor  vehicle  equipment  in 
which  the  component  that  contains  the 
defect  or  noncompliance  was 
manufactured  by  a  different 
manufacturer  from  the  reporting 
manufacturer,  the  reporting 
manufacturer  shall  identify  the 
component  and  the  manufacturer  of  the 
component  by  name,  business  address, 
and  business  telephone  number.  If  the 
reporting  manufacturer  does  not  know 
the  identity  of  the  manufacturer  of  the 
component,  it  shall  identify  the  entity 
from  which  it  was  obtained. 

(v)  In  the  case  of  items  of  motor 
vehicle  equipment,  the  manufacturer  of 
the  equipment  shall  identify  by  name, 
business  address,  and  business 
telephone  number  every  manufacturer 
that  purchases  the  defective  or 
noncomplying  component  for  use  or 
installation  in  new  motor  vehicles  or 
new  items  of  motor  vehicle  equipment. 
***** 

(8)(i)  A  description  of  the 
manufacturer's  program  for  remedying 
the  defect  or  noncompliance.  The 
manufacturer's  program  will  be 
available  for  inspection  in  the  public 
docket.  Room  5109.  Nassif  Building,  400 
Seventh  Street,  SW,  Washington  EKi; 
20590. 

(ii)  If  a  manufacturer  anticipates  that 
its  notification  campaign  will 
commence  more  than  30  days  after  it 
has  notified  NHTSA  that  a  safety-related 
defect  or  noncompliance  exists,  or 
anticipates  that  the  notification 
campaign  will  not  be  completed  within 
75  days  after  it  has  notified  NHTSA  of 
that  decision,  the  manufacturer  shall 
include  with  its  report  to  NHTSA  a 
proposed  schedule  for  the  notification 
campaign,  from  commencement  through 
completion.  If  the  remedy  for  the  defect 
or  noncompliance  is  not  available  at  the 
time  of  the  owner  notification,  the 
report  shall  state  when  the  remedy  will 
be  provided  to  owners.  The 
manufacturer  shall  also  identify  and 
describe  in  detail  the  factors  on  which 
the  proposed  schedule  is  based.  The 
manufacturer's  proposed  schedule  shall 
be  subject  to  disapproval  by  the 
Administrator,  if  the  Administrator 
determines  that  it  will  lead  to 
unreasonable  delays  in  the  notification 
of  and  remedy  for  the  defect  or 
noncompliance. 


(iii)  The  manufacturer  shall  describe 
any  factors  that  it  anticipates  could 
interfere  with  its  ability  to  adhere  to  the 
proposed  schedule  and  state  with 
specificity  the  likely  effect  of  each  such 
factor. 

(iv)  A  manufacturer  that  is  unable  to 
conduct  its  notification  campaign  in 
accordance  with  the  schedule  submitted 
pursuant  to  paragraph  (c)(8)(ii)  of  this 
section,  or  that  is  otherwise  unable  to 
complete  owner  notification  within  75 
days  after  notifying  NHTSA  of  its  defect 
or  noncompliance  decision,  shall 
promptly  advise  NHTSA  of  its  inability 
to  do  so  and  provide  an  explanation  for 
such  inability,  along  with  a  revised 
schedule,  or  a  new  schedule  in  those 
instances  in  which  the  manufacturer 
had  not  previously  submitted  a 
schedule.  Such  submission  shall 
contain  the  basis  for  the  new  or  revised 
schedule,  which  shall  also  be  subject  to 
disapproval  by  the  Administrator. 

(v)  If  a  manufacturer  intends  to  file  a 
petition  for  an  exemption  from  the 
recall  requirements  of  the  Act  on  the 
basis  that  a  defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  it  shall  notify  NHTSA  of 
that  intention  in  its  original  report  to 
NHTSA  of  the  defect  or  noncompliance. 
If  such  a  petition  is  filed  and 
subsequently  denied,  the  time  period 
under  which  an  owner  notification 
schedule  must  be  filed  under  paragraph 
(c)(8)  of  this  section  shall  run  from  the 
date  of  the  denial  of  the  petition. 

(vi)  If  a  manufacturer  advises  NHTSA 
that  it  intends  to  file  such  a  petition, 
and  does  not  do  so  within  the  30-day 
period  established  by  49  CFR  556.4(c), 
the  time  periods  for  ascertaining 
whether  an  owner  notification  schedule 
must  be  filed  under  this  section  shall 
run  from  the  end  of  that  30-day  period. 
Any  such  schedule  must  be  filed  no 
later  than  the  fifth  business  day  after 
that  date. 
***** 

(10)  Except  as  authorized  by  the 
Administrator,  the  manufacturer  shall 
submit  a  copy  of  its  proposed  owner 
notification  letter  to  the  Office  of 
Defects  Investigation  ("ODI")  no  fewer 
than  five  Federal  government  business 
days  before  it  intends  to  begin  mailing 
it  to  owners.  Submission  shall  be  made 
by  any  means  which  permits  the 
manufacturer  to  verify  promptly  that  the 
copy  of  the  proposed  letter  was  in  fact 
received  by  ODI  and  the  date  it  was 
received  by  ODI. 

(11)  The  manufacturer's  campaign 
number,  if  it  is  not  identical  to  the 
identification  number  assigned  by 
NHTSA. 

18.  Section  573.6  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a),  adding  a  new  paragraph  (b)(6)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  573.6    Quarterly  reports. 

(a)  Each  manufacturer  who  is 
conducting  a  defect  or  noncompliance 
notification  campaign  to  manufacturers, 
distributors,  dealers,  or  owmers  shall 
submit  to  NHTSA  a  report  in 
accordance  with  paragraphs  (b),  (c),  and 
(d)  of  this  section.  *   *   * 

(b)  *   *   * 

(6)  In  reports  by  equipment 
manufacturers,  the  number  of  items  of 
equipment  repaired  and/or  returned  by 
dealers,  other  retailers,  and  distributors 
to  the  manufacturer  prior  to  their  first 
sale  to  the  public. 
***** 

(d)  The  reports  required  by  this 
section  shall  be  submitted  in  accordance 
with  the  following  schedule,  except  that 
if  the  due  date  specified  below  falls  on 
a  Saturday,  Sunday  or  Federal  holiday, 
the  report  shall  be  submitted  on  the  next 
day  that  is  a  business  day  for  the 
Federal  government: 

(1)  For  the  first  calendar  quarter 
(January  1  through  March  31),  on  or 
before  April  30; 

(2)  For  the  second  calendar  quarter 
(April  1  through  June  30),  on  or  before 
July  30; 

(3)  For  the  third  calendar  quarter  (July 
1  through  September  30),  on  or  before 
October  30;  and 

(4)  For  the  fourth  calendar  quarter 
(October  1  through  December  31),  on  or 
before  January  30. 

19.  Section  573.7  is  amended  by 
revising  the  heading  of  the  section  and 
by  adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§  573.7    Lists  of  purchasers,  owners, 
lessors  and  lessees. 

***** 

(d)  If  a  manufacturer  has  in  its 
possession  at  the  time  it  sends 
notification  of  a  safety-related  defect  or 
noncompliance  information  that  a 
vehicle  concerning  which  notification 
has  been  sent  is  a  leased  motor  vehicle, 
the  list(s)  maintained  by  a  manufacturer 
pursuant  to  paragraph  (a)  of  this  section 
shall  identify  the  vehicle  as  a  leased 
motor  vehicle,  and  shall  identify  the 
person  or  entity  to  whom  notification 
was  sent  as  the  lessor  or  lessee  of  the 
vehicle  (as  appropriate),  if  that 
information  is  known  to  the 
manufacturer.  The  manufacturer  may 
also  maintain  a  separate  list  which 
includes  only  leased  vehicles,  provided 
that  it  is  clearly  identified  as  such,  and 
that  it  meets  the  other  requirements  for 
a  list  prepared  pursuant  to  paragraph  (a) 
of  this  section. 
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(e)  Each  lessor  of  leased  motor 
vehicles  shall  maintain,  in  a  form 
suitable  for  inspection,  such  as 
computer  information  storage  devices  or 
card  files,  a  list  of  the  names  and 
addresses  of  all  lessees  to  which  the 
lessor  has  provided  notification  of  a 
defect  or  noncompliance  pursuant  to  49 
CFR  577.5(i).  The  list  shall  also  include 
the  make,  model,  and  vehicle 
identification  number  of  each  such 
leased  vehicle,  and  either  the  date  on 
which  the  lessor  mailed  notification  of 
the  defect  or  noncompliance  to  the 
lessee,  or  a  statement  that  the 
manufacturer  agreed  on  a  specified  date 
to  mail  the  notification  directly  to  the 
lessee.  A  manufacturer  that  provides 
notification  directly  to  lessees  shall 
maintain  a  list  containing  the  same 
information  as  that  required  by  this 
paragraph  to  be  maintained  by  lessors 
sending  notifications  to  lessees.  The 
information  required  by  this  paragraph 
must  be  retained  by  the  manufacturer  or 
lessor  (whichever  sent  the  notification 
to  the  lessee)  for  one  calendar  year  from 
the  date  the  vehicle  lease  expires. 

20.  Section  573.8  is  revised  to  read  as 
follows: 

§  573.8    Notices,  bulletins,  and  other 
communications. 

Each  manufacturer  shall  furnish  to  the 
NHTSA  a  copy  of  all  notices,  bulletins, 
and  other  communications  (including 
those  transmitted  by  computer,  telefax 
or  other  electronic  means,  and  including 
warranty  and  policy  extension 
communiques  and  product 
improvement  bulletins),  other  than 
those  required  to  be  submitted  pursuant 
to  §  573.5(c)(9),  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  lessor, 
lessee,  or  purchaser,  regarding  any 
defect  in  its  vehicles  or  items  of 
equipment  (including  any  failure  or 
malfunction  beyond  normal 
deterioration  in  use,  or  any  failure  of 
performance,  or  any  flaw  or  unintended 
deviation  from  design  specifications), 
whether  or  not  such  defect  is  safety- 
related.  Copies  shall  be  in  readable  form 
and  shall  be  submitted  monthly,  not 
more  than  five  (5)  working  days  after  the 
end  of  each  month. 

PART  576— RECORD  RETENTION 

21.  The  authority  citation  for  part  576 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30112,  30115,  30117- 
121.  3016&-167;  delegation  of  authority  at  49 
CFR  1.50. 

22.  Section  576.5  is  revised  to  read  as 
follows: 


f  57S^    Basic  requirements. 

Each  manufacturer  of  motor  vehicles 
shall  retain  as  specified  in  §576.7  every 
record  described  in  §  576.6  for  eight 
years  from  the  last  date  of  the  model 
year  in  which  the  vehicle  to  which  it 
relates  was  produced. 

23.  Section  576,6  is  revised  to  read  as 
follows: 

§  579.6    Records. 

Records  to  be  retained  by 
manufacturers  under  this  part  include 
all  documentary  materials,  films,  tapes, 
and  other  information-storing  media 
that  contain  information  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety.  Such  records 
include,  but  are  not  hmited  to, 
communications  from  vehicle  users  and 
memoranda  of  user  complaints;  reports 
and  other  documents,  including 
material  generated  or  communicated  by 
computer,  telefax  or  other  electronic 
means,  that  are  related  to  work 
performed  under,  or  claims  made  under, 
warranties;  service  reports  or  similar 
documents,  including  electronic 
transmissions,  from  dealers  or 
manufacturer's  field  personnel;  and  any 
lists,  compilations,  analyses,  or 
discussions  of  malfunctions  that  may  be 
related  to  motor  vehicle  safety 
contained  in  internal  or  external 
correspondence  of  the  manufacturer, 
including  communications  transmitted 
electronically. 

PART  577— DEFECT  AND 
NONCOMPLIANCE  NOTIFICATION 

24.  The  authority  citation  for  part  577 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103.  30112, 
30115,  30117-121,  30166-167;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

25.-26.  Section  577.4  is  amended  by 
revising  the  definition  of  "Act",  and  by 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

S  577.4    Definitions. 

•         *         *         •         *  ■ 

Act  means  49  U.S.C.  Chapter  30101- 
30169. 


Leased  motor  vehicle  means  any 
motor  vehicle  that  is  leased  to  a  person 
for  a  term  of  at  least  four  months  by  a 
lessor  who  has  leased  five  or  more 
vehicles  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  the  motor  vehicle. 

Lessee  means  a  person  who  is  the 
lessee  of  a  leased  motor  vehicle  as 
defined  in  this  section. 


Lessor  means  a  person  or  entity  that 
is  the  owner,  as  reflected  on  the 
vehicle's  title,  of  any  five  or  more  leased 
vehicles  (as  defined  in  this  section),  as 
of  the  date  of  notification  by  the 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  leased 
motor  vehicles. 
■        *        •        •        • 

27.  Section  577.5  is  amended  by 
revising  the  heading  of  the  section  and 
the  fourth  sentence  of  paragraph  (a),  by 
adding  a  new  fifth,  sixth  and  seventh 
sentence  to  paragraph  (a),  by  revising 
paragraphs  (c)(1)  and  (2)  and  the 
parenthetical  in  paragraph  (g)(l)(vii), 
and  by  adding  new  paragraphs  (h)  and 
(i),  to  read  as  follows: 

$  577.5    Notiflcatlon  pursuant  to  a 
manufacturer's  decision. 

(a)   *    *    *  The  information  required 
by  paragraphs  (d)  through  (h)  of  this 
section  may  be  presented  in  any  order. 
The  manufacturer  shall  mark  the 
outside  of  each  envelope  in  which  it 
sends  an  owner  notification  letter  with 
a  notation  that  includes  the  words 
"SAFETY,"  RECALL,  "  and  "NOTICE," 
all  in  capital  letters  and  in  type  that  is 
larger  than  that  used  in  the  address 
section,  and  is  also  distinguishable  from 
the  other  type  in  a  manner  other  than 
size.  Except  where  the  format  of  the 
envelope  has  been  previously  approved 
by  NHTSA,  each  manufacturer  must 
submit  the  envelope  format  it  intends  to 
use  to  NHTSA  at  least  5  Federal 
government  business  days  before 
mailing  to  owners,  in  the  same  manner 
as  is  required  by  §  573.5(c)(9)  for  owner 
notification  letters. 
***** 

(c)  •   *  • 

(1)  "(Manufacturer's  name  or 
division)  has  decided  that  a  defect 
which  relates  to  motor  vehicle  safety 
exists  in  (identified  motor  vehicles,  in 
the  case  of  notification  sent  by  a  motor 
vehicle  manufacturer;  identified 
replacement  equipment,  in  the  case  of 
notification  sent  by  a  replacement 
equipment  manufacturer);"  or 

(2)  "(Manufacturer's  name  or 
division)  has  decided  that  (identified 
motor  vehicles,  in  the  case  of 
notification  sent  by  a  motor  vehicle 
manufacturer;  identified  replacement 
equipment,  in  the  case  of  notification 
sent  by  a  replacement  equipment 
manufacturer)  fail  to  conform  to  Federal 
Motor  Vehicle  Safety  Standard  No. 
(number  and  title  of  standard)." 

(g)   *   *   * 
(1)  •   -   * 
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(vii)  •   *  •  (Washington,  DC  area 
residents  may  call  202-366- 
0123)  *   •   * 

•        •        •        •        • 

(h)  A  statement  that  describes  a 
lessor's  obligation  under  Federal  law  to 
provide  a  lessee  of  the  vehicle  to  which 
the  notification  letter  refers  with  a  copy 
of  the  letter;  and  to  maintain  a  record 
which  identifies  the  lessee(s)  to  whom 
it  sent  a  copy  of  the  letter,  the  date  it 
sent  the  letter,  and  the  Vehicle 
Identification  Numbers)  of  the 
vehicle(s)  that  it  has  leased  to  that  lessee 
and  to  which  the  notification  applies. 
The  statement  must  also  include  the 
definition  of  "lessor"  set  forth  in  §577.4 
of  this  part.  If  the  notification  is  being 
sent  directly  from  a  manufacturer  to  an 
individual  or  entity  that  the 
manufacturer  knows  to  be  a  lessee,  the 
manufacturer  need  not  include  a 
definition  of  lessor,  but  must  state  the 
requirement  of  Federal  law  regarding 
notification  of  lessees  and  that  it  is 
providing  notification  in  place  of  the 
lessor. 

(i)  Any  lessor  who  receives  a 
notification  of  a  determination  of  a 
safety-related  defect  or  noncompliance 
pertaining  to  any  leased  motor  vehicle 
shall  send  a  copy  of  such  notice  to  the 
lessee  as  prescribed  by  §  577.7(a)(2)(iv). 
This  requirement  applies  to  both  initial 
and  follow-up  notifications,  but  does 
not  apply  where  the  manufacturer  has 
notified  a  lessor's  lessees  directly. 

28.  Section  577.6  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (a),  paragraphs  (b)(2)(i)  and 
(ii),  (b)(3),  and  (b)(5),  paragraphs 
(b)(9)(i)(A)  and  (C),  and  paragraphs 
(b)(10)(iv),  (b)(ll).  and  {c)(l),  to  read  as 
follows: 

$  577.6    Notification  pursuant  to 
Administrator's  decision. 

(a)  Agency-ordered  notification.  When 
a  manufacturer  is  ordered  pursuant  to 
49  U.S.C.  30118(b)  to  provide 
notification  of  a  defect  or 
noncompliance,  he  shall  provide  such 
notification  in  accordance  with  §§  577.5 
and  577.7,  except  that  the  statement 
required  by  paragraph  (c)  of  §  577.5 
shall  indicate  that  the  decision  has  been 
made  by  the  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration. 

(b)  •  •  * 
(2)    •   •   • 

(i)  "The  Administrator  of  the  National 
Highway  Traffic  Safety  Administration 
has  decided  that  a  defect  which  relates 
to  motor  vehicle  safety  exists  in 
(identified  motor  vehicles,  in  the  case  of 
notification  sent  by  a  manufacturer  of 
motor  vehicles;  identified  replacement 
equipment,  in  the  case  of  notification 


sent  by  a  manufacturer  of  replacement 
equipment);"  or 

(ii)  "The  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration  has  decided  that 
(identified  motor  vehicles  in  the  case  of 
notification  sent  by  a  motor  vehicle 
manufacturer;  identified  replacement 
equipment,  in  the  case  of  notification 
sent  by  a  manufacturer  of  replacement 
equipment)  fail  to  conform  to  federal 
Motor  Vehicle  Safety  Standard  No. 
(number  and  title  of  standard)." 

(3)  When  the  Administrator  decides 
that  the  defect  or  noncompliance  may 
not  exist  in  each  such  vehicle  or  item  of 
replacement  equipment,  the 
manufacturer  may  include  an  additional 
statement  to  that  effect. 
***** 

(5)  A  clear  description  of  the 
Administrator's  stated  basis  for  his 
decision,  as  provided  in  his  order, 
including  a  brief  summary  of  the 
evidence  and  reasoning  that  the 
Administrator  relied  upon  in  making  his 
decision. 
***** 

(9)  *    *    • 
(i)   •    *   * 

(A)  A  statement  that  the  remedy  will 
be  provided  without  charge  to  the 
owner  if  the  Court  upholds  the 
Administrator's  decision; 
***** 

(C)  A  statement  that,  if  the  Court 
upholds  the  Administrator's  decision, 
he  will  reimburse  the  owTier  for  any 
reasonable  and  necessary  expenses  that 
the  owner  incurs  (not  in  excess  of  any 
amount  specified  by  the  Administrator) 
in  repairing  the  defect  or 
noncompliance  following  a  date, 
specified  by  the  manufacturer,  which 
shall  not  be  later  than  the  date  of  the 
Administrator's  order  to  issue  this 
notification. 
***** 

(10)  *  •  • 

***** 

(iv)  The  manufacturer's 
recommendations  of  service  facilities 
where  the  owner  could  have  the  repairs 
performed,  including  (in  the  case  of  a 
manufacturer  required  to  reimburse  if 
the  Administrator's  decision  is  upheld 
in  the  court  proceeding)  at  least  one 
service  facility  for  whose  charges  the 
owner  will  be  fully  reimbursed  if  the 
Administrator's  decision  is  upheld. 

(11)  A  statement  that  further  notice 
will  be  mailed  by  the  manufacturer  to 
the  owner  if  the  Administrator's 
decision  is  upheld  in  the  court 
proceeding. 
***** 

(c)   •   *   * 


(1)  The  statement  required  by 
paragraph  (c)  of  §  577.5  shall  indicate 
that  the  decision  has  been  made  by  the 
Administrator  and  that  his  decision  has 
been  upheld  in  a  proceeding  in  the 
Federal  courts;  and 
***** 

29.  Section  577.7  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)(1),  by  adding  a  new  last 
sentence  to  paragraph  (a){2){i),  and  by 
adding  new  paragraph  (a)(2)(iv),  and 
revising  paragraph  (a)(2)(ii)(B),  to  read 
as  follows: 

§  577.7    Time  and  manner  of  notification. 

(a)  •  *  • 

(1)  Be  furnished  within  a  reasonable 
time  after  the  manufacturer  first  decides 
that  either  a  defect  that  relates  to  motor 
vehicle  safety  or  a  noncompliance 
exists.  The  Administrator  may  order  a 
manufacturer  to  send  the  notification  to 
owners  on  a  specific  date  where  the 
Administrator  finds,  after  consideration 
of  available  information  and  the  views 
of  the  manufacturer,  that  such 
notification  is  in  the  public  interest.  The 
factors  that  the  Administrator  may 
consider  include,  but  are  not  limited  to, 
the  severity  of  the  safety  risk;  the 
likelihood  of  occurrence  of  the  defect  or 
noncompliance;  whether  there  is 
something  that  an  owner  can  do  to 
reduce  either  the  likelihood  of 
occurrence  of  the  defect  or 
noncompliance  or  the  severity  of  the 
consequences;  whether  there  will  be  a 
delay  in  the  availability  of  the  remedy 
from  the  manufacturer;  and  the 
anticipated  length  of  any  such  delay. 

(2)  *   *   * 

(i)  *   *   '  The  manufacturer  shall  also 
provide  notification  to  each  lessee  of  a 
leased  motor  vehicle  that  is  covered  by 
an  agreement  between  the  manufacturer 
and  a  lessor  under  which  the 
manufacturer  is  to  notify  lessees  directly 
of  safety-related  defects  and 
noncompliances. 

(ii)   •   •   • 

***** 

(B)  (Except  in  the  case  of  a  tire)  if 
decided  by  the  Administrator  to  be 
required  for  motor  vehicle  safety,  by 
public  notice  in  such  manner  as  the 
Administrator  may  require  after 
consultation  with  the  manufacturer. 
***** 

(iv)  In  the  case  of  a  notification  to  be 
sent  by  a  lessor  to  a  lessee  of  a  leased 
motor  vehicle,  by  first-class  mail  to  the 
most  recent  lessee  known  to  the  lessor. 
Such  notification  shall  be  mailed  within 
ten  days  of  the  lessor's  receipt  of  the 
notification  from  the  vehicle 
manufacturer. 
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30.  Section  577.8  is  revised  to  read  as 
follows: 

§577.8    Olsclainwr*. 

(a)  A  notification  sent  pursuant  to 
§§  577.5.  577.6,  577.9  or  577.10 
regarding  a  defect  which  relates  to 
motor  vehicle  safety  shall  not,  except  as 
speciHcally  provided  in  this  part, 
contain  any  statement  or  implication 
that  there  is  no  defect,  that  the  defect 
does  not  relate  to  motor  vehicle  safety, 
or  that  the  defect  is  not  present  in  the 
owner's  or  lessee's  vehicle  or  item  of 
replacement  equipment.  This  section 
also  applies  to  any  notification  sent  to 

a  lessor  or  directly  to  a  lessee  by  a 
manufacturer. 

(b)  A  notification  sent  pursuant  to 
§§577.5,  577.6,  577.9  or  577.10 
regarding  a  noncompliance  with  an 
applicable  motor  vehicle  safety  standard 
shall  not,  except  as  speciHcally 
provided  in  this  part,  contain  any 
statement  or  implication  that  there  is 
not  a  noncompliance,  or  that  the 
noncompliance  is  not  present  in  the 
owner's  or  lessee's  vehicle  or  item  of 
replacement  equipment.  This  section 
also  applies  to  any  notification  sent  to 

a  lessor  or  directly  to  a  lessee  by  a 
manufacturer. 

31.  A  new  §  577.10  is  added  to  read 
as  follows: 

f  577. 1 0    Follow-up  notification. 

(a)  If,  based  on  quarterly  reports 
submitted  pursuant  to  §  573.6  of  this 
part  or  other  available  information,  the 
Administrator  decides  that  a 
notification  of  a  safety-related  defect  of 
a  noncompliance  with  a  Federal  motor 
vehicle  safety  standard  sent  by  a 
manufacturer  has  not  resulted  in  an 
adequate  number  of  vehicles  or  items  of 
equipment  being  returned  for  remedy, 
the  Administrator  may  direci  the 
manufacturer  to  send  a  follow-up 
notification  in  accordance  with  this 
section.  The  scope,  timing,  form,  and 
content  of  such  follow-up  notification 
will  be  established  by  the 
Administrator,  in  consultation  with  the 
manufacturer,  to  maximize  the  number 
of  owners,  purchasers,  and  lessees  who 
will  present  their  vehicles  or  items  of 
equipment  for  remedy. 

(b)  The  Administrator  may  consider 
the  following  factors  in  deciding 
whether  or  not  to  require  a 
manufacturer  to  undertake  a  follow-up 
notification  campaign: 

(1)  The  percentage  of  covered  vehicles 
or  items  of  equipment  that  have  been 
presented  for  the  remedy; 

(2)  The  amount  of  time  that  has 
elapsed  since  the  prior  notification(s): 

(3)  The  likelihood  that  a  follow-up 
notiHcation  will  increase  the  number  of 


vehicles  or  items  of  equipment  receiving 
the  remedy; 

(4)  The  seriousness  of  the  safety  risk 
from  the  defect  or  noncompliance: 

(5)  Whether  the  prior  notif]cation(s) 
undertaken  by  the  manufacturer 
complied  with  the  requirements  of  the 
statute  and  regulations;  and 

(6)  Such  other  factors  as  are  consistent 
with  the  purpose  of  the  statute. 

(c)  A  manufacturer  shall  be  required 
to  provide  a  follow-up  notification 
under  this  section  only  with  respect  to 
vehicles  or  items  of  equipment  that  have 
not  been  returned  for  remedy  pursuant 
to  the  prior  notification(s). 

(d)  Except  where  the  Administrator 
determines  otherwise,  the  follow-up 
notification  shall  be  sent  to  the  same 
categories  of  recipients  that  received  the 
prior  notification(s). 

(e)  A  follow-up  notiHcation  must 
include: 

(1)  A  statement  that  identifies  it  as  a 
follow-up  to  an  earlier  communication; 

(2)  A  statement  urging  the  recipient  to 
present  the  vehicle  or  item  of  equipment 
for  remedy;  and 

(3)  Except  as  determined  by  the 
Administrator,  the  information  required 
to  be  included  in  the  initial  notification. 

(f)  The  manufacturer  shall  mark  the 
outside  of  each  envelope  in  which  it 
sends  a  follow-up  notification  in  a 
manner  which  meets  the  requirements 
of  §  577.5(a)  of  this  part. 

(g)  Notwithstanding  any  other 
provision  of  this  Part,  the  Administrator 
may  authorize  the  use  of  other  media 
besides  first-class  mail  for  a  follow-up 
notification. 

Issued  on:  March  24.  1995. 
Ricardo  Martinez, 

Administralor. 

|FR  Doc.  95-«130  Filed  4-4-95:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Docket  No.  950118017-6081-02;  1.0. 
122994A] 

RIN  0648-AH82 

Atlantic  Sea  Scallop  Fishery; 
Framework  Adjustment  4;  Temporary 
Reduction  in  Crew  Size  Limit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


summary:  NMFS  issues  this  Hnal  rule  to 
implement  Framework  Adjustment  4  to 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  This 
framework  adjustment  temporarily 
adjusts  the  maximum  crew  limit  on 
certain  vessels  participating  in  the 
scallop  fishery  from  nine  to  seven 
through  February  29, 1996. 
EFFECTIVE  DATE:  May  1,  1995. 
ADDRESSES:  Copies  of  Amendment  4,  its 
regulatory  impact  review,  the  initial 
regulatory  flexibility  analysis,  the  final 
supplemental  environmental  impact 
statement,  and  the  supporting 
documents  for  Framework  Adjustment  4 
are  available  from  Douglas  Marshall. 
Executive  Director.  New  England 
Fishery  Management  Council.  Suntaug 
Office  Park.  5  Broadway,  Saugus.  MA 
01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  )ones.  NMFS.  Fishery  Policy  Analyst, 
508-281-9273. 
SUPPt.EMENTARY  INFORMATION: 

Background 

The  final  rule  implementing 
Amendment  4  to  the  FMP  was 
published  on  January  19, 1994  (59  FR 
2757).  with  an  effective  date  for  most 
measures  of  March  1.  1994.  The 
amendment  retained  the  FMP's 
objectives  to:  (1)  Restore  adult  stock 
abundance  and  age  distribution;  (2) 
increase  yield  per  recruit  for  each  stock; 
(3)  evaluate  plan  research,  development 
and  enforcement  costs;  and  (4) 
minimize  adverse  environmental 
impacts  on  sea  scallops. 

Amendment  4  changed  the  primary 
management  strategy  from  a  meat  count 
(size)  control  to  effort  control.  The 
amendment  controls  total  fishing  effort 
through  limited  access  permits  and  a 
schedule  of  reductions  in  allowable 
days-at-sea.  Supplemental  measures 
include  limits  on  increases  in  vessel 
fishing  power  to  control  the  amount  of 
fishing  pressure  and  to  help  control  the 
size  of  scallops  landed,  gear  restrictions, 
and  limits  on  the  number  of  crew 
members.  The  amendment  also  includes 
a  framework  procedure  for  adjusting  the 
management  measures  in  the  FMP. 
Initially,  the  maximum  crew  size  was 
set  at  nine. 

In  response  to  very  high  levels  of 
recruitment  documented  in  the  Mid- 
Atlantic  resource  area  (Regional 
Director's  Status  Report,  January  1994), 
the  New  England  Fishery  Management 
Council  (Council)  recommended 
lowering  the  maximum  crew  size  limit 
from  nine  to  seven  until  December  31, 
1994.  NMFS  concurred  and  through 
Framework  Adjustment  1,  which  was 
published  on  July  19,  1994  (59  FR 


36720),  with  an  effective  date  of  August 
17,  1994,  lowered  the  maximum  crew 
size  from  nine  to  seven  until  December 
31, 1994. 

Because  the  conditions  that  justified 
lowering  the  maximum  crew  size  limit 
to  seven  still  exist,  the  Council 
recommended  extending  the  maximum 
crew  size  limit  of  seven  through  the  end 
of  the  1995-96  scallop  fishing  year. 

The  adjustments  being  made  through 
the  framework  process  (§  650.40)  are 
within  the  scope  of  analyses  contained 
in  Amendment  4  and  the  Bnal 
supplemental  environmental  impact 
statement.  Supplemental  rationale  and 
analyses  of  expected  biological  effects, 
economic  impacts,  impacts  on 
employment,  and  safety  concerns  are 
contained  within  the  supporting 
documents  for  Framework  Adjustments 
1  and  4  (see  ADDRESSES). 

NMFS  is  adjusting  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  650,  subpart  C.  The  Council 
followed  this  procedure,  by  developing 
and  analyzing  the  actions  over  the  span 
of  at  least  two  Council  meetings,  on 
October  26  and  December  8, 1994. 
However,  because  the  December  8, 
1994,  meeting  was  not  announced  as  the 
second  and  final  of  the  two  required 
meetfiigs,  the  Council  recommended 
that  the  Director,  Northeast  Region, 
NMFS  (Regional  Director)  publish  the 
measures  contained  in  Framework 
Adjustment  4  as  a  proposed  rule  to 
ensure  that  the  public  has  been  afforded 
sufficient  opportunity  for  notice  and 
comment. 


In  accordance  with  the  regulations, 
public  comments  on  the  framework 
adjustment  were  taken  by  the  Council 
during  its  October  26.  1994.  and 
December  8.  1994,  meetings.  The 
comments  made  at  those  meetings,  as 
well  as  written  comments  received, 
were  discussed  in  detail  in  the  proposed 
rule  (60  FR  8622,  February  15, 1955) 
and  are  not  repeated  here. 

No  additional  comments  were 
received  during  the  comment  period 
that  followed  publication  of  the 
proposed  rule,  and  the  proposed  rule  is 
adopted  as  final  without  change. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

When  this  rule  was  proposed,  the 
Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that,  if 
adopted  as  proposed,  it  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because:  (1)  It  would  be  unlikely  to 
force  vessels  to  cease  or  substantially 
modify  operations,  (2)  many  vessels 
already  carried  crew  sizes  of  seven  or 
less  because  of  low  stock  abundance  of 
sea  scallops,  and  (3)  short-term  benefits 
of  harvesting  immature  sea  scallops  in 
1995  that  have  nevei  produced  yoimg 
for  future  years  would  be  greatly 
outweighed  by  longer-term  benefits  to 
small  entities  for  the  next  several  years. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 


List  of  Subiects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  29,  1995. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  650  is  amended 
as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  650.21,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  650.21    Gear  and  crew  restrictions. 


(c)  Crew  restrictions.  Limited  access 
vessels  participating  in  or  subject  to  the 
scallop  DAS  allocation  program  may 
have  no  more  than  seven  people  aboard, 
including  the  operator,  when  not 
docked  or  moored  in  port  through 
February  29.  1996,  and  nine  people 
aboard  when  not  docked  or  moored  in 
port  thereafter,  including  the  operator, 
unless  participating  in  the  small  dredge 
program  specified  in  paragraph  (e)  of 
this  section,  or  otherwise  authorized  by 
the  Regional  Director. 
*         •        •        •        • 

(FR  Doc.  95-8249  Filed  3-30-95;  3:55  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  piartcipate  in  ttie 
rule  maiung  pnor  to  ttw  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servtca 
7  CFR  Part  956 

[Doctot  No.  »4AMA-FV -956-1;  FV«3-»5«- 
1PR] 

Sweet  Onions  Qrown  In  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Secretary's 
Decision  and  Referendum  Order  on  the 
Proposed  Marketing  Agreement  and 
Order 

agency:  Agricultural  Marketing  Service, 
USD  A. 


ACTION:  Proposed  rule. 


SUMMARV:  This  decision  proposes  the 
issuance  of  a  marketing  agreement  and 
order  for  Walla  Walla  Sweet  Onions  in 
southeast  Washington  and  northeast 
Oregon  and  provides  growers  the 
opportunity  to  vote  in  a  referendum  to 
determine  if  they  favor  the  proposed 
order.  For  thepurposes  of  this 
document,  the  term  "Walla  Walla  Sweet 
Onions"  refers  to  sweet  onions  grown  in 
the  proposed  production  area,  which 
consists  of  designated  parts  of  Walla 
Walla  County,  Washington,  and 
designated  parts  of  Umatilla  County, 
Oregon.  The  proposed  order  and 
agreement  would  authorize  production 
and  marketing  research  and  marketing 
development  and  promotion  projects, 
including  paid  advertising,  and  would 
authorize  container  markings.  The  order 
would  be  administered  by  a  ten-member 
committee  consisting  of  six  producer 
members,  three  handler  members,  and  a 
public  member.  The  order  would  be 
financed  by  assessments  on  handlers  of 
Walla  Walla  Sweet  Onions  grown  in  the 
production  area.  A  primary  objective  of 
this  program  would  be  to  improve 
producer  returns  by  strengthening 
consumer  demand  through  various 
promotional  activities  and  by  reducing 
production  and  marketing  costs  through 
production  and  marketing  research. 
Walla  Walla  Sweet  Onion  producers 
would  vote  in  a  referendum  to 


determine  if  they  favor  issuance  of  the 
proposed  marketing  order. 
DATES:  The  referendum  shall  be 
conducted  from  April  7  through  April 
14, 1995.  The  representative  period  for 
the  purpose  of  the  referendum  herein 
ordered  is  January  1,  1994,  through 
December  31.  1994. 

FOR  FURTMCR  INFORMATION  CONTACT:  Gary 
D.  Olson.  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  S.W.  Third  Avenue, 
room  369,  Portland.  Oregon,  97204; 
telephone:  503-326-2724.  FAX:  503- 
326-7440;  or  Robert  F.  Matthews, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456.  room 
2523-S,  Washington.  D.C.  20090-6456; 
telephone:  202-r«90-0464,  FAX;  202- 
720-5698. 

SUPPt-EMEMTARV  INfORMATKX:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing,  issued  October  26,  1993.  and 
published  in  the  Federal  Register  on 
October  29.  1S93  (58  FR  58105); 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
to  the  Proposed  Marteting  Agreement 
and  Order,  issued  November  3,  1994. 
and  published  in  the  Federal  Register 
on  November  10,  1994  (59  FR  56254). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code, 
and  is  therefore  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

This  proposed  marketing  agreement 
and  order  was  formulated  on  the  record 
of  a  public  hearing  held  at  Walla  Walla. 
Washington,  on  November  15,  1993,  to 
consider  a  proposed  marketing 
agreement  and  order  regulating  the 
handling  of  sweet  onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act,  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 
Approximately  25  witnesses,  including 
Walla  Walla  Sweet  Onion  producers, 
handlers,  and  a  Washington  State 
University  researcher,  testified  in 
support  of  the  order.  Proponents 


emphasized  that  Walla  Walla  Sweet 
Onion  producers  need  a  Federal 
marketing  order  to  effectively  compete 
with  other  sweet  onion  producing  areas. 
No  one  present  at  the  hearing  testified 
in  opposition  to  the  proposed  order.  At 
the  close  of  the  hearing.  January  15, 
1994,  was  established  as  the  date  by 
which  briefs,  statements,  and  proposed 
corrections  to  the  transcript  were  due. 
No  briefs  were  received. 

The  proponents  testified  that  Walla 
Walla  Sweet  Onion  producers,  in  order 
to  remain  competitive  with  other  sweet 
onion,  producing  areas,  must  conduct 
research  and  promotion  programs  to 
reduce  production  and  marketing  costs 
and  increase  sales.  Such  programs 
should  include  production  and 
marketing  research  projects  and 
promotioni projects,  including  paid 
advertising. 

Testimony  indicated  that  voluntary 
research  and  development  efforts  by  the 
Walla  Walla  Sweet  Onion  industry  have 
not  been  successful  because  of  the  lack 
of  a  coherent  research  and  development 
pten  with  broad-based  industry  sup'^ort. 
Also,  a  relatively  small  percentage  of  the 
U.S.  onion  crop  is  produced  in  the 
proposed  production  area  in  Walla 
Walla  County,  Washington,  and 
UmatiHa  County,  Oregon,  and 
individual  producers  and  handlers 
cannot  implement  an  effective  research, 
marketing  development,  and  promotion 
program.  By  contrast,  most  other  onion 
growing  areas  in  the  United  States  are 
large  enough  to  convince  private 
entities,  such  as  seed  companies,  to 
conduct  production  research  and 
developmental  efforts  with  the  result 
being  new  varieties  specifically  suited 
to  those  areas.  Proponents  believe  that 
an  industry-wide  program  is  therefore 
necessary  to  enable  the  pooling  of 
resources  to  address  common  problems. 
A  single  producer  or  even  two  or  three 
producers  cannot  marshal  the  resources 
necessary  to  conduct  effective  research, 
marketing,  and  promotion  programs 
including  paid  advertising. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  November  3.  1994.  filed  with  the 
Hearing  Clerk.  U.  S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  Thereto  by  December  12, 
1994. 
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One  exception  was  received  from  Mr. 
David  R.  Darrington  of  Agri-Pack,  Inc., 
Pasco.  Washington.  Mr.  Darrington's 
exception  concerned  :  (1)  His  belief  that 
the  proponent  group's  intent  was  to 
limit  the  production  of  Walla  Walla 
Sweet  Onions  and  competition  among 
Walla  Walla  producers  and  handlers;  (2) 
his  belief  that  low  producer  returns  in 
recent  years  were  due  to  low  quality 
onions;  (3)  the  extent  of  sweet  onion 
production  in  the  State  of  Washington; 
(4)  the  sweetness  of  Walla  Walla  onions 
on  a  season  to  season  basis;  and  (5)  the 
soil  type  required  to  grow  Walla  Walla 
Sweet  Onion  varieties  that  can  be 
marketed  as  Walla  Walla  Sweet  Onions, 
and  the  size  of  the  proposed  production 
area.  These  points  are  discussed  in  the 
Findings  and  Conclusions  below. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Administrator  of  the 
Agricultural  Marketing  Service 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  record 
indicates  that  there  are  approximately 
nine  handlers  of  Walla  Walla  Sweet 
Onions  in  the  proposed  production  area 
and  50  producers.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

During  the  1992  season,  commercial 
shipments  of  Walla  Walla  Sweet  Onions 
totaled  about  390,000  hundredweight  at 
an  average  f.o.b.  price  of  $16.60  per 
hundredweight  for  a  total  value  of 
$6,474,000.  An  indeterminate  volume, 
probably  about  10  percent,  was  sold  at 
roadside  stands.  While  there  is  a  great 
variance  in  the  size  of  individual 
handlers'  operations,  the  record 
indicates  that  nearly  all  of  the  handlers 
that  would  be  regulated  under  this  order 
would  qualify  as  small  firms  under  the 
SBA's  definition.  Witnesses  testified 
that  because  most  of  the  producers  and 
handlers  of  Walla  Walla  Sweet  Onions 
are  small,  they  are  unable  to 
individually  finance  the  types  of 
research  and  promotion  efforts  needed 
by  the  industry.  A  marketing  order 
program  would  provide  a  means  for 
these  small  entities  to  pool  their 
resources  and  work  together  to  solve 
their  common  problems.  Witnesses 
testified  that  such  action  is  necessary  for 
this  relatively  small  industry  to  remain 
profitable  in  the  face  of  intense 


competition  from  larger  production 
areas. 

Acreage  and  supplies  of  Walla  Walla 
Sweet  Onions  have  declined  in  recent 
years,  and  proponents  believe  that  the 
order  would  provide  a  much  needed 
means  of  halting  a  drop  in  grower 
returns  experienced  in  past  seasons. 
This  would  be  achieved  by 
strengthening  demand,  developing  new 
markets  for  existing  supplies  and 
encouraging  increased  production.  Also, 
costs  could  be  reduced  through 
production  research.  Thus,  the  order 
would  be  expected  to  have  a  positive 
impact  on  producer  returns. 

"The  order  would  authorize  the 
collection  of  assessments  from  handlers 
of  Walla  Walla  Sweet  Onions  grown  in 
designated  parts  of  Walla  Walla  County, 
Washington,  and  Umatilla  County, 
Oregon.  Assessment  funds  would  be 
used  to  finance  production  research 
projects  that  could  reduce  costs  by 
reducing  the  occurrence  of  onion 
diseases,  controlling  plant  pests,  and 
developing  varieties  with  more 
desirable  flavor,  quality,  and  size. 
Assessment  funds  could  also  be  used  to 
strengthen  demand  and  expand  markets 
for  Walla  Walla  Sweet  Onions  through 
marketing  research  and  development 
and  product  promotion  programs, 
including  paid  advertising.  Projects  to 
develop  better  methods  of  handling, 
shipping  or  storing  onions,  to  explore 
additional  or  alternative  uses  of  onions, 
to  check  nutritive  values,  and  similar 
research  are  some  examples  of 
marketing  research.  Examples  of 
marketing  development  projects  include 
exploring  marketing  possibilities, 
contacting  buyers,  distributing 
educational  material  relating  to  the 
handling  and  marketing  of.onions,  and 
the  dissemination  of  the  results  of 
current  or  past  marketing  research 
projects. 

The  order  would  be  administered  by 
a  committee  composed  of  Walla  Walla 
Sweet  Onion  producers,  handlers,  and  a 
public  member  nominated  by  growers 
and  handlers  and  selected  by  the 
Secretary  of  Agriculture  (Secretary). 
Daily  administration  of  the  order  would 
be  carried  out  by  a  staff  hired  by  the 
committee.  The  order  would  not 
regulate  the  production  of  Walla  Walla 
Sweet  Onions  and  would  place  no 
restriction  on  the  quality  or  quantities  of 
Walla  Walla  Sweet  Onions  that  could  be 
handled. 

The  principal  requirements  of  the 
order  that  would  affect  handlers  would 
be  the  requirements  that  they  pay 
assessments  on  fresh  market  shipments 
of  Walla  Walla  Sweet  Onions  to  fund 
research  and  promotion  programs  and 
that  container  markings  could  be 


regulated.  The  amount  of  the  assessment 
rate  is  not  specified  in  the  proposed 
order,  but  witnesses  at  the  hearing 
indicated  that  an  appropriate  rate  might 
be  five  cents  per  50-pound  bag  for 
administrative  costs;  research  and 
promotion  costs  could  require  an 
additional  five  to  seven  cents  per  bag  or 
more.  Any  assessment  rate  to  cover 
committee  expenses  that  may  be 
established  would  be  recommended  by 
the  committee  to  the  Secretary  for 
approval. 

"The  order  would  also  impose  some 
reporting  and  recordkeeping 
requirements  on  handlers.  Handler 
testimony  indicated  that  the  expected 
burden  that  would  be  imposed  with 
respect  to  these  requirements  would  be 
negligible.  Most  of  the  information  that 
would  be  reported  to  the  committee  is 
already  compiled  by  handlers  for  other 
uses  and  is  readily  available.  In 
compliance  with  Office  of  Management 
and  Budget  (OMB)  regulations  (5  CFR 
part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  section  3504(h) 
of  that  Act,  the  information  collection 
and  recordkeeping  requirements  that 
may  be  imposed  by  this  order  have  been 
submitted  to  OMB  for  approval.  Those 
requirements  would  not  become 
effective  prior  to  OMB  approval.  Any 
requirements  imposed  would  be 
evaluated  against  the  potential  benefits 
to  be  derived  and  it  is  expected  that  any 
added  burden  resulting  from  increased 
recordkeeping  would  not  be  significant 
when  compared  to  those  anticipated 
benefits. 

Reporting  and  recordkeeping 
requirements  issued  under  comparable 
marketing  order  programs  impose  an 
average  annual  burden  on  each 
regulated  handler  of  about  one  hour  and 
a  two  year  record  retention  requirement. 
It  is  reasonable  to  expect  that  a 
comparable  burden  may  be  imposed 
under  this  order  on  the  estimated  nine 
handlers  of  Walla  Walla  Sweet  Onions. 

The  Act  requires  that  prior  to  the 
issuance  of  an  order,  a  referendum  be 
conducted  of  affected  producers  to 
determine  if  they  favor  issuance  of  the 
order.  The  ballot  material  that  will  be 
used  in  conducting  the  referendum  will 
be  submitted  to  and  approved  by  OMB 
prior  to  use.  It  is  estimated  that  it  would 
take  an  average  of  10  minutes  for  each 
of  the  approximately  50  Walla  Walla 
Sweet  Onion  growers  to  participate  in 
the  voluntary  referendum  balloting. 
Additionally,  it  has  been  estimated  that 
it  would  take  approximately  ten 
minutes  for  each  of  the  nine  handlers  to 
complete  the  marketing  agreement.  In 
determining  that  the  order  would  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities, 
all  of  the  issues  discussed  above  were 
considered.  The  order  provisions  have 
been  carefully  reviewed  and  every  effort 
has  been  made  to  eliminate  any 
unnecessary  costs  or  requirements. 
Although  the  order  may  impose  some 
additional  costs  and  requirements  on 
handlers,  it  is  anticipated  that  the  order 
would  help  to  strengthen  demand  for 
Walla  Walla  Sweet  Onions.  Therefore, 
any  additional  costs  should  be  offset  by 
the  benefits  derived  from  expanded 
markets  and  sales  benefitting  handlers 
and  producers  alike.  Accordingly,  it  is 
determined  that  the  order  would  not 
have  a  signiflcant  economic  impact  on 
a  substantial  number  of  small  handlers 
or  producers. 

Findings  and  Conclusions 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  and  determinations  included  in 
the  Recommended  Decision  set  forth  in 
the  November  10.  1994,  issue  of  the 
Federal  Register  (59  FR  56254)  are 
hereby  approved  and  adopted  subject  to 
the  following  additions  and 
modifications: 

In  his  exception.  Mr.  Darrington 
stated  his  support  for  research  and 
promotion  programs.  However,  he  also 
stated  that  he  believes  the  proponent 
group's  intent  is  to  limit  production  of 
Walla  Walla  Sweet  Onions  and 
competition  among  Walla  Walla 
producers  and  handlers.  The  Act.  which 
is  the  legislative  authority  for  the 
proposed  order,  provides  no  authority  to 
either  limit  the  production  of  a 
commodity  or  restrict  competition 
within  an  industry.  The  proposed 
production  area  has  been  recognized 
since  the  beginning  of  the  twentieth 
century  as  having  unique  soil 
properties,  properties  the  adjacent  areas 
do  not  share,  to  the  same  degree. 
However,  the  production  of  Walla  Walla 
Sweet  Onions  uses  less  than  half  of  the 
acreage  in  the  Walla  Walla  Valley; 
growers  wishing  to  produce  Walla  Walla 
Sweet  Onions  could  buy,  lease,  or  rent 
acreage  within  the  area.  Therefore,  the 
size  of  the  production  area  would  not 
adversely  affect  competition.  The  order, 
as  proposed,  would  authorize  research 
and  development  projects,  including 
paid  advertising.  The  order  also  would 
permit  the  committee,  a&  representatives 
of  the  industry,  to  establish,  with 
Secretarial  approval,  container  labeling 
requirements.  No  other  regulatory 
activity  would  be  authorized. 

Mr.  Darrington  stated  that  any  low 
grower  returns  in  recent  years  were  due 
to  poor  quality  onions,  not  poor  market 
conditions.  Poor  market  conditions  can 
be  the  result  of  poor  quality  product 


sold  on  the  market.  However,  poor 
market  conditions  can  also  be  caused  by 
excessive  supplies  of  local  product  in 
the  market  place  and  excessive  supplies 
of  onions  from  other  growing  areas,  or 
a  combination  of  all  of  these  factors. 
Although  this  part  of  Mr.  Darrington 's 
exception  could  have  merit,  it  does  not 
alter  the  Findings  of  the  Recommended 
Decision  which  addressed  poor  market 
conditions  for  Walla  Walla  Sweet 
Onions  because  poor  market  conditions 
often  are  a  result  of  a  poor  quality 
commodity. 

Mr.  Darrington  disagreed  with  the 
statement  in  the  Recommended 
Decision  that  half  or  more  of  the  non- 
storage  onions  grown  in  Washington 
came  from  the  Walla  Walla  Valley  and 
that  half  of  all  Walla  Walla  Sweet  Onion 
acreage  is  outside  the  Walla  Walla 
Valley.  The  exhibits  and  testimony 
presented  at  the  hearing  indicate  that 
the  Walla  Walla  Valley  produces  at  least 
half  of  Washington  State's  non-storage 
onion  crop.  The  evidence  does  not 
support  Mr.  Darrington 's  statement. 

Mr.  Darrington  also  stated  that  there 
are  other  areas  in  the  nation  that  have 
marketing  orders  for  their  specific 
onions,  but  none  of  them  are  restricted 
to  such  a  small  area  as  proposed  by  this 
order.  This  is  true.  However,  section  11 
(B)  of  the  Act  states  that  orders  issued 
under  this  section  shall  be  limited  in 
their  application  to  the  smallest  regional 
production  areas  or  regional  marketing 
areas,  or  both,  as  the  case  may  be,  which 
the  Secretary  flnds  practicable, 
consistently  with  carrying  out  such 
declared  policy.  The  record  indicates 
that  the  parts  of  Walla  Walla  and 
Umatilla  Counties  which  are  the 
proposed  production  area  constitute  the 
smallest  practicable  area. 

Mr.  Darrington  stated  that  climate  and 
variety  are  the  major  factors  determining 
the  sweetness  of  an  onion:  and  that 
there  are  years  when  Walla  Walla 
sweets  are  far  from  being  sweet  due  to 
the  growing  conditions.  This  is  probably 
true  of  all  onions,  but  has  no  relevance 
on  the  findings  of  the  recommended 
decision. 

Mr.  Darrington  further  states  that  the 
soil  type  in  the  proposed  production 
area  is  not  unique  to  that  area.  However, 
testimony  was  given  to  the  contrary; 
witnesses  stated  that  the  unique 
growing  conditions  in  the  proposed 
production  area,  particularly  the  low 
sulfur  content  of  the  soil,  yield  a 
sweeter,  milder  onion  than  is  grown 
elsewhere.  Therefore,  in  order  for  an 
onion  to  be  labeled  as  a  Walla  Walla 
Sweet,  it  would  have  to  be  produced  in 
the  proposed  production  area. 

Mr.  Darrington  states  that  the 
proposed  order  allows  any  onion 


variety,  other  than  a  sweet  Spanish 
hybrid,  grown  in  the  proposed 
production  area  to  be  called  a  Walla 
Walla  Sweet  Onion  and  that  there  are  a 
number  of  varieties  grown  in  the 
production  area  that  are  not  sweet.  Mr. 
Darrington  states  that  the  order  would 
permit  growers  within  the  production 
area  to  grow  whatever  variety  they  wish 
and  call  it  a  Walla  Walla  Sweet  Onion. 
As  the  order  is  proposed,  the  committee 
may,  with  the  approval  of  the  Secretary, 
exempt  individual  varieties  from  any 
regulations  issued  under  the  order.  "This 
would  allow  the  committee  to  prevent       < 
onions  that  do  not  qualify  as  "sweet 
onions"  from  being  marketed  as  Walla 
Walla  Sweet  Onions.  Thus,  it  is  the 
intent  that  the  Walla  Walla  onion 
industry  would  have  control  over  the 
varieties  of  onions  marketed  as  Walla 
Walla  Sweet  Onions. 

Mr.  Darrington  states  that  the  order 
proposes  that  onion  seeds  not  be 
regulated  under  the  order,  and  that 
producers  may  sell  seed  onions  grown 
within  the  production  area  wherever 
they  wish  outside  of  the  area.  Onions 
produced  from  any  Walla  Walla  onion 
seed  planted  outside  of  the  Walla  Walla 
Sweet  Onion  production  area  do  not 
qualify  as  Walla  Walla  Sweet  Onions. 
For  an  onion  to  be  assessed  and  marked 
as  a  Walla  Walla  Sweet  Onion,  it  must 
be  grown  within  the  Walla  Walla  Sweet 
Onion  production  area  established  by 
the  order  and  the  variety  must  be 
recognized  by  the  U.S.  Department  of 
Agriculture  or  recommended  by  the 
committee  and  approved  by  the 
Secretary  as  a  sweet  onion.  Onions  that 
do  not  meet  these  criteria  may  not  be 
marketed  as  Walla  Walla  Sweet  Onions 
and  would  not  be  assessed.  Therefore, 
although  Mr.  Darrington's  statement 
with  respect  to  onion  seeds  is  correct,  it 
is  not  relevant  to  this  discussion. 

Mr.  Darrington  states  that  the 
proposed  area  appears  to  be  very  self- 
serving  to  the  group  that  is  supporting 
this  order.  This  is  true,  inasmuch  as 
marketing  orders  and  agreements  are 
self  imposed  instruments  that  provide 
industry  members  with  a  means  to 
provide  orderly  marketing  conditions. 
This  proposed  order  would  authorize 
production  and  marketing  research  and 
marketing  development  and  promotion 
projects,  including  paid  advertising,  and 
would  authorize  container  markings. 
This  order  would  also  prohibit  onions 
grown  outside  of  the  proposed 
production  area  from  being  marketed  as 
Walla  Walla  Sweets,  thus  improving 
returns  to  producers  within  the 
production  area  by  strengthening 
consumer  demand  through  various 
promotional  activities  and  by  reducing 
production  and  marketing  costs  through 


production  and  marketing  research. 
Thus,  for  the  reasons  stated,  those  parts 
of  Mr.  Darrington's  exception  that  are 
relevant  are  denied. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  denied. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  "Order 
Regulating  the  Handling  of  Sweet 
Onions  Grown  in  the  Walla  Walla 
Valley  of  Southeast  Washington  and 
Northeast  Oregon."  This  document  has 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  findings  and  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision  be  published  in  the  Federal 
Register. 

Referendiun  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et.  seq.]  to  determine 
whether  the  issuance  of  the  annexed 
order  regulating  the  handling  of  sweet 
onions  grown  in  the  Walla  Walla  Valley 
of  southeast  Washington  and  northeast 
Oregon  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order,  who,  during  the 
representative  period  were  engaged  in 
the  production  of  sweet  onions  in  the 
Walla  Walla  Valley  of  southeast 
Washington  and  northeast  Oregon. 

■    The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  January  1,  1994, 
through  December  31.  1994. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Gary  D.  Olson  and  Robert  J.  Curry. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  1220  S.W.  Third  Avenue, 
room  369,  Portland  Oregon,  97204; 
telephone  503-326-2724.  FAX  503- 
326-7440. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 


Dated:  March  30, 1995. 
Patricia  A.  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

Order  Regulating  the  Handling  of 
Sweet  Onions  Grown  in  the  Walla  Walla 
Valley  of  Southeast  Washington  and 
Northeast  Oregon.' 

Findings  upon  the  basis  of  the  hearing 
record.  Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  a  proposed 
marketing  agreement  and  order 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order  regulate  the  handling  of  sweet 
onions  grown  in  the  production  area  in 
the  same  manner  as,  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  marketing  agreement  and 
order  are  limited  in  their  application  to 
the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  Walla 
Walla  Sweet  Onions  produced  in  the 
production  area  which  make  necessary 
different  terms  and  provisions 
applicable  to  different  parts  of  such 
area; and 

(5)  All  handling  of  Walla  Walla  Sweet 
Onions  grown  in  the  production  area  is 
in  the  current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  all 
handling  of  sweet  onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 


Washington  and  Northeast  Oregon,  shall 
be  in  conformity  to.  and  in  compliance 
with,  the  terms  and  conditions  of  the 
said  order,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
contained  in  the  Recommended 
Decision  issued  by  the  Administrator  on 
November  3, 1994,  and  published  in  the 
Federal  Register  on  November  10, 1994 
(59  FR  56254),  shall  be  and  are  the 
terms  and  provisions  of  this  order  and 
are  set  forth  in  full  herein.  Sections 
956.97  through  956.99  apply  only  to  the 
proposed  marketing  agreement  and  not 
to  the  proposed  order. 

1.  Title  7,  Chapter  IX  is  proposed  to 
be  amended  by  adding  part  956  to  read 
as  follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 


Subpart— Order  Regulating  Handling 

Definitions 

Sec. 

956.1 

Secretary. 

956.2 

Act. 

956.3 

Person. 

956.4 

Production  area. 

956.5 

Walla  Walla  Sweet  Onions. 

956.6 

Handler. 

956.7 

Registered  handler. 

956.8 

Handle. 

956.9 

Container. 

956.10 

Producer. 

956.11 

Varieties. 

956.12 

Committee. 

956.13 

Fiscal  period. 

Administrative  Committee 

956.20 

Establishment  and  membership 

956.21 

Term  of  office. 

956.22 

Nominations. 

956.23 

Selection. 

956.24 

Qualifications  and  acceptance. 

956.25 

Alternates. 

956.26 

Vacancies. 

956.27 

Failure  to  nominate. 

956.28 

Procedure. 

956.29 

Expenses. 

956.30 

Powers. 

956.31 

Duties. 

Expenses  and  Assessments 

956.40 

Expenses. 

956.41 

Budget. 

956.42 

Assessments. 

956.43 

Accounting. 

956.44 

Excess  funds. 

956.45 

Contributions. 

'  This  order  shall  not  t>ecome  effective  unless  and 
until  the  requirements  of  S  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


Research  and  Development 

956.50    Research  and  development 
Regulation 

956.61  Recommendation  for  regulations. 

"956.62  Container  markings. 

956.63  Handling  for  specified  purposes. 

956.64  Minimum  quantities. 

956.65  Notification  of  regulations. 

956.66  Safeguards. 
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Reports 

956.80    Reports  and  recordkeeping. 

^4isc•tl•n•ous  ProvisioBa 

956.85  Termination  or  suspension. 

956.87  Proceedings  after  termination. 

956.88  Effect  of  termination  or  amendment. 

956.89  Compliance. 

956.90  Right  of  the  Secretary. 

956.91  Duration  of  inununitie*. 
9U.92  Sgmts. 

•S6.93  Darogation. 

956.94  Personal  liability. 

956.95  Separability. 

956.96  Amendments. 

956.97  Counterparts. 

956.98  Additional  parties. 

956.99  Order  with  marketing  agreement. 

Authority:  7  U.S.C.  601-674.11 
Definitions 

§950.1     S«cr«tary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
ofHcer  or  employee  of  the  Department  of 
Agriculture  who  has  been  delegated,  or 
to  whom  authority  may  hereafter  be 
delegated,  the  authority  to  act  for  the 
Secretary. 

f9S«J    Act 

Act  means  Public  Act  No.  10,  73d 
Congress  (May  12,  1933),  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (Sec.  1-19,  48  Stat. 
31.  as  amended:  7  U.S.C.  601  et  seq.). 

f9M.3    PTton. 

Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§  9S6.4    Production  area. 

Production  area  means  a  tract  of  land 
in  Umatilla  County,  Oregon,  and  Walla 
Walla  County,  Washington,  based  on 
surveyors'  maps,  enclosed  by  the 
following  boundaries:  Commencing  at 
the  Southeast  comer  of  Section  13, 
Township  (Twp.)  5  North.  Range  (Rge.) 
36  East,  W.M.;  thence  Westerly  along 
the  South  line  of  Sections  13,  14,  15,  16, 
17,  and  18  in  Twp.  5  North,  Rge.  36 
East,  Sections  13,  14, 15, 16, 17,  and  18 
in  Twp.  5  North,  Rge.  35  East,  Sections 
13,  14,  15,  16, 17,  and  18  in  Twp.  5 
North,  Rge.  34  East.  Sections  13. 14.  and 
15  in  Twp.  5  North.  Rge.  33  East.  W.M. 
to  the  East  right  of  way  line  of  the 
Northern  Pacific  Railway,  as  it  runs 
Northwesterly  through  Vansyckle 
Canyon;  thence  Norm  westerly  along 
said  Easterly  right  of  way  line  to  a  point 
in  the  Northwest  1/4  of  Section  20. 
Twp.  7  North,  Rge.  32  East,  W.M.  where 
said  line  intersects  the  South  right  of 
way  of  the  Union  Pacific  Railway,  said 
intersection  being  commonly  known  as 
Zangar  Junction;  thence  Easterly  along 


said  South  right  of  way  line  of  the 
Union  Pacific  Railway  to  a  point  in  the 
Southwest  1/4  of  Section  23.  Twp.  7 
North.  Rge.  32  East  where  said  line 
intersects  the  South  right  of  way  line  of 
Washington  Stale  Highway  No.  12; 
thence  Easterly  along  said  South  right  of 
way  line  to  the  intersection  with  the 
West  line  of  Section  34.  Twp.  7  North. 
Rge.  33  East.  W.M.;  thence  North,  along 
the  West  line  of  Sections  34.  27.  22.  15. 
10,  and  3  in  Twp.  7  North,  Rge.  33  East, 
W.M.,  and  the  West  line  of  Sections  34. 
27.  and  22  in  Twp.  8  North,  Rge.  33 
East,  W.M.  to  the  Northwest  comer  of 
said  Section  22;  thence  East  along  the 
North  line  of  said  Section  22  to  the 
Northeast  comer  thereof;  thence  North 
along  the  West  line  of  Sections  14,  11, 
and  2  in  Twp.  8  North.  Rge.  33  East, 
W.M.  to  the  Northwest  comer  of  said 
Section  2;  thence  East  along  North  lines 
of  Sections  2  and  1  in  Twp.  8  North, 
Rge.  33  East.  W.M.  and  the  North  line 
of  Section  6.  Twp.  8  North.  Rge.  34  East. 
W.M.  to  the  centerline  of  the  Touchet 
River;  thence  Northerly  and  Easterly 
along  said  centerline  of  the  Touchet 
River  as  it  runs  through  Twp.  9  North, 
Rge.  34  East,  Twp.  9  North,  Rge.  35  East, 
Twrp.  10  North,  Rge.  35  East,  Twp.  10 
North,  Rge.  36  East,  Twp  9  North,  Rge. 
36  East,  and  Twp.  9  North.  Rge.  37  East 
to  a  point  on  the  East  line  of  Section  11 
in  Twp.  9  North.  Rge.  37  East,  W.M., 
thence  South  along  the  East  line  of 
Sections  11.  14.  23,  26,  and  35  in  Twp. 
9  North,  Rge.  37  East,  W.M.,  the  East 
lines  of  Sections  2,  11,  14.  23,  26.  and 
35  in  Twp.  8  North.  Rge.  37  fy^t.  W.M., 
the  East  lines  of  Sections  2,  11. 14.23. 
26.  and  35  in  Twp.  7  North.  Rge.  37 
East.  W.M..  and  the  East  lines  of 
Sections  2,  11,  and  fractional  Section  14 
in  Twp.  6  North,  Rge.  37  East,  W.M.,  to 
a  point  on  the  Washington -Oregon  State 
line;  thence  West  along  said  State  Line 
to  the  closing  comer  on  the  West  side 
of  Section  18  in  Twp.  6  North,  Rge.  37 
East,  W.M.;  thence  South  along  the  West 
line  of  Sections  18,  19.  30.  and  31  in 
Twp.  6  North.  Rge.  37  East.  W.M.  and 
the  West  line  of  Sections  6,  7.  and  18 
in  Twp.  5  North,  Rge.  37  East  to  the 
comer  common  to  Sections  18  and  19  in 
Twp.  5  North,  Rge.  37  East,  W.M.  and 
13  and  24  in  Twp.  5  North,  Rge.  36  East, 
W.M.,  Being  the  True  Poirft  of  Beginning 
of  this  Legal  Description. 

§95«.5    Walla  Walla  Sweet  Onions. 

Walla  Walla  Sweet  Onions  means  all 
varieties  of  Allium  cepa  grown  within 
the  production  area,  except  Spanish 
hybrid  varieties.  The  committee  may, 
with  the  approval  of  the  Secretary, 
exempt  individual  varieties  from  any  or 
all  regulations  issued  under  this  part. 


1966.6    Handier. 

Handler  is  synonymous  with  shipper 
and  means  any  person  (except  a 
common  or  contract  carrier  of  Walla 
Walla  Sweet  Onions  owned  by  another 
person)  who  handles  Walla  Walla  Sweet 
Onions  or  causes  Walla  Walla  Sweet 
Onions  to  be  handled. 

§956.7    Registered  handler. 

Registered  handler  means  any  f>erson 
with  adequate  facilities  for  preptaring 
Walla  Walla  Sweet  Onions  for 
commercial  market,  who  has  requested 
such  registration  and  is  so  recorded  by 
the  committee,  or  any  person  who  has 
access  to  such  facilities  and  has 
recorded  with  the  committee  the  ability 
and  willingness  to  assume  customary 
obligations  of  preparing  Walla  Walla 
Sweet  Onions  for  commercial  market. 
The  committee  may  recommend,  for 
approval  of  the  Secretary,  procedures 
with  respect  to  handler  registration. 

S  956.8    Handle. 

Handle  is  synonymous  with  ship  and 
means  to  package,  load,  sell,  transport, 
or  in  any  way  place  Walla  Walla  Sweet 
Onions  or  cause  Walla  Walla  Sweet 
Onions  to  be  placed  in  the  current  of 
commerce  within  the  production  area  or 
between  the  production  area  and  any 
point  outside  thereof.  Such  term  shall 
not  include  the  transportation,  sale,  or 
delivery  of  harvested  Walla  Walla  Sweet 
Onions  to  a  handler  within  the 
production  area  for  the  purpose  of 
having  such  Walla  Walla  Sweet  Onions 
prepared  for  market. 

§956.9    Container. 

Container  means  a  box.  bag,  crate, 
hamper,  basket,  package,  or  any  other 
receptacle  used  in  the  packaging, 
transporting,  sale,  shipment,  or  other 
handling  of  Walla  Walla  Sweet  Onions. 

§956.10    Producer. 

Producer  is  synonymous  with  grower 
and  means  any  person  engaged  in  a 
proprietary  capacity  in  the  production 
of  Walla  Walla  Sweet  Onions  for 
market. 

§956.11    Varieties. 

Varieties  means  and  includes  all 
classifications,  subdivisions,  or  types  of 
Walla  Walla  Sweet  Onions  according  to 
those  definitive  characteristics  now  or 
hereafter  recognized  by  the  United 
States  Department  of  Agriculture  or 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

§956.12    Committee. 

Committee  means  the  Walla  Walla 
Sweet  Onion  Committee  established 
pursuant  to  §  956.20. 


§956.13    Fiscal  period. 

Fiscal  period  means  the  period 
beginning  on  June  1  and  ending  on  May 
31  of  each  year,  or  other  such  period  as 
may  be  recommended  by  the  committee 
and  approved  by  the  Secretary. 

Administrative  Committee 

§  956.20    Establishment  and  memberstiip. 

(a)  The  Walla  Walla  Sweet  Onion 
Committee,  consisting  often  members, 
is  hereby  established.  The  committee 
shall  consist  of  six  producer  members, 
three  handler  members,  and  one  public 
member.  Each  member  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member. 

(b)  A  producer  shall  have  three  years 
of  experience  in  producing  onions  in 
order  to  qualify  for  committee 
membership.  At  the  time  of  selection, 
no  more  than  two  producer  members 
may  be  affiliated  with  the  same  handler. 

§956.21     TermofoWce. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
fiscal  periods  beginning  on  June  1  or 
such  other  date  as  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  terms  shall  be 
determined  so  that  one-third  of  the 
grower  membership  and  one-third  of  the 
handler  membership  shall  terminate 
each  year.  Members  and  alternates  shall 
serve  during  the  term  of  office  for  which 
they  are  selected  and  have  been 
qualified,  or  during  that  portion  thereof 
beginning  on  the  date  on  which  they 
qualify  during  such  term  of  office  and 
continuing  until  the  end  thereof,  or 
until  their  successors  are  selected  and 
have  qualified. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  as 
soon  as  possible  after  the  effective  date 
of  this  subpart.  One-third  of  the  initial 
industry  members  and  alternates  shall 
serve  for  a  one-year  term,  one-third  shall 
serve  for  a  two-year  term,  and  one-third 
shall  serve  for  a  three-year  term.  The 
initial,  as  well  as  all  successive  terms  of 
office  of  the  public  member  and 
alternate  member  shall  be  for  three 
years. 

(c)  The  consecutive  terms  of  office  for 
all  members  shall  be  limited  to  two 
three-year  terms.  There  shall  be  no  such 
limitation  for  alternate  members. 

§  956.22    Nominations. 

Nominations  from  which  the 
Secretar>'  may  select  the  members  of  the 
committee  and  their  respective 
alternates  may  be  made  in  the  following 
manner: 


(a)  The  committee  shall  hold  or  cause 
to  be  held,  within  the  production  area 
and  prior  to  April  1  of  each  year  or  by 
such  other  date  as  may  be  specified  by 
the  Secretary,  one  or  more  meetings  of 
producers  and  handlers  for  the  purpose 
of  designating  one  nominee  for  each  of 
the  member  and  alternate  member 
positions  which  are  vacant  or  will  be 
vacant  at  the  end  of  the  fiscal  period; 

(b)  In  arranging  for  such  meetings  the 
committee  may,  if  it  deems  such 
desirable,  cooperate  with  existing 
organizations  and  agencies; 

(c)  Nominations  for  committee 
members  and  alternate  members  shall 
be  provided  to  the  Secretary,  in  such 
manner  and  form  as  the  Secretary  may 
prescribe,  not  later  than  30  days  prior  to 
the  end  of  the  fiscal  period  within 
which  the  current  term  of  office  expires; 

(d)  Only  producers  may  participate  in 
designating  nominees  for  producer 
committee  members  and  their  alternates 
and  only  handlers  may  participate  in 
designating  nominees  for  handler 
committee  members  and  their 
alternates; 

(e)  Each  person  who  is  both  a  handler 
and  a  producer  may  vote  either  as  a 
handler  or  as  a  producer,  but  not  both; 

(f)  Each  person  is  entitled  to  cast  only 
one  vote  on  behalf  of  him  or  herself,  his 
or  her  partners,  agents,  subsidiaries, 
affiliates  and  representatives,  in 
designating  nominees  for  committee 
members  and  alternates.  An  eligible 
producer's  or  handler's  privilege  of 
casting  only  one  vote,  as  aforesaid,  shall 
be  construed  to  permit  such  voter  to  cast 
one  vote  for  each  producer  member  and 
alternate  member  position  to  be  filled  or 
each  handler  member  and  alternate 
member  position  to  be  filled,  but  not 
both. 

(g)  Every  three  years,  at  the  first 
meeting  following  selection,  the 
committee  shall  nominate  the  public 
member  and  alternate  for  a  three-year 
term  of  office. 

(h)  The  committee  shall  prescribe 
such  additional  qualifications, 
administrative  rules  and  procedures  for 
selection  and  voting  for  each  candidate 
as  it  deems  necessary  and  as  the 
Secretary  approves. 

§  956.23    Selection. 

The  Secretary  shall  select  members 
and  alternate  members  of  the  committee 
from  the  nominations  made  pursuant  to 
§  956.22  or  from  other  qualified  persons. 

§  956.24    Qualification  and  acceptance. 

Any  person  nominated  to  serve  as  a 
member  or  altemate  member  of  the 
committee  shall,  prior  to  selection  by 
the  Secretary,  qualify  by  filing  a  written 
background  and  acceptance  statement 


indicating  such  person's  %irillingness  to 
serve  in  the  position  for  which 
nominated. 

§956.25    Alternates. 

An  altemate  member  of  the  committee 
shall  act  in  the  place  and  stead  of  the 
member  for  whom  such  person  is  an 
altemate,  during  such  member's 
absence.  In  the  event  of  the  death, 
removal,  resignation,  or  disqualification 
of  a  member,  that  member's  altemate 
shall  serve  until  a  successor  to  such 
member  has  qualified  and  is  selected. 

§956.26    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  opminated  as  a 
member  or  as  an  altemate  to  qualify,  or 
in  the  event  of  the  death,  removal, 
resignation,  or  disqualification  of  a 
member  or  altemate.  a  successor  for  the 
unexpired  term  may  be  selected  by  the 
Secretary  from  nominations  made 
pursuant  to  §956.22  from  previously 
unselected  nominees  on  the  current 
nominee  list,  or  from  other  eligible 
persons. 

§  95627    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  manner  prescribed  in 
§  956.22  the  Secretary  may,  without 
regard  to  nominations,  select  the 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in 
§956.20 

§956.28    Procedure. 

(a)  Six  members  of  the  committee 
shall  constitute  a  quorum,  and  six 
concurring  votes  shall  be  required  to 
pass  any  motion  or  approve  any 
committee  action,  except  that 
recommendations  made  pursuant  to 
§956.61  shall  require  seven  concurring 
votes. 

(b)  The  committee  may  provide  for 
meetings  by  telephone,  telegraph, 
facsimile,  or  other  means  of 
communication,  and  any  vote  cast  orally 
at  such  meetings  shall  be  confirmed 
promptly  in  writing:  Provided,  That  if 
an  assembled  meeting  is  held,  all  votes 
shall  be  cast  in  person. 

§956.29    Expenses. 

Members  and  alternates  shall  serve 
without  compensation  but  shall  be 
reimbursed  for  such  expenses 
authorized  by  the  committee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in 
the  performance  of  their  duties  under 
this  part. 

§956.30    Powers. 

The  committee  shall  have  the 
following  powers: 
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(a)  To  administer  the  provisions  of 
this  p>art  in  accordance  with  its  terms; 

(b)  To  malce  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  part;  and 

(d)  To  recommend  to  tne  Secretary 
amendments  to  this  part. 

§956.31    Duties. 

It  shall  be  among  the  duties  of  the 
committee: 

(a)  At  the  beginning  of  each  fiscal 
period,  or  as  soon  thereafter  as 
practicable,  to  meet  and  organize,  to 
select  a  chairperson  and  such  other 
officers  as  may  be  necessary,  to  select 
subcommittees,  and  to  adopt  such  rules 
and  regulations  for  the  conduct  of  its 
business  as  it  may  deem  advisable; 

(b)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  handler; 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  the  Secretary 
may  request; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary  and  to  determine  the 
salaries  and  define  the  duties  of  each 
such  person; 

(e)  To  investigate  from  time  to  time 
and  to  assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  with  respect  to  Walla  Walla 
Sweet  Onions  and  to  engage  in  such 
research  and  service  activities  which 
relate  to  the  production,  handling,  or 
marketing  of  Walla  Walla  Sweet  Onions 
as  may  be  approved  by  the  Secretary; 

(f)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  committee. 
Such  minutes,  books,  and  records  shall 
be  subject  to  examination  at  any  time  by 
the  Secretary  or  the  Secretary's 
authorized  agent  or  representative; 

(g)  To  make  availabb  to  producers 
and  handlers  the  committee  voting 
record  on  recommended  regulations  and 
on  other  matters  of  policy; 

(h)  Prior  to  each  fiscal  period,  to 
submit  to  the  Secretary  a  budget  of  its 
proposed  expenses  for  such  fiscal 
period,  together  with  a  report  thereon, 
and  a  recommendation  as  to  the  rate  of 
assessment  for  such  period; 

(i)  To  cause  its  books  to  be  audited  by 
a  competent  accountant  at  least  once 
each  fiscal  period,  and  at  such  other 
time  as  the  committee  may  deem 
necessary  or  as  the  Secretary  may 
require;  the  report  of  such  audit  shall 
show  the  receipt  and  expenditure  of 
funds  collected  pursuant  to  this  part;  a 
copy  of  each  such  report  shall  be 
furnished  to  the  Secretary,  and  a  copy 
of  each  such  report  shall  be  made 


available  at  the  principal  office  of  the 
committee  for  ins(>ection  by  producers 
and  handlers:  Provided,  that 
confidential  information  shall  be 
removed  from  all  copies  made  available 
to  the  public;  and 

(j)  To  consult,  cooperate,  and 
exchange  information  with  other  onion 
marketing  committees  and  other 
individuals  or  agencies  in  connection 
with  all  proper  committee  activities  and 
objectives  under  this  subpart. 

Expenses  and  Assessments 

§  956.40    Expenses. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  may  find 
are  reasonable  and  likely  to  be  incurred 
by  the  committee  for  its  maintenance 
and  functioning,  and  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  the 
provisions  of  this  part.  The  funds  to 
cover  such  expenses  shall  be  acquired 
in  the  manner  prescribed  in  §§956.42 
and  956.45. 

§956.41     Budget 

Prior  to  each  fiscal  period  and  as  may 
be  necessary  thereafter,  the  committee 
shall  prepare  an  estimated  budget  of 
income  and  expenditures  necessary  for 
the  administration  of  this  part.  The 
committee  shall  recommend  a  rate  of 
assessment  calculated  to  provide 
adequate  funds  to  defray  its  proposed 
expenditures.  The  committee  shall 
present  such  budget  to  the  Secretary 
with  an  accompanying  report  showing 
the  basis  for  its  calculations. 

§956.42    Assessments. 

(a)  The  funds  to  cover  the  committee's 
expenses  shall  be  acquired  by  the 
levying  of  assessments  upon  handlers  as 
provided  in  this  subpart.  Each  person 
who  first  handles  Walla  Walla  Sweet 
Onions  shall  pay  assessments  to  the 
committee  upon  demand,  which 
assessments  shall  be  in  payment  of  such 
handler's  pro  rata  share  of  the 
committee's  exp)enses. 

(b)  Assessments  shall  be  levied  upon 
handlers,  at  rates  established  by  the 
Secretary.  Such  rates  may  be  established 
upon  the  basis  of  the  committee's 
recommendations  or  other  available 
information. 

(c)  At  any  time  during,  or  subsequent 
to.  a  given  fiscal  period,  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  assessment.  Upon  the  basis  of 
such  recommendations,  or  other 
available  information,  the  Secretary  may 
approve  an  amended  budget  and 
increase  the  assessment  rate.  Such 
increase  in  the  assessment  rate  shall  be 
applicable  to  all  Walla  Walla  Sweet 


Onions  which  were  handled  by  each 
handler  thereof  during  such  fiscal 
period. 

(d)  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
committee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect, 
irrespective  of  whether  particular 
provisions  of  this  part  are  suspended  or 
become  inoperative. 

(e)  To  provide  funds  for  the 
administration  of  the  provisions  of  this 
part  during  the  initial  fiscal  period  or 
the  first  part  of  a  fiscal  period  when 
neither  sufficient  operating  reserve 
funds  nor  sufficient  revenue  from 
assessments  on  the  current  season's 
shipments  are  available,  the  committee 
may  accept  payment  of  assessments  in 
advance  or  may  borrow  money  for  such 
purposes. 

(f)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge,  or 
both,  on  any  handler  who  fails  to  pay 
any  as.sessment  in  a  timely  manner. 
Such  time  and  the  rates  shall  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

§  956.43    Accounting. 

(a)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purposes  specified  in  this  part. 

(b)  The  Secretary  may  at  any  time 
require  the  committee,  its  members  and 
alternate  members,  employees,  agents. 
and  all  other  such  persons  associated 
with  the  committee  to  account  for  all 
receipts,  disbursements,  funds, 
property,  or  records  for  which  they  are 
responsible.  Whenever  any  person 
ceases  to  be  a  meml>er,  alternate 
member,  employee,  or  agent  of  the 
committee,  such  person  shall  account 
for  all  receipts,  disbursements,  funds, 
property,  and  records  pertaining  to  the 
committee's  activities  for  which  such 
person  was  responsible,  deliver  all 
property  and  funds  in  such  person's 
possession  to  the  committee,  and 
execute  such  assignments  and  other 
instruments  as  may  be  necessary  or 
appropriate  to  vest  in  the  committee  full 
title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  person  pursuant 
to  this  part. 

(c)  The  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  members  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  other 
committee  property  during  periods  of 
suspension  of  this  part,  or  during  any 
period  or  periods  when  regulations  are 
not  in  effect  and.  upon  determining 
such  action  is  appropriate,  the  Secretary 
may  direct  that  such  person  or  persons 
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shall  act  as  trusty  or  trustees  for  the 
committee. 

§  956.44    Excess  funds. 

If.  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  as  follows: 

(a)  The  committee,  with  approval  of 
the  Secretary",  may  establish  an 
operating  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  a  reserve  so  established,  except  funds 
in  the  reserve  shall  not  exceed  the 
equivalent  of  approximately  two  fiscal 
period's  budgeted  expenses.  Such 
reserve  funds  may  be  used: 

(1)  To  defray  any  expenses  authorized 
under  this  part; 

(2)  To  defray  expenses  during  any 
fiscal  period  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses; 

(3)  To  cover  deficits  incurred  during 
any  fiscal  period  when  assessment 
income  is  less  than  expenses; 

(4)  To  defray  expenses  incurred 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative;  and 

(5)  To  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination 
of  this  part. 

(b)  Upon  termination  of  this  part,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate  except  that  to  the  extent 
practicable,  such  funds  shall  be 
returned  pro  rata  to  the  persons  from 
whom  such  funds  were  collected. 

(c)  If  such  excess  is  not  retained  in  a 
reserve  as  provided  in  paragraph  (a)  of 
this  section,  each  handler  entitled  to  a 
proportionate  refund  of  the  excess 
assessments  collected  shall  be  credited 
at  the  end  of  a  fiscal  period  with  such 
refund  against  the  operations  of  the 
following  fiscal  period  unless  such 
handler  demands  payment  thereof,  in 
which  event  such  proportionate  refund 
shall  be  paid  as  soon  as  practicable. 

§  956.45    Contritxitions. 

The  committee  may  accept  voluntary 
contributions  but  these  shall  be  used 
only  to  pay  expenses  incurred  pursuant 
to  §  956.50.  Such  contributions  shall  be 
free  from  any  encumbrances  by  the 
donor,  and  the  committee  shall  retain 
complete  control  of  their  use. 

Research  and  Development 

§  956.50    Research  and  development 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing  research 


and  development,  and  marketing 
promotion  projects,  including  paid 
advertising,  designed  to  assist,  improve, 
or  promote  the  marketing,  distribution, 
consumption,  or  efficient  production  of 
Walla  Walla  Sweet  Onions.  Any  such 
project  for  the  promotion  and 
advertising  of  Walla  Walla  Sweet 
Onions  may  utilize  an  identifying  mark, 
including  but  not  limited  to  registered 
trademarks  and  logos,  which  shall  be 
made  available  for  use  by  all  handlers 
in  accordance  with  such  terms  and 
conditions  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  The  committee  may  register 
such  logos  with  the  Commissioner  of 
Patents  and  Trademarks,  U.S.  Patent 
and  Trademark  Office.  The  expense  of 
such  projects  shall  be  paid  from  funds 
collected  pursuant  to  §§  956.42  and 
956.45. 

(b)  In  recommending  projects 
pursuant  to  this  section,  the  committee 
shall  give  consideration  to  the 
following: 

(1)  The  expected  supply  of  Walla 
Walla  Sweet  Onions  in  relation  to 
market  requirements; 

(2)  The  supply  situation  among 
competing  onion  areas  and 
communities; 

(3)  The  anticipated  benefits  from  such 
projects  in  relation  to  their  costs; 

(4)  The  need  for  marketing  research 
with  respect  to  any  market  development 
activity;  and 

(5)  Other  relevant  factors. 

(c)  If  the  committee  concludes  that  a 
program  of  research  and  development 
should  be  undertaken,  or  continued,  in 
any  fiscal  period,  it  shall  submit  the 
following  for  the  approval  of  the 
Secretary: 

(1)  Its  recommendations  as  to  the 
funds  to  be  obtained  pursuant  to 
§§956.42  and  956.45; 

(2)  Its  recommendations  as  to  any 
research  projects;  and 

(3)  Its  recommendations  as  to 
promotion  activity  and  paid  advertising. 

(d)  Upon  conclusion  of  each  activity, 
but  at  least  annually,  the  committee 
shall  summarize  and  report  the  results 
of  such  activity  to  the  Secretary. 

^e)  All  marketing  promotion  activity 
engaged  in  by  the  committee,  including 
paid  advertising,  shall  be  subject  to  the 
following  terms  and  conditions: 

(1)  No  marketing  promotion, 
including  paid  advertising,  shall  refer  to 
any  private  brand,  private  trademark,  or 
private  trade  name; 

(2)  No  promotion  or  advertising  shall 
disparage  the  quality,  use,  value,  or  sale 
of  like  or  any  other  agricultural 
commodity  or  product,  and  no  false  or 
unwarranted  claims  shall  be  made  in 
connection  with  the  product;  and 


(3)  No  promotion  or  advertising  shall 
be  undertaken  without  reason  to  believe 
that  returns  to  producers  will  be 
improved  by  such  activity. 

Regulation 

§  M6.61    Recommendattofl  for  regutatkms. 

The  committee  shall  recommend 
regulations  to  the  Secretary  whenever  it 
deems  it  advisable,  as  provided  in 
§  956.62.  The  committee  also  may 
recommend  modification,  suspension, 
or  termination  of  any  regulation,  or 
amendments  thereto,  in  order  to 
facilitate  the  handling  of  Walla  Walla 
Sweet  Onions  for  the  purposes 
authorized  in  §  956.63.  The  committee 
may  also  recommend  amendment, 
modification,  termination,  or 
suspension  of  any  regulation  issued 
under  this  part. 

§  956.62    Container  marWngs. 

The  committee  may,  with  the 
approval  of  the  Secretary,  provide  a 
method,  through  rules  and  regulations 
issued  pursuant  to  this  part,  for  fixing 
the  marking  of  containers  which  may  be 
used  in  the  packaging  or  handling  of 
Walla  Walla  Sweet  Onions,  including 
appropriate  logo  or  other  container 
markings  to  identify  the  contents 
thereof.  Further,  the  committee  may, 
with  the  approval  of  the  Secretary, 
establish  through  rules  and  regulations 
such  safeguards  as  may  be  necessary  to 
ensure  that  such  container  marking 
requirements  are  in  compliance  with  the 
rules  and  regulations. 

§956.63    Handling  for  specified  purposes. 

Upon  the  basis  of  recommendations 
and  information  submitted  by  the 
committee,  or  other  available 
information,  the  Secretary  may  issue 
special  regulations,  or  modify,  suspend, 
or  terminate  requirements  in  effect 
pursuant  to  §§  956.42  and  956.62  or  any 
combination  thereof,  in  order  to 
facilitate  the  handling  of  onions  for  the 
following  purposes: 

(a)  Shipments  of  Walla  Walla  Sweet    ■ 
Onions  for  relief  or  to  charitable 
institutions; 

(b)  Shipments  of  Walla  Walla  Sweet 
Onions  for  livestock  feed; 

(c)  Shipments  of  Walla  Walla  Sweet 
Onions  for  planting  and  for  plants: 

(d)  Shipments  of  Walla  Walla  Sweet 
Onions  as  salad  onions; 

(e)  Shipments  of  Walla  Walla  Sweet 
Onions  for  all  processing  uses 
including,  pickling,  peeling, 
dehydration,  juicing,  or  other 
processing; 

(fl  Shipments  of  Walla  Walla  Sweet 
Onions  for  disposal; 

(g)  ShipMnents  of  Walla  Walla  Sweet 
Onions  for  seed; 
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(h)  Shipments  of  Walla  Walla  Sweet 
Onions  for  packing  or  storing  within  the 
production  area  or  outside  the 
production  area,  but  within  specified 
locations  in  the  States  of  Oregon  and 
Washington;  and 

(i)  Shipments  of  Walla  Walla  Sweet 
Onions  for  other  purposes  which  may 
be  specified. 

§  950.04    Minimum  quantities. 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  minimum 
quantities  below  which  Walla  Walla 
Sweet  Onion  shipments  will  be  free 
from  the  requirements  in,  or  pursuant 
to,  §§  956.42,  956.62,  and  956.63.  or  any 
combination  thereof. 

§  ftSe.SS    Notification  of  regulations. 

The  Secretary  shall  notify  the 
committee  of  each  regulation  issued  and 
of  each  amendment,  modification, 
suspension,  or  termination  thereof.  The 
committee  shall  give  reasonable  notice 
thereof  to  handlers. 

$956.66    Safeguards. 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  prescribe  adequate 
safeguards  to  prevent  Walla  Walla 
Sweet  Onions  shipped,  pursuant  to 
§§956.63  and  956.64,  from  entering 
channels  of  trade  for  other  than  the 
purpose  authorized  therefor. 

(b)  The  committee,  with  the  approval 
of  the  Secretary,  may  also  prescribe 
rules  and  regulations  governing  the 
issuance,  and  the  contents,  of 
Certificates  of  Privilege,  if  such 
certificates  are  prescribed  as  safeguards 

^  by  the  committee.  Such  safeguards  may 
include  requirements  that: 

(1)  Handlers  shall  first  file 
applications  with  the  committee  to  ship 
such  Walla  Walla  Sweet  Onions. 

(2)  Handlers  shall  pay  the  pro  rata 
share  of  expenses  provided  by  §  956.42 
in  connection  with  such  Walla  Walla 
Sweet  Onions. 

(3)  Handlers  shall  obtain  Certificates 
of  Privilege  from  the  committee  prior  to 
effecting  the  particular  onion  shipment. 

(c)  The  committee  may  rescind  any 
Certificate  of  Privilege,  or  refuse  to  issue 
any  Certificate  of  Privilege,  to  any 
handler  if  proof  is  obtained  that  Walla 
Walla  Sweet  Onions  shipped  by  the 
handler  for  the  purposes  stated  in  the 
Certificate  of  Privilege  were  handled 
contrary  to  the  provisions  of  this  part. 

(d)  The  Secretary  shall  have  the  riglit 
to  modify,  change,  alter,  or  rescind  any 
safeguards  prescribed  and  any 
certificates  issued  by  the  committee 
pursuant  to  the  provisions  of  this 
section. 

(e)  The  committee  shall  make  reports 
to  the  Secretary  as  requested,  showing 


the  number  of  applications  for  such 
certificates,  the  quantity  of  Walla  Walla 
Sweet  Onions  covered  by  such 
applications,  the  number  of  such 
applications  denied  and  certificates 
granted,  the  quantity  of  Walla  Walla 
Sweet  Onions  handled  under  duly 
issued  certificates,  and  such  other 
information  as  may  be  requested. 

Reports 

§  956.80    Reports  and  recordkeeping. 

Upon  request  of  the  committee,  made 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  committee, 
in  such  manner  and  at  such  time  as  it 
may  prescribe,  such  reports  and  other 
information  as  may  be  necessary  for  the 
committee  to  perform  its  duties  under 
this  part. 

(a)  Such  reports  may  include,  but  are 
not  necessarily  limited  to,  the  following: 

(1)  The  acreage  of  Walla  Walla  Sweet 
Onions  grown; 

(2)  The  quantities  of  Walla  Walla 
Sweet  Onions  received  by  such  handler; 

(3)  The  quantities  of  Walla  Walla 
Sweet  Onions  disposed  of  by  such 
handler; 

(4)  The  disposition  date  of  such  Walla 
Walla  Sweet  Onions; 

(5)  The  manner  of  disposition  of  such 
Walla  Walla  Sweet  Onions;  and 

(6)  The  identification  of  the  carrier 
transporting  such  Walla  Walla  Sweet 
Onions. 

(b)  All  such  reports  shall  be  held 
under  appropriate  protective 
classification  and  custody  by  the 
committee,  or  duly  appointed 
employees  thereof,  so  that  any 
information  contained  therein  which 
may  adversely  affect  the  competitive 
position  of  any  handler  in  relation  to 
other  handlers  will  not  be  disclosed. 
Compilations  of  general  reports  from 
data  submitted  by  handlers  is 
authorized,  subject  to  the  prohibition  of 
disclosure  of  individual  handler's 
identity  or  operations. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeeding  years  such  records 
of  the  Walla  Walla  Sweet  Onions 
received  and  disposed  of  by  such 
handler  as  may  be  necessary  to  verify 
reports  submitted  to  the  committee 
pursuant  to  this  section. 

Miscellaneous  Provisions 

§  956.85    Termination  or  suspension. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  subpart 
by  giving  at  least  one  day's  notice  by 
means  of  a  press  release  or  in  any  other 
manner  which  the  Secretary  may 
determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operations  of  any  or  all  of 


the  provisions  of  this  subpart  whenever 
it  is  found  that  such  provisions  do  not 
tend  to  effectuate  the  declared  policy  of 
the  act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  it  is  found 
that  such  termination  is  favored  by  a 
majority  of  producers  who,  during  a 
representative  period,  have  been 
engaged  in  the  production  of  Walla 
Walla  Sweet  Onions:  Provided,  That 
such  majority  has,  during  such 
representative  period,  produced  for 
market  more  than  fifty  percent  of  the 
volume  of  such  Walla  Walla  Sweet 
Onions  produced  for  market,  but  such 
termination  shall  be  announced  at  least 
90  days  before  the  end  of  the  current 
fiscal  period. 

(d)  Within  six  years  of  the  effective 
date  of  this  subpart  the  Secretary  shall 
conduct  a  continuance  referendum  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  producers. 
Subsequent  referenda  to  ascertain 
continuance  shall  be  conducted  every 
six  years  thereafter.  The  Secretary  may 
terminate  the  provisions  of  this  part  at 
the  end  of  any  fiscal  period  in  which  the 
Secretary  has  found  that  continuance  of 
this  subpart  is  not  favored  by  a  majority 
of  producers  who.  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  Walla  Walla 
Sweet  Onions  in  the  production  area. 
Such  termination  shall  be  announced  on 
or  before  the  end  of  the  fiscal  period. 

(e)  The  provisions  of  this  suopart 
shall,  in  any  event,  terminate  whenever 
the  provisions  of  the  Act  authorizing 
them  cease  to  be  in  effect. 

§  956.87    Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  subpart,  the  then 
functioning  members  of  the  committee 
shall  continue  as  joint  trustees,  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee,  of  all  funds  and  property 
then  in  the  possession,  or  under  control 
of  the  committee,  including  claims  for 
any  funds  unpaid  or  property  not 
delivered  at  the  time  of  such 
termination.  Action  by  said  trusteeship 
shall  require  the  concurrence  of  a 
maioritv  of  the  said  trustees. 

(d)  Tne  said  trustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary;  shall,  from  time  to  time, 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  said  committee  and  of  the 
trustees,  to  such  person  as  the  Secretary- 
may  direct;  and  shall  upon  the  request 
of  the  Secretary,  execute  such 
assignments  or  other  instruments  i 
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necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in 
said  committee  or  the  trustees  pursuant 
to  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  by  the 
committee  or  its  members  pursuant  to 
this  section  shall  be  subject  to  the  same 
obligations  imposed  upon  the  members 
of  the  committee  and  upon  the  said 
trustees. 

§  955.dd    Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  fermination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart: 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  regulations 
issued  under  this  subpart;  and 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  of  any  other 
person  with  respect  to  any  such 
violations. 

§  956.89    Compliance. 

No  handler  shall  handle  Walla  Walla 
Sweet  Onions  except  in  conformity  to 
the  provisions  of  this  part. 

§  956.90    Right  of  ttie  Secretary. 

The  members  of  the  committee, 
including  successors  and  alternates,  and 
any  agent  or  employee  appointed  or 
employed  by  the  committee  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination,  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove.of  the  same  at  any  time. 
Upon  such  disapproval,  the 
disappiov»id  action  of  the  committee 
shall  be  deemed  null  and  void  except  as 
to  acts  done  in  reliance  thereon  or  in 
compliance  therewith  prior  to  such 
disapproval  by  the  Secretary. 

§956.91     Duration  of  Immunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart, 
except  with  respect  to  acts  done  under 
and  during  the  existence  of  this  subpart. 

§  956.92    Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  person,  including  any 


officer  or  employee  of  the  Government, 
or  name  any  agency  in  the  United  States 
Department  of  Agriculture,  to  act  as  the 
Secretary's  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

§956.93    Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Act 
or  otherwise,  or,  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 

§956.94    Personai  liability. 

No  member  or  alternate  of  the 
committee  or  any  employee  or  agent 
thereof,  shall  be  held  personally 
responsible,  either  individually  or 
jointly  with  others,  in  any  way 
whatsoever,  to  any  handler  or  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts,  either  of  commission  or 
omission,  as  such  member,  alternate, 
employee,  oi  agent,  except  for  acts  of 
dishonesty,  willful  misconduct,  or  gross 
negligence. 

§  956.95    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  any  other 
person,  circum.stance,  or  thing  shall  not 
be  affected  thereby. 

§  956.96    Amendments. 

•A.mendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
committee  or  by  the  Secretary. 

§  956.97    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts,  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

§  956.98    Additional  parties. 

After  the  effective  date  hereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  the  handler  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 


§  956.99    Order  witti  martcettng  agreement 

Each  signatory  handler  hereby 
requests  the  Secretary  to  issue,  pursuant 
to  the  Act,  an  order  providing  for 
regulating  the  handling  of  Walla  Walla 
Sweet  Onions  in  the  same  manner  as  is 
provided  for  in  this  agreement. 

Note:  This  marketing  agreement  will  not 
appear  in  the  Code  of  Federal  Regulations. 

United  States  Department  of 
Agriculture,  Agricultural  Marketing 
Service 

Marketing  Agreement  Begulating  the 
Handling  of  Onions  Grown  in  Walla  Walla 
County.  Washington,  and  Umatilla  County. 
Oregon 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674).  and  in 
accordance  with  the  applicable  rules  of 
practice  and  procedure  effective  thereunder 
(7  CFR,  Part  900),  desire  to  enter  into  this 
marketing  agreement  regulating  the  handling 
of  onions  grown  in  Walla  Walla  County, 
Washington,  and  Umatilla  County,  Oregon; 
and  each  part>'  hereto  agrees  that  such 
handling  shall,  from  the  effective  date  of  this 
marketing  agreement,  be  in  conformity  to. 
and  in  compliance  with,  the  provisions  of 
said  marketing  agreement. 

The  provisions  of  §§  956.1  to  956.96. 
inclusive,  of  Marketing  Order  No.  956.  (7 
CFR,  Part  956)  of  the  order  annexed  to  and 
made  a  part  of  the  decision  of  the  Secretary- 
of  Agriculture  with  respect  to  a  proposed 
marketing  agreement  and  order  regulating  the 
handling  of  onions  grown  in  Walla  Walla 
County.  Washington,  and  Umatilla  County. 
Oregon,  plus  the  following  additional 
provisions  shall  be.  and  the  same  hereby  are. 
the  terms  and  conditions  hereof;  and  the 
specified  provisions  of  said  annexed  order 
an-  hereby  incorporated  into  this  marketing 
ag'ot'meni  as  if  set  forth  in  full  herein, 

§956'.  97     Cciinterpans. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary,  all 
such  counterparts  shall  constitute,  when 
taken  together,  one  and  the  same  instrument 
as  if  all  signatures  were  contained  in  one 
original. 

f  956.98    Additional  parties. 

After  the  effective  date  hereof,  any  handler 
may  become  a  party  to  this  agreement  if  a 
counterpart  is  executed  by  such  handler  and 
delivered  to  the  Secretary.  This  agreement 
shall  lake  effect  as  to  such  new  contracting 
party  at  the  time  such  counterpart  is 
delivered  to  the  Secretar\'.  and  the  benefits, 
privileges,  and  immunities  conferred  by  this 
agreement  shall  then  he  effective  as  to  suth 
new  contracting  pwrty. 

§956  99    Order  with  marketing  agreement. 

Each  signatory^  handler  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  act.  an 
order  providing  for  regulating  the  handling  of 
onions  in  the  same  manner  as  is  provided  in 
this  agreement. 
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The  imderaigaad  heraby  audxirizn  tiie 
Director,  or  Actii]g  Director.  Fruit  and 
Vegetable  Division.  A^cultural  Marketing 
Service.  United  States  Department  of 
Agriculture,  to  LOtrect  any  typqgraphicai 
errors  which  may  have  been  made  in  this 
naaiieting  af^emeoL 

In  VVitnen  Whereof,  the  contracting 
parties,  acting}  under  the  provisions  of  the 
act.  for  the  purpose  and  subject  to  the 
limitations  therein  contained,  and  not 
otherwise,  have  hereto  set  their  respective 
signatures  aod  seals. 

(Firm  Name) 

(Mailing  Address) 

(City,  State,  and  ZIP  Code) 

Br'    

(Signature) 


(Title) 


(OateofExecutionl 

(Corporate  Seal:  if  none,  so  s^nh;) 
(For  use  by  incorporated  handlers) 

Certifceti—  «rf  BwelMtiii 

(Corporation  Only) 
At  a  duly  oooveoed  meeting  of  the  Board 


of  Directors  of 


diyof. 


19 


held  at    _ 

on  the 

Reeolvwd ,  That     

shall  beoome  a  party  of  the  mafieting 
itgreeraent  regulating  the  handling  of  onions 
grown  in  Walla  Walla  County,  Washington, 
and  Umatilla  Oxmty,  Oregon,  which 
annexed  to  and  made  part  of  the  decision  of 
the  St^cretary  of  Agric«lt\irB.  and  it  is  fnrtlier. 
Resolved.  That 

(r4me| 

(Title) 

and __^_ 

(Name) 


(TitiB) 

be,  and  the  same  hereby  are.  authorized  and 
directed  aeverally  or  jointly  to  sign,  execute. 


'If  one  of  the  contracting  parties  to  this 
agreement  is  a  corparation.  my  signature  constkutas 
certTication  that  I  have  the  power  granted  to  me  by 
the  Board  of  Directais  to  hind  this  corponillon  to 
the  marbaling  agiaenianL 

NoIb:  PnWic  reporting  burden  for  this  collection 
of  infonnattaa  is  estimaMtd  tt>  average  K  mimites 
per  naponse.  indudinft  the  rttna  lot  reviewing 
instruciioos.  Marching  existing  data  aawcaa. 
gatiiahqgand  maintaining  (be  data aaadad.  and 
ooapleiim  aed  leviawiag  Ote  ooUaction  of 
infonaatioa.  Sand  ooHaaaats ragofdiog  (his  ixu-daa 
estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this 
burden,  to  iJm  Oepartmant  at  Agricuilure,  rti»yiiwi* 
Officer.  OtRM.  AG  Box  7630.  Administration 
Baildrni?.  tWnshington.  D.C.  SOZ.W:  and  «)  the  fWiu; 
of  Mao<>^wmm4  avid  Bwdget.  Paperwori  Kedurtmn 
Profw:!.  tWashiogioa.  0£.  20503.  raywiiag  OMB 
Na  OMl -WML  Whea  replying.  raiK  la  the  OMB 
Number  and  Form  Number  in  your  '  " 


and  deltver  ooanterpeila  of  the  said 
agreement  to  the  Secretary  of  Agriculture. 

1. 

Secretvyirf 

do  beraby  certify  this  ic  a  true  and  correct 
copy  of  a  resolution  adopted  at  the  above 
named  meeting  as  said  resolution  appears  in 
the  minutes  thereof. 


(Sif{naluiei 

(Address  of  Firm) 

(Corponte  SftmL  if  none,  so  state) 

[FR  Dot  95-M2H  Filed  4-4-95".  8:45  amj 

BU.UMQ  CODE  3410-02-^ 


DEPARTMENT  OF  TRANSPOfiTATiOM 
Federal  Aviation  Achnintstovtion 

14CFRPart71 

[Airspace  Docket  No.  94-AWA-7] 

Proposed  Modification  of  th«  Cedar 
Raptds  Municipal  Airport,  1A,  Corptis 
Christl  Hitefnational  Airport,  TX, 
Harltrtgen  Rio  Grande  VaHey 
International  Airport,  TX.  Abifene 
Regional  Airport,  TX,  Dyess  AFB,  TX, 
and  Santa  Bart>ara  Municipal  Airport 
CA,  Class  C  Airspaca  Areas  and 
Proposed  Establishment  of  the  Cedar 
Rapids  Murvicipai  Airport,  lA,  Class  E 
Airspace  Area 

AGEMCY:  Federal  Avutioo 

Administration  (FAAJ,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  Class  C  airspace  areas  at 
Cedar  Rapids  Municipal  Airport.  lA. 
Corpus  Christi  International  Airport, 
TX,  Harlingen  RioGrantiu  Valley 
Internationa]  Airport.  TX.  Abilene 
Regional  Airport,  TX,  Dyess  AFB,  TX, 
and  Santa  Barbara  Municipal  Airport, 
CA.  Class  C  airspace  areas  are 
predicated  on  an  operational  air  trailic 
control  tower  (ATCT)  serviced  by  a 
radar  approach  control  facility.  These 
areas  would  be  modified  to  reflect  the 
radar  approach  control  facility's  hours 
of  operation.  This  proposal  would  not 
change  the  designated  boundaries  or 
altitudes  of  these  Class  C  airspace  areas. 
In  addition,  this  notice  proposes  to 
establish  Class  £  airspace  at  Cedar 
Rapids  Municipal  Airport,  lA,  when  the 
associated  radar  approach  control 
facility  is  not  in  operation. 

DATES:  Comments  must  be  received  on 
or  before  April  28. 1995. 
ADDRESSES:  Send  comments  or  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Coimsel.  Attention:  Rules  Docket 


lAGC-2001.  Airspace  Docket  No.  94- 
AWA-7, 8O0  Independence  Avenue. 
SW.,  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  OfEce  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW..  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
ConununicatioDs  should  identify  the 
airspace  docket  number  and  he 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped,  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWA-7."  The  postcard  will  be  date/ 
time  stamped  and  retunted  to  the 
commenter.  AH  communications 
received  on  or  before  the  specified 
closing  date  for  txjmments  will  be 
considered  before  taking  action  on  tiie 
proposed  nde.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  oRar  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  writh  FAA 
persoonel  conoeraed  with  this 
rulemaking  will  be  filed  in  the  docket 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  OfTice  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  C  airspace  areas  at 
Cedar  Rapids  Municipal  Airport,  lA. 
Corpus  Christi  International  Airport, 
TX,  Harlingen  Rio  Grande  Valley 
International  Airport,  TX,  Abilene 
Regional  Airport,  TX.  Dyess  AFB,  TX, 
and  Santa  Barbara  Municipal  Airport. 
CA.  Class  C  airspace  areas  are 
predicated  on  an  operational  ATCT 
serviced  by  a  radar  approach  control 
facility.  These  areas  would  be  modified 
to  reflect  the  radar  approach  control 
facility's  hours  of  operation.  This 
proposal  would  not  change  the 
designated  boundaries  or  altitudes  of 
these  Class  C  airspace  areas.  In  addition, 
this  notice  proposes  to  establish  Class  E 
airspace  at  Cedar  Rapids  Municipal 
Airport,  lA,  when  the  associated  radar 
approach  control  facility  is  not  in 
operation.  Class  C  and  Class  E  airspace 
designations  are  published  in 
paragraphs  4000  and  6002,  respectively, 
of  FAA  Order  7400. 9B  dated  July  18, 
1994,  anH  effective  September  16,  1994, 
which  IS  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  and  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action  " 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 


promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

Section  71.1  [Amended! 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Panigrauh  4000 — Siibpurt  C — Class  C 
Airspace 


ACE  LA  C  Cedar  Rapids  Municipal  Airport, 
lA  (Revised) 

Cedar  Rapids  Municipal  Airport.  lA 
(lat.  41°53'05"  N..  long.  91°42'40"  W.) 
That  airspace  extending  upward  from  thf 
surface  to  and  including  4.900  feet  .MSL 
within  a  5-mile  radius  of  Cedar  Rapids 
Municipal  Airport  and  that  airspace 
extending  upward  from  2.100  feet  MSL  to 
and  including  4.900  feet  MSL  within  a  10-  ^ 
mile  radius  of  Cedar  Rapids  Mu;-.it  ipal 
Airport.  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport.'Facility  Director>'. 


ASW  TX  C  Corpus  Christi  International 
Airport,  TX  (Revised) 

Corpus  Christi  International  Airport.  TX 
(lat.  27°4613"  N.,  long.  97°3G04"  VV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSL 
w  ithin  a  5-mile  radius  of  the  Corpus  Chrisli 
International  Airport,  and  that  airspace 
extendi.ng  upward  from  1,200  feet  MSL  to 
4.000  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  287°  bearing  from  the  airport 
clockwise  to  the  197°  bearing  from  the 
airport,  and  that  airspace  extending  upward 
from  1.500  feet  MSL  to  4,000  feet  MSL  within 
a  10-mile  radius  of  the  airport  from  the  197° 


bearing  from  the  airpwrt  clockwise  to  the  287° 
bearing  from  the  airport. 


ASW  TX  C  Harlingen,  TX  (Revisedl 

Rio  Grande  Vallev  International  Airport.  TX 
(lat.  26°13'42"  N.,  long.  97°39'16'  \V.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Rio  Grande 
Valley  International  Airport,  excluding  that 
airspace  east  of  Arroyo  Colorado  that  is  north 
of  the  Southern  Pacific  Railroad;  and  that 
airspace  extending  upward  from  2,{X)0  feet 
MSL  to  4,000  feet  MSL  within  a  10-miie 
radius  of  the  airport  from  Farm  Road  1420 
and  Arroyo  Colorado  clockwise  to  the 
Southern  Pacific  Railroad:  and  that  airspace 
extending  upward  from  1.300  feet  MSL  to 
4.000  feet  MSL  to  the  10-mile  radius  of  the 
airport  from  the  Southern  Pacific  Railroad 
clockwise  to  U.S.  Highway  83  (Business 
Route):  and  that  airspace  extending  upward 
from  1,500  feet  MSL  to  4,000  feet  MSL  from 
U.S.  Highway  83  (Business  Route)  clockwise 
to  U.S.  Highway  77  (Business  Route);  and 
that  airspace  extending  upward  from  1.200 
feet  MSL  to  4,000  feet  MSL  from  U.S. 
Highway  77  (Business  Route)  clockwise  to 
Farm  Road  1420.  This  Class  C  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  TX  C  Abilene  Regional  Airport,  TX 
(Revised) 

Abilene  Regional  Airport,  TX 

(lat.  32°24'40"  N..  long.  99°40'55"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5.800  feet  MSL 
within  a  5-mile  radius  of  the  Abilene 
Regional  Airport,  excluding  that  airspace 
from  the  surface  to  3.690  feet  MSL  east  of 
long.  99°39'00  "  W.,  and  north  of  the  Abilene 
VOHTAC  103°/283°  radial  within  5  miles  of 
the  airport;  and  that  airspace  extending 
upward  from  3.600  feet  MSL  to  and 
including  5,800  feet  MSL  within  a  10-mile 
radius  of  the  airport  north  of  the  Abilene 
VORTAC  103°/283°  radial;  and  that  airspace 
extt:ndirig  upward  from  4.300  feet  MSL  to 
and  including  5,800  feet  MSL  within  a  10- 
mile  radius  of  the  airport  south  of  the 
Abilene  VORTAC  103°/283°  radial. 


ASW  TX  C  Dyess  AFB,  TX  (Revised) 

Dvoss  AFB,  TX 
"(lat.  32°25'12"  N..  long.  99°51'25"  W  ) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5,800  feet  M.SL 
within  a  5-mile  radius  of  D>'ess  AFB;  and  that 
airspace  extending  upward  from  3.600  feet 
MSL  to  and  including  5.800  feet  MSL  within 
a  10-mile  radius  of  Dyess  AFB  north  of  the 
Abilene  VORT.^C  103°/283°  radials;  and  that 
airspace  extending  upward  from  4,300  feet 
MSL  to  and  including  5.800  feet  MSL  within 
a  10-mile  radius  of  the  Dvess  AFB  and  south 
of  the  Abilene  VORTAC  io3V283°  radiais. 
This  Class  C  airspace  area  excludes  any 
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ainpace  included  within  the  Abilene 
Regional  Airport.  TX,  Class  C  airspace  area. 


A WP  CA  C  Santa  »mibaf»  Mumidpml 
Airport,  CA  (Revised) 

Santa  Baibara  Manicipel  Airport.  CA 
(lat.  34'25'34 "  N..  long.  1  ig'scae"  W.) 

That  airapaoe  within  a  5-mile  radius  of  the 
Santa  Bafbara  Municipai  Airport  extending 
upward  finiBi  the  surfece  tu  and  including 
4.000  fiaet  htSU  and  that  airspace  within  a 
1D-a>ile  radius  of  the  aiiport  extending 
upward  bom  1.S0O  fwt  MSL  to  and 
including  4,000  fnt  MSL  exciudii^  that 
airspace  from  the  205°  (>eariag  honi  the 
airport,  between  the  5-  and  lO-roiie  radius, 
clockwise  to  the  OiW  bearing  from  the 
airport.  This  Class  C  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Aimaeo.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paroffoph  6002— Class  E  Airspace  Anas 
Designated  as  a  Surface  Area  for  an  Airport 


ACE  lA  E2  Cedar  Rapids  MuaicipaJ  Airport, 
lA  (New)  Cedar  Rapids  Munici|Ml  Airport. 
lA 

(Ut  41»53'05"  N..  long.  91''42'4D~  W.) 

Within  a  4.2-mile  radius  of  the  Cedar 
Rapids  Municipal  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  publisited  in 
the  Airpoit/Facility  Otrectory. 

Issued  in  Washington.  DC.  on  March  29. 
1995 

Nancy  B.  Kalinewski, 

Acting  Manager.  Airspace-Bules  and 

Aeronautical  Information  Division. 

IFR  Doc.  95-^70  Filed  4-4-95;  6:45  amj 
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DEPARTMEMT  Of  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

(EE-12-95] 
RIN  1545-AT27 

Valuation  of  Plan  Distributions 

AGEWCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

MJTOH:  Notir«  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

S0«»MARY:  In  the  Rules  and  Regulation* 
stction  of  this  issue  of  the  Fetleral 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance  to 
employers  in  determining  the  present 


value  of  an  employee's  benefit  in  a 
qualified  defined  benefit  pension  plan, 
for  purposes  of  determining  the  amount 
of  a  distribution  made  in  any  form  other 
than  a  nondecreasing  annuity  payable 
for  a  period  not  less  than  the  Hfe  of  the 
participant  or.  in  the  case  of  a  qualified 
preretirement  survivor  annuity,  the  life 
of  the  surviving  spouse.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  This  dtjcument  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  July  5.  1»95.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Tuesday.  July  25. 
1995.  at  10  ajn.  must  be  received  by 
July  7.  1995. 

ADDRESSES:  Send  submissions  to: 
CCDOM  CORP:T:R  (EE-12-95).  room 
5228.  Internal  Revenue  Sei^ice.  FOB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  ahemative. 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a  jn.  and  5  p.ra. 
to:  CC.DOM:CORP:T:R  (EE-12-95). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
Washington.  DC.  The  public  hearing 
will  be  held  in  the  Auditorium.  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Linda  S.  F. 
Marshall.  (202)  622-4606;  concerning 
submissions  and  the  hearing.  Michael 
Slaughter.  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  atfORMATKM: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  !nct>me 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  417.  The  temporary 
regulations  provide  guidance  to 
employers  in  determining  the  present 
value  of  an  employee's  benefit  in  a 
qualified  defined  benefit  pension  plan. 


Th|^ext  of  those  temporary 
>RuIati( 


regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  BO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Ax:t  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 


not  apply  to  these  reguiatioQS.  and, 
therefore,  a  Ragulatoiy  Flexibility 
Analysis  is  uot  required  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  subniitted  to  the 
Chief  Counsel  lor  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Commenta  and  Pvbiic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copy  inc. 

A  public  hearing  has  been  scheduled 
for  Tuesday.  July  25. 1995.  at  10  a.m.  in 
the  Auditorium.  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW..  Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  July  5, 1995  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8J 
copies)  by  July  7,  1995. 

A  period  of^lO  minutes  virill  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  IiafoniMtioa 

The  principal  author  of  the 
regulations  is  Linda  S.  F.  Marshall. 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFS  Part  1 

Inconm  taxes.  Reporting  and 
recordkeepmg  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 


Authority:  26  U.S.C  780&  *  *  * 
Section  I.417(e>-1  also  issued  under  26 
U.S.C  41 7(eK3)lA)(ii«ID. 

§1.417    [Amemfed) 

Par.  2.  Paragraph  (d)  of  §  1.417(e)-l  is 
revised  to  read  as  follows: 

[The  text  of  prt^osed  paragraph  (d)  is 
the  same  as  the  text  of  §  l.417(e)-lT(d) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
Margaret  Milner  Ridianisoa, 
Commissioner  of  Internal  Hevenue. 
[PR  Doc.  95-«230  Filed  4-4-95;  S:45  ami 

BILUNG  COOC  4S30-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGO  95-029] 

33  CFR  Chapter  I 

46  CFR  Chapter  I 

Regulatory  Reinvention  Public 
Meetirtgs 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meetings;  request  for 

comments. 

SUMMARY:  As  part  of  the  President's 
Regulatory  Reinvention  Initiative,  the 
Coast  Guard  will  conduct  several  public 
meetings  outside  the  Washington,  DC 
area.  The  meetings  are  intended  to  open 
additional  lines  of  communication 
between  the  Coast  Guard  and  the 
regulated  pubUc.  Eadi  meeting  will  be 
attended  by  a  senior  Coast  Guard 
official,  and  will  be  open  to  the  public. 
DATES:  The  meetings  will  be  held  April 
11. 1995  in  New  York.  NY;  AjMii  12, 
1995  in  Boston,  MA;  and  April  21  in 
Seattle,  WA.  Times  for  each  meeting  are 
provided  below  under  SUMMARY.  Written 
comments  should  be  received  by  June  5, 
1995. 

ADDRESSES:  The  meetings  vtnll  be  held  at 
the  following  locations:  New  York, 
NY — University  of  New  York  Maritime 
College,  Fort  Schuyler.  Throgs  Neck 
Station.  New  York;  Boston,  MA— Black 
Falcon  Passenger  Terminal, 
Massachusetts  Port  Authority.  1  Black 
Fakon  Ave.,  Boston,  MA  02210;  Seattle, 
WA— Thirteenth  Coasl  Guard  District. 
915  2nd  Ave.,  Seattle,  WA.  Written 
comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Coimcil,  Commandant  (G-LRA),  U.S. 
Coast  Guard.  2100  Second  Street  SW.. 
Washington.  DC  20593,  or  may  be 
delivered  to  room  i406  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Thomas  Cahill,  Executive 


Secretary.  Marine  Safety  Council, 
Commandant  (G-LRA).  U.S.  Coast 
Guard.  2100  Second  Street  SW.. 
Washington.  DC  20593.  telephone  (202) 
267-0132. 

SUPPLEMENTARY  WFORMATION:  Over  the 
past  eighteen  months,  the  Coest  Guard 
conducted  a  comprehensive  review  of 
its  regulatory  process.  TTiis  review 
induded  meetings  with  members  of 
regulated  communities  and  advisory 
committees.  Ahhough  the  Coast  Guard 
is  proud  of  its  frequent  and  ongoing 
interaction  with  the  regulated 
community,  the  need  for  additional 
public  involvement  in  the  regulatory 
process  was  an  area  specifically 
identified  for  improvement.  It  is  onJy 
through  keeping  in  touch  with  those 
affected  that  the  Coast  Guard  can  truly 
judge  if  its  regulatory  and  compliance 
efforts  are  effective  and  efficient.  As  a 
result,  the  Coast  Guard's  new  regulatory 
procediu-es  manual  requires  regulatory 
project  managers  to  provide 
opportunities  for  public  involveinent  at 
the  earliest  stages  of  a  regulatory  projecL 
Additionally,  the  Coast  Guard's  ongoing 
Maritime  Regulatory  Reform  efforl  is 
intended  to  remove  unnecessary 
regulatory  burdens  on  the  maritime 
industry. 

In  his  memorandum  of  March  4,  1995, 
President  Clinton  directed  the  heads  of 
all  Federal  departments  and  agencies  to 
make  regulatory  reinvention  a  top 
priority.  He  identified  four  steps  to  be 
taken.  These  steps  are:  (1)  Cut  obsolete 
regulations;  (2)  reward  results,  not  red 
tape:  (3)  get  out  of  Washington  and 
create  grassroots  partnerships;  and  (4) 
negotiate,  don't  chctate.  The  Coast 
Guard  is  taking  a  number  of  additional 
actions  to  achieve  the  President's  goals 
of  reducing  the  regulatory  burden  and 
improving  compliance  through 
cooperation. 

One  of  these  actions  is  to  conduct  a 
number  of  public  meetings  during  the 
month  of  April  to  discuss  regulatory 
reinvention.  The  meetings  are  intended 
to  allow  members  of  the  regulated 
community  the  opportunity  to  talk 
directly  with  senior  Coast  Guard 
officials  involved  in  the  regulatory 
process,  and  raise  concerns  with  current 
regulatory  and  enforcement  policies. 
The  senior  Coast  Guard  officials 
identified  below  currently  plan  to 
attend  the  meetings  listed  below.  Rear 
Admiral  Gregory  Peningtcm,  Chief  of  the 
Office  of  Navigation  Safety  and 
Waterway  Services  at  Coast  Guard 
Headquarters,  will  attend  the  meeting  of 
the  Navigation  Safety  Advisory  Council 
in  Seattle,  WA  on  April  21, 1995.  This 
meeting  will  begin  at  8  ajn.  Rear 
Admirai  James  Card,  Chief  erf  the  Office 


of  Marine  Saietj.  Security,  and 
Envinnraental  Pratection  st  Coast 

Guard  Headquarters,  will  8tter>d  »n 
"Industry  Day"  meeting  in  New  York, 
NY  on  April  11. 1995.  This  meeting  wll 
begin  at  9  ajo.  Kear  Admiral  John 
Shkor.  Chief  Counsel  of  the  Coast  Guard 
and  Chairman  of  the  Marine  Safety 
Council,  the  Coast  Guard's  regulatory 
oversight  body,  will  attend  an  indi^ry 
Day"  meeting  in  Bostc»,  MA  <»  April 
12,  1995.  This  meeting  will  begin  at  9 
ajQ.,  with  registration  begmning  at  8-.30 
ajB.  The  iocatiCNas  for  these  meeUngs 
are  listed  above  under  ADDRESSES. 

In  addition  to  the  above  meetings,  a 
number  of  other  "Industry  Day  ' 
meetings  are  scheduled  in  Portland,  OR: 
Warren,  RI;  Valdez.  AK;  Cape  Cod.  MA: 
Milwraukee,  WI;  Anchorage,  AK; 
AlaH>eda,  CA;  Hampton  Roads,  VA; 
Tampa,  FL;  Mobile,  AL;  and  Agana, 
Guam.  These  meetings  will  be  hosted  by 
the  local  Coast  Guard  Captain  of  the 
Port,  and  regulatory  reinvention  will  be 
a  key  topic  The  Coest  Guard  Captain  of 
the  Port  for  eadi  area  can  prm'ide 
additional  details  on  the  date  and  time 
for  each  meeting.  Additionally,  on  April 
20,  1995.  the  Coast  Guard  will  hold  a 
public  meeting  in  Washington.  DC  to 
discuss  regulatory  reform.  The  details  of 
this  meeting  will  be  announced  by  a 
separate  notice  in  the  Federal  Register. 

Perscais  affected  by  or  interested  in 
Coast  Guard  regulatory  actions  are  also 
invited  to  submit  written  comments  as 
indicated  under  ADDRESSES  above. 

Dated:  March  24. 1995. 
lohn  E.  Shkar, 

Rear  Admiral,  U.S.  Coast  Guard  Chief 
Counsel. 
IFR  Doc.  95-8389  Filed  4-4-95;  8:45  ami 

BILUNG  COOC  4910-t4-M 


POSTAL  SERVICE 

39  CFR  Part  232 

Conduct  on  Postal  Service  Property 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  Postal  Service  property 
regulations  by  providing  that  when 
conduct  that  is  a  violation  of  Federal  or 
State  criminal  law  is  committed  on 
Postal  Service  property,  it  is  also  a 
violation  of  Postal  Service  regulations, 
and  that  the  fine  aadJar  imprisonment 
penalties  of  39  CFR  232.1(p)  may  be 
imposed  for  the  proscribed  corkduct 
when  Federal  and  State  prosecution  c^ 
the  criminai  law  violation  are  dechned. 
DATES:  Comments  must  be  received  on 
or  before  May  5, 1995. 
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ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Counsel, 
Postal  Inspection  Service,  475  L'Enfant 
Plaza  SW.,  Room  3411.  Washington,  DC 
20260-2181. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  I.  Bauman,  Counsel.  Postal 
Inspection  Service.  (202)  268-4415. 
SUPPLEMENTARY  INFORMATION:  Postal 
Service  regulations  on  conduct  on 
postal  property  are  published  in  title  39 
of  the  Code  of  Federal  Regulations  (CFR) 
as  §  232.1.  One  purpose  of  this  proposed 
rule  is  to  clarify  that  prohibited  conduct 
on  postal  prop>erty  includes  violations 
of:  (1)  State.  Territory.  Possession,  and 
District  criminal  laws  assimilated  onto 
exclusive  Federal  property  under  18 
U.S.C.  13,  Assimilated  Crimes  Act;  and 
(2)  Federal,  State,  Territory,  Possession, 
and/or  District  criminal  laws  that  apply 
to  the  geographic  areas  in  which 
nonexclusive  properties  owned  or 
leased  by  the  Postal  Service  are  located. 
Another  purpose  of  this  proposed  rule 
is  to  provide  that  when  conduct  that  is 
a  violation  of  Federal,  State,  Territory, 
Possession,  and/or  District  criminal  law 
is  committed  on  Postal  Service  property, 
it  is  also  a  violation  of  Postal  Service 
regulations.  Persons  committing  such 
prohibited  conduct  are  subject  to  the 
penalty  provisions  of  39  CFR  232. l(p) 
(i.e.,  a  fine  of  not  more  than  $50  and/ 
or  imprisonment  of  not  more  than  30 
days),  when  prosecution  of  the  criminal 
law  violation  is  declined  by  Federal, 
State.  Territory.  Possession,  or  District 
prosecutors. 

List  of  Subjects  in  39  CFR  Fart  232 

Federal  buildings  and  facilities. 
Penalties.  Postal  Service. 

Accordingly,  39  CFR  part  232  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  232— CONDUCT  ON  POSTAL 
PROPERTY 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  39  U.S.C  401.  403(b)(3), 
404(a)(7);  40  U.S.C  318.  318a.  318b.  318c; 
sec.  613,  Treasury,  Postal  Service,  and 
General  Government  Appropriations  Act. 
1992.  Pub.  L  102-141. 18  U.S.C  13,  3061;  21 
U.S.C  802.  844. 

2.  Section  232.1  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows: 

$  232. 1    Conduct  on  postal  property. 

•        •        •        •         • 

(r)  Other  prohibited  conduct.  (1)  The 
regulations  in  this  section  for  conduct 
on  Postal  Service  property  also  include: 

(i)  State,  Territory,  Possession,  and 
District  criminal  laws  assimilateid  onto 


exclusive  Federal  property  under  18 
U.S.C.  13,  Assimilated  Crimes  Act;  and 

(ii)  Federal,  State,  Territory, 
Possession,  and/or  District  criminal 
laws  that  apply  to  the  geographic  areas 
in  which  nonexclusive  properties 
owned  or  leased  by  the  Postal  Service 
are  located. 

(2)  When  a  violation  of  a  Federal, 
State,  Territory,  Possession,  or  District 
criminal  law  is  committed  on  Postal 
Service  property,  it  is  also  a  violation  of 
Postal  Service  regulations  and  is 
therefore  subject  to  the  penalty 
provisions  of  paragraph  (p)  of  this 
section  when  prosecution  of  the 
criminal  law  violation  is  declined  by 
Federal,  State,  Territory,  Possession,  or 
District  prosecutors. 
Stanley  F.  Mires. 
Chief  Counsel,  Legislative. 
(FR  Doc.  95-6227  Filed  4-4-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-5ie5-2] 

Notice  and  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  committee  meeting — 
negotiated  rulemaking  on  small  nonroad 
engine  regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  reduce 
air  emissions  from  small  nonroad 
engines.  Small  nonroad  engines  are 
engines  which  are  spark  ignited  gasoline 
engines  less  than  25  horsepower.  The 
meeting  is  open  to  the  public  without 
advance  registration.  Agenda  items  for 
the  meeting  include  reports  from  the 
task  groups  and  discussions  of  the  draft 
structure  of  the  emissions  standard. 
DATES:  The  committee  will  meet  on 
April  18,  1995  from  10  a.m.  to  6  p.m., 
and  on  April  19. 1995  from  8  a.m.  to  4 
p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk,  Ann  Arbor,  MI  48108; 
phone:  (313)  995-5900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lisa  Snap,  National 


Vehicle  and  Fuel  Emissions  Laboratory. 
2565  Plymouth  Rd.,  Ann  Arbor. 
Michigan  48105.  (313)  668-4200. 
Persons  needing  further  information  on 
committee  procedural  matters  should 
call  Deborah  Dalton.  Consensus  and 
Dispute  Resolution  Program, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  Washington.  DC  20460. 
(202)  260-5495.  or  the  Committees 
facilitators.  Lucy  Moore  or  John  Folk- 
Williams.  Western  Network.  616  Doiv 
Caspar.  Santa  Fe.  New  Mexico.  87501. 
(505) 982-9805. 

Dated:  March  31. 1995. 
Deborah  Dalton, 
Designated  Federal  Official. 
[FR  Doc.  95-8502  Filed  4-4-95;  8:45  am] 
BiLUNOCOoc  aato  to  m 


40  CFR  Part  52 

[MA-31 -01 -6845b;  A-1-FRL-5177-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  U  Restricted  Emission 
Status 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  approves  310  CMR  7.02(12). 
entitled  "U  Restricted  Emission  Status." 
into  the  Massachusetts  SIP.  EPA  is  also 
proposing  to  extend  the  federal 
enforceability  of  this  regulation  to 
hazardous  air  pollutants.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  the  Commonwealth's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdravtm  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  May  5,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
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Pesticides  aod  Toxics  Management 
Division,  U.S.  EnviiCHUDeutal  Protection 
Agency.  Region  I,  JFK  Federal  Bldg.. 
Boston.  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  nomttal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Envoorunental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  the  Division 
of  Air  Quality  Control,  Department  of 
Environmental  Protectioa,  One  Winter 
Street,  8th  Floor.  Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Walker,  for  criteria  pollutants  (617) 
565-9168  or  Jianet  Beloin.  for  HAPS 
(617)565-2734. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  rules 
section  of  this  Federal  Regisler. 

Authority:  42  y.S.C  7401-767 Iq. 

Dated:  March  3.1 995. 
John  P.  DeViUan, 
Regional  Administrotar.  Repon  I. 
IFR  Doc.  95-8217  Filed  4-4-M:  8:45  ami 

BtLUNCCOOE  MIO  iO  P 


40  CFR  Part  52 
[IL92-t-6336b;  FRL-5t65-91 

Approval  arxi  Promulgation  of 
Implementation  Plans;  KKnois 

AGENCY:  Environmental  Protectioa 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  Illinois' 
February  7.  1994.  request  to  incorporate 
smaller  source  permit  rule  amendments 
into  the  Illinois  State  ImplementatioD 
Plan  (SIP).  The  purpose  of  these  smaller 
source  amendmests  is  to  lessen  the 
permitting  burden  on  small  sources  and 
on  the  permitting  authority  by  reducing 
the  frequency  and/ or  the  requirement 
for  operating  permit  renewal  for  sources 
emitting  less  than  twenty-five  tons  per 
year  of  regulated  air  pollutants.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  vievrs 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  r^lonale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  ruie,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 


final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 

addressed  in  a  subsequerrf  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  cooiroent  period 
on  this  action.  Any  parties  interested  m 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  5, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bart2ei.  Chief. 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR18— 
J),  U.S.  Environmental  Protecticm 
Agency,  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEFA's  analysis  of  it  are  available  kx 
inspection  at:  R^ulation  Development 
Section.  Regulation  Development 
Branch  (AR18-J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Nearmyer,  Permits  and 
Grants  Section,  Regulation  Development 
Branch  (AR-ISJ),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,(312)353-4761. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information'see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  24. 1995. 
Valdas  V. . 


-95:  8:45  am) 


Regional  Administrator. 
IFR  Doc.  95-8220  Filed 
BILLING  COOe  69M-90-P 


40  CFR  Part  52 
[AK7-1-6588b;  FRL-5171-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of  Alaska 
for  the  purpose  of  reducing  the  National 
Air  Quality  Standards  (NAAQS)  for 
carbon  monoxide  (CO).  The  SIP  revision 
was  submitted  by  the  state  to  satisfy 
certain  {ederal  Clean  Air  Act 
requirements  for  a  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Municipality  of 
Anchorage  and  the  Fairbanks  Northstar 
Borough  area.  In  die  Final  Rules  Sectrtm 


of  this  Federal  Register,  the  EPA  is 

approving  the  state's  SIP  revision  as  a 
direct  final  rule  without  pfior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  commerrts  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  ^A  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  seccmd  comment  period  on 
this  notice. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  5, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Envirtmmentai  Protection  Specialist 
(AT-082),  Air  f*rograms  Section,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
app<Mntment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  10,  Air  Programs  Section,  1200 
6th  Avenue,  Seattle,  WA  98101. 

The  State  of  Alaska  Department  of 
Environmental  Conservation;  410 
Willoughlw,  Suite  105,  Juneau.  Alaska 
99801-1795. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  Air  Programs  Branch  (AT- 
082),  EPA,  1200  6th  Avenue,  Seattle, 
WA  98101,  (206)  553-1814. 

SUPPLBiENTARY  INFORMATION: See  the 
information  provided  in  the  Krect  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  March  2, 1995. 

Chuck  Clarke, 

Regional  Administrator. 

IFR  Doc.  95-8314  Filed  4  4-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  67 
(CGD  94-040] 
RIN2115-AE85 

Vessel  Rebuilt  Determinations 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  its  rules  regarding  rebuilt 
determinations  to  provide  guidelines  to 
clarify  the  standard  for  determining 
when  work  on  a  vessel  constitutes  a 
rebuilding  of  that  vessel.  The  rebuilt 
standard  has  been  criticized  as  too 
subjective  to  provide  guidance  to  vessel 
owners,  who  often  must  make  critical 
business  planning  decisions  with  the 
outcome  of  a  potential  rebuilt 
determination  by  the  Coast  Guard  in 
mind.  The  proposed  guidelines,  if 
adopted,  would  establish  clear  upper 
and  lower  thresholds  relevant  to  rebuih 
determinations  and  would  provide  for 
greater  certainty  to  vessel  owners 
making  business  decisions  regarding 
work  to  be  performed  on  their  vessels. 
DATES:  Comments  must  be  received  on 
or  before  July  5.  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-040). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 'the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3400. 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Burley.  Vessel  Documentation 
and  Tonnage  Survey  Branch.  (202)  267- 
1492. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifythis  rulemaking 
(CGD  94-040)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 


comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/^  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stam[}ed.  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infomiation:  The  principal 
porsons  involved  in  drafting  this  document 
are  Ms.  Laura  Burley.  Project  Manager; 
Lieutenant  Commander  Don  M.  Wrye. 
Attorney  Advisor.  Vessel  Documentation  and 
Tonnage  Survey  Branch;  and  Mr.  Nicholas 
Grassolli.  Project  Counsel.  Office  of  Chief 
Counsel. 

Background  and  Purpose 

When  Congress  enacted  the  Merchant 
Marine  Act.  1920.  popularly  referred  to 
as  the  "Jones  Act,"  it  included  a 
provision  to  provide  for  a  protected 
cabotage  trade.  Section  27  of  the 
Merchant  Marine  Act.  1920  (46  U.S.C. 
app.  883).  generally  prohibited  the 
transportation  of  merchandise  in  the 
coastwise  trade  except  in  vessels  built 
in  and  documented  under  the  laws  of 
the  United  States  and  owned  by  citizens 
of  the  United  States.  In  1956.  Congress 
amended  Section  27  by  enacting  what  is 
known  as  the  "Second  Proviso."  Under 
the  proviso,  as  enacted,  a  vessel  of  more 
than  500  gross  tons  entitled  to  engage  in 
the  coastwise  trade  which  is  then  rebuilt 
outside  the  United  States  permanently 
loses  the  right  to  engage  in  the  coastwise 
trade.  Further,  the  proviso  required 
owners  of  vessels  of  more  than  500  gross 
tons  documented  in  the  United  States 
which  are  rebuilt  outside  the  United 
States  to  make  a  report  of  the 
circumstances  of  the  rebuilding  to  the 
Secretary. 

As  originally  proposed,  the  proviso 
contained  a  definition  of  "rebuilt." 
However,  the  definition  was  determined 
to  be  problematic  and  was  deleted.  The 
legislative  history  noted  that  a 
"generally  accepted"  definition  of  the 
term  as  applied  to  vessels  may  be  found 
in  the  case  of  United  States  v.  The  Grace 
Meade,  25  F.  Cas.  1387  (E.D.  Va.  1876) 


(No.  15.243).  That  definition  is  that  "a 
vessel  is  considered  rebuilt  if  any 
considerable  part  of  the  hull  of  the 
vessel  in  its  intact  condition,  without 
being  broken  up.  is  built  upon." 
Further,  the  legislative  history  noted, 
the  definition  had  been  adopted  by  the 
Supreme  Court  in  New  Bedford  Dry 
Dock  Co.  V.  Purdy  (The  JackO'Lantem). 
258  U.S.  96  (1922).  and  had  been 
incorporated  into  the  regulations  of  the 
Bureau  of  Customs,  which  then 
administered  the  vessel  documentation 
program,  as  a  regulatory  standard. 

In  1960,  Congress  amended  the 
Second  Proviso.  (Pub.  L.  86-583.)  The 
1960  amendment  closed  a  loophole 
which  permitted  foreign-built 
midbodies  to  be  towed  to  the  United 
States  and  then  incorporated  into  the 
domestic  rebuilding  of  an  existing 
vessel  in  an  op>eration  known  as 
"jumboizing."  As  amended,  the  Second 
Proviso  provided  that  a  vessel  of  more 
than  500  gross  tons  eligible  to  engage  in 
the  coastwise  trade  which  was  then 
rebuilt  permanently  lost  the  right  to 
engage  in  the  coastwise  trade  unless  the 
"entire  rebuilding,  including  the 
construction  of  any  major  components 
of  the  hull  or  superstructure  of  the 
vessel."  was  effected  within  the  United 
States. 

In  1988.  the  Second  Proviso  was  once 
again  amended  to  eliminate  the  500 
gross  ton  parameter  for  vessels  rebuilt 
outside  the  United  States.  (Pub.  L.  100- 
239.)  Now.  any  vessel  which  has 
acquired  the  lawful  right  to  engage  in 
the  coastwise  trade  which  is  later  rebuilt 
outside  the  United  States  permanently 
loses  coastwise  trading  privileges. 

The  Second  Proviso  is  implemented 
by  the  Coast  Guard  primarily  by 
regulations  at  46  CFR  §  67.177.  The 
regulatory  standard  in  §  67.177  .states 
that  a  vessel  is  rebuilt  when  "any 
considerable  part  of  its  hull  or  -■ 
superstructure  is  built  upon  or 
substantially  altered."  While  the 
wording  of  the  regulatory  standard  has 
remained  stable  over  the  years,  the 
Coast  Guard's  administration  of  the 
standard  has  changed. 

Prior  to  September  1989.  the  Coast 
Guard  evaluated  whether  work 
performed  on  a  vessel  constituted  a 
rebuilding  under  the  regulatory 
standard  by  focusing  on  whether  the 
nature  of  the  work  was  structural  or 
nonstructural.  In  September  1989.  the 
Coast  Guard  issued  a  rebuilt 
determination  for  work  performed  on 
the  vessel  Monterey.  The  Monterey 
determination  explained  that 
application  of  the  Coast  Guard's 
regulatory  standard  involves  a  two-step 
process.  The  first  step  is  to  identify 
work  which  involves  building  uoon  or 
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alteration  of  the  hull  or  superstructure. 
Once  the  relevant  work  has  been 
identified,  the  second  step  is  to 
determine  whether  that  work  involves  a 
considerable  part  of  the  hull  or 
superstructure.  If  it  does,  then  the  vessel 
has  been  rebuilt. 

As  a  result  of  the  regulatory 
requirement,  the  Coast  Guard  frequently 
receives  applications  for  preliminary 
determinations  whether  work  to  be 
performed  on  a  vessel  outside  the 
United  States  would  constitute  a 
rebuilding.  In  support  of  an  application 
for  a  preliminary  rebuilt  determination, 
he  applicant  will  generally  enclose 
extensive  documentation  addressing  the 
haracter  and  scope  of  the  work  to  be 
performed  including  plans,  drawing.";, 
contracts,  work  orders,  and  materials 
lists.  The  applicant  then  attempts  to 
ihow  that  the  work  will  not  build  upon 
or  "substantially"  alter  "any 
considerable  part"  of  the  vessel's  hull  or 
;uperstructure.  Often,  comparisons  are 
iiade  between  the  before  a.Td  after  area 
f  the  hull  and  superstructure;  the 
veight  of  steel  to  be  replaced  or  added 
to  the  vessel's  total  steelweight;  or  the 
cost  of  the  planned  work  to  the  overall 
value  of  the  vessel. 

Sometimes,  the  vessel  representative 
does  not  submit  an  application  for  a 
rebuilt  determination  or  any  supporting 
documentation  until  after  the  work  is 
performed.  While  this  approach  is 
permissible,  it  assumes  the  risk  that  the 
Coast  Guard  may  determine  that  the 
vessel  has  been  rebuilt,  with  the 
disastrous  consequence  of  loss  of 
trading  entitlements.  In  other  cases,  the 
work  actually  done  on  the  vessel  differs 
from  or  exceeds  the  planned  work,  with 
possible  adverse  effects  on  the  final 
determination.  In  any  event,  following 
completion  of  the  work,  if  the  quantum 
of  work  involved  raises  a  reasonable 
belief  that  the  vessel  has  been  rebuilt, 
the  vessel  representative  must  apply  for 
a  final  rebuilt  determination.  Because  of 
the  wording  of  the  standard  and  the 
unique  noliire  cf  each  vessel,  every 
rebuilt  ui^ermination  is  evaluated  on  a 
case-by -case  basis. 

Because  the  regulatory  standard 
contains  a  number  of  undefined  tenns 
which  could  be  problematic,  the  Coast 
Guard  decided  to  seek  public  input  on 
the  advisability  of  engaging  in  a 
rulemaking.  Two  public  meetings  were 
held,  both  preceded  by  a  notice  in  the 
Federal  Register.  The  first  meeting  was 
on  November  16.  1993  (58  FR  51298). 
and  the  second  on  February  15. 1994  (59 
FR  725).  The  stated  purpose  of  the 
public  meetings  was  to  obtain  public 
input  concerning  whether  the  Coast 
Guard  should  undertake  rulemaking  to 
develop  clearer  .standards  for  vessel 


rebuilt  determinations,  whether  a 
negotiated  rulemaking  procedure  would 
be  appropriate,  and  to  discuss  problems 
encountered  under  existing  procedures 
and  possible  solutions. 

On  May  10. 1994.  the  Coast  Guard 
published  a  policy  statement  in  the 
Federal  Register  (CGD  93-063;  59  FR 
24060)  announcing  that  it  was  planning 
to  undertake  rulemaking  regarding 
vessel  rebuilt  determinations.  Also,  the 
policy  statement  concluded  that,  based 
on  a  review  of  its  rebuilt  determinations 
since  the  Monferey  determination,  work 
performed  on  a  vessel  which  involved 
five  percent  or  less  of  the  vessels 
steelweight  has  never  been  determined 
to  constitute  a  rebuilding. 

Discussion  of  Proposed  Rules 

The  Coast  Guard  proposes  to  revise  46 
CFR  67.177  regarding  vessel  rebuilt 
determinations.  Section  67.177  would 
first  restate  the  existing  standard  that  a 
vessel  is  rebuilt  "when  any  considerable 
part  of  its  hull  or  superstructure  is  built 
upon  or  substantially  altered." 
Application  of  that  standard  would 
remain  essentially  a  two-step  process. 

The  standard,  by  its  terms, 
encompasses  only  work  which  involves 
building  upon  or  substantial  alteration 
of  a  considera'ole  part  of  the  hull  or 
superstructure  of  the  vessel.  Therefore, 
the  first  step  in  applying  the  standard 
must  be  to  identify  hull  and 
superstructure  work  as  distinguished 
from  other  work  on  the  vessel.  Once  the 
relevant  work  has  been  identified,  the 
second  step  in  applying  the  standard  is 
to  determine  whether  that  work  results 
in  a  "considerable  part"  of  the  hull  or 
superstructure  being  built  upon  or 
substantially  altered.  If  it  does,  the 
vessel  will  be  deemed  to  have  been 
rebuilt. 

To  identify  work  constituting  building 
upon  or  a  substantial  alteration  of  the 
hull  or  superstructure  of  a  vessel,  the 
hull  and  superstructure  must  be 
defined.  Both  terms  are  defined  in  46 
CFR  67.3.  The  hull  is  the  shell,  or  outer 
casing,  and  internal  struct  ire  oelow  the 
main  deck  which  provide  boih  the 
flotation  envelope  and  structural 
integrity  of  the  vessel  in  its  normal 
operations.  The  superstructure  includes 
the  main  deck  and  any  other  structural 
part  of  the  vessel  above  the  main  deck. 
Parts  of  the  hull  or  superstructure 
include  the  shell  plating,  keel,  decks, 
supporting  bulkheads,  beams,  frames, 
girders,  stringers,  and  other  structural 
items. 

On  the  other  hand,  the  deliverv', 
installation  aboard  the  vessel,  and 
modification  or  overhaul  of  inventory, 
equipment,  furnishings,  and  stores  are 
not  included  as  parts  of  the  hull  or 


superstructure.  Such  inventory, 
equipment,  furnishings,  and  stores 
include:  Office  inventory  and 
equipment;  medical  stores  and 
equipment;  charts  and  flags;  navigation 
and  signaling  equipment;  portable  VHS 
radio  sets  and  rechargers;  radio 
equipment:  automatic  telephone  system; 
office  amplifiers  and  loudspeakers; 
public  address  system;  spare  parts; 
mooring  lines,  towing  lines,  and 
manually  operated  rope  storage  wheels; 
lifeboats  and  liferafts;  hfesaving 
equipment;  firefighting  equipment:  C02 
systems;  workshop  tools  and 
equipment;  galley,  pantry,  and  bar 
equipment;  plates,  crockery,  cutler^', 
and  glassware;  games,  gambling  tables, 
and  entertainment  equipment;  musical 
instruments;  Jacuzzis;  print  shop,  photo 
laboraton,'  and  projector  room 
equipment;  bedding,  table  linens; 
window  curtains;  baggage  handling 
equipment;  steel  storage  shelves;  deck 
furniture;  cabin  pictures  and  works  of 
art:  and  furnishings  for  crew  cabins, 
messes,  recreation  rooms,  passenger 
cabins,  lounges,  public  spaces,  and 
service  rooms. 

Also,  the  inst.3lIation  and 
modification  or  overhaul  of  machinery, 
including  foundations,  that  could  be 
removed  without  affecting  the  structural 
integrity  of  the  vessel  are  not  included 
as  part  of  the  hull  or  superstructure. 
Among  items  of  this  type  are:  anchor 
windlass:  steering  machiner}';  bow 
thruster  (the  bow  thruster  tunnel  must 
be  constructed  in  the  United  States): 
elevator  machinery;  water  systems 
evaporators  and  pumps;  ventilation  and 
air  conditioning  system  units,  motors, 
and  compressors;  garbage  disposal 
system  incinerator  and  compactor; 
steam  turbine  alternators,  transformers, 
and  electric  motors;  oily  bilge  separator: 
and  sludge  discharge  pump. 

Fina'ly.  many  items  involved  in 
outfitting  and  maintaining  the  vessel 
that  could  be  performed  without 
affecting  the  structural  and  watertight 
integrity  of  the  vessel  are  also  not 
included  as  parts  of  the  hull  or 
superstructure.  Among  items  of  this 
type  a.-e:  installation  of  windows  and 
portholes;  installation  of  partitions  for 
interior  spaces;  installation  of  interior 
stairs  (stairway  trunks  constructed  in 
the  United  States);  renewal  of  exterior 
stairways;  renewal  of  handrails  on 
passenger  decks;  installation  of  glass 
panes;  repairs  of  exterior  non-watertight 
steel  doors;  renewal  of  exterior  fire  hose 
lockers;  overhaul  of  existing  side  gates, 
portholes,  or  watertight  doors;  cleaning 
and  painting  of  the  chain  locker; 
sandblasting  and  painting  of  anchor 
chain:  reinstallation  of  radar  masts  and 
modification  of  radar  foundations; 
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overhaul  of  sound-powered  telephone 
system;  installation  of  new  navigation 
consoles:  extension  of  general  and  fire 
alam  system;  installation  of  heat 
detectors;  installation  of  new  lifeboat 
davits  or  the  reinstallation  of  repaired 
lifeboat  davits  and  winches:  installation 
of  life-jacket  lockers;  installation  or 
modification  of  interior  spaces  such  as 
cabins,  lounges,  and  restrooms; 
sandblasting,  painting,  or  coating  of 
decks:  general  sandblasting  and 
painting:  renewal  of  drain  pipes  and 
gratings;  installation  of  scuppers: 
installation  and  extension  of  piping 
systems:  installation  of  insulation, 
linings,  ceiling  panels,  floor  coverings, 
and  interior  doors;  installation  of 
prefabricated  bathroom  modules; 
installation  of  signs,  funnel  marks,  and 
name  plates:  overhaul  of  external 
cathodic  protection  system:  installation 
of  electrical  distribution  and  lighting 
systems:  and  installation  and  overhaul 
of  electrical  cables. 

To  determine  whether  any 
"considerable  part"  of  the  bull  or 
superstructure,  as  defined,  has  been 
built  upon  or  altered,  the  relevant  work 
must  be  viewed  in  relation  to  the  hull 
or  superstructure  of  the  vessel  as  a 
whole.  Generally,  the  weight  of  the 
material  involved  in  the  relevant  work 
is  compared  to  the  steelweight  of  the 
vessel  as  a  whole.  In  cases  where 
steelweights  are  not  readily  determined, 
as  for  work  on  a  wooden  or  fiberglass 
vessel  for  example,  the  surface  area  of 
the  relevant  work  is  compared  to  the 
surface  area  of  the  vessel  as  a  whole 
and.  to  the  maximum  extent  practicable, 
a  comparable  steelweight  is  determined 
for  the  work  performed  and  for  the 
vessel  as  a  whole.  The  term 
"steelweight"  is  generically  used  in  the 
proposed  rule  relative  to  the 
construction  material  of  the  vessel. 

Paragraph  (a)  of  proposed  §67.177 
would  address  the  statutory  provision 
that  a  vessel,  regardless  of  its  material 
of  construction,  is  deemed  rebuilt  when 
a  major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  is  added  to  the  vessel. 

Paragraph  (b)  of  proposed  §  67.177 
would  establish  numerical  parameters 
for  rebuilt  determinations  for  vessels  of 
which  the  hull  and  superstructure  are 
constructed  of  steel  or  aluminum.  A 
vessel  would  be  deemed  rebuilt  if  the 
relevant  work  performed  constitutes 
more  than  10  percent  of  the  vessel's 
steelweight.  Thus,  10  percent  of  the 
vessel's  steelweight  would  be  set  as  the 
upper  parameter,  beyond  which  a 
rebuilding  would  occur  in  every  case. 

A  vessel  may  or  may  not  be  deemed 
rebuilt  if  the  relevant  work  performed 
constitutes  more  than  5  percent  but  not 


more  than  10  percent  of  the  vessel's 
steelweight.  In  this  case,  the  vessel 
owner  bears  the  burden  to  demonstrate 
tliat  the  nature  of  the  work  performed, 
its  scope  in  relation  to  the  vessel  as  a 
whole,  its  cost  as  com{}ared  to  the  cost 
of  the  vessel,  or  other  such  factors, 
justify  a  conclusion  that  the  vessel  has 
not  been  rebuilt. 

A  vessel  would  not  be  considered 
rebuilt  if  the  relevant  work  performed 
constitutes  5  percent  or  less  of  the 
vessel's  steelweight.  Thus,  5  percent  of 
the  vessel's  steelweight  would  be  set  as 
the  lower  parameter,  at  or  below  which 
a  rebuilding  would  be  deemed  to  not 
have  occurred  in  any  case. 

Paragraph  (c)  of  proposed  §  67.177 
would  establish  numerical  parameters 
for  rebuilt  determinations  for  vessels  of 
which  the  hull  aiKl  superstructure  are 
constructed  of  a  material  other  than 
steel  or  aluminum.  The  numerical 
parameters  would  be  the  same  as  those 
used  in  paragraph  (b).  However,  for  the 
parameters  to  work  for  vessels  of  which 
the  hull  and  superstructure  are 
constructed  of  a  material  other  than 
steel  or  aluminum,  the  concept  of 
comparability  is  introduced. 

The  comparability  concept  requires 
that  the  applicant  for  a  rebuilt 
determination  evaluate  the  vessel  and. 
based  on  its  overall  size,  class, 
configuration,  or  other  such  factors, 
calculate  to  the  maximum  extent 
practicable  what  the  steelweight  of  the 
vessel  as  a  whole  would  be  if  it  were 
constructed  of  steel  or  aluminum.  The 
applicant  would  also  be  required  to 
evaluate  the  quantum  of  work 
performed  on  the  vessel  and.  based  on 
its  scope,  area  or  square  footage  of 
sideshell.  decks,  or  bulkheads  involved 
compared  to  the  area  or  square  footage 
of  similar  surfaces  on  the  entire  vessel. 
or  other  such  factors,  calculate  to  the 
maximum  extent  practicable  what  the 
steelweight  of  the  work  performed 
would  be  if  the  material  used  was  steel 
or  aluminum.  The  Coast  Guard 
particularly  solicits  comment  from 
vessel  owners,  shipyard.s,  repair 
facilities,  and  other  interested  parties 
concerning  the  feasibility  and 
practicaUty  of  the  comparability 
concept. 

Vessels  of  mixed  construction,  for 
example,  a  vessel  the  hull  of  which  is 
constructed  of  steel  or  aluminum  and 
the  superstructure  of  which  is 
constructed  of  fiberglass,  would  be 
addressed  by  paragraph  (d]  of  proposed 
§67.177.  The  applicant  for  a  rebuilt 
determination  would,  using  the 
comparability  concept,  calculate  to  the 
maximum  extent  practicable  the  total 
steelweight  of  the  vessel  and  the 
steelweight  of  the  work  performed  on 


the  non-steel/aluminura  portion  of  the 
vessel.  The  comparable  steelweight  of 
the  work  performed  on  the  non-steel/ 
aluminum  portion  of  the  vessel  would 
then  be  aggregated  with  the  work 
performed  on  the  portion  of  the  vessel 
constructed  of  steel  or  aluminum.  The 
same  numerical  parameters  used  in 
paragraph  (b)  would  then  be  applied  to 
the  aggregate  of  the  work  performed  on 
the  vessel  to  determine  whether  the 
vessel  had  been  rebuilt. 

Pursuant  to  paragraph  (e)  of  proposed 
§67.177.  an  application  for  a  rebuilt 
determination,  where  required,  would 
have  to  be  filed  within  30  days 
following  completion  of  the  work  or 
redelivery  of  the  vessel,  whichever 
occurs  first.  An  application  for  a  rebuilt 
determination  would  be  required  if  the 
work  was  performed  outside  of  the 
United  States  and  it  is  determined  to 
constitute  or  be  comparable  to  more 
than  5  percent  of  the  vessel's 
steelweight,  or  if  a  major  component  of 
the  hull  or  superstructure  which  was 
not  built  in  the  United  States  was  added 
to  the  vessel.  In  addition,  paragraph  (e) 
would  state  the  items  required  to  be 
submitted  with  an  application  for  a 
rebuilt  determination.  Generally,  these 
materials  consist  of  a  statement 
applying  for  the  detennination.  a 
detailed  statement  of  the  work 
performed  and  naming  the  place  or 
places  where  the  work  was  performed, 
applicable  steelweight  calculations, 
sketches  or  blueprints  of  the  work 
performed,  and  any  other  material  the 
Coast  Guard  may  request  in  support  of 
the  determination. 

Paragraph  [f]  of  proposed  §  67.177 
would  provide  an  alternative  under 
which  a  vessel  owner  may  submit  a 
written  statement  to  the  Commandant 
declaring  a  vessel  rebuilt  outside  the 
United  States.  By  using  this  alternative, 
the  owner  who  intends  to  forgo  the 
restricted  trading  privileges  may  avoid 
submitting  the  detailed  materials 
required  for  a  rebuilt  determination.  A 
note  would  be  added  at  the  end  of  the 
proposed  section  explaining  tl^at  a 
statement  submitted  in  accorda.nte  with 
paragraph  (0  does  not  constitute  an 
application  for  a  rebuilt  determination 
and,  therefore,  does  not  require  payment 
of  a  fee. 

Lastly,  the  materials  required  to  be 
submitted  for  a  preliminary  rebuilt 
determination  would  be  specified  in 
paragraph  (g)  of  proposed  §67.177. 
Generally,  these  materials  consist  of  a 
statement  applying  for  the  preliminary 
determination,  a  detailed  statement  of 
the  work  to  be  performed  and  naming 
the  place  or  places  where  the  work  is  to 
be  performed,  projected  applicable 
steelweight  calculations,  sketches  or 
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blueprints  of  the  planned  work,  and  any 
other  material  the  Coast  Guard  may 
request  in  support  of  the  preliminary 
determination. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  oi 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  l!  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  However,  it  is  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979)  due  to  the  interests 
expressed  by  a  segment  of  the  maritime 
industry  and  the  Canadian  Government. 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulator^'  policies 
and  procedures  of  DOT  is  unnecessary. 
This  proposal  would,  if  adopted,  merely 
clarify  existing  policies  and  practices 
follovved  in  evaluating  rebuilt 
determinations.  As  such,  the  proposed 
changes  would  be  administrative  in 
nature  and  provide  better  guidance  to 
vessel  owners  planning  for  work  to  be 
performed  on  their  vessels.  In  fact,  by 
providing  clearer  guidance,  the 
proposal,  if  adopted,  would  help  vessel 
owners  to  avoid  costs  associated  with  an 
unexpected,  and  unintended, 
determination  that  their  vessel  has  l)een 
rebuilt. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  wi'l  have  a  significant 
economic  impact  on  a  substantial 
numbp^  nf  small  entities.  "Small 
entities  '  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
minimal  because  this  proposal  would,  if 
adopted,  merely  clarify  existing  policies 
and  practices  followed  in  evaluating 
rebuilt  determinations.  As  such,  the 
proposed  changes  would  be 
administrative  in  nature  and  would 
provide  better  guidance  to  vessel 
owners  planning  for  work  to  be 
performed  on  their  vessel.  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  proposal  contains  collection-of- 
information  requirements  in  46  CFR 
§67.177.  However,  these  collection-of- 
information  requirements  are  the  same 
as  those  contained  in  the  existing 
regulations  which  have  been  previously 
approved  by  OMB  and  assigned  Control 
No.  2115-0110.  This  proposal  would 
add  no  new  or  additional  collection-of- 
information  requirements.  The  proposed 
changes,  if  adopted,  may  even  reduce 
paperwork  submissions  by  providing 
sufficiently  clear  guidance  that  many  of 
the  applications  for  preliminary  rebuilt 
determinations  may  become 
unnecessary. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  A.ssessment. 

Environment 

The  Coast  Guard  considered  the 
environment!  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  In.strurtion 
M16475.1B,  this  proposal  is 
categorically  excluded  froF.i  further 
environmental  documentation.  This 
proposal  hns  been  determined  to  be 
categorically  excluded  because  the 
changes  proposed  are  administrative  in 
nature  and  clearly  have  no 
environmental  impact.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  67  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


Authority:  14  U  S.C.  664;  31  U  S.C.  9701. 
42  use.  9118;  46  U.S.C.  2103.  2107.  2110: 
46  U.S.C.  app.  841a,  876;  49  CFR  1.46. 

2.  Section  67.177  is  revised  to  read  as 
follows: 

§  67.177    Application  for  retHJilt 
determination. 

A  vessel  is  rebuilt  when  any 
considerable  part  of  its  hull  or 
superstructure  is  built  upon  or 
substantially  altered.  In  determining 
whether  a  vessel  is  rebuilt,  the  following 
parameters  apply. 

(a)  Regardless  of  its  material  of 
construction,  a  vessel  is  deemed  rebuilt 
when  a  major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  is  added  to  the  vessel. 

(b)  For  a  vessel  of  which  the  hull  and 
superstructure  is  constructed  of  steel  or 
aluminum — 

(1)  A  vessel  is  deemed  rebuilt  when 
work  performed  on  its  hull  or 
superstructure  constitutes  more  than  10 
percent  of  the  vessel's  steelweight. 

(2)  A  vessel  may  be  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  more  than  5 
percent  but  not  more  than  10  percent  of 
the  vessel's  steelweight. 

(3)  A  vessel  is  not  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  5  percent  or 
less  of  the  vessel's  steelweight. 

(c)  For  a  vessel  of  which  the  hull  and 
superstructure  is  constructed  of  material 
other  than  steel  or  aluminum — 

(1)  A  vessel  is  deemed  rebuih  when 
work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
more  than  10  percent  of  the  vessel's 
steelweight,  calculated  as  if  the  vessel 
was  wholly  constructed  of  steel  or 
aluminum. 

(2)  A  vessel  may  be  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
more  than  5  percent  but  not  more  than 
10  percent  of  the  vessel's  steelweight, 
calculated  as  if  the  ves.sel  was  wholly 
constructed  of  steel  or  aluminum. 

(3)  A  vessel  is  not  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 

5  percent  or  less  of  the  vessel's 
steelweight,  calculated  as  if  the  vessel 
was  wholly  constnacted  of  steel  or 
aluminum. 

(d)  For  a  vessel  of  mixed  construction, 
such  as  a  vessel  the  hull  of  which  is 
con.structed  of  steel  or  aluminum  and 
the  superstructure  of  which  is 
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constructed  of  fibrous  reinforced  plastic, 
tfie  steelwetght  of  the  work  performed 
on  the  portion  of  the  vessel  constructed 
of  a  material  other  than  steel  or 
aluminum  will  be  determined,  to  the 
maximum  extent  practicable,  and 
aggregated  with  the  work  performed  on 
the  portion  of  the  vessel  constructed  of 
steel  or  aluminum.  The  numerical 
parameters  described  in  paragraph  (b)  of 
this  section  will  then  be  applied  to  the 
aggregate  of  the  work  performed  on  the 
vessel  compared  to  the  vessels 
steelweight.  calculated  as  if  the  vessel 
was  wholly  constructed  of  steel  or 
aluminum,  to  determine  whether  the 
vessel  hat  been  rebuilt. 

(e)  The  o«vner  of  a  vessel  currently 
entitled  to  coastwise,  Great  Lakes,  or 
fisheries  endorsements  which  is  altered 
outside  the  United  States  and  the  work 
performed  is  determined  to  constitute  or 
be  comparable  to  more  than  5  percent  of 
the  vessel's  steelweight.  or  which  has  a 
major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  added,  must  file  the  following 
information  with  the  Commandant 
within  30  days  following  the  earlier  of 
completion  of  the  work  or  redelivery  of 
the  vessel  to  the  o%vner  or  owner  s 
representative: 

(1)  A  written  statement  applying  for  a 
rebuilt  determination,  outlining  in 
detail  the  work  performed  and  naming 
the  place(s)  where  the  work  was 
performed; 

(2)  Calculations  showing  the  actual  or 
comparable  steelweight  of  the  work 
performed  on  the  vessel,  the  actual  or 
comparable  steelweight  of  the  vessel, 
and  comparing  the  actual  or  comparable 
steelweight  of  the  work  performed  to  the 
actual  or  comparable  steelweight  of  the 
vessel: 

(3)  Accurate  sketches  or  blueprints 
describing  the  work  performed;  and 

(4)  Any  further  submissions  requested 
by  the  Commandant. 

(f)  Regardless  of  the  extent  of  actual 
work  performed,  the  owner  of  a  vessel 
currently  entitled  to  coastwise.  Great 
Lakes,  or  fisheries  endorsements  may.  as 
an  alternative  to  filing  the  items  listed 

in  paragraph  (e)  of  this  section,  submit 
a  written  statement  to  the  Commandant 
declaring  the  vessel  rebuilt  outside  the 
United  States.  The  vessel  will  then  be 
deemed  to  have  been  rebuilt  outside  the 
United  States  with  loss  of  trading 
privileges. 

(g)  A  vessel  owner  may  apply  for  a 
preliminary  rebuilt  determination  by 
submitting: 

(1)  A  written  statement  applying  for  a 
preliminary  rebuilt  determination, 
outlining  in  detail  the  work  planned 
and  naming  the  place{s)  where  the  work 
is  to  be  performed; 


(2)  Calculations  showing  the  actual  or 
comparable  steelweight  of  work  to  be 
performed  on  the  vessel,  the  actual  or 
comparable  steelwei^t  of  the  vessel, 
and  comparing  the  actual  or  comparable 
steelweight  of  the  planned  work  to  the 
actual  or  comparable  steelweight  of  the 
vessel; 

(3)  Accurate  sketches  or  blueprints 
describing  the  planned  work;  and 

(4)  Any  further  submissions  requested 
by  the  Commandant. 

Note:  A  statement  submitted  in  accordance 
with  pwagraph  (f)  of  this  section  does  not 
constitute  so  application  for  a  rebuilt 
determinatioa  and  does  not  require  payment 
of  a  fee. 

Dated:  October  21. 1994. 

Rear  Admiral.  US.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(QC  Docket  No.  95-21;  DA  95-490] 

Ex  Parte  Presentations  in  Commission 
Proceedings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 


8WIMABV:  The  Commission  previously 
adopted  a  notice  of  proposed 
rulemaking  proposing  to  amend  its 
regulations  concerning  ex  parte 
presentations  in  Commission 
proceedings.  (See  60  FR  8995.  Feb.  16. 
1995.)  By  order  of  the  General  Counsel 
the  comment  and  reply  dates  have  been 
extended  four  weeks.  The  intended 
effect  of  this  action  is  to  give  members 
of  the  public  additional  time  to 
comment  on  the  Commission's 
proposal. 

DATES;  Comments  must  be  filed  on  or 
before  April  13.  1995;  reply  commenU 
must  be  filed  on  or  before  April  28, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Seiizel.  OITice  of  General 
Counsel  (202)  418-1760. 

SUPPLEIKENTARY  INFORMATION: 
Order 

Adopted:  March  13.  1995;  Reieased: 
March  15.  1995. 


1.  Under  consideration  by  the 
Commission  is  a  Motion  to  Extend  Time 
in  Which  to  File  Comments  and  Replies 
filed  March  8.  1995  by  the  Federal 
Communications  Bar  Association 
(FCBA). 

2.  The  FCBA  requests  that  the  time  for 
filing  comments  and  reply  comments  in 
this  proceeding  be  extended  until  June 
14.  and  June  29.  1995.  respectively.  It 
asserts  that  this  additional  time  is 
required  to  afford  it  an  opportunity  to 
ascertain  the  thinking  of  its  members 
and  pre|>are  effiective  comments 
following  both  an  April  25.  1995 
seminar,  to  be  held  in  conjunction  with 
the  FCBA's  Continuing  Legal  Education 
Committee,  which  will  address  the 
issues  raised  in  this  proceeding,  and 
consideration  of  the  views  expressed 
there  by  the  FCBA's  Executive 
Committee  at  its  regularly  scheduled 
meeting  on  May  23,  1995.  It  appears  that 
immediate  action  on  this  Motion  is 
warranted,  pursuant  to  47  CFR  1.45(e). 
so  that  all  interested  parties  will  have 
prompt  notice  of  the  pertinent  filing 
deadlines. 

3.  After  careful  consideration  of  the 
Motion,  we  have  determined  that  the 
FCBA  has  not  made  a  showing  that 
would  warrant  extending  the  time  to  the 
full  extent  requested.  Given  the  fact  that 
the  primary  purpose  of  this  proceeding 
is  to  proceed  without  undue  delay  to 
improve  the  public's  ability  to 
communicate  with  the  Commission  in  a 
manner  that  comports  with  fundamental 
principles  of  fairness,  the  public  interest 
will  be  best  served  by  a  four  week 
extension  of  time  for  the  filing  of 
comments  and  reply  comments. 

4.  Accordingly,  if  ;s  ordered.  Pursuant 
to  the  authority  delegated  under  47  CFR 
0.251(b)  that  the  Motion  to  Extend  Time 
in  Which  to  File  Comments  and  Replies 
filed  March  8. 1995  by  the  Federal 
Communications  Bar  Association  is 
granted  in  part  and  is  denied  in  part  and 
that  the  time  for  filing  comments  and 
reply  comments  is  extended  to  April  13. 
1995  and  April  28.  1995. 

Federal  Communications  Commission. 

William  E.  Kenautl. 

General  Counsel. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  S,  16,  and  52 

[FAR  Case  94-711] 

Federal  Acquisition  Regulation;  Task 
and  Delivery  Order  Contracts  Put>lic 
Meeting 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  change  of  location  of 
public  meeting  on  FAR  case  94-711. 

SUMMARY:  At  60  FR  14346,  March  16. 
1995.  a  proposed  rule  was  published 
amending  the  Federal  Acquisition 
Streamlining  Act,  proposed  an 
amendment  to  the  Federal  Acquisition 
Regulation  (FAR)  to  implement 
statutory  requirements  of  the  Act  with 
regard  to  task  and  delivery  order 
contracts.  A  public  meeting  on  this 
matter  was  scheduled  to  be  held  at  tlie 
GSA  Auditorium.  That  location  is  no 
longer  available  and  this  notice  is  to 
announce  a  new  location  for  the 
meeting.  The  time  and  date  of  the 
meeting  have  not  changed,  only  the 
location. 

DATES:  The  Task  and  Delivery  Order 
Contracts  meeting  will  be  held  on  April 
13.  1995.  at  1:00  p.m. 

ADDRESSES:  The  public  meeting  will 
now  be  held  at  the  Department  of 
Interior  Auditorium,  1849  C  Street, 
NW.,  First  Floor,  Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Fayson,  FAR  Secretariat, 
General  Services  Administration,  18th 
and  F  Streets,  NW..  Washington.  DC 
20405.  Telephone:  (202)  501^755. 

Dated:  March  30.  1995. 

Edward  Loeb, 

Deputy  Profect  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act 
of  1994 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  ^)eclal  Programs 
Administration 

49  CFR  Parts  190-199 
[Docket  No.  PS-139;  Notice  No.  1] 

tmproviftg  the  PtpeUne  Safety 
Program;  f>ublic  Meetings  and  Request 
for  Comments  Related  to  Regulatory 
Review  and  Customer  Service 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Public  meetings  and  request  for 
comments. 

SUtMlARV:  This  notice  announces  a 
nationwide  series  of  three  public 
meetings  during  April  and  May  to  seek 
information  from  the  public  on 
regulatory  reform  and  improved 
customer  service  for  RSPA's  pipeline 
safety  program. 

DATES:  Meetings:  Public  meetings  will 
be  held  as  follows: 

(1)  April  25.  1995.  in  Dallas.  Texas. 

(2)  April  27. 1995.  in  Lakewood. 
Colorado. 

(3)  May  15.  1995,  in  Houston.  Texas. 
Comments:  This  notice  invites 

comments  on  both  regulatory  reform 
and  improved  customer  service. 
Participation  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
written  comments.  Please  submit 
comments  before  May  31,  1995. 
ADDRESSES:  Meetings:  See 
SUPPLEMENTARY  INFORMATtON  for  specific 
times,  locations  and  agendas. 

Comments.  Please  address  written 
comments  to  the  Dockets  Unit,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington  DC  20590-0001. 
Comments  rr  ay  also  be  faxed  to  (202) 
366-4566.  Comments  should  identify 
the  docket  (Docket  No.  PS-139).  The 
Dockets  Unit  is  located  in  room  8421  of 
the  Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590-0001. 
Office  hours  are  6:30  a.m.  to  5  p.m.. 
Monday  through  Friday,  except  on 
public  holidays  when  the  office  is 
closed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918 
regarding  the  subject  matter  of  this 
notice:  or  the  Dockets  Unit  (202)  366- 
4900;  RSPA.  Department  of 
Transportation,  Washington.  tXZ  20590- 
0001.  Any  person  wishing  to  speak 
should  notify  Jenny  Donohue  at  (202) 
366-4046  with  an  estimate  of  the  time 
required  for  their  statement. 
SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  issued  a 


memorandum  to  heads  of  departments 
and  agencies  calling  for  a  review  of  all 
agency  regulations  and  elimination  or 
revision  of  those  that  are  outdated  or  in 
need  of  reform.  The  President  also 
directed  that  front  line  regulators 
"•  *   *  get  out  of  Washington  and  create 
grassroots  partnerships"  with  people 
affected  by  agency  regulations.  RSPA  is 
reviewing  the  Pipeline  Safety 
Regulations  (49  CFR  Parts  190-199)  in 
response  to  the  President's  directive. 

On  September  11. 1993,  the  President 
signed  an  Executive  Order  on  setting 
customer  service  standards.  The 
Executive  Order  requires  continual 
reform  of  the  executive  branch's 
management  practices  and  operations  to 
provide  service  to  the  public  that 
matches  or  exceeds  the  best  service 
available  in  the  private  sector.  RSPA  is 
seeking  information  from  customers  of 
its  pipeline  safety  program  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  services. 

Conduct  of  Meetings 

Meetings  will  be  informal,  intended  to 
produce  a  dialogue  between  agency 
personnel  and  those  persons  directly 
affected  by  the  pipeline  safety  programs 
regulations  and  customer  services.  The 
meeting  officer  reserves  the  right  to 
limit  time  allocated  to  speakers,  if 
necessary,  to  ensure  that  ail  have  an 
opportunity  to  speak.  Other  individuals 
will  have  an  opportunity  to  present 
their  comments  after  scheduled 
speakers  complete  their  comments, 
subject  to  the  approval  of  the  presiding 
officer.  Conversely,  meetings  may 
conclude  before  the  scheduled  time  if 
all  p>ersons  wi.shing  to  participate  have 
been  heard. 

Meeting  Schedule 

The  public  meetings  will  be  held  as 
follows: 

(1)  April  25,  1995.  fro.m  4:30  p.m.  to 
6:00  p.m.,  in  Dallas,  Texas,  at  Loews 
Anatole  Hotel.  2201  Stemmons 
Freeway,  Dallas,  TX.  75207,  in  the 
"Emerald  Room".  This  meeting  vdll  be 
held  concurrently  with  the  American 
Petroleum  Institute's  46th  Annual 
Pipeline  Conference. 

(2)  April  27,  1995,  from  9:00  a.m  to 
4:00  p.m..  in  Lakewood.  Colorado. 
Denver  Federal  Center,  U.S.  Geological 
Survey,  Building  25,  Lecture  Hall  A  & 
B  (first  fioor),  Lakewood,  CO. 

(3)  May  15, 1995,  from  9:00  am  to 
4:00  p.m.,  in  Houston,  Texas,  Sheraton 
Crown  Hotel  &  Conference  Center. 
15700  John  F.  Kennedy  Boulevard. 
Houston,  Texas  77032. 
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Areas  of  Regulatory  Concern 

In  calling  on  agencies  to  cut  obsolete 
regulations,  the  President  directs  each 
agency  to  consider  the  following  issues 
in  its  review  of  the  regulations: 

•  Is  this  regulation  obsolete? 

•  Could  its  intended  goal  be  achieved 
in  more  efficient,  less  intrusive  ways? 

•  Are  there  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

•  Could  private  business,  setting  its 
own  standards  and  being  subject  to 
public  accountabilitv.  do  the  job  as 
well? 

•  Could  the  States  or  local 
governments  do  the  job.  making  Federal 
regulation  unnecessary? 

RSPA  suggests  that  persons 
commenting  on  the  pipeline  safety 
program  consider  these  issues. 

The  President's  call  for  regulatory 
reform  provides  opportunities  for 
eliminating  or  improving  pipeline  safety 
regulations.  RSPA  is  undertaking  a 
page-by-page  review  of  the  Pipeline 
Safety  Regulations  and  is  identifying 
certain  sections  of  the  regulations  that 
are  candidates  for  elimination,  revision, 
clarification  or  relaxation. 

Improvements  to  Customer  Service 

RSPA  is  soliciting  comments  on  the 
kind  and  quality  of  services  its 
customers  want  and  their  level  of 
satisfaction  with  the  services  currently 
provided  by  the  pipeline  safety 
program.  RSPA  will  use  the  comments 
to  establish  service  standards  and 
measure  results  against  them;  provide 
customers  with  choices  in  both  the 
sources  of  service  and  the  means  of 
delivery,  make  information,  services, 
and  complaint  systems  easily  accessible; 
and  provide  the  means  to  address 
customer  complaints.  RSPA's  current 
customer  services  include  providing 
guidance  in  understanding  and 
complying  with  the  Pipeline  Safety 
Regulations  and  processing  exemptions, 
approvals,  registrations,  grant 
applications,  and  enforcement  actions. 
Other  customer  services  include 
conduct  of  pipeline  safety  seminars,  and 
the  development  and  dissemination  of 
training  and  informational  materials. 

Issund  in  Washington,  DCIon  March  .'M. 
1995, 

Cesar  De  Leon, 

Actitifi  Associate  Administrator  for  Pipeline 
Safety. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 
RIN  1018-A0  22 


Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  Woundfin,  Virgin 
River  Chub,  and  Virgin  Spinedace  and 
Notice  of  Public  Hearing 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule  and  notice  of 

public  hearing. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  designate  critical 
habitat  for  the  Virgin  River  chub  |C;7o 
seminuda  =  G.  robusta  seminuda),  the 
Virgin  spinedace  [Lepidomeda 
mollispinis  mollispinis),  and  the 
woundfin  (Plagopterus  argentissimus). 
The  Virgin  River  chub  and  wouldfin  are 
listed  as  endangered;  the  Virgin 
spinedace  has  been  proposed  for  listing 
as  threatened  (May  18,  1994),  but  the 
listing  has  not  been  finalized  as  yet. 
There  is  considerable  overlap  in  critical 
habitat  proposed  for  the  three  species, 
the  proposed  designation  includes  330.8 
km  (206.8  mi)  of  the  Virgin  River  and 
its  tributaries  in  portions  of  Utah, 
Arizona,  and  Nevada.  The  Service 
proposes  151.7  km  (94.8  mi)  of  critical 
habitat  for  the  woundfin  (approximately 
13.5  percent  of  its  historical  range); 
151.7  km  (94.8  mi)  for  the  Virgin  River 
chub  (70.8  percent  of  its  historical 
range,  excluding  the  chub  occupying  the 
Muddy  River);  and  201.9  km  (126.2  mi) 
for  the  Virgin  spinedace  (87.3  percent  of 
its  historical  range).  The  majority  of  the 
land  to  be  designated  as  critical  habitat 
is  under  Federal  or  private  ownership. 
All  three  fish  species  are  endemic  to 
the  Virgin  River  Basin  of  southwestern 
Utah,  northwestern  Arizona,  and 
southeastern  Nevada.  The  proposed 
critical  habitat  designation  includes 
portions  of  the  mainstem  Virgin  River 
and  its  tributaries,  including  the  100- 
year  Hoodplain.  This  proposed  critical 
habitat  would  result  in  additional 
review  requirements  under  section  7  of 
the  Act  with  regard  to  Federal  agency 
actions.  Section  4  of  the  Act  requires  the 
Service  to  consider  economic  costs  and 
benefits  prior  to  making  a  final  decision 
on  the  size  and  scop>e  of  critical  habitat. 

DATES:  Comments  will  be  accepted  until 
June  5,  1995. 

A  public  hearing  will  be  held  from  5 
p.m.  to  9  p.m.,  with  registration 
beginning  at  4:30  p.m.,  on  Monday,  May 
8.  1995.  Requests  for  additional  public 


hearings  must  be  received  by  May  22. 
1995. 

ADDRESSES:  Requests  for  additional 
public  hearings  or  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  Salt 
Lake  City  Field  Office.  145  East  1300 
South,  Suite  404.  Salt  Lake  City.  Utah 
84115.  The  public  hearing  will  be  in  the 
Garden  Room  at  the  St.  George  Hilton 
Inn,  1450  South  Hilton  Drive,  St. 
George,  Utah.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address.  Copies  of  comments  and 
materials  received  also  will  be  available 
for  public  inspection  at  the  Washington 
County  Public  Library  in  St.  George, 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  D.  Williams,  Assistant  Field 
Supervisor,  Salt  Lake  City  Field  Office, 
at  the  above  address,  (801)  524-5001. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  woundfin  {Plagopterus 
argentissimus)  and  Virgin  River  chub 
(Gila  seminuda  =G.  robusta  seminuda) 
are  presently  listed  as  endangered 
pursuant  to  the  Endangered  Species  A«;t 
(Act)  of  1973.  as  amended  (16  U.S.C. 
1531  et  seq.).  The  Virgin  spinedace 
{Lepidomeda  mollispinis  mollispinis) 
was  proposed  for  listing  on  May  18, 
1994,  as  threatened  under  the  Act.  In 
the  subsequent  text,  all  three  species  of 
fish  are  referred  to  as  "listed  fishes" 
even  though  the  Virgin  spinedace  has 
only  been  proposed  for  listing  at  this 
time.  These  three  fishes  are  all  endemic 
to  the  Virgin  River  Basin.  The  Virgin 
River  flows  generally  along  the 
Hurricane  Fault,  which  forms  the 
boundary  between  the  Colorado  Plateau 
and  the  Great  Basin.  These  two  geologic 
provinces  are  quite  dissimilar.  The 
Colorado  Plateau  is  characterized  by 
horizontal-lying  strata  eroded  into 
canyons,  plateaus,  and  mesas.  Long, 
isolated  mountain  ranges  separated  by 
broad  alluvial  valleys  typify  the  Great 
Basin  province.  The  Virgin  River 
originates  in  south-central  Utah, 
running  in  a  southwest  direction  from 
Utah  to  northwestern  Arizona,  and 
southeastern  Nevada  for  approximately 
320  kilometers  (km)  (200  miles  (mi)) 
t)efore  emptying  into  Lake  Mead.  Prior 
to  the  completion  of  Boulder  (Hoover) 
Dam  in  1935,  the  Muddy  River  in 
southeastern  Nevada  joined  the  Virgin 
River  before  the  latter  emptied  into  the 
Colorado  River.  These  two  rivers  now 
flow  separately  into  the  Overton  Arm  of 
Lake  Mead. 
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These  Virgin  River  fishes  have 
declined  in  numbers  due  to  the 
cumulative  effects  of  environmental 
impacts  which  include  dewatering  from 
numerous  diversion  projects; 
proliferation  of  nonnative  fishes;  and 
alterations  to  natural  flow,  temperature, 
and  sediment  regimes. 

Woundfin 

Based  on  early  records,  the  original 
range  of  the  woundfin  extended  from 
near  the  junction  of  the  Salt  and  Verde 
Rivers  at  Tempe,  Arizona,  to  the  mouth 
of  the  Gila  River  at  Yuma,  Arizona 
(Gilbert  and  Scofield  1898.  Minckley 
1973).  Woundfin  were  also  found  in  the 
mainstem  Colorado  River  from  Yuma 
(Jordan  and  Evermann  1896,  Meek  1904, 
Follett  1961)  upstream  to  the  Virgin 
River  in  Nevada,  Arizona,  and  Utah  and 
into  La  Verkin  Creek,  a  tributary  of  the 
Virgin  River  in  Utah  (Gilbert  and 
Scofield  1898,  Snyder  1915,  Miller  and 
Hubbs  1960,  Cross  1975).  However, 
there  is  reason  to  believe  that  the 
woundfin  occurred  further  upstream  in 
the  Verde,  Salt,  and  Gila  Rivers  in 
Arizona. 

Except  for  the  mainstem  of  the  Virgin 
River,  woundfin  were  extirpated  from 
most  of  their  historical  range.  Woundfin 
presently  range  from  Pah  Tempe 
Springs  (also  called  La  Verkin  Springs) 
on  the  mainstem  of  the  Virgin  River  and 
the  lower  portion  of  La  Verkin  Creek  in 
Utah,  downstream  to  Lake  Mead.  A 
single  specimen  was  taken  from  the 
middle  Muddy  (Moapa)  River.  Clark 
County.  Nevada,  in  the  late  1960's  and 
since  that  time  no  additional  specimens 
have  been  collected  (Deacon  and 
Bradley  1972). 

Adult  and  juvenile  woundfin  inhabit 
runs  and  quiet  waters  adjacent  to  riffles 
with  sand  and  sand/gravel  substrates. 
Adults  are  generally  found  in  habitats 
with  water  depths  between  0.15  and 
0.43  meters  (m)  (0.5  and  1.4  feet  (ft)) 
with  velocities  between  0.24  and  0.49 
meters  per  second  (m/s)  (0.8  and  1.6  feet 
per  second  ft/s)).  Juveniles  select  areas 
with  slower  and  deeper  water,  while  fry 
are  found  in  backwaters  and  stream 
margins  which  are  often  associated  with 
growths  of  filamentous  algae.  Spavming 
takes  place  during  the  pjeriod  of 
declining  spring  flows. 

Virgin  River  Chub 

The  Virgin  River  chub  was  described 
as  a  fiill  species  {Gila  seminuda)  in  1875 
(Cope  and  Yarrow  1875)  and  it  was 
thought  to  be  restricted  to  the  Virgin 
River  between  Hurricane,  Utah,  and  its 
confluence  with  the  Colorado  River. 
However,  Ellis  (1914)  considered  this 
chub  to  be  an  intermediate  between  the 
roundtail  chub  (G.  robusta]  and  bonytail 


chub  (G.  e/egons),  and  reduced  it  to  a 
subspecies  (G.  robusta  seminuda)  of  the 
roundtail  chub. 

Until  recently,  the  Fish  and  Wildlife 
Service  (Service)  and  other  authorities 
(Holden  and  Stalnaker  1970,  Minckley 
1973,  Smith  et  al.  1977)  have  treated  the 
chub  in  the  Muddy  River  as  a  separate, 
unnamed  subspecies  of  roundtail  chub 
(Moapa  roundtail  chub  =  G.  robusta 
ssp.).  Since  1982,  the  Service  has 
considered  this  chub  to  be  a  Category  2 
candidate  species  (47  FR  58455,  54  FR 
556,  56  FR  58804). 

In  a  recent  taxonomic  study  of  the 
genus  Gila.  DeMarais  et  al.  (1992) 
asserted  that  full  species  status  (G. 
seminuda)  was  warranted  for  the  Virgin 
River  chub.  The  Muddy  River  form  is 
included  in  G.  seminuda,  although  it  is 
a  separate  population.  Gila  seminuda 
most  likely  arose  through  hybridization 
involving  G.  mbusta  and  G.  elegans. 
These  taxonomic  revisions  were 
recently  accepted  by  the  Service. 
American  Fisheries  Society,  and  the 
American  Society  of  Ichthyologists  and 
Herpetologists  Fish  Names  Committee 
(Mr.  Joseph  S.  Nelson,  American  Fish 
Society,  in  litt.  1993).  This  proposal  to 
designate  critical  habitat  does  not 
include  the  Muddy  River  form  of  the 
Virgin  River  chub.  However,  the  Service 
will  review  the  status  of  the  Muddy 
River  population  of  the  Virgin  River 
chub. 

The  Virgin  River  chub  was  first 
collected  in  the  1870's  from  the  Virgin 
River  near  Washington.  Utah. 
Historically,  it  was  collected  from  the 
mainstem  Virgin  River  from  Pah  Tempe 
Springs.  Utah,  downstream  to  the 
confluence  writh  the  Colorado  River  in 
Nevada  (Cope  and  Yarrow  1875,  Cross 
1975).  Presently,  the  Virgin  River  chub 
occurs  within  the  mainstem  Virgin 
River  from  Pah  Tempe  Springs 
downstream  to  at  least  the  Mesquite 
Diversion. 

Adult  and  juvenile  Virgin  River  chub 
select  deep  nuis  or  pools  with  slow  to 
moderate  velocities  containing  boulders 
or  other  inst.-eam  cover  over  a  sand 
substrate.  Generally,  larger  fish  occupy 
deeper  habitats;  however,  there  is  no 
apparent  correlation  with  velocity.  Chub 
are  generally  found  in  velocities  ranging 
up  to  0.76  m/s  (2.5  ft/s). 

Virgin  Spinedace 

The  historical  distribution  of  the 
Virgin  spinedace  is  not  well  known. 
Holden  (1977)  sjjeculated  that  the 
species  occurred  in  most  of  the  clear 
water  tributaries  and  in  several 
mainstem  reaches  of  the  Virgin  River  in 
southwestern  Utah,  northwestern 
Arizona,  and  southeastern  Nevada. 
Museum  records  and  species  survey 


information  support  this  historic 
distribution  (Rinne  1971,  Cross  1975, 
Valdez  et  al.  1991.  Addley  and  Hardy 
1993). 

Over  the  last  50  years,  there  has  been 
a  decline  in  the  range  of  the  species 
with  about  a  37-40  percent  (83  km.  52 
rni)  habitat  loss  due  to  human  impacts 
(Valdez  et  al.  1991,  Addley  and  Hardy 
1993).  Stream  reaches  that  once 
contained  spinedace  (but  are  now 
dewatered)  include  portions  of  the  East 
Fork  of  Beaver  Dam  Wash,  the  Santa 
Clara  River  downstream  Gunlock 
Reservoir,  Mogatsu  Creek,  Ash  Creek 
near  Toquerville,  Leeds  Creek,  and  the 
mainstem  Virgin  River  between  Quail 
Creek  Diversion  and  Pah  Tempe 
Springs.  Current  distribution  of  the 
spinedace  includes  portions  of  the 
mainstem  Virgin  River  and  11  of  its 
tributaries  and  subtributaries  including 
the  East  Fork  Virgin  River,  Shunes 
Creek,  North  Fork  Virgin  River,  North 
Creek,  La  Verkin  Creek.  Ash  Creek. 
Santa  Clara  River,  Beaver  Dam  Wash, 
Coal  Pits  Wash,  Moody  Wash,  and 
Mogatsu  Creek. 

Virgin  spinedace  are  found  in  runs  or 
pools  in  clear  streams.  The  presence  of 
cover  either  in  the  form  of  vegetation, 
boulders,  debris,  or  undercut  banks  is 
also  characteristic.  Substrates  in 
occupied  habitats  include  rubble/ 
cobble,  gravel,  sand,  and  silt.  Spinedace 
are  found  in  streams  at  depths  of  0.1  to 
0.9  m  (0.3  to  2.9  ft)  and  writh  current 
velocities  between  0.1  and  1.0  m/s  (0.3 
to  3.2  f*/s). 

Importance  of  the  Virgin  River 
Floodplain 

Components  of  the  river  system 
include  the  mainstem  channel  in  which 
water  is  maintained  most  or  all  of  the 
year  and  the  upland  habitats  which  are 
inundated  during  spring  flows.  These 
seasonally  flooded  habitats  contribute  to 
the  biological  productivity  of  the  river 
system  by  providing  nutrients 
(allochthonous  energy)  and  terrestrial 
food  sources  to  aquatic  organisms 
(Hesse  and  Sheets  1993).  Addi*io:.ally, 
Hynes  (1970)  reported  that  strtams  with 
higher  percentages  of  vegetation 
contained  higher  densities  of  aquatic 
invertebrates.  The  Virgin  River  contains 
little  aquatic  vegetation  and  produces  a 
minimum  of  autochthonous 
(indigenous)  organic  matter.  Thus,  the 
fauna  of  the  Virgin  River  is  dependent 
on  allochthonous  energy  inputs  from 
the  floodplain  that  provide  much  of  the 
food  base. 

Studies  of  the  major  floodplain  rivers 
of  the  world  have  documented  the  value 
of  flooded  bottomlands  and  uplands  for 
fish  production  (Welcomme  1979).  Due 
to  their  mobility,  many  species  of  fishes 
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are  able  to  take  advantage  of  food 
soun:es  from  flooded  lands.  Indeed, 
many  Bshes  have  developed  migratory 
strategies  that  allow  them  to  utilize 
inundated  areas  as  spawning,  nursery, 
and  foraging  areas  (Lowe-McConnel 
1975.  Welcomme  1979).  In  this  context, 
a  rich  food  source  of  terrestrial  origin 
may  enhance  fish  growth,  fecundity, 
and/or  survival.  Use  of  these  inundated 
floodplains  increases  the  energy 
available  for  spawning  and  is  necessary 
for  reproductive  sua:ess  in  some  species 
(Finger  and  Stewart  1987).  In  many 
cyprinid  fishes,  including  these  Virgin 
River  natives,  spawning  is  associated 
with  seasonal  rains  and  flooding  of 
rivers.  Flood-related  changes  in  the  river 
environment  not  only  induce  spawning 
for  many  species,  but  these  changes 
comprise  the  ultimate  factors  limiting 
the  survival  of  eggs,  larvae,  or  young 
fish  (Hontela  and  Stacey  1990). 

Loss  of  floodplain  habitats  in  the 
Missouri  River  Basin  has  reduced  fish 
biomass  production  as  much  as  98 
pen:ent  (Karr  and  Schlosser  1978). 
Inundation  of  floodplain  habitats  during 
spring  flows  also  provides  areas  with 
warmer  water  temperatures,  low 
velocity  resting  habitat,  and  cover  from 
predation.  Recent  studies  in  the 
Colorado  River  system  show  that  the  life 
hi.<!tories  and  welfare  of  native  riverine 
fishes  are  linked  to  the  maintenance  of 
a  natural  or  historic  flow  regimen  (i.e.. 
hydrological  pattern  of  high  spring  and 
low  autumn-winter  flows  that  vary  in 
magnitude  and  duration  depending  on 
annual  precipitation  patterns  and  runoff 
from  snowmelt)  (Tyus  and  Karp  1989. 
1990).  Minckley  and  Meffe  (1987) 
suggest  that  loss  of  flooding  will  result 
in  e.xtirpation  of  many  of  the  native  fish 
species  in  the  Colorado  River  svstem. 

Previous  Federal  Actions 

The  woundfin  was  listed  as 
endangered  on  October  13.  1970  (35  FR 
16047),  and  critical  habitat  was 
proposed  on  November  2.  1997  (42  FR 
57329).  However,  on  March  6. 1979.  the 
proposn!  for  critical  habitat  was 
withdrawn  (44  FR  12382)  due  to  the 
1978  amendments  to  the  Act,  which 
required  proposals  to  be  withdrawn  if 
not  finalized  within  2  years.  A 
Woundfin  Recovery  Plan  was  originally 
approved  in  luly  1979  and  subsequently 
revised  on  March  1,  1984.  On  July  24. 
1985.  the  Service  proposed  the 
reintroduction  of  the  woundfin  into  the 
Gila  River  drainage  in  Arizona  and 
determined  this  population  to  be 
"nonessential  experimental"  in 
accordance  with  section  10(j)  of  the  Act 
(50  FR  30188). 

On  August  23,  1978.  the  Service 
proposed  the  listing  as  eiuiangered  and 


the  designation  of  critical  habitat  for  the 
Virgin  River  chub  (43  FR  37668).  This 
proposal  was  also  withdrawn  (45  FR 
64853;  September  30,  1980).  due  to  the 
1978  amendments  to  the  Act.  The  Virgin 
River  chub  was  later  listed  as 
endangered  on  August  24.  1989  (54  FR 
35305).  Critical  habitat  was  proposed  on 
June  24.  1988  (51  FK  22849);  however, 
the  final  determination  was  postponed. 
When  the  Virgin  River  chub  was  listed, 
the  Muddy  River  form  was  omitted  due 
to  the  uncertainty  of  its  taxonomy.  The 
Virgin  River  Fishes  Recovery  Plan, 
which  is  under  final  preparation, 
includes  the  woundfin  and  Virgin  River 
chub  (but  not  the  Muddy  River  form). 

The  Virgin  spinedace  was  proposed 
for  listing  as  a  threatened  species  on 
May  18.  1994  (59  FR  25875).  A  proposal 
to  designate  critical  habitat  for  the 
spinedac  w^s  delayed  because  the 
Service  feii  th;it  the  three  fish  species 
would  receive  greater  protection  if 
critical  habitat  was  designated 
simultaneously. 

On  March  18.  1994.  the  U.S.  District 
Court.  Colorado  (Court)  ordered  the 
Service  to  designate  critical  habitat  for 
the  Virgin  River  chub,  woundfin.  and 
Virgin  spinedace  (if  listed  before 
December  31.  1994).  The  Court  ordered 
that  critical  habitat  be  proposed  no  later 
than  April  1,  1995,  and  be  finalized  by 
December  1,  1995. 

Although  the  listing  of  the  Virgin 
spinedace  has  not  been  finalized,  the 
designation  of  critical  habitat  is  being 
proposed  for  it.  in  order  to  allow  for 
public  comment  on  all  three  species. 
The  final  rule  for  critical  habitat 
designation  will  also  reflect  the  listed 
status  of  the  Virgin  spinedace  as  of  that 
date. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  ot.cupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  deterniination  that  such  areas  are 
essential  fr-r  the  conservation  of  the 
spe<;ies.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(SO  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 


determinable,  the  Secretary  of  the 
Interior  (Secretary)  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Critical  habitat  is  now 
proposed  for  the  woundfin,  Virgin  Riv»'r 
chub,  and  Virgin  spinedace. 

Role  of  Critical  Habitat  in  Species 
Conservation 

The  designation  of  critical  habitat  is 
one  of  several  measures  available  to 
assist  in  the  conservation  and  recovery 
of  a  species.  Critical  habitat  helps  focus 
conservation  activities  by  identifying 
areas  that  contain  essential  habitat 
features  (primary  constituent  elements) 
regardless  of  whether  or  not  the  areas 
are  currently  occupied  by  the  listed 
species.  Such  designations  alert  Federal 
agencies.  States,  the  public,  and  other 
organizations  to  the  areas'  importance  to 
the  conservation  and  recovery  of  the 
species.  Critical  habitat  also  identifies 
areas  that  may  require  sp>ecial 
management  or  protection 
considerations.  Areas  designated  as 
critical  habitat  receive  protection  under 
section  7  of  the  Act.  This  is  in  regards 
to  actions  carried  out.  funded,  or 
authorized  by  a  Federal  agency  that  are 
likely  to  adversely  modify  or  destroy 
critical  habitat.  Section  7  requires  that 
Federal  agencies  consult  with  the 
Service  on  actions  that  may  destroy  or 
adversely  modify  critical  habitat. 

Designation  of  critical  habitat  only 
affects  Federal  actions  that  occur  in  the 
areas  and  does  not  automatically 
prohibit  certain  actions  or  create  a 
management  plan  for  a  listed  species. 
Such  designation  does  not  have  a  direct 
effect  on  habitat  not  specified  as  critical 
habitat.  Critical  habitat  designation  mav 
increase  protection  of  designated  areas 
and  assists  in  the  recovery  of  species. 
Areas  outside  of  critical  habitat, 
containing  one  or  more  of  the  primary 
constituent  elements,  serve  to  maintain 
ecosystem  integrity,  thereby  indirectly 
contributing  to  recovery. 

Relationship  of  Critical  Habitat  to 
Recovery  Plan 

Recove.'y  plans,  developed  in 
accordance  with  section  4(f)  of  the  Act, 
address  the  steps  needed  to  recover  a 
species  throughout  its  range  and 
provide  guidance,  that  may  include 
population  goals  and  identification  of 
areas  in  need  of  protection  or  special 
management.  In  developing  a  recovery 
plan,  the  relationships  between  critical 
habitat  and  other  current  planning 
efforts  should  be  evaluated.  Recovery 
plans  should  recommend  actions  for 
managing  designated  critical  habitat  on 
Federal  lands,  as  well  as  critical  habitat 
under  other  landownership. 
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Primary  Constituent  Elements 

In  determining  areas  for  designation 
as  critical  habitat,  the  Service  considers 
those  physical  and  biological  features 
that  are  essential  for  the  conservation  of 
the  species.  Such  physical  and 
biological  features  (in  50  CFR  424.12) 
include,  but  are  not  limited  to.  the 
following  items: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reouirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  generally 

(5)  Haoitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographical  and  ecological 
distributions  of  a  species. 

In  addition,  the  Act  stipulates  that 
areas  containing  these  elements  may 
require  special  management 
considerations  or  protection. 

In  determining  critical  habitat  for  the 
Virgin  River  fishes,  the  Service  focused 
on  the  primary  physical  and  biological 
elements  essential  to  the  conservation  of 
each  species.  The  Service  is  required  to 
list  these  elements  together  with  a 
description  of  the  designated  critical 
habitat. 

The  primary  constituent  elements 
determined  necessary  for  the  survival 
and  recovery  of  these  Virgin  River  fishes 
include,  but  are  not  limited  to: 

Water — A  quantity  of  water  of 
sufficient  quality  (i.e..  temperature, 
dissolved  oxygen,  contaminants, 
nutrients,  turbidity,  etc.)  that  is 
delivered  to  a  specific  location  in 
accordance  with  a  hydrologic  regime 


that  is  identified  for  the  particular  life 
stage  for  each  species. 

Physical  Habitat — Areas  of  the  Virgin 
River  Basin  that  are  inhabited  or 
potentially  habitable  by  fish  for  use  in 
spawning,  nursing,  feeding,  and  rearing, 
or  corridors  between  such  areas.  In 
addition  to  river  channels,  these  areas 
also  include  side  channels,  secondary 
channels,  backwaters,  springs,  and  other 
areas  which  provide  spawning,  nursery, 
feeding,  or  rearing  habitats,  or  access  to 
these  habitats. 

Biological  Environment — Food 
supply,  predation.  and  competition  are 
important  elements  of  the  biological 
environment  and  are  considered 
components  of  this  constituent  element. 
Food  supply  is  a  function  of  nutrient 
supply,  productivity,  and  availability  to 
each  life  stage  of  the  species.  Predation 
and  competition,  although  considered 
normal  components  of  this 
environment,  may  be  out  of  balance  due 
to  nonnative  fish  species  in  many  areas. 

Habitat  requirements  for  the  listed 
fishes  vary.  In  designating  an  area  as 
critical  habitat  for  more  than  one  of  the 
species,  the  Service  assessed  the  area  for 
all  applicable  constituent  elements. 
Si>ecific  information  on  primary 
constituent  elements  for  each  of  these 
fish  species  is  given  in  the  following 
section. 

Proposed  Critical  Habitat  Designation 

Woundfin — The  proposed  designation 
of  critical  habitat  for  the  woundfin  is  the 
mainstem  Virgin  River,  extending  from 
the  confluence  of  Ash-La  Verkin  Creeks 
to  above  Lake  Mead.  The  Virgin  River 
was  divided  into  five  distinct  reaches 
(due  to  its  current  functions 
hydrologically)  and  these  reaches  total 
151.7  km  (94.8  mi)  as  measures  along 


the  center  line  of  each  reach  (Table  1). 
This  represents  approximately  13.5 
percent  of  the  woundfin's  historical 
habitat.  Due  to  the  lack  of  historical  data 
on  the  distribution  of  the  woundfin  in 
Arizona,  this  number  is  only  an 
estimate.  These  proposed  reaches  flow 
through  both  public  and  private  lands 
(Table  2). 

Virgin  River  Chub — The  proposed 
designation  of  critical  habitat  for  the 
Virgin  River  chub  is  the  mainstem 
Virgin  River,  extending  from  the 
confluence  of  Ash-La  Verkin  Creeks  to 
above  Lake  Mead.  Due  to  the 
hydrological  current  functions  of  the 
Virgin  River,  it  was  divided  into  five 
distinct  reaches  (Table  1)  and  these 
reaches  total  151.7  km  (94.8  mi).  This 
represents  approximately  70.8  percent 
of  the  historical  habitat  within  the 
Virgin  River  Basin,  excluding  the  range 
historically  occupied  by  the  Muddy 
River  chub  population.  These  reaches 
flow  through  both  public  and  private 
land  (Table  2). 

Virgin  Spinedace — The  Service 
proposes  16  reaches  within  the  Virgin 
River  Basin  as  critical  habitat  for  the 
Virgin  spinedace  (Table  1)  and  these 
reaches  total  201.9  km  (126.2  mi).  This 
represents  approximately  87.7  percent 
of  the  historical  habitat  for  this  species 
(230.2  km  or  143.9  mi)  (Valdez  et  al. 
1991).  Critical  habitat  is  being  proposed 
for  the  mainstem  Virgin  River,  the  East 
and  North  Forks  of  the  Virgin  River. 
Beaver  Dam  Wash.  Shunes  Creek. 
Moody  Wash,  Mogatsu  Creek,  the  Santa 
Clara  River.  Ash  Creek,  La  Verkin  Creek, 
and  North  Creek.  These  reaches  How 
through  both  public  and  private  lands 
(Table  2). 


Table  1  .—Proposed  Critical  Habitat  in  Kilometers  (Miles)  for  Virgin  River  Listed  Fishes 


state 

Woundfin 

Virgin  River  Chub 

Virgin  Spinedace 

State  Totals  • 

Arizona  

Nevada  

50.6(31.6) 
41.5(25.9) 
59.6  (37.3) 

50.6(31.6) 
41.5(25.9 
59.6  (37.3) 

1.3(0.8) 

51.9(32.4) 
41.5  (25.9 

Utati 

200.6  (125.4) 

237.4  (148.4) 

Total 

151.7(94.8) 

151.7(94.8) 

201.9(126.2) 

330.8  (206.8) 

"  State  totals  do  not  equal  the  cumulative  totals  of  tt\e  three  species  due  to  considerat>le  overlap  of  proposed  critical  habitat  among  species. 

Table  2.— Shoreline  Ownership  in  Kilometers  (Miles)  of  Proposed  Critical  Habitat  for  Virgin  River  Listed 

FISHES'* 


Ownership 

Federal " - 

State „ 

Tribal  :. 

Private  


Wourxifin 


Virgin  River  Chub 


Virgin  Spinedace 


85.2  (53.3) 
7.5  (4.8) 


85.2  (53.3) 
7.5  (4.8) 


59.0  (36.8) 


59.0  (36.8) 


76.8  (48.0) 

2.8(1.8) 

9.7(6.1) 

112.6(70.4) 


F»Hora1     Rooictor    /    Vr>]      f^fi     Kin     Rt;     /    \A/ck/^nocr)ati      Anril     R      1 QOR     /    D 


rr\r\r\ct^i 


A    D..lr 
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Table  2.— Shoreline  Owership  in  Kilometers  {Mm.es)  of  Proposed  Critical  Habitat  for  Virgin  River  Listed 

Fishes  • — Continued 


Ownership 


ToM 


Woundin 


151.7  (94  J 


>Ljndownarship  «MS  lypcaiy  ttw 


Vugm  Rmw  Chub 


151.7(94.8) 


Virgm  SpwMdace 


201.9  (126.2) 


F«<terai  and  a»^  imn^'  Om^^  .«n«'!lf'l!S!!!lJr'!J^I!I^^  **^  tmchf  (1.5  km  (x  less)  Vw  rtver  formed  a  boundary  between 

t,^T^tSSiir^l^[^SS^  iSSlJ!*  •*^*°"^  ihe^wnnel.  »w9e  reaches  were  idemified  as  erther  Federal  or  pnyate,  not  both  There- 
tore,  dntances  may  be  doubled  to  rapraaent  ownership  along  both  nwetbanlis. 
0  Federal  lands  include  those  managed  by  the  Bureau  ol  Land  Mwwoamert.  Forest  Service,  and  National  Park  Sen/ice 


Virgin  River  Floodplai*. 

The  riparian  zone  within  the  100-year 
floodplain  of  the  Viiyin  River  reaches  is 
l)eing  propoeed  as  critical  habitat,  but 
only  thoee  portions  of  the  100-year 
floodplain  that  contain  constituent 
elements  are  being  designated  for 
critical  habitat.  Developed  lands  not 
considered  critical  habitat  within  the 
100-year  floodplain  boundary  inchide. 
but  are  not  limited  to.  existing  paved 
roads,  bridges,  parking  lots,  dikes. 
levees,  railroad  trades,  railroad  trestles, 
water  diversion  canals  outside  of 
natural  stream  channels,  active  gravel 
pits,  cultivated  agricultural  land,  and 
residential,  commercial,  and  industrial 
developments.  These  developed  areas 
do  not  contain  primary  constituent 
elements  and  will  not  contribute  to  the 
species'  recovery. 

Effects  of  Critical  Habitat  Designation 

Section  7|aM2)  of  the  Act  requires  that 
activities  Federal  agencies  authorize, 
fund,  or  carry  out  do  not  destroy  or 
adversely  modify  designated  critical 
habitat.  This  is  in  addition  to  the 
requirement  of  section  7(a)(2)  that 
Federal  agencies  insure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  a  listed  species.  A  Federal 
agency  must  consult  with  the  Service  if 
a  proposed  action  of  theirs  affects  a 
listed  species  or  its  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  in  50  CFR  part  402. 

Once  critical  habitat  is  designated, 
section  7(a)(4)  of  the  Act  and 
implementing  regulations  (50  CFR 
402.10)  require  that  Federal  agencies 
confier  with  the  Service  on  any  action 
which  will  destroy  or  adversely  modify 
the  designated  areas.  (Conference  reports 
provide  advisory  conservation 
recommendations  to  assist  a  Federal 
agency  in  identifying  and  resolving 
conflicts  that  may  be  caused  by  the 
proposed  action. 

n  a  Federal  agency  requests 
consultation  under  section  7  of  the  Act. 
and  the  Service  concurs,  a  formal 
conference  report  may  then  be  issued. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion 
prepared  in  accordance  with  formal 


consultation  procedures  as  if  the  critical 
habitat  were  already  designated.  Such  a 
formal  conference  report  is  adopted  as 
the  biological  opinion  pursuant  to  50 
CFR  402.10(d)  when  the  critical  habitat 
is  designated,  provided  no  significant 
information  or  changes  in  the  action 
occur  that  would  alter  the  content  of  the 
opinion. 

Designation  of  critical  habitat  focuses 
on  the  primary  constituent  elements 
within  the  deHned  reaches  and  their 
contribution  to  the  species  recovery, 
and  includes  cxinsideration  of  the 
species'  biological  needs  and  factors 
that  will  contribute  to  its  recovery  (i.e., 
distribution,  numbers,  reproduction, 
and  viability).  In  evaluating  Federal 
actions,  the  Service  will  consider  the 
action's  impact  on  factors  used  to 
determine  critical  habitat  of  the  Virgin 
River  listed  fishes.  These  factors  include 
the  primary  constituent  elements  of 
water,  physical  habitat,  and  biological 
environment.  The  ability  of  an  area  to 
provide  these  constituent  elements  into 
the  future  and  the  reaches'  capability  to 
contribute  to  the  recovery  of  the  species 
will  also  be  considered.  The  potential 
level  of  allowable  impacts  or  habitat 
reduction  in  critical  habitat  reaches  will 
be  determined  on  a  case- by-case  basis 
during  section  7  consultation. 

For  species  with  multiple  critical 
habitat  reaches,  each  reach  has  local  and 
rangewide  roles  in  contributing  to  the 
conservation  of  the  species.  The  loss  of 
a  single  reach  may  not  jeopardize  the 
continued  existence  of  the  species,  but 
It  could  significantly  reduce  the  critical 
habitat's  contribution  to  recovery  of  a 
species.  In  some  cases,  the  destruction 
of  a  reach  proposed  as  critical  habitat 
could  result  in  the  loss  of  an  entire 
population,  thereby  preculding  any 
recovery  and  reducing  the  likelihood  of 
survival  of  the  species.  The  proposed 
critical  habitat  reaches  in  the  Virgin 
River  Fishes  Recovery  Plan  include 
areas  important  for  recovery  of  these 
fishes. 

Examples  of  Proposed  Actions 

Section  4(b)(8)  requires  for  any 
proposed  or  final  regulation; 
designation  of  critical  habitat,  a  brief 
description  and  evaluation  of  those 


activities  that  may  adversely  modify  or 
destroy  such  habitat  or  those  activities 
that  may  be  affected  by  such 
designation.  Destruction  or  adverse 
modification  of  critical  habitat  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  a  listed  species.  Some 
activities  disturb  or  remove  the  primary 
constituent  elements  within  designated 
critical  habitat  for  the  Virgin  River 
fishes.  These  activities  include  actions 
that  reduce  the  volume  and  timing  of 
water  flows,  destroy  or  eliminate  access 
to  spawning  and  nursery  habitat, 
prevent  recruitment,  impact  food 
sources,  contaminate  the  river,  or 
increase  predation  and  competition  bv 
nonnative  fishes.  In  contrast,  other 
activities  such  as  recreation  (i.e., 
boating,  hiking,  hunting,  etc.),  some 
types  of  farming  and  ranching,  may  not 
adversely  modify  critical  habitat. 

Areas  designated  as  critical  habitat  for 
the  Virgin  River  listed  fishes  support  a 
number  of  proposed  and  existing 
commercial  and  noncommercial 
activities.  Some  activities  that  will  affect 
critical  habitat  include  construction  and 
operation  of  hydroelectric  facilities, 
irrigation,  flooid  control,  bank 
stabilization,  oil  and  gas  drilling. 
mining,  grazing,  stocking  or 
introduction  of  nomiative  fishes, 
municipal  water  supplies,  and  resort 
fecilities.  Federal  activities  include  the 
Sandstone  Reservoir,  Pah  Tempe 
Pipeline,  Halfway  Wash  Project.  Lake 
Powell  Pipeline,  water  wheeling,  water 
leasing,  Washington  Fields  Pumpback, 
and  dewatering  of  springs  for  municipal 
and  industrial  purposes.  Commercial 
activities  that  will  not  destroy  or 
adversely  modify  critical  habitat  include 
river  float  trips  and  guided  sport  fishing. 
Noncommercial  activities  such  as 
boating,  fishing,  and  various  activities 
associated  with  nature  appreciation  are 
largely  associated  with  private 
recreation  and  most  likely  will  not  affect 
critical  habitat.  Section  7  of  the  Act  only 
applies  to  Federal  actions  (i.e.,  projects, 
permits,  loans,  etc.)  and  each  Federal 
action  must  be  evaluated  on  a  case-by- 
<:ase  basi.s. 


Consideration  of  Economic  and  Other 
Factors 

Section  4(b)(2)  of  the  Act  considers 
economic  and  other  relevant  impacts  in 
determining  whether  to  exclude  any 
proposed  areas  from  the  final 
designation  of  critical  habitat.  The 
Service  may  exclude  areas  from  critical 
habitat  designation  when  the  costs  or 
impacts  outweigh  the  benefits,  provided 
that  exclusion  will  not  result  in 
extinction  of  a  species.  An  economic 
analysis  was  conducted  on  the  costs  of 
the  proposed  critical  habitat  designation 
(Brookshire  et  al.  1995).  The  study  area 
for  the  economic  analysis  encompassed 
portions  of  the  Virgin  River  Basin  in 
Utah,  Arizona,  and  Nevada. 

The  biological  requirements  for  the 
recovery  of  these  listed  fishes  and 
regional  economic  activities  were 
assessed  and  form  the  basis  of  the 
economic  analysis.  The  biological 
requirements  include  adjustments  in 
water  diversions  in  the  Virgin  River 
Basin  and/or  mitigation  of  nonflow- 
related  activities  within  the  100-year 
floodplain.  The  effects  of  recovery 
efforts  on  future  water  depletions  in  the 
basin  also  were  taken  into 
consideration.  The  impacts  of  these 
possible  changes  on  current  and 
prospective  economic  activities  were 
estimated  using  input-output  models  for 
each  county  and  region  in  the  Virgin 
River  Basin.  Direct  and  indirect  impacts 
on  employment,  wages,  and  State  and 
Federal  revenues  derived  from  business 
and  personal  income  taxes  were  also 
factored  into  the  exclusion  process.  The 
results  of  these  models  are  found  in  the 
economic  analysis  document  prepared 
for  determining  critical  habitat  for  these 
particular  fish  species  (Brookshire  et  al. 
1995).  This  complete  economic  analysis 
is  part  of  the  administrative  record 
which  is  available  to  the  public  upon 
request. 

Economic  Analysis  Methodology 

The  economic  analysis  provides 
insights  into  the  reallocation  of 
resources  from  the  pers|>ectives  of  both 
economic  efficiency  and  distribution  or 
equity.  The  efficiency  criterion 
determines  whether  designating  areas  as 
critical  habitat  produces  any  net  gains  to 
society.  The  equity  criterion  looks  at  the 
resulting  distribution  of  gains  and 
losses.  The  study  region  for  which  the 
economic  analysis  was  conducted 
includes  Washington  and  Iron  Counties 
in  Utah,  Clark  County  in  Nevada,  and 
the  portion  of  Mohave  County  in 
Arizona  located  north  of  the  Colorado 
River.  The  time  frame  chosen  for  the 
study  encompasses  a  45-year  period 


(1995  through  2040)  projected  to  recover 
the  listed  fishes. 

Washington  County,  Utah,  and  Clark 
County,  Nevada  are  two  counties  that 
will  be  directly  affected  by  any  actions 
taken  by  the  Service  on  behalf  of  the 
listed  fishes.  Presently,  these  counties 
are  among  the  fastest  growing  areas  in 
the  United  States.  From  1980  to  1990, 
Washington  (bounty's  population  grew 
by  52  percent,  while  Clark  County's 
grew  by  62.5  percent.  The  Virgin  River 
also  fiows  through  a  portion  of  Mohave 
County  in  Arizona.  This  area  has  a  very 
small  population  and  a  modest 
economic  base.  Iron  County.  Utah,  (lies 
north  of  Washington  County)  is  a 
rapidly  growing  area  that  is 
economically  closely  linked  to 
Washington  County.  Although  the 
Virgin  River  does  not  flow  through  Iron 
County,  any  economic  impacts  on 
Washington  County  would  be  felt  in 
Iron  County  as  well. 

The  linkage  between  the  biological 
requirements  for  the  survival  and 
recovery  of  the  listed  fishes  and 
economic  activities  in  the  region  formed 
the  basis  for  the  economic  analysis.  As 
an  index  of  these  biological 
requirements,  adjustments  made  in  the 
operations  of  the  Quail  Creek  Reservoir 
and  agricultural  diversions  on  the 
Virgin  River  were  included.  The  effects 
of  recovery  efforts  on  projected  future 
water  development  and  delivery 
projects  were  taken  into  consideration. 
The  direct  effects  on  the  agencies 
responsible  for  water  development  and 
delivery  also  were  taken  into 
consideration.  The  direct  and  indirect 
impacts  of  these  possible  changes  on 
current  and  prospective  economic 
activities  were  then  estimated  for  each 
county  and  regional  economy. 

One  cannot  predict  the  outcome  of 
future  section  7  consultations  involving 
hsted  fishes  in  the  region.  Economic 
impacts  associated  with  the  critical 
habitat  designation  depends  on  the  time 
required  for  the  recovery  of  the  listed 
fishes.  County  and  regional  economic 
impacts  are  of  interest  when  considering 
the  effects  of  critical  habitat 
designations.  County  economic  impacts 
are  the  direct  and  indirect  impacts  of 
the  critical  habitat  designations  on 
specific  geographic  areas.  County 
economic  impacts  were  analyzed  using 
input-output  (I-O)  models  that  organize 
the  basic  accounting  relationships  that 
■  describe  the  production  section  of  the 
economy  (Brookshire  et  al.  1995).  The  I- 
O  model  is  based  on  the  assumption 
that  all  sectors  of  the  economy  are 
related,  and  the  production  of  a  good  or 
service  can  be  described  by  a  recipe 
whose  ingredients  are  the  outputs  from 
other  sectors  of  the  economy.  The 


primary  inputs  are  labor,  capital,  and 
other  raw  resources.  Through  its 
multiplier  analysis,  the  I-Otnodel  is 
capable  of  generating  estimates  of  the 
changes  in  output  for  economic  sectors, 
changes  in  employment,  and  changes  in 
income  due  to  the  critical  habitat 
designation.  The  models  report  total 
impacts  resulting  from  interactions 
among  the  different  sectors  of  the 
economy. 

Regional  economic  efficiency  impacts 
refer  to  the  overall  net  impacts  on  the 
regional  economy  after  accounting  for 
the  effects  of  intercounty  transfers.  The 
goal  of  a  regional  efficiency  analysis  is 
to  determine  whether  an  action  would 
have  an  overall  positive  or  negative 
impact  on  the  regional  economy. 

A  separate  I-O  model  was  developed 
for  each  county  and  focused  on  the 
direct  and  indirect  impacts  generated  by 
the  critical  habitat  designation 
(Brookshire  et  al.  1995).  In  most  cases, 
impacts  on  a  given  county  generated 
impacts  on  neighboring  counties.  Thus, 
it  was  necessary  to  investigate  potential 
offsetting  impacts.  As  a  result,  an  I-O 
model  was  constructed  that  investigated 
the  impacts  for  an  entire  region  (all  four 
counties). 

Economic  activity  for  the  models  was 
estimated  using  Impact  Analysis  for 
Planning  (IMPLAN)  1990  data  sets  that 
were  updated  and  projected  through  the 
year  2040,  using  data  from  the  Bureau 
of  Economic  Analysis  of  the  U.S. 
Department  of  Commerce.  The  IMPLAN 
data  set  contains  528  economic  sectors 
that  were  aggregated  to  16  sectors 
(Brookshire  et  al.  1995). 

The  I-O  models  used  in  this  study  are 
essentially  demand-side  models.  The 
conventional  way  to  introduce  impacts 
into  such  models  is  through  a  vector  of 
changes  in  final  demands.  That  is,  the 
impacts  reduce  the  regional  demand  for 
the  output  of  the  sector  that  experiences 
a  direct  impact.  However,  this  method 
is  not  logical  for  determining  effects  on 
the  agricultural  sector  because  these         i 
effects  are  generated  by  converting 
agricultural  sectors  to  municipal  and 
industrial  (M&I)  uses.  This  conversion 
effectively  reduces  the  quantity  of 
output  in  the  agricultural  sectors  by 
restricting  the  supply  of  a  key  input.  For 
this  reason,  a  mixed  modeling  approach 
was  used,  in  which  the  agricultural 
impacts  are  represented  as  a  supply-side 
shock  used  to  generate  an  exogenous 
level  of  output  in  the  agricultural 
sectors.  The  direct  impacts  in  the 
remaining  sectors  are  modeled  as  more 
typical  changes  in  final  demand. 

The  study  utilized  three  scenarios  to 
explore  the  impacts  of  preserving  the 
listed  fishes  upon  the  water  needs  of  the 
projected  human  jxipulation.  Projected 
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economic  activity  to  th«  y«ar  2040  in 
the  Virgin  River  Basin,  if  no  flows  and 
habitat  are  protected  to  preserve  the 
listed  fishes,  is  compared  to  projected 
economic  activity  if  flows  and  habitat 
are  preserved  for  the  fish.  The  baseline 
scenario  represents  a  "without  fish" 
projection  of  economic  growth  that  is 
then  compared  to  two  "with  fish" 
projections.  All  of  the  scenarios  used 
the  same  population  projection. 

The  baseline  "without  fish"  scenario 
(WOFBA)  is  ba.sed  upon  the  water 
development  plans  of  water  districts  in 
the  Virgin  River  Basin:  the  Washington 
County  Water  Conservation  District 
(WCWCD)  and  the  Las  Vegas  Valley 
Water  District.  The  "without  fish" 
scenario  determines  how  much  water 
will  be  needed  for  municipal  and 
industrial  development  in  order  to 
satisfy  the  population  projections.  This 
scenario  accepts  the  Boyle  (1994)  water 
need  projections  under  a  limited 
conservation  assumption.  Thus,  the 
water  needs  of  the  expanding 
population  base  are  determined  by  a 
gallons-per-day-per-capita  value,  which 
ass\unes  a  level  of  conservation  above 
the  existing  consumption  observed  in 
the  region. 

The  "with  fish"  structural  scenario 
(WFST)  asks  the  same  questions  as  in 
the  baseline  scenario.  The  fundamental 
differences  are — (1)  Given  the  water 
needs  associated  with  preserving  the 
listed  fishes,  the  structural  water 
development  projects  must  be  brought 
on  line  at  an  earlier  time,  and  (2)  winter 
flows  below  Quail  Creek  Diversion 
remain  at  2.4  cubic  meters  per  second 
(86  cubic  feet  per  second)  rather  than 
1.4  cubic  meters  per  second  (50  cubic 
feet  per  second)  as  in  the  "nvithout  fish" 
scenario.  Generally,  the  volume  of  water 
available  Irom  each  new  project  is  not 
directly  affected  by  the  actions  taken  on 
behalf  of  the  listed  fishes.  However,  the 
maintenance  of  the  86  cfs  instream  flow 
for  the  listed  fishes  results  in  less 
available  water  for  municipal  use. 
Therefore,  water  projects  are  required  to 
come  on  line  sooner  to  meet  the 
projected  demand.  In  addition,  the 
agricultural  retirement  program  must 
begin  earlier.  In  this  scenario,  the  per- 
capita  consumption  of  water  is  the  same 
as  in  the  baseline. 

The  "with  fish"  conservation  scenario 
(WFCO)  addresses  the  water  needs  of 
the  growing  population  and  the  listed 
fi.shes  through  a  combination  of 
conservation  and  agricultural 
retirements.  Conservation  requires  that 
per-capita  consumption  should  fall. 
This  is  achieved  through  water-saving 
technologies  incorporated  into  new 
homes  and  industrial  facilities. 


All  of  the  scenarios  utilize  the 
reallocation  of  agricultural  water  to 
urban  and  industrial  uses  and/or  to 
habitat  preservation  for  the  listed  fishes. 
Whether  habitat  is  preserved  for  fish, 
water  must  be  reallocated  as  the  human 
population  continues  to  grow.  The 
impacts  of  critical  habitat  designation 
affect  the  timing  of  the  reallocation  of 
resources,  and  not  the  Quantity  of  water 
that  must  be  reallocated.  The  "with 
fish"  agricultural  scenario  produces 
three  sets  of  direct  impacts  which  are 
outlined  below. 

(1)  Agricuhure— The  conversion  of 
use  will  occur  earlier  than  under  the 
baseline  scenario.  %vith  the  result  that 
agricultural  output  is  projected  to 
decline  under  the  "with  fish"  scenario. 
The  method  if  incorporating  this  impact 
into  the  l-O  models  is  to  introduce  a 
reduction  in  the  allocation  of  water  to 
the  affected  agricultural  sectors.  This 
translates  directly  into  a  specified 
reduction  in  the  dollar  value  of  the 
output  of  the  agriculture  sector.  This 
mechanism  was  used  to  generate  the 
decline  in  agricultural  output  in  the 
baseline  (WOFBA)  projection.  Water 
was  pulled  from  agriculture  to  meet  the 
needs  of  the  growing  M&I  sectors.  The 
growth  in  the  nonagricultural  sectors  of 
the  economy,  reported  in  the  WOFBA 
projection,  is  predicated  on  the 
conversion  of  water  to  M&I  uses. 

(2)  Water  Delivery  Projects— To  meet 
the  baseline  growth  projection  for 
Washington  County,  several  water 
delivery  projects  are  under 
consideration.  Supplying  instream 
water  for  the  fishes  will  reouire  these 
projects  to  be  built  earlier  than  in  the 
"without  fish"  baseline.  This  may  result 
in  an  increased  cost  of  water  delivery. 
This  cost  increase  is  driven  by  increased 
user  cost  of  the  funds  devoted  to  the 
projects.  The  increased  cost  of  each 
accelerated  project  is  incorporated  as  an 
increase  in  the  weighted  average  cost 
per  acre-foot  of  water  delivered  to  the 
users.  Thus,  a  new  delivery  project 
could  increase  in  the  user's  total  "water 
bill."  A  cost  increase  for  a  basic  input 

is  incorporated  into  the  I-O  models  as 
an  equiproportionate  reduction  in  the 
level  of  expenditure  in  each  sector  of 
the  economy. 

(3)  Electric  Power— WCWCD  runs  two 
small  hydroelectric  power  facilities  and 
sells  the  power  to  the  local  grid.  As  a 
result  of  diversions  that  put  water  into 
the  Virgin  River  to  meet  fish  needs, 
power  production  may  decline.  For 
electricity  users  in  the  area,  there  is  no 
impact  as  a  resuh  of  this  change  because 
the  amount  of  power  produced  is  small 
and  seasonal  and  the  decline  will  be 
made  up  through  load  shifting.  For  the 
WCWCD,  however,  the  change  in  the 


operation  of  the  river  would  result  in 
loss  of  revenue  that  must  be  made  up 
through  higher  revenues  from  the  sale  of 
water.  In  this  model,  the  impact  is 
treated  as  a  cost  increase  across  all 
sectors  in  proportion  to  their  level  of 
economic  activity.  The  motivation  for 
the  argument  is  identical  to  that 
presented  in  the  previous  section. 

To  these  three  direct  impacts,  the 
"with  fish"  conservation  scenario  adds 
another  class  of  direct  imptacts. 

(1)  Conservation  Expenditures — 
Expenditures  for  low-water-using 
appliances,  landscaping  changes,  and 
other  water-saving  equipment  (i.e., 
timed  sprinklers)  in  new  structures 
only.  These  expenditures  are  modeled 
as  being  offset  by  reductions  elsewhere 
in  the  construction  sector.  For  example, 
costs  due  to  the  installation  of  low- 
water-using  appliances  are  offset 
through  lower  expenses  elsewhere  in 
the  construction  budget.  To  ensure  that 
the  analysis  errs  on  the  side  of 
overstating  the  imftacts,  all 
conservation-related  expenditures  are 
assumed  to  be  made  outside  the  region, 
and  all  offsetting  reductions  in 
expenditures  are  assumed  to  be  incurred 
by  local  suppliers.  Thus,  conservation- 
related  expenditures  are  introduced  into 
the  I-O  models  as  a  negative  impact  for 
the  region. 

It  should  be  emphasized  that  the 
water  delivery  projects  mentioned  in 
these  scenarios  are  necessary  in  any 
case  to  support  the  water  needs  of  the 
region's  growing  population.  Actions 
taken  to  preserve  and  restore  the  listed 
fish  species  in  the  Virgin  River  wrill 
affect  only  the  timing  of  these  projects. 
They  are  not  the  primary  reason  for  why 
these  projects  must  be  built.  The  same 
is  true  for  the  agricultural  conversions 
that  are  required  to  satisfy  the  region's 
growing  municiptal  and  industrial  water 
needs.  Using  some  Virgin  River  water  to 
meet  the  listed  fishes'  requirements  may 
affect  the  timing  of  agricultural 
retirements.  However,  it  is  not  the  root 
cause  for  the  retirements  nor  will  it 
involve  condemnation  of  any 
agricultural  lands.  Agricultural 
conversions  will  continue  to  be 
voluntary  market  transactions. 

Actions  taken  on  behalf  of  the  listed 
fishes  result  in  two  types  of  direct 
impacts  to  the  affected  economies.  The 
instream  flows  for  the  fishes  require  that 
the  conversion  of  agricultural  water  to 
M&I  uses  take  place  earlier  than  without 
the  fish  consideration.  It  is  important  to 
note  that  actions  taken  on  behalf  of  the 
fishes  affect  only  the  timing  of  this 
conversion. 

Setting  aside  instream  flows  for  the 
listed  fi^es  requires  the  timing  of  some 
planned  water  deliver)'  projects  to  be 


altered.  Actions  taken  on  behalf  of  the 
fidies  afiect  only  the  timing  of  water 
delivery  projects  that  are  reqiiired  to 
support  the  growing  human  population. 

Results  of  the  Economic  Analysis 

The  Virgin  Krv^  Basin  has  an 
eoooomy  th«t  is  cervice-oriented,  thus 
reflecting  tlw  popularity  of  the  ne^on  as 
a  retirement  and  rerreation  area. 
Emf)loyH»ent.  ©amingR,  and  tax  revenues 
are  reported  for  eat*  of  the  sectors 
analyzed  in  the  I-O  models,  as  well  as 


for  the  regtonal  econoniy.  The  three 
scenarios  im'estigated  in  this  study  are 
based  on  the  assumptaoa  d  sustained 
regioBid  popuiatun  fFowtb  rattae  daricg 
the  45-year  study  period,  euen  thoup;h  a 
decline  is  expected  as  desirable  bvaildi'ng 
sit«  beoHne  scarce.  The  gimvin^ 
popoaistian's  ivater  needs  will  be  met  by 
constructing  a  series  of  dams  to  incfeese 
the  region's  water  supply  for  rniitwdpal 
and  industrial  uses.  T^is  will  also 
improve  water  quality  in  the  Virgin 
River.  In  addition,  retirement  of 


agrioultuntJ  Und  is  expected  when 
water  ard  afrricnhural  land  are  used  tor 
other  piirposes. 

The  Act  requires  that  the  ecoiMnnic 
effects  of  desi^gnating  critical  bsbitaA  be 
cooipuied  separatetf  (mm  the  total 
economic  effects  of  listing  and  critical 
habitat  designation.  TeMe  3  summariBes 
the  effects  of  critical  habitat  designation 
ondertbe  WFST  and  ¥fPCXD  impact 
ecenarios.  Tbese  efiiarts  are  reported  fer 
the  entire  Virgin  Rirer  region,  inchiding 
Washington  Cownty  and  Clark  Counties. 


Table  3.— County  and  ReGiotML-LEve.  Present  Value  Ar«KD  Amnualized  Incremejmtal  Critical  Habitat  Impacts 

(1990  $  Millions)  (3  Percent  Discount  Rate) 


WFST  vs  WOFBA; 

Washington: 

Present  Value  _ 

Percent  Deviation  trom  WOFBA  

ArmuKhzed  Vatues _ 

Clark; 

Pieaent  Value 

PeroefTt  Oawiaiion  Irotn  WOFBA  

Annuaiieed  Values 

f^«jion: 

fVeseot  Value  _ 

Percent  Deviation  from  WOFBA 

Annualized  Values 

WFCO  vs.  WOFBA; 

Washington; 

fVesent  Value , 

Pefcerrt  Deviatior*  lo*rw  WOFBA  

AiOTualffled  Values  ...^ _... 

Aegiorr 

Present  Value _ 

Percent  Dewation  (ram  WOFBA 

Anr^ualized  values  


Output 


-47.496  .. 
-0.001B  .. 
-1.947  ._. 

-10.63  .... 

-o.oaooi 

-0.42« .... 


-59i81fi 
-GlOOOI 
-2.45S„ 
Output.-. 


-13.742  _.... 
-0.00046  .... 
-0.563 


-20.938 

0  

-<ISS8.. 


EmploymaMI 


0.0019 
26 

0.0081 
1  


-0.0001 

-30 

Employment 

-0.00011  ._* 
4  

t 

0  

4  I 


Earnings 


-13^17_....  J 
-0.0016  — 
-0.558  ..... 


-0.«27. 

0  ._ 

-OXKM 


-14S61  _. 
0 \ 

-0.6J3 

Earnings  .... 

-2.065 

-0.00024  .. 
-0.085 

-1.12  .._ 

0  

-Oi)46 


T€K«eMenues 


-«.182 

-Oi)Ol£ 

-0253 

-0.632 
0 
-0.006 

-62S3 

-O.OO0O1 

-0.258 

Tax  Revenues 

-0.133 

-0.00003 

-0.005 

-1.4?6 
0 
-0.061 


Under  the  WFST  scenario,  the  present 
value  of  output  changes  in  the 
Washington  County  economy  due  to 
diticai  hahitst  designation  is  -51.^ 
million  aoiuaaiiy.  This  constitutes 
CLO016  pen:ent  of  tiae  present  value  of 
the  baseline  stream  of  oulput  (WOFBA). 
Employment  and  earrungs  effects  are 
|kresenled  in  tite  neport  snd  are  sisnilar 
to  that  otf^ the  output  e^ifects. 

For  dark  County,  the  outprat  effects  of 
the  critical  habitaft  designation  are 
-  $0.43  minion  ammaily.  The  baseline 
economy  of  CJark  County  is  much  larger 
than  that  of  Washington  County. 
Consequently .  the  effects  of  the 
designation  of  critical  habitat  on  the 
economy  are  smaller.  The  cumulative 
outptit  effects  represent  only  0.00001 
percent  of  Ac  baseHne  level  of 
economic  activity.  Both  the  earnings 
and  tax  revenue  effects  are  too  small  to 
be  reliably  reported  as  deviations  from 
the  baseline  level  of  economic  activity. 

For  the  re^oa  m&  a  whole,  the  mitp«iJt 
effect  nfderignntinf,  critical  habitat  cs 
-$2.45  aiUion  asnuaUy  iO.OOOl 


percent).  The  odwr  a^regate  effects  are 
of  similar  relative  magnitudes. 
Heater  use  conservation  can 
significantly  mitigate  the  effects  of 
desi^atinig  critical  habitat  for  these 
listed  fishes.  This  is  atso  true  for  the 
critical  habitat  effects  alone.  Under  the 
WFCO  scenario,  the  present  vahie  of  the 
output  changes  in  Washington  County  is 
-$13.7  million,  0.00046  percent  of  the 
baseline  level  of  activity.  For  the  region 
as  a  whole,  the  output  eltects  of 
desi^gnating  critical  habitat  are  -$20.9 
million,  an  amount  too  small  to 
calculate  as  a  percentage  of  the  baseline. 
There  are  oo  oonservatran  scenario 
impacts  for  Ciark  Ck>u>nty  for  reasons 
discussed  later. 

National  Sficiency  Effects 

To  obtain  true  neasums  of  nahtiiBd 
efftcieacy  impacfs.  exed  welfare 
changes  nmst  be  comptitBd.  These  are 
cakruiated  as  changes  ir  aggregate 
househoid  utility.  Id  gesieiai,  i-O 
models  are  not  capable  of  produdsg 
soch  values  because  they  lack  a  full^ 
modeled  hovselKiid  sector.  HoH«wer. 


reasonable  approximations  may  be 
obtained  through  aggregate  factor 
payments.  These  omit  surplus  measures 
(f>roducer  and  oonsumerl  and  hence 
understate  the  aggregate  changes  in 
national  efficiency.  They  do.  however, 
{Hxiride  •  reasomri»le  approximation 
under  ceAain  assumptions. 

In  many  applications  of  I-O  analysis 
for  ttse  as  inputs  to  a  cost^bowfit 
analysis,  aiggregate  fKtor  paywients 
(value  added)  are  vsed  to  ropreeent  the 
national  dficieacy  •fleet  of  a  policy 
change  or  action.  This  measure  is 
correct  only  for  cases  in  which  the 
▼alae-edded  change  can  be  attiibuted 
solely  to  the  poHcy  change  or  action 
undertaken.  In  the  case  t»f  the  lf«ed 
fishes,  dns  assumption  is  reason  able 
because  all  changes  in  resource 
allocation  cai  be  attnboted  to  actions 
tai*>n  on  behalf  of  the  fishes  by  \"!rtTje 
of  the  methodology  followed  in  this 
Studv. 

iBcludiitg  seooodan'  effects  in 
computing  national  efficiency  tmjMCts 
is  valid  becaeee  these  effects  are 
technologic^  ia  Bfltiim  rather  than  p%H« 
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transfers.  That  is.  the  linkages  in  the 
economy  between  productive  sectors 
arise  from  the  basic  production 
functions  in  the  economy.  Thus,  a  direct 
impMct  occurring  in  one  sector  of  the 
economy  will  generate  ripple  effects 
throughout  the  economy.  Such  effects 
are  solely  attributable  to  the  initial 
direct  impact. 

The  I-O  model  permits  computation 
of  this  factor  income,  and  it  may  be  used 
to  measure  the  national  efficiency 
effects  of  various  changes  in  the 
economy,  such  as  those  introduced  by 
actions  taken  on  behalf  of  the  listed 
fishes.  Aggregate  factor  payments  are 
computed  for  the  baseline  (WOF6A) 
scenario  and  for  the  "with  fish" 
scenarios  (VVFST  and  WFCO). 

The  factor  payments  capture  the  value 
added  from  the  production  side  of  the 
local  economy.  Because  some  of  the 
output  change  is  captured  through 
leakages  to  the  rest  of  the  world 
(principally  the  United  States),  the  total 
factor  payments  changes  will  be  smaller 
than  the  total  output  changes. 

Based  on  these  results,  it  is  not 
surprising  that  the  effects  of  the  factor 
payments  are  small  for  the  county-level 
and  regional  analysis.  Under  the  VVFST 
scenario,  the  efficiency  losses  to  the 
nation  are  a  $32.2  million  reduction  in 
value  added.  The  annualized  value  of 
this  reduction  is  - $1.32  million.  With 
water  conservation  measures,  the 
cumulative  change  (over  the  45-year 
period)  in  value  added  is  -$10.68 
million  ( -  $0,438  million  as  an 
annualized  value).  Water  conservation 
mitigates  most  of  the  impacts  associated 
with  the  critical  habitat  designation. 

For  Washington  County,  the  present 
value  of  the  cumulative  changes  (over 
the  45-year  period)  in  value  added  is 
-$24.62  million  for  the  VVFST  scenario. 
With  the  inclusion  of  water 
consei-vation  mea<>ures,  this  value  falls 
to  -$8,153  million  (annualized  value 
-$0,764  million). 

For  Clark  County,  the  present  value  of 
the  cumulative  changes  (over  the  45- 
year  period)  is  -$4,649  million 
(annualized  value  is  -$0,191  million). 

Conclusions  of  the  Economic  Analysis 

The  three  described  impact  scenarios 
were  analyzed  and  it  is  useful  to 
distinguish  them  in  summarizing  the 
et;onomic  effects  of  actions  taken  on 
behalf  of  the  listed  fishes.  The  baseline 
scenario  (WOFBA)  represents  the  way 
in  which  the  county-level  and  regional 
economies  would  grow  over  the  45-year 
study  period  if  no  actions  were  taken  to 
protect  the  listed  species.  The  entire 
region  is  projected  to  experience 
population  growth  at  rates  well  above 
the  national  average.  Projected 


population  growth  and  economic 
development  will  lead  to  shifts  in 
resource  use.  Consequently,  agricultural 
water  will  be  converted  to  M&l  uses 
resulting  in  a  decline  in  agricultural 
output.  At  the  same  time,  several 
required  water  delivery  projects  are 
planned  to  provide  water  to  sustain  the 
projected  growth  levels. 

The  WFST  st:enario  takes  the  baseline 
regional  proje<;tion  and  introduces 
measures  designed  to  protect  and 
recover  the  listed  fishes.  These 
measures  result  in  more  rapid 
conversion  of  agricultural  water  and  the 
acceleration  of  some  water  delivery 
projects.  Thus,  agricultural  production 
declines  more  quickly  under  the  VVFST 
scenario.  Water  costs  also  rise  as  a  result 
of  the  earlier  development  of  these 
projects,  and  the  effect  is  a  reduced 
level  of  final  demand  in  all  sectors. 

In  summary,  all  of  the  economic 
effects  of  the  WFST  scenario  indicate 
that  preserving  and  recovering  the  listed 
fishes  will  have  a  relatively  small 
impact  on  the  overall  economy.  Some 
sectors  will  experience  greater  declines 
than  others,  but  the  overall  decline  in 
economic  activity  is  projected  to  be 
small. 

Since  water  usage  rates  in  Washington 
County  are  high  compared  to  other 
southwestern  cities,  a  conservation 
scenario  (WFCO)  was  analyzed.  In  this 
scenario,  consumption  levels  were 
reduced  through  the  use  of  water- 
conserving  appliances,  fixtures,  and 
landscaping,  applied  to  new 
constniction  only.  Conservation  is  not 
without  some  cost.  These  costs  were 
introduced  into  the  models  in  the  form 
of  crowding-out  other  expenditures. 
Thus,  construction  costs  were  projected 
to  increase.  Offsetting  this  cost  increa.se 
are  the  savings  that  will  result  from 
delaying  the  planned  construction  of 
new  water  delivery  facilities.  A  further 
offset  is  provided  because  agricultural 
water  is  converted  to  M&I  uses  at  a 
slower  pace. 

The  overall  effect  of  conservation  is 
an  almost  complete  mitigation  of  the 
economic  effects  associated  with  actions 
underiaken  on  behalf  of  the  listed 
fishes.  In  fact,  by  the  latter  part  of  the 
study  period,  there  are  negative  effects 
only  in  the  agriculture  and  construction 
sectors.  However,  latter  effects  are  likely 
overstated  in  the  analysis  due  to  the 
extreme  nature  of  the  complete 
crowding-out  assumption. 

The  Service  has  prepared  detailed 
documents  further  explaining  the 
biology  of  each  fish  species  (Maddux  et 
al.  1995)  and  the  economic  analysis 
process  used  to  determine  critical 
habitat  (Brookshire  et  al.  1995).  These 
documents  are  available  to  supplement 


this  notice  and  for  public  review.  Copies 
may  be  obtained  by  contacting  the  field 
office  (see  ADDRESSES  section). 

Available  Conservation  Measures 

The  purpose  of  the  Act,  as  stated  in 
section  2(b),  is  to  provide  a  means  to 
conserve  the  ecosystems  upon  which 
endangered  and  threatened  species 
depend  and  to  provide  a  program  for  the 
conservation  of  listed  species.  Section 
2(c)(1)  of  the  Act  declares  that 
""   •   *  ail  Federal  departments  and 
agencies  shall  seek  to  conserve 
endangered  and  threatened  species  and 
shall  utilize  their  authorities  in 
furtherance  of  the  purposes  of  this  Act." 

The  Act  mandates  the  conservation  of 
listed  species  through  various 
mechanisms,  such  as  section  7 
(requiring  Federal  agencies  to  further 
the  purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat),  section  9  (prohibition  of 
taking  of  listed  species),  section  10 
(research  permits  and  habitat 
conservation  plans),  section  6 
(cooperative  State  and  Federal  grant.s), 
land  acquisition,  and  research.  The 
section  7  requirement  that  Federal 
agencies  consult  with  the  Service  if 
their  actions  may  impact  critical  habitat 
enables  the  Service  to  assess  Federal 
activities  that  may  impair  survival  and 
recovery  potential,  thus  ensuring  that 
such  actions  are  considered  in  relation 
to  the  goals  and  recommendations  of  the 
recovery  plan. 

Public  Comments  Solicited 

The  Service  finds  that  any  final  action 
resulting  from  this  proposal  be  accurate 
and  effective  as  possible.  Therefore,  the 
Service  requests  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies.  Indian 
Nations,  the  scientific  community, 
commercial  interests,  or  any  other 
interested  party  concerning  this 
proposed  rule.  Comments  are 
particularly  sought  concerning: 

(1)  The  location  and  reasons  why  any 
Federal  or  non-Federal  lands  (either 
proposed  critical  habitat  or  additional 
areas)  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(2)  Current  and  planned  activities  in 
the  vicinity  of  proposed  critical  habitat 
areas  and  their  possible  impacts  on 
proposed  critical  habitat: 

(3)  Other  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  in  need 
of  sf>ecial  management  or  protection; 
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(4)  Specific  information  on  the  scale, 
location,  and  distribution  of  primary 
constituent  elements  on  all  ownership 
and  land  designations: 

(5)  Information  concerning  health  of 
the  ecosystems  on  which  the  woundfin. 
Virgin  River  chub,«od  Virgin  spinedace 
depend: 

(6)  Information  on  the  eoonomic 
benefits  and  costs  that  wonid  result 
from  this  proposed  designation  of 
critical  habitat; 

(7)  Data  and  information  relevant  to 
determining  whether  the  benefits  of 
excluding  a  particular  area  from  critical 
habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat: 

(8)  The  methods  and  thresholds  the 
Service  might  use  in  determining 
whether  the  costs  of  designating  an  area 
outweigh  the  benefits  of  designation: 

(9]  Methods  of  analysis  useful  in 
evaluating  economic  and  other  relevant 
impacts: 

(Vi)  Information  regarding  the 
suitability  or  unsuitability  of  critical 
habitat  boundaries  of  the  100-year 
floodplain  (as  defined  on  Federal 
Emergency  Management  Agency 
(FEMA)  Flood  Insurance  Rate  Maps 
(FIRMS)): 

(11)  Information  about  areas  of  land  or 
water  located  within  the  outer 
boundaries  of  the  proposed  critical 
habitat,  but  that  do  not  provide  primary 
constituent  elements  and  thus  can  be 
excluded.  Of  particular  interest  are 
means  to  describe  these  areas  of  land 
within  specific  limits  using  refeiience 
points  and  lines  as  found  on  standard 
topographical  maps. 

The  final  decision  on  this  proposal 
will  take  into  consideration  tfie 
comments  and  any  additional 
information  received  by  the  Serrice,  and 
such  communications  may  lead  \o  a 
final  regulation  that  differs  from  this 
proposal 

Fubtic  Hearing 

The  Act  provides  for  at  least  one 
public  bearing  on  this  proposal,  if 
requested  "whhin  45  days  from  date  of 
publication  of  this  proposal  in  the 
Federal  Register.  Requests  for  a  hearing 
must  be  made  in  wntiagand  addressed 
to  the  Field  Supervisor,  Salt  Lake  City 
Field  Office  (see  ADDRESSES  section). 
The  Service  has  arranged  for  a  public 
hearing  to  be  held  on  May  8,  1995,  from 
5  p.m.  to  9  p.m.,  writh  registration 
beginning  at  4:30  p.m.,  at  the  9t.  George 
Hilton  Inn.  1450  South  Hilton  Drive.  St. 
George.  Utah. 

National  guniiuiuiieirtdl  ftilicy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notioe  outUning  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

Required  Determinatioiis 

This  proposed  rule  was  reviewed 
under  Executive  Order  12866.  The  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et seg).  Based  on  the 
information  discussed  in  this  rule 
concemittg  public  projects  and  private 
activities  within  the  proposed  critical 
habitat,  significant  ecooomic  impacts 
will  not  result  from  this  action.  Also,  no 
direct  costs,  enforcement  costs, 
information  collectiou,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action,  and  the  rule 
contains  no  recordkeeping  requirements 
as  defined  under  the  Paperwork 
Reduction  Art  of  1980  (44  U.S.C.  3501 
et  seq.).  This  rule  does  not  require  a 
federalism  assessment  under  Executive 
Order  12612  because  it  would  not  have 
any  significant  federalism  effects  as 
described  in  the  order. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Servioe  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 


§17.11    [Amended] 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  "critical  habitat"  entry 
for  "Chub.  Virgin  River"  and 
"Woundfin"  under  Fishes,  to  read 
"I7,g5(e)". 

3.  It  is  proposed  to  amend  §  17.95(e) 
by  adding  critical  habitat  of  the  Virgin 
River  chub  [Gila  robusta  seminuda=G. 
seiDinuda]  and  woundfin  (Plagopterus 
argentissimus]  in  the  same  alphabetical 
order  as  these  species  occur  in  17.11(h). 

§  1 7.95    Critical  habitat-flsh  and  wildlife. 

***** 

(e)  •   *   • 
Virgin  River  Chub  [Gila  seminuda) 

L£^l  descriptions  for  St.  George 
(Utah-Arizona)  and  Littlefield  (Arizona) 
vmre  obtained  from  the  1987  Bureau  of 
Land  Management  (BLM)  maps  (Surface 
Management  Status  30x60  Minute 
Quadrangle).  Legal  descriptions  for 
Overton  (Nevada- Arizona)  were 
obtained  from  the  1989  BLM  maps 
(Surface  Management  Status  30x60 
Minute  Quadrangle).  Critical  habitat 
areas  proposed  for  the  Virgin  River  chub 
in  each  State  are  as  follows: 

Utah,  Washington  County.  The  Virgin 
River  from  its  confluence  with  Ash-La 
Verkin  Creeks  in  T.41S..  R.13VV.,  Sec.  23 
(Salt  Lake  Base  and  Meridian)  to 
Washington  Fields  Diversion  in  T.42S.. 
R.14W.,  Sec.  21  (Salt  Lake  Base  and 
Meridian). 

Utah.  Washington  County.  The  Virgin 
River  from  the  Washington  Fields 
Diversion  in  T.42S..  R.14W..  Sec.  21 
(Salt  Lake  Base  and  Meridian)  to  the 
JohiisoB  Drversion  in  T.42S.,  R.15W., 
Sec.  27  (Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Johnson  Diversion  in 
T.42S.,  R.15W..  Sec.  27  (Salt  Lake  Base 
and  Meridian)  to  the  Arizona-Utah 
border  in  T.43S.,  R.17W.,  Sec.  36  (Salt 
Lake  Base  and  Meridian). 

Arizona,  Mohave  County.  The  Virgin 
River  from  the  Arizona-Utah  border  in 
T.42N.,  R.13VV.,  Sec.  33  (SaU  I^ke  Base 
and  Meridian)  to  the  Arizona-Nnvada 
border  in  T.39N.,  R.16W.,  Sec.  2  (Salt 
Lake  Base  and  Meridian). 

Nevada,  Clark  County.  The  Virgin 
River  from  the  Arizona-Nevada  border 
in  T.13S..  R.71E.,  Sec.  15  (SaU  Lake 
Base  and  Meridian)  to  the  highwater 
level  of  Uke  Mead  in  T.16S..  R.68E., 
Sec.  1  (Salt  Lake  Base  and  Meridian). 

Known  constituent  elements  include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each 
particular  life  stage  for  each  species. 

Note:  Map  follows. 
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Woundfin  (Plagopterus  argentissimus) 

Legal  descriptions  for  St.  George 
(Utah-Arizona)  and  LittleHeld  (Arizona) 
were  obtained  from  the  1987  BLM  maps 
(Surface  Management  Status  30x60 
Minute  Quadrangles).  Legal  descriptions 
for  Overton  (Nevada-Arizona)  were 
obtained  from  the  1989  BLM  maps 
(Surface  Management  Status  30x60 
Minute  Quadrangles).  Critical  habitat 
areas  proposed  for  the  woundfin  in  each 
State  are  as  follows: 

Utah.  Washington  County.  The  Virgin 
River  fitim  its  confluence  with  Ash-La 
Verkin  Creeks  in  T.41S..  R.13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian)  to  the 


Washington  Fields  Diversion  in  T.42S.. 
R.14W..  Sec.  21  (Salt  Uke  Base  and 
Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Washington  Fields 
Diversion  in  T.42S..  R.14W..  Sec.  21 
(Salt  Lake  Base  and  Meridian)  to  the 
Johnson  Diversion  in  T.42S.,  R.15W., 
Sec.  27  (Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Johnson  Diversion  in 
T.42S.,  R.15W.,  Sec.  27  (Salt  Lake  Base 
and  Meridian)  to  the  Arizona-Utah 
border  in  T.43S.,  R.17W.,  Sec.  36  (Salt 
Lake  Base  and  Meridian). 

Arizona.  Mohave  County.  The  Virgin 
River  from  the  Arizona-Utah  border  in 


T.42N.,  R.  13W.,  Sec.  33  (Salt  Lake  Base 
and  Meridian)  to  the  Arizona-Nevada 
border  in  T.39N.,  R.16W.,  Sec.  2  (Salt 
Lake  Base  and  Meridian). 

Nevada,  Clark  County.  The  Virgin 
River  from  the  Arizona-Nevada  border 
in  T.13S.,  R.71E..  Sec.  15  (Salt  Lake 
Base  and  Meridian)  to  the  highwater 
level  of  Lake  Mead  in  T.16S.,  R.68E.. 
Sec.  1  (Salt  Lake  Base  and  Meridian). 

Known  constituent  elements  include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each 
particular  life  stage  for  each  species. 

Note:  Map  follows. 
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4.  The  proposed  rule  published  in  the 
Federal  Register  of  May  18. 1994,  pages 
25875-25880,  adding  the  Virgin 
spinedace  to  §  17.11(h)  is  amended  by 
revising  the  critical  habitat  entry  for 
"Spinedace.  Virgin"  to  read  "17.95(e)". 

5.  The  proposed  rule  published  in  the 
Federal  Register  of  May  18. 1994.  pages 
25875-25880.  adding  the  Virgin 
spinedace  to  §  17.11(h)  is  further 
amended  by  adding  critical  habitat  of 
the  Virgin  spinedace  (Lepidomeda 
moUispinis  mollispinis)  to  §  17.95(e)  in 
the  same  alphabetical  order  as  the 
species  occurs  in  17.11(h). 

§  17.95    Critical  habitat-fish  and  wildlife. 


(e) 


Virgin  Spinedace  [Lepidomeda 

mollispinis  moUispinis) 

Legal  descriptions  for  St.  George 
(Utah-Arizona)  and  Littlefield  (Arizona) 
were  obtained  from  the  1987  BLM  maps 
(Surface  Management  Status  30  x  60 
Minute  Quadrangles).  Legal  descriptions 
for  Kanab  (Utah-Arizona)  were  obtained 
from  the  1983  BLM  maps  (Surface 
Management  Status  30  x  60  Minute 
Quadrangles).  Critical  habitat  areas 
proposed  for  the  Virgin  spinedace  in 
each  State  are  as  follows: 

Arizona,  Mohave  County.  Beaver  Dam 
Wash  from  the  confluence  with  the 
Virgin  River  in  T.40N..  R.15W..  Sec.  4 
(Salt  Lake  Base  and  Meridian)  upstream 
1.3  km  (0.8  mi)  in  T.40N.,  R15W..  Sec. 
5  (Salt  Lake  Base  and  Meridian). 

Utah.  Kane  County.  The  East  Fork  of 
the  Virgin  River  from  the  falls  in 
Parunuweap  Canyon  in  T.42S.,  R.9W.. 
Sec.  5  (Salt  Lake  Base  and  Meridian)  to 
its  confluence  with  the  North  Fork  of 
the  Virgin  River  in  T.42S..  R.IOW..  Sec. 
5  (Salt  Lake  Base  and  Meridian). 

Utah.  Kane  County.  Shunes  Creek 
from  the  Second  Creek  confluence  in 
T42S..  R.IOVV..  Sec.  11  (Salt  Lake  Base 


and  Meridian)  to  its  confluence  with  the 
East  Fork  of  the  Virgin  River  in  T.42S.. 
R.10W..  Sec.  4  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County.  Beaver 
Dam  Wash  from  the  Narrows  in  T.39S.. 
R.20W.,  Sec.  1  (Sah  Lake  Base  and 
Meridian)  to  0.4  km  (0.25  mi)  upstream 
of  the  confluence  with  East  Bunker  Peak 
Wash  in  T.40S.,  R.19W.,  Sec.  5  (Salt 
Lake  Base  and  Meridian). 

Utah,  Washington  County.  Beaver 
Dam  Wash  from  Horse  Canyon  in 
T.41S.,  R.19W..  Sec.  31  (Salt  Lake  Base 
and  Meridian)  downstream  through 
Lytle  Ranch  downstream  to  Iverson 
Ranch  in  T.42S.,  R.20W.,  Sec.  13  (Salt 
Lake  Base  and  Meridian). 

Utah,  Washington  County.  Moody 
Wash  from  the  lower  end  of  Racer 
Canyon  in  T.38S.,  R.17W.  Sec.  33  (Salt 
Lake  Base  and  Meridian)  to  just  below 
the  Dixie  National  Forest  Boundary  in 
T.39S.,  R.17W..  Sec.  26  (Salt  Lake  Base 
and  Meridian). 

Utah,  Washington  County.  Mogatsu 
Creek  from  the  falls  downstream  of 
Bingham  Ranch  in  T.39S.,  R.16W.,  Sec. 
30  (Sah  Lake  Base  and  Meridian)  to  its 
confluence  with  the  Santa  Clara  River  in 
T.40S.,  R.17W.,  Sec.  14  (Salt  Lake  Base 
and  Meridian). 

Uath.  Washington  County.  Santa  Clara 
River  from  Veyo  Hot  Springs  in  T.39S., 
R.16W.,  Sec.  32  (Salt  Lake  Base  and 
Meridian)  to  the  upstream  end  of 
Gunlock  Reservoir  in  T.40S.,  R.17W., 
Sec.  29  (Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  Santa  Clara 
River  from  downstream  of  the  dam 
forming  Gunlock  Reservoir  in  T.41S., 
R.17W.,  Sec.  5  (Salt  Lake  Base  and 
Meridian)  to  its  confluence  with  the 
Virgin  River  in  T.43S.,  R.15W.,  Sec.  6 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  Ash  Creek 
from  Toquep'ille  Springs  in  T.40S., 
R.13W.,  Sec.  35  (Salt  Lake  Base  and 
Meridian)  to  its  confluence  with  the 


Virgin  River  in  T.41S.,  R13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  La  Verkin 
Creek  from  Chute  Falls  in  T.40S.. 
R.12W.,  Sec.  30  (Salt  Lake  Base  and 
Meridian)  to  its  confluence  with  the 
Virgin  River  in  T.41S.,  R.13VV..  Sec.  23 
(Salt  Lake  Base  tmd  Meridian). 

Utah.  Washington  County.  North 
Creek  from  the  confluence  of  the  Left 
and  Right  Forks  in  T.40S.,  R.11W.,  Sec. 
33  (Salt  Lake  Base  and  Meridian)  to  its 
confluence  with  the  Virgin  River  in 
T.41S.,  R.12W.,  Sec.  23  (Salt  Lake  Base 
and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  confluence  of  Ash-La 
Verkin  Creeks  in  T.41S.,  R.13W..  Sec.  23 
(Salt  Lake  Base  and  Meridian)  to  the 
Washington  Fields  Diversion  in  T.42S., 
R.14W.,  Sec.  21  (Salt  Lake  Base  and 
Meridian). 

Utah.  Washington  County.  The  North 
Fork  of  the  Virgin  River  from  the 
Narrows  in  T.40S..  RlOW.,  Sec.  34  (Salt 
Lake  Base  and  Meridian)  to  its 
confluence  with  the  East  Fork  of  the 
Virgin  River  in  T.42S.,  R.IOW..  Sec.  5 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  confluence  of  the  East 
and  North  Forks  in  T.42S.,  R.10VV.,  Sec. 
5  (Salt  Lake  Base  and  Meridian)  to  the 
Quail  Creek  Diversion  in  T.41S., 
R.14VV.,  Sec.  36  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Quail  Creek  Diversion  in 
T.41S.,  R.12VV.,  Sec.  30  (Salt  Lake  Base 
and  Meridian)  to  the  confluence  of  Ash- 
La  Verkin  Creeks  in  T.41S.,  R.13W,  Sec. 
23)  (Salt  Lake  Base  and  Meridian). 

Known  constituent  elements  include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each 
particular  life  stage  for  each  species. 

Note;  Map  follows. 
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Dated:  March  29, 1995. 
George  T.  Frampton,  |r.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  95-8301  Filed  3-31-95;  2:53  pmj 

BILUNQ  COOE  4310-69-M 


17312 


Notices 


Federal  Register 
Vol.  60.  No.  65 
Wednesday.  April  5.  1995 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottwr  than  rules  or 
proposed  rules  that  ar*  apfjicabte  to  the 
put)<«c  NoteM  of  hMringt  and  lnveatigalion». 
committee  meeMngi.  agency  decietone  and 
rulings,  delegattone  of  authority,  Hing  of 
petitior«  arKJ  applications  and  agency 
statenrwnts  of  organization  and  furx:tions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes 

action:  Notice  of  Public  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92—463).  notice  is  hereby  given  of  a 
meeting  of  the  Committee  on 
Governmental  Processes  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Wednesday.  April  12.  1995,  at 
1.30  p.m. 

LCXJATION:  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  Suite  500,  2120  L  Street, 
NW.,  Washington,  DC  (Library,  5th 
Floor). 

FOR  FURTHER  INFORMATION:  Deborah  S. 
Laufer,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW.,  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Governmental  Processes 
will  meet  to  continue  discussion  of 
when  federal  government  lawyers  and 
other  government  employees  may 
participate  in  voluntary  public  service 
activities.  There  are  possible  restrictions 
in  conflict  of  interest  statutes,  and  both 
government-wide  and  agency-specific 
regulations  governing  employee 
participation  in  outside  activities,  ethics 
laws,  and  the  use  of  government 
property. 

Ddted.  March  31.  1995. 
Jeffrey  S.  Lubbers, 
Research  Director. 

IFR  Doc.  95-8474  Filed  4-4-95:  H:45  am| 
BILLIMO  CODE  6110-01-W 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Supplemental  Environmental  Impact 
Statement,  Central  Prince  of  Wales 
Project,  Tongass  National  Forest, 
Ketchikan  Area,  AK 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 


SUMMARY:  The  Tongass  National 
Forest — Ketchikan  Area  proposes  to 
review  and  analyze  information  on 
"falldown"  and  to  calculate  its  eH'ect,  if 
any.  on  "sustainable"  timber  harvest  in 
the  Central  Prince  of  Wales  project  area 
covered  in  the  previous  environmental 
impact  statement  and  record  of  decision 
issued  August  6.  1993.  The  proposed 
action  is  to  provide  approximately  290 
million  board  feet  of  timber  in  support 
of  the  Ketchikan  Pulp  Company  Long- 
Term  Timber  Sale  Contract,  Contract 
Number  AlOfs-1042. 
ADDRESSES:  Send  written  comments  to 
Forest  Supervisor.  Tongass  NF — 
Ketchikan  Area.  Federal  Building. 
Ketchikan.  AK  99901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
analysis  and  supplemental 
environmental  impact  statement  should 
be  directed  to  Pete  Griffin.  Tongass 
NF — Ketchikan  Area.  Federal  Building. 
Ketchikan.  AK  99901.  phone:  (907)  225- 
3101. 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  the  project  is  to  provide 
approximately  290  million  board  feet  of 
timber  in  support  of  the  Ketchikan  Pulp 
Company  Long-Term  Timber  Sale 
Contract.  Contract  Number  AlOfs-1042. 
The  purpose  of  the  supplement  is  to 
evaluate  information  available  to  the 
Forest  Service  with  regard  to  falldown. 
The  effects  of  falldown  as  related  to 
sustainable  harvest  levels  will  also  be 
analyzed.  Factors  related  to  falldown 
include  economic,  biological,  and 
physical. 

Alternatives  to  be  analyzed  will 
include  those  alternatives  as  described 
in  the  CPOW  FEIS  including  the  no 
action  alternative. 

The  following  issues  have  been 
identified: 

1.  Falldown. 

2.  Sustainability. 


Scoping  was  completed  for  the  CPOW 
project  in  1992.  Council  on 
Environmental  Quality  regulations  (40 
CFR  1502.9(c)(4))  do  not  require  scoping 
for  a  supplement.  Additional  public 
scoping  meetings  are  not  planned. 
Public  comment  during  the  analysis  is 
welcome  and  the  pubUc  will  have  an 
opix)rtunity  to  comment  on  the  draft 
supplement  when  issued. 
The  draft  supplemental 
environmental  impact  statement  is 
expected  to  be  issued  in  May  1995.  The 
comment  period  on  the  draft 
supplemental  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v  NRDC.  435  U.S.  519.  553. 
(1978). 

Also,  environmental  objections  that 
could  be  raised  at  the  draft  I 

environmental  impact  statement  stage      j 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model,  803  F.2d  1016,  1022,  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc..  v. 
Harris.  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  supplemental  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Federal  Register  /  Vol.  60.  No.  65  /  Wednesday.  April  5,  1995  /  Notices 


17313 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  staten;ient.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Issuance  of  the  final  supplemental 
environmental  impact  statement  is 
projected  in  September  1995.  The 
responsible  official  for  the  decision  is 
the  Forest  Supervisor,  Tongass  NF — 
Ketchikan  Area,  Federal  Building, 
Ketchikan,  AK  99901. 

Dated:  March  28, 1995. 
David  D.  Rittenhouse, 

Forest  Supen'isor. 

IFR  Doc  95-8323  Filed  4^-95;  8:45  ami 

BILUNG  CODE  M10-11-M 


Eastern  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (P1EC),  Advisory 
Committee 

AGENCY:  Forest  Ser\'ice,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  April  25,  1995  in  the 
Campbell's  Conference  Center,  104  W 
Wooden.  Chelan,  Washington.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  The 
President's  Forest  Plan  and  background 
leading  up  to  the  advisory  committee; 
(2)  introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rules;  (4)  charter  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  the  reason  for  their  interest 
in  committee  membership;  and  (7)  Open 
public  forum.  All  Eastern  Washington 
Cascades  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  welcome  to 
attain. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart.  Designated  Federal 
Official,  USDA.  Wenatchee  National 
Forest,  P.O.  Box  811.  Wenatchee, 
Washington  98807.  509-662-4335. 

Dated:  March  30. 1995. 
Sonny  J.  OTJeal, 

Forest  Supervisor,  Wenatchee  National 
Forest. 
IFR  Doc.  95-8321  Filed  4-4-95;  8:45  am] 

BILLING  COOE  34t(>-11-M 


Yakima  Provinciai  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  will  meet  on  April  26, 1995 
in  the  Hal  Holmes  Conference  Center, 
201  N.  Ruby,  Ellensburg,  Washington. 
The  meeting  will  begin  at  9:00  aon.  and 
continue  imtil  4:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  The 
President's  Forest  Plan,  and  background 
leading  up  to  the  advisory  committee; 
(2)  introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rules;  (4)  charter  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  the  reason  for  their  interest 
in  committee  membership;  and  (7)  open 
public  forum.  All  Yakima  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee. 
Washington,  98807,  509-662-4335. 

Dated:  March  30,  1995. 

Sonny  J.  O'Neal, 

Forest  Supervisor.  Wenatchee  National 
Forest. 

IFR  Doc.  95-8322  Filed  4-4-95;  8:45  am] 

BILLING  CODE  3410-11-M 


Food  Safety  and  Inspection  Service 
[Docket  No.  95-01 2N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  on  April  17  and  18, 1995,  at  the 
Arlington  Renaissance  HoteL  950  North 
Stafford  Street,  Arlington.  VA  22203. 
(703)  528-6000.  The  meetings  vnll  be 
held  from  1:00  PM  to  5:00  PM  on  April 
17  and  from  8:00  AM  to  5:00  PM  on 
April  18. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria 
pertaining  to  microorganisms  that 


indicate  whether  food  has  been 
produced  using  good  manufacturing 
practices.  The  meeting  will  include 
discussion  of  the  following  topics  as 
time  permits: 

I.  Ethics  Training 

II.  Raw  Poultry  Labeled  Fresh 

III.  Generic  HACCP  for  Broiler  Chickens 
rv.  Future  Topics 

V.  Public  Comments 

Notice  is  hereby  given  on  the 
members  appointed  to  the  Committee. 
The  members  are:  Dr.  Gary  Acuff,  Texas 
A&M,  College  Station.  TX;  Dr.  Robert 
Buchanan,  Food  Safety  and  Inspection 
Service,  Washington.  DC;  Col.  H.  Wayne 
Derstine,  U.S.  Army,  Ft.  Sam  Houston. 
TX;  Dr.  Michael  Doyle.  University  of 
Georgia,  Athens,  GA;  Dr.  David  Dreesen, 
University  of  Georgia,  Athens.  GA;  Dr. 
Robert  Gravani,  Cornell  University, 
Ithaca,  NY;  Dr.  Michael  jahncke. 
National  Marine  Fisheries  Service, 
Pascagoula,  MS;  Dr.  MariljTi  Kilgen, 
NichoUs  State  University,  Thiboidaux, 
LA;  Dr.  Jong  Lee,  Oregon  State 
University,  Corvallis,  OR;  Dr.  Joseph 
Madden,  Center  for  Food  Safety  and 
Applied  Nutrition,  Washington,  DC;  Dr. 
Ann  Marie  McNamara,  Food  Safety  and 
Inspection  Service,  Washington,  DC;  Dr. 
Michael  Osterholm,  State  of  Minnesota, 
Minneapolis,  MN;  Dr.  Merle  Pierson. 
Virginia  Polytechnic  and  State 
University,  Blacksburg,  VA;  Dr.  Morris 
Potter,  Centers  for  Disease  Control, 
Atlanta,  GA,  Dr.  Philip  Roane,  Howard 
University,  Washington.  DC;  Dr.  Mark 
Tamplin,  University  of  Florida. 
Gainesville,  FL;  Dr.  Donn  Ward,  North 
Carolina  State  University.  Raleigh,  NC 

The  Committee  meeting  is  open  to  the 
public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
before  and  after  the  meeting.  Comments 
should  be  addressed  to:  Mr.  Craig 
Fedchock,  Advisory  Committee 
Specialist.  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  311. 1255  22nd  Street 
NW.,  Washington,  DC  20250-3700. 
Background  materials  and  the  meeting 
agenda  are  available  for  inspection  by 
contacting  Mr.  Fedchock  cea  (202)  254- 
2517. 

Done  at  Washington.  DC.  on:  Mardi  28. 
1995. 
Michael  R.  Taylor, 

Administrator,  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  95-«237  Filed  4-4-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Ag<ency:  National  Technical  Information 

Service  (NTIS). 
Title:  Telecommunications  Planning. 
Form  Numbeiis):  NA. 
Agency  Approval  Number:  None. 
Type  of  Request:  New  collection — 

Expedited  Review. 
Burden:  500  hours. 
Number  of  Respondents:  10.000. 
Avg  Time  Per  Response:  3  minutes. 
Needs  and  Uses:  FedWorld  began  as  a 
pilot  in  FY  1993.  and  became  the 
electronic  hub  for  public  access  to 
U.S.  and  foreign  Government 
documents  directories,  and 
information  services.  The  system  now 
needs  a  major  expansion  to  provide 
its  customers  with  cost-effective, 
state-of-the-art  telecommunications 
access  to  the  growing  libraries  and 
database  services.  To  obtain  the  vital 
information  essential  to  the 
establishment  of  a  state-of-the-art 
telecommunications  system,  NTIS 
will  mount  a  one-time  survey  on 
FedWorld  for  a  period  of  6-12 
months.  The  data  will  be  captured 
electronically  and  analyzed  by  the 
FedWorld  Program  Manager. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions,  individuals  or 
households,  not-for-profit  institutions, 
and  Federal  Government,  state,  local 
or  tribal  governments. 
Frequency:  One  time  only. 
Respondent's  Obligation:  Voluntary. 
OMBDesk  Officer:  Virginia  Huth.  (202) 
395-6929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Virginia  Huth.  OMB  Desk  Officer,  room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Memorandum 

Ques//onna/re;  Telecommunications 
Plaiming  (10  questions) 

Announcement:  FedWorld  is  planning 
to  upgrade  its  telecommunications 
services.  Our  goal  is  to  provide 


FedWorld  customers  with  cost- 
effective,  state-of-the-art 
telecommunications  access  to  our 
growing  libraries  and  database 
services.  You  can  help  FedWorld  plan 
efficiently  by  responding  to  our  10- 
question  Telecommunications 
Questionnaire.  Thank  you  for  your 
assistance. 

Question  1: 

How  do  you  primarily  access 
FedWorld? 

a.  Local  telephone  call  via  Modem 
(Metropolitan.  Washington.  EXZ  area) 

b.  Long-Distance  Dial  via  Modem — 
direct  connect 

r.  Long-Distance  Dial  via  Modem  to 
Internet/Telnet 

d.  Direct  Connect  via  Internet/Telnet 

e.  Direct  Connect  via  Internet/Web 

f.  Other 

Question  2:  |ask  only  if  response  to 
question  1  was  answered  bj. 

Would  you  subscribe  to  a  new 
FedWorld  access  service  if  you  could 
potentially  save  up  to  50%  on  your 
long-distance  charges? 

a.  Yes 

b.  No 

Question  3:  [ask  only  if  response  to 
question  1  was  answered  bl 

Are  your  current  long-distance 
charges  a  deterrent  to  using  FedWorld? 

a.  Yes 

b.  No 

Question  4:  (ask  only  if  response  to 
question  1  was  answered  bj 

Would  you  use  FedWorld  more  often 
if  your  long-distance  charges  were 
lower? 

a.  Much  more 

b.  Somewhat  more 

c.  About  the  same 

Question  5: 

From  what  location  do  you  usually 
connect  to  FedWorld? 

United  States  Regions 

a.  Northeastern/New  England— (ME,  VT, 
NH,  NY,  MA,  CT  RI) 

b.  Mid-Atlantic— (PA.  NJ.  DE.  MD.  DC. 
VA.  WV) 

c.  Southeastern— (NC.  SC.  GA.  FL.  TN, 
AL.-MS,  PR) 

d.  Greater  Southwest— (TX,  LA.  AK,  OK. 
NM) 

e.  Heartland/Mid-West— (MO,  L\,  NE. 
KS) 

f.  Great  Lakes— (MN,  MI.  IL.  WI.  IN.  OH. 
KY) 

g.  Rocky  Mountain— (CO.  WY.  UT.  ND. 
SD.MT) 

h.  Pacific— (CA.  NV.  AZ.  HI) 


i.  North  west/ Artie— (OR.  WA,  ID.  AK) 

International  Regions 

j.  Canada 

k.  Latin  America/Caribbean 

I.  Western  Europe 

m.  Central/Eastern  Europe 

n.  Russia  and  Inde[>endent  States 

o.  Near  East/South  Asia 

p.  Africa 

q.  Southeast  Asia 

r.  East  Asia 

s.  Japan 

t.  Australia/New  Zealand 

Question  6: 

How  many  times  (on  average)  do  you 
connect  to  FedWorld  per  week? 

a.  Less  than  1 

b.  1-5 

c.  6-10 

d.  11-20 

e.  More  than  20 

Question  7: 

How  much  time  do  you  spend  on 
FedWorld  per  session  (on  average)? 

a.  Less  than  5  minutes 

b.  5-10  minutes 

c.  11-15  minutes 

d.  16-20  minutes 

e.  21-30  minutes 

f.  Over  30  minutes 

Question  8: 

If  you  use  a  modem  to  conned  to 
FedWorld,  at  what  modem  speed  (baud) 
do  you  connect? 

a.  300/1200 

b.  2400 

c.  4800 
d. 9600 

e.  9600  (capable  of  14.4) 

f.  9600  (capable  of  28.8) 

g.  Do  not  connect  via  modem  (Internet 
direct  connect) 

Question  9: 

Would  there  be  any  additional  value 
to  you  if  FedWorld  were  accessible 
through  other  information^services  such 
as  CompuServe,  Dialog,  America 
Online,  Prodigy,  etc.? 

a.  CompuServe 

b.  Dialog 

c.  America  Online 

d.  Prodigy 

e.  Other  Online  Service 

f.  No  additional  value 

Question  10: 

Is  your  primary  use  of  FedWorld  done 
on  behalf  of  one  of  the  following? 

a.  Federal  Government 

b.  Private  Industry — Large  Business 

c.  Private  Industry — Small  Business 

d.  Private  Industry — Certified  8(a) 
Minority/Di.sadvantage  Business 
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e.  Consultant 

f.  Educational  Institution 

g.  State/Local  Government 
h.- Personal  Interests 

i.  Other  Reasons. 

Dated:  March  30,  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

|FR  Doc.  95-8256  Filed  4-4-95;  8:45  am] 

BILUNG  CODE  3S10-CW-F 

International  Trade  Administration 

President's  Export  Council:  Meeting  of 
the  Subcommittee  on  Europe,  Japan, 
and  the  Newly  Independent  States 

AGENCY:  International  Trade 
Admin'  -tjation,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  President's  Export 
Council  Subcommittee  on  Europe, 
Japan,  and  the  Newly  Independent 
.States  will  hold  an  open  meeting  to 
discuss  topics  related  to  impediments  to 
U.S.  exports  and  commercial 
opportunities  in  the  above  regions.  The 
President's  Export  Council  was 
established  on  December  20,  1973,  and 
reconstituted  May  4, 1979  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade.  It  was  most  recently 
renewed  on  September  30,  1993,  by 
Executive  Order  12689. 

DATES:  April  13, 1995.  from  9:30  a.m.- 
3:00  p.m. 

ADDRESSES:  Main  Commerce  Building, 
Room  3407, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  This  program 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Vince  Bonner, 
President's  Export  Council,  Room 
2015B.  Washington.  D.C.  20230.  Seating 
is  limited  and  will  be  on  a  first  come, 
first  serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vince  Bonner,  President's  Export 
Council,  Room  2015B.  Washington,  D.C. 
20230. 

Dated:  March  28. 1995. 
Jane  Siegel, 

Staff  Director  and  Executive  Secretary. 
President's  Export  Council. 
|FR  Doc.  95-8278  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  3510-OR-M 


National  Oceanic  and  Atmospheric 
Administration 

[l.D.  032495E] 

Endangered  Species;  Permits 

On  December  23, 1994,  notice  was 
published  (59  FR  66296)  that  an 
application  had  been  filed  by  Boyd 
Kynard  of  the  National  Biological 
Survey,  to  take  listed  shortnose  sturgeon 
as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on  March 
29,  1995,  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permit  Number  944  for  the  above  taking, 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East- West  Highway,  Silver  Spring. 
MD  20910-3226  (301-713-1401);  and 

Northeast  Region,  NMFS,  NOAA,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508-281-9250). 

Dated;  March  30,  1995. 
Russell  J.  Bellnier, 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Senice. 

[FR  Doc.  95-8251  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  3510-22~F 

P.O.  032395A] 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P586). 

SUMMARY:  Notice  is  hereby  given  that 
Continental  Shelf  Associates,  Inc. 
(principal  investigator:  Stephen  Viada), 


has  applied  in  due  form  for  a  permit  tn 
take  the  marine  mammals  and  sea 
turtles  listed  below  for  the  purpose  of 
scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  May  5. 1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  M.\ 
01930-2298  (508/281-9250); 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  ef  seg.),the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq.).  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  parts  217- 
227). 

The  applicant  seeks  authorization  to 
take  by  hara.ssment  an  unspecified 
number  of  Atlantic  bottlenose  dolphins. 
[Tursiops  trur.catus),  common  dolphins 
[Delphinus  delphis),  striped  dolphin 
{Stenella  coeruleoalba).  Atlantic  spotted 
dolphins  [Stenella  frontalis],  harbor 
porpoise  [pkocoena),  Risso's  dolphins 
(Grampus  griseus).  Atlantic  white-sided 
dolphins  (Lagenorhynchus  acutus], 
rough-toothed  dolphins  [Steno 
bredanensis),  long-firmed  pilot  whales 
(Globicephala  melaena),  short-finned 
pilot  whales  [Globicephala 
macrorhynchus),  pygmy  sperm  whales 
[Kogia  breviceps),  dwarf  sperm  whales 
(^og;a  simus),  Cuvier's  beaked  whales 
[Ziphius  cavirostris),  dense-beaked 
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whales  (Mesoplodon  densirostris]. 
Ant  il  lean  beaked  whales  {Mesoplodon 
europaeus).  true's  beaked  whales 
{Mesoplodon  minis),  white  whales 
{Delphinapterus  leucas).  sperm  whales 
{Physeter  macrocephalus),  fin  whales 
{BaJaenoptera  physalus),  minke  whales 
{Balaenoptera  acutorostrata).  blue 
whales  {Balaenoptera  musculus),  sei 
whales  {Balaenoptera  borealis), 
humpback  whales  {Megaptera 
novaeangliae].  Northern  right  whales 
{Eubalaena  glacial  is),  killer  whales 
{Orcinus  orca),  Bryde's  whales 
{Balaenoptera  edeni),  and  pygmy  killer 
whales  {Feresa  attenuata).  In  addition, 
the  applicant  seeks  authorization  to  take 
annually  by  harassment  180  leatherback 
sea  turtles  {Dermochelys  coriacea)  and 
270  loggerhead  sea  turtles  {Caretta 
caretta).  Proposed  taking  will  be  by 
close  approach  (within  650  feet)  of  a 
fixed-wing  aircraft  at  a  speed  of  80-140 
mph  to  docimient  the  presence,  density, 
and  distribution  of  marine  mammals. 
Surveys  will  be  conducted  from  April 
1995  through  October  1996  in  Norfolk. 
Virginia,  and  Mayport.  Florida,  and  will 
encompass  the  continental  shelf  edge 
(300-600  feet  depth  contours).  The 
results  of  the  aerial  survey  will  provide 
an  adequate  biological  assessment  of  the 
two  proposed  survey  areas  with  respect 
to  habitat  utilization  by  marine 
mammals  and  aid  in  selecting  a 
candidate  site  for  shock  testing  the 
SEA  WOLF  submarine. 

Dated:  March  30. 1995. 
Ann  D.  TertHish. 

Chief.  Permits  &  Documentation  Division. 

National  Marine  Fisheries  Service. 

jFR  Doc.  9&-«252  Filed  4-4-95:  8:45  ami 

BtLUNO  COOe  3610-t2-P 


P.D.  031795B] 

Endangered  Species;  Permits 

On  February  13,  1995.  an  application 
was  filed  by  the  Idaho  Department  of 
Fish  and  Game  (IDFG)  for  a 
modification  to  their  scientific  research 
and  enhancement  Permit  795  {P503A). 
Permit  795,  issued  on  July  29. 1992. 
allows  IDFG  to  carry  out  scientific 
research  and  enhancement  activities, 
including  a  captive  broodstock  program, 
with  endangered  Snake  River  sockeye 
salmon  {Oncorhynchus  nerka)  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

To  reduce  risks,  some  aspects  of  the 
endangered  Snake  River  sockeye  salmon 
captive  broodstock  program  have  been 
divided  between  IDFG  and  NMFS's 


Northwest  Fisheries  Science  Center 
(NWFSC).  Eggs  taken  from  the  only 
female  sockeye  that  returned  to  Redfish 
Lake  in  1991  were  transferred  from 
Idaho  to  the  University  of  Washington's 
Big  Beef  Creek  Hatchery  in  Seattle, 
under  the  responsibility  of  NMFS.  as 
authorized  by  Permit  795.  These  eggs 
were  reared  to  maturity  and  spawned 
with  the  major  complication  being  the 
incidence  of  Bacterial  Kidney  Disease 
(BKD).  The  degree  of  BKD  infection  was 
recorded  based  on  the  optical  density 
(O.D.)  of  samples  as  determined  by 
Enzvme-linked  Immunosorbent  Assay 
(EUSA). 

The  eggs  with  O.D.'s  of  less  than  0.2 
have  been  transferred  back  to  Idaho  for 
final  rearing.  Idaho  will  not  accept  eggs 
with  higher  BICD  levels.  The  higher  BKD 
level  eggs  are  being  held  and  hatched  at 
Big  Beef  Creek  Hatchery  rather  than 
culled.  The  capability  to  raise  these  fish 
to  smolt  size  does  not  exist  at  Big  Beef 
Creek  Hatchery.  The  health  and  well- 
being  of  these  listed  fish  is  in  jeopardy 
because  they  will  have  to  be  killed  if 
they  are  not  transferred  to  an  adequate 
rearing  facility.  IDFG,  in  coordination 
with  NWFSC,  applied  for  a  modification 
to  Permit  795  to  allow  the  transfer  of 
these  listed  fish  to  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  Mitchell  Act  funded  rearing 
facility  at  Bonneville  Hatchery  for  final 
rearing.  ODFW  will  rear  the  fish  at 
Bonneville  Hatchery  in  accordance  with 
the  guidelines  recommended  by  the 
Integrated  Hatchery  Oversight  Team. 
ODFW  employs  these  hatchery  practices 
in  their  other  fishery  production 
programs.  ODFW  will  be  acting  as  an 
agent  of  IDFG  under  the  terms  and 
conditions  of  Permit  795  in  the  care  and 
maintenance  of  these  fish  until  a 
separate  ESA  Section  10  permit  is 
issued  to  NWFSC  authorizing  the 
release  of  these  fish,  which  is  expected 
to  occur  in  the  spring  of  1996.  The 
release  locations  and  other  aspects  of 
the  release  strategy  will  be  determined 
by  the  results  of  a  joint  technical 
meeting  on  this  issue,  to  be  held  later 
this  year  among  the  involved  agencies 
and  Tribes. 

Notice  is  hereby  given  that  on  March 
29. 1995.  as  authorized  by  the 
provis).ons  of  the  ESA,  NMFS  issued  an 
amendment  of  Modification  4  to  Permit 
795  for  the  above  take,  sul^ject  to  certain 
conditions  set  forth  therein. 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  (IDFG) 
has  applied  in  due  form  for 
Modification  6  to  scientific  research  and 
enhancement  Pennit  795  (P503A)  to 
take  listed  species  as  authorized  by  the 
ESA  and  the  NMFS  regulations 


governing  listed  fish  and  wildlife 
permits. 

For  Modification  6  to  Permit  795. 
IDFG  requests  authorization  to:  (1) 
release  broodyear  (BY)  1994  juvenile 
sockeye  progeny  of  listed  adults  directly 
into  Redfish  Lake  or  into  net  pens  in 
Redfish  Lake  in  July  and  directly  into 
the  lake  in  October.  1995;  (2)  release  BY 
1994  juvenile  sockeye  progeny  of  listed 
adults  directly  into  Pettit  Lake  in  June. 
1995;  and  (3)  modify  a  condition  in  the 
permit  requiring  that  an  auxiliary  water 
supply  must  accompany  any  vehicle 
used  to  transport  listed  soclceye  salmon 
to  pertain  to  the  transport  of  listed 
adults  only.  The  releases  of  listed 
sockeye  broodstock  into  Pettit  Lake  has 
previously  been  denied  by  NMFS  since 
the  lake  is  stocked  annually  with 
rainbow  trout  for  recreational  fishing, 
under  the  authority  of  Permit  90S. 
NMFS  is  concerned  about  possible 
interactions  between  stocked  rainbow 
trout  and  listed  sockeye  salmon  in  the 
lake,  primarily  diet  overlap  and 
predation.  Permit  795  expires  on  July 
31.  1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division.  Office  of 
Prote<;ted  Resources.  F/PR8.  NMFS. 
1315  East- West  Highway.  Silver  Spring. 
MD  20910-3226.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  NMFS. 
NOAA.  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division.  NMFS.  NOAA,  525 
North  East  Oregon  St..  Suite  500, 
Portland.  OR  97232  (503-230-5400). 

Dated:  March  29, 1995. 

Russell  J.  Bellmer, 

C/i/e/.  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  95-8254  Filed  4-4-»5;  8:45  ami 
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[I.D.  0321 95A] 
Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  no.  2  to  scientific 
research  permit  no.  789  (P135C). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  789  submitted  by 
Dr.  James  H.W.  Hain.  NMFS.  NOAA, 
Northeast  Fisheries  Science  Center,  166 
Water  Street,  Woods  Hole.  MA.  02543- 
1026.  his  been  granted. 

ADDRESSES:  The  modified  permit  is 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298.  (508/281-9150);  and 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive.  N.,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141). 

SUPPLEMENTARY  INFORMATION:  On 
January  20,  1995,  notice  was  published 
in  the  Federal  Register  (60  FR  4148) 
that  a  modification  of  permit  no.  789, 
issued  August  24, 1992  (57  FR  39672), 
and  modified  January  14, 1993  (58  FR 
6116),  had  been  requested  by  the  above- 
named  individual.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
use.  1361  et  seq.),  the  provisions  of 
§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §  222.25  of  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Species  (50  CFR  part  222). 

The  modification  authorized  the 
holder  to  take  5  blue  whales 
{Balaenoptera  musculus),  25  sei  whales 
{Balaenoptera  borealis),  25  killer  whales 
{Orcinus  orca),  25  Mesoplodont  beaked 
whales  {Mesoplodon  spp),  500 
saddleback  dolphins  {Delphinus 
delphis),  250  Atlantic  white-sided 
dolphins  {Lagenorhynchus  albirostris), 
100  Risso's  dolphins  {Grampus  griseus), 
250  harbor  porpoise  {Phocoena 
phocoena),  1,000  harbor  seals  {Phoca 
vitulina),  and  500  gray  seals 
{Halicboerus  grypus)  annually  for 


photo-identification  and  observational 
purposes. 

Issuance  of  this  modification,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  March  30. 1995. 
Ann  D.  Terbush, 

Chief.  Permits  &■  Documentation  Division. 

National  Marine  Fisheries  Service. 

[FR  Doc.  95-8253  Filed  4-4-95;  8:45  am] 

BILUNG  COOE  3510-23-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  in  Bahrain 

March  30,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  April  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Te»tiles  and 
Apparel,  U.S.  department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715., 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
L'.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act.  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Bahrain,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  for  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 


notes  dated  April  4,  1993  and  June  9, 
1993,  between  the  Governments  of  the 
United  States  and  Bahrain. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commi.ssioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  ail 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  bnpiementation  of  Textile 
Agreements 

March  30.  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3,  1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  21, 1995,  entry  into  the 
United  States  for  consumption  and 
withdravk-al  from  warehouse  for  consumption 
of  cotton,  wool,  man-made^fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  1995  and  extending  through 
December  31,  1995,  in  excess  of  the  following 
limits.  These  limits  supersede  those 
contained  in  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  April  4. 
1993  and  June  9, 1993,  between  the 
Governments  of  the  United  States  and 
Bahrain. 


Category 

Twelve-month  restraint 
limit' 

Group  1 

237,  239,  330-336, 

34,185,000  square  me- 

338. 339.  340- 

ters  equivalent. 

342.  345,  347. 

348-354,  359, 

431-436,  438- 

440.  442-448, 

459,  630-636, 

638,  639,  640- 

647,  648.  649'. 

650-654,  659. 

831-836,  838, 

839,  840,  842- 

847.  850-852, 

858  and  859.  as  a 

group. 

Sublevels  in  Group  1 

338/339  

475.007  dozen. 
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Category 

luntt ' 

340/640 

227  900  dozen  of 

wtiich  nut  more  than 
170.925  dozen  shall 
be  in  Categories 
340-Y/640-Y2 

*Ttie  limits  tiave  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  Decemt)er 
31    1994 

2  Category  340-Y:  only  HTS  numbers 
6205.20.2015.  6205.20.2020.  6205.20.2046. 
6205.20.2050  and  6205.20.2060:  Category 
640-Y;  only  HTS  numbers  6205.30.2010. 
6205.30.2020.  6205.30.2050  and 

6206.30.2060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
.31.  1994,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfllled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Riro. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

jFR  Doc.  95-«286  Filed  4-4-95;  8:45  ami 

BILUMG  CODE  3610-On-F 


Amendment  and  Establishment  of 
Import  Restraint  Limits  and  Restraint 
Periods  for  Certain  Cotton,  Wool  and 
Man-Made  Flt>er  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

Miirch  30.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  establishing  limits  and  restraint 
periods. 

EFFECTIVE  DATE:  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  hoards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1958.  as  amended  (7 
use  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Agreements  Act, 
the  current  restraint  period  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Feror^tive  Republic  of  Brazil  is 
being  amended  and  new  limits  are  being 
established  for  the  period  beginning  on 
January  1.  1995  and  extending  through 
December  31. 1995.  Pursuant  to  the 
ATC,  these  new  limits  supersede  those 
notified  to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB)  contained  in 
the  Bilateral  Textile  Agreement,  effected 
by  exchange  of  notes  dated  May  4.  1994 
and  June  27. 1994.  between  the 
Governments  of  the  United  States  and 
the  Federative  Republic  of  Brazil. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
April  1,  1994  and  extending  through 
December  31, 1994  and  the  period 
beginning  on  January  1. 1995  and 
extending  through  December  31,  1995. 
The  limits  for  Categories  218.  219.  225. 
300/301.  338/339/638/639.  347/348.  350 
and  369-D  for  the  April  1.  1994  through 
December  31. 1994  period  have  been 
adjusted,  variously,  for  swing, 
carryforward  and  carryover.  The  1995 
limits  for  Categories  219.  225  and  350 
have  been  reduced  for  carryforward 
used  during  the  April  1.  1994  through 
December  31.  1994  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531 . 
published  on  December  20. 1994).  Also 
see  59  FR  13308.  published  on  March 
21.  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC.  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its  • 

provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

March  30.  1995. 
Commissioner  of  Customs , 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Ck>mmissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  16,  1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  prcriuced  or 
manufoctured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1.  1994  and  extends  through  March  31. 
1995. 

Effective  on  April  7.  1995.  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothiac  (ATC). 
to  amend  the  restraint  period  to  end  on 
December  31.  1994  at  the  limiu  listed  below 
These  limits  supersede  those  contained  in 
the  Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  4, 1994  and 
June  27.  1994.  between  the  Governments  of 
the  United  States  and  the  Federative 
Republic  of  Brazil. 


Category 


Aggregate  Limit 

200-239.  300-369. 
400-469  and 
600-670.  as  a 
group. 

Sul)levels  in  the  ag- 
gregate 

218 

219 

225 

300/301  

313 

314  ! 

315 

317/326 

334/335 

336  

338/339/638/639  .... 

342/642  

347/348 

350 

361  

363 

369-D  2  

410/624 

433 


Nine-month  restraint 
limit' 


289.042.868  square 
meters  equivaJent. 


4.163.080  square  me- 
ters. 

13.351,806  square  me- 
ters. 

6.974,048  square  me- 
ters. 

5.646,093  kilograms. 

28.985.329  square  me 
ters. 

4,892.509  square  me- 
ters. 

14.677.526  square  me- 
ters 

13.343.204  square  me- 
ters. 

95.749  dozen. 

53,195  dozen. 

1.120275  dozen. 

281 .930  dozen. 

809,089  dozen. 

113.722  dozen. 

723.445  numbers. 

16.440.057  numbers. 

403.475  Icilograms. 

7,1 16,377  square  me- 
ters of  wtiich  not 
more  ttian  1 ,930,456 
square  meters  shall 
be  in  Category  410. 

13,400  dozen 
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Category 

Nine-month  restraint 
ymit< 

445/446 

52,496  dozen. 

604 _... 

337.800  Wograms  o( 

¥vhich  not  more  than 

258.176  kilograms 

shaH  be  in  Category 

604-A3. 

607 

3.136,720  kilograms. 

647/648 

319,167  dozen. 

669-P<  - 

1.149.503  kilograms. 

'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  goods  exported  after  March  31, 


369-D:     only     HTS 
6302.91.0005 


numtjers 
and 


604-A:     only     HTS     number 


669-P:     only     HTS 
6305.31 .0020 


numbers 
arvj 


1993. 

^  Category 
6302.60.0010, 
6302.91.0045. 

3  Category 
5509.32.0000. 

*  Category 
6305  31.0010, 
6305.39.0000. 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3,  1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  7. 1995.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Brazil  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
through  December  31. 1995.  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  May  4. 1994  and  June  27. 1994, 
between  the  Governments  of  the  United 
States  and  the  Federative  Republic  of  Brazil. 


Category 

Twelve-nrtonth  restraint 
hmrt' 

Aggregate  Limit 

200-239,  300-369, 

406,380.457  square 

400-469  and 

meters  equivalent. 

600-670,  as  a 

group. 

Sutjievels  in  ttie  ag- 

gregate 

218 

5,002,642  square  me- 

ters. 

219 

17,457,739  square  me- 

ters. 

225 

8,381 ,01 3  square  me- 

ters. 

300/301  

6,784,733  kilograms. 

313 

42,013.307  square  nne- 

ters. 

314 

6.878,634  square  me- 

ters. 

315 

20,635.901  square  me- 

ters. 

317/326 _. 

18.759,908  square  me- 

ters. 

334/335 

134,618  dozen. 

336 

74,789  dozen. 

338/339/638/639  .... 

1,346.200  dozen. 

342/642  

396.380  dozen. 

347/348 

972.256  dozen. 

Category 

Twelve-morrth  restraint 
limit' 

350 _ 

361  „ 

144.400  dozen. 
1.017,129  numtjers. 

363 

369-D  2 

410/624 

21,707,981  numbers. 
484,843  kitograms. 
10.005,285  souare  me- 

433 

445/446 _ 

604  

607  

647/648 

669-P  ■»  

ters  of  which  not 
more  than  2,597,354 
square  meters  shall 
be  In  Category  410. 

18,030  dozen. 

70,632  dozen. 

474,931  kitograms  of 
which  not  nwre  than 
362.984  kilograms 
shall  be  in  Category 
604-A  3. 

4.410,078  kilograms. 

448.734  dozen. 

1.616,145  kitograms. 

'  The  limrts  have  not  t>een  adjusted  to  ac- 
count for  any  .tnports  exported  after  December 
31,  1994. 

369-D:     only     HTS 
6302.91.0005 


numbers 
and 


604-A:     only     HTS     number 


669-P:     only     HTS 
6305.31.0020 


numbers 
and 


2  Category 

6302.60.0010, 

6302.91.0045. 

3  Category 
5509.32.0000. 

*  Category 
6305.31.0010, 
6305.39.0000. 

Imports  charged  to  these  category  limits  for 
the  period  April  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  1995  levels  set  forth  in  this  directive. 

The  conversion  foctor  for  Categories  338/ 
339/638/639  is  10  square  meters  per  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entrv'  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemalcing  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  95-8290  Filed  4-4-95;  8:45  am] 

BtLUNG  CODE  3510-OR-F 


Announcement  of  Import  Limit  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Colombia 

March  30, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits.. 

EFFECTIVE  DATE:  April  21.  1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  November  18, 1994 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Colombia 
establishes  limits  iat  textile  products  in 
Categories  315  and  443  for  the  period 
beginning  on  January  1,  1995  and 
extending  through  Etecember  31, 1995. 

These  limits  will  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  Colombia 
becomes  a  member  of  the  World  Trade 
Organization. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee forthe Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

March  30,  1995. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Ad  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  a 
Memorandum  of  Understanding  (MOU) 
dated  November  18, 1994  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Colombia:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  April  21. 
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1995.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1995  and  extending 
through  December  31, 1995.  in  excess  of  the 
following  levels: 


Category 

Twelv»-nx>nth  limit ' 

315  

443  

18.460.748  square  me- 
ters. 
122.412  numbers. 

*The  Nmits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

Imports  charged  to  the  category  limits  for 
the  period  January  1 ,  1994  through  Decemtwr 
31. 1994,  shall  be  charged  against  that  levels 
of  restraint  to  the  extent  of  any  unfiled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Should  Colombia  become  a  meml>er  of  the 
World  Trade  Organization  (WTO),  the  limits 
set  forth  above  will  be  subject  to  adjustment 
in  the  future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  any  administrative  arrangement 
notiHed  to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  alwve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  95-8281  Filed  4-4-95;  8:45  ami 

BU.UNO  COOC  3610-OR-F 


Amendnr>ent  of  Innport  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fit>ef  Textile  Products  Produced 
or  Manufactured  in  Costa  Rica 

March  30.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(aTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  revising 

limits  pursuant  to  the  Uruguay  Round 

Agreement  on  Textiles  and  Clothing 

(ATC). 

EFFECTIVE  DATE:  Apiil  7, 1995. 
FOR  FURTHER  INF0RIKIATK3N  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 


quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Costa  Rita,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB)  are  being  amended  to 
establish  limits  for  the  period  beginning 
on  January  1.  1995  and  extending 
through  December  31, 1995.  Since  Costa 
Rica  is  now  a  member  of  the  World 
Trade  Organization  (WTO),  the  limits 
published  in  the  Federal  Register  on 
December  6. 1994  (60  FR  62715)  are 
being  amended.  Pursuant  to  the  ATC, 
these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Memorandum  of  Understanding  (MOU) 
dated  December  23.  1993  between  the 
Governments  of  the  United  States  and 
Costa  Rica.  The  guaranteed  access  levels 
remain  unchanged. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  4he  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20,  1994).  Also 
see  59  FR  62715,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Ha>es. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agrt^ments. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30.  1995. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29. 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 


during  the  period  beginning  on  January  1, 
1995  and  extending  through  December  31. 
1995. 

Effective  on  April  7. 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  increase  the  levels  for  the  following 
categories.  These  limits  supersede  those 
contained  in  the  Memorandum  of 
Understanding  dated  December  23. 1993 
between  the  Governments  of  the  United 
States  and  Costa  Rica. 


Category 

Twelve-month  limit ' 

340/640  

342/642  

347/348  

443  

447  

827,190  dozen. 
305,362  dozen. 
1,393.997  d07en. 
206,570  numbers. 
11.138  dozen. 

'  The  limits  tiave  not  Ijeen  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

The  guaranteed  access  levels  remain 
unchanged. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangement  notified  to  the  Textiles 
Monitoring  Body. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Dcx.  95-6289  Filed  4-4-95;  8:45  am] 
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Amendment  and  Establishment  of 
Import  Restraint  Limits  and  Restraint 
Periods  for  Certain  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Czech  Republic 

March  30.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

and  establishing  limits  and  restraint 

periods. 

EFFECTIVE  DATE:  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act.  the  current  restraint 
period  agreed  upon  by  the  Governments 
of  the  United  States  and  the  Czech 
Republic  is  being  amended  and  new 
limits  are  being  established  for  the 
period  beginning  on  January  1,  1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB) 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  August  12. 1993  and  April 
11. 1994,  between  the  Governments  of 
the  United  States  and  the  Czech 
Republic. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
June  1.  1994  and  extending  through 
December  31. 1994  and  the  period 
beginning  on  January  1,  1995  and 
extending  through  December  31, 1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20. 1994).  Also 
see  59  FR  30346.  published  on  June  13, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
March  30, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  )ui>e  7. 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impKjrts  of  certain  wool  and  man- 
made  fihwr  textile  products,  produced  or 
manufactured  in  tike  Czech  Republic  and 
exported  during  tlM  twelve-month  period 
which  b^an  on  June  1, 1994  and  extends 
through  May  31.1995. 


Effective  on  April  7, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  amend  the  current  restraint  pieriod  to  end 
on  December  31, 1994  at  the  following  limits. 
These  limits  supersede  those  contained  in 
the  Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  12, 1993  and 
April  \\,  1994,  between  the  Governments  of 
the  United  States  and  the  Czech  Republic. 


Category 

Seven-montti  restraint  liovt ' 

410 

883.750  square  meters. 
3,471  dozen. 
2,284  dozen. 
42,311  numbers. 
927,500  square  meters. 

433 

435 

443 

624 

^  The  Iffnits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  expixted  after  May  31. 
1994. 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  7, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fitier  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  the  Czech  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  Decemt)er  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  12, 1993  and  April  11, 1994. 
between  the  Governments  of  the  United 
States  and  the  Czech  Republic. 


Category 

Twelve-nfwnth  restraint  limit ' 

410 

1,527,609  square  meters. 

433 

435 

443 

624 

6,000  dozen. 
3,948  dozen. 
73,137  numtiers. 
1.668.938  square  meters. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31,  1994. 

Imports  charged  to  these  category  limits  for 
the  period  June  1. 1994  through  December 
31. 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  al)ove  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  95-8291  Filed  4-4-95;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

March  30, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  April  14.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Dominican  Republic,  as  notified 
to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  for  the  period  beginning  on 
January  1. 1995  and  extending  through 
December  31,  1995.  Pursuant  to  the 
ATC.  these  new  hmits  supersede  those 
notified  to  the  TMB  contained  in  the 
Memorandum  of  Understanding  (MOUJ 
dated  November  15, 1994.  between  the 
Governments  of  the  United  States  and 
the  Dominican  Republic. 

In  the  letter  published  below,  the 
Chairman  of  CITA  dii^cts  the 
Commissioner  of  Customs  to  establish 
the  limits  and  guaranteed  access  levels 
for  1995.  The  limit  for  Category  448  has 
been  reduced  for  carryforward  used 
during  1994. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
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numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994). 

Requirements  for  particip>ation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11.  1986;  52  FR  6594. 
published  on  March  4, 1987;  52  FR 
28057.  published  on  July  10. 1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Cbainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conuninee  for  the  Implementation  of  Textile 
Agreements 
March  30. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854).  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  14, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  period 
beginning  on  January  1. 1995  and  extending 
tiirough  December  31, 1995.  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Memorandum  of 
Understanding  (MOU)  dated  November  15. 
1994.  between  the  Governments  of  the 
l.'nited  States  and  the  Dominican  Republic. 


Category 

Restraint  limit 

338/638  

339/639  

686,208  dozen. 
816  588  dozen 

340/640  

342/642  

347/348/647/648  

• 

351/651   

706.414  dozen. 

497.120  dozen. 

1,691,018  dozen  of 
which  not  nfX)re  than 
893.366  shaM  be  in 
Categones  647/648. 

846  870  dozen 

433  „. 

442  

20.875  dozen. 
70  875  dozen 

443  

444  

448  

633  

129.666  numbers. 
70.875  numbers. 
32.185  dozen. 
103,652  dozen. 

December  31. 1994  and  December  1. 1994 
through  Decsmber  31. 1994  (Categories  442 
and  444)  shall  be  chaiged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Additionally,  pursuant  to  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC).  and  under  the  terms  of  the  Special 
Access  Program,  as  set  forth  in  51  FR  21208 
(June  11.  1986).  52  FR  26057  (July  10.  1987) 
and  54  FR  50425  (December  6, 1989). 
effective  on  April  14,  1995,  guaranteed  access 
levels  are  being  established  for  properly 
certified  textile  products  assembled  in  the 
Dominican  Republic  from  febric  formed  and 
cut  in  the  United  States  in  cotton,  wool  and 
man-made  fiber  textile  products  in  the 
following  categories  for  the  period  Januarj'  1. 
1995  through  December  31. 1995: 


Category 

Guaranteed  access 
level 

338/638  

339/639  

340/640  

342/642  

347/348/647/648  

351/651  

433  - 

442  

443  

444  

448  

633  

1.150.000  dozen. 
1.150,000  dozen. 
1.000.000  dozen. 
1.000,000  dozen. 
8,050,000  dozen. 
1.000.000  dozen. 
21,000  dozen. 
65,000  dozen. 
50,000  numt)ers. 
30,000  numbers. 
40.000  dozen. 
60,000  dozen. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1. 1994  through 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  25. 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
Unked  States. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  tlie 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  95-6296  Filed  4-4-95;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit>er,  Silk  Blend  and  Other 
Vegetable  Fit>er  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

March  30, 1995. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  20. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4^12.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Hong  Kong,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement  of  August  4, 1986,  as 
amended  and  extended,  and 
Memoranda  of  Understanding  (MOUs). 
dated  July  29. 1992.  August  18. 1992 
and  November  23, 1992,  between  the 
Governments  of  the  United  States  and 
Hong  Kong. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the  , 


implementation  of  certain  of  their 

provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

March  30,  1935. 
Commissioner  of  Customs, 
Department  of  the  Treasun: 
Washington.  DC  20229 
Dear  Commissioner:  Pursuant  to 
section  204  of  the  Agricultural  Act  of 


1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC);  and  in  accordance 
with  the  provisions  of  Executive  Order 
11651  of  March  3,  1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  20, 1995,  entry  into  the  United 
States  for  consumption  and  withdrawal 
from  warehouse  for  consumption  of 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  the  following 


categories,  produced  or  manufactured  in 
Hong  Kong  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement  of  August  4, 1986.  as 
amended  and  extended,  and 
Memoranda  of  Understanding  (MOUs) 
dated  July  29, 1992,  August  18, 1992 
and  November  23, 1992,  between  the 
Governments  of  the  United  States  and 
Hong  Kong. 


Category 

Group  I: 

200-229.  300-326.  360-369,  400-414,  464-469.  600-629  and 
665-670.  as  a  group. 
Sublevels  in  Group  I: 

219 ; 

2 18/?!2?'3 17/326  

611 

61V  

Group  I  Sut)group: 

200,  226/313,  314.  315,  369(1)  arxJ  604,  as  a  group 

Within  Group  I  Sut)group: 

200  .;.... 

226/313  

314  ...: 

315  

369(1)2  (shoptowels) 

604  

Group  II: 

237,  239,  330-359.  431-459.  630-659,  843  and  844,  as  a  group  .. 
Sublevels  in  Group  II: 

237  

239  

331  

333/334  

335  

338/339  3  (shirts  and  blouses  other  than  tank  tops  and  tops,  knit) 

338/339(1)*  (tank  tops  and  knit  tops)  

340  : - 

345  

347/348  


352  

359(1)*  (coveralls,  overalls  and  jumpsuits) 
359(2)^  (outer  vests)  

433  

434  

435  

436 

438  

442  

443  

444  

445/446  

447/448 : 

631   ; 

633/634/635  

638/639  

641  : 

644  

645/646  

647  

648 


Twelve-month  restraint  limit' 


220,381,584  square  meters  equivalent. 


35,321.104  square  meters. 
64.700,379  square  meters. 
5,568,&'''S  square  meters. 
3,513,522  square  meters. 

98,987,150  square  meters  equivalent. 

304,525  kilograms. 
63,358,475  square  meters. 
17,087,020  square  meters. 
8,447,881  square  meters. 
694,245  kilograms. 
209,036  kilograms. 

802,205,145  square  meters  equivalent. 

1,021,391  dozen. 

4,682,189  kilograms. 

3,847,971  dozen  pairs. 

267,671  dozen. 

316,221  dozen. 

2,687,784  dozen. 

2,019,346  dozen. 

2,573,837  dozen. 

407,169  dozen. 

6,152,226  dozen  of  which  not  more  than  6,152.226  dozen  si  i;  o.  r, 
Categories  347-W/348-W  S;  not  more  than  4,662,390  dozen  si  .all 
be  in  Category  348-W;  not  more  than  3,027.891  dozen  shall  be  in 
Category  347  (other  than  W);  not  more  than  4,662.390  dozen  shall 
be  in  Category  348  (other  than  W). 

6,007,683  dozen. 

537,469  kilograms. 

1,120.195  kilograms. 

9.287  dozen. 

9.970  dozen. 

70,758  dozen. 

92,157  dozen. 

756,881  dozen.   ' 

82,379  dozen. 

58,145  numt>ers. 

37,301  numbers. 

1.251,023  dozen. 

62,914  dozen. 

566,886  dozen  pairs. 

1,200,639  dozen  of  which  not  more  ttian  449,065  dozen  shall  be  in 
Categories  633/634  and  not  more  than  921,956  dozen  shall  Ije  in 
Category  635. 

4,512,233  dozen. 

779,695  dozen. 

38,450  numbers. 

1.297,341  dozen. 

471,574  dozen. 

997,558  dozen  of  which  not  nxjre  than  997,558  dozen  shall  tie  m  Cat- 
egory 648-W  8. 
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Category 


649  „ 
660  .. 

ese... 


Twoivo  niofffi  fMSrsint  lifflit* 


659(1)"  (coveralls.  overaMs  and  jumpsuits) 

659(2)  •«  (swmwute)  .._ _ 

Group  It  Subgroup; 

336.  341 .  342. 350.  351 .  636,  640.  642  arxJ  651 .  as  a  vauft 
Within  Group  M  Subgroup: 

336 

341 

342 

350 

351 

636 

640 

642 

651 
Group  III: 


as  a  group 


831-842  and  847-869, 
Subtevels  in  Group  III: 

834  

835  ; 

836  

840 

842  

847  

Limits  not  in  a  group: 

845(1) "  (sweaters  made  in  Hong  Kong)  

845(2)  <2  (sweaters  assembled  in  l-long  Kong  from  knit-to-flhi^ 

components,  l<nit  elsewttere). 

846(1)  '3  (sweaters  made  in  Hong  Kong _ 

846(2)**  (sweaters  assemtjied  in  Hong  Kong  kom  hnit-to-sta^ 

components,  knit  elsewhere). 


726.035  dozen. 

150.141  dozen. 
4.325207  dozen. 
594.043  kjlograms. 
239.756  kilograms. 

147J27.497  square  meters  equivalent. 

197.271  dozen. 
2,605,315  dozen. 
497.713  dozen 
122.956  dozen. 
1,100,368  dozen. 
265.493  dozen. 
836.995  dozen. 
21 1.130  dozen. 
287.523  dozen. 

44.619.970  square  meters  equivaJenL 

10.805  dozen. 
103.325  dozen. 
144.383  dozen. 
613.759  dozen. 
231 .750  dozen. 
329.610  dozaa 

1.103.156  dozen. 
2.640.536  dozen. 

178,391  dozen. 
429354  dozea 


'  The  limits  have  not  t)een  adjusted  to  account  for  any  imports  exported  after  December  31    1994 

^Category  369(1):  only  HTS  number  6307  10.2006. 

3 Categories  338/339:  all  HTS  numbers  except  61 09. 10.001 8.  61 09. 10.0023.  6109.10.0060.  6109.10.0065  6114  20  0005  and  61 14  20  0010 

^Categories  338/339(1):  onty  HTS  numbers  6109.10.0018.  6109.10.0023.  6109.10.0060,  6109.10.0065.  6114.20  0005  and  6114  20  0010 
oo«o  .'^.^Qf.^^Zlfll-  °"'y  ^"""^  numbers  6203.19  10?0.  6203  19.9020,  6203.22.3020,  6203.22  3030,  6203.42.4005.  6203  42  4010  6203  4Z4015 
^^iifS,^^-  6203.42.4035.  6203.42.4045,  6203.42  4050,  6203.42.4060,  6203.49  8020,  6210.40  9033.  621 1 .20  1620  Xl  1  M  38^  and 
f^Al^-9x^9'  Category  348-W:  only  HTS  numbers  6204.12JJ030,  6204.19.8030,  6204.22  3040.  6204.22.3050.  6204.29  4034  6204  62  3000 
t^?^AlfSP^-  6204.62.4010,  6204.62.4020.  6204.62.4030.  6204  62.4040,  6204.62.4050,  6204.62.4056,  62^62  4065  '  6204  el'eOlO 
6204.69.9010,  6210.50.9060,  6211.20.1550.  6211.20.6810.  621 142.0010  and  621 7  90.9050  o^u^o^-n^.    D^n^oyouiu, 

^ol9^'®9ory  359(1):  only  HTS  numbers  6103.42.2025,  6103.498034.  6104  62.1020.  6104.69.8010.  6114.20i»48  6114  200052  6203  42  2010 
6203  42.20d0,  6204.62.2010,  6211.32.0010.  621 1.32.0025  and  6211  4Z0010  .^-uu^o.  oi  .^..owao^,  o^j.a^.^iU. 

c/.?^^'^^.^^j^>-„°^"iy^^'''^  numbers  6103.19.2030,  6103.19.9030.  5104.12.0040.  6104.19.8040.  6110.20.1022,  6110.20.1024  6110.20.2030 
62if32TO70afS62l142  0070    ^'°^°'^°^^'    ^°^-^^°^^-    6202.92.2020.    6203.19.1030.    6203.19.9030.    6204  1 2  0040.    6204. ig.SoS 

*»?.S^^n**t^2?U^  '^^^^o^t^iSf^^  6204.29.2020,  6204.292025.  6204.29.4038.  6204.63.2000.  6204  63.3000. 

f^-S-^2' ^^^c-H^^'i^^^^^^^^'    6204  63  3540,     6204  69.2510,    6204.69.2530.    6204.69.2540.    6204.69.2560.    6204  69  6030 
6204.6e.9030.6210.50.5035.621120.1555.6211.20£820,e21l.43.0040and6217909060  oj' ^^ou.    o-^u"*  o3.du.>u. 

ftin?cQS?X,^^c*,^L°r=ML^  """*?"  6 l^-23X)065.  6103.432020,  6103.43.2025.  6103.49.2000.  6103.49.8038.  6104.63.1020,  6104.63.1030 

6^°^'^uS^^.6^,'f,A^?^2"f;^l^^lS:    ^-'^^'^^O.    6..2.41.00,0.    6n2.4,.0020.    6na4,.0030.    61.«>.0040 
''Category  845(1):  only  HTS  numbers  6103.292074.  6104.292079.  6110.909024.  6110.90.9042  and  611790  9015 
^Category  845(2):  only  HTS  numbers  6103.29.2070,  6104.29.2077.  6110.90.9022  and  6110.90.9040. 


•aCategory  846(1):  only  HTS  numbers  6103.29.2068.  6104.292075!  61 10^90^9020  and  61 1o!90;903« 
'♦Category  846(2):  only  HTS  numbers  6103.29.2066.  6104.29.2073,  61 10.90.9018  and  61 10.909036. 


The  limits  set  forth  above  are  subject 
to  adjustment  in  the  future  pursuant  to 
the  provisions  of  the  ATC  and  any 
administrative  arrangements  notified  to 
the  Textiles  Monitoring  Body. 

The  conversion  factors  for  merged 
Categories  333/334,  633/634/635  and 
638/639  are  33.  33.90  and  13. 
respectively. 

In  carrying  out  the  above  directions, 
the  Commissioner  of  Customs  should 
construe  eatry  into  the  United  States  for 
consumption  to  include  entry  for 


consumpHon  into  the  Commonwealth  of 
Puerto  Rico. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 


Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

{FR  Doc.  95-8295  Filed  4-4-95;  845  ami 
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Establishing  and  Amending  Import 
Restraint  Limits  and  Amending  a 
Restraint  Period  (or  Certain  Cotton, 
Wool,  Man-Made  Fit}er,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Indonesia 

March  30,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CJTA). 

ACTION:  Issuing  directives  to  the 

Commissioner  of  Customs  establishing 

and  amending  limits  and  amending  a 

restraint  ppriod. 

EFFECTIVE  DATE:  April  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Speciali-st,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(juota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(.^TC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Indonesia,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  to 
establish  limits  for  the  period  January  1, 
1995  through  December  31,  1995. 
Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Memoranda  of 
Understanding  (MOUs)  dated 
September  23,  1994  and  February  24, 
1995  between  the  Ciovemments  of  the 
United  States  and  Indonesia. 

In  the  letters  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  forCDategory  435 
and  establish  new  limits  for  the  period 
beginning  on  July  1, 1994  and  extending 
through  E)ecember  31, 1994  and  the 
period  beginning  on  January  1,  1995  and 
extending  through  December  31, 1995. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  55834,  published  on 
November  9, 1994;  and  60  FR  5655, 
published  on  January  30, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

March  30. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Effective  on  April  12. 
1995.  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  600. 
669-P 1  and  &70-L^,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  period  January  1. 1995  through 
December  31. 1995  (see  directive  dated 
December  13, 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  12. 1995.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Indonesia  and 
exfwrted  during  the  twelve-month  period 
beginning  on  January  1. 1995  and  extending 
through  December  31. 1995.  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Memoranda  of 
Understanding  dated  Septemtwr  23. 1994  and 
February  24. 1995  between  the  Governments 
of  the  United  States  and  Indonesia. 


Category 


Category 


Levels  in  Group  I 

200  

219  

225  

300/301  

313  

314  


Twelve-month  restraint 
limit" 


675.564  kilograms. 

7,504.437  square  me- 
ters. 

5,255,052  square  me- 
ters. 

3.211,421  kilograms. 

13,616,722  square  me- 
ters. 

47,546,185  square  me- 
ters. 


'  Category  669-P:  only  HTS  numbers 
6305.31.0010.  6305.31.0020  and  6305.39.0000. 

^  Category  670-L;  only  HTS  numbers 
4202.12.8030,  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025. 


315  

317/617/326  

331/631   

334/335  

336/636  

338/339  

340/640  

341  

342/642  

345  

347/348  

350/650  

351/651   

359-C/659-C''  

359-S/659-S«^  

360  

361  

369-8"  

433  

443  

445/446  

447  

448  

604-A'  

611    

613/614/615  

618  

619/620  

625/626/627/628/ 
629. 

634,'635  

638/639  

641   

643  

644  

645/646  

647/648  

847  

Group  II 

201,218,220. 
222-224,  226, 
227.  229,  237. 
239.  330,  332, 
333.  349,  352- 
354,  359-Of. 
362.  363.  369- 
Qf.  400,  410. 
414,  431.  432, 
434,  435.  436, 
438.  439.  440. 
442,  444.  459. 
464,  465,  469. 
603,  604-Oh, 
606.607.621. 
622,  624,  630. 
632,  633.  649, 
652-654.  659- 
0',  665.  666, 
669-Oj.  670- 
O",  831-836. 
838,  839,  840, 
842-846,  850- 
852.  858  and 
859.  as  a  group 


Twelve-month  restraint 
limit' 


21,604,102  square  me- 
ters. 

20,866,447  square  me- 
ters of  wtiicti  rrot 
more  ttian  3,083,244 
square  meters  stiall 
t>e  In  Category  326. 

1,916,182  dozen  pairs. 

175,593  dozen. 

490.473  dozen. 

948,245  dozen. 

1,167,789  dozen. 

702,369  dozen. 

291,947  dozen. 

339.589  dozen. 

1 ,284.568  dozen. 

134,881  dozen. 

379.532  dozen. 

1,109,400  kilograms. 

1,167,789  kilograms. 

1 ,039,328  numbers. 

1 ,039.328  numbers. 

716.840  kilograms 

11.073  dozen. 

82,146  numbers. 

55,045  dozen. 

16,429  dozen. 

20,232  dozen. 

557.538  kilograms. 

4,951 ,774  square  me- 
ters. 

19.794.028  square  me- 
ters. 

4,671,157  square  me- 
ters. 

7.240.294  square  me- 
ters. 

22.154.954  square  me- 
ters. 

233.558  dozen. 

1,214.502  dozen. 

1,780.531  dozen. 

259,833  numbers. 

363.765  numbers. 

614.574  dozen. 

2.546.091  dozen. 

321.692  dozen. 

71 .373.272  square  me- 
ters equivalent. 
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Category 

Twelve-montti  restraint 
krnf 

Subgroup  in  Group 
n 

400.410.414. 

2.900,000  square  me- 

431.432,434. 

ters  equivalent. 

436.  436.  438. 

439.  440.  442, 

444,  459.  464. 

465  and  469. 

as  a  group. 

In  Group  11  sub- 

group 

435     

45.522  dozen. 

■The  limits  have  not  been  acQusted  to  ac- 
count for  any  imports  exported  alter  December 
31.  1994 

359-C:     only 
6103.498034 
6114.20  0048 
6203.42.2090 

6211  3Z  0025 
Category    659-C:    only 


«>  Category 
6103  42.2025. 
6104.69.8010. 
6203.42.2010. 
6211.32.0010, 
6211.42.0010; 


numbers        610323.0055, 
6103.43.2025.    6103.49.2000. 


HTS  numbers 
6104  62.1020. 
6114.20.0052, 
6204.62  2010, 
and 
HTS 


6103.43.2020, 
6103.49.8038. 
6104.69.1000, 
6114  30.3054, 
6203.49.1010, 
6204.69.1010, 
6211JJ3.0017 


6104.63.1020,  6104.63.1030, 
6104.69.8014,  6114.30.3044, 
6203432010,  6203  43.2090, 
620349.1090,    6204.63.1510. 

6210  10.9010.  6211.33.0010, 
and  621 1.43.0010. 

'Category  359-S:  only  HTS  nunnbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211,12.8010  and 

6211.12.8020;  Calegoiy  659-S:  only  HTS 
numbers  6112.31.0010,  6112.310020, 
6112.41.0010,  6112.41.0020,  6112.41.0030, 
6112.41.0040,  6211.11.1010.  6211.11.1020, 
6211.12.1010  and  621 1.12.1020. 

"Category  369-S:  only  HTS  number 
6307.10.2005. 

« Category  604-A:  only  HTS  nunftjer 
5509.32.0000. 

'Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  610349.8034.  6104.62.1020. 
6104.69.8010.  6114.20.0048,  6114.20.0052, 
620342.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010  (Category  359-<;); 

6112.39.0010.  6112.49.0010.  6211.11.8010. 
6211.11.8020.  6211.12.8010  and 

621 1  12.8020  (Category  359-S). 
«Calego7  369-0:  all  HTS  numbers  except 

6307.10.2005  (Category  36&-S). 

••  Catego7  604-O;  all  HTS  numbers  except 
5509.32.00(!)0  (Category  604-A) 

'Category  659-0:  all  HTS  numtjers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025, 
6103.49.8038,  6104.63.1020, 
6104.69.1000,  6104.69.8014. 
6114.30.3054.  6203.43.2010, 
6203.49.1010,  6203.49  1090, 
6204.69.1010.  6210.10.9010, 
6211.33.0017  and 

(Category  6.59-C); 


6103.49.2000, 
6104.63.1030. 
6114.30.3044, 
6203.43.2090, 
6204.63.1510. 
6211.33.0010, 
6211.43.0010 
6112.31.0010. 
6112.41.0020. 
6211.11.1010, 


6112.31.0020.    6112.41.0010, 
6112.41.0030,    6112.41.0040, 
6211.11.1020,     6211.12.1010 
and  6211.12.1020  (Category  659-S). 

)  Category  66^-0:  all  HTS  numbers  except 
630531.0010,  6305.31.0020  and 

6305.39.0000  (Category  669-P). 

k  Category  670-O:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070.  4202.92.3020 
4202.92.3030    and    4202.92.9026    (Category 

Imports  charged  to  these  category  limits  for 
the  period  July  1. 1994  through  December  .31. 
1994  shall  be  charged  against  those  leycfa  of 
restraint  to  the  extent  of  any  unfilled 


btlanoes.  In  the  event  the  limits  established 
for  that  period  have  beea  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  dLrective. 

The  limits  set  forth  above  are  subfect  to 
adjustment  in  the  biture  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonweahh  of  f*uerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  ihf  rulemaking  provisions  of  5 
U.S.C  S53(aKl). 

Sincerely. 

Rita  D  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textiie  Agreements. 

Committee  for  the  Implementation  of  Textile 
A^reenents 

March  30.  1995. 
Ci)mmissioiier  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3.  1994,  by  the 
Chai/mao,  Committee  ibr  the  Implementation 
of  Textiie  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vef^etable  fitwr  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  six-month  period 
beginning  on  July  1. 1994  and  extending 
through  December  31. 1994.  This  directive 
also  amends  the  directive  issued  to  you  on 
January  13. 1995  concerning  textile  products 
in  Category  435,  produced  or  manufactured 
in  Indonesia  and  exported  during  the  period 
December  29. 1994  through  March  28. 1995. 

Pursuant  to  the  Uruguay  Round  Agreement 
on  Textiles  and  Clothing  (ATC)  and  the 
Uruguay  Round  Agreements  Act.  you  are 
directed.  effiBctive  on  April  12,  1995,  to 
remove  Categories  433,  447  and  448  from 
coverage  in  Group  11  and  the  Group  II 
subgroup.  These  categories  will  no  longer  be 
subject  to  a  group  limit  The  imp>ort  charges 
already  made  to  Categories  433, 447  and  446 
shall  be  retained.  The  limits  established  in 
the  November  3. 1994  directive  for  Categories 
433  and  447  for  the  period  July  1. 1994 
through  December  31. 1994  shall  remain  the 
same. 

Also,  you  are  directed  to  amend  the 
restraint  period  for  Category  435  to  begin  on 
luly  1, 1994  and  extend  through  December 
31, 1994.  Category  435  shall  remain  subject 
to  the  levels  for  Group  11  and  the  Subgroup 
in  Group  II.  You  are  directed  to  amend  and 
establish  limits  for  the  July  1, 1994  through 
December  31, 1994  period  as  follows.  These 
limits  supersede  those  oontaioed  in  the 
Memorandum  of  Understanding  dated 


February  24.  1995.  between  the  Covemments 
of  the  United  States  and  Indonesia. 


Category 

Six-month  Bnrift* 

Levels  in  Group  \ 

448  „..„ 

10,000  ctozen. 

Sut>group  in  Qnufi 
II 

400,410,414.431, 

1 ,433,373  square  me- 

432, 434.  435. 

ters  equrvaient 

436.  438,  439. 

440,  442,  444, 

459,  464,  465  and 

469,  as  a  group. 

In  Grotp  II  subgrot^j 

435  „ 

22,500  dozen. 

•The  limits  have  not  been  adjusted  to  ac- 
count for  any  mports  exported  after  June  30. 
1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a%irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q553(aHl). 

Sincerely. 

Rita  0.  Hayes. 

Chainnan.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  95-8287  Filed  4-4-95;  8:45  amj 

BILUNG  CODE  3S10-OR-F 


AmerYdment  and  Elimittation  of  Import 
Restraint  Limits  for  Certain  Cotton, 
Wool,  Man-Made  Fiber  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Jamaica 

March  30, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commis.sioner  of  Customs  amending 

and  eliminating  limits  pursuant  to  the 

Uruguay  Round  Agreement  on  Textiles 

and  Clothing  (ATC). 

EFFECTIVE  DATE:  April  10. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Taliarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authvrity:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 


Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Jamaica,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB). 
are  being  amended  to  establish  limits  for 
the  period  beginning  on  January  1. 1995 
and  extending  through  December  31. 
1995.  Since  Jamaica  is  now  a  member  of 
the  Worid  Trade  Organization  (WTO), 
the  limits  published  in  the  Federal 
Register  on  December  6. 1994  (60  FR 
62717)  are  being  amended.  Pursuant  to 
the  ATC,  these  new  limits  supersede 
those  notified  to  the  TMB  contained  in 
the  Bilateral  Cotton.  Wool.  Man-Made 
Fiber  Textile  Agreement  of  August  27. 
1986,  as  amended  and  extended,  and 
the  Memorandum  of  Understanding 
(MOU)  dated  November  8. 1983 
between  the  Governments  of  the  United 
States  and  Jamaica. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62717,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemer,  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton.  w(x>l. 
man-made  fiber  and  other  vegetable  Tiber 
textiles  and  textile  products,  produced  or 
manufdctured  in  Jamaica  and  exported 
during  the  twelve-month  period  beginning  on 
January  1.  1995  and  extending  through 
December  31, 1995. 

Effective  on  April  10, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  increase  the  limits  for  the  categories  listed 
t)elow  Also,  you  are  directed  to  eliminate  the 
limits  and  import  charges  for  Categories  336/ 
636.  342/642  and  447.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton,  Wool. 
Man  Made  Fiber  Textile  Agreement  of 
AiikiikI  27  1986,  as  amended  and  extended. 


and  the  Memorandum  of  Understanding 
(MOU)  dated  November  8, 1983  between  the 
Governments  of  the  United  States  and 
Jamaica. 


Category 

Tvi«h«-month  restraint  limit ' 

331/631  

537.500  dozen  pairs. 

338/33a^638/ 

1.059.810  dozen. 

639. 

340«40 

495,594  dozen  of  which  not 

more  than  419,350  dozen 

shall  be  in  shirts  made 

from  f at)rics  with  two  or 

more  colors  in  tt>e  wrarp 

_ 

andor  the  filling  in  Cat- 

egories 340-Y/640-Y  2. 

341/641  

622.315  dozen. 

345/845 

153.558  dozen. 

347/348/647/ 

1,143,932  dozen. 

648. 

352/652 

1.709.250  dozen. 

445/446 

51 .020  dozen. 

'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31.  1994. 

2  Category  340-Y:  only  HTS  numbers 
6205  20.2015,  6205.20.2020.  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205  30.2010, 
6205.30.2020.  6205.30.2050  and 

6205.30.2060. 

The  limits  set  forth  above  are  subject  to 
adjusbnent  in  the  future  according  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

The  guaranteed  access  levels  remain 
unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  pro\'isions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  95-8288  Filed  4-4-95;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Mar>- 
Made  Fit>er  Textiie  Products  Produced 
or  Manufactured  in  Kenya 

March  30,  1995. 

AGENCY:  Committee  for  the 

lmplenientationx>f  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  April  14.  1995. 
FOR  rjRTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Kenya,  as  notified 
to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  for  the  period  beginning  on 
Januar}'  1, 1995  and  extending  through 
December  31. 1995.  Pursuant  to  the 
ATC.  these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  23. 
1994  and  October  25, 1994.  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Kenya. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20. 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30, 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury  Washington.  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  the  Uniguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  14. 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kenya  and 
exported  during  the  twelve-month  jjeriod 
beginning  on  )anuary  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
follo%ving  limits.  These  limits  supersede 
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those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  23, 1994  and  October  25,  1994. 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Kenya. 


Category 

Twelve-month  restraint 
limit' 

340/640  

360  

387.000  dozen. 
2.795,000  numbers. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the  ATC 
and  any  administrative  arrangements  notified 
to  the  Textiles  Monitoring  Body. 

In  canning  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-8299  Filed  4-^-95;  8:45  ami 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit)er,  Silk  Blend  and  Other 
Vegetable  Fitjer  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

Mnrch  30,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  14.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S  Department  of  Commerce, 
(202)  482-^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act.  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Korea,  as  notified  to 
the  Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  to 
establish  import  restraint  limits  for  the 
period  beginning  on  January  1,  1995  and 
extending  throughout  December  31, 
1995.  Pursuant  to  the  ATC.  these  limits 
supersede  those  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  21 
and  December  4. 1986.  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  59  FR  65531 
published  on  December  20. 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of 
Textile  Agreements 

March  30. 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Commissioner:  Pursuant  to 
section  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC);  and  in  accordance 
with  the  provisions  of  Executive  Order 
11651  of  March  3,  1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  14.  1995,  entry  into  the  United 
States  for  consumption  and  withdrawal 
from  warehouse  for  consumption  of 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  the  following 
categories,  produced  or  manufactured  in 
the  Republic  of  Korea  and  exported 
during  the  twelve-month  period 
beginning  on  January  1.  1995  and 
extending  through  December  31.  199."). 
in  excess  of  the  following  limits.  Those 
limits  supersede  those  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  21 
and  December  4,  1986,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea. 


Category 


Group  I: 

200-223.    224-V2,    224-0  3,    225-229,    300-326, 
369-0".  400-^14,  464-469,  600-629,  665-669. 
O"^,  as  a  group. 
Sublevels  with  in  Group  I: 

200 

201  

218 

219 

224-V  

300/301  

313 

314  

315  

31 7/326 

363 


360-363, 
and  670- 


Twelve-month  restraint  limit ' 


400,928.648  square  meters  equivalent. 


420.254  kilograms. 
1 ,755,449  kilograms. 
8.518,676  square  meters. 
7,756,843  square  meters. 
9.778,688  square  meters. 
2,857,574  kilograms. 
46.568,763  square  meters. 
25,964,699  square  meters. 
17.277,301  square  meters. 
17.306.163  square  meters. 
997.309  numtiers. 


Category 


410 

604 

607 „ 

61 1  „ _ 

613«14 

617 _„. 

619/620 

624  

625/626/627/628/629 
669-P*  


Qroupll: 

237,  239.  330-^9.  431-459  and  630-659,  as  a  group 
Subtevels  within  Group  li: 

237  

239 

333J334J335 '..'. !... 


336 

338/339 
340  


341  „ 

342/642  

345  

347/348  ...„ 

350 

351/651  

352  

353/354/653/654 

359-H8  

433 

434  „ 

435 

436 : 

438 

440  

442  „. 

443 

444  

445/446 

447 

448  

45&-W9  

631  „...» 

632  

633/634/635   


636 

638/639  . 
640-D  '0 . 
640-0" 
641  


643 

644  

645/646 - 

647/648  

650  „ _ 

659-H  '3 — 

659-S  '* 

Group  III: 

831-844  and  847-859,  as  a  group 
Sut)level  within  Group  III: 

835 

Group  IV: 

845 

846 

Group  VI: 

369-L/670-L/870  '5 


Twelve-month  restraint  limit ' 


3,421,192  square  nrieters. 
347,912  kilograms. 
1.022.242  kilogranis. 
3,407,471  square  meters. 
5,679.117  square  meters. 
4.709,512  square  meters. 
91.056,389  square  meters. 
8,310,904  square  meters. 
14,538,540  square  rrteters. 
2,091,164  kilograms. 

572,231 .408  square  meters  equvaienL 

56,513  dozen. 

943,861  kitograms. 

255.561  dozen  of  which  not  nrxxe  than  130,620  dozen  shafl  be  in  Cat- 
egory 335. 

54,007  dozen. 

1,135,824  dozen. 

590,629  dozen  of  which  not  more  than  306,673  dozen  shaU  be  in  C^ 
egory  340-D ''. 

172,774  dozen. 

205.408  dozen. 

110.343  dozen. 

420,254  dozen. 

15.707  dozen. 

215,786  dozen. 

167,919  dozen. 

255,464  dozen. 

2.419.045  kilograms. 

13,676  dozen. 

7.014  dozen. 

33,934  dozen. 

14.365  dozen. 

57,594  dozen. 

194,953  dozen. 

48,546  dozen. 

322.056  numt>ers. 

52.900  numljers. 

51 .304  dozen. 

87.529  dozen. 

34.152  dozen. 

92.383  kitograms. 

283,530  dozen  pairs. 

1 .501 ,973  dozen  pairs 

1,343,372  dozen  of  whk*  not  more  than  152,336  dozen  shall  be  m 
Category  633  and  not  nxxe  than  567,707  dozen  shaD  t>e  in  Cat- 
egory 635. 

256,716  dozen. 

5,230.216  dozen. 

3,078.202  dozen. 

2,565,168  dozen 

1,030,164  dozen  of  which  not  nrKxe  tfian  38,912  dozen  sha«  be  m  Cat 
egory  641-Y  '2. 

763,195  numbers. 

1,148,195  numbers. 

3,526,045  dozen. 

1279,175  dozen. 

22.986  dozen. 

1 .267397  kitograms. 

169.042  kitograms. 

18,160,219  square  meters  equivalent 

28,262  dozen. 

2,315,056  dozen. 
815.708  dozen. 

66,639,071  square  nr>eters  equivalent 


'  The  limits  have  not  l)een  acyusted  to  account  for  any  imports  exported  after  Decemtier  31 ,  1994. 

^Category  224-V:  only  HTS  numbers  5801.21,0000,  5801 .23.0000.  5801.24.0000,  5801.25.0010,  5801.25.0020,  5801.26.0010,  5801560020, 
5801.31.0000.  5801.33.0000,  5801.34.0000.  5801.35.0010,  5801.35.0020,  5801.36.0010  af>d  5801.36.0020. 
3  Category  224-0:  sill  remaining  HTS  numbers  in  Category  224. 
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'Category  369-0:  all  HTS  numbers  except  4202.12.4000.  4202.12.8020,  4202.12.8060,  4202.92.1500,  4202.92.3015,  4202.92.6090  (Cateqory 
369-L);  and  5601  21.0090. 

^Category  670-O:  all  HTS  numbers  except  4202  12  8030,  4202.12.8070,  4202.92,3020.  4202.92.3030  and  4202.92  9025  (Cateoorv  67(M.) 

e  Category  669-P:  only  HTS  numbers  6305.31.0010,  6305.31.0020  and  6305  39  0000  o'l'-t.*. 

^Category  340-D:  only  HTS  numbers  6205.20.2015,  6205.20  2020,  6205.20.2025  and  6205  20  2030 

"Category  369-H:  only  HTS  numbers  6505  90.1540  and  6505.90.2060. 

•Category  459-W:  onfy  HTS  number  6505.90.4090. 

'oCategory  640-D:  onfy  HTS  numbers  6205.30.2010,  6205.30.2020,  6205.30.2030.  6205.30.2040,  6205.90.3030  and  6205  90  4030 
Cat«}gory  640-O;  all  HTS  numbers  except  6205.30.2010.  6205.30.2020,  6206.30.2030,  6205.30.2040.  6205.90.3030  and  6205  90  4030  (Cat- 
egory 640-D).  * 

'^Category  641-Y:  only  HTS  numbers  6204.23.0050,  6204.29.2030.  6206.40.3010  and  6206  40  3025 

'^Category   659-H:    only    HTS   numbers   6502.00.9030,    6504.00.9015.   6504.00.9060 


6505.90.8090 
'"Category 


6505.90.5090.   6505.90.6090.   6505.90.7090   and 
6112.41.0010,     6112.41.0020.    6112.41.0030,     6112.41.0040. 


659-S:    only    HTS    numbers    6112.31.0010,    6112.31.0020 
6111.11.1010.6211.11.1020,6211.12.1010  and  6211. 12.1020. 

'^Category   870;   Category   369-L:   only   HTS   numbers   4202.12.4000,   4202.12.8020,   4202.12.8060.   4202.92  1500    42C2  92  3015 
4202.92.6090;  Category  670-L:  only  HTS  numbers  4202.12.8030.  4202.12.8070.  4202.92.3020.  4202.92.3030  and  4202.92.9025. 


and 


Imports  charged  to  these  category 
limits  for  the  period  January  1.  1994 
through  December  31.  1994.  shall  be 
charged  against  those  levels  of  restraint 
to  the  extent  of  any  unfilled  balances.  In 
the  event  the  limits  established  for  that 
period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to 
the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject 
to  adjustment  in  the  future  pursuant  to 
the  provisions  of  the  ATC  and  any 
administrative  arrangements  notified  by 
the  Textiles  Monitoring  Body. 

The  conversion  factors  for  the 
following  merged  categories  are  listed 
below: 


Category 

Conversion 

factor 
(square  me- 
ters equiva- 
lent/cat- 
egory unit) 

333/334/336  

369-U670-Ly870  

633/634/635 

638/639 

33.75 

3.8 

34.1 

12.96 

In  carrying  out  the  above  directipns. 
the  Commissioner  of  Customs  should 
construe  entr>'  into  the  United  States  for 
consumption  to  include  entry  for 
consumption  into  the  Commonwealth  of 
Puerto  Rico. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  IJ.S  C. 
553(a)(1). 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agwements. 

IFR  Doc.  95-8294  Filed  4-4-95;  8:45  am) 

BILLING  CODE  3S10-OfMM 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Kuwait 

March  30. 1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  State  of  Kuwait,  as  notified  to 
the  Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  to 
establish  limits  for  the  period  beginning 
on  January  1,  1995  and  extending 
through  December  31,  1995.  The  limit 
for  Category  361  is  zero.  Pursuant  to  the 
ATC,  these  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Memorandum  of  Understanding  (MOU) 
dated  May  10,  1994  between  the 
Governments  of  the  United  States  and 
the  State  of  Kuwait. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20,  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agre^-ments 

March  30,  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Koiind 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  10. 1995,  entry  into  the 
United  Stales  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kuwait  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  1995  and  extending 
through  December  31.  1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Memorandum  of 
Understanding  dated  May  10.  1994  between 
the  Governments  of  the  United  Slates  and  the 
State  of  Kuwait. 


Category 

Twelve-month  restraint 
limit' 

340/640  

341/641  

361   

215.000  dozen. 
118.250  dozen. 

'  Ttie  limtts  tiave  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 
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Imports  charged  to  these  category  limits  for 
the  period  June  1. 1994  through  December 
31. 1994  shall  be  charged  to  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
tialances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  tje  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  al)ove  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Bcxly. 

In  carrying  out  the  at)ove  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  3 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

|FR  Doc.  95-8283  Filed  4-4-95;  8:45  am) 

BILLING  COOe  3510-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit>er,  Silk  Blend  and  Other 
Vegetable  Fit)er  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Macau 

March  30, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927^709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Macau,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  to  establish  limits  for 


the  period  beginning  on  January  1, 1995 
and  extending  through  December  31, 
1995.  Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB  and 
contained  in  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement, 
eH^ected  by  exchange  of  notes  dated 
March  29, 1994  and  May  21. 1994, 
between  the  Governments  of  the  United 
States  and  Macau. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30.  1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  Effective  on  April  10. 
1995.  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  237, 
331/831.  631.  652/852.  670  and  845/846, 
produced  or  manufactured  in  Macau  and 
exported  during  the  period  January  1. 1995 
through  December  31, 1995  (see  directive 
dated  December  12, 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854).  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  10. 1995,  entr\- 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fit)er.  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  Decemt)er  31. 1995.  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton.  \Vck)1. 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  December  28. 
1993  and  January  9. 1984.  as  amended  and 


extended,  between  the  Governments  of  the 
United  States  and  Macau. 


Category 


Levels  in  Group  I 
219 


225 

313 
314 
315 
317 
326 


333/334/335/833/ 
834/835. 


336/836  

338  

339  

340  

341   

342  

345  

347/348/847  .... 

350/850  

351/851   

359-C/659-C2 
359-V3 

611   


625/626/627/628/ 
629. 

633/634/635  

638/639/838  

640  

641/840  


642/842  

645/646  

647/648  

659-S*  

Group  II 

400-469.  as  a  group 

Sut>level  in  Group  II 
445/446  


Twelve-month  restraint 


2,520,000  square  me- 
ters. 

8,820,000  square  me- 
ters. 

6,300,000  square  me- 
ters. 

1 ,050,000  square  me- 
ters. 

3,150,000  square  me- 
ters. 

6,300,000  square  me- 
ters. 

2.520,000  square  me- 
ters. 

227,432  dozen  of 
which  not  more  ttwn 
119.802  dozen  shall 
be  in  Cateoones 
333/335/833/835. 

53.906  dozen. 

292,781  dozen. 

1,226,359  dozen. 

277,1 18  dozen. 

178,735  dozen. 

80,859  dozen. 

49,443  dozen. 

693,007  dozen. 

53,906  dozen. 

64,688  dozen. 

323.438  kilograms. 

107,813  (kilograms. 

2.520.000  square  me- 
ters. 

6.300.000  square  me- 
ters. 

481 .605  dozen. 

1 .499,730  dozen. 

106,632  dozen. 

183.273  dozen. 

106.776  dozen. 

249.956  dozen. 

50437  dozen. 

107.813  kilograms. 

1.466,122  square  me- 
ters equivalent. 

79,041  dozen. 


^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemljer 
31,  1994. 

2  Category  359-C;  only  HTS  numtjers 
6103.422025.  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052. 
6203.42.2010.  6203.42.2090.  6204.62^10. 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025.  6103.49.2000,  6103.49.8038. 
6104.63.1020.  6104.63  1030.  61 04.69. 1000. 
6104.69.8014.  6114.30.3044,  6114.30.3054. 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090.  6204.63.1510.  6204.69.1010. 
6210.10.9010.  6211.33  0010,  6211.33.0017 
and  621 1.43.0010. 
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^Category 
6103.19.2030, 
6104.19.8040. 
6110.20.2030. 
6110  90.9046. 
6203.19.1030. 
6204.19.8040. 
6211.42.0070. 

*  Category 
6112.31.0010, 
6112.41.0020. 
6211.11.1010. 
and  6211.12.1 


359-V;     only     HTS     numbers 
6103.19.9030.    6104.12.0040, 


6110.20.1022, 
6110.20.2035. 
6201.92.2010, 
6203.19.9030, 


6211.32.0070 


6110.20.1024, 
6110.90.9044. 
6202.922020. 
6204.1£.0040. 


and 


669-S:  only  HTS  numbers 
6112.31.0020,  6112.41.0010. 
6112.41.0030,  6112.41,0040. 
6211.11.1020.     6211.12.1010 

020. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31. 1994  shall  be  charged  against  those  levels 
of  restraint  to  tba  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the  ATC 
and  any  administrative  arrangements  notified 
to  the  Textiles  Monitoring  Bo<iy. 

The  conversion  factor  (square  meters 
equivalent/category  unit)  for  Categories  445/ 
446  is  12.4. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc  95-«285  Filed  4-4-95;  8:45  am) 

BILUNO  COOC  3S10-0IWF 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool  and 
Man-Made  fiber  Textiles  and  Textile 
Products  and  SUk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  Malaysia 

March  30,  1995. 

AGENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 

limits. 

EFFCCTtVE  DATE:  April  28.  1995. 
FOR  fUflTMER  INFORHMT10H  CONTACT:  RosS 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Malaysia,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMBJ, 
are  being  amended  to  establish  limits  for 
the  period  beginning  on  January  1,  1995 
and  extending  through  December  31, 
1995.  Pursuant  to  the  ATC.  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Memorandum  of 
Understanding  (MOU)  dated  November 
3.  1994  between  the  Governments  of  the 
United  States  and  Malaysia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registernotice  59  PR  65531. 
published  on  December  20.  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Committee  for  the  Implementation  of  Textile 
Agreements. 

Committee  for  the  Inplemcntetion  of  Textile 
Agreenents 

March  30.  1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 

20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  28, 1995.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  pnxlucts  and  tilk  blend  and  other 
vegetable  fll>er  apparel  in  the  following 
categories,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  beginning  on  )anuary  1. 199S 
and  extending  through  December  31 ,  1995.  in 
excess  of  the  following  limits.  These  limits 
supersede  thoee  contained  in  the 
MenK>r«ndum  of  Understanding  (MOU) 
dated  November  3.  1994  between  the 


Governments  of  the  United  States  and 
Malaysia. 


Category 


Fatxic  Group 
218.219.220. 
225-227.  313- 
315.317.326. 
611.613/614/ 
615/617,619 
and  620.  as  a 
group. 
Sut>levels  within 
the  group 

218  

219  

220  

225  

226  

227  

313  

314  

315  

317  „ 

326  

611   

613/614/615/617 

619  

620  

Ottier  Specific 

Limits 

200  

237  

300/301    

331/631    

333/334/335/835 


Twelve-nxintti  restraint 
limit' 


99.498.880  square  me- 
ters. 


5.708,757  square  meters. 

27,655,755  square  me- 
ters. 

27.655.755  square  me- 
ters. 

27,655.755  square  me- 
ters. 

27,655,755  square  me- 
ters. 

27,655,755  square  me- 
ters. 

32,983,928  square  me- 
ters. 

39.682.160  square  me- 
ters. 

27.655.755  square  me- 
ters. 

27.655,755  square  me- 
ters. 

5.348.000  square  meters. 

3.208,800  square  meters. 

31,745,728  square  me- 
ters. 

4.278.400  square  meters. 

5.348,000  square  meters. 


240,736  kitograms. 

323,908  dozen. 

2,553.268  kilograms. 

1 ,753,036  dozen  p>alrs. 

201,037  dozen  of  wtuch 
not  rTX)re  than  120,622 
dozen  stiall  be  in  Cat- 
egory 333  and  not 
more  ttian  1 20.622 
dozen  stiaN  be  in  Cat- 
egory 835. 

390,315  dozen. 

967,685  dozen. 

1,127,165  dozen. 

1.460,848  dozen  of  w^ich 
rx)t  more  than  521,158 
dozen  shal  be  in  Cat- 
egory 341. 

349,905  dozen. 

134,176  dozen. 

410.107  dozen. 

126.189  dozen. 

217.1 18  dozen. 

3.401,328  numbers. 

14371  dozea 

12.170  dozen. 

18.123  dozen. 

28.767  dozen. 

1.119.551  kilograms. 

681,820  dozen. 

401 .644  dozen. 

307.202  dozen. 
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Category 


647/648 


Group  II 

201 ,  222-224. 
229,  239.  330, 
332,  349.  352- 
354.  359-362, 
369.  400-434. 
436,438-0*. 
439,  440,  443, 
444,  447,  448, 
459,  464-469, 
600-603,  606, 
607,618.621, 
622.  624-630. 
632.  633.  643. 
644,  649.  652- 
654,  659.  665- 
670.831-834, 
836,  838,  839. 
840  and  843- 
859,  as  a 
group. 


Twetve-nfKMith  restraint 
limit' 


1 .445.654  dozen  of  wt^ich 
not  more  than 
1.011.957  dozen  shall 
be  in  Category  647-K  3 
and  not  nfx>re  trian 
1,01 1.957  dozen  shall 
be  in  Category  648-K*. 

38,884,834  square  meters 
equivalent. 


'The  limits 
count  for  any 
31.  1994. 

*  Category 
6104.21.0060 
610620.1010 
6106.90.1020 
6109.90.1540 
6110.30.1560 
6114.10.0040 

3  Category 
6103.23.0040 
610329.1030 
6103.43.1550 
6103.49.1060 
6112.19.1050 
6113.00.9044 

*  Category 
610423.0032 
610429.1040 
6104.63.2025 
6104.69.2030 
6112.12.0060 
6113.00.9052 

*  Category 
610321.0050 
6105.901000 
611010.2070 
6114.10.0020 


have  not  been  adjusted  to  ac- 
imports  exported  after  Decemt)er 

438-W:     only    HTS    numbers 
6104.23.0020,    6104.29.2051. 


6106.201020, 
6106.90.2520, 
6- 09.90.8020, 


6106.90.1010 
6106.90.3020. 
6110.10.2080. 


6110.90.9074 


arxj 


647-K.  only  HTS  numt>ers 
6103.23.0046,  6103.29.1020. 
6103.43.1520,  6103.43.1540, 
6103.43.1570,  6103.49.1020, 
6103.49.8014,  6112.12.0050. 
6112.201060  and 


64&-K: 
6104.23 
6104.29 
6104.63 
6104.69 
6112.19 

and  61 17. 

438-0: 
6103.23 
6105.90 
6110.30 

and  61 17 


only     HTS 
.0034,    6104. 
.2038,    6104. 
.2030,    6104. 
2060    6104. 
1060.    6112. 
90.9070. 
only     HTS 
.0025.    6105. 
8020    6109. 
.1550,    6110 
90.9025. 


numtjers 
29.1030. 
63.2010, 
632060, 
69.8026. 
20.1070. 

numbers 
20.1000, 
90.1520. 
90.9072. 


Imports  charged  to  these  category  limits  for 
the  period  January  1. 1994  through  December 
31. 1994  shall  be  charged  against  those  levels 
ot  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body.  ^^ 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[PR  Doc.  95-8293  Filed  4-4-95:  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

March  30,  1995. 

AGENCY:  Ck)mmittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act.  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Mauritius,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB).  are  being  amended  for  the 
period  beginning  on  January  1,  1995  and 
extending  through  December  31. 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Cotton,  Wool. 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
October  2  and  5. 1981.  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  Mauritius. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  28, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
beginning  on  )anuary  1. 1995  and  extending 
through  December  31. 1995,  in  excess  of  the 
following  lilmits.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton.  Wool. 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  October  2  and  5. 
1981.  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Mauritius. 


Category 

Twetve-nxxith  restraint 
limit' 

Knit  group 
345,  438,  445,  446, 
645  and  646,  as  a 

143,604  dozen. 

i 

group. 
Levels  not  in  a 

'» 

group 
23/    

185,185  dozen.           J 

335/835  

336  

338/339  

340/640  

341/641   

73,612  dozen.             -f 

86.624  dozen.              ; 

346.790  dozen.             ! 

564.375  dozen  of 
wtiich  not  more  than 
343.549  dozen  shall 
be  in  Categories 
340-Y/640-Y? 

390.955  dozen. 

347/348  

351/651  .„ 

729.977  dozen. 
171.681  dozen. 

to/    -MWfc %J/    A«J. 


uaiea  [>»ovgiiiUfi  3.  i»*9i  Detwoen  the 


b45^6^  !  307202  dozen. 
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Catogoiy 

Twdvc  month  restraint 

kmH' 

352/652 

442  _ 

604-A3 

638/639 

647/648/847  ___ 

1.455.856  dozwi  04 

which  not  more  than 
1.237.478  dozen 
Shalt  be  in  Category 
362 

11.510  dozen. 

343.201  hiJograrrB, 

398.808  dozen. 

537.769  dozen. 

'The  limits 
count  fof  any 
31,  1994. 

^Categofy 
6205.20  2015 
62C5.20.2050 
640-Y:     only 
6205.30  2020, 
6205.30.2060. 

3  Category 
5509.32  0000. 


have  not  bean  adjusted  to  ac- 
iniporls  exported  alter  December 

340-Y:     only     HTS     numbers 

,    6205.20.2020,    6206.202046. 

and    6205.20.2060;    Category 

HTS    numbers    6205.30^010. 

6205.30.2050  and 

604-A:     orty     HTS     nuirtief 


Imports  charged  to  these  category  limits  icr 
the  period  January  1. 1994  through  December 
31. 1994  shall  be  diarged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the  ATC 
and  any  administrative  arrangements  notified 
to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actiorts  fall  withm  the  foreign  afEairs 
exception  of  the  nilemaking  provisions  of  5 
U.S.C.  553(a)(1) 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Coaunittee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  95-6298  Filed  4-4-95;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fitjer  Apparel  Produced  or 
Manufactured  in  the  Philippirtes 

March  30,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  April  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzeu,  international  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Depertnient  of  Commerce. 


(202)  482-4212.  Frar  information  on  the 
quota  status  of  these  Hmits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Oder  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act.  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Philippines,  as  notiRed  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB).  are  being  amended  for  the 
period  beginning  on  January  1.  1995  and 
extending  tluough  December  31.  1995. 
Pursuant  to  the  ATC.  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textiles  and 
Textile  Products  and  Silk  Blend  and 
Other  Vegetable  Fiber  Apparel 
Agreement  of  March  4.  1987,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
the  Philippines. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20.  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes. 

Chairman,  Committee  foe  the  Imphmentatioa 
of  Textik  Agreements. 

Committee  far  the  Iraplementatioa  ef  Textile 

Agreements 

March  30.  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Effective  on  April  6, 
1995.  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  669- 


P '  and  670-L^.  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
period  beginning  on  January  1.  1995  and 
extending  through  December  31.  1995  (see 
directive  dated  December  13,  1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  6.  1995.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1. 1995 
and  extending  through  December  31. 1995.  in 
excess  of  the  following  limits.  These  Hmits 
supersede  those  limits  contained  in  the 
Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk  Blend 
and  Other  Vegetable  Fiber  Apparel 
Agreement  of  March  4.  1987,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Philippines. 


Category 

Tweive-nrx>nth  restraint 
limit  • 

Levels  in  Group  1 

237  ..._ 

1,430.328  dozen. 

239  „ _ 

8.630,179  KHograms. 

331/631  

4,631 .865  dozen  pairs. 
224  063  dozen  nt 

333/334  

which  not  more  than 

32,166  dozen  shall 

be  in  Category  333. 

335 _ 

145.842  dozen. 

336  „.. 

530,733  dozen. 

338/338  

1.903.81 3  dozen. 

340*640  

845,404  dozen. 

341/641   

762  870  dozen 

342/642  „. 

459,058  dozen. 

345  „ 

136.706  dozen. 

347/348  

1.606.284  dozen. 

350  

121.022  dozen. 

351/651    

500.693  dozea 

352/652  „ 

1,966.353  dozen. 

359-C/659-C'>  

680.266  kilograms. 

361   _.... 

1,528.693  numtjers. 

369-S'  _ „. 

346.516  kilograms. 

431  „ 

164313  dozen  pairs. 

433  

3,235  dozen. 

443  

39  122  numbers 

445/446  „ 

26,721  dozen. 

447  _ 

7.430  dozen. 

611   

4,587,729  square  me- 
ters. 

633  

29.579  dozen. 

634  _ 

366,999  dozen. 

635  - 

322.346  dozen. 

636  „ 

1,383.123  dozen. 

638/639  

1.965,735  dozen. 

643  

706.523  numbers. 

645^46  

628.616  dozen. 

647/648  

970.423  dozen. 

Category 

Ttwelve-month  restraint 
limit- 

649  „_ 

6,343.947  dozen. 

650 

86.619  dozea 

es^-H" _.. 

1.139.676  kilograms. 

847  

755.926  dozen 

Group  It 

200-229.300-326. 

127,763.555  square 

330,  332,  349. 

oDeters  equivalent. 

353,  354,  359-0'. 

360.  362.  363. 

369-0'.  400-414, 

432.434-442. 

444.  448,  459. 

464-469.600- 

607.  613-629. 

630.  632.  644. 

653.  654.  659-0*. 

665.  666.  669-0\ 

670-O'.  831-846 

and  850-859.  as 

a  group. 

Sublevel  in  Group  II 

604 

1.620.705  kilograms. 

'  Category  669-P:  only  HTS  numbers 
6305.31.0010.  630S.31.0020  and  6305  39  0000 

»Cat8gory  670-L:  only  HTS  nmntjers 
4202  12.8030.  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025. 


^The  limits  have  not  t»een  adjusted  to  ac- 
count tor  any  imports  exported  after  Decemt)er 
31.  1994. 

f' Category  359-C;  only  HTS  numbers 
6103.42.2025.  6103.49.8034.  6104.62.1020. 
6104.69.8010.  6114.20.0048.  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010. 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23  0055,  6103.43.2020, 
6103.43.2025,  6103.49.2000,  6103.49.8038, 
6104.63.1020.  6104.63.1030.  6104.69.1000, 
6104.69.8014.  6114.30.3044.  6114.30.3054, 
6203.43.2010.  6203.43.2090.  6203.49.1010. 
6203.49.1090.  6204.63.1510.  6204.69.1010. 
6210.10.9010.  6211.33  0010,  6211.33.0017 
and  621 1.43.0010. 

I  Category  36ft-S:  only  HTS  number 
6307.10.2005. 

J  Category  659-H:  only  HTS  numt)ers 
6502.00.9030.  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

•^Category  359-0:  all  HTS  numt)ers  except 
6103.42.2025.  6103.49.8034.  6104.62.1020. 
6104.69.8010.  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010.  6211.32.0025.  6211.42.0010 
(Category  359-C). 

'Category  369-0:  eill  HTS  numt)efs  except 
6307.10.2005  (Category  369-S). 

?  Category  659-0:  ali  HTS  numt)ers  except 
6103.23.0065.  6103.432020.  6103.43.2025. 
6103.49.2000,  6103.49.8038,  6104.63.1020. 
6104.63.1030.  6104.69.1000.  6104.69.8014, 
6114.30.3044.  6114  30  3054.  6203.432010. 
6203.43.2090.  6203.49  1010,  6203.49.1090, 
6204.63.1510.  6204.69.1010,  6210.10.9010. 
6211.33.0010,  6211.33.0017.  6211.43.0010 
(Category  659-C);  6502.00.9030, 

6504.00.9015.  6504.00.9060.  6505.90.5090. 
6505.90.6090,  6505.90.7090,  6505.90.8090 
(Category  659-H). 

"Category  669-0:  all  HTS  numbers  except 
6305.31.0010.  6305.31.0020  and 

6305  39.0000  (Category  669-P). 

'Category  670-O:  all  HTS  numbers  except 
4202.12.8030.  4202.12.8070.  4202.92.3020. 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1994  through  December 
31. 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
lialances.  In  the  event  the  limits  established 


for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subiect 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entr)'  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Pu«io  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affeirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-8279  Filed  4-4-95:  8:45  ami 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  arKi 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

March  30.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTfVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Singapore,  as 
notified  to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995.  Pursuant  to  the 
ATC,  these  new  limits  supersede  those 
notified  to  the  TN<B  contained  in  the 


Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  31  and 
June  5. 1986,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore. 

A  directive  to  reduce  the  limits  for 
certain  rategories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (.see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20,  19^-«). 

The  letter  to  the  Commissioner  of  ■ 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts . 

Committee  fcr  the  Implementation  of  Textile 
Agreements 
March  30.  1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Effective  on  April  10. 
1995,  you  are  directed  to  no  longer  count 
Imports  of  textile  products  in  Categories  200- 
220,  223-229.  300/301.  313-330.  332.  333/ 
633,  336.  345.  349,  350,  351/651,  352/652. 
353/354/653/654.  359-369.  400-434,  436. 
438,  439,  440-444.  445/446.  447.  448,  4.'59- 
469,  600-603,  606.  607.  611-630,  632.  636. 
643.  644,  649.  650.  659-S ' ,  659-V  ^.  659-0  • 
and  665-670,  produced  or  manufactured  in 
Singapore  and  exported  during  the  period 
beginning  on  January  1.  1995  and  extending 
through  December  31. 1995  (see  directive 
dated  November  29. 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854).  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC):  and  in  accordance  with  the 
provisionsof  Executive  Order  11651  of 


'  Calegorv  659--S;  only  HTS  numbers 
6112.31.0010.6112.31.0020.6112  41  OOlO. 
6112.41.0020.6112.41.0030.6112  41.0040. 
6211  11. iota  621 1.1 1.1020. 6211. 12. 1010  and 
6211.12.1020. 

'Category  659-V:  only  HTS  numbers 
6110.30.1030.6110.30.1040.  61 10.30.20JO. 
61 10.30.2040.  6110.30.3030.  61 10.JO.3035. 
61 10.90.9052.  6110.90.9054.  6201.93.2020. 
6202.93.2020.6211.33.0054  and  6211  43.00'b 

'Citegorv  659-0:  all  HTS  numbers  except 
6112.310010. 6112.31.0020.  6112  41.0010. 
6112.41.0020.  6112.41.0030.  6112  41  0040. 
6211.11.1010.  6211.11.1020.6211  12  1010. 
6211.12.1020  ICategon'  659-Sh  6110.30.1030. 
61 10.30.1040.  61 10.30.2030.  61 10.30.2040. 
61 10  30.3030.  61 10.30.3035.  61 10.90.9052. 
61 10.a0.90S4.  o201.93.2020.  6202.93.2020, 
6211.33.0054  and  6211.43.0076  (Categor>-659-Vl. 
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March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  10. 1995.  entry 
into  the  United  States  for  consumption  and 
withdrawal  bom  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1 ,  1995  and  extending 
through  December  31,  1995,  in  excess  of  the 
following  limits.  These  limits  supwrsede 
those  contained  in  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May  31 
and  )une  5, 1986,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore. 


Category 


222  

237  

239  

331  

334  

335  

338/339 


Twelve-month  restraint 
limit  ■■ 


340  .... 

341    

342    

347/348 


435  .... 

604    

631    

634    

635    

638  

639    

640    

641    

642    

645/646 

647    

648    


405,104  kilograms 

241,890  dozen 

466,257  kilograms 

429,621  dozen  pairs 

67,047  dozen. 

201,679  dozen. 

1.154,742  dozen  of 
which  not  more  than 
674,842  dozen  shall 
be  in  Category  338 
and  not  nwre  than 
750,340  dozen  shall 
be  in  Category  339 

808,149  dozen. 

203.210  dozen. 

125,051  dozen. 

943,814  dozen  of 
which  not  more  than 
589,884  dozen  shall 
be  in  Category  347 
and  not  more  than 
458.799  dozen  shall 
be  in  Category  348. 

6,658  dozen. 

844,322  kikjgrams. 

468,945  dozen  pairs. 

255,974  dozen. 

261,948  dozen. 

940,151  dozen. 

3.299,258  dozen. 

172,290  dozen. 

281,023  dozen. 

266,382  dozen. 

144,194  dozen. 

542,852  dozen. 

1.494.911  dozen. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

Imports  charged  to  these  category  limits  for 
the  period  January  1,  1994  through  December 
31. 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-8284  Filed  4-4-95;  8  45  ami 
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Amendment  and  Establishment  of 
Import  Restraint  Limits  and  Restraint 
Periods  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
the  Slovak  Republic 

Man  h  30,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

and  establishing  limits  and  restraint 

periods. 

EFFECTIVE  DATE:  April  21.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act.  the  current  restraint 
period  agreed  upon  by  the  Governments 
of  the  United  States  and  the  Slovak 
Republic  is  being  amended  and  new 
limits  are  being  established  for  the 
period  beginning  on  January  1,  1995  and 
extending  through  December  31,  1995. 
Pursuant  to  the  ATC.  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  August  6. 1993  and  October 
6. 1993,  between  the  Governments  of 
the  United  States  and  the  Slovak 
Republic. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 


current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
June  1,  1994  and  extending  through 
December  31.  1994  and  the  period 
beginning  on  January  1,  1995  and 
extending  through  December  31.  1995. 
The  base  limits  for  the  new  restraint 
periods  have  been  adjusted  to  reflect 
previous  adjustments  made  to  the  June 
1,  1994  through  May  31,  1995  limits. 
The  1995  limit  for  Category  443  has 
been  reduced  for  carryforward  used 
during  1994.  The  limits  for  Categories 
433  and  443  for  the  June  1.  1994 
through  December  31. 1994  period  will 
be  filled  upon  opening.  Goods  shipped 
in  excess  of  these  limits  will  be  charged 
to  the  corresponding  categories  for  the 
1995  period. 

A  de.scription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20,  1994).  Also 
see  59  FR  30346.  published  on  June  1.1. 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

March  30,  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  7, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  June  1 
1994  and  extends  through  May  31,  1995. 

Effective  on  April  21. 1995.  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing  (ATC). 
to  amend  the  current  restraint  period  to  end 
on  December  31, 1994  at  the  limits  listed 
below.  These  limits  supersede  those 
contained  in  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  August 
6, 1993  and  October  6. 1993,  between  the 
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Governments  of  the  United  States  and  the 
Slovak  Republic. 


Category 

Severwnonth  restrsnt 
Itmtt' 

410 

433  .... 

435  -.- 

443  . — 

216,612  square  me- 
ters. 
6.446  dozen. 
9.736  dozen. 
61.390  nufT*>ers. 

'  The  limits  have  not  tieen  adjusted  to  ac- 
count lor  any  imports  exported  after  May  31 . 
1994. 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.&C  1854).  the 
Uruguay  Round  Agreements  Act,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC):  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  21. 1995.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1995  and  extends  through  December  31. 
1995.  in  excess  of  the  following  limits.  These 
limits  supersede  those  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  6, 1993  and 
October  6. 1993,  between  the  Governments  of 
the  United  States  and  the  Slovak  Republic. 


Category 


410 

433 

435 
443 


Twelve-month  restraint 


398.928  square  me- 
ters. 
11.143  dozen. 
16330  dozen. 
89,313  numbers. 


^The  limits  have  not  been  adjusted  to  ao 
count  for  any  imports  exported  after  December 
31,  1994. 

Imports  charged  to  these  category  limits  for 
the  period  |une  1 ,  1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  l>een  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

in  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  writhin  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  5S3(a)(l). 


Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  95-8292  Filed  4-4-95;  8:45  ami 
MJJNG  CODE  3610-On-f 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Rber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

March  30, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  April  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Thailand,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  to  establish  limits  for 
the  period  beginning  on  January  1,  1995 
and  e.xtending  through  December  31, 
1995.  Pursuant  to  the  ATC.  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement  of  September  3. 1991,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Thailand. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  pubHshed  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  tiie 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20. 1994). 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisioos  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Imptementation  of  Textile 
AgicefBeots 

March  30. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Gommissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3.  1M"2.as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  11.  1995.  entry  into  the 
United  States  for  consumption  and 
withdrawal  bom  warehouse  for  consumption 
of  cotton,  wool,  man-made  filler,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  die  following  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  1995  and  extending 
through  Decemtjer  31 .  1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement  of  Septeml)er  3, 1991  between  the 
Governments  of  the  United  States  and 
Thailand. 


Category 


239  „.„ 

Levels  in  Group  I 
200  „. 

218  - 

219 

300  

301-P2 „ 

301-03  - 

313 

314  

315 

317/326  

363  _...- 

369-0* 

369-S5 _ 

604  _... 

607     

611 


Twelve-month  restraint 
Urmt ' 


5.027.120  kilograms 

955,433  kUograms. 

15.870.000  square  me 
ters. 

5.095.643  square  me- 
ters. 

3,821,732  Mograms 

3,821 .732  kilograms 

764,347  kitograms. 

17,834,750  square  me- 
ters. 

40,765,143  square  me- 
ters. 

25,478.214  square  me- 
ters- 

10,696,000  square  me- 
ters. 

16,560.839  numbers 

182,1 70  t(ik>grams. 

254,782  kik5grams. 

596,104  kUograms  of 
wtiicti  not  more  than 
382.173  kitograms 
shaH  be  in  Category 
604-A« 

2,547,821  kikjgrams. 

12,507,030  square  me 
ters. 
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Category 


Twetve-month  restraint 
limit' 


613/614/615 


617 
619 
620 


625/626/627/628/ 
629. 


669-P' 

Group  II 

237,  330-359,  431- 

459,  630-659  arxl 

831-859,  as  a 

group. 
Sublevels  in  Group 

II 

331/631  

334/634 

335/635/835 

336/636 

338/339 

340 

341/641  

342/642 

345 

347/348/847 

351/651  r. 

359-H/659-H*  .... 

433 

434  

435 

438 

442 

638/639 

640 

645/646 

647/648 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

'Category  301 -P:  only  HTS  numbers 
5206.21.0000,  5206.22.0060,  5206.23  0000 
5206.24.0000.  5206.25.0000.  5206.41.0000 
5206.42.0000,  5206.43.0000.  5206.44.0000 
and  5206  45.0000. 

^Category    301-O:    only 
5205.21.0000.    5205.22. OOOO 
5205.24.0000.    5205.250000. 
5205.42.0000,     5205.43.0000, 
and  5205.45.0000. 

•*  Category     369-D:     onfy 


HTS  numbers 
5205230000, 
5205.41.0000, 
5205.44.0000 


HTS 
6302.91.0005 


numbers 
arxj 


369-S;     only     HTS     number 


6302.60.0010, 
6302.91.0045. 

*  Category 
6307.10.2005. 

« Category     604-A;     only     HTS     number 
5509.320O0O. 

'Category     669-P:     only     HTS 
6305.31.0010 
6305.39.0000 


Category 


Twefve-month  restraint 
limrt' 


38,505.600  square  nne- 
ters  of  which  not 
more  than 
22,420.829  square 
meters  shall  be  in 
Categones  613/615 
and  not  rrxxe  than 
22.420,829  square 
meters  shall  be  in 
Category  614 

13,904,800  square  me- 
ters. 

5,732.598  square  me- 
ters. 

5,732,598  square  me- 
ters. 

1 1 .230,800  square  me- 
ters of  which  not 
more  than  8.917,375 
square  meters  shall 
be  in  Category  625. 

5,373.563  kilograms. 

235.721.528  square 
meters  equivalent. 


1.390.619  dozen  pairs. 
496,825  dozen. 
394,912  dozen. 
254,782  dozen. 
1,647.881  dozen. 
229,304  dozen. 
541,412  dozen. 
471.347  dozen. 
242.043  dozen. 
665,618  dozen. 
191.086  dozen. 
1,117.749  kilograms. 
9,287  dozen. 
1 1 .464  dozen. 
52,097  dozen. 
17,197  dozen. 
19.970  dozen. 
1.942.146  dozen. 
420,390  dozen. 
254.782  dozen. 
907.024  dozen. 


'Category 
6505  90.1540 
659-H:    only 
6504  00.9015, 
6605.90.6090, 
6505.90.8090. 


359-H:  only  HTS  mjmbers 
and    6505.902060;    Category 

HTS    numbers    6502.00.9030 

6504.009060,    6505  90.5090. 

6505.90.7090  arxJ 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  E)ecember 
31. 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

The  conversion  factors  for  merged 
Categories  359-H/659-H  and  638/639  are 
11.5  and  12.96,  respectively. 

In  carrying  out  the  above  directions,  the 
Commi.ssioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  95-8282  Filed  4-4-95;  8:45  am| 
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Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  and  Man-Made 
Fit)er  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

March  30.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


6305.31. 0020 


numbers 
and 


EFFECTIVE  DATE:  April  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 


Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Turkey,  as  notified 
to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  to  establish  limits  for  the 
period  beginning  on  January  1.  1995  and 
extending  through  December  31.  1995. 
Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  July  29  and  August  6. 1991, 
as  amended,  and  the  Memorandum  of 
Understanding  (MOU)  dated  October  5. 
1994  between  the  Governments  of  the 
United  States  and  the  Republic  of 
Turkey. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cominittee  for  the  Implementation  of  Textile 
Agreements 

March  30. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  wHh  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  ,  entry 

into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Turkey  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  1995  and  extending 
through  December  31. 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  )uly  29  and  August  6.  1991.  as 
amended  and  extended,  and  the 
Memorandum  of  Understanding  dated 
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October  5, 1994  between  the  Governments  of 
the  United  States  and  the  Republic  of  Turkey. 


Category 

Twetve-nrvxith  restraint 
limit' 

Fatxic  Group 

219.313.314.315. 

141.404,089  square 

317.326.617. 

meters  of  which  not 

625/626/627/628/ 

nrx>re  tttan 

629,  as  a  group. 

32,313,717  square 

meters  shall  be  in 

219;  39,494,543 

square  meters  shall 

be  in  313; 

22,978,643  square 

meters  shall  be  in 

314;  30.877.553 

square  meters  shall 

^ 

be  in  315; 

32.313,717  square 

meters  stiall  be  in 

317;  3.590.412 

square  meters  shall 

be  in  326; 

21 ,542,479  square 

nf>eters  shall  be  in 

617. 

Sublevel  in  f  atone 

Group 

625/626/627/628/ 

14,546,560  square  me- 

629. 

ters  of  which  not 

more  than  5,818.624 

square  meters  shall 

be  in  625;  5.818,624 

square  meters  shall 

be  in  626;  5,818,624 

square  meters  shall 

be  in  627;  5,818,624 

square  meters  shall 

be  in  628;  and 

5.818,624  square 

nneters  shall  be  in 

629. 

Limits  not  in  group 

200  

1.363.441  kik)grams. 

300/301  

6,638,496  kilograms. 

335  

286,630  dozen. 

336/636  

675.172  dozen. 

338AJ39/638/639  .... 

4,203,906  dozen  of 

which  not  nxwe  than 

2.606,422  dozen 

shall  be  in  Cat- 

egories 338-8/339- 

S/638-S/639-S2. 

340/640  

1.353,617  dozen  of 

which  not  more  than 

384,987  dozen  shall 

be  in  shirts  made 

from  fabric  of  two  or 

nfX)re  colors  in  the 

warp  and/or  the  filling 

in  Categories  340-Y/ 

640-Y3. 

341/641  

1,336,760  dozen  of 

which  not  nrx)re  than 

467,866  dozen  shall 

be  in  blouses  made 

from  fabric  of  two  or 

more  colors  in  the 

warp  and/or  the  filling 

in  Categories  341-Y/ 

641-^". 

342/642  

751 .607  dozen. 

Category 

Twelve-nfKxith  restraint 
limit' 

347/348  

350  

351/651  

361  

36^56 

410/624  

4,089,253  dozen  of 
which  not  more  than 
1 ,422,420  dozen 
shall  be  in  trousers  in 
Categories  347-T/ 
348-T5. 

426,276  dozen. 

681 .543  dozen. 

1,433,150  numbers. 

1 ,481 ,604  kilograms. 

1 ,063,098  square  me- 
ters of  which  not 
more  than  687,887 
square  meters  shall 
be  in  Category  410. 

36,479  dozen. 

1,710.206  kilograms. 
.  42.784,000  square  me- 
ters. 

448  

604  

611  , 

'  The  limits  have  not  tjeen  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1994. 

2  Category  338-S:  only  HTS  numbers 
6103.22.0050.  6105.10.0010,  6105.10.0030, 
6105.90.8010,  6109.10.0027.  6110.20.1025, 
6110.20.2040,  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numbers  6104.22.0060. 
6104.29.2049,  6106.10.0010,  6106.10.0030. 
6106.90.2510,  6106.90.3010.  6109.10.0070. 
6110.20.1030,  6110.20.2045.  6110.20.2075. 
6110.90.9070.  6112.11.0040,  6114.20.0010 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109.90.1009, 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  all  HTS  numt)ers  except 
6109.90.1050,  6109.90.1060.  6109.90.1065 
and  6109.90.1070. 

3  Category     340-Y:     only     HTS     numt)ers 
6205.20.2020.    6205.20.2046, 

and    6205.202060;    Category 

HTS    numbers    6205.30.2010, 

6205.30.2050  and 


6205.20.2015, 
620520.2050 
640-Y;    onty 
6205.30.2020. 
6205.30.2060. 

*  Category 
6204.22.3060. 


341-Y:     only     HTS     numt)ers 

6206.30.3010.  6206.30.3030 
and  621 1 .42.0054;  Category  641-Y:  only  HTS 
numbers  6204.23.0050,  6204.29.2030. 
6206.40.3010  and  6206.40.3025. 

*  Category     347-T:     only     HTS     numt)ers 
6103.19.2015,    6103.19.9020,    6103.22.0030. 

6103.42.1040, 

6113.00.9038, 

6203.22.3020. 

6203.42.4015. 

6203.42.4045, 

6211.20.1520, 
and  6211.32.0040;  Category  34&-T:  only  HTS 
numbers        6104.12.0030,        6104.19.8030. 
6104.22.0040,    6104.29.2034, 

6104.69.8022, 

6117.90.9060. 

6204.22.3040, 

6204.62.4005, 

6204,62.4030, 

6204.69.6010, 

6211.20.1550, 
621 1 .42.0030  and  621 7.90.9050. 

6  Category     369-S:     only     HTS 
6307.10.2005. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1, 1994  through 
December  31. 1994  and  July  1. 1994  through 
December  31. 1994  (Category  611)  shall  be 
charged  against  those  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  those  periods  have 


6103.42.1020. 
6112.11.0050. 
6203.19.9020, 
6203.42.4010, 
6203.42.4035. 
6210.40.9033, 


6104.62.2025. 
6113.00.9042, 
6204.19.8030, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6210.50.9060, 


6103.49.8010, 
6203.19.1020, 
6203.42.4005, 
6203.42.4025, 
6203.49.8020. 
6211.20.3810 


6104.62.2010. 
6112.11.0060. 
6204.12.0030. 
6204.29.4034, 
6204.62.4010, 
6204.62.4040. 
6204.69.9010, 
6211.20.6810. 


number 


been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustments  in  the  future  pursuant  to  the 
ATC  and  any  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(PR  Doc.  95-8280  Filed  4-4-95;  8:45  am] 

BILLING  CODE  3S10-OR-F 


Announcement  of  Import  Restraint 
Limits  Certain  Cotton,  Man-Made  Fiber 
Silk  Blend  and  Other  Vegetable  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  the  United  Arab 
Emirates 

March  30.  1995 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

and  adjusting  limits. 

EFFECTIVE  DATE:  April  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  ; 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
January  26, 1991  and  February  5.  1991. 
as  amended  and  extended,  between  tho 
Governments  of  the  United  States  and 
the  United  Arab  Emirates  establishes 
limits  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31,  1995.  The  limits  for 
Categories  226/313,  326.  334/634,  335/ 
635/835.  351/651.  363,  369-0.  369-S 
and  647/648  have  lieen  reduced  for 
canyforward  used  during  1994. 
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335/635^35 

336/636  

338/339  


340/640 
341/641 
342/642 
347/348 


351/651 

352  

361  

363  

369-0  < 
369-S5. 
638/639 
647/648 
847  


These  limits  will  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  the  United  Arab 
Emirates  becomes  a  member  of  the 
World  Trade  Organization. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1995  limits.  The  1995  levels  for 
Categories  315  and  361  are  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  59  FR  65531. 
published  on  December  20,  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  ail 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
JRita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
March  30. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  January  26. 1991  and 
February  5. 1991,  as  amended  and  extended, 
t)etween  the  Governments  of  the  United 
States  and  the  United  Arab  Emirates;  and  in 
accordance  with  the  provisions  of  Executive 
Order  1 1651  of  March  3, 1972,  as  amended 
and  extended,  you  are  directed  to  prohibit, 
effective  on  April  21, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  baginning  on  January  1, 
1995  and  extending  through  December  31. 
1995,  in  excess  of  the  following  levels  of 


Category 


Twelve-morth  restraint 
Hrnt^ 


128,611  dozen. 
173,969  dozen. 

496.482  dozen  of 
wtiicti  not  more  than 
330,987  dozen  shall 
be  in  Categories 
338-S/339-S2. 

307,792  dozen. 

269,519  dozen. 

214,1 17  dozen. 

368,815  dozen  of 
whtch  not  more  ttian 
184,407  dozen  shall 
t)e  in  Categones 
347-T/348-T3 

145,185  dozen. 

283,704  dozen. 

-9-. 

5,000,000  numbers. 

500,572  kilograms. 

68,857  kilograms. 

200,734  dozen. 

271 ,433  dozen. 

180,660  dozen. 


restraint: 

Category 

Twelve-nrx)nth  restraint 
Nmit^ 

219  

984,967  square  me- 
ters. 

1.509.052  square  me- 
ters. 

-0- 

226/313  

315  

317  

27,171.497  square  me- 
ters. 

1.483.973  square  me- 
ters. 

169.372  dozen. 

326  

334/634 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,  1994. 

'Category  338-S:  onfy  HTS  numbers 
6103.22.0050,  6105.100010,  6105.10.0030 
6106.90.8010,  6109.10.0027,  6110.20.1025, 
611020.2040,  6110.20.2065,  6110.90.9068 
6112.11.0030  and  6114.20  0005;  Category 
339-S:  only  HTS  numbers  6104  22.o860 
6104.29.2049,  6106.10.0010,  6106.10.0030 
610690.2510,  6106.903010,  6109.100070, 
6110.20.1030,  6110.20.2045,  6110.20.2075, 
6110909070,  6112.11.0040,  6114200010 
and  61 17.90  9020. 

'Category     347-T:     only     HTS     numbers 
6103.19.2015,    6103.19.9020,    610322.0030 
6103.42.1020,    6103.42.1040,    6103.49.8010 
6112.11.0050,    6113.00.9038,    6203.19.1020 
6203.19.9020,    6203  22  3020,    6203.42.4006 
6203.42.4010,    6203.42.4015,    6203.42  4025 
6203.42.4035,    6203.42.4045,    6203.49  8020* 
621040.9033,     621120.1520,     6211.20.3810 
and  6211.32.0040;  Category  348-T:  only  HTS 
numbers         6104.12.0(»0,         6104.19.8030, 
9104.22.0040,    6104.29.2034,     6104.62.2010 
6104  62.2025,    6104.69.8022,    6112.11.0060. 
6113.00.9042,    6117  90.9060,    6204.12.0030 
6204.19.8030,    6204  22  3040,     6204  29.4034 
6204.62.3000,    6204  62  4005,    620462.4010 
6204.62.4020,    6204  62  4030,    6204  62  4040 
620462.4060,    6204  696010,    6204  699010 
6210.50.9060,    6211.20.1550.    6211.20.6810 
6211.42.0030  and  6217.90  9050. 

*  Category  369-0:  all  HTS  numbers  except 
6307. 1 0.2005  (Category  369-S). 

'Category     369-S:     onjy     HTS     number 
6307.10.2005. 

Imports  charged  to  these  category  limits  for 
the  periods  December  27, 1992  through 
December  31. 1994  (Category  219J.  March  1, 

1993  through  December  31, 1994  (Categories 
226/313),  July  28,  1993  through  December  31. 

1994  (Category  317),  October  28.  1993 
through  December  31, 1994  (Categories  326, 
335/635/835  and  369-S).  and  January  1,  1994 
and  extending  through  December  31, 1994 
(remaining  categories)  shall  be  charged 
against  those  levels  of  restraint  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  those  periods  have  been 
exhausted  by  previous  entries,  such  goods 


shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

Should  the  United  Arab  Emirates  become 
a  member  of  the  World  Trade  Organization 
(WTO),  the  limits  set  forth  above  will  be 
subject  to  adjustment  in  the  future  pursuant 
to  the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-8297  Filed  4-4-95;  8:45  am] 

BiLUNQ  COOa  3810-Ofl-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program 

ACTION:  Notice. 

The  FY  1995  Strategic  Investment 
Plan  of  the  Strategic  Environmental 
Research  and  Development  Program 
(SERDP)  is  available  for  public  review 
for  a  period  of  30  days. 

This  document  is  available  for  public 
review  at  2200  Clarendon  Boulevard. 
Suite  900,  Arlington.  VA  22201.  To 
schedule  an  appointment,  contact  Mr. 
Blake  Henke  at  703  525-5300  extension 
546. 

Dated:  March  29. 1995. 
L.M.  Bynum. 

Alternate  OSD  Federal  Pegister  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  95-6238  Filed  4-4-95;  8:45  am] 

BILUNQ  COOC  5000  04  M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meetir>g 

The  USAF  Scientific  Advisory  Board 
New  World  Vista  EHrected  Energy  Panel 
will  meet  on  21  April  1995  at  Kirtland 
Air  Force  Base,  New  Mexico  from  8  a.m. 
to  5  p.m. 

The  purpose  of  the  meeting  is  to 
receive  hrieGngs  and  have  discussions 
concerning  Directed  Energy. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 


of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8404. 
Patsy  J.  Conno-, 

Air  Force  Federal  Register  Liasion  Officer. 
[FR  Doc.  95-8375  Filed  4-4-95;  8:45  am] 
BtLUNO  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
New  World  Vista  Space  Technology 
Panel  and  Space  Applications  will  meet 
on  22-23  June  1995  at  the  Aerospace 
Corporation.  El  Segundo.  CA  from  8 
a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
receive  briefings  and  have  discussions 
concerning  Space  Technology. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-8376  Filed  4-4-95;  8:45  am| 

BILUNQ  CODE  391(M)1-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
New  World  Vista  Space  Technology 
Panel  will  meet  on  10-12  May  1995  at 
Lincoln  Laboratory,  MA  from  8  a.m.  to 
5  p.m.  The  purpose  of  the  meeting  is  to 
receive  briefings  and  have  discussions 
concerning  Space  Technology. 

The  meeting  will  be  closed  to  the 
public  in  accordance  v«th  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy  I.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-8377  Filed  4-4-95;  8:45  am] 
BILUNQ  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Spring  General  Membership 
Meeting  (New  World  Vistas  Workshop) 
will  meet  on  2-5  May  1995  at  Maxwell 
AFB,  AL  from  0800  to  5  p.m. 


The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  Spring  general 
membersl^p  requirement  and  to  provide 
information  and  insight  into  the 
challenging  agenda  issues  as  set  forth  in 
Spacecast  20/20  and  New  World  Vistas. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 

Patsy  J.  Conner. 

Air  Force  Federal  Register  Liasion  Officer. 
(FR  Doc.  95-8378  Filed  4-4-95;  8:45  am) 

BILUNQ  CODE  3910-01-P 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  25-27  April  1995. 

Time  of  Meeting:  0800-1700,  25  &  26  April 
1995:  0800-1730,  27  April  1995. 

Place:  Arlington.  VA. 

Agenda:The  Army  Science  Board's 
Logistics  and  Sustainability  Subgroup  will 
meet  for  discussions  focused  on  current 
doctrine,  missions,  functions,  force  structures 
and  modules,  and  technologies  reference 
Army  Logistical  Support  to  Military 
Operations  Other  Than  War.  Briefings  will  be 
provided  covering  logistics  perspectives  in 
UN  policies,  NGOs,  PVOs,  medical  logistics, 
MOOTW  and  Reserve  and  National  Guard 
elements  and  lessons  learned  from  Haiti. 
These  meetings  will  be  closed  to  the  public 
in  accordance  with  Section  552b(c)  of  Title 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  The 
ASB  Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)  695-0781. 

Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  95-8246  Filed  4-4-95;  8:45  am] 

BILUNQ  CODE  3710-OS-M 


Intent  to  Supplennent  the  Decemt>er 

1991  Joint  EIS/EIR  (Environmental 
Impact  Statement/Environmental 
Impact  Report)  for  the  ARWI  (American 
River  Watershed  Investigation) 
Originally  Filed  With  EPA  in  January 

1992  With  a  Joint  DSEIS/SDEIR  (Draft 
Supplemental  Environmental  Impact 
Statement/Supplemental  Draft 
Environmental  Impact  Report)  on  the 
ARWI 

AGENCIES:  U.S.  Army  Corps  of 
Engineers,  DOD.  in  cooperation  with  the 
State  of  California.  The  Reclamation 
Board,  and  with  the  Sacramento  Area 
Flood  Control  Agency. 
ACTION:  Notice  of  intent  to  prepare  a 
joint  DSEIS/SDEIR. 

SUMMARY:  The  reevaluation  of  the  ARWI 
includes  a  DSEIS/SDEIR  identifying  and 
assessing  new  flood  control  alternatives 
and  reanalyzing  measures  presented  in 
the  December  1991  EIS/EIR.  When 
complete,  this  document  will  become 
part  of  the  SIR  (Supplemental 
Information  Report).  The  DSEIS/SDEIR 
will  describe  the  significance  of  the 
impacts  of  potential  alternatives  on  the 
area's  natural  and  cultural  resources  and 
mitigation  requirements  for  the 
alternatives  evaluated.  The  study  area 
includes  lands  within  the  American 
River  watershed  and  the  Deer  Creek  area 
of  the  Cosumnes  River  basin.  These 
alternatives  examined  in  detail  include 
construction  of  a  peak  flow  detention 
dam,  with  various  outlet  configurations, 
near  Auburn  on  the  North  Fork, 
American  River;  modifications  to 
Folsom  Dam;  levee  improvements  on 
the  lower  American  River;  and 
increasing  the  flood  storage  allocation 
space  in  Folsom  Reservoir. 
FOR  FURTHER  INFORMATION: 
Please  address  comments  and/or 
questions  regarding  this  DSEIS/SDEIR  to 
Colonel  John  N.  Reese,  District 
Engineer,  ATTN:  Mr.  Michael  Welsh,    . 
Planning  Division,  Environmental 
Planning  Section,  CESPK-PE^R,  U.S. 
Army  Corps  of  Engineers,  1325  J  Street, 
Sacramento,  California  95814-2922, 
telephone  area  code  (916)  557-6718. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

A  DSEIS/SDEIR  prepared  by  the 
Corps  of  Engineers,  the  State  of 
California,  The  Reclamation  Board  and 
Department  of  Water  Resources,  and 
SAFCA  (the  Sacramento  Area  Flood 
Control  Agency)  will  expand  upon  the 
ARWI  feasibility  report  approved  by  the 
Board  of  Engineers  for  Rivers  and 
Harbors  in  June  1992.  This 
supplemental  investigation  will  identify 
and  assess  new  flood  control  measures 
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and  reevaluate  previously  studied 
measures  using  new  baseline 
conditions. 

The  Defense  Appropriations  Act  of 
1993  authorized  the  Natomas  portion  of 
the  project,  subject  to  certain  conditions 
being  complied  with.  Since  that  time, 
SAFCA  has  applied  for,  and  received,  a 
Department  of  the  Army  Permit 
pursuant  to  Section  404(b)(1)  of  the 
Clean  Water  Act  to  construct  the  levees 
described  in  the  1991  EIS/EIR.  As  part 
of  the  permit  review  process,  SAFCA 
prepared  and  circulated  a  separate 
NEPA/CEQA  (National  Environmental 
Policy  Act,  and  the  California 
Environmental  Quality  Act)  document 
describing  the  Natomas  levee  work. 
Work  was  initiated  on  the  local  project 
in  1994,  and  is  expected  to  be 
completed  in  1997.  The  Bureau  of 
Reclamation  and  SAFCA  have  entered 
into  an  interim  agreement  to  reoperate 
Folsom  Reservoir  to  remove  the 
Sacramento  area  from  flooding  from 
storm  events  having  a  one  percent 
chance  of  occurring  in  any  given  year. 
This  agreement  is  for  a  five  year  period, 
and  may  be  extended  an  additional  five 
year  period,  if  mutually  agreed  upon. 
The  Defense  Appropriations  Act  of 
1993  also  authorized  this  reevaluation 
of  the  ARWI.  This  reevaluation  analyzes 
the  American  River  watershed  for  its 
contribution  to  Sacramento  area 
flooding.  The  DSEIS/SDEIR  will  fulfill 
requirements  of  NEPA  and  CEQA.  The 
document  will  discuss  alternatives  and 
plan  features  and  impacts  on  the 
American  River  watershed  areas  natural 
resources.  The  results  of  the 
investigations  will  be  presented  in  a 
final  SIR/EIS/EIR  combined  report 
submitted  to  Corps  headquarters  for 
approval  and  eventual  submission  for 
congressional  consideration  in  mid 
1996. 

2.  Alternatives 

The  SIR  and  accompanying  DSEIS/ 
SDEIR  will  reassess  flood  control  plans 
that  consider  improvements  within  the 
American  River  watershed  and  the  Deer 
Creek  area  to  increase  protection  to  the 
Sacramento  area  from  flooding  on  the 
American  River.  In  addition  to  the 
alternatives  discussed  in  the  1991 
Feasibility  Report  and  a  no  action 
alternative,  this  DSEIS/SDEIR  will 
analyze  the  following  major  alternatives: 

Increase  Folsom  Reservoir  Storage — 
This  alternative  includes  modifying  the 
outlets  and  spillway  at  Folsom  Dam, 
and  requiring  that  between  495.000  and 
670,000  acre-feet  of  space  be  reserved  in 
the  reservoir  each  year,  depending  on 
the  amount  of  water  contained  in  the 
private  reservoirs  on  the  north  and 
middle  forks  of  the  American  River. 


Folsom  Storage/Step  Release 
Alternative — This  alternative  includes 
modifying  the  spillway  and  outlets  at 
Folsom  Dam,  requiring  that  between 
400,000  and  670,000  acre-feet  of  space 
be  reserved  in  the  reservoir  each  year, 
modify  the  levees  along  the  lower 
American  River  to  accommodate  an 
objective  release  of  145,000  cfs  with  a 
maximum  step  release  of  180.000  cfs, 
and  lengthen  and  modify  the 
Sacramento  Weir  and  bypass  and 
modify  the  levees  along  Yolo  Bypass  to 
accommodate  the  increased  flows. 

Maximum  Objective  Release 
Alternative — This  alternative  includes 
modifying  the  spillway  and  outlets  at 
Folsom  Dam.  requiring  that  between 
425.000  and  670,000  acre-feet  of  space 
be  reserved  in  the  reservoir  each  year, 
modify  the  levees  along  the  lower 
American  River  to  accommodate  an 
objective  release  of  180,000  cfs,  and 
lengthen  and  modify  the  Sacramento 
Weir  and  bypass  and  modify  the  levees 
along  Yolo  Bypass  to  accommodate  the 
increased  flows. 

Flood  Detention  Dam  Alternative — 
This  alternative  consists  of  a  498-foot 
high  concrete  gravity  dam  constructed 
using  roller  compacted  concrete.  This 
dam  would  be  constructed  on  the  North 
Fork  American  River  near  Auburn,  and 
would  be  able  to  temporarily  detain 
approximately  894.000  acre- feet  of 
water  during  a  major  storm  event.  The 
dam  would  have  20  operable  gates  and 
2  ungated  sluices  to  control  the 
drawdown  rate  and  minimize  the  affects 
of  inundation  during  inundation  events. 
The  operation  of  Folsom  Reservoir 
would  be  returned  to  a  fixed  space 
requirement  of  400,000  acre- feet  of 
storage.  The  objective  releases  from 
Folsom  Dam  would  remain  at  115.000 
cfs. 

The  DSEIS/SDEIR  will  analyze 
impacts  and  mitigation  requirements, 
which  them  becomes  part  of  the 
project's  mitigation  commitment  in 
compliance  with  Federal  and  State 
statutes. 

3.  Public  Involvement 

a.  A  notice  outlining  the  ARWI  and 
tentatively  proposed  alternatives  was 
sent  to  public  agencies,  organizations, 
and  individuals  in  the  study  area  prior 
to  the  first  public  forum  conducted  in 
November  1993.  Additional  public 
forums,  meetings,  and  workshops  were 
conducted  during  the  remainder  of 
1993,  and  throughout  1994.  The  initial 
notice  and  subsequent  public  meetings 
provided  the  public  an  opportunity  to 
identify  their  concerns  on  area  flooding 
and  on  significant  natural  resources  in 
the  area.  Responses  to  the  notice  and 
public  hearings  help>ed  develop  an 


environmental  inventory  for  use  in 
preparing  the  DSEIS/SDEIR. 

b.  The  feasibility  report  was 
completed  in  December  1991.  Prior  to 
its  completion,  comments  were  received 
from  the  public  concerning  the  flood 
control  alternatives  and  environmental 
impacts  of  those  alternatives.  Numerous 
public  workshops  and  coordinating 
meetings  were  held  to  assist  the  State 
and  SAFCA  to  determine  a  preferred 
flood  control  plan.  For  the  restudy  of 
the  ARWI  this  process  will  continue 
with  a  final  SEIS/EIR  and  SIR  scheduled 
for  December  1995.  Coordination  has 
been  maintained  with  Federal,  State  and 
local  agencies,  concerned  individuals 
and  organizations.  Through  this  Notice 
of  Intent,  all  segments  of  the  affected 
public  and  agencies  are  invited  to 
participate  in  this  reevaluation.        • 

c.  Significant  issues  discussed  in  the 
public  meetings  include  the  degree  of 
protection  offered  by  the  alternatives, 
hydrology  of  the  area,  planning 
objectives,  alternatives  analysis,  impacts 
on  fish  and  wildlife  resources, 
recreation,  endangered  species, 
vegetation,  esthetics,  cumulative 
impacts,  cultural  resources  and, 
hazardous  and  toxic  waste;  and  the 
mitigation  requirements  to  compensate 
for  impacts  to  significant  resources. 

d.  Other  agency  review  and 
consultation  for  this  DSEIS/SDEIR  will 
occur  with  the  U.S.  Fish  and  Wildlife 
Service  who  will  provide  a  Fish  and 
Wildlife  Coordination  Act  Report  under 
authority  of  the  Fish  and  Wildlife 
Coordination  Act.  The  National  Marine 
Fisheries  Service  will  provide 
information  on  the  anadromous  fishery 
of  both  the  American  and  Sacramento 
rivers  under  the  Anadromous  Fish 
Conservation  Act.  In  addition,  both 
agencies  will  provide  information  and 
opinions  on  how  best  to  avoid  impacts 
to  s[>ecies  protected  under  the 
Endangered  Species  Act  under  their 
jurisdictions.  Coordination  on  cultural 
resources  will  be  accomplished  through 
the  State  Historic  Preservation  Office  in 
accordance  with  the  National  Historic 
Preservation  Act.  Water  quality  issues 
will  be  addressed  by  an  updated 
evaluation  conducted  pursuant  to 
Section  404(b)(1)  of  the  Clean  Water 
Act.  and  will  include  coordination  with 
the  California  Regional  Water  Quality 
Control  Board  and  the  United  States 
Environmental  Protection  Agency.  All 
resource  agency  input,  including 
recommendations  on  avoiding  or 
minimizing  impacts  to  natural 
resources,  becomes  part  of  the  final 
ARWI  SEIS/EIR. 


4.  Availability 

The  DSEIS/SDEIR  is  scheduled  to  be 
distributed  for  public  review  and 
comment  in  August  1995.  All  interested 
persons  are  encouraged  to  respond  to 
this  notice  and  provide  a  current 
address  if  you  wish  to  be  contacted 
about  the  DSEIS/SDEIR  public 
involvement  process. 

Dated;  March  24.  1995. 
Michael  P.  Shtbr, 

LTC,  EN,  Colonel,  Corps  of  Engineers  Deputy 

District  Engineer. 

[FR  Doc.  95-8241  Filed  4-4-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.t65A] 

Magnet  Schools  Assistance  Program 

AGENCY:  Department  of  Education. 
ACTION:  Correction. 

summary:  On  March  20, 1995,  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  inviting 
applications  under  the  Magnet  Schools 
Assistance  Program.  On  page  14869.  in 
the  first  column,  next  to  the  last 
paragraph,  the  date  applicants  must 
submit  proof  to  the  Department  of 
Education  of  approval  of  all 
modifications  to  their  plans  should  be 
changed  from  April  17.  1995  to  June  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Brockhouse,  U.S.  Department 
of  Education,  600  Independence  Avenue 
SW..  Portals  Room  4509,  Washington, 
D.C.  20202-6140.  Telephone  (202)  260- 
2476.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  3021-3032. 
Dated:  March  30, 1995. 
Thomas  W.  Payzast, 

Assistant  Secretary,  Elementary  and 
Secondary  Education. 
|FR  Doc.  95-6255  Filed  4-^*-95;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  wtd  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 


ACTION:  Notice  of  the  acceptmice  of 
claims  and  the  availability  of  funds  for 
reimbursements  in  fiscal  year  1995. 

SUMMARY:  This  Notice  announces  the 
Department  of  Energy's  acceptance  of 
claims  for  reimbursement  and  the 
availability  of  approximately  $41.7 
million  in  funds  for  fiscal  year  1995  for 
reimbursements  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  and  thorimn  processing  sites 
pursuant  to  Title  X  of  the  Energy  Policy 
Act  of  1992.  The  Department  of  Energy 
anticipates  that  claims  submitted  by 
licensees  in  fiscal  year  1995  together 
with  outstanding  approved  claims  bxtm 
fiscal  year  1994  will  exceed  $41.7 
million  and  would  therefore  be  subject 
to  prorated  payment.  In  addition,  the 
Department  of  Energy  is  announcing  an 
adjustment  for  inflation  to  the  statutory 
per  dry  short  ton  limit  on 
reimbursement  to  uranium  licensees 
and  the  aggregate  limit  on 
reimbursement  to  uranium  and  thorium 
licensees.  Lastly,  the  Department  of 
Energy  is  aimouncing  changes  in  the 
quantity  of  Federal-related  or  total  dry 
short  tons  of  byproduct  material  and 
Federal  reimbursement  ratio  for  the 
Western  Nuclear  Incorporated,  Split 
Rock  mill  site,  in  Jeffrey  City,  Wyoming, 
and  the  American  Nuclear  Corp>oration, 
Gas  Hills  mill  site,  in  Gas  Hills, 
Wyoming,  and  the  preliminary  per  dry 
short  ton  limit  on  reimbursement  to 
uranium  licensees. 
DATES:  The  closing  date  for  the 
submission  of  claims  for  reimbursement 
in  fiscal  year  1995  is  June  16. 1995. 
ADDRESSES:  Claims  may  be  mailed  to  the 
Environmental  Restoration  Division, 
U.S.  Department  of  Energy.  2155 
Louisiana  NE.,  Suite  10000, 
Albuquerque,  NM  87110.  All  claims 
should  be  addressed  to  the  attention  of 
James  B.  Coffey  and  sent  by  registered 
or  certified  mail,  return  receipt 
requested. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Coffey.  Environmental 
Restoration  Division,  U.S.  Department 
of  Energy,  (505)  845-4628. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  published  a  final 
rule  under  10  CFR  part  765  in  the 
Federal  Register  on  May  23. 1994  (59 
FR  26714)  to  implement  the 
requirements  of  Title  X  of  the  Energ}- 
Policy  Act  of  1992  (sections  1001-1004 
of  Pub.  L.  102-486,  42  U.S.C  2296a  et 
seq.)  and  to  establish  the  procedures  for 
eligible  licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  the 
Department  of  En«gy  to  reimburse 
eligible  ursnrum  and  thorium  licensees 
for  certain  costs  of  decontamination. 


decommissioning,  reclamation,  and 
other  remedial  action  incurred  by 
licensees  at  active  uranium  and  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government. 
To  be  reimbursable,  costs  of  remedial 
action  must  be  for  work  which  is 
necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq]  or.  where 
appropriate,  with  requirements 
established  by  a  state  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  of  costs  of  remedial 
action  must  be  supported  by  reasonable 
documentation  as  determined  by  the 
Department  of  Energy  in  accordance 
with  10  CFR  part  765.  Section 
1001(b)(2)  of  the  Energy  Policy  Act  of 

1992  limits  the  amount  of 
reimbursement  paid  to  any  one  licensee 
of  an  active  uranium  site  to  an  amount 
not  to  exceed  $5.50.  as  adjusted 
annually  for  inflation,  multiplied  by  the 
dry  short  tons  of  byproduct  material 
located  at  the  site  on  October  24.  1992, 
and  generated  as  an  incident  of  sales  to 
the  United  States.  Total  reimbursement, 
in  the  aggregate,  for  work  performed  at 
the  active  uranium  processing  sites  shall 
not  exceed  $270  million,  as  adjusted 
annually  for  inflation.  Total 
reimbursement  for  work  performed  at 
the  active  thorium  processing  site  shall 
not  exceed  S40  million,  as  adjusted 
annually  for  inflation,  and  is  limited  to 
costs  incurred  for  offsite  disposal. 
Funds  for  reimbursement  will  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C  1341). 

To  make  the  inflation  adjustments 
indicated  above,  the  Department  of 
Energy  is  required  by  10  CFR  765.12  to 
apply  the  Consiimer  Price  Index-Urban 
(CPI-U)  annually,  beginning  in  1994, 
using  the  CPI-U  as  published  by  the 
Bureau  of  Labor  Statistics  within  the 
Department  of  Commerce  for  the 
preceding  calendar  year.  The  CPI-U  for 

1993  was  1.030.  Therefore,  the  adjusted 
values  of  the  $5.50  per  dry  short  ton, 
$270  million,  and  $40  million  statutory 
ceilings  in  1994  were  $5.67  per  dry 
short  ton.  $278.1  million,  and  $41.2 
million,  respectively  (i.e.,  $5.50,  $270 
million,  and  $40  million  multiplied  by 
1.030  equals  $5.67,  $278.1  million,  and 
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$41.2  million,  respectively).  In  1994.  the 
Department  of  Energy  issued  the  first 
reimbursements  to  uranium  and 
thorium  licensees  totaling 
$33,368,448.46  and  $7,000,351.53. 
respectively.  Subsequently,  the  total 
remaining  reimbursement  ceiling  for 
uranium  and  thorium  licensees  in  1994 
was  $244,731,551.54  and 
$34,199,648.47.  The  CPI-U  for  1994  was 
i;027.  Therefore,  the  adjusted  values  of 
the  per  dry  short  ton  ceiling  and  the 
total  remaining  reimbur^ment  ceiling 
for  uranium  and  thorium  licensees  for 
1995  are  $5.82.  $251,339,303.43.  and 
$35,123,038.98.  These  amounts  were 
determined  by  multiplying  the  ceiling 
values  for  1994  by  1.027. 

The  Department  of  Energy  published 
its  determination  on  the  Federal-related 
and  total  dry  short  tons  of  byproduct 
material  and  Federal  reimbursement 
ratio  for  each  eligible  active  uranium 
processing  site  in  the  May  23.  1994, 
Federal  Register  (59  FR  26714).  Since 
then,  additional  records  were  made 
available  to  the  Department  of  Energy 
on  the  quantities  of  dry  short  tons  of 
byproduct  material  at  the  Western 
Nuclear  Incorporated.  Split  Rock  mill 
site  in  Jeffrey  City.  Wyoming,  and  the 
American  Nuclear  Corporation,  Gas 
Hills  mill  site,  in  Gas  Hills.  Wyoming. 
After  reviewing  these  records,  the 
Department  of  Energy  is  revising  the 
quantity  of  Federal-related  or  total  dry 
short  tons  of  byproduct  material  and 
Federal  reimbursement  ratio  for  these 
two  uranium  processing  sites.  The 
Department  of  Energy  has  determined 
that  the  quantity  of  Federal-related  and 
total  dry  short  tons  of  byproduct 
material  at  the  Western  Nuclear 
Incorporated  site  as  of  October  24.  1992. 
is  3.626  million  dry  short  tons  and  8.2 
million  dry  short  tons,  respectively;  and 
the  quantity  of  Federal-related  dry  short 
tons  of  byproduct  material  at  the 
American  Nuclear  Corporation  site  as  of 
October  24. 1992.  is  2.202  million  dry 
short  tons.  The  total  quantity  of  dry 
short  tons  of  byproduct  material  for  the 
American  Nuclear  Corporation  site, 
however,  remains  at  6.0  million  dry 
short  tons.  Because  of  these  quantity 
increases,  the  Federal  reimbursement 
ratio  for  the  Western  Nuclear 
Incorporated  and  American  Nuclear 
Corporation  sites  is  also  being  revised  to 
0.442  and  0.367.  respectively  (i.e..  3.626 
million  dry  short  tons  divided  by  8.2 
million  dry  short  tons  equals  0.442  and 
2.202  million  dry  short  tons  divided  by 
6.0  million  dry  short  tons  equals  0.367). 
The  Department  of  Energy's  reports  on 
these  revisions  are  available  upon 
written  request  to  the  Environmental 
Restoration  Division.  U.S.  Department 


of  Energy.  2155  Louisiana  NE.,  Suite 
10000.  Albuquerque,  NM  87110. 
Because  of  these  quantity  increases,  the 
total  amount  of  Federal-related  dry  short 
tons  of  byproduct  material  at  all  eligible 
active  uranium  processing  sites  is 
56.521  million  dry  short  tons. 

In  the  May  23.  1994.  Federal  Register 
(59  FR  26714).  the  Department  of  Energy 
announced  that  it  was  establishing  a 
preliminary  per  dry  short  ton  limit  of 
$4.80  on  reimbursement  to  licensees  of 
eligible  uranium  processing  sites.  This 
was  necessary  because  the  $270  million 
statutory  ceiling  would  not  support  the 
maximum  allowable  reimbursement  of 
$5.50  per  dr>'  short  ton.  as  established 
by  Title  X,  if  remedial  action  costs  at  all 
of  the  eligible  uranium  processing  sites 
reach  or  approach  this  f>er  dry  short  ton 
limit.  Because  of  the  above  quantity 
revisions  to  the  Western  Nuclear 
Incorporated  and  American  Nuclear 
Corporation  sites,  the  preliminary  per 
dry  short  ton  limit  on  reimbursement  is 
$4.78  (i.e..  $270  million  divided  by  the 
total  amount  of  Federal-related  dr>'  short 
tons  of  byproduct  material  present  at  all 
eligible  active  uranium  processing  sites, 
56.521  million  dry  short  tons,  equals 
$4.78).  The  Department  of  Energy  is 
adjusting  the  $4.78  preliminary  per  dry 
short  ton  limit  to  account  for  inflation 
using  the  CPI-U  values  discussed  above. 
The  adjusted  per  dry  short  ton  limit  in 
1994  was  $4.92  (i.e..  $4.78  multiplied  by 
1.030  equals  $4.92).  The  adjusted  per 
dry  short  ton  limit  in  1995  is  $5.05  (i.e.. 
$4.92  multiplied  by  1027  equals  $5.05). 
The  Department  of  Energy  will  further 
adjust  the  preliminary  per  dry  short  ton 
limit  on  reimbursement  annually  for 
inflation  or  if  other  circumstances,  as 
determined  by  the  Department  of 
Energy,  require  an  adjustment. 

Authority:  Section  1001-1004  of  Pub.  L. 
102-486.  106  Stat.  2776  (42  U.S.C.  2296a  et 

seq.) 

Issued  in  Washington  DC.  on  this  29th  of 
March.  1995. 

David  E.  Malhes, 

Director.  Offsite  Program  Division.  Office  of 
Southwestern  Area  Programs.  Environmental 
Restoration. 

IFR  Doc..  95-8360  Filed  4-4-95.  8:45  ami 

BILUNG  COOE  64SO-01-^ 


Long-Term  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  On  June  21.  1994.  the 
Department  of  Energy  (DOE)  published 
a  Notice  of  Intent  to  prepare  a  PEIS  for 
the  Long-Term  Storage  and  Disposition 
of  Weapons-Usable  Fissile  Materials  (59 


FR  31985).  By  this  notice  of  an 
amendment,  DOE  is  amending  the  scope 
of  the  PEIS  by  removing  the  disposition 
of  all  surplus  HEU  from  the  PEIS. 
Instead.  DOE  will  address  the 
disposition  of  surplus  HEU  in  a  separate 
EIS.  This  action  is  based  on  the  need  to 
move  forward  on  a  rapid  path  for 
neutralizing  the  proliferation  threat  of 
surplus  HEU  and  to  demonstrate  ,o 
other  nations  the  United  States' 
nonproliferation  commitment.  The 
disposition  of  HEU  will  involve 
different  time  frames,  technologies, 
facilities  and  personnel  than  those 
required  for  the  disposition  of 
plutonium.  Therefore,  the  decisions  on 
surplus  HEU  disposition  do  not  affect  or 
preclude  other  decisions  to  be  made  on 
the  long-term  storage  and  disposition  of 
other  weapons-usable  fissile  materials, 
can  proceed  regardless  of  decisions 
pursuant  to  the  PEIS,  and  are 
independently  justified.  The  scope  of 
the  PEIS  will  continue  to  include  the 
long-term  storage  of  non-surplus 
weapons-usable  fissile  materials, 
including  HEU,  and  the  disposition  of 
plutonium  and  other  fissile  materials. 
The  EIS  on  the  disposition  of  surplus 
HEU  is  scheduled  for  completion  in 
early  1996.  To  ensure  consideration  of 
comments  in  the  Draft  EIS,  written 
comments  must  be  postmarked  by  May 
1.  1995.  Late  comments  will  be 
considered  to  the  extent  practical. 
ADDRESSES:  Written  requests  for  the 
Implementation  Plan,  the  Draft  EIS.  and 
Final  EIS  on  the  disposition  of  surplus 
HEU  should  be  sent  to:  Office  of  Fissile 
Materials  Disposition  (MD-1). 
Attention:  HEUEIS.  Forrestal  Building. 
U.S.  Department  of  Energy.  1000 
Independence  Avenue  SW.  Washington, 
DC  20585. 

Written  requests  for  the 
Implementation  Plan,  the  Draft  PEIS, 
and  Final  PEIS  on  the  long-term  storage 
and  disposition  of  weapons-usable 
fissile  materials  should  be  sent  to:  Office 
of  Fissile  Materials  Disposition  (MD-1), 
Attention:  PEIS,  Forrestal  Building,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process,  please  contact:  Ms. 
Carol  M.  Borgstrom,  Director.  Office  of 
NEPA  Policy  and  Assistance  (EH-42). 
Forrestal  Building.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Ms. 
Borgstrom  can  be  reached  at  (202)  586- 
4600.  Comments  and  questions  about 
the  NEPA  process  can  also  be  left  on  the 
DOE  NEPA  hotline,  1-800-472-2756. 
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SUPPLEMENTARY  INFOMMTION:  In  the 
afiermath  of  the  Cold  War,  significant 
quantities  of  HEU.  a  material  used  in 
nuclear  weapons,  have  become  surplus 
to  national  defense  needs  in  both  the 
United  States  and  Russia.  This  surplus 
material  could  pose  a  danger  to  national 
and  international  security.  The  dangers 
exist  not  only  in  the  potential 
proliferation  of  nuclear  weapons  but  in 
the  potential  for  environment,  safety, 
and  health  consequences  if  these 
materials  are  not  properiy  managed.  For 
further  background  information  on  the 
storage  and  disposition  of  fissile 
materials,  please  refer  to  the  ori^nai 
June  21, 1994,  Notice  of  Intent  (59  FR 
31985). 

In  the  course  of  the  PEIS  public 
scoping  process,  comments  suggested 
that  it  would  be  more  appropriate  to 
analyze  the  impact  of  HEU  disposition 
in  a  separate  EIS.  The  Department  held 
a  public  meeting  on  November  10,  1994, 
to  obtain  cafininent&  on  preparing  a 
separate  environmental  analysis  for  the 
disposition  of  surplus  HEU.  While  many 
views  were  expressed  at  this  meeting, 
there  was  substantial  support  for 
proceeding  with  a  separate  EIS.  A 
separate  action  is  the  most  rapid  path 
for  neutralizing  the  proliferation  threat 
of  surplus  HEU,  is  consistent  with  the 
President's  nonproliferation  policy, 
would  demonstrate  the  U.S. 
nonproliferation  commitment  to  other 
nations,  and  ia  consistent  with  the 
course  of  action  now  underway  in 
Russia  to  reduce  Russian  HEU 
stockpiles.  In  addition,  the  disposition 
of  HETU  could  use  existing  technologies 
and  facilities  in  the  United  States,  in 
contrast  to  the  disposition  of  plutonium. 

The  disposition  of  HEU  will  involve 
different  time  frames,  technologies, 
facilities  and  personnel  than  those 
required  for  the  disposition  of 
plutonium.  Further,  the  decisions  on 
surplus  HEU  will  not  impact  or 
preclude  other  decisions  which  mey  be 
made  regarding  the  disposition  of 
surplus  plutonium  and  other  weapons- 
usable  fissile  materials,  can  proceed 
regardless  of  decisions  on  these  other 
issues  pursuant  to  the  PEIS.  and  are 
independently  justified. 

Three  ahematives  have  been 
evaluated  as  reasonable  for  the 
disposition  of  surplus  HEU:  (1) 
Continued  long-term  storage  (no  action 
alternative),  (2)  blending  down  of  HEU 
into  low  enriched  uranium,  and  (3) 
blending  down  for  disposal  as  waste. 
The.se  alternatives  are  based  upon 
technical  studies,  public  input,  and 
evaluation  by  a  DOE  Screening 
Committee. 

The  purpose  of  this  amendment 
notice  is  tc  inform  the  public  of  DOE's 


intention  tu  pvepara  a  separate  EIS  for 
disposition  of  surplus  HEU.  Because  the 
issues  related  to  the  disposition  of 
surplus  HEU  were  included  in  the  Long- 
Term  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials 
Notice  of  Intent  and  the  public  scoping 
process  for  the  PEIS,  no  additional 
scoping  activities  are  anticipated.  The 
Department  will  prepare  an 
Implementation  Plan,  a  Draft  EIS,  and  a 
Final  EIS.  The  Implementation  Plan  will 
briefly  describe  the  scope  of  the  EIS. 
public  input  and  comments  received  on 
the  scope  and  alternatives,  the 
alternatives  that  will  be  analyzed,  the 
schedule  far  completing  the  EIS,  and  the 
EIS  work  plan.  The  results  of  the 
environmental  analysis  in  the  Final  EIS, 
along  with  information  from  technical 
and  economic  evaluations  and  national 
politry  objectives,  will  form  the  basis  for 
the  RecoTtl  of  Decision  on  the 
disposition  of  surplus  HEU. 

The  Department  is  planning  to  issue 
the  EIS  Implementation  Plan  in  June 
1995,  to  issue  the  Draft  EIS  in  late 
Summer  1995  with  public  meetings  in 
that  same  time  period,  and  to  issue  the 
Final  EIS  in  late  1995  or  early  1996. 

Note:  Some  of  the  technical  terms  used  in 
this  dociuneat  are  defined  in  a  saction  at  the 
end  of  the  notice. 

Classified  Material 

DOE  plans  to  prepare  the  HEU  EIS  in 
an  unclassified  form;  hovwever,  DOE 
may  review  classified  material  while 
preparing  the  document.  In  the  event 
that  any  classified  material  is  included 
in  the  EIS,  such  material  will  be  placed 
in  a  classified  appendix  which  will  not 
be  available  for  general  public  review. 
This  material  will  be  considered  by  DOE 
in  reaching  a  decision  on  the 
disposition  of  surplus  HEU.  DOE  will 
provide  as  much  information  as  possible 
in  unclassified  form  to  assist  public 
understanding  of  the  proposed  action 
and  environmental  impat:ts. 

Other  DOE  NEPA  Documents 

There  are  several  other  NEPA 
documents  in  preparation  by  the  DOE 
that  will  analyze  proposals  that  are 
related  to  the  proposed  action  de.scribed 
above.  These  are: 

The  Oak  Ridge  Interim  Storage  of 
Enriched  Uranium  Environmental 
Assessment  (EA) 

This  document  addresses  the 
expansion  of  interim  storage  capacity 
for  enritJied  uranium  at  Oak  Ridge.  This 
interim  storage  will  involve  materials, 
quantities,  and  forms  for  which  long- 
term  storage  and  disposition  wilt  be 
implemented. 


The  Environmental  Management  PEIS 

This  document  addresses  the 
programmatic  level  decisions  for 
treatment,  storage,  and  disposal  of  waste 
within  the  DOE  complex.  If  any  action 
to  dispose  of  HEU  results  in  a  waste 
form,  these  waste  forms  will  be  treated, 
stored,  and  disposed  of  in  accordance 
with  the  decisions  resulting  from  the 
Environmental  Management  PEIS. 

Other  EISs  and  EAs 

Other  environmental  documents 
involving  weapons-usable  fissile 
materials  are  being,  or  will  be,  prepared 
as  required,  fdr  the  piirpose  of 
establishing  the  interim  storage 
conditions  for  HEU.  These  other 
environmental  dociunents  include  site- 
wide  EISs  and  an  EA  on  the  disposition 
of  HEU  from  the  Republic  of 
Kazahkstan. 

Definitions 

As  used  in  this  Notice  of  an 
Amendment,  the  following  definitions 
apply: 

Disposition  is  a  process  of  use  or 
disposal  of  material  that  results  in  the 
remaining  material  being  converted  to  a 
form  that  is  substantially  and  inherently 
more  proliferation-resistant  than  the 
original  form. 

Highly  Enriched  Uranium  (HEU)  is 
uranium  which  has  an  isotopic  content 
of  uranium-235  of  20  percent  or  more. 

Low  Enriched  Uranium  is  urankim 
which  has  an  isotopic  content  of 
uranium-235  of  less  than  20  percent. 
Most  commercial  reactor  fuel  is 
enriched  to  about  4  to  5  percent 
uranium-235. 

Weapons-Usable  Fissile  Materials 
refers  to  a  specific  set  of  nuclear 
materials  that  may  be  utilized  in  makirtg 
a  nuclear  explosive  or  weapon. 
Weapons-usable  fis&ile  materials 
include  uranium  with  uraiiium-235 
isotopic  content  of  20  percent  or  more, 
plutonium  of  any  isotopic  composition, 
and  other  isotopes  such  as  uranium-233, 
and  americium-241,  which  have  been 
separated  from  spent  nuclear  fuel  or 
irradiated  targets.  The  term  weapons- 
usable  fissile  materials  does  not  include 
the  fissile  materials  present  in  spent 
nuclear  fuel  or  irradiated  targets  from 
reactors. 

Invitation  to  Comment 

The  DOE  invites  comments  on  th»> 
intention  to  prepare  an  EIS  for  the 
disposition  of  surplus  HEU,  including 
suggestions  on  significant 
environmental  issues,  froiB^ll 
interested  parties,  including  affected 
Federal.  State,  and  local  agencies  and 
Indian  tribes.  To  ensure  consideration  of 
comments  in  the  Draft  EIS.  written 
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comments  must  be  postmarked  by  May 
1. 1995.  Late  comments  will  be 
considered  to  the  extent  practical. 
Written  comments  should  be  sent  to  the 
Office  of  Fissile  Materials  Disposition  at 
the  address  given  above.  Comments  can 
also  be  provided  via  the  Office  of  Fissile 
Materials  Disposition's  Electronic 
Bulletin  Board.  The  bulletin  board  can 
be  accessed  via  modem  by  dialing 
(8001-783-3349.  Access  to  the  bulletin 
board  is  also  available  via  the  Internet. 
The  telnet  address  is  telnet 
fedix.fie.com;  the  gopher  space  address 
is  gopher  to  gopher.fle.com:  the  world 
wide  web  address  is  url=http:// 
web.  fie.com/. 

Signed  in  Washington,  EX:,  this  29th  day  of 
March  1995.  for  the  United  States 
Department  of  Energy 
Tara  OToole. 

Assistant  Secretary,  Environment.  Safety  and 
Health 

IFR  Dot  95-8361  Filed  4-4-95:  8:45  ami 

BILUNO  COM  MSA-OI-^ 

Environmental  Management  Site 
Specific  Advisory  Board,  Femald  Site 

AGENCY:  Department  of  Energy. 
ACTMDN:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB).  Femald  Site. 
DATES:  Saturday.  April  8.  1995:  8:30 
am  -12:30  p.m.  (public  comment 
session.  11:30  p.m.-ll:45  p.m.) 
ADDRESSES:  The  Joint  Information 
Center.  6025  Dixie  Highway.  Route  4, 
Fairfield.  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force.  P.O  Box  544.  Ross. 
Ohio  45061.  or  call  the  Femald  Citizens 
Task  Force  message  line  (513)  648- 
6478. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femald  site. 

Tentative  Agenda 

Saturday.  April  8.  1995 

8:30  a.m. — ^Task  Force  Administration 
(Call  to  order;  Approval  of  Minutes; 
Chair's  Remarks) 

8:50  a.m. — Review  of  Past  Resolutions: 
Review  of  New  Information 

9:45  a.m.— Break 

10:00  a.m.— Presentation  of  Options 


10:15  a.m. — Discussion  and  Draft 

Resolutions 
11:30  p.m.— Public  Comment 
11:45  p.m. — Vote  on  Resolutions 
12:00  p.m.— Review  Table  of  Contents 

for  Final  Report 
12:15  p.m.— Wrap  Up 
12:30  p.m.— Adjourn 

A  final  agenda  will  be  available  at  the 
meeting.  Saturday.  April  8. 1995. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  chair 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  the  Task  Force  chair  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official.  Kenneth 
Morgan.  Public  Affairs  Officer.  Ohio 
Field  Office.  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  John  S.  Applegate.  Chair,  the 
Fernald  Citizens  Task  Force.  P.O.  Box 
544.  Ross.  Ohio  45061  or  by  calling  the 
Task  Force  message  line  at  (513)  648- 
6478. 

Issued  at  Washington.  DC  on  March  30. 
1995. 

Rachel  M.  Samuel. 

Acting  Deputy  Advisory  Committee 
Management  Officer 

IFR  D(>c  95-8358  Filed  4-4-95;  845  ami 

WLUNG  COOC  MSCM>1-P 


Office  of  Environmental  Management; 
Proposed  Site  Treatment  Plans 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  Today's  notice  announces  the 
availability  of  the  Department  of 
Energy's  (DOE)  Proposed  Site  Treatment 
Plans  (Proposed  Plans)  for  treating  its 
mixed  radioactive  and  hazardous  waste 


(mixed  waste).  As  required  by  the 
Federal  Facility  Compliance  Act  of  1992 
(FFCAct  or  the  Act).  DOE  prepared 
Proposed  Plans  for  40  sites  in  20  States 
where  DOE  stores  or  generates  mixed 
waste.  The  Proposed  Plans  identify  the 
proposed  treatment  option  and  related 
schedule  for  development  of  the  option 
for  each  type  of  mixed  waste.  Each  DOE 
site  is  submitting  its  Proposed  Plan  to 
either  its  State  regulators,  or  as 
appropriate,  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA).  DOE 
faces  increasingly  tight  funding  in  the 
near-term,  and  anticipates  that  funding 
will  continue  to  be  constrained  in  the 
future.  The  schedules  in  the  Proposed 
Plans  reflect  those  constraints.  DOE 
exp6cts,  that  for  some  sites,  further 
discussion  with  the  State  or  Federal 
regulators  concerning  priorities  will 
result  in  modified  schedules  in  the 
approved  Plans.  The  Proposed  Plans  are 
available  at  each  site  for  review  by  the 
public.  PubUc  comments  on  the 
Proposed  Plans  will  be  considered  by 
the  appropriate  regulatory  agency  in 
reviewing  the  plan.  Additional 
opportunities  for  public  involvement  in 
the  FFCAct  process  will  be  offered  at 
many  sites  by  the  DOE  and  State  or 
Federal  regulators. 
DATES:  Written  comments  on  the 
Proposed  Plans  should  be  sent  to  the 
recipients  identified  in  Table  1  by  July 
6.  1995.  Written  comments  received  on 
or  before  July  6.  1995.  will  be 
considered  by  the  State/Federal 
regulators  in  reviewing  the  Proposed 
Plans. 

ADDRESSES:  Table  1  lists  the  recipient  to 
which  written  comments  should  be  sent 
on  each  of  the  Proposed  Plans.  Section 
V  of  Supplementary  Information  lists 
the  Reading  Rooms  where  the  Proposed 
Plans  may  be  reviewed. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  general  information  on  a  site's 
Proposed  Plan  or  for  the  address  of  a 
Reading  Room  where  Proposed  Plans 
may  be  viewed,  contact  the  Center  for 
Environmental  Management 
Information  at  1-600-7EM-DATA  (1- 
800-736-3282). 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Section  3021(b)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Federal  Facility 
Compliance  Act  of  1992  (FFCAct  or  the 
Act),  requires  the  DOE  to  prepare  Site 
Treatment  Plans  for  developing 
treatment  capacities  and  technologies 
for  mixed  waste  at  each  site  where  the 
DOE  stores  or  generates  mixed  waste. 
Mixed  waste  is  defined  by  the  FFCAct 
as  waste  contaihing  both  hazardous 
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waste  subject  to  RCRA,  and  source, 
special  nuclear,  or  by-product  material 
subject  to  the  Atomic  Energy  Act  of 
1954.  EXDE  must  submit  the  Site 
Treatment  Plans  to  the  State  or  U.S. 
EPA,  as  appropriate,  for  approval, 
disapproval,  or  approval  with 
modification. 

The  FFCAct  allows  for  a  six  month 
period  during  which  the  regulatory 
agency  reviews  the  Proposed  Plan, 
makes  it  available  to  the  public,  and 
approves,  disapproves,  or  modifies  the 
Proposed  Plan.  Upon  approval,  the 
regulatory  agency  is  to  issue  an  Order 
requiring  compliance  with  the  Proposed 
Plan.  Sites  that  are  in  compliance  with 
approved  Plans  and  Orders  by  October 
6, 1995,  are  not  subject  to  fines  and 
penalties  related  to  the  storage 
prohibition  of  section  3004(j)  of  RCRA 
as  long  as  they  continue  to  comply  with 
their  Plan  and  Order. 

After  consultation  with  State  and 
Federal  regulators,  the  DOE  published  a 
Federal  Register  Notice  on  April  6,  1993 
(58  FR  17875),  which  announced  the 
DOE'S  plan  to  submit  the  Site  Treatment 
Plans  in  three  stages.  In  the  first  stage. 
Conceptual  Site  Treatment  Plans 
describing  a  wide  range  of  possible 
treatment  alternatives  for  each  mixed 
waste  at  each  site  were  submitted  in 
October  1993.  Draft  Site  Treatment 
Plans  (Draft  Plans)  narrowing  the  list  of 
options  to  one  or  two  identified  by  each 
site,  with  input  from  the  State  and 
Federal  regulators,  were  submitted  and 
announced  in  the  Federal  Register  on 
August  31,  1994,  (59  FR  44979).  The 
EKDE  planned  to  submit  Proposed  Site 
Treatment  Plans  containing  the  EKDE's 
preferred  option  for  treatment  of  each 
mixed  waste  to  the  appropriate 
regulatory  agency  in  February  1995. 
However,  after  consultation  with  the 
States  and  U.S.  EPA,  DOE  announced  in 
the  Federal  Register  on  February  28, 
1995  (60  FR  10840)  that  the  date  for 
submitting  the  Proposed  Plans  was 
revised  to  no  later  than  April  6,  1995, 
to  allow  additional  time  for  further 
discussions  on  schedules  for  developing 
treatment  capacity  in  light  of 
anticipated  hinding  limitations. 

II.  Proposed  Site  Treatment  Plans 

After  submission  of  the  Draft  Plans  in 
August  1994,  the  DOE,  with  input  from 
the  State  and  Federal  regulators, 
evaluated  the  treatment  options  listed  in 
the  Draft  Plans  for  the  mixed  waste  at 
each  site.  The  goal  of  this  evaluation 
was  to  gain  a  better  understanding  of  the 
appropriate  configuration  of  treatment 
systems  across  the  DOE  complex,  and  to 
eliminate  redundancies  and 
inefficiencies  among  the  Draft  Plans. 
Discussions  with  the  regulators  led  to 


further  refinement  of  the  treatment 
configuration.  The  Proposed  Plans 
reflect  the  results  of  this  evaluation  and 
present  the  DOE's  proposed  option  for 
treating  each  site's  mixed  waste.  The 
Proposed  Plans  follow  a  common 
format,  consisting  of  a  Background 
Volume  and  a  Compliance  Plan  Volume. 
The  Background  Volume  describes  the 
site's  treatment  options,  including  the 
associated  technical  uncertainties  and 
funding  constraints,  to  the  extent  they 
are  knovm.  The  Compliance  Plan 
Volume  identifies  the  preferred 
treatment  option(s)  and  associated 
schedules,  and  broadly  describes 
provisions  for  implementing  and 
updating  the  Proposed  Plan  once  it  is 
approved.  The  Compliance  Plan  Volume 
is  intended  to  contain  requirements  that 
will  ultimately  be  enforced  through  a 
Consent  or  Compliance  Order.  In 
addition  to  identifying  treatment 
options,  DOE  is  also  evaluating  options 
for  disposal  of  treatment  residuals  at  the 
request  of  the  States.  The  Background 
Volume  of  each  Proposed  Plan  contains 
a  description  of  the  process  for 
evaluating  disposal  options. 

DOE  wul  prepare  a  National 
Summary  of  the  Proposed  Site 
Treatment  Plans  that  compiles  the 
information  contained  in  the  individual 
site  Proposed  Plans  and  discusses  the 
complex-wide  treatment  configuration. 
The  National  Summary  Report  will 
describe  the  process  used  to  develop  the 
Proposed  Plans,  the  treatment  options 
for  each  mixed  waste,  technology 
development  activities,  and  other 
related  topics.  The  National  Summary 
Report  is  expected  to  be  available  to  the 
public  by  the  end  of  June  1995. 

III.  Activities  Occurring  Between 
Submission  of  the  Draft  Plans  and 
Preparation  of  the  Proposed  Plans 

In  February  1995,  between 
submission  of  the  Draft  Plans  and 
preparation  of  the  Proposed  Plans,  the 
EXDE,  the  State  and  Federal  regulators, 
and  Tribal  representatives  met  to 
discuss  future  funding  of  DOE's 
Environmental  Management  Program, 
its  Site  Treatment  Plans,  and  strategies 
for  working  cooperatively  to  address 
anticipated  funding  limitations. 

Because  of  recent  changes  in  hinding 
projections,  the  schedules  in  the 
Proposed  Plans  have  not  yet  been  fully 
integrated  with  those  of  other  DOE  sites 
from  a  complex-wide  perspective.  Based 
on  discussions  conceming  its  Fiscal 
Year  1997  Budget,  the  DOE  anticipates 
that  funding  will  continue  to  be 
constrained.  Accordingly,  DOE 
anticipates  that  after  submission  of  the 
Proposed  Plans  and  before  Proposed 
Plans  and  schedules  are  approved 


discussions  will  continue  with 
regulatory  agencies  and  the  public 
conceming  the  priority  of  mixed  waste 
treatment  and  other  activities. 

IV.  Sites  No  Longer  Preparing  Proposed 
Site  Treatment  Plans 

DOE  has  prepared  Proposed  Plans  for 
40  sites  in  20  States.  However,  because 
two  of  the  Proposed  Plans  each  address 
more  than  one  site,  only  37  Proposed 
Plans  have  been  submitted  for  approval. 
The  Idaho  National  Engineering 
Laboratory  and  the  Argonne  Laboratory- 
West  are  located  on  a  single  federally- 
owned  reser\'ation  near  Idaho  Falls, 
Idaho,  and  both  are  addressed  within 
^he  Proposed  Plan  submitted  by  the  U.S. 
DOE  Idaho  Operations  Office.  "The  Oak 
Ridge  National  Laboratory,  K-25  Site, 
and  Y-12  Plant  are  all  located  within 
the  federally-owned  Oak  Ridge 
Reservation  near  Oak  Ridge,  Tennessee, 
and  are  addressed  within  the  Proposed 
Plan  submitted  by  the  U.S.  DOE  Oak 
Ridge  Operations  Office.  Additionally, 
eight  sites  that  initially  developed 
Conceptual  or  Draft  Site  Treatment 
Plans  have  not  submitted  Proposed 
Plans  for  approval.  These  sites  are:  (1) 
General  Electric,  Vallecitos  Nuclear 
Center,  Vallecitos,  California;  (2)  Sandia 
National  Laboratory,  Livermore, 
California;  (3)  Pinellas  Plant,  Largo. 
Florida;  (4)  Site  A/Plot  M  Palos  Forest 
Preserve,  Cook  County,  Illinois;  (5) 
Kansas  City  Plant,  Kansas  City, 
Missouri;  (6)  Middlesex  Sampling  Plant, 
Middlesex,  New  Jersey;  (7)  Princeton 
Plasma  Physics  Laboratory,  Princeton, 
New  Jersey;  and  (8)  the  Inhalation 
Toxicology  Research  Institute, 
Albuquerque.  New  Mexico.  These  sites 
are  not  submitting  Proposed  Plans  for 
one  or  more  of  the  following  reasons:  ( 1 ) 
The  site  is  not  generating  or  storing 
mixed  waste  at  this  time;  (2)  the  site  no 
longer  has  mixed  waste  because  the 
waste  has  been  consolidated  at  another 
site  or  has  been  treated;  (3)  the  site  can 
already  treat  the  waste  it  generates  on  a 
routine  basis  in  compliance  with  RCRA; 
or  (4)  it  has  not  yet  been  determined 
through  the  environmental  restoration 
process  whether  mixed  waste  subject  to 
RCRA  land  disposal  restrictions  will  be 
generated. 

These  eight  sites  have  submitted  and 
will  update  information  on  their  mixed 
waste  compliance  to  the  regulatory 
agencies  as  needed.  In  the  future,  if  any 
of  these  sites  generate  mixed  waste  that 
cannot  be  treated  in  compliance  with 
RCRA,  the  site  will  propose  a  Plan  for 
approval  that  meets  the  requirements  ol 
the  Act.  In  addition,  the  Han  ford  Site  in 
Richland.  Washington,  has  signed  an 
agreement  with  the  State  of  Washington 
that  addresses  mixed  waste  treatment  .is 
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spcHnfiedin  the  FFCAtt  Tharafcxre.  the 
fianfoMl  «ite  is  not  Tequirod  io  preparo 
a  Site  Traalineat  Plao:  howevec.  the 
Han  ford  Site  and  its  State  regulators  are 
actively  j>articipatin(j  in  the  P'FCAct 
dtwnimioBS. 

V.  Availability  of  Proposed  Site 
Trestment  Plaas  And  Opportunity  for 
Commmt 

The  Proposed  &ite  Traatnieut  Pious 
for  all  ODE  sites  subiect  to  the  FRCAct 
will  be  avaUable  far  review  at  the  aite's 
pubdic^aading  roam  or  at  nearby 
locatiaiu^  mid-April  1995.  To  sevieM 
or  requeat  infocmation  an  a  ftpecinc 
Propofled  Pian.  contact  the  Center  ior 
Environmental  Management 
Iiifevnaateon  at  1-BQ0-7EM-OATA  (1- 
800-736-3282).  Full  acts  of  the 
Propoaad  Plans  from  the  40  sites  will 
niso  be  au«»lable  ior  review  by  mid- 
April  '190S  at'theifallawing  lM:ntionK. 

U.S  IDepartment  df  Enerfty  Hofldquafters 
KfMdhiKUhwm.'llnoii)  tE-1fN).  1000 
lndnpendeiic«^  Avenue,  SW'..  WiMhnigtoti . 
D.C  ao&ab.  202/&86-«025 

Ontnr  Cur  Bnvimainental  klanugtiiuunt 
Infornuttioa.  4V0LEafBat  Plazn  EmU.  SU'.. 


.Suite  7110.  VUasbingtnu.  DXl.  20024.  800/ 

736-3282 
Albuquerque Dpentions  Office.  National 

Atomic  1»lu»eum, "P.O.  Box  5400.  Kirtland 

Arr  Force  Base.  Albuqutfrqun.  NM  87185- 

5<00.  B0S>8<5  <B70 
Hanford  Site.  U.^  XX3E  Keadmg  Riiom. 

VVachinKtun  State  IhuvBrsity,  Tri-CHinB, 

too  Sprout  Ko«d.  Rsoni  IBO.  Kjchland.  WA 

9fi:tS2.  S0a/376^«&83 
Idaho  National £ngii>aerin(i laboratory.. IMEL 

Technical  library.  1776  .Science  Center 

Drive.  P  O.  Box  1625.  Idaho  Falls.  ID 

83415-2300,  206/526-1185 
l^wrHnnf  LivermoreNstional  Laborat»ir\. 

DOE  Reading  Room.  1301  Clav  .Street. 

Oakland.  CA  84612.  S30ie37-<]^62 
Mound  Plant.  MiamisbuTK  Sanisr  Aduh 

Onter  Public  Reading  lioom,  305  Cnnlral 

Ave.,  MiamiftburR.  OH  45;«.i.  5i;i/8b6- 

8990 
Nevada  Test  Site.  Nevada  Test  SiteiReading 

•Room.  3084  South  Highland  Drive.  Las 

Vegag.  TvfV  89109.702/295-3521 
Oak  Ridge  iJeservBtron,  DOE  Public  heading 

Room.  f5  Mfereoo  Circle. "Orik 'Ridge.  TN 

:a7831.  6!IV»76-T2T€ 
Stocky  PktE  Plant.  Aackv  Plats  BDvirunmental 

Technnlag^  Site  Reading  Rmim.  Front 

Range  Caounuiufy.CuU^gie  Library'.  364S 

West  112tfa  Axe.  We&tniinster.;CC)  BU03U. 

303/469-4453 


.SavaniMth  JUver  Site.  Creg^-Cranheviile 
library:.  University .trfSoiUb-Caroltna- 
Aiken.  t71  linivBraity  Parkwav,  Aiken. .ftc: 
29801.  803/641 -346& 

Opportuntties  for  public  involvenient 
in  the  FPCAct  process  will  be  offered  at 
many  sites.  To  dbtani  information  about 
these  opportunities  contact  the  Center 
for  Enviromnerttal  Management 
Information  at  l-800-7E^4-DATA  (1- 
800-736-3282).  Persons  irrterested  in 
receiving  the  National  Sirmmary  of  "flie 
Proposed  Site  Treatment  Flans  when 
available,  or  other  iirfermation  on  the 
development  of  the  Site  Treatment 
Plans  and  related  activities,  should 
coTrtact  the  Center  ior  Environmental 
Management  hrformation.  Information 
about  the  FTCAct  may  also  be  obtained 
electronically  through  the  FFCAct 
Bulletin  Board  on  the  Internet  at  http:/ 
/eaj^le.haz.oml.gov/ffcdbb/  -  -^ 
ffcamain.html. 

isKUfd  in  U'aghington.iDC'un  Manth  30. 
)99B. 

Stephen  Cowaji. 

AclMi^  Reputy  Assistant  Seanftaryfor  Wastf 
Monaftement.  Environtrntntol  Mnnaf^cninnt 


Table  1  .—Sites  Preparing  Stte  Treatment  Plans  and  Comment  Recipients 


Stste 


Calitofwa 


Colorado 


Conrwokotn 

HawaM  

idatw   „. 


Illinots  .... 

Iowa 

KentucKy 

Wame  

M«80«in  . 


Newada  

New  Meiuce 


Facility/location 


■Energy  Technology  Engtneenng  Center; 

Canoga  Pafk 

lOanaval  Atomics;  San  Diego  

Lwwranoe    Livsrmofe    t4at)onal    Latxxa- 

4or]y[;  Lwemtofe 
iLMMSWie  Beikeieiy  Latxxatory;  Berkeley 
Lateralory    tor    Energy-Related    MaaWi 

.Resaarcti;  Dawis 

Mare  Island  IMaval  Shipyard;  Vallejo 

Qcand   Junction   Project   Office;    Grand 

Junction 
Ptocky  Flats  Environmental  Techno<«j|y 

Site;  GokJen  

'Knotts  Atomic  'Power  Laboratory;  Vtfio#- 

■sw 
f>9at\  Hartxx  tvtaval  St^ipyard;  Honolulu  . 


ine      fkJational      Latx>ratiKy-iMMt; 

MahoFatts. 
Idaho  National  Engineeiing  Laboratory; 

Waho  Falls  

Argonne   National   Labocatory-East;   Ar- 

0onrw 
Antes  Laboratory;  Ames 

Paducah  Gaseous  Diffusion  Plant;  Pa- 

ducah 
Portsmouth  Naval'Shipyard;  Kittsry  


Wteldon  Spnng  Site  RemefJial  Actton 
ffOfect.  8t  Chartes  County 

(University  of  Msseuii;  CotumtMa  

IttBvcaitB  Test  Site;  itercury  _. 

.Los  Alamos  National  Laboratory,  Los  Al- 
amos 

Sandia  NattonaJ  Labocatory— New  .Mex- 
ico; AltxjQuergue 


Reviewing  agency  recipient  of  comments 


Ot>et  Kawashiga,  Cahiomia  Department  of  Toxic  Substances  Control,  VO.  Box 
«06.  MaMtJodeHO-tO,  Sacramento.  CA  96ftT2-O806. 


Jacqueline  Hernandez -fierardini.  Director.  Bnwironmental  Integration  Group  Colo- 
rado Department  of  Public  Health  and  Envwooment.  43QD  Cherry  Creek  Drive 
South.  Oe-ei&-B2.  Denver.  CO  80222-1530 

Fred  Sotoeuntael,  Air  Monttormg  and  Radiation.  Department  of  Environmental 
Protection.  79  Elm  Street,  6th  Floor.  Hartford.  CT06>06-«1 27 

Tony  Terrell.  US  EPA  (H41).  Region  9.  75 tlawthome  Street.  San  Francisco 
t>V  WIOS. 

iMonson.  >8ureau  Chief.  DEO.  i4T0  Worth  iMHton  Street.  Boise.  ID  63706- 
nMO 


Rtctiard  AUen.  Manager.  Office  of  Environmental  Safety.  Department  of  Nuclear 

.Safety.  1034  Outer  Part(  Drive,  5th  fkXH.  Spnngtield.  IL  62704 
Ken  HatstDwki,  U.S.  EPA  (Iowa  Section).  Region  7.  726  Minnesota  Avenue.  Kan 

sas  C%.  KS  66101 
Caroline 'P  Haigtit.  Director  of  Division  of  ^aste  ManagemenL  14  Rally  Road— 

OMEGA  BIdg..  Frankfort.  KY  40601 
Joan  Serra.  U^    EPA  (HRR-CNN3).  Region  1.  JFK  Redetal  Boikling.  Boston 

VA  02203 
Dan  Tschtrgi.  'Missoon  Department  of  t^atural  Resources.  P  O  Box  176.  Jeffer- 

•WKi'Oty.  "MO  «51Bg-<n  ?€ 

Paul  iLMtendsrter,  Bureau  Chief,  Bureau  of  FeOerai  FaciMies.  Division  of  Envi- 

Tonmental  ProtaolKXi,  t?3  W  Nye  Lane. Carson  Oity.  tWS97lO 
Jim  Seubert.  Envitsnmental  Specialist  525  Cammo.  >Qe  .Los  Alarquez.  Santa  Fe. 


TABLE  1  .—Sites  Preparing  Site  Treatment  Plans  and  Comment  Recipients— Continued 


state 


l^wVodc 


Ohio 


Pennsylvania  .. 
South  Carolina 
Tennessee  

Texas  

Virginia  

Washington  ... 


Faciiity/kxation 

Brooktiaven  Itotkmal  Laboratory;  Upton  . 

Cokxiie  Interim  Storage  Site;  Cotonie  .... 

Knolls  Atomic  Power  Laboratory— Kes- 
selnng;  West  Mitton. 

Knolls  Atomic  Power  Laboratory— Sche- 
nectady; Niskayuna. 

West  Valley  Demonstration  Project; 
West  Valley 

Battelle  Columtxjs  Laboratories  Decom- 
missioning Project;  CdumtHis. 

Femakj  Environmental  Management 
Project;  FemakJ. 

Mound  Plant;  Miamisburg  

Portsnwuth  Gaseous  Diffusion  Plant; 
Portsmouth. 

RMI  Titanium  Inc.;  Ashtabula 

Bettis  Atomic  Power  Latxjratory;  West 
Mifflin. 

Charleston  Naval  Shipyard;  Charleston  .. 

Savannah  River  Site;  Aiken  

K-25  Site,  Y-12  Plant  and  Oak  Ridge 
National  Lat)oratory;  Oak  RkJge  Res- 
ervation; Oak  Ridge. 

Pantex  Plant;  Amarillo 

Norfolk  Naval  Shipyard;  Norfolk 

Puget  Sound  Naval  Shipyard;  Bremerton 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-261-000,  et  al.] 

Questar  Pipeline  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  29.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Questar  Pipeline  Company 

IDocket  No.  CP95-261-0001 

Take  notice  that  on  March  13, 1995, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street.  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  No.  CP95-261- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
removal  a  3-inch  meter  run  and 
appurtenant  facilities  located  in 
Sweetwater  County,  Wyoming,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  states  that  the  meter  run  was 
installed  by  Questar's  predecessor. 
Mountain  Fuel  Resources,  Inc. 
(Mountain  Fuel),  at  the  Steamboat 
Mountain  Meter*  Regulating  Station  to 


Reviewing  agency  recipient  of  comments 


Norm  Drapeau,  Environmental  Engineer  III,  50  Wolf  Road,  Albany,  NY  12233. 


Thomas  Crepeau,  Manager,  Data  Management  Section,  Division  of  Hazardous 
Waste  Management,  Ohio  EPA,  P.O  Box  1049,  Columbus,  Ohio  43216-1049. 


David  Friedman,  U.S.  EPA.  Region  3,  841  Chestnut  BuikJIng,  Philadelphia.  PA 

19107. 
David  Wilson,  Jr.,  Assistant  Bureau  Chief,  8901  Farrow  Road,  Columbia.  SC 

29223. 
Earl  Leming.  Tennessee  Department  of  Environment  arxj  Conservation,  DOE 

Oversight  Office,  761  Emory  Road,  Oak  RkJge,  TN  37830. 

Dan  Pearson,  Executive  Director,  Natural  Resource  Conservation  Commission, 

P.O.  Box  13087,  Austin,  Texas  7871 1-3087. 
DavkJ  Friedman,  U.S.  EPA,  Region  3,  841  Chestnut  BuikJing,  Philadelphia,  PA 

19107 
Jeff  Breckel,  Washington-Oregon  Interstate  Liaison.  Nuclear  and  Mixed  Waste 

Management  Program,  Washington  Department  of  Ecotogy,  P.O.  Box  47600, 

300  Desmond  Drive  SE,  Lacey,  WA  98503. 


receive  natural  gas  from  NGC  Energy 
Resources,  L.P.  (NGC),  for  transportation 
on  Mountain  Fuel's  system,  which  was 
subsequently  acquired  by  Questar.  It  is 
stated  that  the  facilities  were  installed 
under  the  automatic  authorization 
provisions  of  Mountain  Fuel's  blanket 
certificate  in  Docket  No.  CP82-491-000. 
Questar  states  that  the  meter  run  is 
obsolete  because  it  can  no  longer 
measure  the  increasing  volumes  flowing 
from  the  Steamboat  Mountain 
producing  area.  It  is  asserted  that  there 
is  an  existing  6-inch  meter  run  adjacent 
to  the  3-inch  meter  run  which  can 
accurately  measure  the  increasing 
volumes.  It  is  further  asserted  that  the 
proposed  abandonment  would  have  no 
impact  on  Questar's  transportation  for 
NGC  and  no  impact  on  the  average  daily 
design  capacity  or  operation  of 
Questar's  system. 

Comment  date:  April  19.  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

IDocket  No.  CP95-274-0001 

Take  notice  that  on  March  20, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158.  filed  in  Docket  No. 
CP95-274-O00  a  request  pursuant  to 
Sections  157.205,  157.211,  and  157.216 
of  the  Commission's  Regulations  under 


the  Natural  Gas  Act  (18  CFR  157.203, 
157.211,  157.212)  for  authorization  to 
upgrade  its  existing  Olympia  Meter 
Station  and  to  install  looping  facilities 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82^33-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  partially 
abandon  and  upgrade  its  Olympia  Meter 
Station  and  to  construct  and  operate 
approximately  3.73  miles  of  12-inch 
pipeline  loop,  valves  and  a  loop  tie-in 
on  its  existing  Olympia  lateral  at  the 
existing  Rainier  Meter  Station,  all  in 
Thurston  County,  Washington. 
Northwest  states  that  the  upgraded 
station  would  consist  of  two  6-inch 
turbine  meters,  two  4-inch  regulators, 
valves  and  appurtenances.  Northwest 
explains  that  the  loop  would  parallel 
the  existing  Olympia  Lateral,  beginning 
at  the  Ignacio-to-Sumas  gas  transmission 
mainline  and  terminating  about  2,700 
feet  southeast  of  the  Fort  Lewis  Military 
Reservation  boundary.  Northwest  states 
that  these  proposed  facilities  would 
increase  Northwest's  delivery  capacity 
to  Washington  Natural  Gas  Company 
(Washington  Natural)  at  various  meter 
stations  on  the  Olympia  and  Shelton 
laterals  by  approximately  13,370  Dth 
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per  day  and  Miould  .allow  ixK.'ruaiied 
contractual  delivery  pressures  at  the 
Olympia  Meter  StatioD  under -eiufitkn^ 
transportation  af^reements  with 
Washington  Natural,  a  local  distribution 
company 

Northwest  states  that  the  expanded 
facilities  at  the  Olympia  Meter  Station 
would  provide  for  a  design  capacity  of 
.14.54 1  Dth  per  day  of  service  (at  a 
delivery  pressure  of  400  psig). 
NiorthM(e6t.alfto  atates  tbat  the  prqpofied 
lateral  loop  line  would  increase  the 
ciipacitv  of  the  Olympia  lateral  from 
approximately  64.540  to  approximately 
77,910  Dth  per  day  at  637  psig  inlet 
pressure  from  Northwest's  mainline. 
Northwest  explains  that  the  increased 
volumes  and  delivery  jiressure  would  be 
utilized  to  enhance  service  to 
Wasiiington  Natural  under.an  existing 
firm  Rate  Schedule  TF-1  transportation 
agreement  dated  Augitst  15.  1994.  or 
under  any  other  duly  authorized  firm 
transportation  agreement.  Northwest 
states  that  ihe  total  coots  1o  wmove  the 
undersized  metering  facilities  and  to 
construct  the  proposed  upgraded 
metering  facilities,  lateral  loop  line, 
valves  and  loqp  tie-in  are  esfiiuated  at 
approximately  $2,559,300.  North»»est 
further  states  that  the  costs  would  be 
reimbursed  by  Washington  Natural  in 
the  form  of  a  Facility  Cost-of-Service 
Charge  over  9  years. 

Comment  date: May  K.  1995.  in 
accordance  with  Standard  ParagrajJb  G 
at  the  end  of  this  notice. 

3.  IntBTBtate  Utitifies Company,. a 
QivisionarGascs  Diatribution  iyyatems 

I  Docket  No.'CP95-Z78-00«| 

Take  notice  that  on  March  22. 1995, 
Interstate  Utilities  Company,  a  division 
of  Gasco  Distribution  Systems,  Inc. 
(lUC).  4438 East  Pike,  ZanesvfHe,  Ohio 
43701. 'filed  in  Docket  "No.  CP95-27e- 
000  an  application  refjiiesting  a  service 
area  determination  pursuant  to  Section 
7(f)  of  the  "Natural  Gas  Act  (NGA).  M  as 
more  fully  set  forth  in  the  application 
on  file  (With  the  Commission  and  op«n 
to  public  inspection. 

lUC  states  that  it  is  a  small  local 
distrtbulionicompaniy  (LDC)  serving  450 
customeisin  Mikod  County.  West 
Virginia.* .is  stated  that  lUC  reneives 
natural  gas  service  from  Columbia  tGas 
Transmiesiom  CorporatiDn  in  Meif s 
County.  Qfaio.. and  transports  ihe  gas  a 
distance  of  1.5  miles  across  the  C^o 
River.  H  is  further  stated  that  lUC  then 
distributes  the  gas  to  its  retail  customers 
in  West  Virginia  and^nrovides  no 
servioe  totcustoiners  in  .Gthio.  Jt  is 
asserted  ithat  lUC  makes  no  sales  for 
resale,  it  is  explained  ihai  lUC's 
operations  are  regulated  by  the  Public 
Sen'ice  ComnoisBion  of  West  Virf^nia. 


iUCwqueststhat  the  aanuue  area 
determination  consist  of  Mason  County. 
IVest  Virginia,  and  Meigs  County.  Ohio, 
and  IL'Cs  rights-of-way  interconnecting 
Ihe  itwo  counties.  lUC  requests  a 
declaration  that  it  qualifies  as  an  WiC  in 
the  service  area  to  be  determined  for 
purposes  of  Sgction  311  of  the  Natural 
Gas  Policy  Act  (NGPA).  lUC  also 
requests  a  waiver  of  the  regulatory 
requirements,  including  reporting  and 
accounting  requiiementfi,  ordinariiy 
applicable  to  a  natural  gas  c:ompanv 
under  the  NGA  and  the  NGPA. 

Comment  date:  April  19,  1995,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  1o  be  heard  or 
te  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
£j>eFgy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene 'or  a  protest  in  ancordance 
avhh  the  fequirements  oflhe 
Commis.'jion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  XIFR  157.10).  All  protests 
fried  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  acJion  to  be  taken  but  will 
not  serve  to  make  tiieprotestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  noti(£lfiat.  pursuant  to 
the  authortty  corrtairred  in  and  subject  to 
the  jurisdiction  conferred  upon  ttie 
Federal  Ertergy  Regulatory  Commission 
by  Sections  7  and  15  of  the  "Natural  Gas 
Act  and  the  Commission  sKules  of 
Prartrce  and  Proced ore.  a  hearing  wiH 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wtthmthe  time  required  herein,  rf 
theConrnrission  on  hsown  review  of 
the  matter 'finds  that  e  grant  of  the 
certificate  and /or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  neceashy.  -Ff  a  rrrotron  for  leave  to 
intervene  is  timely  "filed,  or  if  the 
Comnusaion  on  its  own  moticm  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Undertbepraiceduiie  herein  provided 
far,  unless  otherwise  advised,  it  will  be 
unnece!»sary  for  applicant  to  appear  or 
be  repieaentBd  at  the  rfaearing, 

•G.  Any  ^cson  or  the  Gommissian  s 
staff  may.  within  45  days  after  itjsuance 


laf'the  instant  notice :biv'  the  Commission, 
fde  pursuant  to  Rule  214  of  the 
Commisaian's  Procedural  Rules  (W  CFR 
985 . 2 1 4 )  a  motion  ta  rnterverte  Tjr  nrrtif  re 
•of ■iirterveTltion  end  punsuant  to  Se<;tion 
157.205  of  the  "Regtilafions  under  the 
NaturaJ  Gas  Act  (18  CFR  157.205)  a 
potest  tfl  the  jBquest.  Jf  no  protest  is 
filed  within  ithe dime  allowed  therefor, 
the  proposed  activity -shall  be  deemed  to 
be  authorized  effactivelhe  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
■protest  is  filed  and  not  withdrawn 
wrthrn  30  days  afterthe  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  he  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
■the  Nat  uM  I  Gas  .^cL 
'Lois«.  Casbi^tl. 
Spcretury. 
jFR  Doc  «5-ei! 73  Filed  4-4-».i:  HAh  iiiiij 

eiLUMC  CDDE4717-A1-P 


TOocket  No.  CP95-266-000,  et  al.J 

Texas  Eastern  Transmission 
■Corporation,  et  at.;  Mature  I  Gas 
Certificate  Filings 

March  2H.  1»«5. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission 
Corporation 

ICkK.kel  No.  CP»5-266-0(«)| 

Take  notice  that  on  March  17,  199."). 
Texas  Eastern  Transmisfiion  .Corporation 
(Texas  Eastern).  5400  Westheimer  Court. 
P.O.  BoK  »642.MouBten.  Texas  77251- 
1642,  filed  in  Docket  "No.  CP95-3B6-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorizatroB  to  construct  a  deliverv* 
point  to  Chevron  U.SA.  Inc.  (Chevron) 
in  Perth  Amboy.  New  Jersey,  under 
Texas  Eastern's  blanket  certificate 
issued  m  Docket  No.  CP82-5  JTS-OOO 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  rn  the 
request  tfrat  is  xm  file  with  the 
Commission  and  open  to  ptiblic 
inspection. 

Texas  Eastam  proptdses  to  install  a  4- 
inch  check  Vjalve  on  its  line  in 
Middlesex  County.  New  .Jersey  to  make 
deliveries  of  .u,p  to  10,000  Dth/d  to 
Chevron's  Perth  Amboy  Refinery. 
Chevron  would  reimburse  Texas  Eastern 
for  the  $28,000  cost  of  such  lap. 

Comment  date:  May  12, 1995.  in 
accordance  with  Standard  Paragraph  C 
at  tthe  end  of  this  notio*'. 


2.  lUd» Gateway  Pipdae  Conipasy 

jDocket  No.  CP95-281-000r 

Take  not^  that  on  March  24, 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston. 
Texas  77251-1478,  filed  in  Docket  No. 
CP95-281-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
and  remove  a  550  horsepower 
compressor  uxiit  located  at  its  Jackson 
Storage  Compressor  Station,  Rankin 
County,  Mississippi,  aH  as  more  fiiTIy 
set  forth  in  the  application  on  file  with 
the  Commission  axid  open  to  public 
inspection. 

Koch  Gateway  proposes  to  remove  its 
Unit  No.  5  compressor  from  service  at 
the  Jackson  Storage  Compressor  Station 
site.  Koch  Gateway  states  that  the  Unit 
No.  5  convpres6<»  has  not  been  used  in 
the  past  two  years  and  Koch  Gateway 
does  not  anticipate  needing  the 
compresaor  unit  at  its  piresent  location 
for  the  foreseeable  future.  Kocb  Gateway 
states  that  it  proposes  to  place  the  skid- 
mounted  unit  in  warehouse  inventory 
until  such  time  the  unit  Is  returned  to 
service. 

Koch  Gateway  states  thet  the 
proposed  abandonment  is  in  the  publit: 
interest  and  will  have  no  effect  on  its 
existing,  customers. 

Comment  date:  April  la,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transnrission 
CorporatioH 

IDocket  No.  CP95-28;}-000| 

Take  notice  that  on  March  24, 1995. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25J14- 
1599.  Ftled  in  Docket  No.  CP95-283-000 
a  requpst  pursuant  to  Sectioa  157.205  of 
the  CoiTimission's  Regulations  to 
construct  and  operate  fiacilitie»  for  a 
new  poiat  of  dehvery  to  Orwell  Natural 
Gas  (Orwell)  located  in  Trumbull 
County.  Ohio  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000.  ptnstnitf  to  Section  7  of  the 
Natural  Gas  Act,  aQ  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  acd  open  to  public 
inspectioa. 

Colurabia  proposes  to  construct  and 
operate  a  2-i3id»  tap  and  gas  sajnpler  on 
Columbia's  Line  FV-354  to  provide  a 
newr  point  of  delivery  m  ordJef  to 
prtmde  fimt  tsansportaCiiiui  service  for 
up  to  250  dekatherms  fdthl  per  day  and 
upttr35.0Ct>dtii  annually,  for 
residential  ose,  for  Orwell  in  TiTuahulF 
CouBty,  Okao  under  Cobjsibia's  Rate 
Schedttie  GTS  or  bma  capacity-  ideasd 
by  other  shippers  within  certifiealKi 


entitlencDts.  Cohurtbia  stales,  that  there 
is  no  inrpact  on  Coltimbia's  existing 
peak  day  obligations  to  its  other 
customers  as  a  result  of  the  construction 
and  operaCicB]  of  these  facilities. 
Columbia  states  that  Orwell  would 
reimburse  Columbia  for  the  cost  of  these 
facilities  estimated  to  he  S3Ss4t5. 

Comment  date:  May  12, 1935,  ia 
accordance  with  Stamdard  Far^raph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  beard  or 
to  make  any  protest  writh  Ec£ereQce  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,^  DH  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385211) 
and  the  Regulations  under  the  Natural 
Gas  Act  fl8  CFR  I57.10)i  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wilt 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuarrt  to 
the  authority  contain^  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sectioos  7  and  IS  of  the  Nataial  Gas 
Act  and  the  CoeuBissioo's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
ConmiissLon  or  its  designea  on  this 
application  if  no  modoD  to  intervoic  is 
filed  within  the  tdne  required  herein,  if 
the  Commissitm  on  its  owx  review  of 
the  matter  htkds  that  a  grant  of  the 
certificate  and/or  perBJssicn  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity,  ff  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commtssfon  on  its  crvm  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  stich  bearing  will  be  duly 
given. 

Under  the  procedure  henm  provided 
for,  untess  otherwise  adrrsed,  it  will  be 
unnecessary  for  appHcant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Cofninissien's 
staff  may,  wil)nn  4S  c^ys  after  isstaance 
of  the  instant  notice  by  the  Commissiofl. 
file  pursuant  to  Ruke  214  of  the 
Comimssioii's  Procedural  Rules  (18  CFR 
385.214)  a  motion  X&  i«tentene  or  notice 
of  imervQition  and  purs»^if  fo  Sectfon 
157-205  of  the  Rcgnlstiom  under  the 


Natural  Ga«  Act  fl8  CFR  157.205^)  a 
protest  to  the  request.  If  no  protest  is 
filed  witlmvthe  time  allowed  therefor 
the  piropoaed  activity  shall  be  deemed  to 
be  anfhorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  fi-led  and  not  withdrawn 
witbir»  3e  days  after  the  time  a  I  lowed 
for  filing  a  protest,  the  instanf  request 
shall  be  treated  as  an  application  for 
author izatioft  pursuant  to  Sectien  7  of 
the  Natural  Gas  Act. 
L«is  D.  Cashelf, 
Secretary: 
IFR  Doc.  95-8272  Filed  4-4-95;  «:«  amf 

BILLING  COOE  6717-01-P 

[Project  No.  11422-001  Waho] 

Dike  Hydrt>etectric  Partners,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

Marcii  ,30.  199.5. 

Take  notice  that  Dike  Hydroelettric 
Partners,  fee.,  peiiiiittee  for  the  Dike 
Project  No.  11422,  has  requested  that  its 
prelin«nary  permit  be  terminated.  The 
prehminary  permit  for  Project  No 
1 1422  was  issued  January  10,  1994,  and 
would  have  expired  December  31,  T996. 
The  project  would  have  been  located  on 
the  Snake  River,  Ehnore  Coimty,  Idaho. 

The  Permittee  filed  the  reqwest  on 
March  16,  1995,  aad  the  prelrminary 
permit  for  Project  No.  1 1422  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  nntess 
that  day  is  a  Saturday.  Sunday  or 
hoHday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  piroject  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Casfaelf . 
Secretary. 

IFR  Doc.  95-8267  Filed  4-4-95:  8:45  amf 
BILLING  COOE  6717-01-M 


[Project  Ho.  11415-001  Wastiington] 

Rock  Creek  Hydroelectric  Co.;  Notice 
of  Surrender  of  Prelimirtary  Permit 

March  30s  1995. 

Take  notice  that  Roc;k  Creek 
Hydroelectric  Company,  permittee  for 
the  Rock  Creek  Project  No.  11415.  has 
requested  that  its  preKminary  permit  be 
terminated.  The  preliminary  pernrit  for 
Project  No.  1 1415  was  issued  fuly  3f^. 
1993,  and  would  have  expired  June  30, 
1 996.  The  project  wouW  have  been 
located  on  Rodt  Creek,  Cowlitz  Coim*y. 
Washington. 
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The  Permittee  filed  the  request  on 
March  14. 1995.  and  the  preliminary 
permit  for  Project  No.  11415  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day 

Lois  D.  Cashell. 
Secretary. 

jFR  Doc.  95-S266  Filed  4-4-95;  8:45  am| 
BiLLmc  cooe  stit-oi-m 

[Proi«ct  No.  11399-001  Oregon] 

Tumalo  Irrigation  District;  Notice  of 
Surrender  of  Preliminary  Permit 

March  30.  1995. 

Take  notice  that  Tumalo  Irrigation 
District,  permittee  for  the  Bend  Canal 
Project  No.  11399,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11399  was  issued  December  28.  1993, 
and  would  have  expired  November  30. 
1996.  The  project  would  have  been 
located  on  the  Deschutes  River.         •   • 
Deschutes  County,  Oregon. 

The  Permittee  filed  the  request  on 
March  17,  1995,  and  the  preliminary 
permit  for  Project  No.  11399  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  on  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  Cashell, 
Secretary. 
IFK  D(x:.  95-8265  Filed  4-4-95:  8:45  ami 

BH.LINO  COOC  STir-OI-M 


[Docket  No.  RP95-21 3-000] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

March  30,  1995. 

Take  notice  that  on  March  28.  1995. 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  Second  Revised 
Sheet  No.  9.  proposed  to  be  effective 
April  1,  1995. 


MRT  states  that  the  purpose  of  the 
filing  is  to  retire  Substitute  First  Revised 
Sheet  Nd.  9  which  provided  for  the 
disposition  of  Account  Nos.  191  and 
858  costs,  and  reserve  Sheet  No.  9  for 
future  use. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  all  of  its  former 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas.  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1.385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  6. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

jFR  Doc.  95-8270  Filed  4-4-95:  8:45  am] 
BiLUNO  cooe  6717-01-M 


[Docket  No.  RP93-206-004] 

Northern  Natural  Gas  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  30.  1995. 

Take  notice  that  on  March  27.  1995. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1.  the  following 
tariff  sheet,  effective  March  11,  1995: 
.Substitute  First  Revised  Sheet  No.  263A 

Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission's  Order  issued  March 
10,  1995,  in  Docket  No.  RP93-206-O03, 
to  revise  the  termination  date  of  the 
Carlton  Resolution  to  October  31, 1995. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 


on  or  before  April  6.  1995.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  [iroceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretory. 

jFR  Doc  95-8268  Filed  4-4-95;  8:45  am| 

BILLING  COOE  67t7-01-M 


[Docket  No.  RP94-325-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Informal  Settlement 
Conference 

March  30,  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday.  April  6. 
1995.  at  10:00  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street.  NE..  Washington.  DC 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Carmen  Gastilo  at  (202)  208- 
2182  or  Kathleen  Dias  at  (202)  208- 
0524. 

Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  95-8269  Filed  4-4-95;  8:45  am) 
BILUNG  COOE  6717-01-M 


[Docket  No.  CP95-280-O00] 

Williams  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

March  30.  1995. 

Take  notice  that  on  March  23. 1995. 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP95-28O-O00  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  pipeline,  construct  pipeline, 
relocate  domestic  customers,  and  uprate 
the  pressure  of  pipeline  under  William's 
blanket  certificate  issued  in  Docket  No. 
CP82^79-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  commission  and  open  to  public 
inspection. 
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WilliaJOA  stales tdMt  it  pvofMisesfl>to 
abandon  approximately  15.AaifIesof 
10-inch  pip>eline  aaA  construct 
approximately  15.8  miles  of  8-inch 
replacement  pipeline,  (2)  toteiocate  11 
domestic  customers,  and  (3)  to  upcale 
2.2  miles  of  existing  a-Dnci  pipeline, 
located  in  Labette  and  Montgomery 
Counties,  Kansas. 

Williams  states  further  that  the 
con«tncti«n  cost  is  esTlinated  k>  be 
$2,270.^10,  the  nckim  cost  fs  estrmafed 
to  be  $-.  ..-i70.  and  the  salvage  vahie  is 
esti  mated  to>  be  $43^000. 

Any  person  or  the  CoHn»issio»'s  stafi 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commi&siork, 
file  pursuant  to  Rufe  214  of  the 
Coiiuiitssioa'&  Frocedvrai  Rules  U)i  CFR 
385.214)  a'aaatioi>k>knlerveD«  or  notice 
of  in(erveolia>  and  pMUSuarK  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  flft  CFR  157.2fl5>  a 
protest  to  the  request.  If  no  protest  i* 
filed  within  the  time  allow«d  tharefar, 
the  proposed  acttvity  shall  be  deemed  to 
be  authorized  efiecfive  rhe  day  after  the 
time  allowe«t  far  fiHng  a  protest.  Pf  ff 
protest  is  fited  and  not  wfth<frawn 
within  30 days  a^er  the  time  attowwrf 
for  filing  a  protest,  the  instBnt  request 
sha  It  be  treated  as  an  appfccabon  for 
authorizatiow  ptrrsBanf  Trr  Section  7  of 
the  NalMTaF  Gas  Act. 
Lois  D.  Casfaelt. 
Secretary. 

IFR  Doc  95-82Bt  Filed"  4-4-95;  8:45  ami 
BILUNO  COOE  67T7-0V4*. 


[Docket  No^  cnOS  »**  00»>  e(  at.) 

Oklahoma  Gas  &  Electric  Company,  el 
ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

•March  28.  1995. 

Take  notice  that  the  foUowing  fiiings 
have  been  made  with  the  Commission: 

1.  OklaJkoma  Gas  aai  tiecthc  Company 

jDocker  No.  ER95-64*-O00l 

Take  notice  that  on  March  21, 1995. 
Oklahoma  Gas  and  Electric  Company 
(OG&E).  tendeied  foe  fiUngaoiendments 
to  its  February  24.  1995.  filing  to  the 
Supplemental  Power  Purcba«» 
Agreement  with  the  Oklahoma 
Municipei  Po*m«f  Ajithority  (OliCA). 
OGSE  also  Ele  a  Notice  of  CanceUalioA 
effective  September  30,  1996.  as  lo- the 
Su^plemeoiai.  Pcwwei  Purcfaafle 
Agreeoient. 

Copies  of  this  frhag  have  been  sbH  to 
OMPA,  the  Oklahoma  Coqwrafkm 
Coinmrasion,  and  rhe  AricaBsas  Pwbiic 
Service  CommBSion. 


Comment  sfote:  Apry\  11.  1995s  m 
accordance  with  Slflfjcfenl  Paragraplv  E 
at  the  en<f  of  tbas  notiire. 

2.  Coastat  Terhnolngy  neminicana.  S.A. 

IDockeCNb:  BCa&-37-aM| 

On  March  21.  MS5,  Cbas«a* 
Technology  Don»inica««,  SA. 
("AppiicanO,  c/»  Meswwa' *  Messina', 
Calle  Fanhno  Falto  Nb.  55.  Santa 
Domingo,  EXominicarr  Rep«Wi€.  fTterf 
with  the  Fedeiaf  Enerf^  Regnfefoiy 
Commission  an  a^lj<;ati<m  for 
detenm nation  of  exempt  wholesale 
generator  status  pucsuant  to  Part  3£S  ot 
the  Commission's  Regulations. 

Applicant,  a  Dominican  Repab)ic 
corporation  intends  to  operate  and 
maintain  aTI  or  part  of  certain  generating 
facilities  in  Ddmrnrcan  Repubfic.  These 
facilities  witt  consist  of  two  dSeser 
electric  generating  fecfftffes  located  in 
Puerto  Plata.  Dominican  Republic. 

Comment  date:  Aprif  11.  r9«iS,  hi 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wiJI  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  tfie  application. 

3.  afmmtkecbric  Cmnpany 

[Docket  Na.  ER95-423-000r 

Take  notice  that  on  Match  3. 1995,  FI 
Paso  Electric  Corapany  teixleied.  ioe 
filing  an  amendment  in  the  abowe- 
referenc-ed  dockeL 

Commeal  date.  April  11.  19Q5s,  i» 
accordance  with  Standard  Paragraph  E 
at  the  end  o<f  this  notice. 

4.  Envon  We^f^v  I^viif  HeOn^  nic. 

IDockatNo.  ER9S-609-<MOk 

Take  notice  that  on  March  13s  19Q5s 
EnroB>  Ptjwer  Marketing,  Inc.  tendered 
for  filing  a  Certificate  of  Coocwrence  in 
the  above-referenced  docket. 

Commeat  «to*e.  April  1 1 .  19i6^  in 
accordaace  vrith  Standard  Paiafcaph  E 
at  the  end  of  this  notice. 

5.  Sair  Diego  Gas  ft  Electric  Company 

[Docket  Na.  ER96-647-O00* 

Take  notice  that  on  Match  6.  19l«, 
San  Diego  Gas  4  Ele<:rric  Company 
(SDG&E)  tendered  for  fiirag  laid. 
acceptance,  an  Interchan^  Agieen»«al 
( Agreemeat)  betvreen  SDGS*  and  LGfcE 
Power  Marketing  Inc.  (Lf^). 

SDGAE  requests  that  the  Cowimissitwi 
allow  the  Agreement  to  become  effective 
OB  tiu  tst  cby  oi  May ,  199&  or  at  the 
earliest  po6sihi%  date; 

Copies  of  this  filing  were  served  upon 
the  PuWic  Utilities  Commission  ei  the 
State  of  Ca£ifarn»  and^  LPM. 

Comment  date:  A^til  11, 1995.  i» 
accordance  wrt h  Starutwd  Paw<rapfc  E 
at  the  Mui  oi  this  aotire. 


&•  f.*j€KKR9  UTiflnVCS  m.t9^Vp9fl^ 

(Docket  No.  ES95-25-O0O1 

Take  notice  that  on  March  20.  %9B&. 
Citizens  Utilities  Company  (Citiarosjk- 
filed  an  application  recyuestiofg  an  order 
from  the  Commission: 

flj  Discfaiming  jurisdiction,  under 
§  204  of  tile  Federal  Power  Act.  over 

Citizens'  periodic  stock  dividend 
program,  or 

(2)  Alternatively,  authorising  Qtizens' 
quarterly  stock  dividend  pogrom 
without  limitatio*  oi  tiBie. 

Comment  date:  April  19.  1995,  in 
accordance  with  Standard  PVrap'opli  E^ 
at  the  end  of  this  notice. 

7.  Dianna  L.  Green 

IDqcIrT  N«.  nD-28i73-«Mf 

Take  notice  that  on  Mafch  21. 1995s. 
Dianna  L.  Cieen  (Applicant)  tendered 
for  filing  an  application  uoder  Soction 
305(b)  of  the  Federal  Power  Act  to  ho£d 
the  folk)wing  positioas: 

Officei>— E)uquesae  LighC  CorajMoy 
Outside  Dirw:tot— PNC  Bank  Corpi 

Comment  date-  April  12.  18*5,  in 
accordance  with  Staodionk  Paijgjjyfc  E 
at  the  end  of  this  notice 

8.  Stuart  Heydt 

(Docket  No.  IP-2<?>  W t 

Take  notice  that  ouMiarch  21. 1995, 
Stuart  HeydTfApph<ant)  tendered  fbr 
filing  an  application  under  Section 
305(lr)  of  the  Federal  Power  Act  t»  hoW 
the  foHowing  positions: 

Director — Penasyiwaaia  Po*»«r  Ik  Lij^t 

Company 
Director— PNC  Bank.  N*. A. 

Comment  date:  AprfP  12,  19«V.  is 
accordance  with  Standard  Pfera}»r?pH  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  de.tiiing  trr  be  heartf  or 
to  protest  said  filing  shrraW  fi^e  a 
motion  fo  intervene  or  pnjfest  vrirh  the 
Federal  Energy  R^ateforv-  CommTS^rort 
825  North  Capitd  Street.  N'.E., 
Washington,  D.C  2042tv  in  arctsrrfance 
with  Rules  211  and  214  of  the 
Commission's  Rtites  of  Practice  anfi 
Procedlire  (19  CFR  3B5.2T1  and  18  CFM 
385.214).  AH  such  mofiona  orprotrr;?>K 
should  be  filed  on  orbeffcrre  rhe 
comment  date.  Protests  will  be 
considered  by  the  Couiiuission'  m- 
deterraininf;  the  aypropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  tto  the  proceeding-. 
Any  person  wrshing  to.  become  a  party 
must  fife  a  motion  tornfervene.  Copies 
of  this  fihnf^  are  oa  6*e  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheil. 

Secretary 

jFR  Doc.  95-8271  Filed  4-4-95;  8:45  ami 

BILLMO  COOC  (Tir-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-a0384;  FRL-4944-«] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  In.secticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  May  5.  1995. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-303841  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divisions  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SVV,, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
conHdential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  Biopesticides  and 
Pollution  Prevention  Division  (7501VV), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 


Rm.  CS51B6,  Westfield  Building  North 
Tower.  2800  Crystal  Drive,  Arlington, 
VA  22202,  (703)  308-8709;  e-mail: 
kumar.rita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  to  register  the 
pesticide  products  containing  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  .^(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  68230-E.  Applicant: 
Biospherics  Incorporation.  12051  Indian 
Creek  Court.  Beltsville.  MD  20705. 
Product  name:  Wingdinger  H^O. 
Biochemical  Insecticide.  Active 
ingredient:  Xylitol  at  40  percent. 
Proposed  classification/Use:  None.  For 
control  of  houseflies  indoors. 

2.  File  Symbol:  68230-R.  Applicant: 
Biospherics  Inc.  Product  name: 
Wingdinger  Gel.  Biochemical 
Insecticide.  Active  ingredient:  Xylitol  at 
40  percent.  Proposed  cla.ssification/Use: 
None.  For  control  of  houseflies  indoors. 

3.  File  Symbol:  4822-URO.  Applicant: 
S.  C.  Johnson.  Incorporation,  1525  Howe 
St.,  Racine,  WI  53403.  Product  name: 
Off!  Moth  Proofer  1.  Insecticide/ 
Miticide.  Active  ingredient:  Cedarleaf 
oil  at  85  percent.  Proposed 
classification/Use:  None.  For  moth 
repellency  and  control. 

4.  File  Symbol:  4822-URI.  Applicant: 
S.  C.  Johnson,  Inc.  Product  name:  Off! 
Moth  Proofer  2.  Insecticide/Miticide. 
Active  ingredient:  Cedarleaf  oil  at  90 
percent.  Proposed  classification/Use: 
None.  For  moth  repellency  and  control. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 

/ 


the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  24.  1995. 

Flora  Chow, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

jFR  Dt>c  95-8085  Filed  4-4-95;  8:45  ami 

BiLUNC  CODE  &M0-50-F 

[OPP-64026;  FRL  4943-8] 

Methomyi;  Request  to  Delete  Certain 
Outdoor  and  All  Indoor  Non-Food 
Uses,  DuPont  Agricultural  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended,  7  U.S.C.  136 
d(f)(l).  EPA  is  issuing  this  notice  of 
receipt  of  request  by  DuPont  to  delete 
certain  outdoor  and  all  indoor  non-food 
uses,  including  but  not  limited  to,  fur- 
bearing  animal  units,  poultry  houses, 
commercial,  industrial  and  institutional 
areas  (outdoor),  meat  and  poultrj' 
processing  plants,  and  garbage  areas 
from  their  manufacturing  use 
registrations  for  methomyi.  The  public 
is  invited  to  submit  comments  within  30 
days  of  this  notice  regarding  the 
appropriateness  of  EPA  granting  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  FIFT^,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  cancelled  or 
amended  to  terminate  one  or  more  uses 
(7  U.S.C.  136  d  (0(1)).  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  pubHsh  in  the 
Federal  Register  a  notice  of  the  receipt 
of  the  request  and  allow  30  days  (or  90 
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days  for  minor  agricultural  uses)  for 
public  comment.  Thereafter,  the 
Administrator  may  approve  such  a 
request.  EPA  may  waive  the  comment 
period  if  requested  to  do  so  by  the 
registrant,  or  if  continued  use  would 
pose  an  unreasonable  adverse  effect  on 
the  environment. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  an  application  by  DuPont 
Agricultural  Products,  Walker's  Mill, 
Barley  Mill  Plaza.  P.O.  Box  80038, 
Wilmington.  DE  19880-0038,  to  delete 


certain  outdoor  and  all  indoor  non-food 
uses  for  the  two  methomyi  registrations 
listed  below  in  Table  1.  These 
registrations  are  identified  by 
registration  number,  product  names, 
active  ingredient,  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  the  continuation  of  the  subject 
uses  may  wish  to  contact  the  registrant 
within  30  days  after  the  publication  of 
this  notice,  to  discuss  withdrawal  of  the 
applications  for  deletions  or  possible 
transfer  of  the  registrations. 

The  registrant  is  requesting,  and  EPA 
is  providing  a  30-day  comment  period 


because  the  Agency,  has  been  informed 
by  the  registrant  that  it  contacted  all 
registrants  of  methomyi  fly  baits  last 
year  of  its  decision  not  to  support  that 
use,  and  has  not  been  selling  the 
product  to  fly  bait  formulators  since 
December  31, 1993.  Also,  because  the 
deletions  are  being  requested  in  accord 
with  an  EPA  request  that  the  registrant 
propose  risk  mitigation  measures  to 
address  the  Agency's  methomyi  worker 
safety  concerns,  the  Agency  considers  a 
30-day  comment  period  to  be 
appropriate  in  length. 


Table  1.  —  Registrations  Subject  to  Deletion  Requests 


EPA  Registration  No. 

Product  Name 

Active 
Ingredient(s) 

Delete  From  Label 

352-366  

DuPont  Methomyi  Tectinical  

DuPont  Composition 

Methomyi , 

Methomyi  

All  indoor  non-food  uses  such  as  dog  kennels,  fur- 

352-361  

tjearing  animal  units,  farm  buildings,  poultry  houses, 
commercial,  industrial  and  institutional  areas  (out- 
door), eating  estatjiishments  (outdoor),  food  proc- 
essing, handling  and  storage  plants/areas  (outdoor), 
garbage   areas,   gartiage  cans,   trash  btns,   meat 
processing  plants  (nonfood  areas),  poultry  process- 
ing plants  (nonfood  areas). 

All  indoor,  non-food  uses  such  as  dog  kennels,  fur- 
bearing  animal  units,  farm  buikJings,  poultry  houses, 
commercial,  industrial  and  institutional  areas  (out- 
door), eating  establishments  (outdoor),  food  proc- 
essing, handling  and  storage  plants/areas  (outdoor), 
garbage  areas,  garbage  cans,  trash  bins,   meat 
processing  plants  (nonfood  areas),  poultry  process- 
ing plants  (nonfood  areas). 

III.  Existing  Stocks  Provisions 

The  Agency  intends  to  authorize 
registrants  to  sell  or  distribute  existing 
stocks  of  product  under  the  previously 
approved  labeling  for  a  period  of  18 
months  after  approval  of  the  deletion 
requests,  subject  to  the  imposition  of 
other  restrictions  resulting  from,  e.g. 
special  review  actions. 

List  of  Subiects 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  March  21, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  95-7958  Filed  4^-95;  8:45  am] 
BtLUNQ  COOE  6660-60-F 


[PF-623;  FRL-4945-1] 

Miles.  Inc.;  Notice  of  Filing  of  Pesticide 
Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  received  from  Miles. 
Inc.,  petitions  to  establish  pesticide 
tolerances  for  phostebupirim  and 
cyfluthrin  in  or  on  various  com 
commodities. 

ADDRESSES:  By  mail,  submit  wrritten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  IX  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  ArUngton,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 


Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  F^roduct  Manager 
(PM  14),  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-305-6600;  e- 
mail:  Forrest. Robert@epamail.ep)a.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  Miles,  Inc.,  P.O.  Box  4913,  Kansas 
City,  MO  64120,  notices  of  fihng  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a)  for 
the  the  following  pesticide  petitions  to 
amend  40  CFR  part  180  to  establish 
tolerances  for  certain  pesticide  in  or  on 
various  com  commodities. 

1.  PP 1F4025.  Miles,  Inc.,  has 
proposed  amending  40  CFR  part  180  to 
establish  tolerances  for  phostebupirim, 
0-l2-(l,l-dimethylethyl-5-pyrimidinyl) 
O-ethyl  O-(l-methylethyl) 
phosphorothioate,  in  or  on  the  following 
raw  agricultural  commodities:  com, 
fi^sh  at  0.01  part  per  milHon  (ppm); 
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iMm.  {p«in.  ReM  and  pop  at  0.01  ppm: 
and  com  fore^  at)d  fodtier.  Held.  pop. 
and  swe«(  at  O.Ol  ppm.  The  proposed 
analytical  method  ior  determining 
residues  is  gaa-liquid  chromatography 

2  PP  1F4026.  Miles.  Inc..  has 
proposed  amending  40  CFR  18U.436  to 
e<4ablish  lobrances  for  cyfluthrin. 
cyano  (4-flkioro-2- 
phenoxyphaayl)niethyl-3-(2,2- 
ditiiloroothyl)-2.2- 

diniethylcyclopropanecarboxylate.  in  or 
on  the  following  raw  agricultural 
(.ommodities:  com,  fresh  at  0.01  part  per 
million  (ppm):  com.  grain.  Held  and  pop 
ot  0.01  ppm;  and  corn  forage  and  fodder, 
field,  pop.  and  sweet  at  0.01  ppm.  TTie 
proposed  analytical  method  for 
determining  residues  is  gas-liquid 
chromatogrsphy 

List  of  Sublet  ts 

Environmental  protection. 
.Agricutturai  commodities.  Pesticides 
and  pests. 

Sj^thantf-  21  U.S.C  34(ia  hiwI  .I4H. 

Dated:  March  21,199.5. 

Slephea  L.  Jofanaoa, 

DimctOT,  RegiMtnttion  Divition.  Office  of 

Petiticide  Proftnuns 

IFK  I>rx:  95-R0W4  Fitnd  4--I-S5:  «:4S  ami 
BituNGCOOc  weo-sA-r 

(OPP-303MA;  FRL-4MO-8) 

Rohm  and  Haas  Co.;  Approval  of 
Pesticide  Product  Re9istratk>ns 

AGENCY:  Environmental  Protection 
Agency  <EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
.\gency  approval  of  applications 
submitted  by  Rohm  and  Haas  Company, 
to  conditionallv  register  the  pe.sticide 
products  Enable  2F,  RH-7592  Technical, 
and  Indar  WSP  containing  a  new  active 
ingredieat  not  included  in  any 
previously  ref^ered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenlicide  Act  (FIFRA).  as  amended. 
FOR  RlRTTCfl  VtfaORIflATION  CONTACT:  By 
mail:  Cynthia  GiJes-Parker,  Product 
Manager  (PM)  22.  Registration  Division 
(75050,  Office  of  Pesticide  Programs. 
401  M  St.  SW..  Washington.  DC  20460 
Office  location  and  telephone  number. 
Rm.  229.  CM  #2,  Environmental 
Protection  Ageucy.  1921  )«fferson  Davis 
Hwy.  ArKngton.  VA  22202,  (703-305- 
554©). 
•O^PtEMEMTARY  t4l=0«MATK)N:  EPA 

iMued  a  notice,  put^lished  in  the 
Federal  Register  of  February  5. 1992  (57 
FR  4450).  which  announced  that  Rohm 


and  Haas  Co..  100  Independence  Mall 
West,  Philadelphia.  PA  19106,  had 
submitted  applications  to  (X)nditionally 
register  the  pesticide  products  Indar  2F 
(now  known  as  Enable  2F)  and  RH-7592 
Technical  (EPA  File  Symbols  707-EGR 
and  707-EGN).  containing  the  active 
ingredient  fenbuconazole  alpha-|2-(4- 
chlorophenyl)ethyl)-alpha-phenyI-lH- 
1.2.4-triazole-l-propanenitrile  at  22.8 
and  98.3  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

EPA  later  received  an  application 
from  the  company  to  register  the 
product  Indar  75WSP  (EPA  File  Symbol 
707-EGO),  containing  the  active 
ingredient  fenbuconazole  at  75  percent 
However,  since  the  notice  of  receipt  of 
application  was  not  published  in 
federal  Register,  as  required  by  FIFRA. 
as  aiiiendwl,  interested  parties  may 
submit  written  comments  within  30 
days  from  the  date  of  publication  of  this 
notice  for  this  product  only. 

The  applications  were  approved  on 
February  15.  1995.  for  one  technical  and 
two  end-use  products  listed  below: 

1.  RH-7S92  Technical  for  iormulation 
and  manufacture  of  fungicides  only 
(EPA  Registration  Number  707-230). 

2.  Enable  2F  for  disease  control  on 
pecans  (EPA  Registration  Number  707- 
231). 

3.  Indar  75WSP  for  use  to  to  control 
difieases  on  apricots,  cherries. 
ne<;tarines,  and  peaches  (EPA 
Registration  Number  707-239). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  fenbuconarol^, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  and 
its  pattern  of  use,  application  methods 
and  rates,  and  level  artd  extent  of 
potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  fenbuconazole 
during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  thet  use  of  the 
pesticide  is.  in  the  public  interest. 


These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  ,'^c)(7){C).  If  the  conditions  are 
not  complied  with  the  registrations  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e).  The  terms  of 
the  conditional  registrations  will  require 
Rohm  and  Haas  Company  to  submit  the 
following  studies: 

1.  Fish  Life  Cycle  (Guideline 
Reference  Number  72-5). 

2.  Growth  and  Reproduction  of 
.\quatic  Plants  -  Tier  2  (123-2). 

3.  Droplet  Sixe  Spectrum  (201-1) 

4.  Drift  Field  Evaluation  (202-1). 

5.  Storage  Stability  of  Fenbuconazole 
Reflecting  a  49-month  Storage  Period 
(171-4(e|). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effe<.ts  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
fenbuconazole. 

A  copy  of  this  fact  sheet,  whir:h 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  llie 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield.  VA  22161 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
.scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspe<:tion  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW..  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Aotherity:  7  l'  S:C.  136. 


List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 
Dated:  March  22. 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-7959  Filed  4-4-95;  8:45  am] 
BILUNG  COOC  6S60-SO-F 

[PF-624;  FRL-4948-2] 

Rohm  &  Haas  Co.;  Notice  of  Filing  of 
Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Rohm  &  Haas  Co.  p)etitions  to  establish 
pesticide  tolerances  for  benzoic  acid, 
3,5-dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide,  in  or  on  apples 
and  walnuts. 

ADDRESSES:  By  mail,  submit  vvTitten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  net 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rick  Keigwin,  Product  Manager 
(PM-10),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  713,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Ariington,  VA,  (703)-305-7618;  e- 
mail:  keigwin.rick@epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 


from  the  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  notices  of  filing  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a)  for 
pesticide  petitions  (PP)  4E4375  and 
4F4280  to  amend  40  CFR  part  180  to 
establish  tolerances  for  benzoic  acid. 
3.5-dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide,  in  or  on  the 
raw  agricultural  commodities  apples  at 
1.0  part  per  million  (ppm)  (PP  4E4375) 
and  walnuts  at  0.1  ppm  (PP  4F4280). 
The  proposed  analytical  method  for 
determining  residues  is  HPLC 
separation  with  UV  detection. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Audiority:  21  U.S.C.  346a  and  348. 

Dated;  March  30. 1995. 

Susan  Lewis, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  95-8345  Filed  3-31-95;  1;06  pm| 

BILUNG  CODE  6S60-S0-F 


(OPP-66209;  FRL-4943-41 

Mevinphos;  Amendment  to 
Cancellation  Order  and  FIFRA  Section 
6(g)  Notification 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  amended 
cancellation  order. 

SUMMARY:  On  June  30,  1994,  Amvac 
Chemical  Corporation  (Amvac)  of  Los 
Angeles,  California,  requested  voluntar>' 
cancellation  of  all  registrations 
containing  mevinphos  {2-carbomethoxy- 
1-methylvinyl  dimethyl  phosphate, 
alpha  and  beta  isomers,  trade  name 
Phosdrin).  Pursuant  to  section  6(f)(1)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA  canceled 
all  mevinphos  registrations  on  July  1, 
1994.  The  Cancellation  Order  contained 
certain  limitations  upon  the 
distribution,  sale,  and  use  of  existing 
stocks  of  canceled  pesticide  products 
containing  mevinphos.  EPA  has 
modified  the  existing  stocks  provision 
of  the  Cancellation  Order  to  extend  the 
period  for  sale,  distribution,  and  use  of 
existing  stocks  of  certain  canceled 
products  containing  mevinphos  through 
November  30, 1995.  At  the  end  of  this 
period,  all  product  in  the  channels-of- 
trade,  including  product  in  the  hands  of 
growers,  will  be  subject  to  a  recall 
which  has  some  provisions  for 
reimbursement.  Product  sold  after 


February  27, 1995,  wall  be  labelled  with 
additional  protective  requirements.  This 
notice  also  amends  the  timeframe  for 
reporting  the  possession  of  canceled 
mevinphos  products  as  required  under 
section  6(g)  of  FIFRA. 
DATES:  The  amended  cancellation  order 
became  effective  January  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Dumas,  Special  Review- 
Branch,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  3rd  floor,  2800 
Crystal  Drive,  Arlington.  VA.  (703)  308- 
8015. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

On  June  30, 1994,  Amvac  requested 
voluntary  cancellation  of  all  pesticide 
product  registrations  containing 
mevinphos  as  an  active  ingredient.  On 
July  1, 1994,  EPA  issued  a  Cancellation 
Order  for  all  mevinphos  registrations 
pursuant  to  FIFRA  section  6(f)(1).  In  the 
Federal  Register  of  August  1,  1994  (59 
FR  38973).  EPA  issued  a  Notice 
announcing  receipt  of  the  request  for 
cancellation,  the  Cancellation  Order, 
and  the  FIFRA  section  6(g)  notification 
requirements.  The  Cancellation  Order 
prohibited  the  distribution  and  sale  of 
existing  stocks  of  canceled  pesticide 
products  containing  mevinphos  after 
December  31.  1994,  and  prohibited  the 
use  of  existing  stocks  after  February  28. 
1995.  Existing  stocks  refer  to  those 
stocks  of  previously-registered 
mevinphos  products  which  were  in  the 
United  States  and  were  packaged, 
labeled,  and  released  for  shipment  prior 
to  the  cancellation  on  July  1,  1994.  Also, 
the  Order  required  Amvac  to  develop 
and  implement  an  acceptable  Recall 
Plan  for  the  recall  of  mevinphos 
products  that  were  in  the  hands  of 
dealers  and  distributors  after  December 
31,  1994. 

On  December  28,  1994,  EPA  amended 
the  Cancellation  Order  by  extending 
■  distribution  and  sale  of  existing  stocks 
of  canceled  mevinphos  products 
through  January  14,  1995.  to  facilitate 
work  on  a  pending  agreement  between 
EPA  and  Amvac.  On  January  13,  1995, 
EPA  entered  into  an  agreement  with 
Amvac  and  issued  a  new  amendment  to 
the  Cancellation  Order  which  changed 
the  existing  stocks  provisions  in  the 
amended  Cancellation  Order  by 
extending  the  period  for  distribution, 
sale,  and  use  of  mevinphos,  established 
new  use  restrictions,  and  ordered  the 
recall  of  mevinphos  products. 
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The  EPA  registration  numbers 
canceled  by  the  Cancellation  Order  are: 
5481-113,5481-114.  54*1-161. 5481- 
248.  5461-411.  5481-412.  5481-^25. 
CA80001800.  CA81000300. 
CA86006300.  CA86007300  and  any 
supplemental  registrations  of  the 
registrations  listed  above. 

B.  Restrictions  on  Distribution.  Sale. 

.  and  Use 

The  Cancellation  Order,  as  amended 
cm  DHramfaer  28. 1994.  provided  that  no 
person  may  distribute  or  sell  mevinphos 
products  after  January  14. 1995.  and  that 
no  person  may  use  mevinphos  products 
after  February  28. 1995.  The  Amended 
Cancellation  Order  and  Recall  Order, 
issued  January  13.  1995.  prohibits  all 
distribution,  sale,  and  use  of  mevinphos 
products  after  November  30.  1995.  The 
extension  of  the  date  for  use.  sale,  and 
distribution  does  not  affect  the 
registration  of  mevinphos  products  in 
any  way.  All  mevinphos  registrations 
remain  canceled,  and  will  not  be 
considered  for  registration.  Moreover, 
all  production  of  mevinphos  products 
for  use  in  the  United  States  ceased  July 
1.1994. 

C.  Relabehng  Requirements  and 
Additional  Restrictions  on  Use  of 
Mevinphos  Products 

Because  of  the  risks  that  mevinphos 
poses  to  workers,  the  Cancellation  Order 
as  amended  requires  Am  vac  to  relabel 
mevinphos  products  in  the  hands  of 
dealers  and  distributors  to  reflect 
additional  use  restrictions.  The 
additional  required  use  restrictions  are 
as  follows:  (1)  Use  of  hand-held 
application  equipment  and  air  blast 
sprayers  is  prohibited;  (2)  applicators 
and  other  handlers  must  wear  a 
respirator  with  either  an  organic  vapor 
removing  (OA/)  cartridge  with  a  prefilter 
approved  for  pesticides  (MSHA/NIOSH) 
approval  number  prefix  (TC-230).  or  a 
canister  with  a  prefilter  approved  for 
pesticides  (MSHA/NIOSH)  approval 
number  prefix  (TC-14G);  (3)  applicators 
and  other  handlers  must  use  protective 
eyewear:  (4)  applicators  and  other 
handlers  must  wear:  coverall  over  long 
shirt  and  long  pants;  chemical-resistant 
apron  (for  mixing/loading  and  cleaning 
equipment);  chemical-resistant  gloves, 
such  as  Barrier  Laminate.  Butyl  Rubber, 
Nitrile.  Neoprene  Rubber.  Pory\inyl 
Chloride,  or  Viton;  chemical-resistant 
footwear  plus  socks;  and  chemical- 
resistant  headgear  for  overhead 
exposure;  (5)  use  of  protective  measures 
described  in  2.  3.  and  4  apply  even 
when  a  closed  loading  system  is  used; 
and  (6)  all  applications  in  greenhouses 
and  on  grapes  are  prohibited. 


New  labelling  also  must  contain 
information  on  the  recall  and  last  legal 
date  for  distribution,  sale,  and  use.  The 
specific  language  required  on  new 
labelling  is  as  follows: 

This  product  may  not  be  sold,  distributed, 
or  used  after  November  30, 1995.  Any 
product  remaining  after  that  date  may  be 
returned  to  Amvac  Chemical  Corporation 
which  will  arrange  for  storage  and 
transportation.  You  may  obtain 
reimbursement  for  the  purchase  price  of  any 
unopened  cootainers  in  accordance  with  the 
terms  of  the  Recall  Plan.  To  obtain 
information  on  storage,  return,  and  tiie 
reimbursement  process,  call  1-60O-205- 
5330.  If  you  dispose  of  this  product,  you 
must  comply  with  applicable  requirements 
for  hazardous  waste  under  federal  and  state 
law 

The  additional  use  restrictions,  recall 
information,  and  the  November  30, 1995 
deadline  for  legal  distribution,  sale,  and 
use  are  contained  in  a  Notice  that  will 
become  a  part  of  labelling  for  all 
mevinphos  product  sold  or  distributed 
after  February  27, 1995.  All  mevinphos 
products  sold  and  distributed  after 
February  27,  1995,  must  have  a  one- 
inch-by-two-inch  sticker  affixed  to  each 
container  directing  users  to  read  the 
Notice  containing  new  labelling 
requirements.  The  Notice  must 
accompany  each  container  sold  after 
February  27.  1995.  Amvac  is  relabeling 
at  its  own  cost.  Amvac  reports  that  it 
initiated  the  restickering  program 
immediately  after  reaching  agreement 
with  the  Agency  and  that  the  program 
is  now  completed. 

D.  Recall 

When  the  Agency  reached  its 
agreement  with  Amvac  on  June  30, 

1994.  Amvac  agreed  to  develop  and 
implement  an  acceptable  recall  plan 
covering  existing  stocks  of  mevinphos 
in  the  hands  of  dealers  and  distributors. 
As  part  of  the  agreement  between 
Amvac  and  EPA  reached  on  January  13. 

1995.  Amvac  submitted  to  EPA  a 
proposed  recall  plan  for  the  recall  of 
existing  stocks  of  mevinphos  product. 
EPA  has  accepted  Amvac's  proposed 
plan  and  has  ordered  Amvac  to  begin 
implementing  the  recall  plan  on 
December  1, 1995.  Amvac's  recall  plan, 
which  is  exemplary,  includes  provisions 
for  recall  of  all  mevinphos  products 
down  through  the  end-user,  including 
opened  and  partially  filled  containers. 
Additionally,  holders  of  unopened 
containers  of  Amvac  product  or  those 
products  that  are  supplemental 
registrations  of  Amvac  products  will  be 
reimbursed  for  the  purchase  price. 
Reimbursement  will  go  through  the 
distribution  chain,  where  dealers 
reimburse  end-users,  distributors 


reimburse  dealers,  and  Amvac 
reimburses  distributors.  Reimbursement 
to  all  holders  provides  a  strong 
incentive  to  return  mevinphos  products. 
Finally.  Amvac  is  assuming  all  costs 
associated  with  transportation, 
collection,  and  storage  of  mevinphos 
products  that  are  being  recalled. 

The  mevinphos  registrations  subject 
to  the  recall  and  reimbursement  are: 
5481-113.  5481-114.  5481-161.  5481- 
248. 5481-411. 5481-412.  5481-425. 
CA80001800,  CA81000300. 
CA86006300.  CA86007300,  and 
supplemental  registrations  5481-161- 
34704.  5481-114-34704.  and  5481-412- 
34704.  Mevinphos  products  that  are  not 
Amvac  products  or  its  supplemental 
registrations  are  subject  to  this  recall, 
but  they  are  not  eligible  for 
reimbursement.  For  example,  products 
produced  by  Shell.  Dupont,  and  Helena 
may  not  be  eligible  for  reimbursement, 
but  are  subject  to  the  recall. 

E.  Modified  Reporting  Schedule  Under 
Section  6(g) 

In  the  July  1.  1994  Cancellation  Order, 
any  person  holding  canceled  mevinphos 
product  was  required  to  report  holdings 
under  section  6(g)  of  FIFRA.  Producers, 
exporters,  applicants  for  a  registration, 
applicants  or  holders  of  an  experimental 
use  permit,  dealers,  distributors,  and 
retailers  were  to  report  by  January  31 . 
1995.  Commercial  applicators  were  to 
report  by  March  28.  1995.  All  persons 
must  now  report  by  December  31 .  1995 

II.  Agency  Rationale  for  Amendment 

On  July  1.  1994,  when  the  Agency 
accepted  the  voluntary  cancellation  and 
allowed  the  use  of  existing  stocks 
through  February  28.  1995,  there  were 
many  reasons  to  accept  the  voluntary 
cancellation  rather  than  issuing  a  notice 
of  intent  to  suspend  notice  as  the 
Agency  was  prepared  to  do  to  resolve 
the  risks  posed  by  mevinphos.  Had  the 
Agency  issued  the  suspension  and 
Amvac  contested  the  suspension  and 
requested  an  administrative  hearing, 
production  and  distribution  could  have 
continued  throughout  the  legal 
proceedings.  This  outcome  could  have 
resulted  in  significantly  greater  use  and 
almost  certainly  a  larger  volume  of 
potential  hazardous  waste  at  all  levels  of 
the  channels-of-trade  (particularly,  at 
the  grower  level)  than  would  have 
occurred  had  the  Agency  not  agreed  to 
a  voluntary  cancellation  that  allowed 
existing  stocks.  Mevinphos  would  have 
become  a  hazardous  waste  only  when  it 
was  intended  for  disposal  and  not  when 
it  would  be  returned  under  the  recall 
program.  Moreover,  even  if  the  Agency 
had  prevailed  in  an  administrative 
hearing,  Amvac  could  have  appealed 


the  decision  and  further  production  and 
use  anight  "have  been  allowed  during  the 
appeal  process.  In  addition,  Amvac  had 
agreed  to  conduct  a  recall  of  mevinphos 
products  in  the  hands  of  dealers  and 
distributors.  If  the  Agency  had  to 
mandate  a  recall  rather  than  utilize  a 
voluntar\'  recall,  it  would  have  had  to 
do  so  through  a  rulemaking  process 
which  can  take  more  time  to  implement 
than  the  volimtary  program  agreed  to  by 
Amvac  Finally,  the  Agency  anticipated 
that  a  safer  alternative,  NTN,  would  be 
registered  by  end  of  1994  that  would 
have  mitigated  the  economic  impact  on 
growers  from  the  loss  of  mevinphos. 
Weighing  the  risk  and  benefit  outlined 
above,  the  Agency  believed  that  it  was 
in  the  public's  interest  to  enter  into  the 
agreement  with  Amvac  that  is  reflected 
in  the  July  1, 1994  Cancellation  Order. 

On  June  29, 1994,  California  imposed 
some  additional  restrictions  on 
mevinphos  use.  The  specific  restrictions 
were  not  known  to  the  Agency  at  the 
time  it  came  to  agreement  with  Amvac. 
It  is  now  the  Agency's  understanding 
that  these  restrictions  possibly  along 
with  other  factors  such  as  low  pest 
pressure  lead  to  significantly  less  use  of 
mevinphos  during  the  rest  of  1994. 
Consequently,  there  was  significantly 
more  mevinphos  product  in  the  hands 
of  growers,  dealers,  and  distributors 
than  originally  anticipated  by  the 
Agency  on  July  1, 1994.  Because  of  the 
quantity  of  existing  stocks  in  the 
channels-of-trade.  Amvac  indicated 
there  were  substantial  difficulties  and 
costs  associated  with  the  recall  program 
and  it  expressed  reluctance  to  undertake 
such  an  extensive  recall.  If  die  product 
was  not  recalled  in  a  timely  manner 
pursuant  to  a  voluntary  recall,  then  the 
potential  for  illegal  use  and  risk 
associated  with  possession  of  a  potential 
hazardous  waste  would  be  greater  than 
expected.  In  addition,  the  safer 
alternative  that  the  Agency  expected  to 
be  available  by  the  end  of  1994  has  yet 
to  be  registered.  Consequently,  the 
economic  impact  of  enforcing  the 
existing  stocks  provisions  of  the  July  1 . 
1994  Cancellation  Order  would  have 
been  greater  than  originally  anticipated. 
The  potential  for  greater  existing  stocks 
*it  all  levels  in  the  channels-of-trade  for 
a  longer  time  and  greater  potential 
economic  impacts  than  originally 
anticipated  wei«  considerations  for  the 
Agency  extending  the  last  date  for 
distribution,  sale,  and  use  of  existing 
stocks  on  January  13,  1995. 

In  addition  to  extending  the  use  of 
existing  stocks,  the  Agency  also 
required  that  additional  protective 
measures  for  the  use  of  mevinphos,  a 
relabelling  pro^m,  and  an  expanded 
recall  of  mevinphos  products  be  carried 


out  by  Amvac.  The  protective  measures 
are  intended  to  reduce  exposure  during 
the  extended  use  period.  Product  in  the 
hands  of  dealers  and  distributee^  will  be 
relabelled  to  include  the  oew  protective 
measures,  information  on  the  recall, 
including  an  800  number,  and  the  last 
legal  use  date.  Amvac  has  agreed  to 
recall  and  reimburse  any  person 
possessing  any  unopened  mevinphos 
product  produced  by  Amvac  or  by 
supplemental  registrants,  even  stocks 
held  by  growers,  to  accept  mevinphos 
products  produfed  by  other  companies 
including  Ehipont,  Shell,  and  Helena 
and  to  accept  opened  containers  of 
mevinphos  product.  A  voluntary  recall 
that  includes  opened  and  partially  filled 
containers  and  goes  down  through  the 
end-user  is  unprecedented.  Because  of 
the  recall  which  includes 
reimbursement  provisions,  growers  are 
less  likely  to  have  a  potential  hazardous 
waste  for  an  extended  period.  This  plan 
reduces  potential  accidental  poisonings 
and  the  opportunity  for  illegal  use  in  the 
future.  The  minimization  of  the  holding 
of  hazardous  waste,  accidental 
poisonings,  and  illegal  use  along  with 
the  imposition  of  additional  protective 
measures  for  workers  were  important 
benefits  contributing  to  the  Agency's 
decision. 

The  Agency  believes  that  the  amount 
of  mevinphos  product  used  by 
November  30, 1995,  will  likely  be  no 
more  than  the  amount  originally 
anticipated  when  the  Agency  entered 
into  the  agreement  with  Amvac  on  July 
1.  1994.  This  level  of  use  combined  with 
the  requirement  for  additional 
protective  measures  for  those  using  the 
product  during  the  extended  use  period 
leads  the  Agency  to  believe  that 
exposure  to  agricultural  workers  from 
the  continued  use  of  mevinphos  will  be 
no  greater,  and  likely  less,  than  the 
Agency  anticipated  in  July  of  1994. 

An  additional  benefit  associated  with 
the  new  arrangement  is  that  it  allows 
the  Agency  to  avoid  the  uncertainty 
associated  with  litigation  over  the 
cancellation  and  recall. 

The  Agency  has  considered  the  risks 
and  benefits  of  extending  the 
distribution,  sale,  and  use  of  existing 
stocks  of  products  containing 
mevinphos.  When  the  risk  of  continued 
use  through  November  30, 1995,  is 
weighed  against  the  benefits,  both 
economic  and  in  terms  of  risk  reduction, 
the  Agency  believes  that  the  agreement 
signed  on  January  13, 1995.  was  in  the 
best  interest  of  the  public. 


Dated:  March  27. 1995. 
Oaaiel  M.  Baivia, 

Director,  Office  of  Pesticide  Programs. 
IFR  Doc.  95-8344  Filed  4-4-95:  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-1046-DR] 

(California);  AmentJmertt  to  Notice  of  a 
Major  Disaster  Dectaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California.  (FEMA-1046-DR).  dated 
March  12. 1995.  and  related 
determinations. 

EFFECTIVE  DATE:  March  24,  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agencv, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  March  12,  1995.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  12,  1995: 

Alameda,  Alpine,  Calaveras,  Contra  Costa. 
Merced,  San  Francisco.  San  Joaquin,  and 
San  Mateo  Counties  for  Individual 
Assistance  and  Public  Assistance 

(Catalog  of  Federal  Domestic  Assistance  N"o. 

83.516.  Disaster  Assistance) 

Richard  W.  Krimm, 

Asscxiaie  Director.  Response  and  B(H:o\'ery 

Directorate. 

(PR  Doc.  95-8248  Filed  4-J-95;  8:45  ami 
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Changes  to  the  Hotel  and  Molel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration.  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emeigency 
Management  Agency  (FEMA  or  Agency ) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 
EFFECTIVE  DATE:  Mav  5.  1995. 


17360 Federal  Register  /  Vol.  60.  No.  65  /  Wednesday.  April  5,  1995  /  Notices 


ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW.,  room  840.  Washington.  DC 
20472.  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 

see  SUPPt^MENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue.  Emmitsburg.  MD 
21727.(301)447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990.  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  Stat&io  compile  a 
national  master  list  of.«ril  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29. 


1993.  58  FR  62718.  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  pro()erties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 
1993.  If  the  published  list  is  unavailable 
to  you.  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  win  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 


master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 


Dated:  March  28. 1995. 
John  P.  Carey. 
General  Counsel. 


HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LiST  MARCH  20,  1995  UPDATE 


Index  property  name 


Additions 

Arizona: 

AR0081  Mote)  6  

AR0083  Motel  6  

AR0C82  Motel  6  

AR0077  Amevi  Suites  

AR0076  Comfort  Inn  Airport 

AR0084  Motel  6  „ 

AR0080  Motel  6  

Afl0079  Motel  6  .^. 

AR0078  Motel  6  

Iowa: 

IA0149  Hampton  Inn  Cedar  Rapids  . 

IA0150  Council  Bluffs  Fairfield 

IA0148  Wellington  Bed  &  Breakfast . 
Maryland: 

MD0283  Super  8  Motel 

MD0284  Super  8  Motel  

MD0285    Super    8    Motel    College 
Park. 

MD0286  Super  8  Motel  

MD0282  The  Aspen  Institute  

MD0287  Super  8  Motel  

MD0288  Super  8  Motel  

Minneapolis: 

MN0294  Bloomington  Fairfield  Inn  ... 

MN0293  Dulutti  Fairfield  Inn  

Nortti  Carolina: 

NC0358   Radisson   Prince   Charles 
Hotel  arxl  Suites. 

NC0359  Best  Western 

Mountaintxook  Inn. 
North  Dakota: 

ND0079  Wagon  Wheel  Inr  

South  Carolina: 

SC0218  Sheraton  Motel  and  Con- 
ference Center. 


PO  Box/Rt  No.  street  address 


IIOSHwy.  65N  

6001  Rogers  Ave 

2300  S.  Caraway  Rd  

10920  Financial  Center  PKwy 

3200  Bankhead 

9525  1-30 

215S.W.  Birch  St 

900  Realtor  Ave 

2501  S.  Service  Rd  

3265  6th  Street  SW  

520  30th  Avenue  

800  W.  4th  Street  

1008  Beard  Hill  Rd  

9290  Three  Notch  Rd  

9150  Baltimore  Ave  

98  Stemmers  Run  Rd 

2010  Carmichael  Rd 

300  Tippin  Dr  

3550  Crain  Hwy  

2401  East  80th  Street 

901  Joshua  Avenue 

450  Hay  Street 

1021  Soco  Road 

455  Winter  Show  Rd  

2100  Bush  River  Rd  


City 


Coriway 

Ft.  Smith  ... 
Jonestxxo  . 
Little  Rock  . 
Little  Rock  . 
Little  Rock  . 
Russellville 


West  Memphis 

Cedar  Rap«ds  . 
Council  Bluffs  . 
Watertoo  


Al)erdeen 

California  

College  Park 

Essex 

Oueenstown 

Thurmont  

WakJorf  


Bkxjmington 
Duluth  


Fayetteville  .... 
Maggie  Valley 


Valley  City 
Columbia  .. 


State/Zip 


Texarkana AR  75502 


AR  72032 
AR  72903 
AR  72401 
AR  7221 1 
AR  72206 
AR  72209 
AR  72801 


AR  72301 

lA  52404 
lA  51501 
lA  507022149 

MD  21001 
MD  20619 
MD  20740 

MD  21221 
MD  21658 
MD  21788 
MD  20602 

MN  55420 

MN  5581 1 

NC  28301 
NC  28751 


ND  58072 
SC  29210 


Telephone 


(501)327-6623 
(501)484-0576 
(501)932-1050 
(501)225-1075 
(501)490-2010 
(501)565-1388 
(501)968-3666 
(501)772-0678 
(501)735-0100 

(319)364-8144 
(712)366-1330 
(319)234-2993 

(410)272-5420 
(301)862-9822 
(301)474-0894 

(410)780-0030 
(410)820-5341 
(301)271-7888 
(301)932-8957 

(612)858-8780 
(218)723-8607 

(910)433-4444 

(704)926-3962 


(701)845-5333' 
(803)731-0300 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  ^4ATI0NAL  MASTER  UST  MARCH  20,  1995  UPOATC— COOtinuecl 


Index  propefty  natrp 


Con- 


South  Dakota: 

SD0090  Circle  H  Motel  

Tennessee; 

TN0269  Budget  Host  inn  

TN0268  Clutshouse  Inn  and 
fererx*  Cer«er 
Texas: 

TX0632  OuaBty  Inn  Airport 

TX0634  Coipus  Chns*  FairtieU  km 

TX0635O«ys  InrVNASA 

TX0633  QuaUty  Inn  North  

Virginia: 

VA0616  Rarrada  Inn 

VA0612  Super  8  Motel — Appomat- 
tox. 

V A06 14  Super  8  Mote^— Bristol  

VA0628  Super  8  Mote^— Churchland 

VA0604     Super    8     Motel,     Inc.— 
Christi£nsburg. 

VA0609  Super  8  Motel— Culpeper 

VA0605  Super  8  Motel — Danville 

VA0618  Holiday  Inn— Fair  Oaks  . 

VA0613  Super  8  MoteV— Fanwilte 

VA0620  Super  8  Motet— Franklin 

VA0611  Super  8  Motel — Fredericks- 
txjrg. 

VA0621  Super  8  Motel — Hampton  ... 

VA0606  Super  8  Motel — Martinsville 

VA0622  Super  8  Motel— Clyde  Mor- 
ris. 

VA0623  Super  8  Motel— Jefferson 

VA0624  Super  8  fOtotel— Portsrnoath 

VA0607  Super  8  Motel— Radterd  .... 

VA0625  Super  8  Motel— Airport 

VA0627        Super       8       fitotel— 
Chamt)er1ayne 

VA0626  Super  8  Motel— Midlothian 

VA0608  Super  8  Motel— South  Bos- 
ton. 

VA0629  Super  8  Motel— Suffolk  

VA0610        Super        8        Iktotel— 
Tappatiarmock . 
Afest  Virginia: 

WV0203  Morgantown  USR  Center  . 

Ctianges/Corrections 

California: 

CA0795  Wyndahm  Garden  Hotel— 
Culver  Oty. 
Kansas  City: 

KS0075  Holiday  Inn  Express  

Maryland: 

MD0022    Wyndham    Garden    Hotel 

Annapolis. 
M00160  Oout>l0tree  Guest  Suites  at 
BWL 
Pennsyhonia: 

PA0217   OotttJletree    Club    Hotel— 
Hamst»urg. 
South  Dakota: 

SO0042  Sioux  Falls  Thnttlodge  

Texas: 

TX0033      Wyndtiam      Austin      at 
SouthpaA. 

Oetaliofts 

Distnct  of  Co\arrbm 

DC0037  Comfort  hm  Downtown 
Texas 

TX0001     Stwraton    Hotel    Corpus 
Chnsti. 


PO  Box/Rt  No.  sHeet  address 


South  Hi-Way  18  

395  Mam  Street  

920  Broadway _.. 

909  E.  Koenig  Lane 

5217  Blanche  Moore  Drive 

aceONASARdi  

10811  IH35N  _ _. 

4641  Kennwre  Ave 

Rt4.  Box  100 

2139  Lee  Hwy 

3216  Churchland  Btvd  

55  Laurel  St  

889  Willis  Ln  

2385  Riverside  Dr „„. 

1 1787  Lee  Jackson  Mem  Hwy 
6  Box  1755,  Hwy   15  S  

1599  Armory  Dr  

3002  Mall  Ct  

1330  Thomas  St 

960  N  Memorial  Blvd  - 

945  J  Clyde  Moms  Blvd  

6105  Jefferson  Ave 

925  London  Blvd „.. 

1600  Tyler  Ave  

5110  Williamsburg  Rd  

5615  Chanrt)erlayne  Rd 

8260  Midlothian  Turnpike  

1040  Bill  Tuck  Hwy  

633  N.  Mair\  St 

PO  Box  1748  


RR9  Box  22a  30Gfh  CtiemKal 
Company 


5990  Green  Valley  Cwcte  ... 

1401  West  Hwy  54 

1 73  Jennifer  Rd    

1 300  Concourse  Dr  

815  Eisenhower  Blvd  

809  W.  Ave.  N  

4140  Governor's  Row 


506  H  St.  NW  -. 

707  N  Shoreline  Blvd 


City 


Lake  Andes  .... 

Kimball 

NastTviHe 

Austin 

Corpus  Christ! . 

Houston  

San  Antonk)  .... 

Alexandria 

Appamaltox  .... 

Bristol 

Chesapeake  ... 
Christiansburg 

Culpeper 

Danville 

Fairfax „.. 

Farmvite  ._ 

Franklm 

Fredericksburg 

Hampton 

Martinsville 

Newport  News 

Newport  News 
Portsmouth  .... 

Ftadford _. 

Richmond  

RictvnorxJ  ...... 

RichmoTKl  

South  Boston  . 

Suffolk 

Tappaharmock 

Morgantown  ... 

Culver  City 

Pratt 

Annapolis 

Linthcum  

Mtddletown  .... 

Swux  Falls 

Austin 

Washington 

Corpus  Ctwisti . 


State/Zip 


SD  57356 

TN  37347 
TN  37203 


TX  78751 
TX  7641 1 
TX  77056 
TX  78233 

VA  22304 
VA  24522 

VA  24201 
VA  23321 
VA  24073 

VA  22701 
VA  24541 
VA  22033 
VA  23901 
VA  23851 
VA  22401 

VA  23669 
VA  24114 
VA  23601 

VA  23605 
VA  23704 
VA  24141 
VA  23231 
VA  23227 

VA2323S 
VA  24592 

VA  23434 
VA  22560 


WV  265059809 

CA  90230 

KS  67124 
MD  21401 
MD  21090 

PA  17057 

SD  571045719 
TX  78744 

DC  20001 
TX  78401 


Teleptwne 


(605)487-7652 

(615>837-718S 

(615)244-0150 


(512)452^X200 
(512)485-8393 
(713)333-0308 
(512)590-4646 

(703).751-^510 
(804)352-2339 

(703)466-8800 
(804)686-6888 
(703)382-5813 

(703)825-8088 
(804)799-5845 
(703)352-2525 
(804)392-8196 
(804)562-2888 
(703)786-8881 

(703)723-2888 
(703)666-8888 
(804)595-6888 

(804)825-1422 
(804)398-0612 
(703)731-9355 
(804)222-fflX)8 
(604)262-8880 

(804)320-2823 
(804)572-8868 

(804)925-0992 
(804)443-3888 


(304)292-1608 

(310)641-7740 

(316)672-9433 
(410)266-3131 
(410)850-0747 

(717)939-1500 

(605)336-0230 
(512)448-2222 

(202)289-5959 
(512)882-1700 
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|FR  Doc.  95-f  247  Filed  4-4-95;  8:45  am) 
SILUNG  COM  ITIt-ZS-P 


FEDERAL  RESERVE  SYSTEM 

American  State  Bank  ESOP,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  l)ecome  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  28, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  American  State  Bank  ESOP,  Broken 
Bow.  Oklahoma:  to  become  a  bank 
holding  company  by  acquiring  37.04 
percent  of  the  voting  shares  of  American 
State  Bancshares,  Inc..  Broken  Bow. 
Oklahoma,  and  thereby  indirectly 
acquire  American  State  Bank,  Broken 
Bow,  Oklahoma. 

2.  Mountain  Parks  Financial 
Corporation,  Minneapolis,  Minnesota; 
to  acquire  100  percent  of  the  voting 
shares  of  Financial  Holdings,  Inc.. 
Louisville,  Colorado,  and  thereby 
indirectly  acquire  Boulder  Valley  Bank 
and  Trust,  Boulder,  Colorado,  and  The 
Bank  of  LouLsville,  Louisville,  Colorado. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 


7.  InterWest  Bancorp.,  Inc.,  Oak 
Harbor,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  InterWest 
Savings  Bank,  Oak  Harbor,  Washington. 

Board  of  Governors  of  the  FederdI  Reserve 
System,  March  30,  1995. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  95-8258  Filed  4-4-95;  8:45  am) 

BILUNG  CODC  6210-01-f 


Union  National  Financial  Corporation, 
et  al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nont>anklng 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
linking  and  permissible  for  bnnk 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  t>enerits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  19.  1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 


Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1 .  Union  NatJonal  Financial 
Corporation,  Mount  Joy,  Pennsylvania; 
to  engage  de  novo  through  its  subsidiary 
Nissley  Chocolate  Factory  Apartments 
Limited  Partnership,  Mount  Joy, 
Pennsylvania,  in  community 
development  activities,  pursuant  to  S 
225.25(b)(6)  of  the  Board's  Regulation  Y 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  P&W Bancshares.  Inc.,  Little  Rock. 
Arkansas;  to  engage  de  novo  through  its 
subsidiary  Central  Bank  &  Trust,  Little 
Rock,  Arkansas,  in  acquiring  single 
family  first  real  estate  mortgage  loans, 
pursuant  to  §  225.25(b)(l)(iii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Kcserxe 
System,  March  30, 1995. 

Barbara  R.  Lowrey, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  95-8257  Filed  4-4-95;  8:45  anil 

BILUNO  COOE  WIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for 
Occupational  Safety  and  Heahh 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Review  of  proposed  protocol  for  the 
study:  "Epidemiologic  Evaluation  of  Back 
Belts  for  Prevention  of  Low  Back  Injury  in 
Material  Handling  Workers.  " 

Time  and  Date:  1  p.m.-5  p.m..  April  25. 
1995. 

Place:  NIOSH,  CDC,  Suncrest  Facility. 
Large  Conference  Room,  3040  University 
Avenue.  Morgantown.  West  Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  accommodates 
approximately  100  people. 

Purpose:  The  purpose  of  this  meeting  is  to 
obtain  guidance  regarding  the  technical  and 
scientific  merits  of  the  study  '  Epidemiology- 
Evaluation  of  Back  Belts  for  Prevention  of 
Low  Back  Injury  in  Material  Handling 
Workers"  (workers  whose  jobs  require 
lifting),  being  conducted  by  NIOSH.  The 
proposed  research  will  detennine  whether 
back  t)elts  are  effective  in  reducing  first-time 
or  recurring  injury  among  workers  who  wear 
them. 

Participants  will  review  the  projx)sed 
study  protocol,  provide  individual 
recommendations  for  scientific  changes,  an<l 
provide  individual  advice  to  NIOSH  on  the 
conduct  of  the  study.  Viewpoints  and 
suggestions  from  industry,  labor,  academia, 
other  government  agencies,  and  the  public 
are  invited.  Written  comments  will  be  part  of 
the  review  and  should  be  received  bv  the 
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contact  person  listed  below  no  later  than 
Tuesday,  April  18, 1995,  to  ensure 
consideration. 

Contact  Person  for  Additional  Information: 
Lytt  I.  Gardner,  Ph.D.,  NIOSH,  CDC,  1095 
Willowdale  Road,  Mailstop  P04/1133, 
Morgantowm,  West  Virginia  26505,  telephone 
304/285-5913. 
Carolyn  ).  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-8317  Filed  4^-95;  8:45  am] 
BILLING  CODE  4163-19-M 


Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  April 
26. 1995;  8:30  a.m.-l  p.m.,  April  27, 1995. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose;  This  council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tut>erculosis. 

Matters  to  be  Discussed:  Tuberculosis  in 
foreign-bom  persons;  ACET  Strategic  Plan  to 
Eliminate  Tuberculosis  Progress  Report; 
future  priorities  and  direction  for  ACET; 
Tuberculosis  Morbidity  Update;  funding 
issues  and  block  grants;  respiratory 
protection  for  tuberculosis  infection  control; 
and  an  update  on  issues  related  to 
surveillance  for  tuberculosis  and  HIV. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Samuel  W.  Dooley,  )r.,  M.D.,  Acting 
Associate  Director  for  Science,  National 
Center  for  Prevention  Services,  CDC.  and 
Acting  Executive  Secretary,  ACET,  1600 
Clifton  Road,  NE.,  Mailstop  E-07,  Atlanta. 
Georgia  30333.  telephone  404/639-8006. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-8318  Filed  4-1-95;  8:45  am] 
BILUNG  COOE  416»-18-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Disability  and  Long-Term  Care 
Statistics:  Meeting 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on  Disability 
and  Long-Term  Care  Statistics. 

Time  and  date:  9  a.m.-5  p.m.,  April  25, 
1995. 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SW.. 
Washington,  DC  20201. 

Status:  Ojjen. 

Purpose;  The  subcommittee  will  discuss 
current  uses  and  data  issues  in  two  surveys: 
Medicare  Current  Beneficiary  Survey  and 
National  Nursing  Home  Survey. 

Contact  Person  for  More  Information ; 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretar\-, 
NCVHS,  NCHS,  CDC,  room  1100, 
Presidential  Building.  6525  Belcrest  Road, 
Hyattsville.  Maryland  20782,  telephone  301/ 
436-7050. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Senices 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-8316  Filed  4-4-95;  8:45  ami 
BILLmG  COOE  41«;^1»-N 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  April  1995: 

Name:  Council  on  Graduate  Medical 
Education 

r/me;  April  26, 1995, 1:00  p.m.-5:00  p.m.: 
April  27, 1995.  8:30  a.m.-4:00  p.m. 

Place:  Ramada  Plaza  Hotel,  10  Thomas 
Circle  &  Massachusetts,  &  Vermont  Avenues 
NW.  .Washington,  DC  20005. 

Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 
issues  relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies  regarding 
(A),  (B),  and  (C)  above;  (E)  appropriate  efforts 
to  be  carried  out  by  medical  and  osteopathic 


schools,  public  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (A), 
(B),  and  (C)  above;  (F)  deficiencies  in  the 
needs  for  improvements  in,  existing  data 
bases  concerning  supply  and  distribution  of, 
and  training  programs  ft»  physicians  in  the 
United  States. 

Agenda:  The  agenda  will  include  a  panel 
of  congressional  staff  to  discuss  physician 
workforce  activities  in  the  Congress;  a 
discussion  of  an  options  paf>er  on  CME 
workforce  financing  policy,  discussion  and 
action  on  the  draft  COGME  report,  "Managed 
Care  Impact  on  the  Physician  Workforce  and 
Medical  Education,"  and  an  update  on 
current  COGME  activities. 

Anyone  requiring  information  regarding 
the  subject  Coimcil  should  contact  Marc  L. 
Rivo.  M.D.,  M.P.H.,  Executive  Secretary, 
telephone  (301)  443-6190;  or  F.  Lawrence 
Clare,  M.D.,  M.P.H.,  Deputy  Executive 
Secretary,  telephone  (301)  443-6326,  Council 
on  Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Room  9A-27,  Parklawn 
Building.  5600  Fishers  Lane,  Rock\'ille. 
Maryland  20857. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  31, 1995. 
Jackie  E.  Baum, 

Advisor^'  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  95-8384  Filed  4-4-95;  8:45  am] 

WLUNG  COOE  4160-1$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-03I>-4210-05;  NMNM93535] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action;  R&PP 

Act  Classification. 

SUMMARY:  The  following  public  land  in 
Otero  County,  New  Mexico  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Alamogordo  Public  School  District 
under  the  provision  of  the  R&PP  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Alamogordo  Public  School  District 
proposes  to  use  the  land  for  a  school 
site. 

T.  16S..R.  10E..N.MPM 
Sec.  5,  lot  23. 
Containing  39.54  acres,  more  or  less. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  May  8, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  Las 
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Fedarai  Rgpator  I.  VoL  60.  Nto.  >&  //  Wtdpas^y^  AppJ  5.  Ii9fl»  t.  Matfins 


Cruc«&  Distnct  Officav.  laOQ  Marquttss^ 
Las  Caieas,  M«VM  MeM<u>  8mo.') 


FOfi  Rwniew  MUM— >inow  cowrAcn 
Lorraiim )!  SMtavafthearfthwit  above  or 
at  («fW^  523-4nflfl. 

SUPPtEMENTARY  MfORMA-nON:  Uaae  on 
coin>«y^nca  wiilibe  sui^est.  tO'thft- 
folloMMng  tainia,.aBidtiaiw,.annti 
reservatiana: 

1.  ProviffioniJof  th»  R*PP  Act  antt^tQ- 
all  applicable  reguiations  of  the 
SacretHry  of  ttta  Ditbriior. 

2'.  A  rigllti-of-way  fbr  dilchas  andi 
canals  constructed  by/  the  authority  a£ 
the  United  .S»aleH. 

3.  Raaervuig  tboae  of^UB  for  wates 
pipeiina'puipotes  grmtW'to  tIta-Gity'of 
Alamof^ordb'by  Mgh^o^Wby- 
NMNMo:u)30>r. 

4".  Reserving  those  rights,  fbr.  watBr 
pipeline  purposea  granted  to  tha  Qt^  of 
Alamogordo  by  Ri^tvof- Wa^ 
NMN\432fi67/. 

^   5.  ReaaovingithaaBiightafhrflOad: 
control  purposes  granted  to  thaCity  of 
AlaraoBonilti  by  Righr<^f-Wby 
NMNM90667. 

6.  Those  rights  foira>  Buried;  Fiber 
Optic  Cable  granted  to  U.S.  VUaM 
Communioationa  by^  Rigbi>^>  Way 
NMNM61210. 
.  7.  Ail  valid  axi8tin||.cight8 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuancfl; 

8.  UpaiLdaterniinacioiLbytha 
authorized  ofncer  that  the  project  has 
successfully  been  somplatiid  in 
accordance  with  the  approved  plan  of 
deveiopmanfand'managanient,  the 
subject  parcel  will  ba  coiweyed.  Hhe. 
mineral  estate  wiUibe  aonueyad 
simultaneously  pursuant  to  Sactiaai2Q0 
ofthe  Act  of  October  21.  1976  (43  U.S.C 
17191.. 

9.  Any  other  reservations  that  the- 
authoiiizBd  officar  dataimines 
appropriate  to  ensure  public  acaesa>and: 
proparmamigemenr  of  Federal  lands 
and  interests  theraih.  Detailed' 
information  concerning  this  action  is 
available  fbr  review  ar  the  office  ofthe 
Bureau  of  Land  JWbnagBment.  Las 
Cruces  District,  1«00  Mbrquess,  Las 
Cnicaa,  New  Mbxico,  8B005. 

Upon  publication  of  this  notice  in  the 
Federal  ■egiatn'.  the  lands  will  be 
segregated  from  aH  fbrms  of 
appropriation  under  the  public  land 
laws,  including  the  pnaral  iniiun§  laws, 
except  for  lease  or  conveyance  under 
the  HAPP  Actandlaamng  under  the 
mineral  leasin^laucs.  Intarastad  persons 
may  submit  comments  on  or  befon  May 
8,  1995  negardiug  the  proposed  laas«/' 
conveyance  or  classification  of  tha  lands 
tolhe  District  Manager.  Las  Caices 
Diistncr  Office.  T800  Martipesa.  Las 


Cnicea.  Mew  Mexico  Sfloafi.  Airy 
adverse  comments  will  ba  mviewed  by 
the  State  DirBeloc  In  the  abtwnca  of  any 
adverse  comments,  tha  claaaificatJian 
will  become  effective  60  days  from  the 
date  of  publication  of  thia  notfcei 

Clasaificatian  CommnntS:  Intenwted 
pames  may  submit  comments  invoicing 
the  suitability  oftiia! land  fbr  a  salloel) 
site.  Comments  on  the  claaaificatfon  are 
restricted  to  whethec  the  land  is 
physically  suited  for  the- proposal; 
whether  tha  usa.  will,  maximize  tile 
future  use  or  uses  of  the  land,  whether 
the  um  laconsiBtant  wirh-  Ibcal  plbnnibg 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal' programs. 

Application  Comments:  hiterested 
parties  may  submit  comments  Degarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development,, 
whether  the  BLM!  fhlibwed-  proposed 
admintstratiue  procedures  in  reacJiing' 
the  deeiaian,  or  any  other  fSctor  nof 
directly  related  to  the  suitability  ofthe 
land  fbr  a  school  site. 

Dated:  Man:lL24(  t9«B. 
RialMMiiT.  IWana, 
Acting  District  Manager. 
IFR  l>oc.  9S-B319  Filed  4-4-93;  g'.43  am|i 
mums  cxsot  tTtv-n-^f 


Fish  MW  wmM^  $81  ViCV 

Nctica  of  Receipt  of  Applications  foa 
Permit 

The  following  applicantahava 
applied  for  a  permit  to  conduct  certain 
activities.with  andangendspeiiiBB.  This 
notice  ia  provided  pursuant  to  Section. 
10(c)  of  the  Endangered  Species  Ad  of 
1973,  as  amended\l6  U.S.C  1531.,  et 
seq.): 

PRT-800460 

Applicant:  International daoePaundai ion, 
Baraboo,  WL. 

The  applicant  requests  a  permirtO' 
impart  up  to  25  Uoodaid  serum 
samples  from  each  of  three-apeeies  of 
cranes:  Siberian  crane  «5fus 
leucogeranus),  red'-crowned  crane  [Cms 
japonensis),  and  whita-naped. crane 
(Crus  vipj'o)  for  enhancement  o£  the 
species  through  scientific  research. 
PR'D-89ea7a. 

Applicant:  Field' Museum  of  rQktural' History. 
Chicago.  IL 

The  applicant  requests  renewal  of 
their  pannit  to  export  and  reimpoif 
endangered  and  threatened  specimens 
already  aecesaiened  into  the  permittee's 
collection  fbr  scientific  research. 
Permittee  also  requesta  authorization  to 
salvage  dead  end&ngw^  and  threatened 
specimens  Tnnni\  ia.  tha  Held. 


PRT-800«a3' 

Applicant:  Joanne  Dixon,  Orovtile:.W<A 

The  applicant  raqpeKt»a  permit  to 
import  one  male  spod-hunted  bonlebolt 
{Damaliscus  darcas.  dorcas],  cuiladi  fromi 
the  captive,  pure-bred  herd  maintained 
by  the  Shamwari  Game  Reserve  for. 
enhancement  ofthe  species. 
PRT-a00654 

Applicant:  Afticaa- Lion' Salmi  t  GambridgSi 
Ontario,  Canada. 

The  applicant  requeste  a' permit  tb' 

import  and  reexport  two  female' Asioni 
elephants  {Elephas  maximus]  in  and  ouf 
ofthe  United  States  for  the  purpose  of 
enhanemrent  of  the  speeiaa.throughi 
conservation  education!. 

PRT-«00714 

Applicant:  MlJWalcee  Cdunty  Zoalbgical 
Gardens,  MiiwaulceB.  Wl: 

The  applicant  requests  a  peimit  to. 
import  two  female  captive-bom. bru&hr 
tailed  rat-kangaroo  (bettong)  [Btittongia- 
penicillata)  from  Metro  Toronto  Zoo  for 
the  purpose  of  enhancammrr ofthe 
species  through  conservation  edbcation 
and-  pnopagatf  on . 

Written  aate  or  comments  should'be 
submitted  to  the  DiTw:tt)r.  U.S.  Fish  and' 
Wildliffe' Service.  Office  of  Mhnagement 
Authority.  4401  North  Pairffax  Drive, 
Room  420(c),  Ariingtbn,  Virginia  22203 
and  must  be  received  by  the  Director 
within  3D  days  ofthe  date  of  this 
publication. 

EXxuments  and  other  information 
submitted  with  these  applications  are 
available  for  review.,  subject  to  the 
requirements  of  the  Privacy  Act.  and> 
Freedom  of  Information  Act„by'an)^ 
party  who  submits  a  wntten  request,  for 
a  copy  of  such  documents  to  the 
following  office  withm  30  dayaof  the 
date  of  publication  of  this  notice:  UiS. 
Fish  and  Wiidiiib  Seimioa;  0£Bca>o£ 
Management  Authority,  4401  North 
Fairfax  Drive;  Room.  4a0(c),  Ariington; 
Virginia  22203^.  Phone:  (703/958-2104^1 
FAX:  (70^/358-2281), 

Dated:  March  TT.  1995. 
Caroline  Andarsan,. 

Aaing  Chief,  Branch  afPiimita^  Office  ofi 

Management  Authority. 

(FR  Doc.  95-aa5J  Filed  4-^»-93i  »-.4e>ani|| 

•lUJNQ  COOC  4atOi«IMi 


Availability  of  Draft  Recovery  Ptan 
Revision  for  ttre  Florida  Manatec-fbr 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife- Service, 

Interior. 

ACTION:  NbticeofdtNnimentauailhbility.. 

SUMMAim  The  Cr;S.  Fish  and  VWldlifb 
Service  (Service)  propose*  to  extend  the 
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public  comment  period  for  a  technical/ 
agency  draft  recovery  plan:  the  second 
revision  of  the  Florida  manatee 
[Trichechus  manatus  latirostris) 
Recovery  Plan. 

The  Ser\'ice  solicits  additional  review 
and  comment  from  the  public  on  this 
plan.  During  the  previous  comment 
period  (December  27, 1994-February  27, 
1995),  there  was  some  concern 
expressed  that  certain  individuals  and/ 
or  groups  were  not  adequately  informed 
ofthe  availability  ofthe  draft  for  public 
review. 

DATES:  Comments  on  the  draft  recovery 
plan  revision  must  be  received  on  or 
before  June  5, 1995  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Supervisor, 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  6620  South  Point  Dr., 
South,  Suite  310,  Jacksonville,  Florida 
32216  (Telephone:  904-232-2580). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  David  J.  Wesley,  Field  Supervisor,  at 
the  above  Jacksonville,  Florida  address. 
Comments  and  materials  received  are 
available  upon  request  for  public 
inspection,  by  appointment,  and  during 
normal  business  hours  at  the  above 
Jacksonville,  Florida  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Turner,  Manatee  Coordinator, 
at  the  Jacksonville,  Florida,  address 
(Telephone:  904-232-2580). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  ofthe  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort  the  Service  is 
working  to  prepare  recovery  plans  for 
most  ofthe  listed  species  native  to  the 
United  States.  Recovery  Plans  describe 
actions  necessary  for  the  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels,  for  dovmlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  ef 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(fl  ofthe  Act,  as  amended  in 
1988,  requires  that  public  notice,  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 


consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 
The  Florida  Manatee,  a  subspecies  of 
the  West  Indian  manatee,  was  originally 
listed  under  the  Endangered  Species  Act 
on  March  11, 1967.  The  Service 
developed  an  initial  recovery  plan  for 
manatees  in  1980.  The  1980  plan 
focused  primarily,  but  not  exclusively, 
on  manatees  in  Florida.  In  1986  the 
Ser\'ice  adopted  a  separate  Recovery 
Plan  for  manatees  in  Puerto  Rico.  To 
reflect  new  information  and  planning 
needs  for  manatees  in  Florida,  the 
Ser\'ice  revised  the  original  plan  in  1989 
focusing  exclusively  on  Florida's 
manatees.  The  revised  plan  covered  a 
five-year  planning  period  ending  in 
Fiscal  Year  1994.  In  view  of  progress 
since  1989  and  planning  needs  beyond 
1994,  the  Service  is  once  again  updating 
and  revising  the  plan. 

Public  Comments  Solicited 

The  Ser\'ice  solicits  written  comments 
on  the  revised  recovery  plan  described. 
All  comments  received  by  the  date 
specified  will  be  considered  prior  to  the 
approval  ofthe  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  ofthe  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  March  27,  1995. 
David  J.  Wesley, 
Field  Supen'isor. 
[FR  Doc.  95-8245  Filed  4-4-95;  8:45  am) 
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Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act  Criteria  for  Evaluating  Water 
Conservation  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  draft  decision  of 

evaluation  of  water  conservation  plans. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPL\),  the  Bureau  of  Reclamation 
(Reclamation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Conservation  Plans  (Criteria)  dated 
April  30, 1993.  Using  this  Criteria, 
Reclamation  evaluated  the  adequacy  of 
all  water  conservation  plans  developed 
by  project  contractors,  including  those 
required  by  the  Reclamation  Reform  Act 
of  1982.  The  Criteria  was  developed  and 
the  plans  evaluated  for  the  purpose  of 
promoting  the  most  efficient  water  use 


reasonably  achievable  by  Central  Valley 
Project  (CVP)  contractors.  Reclamation 
made  a  commitment  (stated  within  the 
Criteria)  to  publish  a  notice  of  its  draft 
determination  on  the  adequacy  of  each 
CVP  contractor's  water  conservation 
plan  in  the  Federal  Register  and  to 
allow  the  public  a  minimum  of  30  days 
to  comment  on  its  preliminary 
determinations.  This  program  is  on- 
going; an  updated  list  will  be  published 
to  recognize  districts  as  plans  are 
revised  to  meet  the  Criteria. 
DATES:  All  public  comments  must  be 
received  by  Reclamation  by  May  5, 
1995. 

ADDRESSES:  Please  mail  comments  to 
the  address  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Reifsnider,  Bureau  of 
Reclamation.  2800  Cottage  Way,  MP- 
402,  Sacramento,  CA  95825.  To  be 
placed  on  a  mailing  list  for  any 
subsequent  information,  please  write 
getsy  Reifsnider  or  telephone  at  (916) 
979-2397. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  Section  3405(e)  ofthe 
CVPIA  (Title  34  of  Public  Law  102-575). 
"The  Secretary  (ofthe  Interior)  shall 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  •  •  *  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  develope<iJDy  project 
contractors,  including  those  plans 
required  by  section  210  ofthe 
Reclamation  Reform  Act  of  1982."  Also, 
according  to  Section  3405(e)(1).  these 
criteria  will  be  developed  "  *   *   •  vvith 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices." 

The  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts 
greater  than  2,000  acre  feet  and 
agricultural  contracts  over  2,000 
irrigable  acres)  will  prepare  water 
conservation  plans  which  will  be 
evaluated  by  Reclamation  based  on  the 
following  required  information: 

1.  Coordinate  with  other  agencies  and 
the  public 

2.  Describe  the  district 

3.  Inventory  water  resources 

4.  Reuew  the  past  water  conservation 
plan  and  activities 

5.  Identify  best  management  practices  to 
be  implemented 

6.  Develop  schedules,  budgets  and 
projected  results 

7.  Review,  evaluate,  and  adopt  the  water 
conservation  plan 
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&  Implement;  monitorand'  upda(»  the' 
water  conaeruation  plan 
The  CVP  contractors  listfed  below 
have  developed  water  conservation 
plan»  which  Reelemation  ha«  evaluated' 
and  preliminarily  determined"  meet  the 
requirsmHnts  of  the  Criterio. 

•  Arvin  Edison- Water  Shortage 
District. 

•  Bella  Vist^  Water  Districf. 

•  Colusa  County  Water  Districf. 

•  Coming  Water  District. 

•  Dunn ican.  Water  District. 

•  Cravelly-Food  Wats-  Otstrict. 

•  Montemy  County  Water  Resources 
Agency. 

•  Proberta  Water  District. 

•  San  Juan  Water  District, 

•  Santa  Barbara.  City  of. 

•  Sama  Barbara,  County  of. 

•  Tea  Pot  Dtmie  Wiiter  District. 

•  The  West  Side  Irrigation  District'. 

•  Thom«s  Creek  Weter District. 

•  Westside  Water  District. 
Public  comment  on  Reclamation's 

preliminary  (i.e:.  dleft)  determinations 
at  this  time  is  invited.  Copies  of  the 
plans  listed  above  will  be  avoilnble  for 
review  at  Reclamation's  Mid  Pacific 
(MP)  Region  Office  and)  MP's  area' 
offices.  If  you  wish  to  review  a  copy  of 
the  plans,  please  contact  Ms.  Reifsnider 
to  find  the  office  nearest  voui 

DatBd;  ^fh^ch  28.  1995. 
Fruildin  E.  DImicli. 
Assistant  Regional  Dtregton 
I  PR  Doc.  95-^320  Filed  ♦-4-96;  8;*6  ami 
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INTERNATIONAL  TRADE 
COMMISSIOM^ 

Pnweatigatlon  mt.  33Tt-TA-349] 

Certain  Oilttazem  HydroctttoHde  and 
Diltiezem  Preparations;  Notice  of 
Commission  Decision  to  Review 
Portions  of  an  Inttiat  Determination 

AQENCY^U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade- 
Commission  has  detennined  to  review 
certain  portions  of  the  initial 
determination  (ID)  and  Order  No.  52 
issued  by  the  presiding.administrative 
law  judge  (ALJJon  February  2. 1995,  in 
the  above-captioned*  investigation. 
FOR  FURTHER  INFORMATION  COHTACTc 
Cynthia  P.  Johnson,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

swmjmeHT»m^  mpofmrnnnt  oti 
February  1. 1995,  the  presiding  ,\>E.f 


issued*  his  fTnel  ID  fmding  that  there  was 
no  violation  of  section  337.  He  found 
that  claim  1  of  U.S.  Letters  Patent 
4.436.035  ('035  patent)  was  not 
i  n  fri  nged"  by  any  of  respondents' 
praeesses,  that  claim  1  was  invalid  as 
obvious  under  35  U.3.C  103.  and  that 
the  '035  patent  was  unenforceable 
because  of  complainants'  inequitable 
conduct  during  reexamination 
proceedings  before  the  U.S.  Patent  and 
Trademarit  Office.  In  a  separate  order 
(Order  No.  52).  issued  on  the  same  date, 
the  ALJ  granted  respondents'  motion  for 
evidentiary  sanctions.  In  that  order,  he 
stated  that  because'tfaere  is  a 
Commission  preference  for  decisions  on 
the  merits  based  on  all  the  evidisnce 
adduced,  and  because  he  believes  that 
the  seme  conclusions  of  law  regarding 
infringement  would  be  appropriate 
whether  or  not  the  sanctions  of  Order 
No.  52  are  applied,  he  was  imposing 
sanctions  on  complainants  only  as 
alternate  relief,  i.e.,  only  if  the 
Commission  determines  based  on  all'the 
evidence  of  record  that  respondents 
have  infringed  claim  1  of  the  '033 
patent. 

On  February  21.  1995,  complainants 
filed  a  petition  for  review  ofthe  ALJ's 
final  ID.  They  also  filed  a  separate 
petition  for  review  of  Order  No.  52.  On 
the  same  day,  the  Commission 
investigative  attorneys  (IAs):Sled  a 
petition  for  review  of  the  ALJ's  finding 
that  a  domestic  industry  exists. 

On  March  6.  1995,  the  EAs.  the 
Fermion  respondents,  and  the 
Profarmaco  respondents  filed' 
oppositions  to  complainants'  petition 
for  review.  Respondent  Gyma 
Laboratories  also  filed  an  opposition  to 
petition  fbr  review  indicating  that  it 
principally  relies  on  and  concurs  in  the 
response  filed  by  the  Profarmaco 
respondents. 

Having  examined  the  record  iathis 
investigation,  including  the  ID  and 
Order  No.  52.  the  Commission  has 
determined  to  review  the  issues  of  (1) 
claim  interpretation.  (2)  whether  claim 
1  of  the  035  patent  is  infringed  by 
respondents'  processes;  (3)  whether 
claim  T  of  the  035  patent  is  invalid  as 
obvious  under  33  U.S.C.  §  103;  (4) 
whether  the  '035  patent  is 
unenforceable;  and  (5)  OtdisrNb.  52. 
The  Commission  has  determined  not  to 
review  the  remainder  of  the  ID.  The 
Commission  regards  the  ID  as  including 
Order  No.  52.  The  Commission  has  also 
denied  complainants'  motion  fbr  leave 
to  file  the  affidavit  of  James  Gambrell. 
and  denied  complainants'  request  for  an 
oral  hearing.  With  regant'to  tlie 
Gambrell  affidavit,  the  Commission 
believes  that  reopening  the  record' to 
accept  the  affidavit «t  this  l3te  stage  of 


the  inyestigatioa  would  not  be 
appropriate. 
On  review,  the  Commission  is 

f)articularly  interested  in  answers  to  the 
ollowing  (^estions: 

(1)  Is  claim  1  of  the  '035  patent 
entitlbd  to  any  range  of  equivalents?  IT 
not.  why  not?  If  so.  does  the  range  of 
equivalents  cover  (1)  use  of  methyl  ethyl 
ketone,  the  next  higher  homolog  of 
acetone,  as  a  solvent  when  used  with 
pota.ssium  hydroxide  as  a  base,  or  (2)1 
use  of  potassium  carbonate  and"  toluene 
as  the  base-solvent  combination?  Why? 

(2)  What  is  the  status  of  the  Abie 
group  of  respondents?  Have  they  setried' 
their  differences  with  complainants?  If 
so,  will  a  motion  to  terminate  the  Abie 
group  of  respondents  from  the 
investigation  be  fbrthcoming? 

(3)  Is  there  any  suggestion  or 
motivation  in  the  prior  art  references  as 
a  whale  applied  in  the  ID  to  combine' 
those  neferences  so  as  to  render  obvious 
under  35  US.C  103  the  invention' 
claimed  in  claim  1  of  the  '035  patent? 

(4)  Was  there  a  sale  in  die  United 
States  of  the  product  produced  by  the 
Tanabe  trade  secret  KOH/DMSO  process 
within  the  meaning  of  39  U.S.C.  102(b)? 
Is  there  apphcable  case  law  relevant  to 
complainants'  contention  that  sales  of  a 
product  for  the  sole  purpose  of  FDA 
approval  do  not  constitute  an  "on  sale" 
bar  within  the  meaning  of  35  U.S.C. 
102(h)?  The  Commission  is  interested  in' 
an  analysis,  based  on  the  evidence  of 
record,  of  whether  sales  made  solely  for 
purposes  of  FDA  approval  constitute  an 
"on  sale"  bar,  taking  into  account  the 
analysis  set  forth  by  the  Federal  Circuit 
in  considering  whether  a  prior  use  or 
sale  is  a  statutory  bar  in,  e.g.,  Pennwalt 
Corp.  V.  Akzona  Inc.  (and  cases  cited 
therein)  740  F.2d  1573  (Fed.  Cir.  1984). 
The  Commission  is  also  interested  in 
any  evidence  of  record  relevant  to 
compiaineuits'  contention  that  the  only 
sales  in  the  United  Stales  of  Tanabe'sv 
trade  secret  KOH/DMSO  process  were 
for  purposes  of  FDA  approval.  If  the 
Tanabe  KOH/DMSO  process  isfound  to 
be  prior  art.  what  suggestion  or 
motivation,  if  any,  is  there  in  the  prior 
art  that  the  use  of  DMSO  as  a  solvent, 
would  have  rendered  the  solvents  of 
claim  1  of  the  '035  patent  obvious  under 
35  U.S>C.  103?  Finally,  assuming  that 
the  Tanabe  KOH/DMSO  process  is  prior 
art,  was  it  more  pertinent  than. the 
references  before  theexaminer  during 
the  reexamination  proceedings? 

In  connection  with  final  disposition 
of  this  investigation,  the  CammiBsion 
may  issue  (1)  an.  order  that  could,  result! 
in  the  exclusion'of  the  subject  articles- 
fi^m  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 


cease  aad  desist  from  en^ging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Aocordiogly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any.  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background,  see  the  Commission 
Opinion,  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines.  Inv.  No.  337-TA-360. 

If  the  Commission  contemplates  some 
forai  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  detennined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submi^ions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submissions  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  specific  exhibits  and  testimony. 
Additionally,  the  parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
persons  are  encouraged  to  file  written' 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding. 
Complainants  and  the  Commission 
investigative  attorneys  are  also 
requested  to  submit  proposed  remedial 


orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  April  13, 1995.  Reply  submissions 
must  be  filed  no  later  than  the  close  of 
business  cm  April  20. 1995.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  CommissitHi. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment  See  19  C.F.R.  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Art 
of  1930  (19  U.S.C.  1337)  and  sections 
210. 54-. 55  of  the  Commission's  Interim 
Rules  of  Prartice  and  Procedure  (19  CFR 
210.54-. 55). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  S.W..  Washington.  D.C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued;  March  30. 1995. 

Bv  order  of  the  Commission. 

Donna  R.  Koehnke. 

Secnetary. 

|FR  Doc.  95-8356  Filed  4-4-H.');  8;45  ami 
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INTERSTATE  OOMMEftCE 
COMMISStOM 

[Docket  No.  AB-290  {Sut>^No.  1£9X)] 

ftorfoHc  and  Western  Railway 
Company — Abandonment  ExempftNyn — 
Between  f  erguson  Junction  and  G4en 

Echo.l 


Norfolk  and  Western  RailMm- 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  2.56-mile  line  of  railroad 
between  milepost  UD-9.94  at  Glen  Echo 
and  milepost  UD-12.50  at  Ferguson 
Junrtion  in  St.  Louis  County.  MO. 

NW  has  certified  that:  U)'No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  ser\'ice 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  tiehalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  eitiier  is  pending  with  the 
Commission  or  with  any  U.5.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.CC. 
91  (1979).  To  address  whether  tliis 
condition  adequately  proterts  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  105n5(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effertive  on  May  5, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


'  A  slay  will  be  issued  routinely  bv  the 
Commission  in  those  proceedings  where  an 
inkn-med  decision  on  environmemai  issues 
(whether  raised  by  a  paity  or  bv  the  Commission  > 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  f.C.C.Zd 
377  (19B9).  Any  entity  seeking  a  stay  on 
enviromnetital  concerns  is  encoHrafted  to  file  its 
rroMPst  .1*  soon  as  possible  in  order  to  permit  the 
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formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29'  must  be  filed  by  April  17, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  25, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
appUcant's  representative:  lames  R. 
Paschall,  Norfolk  Southern  Corporation. 
Three  Commercial  Place.  Norfolk.  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  April  10, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/ rail  banking 
conditions  *  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  29,  1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemoa  A.  Williams, 
Secretary. 
|FR  Doc.  95-8315  Filed  4-4-95;  8:45  am) 
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Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.CC.2d  164  (1987). 

>The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

*The  Gateway  Trailnet,  Inc.  seeks  issuance  of  a 
notice  of  interim  trail  use/railbanking  (NITIJ)  under 
16  U.S.C  1247(d)  and  a  180-day  public  use 
condition  under  49  U.S.C  10906.  A  copy  of  the 
request  does  not  appear  to  have  been  served  on  NW 
as  requ  ired  at  49  CFR  1 104. 1 2(a).  Gateway  is 
directed  to  serve  a  copy  of  the  request  on  NW. 
Accordingly,  the  requests  will  be  handled  in  a 
subsequent  decision. 


pocket  No.  AB-443X] 

Danbury  Terminal  Railroad  Company — 
Discontinuance  Exemption 
—Westchester,  Putnam,  and  Dutchess 
Counties,  NY 

Danbury  Terminal  Railroad  Company 
(DTRR)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights  to  discontinue  trackage 
rights  over  two  segments  of  the  rail  line 
known  as  the  Harlem  Line.  The  first  line 
segment  is  located  between  milepost 
55.2,  in  Dykemans,  and  milepost  81.6, 
in  Wassaic,  a  distance  of  approximately 
26.4  miles  in  Dutchess  and  Putnam 
Counties,  NY.  The  second  line  segment 
is  located  between  milepost  22.0,  in 
White  Plains,  and  milepost  43.4,  in 
Golden 's  Bridge,  a  distance  of 
approximately  21.4  miles  in 
Westchester  County,  NY. 

The  Harlem  Line,  except  between 
mileposts  77.0  and  81.1,  is  owned  by 
American  Premier  Underwriters,  Inc.,  a 
noncarrier,  and  leased  by  the 
Metropolitan  Transportation  Authority 
(MTA).  MTA's  subsidiary,  Metro  North 
Commuter  Railroad  Company  (MNCR) 
provides  commuter  passenger  rail 
service  over  the  entire  Harlem  Line, 
except  between  milepost  77.0  and 
milepost  81.1.  That  portion  is  owned  by 
the  New  York  and  Harlem  Railroad 
Company  and  is  the  subject  of 
acquisition  negotiations  with  MNCR, 
which,  when  completed,  will  enable 
MNCR  to  extend  its  commuter 
passenger  service  to  Wassaic.  In 
addition.  Consolidated  Rail  Corporation 
(Conrail)  provides  freight  service  over 
the  line  under  an  unspecified  operating 
arrangement  with  the  owners  and 
lessee.  DTRR  acquired  the  rights  at  issue 
here  from  Conrail.'  Thus,  freight  and 
passenger  service  will  still  be  provided 
after  the  discontinuance. 

DTRR  has  certified  that:  (1)  No  local 
traffic  has  moved  pursuant  to  the 
trackage  rights  operation  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


I  In  Danbury  Terminal  Railroad  Company  and 
Maybrook  Properties.  Inc. — Acquisition  and 
Operation  Exemption — Consolidated  Rail 
Corporation.  Finance  Docket  No.  32180  (Sub-No.  1) 
nCC  served  Dec.  29.  1992).  DTRR  obtained 
operating  and  freight  rights  over  the  Harlem  Line, 
between  milepost  22.0.  In  White  Plains  and 
milepost  81.6.  in  Wasuic  Follovinng  the  proposed 
discontinuance.  DTRR  will  continue  to  operate 
between  mileposts  43.4  and  55.2. 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  ttiis 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  to  subsidize  continued 
operations  has  been  received,  this 
exemption  will  be  effective  on  May  5. 
1995.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues^  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2)  -'  must 
be  filed  by  April  17. 1995.  Petitions  to 
reopen  must  be  filed  by  April  25,  1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  A. 
Wimbish,  Suite  420, 1920  N  Street, 
N.W.,  Washington,  D.C.  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Decided:  March  31, 1995. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(PR  Doc.  95-8355  Filed  4-4-95;  8:45  ami 
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'The  Commission's  Section  of  Environmental 
Analysis  will  not  conduct  an  independent 
investigation  because  no  environmental  effects  are 
expected  in  cases  where  service  on  the  line  will 
continue.  A  stay  will  be  issued  routinely  by  the 
Commission  if  an  informed  decision  on 
environmental  issues  raised  by  a  party  cannot  be 
made  before  the  effective  date  of  the  notice  of 
exemption.  See  Exemption  of  Out -of -Service  Rail 
Unes.  5 1.C.C.2d  377  (1989).  Any  entity  seeking  a 
stay  on  environmental  concerns  is  encouraged  to 
file  its  request  as  soon  as  possible  in  order  to  permit 
this  Commission  to  review  and  act  on  the  request 
before  the  effective  date  of  this  exemption. 

■•  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan  Assist..  4  I.C.C2d  164  (1987). 
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OEPARTIieNT  OF  JUSirCE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
t'.ollection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  end  the  Paperwork 
Reduction  Reauthorization  Act  sinoe  the 
last  li.st  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infoiroation: 

(1)  The  title  of  the  fomi/coilertion; 

(2)  The  agency  form  numt»er,  if  any, 
and  the  appliiable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  tiie  total  public 
burden  (in  hours]  associated  with  the 
(collection;  and 

(6)  An  indication  as  to  whetiier 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Cumments  and/xir  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
195-7340  AND  to  the  Department  of 
liistice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
lustice  Management  Division  Suite  850. 
WCTR.  Washington,  DC  20530. 

I^xtension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Procurement 
Quota  fo'  Controlled  Substances. 

(2)  DEA  Form  250.  Drug  Enforcement 
.Administration,  United  States 
Department  of  Justice. 

(3)  Primary  =  Business  or  other  for- 
profit.  Title  21,  CFR  1303.12,  requires 
registered  dosage  from  manufactures 


v\'ho  wish  to  purchase  controlled 
substances  in  Schedule  D  to  apply  on 
DEA  Form  250  for  procurement  quotas 
which  purchase  quantities.  The 
information  collected  is  used  for 
establishing  quotas  and  controlling 
procurement  thereof. 

(4)  493  annual  respondents  at  1  hour 
per  response. 

(5)  493  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Datod;  March  .W.  1995. 
Robert  B.  Briggs. 

Department  Ciearance  Officer,  I  'nited  States 
Depa  rtmen  t  of  Justice- 
jFK  Doc.  95-6277  Filed  4-4-95;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  oti 
March  16,  1995,  a  proposed 
Amendment  to  a  previously-entered 
partial  consent  decree  and  judgment  in 
United  States,  et  al.  v.  Thomas  Solvent, 
et  al..  Civil  Action  No.  K86-164  CAS 
and  K86-167  CAB,  was  lodged  with  tho 
United  States  District  Court  for  the 
Western  District  of  Michigan.  This 
Amendment  is,  among  other  things,  a 
partial  resolution  of  judgments 
previously  entered  against  Thomas 
Solvent  Company  and  Richard  Thomas 
in  connection  with  civil  actions  taken 
against  them  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607(a),  in 
connection  with  costs  incurred  by  the 
United  States  and  the  State  of  Michigan 
in  responding  to  releases  of  hazardous 
substances  at  and  about  the  Verona  Weil 
Field,  located  in  Battle  Creek.  Michigan. 

Under  the  Amendment.  Thomas 
Solvent  would  cause  several  payments 
to  be  made  out  of  the  proceeds  of  its 
settlement  with  an  insurance  carrier. 
Among  those  payments  would  be  one 
for  $2,665  million  to  the  United  States 
and  another  for  $0,585  million  to  the 
State  of  Michigan,  in  partial 
reimbursement  of  government  response 
costs  for  wfhich  Thomas  Solvent  is  liable 
under  the  previously-entered  partial 
consent  decree  and  judgment. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Amendment. 
Comments  should  be  addressed  to  the 
Assistant  Attome|^'  General  of  the 


Environment  and  Natural  Resouroes 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  et  al.  \.  Thomas 
Solvent,  et  al..  D.J.  Ref.  90-11-2-140. 
The  proposed  Amendment  ma>'  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Michigan.  399  Federal  Building.  110 
Michigan  St.,  NW..  Grand  Rapids. 
Michigan,  and  at  U.S.  EPA  Region  5. 
Office  of  Regumal  Counsel  200  West 
Adams,  Chicago,  Illinois,  and  at  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor,  Washington,  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Cousenl 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy,  please  enckwe  a 
check  in  the  amount  of  $6.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Librar\-. 
)oel  M.  Gross. 

Acting  Chief.  Environment  and  \atiiml 
ResotiTces  Division,  Enviwnmeirtal 
Enforcement  Section. 
IFR  Doc.  95-8242  Filed  4-4-95:  8:45  ami 

BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  N^onal 
Cooperative  Research  and  Production 
Act  of  199^— ADBAC  Joint  Venture 

Notice  is  hereby  given  that,  on 
January  27,  1995.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
1,5  U.S.C  4301  et  seq.  ("the  Act "). 
Huntington  Laboratories,  Inc.  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes 
in  the  membership  of  the  parties  to  the 
ADBAC  Joint  Venture  ("Joint  Venture") 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery-  of 
antitrust  plaintiiTs  to  actual  damages 
under  specified  circumstances. 
Specifically,  The  Ethyl  Corporation 
spun-off  its  specialty  chemicals  group 
into  a  separate  and  independent 
publicly  traded  company  know  as 
Albermarle  Corporation,  Baton  Rouge. 
LA.  In  addition,  the  ADBAC  products  o\ 
Marer  Chemical,  a  division  of  PPG. 
were  acquired  by  Lonaz.  Inc..  Fair 
Lawn.  NJ. 

No  other  changes  have  been  made  in 
either  the  membership  or  plamied 
activity  of  the  Joint  Venture. 
Membership  in  this  group  research 
projet;t  remains  open,  and  ADBAC 
intend  to  file  additional  written 


Mil  I  #1—  ,  iiiirif 
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notification  disclosing  any  changes  in 
membership. 

On  September  6. 1986.  the 
Huntington  Latxiratories,  Hied  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  7,  1986  (51  FR  35706). 

The  last  notification  was  filed  with 
the  Department  on  June  28. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  16.  1993  |58  FR  43376|. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Dot.  95-8244  Filed  4-4-95;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PERF  Project  93-20 
Bench  Scale  Valve  Research  Forum 

Notice  is  hereby  given  that,  on 
December  8. 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  93-20.  titled 
"Bench  Scale  Valve  Emission  Study" 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 


circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are:  Exxon  Research  and  Engineering 
Company.  Florham  Park,  NJ;  Texaco. 
Incorporated.  Port  Arthur,  TX;  Phillips 
Petroleum  Company.  Bartlesville.  OK; 
Amoco  Oil  Company,  Naperville.  IL; 
Chevron  Research  &  Technology, 
Richmond.  CA;  Mobil  Research  and 
Development  Corporation,  Pennington, 
NJ;  Velan,  Incorporated,  Grandy, 
Quebec-CANADA;  Kitz  Corporation  of 
America,  Houston,  TX;  Grinnell 
Corporation,  Cranston,  RI;  B.P. 
Research,  Cleveland.  OH;  Carlock. 
Palmyra.  NY;  and  Grove  Valve  & 
Regulatory  Company,  Oakland,  CA. 

The  nature  and  objectives  of  the 
research  program  include  the  reduction 
of  costs  a.ssociated  with  the  meeting  of 
valve  fugitive  emissions  regulations  by 
optimizing  valve  mechanical 
specifications. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  EKk.  95-8243  Filed  4^-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  April  17,  1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  17,  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustm(Mif 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW,, 
Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  27th  day 

of  March,  1995. 

> 

Victor  J.  Triinzo, 

Program  Manager,  Policy  &  Reemploymfnt 
Services,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petitioner:  Union/wofkersyfirm 


Anzona  Putihc  Service  Cor- 
poration (Wkrs). 
Halo  Ligtiting/Div-Cooper 

Lightir>g  (IBEW). 
Voyager  Emblems,  Inc. 

(USWA). 
Robstown  Manufactunng  Co. 

(Co). 
Diamond  Pacific  Milling  & 

Dry  Kilns  (Wkrs). 
Hancock  Lumber,  Inc.  (Wkrs) 

C  4  L  Supply  Co.  (Wkrs)  

Reed  Travel  Group— Airline 

Div.  (Wrks). 

Brown  Group  Inc.  (Wrks) 

Reliance  Electric  (Wrks)  

APC  Corporation  (SMWU)  .... 
Teledyne  Fluid  Systems 

(CO&IAM). 
Edgecomb  Manufacturing  Co 

(Co). 
Wilson  Apparel  (Co)  


Location 


Ptroemx,  AZ  

Elk  Grove  Village, 

IL. 
Sanborn.  NY  

RotJStown,  TX  

Salem,  OR  

Salem,  OR  

Kermit.  TX  

Oak  Brook,  IL 

Fredericklown,  MO 

Ashtabula,  OH 

Hawthorne,  NJ  

Palisades  Park,  NJ 

Tartx)ro,  NC  

Wilson.  NC  


Date 
received 


03/27/95 

03/27/95 

03/27/95 

03/27/95 

03/27/95 

03/27/95 
03/27/95 
03/27/95 

03/27/95 
03/27/95 
03/27/95 
03/27/95 

03/27/95 

03/27/96 


Date  of 
petition 


03/09/95 

03/07/95 

03J06I95 

03/16/95 

02/20/95 

02/20/95 
03/01/95 
03/13/95 

03/13/95 
03/14/95 
03/15/95 
03/09/95 

03/13/95 

03/13/95 


Petition  No. 


Articles  produced 


30.847  Electricity 

30.848  Lighting  fixtures. 

30.849  Emtjroidered  emblems  and  insignias. 

30.850  Men's  slacks. 

30.851  Softwood  dimensional  lumtwr. 

30.852  Softwood  dimensional  lumber. 

30.853  Oil  field  supply. 

30.854  Airline  guides. 

30.855  Warehouse  and  dist.— footwear 

30.856  AC  nrwtors. 

30.857  Fabncate  skylights. 

30.858  Safety  relief  valves. 

30.859  Ladies  and  childrens  apparel 

30.860  I  Ladies  and  childrens  apparel. 


Petitioner:  Union/workers/firm 

Location 

Date 
received 

Date  Of 
petition 

Petition  No. 

Articles  produced 

Chns-Craft  Industnal  Prod- 

Watertord. NY  

03/27/95 

03/17/95 

30,861 

Automotive  padding,  insulation. 

ucts  (ACTWU). 

Bourns,  Inc. — Pressure  Prod- 

Riverside. CA 

03/27/95 

03/09/95 

30,862 

Pressure  transducers. 

ucts  (Wrks). 

Johnson  Controls,  Inc 

Garland,  TX 

03/27/95 

03/15/95 

30.863 

Automobile  batteries. 

(UAW). 

Bridgestone/Firestone.  Inc. 

Decatur,  IL  

03/27/95 

02/17/95 

30,864 

Tires— auto,  light  truck 

(URW). 

Ohio  Coil  Sen/ice^lUE)  

Newcomerstow/n. 

OH. 
Lowland,  TN 

03-'27/95 

03/15/95 

30,865 

High  voltage  formed  coils. 

BASF  Corporation  (UTWA)  .. 

03/27/95 

03/14/95 

30,856 

Nylon  staple  fitters. 

Butterick  Co.  (Wrks)  

New  York,  NY  

03/27/95 

03/16/95 

30.867 

Patterns  for  home  sewing. 

Kodalux  Processing  Services 

(Co). 
Ochoco  Lumber  Co 

Findlay,  OH 

03'27/95 

03/15/95 

30.868 

Photographic  prints. 

Prineville.  OR  

03/27/95 

03/15/95 

30,869 

Pine  dinr>enstonal  lumtser. 

(lAMAW). 

Philips  Components  (Co) 

Saugerties.  NY 

03/27/95 

03/20/95 

30.870 

Electronic  components. 

jFR  Doc.  95-8326  Filed  4-4-95:  8'45  ami 
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|TA-W-30,820] 

General  Electric  Capital  Corporation, 
G.E.  Electronic  Rental  and  Repair,  Erie, 
Pennsylvania;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  20,  1995  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
G.E.  Electronic  Rental  and  Repair,  a 
subdivision  of  General  Electric  Capital 
Corporation,  Erie.  Pennsylvania  (TA- 
W-30,820). 

The  Department  of  Labor  has  verified 
that  the  three  petitioners  were  not 
employed  by  the  above  subject  firm  or 
its  subdivision,  and  that  each  worker 
represented  a  separate  firm. 
Consequently,  this  is  not  a  valid  petition 
and  the  Department  of  Labor  cannot 
make  a  determination  as  to  whether  the 
workers  are  eligible  for  adjustment 
assistance  benefits  under  the  Trade  Act 
of  1974. 

Therefore,  further  investigation  in  this 
matter  would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  27th  day  of 
March  1995. 
Victor  |.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-8325  Filed  4-4-95;  8:45  ami 
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rTA-W-29,743] 

IBM  Corporation,  Poughkeepsie,  New 
York;  Notice  of  Revised  Determination 
on  Reconsideration 

On  October  3,  1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  former  workers 
of  the  subject  firm.  The  notice  was 
published  in  the  Federal  Register  on 
October  14,  1994  (59  FR  52193). 

The  Department  expanded  its 
investigation  to  include  the  entire  Large 
Scale  Computing  Division  (LSCD)  at 
Poughkeepsie,  New  York  where 
mainframe  computers  are  produced. 

Investigation  findings  show  that  sales 
of  computer  hardware  declined  in  FY 
1993  compared  to  FY  1992  and  in  the 
year  to  date  3rd  quarter  of  1994 
compared  to  the  same  period  in  1993. 
The  findings  on  reconsideration  show 
substantial  worker  separations  in  1993 
and  in  1994. 

Other  findings  on  reconsideration 
show  that  IBM  lost  market  share  of 
mainframe  processors  and  processor 
subassemblies  and  components  in  1994. 

U.S.  imports  of  automatic  data 
processing  equipment  and  parts 
increased  in  the  latest  12  month  period 
ending  in  February  1994  compared  to 
the  same  period  in  1993. 

Other  IBM  certifications  are  for 
workers  at  Rochester,  Minnesota  (TA- 
W-29.G26)  computer  storage  equipment; 
(TA-W-30.176)  computers;  at  Endicott, 
New  York  (TA-W-30,258)  mainframe 
computer  hardware  and  software  and 
(TA-W-30,397)  printed  circuit  boards 
and  at  Hopewell  Junction,  New  York 
(TA-\V-29.752)  computer  chips. 


Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  at  IBM 
Poughkeepsie,  New  York  were  adversely 
affected  by  increased  imports  of  articles 
that  are  like  or  directly  comjjetitive  with 
the  LSCD  mainframes  produced  at 
Poughkeepsie,  New  York.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  revised  determination  for 
workers  of  IBM  Corporation. 
Poughkeepsie,  New  York. 

All  workers  of  IBM  Corporation  in 
Poughkeepsie.  New  York  who  became  totall\ 
or  partially  separated  from  employment  on  or 
after  March  31.  1993  ace  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 

Signed  at  Washington.  D.C.  this  23rd  day 
of  March,  1995. 
Victor  J.  Tninzo, 

Program  Manger,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8329  Filed  4-4-95;  8:45  ami 

BILLING  CODE  4S10-aO-M 

[TA-W-OO,  551  and  TA-W-30.  552] 

Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

In  the  matter  of  Mac  Tools.  Inc.. 
Washington  Court  House,  Ohio;  and  Mac    . 
Tools.  Inc..  Sabina,  Ohio. 

By  an  application  dated  February*  28. 
1995.  the  petitioners  with  Congressional 
support  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  TAA. 
The  denial  notice  was  issued  on 
February  9. 1995  and  published  in  the 
Federal  Register  on  March  1, 1995  (60 
FR  11120). 
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Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  mechanics'  hand  tools. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Croup 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  Both  plants  will  close 
in  April  1995  because  of  a  corporate 
decision  to  consolidate  operations  at 
other  domestic  corfrarate  facilities.  A 
domestic  transfer  of  production  would 
not  form  a  besis  for  a  worker  group 
certification.  Further,  the  findings  show 
increased  sales  and  production  of 
mechanics'  band  tools  at  the  subject 
plants  in  the  first  nine  months  of  1994 
comoared  to  the  same  period  in  1993. 

Other  findings  show  that  neither  the 
subject  plants  nor  its  parent.  Stanley 
Works  in  Connecticut,  imported  hand 
tools  from  China  in  the  relevant  period. 

Conclusion 

After  review  of  the  application  and 
mvestigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  27th  day 
of  ^4arch.  1995. 
Victor  |.  Tninzo, 

Prognim  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Ckic  95-8328  Filed  4-4-95.  8.45  ami 

BH.UMG  CODE  4510-30-M 


rTA-W-30,S92] 

AmerxJed  Certtflcatton  Regarding 
Eligibility  to  Apply  for  Worfcer 
Adjustment  Assistance 

In  the  matter  of  Santa  Fe  Minerals.  Inc. 
Dallas.  Texas,  and  Santa  Fe  Mioerals.  Inc., 
operating  in  the  Gulf  of  Mexico  and  at 
various  locations  in  the  following  states: 
Arkansas,  TA-W-30,592A.  Louisiana,  TA- 
W-30,592B.  Oklabonn.  TA-W-30.592C 
California.  TA-W-30392D.  Texas,  exc 
Dallas.  TA-W-30.592E. 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S  C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  was  issued  on 
February  17, 1995  and  published  in  the 
Federal  Register  on  March  10.  1995  (60 
FR  13177). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  various  locations  in  the 
states  of  California  and  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 
The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Santa  Fe  Minerals,  Inc.,  Dallas,  Texas 
and  operating  in  the  Culf  of  Mexico  and 
at  various  locations  in  Arkansas, 
Louisiana,  Oklahoma.  California  and 
Texas  who  were  adversely  affected  by 
increased  imports  of  crude  oil. 

The  amended  notice  applicable  to 
TA-W-30.592  is  hereby  issued  as 
follows: 

All  workers  of  Santa  Fe  Minerals.  Inc  . 
Dallas,  Texas  and  operating  in  ihe  Gulf  of 
Mexico  and  at  various  locations  in  the  stat»*s 
of  Arkansas.  Louisiana.  Uklahoroa,  Cahtomia 
and  Texas,  except  Dallas  who  had  become 
totally  or  partially  separated  from 
employment  on  or  after  December  1 3,  1 993 
are  eligible  to  apply  lor  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974 

Signed  at  Washington.  DC.  this  27th  day  of 
March,  1995. 
Victor  f .  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  95-8327  Filed  4-4-95;  8:45  ami 

BILLING  COM  4A10-40-M 

[TA-W-30,345  and  TA-W-30. 346A1 

Amended  Certtficatfon  (Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Tobin-Hamilloo  Cumpany. 
Inc  MansHetd.  Missouri,  and  Tobin- 
Hamilton  Company.  Inc  New  Balance  fur 
kids  Division  West  Bridgewater. 
Massachusetts. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  30.  1994.  applicable  to  all 
workers  of  the  subject  firm.  The  Notice 
was  published  in  the  Federal  Register 
on  December  16,  1994  (59  FR  65077). 


At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  worker  separations  in 
1994  at  the  subject  firm's  sales  division 
in  West  Bridgewater,  Massachusetts. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  subject  firm's  workers  at  West 
Bridgewater,  Massachusetts. 

The  amended  notice  applicable  to 
TA-W-30,345  is  hereby  issued  as 
follows: 

All  workers  of  Tobin  Hamilton  Company 
Inc..  Mansfield.  Missouri  and  New  Balance 
for  Kids  Division.  West  Bridgewater. 
Massachusetts  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  20, 1993  are  eligible  to  apply 
for  adjusUnent  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC.  this  23rd  di*y 
of  March.  1995. 

Victor  f .  Trunzo, 

Program  Manager.  Policy  and  Reemplovmeiit 

Services.  Office  of  Trade  A  djustment 

Assistance. 

IFR  Doc.  9.5-8324  File<l  4-4-95;  8:45  «m| 

BILLMO  COOC  4S10-W-M 

[TA-W-30,8iq 

Tobin-Hamilton  Company,  Inc.,  New 
Balance  for  Kids  Division,  West 
Bridgewater.  Massachusetts;  Notice  ol 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  20, 1995  in  response 
to  a  worker  petition  wbirii  was  filed  on 
behalf  of  workers  at  Tobin-Hamihon 
Company.  Inc..  New  Balance  for  Kids 
Division.  West  Bridgewater, 
Massachusetts. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-30,345).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  27th  day 
of  March,  1995. 

Victor  |.  Tnmze. 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  95-8330  Filed  4-4-95;  8:45  ami 
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rrA-w-30.740) 

Wlrekraft  Industries,  Incorporated, 
Marion,  Ohio;  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  as 


amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  worker 
adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  requirements  have 
been  met. 

The  investigation  was  initiated  in 
response  to  a  petition  received  on 
February  14, 1995  and  filed  on  behalf  of 
workers  at  Wirekraft  Industries. 
Incorporated,  Marion,  Ohio.  The 
workers  produced  wire  harnesses. 

The  investigation  revealed  that  a 
major  customer  of  the  subject  firm 
increased  their  imports  of  electrical  wire 
harnesses  during  the  relevant  period 
under  investigation  and  is  transferring 
production  formerly  supplied  by  the 
subject  firm  to  foreign  sources. 


Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  wire 
harnesses  produced  at  Wirekraft 
Industries,  Incorporated,  Marion.  Ohio 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  that 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Wirekraft  Industries, 
Incorpwrated,  Marion,  Ohio  engaged  in 
employment  related  to  the  production  of  wire 
harnesses  who  became  totally  or  partially 
separated  from  employment  on  or  after 
Februar>'  9, 1994  through  two  years  from  the 
date  of  certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 

Signed  in  Washington,  DC.  this  17th  day 
of  February,  1995. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  iDoc.  95-8333  Filed  4-4-95;  8:45  ami 

BILLING  CODE  4S10-3(Myi 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation;  Oyster 
Creek  Nuclear  Generating  Station 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  DPR- 
16,  issued  to  GPU  Nuclear  Corporation 
(the  licensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
(C3CNGS),  located  in  Ocean  County, 
New  Jersey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Technical  Specification  (TS)  to  allow 
2645  fiiel  assemblies  to  be  stored  in  the 
fuel  pool.  This  is  an  increase  of  45  fuel 
assemblies  from  the  current  limit  of 
2600  contained  in  TS  5.3.I.E.  The  45 
additional  storage  locations  exist  in 
racks  in  the  fuel  pool. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  25, 1994. 
as  supplemented  by  letter  dated 
February  15,  1995." 

Background 

During  the  spent  fuel  pool  expansion 
project  in  1983.  the  licensee  designed 
and  installed  10  free  standing  high 
density  spent  fuel  racks  in  the  spent  fuel 
pool  to  increase  the  spent  fuel  storage 
capacity  from  1800  to  2645  spent  fuel 
assemblies.  However,  the  licensee 
elected  to  impose  a  TS  limit  of  2600 
spent  fuel  assemblies  (approved  by  the 
staff  in  License  Amendment  No.  76. 
dated  September  17. 1984)  to  be  stored 
in  the  spent  fuel  pool  at  the  time.  The 
increased  capacity  from  1800  to  2600 
spent  fuel  assemblies  would  meet 
anticipated  spent  fuel  storage 
requirements  through  1992.  An 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  supporting  this 
action  was  issued  on  September  13. 
1984.  The  additional  45  fuel  assembly 
storage  locations  were  not  licensed  with 
License  Amendment  No.  76  because  it 
was  believed  that  they  would  not  be 
needed  for  spent  fuel  storage,  (It  was 
anticipated  that  an  off-site  spent  fuel 
storage  facility  would  be  available  after 
1992.)  These  additional  storage 
locations  were,  therefore,  used  for  the 
storage  of  miscellaneous  equipment 
such  as  fuel  channels. 

As  the  result  of  the  recent  refueling 
(Cycle  15R)  which  took  place  in 


December  1994  and  the  present 
unavailability  of  an  ofT-site  spent  fuel 
storage  facility,  OCNGS  has  lost  the 
capability  to  completely  offload  the 
reactor  core.  The  licensee  is  in  the 
process  of  installing  a  dry  storage 
facility  on-site  which  is  scheduled  to  be 
operational  in  1996.  This  provision  of  a 
dry  storage  facility  on-site  will  allow 
full  core  offload  beyond  the  current 
operating  cycle  (Cycle  15)  until  such 
time  as  an  off-site  spent  fuel  storage 
facility  is  available.  The  OCNGS  on-site 
spent  fuel  storage  facility  is  presently 
under  construction.  Consequently,  the 
licensee  proposed  to  use  the  additional 
45  fuel  assembly  storage  locations  for 
spent  fuel  storage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required 
should  a  full  core  offload  be  necessary 
during  Cycle  15  with  the  proposed  dry 
spent  fuel  storage  facility  not  yet  in 
ser\ice.  Without  the  ability  to  fully 
offload  the  core,  any  inspection  or 
repair  activity  will  most  likely  result  in 
higher  personnel  exposure  and 
schedular  delays.  Full  core  offload 
capability,  in  particular,  would  facilitate 
any  in-vessel  repair  which  requires 
draining  of  the  vessel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  based  on  its  review,  the 
licensee's  proposal  to  increase  the  spent 
fuel  pool  capacity  to  2645  fuel 
assemblies  is  acceptable.  In  addition, 
the  staff  has  determined  that  the 
conclusions  reached  in  the  staffs  SE 
dated  September  17. 1984.  supporting 
Amendment  No.  76,  and  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact — Spent  Fuel 
Pool  Expansion  dated  September  13, 
1994  remains  applicable. 

Radiological  Environmental  Impacts 

In  the  staffs  Environmental 
Assessment  dated  September  13,  1984, 
regarding  increasing  the  spent  fuel  pool 
capability  from  1800  to  2600  spent  fuel 
assemblies,  the  staff  concluded  that  the 
potential  radiological  environmental 
impacts  associated  with  the  expansion 
of  the  spent  fuel  storage  capacity  were 
evaluated  and  determined  to  be 
environmentally  insignificant.  The  basis 
for  the  staffs  conclusions  were 
determined  by  the  staffs  evaluation  of 
(1)  radioactive  materials  released  to  the 
atmosphere,  (2)  solid  radioactive  wastes. 
(3)  liquid  radioactive  waste,  and  (4)  the 
staffs  radiological  assessment. 

Considering  the  small  incremental 
addition  to  the  licensed  storage 
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capacity,  the  environmental  nidiolo^ical 
conclusions  stated  in  the  staffs 
Environmental  Assessment  dated 
September  13, 1984,  are  not  altered  by 
the  storage  of  45  additional  spent  fuel 
as.semblies. 

Nonradiological  Assessment 

In  the  staffs  Environmental 
Assessment  dated  September  13.  1984, 
the  staff  also  concluded  that  the 
nonradiotogicai  impacts  of  the  OCNCS 
as  designed,  were  considered  in  the 
Final  Environmental  Statement  (FKS) 
issued  in  December  1974  and  that  the 
OCNCS  spent  fuel  pool  expansion  will 
not  result  in  nonradiological 
environmental  effects  siKniricantly 
greater  or  different  from  those  already 
reviewed  and  analyzed  in  the  FES. 

Considering  the  smaller  incremental 
addition  to  the  licensed  storage 
capacity,  the  environmental 
nonradiological  conclusions  stated  in 
the  staffs  Environmental  Asse.ssment 
dated  September  13, 1984.  are  not 
altered  by  the  storage  of  45  additional 
spent  fuel  assemblies. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  likely  result 
in  higher  personnel  exposure  and 
scheduler  delays.  As  discussed 
previously  the  licensee  is  constructing 
an  on-site  spent  fuel  storage  facility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oyster  Creek  Nuclear 
Generating  Station. 

/Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  New  Jersey 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Ba.sed  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Acccwdingly.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 


dated  November  25,  1994.  as 
supplemented  by  letter  dated  Febmary 
15.  1995.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Ocean  County  Library. 
Toms  River,  NJ  08753. 

Dated  at  Rockville.  Maryland,  this  29(h  day 
(jf  March  1995. 

For  the  Nuclear  Regulatory  Ckunmission. 
Phillip  F.  McKm, 

Director.  Project  Directorate  f-3.  Division  of 
Reactor  Projects— l/U.  Office  of  Nuclear 
Reactor  Regulation 

jFR  Doc.  95-«311  Filed  4-4-95;  8:45  ami 
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[Docket  No.  50-410] 

Niagara  Mohawk  Power  Corporation; 
Nine  Mile  Point  Nuclear  Statior> — Unit  2 
Environmental  Assessment  and 
Firtding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  Facility  Operating  License  No. 
NFF-69,  issued  to  Niagara  Mohawk 
Power  Corporation  (the  licensee),  for 
operation  of  the  Nine  Mile  Point 
Nuclear  Station,  Unit  2  (NMP-2)  located 
in  Oswego  County,  New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  March  9.  1995. 
The  proposed  action  would  exempt  the 
licensee  from:  (1)  The  requirements  of 
10  CFR  Part  50.  Appendix  |,  Paragraph 
III.D.l.(a).  to  permit  a  one-time  interval 
extension  between  the  first  and  second 
Type  A  test  (containment  integrated 
leak  rate  test)  for  approximately  24 
months  from  the  1995  refueling  outage 
to  the  1997  refueling  outage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Tyi>e  A 
test  from  the  1995  rehieling  outage  to 
the  1997  refueling  outage,  thereby 
deferring  the  cost  of  performing  the  tests 
and  eliminating  the  time  required  to 
perform  the  test  from  the  critical  path 
schedule  during  the  up<;oming  spring 
1995  refueling  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  one-time  interval 


extension  between  the  first  and  second 
Type  A  tests  would  not  increase  the 
probability  or  consequences  of  acridants 
previously  analyzed  and  the  proposed 
exemptions  would  not  aflect  facility 
radiation  levels  or  facility  radiological 
effluents.  The  licensee  has  analyzed  the 
results  of  previous  Type  A  tests 
performed  at  NMP-2  to  show  good 
containment  performance  and  will 
continue  to  be  required  to  cxinduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
exemption,  will  perform  the  visual 
containment  inspe<:tion  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The  change 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  radiation  exposure.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts. 

Alternative  Use  of  Resources 

This  acti<m  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Nine  Mile  Point 
Nuclear  Station.  Unit  2. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  .stated  policy, 
the  NRC  staff  consulted  with  the  New 
York  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  re.spect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  9. 1995,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York.  Oswego.  New  York  13126. 

iSatad  at  Rockville.  Maryland,  this  29th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh. 

Director.  Project  Directorate  1-1,  Division  of 
Reactor  Projects — l/U.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  95-8312  Filed  4-4-95.  8:45  ami 
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[Docket  No.  50-245) 

Northeast  Nuclear  Energy  Company; 
Notice  ot  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  its  )une  23. 1994.  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-21  for 
Millstone  Nuclear  Power  Station.  Unit 
1,  located  in  New  London  County, 
Connecticut. 

The  proposed  amendment  would 
have  reworded  Technical  Specification 
3.7.  "Containment  Systems."  to  permit 
operation  with  one  of  the  two  circuits  of 
the  reactor  building  ventilation  logic 
temporarily  inoperable,  in  addition, 
Section  3.7.C.l.b  would  have  been 
reworded  to  prohibit  movement  of 
irradiated  fuel,  or  movement  of  any 
loads  over  irradiated  fnel,  without 
secondary  containment  integrity. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 


Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  31, 1994 
(59  FR  45029).  However,  by  letter  dated 
March  15. 1995,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  23, 1994.  and 
the  licensee's  letter  dated  March  15, 
1995.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
fames  W.  Andersen, 

Project  Manager,  Project  Directorate  1-4 
Division  of  Reactor  Projects — ////  Office  of 
Nuclear  Reactor  Regulation. 
jFR  Doc.  95-8309  Filed  4-4-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

[Release  No.  34-35547;  File  No.  SR-CHX- 
95-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange,  Inc., 
Relating  to  Ortjer  Execution 
Guarantees 

March  29.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•■Act ").  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  March  2. 1995.  the 
Chicago  Stock  Exchange.  Incorporated 
CCHX  ■  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("ConHnission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX.  Rule  37  to  add-a  new 
subsection  (d)  thereunder.  The  text  of 


the  proposed  rule  change  is  as  follows 
Inew  text  is  italicizedl: 

Article  XX 

Rule  37/d^  Notwithstanding  anything 
herein  to  the  contrary,  a  specialist  may 
voluntarily  provide  order  execution 
guarantees  more  favorable  than  those 
required  pursuant  to  this  Rule  37  (i.e..  greater 
size,  better  price,  limitations  on  partial 
executions,  etc.).  At  the  request  <^a 
specialist,  the  Exchange  may  provide  for 
automatic  execution  of  orders  in  accordance 
with  such  guarantees  upon  such  terms  and 
conditions  as  the  Exchange  shall  determine. 
In  either  event,  failure  of  a  specialist  to  honor 
a  promised  guarantee  shall  be  deemed  a 
violation  of  Excliange  ruJes. 

II.  Self-Regulatory  Organizaticm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  selfregulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  give  specialists  on  the 
Exchange  the  ability  to  provide  order 
execution  guarantees  that  are  more 
favorable  than  those  required  under  the 
BEST  Rule »  through  the  Exchange's 
automated  execution  system  ("MAX").- 


■  .See  Chicago  Stodt  Exchange  Guide.  ArtiU«  XX. 
Rule  37(a),  (CCH)  11714. 

-  The  Exchange  ba*  indicated  to  the  Commission 
i.hat  thU  proposed  rv)«  change  wilt  ha««  the  etlccl 
of  an  "enabling  rule  '  whereby  specialists  may 
provide  better  guarantees  than  currently  is  re<)uire(i 
under  the  Rules  through  the  Exchange's  Midwest 
Automated  Execution  System  ( ■MAX").  The 
Exchange  expects  modtficatiorts  to  the  parameters 
of  the  automated  execution  system  to  be  on  a  i>er 
stock  basis  and  the  ^lecifk  execution  programs  ittal 
are  necesisary  to  implement  these  guaraiMaM  will  be 
Tiled  in  the  future  undei-Section  l9(b)(3HA). 
Telephone  conversation  with  Craig  Long  and  David 
Rusoff,  Foley  A  Lardner.  and  )ulio  Mopca.  Susan 
"Lee.  and  Jennifer  Choi,  SEC  on  March  10,  199S. 
The  Exchange  has  iiKlicated  that  the  numtwr  of 
parameters  for  the  automated  executions  will  be 
limited.  The  Exchange  anticipates  that  the  options 
wodd  indttde:  a  system  aitowing  thirfy-secord 
order  exposure,  the  culotnated  execntion  system 
within  MAX  in  which  i  SpeciaHst  may  volunt.'trily 
choose  to  participate  on  a  stock  t^  stock  basis 
("SuperMAX").  and  the  enhanced  version  of 
SuperM.^X  ("Enhanced  SuperMAX").  which  is 
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The  automatic  execution  of  these  orders 
sent  over  the  MAX  System  would  only 
occur  if  a  specialist  requests  it,  and 
then,  only  on  those  terms  and 
conditions  set  forth  by  the  Exchange.^ 

The  BEST  Rulej«quires  specialists  to 
execute  agency  market  orders  of  2099 
shares  or  less  in  Dual  Trading  System 
issues  ••  or  NASDAQ/NMS  Securities  at 
the  national  best  bid  or  best  offer 
("NBBO")'  if  certain  conditions  are 
satisfied.  Orders  greater  than  2099' 
shares,  however,  are  not  subject  to  the 
rule.  Under  this  proposed  rule  chanj^e. 
a  specialist  could,  for  example,  increase 
the  size  of  the  guarantee,  be  more 
flexible  in  providing  partial  executions, 
or  obligate  itself  to  provide  price 
improvement  under  certain 
circumstances. 

Although  nothing  in  the  proposed 
rule  change  requires  a  specialist  to  give 
more  favorable  guarantees,  if  such 
guarantees  are  provided  through  the 
MAX  System,  the  specialist  must  honor 
the  more  favorable  guarantee.  Failure  of 
a  specialist  to  honor  the  more  favorable 
guarantee  will  be  deemed  to  be  a 
violation  of  Exchange  Rules. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


available  to  CHX  specialists  as  an  addition  or  an 
alternative  to  SuperMAX.  The  Exchange  also  has 
staled  that  a  specialist  will  be  permitted  to  switch 
from  one  set  of  parameters  to  another  once  a  month 
Telephone  conversation  with  David  Rusoff.  Foley  & 
Urdner  and  lennifer  Choi.  SEC.  on  March  20.  1995 

'The  Exchange  has  indicated  that  the  "terms  and 
conditions"  provision  will  provide  the  Exchange 
with  veto  power  over  a  specialists's  particular 
request.  Telephone  conversation  with  Craig  Long 
and  David  Rusoff.  Foley  &  Lardner.  and  Julio 
Mojica.  Susan  l.ee.  and  Jennifer  Choi.  SEC.  on 
March  10. 1995. 

*  The  Dual  Trading  System  of  the  Exchange 
allows  the  execution  of  both  round-lot  and  odd-lot 
orders  in  certain  issues  assigned  to  specialists  on 
the  Exchange  and  listed  on  either  the  New  York 
Stock  Exchange  or  the  American  Stock  Exchange. 

"The  term  national  best  bid  or  best  offer  is 
defined  under  SEC  Rule  liAcl-2  as  the  highest  bid 
or  lowest  offer  for  a  reported  security  made 
available  by  any  reporting  market  center  pursuant 
to  Rule  llAc1-l  or  the  highest  bid  or  lowest  offer 
tor  a  security  other  than  a  reported  security 
disseminated  by  an  over-the-counter  market  maker 
m  Level  2  or  3  of  NASDAQ. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commi.ssion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  find  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  .so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-08 
and  should  be  submitted  by  April  26. 
1995. 

For  the  Commission,  by  the  Division  of 
fvlarket  Regulation,  pursuant  to  delegated 
authority. 

NUrgarel  H.  McFarland, 
Deputy  Secretary: 
IFR  Doc.  95-8260  Filed  4-4-95.  8:45  am) 
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[Release  No.  34-35550;  File  No.  SR-CHX- 
95-03] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposal  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  2  to  a  Proposed  Rule 
Change  Relating  to  Reporting  and 
Disclosure  Requirements 

March  30. 1995. 

On  February  6.  1995.  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  various  Exchange  Rules 
regarding  reporting  and  disclosure 
requirements.  Specifically,  the  rule 
change  proposed  to  (1)  Amend  Article 
VI.  Rule  5  and  add  an  interpretation 
thereto  to  require  that  members  and 
member  organizations  maintain  w  ritten 
procedures  to  ensure  compliance  with 
the  securities  laws  (and  SEC  regulations 
promulgated  thereunder)  and  the  Rules 
of  the  Exchange;  (2)  amend  Article  XI. 
Rule  4  to  provide  the  Exchange  with  the 
authority  to  require  any  member  or 
member  organization  to  have  an 
accounting  firm  audit  its  books  and  to 
clarify  that  all  members  and  member 
organizations  are  required  to  comply 
with  the  disclosure  requirements  of 
Rule  17a-5:  and  (3)  add  Article  XI.  Rule 
9  to  require  that  floor  brokers  who  do 
not  clear  their  own  trades  procure  a 
letter  of  guarantee  prior  to  trading.  On 
February  14,  1995  and  March  30.  1995. 
the  Exchange  submitted  to  the 
Commission  Amendments  No.  1  and 
No.  2.  respectively,  to  the  proposed  rule 
change.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35394 
(February  17.  1995).  60  FR  10620 
(February  27.  1995).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  changes. 

I.  Pfoposal 

Currently.  Article  VI.  Rule  5(c) 
requires  each  member  organization  that 
does  business  with  the  public  to 
establish  procedures,  and  a  system  for 
applying  such  procedures,  to  assure  that 
its  registered  representatives  and  other 


1 


•15U.S.C.  78s(b)(l)(1988). 

-  17  CFR  240.19b-4  (19411. 

'Amendments  No.  1  and  No.  2  made  non- 
substantive, clarifying  changes  to  the  proposal  See 
Letters  from  Jay  O.  Wright.  Esq..  Foley  &  Lardner. 
to  Elisa  Metzger.  Senior  Counsel.  SEC.  dated 
February  14. 1995  and  March  30.  1995. 
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employees  are  adequately  and  closely 
supervised.  Rule  5(c)  further  states  that 
a  system  will  be  deemed  adequate  only 
if  it  is  reasonably  designed  to  prevent 
and  detect  violations  of  the  applicable 
securities  laws,  the  rules  and 
regulations  thereunder,  and  the  CHX 
Constitution  and  Rules.  The  CHX  is 
proposing  to  amend  Article  VI,  Rule  5 
and  add  an  interjM^ation  thereto  to 
require  that  such  procedures  and 
systems  be  in  writing.  The  CHX  believes 
that  requiring  written  procedures  allows 
the  CHX  to  more  easily  verify  the 
existence  of  such  procedures  and  that 
such  a  requirement  facilitates  the  CHX's 
verification  of  the  content  of  the 
procedures.  The  CHX  also  believes  that 
the  visibility  of  such  written  procedures 
will  remind  members  and  member 
organizations  of  their  obligations  to 
comply  with  the  securities  laws,  SEC 
rules,  and  the  CHX's  rules,  thus 
enhancing  compliance. 

The  CHX  is  also  proposing 
amendments  to  Article  XI,  Rule  4. 
Article  XI.  Rule  4  requires  certain 
member  organizations  to  have  an  audit 
as  required  by  SEC  Rule  17a-5  and  any 
other  additional  audits  that  the 
Exchange  may  require  for  good  cause.* 
The  additional  audits  must  be  made  by 
an  independent  public  accountant, 
acceptable  to  the  CHX  and  be  conducted 
in  accordance  with  the  requirements  of 
SEC  Rule  17a-5.  The  CHX  is  amending 
the  rule  to  provide  the  Exchange  with 
the  authority  to  require  any  member  or 
member  organization  to  have  an 
accounting  firm  audit  its  books  and 
have  the  member  or  member 
organization  file  a  statement  with  the 
Exchange  to  the  effect  that  such 
additional  audits  have  been  made.  In 
addition,  the  CHX's  purpose  for 
amending  Article  XI,  Rule  4(c)  is  to 
clarify  that  all  CHX  members  and 
member  organizations  are  required  to 
file  monthly  and  quarterly  Focus 
Reports  with  the  CHX  in  accordance 
with  SEC  Rule  17a-5  unless  the  member 
or  member  organization  is  exempt. 

Finally,  the  CHX  proposes  to  add  a 
new  rule.  Article  XI,  Rule  9,  which 
would  require  floor  brokers  who  do  not 
clear  their  own  trades  to  procure  a  letter 
of  guarantee  prior  to  trading.  The  CHX's 
purpose  for  adding  Article  XI,  Rule  9  is 
to  enhance  the  safety  and  soundness  of 
the  clearing  system  by  ensuring  that 
Floor  Brokers  have  sufficient  financial 
resources  to  stand  behind  their  trades 
As  a  result,  fewer  disruptions  due  to  the 


'•  Article  XI,  Rule  4  excepts  out  of  the  role, 
member  organizations  that  are  self-clearing  and 
member  organizations  that  do  a  Mcuritie*  business 
only  with  other  members  of  a  national  securities 
exchange. 


financial  distress  of  a  floor  broker  are 
likely  to  occur. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(1)  requirement  that  the  exchange 
have  the  capacity  to  enforce  compliance 
by  its  members  and  p>erson8  associated 
with  its  members,  of  the  federal 
securities  laws,  rules  and  regulations 
thereunder  and  the  rules  of  the 
exchange.  The  CHX  proposal  will 
permit  the  CHX  to  verify  the  existence 
and  pontent  of  procedures  and  systems 
that  require  compliance  with  the  f*»deral 
securities  laws,  rules  and  regulati      : 
thereunder  and  the  CHX  rules.  In 
addition,  the  Exchange's  proposed 
amendments  to  Article  XI,  Rule  4, 
clarify  that  all  members  and  memtier 
organizations  are  required  to  comply 
with  the  disclosure  requirements  of  SEC 
Rule  17a-5. 

The  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  &ee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public.  Specifically,  the  proposed 
amendments  to  Article  VI,  Rule  5  which 
require  written  procedures  that  ensure 
compliance  with  applicable  rules  and 
laws,  will  prevent  fraudulent  acts  and 
practices  and  protect  investors  and  the 
public  by  enforcing  compliance  with  the 
federal  securities  laws,  SEC  rules  and 
CHX  rules.  Similarly,  the  Commission 
believes  that  the  proposal  to  provide  the 
Exchange  with  the  authority  to  require 
any  member  or  member  organization  to 
have  an  accounting  firm  audit  its  books 
and  to  clarify  that  all  members  and 
member  organizations  must  comply 
with  SEC  Rule  17a-5,  is  consistent  with 
the  Section  6(b)(5)  requirements.  These 
proposals  will  enable  the  CHX  to 
investigate  any  concerns  it  has  with 
respect  to  potential  financial  problems 
of  its  members  or  member  organizations. 
Accordingly,  the  Exchange's  awareness 
of  any  financial  problems  in  advance 
could  limit  the  impact  of  that  member's 
financial  condition  on  the  market. 

The  Commission  also  believes  that  the 
proposal  to  add  Article  XI,  Rule  9  to 


require  that  floor  brokers  who  do  not 
clear  their  own  trades  procure  a  letter  of 
guarantee  prior  to  trading  is  consistent 
with  the  Section  6(b)(5)  requirements. 
The  Commission  agrees  with  the 
Exchange  that  the  proposed  rule  will 
ensure  the  safety  and  soundness  of  the 
clearing  system  by  ensuring  that  floor 
brokers  have  sufficient  financial 
resources  to  stand  behind  their  trades. 
The  proposed  rule  will  improve  the 
reliability  of  the  clearing  system  because 
fewer  disruptions  due  to  the  financial 
distress  of  a  fioor  broker  are  likely  to 
occur. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  makes  non- 
substantive, technical  changes  to  the 
proposal.  The  Commission  believes  that 
these  technical  changes  are  not  material 
changes  that  raise  regulatory  concerns 
not  already  addressed  by  the  proposal. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposal  on  an 
accelerated  basis. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-03 
and  should  be  submitted  by  April  26, 
1995. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act « that  the 


»15U.S.C78f[b)(1988). 
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proposed  rule  change  (SR-CHX-95-03). 
as  amended  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  9S-8340  Filed  4-4-95:  8:45  am) 

MUMO  COM  wia-oi-M 


(Re4«aM  No.  34-35549;  File  No.  SR-PCC- 
94-01] 

Self-Regulatory  Organizations;  Pacific 
Clearing  Corporation;  Order  Approving 
a  Proposed  Rule  Change  Making 
Corrections  and  Clarifications  to 
Certain  Provisions  of  ttie  PCC's  Rules, 
Participant  Agreement,  and  Clearing 
Fund  Agreement 

March  30,  1995 

On  November  28,  1994,  the  Pacific 
Clearing  Corporation  ("PCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  under  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  to  correct  certain 
typographical  errors  in  PCC's  rules  and 
to  clari^  certain  provisions  regarding 
specialist  post  capital  in  PCC's 
participant  agreement  and  clearing  fund 
agreement.'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
February  7,  1995.*  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will  correct 
typographical  errors  in  certain 
provisions  of  PCC's  rules  and  will 
clarify  certain  provisions  of  PCC's 
standard  participant  agreement  and 
clearing  fund  agreement  relating  to 
specialist  post  capital.  Specifically,  PCC 
corrects  typographical  errors  to  the 
Table  of  Contents;  PCC  Rule  1.2(f). 
defining  the  term  "long  position";  PCC 
Rules  2.1(c)  and  2.1(d),  addressing 
membership  qualifications  and 
approval;  and  PCC  Rule  9.3(c)(iii) 
addressing  specialist  post  termination 
procedures.  In  addition,  PCC  is 
amending  PCC  Rule  5.2  to  clarify  that 
any  reductions  to  excess  post  capital  or 
a  member's  clearing  fund  deposit  cannot 
be  made  for  amounts  that  would  reduce 
the  member's  post  capital  or  clearing 
fund  deposit  t>elow  the  minimum 
requirement. 


'  17  CFR  200.3O-3(a)(12)  (1991). 

•  15  U.S.C78»(b)(l)  (19681 

'SecuriliM  Exchange  Act  ReieaM  No.  35313 
(February  1. 1994).  59  FR  564.«  (File  No.  SR-PCC- 
94-01]. 


The  proposal  also  amends  certain 
paragraphs  of  PCC's  participant 
agreement  that  relate  to  post  capital. 
Paragraph  3.1(e)(iii)  is  amended  to 
clarify  that  it  refers  to  the  monitoring  of 
post  capital  rather  than  net  capital. 
Paragraph  4.5  of  the  partici|>ant 
agreement  is  amended  to  distinguish 
post  capital  from  net  capital.  Net 
capital,  which  is  specified  by  PSE  Rule 
2.1  and  Rule  15c3-l  of  the  Act,  remains 
constant  for  a  firm  regardless  of  the 
number  of  specialist  posts  it  operates.  In 
contrast,  post  capital  varies  because  it 
represents  the  amount  of  capital 
required  to  be  maintained  by  a  firm 
based  on  the  number  of  specialist  posts 
it  operates.  Paragraph  4.9  of  the 
participant  agreement  is  modified  to 
clarify  that  reductions  to  excess  post 
capital  and  to  the  clearing  fund  deposit 
cannot  be  made  in  amounts  that  woul^ 
reduce  these  sums  below  their 
respective  minimum  requirements. 
Paragraph  4.9  of  the  participant 
agreement  also  is  amended  to  clarify 
that  losses  on  a  trial  balance  are  due  on 
the  fifteenth  day  of  the  month  following 
the  month  for  which  the  trial  balance 
was  issued. 

Similarly,  the  clearing  fund  agreement 
is  clarified  such  that  the  minimum 
contribution,  as  defined  in  paragraph  5 
of  the  clearing  fund  agreement,  made  by 
a  member  firm  backing  a  specialist  post 
will  be  applied  towards  meeting  the 
post  capital  requirement.  Prior  to  this 
clarification,  the  clearing  fund 
agreement  stated  that  contributions 
were  to  be  credited  towards  the  net 
capital  requirement. 

II.  Discussion 

The  Commission  believes  that  the 
PCC's  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act^  and  in 
particular  with  Sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.'*  Sections  17A(b)(3) 
(A)  and  (F)  require,  among  other  things, 
that  the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
within  its  possession  or  control  or  for 
which  it  is  responsible.  The 
clarifications  regarding  specialist  post 
capital  and  net  capital  will  assist  PCC  in 
safeguarding  the  securities  and  funds 
which  are  in  PCC's  custody  or  control 
or  for  which  PCC  is  responsible. 
Furthermore,  the  technical  corrections 
to  PCC's  rules  will  clarify  these  rules 
and  thereby  advance  the  prompt  and 


accurate  clearance  and  settlement  of 
securities  transactions. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
PCC-94-01),  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-6339  Filed  4-4-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-030] 

Chemical  Transportation  Advisory 
Committee,  Subcommittee  on  Marine 
Vapor  Control  Systems 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Vapor  Control  Systems  of  the  Chemical 
Transportation  Advisory  Committee 
will  meet  to  continue  reviewing  tank 
vessel  cleaning  facility  operations  and 
evaluate  proposed  recommendations  for 
safety  standards  for  use  of  a  vapor 
control  system  at  these  facilities.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  May  9. 1995,  from  9  a.m.  to  5 
p.m.  Written  material  should  be 
submitted  no  later  than  May  2.  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Hotel,  12400  Greenspoint 
Drive,  Houston,  TX  77060.  Personnel 
attending  the  meeting  should  report  to 
the  main  floor  reception  area  for 
direction  to  the  conference  room. 
Written  material  should  be  submitted  to 
Lieutenant  Commander  Robert  F. 
Corbin,  Commandant  (G-MTH-1),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Robert  F. 
Corbin,  Commandant  (G-MTH-1),  U.S. 


M5U.S.C.7eq-l  (1988). 

*  15  U.S.C.  78«}-l(b)(3)  (A)  and  (F)  (1968). 


M5U.S.C.  78»(b)(2)(19e«) 

'•  17  CFR  200.3O-3(a)(12)  (1994) 


Coast  Guard  Headquarters,  2100  Second 
•Street,  SW..  Washington.  DC  20593- 
0001.  telephone  (202)  267-1217. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  section  1  et  seq. 

One  section  of  the  1990  Amendments 
to  the  Federal  Clean  Air  Act  (CAA) 
requires  states  to  achieve  and  maintain 
a  15%  reduction  in  their  Volatile 
Organic  Compound  (VOC)  emissions 
level  below  the  1990  base  year  level  by 
1996  in  non-attainment  areas  within  the 
individual  states.  States  are  presently 
developing  methods  to  achieve  required 
compliance  levels.  One  state  has 
recently  passed  state  regulations  that 
will  require  vessels  that  have  carried 
certain  VOC  cargoes  and  are  being  gas- 
freed  and/or  cleaned  to  utilize  a  marine 
vapor  control  system  or  an  alternate 
means  of  control  approved  by  the  state 
at  the  tank  vessel  cleaning  facility.  It  is 
anticipated  other  states  will  develop 
similar  regulations  as  a  means  of 
complying  with  the  CAA  Amendments 
for  their  states. 

The  Chemical  Transportation 
Advisory  Committee  Subcommittee  on 
Marine  Vapor  Control  Systems  has  been 
conducting  a  detailed  review  of  tank 
vessel  cleaning  facility  gas-freeing  and 
tank  cleaning  operations,  and  has  been 
evaluating  the  hazards  associated  with 
the  use  of  marine  vapor  control  systems 
at  these  facilities. 

At  the  last  Subcommittee  meeting  in 
January  1995.  a  working  group  was 
formed  to  develop  a  draft  set  of 
recommendations  for  proposed  safety 
standards  for  use  of  a  vapor  control 
system  at  tank  vessel  cleaning  facilities. 
The  purpose  of  this  meeting  will  be  to 
discuss  the  working  group's  draft 
recommendations  and  develop  final 
proposed  safety  standards  for 
submission  to  the  Chemical 
Transportation  Advisory  Committee  at 
their  June  1995  meeting. 

Dated:  March  29, 1995. 
Joseph  J.  Angelo. 

Acting  Chief.  Office  of  Marine  Safety  Security 
and  Environmental  Protection. 
IFR  Doc.  95-«388  Filed  4-4-95:  8:45  am] 
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Federal  Aviation  Administration 

[ACN0.145-XX] 

Proposed  Advisory  Circular  (AC)  on 
Repair  Station  internal  Evaluation 
Programs 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Request  for  comments  on 
proposed  AC  for  Repair  Station  Internal 
Evaluation  Programs. 

SUMMARY:  The  proposed  AC  is  intended 
to  provide  information  and  guidance 
material  that  may  be  used  by  repair 
station  certificate  holders  to  design  and 
implement  an  Internal  Evaluation 
Program  operating  under  Federal 
Aviation  Regulations  Part  145. 
DATES:  Comments  must  be  received  on 
or  before  June  5, 1995. 
ADDRESSES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration, 
Aircraft  Maintenance  Division 
(Attention:  AFS-350,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Kinney,  AFS-350.  at  the  above  address; 
telephone:  (202)  267-3781  (8:30  a.m.  to 
5  p.m.  EST). 

SUPPLEMENTARY  INFORMATION:  The 
guidance  material  contained  in  this  AC 
reflects  the  material  that  may  be  used  by 
repair  station  certificate  holders  to 
design  and  implement  an  Internal 
Evaluation  Program. 

Issued  in  Washington,  DC,  on  February  10, 
1995. 

William  J.  White, 

Deputy  Director.  Flight  Standards  Ser\ice. 
[FR  Doc.  95-8366  Filed  4-4-95;  8:45  ami 
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Approval  Noise  Compatibility  Program 
for  McCarran  International  Airport,  Las 
Vegas,  Nevada 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  Revision  No.  2  to  the 
Approved  Noise  Compatibility  Program 
submitted  by  Clark  County,  Nevada  for 
McCarran  International  Airport  under 
the  provisiDns  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non  federal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
February  15, 1995,  the  Associate 
Administrator  for  Airports  approved  the 
Noise  Compatibility  Program  for 
McCarran  International  Airport. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Noise 
Compatibility  Program  is  February  15. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elisha  Novak,  Senior  Airport  Planner, 


Federal  Aviation  Administration,  San 
Francisco  Airports  District  Office,  831 
Mitten  Road.  Burlingame.  CA  94010- 
1303.  Telephone:  (415)  876-2528. 
SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  of  the  Noise 
Compatibility  Program  for  McCarran 
International  Airport,  effective  Febniary 
15,  1995. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non  compatible  land  uses  and 
prevention  of  additional  non  compatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
sponsor  with  respect  to  which  measures 
should  be  recommended  for  action.  The 
FAA's  approval  or  disapproval  of  FAR 
Part  150  program  recommendations  is 
measured  according  to  the  standards 
expressed  in  Part  150  and  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979,  and  is  limited  to  the  following 
determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non  compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government; 

.  and 

d.  Program  measures  relating  to  the 
use  of  fiight  procedures  can  be 
implemented  within  the  period  covered, 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
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refponsibilities  of  tfas  Administrator 
prescribed  by  taw. 

Speciflc  limitations  with  respect  to 
FAA's  approval  of  an  Airport  Noi5« 
Compatibibty  Prog;ain  are  d«4ineflted  in 
FAR  Part  150.  Saction  150.S.  Approval 
is  uot  a  datenniiUition  concerning  die 
acceptability  of  land  uses  under  Federal. 
State  or  local  law.  Approval  does  not.  by 
itself,  constitute  an  FAA 
iraplementalion  adion.  A  request  for 
Fedeial  action  or  approval  to  impleni»nt 
specific  Noise  Compiatibility  Measures 
may  be  required.  An  FAA  decision  on 
the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
nnanciaily  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
ill  I  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  as  amended. 
Where  Federal  funding  is  sought. 
requests  ibr  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Burlingame,  California. 

ClarL  County,  Nevada  submitted  to 
the  FAA  on  March  9. 1994.  the  Noise 
Exposure  Maps,  descriptions,  and  other 
documentation  produced  during  the 
Noise  Compatibility  Planning  study 
conducted  from  January  1992  through 
December  1992.  The  Noise  Exposure 
Maps  were  determined  by  the  FAA  to  be 
in  compliance  with  applicable 
requirements  on  August  19.  1994. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
AuBu.st  31,  1994. 

Tne  study  contained  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to.  or  beyond,  the 
year  1999.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
Noise  Compatibility  Program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  August  19.  1994  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  da)^  (other  than  the  use  of 
flight  procedures  for  noise  control).  The 
Noise  Compatibility  Program  was 
approved  by  the  FAA  on  February  15. 
1995.  Failure  to  approve  or  disapprove 
such  a  program  within  the  180-day 
period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  revision  to  the 
approved  program  contained  twenty 
two  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
detorminalion  th«t  ihp  procedural  and 


substantive  requirMnsntsof  the  Act  and 
FAR  pan  150  hav»  bson  utisfied.  The 
overall  program  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  February  15.  1995. 

Outright  approval  was  granted  for 
twenty  (20)  of  the  specific  program 
measures.  Two  (2)  measures  were 
disapproved  pending  receipt  of 
additional  infomMtiorL  The  approved 
measures  included  existing  flight  traci. 
policies,  existing  runway  use  programs, 
public  information  programs, 
acquisition  of  property  or  aviation 
easements  in  noise  exposure  areas  of 
65-75  dB  DNL.  establish  soundproofing 
programs,  and  continue  rede\-elopment 
programs  with  County.  State  and  other 
Federal  agencies.  The  two  measures 
disapproved  pending  receipt  of 
additional  information  consisted  of  (1) 
use  of  North  Las  Vegas  Air  Terminal  for 
general  aviation  and  (2)  analyze  revising 
the  Oasis  Standard  Instrument 
Departure  (SID)  procedure. 

This  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  February  1^.  1995.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of 
Aviation  Dtjpartment,  Clark  County. 
Nevada. 

Issued  in  Hawthorne.  California  on  Marrh 
2.1.  199S 

ItennanC.  Bliss. 

Manager.  Airports  Division.  AiVPSOO. 
Weslffrn- Pacific  Region. 

IFR  Doc  95-8365  Filed  4-4-95;  8:45  am) 

BILLIHO  COOe  4*10-t3-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Sbbcommittee  on  Aircraft  Safety 

I'ursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee^ct  (Pub 
L.  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Subcommittee  on  Aircraft  Safety  of  the 
Federal  Aviation  Administration  (FAA) 
Research.  Engineering  and  Development 
(R.E&D)  Advisory  Committee  to  be  held 
Tuesday.  April  18.  10  a.m.  to  5  p.m.  The 
meeting  will  take  place  at  the  FAA/ 
AANC  NDI  Validation  Center.  3260 
University  SE,  Access  Road  B. 
Albuquerque.  New  Mexico. 

The  agenda  for  this  meeting  will  be  to 
plan  subcommittee  objectives  and 
activities  for  the  upcoming  year 
including  a  review  of  FAA  and  NASA 
research  activities  in  the  aircraft  safety 
arp,i. 


Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  subcommittee 
chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
attend  the  meeting  should  contact  Mr. 
Dan  Salvano.  AlR-101.800 
ladependuQce  Av«iue,  SW. 
Washington.  DC  at  (M2)  267-9.S54,  the 
FAA  Etesignated  Federal  Official  to  the 
sut>committee. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issutxt  in  Washington.  DC.  on  March  30. 
1995 

Andres  G.  Zellweger. 

Director.  Office  of  Aviation  ReseanJi 
IFF  Doc  95-8369  Filed  4-4-95:  8  45  ami 

BILUNC  COOC  4ttO-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passengqf  Facility  Charge  (PFC)  at 
Lebanon  Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Correction. 

summary:  In  Notice  document  95-651 7 
l)eginning  on  page  14316.  in  the 
Thursday.  March  16.  1995  issue,  make 
the  following  correction:  On  page  14317 
in  the  first  column,  under  proposed 
charge  expiration  date.  July  15.  1995. 
should  read  May  15.  1998. 
FOR  FtiRTHER  INFORMATKIN  ON  THIS 

CORRECTtON  CONTACT:  PrisciUa  Soldan. 
Airports  Program  Specialist.  Federal 
Aviation  Administration.  Airports 
Division,  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803. 
(617) 238-7614. 
Bradley  A.  Davis, 

Assistant  Manager.  Airports  Division.  New 
England  Region. 

jFK  Doc  95-8367  Filed  4-4-95: 8:45  ami 

B4LLING  COOE  4910-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Ti^easury. 
ACTION:  Extension  of  comment  period 
for  information  collection  submitted  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1980. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  extending  the 
comment  period  on  proposed  revisions 
to  the  Country  Exposure  Report  and  the 
Country  Exposure  Information  Report 
(FFIEC  009  and  009a)  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Comments  on  this  information 
collection  are  welcome  and  should  be 
submitted  by  April  24,  1995. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  OCC  contact. 

SUPPLEMENTARY  INFORMATION:  On  March 
3, 1995,  the  OCC  published  a  notice  in 
the  Federal  Register  (60  FR  12027) 
advising  that  it  had  sent  to  the  Office  of 
Management  and  Budget,  for  review 
under  the  Paperwork  Reduction  Act  of 
1980,  proposed  revisions  to  the  Country 
Exposure  Report  and  Country  Exposure 
Information  Report  (FFIEC  009  and 
009a).  The  notice  requested  public 
comment  by  March  23,  1995. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  (Board  of  Governors) 
also  utilizes  the  FFIEC  009.  An 
interested  party  has  requested  extension 
of  the  public  comment  period  until 
April  24,  1995.  The  OCC  believes  that 
allowing  additional  time  for  public 
comment  is  warranted,  and  is  extending 
the  public  comment  period. 

Additionally,  the  OCC  expects  to 
delay  the  implementation  date  of  the 
proposed  revisions  to  the  reporting  form 
until  at  least  September  30,  1995,  to 
provide  national  banks  with  sufficient 
time  to  modify  their  systems  and  to 
resolve  conceptual  issues  related  to  the 
report. 

Type  of  Review:  Regular 
Title:  (MA) — Country  Exposure  Report 

and  Disclosure  (12"  CFR  20) 
Description:  The  Country  Exposure 
Report  and  Country  Exposure 
Information  Report  require  national 
banks  to  report  quarterly  their 
exposure  in  foreign  countries.  This 
information  is  critical  in  determining 
and  monitoring  the  soundness  of 
banks 
Form  Number:  FFIEC  009  and  009a 
OMB  Number:  1557-0100 
Respondents:  Businesses  or  other  for- 
profit 
Number  of  Respondents:  1 50 
Frequency  of  Response:  Quarterly 
Total  Annual  Responses:  1,200 
Average  Hours  Per  Response:  27  hours, 

30  minutes 
Total  Annual  Burden  Hours:  33,000 
OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0100,  Office  of 
Management  and  Budget,  Room 


10226,  New  Executive  Office 
Building,  Washington,  DC  20503 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0100),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington,  DC  20219. 
Comments:  Comments  regarding  the 

submission  should  be  addressed  to  both 

the  OMB  reviewer  and  the  OCC  contact 

listed  above. 

Dated:  March  30. 1995. 
lames  F.E.  Gillespie, 

Director.  Legislative  &  Regulatory  Activities. 
(PR  Doc.  95-8352  Filed  4^-95:  8:45  ami 

BILLING  CODE  4810-33-P 


Internal  Revenue  Service 

Nonconventional  Source  Fuel  Credit; 
Publication  of  Inflation  Adjustment 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  for 
Calendar  Year  1994 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Publication  of  inflation 
adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
for  calendar  year  1994  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C.  29). 

SUMMARY:  The  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  are  used  in 
determining  the  availability  of  the  tax 
credit  for  production  of  fuel  from 
nonconventional  sources  under  section 
29  of  the  Internal  Revenue  Code. 
DATES:  The  1994  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1994. 

INFLATION  FACTOR:  The  inflation 
adjustment  factor  for  calendar  year  1994 
is  1.9207. 

CREDIT:  The  nonconventional  source 
fuel  credit  for  calendar  year  1994  is 
$5.76  per  barrel-of-oil  equivalent  of 
qualified  fuels. 

PRICE:  The  reference  price  for  calendar 
year  1994  is  $13.19.  Because  the  above 
reference  price  does  not  exceed  $23.50 
multiplied  by  the  inflation  adjustment 
factor,  the  phaseout  of  credit  provided 
for  in  section  29(b)(1)  of  the  Internal 
Revenue  Code  does  not  occur  for  any 
qualified  fuel  based  on  the  above 
reference  price. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  the  inflation  factor  and  credit — 
Thomas  Thompson,  CP:R:R:AR:E. 


Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington. 
DC  20224,  Telephone  Number  (202) 
874-0585  (not  a  toll-ftee  number). 

For  the  reference  price — David 
McMunn.  CC:DOM:P&SI:6.  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224, 
Telephone  Number  (202)  622-3110  (not 
a  toll-free  number). 
Judith  C.  Dimn. 

Associate  Chief  Counsel  (Domestic). 
IFR  Doc.  95-8373  Filed  4-4-95;  8:45  ami 

BILUNG  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393,  July  2. 1985).  I 
hereby  determine  that  the  objects  in  the 
exhibit,  "Drawings  From  The  Albertina: 
Landscape  in  the  Age  of  Rembrandt " 
(see  list  ^ )  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
The  Drawing  Center,  New  York,  NY. 
from  on  or  about  April  20.  1995,  to  on 
or  about  June  3,  1995,  and  at  the 
Kimbell  Art  Museum.  Fort  Worth,  TX. 
from  on  or  about  July  2, 1995,  to  on  or 
about  September  3, 1995,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  March  31. 1995. 
Les  Jin, 

General  Counsel. 
IFR  Doc.  95-8350  Filed  4-1-9.S;  8:45  am  I 

BILLING  CODE  8230-01-M 


'  .\  copv  of  this  \>M  may  be  obtained  in  coni.:i  l  nj; 
Ms.  Lorie  Nierenberg  of  the  Office  of  the  Genpr,.! 
Counsel  of  USIA.  The  telephone  number  is  2(ij' 
619-6084.  and  the  address  is  Room  700.  LI.S 
Information  Agency,  301  4lh  Street.  SW.. 
Washington.  IX:  2U547 
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DEPARTMEMT  OF  VETERANS 
AFFAmS 

Information  Collections  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
hns  submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
type  of  information  collection  and  the 
following:  (1)  the  title  of  the  information 
collection,  and  the  Department  form 
luiniber(s).  if  applicable:  (2)  a 
description  of  the  need  and  its  use:  [3] 
who  will  be  required  or  asked  to 
respond;  (4)  an  estimate  of  the  total 
annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (S) 
tlie  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
(if  rt?spondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran.  Veterans  Benefits 
Administration  (20M3O),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  (202)  27:i- 
HHHR. 

Comments  and  questions  about  the 
items  on  the  list  should  be  dire<:ted  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  Room  10102.  Washington.  DC  " 
20503. (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
(  olle<:tions  should  be  directed  to  the 
OMB  Dt>sk  Officer  within  nt)  days  of  this 
notice. 

D.ilP(l:  March  23.  199.5 
By  ilinH.tion  of  tho  Sftr»'tai\ 
l)«>nald  L.  NeiL<son, 

Hiri'i  l.ir.  Infnnmition  Mauii^fiiwiit  SfnUf 

Revision 

I.  Mortgage  Loan  Infonnation.  VA  Form 

2fi-H9H2 
2  The  form  will  be  used  to  collect  social 

>iecurify  numbers  as  part  of  the 

accounting  information  required  bv 

credit  reporting  agencies  on 

delinquent  borrowers 
.».  Individuals  or  households — Federal 

Government 
4.  250  hours 
r>.  5  minutes 
(i.  On  occasion 
7  3,000  respondents 

Kxtenskm 

1  Financial  Counseling  Statement.  V.\ 
Form  26-8844 


2.  This  form  is  completed  bv  VA  loan 
service  representatives  m  counseling 
veteran-borrowers  who  are  seriously 
delinquent  on  guaranteed  VA  home 
loans.  The  form  solicits  information 
necessary  lor  the  loan  service 
representative  to  make 
recomtnendations  to  the  veteran- 
borrower  in  an  effort  to  help  cure  the 
default  status  of  the  loan 

3.  Individuals  nr  households 

4.  3.750  hours 

5.  45  minutes 

6.  On  occasion 

7.  5.000  respondents 

Extension 

1.  Application  for  Change  of  Permanent 
Plan— Medical,  VA  Form  29-1549 

2.  The  form  is  used  by  the  insured  to 
apply  for  a  change  of  insurance  plan 
from  a  higher  reserve  value  to  one 
with  a  lower  reserve  value.  The 
information  is  used  to  determine 
eligibility  of  the  applicant  for  the 
purpose  of  the  change 

3.  Individuals  or  households 

4.  14  hours 

5.  30  minutes 

6.  On  o<:casion 

7.  2H  respondents 

Extension 

1.  Application  fur  Ordinary  Life 
Insurance  (Age  70).  VA  Form  29- 
8485a.  and  Information  About 
Modified  Life  Insurance  Reduction 
and  Replacement  Features  (Age  70). 
VA  Form  29-8701 

2.  The  forms  are  used  by  the  insured  tn 
apply  for  replacement  insuramx  to 
replace  the  amount  of  Modified  Life 
Insurance  that  was  reduced  at  age  70 

3.  Individuals  or  households 

4.  642  hours 

5.  5  minutes 

6.  On  occasion 

7.  7.000  respondents 

Extension 

1.  Veterans  Mortgage  Life  Insurance 
Statement.  VA  Form  29-8636 

2.  The  form  is  used  by  veterans  who 
have  received  Specially  Adapted 
Housing  Grants  to  decline  Veterans 
Mortgage  Life  Insurance  or  to  provide 
information  upon  which  the 
insurance  premiums  can  be  kised 

3.  Individuals  or  households 

4.  113  hoiu-s 

5.  15  minutes 

6.  On-occasion 

7.  450  respondents 

Extenston 

1  Customer  Service  Suney.  VA  Fonn 
26-0185,  and  Lender  Survey.  VA 
Form  26-0186 

2.  The  siir\eys  are  used  by  VA  to 
determine  how  effectively  and 


efficiently  the  agency  is  delivering 
home  loan  guaranty  benefits  to 
eligible  veterans.  This  information 
will  further  be  used  to  &ssess  areas  of 
weakness  and  how  best  to  improve 
VA  home  loan  guaranty  program 
3.  Individuals  or  households—Business 
or  other  for-profit 

4  Estimated  Total  Annual  Reporting 

Hours — l,t)54  hours 

a.  VA  Form  26-0185 — 642  hours 

b.  VA  Form  26-0186 — 412— hours 

5  19  minutes  average  (15  minutes  for 
\'A  Form  26-0185  and  30  minutes  for 
VA  Form  26-0186) 

6.  On  occasion 

7.  2.803  respondents  (2.568  for  VA  Form 
26-0185  and  823  for  VA  Form  26- 
0186) 

Reinstatement 

1  Claim  for  One  Sum  Payment — 
Government  Life  Insurance,  VA  Form 
29—4125.  Claim  for  Government  Life 
Insurance  Policv,  VA  Form  Letters 
29-764,  Claim  for  Monthly 
Payments— National  Service  Life 
Insurance,  VA  Form  29-4125A,  and 
Claim  for  Monthly  PajTnents — United 
States  Government  Life  Insurance,  VA 
Form  29-4125K 

2.  The  forms  are  used  by  beneficiaries 
applying  for  the  p'T>ceeds  of 
Government  Life  Insurance  policies 

3.  Individuals  or  households 

4.  13,867  hours 

5.  8  minutes 

6.  On  occasion 

7.  104.000  respondents 

Reinstatement 

1  Application  for  Reinstatement.  \'.\ 
Form  29-353' 

2  The  form  is  used  by  veterans  to 
reinstate  their  Government  life 
insurance  and/or  the  total  disability 
income  provision  within  six  months 
from  the  date  of  lapse.  The 
information  is  used  to  determine 
eligibility  for  the  purpose  of 
reinstatement 

3.  Individuals  or  households 

4.  375  hours 

5.  15  minutes 

6.  On  occasion 

7.  1 ,500  respondents 

Reinstatement 

1.  Insurant:e  Deduction  Application.  VA 
Form  29-888 

2.  The  form  is  used  by  the  insured  to 
authorize  VA  to  make  deductions 
from  benefit  payments  to  pav 
premiums,  loans  and/or  liens  on  his/ 
her  insurance.  The  information  is 
used  to  process  tl^  insured's  request 

3.  Individuals  or  households 

4.  622  hours 

5.  10  minutes 


6.  On  occasion 

7  3,732  respondents 

Reinstatement 

1.  Notice  of  Lapse.  VA  Forms  29-389 
and  29-389-1 

2.  The  forms  are  used  by  the 
policyhokier  to  reiastatea  lapsed  life 
insurance  policy.  The  information  is 
used  by  VA  to  detemiine  the  insured  s 
eligibility 

3.  Individuals  or  faouseh^ds 

4.  3,892  hours 

5.  10  minutes 

6.  On  occasion 

7.  23,352  respondents 

|FR  Doc  95-8274  Filed  «-♦-«»;  »;45  amj 

BtLUNQ  COOC  8320-01-P 


Advisory  Conrimlttee  on  Cemeteries 
and  Memoriats.  Notice  o(  Meeting 

The  Department  of  Veterans  Affairs 
gi\'es  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  euthoriaed  by  38  U.S.C. 
2401 ,  will  be  held  at  the  Westin 
Peachtree  Plaea,  Tower  Room  #14, 
Atlanta,  GA.  on  May  3  wnd  4,  1995. 

The  meeting  will  convene  at  B-.30  a.m. 
(EST)  on  May  3  to  condud  routine 
birsiness  and  will  adjourn  at  1:00  p.m. 
(EST)  May  4.  The  meeting  will  be  open 
to  the  public  up  to  the  seating  cajMcity 
which  is  about  IS  persons.  Those 
wishing  to  attend  should  contact  Ms. 
Dina  Wood,  Special  Assistant  to  the 
Director,  National  Cemetery  System, 
(phone  (202)  273-5235)  not  later  than 
12  noon.  EST  April  15,  1995. 


Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director. 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  In  any  sucii  letlens,  the  writers 
must  fully  identify  themselves  and  state 
the  orgaoizatioa  or  association  or  person 
they  represent.  Also,  to  the  extent 
practicable,  letters  sbouid  indicate  the 
subfoct  matter  they  «rant  to  discuss.  Oral 
presentations  should  be  limited  to  10 
minutes  in  duration.  Those  wishing  to 
file  written  statements  to  be  submitted 
to  the  Committee  must  also  rcail.  or 
otherwise  deliver,  them  to  the  Director, 
National  Cemetery  System. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director. 
National  Cemetery  System,  by  12  noon 
EST  April  15,  1995.  Oral  statements  will 
be  heard  only  between  8:30  a.m.  and 
1 1 :00  a.m.  EST,  May  4, 1995. 

Dated:  March  22, 1995. 
By  Diractioa  of  the  Secnttery. 
Heyward  Bannister, 

Committee  Management  Officer 

|FR  Doc.  95-8276  Filed  4-4-95;  8:43  «mi) 

BILLING  COOE  S320-01-M 


A  Child  Development  Center  at  Ihe 
VAMC  Hampton,  VA 

AGENCtr:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Designation. 

SUIMMRY:  The  Secretary  of  the 

D»>p.irtment  of  Veterans  Affairs  is 


desigiMftiag  the  Hampton.  VA. 

Department  of  Veterans  Affairs  Medical 
Center  {VAMC)  for  an  Enhanced-Use 
development.  The  Department  intends 
to  enter  into  a  long-term  lease  of  real 
property  with  the  developer  whose 
proposal  will  provide  tbe  best  quality 
child  develoipinent  and  care  at  the 
greatest  economic  advantqge  for 
children  of  VAMC  emptoyees.  The 
developer  will  be  respoosibla  liar  all 
aspects  of  construction,  owoeiship, 
maintenance,  and  operation  of  the  Child 
Development  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacob  Gallun,  Offioe  of  Asset  and 
Enterprise  Development  (089).  Veterans 
Health  Administration.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC,  20420,  (202) 
233-3307. 

SUPPLEMENTARY  INFORMATiON:  38  U.S.C 
8161  et  seq.  specificalJy  provides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  pmnde  appropriate  ^Mce  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  vrill  not  adversely 
affect  the  mission  of  the  Department  and 
the  lease  will  enhance  the  property. 
This  project  meets  these  requirements 

Approved:  March  2V,  199.S. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
(FR  Doc  <»S-«275  Filed  4-4-S5.  «.-«i  ami 
BtLUNG  OODC  83»-««-M 


17384 


17385 


Sunshine  Act  Meetings 


This  secbon  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshir>e  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

April  27.  1995. 

PLACE:  2033  K  St..  NW.,  Washington.  DC 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-8464  Filed  4-3-95;  1:16  pmj 

BILUNO  COM  63S1-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  60.  No. 
54,  March  21.  1995. 
PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETINGS:  March  29-31.  1995. 
PLACE:  United  States  Court  of  Appeals 
for  the  Federal  Circuit  ("Federal 
Circuit"),  Courtroom  No.  1.  717 
Madison  Place.  N.W.,  Washington,  D.C; 
and  Room  6005, 1730  K  Street,  N.W., 
Washington,  D.C.  ("1730  K  Street"). 
STATUS:  Open  and  Closed. 
CHANGES:  The  Commission 
CANCELLED  the  oral  argument  in  this 


Federal  Register 

Vol.  60.  No.  65 

Wednesday.  April  5.  1995 


Corrections 


proceeding  previously  scheduled  to  be 
held  in  open  session  on  Thursday, 
March  30. 1995.  at  the  Federal  Circuit 
in  In  Re:  Contests  of  Respirable  Dust 
Sample  Alteration  Citations,  and 
Keystone  Coal  Mining  Corp.,  Master 
Docket  No.  91-1  and  Docket  Nos.  PENN 
91-451-R.  etc.  ["Dust  Cases").  The 
Commission  also  changed  the  decisional 
meetings  in  the  Dust  Cases,  originally 
scheduled  for  March  29-31. 1995,  to 
March  30, 1995  at  10:00  a.m.,  held  in 
closed  session,  as  previously 
announced,  at  1730  K  Street. 

It  was  determined  by  a  unanimous 
vote  of  participating  Commissioners  that 
the  meeting  of  March  30, 1995,  be  held 
in  closed  session  pursuant  to  5  U.S.C. 
§  552(b)(c)(10).  and  that  no  earlier 
announcement  of  the  schedule  changes 
was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen.  (202)  653-5629. 

Dated:  March  31, 1995. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 
(PR  Doc.  95-8504  Filed  4-3-95;  2:56  pm] 

BILLING  CODE  673»-01-M 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Friday,  April 
7,  1995. 

PLACE:  Board  Room.  7th  Floor.  Room 
7047. 1775  Duke  Street.  Alexandria, 
Virginia  22314-3428. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under  Section 
205  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii).  and 
(9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker.  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

[PR  Doc.  95-8478  Filed  4-3-95;  2:56  pmj 

BILUNO  CODE  7S3S-01-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

Public  Hearing  in  St.  Louis.  Missouri: 
Aviation  Accident 

In  connection  with  its  investigation  of 
the  runway  incursion  at  Lambert  St. 
Louis  International  Airport  and 
collision  between  Trans  World  Airlines 
MD-82  and  Superior  Aviation  Cessna 
441.  St.  Louis,  Missouri,  November  22, 
1994.  the  National  Transportation  Safety 
Board  will  convene  a  public  hearing  at 
9:00  a.m.  (edt.).  on  April  19. 1995,  in  the 
Plaza  Ballroom  at  the  Doubletree  Hotel 
National  Airport,  located  at  300  Army 
Navy  Drive,  Arlington.  Virginia,  22202. 
For  more  information,  contact  Alan 
Pollock,  Office  of  Public  Affairs, 
Washington,  D.C.  20594.  telephone 
(202) 382-0660. 

Dated:  April  3. 1995. 
Bea  Hardesty, 

Federal  Register  Uaisorr  Officer. 

IFR  Doc.  95-8461  Filed  4-3-95: 1:17  pmj 

BILLING  CODE  753:M)1-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtonal  corrections  of  prevtousfy 
put)lished  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  Ttiese  correctior^s  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  tf>e  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35511;  File  No.  SR-Amex- 
95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  Options  on  the  Morgan 
Stanley  REIT  Index 

Correction 

In  notice  document  95-7136 
beginning  on  page  15316  in  the  issue  of 
Thursday.  March  23. 1995,  make  the 
following  correction: 


On  page  15318.  in  the  third  column, 
insert  the  following  before  the  FR  Doc. 
line: 
Margaret  McFarland. 

Depu  ty  Director. 

BILUN«  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35533;  File  No.  SR-NASD- 
95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Interpretation 
of  the  Board  of  Governors- Forwarding 
of  Proxy  and  Other  Material  Under 
Article  III,  Section  1  of  the  NASD  Rules 
of  Fair  Practice 

Correction 

In  notice  document  95-7837 
beginning  on  page  16521  in  the  issue  of 
Thursday,  March  30.  1995,  make  the 
following  correction: 


On  page  16523.  in  the  second  column, 
insert  the  following  before  the  FR  Doc. 
line: 
Margaret  McFarland, 

Deputy  Director. 

BILLING  CODE  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-NM-06-AD] 

Airworthiness  Directives;  Boeing 
Model  747  SP,  SR,  -100,  -200,  and  -300 
Series  Airplanes  Equipped  with  Pratt  & 
Whitney  Model  JT9D  Series  Engines 
(Excluding  Model  JT9D-70  Engines) 

Correction 

In  proposed  rule  document  95-7781 
beginning  on  page  16392  in  the  issue  of 
Thursday.  March  30.  1995  make  the 
following  correction: 

On  page  16395,  in  the  first  column,  in 
the  third  full  paragraph.  "May"  should 
read  "March". 

BILUNG  CODE  150&-0t-0 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  215,  et  al. 

Combined  Income  and  Rent;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  215.  236,  813,  905,  and 
913 

[Docket  No.  R-95-1713;  FR-3a24-t-01] 

RIN2501-AB61 

Combined  Income  and  Rent 

AGENCY:  Office  of  the  Se<:retary.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends 
HUD'S  current  regulations  goveminj; 
public  housing,  Indian  housing  and 
assisted  housing  programs  by  adding 
nine  exclusions  to  the  definition  of 
annual  income.  With  regard  to  the  first 
eight  exclusions,  the  Department  has 
concluded  that,  for  policy  reasons,  these 
payments  should  not  be  considered 
when  determining  a  family's  income  in 
the  housing  assistance  programs 
involved,  hi  contrast,  the  last  exclusion 
is  a  statutorily  required  exclusion  to  the 
definition  of  annual  income. 

This  interim  rule  also  adds  a  statutory 
change  to  the  definition  of  adjusted 
income  for  the  Indian  housing  program, 
and  makes  two  technical  corrections  to 
the  existing  regulations. 
DATES:  Effective  Date:  This  interim  rule 
is  effective  on  May  5,  1995. 

Sunset  Provision:  Sections 
215.21(c)(2),  (c)(6).  (c)(8)(iv)  through  (v). 
and  (cKll)  through  (c)(15); 
§§  236.3(c)(2).  (c)(6).  (c)(8)(iv)  through 
(v).  and  (i;)(ll)  through  (c)(15); 
§§  813.106(c)(2).  (c)(6),  (c)(8Kiv)  through 
(v).  (c)(ll).  (c)(12).  (c)(14).  and  (cKl5); 
S<»905.102(2Mii).  (2)(vi),  (2)(viii)(D) 
through  (E),  (2)(xi),  (2)(xii).  (2Mxv).and 
(2)(xvi)  of  the  definition  of  Annual 
income:  and  §§9t3.t06(c)(2),  (c)(6), 
(c)(8)(iv)  through  (v).  (c)(ll),  (c)(12). 
(c)(15),  and  (c)(16)  shall  expire  and  shall 
not  be  in  effect  after  May  6.  1996.  unless 
prior  to  May  6,  1996,  the  Department 
publishes  changes  in  this  interim  rule  as 
a  final  rule  or  publishes  a  notice  in  the 
Kederal  Register  to  extend  the  effective 
date. 

Comments  due  date:  June  5,  1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspedion  and 
copying  Hurinp  mviilnr  business  hours 


(7:3e«.ni.-5:30  p.m.  Eastern  Time)  at 
tiw  above  address.  Comments  sent  by 
FAX  will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Public  Housing:  Bruce  Vincent.  Room 
4206.  telephone  number  (202)  708- 
0744;  For  Native  American  Programs: 
Dominic  A.  Nessi,  Room  4140, 
telephone  number  (202)  708-1015;  For 
Housing:  Barbara  D.  Hunter,  Room  6180, 
telephone  number  (202)  706-3944; 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington,  DC  20410;  (TDD:  (2IH) 
708-0850).  Hearing  or  speech -impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

This  interim  rule  revises  HUD's 
current  regulations  for  public  housing. 
Indian  housing.  Section  8  housing  and 
other  assisted  housing  programs  by 
excluding  from  annual  income  the 
following:  (1)  Resident  service  stipends, 
(2)  adoption  as.sistance  payments.  (3) 
student  financial  assistance  (4)  earned 
income  of  full-time  students,  (5)  adult 
foster  care  payments,  (6)  compensation 
from  State  or  local  job  training  programs 
and  training  of  resident  management 
staff.  (7)  property  tax  rebates.  (8) 
homecare  payments  for 
developroentally  disabled  children  or 
adult  family  members,  and  (9)  deferred 
periodic  payments  of  supplemental 
security  income  and  social  security 
benefits  that  are  received  in  a  lump 
sum. 

This  interim  rule  also  amends  the 
definition  of  adjusted  income  for  Indian 
Housing  programs  by  allowing  a 
deduction  for  both  child  care  expenses 
and  excessive  travel  expenses,  as 
required  by  section  103(a)(2)  of  the 
Housing  and  Community  Development 
Act  of  1902  (Pub.  L.  102-550,  approved 
October  28,  1993;  hereafter  referred  to  as 
"1992  HCD  Act"). 

Finally,  this  interim  rule  makes  two 
technical  corrections  to  existing 
regulations  (see  preamble  discussion  in 
section  1(D).) 

A.  Discretionary  Income  Exclusions 

By  adding  the  first  eight  exclusions  to 
the  definition  of  income  in  the  public 
housing,  Indian  housing,  section  8 
housing,  and  other  assisted  housing 
programs,  the  Secretary  is  merely 
exercising  the  discretion  conferred  upen 
him  to  define  family  income  by  section 
3(b)(4)  of  the  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437a(b)(4)),  section  101(c)(2) 
of  the  Housing  and  Urban  Development 
Act  of  1965  (v^  U  S  C.  170i«(c)(2)),  nnd 


section  236(m)  of  the  National  Housing 
Act  (12  U.S.C.  1715z-l(m)).  The  eight 
"discretionary  "  income  exclusions  will 
affect  the  approximately  1.3  million 
families  currently  residing  in  public  and 
Indian  housing  developments,  the 
approximately  1.5  million  families 
participating  in  the  Section  8  Rental 
Certificate  and  Voucher  programs,  and 
the  approximately  2  million  families  in 
privately  owned  assisted  housing 
projects  under  the  Section  8  New 
Constniction,  Substantial 
Rehabilitation,  Loan  Management  Set- 
aside  and  Property  Disposition  Set-aside 
programs,  the  Section  236  Interest 
Reduction  and  Rental  Assistance 
Payments  Program,  and  the  Section  21.=> 
Rent  Supplement  Payments  program. 

The  Department  believes  tnese 
exclusions  are  essential  for  achieving  its 
goals  of  ensuring  economic  opportunity, 
empowering  the  poor  and  expanding 
affordable  housing  opportunities. 
Moreover,  HUD  believes  that  the  costs 
of  these  additional  exclusions  will  be 
offset  by  long-term  future  savings 
because  the  exclusions  will  increase  the 
number  of  economically  self-sufficient 
families  residing  in  assisted  housing. 
Finally,  because  this  interim  rule 
promotes  long-term  upward  mobility, 
educational  achievement  and 
entrepreneurship.  the  number  of 
families  dependent  on  welfare  and  other 
.social  ser\'ices  programs  may  decline, 
thereby  resulting  in  future  cost  savings 
for  other  Federal  programs. 

The  eight  "discretionary"  exclusions 
to  annual  income  are: 

1.  Resident  Service  Stipends.  This 
exclusion  exempts  from  annual  income 
resident  service  stipends,  but  only  if  the 
resident  service  stipend  does  not  exceed 
$200  per  month.  A  resident  service 
stipend  is  a  modest  amount  (i.e.  $200  or 
less  per  month)  received  by  a  resident 
for  performing  a  service  for  the  housing  - 
authority  or  owner,  on  a  part-time  basis, 
that  enhances  the  quality  of  life  in  the 
assisted  housing  development.  Such 
services  include,  but  are  not  limited  to. 
fire  patrol,  hall  monitoring,  lawn 
maintenance,  resident  initiatives 
coordination,  and  resident  management. 

The  Department  wants  to  emphasize 
that  if  a  housing  authority  or  owner 
pays  a  resident  more  than  $200  per 
month,  then  the  entire  amount  received 
as  a  "stipend"  does  not  qualify  as  a 
resident  service  stipend  under  this 
interim  rule.  For  example,  suppose  ;i 
housing  authority  pays  a  resident  $150 
per  month  for  part-time  services  that 
enhance  the  quality  of  public  housing. 
That  $150  payment  would  not  be 
counted  in  determining  the  annual 
income  of  the  resident.  Suppo.se, 


housing  authority  pays  the  resident 
$400  per  month.  In  this  latter  situation, 
the  housing  authority  may  not  exclude 
up  to  $200  per  month  (the  maximum 
stipend  amount);  rather,  the  entire 
amount  of  the  payment  (i.e.  $400)  is 
included  in  annual  income. 

If  a  resident  receives  more  than  $200 
per  month,  even  if  the  payment  is 
characterized  as  a  "stipend",  the 
payment  does  not  qualify  as  a  resident 
*  service  stipend  under  this  interim  rule. 
The  Department  wishes  to  point  out  that 
there  is  no  limit  to  the  number  of 
stipends  a  family  may  receive.  However, 
each  family  member  may  only  exclude 
one  stipend  at  a  time. 

On  August  24,  1994  (59  FR  43622), 
the  Department  published  a  final  rule 
which  added  a  resident  service  stipend 
exclusion  for  resident  council  officers  in 
the  public  and  Indian  Housing 
programs.  The  Department  wants  to 
emphasize  that  today's  interim  rule 
expands  the  resident  service  stipend 
exclusion  to  all  assisted  housing 
programs,  and  makes  all  residents 
eligible  for  the  resident  service  stipend 
exclusion,  regardless  of  whether  the 
resident  is  an  officer  of  the  resident 
council. 

2.  Adoption  Assistance  Payments. 
This  exclusion  removes  from  annual 
income  payments  received  for  the  care 
of  adopted  children  to  the  extent  that 
the  payments  exceed  $480  per  adopted 
child.  Currently,  payments  for  the  care 
of  foster  children  are  excluded,  but 
similar  payments  for  the  care  of  adopted 
children  are  not.  (Although,  when 
determining  adjusted  income,  adopted 
children  qualify  for  a  $480  deduction, 
while  foster  children  do  not.) 

3.  Full  Amount  of  Student  Financial 
Assistance.  This  exclusion  exempts 
from  annual  income  all  amounts 
received  from  student  financial 
assistance.  Student  financial  assistance 
is  interpreted  broadly  to  include  various 
scholarships,  educational  entitlements, 
grants,  work-study  programs  and 
financial  aid  packages.  Currently,  the 
portion  of  an  educational  scholarship 
available  for  general  living  expenses  is 
included  in  annual  income. 

4.  Earned  Income  of  Full-Time 
Students.  This  exclusion  exempts 
earnings  in  excess  of  $480  for  each  full- 
time  student  18  years  old  or  older 
(except  the  head  of  household  and 
spouse).  The  exemption  only  applies  to 
earnings  in  excess  of  $480  since  the 
family  already  receives  a  $480 
deduction  from  income  for  any  full-time 
student. 

5.  Adult  Foster  Care  Payments.  This 
exclusion  removes  from  the 
computation  of  annual  income 
payments  for  the  care  of  foster  adults 


(usually  individuals  with  disabilities, 
unrelated  to  the  tenant  family,  who  are 
unable  to  live  alone).  Currently,  only 
payments  for  the  care  of  foster  children 
are  excluded  from  annual  income.  In 
adding  this  exclusion,  the  Department  is 
not  requiring  that  housing  authorities  or 
owmers  permit  foster  adults  in  assisted 
housing.  As  before,  each  housing 
authority  or  owner  will  continue  to 
adopt  its  own  policies,  subject  to 
current  HUD  requirements. 

6.  State  or  local  employment  training 
programs  and  training  of  resident 
management  staff.  This  exclusion 
exempts  compensation  received  from 
qualifying  employment  training 
programs  and  training  of  resident 
management  staff.  To  qualify  under  this 
exclusion,  the  compensation  received 
must  be,  a  component  of  a  state  or  local 
employment  training  program  with 
clearly  defined  goals  and  objectives. 
Moreover,  only  the  compensation 
received  incident  to  the  training 
program  is  excluded  (i.e.  any  additional 
income  received  during  the  training 
program,  such  as  welfare  benefits,  will 
continue  to  be  counted  as  income). 

In  addition,  this  exclusion  only  covers 
compensation  received  while  the 
resident  participates  in  the  employment 
training  program,  and  the  duration  of 
participation  must  be  for  a  limited 
period  determined  in  advance.  An 
example  of  compensation  which  falls 
under  this  exclusion  is  compensation 
received  from  on-the-job  training  and 
during  apprenticeship  programs. 

7.  State  tax  rent  credits  and  rebates. 
This  provision  excludes  state  rent 
credits  and  rebates  for  property  taxes 
paid  on  a  dwelling  unit.  The 
Department  is  adding  this  exclusion 
because  the  Department  believes  that 
this  exclusion  will  support  state  efforts 
to  assist  low  income  persons. 

8.  Homecare  payments.  This 
exclusion  exempts  amounts  paid  by  a 
State  agency  to  families  that  have 
developmentally  disabled  children  or 
adult  family  members  living  at  home. 
States  that  provide  families  with 
homecare  payments  do  so  to  offset  the 
cost  of  services  and  equipment  needed 
to  keep  a  developmentally  disabled 
family  member  at  home,  rather  than 
placing  the  family  member  in  an 
institution.  Since  families  that  strive  to 
avoid  institutionalization  should  be 
encouraged,  and  not  punished,  the 
Department  is  adding  this  additional 
exclusion  to  income.  The  Department 
wishes  to  point  out  that  today's  interim 
rule  does  not  define  "developmentally 
disabled"  since  whether  a  family 
member  qualifies  as  developmentally 
disabled,  and  is  therefore  eligible  for 


homecare  assistance,  is  determined  by 
each  individual  State. 

B.  Exclusion  of  Deferred  Periodic 
Payments  of  SSI  and  Social  Security 
Received  in  Lump  Sum 

Section  103(a)(1)  of  the  1992  HCD  Act 
amended  section  3(b)(4)  of  the  U.S. 
Housing  Act  of  1937  to  exclude  from 
annual  income,  "any  amounts  which 
would  be  eligible  for  exclusion  under 
section  1613(a)(7)  of  the  Social  Security 
Act  (42  U.S.C.  1382b(a)(7)."  Section 
1613(a)(7)  of  the  Social  Security  Act 
covers  deferred  periodic  payments 
received  in  a  lump  sum  from 
supplemental  security  income  (SSI)  and 
social  security  benefits. 

Section  103(a)(3)  of  the  1992  HCD 
Act,  however,  limits  implementation  of 
the  lump  sum  exclusion  unless 
appropriations  are  provided  in  advance 
to  cover  any  additional  costs  resulting 
from  implementation  of  the  exclusion. 
The  Department  has  determined  that 
implementing  section  103(a)(1)  will  not 
result  in  any  additional  costs  to  the 
Department.  Accordingly,  no  additional 
appropriations  are  required  to 
implement  section  103(a)(1). 

Section  2  of  the  1992  HCD  Act  makes 
all  provisions  of  that  act  effective  on  the 
date  of  enactment— October  28, 1992. 
unless  another  date  is  sp)ecifically 
provided.  Because  HUD  determined  that 
the  exclusion  of  deferred  periodic 
payments  of  SSI  and  social  security 
benefits  from  annual  income  is  effective 
as  of  October  28,  1992,  and  to  limit  the 
number  of  retroactive  adjustments,  the 
Department  previously  implemented 
this  exclusion  by  HUD  interim  notice. 
PHA  93-11,  issued  March  16,  1993. 
That  notice  implemented  section 
103(a)(1)  with  respect  to  public  and 
Indian  Housing  programs,  and  all 
section  8  programs. 

Finally,  while  section  103(a)(1)  does 
not  apply  to  the  Section  215  Rent 
Supplement  Payments  program,  or  the 
Section  236  Interest  Reduction  and 
Rental  Assistance  Payments  Program,  it 
is  a  long  standing  Departmental  poli(  y 
to  use  the  same  definition  of  annual 
income  for  all  of  the  Department's 
subsidized  housing  programs. 
Accordingly,  in  today's  interim  rule,  the 
Department  is  extending  the  exclusion 
of  deferred  periodic  payments  of  SSI 
and  social  security  benefits  from  annual 
income  to  the  Section  215  Rent  ■ 
Supplement  Payments  program  and  the 
Section  236  Interest  Reduction  and 
Rental  Assistance  Payments  Program. 
However,  because  the  Department  is 
adding  this  exclusion  as  a  matter  of 
agency  discretion,  the  exclusion  is 
effective  as  of  the  effective  date  of  this 
interim  rule. 
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C.  Change  in  Definition  of  Adfusted 
Income  for  Indian  Housing  Authontte:> 

Section  103(a)(2)  of  the  1992  HCD  Act 
amended  section  3(b)(5]  of  the  U.S. 
Housing  Act  of  1937  to  change  the 
deHiiition  of  adjusted  income  for 
families  assisted  by  an  IHA.  As 
amended,  section  3(b)(5)  provides  a 
deduction  bom  adjusted  income  for 
both  child  care  expenses  (to  the  extent 
necessary  to  enable  another  member  uf 
the  family  to  be  employed  or  to  further 
his  or  her  education);  and  excessive 
travel  expenses  (not  to  exceed  S25  per 
family  per  week  for  employment  or 
education-related  travel).  (Prior  to  this 
amendment,  a  family  was  allowed  a 
deduction  from  adjusted  inconw  for 
either  child  care  expenses  or  exces.si  ve 
travel  expenses.) 

Section  103(a)(3)  of  the  1992  HCD  Act 
requires  that  appropriations  be  provided 
in  advaJQce  if  section  103(a)(2)  results  in 
any  additional  costs  to  the  Department. 
The  Department  has  determined  that 
there  are  no  additional  costs  associated 
with  the  implementation  of  Section 
103(a)(2). 

Section  2  of  the  HCD  Act  of  1992 
makes  all  provi.sions  of  that  act  effective 
on  the  date  of  enactment — October  28, 
1992.  unless  another  date  is  speciFically 
provided.  HUD  has  determined  that  the 
change  to  the  definition  of  adjusted 
income  is  effective  as  of  October  2fl. 
1992. 

Finally,  to  limit  the  number  of 
retroactive  adjustments,  the  Department 
previously  implemented  this  exclusion 
by  a  HUD  interim  notice.  PHA  93-23. 
is.sued  May  19.  1993. 

D.  Technical  Corrections 

Finally,  this  interim  rule  contains  two 
technical  corrections.  First,  this  interim 
rule  removes  the  following  parenthetical 
in  §913.106(c)(ll):  "|t)his  provision 
does  not  apply  to  residents  participating 
in  the  Family  Self-Sufficiency  IFSSl 
Program  who  are  utilizing  the  escrow 
account."  When  the  Department 
implemented  section  515(b)  of  the 
National  Affordable  Housing  Act  of 
1990  (Pub.L.  101-625)  (NAHA)  in  the 
fmal  rule  published  on  August  24.  1994 
(59  FR  43622).  it  inadvertently  added 
the  above  parenthetical  to  the  rule  text. 
Because  section  515(b)  of  NAHA  covers 
all  public  housing  residents,  without 
regard  to  whether  a  resident  participates 
in  the  FSS  program,  this  technical 
correction  is  necessary. 

The  second  technical  corret;tion 
amends  §236.72.  Currently.  §236.72 
incorrectly  references  "adjusted 
income"  rather  than  "annual  in<;ome." 
rhis  interim  rule  changes  the  reference 
in  §  236.72  to  "annual  income." 


II.  Other  Matters 

A.  Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12H66. 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  interim  rule  as  a 
result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  room  10276.  451  Seventh  Street 
SW..  Washington.  EX:. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Counsel,  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Str«et.  SW.  Washington,  DC  20410. 

C.  ExecutiiT  Order  12612.  Federalism 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612.  Federalism,  that  the 
policies  contained  in  this  interim  rule 
will  not  have  federalism  implications 
and.  thus,  are  not  subject  to  review 
under  that  Order.  Sp>ecifically,  the 
interim  rule  adds  additional  exclusions 
to  the  definition  of  income  in  the 
assisted  housing  programs.  As  such,  the 
interim  rule  will  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  lo<;al 
governments,  and  the  interim  rule  is  not 
subject  to  review  under  the  order. 

D.  Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  has 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  Families  will  benefit 
from  this  interim  rule  by  being  allowed 
additional  exclusions  from  annual 
income.  Accordingly,  since  the  impact 
on  the  family  is  beneficial,  no  further 
review  is  considered  necessary. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulator)  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


With  regard  to  the  lump  sum  exclusion, 
the  number  of  lump  sum  exclusions  in 
any  one  project  will  be  minor,  and  will 
not  significantly  impact  any  HA.  With 
regard  to  the  remaining  income 
exclusions,  since  HUD  will  supplement 
any  lost  rental  income  from  the  added 
exclusions,  the  exclusions  will  not  have 
an  economic  impact  on  housing 
authorities. 

F.  Regulatory  Agenda 

This  interim  rule  was  listed  as  item 
number  1748  in  the  Departments 
Semiannual  Agenda  of  Regulations 
published  on  November  14,  1994,  (59 
FR  57632.  57646)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

G.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number(s)  are 
14.146.  14.147,  14.850  and  15.141. 

H.  Justification  for  Interim  Hiilemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public, 
interest.  "(24  CFR  10.1) 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  first  soliciting  public 
comment  because  the  interim  rule  adds 
nine  exclusions  to  the  definition  oi 
annual  income,  which  will  benefit 
residents  and  tenants,  without  adversely 
affecting  any  other  group.  The  first  eight 
exclusions  will  affect  approximately  1.3 
million  families  currently  residing  in 
public  and  Indian  housing 
developments,  approximately  15 
million  families  participating  in  the 
Section  8  Rental  Certificate  and  Voucher 
programs,  and  approximately  2  million 
families  in  private-owned  assisted 
housing  projects  under  certain  HUD 
programs. 

As  slated  earlier  in  this  preamble,  the 
Department  believes  these  exclusions 
are  essential  for  achieving  its  goals  of 
ensuring  economic  opportunity, 
empowering  the  poor  and  expanding 
affordable  housing  opportunities. 
Moreover,  the  Department  believes  tliat 
the  costs  of  these  additional  exclusions 
will  be  offset  by  long  term  future 
savings  because  the  exclusions  will 
increase  the  number  of  economically 


self-sufficient  families  residing  in 
assisted  housing.  Finally,  because  this 
interim  rule  promotes  long-term  upward 
mobility,  educational  achievement  and 
entrepreneurship,  the  number  of 
families  dependent  on  welfare  and  other 
soc:iai  services  programs  may  decline, 
thereby  resulting  in  future  cost  savings 
tor  other  Federal  programs. 

For  these  rea.sons,  the  Department 
believes  that  delaying  implementation 
would  be  contrary  to  public;  interest. 

/  Sunset  of  Interim  Rule 

In  accordance  with  the  Department's 
polic:y  on  interim  rules,  the 
amendments  made  by  this  interim  rule 
shall  expire  on  the  twelve-month 
aimiversary  date  of  the  effective  date  of 
this  interim  rule  unless  extended  by 
notic:e  published  in  the  Federal 
Register,  or  adopted  by  a  final  rule 
published  on  or  before  the  twelve- 
month anniversar>'  date  of  the  effective 
date  of  this  interim  rule. 

List  of  Subjects 

J-lCFH  Part  215 

Grant  programs — housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
a-cjuirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  bl 3 

Grant  programs — housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements,  Utilititrs. 

24  CFR  Part  905 

.Aged,  Energy  conservation.  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians. 
Homeownership,  Indians.  Individuals 
with  disabilities.  Lead  poisoning,  Loan 
programs — housing  and  community 
development,  Loan  programs — Indians. 
Low  and  mcxlerate  income  housing. 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  913 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  parts  215.  23fi. 
813  905.  and  915  are  amended  as 
follows: 


PART  215— RENT  SUPPLEMENT 
PAYMENTS 

1.  The  authority  citation  for  24. CFR 
part  215  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701s:  42  U.S.C. 

35'J5(d). 

2.  A  new  §  215.2  is  added  to  subpart 
A  to  read  as  follows: 

§  215.2    Effective  date  of  regulation. 

Sections  215.21(c)(2),  (c)(6),  (c)(8)(iv) 
through  (v),  and  (c)(ll)  through  (c)(15) 
shall  expire  and  shall  not  be  in  effect 
after  May  6, 1996,  unless  prior  to  May 
6, 1996,  the  Department  publishes 
changes  in  this  interim  rule  as  a  final 
rule  or  publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

3.  Section  215.21  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5).  and  (c) 
to  read  as  follows: 

§215.21     Annual  income. 

(b)*    '    • 

(4)  The  full  amount  of  periodic 
payments  received  from  Scx:ial  Set;urity. 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disabiUty  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c)(13)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  thisse<tion): 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
c:hi!dren  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  ot 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone); 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specific:ally  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  Live-in  Aide,  as 
defined  in  §215.1- 

(6)  The  full  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 


(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS): 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-p(x:ket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program: 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  resident  for  performing  a 
serx'ice  for  the  owner,  on  a  part-time 
basis,  that  enhances  the  quality  of  life  in 
the  development.  Such  ser\ices  may 
include,  but  are  not  limited  to.  fire 
patrol,  hall  monitoring,  lawn  , 

maintenance,  and  resident  initiatives        ' 
coordination.  No  Resident  may  receive 
more  than  one  such  stipend  during  the     : 
same  period  of  time:  or  1 

(v)  Compensation  from  State  or  lot:al 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  e.xcluded  only  foi  a 
limited  period  as  determined  in 
advance: 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts): 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23,  1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  Deferred  periodic  payTiients  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment; 

(14)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(15)  Amounts  paid  by  a  State  agency 

to  a  family  with  a  developmentally  j 

disabled  fiamily  member  living  at  home     I 
to  offset  the  cost  of  services  and  ! 
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equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(16)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  section  101  of 
the  Housing  and  Urban  Development 
Act  of  1965  (12  U.S.C.  1701s).  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  housing 
owners  identifying  the  benefits  that 
qualify  for  this  exclusion.  Updates  will 
be  published  and  distributed  when 
necessary. 


PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

4.  The  authority  citation  for  24  CFR 
part  236  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  17152-1;  42 
II  S.C.  3535(d). 

5.  Section  236.3  is  amended  by 
revising  the  section  heading,  paragraphs 
(b)(4).  (b)(5).  and  (c)  to  read  as  follows: 

i  236.3    Annual  Income. 

•         •         •         •         • 

(b)*    •   • 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c)(13)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone): 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 


reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  Live-in  Aide,  as 
defined  in  §236.2: 

(6)  The  fiill  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution: 

(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  AJnounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  resident  for  performing  a 
service  for  the  owner,  on  a  part-time 
basis,  that  enhances  the  quality  of  life  in 
the  development.  Such  services  may 
include,  but  are  not  limited  to.  fire 
patrol,  hall  monitoring,  lawn 
maintenance,  and  resident  initiatives 
coordination.  No  Resident  may  receive 
more  than  one  such  stipend  during  the 
same  period  of  time;  or 

(v)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in 
advance; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23.  1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse): 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 


(14)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rentes  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(15)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(16)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  section  236  of 
the  National  Housing  Act.  A  notice  will 
be  published  in  the  Federal  Register 
and  distributed  to  housing  owners 
identifying  the  benefits  that  qualify  fur 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary. 
***** 

6.  A  new  §  236.6  is  added  to  subpart 
A  to  read  as  follows: 

§  236.6    Effective  date. 

Sections  236.3(c)(2).  (c)(6),  (c)(8)(iv) 
through  (v).  and  (c)(ll)  through  (c)(15) 
shall  expire  and  shall  not  be  in  effect 
after  May  6. 1996,  unless  prior  to  May 
6,  1996,  the  Department  publishes 
changes  to  this  interim  rule  as  a  final 
rule  or  publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

7.  Section  236.72  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  in  paragraph  (b)  introductory 
text,  to  read  as  follows: 

§  236.72    Guidelines  for  assisted 
admission. 

(a)  Maximum  income.  The  annual 
income  of  an  applicant  shall  not  exceed 
the  maximum  income  limits  established 
by  the  Secretary. 

(b)  Ability  to  pay  rent.  The  project 
ouTier  or  the  owner's  managing  agent 
may,  in  its  discretion,  admit  an 
applicant  for  assisted  admission  whose 
annual  income  meets  the  requirement  in 
paragraph  (a)  of  this  section  if,  in  its 
discretion,  the  applicant  has  an 
adequate  income  to  pay  the  ba.sic 
monthly  rental  charge.  *  •   • 


PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

8.  The  authority  citation  for  24  CFR 
part  813  is  revised  to  read  as  follows: 
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Authoritjr  42  U.S.C  1437a.  1437c.  1437f. 
1437n.  and  3535(d). 

9.  A  new  §813.1  is  added  to  read  as 
follows: 

§813.1    Effecthm  date. 

Sections  813.106(c)(2),  (c)(6).  (c)(8)(iv) 
through  (v),  (c)(ll).  {c)(12).  (c){14).  and 
(c)(15)  shall  expire  and  shall  not  be  in 
effect  after  May  6, 1996,  unless  prior  to 
May  6,  1996,  the  Department  publishes 
changes  to  this  interim  rule  as  a  final  , 
rule  or  publishes  a  notice  in  the  Federal 
Register  to  extend  the  eitective  date. 

10.  Section  813.106  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5),  and 
(n).  to  read  as  follows: 

§813.106    Annual  income. 

(b)*  •  * 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c)(13)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone); 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  live-in  Aide,  as 
defined  in  §813.102; 

(6)  The  full  amount  of  student 
financial  a,ssistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(7)  The  special  pay  to  a  Family 
member  ser\'ing  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD: 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 


time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  «et  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  inciured  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  resident  for  performing  a 
service  for  the  owner,  on  a  part-time 
basis,  that  enhances  the  quahty  of  fife  in 
the  development.  Such  services  may 
include,  but  are  not  limited  to,  fire 
patrol,  hall  monitoring,  lawn 
maintenance,  and  resident  initiatives 
coordination.  No  Resident  may  receive 
more  than  one  such  stipend  during  the 
same  period  of  time;  or 

(v)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in 
advance; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts): 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23.  1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 

(14)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit: 

(15)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(16)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibilitv  or  benefits  under 


a  category'  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  PHAs  and 
owners  identifying  the  benefits  that 
qualify  for  this  exclu»on.  Updates  will 
be  published  and  distributed  when 
necessary. 


PART  905— INDIAN  HOUSING 
PROGRAMS 

11.  The  authority  citation  for  24  CFR 
part  905  continues  to  read  as  follows: 

Authority:  25  U.S.C  450e(b);  42  U.S.C 
1437a.  1437aa.  1437bb,  1437cc.  1437ee;  and 
3535(d). 

12.  In  §905.102,  the  definition  for 
"Adjusted  income"  is  amended  by 
revising  paragraph  (5)  and  by  adding  a 
new  paragraph  (6)  to  the  definition,  and 
the  definition  for  "Annual  income"  is 
amended  by  revising  paragraphs  (l)(iv), 
(l)(v).  and  (2)  of  the  defmition,  to  read 
as  follows: 

§905.102    Oefinitlons. 

«  *  *  *  * 

Adjusted  income.  *  •  • 

ft  *  *  *  * 

(5)  Child  care  expenses,  as  defined  in 
this  definition:  and 

(6)  Excessive  travel  expenses,  not  to 
exceed  $25  p>er  family  per  week,  for 
employment  or  education-related  traveL 
***** 

Annual  income.  •  *  " 

(D*  *  * 

(iv)  The  full  amount  of  |)eriodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(2)(xiv)  of  this  definition): 

(v)  Payments  in  lieu  of  earnings,  such 
as  unemploj-ment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(2j(iii)  of  this  definition): 

***** 

(2)  Annual  income  does  not  include 
the  following: 

(i)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years: 

(ii)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone): 

(iii)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 


17394        Federal  Register  /  Vol.  60.  No.  65  /  Wednesday.  April  5,  1995  /  Rules  and  Regulations 


health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (l)(v)  of  this 
deHnition); 

(iv)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 
reimbursement  of.  the  cost  of  medical 
expenses  for  any  family  member; 

(v)  Income  of  a  Live-in  Aide; 

(vi)  The  full  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(vii)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(viii)(A)  Amounts  received  under 
training  programs  funded  by  HUD; 

(B)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(C)  Amounts  received  by  a  participant 
in  other  publicly  assisted  programs 
which  are  specifically  for  or  in 
reimbursement  of  out-of-p>ocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(D)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  an  Indian  housing  resident 
for  performing  a  service  for  the  IHA,  on 
a  part-time  basis,  that  enhances  the 
quality  of  life  in  Indian  housing.  Such 
services  may  include,  but  are  not 
limited  to,  Hre  patrol,  hall  monitoring, 
lawn  maintenance,  and  resident 
initiatives  coordination.  No  Resident 
may  receive  more  than  one  such  stipend 
during  the  same  period  of  time;  or 

(E)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  deBned  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in  advance 
by  the  IHA; 

(ix)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(x)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993.  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(xi)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 


(xii)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(xiii)  The  earnings  and  benefits  to  any 
resident  resulting  from  the  participation 
in  a  program  providing  employment 
training  and  supportive  services  in 
accordance  with  the  Family  Support  Act 
of  1988.  section  22  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437t),  or  any 
comparable  Federal,  State,  Tribal  or 
local  law  during  the  exclusion  period. 
For  purposes  of  this  paragraph  (2)(xiii) 
of  this  definition,  the  following 
definitions  apply. 

(A)  Comparable  Federal,  State,  Tribal 
or  local  law  means  a  program  providing 
employment  training  and  supportive 
services  that: 

(1)  Is  authorized  by  a  Federal,  State, 
Tribal  or  local  law; 

(2)  Is  funded  by  the  Federal,  State. 
Tribal  or  local  government; 

(3)  Is  operated  or  administered  by  a 
public  agency;  and 

(4)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 

(B)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this 
definition,  plus  18  months  fi-om  the  date 
the  resident  begins  the  first  job  acquired 
by  the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  under  the  U.S. 
Housing  Act  of  1937.  If  the  resident  is 
terminated  from  employment  without 
good  cause,  the  exclusion  period  shall 
end. 

(C)  Earnings  and  benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  job; 

(xiv)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 

(xv)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  on 
the  dwelling  unit; 

(xvi)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(xvii)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  IHAs 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 


published  and  distributed  when 
necessary. 

13.  A  new  §  905.103  is  added  to 
subpart  A  to  read  as  follows: 

§905.103    Effective  date. 

In  §§905.102,  paragraphs  (2)(ii), 
(2)(vi).  (2)(viii)  (D)  through  (E).  (2)(xi). 
(2)(xii),  (2)(xv),  and  (2)(xvi)  of  the 
definition  of  Annuo/  income  shall 
expire  and  shall  not  be  in  effect  after 
May  6,  1996,  unless  prior  to  May  6, 
1996,  the  Department  publishes  changes 
to  this  interim  rule  as  a  final  rule  or 
publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING 
PROGRAM 

14.  The  authority  citation  for  24  CFR 
part  913  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437d.  1437n 

and  3535(d). 

15.  A  new  §913.1  is  added  to  read  as 
follows: 

§913.1    Effective  date. 

Sections  913.106  (c)(2),  (c)(6).  (c)(8) 
(iv)  through  (v).  (c)(ll).  (c)(12).  (c)(15). 
and  (c)(16)  shall  expire  and  shall  not  be 
in  effect  after  May  6,  1996,  unless  prior 
to  May  6,  1996,  the  Department 
publishes  changes  to  this  interim  rule  as 
a  final  rule  or  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

16.  Section  913.106  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5),  and  (c) 
to  read  as  follows: 

§913.106    Annual  income. 

***** 

(b)*** 

(4)  The  full  amount  of  periodic 
payments  received  ftx)m  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c)(14)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 


(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone); 

(3)  Lump-sum  additions  to  family 
assets,  sucn  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  live-in  Aide,  as 
defined  in  §913.102; 

(6)  The  full  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  public  housing  resident 
for  performing  a  service  for  the  PHA,  on 
a  part-time  basis,  that  enhances  the 
quality  of  life  in  public  housing.  Such 
services  may  include,  but  are  not 
limited  to,  fire  patrol,  hall  monitoring, 
lawn  maintenance,  and  resident 
initiatives  coordination.  No  Resident 


may  receive  more  than  one  such  stipend 
during  the  same  period  of  time;  or 

(v)  Compensation  from  State  or  local 
employTnent  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in  advance 
by  the  PHA; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  The  earnings  and  benefits  to  any 
resident  resulting  from  the  participation 
in  a  program  providing  employment 
training  and  supportive  services  in 
accordance  with  the  Family  Support  Act 
of  1988,  section  22  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.),  or 
any  comparable  Federal,  State,  or  local 
law  during  the  exclusion  period.  For 
purposes  of  this  paragraph,  the 
following  definitions  apply. 

(i)  Comparable  Federal,  State  or  local 
law  means  a  program  providing 
employment  training  and  supportive 
services  that — 

(A)  Is  authorized  by  a  Federal.  State 
or  local  law; 

(B)  Is  funded  by  the  Federal.  State  or 
local  government; 

(C)  Is  operated  or  administered  by  a 
public  agency;  and 

(D)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 


(ii)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this  section, 
plus  18  months  from  the  date  the 
resident  begins  the  first  job  acquired  by 
the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  under  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.).  If  the  resident  is  terminated  from 
emplojTTient  without  good  cause,  the 
exclusion  period  shall  end. 

(iii)  Earning  and  Benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  joi); 

(14)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 

(15)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(16)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  livj/ig  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(17)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  PHAs 
identifying  the  benefits  that  qualifj'  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary. 
***** 

Dated:  January  26, 1995. 
Henry  G.  Cisneros, 
Secretary. 
[PR  Doc.  95-8081  Filed  4-4-95:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Adfninistration 

49  CFR  Parts  173. 178  and  180 

[Doctot  Na  HM-183C;  Amdt  Nos.  173-240. 
178-105  and  180-7] 

RIN  2137-AC37 

Cargo  Tanks;  Miscellaneous 
Requirements;  Revisions  and 
Response  to  Petitions  for 
Reconsideration 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  IXTT. 

ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  amends  ■  final 
rule  published  on  November  3.  1994. 
and  concerns  manufacture, 
qualincation.  and  maintenance  of  E)OT 
specification  cargo  tank  motor  vehicles. 
In  response  to  petitions  for 
reconsideration.  RSPA  is  revising  design 
loading  requirements  for  MC  331  cargo 
tank  motor  vehicles  and  making  other 
minor  editorial  and  technical  changes 
for  clarity.  The  changes  made  in  this 
document  are  intended  to  ease  certain 
regulatory  requirements  where  there 
will  be  no  adverse  effect  on  safety. 
DATES:  Effective:  May  22.  1995. 

Compliance  date:  Compliance  with 
the  regulations,  as  ameii<ied  herein,  is 
authorized  as  of  April  5,  1995. 
FOR  FURTHER  INFORMATUM  CONTACT: 
Ronald  Kirkpatrick.  telaphDiM  (202) 
366—4545.  Office  of  Hazardous  Materials 
Technology,  or  Jennifer  Karina.  (202J 
366-4488.  Office  of  Hazwdous  Materials 
Standards.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington.  DC  20590-OOat. 
SUPPt-EMENTARY  INfORMATVlM:  On 
November  3,  1994.  KSFA  published  in 
the  Federal  Kejrister  «  final  rule,  imder 
Docket  No.  HM-1A3C  (S9  FR  SSISZJ. 
amending  certain  requirements  for  the 
manufacture,  qualification  and 
maintenance  of  cargo  tank  motor 
vehicles.  Changes  were  made  to  relax 
the  requirements  for  structural  integrity, 
accident  damage  protection,  welding 
and  design  quality  control  procedures, 
and  pressure  relief  based  on  comments 
from  industry.  Changes  were  also  made 
to  require  faciUties  repairing  cargo  tanks 
stamped  as  meeting  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code) 
to  have  a  Certificate  of  Authorization  for 
use  of  an  "R"  stamp  from  the  National 
Board  of  Boiler  and  Pressure  Vessel 
Mspectors  (National  Board)  Code  . 


RSPA  rsoeiwd  fire  petitions  for 
reoonsideiation  ascertain  aspacts  of  the 
final  rule.  These  petitions  wens 
submitted  by  the  Cargo  Tank 
Manufacturers  Association  (CTMA). 
Cargo  Tank  Concepts,  Ltd.  (CTCL). 
Truck  Trailer  Manufacturers 
Association  (TTMA),  National  PropaiM 
Gas  Association  (NPGA).  and  tb* 
Compressed  Gas  Association.  Inc. 
(CGA). 

CTMA  opposed  several  provisaoBS 
adopted  in  the  final  rule.  First.  CTMA 
petitioned  RSPA  to  reconsider  its 
position  on  how  the  design  strass 
calculations,  in  49  CFR  178.345-^cl, 
should  be  applied  to  cargo  tank  lowiing 
conditions.  Except  for  the  loadings 
prescribed  in  paragraph  (cXi).CTMA 
stated: 

ITlhe  loads  are  extreme  kMds  tiiat  will  b^ 
experienced  rarely  if  at  all  during  tfae  lifc  of 
a  cargo  tank  and  Ithe)  ASME  Cxxia  allowable 
stresses  should  be  based  on  the  stress 
increase  allowed  for  wind  and  seisntc  loads 
which  are  also  experienced  rarely  If  at  all  in 
the  life  of  stationary  vessels.  Per  lXi-23  of 
the  ASME  Code,  this  increase  is  20  percmt. 
CTM.A  believes  that  the  loads  speci6ad  la 
building  codes  iare)  applicable  to  pressure 
vssaels  m  the  setne  nnnner.  Using  A.SME 
allowable  stresses  far  these  load  coaditioas  b 
too  cbnaarvative  siooe  margins  of  afety  are 
pyramided  if  rare1y"ixx:urring«xtrsme  loads 
cannot  be  resisted  by  emergency  stresses  as 
recommended  by  CTMA. 

As  noted  by  RSPA  in  the  preamble  to 
(ke  fiaai  ntla  (S«  FR  55165).  discussions 
have  been  ongoing  for  a  number  of  years 
ou  kom  to  combine  the  loadings  in 
calculating  the  stractural  integrity 
requioements.  The  concept  of  saparating 
structural  loading  into  two  catagorias. 
normal  operating  loading  and  extreme 
dymamic  loading,  was  proposed  by 
several  cargo  Lank  motor  vehicle 
designers  at  a  pubiic  meeting  in 
February  1994  and  more  fully 
devekaped  later,  fai  aormal  operations,  a 
cargo  tank  cao  be  expected  to  routinely 
experience  relatively  low  dynanic 
faicas:  ttieaa  forces  are  to  be  considered 
to  occur  simultaneously.  Under  extreme 
dynamic  loadings,  the  cargo  tank 
experiences  relatively  high  forces  which 
occur  rarely,  if  at  all.  during  the  life  of 
a  cargo  tank;  these  forces  are  considered 
to  act  independently,  one  at  a  time.  This 
approach  has  received  wide  acoeptanoe 
and  is  the  foundation  for  new 
recommended  practices  under 
development  by  a  TTMA  engineering 
committee. 

RSPA  dees  not  believe  the 
calculations  for  "stress  increase" 
referred  to  by  CTMA  necessarily  appljr 
to  dynamic  loads  experienced  elthiBrin 
normai  operations  or  in  extreme  loading 
conditions  experienced  by  cargo  tank 


motor  vehicles.  Two  provisions  for 
increased  allowable  stresses  are 
prescribed  in  the  ASME  Code.  Section 
VIII.  Division  1.  UG-23.  In  paragraph  (c) 
of  UG-23,  a  factor  of  1.5  is  discussed  for 
"combined  maximum  primary 
membrane  stress  plus  primary  bending 
stress  across  the  thickness."  Evidently, 
the  20  percent  factor  referred  to  by 
CTMA  is  associated  with  the  factor 
discussed  in  paragraph  (d)  for  the 
"combination  of  earthquake  loading,  or 
wind  loading  with  other  loadings  in 
UG-22."  with  the  stipulation  that 
earthquake  and  wind  loadings  need  not 
be  considered  to  act  simultaneously. 
RSPA  believes  the  many  years  of 
experience  accumulated  by  cargo  tank 
motor  vehicle  manufacturers  support 
the  approach  adopted  in  the  final  rule. 
The  reference  in  the  CTMA  petition  to 
other  "loads  specified  in  building 
codes  '  may  or  may  not  pertain  to  this 
matter.  CTMA  did  not  identify  those 
codes  and  provided  no  information  on 
whether  or  how  they  have  any 
application  to  cargo  tank  structural 
integrity  or  accident  damage  protection. 
Therefore,  CTMA's  request  is  denied. 
Second,  CTMA  opposed  the  2  "g  ' 
design  load  for  rollover  damage 
protection  devices  specified  in 
§  178.345-8(c)(l).  CTMA  Stated  that  the 
loads  on  rollover  devices,  in  the  case  of 
longitudinal  sliding,  would  be  limited 
by  the  coefficient  of  sliding  friction  of 
the  metal  rollover  devices  on  the  ground 
or  pavement  and.  in  the  case  of  lateral 
rollover,  would  be  limited  even  further 
by  the  lateral  force  leading  to  continued 
overturn  of  the  tank.  RSPA  discussed 
commenters"  requests  to  reduce  the  2 
"g"  design  load  for  rollover  protection 
at  length  in  the  preamble  of  the  final     * 
rule  (59  FR  55166).  RSPA  recognizes    ' 
that  new  designs  may  be  necessary  to 
gain  significant  benefits  in  safety. 

RSPA  also  recognizes  that  the  amount 
of  force  currently  imposed  in  the 
horizontal  plane  is  a  simplification  of 
anany  potential  variables  which  can 
come  into  play  during  an  overturn 
accident.  Many  scenarios  are  possible: 
the  impact  surface  may  be  smooth  or 
roug^  horizontal  or  sloping,  as  hard  as 
concrete  or  as  soft  as  sand  or  damp 
earth;  the  vehicle  may  roll  over  an 
obstacle  such  as  a  guard  rail;  the  cargo 
tank  may  receive  an  impact  over  its 
entire  length  or  on  only  a  sniall  part  of 
its  exposed  surface;  etc.  CTMA's 
comments  on  use  of  the  coefficient  of 
sliding  friction  might  be  appropriate  for 
overturn  on  a  smooth,  hard  highway 
suriaoe.  but  would  impose  relatively 
modarate  loads  in  comparison  to  other 
iDllover  scenarios.  Accident  scenarios 
where  the  rollover  damage  protection 
devices  plow  through  earth  or  .strike 
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roadside  obstacles  impose  much  greater 
loadings  on  the  devices.  Therefore, 
CTMA's  petition  for  a  reduction  in  the 
safety  performance  of  rollover  damage 
protection  is  denied. 

Third,  CTMA  repeated  its  position 
that  it  is  difficult  to  design  rear-end 
protection  devices  in  compliance  with 
the  loads  prescribed  in  §  178.345-8(d). 
particularly  devices  which  are  offset 
from  the  load  path.  CTMA  repeated  its 
belief  previously  expressed  in 
comments  that  the  intent  of  the 
regulation  is  for  the  loads  to  he 
transmitted  to  the  tank  structure  and 
absorbed  without  exceeding  the 
permitted  stresses  anywhere  along  the 
load  path.  CTMA  offered  no  new 
information  to  support  this  position. 
The  revised  requirements  were 
discussed  in  the  preamble  of  the  final 
rule  (59  FR  55167).  RSPA  believes  that 
the  revised  requirements  for  the  EXDT 
400-series  cargo  tanks  allow  engineers 
more  freedom  in  the  design  of  rear-end 
protection,  including  approaches 
involving  energy  dissipation  and 
dampening.  Therefore.  CTMA's  petition 
is  denied. 

Finally.  CTMA  commented  on  the 
suitability  of  applying  ASME  Code 
standards  to  the  cargo  tank  industry 
while  not  recognizing  other  "alternative 
quality  control  program(s).  "  This  issue 
was  fully  discussed  in  the  preamble  of 
the  final  rule  (59  FR  55162).  In  addition, 
this  subject  was  addres.sed  in  previous 
notices  and  public  meetings  under 
Docket  HM-183  extending  over  a  period 
of  nearly  ten  years.  CTMA  provided  no 
iidditional  data  or  information  to 
support  changing  the  final  rule. 
Therefore,  RSPA's  position  remains 
unchanged  and  requirements  for  using 
procedures  established  under  the  ASME 
Code  and  the  National  Board  of  Boiler 
and  Pressure  Vessel  Inspectors  (National 
Board)  Code  are  retained,  and  CTMA's 
petition  is  denied. 

CTCL  petitioned  RSPA  to  reconsider 
iimendments  allowing  a  small  release  of 
certain  types  of  ladings  from  the 
pressure  relief  system,  in  overturn 
accidents,  before  reclosing  to  a  leak- 
tight  position.  CTCL  stated  that  it  has 
designed  a  vent  which  releases  vapors 
instead  of  lading  in  an  overturn  accident 
situation,  and  that  this  information  was 
not  presented  RSPA  earlier  because  the 
technology  had  not  yet  been  developed. 
RSPA  welcomes  the  development  by 
industry  of  improved  valve  designs. 
RSPA  solicited  information  during  the 
HM-183C  rulemaking  proceeding  on  the 
existence  of  reclosing  pressure  relief 
devices  capable  of  reseating  with  no  loss 
of  lading  and  not  subject  to  clogging  and 
sticking  during  field  service.  However. 
RSP.A  believes  CTCL  has  not  provided 


sufficient  information  to  support 
excluding  the  use  of  other  valve  designs 
at  this  time,  and  CTCL's  petition  is 
denied. 

TTMA  petitioned  RSPA  to  continue 
allowing  a  cargo  tank  manufacturer 
holding  an  ASME  "U"  stamp  to  make 
repairs  to  ASME  stamped  cargo  tanks. 
TTMA  stated  that  an  ASME  "U"  stamp 
holder  should  not  be  required  to  obtain 
an  "R"  stamp  from  the  National  Board 
and  there  is  no  reason  why  the  National 
Board  cannot  continue  to  inspect  repairs 
made  by  a  "U"  stamp  holder. 
Furthermore,  the  National  Board 
Inspection  Code  allows  repairs  to  be 
made  on  ASME  stamped  cargo  tanks  by 
a  facility  holding  an  "R"  stamp  or  by  a 
facility  working  within  an  individual 
governmental  jurisdiction  where  that 
jurisdiction  has  issued  authorization  fcr 
the  facility  to  perform  repairs. 

RSPA  explained  in  the  preambles  of 
the  notice  of  proposed  rulemaking 
(March  3. 1993;  58  FR  12316)  and  the 
final  rule  (59  FR  55170)  that  the 
National  Board  has  control  over  the 
quality  of  work  performed  by  an  "R  " 
stamp  holder.  Jurisdictional 
authorization  is  recognized  only  within 
the  governmental  boundaries  where  the 
repair  facility  is  located.  This  type  of 
authorization  may  be  appropriate  for 
work  performed  on  stationary  vessels, 
hut  not  for  mobile  systems  such  as  cargo 
tank  motor  vehicles.  RSPA  believes  it  is 
essential  to  apply  a  nationally 
recognized  consensus  standard  in  a 
uniform  manner  regardless  of 
jurisdiction.  Therefore,  the  requirement 
that  repairs  on  DOT  specification  cargo 
tanks  certified  to  the  ASME  Code  must 
l)e  performed  only  by  a  facility  holding 
a  valid  "R  '  stamp  is  retained  and 
TTMA's  petition  is  denied. 

CGA  petitioned  RSPA  to  remove  the 
word  "internal  "  in  the  first  sentence  in 
§  178.338-1 1(c)  specifying  that  each 
filling  and  di.scharge  line  for  liquids 
must  be  provided  with  a  remotely 
controlled  internal  self-closing  .stop 
valve.  CGA  pointed  out  that  the  word 
"internal"  did  not  appear  in  the 
provision  in  the  notice  of  proposed 
rulemaking  and  tliat  requiring  internal 
valves  would  bring  the  cryogenic 
flammabie  lading  industry  to  a  standstill 
because  of  the  inner  tank/outer  jacket 
configuration  of  these  i^rgo  tanks.  RSPA 
agrees.  It  was  not  RSPA's  intent  to 
require  an  "internal"  self-closing  valve 
on  these  tanks,  but  to  broaden  the 
requirement  to  include  all  flammable 
ladings.  Therefore,  the  word  "internal" 
is  removed. 

NPGA  asked  RSPA  to  reconsider  its 
decision  in  the  final  rule  that  a  future 
rulemaking  would  address  design 
loading  requirements  for  MC  331 


specification  cargo  tanks.  The  preamble 
to  the  final  rule  (59  FR  55163)  noted 
NPGA's  recommendation  for  uniformitv 
in  design  loading  requirements  for  all 
DOT  specification  cargo  tanks.  In  its 
petitions,  NPGA  asked  RSPA  to  extend. 
until  March  1, 1997.  the  compUance 
date  for  construction  of  MC  331  caigo 
tank  motor  vehicles  conforming  to  the 
structural  integrity  requirements 
contained  in  §  178.337-3.  It  also  uiged 
RSPA  to  make  resolution  of  stres.s 
analysis  a  priority  project. 

RSPA  has  reviewed  the  report 
previously  submitted  by  NPGA  and 
found  that  NPGA's  proposed  loadings 
for  the  MC  331  cargo  tank  are  very 
similar  to  the  loadings  adopted  for  the 
DOT  400-series  cargo  tanks.  This 
supports  NPGA's  position  that  cargo 
tank  motor  vehicles  encounter  similar 
loadings  regardless  of  whether  the  cargo 
tank  is  used  to  transport  a  liquid  or  gas 
lading.  Therefore,  for  greater 
consistency,  RSPA  is  amending  the 
structural  integrity  requirements  in 
§  178.337-3  by  adopting  the  same 
loadings  as  specified  for  the  DOT  400- 
series  cargo  tank  specifications.  In  view 
of  this  change,  a  new  paragraph  (f)  is 
added  in  §  178.23  to  provide  for  a  MC 
331  specification  cargo  tank  conforming 
to  the  structural  integrity  requirements 
contained  in  §  178.337-3  or  to  the 
corresponding  requirements  in  effect  at 
the  time  of  manufacture.  However,  the 
material  thickness  may  not  be  less  than 
that  required  by  the  ASME  Code. 

Based  on  comments  received  from 
CGA  that  design  loadings  specified  for 
MC  338  cargo  tanks  should  not  be 
revised  for  consistency  with  the  MC  331 
si)ecincution,  RSPA  is  not  making  any 
change  to  §  178.338-3.  CGA  has  advised 
it  is  developing  a  document  to  provide 
additional  guidance  to  its  members  on 
the  design  and  construction  of  MC  33H 
cargo  tanks. 

The  amendment  to  §  178.337-3 
eliminates  any  need  for  a  delay  in  the 
compliance  date  for  construction  of  MC 
331  cargo  tank  motor  vehicles 
conforming  to  the  structural  integrity 
requirements,  and  this  part  of  NPGA's 
petition  is  denied. 

Additionally,  CGA  petitioned  RSPA 
to  allow  modifications  on  cr\ogrnif: 
cargo  tanks  originally  authorized  by 
exemption  prior  to  introduction  of  the 
MC  338  specification.  In  aCT:ordance 
with  §  180.405(d).  such  cargo  tanks 
must  be  marked  "DOT  MC  338-E" 
followed  by  the  exemption  number. 
CGA  contends  that  modifications  siic;h 
as  adding  a  manhole  may  require 
removal  of  the  outer  jacket  and 
installation  of  a  new  shell  course  to  the 
inner  vessel;  only  local  reinforc»ment  of 
the  inner  ve.ssel  was  required 
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previously.  After  further  consideration. 
RSPA  agrees  with  (XA.  Id  establishing 
the  MC  338  specification,  the  Rnal  rule 
(June  16. 1983:  48  FR  27674)  stated 
"(Tlhis  grandfathering  of  existing  tanks 
is  necessary  to  avoid  potential  severe 
economic  consequences  to  some 
exemption  holders  and  can  be  justified 
horn  a  safety  point  of  view  because  of 
the  thorough  technical  review  involved 
in  the  exemption  process, 
notwithstanding  the  fact  that  certain 
aspects  of  certain  exemptions  may  differ 
from  this  final  rule."  Nothing  in 
subsequent  rulemakings  has  changed 
this  premise.  Therefore,  in  this  final 
rule,  in  §  180.413.  in  paragraph  (d)(3). 
the  introductory  text  is  revised,  and  a 
new  paragraph  (v)  is  added  to  allow  MC 
338  cargo  tanks  authorized  under 
§  180.405(d)  to  be  structurally  modified 
provided  that  no  reduction  in  structural 
integrity  is  incurred  and  that  any 
modification  is  in  accordance  with  the 
ASME  Code  or  with  the  MC  338 
specification. 

Finally.  RSPA  has  made  the  following 
editorial  revisions  for  clarity:  In 
§  178.345-3.  in  paragraphs  (c)(l)(iii)(B) 
and  (c)(2)(iii)(B).  in  the  second  sentence, 
the  wording  "horizontal  pivot  of  the 
tractor"  is  revised  to  read  "horizontal 
pivot  of  the  truck  tractor".  In  §  178.345- 
14.  in  paragraph  (b)(3).  the  wording 
"Tank  MAWF"  is  revised  to  read  "Tank 
maximum  allowable  working  pressure 
(MAWP)".  In  §  180.403,  a  sentence  is 
added  to  the  definition  of  modification. 
In  §  180.405.  in  paragraph  (h)(2), 
reference  to  40  CFR  60.601  is  deleted.  In 
§  180.407.  in  the  table  in  paragraph  (c), 
under  the  subheading  "Thickness  Test" 
in  the  first  column,  the  wording  "in 
corrosive  service,  except"  is  revised  to 
read  "transporting  lading  corrosive  to 
the  tank,  except";  and  paragraphs  (d)(1) 
(i)  and  (ii)  are  revised  to  remove 
duplicative  language.  In  §  180.413, 
paragraphs  (b)(6)  and  (d)(10)  are  revised 
to  clarify  that  a  repair  or  modification 
affecting  the  structural  integrity  of  a 
pressure  cargo  tank,  with  respect  to 
pressure,  must  be  determined  by  testing 
required  by  the  specification  or  by 
§180.407(g)(l)(iv). 

Rulemaking  Analyses  and  Notices 

;.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  This  amendment  imposes  no 


new  requirements  on  affected  persons. 
The  final  regulatory  evaluation  for  the 
November  1994  final  rule  is  available 
for  review  in  the  docket.  Changes  in  this 
final  rule  did  not  warrant  revision  of  the 
regulatory  evaluation. 

2.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
"substantively  the  same"  as  the  Federal 
requirements.  49  U.S.C.  5125(b)(1). 
These  covered  subjects  are: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
respecting  the  number,  contents,  and 
placement  of  those  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material:  or 

(E)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  a  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  transporting 
hazardous  material. 

This  final  rule  addresses  the  design, 
manufacturing,  and  certain  other 
requirements  for  packages  represented 
as  qualified  for  use  in  the  transportation 
of  hazardous  material.  Therefore,  this 
final  rule  preempts  State,  local,  or 
Indian  tribe  requirements  that  are  not 
"substantively  the  same"  as  Federal 
requirements  on  these  subjects.  Section 
5125(b)(2)  of  Title  49  U.S.C.  provides 
that  when  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16,  1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  that  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
no  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  of 
this  final  rule  will  be  July  5,  1995. 

Because  RSPA  lacks  discretion  in  this 
area,  preparation  of  a  federalism 
assessment  is  not  warranted. 

3.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
This  rule  applies  to  manufacturers, 
shippers,  carriers,  and  owners  of  cargo 
tanks,  some  of  which  are  small  entities. 
There  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations. 

4.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12,  1989  final  rule,  which 
were  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  assigned  control  number  2137- 
0014. 

5.  Regulation  Identifier  Number  (RIMI 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Port  1 78 

Hazardous  materials  transportation. 
Motor  vehicles  safety.  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  title 
49,  chapter  I  of  the  Code  of  Federal 
Regulations,  is  amended  as  .set  forth 
below: 

PART  17:J— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1 .  The  authority  citation  for  part  1 73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  49  CFK 
1.53. 

2.  In  §  173.23,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§173.23    Previously  authorized  packaging. 
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(f)  An  MC  331  cargo  tank  motor 
vehicle  must  conform  to  structural 
integrity  requirements  in  §  178.337-3  or 
to  corresponding  requirements  in  effect 
at  the  time  of  manufacture. 

PART  17a-SPECinCATI0NS  FOR 
PACKAGINGS 

3.  The  authority  citation  for  part  178 
(»ntinues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127.  49  CFR 
1.33. 

4.  In  §  178.337-3,  paragraph  (r)  is 
revised  to  read  as  follows: 

§  178.337-3    Structural  Integrity. 

***** 

(c)  Shell  design.  Shell  stresses 
resulting  from  static  or  dvoiamic 
loadings,  or  combinations  thereof,  are 
not  uniform  throughout  the  cargo  tank 
motor  vehicle.  The  vertical, 
longitudinal,  and  lateral  normal 
operating  loadings  can  occur 
simultaneously  and  must  be  combined. 
The  vertical,  longitudinal  and  lateral 
extreme  dynamic  loadings  occur 
separately  and  need  not  be  combined. 

(1)  Normal  operating  loadings.  The 
following  procedure  addresses  stress  in 
the  tank  shell  resulting  from  normal 
operating  loadings.  The  effective  stress 
(the  maximum  principal  stress  at  any 
point)  must  be  determined  by  the 
following  formula: 

S  =  0.5{S^  +  SJ  ±  (0.25(S>  -  SO-  + 

Where: 

(i)  S  =  effective  stress  at  any  given  point 
under  the  combination  of  static  and 
norma!  operating  loadings  that  can 
occur  at  the  same  time,  in  psi. 

(ii)  Sy  =  circumferential  stress  generated 
by  the  MAWP  and  external 
pressure,  when  applicable,  plus 
static  head,  in  psi. 

(iii)  S,  =  The  following  net  longitudinal 
stress  generated  by  the  following 
.static  and  norma!  operating  loading 
conditions,  in  psi: 

(A)  The  longitudinal  stresses  resulting 
from  the  MAWT  and  external  pressure. 
when  applicable,  plus  static  head,  in 
combination  with  the  bending  stress 
generated  by  the  static  weight  of  the 
fully  loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall; 

(B)  The  tensile  or  compressive  stress 
resulting  from  normal  operating 
longitudinal  acceleration  or 
deceleration.  In  each  case,  the  forces 
applied  must  be  0.35  times  the  vertical 
reaction  at  the  suspension  assembly, 
applied  at  the  road  surface,  and  as 
transmitted  to  the  cargo  tank  wail 
throHph  the  susnension  assemhlv  of  a 


trailer  during  deceleration:  or  the 
horizontal  pivot  of  the  truck  tractor  or 
converter  dolly  fifth  wheel,  or  the 
drawbar  hinge  on  the  fixed  dolly  during 
acceleration:  or  anchoring  and  support 
members  of  a  truck  during  acceleration 
and  deceleration,  as  applicable.  The 
vertical  reaction  must  Recalculated 
ha.sed  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall.  The 
following  loadings  must  be  included: 

( 1  ]  The  axial  load  generated  by  a 
decelerative  force; 

(2)  The  bending  moment  generated  by 
a  decelerative  force:  , 

(J)  The  axial  load  generated  by  an 
accelerative  force:  and 

(4)  The  bending  moment  generated  by 
an  accelerative  force:  and 

(C)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment 
resulting  from  normal  operating  vertical 
accelerative  force  equal  to  0.35  times  the 
vertical  reaction  at  the  suspension 
assembly  of  a  trailer;  or  the  horizontal 
pivot  of  the  upper  coupler  (fiftli  wheel) 
or  turntable;  or  anchoring  and  support 
members  of  a  truck,  as  applicable.  The 
vertical  reaction  must  be  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall, 
(iv)  Sv  =  The  following  shear  stresses 
generated  by  the  following  static 
and  normal  operating  loading 
conditions,  in  psi: 

(A)  The  static  shear  stress  resulting 
from  the  vertical  reaction  at  the 
suspension  assembly  of  a  trailer,  and  the 
horizontal  pivot  of  the  upper  coupler 
(fifth  wheel)  or  turntable;  or  anchoring 
and  support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  taak,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  caigo 
tank  wall: 

(B)  The  vertical  shear  stress  generated 
by  a  normal  operating  accelerative  force 
equal  to  0.35  times  the  vertical  r»^artion 
at  the  suspension  assembly  of  a  trailer; 
or  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel)  or  turntable;  or 
anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  ftilly  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall; 

(C)  The  lateral  shear  stress  generated 
by  a  normal  operating  lateral 
accelerative  force  equal  to  0.2  times  the 
vertical  reaction  3t  sr^ch  f.uj^^^rifiicn 


assembly  of  a  trailer,  applied  at  the  road 
surface,  and  as  transmitted  to  the  cargo 
tank  wall  through  the  susf>ension 
assembly  of  a  trailer,  and  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  anchoring  and  support 
members  of  a  truck,  as  applicable.  The 
vertical  reaction  must  be  calculated 
based  on  the  static  weight  of  the  fully 
loaded  caigo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall:  and 

(D)  The  torsional  shear  stress 
generated  by  the  same  lateral  forces  as 
described  in  paragraph  (c)(lKiv)(C)  of 
this  section. 

(2)  Extreme  dynamic  loadings.  The 
following  procedure  addresses  stress  in 
the  tank  shell  resulting  from  extreme 
dynamic  loadings.  The  effective  stress 
(the  maximum  principal  stress  at  any 
point)  must  be  determined  by  the 
following  formula: 

S  =  0.5(Sy  +  SJ  ±  (0.25(Sv  -  Sk)-  + 

S»2|"5 

Where: 

(i)  S  =  effective  stress  at  any  given  point 
under  a  combination  of  static  and 
extreme  dynamic  loadings  that  can 
occur  at  the  same  time,  in  psi. 

(ii)  Sy  =  circumferential  stress  generated 
by  MAWP  and  external  pressure, 
when  applicable,  plus  static  head, 
in  psi. 

(iii)  S»  =  the  following  net  longitudinal 
stress  generated  by  the  following 
static  and  extreme  dynamic  loading 
conditions,  in  psi: 

(A)  The  longitudinal  stresses  resulting 
from  the  MAWP  and  external  pressure, 
when  apphcable.  plus  static  head,  in 
combination  with  the  bending  stress 
generated  by  the  static  weight  of  the 
fully  loadec  cargo  tankt  ail  structural 
elements,  equipmnent  and  appurtenances 
supported  by  the  tank  wall: 

(B)  The  tensile  or  compressive  stress 
resulting  from  extreme  longitudinal 
acceleration  or  deceleration,  hi  each 
case  the  forces  applied  must  be  0.7 
times  the  vertical  reaction  at  the 
suspension  assembly,  applied  at  the 
road  surface,  and  as  trausmitted  to  the 
cargo  tank  wail  through  the  suspension 
assembly  of  a  trailer  during 
deceleration;  or  the  horizontal  pivot  of 
the  truck  tractor  or  converter  dolly  firth 
wheel,  or  the  drawbar  hinge  on  the  fi.xed 
dolly  during  acceleration;  or  the 
anchoring  and  support  members  of  a 
truck  during  acceleration  and 
deceleration,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipnienl 
and  appurtenances  supported  by  the 
cargo  tank  wall.  The  following  loadings 
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(2)  The  axial  load  generated  by  a 
decelerative  force: 

[2]  The  bending  moment  generated  by 
a  decelerative  force; 

[3]  The  axial  load  generated  by  an 
arrfilerative  force;  and 

{4)  The  bending  moment  generated  by 
an  accelerative  force;  and 

(C)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment 
resulting  from  an  extreme  vertical 
arrftlerative  force  equal  to  0.7  times  the 
vertical  reaction  at  the  suspension 
assembly  of  a  trailer,  and  the  horizontal 
pivnt  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  the  anchoring  and 
support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supportecl  by  the  cargo 
tank  wall. 

(iv)  S,  =  The  following  shear  stresses 
generated  by  static  and  extreme 
dynamic  loading  conditions,  in  psi: 

(A)  The  static  shear  stress  resulting 
from  the  vertical  reaction  at  the 
suspension  assembly  of  a  trailer,  and  the 
horizontal  pivot  of  the  upper  coupler 
(fifth  wheel)  or  turntable;  or  anchoring 
and  support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall; 

(B)  The  vertical  shear  stress  generated 
by  an  extreme  vertical  accelerative  force 
equal  to  0.7  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer, 
and  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel)  or  turntable;  or 
anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall; 

(C)  The  lateral  shear  stress  generated 
by  an  extreme  lateral  accelerative  force 
equal  to  0.4  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer, 
applied  at  the  road  surface,  and  as 
transmitted  to  the  cargo  tank  wall 
through  the  suspension  assembly  of  a 
trailer,  and  the  horizontal  pivot  of  the 
upper  coupler  (fifth  wheel)  or  turntable; 
or  anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
caiso  tank  wall;  and 

(D)  The  torsional  shear  stress 
generated  by  the  same  lateral  forces  as 


described  in  paragraph  (c)(2)(iv](C)  of 
this  section. 


§178.338-11    [Amended] 

5.  In  §  178.338-11.  in  paragraph  (c) 
introductory  text,  in  the  first  sentence, 
the  wording  "remotely  controlled 
internal  self-closing  stop  valve"  is 
revised  to  read  "remotely  controlled 
self-closing  shut-off  valve". 

§178.345-3    [Amended] 

6.  In  §  178.345-3.  in  paragraphs 
(c)(l)(iii)(B)  and  (c)(2)(iii)(B).  in  the 
second  sentence,  the  wording 
"horizontal  pivot  of  the  tractor"  is 
revised  to  read  "horizontal  pivot  of  the 
truck  tractor". 

§  178.34S-14    [Amended] 

7.  In  §  178.345-14.  in  paragraph 
(b)(3),  the  wording  "Tank  (MAWP) "  is 
revised  to  read  "Tank  maximum 
allowable  working  pressure  (MAWP)" 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

8.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  49  CFR 

1.53. 

9.  In  §  180.403.  the  introductory  text 
in  the  definition  for  "modification"  is 
revised  to  read  as  follows: 

§180.403    Definitions. 

*         •         *  •         * 

Modification  means  any  change  to  the 
original  design  and  construction  of  a 
cargo  tank  or  a  cargo  tank  motor  vehicle 
which  affects  its  structural  integrity  or 
lading  retention  capability.  Any 
modification  which  involves  welding  on 
the  cargo  tank  wall  also  must  meet  all 
requirements  for  "Repair"  as  defined  in 
this  section.  •   •   • 


§180.405    [Amended] 

10.  In  §  180.407,  in  paragraph  (h)(2), 
in  the  second  sentence,  the  reference 
"40  CFR  60.501  and  60.601"  is  revised 
to  read  "40  CFR  60.501". 

11.  In  §  180.407.  paragraphs  (d)(l)(i) 
and  (ii)  are  revised  to  read  as  follows: 

§  180.407    Requirements  for  test  and 
inspection  of  specification  cargo  tanks. 

*         •         •         *         ft 

(d)  *  *  • 

(i)  Visual  inspection  is  precluded  by 
internal  lining  or  coating,  or 

(ii)  The  cargo  tank  is  not  equipped 
with  a  manhole  or  inspection  opening. 


§180.407    [Amended] 

11a.  In  addition,  in  §  180.407.  in  the 
table  in  paragraph  (c).  under  the 
subheading  "Thickness  Test"  in  the  first 
column,  the  wording  "in  corrosive 
service,  except"  is  revised  to  read 
"transporting  material  corrosive  to  the 
tank,  except '. 

12.  In  §  180.413,  paragraphs  (b)(6). 
((d)(3)  introductory  text  and  (d)(10)  are 
revised,  and  a  new  paragraph  (d)(3)(v)  is 
added  to  read  as  follows: 

§  180.413    Repair,  modification,  stretctiing. 
or  ret>arrelllng  of  cargo  tanks. 

*         ft         *         *         * 

(b)  •   *   • 

(6)  The  suitability  of  any  repair 
affecting  the  structural  integrity  of  the 
cargo  tank  must  be  determined  by  the 
testing  required  either  in  the  applicable 
manufacturing  specification,  or  in 
§  180.407(g)(l)(iv). 

*  *  *  «  * 

(d)*  •  • 

(3)  Except  as  provided  in  paragraph 
(d)(3)(v)  in  this  section,  all  new  material 
and  equipment,  and  equipment  affected 
by  modification,  stretching  or 
rebarrelling  must  meet  the  requirements 
of  the  specification  in  effect  at  the  time 
such  work  is  performed,  and  must  meet 
the  applicable  structural  integrity 
requirements  (§§  178.337-3.  178.338-3. 
or  178.345-3  of  this  subchapter).  The 
work  must  conform  to  the  requirements 
of  the  applicable  specification  as 
follows: 
ft         ft         ft         ft         ft 

(v)  For  Sp>ecification  MC  338  cargo 
tanks,  the  provisions  of  specification 
MC  338.  However,  structural 
modifications  to  MC  338  cargo  tanks 
authorized  under  §  180.405(d)  may 
conform  to  applicable  provisions  of  the 
ASME  Code  instead  of  specification  MC 
338.  provided  the  structural  integrity  of 
the  modified  cargo  tank  is  at'least 
equivalent  to  that  of  the  original  cargo 
tank. 


(10)  The  suitability  of  any 
modification  affecting  the  structural 
integrity  of  the  cargo  tank,  with  respect 
to  pressure,  must  be  determined  by  the 
testing  required  either  in  the  applicable 
manufacturing  specification,  or  in 
§180.407(g)(l)(iv). 


§180.413    [Amended] 

13.  In  addition,  in  §  180.413.  the 
following  changes  are  made: 

a.  In  paragraph  (d)(3){iii).  at  the  end 
of  the  paragraph,  the  word  "and"  is 
removed. 

b.  In  paragraph  (d)(3)(iv).  at  the  end 
of  the  paragraph,  the  period  is  removed 
and  ";  and"  is  added  in  its  place. 


Issued  in  Washington.  DC  on  March  30. 
1995,  under  authority  delegated  in  49  CFR 
Part  1. 

Ana  Sol  Gutierrez. 

Deputy  Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  95-8349  Filed  4-4-95:  8:45^301] 
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DEPARTMENT  OF  EDUCATION 

Cf  OA  No:  64.270-A 

Assessment  Development  and 
Evaluation  Grants  Program;  Notice 
Inviting  Applications  (or  New  Awards 
for  Fiscal  Year  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  the  Program:  To  provide 
grants  to  help  defray  the  cost  of 
developing,  testing,  and  evaluating  State 
assessments,  including  assessments  in 
languages  other  than  English,  and 
assessments  for  students  with 
disahilities. 

Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
and  consortia  of  such  agencies  are 
eligible. 

Deadline  for  Transmittal  of 
Applications:  June  5, 1995. 

Deadline  for  Intergovernmental 
Review:  August  5.  1995. 

Available  Funds:  $5,000,000. 

Estimated  Range  of  Awards:  $100,000 
to  $500,000  per  year. 

Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  Awards:  16 
awards. 

Project  Period:  Up  to  48  months. 

Budget  Period:  12  months. 

Applicable  Regulations: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)). 

(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in — 


(1)  34  CFR  Part  98  (Student  Rights  in 
Research.  Experimental  Programs,  and 
Testing);  and 

(2)  34  CFR  Part  99  (Family 
Educational  Rights  and  Privacy). 

Description  of  the  Program:  The 
Assessment  Development  and 
Evaluation  Grants  Program  is  authorized 
by  section  220  of  the  Goals  2000: 
Educate  America  Act  (Public  Law  103- 
227).  Under  this  program,  the  Secretary 
provides  grants  to  help  defray  the  cost 
of  developing,  field-testing,  and 
evaluating  State  assessments  aligned  to 
State  content  standards  certified  by  the 
National  Education  Standards  and 
Improvement  Council.  The  Secretary  is 
required  to  reserve  a  portion  of  the 
available  funds  for  purposes  of 
developing  such  assessments  in 
languages  other  than  English  and 
developing  such  assessments  for 
students  with  disabilities.  Therefore,  the 
Secretary  has  established  three  absolute 
priorities  for  this  competition  as 
outlined  below.  Under  priority  (a),  the 
Secretary  will  support  the  development 
of  State  assessments  for  all  students  that 
are  aligned  with  State  content 
standard.s.  Under  priorities  (b)  and  (c), 
the  Secretary  will  support  the 
modification  of  State  assessments  for  all 
students  necessary  to  facilitate  their  use 
with  students  of  limited-English 
proficiency  or  students  with  disabilities. 
The  Secretary  anticipates  that 
assessments  developed  under  this 
program  will  serve  as  models  for  other 
States  and.  therefore,  expects  that 
grantees  will  carefully  document  their 
efforts  to  develop  and  evaluate 
assessments. 

Absolute  Priorities:  Under  this 
competition,  the  Secretary  will  consider 
applications  that  address  one  or  more  of 
the  following  priorities: 

(a)  Projects  to  develop,  field-test,  and 
evaluate  State  assessments  for  all 
students  that  are  aligned  to  State 
content  standards. 

(b)  Projects  to  modify,  field-test,  and 
evaluate  State  assessments  in  languages 
other  than  English.  The  State 
assessments  to  be  modified  must  be 
those  developed  under  priority  (a)  or 
similar  State  assessments  developed  for 
all  students  and  ahgned  to  State  content 
standards. 

(c)  Projects  to  modify,  field-test,  and 
evaluate  State  assessments  for  students 
with  disabilities.  The  State  assessments 
to  be  modified  must  be  those  developed 
under  priority  (a)  or  similar  State 
assessments  developed  for  all  students 
and  aligned  to  State  content  standards. 

Purposes  of  the  Assessments 

Grants  awarded  under  this 
comjietition  may  be  used  only  for  the 


development,  field-testing,  and 
evaluation  of  State  assessments  to  be 
used  for  some  or  all  of  the  following 
purposes: 

(a)  Informing  students,  parents, 
teachers,  and  related  services  personnel 
about  the  progress  of  all  students  toward 
the  State's  content  standards; 

(b)  Improving  classroom  instruction 
and  improving  the  learning  outcomes 
for  all  students; 

(c)  Exemplifying  for  students,  parents, 
and  teachers  the  kinds  and  levels  of 
achievement  that  should  be  expected  of 
all  students,  including  the  identification 
of  State  student  performance  standards; 

(d)  Measuring  and  motivating 
individual  students,  schools,  districts. 
States,  and  the  Nation  to  improve 
educational  performance;  and 

(e)  Assi.sting  education  policymakers 
in  making  decisions  about  education 
programs. 

Council  Certification  of  Content 
Standards 

This  program  supports  the 
development  and  evaluation  of  State 
assessments  that  are  aligned  to  State 
content  standards  certified  by  the 
National  Education  Standards  and 
Improvement  CounciUNESIC).  Because 
NESIC  has  not  yet  been  established  and 
States  cannot  yet  seek  certification  of 
State  content  standards,  an  applicantfor 
a  grant  under  this  competition  must 
demonstrate  in  its  application  that  the 
proposed  project  is  designed  to  ensure 
the  likelihood  that  the  assessments  to  be 
developed  and  evaluated  will  be  aligned 
to  State  content  standards  certified  by 
NESIC.  This  demonstration  must 
include  an  assurance  by  the  State  that 
it  intends  to  seek  NESIC  certification  of 
the  State  content  standards  to  which  the 
assessments  will  be  aligned. 

Other  Requirements 

The  recipient  of  a  grant  awarded 
under  this  competition  must: 

(a)  Examine  the  validity  and 
reliability  of  the  State  assessment  for  the 
particular  purposes  for  which  such 
assessment  was  developed; 

(b)  Ensure  that  the  State  assessment  is 
consistent  with  relevant,  nationally 
recognized  professional  and  technical 
standards  for  assessments;  and 

(c)  Devote  special  attention  to  how  a 
State  assessment  treats  all  students, 
especially  with  regard  to  the  race, 
gender,  ethnicity,  disability,  and 
language  proficiency  of  such  students. 

Use  of  Assessments 

A  State  assessment  developed  and 
evaluated  with  a  grant  awarded  under 
this  competition  may  not  be  used  for 
decisions  about  individual  students 


relating  to  program  placement, 
promotion  or  retention,  graduation,  or 
employment  for  a  period  of  5  years  from 
the  enactment  of  the  Goals  2000: 
Educate  America  Act  on  March  31, 
1994. 

Selection  Criteria:  (a)  (1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
Assessment  Development  and 
Evaluation  Grants  Program,  including 
consideration  of — 

(i)  The  objectives  of  the  project;  and 
(ii)  How  tne  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  authorizing  statute, 
including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(4)  Quality  of  key  personnel.  (15 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  Tne  qualifications  of  the  project 
director  (if  one  is  to  be  used); 


(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)(A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs 
(b)(4)(i)(A)  and  (B),  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75.590 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 


procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
June  10,  1994  (59  FR  30214). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA  #84.279-A,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue  SW., 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
dated  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  t)efore  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #84.279-A, 
Washington.  DC  20202-4725. 


or 


(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  #84.279-A,  Room  3633,  Regional 
Office  Building  3,  7th  and  D  Streets 
SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Ser\'ice.  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 
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(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notw:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notiHcation  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  30  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
theCFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certincations.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  U:  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

Special  Budget  Instructions:  The 
Department  is  participating  in  the 
Administration's  Reinventing 
Government  Initiative.  As  part  of  that 
initiative,  the  National  Performance 
Review  urged  the  Department  to 
"eliminate  the  continuation  application 
process  for  budget  years  within  the 


project  period"  and  replace  it  with 
"yearly  program  progress  reports 
focusing  on  program  outcomes  and 
problems  related  to  program 
implementation  and  service  delivery." 
The  Department  is  implementing  this 
recommendation  for  as  many  programs 
as  possible  beginning  in  fiscal  year 
1995.  This  will  require  all  applicants  for 
multi-year  awards  to  provide  detailed 
budget  information  for  the  total 
cooperative  agreement  period.  The 
Department  will  negotiate  at  the  time  of 
the  initial  award  the  funding  levels  for 
each  year  of  the  cooperative  agreement 
award.  A  new  generic  budget  form, 
included  in  this  package,  requests  the 
information  needed  to  implement  this 
initiative. 

By  requesting  detailed  budget 
information  in  the  initial  application  for 
the  total  project  period,  the  need  for 
formal  noncompeting  continuation 
applications  in  the  remaining  years  will 
be  eliminated.  An  annual  report  will  be 
used  in  place  of  the  continuation 
application  to  determine  progress, 
thereby  relieving  grantees  of  the  burden 
to  resubmit  assurances,  certifications, 
etc. 
Part  III:  Application  Narrative. 
Additional  Materials: 
Estimated  Public  Reporting  Burden. 
Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 


Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Sweet,  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue,  N.W..  Washington.  DC 
20208-5573.  Telephone  202-219-2079. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Pragrain  Authority:  20  U.S.C.  5850. 
Dated:  March  31,  1995. 
Sharon  P.  Robinson, 

Assistant  Secretary,  Educational  Research 
and  Improvement. 
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I.     TWt  Of  tO—lSStOH. 
□    Construction 
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Q  Conslructon 
□  Non-Con*truction 


I  0«TC  SUaMfTTtO 


I  OATC  MCtlVCO  av  STATC 
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C  Mcra 


I  Duration 
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ASSISTANCE  NUMSEM: 


8 


jij^g  Assessment  Development  and  Evaluation 
Grants  Program 
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Start  Data 
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t.   NAME  Oa  FEOEKAL  AOENCV: 

U.S.  Department  of  Education 


II.  OEScmaTtvE  TraE  or  AaauCAirrs  anojECT: 
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Program  Incoma 


a  TOTAL 
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00 
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STATE  EXECUTIVE  OWOEB  12372  PROCESS  RDfl  REVIEW  ON 


DATE 
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□    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 
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INSTRUCTIONS  FOR  THE  SF  424 

This  U  a  standard  form  used  by  applicanu  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  rMeral  assisUnce.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
esUblished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1 
2 


Entrv: 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  it  to  continue  or  revise  an 
txisting  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
•itiit«nce  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  .Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letters)  in  the  space(s)  provided 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Governments  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  CaUlog  of  Federal  Domestic  AssisUnce 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  ^  separate  sheet.  If 
appropriate  (eg  .  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


Item:  Entrv: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authoruatioq  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of  17.5  hours,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  Information.  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Departnrtent 
of  Education,  Information  Management  and  Compliance  Division,  Washington,  O.C. 
20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  1875-0102,  Washington.  D.C.  20503. 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  Information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

Section  A  -  Budoet  Summarv 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  columns  iaHe): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  1 2,  columns  (a)-<e): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  Part  HI — Application 
Narrative 

In  order  to  be  considered  for  funding 
you  must  submit  an  original  and  two 
copies  (and  in  order  to  expedite  the 
review  and  award  process,  it  is  strongly 
suggested  that  you  voluntarily  submit 
one  additional  copy)  of  the  following: 

1.  Federal  Assistance  Form  (Standard 
Form  424) 

2.  Priority  IdentiRcation  Sheet 

3.  Project  Summary  (abstract) 

4.  Proposal  Narrative 

5.  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 

6.  Resume(s)  for  the  key  personnel 

7.  Certifications  Regarding  Lobbying; 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  and 
Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion  Lower  Tier  Covered 
Transactions 

8.  Disclosure  of  Lobbying  Activities 

Specific  Instructions  for  Application 
Items 

Item  3.  Project  Summary  (abstract). 
Applicants  are  required  to  provide  a  250 
word  abstract.  This  summary  serves  an 
important  function  in  the  proposal 
review  process,  and  so  applicants  are 
encouraged  to  be  sure  that  the  summary 
provides  an  accurate,  intelligible  and 
succinct  description  of  the  project. 

Item  4.  Proposal  Narrative. 
Applicants  must  provide  a  proposal 
narrative  addressing  each  of  the 
selection  criteria  which  serve  as  the  sole 
basis  for  reviewers  to  evaluate  the 
applications.  For  the  Budget  and  cost 
effectiveness  criterion  applicants  must 
include  a  budget  narrative  that  explains 
the  line  item  figures  included  in  Section 
B  of  Form  424A.  Applicants  responding 
to  more  than  one  of  the  three  absolute 


priorities  must  disaggregate  costs 
associated  with  each  priority  area  (to 
meet  the  congressional  reporting 
requirements  of  the  Department). 

The  applicant  must  limit  the  Proposal 
Narrative  (including  all  attachments 
and  appendices,  but  excluding  a  table 
of  contents)  to  no  more  than  25  double 
spaced  pages,  typed  on  8'/^"  x  11"  pages 
(on  one  side  only)  with  at  least  one  inch 
margins  on  all  sides  (including  top  and 
bottom  of  pages).  Single  spacing  is  only 
permitted  for  those  attachments  or 
appendices  where  single-spacing  is  the 
standard  convention,  e.g.  letters  of 
support  and  commitment,  and  the 
bibliographic  reference  section.  The 
applicant  must  use  no  smaller  than  12 
point  type.  The  instructions  printed  on 
this  page  are  printed  in  the  appropriate 
type  size.  Note:  proposal  narratives  that 
exceed  this  page  limit,  or  narratives 
using  a  smaller  print  size  or  spacing 
that  makes  the  narrative  exceed  this 
limit,  will  not  be  considered  for  funding. 

Item  6.  Resume(s)  for  the  lf.ey 
personnel.  Each  resume  must  be  five 
pages  or  less  in  length. 

Item  7.  Certifications.  An  original 
signature  is  required  on  one  copy  of  the 
application. 

Item  8.  Disclosure  of  Lobbying.  An 
original  signature  is  required  on  one 
copy  of  the  application. 

ASSESSMENT  DEVELOPMENT  AND 
EVALUATION  GRANTS  PROGRAM 
ABSOLUTE  PRIORITY 
IDENTIFICATION  SHEET 

The  Secretary  has  identified  three 
absolute  priorities  for  this  competition. 
Please  identify  the  priority(ies)  to  be 
addressed  by  marking  the  appropriate 
box(es). 

Note  that  addressing  at  least  one  of 
the  absolute  priorities  is  a  requirement 


for  receiving  a  grant  under  this 

competition. 

(        ]  Absolute  Priority  » 1 
Projects  to  develop,  field-test,  and 

evaluate  State  assessments  aligned  to 

State  content  standards. 
I         I  A  bsolu  te  Priority  »2 
Projects  to  develop,  field-test,  and 

evaluate  such  State  assessments  in 

languages  other  than  English. 
(        1  Absolute  Priority  »3 
Projects  to  develop,  field-test,  and 

evaluate  such  State  assessments  for 

students  with  disabilities. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Pap)erwork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act. 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education. 
Information  Management  and 
Compliance  Division,  Washington,  D.C. 
20202^651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1850-0710, 
Washington,  D.C.  20503. 

(Information  collection  approved 
under  OMB  control  number  1850-0710. 
Expiration  date:  September  31.  1998.) 

BILUNG  CODE  400(M)1-P 


OMt  Approval  No.  0»a-0040 


Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  conUct  the  awarding  agency.  Further,  cerUin  Federal  awarding  agencies  may  require  applicanU 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  represenUtive  of  the  applicant  I  certify  that  the  applicant: 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suiTicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  SUtes.  and  if  appropriate, 
the  Sute,  through  any  authorired  represenUtive, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  esublish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  SC  >S  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F  R.  900,  Subpart  F). 

Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  AmendmenU  of  1972,  as 
amended  (20  U  S  C.  h\  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  SO.  f  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
use  §J  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age. 


(e)the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (D 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  \\  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.SC  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  conndentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Righu  Act  of  1968  (42  U.S  C  I 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  renUl  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  8Utute(s)  under  which 
application  for  Federal  assisunce  is  being  made, 
and  0')  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S  C.  \\  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  \%  2768  to  276a- 
7),  the  Copeland  Act  (40  US  C  S  276c  and  18 
use.  i§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.SC  IS  327-333). 
regarding  labor  sUndards  for  federally  assisted 
construction  subagreements 
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10.  Will  comply,  if  ippHcible.  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL  93-234) 
which  requires  recipienU  in  a  special  flood  harard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  flO.OOO  or  more 

11.  Will  comply  with  environmenUl  sUndards  which 
may  b«  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL   91-190)  and  Executive 
Order  (EO)  11514.  (b)  notiflcation  of  violating 
facilities  pursuant  to  EO  11738,  (c)  protection  of 
wetlands  pursuant  to  EO  11990,  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State   management   program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use    If   1451  et  seq  ).  (D 
conformity  of  Federal  actions  to  Sute  (Clear  Air) 
ImplemenUtion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  US  C    I 
7401  et  seq  ),  (g)  protection  of  underground  sources 
of  drinJcing  water  under  the  Safe  OrirJiing  Water 
Act  of  1974.  as  amended.  (PL   93-523).  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (PL 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U  S  C  ii  1271  et  seq  )  related  to 
protecting  componenU  or  potential  componenu  of 
the  national  wild  and  scenic  rivers  system. 
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13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470).  EO  U593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16USe  469a-letseq.). 

U  Will  comply  with  P  L  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  s.upported  by 
this  award  of  assistance 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL  89-544.  as  amended,  7  U  S  C 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
r«««*rth,  teaching,  or  other  activities  supported  by 
this  award  of  assisunce 

16  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C  ff  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1 984. 

18  Will  comply  with  all  applicable  requiremenu  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


TITUI 


DATESUIMITTEO 


CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


AppJic*ntj  »houid  rrfer  to  t)»  refulatiOM  cited  beiow  to  determin*  the  oertifiation  to  whkh  they  are  raquirad  to  atttBt  Applictnti 
shoutdliw  rwWw  the  instruction*  '^  ccrtiAcation  included  in  the  recuUtiont  tieforc  comptellng  thto  form.  Sicnature  of  tfii  form 
prov>d«»  for  eoinpU«nc«  with  oertifiabon  recfuimnenti  under  M  CFR  P«rt  82.  Tn(«w  RaMrictions  on  UobbylnL  and  34  CFR  Pwi  85, 
Cov«rT\ment-wide  Ocbujnett  and  Sutperwior  (Non procurement)  and  Govemment-wide  Raquiremcnis  for  Drua-Fivc  Workplace 
(Crmr«j)  ■  The  certification*  »hall  be  treated  a*  •  materuJ  repr«Mnutior  of  fact  upon  which  reliance  will  be  pUod  when  the  Depanmeni 
of  Education  detenmaai  to  a  ward  the  coveied  tranaaaiotv.  grant  or  cooperative  agreeotcnt. 


1.  LOBBYINC 

As  ivquired  by  Section  1352.  Title  31  of  the  U5.  Code,  and 
impleirented  at  34  CFF  Part  8Z  for  peraons  entering  into  a 
grant  or  cooperative  aereetnent  over  $100,000,  as  defined  at  34 
CFR  Put  81  Section*  &.105  and  82.110,  the  applicant  certiAes 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behaU  of  the  underjigned,  to  any  person  for 
tn/iuenang  or  attempting  to  influence  an  officer  or  employee 
of  any  ageiwy,  a  Member  of  ConD*»»,  an  officer  or  employee 
of  Congrew,  or  an  employee  of  aMember  of  Congre»»  in 
conneaion  with  the  maiong  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  lactenfcon, 
continuation.  rer\ewal,  amendment,  or  modification  of  any 
Federal  grant  or  ctnperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  penon  for  influenang  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  c?  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Kiembex  of  Congresa  m  conneaion  with  this 
Fweral  grant  or  cooperative  agreement,  the  urxlersigned  shall 
complete  and  submit  Stti»dard  Form  -  LLL,  "Discloaure  Form 
fo  Report  Lobbying'  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
cenification  be  included  in  the  award  document*  for  all 
subaward*  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
■U  subreapiems  shall  cemfy  and  disclose  accordingly. 


*2*n    l*-U\  Back 


1  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Execua'vB  Oder  12549,  Debannent  and 
Suspension,  and  implcmeniad  at  34  CFR  Pan  85,  for 
prospective  partia pants  in  primary  covered  tranaaaioits,  as 
defined  at  34  CFK  ^art  S5,  ^Ktlon*  85.105  and  85.110  - 

A.  The  applicant  ccrtifieB  that  It  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debannent,  declared  ineligible,  or  voluntanly  excluded  from 
covered  transactions  by  any  Federal  depanment  or  agency; 

(b)  Have  rwt  *^thin  a  three-year  period  preceding  thi* 
application  been  convicted  of  or  Kad  a  civil  jud^ent  rendered 
against  them  for  coounission  of  fraud  or  a  crimlnaJ  offense  in 
connection  with  obtainirg,  attemptLng  to  obtain,  or  performing 
a  public  (Federal,  Sute,  or  locaU  transaction  or  contract  under 
a  public  transaction:  violation  of  Federal  or  Sute  antitrust 
sututcs  or  commiiskjr  of  em  beizlement,  theft,  forgery, 
bribery,  falsificahon  or  destruction  of  records,  making  false 
sutements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
avilly  charged  by  a  govemmenul  enunr  (Federal,  Sute,  or 
local)  with  commission  of  anv  of  the  oficnses  enumerated  in 
paragraph  (l)(b)  of  this  certincation;  and 


(d)  Have  not  ivithin  a  thrae-y«ar  period  preceding  this 
application  had  one  or  more  pubuc  tranaactiotu  (Federal  Sute, 
or  KxaU  tenruruted  for  cause  or  default,  and 

B.  Where  the  applicant  is  unable  to  oerdfy  10  any  of  the 
sutements  in  this  certification,  he  or  she  shall  attach  an 
cxplaitttion  to  this  applicaboru 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFRTart  85,  Subpart  F,  for  grantees,  as 
deAned  at  34  CTK  Pan  85,  Section*  C.605  and  fc.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  sutement  notifying  employees  that  the 
unlawful  tnanufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
wortiplace  and  spenfying  the  actions  that  will  be  taii«n  against 
employees  for  vioLacion  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-free  awareness  program  to 
iniform  employees  about- 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'*  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counaelin|^  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  perultie*  that  may  be  impoeed  upon  cBtpk>yees  for 
drug  abu*c  violation*  occurruxg  in  the  workplace; 

(c)  Making  it  a  rBquiren>cnt  that  each  cmpk>y«e  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
sutement  required  by  paragraph  (a); 

(d)  Notifying  t>w  emptoyee  in  the  statemott  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 

grant,  the  employee  will— 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  aiminal  drug  sutute  occurring  in  the  workplace 
no  later  (han  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agerwry,  in  wntmg,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receiving  actual  nooce  of  such 
conviction.  Employers  of  convened  cnployees  mu«  provide 
notice,  including  position  title,  to:  Director,  Grants  and 
Contraas  Service,  VS.  [Apartment  of  Education,  400 
Maryland  Avenue,  S.W  (Room  3124.  CSA  Regional  Office 
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Building  !sio.  3).  WMhington.  DC  20202 -<571    Notic«  shall  in- 
ctud*  U>«  tdenoAcaoon  numbcrd)  of  asch  AHecnd  grmnt. 

(0  Taking  one  of  the  following  actiofu,  within  X  calcndw  days 
of  racmving  node*  under  tubpangnph  (dH2),  wHh  rMtwct  to 
any  ampioyvt  who  u  lo  eonvtcwd— 

(1)  Taking  appropnua  penorvncJ  action  against  such  an 
•mployac.  up  to  and  including  terrrinatjon.  coniistcnt  %^th  the 
raquirtmcnts  of  tha  RehabUiution  Aa  of  1973,  as  amandad,  or 

(2)  Raouihng  such  errptoy^  to  participate  satiffactonJy  m  a 
drug  abuse  assisunce  or  rehabUitation  prntTum  approvad  for 
sucnpurpoacibya  Federal.  Sute.  or  locai  hcaJth.  law  enforce- 
ment, or  other  appropnate  agoMy; 

(g)  Making  a  gtx>d  fajth  effort  to  continue  to  tnajnuin  a  drug- 
frae  workplace  through  unplciiMnUtion  of  pvanapht  U). 
a>),(c),(dU«),and(0.  r^  v  r        ' 


B.  The  grantae  may  insert  in  the  space  provided  below  the 
sitc<f )  for  the  performance  of  work  done  m  conneaion  with  the 
specific  grant 

Place  of  Performance  (Sti«at  addrssa,  oty,  county,  suHi,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEE5  WHO  AR£  INDIVIDUALS) 

As  required  by  the  Drug-Free  WorkpUce  Act  of  1988  and 
implemented  at  M  CFR Pan  85,  Subpart  F,  for  granted  u 
da6n«i  at  34  CFR  Part  85.  S«tx>n«  85  605  aiuj  85410  -' 

A.  As  a  condition  of  the  grant.  I  certify  that  I  will  not  eicaR 
in  the  unlawful  manufacture,  distribution,  dispensing,  poi? 
scastotv  or  use  of  a  controlled  subsunoe  in  conducung  any 
activity  with  the  grant,  and  ' 

B.  If  convlct«l  of  a  criminal  drug  offense  rvsulting  from  a 
vtolatjon  occumng  dunng  the  conduct  of  any  graru  activity, 
I  will  report  the  conviction,  in  wnting,  within  10  calendar 
days  of  the  ctmvKtion.  to  Director,  Grants  and  Contracts 
Service,  VS  Department  of  Education,  400  Maryland 
Avarue.  SW  (Room  3124.  CSA  ReyonaJ  Office  Buiklinc 
No.  3),  Washington,  DC  202D2-4571  Notice  shaU  include 
the  idcnbfkatton  numberts)  of  a»ch  affected  grant. 


CKack  Q  >/  there  are  workplaces  on  file  that  arc  not  identified 


As  the  ddy  authorized  repre^ntatn^  of  the  appbcart.  I  h«by  cm i/y  that  the  applicant  will  coinply  with  the  abov«  c«rtifk« 


MAMEOFAPPUCANT 


PR/AWARD  SrUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AimiCRJZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ro»«13,6/90(ReplacesED8tWX)08,  J2/89,EDFormGCS.00e,(REV  12/88),  ED 80^10.  5/90. and  ED 8(WMll,  5/9C.  which  are 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  reguUHons  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  CTR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 

Instructions  for  Certification 


1.  By  signing  and  submitting  this  proposal  the 
prospective  lower  tier  panicipant  is  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material 
representation  of  faa  upon  which  reliance  was  placed 
when  this  transaction  was  entered  into    If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  renderedan  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  onginated  may  pursue  av^able 
remedies,  including  suspension  and /or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immediate  written  notice  to  the  perion  to  whichthis 
proposal  is  submitted  if  at  any  ume  the  prospective 
lower  tier  participant  teams  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  "debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction,"  "participant,"  "person,"  "pnmary  covered 
transaction."  "pnncipal,"  "proposal,"  and  "voliuiunly 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order  12549.  You  may 
conuct  tne  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtairung  a  copy  of  those  regtilations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shaUnot 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  inelipble,  or  voluntarily 
excfuded  from  partiapation  in  this  covered 
transactioa  unless  authorued  by  the  department  or 
agency  with  which  this  transaction  originated. 


6.  The  prospective  fower  tier  participant  further 
agrees  fey  submitting  this  proposal  that  it  will 
indude  the  da  use  tiQed  "Certification  Retarding 
Debarment,  Suspension,  IneligibUity,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  covered 
transacoons  and  in  all  soliautions  for  lower  tier 
covered  traiuactions. 

7.  A  partiapant  in  a  covered  transaction  may  rely 
uix>n  a  certihcaaon  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  deade  the  method  and  frequency 
bv  which  it  determines  the  eligitnlity  of  its 
phndpals.  Each  participant  may,  but  is  not 
lequired  to,  check  the  Nonprocurement  List. 

8.  Nothing  conttined  in  the  foregoing  shaU  be 
construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the 
cerufication  nequired  by  this  clause.  The  knowledge 
and  information  of  a  partiapant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealmgs. 

9.  Except  for  transacticms  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transaction  knowingly  enters  into  a  tower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  volununly 
excluded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  onginated  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 


ctive  lower  rier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 


Certification 

(1)  The  prospective  lower  rier  participant  certifies,  oy  suomission  or  inis  pruDu»-i^w» .«..»«.. .... 

pnnSpdHre presently  de^rred,'suspended,  proposed  ^o'^^^^'^lJf^t^^^f'^^l'^' 
voluntarily  excluded  from  partidpation  in  this  transaction  by  any  Federal  department  or  agency. 

lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this 


(2) 


Where  the  prospective  lower  tier  partiapant  is  unaDie  to  cemry  to  any  oi  ine  >u«emci.i 
certification,  such  pnsspecti  ve  participant  shall  attach  an  explanation  to  this  proposal. 


NJAME  OF  APPLICANT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATE 


ED  80-0014.  9/90  (Replaces  GCS-009  (REV.  12/88).  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  fomi  to  diidote  lobbying  aa/vtties  pursuant  to  31  VSC  13S2 
(See  reverte  tor  public  burden  disclosure.) 


A^ptond  by  Om 

0)4*-OO4« 


1-     Type  ol  Federal  Actioa: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 


f.    loan  inturance 


2.     SUtua  oi  Federal  Actio*: 

I      I   a.  Wd'otfer^application 
*— '   b.  MtiaJ  awanl 
c  post-award 


4.     Name  and  Address  of  Reporting  Entity: 
□     Prime 


O     Subawardee 

Tier ,  tfkjwwn: 


Congressional  District  if  knowrr 


t.     federal  Ocpartmeni/ Agency. 


t.     Federal  Action  Number,  if  known: 


1*.   ^  Name  and  Address  of  Lobbying  Entity 

iif  indn/iduil.  Un  nam*,  fust  name.  Mih 


X     icport  Type: 

□  a.  Initial  fil<ng 
b.  matenai  change 
For  Material  Change  Only: 

Y**'  quarter 

date  of  last  report  


$.     M  Reporting  Entity  in  No.  4  it  Subawardee.  Enter  Name 
and  Address  oi  Prime: 


Congrewo«v»l  Dislrict.  if  known-^ 


7-     Federal  Program  Namc/Descripiioa: 


CFOA  Number,  d  applKabfe: 


9      Award  Amotinc  if  known: 
% 


b.  Individuals  PeHormint  Services  (including  tddrta  if 
different  from  No.  lOaJ 
Oast  nam*,  fnt  nam*.  Mlk 


It.   Amount  o<  Payment  (c>iecik  aJI  that  appfyl'- 

* D  actual        Q  planned 


ttntcti  Cowtinujuon  Vteetdi  W-LU*.  ,1  nttttur,) 


12.   Form  o4  Payment  (checii  aJI  that  applyt: 
a    a.  cash 
O     b.  in-kind,  specify:    ruture 

value    


"■   Type  ol  Payment  (check  all  that  apply): 


O  a.  retainer 

O  b.  one-tirr>e  fee 

O  c.  commission 

O  d.  contingent  fee 

O  e    deferred 

O  (.   other  specify: 


'*    i"L'  °*;!l!i''I'°"  ?'  S*7ices  Performed  or  to  be  Pertormed  and  Oate<s)  o(  Service,  includini  o<ficer<s».  emoloyeeis) 
or  Membcr<s)  contacted,  lor  Payment  Indicated  in  Hem  1 1:  ^^  "•■ccr^si.  empioyeetsi. 


tS.    Conlinualioa  ShceKs)  SF-IU-A  ailached:         G  Yes  D  No 


Ndtral  Use  Onlyt 


Signature: 


Print  Name: 
ritle:  


Telephone  NoJ. 


Dale: 


i  ..«*' jR.i-:J*ri*i    J-i^ 


•■wwi/   -^^i 


AMdMfiMrfSw  UcM  fct^O^MCt.^0 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISaOSURE  OF  LOBBYING  ACTIVITIES 

This  <ii$do$ure  form  shiil  t>e  tnmpleted  t>y  the  reporting  entity,  whether  »ubaw«rdee  or  prime  Federal  redpieni.  at  the 
initiation  or  receipt  of  a  covered  Federal  actior^,  or  a  material  change  to  a  previous  fUing,  pursuant  to  bOe  31  Ui.C 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  k>bt*r«g  entity  for 
influencing  or  attempting  to  influerKe  an  officer  or  employee  of  any  agency,  a  Member  oi Jf^u.v^  ©"'cer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  **Jth  a  covered  Federal  action.  Use  tt>e 
SF-LLL-A  Continuation  Sheet  for  additional  information  If  the  space  on  ti>e  form  is  inadequate.  Complete  all  iterm  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  ti>e  implementing  guidance  published  by  the  Office  of 
Management  artd  Budget  for  additiorul  information. 

1.  Identify  the  type  of  covered  Federal  action  for  v»hich  lobbying  acthity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  sUtus  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  follovwjp  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  *»^ich  the  change  occurred.  Enter  the  date  ol  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  hill  name,  address,  dty,  fttte  and  ap  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expecU  to  be,  a  pnme 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  tt»e  first  subawardee  of  the  pnme  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  $ut>conUacts,  subgrants  and  conuact  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  Hem  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  recipient.  IruJude  Congressior\al  District  if  known. 

6.  Enter  ti>e  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  leart  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  SUtes  Coast  CuartJ. 

7.  Enter  the  Federal  program  name  or  description  for  ti^e  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments.     ^ 

8.  Enter  ti»e  most  appropriate  Federal  identifying  number  avaflable  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number  grant  announcement  nurnber,  the  contract, 
grant,  or  loan  award  number  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  v^ere  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5- 

10.  (a)  Enter  tfie  hjll  name,  address,  dty,  sUte  and  zip  code  of  the  lobbying  entity  engaged  by  Xht  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 
.  (b)Enter  the  full  names  of  the  indivldual(s)  perfonning  services,  and  indude  hill  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonabW  expected  to  be  paid  by  the  reporting  "'t'^y  <'rt«'^f>  J? '^« 
lobbying  entity  (item  10).  Indicate  whetiier  ti^e  payment  has  been  made  (actual)  or  vWII  be  made  (planned).  C>eck 
all  boxes  that  apply.  If  this  is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 
to  t>e  made 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  tiirough  an  in-kind  contribution, 
specify  the  ruture  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  (3»eck  alt  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  sennces  that  the  lobbyist  has  perfonned,  or  wfll  be  expected  to 
perform,  and  the  date(s)  of  any  sen/ices  rendered.  Indude  all  preparatory  and  related  activity,  no^  ^"^^  1"'W^^hI^ 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  officerts), 
employee($),  or  Memberts)  of  Congress  that  were  conucted. 

15.  Check  **hether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  Is  atuched. 

16.  The  certifying  offidal  shall  sign  and  date  the  fonn,  print  his/her  name,  titie,  and  telephone  number. 


PublK:  reporting  burden  for  this  collection  of  infocmatioo  is  estimated  to  average  30  mintues  per  response,  mduding  tm>e  for  i;*^"* 
instmcvor,,.  seirch.ng  existing  daU  sources,  gathering  «»d  maintaining  the  dau  needed,  and  cocnplettng  and  revMrw,n|  the  "''*^«>"  «' 
inform*tK,n  Send  comments  regarding  the  burden  estimate  or  «.y  other  aspect  of  this  coJIecoon  of  'ntermation,  including  »"«"»=>"' 
lor  reducing  ihi,  burden,  to  the  Office  of  Management  and  Budget.  Papen>ort  Reduction  Pro,ect  (034M)046),  Washington.  DC   20503 
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Reahabilitation  Research;  Final  Rule 


UMI 


17424        Federal  Register  /  Vol.  60.  No.  65  /  Wednesday.  April  5.  1995  /  Rules  and  regulations 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  350,  351.  352.  353.  and 
356 

RIN  1820-nABOI 

National  Institute  on  Disability 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends 
existing  regulations  for  certain  programs 
administered  by  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR).  These  amendments 
result  primarily  from  the  Rehabilitation 
Act  Amendments  of  1992  (the 
Amendments).  The  regulations  add  new 
definitions  and  program  activities 
consistent  with  the  Amendments  and 
reflect  new  statutory  requirements. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  May  5,  1995. 
FOR  FURTHER  INFORMATX3N  CONTACT: 
Etavid  Esquith.  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW..  Mary  E.  Switzer  Building,  Room 
3424,  Washington.  E)C  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8133. 
SUPPt.EMENTARY  INFORMATION:  These 
regulations  primarily  implement 
statutory  changes  made  by  the 
Rehabilitation  Act  Amendments  of  1992 
(Pub.  L.  102-569).  Some  of  the  changes 
conform  terminology  of  the  regulations 
with  terminology  in  the  Act.  specifically 
in  the  use  of  "individual  with  a 
disability."  "children  with  disabilities." 
"individual  with  a  mental  disability," 
and  similar  phrases  to  replace  phrases 
using  the  word  "handicapped." 
"handicapped  individual,"  or  "disabled 
individual." 

The  regulation  in  §  350.1  has  been 
revised  to  include  improving  the  cost- 
effectiveness  of  services  under  the  Act 
in  the  list  of  purposes  of  the  activities 
supported  by  NIDRR. 

Tne  regulation  in  §  350.4  includes 
new  statutory  de^itions  for  many  of 
the  terms  used  in  section  7  of  the 
Rehabihtation  Act,  as  amended  (the 
Act),  including  the  deRnitions  of  such 
key  terms  as  "disability,"  "individual 
with  a  disability,"  "rehabilitation 
technology"  and  "rehabilitation 
engineering,"  and  "research 
utilization."  The  regulation  further 
reflects  new  statements  in  the  statute 
about  the  purpose  of  each  of  the 
programs  and  the  activities  authorized 
within  them. 

The  regulation  in  §  350.20  descrit>es 
the  conditions  under  which  applicants 


must  send  copies  of  their  applications  to 
the  Vocational  RehabiUtation  agencies 
in  their  States,  as  required  by  statute. 
This  provision  clarifies  Sections  204(c) 
and  306(i)  of  the  current  law  and 
preexisting  regulations  by  describing  the 
context  in  which  transmittal  of  these 
applications  would  be  appropriate. 

The  regulation  in  §  350.21 
implements  section  21(b)(6)  of  the  Act. 
which  states  that,  where  appropriate, 
applicants  must  demonstrate  how  they 
will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds.  If  the 
Secretary  determines  that  this 
requirement  is  not  appropriate  for  a 
particular  grant  competition,  the 
Secretary  will  indicate  this  in  a  notice 
announcing  a  priority  or  in  the  notice 
inviting  applications.  If  the  Secretary 
does  not  make  this  determination,  but 
an  applicant  believes  that  this 
determination  is  appropriate,  the 
applicant  will  indicate  this  and  set  forth 
a  justification  in  its  application.  In 
response  to  the  many  inquiries  that 
NIDRR  receives  from  applicants  seeking 
suggestions  for  methods  to  meet  this 
requirement,  the  regulation  includes  a 
list  of  methods  that  an  applicant  may 
choose  to  propose. 

The  regulation  in  §  350.41 
implements  section  20  of  the  Act.  which 
requires  all  projects  that  provide 
services  to  individuals  with  disabilities 
to  advise  those  individuals  who  are 
applicaints  for  or  recipients  of  services 
under  the  Act,  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals,  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program.{CAP)  funded  under  the  Act. 
and  to  provide  information  on  the 
means  of  seeking  assistance  under  the 
CAP. 

The  regulations  in  §§  352.33  and 
353.33  include  the  new  statutory 
standard  60-month  grant  periods  for 
RRTCs  in  section  204(b)(2)(L)  and 
RERCs  in  section  204(b)(3)(E),  and 
specify  conditions  under  which  awards 
of  lesser  duration  are  appropriate  under 
the  law. 

The  regulation  in  §  353.41  states  that 
certain  RERCs  must  have  an  advisory 
board,  of  which  the  majority  of  the 
members  must  l>e  individuals  with 
disabilities,  their  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives.  This 
requirement  is  based  on  the  new 
statutory  requirement  in  section 
204(b)(3)(D)(ii)  of  the  Act. 

The  regulations  support  the  National 
Edijcation  Goal  that,  by  the  year  2000, 
every  adult  American — including 
individuals  with  disabilities — will 


possess  the  skills  necessary  to  compete 
in  a  global  economy  and  exercise  the 
rights  and  responsibilities  of 
citizenship. 

On  August  10,  1994.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (59 
FR  41176). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  Notice  of  Proposed 
Rulemaking  (NPRM),  12  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject  under  appropriate  sections  of 
the  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Technical  and  other  minor  changes — 
and  suggested  changes  that  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Additional  Changes 

The  &ial  regulations  include  changes 
from  the  proposed  regulations  that 
reflect  the  Department  s  recently 
developed  Principles  for  Regulating. 
The  Principles  state  that  the  Department 
will  regulate  only  to  improve  the  quality 
of  services  to  our  customers,  only  when 
absolutely  necessary,  and  then  in  the 
most  flexible,  equitable,  and  least 
burdensome  way  possible. 

The  proposed  regulations  included 
new  selection  criteria  addressing  the 
requirement  that  applicants  address  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds.  The  final 
regulations  do  not  include  these  new 
selection  criteria. 

The  proposed  regulations  for  part  352 
included  target  audiences  for 
dissemination  activities  in  the  selection 
criteria  that  were  not  included  in  the 
dissemination  requirements  of  part  352. 
In  the  Gnal  regulations,  the  selection 
criteria  for  dissemination  activities 
conform  to  the  dissemination 
requirements  of  part  352. 

The  proposed  regulations  included  a 
requirement  that  RRTCs  disseminate 
information  and  provide  technical 
assistance  to  administrators, 
poUcymakers,  and  representatives  of 
public  and  private  organizations  whose 
activities  affect  the  productivity, 
independence,  and  community 
integration  of  individuals  with 
disabilities.  The  proposed  regulations 
also  included  these  groups  in  the 
selection  criteria  applicable  to 
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dissemination  and  technical  assistance. 
The  final  regulations  encourage  RRTCs 
to  undertake  these  activities  and  do  not 
include  these  groups  in  the  selection 
criteria. 

The  proposed  regulations  included 
advisory  committee  requirements  for  all 
RRTCs  and  RERCs.  The  final 
regulations,  reflecting  the  statute, 
include  advisory  committee 
requirements  for  certain  RERCs.  The 
proposed  regulations  included  the  RERC 
advisory  committee  requirements  in 
§  353.40  in  addition  to  two  general 
requirements.  Revising  the  advisory 
committee  requirements  to  apply  to 
certain  RERCs  necessitated  separating 
the  advisory  committee  requirements 
from  the  two  general  requirements  that 
apply  to  all  RERCs.  In  the  final 
regulations,  the  two  general 
requirements  are  contained  in  §  353.40, 
and  the  advisory  committee 
requirements  are  contained  in  §  353.41. 

The  proposed  regulations  broadened 
the  requirements  for  Institutional 
Review  Boards.  The  final  regulations 
maintain  the  current  requirements.  In 
addition,  the  regulations  have  been 
amended  to  incorporate  by  reference 
portions  of  34  CFR  part  97  that  had  been 
repeated  in  parts  350  and  356. 

Part  350 — Disability  and  Rehabilitation 
Research:  General  Provisions 

Section  350.1     What  are  the  purposes 
of  activities  supported  under  the 
disability  and  rehabilitation  research 
program? 

Comment:  Two  commenters 
recommended  including  improving 
cost -effectiveness  of  services  under  the 
Act  in  the  list  of  purposes  of  activities 
supported  by  NIDRR. 

Discussion:  The  Secretary  agrees  that 
improving  the  cost-effectiveness  of 
services  under  the  Act  is  an  important 
purpose  for  activities  supported  by 
NIDRR. 

Changes:  Section  350.1  has  been 
revised  to  include  improving  the  cost- 
effectiveness  of  services  under  the  Act 
in  the  list  of  purposes  of  the  activities 
supported  by  NIDRR. 

Comment:  Two  commenters 
recommended  that  the  special  emphasis 
placed  on  individuals  with  disabilities 
from  minority  backgrounds  should  be 
broadened  to  include  all  persons  who 
do  not  have  equitable  access  to 
rehabilitation. 

Discussion:  The  special  emphasis 
placed  on  individuals  with  disabilities 
from  minority  backgrounds  is  a 
statutory  requirement  contained  in 
section  21  of  the  Act.  The  Secretary 
points  out  that  applicants  may  propose 
to  emphasize  the  needs  of  individuals 


with  disabilities  who  have  inequitable 
access  to  rehabilitation  services. 
However,  the  Secretary  declines  to 
require  all  applicants  to  propose  such 
an  emphasis. 

Changes:  None. 

Comment:  Two  commenters 
recommended  that  the  special  emphasis 
placed  on  individuals  with  disabilities 
from  minority  backgrounds  should  be 
broadened  to  include  women  with 
disabilities. 

Discussion:  As  indicated  above,  the 
special  emphasis  placed  on  individuals 
with  disabilities  from  minority 
backgrounds  is  based  on  a  statutory 
requirement.  The  Secretary  believes  that 
women  with  disabilities  have  unique 
needs  that  should  be  addressed  in 
NIDRR's  research  agenda.  The  Secretary 
believes  that  the  appropriate  approach 
to  addressing  the  unique  needs  of 
women  with  disabilities  in  NIDRR's 
research  agenda  is  through  the  issuance 
of  absolute  priorities  on  specific  issues. 

Changes:  None. 

Comment:  One  commenter 
recommended  adding  that  one  of  the 
purposes  of  NIDRR's  activities  is  to 
ensure  that  consumers  are  able  to  make 
informed  choices  regarding  their 
employment  outcomes. 

Discussion:  The  Secretary  points  out 
that  §  350.1(a)(1)  states,  in  part,  that  one 
of  the  purposes  of  NIDRR's  research  is 
to  address  rehabilitation  problems  such 
as  physical  restoration,  vocational 
rehabilitation,  independent  living,  and 
community  integration.  The  Secretary 
believes  that  research  addressing  the 
ability  to  make  personal  decisions 
related  to  employment  is  included  in 
the  purpose  set  forth  in  §  350.1(a)(1). 
The  Secretary  does  not  believe  any 
further  clarification  is  necessary. 

Changes:  None. 

Comment:  One  commenter 
recommended  requiring  applicants  to 
address  one  or  more  of  the  approaches 
that  are  set  forth  in  §  350.21  as  examples 
of  what  an  applicant  may  do  to  meet 
this  section's  requirements  to 
demonstrate  how  the  project  will 
address,  in  whole  or  in  part,  the  needs 
of  individuals  with  disabilities  from 
minority  backgrounds. 

Discussion:  The  Secretary  does  not 
intend  for  the  approaches  set  forth  in 
§  350.21  to  be  exhaustive.  The  Secretary 
recognizes  that  there  are  activities  not 
included  in  this  section  that  meet  the 
requirements  of  the  law.  The  Secretary 
believes  that  applicants  should  have  the 
discretion  to  propose  other  activities 
that  meet  these  requirements. 

Changes:  None. 


Section  350.3     What  regulations  apply 
to  these  programs? 

Comment:  One  commenter 
recommended  revising  the  part  of 
§  350.3(d)(2)  that  requires  an  IRB  that 
regularly  reviews  another  vulnerable 
category  of  subjects  such  as  children 
who  do  not  have  disabilities,  prisoners, 
pregnant  women,  or  adults  with 
disabilities  to  consider  including  one  or 
more  individuals  who  are 
knowledgeable  about  the  experience  in 
working  with  these  subjects.  The 
commenter  recommended  mandating 
the  inclusion  of  such  an  individual. 

Discussion:  The  IRB  requirements  that 
apply  to  many  of  the  Department's 
programs  are  contained  in  34  CFR  part 
97,  which  is  incorporated  by  reference 
in  part  350.  These  regulations  are 
currently  under  review.  If  changes  are 
made  to  the  IRB  requirements,  the 
Secretary  prefers  to  make  them  in  part 
97.  The  commenter's  recommendation 
will  be  considered  as  part  of  the  ?■ 

Department's  review  of  the  IRB 
requirements  in  part  97. 

Changes:  While  no  changes  have  been 
made  to  the  IRB  requirements  as  a  result 
of  the  comment,  as  indicated 
previously,  the  regulations  include  a 
technical  revision  that  incorporates  by 
reference  portions  of  part  97  that  have 
been  repeated  in  parts  350  and  356. 

Part  351 — Disability  and  Rehabilitation 
Research:  Research  and  Demonstration 
Proiects 

Section  351.1     What  is  the  research  and 
demonstration  projects  program? 

Comment:  One  commenter 
recommended  adding  "respite"  to  the 
term  "family  support"  in  this  section. 

Discussion:  The  Secretary  recognizes 
that  respite  is  an  important  part  of 
family  support.  However,  respite  is  one 
of  many  aspects  of  family  support.  The 
Secretary  declines  to  list  all  of  the 
aspects  of  this,  or  other  terms,  in  this 
section. 

Changes:  None. 

Section  351.10     What  types  of  projects 
are  authorized  under  this  program? 

Comment:  One  commenter 
recommended  substituting  a  term  such 
as  "homebased"  for  "homebound" 
because  the  latter  term  has  negative 
connotations. 

Discussion:  The  Secretary  recognizes 
the  pejorative  connotation  of  the  term 
"homebound."  However,  the  term 
"homebound"  appears  in  the  1992 
amendments  to  the  Rehabilitation  Act. 

Changes:  None. 
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Put  352 — Disability  and  Rehabilitation 
Research:  Rehabilitation  Research  and 
Training  Centers 

Section  352.41     What  is  the  advisory 
committee  requirement  for  a  grantee 
under  this  program? 

Comment:  One  commenter 
recommended  revising  the  regulations 
to  encourage  applicants  to  include 
persons  with  disabilities  from  minority 
backgrounds  on  advisory  councils, 
where  applicable. 

Discussion:  The  Secretary  believes 
that  the  regulations  clearly  encourage 
applicants  to  involve  persons  with 
disabilities  from  minority  backgrounds 
in  all  phases  of  their  activities.  The 
Secretary  does  not  believe  any  further 
encouragement  is  necessary. 

Changes:  None. 

Part  353 — Disability  and  Rehabilitation 
Research:  Rehabilitation  Engineering 
Research  Centers 

Section  353.10     What  types  of  activities 
are  authorized  under  this  program? 

Comment:  One  commenter  pointed 
out  that  the  word  "medical"  does  not 
appear  in  this  section  and 
recommended  including  medical 
sciences  research  among  the  types  of 
authorized  activities. 

Discussion:  The  Secretary  points  out 
that  §  353.10  is  taken  directly  from  the 
1992  amendments  to  the  Rehabilitation 
Act.  The  Secretary  recognizes  that 
medical  sciences  research  fr^uently  is 
involved  in  the  development  of  devices 
and  services  to  improve  functioning  and 
independence.  The  Secretary  does  not 
believe  that  any  revision  is  necessary. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  regulations  are  those  resulting  from 
statutory  requirements  and  those 
determined  to  be  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  the  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 


Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
numl)er  of  small  entities.  The  small 
entities  that  would  be  affected  by  these 
final  regulations  are  small  pubUc  and 
private  agencies  applying  for  Federal 
funds  under  these  programs.  However, 
the  regulations  will  not  have  a 
significant  economic  impact  on  the 
entities  affected  because  the  regulations 
will  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision. 

Assessment  of  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subfects 

34  CFR  Part  350 

Administrative  practice  and 
procedure.  Education.  Educational 
research.  Grant  program — education. 
Individuals  with  disabilities. 

34  CFR  Part  351 

Education.  Educational  research, 
Grant  program — education.  Individuals 
with  disabilities.  Intergovernmental 
relations.  Vocational  rehabilitation. 

34  CFR  Part  352 

Education.  Educational  research. 
Grant  program— education.  Individuals 
with  disabilities.  Manpower  training 
pro-ams.  Vocational  rehabilitation. 

34  CFR  Part  353 

Education,  Educational  research, 
Grant  program — education.  Individuals 
with  disabilities.  Intergovernmental 
relations.  Rehabilitation  engineering 
research.  Technical  assistance. 
Vocational  rehabilitation. 

34  CFR  Part  356 

Education,  Educational  research. 
Grant  program— education.  Individuals 
with  disabilities.  Vocational 
rehabilitation. 


Dated:  March  30.  1995. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133,  National  Institute  on 
Disability  and  Rehabilitation  Research) 

The  Secretary  amends  parts  350.  351. 
352.  353,  and  356  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  350— OIS ABILITY  AND 
REHABILITATION  RESEARCH: 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  760-762,  unless 
otherwise  noted. 

2.  Section  350.1  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)(3)  to  read  as  follows: 

§350.1    What  are  ttie  purposes  of  activities 
supported  under  the  disability  and 
rehabilitation  research  program? 

(a)  The  activities  funded  by  the 
Institute — 

(1)  Support  the  conduct  of  research, 
demonstration  projects,  training,  and 
related  activities  to  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities  of  all  ages,  with  particular 
emphasis  on  improving  the 
effectiveness,  including  the  cost- 
effectiveness,  of  services  authorized 
under  the  Act; 

(2)  Provide  for  a  comprehensive  and 
coordinated  approach  to  the  support 
and  conduct  of  research,  demonstration 
projects,  training,  and  related  activities, 
and  to  ensure  that  the  approach  is  in 
accordance  with  the  long-range  plan  for 
research  developed  by  the  Institute; 

(3)  Promote  the  transfer  of 
rehabilitation  technology  to  individuals 
with  disabilities  through  research  and 
demonstration  projects  relating  to — 

(i)  The  procurement  process  for  the 
purchase  of  rehabilitation  technology; 

(ii)  The  utilization  of  rehabilitation 
technology  on  a  national  basis;  and 

(iii)  Specific  adaptations  or 
customizations  of  products  to  enable 
individuals  with  disabilities  to  live 
more  independently; 

(4)  Ensure  the  widespread 
distribution  to  rehabilitation 
professionals,  individuals  with 
disabilities,  and  other  interested  parties, 
in  usable  formats,  of  practical  scientific 
and  technological  information  that  is 
generated  by  research,  demonstration 
projects,  training  and  related  activities; 

(5)  Ensure  the  widespread 
dissemination  to  rehabilitation 
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professionals,  individuals  vdth 
disabilities,  and  other  interested  parties, 
in  usable  formats,  of  new  knowledge 
about  disabilities,  including  state-of-the- 
art  practices  and  improvements  in  the 
services  authorized  under  the  Act; 

(6)  Identify  effective  strategies  that 
enhance  the  opportunities  for 
individuals  with  disabilities  to  engage 
in  productive  work;  and 

(7)  Increase  the  opportunities  for 
researchers  who  are  individuals  with 
disabilities  or  members  of  minority 
groups  or  other  traditionally 
underserved  populations. 

(b)*   *   * 

(3)  Research  grants  for  the 
establishment  and  operation  of 
rehabilitation  engineering  research 
centers  (34  CFR  part  353). 
***** 

3.  Section  350.2  is  amended  by 
revising  the  undesignated  introductory 
text  to  read  as  follows: 

§  350.2    Who  is  eligible  for  assistance 
under  these  programs? 

The  following  agencies  and 
organizations  are  eligible  for  grants  or 
contracts  as  appropriate  under  these 
programs,  except  for  programs  described 
in  34  CFR  Parts  352,  353,  356,  and  360. 
***** 

4.  Section  350.3(d)  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  350.3    What  regulations  apply  to  these 
programs? 

***** 

(d)(1)  Subject  to  the  additional  ' 
requirement  in  paragraph  (d)(2)  of  this 
section,  34  CFR  part  97.  PROTECTION 
OF  HUMAN  SUBJECTS. 

(2)  When  an  IRB  reviews  research  that 
purposefully  requires  inclusion  of 
children  with  disabilities  or  individuals 
with  mental  disabilities  as  research 
subjects,  the  IRB  must  include  at  least 
one  person  primarily  concerned  with 
the  welfare  of  these  research  subjects. 

5.  Section  350.4  is  amended  by 
revising  the  definitions  and  authority 
citations  in  paragraph  (b)  for 
"Individual  with  handicaps," 
"Individual  with  severe  handicaps," 
"Rehabilitation  engineering,"  "Research 
utilization,"  and  "Supported 
employment."  and  adding  new 
definitions  of  "Assistive  technology 
device,"  "Assistive  technology  service," 
"Disability,"  and  "Personal  assistance 
services."  to  read  as  follows: 

§  350.4    What  definitions  apply  to  these 
programs? 

***** 

(b)  *  *  * 

Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 


product  system,  whether  acquired 
commercially  or  off  the  shelf,  modified, 
or  customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabilities. 

(Authority:  Sec.  7(23);  29  U.S.C.  706(23) 

***** 

Assistive  technology  service  means 
any  service  that  directly  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  device.  The  term 
includes — 

(1)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  the  individual's  customary 
environment; 

(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  With 
disabilities; 

(3)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices; 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
vdth  assistive  technology  devices,  such 
as  those  associated  with  existing 
education  and  rehabilitation  plans  and 
programs; 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or, 
where  appropriate,  the  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  such  an  individual; 
and 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
individuals  with  disabilities. 

(Authority:  Sec.  7(24);  29  U.S.C.  706(24)) 

***** 

Disability  means  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities. 

(Authority:  Sec.  7(26)(B);  29  U.S.C. 
706(26)(B)) 

***** 

Individual  with  a  disability  means  any 
individual  who: 

(1)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  such  person's  major  life 
activities; 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impairment. 

(Authority:  Sec.7(8)(B);  29  U.S.C.  706(8)(B)) 


Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 

(l)(i)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(li)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  i>eriod  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
eunputation.  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musculoskeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia. 
other  spinal  cord  impeiirments.  sickle 
cell  anemia,  specific  learning  disability, 
end-stage  renal  disease,  or  another 
disability  or  combination  of  disabilities 
determined  on  the  basis  of  an 
assessment  of  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation;  or 

(2)  An  individual  with  a  severe 
mental  or  physical  impairment  whose 
ability  to  function  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  limited  and 
for  whom  the  delivery  of  independent 
living  services  will  improve  the  ability 
to  function,  continue  functioning,  or 
move  towards  functioning 
independently  in  the  family  or 
community  or  to  continue  in 
employment,  respectively. 

(Authority:  Sec.  7(15)(C);  29  U.S.C. 
706(1 5)(C)) 

***** 

Personal  assistance  services  means  a 
range  of  services,  provided  by  one  or 
more  persons,  designed  to  assist  an 
individual  with  a  disability  to  perform 
daily  living  activities,  on  or  off  the  job, 
that  the  individual  would  typically 
perform  if  the  individual  did  not  have 
a  disability.  These  services  must  be 
designed  to  increase  the  individual's 
control  in  life  and  ability  to  perform 
everyday  activities  on  or  off  the  job. 

(Authority:  Sec.  7(11);  29  U.S.C.  706(11)) 

***** 

Rehabilitation  engineering  means  the 
systematic  application  of  engineering 
sciences  to  design,  develop,  adapt,  test, 
evaluate,  apply,  and  distribute 
technological  solutions  to  problems 
confronted  by  individuals  with 
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disabilities  in  such  functional  areas  as 
mobility,  conununications.  hearing, 
vision,  cognition  and  in  activities 
associated  with  employment. 
independent  living,  education,  and 
integration  into  the  community. 

(Authority:  Sec.  12(c);  29  U.S.C.  711(c)) 

•  •         •         •         * 

Rehabilitation  technology  means  the 
systematic  application  of  technologies, 
engineering  methodologies,  or  scientific 
principles  to  meet  the  needs  of  and 
address  the  barriers  confronted  by 
individuals  with  disabilities  in  such 
areas  as  education,  rehabilitation, 
employment,  transportation, 
indep)endent  living,  and  recreation,  and 
includes  rehabilitation  engineering, 
assistive  technology  devices,  and 
assistive  technology  services. 

(Authority:  Sec.  7(13);  29  U.S.C.  706(13)) 

Research  utilization  means  activities 
seeking  to  link  research  findings  to 
practical  applications  in  planning, 
policymaking,  program  administration, 
and  service  practice  in  the  delivery  of 
services  to  individuals  with  disabilities. 

(Authority:  Sec.  12(c);  29  U.S.C.  711(c)) 

•  •         •         •         • 

Supported  employment  means 
competitive  work  in  integrated  work 
settings  for  individuals  with  the  most 
severe  disabilities  for  whom  competitive 
employment  has  not  traditionally 
occurred  or  for  whom  competitive 
employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability,  and  who,  because  of  the 
nature  and  severity  of  their  disability, 
need  intensive  supported  employment 
services  and  extended  services  after 
transition  in  order  to  perform  that  work. 
The  term  includes  transitional 
employment  for  persons  who  are 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

(Authority:  Sec.  7(18):  29  U.S.C.  706(18)) 

***** 

6.  Section  350.20  is  revised  to  read  as 
follows: 

§  350.20    What  are  the  application 
procadurea  under  these  programs? 

An  applicant  for  assistance  under  34 
CFR  parts  351,  352.  353,  354.  355.  357. 
358,  359,  or  360  whose  application  is  to 
conduct  research,  demonstrations,  or 
related  activities  that  will  either  involve 
clients  of  the  State  vocational 
rehabilitation  agency  as  research 
subjects  or  study  vocational 
rehabilitation  services  or  techniques, 
shall  follow  the  requirements  in  EDGAR 
§§75.155-75.159.  including— 

(a)  Submitting  a  copy  of  its 
application  for  comment  to  the  State 


rehabilitation  agency  or  agencies  in  the 
primary  State  or  States  to  be  affected  by 
the  proposed  activities;  and 

(b)  Including  in  its  application  copies 
of  transmittal  letters  to  the  appropriate 
State  agency  or  agencies  indicating  that 
the  necessary  copies  were  transmitted 
on  or  before  the  due  date  for  transmittal 
of  the  application  to  the  Department. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 

(Authority:  Sees.  204(c)  and  306(i);  29  U.S.C. 
762(c)  and  766(a)) 

7.  A  new  §  350.21  is  added  to  read  as 
follows: 

§  350.21     What  Is  required  of  each 
applicant  relative  to  the  needs  of 
Individuals  with  disabilltias  from  minority 
tMCkgrounds? 

Unless  the  Secretary  indicates 
otherwise,  an  applicant  for  assistance 
under  34  CFR  parts  351.  352.  353.  354. 
355.  357,  358,  359,  or  360  must 
demonstrate  how  it  will  address,  in 
whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds.  The  approaches 
an  applicant  may  take  to  meet  this 
requirement,  in  whole  or  in  part,  may 
include  one  or  more  of  the  following: 

(a)  Proposing  project  objectives 
concerning  minorities  with  disabilities. 

(b)  Demonstrating  that  its  application 
addresses  a  problem  that  is  of  particular 
significance  to  individuals  with 
disabilities  from  minority  backgrounds. 

(c)  Demonstrating  that  minority 
individuals  will  be  included  in  study 
samples  in  sufficient  numbers  to 
generate  information  pertinent  to 
minority  individuals  with  disabilities. 

(d)  Drawing  study  samples  and 
program  participant  rosters  from 
populations  or  areas  that  include 
individuals  from  minority  backgroimds. 

(e)  Providing  rehabilitation  services, 
clinical  care,  or  training  to  minority 
individuals  with  disabilities. 

(f)  Disseminating  materials  to  or 
otherwise  increasing  the  access  to 
disability  information  among  minority 
populations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Sees.  12(c)  and  21(b)(6);  29  U.S.C. 
711(c)  and  718b(b)(6)) 

8.  Section  350.34  is  amended  by 
adding  new  paragraphs  (b)(5)  and 
(c)(14);  removing  the  word  "and"  at  the 
end  of  paragraphs  (b)(3)  and  (c)(12); 
removing  the  period  and  adding,  in  its 
place,";  and"  at  the  end  of  paragraphs 
(b)(4)  and  {c)(13):  and  adding  an  OMB 
control  number  following  the  section  to 
read  as  follows: 


§350.34    What  selection  criterta  does  the 
Secretary  use  In  reviewing  applications 
under  parts  351,  354,  or  355? 

***** 

(b)*   *   • 

(5)  There  is  likely  to  be  widespread 
dissemination  of  the  results,  in  a  usable 
and  effective  manner,  to  all  appropriate 
target  populations,  including 
individuals  with  disabilities  and  their 
family  members. 

(c)*  •   • 

(14)  The  materials  to  be  used  in  the 
project  and  the  materials  to  be 
disseminated  are  likely  to  be  in  formats 
that  are  accessible  to  the  appropriate 
populations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-O027) 

9.  Section  350.40  is  amended  by 
revising  paragraph  (b)(l](iii]  to  read  as 
follows: 

§  350.40    What  are  the  matching 
requirements? 

***** 

(b)(1)*   •   * 

(iii)  Research  projects  concerned  with 
end-stage  renal  disease, 
telecommunications,  rehabilitation  of 
children  with  disabilities  and  older 
individuals  with  disabilities,  (including 
American  Indians),  attracting  and 
retaining  rehabilitation  professionals  in 
rural  areas,  producing  and  distributing 
captioned  video  cassettes  to  individuals 
who  are  deaf,  and  innovative  methods 
for  providing  services  for  children  with 
disabilities  and  their  parents. 
****** 

10.  A  new  §  350.41  is  added  to  read 
as  follows: 

§  350.41    What  are  the  requirements  of  a 
grantee  relative  to  the  Client  Assistance 
Program? 

All  projects  that  provide  services  to 
individuals  with  disabilities  with  funds 
awarded  under  these  programs  must 
advise  those  individuals  who  are 
applicants  for  or  recipients  of  services 
under  the  Act,  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals,  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program  (CAP)  funded  under  the  Act, 
and  must  provide  information  on  the 
means  of  seeking  assistance  imder  the 
CAP. 
(Authority:  Sec.  20;  29  U.S.C  718a) 

PART  351— DISABILITY  AND 
REHABILITATION  RESEARCH: 
RESEARCH  AND  DEMONSTRATION 
PROJECTS 

11.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  760-762,  unless 
otherwise  noted. 

12.  Section  351.1  is  revised  to  read  as 
follows: 

1 351 .1    What  Is  the  research  and 
demonstration  projects  program? 

This  program  is  designed  to  support — 

(a)  Discrete  research,  demonstration, 
training,  and  related  projects  to  develop 
methods,  procedures,  and  technology 
that  maximize  the  full  inclusion  and 
integration  into  society,  independent 
living,  employment,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities,  especially 
those  with  the  most  severe  disabilities; 
and 

(b)  Discrete  research,  demonstration, 
and  training  projects  that  specifically 
address  the  implementation  of  Titles  I, 
III,  VI,  VII,  and  VIII  of  the  Act,  with 
emphasis  on  projects  to  improve  the 
effectiveness  of  these  programs  and  to 
meet  the  needs  described  in  State  Plans 
submitted  to  the  Rehabilitation  Services 
Administration  by  State  vocational 
rehabilitation  agencies. 

(Authority:  Sec.  204(a);  29  U.S.C.  761  and 
762) 

13.  Section  351.10  is  amended  by 
revising  paragraphs  (a)  and  (b)(3) 
through  (7)  and  (9);  adding  a  new 
paragraph  (b)(10);  and  revising  the 
authority  citation  to  read  as  follows: 

§  351 . 1 0    What  types  of  projects  are 
authorized  under  this  program? 

***** 

(a)(1)  Studies  and  analyses  of  medical 
rehabilitation  and  restorative 
techniques,  rehabilitation  techniques  or 
services,  industrial,  vocational,  social, 
recreational,  psychiatric,  psychological, 
economic,  and  other  factors  affecting 
rehabilitation  of  individuals  with 
disabilities; 

(2)  Studies  and  analyses  of  special 
problems  of  individuals  who  are 
homebound  and  individuals  who  are 
institutionalized; 

(3)  Studies,  analyses,  and 
demonstrations  of  architectural  and 
engineering  design — including  universal 
design — adapted  to  meet  the  special 
needs  of  individuals  with  disabilities; 

(4)  Studies,  analyses,  and  other 
activities  related  to  supported 
employment;  and 

(5)  Related  activities  that  hold 
promise  of  increasing  knowledge  and 
improving  the  rehabilitation  of 
individuals  with  disabilities, 
particularly  those  with  the  most  severe 
disabilities  and  those  who  are  members 
of  populations  that  are  unserved  or 
underserved  by  programs  under  this 
Act. 

(b)*   *  * 


(3)  International  research, 
demonstration,  training,  and  technical 
assistance  projects,  and  exchange  of 
experts; 

(4)  Joint  projects  with  other  Federal 
agencies  and  private  industry  in  areas  of 
joint  interest  involving  rehabilitation; 

(5)  Research  related  to  the 
rehabilitation  of  children  or  older 
individuals  with  disabilities,  including 
older  American  Indian  individuals  with 
disabilities; 

(6)  Projects  to  develop  and 
demonstrate  innovative  methods  to 
attract  and  retain  professionals  to  serve 
in  rural  areas  in  the  rehabilitation  of 
individuals  with  disabilities,  including 
individuals  with  severe  disabilities; 

(7)  Research  and  demonstration 
projects  on  the  provision  of  services  for 
children  through  the  age  of  five  with 
disabilities; 
***** 

(9)  Research  concerning  the  use  of 
existing  telecommunication  systems  to 
improve  services  to  individuals  with 
disabilities;  and 

(10)  Demonstration  projects  to 
provide  incentives  for  the  development, 
manufacture,  and  marketing  of  orphan 
technological  devices  to  enable 
individuals  with  disabilities  to  achieve 
independence  and  access  to  gainful 
employment. 

(Authority:  Sees.  202(b)(8].  204(a).  and 
204(b)(4)-{10).  (12),  (15).  and  (16);  29  U.S.C. 
761a(b){8).  762(a),  and  762(b)(4)-(10).  (12), 
(15),  and  (16)) 

PART  352— DISABILITY  AND 
REHABILITATION  RESEARCH: 
REHABILITATION  RESEARCH  AND 
TRAINING  CENTERS 

14.  The  authority  citation  for  Part  352 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  760-762,  unless 
otherwise  noted. 

15.  Section  352.1  is  revised  to  read  as 
follows: 

§  352.1    What  is  the  Rehabilitation 
Research  and  Training  Centers  program? 

This  program  supports  Rehabilitation 
Research  and  Training  Centers  for  the 
purpose  of — 

(a)  Conducting  coordinated  and 
advanced  programs  of  research  on 
disability  and  rehabilitation  that  will 
produce  new  knowledge  that  will 
improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  for  individuals  with 
disabilities; 

(b)  Providing  training  to  service 
providers  at  the  preservice,  inservice, 
imdergraduate,  and  graduate  levels,  to 


improve  the  quality  and  effectiveness  of 
rehabilitation  services; 

(c)  Providing  advanced  research 
training  to  individuals,  including 
individuals  with  disabilities  and  those 
fi-om  minority  backgrounds,  engaged  in 
research  on  disability  and  rehabilitation; 
and 

(d)  Serving  as  national  and  regional 
technical  assistance  resources,  and 
providing  training  for  service  providers, 
individuals  with  disabilities  and  their 
famiUes  and  representatives,  and 
rehabilitation  researchers. 

(Authority:  Sec.  204(b)(2);  29  U.S.C. 
762(b)(2)) 

16.  Section  352.2  is  revised  to  read  as 
follows: 

§  352.2    Who  is  eligible  for  assistance 
under  this  program? 

Under  this  program,  awards  may  be 
made  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations,  that — 

(a)  Are  of  sufficient  size,  scope  and 
quality  to  carry  out  effectively  the 
activities  in  an  efficient  manner 
consistent  with  appropriate  State  and 
Federal  law; 

(b)  Demonstrate  the  ability  to  carry 
out  the  training  activities,  either  directly 
or  through  another  entity  that  can 
provide  that  training;  and 

(c)  Demonstrate  that  the  Center  will 
be  operated  in  collaboration  with  an 
institution  of  higher  education  or 
provider  of  rehabilitation  or  other 
appropriate  services. 

(Authority:  Sees.  204(a)  and  204(b)(2)(A)(i) 
and  (K);  29  U.S.C  762(a)  and  762(b)(2)(A)(i) 
and  (K)) 

17.  Section  352.10  is  revised  to  read 
as  follows: 

§352.10    What  activities  are  authortzed 
under  this  program? 

(a)  Rehabilitation  Research  and 
Training  Centers  shall  conduct  research 
activities,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  that  may  include  the 
following: 

(1)  Basic  or  applied  medical 
rehabilitation  research. 

(2)  Research  regarding  the 
psychological  and  social  aspects  of 
rehabilitation. 

(3)  Research  regarding  disability 
pohcy. 

(4)  Research  related  to  vocational 
rehabilitation. 

(5)  Research  that  promotes  the  social, 
emotional,  functional,  and  educational 
growth  of  children  who  have 
disabilities. 

(6)  Research  to  develop  and  evaluate 
interventions,  policies,  and  services  that 
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support  families  of  children  and  adults 
who  have  disabilities. 

(7)  Research  that  will  support  the 
improvement  of  services  and  policies  to 
foster  the  productivity,  independence, 
and  social  integration  of  individuals 
with  disabilities  of  all  types,  to  live  in 
their  communities. 

(b)  Rehabilitation  Research  and 
Training  Centers  shall  conduct  training 
activities,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  that  may  include  the  . 
following: 

(1)  Training  of  students  preparing  to 
be  rehabilitation  personnel. 

(2)  Training  at  the  preservice. 
inservice,  and  graduate  levels  to  assist 
individuals  to  provide  rehabilitation 
services  more  effectively. 

(3)  Training  at  graduate,  preservice, 
and  inservice  levels  for  rehabilitation 
research  personnel. 

(4)  In-service  training  for  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  or 
authorized  representatives. 

(5)  Faculty  support  for  teaching 
rehabilitation-related  courses  of  study 
for  credit  and  other  courses  offered  by 
the  Center. 

(c)  Rehabilitation  Research  and 
Training  Centers  shall  disseminate 
information  and  provide  technical 
assistance,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  through  conferences, 
workshops,  public  education  programs, 
inservice  training  programs, 
publications,  and  similar  activities,  to — 

(1)  Providers  of  rehabilitation  and 
other  relevant  services  to  individuals 
with  disabilities; 

(2)  Individuals  with  disabilities; 

(3)  Family  members  of  individuals 
with  disabilities;  and 

(4)  Other  authorized  representatives, 
advocates,  and  organizations  that 
provide  information  and  support  to 
individuals  with  disabilities  and  their 
families. 

(d)  Rahabilitation  Research  and 
Training  Centers  may  use  part  of  their 
funds  to  provide  services  connected 
with  their  research  and  training 
activities  to  individuals  with 
disabilities. 

(e)  Rehabilitation  Research  and 
Training  Centers  are  encouraged — 

(1)  To  develop  practical  applications 
for  the  findings  of  their  research;  and 

(2)  To  disseminate  information  and 
provide  technical  assistance  to 
administrators,  policymakers,  and 
representatives  of  public  and  private 
organizations  whose  activities  affect  the 
productivity,  independence,  and 

.community  integration  of  individuals 
with  disabilities. 


(Authority:  S«c.  204(b)(2)(A)(ii).(B)-(D),  and 
(FHI):  29  U.S.C.  762(b)(2)(A)(ii),  (BHD).  and 
(FHD) 

18.  Section  352.31  revising  paragraph 
(c)(2)(iii):  adding  (c)(2)(vi)  and  (vii); 
removing  the  word  "and"  at  the  end  of 
paragraph  (c)(2)(iv);  removing  the 
period,  and  adding  in  its  place  a 
semicolon  at  the  end  of  paragraph 
(c)(2)(v);  republishing  the  0MB  control 
number;  and  revising  the  authority 
citation  to  read  as  follows: 

%  352.31    What  selection  criteria  are  used 
under  this  program? 

•         •         •         *         • 

(c)  *  *  * 
(2)*   •   • 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
individuals  with  disabilities,  parents, 
and  others; 


(vi)  Widespread  dissemination  of 
findings  and  other  appropriate  materials 
to  providers  of  rehabilitation  and  other 
relevant  services  to  individuals  with 
disabilities,  individuals  with 
disabilities,  family  members  of 
individuals  with  disabilities,  and  other 
authorized  representatives,  advocates, 
and  organizations  that  provide 
information  and  support  to  individuals 
with  disabilities  and  their  fcunilies;  and 

(vii)  Dissemination  of  research 
findings  and  other  materials  in 
appropriate  formats  and  accessible 
media  for  use  by  individuals  with 
various  disabilities. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Sees.  202(e)  and  204(b)(2);  29 
U.S.C.  761a(e)  and  762(b)(2)) 

19.  Section  352.33  is  revised  to  read 
as  follows: 

§  352.33    What  is  the  project  period  of  a 
Rehabilitation  Research  and  Training 
Center? 

Awards  are  made  under  this  program 
for  a  period  of  five  years  except  that 
awards'may  be  made  for  a  lesser  period 
if— 

(a)  The  award  is  made  to  a  new 
recipient;  or 

(b)  The  award  supports  a  new 
research  area  or  an  innovative  approach 
to  a  research  area. 

(Authority:  Sec.  204(b)(2)(L):  29  U.S.C 
762(b)(2)(L)) 

20.  A  new  §  352.34  is  added  to  read 
as  follows: 


§352.34    What  other  factors  does  the 
Secretary  consider  In  making  an  award 
under  this  program? 

In  making  an  award  under  this 
progrtun,  the  Secretary  takes  into 
consideration  the  location  of  any 
proposed  Center  and  the  appropriate 
geographic  and  regional  allocation  of  all 
Centers. 

(Authority:  Sea  204(b)(2)a);  29  U.S.C. 
762(b)(2)0)) 

21.  The  authority  citation  in  §  352.40 
is  revised  to  read  as  follows: 

(Authority:  Section  204(b)(2);  29  U.S.C. 
762(b)(2)) 

22.  The  heading  of  peul  353  is  revised 
to  read  as  follows: 

PART  353— DISABILITY  AND 
REHABILfTATION  RESEARCH: 
REHABILITATION  ENGINEERING 
RESEARCH  CENTERS 

23.  The  authority  citation  for  part  353 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  762(b)(3),  unless 
otherwise  noted. 

24.  Section  353.1  is  revised  to  read  as 
follows: 

§  353.1    What  is  the  Rehabilitation 
Engineering  Research  Centers  program? 

Rehabilitation  Engineering  Research 
Centers  conduct  research, 
demonstration,  and  training  activities 
regarding  rehabilitation  technology — 
including  rehabiUtation  engineering, 
assistive  technology  devices,  and 
assistive  technology  services,  in  order  to 
enhance  the  opportiuiities  to  better  meet 
the  needs  of,  and  address  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 

(Authority:  Sec.  204(b)(3)(A):  29  U.S.C. 
762(b)(3)(A)) 

25.  Section  353.2  is  revised  to  read  as 
follows: 

§  353.2    Who  is  eligible  for  assistance 
under  this  program? 

A  public  or  private  entity,  including 
an  Indian  tribe  or  tribal  organization,  is 
eligible  to  receive  an  award  under  this 
program  if  the  entity  demonstrates  that 
the  Center  will  be  operated  by,  or  in 
collaboration  with,  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

(Authority:  Sec.  204(b)(3)(A);  29  U.S.C. 
762(b)(3)(A)) 

26.  Section  353.10  is  revised  to  read 
as  follows: 

§  353. 1 0    What  types  of  activities  are 
authorized  under  this  program? 

(a)  Rehabilitation  Engineering 
Research  Centers  shall  carry  out 


research  and  demonstration  activities 
throu^ — 

(1)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  solve  rehabilitation 
problems  and  remove  environmental 
barriers  through — 

(i)  Planning  and  conducting  research, 
including  cooperative  research  with 
pubhc  or  private  agencies  and 
organizations,  designed  to  produce  new 
scientific  knowledge  and  new  or 
improved  methods,  equipment,  or 
devices;  and 

(ii)  Studying  and  evaluating  the 
effectiveness  and  benefits  of  new  or 
emerging  technologies,  products,  or 
environments. 

(2)  Demonstrating  and 
disseminating — 

(i)  Innovative  models  for  the  delivery 
to  rural  and  urban  areas  of  cost-effective 
rehabilitation  technology  services  that 
will  promote  the  use  of  assistive 
technology  services;  and 

(ii)  Other  scientific  research  to  assist 
in  meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(3)  Conducting  research  and 
demonstration  activities  that  facilitate 
service  delivery  systems  change  by 
demonstrating,  evaluating, 
documenting,  and  disseminating — 

(i)  Consumer-responsive  and 
individual  and-family-centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of 
innovative,  cost-effective  rehabilitation 
technology  services  that  promote 
utilization  of  rehabilitation  devices;  and 

(ii)  Other  scientific  research  to  assist 
in  meeting  the  employment  and 
independent  living  needs  of,  and 
addressing  the  barriers  confronted  by 
individuals  with  disabilities,  including 
individuals  with  severe  disabilities. 

(b)  To  the  extent  consistent  with  the 
nature  and  type  of  research  or 
demonstration  activities  described  in 
paragraph  (a)  of  this  section,  the 
Rehabilitation  Engineering  Research 
Centers  shall  carry  out  research, 
training,  and  information  dissemination 
activities  by — 

(1)  Cooperating  with  programs 
established  under  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Pub.  L.  100- 
407),  and  other  regional  and  local 
programs,  to  provide  information  to 
individuals  with  disabilities  and  their 
parents,  family  members,  guardians, 
advocates,  or  authorized 
representatives,  to  increase  awareness 
and  understanding  of  how  rehabilitation 
technology  can  address  their  needs,  and 


the  range  of  options,  programs,  services, 
and  resources  available,  including 
financing  options  for  the  technology  and 
services  covered  by  the  area  of  focus  of 
the  Center; 

(2)  Providing  training  to  individuals, 
including  individuals  writh  disabilities, 
to  enable  them  to  become  rehabilitation 
technology  researchers  and  practitioners 
of  rehabilitation  technology;  and 

(c)  Responding,  through  research  or 
demonstration  activities,  to  the  needs  of 
individuals  with  all  types  of  disabilities 
who  may  benefit  from  the  application  of 
technology  within  the  area  of  focus  of 
the  Center. 

(Authority:  Sees.  204(b)(3);  29  U.S.C. 
762(bl(3)) 

27.  Section  353.31  is  amended  by 
adding  a  new  paragraph  (c)(4);  replacing 
the  colon  at  the  end  of  paragraph 
(b)(2)(vi)  with  a  period;  removing  the 
"and"  at  the  end  of  paragraph  (c)(2)(iv); 
removing  the  period  at  the  end  of 
paragraph  (c)(3)  and  adding,  in  its  place 
";  and";  republishing  the  OMB  control 
number;  and  revising  the  authority 
citation  to  read  as  follows: 

§  353.31     What  selection  criteria  are  used 
under  this  program? 

*         •         *         •         • 

(c)  *   •   * 

(4)  The  plan  provides  for  effective 
cooperation  with  appropriate  State, 
local,  and  regional  organizations  and 
projects  to  provide  information  to 
individuals  with  disabilities  and  their 
family  members,  advocates,  and 
representatives,  about  the  potential  uses 
and  benefits,  and  resources  for 
obtaining,  rehabilitation  technology. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 

(Authority:  Sees.  202(e)  and  204(b)(3):  29 
U.S.C.  761a(e)  and  762(b)(3)) 

28.  A  new  §  353.33  is  added  to  read 
as  follows: 

§  353.33    What  Is  the  project  period  of  a 
Rehabilitation  Engineering  Research 
Center? 

Awards  are  made  under  this  program 
for  a  period  of  five  years  except  that 
aweu^ds  may  be  made  for  a  lesser  period 
if— 

(a)  The  award  is  made  to  a  new 
recipient;  or 

(b)  The  award  supports  a  new 
research  area  or  an  innovative  approach 
to  a  research  area. 

(Authority:  Sec.  204(b)(3)(E);  29  U.S.C. 
762(b)(3)(E)) 

29.  A  new  §  353.40  is  added  to  read 
as  follows: 


§353.40    What  additional  requirements 
must  be  nnet  by  a  grantee  under  this 
program? 

(a)  A  Rehabilitation  Engineering 
Research  Center  shall  cooperate  with 
State  rehabilitation  agencies,  and  other 
local.  State,  regional,  and  national 
programs  and  organizations  developing 
or  delivering  rehabilitation  technology, 
including  State  programs  funded  under 
the  Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  of 
1988,  as  amended. 

(b)  A  Rehabilitation  Engineering 
Research  Center  funded  under  this 
program  shall  prepare  and  submit  to  the 
Secretary,  either  as  part  of  an 
application  for  continuation  of  a  grant 
or  as  part  of  a  final  report,  a  report  that 
dociunents  the  short-  and  long-term 
impact  of  the  center's  program  and 
program  outcomes  on  the  lives  of 
individuals  with  disabilities,  and  such 
other  information  as  the  Secretary  may 
request. 

(Authority:  Sec.  204(b)(3)(G);  29  U.S.C. 
762(b)(3)(G)) 

30.  A  new  §  353.41  is  added  to  read 
as  follows: 

§  353.41    What  Is  the  advisory  committee 
requirement  for  a  grantee  under  this 
program? 

A  Rehabilitation  Engineering 
Research  Center  that  conducts  research 
or  demonstration  activities  that  facilitate 
service  delivery  systems  change  shall 
have  an  advisory  committee  of  which 
the  majority  of  the  members  are 
individuals  with  disabilities  who  are 
users  of  rehabilitation  technology,  or  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  users  of  assistive  technology. 

(Authority:  Sees.  204(b)(3)(D)(ii);  29  U.S.C. 
762(b)(3)(D)(ii)) 

PART  356— DISABILITY  AND 
REHABILITATION  RESEARCH: 
RESEARCH  FELLOWSHIPS 

31.  Section  356.3(c)  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  356.3    What  regulations  apply  to' this 
program? 

*         •         *         *         • 

(c)(1)  Subject  to  the  additional 
requirement  in  paragraph  (c)(2)  of  this 
section,  34  CFR  part  97,  PROTECTION 
OF  HUMAN  SUBJECTS. 

(2)  When  an  IRB  reviews  research  that 
purposefully  requires  inclusion  of 
children  with  disabilities  or  individuals 
wi\h  mental  disabilities  as  research 
subjects,  the  IRB  must  include  at  least 
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one  person  primarily  concerned  with 
the  welfare  of  these  research  subjects. 
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WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON.  DC 

April  20  at  9:00  am 

Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW.. 

Washington,  DC  (3  blocks  north  of  Union 
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OEPARTMErfT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  946 

(Docket  No.  FV95-846-1IFR] 

Irish  Potatoes  Grown  in  Washington; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  946  for  the  1995-96  fiscal 
period.  Authorization  of  this  budget 
enables  the  State  of  Washington  Potato 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  July  1,  1995,  through 
June  30,  1996.  Comments  received  by 
May  8, 1995.  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 


Vegetable  Division,  AMS.  USDA,  Green- 
Wyatt  Federal  Building,  room  369,  1220 
Southwest  Third  Avenue.  Portland.  OR 
97204,  telephone  503-326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  113  and  Order  No.  946,  both  as 
amended  (7  CFR  part  946),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Washington.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  Washington  potatoes  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
potatoes  handled  during  the  1995-96 
fiscal  period,  which  begins  July  1,  1995. 
and  ends  June  30, 1996.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
.on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Washington  potatoes  under 
this  marketing  order,  and  approximately 
50  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Washington  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
State  of  Washington  Potato  Committee, 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Washington  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Washington  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

The  Committee  met  February  22, 
1995,  and  unanimously  recommended  a 
1995-96  budget  of  $42,300,  $4,200  more 
than  the  previous  year.  Budget  items  for 
1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Miscellaneous, 
$2,000  ($1,500),  audit,  $1,500  ($1,000). 
and  compliance  audits,  $6,000  ($5,200). 
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The  Committee  also  recommended 
workman's  compensation  tax  expenses 
of  S400  for  which  no  funding  was 
recommended  last  year  and  $17,400  for 
an  agreement  with  the  Washington  State 
Potato  Commission  to  provide  certain 
services  to  the  Committee  as  specified 
in  the  agreement.  Included  in  the 
$17,400  for  this  year  are  salaries  and 
salary  expenses  which  were  budgeted 
separately  last  year  at  $11,200  and 
$1,800  and  other  expenses  which  were 
$2,400  for  last  year.  In  this  year's 
budget,  theae  items  are  included  under 
the  Commission  agreement. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,003  per  hundredweight.  $0,002  less 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of  9 
million  hundredweight,  will  yield 
$27,000  in  asaetsment  income.  This, 
along  with  $15,300  from  the 
Committee's  authorized  reserve  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  as  of  January  31 . 
1995.  were  $75,025.  which  is  within  the 
maximum  permitted  by  the  order  of  two 
fiscal  periods'  expenses. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  beneHts  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  e^ect  because:  (1)  "The 
Committee  needs  to  have  sufHcient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis:  (2)  the 
flscal  period  begins  on  )uly  1,  1995.  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  Hscal  period 
apply  to  all  asses.sable  potatoes  handled 
during  the  fiscal  period:  (3)  handlers  are 
aware  of  this  rule  which  was 
unanimously  recommended  by  the 
Committee  at  c  public  meeting  and  is 
similar  to  other  budget  rules  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 


all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Sub^ecU  in  7  CFR  Part  946 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  946  is  amended  as 
follows: 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  946  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  $  946.247  is  added  to  read 
as  follows: 

Note:  This  lection  will  not  appear  in  the 
Code  of  Federal  Regulations. 

f  944.247    Expenses  and  assessment  rats. 

Expenses  of  $42,300  by  the  State  of 
Washington  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,003  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  lune  30.  1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  March  31. 1995. 
Sharon  Bomer  Lsuritsen. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-8425  Filed  4-5-95:  8:45  ami 
aiLUNOOOlM  941S-«-# 


7  CFR  Part  985 

(FV96-985-21FR] 

Spearmint  Oil  Produced  In  the  Far 
West;  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  Class  3 
(Native)  Spearmint  Oil  for  the  1994-95 
Marketing  Year 

AGENCY:  Agricuhural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  final  rule 
increases  the  quantity  of  Class  3  (Native) 
spearmint  oil  produced  in  the  Far  West 
that  handlers  may  purchase  from,  or 
handle  for.  producers  during  the  1994- 
95  marketing  year.  This  rule  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 


maintain  stability  in  the  Far  West 
spearmint  oil  market. 

EFFECTIVE  DATE:  April  6.  1995; 
comments  received  by  May  8. 1995  will 
be  considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  room  2525.  South  Building.  P.O. 
Box  96456.  Washington.  DC.  20O9O- 
6456:  Fax:  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours., 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ).  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  1220 
SW.  Third  Avenue,  room  369.  Portland. 
Oregon  97204-2807;  telephone:  (503) 
326-2724;  or  Caroline  C.  Thorpe. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  room  2525.  South 
Building.  P.O.  Box  96456.  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
8139 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  Part  985).  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington.  Idaho, 
Oregon,  and  designated  parts  of 
California.  Nevada.  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increases  the  quantity  of  Class 
3  spearmint  oil  produced  in  the  Far 
West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31,  1995.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  eight  spearmint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  260  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  260  producers, 
approximately  160  producers  hold  Class 
1  (Scotch)  spearmint  oil  allotment  base, 
and  approximately  145  producers  hold 
Class  3  (Native)  spearmint  oil  allotment 
base.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  minority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
may  be  classified  as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  are  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 


Washington.  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  accounts  for  approximately 
75  percent  of  the  annual  U.S. 
production  of  spearmint  oil. 

This  rule  increases  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  fi"om,  or  handle  for,  producers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31, 1995.  This  rule 
increases  the  salable  quantity  fi"om 
1,287.680  pounds  to  1.358,404  pounds 
and  the  allotment  percentage  from  66 
percent  to  70  percent  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percer.tage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  initial  salable  quantities  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1994-95 
marketing  year  were  recommended  by 
the  Committee  at  its  October  6,  1993, 
meeting.  The  Committee  recommended 
salable  quantities  of  723,326  pounds 
and  897,388  pounds,  and  allotment 
percentages  of  41  percent  and  46 
percent,  respectively,  for  Scotch  and 
Native  spearmint  oils.  A  proposed  rule 
was  published  in  the  December  21, 
1993,  issue  of  the  Federal  Register  (58 
FR  67378).  Comments  on  the  proposed 
rule  were  solicited  from  interested 
persons  until  January  20,  1994.  No 
comments  were  received.  Accordingly, 
based  upon  analysis  of  available 
information,  a  final  rule  establishing  the 
salable  quantities  and  allotment 
percentages  for  Scotch  and  Native 
spearmint  oils  for  the  1994-95 
marketing  year  was  published  in  the 
March  16, 1994,  issue  of  the  Federal 
Register  (59  FR  12151). 

At  its  June  14,  1994,  teleconference 
meeting,  the  Committee  recommended 
that  the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil  for 
the  1994-95  marketing  year  be 
increased.  The  Committee 
recommended  that  the  Native  spearmint 
oil  salable  quantity  be  increased  from 
897,388  pounds  to  1,092,577  pounds, 
and  that  the  allotment  percentage,  based 
on  a  revised  total  allotment  base  of 
1,951,032  pounds,  be  increased  from  46 


to  56  percent  resulting  in  a  195,189 
pound  increase  in  the  salable  quantity. 

An  interim  final  rule  was  published 
in  the  August  26, 1994,  Federal  Register 
(59  FR  44028).  Comments  on  the  interim 
rule  were  solicited  fi-om  interested 
persons  until  September  26, 1994.  No 
comments  were  received. 

At  its  October  5, 1994,  meeting,  the 
Committee  recommended  that  the 
salable  quantities  for  Scotch  and  Native 
spearmint  oils  for  the  1994-95 
marketing  year  be  increased  from 
723,326  pounds  to  811,516  pounds,  and 
from  1,092,577  pounds  to  1,287,680 
pounds,  resi>ectively.  Based  on  a  revised 
total  allotment  base  of  1,763,795 
pounds,  the  Committee  recommended 
that  the  allotment  percentage  for  Scotch 
spearmint  oil  be  increased  from  41 
percent  to  46  percent,  resulting  in  an 
88,190  pound  increase  in  the  salable 
quantity.  Further,  based  on  the  revised 
total  allotment  base  published  in  the 
August  26. 1994,  Federal  Register  (59 
FR  44028).  the  Committee 
recommended  that  the  allotment 
percentage  for  Native  spearmint  oil  be 
increased  from  56  percent  to  66  percent, 
resulting  in  a  195.103  pound  increase  in 
the  salable  quantity. 

An  interim  final  rule  amending  the 
August  26, 1994,  rule  was  published  in 
the  October  31. 1994.  Federal  Register 
(59  FR  54376).  Comments  on  the  interim 
rule  were  solicited  from  interested 
persons  until  November  30.  1994.  No 
comments  were  received. 

Accordingly,  based  upon  an  analysis 
of  available  information,  a  final  rule 
finalizing  the  1994-95  salable  quantities 
and  allotment  percentages  was 
published  in  the  February  2, 1995, 
Federal  Register  (60  FR  6392). 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  at  its  February  22, 1995, 
meeting,  the  Committee  recommended, 
with  one  member  voting  in  opposition, 
that  the  salable  quantity  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year  be  increased  from  1,287,680 
pounds  to  1,358,404  pounds.  The 
member  voting  in  opposition  favored 
the  establishment  of  a  lower  salable 
quantity  that  would  have  resulted  in  a 
lower  allotment  percentage.  Based  on 
the  revised  total  allotment  base  of 
1,951,032  pounds,  the  allotment 
percentage  for  Native  spearmint  oil  is 
increased  from  66  percent  to  70  percent, 
resulting  in  a  70,724  pound  increase  in 
the  salable  quantity. 

Native  Spearmint  Oil  Recommendations 

(1)  Salable  Quantity 

October  6, 1993 897.388  pounds 

June  14.  1994 1,092.577  pounds 

October  5, 1994 1,287.680  pounds 
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February  22.  IMS 1.358.404  pounds 

(2)  ToUl  Allotment  Base 

October  6. 1M3 1.950.S43  pounds 

June  14.  1994 1,951.032  pounds 

October  5.  1994 1,951.032  pounds 

Febniary  22.  1995 1,951.032  pounds 

(3)  Allotment  Percentage 

October  6. 1993 46  percent 

June  14. 1994 56  percent 

October  5.  1994 66  percent 

February  22.  1995 70  percent 

In  making  this  latest  recommendation 
the  Committee  considered  all  available 
information  on  supply  and  demand. 

As  of  February  22.  1995.  the 
Committee  reports  that  of  the  1994—95 
marketing  year  Scotch  and  Native 
spearmint  oil  salable  quantities  of 
811.516  pounds  and  1.287.680  pounds, 
respectively.  154.375  pounds  and 
70,840  pounds  remained  available  for 
handling.  Handlers  have  indicated  that 
the  available  supply  of  Scotch 
spearmint  oil  is  adequate  to  meet 
anticipated  demand  through  May  31. 
1995.  However,  handlers  have  indicated 
that  demand  for  Native  spearmint  oil 
may  be  as  high  as  100.000  pounds  for 
the  remainder  of  this  marketing  year. 
This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  the  Scotch  and  Native 
spearmint  oil  salable  quantities  and 
allotment  percentages  for  the  1994-95 
marketing  year,  nor  was  it  foreseen 
when  the  Committee  made  its  June  14 
and  October  5.  1994.  recommendations 
for  increasing  the  Native  spearmint  oil 
salable  quantity  and  allotment 
percentage. 

The  recommended  salable  quantity  of 
1,358.404  pounds  of  Native  spearmint 
oil  (an  increase  of  70.724  pounds), 
combined  with  the  June  1. 1994,  carry- 
in  of  19.139  pounds,  results  in  a  revised 
1994-95  available  supply  of  1.377.543 
pounds.  The  revised  available  supply  of 
Native  spearmint  oil  is  approximately 
300,000  pounds  higher  than  the  annual 
average  of  sales  for  the  past  five  years. 
The  Committee  anticipates  that 
foreseeable  demand  for  Native 

rarmint  oil  will  be  adequately  met  for 
remainder  of  the  1994-95  marketing 
year. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  70 
percent  should  be  established  for  Native 
s{)earmint  oil  for  the  1994-95  marketing 
year.  This  percentage  will  provide  an 
increased  salable  quantity  of  1,358,404 
pounds  of  Native  spearmint  oil. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed,  flnal. 
and  interim  final  rules  in  connection 
with  the  establishment  of  the  salable 
quantities  and  allotment  percentages  for 
Scotch  and  Native  spearmint  oils  for  the 
1994-95  marketing  year,  the 
Committee's  recommendation  and  other 
available  information,  it  is  found  that  to 
revise  section  985.213  (60  FR  6392)  to 
change  the  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil.  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  interim  Hnal  rule 
increases  the  quantity  of  Native 
spearmint  oil  that  may  be  marketed 
immediately;  (2)  Handlers  and 
producers  should  be  apprised  as  soon  as 
possible  of  the  salable  quantity  and 
allotment  percentage  of  Native 
spearmint  oil  contained  in  this  interim 
final  rule;  and  (3)  This  rule  provides  a 
30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  Hnalization  of  this  rule. 

List  of  Subiects  in  7  CFR  Fart  98S 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.213  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

f  085.21 3    Salable  quantities  and  allotment 
percentages — 1994-85  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1,  1994,  shall  be  as  follows: 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  1,358,404  pounds  and  an 
allotment  percentage  of  70  percent. 


Dated:  March  31. 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
jFR  Doc.  95-6426  Filed  4-5-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  20a 

[Regulation  H;  Docket  No.  R-0e73] 

Membership  of  State  Banking 
institutions  In  the  Federal  Reserve 
System 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  interpretation. 

SUMMARY:  The  Board  is  issuing  an 
interpretation  of  the  provisions  of  its 
Regulation  H.  Membership  of  State 
Banking  Institutions  in  the  Federal 
Reserve  System,  concerning  the 
establishment  of  loan  production  offices 
and  "back  office"  facilities  by  state 
member  banks.  The  interpretation 
provides  that  a  state  member  bank  may 
establish  a  back  office  facility  that  is  not 
accessible  to  the  public  without  such  a 
facility  being  considered  to  be  a  branch. 
The  interpretation  also  provides  that 
loans  originated  by  a  loan  production 
office  may  be  approved  at  a  back  oHice 
location,  rather  than  at  the  main  office 
or  a  branch  of  the  bank,  without  the 
loan  production  office  being  considered 
to  be  a  branch,  if  the  proceeds  of  loans 
originated  by  the  loan  production  office 
are  received  by  customers  at  locations 
other  than  a  loan  production  office  or 
back  office  facility.  This  interpretation 
is  intended  to  provide  parity  between 
state  member  banks  and  national  banks 
with  respect  to  the  establishment  of  loan 
production  offices  and  back  office 
facilities. 

EFFECTIVE  DATE:  April  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawranne  Stewart.  Senior  Attorney 
(202/452-3513),  Legal  Division.  For  the 
hearing  impaired  only.. 
Telecommunications  Device  for  the  Deaf 
("TDD"),  Dorothea  Thompson  (202/ 
452-3544). 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  acquisition  of  a  . 
mortgage  company  by  a  state  member 
bank,  the  Board  has  been  asked  to 
consider  two  issues  with  respect  to  the 
types  of  facilities  that  a  state  member 
bank  may  establish  to  engage  in 
activities  related  to  lending  at  locations 
that  are  not  approved  branches:  (1) 
Whether  a  state  member  bank  may 
establish  a  "back  office"  facility  that  is 
not  accessible  to  the  public  without 


such  a  facility  being  considered  to  be  a 
branch  of  the  bank;  and  (2)  whether  a 
loan  production  oHice  will  be 
considered  to  be  a  branch  of  the  bank 
if  it  takes  loan  applications  and 
performs  related  functions,  but  the  loans 
are  approved  at  locations  other  than  an 
approved  branch  or  main  office  of  the 
bank.  Under  the  Board's  prior 
interpretation  concerning  loan 
production  offices,  published  at  12  CFR 
250.141,  an  office  that  engaged  in  loan 
origination  activities  was  not  considered 
to  be  a  branch  when  the  loans  were 
approved  and  funds  disbursed  at  the 
head  office  or  a  branch  of  the  bank. 
"Back  office"  facilities  that  are  not 
accessible  to  the  public  were  not 
addressed  in  the  prior  interpretation. 

State  member  banks  are  subject  to  the 
same  limitations  on  branching  as 
national  banks.'  Under  the  McFadden 
Act,  national  banks  may  establish 
branches  only  at  locations  at  which  a 
state  bank  would  be  permitted  to 
estabHsh  a  branch. ^  Interpreting  the 
branching  restrictions  of  the  McFadden 
Act,  the  Supreme  Court  has  stated  that 
the  purpose  of  the  McFadden  Act  was 
to  maintain  competitive  equality 
between  national  and  state  banks,  and 
that  the  determination  as  to  whether  a 
facility  was  a  branch  must  be  based  on 
the  convenience  of  the  customer,  rather 
than  on  the  technical  or  legal 
relationship  between  the  customer  and 
the  bank.  3  In  later  cases  addressing 
automated  teller  machines,  the  courts 
generally  have  rejected  arguments  that 
money  is  lent  at  the  time  and  place 
where  a  loan  or  line  of  credit  is 
approved,  and  instead  found  that  money 
is  lent  for  the  purposes  of  the  McFadden 
Act  when  the  customer  actually  receives 
the  funds  and  interest  begins  to  run  on 
the  loan.* 


'  Federal  Reserve  Ad.  section  9.  paragraph  3  (12 
U.S.C.  321):  Regulation  H.  §  20a9  (12  CFR  208.9). 

2 12  U.S.C.  36(c).  Under  the  McFadden  Act. 
"branch"  is  deflned  to  include  "any  branch  banli. 
branch  offlce.  branch  agency,  additional  office,  or 
any  branch  place  of  business  ...  at  which  deposits 
are  received,  or  checks  are  paid,  or  money  lent."  12 
U.S.C.  36(0. 

^  First  National  Bank  of  Plant  City  v.  Dickinson. 
396  U.S.  122  (1969). 

*  E.g..  IBAA  V.  Smith.  534  F.2d  921  (D.C.  Cir. 
1976):  Colorado  ex  re/.  State  Bank  Brd.  v.  First  Natl 
Bank.  540  F.  2d  497  (10th  Cir.  1976):  Illinois  v. 
Continental  Illinois  NTS-SA.  409  F.  Supp.  1 167 
(N.D.  III.  1975).  affd  in  relevant  part,  536  F.2d  176 
(7lh  Cir.  1976).  cert,  denied.  429  U.S.  871  (1976). 
Only  one  federal  district  court  case  stands  in  which 
the  court  concluded  that  a  loan  is  made  at  the  time 
that  the  bank  and  its  customer  reach  agreement  on 
the  terms  of  the  loan,  and  not  at  a  location  where 
only  the  proceeds  of  the  loan  are  disbursed.  See 
Oklahoma  ex.  rel.  State  Banking  Board  v.  Utica 
Natl  Bank  and  Trust.  409  F.  Supp.  71  (N.D.  Okla. 
1975).  This  decision  was  criticized  in  each  of  the 
appellate  court  opinions  that  have  addressed  this 
issue. 


The  Board  previously  had  determined 
that  an  office  engaged  in  preliminary  or 
servicing  functions,  such  as  soliciting 
loan  applications  and  assembling  credit 
information,  is  not  lending  money  and 
therefore  is  not  a  "branch"  for  the 
purposes  of  the  McFadden  Act  if  the 
loans  originated  by  the  ofHce  are 
approved  and  the  funds  disbursed  at  the 
main  office  or  an  approved  branch  of 
the  bank.*  Whether  a  loan  production 
office  should  be  considered  to  be  a 
branch  if  loans  originated  by  the  office 
are  approved  at  locations  other  than  the 
main  office  or  a  branch  of  the  bank 
therefore  depends  on  whether  the 
location  where  loan  approval  takes 
place  enhances  the  convenience  to  the 
customer  and  therefore  provides  a 
competitive  advantage  to  the  bank. 

Back  office  facilities  that  are  not 
accessible  to  the  public  are  not  visited 
by  customers  and  do  not  appear  to 
provide  customers  of  the  bank  with  any 
greater  level  of  convenience.  From  the 
point  of  view  of  a  customer  whose  loan 
has  been  originated  at  a  loan  production 
office,  there  does  not  appear  to  be  any 
difference  in  the  convenience  based  on 
whether  the  loan  is  approved  at  the  back 
office  facility  or  at  a  branch  of  a  bank, 
as  it  is  unlikely  that  the  customer  will 
visit  either  location. 

Accordingly,  the  Board  has  concluded 
that,  insofar  as  federal  law  is  concerned, 
a  state  member  bank  may  establish  a 
back  office  facility  without  such  a 
facility  being  considered  to  be  a  branch. 
The  Board  also  has  determined  that 
loans  originated  by  a  loan  production 
office  may  be  approved  at  a  back  office 
location,  rather  than  at  the  main  office 
or  a  branch  of  the  bank,  without  the 
loan  production  office  being  considered 
to  be  a  branch  under  federal  law,  if  the 
proceeds  of  loans  originated  by  the  loan 
production  office  are  received  by  the 
customer  at  locations  other  than  a  loan 
production  office  or  back  office  facility. 
This  interpretation  supersedes  those 
portions  of  the  Board's  prior 
interpretation,  published  at  12  CFR 
250.141.  that  concern  loan  production 
offices. 

Administrative  Procedures  and 
Regulatory  Flexibility  Acts 

The  provisions  of  the  Administrative 
Procedures  Act  concerning  notice  and 
comment  are  not  applicable  to 
interpretative  rules.  5  U.S.C.  553(b). 
Because  no  notice  of  proposed 
rulemaking  is  required,  a  statement 
concerning  the  effects  of  the  rule  on 
small  entities  is  also  not  required  under 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
604.  The  Board  notes,  however,  that  the 


» 12  CFR  250.141 


interpretation  provides  greater 
flexibility  to  state  member  banks  of  all 
sizes  in  structuring  their  activities. 

List  of  Subjects  in  12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
Banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  208  is  amended 
as  set  forth  below: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  36.  248(a).  248(c), 
321-338a,  371d,  461,  481-486.  601,  611, 
1814,  1823(j).  1828(o).  18310,  1831{>-1,  3105. 
3310.  3331-3351,  and  3906-3909: 15  U.S.C. 
78b,  781(b),  781(g),  781(i).  78o-4(c)(5),  78q, 
78q-l.  and  w;  31  U.S.C.  5318. 

2.  In  Subpart  E,  §  208.123  is  added  in 
numerical  order  to  read  as  follows: 

§  208. 1 23    Loan  production  offices  and 
"back  office "  facilities. 

(a)  Scope.  The  Board  has  considered 
two  issues: 

(1)  Whether  a  state  member  bank  may 
establish  a  "back  office"  facility  that  is 
not  accessible  to  the  public  and  is  not 
visited  by  customers  without  such  a 
facility  being  considered  to  be  a  branch 
of  the  bank;  and 

(2)  Whether  a  loan  production  office 
will  be  considered  to  be  a  branch  of  the 
bank  if  it  takes  loan  applications  and 
performs  related  functions,  but  the  loans 
are  approved  at  locations  other  than  an 
approved  branch  or  main  office  of  the 
bank  and  funds  are  not  disbursed  at  the 
loan  production  office. 

(b)  Authority.  State  member  banks  are 
subject  to  the  same  limitations  on 
branching  as  national  banks.  Federal 
Reserve  Act,  section  9.  paragraph  3  (12 
U.S.C.  321).  Under  the  McFadden  Act 
(44  Stat.  1228),  national  banks  may 
establish  branches  within  a  state  only  at 
locations  at  which  a  state  bank  would  be 
permitted  to  establish  a  branch.  12 
U.S.C.  36(c).  For  the  purposes  of  the 
McFadden  Act,  "branch"  is  defined  to 
include  "any  branch  bank,  branch 
office,  branch  agency,  additional  office, 
or  any  branch  place  of  business  •   *   • 

at  which  deposits  are  received,  or 
checks  are  paid,  or  money  lent."  12 
U.S.C.  36(f).  Interpreting  the  branching 
restrictions  of  the  McFadden  Act,  the 
Supreme  Court  has  stated  that  the 
purpose  of  the  McFadden  Act  was  to 
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maintain  competitive  equality  between 
national  and  state  banks,  and  that  the 
determination  as  to  whether  a  facility 
was  a  branch  must  be  based  on  the 
convenience  of  the  customer,  rather 
than  on  the  technical  or  legal 
relationship  between  the  customer  and 
the  bank.  In  later  cases  addressing 
automated  teller  machines,  the  courts 
generally  have  rejected  arguments  that 
money  is  lent  at  the  time  and  place 
where  a  loan  or  line  of  credit  is 
approved,  and  instead  found  that  money 
is  lent  for  the  purposes  of  the  McFadden 
Act  when  the  customer  actually  receives 
the  funds  and  interest  begins  to  run  on 
the  loan.  See.  e.g..  IBAA  v.  Smith.  534 
F.2d  921  (D.C.  Cir.  1976). 

(c)  Interpretation.  The  Board 
previously  had  determined  that  an 
office  engaged  in  preliminary  or 
servicing  functions  is  not  lending 
money  and  therefore  is  not  a  "branch" 
for  the  purposes  of  the  McFadden  Act 
if  the  loans  originated  by  the  office  are 
approved  and  the  funds  disbursed  at  the 
main  office  or  an  approved  branch  of 
the  bank.  See  12  CFR  250.141.  Whether 
a  loan  production  office  should  be 
considered  to  be  a  branch  if  loans 
originated  by  the  office  are  approved  at 
locations  other  than  the  main  office  or 
a  branch  of  the  bank  depends  on 
whether  the  location  where  loan 
approval  takes  place  enhances  the 
convenience  to  the  customer  and 
therefore  provides  a  competitive 
advantage  to  the  bank.  Back  office 
facilities  that  are  not  accessible  to  the 
public  are  not  visited  by  customers  and 
do  not  appear  to  provide  customers  of 
the  bank  with  {my  greater  level  of 
convenience.  From  the  point  of  view  of 
a  customer  whose  loan  has  been 
originated  at  a  loan  production  office, 
there  does  not  appear  to  be  any 
difference  in  the  convenience  based  on 
whether  the  loan  is  approved  at  the  back 
office  facility  or  at  a  branch  of  a  bank, 
as  it  is  unlikely  that  the  customer  will 
visit  either  location.  Based  on  this 
analysis,  the  Board  has  concluded  that 
a  state  member  bank  may  establish  a 
back  office  facility  without  such  a 
facility  being  considered  to  be  a  branch 
for  the  purposes  of  the  McFadden  Act. 
The  Board  also  has  determined  that 
loans  originated  by  a  loan  production 
office  may  be  approved  at  a  back  office 
location,  rather  than  at  the  main  office 
or  a  branch  of  the  bank,  without  the 
loan  production  office  being  considered 
to  be  a  branch,  provided  that  the 
proceeds  of  loans  originated  by  the  loan 
production  office  are  received  by  the 
customer  at  locations  other  than  a  loan 
production  office  or  back  office  facility. 
This  interpretation  supersedes  the 


Board's  prior  interpretation,  published 
at  12  CFR  250.141.  as  it  applies  to  loan 
production  offices. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  31, 1995. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  95-B404  Filed  4-5-95;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Accounting  and  Financial 
Reporting  Standards 

AGENCY:  Small  Business  Administration. 
ACnON:  Interim  final  rule;  reopening  of 
comment  period. 

summary:  On  February  7, 1995,  the 
Small  Business  Administration  (SBA) 
published  an  interim  final  rule  which 
updated  the  standards  for  accounting 
and  financial  reporting  by  Small 
Business  Investment  Companies 
(SBICs),  as  well  as  the  guidelines  for 
independent  public  accountants 
performing  audits  of  SBIC  financial 
statements.  The  interim  final  rule 
established  a  final  date  for  comments  to 
be  submitted  to  SBA  of  March  9, 1995. 
SBA  is  reopening  that  comment  period 
until  April  30,  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  April  30,  1995. 
ADDRESSES:  Written  comments  should 
be  sent  to  Robert  D.  Stillman,  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  Suite  6300, 
409  3rd  Street  SW.,  6th  floor, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Fendler,  Office  of  Program 
Support;  telephone  no.  (202)  205-7559. 
SUPPLEMENTARY  INFORMATION:  SBA 
published  an  interim  final  rule  on 
February  7, 1995  (60  FR  7392)  which 
updated  and  reorganized  the  accounting 
standards  for  the  SBIC  program.  The 
purpose  of  the  revisions  was  to  reflect 
recent  changes  in  the  SBIC  program 
mandated  by  the  Small  Business 
Investment  Act  of  1958.  as  amended,  as 
well  as  changes  in  generally  accepted 
accounting  principles. 

The  publication  of  the  interim  final 
rule  took  place  at  a  time  when  many 
SBICs  were  in  the  midst  of  preparing 
their  audited  year  end  financial 
statements.  Thus,  a  number  of  SBICs 
and  their  independent  public 
accountants  may  not  have  had  sufficient 
time  to  review  the  rule  and  to  prepare 
and  submit  comments  to  SBA. 


Therefore,  the  comment  period  is 
hereby  reopened  and  SBA  will  accept 
comments  on  the  interim  final  rule  until 
April  30.  1995. 

Dated:  March  31. 1995. 
Philip  Lader, 
Administrator. 
[FR  Doc.  95-8475  Filed  4-5-95:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-32-AD;  Amendment 
39-6185;  AD  »5-0«-S1] 

Airworthiness  Directives;  Lockheed 
Model  L-1 01 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T95-06-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Lockheed  Model  L-101 1-385  series 
airplanes  by  individual  telegrams.  This 
AD  requires  inspection  to  detect 
corrosion,  seveiW  braided  strands,  or 
fuel  leakage  of  the  fuel  feed  line  hose 
assembly  on  engine  number  two;  and 
subsequent  inspection  or  replacement  of 
the  fuel  hose  with  a  serviceable  part,  if 
necessary.  This  AD  also  requires 
treatment  of  the  ends  of  the  fuel  hose 
and  modification  of  the  heat-shrunk 
plastic  cover  and  steel  identification 
band  area.  This  amendment  is  prompted 
by  a  report  of  failure  of  an  aluminum- 
braided  flexible  fuel  hose  on  a  Model  L- 
1011-385  series  airplane  due  to 
corrosion.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
flexible  fuel  hose,  which  could  result  in 
failure  of  an  engine,  loss  of  fuel,  and  a 
resultant  fire. 

DATES:  Effective  April  21,  1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T95-06-51,  issued 
March  9, 1995,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  21, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  6.  1995. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
32-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Lockheed 
Aeronautical  Systems  Support  Company 
(LASSC),  Field  Support  Department, 
Dept.  693,  Zone  0755,  2251  Uke  Park 
Drive,  Smyrna,  Georgia  30080.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office.  Campus  Building. 
1701  Columbia  Avenue,  Suite  2-160. 
College  Park.  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maddie  Miguel.  Aerospace  Engineer, 
Propulsion  Branch.  ACE-115A,  FAA. 
Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office.  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7372;  fax 
(404)  305-7348. 

SUPPLEMENTARY  INFORMATION:  On  March 
9,  1995,  the  FAA  issued  telegraphic  AD 
T95-06-51,  which  is  applicable  to 
certain  Lockheed  Model  L-101 1-385 
series  airplanes.  That  action  was 
prompted  by  a  report  of  failure  of  an 
aluminum-braided  flexible  fuel  hose  on 
a  Model  L-101 1-385  series  airplane  due 
to  corrosion.  This  condition,  if  not 
corrected,  could  result  in  failure  of  an 
engine,  loss  of  fuel,  and  a  resultant  fire. 

The  FAA  received  a  report  of  failure 
of  an  aluminum-braided  flexible  fuel 
hose  located  immediately  aft  of  the 
fuselage  rear  pressure  bulkhead  on  a 
Model  L-101 1-385  series  airplane. 
Ground  maintenance  personnel  found  a 
fuel  leak  when  the  airplane  arrived  at 
tlie  gate  after  landing. 

The  operator  performed  a  preliminary 
investigation  of  the  fuel  hose,  and 
discovered  that  it  was  about  75  percent 
severed  at  a  point  approximately  7.0 
inches  from  the  inboard  end.  Inspection 
of  the  aluminum  braiding  in  the  area  of 
the  failure  revealed  that  the  braided 
strands  were  corroded  and  brittle.  The 
corrosion  occurred  in  an  area  of  the 
stainless  steel  identification  band, 
which  has  a  translucent  heat-shrunk 
plastic  cover.  The  operator  conducted 
subsequent  inspections  of  its  fleet  and 
found  two  airplanes  (out  of  a  fleet  of 
five  airplanes)  having  corroded  braided 
material  in  the  area  of  the  identification 


band.  The  cause  of  this  corrosion  has 
not  been  determined. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-28- 
A091.  dated  March  8, 1995,  which 
describes  procedures  for  a  visual 
inspection  to  detect  corrosion,  severed 
braided  strands,  or  fuel  leakage  of  the 
fuel  feed  line  hose  assembly  on  engine 
number  two;  and  inspections  to  detect 
ballooning  of  the  fuel  hose,  or 
replacement  of  the  fuel  hose  with  a 
serviceable  part,  if  necessary.  The 
service  bulletin  also  describes 
procedures  for  treatment  of  the  ends  of 
the  hose,  and  modification  of  the  heat- 
shrunk  plastic  cover  and  steel 
identification  band  area. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T95-06-51. 
The  AD  requires  an  inspection  to  detect 
corrosion,  severed  braided  strands,  or 
fuel  leakage  of  the  fuel  feed  line  hose 
assembly  on  engine  number  two;  and 
inspections  to  detect  ballooning  of  the 
fuel  hose,  or  replacement  of  the  fuel 
hose  with  a  serviceable  part,  if 
necessary.  The  AD  also  requires 
treatment  of  the  ends  of  the  fuel  hose; 
and  modification  of  the  heat-shrunk 
plastic  cover  and  steel  identification 
band  area.  Replacement  of  the  fuel  hose 
with  a  serviceable  part,  if  accomplished, 
terminates  the  requirements  of  this  AD. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  March  9, 1995.  to 
all  known  U.S.  owners  and  operators  of 
Lockheed  Model  L-101 1-385  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 


compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-32-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


A091.  dated  March  8,  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Lockheed  Aeronautical  Systems  Supp>ort 
Company  (LASSC).  Field  Support 
Department,  Dept,  693,  Zone  0755.  2251  Lake 
Park  Drive,  Smyrna,  Georgia  30080.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW..  Renton.  Washington:  or  at  the  FAA. 
Small  Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160.  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
April  21 ,  1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T95-06-51, 
issued  on  March  9,  1995,  which  contained 
the  requirements  of  this  amendment. 

Issued  io  Renton,  Washington,  on  March 
27. 1995. 
DaireU  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-8080  Filed  4-5-95;  8:45  am] 
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that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "signiflcant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  nied.  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [Amendwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SS-06-51     Lockh««d  Aeronautical  Sjrstonu 

Company:  Amendment  39-9185.  Docket 

95-NM-32-AD. 
Applicability:  Model  L-101 1-385  series 
airplanes;  as  listed  in  Lockheed  Service 
Bulletin  093-28-A091.  dated  March  8.  1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  refMired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification. 
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alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  flexible  fuel  hose, 
accomplish  the  following: 

(a)  Within  100  hours  time-in-service  or  10 
days  after  the  effective  date  of  this  AD. 
whichever  occurs  first;  Accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD  in  accordance  with  Lockheed 
Service  Bulletin  093-28-A091 ,  dated  March 
8, 1995. 

(1)  Perform  a  visual  inspection  to  detect 
corrosion,  severed  braided  strands,  or  fuel 
leakage  of  the  fuel  feed  line  hose  assembly, 
part  number  (P/N)  96715-107  (Lockheed  P/ 
N  740970-107),  on  engine  number  two.  And 

(2)  Treat  the  ends  of  the  fuel  hose  where 
the  collars  are  clamped  to  the  braided 
strands,  and  modify  the  heat-shrunk  plastic 
cover  and  steel  identification  band  area. 

(b)  If  no  discrepancy  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Following  accomplishment  of  the 
actions  required  by  paragraph  (a)(2)  of  this 
AD,  no  further  action  is  required  by  this  AD. 

(c)  If  any  corrosion  is  found  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  either  paragraph 
(c)(1)  or  (c)(2)  of  this  AD  in  accordance  with 
Lockheed  Service  Bulletin  093-28-A091, 
dated  March  8.  1995. 

(1)  Replace  the  fuel  hose  with  a  serviceable 
part.  Or 

(2)  Inspect  the  fuel  hose  thereafter  on  a 
daily  basis  to  detect  ballooning  of  the  hose. 
If  any  ballooning  is  found,  prior  to  further 
flight,  replace  the  fuel  hose  with  a 
serviceable  part. 

(d)  If  any  severed  braided  strand  or  any 
fuel  leak  is  found  during  any  inspection 
required  by  this  AD:  Prior  to  further  flight, 
replace  the  fuel  hose  with  a  serviceable  part 
in  accordance  with  Lockheed  Service 
Bulletin  093-28-A091,  dated  March  8.  1995. 

(e)  Replacement  of  the  fuel  hose  assembly 
with  a  fuel  hose  assembly  having  P/N 
740970-113  or  P/N  96715-107  (Lockheed  P/ 
N  740970-107)  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

Note  2:  The  preferred  replacement  fuel 
hose  assembly  is  P/N  740970-113. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(g)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  Locidieed  Service  Bulletin  093-28- 


14  CFR  Part  39 

[Docket  No.  95-NM-33-AD;  Amendment 
39-81 89;  AD  95-06-52] 

Alrworttilness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T95-06-52  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Domier  Model  328-100  series 
airplanes  by  individual  telegrams.  This 
AD  requires  removal  of  the  bypass 
outlet  plates  from  the  lower  cowlings  of 
both  engines.  This  amendment  is 
prompted  by  reports  of  engine  power 
rollback/flameout  due  to  ingestion  of  ice 
into  an  engine.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
ingestion  of  ice  into  an  engine,  which 
could  result  in  engine  power  rollback/ 
flameout. 

DATES:  EffActive  April  21.  1995.  to  all 
persons  except  those  p>ersons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T95-06-52.  issued  on 
March  10, 1995.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  April  21, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  6,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
33-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Daimler-Benz 
Aerospace.  Domier.  P.O.  Box  1103,  D- 
82230  Wessling.  Federal  Republic  of 
Germany.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  On  March 
10.  1994.  the  FAA  issued  telegraphic 
AD  T95-06-52,  which  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes. 

That  AD  was  prompted  by  a  report 
from  the  Luflfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany,  which 
advised  the  FAA  of  four  incidents  of 
engine  power  rollback/ flameout.  The 
cause  of  these  incidents  is  still  under 
investigation;  however,  the  ingestion  of 
ice  into  the  engine  has  been  identified 
as  a  contributing  factor. 

Certain  Domier  Model  328-100  series 
airplanes  are  equipped  with  a  plate  that 
partially  covers  the  bypass  duct  outlet 
port  on  the  lower  cowling  of  the  air 
intake  for  both  engines.  This  plate 
reduces  air  flow  into  the  bypass  duct, 
thereby  reducing  the  effectiveness  of  the 
inertial  separator.  (The  inertial  separator 
consists  of  a  sharp  bend  in  the  inlet  duct 
that  leads  to  the  engine,  and  a  bypass 
duct  positioned  in  a  straight  line  with 
the  air  intake  ducting.  Ice  and  other 
foreign  matter  is  unable  to  travel  around 
the  bend  in  the  ducting  and  thereby 
reach  the  engine  due  to  the  inertia  of  the 
foreign  matter;  such  matter  is  swept 
overboard  through  the  bypass  duct.) 
Reduced  effectiveness  of  the  inertial 
separator  would  permit  ice  ingestion 
into  the  engine.  The  FAA  has 
determined  that  removal  of  the  bypass 
outlet  plate  on  the  lower  cowlings  of  the 


engines  reduces  the  possibility  of  ice 
ingestion  into  the  engine. 

Ingestion  of  ice  into  an  engine,  if  not 
reduced  to  an  acceptable  level,  could 
result  in  engine  power  rollback/ 
flameout. 

Domier  has  issued  Service  Bulletin 
SB-328-71-086,  dated  March  6, 1995, 
which  describes  procedures  for  removal 
of  the  bypass  outlet  plates  from  the 
lower  cowlings  of  both  engines. 
Accomplishment  of  this  modification 
will  increase  the  bypass  ratio  of  the 
engine  inlet  duct  to  prevent  ingestion  of 
ice  into  an  engine  and  possible  engine 
flameout.  The  LBA  classified  this 
service  bulletin  as  mandatory  and 
issued  German  airworthiness  directive 
95-156.  dated  March  8, 1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  Federal  Republic 
of  Germany. 

This  airplane  model  is  manufactured 
in  the  Federal  Republic  of  Germany  and 
is  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  Telegraphic  AD  T95-06-52,  to 
require  removal  of  the  bypass  outlet 
plates  from  the  lower  cowlings  of  both 
engines.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  previously  described. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  March  10, 1995,  to 
all  known  U.S.  owners  and  operators  of 
certain  Domier  Model  328-100  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  mlemaking. 


As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
writh  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  mlemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  mle  that  might  suggest  a  need  to 
modify  the  mle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concemed  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  mle  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  Tinal  rule  does 
not  have  sufTicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-06-52  Domier:  Amendment  39-9189. 
Docltet  95-NM-33-AD. 

Applicability:  Model  326-100  series 
airplanes,  serial  numbers  3005  through  3033 
inclusive,  certificated  in  any  category. 

No«e  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ingestion  of  ice  into  an  engine, 
which  could  result  in  engine  power  rollback/ 
flameout.  accomplish  the  following: 

(a)  Prior  to  further  flight  into  known  or 
forecast  icing  conditions,  remove  the  bypass 
outlet  plate  having  part  number  (P/N) 
001A716A2002000  or  P/N  001 A716E201 2000 
from  the  lower  cowlings  of  the  engines,  in 
accordance  with  Domier  Service  Bulletin 
SB-326-71-086,  dated  March  6,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frtim  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (1««CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  removal  shall  be  done  in 
accordance  with  Dornier  Service  Bulletin 
SB-328-71-086,  dated  March  6,  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Daimler-Benz  Aerosfjace.  Domier.  P.O.  Box 
1103,  D-82230  Wessling,  Federal  Republic  of 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
April  21.  1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T95-06-52. 
issued  on  March  10, 1995,  which  contained 
the  requirements  of  this  amendment. 


Issued  in  Renton,  Washington,  on  March 
31,  1995. 

Darrall  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
\FV.  Doc.  9S-6447  Filed  4-5-95;  8:45  am) 

MLLMQ  COOC  4«10-1»-U 

14  CFR  Part  71 

[Atrs{MK«  Docket  No.  »4-ANM-1] 

Amend  Class  E  Airspace;  North  Bend, 
OR 

AQENCY:  Federal  Aviation 
Administration  |FAA|.  DOT.' 
ACTION:  Final  rule. 


StJMMARY:  This  action  amends  Class  E 
airspace  at  North  Bend.  Oregon,  to 
encompass  a  new  Standard  Instrument 
Approach  Procedure  (SLAP)  at  North 
Bend  Municipal  Airport,  Oregon.  The 
area  will  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

EFFECTIVE  DATE:  0901  UTC.  May  25. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  System  Management 
Branch,  ANM-530,  Federal  Aviation 
Administration,  Docket  No,  94-ANM-l, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-^056;  telephone 
number:  (206)  227-2536. 

SUPP1.EMENTARY  INFORMATION: 

History 

On  December  5,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  North  Bend,  OR, 
Class  E  airspace  (59  FR  62361). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  E 
airspace  designations  are  published  in 
paragraphs  6002  and  6005  of  FAA  Order 
7400.9B  dated  July  18.  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  North  Bend,  OR. 
Class  E  airspace  by  enlarging  portions  of 
the  class  E  airspace  to  encompass  new 
instrument  procedures  for  aircraft 
operations  within  controlled  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
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frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp  ,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  area 
designated  as  a  surface  area  for  an  airport 


ANM  OR  E2  North  Bend.  OR  (Revised) 

North  Bend  Municipal  Airport.  OR 
(lat.  43°25'02"  N.  long.  124«14'46"  W) 

North  Bend  VORTAC 
(lat.  43''24'56"  N,  long.  124''10'06"  W) 

Empire,  LOM/NDB 

(lat.  43"23'41"  N,  long  124''18'37"  W) 

Within  a  4.2-mile  radius  of  the  North  Bend 
Municipal  Alport,  and  within  1.8  miles  each 
side  of  the  North  Bend  VORTAC  044°  radial 
extending  from  the  4.2-mile  radius  to  5.7 
miles  northeast  of  the  VORTAC,  and  within 
3.7  miles  each  side  of  the  North  Bend 
VORTAC  092°  radial  extending  from  the  4.2- 
mile  radius  to  7.5  miles  east  of  the  VORTAC, 
and  within  2.7  miles  each  side  of  the  241° 
bearing  from  the  Empire  LOM/NDB 
extending  frtjm  the  4.2-mile  radius  to  6.1 
miles  southwest  of  the  LOM/NDB. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  OR  E5  North  Bend,  OR  (Revised) 

North  Bend  VORTAC 

(Ut.  43°24'56"  N,  long  124°10'06"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-mile  radius 
of  the  North  Bend  VORTAC  from  the  142° 
radial  CW  to  the  352°  radial,  and  within  a  14- 
mile  radius  of  the  VORTAC  from  the  352° 
radial  CW  to  the  142°  radial,  and  within  2.7 
miles  north  of  the  North  Bend  VORTAC  268° 
radial  extending  from  the  8-mile  radius  to  11 
miles  west  of  the  VORTAC,  and  within  1.8_ 
miles  south  and  5.7  miles  north  of  the 
VORTAC  241°  radial  extending  horn  the  8- 
mile  radius  to  14.8  miles  southwest;  that 
airspace  extending  upward  from  1 ,200  feet 
above  the  surface  within  a  19.2-mile  radius 
of  the  North  Bend  VORTAC  extending 
clockwise  from  the  west  edge  of  V-27  south 
of  the  VORTAC,  to  the  west  edge  of  V-287 
north  of  the  VORTAC,  and  within  2.2  miles 
southeast  and  10.1  miles  northwest  of  the 
North  Bend  VORTAC  241°  radial,  extending 
from  the  VORTAC  to  22.2  miles  southwest. 
•         »         •         *         * 

Issued  in  Seattle,  Washington,  on  March 
17,  1995. 

Richard  E.  Prang. 

Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
IFR  Doc.  95-8507  Filed  4-5-95;  8:45  am] 

BILUNQ  COOC  4«10-13-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 
RIN  0960-AD72 

Computing  Benefit  Amounts, 
Disposing  of  Underpayments, 
Resolving  Overpayments,  and 
Payment  Restriction 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  We  are  revising  our  rules  on 
computation  of  benefits  to  define  the 
term  "first  becomes  eligible"  as  it  relates 
to  a  pension  based  on  noncovered 
employment.  We  are  also  revising  the 
computation  rules  to  provide  that  we 
will  consider  all  government  service 
used  by  a  pension-paying  agency  when 
we  determine  whether  an  individual 
first  became  eligible  before  1986  for  a 
pension  based  on  noncovered 
employment.  Further,  we  are  also 
revising  our  rule  on  determining  fault 
regarding  overpayments  to  state  that 
benefit  deductions  because  of  net 


earnings  from  self-employment  are  not 
applicable  after  an  individual  attains 
age  70.  Additionally,  we  are  revising  our 
rules  on  underpayments  to  clarify  a 
misleading  cross-reference.  Finally,  we 
are  updating  the  list  of  countries  to 
which  benefit  payments  are  withheld 
because  of  Treasury  Department 
restrictions. 

DATES:  These  regulations  are  effective 
April  6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Schanberger,  Legal  Assistant,  3-B- 
1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-8471  for  information  about  these 
rules.  For  information  on  eligibility  or 
claiming  benefits,  call  our  national  toll- 
free  number  1-800-772-1213. 
SUPPt.EMENTARY  INFORMATION:  Section 
215(a)(7)  of  the  Social  Security  Act  (the 
Act)  requires  us  to  use  a  modified 
formula  for  computing  the  primary 
insurance  amount  (the  basic  benefit 
amount)  of  an  individual's  old-age  or 
disability  insurance  benefit  if  the 
individual  first  becomes  eligible  after 
1985  for  such  a  benefit  and  for  a 
monthly  periodic  payment  based  on 
noncovered  employment.  The  modified 
formula  applies  to  individuals  who  are 
concurrently  entitled  to  such  a  monthly 
periodic  payment  and  to  old-age  or 
disability  benefits  under  title  II  of  the 
Act.  It  results  in  a  lower  primary 
insurance  amount  than  would  have 
been  computed  if  the  monthly  periodic 
payment  had  not  been  considered. 
However,  neither  the  Act  nor  our 
regulations  at  20  CFR  404.213  define  the 
phrase  "first  becomes  eligible." 

In  defining  "first  becomes  eligible," 
we  have  identified  two  interpretations 
which  pertain  to  the  date  creditable 
service  is  acquired.  One  interpretation  is 
that  an  individual  first  becomes  eligible 
when  he  or  she  has  currently  acquired 
enough  service  to  qualify  for  a  pension. 
The  other  interpretation  is  that  an 
individual  first  becomes  eligible  when 
he  or  she  has  acquired  enough  service 
to  qualify  for  a  pension,  regardless  of 
when  the  service  was  acquired. 

We  recently  became  aware  that  some 
individuals  have  purchased  credit  for 
prior  service,  e.g.,  miUtary  service, 
which  could  affect  their  eligibility  date 
and  allow  them  to  become  eligible 
before  1986  for  a  monthly  pension  based 
on  noncovered  employment.  Such  an 
individual  would  thus  be  excluded  from 
the  modified  computation  because  he  or 
she  first  became  eligible  for  the  monthly 
pension  before  1986.  There  is  no 
restriction  in  the  Act  Wiiich  precludes 
using  purchased  credit  to  establish 
eligibility  before  1986  for  a  monthly 
pension  based  on  noncovered 
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employment  and  we  see  no  reason  not 
to  consider  purchased  credits  when 
deciding  whether  the  modiHed 
computation  applies. 

We  have  adopted  the  interpretation 
that  we  will  consider  all  applicable 
service  used  by  the  pension-paying 
agency,  regardless  of  when  the  service 
was  acquired.  Under  this  interpretation, 
an  individual  "first  become  eligible"  for 
a  monthly  periodic  payment  for  the  first 
month  (including  a  past  month)  that  the 
individual  meets  all  the  requirements 
for  the  payment  except  stopping  work  or 
applying  for  the  payment.  We  are, 
therefore,  amending  §  404.213(a)  to 
include  the  definition  of  "first  becomes 
eligible"  and  our  policy  on  applicable 
service. 

Regarding  underpayments,  the  current 
§  404.503(b),  which  reflects  section 
204(d)  of  the  Act,  provides  that  if  an 
individual  dies  before  receiving  a  title  II 
benefit  payment,  the  underpayment  so 
created  is  payable  to  a  person  or  persons 
in  an  order  of  priority  as  specified  in 
that  section.  Paragraph  (3)  of 
§  404.503(b)  provides  that  if  there  is  no 
one  higher  in  the  order  of  priority,  the 
underpayment  may  be  paid  to  the 
"parent  or  parents  of  the  deceased 
individual  (as  defined  in  §  404.374) 
entitled  to  a  monthly  benefit  on  the 
basis  of  the  same  earnings  record  as  was 
the  deceased  individual"  in  the  month 
of  death.  Under  paragraph  (6)  of 
§  404.503(b),  if  there  is  no  one  higher  in 
the  order  of  priority,  the  underpayment 
may  be  paid  to  the  "parent  or  parents 
of  the  deceased  individual  (as  defined 
in  S  404.374)  who  do  not  qualify  under 
paragraph  (b)(3)." 

Section  404.374  defines  "parent"  as 
the  natural,  adoptive,  or  stepparent  of 
an  insured  person  and  is  based  on  the 
statutory  requirements  for  eligibility  for 
benefits  as  the  parent  of  an  insured 
^worker.  However,  these  stringent 
criteria  are  not  required  for  purposes  of 
receiving  an  underpayment.  Section 
204(d)  (3)  and  (6)  of  the  Act  require  only 
that  the  individual  be  the  parent  of  the 
deceased  underpaid  beneficiary.  The 
cross  reference  to  §404.374  in 
§  404.503(b)  (3)  and  (6)  results  in  an 
unduly  restrictive  definition  of  a  parent 
who  is  eligible  for  an  underpayment. 
We  are.  therefore,  revising  §  404.503(b) 
(3)  and  (6)  so  that  for  purposes  of 
eligibility  for  an  underpayment,  the 
definition  of  "parent"  in  §404.374  is 
extended  to  a  parent  of  any  deceased 
individual  who  was  entitled  to  social 
security  benefits. 

Regarding  overpayments,  we  are 
amending  §404,510,  which  lists  the 
situations  where  an  individual  may  be 
considered  to  be  "without  fauH"  for 
accepting  an  incorrect  benefit  payment. 


Paragraph  (1)  of  that  section  explains 
that  the  overpaid  individual  may  be 
"without  fault"  in  causing  the 
overpayment  if  he  or  she  reasonably 
believed  that  net  earnings  from  self- 
employment  after  attaining  age  72  in  a 
taxable  year  would  not  be  cause  for 
deductions  from  benefits  for  months  in 
the  year  of  attaining  age  72  that  are 
before  the  month  of  attainment.  For 
months  after  1982.  the  age  at  which 
social  security  beneficiaries  are  no 
longer  subject  to  an  earnings  test  has 
been  reduced  from  age  72  to  age  70. 
This  reduction  from  age  72  to  70  is 
based  on  section  302  of  Pub.  L.  95-216 
(the  Social  Security  Amendments  of 
1977)  which  became  effective  for 
months  after  December  1982,  as 
provided  in  section  2204  of  Pub.  L.  97- 
35  (the  Omnibus  Budget  Reconciliation 
Act  of  1981).  We  are,  therefore,  revising 
§404.510(1)  to  change  age  72  to  age  70 
for  months  after  December  1982. 

Our  final  amendment  in  these 
regulations  is  to  delete  Albania  and  the 
German  Democratic  Republic  from  the 
list  in  §404.460  of  countries  to  which 
the  Department  of  the  Treasury  will  not 
send  benefit  checks.  On  November  7. 
1991,  the  Department  of  the  Treasury 
removed  the  German  Democratic 
Republic  from  the  Withheld  Check  List 
set  out  in  31  CFR  211.1  by  publishing 
final  rules  in  the  Federal  Register  at  56 
FR  56931.  On  September  30,  1992,  the 
Department  removed  Albania  from  the 
list  by  publishing  final  rules  in  the 
Federal  Register  at  57  FR  44998. 

On  July  20.  1994.  we  published 
proposed  rules  in  the  Federal  Register 
at  59  FR  37000  with  a  60-day  comment 
period.  We  received  n*o  comments  on 
those  proposed  rules.  We  are,  therefore, 
publishing  the  proposed  rules 
essentially  unchanged  as  final  rules. 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.O.  12866.  Thus,  they 
were  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act.  is  not 
required.  • 

Paperwork  Reduction  Act 

These  final  rules  impose  no 
additional  reporting  or  recordkeeping 


requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security — 
Disability  Insurance:  93.803  Social 
Security — Retirement  Insurance;  93.805 
Social  Security — Survivors  Insurance). 

List  of  SubjecU  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Blind:  Disability  benefits. 
Old-Age,  Survivors,  and  Disability 
Insurance;  Reporting  and  recordkeeping 
requirements;  Social  Security. 

Dated:  February  1, 1995. 
Shirley  S.  Ouiter. 
Commissioner  of  Social  Security. 

Approved:  March  30,  1995. 
Donna  E.  ShaUla. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  subparts  C, 
E,  and  F  of  part  404  of  20  CFR  chapter 
III  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  C 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202(a),  205(a).  215,  and 
1102  of  the  Social  Security  Act;  42  U.S.C 
402(a).  405(a),  415.  and  1302. 

2.  Section  404.213  is  amended  by 
adding  two  sentences  after  the  first 
sentence  of  paragraph  (a)(3)  to  read  as 
follows: 

§  404.21 3    Computation  wtiere  you  are 
eligible  for  a  pension  based  on  your 
noncovered  employment 

(a)*  *   • 

(3)*  •  • 

We  consider  you  to  first  become 
eligible  for  a  monthly  pension  in  the 
first  month  for  which  you  met  all 
requirements  for  the  pension  except  that 
you  were  working  or  had  not  yet 
applied.  In  determining  whether  you  are 
eligible  for  a  pension  before  1986,  we 
consider  all  applicable  service  used  by 
the  pension-paying  agency.  •   •   • 
*         •         •         •         * 

3.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203.  204  (a)  and  (e), 
205  (a)  and  (c),  222(b),  223(e).  224.  227.  and 
1102  of  the  Social  Security  Act:  42  U.S.C. 
402,  403.  404  (a)  and  (e),  405  (a)  and  (c), 
422(b),  423(e).  424.  427,  and  1302. 

4.  Section  404.460  is  amended  by 
revising  the  list  of  countries  in 
paragraph  (c)(3)  to  read  as  follows: 

§  404.460    Nonpayment  of  monthly  beneftts 
of  aliens  outside  tt>«  United  States. 


(c)*   *   * 
(3)«   •   • 

Cuba 

Democratic  Kampuchea  (formerly 

Cambodia) 
North  Korea 

Vietnam 

•  •        *        •        • 

5.  The  authority  citation  for  subpart  F 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  204(a)-(d),  205(a).  and 
1102  of  the  Social  Security  Act;  31  U.S.C. 
3720A;  42  U.S.C.  404(a)-(d),  405(a),  and 
1302. 

6.  Section  404.503  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(6)  to 
read  as  follows: 

§404.503    Underpayments. 

•  •         •         •        • 

(b)*   *   • 

(3)  The  parent  or  parents  of  the 
deceased  individual,  entitled  to  a 
monthly  benefit  on  the  basis  of  the  same 
earnings  record  as  was  the  deceased 
individual  for  the  month  in  which  such 
individual  died  (if  more  than  one  such 
parent,  in  equal  shares  to  each  such 
parent).  For  this  purpose,  the  definition 
of  "parent"  in  §  404.374  includes  the 
parent(s)  of  any  deceased  individual 
who  was  entitled  to  benefits  under  title 
II  of  the  Act. 

•  •        •        •        • 

(6)  The  parent  or  parents  of  the 
deceased  individual,  who  do  not  qualify 
under  paragraph  (b)(3)  of  this  section  (if 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent).  For  this 
purpose,  the  definition  of  "parent"  in 
§404.374  includes  the  parent(s)  of  any 
deceased  individual  who  was  entitled  to 
benefits  under  title  II  of  the  Act. 

•  •        •        •        * 

7.  Section  404.510  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  404.51 0    When  an  individual  is '  without 
fault"  In  a  deduction  overpayment 

•  *        *        •        * 

(1)  Reasonable  belief,  with  respect  to 
earnings  activity  for  months  after 
December  1982.  that  net  earnings  from 
self-employment  after  attainment  of  age 
70  (age  72  for  months  after  December 
1972  and  before  January  1983)  in  the 
taxable  year  in  which  such  age  was 
attained  would  not  cause  deductions 
(see  §  404.430(a))  with  respect  to 
benefits  payable  for  months  in  that 
taxable  year  prior  to  the  attainment  of 
such  age. 

•  *        •        •        • 
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Deveiopment 

24  CFR  Part  570 

[Docket  No.  R-«5-1729;  FR-3474-F-03] 

RIN  2506-AB53 

Community  Development  Block  Grant 
Program  Economic  Development 
Guidelines;  Final  Rule  and  Guidelines; 
Technical  Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Final  rule  and  guidelines; 
technical  amendments. 

SUMMARY:  The  Department  published  in 
the  Federal  Register,  a  final  rule  and 
guidelines  that  established  guidelines  to 
assist  Community  Development  Block 
Grant  (CDBG)  recipients  in  evaluating 
and  selecting  economic  development 
activities  for  assistance  with  CDBG 
funds.  The  purpose  of  this  document  is 
to  make  certain  clarifying  technical 
amendments  to  that  final  rule. 
EFFECTIVE  DATE:  February  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  R.  Broughman.  Director.  Office  of 
Block  Grant  Assistance.  Room  7286.  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3587; 
TDD:  (202)  708-2565.  (These  are  not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants, 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing,  New 
communities.  Northern  Mariana  Islands. 
Pacific  Islands  Trust  Territory.  Pockets 
of  poverty.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid.  Virgin  Islands. 

Accordingly.  24  CFR  part  570  is 
amended  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
part  570  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 


$570,200    [Amended] 

2.  In  §  570.200,  paragraph  (f)(2)  is 
amended  by  ivmoving  the  word 
"subrecipients",  and  by  adding  in  its 
place  the  word  "entities". 

3.  Section  570.208  is  amended  by 
revising  paragraph  (a)(l)(v),  to  read  as 
follows: 

§  570.208    Crtterta  tor  national  objectives. 

(a)*  •  • 

(D*  '  • 

(v)  Activities  meeting  the 
requirements  of  paragraph  (d)(5)(i)  of 
this  section  may  be  considered  to 
qualify  imder  this  paragraph,  provided 
that  the  area  covered  by  the  strategy  is 
either  a  Federally-designated 
Empowerment  Zone  or  Enterprise 
Community  or  primarily  residential  and 
contains  a  percentage  of  low-  and 
moderate-income  residents  that  is  no 
less  than  the  percentage  computed  by 
HUD  pursuant  to  paragraph  (a)(l)(ii)  of 
this  section  or  70  percent,  whichever  is 
less,  but  in  no  event  less  than  51 
percent.  Activities  meeting  the 
requirements  of  paragraph  (d)(6)(i)  of 
this  section  may  also  be  considered  to 
qualify  under  paragraph  (a)(1)  of  this 
section. 


§570.208    [Amended] 

4.  In  §  570.208,  paragraph  (a)(4)(vi)(B) 
is  amended  by  removing  the  phrase  "a 
subrecipient",  and  by  adding  in  its 
place  the  phrase  "an  entity". 

5.  In  §  570.208,  paragraph 
(a)(4)(vi)(F)(2)  is  amended  by  removing 
the  cross-reference  to  "paragraph 
(a)(4)(v)(C)(l)  of  this  section",  and  by 
adding  in  its  place  the  cross-reference  to 
"paragraph  (a)(4)(vi)(F)(I)  of  this 
section". 

§570.209    [Amended] 

6.  In  §  570.209,  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  cross-reference  to 
"§  570.208(a)(4)(vi)(D)(2)",  and  by 
adding  in  its  place  the  cross-reference  to 
"§570.208(a)(4)(vi)(F)(2)". 

§570.483    [Amended] 

7.  In  §  570.483,  paragraph  (b)(4)(vi)(B) 
is  amended  by  removing  the  phrase  "a 
subrecipient",  and  by  adding  in  its 
place  the  phrase  "an  entity". 

8.  In  §  570.483,  paragraph 
(b)(4)(vi)(F)(2)  is  amended  by  removing 
the  cross-reference  to  "paragraph 
(b)(4)(iii)(C)(I)  of  this  section",  and  by 
adding  in  its  place  the  cross-reference  to 
"paragraph  (b)(4)(vi)(F)(I)  of  this 
section". 

9.  Section  570.500  is  amended  by: 
a.  Amending  paragraph  (a)(4)(ii)  by 

removing  the  period  from  the  end  of  the 
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fourth  sentence  that  begins  with 
"Amounts  generated  by  activities 
financed  with  loans",  and  bv  adding  in 
its  place  a  comma  and  a  phrase  to  the 
end  of  the  fourth  sentence:  and 
b.  Amending  paragraph  (c)  by 
removing  the  period  from  the  end  of  the 
second  sentence  that  begins  with  "The 
term  excludes",  and  by  adding  in  its 
place  a  comma  and  a  phrase  to  the  end 
of  the  second  sentence,  to  read  as 
follows: 

fSTOaOO    Definitions. 

(■)••• 

(4)*  •  • 

(il)  •  •  •  ,  except  that  the  use  of  such 
funds  shall  be  limited  to  activities  that 
are  located  in  a  revitalization  strategy 
area  and  implement  a  HUD  approved 
area  revitalization  strategy  pursuant  to 
§91.215(e)  of  this  title.  *  *  • 

•  •        •        •        • 

(c)  •   •   *  ,  unless  the  grantee 

explicitly  designates  it  as  a  subrecipient. 

•  •  « 

Dated:  March  30. 1995. 
Andrew  M.  Cuomo, 

Assistant  Secretary  for  Community  Planning 

and  Development. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  55,  72, 178,  and  179 
rr.D.  ATF-363;  04F-022P] 
RIN  1512-AB35 

Implementation  of  Public  Law  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Department  ofthe 
Treasury. 

ACDON:  Temporary  rule  (Treasury 
decision). 


SUMMARY:  This  temporary  rule 
implements  the  provisions  of  Public 
Law  103-322,  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994. 
These  regulations  implement  the  law  by 
restricting  the  manufacture,  transfer, 
and  possession  of  certain  semiautomatic 
assault  weapons  and  large  capacity 
ammunition  feeding  devices. 
Regulations  are  also  prescribed  with 
regard  to  reports  of  theft  or  loss  of 
firearms  from  a  licensee's  inventory  or 
collection,  new  requirements  for  Federal 
firearms  licensing,  responses  by 
Rrearms  licensees  to  requests  for  gun 


trace  information,  and  possession  of 
firearms  by  persons  subject  to 
restraining  orders.  The  temporary  rule 
will  remain  in  effect  until  superseded 
by  final  regulations. 

In  the  Proposed  Rules  section  of  this 
Federal  Register,  ATF  is  also  issuing  a 
notice  of  proposed  rulemaking  inviting 
comments  on  the  temporary  rule  for  a 
90-day  period  following  the  publication 
date  of  this  temporary  rule. 
EFFECTIVE  DATES:  The  temporary 
regulations  are  effective  on  April  6, 
1995,  except  for  the  provisions  in 
§  178.92  (a)(2).  (c)(i)(ii)(B)  and  (c)(i)(iii). 
which  will  be  effective  on  July  5, 1995. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms; 
Washington,  DC  20091-0221. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington.  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  13.  1994.  Public  Law 
103-322  (108  Stat.  1796)  was  enacted, 
amending  the  Gun  Control  Act  of  1968 
(GCA),  as  amended  (18  U.S.C.  Chapter 
44),  and  Title  XI  of  the  Organized  Crime 
Control  Act  of  1970,  as  amended  (18 
U.S.C.  Chapter  40).  The  provisions  of 
Public  Law  103-322,  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  (hereafter,  "the  Act"),  became 
effective  upon  the  date  of  enactment. 
Some  ofthe  new  statutory  provisions 
and  the  regulation  changes  necessitated 
by  the  law  are  as  follows: 

(1)  Restriction  on  Manufacture, 
Transfer,  and  Possession  of  Certain 
Semiautomatic  Assault  Weapons.  This 
amendment  to  the  GCA  prohibits  the 
manufacture,  transfer,  and  possession  of 
semiautomatic  assault  weapons,  with 
certain  exceptions.  The  amendment 
bans  19  weapons  by  name,  as  well  as 
any  copies  or  duplicates  of  such 
firearms,  and  semiautomatic  rifles, 
semiautomatic  pistols,  and 
semiautomatic  shotguns  which  have  2 
or  more  of  the  features  specified  in  the 
law.  The  amendment  "grandfathers"  all 
semiautomatic  assault  weapons  lawfully 
possessed  on  the  date  of  enactment,  i.e., 
September  13, 1994.  Thus, 
semiautomatic  assault  weapons  held  in 
inventory  by  Federal  firearms  licensees 
(FFLs)  on  that  date  can  continue  to  be 
possessed  and  transferred.  Nonlicensed 
individuals  in  lawful  possession  of  such 
weapons  on  the  date  of  enactment  may 
also  continue  to  possess  and  transfer  the 
weapons  in  accordance  with  applicable 


Federal  and  State  law.  The  law  also 
requires  that  the  serial  number  of  any 
semiautomatic  assault  weapon 
manufactured  after  September  13,  1994, 
clearly  show  that  the  weapon  was 
manufactured  after  that  date. 

Rather  than  requiring  manufacturers 
and  importers  to  specify  the  actual  date 
that  such  weapons  were  made,  the 
temporary  regulations  provide  that 
semiautomatic  assault  weapons 
manufactured  after  September  13, 1994, 
must  be  marked  "RESTRICTED  LAW 
ENFORCEMENT/GOVERNfMENT  USE 
ONLY."  This  marking  clearly  provides 
notice  that  these  weapons  may  only  be 
lawfully  possessed  by  government 
agencies  and  law  enforcement 
personnel.  As  with  other  firearms, 
variances  from  the  marking 
requirements  may  be  requested.  The 
Director  may  authorize  other  means  of 
identification  ofthe  licensed 
manufacturer  or  importer  upon  receipt 
of  a  letter  application,  in  duplicate, 
showing  that  such  other  identifici'  on  is 
reasonable  and  will  nothinder  the 
effective  administration  ofthe 
regulations. 

The  temporary  regulations  permit 
manufacturers  and  dealers  in 
semiautomatic  assault  weapons  to 
stockpile  such  weapons  for  future  sales 
to  law  enforcement  agencies  and  law 
enforcement  officers.  Manufacturers  of 
semiautomatic  assault  weapons, 
manufactured  after  September  13,  1994, 
will  be  permitted  to  transfer  such 
weapons  to  any  FFL  upon  obtaining 
evidence  that  the  weapons  will  only  be 
disposed  of  to  law  enforcement  agencies 
and  law  enforcement  officers.  Examples 
of  acceptable  evidence  are  provided  in 
the  regulations.  In  the  case  of 
semiautomatic  assault  weapons 
imported  after  September  13.  1994,  the 
existing  controls  on  the  importation  of 
nonsporting  weapons  would  continue  to 
be  imposed  on  importers  of 
semiautomatic  assault  weapons.  Thus, 
applications  to  import  such  weapons 
would  be  approved  only  if  the  importer 
submits  a  purchase  order  from  a 
governmental  entity. 

The  rsgulations  will  permit  licensed 
dealers  to  possess  semiautomatic  assault 
weapons  for  sale  to  law  enforcement 
agencies  and  law  enforcement  officers 
for  official  use.  Dealers  must  retain 
evidence  that  their  inventory  of 
weapons  is  for  sale  to  law  enforcement 
agencies  and  law  enforcement  officers. 
Dealers  are  required  to  retain  records  of 
disposition  indicating  that  the  weapons 
were  sold  only  to  law  enforcement 
agencies  and  law  enforcement  officers. 

When  any  licensed  manufacturer, 
importer,  or  dealer  transfers  a 
semiautomatic  assault  weapon  to  a  law 
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enforcement  officer,  the  regulations 
require  that  the  licensee  obtain  written 
statements,  under  penalty  of  perjury, 
from  the  purchasing  officer  and  a 
supervisory  officer,  stating  that  the 
weapon  is  for  use  in  official  duties  and 
is  not  being  acquired  for  resale.  The 
purpose  of  these  statements  is  to 
prevent  the  introduction  of 
semiautomatic  assauh  weapons  into 
commercial  channels. 

(2)  Ban  of  Large  Capacity 
Ammunition  Feeding  Devices.  This 
amendment  to  the  GCA  makes  it 
unlawful  to  transfer  or  possess  large 
capacity  ammunition  feeding  devices. 
Exceptions  are  provided  for  devices 
lawfully  possessed  on  the  date  of 
enactment  and  devices  manufactured 
and  sold  to  governmental  entities.  The 
Act  defines  a  large  capacity  ammunition 
feeding  device  as  a  magazine,  belt,  feed 
strip  or  similar  device  manufactured 
after  the  date  of  enactment  that  has  a 
capacity  of,  or  can  be  readily  restored  or 
converted  to  accept  more  than  10 
rounds  of  ammunition.  The  definition 
does  not  include  an  attached  tubular 
device  designed  to  accept  and  capable 
of  operating  only  with  .22  caliber 
rimfire  ammunition.  The  regulations 
also  specifically  exempt  fixed 
magazines  for  manually  operated 
firearms  and  firearms  listed  in  the 
Appendix  to  18  U.S.C.  922  from  the 
definition  of  "large  capacity 
ammunition  feeding  device."  This 
exemption  is  based  on  the  fact  that 
manually  operated  firearms  and 
firearms  listed  in  the  Appendix  are 
specifically  exempted  from  the 
prohibitions  applicable  to 
semiautomatic  assault  weapons.  Unless 
the  assault  weapon  exemptions  apply  to 
the  fixed  magazines  for  these  weapons, 
the  Act  would  effectively  ban  firearms 
expressly  exempted  from  the  assault 
weapon  provisions.  Accordingly,  ATF 
interprets  the  definition  of  "large 
capacity  ammunition  feeding  device"  as 
being  inapplicable  to  fixed  magazines 
for  manually  operated  firearms  and 
firearms  listed  in  the  Appendix  to  18 
U.S.C.  922. 

The  law  also  provides  that  large 
capacity  ammunition  feeding  devices 
manufactured  after  September  13, 1994, 
shall  be  identified  by  a  serial  number 
which  clearly  shows  that  the  device  was 
manufactured  or  imported  after  that 
date  and  such  other  markings  as  the 
Director  may  prescribe.  The  temporary 
regulations  provide  that  a  manufacturer 
or  importer  may  use  the  same  serial 
number  for  all  large  capacity 
ammunition  feeding  devices  produced 
or  imported.  Prior  to  enactment  of  the 
Act,  ammunition  feeding  devices  were 
generally  not  marked  with  a  serial 


number.  Thus,  the  fact  that  these 
devices  are  marked  with  a  serial  number 
indicates  that  they  were  produced  or 
imported  after  the  effective  date  ofthe 
ban.  Additionally,  domestically  made 
large  capacity  ammunition  feeding 
devices  must  be  marked  with  the  name 
and  address  of  the  manufacturer,  and 
imported  large  capacity  ammunition 
feeding  devices  must  be  marked  with 
the  name  of  the  manufacturer,  country 
of  origin,  and  the  name  and  address  of 
the  importer.  Further,  large  capacity 
ammunition  feeding  devices 
manufactured  or  imported  after 
September  13, 1994,  must  be  marked 
"RESTRICTED  LAW  ENFORCEMENT/ 
GOVERNMENT  USE  ONLY."  This 
marking  clearly  provides  notice  that  the 
magazines  may  only  be  lawfully 
possessed  by  government  agencies  and 
law  enforcement  personnel.  The 
regulations  also  provide  that 
manufacturers  and  importers  of  metallic 
links  for  use  in  the  assembly  of  belted 
ammunition  are  only  required  to  place 
the  identification  marks  on  the 
containers  used  for  the  packaging  ofthe 
links.  Finally,  the  regulations  provide 
that  the  Director  may  authorize  other 
means  of  identification  of  the 
manufacturer  or  importer  under  certain 
circumstances. 

The  regulations  permit  persons  who 
manufacture,  import,  and  deal  in  large 
capacity  ammunition  feeding  devices  to 
stockpile  such  devices  for  future  sales  to 
law  enforcement  agencies  and  law 
enforcement  officers  for  official  use.  The 
regulations  provide  that  possession  and 
transfer  of  such  devices  by  these 
persons  will  be  presumed  to  be  lawful 
if  such  persons  maintain  evidence 
establishing  that  the  devices  are 
possessed  and  transferred  for  sale  to  law 
enforcement  agencies  and  law 
enforcement  officers. 

(3)  Firearms  Licensure  and 
Registration  to  Require  a  Photograph 
and  Fingerprints.  The  Act  amended  the 
GCA  and  the  National  Firearms  Act 
(NFA)  to  require  individual  applicants 
for  Federal  firearms  licenses  and  NFA 
special  (occupational)  tax  stamps  to 
provide  a  photograph  and  a  set  of 
fingerprints  along  with  the  application. 
Conforming  changes  to  the  regulations 
have  been  made  in  §§  178.44(a)  and 
179.34(e)  to  implement  these 
requirements. 

14)  Compliance  with  State  and  Local 
Law  as  a  Condition  to  Licensure.  The 
Act  amended  the  licensing  standards  of 
the  GCA  to  require  that  an  applicant  for 
a  Federal  firearms  license  certify  that 
the  firearms  business  to  be  conducted 
under  the  license  is  not  prohibited  by 
State  and  local  law,  and  will  in  fact  be 
conducted  in  compliance  with  State  and 


local  law.  Further,  the  applicant  must 
certify  that  the  chief  law  enforcement 
officer  (CLEO)  ofthe  locality  in  which 
the  premises  are  located  has  been 
notified  that  the  applicant  intends  to 
apply  for  a  Federal  firearms  license. 

This  provision  has  necessitated  an 
amendment  ofthe  existing  regulations 
regarding  licensees  who  move  their 
business  to  a  new  location  during  the 
term  of  an  existing  license.  The 
regulations  require  a  licensee,  30  days 
prior  to  such  move,  to  file  an 
application  for  amended  license  with 
the  Chief,  Firearms  and  Explosives 
Licensing  Center.  The  purpose  of  the 
application  is  to  ensure  that  the  firearms 
business  at  the  new  location  will 
comply  with  State  and  local  law.  The 
application  also  requires  applicants  for 
an  amended  license  to  notify  the  CLEO 
in  the  locality  where  the  new  premises 
are  located  ofthe  intent  to  apply  for  an 
amended  license. 

The  regulations  have  also  been 
amended  to  require  the  certificate  of 
compliance  with  State  and  local  law  to 
be  executed  upon  license  renewal.  This 
is  necessary  due  to  changes  which  may 
have  occurred  in  State  and  local  law 
during  the  3  year  term  of  the  license. 

(5)  Action  on  Firearms  License 
Application.  The  Act  amended  the  GCA 
to  extend  the  period  allowed  for  ATF  to 
process  Federal  firearms  license 
applications  from  45  to  60  days.  Section 
178.47  (c)  and  (d)  ofthe  regulations  has 
been  amended  to  reflect  this  change. 

(6)  Inspection  of  Firearms  Licensees' 
Inventory  and  Records.  The  Act 
amended  section  923(g)  ofthe  GCA 
relating  to  inspection  of  Federal 
firearms  licensees'  records  and 
inventory  by  ATF.  Prior  to  amendment, 
the  inventory  and  records  of  a  licensee 
could  only  be  examined  once  a  year  for 
ensuring  compliance  with  GCA 
recordkeeping  requirements.  The 
amendment  retains  the  annual 
inspection  and  also  permits  an  FFL's 
records  and  inventory  to  be  inspected  or 
examined  at  any  time  with  respect  to  a 
firearm  involved  in  a  criminal 
investigation  that  is  traced  to  the 
licensee.  Conforming  changes  have  been 
made  to  the  regulations  in  §  178.23(b)(2) 
to  implement  this  requirement. 

(7)  Reports  of  Theft  or  Loss  of 
Firearms.  The  Act  amends  the  GCA  to 
require  FFLs  to  report  any  theft  or  loss 
of  firearms  from  the  licensee's  inventory 
or  collection  to  ATF  and  to  the 
appropriate  local  authorities.  The  report 
must  be  made,  both  orally  and  in 
wTiting,  within  48  hours  after  the  theft 
or  loss  is  discovered.  FFLs  must  also 
retain  a  copy  of  the  written  report  as 
part  of  their  permanent  records  for  5 
years.  Conforming  changes  have  been 
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made  to  the  regulations  in  §§  178.39a 
and  178.129(b)  to  implement  this 
requirement.- 

(8)  Responses  to  Requests  for 
Information.  The  Act  amends  the  GCA 
to  require  FFLs  to  respond  orally  or  in 
writing,  as  the  Director  may  require,  to 
firearms  trace  requests  from  ATF  no 
later  than  24  hours  after  receipt  of  the 
request.  In  addition,  the  law  requires 
that  the  Director  implement  a  system 
whereby  the  licensee  can  positively 
identify  and  establish  that  an  individual 
requesting  information  via  telephone  is 
employed  and  authorized  by  ATF  to 
request  such  information.  The 
regulations.  §  178.25a.  provide  that  the 
requested  information  shall  be  given 
orally  to  an  ATF  officer  at  the  National 
Tracing  Center.  Verification  of  the 
identify  and  employment  of  National 
Tracing  Center  personnel  requesting 
information  may  be  established  at  the 
time  the  requested  information  is 
provided  by  telephoning  the  toll  free 
number  1-800-788-7132  or  using  the 
toll  free  facsimile  (FAX)  number  1-800- 
578-7223. 

(9)  Prohibition  Against  Disposal  of 
Firearms  to,  or  Receipt  of  Firearms  by. 
Persons  Who  Are  Subject  to  Restraining 
Orders.  The  Act  amends  the  GCA  to 
expand  the  list  of  persons  who  may  not 
lawfully  receive  or  possess  firearms  to 
include  persons  who  are  subject  to  a 
court  order  that  restrains  such  person 
from  harassing,  stalking,  or  threatening 
an  "intimate  partner"  or  child  of  such 
intimate  partner  of  the  person.  It  is 
unlawful  for  persons  who  are  subject  to 
such  orders  to  receive  or  possess 
firearms  and  it  is  unlawful  for  any 
person  to  sell  or  dispose  of  firearms  to 
such  persons,  knowing  or  having 
reasonable  cause  to  believe  such 
persons  are  subject  to  such  an  order. 
The  term  "intimate  partner"  is  defined 
as  a  spouse,  former  spouse,  an 
individual  who  is  a  parent  of  a  child  of 
the  person  or  an  individual  who 
cohabitates  or  has  cohabitated  with  the 
person.  Conforming  changes  have  been 
made  to  the  regulations  in  §§  178.11. 
178.32(a)(8).  (d)(8).  and  178.99(c)(8)  to 
implement  this  provision  of  the  law. 

(10)  Possession  of  Explosives  by 
Felons  and  Others.  The  Act  amends  the 
Federal  explosives  laws  to  make  it 
unlawful  for  felons  and  certain  other 
prohibited  persons  to  possess 
explosives.  Prior  to  amendment,  the  law 
prohibited  shipment,  transportation, 
and  receipt  of  explosives  by  prohibited 
persons,  but  did  not  prohibit 
possession.  Conforming  changes  have 
been  made  to  the  regulations  in 

§  55.26(b)  to  implement  this  provision 
of  the  law. 


(11)  Summary  Destruction  of 
Explosives  Subject  to  Forfeiture.  The 
Act  amends  the  Federal  explosives  laws 
to  provide  for  the  immediate  destruction 
of  seized  explosives  materials  by  ATF 
where  it  is  impractical  or  unsafe  to 
remove  or  store  the  explosives.  The 
regulations  incorporate  by  reference 
ATF's  existing  procedures  for  seizure 
and  forfeiture  of  property  seized  for 
violation  of  the  law. 

(12)  Prohibition  Against  Transactions 
Involving  Stolen  Firearms  or 
Ammunition  Which  Have  Moved  in 
Interstate  or  Foreign  Commerce.  The  Act 
amends  the  GCA  to  make  a  technical 
amendment  to  section  922(j).  relating  to 
stolen  firearms,  to  make  it  unlawful  to 
possess  stolen  firearms.  Prior  to 
amendment  this  provision  made  it 
unlawful  to  receive,  conceal,  store, 
barter,  sell,  or  dispose  of  stolen  firearms, 
but  did  not  prohibit  possession. 
Language  was  also  added  to  clarify  the 
interstate  commerce  element  of  the 
statute.  Conforming  amendments  to  the 
regulations  are  prescribed  in  §  178.33. 

(13)  Receipt  of  Firearms  by 
Nonresident.  The  Act  amends  the  GCA 
to  provide  that  it  is  unlawful  for  any 
person,  other  than  an  FFL,  who  does  not 
reside  in  any  State  to  receive  firearms 
unless  such  receipt  is  for  lawful 
sporting  purposes.  Conforming 
amendments  to  the  regulations  are 
prescribed  in  §  178.29a. 

(14)  Disposing  of  Explosives  to 
Prohibited  Persons.  The  Act  amends  the 
Federal  explosives  laws  to  make  it 
unlawful  for  any  person  to  sell  or 
otherwise  dispose  of  explosives  to 
felons  and  other  prohibited  persons. 
Prior  to  amendment  this  provision 
prohibited  such  dispositions  by 
licensees  only.  Conforming  amendments 
to  the  regulations  are  prescribed  in 

§  55.26(c). 

(15)  Definition  of  Armor  Piercing 
Ammunition.  The  definition  of  "armor 
piercing  ammunition"  in  the  GCA  has 
been  amended  by  the  Act  to  include  full 
jacketed  projectiles  larger  than  .22 
caliber  designed  and  intended  for  use  in 
a  handgun  and  whose  jacket  has  a 
weight  of  more  than  25  percent  of  the 
total  weight  of  the  projectile. 
Conforming  amendments  to  the 
regulations  are  prescribed  in  §  178.11. 

(16)  Exemption  From  Brady 
Background  Check  Requirement  of 
Return  of  Handgun  to  Owner.  The  Act 
amends  the  GCA  to  exempt  transactions 
involving  the  return  of  a  handgun  to  the 
person  from  whom  it  was  received  from 
the  waiting  period  and  background 
check  requirements  imposed  by  the 
Brady  Handgun  Violence  Prevention 
Act.  Regulations  implementing  this 
provision  of  the  Act  were  published  in 


T.D.  ATF-361,  published  in  the  Federal 
Register  on  February  27,  1995  (60  FR 
10782). 

Miscellaneous 

ATF  is  amending  §  178.127  to  reflect 
the  new  address  of  the  ATF  Out-of- 
Business  Records  Center  located  in 
Falling  Waters,  West  Virginia.  The 
regulation  is  also  being  amended  to 
provide  that  where  a  licensed  business 
is  discontinued  and  succeeded  by  a  new 
licensee,  the  licensee's  records  may  be 
delivered  to  either  the  successor  or  to 
ATF. 

In  addition.  ATF  is  making  a 
technical  amendment  to  §  178.45  to 
clarify  that  ATF  Form  7CR  is  the  correct 
form  to  file  with  ATF  when  a  person 
desires  to  obtain  a  license  as  a  collector 
of  curios  or  relics  under  the  GCA. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866.  because  the  economic  effects 
flow  directly  from  the  underlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  a  regulatory  assessment  is  not 
required. 

Administrative  Procedure  Act 

Because  this  document  merely 
implements  the  law  and  because 
immediate  guidance  is  necessary  to 
implement  the  provisions  of  the  law,  it 
is  found  to  be  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  under  5  U.S.C.  553(b), 
or  subject  to  the  effective  date  limitation 
in  section  553(d). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  fiexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
temporary  rule  because  the  agency  was 
not  required  to  publish  a  notice  of 
proposed  rulemaking  under  5  U.S.C. 
553  or  any  other  law.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  fs  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  this  regulation 
have  been  reviewed  and,  pending 
receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
control  number  1512-0526.  The 
estimated  average  annual  burden 
associated  with  the  collection  of 


information  in  this  regulation  is  2.52 
hours  per  respondent  or  recordkeeper. 
Other  collections  of  information 
contained  in  this  temporary  rule  have 
been  approved  under  control  numbers: 
1512-0017.  1512-0018.  and  1512-0019 
(S  178.119);  1512-0522  and  1512-0523 
(§178.47);  1512-0524  (§  178.39a);  and 
1512-0525  (§178.52). 

For  further  information  concerning 
the  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
refer  to  the  preamble  to  the  cross- 
referenced  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta,  Regulations  Branch.  Bureau 
of  Alcohol.  Tobacco  and  Firearms. 

List  of  Subjects 

Part  55 

Administrative  practice  and 
procedure.  Authority  delegations, 
Customs  duties  and  inspection. 
Explosives,  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety, 
Security  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Part  72 

Administrative  practice  and 
procedure.  Authority  delegations, 
Seizures  and  forfeitures,  and  Surety 
bonds. 

Part  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations.  Customs  duties 
and  inspection.  Exports,  Imports, 
Military  personnel.  Penalties,  Reporting 
requirements.  Research,  Seizures  and 
forfeitures,  and  Transportation. 

Part  179 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations,  Customs  duties 
and  inspection,  Exports,  Imports, 
Military  personnel.  Penalties,  Reporting 
requirements.  Research,  Seizures  and 
forfeitures,  and  Transportation. 

Authority  and  Issuance 

27  CFR  parts  55,  72,  178,  and  179  are 
amended  as  follows: 


PART  55— COMMERCE  IN 
EXPLOSIVES 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  55  continues  to  read  as 
follows: 

Authority:  18  U.S.C.  847. 

Par.  2.  Section  55.1(a)  is  revised  to 
read  as  follows: 

§  55.1    Scope  of  regulations. 

(a)  In  general.  The  regulations 
contained  in  this  part  relate  to 
commerce  in  explosives  and  implement 
Title  XI,  Regulation  of  Explosives  (18 
U.S.C.  Chapter  40;  84  Stat.  952),  of  the 
Organized  Crime  Control  Act  of  1970 
(84  Stat.  922),  and  Pub.  L.  103-322  (108 
Stat.  1796). 

Par.  3.  Section  55.26  is  amended  by 
revising  the  title  of  the  section,  by 
revising  paragraph  (b),  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§55.26    Prohibited  stiipment, 
transportation,  receipt,  possession,  or 
distribution  of  explosive  materials. 

***** 

(b)  No  person  may  ship  or  transport 
any  explosive  material  in  interstate  or 
foreign  commerce  or  receive  or  possess 
any  explosive  materials  which  have 
been  shipped  or  transported  in 
interstate  or  foreign  commerce  who: 

(1)  Is  under  indictment  or  information 
for,  or  who  has  been  convicted  in  any 
court  of,  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  one 
year, 

(2)  Is  a  fugitive  from  justice, 

(3)  Is  an  unlawful  user  of  or  addicted 
to  marijuana,  or  any  depressant  or 
stimulant  drug,  or  narcotic  drug  (as 
these  terms  are  defined  in  the 
Controlled  Substances  Act;  21  U.S.C. 
802),  or 

(4)  Has  been  adjudicated  as  a  mental 
defective  or  has  been  committed  to  a 
mental  institution. 

(c)No  person  shall  knowingly 
distribute  explosive  materials  to  any 
individual  who: 

(1)  Is  under  twenty-one  years  of  age, 

(2)  Is  under  indictment  or  information 
for,  or  who  has  been  convicted  in  any 
court  of,  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  one 
year, 

(3)  Is  a  fugitive  from  justice, 

(4)  Is  an  unlawful  user  of  or  addicted 
to  marijuana,  or  any  depressant  or 
stimulant  drug,  or  narcotic  drug  (as 
these  terms  are  defined  in  the 
Controlled  Substances  Act;  21  U.S.C. 
802),  or 

(5)  Has  been  adjudicated  as  a  mental 
defective  or  has  been  committed  to  a 
mental  institution. 


Par.  4.  Section  55.166  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§  55.160    Seizure  or  forfeiture. 

*  *   •  (See  §  72.27  of  this  title  for 
regulations  on  summary  destruction  of 
explosive  materials  which  are 
impracticable  or  unsafe  to  remove  to  a 
place  of  storage.) 

PART  72— DISPOSrnON  OF  SEIZED 
PERSONAL  PROPERTY 

Par.  5.  The  authority  citation  for  27 
CFR  Part  72  continues  to  read  as 
follows: 

Authority:  18  U.S.C.  921. 1261;  19  U.S.C. 
1607,  1610,  1612,  1613,  1618;  26  U.S.C  7101. 
7322-7325,  7326,  7805;  31  U.S  C.  9301,  9303. 
9304,  9306;  40  U.S.C.  304(k):  49  U.S.C.  784. 
788. 

Par.  6.  Section  72.21(c)  is  revised  to 
read  as  follows: 

$72^1    Personal  property  and  carriers 
subject  to  seizure. 

*         *         *         *         *     . 

(c)  Upon  acquittal  of  the  owner  or 
possessor,  or  the  dismissal  of  the 
criminal  charges  against  such  person 
other  than  upon  motion  of  the 
Government  prior  to  trial,  or  lapse  of  or 
court  termination  of  the  restraining 
order  to  which  such  person  is  subject, 
firearms  or  ammunition  seized  or 
relinquished  under  18  U.S.C.  Chapter  44 
shall  be  returned  forthwith  to  the  owner 
or  possessor  or  to  a  person  delegated  by 
the  owner  or  possessor  unless  the  return 
of  the  firearms  or  ammunition  would 
place  the  owner  or  possessor  or  his 
delegate  in  violation  of  law.    ■ 

Par.  7.  Section  72.27  is  added  to 
Subpart  C  to  read  as  follows: 

§  72.27    Summary  destruction  of 
explosives  sublect  to  forfeiture. 

(a)  Notwithstanding  the  provisions  of 
§55.166  of  this  Title,  in  the  case  of  the 
seizure  of  any  explosive  materials  for 
any  offense  for  which  the  materials 
would  be  subject  to  forfeiture  in  which 
it  would  be  impracticable  or  unsafe  to 
remove  the  materials  to  a  place  of 
storage  or  would  be  unsafe  to  store 
them,  the  seizing  ofTicer  may  destroy  the 
explosive  materials  forthwith.  Any 
destruction  under  this  paragraph  shall 
be  in  the  presence  of  at  least  1  credible 
witness. 

(b)  Within  60  days  after  any 
destruction  made  pursuant  to  paragraph 
(a)  of  this  section,  the  owner  of  the 
property  and  any  other  persons  having 
an  interest  in  the  property  so  destroyed 
may  make  application  to  the  Director  for 
reimbursement  of  the  value  of  the 
property  in  accordance  with  the 
instructions  contained  in  ATF 
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Publication  1850.1  (9-93),  Information 
to  Claimants.  ATF  P  1850.1  is  available 
at  no  cost  upon  request  ftt>ni  the  ATF 
Distribution  Center.  P.O.  Box  5950, 
Springfield,  Virginia  22150-5950.  The 
Director  shall  make  an  allowance  to  the 
claimant  not  exceeding  the  value  of  the 
property  destroyed,  if  the  claimant 
establishes  to  the  satisfaction  of  the 
Director  that — 

(1)  The  property  has  not  been  used  or 
involved  in  a  violation  of  law;  or 

(2)  Any  unlawful  involvement  or  use 
of  the  property  was  without  the 
claimant's  knowledge,  consent,  or 
willful  blindness. 

PART  178— COMMERCE  IN  FIREARMS 
AND  AMMUNITION 

Far.  8.  The  authority  citation  for  27 
CFR  Part  178  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5S2(a):  18  U.S.C  847. 
921-930,  44  U.S.C  3504(h). 

Par.  9.  Section  178.1(a)  is  revised  to 
read  as  follows: 

f  1 78. 1    Scop*  of  regulations. 

(a)  General.  The  regulations  contained 
in  this  pari  relate  to  commerce  in 
firearms  and  ammunition  and  are 
promulgated  to  implement  Title  I,  State 
Firearms  Control  Assistance  (18  U.S.C. 
Chapter  44).  of  the  Gun  Control  Act  of 
1968  (82  Stat.  1213)  as  amended  by  Pub. 
L.  99-308  (100  Stat.  449),  Pub.  L.  99- 
360  (100  Stat.  766),  Pub.  L.  99-408  (100 
Stat.  920),  Pub.  L.  103-159  (107  Stat. 
1536).  and  Pub.  L.  103-322  (108  Stat. 
1796). 


Par.  10.  Section  178.11  is  amended  by 
revising  the  definition  for  "armor 
piercing  ammunition,"  and  by  adding 
definitions  for  "intimate  partner." 
"large  capacity  ammunition  feeding 
device."  "permanently  inoperable," 
"semiautomatic  assault  weapon," 
"semiautomatic  pistol,"  and 
"semiautomatic  shotgun"  to  read  as 
follows: 

f  178.11    Meaning  of  terms. 

•         *         *         •         • 

Armor  piercing  ammunition. 
Projectiles  or  projectile  cores  which  may 
be  used  in  a  handgun  and  which  are 
constructed  entirely  (excluding  the 
presence  of  traces  of  other  substances) 
from  one  or  a  combination  of  tungsten 
alloys,  steel,  iron,  brass,  bronze, 
beryllium  copper,  or  depleted  uranium: 
or  full  jacketed  projectiles  larger  than 
.22  caliber  designed  and  intended  for 
use  in  a  handgun  and  whose  jacket  has 
a  weight  of  more  than  25  percent  of  the 
total  weight  of  the  projectile.  The  term 
does  not  include  shotgun  shot  required 


by  Federal  or  State  environmental  or 
game  regulations  for  hunting  purposes, 
nangible  projectiles  designed  for  target 
shooting,  projectiles  which  the  Director 
finds  are  primarily  intended  to  be  used 
for  sporting  purposes,  or  any  other 
projectiles  or  projectile  cores  which  the 
Director  finds  are  intended  to  be  used 
for  industrial  purposes,  including 
charges  used  in  oil  and  gas  well 
perforating  devices. 
•        *        •        *        • 

Intimate  partner.  With  respect  to  a 
person,  the  spouse  of  the  person,  a 
former  spouse  of  the  person,  an 
individual  who  is  a  parent  of  a  child  of 
the  person,  and  an  individual  who 
cohabitates  or  has  cohabitated  with  the 
person. 

Large  capacity  ammunition  feeding 
device.  A  magazine,  beh.  drum,  feed 
strip,  or  similar  device  for  a  firearm 
manufactured  after  September  13.  1994, 
that  has  a  capacity  of,  or  that  can  be 
readily  restored  or  converted  to  accept, 
more  than  10  rounds  of  ammunition. 
The  term  does  not  include  an  attached 
tubular  device  designed  to  accept,  and 
capable  of  operating  only  with,  .22 
caliber  rimfire  ammunition,  or  a  fixed 
device  for  a  manually  operated  firearm, 
or  a  fixed  device  for  a  firearm  listed  in 
18  U.S.C.  922.  Appendix  A. 
***** 

Permanently  inoperable.  A  firearm 
which  is  incapable  of  discharging  a  shot 
by  means  of  an  explosive  and  incapable 
of  being  readily  restored  to  a  firing 
condition.  An  acceptable  method  of 
rendering  most  firearms  permanently 
inoperable  is  to  fusion  weld  the 
chamber  closed  and  fusion  weld  the 
barrel  solidly  to  the  frame.  Certain 
unusual  firearms  require  other  methods 
to  render  the  firearm  permanently 
inoperable.  Contact  ATF  for 
instructions. 
***** 

Semiautomatic  assault  weapon,  (a) 
Any  of  the  firearms,  or  copies  or 
duplicates  of  the  firearms  in  any  caliber, 
known  as: 

(1)  Norinco.  Mitchell,  and  Poly 
Technologies  Avtomat  Kalashnikovs  (all 
models), 

(2)  Action  Arms  Israeli  Military 
Industries  UZI  and  Galil, 

(3)  Beretta  Ar70  (SC-70), 
(4)Colt  AR-15. 

(5)  Fabrique  National  FN/FAL,  FN/ 
LAR,  and  FNC, 

(6)  SWD  M-10,  M-11,  M-11/9.  and 
M-12, 

(7)  Steyr  AUG, 

(8)  INTRATEC  TEC-9,  TEC-DC9  and 
TEC-22,«nd 

(9)  Revolving  cylinder  shotguns,  such 
as  (or  similar  to)  the  Street  Sweeper  and 
Striker  12; 


(b)  A  semiautomatic  rifle  that  has  an 
ability  to  accept  a  detachable  magazine 
and  has  at  least  2  of — 

(1)  A  folding  or  telescoping  stock, 

(2)  A  pistol  grip  that  protrudes 
conspicuously  beneath  the  action  of  the 
weapon, 

(3)  A  bayonet  mount. 

(4)  A  fiash  suppressor  or  threaded 
barrel  designed  to  accommodate  a  flash 
suppressor,  and 

(5)  A  grenade  launcher; 

(c)  A  semiautomatic  pistol  that  has  an 
ability  to  accept  a  detachable  magazine 
and  has  at  least  2  of— 

(1)  An  ammunition  magazine  that 
attaches  to  the  pistol  outside  of  the 
pistol  grip, 

(2)  A  threaded  barrel  capable  of 
accepting  a  barrel  extender,  Hash 
suppressor,  forward  handgrip,  or 
silencer, 

(3)  A  shroud  that  is  attached  to,  or 
partially  or  completely  encircles,  the 
barrel  and  that  permits  the  shooter  to 
hold  the  firearm  with  the  nontrigger 
hand  without  being  burned, 

(4)  A  manufactured  weight  of  50 
ounces  or  more  when  the  pistol  is 
unloaded,  and 

(5)  A  semiautomatic  version  of  an 
automatic  firearm;  and 

(d)  A  semiautomatic  shotgun  that  has 
at  least  2  of — 

(1)  A  folding  or  telescoping  stock. 

(2)  A  pistol  grip  that  protrudes 
conspicuously  beneath  the  action  of  the 
weapon, 

(3)  A  fixed  magazine  capacity  in 
excess  of  5  rounds,  and 

(4)  An  ability  to  accept  a  detachable 
magazine. 

Semiautomatic  pistol.  Any  repeating 
pistol  which  utilizes  a  portion  of  the 
energy  of  a  firing  cartridge  to  extract  the 
fired  cartridge  case  and  chamber  the 
next  round,  and  which  requires  a 
separate  pull  of  the  trigger  to  fire  each 
cartridge. 
***** 

Semiautomatic  shotgun-.  Any 
repwating  shotgun  which  utilizes  a 
portion  of  the  energy  of  a  firing  cartridge 
to  extract  the  fired  cartridge  case  and 
chamber  the  next  round,  and  which 
requires  a  separate  pull  of  the  trigger  to 
fire  each  cartridge. 
***** 

Par.  11.  Section  178.23(b)(2)  is 
revised  to  read  as  follows: 

§  178.23    Right  of  entry  and  examination. 

***** 

(b)*  •  • 

(2)  For  insuring  compliance  with  the 
recordkeeping  requirements  of  this  part: 

(i)  Not  more  than  once  during  any  12- 
month  period,  or 
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(ii)  At  any  time  with  respect  to 
records  relating  to  a  firearm  involved  in 
a  criminal  investigation  that  is  traced  to 
the  licensee,  or 

***** 

Par.  12.  Section  178.25a  is  added  to 
Subpart  C  to  read  as  follows: 

§  1 78.25a    Responses  to  requests  for 
infonnation. 

Each  licensee  shall  respond 
immediately  to,  and  in  no  event  later 
than  24  hours  after  the  receipt  of,  a 
request  by  an  ATF  officer  at  the 
National  Tracing  Center  for  information 
contained  in  the  records  required  to  be 
kept  by  this  part  for  determining  the 
disposition  of  one  or  more  firearms  in 
the  course  of  a  bona  fide  criminal 
investigation.  The  requested 
information  shall  be  provided  orally  to 
the  ATF  officer.  Verification  of  the 
identity  and  employment  of  National 
Tracing  Center  f)ersonnel  requesting 
information  may  be  established  at  the 
time  the  requested  information  is 
provided  by  telephoning  the  toll-free 
number  1-800-788-7132  or  using  the 
toll-free  facsimile  (FAX)  number  1-800- 
578-7223. 

Par.  13.  Section  178.29a  is  added  to 
Subpart  C  to  read  as  follows: 

§  178.29a    Acquisition  of  firearms  by 
nonresidents. 

No  person,  other  than  a  licensed 
importer,  licensed  manufacturer, 
licensed  dealer,  or  licensed  collector, 
who  does  not  reside  in  any  State  shall 
receive  any  firearms  unless  such  receipt 
is  for  lawful  sporting  purposes. 

Par.  14.  Section  178.32  is  amended  by 
revising  paragraphs  (a)(6).  (a)(7),  (d)(6). 
and  (d)(7),  and  by  adding  paragraphs 
(a)(8)  and  (d)(8)  to  read  as  follows: 

§  178.32    Prohibited  shipment, 
transportation,  possession,  or  receipt  of 
flreamns  and  ammunition  by  certain 
persons. 

(a)  *  •  * 

(6)  Has  been  discharged  from  the 
Armed  Forces  under  dishonorable 
conditions, 

(7)  Having  been  a  citizen  of  the 
United  States,  has  renounced 
citizenship,  or 

(8)  Is  suDject  to  a  court  order  that — 

(i)  Was  issued  after  a  hearing  of  which 
such  person  received  actual  notice,  and 
at  which  such  person  had  an 
opportunity  to  participate; 

Ui)  Restrains  such  person  from 
harassing,  stalking,  or  threatening  an 
intimate  partner  of  such  person  or  child 
of  such  intimate  partner  or  person,  or 
engaging  in  other  conduct  that  would 
place  an  intimate  partner  in  reasonable 
fear  of  bodily  injury  to  the  partner  or 
child;  and 


(iii)  (A)  Includes  a  finding  that  such 
person  represents  a  credible  threat  to 
the  physical  safety  of  such  intimate 
partner  or  child;  or 

(B)  By  its  terms  explicitly  prohibits 
the  use,  attempted  use,  or  threatened 
use  of  physical  force  against  such 
intimate  partner  or  child  that  would 
reasonably  be  expected  to  cause  bodily 
injury. 
***** 

(d)*  •  • 

(6)  Has  been  discharged  from  the 
Armed  Forces  under  dishonorable 
conditions. 

(7)  Having  been  a  citizen  of  the 
United  States,  has  renounced 
citizenship,  or 

(8)  Is  subject  to  a  court  order  that 
restrains  such  person  from  harassing, 
stalking,  or  threatening  an  intimate 
partner  of  such  person  or  child  of  such 
intimate  partner  or  person,  or  engaging 
in  other  conduct  that  would  place  an 
intimate  partner  in  reasonable  fear  of 
bodily  injury  to  the  partner  or  child: 
Provided,  That  the  provisions  of  this 
paragraph  shall  only  apply  to  a  court 
order  that — 

(i)  Was  issued  after  a  hearing  of  which 
such  person  received  actual  notice,  and 
at  which  such  person  had  the 
opportunity  to  participate;  and 

(ii)  (A)  Includes  a  finding  that  such 
person  represents  a  credible  threat  to 
the  physical  safety  of  such  intimate 
partner  or  child;  or 

(B)  By  its  terms  explicitly  prohibits 
the  use,  attempted  use,  or  threatened 
use  of  physical  force  against  such 
intimate  partner  or  child  that  would 
reasonably  be  expected  to  cause  bodily 
injury. 

Par.  15.  Section  178.33  is  revised  to 
read  as  follows: 

§  178.33    Stolen  firearms  and  ammunition. 

No  person  shall  transport  or  ship  in 
interstate  or  foreign  commerce  any 
stolen  firearm  or  stolen  ammunition 
knowing  or  having  reasonable  cause  to 
believe  that  the  firearm  or  ammunition 
was  stolen,  and  no  person  shall  receive, 
possess,  conceal,  store,  barter,  sell,  or 
dispose  of  any  stolen  firearm  or  stolen 
ammunition,  or  pledge  or  accept  as 
security  for  a  loan  any  stolen  firearm  or 
stolen  ammunition,  which  is  moving  as, 
which  is  a  part  of,  which  constitutes,  or 
which  has  been  shipi>ed  or  transported 
in,  interstate  or  foreign  commerce, 
either  before  or  after  it  was  stolen, 
knowing  or  having  reasonable  cause  to 
believe  that  the  firearm  or  ammunition 
was  stolen. 

Par.  16.  Section  178.39a  is  added  to 
Subpart  C  to  read  as  follows: 


§178.393 
firearms. 


Reporting  theft  or  loss  of 


Each  licensee  shall  report  the  theft  or 
loss  of  a  firearm  from  the  licensee's 
inventory  (including  any  firearm  which 
has  been  transferred  from  the  licensee's 
inventory  to  a  personal  collection  and 
held  as  a  personal  firearm  for  at  least  1 
year),  or  from  the  collection  of  a 
licensed  collector,  within  48  hours  after 
the  theft  or  loss  is  discovered.  Licensees 
shall  report  thefts  or  losses  by 
telephoning  1-800-800-3855 
(nationwide  toll  free  number)  and  by 
preparing  ATF  Form  3310.11,  Federal 
Firearms  Licensee  Theft/Loss  Report,  in 
accordance  with  the  instructions  on  the 
form.  The  original  of  the  report  shall  be 
forwarded  to  the  office  specified 
thereon,  and  Copy  1  shall  be  retained  by 
the  licensee  as  part  of  the  licensee's 
permanent  records.  Theft  or  loss  of  any 
firearm  shall  also  be  reported  to  the 
appropriate  local  authorities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt)er  1512-0524) 

Par.  17.  Sections  178.40  and  178.40a 
are  added  to  Subpart  C  to  read  as 
follows: 

§  178.40    Manufacture,  transfer,  and 
possession  of  semiautomatic  assault 
weapons. 

(a)  Prohibition.  No  person  shall 
manufacture,  transfer,  or  possess  a 
semiautomatic  assault  weapon. 

(b)  Exceptions.  The  provisions  of 
paragraph  (a)  of  this  section  shall  not 
apply  to: 

(1)  The  possession  or  transfer  of  any 
semiautomatic  assault  weapon 
otherwise  lawfully  possessed  in  the 
United  States  imder  Federal  law  on 
September  13,  1994; 

(2)  Any  of  the  firearms,  or  replicas  or 
duplicates  of  the  firearms,  specified  in 
18  U.S.C.  922,  Appendix  A,  as  such 
firearms  existed  on  October  1. 1993; 

(3)  Any  firearm  that — 

(i)  Is  manually  operated  by  boh. 
pump,  lever,  or  slide  action; 

(ii)  Has  been  rendered  permanently 
inoperable;  or 

(iii)  Is  an  antique  firearm; 

(4)  Any  semiautomatic  rifle  that 
cannot  accept  a  detachable  magazine 
that  holds  more  than  5  rounds  of 
ammunition; 

(5)  Any  semiautomatic  shotgun  that 
cannot  hold  more  than  5  rounds  of 
ammunition  in  a  fixed  or  detachable 
magazine; 

(6)  The  manufacture  for.  transfer  to,  or 
possession  by  the  United  States  or  a 
department  or  agency  of  the  United 
States  or  a  State  or  a  department, 
agency,  or  political  subdivision  of  a 
State,  or  a  transfer  to  or  possession  by 
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a  law  enforcement  ofTicer  employed  by 
such  an  entity  for  purposes  of  law 
enforcement; 

(7)  The  transfer  to  a  licensee  under 
title  I  of  the  Atomic  Energy  Act  of  1954 
(42  use.  2011  et  seq.)  for  purposes  of 
establishing  and  maintaining  an  on-site 
physical  protection  system  and  security 
organization  required  by  Federal  law.  or 
possession  by  an  employee  or  contractor 
of  such  licensee  on-site  for  such 

fturposes  or  off-site  for  purposes  of 
icensee-authorized  training  or 
transportation  of  nuclear  materials; 

(8)  The  possession,  by  an  individual 
who  is  retired  from  service  with  a  law 
enforcement  agency  and  is  not 
otherwise  prohibited  from  receiving  a 
Hrearm.  of  a  semiautomatic  assault 
weapon  transferred  to  the  individual  by 
theamncy  upon  such  retirement; 

(9)  The  manufacture,  transfer,  or 
possession  of  a  semiautomatic  assault 
weapon  by  a  licensed  manufacturer  or 
licensed  importer  for  the  purposes  of 
testing  or  experimentation  as  authorized 
by  the  Director  under  the  provisions  of 
§178.153;  or 

(10)  The  manufacture,  transfer,  or 
possession  of  a  semiautomatic  assault 
weapon  by  a  licensed  manufacturer, 
licensed  importer,  or  licensed  dealer  for 
the  purpose  of  exportation  in 
compliance  with  the  Arms  Export 
Control  Act  (22  U.S.C.  2778). 

(c)  Manufacture  and  dealing  in 
semiautomatic  assault  weapons.  Subject 
to  compliance  with  the  provisions  of 
this  part,  licensed  manufacturers  and 
licensed  dealers  in  semiautomatic 
assault  weapons  may  manufacture  and 
deal  in  such  weapons  manufactured 
after  September  13.  1994:  Provided.  The 
licensee  obtains  evidence  that  the 
weapons  will  be  disposed  of  in 
accordance  with  paragraph  (b)  of  this 
section.  Examples  of  acceptable 
evidence  include  the  following: 

(1)  Contracts  between  the 
manufacturer  and  dealers  stating  that 
the  weapons  may  only  be  sold  to  law 
enforcement  agencies,  law  enforcement 
officers,  or  other  purchasers  specified  in 
paragraph  (b)  of  this  section; 

(2)  Copies  of  purchase  orders 
submitted  to  the  manufacturer  or  dealer 
by  law  enforcement  agencies  or  other 
purchasers  specified  in  paragraph  (b)  of 
this  section; 

(3)  Copies  of  letters  submitted  to  the 
manufacturer  or  dealer  by  government 
agencies,  law  enforcement  officers,  or 
other  purchasers  specified  in  paragraph 
(b)  of  this  section  expressing  an  interest 
in  purchasing  the  semiautomatic  assault 
weapons; 

(4)  Letters  from  dealers  to  the 
manufacturer  stating  that  sales  will  only 
be  made  to  law  enforcement  agencies. 


law  enforcement  officers,  or  other 
purchasers  specified  in  paragraph  (b)  of 
this  section;  and 

(5)  Letters  from  law  enforcement 
officers  purchasing  in  accordance  with 
paragraph  (b)(6)  of  this  section  and 
§178.132. 

(Paragraph  (c)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0526) 

S  178.40a    Transfer  and  possession  of 
iargs  capacity  ammunition  feeding  devices. 

(a)  Prohibition.  No  person  shall 
transfer  or  possess  a  large  capacity 
ammunition  feeding  device. 

(b)  Exceptions.  The  provisions  of 
paragraph  (a)  of  this  section  shall  not 
apply  to: 

(1)  The  possession  or  transfer  of  any 
large  capacity  ammunition  feeding 
device  otherwise  lawfully  possessed  in 
the  United  States  on  September  13. 
1994; 

(2)  The  manufacture  for.  transfer  to.  or 
possession  by  the  United  States  or  a 
department  or  agency  of  the  United 
States  or  a  State  or  a  department, 
agency,  or  political  subdivision  of  a 
State,  or  a  transfer  to  or  possession  by 

a  law  enforcement  officer  employed  by 
such  an  entity  for  purposes  of  law 
enforcement; 

(3)  The  transfer  to  a  licensee  under 
title  I  of  the  Atomic  Energy  Act  of  1954 
for  purposes  of  establishing  and 
maintaining  an  on-site  physical 
protection  system  and  security 
organization  required  by  Federal  law.  or 
possession  by  an  employee  or  contractor 
of  such  licensee  on-site  for  such 
purposes  or  off-site  for  purposes  of 
licensee-authorized  training  or 
transportation  of  nuclear  materials; 

(4)  The  possession,  by  an  individual 
who  is  retired  from  service  with  a  law 
enforcement  agency  and  is  not 
otherwise  prohibited  from  receiving 
ammunition,  of  a  large  capacity 
ammunition  feeding  device  transferred 
to  the  individual  by  the  agency  upon 
such  retirement; 

(5)  The  manufacture,  transfer,  or 
possession  of  any  large  capacity 
ammunition  feeding  device  by  a 
jnanufacturer  or  importer  for  the 
purposes  of  testing  or  experimentation 
in  accordance  with  §  178.153;  or 

(6)  The  manufacture,  transfer,  or 
possession  of  any  large  capacity 
ammunition  feeding  device  by  a 
manufacturer  or  importer  for  the 
purpose  of  exportation  in  accordance 
with  the  Arms  Export  Control  Act  (22 
U.S.C.  2778). 

(c)  Importation,  manufacture,  and 
dealing  in  large  capacity  ammunition 
feeding  devices.  Possession  and  transfer 
of  large  capacity  ammunition  feeding 


devices  by  persons  who  manufacture, 
import,  or  deal  in  such  devices  will  be 
presumed  to  be  lawful  if  such  persons 
maintain  evidence  establishing  that  the 
devices  are  possessed  and  transferred 
for  sale  to  purchasers  specified  in 
paragraph  (b)  of  this  section.  Examples 
of  acceptable  evidence  include  the 
following: 

(1)  Contracts  between  persons  who 
import  or  manufacture  such  devices  and 
persons  who  deal  in  such  devices 
stating  that  the  devices  may  only  be  sold 
to  law  enforcement  agencies  or  other 
purchasers  specified  in  paragraph  (b)  of 
this  section; 

(2)  Copies  of  purchase  orders 
submitted  to  persons  who  manufacture, 
import,  or  deal  in  such  devices  by  law 
enforcement  agencies  or  other 
purchasers  specified  in  paragraph  (b)  of 
this  section; 

(3)  Copies  of  letters  submitted  to 
persons  who  manufacture,  import,  or 
deal  in  such  devices  by  government 
agencies  or  other  purchasers  specified 
in  paragraph  (b)  of  this  section 
expressing  an  interest  in  purchasing  the 
devices; 

(4)  Letters  from  persons  who  deal  in 
such  devices  to  persons  who  import  or 
manufacture  such  devices  stating  that 
sales  will  only  be  made  to  law 
enforcement  agencies  or  other 
purchasers  specified  in  paragraph  (b)  of 
this  section;  and 

(5)  Letters  from  law  enforcement 
officers  purchasing  in  accordance  with 
paragraph  (b)(2)  of  this  section  and 
§178.132. 

(Paragraph  (c)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0526) 

Par.  18.  Section  178.44  is  revised  to 
read  as  follows: 

S  178.44    Original  license. 

(a)  Any  person  who  intends  to  engage 
in  business  as  a  firearms  or  ammunition 
importer  or  manufacturer,  or  firearms 
dealer,  or  who  has  not  previously  been 
licensed  under  the  provisions  of  this 
part  to  so  engage  in  business,  or  who 
has  not  timely  submitted  an  application 
for  renewal  of  the  previous  license 
issued  under  this  part,  shall  file  an 
application  for  license,  ATF  Form  7 
(Firearms),  in  duplicate,  with  ATF  in 
accordance  with  the  instructions  on  the 
form.  The  application  must  be  executed 
under  the  penalties  of  perjury  and  the 
penalties  imposed  by  18  U.S.C.  924.  The 
application  shall  include  a  photograph 
and  fingerprints  as  required  in  the 
instructions  on  the  form.  The 
application  shall  be  accompanied  by  a 
completed  ATF  Form  5300.37 
(Certification  of  Compliance  with  State 
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and  Local  Law)  and  ATF  Form  5300.36 
(Notification  of  Intent  to  Apply  for  a 
Federal  Firearms  License),  and  shall 
include  the  appropriate  fee  in  the  form 
of  money  order  or  check  made  payable 
to  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  ATF  Forms  7  (Firearms),  ATF 
Forms  5300.37,  and  ATF  Forms  5300.36 
may  be  obtained  by  contacting  any  ATF 
office. 

(b)  Any  person  who  desires  to  obtain 
a  license  as  a  collector  under  the  Act 
and  this  part,  or  who  has  not  timely 
submitted  an  application  for  renewal  of 
the  previous  license  issued  under  this 
part,  shall  file  an  application,  ATF  Form 
7CR  (Curios  and  Relics),  with  ATF  in 
accordance  with  the  instructions  on  the 
form.  The  application  must  be  executed 
under  the  penalties  of  perjury  and  the 
penalties  imposed  by  18  U.S.C.  924.  The 
application  shall  be  accompanied  by  a 
completed  ATF  Form  5300.37  and  ATF 
Form  5300.36  and  shall  include  the 
appropriate  fee  in  the  form  of  a  money 
order  or  check  made  payable  to  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  ATF  Forms  7CR  (Curios  and 
Relics).  ATF  Forms  5300.37,  and  ATF 
Forms  5300.36  may  be  obtained  by 
contacting  any  ATT  office. 

Par.  19.  Section  178.45  is  revised  to 
read  as  follows: 

§  178.45    Renewal  of  license. 

If  a  licensee  intends  to  continue  the 
business  or  activity  described  on  a 
license  issued  under  this  part  during 
any  portion  of  the  ensuing  year,  the 
licensee  shall,  unless  otherwise  notified 
in  writing  by  the  Chief,  Firearms  and 
Explosives  Licensing  Center,  execute 
and  file  with  ATF  prior  to  the  expiration 
of  the  license  an  application  for  a 
license  renewal.  ATF  Form  8  Part  II, 
accompanied  by  a  completed  ATF  Form 
5300.37  and  ATF  Form  5300.36.  in 
accordance  with  the  instructions  on  the 
forms,  and  the  required  fee.  The  Chief, 
Firearms  and  Explosives  Licensing 
Center,  may,  in  writing,  require  the 
applicant  for  license  renewal  to  also  file 
completed  ATF  Form  7  or  ATF  Form 
7CR  in  the  manner  required  by  §  178.44. 
In  the  event  the  licensee  does  not  timely 
file  an  ATF  Form  8  Fart  n,  the  licensee 
must  file  an  ATF  Form  7  or  ATF  Form 
7CR  as  required  by  §  178.44,  and  obtain 
the  required  license  before  continuing 
business  or  collecting  activity.  If  an  ATF 
Form  8  Part  II  is  not  timely  received 
through  the  mails,  the  licensee  should 
so  notify  the  Chief,  Firearms  and 
Explosives  Licensing  Center. 

Par.  20.  Section  178.47  is  amended  by 
adding  "ATF  Form  7CR,"  after  "ATF 
Form  7,"  in  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b).  by 
adding  new  paragraph  (b)(6),  by 


removing  "4S-day"  in  paragraphs  (c) 
and  (d)  and  adding,  in  its  place,  "60- 
day,"  and  by  adding  a  parenthetical  text 
at  the  end  of  the  section  to  read  as 
follows: 

i  1 78.47    Issuance  of  license. 

(a)*  *  * 

(b)*  *  * 

(6)  The  applicant  has  filed  an  ATF 
Form  5300.37  (Certification  of 
Compliance  Mrith  State  and  Local  Law) 
with  ATF  in  accordance  with  the 
instructions  on  the  form  certifying 
under  the  penalties  of  perjury  that — 

(i)  The  business  to  be  conducted 
under  the  license  is  not  prohibited  by 
State  or  local  law  in  the  place  where  the 
licensed  premises  are  located; 

(ii)  Witnin  30  days  after  the 
application  is  approved  the  business 
will  comply  with  the  requirements  of 
State  and  local  law  applicable  to  the 
conduct  of  business; 

(iii)  The  business  will  not  be 
conducted  under  the  license  until  the 
requirements  of  State  and  local  law 
applicable  to  the  business  have  been 
met;  and 

(iv)  The  applicant  has  completed  and 
sent  or  deUvered  ATF  F  5300.36 
(Notification  of  Intent  to  Apply  for  a 
Federal  Firearms  License)  to  the  chief 
law  enforcement  officer  of  the  locality 
in  which  the  premises  are  located, 
which  indicates  that  the  applicant 
intends  to  apply  for  a  Federal  firearms 
license.  For  purposes  of  this  paragraph, 
the  "chief  law  enforcement  officer"  is 
the  chief  of  police,  the  sheriff,  or  an 
equivalent  officer.    ' 
•        •        •        *        * 

(Paragraph  (b)(6)  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  1512-0522  and  1512-0523] 

Par.  21.  Section  178.52  is  revised  to 
read  as  follows: 

§178.52    Ctiange  of  address. 

(a)  Licensees  may  during  the  term  of 
their  current  license  remove  their 
business  or  activity  to  a  new  location  at 
which  they  intend  regularly  to  carry  on 
such  business  or  activity  by  filing  an 
Application  for  an  Amended  Federal 
Firearms  License,  ATF  Form  5300.38,  in 
duplicate,  not  less  than  30  days  prior  to 
such  removal  with  the  Chief,  Firearms 
and  Explosives  Licensing  Center.  The 
ATF  Form  5300.38  shall  be  completed 
in  accordance  with  the  instructions  on 
the  form.  The  application  must  be 
executed  under  the  penalties  of  perjury 
and  penalties  imposed  by  18  U.S.C.  924. 
The  application  shall  be  accompanied 
by  the  licensee's  original  license.  The 
Chief,  Firearms  and  Explosives 
Licensing  Center,  may,  in  writing, 
require  the  applicant  for  an  amended 


license  to  also  file  completed  ATF  Form 
7  or  ATF  Form  7CR,  or  portions  thereof, 
in  the  manner  required  by  §  178.44. 

(b)  Upon  receipt  of  a  properly 
executed  application  for  an  amended 
license,  the  Chief,  Firearms  and 
Explosives  Licensing  Center,  shall,  upon 
finding  through  further  inquiry  or 
investigation,  or  otherwise,  that  the 
applicant  is  qualified  at  the  new 
location,  issue  the  amended  license,  and 
return  it  to  the  applicant.  The  license 
shall  be  valid  for  the  remainder  of  the 
term  of  the  original  license.  The  Chief, 
Firearms  and  Explosives  Licensing 
Center,  shall,  if  tiie  applicant  is  not 
qualified,  refer  the  application  for 
amended  license  to  ihe  regional  director 
(compliance)  for  denial  in  accordance 
with  §178.71. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbwr  1512-0525) 

Par.  22.  Section  178.57  is  amended  by 
designating  the  existing  paragraph  as  (a) 
and  by  adding  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§  1 78.57    Discontinuance  of  business. 

•         •         •         •         • 

(b)  Since  section  922(v).  Title  18. 
U.S.C.  makes  it  unlawful  to  transfer  or 
possess  a  semiautomatic  assault 
weapon,  except  as  provided  in  the  law, 
any  licensed  manufacturer,  licensed 
importer,  or  licensed  dealer  intending  to 
discontinue  business  shall,  prior  to 
going  out  of  business,  transfer  in 
compliance  with  the  provisions  of  this 
part  any  semiautomatic  assault  weapon 
manufactured  or  imported  after 
September  13,  1994,  to  a  person 
specified  in  §  178.40(b),  or,  subject  to 
the  provisions  of  §§  178.40(c)  and 
178.132,  a  licensed  manufacturer,  a 
licensed  importer,  or  a  licensed  dealer. 

(c)  Since  section  922(w),  Title  18, 
U.S.C,  makes  it  unlawful  to  transfer  or 
possess  a  large  capacity  ammunition 
feeding  device,  except  as  provided  in 
the  law,  any  person  who  manufactures, 
imports,  or  deals  in  such  devices  and 
who  intends  to  discontinue  business 
shall,  prior  to  going  out  of  business, 
transfer  in  compliance  with  the 
provisions  of  this  part  any  large  capacity 
ammunition  feeding  device 
manufactured  or  imported  after 
September  13,  1994,  to  a  p)erson 
specified  in  §  178.40a(b),  or,  subject  to 
the  provisions  of  §§  178.40a(c)  and 
178.132,  a  person  who  manufactures, 
imports,  or  deals  in  such  devices. 

Pit.  23.  Section  178.92  is  amended  by 
revising  the  title  of  the  section,  by 
revising  paragraph  (a),  and  by  adding 
paragraph  (c)  to  read  as  follows: 
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f  1 78.92    Identincatlon  of  'Irearms.  anT>or 
piercing  ammunition,  and  larg«  capacity 
ammunition  faadlng  davic**. 

(a)  (1)  Firearms.  Each  licensed 
manufacturer  or  licensed  importer  of 
any  firearm  manufactured  or  imported 
shall  legibly  identify  each  such  nrearm 
by  engraving,  casting,  stamping 
(impressing),  or  otherwise 
conspicuously  placing  or  causing  to  be 
engraved,  cast,  stamped  (impressed)  or 
placed  on  the  frame  or  receiver  thereof 
in  a  maimer  not  susceptible  of  being 
readily  obliterated,  altered,  or  removed, 
an  individual  serial  number  not 
duplicating  any  serial  number  placed  by 
the  manufacturer  or  importer  on  any 
other  firecirm,  and  by  engraving,  casting, 
stamping  (impressing),  or  otherwise 
conspicuously  placing  or  causing  to  be 
engraved,  cast,  stamped  (impressed)  or 
placed  on  the  frame,  receiver,  or  barrel 
thereof  in  a  manner  not  susceptible  of 
being  readily  obliterated,  altered  or 
removed,  the  model,  if  such  designation 
has  been  made;  the  caliber  or  gauge;  the 
name  (or  recognized  abbreviation  of 
same)  of  the  manufacturer  and  also, 
when  applicable,  of  the  importer;  in  the 
case  of  a  domestically  made  firearm,  the 
dty  and  State  (or  recognized 
abbreviation  thereof)  wherein  the 
licensed  manufacturer  maintains  its 
place  of  business;  and  in  the  case  of  an 
imported  firearm,  the  name  of  the 
country  in  which  manufactured  and  the 
city  and  State  (or  recognized 
abbreviation  thereof)  of  the  importer. 

(2)  Special  markings  for 
semiautomatic  assault  weapons, 
effective  July  5,  1995.  In  the  case  of  any 
semiautomatic  assault  weapon 
manufactured  after  September  13,  1994, 
the  frame  or  receiver  shall  be  marked 
"RESTRICTED  LAW  ENFORCEMENT/ 
GOVERNMENT  USE  ONLY"  or,  in  the 
case  of  weapons  manufactured  for 
export,  "FOR  EXPORT  ONLY,"  in  the 
manner  prescribed  in  paragraph  (a)(1)  of 
this  section. 

(3)  Exceptions. 

(i)  Alternate  means  of  identification. 
The  Director  may  authorize  other  means 
of  identification  of  the  licensed 
manufacturer  or  licensed  importer  upon 
receipt  of  a  letter  application,  in 
duplicate,  showing  that  such  other 
identiPication  is  reasonable  and  will  not 
hinder  the  effective  administration  of 
this  part. 

(ii)  Destructive  devices.  In  the  case  of 
a  destructive  device,  the  Director  may 
authorize  other  means  of  identifying 
that  weapon  upon  receipt  of  a  letter 
application,  in  duplicate,  from  the 
licensed  manufacturer  or  licensed 
importer  showing  that  engraving, 
casting,  or  stamping  (impressing)  such  a 


weapon  would  be  dangerous  or 
impracticable. 

(lii)  h4achine  guns,  silencers,  and 
parts.  A  firearm  frame  or  receiver,  or 
any  part  defined  as  a  machine  gun. 
firearm  muffler,  or  firearm  silencer  in 
§  178.11,  which  is  not  a  component  part 
of  a  complete  weapon  at  the  time  it  is 
sold,  shipped,  or  otherwise  disposed  of 
by  a  licensed  manufacturer  or  licensed 
importer,  shall  be  identified  as  required 
by  this  section.  The  Director  may 
authorize  other  means  of  identification 
of  parts  defined  as  machine  guns  other 
than  frames  or  receivers  and  parts 
defined  as  mufflers  or  silencers  upon 
receipt  of  a  letter  application,  in 
duplicate,  showing  that  such  other 
identification  is  reasonable  and  will  not 
hinder  the  effective  administration  of 
this  part. 

(b)  *  *  * 

(c)  Large  capacity  ammunition 
feeding  devices  manufactured  after 
September  13.  1994.  (1)  Each  person 
who  manufactures  or  imports  any  large 
capacity  ammunition  feeding  device 
manufactured  or  imported  after 
September  13. 1994.  shall  legibly 
identify  each  such  device  with  a  serial 
number.  Such  person  may  use  the  same 
serial  number  for  all  large  capacity 
ammunition  feeding  devices  produced 
or  imported. 

(i)  Additionally,  in  the  case  of  a 
domestically  made  large  capacity 
ammunition  feeding  device,  such  device 
shall  be  marked  with  the  name,  city  and 
State  (or  recognized  abbreviation 
thereof)  of  the  manufacturer; 

(ii)  And  in  the  case  of  an  imported 
large  capacity  ammunition  feeding 
device,  such  device  shall  be  marked: 

(A)  With  the  name  of  the 
manufacturer,  country  of  origin,  and, 

(B)  Effective  July  5,  1995.  the  name, 
city  and  State  (or  recognized 
abbreviation  thereoO  of  the  importer. 

(iii)  Further,  large  capacity 
ammunition  feeding  devices 
manufactured  or  imported  after 
September  13. 1994,  shall  be  marked 
"RESTRICTED  LAW  ENFORCEMENT/ 
GOVERNMENT  USE  ONLY"  or.  in  the 
case  of  devices  manufactured  for  export, 
effective  July  5. 1995.  "FOR  EXPORT 
ONLY." 

(2)  All  markings  required  by  this 
paragraph  (c)  shall  be  cast,  stamped,  or 
engraved  on  the  exterior  of  the  device. 
In  the  case  of  a  magazine,  the  markings 
shall  be  placed  on  the  magazine  body. 

(3)  Exceptions. 

(i)  Metallic  links.  Persons  who 
manufacture  or  import  metallic  links  for 
use  in  the  assembly  of  belted 
ammunition  are  only  required  to  place 
the  identification  marks  prescribed  in 
paragraph  (c)(1)  of  this  section  on  the 


containers  used  for  the  packaging  of  the 
links. 

(ii)  Alternate  means  of  identification. 
The  Director  may  authorize  other  means 
of  identifying  large  capacity 
ammunition  feeding  devices  upon 
receipt  of  a  letter  application,  in 
duplicate,  from  the  manufacturer  or 
importer  showing  that  such  other 
identification  is  reasonable  and  will  not 
hinder  the  effective  administration  of 
this  part. 

Par.  24.  Section  178.99(c)  is  amended 
by  removing  the  word  "or"  at  the  end 
of  paragraph  (c)(6),  by  removing  the 
period  at  the  end  of  paragraph  (c)(7)  and 
replacing  it  with  ";  or",  and  by  adding 
paragraph  (c)(8)  to  read  as  follows: 

S 1 7aM    Certain  prohibited  sales  or 
deliveries. 

•  •         •         »         • 

(c)'  •  * 

(8)  Is  subject  to  a  court  order  that 
restrains  such  person  from  harassing, 
stalking,  or  threatening  an  intimate 
partner  of  such  person  or  child  of  such 
intimate  partner  or  person,  or  engaging 
in  other  conduct  that  would  place  an 
intimate  partner  in  reasonable  fear  of 
bodily  injury  to  the  partner  or  child, 
except  that  this  paragraph  shall  only 
apply  to  a  court  order  that — 

(i)  Was  issued  after  a  hearing  of  which 
such  (>erson  received  actual  notice,  and 
at  which  such  person  had  the 
opportunity  to  participate;  and 

(ii)  (A)  Includes  a  finding  that  such 
person  represents  a  credible  threat  to 
the  physical  safety  of  such  intimate 
partner  or  child;  or 

(B)  By  its  terms  explicitly  prohibits 
the  use,  attempted  use,  or  threatened 
use  of  physical  force  against  such 
intimate  partner  or  child  that  would 
reasonably  be  expected  to  cause  bodily 
injury. 

•  •        •        •        • 

Par.  25.  Section  178.119  is  added  to 
Subpart  G  to  read  as  follows: 

§  1 78. 11 9    Importation  of  large  capacity 
ammunition  feeding  devices  manufactured 
after  September  13, 1994. 

(a)  No  large  capacity  ammunition 
feeding  device  manufactured  after 
September  13,  1994,  shall  be  imported 
or  brought  into  the  United  States  unless 
the  Director  has  authorized  the 
importation  of  such  device. 

(d)  An  application  for  a  permit,  ATF 
Form  6,  to  import  or  bring  a  large 
capacity  ammunition  feeding  device 
into  the  United  States  or  a  possession 
thereof  under  this  section  shall  be  filed, 
in  triplicate,  with  the  Director.  The 
application  shall  contain: 

(1)  The  name  and  address  of  the 
person  importing  the  device. 
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(2)  A  description  of  the  device  to  be 
imported,  including  model,  caliber,  size, 
country  of  manufacture,  and  name  of 
the  manufacturer, 

(3)  The  unit  cost  of  the  device  to  be 
imported, 

(4)  The  country  ftxtm  which  to  be 
imported, 

(5)  The  name  and  address  of  the 
foreign  seller  and  the  foreign  shipper, 

(6)  Verification  that  such  device  will 
be  marked  as  required  by  this  part,  and 

(7)  A  statement  by  the  importer  that 
the  device  is  being  imported  for  sale  to 
purchasers  specified  in  §  178.40a(b). 

(c)  If  the  Director  approves  the 
application,  such  approved  application 
shall  serve  as  the  permit  to  import  the 
device  described  therein,  and 
importation  of  such  devices  may 
continue  to  be  made  by  the  person 
importing  such  devices  under  the 
approved  application  (permit)  during 
the  petiod  specified  thereon.  The 
Director  shall  furnish  the  approved 
application  (permit)  to  the  applicant 
and  retain  two  copies  thereof  for 
administrative  use.  If  the  Director 
disapproves  the  application,  the  person 
importing  such  devices  shall  be  notified 
of  the  basis  for  the  disapproval. 

(d)  A  large  capacity  ammunition 
feeding  device  imported  or  brought  into 
the  United  States  by  a  person  importing 
such  a  device  may  be  released  from 
Customs  custody  to  the  person 
importing  such  a  device  upon  showing 
that  such  person  has  obtained  a  permit 
from  the  Director  for  the  importation  of 
the  device  to  be  released.  In  obtaining 
the  release  from  Customs  custody  of 
such  a  device  authorized  by  this  section 
to  be  imported  through  use  of  a  permit, 
the  person  importing  such  a  device  shall 
prepare  ATF  Form  6A.  in  duplicate,  and 
furnish  the  original  ATF  Form  6A  to  the 
Customs  officer  releasing  the  device. 
The  Customs  officer  shall,  after 
certification,  forward  the  ATT  Form  6A 
to  the  address  specified  on  the  form. 
The  ATF  Form  6A  shall  show  the  name 
and  address  of  the  person  importing  the 
device,  the  name  of  the  manufacturer  of 
the  device,  the  country  of  manufacture, 
the  type,  model,  caliber,  size,  and  the 
number  of  devices  released. 

(e)  Within  15  days  of  the  date  of 
release  from  Customs  custody,  the 
person  importing  such  a  device  shall: 

(1)  Forward  to  the  address  specified 
on  the  form  a  copy  of  ATF  Form  6A  on 
which  shall  be  reported  any  error  or 
discrepancy  appearing  on  the  ATF  Form 
6 A  certified  by  Customs,  and 

(2)  Pursuant  to  §  178.92,  place  all 
required  identification  data  on  each 
imported  device  if  same  did  not  bear 
such  identification  data  at  the  time  of  its 
release  from  Customs  custody. 


(Paragraphs  (a),  (b),  and  (c)  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  1512-0017  and  1512-0018; 
(>aragraphs  (d)  and  (e)  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  1512-0019) 

Par.  26.  Section  178.127  is  amended 
by  revising  the  second  sentence  to  read 
as  follows: 

§178.127    Discontinuance  of  business. 

*  *  •  Where  discontinuance  of  the 
business  is  absolute,  the  records  shall  be 
delivered  within  30  days  following  the 
business  discontinuance  to  the  ATF 
Out-of-Business  Records  Center,  Spring 
Mills  Office  Park,  2029  Stonewall 
)ackson  Ehive,  Falling  Waters,  West 
Virginia  25419,  or  to  any  ATF  office  in 
the  region  in  which  the  business  was 
located:  Provided,  however,  Where  State 
law  or  local  ordinance  requires  the 
delivery  of  records  to  other  responsible 
authority,  the  Chief,  Firearms  and 
Explosives  Licensing  Center  may 
arrange  for  the  delivery  of  the  records 
required  by  this  subpart  to  such 
authority:  Provided  further.  That  where 
a  licensed  business  is  discontinued  and 
succeeded  by  a  new  licensee,  the 
records  may  be  delivered  within  30  days 
following  the  business  discontinuance 
to  the  ATF  Out-of-Business  Records 
Center  or  to  any  ATF  office  in  the  region 
in  which  the  business  was  located. 

Par.  27.  Section  178.129  is  amended 
by  revising  paragraph  (b),  by  adding 
paragraph  (e),  and  by  revising  the 
parenthetical  text  at  the  end  of  the 
section  to  read  as  follows: 

§  1 78.1 29    Record  retention. 

***** 

(b)  Firearms  transaction  record, 
statement  of  intent  to  obtain  a  handgun, 
reports  of  multiple  sales  or  other 
disposition  of  pistols  and  revolvers,  and 
reports  of  theft  or  loss  of  firearms. 
Licensees  shall  retain  each  Form  4473 
and  Form  4473(LV)  for  a  period  of  not 
less  than  20  years  after  the  date  of  sale 
or  disposition.  Licensees  shall  retain 
each  Form  5300.35  for  a  period  of  not 
less  than  5  years  after  notice  of  the 
intent  to  obtain  the  handgun  was 
forwarded  to  the  chief  law  enforcement 
officer.  Licensees  shall  retain  each  copy 
of  Form  3310.4  (Report  of  Multiple  Sale 
or  Other  Disposition  of  Pistols  and 
Revolvers)  for  a  period  of  not  less  than 
5  years  after  the  date  of  sale  or  other 
disposition.  Licensees  shall  retain  each 
copy  of  Form  3310.11  (Federal  Firearms 
Licensee  Theft/Loss  Report)  for  a  p>eriod 
of  not  less  than  5  years  after  the  date  the 
theft  or  loss  was  reported  to  ATF. 
***** 

(e)  Retention  of  records  of 
transactions  in  semiautomatic  assault 


weapons.  The  documentation  required 
by  §§  178.40(c)  and  178.132  shall  be 
retained  in  the  licensee's  permanent 
records  for  a  period  of  not  less  than  5 
years  after  the  date  of  sale  or  other 
disposition. 

(Paragraph  (b)  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  1512-0520, 1512-0006,  and  1512- 
0524;  Paragraph  (e)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0526;  all  other  recordkeeping 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0129) 

Par.  28.  Sections  178.132  and  178.133 
are  added  to  Subpart  H  to  read  as 
follows: 

§  1 78. 1 32    Disposition  s  of  semiautomatic 
assault  v^eapons  and  large  capacity 
ammunition  feeding  devices  to  law 
enforcement  officers  for  official  use. 

Licensed  manufacturers,  licensed 
importers,  and  licensed  dealers  in 
semiautomatic  assault  weapons,  as  well 
as  persons  who  manufacture,  import,  or 
deal  in  large  capacity  ammunition 
feeding  devices,  may  transfer  such 
weapons  and  devices  manufactured 
after  September  13, 1994,  to  law 
enforcement  officers  with  the  following 
documentation: 

(a)  A  written  statement  from  the 
purchasing  officer,  under  penalty  of 
perjury,  stating  that  the  weapon  is  being 
purchased  for  use  in  performing  official 
duties  and  that  the  weapon  is  not  being 
acquired  for  personal  use  or  for 
purposes  of  transfer  or  resale;  and 

(b)  A  written  statement  from  a 
supervisor  of  the  purchasing  officer, 
under  penalty  of  perjury,  stating  that  the 
purchasing  officer  is  acquiring  the 
weapon  for  use  in  official  duties,  that 
the  firearm  is  suitable  for  use  in 
performing  official  duties,  and  that  the 
weapon  is  not  being  acquired  for 
personal  use  or  for  purposes  of  transfer 
or  resale. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtier  1512-0526) 

§  178.133    Records  of  transactions  in 
semiautomatic  assault  weapons. 

The  evidence  specified  in  §  178.40(c), 
relating  to  transactions  in 
semiautomatic  assault  weapons,  shall  be 
retained  in  the  permanent  records  of  the 
manufacturer  or  dealer  and  in  the 
records  of  the  licensee  to  whom  the 
weapons  are  transferred. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtier  1512-0526) 

Par.  29.  Section  178.152(a)  is  revised 
to  read  as  follows: 

§  178.1 52    Seizure  and  forfeiture. 

(a)  Any  firearm  or  ammunition 
involved  in  or  used  in  any  knowing 
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violation  of  subsections  (a)(4).  (a)(6).  (0. 
(g).  (h).  (i),  (j).  or  (k)  of  section  922  of 
the  Act,  or  knowing  importation  or 
bringing  into  the  United  States  or  any 
possession  thereof  any  firearm  or 
ammunition  in  violation  of  section 
922(1)  of  the  Act,  or  knowing  violation 
of  section  924  of  the  Act,  or  willful 
violation  of  any  other  provision  of  the 
Act  or  of  this  part,  or  any  violation  of 
any  other  criminal  law  of  the  United 
States,  or  any  firearm  or  ammunition 
intended  to  be  used  in  any  offense 
referred  to  in  paragraph  (c)  of  this 
section,  where  such  intent  is 
demonstrated  by  clear  and  convincing 
evidence,  shall  be  subject  to  seizure  and 
forfeiture,  and  all  provisions  of  the 
Internal  Revenue  Code  of  1986  relating 
to  the  seizure,  forfeiture,  and 
disposition  of  firearms,  as  defined  in 
section  5845(a)  of  that  Code,  shall,  so  far 
as  applicable,  extend  to  seizures  and 
forfeitures  under  the  provisions  of  the 
Act:  Provided,  That  upon  acquittal  of 
the  owner  or  possessor,  or  dismissal  of 
the  charges  against  such  person  other 
than  upon  motion  of  the  Government 
prior  to  trial,  or  lapse  of  or  court 
termination  of  the  restraining  order  to 
which  he  is  subject,  the  seized  or 
relinquished  firearms  or  ammunition 
shall  be  returned  forthwith  to  the  owner 
or  possessor  or  to  a  person  delegated  by 
the  owner  or  possessor  unless  the  return 
of  the  firearms  or  ammunition  would 
place  the  owner  or  possessor  or  the 
delegate  of  the  owner  or  possessor  in 
violation  of  law.  Any  action  or 
proceeding  for  the  forfeiture  of  firearms 
or  ammunition  shall  be  commenced 
within  120  days  of  such  seizure. 
•        •        •        »        • 

Par.  30.  Section  178.153  is  added  to 
Subpart  I  to  read  as  follows: 

§  1 78. 1 53    Semiautomatic  assau  It  weapons 
and  larg«  capacity  ammunition  feeding 
devices  manufactured  or  imported  for  ttte 
purposes  of  testing  or  experimentation. 

The  provisions  of  §  178.40  with 
respect  to  the  manufacture,  transfer,  or 
possession  of  a  semiautomatic  assault 
weapon,  and  §  178.40a  with  respect  to 
large  capacity  ammunition  feeding 
devices,  shall  not  apply  to  the 
manufacture,  transfer,  or  possession  of 
such  weapons  or  devices  by  a 
manufacturer  or  importer  for  the 
purposes  of  testing  or  experimentation 
as  authorized  by  the  Director.  A  person 
desiring  such  authorization  shall  submit 
a  letter  application,  in  duplicate,  to  the 
Director.  Such  application  shall  contain 
the  name  and  addresses  of  the  persons 
directing  or  controlling,  directly  or 
indirectly,  the  policies  and  management 
of  the  applicant,  the  nature  or  purpose 
of  the  testing  or  experimentation,  a 


description  of  the  weapons  or  devices  to 
be  manufactured  or  imported,  and  the 
source  of  the  weapons  or  devices.  The 
approved  application  shall  be  retained 
as  part  of  the  records  required  by 
Subpart  H  of  this  part. 

Par.  31.  Section  178.171  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

f  178.171    ExporlatkMt. 

•   *   *  Licensed  manufacturers  and 
licensed  importers  exporting  armor 
piercing  ammunition  and 
semiautomatic  assault  weapons 
manufactured  after  September  13, 1994. 
shall  maintain  records  showing  the 
name  and  address  of  the  foreign 
consignee  and  the  date  the  armor 
piercing  ammunition  or  semiautomatic 
assault  weapons  were  exported. 

PART  179— MACHINE  GUNS, 
DESTRUCTIVE  DEVICES,  AND 
CERTAIN  OTHER  FIREARMS 

Par.  32.  The  authority  citation  for  27 
CFR  part  179  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  7805 

H  179.34,  179.36, 179.42, 179.46, 179.47, 
and  179.50    [Amanded] 

Par.  33.  Sections  179.34,  179.36, 
179.42.  179.46. 179.47,  and  179.50  are 
amended  by  removing  "5630.5" 
wherever  it  occurs  and,  adding  in  its 
place,  "5630.7." 

Par.  34.  Section  179.34(e)  is  added  to 
read  as  follows: 

S  179.34    Special  tax  registration  and 
return. 

•         •         •         •         • 

(e)  Identification  of  taxpayer.  If  the 
taxpayer  is  an  individual,  with  the 
initial  return  such  person  shall  securely 
attach  to  Form  5630.7  a  photograph  of 
the  individual  2x2  inches  in  size, 
clearly  showing  a  full  front  view  of  the 
features  of  the  individual  with  head 
bare,  with  the  distance  from  the  top  of 
the  head  to  the  point  of  the  chin 
approximately  IV*  inches,  and  which 
shall  have  been  taken  within  6  months 
prior  to  the  date  of  completion  of  the 
return.  The  individual  shall  also  attach 
to  the  return  a  properly  completed  FBI 
Form  FD-258  (Fingerprint  Card).  The 
fingerprints  must  be  clear  for  accurate 
classification  and  should  be  taken  by 
someone  properly  equipped  to  take 
them:  Provided.  That  the  provisions  of 
this  paragraph  shall  not  apply  to 
individuals  who  have  filed  with  ATF  a 
properly  executed  Application  for 
License  under  18  U.S.C.  Chapter  44, 
Firearms,  ATF  Form  7  (5310.12)  (12-93 
edition),  as  specified  in  §  178.44(a). 


Signed:  February  10. 1995. 
Daniel  R.  BUck, 

Acting  Director. 

Approved:  February  27, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff  and  Trade  Enforcement). 
(FR  Doc.  95-6233  Filed  4-3-95;  4:18  pm) 
MLUNQ  COM  4«1»-31-U 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  0 

[avil  Division  Directive  No.  14-05] 

Redelegation  by  Civil  Division  of 
Authority  to  Compromise  Civil  Claims 

AGENCY:  Department  of  Justice,  Civil 
Division. 

ACTION:  Final  rule. 


SUMMARY:  This  Directive  implements  a 
recent  Attorney  General  order  that 
increased  settlement  and  compromise 
authority  that  the  Assistant  Attorneys 
General  of  the  litigating  divisions  may 
redelegate  to  United  States  Attorneys  in 
civil  matters.  This  Directive,  which 
supersedes  Civil  Division  Directive  176- 
91,  is  being  promulgated  in  order  to 
increase  Department  efficiency. 
EFFECTIVE  DATE:  April  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Hollis,  Assistant  Director. 
Commercial  Litigation  Branch,  Civil 
Division,  Department  of  Justice,  room 
11022,  550  11th  Street  NW., 
Washington,  DC  20530:  (202)  307-1100. 
SUPPt.EMENTARV  INFORMATION:  This 

Directive  implements  on  behalf  of  the 
Civil  Division  the  increase  in  the  dollar 
amount  of  settlement  authority  which 
the  Assistant  Attorneys  General  may 
redelegate  to  United  States  Attorneys  in 
civil  matters.  This  increase  in  United 
States  Attorney  authority  will  further 
the  efficient  operation  of  the 
Department  of  Justice. 

As  a  regulation  related  to  internal 
Department  of  Justice  management,  this 
rule  may  become  effective  without 
provision  for  public  comment  pursuant 
to  5  U.S.C.  §  553(b)(A).  This  Directive  is 
not  a  "significant  regulatory  action" 
under  section  3(f)  of  Executive  Order 
12866  and,  accordingly,  it  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Pursuant  to  5  U.S.C. 
§  605(b),  the  Assistant  Attorney  General 
for  the  Civil  Division  certifies  that 
because  the  effect  of  this  Directive  is 
internal  to  the  Department  of  Justice  it 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
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This  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subiects  in  28  CFR  Part  0 

Authority  delegations  (government 
agencies).  Government  employees. 
Organization  and  functions  (government 
agencies),  Whistleblowing. 

PART  0— {AMENDED] 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C  §  301.  28  U.S.C.  §§  509. 
510,  515-519. 

2.  In  the  Appendix  to  Subpart  Y.  Civil 
Division  Directive  No.  176-91  is 
removed  and  Civil  Division  Directive 
14-95  is  added  in  its  place  to  read  as 
follows: 

Appendix  to  Subpart  Y — Redelegations 
of  Authority  To  Compromise  and  Close 
Civil  Claims 


(Directive  No.  14-951 

By  virtue  of  the  authority  vested  in  me  by 
part  0  of  title  28  of  the  Code  of  Federal 
Regulations,  particularly  §§0.45,  0.160, 
0.164,  and  0.168,  it  is  hereby  ordered  as 
follows: 

Section  1.  Authority  To  Compromise  or  Close 
Cases  and  to  File  Suits  and  Claims 

(a)  Delegation  to  Deputy  Assistant 
Attorneys  General.  The  Deputy  Assistant 
Attorneys  General  are  authorized  to  act  for. 
and  to  exercise  the  authority  of.  the  Assistant 
Attorney  General  in  charge  of  the  Civil 
Division  with  respect  to  the  institution  of 
suits,  the  acceptance  or  rejection  of 
compromise  offers,  and  the  closing  of  claims 
or  cases,  unless  any  such  authority  is 
required  by  law  to  be  exercised  by  the 
Assistant  Attorney  General  personally  or  has 
been  specifically  delegated  to  another 
Department  official. 

(b)  Delegation  to  United  States  Attorneys, 
Branch.  Office  and  Staff  Directors  and 
Attomeys-in-Charge  of  Field  Offices.  Subject 
to  the  limitations  imposed  by  28  CFR 
0.160(c),  and  0.164(a)  and  section  4(c)  of  this 
directive,  and  the  authority  of  the  Solicitor 
General  set  forth  in  28  CFR  0.163, 

(1)  Branch,  Office,  and  Staff  Directors,  and 
Attomeys-in-Charge  of  Field  Offices  with 
respect  to  matters  assigned  or  delegated  to 
their  respective  components  are  hereby 
delegated  the  authority  to: 

(a)  Accept  offers  in  compromise  of  claims 
on  behalf  of  the  United  States; 


(i)  In  all  cases  in  which  the  gross  amount 
of  the  original  claim  did  not  exceed 
$500,000:  and, 

(ii)  In  all  cases  in  which  the  gross  amount 
of  the  original  claim  was  between  $500,000 
and  S5, 000,000,  so  long  as  the  difference 
between  the  gross  amount  of  the  original 
claim  and  the  proposed  settlement  does  not 
exceed  $500,000  or  15  percent  of  the  original 
claim,  whichever  is  greater; 

(b)  Accept  offers  in  compromise  of,  or 
settle  administratively,  claims  against  the 
United  States  in  all  cases  where  the  principal 
amount  of  the  proposed  settlement  does  not 
exceed  $500,000;  and, 

(c)  Reject  any  offers. 

(2)  United  States  Attorneys  with  respect  to 
matters  assigned  or  delegated  to  their 
respective  components  are  hereby  delegated 
the  authority  to: 

(a)  Accept  offers  in  compromise  of  claims    ' 
on  behalf  of  the  United  States; 

(i)  In  all  cases  in  which  the  gross  amount 
of  the  original  claim  did  not  exceed 
$1,000,000  and, 

(ii)  In  all  cases  in  which  the  gross  amount 
of  the  original  claim  does  not  exceed 
$5,000,000,  and  in  which  the  difference 
between  the  gross  amount  of  the  original 
claim  and  the  proposed  settlement  does  not 
exceed  $1,000,000; 

(b)  Accept  offers  in  compromise  of,  or 
settle  administratively,  claims  against  the 
United  States  in  all  cases  where  the  principal 
amount  of  the  prop>osed  settlement  does  not 
exceed  SI, 000,000  and, 

(c)  Reject  any  offers. 

(3)  With  respect  to  claims  asserted  in 
banluTiptcy  proceedings,  the  term  gross 
amount  of  the  original  claim  in  (1)  (a)  and 
(b),  and  (2)  (a)  and  (b)  above  means 
liquidation  value.  Liquidation  value  is  the 
forced  sale  value  of  the  collateral,  if  any, 
securing  the  claim(s)  plus  the  dividend  likely 
to  be  paid  for  the  unsecured  portion  of  the 
claim(s)  in  an  actual  or  hypothetical 
liquidation  of  the  bankruptcy  estate. 

(c)  Subject  to  the  limitations  imposed  by 
sections  1(e)  and  4(c)  of  this  directive.  United 
States  Attorneys,  Directors,  and  Attomeys-in- 
Charge  are  authorized  to  file  suits, 
counterclaims,  and  cross-claims,  to  close,  or 
to  take  any  other  action  necessary  to  protect 
the  interests  of  the  United  States  in  all 
routine  nonmonetary  cases,  in  all  routine 
loan  collection  and  foreclosure  cases,  and  in 
other  monetary  claims  or  cases  where  the 
gross  amount  of  the  original  claim  does  not 
exceed  $500,000,  or  in  the  case  of  United 
States  Attorneys,  $1,000,000.  Such  actions  in 
nonmonetary  cases  which  are  other  than 
routine  will  be  submitted  for  the  approval  of 
the  Assistant  Attorney  General,  Civil 
Division. 

(d)  United  States  Attorneys  may  redelegate 
in  writing  the  above-conferred  compromise 
and  suit  authority  to  Assistant  United  States 
Attorneys  who  supervise  other  Assistant 
United  States  Attorneys  who  handle  civil 
litigation. 

(e)  Limitations  on  delegations.  The 
authority  to  compromise  cases,  file  suits, 
counter-claims,  and  cross-claims,  to  close 
cases,  or  take  any  other  action  necessary  to 
protect  the  interests  of  the  United  States, 
delegated  by  paragraphs  (a)  and  (b)  of  this 


section,  may  not  be  exercised,  and  the  matter 
shall  be  submitted  for  resolution  to  the 
Assistant  Attorney  General,  Civil  Division, 
when: 

(1)  For  any  reason,  the  proposed  action,  as 
a  practical  matter,  will  control  or  adversely 
influence  the  disposition  of  other  claims 
totaling  more  than  the  respective  amounts 
designated  in  the  alxtve  paragraphs. 

(2)  Because  a  novel  question  of  law  or  a 
question  of  pwlicy  is  presented,  or  for  any 
other  reason,  the  proposed  action  should,  in 
the  opinion  of  the  officer  or  employee 
concerned,  receive  the  personal  attention  of 
the  Assistant  Attorney  General,  Civil 
Division. 

(3)  The  agency  or  agencies  involved  are 
opposed  to  the  proposed  action.  The  views 
of  an  agency  must  be  solicited  with  respect 
to  any  significant  proposed  action  if  it  is  a 
party,  if  it  has  asked  to  be  consulted  with 
resp)ect  to  any  such  proposed  action,  or  if 
such  proposed  action  in  a  case  would 
adversely  affect  any  of  its  policies. 

(4)  The  U.S.  Attorney  involved  is  op{x>sed 
to  the  proposed  action  and  requests  that  the 
matter  be  submitted  to  the  Assistant  Attorney 
General  for  decision. 

(5)  The  case  is  on  appeal,  except  as 
determined  by  the  Director  of  the  Apptellate 
Staff. 

Section  2.  Action  Memoranda 

(a)  Whenever  an  official  of  the  Civil 
Division  or  a  United  States  Attomey  accepts 
a  compromise,  closes  a  claim  or  files  a  suit 
or  claim  pursuant  to  the  authority  delegated 
by  this  Directive,  a  memorandum  fully 
explaining  the  basis  for  the  action  taken  shall 
be  executed  and  placed  in  the  file.  In  the  case 
of  matters  compromised,  closed,  or  filed  by 
United  States  Attorneys,  a  copy  of  the 
memorandum  must  be  sent  to  the  appropriate 
Branch  or  Office  of  the  Civil  Division. 

(b)  The  compromising  of  cases  or  closing 
of  claims  or  the  filing  of  suits  for  claims, 
which  a  United  States  Attomey  is  not 
authorized  to  approve,  shall  he  referred  to  the 
appropriate  Branch  or  Office  writhin  the  Civil 
Division,  for  decision  by  the  Assistant 
Attomey  General  or  the  appropriate 
authorized  person  within  the  Civil  Division. 
The  referral  memorandum  should  contain  a 
detailed  description  of  the  matter,  the  United 
States  Attomey's  recommendation,  the 
agency's  recommendation  where  applicable, 
and  a  full  statement  of  the  reasons  therefor. 

Section  3.  Return  of  Civil  Judgment  Cases  to 
Agencies 

Claims  arising  out  of  judgments  in  favor  of 
the  United  States  which  cannot  be 
permanently  closed  as  uncollectible  may  he 
returned  to  the  referring  Federal  agency  for 
servicing  and  surveillance  whenever  all 
conditions  set  forth  in  USAM  4-2.230  have 
been  met. 

Section  4.  Authority  for  Direct  Reference  and 
Delegation  of  Civil  Division  Cases  to  United 
States  Attorneys 

(a)  Direct  reference  to  United  States 
Attorneys  by  agencies.  The  following  civil 
actions  under  the  jurisdiction  of  the  Assistant 
Attomey  General,  Civil  Division,  may  be 
referred  by  the  agency  concerned  directly  to 
the  appropriate  United  States  Attorney  for 
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handling  in  trial  courts,  subject  to  the 
limitations  imposed  by  paragraph  (c)  of  this 
section.  United  States  Attorneys  are  hereby 
delegated  the  authority  to  take  all  necessary 
Steps  to  protect  the  interests  of  the  United 
States,  without  prior  approval  of  the 
Assistant  Attorney  General,  Civil  Division,  or 
his  representations,  subject  to  the  limitations 
set  forth  in  section  1(e)  of  this  directive.   • 
Agencies  may.  however,  if  special  handling 
is  desired,  refer  these  cases  to  the  Civil 
Division.  Also,  when  constitutional  questions 
or  other  significant  issues  arise  in  the  course 
of  such  litigation,  or  when  an  appeal  is  taken 
by  any  party,  the  Civil  Division  should  be 
consulted. 

(1)  Money  claims  by  the  United  States, 
except  claims  involving  penalties  and 
forfeitures,  where  the  gross  amount  of  the 
original  claim  does  not  exceed  Si, 000,000. 

(2)  Single  family  dwelling  house 
foreclosures  arising  out  of  loans  made  or 
insured  by  the  Department  of  Housing  and 
Urban  Development,  the  Veterans 
Administration  and  the  Farmers  Home 
Administration. 

(3)  Suits  to  enjoin  violations  of,  and  to 
collect  penalties  under,  the  Agricultural 
Adjustment  Act  of  1938.  7  U.S.C.  1376,  the 
Packers  and  Stockyards  Act.  7  U.S.C.  203 
207(g).  213.  215.  216.  222.  and  228a.  the 
Perishable  Agricultural  Commodities  Act. 
1930.  7  U.S.C.  499c(a)  and  499h(d).  the  Egg 
Products  Inspection  Act.  21  U.S.C.  1031  et 
seq.,  the  Potato  Research  and  Promotion  Act. 
7  U.S.C.  261 1  et  seq..  the  Cotton  Research 
and  Promotion  Act  of  1966.  7  U.S.C.  2101  et 
seq.,  the  Federal  Meat  Inspection  Act.  21 
U.S.Q  601  et  seq.,  and  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended.  7  U.S.C.  601  et  seq. 

(4)  Suits  by  social  security  beneficiaries 
under  the  Social  Security  Act.  42  U.S.C.  402 
etseq. 

(5)  Social  Security  disability  suits  under  42 
U.S.C  423  et  seq. 

(6)  Black  lung  beneficiary  suits  under  the 
Federal  Coal  Mine  Health  and  Safety  Act  of 
1969.  30  use.  921  etseq 

(7)  Suits  by  Medicare  beneficiaries  under 
42  U.S.C.  1395ff. 

(8)  Garnishment  actions  authorized  by  42 
U.S.C  659  for  child  support  or  alimony 
payments  and  actions  for  general  debt.  5 
U.S.C  5520a. 

(9)  Judicial  review  of  actions  of  the 
Secretary  of  Agriculture  under  the  food 
stamp  program,  pursuant  to  the  provisions  of 
7  U.S.C.  2022  involving  retail  food  stores. 

(10)  Cases  referred  by  the  Department  of 
Labor  for  the  collection  of  penalties  or  for 
injunctive  action  under  the  Fair  Labor 
Standards  Act  of  1938  and  the  Occupational 
Safety  and  Health  Act  of  1970. 

(11)  Cases  referred  by  the  Department  of 
Labor  solely  for  the  collection  of  civil 
penalties  under  the  Farm  Labor  Contractor 
Registration  Act  of  1963.  7  U.S.C  2048(b). 

(12)  Cases  referred  by  the  Interstate 
Commerce  Commission  to  enforce  orders  of 
the  Interstate  Commerce  Commission  or  to 
enjoin  or  suspend  such  orders  pursuant  to  28 
U.S.C  1336. 

(13)  Cases  referred  by  the  United  States 
Postal  Service  for  injunctive  relief  under  the 
nonmailable  matter  laws.  39  U.S.C.  3001  et 
seq. 


(b)  Delegation  to  United  States  Attorneys. 
Upon  the  recommendation  of  the  appropriate 
Director,  the  Assistant  Attorney  General. 
Civil  Division  may  delegate  to  United  States 
Attorneys  suit  authority  involving  any  claims 
or  suits  where  the  gross  amount  of  the 
original  claim  does  not  exceed  $5,000,000 
where  the  circumstances  warrant  such 
delegations.  United  States  Attorneys  may 
compromise  any  case  redelegated  under  this 
subsection  in  which  the  gross  amount  of  the 
original  claim  does  not  exceed  55.000,000,  so 
long  as  the  difference  between  the  gross 
amount  of  the  original  claim  and  the 
proposed  settlement  does  not  exceed 
$1,000,000.  United  States  Attorneys  may 
close  cases  redelegated  to  them  under  this 
subsection  only  upon  the  authorization  of  the 
appropriate  authorized  person  within  the 
Department  of  Justice.  All  delegations 
pursuant  to  this  subsection  shall  be  in 
writing  and  no  United  States  Attorney  shall 
have  authority  to  compromise  or  close  any 
such  delegated  case  or  claim  except  as  is 
specified  in  the  required  written  delegation 
or  in  section  1(c)  of  this  directive.  The 
limitations  of  section  1(e)  of  this  directive 
also  remain  applicable  in  any  case  or  claim 
delegated  hereunder. 

(c)  Cases  not  covered.  Regardless  of  the 
amount  in  controversy,  the  following  matters 
normally  will  not  be  delegated  to  United 
States  Attorneys  for  handling  but  will  be 
personally  or  jointly  handled  or  monitored 
by  the  appropriate  Branch  or  Office  within 
the  Civil  Division: 

(1)  Civil  actions  in  the  Court  of  Federal 
Claims. 

(2)  Cases  within  the  jurisdiction  of  the 
Commercial  Litigation  Branch  involving 
patents,  trademarks,  copyrights,  etc. 

(3)  Cases  before  the  United  States  Court  of 
International  Trade. 

(4)  Any  case  involving  bribery,  conflict  of 
interest,  breach  of  fiduciary  duty,  breach  of 
employment  contract,  or  exploitation  of 
public  office. 

(5)  Any  fraud  or  False  Claims  Act  case 
where  the  amount  of  single  damages,  plus 
civil  penalties,  if  any.  exceeds  $1,000,000. 

(6)  Any  case  involving  vessel-caused 
pollution  in  navigable  waters. 

(7)  Cases  on  appeal,  except  as  determined 
by  the  Director  of  the  Appellate  Staff. 

(8)  Any  case  involving  litigation  in  a 
foreign  court. 

(9)  Criminal  proceedings  arising  under 
statutes  enforced  by  the  Food  and  Drug 
Administration,  the  Consumer  Product  Safety 
Commission,  the  Federal  Trade  Commission, 
and  the  National  Highway  Traffic  Safety 
Administration  (relating  to  odometer 
tampering),  except  as  determined  by  the 
Director  of  the  Office  of  Consumer  Litigation. 

(10)  Nonmonetary  civil  cases,  including 
injunction  suits,  declaratory  judgment 
actions,  and  applications  for  inspection 
warrants,  and  cases  seeking  civil  penalties 
including  but  not  limited  to  those  arising 
under  statutes  enforced  by  the  Food  and  Drug 
Administration,  the  Consumer  Product  Safety 
Commission,  the  Federal  Trade  Commission, 
and  the  National  Highway  Traffic  Safety 
Administration  (relating  to  odometer 
tampering),  except  as  determined  by  the 
Director  of  the  Office  of  Consumer  Litigation. 


(11)  Administrative  claims  arising  under 
the  Federal  Tort  Claims  Act. 

Section  5.  Adverse  Decisions 

All  final  judicial  decisions  adverse  to  the 
Govermnent  involving  any  direct  reference  or 
delegated  case  must  be  reported  promptly  to 
the  Assistant  Attorney  General.  Civil 
Division,  attention  Director.  Appellate  Staff. 
Consult  title  2  of  the  United  States  Attorney's 
Manual  for  procedures  and  time  limitations. 
An  appeal  cannot  be  taken  without  approval 
of  the  Solicitor  General.  Until  the  Solicitor 
General  has  made  a  decision  whether  an 
appeal  will  be  taken,  the  Government 
attorney  handling  the  case  must  take  all 
necessary  procedural  actions  to  preserve  the 
Government's  right  to  take  an  appeal, 
including  filing  a  protective  notice  of  appeal 
when  the  time  to  file  a  notice  of  appeal  is 
about  to  expire  and  the  Solicitor  General  has 
not  yet  made  a  decision.  Nothing  in  the 
foregoing  directive  affects  this  obligation. 

Section  6.  Supersession 

This  directive  supersedes  Civil  Division 
Directive  No.  176-91  regarding  redelegation 
of  the  Assistant  Attorney  Generals  authority 
in  Civil  Division  cases  to  Branch  Directors, 
heads  of  offices  and  United  States  Attorneys. 

Section  7.  Applicability 

This  directive  applies  to  all  cases  pending 
as  of  the  date  of  this  directive  and  is  effective 
immediately. 

Approved:  March  27.  1995. 
Frank  W.  Hunger. 
Assistant  Attorney  General,  Civil  Division. 

Dated  March  27.  1995. 
John  R.  Schmidt, 
Associate  Attorney  General. 
IFR  Doc.  95-8482  Filed  4-5-95:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 

Iowa  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Iowa  regulatory 
program  (hereinafter  referred  to  as  the 
"Iowa  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Iowa  proposed  revisions 
to  rules  pertaining  to  rulemaking 
petitions,  definitions,  permit  processing, 
permit  revisions,  bonding,  backfilling 
and  grading,  alternative  enforcement, 
and  individual  civil  penalties.  The 
amendment  is  intended  to  revise  the 
Iowa  program  to  be  consistent  with  the 
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corresponding  Federal  standards,  to 
clarify  ambiguities,  and  to  improve 
operational  efficiency. 

EFFECTIVE  DATE:  April  6,  1995. 
FOP  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Telephone:  (816) 
374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Iowa  program.  General  background 
information  on  the  Iowa  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5885). 
Subsequent  actions  concerning  Iowa's 
program  and  program  amendments  can 
be  found  at  30  CFR  915.15  and  915.16. 

II.  Proposed  Amendment 

By  letter  dated  April  13,  1994,  Iowa 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(Administrative  Record  No.  IA-397). 
Iowa  submitted  the  proposed 
amendment  with  the  intent  of  satisfying 
the  required  program  amendments 
codified  at  30  CFR  915.6  (a)  and  (b),  and 
at  Iowa's  own  initiative  to  improve  the 
operation  of  its  program.  The  provisions 
of  the  Iowa  Administrative  Code  (lAC) 
that  Iowa  proposed  to  revise  were:  lAC 
27-40.3(207),  27-40.4(9).  27-40.31(14), 
27-40.32(207).  27^0.51(7).  27-40.63(2). 
27-40.74(3).  and  27-40.75(2). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  5, 
1994,  Federal  Register  (59  FR  23177), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (Administrative  Record 
No.  lA— 402).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  June  6. 1994. 

Chiring  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to  the 
provisions  of  LAC  27—40.32  (permit 
revisions),  27-40.51(7)  (application  for 
bond  release),  and  27-^0.75(2) 
(individual  civil  penalties).  OSM 
notified  Iowa  of  the  concerns  by  issue 
letter  dated  October  3. 1994 
(Administrative  Record  No.  LA— 407). 

Iowa  responded  in  a  letter  dated 
November  8. 1994.  by  submitting  a 
revised  amendment  (Administrative 
Record  No.  L\—408).  Iowa  proposed 
additional  revisions  to  LAC  27-40.32 
(permit  revisions).  27-40.51(7)  (bond 
release  application),  and  27-40.75(2) 
(individual  civil  penalties). 


Based  upon  the  revisions  to  the 
proposed  program  amendment 
submitted  by  Iowa.  OSM  reopened  the 
public  comment  period  in  the 
November  23,  1994,  Federal  Register 
(59  FR  60341;  Administrative  Record 
No.  LA-410).  The  public  comment 
period  ended  on  December  8, 1994. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17.  finds  that  the 
proposed  program  amendment 
submitted  by  Iowa  on  April  13, 1994, 
and  as  revised  by  it  on  November  8, 
1994,  is  no  less  effective  than  the 
corresponding  Federal  regulations  in 
meeting  SMCRA's  requirements. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Nonsubstantive  Revisions  to  Iowa's 
Rules 

Iowa  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial  and 
recodification  changes  (corresponding 
Federal  regulation  provisions  are  listed 
in  parentheses): 
L\C  27-40.32(3)a.  3.  &  4.  (no 
corresponding  Federal  provisions), 
requirements  for  permit  amendment 
or  revision; 
LAC  27^0.32(5)  (30  CFR  773.11(a)), 
permit  renewal  not  required  when 
only  Phase  III  bond  liability  remains 
on  the  permit  area; 
lAC  27-40.32(6)  (no  corresponding 
Federal  provision,  additions  to  the 
Federal  requirements  at  30  CFR 
774.15(b)).  contents  of  permit  renewal 
application;  and 
LAC  27-40.32(7)  (no  corresponding 
Federal  provision),  modification  of 
the  incorporation  of  Federal 
regulations  by  reference  so  that  they 
cite  the  correct  regulatory  authority. 
Because  the  proposed  revisions  to 
these  previously-approved  rules  are 
nonsubstantive  in  nature,  the  Director 
finds  that  these  proposed  revisions  to 
the  Iowa  rules  are  no  less  effective  than 
the  Federal  regulations  in  meeting 
SMCRA's  requirements,  and  approves 
these  proposed  revisions. 

2.  Substantive  Revisions  to  Iowa's  Rules 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Iowa  proposed  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  language  that  is 
substantively  identical  to  the 
requirements  of  the  corresponding 
Federal  regulation  provisions  (listed  in 
parentheses). 


LAC  27-40.4(9)  (30  CFR  701.5, 
definition  of  "previously  mined 
area"). 

LAC  27-40.32(3)a.  (introductory  text)  (30 
CFR  774.13(a)).  permittee  right  to 
submit  application  for  permit 
revision/amendment. 

lAC  27-40.32(3)3.2.  (30  CFR  774.11  (b) 
&  (c)).  right  of  regulatory  authority  to 
order  permit  revision/amendment, 
and  administrative  and  judicial 
review  of  such  orders. 

Because  these  proposed  Iowa  rules  are 
substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations  in  meeting  SMCRA's 
requirements  and  approves  these 
proposed  revisions. 

The  Director  further  notes  that  the 
revision  to  LAC  27-40.4(9)  (definition  of 
"previously  mined  area")  satisfies  a 
required  program  amendment  codified 
at  30  CFR  915.16(a)(1)  that  was  imposed 
on  November  6. 1991  (56  FR  56578, 
56594).  and  is  removing  this 
requirement. 

3.  LAC  27-40.3(207).  General  Provisions 
of  Regulatory  Program 

Iowa  proposes  to  add  a  new  paragraph 
providing  that  "[i]n  lieu  of  the 
regulations  deleted  at  30  CFR  700.12 
concerning  'Petitions  to  initiate 
rulemaking,'  rules  of  the  Iowa 
Department  of  Agriculture  and  Land 
Stewardship  at  21  LAC  Chapter  3. 
'Petitions  for  Rulemaking'  shall  serve  as 
the  basis  for  submitting  petitions  to 
initiative  rulemaking." 

Iowa  had  previously  submitted  the 
referenced  rules  as  part  of  an  earlier 
program  amendment,  and  OSM  found 
them  to  be  no  less  effective  than  the 
Federal  regulations  at  30  CFR  700.12 
that  Iowa  chose  not  to  incorporate  by 
reference  in  its  program.  However,  in 
that  earlier  amendment  Iowa  was 
required  to  further  amend  its  program  to 
include  a  clear  reference  to  these  State 
rules  within  its  regulatory  program  (see 
59  FR  5709,  5712;  February  8,  1994; 
Finding  No.  8).  The  Director  finds  that 
Iowa's  current  proposed  program 
amendment  clearly  informs  the  public 
of  where  to  locate  the  procedures  and 
requirements  for  petitions  for 
rulemaking  under  the  Iowa  regulatory 
program,  and  approves  the  proposal. 
Additionally,  the  proposal  satisfies  a 
required  program  amendment  codified 
at  30  CFR  915.16(b)(1)  that  was  imposed 
on  February  8, 1994  (59  FR  5709.  5723); 
therefore  the  Director  is  removing  this 
requirement. 
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4.  lAC  27-40.31(141  Requirements  for 
Permits  and  Permit  Processing 

Iowa  proposes  to  delete  and  reserve 
this  subrule.  which  adds  to  Iowa's 
incorporation  by  reference  of  30  CFR 
773.15(a)(2)  the  words  "liln  case  willhil 
suppressing  or  falsifying  of  any  facts  or 
data  is  identified,  the  division  may 
require  the  applicant  to  reapply  for  the 
same  area.  "  OSM  notes  that  30  CFR 
773.15(aK2)  provides  that  in  the  review 
of  applications  for  permits  or  permit 
revisions,  the  applicant  has  the  burden 
of  proof  that  the  application  is  in 
compliance  with  all  requirements  of  the 
regulatory  program. 

Iowa  previously  proposed  this  added 
language  in  a  program  amendment,  but 
OSM  found  that  under  SMCRA  Section 
510(b)(1)  and  30  CFR  773.15(c)(1)  (Iowa 
counterpart  provisions  at  Iowa  Code 
207.9(2)(a)  and  (lAC  27^0.31).  if  such 
willful  suppressing  or  falsiHcation  of 
any  facts  or  data  in  a  permit  application 
is  identified,  the  regulatory  authority 
would  have  no  discretion  and  would  be 
required  to  deny  the  permit.  OSM  thus 
found  this  Iowa  subrule  to  conflict  with 
SMCRA  and  the  Federal  regulations, 
and  did  not  approve  this  subrule  (see  59 
FR  5709.  5714;  February  8.  1994; 
Finding  No.  13b).  Iowa,  in  response,  is 
now  proposing  to  delete  this 
unapproved  language.  OSM  notes  that 
the  Iowa  program,  in  the  general 
incorporation  by  reference  at  lAC  27- 
40.31(207)  of  the  Federal  regulations  at 
30  CFR  Fart  773.  continues  to 
incorporate  30  CFR  773.15(a)(2)  by 
reference.  For  the  reasons  spe<;ified  in 
the  February  8.  1994,  Federal  Register. 
the  EHrector  finds  that  the  proposed 
deletion  of  this  added  language  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations,  and  is  approving  the 
deletion. 

5.  lAC  27-40.32(207).  Permit  Revision/ 
Amendment,  Renewal,  Transfer 

Iowa  proposes  to  delete  its 
incorporation  by  reference  of  the 
Federal  regulations  at  30  CFR  Fart  774, 
as  in  effect  on  July  1,  1992  (with  some 
exceptions  and  additions),  and  to  add  a 
new  incorporation  by  reference  of  those 
same  Federal  regulations,  but  with  a 
different  set  of  exceptions  and 
additions.  Some  of  these  new 
exceptions  and  additions  are 
substantively  the  same  as  the  old 
exceptions  and  additions,  and  have 
been  addressed  in  Finding  No.  1  above; 
others  of  the  new  additions  are 
substantively  the  same  as  certain 
Federal  regulatory  provisions,  and  have 
been  addressed  in  Finding  No.  2  above; 
and  the  remainder  of  the  exceptions  and 
additions  are  discussed  below. 


a.  lAC  27-40.32(1)  Permit  Revision/ 
Amendment  Orders 

Iowa  proposes  at  LAC  27-40.32(1)  not 
to  incorporate  into  its  program  by 
reference  the  Federal  requirements  at  30 
CFR  774.11  (b)  and  (c).  However,  as 
noted  in  Funding  No.  2  above.  Iowa  is 
also  proposing  to  add  at  lAC  27- 
40.32(3)a.2.  requirements  that  are 
substantively  the  same  as  these  Federal 
requirements.  Therefore  the  Director 
approves  the  proposal  at  lAC  27- 
40.32(1)  to  delete  30  CFR  774.11  (b)  and 
(c)  from  the  new  incorporation  by 
reference. 

b.  lAC  27-40.32(2)  Revisions  Versus 
Amendments 

Iowa  proposes  to  use  the  term 
"revision";  to  describe  changes  to 
permits  that  constitute  significant 
departures  from  the  approved  permit, 
and  to  use  the  term  "amendment"  to 
describe  changes  that  do  not  constitute 
significant  departures.  Iowa  further 
proposes  that  significant  depwrtures 
shall  be  any  change  in  permit  area, 
mining  method  or  reclamation 
procedure  which  would,  in  the  opinion 
of  the  Iowa  regulatory  authority, 
significantly  change  the  effect  that 
mining  operations  would  have  on 
persons  impacted  by  the  permitted 
operation,  on  cultural  resources,  or  on 
the  environment.  Finally,  Iowa  proposes 
to  delete  the  incorporation  by  reference 
of  the  Federal  regulations  at  30  CFR 
774.13  (permit  revisions),  except  that 
the  notice,  public  participation,  and 
notice  of  decision  requirements  of  30 
CFR  773.13.  773.19(b).  and  778.21 
would  apply  to  all  "revisions  '  (i.e..  to 
all  significant  departures).  A  related 
requirement  at  proposed  lAC  227- 
40.32(3)c.  would  require  that  any 
application  for  either  revision  or 
amendment  must  provide  replacement 
documentation  fully  describing  the 
proposed  changes,  in  the  same  detail  as 
required  in  the  original  permit. 

The  Federal  regulations  at  30  CFR 
774.13(b)(2)  require  regulatory 
authorities  to  establish  guidelines  which 
establish  the  scale  or  extent  of  permit 
revisions  for  which  all  of  the  permit 
application  information  requirements 
and  permit  application  procedures  of 
the  Federal  regulations  (including  the 
notice,  public  participation,  and  notice 
of  decision  requirements  of  §§  773.13. 
773.19(b)  (1)  &  (3).  and  778.21)  shall 
apply,  with  the  proviso  that  such 
requirements  and  procedures  must 
apply  at  a  minimum  to  all  significant 
revisions. 

The  Director  finds  that  Iowa,  by  (1) 
defining  "prevision"  and  "amendment," 
(2)  requinng  that  the  specified 


procedural  requirements  (notice,  public 
participation,  etc.)  apply  to  all 
"revisions."  and  (3)  requiring  that 
revision  and  amendment  applications 
contain  replacement  documentations  in 
the  same  detail  as  the  original  permit, 
has  established  guidelines  as  required 
by  30  CFR  774.13(b)(2).  Further.  Iowa's 
proposed  definitions  assure  that  these 
requirements  and  procedures 
requirements  will  apply  to  all 
significant  permit  changes,  as  required 
by  the  proviso  in  that  Federal 
regulation. 

Regarding  Iowa's  proposal  to  delete 
the  incorporation  by  reference  of  the 
Federal  regulations  at  30  CFR  774.13. 
OSM  has  reviewed  Iowa's  proposal  and 
has  determined  that  it  incorporates 
counterpart  requirements  for  each  of  the 
provisions  of  §  774.13  other  than  the 
one  specifically  discussed  above 
(§  774.13(b)(2)).  As  discussed  in  Finding 
No.  2  above  and  Finding  No.  5c  below, 
counterparts  of  those  Federal  provisions 
are  incorporated  in  Iowa's  proposed 
rules  as  follows  (proposed  lAC 
counterparts  in  parentheses):  §  774.13(a) 
(lAC  27-i0.32(3)a.  introductory  text); 
§  774.13(b)(1)  (lAC  27-40.32(3)b.): 
§  774.13(c)  (lAC  27-40.32(3)d.);  and 
§  774.13(d)  (lAC  27-40.32(3)e.).  Based 
on  the  discussion  in  Finding  Nos.  2  and 
5c  regarding  these  provisions,  the 
Director  finds  that  Iowa's  proposal  at 
lAC  27^0.32(2)  not  to  incorporate  30 
CFR  774.13  does  not  render  the  Iowa 
program  less  effective  than  §  774.13  in 
meeting  SMCRA's  requirements. 

In  summary,  the  Director  finds  Iowa's 
definitions  of  "revision"  and 
"amendment"  to  be  in  accordance  with, 
the  Federal  regulations  at  30  CFR 
774.13(b)(2).  and  the  deletion  of  the 
incorporation  by  reference  of  most  of  30 
CFR  774.13  to  be  no  less  effective  than 
the  Federal  regulations  in  meeting 
SMCRA's  requirements;  the  Director  is 
therefore  approving  proposed  LAC  27- 
40.32(2).  Additionally,  the  proposal 
satisfies  a  required  program 
amendment,  codified  at  30  CFR 
915.16(a)(5),  that  was  imposed  on 
November  6.  1991  (56  FR  56578.  56594), 
and  later  modified  on  February  8. 1994 
(59  FR  5709.  5723);  the  Director  is 
therefore  removing  this  requirement. 

c.  LAC  27-40.32(3)  Requirements  for 
Revisions  and  Amendments 

1.  Permit  changes  that  require  either 
a  permit  revision  or  a  permit 
amendment.  Iowa  proposes  at  LAC  27- 
40.32(3)a.l.  that  either  a  revision  or  an 
amendment  is  required  for  any  change 
in  the  approved  permit;  further,  all 
information  related  to  approved 
revisions  or  amendments  must  be 


updated  in  all  public  copies  of  the 
permit. 

The  Federal  regulations  at  30  CFR 
774.13  do  not  directly  address  this 
issue.  However,  in  the  preamble  to  the 
Federal  regulations  at  30  CFR 
774.13(b)(2).  dated  September  28,  1993 
(48  FR  44344.  44377),  OSM  clarified  its 
interpretation  of  these  regulations  that 
all  changes  must  be  approved  and 
incorporated  into  the  permit: 

Under  the  final  rule,  the  regulatory 
authority  will  establish  the  guidelines  for 
revisions.  However,  all  revisions  must  be 
approved  and  incorporated  into  the  permit 
since  they  are  changes  to  that  document.  The 
permit  and  all  public  copies  of  it  should 
reflect  all  revisions  approved  by  the 
regulatory  authority  so  that  all  interested 
persons,  including  inspectors,  the  operator, 
and  the  public,  will  have  an  accurate  copy 
of  the  jjermit.  The  jjermit  is  the  document 
which  authorizes  the  operator  to  mine  and 
must  be  accurate. 

The  Director  finds  Iowa's  proposal  to 
be  consistent  with  this  interpretation 
and  is  approving  the  proposal. 

2.  Timeframes  for  decisions  on 
applications.  Iowa  proposes  at  LAC  27- 
40.32(3)b.  that  applications  for  permit 
revisions  will  be  approved  or 
disapproved  within  90  days  following  a 
determination  of  completeness,  and  that 
an  application  for  an  amendment  will 
be  approved  or  disapproved  within  60 
days  of  submittal  of  the  application. 

The  Federal  regulations  at  30  CFR 
774.13(b)(1)  do  not  specify  timeframes 
for  action  on  revision  applications,  but 
rather  require  regulatory  authorities  to 
establish  time  periods  for  such 
approvals  or  disapprovals.  The  Director 
finds  that  Iowa's  proposal  establishes 
such  time  periods  and  that  the  time 
periods  will  ensure  that  operators 
receive  timely  decisions.  Therefore  the 
Director  is  approving  the  proposal. 

3.  Administrative  and  judicial  review. 
Iowa  proposes  at  LAC  27-40.32(3)c.  that: 
"[a]ny  application  for  an  amendment  or 
a  revision  under  these  rules  shall,  at  a 
minimum,  be  subject  to  the 
requirements  of  Part  9  of  these  rules 

•   *   *."OSMnotesthat  Part  9  of  Iowa's 
rules  contains,  among  other  things,  the 
requirements  for  administrative  and 
judicial  review  of  Iowa  permit  actions; 
it  thus  contains  the  Iowa  program 
counterparts  to  30  CFR  Fart  775 
(administrative  and  judicial  review  of 
permit  decisions). 

The  Federal  regulations  at  30  CFR 
775.11(a)  provide  that  decisions  on 
applications  for  any  permit  revision 
(whether  significant  or  insignificant)  are 
subject  to  administrative  review;  under 
section  775.13(a),  any  administrative 
review  decision  (including 
administrative  review  of  any  permit 


revision  application  decision)  is  subject 
to  judicial  review.  The  Director  finds 
that  Iowa's  proposal  is  consistent  with 
these  requirements  and  is  approving  the 
proposal. 

4.  Criteria  for  approval.  Iowa  proposes 
to  add  at  lAC  27-40.32(3)d.  three 
criteria  for  the  approval  of  applications 
for  permit  revisions  and  amendments. 
The  criteria  proposed  are:  (1)  That  no 
such  application  shall  be  approved 
unless  the  application  demonstrates, 
and  the  Iowa  regulatory  authority  finds, 
that  the  reclamation  as  required  by 
Iowa's  Act  and  the  regulatory  program 
can  be  accomplished;  (2)  that  the 
application  complies  with  all 
requirements  of  the  Act  and  the 
regulatory  program;  and  (3)  that  "any 
applicable  requirements  of  written 
findings  for  the  permit  have  also  been 
met." 

The  Federal  regulations  at  30  CFR 
774.13(c)  require  that  no  application  for 
a  permit  revision  shall  be  approved 
unless  the  application  demonstrates  and 
the  regulatory  authority  finds:  (1)  That 
reclamation  as  required  by  SMCRA  and 
the  regulatory  program  can  be 
accomplished;  (2)  that  the  application 
complies  with  all  requirements  of 
SMCRA  and  the  regulatory  program; 
and  (3)  that  "applicable  requirements 
under  section  773.15(c)  which  are 
pertinent  to  the  revision  are  met."  The 
cited  rule,  30  CFR  773.15(c),  specifies 
written  findings  for  application 
approval,  and,  as  applied  to  an 
application  for  a  s^ificant  revision, 
requires  that  the  application  not  be 
approved  unless  the  application 
affirmatively  demonstrates,  and  the 
regulatory  authority  finds  in  writing, 
that  several  specified  requirements, 
where  applicable,  have  been  met. 

The  first  two  of  Iowa's  proposed 
criteria  are  substantively  the  same  as 
those  specified  in  the  Federal 
regulations.  The  third  criterion,  written 
findings,  is  in  one  way  more  stringent 
than  the  Federal  requirement  because  it 
is  applied  to  both  revision  and 
amendment  applications,  whereas 
under  the  Federal  regulations  this 
criterion  is  applied  only  to  applications 
for  significant  revisions.  Under  SMCRA 
section  505(b)  and  30  CFR  730.11(b),  no 
State  regulation  which  provides  for 
more  stringent  regulation  of  surface  coal 
mining  and  reclamation  operations  than 
do  the  Federal  regulations  shall  be 
construed  to  be  inconsistent  with 
SMCRA  or  with  the  Federal  regulations. 

OSM  does  not  find,  however,  that  this 
proposed  third  criterion  ("and  any 
applicable  requirements  of  written 
findings  for  the  permit  have  also  been 
met")  clearly  requires  that  new  findings 
be  written  (if  applicable)  for  approval  of 


the  amendment  or  revision.  Instead. 
Iowa's  proposed  language  could  be 
interpreted  to  be  limited  to  requiring 
consistency  of  the  revision/amendment 
application  with  the  written  findings  of 
the  original  permit  approval;  such  an 
interpretation  would  be  less  effective 
than  the  third  criterion  of  the  Federal 
regulation.  However,  OSM  notes  that 
Iowa  added  this  criterion  in  its  revised 
amendment  of  November  8, 1994 
(Administrative  Record  No.  LA-408), 
which  responded  to  OSM's  letter  of 
October  3,  1994  (Administrative  Record 
No.  IA-407);  in  that  letter,  OSM  had 
indicated  to  Iowa  that  its  initial 
submittal  was  deficient  in  not 
containing  a  counterpart  to  OSM's 
criterion  for  written  findings.  In  its 
revised  amendment  of  November  8. 
1994,  Iowa  indicates  that  this  proposed 
language  was  intended  to  address  that 
deficiency.  OSM  therefore  concludes 
that  Iowa  intends  its  language  to  be 
interpreted  in  accordance  with  the 
requirements  of  the  Federal  regulation 
criterion;  i.e.,  that  Iowa  intends  that 
new  written  findings  are  required,  if 
applicable,  prior  to  approving  an 
application  for  permit  amendment  or 
revision.  Based  on  this  understanding, 
the  Director  finds  Iowa's  proposal  at 
LAC  27-40. 32(3)d.  to  be  no  less  effective 
than  30  CFR  774.13(c)  in  meeting 
SMCRA's  requirements,  and  the 
Director  is  approving  the  proposal. 

5.  Additions  of  area.  Iowa  proposes  at 
LAC  27-40.32(3)e.  that  any  increase  in 
permit  area,  except  incidental  boundary 
revisions  (hereinafter,  "IBR's"),  shall 
not  be  approved  under  "this  subrule" 
(i.e.,  neither  as  a  permit  Avision  nor  as 
an  amendment),  but  rather  "shall  be 
treated  as"  a  new  permit  application. 
Iowa  additionally  proposes  that  IBR's 
are  considered  as  significant  departures 
and  hence  shall  be  treated  as  revisions;' 
that  a  total  of  20  acres  of  IBR's  would 
be  allowed  over  the  life  of  the  permit, 
with  individual  increments  subject  to 
approval  by  Iowa  (presumably  under 
other  criteria  for  determining 
"incidental");  and  lastly,  that 
applications  for  IBR's  shall  include  a 
demonstration  that  the  proposed 
additional  permit  area  is  contiguous  to 
the  approved  permit. 

OSM  interprets  Iowa's  proposed 
language  that  increases  in  permit  area 
(other  than  IBR's)  "shall  be  treated  as  a 
new  permit  application"  to  mean  that 
any  application  for  increased  area 
(unless  it  meets  the  criteria  for  an  IBR) 
will  be  subjected  to  all  the  entire 
procedural  and  substantive 
requirements  for  a  new  permit 
application  under  lAC  27-40.31(207. 
27-40.33(207),  27^0.34(207),  40-27.35 
or  .37(207),  27-40.36  or  .38(207),  and 
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27-40.39(207).  Under  lAC  27-40.4(207) 
and  27-40.31(207).  this  would  include 
the  requirement  that  increases  in  permit 
area  (other  than  IBR's)  be  made  by 
means  of  an  "administratively  complete 
application." 

The  Federal  regulations  at  30  CFR 
774.13(d)  provide  that  any  extension  to 
the  permit  area,  except  IBR's.  shall  be 
made  by  application  for  a  new  permit. 
The  Federal  regulations  provide  no 
guidance  as  to  what  constitutes  an 
"incidental"  boundary  revision. 

Iowa's  proposal,  under  OSM's 
interpretation  stated  above,  would 
require  additions  other  than  IBR's  to  be 
made  by  application  for  a  new  permit. 
It  places  an  upper  limit  on  the  amount 
of  area  that  may  be  added  by  IBR's  and 
requires  that  IBR's  be  contiguous  to  the 
permit;  these  proposed  requirements 
add  specificity  to  aid  Iowa  in 
determining  what  constitutes  an 
"incidental"  boundary  revision.  For 
these  reasons  the  Director  finds 
proposed  LAC  27-40.32(3)e.  to  be 
consistent  with  the  Federal  regulations 
at  30  CFR  774.13(d)  in  meeting 
SMCRA's  requirements,  and  is 
approving  the  proposal. 

6.  lAC  27-40.51(7).  Time  Requirements 
for  Processing  of  Bond  Release 
Applications 

At  LAC  27-40.51(7).  Iowa  previously 
proposed  to  modify  30  CFR  800.40(a)(2) 
(as  incorporated  by  reference)  by 
requiring  the  regulatory  authority  to 
determine  that  an  application  for  bond 
release  is  complete  before  the  bond 
release  application  is  advertised.  OSM 
did  not  approv%lhat  proposal  because  it 
would  create  conflicts  with  other 
required  time  frames  in  the  processing 
of  bond  release  applications  (see  59  FR 
5709.  5718:  February  8.  1994;  Finding 
No.  22). 

Iowa  now  proposes  to  delete  that 
unapproved  modification  of  30  CFR 
800.40(a)(2);  thus,  under  lAC  27- 
40.51(207).  30  CFR  800.40(a)(2)  would 
be  incorporated  without  modification. 
Iowa  further  proposes  to  add  a  new  rule 
at  LAC  27-40.51(7)  which  would 
provide  that  an  application  for  bond 
release  will  not  be  considered  filed  until 
a  written  determination  of  completeness 
for  the  bond  release  application  has 
been  provided  to  the  applicant  by  Iowa, 
and  would  further  provide  that  Iowa 
will  make  a  determination  of 
completeness  within  30  days  of  receipt. 

Under  the  Federal  regulations  at  30 
CFR  800.40.  the  starting  point  for  all 
time  requirements  related  to  processing 
bond  release  applications  is  the  date  a 
bond  release  applic:ation  is  "filed;"  but 
no  clarification  is  provided  regarding 
whether  an  application  must  be  found 


to  be  complete  before  being  considered 
"filed." 

In  the  absence  of  any  contrary 
indication  in  the  Federal  regulations, 
the  concept  of  requiring  a  determination 
of  completeness  before  considering  a 
bond  release  application  "filed"  would 
not  be  considered  inconsistent  with 
those  Federal  regulations,  providing 
other  aspects  of  the  bond  release  process 
are  not  adversely  affected.  One  such 
aspect  to  be  considered  is  the 
procedural  protection  afforded  operators 
by  assuring  them  of  timely  decisions  on 
bond  release  applications.  Iowa's 
proposal,  by  providing  a  maximum  of 
30  days  for  Iowa  to  make  a 
determination  of  completeness, 
provides  assurance  that  decisions  on 
bond  release  applications  will  not  be 
unduly  delayed. 

Further.  OSM  believes  that  this 
proposal  will  assist  Iowa  in  the  efficient 
administration  of  its  program,  and  may 
also  serve  the  interests  of  operators  in 
obtaining  bond  releases:  if  incomplete 
applications  are  entered  into  the  strict 
time  frames  of  these  procedures,  there 
may  not  be  sufficient  time  to  resolve  all 
problems  before  a  decision  must  be 
rendered,  resulting  in  the  automatic 
denial  of  the  application.  This  would 
require  the  operator  to  file  a  new 
application,  which  would  delay  the 
potential  bond  release  and  create  an 
additional  unnecessary  workload  for 
both  the  regulatory  authority  and  the 
operator. 

Based  on  the  above  discussion,  the 
Direcior  finds  that  Iowa's  proposal  at 
LAC  27-40.51(7)  is  not  inconsistent  with 
the  Federal  regulations  at  30  CFR 
800.40,  and  is  approving  the  proposal. 

7.  lAC  27-40.63(2).  Backfilling  &■ 
Grading:  Time  and  Distance 
Requirements 

Iowa  proposes  to  incorporate  by 
reference  30  CFR  816.100  and  delete  the 
incorporation  by  reference  of  816.101 
(both  as  in  effect  on  July  1.  1992).  and 
add  that  the  following  shall  apply: 
rough  backfilling  and  grading  for  surface 
mining  activities  shall  be  completed 
within  180  days  following  coal  removal, 
and  not  more  than  four  spoil  ridges 
behind  the  pit  being  worked  (spoil  from 
the  active  pit  constituting  the  first 
ridge);  except  that  Iowa  may  extend  the 
time  allowed  for  the  entire  permit  area 
or  for  a  specified  portion  of  it  if  the 
permittee  demonstrates  (in  accordance 
with  lAC  27-40.36  |30  CFR 
780.18(b)(3)|)  that  additional  time  is 
necessary.  Iowa  adds  in  a  narrative  note 
to  the  submittal  that  it  intends  to  adopt 
time  and  distance  standards  only  for 
area  mining. 


OSM's  time  and  distance 
requirements  at  30  CFR  816.101  were 
suspended  on  July  31.  1992  (57  FR 
33874).  Therefore  OSM  must  evaluate 
State  time  and  distance  requirements 
against  the  general  contemporaneous 
reclamation  requirements  of  30  CFR 
816.100.  This  regulation  requires  that  all 
reclamation  efforts  (including 
backfilling,  grading,  topsoil 
replacement,  and  revegetation)  on  all 
land  that  is  disturbed  by  surface  mining 
activities  shall  occur  as 
contemporaneously  as  practicable  with 
mining  operations  (except  when    , 
variances  are  granted  for  concurrent 
surface  and  underground  mining 
activities). 

As  noted  above,  Iowa's  proposal 
incorporates  the  general 
contemporaneous  reclamation 
requirement  of  30  CFR  816.100  by 
reference.  The  additional  proposed  time 
and  distance  requirements  provide 
additional  specificity  to  one  aspect  of 
the  general  requirement  and  is  not 
inconsistent  with  the  general 
requirement.  Regarding  Iowa's  intention 
to  specify  time  and  distance  standards 
only  for  area  mining,  OSM  is  aware  that 
all  recent  coal  mining  in  Iowa  has  been 
area  mining,  and  because  of  the  geology 
and  geography  of  Iowa's  coal  fields  it  is 
likely  that  only  area  mining  will  occur 
in  the  near  future.  Should  any  other 
type  of  surface  mining  occur,  it  would 
still  be  subject  to  the  general 
requirement  of  30  CFR  816.100,  which 
is  consistent  with  the  current  Federal 
regulations  (given  that  §816.101  is 
suspended). 

Based  on  the  above  discussion,  the 
Director  finds  Iowa's  proposal  at  LAC 
27-40.63(2)  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  816.100. 
and  is  approving  the  proposal.  The 
Director  further  notes  that  the 
incorporation  by  reference  of  30  CFR 
816.100  requires  that  topsoil 
replacement  occur  as 
contemporaneously  as  practicable  with 
mining  operations,  and  thus  satisfies  the 
required  amendment  codified  at  30  CFR 
915.16(b)(2)  that  was  imposed  on 
February  8.  1994  (59  FR  5709.  5723).    ' 
Therefore  the  Director  is  removing  this 
requirement. 

8.  lAC  27-^0.74(3).  Alternate 
Enforcement 

Iowa  proposes  to  revise  existing 
incorrect  cross-references  to  the  Iowa 
Code  that  in  this  rule  replace  the  cross- 
references  to  SMCRA  in  Iowa's 
incorporation  by  reference  of  30  CFR 
845.15(b)(2).  Specifically.  Iowa  proposes 
to  replace  (in  its  incorporation  of  30 
CFR  845.15(b)(2)  by  reference)  SMCRA 
Section  518(e)  with  Iowa  Code  Section 
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207.15(6),  SMCRA  Section  518(f)  with 
Iowa  Code  Section  207.15(7).  SMCRA 
Section  521(a)(4)  with  Iowa  Code 
Section  207.14(3).  and  SMCRA  Section 
521(c)  with  Iowa  Code  Section 
207.14(8). 

The  Director  finds  that  Iowa  has  cited 
the  correct  Iowa  Code  counterparts  to 
the  cited  SMCRA  Sections,  and  that  the 
proposal  is  thus  no  less  effective  than  30 
CFR  845.15(b)(2)  in  meeting  SMCRA's 
requirements,  and  is  approving  the 
proposal.  The  Director  further  notes  that 
this  approval  fulfills  the  required 
amendment  codified  at  30  CFR 
915.16(b)(3)  that  was  imposed  on 
February  8, 1994  (59  FR  5709,  5723). 
Therefore  the  Director  is  removing  this 
requirement. 

9.  lAC 27-40.75(2).  Definition  of 
"Violation,  Failure,  or  Refusal" 

Iowa  proposes  to  replace  the 
definition  of  "violation,  failure,  or 
refusal"  in  the  Federal  regulations  at  30 
CFR  846.5  with  a  new  definition  that  is 
substantively  the  same  as  the  Federal 
definition,  with  one  exception.  The 
second  part  of  the  Federal  definition 
includes  failure  or  refusal  to  comply 
with  certain  orders,  but  excludes  orders 
issued  under  SMCRA  Sections  518(b)  or 
703.  Iowa's  corresponding  statutory 
provisions  (Iowa  Code  sections  207.15 
and  207.28.  respectively)  do  not 
specifically  refer  to  the  issuance  of 
"orders."  Therefore  in  this  proposed 
definition,  Iowa  has  replaced  citations 
to  its  statute  with  citations  to  its 
implementing  rules  (LAC  27^0.74(7) 
and  27-40.7(207)),  since  these 
implementing  rules  do  specifically  refer 
to  orders  issued  by  Iowa.  This 
replacement  of  statutory  citations  with 
regulatory  citations  renders  Iowa's 
proposed  definition  substantively  the 
same  as  the  Federal  definition. 
Therefore  the  Director  is  approving  the 
proposal. 

rV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

In  response  to  OSM's  invitation  of 
public  comments,  the  State  Historical 
Society  of  Iowa  responded  on  June  17, 
1994,  with  a  suggestion  that  Iowa's 
proposed  definition  of  "significant 
departure"  (at  proposed  lAC  27- 
40.32(2))  be  revised  to  include  any 
change  in  the  permit  area,  mining 
method,  or  reclamation  procedure 
which  would,  in  the  opinion  of  the 


regulatory  authority,  significantly 
change  the  effect  that  mining  operations 
would  have  on  cultural  resources 
(Administrative  Record  No.  IA-404). 
OSM  forwarded  the  suggestion  to  Iowa 
in  the  issue  letter  dated  October  3, 1994 
(Administrative  Record  No.  IA-407). 
Iowa  included  this  suggestion  in  its 
revised  amendment  dated  November  8, 
1994  (Administrative  Record  No.  LA- 
408).  The  Director  is  approving  this 
proposed  definition,  as  discussed  in 
Finding  No.  5.b  above. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Iowa  program.  No 
comments  were  received. 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Iowa  proposed  to 
make  in  its  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  OSM 
did  not  request  EPA's  concurrence. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  LA-iOO).  EPA  did  not 
respond  to  OSM's  request. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(Administrative  Record  No.  LA-400). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Iowa's  proposed 
amendment  as  submitted  on  April  13, 
1994,  and  as  revised  on  November  8, 
1994. 

In  accordance  with  30  CFR 
732.17(f)(1),  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
915.16  that,  within  60  days  of  the 
publication  of  this  final  rule,  Iowa  must 
either  submit  a  proposed  written 
amendment,  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 


Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with  Iowa's 
established  administrative  or  legislative 
procedures. 

The  Director  approves  the  rules  as 
proposed  by  Iowa  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  915,  codifying  decisions  concerning 
the  Iowa  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
j  decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 
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4.  Paperwork  Reduction  Act 
This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Deftartment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certiHcation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  signiflcant  economic 
impmct,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Liat  of  Subiects  in  30  CFR  Part  915 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  31. 1995. 

RimmU  F.  Pric*. 

Acting  Assistant  Director.  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  Vll, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  915— IOWA 

11.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  Section  915.15  is  amended  by 
revising  the  heading  and  by  adding 
paragraph  (k)  to  read  as  follows: 

§915.15    Approval  of  amondrnwits  to  ttM 
Iowa  raguiatory  program. 

•         *         •         *         * 

(k)  Revisions  to  and/or  addition  of  the 
following  rules,  as  submitted  to  OSM  on 


April  13.  1994.  and  as  revised  on 
November  8.  1994,  are  approved 
effecrtive  April  6.  1995: 

lAC  27-40.3(207),  general  provisions 
of  regulatory  program;  27-40.4(9). 
deHnition  of  "previously  mined  area;" 
27-40.31(14).  requirements  for  permits 
and  permit  processing;  27-40.32(207). 
revisions,  amendment,  renewal, 
transfer,  sale,  assignment  of  permit;  27- 
40.51(7).  bond  release  applications;  27- 
40.63(20).  backfilling  and  grading,  time 
and  distance  requirements;  27-40.74(3). 
alternate  enforcement;  and  27-40.75(2). 
definition  of  "violation,  failure,  or 
refusal." 

3.  Section  915.16  is  revised  to  read  as 
follows: 

1915.16    Roqurlod  program  amendments. 
Pursuant  to  30  CFR  732.17(0(1).  Iowa 
is  required  to  submit  to  OSM  by  the 
specified  date  the  following  written, 
proposed  program  amendment,  or  a 
description  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  and  a 
timetable  for  enactment  that  is 
consistent  with  Iowa's  established 
administrative  or  legislative  procedures. 

|FR  Doc.  9S-B46S  Filed  4-5-95;  8:45  ami 

MLUNQ  COOC  4310-aa-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  655 

[Docket  No.  950118018-5065-02;  1.0. 
111494E] 

RIN  0648-XX02 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Flsharles;  Final  1995 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  specifications  for  the  1995 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries. 


SUMMARY:  NMFS  issues  the  final 
specifications  for  the  1995  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish.  This  action  complies  with 
the  regulations  governing  this  fishery, 
which  require  NMFS  to  publish  annual 
specifications. 

EFFECTIVE  DATE:  April  5,  1995. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
ht)m  the  Northeast  Regional  Office. 
National  Marine  Fisheries  Service,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Copies  of  the  Mid-Atlantic  Fishery 
Management  Council's  quota  paper  and 
recommendations  are  available  from 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115,  Federal  Building, 
300  South  New  Street.  Dover.  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 

SUPW.EMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP)  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
appear  at  50  CFR  part  655.  These 
regulations  require  NMFS  to  publish  a 
document  specifying  the  initial  annual 
amounts  of  the  initial  optimum  yield 
(lOY).  as  well  as  the  amounts  for 
allowable  biological  catch  (ABC), 
domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species. 
Procedures  for  determining  the  initial 
annual  amounts  are  found  in  §655.22. 
These  specifications  are  unchanged 
from  the  proposed  specifications  that 
were  published  in  the  Federal  Register 
on  January  26,  1995  (60  FR  5162).  No 
public  comments  were  received 
concerning  the  proposed  specifications. 
After  consideration  of  all  relevant  data. 
NMFS  has  made  a  final  determination  of 
the  initial  amounts  for  each  species.  The 
following  table  contains  the  final  1995 
initial  specifications  for  Atlantic 
mackerel.  Loligo  and  Ulex  squids,  and 
butterfish. 
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Final  Initial  Specifications  for  Atlantic  Mackerel,  Squid,  and  Butterfish  for  the  Fishing  Year  January  1 

Through  December  31, 1995  (mt) 


Specifications 

Squid 

Atlantic 
Mackerel 

Butterfish 

Loligo 

lllex 

MaxOY'  

44.000 
36.000 
36.000 
36.000 
36.000 
0 
0 

30.000 
30.000 
30,000 
30,000 
30,000 
0 
0 

2N/A 

850,000 

*  100,000 

'100,000 

50,000 

35.000 

0 

16.000 

ABC'   

16.000 

ICY      

10.000 

DAH  

10,000 

DAP                    

10.000 

JVP                        

0 

TALFF     

0 

'  Max  OY  as  stated  in  the  FMP. 

^  Not  applicable:  see  the  FMP. 

'  lOY  can  nse  to  this  amount. 

*This  specification  may  t>e  increased  to  134.000  mt.  the  long-term  potential  catch  for  the  Atlantic  mackerel  fishery. 

^  Contains  1 5.000  mt  projected  recreatk>nal  catch  t>a$ed  on  the  fomiula  contained  in  the  regulations  (50  CFR  part  655). 


NMFS  also  announces  the  four  special 
conditions  put  forth  for  public  comment 
that  would  affect  any  foreign  joint 
venture  fishery  for  Atlantic  mackerel, 
should  one  occur  in  1995:  (1)  River 
herring  bycatch  south  of  37°30'  N.  lat. 
may  not  exceed  0.25  percent  of  the  over- 
the-side  transfers  of  Atlantic  mackerel; 
(2)  the  Director.  Northeast  Region. 
NMFS  (Regional  Director)  should  do 
everything  within  his  power  to  reduce 
impacts  on  marine  mammals  in 
prosecuting  the  Atlantic  mackerel 
fisheries;  (3)  lOY  may  be  increased 
during  the  year,  but  the  total  should  not 
exceed  134,000  mt;  and  (4)  applications 
from  any  given  nation  for  a  joint  venture 
for  1995  will  not  be  decided  on  until  the 
Regional  Director  determines,  based  on 
an  evaluation  of  performances,  that  the 
nation's  purchase  obligations  for 
previous  years  have  been  fulfilled. 
There  were  no  comments  received 
regarding  these  conditions. 

Classification 

This  action  is  authorized  by  50  CFR 
part  655. 

These  final  specifications  are  exempt 
from  review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  March  30, 1995. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  95-8499  Filed  4-5-95;  8:45  am) 

BILUNQ  CODE  3S10-22-W 


50  CFR  Part  672 

pocket  No.  950206041-6041-01;  I.D. 
0331 95A] 

Groundfish  of  the  Gulf  of  Alaska; 
Protilbit  Retention  of  Pacific  Cod 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  cod  by  vessels  catching  Pacific 
cod  in  the  Western  Regulatory  Area  of 
the  Gulf  of  Alaska  (GOA)  for  processing 
by  the  inshore  component.  NMFS  is 
requiring  that  catches  of  Pacific  cod  by 
these  vessels  in  the  Western  Regulatory 
Area  be  treated  in  the  same  maimer  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  allocation  of 
Pacific  cod  specified  for  the  inshore 
component  in  this  area  has  been 
reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  March  31.  1995,  until  12 
midnight,  A.l.t..  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 


Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

In  accordance  with  §672.20(c)(l)(ii), 
the  allocation  of  Pacific  cod  total 
allowable  catch  (TAC)  for  the  inshore 
component  in  the  Western  Regulatory 
Area,  GOA,  was  established  by  the  final 
1995  specifications  of  groundfish  (60  FR 
8470.  February  14,  1995).  as  18,090 
metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(c)(3),  that  the  allocation  of 
Pacific  cod  TAC  specified  for  the 
inshore  component  in  the  Western 
Regulatory  Area,  GOA,  has  been 
reached.  Therefore,  NMFS  is  requiring 
that  further  catches  of  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  in  the  GOA,  be  treated  as 
prohibited  species  in  accordance  with 
§  672.20(e). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  March  31, 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-8390  Filed  3-31-95;  4:09  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  98t 
[Docket  Nos.  AO-214-A7;  FV03-e81-1] 

Almonds  Grown  In  California; 
Recommended  Decision  and 
Opportunity  To  File  Written  Exceptions 
to  Proposed  Further  Amendment  of 
Marketing  Agreement  and  Order  No. 
981 

AQENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule  and  opportunity 
to  nie  exceptions. 

SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  almonds  grown  in  the 
State  of  California.  The  proposed 
amendments  would:  Amend  five 
existing  deHnitions  in  the  order;  revise 
board  representation,  nomination 
procedures,  terms  of  office,  quorum  and 
qualification  procedures,  voting  and 
tenure  requirements;  modify  creditable 
advertising  provisions;  revise  volume 
control  procedures;  require  handlers  to 
maintain  records  in  the  State  of 
California;  authorize  interest  or  late 
payment  chtirges  on  assessments  paid 
late;  provide  for  periodic  continuance 
referenda;  authorize  exemptions  for 
organic  almonds  from  certain  program 
requirements;  and  make  necessary 
conforming  changes.  These  proposed 
amendments  are  designed  to  improve 
the  administration,  operation  and 
functioning  of  the  California  almond 
marketing  order  program. 
DATES:  Written  exceptions  must  be  filed 
by  May  8.  1995. 

ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  room  1079- 
S,  Washington,  DC  20250-9200, 
Facsimile  number  (202)  720-9776.  Four 
copies  of  all  written  exceptions  should 
be  submitted  and  they  should  reference 
the  docket  numbers  and  the  date  and 


page  number  of  this  issue  of  the  Federal 
Register.  Exceptions  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
KatWeen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  room  2523-S. 
Washington.  D.C.  20250-0200; 
telephone:  (202)  720-1509.  or  FAX  (202) 
720-5698;  or  Martin  Engeler.  Assistant 
Officer-In  -Charge,  California  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  2202 
Monterey  Street,  suite  102-B,  Fresno, 
California  93721;  (209)  487-5901  or 
FAX  (209)  487-5906. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  August  3,  1993,  and 
published  in  the  August  17,  1993,  issue 
of  the  Federal  Register  (58  FR  43565). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
£md.  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  further  amendment  of 
Marketing  Agreement  and  Order  No. 
981.  regulating  the  handling  of  almonds 
grown  in  California,  and  the 
opportunity  to  file  written  exceptions 
thereto.  Copies  of  this  decision  can  be 
obtained  from  Kathleen  M.  Finn  or 
Martin  Engeler  whose  addresses  are 
listed  above. 

This  action  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.],  hereinafter  referred 
to  as  the  "Act."  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
981  is  based  on  the  record  of  a  public 
hearing  held  in  Modesto.  California,  on 
November  3,  4  and  5,  1993.  Notice  of 
this  hearing  was  published  in  the 
Federal  Register  on  August  17.  1993. 
The  notice  of  hearing  contained  several 
proposals  submitted  by  the  Almond 
Board  of  California  (Board),  which 


locally  administers  the  order,  and  other 
interested  parties. 

The  Board's  proposed  amendments 
would:  (1)  Increase  its  membership  by 
two  positions  and  change  Board 
nomination,  selection,  and  operation 
procedures;  (2)  change  the  term  of  office 
of  its  members  from  one  to  three  years, 
and  limit  the  tenure  of  Board  members; 
(3)  change  the  definitions  of 
"cooperative  handler,"  "to  handle," 
"settlement  weight."  "crop  year"  and 
"trade  demand";  (4)  require  handlers  of 
California  almonds  to  maintain  program 
records  in  the  State  of  California;  (5) 
change  its  advertising  assessment  credit 
program  to  allow  credit  for  certain 
advertising  costs  incurred  by  handlers 
not  previously  authorized;  (6)  require 
handlers  to  pay  interest  and/or  late 
payment  charges  for  past  due 
assessments;  (7)  provide  for  continuance 
referenda  every  five  years;  (8)  require 
handlers  to  submit  grower  lists;  and  (9) 
allow  multi-year  contracting. 

Five  persons  submitted  additional 
proposals  related  to  continuance 
referenda.  Board  composition  and 
nomination  procedures,  organic 
almonds,  regulatory  provisions, 
advertising  and  promotion,  assessments, 
compliance  audits,  the  definition  of 
grower,  and  research  and  reserve 
operations. 

At  the  hearing,  Mr.  Brian  C.  Leighton, 
on  behalf  of  Cal-Almond.  Inc.,  withdrew 
five  of  his  proposals  that  were  listed  as 
proposal  numbers  27,  30,  32,  33.  and  38 
in  the  Notice  of  Hearing.  In  addition, 
there  was  no  evidence  provided  with 
respect  to  proposal  numbers  42.  43,  and 
45  as  listed  in  the  Notice  of  Hearing. 
Therefore,  these  proposals  are  not 
included  in  this  Recommended 
Decision. 

The  Notice  of  Hearing  also  included 
proposals  by  the  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service 
(AMS).  U.S.  Department  of  Agriculture, 
to  make  such  changes  as  are  necessary 
to  the  order,  if  any  or  all  of  the  above 
amendments  are  adopted,  so  that  all  of 
its  provisions  conform  with  the 
proposed  amendment.  The  Department 
also  proposed  that  continuance 
referenda  be  conducted  on  a  periodic 
basis  consistent  with  the  Department's 
policy  guidelines. 

At  the  conclusion  of  the  hearing  the 
Administrative  Law  Judge  fixed 
February  28,  1994.  as  the  final  date  for 
interested  persons  to  file  proposed 
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findings  and  conclusions  or  written 
arguments  and  briefs  based  on  the 
evidence  received  at  the  hearing.  The 
following  persons  submitted 
documents:  Mr.  Robert  J.  Crockett, 
Attorney  for  the  Board;  Ms.  Suzaime 
Vaupel,  Attorney  representing  several 
organic  almond  growers;  and  Mr.  Steven 
W.  Easter,  Vice  President  of  Blue 
Diamond  Growers. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Interested 
persons  were  invited  to  present 
evidence  at  the  hearing  on  the  probable 
regulatory  and  informational  impact  of 
the  proposed  amendments  on  small 
businesses.  The  record  indicates  that 
handlers  would  not  be  unduly  burdened 
by  any  additional  regulatory 
requirements,  including  those 
pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding. 

During  the  1993-94  crop  year, 
approximately  115  handlers  were 
regulated  under  Marketing  Order  No. 
981.  In  addition,  there  were  about  7,000 
producers  of  almonds  in  the  production 
area.  The  Act  requires  the  application  of 
uniform  rules  on  regulated  handlers. 
Marketing  orders  and  amendments 
thereto  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  ovra  benefit.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

The  proposed  amendments  to  the 
marketing  agreement  and  order  include 
changes  to  five  definitions  in  the 
marketing  order.  These  definitions  are 
cooperative  handler,  to  handle, 
settlement  weight,  crop  year,  and  trade 
demand.  The  changes  that  are  proposed 
to  the  definitions  are  intended  to  make 
them  consistent  with  current  industry 
practices.  The  proposed  changes  to  the 
definitions  are  designed  to  enhance  the 
administration  and  functioning  of  the 


marketing  order  to  the  benefit  of  the 
industry. 

The  proposed  amendment  to  revise 
Board  representation  would  increase  the 
Board's  size  by  allovdng  two  additional 
grower  members  to  serve  on  the  Board. 
This  would  increase  grower 
representation  on  the  Board  from  five  to 
seven  and  allow  more  grower  input  into 
Board  decisions.  The  quorum  size 
would  also  be  increased  to  correspond 
with  the  increase  in  Board  size.  The 
change  to  the  nomination  procedures 
would  require  Board  nominees  to  be 
nominated  by  January  20  rather  than 
April  20  as  currently  provided.  This 
would  ensure  that  the  new  Board  is 
seated  prior  to  meetings  where 
important  decisions  are  made  for  the 
following  crop  year.  These  proposed 
amendments  are  designed  to  improve 
grower  representation  on  the  Board  and 
allow  the  Board  to  function  more 
efficiently. 

The  proposed  amendment  to  change 
the  Board  members'  term  of  office  from 
one-year  to  three-year  staggered  terms 
would  allow  more  continuity  on  the 
Board.  This  would  allow  the  Board  to 
focus  more  on  long-term  strategic  goals 
and  develop  long-term  approaches  to 
problems  in  the  industry. 

The  proposed  amendment  to  require 
those  persons  nominated  to  the  Board  to 
qualify  prior  to  their  selection  to  the 
Board  is  an  administrative  change.  This 
change  would  allow  the  selection 
process  to  take  place  in  a  more  timely 
manner.  The  proposed  amendment  to 
add  tenure  requirements  for  Board 
members  would  allow  more  persons  the 
opportunity  to  serve  as  members  on  the 
Board.  It  would  provide  opportunity  for 
new  ideas  and  approaches  to  issues  that 
the  Board  addresses  each  year. 

The  proposed  amendment  to  the 
creditable  advertising  provisions  would 
provide  for  expeinsion  of  the 
promotional  activities  for  which 
handlers  may  receive  credit-back  from 
their  assessments.  This  would  allow  the 
Board  to  increase  program  flexibility  for 
participating  handlers. 

The  proposed  amendment  to  allow 
the  settlement  weight  for  unshelled 
almonds  to  be  determined  on  the  basis 
of  representative  samples  would  be 
more  consistent  with  current  industry 
practices.  There  would  be  no  increase  in 
burden  on  hemdlers  expected  from  this 
proposed  amendment. 

Tne  proposed  amendment  to  require 
handlers  to  maintain  records  in  the 
State  of  California  would  improve  the 
Board's  administration  of  the  program. 
It  would  also  allow  the  Board  to  have 
the  records  available  to  them  for 
compliance  purposes.  It  is  not  expected 
that  any  additional  costs  would  be 


incurred  by  handlers  to  comply  with 
this  amendment. 

The  proposed  amendment  to  add 
interest  or  late  payment  charges  on 
assessments  paid  late  would  encourage 
handlers  to  pay  their  assessments  on 
time.  Assessments  not  paid  promptly 
add  an  undue  burden  on  the  Board 
because  the  Board  has  ongoing  projects 
and  programs  funded  by  assessments 
that  are  functioning  throughout  the  year. 
The  addition  of  such  a  penalty  is 
consistent  with  standard  business 
practices. 

The  proposed  amendment  to  provide 
for  periodic  continuance  referenda 
would  allow  growers  the  opportunity  to 
vote  on  whether  to  continue  the 
operation  of  the  almond  marketing 
order. 

The  proposed  amendment  to  allow 
handlers  to  sell  their  reserve  almonds 
and  the  accompanying  reserve 
obligation  to  other  handlers  would  help 
facilitate  the  operation  of  the  reserve 
program  by  providing  handlers  more 
flexibility. 

The  proposed  amendment  to  exempt 
organic  almonds  from  certain  program 
requirements  would  provide  the  organic 
segment  of  the  industry  more  flexibility 
in  marketing  and  selling  their  product. 
The  proposed  amendment  would 
authorize  organic  almond  handlers  to  be 
exempt  from  reserve  requirements  and 
advertising  assessments.  Organic 
growers  and  handlers  demonstrated  at 
the  hearing  that  certain  current 
marketing  order  provisions  do  not  take 
into  account  marketing  differences 
between  certified  organic  almonds  and 
conventional  almonds. 

All  of  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  the  proposed 
revisions  of  the  order  would  not  have  a 
significant  economic  impact  on 
handlers  and  growers. 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
pohcies,  unless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
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wth  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Slates  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  Bled  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35). 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  the 
proposed  amendments  would  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB).  The  provisions 
would  not  be  effective  until  receiving 
OMB  approval. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are  as 
follows: 

(1)  Whether  to  revise  the  existing 
deHnition  for  "cooperative  handler"; 

(2)  Whether  to  revise  the  existing 
definition  for  "to  handle": 

(3)  Whether  to  revise  the  existing 
definition  for  "settlement  weight"; 

(4)  Whether  to  revise  the  existing 
definition  for  "crop  year"  and  to  change 
the  date  that  handler  carryover  tmd 
reserve  inventory  is  reported  to  the 
Secretary  to  be  used  in  fixing  the  salable 
and  reserve  percentages; 

(5)  Whether  to  revise  the  existing 
definition  for  "trade  demand"; 

(6)  Whether  to  increase  membership 
representation  on  the  Board,  revise 
quorum  requirements,  allow  voting  by 
facsimile  machines,  only  require  the 
participation  of  10  members  when 
voting  by  facsimile  machines,  telegram 
or  mail,  increase  the  number  of  votes 
needed  for  Board  actions,  and  increase 
the  number  of  affirmative  votes  needed 
to  make  recommendations  on  reserve 
policies; 

(7)  Whether  to  change  the  date  for 
submitting  nominees  for  Board 
membership  to  the  Secretary; 

(8)  VVhether  to  revise  the  terms  of 
office  and  add  tenure  requirements  for 
members  and  alternates; 

(9)  Whether  to  require  a  written 
acceptance  with  the  background 
statement  from  nominees; 

(10)  Whether  to  expand  activities  for 
which  handlers  may  receive  credit 
under  the  credit-back  advertising  and 
promotion  provisions; 

(11)  Whether  to  revise  the  provisions 
regarding  the  determination  and 


redetermination  of  kemelweight  for 
unshelled  almonds  and  whether  to 
eliminate  the  shelling  ratios  for 
unshelled  almonds; 

(12)  Whether  to  change  the  deadline 
date  for  disposition  of  reserve  almonds; 

(13)  Whether  to  delete  the  authority 
for  the  creditable  advertising  provisions 
and  to  modify  the  generic  advertising 
and  promotion  program; 

(14)  Whether  to  authorize  the  Board, 
with  the  approval  of  the  Secretary,  to 
reapportion  grower  and/or  handler 
member  representation  on  the  Board 
based  on  the  proportionate  amounts  of 
almonds  handled  by  different  segments 
of  the  industry; 

(15)  Whether  additional  eligibility 
requirements  should  be  added  for 
grower  members  on  the  Board; 

(16)  Whether  to  require  handlers  to 
maintain  records  in  the  State  of 
California; 

(17)  Whether  to  provide  handlers 
advance  notice  before  an  audit  or 
inspection  is  performed; 

(18)  Whether  to  require  handlers  to 
submit  to  the  Board  a  complete  list  of 
growers  who  have  delivered  almonds  to 
that  handler  during  that  crop  year; 

(19)  Whether  to  authorize  the 
imposition  of  interest  and/or  late 
payment  charges  for  assessments  that 
are  paid  late; 

(20)  Whether  to  authorize  payment  of 
interest  in  the  event  a  suit  or 
administrative  petition  on  payment  of 
assessments  is  successful; 

(21)  Whether  to  amend  the  definition 
of  almonds  to  exempt  certified  organic 
almonds  entirely  from  the  marketing 
order; 

(22)  Whether  to  exempt  certified 
organic  almonds  from  advertising  and 
promotion  assessments; 

(23)  Whether  to  require  that  a 
minimum  of  25  percent  of  funds 
collected  for  production  research 
projects  be  spent  on  research  and 
development  of  production  methods 
which  reduce  or  eliminate  the  use  of 
synthetic  chemicals  in  the  production 
and  handling  of  almonds; 

(24)  Whether  to  require  that  almonds 
grown  and  sold  as  "certified  organic 
almonds"  be  exempt  from  the  reserve 
provisions; 

(25)  Whether  to  authorize  the  Board  to 
enter  into  contracts  for  periods  up  to 
five  years  for  services,  goods  or  other 
reasonable  expenses; 

(26)  Whether  to  require  that 
continuance  referenda  be  conducted  on 
a  periodic  basis; 

(27)  Whether  to  modify  the  reserve 
provisions  of  the  order  by  eliminating 
the  authority  requiring  reserve  almonds 
to  be  sold  in  secondtuy  or  market 
development  outlets  and  by  authorizing 


handlers  to  sell  reserve  almonds  and  the 
reserve  obligation  to  other  handlers; 

(28)  Whether  to  require  that  the  first 
250.000  pounds  of  almonds  handled  by 
a  handler  be  exempt  from  reserve 
provisions;  and 

(29)  Whether  to  require  incoming 
inspections  be  conducted  no  later  than 
the  last  day  of  February  during  the  then 
current  crop  year. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof,  are: 

Materia]  Issue  Number  1 

The  term  "cooperative  handler" 
should  be  amended  by  referencing  the 
Cahfomia  Food  and  Agricultural  Code 
(California  Code)  in  section  981.14  so 
that  cooperative  handler  would  be  more 
clearly  defined  in  the  marketing  order. 

Currently,  section  981.14  defines 
cooperative  handler  as  any  handler 
which  is  a  cooperative  marketing 
association  of  growers  regardless  of 
where  or  under  what  laws  it  may  be 
organized.  This  definition  is  used  for 
Board  membership  purposes  only. 
Proponents  testified  that  this  definition 
needs  to  be  amended  to  eliminate  any 
misinterpretations  or 
misunderstandings  by  the  industry. 
Therefore,  the  proponents  stated  that 
the  definition  should  reference  the 
California  Code  which  specifically 
defines  a  cooperative.  Record  evidence 
supported  that  the  term  "cooperative 
handler"  should  be  defined  in  §981.14 
to  mean  any  handler  as  defined  in 
section  981.13  (Handler),  and  which 
qualifies  for  treatment  as  a  non-profit 
cooperative  association  as  defined  in 
section  54001.  et  seq.  of  the  California 
Code.  Under  this  new  definition, 
organizations  would  be  unable  to 
identify  themselves  as  cooperatives 
under  the  almond  marketing  order 
unless  they  meet  the  specific  criteria 
contained  in  the  California  Code. 

At  the  hearing,  there  was  concern 
about  future  modifications  to  the 
California  Code  which  may  be 
unacceptable  to  the  almond  industry. 
Record  testimony  indicated  that  it  was 
more  important  to  develop  a  concise 
definition  that  would  help  to  alleviate 
current  problems  the  industry  is 
experiencing  with  misunderstandings 
under  the  current  coop>erative  definition 
than  to  be  concerned  that  the  State  may 
develop  an  unsatisfactory  definition  of 
cooperative  at  some  future  date.  If  the 
definition  of  cooperative  was  amended 
by  the  State  and  the  amendment 
rendered  the  definition  unsatisfactory  to 
the  Board,  it  would  become  necessary  to 


amend  the  marketing  order  definition 
again.  In  the  event  the  State  definition 
changed  but  remained  satisfactory  for 
marketing  order  purposes,  a  change  in 
the  State's  legal  citation  would  still 
require  a  change  in  the  order.  Therefore, 
a  provision  is  recommended  to  be  added 
to  the  amendatory  language  to  allow  the 
Board,  with  the  approval  of  the 
Secretary,  to  modify  the  definition 
through  informal  rulemaking  if  the 
cooperative  handler  definition  is 
changed  by  California.  This  would 
allow  the  Board  to  change  the  definition 
without  going  through  the  formal 
rulemaking  process.  This  proposed 
amendment  is  therefore  recommended 
with  the  above  modifications. 

Material  Issue  Number  2 

The  term  "to  handle  "  in  §  981.16 
should  be  amended  to  mean  to 
commercially  use  almonds  of  own 
production  or  to  sell,  consign,  transport 
or  ship  or  in  any  other  way  to  put 
ahnonds  grown  in  the  area  of 
production  into  any  channel  of  trade  for 
human  consumption  worldwide. 

Currently.  §981.16  defines  "to 
handle"  to  mean  "to  use  almonds 
commercially  of  own  production  or  to 
sell,  consign,  transport,  ship  (except  as 
a  common  carrier  of  almonds  owned  by 
another  person)  or  in  any  other  way  to 
put  into  channels  of  trade,  either  within 
the  area  of  production  or  from  such  area 
to  points  outside  thereof,  or  to  receive 
as  the  first  receiver  thereof  at  any  point 
of  entry  in  the  United  States  and  Puerto 
Rico,  almonds  which  have  been 
exported  therefrom  and  are  submitted 
for  reentry  or  are  reentered  free  of 
duty  *   *   *". 

At  the  hearing,  proponents  testified 
that  the  current  definition  should  be 
amended  to  conform  to  the  present  state 
of  the  industry  and  to  ensure  that  some 
entities  not  normally  considered 
handlers  who  may  sell  almonds  to 
channels  of  human  consumption  are 
subject  to  regulation. 

Tnis  proposed  amendment  intends  to 
clarify  the  current  definition  to  insure 
that  entities  whose  primary  function  is 
to  remove  hulls  and  shells  from 
almonds  (hullers  and  shellers)  who 
retain  some  of  the  growers'  almonds  and 
sell  them  into  human  consumption 
channels  are  subject  to  marketing  order 
regulations  for  those  almonds  sold  to 
human  consumption  channels.  These 
hullers  and  shellers  are  currently 
performing  a  handling  function  by 
taking  title  to  the  almonds  and  are 
covered  under  the  current  definition. 
However,  the  proponents  believed  that 
further  clarification  to  the  definition  is 
needed  in  order  to  insure  that  hullers 
and  shellers  that  perform  handling 


functions  are  regulated.  Proponents 
testified  that  modifying  the  definition 
would  ensure  that  high  quality  almonds 
are  shipped  into  human  consumption 
outlets.  Proponents  testified  that 
because  the  new  definition  would  be 
clear,  certain  hullers  and  shellers  would 
be  aware  that  they  are  subject  to 
regulation  under  the  marketing  order. 
Because  of  this,  the  number  of  almond 
handlers  regulated  under  the  marketing 
order  may  he  increased  by  this 
amendment,  but  the  increase  is  not 
expected  to  be  significant.  This  proposal 
is  not  intended  to  bring  all  hullers- 
shellers  imder  the  authority  of  the 
marketing  order,  but  only  those  that 
perform  handling  functions  by  placing 
almonds  into  human  consumption 
outlets. 

The  proponents  also  intended  that 
growers  not  be  considered  handlers 
unless  they  prepare  the  almonds  into  a 
form  ready  for  human  consumption.  In 
cases  where  growers  deliver  field  run 
almonds  to  another  entity,  the  Board 
wants  to  clarify  that  the  entities  that 
receive  such  almonds  from  growers  and 
sell  those  almonds  into  human 
consumption  channels  are  considered 
handlers  under  the  marketing  order. 
This  proposed  amendment  is 
recommended. 

Material  Issue  Number  3 

The  definition  of  the  term  "settlement 
weight"  should  be  amended  in  §981.18 
to  allow  adjustments  in  settlement 
weight  for  inedible  kernels. 

The  current  section  defines  settlement 
weight  as  the  actual  gross  weight  of  any 
lot  of  almonds  received  for  the  handler's 
own  account,  less  adjustments  for 
weight  of  containers,  for  excess 
moisture,  and  for  trash  or  other  foreign 
material  of  any  kind.  There  is  no 
adjustment  specified  for  inedible 
kernels. 

Handlers  report  to  the  Board  the 
almonds  they  receive  from  growers  in 
terms  of  settlement  weight.  If  settlement 
is  made  on  shelled  almonds,  the 
settlement  weight  equals  the 
kemelweight.  If  settlement  is  made  on 
unshelled  almonds,  the  settlement 
weight  is  converted  to  a  kemelweight 
basis  in  accordance  with  §  981.60  of  the 
order.  Volume  regulations  and  other 
order  obligations  are  imposed  on 
handlers  on  the  basis  of  kemelweight. 
Thus,  the  settlement  weight  of  almonds 
received  impacts  a  handler's  reserve 
obligations.  Such  obligations  do  not 
accrue  on  those  items  deducted  from  the 
actual  gross  weight  of  the  almonds 
received  (e.g..  trash  and  other  foreign 
material). 

Evidence  at  the  hearing  indicated  that 
almond  production  has  dramatically 


increased  since  the  inception  of  the 
marketing  order.  Therefore,  the  number 
of  inedible  kernels  has  also  increased 
and  the  disposition  of  inedible  kernels 
has  become  a  major  issue  for  the 
industry.  Inedible  kernel  percentages 
£U^  not  currently  deducted  from  the 
gross  weight  in  determining  settlement 
weight.  This  amendment  is  intended  to 
allow  handlers  to  deduct  inedible 
kernels  in  settlement  weight 
calculations  and  thereby,  more 
accurately  reflect  the  marketable 
quantity  of  almonds  purchased  by 
handlers. 

This  proposed  amendment  is 
recommended. 

Material  Issue  Number  4 

In  §  981.19,  the  term  "crop  year" 
should  be  amended  from  "July  1 
through  June  30"  to  "August  1  through 
July  31"  in  order  to  more  accurately 
reflect  industry  harvesting  and 
marketing  activities.  This  change  should 
also  be  made  for  handler  recordkeeping 
purposes. 

u  this  proposal  becomes  effective,  the 
proponents  suggest  having  one  13- 
month  fiscal  year  in  the  first  year  after 
implementation  of  the  amendment  to 
provide  for  a  smooth  transition  of  the 
modification.  Almonds  are  normally 
harvested  and  received  by  handlers 
between  August  and  November.  Record 
evidence  indicated  that  there  was 
concern  that,  in  the  past,  almonds  were 
occasionally  harvested  as  early  as  July. 
The  Board  representatives  were 
questioned  as  to  what  effects  early  crop 
ahnonds  would  have  on  the  change  in 
fiscal  year.  For  example,  if  a  reserve  was 
anticipated  for  the  following  crop  year, 
a  handler  may  wish  to  have  July 
ahnonds  apply  to  the  previous  crop  year 
to  avoid  subjecting  those  almonds  to 
reserve  requirements.  The  same 
situation  could  apply  if  the  assessment 
rate  was  raised.  A  handler  could  have 
July  almonds  apply  to  the  previous  crop 
year  to  avoid  paying  a  higher 
assessment. 

A  statistical  table  submitted  by  the 
Department  showed  that  for  the  past  12 
years,  no  almond  receipts  were  listed  in 
July,  even  in  a  year  where  almonds  were 
harvested  in  July.  A  Board 
representative  stated  that,  in  those 
situations,  the  almonds  were  held  in  a 
handler's  plant  and  not  inspected  until 
August,  so  therefore  they  were  not 
reported  as  received  until  August.  This 
representative  stated  that,  in  the  rare 
instance  that  almonds  would  be 
harvested  in  July,  the  almonds  should 
be  considered  new  crop  almonds  and 
held  until  August.  However,  it  also  was 
stated  that  under  the  proposed  order 
amendment,  July  almonds  would  be 
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considered  as  applying  to  the  cvirrent 
crop  year  and  handlers  could  use  that  to 
their  advantage  by  processing  almonds 
in  July  and  not  subjecting  them  to  a 
reserve  if  a  reserve  was  recommended 
for  the  next  crop  year.  It  was  stated  that 
there  was  nothing  in  the  proposal  to 
prevent  that  situation  from  occurring. 
One  independent  handler's 
representative  stated  that  his  client 
would  be  the  first  to  report  almonds  in 
July  if  it  meant  being  able  to  avoid  a 
reserve.  Record  evidence  indicated  that 
the  amendatory  language  proposed  by 
the  Board  should  be  modified  to  correct 
the  potential  for  problems  relating  to 
this  situation.  Although  the  recoil 
indicated  no  almonds  have  been 
reported  in  July  for  several  years,  the 
amendatory  language  has  been  modified 
to  correct  this  potential  problem  by 
adding  a  sentence  to  the  definition 
which  states  that  any  new  crop  year 
almonds  harvested  prior  to  August  1 
would  be  applied  to  the  next  crop  year 
for  purposes  of  assessments,  quality 
control  provisions  and  volume 
regulations.  This  proposed  amendment 
is  recommended. 

Conforming  changes  are  also 
necessary  to  the  regulations  to  conform 
with  the  change  in  crop  year.  There 
were  three  proposals  relating  to 
conforming  changes  in  reference  to  the 
crop  year.  One  was  withdrawn 
(Proposal  No.  22)  because  it  proposed 
changing  §  981.441.  Since  the 
publication  of  these  proposals  in  the 
Federal  Register,  this  section  has  been 
completely  modified  and  no  longer 
references  any  dates  relating  to  the  crop 
year.  It  was  proposed  to  amend 
§  981.467  by  making  a  date  change  to 
conform  with  the  change  in  the  crop 
year  (Proposal  No.  23).  It  was  proposed 
to  amend  §  981.472  by  modifying  the 
reporting  periods  for  reports  of  almonds 
received  to  be  consistent  with  the  new 
crop  year  calendar  (Proposal  No.  24). 
This  proposal  was  modified  at  the 
hearing  to  correct  an  error  which 
appeared  when  published.  Specifically, 
at  the  hearing,  the  proposal  was 
clarified  to  amend  paragraph  (a)  of 
§981.472  by  removing  the  dates  "July  1 
to  August  31"  and  adding  in  their  place 
"August  1  to  August  31"  and  removing 
the  dates  "April  1  to  Jime  30"  and 
adding  in  their  place  the  dates  "April  1 
tojuly  31 '. 

A  conforming  change  is  also 
necessary  to  section  981.73  of  the 
marketing  order  regarding  the  filing  of 
periodic  repwrts.  Testimony  confirmed 
the  intent  would  be  to  change  the  July 
15  reporting  date  to  August  15  and  the 
June  30th  reporting  date  to  July  31.  In 
addition.  §981.49Cb)  should  be 
amended  by  changing  the  date  through 


which  estimates  of  handler  carryover 
and  reserve  inventory  must  be 
calculated  from  July  1  to  July  31.  The 
above  modifications  have  been  made  by 
the  Department. 

Material  Issue  Number  5 

The  definition  of  "trade  demand" 
should  be  amended  in  §  981.21  to 
remove  the  option  of  not  including 
exports  as  pari  of  the  trade  demand. 

Currently,  the  term  "trade  demand" 
means  the  quantity  of  almonds  which 
commercial  distributors  and  users  such 
as  the  wholesale,  chain  store, 
confectionery,  bakery,  ice  cream,  and 
nut  salting  trades  will  acquire  from  all 
handlers  during  a  crop  year  for 
distribution  in  the  United  States.  Puerto 
Rico,  and  the  Canal  Zone,  provided  that 
in  recommending  the  salable  and 
reserve  percentages  for  any  crop  year, 
the  Board  may  include,  with  the 
approval  of  the  Secretary,  export  outlets 
for  almonds.  Testimony  indicated  that, 
because  of  the  growth  of  export  markets, 
they  should  be  recognized  as  an  integral 
part  of  the  trade  demand  for  California 
almonds  and  that  this  proposal  would 
more  accurately  reflect  the  true 
worldwide  nature  of  today's  almond 
industry.  Statistics  presented  at  the 
hearing  confirmed  the  growth  of  the 
export  market.  Record  evidence  also 
indicated  that  conforming  changes 
would  be  necessary  to  §§  981.47  and 
981.66  to  correspond  with  this  proposal 
by  deleting  phrases  relating  to  trade 
demand  including  either  domestic  or 
domestic  plus  export.  Paragraph  (f)  of 
§981.49  should  be  deleted  as  it  relates 
to  the  percentage  of  reserve  almonds 
that  may  be  exported.  By  making  export 
almonds  part  of  trade  demand,  the 
Board's  ability  to  establish  an  export 
percentage  is  not  necessary.  This 
proposed  amendment  is  recommended. 

Material  Issue  Number  6 

Sections  981.30  and  981.31  should  be 
amended  to  increase  Board 
representation  from  10  to  12  members  to 
strengthen  the  influence  of  growers  on 
the  Board.  Section  981.30  establishes 
the  number  of  representatives  on  the 
Board  and  §  981.31  sets  forth  the 
representation  of  the  members. 

Current  Bo£u°d  representation  consists 
of  two  members  representing 
cooperative  handlers,  two  members 
representing  handlers  other  than 
cooperative  handlers  (independent 
h{mdlers),  two  members  representing 
growers  who  market  their  almonds 
through  cooperative  handlers,  two 
members  representing  growers  who 
market  their  almonds  through 
independent  handlers,  one  member 
representing  handlers  (cooperative  or 


independent  handlers)  who  through 
March  31  of  the  then  current  crop  year 
handled  more  than  50  percent  of  the 
crop,  and  one  member  representing 
growers  whose  almonds  were  handled 
through  the  handler  group  that  handled 
more  than  50  percent  of  the  crop. 

Record  evidence  indicated  that 
adding  one  additional  grower 
representing  cooperative  handlers  euid 
one  additional  grower  representing 
independent  handlers  would  increase 
grower  representation  on  the  Board. 
This  would  allow  additional  grower 
input  in  Board  decisions. 

The  date  for  computing  the 
percentage  of  the  crop  handled  by  the 
entities  who  handled  more  than  50 
percent  of  the  crop  is  also  being 
amended  from  March  31  to  December  31 
of  the  then  current  crop  year  to  allow 
more  adequate  time  for  the  election 
process.  The  election  process  for 
independent  member  and  alternate 
member  positions  on  the  Board  requires 
that  candidates  submit  their  names  for 
inclusion  on  a  ballot  to  be  mailed  prior 
to  a  specified  date  (currently  April  20). 
Handlers  then  vote  for  handler  members 
and  alternates.  Each  handler  vote  is 
weighted  by  the  quantity  of  almonds 
handled  in  a  prior  period.  Growers  vote 
for  grower  members,  with  each  vote 
equal  in  weight. 

Record  testimony  and  statistical 
evidence  indicated  that  at  least  95 
percent  of  the  crop  is  harvested  by 
December  31  and  modifying  the  date  in 
this  section  would  have  little  or  no 
impact  on  the  percentages  computed  in 
determining  which  group  handled  more 
than  50  percent  of  the  crop  for  that  year. 

Section  981.40  should  be  amended  by 
revising  paragraphs  (b)  and  (c)  and 
amending  paragraph  (e)  by  removing  the 
word  "seven"  and  adding  in  its  place 
the  word  "eight."  This  proposal  would 
change  the  quorum  size  and  the  number 
of  votes  required  to  recommend  certain 
activities.  Specifically,  the  proposal 
intends  that  all  Board  decisions  shall  be 
as  follows:  If  eight  or  nine  members  are 
present,  six  affirmative  votes  will  be 
needed  to  pass  an  action;  if  10  members 
are  present,  seven  affirmative  votes  will 
be  needed  to  pass  an  action;  if  11  or  12 
members  are  present,  eight  affirmative 
votes  will  be  needed  to  pass  an  action. 

Currently,  §981.40  provides  for  a 
quorum  size  of  six  members  and  a 
majority  vote  of  the  members  present  to 
pass  Board  recommendations.  In 
addition,  §  981.40(e)  provides  that  seven 
affirmative  votes  are  required  for  Board 
recommendations  with  respect  to 
projects  pursuant  to  §  981.41  involving 
production  research,  marketing  research 
and  development  projects,  and 
marketing  promotion  including  paid 
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advertising  and  crediting  the  pro  rata 
expense  assessment  obligation  of 
handlers  with  such  portion  of  their 
direct  expenditures  for  marketing 
promotion  including  paid  advertising. 

Witnesses  testified  at  the  hearing  that 
the  change  in  the  quorum  size  and 
number  of  votes  needed  to  pass  Board 
recommendations  including  those  under 
§  981.41  would  be  needed  if  the  Board 
is  increased  from  10  to  12  members. 
With  the  increase  in  membership  bom 
10  to  12  members,  the  Board  believes 
that  more  stringent  quorum  size 
requirements  would  ensure  that  the 
almond  industry  is  well  represented  at 
Board  meetings. 

An  opponent  testified  that  the  two- 
thirds  majority  component  is 
undemocratic  because  it  allows  the 
minority  to  effectively  have  veto  power 
over  a  majority  of  elected 
representatives.  Another  opponent 
testified  that  because  the  cooperative 
segment  will  always  have  a  minimum  of 
five  votes,  it  has  the  ability  to  block 
Board  actions.  This  witness  stated  that 
although  the  independent  segment  has 
the  same  ability,  history  has  shown  that 
it  is  rare  for  the  independent  segment  to 
vote  in  unison.  This  witness  testified 
that  since  1950.  the  cooperative  segment 
voted  together  on  every  occasion,  except 
two. 

The  proponent  testified  that  a  two- 
thirds  requirement  would  help  increase 
industry  cohesion  and  harmony  on 
important  issues  that  come  before  the 
Board.  The  proponent  also  beheves  that 
the  almond  industry  would  become 
stronger  as  a  result  of  this  change  as  all 
industry  factions  would  work  together 
to  find  common  groimd.  Witnesses 
testified  that  industry  unity  is  a  major 
factor  when  the  Secretary  reviews 
recommendations  submitted  to  the 
Department  for  action  or  approval. 

Although  the  independent  and 
cooperative  segments  have  the  ability  to 
block  Board  actions  by  voting  in  unison, 
neither  could  alone  carry  enough  votes 
to  pass  a  recommended  action  under 
this  proposal's  voting  requirements. 
With  the  two-thirds  majority,  voting  in 
imison  by  one  segment  of  the  industry 
could  keep  an  action  from  passing. 
However,  under  a  simple  majority,  one 
segment  of  the  industry  would  be  in  a 
position  to  actually  pass  a  Board  action 
with  its  seven  votes.  This  could  allow 
Board  actions  and  recommendations  to 
be  approved  with  only  the  support  of 
one  industry  segment. 

Record  evidence  supports  the  quorum 
size  being  increased  to  a  two-thirds 
majority.  Although  there  was  testimony 
in  opposition  to  increasing  the  number 
of  votes  required  to  pass  Board 
recommendations  from  a  simple 


majority  to  an  approximate  two-thirds 
majority,  the  testimony  in  favor  of  this 
proposal  by  the  Board,  the  Processors 
and  HuUers  Association  and  the 
Almond  Growers  Council  strongly 
supports  this  proposal.  As  stated 
previously,  this  proposed  amendment 
will  allow  for  more  diverse  support  for 
Board  activities  and  is,  therefore, 
recommended  as  proposed. 

Record  evidence  indicated  that  the 
two-thirds  voting  requirement  has  been 
used  by  the  Board's  public  relations  and 
advertising  committee  and  has  been 
successful.  The  general  belief  of  the 
committee  members  is  that  the 
requirement  has  been  very  beneficial  in 
helping  them  reach  consensus  on  major 
issues. 

Section  981.49  should  also  be 
amended  to  increase  the  required 
number  of  votes  when  recommending 
saleable  and  reserve  percentages  to  the 
Secretary. 

Record  evidence  indicates  that  the 
number  6l  affirmative  votes  required  to 
recommend  saleable  and  reserve 
percentages  should  be  increased  from 
six  to  eight.  This  change  would  require 
more  stringent  voting  requirements  for 
reserve  recommendations  than  those  for 
other  Board  actions  in  some  cases.  Such 
requirements  would  ensure  that  broad 
industry  support  exists  for  such 
recommendations.  This  proposal  was 
unanimously  supported  by  the  Board 
and  was  supported  by  the  Almond 
Growers  Council.  No  opposition 
testimony  was  presented  at  the  hearing. 

Additionally,  this  proposal  addresses 
the  issue  of  voting  by  methods  other 
than  at  assembled  meetings.  Currently, 
§  981.40  states  that  votes  conducted  by 
mail  or  telegram  must  be  unanimous  to 
pass  an  action.  Thus,  even  one  negative 
vote  would  cause  an  action  to  fail.  The 
proposal  would  add  facsimile  machines 
as  a  method  of  voting,  and  would 
require  10  affirmative  votes  out  of  a 
possible  12  votes  on  an  issue  when 
voting  by  facsimile  machine,  telegrain  or 
mail  for  an  issue  to  pass.  Record 
evidence  indicated  that,  in  the  past, 
important  Board  business  was 
sometimes  delayed  by  a  member  failing 
to  respond  by  telegram  or  mail  for  an 
issue  to  pass.  The  recommended  change 
would  alleviate  this  problem  and  would 
increase  the  Board's  options  in  voting 
outside  of  assembled  meetings. 

These  proposed  amendments  are 
recommended. 

Material  Issue  Number  7 

Section  981.32  should  be  amended  to 
change  the  nomination  deadline  for 
Board  nominees  from  April  20  to 
January  20  and  to  change  the  deadline 
for  presenting  the  nominees  for 


selection  with  the  Secretary  from  May 
20  to  February  20.  Section  981.33 
should  also  be  amended  to  change  the 
beginning  of  the  term  of  office  from  June 
20  to  March  1 .  These  proposals  are 
intended  to  ensure  that  the  new  Board 
members  and  alternates  are  seated  prior 
to  meetings  where  important  decisions 
are  made  for  the  following  crop  year. 
These  issues  could  relate  to  setting 
assessment  rates,  adopting  budgets, 
approving  production  research  or 
advertising  programs  or  setting  a 
reserve.  Testimony  showed  that  this 
proposal  would  allow  new  Board 
members  and  alternates  to  be  seated  by 
March  1 ,  which  would  help  alleviate 
this  problem  as  most  of  these  decisions 
are  made  after  March  1  but  before  June 
20. 

The  above  proposed  amendments  are 
recommended. 

Material  Issue  Number  8 

Section  981.33  should  be  amended  to 
change  the  Board  members'  terms  of 
office  from  one  year  to  three  year 
staggered  terms  to  provide  continuity  of 
operation.  This  section  should  also  be 
amended  to  limit  these  terms  to  six 
consecutive  years.  Currently,  Board 
members  serve  for  a  term  of  one  year 
with  no  limitations  on  the  number  of 
terms  members  can  serve.  The  intent  of 
one-year  terms  was  to  have  a  Board  that 
reflected  the  current  interests  and 
wishes  of  the  almond  industry. 

Because  of  the  many  complex  issues 
facing  the  almond  industry  today, 
testimony  indicated  that  more  emphasis 
should  be  placed  on  long-term  strategic 
goals.  Three  year  terms  for  some  Board 
members  would  allow  the  Board  the 
opportunity  to  work  together  on 
industry  issues  and  develop  long-term 
approaches.  This  would  also  provide 
continuity  on  the  Board  from  one  year 
to  the  next  year.  The  two  new  grower 
positions  proposed  to  be  established 
under  this  formal  rulemaking  process 
under  §  981.31(c)  would  remain  at  one- 
year  terms.  The  record  evidence 
indicated  that  these  two  positions  are 
swing  positions,  which  means  that  they 
would  be  subject  to  change  each  year 
depending  on  whether  the  independent 
handlers  or  the  cooperative  handled  the 
majority  of  the  tonnage. 

With  this  proposal,  it  is  intended  that 
each  year  the  terms  of  office  of  three  of 
the  members  would  expire,  except  every 
third  year  when  the  term  of  office  for 
four  of  diose  members  would  expire.  To 
accomplish  this,  initially,  three 
members  would  serve  for  a  term  of  one 
year,  three  members  would  serve  for  a 
term  of  two  years  and  four  members 
would  serve  for  a  term  of  three  years.  At 
the  time  of  nomination  the  Board  shall 
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make  this  designation  by  lot.  To  the 
extent  practicable,  the  designations 
should  be  equitable  between  grower  and 
handler  positions  and  between 
cooperative  and  independent  positions. 
The  two  new  grower  positions  would 
always  be  for  a  period  of  one  year. 
Nominees  for  each  respective  member 
and  alternate  position  would  be  chosen 
by  ballot  delivered  to  the  Board. 

The  modification  to  section  981.32 
also  stated  that  "each  year  the  terms  of 
office  of  one  third  of  the  Board  shall 
expire,  except  in  1994,  when  all  terms 
of  office  shall  expire,  except  where 
otherwise  provided."  Record  testimony 
revealed  that  it  was  not  mathematically 
feasible  for  one-third  of  the  Board  terms 
to  expire  since  10  members  serve  3  year 
terms  and  2  members  serve  1  year  terms. 
A  brief  filed  by  Mr.  Robert ).  Crockett, 
Attorney  for  the  Board,  provided  a 
modification  to  the  amendatory 
language  correcting  the  mathematical 
error  as  stated  above  as  well  as  the 
reference  to  1994. 

Proponents  also  testified  that  section 
981.33  should  be  amended  to  require  a 
term  limitation  of  nine  years  for  Board 
members.  Record  evidence  indicated 
that  alternate  members'  terms  of  office 
would  not  be  subject  to  the  nine  year 
term  limitation. 

It  is  the  Department's  view  that  a  limit 
on  tenure  for  Board  members  would 
improve  representation  on  the  Board  by 
allowing  for  different  and  more 
contemporary  ideas,  and  that  such  a 
limit  would  be  beneficial  to  the  Board's 
operations.  The  Department's  policy  is 
that  a  Board  member's  consecutive 
service  be  limited  to  a  total  of  six  years. 

At  the  hearing,  proponents  for  the 
nine  year  tenure  limitation  testified  that 
nine  years  was  the  Board's  proposal, 
however,  the  testimony  indicated  that 
the  proponents  would  not  be  opposed  to 
a  six  year  tenure  requirement.  Further, 
proponents  testified  that  the  Board 
would  not  be  opposed  to  the  Secretary 
extending  the  term  of  office  limitation 
for  a  member  if  another  qualified 
candidate  was  unable  to  be  found 
virilling  to  serve. 

Thus,  in  conformance  with  the  above 
policy,  the  Board's  proposal  for  a  tenure 
limitation  of  nine  years  for  Board 
members  should  be  modified  to  six 
years.  Therefore,  it  is  proposed  that  the 
order  be  amended  to  limit  the  tenure  of 
members  to  six  years.  Tenure  would  not 
apply  to  alternates.  The  proposal 
intended  that  a  person  who  has  served 
less  than  the  term  amount  may  not  be 
nominated  to  a  new  term  if  the  total 
consecutive  years  on  the  Board  at  the 
end  of  that  new  term  would  exceed  the 
tenure.  For  example,  a  member  could 
serve  for  a  two-year  term  and  may  then 


be  elected  to  serve  in  a  position  that  has 
a  three-year  term.  That  member  could 
not  then  be  nominated  to  another  three- 
year  term  because  the  length  of  service 
(eight  years)  would  exceed  the  term 
limitation  of  six  years. 

Any  member  would  become  ineligible 
to  serve  on  the  Board  after  having 
served  six  consecutive  years.  Such 
individuals  could  again  become  eligible 
to  serve  on  the  Board  by  not  serving  on 
the  Board  for  one  full  year  as  a  member. 
Since  there  is  no  term  limitation  on 
alternate  members,  a  member  having 
served  for  six  consecutive  years  could 
serve  as  a  alternate  member  for  a  year 
and  be  eligible  to  serve  again  as  a 
member.  This  limitation  on  tenure  shall 
not  include  service  on  the  Board  prior 
to  implementation  of  this  funendment. 

These  proposed  amendments  are 
recommended. 

Material  Issue  Number  9 

Section  981.34  should  be  amended  to 
require  those  persons  nominated  as 
Botud  members  or  alternate  members  to 
qualify  prior  to  their  selection  by  the 
Secretary  by  stating  that  they  agree  to 
serve  in  the  capacity  for  which  they 
were  nominated. 

Currently,  any  person  selected  to  be  a 
member  or  alternate  member  on  the 
Board  is  required  to  qualify  by  filing  a 
written  acceptance  with  the  Secretary 
after  such  selection  is  made. 

At  the  hearing,  proponents  testified 
that  the  proposal  is  designed  to  remove 
the  possibility  that  a  person  who  is 
unwilling  to  serve  is  appointed  by  the 
Secretary  to  the  Board.  'This  would  be 
accomplished  simply  by  requiring  that 
the  prospective  candidate  provide 
background  information  and  at  the  same 
time  advise  the  Secretary  that  he  or  she 
agrees  to  serve  in  the  position  for  which 
nominated.  All  this  information  would 
be  provided  to  the  Department  prior  to 
the  selection  process.  This  proposal 
would  allow  candidates  to  be  selected  to 
the  Board  in  a  more  timely  manner. 

Section  981.34  should  also  be 
amended  to  clarify  who  is  eligible  to 
serve  in  Board  positions.  Proponents 
testified  that  the  eligibility  requirements 
for  member  and  alternate  members  on 
the  Board  should  be  clarified  to  more 
specifically  state  that  grower  members 
and  alternates  must  be  growers  or 
employees  of  growers  and  handler 
members  and  alternates  must  be 
handlers  or  employees  of  handlers. 
Section  981.34  currently  states  only 
provisions  relative  to  these  persons 
ceasing  to  be  growers,  handlers  or 
employees  of  growers  emd  handlers. 

"There  was  further  discussion  at  the 
hearing  that  the  intent  of  the  proposal 
would  be  to  change  the  word  "may"  to 


"shall".  This  would  require  that  only 
such  persons  can  serve  in  the  grower 
and  handler  positions.  This  change  has 
been  made  to  amendatory  language. 
These  proposed  amenoments  are 
recommended. 

S4aterial  Issue  Number  10 

Section  981.41(c)  should  be  amended 
by  revising  the  last  sentence  to  allow  the 
Board  to  expand  the  range  of  paid 
advertising  activities  for  which  handlers 
may  receive  credit-back  from  their 
advertising  assessments.  Section 
981.41(c)  should  be  amended  by 
removing  all  text  following  the  words 
"15  percent"  in  the  last  sentence  and 
removing  the  colon  after  "15  percent" 
and  adding  in  its  place  a  period. 

Currently,  this  provision  lists 
activities  that  are  not  eligible  for  credit 
against  a  handler's  assessment 
obligation.  These  activities  include 
advertising  production  costs, 
preparation  expenses,  travel  allowances, 
other  expenses  not  directly  connected 
with  paid  space  or  time,  costs  relating 
to  pretesting  of  advertising,  test 
marketing,  directory  advertising,  point 
of  sales  materials,  premiums  and  trade 
promotion  allowances. 

Hearing  testimony  indicated  that  by 
expanding  the  range  of  activities  for 
which  handlers  may  receive  credit  back 
from  their  assessments,  the  effectiveness 
of  the  industry's  market  development 
efforts  will  be  improved.  The  proposal 
complements  actions  taken  by  the  Board 
through  informal  rulemaking  to  replace 
a  creditable  advertising  program  with  an 
expanded  credit-back  program.  The 
proposal  is  intended  to  allow  for  a 
wider  range  of  activities  available  for 
credit,  thereby,  providing  handlers, 
especially  those  with  no  brand  name, 
with  additional  opportunities. 

Testimony  against  the  proposal 
indicated  that  the  new  Credit-Back 
program  compels  handlers  to  advertise 
their  products  and  directs  handlers 
where  and  when  to  advertise  almonds. 

The  marketing  order  does  not  compel 
handlers  to  advertise.  The  Credit-Back 
program  is  a  voluntary  program  that 
allows  handlers  to  receive  credit-back 
from  their  advertising  assessment  if  they 
engage  in  certain  types  of  promotional 
activities.  The  proposed  amendment 
would  provide  authority  to  expand 
upon  an  existing  program  by  allowing 
the  Board  additional  fiexibility  in 
recommending  modifications  to  the 
regulations.  Therefore,  the  proposed 
amendment  is  recommended. 

Material  Issue  Number  1 1 

Sections  981.60(b)  and  981.61  should 
be  amended  and  §  981.62  removed  to 
allow  the  settlement  weight  for 
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unshelled  almonds  to  be  determined  on 
the  basis  of  representative  samples  of 
unshelled  almonds  reduced  to  shelled 
weight. 

Currently,  §981. 60(b)  provides  that 
unshelled  almonds  for  which  settlement 
is  made  on  the  basis  of  shelled  weight 
shall  be  included  in  the  total 
kemelweight  for  any  handler  at  the 
settlement  weight  of  such  imshelled 
almonds  multiplied  by  the  shelling 
ratios  in  §  981.62.  Settlement  wei^t  is 
the  weight  of  almonds  that  handlers  pay 
growers  for  upon  dehvery.  Record 
evidence  indicated  that  using  a 
representative  sample  for  determining 
kemelweight  is  a  common  industry 
practice.  This  practice  would  provide 
handlers  with  more  accurate 
kemelweight  figures.  Current  procedure 
under  this  section  requires  that  shelling 
ratios  be  applied  to  the  weight  of 
unshelled  almonds  to  arrive  at  a 
kemelweight.  Shelling  ratios  are 
established  by  variety. 

Proponents  testified  that 
representative  samples  would  be  taken 
by  handlers  on  almonds  received  at  the 
handler's  premise  under  the  supervision 
of  the  Department's  inspection  service 
or  by  the  inspectors  themselves.  A 
sampling  plan  would  be  developed  by 
the  Board  each  year  and  would 
prescribe  the  size  of  the  sample  to  be 
taken  dependent  on  the  actual  weight  of 
the  load.  For  example,  the  plan  would 
consist  of  sampling  procedures  for  each 
handler  to  use  that  would  coincide  wdth 
the  quality  of  the  almond  crop  for  that 
particular  year.  Evidence  supported  an 
appeal  process  if  any  handler  disagreed 
with  the  actual  representative  sample 
taken.  The  appeal  process  would  begin 
with  the  complaint  being  brought  before 
the  quality  control  committee  (a 
subcommittee  of  the  Board).  If  a  handler 
did  not  receive  satisfaction  through  the 
quality  control  committee,  the  handler 
could  then  take  the  complaint  to  the  full 
Board. 

Evidence  also  supported  amending 
§  981.61  of  the  marketing  order. 
Currently,  §981.61  provides  that,  three 
times  during  the  crop  year,  the  Board 
redetermine  the  kemelweight  of 
almonds  received  for  the  purposes  of 
computing  each  handler's  reserve 
obligation.  Section  981.61  further 
provides  that  the  weights  used  in  such 
computations  for  redetermining  the 
kemelweight  for  unshelled  almonds  be 
computed  by  application  of  shelling 
ratios  authorized  pursuant  to  §  981.62. 

Proponents  testified  that  this  is  a 
companion  proposal  to  the  issue  of 
determining  settlement  weight  for 
unshelled  almonds.  Therefore,  §981.61 
should  be  amended  to  allow  the  Board 
to  redetermine  the  kemelweight  of 


unshelled  almonds  by  using  a 
representative  sample  reduced  to 
shelled  weight.  Record  evidence 
indicated  that  this  amendment  would 
provide  that  the  best  and  most  common 
practices  are  being  used  for 
redetermining  kemelweight. 

Finally,  the  record  evidence 
supported  removing  §  981.62  from  the 
marketing  order.  Currently,  §981.62 
contains  a  table  of  shelling  ratios  for 
each  variety  of  almonds.  These  varietal 
shelling  ratios  are  used  for  computing 
kemelweight  for  unshelled  almonds. 
Record  evidence  indicated  that  these 
shelling  ratios  are  no  longer  necessary  to 
compute  the  kemelweight  for  unshelled 
almonds  since  the  proponents  have 
recommended  using  representative 
samples  to  compute  such  weight.  Also, 
the  shelling  ratios  are  outdated  because 
new  varieties  of  almonds  have  been 
developed  since  the  marketing  order's 
promulgation. 

Proponents  testified  that  the 
amendments  to  §§  981.60,  981.61  and 
981.62  are  intended  to  reflect  the 
industry's  current  practices  and  provide 
a  more  accurate  kemelweight  figure. 

These  proposed  amendments  are 
recommended. 

Material  Issue  Number  12 

Sections  981.66(e)  and  981.67  should 
be  amended  by  changing  the  disposition 
date  for  reserve  almonds  from 
September  1  to  December  31.  Currently, 
these  sections  require  reserve  almonds 
to  be  disposed  of  by  handlers  by 
September  1  of  the  follovtring  crop  year. 
If  any  reserve  is  remaining  after  that 
date,  the  Board  is  required  to  dispose  of 
the  reserve  through  the  most  readily 
available  reserve  outlets.  The  order  also 
provides  that  the  September  1  date  may 
be  extended  by  the  Board  to  a  later  date, 
if  necessary. 

Record  evidence  indicated  that  a 
December  31  date  is  a  much  more 
practicable  deadline  date  than  the 
current  date.  When  the  order  was  first 
promulgated,  the  almond  industry  was 
much  smaller  and  the  majority  of  the 
crop  was  sold  in  the  fall.  At  that  time, 
there  was  little  need  for  storage  and 
storage  techniques  did  not  allow  the 
product  to  be  stored  for  a  long  period  of 
time. 

Proponents  testified  that  the  almond 
crop  today  is  much  larger  and  storage 
capabilities  allow  handlers  to  store 
almonds  for  a  year  or  more.  The  last  two 
times  that  an  almond  reserve  was  in 
effect,  the  Board  recommended  that  the 
September  1  disposition  date  be 
extended  to  December  31.  The  record 
evidence  showed  that  a  December  31 
disposition  date  is  a  more  realistic 
deadline  for  the  industry  based  on 


current  industry  practices.  This 
proposal  would  also  provide  that  the 
December  31  disposition  date  may  be 
extended  by  the  Board  to  a  later  date,  if 
necessary,  with  the  E)epartment's 
approval. 

'The  proposed  amendment  is 
recommended. 

Material  Issue  Number  13 

Sections  981.40  and  981.41  should 
not  be  amended  to  delete  the  authority 
for  the  Credit-Back  advertising  program 
under  the  almond  marketing  order  and 
to  modify  the  generic  program.  In 
addition,  §981.81  should  not  be 
amended  to  conform  with  the  proposal 
to  amend  §§  981.40  and  981.41.  A 
proponent  of  this  proposed  amendment 
testified  that  the  program  is 
unconstitutional  and  a  waste  of  the 
growers'  money.  The  program  also 
requires  several  office  hours  and  many 
hours  to  complete  forms  to  participate 
in  the  program.  Fvulher,  the  proponent 
testified  that  by  the  time  handlers  get 
done  wasting  their  money  on  the 
current  regulations,  they  have  no  funds 
left  to  advertise  almonds  in  the  way 
they  would  prefer. 

Tne  proponent  testified  that  other 
areas  of  the  Credit-Back  program  are 
burdensome  and  wasteful  to  the 
handlers.  One  area  is  that  handlers  only 
receive  credit-back  for  that  portion  of 
the  product  weight  represented  by 
almonds  or  the  handler's  actual 
payment,  whichever  is  less.  The 
proponent  testified  that  this  area  of  the 
Credit-Back  program  is  imfair  because 
handlers  should  be  paid  back  for  all 
their  advertising  since  they  moved  a  lot 
of  almonds  into  the  marketplace. 
Further,  the  almond  is  used  as  an 
ingredient  product  and  many  handlers 
sell  almonds  into  that  market.  The 
proponent  testified  that  the  Board 
should  not  care  where  the  almonds  are 
sold  (e.g.,  cereals,  candy,  ice  cream, 
etc.).  The  Board  should  only  be 
concerned  about  moving  California 
almonds  into  the  marketplace. 

Another  area  of  concern  expressed  by 
the  proponent  was  that  the  government 
can  dictate  to  handlers  where  to 
advertise  and  where  not  to  advertise, 
where  they  can  get  credit  and  where 
they  cannot  get  credit. 

The  proponent  testified  that  it  is  not 
opposed  to  the  generic  advertising 
program.  However,  the  witness 
proposed  that  the  Board  should  not  be 
allowed  to  engage  in  promotion  directed 
solely  at  snack  almonds  nor  should  the 
primary  purpose  of  any  Boeird 
advertising  or  promotion  be  directed  for 
the  consumption  or  sale  of  snack 
almonds.  The  proponent  testified  that 
95  to  98  percent  of  the  entire  almond 
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production  is  for  ingredient  uses  and 
not  for  snack  almonds.  Therefore,  the 
witness  testified  that  Board  hinds  for 
the  generic  program  should  be  spent  on 
ing^dient  use. 

Testimony  from  the  opponents  at  the 
hearing  indicated  that  actions  have  been 
taken  and  additional  recommendations 
are  being  made  to  improve  and  expand 
the  promotional  activities  for  which 
handlers  may  receive  credit-back  from 
their  assessments.  The  Credit-Back 
program  is  an  example  of  an  action 
which  made  the  program  more  flexible. 
Another  example  is  the  proposal  in  this 
proceeding  to  further  expand  the  range 
of  activities  for  which  handlers  could 
get  credit-back  by  amending  Section 
981.41(c).  thus  increasing  program 
flexibility  for  those  participating. 

The  opponents  further  testified  that 
wide-spread  industry  support  exists  for 
the  creditable  advertising  provisions 
and  the  authority  should  remain  in  the 
order.  Opponents  stated  that  this 
proposal  eliminates  handler  choice  and 
severely  handicaps  the  industry  in 
developing  creative  advertising  and 
promotional  activities.  Regarding  the 
portion  of  the  proposal  to  prohibit 
promotion  of  snack  almonds,  opponents 
testified  that  problems  would  exist  with 
attempting  to  define  a  specific  type  of 
almond  as  "snack."  Opponents  stated 
this  part  of  the  proposal  is  arbitrary  and 
capricious  because  the  size  of  the 
package,  method  of  sale,  product  form 
or  shape  or  other  criteria  do  not  define 
almonds  as  snack.  The  witness  testified 
that  snacking  is  a  form  of  consumption 
rather  than  a  form  of  product. 
Opponents  believe  that  all  forms  of 
almond  sales  can  and  do  benefit  the 
industry. 

On  August  17.  1993,  the  Department 
issued  an  interim  final  rule  (58  FR 
43500)  which  implemented  a  new 
Credit-Back  advertising  and  promotion 
program.  The  new  Credit- Back  program 
substantially  revised  the  creditable 
advertising  program  whereby  handlers 
may  receive  credit  against  their 
assessment  obligation  for  their 
individual  promotional  activities,  in 
lieu  of  contributing  entirely  to  a  generic 
promotion  program  administered  by  the 
Board. 

Although  the  new  Credit-Back 
program  allows  credit  for  the  percentage 
of  almonds  in  other  products,  the 
program  is  designed  to  promote  the  sale 
of  almonds  and  almonds  in  products, 
not  the  products  that  contain  almonds. 
The  Credit-Back  program  was 
recommended  to  the  Department  by  the 
Board  which  is  comprised  of 
independent  and  cooperative  members 
which  represent  the  almond  industry. 
The  Credit-Back  program  is  a  voluntary 


program  that  allows  handlers  to  receive 
credit-back  from  their  advertising 
assessment  if  they  engage  in  any  of  a 
broad  range  of  promotional  activities. 

Research  studies  show  that 
promotional  programs  conducted  under 
the  almond  marketing  order  have  been 
effective  and  are  a  good  investment  of 
industry  funds.  The  Credit-Back 
program  combined  with  the  Botud's 
generic  program  is  a  proven  method  of 
promoting  almonds.  The  combined 
generic  and  Credit-Back  program 
administered  by  the  Board  recognizes 
the  positive  aspects  of  both  forms  of 
promotion  and  has  been  proven  to  be 
successhil  and  responsive  to  changing 
needs  and  desires  of  the  industry  over 
time. 

We  agree  with  the  view  that  the 
marketing  order  promotion  and 
advertising  provisions  should  remain  as 
flexible  as  possible  and  provide  choices 
for  the  Board  in  determining  how  best 
to  promote  almonds.  Removing 
authority  for  a  Credit-Back  program 
would  reduce  the  options  available  to 
the  industry  for  promoting  its  product. 
Maintaining  that  authority  does  not 
mandate  use  of  such  a  program,  it 
merely  preserves  an  available  tool. 

It  is  determined  that  this  variety  of 
options  can  only  benefit  the  industry.  It 
is  also  determined  that  restricting  the 
generic  program  by  not  allowing 
promotions  for  snack  almonds  also 
would  unnecessarily  limit  choices  for 
the  Board  and  would  not  serve  any 
useful  purpose. 

Accordingly,  the  record  evidence  does 
not  support  the  amendment  to  eliminate 
the  creditable  advertising  provisions  or 
to  modify  the  provisions  as 
recommended  in  this  proposal. 
Therefore,  this  proposed  amendment  is 
not  recommended. 

Material  Issue  Number  14 

Section  981.32  should  be  amended  to 
authorize  the  Board,  with  the  approval 
of  the  Secretary,  to  reapportion  grower 
and/or  handler  member  representation 
on  the  Board  based  on  the  proportionate 
amounts  of  almonds  handled  by 
different  segments  of  the  industry. 

A  proposal  was  submitted  and 
testimony  received  at  the  hearing  which 
would  require  that  cooperative 
representation  on  the  Board  not  exceed 
the  percentage  of  the  industry  tonnage 
handled  by  the  cooperative  in  the 
immediately  preceding  crop  year. 
However,  no  specific  amendatory 
language  was  provided  by  the 
proponent. 

At  the  hearing,  the  proponent  testified 
that  the  industry's  major  cooperative 
marketing  association.  Blue  Diamond 
Growers,  Inc.  (Blue  Diamond),  should 


not  be  guaranteed  five  of  the  12  seats  on 
the  Board.  The  proponent  testified  that 
it  is  no  longer  democratic  to  provide 
Blue  Diamond  with  five  seats  on  the 
Board  since  the  industry  percentage  of 
almonds  handled  by  Blue  Diamond  has 
decreased.  The  proponent  provided  the 
following  example  of  how  the  proposal 
would  work:  If  Blue  Diamond  handled 
from  45  to  55  percent  of  the  industry 
tonnage.  Blue  Diamond  would  have  five 
seats:  35  to  44.9  percent.  Blue  Diamond 
would  have  four  seats;  25  to  34.9 
percent.  Blue  Diamond  would  have  two 
to  three  seats.  The  proponent  stated  that 
this  would  prevent  a  single  entity,  such 
as  Blue  Diamond,  from  bloc  voting  on 
Board  proposals.  The  proponent  further 
stated  that,  currently.  Blue  Diamond  has 
an  unfair  advantage  by  being  allowed  to 
always  have  five  seats  on  the  Board. 

Opponents  to  this  proposal  testified 
that  the  Board's  proposal  to  increase  the 
number  of  members  from  10  to  12 
would  provide  additional  grower 
representation  on  the  Board.  The 
proposal  to  increase  the  number  of 
Board  members  represents  the 
overwhelming  sentiment  of  the 
industry.  Opponents  also  testified  that, 
in  the  past,  the  cooperative  was  able  to 
have  a  majority  of  the  Board's 
membership  because  of  the  amount  of 
tonnage  it  handled.  However,  that  is  not 
the  situation  that  exists  today,  as 
independent  growers  and  handlers 
currently  hold  a  majority  of  the  Board's 
member  positions. 

Another  opponent  testified  that,  even 
with  the  decline  in  the  percent  of  total 
crop  handled  by  Blue  Diamond,  their 
membership  exceeds  50  percent  of  the 
total  number  of  California  almond 
growers.  Further,  other  opponents 
testified  that  the  proposal  is  directed  at 
only  one  organization,  and  fails  to  take 
into  account  that,  even  at  30  percent  of 
the  crop  handled,  the  cooperative  would 
still  represent  over  50  percent  of  the 
total  number  of  almond  growers  in  the 
State  of  California. 

The  proponent  testified  that,  without 
obtaining  a  Ust  of  the  cooperative's 
growers,  it  is  not  possible  to  determine 
if.  in  fact,  the  cooperative  does  represent 
over  50  percent  of  the  total  number  of 
growers  in  the  State  of  California.  The 
proponent  further  testified  that  Board 
representation  should  be  based  on 
tonnage  in  all  circumstances. 

An  opponent  testified  that  if.  in  ten 
years,  the  cooperative  represented  ten 
percent  of  the  industry,  the  cooperative 
should  not  have  five  seats  on  the  Board. 
Another  opponent  testified  that  he 
would  prefer  the  whole  industry  to 
operate  on  a  tonnage  basis. 

Record  evidence  indicates  that 
currently,  there  is  strong  industry 


support  to  maintain  Board  membership 
representation  with  the  cooperative  and 
independent  segments  being  authorized 
to  hold  the  specified  numbers  of  seats 
proposed  in  Material  Issue  Number  6. 
However,  in  the  event  the  industry 
structure  changes  in  future  years,  there 
may  be  a  need  to  further  modify  the 
structure  of  member  representation. 

Record  evidence  does  not  support 
amending  the  marketing  order  as  the 
proponent  recommended.  The  evidence 
does  support,  however,  authorizing  the 
Board,  with  the  approval  of  the 
Secretary,  to  modify  the  membership 
representation  requirements  in  the 
future  if  the  industry  structure  changes. 

This  would  allow  the  Board,  with  the 
approval  of  the  Secretary,  to  recommend 
modifications  to  the  representation 
requirements,  if  necessary,  through 
informal  rulemaking  procedures.  This 
would  provide  additional  flexibility  in 
the  program  by  providing  and  ensuring 
that  the  Board  continues  to  fairly 
represent  all  segments  of  the  industry. 

Therefore,  this  proposal  is 
recommended,  in  part,  by  authorizing 
the  Board,  subject  to  the  approval  of  the 
Secretary,  to  reapportion  the  grower 
and/or  handier  member  representation 
among  the  12  member  positions,  of  any 
group  listed  in  the  proposed  §  981.31  (a) 
through  (c)  to  be  nominated  as  a  Board 
representative.  This  proposal  does  not 
intend  that  the  Board  may  increase  or 
decrease  the  number  of  members  on  the 
Board.  The  Board  may  reapportion  the 
positions  within  the  12  member  Board. 
A  new  paragraph  (d)  has  been  added  to 
§  981.31  to  set  forth  this 
recommendation. 

Material  Issue  Number  15 

The  proposed  amendment  to  section 
981.12  would  have  revised  the 
definition  of  grower.  At  the  hearing,  the 
proponents  for  this  amendment  revised 
the  amendatory  language  that  was 
published  in  the  Notice  of  Hearing  as 
follows:  For  the  purpose  of  holding  a 
grower  seat  on  the  Board,  a  grower 
would  be  required  to  have  over  50 
percent  of  his  or  her  involvement  and 
income  in  the  almond  industry  derived 
from  growing  almonds.  A  grower 
wishing  to  run  for  a  seat  would  certify 
to  this  criterion  on  the  nominating 
petition. 

Proponents  testified  that,  in  the  past, 
some  grower  seats  have  been  occupied 
by  persons  who  were  basically  handlers. 
It  was  perceived  by  growers  that  they 
consistently  represented  a  handler  point 
of  view  at  the  expense  of  the  grower. 
The  proposal  is  intended  to  ensure  that 
the  grower  seats  on  the  Board  are 
represented  by  growers  and  the  growers' 
interests  are  reflected  and  represented. 


The  proposal  would  only  apply  to 
independent  growers  who  aie 
nominated  to  become  members  or 
alternate  members  on  the  Board  because 
its  purpose  relates  to  nominations  for 
Board  positions. 

At  the  hearing,  proponents  testified 
that  the  grower  would  sign  a 
certification  that  over  50  percent  of  his 
or  her  involvement  and  income  in  the 
almond  industry  was  derived  from 
growing  almonds  and  would  make  that 
known  to  all  growers  when  running  for 
a  Board  position.  If  an  opponent  had 
signed  the  certification  and  it  was  well 
known  that  the  opponent  was  basically 
a  handler,  the  grower  could  raise  that 
issue  during  the  campaign.  Proponents 
also  testified  that  the  grower  would  be 
making  the  determination  as  to  the  50 
percent  involvement  and  income,  and 
there  would  be  no  penalty  for  falsifying 
the  certification.  In  addition,  if  a  grower 
refused  to  sign  the  certification,  the 
grower  would  be  ineligible  to  serve  on 
the  Board. 

Record  evidence  indicated  that 
although  certifications  by  growers  could 
be  signed  during  the  nomination 
process,  there  is  no  procedure  to  verify 
such  certifications,  nor  is  there  a 
penalty  for  a  false  certification. 
Therefore,  the  intent  of  this  proposal 
would  not  be  served. 

The  proposal  has  been  modified  by 
revising  §981.32,  rather  than  §981.12  as 
proposed  by  the  proponents.  Record 
evidence  supported  that  the  intent  of 
the  proposal  is  to  only  modify  the 
definition  of  grower  with  respect  to 
nominations  of  growers  to  the  Board.  It 
would  not  be  appropriate  to  modify  the 
grower  definition  under  §  981.12  since 
this  definition  applies  to  the  use  of 
grower  throughout  the  marketing  order. 

It  is  therefore  proposed  that  a  new 
paragraph  be  added  under  §  981.34  to 
further  define  grower  for  nomination 
purposes.  The  record  evidence  supports 
a  grower  definition  that  would  allow 
growers  to  be  nominated  to  the  Board 
that  would  truly  represent  grower 
interests.  However,  the  proponent's 
amendment  would  not  be  enforceable  as 
proposed  and  would  not  accomplish  the 
intent  of  the  amendment.  Therefore,  the 
Department  proposes  that  the  Board  be 
provided  the  authority,  with  the 
approval  of  the  Secretary,  to  make 
recommendations  to  establish 
additional  eligibility  requirements  for 
growers,  for  nomination  purposes, 
through  informal  rulemaking.  This 
would  allow  the  Board  to  further 
explore  avenues  to  accomplish  the 
intent  of  the  proposed  amendment.  The 
amendatory  language  therefore  has  been 
modified  to  add  such  authority. 


Material  Issue  Number  16 

Section  981.70  should  be  amended  to 
require  handlers  to  maintain  records  in 
CaUfomia  to  provide  Board  auditors 
with  reasonable  access  and  improve 
program  management.  Currently. 
§  981.70  only  requires  that  the  handler's 
premises  be  accessible  to  Board  auditors 
for  records  to  be  examined  and  audited. 

At  the  hearing,  proponents  testified 
that  Board  auditors  should  not  have  to 
travel  out  of  state  to  examine  handler 
records.  It  is  an  economic  burden  on  the 
Board,  and  therefore  the  almond 
industry,  to  pay  travel  expenses  for 
Board  auditors  to  travel  out  of  state.  In 
addition,  it  is  necessary  to  have 
immediate  access  to  handlers'  records  if 
compliance  issues  arise. 

An  opponent  testified  that  handlers 
could  be  burdened  by  being  required  to 
maintain  all  records  in  California.  He 
stated  that  some  needed  records  could 
be  the  buyers'  or  the  shipping  company 
records.  In  addition,  the  witness 
testified  that  the  terms  "as  well  as  other 
pertinent  information  regarding  his  or 
her  operations"  could  lead  to  abuse  if 
the  person  determining  what  is 
"pertinent"  selects  some  uiu^asonable 
records  such  as  tax  returns  to  be 
maintained  in  Cahfomia. 

The  purpose  of  this  proposal  is  to 
keep  handlers  from  maintaining  all  their 
records  in  a  different  state  making  it 
difficult  for  the  Board  to  effectively 
audit  handler's  records.  It  is  not 
intended  that  handlers  maintain  records 
in  the  state  that  would  not  normally  be 
maintained,  such  as  buyers'  or  shipping 
company  records.  This  proposal  does 
not  intend  to  add  any  undue  hardship 
on  handlers  and  the  proposal,  as 
written,  does  not  make  uiuiecessary  or 
unreasonable  requirements  on  handlers. 
The  language  which  would  require 
different  types  of  records  than  those 
specified,  if  necessary  ("other  pertinent 
information"),  is  necessary  to  account 
for  the  many  different  recordkeeping 
systems  maintained  by  handlers. 

Maintenance  of  records  within  the 
State  of  California  would  assure  that  the 
benefits  from  marketing  order 
compliance  activities  exceed  related 
costs.  It  is  not  expected  that  any 
additional  costs  would  be  incurred  by 
handlers  to  comply  with  this 
amendment.  Therefore,  this  amendment 
is  reconmiended  as  proposed. 

Material  Issue  Number  1 7 

The  proposed  amendment  to  section 
981.70  would  have  required  that  the 
Board  provide  handlers  with  24  hours 
advance  notice  before  they  conduct 
audits  of  records  and  inspections  of 
reserve  ahnonds.  In  addition,  handlers 
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would  not  have  been  required  to 
provide  any  labor  or  equipment  to  the 
Board  to  facilitate  inspections. 

Currently.  §981.70  provides  that  each 
handler's  premises  shall  be  accessible  to 
authorized  representatives  of  the  Board 
and  the  Secretary  for  examination  and 
audit  of  handler  records  and  for 
inspection  and  observation  of  reserve 
almonds.  The  Board  shall  make  such 
checks  of  almonds  or  audits  of  each 
handler's  records  as  it  deems 
appropriate  or  as  requested  by  the 
Secretary  to  insure  that  accurate 
information  as  required  in  this  part  is 
being  furnished  by  the  handlers. 

A  proponent  testified  that  handlers 
may  be  busy  with  almond  buyers  and 
may  not  have  time  to  show  all  the 
records  that  Board  auditors  need  to 
examine  during  an  audit  visit.  The 
proponent  testified  that  handlers  should 
be  made  aware  of  the  audit  visit  in  order 
to  make  preparations  to  have  the  records 
made  available  for  the  audit.  Further, 
the  proponent  stated  that  handlers 
should  be  treated  like  businesses  and 
not  as  if  they  are  under  constant 
suspicion  of  violating  the  marketing 
order.  In  addition,  the  proponent 
testified  that  if  a  handler  does  not  desire 
to  assist  and  aid  the  Board  in 
conducting  the  audit,  the  handler 
should  not  be  required  to  furnish  labor 
and  equipment  to  do  it.  The  handler 
should  not  be  required  to  bear  the 
expense  or  the  liability  of  conducting 
handler  audits. 

The  record  evidence  indicated  that 
the  almond  industry  is  subject  to 
Federal  regulations  under  a  marketing 
order.  Regulated  industries  that  choose 
to  participate  in  a  Federal  program  are 
subject  to  inspection  of  records.  The 
marketing  order  currently  contains 
authority  to  allow  the  Board  to  conduct 
checks  of  almonds  or  audits  of  each 
handler's  records.  Testimony  indicated 
that  the  Board  has  the  authority  to  make 
these  visits  without  prior  notice.  The 
record  evidence  supports  this  provision 
remaining  in  order  to  properly  carry  out 
the  regulatory  aspects  of  the  order. 

At  tne  hearing,  additional  testimony 
in  opposition  to  the  proposal  indicated 
that  Board  staff  usually  schedules 
appointments  with  handlers  ahead  of 
time  to  maintain  a  positive  and 
courteous  relationship  between  the 
Board  and  the  handlers.  However,  the 
reality  remains  that  all  handlers  do  not 
comply  with  the  provisions  of  the 
marketing  order.  Opponents  testified 
that  removal  of  the  authority  to  moke 
unannounced  visits  to  audit  handlers 
would  remove  an  important  compliance 
tool  from  the  Board  and  the  Secretary. 
A  handler  with  something  to  hide 
would  have  plenty  of  time  to  conceal 


vital  documents  from  scrutiny  by 
authorized  Board  personnel. 

Opponents  further  testified  that  most 
handlers  prefer  to  conduct  any 
movement  of  product  by  using  their 
own  personnel  and  equipment  at  their 
premises.  Handler  personnel  would  also 
be  familiar  with  the  location  of  reserve 
almonds  that  would  need  to  be 
examined. 

Accordingly,  the  record  evidence  does 
not  support  the  amendment  to  require 
the  Board  to  provide  handlers  with  24 
hours  advance  notice  before  it  conducts 
audits  and  inspections  or  for  handlers  to 
not  be  required  to  furnish  any  labor  or 
equipment  to  the  Board  to  facilitate 
inspections.  Therefore,  this  proposed 
amendment  is  not  recommended. 

Material  Issue  Number  18 

The  proposed  amendments  regarding 
§§981.76  and  981.90  would  each 
require  handlers  to  submit  to  the  Board 
a  list  of  growers  who  have  delivered 
almonds  to  such  handler  during  the 
crop  year.  Because  these  proposals 
would  provide  for  essentially  the  same 
recommendation,  they  will  be  discussed 
as  one  material  issue. 

The  proposed  §  981.76  would  require 
each  handler  to  submit  to  the  Board,  no 
later  than  December  31  of  each  year,  a 
complete  list  of  growers  who  have 
delivered  almonds  to  such  handier 
during  the  crop  year.  The  proposed 
amendment  to  §981.90  would  require 
each  handler  to  submit  to  the  Board,  no 
later  than  January  31  of  each  year,  a  Ust 
of  names  and  addresses  of  all  growers 
from  whom  such  handler  received 
almond  production  for  the  then  current 
crop  year. 

Currently,  the  marketing  order  does 
not  require  such  information  to  be 
submitted  to  the  Board  under  any 
section.  Such  information  is  submitted 
to  the  Board  by  most  handlers  on  a 
voluntary  basis  for  nomination 
purposes. 

Proponents  testified  that  the 
proposals  are  intended  to  help  the 
Board  be  more  efficient  in  conducting 
elections  for  BofU'd  members  and 
alternate  members.  Since  the  list  is 
currently  submitted  to  the  Board  on  a 
voluntary  basis,  the  Board  is  not  assured 
that  it  has  a  complete  and  accurate  list 
of  growers  to  use  in  conducting  the 
election  of  Board  members.  In  order  for 
the  Board  to  operate  efficiently,  it  is 
necessary  for  the  Board  to  reach  as 
many  growers  as  possible.  Mandatory 
submission  of  grower  lists  would  help 
accomplish  this  goal.  The  proponents 
testified  that  the  amendment  would 
help  provide  the  widest  possible    . 
participation  by  growers  in  the  election 
process. 


The  proponents  stated  that  this 
requirement  would  respect  the  private 
business  relationship  between  a  grower 
and  handler.  The  proprietary  nature  of 
the  relationship  would  be  respected  by 
the  Board  and  that  information  would 
not  be  divulged  by  the  Board. 

A  proponent  testified  that  the  list 
would  be  used  for  annual  elections  of 
Board  members  and  for  periodic 
continuance  referenda.  The  list  would 
not  reveal  a  grower's  handler  affiliation. 
This  proposal  would  further  provide 
that  the  Board  could  charge  handlers 
and  growers  who  request  the  list  for 
photocopying  and  mailing. 

A  witness  testified  that  the 
cooperative  grower  Ust  is  needed  when 
periodic  continuance  referenda  are 
conducted  because  other  interested 
parties  to  a  referendum  have  a  right  to 
know  who  those  growers  are  so  they  are 
in  a  position  to  provide  them 
information  which  may  influence  their 
vote.  This  witness  further  testified  that 
the  Board  should  know  who  these  4,000 
growers  are  so  they  are  aware  if  any  of 
these  growers  become  handlers. 

The  opponents  to  the  amendment 
testified  that  it  is  a  well-established  fact 
that  lists  of  members  of  agricultural 
cooperatives  are  considered  proprietary 
information.  The  witness  testified  that 
there  are  no  other  programs  in  which 
cooperatives  are  required  to  release  such 
a  list  and  the  Department  has  long 
recognized  that  cooperatives  are  not 
required  to  reveal  the  names  of  their 
members.  Many  farmers  who  belong  to 
agricultural  cooperatives  do  not  want 
their  names  and  addresses  used  for 
purposes  other  than  those  needed  by  the 
cooperative  to  properly  perform  its 
business  functions.  The  opponents 
further  testified  that  the  only  reason  for 
a  requirement  for  handlers  to  submit 
grower  lists  is  for  the  use  in  the  election 
of  Board  members  representing  those 
marketing  through  indep)endent 
handlers. 

Opponents  testified  that  Board 
elections  have  been  conducted  with 
wide  publicity  and  all  growers  have  an 
opportunity  to  participate.  The 
cooperative  informs  all  its  members 
when  elections  do  take  place  even 
though  Board  members  are  nominated 
by  the  cooperative's  board  of  directors. 

An  opponent  testified  that  the  release 
of  such  information  would  be  controlled 
directly  by  the  Department,  which  in 
turn  is  controlled  by  the  Administrative 
Procedure  Act.  the  Freedom  of 
Information  Act,  and  the  Privacy  Act.  as 
well  as  court  interpretations.  By 
including  the  proposed  language  in  the 
marketing  order,  the  Board  could  face  a 
situation  in  which  the  marketing  order 
mandates  release  of  information  while 
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the  Department  and  the  courts  or  both 
may  require  that  the  information  not  be 
released.  Therefore,  the  question  of 
release  of  information  should  be  left  to 
the  Department. 

A  brief  filed  by  Mr.  Steven  W.  Easter 
of  Blue  Diamond  Growers  stated  that  the 
two  similar  proposals  discussed  at  the 
hearing  were  worded  slightly  differently 
but  they  essentially  provide  for  the  same 
thing.  Both  proposals  are  directed  at 
requiring  Blue  Diamond  Growers  to  turn 
over  its  cooperative  membership  list  to 
the  Board.  Both  proposals  represent  an 
effort  by  independent  handlers  and 
growers  to  obtain  the  membership  list  of 
their  principal  competitor.  Blue 
Diamond  Growers. 

Mr.  Easter  stated  that  there  is  no  other 
proposed  amendment  nor  any  current 
provision  that  requires  a  cooperative, 
including  Blue  Diamond,  to  furnish  its 
membership  list  to  the  Board.  It  is  well 
established  that  growers  may  contact  the 
Board  directly  to  be  placed  on  the 
Board's  mailing  list.  Mr.  Easter  also 
stated  that  Blue  Diamond  provides 
notice  of  all  elections  to  its  members 
directly.  This  satisfies  Blue  Diamond's 
contractual  obligations  with  its 
members  and  the  Board's  desire  to  have 
all  members  of  the  industry  notified  of 
elections.  The  witness  stated  that  this 
system  has  worked  for  43  years. 

Mr.  Easter  further  provided  in  his 
brief  that  Blue  Diamond's  membership 
list  contains  the  names  and  addresses  of 
all  of  its  grower/supplier  members  and 
is,  in  that  sense,  its  customer  list.  Under 
California  law.  customer  lists  have  been 
protected  as  trade  secrets  under  the 
Trade  Secrets  Act  so  long  as  they  meet 
the  definition  set  out  in  California 
Corporations  Code.  In  conclusion.  Mr. 
Easter  stated  that  elections  to  the  Board 
and  referenda  on  proposed  amendments 
and  continuation  have  taken  place  since 
1950  successfully.  The  guidance 
provided  by  the  Board  has  enabled  the 
industry  to  move  forward  in  a  beneficial 
manner.  Mr.  Easter  requested  that  the 
proposal  be  rejected. 

Tne  record  evidence  indicates  that  it 
would  benefit  the  Board  to  have  a  list 
of  independent  growers'  names  and 
addresses.  Board  elections  would  be 
conducted  in  a  more  efficient  manner 
and  there  would  be  greater  assurance 
that  all  growers  are  informed  regarding 
activities  centered  on  Board  elections. 
The  record  evidence  supported  that  it  is 
not  necessary  for  the  Board  to  obtain  the 
names  and  addresses  of  cooperative 
growets  for  nomination  purposes  since 
those  Board  members  are  selected  by  the 
cooperative's  board  of  directors. 
Although  grower  lists  not  revealing 
handler  affiliation  can  be  obtained  by 
requesting  the  list  from  the  Department 


imder  the  Freedom  of  Information  Act, 
the  Board  is  responsible  for 
confidentiality  of  handler  information 
and  does  not  release  a  complete 
growers'  list. 

When  continuance  referenda  are 
conducted,  a  method  to  ensure  that 
ballots  are  provided  to  all  cooperative 
growers  would  have  to  be  derived.  For 
example,  one  method  would  be  for  the 
Department  to  provide  the  ballots  to  the 
cooperative  and  obtain  a  sworn 
statement  from  a  representative  of  the 
cooperative  attesting  that  all  growers 
were  sent  ballots.  It  would  be  in  the  best 
interest  of  the  cooperative  to  ensure  that 
all  of  its  growers  vote  in  referenda  and 
USDA  will  ensure  that  a  satisfactory 
method  has  been  established  when 
continuance  referenda  are  conducted. 

In  the  event  a  cooperative  chooses  to 
bloc  vote  for  all  its  members  in  a 
referendum,  the  Department  would 
require  the  cooperative  to  submit  a 
grower  list  to  verify  that  none  of  those 
members  also  voted  individually. 
However,  this  is  not  sufficient  reason  to 
require  the  cooperative  to  submit  a 
grower  list  to  the  Board  on  an  annual 
basis  since  the  Board  does  not  need  that 
list  to  conduct  its  operations. 

Regarding  the  testimony  that  the 
Board  needs  to  know  the  cooperative 
growers  in  case  any  of  them  become 
handlers,  this  does  not  appear  to  be 
sufficient  reason  to  require  this  list  from 
the  cooperative.  The  Board  has  an 
established  compliance  program  to 
address  compliance  issues  and  needs. 
Also,  if  a  grower  list  is  desired,  such  a 
list  can  be  obtained  from  other  sources. 
Testimony  indicated  there  are 
alternative  sources  for  that  information. 

For  the  above  stated  reasons,  the 
proposed  amendment  is  modified  to 
allow  the  Board  to  request  from 
independent  handlers  their  growers' 
names  and  addresses  for  purposes  of 
elections.  The  lists  would  be  submitted 
no  later  than  December  31  of  each  year 
to  facilitate  Board  administration.  The 
proposed  amendment,  as  modified,  is 
therefore  recommended. 

Material  Issue  Number  19 

Section  981.81  should  be  amended  to 
add  authority  to  require  handlers  to  pay 
interest  and/or  late  payment  charges  in 
order  to  discourage  late  payment  of 
assessments. 

Currently,  §981.81  requires  handlers 
to  pay  to  the  Board  on  demand 
assessments  on  almonds  received  by  the 
handler  for  the  handler's  own  account. 
There  is  no  provision  for  a  late  payment 
or  interest  charge. 

The  proponents  testified  at  the 
hearing  that  the  Board's  experiences 
with  collection  of  assessments  for 


administration,  research  and  generic 
promotion  have  been  frustrating.  At  the 
present  time,  about  90  percent  or  more 
of  the  handlers  promptly  pay  the 
assessments  when  due.  others  are  at 
times  slow  to  pay.  As  of  June  30, 1993, 
the  Board  was  owed  past  due 
assessments  totaling  several  million 
dolleirs.  If  these  amounts  had  been  paid 
promptly,  the  funds  received  could  have 
been  utilized  for  Board  programs.  The 
proponents  do  not  believe  that  it  is 
equitable  for  late  paying  handlers  to 
benefit  from  the  wide  variety  of  Board 
programs  financed  by  handlers  who  pay 
on  time.  Significant  industry  support  is 
necessary  in  order  for  the  marketing 
order  to  be  successful. 

An  opponent  to  the  proposal  testified 
that  handlers  who  challenge  the 
assessment  rate  would  be  penahzed  if 
they  pay  the  assessment  in  order  to 
avoid  the  late  charges  because  they 
would  not  recoup  the  assessments  paid 
if  they  prevail  in  their  challenge.  This 
position  is  discussed  in  detail  in 
Material  Issue  Number  20  which  deals 
with  another  proposal  to  authorize 
payment  of  interest  in  the  event  a  suit 
or  administrative  petition  regarding 
payment  of  assessments  is  successftil. 
This  witness  further  testified  that  if 
this  proposal  is  authorized  and 
regulations  are  implemented,  it  would 
be  better  to  require  that  the  payment  be 
postm£u-ked  within  30  days  from  the 
invoice  date  rather  than  received  in  the 
Board  office  writhin  30  days. 

The  proponents  testified  that  the 
Board  envisioned  implementing  the 
specifics  of  the  late  payment  and/ or 
interest  charges  through  informal 
rulemaking  with  the  Secretary's 
approval.  This  would  allow  the  Board  to 
remain  flexible  with  the  establishment 
of  the  interest  and/or  late  payment 
charge.  The  Board  proposed  language 
for  the  regulations  in  this  proceeding. 
However,  USDA  has  determined  that 
this  would  be  better  accomplished  by 
the  Board  recommending  to  the 
Secretary  an  informal  rulemaking  action 
at  a  later  date  if  this  provision  is 
implemented. 

The  suggestion  that  payments  be 
postmarked  writhin  30  days  of  invoice  to 
be  considered  timely  does  have  merit. 
When  assessing  interest  charges  for  late 
payment,  it  would  appear  reasonable 
that  handlers  be  allowed  30  days  fi^m 
invoice  to  mail  these  charges  to  the 
Board.  The  Board  should  consider  this 
suggestion  when  making  a 
recommendation  to  the  Secretary  to 
implement  the  regulations  regarding  late 
payment  and/or  interest  charges. 

The  record  evidence  supports  this 
proposed  amendment  and  therefore,  it  is 
recommended. 
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Material  Issue  Number  20 

This  proposed  amendment  to  the 
order  would  have  required  refunds  plus 
payment  of  interest  to  a  handler  in  the 
event  a  suit  or  administrative  petition 
filed  by  such  handler  challenging  the 
payment  of  assessments  is  successful. 
No  specific  amendatory  language  was 
provided. 

The  proponent  testified  that  there 
have  been  several  challenges  to  the 
almond,  orange  and  tree  fruit  marketing 
orders.  In  these  cases,  the  prop>onent 
stated  that  the  judicial  Officer  of  USDA 
did  not  authorize  the  prevailing  handler 
to  recoup  the  assessments  paid.  The 
proponent  also  testified  that  the 
Agricultural  Marketing  Agreement  Act 
permits  handlers  to  challenge 
provisions  of  federal  marketing  orders, 
including  the  establishment  of 
assessment  rates.  The  Board's  proposal 
to  add  an  interest  and/or  late  payment 
charge  would  penalize  handlers  that 
challenge  the  assessment  rate  since  they 
would  have  to  pay  the  assessment  to 
avoid  the  late  charges  but  would  not 
receive  the  assessment  back  if  they 
prevail.  In  addition,  the  Department 
argued  in  court  that  the  Board  would 
have  to  vote  for  a  prevailing  handler  to 
have  assessments  returned  and  the 
funds  would  have  to  be  approved  in  the 
Board's  budget. 

The  proponent  further  testified  that  it 
is  better  to  address  the  issue  at  this  time 
by  putting  the  provision  in  the 
marketing  order  than  to  wait  for  the 
Dep>artment  to  tell  the  Board  they  have 
to  pay  the  handler  back  their 
assessments  plus  interest.  It  was 
discussed  at  the  hearing  where  the 
money  should  come  from  to  pay  back 
the  handler,  and  the  proponent  testified 
that  such  money  should  come  from  the 
Department.  If  not  from  the  Department, 
the  money  should  come  from  the 
industry.  The  witness  testified  that  the 
Department  continues  to  approve  every 
proposed  rule  for  assessments  over  the 
proponent's  objections,  therefore,  they 
should  pay  the  money  back  to  the 
prevailing  handler. 

Opponents  to  the  proposal  testified 
that  they  are  opposed  for  three  reasons. 
First,  there  was  no  language  specified  to 
analyze  the  proposal,  therefore,  their 
understanding  of  the  subject  was  vague 
and  undefined.  Second,  the  proposal 
refers  to  the  legal  rate  of  interest  which 
is  not  compatible  with  the  Board's 
proposal.  Third,  the  term  "successful" 
is  not  defined  to  differentiate  between 
an  administrative  ruling  before  a  law 
judge  or  the  final  review  by  the  Judicial 
Officer.  The  opponents  further  testified 
that  such  rulings  may  be  reviewed  by 
the  District  Court,  therefore,  this 


proposal  must  be  opposed  because  it 
does  not  clearly  state  at  what  point  a 
handler  could  claim  a  refund  of 
assessment  and  the  accompanying 
interest.  Also,  depending  on  the  timing 
of  such  refund,  the  Board  may  not  have 
funds  available  to  make  the  refund. 

The  proponent  responded  to  the 
opposition  by  stating  that  he  has  no 
qualms  with  stating  that  the  interest  rate 
be  the  same  as  what  the  Board 
established.  Also,  that  within  30  days  of 
a  final  non-appealable  decision  being 
made,  the  Board  should  make  the 
refund.  Finally,  if  the  Board  does  not 
pay  back  the  prevailing  handler  in  30 
days,  the  Board  would  be  required  to 
pay  a  five  percent  penalty. 

The  record  evidence  does  not  support 
this  proposed  amendment.  Section 
610b(2)(ii)  of  the  Act  provides  that 
handlers  regulated  by  marketing  orders 
pay  their  pro  rata  share  of  such 
expenses  as  the  Secretary  may  find  are 
reasonable  and  likely  to  be  incurred 
during  a  specified  period  for  the 
maintenance  and  functioning  of  the 
marketing  order.  Section  608c(15)(A)  of 
the  Act  provides  a  method  for 
challenging  marketing  order  provisions, 
including  the  requirement  to  pay 
assessments,  through  administrative 
petitions.  In  addition,  several  of  the 
issues  which  this  proposal  raises  are 
currently  being  appealed  to  the  Ninth 
Qrcuit. 

Therefore,  this  proposed  amendment 
is  not  reconunended. 

Material  Issue  Number  21 

The  proposed  amendment  to  section 
981.4  would  have  amended  the 
definition  of  "almonds"  to  exempt 
certified  organic  almonds  bom  the 
entire  marketing  order. 

Currently,  the  marketing  order  does 
not  differentiate  between  almonds  that 
are  organically  grown  and  those  that  are 
not. 

The  proponents  for  this  amendment 
testified  that  the  markets  for  organic 
almonds  are  totally  separate  from  those 
for  conventionally  grown  almonds.  The 
organic  tonnage  of  almonds  in  the 
industry  is  very  small.  The  proponent 
testified  that  he  empathizes  with  the 
organic  growers  since  they  do  not  want 
their  money  spent  on  Board  programs 
that  do  not  benefit  organic  almond 
growers  and  handlers.  The  proponent 
stated  that  the  California  Department  of 
Food  and  Agriculture  has  strict 
requirements  for  certified  organic 
commodities  and  penalties  if  growers 
violate  them. 

Opponents  testified  that  it  would  be 
difficult  to  determine  if  an  almond  has 
truly  been  organically  grown.  While  it  is 
true  there  are  voluminous  regulations 


on  organic  products,  once  the  almonds 
reach  the  market  place,  it  is  impossible 
to  discern  organically-grown  almonds 
from  those  that  are  not  organically 
grown.  In  addition,  the  opponent 
testified  that  organic  growers  currently 
benefit  from  the  various  programs 
conducted  by  the  Board.  The  Board  is 
pursuing  a  very  active  program  of 
promoting  almonds.  Organic  growers 
benefit  from  the  perceived  value  of 
almonds  that  result  from  such 
aggressive  promotion  programs.  There 
are  also  many  production  research 
programs  sponsored  by  the  Board  that 
benefit  organic  growers  as  well  as  other 
almond  growers.  They  include  crop 
irrigation  management,  bud  failure, 
nematode  infestation,  integrated  pest 
management  and  problems  from 
Africanized  honey  bees.  The  opponent 
further  testified  that  all  segments  of  the 
industry  are  interested  in  finding  the 
most  cost-effective,  reliable  method  of 
increasing  production  and  delivering  a 
high-value,  safe  product  to  the 
consumer.  In  addition,  the  opponent 
stated  that  the  Board  is  committed  to 
working  with  organic  growers  to  ensure 
that  their  interests  are  considered  in 
making  Board  recommendations. 

Several  organic  growers  and  handlers 
submitted  proposals  for  differential 
treatment  under  the  almond  meirketing 
order,  but  did  not  propose  the  organic 
community  be  entirely  exempt. 

Accordingly,  the  record  evidence  does 
not  support  the  amendment  to  exempt 
organic  almonds  entirely  from  the 
marketing  order.  Record  evidence  shows 
that  organic  growers  do  reap  some 
benefits  from  the  order  and  its 
programs,  which  include  certain 
research  activities  and  the  new  Credit- 
Back  advertising  program.  Therefore, 
this  proposed  amendment  is  not 
recommended. 

Material  Issue  Number  22 

The  proposed  amendment  to  §  981.41 
would  require  that  handlers  not  be 
assessed  for  marketing  promotion, 
including  advertising  for  the  number  of 
pounds  of  certified  organic  almonds 
handled.  Currently,  there  is  no 
provision  in  the  marketing  order  to 
exclude  organic  almonds  from  the 
marketing  promotion  program. 

The  proponents  for  this  amendment 
testified  that  the  proposal  is  intended  to 
provide  an  exemption  for  certified 
organic  almonds  from  the  advertising 
assessments  since  advertising  for 
conventional  almonds  is  not  relevant  to 
the  market  for  certified  organic 
almonds.  The  market  for  organic 
ahnonds  is  not  yet  well  developed  and 
does  not  benefit  from  generic 
advertising  of  almonds.  The  market  is  a 
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niche  market,  made  up  of  consumers 
who  are  seeking  a  guaranteed  organic 
product.  Any  effective  advertising  must 
be  geared  to  that  market.  The 
proponents  testified  that  there  are  strict 
penalties  for  violating  the  certified 
organic  regulations.  Under  Federal  law, 
it  is  a  violation  to  sell  anything  as 
organic  that  is  not  certified  organic,  and 
there  is  a  fine  of  up  to  $10,000.  In 
addition,  any  person  found  to  have 
violated  the  law  can  be  prohibited  fix)m 
organic  certification  for  five  years. 

The  proponents  stated  that  buyers  of 
certified  organic  almonds  include 
natural  food  stores,  consumers  through 
mail  order,  roadside  stands,  certified 
farmers  markets  and  specialty  health 
food  distributors.  The  end  user  is  a 
consumer  looking  for  an  organic 
product  first.  If  the  consumer  cannot 
find  organic  almonds,  the  consumer  is 
more  likely  to  substitute  a  different 
organic  product  rather  than 
conventional  almonds.  Under  the 
current  assessment  program,  even  if  the 
certified  organic  handlers  fully 
participate  in  the  credit-back  program, 
50  percent  of  their  assessment  would 
still  support  generic  advertising  which 
is  not  relevant  to  their  market.  This 
proposal  would  have  a  positive  benefit 
on  growers  and  handlers  of  certified 
organic  almonds,  most  of  whom  are 
small  businesses. 

Another  proponent  testified  that 
certified  organic  almond  handlers  need 
relief  from  the  burdens  and  restrictions 
imposed  by  the  Board.  Certified  organic 
almonds  have  very  little  in  common 
with  commercial  almonds.  Promotion 
and  advertising  requires  a  different 
direction  and  a  totally  different  target 
market  which  is  not  acknowledged  by 
the  Board. 

Testimony  in  opposition  to  the 
amendment  indicated  that  organic 
almonds  should  continue  to  fall  under 
the  marketing  order  and  be  assessed  for 
meu-keting  promotion.  The  opponent 
testified  that  all  almonds  benefit  from 
generic  advertising  and  promotion 
campaigns  conducted  by  the  Board. 
This  includes  growers  that  grow  the 
Mission  variety  of  almonds  that  appeals 
to  the  candy  manufacturers.  However, 
the  opponent  testified  that  Mission 
variety  growers  are  not  asking  to  be 
exempt  from  the  order.  The  witness 
further  stated  that  pooling  industry 
resources  can  stimulate  industry  growth 
for  the  benefit  of  everyone.  The 
opponent  stated  that  the  Board  has 
made  an  effort  to  reach  out  to  the 
organic  growers  and  establish  dialogue 
on  key  issues.  The  witness  testified  that 
there  is  a  lot  of  common  ground  and 
that  the  industry  can  continue  to  build 
on  that  common  purpose  and  interest  by 


working  together  rather  than  working 
apart. 

The  record  evidence  supports  that  the 
organic  market  is  a  separate  and  distinct 
market.  Although  testimony  indicated 
that  generic  advertising  for  conventional 
almonds  could  have  a  limited  effect  on 
organic  consumers,  the  organic  industry 
may  not  benefit  directly  from  the 
Board's  generic  advertising  program. 
However,  the  evidence  did  show  that 
organic  handlers  could  derive  some 
benefit  from  the  Board's  new  Credit- 
Back  advertising  program.  The  Board 
has  stated  that  it  wants  to  work  with  the 
organic  segment  of  the  industry  and 
recognize  them  as  an  important  part  of 
the  industry.  Therefore,  the  Department 
is  modifying  the  amendment  to  provide 
that  the  Board  may,  with  approval  of  the 
Secretary,  exempt  certified  organic 
almond  handlers  from  the  advertising 
assessment  through  further  informal 
rulemaking.  This  would  provide  the 
Board  and  the  organic  segment  of  the 
industry  with  the  flexibility  of 
exempting  handlers  of  certified  organic 
almonds  from  the  advertising 
assessment.  It  would  also  provide  for 
development  of  a  framework  to 
implement  and  verify  compliance  with 
such  an  exemption.  "Therefore,  the 
proposed  amendment  is  recommended 
as  modified. 

Material  Issue  Number  23 

The  proposed  amendment  to  §981.41 
would  require  that  a  minimum  of  25 
percent  of  funds  collected  for  projects 
involving  production  research  shall  be 
spent  on  resejux;h  and  development  of 
production  methods  which  reduce  or 
eliminate  the  use  of  synthetic  chemicals 
in  the  production  and  handling  of 
almonds.  Under  the  current  marketing 
order,  there  is  no  requirement  that  a 
minimum  amount  be  spent  in  any 
certain  area. 

The  proponents  testified  that  this 
amendment  is  intended  to  benefit  all 
almond  growers  by  finding  ways  to 
reduce  and  eliminate  the  use  of 
synthetic  chemicals.  This  effort  is 
especially  important  in  light  of  the 
restrictions  on  continuing  availability 
and  use  of  certain  agricultural 
chemicals.  Record  evidence  indicated 
that  this  research  activity  would  be 
coordinated  by  the  production  research 
committee  of  the  Board.  The  proponent 
recommended  the  appointment  of  one 
or  more  growers  of  certified  organic 
almonds  to  the  production  research 
committee.  The  committee  would  issue 
a  request  for  proposals  that  contribute  to 
finding  new  production  techniques 
which  reduce  or  eliminate  the  use  of 
synthetic  chemicals.  The  committee 
would  then  allocate  a  minimum  of  25 


percent  of  funds,  earmarked  for 
research,  for  such  proposals. 

The  proponents  further  testified  that 
the  amendment  would  require  a  positive 
effort  to  seek  out  and  fund  proposals 
that  investigate  ways  to  reduce  chemical 
use.  Such  a  pro-active  policy  by  the 
Board  would  send  a  signal  to  the 
research  community  to  generate  these 
proposals.  It  would  also  send  a  message 
to  the  public  that  the  Board  is  taking 
steps  to  improve  the  environment 
through  reducing  the  use  of  synthetic 
chemicals.  This  effort  is  important  to 
the  future  of  the  industry  for  two 
reasons:  (1)  Various  agricultural 
chemicals  commonly  used  by  almond 
growers  are  being  phased  out  and  will 
be  taken  off  the  market  by  government 
regulations;  (2)  very  little  research  is 
currently  being  conducted  on  non- 
synthetic  alternatives  for  almond 
growers  and  handlers.  The  proponent 
testified  that  she  is  aware  of  only  one 
Board  research  project  in  this  area. 
The  proponent  testified  that  this 
proposal  would  help  all  almond  growers 
and  handlers  face  the  challenges  of 
decreasing  availability  of  agricultural 
chemicals  and  increasing  pressure  from 
environmental  groups.  Developing  such 
alternatives  would  protect  growers  and 
handlers  from  potential  large  crop  losses 
and  would  satisfy  consumer  demand  for 
reduced  chemical  usage.  The  proposal 
would  also  have  a  positive  effect  on 
small  businesses  since  most  growers 
and  handlers  of  organic  almonds  are 
small  businesses. 

At  the  hearing,  opponents  did  not 
believe  that  one  tenth  of  one  percent  of 
the  industry  should  be  in  a  position  to 
dictate  to  the  other  99.9  percent  of  the 
industry  how  to  spend  its  funds, 
especially  considering  that  this  small 
segment  is  attempting  to  be  exempt  from 
certain  major  areas  of  the  order.  The 
proponent  testified  that  the  organic 
community  believes  that  this  proposal 
would  be  beneficial  to  the  whole 
almond  industry.  Every  grower  is  under 
pressure  to  reduce  chemical  use.  The 
proposal  would  give  the  industry  the 
tools  to  meet  production  needs  and  to 
reduce  pest  and  diseases  without  using 
chemicals.  It  was  further  discussed  that 
organic  almond  growers  have  not 
brought  forth  any  research  projects  to 
the  production  research  committee. 
Also,  the  proponent  was  not  aware  of 
any  such  research  projects  being  turned 
down  by  that  committee. 

It  was  also  discussed  that  the 
marketing  order  currently  contains 
authority  to  accomplish  the  proponents' 
goal.  If  the  proponents  attended  the 
production  research  meetings  and 
provided  information  on  the  needed 
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research  in  those  areas,  they  could 
possibly  convince  the  Board  to  fund 
projects  in  the  proposed  area.  In 
addition,  testimony  was  offered  that  the 
Board  may  not  be  able  to  End  within  the 
research  community  projects  to  reach 
the  25  percent  minimum  that  is 
proposed.  The  proponents  testified  that 
if  a  bona  fide  effort  was  made  by  the 
Board  to  obtain  such  projects,  funding  a 
lesser  percentage  would  not  be  a 
problem.  A  bona  fide  effort  by  the  Board 
would  include:  (1)  Prepare  a  request  for 
proposals  that  specified  the  type  of 
research  that  is  desired  by  the  Board;  (2) 
clarify  the  amount  of  money  that  is 
being  set  aside  for  that  type  of  proposal: 
and  (3)  distribute  widely  to  the 
universities,  the  extension  service  and 
to  other  known  researchers,  notice  of 
the  opportunities  to  conduct  this  type  of 
research. 

Another  proponent  of  the  amendment 
testified  that  some  of  the  areas  that  need 
immediate  attention  are  the  study  of  soil 
biology,  fungus  control,  climatic  and 
economic  thresholds,  understanding  the 
value  of  beneficial  organisms, 
developing  environmentally  sound 
methods  of  production,  wildlife  habitat 
enhancement,  etc.  The  proponent 
further  testified  that  if  the  Board  is 
spending  its  money,  it  should  be  on 
projects  that  directly  benefit  the  organic 
farmer  as  well  as  the  community  at 

large. 

The  opponents  testified  that  the  Board 
has  a  very  strong  commitment  to 
production  research.  Currently,  the 
Board  has  budgeted  $500,000  for 
various  research  projects.  The  benefits 
of  these  studies  are  shared  throughout 
the  industry.  The  Board  invites 
members  of  the  organic  almond 
community  to  participate  at  the 
production  research  committee 
meetings  and  take  part  in  the  process 
which  determines  which  studies  will  be 
funded.  The  witness  testified  that  the 
process  of  open  committee  meetings  in 
which  there  can  be  active  dialogue  best 
lends  itself  to  achieve  the  goal  of  this 
proposal.  The  witness  testified  that  a 
bad  precedent  would  be  established  by 
having  a  marketing  order  amendment  to 
guarantee  funding  for  one  particular 
research  project,  no  matter  how  well 
intentioned.  Such  action  would  leave 
the  door  wide  open  for  a  long  line  of 
groups  demanding  the  order  be 
amended  to  accommodate  their  needs. 
The  witness  testified  that  the  framework 
exists  which  can  be  used  by  the  organic 
community  to  make  its  case  for  funding 
projects  as  proposed. 

The  opponent  also  testified  at  the 
hearing  that  the  Board  is  currently 
funding  such  type  of  projects.  For 
example,  one  project  is  to  find  ways  to 


reduce  the  use  of  chemicals  in 
controlling  the  navel  orangeworm, 
which  is  one  of  the  worst  pests  in  the 
almond  industry.  Through  the  project, 
the  Board  has  been  instrumental  in 
reducing  such  chemical  usage,  but  their 
use  has  not  been  eliminated  yet. 

The  record  evidence  does  not  support 
this  proposed  amendment.  The 
authority  is  currently  in  the  order  for 
such  projects  as  proposed  to  be 
conducted.  In  addition,  the  Board  is 
ciurently  funding  projects  which  are 
intended  to  reduce  the  use  of  synthetic 
chemicals.  Record  evidence  indicates 
that  the  Board  wants  to  work  with  the 
organic  almond  community  to  recognize 
them  as  an  important  faction  in  the 
industry.  If  the  organic  almond 
community  works  with  the  Board  and 
takes  an  active  part  in  the  process  of 
determining  the  expenditure  of 
production  research  funds,  they  will 
make  their  voice  heard  and  assist  the 
Board  in  making  expenditure  decisions 
that  will  help  to  benefit  the  whole 
almond  industry. 

The  record  evidence  also  supported 
that  there  may  not  be  enough  sources  of 
research  to  obtain  the  proposed  25 
percent  of  the  production  research 
funds  and  this  proposal  would  be  too 
restrictive  for  the  Board.  Therefore,  for 
the  above  reasons,  the  proposed 
amendment  is  not  reconunended. 

Material  Issue  Number  24 

Sections  981.47  and  981.50  should  be 
amended  to  require  that  the  Secretary 
shall  exempt  from  any  reserve,  that  part 
of  the  crop  which  is  sold  as  "certified 
organic  almonds"  under  standards 
established  by  the  Organic  Foods  Act  of 
1990  and  the  California  Organic  Foods 
Act  of  1990.  The  Board  may  propose 
regulations  to  assiue  procedures  to 
implement  this  section. 

Currently,  there  is  no  requirement  in 
the  marketing  order  to  exempt  certified 
organic  almonds  from  the  reserve 
provisions. 

The  proponents  testified  that  they  are 
proposing  the  exemption  because 
certified  orgemic  almonds  are  a  distinct 
and  different  product  from  conventional 
almonds.  There  are  many  laws  and 
requirements  for  a  farmer  to  become 
certified  as  organic.  First,  the  California 
Organic  Foods  Act  of  1990  requires  that 
any  foods  sold  as  organic  are  grown 
without  the  use  of  prohibited  materials. 
Prohibited  materials  are  all  synthetic 
products.  No  prohibited  materials  can 
be  used  in  the  soil  for  at  least  one  year 
prior  to  the  season  in  which  the  crop  is 
grown.  Handlers  are  also  restricted  from 
using  any  prohibited  materials. 
CaUfomia  law  requires  extensive 
recordkeeping  by  organic  growers  and 


handlers.  California  law  also  requires 
that  each  grower  and  handler  of  foods 
sold  as  organic  must  be  registered 
annually  with  the  State.  The  State 
intends  to  strictly  enforce  provisions  of 
the  organic  program.  Two  growers  have 
been  recently  fined  $7,000  or  more  for 
violations.  The  certification  process  is 
quite  lengthy  and  costly. 

The  proponent  testified  at  the  hearing 
that  certified  almonds  are  a  distinct 
product  from  conventional  almonds. 
They  are  sold  into  a  different  market 
than  conventional  almonds.  The  price 
for  certified  organic  almonds  is 
significantly  higher,  approximately  30 
to  44  percent  higher  than  for 
conventional  almonds.  Certified  organic 
almonds  only  comprise  about  one-tenth 
of  one  percent  of  the  total  almond 
industry.  A  1992  report  by  the 
University  of  California  Cooperative 
Extension  Service  states  that,  "At 
present,  no  bulk  commodity  market 
exists  for  organically  grown  almonds. 
Because  of  this,  market  fiuctuations  and 
pricing  of  conventionally-grown 
almonds  do  not  directly  affect  the 
market  for  organically-grown  almonds". 
Certified  almonds  are  sold  in  a  niche 
market  to  consumers  whose  first 
concern  is  purchasing  an  organic 
product.  If  organic  almonds  are  not 
available,  the  consumer  will  be  more 
likely  to  substitute  another  organic 
product  instead  of  conventional 
almonds.  Many  wholesalers  and 
retailers  of  organic  almonds  do  not 
purchase  conventional  almonds. 

At  the  hearing,  the  proponent  testified 
that  a  reserve  requirement  for  certified 
organic  almonds  disrupts  the  market 
and  is  contrary  to  the  intent  of  the 
provision.  The  market  for  certified 
organic  almonds  is  chronically  under- 
supplied.  Therefore,  a  reserve  which 
removes  product  from  the  market 
disrupts  the  flow  of  supply  to  the 
market. 

The  proponent  testified  that  organic 
almonds  are  more  difficult  to  store  since 
most  fumigation  practices  are 
prohibited.  Although  methods  have 
been  developed  to  store  organic 
almonds,  the  normal  marketing  season 
of  organic  almonds  is  not  as  long  as  that 
for  conventional  almonds.  Many  organic 
growers  therefore,  use  cold  storage 
which  can  be  quite  expensive.  When  a 
reserve  is  implemented,  handlers  keep  a 
percentage  of  certified  organic  almonds 
off  the  market  and  sue  unable  to  meet 
market  demand.  In  addition,  handlers 
have  been  unable  to  fill  buyer  orders 
even  though  they  have  certified  organic 
almonds  in  reserve. 

The  proponent  further  testified  that 
the  proposal  would  have  a  positive 
impact  on  small  businesses  since  most 


organic  almond  growers  and  handlers 
are  small  businesses. 

At  the  hearing,  it  was  discussed  that 
,  there  is  an  extensive  audit  trail  from  the 
organic  grower  to  the  handler  so  there 
would  be  no  confusion  as  to  which 
almonds  would  be  organic  or 
conventional.  Testimony  was  also 
offered  that  if  a  conventional  lot  and 
certified  organic  lot  were  commingled, 
the  almonds  could  no  longer  be  sold  as 
certified  organic  almonds.  Also, 
containers  that  include  certified  organic 
almonds  have  to  be  extensively 
identified. 

Opponents  at  the  hearing  testified  that 
certified  organic  growers  do  benefit 
&x)m  many  programs  under  the  almond 
marketing  order.  The  reserve  program  is 
one  such  program  that  needs 
participation  by  all  members  of  the 
almond  industry.  By  excluding  organic 
almonds  from  the  reserve,  a  two-tiered 
system  would  be  implemented  creating 
dissension  within  the  industry  and  in 
the  long  nm  would  act  against  the 
organic  growers'  best  interests  by 
alienating  them  from  the  industry.  The 
Board  is  supportive  of  attempts  to 
include  the  interests  of  organic  growers 
on  all  policy  matters  discussed  by  the 
Board.  In  the  testimony  by  the 
proponents,  they  indicated  that  many  of 
the  regulations  governing  organic 
farming  are  just  now  being  developed. 
The  Board  addressed  this  issue  when 
the  1990  reserve  was  established.  At 
that  time,  organic  growers  requested 
that  the  Board  exclude  or  declare 
organic  production  a  reserve  outlet. 
That  request  was  denied  by  the  Board. 
It  was  thought  at  that  time  that  the 
organic  program  was  not  fully 
developed  and  there  could  be  a  lack  of 
a  reliable  system  of  certification  and 
tracking.  The  opponent  testified  that 
there  is  now  a  complete  system  in  place 
and  given  the  information  the  Board 
now  knows  the  Board  could  make  a 
decision  to  use  organic  almonds  as  an 
outlet  for  reserve  almonds.  The  witness 
testified  that  the  marketing  order 
currently  contains  language  to 
accomplish  what  the  organic 
commimity  wants  without  this 
amendment.  The  organic  almond 
production  could  be  evaluated  on  a 
yearly  basis  to  determine  if  certified 
organic  almonds  should  be  part  of  the 
reserve. 

The  record  evidence  supports  the 
merits  of  this  amendment.  The 
proponents  have  presented  a  compelling 
case  that  certified  organic  almonds  are 
unique  and  are  sold  into  different 
markets.  Ehiring  a  reserve  year,  handlers 
of  organic  almonds  are  luiable  to  supply 
all  of  their  buyers  with  certified  organic 
almonds.  The  certified  almond  growers 


and  handlers  must  follow  strict 
regulations  to  ensure  that  they  are 
selling  certified  organic  almonds  in  the 
marketplace.  Certified  organic  almonds 
can  be  traced  by  a  paper  trail  to  the 
retail  level.  If  commingling  occurs  with 
non-organic  almonds,  they  are  no  longer 
considered  certified  organic.  There  are 
State  and  Federal  laws  regulating  the 
practices  of  certification  of  organic 
products.  Storing  organic  almonds  is 
problematic  because  most  fumigation 
practices  are  prohibited.  Certified 
organic  almonds  currently  comprise 
only  one-tenth  of  one  percent  of  the 
almond  industry. 

Certified  organic  almonds  can 
currently  be  exempted  from  reserve 
provisions  by  designating  them  as  an 
authorized  reserve  outlet  under  an 
agency  agreement  recommended  by  the 
Board  and  approved  by  the  Secretary. 
This  can  be  done  on  a  yearly  basis  when 
a  reserve  is  recommended.  However, 
record  testimony  has  shown  that  the 
imposition  of  a  reserve  on  certified 
organic  handlers  in  any  year  could  be 
unnecessarily  detrimental  to  this 
segment  of  the  industry  with  no  proven 
benefit  to  the  industry  as  a  whole. 
Therefore,  the  proposed  amendment  is 
recommended. 

Material  Issue  Number  25 

The  proposed  amendment  to  section 
981.80  would  have  allowed  the  Board  to 
contract  for  periods  of  five  years  for 
services,  goods  or  other  reasonable 
expenses. 

Currently,  section  981.80  specifies 
that  the  Board  is  authorized  to  incur 
expenses  during  each  crop  year.  The 
recommendation  of  the  Board  for  their 
expenses  each  year  must  be  submitted 
to  the  Secretary  on  or  before  August  1 
of  the  crop  year.  Expenditures  are  then 
incurred  on  a  yearly  basis. 

Proponents  testified  at  the  hearing 
that  the  Board  has  been  handicapped  in 
the  areas  of  research  and  marketing  by 
the  inability  to  enter  into  multi-year 
contracts.  The  Board  is  required  to  do 
business  on  a  year-to-year  basis.  Some 
contracting  parties  become  disillusioned 
because  a  concept  may  take  several 
years  to  develop  and  implement  and 
they  are  restricted  to  contracting  for 
only  a  year  at  a  time.  The  contracting 
parties  may  find  that  it  is  not 
economically  feasible  to  enter  into  a 
contract  without  a  commitment  of  more 
than  one  year.  This  often  results  in  lost 
opportunities  for  the  Board  in  being 
forced  to  negotiate  for  a  one  year 
contract  that  may  be  more  expensive 
and  less  desirable  than  a  contract 
covering  more  than  one  year. 

At  the  hearing,  the  proponents  stated 
that  the  CaUfomia  Agricultural  Statistics 


Service  (CASS)  was  asked  to  deliver  a 
proposal  for  an  acreage  survey.  The  cost 
of  the  survey  was  considered  to  be  too 
high  for  a  single  year's  budget.  The 
CASS  then  suggested  a  two  year 
proposal  in  which  they  would  survey 
one  half  the  crop  one  year  and  the  other 
half  the  next  year.  Record  evidence 
indicated  that  the  Board  contracted  to 
survey  one-half  this  year,  but  will  be 
prohibited  from  committing  to  the 
project's  completion.  A  new  Board  next 
year  may  change  its  mind  which  could 
lead  to  development  of  a  survey  for  one 
half  of  the  crop.  This  would  not  be  a 
desirable  use  of  Board's  funds. 

The  proponents  further  testified  that 
the  adoption  of  this  amendment  would 
have  a  positive  economic  impact.  The 
Board  does  not  anticipate  that  all  or 
most  future  business  activities  would 
take  the  form  of  a  multi-year  contract. 
However,  where  needed  and  cost 
effective,  the  proponents  testified  that 
the  ability  to  enter  into  such  agreements 
should  be  available. 

At  the  hearing,  further  discussions 
focused  on  the  proposal  to  have  three- 
year  terms  of  office  for  Board  members 
and  how  this  would  affect  five-year 
contracts  that  could  be  in  effect. 
Proponents  testified  that  this  particular 
situation  occurs  everyday  in  businesses 
and  corporations  where  the  directors 
that  are  there  could  very  well  be  turned 
over  and  not  be  there  when  the  contract 
comes  to  a  conclusion.  The  proponents 
further  testified  that  they  envision  that 
such  multi-year  contracts  could  be  used 
for  a  building  lease  or  the  development 
of  a  new  almond  product. 

The  record  evioence  shows  that 
marketing  order  committees  have 
already  been  given  permission,  on  a 
case-by-case  basis,  to  enter  into  multi- 
year  contracts,  although  such  contracts 
are  contingent  on  the  marketing  order 
remaining  in  effect.  Also,  some  of  the 
Board's  research  and  promotion  projects 
are  currently  four  or  five  year  projects. 
Proponents,  however,  testified  that 
these  projects  have  been  funded  only  on 
a  yearly  basis.  The  record  evidence 
showed  that  funding  a  project  on  a  year- 
by-year  basis  would  allow  the  Board  to 
evaluate  the  progress  of  the  project  and 
decide  if  it  should  be  continued.  The 
marketing  order  is  designed  to  operate 
on  an  annual  basis  and  to  be  evaluated 
by  the  Secretary  on  an  annual  basis.  The 
record  evidence  also  showed  that  the 
Department  has  given  permission  to 
marketing  order  boards  and  committees, 
on  a  case-by-case  basis,  to  enter  into 
multi-year  contracts. 

The  Act  provides  that  marketing  order 
committees  establish  budgets  and 
assessment  rates  on  a  periodic  basis. 
The  marketing  order  requires  that  the 
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expenses  and  assessment  rate  be 
established  for  each  crop  year.  This 
allows  for  evaluation  by  the  Board  and 
the  Secretary  of  Board  activities  on  an 
annual  basis.  The  Secretary  is 
responsible  for  oversight  of  Board 
activities  and  believes  that  this  proposal 
could  limit  the  annual  reviews  as  well 
as  restrict  the  activities  of  future  Boards. 
It  is  acknowledged,  however,  that  multi- 
year  contracts,  in  some  instances,  could 
benefit  the  Board  by  allowing  for  long- 
range,  cost-effective  planning.  It  is 
preferred  that  these  situations  be 
handled  on  a  case-by-case  basis. 

Accordingly,  the  record  evidence  does 
not  support  the  amendment  for  the 
Board  to  be  allowed  to  enter  into  multi- 
year  contracts.  Therefore,  this  proposed 
amendment  is  not  recommended. 

Material  Issue  Number  26 

Two  proposed  amendments  to  section 
981.90  would  require  that  continuance 
referenda  be  conducted.  One  proposal 
would  have  required  that  continuance 
referenda  be  conducted  every  five  years 
beginning  July  31, 1999,  to  determine 
grower  support  for  continuation  of  the 
marketing  order  for  almonds.  Another 
proposal  would  have  required  that 
continuance  referenda  be  conducted 
every  four  years  with  the  first  to  be  held 
in  1996. 

Currently,  there  is  no  provision  in  the 
marketing  order  that  provides  for 
periodic  continuance  referenda. 

The  proponents  for  five-year 
referenda  testiHed  that  the  growers 
should  have  the  ability  to  vote  for 
continuance  or  termination  of  the 
marketing  order.  These  referenda  would 
allow  growers  to  have  a  voice  as  to  the 
value  of  the  almond  marketing  order. 
The  proponents  testifled  that  they 
realize  that  circumstances  change  over 
time,  and  therefore  believe  that  a  time 
period  of  five  years  would  allow  for  a 
timely  debate  as  to  the  merits  of 
continuing  or  terminating  the  marketing 
order. 

The  proponents'  proposal  for  five-year 
referenda  also  contained  language 
regarding  termination  of  the  marketing 
order  that  is  already  contained  in  the 
order.  The  proponents  testified  that  they 
would  agree  to  the  criteria  which  the 
Secretary  may  use  in  determining 
whether  the  marketing  order  should 
continue. 

The  order  currently  provides  that  the 
Secretary  shall  terminate  the  order  if  a 
majority  of  all  growers  favor  termination 
and  such  majority  produced  more  than 
50  percent  of  the  almonds  for  market 
within  the  State  of  California.  Since  less 
than  50  percent  of  all  growers  usually 
participate  in  a  referendum,  it  is 


difficult  to  determine  grower  support  for 
termination  of  an  order. 

Another  way  of  assessing  whether 
growers  favor  the  continuation  of  an 
order  would  be  to  hold  a  continuance 
referendum  using  the  same  criteria  as 
set  forth  in  section  8c(8)  of  the  Act  with 
respect  to  producer  approval  of  the 
issuance  of  a  marketing  agreement  and 
order.  This  section  of  the  Act  requires 
approval  by  two-thirds  of  the  producers 
voting  in  the  referendum  or  by 
producers  who  have  produced  two- 
thirds  of  the  volume  of  the  production 
voted  during  a  representative  period. 
This  is  a  reasonable  and  appropriate 
basis  for  determining  whether  almond 
growers  favor  continuation  of  the  order. 

In  the  event  that  the  requisite  majority 
of  growers,  by  number  or  volume  of 
production  represented  in  the 
referendum,  do  not  approve 
continuation  of  the  order,  the  Secretary 
may  consider  termination  of  the  order 
but  would  not  be  required  to  terminate. 
In  evaluating  the  merits  of  termination, 
the  Secretary  would  not  only  consider 
the  results  of  the  continuance 
referendum,  but  al$o  would  consider  all 
other  relevant  information  concerning 
the  operation  of  the  order  and  the 
relative  benefits  and  disadvantages  to 
producers,  handlers,  and  consumers  in 
order  to  determine  whether  continued 
operation  of  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 
In  this  regard,  the  Secretary  may  solicit 
input  from  the  public  through  meetings, 
press  releases,  or  any  other  means.  The 
proponents  testified  at  the  hearing  that 
in  evaluating  the  merits  of  continuing 
the  order,  they  would  like  to  see  the 
Secretary  not  only  consider  the  results 
of  the  continuance  referendum  but  also 
consider  information  relative  to  the 
operation  of  the  marketing  order. 

Proponents  of  the  proposal  for  four- 
year  continuance  referenda  testified  that 
a  vote  for  continuance  should  be  held  in 
1996.  They  testified  that  two  years  of 
operating  under  the  new  amendments 
should  be  adequate  time  for  the  growers 
to  make  a  well-informed  decision  as  to 
whether  the  program  is  effective. 

Proponents  in  favor  of  the  four-year 
referenda  proposal  testified  that  because 
of  the  lack  of  referenda  in  the  past  (the 
only  continuance  referendum  on  the 
almond  marketing  order  was  conducted 
in  1989],  it  is  appropriate  to  have  a 
continuance  referendum  every  four 
years. 

Based  on  evidence  and  testimony 
submitted  at  the  hearing  relative  to 
periodic  referenda,  the  order  should  be 
amended  to  require  that  such  referenda 
be  conducted. 

It  is  USDA's  preference  to  provide  for 
periodic  referenda  at  least  every  six 


years  to  allow  growers  an  opportunity  to 
indicate  their  support  for  or  rejection  of 
the  order.  The  record  evidence 
demonstrates  that  the  proposal  for 
referenda  every  five  years  is  reasonable 
and  has  widespread  industry  support.  A 
referendum  every  five  years  would 
allow  growers  an  opportunity  to  vote  in 
favor  or  in  opposition  to  the  order  as 
changes  occur  in  the  industry  yet  would 
not  be  wasteful  of  the  Board's  resources. 
For  the  above  reasons,  the  order  should 
be  amended  to  provide  for  periodic 
referenda  every  five  years  beginning  two 
years  from  the  year  these  amendments 
are  finalized.  Conducting  a  continuance 
referendum  two  years  after  the 
implementation  of  the  proposed 
amendments  would  allow  the  industry 
sufficient  time  to  evaluate  the  new  _ 
amendments  and  determine  if  the 
marketing  order  should  continue  in 
effect.  Therefore,  the  proposed 
amendment,  as  modified,  is 
recommended. 

Material  Issue  Number  27 

Sections  981.51,  981.54,  981.55,  and 
981.66,  which  relate  to  certain  reserve 
provisions,  should  not  be  deleted  from 
the  marketing  order.  In  addition, 
§§981.52  and  981.67,  also  relating  to 
the  reserve,  should  not  be  amended  as 
proposed.  Section  981.55  should  be 
amended  to  clarify  that  handlers  may  be 
authorized  to  titinsfer  reserve  almonds 
to  another  handler. 

Extensive  record  testimony  indicated 
this  proposal  had  three  basic  purposes. 
One  purpose  was  to  eliminate  authority 
in  the  marketing  order  that  requires 
reserve  almonds  to  be  sold  in  secondary 
or  market  development  outlets.  Another 
purpose  was  to  allow  handlers  to  sell 
their  reserve  almonds  and  the 
accompanying  reserve  obligation  to 
another  handler.  The  remainder  of  the 
proposal  was  to  make  conforming 
changes  in  the  order  language  to 
coincide  with  the  two  aforementioned 
purposes. 

Tne  proponent  of  this  proposal 
testified  that  reserve  almonds  should 
not  be  required  to  be  sold  to  secondary 
outlets  (where  the  return  is  significantly 
lower).  The  proponent  believed  that  this 
was  not  economically  sound,  and 
explained  that,  if  reserves  are 
established,  the  reserve  almonds  should 
ultimately  be  sold  in  normal 
competitive  outlets  at  some  point  in  the 
future.  The  proponent  testified  that 
reserve  almonds  could  be  carried 
forward  for  several  years  to  augment 
short  supplies  in  the  event  of  a  crop 
failure. 

Opponent's  testimony  indicated  that 
the  option  of  having  reserves  in  effect 
for  consecutive  years  already  exists  in 


the  marketing  order.  The  proposal 
would  maintain  that  option,  but  would 
eliminate  the  order's  flexibility  to 
require  disposition  in  non-competitive 
outlets.  The  proponent  failed  to  offer 
any  economic  analysis  in  support  of 
carrying  reserve  product  forward 
indefinitely,  as  opposed  to  diverting  the 
product. 

The  proponent  also  testified  that  the 
reserve  program  had  been  manipulated 
in  the  past  by  the  Board  in  that  Board 
members  were  aware  of  Board  decisions 
well  in  advance  of  the  rest  of  the 
industry,  thus,  placing  them  at  an 
advantage  over  the  remainder  of  the 
industry. 

No  evidence  was  presented  at  the 
hearing  indicating  that  Board  members 
are  aware  of  final  Board 
recommendations  prior  to  the  voting 
process.  To  the  contrary,  it  was  testified 
that  many  Board  members  act 
independently.  Further,  Board  members 
are  elected  through  a  democratic 
process  and,  therefore,  risk  not  being 
renominated  if  they  do  not  fairly 
represent  their  constituency. 

The  proponent  testified  tnat  handlers 
should  be  able  to  sell  their  reserve 
almonds  and  accompanying  reserve 
obligation  to  other  handlers.  A  large 
number  of  handlers  in  the  industry 
handle  a  relatively  small  proportion  of 
the  crop  and  operate  for  only  a  few 
months  each  year.  Other  larger  handlers 
operate  on  a  year-round  basis.  The 
proponent  testified  that  the  smaller 
handlers,  who  would  normally  cease 
their  handling  operation,  are  forced  to 
maintain,  at  an  additional  cost  to  them, 
the  required  inventory  in  good 
condition  in  storage.  If  these  small 
handlers  do  not  want  to  incur  the 
additional  costs,  the  proponent  stated 
the  only  other  option  available  is 
disposition  to  approved  reserve  outlets 
at  significantly  lower  prices.  The 
proponent  stated  that  handlers  that 
dispose  of  their  reserve  almonds  in 
secondary  outlets  could  be  financially 
disadvantaged  in  the  event  the  reserve 
is  released  to  the  saleable  category  after 
their  disposition. 

Opponents  stated  that  the  proposal 
contained  several  provisions  and 
eliminations  of  provisions  that  appeared 
to  be  in  conflict  with  one  another. 
Therefore,  it  was  not  clearly  understood 
what  exactly  the  proposal  in  its  entirety 
was  attempting  to  accomplish. 
Additional  rationale  against  the 
proposal  was  a  general  difference  in 
philosophy  regarding  eliminating  tools 
of  the  marketing  order  currently 
available  to  the  industry. 

As  previously  stated,  the  proposal 
contained  three  basic  purposes.  The  first 
purpose  involved  eliminating  the 


authority  to  require  reserve  almonds  to 
be  sold  in  secondary  outlets.  We  agree 
with  the  position  that  there  is  authority 
in  the  marketing  order  to  release  all  of 
the  reserve,  making  it  unnecessary  to 
sell  reserve  almonds  in  non-competitive 
outlets,  if  recommended  by  the  Board. 
Removing  the  Board's  authority  to 
recommend  to  the  Secretary  that  reserve 
almonds  be  sold  in  these  outlets  would 
remove  an  option  available  to  the  Board 
that  may  be  considered  necessary  and  in 
the  best  interest  of  the  industry  under 
certain  circumstances.  It  is  determined 
that  the  Board  should  retain  flexibility 
in  this  regard  and  that  this  portion  of 
the  proposal  would  place  an 
uimecessary  restriction  on  the  Board  in 
making  recommendations  to  the 
Secretary  regarding  the  reserve.  For  this 
reason,  this  part  of  the  proposal  is  not 
recommended. 

Record  evidence  supports  the  merits 
of  the  second  portion  of  this  proposal 
dealing  with  selling  reserve  almonds 
and  transferring  reserve  obligations  to 
another  handler.  The  overall  intent  of 
the  reserve  program  could  still  be  met 
as  long  as  the  same  total  quantity  of 
product  was  held  off  the  market. 
Providing  handlers  the  additional 
authority  to  transfer  any  or  all  of  their 
reserve  obligations  to  other  handlers  in 
the  industry  could  help  facilitate  the 
operation  of  the  reserve  program  by 
providing  more  flexibility.  In  order  to 
ensure  such  a  provision  is  administered 
properly,  it  would  be  necessary  for  the 
Board,  with  the  approval  of  the 
Secretary,  to  implement  regulations  to 
effectuate  such  a  provision. 

The  third  purpose  of  the  proposal 
involved  eliminating  certain  sections  of 
the  order  to  correspond  with  the  other 
purposes  of  this  proposal.  However,  it  is 
not  necessary  to  delete  these  sections  of 
the  marketing  order  as  proposed  to 
accomplish  that  portion  of  the  proposal 
that  is  being  accepted  and 
recommended  herein. 

For  the  aforementioned  reasons,  this 
proposed  amendment  is  recommended, 
.in  part,  by  modifying  §981.55  to 
provide  the  authority  for  the  Board, 
with  the  approval  of  the  Secretary,  to 
allow  handlers  to  transfer  their  reserve 
obligation  to  other  handlers. 

Material  Issue  Number  28 

The  proposed  amendment  to  §  981.50 
would  have  required  that,  when  a 
reserve  is  estabUshed,  the  first  250,000 
pounds  of  almonds  handled  by  a 
handler  would  be  exempt  from  the 
reserve  percentage.  In  addition,  the 
exemption  would  not  apply  to  a  handler 
who  has  not  been  a  handler  and  paid 
assessments  for  each  of  the  two  previous 
crop  years  and/or  to  one  who  has  been 


associated  or  under  contract  with  or  is 
a  director,  controller,  shareholder, 
owner,  or  partner  in  any  other  handler 
facility  taking  advantage  of  the 
exemption. 

Currently,  §981.50  provides  that  each 
handler  shall  withhold  from  handling  a 
quantity  of  almonds  equal  to  the  reserve 
percentage  of  the  kemelweight  of  all 
almonds  such  handler  receives  for  his/ 
her  own  accoiuit  during  the  crop  year. 
There  is  no  quantity  reserve  exemption 
in  the  meirketing  order  at  this  time. 

The  proponent  testified  that  the 
purpose  of  this  amendment  is  to  benefit 
small  handlers.  A  small  handler's  cost 
per  pound  to  operate  is  much  greater 
than  that  of  a  larger  handler.  Tlie  small 
handler,  defined  as  one  who  handles 
less  than  250,000  pounds  annually, 
would  probably  close  such  facility  after 
the  handling  season,  but  must  remain 
open  to  maintain  the  reserve  almonds. 
Record  evidence  indicated  that  small 
handlers  that  handle  less  than  250,000 
pounds  would  be  treated  differently 
since  there  would  be  a  differential 
impact  of  reserve  requirements  on  such 
handlers. 

The  proponent  testified  that  the 
conditions  for  the  exemption  are  there 
to  prevent  people  from  becoming 
handlers  during  the  year  of  regulation  to 
take  advantage  of  the  250,000  poimd 
reserve  exemption.  The  condition  for 
the  exemption  would  prevent  people 
fi-om  anticipating  that  a  reserve  is  going 
to  be  established. 

At  the  hearing,  it  was  discussed  that 
possibly  a  creative  attorney  could 
breeikdown  a  single  business  into 
separate  entities  so  that  each  one  would 
handle  less  than  250,000  pounds  to  take 
advantage  of  the  exemption.  However, 
the  proponent  testified  that  he  did  not 
see  that  as  a  problem  under  this 
proposal  because  of  the  criteria  for 
eligibility  written  into  the  proposal. 

Opponents  testified  that  the  proposal 
would  create  two  classes  of  handlers, 
those  who  have  to  participate  in  the 
reserve  and  those  who  do  not.  The 
proposal  is  also  based  on  an  arbitrary 
level  of  250,000  pounds.  Record 
evidence  stated  that  the  strength  of  the 
marketing  order  is  that  all  members  of 
the  industry  participate  in  the  order  and 
the  rules  and  regulations  apply  to 
everyone  across  the  board.  The 
exemption  would  only  serve  to  cut  the 
industry  into  very  small  segments  that 
would  dilute  the  strength  of  the  order. 
This  proposal  would  create  an 
opportunity  for  those  inclined  to  take 
advantage  of  any  loopholes  and  benefit 
from  them.  Opponents  further  testified 
that  by  eliminating  a  proportion  of 
handlers  from  the  reserve,  the  burden 
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would  fall  on  fewer  handlers  causing 
them  financial  hardship. 

The  record  evidence  indicated  that 
the  Act  provides  that  reserve  provisions 
should  be  applied  uniformly  throughout 
the  entire  industry.  While  all  handlers 
would  have  the  same  exemption  under 
this  proposal,  those  handlers  that 
handled  over  250.000  pounds  would  be 
regulated  and  those  who  handled  less 
than  that  amount  would  not  be 
regulated.  The  Department  disagrees 
with  the  proponent's  assertion  that 
administering  this  proposal  would  not 
be  problematic.  It  would  be  difficult  to 
implement  this  proposal  and  develop 
equitable  regulations  covering  all 
situations  that  could  occur.  The  record 
evidence  also  indicated  that  this 
proposal  could  potentially  have  an 
effect  on  the  market  if  there  were  many 
handlers  that  handled  less  than  250.000 
poimds  of  almonds.  This  in  turn  would 
place  more  of  a  burden  on  those 
regulated  handlers  that  handled  more 
than  250.000  pounds  of  almond^. 

Accordingly,  the  record  evidence  does 
not  support  the  proposal  to  require  that 
when  a  reserve  is  established,  the  first 
250.000  pounds  handled  by  a  handler 
would  be  exempt  from  the  reserve 
percentage.  Therefore,  this  proposed 
amendment  is  not  recommended. 

Material  Issue  Number  29 

The  proposed  amendment  to  §  981.71 
would  have  required  incoming 
inspections  to  be  conducted  no  later 
than  the  last  day  of  February  during  the 
then  current  crop  year. 

Section  981.71.  which  provides  for 
furnishing  statistical  information  to  the 
Board  for  purposes  of  establishing  the 
reserve  obligation,  was  suspended 
indefinitely  in  1975.  Section  981.42 
provides  that  handlers  shall  obtain 
incoming  inspection  through  the 
Federal-State  inspection  service  to 
determine  the  amount  of  inedible 
kernels  in  each  variety  and  report  the 
determination  to  the  Board. 

A  proponent  at  the  hearing  testified 
that  the  incoming  inspection  is  needed 
in  order  to  determine  the  size  of  the 
industry's  total  crop.  The  industry 
needs  to  know  no  later  than  the  end  of 
February  of  each  year,  the  quantity  of 
almonds  received  by  handlers  for 
election  purposes.  Board  statistical  use. 
reserve  calculations,  and  assessment 
calculations.  The  proponent  testified 
that  the  longer  inspection  is  delayed, 
the  longer  payment  of  assessments  is 
also  delayed.  If  the  Board  is  going  to 
receive  the  assessment  money,  they 
would  prefer  to  receive  il  earlier.  If  a 
handler  receives  almonds  after  the 
February  date,  the  handler  should 


assume  a  penalty  or  completely  reject 
the  almonds  for  delivery. 

Statistics  presented  at  the  hearing 
indicate,  however,  that  since  1980 
almonds  received  by  handlers  through 
the  month  of  February  in  any  given  year 
have  exceeded  97  percent  of  the  total 
almonds  received  for  the  entire  crop 
year.  In  most  years,  the  receipts  through 
February  exceeded  99  percent  of  the 
total.  Based  on  this  information,  there 
would  be  no  appreciable  difference  in 
the  estimated  crop  size  at  that  point  of 
the  season  if  all  almonds  were  required 
to  be  inspected  by  February  28  of  each 
year.  In  addition,  there  would  be  no 
appreciable  difference  in  handlers' 
share  of  the  crop  handled  for  election 
purposes. 

Handlers  are  ciurently  required  to 
report  to  the  Board  all  almonds  received 
for  their  account  during  several 
prescribed  periods.  This  information  is 
combined  with  other  information 
reported  to  the  Board  to  determine 
handlers'  assessment  and  reserve 
obligations.  Inspection  certificates  are 
used  to  verify  information  reported  to 
the  Board  and  for  determining  inedible 
obligations.  They  are  not  necessary  for 
the  Board  to  make  assessment  billings 
and  determine  reserve  obligations. 

If  implemented,  this  proposal  may 
subject  handlers  to  civil  or  criminal 
penalties  for  having  product  inspected 
after  February  28.  It  would  also  have  the 
effect  of  dictating  to  growers  when  they 
have  to  sell  and  deliver  their  product  to 
a  handler.  It  is  conceivable  that  for 
financial  reasons,  a  grower  may  choose 
to  store  his  or  her  product  until  late  in 
the  season  before  selling  it  to  a  handler. 
This  proposed  amendment  would,  in 
effect,  prohibit  such  a  practice. 

While  the  proposed  amendment 
could,  in  some  instances,  serve  to 
facilitate  the  operations  of  the  Board, 
the  positive  aspects  of  such  a  proposal 
are  outweighed  by  the  negative. 
Regulating  the  industry  in  this  regard 
would  place  an  undue  burden  on  both 
growers  and  handlers  which  is  not 
necessary  for  the  functioning  and 
administration  of  the  program. 

For  the  reasons  stated  aoove,  this 
proposed  amendment  is  not 
recommended. 

Rulings  on  Briefs  of  Interested  Persons 

Briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth  in 
this  recommended  decision.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  persons 
are  inconsistent  with  the  findings  and 
conclusions  of  this  recommended 
decision,  the  requests  to  make  such 


findings  or  to  reach  such  conclusions 
are  denied. 

General  Findings 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determinations  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein,  all  of  the  said  prior 
findings  and  determinations  are  hereby 
ratified  and  affirmed; 

(2)  The  marketing  agreement  tmd 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof, 
would  tend  to  effectuate  the  declared 
policy  of  the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  almonds  grown 
in  California  in  the  same  manner  as.  and 
are  applicable  only  to,  persons  in  the 
resp)ective  classes  of  commercial  and 
industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  a  hearing  has  been  held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act.  and 
the  issuance  of  several  orders  applicable 
to  subdivision  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act;  and 

(5)  All  nandling  of  almonds  grown  in 
California  as  defined  in  the  marketing 
agreement  and  order,  as  amended,  and 
as  hereby  proposed  to  be  further 
amended,  is  in  the  current  of  interstate 
or  foreign  commerce  or  directly 
burdens,  obstructs,  or  affects  such 
commerce. 

List  of  Subiects  in  7  CFR  Part  981 

Almonds.  Marketing  agreements. 
Nuts.  Reporting  and  recordkeeping 
requirements. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
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2.  Section  981.14  is  revised  to  read  as 
follows: 

§  981 .1 4    Cooperative  handler. 

Cooperative  handler  means  any 
handler  as  defined  in  §981.13  of  this 
subpart  which  qualifies  for  treatment  as 
a  nonprofit  cooperative  association  as 
defined  in  Section  54001,  et  seq.  of  the 
CaUfomia  Food  and  Agricultural  Code. 
The  Board,  with  the  approval  of  the 
Secretary,  may  modify  this  definition,  if 
necessary. 

3.  Section  981.16  is  revised  to  read  as 
follows: 

§981.16    To  handle. 

To  handle  means  to  use  almonds 
commercially  of  own  production  or  to 
sell,  consign,  transport,  ship  (except  as 
a  common  carrier  of  almonds  owned  by 
another)  or  in  any  other  way  to  put 
almonds  grown  in  the  area  of 
production  into  any  channel  of  trade  for 
human  consumption  worldwide,  either 
within  the  area  of  production  or  by 
transfer  from  the  area  of  production  to 
points  outside  or  by  receipt  as  first 
receiver  at  any  point  of  entry  in  the 
United  States  or  Puerto  Rico  of  almonds 
grown  in  the  area  of  production, 
exported  therefrom  and  submitted  for 
reentry  or  which  are  reentered  free  of 
duty.  However,  sales  or  deliveries  by  a 
grower  to  handlers,  hullers  or  other 
processors  within  the  area  of  production 
shall  not,  in  itself,  be  considered  as 
handling  by  a  grower. 

4.  Section  981.18  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b);  removing  the  period  and 
adding  ",  and"  at  the  end  of  paragraph 
(c);  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§  981 . 1 8    Settlement  weight 

***** 

(d)  For  inedible  kernels  as  defined  in 
§981.8. 

5.  Section  981.19  is  revised  to  read  as 
follows: 

§981.19    Crop  year. 

Crop  year  means  the  twelve  month 
period  from  August  1  to  the  following 
July  31,  inclusive.  Any  new  crop 
almonds  harvested  or  received  prior  to 
August  1  will  be  applied  to  the  next 
crop  year  for  marketing  order  purposes. 
The  first  crop  year  after  the 
implementation  of  this  amendment 
shall  be  a  13-month  period. 

6.  Section  981.21  is  revised  to  read  as 
follows: 

§981.21    Trade  demand. 

Trade  demand  means  the  quantity  of 
almonds  (kemelweight  basis)  which 
commercial  distributors  and  users  such 
as  the  wholesale,  chain  store. 


confectionery,  bakery,  ice  cream,  and 
nut  salting  trades  will  acquire  from  all 
handlers  during  a  crop  year  for 
distribution  worldwide. 

7.  Sections  981.30  and  981.31  are 
revised  to  read  as  follows: 

§981.30    Establishment 

The  Almond  Board  shall  consist  of 
twelve  members,  each  with  an  alternate 
member. 

§981.31    Membership  representation. 
Membership  of  the  Board  wall  be 
determined  in  the  following  manner: 

(a)  Three  members  and  an  alternate 
for  each  member  shall  be  selected  from 
nominees  submitted  by  each  of  the 
following  groups  designated  in 
paragraphs  (a)(1)  and  (2)  of  this  section, 
or  from  among  other  qualified  persons 
belonging  to  such  groups: 

(1)  Those  growers  who  market  their 
almonds  through  cooperative  handlers; 
and 

(2)  Those  growers  who  market  their 
almonds  through  other  than  cooperative 
handlers. 

(b)  Two  members  and  an  alternate  for 
each  member  shall  be  selected  from 
nominees  submitted  by  each  of  the 
following  groups  designated  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
or  from  among  other  qualified  persons 
belonging  to  such  groups: 

(1)  Cooperative  handlers;  and 

(2)  All  handlers,  other  than 
cooperative  handlers. 

(c)  One  member  and  an  alternate  shall 
be  selected  from  nominees  submitted  by 
each  of  the  following  groups  designated 
in  paragraphs  (c)(1)  and  (2)  of  this 
section,  or  from  among  other  qualified 
persons  belonging  to  such  groups: 

(1)  The  group  of  cooperative  handlers 
or  the  group  of  handlers  other  than 
cooperative  handlers,  whichever 
received  for  their  account  more  than  50 
percent  of  the  almonds  delivered  by  all 
growers  as  determined  by  December  31 
of  the  then  current  crop  year;  and 

(2)  Those  growers  whose  almonds 
were  marketed  through  the  handler 
group  identified  in  paragraph  (c)(1)  of 
this  section. 

(d)  The  Secretary,  upon 
recommendation  of  the  Board,  or  other 
information,  may  reapportion  within  the 
12-member  Board,  the  number  of  grower 
members  or  handler  members,  or  both, 
of  any  group  listed  in  §981.31  (a) 
through  (c),  to  be  nominated  pursuant  to 
§  981.32.  Any  such  change  shall  be 
based,  insofar  as  practicable,  upon  the 
proportionate  amounts  of  almonds 
handled  within  any  group. 

8.  Section  981.32  is  amended  by 
revising  paragraph  (a)  and  amending 
paragraph  (b)(2)  by  removing  the  date 


"March  31"  and  adding  in  its  place  the 
date  "December  31"  to  read  as  follows: 

§981.32    Nominations. 

(a)  Method.  (1)  Each  year  the  terms  of 
office  of  three  of  the  members  elected 
pursuant  to  Section  981.31(a)  and  (b) 
shall  expire,  except  every  third  year 
when  the  term  of  office  for  four  of  those 
members  shall  expire.  Nominees  for 
each  respective  member  and  alternate 
member  shall  be  chosen  by  ballot 
delivered  to  the  Board.  Nominees 
chosen  by  the  Board  in  this  manner 
shall  be  submitted  by  the  Board  to  the 
Secretary  on  or  before  February  20  of 
each  year  together  with  such 
information  as  the  Secretary  may 
require.  If  a  nomination  for  any  Board 
member  or  alternate  is  not  received  by 
the  Secretary  on  or  before  February  20, 
the  Secretary  may  select  such  member 
or  alternate  from  persons  belonging  to 
the  group  to  be  represented  without 
nomination.  The  Board  shall  mail  to  ail 
handlers  and  growers,  other  than  the 
cooperative(s)  of  record,  the  required 
ballots  with  all  necessary  voting 
information  including  the  names  of 
incumbents  willing  to  accept 
renomination,  and,  to  such  growers,  the 
name  of  any  person  proposed  for 
nomination  in  a  petition  signed  by  at 
least  15  such  growers  and  filed  with  the 
Board  on  or  before  January  20. 
Distribution  of  ballots  shall  be 
announced  by  press  release,  furnishing 
pertinent  information  on  balloting, 
issued  by  the  Board  through  newspapers 
and  other  publications  having  general 
circulation  in  the  almond  producing 
areas. 

(2)  Nominees  for  the  positions 
described  in  §  981.31(c)  shall  be 
handled  in  the  same  manner  as 
described  in  paragraph  (a)(1)  of  this 
section  except  that  those  terms  of  office 
shall  expire  aimually. 
•        »        *         »        * 

9.  Section  981.33  is  revised  to  read  as 
follows: 

§  981 .33    Selection  and  term  of  office. 

(a)  Members  and  their  respective 
alternates  for  positions  open  on  the 
Board  shall  be  selected  by  the  Secretary 
from  persons  nominated  pursuant  to 
§981.32,  or.  at  the  discretion  of  the 
Secretary,  from  other  qualified  persons, 
for  a  term  of  office  beginning  March  1 . 
Members  and  alternates  shall  continue 
to  serve  until  their  respective  successors 
are  selected  and  qualified. 

(b)  The  term  of  office  of  members  of 
the  Board  shall  be  for  a  period  of  three 
years  beginning  on  March  1  of  the  years 
selected  except  where  otherwise 
provided.  However,  for  the  initial  ten 
members  of  the  Board  selected  pursuant 
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to  this  section  and  to  paragraphs  (a)  and 
(b)  of  $981.31.  three  members  shall 
serve  for  a  term  of  one  year;  three 
members  shall  serve  for  a  term  of  two 
years:  and  four  members  shall  serve  for 
a  term  of  three  years.  For  the  initial 
terms  of  office,  at  the  time  of 
nomination  under  §981.32.  the  Board 
shall  make  this  designation  by  lot.  The 
term  of  office  for  the  two  members 
selected  under  paragraph  (c)  of  §981.31 
shall  always  be  for  a  period  of  one  year. 

(c)  Board  members  may  serve  for  a 
total  of  six  consecutive  years.  Members 
who  have  served  for  six  consecutive 
years  must  leave  the  Board  for  at  least 
one  year  before  becoming  eligible  to 
serve  again.  A  person  who  has  served 
less  than  six  consecutive  years  on  the 
Board  may  not  be  nominated  to  a  new 
three  year  term  if  his  or  her  total 
consecutive  years  on  the  Board  at  the 
end  of  that  new  term  would  exceed  six 
years.  This  limitation  on  tenure  shall 
not  include  service  on  the  Board  prior 
to  implementation  of  this  amendment 
and  shall  not  apply  to  alternate 
members. 

10.  Section  981.34  is  revised  to  read 
as  follows: 

$  981 .34    Qualification  and  acceptance. 

(a)  Any  person  to  be  selected  as  a 
member  or  alternate  of  the  Board  shall, 
prior  to  such  selection,  qualify  by 
providing  such  background  information 
as  necessary  and  by  advising  the 
Secretary  that  he/she  agrees  to  serve  in 
the  position  for  which  nominated. 
Grower  members  and  alternates  shall  be 
growers  or  employees  of  growers,  and 
handler  members  and  alternates  shall  be 
handlers  or  employees  of  handlers.  In 
the  event  any  member  or  alternate 
ceases  to  be  qualified  for  the  position  for 
which  selected,  that  position  shall  be 
deemed  vacant. 

(b)  The  Board,  with  approval  of  the 
Secretary,  may  establish  additional 
eligibility  requirements  for  grower 
members  on  the  Board. 

11.  Section  981.40  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
amending  paragraph  (e)  by  removing  the 
word  "seven"  and  adding  in  its  place 
the  word  "eight"  to  read  as  follows: 

§981.40    Procedure. 

•         •         •         •         • 

(b)  Quorum.  The  presence  of  eight 
members  shall  be  required  to  constitute 
a  quorum.  All  decisions  of  the  Board 
shall  be  as  follows  except  where 
otherwise  specifically  provided:  8  or  9 
members  present.  6  votes;  10  members 
present.  7  votes;  11  or  12  members 
present.  8  votes. 

(c)  Voting  by  mail,  telegram  or  fax. 
The  Board  may  vote  by  mail,  telegram 


or  fax  upon  written  notice  to  all 
members,  or  alternates  acting  in  their 
place,  including  in  the  notice  a 
statement  of  a  reasonable  time,  not  to 
exceed  10  days,  in  which  a  vote  by  mail, 
telegram  or  fax  must  be  received  by  the 
Board  for  counting.  Voting  by  mail, 
telegram  or  fax  shall  not  be  i>ermitted  at 
any  assembled  meeting  of  the  Board. 
When  a  proposition  is  submitted  for 
vote  by  mail,  telegram  or  fax,  at  least  ten 
members  of  the  Board  must  vote  in  favor 
of  its  passage  or  the  proposition  shall  be 
defeated. 
•        •        •        •         • 

12.  In  §981.41,  paragraph  (c)  is 
amended  by  removing  the  colon  and  all 
text  following  the  words  "15  percent"  in 
the  last  sentence  and  adding  in  its  place 
a  period  and  by  amending  paragraph  (a) 
by  adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 


§  981 .41     Research  and  development 

(a)  •   *   *  Notwithstanding  the 
foregoing,  certiHed  organic  almonds 
may  be  exempt  from  assessments  for 
marketing  promotion,  including  paid 
advertising,  upon  recommendation  of 
the  Board  and  approval  of  the  Secretary. 
•        ••<>• 

13.  Section  981.47  is  amended  by 
designating  the  existing  paragraph  as 
(a),  removing  the  words  "either 
domestic  or"  in  the  third  sentence  of 
paragraph  (a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 
§981.47  Method  of  establishing  salable 
and  reserve  percentages. 
***** 

(b)  Notwithstanding  the  provisions  of 
pfuagraph  (a)  of  this  section,  the 
Secretary  shall  exempt  from  any  reserve 
that  is  established  that  part  of  the  crop 
which  is  sold  as  "certified  organic" 
under  standards  established  by  the 
Organic  Foods  Production  Act  of  1990, 
(7  U.S.C.  2101  et  seq.)  and  the  CaUfomia 
Organic  Foods  Act  of  1990,  as  amended. 
The  Board  may  propose  regulations  to 
assure  procedures  to  implement  this 
section. 

14.  hi  §981.49,  the  introductory 
paragraph  is  amended  by  removing  the 
word  "six"  and  adding  in  its  place  the 
word  "eight",  by  removing  ";  and"  in 
paragraph  (e)  and  adding  a  period  in  its 
place,  by  adding  "and"  at  the  end  of 
paragraph  (d);  by  removing  paragraph  (f) 
and  by  revising  peu^graph  (b)  to  read  as 
follows: 

§  981.49    Board  estimates  and 
recommendatlona. 

***** 

(b)  The  estimated  handler  carryover 
and  the  estimated  reserve  inventory  as 
of  July  31; 


1981 .50    [Amended] 

15.  Amend  §  981.50  by  adding  after 
the  words  "into  oil",  the  words  "or  sold 
as  certified  organic." 

16.  Amend  §981.55  by  designating 
the  existing  paragraph  as  (a)  and  adding 
a  new  paragraph  (b)  to  read  as  follows: 

f  981 .55    Intefttandler  transfers. 

***** 

(b)  When  saleable  and  reserve 
percentages  are  in  effect,  any  handler 
may  transfer  reserve  withholding 
obligation  to  other  handlers.  Terms  and 
conditions  implementing  this  provision 
must  be  recommended  by  the  Board  and 
approved  by  the  Secretary. 

17.  Section  981.60  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  981 .60    Determination  of  Itemel  weight 

***** 

(b)  Almonds  for  which  settlement  is 
made  on  unshelled  weight.  The 
settlement  weight  for  unshelled 
almonds  shall  be  determined  on  the 
basis  of  representative  samples  of 
unshelled  almonds  reduced  to  shelled 
weight. 

18.  Section  981.61  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§981.61     Redetermination  of  kernel  weight 

•   *   *  Weights  used  in  such 
computations  for  various  classifications 
of  almonds  shall  be: 

(a)  For  unshelled  almonds,  the 
kemelweight  based  on  representative 
samples  reduced  to  shelled  weight; 

(b)  For  shelled  almonds,  the  net 
weight:  and 

(c)  For  shelled  almonds  used  in 
production  of  almond  products,  the  net 
weight  of  such  almonds. 

§  981 .62    [Removed] 

19.  Section  981.62  is  removed. 

§981.66    [Anrwnded] 

20.  Section  981.66  is  amended  by 
removing  paragraphs  (b)  and  (d), 
redesignating  paragraph  (c)  as  paragraph 
(b),  redesignating  peuagraph  (e)  as 
paragraph  (c),  redesignating  paragraphs 
(f)  and  (g)  as  paragraphs  (d)  and  (e),  and 
by  amending  newly  designated 
paragraph  (c)  by  removing  all  references 
to  the  date  "September  1"  and  adding 
in  each  place  "December  31". 

§981.67    [Amended] 

21.  Section  981.67  is  amended  by 
removing  all  references  to  the  date 
"September  1"  and  adding  in  each  place 
"December  31". 

22.  Section  981.70  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 


§  981 .70    Records  and  verification. 

Each  handler  shall  keep  records 
which  will  clearly  show  the  details  of 
his  or  her  receipts  of  almonds, 
withholdings,  sales,  shipments, 
inventories,  reserve  disposition, 
advertising  and  promotion  activities,  as 
well  as  other  pertinent  information 
regarding  his  or  her  operation  pursuant 
to  the  provisions  of  this  part:  Provided, 
that,  such  records  shall  be  kept  in  the    . 
State  of  California.  *   *  * 

23.  A  new  §981.76  is  added  before 
the  undesignated  center  heading 
"Expenses  and  Assessments"  to  read  as 
follows: 

§  981 .76    Handler  List  of  Growers. 

No  later  than  December  31  of  each 
crop  year,  each  handler  other  than  a 
cooperative  handler  (hereinafter, 
referred  to  as  independent  handler) 
governed  by  this  subpart  shall,  upon 
request,  submit  to  the  Board  a  complete 
list  of  growers  who  have  delivered 
almonds  to  such  independent  handler 
during  that  crop  year. 

24.  Section  981.81  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§981.81    Assessment 

•         *        •         •         * 

(e)  Any  assessment  not  paid  by  a 
handler  within  a  period  of  time 
prescribed  by  the  Board  may  be  subject 
to  an  interest  or  late  payment  charge  or 
both.  The  period  of  time,  rate  of  interest 
and  late  payment  charge  shall  be  as 
recommended  by  the  Board  and 
approved  by  the  Secretary.  Subsequent 
to  such  approval,  all  assessments  not 
paid  within  the  prescribed  period  of 
time  shall  be  subject  to  an  interest  or 
late  payment  charge  or  both. 

25.  Section  981.90  is  amended 
redesignating  paragraph  (b)(2)  and  (b)(3) 
as  paragraphs  (b)(3)  and  (b)(4)  and  by 
amending  newly  designated  paragraph 
(b)(3)  by  removing  the  date  "June  1"  and 
adding  in  its  place  "July  1"  and  adding 
a  new  (b)(2).  to  read  as  follows: 

§  981.90    Effective  time,  suspension,  or 
termination. 

***** 

(b)  *  *  * 

(2)  The  Secretary  shall  conduct  a 
referendum  as  soon  as  practical  after  the 
end  of  the  fiscal  year  ending  two  years 
after  implementation  of  this 
amendment,  and  at  such  time  every  fifth 
year  thereafter,  to  ascertain  whether 
continuation  of  the  order  is  favored  by 
growers  who  have  been  engaged  in  the 
production  of  almonds  for  market 
within  the  State  of  California  during  the 
current  crop  year. 


§981.467    [Amended] 

26.  In  §  981.467,  paragraph  (a)  is 
amended  by  removing  the  date  "July  1" 
and  adding  in  its  place  "August  1"  and 
by  removing  the  words  "export  or"  and 
"or  both,"  from  the  second  sentence  in 
paragraph  (a). 

§981.462    [Amended] 

27.  In  §981.472,  paragraph  (a)  is 
amended  by  removing  the  dates  "July  1 
to  August  31"  and  adding  in  its  place 
"August  1  to  August  31." 

Dated:  March  22. 1995. 
Lon  Hatamiya, 
Administrator. 
[PR  Doc.  95-8205  Filed  4-5-95;  8:45  am] 

BILLING  CODE  341(M>2-P 

DEPARTME^fr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  95-ANE-10] 

Airworthiness  Directives;  General 
Electric  Company  CF6  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF6-45/ 
-50  series  turbofan  engines.  This 
proposal  would  require  an  initial  and 
repetitive  on-wing  visual  inspection  of 
the  side  links  of  the  five- link  forward 
mount  assembly  for  cracks,  and 
replacement  of  the  side  links  and  pylon 
attachment  bolts,  and  inspection  of  the 
fail-safe  bolt  and  platform  lug.  if  the 
side  links  are  found  cracked.  This 
proposal  would  also  require  a  shop- 
level  refurbishment  of  the  side  links  as 
a  terminating  action  to  the  on-wing 
inspection  program.  This  proposal  is 
prompted  by  four  reports  of  cracked 
side  links  detected  during  routine 
engine  shop  visits.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  a  side  link  fracture,  which 
could  result  in  the  failure  of  the  second 
side  link,  or  the  forward  engine  mount 
pylon  attachment  bolts,  and  possible 
separation  of  the  engine  from  the 
aircraft. 

DATES:  Comments  must  be  received  by 
May  8,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  New  England 


Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-lO,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  Room  132,  111 
Merchant  Street.  Cincinnati.  OH  45246. 
This  information  may  be  examined  at 
the  FAA.  New  England  Region.  Office  of 
the  Assistant  Chief  Coimsel.  12  New 
England  Executive  Park.  Burlington  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley.  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617) 238-7138; 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wiW  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-lO."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
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Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-lO.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

DiKuasion 

This  proposed  airworthiness  directive 
(AD)  is  applicable  to  the  General 
Electric  Company  (GE)  CF6-45/-50 
series  turbofan  engines.  The  Federal 
Aviation  Administration  (FAA)  has 
received  four  reports  of  cracked  side 
links  of  the  five-Unk  forward  mount 
assembly.  These  cracks  were  detected 
during  routine  engine  shop  visits. 
Metallurgical  analysis  performed  on  the 
fractured  side  links  indicate  that  the 
cracking  is  the  result  of  stress  corrosion. 
Stress  corrosion  cracking  occxirs  when 
the  protective  coating  is  locally  missing, 
allowing  corrosive  materials  to  come  in 
contact  with  the  base  material  of  the 
side  link.  Preliminary  analysis 
conducted  with  a  simulated  side  link 
failure  indicates  that  the  second  side 
link,  or  the  pylon  attachment  bolts 
depending  on  the  type  of  aircraft,  may 
not  be  capable  of  withstanding  the 
resulting  loads  in  this  configuration.  A 
shop-level  refurbishment  procedure 
exists  which  enhances  the  durability  of 
the  side  Units'  protective  coating, 
therefore  reducing  the  chance  of  cracks 
due  to  stress  corrosion.  This  condition, 
if  not  corrected,  could  result  in  a  side 
link  fracture,  which  could  result  in  the 
failure  of  the  second  side  link  or  the 
forward  engine  mount  pylon  attachment 
bolts,  and  possible  separation  of  the 
engine  from  the  aircraft.  The 
requirements  of  this  AD  have  been 
reviewed  by  the  Transport  Airplane 
Directorate. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Aircraft 
Engines  CF6-50  Service  Bulletin  No. 
72-1092,  dated  November  18.  1994.  that 
describes  procedures  for  the  initial  and 
repetitive  on-wing  visual  inspection  and 
side  link  refurbishment. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  initial  and  repetitive  on-wing 
visual  inspection  of  the  side  links  of  the 
five-link  forward  mount  assembly  for 
cracks,  replacement  of  the  side  links 
and  pylon  attachment  bolts,  and 
inspection  of  the  fail-safe  bolt  and 
platform  lug,  if  side  links  are  found 
cracked.  This  proposal  would  also 
require  a  shop-level  refurbishment  of 
the  side  links  as  a  terminating  action  to 
the  on-wing  inspection  program. 

The  FAA  estimates  that  220  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  *his  proposed  AD. 
that  it  would  take  approximately  7.5 


work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  FAA  has  estimated  that  only  a 
small  percentage  of  parts  will  actually 
require  replacement  as  a  result  of  this 
AD,  and  therefore,  has  determined  the 
parts  cost  to  be  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $99,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


139.13    (AmendMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  95- 
AfOE-lO. 
Applicability:  General  Electric  Company 
(GE)  CF6— 4S/-50  series  turbofan  engines 
installed  on,  but  not  limited  to.  Airbus  A300 
series,  Boeing  747  series,  and  McDonnell 
Douglas  DC-10  series  aircraft. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  reptaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
ref>aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  side  link  fracture,  which 
could  result  in  failure  of  the  second  side  link, 
or  the  forward  engine  mount  pylon 
attachment  twits,  and  possible  separation  of 
the  engine  from  the  aircraft,  accomplish  the 
following: 

(a)  Insf)ect  left-hand  Side  links,  Part 
Numbers  (P/N)  9204M94P01,  9204M94P03, 
and  9346M99P01.  and  right-hand  side  links, 
P/N's  9204M94P02,  9204M94P04,  and 
9346M99P02,  that  have  not  had  the  side  link 
refurbishment  done  in  accordance  with  GE 
CF6-50  Task  Numbered  Shop  Manual,  GEK 
50481,  Chapter  72-23-11,  including 
Temporary  Revision  No.  72-0821  and  72- 
0822,  both  dated  November  1, 1994,  as 
follows: 

(1)  For  side  links  that  have  not  l>een 
previously  inspected  in  accordance  with  GE 
Aircraft  Engines  (GEAE)  CF6-50  Service 
Bulletin  (SB)  No.  72-1092,  dated  November 
18, 1994.  inspect  in  accordance  with 
paragraph  2.  A  of  GEAE  CF5-50  SB  No.  72- 
1092.  dated  November  18, 1994,  prior  to 
accumulating  350  cycles  in  service  (CIS],  or 
750  hours  time  in  service  (TIS),  after  the 
effective  date  of  this  AD.  whichever  occurs 
earlier. 

(2)  For  side  links  that  have  been  previously 
inspected  in  accordance  with  GEAE  CF6-50 
SB  No.  72-1092.  dated  November  18,  1994, 
inspect  in  accordance  with  paragraph  2. A  of 
GEAE  CF6-50  SB  No.  72-1092.  dated 
November  18, 1994,  prior  to  accumulating 
350  CIS.  or  750  hours  TIS  since  inspected  in 
accordance  with  GEAE  CF6-50  SB  No.  72- 
1092,  dated  November  18, 1994.  whichever 
occurs  earlier. 

(3)  Thereafter,  insjject  in  accordance  with 
paragraph  2. A  of  GEAE  CF6-50  SB  No.  72- 
1092,  dated  November  18, 1994,  at  intervals 


not  to  exceed  350  QS,  or  750  hours  TIS  since 
the  last  inspection,  whichever  occurs  earlier. 
(4)  If  side  links  are  found  cracked,  replace 
the  cracked  side  links  and  pylon  attachment 
bolts  with  serviceable  [>arts,  and  inspect  the 
fail-safe  t)olt  and  platform  lug  in  acc-ordance 
with  paragraph  2.B  of  GEAE  CF6-50  SB  No. 
72-1092,  dated  November  18. 1994,  prior  to 
further  flight. 

(b)  Refurbish  the  left-hand  and  right-hand 
side  links  identified  in  paragraph  (a)  of  this 
AD  at  the  next  engine  shop  visit  after  the 
effective  date  of  this  AD  in  accordance  with 
paragraph  2.C  of  GEAE  CF6-50  SB  No.  72- 
1092,  dated  November  18, 1994. 
Refurbishment  of  side  links  in  accordance 
with  this  paragraph  constitutes  terminating 
action  to  the  on-wing  inspection 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  the  induction  of  an 
engine  into  a  shop  for  maintenance  involving 
the  separation  of  the  fan  and  core  modules. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accefrtable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Ceriificalion  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternate  methods  of  compliance 
with  this  airworthiness  directive,  if  any,  may 
be  obtained  from  the  Engine  Certification 
Ofnce. 

Issued  in  Burlington,  Massachusetts,  on 
March  22,  1995. 

James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  95-8444  Filed  4-3-95:  1:31  pm) 
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14  CFR  Part  39 

[Docket  No.  95-MM-20-AD) 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Alrplar>es;  Model  MD-88 
Airplanes;  and  C-9  (Military)  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  apphcable  to  certain 
McDonnell  E>ougias  Model  DC-9  and 
Model  DC-9-80  series  airplanes;  Model 
MD-88  airplanes;  and  C-9  (military) 
series  airplanes;  that  currently  requires 
visual  and  eddy  current  insi>ectians  to 
detect  cracking  of  the  rudder  pedals 
adjuster  hub  assembly,  and  replacement 
of  the  assembly,  if  necessary.  That  AD 
was  prompted  by  several  occurrences  of 


failure  of  the  rudder  pedals  adjuster  hub 
assembly  due  to  broken  detent  lugs. 
This  action  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 
ere  intended  to  prevent  loss  of  rudder 
pedals  control  and  reduction  of  braking 
capability. 

DATES:  Comments  must  be  received  by 
May  15,  1995. 

ADDRESSES:  Submit  comjnents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
20-AD,  1601  Lind  Avenue,  SW., 
l?enton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Augusto  Coo,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood, 
California  90712;  telephone  (310)  627- 
5225;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFbRMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  s[>ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-20-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-20-AD.  1601  Und  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

On  December  9, 1992,  the  FAA  issued 
AD  92-27-07.  amendment  39-8441  (57 
FR  60116,  December  18,  1992). 
applicable  to  certain  McDonnell 
Douglas  Model  IX:-9  and  Model  DC-9- 
80  series  airplanes;  Model  MD-88 
airplanes;  and  C-9  (mihtary)  series 
airplanes.  That  AD  requires  visual  and 
eddy  current  inspections  to  detect 
cracking  of  the  rudder  pedals  adjuster 
hub  assembly,  and  replacement  of  the 
assembly,  if  necessary.  That  action  was 
prompted  by  several  occurrences  of 
failure  of  the  rudder  pedals  adjuster  hub 
assembly  due  to  broken  detent  lugs.  The 
actions  required  by  that  AD  are 
intended  to  prevent  loss  of  rudder 
pedals  control  and  reduction  of  braking 
capability. 

Since  the  issuance  of  AD  92-27-07, 
the  manufacturer  has  advised  the  FAA 
that  several  additional  airplanes  have 
been  identified  that  are  subject  to  the 
same  type  of  cracking  of  the  rudder 
pedals  adjust  hub  assembly  as 
addressed  by  that  AD.  These  airplanes 
were  inadvertently  omitted  from  the 
effectivity  listing  of  McDonnell  Douglas 
DC-9  Alert  Service  Bulletin  A27-235, 
Revision  1.  dated  February  3,  1992.  AD 
92-27-07  referenced  that  specific  listing 
of  airplanes  as  those  subject  to  the 
requirements  of  that  AD.  In  light  of  this, 
the  FAA  has  determined  that  those 
additional  airplanes  are  subject  to  the 
same  unsafe  condition  addressed  by  AD 
92-27-07. 

The  FAA  has  reviewed  and  approved 
McDonnell  DC-9  Alert  Service  Bulletin 
A27-325,  Revision  2,  dated  January  27. 
1994.  This  revised  service  bulletin  is 
essentially  identical  to  the  original 
version,  which  was  cited  in  AD  92-27- 
07  as  the  appropriate  soiuce  of  service 
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information,  but  revises  the  effectivity 
listing  to  include  additional  airplanes. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-27-07  to  continue  to 
require  visual  and  eddy  current 
inspections  to  detect  cracking  of  the 
rudder  pedals  adjuster  hub  assembly 
and  replacement  of  the  assembly,  if 
necessary.  This  proposal  also  would 
expand  the  applicability  of  the  existing 
AD  to  include  additional  airplanes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  909  Model 
DC-9  and  Model  DC-9-80  series 
airplanes;  Model  MD-88  airplanes:  and 
C-9  (military)  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  561  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomphsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
Hgures,  the  total  cost  impact  of  the  , 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $180  per  airplane. 

The  actions  specified  in  this  proposed 
rule  previously  were  required  by  AD 
92-27-07,  which  was  applicable  to 
approximately  373  airplanes.  Based  on 
the  figures  discussed  above,  the  total 
cost  impact  of  the  current  requirements 
of  that  AD  on  U.S.  operators  is 
estimated  to  be  $67,140.  In 
consideration  of  the  compliance  time 
and  effective  date  of  AD  92-27-07.  the 
FAA  assumes  that  operators  of  the  373 
airplanes  subject  to  that  AD  have 
already  initiated  the  required  actions. 
The  proposed  AD  action  would  add  no 


new  costs  associated  with  those 
airplanes. 

This  proposed  action  would  be 
applicable  to  approximately  188 
additional  airplanes.  Based  on  the 
figures  discussed  above,  the  total  new 
costs  to  U.S.  operators  that  would  be 
imposed  by  this  AD  are  estimated  to  be 
$33,840.  This  figure  is  based  on 
assumptions  that  no  operator  of  these 
additional  airplanes  has  yet 
accomplished  any  of  the  proposed 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8441  (57  FR 
60116,  December  18,  1992).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  95-NM-07-AD. 
Supersedes  AD  92-27-07,  Amendment 
39-8441. 

Applicability:  Model  DC-9-10.  -20,  -30. 
^0.  and  -50  series  airplanes:  Model  DC  9- 
81  (MD-81),  -82  (MD-82),  -83  (MD-83).  and 
-87  (MD-87)  series  airplanes:  Model  MD-88 
airplanes;  and  Model  C-9  (military)  series 
airplanes:  as  listed  in  McDonnell  Douglas 
DC-9  Alert  Service  Bulletin  A27-325. 
Revision  2.  dated  )anuary  27. 1995: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  rudder  pedals  control 
and  reduction  of  braking  capability, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin.  Revision  1,  dated 
February  3, 1993!  Prior  to  the  accumulation 
of  15.000  landings  or  within  270  days  after 
January  22,  1993  (the  effective  date  of  AD  92- 
27-07.  amendment  39-8441).  whichever 
occurs  later,  conduct  a  visual  and  eddy 
current  inspection  to  detect  cracks  of  the 
rudder  pedals  adjuster  hub  assembly,  part 
number  4616066,  in  accordance  with 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-325.  Revision  1,  dated  February 
3. 1992,  or  Revision  2,  dated  January  27, 
1995. 

(1)  If  no  cracks  are  detected  as  a  result  of 
the  inspections  required  by  this  paragraph, 
repeat  the  inspections  at  intervals  not  to 
exceed  3,500  landings. 

(2)  If  cracks  are  detected  as  a  result  of  the 
inspections  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  rudder  pedals 
adjuster  hub  assembly,  part  number  4616066, 
with  a  new  assembly  having  the  same  part 
number,  in  accordance  with  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
325.  Revision  2,  dated  January  27, 1995. 
Thereafter,  conduct  visual  and  eddy  current 
inspections  of  the  replacement  rudder  pedals 
adjuster  hub  assembly  in  accordance  with 
this  paragraph. 


(b)  For  airplanes  listad  in  McDooneil 
Douglas  Service  Bulletio  Revision  2,  dated 
January  27, 1995,  and  not  subject  to 
paragraph  (a)  of  this  AD:  Prior  to  the 
accumulation  of  15,000  landings  oi  within 
270  days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  conduct  a  visual  and 
eddy  current  inspection  to  detect  cracks  of 
the  rudder  pedals  adjuster  hub  assembly,  part 
number  4616066,  in  accordance  with 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-325,  Revision  1.  dated  February 
3, 1992,  or  Revision  2,  dated  January  27, 
1995. 

(1)  If  no  cracks  are  detected  as  a  result  of 
.  the  hispections  required  by  this  paragraph, 

repeat  the  inspections  at  intervals  not  to 
exceed  3,500  landings. 

(2)  If  cracks  are  defected  as  a  result  of  the 
insp)ecbons  required  by  this  p>aragraph,  prior 
to  further  fli^t,  replace  the  rudder  pedals 
adjuster  hub  assembly,  part  number  4616066, 
with  a  new  assembly  having  the  same  p>art 
number,  in  accordance  with  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
325,  Revision  2,  dated  January  27. 1995. 
Thereafter,  conduct  visual  and  eddy  current 
inspections  of  the  replacement  rudder  pedals 
adjuster  hub  assembly  in  accordance  with 
this  paragraph. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Princip>al  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  AviaUon  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
31,1995. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-8448  Filed  4-5-95:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  409 

Request  for  Comments  Concerning 
Rule  Concerning  Incandescent  Lamp 
(Light  Bulb)  Industry 

agency:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission"),  as 
part  of  a  systematic  review  of  all  its 
curren'  regulations  and  guides,  is 


requesting  public  comments  about  the 
overall  costs  and  benefits,  as  well  as  the 
overall  regulatory  and  economic  impact, 
of  the  Rule  Concerning  bicandescent 
Lamp  (Light  Bulb)  Industry  ("the  Light 
Bulb  Rule"  or  "the  Rule").  All 
interested  persons  are  hereby  given 
notice  of  the  opportunity  to  submit 
written  data,  views  and  arguments 
concerning  this  review  of  the  Rule. 
DATES:  Written  comments  will  be 
accepted  until  jime  6, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580.  Comments  about  the  Light 
Bulb  Rule  should  be  identified  as  "16 
CFR  Part  409— Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  J.  Boyle  or  Kent  C.  Howerton, 
Attorneys,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3016 
or  (202)  326-3013. 

SUPPLEMENTARY  INFORMATIOH:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
periodically  all  its  rules  and  guides.  The 
information  obtained  in  such  revievvs 
assists  the  Commission  in  identifying 
rules  and  guides  that  warrant 
modification  or  rescission.  The 
Commission  decided  to  schedule  its 
regulatory  review  of  the  Light  Bulb  Rule 
for  1995  when,  pursuant  to  a  directive 
of  the  Energy  PoUcy  Act  of  1992,  the 
Commission  in  April  1994  amended  the 
Appliance  Labeling  Rule,  16  CFR  Part 
305,  to  add  incandescent  and 
fluorescent  lamps  as  covered  products. 
Although  there  are  no  contradictions 
between  the  two  rules,  the  Commission 
scheduled  review  of  the  Light  Bulb  Rule 
for  this  year  so  it  could  consider 
whether  to  retain,  revise  or  delete  any 
of  its  provisions  that  might  overlap  the 
amended  Appliance  Labeling  Rule.' 


'  The  two  Rules  l>oUi  cover  A-type  incandescent 
lamps  and  raqulre  on  their  lalwls  disclosure  of 
certain  performance  ratings  and  other  information. 
Specifically,  both  rules  require  disclosures  of  ligbt 
output,  wattage  and  laboratory  life  ratings.  The 
Appliance  Labeling  Rule  specifies  tiuii  these 
disclosures  must  appear  together,  in  that  order  and 
worded  in  a  certain  way  [i.e.,  as  "Light  Output: 

Lumens:  Energy  Used: Watts; 

Life: Hours")  on  the  label's  principal 

display  panel.  The  Ligbt  Bulb  Rule,  however,  does 
no<  specify  any  order  or  wording  for  its  required 
rating  disclosures,  but  simply  specifies  that  the 
three  ratings  be  disclosed  in  terms  of  lumens,  watts 
and  hours  and  appear  together  on  at  least  two  side 
panels  of  the  label  and,  additionally,  on  any  other 
panel  on  which  a  lumen,  wattage  or  hours  of  life 
claim  is  made. 

The  Appliance  Lalieling  Rule  requires  the 
lumens,  watts  and  hours  disclosures  to  appear  with 
equal  conspicuousness,  but  does  not  specify  any 
particular  type  style  or  size.  The  Light  Bulb  Rule 
specifies  that  the  lumens  and  hours  disclosures 
must  both  be  in  a  medium-  or  tx>ld-face  type  that 


A.  Background 

The  Rule  was  {mimulgated  by  the 
Commission  in  1970.^  TTie  Light  Bulb 
Rule  makes  it  an  unfair  roethoid  of 
competition  and  an  im^r  and 
deceptive  act  or  practice,  in  connection 
with  the  sale  in  commerce  of  general 
service  incandescent  electric  lamps 
(lieht  bulbs)  to: 

(1)  Fail  to  disclose  clearly  and 
conspicuously  on  the  containers  of  such 
lamps  (or,  if  there  are  no  containers,  on 
the  bulbs  themselves)  their  average 
initial  wattage,  average  initial  lumens 
and  average  laboratory  hfe; 

(2)  Fail  to  disclose  clearly  and 
conspicuously  on  the  bulbs  themselves 
their  average  initial  wattage  and  design 
voltage; 

(3)  Represent  or  imply  energy  savings 
resulting  from  a  lamp's  life  expectancy 
or  light  output  unless  in  computing 
such  savings  the  following  factors  are 
taken  into  accoimt  and  disclosed  clearly 
and  conspicuously  for  the  lamp  being 
sold  and  also  (unless  the  comparison  is 

-only  of  initial  purchase  price  between 
lamps  of  identical  wattage,  lumens  and 
laboratory  hfe)  the  lamp  with  which  the 
comparison  is  being  made:  lamp  cost, 
electrical  power  cost,  labor  cost  for  lamp 
replacement  (if  any),  actual  light  output 
in  average  initial  lumens,  and  average 
laboratory  life  in  hours; 

(4)  Represent  or  imply  that  a  lamp 
will  give  more  Ught,  maintain  brightness 
longer  or  furnish  longer  life  without 
clearly  and  conspicuously  disclosing, 
for  both  the  lamp  being  sold  and  the 
lamp  with  which  the  comparison  is 
being  made  the  average  initial  wattage, 
the  laboratory  hfe  in  hours,  the  average 
initial  light  output  in  lumens,  and  (if 
there  is  a  claim  the  lamp  maintains 
brightness  longer)  the  light  output  in 
lumens  at  70%  of  the  lamp's  rated  life. 

Four  notes  at  the  end  of  the  Rule 
define  terms  used  in  the  Rule  or  require 
certain  procedures  or  tests  to  be  used  in 
making  disclosures  required  by  the 
Rule.  Specifically,  these  notes:  (1)  State 
how  manufacturers  are  to  determine  the 


is  at  least  two-fifths  the  height  of  the  waits 
disclosure  on  the  same  panel  or  three-sixteenihs  of 
an  inch,  whichex-er  is  larger. 

The  Appliance  Latieling  Rule  requi.'es  that  energy 
saving  or  operating  cost  claims  take  into 
consideration,  and  clearly  and  conspicuously 
disclose  in  close  proximity  to  the  claims,  ell  the 
assumptions  upon  which  the  claims  ar*  tused. 
including,  e.^..  purchase  price,  unit  cost  of 
electricity,  hours  of  use,  patterns  of  use.  The  Ughl 
Bulb  Rule,  because  it  covers  not  only  energy  saving 
and  operating  cost  claims,  but  also  all  comparative 
lamp  life,  light  output  and  lamp  cost  clai.-ns, 
specifies  additional  factors  («.£.,  labor  costs  for 
replacement,  light  output,  life  expectancy)  th<,l, 
depending  on  the  particular  claim  being  made, 
must  be  taken  into  consideration  and  clearly  ai^d 
conspicuously  disclosed. 

•35  FR  11784  duly  23. 1970). 


17492  Federal  Register  /  Vol.  60,  No.  66  /  Thursday.  April  6,  1995  /  Proposed  Rules 


wattage,  lumen  and  life  rating 
disclosures  required  by  the  Rule,  (2) 
require  for  the  year  1970-71  all  lamp 
labels  to  explain  the  meaning  of  the 
word  "lumen"  whenever  it  is  used.  (3) 
define  the  term  "general  service 
incandescent  lamp"  to  mean  all  A-type 
bulbs  and  all  other  incandescent  bulbs 
substantially  the  same  as  A-type  bulbs, 
and  (4)  define  the  meeming  of  the  Rule's 
term  "clear  and  conspicuous"  with 
respect  to  the  minimum  type  sizes 
necessary  for  required  disclosures  and 
the  minimum  number  of  times  the 
required  disclosiues  must  be  made  on 
lamps  and/or  their  labels. 

B.  Issues  for  Conunent 

At  this  time,  the  Commission  solicits 
written  public  comments  on  the 
following  questions: 

1.  Is  there  a  continuing  need  for  the 
Rule? 

a.  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rule? 

b.  Has  the  Rule  imposed  costs  on 
purchasers? 

c.  Does  the  light  Bulb  Rule  provide 
any  benefits  jiot  provided  by  the 
provisions  of  the  Appliance  Labeling 
Rule  relating  to  lamps? 

2.  What  changes,  if  any.  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

a.  How  would  these  changes  affect  the 
costs  the  Rule  imposes  on  firms  subject 
to  its  requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

a.  Has  the  Rule  provided  beneHts  to 
such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  Rule? 

5.  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

6.  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

7.  Should  the  Commission  retain,  or 
modify  in  any  way,  the  particular 
provisions  of  the  existing  Rule  that 
define  the  term  "clear  and  conspicuous" 
to  mean  certain  minimum  sizes  for 
required  disclosures  and  certain 
minimum  numbers  of  times  that  those 
required  disclosures  must  be  made  on 
lamps  and/or  their  labels? 

8.  Should  the  Commission  retain,  or 
modify'  in  any  way,  the  pai;^icular 
provisions  of  the  existing  Rule  that 


require  all  comparative  energy 
consumption  or  operating  cost  claims, 
all  comparative  light  output  claims,  and 
all  comparative  life  expectancy  claims 
to  be  accompanied  by  clear  and 
conspicuous  disclosures  of  particular 
comparison  data  for  both  the  lamps 
being  sold  and  the  lamps  with  which 
the  comparison  is  being  made? 

9.  Should  the  Commission  retain,  or 
modify  in  any  way.  those  provisions  of 
the  existing  Rule  that  duplicate  or 
overlap  provisions  in  the  Appliance 
Labehng  Rule  pertaining  to  lamps? 

10.  The  Light  Bulb  Rule  requires 
wattage,  light  output  and  life 
expectancy  ratings  to  be  disclosed  at  the 
bulbs'  design  voltage  whereas  the 
Appliance  Labeling  Rule  requires  the 
disclosures  at  120  Volts  regardless  of  the 
bulbs'  design  voltage. 

a.  For  general  service  incandescent 
bulbs  with  design  voltage  other  than  120 
Volts,  should  the  Commission  continue 
to  require  ratings  disclosures  at  both  120 
Volts  and  design  voltage? 

b.  What  percentage  of  the  total 
quantity  of  general  service  incandescent 
lamps  sold  in  this  country  is  comprised 
of  lamps  with  design  voltages  other  than 
120  Volts? 

(1)  Describe  how.  for  such  lamps,  th« 
light  output,  wattage  and  expected  life 
ratings  differ  when  the  lamp  is  used  at 
120  Volts  from  when  used  at  the  design 
voltage. 

(2)  In  what  areas  of  the  country  are 
lamps  with  design  voltages  other  than 
120  Volts  routinely  sold  and  in  what 
proportions  compared  with  lamps  \vith 
design  voltages  of  120  Volts? 

(3)  To  whom  are  lamps  with  design 
voltages  other  than  120  Volts  sold  and 
for  what  uses? 

(4)  Do  purchasers  of  such  lamps  also 
routinely  purchase  lamps  with  design 
voltages  of  120  Volts  and,  if  so,  what  are 
the  percentages  of  their  lamp  purchases 
for  each  category? 

(5)  How  might  the  market  for  lamps 
with  design  vohages  other  than  120 
Volts  be  expected  to  change  in  the 
future? 

c.  At  what  line  voltages  is  electricity 
delivered  in  the  United  States?  What 
areas  receive  electricity  at  voltages  other 
than  120  Volts?  Describe.  Are  there  any 
private  electricity  delivery  systems  [e.g.. 
industrial  plants),  that  provide 
electricity  internally  at  voltages  other 
than  120  volts?  Describe. 

List  of  Subjects  in  16  CFR  Part  409 

Advertising,  Consumer  protection, 
Energy  conservation.  Household 
appliances.  Labeling,  Lamp  products. 
Trade  practices. 

Authority:  15  U  S.C.  41-58. 


By  direction  of  the  Commission. 
Donald  S.  aark. 
Secretary: 

!FR  Doc.  95-8472  Filed  4-5-95;  8:45  am] 
BILLING  C00€  67S<M)1-M 


16  CFR  Part  460 

Trade  Regulation  Rule;  Lal)eling  and 
Advertising  of  Home  Insulation 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  rule  and  request  for 
public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  about  the 
overall  costs  and  benefits  and  the 
continuing  need  for  its  Trade  Regulation 
Rule  Concerning  the  Labeling  and 
Advertising  of  Home  Insulation  (the  "R- 
value  Rule"  or  "Rule"),  16  CFR  part 
460,  as  well  as  whether  the  Rule,  if 
retained,  should  be  amended  to  include 
new  test  procedures  or  specific 
requirements  for  new  products,  as  a  part 
of  its  systematic  review  of  all  current 
Commission  regulations  and  guides.  In ' 
addition,  the  Commission  seeks 
comments  on  whether  to  adopt  a  non- 
substantive amendment  to  the  Rule  that 
would  permit  the  use  of  an  additional 
test  procedure  to  determine  the  R-values 
of  home  insulation  products.  Ail 
interested  persons  are  hereby  given 
notice  of  the  opportunity  to  submit 
written  data,  views  and  arguments 
concerning  the  Commission's  review  of 
the  R-value  Rule  and  the  proposed  non- 
substantive amendment. 
DATES:  Written  comments  will  be 
accepted  until  June  6,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20580.  Comments 
about  the  R-value  Rule  should  be 
identified  as  "R-value  Rule,  16  CFR  part 
460 — Comment." 

FOR  FURTHER  INFORMATION  CONTACT: 
Kent  C.  Howerton,  Attorney,  Federal 
Trade  Commission.  Room  S-4631.  Sixth 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20580,  telephone  (202) 
326-3013,  FAX  (202)  326-3259. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

The  Commission  requests  public 
comments  about  the  overall  costs  and 
benefits  of  the  R-value  Rule,  and  its 
overall  regulatory  and  economic  impact, 
as  well  as  whether  the  Rule  should  bo 
updated  to  included  new  test 
procedures  or  specific  requirements  for 
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new  products,  as  a  part  of  it  systematic 
review  of  all  current  Commission 
regulations  and  guides.  In  addition,  the 
Commission  proposes  adopting  a  non- 
substantive amendment  to  the  Rule  that 
would  allow  use  of  an  additional  test 
procedure  to  determine  the  R-value  of 
home  insulation  products.  The 
Commission  also  solicits  comments 
concerning  the  proposed  non- 
substantive amendment. 

II.  Background 

The  Commission  promulgated  the  R- 
value  Rule  under  Section  18  of  the  FTC 
Act  in  1979.  The  Rule  became  effective 
on  September  30, 1980.  Among  other 
things,  the  Rule  requires  that 
manufacturers  disclosed  the  R-value 
("thermal  performance")  of  each  one 
insulation  product,  based  on  tests 
conducted  according  to  one  of  four 
specified  American  Society  of  Testing 
and  Materials  ("ASTM")  test 
procediu^s.'  When  the  Commission 
promulgated  the  Rule,  it  determined 
that  ASTM  R-value  test  procedures  C- 
177,  C-236,  and  C-518  were  highly 
accurate  and  reproducible  steady-state 
methods  for  determining  the  R-values  of 
home  insulation  products.  44  FR  50218, 
at  50226  note  189.  In  the  original  Rule, 
the  Commission  stated  that  it  also 
would  accept  the  use  of  C-976  once  it 
was  adopted  as  an  ASTM  test 
procedure.  ASTM  adopted  C-976  in 
1982.  The  Rule,  therefore,  now  officially 
recognizes  tests  using  any  of  these  four 
test  procedures. 

The  Commission  conducted  a  review 
of  the  rule  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  in 
1984.  During  the  review,  the 
Commission  solicited  comments  on 
whether  the  Rule  had  had  a  significant 
economic  impact  (costs  and  benefits)  on 
a  substantial  number  of  small 
businesses,  whether  there  was  a 
continuing  need  for  the  Rule,  and  what 
changes,  if  any,  should  be  made  to  the 
Rule  to  minimize  the  economic  effect  on 
small  entities.  49  FR  22104  (1984). 
Based  upon  the  comments  submitted, 
the  Commission  determined  that  it  had 
no  basis  to  conclude  that  the  R-value 
Rule  had  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  The  Commission  determined 
not  to  amend  the  Rule  following  the 
Regulatory  Flexibility  Act  review.  50  FR 
13246,  at  13247(1985). 


Since  the  Rule  was  promulgated,  the 
Commission  has  brought  12  actions  to 
enforce  its  provisions.^  The  Conmiission 
also  has  granted  three  partial  or 
conditional  exemptions  relating  to 
specific  provisions,  issued  one  Advisory 
Opinion  allowing  use  of  an  alternative 
testing  procedure,  and  adopted  three 
non-substantive  amendments  (one  that 
allowed  manufactures  to  add  to  their 
insulation  fact  sheets  specific 
information  required  by  other 
government  agencies;  a  second,  in 
response  to  an  industry  request,  that 
adopted  a  revised  settled  density  test 
procedure  for  loose-fill  cellulose 
insulation;  and  a  third  that  adopted 
revised  versions  of  the  ASTM  R-value 
test  procedures). 

III.  Regulatory  Review  Program 

The  Commission  has  determined,  as 
part  of  its  oversight  responsibilities,  to 
review  all  current  Commission  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 
benefits  of  the  Commission's  rules  and 
guides  and  their  regulatory  and 
economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 

At  this  time,  therefore,  the 
Commission  solicits  comments  on, 
among  other  things,  the  economic 
impact  of  and  the  continuing  need  for 
the  R-value  Rule,  possible  conflict 
between  the  Rule  and  state,  local  or 
other  federal  laws,  and  the  effect  on  the 
Rule  of  any  technological,  economic,  or 
other  industry  changes.  No  Commission 
determination  on  the  need  for  or  the 
substance  of  the  Rule  should  be  inferred 
from  this  request  for  comments. 

IV.  Non-Substantive  Amendment 

The  Conunission  has  received  a 
petition  from  Mr.  Ronald  S.  Graves, 
Research  Staff  Member,  Materials 
Analysis  Group,  at  Martin  Marietta 
Energy  Systems,  Inc.  ("Petition"). ^  The 
petition  requests  that  the  Commission 
include  an  additional  (fifth)  ASTM  R- 
value  test  procedure  ("  ASTM  Standard 
Test  Method  for  Steady-State  Thermal 
Transmission  Properties  by  Means  of 
the  Thin-Heater  Apparatus,"  ASTM  C- 
1114-92),  as  an  approved  test  method 
for  comphance  with  Section  460.5(a)  of 
the  R-value  Rule.*  The  test  method  is 


'  The  lest  procedures  are  ASTM  C-177  and 
ASTM  C-S18  (which  use  hot  and  cold  "plates"  to 
determine  R-values  for  homogeneous  "mass" 
insulation  products,  like  fiberglass  halts  and  loose- 
fill  cellulose),  and  ASTM  C-236  and  ASTM  C-976 
(which  use  "hot  boxes"  to  determine  R-values  for 
heterogeneous  insulation  systems,  like  multi-panel 
aluminum  foil  products  and  insulation  systems). 


2  The  Commission  has  brought  seven  civil  penalty 
actions  against  manufacturers,  one  against  a  testing 
laboratory,  and  three  against  retailers.  It  also  has 
brought  one  consumer  redress  action  against  a 
professional  installer. 

'Martin  Marietta  Energy  Systems,  Inc.,  operates 
Oak  Ridge  National  Laboratory  ("ORNL  ')  as  a 
contractor  for  the  U.S.  Department  of  Energy. 

'*  The  Petition,  plus  attachments,  have  been 
placed  on  the  public  record  of  the  R-value  Rule  and 


under  the  jurisdiction  of  ASTM 
Committee  C-16  on  Thermal 
Measurements  (which  is  the  Commiuee 
responsible  for  the  other  R-value  test 
procedures  required  by  the  R-value 
Rule),  and  is  the  direct  responsibility  of 
Subcommittee  C16.30  on  Thermal 
Measurements.  Mr.  Graves  is  the 
Chairman  of  the  Thin  Heater  Task 
Group  within  C16.30  that  meets 
semiannually  to  maintain  and  keep  C- 
1114  current. 

According  to  the  Petition,  tests 
conducted  in  1983  and  1990  on  two 
standard  reference  materials  ("SRMs  ) 
obtained  from  the  National  Institute  of 
Standards  and  Technology  show 
apparent  thermal  conductivity  values 
for  the  SRMs  to  be  within  the  most 
probable  uncertainty  of  ±1.2  percent 
between  25  °C  (77  "F)  and  50  "C  (132 
°F).  The  Petition  states  that  results  with 
single-sided  heat  flow  up  or  down  and 
double-sided  heat  flow  agreed  to  ±0  2 
percent.  It  asserts  that  these  test  results 
at  ORNL5  demonstrate  that  ASTM  C- 
1114-92  is  an  appropriate  test 
procedure  for  obtaining  accurate 
apparent  thermal  conductivity  values  on 
insulation  products. 

The  accuracy  of  the  ASTM  C-11 14-92 
test  procedure,  therefore,  appears  to  rate 
favorably  compared  to  the  accuracy  of 
the  other  ASTM  R-value  test  procedures 
the  Commission  has  adopted  under  the 
R-value  Rule.  Evidence  in  the  original 
rulemaking  proceeding  demonstrated 
that,  if  properly  performed:  (1) 
Measurements  under  C-177  could 
achieve  results  within  ±2  percent  of  the 
specimen's  actual  thermal  value,  and  a 
precision  of  one  percent  or  better  is 
normally  attained;  (2)  measurements 
under  C^-518  should  come  within  at 
least  ±5  percent  of  absolute  accuracy, 
with  a  reproducibility  rate  of  ±2  percent; 
and  (3)  measurements  under  C-236  can 
measure  thermal  resistance  values 
within  ±2  percent  of  absolute  accuracy 
See  44  FR  50218,  at  50226  note  189. 

Thus,  the  Commission  is  considering 
adopting  a  non-substantive  amendment 
to  §460.5  of  the  Rule,  16  CFR  460.5(a), 
to  include  ASTM  C-11 14-92  as  an 
optional,  but  not  required,  test 
procedure  for  determining  the  R-values 
of  home  insulation  products.  Because 
the  amendment  would  not  impose  any 
new  obhgations  upon  parties  covered  by 
the  Rule  (but  merely  would  recognize 
the  use  of  an  additional,  optional,  R- 
value  test  procedure),  and  because  the 
apparent  accuracy  of  the  test  procedure 


can  be  inspected  at  the  Commission's  Publit 
Reference  Room,  room  130,  Sixth  and  Pennsvu  ania 
Ave  .  NW.  Washington.  DC. 

^  The  testing  apparatus  used  at  ORNL  is  relcrrm) 
to  as  the  Unguarded  Thin  Heater  Apparatus 
CLTHA-). 
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compares  favorably  to  the  test 
procedures  already  required  by  the  Rule 
(so  the  ameadinent  likely  would  not 
lessen  ooasumer  protection).**  the 
proposed  amendment  appears  to  be 
noD-substaiUive  under  Section 
18(d)(2){B)  of  the  FTC  Act.  15  U.S.C 
57a(d)(2XB).  Because  the  amendment 
appears  to  be  non-substantive,  the 
Commissioa  beUeves  that  it  does  not 
need  to  solicit  public  oommenl  or 
follow  the  lengthy  rulemaking 
proceedings  that  would  be  required  fur 
ci  substantive  amendment  to  the  rule.  On 
the  other  hand,  because  the  Commission 
is  soliciting  comments  as  part  of  its 
regulatory  review  of  the  Rule,  the 
Conunission  has  determined  in  its 
discretion  to  solicit  comments  on  the 
proposed  amendment. 

IV.  Solicitation  oFCommentii 

A.  Hfigulatory  Reyien- 

As  part  of  its  on-going  regulatory 
review  program  for  all  its  rules  and 
guides,  the  Commission  solicits  public 
comments  on  the  folU)%ving  questions: 
( 1 )  Is  there  a  continuing  need  for  the  R- 
value  Rule? 

(a)  What  benefits  has  the  Rule 
pixtvided  to  purchasers  of  the 
products  or  services  affected  by  the 
Rule? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

12)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the 
benefits  of  the  Rule  to  purchasers? 
(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  reouirements? 

|:i)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has 
the  Rule  imposed  on  firms  subject 
to  its  requirements? 
(a)  Has  the  Rule  provided  benefits  to 
such  firms? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the 
burdens  or  costs  imposed  on  firms 
subject  to  its  requirements? 
(a)  How  would  these  changes  affect 
the  benefits  proNided  by  the  Rule? 

(  t)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  slate,  or  local 
laws  or  regulations? 

(ti)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in 
relevant  technology  or  economic 
conditions  had  on  the  Rule? 
In  addition  to  the  questions  raided 

above,  the  Commission  solicits 

comments  on  the  following  issues.  First, 


should  the  Rule  be  revised  to  require  the 
use  of  different  test  procedures  or 
specifications  than  those  currently 
specified  for  certam  types  of  products? 
!n  addition  to  specifying  Rvalue  test 
procedures,  the  Rule  currently  specifies 
pfocaduras  that  must  be  followed  in 
preparing  S|>ecunens  of  certain  t\pes 
and  forms  of  home  insulation  for  testing 
under  the  R-value  test  procedures.^  The 
Rule  also  contains  specific  requirements 
for  determining  the  Rvalues  of 
reflective  home  insulation  products 
(which  pMribrm  as  thermal  insulation 
only  when  installed  as  a  system  with 
one  or  more  air  spaces).*  The 
Commission  thus  solicits  comments 
coooeming  whether  the  Rule  should  be 
amended  to  specify  different  or 
additional  test  procedures  or 
specifications  for  insulation  products 
specifically  addressed  in  the  Rule. 

Second,  are  the  insulation  products 
for  which  the  Rule  does  not  sufficiently 
address  product-specific  issues  relating 
to  testing  or  preparation  of  test 
specimens?  As  noted,  in  some  instances 
the  Rule  provides  particular  procedures 
to  be  followed  in  preparing  specimens 
for  R-vaiue  testing  where  the 
Commission  found  there  was  post- 
installation  efkds  (e.g..  settling  of 
loose-fill  insulation  products,  aging  of 
certain  cellular  plasties  insulation 
products)  that  need  to  be  considered. 
Diuing  the  period  since  the  Commission 
promulgated  the  Rule,  additional  home 
insulation  products  designed  to  slow 
down  heat  Cow  have  been  developed 
and  automatically  have  been  covered  by 
the  Rule.  Howev«-.  because  these 


ATbe  test  procMlare ■Imady  U  recugoizad  t>y  the 
ndiiMrv'  as  an  accurate  and  apftropridla  lest 
;>rucedure.  havia^  bean  adopted  as  an  officiai 
VSTM  ptocedufe  a&er  going  through  .\.STV1'& 
'insensus  approval  process. 


'  For  tooM-Till  celluloM  iiuulatioa.  the  R-vaiw 
tests  must  be  fx>oduct»d  on  test  tpecinwfu  pfepared 
at  the  product's  long-term,  or  settled,  density, 
determinad  acxDrtlias  to  paragraph  a  of  ASTM  C- 
739-88  ("Standard  Specification  for  CelluJosic 
Fiber  (Wood-Bern)  Looee-Fiti  Thermal  Insolation." 
approi'sd  Oct.  25.  igsa.  pobiiifaed  April  19e«).  For 
loose-flll  jninetal  wool  imulation,  the  R-value  tacts 
must  be  conducted  oo  teet  speclmenj  that  fulK 
reflect  the  effad  of  settling  on  the  product's  R- 
valtM.  For  polTurethane.  pcdTisocyanurate.  and 
extrudml  polystyrene  laMilaUoc.  the  R-valae  testk 
must  be  conducted  on  taat  apaamens  that  fully 
railecl  the  alfacl  of  agiagoo  ths  product's  R-value. 
for  example,  specimens  aged  arcofding  to  the 
procedure  in  paragraph  4.6.4  of  General  Services 
Admiaietiation  (CSA1  Spaci5cation  HH-1-530A.  or 
another  reliahle  praoadum. 

■For  single  abeet  raOaclive  fcil  home  inMiatioas. 
the  Rule  allows  mmmiaaunn  to  delennine  R-value 
according  to  two  options:  By  conducting  R. value 
tests  according  to  ASTM  C-236-87  or  ASTM  C- 
976-82:  or  by  measuring  the  emissivity  (refleclivilv) 
ot  iJia  prodwd  aooocdijig  to  ASTM  E-40*  (or 
anctlMr  tml  wilhod  that  pMvities  compaiabla 
resuUiJ.andthMidalafmining  the  R-value  for  the 
measured  ami^Mvity  lewl.  and  the  air  s|iace  and 
direction  of  heat  flow  for  the  intanded  application, 
uaiag  Um  taUaa  im  iba  onat  racent  edition  of  the 
Americao  Sockty  0f  Heating.  Kefngerating.  and  Air- 
Conditioai^  F^ptiiaari  (AI>HR.\E)  handbooi 
(using  LhaK-ualaeaiKiwn  fur  SO  ''F.  with  a 
temperature  differential  of  30  °F|. 


products  did  not  exist  when  the  Rule 
was  issued,  the  Rule  currently  contains 
no  specific  test  specimen  preparation 
provisions  for  these  new  products  The 
Commission,  therefore,  solicits 
comments  on  whether  the  Rule  should 
be  revised  to  specify  the  manner  in 
which  specimens  of  new  products 
should  be  prepared  for  R-v{due  testing 
to  ensure  that  R-values  and  related 
information  are  accurate  and  based  on 
uniform  standards. 

B.  Non-Substantive  Amendment 

TTie  Commission  solicits  comments 
concerning  the  Petition  and  the 
Commission's  proposal  to  adopt  a  non- 
substantive amendment  to  the  Rule  that 
would  recognize  ASTM  C-in4-«2  as 
an  acceptable  test  method  for 
determining  the  R-value  of  home 
insulation  products  under  Section  400.5 
of  the  Rvalue  Rule,  t6  CFR  460.5. 
Interested  parties  are  invited  to  submit 
any  data  or  other  information  relevant  ti» 
whether  the  Commission  should  adopt 
the  proposed  amendment. 

List  of  Subjects  in  16  CFR  Part  460 

Advertising,  incorporation  by 
reference.  Insulation,  LabeUng.  Trade 
practices. 

Autherity:  15  U.S.C.  41  ef  seq 

By  the  direction  of  the  Commission 

Donald  S.  aarl. 

SecrBtary: 

\FK  Doc.  9S-8471  Filed  4-5-9.5;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

27  CFR  Parts  55,  72.  178,  and  179 
[Notice  No.  S07] 
RIN  1512-AB35 

Implementation  of  Public  Law  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (94F-022P) 

AGENCY;  Bureau  of  Alcohol,  Tobacco 

and  Firearm*  (ATF),  Department  <rf  the 

Treasury. 

ACnOM:  Proposed  rulemaking  cross 

referenced  to  temporary  regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  issuing  teniporar)' 
regulations  regarding  the 
implementation  of  Public  Law  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  These 
regulations  implement  the  law  by 
restricting  the  manufacture,  transfer, 
and  possession  of  certain  semiautomatic 
assault  woapons  and  large  capacity 


ammunition  feeding  devices. 
Regulations  are  also  prescribed  with 
regard  to  reports  of  theft  or  loss  of 
firearms  from  a  licensee's  inventory  or 
collection,  new  requirements  for  Federal 
firearms  licensing,  responses  by 
firearms  licensees  to  requests  for  gun 
trace  information,  and  possession  of 
firearms  by  persons  subject  to 
restraining  orders.  The  temporary 
regulations  also  serve  as  the  text  of  this 
notice  of  proposed  rulemaking  for  final 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  July  5, 1995. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington,  DC  20091- 
0221;  Attn.:  Notice  No.  807. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  because  the  economic  effects 
flow  directly  from  the  luiderlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  a  regulatory  assessment  is  not 
required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  revenue 
effects  of  this  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute.  Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  fi-om 
the  statute. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  R*jduction  Project 
1512-0526,  Attentior:  Desk  officer  for 
the  Department  of  the  Treasury,  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Office  of  Information  and  Regulatory 
Affairs,  Washington.  DC  20503,  with 


copies  to  the  Chief,  Information 
Programs  Branch,  Room  3450,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

The  collections  of  information  in  this 
proposed  regulation  are  in  27  CFR 
178.40(c),  178.40a{c),  178.129(e), 
178.132,  and  178.133.  This  information 
is  required  by  ATF  to  ensure 
compliance  with  the  provisions  of  Pub. 
L.  103-322  (108  Stat.  1796).  The  likely 
respondents  and  recordkeepers  are 
individuals  and  businesses.  Estimated 
total  annual  reporting  and 
recordkeeping  burden:  2.52  hours. 
Estimated  number  of  respondents  and 
recordkeepers:  2,206,555.  Total  annual 
hours  requested:  699,863.  Additional 
collections  of  information  contained  in 
this  proposed  regulation  which  have 
approved  control  numbers  are  in 
§§  178.39a  (OMB  No.  1512-0524), 
178.47  (OMB  Nos.  1512-0522  and 
1512-0523),  178.52  (OMB  No.  1512- 
0525),  and  178.119  (OMB  Nos.  1512- 
0017,  1512-0018,  and  1512-0019). 

Public  Participation 

ATF  requests  comments  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosiu^  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
pubUc  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circiunstances, 
whether  a  public  hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regulations  in  27  CFR  Parts  55,  72, 178, 
and  179.  For  the  text  of  the  temporary 
regulations,  see  T.D.  ATF-363 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register. 


Drafting  Infonnation 

The  author  of  this  dociunent  is  James 
P.  Ficaretta,  Regulations  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

Signed:  February  10,1995. 
Daniel  R.  Black. 
Acting  Director. 

Approved:  February  27, 1995. 
John  P.  SimpsoOt 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
and  Trade  Enforcement). 
|FR  Doc.  95-8234  Filed  4-3-95;  4:18  pm) 
BILUNO  COOE  48tO-^1-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  902,  926,  934,  and  950 

Alaska,  Montana,  North  Dakota,  and 
Wyoming  Regulatory  Programs 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Announcement  of  public 

comment  period  and  opportunity  for 

public  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Alaska. 
Montana,  North  Dakota,  and  Wyoming 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  the  implementing  Federal 
regulations,  and/or  the  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24,  1992,  promptly  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

OSM  must  decide  if  the  Alaska. 
Montana,  North  Dakota,  and  Wyoming 
regulatory  programs  (hereinafter 
referred  to  as  the  "Alaska,  Montana. 
North  Dakota,  and  Wyoming  programs") 
currently  have  adequate  counterpart 
provisions  in  place  to  promptly 
implement  the  recent  amendments  to 
SMCRA  and  the  Federal  regulations. 
After  consultation  with  Alaska, 
Montana,  North  Dakota,  and  Wyommg 
and  consideration  of  public  comments. 
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OSM  will  decide  wh^ber  initial 
onforcement  in  Alaska.  Montana.  North 
Dakota,  and  Wyoming  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.  on  May  8. 
1995.  If  requested,  OSM  will  hold  a 
public  hearing  on  May  1, 1995, 
concerning  howr  the  underground  coel 
mine  subsistence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions. 
should  be  implemented  in  Alaska, 
Montana,  ^4o^th  Dakota,  and  Wyoming. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4:00  p.m.,  m  d.t.  on  April 
21.1995. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Guy 
Padgett.  Director,  Casper  Field  Office  at 
the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Alaska,  Montana.  North  Dakota,  and 
Wyoming  programs.  SMCRA.  the 
implementing  Federal  regulations, 
information  provided  by  Alaska, 
Montana.  North  Dakota,  and  Wyoming 
concerning  their  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
tivailable  for  public  review  at  the 
.uldress  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays. 

Guy  Padgett,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Casper  Field  Office,  100  E 

B"  Street,  Room  2128,  Casper. 
Wyoming  82601,  Telephone:  (307)  261- 
.■i776. 

FOR  RJRTHER  fNf  ORMATION  CONTACT: 
Guv  Padgett,  Director,  Casper  Field 
nffure.  Telephone;  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

i.  Background 

.1   Thu  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
i)f  1992.  Public  Law  102-486.  106  Stat 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  tu 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damagt! 
includes  rehabilitation,  restoration,  ur 


replacement  of  the  structures  identified 
in  section  720(aMl),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24.  1992.  As  a  result, 
undergroimd  coal  mine  permittees  in 
States  with  OSM-approved  regulatory- 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24.  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31,  1995.  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  th«  time  of  mining.  *   •   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24,  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
c  onduc  ted  after  October  24,  1992,  if  the 
affe<:ted  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  bv  July 
31.  1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

( 1 )  State  program  amendnient 
process.  It  the  State's  promulgation  of 
regulatory*  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 


817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992.  is  low.  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low.  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situaticm. 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisioiis  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24,  1992,  then 
the  State  would  enforce  its  pro\isions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817  121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(1)  and  817  121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24. 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory- 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817  121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24. 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory- 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817  121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24.  1992.  the  State  would 
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enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24. 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j}  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24. 
1992,  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above.  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  Slate 
adopts  and  OSM  approves,  under  30 
CFR  Part  732,  the  States  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  nimiber  (1)  above. 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
81 7.41  (j)  or  817  121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  vrithout  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
undergroimd  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement.  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701 .5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
conunercial  building."  "occupied 
dwelling  and  structures  related  thereto." 
and  "replacement  of  water  supply"  that 
were  adoftted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  81 7.41  (j), 
817- 121(c)  (2)  and  (4).  and  30  CFR  701.5 
for  operations  conducted  after  October 
24.  1992. 


C.  Enforcement  in  Alaska 

By  letter  to  Alaska  dated  December 
15, 1994,  OSM  requested  information 
from  Alaska  that  would  help  OSM 
decide  which  approach  to  take  in 
Alaska  to  implement  the  reqiurements 
of  section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  Alaska  program 
provisions  (Administrative  Re<5ord  No. 
AK-F-01).  By  letter  dated  January  27. 
1995.  Alaska  responded  to  OSM's 
request  (Administrative  Record  No.  AK- 
F-02). 

Alaska  stated  that  no  underground 
coal  mines  were  operating  in  Alaska 
after  October  24, 1992. 

Alaska  stated  that  its  program  does 
not  contain  or  authorize  enforcement  of 
the  structural  damage  repair  and  water 
supply  replacement  requirements  of 
section  720(a)  of  SMCRA.  To  be  no  less 
stringent  than  SMCRA,  Alaska  indicated 
that  it  would  have  to  amend  section 
27.21.220  of  the  Alaska  Surface  Coal 
Mining  Control  and  Reclamation  Act  to 
add  subsection  (c)  to  require  prompt 
repair  or  compensation  for  material 
damage  resulting  subsidence,  and 
prompt  replacement  of  water  supplies 
affected  by  underground  coal  mining 
operations.  It  indicated  that  it 
realistically  believed  that  this  statutory 
change  could  be  made  in  the  spring  of 
1996. 

Alaska  concluded  that  it  did  not 
believe  that  it  has  the  statutory  authority 
to  investigate  complaints  of  structural 
damage  or  water  loss  caused  by  under 
coal  mining  operations  after  October  24. 
1992. 

D.  Enforcement  in  Montana 

By  letter  to  Montana  dated  December 
15,  1994.  OSM  requested  information 
from  Montana  that  would  help  OSM 
decide  which  approach  to  take  in 
Montana  to  implement  the  requirements 
of  section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  coimterpart  Montana  program 
provisions  (Administrative  Record  No. 
MT-13-01).  By  letter  dated  March  6. 
1995,  Montana  responded  to  OSM's 
request  (Administrative  Record  No. 
MT-13-02). 

Montana  stated  that  one  underground 
coal  mines  was  active  in  Montana  after 
October  24. 1992.  Montana  stated  that 
its  program  does  not  fully  authorize 
enforcement  of  the  structiu^l  repair  and 
water  replacement  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 

Specifically.  Montana  indicated  that 
(1)  Administrative  Rules  of  Montana 
26.4.911(5).  which  address 
compensation  for  structural  damage 


resulting  from  subsidence,  are  not 
clearly  authorized  by  the  subsidence 
prevention  provisions  of  section  82-4- 
231(10)(f)  of  the  Montana  Strip  and 
Underground  Mine  Reclamation  Act 
(MSUMRA);  (2)  section  82-4-253(2)  of 
MSUMRA  excepts  water  derived  from 
"a  subterranean  stream  having  a 
permanent,  distinct,  and  known 
channel"  from  the  requirement  for 
imderground  coal  miners  to  promptly 
replace  drinking,  domestic,  or 
residential  water  supplies  affected 
underground  coal  mining,  and  |3)  the 
procedural  requirements  of  section  82- 
4-253(2)  of  MSUMRA  would  not,  in 
Montana's  opinion,  result  in  '"prompt" 
replacement  of  water  supplies  adversely 
affected  by  imderground  coal  mining. 

Montana  has  stated  that  statutory 
changes  to  address  these  issues  will 
need  to  be  sought  in  the  next  legislative 
session  in  January  1997.  and  subsequent 
rule  changes  would  follow  adoption  of 
statute  changes.  OSM  has  determined 
that  Montana  has  not  received  or 
investigated  any  citizen  complaints 
alleging  subsidence-related  structural 
damage  or  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24, 1992. 

E.  Enforcement  in  North  Dakota 

By  letter  to  North  Dakota  dated  . 
December  15,  1994,  OSM  requested 
information  from  North  Dakota  that 
would  help  OSM  decide  which 
approach  to  take  in  North  Dakota  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA.  the  implementing 
Federal  regulations,  and/or  the 
counterpart  North  Dakota  program 
provisions  (Administrative  Record  No. 
ND-W-Ol).  By  letter  dated  December 
21.  1994,  North  Dakota  responded  to 
OSM's  request  (Administrative  Record 
No.  ND-W-02). 

North  Dakota  stated  that  no 
underground  coal  mines  were  operating 
in  North  Dakota  after  October  24. 1992. 
North  Dakota's  regulatory-  program  docs 
not  allow  underground  mining  at  the 
present  time.  In  the  event  that  North 
Dakota  received  an  application  for 
underground  mining,  North  E>akota 
would  have  to  revise  its  program  to 
incorporate  counterpart  provisions  to 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 

F  Enforcement  in  Wyoming 

By  letter  to  Wyoming  dated  Decnmber 
15.  1994.  OSM  requested  information 
from  Wyoming  that  would  help  OSM 
decide  which  approach  to  take  in 
Wyoming  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA.  the  implementing  Federal  i 
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regulations,  and/or  the  counterpart 
Wyoming  program  provisions 
(Administrative  Record  No.  VVY-29-01). 
By  letter  dated  January  19. 1995, 
Wyoming  responded  to  OSM's  request 
(Administrative  Record  No.  \VY-29-02). 

Wyoming  stated  that  three 
underground  coal  mines  were  active  in 
Wyoming  after  October  24.  1992. 
Wyoming  indicated  that  existing  State 
program  provision  at  Wyoming  Statutes 
35-11-102  (policy  and  purpose);  35- 
11-406  (permit  applications);  35-11- 
416  (surface  owner  protection);  and  35- 
11—428  (in  situ  mining  permit 
applications);  and  Wyoming  Coal  Rules 
and  Regulations  at  chapter  VI,  section  2 
(general  environmental  performance 
standards);  chapter  VII.  sections  1 
through  4  (underground  mining  permit 
apphcations,  environmental  protection 
performance  standards,  public  notice, 
and  surface  owner  protection);  and 
chapter  XVIll,  section  3  (in  situ  mining 
permit  applications)  are  adequate  State 
counterparts  to  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations. 

Wyoming  explained  that  it  will 
enforce  these  Stale  program  provisions 
in  accordance  with  the  enforcement 
provisions  that  were  in  effect  October 
24.  1992.  Wyoming  has  investigated  one 
citizen  complaint  alleging  subsidence- 
caused  structural  damage  or  water 
supply  loss  or  contamination  as  a  result 
of  underground  mining  operations 
conducted  after  October  24,  1992.  This 
complaint  concerned  subsidence 
damage  to  a  reclaimed  reservoir.  This  is 
a  unique  situation  in  that  the  alleged 
damage  occurred  within  the  permit  area 
of  an  adjacent  surface  coal  mine.  The 
two  mine  operators  have  mutually 
agreed  upon  corrective  measures  and 
have  not  requested  the  State  of 
Wyoming  to  intervene. 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Alaska, 
Montana,  North  Dakota,  and  Wyoming 
to  implement  the  underground  coal 
mine  performance  standards  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and  any  counterpart 
State  provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 


considered  in  OSM's  Pinal  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  m.d.t.  on  April 
21,  1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heaird  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  inSividual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Alaska,  Montana,  North  Dakota,  and 
Wyoming  should  implement  the 
provisions  of  section  720(a)  of  SMCRA. 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  All  such  meetings 
will  be  open  to  the  pubUc  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated:  March  31. 1995. 

Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 
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30  CFR  Parts  904,  918,  936,  and  943 

Arkansas,  Louisiana,  Oklahoma,  and 
Texas  Regulatory  Programs 

agency:  Oftice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Announcement  of  public 
comment  period  and  opportunity  for 
public  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in 
Arkansas.  Louisiana.  Oklahoma,  and 
Texas  underground  coal  mine 
subsidence  control  and  water 
replacement  provisions  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  the  implementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions.  Recent 
amendments  to  SMCRA  and  the 
implementing  Federal  regulations, 
require  that  underground  coal  mining 
operations  conducted  after  October  24. 
1992.  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures.  These  provisions  also  require 
such  operations  to  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 

OSM  must  decide  if  the  Arkansas, 
Louisiana,  Oklahoma,  and  Texas 
regulator}'  programs  (hereinafter 
referred  to  as  the  "States  programs") 
currently  have  adequate  counterpart 
provisions  in  place  to  promptly 
implement  the  recent  amendments  to 
SMCRA  and  the  Federal  regulations. 
After  consultation  with  Arkansas, 
Louisiana.  Oklahoma,  and  Texas  and 
consideration  of  public  comments,  OSM 
will  decide  whether  initial  enforcement 
in  Arkansas,  Louisiana.  Oklahoma,  and 
Texas  will  be  accomplished  through  the 
State  program  amendment  process  or  by 
State  enforcement,  by  interim  direct 
OSM  enforcement,  or  by  joint  State  and 
OSM  enforcement. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.d.t.  on  May  8, 
1995.  If  requested.  OSM  will  hold  a 
public  hearing  on  May  1,  1995. 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Arkansas, 
Louisiana,  Oklahoma,  and  Texas. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4  p.m.,  c.d.t.  on  April  21. 
1995. 
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ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  James  H. 
Moncrief.  Director.  Tulsa  Field  Office  at 
the  address  Usted  below. 

Copies  of  the  applicable  parts  of  the 
State  programs.  SMCRA,  the 
implementing  Federal  regulations, 
biformation  provided  by  Arkansas, 
Louisiana,  Oklahoma,  and  Texas 
concerning  their  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays. 

James  H.  Moncrief,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa,  OK 
74135-6547,  Telephone:  (918)  581- 
5430. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Telephone:  (918)  581-6430. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486,  106  Stat.'2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supphes  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Pohcy  Act  on 
October  24, 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24. 1992. 


B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31,  1995,  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *   *   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24. 1992. 

30  CFR  817.41())  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24. 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31,  1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomphshed  through  the  30  CFR  part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue 

(1)  State  pro-am  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
emd  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  prficess. 


(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24, 1992,  then  - 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817  41(j) 
and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all    ~ 
underground  mining  activities 
conducted  in  the  State  after  October  24. 
1992. 

(4)  State  and  OSM  enforcement.  !f  tho 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(1)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  undergroimd  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(1)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
States  authority  to  enforce  its 
pro\'isions  applies  to  operations 
conducted  on  or  after  some  date  latpr 
than  October  24.  1992,  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121{cl(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24,  1992,  and 
OSM  would  enforce  those  provisions  of 
30  CFR  81 7.41  (j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24. 
1992.  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  nuimbers  (3)  and 
(4)  above.  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State' 
adopts  and  OSM  approves,  imder  30 
CFR  Part  732.  the  State's  counferjwrts  to 
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the  required  provisions.  However, -as 
discussed  in  item  number  (1)  above. 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
fen-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(C)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement.  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage."  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41(j). 
817.121(c)(2)  and  (4).  and  30  CFR  701.5 
for  operations  conducted  after  October 
24.  1992. 

C.  Enforcement  in  Arkansas 

By  letter  to  Arkansas  dated  December 
15.  1994,  OSM  requested  information 
from  Arkansas  that  would  help  OSM 
decide  which  approach  to  take  in 
Arkansas  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA.  the  implementing  Federal 
regulations,  and/or  the  counterpart 
Arkansas  program  provisions 
(Administrative  Record  No.  AR-542). 
By  letter  dated  January  30.  1995. 
Arkansas  responded  to  OSM's  request 
(Administrative  Record  No.  AR-453). 

Arkansas  stated  that  one  underground 
coal  mine  was  active  in  Arkansas  after 
October  24,  1992.  Arkansas  indicated 
that  its  existing  State  law  and  its 
regulations  at  Arkansas  Surface  Coal 
Mining  and  Reclamation  Code 
(ASCMRC)  Sections  779.17.  780.21(e), 


783.17.  784.14,  784.20(c)  816.54,  and 
816.124-U(b)  and  (c)  are  adequate  State 
counterparts  to  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  Arkansas  did  not  indicate 
when  the  existing  State  counterpart 
provisions  went  into  effect.  However. 
Arkansas  did  mdicate  that  it  had  not 
received  any  citizen  complaints  alleging 
subsidence-caused  structural  damage  or 
water  supply  loss  or  contamination  as  a 
result  of  underground  mining 
operations  conducted  after  October  24. 
1992. 

D.  Enforcement  in  Louisiana 

By  letter  to  Louisiana  dated  January 
23.  1995.  OSM  requested  information 
from  Louisiana  that  would  help  OSM 
decide  which  approach  to  take  in 
Louisiana  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA.  the  implementing  Federal 
regulations,  and/or  the  counterpart 
Louisiana  program  provisions 
(Administrative  Record  No.  LA-352).  By 
letter  dated  February  7,  1995.  Louisiana 
responded  to  OSM's  request 
(Administrative  Record  No.  LA-353). 

Louisiana  stated  that  no  underground 
coal  mines  were  operating  in  Louisiana 
after  October  24. 1992.  Louisiana's 
regulatory  program  does  not  allow 
underground  mining  at  the  present  time. 
In  the  event  that  Louisiana  received  an 
application  for  underground  mining. 
Louisiana  would  have  to  revise  its 
program  to  incorporate  counterpart 
provisions  to  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
regulations. 

E.  Enforcement  in  Oklahoma 

By  letter  to  Oklahoma  dated  January 
23.  1995.  OSM  requested  information 
from  Oklahoma  that  would  help  OSM 
decide  which  approach  to  take  in 
Oklahoma  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA.  the  implementing  Federal 
regulations,  and/or  counterpart 
Oklahoma  program  provisions 
(Administrative  Record  No.  OK-965) 
By  letter  dated  February  8.  1995. 
Oklahoma  responded  to  OSM's  request 
(Administrative  Record  No.  OK-966). 

Oklahoma  stated  that  one 
underground  coal  mine  was  active  after 
October  24. 1992.  and  one  underground 
mine  was  constructing  surface  facilities 
as  of  February  8.  1995. 

Oklahoma  indicated  that  the  State 
regulation  at  OAC  460:20-45-47(c) 
(previously  codified  as  section 
817.121(c))  addresses  repair  or 
compensation  of  subsidence-related 
material  damage  to  structures  and 
replacement  of  water  supplies 


contaminated  or  diminished  due  to 
subsidence. 

However.  Oklahoma  indicated  that 
this  regulation  "is  not  as  clearly 
written"  as  the  new  Federal  regulations 
and  that  it  includes  "vague  statements 
*   •   •  regarding  structures,  facilities, 
and  any  drinking,  domestic  or 
residential  water  supplies"  that  will  be 
clarified  once  the  regulation  is  revised 
in  accordance  with  the  new  Federal 
regulations. 

Oklahoma  did  not  indicate  when  the 
State  counterpart  provisions  went  into 
effect.  However.  Oklahoma  stated  that  it 
had  investigated  one  citizen  complaint 
alleging  subsidence-related  damage  for 
underground  mining  operations 
conducted  after  October  24.  1992.  and  it 
issued  a  violation  notice  as  a  result  of 
the  complaint.  OSM  has  determined 
that  the  citizen  complaint  did  not 
involve  structural  damage  or  water 
supply  loss  or  contamination. 

F  Enforcement  in  Texas 

By  letter  to  Texas  dated  January  23. 
1995.  OSM  requested  information  from 
Texas  that  would  help  OSM  decide 
which  approach  to  take  in  Texas  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and/or  the 
counterpart  Texas  program  provisions 
(Administrative  Record  No.  TX-587).  By 
letter  dated  January  26.  1995,  Texas 
responded  to  OSM's  request 
(Administrative  Record  No.  TX-588). 

Texas  stated  that  no  underground  coal 
mines  were  operating  in  Texas  after 
October  24.  1992. 

Texas  stated  that  the  Texas  Surface 
Coal  Mining  and  Reclamation  Act 
currently  has  no  counterpart  to  section 
720  of  SMCRA.  and  its  regulations  at 
section  817.564.  regarding  repair  and 
compensation  for  damages  occurring  to 
buildings  and  other  structures,  and  at 
section  817.521.  regarding  replacement 
of  water  supplies,  have  no  direct 
counterparts  to  OSM's  proposed 
regulations  at  30  CFR  817.121(c)  and 
817.41(k). 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Arkansas. 
Louisiana.  Oklahoma,  and  Texas  to 
implement  the  underground  coal  mine 
performance  standards  of  section  720(a) 
of  SMCRA.  the  implementing  Federal 
regulations,  and  any  counterpart  State 
provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
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support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m..  c.d.t.  on  April  21, 
1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  vkill  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  wiU  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 

cheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
'  %>  do  so,  will  be  heard  following  those 

liho  have  been  scheduled.  The  hearing 
■  ^irill  end  after  all  persons  scheduled  to 
4$peak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Arkansas,  Louisiana,  Oklahoma, 
and  Texas  should  implement  the 
provisions  of  section  720(a)  of  SMCRA. 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  Usted  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


Dated:  March  31,  1995. 

Russell  F.  Price, 

Acting  Assistant  Director.  Western  Support 
Center. 

[FR  Dor.  95-8469  Filed  4-5-95:  8:45  am] 
BILLING  CODE  431(M>5-M 


30  CFR  Parts  906,  931,  and  944 

Colorado,  New  Mexico,  and  Utah 
Regulatory  Programs 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Annoucement  of  public 
comment  period  and  opportunity  for 
public  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Colorado, 
New  Mexico,  and  Utah  underground 
coal  mine  subsidence  control  and  water 
replacement  provisions  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  the  implementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions.  Recent 
amendments  of  SMCRA  and  the 
implementing  Federal  regulations 
require  that  underground  coal  mining 
operations  conducted  after  October  24, 
1992,  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures.  These  provisions  also  require 
such  operations  to  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  undergroimd  coal  mining. 

OSM  must  decide  if  the  Colorado, 
New  Mexico,  and  Utah  regulatory 
programs  (herein  after  referred  to  as  the 
"State  programs"  currently  have 
adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  After  consultation  with 
Colorado,  New  Mexico,  and  Utah  and 
consideration  of  public  comments,  OSM 
will  decide  whether  initial  enforcement 
in  each  of  these  States  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.  on  May  8, 
1995.  If  requested,  OSM  will  hold  a 
public  hearing  on  May  1,  1995, 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions. 


should  be  implemented  in  Colorado, 
New  Mexico,  and  Utah.  Requests  to 
speak  at  the  hearing  must  be  receiwd  hv 
4:00  p.m.,  m.d.t.  on  April  21,  1995. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Thomas 
E.  Ehmett,  Acting  Director,  Albuquerque 
Field  Office  at  the  address  listed  below 

Copies  of  the  applicable  parts  of  the 
Colorado,  New  Mexico,  and  Utah 
programs,  SMCRA,  the  implementing 
Federal  regulations,  information 
provided  by  Colorado,  New  Mexico,  and 
Utah  concerning  their  authority  to 
implement  State  counterparts  to 
SMCRA  and  the  implementing  Federal 
regulations,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Thomas  E.  Ehmett,  Acting  Director. 
Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  NW.,  Suite 
1200.  Telephone:  (505)  766-1486. 
FOR  FURTHER  INFORMAriON  CONTACT: 
Thomas  E.  Ehmett.  Acting  Director, 
Albuquerque  Field  Office,  Telephone: 
(505) 766-1486. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  The  Energy  PoUcy  Act 

Section  2504  of  the  Energy  PoUcy  Act 
of  1992,  Public  Law  102-486,  106  Stat. 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  suppUes  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Pohcy  Act  on 
October  24, 1992.  As  a  result, 
imdergroimd  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
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these  pmvisioMs  for  opirahons 

I  (inducted  after  October  24.  1992 

n  Tlie  Federal  Regulatioms 
Implementing  the  Energy  Policy  Act 

iia  MuxhZU  1995.  OSM 
pruniLil^okxl  regulations  at  30  CFR  Part 
H17  tu  uiipl^metit  the  perfurmaact^ 
-^tujidards  ot  sections  720(a)(1)  and  (2) 
SMCR.A  (6D  FR  1&722-167S1)- 

.10  CFR  S17.121(cU2j  requinis  in  pari 
that 

I  he  pannittae  oust  pfomptly  mpair,  or 
>  iktnpen*»ttthmomnmr  ioi.  moianal  damaice 
ri-sulluig  £mra  tubsidence  causad  to  any  noii- 
( ommercial  building  or  occuptad  htsidantial 
(Ivvnlling  or  structure  related  thereto  that 
.•xJ"!ted  at  the  time  of  mining.  *   *   "The 
rti)uirrmeTTt!t  of  this  paragra()h  apply  only  to 
■.'j|)sidenr«vTHate(i  damage  caused  try 
underjirunnd  mining  activittr*  conduclrd 
ittHrUdober  24. 1992. 

30  CTR  817.41(j)  requires  in  pail  that: 

rhe  pecaittea  mast  prooipUy  replace  any 
drinking,  domestic  or  residential  water 
supply  thatiscontamuialed.  diminished  or 
inturTU[ited  by  andeigrouod  mining  activities 
.  ondiicted  after  October  24.  t<»92.  if  the 
.iffwied  weH  or  spnng  was  m  existence 
liefdrc  the  date  the  regulatory  authority 
rt'ceivad  thapaniit  appbcatton  for  the 

II  tiriliBi  rmstng  thn  ios«,  cuntamhiation  tir 
interruptioa. 

:10  CFR  843  25  provides  that  bv  Itdy 
U.  1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program. 
how  enforcement  of  the  oew 
r«>qiiirpnients  will  be  accomplished.  As 
discussed  beiow.  enfoirement  may  be 
dccooifilistwd  through  the  30  CFR  Pert 
732  State  |»rof>raii)  amendment  process, 
(T  by  State.  OSI4.  or  ^int  State  and 
(JSM  matmommuii  of  the  requirements. 
O.SM  willWhcide  which  of  the  fuDowing 
•'nfoccaaaaN  approaches  to  pursue. 

( 1 )  State  fPjgi'uiii  aawndinent 
firocfsss.  If  the  State's  prcunulgation  of 
rcgulatorv  pirHimons  that  arr 
((nmtnrpart  to  SO  Ci-T(.  817.41(j)  and 
R17.12ti[cMZ)asiminiBeot.  the  number 
and  exteol  of  mnderground  mines  that 
have  D [Wiled  in  the:  State  since  October 
24.  1992.  is  low.  the  numi)er  of 
loniplaints in  tke  State  coDceming 
'ietHtm  72D  of  SMCRA  is  krw.  or  the 
Slate's  invesCif^atiaii  cif  sub&idence- 
rt'lated  oaoaplaiats  has  been  rhr>roiigh 
<ind  complete  as  as  to  assure  pnmtpt 
remodaai  actiaiL,  tkea  OSM  could  decide 
not  to  dmctl^vaiHce  tbe  Federal 
provishaBSia  llw  State  In  this  situatiftn. 
the  State ivnaUvBiancr  its  State 
statahiry  itnd  eesaiatary  pjovicions  once 
it  has  amended  its  prnffEaai  to  be  in 
accordance  with  tke  revised  SK4(3RA 
and  to  be  cnnatstent  with  the  iwised 
Kedegrad  ragaidbms.  Thts  pjxj^ram 
n>vtBion  procesK.  niiicii  is  addressed  in 


the  Federal  regulations  at  30  CFR  Part 
732.  is  commonly  referred  to  as  the 
State  uiupiii  amendment  process. 

(2)  State  enforcement.  If  the  State  hm; 
statutory  or  ragolalory  provisions  in 
place  that  correspond  to  all  of  tiie 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41{j) 
and  817.1Zl(cK2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24.  1992.  then 
the  State  would  eolorce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
rogidatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  6 17.4 KU 
and  •17.121ic)(2).  tben  OSDM  would 
enforce  w\  thei/eotirsty  30  CFR 
817.41(|)  and  817.12Kc)(2)  for  all 
uxMlerground  mioiag  activities 
CQiulucted  in  the  State  after  October  24. 
1992. 

(4)  State  and  OSMenfarcemeat.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  lequirements  of 
the  Federal  •egulations  at  30  CFR 
817.4irO  and  817.1211cM2}  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  muiiag 
activities  conducted  after  October  24. 
1992.  then  the  State  would  eniiorce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisicms  of 
30  CFR  81 7. 41  til  and  817.121(c)|2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.410)  and817.121(cM2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24.  1^2.  the  Stale  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c]l2)  to 
the  extent  tbe  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  a«:tivities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(i)  and  817.121(c)t2)  that 
are  induded  in  the  State  program  but 
are  not  enforceable  back  to  October  24. 
1992.  for  the  lime  peritxl  from  October 
24.  1992.  mrtilthe  effective  date  of  the 
State's  rales. 

A«  cfescribfHi  n\  item  numbers  (3)  and 
(4)  above.  OSM  wottW  directly  enforce 
in  total  «r  in  part  its  Federal  statirtoTT 


or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  Part  732.  the  State's  counterparts  to 
the  required  prtjvisions.  However,  as 
discussed  in  item  nmnber  (1)  above. 
OSM  cmiM  decide  not  to  initiate  direct 
Federal  enfDPcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situatioDS  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(aM2) 
would  not  apply.  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  nolixie  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  imcler  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(cH4)  would  apply.  This 
regulation  Mates  that  if  damage  to  any 
noncommeiT^el  buiWing  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  <letermined  li\ 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  laad  (normally  a  30 
degree  angle  of  draw),  a  njbuttablc 
presumption  exists  that  the  permittee 
c:aused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial bvikling,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replaoement  of  water  supply"  that 
were  adopted  with  the  new 
ujiderground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41{^), 
817.121(c)  (2J  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  Octulmr 
24. 1992. 

C.  Enforcameat  in  Coiomdo 

By  letter  to  Colorado  dated  December 
14.  1994,  OSM  requested  information 
that  would  help  OSM  decide  which 
approach  to  take  in  Colorado  to 
implement  the  reqairements  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and/or  the 
counterpart  Coterado  program 
provisiaKt  (AdrBtni6trativ«  Record  No. 
CO-652)  By  letter  dated  February  23, 
1995.  Colorado  responded  to  OSM's 
request  (Administrative  Record  Nki.  CO- 
661). 

Colorado  stated  that  p)ermits  were 
issued  for  25  imdec^tMrnd  coal  mines 
after  October  24,  1992.  and  11  of  those 
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mines  actually  mined  coal  after  October 
24,  1992. 

Colorado  indicated  that  prior  to  June 
1, 1992,  Colorado  had  in  place  surface 
owner  protection  performance  standards 
at  2  Code  of  Colorado  Regulations  407- 
2,  Rules  4.20.3(1)  and  4.20.3(2)  that 
encompassed  the  requirements  of 
section  720(a)(1)  of  SMCRA.  Rule 
4.20.3(2),  which  contained  requirements 
regarding  an  operator's  obligation  to 
repair  or  compensate  for  material 
damage  or  reduction  in  value  or 
reasonably  foreseeable  use  caused  by 
subsidence  to  surface  structures, 
features,  or  values,  expired  on  June  1, 
1992,  under  Colorado's  "Sunset  Law." 
The  rule  expired  because  Colorado's 
Office  of  Legislative  Legal  Services 
found  during  November  1991  it  was  not 
supported  by  statute.  Colorado 
subsequently  developed  language  for  a 
bill  to  amend  the  Colorado  Surface  Coal 
Mining  and  Reclamation  Act  (the 
Colorado  Act)  and  introduced  the  bill 
during  the  1995  legislative  session.  The 
intent  of  the  bill  is  to  amend  section  34- 
33-121(2)(a)  to  provide  specific 
statutory  support  for  Rule  4.20.3(2). 
Colorado  has  not  yet  formaHv  submitted 
this  amendment  to  OSM  for  review 
under  30  CFR  732.17. 

Colorado  explained  that,  although  the 
specific  language  of  Rule  4.20.3(2) 
expired  during  June  1992,  the  Division 
of  Minerals  and  Geology  has  continued 
since  that  time  to  interpret  its  rules  to 
require  that  mine  operators  are 
responsible  for  repairing  or 
compensating  surface  owners  for 
subsidence-caused  material  damage  to 
structures.  Colorado  based  its  authority 
for  doing  so  on  the  general  provisions  of 
Rule  4.20.3(1)  and  &e  subsidence 
control  plan  mitigation  requirements  of 
Rule  2.05.6(6)(iv). 

Colorado  indicated  that  there  may  be 
a  conflict  between  the  provisions  of 
section  720(a)(2)  of  SMCRA,  which 
requires  prompt  replacement  of 
drinking,  domestic,  or  residential  water 
supplies  adversely  impacted  by 
underground  mining  operations,  and 
Colorado  water  law.  Consequently, 
Colorado  has  requested  an  opinion  from 
the  Colorado  Assistant  Attorney  General 
in  this  regard.  Existing  Colorado  Rule 
4.05.15  requires  operators  to  "*   *   * 
replace  the  water  supply  of  any  owner 
of  a  vested  water  right  which  is 
proximately  injured  as  a  result  of  the 
mining  activities  in  a  manner  consistent 
with  applicable  State  law"  (emphasis 
added). 

For  underground  mining  operations 
conducted  after  October  24,  1992, 
Colorado  has  received  one  complaint 
alleging  subsidence-related  structural 
damage  and  two  complaints  alleging 


subsidence-related  water  supply  loss  or 
contamination.  Colorado  investigated  all 
three  complaints.  Colorado  determined 
the  complaint  alleging  subsidence- 
caused  structural  damage  to  be  without 
basis.  One  of  the  complaints  alleging 
subsidence-related  water  supply  loss  or 
contamination  was  withdrawn,  and  the 
second  is  currently  under  investigation 
by  Colorado. 

D.  Enforcement  in  New  Mexico 

By  letter  to  NeW  Mexico  dated 
December  14,  1994,  OSM  requested 
information  that  would  help  OSM 
decide  which  approach  to  take  in  New 
Mexico  to  implement  the  requirements 
of  section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  New  Mexico  program 
provisions  (Administrative  Record  No. 
NM-725).  By  letter  dated  December  22, 
1994,  New  Mexico  responded  to  OSM's 
request  (Administrative  Record  No. 
NM-726). 

New  Mexico  stated  that  two 
undergroimd  coal  mines  were  active  in 
New  Mexico  after  October  24, 1992. 
New  Mexico  stated  that,  because  its 
existing  provision  at  Coal  Surface 
Mining  Commission  (CSMC)  Rule  80-1- 
20-124  does  not  include  requirements 
no  less  stringent  than  section  720  of 
SMCRA,  it  intended  to  revise  this  rule 
to  read  as  follows: 

Each  person  who  conducts  underground 
mining  which  results  in  subsidence  shall: 

(a)  Promptly  repair,  or  comp)ensate  for, 
material  damage  resulting  subsidence  caused 
to  any  occupied  residential  dwelling  and 
structures  related  thereto,  or  non-commercial 
building  due  to  underground  coal  mining 
op>erations.  Repair  of  damage  shall  include 
rehabilitation,  restoration,  or  replacement  of 
the  damaged  structures. 

Compensation  shall  be  provided  to  the 
owner  and  shall  be  in  the  full  amount  of  the 
diminution  in  value  resulting  from  the 
subsidence.  Compensation  may  be 
accomplished  by  the  purchase,  prior  to 
underground  mining  which  results  in 
damage  of  the  structures,  of  a  noncancellable 
premium-prepaid  insurance  policy. 

(b)  Promptly  replace  any  drinking, 
domestic,  or  residential  water  supply  from  a 
well  or  spring  in  existence  prior  to  the 
application  for  a  coal  mining  and  reclamation 
permit,  which  has  been  affected  by 
contamination,  diminution,  or  interruption 
resulting  from  underground  mining 
operations.  Nothing  in  this  section  shall  be 
construed  to  prohibit  or  interrupt 
underground  coal  mining  operations. 

New  Mexico  did  not  indicate  whether 
it  currently  has  the  authority  within  its 
program  to  investigate  citizen 
complaints  of  structural  damage  or 
water  supply  loss  or  contamination 
caused  by  underground  mining 
operations  conducted  after  October  24, 
1992.  New  Mexico  has  not  received  any 


citizen  complaints  alleging  subsidence- 
related  structural  damage  or  water 
supply  loss  or  contamination  as  a  result 
of  underground  mining  operations 
conducted  after  October  24, 1992.  New 
Mexico  indicated  that  both  of  the 
underground  mines  that  operated  after 
October  24, 1992,  are  located  several 
miles  from  structures  subject  to  the 
Federal  requirements  for  subsidence- 
related  material  damage. 

E.  Enforcement  in  Utah 

By  letter  to  Utah  dated  December  14. 
1994,  OSM  requested  information  that 
would  help  OSM  decide  which 
approach  to  take  in  Utah  to  implement 
the  requirements  of  section  720(a)  of 
SMCRA,  the  implementing  Federal 
regulations,  and/or  the  counterpart  Utah 
program  provisions  (Administrative 
Record  No.  UT-1001).  By  letter  dated 
January  20, 1995,  Utah  responded  to 
OSM's  request  (Administrative  Record 
No.  UT-1015). 

Utah  stated  that  the  number  of 
underground  coal  mines  in  operation 
after  October  24,  1992,  may  be  found  in 
the  past  and  current  grant  applications 
filed  annually  with  OSM.  From  review 
of  these  grant  applications,  OSM 
determined  that  there  are  approximately 
21  underground  mines  that  operated 
after  October  24,  1992. 

As  submitted  to  OSM  on  April  14, 
1994,  and  subsequently  revised  on 
December  14, 1994  (Administrative 
Record  Nos.  UT-917  and  UT-997),  Utah 
proposed  subsidence  material  damage 
provisions  at  Utah  Code  Annotated  40- 
10-18(4)  that  were  intended  to  be 
counterparts  to  the  provisions  to  the 
provisions  of  section  720(a)(1)  of 
SMCRA.  OSM  has  not  yet  published,  in 
accordance  with  30  CFR  Fart  732.17.  a 
final  rule  Federal  Register  notice 
detailing  its  decision  on  die  proposed 
provisions. 

In  its  January  20,  1995,  letter,  Utah 
indicated  that  it  intends  to  promulgate 
by  March  1996  water  replacement 
statutory  provisions  that  are 
counterparts  to  the  provisions  of  section 
720(a)(2)  of  SMCRA. 

Utah  did  not  state  whether  it  has 
authority  to  investigate  citizen 
complaints  of  structural  damage  or 
water  loss  caused  by  underground 
mining  operations  conducted  after 
October  24, 1992.  Utah  indicated  that  it 
did  receive,  investigate,  and  resolve  one 
citizen  complaint  after  October  24, 
1992,  but  it  also  indicated  that  the 
complaint  was  judged  not  to  be  one  that 
the  Energy  Policy  Act  of  1992  revisions 
to  section  720  of  SMCRA  could  remed\ 
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11.  raUic  Canunsnt  Prooe4«r«k 

OSM  is  requesting  public  comxnent  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  nse  in  Colorado. 
Npw  Mexico,  and  Utah  to  implement 
the  underground  coal  mine  performance 
standards  of  section  720(a)  of  SMCRA. 
the  implementing  f^edwal  regulations, 
and  am"  counterpart  State  pro\'isit»Bs. 

.■\.  Written  Comments 

Written  commeiits  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  aad  include  explanations  in 
support  of  the  comnMyiter's 
recomineudatioas  CumnMnls  received 
after  the  Lime  iodicated  under  OATES  or 
ut  locatioAS  other  than  the  Albuquerque 
Field  Office  will  not  nece&sarily  be 
ooQsidcred  in  OSM's  fuial  decision  or 
included  in  the  Administrative  Record. 

R.  Public  Hearing 

Persons  ivishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  pjn..  mst  on  April  21 . 
1995  The  kxation  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
rt!que«ts  an  opportunity  to  testify  at  the 
public  hearing,  the  heartng  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
lime  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ufficJals  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  pubhc  hearing  should  contact 
the  irwiividual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

C.  PubdJc  Ueeting 

If  only  a  few  persons  request  an 
opportunity  to  sp>eak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  wiA  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Colorado.  New  Mexico,  or  Utah 
should  implement  the  provisions  of 
section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  State  provisions,  may 


reqaeBI  a  meeting  by  oontacting  the 
person  list*»H  under  PORFURTMW 
INPOHMATKM  CO^ITACT  All  such  meeting 
will  be  open  to  the  pubhc  and.  if 
po9Bft)le.  notices  of  meetings  wfl!  be 
posted  at  the  locations  listed  under 
AOOWESSCS.  A  \NTit^n  stimmnry  of  each 
meeting  will  t>e  made  a  part  of  the 
Administrative  Record 

Dated;  March  31.  1995. 
Ruaaell  F.  Price. 

Acting  Assistant  Dirrcla.'.  H«t«cn  Suppcirl 

Ct-ntir 
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30  CFR  Parts  915. 9I€.  and  925 

Iowa,  Kansass  and  Missouri  Regulatory 
Programs 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Announcement  of  public 
comment  period  and  opportunity  for 
publk  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Iowa. 
Kansas,  and  Missouri  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  the  implementing 
Federal  regulations,  and/cx  the 
counterpart  State  provisions.  Recent 
amendxnents  to  SMCRA  and  the 
implementing  Federal  regulations 
require  that  undergrmmd  coal  mining 
operations  conducted  after  October  24. 
1992.  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  arnd  to 
occupied  dwellings  and  related 
structures.  These  provtsions  also  require 
such  operations  to  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
OSM  must  deckle  if  Ioims's,  Kansas', 
and  Missouri's  raguiatmy  programs 
(hereinaftw  lufaiiad  to  as  the  "ImvM. 
Kansas,  and  Missouri  programs") 
currently  have  adequate  counterpart 
provisions  in  place  to  promptly 
implement  the  recent  amendments  to 
SMCRA  and  the  Federal  regulations. 
After  consuhation  with  Iowa.  Kansas, 
and  Missouri  and  consideration  of 
public  comments.  OSM  will  decide 
whether  initial  enforcement  in  Iowa. 
Kansas,  and  Missouri  wll  be 
accompli^ed  throu^  the  State  Program 
amendment  process  or  by  State 
enforcement.  In'  interim  direct  OSM 


enforcement,  orbr-  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  pjn..  c.d.L  on  May  8. 
1995.  If  requested.  OSM  will  bold  a 
public  hearing  on  May  1.  1995. 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  am.\ 
the  implementing  Federal  regulations, 
or  the  oounlerpart  State  provisions, 
should  be  implemented  in  Iowa.  Kansas, 
and  Missouri.  Requests  to  speak  at  the 
hearing  must  be  received  by  4;00  p.ni.. 
c.d.t.  on  April  21.  1995. 
ADDWESSES:  Written  oonunonts  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Michael 
C.  Wolfrom.  Acting  Director,  Kansas 
City  Field  Office  at  the  address  listed 
below. 

Copies  of  the  applicable  parts  of  the 
Iowa.  Kansas,  and  Missouri  programs. 
SMCRA.  the  implementing  Federal 
regulations.  infocBiatioD  provided  by- 
Iowa.  Kansas,  aixi  Missouri  conoeming 
their  authority  to  implement  State 
counterparts  to  SMCKA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  pxiblic  review  at  the 
address  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays. 

Michael  C.  Wolfrom.  Acting  Director. 
Kansas  City  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  934  Wyandotte.  Room 
500.  Kansas  City,  MO  64105.  Telephone: 
(«1€)  374-6405! 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom.  Acting  Director. 
Kansas  City  Field  Office.  Telephone: 
(816) 374-6405. 

SUPPl£MENTARY  JNFORMATION: 

I.  Background 

A .  The  Energy  Policy  Ad 

Section  2504  of  the  Energy  Policy  Act 
of  1992.  Pnbhc  Law  102-486.  106  Stat. 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  undergrtnind  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dvrellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  resuh  of 
subsidnncr.  Section  720(aO(2)  requires 


prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24.  1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for.  material  damage 
rt!SLilting  from  subsidence  caused  to  any  non- 
(.onimerciai  building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *   *   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24.  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  fwrmittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24. 1992.  if  the 
affected  well  or  spring  was  in  existence 
iKjfore  the  date  the  regulator^'  authority' 
received  the  fwrmit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31.  1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State.  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCR.^  is  low.  or  the 


State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732.  is  commonly  referred  to  as  thp 
State  program  amendment  procesg. 

(2)  State  enforcement.  If  tne  Stal(e 
does  not  have  any  statutory  or 
regulatory  provisions  in  place  that! 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  81 7.41  (j) 
and  817.121(c)(2),  then  OSM  woujd 
enforce  in  their  ientirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24. 
1992. 

(4)  State  and  OSM  enforcement.  If 
thee  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  tlie  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24. 
1992.  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(20  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory'  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24.  1992.  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24,  1992;  and 
OSM  v\ould  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24. 
1992.  for  the  time  period  fi-om  October 
24. 1992.  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above.  OSM  would  directly  enforce 


in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  part  732.  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  nimaber  (1)  above. 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed.  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary-  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permitt«*e 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement.  OSM  would  also  eiifort:e 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage."  'non- 
commercial building."  "occupied 
dwelling  and  structures  related  thon>to." 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41(i). 
817.121(c)  (2)  and  (4).  and  30  CFR  701.5 
for  operations  conducted  after  October 
24. 1992. 

C.  Enforcement  in  Iowa 

Bv  letter  to  Iowa  dated  December  14. 
1994.  OSM  requested  information  from 
Iowa  that  would  help  OSM  decide 
which  approach  to  take  in  Iowa  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA.  the  implementing 
Federal  regulations,  and/or  the 
counterpart  Iowa  program  requirements 
(Administrati\-e  RJecord  No.  IA-413).  As 
of  March  21.  1995.  Iowa  had  not 
responded  to  OSM's  request. 

OSM  has  determined  that  no 
underground  coal  mines  were  operating 
in  Iowa  after  October  24. 1 992. 

OSM's  review  of  Iowa's  program 
indicates  that  Iowa  has- not  re\  ised  its 
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statute  to  incorporate  counterparts  to 
the  requirements  of  section  720  of 
SMCRA.  Also  OSM's  review  indicates 
that  (1)  at  Iowa  Administrative  Code 
(LAC)  27-40.64(207).  Iowa  incorporated 
30  CFR  817.41  as  it  existed  on  July  1, 
1992.  and  (2)  at  lAC  27-40.64(6).  Iowa 
incorporated  30  CFR  817.121(c)(2)  as  it 
existed  on  July  1. 1992,  except  the 
phrase  "To  the  extent  required  under 
applicable  provisions  of  State  law." 

D.  Enforcement  in  Kansas 

By  letter  to  Kansas  dated  December 
14,  1994,  OSM  requested  information 
from  Kansas  that  would  help  OSM 
decide  which  approach  to  take  in 
Kansas  to  implement  the  requirements 
of  section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  Kansas  program 
requirements  (Administrative  Record 
No.  KS-594).  By  letter  dated  February  3. 
1995,  Kansas  responded  to  OSM's 
request  (Administrative  Record  No.  KS- 
595). 

Kansas  stated  that  no  underground 
coal  mines  were  operating  in  Kansas 
after  October  24.  1992. 

Kansas  indicated  that  at  Kansas 
Administrative  Regulations  (KAR)  47- 
9-l(d)(40),  it  adopted  30  CFR  817.121  as 
it  existed  on  July  1, 1990.  and  is  in  the 
process  of  promulgating  regulations 
adopting  30  CFR  817.121  as  it  was 
written  on  July  1,  1992.  Kansas  stated 
that  this  revised  regulation  will 
authorize  the  repair  of  structural 
damage  caused  by  subsidence  in 
accordance  with  section  720(a)(1)  of 
SMCRA  as  it  existed  on  December  31 , 
1993. 

Kansas  further  indicated  that  it  has 
the  authority  to  investigate  complaints 
concerning  water  loss  through  the 
material  damage  criteria  of  KAR  47-9- 
l(d)(40,  which  adopts  by  reference  30 
CFR  817.121(a).  and  through  its 
hydrologic  balance  regulations  at  KAR 
47-9-l(d)(7),  which  adopts  by  reference 
30  CFR  817.41.  It  further  stated  that  any 
drinking  domestic,  or  residential  water 
supply,  or  other  beneficial  use  as 
defined  by  the  Kansas  Water 
Appropriations  Act,  which  is  impaired 
by  diversion  or  is  otherwise  impaired, 
would  have  to  be  replaced  according  to 
Kansas  Statutes  Annotated  (KSA)  82a- 
706b.  Lastly,  Kartf^  stated  that  any 
waters  of  the  state  Whose  quality  is 
adversely  impacted  will  have  to  be 
cleaned  up  at  the  owner's  expense  as 
provided  for  in  KSA  65-171  et  seq. 

Kansas  concluded  that  the  above- 
discussed  regulations  and  statutes 
adequately  encompass  the  requirements 
of  section  720(a)  of  SMCRA. 


E.  Enforcement  in  Missouri 

By  letter  to  Missouri  dated  December 
14,  1994.  OSM  requested  information 
from  Missouri  that  would  help  OSM 
decide  which  approach  to  take  in 
Missouri  to  implement  the  requirements 
of  section  720(a)  of  SMCRA,  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  Missouri  program 
provisions  (Administrative  Record  No. 
MO-619.  By  letter  dated  February  16, 
1995,  Missouri  responded  to  OSM's 
request  (Administrative  Record  No. 
MO-620). 

OSM  determined  that  no  underground 
coal  mines  were  operating  in  Missouri 
after  October  24. 1992. 

Missouri  stated  that  the  subsidence 
plan  permitting  requirements  at  10 
Missouri  Code  of  State  Regulations 
(CSR)  40-6.120(11)  and  the  performance 
standards  for  subsidence  control  at  10 
CSR  40-3.280  generally  correspond  to 
the  requirements  of  section  720(a)(1)  of 
SMCRA.  In  these  regulations,  Missouri 
requires  the  permit  applicant  to  submit 
a  plan  detailing  steps  to  prevent 
subsidence  damage  or  mitigate  effects  of 
that  damage  to  "structure  or  renewable 
resource  lands."  Missouri  interprets 
"structures  to  broadly  mean  any 
building,  whether  occupied  or 
unoccupied,  and  it  defines  "renewable 
resource  lands"  as  "aquifers  and  areas 
for  the  recharge  of  aquifers  and  other 
underground  waters,  areas  for 
agricultural  or  silviculture  production 
for  food  and  fiber,  and  grazing  lands." 

Missouri  also  stated  that  the 
underground  mining  permit 
requirements  for  alternate  water  supply 
at  10  CSR  40-6.110(8)  and  protection  of 
hydrologic  balance  requirements  at  10 
CSR  4O-6.120(5)(b)3..  together  with  the 
performance  requirements  for  water 
rights  replacement  at  10  CSR  40- 
3.200(14).  generally  correspond  to 
section  720(a)(2)  of  SMCRA. 

Missouri  indicated  that  all  of  the 
above-discussed  regulations  have 
effective  dates  preceding  October  24. 
1992.  and  appear  to  provide  Missouri 
authority  to  enforce  the  provisions  of 
section  720  of  SMCRA. 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Iowa,  Kansas, 
and  Missouri  to  implement  the 
underground  coal  mine  performance 
standards  of  section  720(a)  of  SMCRA, 
the  implementing  Federal  regulations, 
and  any  counterpart  State  provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 


this  notice,  and  include  explanations  in 
support  of  ^he  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Kansas  City 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  c.d.t.  on  April  21, 
1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to' 
discuss  recommendations  on  how  OSM 
and  Iowa,  Kansas,  and  Missouri  should 
implement  the  provisions  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions,  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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Dated:  March  31. 1995 
RiumU  F.  Prka. 

Acting  Assistant  Director.  Western  Support 

Center. 
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BILUNG  COOC  4310-05-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  63 

Former  Spouse  Payments  From 
Retired  Pay 

AGENCY:  Office  of  the  Secretary  of 
Defense.  DoD. 

ACTION:  Proposed  rule;  amendment. 

SUMMARY:  This  proposed  rule  amends 
part  63  of  title  32  of  the  Code  of  Federal 
Regulations  to  reflect  amendments  to 
the  Uniformed  Services  Former 
Spouses'  Protection  Act  and  to  clarify 
the  language  in  §  63.6(c)(8)  concerning 
court  orders  that  provide  for  a  division 
of  retired  pay  by  means  of  a  formula. 
Guidance  implementing  the 
amendments  have  been  incorporated 
into  Volume  7.  Part  B  of  the  DoD 
Financial  Maiiagement  Regulation,  DoD 
7000. 14-R.  but  has  not  been  previously 
published  in  the  Federal  Register. 

DATES:  Comments  must  be  received  June 
6. 1995: 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Deputy 
Director  for  Finance.  Defense  Finance 
and  Accoimting  Service,  1931  Jefferson 
Davis  Highway.  Arlington.  VA  22240- 
5291,  Attention:  Military  Pay 
Directorate. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fiti  Malufau,  (703)  602-5279. 

SUPPLEMENTARY  INFORMATION:  Because  of 
the  large  number  of  comments 
anticipated,  we  do  not  plan  to 
acknowledge  or  respond  to  individual 
comments  but  will  address  the 
comments,  as  appropriate,  in  the 
preamble  of  the  final  rule. 

To  avoid  undue  hardship  on  those 
seeking  to  enforce  support  orders 
providing  for  a  division  of  retired  pay. 
the  Department  of  Defense  will  continue 
to  follow  its  current  implementing 
guidance  with  regard  to  the 
amendments  to  the  Uniformed  Services 
Former  Spouses'  Protection  Act  and. 
effective  April  1, 1995,  will  accept  court 
orders  containing  formulas  that  are 
consistent  with  the  proposed  rule  until 
a  final  rule  is  issued. 


Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Under  Secretary  of  Defense 
(Comptroller)  has  determined  that  32 
CFR  part  63  is  not  a  significant 
regulatory  action.  The  rule  does  not: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act  of  1980"  (5  U.S.C.  601- 
612) 

The  Under  Secretary  of  Defense 
(Comptroller)  has  certified  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
because  it  affects  only  certain  militarj 
members  and  their  former  spouses. 

Public  Law  96-511.  "Paperwork 
Reduction  Act"  (44  U.S.C.  3501-3520) 

The  Under  Secretary  of  Defense 
(Comptroller)  has  certified  that  this 
amendment  of  32  CFR  part  63  does  not 
impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

List  of  Subjects  in  32  CFR  Part  63 

Alimony.  Child  support,  Retirement. 
Uniformed  Services,  Payments  to  former 
spouses.  Military  retired  pay. 

Accordingly,  32  CFR  part  63  is 
proposed  to  be  amended  as  follows: 

PART  63— FORMER  SPOUSE 
PAYMENTS  FROM  RETIRED  PAY 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  10  USC  1408. 

2.  Section  63.6  is  proposed  to  be 
amended  by  adding  the  word  "certified" 
after  the  word  "A"  in  paragraph 
(b)(l)(ii).  by  revising  paragraphs  (b)(5). 
(c)(8)  and  (e),  and  by  adding  a  new 
paragraph  (h)(13)  to  read  as  follows: 

§63.6    Procedures. 

•        •        •        •        • 

(b)  •   •  • 


(5)  The  designated  agent  for  each 
uniformed  service  is: 

(i)  Army,  Navy.  Air  Force  and  Marine 
Corps:  Defense  Finance  and  Accounting 
Service,  Cleveland  Center  (Code  LF),  PO 
Box  998002.  Cleveland.  OH  44199- 
8002. 

(ii)  Coast  Guard:  United  States  Coast 
Guard,  Commanding  Officer  (L).  Pay 
and  Personnel  Center.  444  Quincy 
Street.  Topeka.KS  66683-3591.  ' 

(iii)  Public  Health  Service:  Office  of 
General  Counsel.  Department  of  Health 
and  Human  Service,  Room  5362.  330 
Independence  Avenue,  SW, 
Washington.  DC  20201. 

***** 

(0  *  •  • 

(8)  The  court  order  shall  require 
payment  of  child  support  or  alimony  or. 
in  the  case  of  a  division  of  property, 
provide  for  the  payment  of  an  amount 
of  disposable  retired  or  retainer  pay. 
expressed  as  a  dollar  amount  or  as  a 
percentage.  Court  orders  specifying  a 
percentage  or  fraction  of  disposable 
retired  pay  shall  be  construed  as  a 
percentage  or  a  fraction  of  disposable 
retired  pay.  A  court  order  that  provides 
for  a  division  of  retired  pay  by  means 
of  a  formula  wherein  the  elements  of  the 
formula  are  not  specifically  set  forth  or 
readily  apparent  on  the  face  of  the  court 
order  will  not  be  honored  unless 
clarified  by  the  court.  For  orders  served 
on  or  after  April  1. 1995.  an  exception 
to  requiring  such  a  clarif\  ing  order  will 
be  made  only  if  in  accordance  with 
(c){8)  (i).  (ii)  and  (iii)  of  this  section: 

(i)  The  order  otherwise  qualifies  for 
direct  payment  but  the  parties  are 
divorced  when  the  member  is  on  active 
duty.  In  that  situation,  where  the 
pertinent  court  order  is  expressed  in 
terms  of  a  formula  and  the  element 
missing  from  that  formula  is  the 
member's  years  of  service,  then  the 
designated  agent  will  supply  the 
member's  years  of  service  in  terms  of 
whole  months  to  arrive  at  a  percentage 
of  disposable  pay  due  the  former 
spouse.  Partial  months  of  ser\  ice  will  l»e 
dropped.  The  member's  service  that  is 
creditable  for  retirement  percentage 
multiplier  purposes  (See  Chapter  1. 
Section  C  of  DoD  Financial  Management 
Regulation.  DoD  7000.14-R.  Volume  7, 
Fart  B ')  will  be  used  in  all  formulas.  In 
the  case  of  reserve  members,  points 
earned  during  the  membw's  marriage 
must  be  contained  in  the  court  order. 
The  designated  agent  will  supply  total 
retirement  points  earned  by  a  reservist 


'  Copies  may  be  obuinad  from  the  Deputy 
Director  for  Fiiuace.  Defense  Finance  and 
Accounting  Service.  1031  Jefferson  IDevis  Highyay. 
Arlington.  Virginia  22240-5291.  Attention:  M.litary 
Pav  Directorate. 
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if  that  element  is  missing  bom  the 
formula.  The  formula  will  be  computed 
based  on  the  member's  service  for 
retirement  multiplier  or  points  and 
carried  out  to  four  decimal  places. 

(ii)  The  order  otherwise  qualifies  for 
direct  payment  but  the  parties  are 
divorced  when  the  member  is  on  active 
duty  and  the  pertinent  court  order 
awarding  the  former  spouse  a  portion  of 
the  member's  retired/retainer  pay  is 
expressed  in  terms  of  a  hypothetical 
retired  pay  amount — one  that  is 
conditional  or  based  upon  the 
occurrence  of  certain  facts  and/or 
events.  No  application  will  be  processed 
by  the  designated  agent  in  the  absence 
of  a  clarifying  order  where  the 
hypothetical  retired  pay  amount  is  to  be 
based  upon  retired/retainer  pay  due  the 
member  at  the  time  of  divorce  and  the 
divorce  occurs  prior  to  the  member's 
retirement  eligibility  (at  least  IS  or  20 
years  of  service)  unless  the  hypothetical 
retired  pay  amount  is  contained  in  the 
order  or  is  based  on  15  or  20  years  of 
service.  All  hypothetical  awards  will  be 
computed  on  the  basis  of  the  member's 
retired  pay  at  the  time  of  retirement  (as 
explained  in  paragraph  (c](8)(iii)  of  this 
section)  and,  if  the  order  also  provides 
for  the  same  percentage  of  cost-of-living 
adjustments,  will  be  converted  to  a 
percentage  of  current  disposable  pay.  If 
the  hypothetical  contained  in  the  court 
order  does  not  provide  for  the  same 
percentage  of  cost-of-living  adjustments, 
then  payments  will  be  made  in  a  fixed 
dollar  amount  only.  As  noted  in  this 
section,  the  formula  will  be  carried  out 
to  four  decimal  places. 

(iii)  Example.  A  court  order  awards 
the  former  spouse  25%  of  the  member's 
monthly  retired/retainer  pay  of  a  retired 
rank  of  Captain  with  20  years  of  service 
to  include  the  same  percentage  of  cost- 
of-living  increases.  The  member  later 
retires  after  25  years  of  service  as  a 
Major.  The  monthly  retired  pay  of  a 
Captain  with  20  years  of  service  equals 
$1,000.00  and  the  monthly  retired  pay 
of  a  Major  with  25  years  of  service  is 
$1,100;  $1,000.00  divided  by  $1,100.00 
equals  909091.  This  amount  (.909091) 
multiplied  by  25%  (amount  of  former 
spouse  award)  it  .2272.  This  22.72% 
award  is  proportionately  the  same  share 
as  the  25%  award  in  the  court  order 
except  it  is  expressed  in  terms  of  the 
member's  actual  rather  than 
hypothetical  retirement  pension. 

Uv)  Except  for  years  of  service  or  date 
of  retirement,  as  well  as  hypothetical 
retired  pay  amounts  mentioned  in 
paragraphs  (c)(8)  (i)  and  (ii)  of  this 
section,  in  order  to  be  honored  without 
the  necessity  of  obtaining  a  subsequent 
clarifying  order  from  the  court, 
pertinent  court  orders  must  contain  a 


fixed  dollar  amount  or  a  percentage  of 
disposable  pay  that  can  be  computed 
using  the  qualifying  court  order  alone 
without  reference  to  any  facts  or  values 
external  to  the  court  order  dividing  the 
member's  retired/retainer  pay. 
•        •        •        *        • 

(e)  Limitations.  (1)  Divorces, 
dissolutions  of  marriage,  annulments, 
and  legal  separations  that  became 
effective  before  February  3.  1991.  Upon 
proper  service,  a  member's  retired  pay 
may  be  paid  directly  to  a  former  spouse 
in  the  amount  necessary  to  comply  with 
the  court  order,  provided  the  total 
amount  does  not  exceed: 

(i)  Fifty  percent  of  disposable  retired 
pay  for  all  court  orders  and 
garnishments  paid  under  this  part. 

(ii)  Sixty-five  percent  of  disposable 
retired  pay  for  all  court  orders  and 
garnishment  actions  paid  under  this 
part  and  garnishments  paid  under  42 
U.S.C.  659. 

(2)  Divorces,  dissolutions  of  marriage, 
annulments,  and  legal  separations  that 
become  effective  on  or  after  February  3. 
1991.  Upon  proper  service,  a  member's 
retired  pay  may  be  paid  directly  to  a 
former  spouse  in  the  amount  necessary 
to  comply  with  the  court  order, 
provided  the  total  amount  does  not 
exceed: 

(i)  Fifty  percent  of  disposable  retired 
pay  for  all  court  orders  and  garnishment 
actions  paid  under  this  part. 

(ii)  Sixty-five  percent  of  the 
remuneration  for  employment  as 
defined  under  42  U.S.C.  659  and  662  for 
all  court  orders  and  garnishments  under 
this  part  and  garnishments  paid  under 
42  U.S.C.  659. 

(3)  Disposable  retired  pay.  Disposable 
retired  pay  is  the  gross  pay  entitlement, 
including  renounced  pay,  less 
authorized  deductions.  Disposable 
retired  pay  does  not  include  annuitant 
payments  under  10  U.S.C.  Chapter  73. 
For  court  orders  issued  on  or  before 
November  14, 1986,  (or  amendments  to 
such  court  orders),  disposable  retired 
pay  does  not  include  retired  pay  of  a 
member  retired  for  disability  under  10 
use.  Chapter  61.  The  authorized 
deductions  are: 

(i)  For  divorces,  dissolutions  of 
marriage,  annulments,  and  legal 
separations  that  become  effective  before 
Februarys.  1991: 

(A)  Amounts  owed  to  the  United 
States. 

(B)  Amounts  required  by  law  to  be 
deducted  from  member's  pay. 

(C)  Fines  and  forfeitures  ordered  by  a 
court-martial. 

(D)  Amounts  waived  in  order  to 
receive  compensation  under  Title  5  or 
38  of  the  United  States  Code. 


(E)  Federal  employment  taxes  and 
income  withheld  to  the  extent  that  the 
amount  is  consistent  with  member's  tax 
liability,  including  amounts  for 
supplemental  withholding  under  26 
U.S.C.  3402{i)  when  the  member 
presents  evidence  to  the  satisfaction  of 
a  designated  agent  that  supports  such 
withholding.  State  employment  taxes 
and  income  taxes  when  the  member 
makes  a  voluntary  request  for  such 
withholding  from  retired  pay  and  the 
Uniformed  Services  have  an  agreement 
with  the  State  concerned  for 
withholding  from  retired  pay. 

(F)  Premiums  paid  as  a  result  of  an 
election  under  10  U.S.C.  Chapter  73.  to 
provide  an  annuity  to  a  spouse  or 
former  spouse  to  whom  payment  of  a 
portion  of  such  member's  retired  pay  is 
being  made  pursuant  to  a  court  order 
under  this  part. 

(G)  The  amount  of  the  member's 
retired  pay  under  10  U.S.C.  Chapter  61 
computed  using  the  percentage  of  the 
member's  disability  on  the  date  when 
the  member  was  retired  (or  the  date  on 
which  the  member's  name  was  placed 
on  the  temporary  disability  retired  list), 
for  court  orders  issued  after  November 
14.  1986. 

(ii)  For  divorces,  dissolutions  of 
marriage,  annulments,  and  legal 
separations  that  become  effective  on  or 
after  February  3, 1991: 

(A)  Amounts  owed  to  the  United 
States  for  previous  overpayment  of 
retired  pay  and  for  recoupment  required 
by  law  resulting  from  entitlement  to 
retired  pay. 

(B)  Forfeitures  of  retired  pay  ordered 
by  court-martial. 

(C)  Amounts  waived  in  order  to 
receive  compensation  under  Title  5  or 
38  of  United  States  Code. 

(D)  Premiums  paid  as  a  result  of  an 
election  under  10  U.S.C.  Chapter  73  to 
provide  an  annuity  to  a  spouse  or 
former  spouse  to  whom  payment  of  a 
portion  of  such  member's  retired  pay  is 
being  made  pursuant  to  a  court  order 
under  this  part. 

(E)  The  amount  of  member's  retired 
pay  under  10  U.S.C.  Chapter  61 
computed  using  the  percentage  of  the 
member's  disabiUty  on  the  date  when 
the  member  was  retired  (or  the  date  on 
which  the  member's  name  was  placed 
on  the  temporary  disability  retired  list). 
*        •        •        •        • 

(h)*  *  • 

(13)  For  divorces,  dissolutions  of 
marriage,  annulments,  and  legal 
separations  that  become  effective  on  or 
after  February  3, 1991,  payments  to  a 
former  spouse  for  a  division  of  property 
are  excluded  in  determining  a  member's 
gross  wages  concerning  retired  pay. 


Dated:  March  31, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  95-8408  Filed  4-5-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  58 

IAD-FRL-5183-2] 

National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide) — Proposal  of  Part  51  and  Part 
58  implementation  Strategies 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Armouncement  of  the  public 
hearing  and  notice  of  availability. 

SUMMARY:  The  EPA  is  announcing  the 
public  hearing  on  the  proposal  of  the 
implementation  options  for  the  national 
ambient  air  quality  standard  (NAAQS) 
for  sulfur  oxides  (sulfur  dioxide)  (SO2) 
published  on  March  7, 1995.  The  EPA 
is  also  announcing  the  availability  of  a 
supplement  to  the  Regulatory  Impact 
Analysis  (RIA)  for  the  proposed  changes 
to  the  NAAQS  for  SO2.  The  supplement 
includes  additional  analysis  on  the  costs 
of  the  section  303  option  in  the  previous 
proposal. 

DATES:  Written  comments  must  be 
received  on  or  before  June  5,  1995,  and 
a  public  hearing  on  the  proposed  rule 
will  be  held  on  May  16,  1995  beginning 
at  9:00  a.m. 

ADDRESSES:  Submit  written  comments 
on  the  proposed  action  on  40  CFR  parts 
51  and  58  (duplicate  copies  preferred)  to 
the  Air  and  Radiation  Docket 
Information  Center  (6102),  Room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  Attn:  Docket  No.  A-94-55,  401 
M  Street  SW.,  Washington,  DC  20460. 
This  docket  contains  supporting 
information  used  in  developing  the 
proposed  rule,  and  is  located  in  the  Air 
and  Radiation  Docket  Information 
Center  of  the  U.S.  Environmental 
Protection  Agency,  South  Conference 
Center,  Room  M-1500,  401  M  Street 
SW.,  Washington  DC  20460.  The  docket 
may  be  inspected  between  8:30  a.m.  and 
3:30  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying. 

The  public  hearing  will  be  held  at  the 
U.S.  Environmental  Protection  Agency's 
Environmental  Research  Center 
Auditorium,  86  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27711. 
FOR  FURTHER  INFORMATION  CONTACT:  Part 
51  Notice — Laura  D.  McKelvey,  Air 


Quality  Strategies  and  Standards 
Division  (MD-15),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5497.  Part  58  Notice— David  Lutz, 
Emissions  Monitoring  and  Analysis 
Division  (MD-14),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5476.  The  supplemental  RIA — Allyson 
Siwik,  Air  Quality  Strategies  and 
Standards  Division  (MD-15),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-7775. 

SUPPLEMENTARY  INFORMATION:  On 
November  15,  1994.  at  59  FR  58958, 
EPA  proposed  three  options  for  changes 
to  the  NAAQS  for  SO2.  On  March  7, 
1995,  at  60  FR  12492,  EPA  proposed  in 
the  Federal  Register  the  requirements 
for  implementing  the  alternative 
measures  and  changes  in  the  SO2 
ambient  air  surveillance  network.  That 
document  requires  that  written 
comments  on  the  proposed  options  for 
changes  to  parts  51  and  58  to  implement 
changes  in  the  SO2  standard  be 
submitted  to  EPA  by  June  5,  1995. 
Today's  action  announces  the 
availability  of  the  supplement  to  the 
RIA  for  the  changes  to  the  SO2  NAAQS 
and  the  public  hearing  on  the 
implementation  plan  and  ambient  air 
quality  surveillance  network  for  April 
13, 1995. 

Individuals  planning  to  make  oral 
presentations  at  the  hearing  should 
notify  Laura  D.  McKelvey  at  the  above 
address  at  least  7  days  prior  to  the  date 
of  the  hearing.  Oral  presentations  will 
be  limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  (duplicate  copies  preferred) 
should  be  submitted  to  the  appropriate 
docket  at  the  above  address. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  copying  during  normal  working 
hours  at  the  Air  and  Radiation  Docket 
Information  Center  (6102),  Room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

List  of  Subjects  in  40  CFR  Part  51 

Air  pollution  control.  Carbon 
monoxide.  Lead,  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Sulfur  oxides. 

List  of  Subjects  in  40  CFR  Part  58 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Reporting  and  recordkeeping 
requirements. 


Dated:  March  28. 1995 
Mary  D.  Nichols, 

Assistant  Administrator/or  Airattd 

Radiation. 

(PR  Doc.  95-8206  Filed  4-5-95;  8:45  am) 
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40  CFR  Part  86 
IFRL-5185-1] 
RIN  2060-AE27 

Revisions  to  the  Federal  Test 
Procedure  for  Emissions  From  Motor 
Vehicles 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  On  April  19  and  20, 1995,  the 
Environmental  Protection  Agency  (EPA) 
will  hold  a  public  hearing  in  Ann  Arbor, 
Michigan,  to  receive  comments  from 
interested  parties  on  the  Proposed 
Regulations  for  Revisions  to  the  Federal 
Test  Procedure  for  Emissions  from 
Motor  Vehicles,  published  in  the 
Federal  Register  on  February  7. 1995 
(60  FR  7404). 

DATES:  Comments  on  the  published 
proposal  (60  FR  7404)  will  be  accepted 
through  May  20, 1995.  The  public 
hearing  will  be  held  on  April  19, 1995. 
from  10:00  a.m.  until  5:00  p.m.  and  on 
April  20,  1995,  from  8:00  a.m.  until  5:00 
p.m. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-92- 
64,  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  No.  A-92-64. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:30  a.m.  and  5:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 

The  pubUc  hearing  will  be  held  at  the 
Towsley  Auditorium,  Morris  Lawrence 
Building,  Washtenaw  Community 
College,  4800  East  Huron  River  Drive, 
Ann  Arbor,  Michigan.  This  facility  can 
be  reached  from  exit  no.  39  on  U.S. 
Route  23  by  going  east  on  Geddes  Rd., 
then  south  on  Dixboro  Rd.,  then  east  on 
Huron  River  Drive.  A  map  is  available 
by  mail  or  fax  by  calling  the  EPA  at 
(313) 668-4384. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Markey,  Certification  Division,  U.S. 
Environmental  Protection  Agency, 
National  Vehicle  and  Fuel  Emissions 
Laboratory.  2565  Plymouth  Road,  Ann 
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Arbor.  Michigan.  48105.  Te 

(313)  668-^534   Fax  (313)  741-7860. 

SUFPLEMBnAAV  MKtfMAHON: 

I.  B«GkgrouiMl 

On  February  7. 1995.  EPA  published 
a  Notice  of  Proposed  RuFemaking 
(NPRM)  in  the  Federil  Register  that 
proposed  additions  snd  revisions  to  the 
tailpipe  emissions  portions  of  the 
Federal  Test  Procedure  (FTP)  fior  ligbl- 
duty  vehicles  and  light-duty  tnicks  (60 
FR  7404).  Interested  parties  should 
consult  that  notice  and/or  the  public 
docket  lor  a  detailed  deacriptian  and 
background  of  the  proposal.  The 
primary  element  of  that  NPRM  was  a 
Supplemental  Federal  Test  Procedure 
(SFTP)  designed  to  address 
shortcomings  with  the  current  FTP  in 
the  representation  of  aggressive  driving 
bihMriav  (hiph  speed  and/or  hi^h 
maeaimitkmtU  la^  speed  fluctuations, 
driving  behavior  following  startup,  air 
conditioning,  and  inlai  ■leiliitft-duration 
periods  wbaveAesngtaM  is  turned  off. 
An  elemaiit  of  the  pnipgMd  SFTP  that 
also  would  aSect  tha  cepveirttonal  FTP 
is  a  new  sat  of  requirements  design«d  to 
more  accurately  reflect  real  road  forces 
on  the  test  dynamometer.  The  Agency 
also  proposed  ensiaiiaB  ■*««»***^t  far 
the  new  cootrol  araaa  with  a  specified 
phaae-iD  period  for  these  standards. 

II.  PobUc  Participation 

A.  Coaunents  and  the  Public  Docket 

The  Agency  welcomes  comments  on 
all  aspects  of  thia  propoaad  rulemaking. 
All  comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section. 
DodtSt  Not  A-9i2-64  (see  A0MC8SES). 
ComBaalsts  who  wish  to  submit 
proprietary  iniormatian  for 
consideratioo  should  clearly  sepcoate 
such  information  from  otiier  comments 
by: 

•  Labeling  proprietary  information 
"Confidential  Btwiness  Information" 
and 

•  Sending  proprietary  information 
directly  to  the  contact  person  hsted  (see 
FOR  RWTHER  WRWMATKW  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprietary  information  is 
not  inadvertently  pUced  in  the  docktn. 
If  a  commcntsr  wants  EPA  to  use  a 
submission  labeled  as  conhdentia) 
buslnaaa  iniiarmation  aa  part  of  the  basis 
for  the  final  rule,  then  a  ooa- 
confldantial  vcrsioo  of  the  document. 
which  summarizes  the  key  data  or 
information,  chn^ild  be  cent  to  the 
docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 


procedures  set  forth  in  40  CFR  Part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  the  submission  may  be 
made  available  to  the  pubhc  without 
notifying  the  conunenters. 

B.  Fubiic  Hearing 

Anyone  wishing  to  present  testimony 
about  this  proposal  at  the  public  heving 
(see  DATES)  should,  if  possible,  notify 
the  contact  person  (see  fom  FumHER 
INFORIfUnON  COWTACT)  at  leest  seven 
days  prior  to  the  day  of  the  hearing.  The 
contact  person  should  be  given  an 
estimate  of  the  time  reqoiired  for  the 
presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  bsttring  for  scheduling 
those  who  have  not  notified  the  contact 
earlier.  This  testimony  will  be 
scheduled  on  a  first-come,  first -served 
basis,  and  will  follow  the  testimony  that 
is  arranged  in  advance. 

The  Agency  recommends  that 
multiple  copies  of  the  statement  or 
material  to  be  presented  be  brought  to 
the  hearing  for  distribution  to  EPA  and 
members  of  the  audience.  In  addition, 
EPA  would  find  it  helpful  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
at  least  one  week  before  the  scheduled 
hearing  date.  This  Is  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  in  this  notice. 

The  official  records  of  the  bearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submissions  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-92-64  (see 
AOOMESSES). 

The  bearing  will  be  conducted 
informally,  and  technical  niies  of 
evidence  will  not  apply.  Written 
transcripu  of  the  hearing  will  be  made 
and  a  copy  thereof  placed  in  the  pubbc 
docket.  Anyone  desiring  to  purchase  a 
copy  of  the  transcript  should  make 
individual  arrangements  with  the  court 
reporter  recording  the  proceeding. 

Dated:  March  29,  1995. 
Mary  O.  Mdmts. 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  95-«503  Filed  4-5-95;  8:45  ami 

aiLUNo  cooe  aeso-so-p 


40  CFR  Part  781 
[OPPTS-66009B;  FRL-«»«8-fJ 
RIN  2070-VKC01 

Disposal  of  Polychlorlnated  Biphenyls 
(PCBs);  Extension  of  Comment  Period 
and  Notice  of  Informal  Hearing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period 
and  rescheduling  of  informal  hearing. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule  to 
amend  its  mles  under  the  Toxic 
Substances  Control  Act  (TSCA)  for 
polychlorinated  biphenyls  (PCBs), 
which  was  pubhshed  in  the  Federal 
Register  on  December  6,  1994  |59  FR 
62788].  As  a  result  of  this  extension, 
EPA  is  also  rescheduling  the  public 
hearing  for  this  same  rule. 
DATES:  Written  comments  must  be 
received  or  postmarked  by  May  5, 1995. 
The  informal  public  hearing  will  take 
place  on  Tuesday.  )une  6,  1995.  from 
9:00  a.m.  to  5KX)  p.m.  If  necessary,  the 
hearing  will  be  extended  to  9.30  p.m., 
and  it  may  also  be  continued  the 
following  day.  Wednesday,  June  7. 
1995.  beginning  at  9:00  a.m.  Written 
requests  to  participate  in  the  hearing 
must  be  received  or  postmarked  by  May 
15.  1995. 

addresses:  All  comments  should  be 
identified  with  the  document  control 
number  (OPPTS-66009A),  and 
submitted  m  triplicate  to  TSCA  Docket 
Receipt  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agencv.  Rm.  E-G99. 401  M 
St.,  SW..  Washington,  DC  20460.  The 
hearing  mil  be  held  at  the  Sheraton 
Crystal  City  Hotel,  1800  )e£Ferson  Davis 
Highway,  Arfington,  Virginia  22202, 
telephone  (703)  486-1  111   Requests  to 
participate  in  the  informal  public 
hearing  should  be  sent  to:  Record  and 
Hearing  Clerk,  Operations  Branch,  Mail 
Code  7404.  Environmental  Protection 
Agency.  401  M  Si.,  SW  .  WashingtOTi. 
DC  20460.  See  SUPPI^MENTARY 
INFORMATION  for  the  type  of  information 
that  must  be  included  in  the  request  and 
who  may  participate.  Requests  for  a 
waiver  to  participiate  in  the  informal 
hearing  by  those  organizations  that  dk) 
ruit  file  main  comments  must  be  sent  to 
the  Record  and  He«mnp  Clerk. 
FOR  FURTHER  INFOfMATlON  COWTACT: 
James  Willis,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-543B.  Envirenmemal 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  Telephone: 
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(202)  554-1404,  TDD:  (202)  554-0551, 
FAX:  (202)  554-5603  (document 
requests  only). 

SUPPLEMENTARY  INFORMATION:  On 
December  6,  1994,  EPA's  Office  of 
Pollution  Prevention  and  Toxics 
published  a  proposed  rule  [59  FR 
62788]  to  amend  its  rules  under  TSCA 
for  PCBs.  Changes  proposed  by  EPA 
would  affect  the  disposal,  marking. 
storage,  use,  reporting  and 
recordkeeping  requirements  for  PCBs. 
Written  comments  on  the  proposed  rule 
were  to  be  received  on  or  before  April 
6, 1995.  EPA  received  a  request  seeking 
a  30-day  extension  of  the  public 
comment  period  because  the  length  and 
complexity  of  the  proposal  required 
additional  time  to  develop  comments. 
EPA  believes  that  providing  an 
additional  30  days  to  prepare  written 
comments  is  reasonable,  and  is  granting 
the  request.  Written  comments  must 
now  be  received  by  EPA  or  postmarked 
on  or  before  May  5, 1995.  EPA  is 
requesting  comment  on  the  proposed 
rule  only  to  the  extent  that  it  would 
amend  or  change  existing  regulations. 
EPA  is  not  soliciting  comment  on 
provisions  of  existing  regulations  that 
would  not  be  changed  by  this  proposal. 
Unit  V  of  the  preamble  to  the  proposed 
rule  [59  FR  62788]  explains  how 
commenters  may  make  claims  of 
business  confidentiality  for  information 
included  in  comments.  In  the  March  10, 
1995.  Federal  Register  [60  FR  13095] 
EPA  announced  that  an  informal  public 
hearing  on  the  proposed  rule  would  be 
held  on  May  2  and  3.  1995.  As  a  result 
of  the  extension  of  the  written  comment 
period.  EPA  must  reschedule  this 
hearing.  Provisions  at  40  CFR  part  750 
require  the  informal  hearing  for  main 
comments  to  be  held  at  least  2  weeks 
after  the  close  of  the  written  comment 
period.  Accordingly,  EPA  has 
rescheduled  the  hearing  for  June  6  and 
7,  1995. 

Each  person  or  organization  desiring 
to  participate  in  the  informal  hearing 
shall  file  a  written  request  to  participate 
with  the  Record  and  Hearing  Clerk  (see 
ADDRESSES  above).  The  request  shall  be 
received  on  or  before  May  15. 1995. 
Persons  or  organizations  that  have 
already  submitted  requests  to 
participate  in  response  to  the  March  10 
notice  are  assumed  by  EPA  to  want  to 
participate  at  the  rescheduled  hearing, 
and  they  need  not  resubmit  their 
requests. 

The  request  shall  include:  (1)  A  brief 
statement  of  the  interest  of  the  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  be 
addressed;  (3)  an  estimate  of  the  time 
required  (not  to  exceed  15  minutes);  and 


(4)  if  the  request  comes  from  an 
organization,  a  nonbinding  list  of  the 
persons  to  take  part  in  the  presentation. 
Due  to  the  expected  number  of  speakers, 
comments  must  be  limited  to  15 
minutes.  An  organization  that  has  not 
filed  main  comments  on  the  rulemaking 
will  not  be  allowed  to  participate  in  the 
hearing,  unless  a  waiver  of  this 
requirement  is  granted  by  the  Record 
and  Hearing  Clerk  (see  ADDRESSES 
above)  or  the  organization  is  appearing 
at  the  request  of  EPA  or  under  subpoena 
(40  CFR  750.6(a)).  The  complete 
procedures  for  this  informal  hearing  are 
identified  in  40  CFR  part  750,  subpart 
A,  and  are  summarized  in  the  March  10, 
1995  [60  FR  13095]  hearing  notice. 

List  of  Subjects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances,  Labeling.  Polychlorinated 
biphenyls,  Reporting  and  recordkeeping 
requirements. 

Dated;  March  31. 1995. 

Joseph  S.  Carra. 

Direction.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  95-8501  Filed  4-5-95;  8:45  am] 

BILLING  CODE  6S60-50-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[1.0.  032295C] 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Public  Hearings  on  Draft 
Amendment  11 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  10  public  hearings  on  Draft 
Amendment  11  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
Draft  Amendment  11  will  address  a 
variety  of  reef  fish  management 
measures. 

DATES:  Written  comments  on  Draft 
Amendment  11  will  be  accepted  until 
May  3, 1995.  Public  hearings  will  be 
held  in  April.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and  times 
of  the  hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to.  and  copies  of  the  draft 


amendment  are  available  from,  Mr. 
Steven  M.  Atran.  Gulf  of  Mexico  Fisherj' 
Management  Council,  5401  West 
Kermedy  Boulevard.  Suite  331,  Tampa, 
FL  33609  (FAX:  813-225-7015).  Pubhc 
hearings  will  be  held  in  Florida,  Texas, 
Alabama,  Mississippi,  and  Louisiana. 
See  SUPPLEMENTARY  INFORMATION  for 
locations  of  the  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  Issues  that 
will  be  addressed  in  Draft  Amendment 
11  include:  Proposed  modifications  of 
the  FMP  regulatory  framework 
procedure  for  the  annual  specification 
of  total  allowable  catch  (including 
changes  in  procedures),  the  definition  of 
optimum  yield,  and  the  criteria  for 
specifying  the  length  of  a  stock  recovery 
program  for  overfished  reef  fish  species; 
permitting  issues  (including  dealer  and 
vessel  permit  conditions),  transferability 
provisions,  implementation  of  a  new 
vessel  permit  moratorium  for  the 
fishery,  and  piermits  for  charter  vessels 
and  headboats;  allovring  hook-and-line 
harvest  of  reef  fish  by  shrimp  vessels: 
issues  related  to  enforceability  of  reef 
fish  regulations;  changes  to  amberjack 
size  and  bag  limits  and  a  commercial 
seasonal  closure;  changes  to  gagAslack 
grouper  and  red  snapper  size  limits;  and 
an  aggregate  bag  limit  for  reef  fish. 

The  hearings  are  scheduled  from  7 
p.m.  to  10  p.m.  as  follows: 

1.  Monday,  April  17, 1995— NMFS 
Panama  City  Laboratory'.  Conference 
Room,  3500  Delwood  Beach  Road, 
Panama  City.  FL  32408; 

2.  Monday.  April  17.  1995— Hohday 
Inn  Beachside.  3841  North  Roosevelt 
Boulevard.  Key  West.  FL  33040; 

3.  Tuesday.  April  18,  1995— Our  Lady 
Star  of  the  Sea.  Parish  Hall.  705 
Longoria,  Port  Isabel.  TX~78578: 

4.  Tuesday.  April  18. ,1995 — Orange 
Beach  Community  Center,  27301  Canal 
Road,  Orange  Beach.  AL  36561; 

5.  Tuesday,  April  18.  1995 — Ramada 
Airport  Hotel,  5303  West  Kennedy 
Boulevard,  Tampa,  FL  33609; 

6.  Wednesday,  April  19.  1995— 
University  of  Texas.  Visitor's  Center 
Auditorium,  750  Charmel  View  Drive. 
Port  Aransas,  TX  78373; 

7.  Wednesday,  April  19. 1995—1.  L. 
Scott  Marine  Education  Center  & 
Auditorium,  115  East  Beach  Boulevard 
(U.S.  Highway  90).  Biloxi.  MS  39530; 

8.  Thursday,  April  20, 1995— Holiday 
Inn  on  the  Beach,  5002  Seawall 
Boulevard.  Galveston,  TX  77551; 

9.  Monday,  April  24.  1995— Venice 
Fire  House.  Highway  23.  Venice.  LA 
70091;  and 
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10.  Tuesday.  April  25.  1905 — Larom 
Regional  Park.  VenaiUes  Room.  2001 
East  5th  Street.  Larose.  LA  70373. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  )ulie  Krabe  (see 
AOORESSes)  by  April  10. 1995. 

Dated:  March  31.  1996. 
David  S.  Qrvstia, 

Acting  Dinetor.  Office  of  Fisheries 
ConsenfOtion  and  Management.  Notional 
Kkume  Fisheries  Service. 
IFR  Doc  95-«39e  Pilwi  4-5-95:  8:45  ana) 
•N.UMO  COM  3Sta-2>-r 


50  CFR  Part  675 

p.D.  03309SA) 

Groundflsh  of  the  Bering  Sea  ar>d 
Aleutian  latand  Area;  Chum  Salmon 
Savings  Area 

AGENCY:  National  Mahxxe  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  35  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Copies  of  the 
amendment  may  be  obtained  from  the 
Council  (see  AOORESSES). 
DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  May  30. 1995. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802  Attn:  Lori  Gravel,  or  deUvered  to 
the  Federal  Building,  709  West  9th 
Street.  Juneau.  AK.  Copies  of 
Amendment  35  and  the  environmental 
■aaenment/regulatory  impact  review/ 
initial  regulatory  flexibility  anah'sis 
prepared  for  the  amendment  are 
available  from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510;  telephone.  907- 
271-2809. 

FOR  FURTHER  IHFORMATIOH  CO^TTACT:  Kaja 
Brix,  907-5bf>-7228. 

SUf>Pt.EMENTARY  INfORMATtON:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 


requires  that  each  Regional  Fishery 
Management  Council  submit  any  FMP 
or  amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  NMFS.  upon  receiving 
an  FMP  or  amendment,  immediately 
pubhsh  a  document  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

If  approved.  Amendment  35  would 
establish  an  area  closed  to  Fishing  with 
trawl  gear  from  August  1  through 
August  31,  and  after  August  31.  upon 
attainment  of  a  42,000  nonchinook 
salmon  limit,  through  October  14.  This 
area,  the  Chum  Salmon  Savings  Area,  is 
in  the  Bristol  Bay  area  of  the  Bering  Sea. 
It  is  intended  to  reduce  nonchinook 
(chum)  salmon  bycalch  in  the  B*»ring 
Sea  nonroe  pollock  fishery. 

Authority:  16  U  S.C.  1801  et  seq 
Dated:  March  31,  1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  95-8391  Filed  3-31-95;  4K)9  pm| 
BH.LINO  coot  Wia-0-r 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  31,  1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or    > 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses:  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-\V  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202) 
690-2118. 

Revision 

•  Consolidated  Farm  Service  Agency 
Supplemental  Qualifications  Statement 
FAS-1010 

Individuals  or  households;  252 

responses;  1,008  hours 
Patricia  A.  Carter.  (202)  720-5267 

•  Food  and  Consumer  Service 

WIG  Farmer's  Market  Nutrition  Program 
(FMNP)  Aimual  Financial  Report, 
FMNP  Recipient  Report,  and  FMNP 
Regulation 

FNS-683  (Financial  Report),  FNS-203 
(Recipient  Report)  State,  Local  or 
Tribal  Government;  1,120  responses; 
5,952  hours 


Debra  Utting  (703)  305-2998 

•  Rural  Economic  &  Community 
Development 

7  CFR  1945-A,  Disaster  Assistance 

(General) 
Business  or  other  for-profit;  Farms; 

State.  Local,  or  Tribal  Government; 

1,000  responses;  783  hours 
Jack  Holston,  (202)  720-9736 

Extension 

•  Animal  &  Plant  Health  Inspection 
Service 

Domestic  Quarantines 

PPQ  Forms  527,  530,  537,  540,  543,  586 

Individuals  or  households;  Business  or 
other  for-profit;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government;  1,005,331  responses; 
98,910  hours 

Sid  Cousins,  (301)  734-8247 

•  Rural  Economic  &  Community 
Development 

7  CFR  1940-G,  Environmental  Program 

FmHA  1940-20 

Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  State,  Local  or 
Tribal  Government;  5,380  responses; 
57,120  hours 

Jack  Holston.  (202)  720-9736 

•  Rural  Economic  &  Community 
Development 

7  CFR  1980-G,  Nonprofit  National 
Corporations  Loan  and  Grant  Program 

FmHA  1980-60-61.  and  63 

Business  or  other  for-profit;  Non-for- 
profit  institutions;  State.  Local  or 
Tribal  Government;  354  responses; 
487  hours 

Jack  Holston,  (202)  720-9736 

New  Collection 

•  Office  of  Communications 
Team  USDA  AmeriCorps  National 

Service  Participant  Application 
AD-1099 
Individuals  or  households;  4,000 

responses;  2,000  hours 
Ronald  N.  De  Munbrun.  (202)  690-3894 

Reinstatement 

•  Rural  Utilities  Ser\'ice 

Report  of  Compliance  and  Participation 

RUS  Form  268 

Individual  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  3,680  responses;  1,233 
hours 


Regina  Claiborne,  (202)  720-9507. 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
IFR  Doc.  95-8423  Filed  4-5-95:  8:45  ami 

BH.UNG  COOE  3410-01-M 

Agricultural  Marketing  Service 

(No.  LS-95-005) 

Notice  of  Upcoming  Soyt>ean  Producer 
Poll 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  announcing  a  producer 
poll  to  be  held  on  July  26, 1995,  to 
determine  if  soybean  producers  support 
the  conducting  of  a  refund  referendum 
on  whether  refiinds  should  continue 
under  the  Soybean  Promotion,  Research, 
and  Consumer  Information  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  AMS,  USDA,  Room  2624-S; 
P.O.  Box  96456;  Washington.  D.C. 
20090-6456.  Telephone  number  202/ 
720-1115. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act)  (7 
U.S.C.  6301  et.  seq.).  the  U.S. 
Department  of  Agriculture  is  conducting 
the  required  producer  poll  on  July  26, 
1995. 

Both  registration  and  signing  of  the 
poll  to  request  a  refund  referendum  will 
be  held  on  July  26. 1995,  at 
Consolidated  Farm  Service  Agency 
(CFSA)  (formerly  the  Agricultural 
Stabilization  and  Conservation  Ser\'ice 
(ASCS))  county  offices. . 

Absentee  forms  may  be  requested  by 
mail  or  in  person  from  June  19  through 
July  14, 1995,  from  county  CFSA  offices 
located  in  or  ser\'ing  the  county  where 
the  producer  resides.  Completed  forms 
must  be  postmarked  or  returned  in 
person  no  later  than  July  14, 1995. 

Producers  who  certify  that  they 
produced  soybeans  between  September 
1, 1991.  and  June  1.  1995,  are  eligible 
to  reque.st  a  refund  referendum  by 
participating  in  the  producer  poll.  Only 
those  producers  who  want  to  request 
that  a  refund  referendum  be  held  are 
asked  to  participate. 
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The  purpose  of  the  poll  is  to 
determine  whether  eligible  producers 
favor  the  conducting  of  a  refund 
referendum  on  the  continuance  of 
payments  of  refunds  under  the  Soybean 
Promotion  and  Research  Order.  If  at 
least  20  percent  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  of  the  381.000  producers 
nationwide  participate  in  the  f>oll,  a 
refund  referendum  will  be  held  within 
1  year  from  that  determination.  Refunds 
would  continue  until  the  referendum  is 
held.  If  results  of  the  poll  indicate  that 
a  referendum  is  not  supported,  refunds 
would  be  discontinued  upon  that 
determination. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  made  in 
connection  with  the  producer  poll  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0581- 
0093. 

Authority:  7  U.S.C  6301-6311. 
Dated:  March  31. 1995. 
L4)n  Hatamiya, 

Administrator. 

|FR  Doc.  95-8427  Filed  4-5-95;  8;45  am) 

BILUNO  COOC  3410-02-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Joseph  Jeno  Nandory 

In  the  Federal  Register  of  Thursday, 
March  23.  1995,  the  Bureau  of  Export 
Administration  published  an  Order  at 
15285.  This  notice  is  being  published  to 
provide  the  address  of  the  respondent  in 
that  order.  The  address  is  as  follows: 
Joseph  Jeno  Nandory,  5178  Ganado 
Drive.  Las  Vegas.  Nevada  89103. 

Dated:  March  30. 1995. 
John  Despres, 

Assistant  Secretary  of  Export  Enforcement. 
|FR  Doc.  95-8487  Filed  4-5-95;  8:45  am) 

BILLING  COOe  3S1»-0T-M 


Foreign-Trade  Zones  Board 
[Docket  10-05] 

Foreign-Trade  Zone  143,  Sacramento, 
CA;  Application  for  Subzone  Status  C. 
Ceronix,  Inc.  (Video  Monitors),  Auburn, 
CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Sacramento, 
grantee  of  FTZ  143.  requesting  special- 
purpose  subzone  status  at  the  gaming/ 


recreational  machine  video  monitor 
manufacturing  plant  of  C.  Ceronix,  Inc. 
(Ceronix),  in  Auburn, California 
(Sacramento  Customs  port  of  entry 
area).  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  March  28, 1995. 

The  Ceronix  plant  (45,000  sq.  ft.  on 
3.6  acres)  is  located  at  12265  Locksley 
Lane,  Auburn,  California,  some  35  miles 
east  of  Sacramento.  The  facility  (46 
employees)  is  used  to  manufacture  hi- 
resolution  (VGA)  video  monitors  for 
electronic  gaming  and  recreational 
machines  (e.g.,  bowling  tallies,  lottery, 
poker).  Foreign-sourced  components 
(approx.  60%  of  product  value)  include 
printed  circuit  boards,  transformers, 
capacitors,  resistors,  semiconductor 
devices,  integrated  circuits,  certain 
cathode  ray  tubes,  conductors,  fasteners 
and  miscellaneous  items  for  gaming/ 
recreational  machines.  The  cathode  ray 
tubes  are  limited  to  those  classified 
under  HTS  8540.30  (duty  rate— 5.4%). 
The  finished  products  are  classified 
under  HTS  headings  for  gaming/ 
recreational  machines  (HTS  9504 — duty 
free)  or  data  processing  machines  (HTS 
8471— duty  rates:  0-4.4%).  Some  30 
percent  of  the  finished  products  are 
exported. 

Zone  procedures  will  exempt  Ceronix 
from  Customs  duty  payment  on 
materials  used  for  its  export  production. 
On  its  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rate 
applicable  to  finished  products  (0- 
4.4%)  rather  than  the  rates  otherwise 
applicable  to  components  (duty  rates:  0- 
9.8%).  The  application  indicates  that 
zone  savings  will  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  6, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  20.  1995). 
A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Customs  Service,  Enforcement 
Office,  P.O.  Box  214666,  Sacramento, 
CA  95821 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716. 14th  &  Pennsylvania  Avenue. 
NW..  Washington.  DC  20230. 

Dated:  March  30. 1995. 
John  J.  Da  Ponte.  Jr.. 

Executive  Secretary. 

jFR  Doc.  95-8512  Filed  4-5-95;  8:45  ami 
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International  Trade  Administration 
IA-570-838] 

Notice  of  Postponement  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Honey  From  the  People's 
Republic  of  China  (PRC) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Karla  Whalen, 
Office  of  Antidumping  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202)  482-4136  or 
(202)  482-6309.  respectively. 

POSTPONEMENT  OF  FINAL  DETERMINATION: 

The  China  Chamber  of  Commerce  for 
Foodstuffs,  Native  Produce  and  Animal 
By-products  Importers  and  Exporters 
(the  Chamber),  and  28  individual 
Chinese  exporters,  respondents  in  this 
proceeding,  represent  a  significant 
proportion  of  exports  of  honey  from  the 
PRC  to  the  United  States.  On  March  17, 
1995.  the  Chamber  and  the  28 
individual  Chinese  exporters  requested 
that  the  Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination  in 
accordance  with  section  735(a)(2)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Pursuant  to  19  CFR  353.20(b).  if 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the 
merchandise  under  investigation 
request  an  extension  subsequent  to  an 
affirmative  preliminary  determination, 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request.  Such  is  the  case  with' the 
respondents  in  this  investigation. 
Accordingly,  we  are  postponing  our 
final  determination  as  to  whether  sales 
of  honey  from  the  PRC  have  been  made 
at  less  than  fair  value  until  not  later 
than  August  2,  1995. 

This  notice  is  published  piu^uant  to 
section  735(d)  of  the  Act  and  19  CFR 
353.20(b)(2). 


Dated:  March  30. 1995. 
Susan  G.  EaKnnan. 

Assistant  Secretary  for  Import 

Administration. 

IFK  Doc  95-8509  Filed  4-5-95:  8:45  ami 
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I A-1 00-002] 

Notice  of  Price  Determination,  Uranium 
from  Kazakhstan,  Kyrgyzstan,  and 
Uzbekistan 

AGENCY:  International  Trade 
Administration.  Import  Admini.stration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  IV.C.l.  of 
the  antidumping  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  and  Uzbekistan,  the 
Department  calculated  a  price  for 
uranium  of  $12.06/lb.  On  the  basis  of 
this  price,  the  export  quota  for  uranium 
pursuant  to  Section  IV.A.  of  the  Uzbek 
and  Kyrgyz  agreements  is  zero.  The 
oxport  quota  for  uranium  pursuant  to 
Section  IV.A.  of  the  Kazakhstani 
agreement,  as  amended  on  March  27. 
1995.  is  500.000  lbs.  for  the  period  April 
1.  through  September  30, 1995.  Exports 
pursuant  to  other  provisions  of  the 
agreements  are  not  affected  by  this 
price. 

EFFECTIVE  DATE:  April  1.  1995. 
FOR  FURTHER  INFORMATION  O^ITACT: 
Maureen  Price  or  Beth  Chaletki,  Office 
of  Agreements  Compliance,  Import 
.'\drainistration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  &  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-0159  or  (202)  482- 
2.'^12.  respectively. 

PRICE  CALCULATION: 

Background 

Section  IV.C.l.  of  each  agreement 
specifies  that  the  Department  of 
Commerce  (DOC)  will  issue  its  obser\'ed 
market  price  on  April  1, 1995,  and  use 
it  to  determine  the  quota  applicable  to 
exports  from  the  various  republics 
during  the  j>eriod  April  1.  1995  to 
September  30,  1995. 

Calculation  Summary 

Section  IV.Cl.  of  each  agreement 
specifies  how  the  components  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Pri(»  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 
.he  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long- 


term  market  price,  the  Department 
utilized  the  weighted  average  long-term 
price  as  determined  by  the  Department 
on  the  basis  of  information  provided  by 
market  participants  and  a  simple 
average  of  the  UPIS  Base  Price  for  the 
months  in  which  there  were  new 
contracis  reported. 

Our  letters  to  market  participants 
provided  a  contract  summary  sheet  and 
directions  requesting  the  submitter  to 
report  his/her  best  estimate  of  the  future 
price  of  merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S.  dollars  per  pound 
U.iOs  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  Department  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  2.65  percent, 
which  was  derived  from  a  rolling 
average  of  the  annual  GNP  Implicit 
Price  Deflator  index  from  the  past  four 
years.  The  Department  used  the  base 
quantities  reported  on  the  summary 
sheet  for  the  purpose  of  weight- 
averaging  the  prices  of  the  long-term 
contracts  submitted  by  market 
participants.  We  then  calculated  a 
simple  average  of  the  UPIS  Base  Price 
and  the  longer-term  price  determined  by 
the  Department. 

Weighting 

The  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
and  domestic  supplier  purchases,  as 
reported  by  the  Energy  Information 
Administration  (EIA),  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  In  this  instance,  we  have 
used  purchase  data  from  the  period 
1989-1992,  as  in  the  previous 
determination.  During  this  p>eriod,  the 
spot  market  accounted  for  31.39  percent 
of  total  purchases,  and  the  long-term 
market  for  68.61  percent.  We  were  not 
able  to  include  data  from  the  1993  EIA 
Uranium  Industry  Annual  because  it  has 
been  withheld  due  to  its  proprietan* 
nature. 

Calculation  Announcement 

The  Department  determined,  using 
the  methodology'  and  information 
described  above,  that  the  observed 
market  price  is  $12.06.  This  reflects  an 
average  spot  market  price  of  $9.57. 
weighted  at  31.39  percent,  and  an 
average  long-term  contract  price  of 
$13.19,  weighted  at  68.61  percent.  Since 
this  price  is  below  the  $13.00/lb. 
minimum  expressed  in  Appendix  A  of 
the  Uzbek  and  Kyrgyz  agreements,  there 
will  be  no  quota  under  Section  IV.A.  of 
the  agreements  available  to  these 
.  republics  for  the  period  April  1, 1995  to 
September  30, 1995  However,  since  this 


price  is  above  the  Sl2.00/lb.  minimum 
expressed  in  Appendix  A  of  the 
amended  Kazakhstani  agreement, 
Kazakhstan  receives  a  quota  of  500.00(1 
lbs.  for  the  period  April  1.  1995  tn 
September  30. 1995. 

Comments 

Consistent  with  the  Department's 
letters  of  interpretation  dated  February 
22, 1993.  we  provided  interested  parties 
our  preliminary  price  determination  on 
March  10, 1994.  We  received  no 
comments. 

We  have  determined  that  the  obsened 
market  price  for  uranium  is  $12.06/lb. 
The  Department  invites  parties  to 
provide  pricing  information  for  use  in 
the  next  price  determination.  Any  such 
information  should  be  provided  for  the 
record  and  should  be  submitted  to  the 
Department  by  September  5.  1995 

Dated:  March  30. 1995 
Paul  L.  Joffie. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-8510  Filed  4-5-95:  8:45  ami 

BILUNG  CODE  3S1»-OS-M 


[C-557-8063 

Extruded  Rubber  Thread  From 
Malaysia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  September  8. 1994.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminar\ 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on 
extruded  rubber  thread  from  Malaysia. 
We  have  now  completed  this  review 
and  determine  the  bounty  or  grant 
during  the  period  January- 1.  1992 
through  December  31. 1992  to  be  3.30 
perc;ent  ad  valorem  for  all  companies. 
EFFECTIVE  DATE:  April  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Chris  Jimenez.  Office 
of  Countervailing  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14lh  Street  and  Constitution 
Avenue  NW..  Washington.  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8, 1994.  the 
Department  published  in  the  Federal 
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Register  (59  FR  46392)  the  preliminary 
results  of  its  administrative  review  of 
the  countervaihng  duty  order  on 
extruded  rubber  thread  from  Malaysia 
(57  FR  38472;  August  25.  1992).  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from  the 
Government  of  Malaysia  (GOM), 
respondent,  and  North  American 
Rubber  Thread,  petitioner. 

The  period  of  review  is  January  1, 
1992  through  December  31. 1992  and 
affects  entries  made  on  or  after  March 
31. 1992  and  before  April  28, 1992.  and 
all  entries  made  on  or  after  August  25, 
1992  through  December  31.  1992.  For  an 
explanation  of  entries  covered,  see  the 
"Final  Results  of  Review"  section  of  this 
notice. 

This  review  involves  four  companies: 
Heveafil  Sdn.  Bhd.  (Heveafil).  Filmax 
Sdn.  Bhd.  (Filmax).  Rubberflex  Sdn. 
Bhd.  (Rubberflex).  and  Filati  Lastex 
Elastofibre  Sdn.  Bhd.  (Filati).  The 
review  covers  the  following  programs: 

(1)  Pioneer  Status. 

(2)  Export  Credit  Refinancing  (ECR). 

(3)  Abatement  of  Income  Tax  Based 
on  the  Ratio  of  Export  Sales  to  Total 
Sales. 

(4)  Abatement  of  Five  Percent  of  the 
Value  of  Indigenous  Malaysian 
Materials  Used  in  Exports. 

(5)  Industrial  Building  Allowance. 

(6)  Double  Deduction  for  Export 
Promotion  Expenses. 

(7)  Rubber  Discount  Scheme. 

(8)  Investment  Tax  Allowance. 

(9)  Abatement  of  Five  Percent  of 
Taxable  Income  Due  to  Location  in  a 
Promoted  Industrial  Area. 

(10)  Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales. 

(11)  Double  Deduction  of  Export 
Credit  Insurance  Payments. 

(12)  Abatement  of  Taxable  Income  of 
Five  Percent  of  Adjusted  Income  of 
Companies  Due  to  Capital  Participation 
and  Employment  Policy  Adherence. 

(13)  Preferential  Financing  for 
Bumiputras. 

After  consideration  of  the  GOM"s 
comments  on  the  preliminary  results  of 
review,  the  Department  has  recalculated 
the  cash  deposit  to  account  for  the 
elimination  of  the  Abatement  of  Five 
Percent  of  the  Value  of  Indigenous 
Malaysian  Materials  Used  in  Exports 
Program.  In  addition,  the  Department 
recalculated  the  post -shipment 
financing  benefits  to  account  for  its 
inadvertent  omission  of  certain 
transactions.  Accordingly,  the 


Department  determines  the  total  bounty 
or  grant  from  all  programs  under  review 
to  be  3.30  percent  ad  valorem  for  all 
companies. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  extruded  rubber  thread 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm.  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm.  which  is  0.056  inch 
or  18  gauge,  in  diameter.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  number 
4007.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Calculation  of  Country-Wide  Rate 

We  calculated  the  bounty  or  grant  on 
a  country-wide  basis  by  first  calculating 
the  bounty  or  grant  for  each  company 
subject  to  the  administrative  review.  We 
then  weight-averaged  the  bounty  or 
grant  received  by  each  company  using 
as  the  weight  its  share  of  total  Malaysian 
extruded  rubber  thread  exports  to  the 
United  States,  including  all  companies, 
even  those  with  de  minimis  or  zero 
bounties  or  grants.  We  then  summed  the 
individual  companies'  weight-averaged 
bounties  or  grants  to  determine  the 
bounty  or  grant  fi"om  all  programs 
benefitting  extruded  rubber  thread 
exports  to  the  United  States.  Since  the 
country-wide  rate  calculated  using  this 
methodology  was  above  de  minimis,  as 
defined  by  19  CFR  355.7  (1994).  we 
proceeded  to  the  next  step  and 
examined  the  total  bounty  or  grant 
calculated  for  each  company  to 
determine  whether  individual  company 
bounty  or  grant  differed  significantly 
from  the  weighted-average  country-wide 
rate,  pursuant  to  19  CFR  35S.22(d)(3).  In 
calculating  the  individual  company 
rates  described  above,  only  one  rate  was 
calculated  for  Heveafil  and  Filmax 
because  Heveafil  and  Filmax  were 
related  parties. 

None  of  the  companies  received 
aggregate  bounties  or  grants  which  were 
significantly  different  within  the 
meaning  of  19  CFR  355.22(d)(3)(i). 
Therefore,  the  country-wide  rate  is 
based  on  the  weighted-average  aggregate 
bounties  or  grants  received  by  the 
companies  subject  to  this  review. 

Analysis  of  Comments 

Comment  J:  The  GOM  alleges  that  the 
Department  initiated  the  original 
investigation  pursuant  to  Section 


303(a)(2)  of  the  Act,  and,  therefore,  the 
Department  can  impose  countervailing 
duties  under  this  section  only  if  there  is 
an  injury  determination  by  the 
International  Trade  Commission  (ITC). 
(The  FTC  discontinued  its  injury 
determination  under  Section  303(a)(2) 
because  the  duty-free  status  of  nibber 
thread  from  Malaysia  was  terminated.) 
The  GOM  contends  that  without  an 
injury  determination,  the  Department 
had  no  authority  to  issue  a 
countervailing  duty  order  and  to  require 
the  bonds  or  cash  deposits.  The  GOM 
further  maintains  that  the  Department 
cannot  simply  transfer  the  jurisdiction 
for  an  investigation  from  Section 
303(a)(2)  to  Section  3X)3(a)(l)  without 
issuing  a  public  notice  that  it  intends  to 
proceed  with  the  investigation  under  a 
different  statutory  provision.  See, 
Certain  Textile  Mill  Products  and 
Apparel  from  Turkey  (50  FR  981 7; 
March  12,  1987);  Certain  Textile  Mill 
Products  and  Apparel  from  the 
Philippines  (50  FR  1195;  March  26. 
1985)  and  Certain  Textile  Mill  Products 
and  Apparel  from  Indonesia  (50  FR 
9861;  March  12,  1985).  Furthermore, 
because  there  was  no  initiation  notice  or 
a  preliminary  determination  under 
section  303(a)(1).  a  final  determination 
under  that  section  was  not  appropriate. 
If  Commerce  wanted  to  prot:eed  with 
the  inve.stigation.  it  was  required  to  re- 
initiate under  the  appropriate  provision. 
Petitioner  argues  that  the  Department 
has  previoJBly  rejected  the  GOM's 
claims  and.  therefore,  they  merit  no 
more  consideration. 

Department's  Position:  The  GOM's 
challenge  to  the  Department's  authority 
to  issue  the  order  is  untimely. 
Challenges  to  the  issuance  of  an  order 
must  be  filed  within  30  days  of  the  date 
the  order  is  published.  The 
countervailing  duty  order  on  extruded 
rubber  thread  from  Malaysia  was 
published  on  August  25.  1992.  The 
GOM  voluntarily  withdrew  a  timely- 
filed  complaint  challenging  the  order  on 
these  same  grounds.  The  GOM's  attempt 
to  reverse  that  challenge  in  this 
proceeding  is  untimely- 
Comment  2:  The  GOM  contends  that 
the  Department  overstated  the  benefit 
received  under  the  ECR  program  in  its 
administrative  review.  The  GOM  argues 
that  the  Department  must  use  the  "cost 
of  funds"  to  the  government  as  the 
benchmark  as  required  by  item  "k"  of 
the  Illustrative  List  of  Export  Subsidies 
annexed  to  the  Subsidies  Code,  and  the 
appropriate  "cost  of  funds"  is  the  90- 
day  rate  for  government  bonds.  The 
GOM  asserts  that  if  the  Department 
instead  uses  the  cost  to  the  recipient  as 
a  benchmark,  it  should  continue  its  past 
practice  and  use  the  bankers' 


acceptances  (BA)  rates  because  they  are 
identical  to  ECR  financing  in  terms  of 
risk,  maturity  and  purpose.  The  GOM 
further  contends  that  the  Department 
should  interpret  the  "predominant" 
form  of  financing  as  the  most 
comparable  form  of  financing.  It  asserts 
that  it  makes  no  sense  to  compare  trade 
financing  to  other  financing  such  as 
short-term  loans  and  overdrafts. 
Furthermore,  if  the  Department  uses  the 
weighted-average  of  commercial  rates,  it 
should  account  for  the  differences  in  the 
terms  of  financing. 

Petitioner  argues  that  it  is  the 
Department's  practice  to  use  the    . 
national  average  short-term  borrowing 
rate.  It  further  argues  that  companies 
cannot  borrow  at  the  government 
borrowing  rate;  therefore,  "cost  of 
funds"  to  the  government  is  an 
improper  benchmark. 

Department's  Position:  We  disagree 
with  the  GOM.  The  Illustrative  List 
identifies  common  forms  of  export 
subsidies  but  does  not  necessarily 
instruct  the  Department  how  to  value 
them.  The  Department  has  a 
longstanding  practice  of  valuing  the 
benefit  to  the  recipient  rather  than  the 
cost  to  the  government  for  the  purpose 
of  calculating  countervailing  duty  rates. 

The  Department's  practice  is  to  use 
the  rate  for  the  predominant  form  of 
short-term  financing  in  the  country 
under  review  as  the  benchmark  for 
short-term  loans.  See.  Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments  (59 
FR  23380;  May  31,  1989)  (Proposed 
Rules).  Where  there  is  no  single 
predominant  source  of  short-term 
financing  in  the  country  in  question,  the 
Department  may  use  a  benchmark 
composed  of  the  interest  rates  for  two  or 
more  sources  of  short-term  financing  in 
the  country  in  question.  See.  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Steel  Wire  Rope  from  Thailand 
(56  FR  46299;  September  11,  1991).  BAs 
constitute  an  extremely  small 
percentage  of  short-term  financing  in 
Malaysia  and.  therefore,  it  would  be 
inappropriate  to  use  the  BA  rates  as  a 
benchmark. 

At  verification,  the  GOM  provided  the 
Bank  Negara  Malaysia  Quarterly 
Bulletin,  which  listc  the  commercial 
bank  base  lending  (BLR)  rates  prevailing 
during  the  review  period.  The  rates 
ranged  from  9.97  percent  to  10.29 
percent.  According  to  commercial  bank 
officials,  the  banks  add  a  1.00  to  2.00 
percent  spread  to  the  BLR. 

Therefore,  we  have  determined  that  it 
is  appropriate  to  continue  to  use  the 
average  of  the  commercial  BLR  rates 
published  in  Bank  Negara  Malaysia 


Quarterly  Bulletin,  plus  an  average  1.5 
percent  spread,  as  a  benchmark,  in 
accordance  with  section  355.44(b)(3)(i) 
of  the  Department's  Proposed  Rules. 

Comment  3:  The  GOM  argues  that 
both  Heveafil  and  Filmax  specifically 
excluded  U.S.  exports  from  the 
calculation  of  eligibility  for  the  pre- 
shipment  export  financing.  In  addition, 
the  GOM  claims  that  the  two  companies 
did  not  use  funds  from  exports  to  the 
United  States  to  repay  any  of  the  pre- 
shipment  loans.  The  GOM  claims  that  in 
a  similar  situation,  the  Department 
concluded  that  exports  to  the  United 
States  did  not  receive  benefits  from 
short-term  financing.  See,  Suspension  of 
Countervailing  Duty  Investigation; 
Certain  Forged  Steel  Crankshafts  from 
Brazil  (52  FR  28177,  28179;  July  28, 
1987)  [Brazilian  Crankshafts 
Suspension  Agreement].  Therefore,  the 
GOM  maintains  that  the  companies 
received  no  benefit  with  regard  to  U.S. 
shipments. 

Petitioner  argues  that  the  exclusion  of 
U.S.  exports  from  the  eligibility 
calculation  did  not  affect  benefits 
received  and,  therefore,  the  Department 
should  dismiss  the  GOM's  claim. 

Department's  Position:  The  GOM 
provides  ECR  financing  based  on  export 
performance.  The  explicit  purpose  of 
this  program  is  to  promote  the  export  of 
manufactured  and  approved  agricultural 
products.  Two  types  of  ECR  financing 
are  available:  pre-shipment  and  post- 
shipment  financing.  "There  is  no 
evidence  that  the  GOM  limits  these  ECR 
loans  to  increase  exports  to  markets 
other  than  the  United  States,  nor  is  there 
any  evidence  of  a  provision  that 
prevents  exporters  from  receiving  ECR 
loans  for  exports  to  the  United  States.  In 
fact,  at  verification  we  found  that 
Heveafil  received  an  ECR  post-shipment 
loan  for  a  U.S.  export  during  the  review 
period. 

During  the  review  period,  both 
Heveafil  and  Filmax  applied  for  and 
used  pre-shipment  financing  based  on 
certificates  of  performance  (CP).  Pre- 
shiprhent  financing  based  on  CPs  is  a 
line  of  credit  based  on  previous  exports 
and  cannot  be  tied  to  specific  sales  in 
specific  markets.  Because  pre-shipment 
loans  were  not  shipment  specific,  we 
included  all  loans  in  calculating  the 
country-wide  duty  rate.  By  excluding 
exports  to  the  United  States  from  their 
application  for  export  financing,  the 
companies  merely  reduced  the  amount 
of  financing  they  received.  In  addition, 
at  verification,  company  officials  at  the 
Heveafil  and  Filmax  rubber  factories 
could  not  tie  the  rubber  latex  purchased 
with  the  pre-shipment  loans  to  products 
exported  to  destinations  other  than  the 
United  States.  The  GOM  incorrectly 


claims  that,  in  a  similar  situation  in  the 
Brazilian  Crankshafts  Suspension 
Agreement,  the  Department  concluded 
that  no  subsidy  from  the  CACEX  short- 
term  financing  was  provided  on  exports 
to  the  United  States  because  exporters 
agreed  not  to  use  that  portion  of  any 
outstanding  CACEX  pre-shipment  loans 
certificates  which  were  based  on 
merchandise  exported  to  the  United 
States.  In  fact,  in  the  final  determination 
of  Brazilian  Crankshafts,  the 
Department  found  the  CACEX  export 
financing  program  to  be  countervailable. 
See,  Final  Countervailing  Duty 
Determination;  Certain  Forged  Steel 
Crankshafts  From  Brazil  (52  FR  28254, 
28255;  October  15, 1987).  Therefore,  we 
affirm  that  pre-shipment  financing 
benefits  all  exports,  including  those  to 
the  United  States. 

Comment  4:  The  GOM  argues  that  in 
calculating  the  benefit  from  the  post; 
shipment  program  the  Department  used 
the  incorrect  interest  rates  for  certain 
transactions  made  by  Filmax  and 
Rubberflex.  Since  interest  paid  for  such 
financing  was  broken  out  by  interest 
rates  charged  by  specific  banks,  the 
Department  should  recalculate  the 
benefit  using  the  applicable  rates. 

Department's  Position:  We  agree  and 
have  made  the  adjustments  accordingly. 
In  addition,  we  are  including  certain 
transactions  made  by  Rubberflex  that  we 
inadvertently  omitted  in  our  calculation 
of  post-shipment  financing  benefits. 
These  changes  increase  the  benefit  from 
this  program  from  0.0003  percent  ad 
valorem  to  0.11  percent  ad  valorem. 

Comment  5:  Tne  GOM  argues  that  in 
calculating  the  export  abatement  benefit 
the  Department  should  consider  the 
actual  tax  savings  in  a  particular  year. 
Therefore,  the  Department  should 
consider  the  non-countervailable 
deductions.  If  those  non-countervailable 
deductions  equal  the  tax  liability,  then 
there  is  no  benefit  in  the  year  in 
question. 

Petitioner  argues  that  the  GO.M's 
claim  ignores  tiie  fact  that  the  subsidy's 
existence  permits  tax  benefits  to  be 
carried  forward  to  other  years.  Hence, 
the  Malaysians  do  benefit  from  the 
export  abatement  subsidy.  Further, 
petitioner  befieves  that  it  is  reasonable 
to  assume  that  the  Malaysians  will  take 
advantage  of  subsidy  tax  deductions. 

Department's  Position:  Essentially  the 
GOM  has  asked  us  to  assume  that  the 
non-counter\'ailable  allowances  are 
used  first,  even  if  the  non-  ! 

countervailable  allowances  can  be 
carried  forward,  while  the  export 
allowance  cannot  be  carried  forward.  As 
we  stated  in  the  final  determination  in 
the  investigation,  given  this  distinction, 
it  is  more  reasonable  to  assume  that  the 
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export  abatement  is  used  Hrst.  See, 
Malaysian  Final  Determination. 
Therefore,  we  continue  to  treat  the 
export  abatement  as  hilly 
counlervaiiabie  based  on  the  tax  return 
filed  in  the  year  under  review. 

Comment  6:  The  COM  argues  that 
since  Heveefil'snd  Filmax  eliminated 
U.S.  expKJrts  ftt)m  their  application  for 
the  tax  deduction  under  the  export 
abatement  program,  the  Department 
cannot  attribute  any  of  the  tax 
abatement  program  to  such  exports. 
Qting  section  355.47(a)  of  the  Proposed 
Rules,  the  COM  argues  that  the 
Department  cannot  find  a  program 
countervailable  unless  its  benefits  are 
tied  to  the  subject  merchandise. 

Petitioner  argues  that  the  GOM's 
method  of  exclusion  was  illusory,  as  it 
did  not  affect  the  benefits  received. 

Department's  Position:  In  calculating 
the  ratio  of  total  exports  to  total  sales, 
Heveafil.  the  only  company  that  claimed 
the  abatement  on  its  income  tax  return 
filed  in  the  review  period,  deducted  the 
amount  of  U.S.  exports  from  both  the 
numerator  and  denominator.  In  essence, 
the  companies  merely  prorated  the 
benefit  {i.e.  adjusted  downward  using 
the  ratio  of  U.S.  exports  to  total  exports), 
since  its  calculation  did  not 
significantly  change  the  ratio  applied  to 
adjusted  income  to  determine  its  export 
abatement.  The  calculation 
methodology  used  by  Heveafil  in  its  tax 
return  did  not  eliminate  the  benefit 
attributable  to  sales  of  U.S.  exports. 
Therefore,  we  confirm  our  preliminary 
determination  that  this  program 
provides  a  countervailable  benefit  with 
respeci  to  exports  of  the  subject 
merchandise. 

Comment  7:  The  COM  argues  that  the 
Department  assumed  that  the  entire 
deduction  for  all  other  export  tax 
programs  resulted  in  cash  savings  in  the 
year  under  investigation.  Moreover, 
these  programs  are  unlike  the  export 
abatement  in  that  they  can  be  carried 
forward. 

Department's  Position:  The 
con^panies  under  review  earned  several 
types  of  allowances  which  may  be  used 
to  offset  taxable  income.  Each  year,  the 
company  calculates  the  total  value  of 
allowances  to  which  it  is  entitled.  It 
then  draws  from  this  total  the  amount 
needed  to  eliminate  any  tax  liability  in 
that  year.  If  anything  remains  in  the 
pool,  it  can  be  carried  forward  to  offset 
taxable  income  in  future  years. 

The  specific  allowances  drawn  from 
the  pool  in  any  given  year  are  not 
identified  on  the  tax  form.  Therefore,  it 
was  necessary  to  develop  a  methodology 
for  estimating  the  portion  of  the 
allowance  used  in  a  given  year  that  is 
attributable  to  countervailable  programs. 


and  the  portion  that  is  attributable  to 
non-countervailable  programs  in  order 
to  calculate  the  net  bounty  or  grant. 

As  we  did  in  the  investigation,  we 
assumed  during  this  review  that  the 
countervailable  programs  would  be  used 
first.  Our  rationale  was  to  consider  that 
a  central  purpose  of  the  countervailing 
duty  law  is  to  encourage  foreign 
governments  not  to  provide 
countervailable  subsidies.  In  this 
review,  this  purpose  can  best  be  served 
by  selecting  the  remaining 
countervailable  allowances  before 
selecting  any  of  the  non-countervailable 
allowances  available  to  the  companies. 

In  addition,  if  we  treat  a  portion  of  the 
countervailable  allowances  as  having 
been  used,  other  portions  carried 
forward  for  future  use  would  also  be 
countervailable  when  used.  This  means 
that  we  would  have  to  track  allowances 
carried  forward  and  trace  from  year  to 
year  what  portion  of  the  allowances 
carried  forward  is  countervailable.  To 
avoid  an  unadministerable  system  of 
tracking  and  tracing,  we  have  treated  the 
countervailable  portions  as  having  been 
used  in  the  year  under  review. 

Comment  8:  The  COM  argues  that  the 
Department  previously  found  the 
Pioneer  Status  Program  not 
countervailable.  See  Carbon  Steel  Wire 
Rod  from  Malaysia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (Wire  Rod  from  Malaysia)  (56  FR 
14927;  April  12. 1991).  The  COM  asserts 
that  it  is  not  countervailable  because  tax 
benefits  under  this  program  are  not 
limited  to  any  sector  or  region  of  the 
Malaysian  economy,  nor  is  the  program 
exclusively  available  to  exporting 
companies.  The  COM  contends  that  the 
Department  confirmed  at  verification, 
both  the  de  jure  and  de/oc/o  availability 
of  this  program  to  the  entire  Malaysian 
economy,  and  that  pioneer  status  tax 
benefits  are  not  targeted  to  specific 
industries  or  companies  in  a 
discriminatory  manner.  Furthermore, 
the  Department  verified  that  the  internal 
guidelines  used  to  grant  pioneer  status 
are  characterized  by  neutral  criteria 
unrelated  to  exports,  location  or  any 
other  factors  that  could  require  a 
determination  that  the  program  is 
countervailable. 

The  COM  hirther  argues  that  the 
Department  verified  that  the  GOM  does 
not  require  export  commitments,  or 
view  them  as  preponderant,  in 
evaluating  applications;  that  export 
potential  i.s  merely  one  of  12  factors 
considered  in  granting  status;  and  that 
a  product  will  not  be  accepted  based  on 
export  potential  alone.  Furthermore,  the 
COM  argues  that  the  Department 
verified  that  the  Malaysian  Government 
commonly  approves  companies  who  do 


not  make  export  commitments  as  well 
as  some  who  do  make  them.  Therefore, 
market  destination  is  irrelevant  to 
granting  pioneer  status. 

Department's  Position:  In  Wire  Rod 
from  Malaysia,  we  concluded  that  no 
industry  or  group  of  industries  used  the 
program  disproportionately  and  found 
the  program  not  to  be  countervailable. 
That  determination,  however,  did  not 
specifically  address  situations  where 
companies  had  a  specific  export 
condition  attached  to  their  pioneer 
status  approval.  In  the  Wire  Rod 
investigation,  petitioner  raised  the  issue 
of  an  export  requirement.  Although  the 
requirement  perse  is  not  new,  it  was 
not  at  issue  with  the  companies 
investigated  at  the  time. 

As  stated  in  the  Malaysian  Final 
Determination,  we  continue  to  view  the 
"domestic"  side  of  the  Pioneer  Status 
Program  to  be  not  countervailable. 
However,  in  this  instance  recipients  of 
the  tax  benefits  conferred  by  this 
program  can  be  divided  into  two 
categories:  industries  and  atiivities  that 
will  find  market  opportunities  in 
Malaysia  and  elsewhere,  and  those  that 
face  a  saturated  domestic  market.  At 
verification,  we  established  that  an 
export  requirement  may  sometimes  be 
applied  to  certain  industries  after  it  is 
determined  that  the  domestic  market 
will  no  longer  support  additional 
producers.  The  extruded  rubber  thread 
industry  is  among  these  industrie.s. 
The  combination  of  the  necessary 
export  orientation  of  the  industry  due  to 
lack  of  domestic  market  opportunities 
and  the  explicit  export  condition 
attached  to  pioneer  status  approval  in 
the  rubber  thread  industry  lead  us  to 
conclude  that  the  "export"  side  of  the 
Pioneer  Status  Program  constitutes  an 
export  subsidy  to  the  rubber  thread 
-industry.  Whether  or  not  the 
commitment  was  voluntary,  as-the  GOM 
suggests,  the  company  has  obligated 
itself  to  export  a  very  large  portion  of  its 
production,  and  that  commitment 
appears  to  have  been  an  important 
condition  for  approval  of  benefits.  For 
further  information,  see  Malaysian  Final 
Determination. 

Comment  9:  The  GOM  argues  that  the 
Department  overstated  the  benefit  from 
the  Pioneer  Status  Program  because  it 
fails  to  deduct  normal  capital 
allowances  that  would  have  been 
allowed  if  the  program  had  not  been 
used.  The  GOM  claims  that  Rubberflex 
and  Filmax,  in  fact,  received  no  cash 
benefits  from  this  program. 
Furthermore,  the  Department 
incorrectly  allocated  pioneer  status  lax 
benefits  over  only  export  sales  even 
though  pioneer  status  tax  benefits  are 
also  applicable  to  profits  on  domestic 
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sales.  According  to  the  GOM,  this  is 
consistent  with  the  Department's 
practice  to  allocate  benefits  over  tot  il 
sales  to  which  they  are  "tied." 

Petitioner  argues  that  pioneer  status 
tax  benefits  are  for  the  exports  of  the 
subject  product.  Thus,  they  are 
countervailable  and  properly  allocated 
only  over  export  sales. 

Department's  Position:  We  have  not 
overstated  the  benefit  from  the  Pioneer 
Status  Program.  When  a  company 
receives  pioneer  status,  it  is  allowed  to 
stockpile  normal  capital  allowances  for 
use  in  future  years.  Therefore,  these 
allowances  should  not  be  used  to  offset 
current  benefits.  Moreover,  export  sales 
should  form  the  denominator  because 
receipt  of  pioneer  status  tax  benefits  for 
the  companies  under  review  is 
contingent  upon  exportation.  See 
section  355.47(a)(2)  of  the  Proposed 
Rules. 

Comment  10:  The  GOM  argues  that 
the  Rubber  Discount  Program  ended  on 
December  31, 1991  and  that  exports  on 
or  after  January  1. 1992  were  no  longer 
eligible  for  rubber  discount  benefits. 
The  GOM  further  argues  that  in  the 
original  investigation,  the  Department 
determined  that  the  benefit  from  this 
program  occurs  at  the  time  of  export 
(not  at  the  time  of  receipt  of  the  cash). 

Therefore,  exports  after  December  31, 
1991  did  not  receive  benefits. 

Petitioner,  on  the  other  hand,  argues 
that  the  benefit  from  the  program  occurs 
at  the  time  of  receipt  of  the  funds,  as 
only  then  does  the  company  have  the 
money  to  use. 

Department's  Position:  We  agree  with 
respondent.  In  the  preliminary  results, 
the  Department  determined  that  the 
benefits  were  conferred  at  the  time  of 
export.  Since  the  program  was 
terminated  effective  January  1,  1992, 
and  the  last  date  exports  were  eligible 
for  rebates  was  December  30,  1991,  no 
benefits  were  received  from  this 
program  during  the  review  period.  Our 
position  remains  unchanged  from  our 
preliminary  results. 

Comment  11:  The  GOM  contends  that 
we  should  adjust  the  cash  deposit  to 
reflect  program-wide  changes  affecting 
future  benefits:  the  reduction  in  the 
abatement  of  income  for  exports,  the 
elimination  of  the  development  tax  and 
the  reduction  of  the  corporate  tax. 

Petitioner  argues  that  cash  deposit 
should  not  differ  from  the  subsidy 
found  in  the  review  period,  because  the 
actual  benefit  is  not  known  until  after 
the  full  investigation  of  the  level  of 
subsidization. 

Department's  Position:  According  to 
19  CFR  355.50(a),  the  cash  deposit  rate 
will  be  adjusted  for  program-wide 
changes  (1)  which  occur  after  the  review 


period,  but  before  the  preliminary 
results  are  published,  and  (2)  which  can 
be  measured.  The  benefits  of  certain 
types  of  programs  are  not  always 
measurable.  For  example,  in  cases  of 
certain  loan  programs,  there  may  be 
many  factors  affecting  the  subsidy  rate, 
not  all  of  which  can  be  quantified  in 
advance.  See,  e.g.,  Certain  Textile  Mill 
Products  from  Thailand,  52  FR  7636 
(1987);  and  Textile  Mill  Products  from 
Mexico,  50  FR  10B24  (1985);  see.  also. 
Live  Swine  From  Canada,  53  FR  22189 
(1988). 

In  the  instant  review,  the  reduction  of 
the  corporate  tax  and  the  elimination  of 
the  development  tax  are  not  program- 
wide  changes,  but  changes  in  one  factor 
of  the  benefit  calculation.  In  Antifriction 
Bearings  (Otlier  Than  Tapered  Roller 
Bearings)  and  Parts  thereof  from 
Singapore  Final  Results  of 
Counter^'ailing  Duty  Administrative 
Review  (56  FR  26384,  26386;  June  7, 
1991),  regarding  the  reduction  of  the 
corporate  tax  rate,  we  stated  that  "there 
are  a  number  of  factors  other  than  the 
corporate  tax  rate  which  affect  the 
benefit  calculations  [i.e.,  total  sales, 
total  exports,  adjusted  profits,  and 
investment  allowances).  Since  changes 
in  these  factors  can  offset  one  another, 
a  *   *  *  reduction  in  the  tax  rate  does 
not  warrant  a  reduction  in  the  cash 
deposit  rate."  While  the  reduction  in  the 
corporate  tax  rate  and  the  elimination  of 
the  development  tax  may  change  the 
level  of  benefits  found  for  a  tax  program, 
these  changes  in  the  tax  rates  do  not 
constitute  a  program-wide  change  in  a 
subsidy  program  under  section  355.50 
of  the  Proposed  Rules. 

The  GOM  also  changed  the  abatement 
of  income  from  exports  programs  by 
reducing  the  abatement  rates.  While  the 
reduction  in  the  abatement  rates  meets 
the  definition  of  a  "program-wide 
change"  under  section  355.50(b)  of  the 
Proposed  Rules,  that  change  cannot  be 
measured.  Companies  earn  several  types 
of  general  tax  allowances  which  are  not 
under  review  and  which  may  be  used  to 
offset  taxable  income.  Each  year,  the 
companies  calculate  the  total  value  of 
allowances  to  which  they  are  entitled. 
They  draw  from  the  total  allowances  the 
amount  needed  to  eliminate  any  tax 
liability  in  that  year.  If  anything  remains 
in  the  pool,  it  can  be  carried  forward  to 
offset  taxable  income  in  future  years. 
See,  Department's  Position  to  Comment 
7.  It  is  not  known  what  deductions 
companies  have  taken  until  the  tax 
returns  are  filed,  and  it  is  inappropriate 
to  assume  that  the  adjusted  income 
would  remain  constant  in  the  year(s) 
subsequent  to  our  review  period.  We  do 
not  have  information  regarding  the 
companies'  current  income  and  the 


consequences  of  the  adjusted  income, 
and  it  would  be  inappropriate  to  gather 
such  information  because  that  would,  in 
essence,  constitute  a  new  review. 
Therefore,  we  have  not  adjusted  the 
cash  deposit. 

Unlike  the  above  changes,  we  verified 
that  the  GOM  has  eliminated  the 
Abatement  of  Five  Percent  of  the  Value 
of  Indigenous  Malaysian  Materials  Used 
in  Exports  Program.  We  consider  this 
program  to  be  a  program-wide  change 
because  it  occurred  before  we  published 
the  preliminary  results  and  the  change 
can  be  measured.  We  also  verified  that 
there  are  no  residual  benefits.  As  such, 
we  have  adjusted  the  cash  deposit  rate 
to  reflect  this  change. 

Comment  12:  The  GOM  claims  that 
Section  707  of  the  Act  prohibits  the 
Department  from  ordering  the  collection 
of  countervailing  duties  on  entries  made 
on  or  after  April  28,  1992  and  before 
August  25, 1992. 

Department's  Position:  We  agree.  See 
the  "Final  Results  of  Review"  section  of 
this  notice. 

Final  Results  of  Review 

After  considering  all  comments 
received,  we  determine  the  bounty  or 
grant  to  be  3.30  percent  ad  valorem  for 
the  period  January  1,  1992  through 
December  31, 1992. 

The  Department  issued  the  its 
preliminary  affirmative  countervailable 
duty  determination  in  the  investigation 
on  December  30, 1991  (56  FR  67276). 
However,  the  ITC  terminated  its  injury 
determination  on  Malaysian  extruded      ; 
rubber  thread  in  light  of  the  revocation     \ 
of  duty-free  status  under  the 
Generalized  System  of  Preferences, 
effective  March  31, 1992.  Therefore,  as 
a  result  of  the  ITC  determination,  the 
Department  issued  instructions  to 
Customs  to  liquidate  entries  of  the 
subject  merchandise  entered,  or 
withdrawTi  from  warehouse,  for 
consumption  prior  to  March  31, 1992, 
without  the  imposition  of 
countervailing  duties.  (See  Amended 
Final  Affirmative  Counterwiling  Duty 
Determination  and  Counter\'ailing  Duty 
Order:  Extruded  Rubber  Thread  from 
Malaysia  (58  FR  41084;  August  2, 
1993)). 

In  accordance  with  705(a)(1)  of  the 
Act,  the  final  determination  in  the 
investigation  was  extended  to  coincide 
with  the  final  antidumping 
determination  involving  the  same 
product  from  Malaysia  (57  FR  38472;       ■■ 
August  25, 1992).  Pursuant  to  section       I 
705  of  the  Act  and  Article  5.3  of  the  _       i 
GATT  Subsidies  Code,  we  cannot      '       1 
require  suspension  of  liquidation  for 
more  than  120  days  without  the 
issuance  of  a  countervailing  duty  order. 
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Therefore,  the  Department  instructed 
Customs  to  terminate  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered,  (mt  withdrawn  hooi  warehouse, 
for  consumption  on  or  after  April  28. 
1992  The  Department  reinstated 
suspension  of  liquidation  and  required 
cash  deposits  of  estimated 
countervailing  duties  of  entries  made  on 
or  after  August  25. 1992.  the  date  of 
publication  of  the  countervailing  duty 
order  (57  FR  38472).  As  such, 
merchandise  entered  on  or  after  April 
28.  1992  and  before  August  25, 1992  is 
to  be  liquidated  without  regard  to 
countervailing  duties. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  3.30  percent  ad 
valorem  of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subiect  menihandise 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  31, 
1992  and  before  April  28. 1992.  and  on 
all  shipments  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  25, 1992  and  exported  on  or 
before  December  31.  1992. 

The  elimination  of  the  Abatement  of 
Five  Percent  of  the  Value  of  Indigenous 
Malaysian  Materials  Used  in  Kxports 
Program  reduces  the  total  estimated 
duty  deposit  to  3.18  percent  ad  vahrern. 
Therefore,  the  Department  will  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  3.18  percent  ad  valorem  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  dale  of  publication  of  the  final 
results  of  this  administrative  review. 
This  deposit  requiremeifl  will  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675  (a)(1))  and  19 
CFR  355.22. 

Dated:  March  29.  1995. 
Susan  G.  Enerman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-«513  Filed  4-5-95;  8:45  am) 
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Rutgers,  The  State  University  of  New 
Jersey,  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 


Related  records  can  be  viewed  bet%veen 
8:30  AM  and  5  00  PM  in  Room  4211. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC. 

Docket  Number  94-146.  Applicant: 
Rutgers.  The  State  University  of  New 
Jersey,  Piscataway,  NJ  08855-0909. 
Instrvment:Test  Frame  with 
Accessories.  Manufacturer:  Hi-Tech 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  60  FR  442,  January  4. 1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  u.sed.  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant.  The  accessory 
is  pertinent  to  the  intended  uses  and  we 
know  of  no  domestic  accessory  which 
can  be  readily  adapted  to  the  existing 
instrument. 

Franic  W.  Cr«el 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  95-8508  Filed  4-5-95;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  National 
Service  Leadership  Training  Program 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  Availability  of  Funds. 

SUMMARY:  The  Presidio  Leadership 
Center  (PLC)  of  the  Corporation  for 
National  Service  (the  Corporation) 
announces  its  intention  to  make 
available  approximately  $200,000  to 
support  one  or  more  new  cooperative 
agreements  that  would  assist  the  PLC  in 
developing  and  providing  a  leadership 
development  and  training  program  for 
approxiniately  180  leaders  of 
Corporation-hmded  programs  and  other 
service  programs,  over  a  twelve  to 
sixteen  month  period.  The  delivery  of 
the  program  by  applicants  must  include 
a  "training  of  trainers"  appu-oach  and 
preparing  the  PLC  staff  and  selected 
individuals  to  continue  portions  of  the 
training  on  a  larger  scale  after  the 
coo[>erative  agreement  ends. 
DATES:  All  applications  must  be 
received  by  3:30  p.m.  PST,  May  8,  1995. 
ADDRESSES:  Applications  may  be 
obtained  from  and  must  be  submitted  to 
the  Corporation  at  the  following 
address:  Corporation  for  National 
Service,  Presidio  Leadership  Center, 


Attention:  Ms.  Pipo  Bui,  Building  386, 
Moraga  Avenue,  The  Presidio  of  San 
Francisco,  CA  94129. 
FOR  FURTHER  INFORMATION  CONTACT;  This 
notice  is  an  abbreviated  version  of 
information  that  is  contained  in  the 
application  materials.  For  further 
information  and  to  obtain  application 
materials,  please  contact  Ms.  Pipo  Bui  at 
the  Presidio  Leadership  Center,  by 
facsimile  at  (415)  561-5955,  or  by  phone 
at  (415)  561-5950.  This  notice  may  be 
requested  in  an  alternative  format  for 
the  visually  impaired. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Corporation  for  National  Service 
is  a  government  OTgani7.ation  created  by 
the  National  and  Community  Servii» 
Act  of  1990,  as  amended.  42  U.S.C. 
§  12501  et  seq.  ("the  Act").  The 
Corporation's  mission  is  to  engage 
Americans  of  all  ages  and  backgrounds 
in  community-based  service.  This 
service  will  address  the  nation's 
education,  human,  public  safety,  and 
environmental  needs  to  achieve  dired 
and  demonstrable  results.  In  doing  so, 
the  Corporation  will  foster  civic 
responsibility,  strengthen  the  ties  that 
bind  us  together  as  a  people,  and 
provide  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  Act  authorizes  the  Corporation  to 
conduct,  directly  or  by  grant  or  contract, 
training  programs  to  promote  leadership 
development  in  national  service 
programs.  The  Presidio  Leadership 
Center  was  established  in  1995  by  the 
Corporation  with  the  purpose  of 
developing  leadership  for  community 
service.  The  Center  is  working  to: 

•  Create  a  sense  of  professional 
identity  and  shared  purpose  among 
leaders  working  at  all  levels  in  national 
service; 

•  Help  leaders  and  potential  leaders 
increase  their  effectiveness  in 
accomplishing  the  goals  of  their 
programs  and  of  national  service; 

•  Create  opportunities  for  new 
leadership  to  emerge,  strengthening  the 
diversity,  richness,  and  energy  of  those 
who  guide  national  service; 

•  Encourage  leaders  to  weave 
community  service  into  the  fabric  of  the 
way  that  every  community  approaches 
its  challenges. 

The  leadership  development  program 
described  in  this  notice,  primarily 
targeted  at  executives  and  senior 
managers  in  service  programs,  has  been 
tentatively  named  the  Presidio 
Leadership  Fellowship  Program  (PLFP). 
It  is  the  first  initiative  of  the  PLC  This 
program  is  subject  to  availability  of 


funds.  We  expect  to  offer  a  number  of 
other  leadership  development  programs 
serving  various  kinds  of  leaders  in  the 
service  field.  In  addition,  we  expect  to 
offer  conferences,  seiniDars,  and  other 
opportunities  for  leaders  in  national  and 
community  service  to  exchange  ideas 
and  best  practices,  and  develop 
innovative  ways  to  serve  the  American 
'  people. 

A.  Expected  Outcomes 

The  leaders  we  hope  to  serve  through 
the  PLFP  include  executive  directors, 
site  directors,  and  senior  staff  of 
AmeriCorps*  USA  programs. 
AmeriCorps*VlSTA  programs.  Learn 
and  Serve  programs.  National  Senior 
Service  Corps  programs,  leaders  within 
the  AmeriCoqjs*  National  Qvilian 
Community  Corps,  executive  directors 
of  state  commissions,  and  others.  We 
expect  to  achieve  the  following 
outcomes: 

•  PLFP  participants,  or  Fellows, 
improve  their  performance  over  time,  on 
specific,  measurable  objectives  they  set 
for  themselves  as  demonstrated  through 
even  greater  effectiveness  of  their 
programs. 

•  Fellows  report  a  significant  increase 
in  the  amount  and  quality  of  regular 
peer  to  peer  exchange  of  information 
and  practices,  sharing  of  lessons 
learned,  and  support  among  leaders  of 
service  programs. 

•  Thefe  is  a  growing  cadre  of  trained 
facilitators,  trainers,  and  coaches  who 
will  work  with  the  PLC  and  other 
community  service  programs  to 
implement  leadership  training 
programs. 

•  Rates  of  retention  and  promotion  of 
Fellows  in  the  field  are  higher  than 
those  of  peers  who  do  not  participate  in 
this  pro-am. 

•  Fellows  report  high  levels  of 
satisfaction  with  this  program. 

B.  Approach 

The  Presidio  Leadership  Fellowship 
is  a  new  program  that  supports  national 
and  community  service  and  looks  to  use 
the  most  innovative  and  effective  tools, 
methods,  and  techniques  in  doing  so. 
Substantial  involvement  is  expected 
between  the  PLC  and  the  successful 
applicants  when  carrying  out  the 
program.  The  PLC  is  looking  for 
organizations  who  can  work  with  us  to 
develop  an  outstanding  leadership 
development  program  as  well  as  a 
"train-the-trainer"  process  (for  both 
participants  and  staff)  to  contimie  and 
expand  the  program  in  the  future. 

1 .  Learning  Goals  of  the  PLFP 

The  PLC  will  help  leaders  develop 
.skills  and  personal  leadership 


approaches  that  will  enable  them  to 
succeed  in  leading  programs  that 
provide  excellent  service  to  American 
communities.  We  expect  to  help  leaders 
develop  within  three  skill  areas,  which 
we  have  designated  as  'learning  goals'. 
They  are:  (a)  building  and  maintaining 
a  high  quality  service  organization;  (b) 
strategic  thinking;  (c)  personal 
dimensions  of  leadership.  We  expect 
that  leaders  will  grow  significantly  in 
these  areas  as  a  result  of  participation  in 
the  Fellowship. 

2.  Basic  Structure  of  the  PLFP 

The  PLC  expects  the  program  to 
follow  the  outlined  structure. 
AppHcants  are  invited  to  suggest 
alternatives  to  components  ef  this 
structure,  but  in  the  application  should 
offer  a  program  that  fits  this  stnicture  as 
well  as  any  alternatives,  and  the 
rationale  for  those  alternatives. 
,    •  Program  Components. 

The  PLFP  will  be  a  year-long 
leadership  developm^it  experience  for 
leaders  of  community  service  programs. 
The  specific  components  of  the  program 
are  set  forth  in  section  IIA. 

•  Diverse  participants. 

Each  class  of  approximately  30 
participants  will  include  executive 
directors  or  other  high-  level  managers 
of  community  service  programs,  the  - 
majority  of  whom  have  funding  from  the 
Corporation.  A  summary  of  Corporation- 
funded  programs  will  be  provided  in  the 
application  materials.  Most  of  the 
program  directors  have  responsibility 
for  planning,  fundraising,  managing 
staff,  budgets,  mastering  and  complying 
with  government  regulations,  working 
with  community  boards,  forming 
community  partnerships,  drawing 
strength  from  a  diverse  staff, 
community,  and  group  erf  AmeriCorps 
members,  and  relating  to  government 
agencies  at  the  local,  state,  and  federal 
leveL  They  are  managing  in  an 
environment  of  ambitious  expectations 
and  limited  resources,  as  well  as 
specific  and  demanding  pohcies  and 
requirements  of  the  Corporation. 

•  Three-year  phased  implementation. 

•  Recruitment  amd  selection  of 
participants 

•  Tuition 

•  Following  effective  practice  in  adult 
learning. 

C.  PLC  Involvement 

The  PLC  will  be  involved  in  all 
activities  undertaken  as  part  of  this 
cooperative  agreement.  PLC 
involvement  may  inchide  but  is  net 
limited  to:  • 

•  Participation  by  PLC  staff  or 
consultants  in  the  planning  and 
management  of  the  program,  and 


provision  of  general  monHoriog  and 
oversight  to  ensure  high  program 
quality; 

•  Selection  of  participants; 

•  Provision  of  guidance  in  the  process 
of  assessment  of  needs  and  interests  of 
leaders  in  the  service  field  to  be 
addressed  through  the  PLFP; 

•  Participation  in  the  development  of 
schedules,  curriculum  and  materials  for 
trainings  and  other  activities; 

•  Attendance  at  and  participation  in 
delivery  of  all  activities  contained  in  the 
cooperative  agreement;  and  delivery  of 
certain  portions  of  the  training  (ior 
example,  teaching  a  case  study  during 
the  five-day  seminar); 

•  Coordination  of  activities  between 
providers  of  services  to  the  PLC  through 
cooperative  agreen)ent(s).  and  with 
Corporation-funded  programs  and  the 
Corporation  for  National  Service. 

•  Analysis  of  evaluation  information 
collected  by  providers  and/or  the  PLC 
staff  concerning  the  PLFP. 

•  Assistance  in  accessing  available 
information  and  technical  assistance 
from  Government  sources,  within 
available  resources  and  as  determined 
by  the  Executive  Director  of  the  PLC 
This  shall  include  data  from  the 
Corporation's  database  or  any  other 
resources  within  the  government  that 
may  be  of  use  in  supporting  this 
program. 

II.  Work  To  Be  Accomplished  Through 
This  Cooperative  Agreemeat 

These  are  the  activities  for  which  the 
PLC  seeks  assistance  through  this 
cooperative  agreement.  Section  nA, 
"Program  design  and  delivery 
activities,  '  describes  components  of  the 
program  to  be  delivered.  Applicants  can 
apply  to  design  and  conduct  all  or  some 
of  the  components  outlined  in  section 
IIA.  Section  IIB,  "Required  project 
activities",  describes  tasks  that  must  be 
accomphshed  as  part  of  the  cooperative 
agreement.  These  tasks  include  forming 
an  effective  working  partnership  with 
PLC  and  Corporation  staff;  collaborating 
with  other  organizations  or  individuals 
to  design  and  deliver  the  pro^^m; 
engaging  in  evaluation  and  continuous 
improvement  of  the  program;  providing 
a  conceptual  framework  for  leadership 
development  or  incorporating  the 
applicant's  services  into  a  framework 
selected  by  the  PLC;  and  others. 

A.  Program  Design  and  Delivery 
Activities 

In  order  to  have  an  impact  and 
improve  the  leadership  skills  of  the 
Fellows,  we  believe  that  the  ideal 
program  will  work  with  the  Fellows 
over  a  period  of  time  and  not  just  be  a 
"one  shot"  training  experience. 
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However,  cost  will  be  a  factor.  The 
following  activities  are  the  components 
of  an  "ideal"  program: 

1.  Preparation  (high  priority) 

2.  Presidio  five-day  intensive  seminar 

(high  priority) 

3.  Network  teams/action  learning  during 

six  months  after  intensive  seminar 

4.  Next  steps  seminar  one  year  after 

intensive  seminar  (Optional — 
depending  on  cost) 

5.  Leader  grants  (small  grants  ranging 

from  $100  to  $5,000  to  Fellows  who 
agree  to  provide  special  services  to 
■  other  Corporation-funded  programs) 

6.  Evaluation 

B.  Required  Project  Activities 

Applicants  must  demonstrate  their 
commitment  to  completing  the 
following  tasks  and  explain  how  they 
will  accomplish  them. 

1.  Formation  of  an  effective  working 
partnership  with  PLC  and  Corporation 
staff. 

2.  Collaboration  with  other 
organizations  or  individuals  to  design 
and  deliver  the  program. 

3.  Evaluation  and  continuous 
improvement  of  the  program. 

4.  Provision  of  a  powerful  conceptual 
framework  for  leadership  development 
or  incorporating  the  applicant's  services 
into  a  framework  selected  by  the  PLC. 

5.  Demonstration  that  the  applicant 
will  bring  a  truly  diverse  team  of 
trainers  and  facilitators  (and  coaches  if 
applicable)  to  the  project,  and  that  the 
applicant  is  prepared  to  integrate  and 
train  individuals  provided  by  the  PLC  in 
such  roles. 

ilL  Application  Requirements 

A.  Eligibility  Requirements 

To  be  eligible  to  participate  in  this 
cooperative  agreement  program, 
applicants  must  be  a  non-profit 
organization,  an  educational  institution, 
or  a  for-profit  business  organization. 
Regardless  of  the  type  of  organization 
applying  for  Federal  funding  assistance, 
no  fee  or  profit  will  be  allowed. 

B.  Period  of  Support 

The  cooperative  agreement  will  cover 
a  period  of  between  12  and  16  months, 
beginning  on  or  about  June  1, 1995,  with 
the  possibility  of  renewal  based  on 
performance,  need,  and  availability  of 
funds  at  the  discretion  of  the 
Corporation.  However,  there  are  no 
assurances  tor  such  continuation. 

C.  Application  Procedure 

Each  applicant  must  submit  one 
original  and  three  copies  of  its 
application  package.  Only  complete 
application  packages  received  on  or 


before  3:30  p.m.  PST  May  8  will  be 
considered. 

D.  Application  Contents 

1.  Forms  and  Certifications.  All  pre- 
printed application  forms  must  be 
completed  and.  where  required  for 
certification,  signed. 

2.  Narrative  Statement.  Maximum  10 
single-sided  pages  double-spaced  in  12- 
point  font  (excluding  any  attachments 
described  in  the  application  materials). 

3.  Budget  and  Other  Required 
Information.  Applicants  will  be  required 
to  provide  budget  information  as 
described  in  the  application  materials 
and  comply  with  (1)  applicable  Office  of 
Management  and  Budget  Circulars:  (2) 
certification  requirements  concerning 
debarment,  suspension,  other 
responsibility  matters,  drug-free 
workplace,  and  lobbying  restrictions; 
and  (3)  appropriate  assurances 
pertaining  to  recipients  of  federal 
funding.  Further  information  about 
these  requirements  will  be  included  in 
the  application  materials. 

E.  Application  Review 

Initially  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  complies  with  the 
application  instructions  and  contains  all 
the  information  required  by  the 
Application  Contents  section  of  the 
application  packet.  Each  complete 
application  from  an  eligible  applicant 
will  then  be  evaluated  by  a  Technical 
Evaluation  Panel.  The  PLC  may  request 
that  those  applicants  selected  as 
finalists  provide  a  range  of  references; 
provide  various  training  materials, 
videos,  or  other  materials  for  review; 
and/or  be  interviewed  by  phone  or  in 
person.  The  following  criteria  will  be 
used  to  evaluate  proposals.  Percentage 
weights  are  given  for  the  importance  of 
each  criterion  in  evaluating  the 
applications. 

30%     Quality  of  program  and 
implementation  plan. 

30%  'Organizational  capacity. 

20%    Cost  effectiveness. 

20%    Quality  and  experience  of 
training  staff. 

Dated:  April  3. 1995. 
Terry  Russell, 

General  Counsel  Corporation  for  National 

Service.  , 

IFR  Doc.  95-8514  Filed  4-5-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

T/f/e;  Customer  Satisfaction  Survey — 
Generic  Clearance  Request. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  27,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  27,000. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  6,610. 

Needs  and  Uses:  The  Defense  Finance 
and  Accounting  Service  (DFAS)  intends 
to  conduct  a  number  of  surveys 
designed  to  determine  the  kind  and 
quality  of  service  their  customers  want 
and  expect,  as  well  as  their  satisfaction 
with  DFAS's  existing  services.  The 
information  collected  thereby,  will  be 
used  by  DFAS  to  determine  where  and 
to  what  extent  services  are  satisfactory, 
as  well  as  to  identify  areas  in  which 
service  can  be  improved. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  and  Small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  March  31,1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  95-8409  Filed  4-5-95;  8:45  ami 
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Office  of  the  Secretary 

Defense  Science  Board  1996  Summer 
Study  Task  Force  on  Technology 
Investnrants  for  21st  Century  MiKtary 
Superiority,  HostHe  Capatntfties  Team 

ACTION:  Cancellation  of  meeting. 

SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  1995  Summer 
Study  Task  Force  on  Technology 
Investments  for  21st  Century  Military 
Superiority,  Hostile  Capabilities  Team 
scheduled  for  April  4-5, 1995  as 
published  in  the  Federal  Register  (Vol. 
60,  No.  57,  Page  15538.  Friday,  March 
24,  1995.  FR  Doc  95-7222)  was 
cancelled. 

Dated:  March  31. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-S410  Filed  4-5-95;  8:45  am) 
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Department  of  ttie  Army 

Notice  of  Reservation  Only  Meeting 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 
ACTtON:  Notice  of  meeting. 

SUMMARY:  The  MiHtary  Traffic 
Management  Command  (MTMC)  will 
host  twelve  meetings  with  industry  to 
discuss  Reengineering  the  Personal 
Property  Program.  The  purpose  of  these 
meetings  is  to  provide  a  forum  where 
we  can  brief  the  concept  and  hear 
industry  comments  and  concerns.  We 
are  interested  in  meeting  with  all 
carriers  and  agents,  large,  small,  and/or 
minority  or  anyone  interested  in 
participating  in  the  Personal  Property 
Program. 

DATES:  Meetings  v«ll  be  held  on  April 
21,  May  1.  3.  5,  8, 10.  12. 15,  17,  19,  31, 
and  June  2  from  8:30a.m.-12:30  p.m. 
The  attendance  will  be  by  reservation 
only. 

ADDRESSES:  Headquarters,  Military 
Management  Traffic  Management 
Command.  ATTN:  MTOP--QEC.  561 1 
Columbia  Pike,  Falls  Church.  VA 
22041-5050. 

FOR  FURTHER  fNFORMATlON  CONTACT: 
Conna  Jack,  MIOP-QLC,  (703)  756- 
1292. 

SUPPLEMENTARY  INFORMATION: 
Reservations  may  be  made  by  contacting 
your  association  or  contacting 
HQMTMC.  When  we  receive  the 
request,  we  wrill  try  to  accommodate 
your  requested  attendance  date, 
however,  if  we  have  more  than  25 
people  for  a  specific  meeting,  we  may 


need  to  change  your  date.  Requests  will 
be  filed  on  a  first  come  first  serve  basis. 
We  will  send  confirmetion  letters 
providing  service  basis.  We  will  send 
confirmation  letters  providing  directors, 
maps  and  parking  information. 
Kenneth  L  Denlon, 
Army  Federal  Register  Liaison  Officer 
IFR  Doc.  95-8413  Filed  4-5-95;  8:45  amj 
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Army  Science  Board;  Open  Mooting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  20  and  21  April  1995. 

Time  of  Meeting:  0900-1600,  20  April 
1995;  0900-1200,  21  April  1995. 

Place:  Alexandria,  VA. 

Agenda:  The  Army  Science  Board  (ASB) 
Independent  Assessment  Panel  on  "Army 
Family  Housing"  will  hold  a  meeting  to 
review  current  Army  Family  Housing 
policies  and  issues  and  to  examine  new 
business  and  privatization  alternatives.  These 
mcptings  will  t»e  open  to  the  public  Any 
interested  fjerson  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  AdministFative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781; 
Sally  A.  Waraer. 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc.  9.5-8481  Filed  4-5-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Draft  Environmental  Impact  Statement 
for  the  Interim  Management  of  Nuciear 
Materials  at  the  Savannah  River  Site 

AGENCY:  Department  of  Energ>'  (DOE). 
ACTION:  Notice  of  availability  of  draft 
environmental  impact' statement  (EIS) 
and  notice  of  public  hearings. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  the  availability 
of  a  Draft  EIS  entitled  "Interim 
Management  of  Nuclear  Materials, 
Savannah  River  Site,  Aiken,  South 
Carolina"  (DOE/EIS-0220D).  The  Draft 
EIS  assesses  the  potential  environmental 
impacts  of  managing  nuclear  materials 
that  are  currently  stored  in  various 
facilities  and  conditions  at  the 
Savannah  River  Site. 

An  Environmental  Protection  Agency 
Federal  Register  notice  of  availability 
for  the  subject  Draft  EIS  was  published 
March  17,  1995  (60  FR  14433).  initiating 
the  public  review  and  comment  period. 


The  public  review  and  conunent  period 

extends  through  May  1,  1995. 

The  Department  of  Energy  provided 
direct  notice  to  over  2000  individuals 
and  organizations  on  the  availability  of 
the  Draft  EIS;  copies  of  the  Draft  EIS 
were  distributed  to  several  hundred  of 
these  individuals  or  groups.  Additional 
copies  of  the  Draft  EIS  caa  be  obtained 
or  reviewed  as  indicated  below. 

DOE  invites  public  comments  on  the 
Draft  EIS  and  vrill  hold  public  hearings 
on  the  document. 

DATES:  The  public  comment  period  for 
the  Draft  EIS  ends  on  Monday.  May  1, 
1995.  Written  comments  regarding  the 
document  should  be  postmarked  by 
Monday,  May  1,  1995,  to  ensure 
consideration  in  preparation  of  the  Final 
-Environmental  Impact  Statement. 
Comments  sent  after  that  date  will  be 
ccmsidered  to  the  extent  practicable. 
Two  public  hearings  (which  will  also 
serve  as  informational  meetings)  will  be 
heldjon  the  Draft  EIS:  Tuesday,  April 
11,  1995,  in  Savannah,  Georgia;  and 
Thursday,  April  13, 1995,  in  North 
Augusta,  South  Carolina.  The  locations 
for  these  meetings  are  identified  below. 
ADDRESSES:  Combined  information 
meetings  and  public  hearings  on  the 
Draft  EIS  have  been  scheduled. 
Addresses  for  the  pubbc  meeting 
locations  are  as  follows: 

Tuesday,  April  11,  1995,  from  1  p.m. 
to  4  p.m.  and  6  p.m.  to  9  p.m.:  Coastal 
Georgia  Center  for  Continuing 
Education  305  Martin  Luther  King,  Jr. 
Boulevard  Savannah,  Georgia  31412 

Thursday,  April  13, 1995,  from  1  p.m. 
to  4  p.m.  and  6  p.m.  to  9  pjn.:  North 
Augusta  Community  Center,  495 
Brookside  Avenue,  North  Augusta, 
South  Carolina  29841. 

The  public  is  invited  to  provide 
comments  on  the  Draft  EIS  to  DOE 
representatives  at  the  hearings.  Written 
and  verbal  comments  will  be  given 
equal  weight.  Written  comments  on  the 
Draft  EIS,  requests  for  copies  of  the 
document,  and  requests  for  further 
information  should  be  directed  to:  Mr. 
A.  B.  Gould,  Jr..  NEPA  Compliance 
Officer,  U.S.  Department  of  Energy, 
Savannah  Rivet  Operations  Office.  P.  O. 
Box  .5031,  Aiken,  South  Carolina  29804- 
5031,  Attention;  "Interim  Management 
of  Nuclear  Materials  EIS".  Telephone: 
Information  Line  (800)  242-8269. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
general  information  on  DOE's  National 
Environmental  Policy  Act  (NEPA) 
process,  please  contact:  Ms.  Carol 
Borgstrom.  Director,  Office  of  NEPA 
PoUcy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone: 
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(202)  586-4600  or  leave  a  message  at 
(800) 472-2756. 

Issued  in  Washington.  DC,  on  April  3. 
1995. 

Eugene  C.  Schmitt, 

Dirfx-tor,  Office  of  Integration  and 
Assessment.  Office  of  Environmental 
Management. 

|FR  Doc.  95-6498  Filed  4-5-95:  8:45  am) 
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Office  of  Community  Outreach;  Pre- 
Application  Conference  and  Notice  of 
Availability  of  Financial  Assistance  To 
Establish  and  Support  a  Water 
Resources  Center 

AGENCY:  Department  of  Energy  (DOE), 
Savannah  River  Operations  Office  (SR). 
ACTION:  Notice  of  Pre-Application 
Conference  and  Availability  of  Financial 
Assistance  Application. 

SUMMARY:  SR  is  announcing  a  Pre-      , 
Application  Conference  for 
organizations  wishing  to  be  considered 
as  the  entity  to  establish  and  support  a 
Water  Resources  Center  for  the  Central 
Savannah  River  Area  (CSRA).  The 
conference  is  scheduled  for  Tuesday, 
April  18,  1995,  at  the  Savannah  River 
Site  (SRS),  Aiken,  SC,  commencing  at 
8:30  a.m.  and  completing  by  5:00  p.m. 
In  addition  to  discussion  regarding  the 
objectives  of  the  Water  Resources  Center 
and  the  criteria  which  will  be  used  to 
select  the  applicant,  the  conference  will 
also  offer  a  toiu-  of  the  Savannah  River 
Technology  Center  whereby  participants 
will  have  an  opportunity  to  become 
familiar  with  available  technologies.  A 
solicitation  for  the  Water  Resources 
Center  will  be  made  available  on  or 
about  March  31.  1995. 

SUPPt.EMENTARY  INFORMATION:  The  Water 
Resources  Center  is  intended  to  be  a 
private  sector  developed  and  operated 
project.  Government  interest  in  this 
project  is  in  stimulating  the  economic 
development  of  the  region  surrounding 
federal  facilities  by  providing  initial 
flnancial  assistance  and  access  to 
technology  developed  at  federal 
facilities  using  federal  funding.  The 
intent  is  to  encourage  development  of  a 
Water  Resources  Center  that  brings 
together  and  deploys  capabilities  and 
technologies  from  industry,  academia, 
federal,  and  private  research  facilities 
and  organizations,  the  proposed  center 
will  be  located  in  the  CSRA  in  one  of 
the  following  counties;  Aiken.  Barnwell, 
Allendale  in  South  Carolina;  or 
Columbia,  Richmond  in  Georgia.  The 
designated  location  of  this  center  is  to 
facilitate  development  of  a  partnership 
between  SRS,  the  Savannah  River 


Technology  Center,  and  industry  in  the 
area  of  water  resources. 

The  SR  Office  of  Technology 
Development  has  agreed  to  provide 
financial  assistance  to  initiate 
establishment  of  a  Water  Resources 
Center.  Funding  for  this  initiative  will 
be  in  the  form  of  a  Grant  as  provided  by 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (Public  Law 
95224).  Authority  for  funding  this 
project  is  found  in  Section  3135  of  the 
FY  1994  National  Defense  Authorization 
Act.  Public  Law  103-160,  November 
1993. 

The  estimated  federal  funding  for  the 
Water  Resources  Center  is  $1.5  million, 
and  funding  response  to  this  solicitation 
must  include  matching  funding  at  a 
minimum.  Those  who  submitted  and 
Expression  of  Interest  (EOI)  in  response 
to  SR's  Commerce  Business  Daily 
announcement  of  November  14.  1994, 
will  automatically  receive  a  copy  of  the 
solicitation.  Notification  to  attend  the 
conference  and/or  requests  for  copies  of 
the  solicitation  should  be  received  in 
writing  or  be  transmitted  via  facsimile 
to  (803)  725-8573  no  later  than  close  of 
business  (5:00  p.m.  Eastern  Standard 
Time)  on  April  14,  1995.  Please  identify 
in  the  notifications  the  name, 
citizenship,  social  security  number,  and 
birthdate  for  all  attendees.  This  is 
required  in  order  to  process  access 
authorizations  for  SRS.  Requests  or 
notifications  should  be  sent  to  Scott  D. 
Stephenson.  Contracts  Division,  U.S. 
Department  of  Energy.  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken. 
SC  29802.  Telephonic  requests  will  not 
be  accepted. 

Issued  in  Aiken.  SC,  on  March  13. 1995. 
Robert  E.  Lynch. 

Head  of  Contracting,  Activity  Designee. 
Contracts  Division.  Savannah  River 
Operations  Office. 

|FR  Doc.  95-8497  Filed  4-5-95;  8:45  am] 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  ER94-11 43-001,  et  al.] 

Interstate  Power  Company,  et  ai. 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  24,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Interstate  Power  Company 

[Docket  No.  EK94-1143-001| 

Take  notice  that  on  March  14, 1995. 
Interstate  Power  Company  tendered  for 


filing  its  compliance  report  in  the 
above-referenced  docket. 

Comment  date:  April  7. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  Colorado 

[Docket  No.  ER95-585-O001 

Take  notice  that  on  March  14, 1995. 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Copies  of  the  filing  were  served  upon 
Western.  Tri-State.  PRPA.  Basin  and 
state  jurisdictional  regulators  which 
include  the  Public  Utilities  Commission 
of  the  State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  April  7. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER95-722-0001 

Take  notice  that  on  March  9,  1995, 
Bangor  Hydro-Electric  Company 
tendered  for  filing  its  Second 
Amendment  to  the  Power  Sales 
Agreement  between  Bangor  Hydro- 
Electric  Company  and  UNFTIL  Power 
Corporation. 

Comment  date:  April  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp 

[Docket  No  ER95-728-0001 

Take  notice  that  on  March  10.  1995, 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  tlie 
Commission's  Rules  and  Regulations. 
Transmission  Service  Agreements  with 
City  of  Bountiful.  Utah  (Bountiful). 
Rainbow  Power  Marketing  Corporation 
(Rainbow)  and  InterCoast  Power 
Marketing  Company  (InterCoast)  under. 
PacifiCorp's  FERC  Electric  Tariff. 
Original  Volume  No.  5,  Service 
Schedule  TS-5. 

Copies  of  this  filing  were  supplied  to 
Bountiful.  Rainbow.  InterCoast,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER95-732-0O0] 

Take  notice  that  on  March  13, 1995, 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.12, 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  Power  Exchange 
Corporation  (PXC). 


SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15th  day  of  May,  1995  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  PXC. 

Comment  date:  April  10.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER95-734-0001 

Take  notice  that  on  March  13. 1995. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  revisions  to 
PGE's  FERC  Electric  Tariff.  Original 
Volume  No.  2  (PGE-2).  and  twenty- 
three  (23)  new  unsigned  Service 
Agreements  under  PGE-2  with: 
City  of  Azusa  Light  &  Water  Department 
AES  Power  Inc. 

Arizona  Power  Pooling  Association 
Ashton  Energy  Corporation 
CRSS  Power  Marketing,  Inc. 
EcHpse  Energy,  Inc. 
El  Paso  Electric  Company 
Engelhard  Power  Marketing,  Inc. 
Equitable  Power  Services  Co. 
Gulfstream  Energy.  LLC 
Heartland  Energy  Services,  Inc. 
Howell  Power  Systems,  Inc. 
Imperial  Irrigation  District 
InterCoast  Power  Marketing  Co. 
National  Electric  Associates 
Nevada  Power  Company 
NorAm  Energy  Services.  Inc. 
Plains  Electric  Generation  & 

Transmission  Cooperative.  Inc. 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  New  Mexico 
Rainbow  Energy  Marketing  Corporation 
Tucson  Electric  Power  Co. 
Vesta  Energy  Alternatives  Co. 

Pursuant  to  18  CFR  35.11.  and  the 
Commission's  Order  in  Central  Hudson 
Gas  a  Electric  Corp..  et  al.,  60  FERC 
1 61.106.  reh'g  denied,  61  FERC 
%  61,089  (1992),  PGE  has  requested  that 
the  Commission  grant  a  waiver  of  the 
notice  requirements  of  18  CFR  35.3  to 
allow  the  revised  tariff,  PGE-2,  to 
become  effective  March  13, 1995. 

Copies  of  the  filing  have  been  served 
on  the  parties  included  in  the  Certificate 
of  Service  attached  to  the  filing  letter. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER95-738-O001 

Take  notice  that  on  March  14, 1995, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  §35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 


of  Practice  and  Procedure,  18  CFR 
35.12,  as  an  initial  rate  schedule,  an 
agreement  with  Electric  Clearinghouse, 
Inc.  (ECI).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  ECI  and  ECI  will 
purchase  from  NYSEG  either  capacity 
and  associated  energy  or  energy  only  as 
the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  March  15,  1995,  so  that 
the  parties  may,  if  mutually  agreeable, 
enter  into  separately  scheduled 
transactions  under  the  agreement. 
NYSEG  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  ECI. 

Comment  date:  April  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER95-739-0001 

Take  notice  that  on  March  14,  1995, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
35.12,  as  an  initial  rate  schedule,  an 
agreement  with  Burlington  Electric 
Department  (BED).  The  agreement 
provides  a  mechanism  pursuant  to 
which  the  parties  can  enter  into 
separately  scheduled  transactions  under 
which  NYSEG  will  sell  to  BED  and  BED 
will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  March  15, 1995,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  BED. 

Comment  date:  April  10.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Maine  Yankee  Atomic  Power 
Company 

[Docket  No.  ER95-747-OOOJ 

Take  notice  that  Maine  Yankee 
Atomic  Power  Company,  on  March  15, 
1995  tendered  for  filing  a  limited 
Section  205  filing  solely  for  approval  of 


earnings  on  Construction  Work  In 
Progress  balances  for  the  year  1994  that 
were  included  in  rates  subject  to  refund. 
Total  earnings  on  CWIP  for  1994  were 
$239,750  or  0.14  percent  of  total 
billings.  The  represents  a  decrease  of 
$240,901  from  the  1993  CWIP  billings  of 
$480,651,000. 

Copies  of  the  limited  Section  205 
filing  were  served  upon  Maine  Yankee's 
jurisdictional  customers,  secondary 
customers,  and  Massachusetts 
Department  of  Public  Utilities.  Vermont 
Public  Service  Board,  Connecticut 
I*ublic  Utilities  Control  Authority, 
Maine  Public  Utilities  Commission, 
New  Hampshire  Public  Utilities 
Commission  and  Office  of  the  Public 
Advocate,  State  of  Maine. 

Comment  date:  April  10,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-8432  Filed  4-5-95;  8:45  ami 

BILLING  COOE  6717-01-P 


[Project  No.  1 1402-000  Michigan] 

City  of  Crystal  Falls,  Ml;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

.March  31, 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  196^  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  Crystal  Falls  Hydroelectric  Project, 
located  in  Iron  County,  Michigan,  and 
has  prepared  a  Draft  Environmental 
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A.sse&sin»nt  (DEA)  for  the  project,  in  the 
OEA.  the  Commission's  staff  has 
analyzed  the  piotential  environmental 
impacts  of  the  existing  unlit»n.s©d 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
signiGcantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  C^A  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  31(M.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  OC  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Ener^  Regulatory 
Coomiission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  Please  affix 
"Crystal  Falls  Hydroelectric  Project  Na 
11402"  to  all  comments.  For  further 
information,  please  contact  Tom  Dean  at 
(202)  21»-2778. 
LoteD.CksiwU. 
.SffCTBtory. 

IFR  Doc  95-8430  Filed  4-S-95;  8:45  aro| 
aauNQ  cooe  s7i7-oi-m 


[Prolect  No.  229a-006-CA] 

Souttiem  California  Edison  Company; 
Renotice  of  Availability  of  Draft 
Environmental  Assessment 

March  31. 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
appUcation  for  new  license  for  an 
existing  Ucensed  hydropower  project  on 
the  Kern  River  owned  and  operated  by 
the  Southern  California  Edison 
Company:  the  Kem  River  No.  3  Project 
No.  2290.  located  in  Kem  and  Tulare 
Counties,  California.  Subsequently,  the 
Commission's  staff  prepared  a  Draft 
Environmental  Assessment  (DEA)  that 
discusses  the  relicensing  of  the  project 

In  the  DEA,  staff  evaluates  the 
potential  environmental  impacts  that 
would  result  horn  the  continued 
operation  of  the  project.  Staff  concludes 
that  relicensing  the  projet:t  with 
appropriate  enhancement  measures 
would  not  constitute  a  major  federal 
action  significantly  afliecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3104,  of  the  Commission's  offices 


at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Any  comments  should  be  filed  within 
4.5  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commis.sion.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  Please  affix 
Project  No.  2290  to  the  first  page  of  all 
comments. 

For  further  information,  please 
contact  Kathleen  Sherman, 
Environmental  Coordinator,  at  (202) 
21^2834. 
Lois  D.  Ca&hell. 
Secretary. 
IFR  IDcx:.  9S-6470  Filed  4-&-aS;  8:45  ami 

BILUNO  COOC  CTIT-OI-M 


[Docket  No.  RP95-21 4-000] 

Cotorado  Interstate  Gas  Company, 
Notice  of  Tariff  Compliance  Filing 

March  31.  1995. 

Take  notice  that  on  March  28.  1995. 
Colorado  Interstate  Gas  Company  (CIG). 
tendered  for  fiUng  as  p>art  of  its  FER  Gas 
Tariff,  First  Revised  Volume  No.  1.  the 
following  tariil  sheets,  with  an  effective 
date  of  April  1.  1995: 

First  Revised  Sheet  No.  369A 
First  Revised  Sheet  No.  369B^ 

CIG  states  that  the  above-referenced 
tariff  sheets  are  being  £led  to  reflect  that 
all  Buyers  have  paid  in  full  for 
obligations  pursuant  to  Docket  Nos. 
RP94-85  and  RP94-130.  (Docket  Nos. 
RP94-85  and  RP94-130  are  the  latest 
dockets  where  CIG  has  sought  recovery 
of  take-or-pay  "buyout"  or  "buydown" 
costs  pursuant  to  the  Commission's 
Order  No.  528.) 

CIG  states  that  copies  of  this  hUng 
were  served  upon  all  parties  in  this 
proceeding  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  EX:  20426.  in  accordance 
with  §§  385.21 1  and  383.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  April  7, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filinv  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashetl. 

Secretary. 

IFR  Doc  95-8433  Filed  4-5-95;  8:45  am] 

BIUJNG  COOC  e717-««-M 

[Docket  No.  TM»S-7-^3-001] 

Eastern  Shore  Natural  Gas  Company; 
Nottca  of  FHing  of  Corrected  Tariff 
Sheets 

Mardi  31, 1995. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  March  28. 1995  certain 
substitute  revised  tariff  sheets  included 
in  Appendix  A  attached  to  the  filing. 
Such  sheets  are  proposed  to  be  effective 
April  1, 1995. 

On  March  14.  1995.  ESNG  filed 
revised  tariff  sheets  in  Docket  No. 
TM95-7-23-000  to  track  changes  in 
Transco's  fuel  retention  percentages  and 
ESNG's  pipeline  suppliers'  storage 
service  rates,  both  to  be  effective  April 
1. 1995. 

ESNG  has  since  discovered  on  its 
Schedule  Dl.  Text  ID  9,  Working  Paper 
#1,  Page  2.  Note  2.  that  when  calculating 
its  PS/FT  Demand  Charge  the  TBO  Unit 
Rate  of  $0.0165  and  the  Zone  3  Electric 
Power  Unit  Rate  of  $0.0118  (from 
Transco's  Firm  Transportation  Service 
Rates,  9th  Revised  Second  Revised 
Sheet  No.  40)  were  used  twice,  and 
therefore,  the  PS/FT  Demand  Charge 
was  overstated  by  $0.0283.  The 
substitute  tariff  sheets  correct  this 
overstatement. 

Additionally.  ESNG  is  refiling  its 
Fifth  Revised  Sheet  No.  7  due  on  the 
final  tariff  sheet.  ESNG  on  its  redlined 
copy  of  Filth  Revised  Sheet  7.  in  its 
original  filing,  changed  from  Fourth 
Revised  Sheet  No.  7  to  Fifth  Revised  No. 
7,  but  failed  to  change  the  pagination 
number  on  its  final  tariff  sheet.  Included 
in  this  filing  is  a  properly  paginated 
Sheet  No.  7. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  18 
CFR  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  April  7, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  »ction  to  he  taken,  but  will 
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not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D,  Cashell, 

Secretary. 

IFR  Doc.  95-8435  Filed  4-5-95;  8:45  am) 

BILUNG  COOE  CTIT-OI-M 

[Docket  No.  CP95-282-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

Marcli  31,  1995. 

Take  notice  that  on  March  24, 1995. 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP95-282-000  a 
request  pursuant  to  §§157.205,  157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212  and  157.216) 
for  authorization  to  upgrade  a  delivery 
point  and  to  abandon  a  delivery  point 
both  located  in  Pinal  County,  Arizona 
under  El  Paso's  blanket  certificate 
issued  in  Docket  No.  CP82^35-000 
pursuant  to  Section  7  of  the  Natural  Gas 
'  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  upgrade  the  J.  A. 
Roberts  (S-25)  Meter  Station  (Roberts 
Station).  Southwest  informed  El  Paso 
that  the  upgrade  of  the  Roberts  Station 
was  necessary  since  the  gas  demand  on 
its  distribution  system  has  increased 
and  additional  continued  growth  is 
anticipated.  The  Roberts  Station  is 
located  near  milepost  3.3  (Section  10, 
Township  6  South,  Range  7  East)  on  El 
Paso's  6"  O.D.  Superior  Line  and 
currently  delivers  natural  gas  to 
Southwest  for  residential  and 
commercial  usages.  As  part  of  the 
upgrading.  Southwest  will  construct 
approximately  2,700  feet  of  4 V:^"  O.D. 
pipe  and  regulation  equipment  on  the 
existing,  previously  disturbed  right-of- 
way  for  connecting  a  segment  of  its 
distribution  system  to  the  Roberts 
Station.  El  Paso  will  replace  the  existing 
2"  O.D.  senior  orifice  meter  run  with  a 
2"  O.D.  turbine  meter  run  with 
appurtenances,  thereby  making  the 
Roberts  Station  capable  of  a  wider  range 
of  measurement  capability. 

As  a  result  of  upgrading  the  Roberts 
Station,  El  Paso  proposes  to  abandon  by 
removal  the  Evaristo  Cabanillas  (S-23) 
Tap  (Cabanillas  Tap).  The  Cabanillas 
Tap  is  located  near  milepost  3.9 
(Section  10,  Township  6  South,  Range  7 


East)  on  El  Paso's  6"  O.D.  Superior  Line 
and  provides  service  to  Southwest  for 
residential  and  commercial  usages. 
Metering  and  distribution  services  are 
provided  by  Southwest  &t)m  the 
Cabanillas  tap.  Southwest  has  rendered 
the  Cabanillas  Tap  as  unnecessary  since 
the  Roberts  Station  upgrading  will 
provide  sufficient  gas  volumes  to  serve 
the  Cabanillas  Tap  customers.  El  Paso 
will  abandon  the  Cabanillas  Tap  by 
removing  one  1"  O.D.  tap  and  valve 
assembly  with  appurtenances  and 
regulation  equipment.  All  salvageable 
materials  will  be  reused  and  all 
abandonment  and  removal  activities 
will  be  limited  to  the  existing, 
previously  disturbed  right-of-way. 

El  Paso  stated  that  providing  gas 
service  from  only  the  proposed 
upgraded  Roberts  Station  would 
simplify  operations  for  both  Southwest 
and  El  Paso  and  would  result  in  a 
savings  in  operation  and  maintenance 
expenses  but  still  maintain  throughput 
requirements.  The  total  estimated  cost 
for  upgrading  plus  respective  overhead 
and  contingency  fees  is  $48,500,  but 
Southwest  has  agreed  to  reimburse  El 
Paso. 

With  the  upgrading  of  the  Roberts 
Station,  Southwest  will  be  able  to 
consolidate  its  receipt  of  natural  gas 
from  El  Paso  at  a  point  where  deliveries 
are  needed  the  most,  and  in  turn,  permit 
abandonment  of  the  unnecessary 
Cabanillas  Tap.  Southwest  will  use  the 
gas  to  satisfy  residential  and  residential 
space  heating  requirements,  and 
commercial  and  commercial  space 
heating  requirements  in  the  Central 
Arizona  College  area  and  in  the  City  of 
Coolidge,  Arizona  and  environs. 

El  Paso  states  that  the  proposed  firm 
delivery  of  natural  gas  to  Southwest  at 
the  Roberts  Station  is  within  certificated 
entitlement  and  will  not  have  a 
negligible  effect  upon  El  Paso's  peak  day 
and  annual  deliveries  and  will  be  done 
without  detriment  or  disadvantage  to  El 
Paso's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-8434  Filed  4-5-95;  8:45  ami 
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[Docket  No.  RP9&-159-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

March  31.  1995. 

Take  notice  that  on  March  29, 1995, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff  sheet: 
Substitute  Original  Sheet  No.  125A 

On  Februar>'  10,  1995,  FGT  filed  a 
tariff  sheet  containing  provisions  for  the 
disposition  of  Unauthorized  Gas 
delivered  to  its  system.  Subsequently, 
on  March  14,  1995  the  Commission 
issued  its  Order  Conditionally 
Accepting  Tariff  Sheet  (March  14  Order) 
subject  to  FGT  making  revisions  to  (1) 
provide  a  minimum  of  24-hours  notice 
to  shippers  prior  to  assessing  a  penalty 
and  to  allow  shippers  to  correct  the 
unauthorized  tender  before  becoming 
subject  to  the  penalty  of  losing  the  gas; 
(2)  delete  language  applying 
Unauthorized  Gas  provisions 
retroactively;  (3)  s{>ecifically  state  the 
disposition  of  Unauthorized  Gas 
revenues  and  (4)  state  that  Unauthorized 
Gas  will  not  encompass  imbalance 
volumes  and  that  Unauthorized  Gas  is 
any  volume  of  gas  received  at  a  point  for 
which  there  is  no  transportation 
nomination  by  any  shipper  and  that,  if 
any  volume  is  nominated  at  a  point, 
then  Unauthorized  Gas  provisions  do 
not  apply.  FGT  states  that  the  instant 
filing  is  made  in  compliance  with  the 
March  14  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  April  7, 
1995.  Protests  will  be  considered  by  tlie 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  nr»^ 
on  file  with  the  Commission  and  an- 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary: 
[FR  Doc.  95-84  36  Filed  4-5-95;  8:45  itn 
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[ProJ«Ct  Not.  2318,  2482,  261 S,  2539.  2554. 

2385] 

Niagara  Mohawk  Power  Corp.,  et  a<.; 
Notice  of  Public  Scoping  Meetings 

March  .31.  1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
applications  for  new  licenses 
(relicenses)  for  the  existing  projects 
operated  by  the  Niagara  Mohawk  Power 
Corporation  (NiMo).  Moreau 
Manufacturing  Corporation,  and  Finch 
Pruyn,  Incorporated  in  the  Hudson 
River  Basin  in  New  York.  The  projects 
include  eight  developments.  The 
projects  and  developments  are:  School 
Street  Project  No.  2539;  Hoosic  Project 
No.  2616  (Schaghticoke  and 
Johnsonville  developments):  Hudson 
River  Project  No.  2482  (Sherman  Island 
and  Spier  Falls  developments);  Glens 
Falls  Project  No.  2385;  Feeder  Dam 
Project  No.  2554;  and  E.f.  West  Proje(.1 
No.  2318. 

Upon  review  of  the  applications, 
supplemental  filings,  agency  comments 
and  intervanor  submittals,  the 
Commission  staff  conduded  that,  given 
the  location  and  interaction  of  the 
projects,  we  will  proceed  with  scoping 
for  a  Multiple  Project  Environmental 
Impact  Statement  (MEIS)  on  the  Hudson 
River.  If  determined  appropriate  after 
scoping,  we  will  prepare  separate 
Environmental  Assessments  (Eas)  for 
the  School  Street  and  the  Hoosic 
(Schaghticoke  and  Johnsonville 
developments)  projects  and  a  MEIS  for 
the  remaining  E.J.  West,  Hudson  River 
(Sherman  Island  and  Spier  Falls 
developments).  Glens  Falls,  and  Feeder 
Dam  projects,  that  describe  and  evaluate 
the  probable  impacts  of  the  appli<:nnt's 
proposals  and  alternative  for  the 
projects. 

One  element  of  the  National 
Knvironmental  Policy  Act  (NEPA) 
process  is  .scoping.  Scoping  activities 
are  initiated  early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
eiiviroimiental  enhancement  measures 
liiat  should  be  evaluated  in  the 
documents; 

•  Identify  significant  environmental 
issues  related  to  the  operation  of  the 
cxi.sting  projects; 

•  Determine  the  depth  of  analvsis  for 
is.sues  that  will  be  discussed  in  the 
documents;  and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  anal\-sis 

Scoping  Meetings 

Commission  staff  will  conduct  four 
public  meetings  for  the  Hudson  River 


Muhiple  Project  EIS  (MEIS).  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  all  of  the  planned  meetings  and  help 
staff  identify  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
NEPA  documents. 

The  first  scoping  meeting,  primmarily 
for  agencies  and  covering  all  projects, 
will  be  held  at  9fl0  AM  on  Tuesday. 
April  25, 1995.  at  the  William  K. 
Sanford  Town  Library.  629  Albany 
Shaker  Road.  Loudonville,  New  York. 

The  first  evening  scoping  meeting, 
primarily  for  the  public  and  directed  at 
the  School  Street  Project,  will  be 
conducted  at  7:00  PM  on  Tuesday,  April 
25,  1995,  at  Cohoes  High  School.  Tiger 
Circle,  Cohoes,  New  York. 

The  second  evening  meeting,  directed 
at  the  Hoosic  Project,  will  be  held  at 
7:00  PM  on  Wednesday.  April  26.  1995, 
at  Mechanicville  High  School.  Kniskern 
Avenue,  Mechanicville.  New  York. 

The  third  evening  meeting,  directed  at 
the  Glens  Falls.  Feeder  Dam.  Hudson, 
and  E.J.  West  projects,  will  be  held  at 
7:00  PM  on  Thursday.  April  27.  1995.  at 
Glens  Falls  Senior  High  School,  10 
Quade  Street.  Glens  Falls.  New  York. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
prot»eding  on  the  MEIS.  Individuals 
presenting  statements  at  the  meeting 
need  to  sign  in  before  the  meeting  starts 
and  to  identify  themselves  for  the 
record. 

Concerned  parties  are  encouraged  to 
speak  during  the  public  meetings. 
Speaking  time  allowed  for  individuals 
will  be  determined  before  the  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amount  of 
time  available  for  the  session,  but  all 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Scoping  Meeting  Obiectives 

At  each  scoping  meeting,  the  stafl 
will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  documents; 

•  Identify  resource  issues  that  the 
staff  believes  are  of  lesser  importance 
and,  therefore,  do  not  require  detailed 
analysis; 

•  Solicit  from  the  meeting 
participants  all  available  information, 
especially  quantiHable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  NEP.A  documents. 


Information  Requested 

Federal  and  state  resource  agencies. 
loc:al  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  projects.  The  types  of 
information  sought  include  the 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  ba.seline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects. 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  60  days  after 
the  date  of  this  notice.  Written 
comments  should  be  provided  at  the 
scoping  meeting  or  mailed  to  the 
Commission,  as  follows:  Secjetary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timeU  manner.  See  IH 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 
FERC  No.  2318,  2482.  2554.  2385,  2616. 

and  2539 
Hudson  River  Multiple  Project  EIS  and 

Eas 

Intervenors  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  ser\'e  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding 

For  further  information,  please 
contact  Edward  R.  Mever  at  (202)  Am- 
7998. 
Lois  D.  Casheil, 

[FR  Doc  95-8431  Filed  4-5-95;  8:45  ani| 
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Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  31. 1995. 

Take  notice  that  on  March  29, 1995. 
Texas  Gas  Tran.smission  Corporation 


(Texas  Gas),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
dateof  April  30. 1995: 

Original  Sheet  No.  226) 
Original  Sheet  No.  226K 
Original  Sheet  No.  226L 
Original  Sheet  No.  226M 
Original  Sheet  No.  226N 
Original  Sheet  No.  2260 

Texas  Gas  states  that  the  tariff  sheets 
are  being  filed  as  a  limited  Section  4(e) 
filing  to  effectuate  direct  billing  of  Texas 
Gas's  Account  No.  191  balance  pursuant 
to  §  33.2  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  filing 
reflects  activity  affecting  Texas  Gas's 
pre-November  1,  1993,  unrecovered 
purchased  gas  costs,  which  were 
actually  paid  between  the  period  August 
1.  1994,  through  March  31,  1995, 
resulting  in  a  balance  of  approximately 
$6.5  million.  Texas  Gas  requests  that  die 
tariff  sheets  become  effective  April  30. 
1995. 

Texas  Gas  states  that  the  copies  of  the 
revised  tarifT  sheets  are  being  mailed  to 
Texas  Gas's  affected  former 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  DC  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  should  be 
filed  on  or  before  April  7. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoLs  D.  Cashell, 
Secretory. 
IFR  Doc.  95-8437  Filed  4-5-95;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

March  29. 1995. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 


approval  for  the  following  public 
infonnation  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Com muaications  Commission 

OMB  Control  No.:  3060-0395. 
Expiration  Date:  03/31/98. 
Title:  Automated  Reporting  and 
Management  Information  Systems 
(ARMIS)— Sections  43.21  and  43.22. 
FCC  Form  No.:  FCC  Report  43-02. 
Estimated  Annua]  Burden:  48.000 
total  annual  hours;  899  hours  per 
response. 

Description:  ARMIS  is  needed  to 
administer  the  Commission's 
accounting,  jurisdictional  separations, 
access  charges,  and  joint  cost  rules  and 
rules  to  analyze  revenue  requirements, 
and  rate  of  return,  service  quality  and 
infrastructure  development.  It  collects 
financial  and  operational  data  from  all 
Tier  1,  Class  A  local  exchange  carriers 
with  annual  revenues  over  $100  million 
and  carriers  who  elect  incentive 
regulation.  The  Common  Carrier 
Bureau,  under  delegated  authority, 
released  an  Ch-der  on  February  2, 1995 
that  modified  FCC  Report  43-02.  FCC 
Report  43-02  provides  the  annual 
financial  operating  results  of  the 
carriers'  activities  for  every  account  in 
Part  32.  Uniform  System  of  Accounts  for 
Telecommunications  Companies.  The 
Common  Carrier  Bureau,  under 
delegated  authority,  released  an  Order 
on  February  2, 1995  that  modified  FX:C 
Report  43-02.  FCC  Report  43-02  is 
revised  to:  increase  the  number  of  rows 
for  reporting  data  for  certain  accounts  in 
Table  1-7,  Donations  or  Payments  for 
Services  Rendered  by  Persons  Other 
than  Employees;  (2)  add  three  new  tax 
accounts  to  Table  B-1,  Balance  Sheet 
Accounts;  and  (3)  make  a  number  of 
additional  content  and  format  revisions. 
Copies  of  the  revised  report  are 
available  upon  request. 
OMB  Control  No.:  3060-0513. 

Expiration  Date:  03/31/98. 

Title:  ARMIS  Joint  Cost  Report. 

Form  No.:  FCC  Report  43-03. 

Estimated  Annual  Burden:  30,000 
total  annual  hours;  200  hours  per 
response. 

Description:  FCC  Report  43-03 
contains  financial  and  operating  data. 
The  Commission  uses  it  to  monitor  the 
local  exchange  carrier  industry  and  to 
perform  routine  analyses  of  costs  and 
revenues.  The  Common  Carrier  Bureau, 
under  delegated  authority,  revised  the 
FCC  Report  43-03  on  February  2. 1995 
to  delete  the  "N/A"  in  all  columns  for 


Account  5230,  Directory  revenues,  to 
allow  carriers  to  repKWt  nonregulated 
revenues.  Copies  of  the  reviswi  report 
are  available  upon  request. 

OMB  Control  No.:  3060-0536. 

Expiration  Date:  02/29/96. 

Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  interstate  Cost  Recovery. 

FCC  Form  No. :  FCC  431. 

Description:  FCC  Fotto  431  is  used  in 
implementing  the  shared-funding 
program  for  the  recovery  of  interstate 
telecommunications  relay  services 
(TRS)  costs.  All  common  carriers  must 
contribute  to  the  TRS  Fund  and 
complete  F(X  431  form.  The 
information  is  used  to  administer  the 
program.  The  1995  edition  of  the  form 
is  being  printed.  A  Public  Notice  will  be 
issued  when  the  form  is  available  for 
public  use. 

OMB  Control  No.:  3060-0411. 

Expiration  Date:  03/31/98. 

Title:  Formal  Complaints  Against 
Common  Carriers — Sections  1.720- 
1.735. 

Estimated  Annual  Burden:  7,600  total 
annual  hours;  10  hours  per  response. 

Description:  Section  208  of  the 
Communications  Act  of  1934,  47  U.S.C. 
Section  208,  provides  that  any  person 
may  file  a  complaint  with  the  FCC 
regarding  acts  or  omissions  of  common 
carriers  subject  to  the  Communications 
Act.  Infonnation  filed  pursuant  to  47 
CFR  1.720  et.  seq.  is  provided  either 
with  or  in  response  to  a  formal 
complaint.  The  information  is  used  to 
resolve  a  complaint  and  determine 
whether  a  violation  of  the 
Communications  Act  or  the 
Commission's  rules  has  occurred. 
Affected  respondents  are  complainants 
and  defendant  common  carriers. 

Federal  Communications  Ckmunission 

WUliam  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-8400  Filed  4-5-95;  8:45  ami 
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Public  Information  Collection 
Requirements  Being  Reviewed  By  The 
Federal  Communications  Commission 
For  Extension  Under  Delegated 
Authority  5  CFR  1320.9 

March  30,  1995. 

The  Federal  Communications 
Commission  is  reviewing  the  following 
information  collection  requirement  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320.9. 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB)  on  October  6, 1994.  This 
collection  was  previously  approved  by 
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OMB  and  is  unchanged.  Public 
comments  are  invited  on  this  collection 
for  a  period  ending  (thirty  days  from  the 
date  of  publication  in  the  Federal 
Register.)  Persons  wishing  to  comment 
on  this  information  collections  should 
contact  Dorothy  Conway,  Federal 
Communications  Commission,  1919  M 
Street  NW.  Room  242-B.  Washington. 
DC  20554.  You  may  also  send  comments 
via  Internet  to  DConway@fcc.gov.  Upon 
approval  FCC  will  forward  supporting 
material  and  copies  of  these  collections 
to  OMB. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW,  Suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  contact 
Dorothy  Conway.  Federal 
Communications  Commission,  (202) 
418-0217. 

OMB  Number:  3060-0430. 

T/fye:  Section  1.1206  non-restricted 
proceedings,  ex  parte  presentations 
generally  permissible  but  subject  to 
disclosure. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State.  Local  or  Tribal 
Government. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  300 
responses;  30  minutes  burden  per 
response;  400  hours  total  annual 
burden. 

Needs  and  Uses:  In  accordance  with 
the  Commission's  current  ex  parte  rules, 
certain  presentations  made  to  decision- 
making personnel  in  non-restricted 
proceedings  must  be  made  available  for 
viewing  by  all  the  parties  to  the 
proceeding.  The  parties  in  non- 
restricted  proceedings  use  information 
regarding  ex  parte  presentations  to 
prepare  responses  to  the  matters  raised 
in  the  documents.  The  availability  of  ex 
parte  materials  ensures  that  the 
Commission's  decisional  processes  are 
fair,  impartial  and  comport  with  the 
concept  of  due  process  in  that  all  parties 
can  know  of  and  respond  to  the 
arguments  made  to  decision-making 
officials. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-8401  Filed  4-5-95;  8:45  am| 

BILLINO  CODE  •n2-01-F 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  31, 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW,  Suite 
140,  Washington,  IX:  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Dorothy  Conway, 
Federal  Communications  Commission. 
(202)  418-0217  or  via  internet  at 
DConway@FCC.GOV.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10214  NEOB.  Washington,  DC 
20503.  (202)  395-3561. 
OMB  Number:  3060-0332. 

Title:  Section  76.614  Cable  television 
system  regular  monitoring. 
Form  No.:  N/A 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  561,200 
annual  respon.ses;  .017  hours  burden  per 
response;  11,638  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.614 
requires  that  cable  television  systems 
operating  on  aeronautical  frequencies 
which  were  requested  or  granted  for  use 
after  November  30, 1994.  provide  for  a 
program  of  regular  monitoring  for  signal 
leakage  and  maintain  a  log  showing  the 
date  and  location  of  each  leakage  source 
identified,  the  date  on  which  the  leak 
was  repaired  and  the  probable  cause  of 
the  leak. 

OMB  Number:  3060-0089. 

Title:  Application  for  Land  Radio 
Station  Authorization  in  the  Maritime 
Services. 

Form  No.:  FCC  Form  503. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individual  or 
hou.seholds;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State.  Local 
or  Tribal  Government. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  2,926 
annual  responses;  45  minutes  burden 
per  response;  2.195  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  rules  require 
that  applicants  file  FCC  Form  503  when 


applying  for  a  new  station  or  when 
modifying  an  existing  land  radio  station 
in  the  Maritime  Mobile  Service  or  an 
Alaska  Public  Fixed  Station.  The  data  is 
necessary  to  evaluate  a  request  for 
station  authorization  in  the  Maritime 
Services  or  an  Alaska  Public  Fixed 
Station,  to  issue  the  licenses,  and  to 
update  the  database. 
OMB  Number:  3060-0149. 

Title:  Part  63  -  Section  214 
Application  and  Supplemental 
Information  Requirements  (Sections 
63.01-63.601). 
Form  No.:  N/A 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for-    • 
profit. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  510  annual 
responses;  13.37  hours  burden  per 
response;  6.280  hours  total  annual 
burden. 

Needs  and  Uses:  Section  214  requires 
that  the  FCC  review  the  establishment, 
lease,  operations,  and  extension  of 
channels  of  communications  by 
interstate  common  carriers.  These 
carriers  earn  a  rate  of  return  based  on 
their  plant  and  facilities  investments. 
The  more  they  invest  in  plant  and 
facilities  the  greater  their  revenue 
requirement.  Thus,  one  of  the  marjor 
reasons  Section  214  was  enacted  was  to 
ensure  against  unnecessary  duplication 
of  plant  and  facilities.  The  other  reason 
for  Section  214  was  to  regulate  which 
entities  should  be  allowed  to  provide 
common  carrier  services  and  which 
services  should  be  allowed  to  be 
terminated.  The  information  in 
applications  by  dominate  carriers  is 
used  by  the  Commission  to  determine  if 
the  facilities  are  needed.  The 
information  in  the  semi-annual  reports 
of  the  non-dominant  carriers  is  used  to 
monitor  the  growth  of  the  networks  and 
the  availability  of  common  carrier 
services  in  this  segment  of  the 
telecommunications  market. 
OMB  Number:  3060-0128. 

Title:  Application  for  General  Mobile 
Radio  Service  and  Interactive  Video 
Data  Service. 
Form  No.:  FCC  Form  574. 
Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  2,970 
responses;  30  minutes  burden  per 
response;  1,485  hours  total  annual 
burden. 

Needs  and  Uses:  This  form  is  filed  by 
applicants  in  the  General  Radio  Service 


and  Interactive  Video  Data  Service  to 
request  an  authorization  or  to  modify  an 
existing  one.  This  data  is  used  to 
determine  eligibility,  for  rule  making 
proceedings,  enforcement  purposes  and 
for  resolving  treaty  obligations.  Data  is 
vital  to  maintain  database  and  issue 
authorizations. 
OMB  Number:  3060-0064. 

Title:  Application  for  Station 
Authorization  in  the  Private  Operational 
Fixed  Microwave  Radio  Service. 

Form  No.:  FCC  Form  402. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Frequency  of  Response:  On  Occasion. 

Estimated  Annual  Burden:  7,619 
responses:  6  hours  and  10  minutes 
burden  per  response;  46,978  hours  total 
annual  burden. 

Needs  and  Uses:  FCC  Form  402  is 
used  to  apply  for  a  new,  modified  or 
renewed  station  authorization  for 
Private  Operational  Fixed  Microwave 
stations.  'The  technical  data  is  necessary 
to  evaluate  a  request  for  Microwave 
station  authorization,  to  coordinate  that 
request,  and  to  provide  interference 
protection  if  the  request  is  granted. 

Federal  Communications  Comraission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  95-8459  Filed  4-5-95;  8:45  ami 

BM.UNO  CODE  6712-OI-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Amendment  to  an 
Existing  System  of  Records 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice  of  amendment  to  an 
existing  system  of  records — "Municipal 
Securities  Dealers  and  Government 
Securities  Brokers/Dealers  Personnel 
Records  System". 

SUMMARY:  As  part  of  an  ongoing 
examination  of  the  FDIC's  systems  of 
records,  the  "Municipal  Securities 
Dealers  and  Government  Securities 
Brokers/Dealers  Personnel  Records 
System"  has  been  reviewed  for 
compliance  with  the  Privacy  Act,  5 
U.S.C.  552a.  Numerous  minor 
amendments  have  been  made  that  will 
clarify  and/ or  more  accurately  describe 
the  following  elements  in  this  system  of 
records:  System  location,  storage, 
retrievability,  safeguards,  and  system 
manager(s)  and  address. 
EFFECTIVE  DATE:  April  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  N.  Ottie,  Attorney,  Office  of 


the  Executive  Secretary,  FDIC,  550-17th 
Street  NW.,  Washington,  DC  20429, 
(202) 898-6679. 

SUPPLEMENTARY  INF0RMATK3N:  The 
FDIC's  system  of  records  entitled 
"Municifwl  Securities  Dealers  and 
Government  Securities  Brokers/Dealers 
Personnel  Records  System"  is  being 
amended  to  clarify  and/or  more 
accurately  describe  its  contents.  These 
modifications  update  language  in  the 
system  location  and  the  system 
manager(s)  and  address  elements  to  - 
reflect  organizational  changes  within 
the  FDIC.  Additionally,  since  records 
are  no  longer  stored  in  computerized 
files  maintained  on  a  contract  basis  with 
the  National  Association  of  Securities 
Dealers,  Inc.,  that  reference  is  deleted 
from  the  system  location  and 
retrievability  elements.  The  language  of 
the  storage  element  is  reworded  to 
accommodate  system  maintenance  on  a 
mainframe  computer  system  instead  of 
a  PC-based  system.  The  retrievability 
element  adds  the  use  of  dealer 
registration  numbers  and  FDIC  bank 
certificate  numbers  to  facilitate  retrieval 
of  records  in  this  system.  Lastly,  the 
safeguards  element  is  amended  to 
clarify  that  computerized  records  are 
accessed  only  by  authorized  personnel 
with  password  access. 

Accordingly,  the  FDIC  amends  the 
"Municipal  Securities  Dealers  and 
Government  Securities  Brokers/Dealers 
Personnel  Records  System"  to  read  as 
follows: 

FDIC  30-64-0016 

SYSTEM  NAME: 

Municipal  Securities  Dealers  and 
Government  Securities  Brokers/Dealers 
Personnel  Records  System.  (Complete 
text  appears  at  53  FR  7399,  March  8, 
1988). 

SYSTEM  location: 

Capital  Markets  and  Administration 
Branch,  Division  of  Supervision,  FDIC, 
550-17th  Street.  NW.,  Washington,  DC 
20429. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAJNINGl,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  in 
electronic  media. 

RETRIEVABIUTY: 

Indexed  by  name,  social  security 
number,  and  dealer  registration  number 
or  FDIC  bank  certificate  number. 

safeguards: 

File  folders  are  stored  in  lockable 
metal  file  cabinets;  computerized 


records  are  accessed  only  by  authorized 
personnel  with  password  access. 


SYSTEM  MANAG£R(S)  ANO  ADDRESS: 

Associate  Director,  Capital  Markets 
and  Administration  Branch,  Division  of 
Supervision,  FDIC,  550-17th  Street, 
NW.,  Washington.  DC  20429. 

***** 

Dated  at  Washington.  IX:.  this  3rd  dav  of 
April  1995. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeMman, 

Acting  Executive  Secretary. 

IFR  Doc.  95-8460  Filed  4-5-95;  8:45  am] 

BtLUNQ  CODE  (714-01-P 


Privacy  Act  of  1974;  Amendment  to  an 
Existing  System  of  Records 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  of  amendment  to  an 

existing  system  of  records — "Secondary 

Marketing  Asset  Prospect  Systran" 

(formerly  "Prospective  Investor 

System"). 

SUMMARY:  As  part  of  an  ongoing 
examination  of  the  FDIC's  systems  of 
records,  the  "Prospective  Investor 
System"  has  been  reviewed  for 
compliance  with  the  Privacy  Act  of 
1974,  5  U.S.C.  552a.  Numerous  minor 
amendments  have  been  made  that  vriW 
clarify  and/or  more  accurately  describe 
the  following  elements  in  this  system  of 
records:  System  name,  system  location, 
categories  of  individuals  covered  by  the 
system,  categories  of  records  in  the 
system,  retention  and  disposal,  and 
system  managers)  and  address. 
EFFfCTIVE  DATE:  April  6,  1995. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Frederick  N.  Ottie,  Attorney,  Office  of 
the  Exeaif ive  Secretary.  FDIC.  550-17th 
Street  NW.,  Washington,  DC  20429. 
(202) 898-6679. 

SUPPLEMENTARY  INFORMATION:  The 
FDiC's  system  of  records  entitled 
"Prospective  Investor  System"  is  being 
amended  to  clarify  and/or  more 
accurately  describe  its  contents.  These 
modifications  include  changing  the 
system  name  to  the  "Secondary 
Marketing  Asset  Prospect  System,"  and 
updating  descriptions  in  the  system 
location  as  well  as  in  the  system 
manager(s)  and  address  elements  to 
refle^.t  organizational  changes  within 
the  FDIC  Additionally,  since  system 
coverage  only  includes  individuals  who 
have  submitted  written  notice  (not  oral 
notice)  of  an  interest  in  purchasing  (not 
an  intent  to  purchase)  assets,  and  since 
there  is  no  qualification  requirement  for 
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individuals  to  be  included  in  the 
system,  existing  language  identifying 
categories  of  individuals  covered  by  the 
system  is  amended  to  reflect  those  facts. 
In  a  similar  vein,  the  description  of 
categories  of  records  in  the  system  is 
amended  to  clarify  that  the  system 
contains  information  identifying  the 
general  geographic  location  of  loans  or 
owned  real  estate  that  individuals  may 
be  interested  in  purchasing;  that  it  also 
contain.s  information  relating  to  whether 
bids  have  been  submitted  on  loan  sales 
(but  not  owned  real  estate  sales);  and 
that  it  does  not  include  additional 
information  relating  to  actual  bids. 
Lastly,  the  retention  and  disposal    . 
element  is  amended  to  clarify  that 
backup  tapes  are  maintained  in  off-line 
storage  and  that  obsolete  data  is  deleted 
or  destroyed  after  15  months. 

Accordingly,  the  FDIC  amends  the 
"Prospective  Investor  System"  to  read 
as  follows: 

FDIC  30-64-0019 

SYSTEM  NAME: 

Secondary  Marketing  Asset  Prospect 
System.  (Complete  text  appears  at  52  FR 
23602.  June  23, 1987). 

SYSTEM  LOCATION: 

Division  of  Depositor  and  Asset 
Services.  FDIC.  550-1 7th  Street  NW., 
Washington.  DC  20429. 

CATEQORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  submitted 
written  notice  of  an  interest  in 
purchasing  loans  or  owned  real  estate 
from  the  FDIC. 

CATEOOfllES  Of  RECORDS  IN  THE  SYSTEM: 
Contains  the  individual's  name, 
address,  and  telephone  number; 
information  as  to  the  kind  or  category 
and  general  geographic  location  of  loans 
or  owned  real  estate  that  the  individual 
may  be  interested  in  purchasing:  and 
information  relating  to  whether  any  bids 
have  been  submitted  on  loan  sales. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMO,  ACCESSMQ,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 


RETENTION  AND  DISPOSAL: 

Records  are  generally  maintained  in 
computer  discs  and  tapes  in  an  on-line 
capacity  until  needed.  Backup  tapes  are 
maintained  in  off-line  storage.  All 
records,  including  those  in  printout 
form,  are  periodically  updated  to  reflect 
changes  and  maintained  as  long  as 
needed.  Obsolete  data  is  deleted  or 
destroyed  after  15  months. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  Division  of  Depositor  and 
Asset  Services.  FDIC.  550-1 7th  Street 
NW..  Washington.  DC  20429. 

•         •         •         •         » 

Dated  at  Washington.  DC,  this  3rd  day  of 
April,  1995. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

IFR  Doc.  95-  8449  Filed  4-5-95;  8:45  am] 

BILLING  CODE  6714-01-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Deatti  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  4  CFR  part 
540,  as  amended:  Radisson  Seven  Seas 
Cruises,  Inc.,  and  Diamond  Cruise,  Inc.. 
600  Corporate  Drive.  Fort  Lauderdale, 
Florida  33334. 

Vessel:  Radisson  Diamond. 

Dated:  April  3. 1995. 
Joseph  C.  Polking, 
Secretory. 

(FR  Doc.  95-8458  Filed  4-5-95:  8:45  ami 
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Security  for  the  Protection  of  the 
Public  in  Demnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Radison  Seven  Seas 
Cruises.  Inc.  and  Diamond  Cruise.  Inc., 
600  Corporate  Drive.  Fort  Lauderdale, 
Florida  33334. 

Vessel:  Radison  Diamond. 


Dated:  April  3. 1995. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  95-8457  Filed  4-5-95;  8:45  ami 

BILLING  COOE  6730-01-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  510. 

License  Number:  2881 

Name:  T.G.  International.  Inc. 

Address:  950  Threadneedle.  Ste.  140. 
Houston.  TX  77079 

Date  Revoked:  March  8,  1995 
Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number:  3365 

Name:  Jacky  Maeder  Ltd. 

Address:  1414  Calcon  Hook  Rd.  #204, 
Sharon  Hill.  PA  19079 

Date  Revoked:  March  10. 1995 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  1241 

Name:  Randy  International.  Ltd. 

Address:  590  Belleville  Turnpike,  #26. 
Kearny.  NJ  07032 

Date  Revoked:  March  10,  1995 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3822 

Name:  Freight  Brokers  International, 
Inc. 

Address:  1235  North  Loop  West,  Ste. 

601,  Houston,  TX  77008 
Date  Revoked:  March  15,  1995 

Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number:  3422 

Name:  The  Myers  Group  (U.S.),  Inc. 

Address:  72  Lake  Street,  Rouses  Point. 
New  York  12979 

Date  Revoked:  March  17.  1995 

Reason:  Surrendered  license 

voluntarily. 
Bryant  L.  VanBrakle. 

Director,  Bureau  of  Tariffs.  Certification  and 
Licensing. 

|FR  Doc.  95-8456  Filed  4-5-95;  8:45  ami 

BILUNO  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  New  York  Company  Inc., 
et  al.;  Acquisitions  of  Companies 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  April  19. 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  The  Bank  of  New  York  Company 
Inc.,  New  York,  New  York;  to  acquire 
Related  Guaranteed  Corporate  Partners, 
L.P..  New  York.  New  York,  and  thereby 
engage  in  making  equity  and  debt 
investments  in  corporations  or  projects 
designed  primarily  to  promote 
community  welfare,  such  as  economic 


rehabilitation  and  development  of  low- 
income  areas  by  providing  housing, 
services  or  jobs  for  residents,  pursuant 
to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Union-Calhoun  Investments,  Ltd., 
Rockwell  City,  Iowa;  to  acquire  Keith 
Insurance.  Rockwell  City,  Iowa,  and 
thereby  engage  in  insurance  agency 
activities  in  towns  of  less  than  5,000 
and  tax  preparation,  pursuant  to  § 
225.25(b)(8)(iii)  and  (b){21)  of  the 
Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  New  Era  Bancorporation,  Inc., 
Fredericktown.  Missouri;  to  acquire  up 
to  an  additional  6.54  percent  (for  a  total 
of  9.99  percent)  of  the  voting  shares  of 
St.  Francois  County  Financial  Corp.. 
Farmington.  Missouri,  and  thereby 
acquire  St.  Francois  County  Savings  and 
Loan  Association.  Farmington, 
Missouri,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  and  in  the  sale  as  agent  of 
credit-related  insurance,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  31, 1995. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  95-8405  Filed  4-5-95;  8:45  am) 
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Gerauld  Blaylock,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  19, 1995. 


A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Gerauld,  Donna,  William,  and 
Margaret  Hopkins,  and  Amy  (Hopkins) 
Blaylock,  Downers  Grove,  Illinois;  to 
acquire  an  additional  22.39  percent  (for 
a  total  of  24.96  percent)  of  the  voting 
shares  of  Finest  Financial  Corporation, 
Pelham,  New  Hampshire,  and  thereby 
indirectly  acquire  Pelham  Bank  and 
Trust.  Pelham.  New  Hampshire. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Hope  Harris  Johnson,  Slocomb. 
Alabama;  to  acquire  62.9  percent  of  the 
voting  shares  of  Wiregrass 
Bancorporation.  Inc..  Ashford.  Alabama, 
and  thereby  indirectly  acquire  Barbour 
County  Bank.  Eufaula,  Alabama. 

C  Federal  Reserve  Bank  of  Kansas 
Gty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Douglas  L  and  Rebecca  McCIure, 
Colorado  Springs.  Colorado;  to  acquire 
an  additional  4.66  percent  (for  a  total  of 
25.23  percent)  of  the  voting  shares  of 
First  Flo  Corporation.  Florence, 
Colorado,  and  thereby  indirectly  acquire 
Rocky  Mountain  Bank  &  Trust. 
Florence,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  31, 1995. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  95-8406  Filed  4-5-95;  8:45  ami 
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Buerge  Bancshares,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
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applicatioo  that  requests  a  bearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identlMng  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  bearing. 

Comments  regarding  this  application 
must  be  received  not  kler  than  May  I. 
1995. 

A.  Federal  Resarve  Baak  of  Kansa* 
City  (John  E  Yorke,  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City.  Missouri  6419a; 

1.  Buerge  Bancshares,  Inc.,  Joplin. 
Missouri:  to  acquire  100  percent  of  the 
voting  shares  of  Peoples  State  Bank. 
Claremore.  Oklahoma. 

Board  of  Cowunora  of  Um  FadMal  Reaervv 
System,  March  SI,  1996. 
BatfaaraK.  Lawny. 

Associate  Sscntory  of  the  Board. 

|FR  Doc.  9S-04O7  Pited  4-5-95;  8:45  ami 

■flJJNQ  COOC  eiO-01-F 


GENERAL  SERVICCS 
ADMINISTRATION 

Putilfc  Buildings  Service;  Proposed 
Port  of  Entry,  Located  at  Pacific 
Highway,  Btalne,  Whatcom  County, 
WA;  Notice  of  AvaUatXtlty  for  a  Draft 
Environmental  Impact  Statement 

The  general  Services  Administration 
(OS A)  hereby  gives  notice  a  Draft 
Enviroi  nental  Impact  Statement  (DEIS) 
has  be«  n  prepared  in  accordance  with 
the  National  Enviroam«ital  Policy  Act 
(NEPA)  of  1969.  as  amended.  The  DEIS 
was  prepared  for  the  proposed 
expansion  of  the  Port  of  Entry  located  at 
Pacific  Highway,  Blaine.  Whatcom 
County.  Washington.  The  DEIS  is  being 
made  available  Marth  31,  1995.  GSA  is 
the  lead  Federul  age.icy  for  the 
preparation  of  the  EIS.  The  DETS 
evaluates  the  proposed  action,  the  no- 
action,  and  three  (3)  design  alternatives. 

Written  comments  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  EIS,  the  merits  of  the 
alternatives  discussed,  the  impacts 
identified,  and/or  mitigation  measures 
recommended  and  be  sent  no  later  than 
May  15,  1995  to  GSA's  EIS 
subconsultant.  Berger/ABAM,  at  the 
following  address:  33301  Ninth  Avenue 
South.  Federal  Way,  WA  98003. 

Conunents  will  also  be  accepted  at  a 
pubhc  meeting  to  be  held  on  April  19, 
1995,  at  the  Blaine  Senibr  Center,  763 
"G"  Street.  Blaine.  Washington  98230. 
The  meeting  will  be  held  from  5:30  p.m 
to  7:30  p.m. 

Representatives  of  GSA  and  Berger/ 
ABAM  will  receive  comments  from 


interested  parties  regpuxiing  the 
proposed  project,  the  environmental 
analysis,  and  proposed  mitigation 
measures.  All  comments  lecetved  will 
be  made  a  part  of  the  administrative 
record  for  the  DEIS  and  will  be 
evaluated  as  part  of  the  Final  EIS  review 
process. 

For  further  information  contact  Donna 
M.  Meyer.  RegionaJ  Environmental 
Program  OfQoer.  General  Services 
Administration.  Pubhc  Buildings 
Service  (lOPL).  400  15th  Street  SW.. 
Auburn.  Washington  96001-6599.  or  at 
(206)  931-7675. 

Dated:  March  24.  isas. 

Regional  Adatinistrator  ( 1  OAj, 

(PR  Doc.  09>-B414  Pilad  4-S-95:  »:45  ami 
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DEPARTMEfff  OF  HEALTH  AND 
HUMAN  SERVICES 

OMlce  of  tt>e  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services"  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  appHcable  rate 
determined  hom  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  14  Ve  percent  for  the 
quarter  ended  March  31,  1995.  This 
interest  rate  will  remain  in  effect  until 
such  time  as  the  Secretary  of  the 
Treasury  notifies  HHS  of  any  change. 

Dated:  March  30. 1995. 
Georga  Stradar, 

Deputy  Assustant  Secretary.  Finance. 
|FR  Doc.  9S-«3«7  Fifed  4-5-95;  »:45  am] 
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Food  and  Drug  Adminlstratloii 

Pocket  No.  95N-0082] 

Animal  Drug  Export;  DealoreMn 
Acetate  Implant 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARnr:  The  Food  Hid  Dmg 
Administration  (FDA)  is  announciag 
that  Peptide  Technology  Ltd.  has  filed 
an  application  requesting  approval  far 
the  export  of  the  animal  drug 
OvuplantT**  (deslorelin  acetate)  to 
Canada. 

ADDRESSCS:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rro.  1-23,  12420  Parklawn  Dr., 
Rockville.  MD  20657,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  corjceming  the  export  of 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1966  should  also  be 
directed  to  the  contact  person. 

FOR  FimTMER  INFORNATION  CONTACT: 
Gregory  S.  Gates,  Center  for  Veterinary 
.  Medicine  (HFV-114),  Food  and  Ehoig 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORI^TION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  Ibr  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Peptide  Technology  Ltd.,  4-10  Inman 
Rd.,  Dee  Why  2099,  Australia,  has  filed 
application  number  8019  requesting 
approval  for  the  export  of  the  animal 
drug  OvuplanfTM  (2.1  milhgrams  of 
deslorelin  per  implant,  as  the  acetate)  to 
Canada.  The  drug  is  a  subcutaneous 
implant  providing  sustained  release  of  a 
gonadotropin  releasing  hormone  analog. 
It  is  indicated  for  inducing  ovulation  in 
the  oestrus  mare-  The  application  was 
received  and  filed  in  the  Center  for 
Voterinarv  Mnrticine  on  March  20,  1995. 


which  shall  be  considered  the  filing 
date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  April  17, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  March  24, 1995. 
Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-8451  Filed  4-5-95;  8:45  am) 
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[Docket  No.  950-0052] 

Changes  To  Be  Reported  for  Product 
and  Establishment  License 
Applications;  Guidance 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
guidance  document  entitled  "Changes 
to  be  Reported  for  Product  and 
Establishment  License  Applications; 
Guidance."  The  guidance  document  is 
intended  to  provide  manufacturers  of 
licensed  biological  products  guidance 
on  changes  in  manufactiu-ing 
procedures  and  establishments  which 
may  be  implemented  with  and  without 
prior  approval  by  the  Director,  Center 
for  Biologies  Evaluation  and  Research 
(CBER).  This  document  does  not  apply 
to  manufacturers  of  Whole  Blood,  blood 
components.  Source  Leukocytes,  and 
Source  Plasma,  and  it  does  not  address 
labeling  changes.  By  following  this 
guidance  document,  manufacturers  of 
licensed  biologicals  may,  in  some 
instances,  reduce  their  reporting  burden 
and  facilitate  implementation  of  certain 
changes. 


DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Two  copies 
of  any  comments  are  to  be  submitted 
except  that  individuals  may  submit  one 
copy.  A  copy  of  the  guidance  document 
and  received  comments  are  available  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  Under 
§  601.12  Changes  to  be  reported  (21  CFR 
601.12),  manufacturers  are  required  to 
report  important  proposed  changes  in 
location,  equipment,  management  and 
responsible  personnel,  or  in 
manufacturing  methods  and  labeling,  of 
any  product  for  which  a  license  is  in 
effect  or  for  which  an  application  for 
license  is  pending,  to  the  Director, 
CBER.  Such  reports  are  to  be  filed  by  the 
manufacturer  not  less  than  30  days  in 
advance  of  the  time  that  such  changes 
are  intended  to  be  made  except  in  case 
of  an  emergency.  Proposed  changes  in 
manufacturing  methods  and  labeling 
may  not  become  effective  until 
notification  of  acceptance  is  received 
from  the  Director,  CBER. 

Reporting  changes  under  §  601.12 
represents  a  significant  workload  for  the 
industry  and  the  agency.  In  addition, 
regulated  industry  has  expressed 
concern  about  delays  in  implementing 
changes  and  inconsistencies  in 
reporting  requirements  for  product 
license  applications  (PLA's), 
establishment  license  applications 
(ELA's),  and  new  drug  applications 
(NDA's).  To  reduce  the  reporting  burden 
on  manufacturers  of  biological  products 
and  to  facilitate  the  approval  process, 
FDA  is  issuing  this  guidance  document, 
which  describes  CBER's  current 
interpretation  of  §601. 12(a)  and  (b). 

The  guidance  document  is  not 
intended  to  affect  the  reporting 
requirements  currently  specified  in 
§  601.12,  but  to  provide  clarifying 
descriptions  of  the  types  of  changes  that 
are  currently  considered  to  be 
"important"  within  the  meaning  of  that 
section.  In  addition,  the  document 
clarifies  the  types  of  changes  which  may 
be  implemented  30  days  after 


submission  of  a  supplement  and  those 
which  must  await  approval  of  a 
supplement  prior  to  implementation. 
Thus,  the  guidance  document  outlines 
three  categories  for  reporting  changes, 
based  on  the  importance -and  nature  of 
the  changes.  The  document  lists 
examples  of  changes  that  would  fall  into 
each  category. 

This  document  does  not  apply  to 
changes  in  manufacturing  processes  and 
facilities  associated  with  the 
manufacture  of  Whole  Blood,  blood 
components.  Source  Leukocytes,  or 
Source  Plasma.  CBER  is  currently 
evaluating  reporting  requirements  in 
those  areas.  In  addition,  the  guidance 
document  does  not  address  labelinp 
changes.  However,  in  the  Federal 
Register  of  August  3, 1994  (59  FR 
39570),  FDA  published  a  notice  of 
availability  for  the  revised  Office  of 
Establishment  Licensing  and  Product 
Surveillance  Advertising  and 
Promotional  Labeling  Staff  (APLS) 
Procedural  Guidance  Document.  The 
APLS  Procedural  Guidance  document 
details  the  approach  that  manufacturers 
and  distributors  should  follow  in 
submitting  advertising  and  promotional 
material  for  review  by  CBER.  The  APLS 
Procedural  Guidance  Document  also 
provides  guidance  on  CBER's  current 
interpretation  of  §601.12  as  it  applies  to 
reporting  important  proposed  changes 
in  labeling;  specifically,  promotional 
labeling  of  biological  products  for  which 
a  license  is  in  effect  or  for  which  an 
application  for  a  Ucense  is  pending. 

As  with  other  guidance  documents, 
FDA  does  not  intend  this  document  to 
be  all  inclusive.  The  document  is 
intended  to  provide  information  and 
does  not  set  forth  requirements. 
Manufacturers  may  follow  the  guidance 
or  may  choose  to  use  alternative 
procedures  even  though  they  are  not 
provided  in  this  document.  If  a 
manufacturer  chooses  to  use  alternative 
procedures,  that  manufacturer  may  wish 
to  discuss  the  matter  further  with  CBER 
to  prevent  expenditure  of  resources  on 
activities  that  FDA  may  later  determine 
to  be  unacceptable. 

This  guidance  document  is  not 
binding  on  either  FDA  or  licensed 
manufacturers  of  biological  products 
and  does  not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  any 
person. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  document.  Received 
comments  will  be  considered  to 
determine  if  further  revision  to  the 
guidance  document  is  necessary. 

The  text  of  the  guidance  docume.it 
follows: 
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Fo<mI  and  Or«g  AdminLstration.  Onter  for 
Biologies  Evahi«(joa  and  Re<e«rcii  {CUER), 
Chan)tw  ttt  b*  ReporWd  fi»r  Prodad  ami 
Estahlithoignt  I  irpniw  Applicatioas; 
Guidance 

I.  latrwtuciimm  and  Back^pvund 

A  signiriciiiit  number  of  stipplements  Jo 
iippruved  biokif{icaI  product  and 
establishment  license  applicHtions  submitted 
to  CBEJ<  during  an  averaf^  raw  involve 
dliang)B8  which  fttU  under  $601.12  C/wn^s  to 
/>e  reporterf  (21  CFR  601.12). 

lender  this  reguklion.  impvrtdnt  pruposed 
changes  in  location .  equipment,  management 
and  responsibte  persoaoel,  or  in 
manufacturing  methods  and  labeMng,  are 
required  to  be  reported  to  CBER  not  less  than 
.10  days  in  advance  of  the  time  such  changes 
are  intended  to  be  made  (§601.IZ(d)). 
Profjosed  chanf^es  in  noanufactunng  methods 
and  labeling  may  not  beconae  effective  until 
notincation  of  acceptance  is  rticeived  h-om 
the  Director,  CBBK  [jj  601 .12(b)). 

This  documeat  is  not  intended  to  affect  the 
rnporting  requirements  in  §601.12.  but  to 
provide  clarifying  descriptions  of  those 
requirements.  This  guidance  docs  not  apply 
to  manufacturers  of  Whole  Blood,  blood 
components,  5>ource  Leulc(>ryte»».  and  Source 
Ptasnia.  Guidance  on  repotting  requirements 
in  those  areas  is  currently  under  evaluation 
within  CBER.  In  addition,  this  document 
does  not  address  labeling  changes.  For 
guidance  on  the  subraissiun  of  advertising 
and  promotioDal  material,  see  the  Office  of 
establishment  Licensing  and  Product 
Surveillance  Advertising  and  Promotional 
Labeling  Staff  (APL3)  Procedural  Guidance 
Document  (August  19W). 

To  facilitate  the  approval  process.  CBER 
performed  a  review  of  the  typ«i  of  changes 
being  reportad  and  aasessed  the  relative 
impact  q^aach  change  on  product  purity, 
potency,  and  safety.  Results  of  ihLs  analysis 
have  provided  CBER  the  rationale  for 
describing  three  categories  of  changes  based 
on  [>otentiaI  effect  on  product  safety,  purity, 
and  potency,  with  each  category  associated 
with  a  different  notification  mechanism.  In 
general,  the  types  of  changes  for  which  CBER 
reriommends  less  stringent  reporting 
represent  changes  which,  fcw  the  most  part, 
have  not  been  associated  with  demonstrable 
effects  on  product  purity,  potency,  or  safety, 
and/or  which  are  readily  amenable  to  on-site 
scrutiny  during  inspection  of  the  production 
facility,  tn  many  instances,  manufacturers 
will  need  to  evaluate  changes  addressed  in 
the  three  categories  using  validated  standard 
operating  procedures  (SOP's)  or 
specifications. 

Regardless  of  whether  a  supplement  is 
r(X)uired  to  be  filed,  the  manufacturer  in 
making  such  changes  must  conform  to  the 
current  good  manufacturing  practice  (CXiMF) 
requirements  of  the  Federal  Food.  Drug,  and 
(i)sraetic  Act  (21  U.S.C.  351(aM2MB))  and  the 
regulations  in  21  CFR  parts  210  and  211. 
Changes  affecting  the  method  of  manufacture 
require  validation  under  the  CGMP 
regulations.  In  addition,  manufecturers  must 
comply  with  the  recordkeeping  requirements 
under  the  CGMP  ragulations  and  ensure  that 
lelevant  records  are  readily  available  for  FDA 
inspection. 


This  document  identifies  and  categorixes 
the  types  of  changes  in  manufacturing 
processes  and  establishments  which  may  be 
implementad  with  aad  without  prior 
approval  by  CBER. 

This  guidance  document  is  not  biadix>g  on 
either  FDA  or  licensed  manufacturers  of 
biological  products  and  does  not  create  or 
confi,T  any  rights,  privileges,  or  benefits  for 
or  on  any  person.  It  does,  Innvever.  describe 
CBER's  current  interpietation  of  §601.12. 
Where  this  document  reiterates  a 
requirefoeot  imposed  by  statute  or  regulation, 
the  torce  and  effect  as  law  of  the  requirement 
is  not  changed  in  any  way  by  virtue  of  its 
inclusion  in  this  document 

Section  A  of  this  document  contains 
general  definitions  of  each  category  of  change 
as  it  pertains  to  notification  or  reporting 
requirements  outlined  in  §601. 12(a)  and  (b). 
This  section  also  defines  a  Periodic  Report 
for  Category  i  changes.  Section  B  of  this 
document  provides  instruction  oa  sending 
subnxissions  tuCBER.  Section  C  of  this 
document  augments  these  definitions  with 
selected  examples  of  modifications 
appropriately  felling  under  each  category 
Sectioo  D  erf  this  document  contains 
guidance  oo  categorizing  proposed  changes 
which  may  not  be  listed  in  section  C  Section 
E  of  this  document  discusses  the  kind  of 
information  the  agency  is  asking 
manufacturers  to  submit  in  a  Periodic  Report 

n.  Gwidanoe  and  Ratisaala 

A  Definitions 

General  definitions  of  each  category  of 
reporting  changes  are  as  follows: 

1.  Category  I — Changefs)  for  Which  No 
Supplement  Submission  is  Required  and 
Which  May  be  Described  in  a  Periodic  Report 

This  category  includes  modifications  to 
procedures,  process  parameters,  components, 
manufecturing  methods,  reagents,  equipment 
and  facilities  which  do  not  rise  to  the  lex-el 
of  the  ■■imp<jrtant"  changes  required  to  be 
reported  under  $601.12.  These  are  changes 
that  are  designed  to  tighten  control  on  the 
production  process,  or  have  not  been 
associated  with  adverse  impact  on  product 
safety,  piuity  or  potency.  Manufacturers 
should  quabfy  aacL  as  necessary,  validate 
such  changes  before  implementing  them. 
These  changes  should  be  shown  not  to  affect 
the  integrity  of  the  product.  For  this  category, 
the  manufacturer  generat*^  and  retains  all 
rf  levant  data  defining  (and,  as  necessary, 
validating)  changes  which  are  implemented 
In  order  to  expedite  the  agency's  review  of 
changes,  such  data  should  be  readily 
accessible  for  FDA -establishment 
inspections.  The  agency  recommends  that  the 
firm  notify  CBER  in  a  Periodic  Report  (see 
description  below)  of  the  changes  and  dates 
of  implementation. 

2.  Cat».-gory  11 — Change($]  Requiring  a 
Supplement  Submission  and  Which  May  be 
Implemented  Prior  to  CBER  Approval 

This  category  includes  modifications  to 
location,  equipment,  management,  and 
personnel  that  do  not  change  manufacturing 
nintho<Js.  but  have  the  potential  to  adverselv 
affect  produ<  t  safety,  purity,  and  potency. 
For  these  changes,  the  manufecturer  shouhf 


submit  a  standard  supplement,  accompanied 
by  all  relevant  supporting  data,  with  a 
request  to  implement  not  less  than  30  days 
foUowing  the  supplement's  receipt  by  (SER's 
Document  Cmtroi  Center.  Such  supplements 
should  be  clearly  marked  "Category  11 
Supplement,  Changes  to  be  Implemented"  at 
the  lop  of  the  cover  letter.  CBER  will  confirm 
the  submission  and  its  receipt  date  in  the 
reference  number  assignment  letter.  CBEK 
intends  to  follow  relevant  application  review 
policies  in  assigning  supplement  review. 

CBER  will  process  Category  il  changes  as 
establishment  or  product  license  application 
supplements  and  wiD  take  official  action  on 
such  supplements  on,  before,  or  after  this  30- 
day  period,  ff  CBER  officials  do  not  contact 
tlie  sponsor  via  telephone  or  written 
correspondence  within  30  days  following  t)ie 
docunDentL>d  receipt  date  to  question  or  reject 
the  "Category  U"  status,  the  roanu&cturer 
may  implement  the  change.  CBER  may 
communicate  with  the  firm  during  this  3U 
day  period  for  clarification  or  to  advise  that 
the  change  is  considered  to  be  a  Categorv  III 
supplement  (see  description  below). 

Manufacturers  should  be  aware  tliat 
Category  D  changes  are  implemented  subjoct 
to  agency  approval.  The  agency  may  refuse 
to  approve  a  supplement  for  a  change  that 
has  already  been  implemented.  In  assessing 
a  manufacturer's  plans  to  correct  a  problem, 
the  agency  intends  to  consider  the 
manufacturer's  reasons  for  making  the 
change  and  the  alternatives  available  to  the 
manufacturer,  among  other  things.  If  the 
circumstances  warrant,  the  agency  may 
require  the  change  to  be  immediately 
discontinued.  When  circumstances  permit,  it 
is  FDA's  intent  to  allow  manufacturers  to 
correct  a  problem  with  minimal  expense  and 
without  unnecessary  waste. 

3.  C:ategorv-  III— Changeis)  Which  Require 
CBER  Approval  Prior  to  lmplenientatit)n 

This  category  includes  changes  in 
manufacturing  methods  and  requires 
manufactures  to  submit  all  relevant 
supporting  documentation  and  await  CBER's 
approval  prior  to  implementation.  As  with 
Category  U  submissions,  CBER  intends  to 
follow  relevant  application  review  policies  in 
assigning  supplement  n^view. 

4.  Periodic  Reports 

A  Periodic  Report  is  a  voluntary  wriltun 
report  submitted  every  6  months  listing  and 
briefly  describing  Category  I  changes  and 
providing  the  date  of  implementation  of  such 
changes.  Reports  should  include  separate 
descriptions  of  BACH  change  affecting  a 
licensed  product  and  should  identify  for  each 
change  the  specific  establishment  location 
involved  (See  section  E  of  this  document  fur 
requested  infomnation.) 

B.  Where  to  Sirhmit  Supplements  and 
Periodic  fteports 

Three  copies  of  all  supplements  and 
periodic  reports  should  he  submitted  to  the 
Center  for  Biologies  Ex-aluation  and  Research 
(HFM-99),  Food  and  Drug  Administration. 
1401  Rockville  Pike,  suite  200N,  Ro»  kville. 
MD  20fi52-144<^ 
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C.  Selected  Examples 
1.  Category  I 

CBER  currently  considers  the  following 
examples  to  be  changes  that  will  not 
ordinarily  rise  to  the  level  of  the  "important" 
changes  required  to  be  reported  under 
§601.12.  These  changes  need  not  be 
submitted  to  CBER  prior  to  implementation 
and  may  be  submitted  in  a  periodic  report  as 
"Category  I  changes."  This  listing  provides 
representative  samples  of  Category  I  changes 
and  is  not  all  inclusive. 

i.  Change  in  purchasing  source  of  approved 
final  fill  components  (stoppers,  vials,  seals) 
that  meet  established  specifications.  This 
does  not  include  change(s)  in  composition  of 
such  components  or  suppliers  of  anciilaiy 
chemicals  and  drug  products  such  as 
diluents. 

ii.  Change  in  harvesting  and/or  pooling 
procedures  which  does  not  affect  method  of 
manufacture,  recovery,  storage  conditions, 
sensitivity  of  detection  of  adventitious 
agents,  or  production  scale;  e.g.,  collection  in 
smaller  quantities  to  improve  proce.ss 
efficiency. 

iii.  Changes  in  cell  inoculum:  e.g,  mode  of 
expansion  (attached  versus  suspension: 
bioreactor  verstis  spinner),  cell  density, 
staging  of  culture.  "This  excludes  viral 
products;  e.g..  vaccines  and  in  vitro 
diagnostic  kits. 

iv.  Change  in  storage  conditions  of 
reference  standard  or  panel  based  on  stability 
data  generated  with  an  FDA-approved 
protocol. 

V.  Extension  of  dating  period  for  in-house 
rfiference  standards,  based  on  real-time  data, 
according  to  an  FDA-approved  {>rotocol. 

vi.  Replacement  of  inhuuse  reference 
standard  or  reference  panel  (or  panel 
member)  according  to  FDA-approved 
standard  operating  procedures  (SOP's)  and 
specifications. 

vii.  Tightening  of  sfkecifications  for 
reference  standard  or  lot  release  analyses. 

viii.  Establishment  of  new  Working  Cell 
Bank  derived  firom  previously  approved 
Master  Cell  Bank  according  to  an  FD.A- 
approved  SOP. 

ix.  Narrowing  (tightening)  of  spef;ifications 
for  intermediates  and  endproducts  to  provide 
greater  assurance  of  product  purity  and 
potency. 

X.  Use  of  alternative  storage  containers  for 
intermediates,  with  no  change  in  sterility, 
depyrogenation  status,  or  composition  of 
container. 

xi.  Change  in  storage  conditions  of 
inprocess  intermediates  based  on  data  from 
an  FDA-approved  stability  protoc-ol  (lat)eling 
not  affected). 

xii.  Change  in  bulk  piool  size  for 
formulation  without  process  scale-up. 

xiiL  Batch  Size  changes  ktr  ancillary 
components  (specimen  diluents,  positive 
and/or  negative  controls,  substrate  buffers. 
etc)  where  all  equipment  contact  surfaces 
remain.chemically  identical  to  approved 
equipment. 

xiv.  Change  in  the  number  of  vials  per  fill 
with  no  scale-up  or  impact  on  p>arameters 
defined  in  the  environmental  assessment. 

XV  Change  in  shipping  conditions  (e.g.. 
temperature,  packaging,  custody)  based  upon 


data  derived  firom  studies  foUowing  an  FDA- 
approved  protocol. 

xvL  Rework  of  biologic  product  which  has 
failed  final  release  testing  using  FDA- 
approved  rework  protocol.  Note;  Any  lot  of 
product  subject  to  rework  should  be  so  noted 
on  the  product  release  protocol. 

xvii.  Change  in  stabilify  test  protocol  to 
include  more  stringent  pmrameters:  e.g. 
additional  assays,  tightened  specifications, 
etc. 

xviii.  Replacement  of  equipment  with  that 
of  identical  design  and  operating  principle 
involving  no  change  in  process  parameters. 

xix.  The  following  modifications  of  areas 
not  used  for  production  or  storage  of 
intermediate  or  finished  product  (such  as 
testing  laboratories,  materials  storage, 
warehouse,  e.Tiployee  break  areas,  etc): 

(a)  Addition  of  outside  areas  that  do  not 
adversely  affect  the  product 
manufacturing  area  or  utility  systems: 

(b)  Expansion  or  reorganization  of  off-site 
support  space  that  does  not  affect  the 
product  manufacturing  areas: 

(c)  Modification  to  or  relocation  of  supjxirt 
space  within  a  product  manufacturing 
facility  that  does  not  affiect  plant  utility 
systems  and  flow  patterns,  or  adversely 
affect  product  purity  or  environmental 
conditions  (e.g.,  addition  of  half 
partitions  or  benches). 

XX.  The  relocation  of  equipment  within 
appropriate  areas  of  approved  facilities,  not 
increasing  risk  to  product  purity  or  int^p-ity 
of  testing  (e.g.,  relocation  of  fermentor  in 
fermentation  suite). 

xxi.  Upgrade  in  air  quality,  material,  or 
personnel  flow  where  product  specifications 
remain  unchanged.  Involves  no  change  in 
equipment  or  physical  structure  of 
production  area. 

xxii.  Changes  in  personnel  other  than  the 
Responsible  Head  (21  CFR  600.10)  or 
individuals  serving  in  a  capacity  of 
alternative  or  temporary  Responsible  Head. 

2.  Category  II 

CBER  currently  considers  the  follovk:ing 
examples  to  be  "important"  proposed 
changes  in  location,  equipment,  management 
and  responsible  personnel.  These  changes 
must  be  reported  pursuant  to  §601. 12(a)  and 
meet  the  definition  of  a  "Category  II 
Supplement."  This  listing  provides 
representative  samples  of  Category  II  changes 
and  is  not  all  inclusive. 

i.  Addition  of  back-up  systems  for 
manufacturing  processes  which  are  identical 
to  the  primary  system  and  ser\-e  as  an 
alternate  resource  (not  expansion  of  capacity) 
within  an  approved  production  area. 

ii.  Upgrade  to  production  air  handling  or 
water  systems  using  like  equipment  and  not 
affecting  established  specifications;  e.g, 
remox-al  of  dead  legs  in  water  for  injection 
(WFl)  system.  (Does  not  include  replacement 
of  parts  or  routine  repair  and  maintenance 
(Category  I).) 

iii.  Replacement  of  equipment  with  that  of 
similar,  but  not  identical,  design  and 
operating  principle  that  does  not  affect  the 
process  methodology. 

iv.  Expansion  of  existing  manufacturing 
support  systems  (WFl,  heating,  \Tntilation, 
and  air-conditioniDg  (HVAC));  e.g..  adding  an 
additional  WFl  loop. 


v.  Relocation  of  operations  within  the  same 
production  area  of  an  approved  facility'  with 
no  change  in  equipment  or  room 
classification. 

vi.  Modification  of  an  approved 
manufecturing  area  which  does  not  adversely 
affect  safety,  purity  or  potency  of  product 
e.g..  adding  new  interior  partitions  or  walls 
to  increase  control  over  the  environment  and 
replacing  or  adding  new  surfaces  to  enhance 
cleaning. 

vii.  Change  in  Responsible  Head  (21  CFR 
600.10)  or  individuals  serving  in  a  capacity' 
of  alternative  or  temporar\'  Responsible 
Head. 

3.  Category  III. 

CBER  currently  considers  the  following 
examples  to  be  "important"  propKJsed 
changes  in  manufecturing  methods.  These 
changes  require  CBER  approval  before  they     * 
may  be  implemented  under  §601. 12(b),  arid 
meet  the  definition  of  a  "'Category  III 
Supplement."  This  listing  provides 
representative  samples  of  Category  III 
changes  and  is  not  all  inclusive. 

i.  Establishment  of  new  Master  Cell  Bank. 

ii.  Change  in  inhousc  reference  standard  or 
reference  piune\  (pwne)  member)  resulting  in 
modification  of  reference  sp>ecifications. 

iii.  Establishment  of  alternate  test  method 
for  reference  standards,  release  panels, 
product  intermediates,  or  endproduct. 

iv.  Replacement  of  existing  test  method 
with  new  procedure  or  method;  e.g..  change 
from  radioimmunoassay  (RIA)  to  enzyme- 
linked  immunosorbent  assay  (ELISAJ. 

v.  Change  in  process  parameters:  e.g.. 
growth  cycle,  chromatographic  medium, 
process  time  and/or  temperature,  filtration 
process. 

vi.  Change  in  sequence  of  processing  steps, 
including  addition  of  processing  step;  e.g  . 
viral  removal  or  inactivation. 

vii.  Change  in  production  scale  (up  or 
down)  involving  changes  in  equipment, 
process  parameters,  or  process  methodology. 

viii.  Change  in  chemistry  or  formulation  of 
solutions  used  during  processing. 

ix.  Changes  in  conjugation  chemistry  or 
process. 

x.  Change  in  composition  of  the  biological 
product  or  ancillary  comfwnents. 

xi.  Change  in  dosage  form. 

xii.  Any  change  which  results  in  detectable 
relaxing  of  product  specifications  and 
modification  in  potency,  sensitivity,  or 
specificity. 

xiii.  Change  in  fill  volume  (per  viaJ)  from 
an  approved  production  batch  size  and/or 
scale. 

xiv.  Reprocessing  of  product  without  a 
previously  approveid  reprocessing  protocoL 

XV.  Change  in  stability  testing  program; 
e.g.,  substitution  of  analytical  methods  or 
(Kitency  assay,  broadening  of  acceptance 
criteria,  change  in  storage  temperature, 
change  in  test  algorithm. 

xvi.  Extension  of  dating  period  for 
intermediate  or  endproduct. 

xvii.  Change  in  storage  conditions  for 
licensed  final  product  or  intermediate  based 
on  real-time  data  from  FDA-approved 
stability  protocol  (labeling  affected). 

xviii.  The  following  changes  in 
manufacturing  location  that  affect  process 


17538 


Federal  Register  /  Vol.  60.  No.  66  /  Thursday.  April  6.  1995  /  Notices 


conditions  and  thereby  have  the  potential  to 
affect  product  safiety.  purity,  or  potency: 

(a)  Use  of  a  previously  unapproved 
manufacturing  area  or  facility: 

(b)  Change  in  air  quality,  water  quality, 
material,  or  personnel  flow  for  licensed 
product  manufacturing  areas. 

(c)  Change  from  single  product 
manufacturing  to  multiple  product 
manufacturing  using  same  equipment 
and/or  [lersonnel. 

(d)  Renovation  to  physical  structure  that 
alters  product,  material,  and/or 
personnel  flow. 

xix.  Addition  to  or  replacement  of  an  FDA- 
approved  manufacturing  step  performed 
under  contract  to  a  second  facility. 

D.  Categorization  of  Proposed  Changes 

Before  implementing  a  change  which  is  not 
identified  above  or  does  not  clearly  fit  into 
one  of  the  defmed  categories,  manufacturers 
should  discuss  the  proposed  change  with 
(]BER.  If  guidance  is  not  sought,  the  change 
should  be  reported  in  the  form  of  a  Category 
III  supplement,  subject  to  CBER  approval 
prior  to  implementation. 

Requests  for  information  regarding 
categorization  of  proposed  chJanges  not 
included  in  the  above  categories  may  be 
addressed  to  the  Director  of  the  appropriate 
applications  Division  within  the  Office  with 
assigned  product,  or  establishment, 
responsibility  at  the  Center  for  Biologies 
Evaluation  and  Research  (HFM-99),  Food 
and  Drug  Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville.  MD  20652-1448. 

E.  Information  Requested  for  Category  I 
Periodic  Reports 

FDA  requests  that  manufacturers  submit 
the  following  information  for  each  Category 
I  change  in  the  order  shown:  (1)  Name  of  the 
manufacturer;  (2)  the  establishment  license 
number,  (3)  the  report  dates  (time  period 
covered  by  the  report);  (4)  the  product(s) 
affected  (list  each  one);  (5)  the  change 
implemented,  including:  (a)  A  brief 
description  and  reason  for  the  change  and/or 
modification,  (b)  the  establishment  location 
involved,  (c)  the  date  the  change  was 
implemented,  and  (d)  a  cross-reference  to  the 
Approved  Validation  Protocol  or  Standard 
Operating  Procedure,  if  applicable;  and  (6) 
the  signature  of  the  Responsible  Head  and 
the  date  signed. 

Dated:  March  31,  1995. 
WilUam  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  95-8382  Filed  4-5-95;  845  ami 

BtLUNO  COOC  4t«0-01-f 


[Docket  No.  93F-0201] 

Asahi  Denka  Kogyo  K.  K.;  Wittidrawal 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 


future  niing,  of  a  food  additive  petition 
(FAP  3B4378)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sodium  2,2'- 
methylenebis(4,6-di-tert-butylphenyl) 
phosphate  as  a  clarifying  agent  in 
polypropylene  articles  intended  for 
contact  with  food  to  include  the  use  at 
temperatures  up  to  and  including  retort 
conditions. 

FOR  FURTHER  INFORMATKX  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3092. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  29,  1993  (58  FR  40656),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4378)  had  been  filed  by  Asahi 
Denka  Kogyo  K.  K..  c/o  Japan  Technical 
Information  Center,  Inc.,  1002 
Pennsylvania  Ave.  SE..  Washington.  DC 
20003.  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  178.3295  Clarifying  agents  for 
polymers  (21  CFR  178.3295)  to  provide 
for  the  safe  use  of  sodium  2.2'- 
methylenebis(4,6-di-tert-butylphenyl) 
phosphate  as  a  clarifying  agent  in 
polypropylene  articles 
intended  for  contact  with  food  to 
include  the  use  at  temperatures  up  to 
and  including  retort  conditions.  Asahi 
Denka  Kogyo  K.  K.  has  now  withdrawn 
the  petition  without  prejudice  to  a 
future  filing  (21  CFR  171.7) 

Dated:  March  22. 1995. 
Eugene  C.  Coleman, 
Acting  Director.  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  95-8515  Filed  4-5-95;  8:45  am) 
BILLINO  COOC  4iaO-01-P 


pocket  No.  04F-01 21] 

BASF  Corp.;  Withdrawal  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  3B4384)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
hydroxypropyl  acrylate  and  butanediol 
diacrylate  as  monomers  in  the 
production  of  acrylic  polymers  intended 
for  use  in  food  packaging  adhesives. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Robertson,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  25,  1994  (59  FR  19730),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4384)  had  been  filed  by  BASF 
Corp.,  9401  Arrow  Point  Blvd..  suite 
200,  Charlotte,  NC  28273.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  to  provide  for  the  safe  use 
of  hydroxypropyl  acrylate  and 
butanediol  diacrylate  as  monomers  in 
the  production  of  acrylic  polymers 
intended  for  use  in  food  packaging 
adhesives.  BASF  Corp.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  March  22, 1995. 
Eugene  C.  Coleman. 

Acting  Director.  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  95-8516  Filed  4-5-95;  8:45  am) 

StLUNQ  COOC  41S0-01-f 


Health  Care  Financing  Administration 
[BPO-130-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
issuances  and  Coverage  Decisions — 
Fourth  Quarter  1994 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
October,  November,  and  December  of 
1994  that  relate  to  the  Medicare  and 
Medicaid  programs.  Section  1871(c)  of 
the  Social  Security  Act  requires  that  we 
publish  a  list  of  Medicare  issuances  in 
the  Federal  Register  at  least  every  3 
months.  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing,  we  are 
including  all  Medicaid  issuances  and 
Medicare  and  Medicaid  substantive  and 
interpretive  regulations  (proposed  and 
final)  published  during  this  timeframe. 
We  are  also  providing  the  content  of 
revisions  to  the  Medicare  Coverage 
Issues  Manual  published  between 
October  1  and  December  31,  1994.  On 
August  21, 1989.  we  published  the 
content  of  the  Manual  (54  FR  34555) 
and  indicated  that  we  will  publish 
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quarterly  any  updates.  Adding  to  this 
listing  the  complete  text  of  the  changes 
to  the  Medicare  Coverage  Issues  Manual 
allows  us  to  fulfill  this  requirement  in 
a  manner  that  facilitates  identification 
of  coverage  and  other  changes  in  our 
manuals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Cotton.  (410)  966-5255  (For 
Medicare  instruction  information);  Pat 
Prete.  (410)  966-3246  (For  Medicaid 
instruction  information);  Michael 
Robinson.  (410)  966-5633  (For  all  other 
information). 

SUPPLEMENTARY  MFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public:  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102, 1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applicability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9. 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month 
timeframe.  Since  the  publication  of  our 
quarterly  listing  on  June  12, 1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Accordingly,  we  are  listing  in  this 
notice  Medicaid  issuances  and 
Medicaid  substantive  and  interpretive 


regulations  published  from  October  1 
through  December  31, 1994. 

IL  Medicare  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
pr(K:edures  that  can  be  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 
all  the  Medicare  coverage  decisions 
■issued  in  that  manual 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  prapo,sed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  asnaeeded  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  reQect 
that  fact 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  We  ha\e  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  will  not  reprint  the  table 
of  contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not. 

III.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
the  timefirame  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 
published  notices.  Most  notably,  diose 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  oiu"  first  three  notices  (53  FR 
21730.  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31. 


1993  (58  FR  16837).  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21. 1989  publication  (54  FP 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 
Manual.  These  upxlates.  when  added  to 
material  from  the  manual  published  on 
August  21, 1989  corjstitute  a  complete 
manual  as  of  December  31,  1994.  Parties 
interested  in  obtaining  a  copy  of  the 
manual  and  revisions  should  follow  the 
instructions  in  section  IV  of  this  notice. 

Aditendum  n  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
infonnati<»  currently  in  the  manuals. 

Addendum  IV  sets  forth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  title 
of  the  section.  We  present  a  complete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  unrelated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  repaginated,  we  do  not 
reprint  the  unrelated  material. 

Addendum  V  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  the  parts  of 
the  Code  of  Federal  Regulations  (CFR) 
which  have  changed  (if  applicable),  the 
agency  file  code  number,  the  ending 
date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 
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IV.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents. 
Government  Printing  Office,  Attn: 
New  Order.  P.O.  Box  371954. 
Pittsburgh.  PA  1525Q-7954, 
Telephone  (202)  512-1800,  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 
National  Technical  Information  Service. 
Department  of  Commerce.  5825  Port 
Royal  Road.  Springfield.  VA  22161. 
Telephone  (703)  487-4630. 
In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 
Regulations  and  notices  are  published 

in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  indicated  above.  When  ordering 
individual  gopies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  numtjer  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFA's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

HCFA's  laws,  regulations,  and 
manuals  are  now  available  on  CD-ROM. 
which  may  be  purchased  from  GPO  or 
NTIS  on  a  subscription  or  single  copy 
basis.  The  Superintendent  of  Documents 
list  ID  is  HCLRM.  and  the  stock  number 
is  717-139-00000-3.  The  following 
material  is  contained  on  the  CD-ROM 
disk: 

•  Titles  XI,  XVIII,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions 


•  HCFA  program  memoranda. 

The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
January  1. 1993.  The  remaining  portions 
of  CD-ROM  are  updated  on  a  monthly 
basis. 

The  CI>-ROM  disk  does  not  contain 
Appendix  M  (Interpretative  Guidelines 
for  Hospices).  Copies  of  this  appendix 
may  be  reviewed  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

V.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  program,  government 
publications  are  sent  to  approximately 
1400  designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  III, 
along  with  the  HCFA  publication  and 
transmittal  numbers.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Carriers  Manual, 
Part  2 — Program  Administration  (HCFA- 
Pub.  14-2)  transmittal  entitled  "Files 
Maintenance  Program  General",  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6-2  and  the  HCFA  transmittal 
number  127. 

VL  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 


items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton,  Issuances  Staff.  Bureau 
of  Program  Operations,  Health  Care 
Financing  Administration,  Room  688 
East  High  Rise.  6325  Security  Blvd., 
Baltimore,  MD  21207,  Telephone  (410) 
966-5255. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  addressed  to  Pat 
Prete.  Medicaid  Bureau,  Office  of 
Medicaid  Policy,  Health  Care  Financing 
Administration,  Room  233  East  High 
Rise,  6325  Security  Blvd.,  Baltimore. 
MD  21207,  Telephone  (410)  966-3246. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Michael  Robinson,  Office  of 
Regulations.  Health  Care  Financing 
Administration,  Room  132  East  High 
Rise,  6325  Security  Blvd..  Baltirpore, 
MD  21207,  Telephone  (410)  966-5633. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance.  Program  No.  93.774.  Medicare- 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714.  Medical  Assistance 
Program) 

Dated:  March  23.  1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly  listing 
of  program  issuances  and  coverage 
decision  updates  to  the  Coverage  Issues 
Manual.  For  a  complete  listing,  please 
refer  to  the  listing  in  the  January  3, 1995 
quarterly  notice  (60  FR  132). 

March  17,  1994  (59  FR  12610) 
August  5,  1994  (59  FR  40038) 
November  14,  1994  (59  FR  56501) 
January  3,  1995  (60  FR  132) 

Addendum  II— Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9, 1988.  at  53  FR 
21730  and  supplemented  on  September 
22.  1988,  at  53  FR  36891  and  December 
16.  1988.  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21,  1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16,  1992,  at  57  FR  47468. 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions 

[October  Through  December  1994] 


Trans.  No. 


ManuaL'Subject/Put)lication  Numt)er 


Intemwdiary  Manual 

Part  2— Audits,  Reimbursement 

Program  Administration  (HCFA -Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22.8/6-1) 


400 


401 


Files  Maintenance  Program — General. 

Records  Retention  and  Disposal  Schedule. 

Retention  of  Claims  Files  Materials. 

Microfilming  of  Files  Material. 

Intermediary — Federal  Records  Center  Relations. 

Location  of  Federal  Records  Centers. 

Procedures  for  Transfer  of  Matenal  to  Federal  Records  Centers. 

Requesting  Fomis  for  Transfer  and  Return  of  Material  from  Federal  Records  Centers 

Report  of  Medicare  Records — Form  HCFA-2556. 

Exhibits. 

Location  of  Federal  Records  Centers. 


Intermediary  Manual 

Part  3 — Claims  Process  (HCFA-13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


1636 

1637 

1638 
1639 
1640 
1641 


Responsibility  for  Medicare  Secondary  Payer  Outreach  Program. 

Quarterly  Supplement  to  Intermediary  Workload  Report  (Form  HCFA-1566A)  General. 

Completing  Quarterly  Supplement  to  the  Intermediary  Workload  Report.  HCFA-1566A,  Pages  l  and  2. 

Completing  Quarterly  Supplement  to  ttie  Intermediary  Workload  Report,  HCFA-1566A,  Page  3. 

Completing  Quarterly  Periodic  Interim  Payment  Report,  HCFA-1566C— General. 

Reporting  Outpatient  Surgery  and  Other  Services. 

PPS  Pricer  Program. 

Provider-Specific  Data  Record  Layout  and  Description. 

Mammography  Screening. 

Mammography  Quality  Standards  Act. 

Disallowance  Form  Letters  HCFA-1954  and  HCFA-1955. 

Explanation  of  Medicare  Benefits  Notice  Specifications. 

General  Effect  of  Liability  Insurance  on  Medicare  Payment. 

Appeals  Procedures  for  MSP  Liability  Overpayments. 

Mammography  Screening. 


Carriers  Manual 

Part  2 — Program  Administration  (HCFA-14-2) 

(Superintendent  of  Docunwnts  No.  HE  22.8/6-2) 


127 


128 


Files  Maintenance  Program — General. 

Records  Retention  and  Disposal  Schedule. 

Retention  of  Claims  Files  Matenals. 

Microfilming  of  Files  Materials. 

Report  of  Medicare  Records — Form  HCFA-2556. 

Location  of  Federal  Records  Centers. 

Procedures  for  Transfer  of  Material  to  Federal  Records  Centers. 

Requesting  Forms  for  Transfer  and  Return  of  Material  from  Federal  Records  Centers. 

Exhibits. 

Location  of  Federal  Records  Centers. 


Carriers  Manual 
Part  4 — Professional  Relations  (HCFA-Pub.  14-4) 
(Superintendent  of  Documents  No.  HE  22.8/7-4) 


9 

10 


ResponsltMlity  in  the  Medicare  Secondary  Payer  Outreach  Program 

National  Registry  of  Physicians/Heatth  Care  Practitioners/Group  Practices-Medicare  Provider  Identifier  (UPIN). 

Ongoir)g  Data  Collection  On  Ptiysiciar^s/Health  Care  Practitioners/Group  Applications 

Physicians/Healtti  Care  Practitioners/Group  Practices  Record-Required  Infornrwtion  and  Format. 

Maintaining  Physicians/Health  Care  Practitioner/Group  Practice  Membership. 

Validation  of  Physicians/Health  Care  Practitior>ers/Group  Practices  Credentials,  Certifications.  Sanction  ar»d  License  mforma- 

tion  for  Prior  Practice. 
UPIN  Cross  Referral  Requirement. 
Maintenance  of  The  Registry. 
Update  Records. 

Rejections.  ' 

Exceptions. 

Carrier  Record  Requirements. 
UPIN  Carrier  Record  Layout. 
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Addendum  HL—Medicare  and  Medicaid  Manual  Instructions— Continued 

(October  Through  December  1994) 


Addendum 


I.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[October  Through  December  1994) 


Tram.  No. 


Manuat^SubtectfPubkcaiion  Number 


Trans.  No. 


Manual/Subject/Publication  Number 


List  of  Medical  School  Codes. 


Carriers  Msnuat 

P»rt  3— Clatms  Process  (MCf  A-Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8^ 


56 


The  Budget  Call. 

Monitoring  State  Agency  Fiscal  Budgets. 

Approval  Procedures  for  Hospitals  in  the  50-99  Bed  Category. 


1501 


150? 


1503 


1504 
1505 
1506 
1507 


Quarterly  Supplements  to  the  Carrier  Performance  Report  (Forms  HCf  A-1565A,  HCFA-1565B,  HCFA-1565C  and  HCFA- 

1565D)— General. 
Completing  Form  HCFA-1565A. 
Completion  of  Items  on  Form  HCFA-1565A 

Completing  Medicare  Fraud  Unit  Quarterly  Workload  Status  Report.  HCFA-1565&— Genera) 
Completing  Form  HCFA-1565C. 
Comjjietion  of  Items  on  Form  HCFA-1565C. 

Completing  Comprehensive  Limiting  Charge  Compliance  Program  Quarterfy  Report  HCFA-1565D— General 
Completing  Medicare  Fraud  Unit  Quarterly  Status  Report,  Form  HCF  A- 15658. 
Completing  Carrier  Limiting  Charge  Compliance  Program  Ouarlerty  Report,  Form  HCFA-1565D 
CNropractors 
Manual  Manipulation 

Venfication  of  Chiropractor's  Oualiftcalmns. 
Part  B  Provider  Access  to  Lim«ed  EUgftirtrty  Data 
Etigibility  Data  Available. 
Contractor  Implementation. 
Data  Format. 

Part  8  EUgKjiWy  Data  Security  Requirements. 
HCFA  Standard  Part  B  EllgtiMy  C^ta  Security  Requtrements. 
HCFA  Standard  Part  B  EHgibHIly  Inquiry  Flat  File  Specifications. 
HCFA  Standard  Part  8  Eligibility  Response  Flat  File  Specifications. 
Type  of  Service. 

SisH-Administering  of  Drug  or  Biological. 
List  of  Covered  Surgical  Procedures. 
ReburxHing  of  CPT-4  Codes. 


Peer  Review  Organization  Manual 

(HCFA-Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8/15) 


40 


41 


42 

43 


Introduction. 

MOA  with  State  Agencies  Responsible  for  Licensing/Certification  of  Providers/Practitioners. 

Model  Memorandum  of  Agreement. 

Complaints  to  be  Reviewed. 

Disposition  of  Complaints. 

Disclosing  Information. 

Monitoring  Hospital-Issued  Notices  of  Noncoverage. 

Beneficiary  Liability. 

Model  Hospital-Issued  Notice  of  Noncoverage  Continued  Stay— Swing  Bed  Only. 

DRG  Validation  Review. 

Training. 


•         Hospital  Manual 
(HCFA-Pub.  10) 
(Superintendent  of  Documents  No.  HE  22.8/2) 


673 
674 


Billing  for  Mammography  Screening. 
Mammography  Quality  Standards  Act. 
Billing  for  Mammography  Screening. 


Skilled  Nursing  Facility 

(HCFA-Pub.  12) 

(Superintendent  of  Documents  No.  HE  22.8/3) 


Program  Memorandum 

lntem>edlarles  (HCf  A-Pub.  60A) 

(Superintendent  of  0ocun>ent8  No.  HE  22.8/6-6) 


332 
333 


Billing  for  Mammography  Screening. 
Mammography  Quality  Standards  Act. 
Billing  for  Mammography  Screening. 


A-94-8 
A-94-9 
A-94-10 


Revised  Wages  Indexes  for  Ambulatory  Surgical  Centers— Pricer  for  7  0  and  8.0. 
FY  1995  Prospective  Payment  System  and  Other  BH  Processing  Changes. 
Ambulatory  Surgical  Center— Pncer  9.0. 


State  Medicaid  Manual 

Part  3— Eligibility  (HCFA-Pub.  45-3) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


Program  Memorandum 

Carriers  (HCFA-Pub.  60B) 

(Superintendent  of  Docuntents  No.  HE  22M^-^ 


64 


Transfers  of  Assets  for  Less  Than  Fair  Market  Value. 
Treatment  of  Trusts. 


B-94-6 
B-94-7 
B-94-8 


1995  Physician,  Practitioner  and  Supplier  Participation  Enroinwn  and  Fee  Schedule  Disclosure. 
1995  Physician,  Practitioner  and  Supplier  Participation  Enrollment  and  Fee  Schedute  Disclosure 
Split  Billing  for  Professional  and  Technical  Comporwnis  ol  Services. 


State  Medicaid  Manual 

Part  6— Payment  for  Services  (HCFA-Pub.  45-6) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


26 


•      Listing  of  Multiple  Source  Drugs 


Program  Memorandum 

Intermediaries/Garners  (HCFA-Pub  60AB) 

(Superintendent  of  Documents  No.  H6  22.8/6-6) 


State  Medicaid  Manual 

Part  7— Quality  Control  (HCFA-Pub.  45-7) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


AB-94-8 


Revised  Codes  for  Part  B  Giound  AntiUwice  Services. 


Program  Memoraridum 

Medicaid  State  Agenctm  (HCFA-Pub.  17) 

(Supartwtawdent  o(  Oocumants  No.  HE  22.M-5) 


94-8 
94-9 


Title  XIX.  Socal  Security  Act,  Vacanes  lor  Children  Program 

Title  XIX.  Social  Security  Act.  Personal  Care  Services  Provided  in  a  Home  or  Other  Location. 


Regional  Office  Manual 

Standards  and  Certification  (HCFA-Pub.  23-4) 

(Superintendent  of  Documents  No.  HE  22.28/5:90-1) 


55 


Developing  the  Budget  Approval. 
Submittal  of  Budget  Approval. 
Distntxjtion  of  Approved  Funds. 
Disbursement  of  Auttiorized  Funds. 


52  •      Computations  of  Financial  Eligibility. 

Venfication  Guide — Coverage  Code  02  for  OASDI  Recipients. 

Venfication  Guide — Coverage  Code  01  or  03. 

Venfication  Guide — Coverage  Code  18  for  QDWI  Individuals. 

Venfication  Guide— Coverage  Code  25  for  Individuals  Whose  Eligibility  for  Medicaid  Has  Othenivise  Ceased. 

Venfication  Guide— Coverage  Code  26  for  Individuals  Whose  Eligibility  for  Medicaid  Has  Otherwise  Ceased. 

Verification  Guide — Coverage  Code  29  for  Individuals  Receiving  Home  and  Community-Based  Services  and  Other  Waivei 

Services. 
Verification  Guide — Coverage  Code  31. 
Verification  Guide— Coverage  Code  40  for  AFDC  Families. 

Coverage  Issues  Manual 

(HCFA-Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.6/14) 

■'2  •      Blood  Transfusions. 
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[October  Through  Dwerrtw  1994) 


Trans.  No. 


Manuat/Sut)iac«Publtcallon  Number 


73 


•      Hydrophibc  Contact  Lens  (or  Corneal  Bandage. 


Home  HaaMi  Agertcy  Rtomial 

(MCf  A-Pub   11) 

(Superintandani  ol  Oocumer^ta  Na  HE  22.8/5) 


273 


•      Home  Health  Certification  and  Plan  o(  C«e. 


State  Operations  Manual 

Providef  Certification  (MCFA-Pub.  7) 

(Superintendent  of  DocumenU  No.  HE  22.V12) 


265 


Hosptce  Regulations  arxj  NorvMedicare  Patierrts. 

OperatHXi  o(  a  Hosptce  Across  State  Lmes. 

CompiiarK^e  with  Advance  Directives 

Hospice — Citatiora  and  Descnption. 

Hospice  Muttipie  Locations. 

Election  of  Hosprce  Benefit  by  Resident  of  a  SkHled  Nursing  FadSty.  Nursing  FacHify.  Intermedferte  Care  FactWy  lor  the  Merv- 

tally  Retarded,  or  Non-Certified  Facitity. 
Hospice  lnpatien<  Services  Fumahed  Directty  or  Furnished  Under  Anangemenfs. 
Hospice  Home  Visit  Procedures.  * 

Model  Consent  (or  Hospice  Home  Visit  Form. 
Hospice  Survey  and  Oeticienctts  Report. 
Interpretive  Guidelines — Hoepces. 


Rural  Health  Clinic  and  Federally 

Qualified  Health  Center*  Manual  (HCFA-Pub.  27) 

(Superintendent  of  Document*  No.  HE  22.8^19:985) 


16 
17 


•  Billing  lor  Mammography  Screening  by  Rural  Health  Ctnie  and  Federally  Qualified  Health  Centers. 
Mammography  Ouaftfied  Standards  Act. 

•  BMing  lor  Mammography  Screerong  by  Rurai  Health  Clmics  and  FederaBy  Qualified  Health  Centers. 


Medicare/Medlcaid 
Sanction — Reinstatement  Report 


94-13 
94-14 


Report  of  Physiciaa/Practitioners.  Providers  anVor  Oewr  HeaNh  Cafe  Suppliers  Excluded/Reinstated. 
Report  of  Physician/Practitioners.  Provider*  and«or  Other  HeaMh  Care  Suppliers  Excluded/Reinstated. 


Addendum  IV — Medicare  Coverage 
Issues  .Manual 

(For  the  reader's  convenience,  new 
material  and  changes  to  previously 
published  material  are  in  italics.  If  any 
part  of  a  sentence  in  the  manual 
instruction  has  changed,  the  entire  line 
is  shown  in  italics.  The  transmittal 
includes  material  unrelated  to  revised 
sections.  We  are  not  reprinting  the 
unrelated  material.) 

Transmittal  No.  72;  section  45-27 
Blood  Transfusions  NEW 
INPLEMENTING  INSTRUCTIONS— 
EFFECTIVE  DATE;  For  services 
performed  on  or  after  12-08-94. 

Section  45-27.  Blorxl  Transfusions.— 
This  section  has  been  added  to  clarify 
the  coverage  and  payment  policies  for 
blood  transfusions. 

45-27     BLOOD  TRANSFUSIONS 

Bhod  transfusions  are  used  to  restore 
blood  volume  after  hemorrhage,  to 
improve  the  oxygen  earrying  capacity  of 


blood  in  severe  anemia,  and'to  combat 
shock  in  acute  hemolytic  anemia. 
A.  Definitions. —  • 

1.  Homologous  Blood  Tmnsfusion. — 
Homologous  blood  transfusion  is  the 
infusion  of  blood  or  blood  components 
that  have  been  collected  from  the 
general  public. 

2.  Autologous  Blood  Transfusion. — 
An  autologous  blood  transfusion  is  the 

precollection  and  subsequent  infusion 
of  a  patient's  own  blood. 

3.  Donor  Directed  Blood 
Transfusion. — A  donor  directed  blood 
transfusion  is  the  infusion  of  blood  or 
blood  components  that  have  been 
precollected  from  a  specific 
mdividualls]  other  than  the  patient  and 
subsequently  infused  into  the  specific 
patient  for  whom  the  blood  is 
designated.  For  example,  patient  B's 
brother  predeposits  his  blood  for  use  by 
patient  B  during  upcoming  surgery. 

4.  Perioperative  Bhod  Salvage. — 
Perioperative  blood  salvage  is  the 


collection  and  rein  fusion  of  blood  lost 
during  and  immediately  after  surgery. 

B.  Policy  Governing  Transfusions. — 
For  Medicare  coverage  purposes,  it  is 
important  to  distinguish  between  a 
transfusion  itself  and  preoperative 
blood  services:  e.g.,  collection, 
processing,  storage.  Medically  necessary 
transfusion  of  blood,  regardless  of  the 
type,  may  generally  be  a  covered  service 
under  both  Part  A  and  Part  B  of 
Medicare.  Coverage  does  not  make  a 
distifKtion  between  the  transfusion  of 
homologous,  autologous,  or  donor- 
directed  blood.  With  respect  to  the 
coverage  of  the  services  associated  with 
the  preoperative  collection,  processing, 
and  storage  of  autologous  and  donor- 
directed  blood,  the  foiiowing  policies 
apply. 

1 .  Hospital  Part  A  and  B  Coverage 
and  Payment.— Under  §  1862(a)(14)  of 
the  Act,  nonphysician  services 
furnished  to  hospital  patients  are 
covered  and  paid  for  as  hospital 
services.  The  inchtsion  nf  services 
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provided  to  hospital  patients  by  an 
outside  supplier  as  part  of  hospital 
services  is  referred  to  as  "bundling. "  In 
a  situation  where  a  hospital  obtains 
either  autologous  or  donor-directed 
blood  from  an  independent  supplier,  the 
supplier  collects,  processes,  and  stores 
the  blood  and,  typically,  delivers  it  to 
the  hospital.  The  hospital  is  responsible 
for  paying  the  supplier. 

Part  A  payment,  as  specified  in 
a  1814(b)  of  the  Act,  and  Part  B 
payment,  as  specified  in  §  1833(a)  of  the 
.Act,  relate  to  reasonable  cost  as  defined 
in  §  1861(v)  of  the  Act.  Under  this 
system,  when  a  hospital  obtains 
autologous  or  donor-directed  blood  from 
an  independent  blood  bank.  Medicare 
recognizes  only  a  processing  fee  charged 
to  the  hospital  by  the  independent  blood 
bank  because  the  blood  has  been 
replaced,  albeit  in  advance.  The 
processing  fee  is  recorded  by  the 
hospital  in  the  blood  storing,  processing, 
and  transfusion  cost  center.  This  cost 
center  also  includes  any  costs  the 
hospital  itself  incurs  to  process  and 
administer  the  blood  after  it  has  been 
procured.  This  includes  the  cost  of  such 
activities  as  storing,  type  cro.'ismatching, 
and  transfusing  the  blood,  as  well  as  the 
cost  of  spoiled  or  defective  blood.  The 
hospital  may  generate  a  charge  for  these 
costs  (except  for  spoiled  or  defective 
blood)  and,  under  cost  reimbursement. 
Medicare  picks  up  its  share  of  the  costs 
through  cost  apportionment.  As 
provided  in  §  1886  of  the  Act,  under  the 
prospective  payment  system  (PPS),  the 
diagnosis  related  group  (ORG)  payment 
to  the  hospital  includes  all  covered 
blood  and  blood  processing  expenses, 
ivhether  or  not  the  blood  is  eventually 
used. 

In  a  situation  where  the  hospital 
operates  its  own  blood  collection 
activities,  rather  than  using  an 
independent  blood  supplier,  the  costs 
incurred  to  collect  autologous  or  donor- 
directed  blood  are  recorded  in  the  whole 
blood  and  packed  red  blood  cells  cost 
center.  Because  the  blood  has  been 


replaced.  Medicare  does  not  recognize  a 
charge  for  the  blood  itself.  Therefore, 
under  cost  reimbursement,  these  costs 
are  shared  by  all  patients  through  cost 
apportionment.  The  costs  incurred  by 
the  hospital  to  store,  process,  and 
transfuse  the  blood,  as  well  as  the  cost 
of  spoiled  or  defective  blood,  are 
recorded  in  the  blood  storing, 
processing,  and  transfusion  cost  center. 
The  hospital  may  generate  a  charge  for 
these  costs  (except  for  the  cost  of 
spoiled  or  defective  blood)  and,  under 
cost  reimbursement.  Medicare  picks  up 
its  share  of  these  costs  through  cost 
apportionment.  Under  PPS,  the  DBG 
payment  is  intended  to  pay  for  all 
covered  blood  and  blood  services, 
whether  or  not  the  blood  is  eventually 
used. 

Under  its  provider  agreement,  a 
hospital  is  required  to  furnish  or  arrange 
for  all  covered  services  furnished  to 
hospital  patients.  Medicare  payment  is 
made  to  the  hospital,  under  PPS  or  cost 
reimbursement,  for  covered  inpatient 
and  outpatient  services,  and  it  is 
intended  to  reflect  payment  for  all  costs 
of  furnishing  those  services. 

2.  Nonhospital  Part  B  Coverage. — 
Under  Part  B,  to  be  eligible  for  separate 
coverage,  a  senice  must  fit  the 
definition  of  one  of  the  ser\'ices 
authorized  by  §  1832  of  the  Act.  These 
senices  are  defined  in  42  CFR  410.10 
and  do  not  include  a  separate  category 
for  a  supplier's  ser\'ices  associated  with 
blood  donation  ser\'ices,  either 
autologous  or  donor-directed.  That  is, 
the  collection,  processing,  and  storage 
of  blood  for  later  transfusion  into  the 
beneficiary  is  not  recognized  as  a 
separate  ser\'ice  under  Part  B. 
Therefore,  there  is  no  avenue  through 
which  a  blood  supplier  can  receive, 
direct  payment  under  Part  B  for  blood 
donation  services. 

C.  Perioperative  Blood  Salvage. — 
When  the  perioperative  blood  salvage 
process  is  used  in  surgery  on  a  hospital 
patient,  payment  made  to  the  hospital 
(under  PPS  or  through  cost 


reimbursement)  for  the  procedure  in 
which  that  process  is  used  is  intended 
to  encompass  payment  for  all  costs 
relating  to  that  process. 

Transmittal  No.  73;  Section  45-7, 
Hydrophilic  Contact  Lens  for  Corneal 
Bandage.  CLARIFICATION- 
EFFECTIVE  DATE:  Not  Applicable. 

Section  45-7.  Hydrophilic  Contact 
Lens  for  Corneal  Bandage. — This  seciion 
has  been  revised  to  explain  how 
payment  is  provided  for  hydrophilic 
contact  lenses  when  they  are  furnished 
incident  to  a  physician's  services. 
Payment  for  the  lenses  is  bundled  into 
the  payment  for  the  physician  service  to 
which  it  is  incident.  If  the  lenses  are 
covered  as  other  than  incident  to  a 
physician's  service,  they  are  not  paid 
under  the  physicians'  fee  schedule  and 
would  be  covered  prosthetic  devices, 
which  follow  other  payment  provisions 
of  the  Act. 

45-7  HYDROPHILIC  CONTACT  LENS 
FOR  CORNEAL  BANDAGE 

Some  hydrophilic  contact  lenses  are 
used  as  moist  corneal  bandages  for  the 
treatment  of  acute  or  chronic  corneal 
pathology,  such  as  bullous  keratopathy, 
dry  eyes,  corneal  ulcers  and  erosion, 
keratitis,  corneal  edema,  descemetocele. 
corneal  ectasis,  Mooren's  ulcer,  anterior 
corneal  dystrophy,  neurotrophic 
keratoconjunctivitis,  and  for  other 
therapeutic  reasons. 

Payment  mav  be  made  under 
§1861(s)(2)  of  the  Act  for  a  hydrophilii: 
contact  lens  approved  by  the  Pood  and 
Drug  Administration  (FDA)  and  used  as 
a  supply  incident  to  a  physician's 
ser\'ice.  Payment  for  the  lens  is  included 
in  the  payment  for  the  physician's 
service  to  which  tlie  lens  is  incident. 
Contractors  are  authorized  to  accept  an 
FDA  letter  of  approval  or  other  FDA 
published  material  as  evidence  of  FD.\ 
approval.  (See  §  65-1  for  coverage  of  a 
hydrophilic  contact  lens  as  a  prosthetic 
device.)  See  Intermediary  Manual, 
§  3112.4  and  Carriers  Manual,  §§  2050.1 
and  15010. 


Addendum  V.— Regulation  Documents  Published  in  the  Federal  Register 


Publication 
date 

FR  page 
numbers 

CFR  part 

File  code* 

Regulation  title 

End  of  com- 
ment penod 

Effective 

iite 

10/03/94 

50235-50240 
50246-50253 
51125-51130 

M&-084-NC 
ORD-068-N 
OBS-OOI-FC 

Medicaid  Program;  Charges  for 
Vaccine  Administration  Under 
the  Vaccines  for  Children  (VFC) 
Program. 

Medicare  and  Medicaid  Pro- 
grams; Small  Business  Innova- 
tion Research  Grants  for  Fiscal 
Yean  995. 

Medicare  Program;  Information, 
Counseling,  and  Assistance 
Grants  Program 

10/01/94 

ia03<'94 

V 

403 

1003;94 

10/07/94 

12/06/94 

10/07/94 
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Addendum  v.— Regulatjon  Documents  Published  in  the  Federal  Register— Continued 


Publication 
date 


10/13/94 

10/14/94 
10/19/94 


10/20/94 


10/20/94 


10/21/94 


11/10/94 


FRpage 
nombers 


51989 


52129-52132 


52862 


11/14/94 


11/16/94 


11/17/94 


11/21/94 


11/22/94 


11/23/94 


12/01/94 


12/01/94 


12A)1/94 


52968-52971 


52971-52972 


53187-53193 


56116-56252 


56501-56510 


59241-61629 


59624 


59933-59943 


60109-60156 


60365 


61629-61628 


61629-61633 


61628-61633 


CFRpart 


418 


488  489 


File  code' 


401  431  435 

440  441  442 

447  483  488 

489  498 


MB-084-CN 


BPD-820-N 


BPD-393-IFC 


417 


205 


HSO-220-N 


OPL-002-N 


BPO-124-PN 


HSO-156-F 


BPO-127-N 


BPO-128-N 


MB-060-P 


OMC-008-F 


MB-092-P 


OPL-003-N 


OACT-046-N 


OACT-047-N 


OACT-048-N 


Regulation  title 


Medicaid  Program;  Charges  for 
Vaccir>e  Administration  Under 
tt)e  Vaccines  (or  Children  (VFC) 
Program  Correction. 

Hospce  Services  Under  Medicare 
Program;  Intent  To  Form  Nego- 
tiated Rutemaking  Committee. 

MedK::are  Program;  Participation 
in  CHAMPUS  and  CHAMPVA. 
Hospital  Admissions  for  Veter- 
ans, Disctiarge  Rights  Notice. 
and  HosprtaJ  Responsibility  for 
Emergency  Care  OFR  Correc- 
tion. 

CLIA  Program;  Approval  of  the 
American  Society  for 

Histocompatibility  and 

lmnuinoger>etics   for   the   Spe- 
aalty  of  Histocorrpatibility. 

Medicare  Program;  Reqiiest  for 
Nominations  for  Members  for 
the  Practicing  Physicians  Advi- 
sory Coiirxyl. 

Medicare  Program;  Data,  Stand- 
ards, and  MettKxlology  Used  to 
Establish  Fiscal  Year  1995 
Budgets  for  Fiscal 

Intermedianes  arxJ  Carriers. 

MedK^are  and  Medicaid  Pro- 
grams, Survey,  Certification 
arxJ  Enforcement  of  Skilled 
Nursing  Facilities  and  Nursing 
Facilities 

Medicare  and  Medicaid  Pro- 
grams; Quarterty  Listing  of  Pro- 
gram Issuances  and  Covered 
Decisions-Second  Quarter  1 994 

MedK^are  and  Medicaid  Pro- 
grams; Delay  in  Impiementation 
of  ttie  Medicare- Medicaid  Cov- 
erage Data  Bank  Requirements. 

Medicaid  Program;  Inpatient  Psy- 
chiatric Services  for  Individuals 
Under  Age  21. 

Medicare  Program;  Appeal  Rights 
and  Procedures  for  Bene- 
ficianes  Enrolled  in  Prepaid 
Health  Care  Plans. 

Aid  to  Families  With  Dependent 
Chiklren;  National  Voter  Reg- 
istration Act  of  1993;  Implemen- 
tation. 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council. 

MedKare  Program;  Part  A  Pre- 
mium for  1995  for  the  Unin- 
sured Aged  and  for  Certain  Dis- 
abled Individuals  Who  Have 
Exhausted  Other  Entitlement. 

Medicare  Program;  Monthly  Actu- 
arial Rates  and  Monthly  Sup- 
plementary Medical  Insurance 
Premium  Rates  Beginning  Jan- 
uary 1,  1995. 

MedKare  Program;  Inpatient  Hos- 
pital Deductible  and  Hospital 
and  Extended  Care  Services 
Coinsurance  Amounts  for  1 995. 


End  ol  corrv 
ment  pehod 


12/12/94 

11/14/94 
08/22/94 


Effective 
date 


12/20/94 


01/17/94 


10/01/94 

10/14/94 
07/22/94 


01/23/95 


10/20/94 
10/20/94 

07/01/95 

11/14/94 
11/16/94 

12/21. "94 

11/23/94 
01/01/95 

01/01/95 

01/01/95 


ADDENDUM  v.— REGULATION  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REGISTER— Continued 


Publication 
date 

FRpage 
numbers 

CFRpart 

Fitecorte* 

Regulation  title 

Endofcom- 
nr»nt  period 

Effectiwe 
date 

12A»94  „„ „ 

62606-62609 

493 

HSO-217-FC 

Mertcare,  Medicaid  and  CUA 
Programs;  Extension  of  Certain 
Effective  Dates  for  Clinical  (  ab- 
oratory  Requirements  and  Per- 
sonnel Requirements  for 
Cytologists. 

02A)6/95 

1 2/06*94 

i2'08/94 _.._ 

63410-63635 

410414 

BPD-789-FC 

Medicare  Program;  Refinements 
to  Geographic  Adjustment  Fac- 
tor Values,  Revisions  to  Pay- 
ment Policies,  Adjustments  to 
the  Relative  Value  Units 
(RVUs)  Under  The  Physician 
Fee  Schedule  for  Calerxter 
Year  1995,  and  the  S-Year  Re- 
finement of  RVUs. 

02J06/96 

01/01/95 

12/08/94 

63638-63646 

. 

BPD-607-FN 

Physician  Fee  Schedule  Update 
for  Calendar   Year    1995   and 

01/01/95 

Physician  Volume  Perfomnance 

Standard  Rates  of  Increase  for 

Federal  Fiscal  Year  1 995. 

12/13/94  ...._ 

64141-64153 

405  482 

BPD^21-F 

Medicare  and  MedKaki  Pro- 
grams; Revisions  to  CorxlitiorK 
of  Participation  for  Hospitals. 

0l/12'95 

12/13/94 

64153-64156 

412  413 

BPD-802-CN 

Medicare  Program;  Changes  to 
the  Hospital  Inpatient  Prospec- 
tive Systems  and  Fiscal  Year 
1996  Rates;  Correction. 

10«)1/94 

12/20«4 _„ 

64482-65498 

409413418 
484 

BPO-469-F 

Medicare  Program;  Medicare 
Coverage  of  Home  Health 
Services,  Medicare  Conditions 
of  Participation,  and  Home 
Health  Aide  Supervision. 

02«l/95 

12/23/94  ..„ 

66314-66316 

HSQ-221-N 

Medicare,  Medicaid,  and  CLIA 
Programs;    Clinical    Laboratory 

12/29/94 

Improvement   Amendments    of 

1988  Continuance  of  Exemp- 
tion of  Laboratories  Licensed 
by  the  State  of  Washington. 

12/29/94  _.. 

67264-67265 

BPO-822-N 

MedK;are  Program;  Hospice 
Wage  Index. 

12/29/94 

12/29/94 

67265 

BPD-823-N 

Medicare      Program;      Hospice 
.    Wage  Index. 

12/29/94 



'Gl^l— General  Notice;  PN— Proposed  Notice;  FN— Final  Notice;  P— Notice  of  Proposed  Rutemaking  (NPRM);  F— Final  Rule;  FC— Final  Rule 
*Tth  Comment  Period;  CM— Correction  Notice;  SN— Suspension  Notice;  WN— Withdrawal  Notice;  NR— Notice  of  HCFA  Ruling. 


IFR  Doa  95-8398  Filed  4-5-95:  8:45  am) 

SILUNQ  COOE  4120-01-P 


Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Services; 
Federal  Set- Aside  Program;  Genetic 
Services  and  Maternal  and  Child 
Improvement  Projects  for  Fiscal  Year 
(FY)  1995:  Cancellatioa'Changes  of 
Cycle  for  Certain  Grants  and 
Cooperative  Agreements;  Extension  of 
Certain  Application  Deadline  Dates 

Notice  of  Availability  of  Funds  for 
SpeciaJ  Project  Grants  and  Cooperative 
Agreements;  Maternal  and  Child  Health 
Services;  Federal  Set-Aside  Program; 
Genetic  Services  and  Maternal  and 
Child  Imorovement  Proiects  for  fiscal 


year  (FY)  1995.  section  502(a).  title  V  of 
the  Social  Security  Act,  was  published 
on  February  13.  1995.  at  60  FR  8244. 
Section  4.1.2.1.  of.this  notice 
announced  the  availability  of  funds  for 
4-6  grants  in  the  Maternal,  Infant.  Child 
and  Adolescent  Health  subcategory 
priority  identified  as  "Adolescent 
Health  Resource  Center."  Section 
4.1.2.3.  of  this  notice  announced  the 
availability  of  funds  for  5  grants  in  the 
Data  Utilization  subcat^ory. 

Since  publication  of  this  notice,  it  has 
been  determined  that  amounts  allocated 
for  grants  under  Section  4.1.2.1.  are 
insufficient  to  permit  the  award  of  4-6 
grants  in  the  "Adolescent  Health 
Resource  Center"  priority  for  FY  1995. 
As  a  result,  this  competition  will  award 
one  grant  in  FY  1995  of  $200,000  per 
year  for  up  to  5  years.  The  progranmiatic 
and  technical  information  contact  for 


this  competition  is  Juanita  Evans. 
M.S.W..  telephone:  (301)  443-4026. 
Additionally,  it  has  been  determined 
that  amounts  allocated  for  grants  under 
Section  4.1.2.2.  are  insufficient  to 
permit  the  award  of  3  grants  in  the 
"Mental  Health  Resource  Grants" 
priority  for  FY  1995.  As  a  result,  this 
competition  will  award  2  grants  in  FY 
1995  of  $500,000  each  per  year  for  up 
to  5  years.  Finally,  it  has  been 
determined  that  amounts  allocated  for 
grants  under  Section  4.1.2.3.  are 
in 'Sufficient  to  permit  the  award  of  5 
g-ants  in  FY  1995  of  $100,000  each  per 
year  for  3  years.  As  a  result,  this 
competition  will  award  up  to  5  grants 
totalling  up  to  $200,000  in  FY  1995, 
with  awards  ranging  between  $25,000  to 
$100,000  each  per  year  for  up  to  3  years. 

Three  of  the  deadline  dates 
announced  in  the  Fcbn:ary  13  Nctics  nf 
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Availability  of  Funds  for  Special  Project 
Grants  and  Cooperative  Agreements: 
Maternal  and  Child  Health  Services: 
Federal  Set-Aside  Program;  Genetic 
Services  and  Matetnel  and  Child  Health 
Improvement  Projects  for  Hscal  year 
(FY)  1995.  are  being  extended.  The 
deadline  date  for  the  remaining  grant 
announced  under  Section  4.1.2.1.  is 
hereby  extended  to  May  25,  1995. 
Additionally,  the  deadline  date  for 
School  Health  Program  grants  under 
Section  4.1.2.2.  is  hereby  extended  to 
May  25,  1995.  Finally,  the  deadline  date 
for  cooperative  agreements  for 
Partnership  for  Information  and 
Communication  announced  under 
Section  4.2.2.  is  hereby  extended  to  May 
25.  1995. 

The  rest  of  the  notice  remains  as 
published. 

An  additional  notice  announcing 
other  cancellation/ changes  or  extension 
of  application  due  dates  was  published 
on  March  20, 1995  at  60  FR  14762 
entitled  Maternal  and  Child  Health 
Services;  Federal  Set- Aside  Program; 
Genetic  Services  and  Maternal  and 
Child  Improvement  Projects  for  Fiscal 
Year  (FY)  1995:  Cancellation  of  Cycle 
for  Certain  Grants  and  Cooperative 
Agreements;  Extension  of  Certain 
Application  Deadline  Dates. 

Dated:  April  3.  1995. 
Ciro  V.  Sumaya. 

Administrator. 

(FR  Doc.  95-8450  Filed  4-5-95:  8:45  am) 

WLUNO  COM  4t«0-15-P 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296.  October  20. 1980.  as  amended 
most  recently  at  59  FR  62406-62407, 
dated  December  5. 1994)  is  amended  to 
reflect  the  realignment  of  functions 
within  the  Office  of  the  Director.  Office 
of  Program  Support.  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Office  of  Program  Support  (HCA5). 
Office  of  the  Director  (HCA5A).  delete 
the  title  and  functional  statement  for  the 


Management  Review  Activity  (HCA5A1) 
in  its  entirety. 

Revise  the  functional  statement  for 
the  Information  Resources  Management 
Office  (HCA54)  by  adding  "IRMO"  to 
item  10  before  the  words  "information 
security  programs." 

Revise  the  functional  statement  for 
the  Office  of  the  Director  (HCA541). 
Information  Resources  Management 
Office  HCA54)  by  adding  "IRMO"  to 
item  (11)  before  the  words  "information 
security  programs." 

Revise  the  functional  statement  for 
the  Human  Resources  Management 
Office  (HCA57),  by  deleting  items  (9) 
through  (12)  and  inserting  the  following 
items:  (9)  conducts  CDC's  personnel 
security  and  substance  abuse  programs; 
(10)  develops,  maintains,  and  supports 
information  systems  to  conduct 
personnel  activities  and  provide  timely 
information  and  analyses  of  CDC 
personnel  and  staffing  to  CDC 
management  and  employees;  (11) 
maintains  liaison  with  PHS.  HHS,  and 
the  U.S.  Office  of  Personnel 
Management  in  the  area  of  human 
resources  management;  (12)  administers 
the  National  Performance  Rview  (NPR) 
and  Human  Resources  initiatives  to 
meet  current  and  future  requirements. 

Revise  the  functional  statement  for 
the  Office  of  the  Director  (HCA571). 
Human  Resources  Management  Office 
(HCA57)  be  deleting  items  (3)  through 
(5)  and  inserting  the  following  items.  (3) 
develops,  maintains,  and  supports 
information  systems  to  conduct 
personnel  activities  and  provide  timely 
information  and  analyses  on  CDC 
personnel  and  staffing  to  CDC 
management  and  employees;  (4)  advises 
the  Director,  CDC,  and  other  CDC 
management  staff  on  all  matters  relating 
to  human  resources  management;  (5) 
administers  the  National  Performance 
Review  (NPR)  and  Human  Resources 
initiatives. 

Revise  the  functional  statement  for 
the  Work  Force  Relations  Branch 
(HCA572),  Human  Resources 
Management  Office,  (HCA57),  by 
deleting  items  (3)  through  (5)  and 
inserting  the  following  items:  (3)  serves 
as  liaison  with  the  Office  of  Health  and 
Safety  and  other  CDC  staff  for  personnel 
matters  relating  to  substance  abuse  and 
other  employee  assistance  programs;  (4) 
coordinates  the  Fair  Share  and 
Dependent  Care  programs. 

Delete  the  title  and  functional 
statement  for  the  Committee 
Management  and  Personnel  Security 
Section  (HCA5722)  in  their  entirety. 

Revise  the  functional  statement  for 
the  Operations  Branch  (HCA575)  by 
adding  the  following  item:  (8)  conducts 
the  personnel  security  program. 


Revise  the  functional  statement  for 
the  Technical  Services  Section 
(HCA5757)  by  adding  the  following 
items:  (7)  conducts  personnel  security 
and  position  sensitivity  programs;  (8) 
provides  assistance  in  the 
implementation  of  HHS  Plan  for  a  Drug 
Free  Workplace. 

Delete  the  functional  statement  for  the 
Management  Analysis  and  Services 
Office  (HCA59)  in  its  entirety  and  insert 
the  following:  (1)  Plans,  coordinates, 
and  provides  CDC-wide  administrative, 
technical,  management,  and  information 
services  in  the  following  areas:  Studies 
and  surveys,  delegations  of  authorities, 
organization  and  functions,  information 
security.  Privacy  Act,  policy  and 
procedures,  records  management, 
printing  procurement  and  reproduction, 
correspondence,  forms  design, 
publications  distribution,  issuances, 
mail  services,  public  inquiries,  reports 
and  committee  management;  (2) 
develops  and  implements  policies  and 
procedures  in  these  areas;  (3)  conducts 
management  control  reviews  and 
coordinates  IG/GAO  audits;  (4) 
maintains  liaison  with  HHS,  PHS, 
General  Services  Administration,  the 
Government  Printing  Office,  National 
Archives  and  Records  Administration, 
and  other  Government  and  private 
agencies. 

Revise  the  functional  statement  for 
the  Office  of  the  Director  (HCA591), 
Management  Analysis  and  Services 
Office  (HCA59),  by  deleting  items  (2) 
and  (3). 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Records 
Management  Activity  (HCA5913). 

After  the  functional  statement  for  the 
Administrative  Services  Activity 
(HCA5912),  Management  Analysis  and 
Services  Office  (HCA59),  insert  the 
following: 

Committee  Management  and  Program 
Panels  Activity  (HCA592).  (1)  Develops 
and  manages,  in  conjunction  with  CCiC's 
grants  management  requirements,  A 
CDC-wide  special  emphasis  panel  that 
is  the  primary  review  mechanism  for 
assuring  scientific  and  programmatic 
review  of  applications  for  grant  support; 
(2)  coordinates  committee  management 
activities,  including  Federal  advisory 
committees,  for  CDC;  (3)  receives  and 
reviews  requests  received  from  the 
public  for  information  and  pubUcations, 
and  responds  to  the  requests  or  forwards 
to  the  appropriate  CDC  program  for 
action:  (4)  prepares  and/ or  selects,  and 
plans  for  materials  to  respond  to  public 
inquiries  from  various  audiences;  (5) 
coordinates  the  production  and 
maintenance  of  the  Resource  Index. 

Delete  in  its  entirety  the  functional 
statement  for  the  Management  Analysis 


Federal  Register  /  Vol.  60.  No.  66  /  Thursday,  April  6,  1995  /  Notices 


17549 


Branch  (HCA597)  and  insert  the 
following:  (1)  Provides  consultation  and 
assistance  to  CDC  program  officials  on 
the  establishment,  modification,  or 
abolishment  of  organizational  structures 
and  functions:  reviews  and  analyzes 
organizational  changes;  and  develops 
documents  for  approval  by  appropriate 
CDC.  PHS.  or  HHS  officials;  (2) 
conducts  management  and  operational 
studies  for  CDC  to  improve  the 
effectiveness  and  efficiency  of 
management  and  administrative  systems 
techniques,  policies,  and  organizational 
structures;  (3)  interprets,  analyzes,  and 
makes  recommendations  concerning 
delegations  and  redelegations  of 
program  and  administrative  authorities, 
and  develops  appropriate  delegating 
documents;  (4)  develops  and 
coordinates  the  implementation  and 
conduct  of  CDC-wide  information 
security  programs;  (5)  conducts  a  CDC- 
wide  records  management  program, 
including  provision  of  technical 
assistance  in  the  development  and 
conduct  of  electronic  records 
management  activities;  (6)  coordinates 
IG/GAO  audit  activities;  (7)  plans, 
directs,  and  coordinates  requirements  of 
OMB  Circulars  A-76  and  A-123  to 
conduct  management  review  activities 
and  to  determine  whether  certain 
Agency  functions  might  be  more 
appropriately  carried  out  through  or  by 
commercial  sources;  (8)  plans,  develops, 
and  implements  policies  and 
procedures  in  these  eireas,  as 
appropriate. 

Delete  in  its  entirety  the  functional 
statement  for  the  Management  Services 
Branch  (HCA598)  and  insert  the 
following:  (1)  Plans  and  conducts  a 
publications  management  program, 
including  development,  production, 
procurement,  distribution,  and  storage 
of  CDC  publications;  (2)  plans,  directs, 
coordinates,  and  implements  CDC-wide 
information  distribution  services  and 
mail  and  messenger  services,  including 
the  establishment  and  maintenance  of 
mailing  lists;  (3)  maintains  liaison  with 
contract  suppliers,  HHS,  PHS,  the 
Government  Printing  Office,  and  other 
Government  agencies  on  matters 
pertaining  to  printing,  copy  preparation, 
reproduction,  and  procurement  of 
printing;  (4)  serves  as  the  focal  point  for 
recommending  polices  and  establishing 
procedures  for  matters  pertaining  to 
energy  conservation  and  recycling;  (5) 
plans,  develops,  and  implements 
policies  and  procedures  in  these  areas, 
as  appropriate. 

After  the  functional  statement  for  the 
Office  of  the  Chief  (HCA5981), 
Management  Services  Branch  (HCA598), 
delete  the  following  titles  and 
functional  statements  in  their  entirety: 


Public  Inquiries  Activity  (HCA59812). 

Publications  Management  Section 
(HCA5982). 

Publications  Planning  and  Procurement 
Unit  (HCA59822). 

Publications  Graphics  Unit  (HCA59823). 

Information  Distribution  Section 
(HCA5983). 

Publicatidhs  Distribution  Unit 
(HCA9832). 

Publications  Inventory  Unit 
(HCA59833). 

Mail  Management  Unit  (HCA59834). 

Dated:  March  28. 1995. 

David  Satcher, 

Director,  Certters  for  Disease  Control  and 
Prevention. 

[FR  Doc.  95-8412  Filed  4-5-95;  8:45  am] 

BILUNG  CODE  4160-ia-M 


Healtli  Resources  and  Services 
Administration;  Section  1892  of  the 
Social  Security  Act,  as  amended; 
Offset  of  Medicare  Payments  to 
Individuals  to  Collect  Past-Due 
Obligations  Arising  From  Breach  of 
Scholarship  or  Loan  Contract; 
Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  January  31, 1995,  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Administrator.  Health 
Resources  and  Services  Administration, 
with  authority  to  redelegate,  certain 
authorities  under  Section  1892  of  the 
Social  Security  Act,  as  amended 
hereafter,  pertaining  to  Offset  of 
Medicare  Payments  to  Individuals  to 
Collect  Past-Due  Obligations  arising 
from  Breach  of  Scholarship  or  Loan 
Contract. 

The  authorities  hereby  delegated  are 
(1)  the  authority  to  negotiate,  approve, 
and  sign  Medicare  Offset  Agreements, 
and  (2)  the  authority  to  inform  the 
Attorney  General  and  the  Inspector 
General  of  the  Department  of  Health  and 
Human  Services  when  a  scholarship  or 
loan  obligor  has  refused  to  enter  into,  or 
has  breached,  a  Medicare  Offset 
Agreement.  All  other  authorities  under 
Section  1892  have  been  delegated  to. 
and  remain  with,  the  Administrator. 
Health  Care  Financing  Administration. 

I  provided  for  the  ratification  of  all 
actions  taken  by  any  Public  Health 
Service  officials,  with  respect  to 
Medicare  offsets,  prior  to  the  effective 
date  of  this  delegation. 

The  above  delegation  was  effective  on 
March  28. 1995. 


Dated:  March  28, 1995. 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 

(FR  Doc.  95-8385  Filed  4-5-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPfMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-95-3902;  FR-388S-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Housing— Federal 
Hbusing  Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  projsosed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  by  ten  (10)  days  following  the 
publication  of  this  notice.  Comments 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  Joseph  F.  Lackey. 
Jr.,  OMB  Desk,  Office  of  Management 
and  Budget,  New  Executive  pffice 
Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 

Notice  informs  the  public  that  the 
Department  of  Housing  andUrban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  a 
guide  format  which  specifies  the 
components  of  an  application  for 
approval  by  the  Department  of  a 
national,  regional,  or  multi-state 
housing  agency  in  connection  with  the 
operation  of  a  housing  counseling 
program  for  renters,  first-time 
homebuyers,  and  homeowners 
experiencing  financial  difficulty.  GuiJt- 
formats  for  applications  for  local 
housing  counseling  agencies,  associated 
with  HUD  Handbook  7610.1.  had 


17550 


Federal  Register  /  Vol.  60,  No.  66  /  Thursday.  April  6.  1995  /  Notices 


previous  0MB  approval  under  approval 
number  2502-0261.  However,  new 
formats  adapted  to  the  character  of 
national,  regional  and  multi-state 
organizations  are  needed  to  allow  them 
to  obtain  HUD  approval  as  counseling 
agencies. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  33): 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  aHiactod  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  offidai  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Notice  of  Sulsniasion  of  Proposed 
Information  Collection  to  OMB 

Tide  of  Proposal:  Housing  Counseling 
Program  and  Recordkeeping 
Requirements. 


Office:  Office  of  Housing — Federal 
Housing  Commissioner. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use 

Section  106  of  the  Housing  and  Urban 
Development  Act.  authorizes  HUD  to 
.approve  organizations  with  knowledge 
and  experience  in  housing  counseling 
for  the  purpose  of  providing  housing 
counseling  services  to  renters,  first-time 
homebuyers  and  homeowners 
experiencing  financial  difficulty.  HUD 
recruits,  trains,  and  approves  mostly 
community-based  nonprofit 
organizations  for  the  delivery  of  bousing 
counseling  services.  In  FY  1995, 
national,  regional  and  multi-state 
organizations  will  be  eligible  to 
participate  for  the  first  time. 

The  tabulation  sheet  lists  the 
collections  of  information  required.  All 
are  required  to  administer  tlie  program 
in  accordance  with  statutory  and 
regulatory  requirements.  The  collection 
of  information  is  necessary  for: 

•  Meeting  the  requirements  of  the 
housing  counseling  grant  agreement. 

•  Obtaining  data  needed  to  prepare 
and  support  the  housing  counseling 
invoices. 

•  Obtaining  recommendations  from 
grantees  for  improving  the  program  and 
reducing  the  burden. 

•  Monitoring  the  agencies  to 
determine  whether  they  should  be 
deceriified,  and  their  housing 
counseling  grant  agreement  terminated. 

Form  .Numbers 

A.  Preliminary  Application  for 
Approval  as  a  Housing  Counseling 
Agency:  (HUD-9900-A)— Used  to 
collect  data  for  a  preliminary 
application  for  approval  as  a  Housing 


Counseling  Agency  for  local  non-profits 
or  public  agencies. 

B.  Final  Application  for  Approval  as 
a  Housing  Counseling  Agency:  (HUD- 
9900-B)— Used  to  collect  data  for  final 
approval  as  a  Housing  Counseling 
Agency  for  local  non-profits  or  public 
agencies. 

C.  Preliminary  Application  for 
Approval  as  a  Housing  Counseling 
Agency:  (HUD-9900-C)— Used  to 
collect  data  for  a  preliminary 
application  for  approval  as  a  Housing 
Counseling  Agency  for  multi-state, 
regional  and  national  organizations. 

D.  Final  Application  for  Approval  as 
a  Housing  Counseling  Agency:  (HUD- 
9900-D>— Used  to  collect  data  for  final 
approval  as  a  Housing  Counseling 
Agency  for  multi-state,  regional  and 
national  organizations. 

E.  Housing  Counseling  Agency  Fiscal 
Year  Activity  Report:  (HUD-9902)— 
Used  to  collect  data  from  Housing 
Counseling  Agencies  on  their  yearly 
counseling  activity. 

F.  Housing  Counseling  Client  Survey 
(HUD-9908)— Used  to  collect  data  from 
clients  regarding  the  quality  of  service 
provided  by  the  Housing  Counseling 
Agency. 

G.  Housing  Counseling  Activity  and 
Unit  Log  (HUD-9921)— Used  by  the 
Housing  Counseling  Agencies  to  record 
information  on  their  clients.  (With  Hl.ID 
approval  the  agencies  may  substitute 
their  own  version  of  this  form.) 

Respondents:  Local  housing 
counseling  agencies  tmd  national, 
regional,  and  multi-state  housing 
counseling  organizations. 

Frequency  of  Submission:  Annual. 

Reporting  Burden: 


h4o.  of 
respondents 


Frequency  ol 
response 


Hours  per 
response 


Burden  hours . 


A. 
B. 

C. 
D. 

E. 
P.. 

a 


75 

75 

10 

10 

650 

300 

431 


200 


Total  estimated  burden  hours: 


2 

150 

8 

600 

2 

20 

8 

80 

1.17 

761 

.25 

75 

.25 

21,550 

23.236 
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Status:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

Contact:  Joseph  F.  Lackey,  Jr.  OMB 
(202)  395-6880;  Bonnie  Adkins  HUD 
(202)  708-0614,  ext.  2034. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(ci). 

Dated:  March  16, 1995. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Supporting  Statement— Housing 
Counseling  Program  and 
Recordkeeping  Requirements 

A.  Justification  for  the  Collection  of 
Information 

1.  Why  the  Collection  of  Information  is 
Necessary 

Section  106  of  the  Housing  and  Urban 
Development  Act,  authorizes  HUD  to 
approve  organizations  with  knowledge 
and  experience  in  housing  counseling 
for  the  purpose  of  providing  housing 
counseling  services  to  renters,  first-time 
homebuyers  and  homeowners 
kjxperiencing  financial  difficulty.  HUD 
lecruits,  trains,  and  approves  mostly 
t:ommunity-based  nonprofit 
organizations  for  the  delivery  of  housing 
counseling  services.  In  FY  1995, 
national,  regional  and  multi-state 
organizations  will  be  eligible  to 
participate  for  the  first  time. 

The  collection  of  information  is 
necessary  for: 

•  Meeting  the  requirements  of  the 
housing  counseling  grant  agreement. 

•  Obtaining  data  needed  to  prepare 
and  support  the  housing  counseling 
invoices. 

•  Obtaining  data  needed  to  prepare 
and  support  the  housing  counseling 
invoices. 

•  Monitoring  the  agencies  to 
determine  whether  they  should  be 
decertified,  and  their  housing 
counseling  grant  agreement  terminated. 

a.  Description  of  Current  Funding 

Funding  for  the  Housing  Counseling 
Program  has  been  provided  by  the 
Congress  for  the  fiscal  year  95  in  the 
amount  of  $50,000,000. 

2.  Use  and  Need  of  Information 
Collected 

The  tabulation  sheet  lists  the 
collections  of  information  required.  All 
are  required  to  administer  the  program 
in  accordance  with  statutory  and 
regulatory  requirements. 


Actual  Use  of  the  Forms 

A.  Preliminary  Application  as  a 
Housing  Counseling  Agency  (HUD- 
9900-A)— Used  to  collect  data  for  a 
preliminary  application  for  approval  as 
a  Housing  Counseling  Agency  for  local 
non-profits  or  public  agencies. 

B.  Final  Application  for  Approval  as 
a  Housing  Counseling  Agency  (HUD- 
9900-B)— Used  to  collect  data  for  final 
approval  as  a  Housing  Counseling 
Agency  for  local  non-profits  or  public 
agencies. 

C.  Preliminary  Application  as  a 
Housing  Counseling  Agency  (HUE>- 
9900-C)— Used  to  collect  data  for  a 
preliminary  application  for  approval  as 
a  Housing  Counseling  Agency  for  multi- 
state,  regional  and  national 
organizations. 

D.  Final  Application  for  Approval  as 
a  Housing  Counseling  Agency  (HUD- 
9900-D}— Used  to  collect  data  for  final 
approval  as  a  Housing  Counseling 
Agency  for  Multi-state,  regional  and 
national  organizations. 

E.  Housing  Counseling  Agency  Fiscal 
Year  Activity  Report  (HUD-9902)— 
Used  to  collect  data  from  Housing 
Counseling  Agencies  on  their  yearly 
counseling  activity. 

F.  Housing  Counseling  Client  Sur\'ey 
(HUD-9908)— Used  to  collect  data  fi^m 
clients  regarding  the  quality  of  ser\ice 
provided  by  the  Housing  Counseling 
Agency. 

G.  Housing  Counseling  Activity  and 
Unit  Log  (HUD-9921)— Used  by  the 
Housing  Counseling  Agencies  to  record 
information  on  their  clients.  (With  HUD 
approval  the  agencies  may  substitute 
their  own  version  of  this  form.) 

3.  Use  of  Modem  Technology 

There  is  no  available  technology  to 
reduce  the  information  collection 
burden. 

4.  Efforts  to  Identif}'  Duplication 

We  have  carefully  reviewed  the  forms 
and  their  uses,  and  find  no  duplication 
of  information. 

5.  Impact  on  Small  Business 
Not  applicable. 

6.  Consequence  to  Federal  Programs 

The  burden  involved  is  considered  to 
be  the  minimum  amount  consistent 
with  statutory  and  regulatory 
requirements. 

7.  Special  Circumstances  for  Collection 
of  Information  Inconsistent  with  the 
Guidelines  in  5  CFR  1320.6 

Not  applicable. 


8  Consulting  With  Persons  Outside  of 
HUD  Concerning  Collection  of 
Information 

We  consulted  with  the  following 
HUD-approved  housing  counseling 
agencies  who  have  received  counseling 
grants: 

TULC  Non-Profit  Housing  Corp.,  3901 
Grand  River  Avenue,  Etetroit,  Ml 
48208.  Mrs.  Marguerite  Evans, 
Executive  Director,  Tel.  (313)  964- 
4207 

Housing  Opportunities,  Inc.,  133 
Seventh  Street,  McKeesport,  PA 
15219,  Mr.  James  P.  Butler,  President, 
Tel.  (412)  664-1590. 
There  were  no  major  problems  that 

could  not  be  resolved. 
Other  public  contact  was  made  with 

the  following:  Mortgage  Bankers 

Association  of  America,  1125  15th 

Street  NW.,  Washington.  DC  20005.  Tel. 

(202) 861-6500. 

9.  Assurance  of  Confidentiality  for 
Respondents 

To  assure  that  the  information 
provided  to  respondents  by  individuals 
and  families  is  kept  confidential,  we 
require  that  the  counseling  records  of 
each  client  be  kept  in  a  locked  file  or 
secured  room  with  access  limited  to 
staff  housing  counselors  using  the  files. 

10.  Additional  Justification  for 
Questions  of  a  Sensitive  Nature 

We  do  not  have  any  questions  of  a 
sensitive  nature  such  as  sexual 
preference  or  religious  belief.  However, 
in  order  to  collect  data  on  the  type  of 
clients  being  counseled,  and  to  ensure 
that  all  clients  are  served  equitably,  the 
HUD-approved  housing  counseling 
agencies  (respondents)  must  obtain 
information  from  their  clients  on  the 
family  composition,  race,  ethnicity,  sex, 
ages,  income,  expenses,  debts  incurred 
and  other  related  data. 

Annualized  Cost  to  the  Federal 
Government 

The  estimate  of  annualized  cost  per 
respondent  will  vary  depending  on  their 
respective  capabilities.  However,  we 
estimate  the  aimual  cost  to  be  $15.00 
per  hour  x  21.67  burden  hours,  or  $325. 

The  annualized  cost  to  the  federal 
government  for  all  collections  will  be  69 
Field  Office  staff  at  $18.00  per  staff  hour 
X  2  hours  and  15  minutes  processing 
time,  or  $2,691. 

12.  Burden  of  Collection  of  Information 
See  attached  tabulation  sheet. 

13.  Changes  in  Burden 

The  increase  in  burden  hours  is  due 
to  an  increase  in  the  number  of  agencies 


UMI 


in  the  program  and  also  reflects  a  policy 
change  to  include  national  or  regional 
entities.  This  change  in  policy  is  the 
direct  result  of  the  Department  being 
approached  by  several  national 
organizations  wishing  to  play  a  more 
active  role  in  the  program.  In  addition, 
the  Department  wants  to  take  advantage 
of  a  more  efficient  approach  to 
administering  the  program.  For 
example,  nearly  40%  of  local  counseling 
agencies  currently  participating  could 
be  managed  through  one  ndtional 
membership  group,  which  would  vastly 
reduce  the  number  of  individual 
grantees  that  HUD  now  must  serve 
directly.  This  approach  will  also  save 
HUD  staff  time. 

14.  Publishing  and  Collecting  of 
Information  for  Statistical  Use 

Not  appUcable. 
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PreHminary  Application  for 
Approval  as  a  Housing 
Counseling  Agency 

Housing  Counseling  Progrann 


U.S.  0«partm«nt  of  Housing 
and  Urban  D«v«lopcTMnt 
Office  of  Housing 
Federal  Housing  Cofnmissioner 


owe  Approval  No  2502-0261  (Exp  08/31/93) 


Public  reporting  burden  (or  ffvs  collection  of  IntormaSon  is  esdmatod  B  average  2  0  hour*  per  response.  Including  ifw  tme  tor  revtewng  Instructions.  saarcNng  enstng 
data  sources,  gaViertng  and  rnainlaining  tie  deta  needed,  and  cornpMng  and  reyie«Mng  the  oolecsonofinkxmaooo  S«nd  corrurwnts  regarding  this  burttoo  esomaie 
or  any  other  aspect  of  Sw  coledlon  of  tntormaliort.  including  suggestions  tor  reducing  Vw  burden,  to  Vie  Reports  Management  Officer.  Office  ol  Inlormabon  Polioes 
andSystems.US  OapartnenI  ofHouskig  and  Urban  Oevetopmenl.  Washington  DC  20410- SeoOandtotheOfftceofManagemeniand  Budget,  PapervirorlsReducBoo 
Project  (2502-0261).  Wasfiington,  0  C  20503   Do  not  send  this  comptotM  lorm  to  edher  of  ihese  addressees 


Instructions 

1 .  Send  tfie  signed  original  arvj  one  signed  copy  of  lorm  HUO-9900- 
A,  Preliminary  Application,  to  the  HUD  office  that  services  the  area  in 
which  your  organization  is  located.  Attach  the  submissions  required  by 
these  instructions.  Retain  these  instructions  and  a  copy  of  form  HUO- 
B900-A 

2  Do  not  complete  or  send  the  Final  Application  until  HUD  requests 
II  after  a  satislactocy  conference  with  your  organization 

3.  For  all  requested  attachments,  send  reproduced  coptes,  not 
originals 

4  Legal  Status.  Attach  a  copy  of  the  document  that  supports  your 
claim  to  be  a  nonprofit  organization.  The  attachment  must  include, 
among  other  fads,  the  official  name,  address,  and  telephone  number 
ol  the  legal  authority  that  granted  nonprolit  status 

5  Charier.  Anach  a  copy  of  the  document  (charier,  by  laws,  etc  )  that 
authorizes  your  organization  to  provide  housing  counseling 

6  Local  Government.  Attach  a  copy  of  the  document  that  authorizes 
you  to  provide  housing  counseling  If  you  are  a  unit  of  local,  county,  or 
State  government. 

7.  Community  Base 

a.  Attach  a  description  of  your  organization's  experience  and 


record  of  achievement  in  providing  housing  counseling  or  other  similar 
services  to  the  community  in  which  you  plan  to  provide  housing 
counseling  services. 

b  ZIP  Codes  and  Map: 

(1 )  List  the  U.S.  Postal  Service  ZIP  code  areas  served  by  your 
agency  Include  only  those  ZIP  code  areas  from  which  your  agency 
received  'clients*  during  the  1 2month  period  imrnediately  prior  to  the 
date  of  your  application  for  HUO  approval. 

(2)  On  a  rr^p,  indicate  the  location  of  your  counseling  tacility(ies). 
On  the  map.  outline  and  identify  by  number  each  of  the  individual  ZIP 
code  areas  you  now  serve  as  you  indicated  under  subparagraph  (1) 
above.  Indicate  the  locations  and  give  the  names  of  all  other  housing 
counseling  agenoes  within  the  ZIP  code  areas  you  serve.  Attach  the 
nup  to  Section  B. 

c  Attach  evidence  that  you  have  staff  who  fluently  speak  your 
clients'  natrve  language  If  you  plan  to  provide  housing  counseling  to 
nonEnglish-speaking  persons 

B  Audit  Report.  Attach  a  copy  of  your  audit  report  for  an  audit 
conducted  within  the  12-month  period  prior  to  the  date  of  your 
application.  See  paragraph  2-1  of  Handbook  7610.1. 


Assurances:  The  applicant  assures  HUO  that  the  applicant  complies 
with  the  following  items  and  will,  as  a  HUD-apprc  ved  housing  counsel- 
ing agency: 

1 .  Adm  1  ster  Its  housing  counseling  in  accordance  with  Title  VI  of  the 
Civil  Rights  Act  of  1964.  Title  VIII  of  the  Civil  Rights  Act  of  1968. 
Executive  Order  1 1 063.  Section  504  of  the  Rehabilitation  Ad  of  1 973. 
and  the  Age  Discrimination  Act  of  1975 

2  Provide  Its  housing  counsehng  services  without  subagreements 
with  other  agencies  for  the  delivery  of  all  or  any  part  of  the  services  in 
the  applica-;  s  counseling  plan  as  approved  by  HUD. 


3.  Represent  rts  clients  without  any  conflct  of  interest  on  the  part  of 
the  applicant,  including  its  staff,  that  might  compromise  the  agency's 
ability  to  represent  fully  the  best  interests  of  the  client  in  accordance 
with  HUD  Handbook  7610.1. 

4.  Meet  all  local.  State,  and  Federal  requirements  necessary  to 
provide  the  applicant's  housing  counseling  services,  including  detit 
managernent  and  liquidation  services  if  the  applicant  provides  such 
services 

5.  Comply  with  the  fee  guidelines  set  forth  in  Handlx)ok  7610  1  if  the 
applicant  plans  to  charge  counseling  fees 


1.  0<^«a.  Nam«  ol  Appicani  Og»ua:ion 

3   AdO-esi  ol  Maio  oilice  (it  n*  apoticvii  piinj  lOiise  locations  04H«'  ran  irie  rna^ 
oif<t  iis'  inam  on  a  itpvait  tAMi  ano  anacn  «  lo  tm  srvMi ) 

2   Acronym.  II  any.  lor  OttiOa  K«ti«; 

4   M»n  Ox.c*  Tf»o>:"a  Svt.o*' 

S   EitCb'Jvt  0-r*aor't  Na-n*  i  TiM 

6  Co.'>»«*ig  Program  AflTun-tiraic  t  N«t\«  I  !#« 

7   Nam*.  Thu  Oai*.  S  S.gna:u't  olPfvy  AjmonitO  By  f  AppMa-it  t  Go.•-r^•ng 
BoOy  10  Sjbnui  mn  Appucakon 

• 

Replaces  HUD  9900.  Whicti  is  ObsoWle 


lorm  HUD-9900-A  {6-93) 
relHandbooK76lO  1 
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Rnal  Application  for 
Approval  as  a  Housing 
Counseling  Agency 

Housing  Counseling  Program 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Housing 

Federal  Housing  Cbnvnissioner 


OMB  Approval  No  2502-0261  (Exp  0&'31'93) 


Public  reporting  burden  for  the  collection  of  intormabon  is  estimated  to  average  8  hours  per  response,  including  the  Bme  tor  reviewing  instruct)or«  searchino  exissna 
•         ^°^^'  9^"*^  *^  rtaintaming  the  data  needed,  and  completing  and  reviewing  the  collection  ol  mtormation  Send  comnients  regarding  the  burden  estimate 
or  a/^  other  aspect  ot  this  colleclion  of  intormaDon.  including  suggestions  tor  reducing  this  burden,  to  the  Reports  Management  Oflcer  Oftce  ol  Information  PoLoes 
and  Syslerns ,  U  S  CJepartment  ol  Housi.  ig  and  Urtan  Devetoprnent,  Washington,  DC  204 10-3600  and  to  the  Office  o(  Management  and  Budget  Paperw^ 
Project  (2502-026 1 ),  Washington,  D  C  20503    Do  not  send  this  completed  lorm  to  either  ol  these  addressees 

Instructions 

1.  Submit  your  completed  Final  Application  only  when  HUD  requests 
you  to  do  so.  This  happens  after  HUD  approves  your  Preliminary 
Application  and  you  complete  a  satisfadory  conference  with  HUD. 
HUD  will  not  review  Final  Applications  it  has  not  requested  from  an 
applicant. 


2.  This  Rnal  Application  consists  otfourrelatedsedions:(1)  the  target 
area  and  population  you  propose  to  serve,  (2)  the  housing  needs  and 
housing  problems  you  have  documented  and  propose  to  address.  (3) 
the  resources  you  possess  or  will  obtain  to  carry  out  your  counseling 
plan,  and  (4)  your  housing  counseling  plan. 

3.  Your  counseling  plan  must  be  reasonable  In  relation  to  the  target 
population  and  their  housing  needs/problems  and  the  resources  you 
have  to  implement  the  plan.  HUD  seeks  to  approve  counseling  plans 
that  an  applicant  can  carry  out  with  available  resources.  HUD  will  not 
approve  a  well-meaning  but  ill-conceived  plan  that  lacks  the  necessary 
resources.  It  behooves  every  applicant  to  write  a  counseling  plan  that 
meshes  the  needs/problems  with  the  resources.  A  small,  workable 
plan  is  acceptable,  but  a  large  plan  that  exceeds  the  resources  to 
implement  it  is  bound  not  to  tie  approved  by  HUD.  'You  may  limit  your 
plan  to  a  specialized  area  of  housing  counseling  such  as  default 
counseling. 

4.  Please  prepare  your  plan  in  a  logical  and  orderly  manner,  using  the 
outline  of  seclions  set  forth  below  in  the  Final  Application  sedion.  Your 
submission  shoukJ  also  meet  these  requirennents. 


a.  Typewrinen  or  other  form  of  word  processing  with  letter-quality 
or  near-letter-quality  printing 

b.  Letter-size  81/2x11"  paper  (For  identification  purposes,  place 
your  organization's  name  or  aaonym  and  city  and  State  on  the 
top  of  each  page.) 

c.  Outline  format,  as  below 

d.  Detailed  but  concise 

e.  One  copy 

1.    Use  short  paragraphs  in  narrative  sedions. 

5.  AtteryoucompletethepartsoftheFinalApplication.prepareaone- 
page  single-spaced  summary  cover  sheet  on  your  letterhead.  Entitle 
the  sheet  "Final  Application  for  H  UD  Approval  as  a  Housing  Counseling 
Agency — Summary  Sheet." 

The  summary  must  tell  HUD  how  your  housing  counseling  plan  meets 
the  housing  needs  and  problems  of  the  target  population  and  how  your 
resources  and thecommunity'sresourceswill enable youto  implement 
the  plan.  Include  the  name  and  telephone  number  of  the  person  whom 
HUD  may  contact  regarding  the  application. 

This  sunnmary  should  serve  the  HUD  reviewer  as  an  introdudion  to 
your  Final  Application.  The  person  authorized  to  submit  the  application 
must  sign  the  summary  and  enter  the  date  of  the  signing. 
A  transmittal  letter  to  HUD  is  not  necessary. 


I.  Target  Area. 

Consists  of  the  ZIP  code  areas  you  entered  on  the  map  as  part  of  your 


Preliminary  Application.  Submit  the  following  items: 

A.  A  concise  but  detailed  description  of  the  target  area  you 
propose  to  service  with  housing  counseling.  The  description  must 
include  but  is  not  limited  to  such  itemr  as:  size  of  the  population,  racial 
and  ethnic  make-up  of  the  population,  socio-economic  fadors,  age 
and  condition  of  housing.  Please  do  not  exceed  two  single-spaced 
typewritten  letter  size  pages. 

B.  A  brief  statement  of  your  reason  for  selecting  the  target 
area.  Include  a  statement  regarding  why  you  believe  your  organiza'.on 
can  service  the  area.  Please  do  not  exceed  one  single-spaced  letter- 
size  page. 

D  A  justification  for  selecting  the  target  area  if  other  housing 
counseling  agencies  exist  in  or  near  your  target  area. 

4.  Arevlsedmapthat  locates  yowrctfices.f^e  target  area,  andthe 
location  of  other  housing  counseKng  agencies,  only  if  the  HUD 

dice  requests  it  after  reoe*  of  your  Preliminary  Application. 

II.  Housing  Needs  and  Problems.  Submit  the  following. 
A.  A  narrative  description  of  the  housing  needs  and  problems 

of  the  target  population.  Before  writing  this  item,  see  HUD  Handtook 
7610.1  for  a  definition  of  "housing  need'ar^dTc-r  -p  p-ct'e-n." 


B  Be  specifici  CKe  sources  from  which  you  obtained  your 
data.  Include  special  needs  and  prot>ten%.  such  as  those  related  to 
low  income  or  poverty,  homelessness,  language,  ethnic,  minority,  and 
racial  fadors. 

III.  Resources. 

For  the  purpose  of  this  Final  Application,  HUD  considers  two  major 
types  of  resources. 

A.  Applicant.  These  are  *on-hand"  resources  of  staff,  facilities, 
and  funding  possessed  by  the  applicant,  regardless  of  their  source, 
that  the  applicant  can  use  to  deliver  housing  counseling.  Funds  the 
applicant  has  on  hand  or  has  a  written  commKment  to  receive  from 
any  source  fall  into  this  category.  Submit  a  detailed  narrative 
statement  of  these  resources  that  are  'on  hand"  as  of  the  date  ot  your 
Final  Application.  Break  the  statement  out  into  the  atiove  three 
categories— staff ,  facilities,  and  funding  Do  not  indude  unsupported 
projections  of  what  you  hope  to  receive  or  plan  to  seek. 

1.  Staff 

a.  Include  a  brief  dossier  for  each  person  who  will  supervise 
or  perform  counseling,  or  support  counseling  with  clerical 

work. 

b.  Indicate  each  staff  person's  position  title,  duties,  and 
whether  the  position  is  full-time  or  part-time,  is  paid  or 
volunteer. 


Replaces  HUa9900.  W^.ich  is  ObiNol^le 


Paoe  1  ol  2 


form  HUD-9900-B  (c  ',2'; 
Ml  Handbook  7610  1 
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PRELIMINARY  APPLICATION  FOR  APPROVAL  U.S.  Department  of  Housing 
AS  A  HOUSING  COUNSELING  AGEHCY  and  Urban  Development 

Housing  Counseling  Program  Office  of  Housing 

0KB  Approval  No.  2502-0261  (Exp.  CO/00/OOy 

MULTI-STATE,  REGIQSAL^  ASD  IIATIOKAL  ORGANIZATIONS 
INSTRUCTIONS 

1.  Send  the  signed  original  and  one  SIGNED  copy  of  Section  B  of 
this  Preliminary  Application  to: 

Entelda  P.  Johnson,  Deputy  Assistant  Secretary 

for  Single  Family  Housing 
Room  9252 

U.S.  Department  of  Housing  and  Urban  Development 
Vashington,  D.C.  20410 

Attach  to  Section  B  the  submissions  required  under 

Section  A.   Retain  Section  A  and  a  copy  of  Section  B  in  your 

file. 

2.  DO  NOT  complete  or  send  the  Final  Application  until  HUD 
requests  it  after  a  satisfactory  coaference  with  your 
organization. 

3.  For  all  requested  attachments,  send  reproduced  copies,  NOT 
originals. 

Preliminary  Application  -  Section  A  -  Applicant  Information 

],    TYPE  OF  ORGANIZATION.   Check  and  complete  one  o-f  the  items 
below. 

a»    [  }   national  organization  <A  national  organization 

need  not  function  in  all  50  States  but  should  have 
branches  or  affiliates  that  cover  more  than  one 
regional  area  of  the  country.) 

(1)  enter  the  number  of  States  in  which  your 
organization  will  provide  housing 
counseling:  

(2)  enter  the  number  of  offices  (main,  branch  or 
affiliate)  where  your  organization  will 
provide  housing  counseling:  
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[  ] 


[  ] 


regional  organization  (A  regional  organization 
serves  a  regional  area  such  as  the  Southwest  or 
the  Northeast.   The  organization's  operational 
boundaries  need  not  conform  precisely  to  what 
might  be  accepted  as  a  definition,  for  example,  of 
the  Southwest  of  the  United  States.  A  reasonaible 
approximation  of  boundaries  suffices.) 

( 1 )  enter  the  regional  name  of  the  f rea  where 
your  organization  will  provide  housing 
counseling:  

(2)  enter  the  number  of  States  included  in  the 
region  you  will  serve: 

(3)  enter  the  number  of  offices  (mail,  branch  or 
affiliate)  where  you  organization  will 
provide  housing  counseling: 

multi-State  organization  (A  multi-State 
organization  serves  three  or  more  States.   The 
States  may  be  contiguous  or  noncontiguous.   The 
organization's  operational  boundaries  need  not 
conform  precisely  to  the  State  boundaries  to 
satisfy  this  definition.  A  reasonable 
approximation  of  boundaries  suffices.) 

(1)   enter  the  names  of  the  States  where  your 

organization  will  provide  housing  counseling: 


(2) 


enter  under  each  State  name  the  number  of 
offices  (mail,  branch  or  affiliate)  where  you 
organiza.tion  will  provide  housing 
counseling: 


LEGAL  STATUS.   Attach  to  Section  B  a  copy  of  the  document 
that  supports  your  claim  to  be  a  nonprofit  organization. 
The  attachment  must  include,  among  other  facts,  the  official 
name,  address,  and  telephone  number  of  the  legal  authority 
that  granted  nonprofit  status.   HUD  assumes  and  the 
applicant  assures  that  its  branches  or  affiliate  are  also 
nonprofit  entities. 

CHARTER.   Attach  To  Section  B  a  copy  of  the  document 
(charter,  by-laws,  governing  body  meeting  minutes,  etc.) 
that  authorizes  your  organization  to  provide  housing 
counseling. 

LOCAL  GOVERNMENT.   If  you  are  a  unit  of  local,  county,  or 


UMI 


Page  1  of  


Form  HUD-9900C  (03/95) 
ref  Handbook  7610.1 
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state  government,  attach  to  Section  B  a  copy  of  the  doctment 
that  authorizes  you  to  provide  housing  counseling. 

COMMUNITY  BASE 

a*    Attach  to  Section  B  a  description  of  your 

organization's  experience  and  record  of  achievement 
during  the  past  three  years  in  providing  housing 
counseling  or  other  similar  services  to  the  communities 
in  which  you  plan  to  provide  housing  counseling 
services. 

b»    Branches  or  Affiliates.   Provide  a  list  of  your 
organization's  nain  office  and  branch  offices  or 
affiliates.   Include  the  following  information  for  your 
main  office  and  each  branch  or  affiliate. 

(1)  Official  nane 

(2)  Address,  including  ZIP  Code 

(3)  Mailing  address  if  different  from  address  on 
line  2  above 

(4>   Telephone  Number(s):  include  toll-free  number,  if 
available 

(5)   Name,  title,  and  telephone  number  of  the  person  in 
charge  of  the  housing  counseling  program 

c.    If  you  plan  to  provide  housing  counseling  to  non- 
English-speaking  persons,  attach  to  Section  B  evidence 
that  you  have  staff  who  fluently  speak  your  clients' 
native  language. 

Audit  Report.   Attach  to  Section  B  a  copy  of  your  audit  * 
report  for  an  audit  conducted  within  the  12-month  period 
prior  to  the  date  of  your  application.   See  paragraph  2-1  of 
this  handbook.   HUD  assumes  and  the  applicant  assures  that 
its  branches  or  affiliates  have  had  an  audit  conducted 
within  the  12-month  period  prior  to  the  date  of  this 
application. 


Pedwl  R<^gter  /  Vot.  60.  No.  66  /  Thursday,  April  g,  199S  /  Notices 


Section  504  of  the  Rehabilitation  Act  of  1973,  and  the 
Age  Discrimination  Act  of  1975. 


Provide  its  housing  counseling  services  without 
subagueements  with  agencies  other  than  the  applicant's 
branches  or  affiliates  or  HUD-approved  housing 
counseling  agencies  for  the  delivery  of  all  or  any  part 
of  the  services  in  the  applicant's  counseling  plan  as 
approved  by  HUD. 

Represent  its  clients  without  any  conflict  of  interest 
on  the  part  of  the  applicant,  including  its  staff,  that 
might  compromise  the  agency's  ability  to  represent 
fully  the  best  interests  of  the  client  in  accordance 
with  BUD  Eandbook  7610.1  REV-3,  para.  5-1. 

Meet  all  local,  state,  and  federal  requirements 
necessary  to  provide  the  applicant's  housing  counseling 
services,  including  debt  management  and  liquidation 
services  if  the  applicant  provides  such  services. 

Comply  with  the  fee  guidelines  set  forth  in  chapter  6 
of  Handbook  7610.1  REV-3  if  the  applicant  plans  to 
charge  counseling  fees  as  described  in  that  chapter. 


Complete  the  following  items.   Detach  this  Section  B  from  Section 
A  and  send  it  to  HUD  with  all  items  set  forth  in  Section  A. 


1.    Official  Name  of  Applicant  Organization 


2.    Acronym,  if  any,  for  official 


name: 


3. 


Address  of  Main  Office  (If  the  applicant  plans  to  use 
locations  other  than  the  main  office,  list  them  on  a 
separate  sheet  and  attach  it  to  this  sheet.) 


4.    Main  Office  Telephone  Number 


17550 
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Preliminary  Application  -  Section  B  -  Assurances  and  Signatures 


The  applicant  assures  HUD  that  it  complies  with  the  following 
items  and  will,  as  a  HUD-approved  housing  counseling  agency: 

1.    Administer  its  housing  counseling  in  accordance  with 

Title  VI  of  the  Civil  Rights  Act  of  1964,  Title  VIII  of 
the  Civil  Rights  Act  of  1968,  Executive  Order  11063, 


Page  1  of  


Form  HUD-9900C  (03/95) 
ref  Handbook  7610.1 


5.    Executive  Director's  Nairie  and  Title 


6.    Counseling  Program  Administrator's  Name  and  Title 


7.    Name,  Title,  Date,  and  Signature  of  Person  Authorized 


Page  1  of 


Form  HUD-9900C  (03/95) 
ref  Handbook  7610.1 
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by  the  Applicant's  Governing  Body  to  Submit  this 
Application. 
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FINAL  APPLICATION  FOR  APPROVAL 
AS  A  HOUSING  COUNSELING  AGENCY 
Housing  Counseling  Program 


U.S.  Department  of  Housing 

and  Urban  Development 

Office  of  Housing 

0MB  Approval  No.  2502-0261 


file:  APPLICAT.Xl 


INSTRUCTIONS 


I. 


II. 


Ill 


IV. 


V. 


Submit  your  completed  Final  Application  only  when  HUD  requests  you  to 
do  so.   This  happens  after  HUD  approves  your  Preliminary  Application 
and  you  complete  a  satisfactory  conference  with  HUD.   HUD  will  not 
review  Final  Applications  it  has  not  requested  from  "an  applicant. 

This  Final  Application  consists  of  four  related  sections:   (1)  the 
target  area  and  population  you  propose  to  serve,  (2)  the  housing  needs 
and  housing  problems  you  have  documented  and  propose  to  address,  (3) 
the  resources  you  possess  or  will  obtain  to  carry  out  your  counseling 
plan,  and  (4)  your  housing  counseling  plan. 

Your  counseling  plan  must  be  reasonable  in  relation  to  the  target 
population  and  their  housing  needs/problems  and  the  resources  you  have 
to  implement  the  plan.   HUD  seeks  to  approve  counseling  plans  that  an 
applicant  can  carry  out  with  available  resources.   HUD  will  not 
approve  a  well-meaning  but  ill-conceived  plan  that  lacks  the  necessary 
resources.   It  behooves  every  applicant  to  write  a  counseling  plan 
that  meshes  the  needs /problems  with  the  resources.   A  small,  workable 
plan  is  acceptable,  but  a  large  plan  that  exceeds  the  resources  to 
implement  it  'is  bound  not  to  be  approved  by  HUD. 

Please  prepare  your  plan  in  a  logical  and  orderly  manner,  using  the 
outline  of  sections  set  forth  below  in  the  Final  Application  section. 
Your  submission  should  also  meet  these  requirements. 

A.  Typewritten  or  other  form  of  word  processing  with  letter-quality 
or  near-letter-quality  printing 

B.  Letter-size  8  1/2  X  11"  paper  (For  identification  purposes,  place 
your  organization's  name  or  acronym  and  city  and  state  on  the  top 
or  bottom  of  each  page.) 

C.  Outline  format,  as  below 


D. 


Detailed  but  concise 


E.  One  copy  • 

F.  Use  short  paragraphs  in  narrative  sections. 

After  you  complete  the  parts  of  the  Final  Application,  prepare  a  one- 
page  single-spaced  summary  cover  sheet  on  your  letterhead.   Entitle 
the  sheet  "Final  Application  for  HUD  Approval  as  a  Housing  Counseling 


Page  1  of  
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ref  Handbook  7610.1 
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itoi,  see  para.  1-7A  of  HUD  Handbook  7610.1  REV-S,  for  a  definition  of 
"bousing  need"  and  "housing  problem." 

BE  SPECIFIC t 

Include  special  needs  and  problems,  such  as  those  related  to  available 
housing  stock,  low  income  or  poverty,  homelessness,  language,  ethnic, 
ainoxity,  and  racial  factors. 

III.  RESOURCES.   For  the  purpose  of  this  Final  Application,  HUD  considers 
two  major  types  of  resources. 


A. 


Applicant.   These  are  "on-hand"  resources  of  STAFF,  FACILITIES, 
and  FUNDING  possessed  by  the  applicant,  regardless  of  their 
source,  that  the  applicant  can  use  to  deliver  housing  counseling. 
Funds  the  applicant  has  on  hand  or  has  a  written  commitment  to 
receive  from  any  source  fall  into  this  category. 

Submit  a  detailed  narrative  statement  of  these  resources  that  are 
"on  hand"  as  of  the  date  of  your  Final  Application.   Break  the 
statenent  out  into  the  above  three  categories — staff,  facilities, 
and  funding. 

DO  NOT  include  unsupported  projections  of  what  you  hope  to 
receive  or  plan  to  seek. 


1. 


Staff 


b. 


Include  a  brief  resume  for  each  person  who  will  oversee 
the  housing  counseling  program  at  the  headguarters  of 
the  applicant  organization. 

For  each  resume  under  para.  a.  immediately  above, 
indicate  each  staff  person's  position  title  and  duties. 


2. 


Facilities.   Do  NOT  provide  information  for  each  branch  or 
affiliate.   Instead,  provide  a  general  description  of  the 
facilities,  but  DO  address  the  matters  of  PRIVACY  and  ACCESS 
BY  HANDICAPPED  PERSONS  by  including  a  statement  to  the 
effect  that  these  needs  are  or  are  not  met  at  each 
counseling  location.   Privacy  and  handicap  access  are 
required  at  each  location. 

a.  Describe  the  facilities  available  for  counseling, 
including  privacy  and  access  by  handicapped  persons. 
If  access  by  handicapped  persons  is  not  present, 
indicate  its  absence  and  how,  if  at  all,  you  would 
provide  counseling  to  handicapped  persons. 

b.  Indicate  whether  public  transportation  is  within  a 
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15-minute  walk  of  the  each  counseling  location. 
3.    Funding 


a. 


Page  1  of 
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b. 


c. 


IV. 


List  the  sources  and  amounts  of  funds  from  those 
sources  that  you  have  "on  hand."   "On  hand"  means  you 
possess  the  cash  or  written  commitments  for  receipt  of 
the  funds  within  the  initial  12-month  period  of  your 
work  as  a  HUD-approved  housing  counseling  agency. 

Submit  a  copy  of  your  current  housing  counseling  budget 
and  indicate  the  sources  of  the  funds  for  the  budget. 

If  you  plan  to  charge  counseling  fees,  see  para.  6-2, 
COUNSELING  FEES,  in  chapter  6  of  HUD  Handbook  7610.1 
REV-3.   Submit  a  statement  that  you  are  in  compliance 
with  para.  6-2,  and  include  copies  of  all  items 
.  required  under  that  paragraph. 

B.    Community  Resources 

1.  These  consist  of  the  types  of  local,  state,  and  federal 
public  and  private  agencies  with  whom  the  applicant  expects 
its  branch  or  affiliates  to  have  firm  working  relations  for 
the  provision  of  various  kinds  of  assistance  to  the 
applicant's  clients. 

2.  List  the  names  of  the  types  of  community  resources  from 
which  you  expect  your  branches  or  affiliates  to  receive 
services  or  other  forms  of  assistance  for  clients  either  at 
your  facilities  or  those  of  the  resource. 

3.  Community  resources  include  HUD-approved  counseling  agencies 
with  which  the  applicant  and  its  branches  or  affiliates  will 
work  cooperatively 

HOUSING  COUNSELING  PLAN.   HUD  considers  an  acceptable  housing 
counseling  plan  to  be  a  reasonable  interlocking  of  the  needs  and 
housing  problems  of  the  target  areas  with  the  resources  available  to 
the  applicant  to  address  those  needs  and  problems  successfully  on 
behalf  of  clients. 

Using  the  facts  about  your  previously  identified  types  of  target 
areas,  their  housing  needs  and  problems,  and  the  resources  on-hand  or 
available  to  you,  describe  in  detail  the  comprehensive  housing 
counseling  you,  through  your  branches  or  affiliates,  will  provide  as  a 
HUD-approved  housing  counseling  agency. 

Your  plan  must  reflect  an  understanding  of  HUD's  concept  of  housing 
counseling  as  set  forth  in  HUD  Handbook  7610.1  REV-3.   EXAMPLES:  HUD 
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uses  the  term  "client"  in  a  specific  manner  throughout  the  handbook. 
Also,  in  the  handbook  EUD  sets  specific  parameters  for  "housing 
counseling. " 

When  HUD  reviews  a  Final  Application,  it  does  so  against  the 
provisions  of  the  handbook.   While  HUD  urges  applicants  to  be 
resourceful  and  innovative  in  developing  their  counseling  plans, 
equal  stress  is  placed  upon  the  plan's  compliance  with  HUD's  conceot 
of  comprehensive  housing  counseling. 


file:  APPLICAT.X2 


<la;a$o»«e«««,  OK^winfl  and  mainttitning  t^e  data  n««d»rf,  and  compleOng  andrevtewino  0^  collection  otinfofmaoon  S«nd  comoients  regarding  ^^ls  buroei  escmate 
or  wy  o*«r  M(wn  ot  tin  collacaon  of  intormaDon.  IncJudtng  suggastjons  fcx  rs<>uan9  ?«  burden,  to  9\a  Reports  Manag«fn«nt  Otficer.  Orfice  ol  Inlormason  Poiioes 
and  Systvms.  U  S  D«pwtm««il  olHouaiog  and  Urban  Oevato9m«fli.MasMngio«t.  DC  204)03600  and  totr^OmceoiManagemani  and  Bodget.PapeoAfcrKReducson 
F(0)tc;  (25020261)  V\a£i^  r.jrc-  D  C  20505    Do  not  sand  this  comptetcd  torm  to  eitner  ol  tnc  above  addre^sg^ 
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Housing  Counseling  Agency 
Fiscal  Year  Activity  Report 

Read  the  instructtons  on  the  back  of  this  form. 


U.S.  DspMlment  of  HDusIng 
■ndU«tM0  DwMlopmant 
Onice  ofHoosing 
Federal  housing  C«mmissioner 


OMBAppf«Mal.Me.2SQ2'«2ei  (««  AQtfSS) 


ricnecfcbai* 
•— ^<8wisa 

a««i  address 

■tparttH^— r: 

tam    Octl.  T9S 
to      S«p30.  T9S 

Number  of  Clients 

Counseled  This  -    u„„„„>„„„,. 

Report  Period      ^-  ^^°'^''^2  .. 
"^                            (mongage  paid  off) 

«lCouns»<ina     HktOGram 
Actwiies          AcKwues 

Potential     22.  Purchased 
Mortgagors          housing 

^CoMsakne. 

2.  Mortgagors  (own  property 
cowered  by  mortgage) 

23.  Decided  not  to 
purchase 

3.  Potential  Mortgagors 
(want  to  purchase  housing) 

24.  Other 

4.  Ranters 

(occupy  rental  property) 

1 

25.  Total 

- 

5.  Potential  Renters 
(want  to  rent  houslr\g) 

I 

ReflJers     26.  Ptirchaset*  housing 

; 

■•                6.  Homeless 

I 

27.  Rented  atr.  housing 

7  Other 

28.  Other 

8   Total 

29  Tolaf 

Race/Ethnicitr     a  »fim\car\  Indiwi  / 
Alaskan  Netlve 

b  Asian  / 

Pacilic  Isiander           , 

31  Rented  alt.  housing 

c    Black  Non-Hispanic     ' 

32.  Other 

t.  IHispanic                    i    f 

Tvrooi 

' 

33.  Total 

■ 

' 

e.  White  Njjrt^pVr^^-*- 

Homeless     34  Occupied 

"transitional"  housing 

Results  o4  Couneelmg 

Homeowners  9    Obtained  a  Home  Equity  ' 

35.  Occupied 

•emergency  shelter" 

• 

1 

Conversion  Mort.^ECW) 

36  OcGwpied  permaneof 

10.  Other                           1     ,  ' 

' 

1 

37.  EBtBrBd.public  or  prwt. 
section  ti:ad)tK>nal  hsg. 

i 

%\     TmA-^I                                                                  1 

. 

38.  Other 

1                                        |- 

Mortgages   12.  OWaJneda  HECM          | 

39.  Total 

1 
i 

13.  Brought  mongage                           ( 

current 

ttiame  TiBe.  &  Signature  ol  Person  Authorized  to  Sign  this  Reporr- 

14.  Forbearance  agreefrwrrt, 

15.  Mortgage  assigned         |                  f 
to  HUD                          1                  j 

16  ExeciiJtd  a  ie€d-in-»»e'. 

\7  Sow  then  propely 

18  Mortgage  foreclosed 

*. 

reus  "9 

—     — 

Oac- 

20  Othe- 

21-  "^otal                                              r 

Prei^us  edioons  are  obsolete 

tomHUO-9803  (3S« 
ret  HandbooK  7610  • 
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Housing  Counseling 
Client  Survey 


us  Department  of  Housing 
and  Urban  D«v»lopnwnt 
Office  of  Housing 
Federal  Housing  Commissioner 


OMB  Approval  No  2502-0261  (Exp  08;31«3) 


PubtK  Haporiwj  Burderi  (or  (his  a)(ie(»on  of  inforniatwr  IS  esimiatad  to averagt  0  25  hours  par  r«spof«e.  inckKlrig  me  tit^ 

data  sources.  geVwnng  and  maintair^ing  (he  data  needed  and  compWing  and  reviewing  trie  collection  of  information  Send  commen(s  regarding  tTiis  burden  estimate 
or  any  other  aspect  of  this  collection  of  mtormaoon.  nciuding  suggestions  lor  reduong  ttus  burden,  to  the  Pleports  Management  Otticer.  Office  ol  Information  Policies 
and  Systems.  U  S  Department  of  Housing  and  Urban  Development.  Washington  D  C  204 1 0-  3600  and  to  the  Office  of  Management  arxJ  Budget  Paperwork  Reduction 

Project  (2502-0261).  Washington.  D  C  20503   Do  not  send  this  completed  lorm  to  either  of  the  above  addressees 

Cojr'j^iing  Agency  N4m«  t  AOO'etj  (oomp(«i«d  By  MUD  o*tic«) 


1    When  you  first  went  to  the  counseling  agency,  what  kind  of  client 
were  you?  Check  as  many  boxes  as  apply  to  you. 

Q  was  renting  housing  Q  behind  on  rent  payments 

Q  current  on  rent  payments 

□  being  evicted 

□  unemployed 

□  buying  a  house  or  condominium 

□  mortgage  payments  delinquent 


Q  wanted  to  rent  housing 

□  landlord  problem 

□  employed 

Q  wanted  to  buy  housing 

□  mortgage  was  current 


2.  Who  interviewed  you  when  you  first  went  to  the  agency? 

□  a  receptionist  Q  a  counselor 

3.  Did  the  person  whocounseled  you  do  any  of  the  following  to  help 
you.  Check  as  many  boxes  as  apply  to  you. 

□  told  you  how  they  could  help  you 

Q  suggested  that  you  join  a  group  counseling  session 

□  referred  you  to  other  community  agencies  who  could  help  you 

n  made  recommendations  to  you  about  what  you  could  do  to 
solve  your  housing  prob).Tn 

Q  got  in  touch  w  ith  your  landlord  or  mortgage  company  to  work 
out  a  plan  for  you  to  pay  your  back  rent  or  past  due  mongage 
payment 

□  got  m  touch  w  ith  your  creditors  to  work  out  a  plan  for  you  to 
pay  your  debts 

4  If  you  own  your  house  and  are  delinquent  on  your  mongage 
payments,  did  the  agency  do  or  recommend  any  of  the  following 
actions? 

□  a  forebearance  .i::r-.-.;ri;-ni  with  i,oui  iii'T'>.':i^:c  '.-(^mrany 
Q  a  deed-in-Iicu  oi  ^  loreclosure  of  your  mortgage 

Q  that  \ou  sell  \oi;r  h*>usc  and  obt.-un  rent  J  housing 

□  have  you  appl>  to  your  mongage  company  for  the  assignment 
of  vour  monc.iiie  to  HUD 


6.  Wa.s  the  setting  in  which  the  coimseling  was  conducted  a  private 
one  so  that  other  persons  could  not  hear  your  conversation? 

D  Yes  □  No 

7.  If  you  wanted  rental  housing,  did  the  counselor  discuss  HUD 
rental  housing  programs  for  which  you  might  be  eligible? 

n  Yes  □  No 

8.  Did  the  agency  charge  you  for  their  services? 

D  Yes  n  No 

If  "Yes."  did  the  counselor  explain  that  the  charge  would  be  based 
on  a  sliding  scale  and  determined  by  your  income? 

D  Yes  D  No 

If  "Yes,"  did  you  consider  the  charge  to  he: 

□  reason.nble        □  too  high 


9    Did  you  panicipate  in  any  group  counseling  sessions? 
D  Yes  D  No 

If  "Yes,"  did  you  find  the  sessions  helpful .' 
DYes  DN" 

10.  Was  the  counseling  agency  open  during  hours  when  it  wa<; 
convenient  for  you  to  obtain  counseling? 

D  ^>'=  D  No 

It  you  answered  "No."  please  indicate  the  hours  when  the  agency 

was  open  to  assist  you. 


Ope'eo 


Closed 


1 1    If  you  want  further  counseling,  will  you: 

□  go  Kick  to  the  s-une  agency         □  go  to  another  agenc  y 
If  you  checkod  "go  to  another  agency,"  please  Cell  us  why 


^    Did ) our  counselor  iiTipre>;s  ymi  ;i<  ;i  person  w  ho  knew  what  he  or 

she  vva>  doiti'j' 


DYes 


n  No 


P'tr.  :.>:  td: .'  •?  oi?sc  -•- 
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Housing  CotmseHng  Activity 
and  Unit  Log 


US^  Oepaftnuent  ot  Hauslfig 
and  UrtMn  Development 
Office  o»  Housing 
Federal  Housing  Commissioner 


OMB  Approval  No  2502-0261  (exp  7/31/93) 


Public  reporting  t)of  den  for  this  collection  of  informabon  is  estimated  to  average  0  25  hours  per  respcwe  irxduding  the  time  for  reviewing  instructions,  searching  existing 
e3&  SMPoes.  ^a^enng  antf  fftantennnglne  daCB  nee^etf.  antf  oompteting  andr^^^Mng  (tw  ooAecoor*  o^infO'^^aOo'*  Ser^camme>i&w^arBm^tRi7^]r^irTe5Sniete 
or  any  oViar  aspect  of  ths  collection  of  inforrriabon.  induding  suggesbons  for  reducing  (his  txjroen  ic  the  Reports  Managemarx  Oltear.  OHioe  of  Informabon  Policies 
and  Systems  U  S  Department  of  Housing  and  Urt>an  Developmeni  WasNngton.OC  204 10- 3600  arMts  (he  Office  of  Management  and  Budget.  Paperwork  Reduction 
Project  (2502-0260).  Washington.  DC  20503    Do  not  send  this  completed  form  to  either  ol  these  addressees 

Instructions.  The  grantee  must  use  this  formal  or  one  on  which  the  grantee  records  at  least  the  same  information.  Obtain  HUD  approval 
for  use  of  an  alternative  format.  Grantees  must  follow  the  Grant  lastructions  regarding  Client  No.  and  Unit  Claim,  tf  more  space  is 
needed,  use  more  forms  and  attach  th]n)(^j^^^r>4^^  Non-grant  ageiKies  may  use  this  form  at  their  option. 


tr'.fvtyi-ng  Cow'Si^r  s  Ka~"e 


1  thTnWi^y-Cra^A? 


Fr>ACaieNo  tiiaryl 


irrp^,^^  Oa*e 


Ca'e  Co«ns#»'<f  Terrr-inaieo 


CiieotsNaTea.no  AOcress  (sveev  cny.  Slaie.  Z'ccooer 


C"e''  Njr^ce' 


Client  Type;  (check  Bie  box  that  indicates  the  status  of  the  dient  when  the  d'ent  entered  ^our  worluoad  via  a  screening  interview   These  dtent  types  correspond  to 
thoae  on  torm  HUIil-99Q2.  Counseling  Agency  AcUuity  ReporL|i 

Qj  Homeowner  (mortgage  paid  off)  f"]  Mortgagor  (mongage-on  property)      [j  Potential  Mortgagor  (wants  to  buy) 

[n.  Rertter  (occwptes  »eotaJ  prepay)        [J  Potefltial  Renter  (wants- to  tent)  Q  Homeless 

[_i  Other:(specity) 

Results  of  Counseling:  (check  the  applicable  box(es)artneBmeeachresultoccurs  These  results  correspond  to  those  on  form  HUD-9902   Vou  may  a:n«vfe  more 
B~3^  one  resell  lo'  the  same  cdeni ) 

Obtained  a  HECM  r~  B'cjghi  mortgage  current 

I  Executed  Deed-in-Lieu 
I  Rented  afiernafive  housing 
^  Occupied  ^ransitlona!  housir>g" 


j  Mortgage  assigned  to  HUD 

]■  Mbrtgage  foreclosed 

j  Decided  not  to  purchase 
'"  ]  Occupieclpermaie.nl  Incusing  for  handicapped 
"";  Ot^er  (specify). 


Forbearance  Ao'eement 

Sold  their  property 

Purchased  housing 

Occupied  "emergency  shelter" 

Entered  public  or  private  sector  traditional  housing 


lr'e'>'e««>'  S  Htfh': 


Race  Etrnicity 

0  A>"ne"can  Indian  '  Alaskan  f>iative 

1  I  Asian  /  Pacitica  Islander 
I    i  Black  t4on-H<spanic 

I    !  Hispanic 

I    !  Vt/h-ie  t\ten-H>spanic 


Previous  edrtioof.a'e^obso'e  re 


Ic!-n  MU0-992>  (3S95i 
lef  Handbook  7610  1 
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Housing  Counseling  Activity  and  Unit  Log 

Use  as  miK^  sp-'K;u  as  necessary  to  record  9ip  counseling  activity    Begm  each  new  activity  w\  a  separate  "acirvity'  block 

PaoeNo 

Cbtr..  %  Kitne 

ClwniNo 

Oa:e 

Timi  Sa»l 

Time  Eio 

Coun$«!or  s  iniuait 


Activity' 


Uni:  Can 


0^'e 


CojnseiO'  s  initiais 


1  *<^  ■■  ■> 


U'-.C-^' 


C^i^ 


T-^eba'; 


T.T.et-: 


CCv'tes' j"«a'S 


.  Actih  :y 


1  una  Cia  - 


CuV 


T'r-eS;*'! 


Ti-e£-: 


C:.-si'C-iir,;as 


I  Ai;ivi;)f 


1 


U'..r  C'l  • 


Pievious  editions  are  ctt  :>■-:• 


|FR  Dor.  9S-8438  Filed  4-5-95;  fl:45am| 

miMQ  cooc  42i»-r7-c 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
IWY-920-05-1 320-01;  WYW1 28322] 

Environmental  Statements; 
Availability,  etc.;  Antelope  Coal  Co., 
WY;  Coal  Lease  Application 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  of  the 
draft  Environmental  Assessment  (EA) 
for  the  Antelope  Coal  Lease  Application 
(WYW128322)  and  Notice  of  Public 
Hearing. 

SUMMARY:  This  notice  announces  the 
availability  of  the  draft  EA  for  a  coal 
lease  application  filed  by  Antelope  Coal 
Company.  The  EA  was  prepared  to 
assist  the  BLM  in  making  a  decision  on 
the  proposed  lease.  In  addition,  notice 
is  also  given  that  a  public  heeuing  will 
be  held  on  April  26, 1995,  to  sohcit 
public  comment  on  the  EA,  the 
proposed  sale,  and  the  Fair  Market 
Value  (FMV)  and  Maximum  Economic 
Recovery  (MER)  of  the  proposed  lease 
traot. 

DATES:  The  public  hearing  will  be  held 
at  6:30  p.m.,  MDT,  on  Wednesday,  April 
26, 1995,  at  the  HoHday  Inn,  1450 
Riverbend  Drive,  Douglas,  Wyoming. 
There  will  be  an  informal  question  and 
answer  session  starting  at  6  p.m.  MDT, 
before  the  formal  hearing  proceedings 
begin  to  answer  questions  regarding  the 
Antelope  coal  lease  application,  or  the 
leasing  process.  The  EA  is  scheduled  for 
release  to  the  public  in  early  April, 
1995.  The  public  comment  period  will 
end  on  Tuesday,  May  30, 1995. 
ADDRESSES:  Comments,  concerns,  and 
requests  for  copies  of  the  EA  should  be 
addressed  to  Casper  District  Office, 
BLM,  Attn:  Nancy  Doelger,  1701  East 
"E"  Street,  Casper,  Wyoming  82601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs,  307-261- 
7600,  FAX  307-234-1525,  or  contact  the 
address  listed  above. 
SUPPtEMENTARY  INFORMATION:  Antelope 
Coal  Company  filed  a  coal  lease 
application  on  December  29, 1992,  with 
the  BLM  pursuant  to  provisions  of  43 
CFR  3425.1  as  a  lease  by  application 
(LBA)  for  the  following  lands: 

T.  41  N.,  R.  70  W..  6th  P.M.  Converse  County. 
Wyoming 
Sec.  30:  Lots  15-18; 
T.  41  N.,  R.  71  W.,  6th  P.M.  Converse  County, 
Wyoming 
Sec.  25:  Ixxts  5-8, 13, 14; 
Sec.  26:  Lots  9-11, 14, 15; 
Total  (applied  for)  617.2  acres  more  or  less. 

The  BLM  is  also  considering  two 
alternate  tract  configurations,  which  are 


discussed  in  the  draft  EA.  The  first 
alternate  tract  configuration  would 
increase  the  size  of  the  tract  by  adding 
the  following  lands  to  it: 

T.  40  N.,  R.  71  W..  6th  P.M..  Wyoming 

Section  34:  Ix)t  1; 
T.  41  N.,  R.  71  W..  6th  P.M.,  Wyoming 

Section  26:  I^ts  12  and  13; 

Section  27:  Lots  13  and  16; 
Total  added  to  lease:  205.63  acres 
Total  under  this  alternative:  822.83  acres 

The  second  alternate  tract 
configuration  would  reduce  the  size  of 
the  tract  by  removing  the  following 
lands: 

T.  41  N..  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  26:  Lots  10. 11, 14  and  15. 
Total  subtracted  from  lease:  161.77  acres 
Total  under  this  alternative:  455.43  acres. 

It  is  estimated  that  the  tract  as  applied 
for  by  Antelope  Coal  Company  contains 
approximately  57  million  tons  of 
recoverable  coal.  The  lease  application 
area  is  north  of  and  contiguous  with  the 
existing  Antelope  Mine,  operated  by  the 
Antelope  Coal  Company.  The  company 
applied  to  lease  the  proposed  Antelope 
tract  as  a  maintenance  tract  for  the 
Antelope  Mine.  Written  comments  will 
be  accepted  from  the  date  of  publication 
of  this  Notice  in  the  Federal  Register 
through  May  30, 1995.  Comments  may 
be  submitted  to  the  address  listed  above 
in  writing,  or  expressed  verbally  at  the 
hearing. 
Alan  R.  Pierson, 
State  Director. 

(FR  Doc.  95-8443  Filed  4-5-95;  8:45  am] 
BILUNG  CODE  4310-22-M 


[ES-020-05-1 430-00] 

Planning  and  Environmental  Analysis, 
Newton  County,  Mississippi 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  At  this  time  the  Bureau  of 
Land  Management  (BLM),  Eastern 
States,  Jackson  District,  announces  that 
a  planning  analysis  and  environmental 
assessment  will  be  completed  for  the 
following  described  land. 

Choctaw  Meridian,  Newton  County, 
Mississippi 

T.  6N..R.  12E., 
Sec.  21,SEV4NEV4. 

This  planning  and  environmental 
analysis  is  being  prepared  to  determine 
the  suitability  of  the  above  tract  of  land 
for  disposal  under  authority  of  the 
Color-of-Title  Act  of  December  22, 1928 
(amended  by  67  Stat.  227;  43  U.S.C. 
1068, 1068a). 


DATES:  The  Bureau  of  Land  Management 
is  asking  the  public  for  comments  on 
issues  which  relate  to  the  preparation  of 
the  planning  analysis  with  respect  to  the 
above  described  land.  Anyone  wishing 
to  comment  has  imtil  May  17, 1995  '.'.• 
send  remarks  to  the  address  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  H.  Davis,  Bureau  of  Land 
Management,  411  Briarwood  Drive, 
Suite  404,  Jackson,  Mississippi  39206, 
telephone  nimiber:  601-977-5400. 
SUPPLEMENTARY  INFORMATION:  This 
planning  and  envirorunental  analysis 
will  be  prepared  in  accordance  with 
section  202  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  and  43 
CFR  1610.8(b). 

The  planning  analysis  and 
environmental  {issessment  will  be 
prepared  by  an  interdisciplinary  team  of 
specialists.  Records  concerning 
preparation  of  the  dociunent  will  be 
available  at  the  Jackson  District  Office. 

Dated:  March  28, 1995. 
Robert  V.  Abbey, 
District  Manager. 
(FR  Doc.  95-8480  Filed  4-5-95;  8:45  am) 

BiLUNG  CODE  4310-aMll 


[MT-020-1610-00] 

Notice  of  Intent  to  Plan 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Montana/Dakotas,  Interior. 
ACTION:  Notice. 

SUMMARY:  An  enviroimiental  document 
will  be  prepared  for  proposed  areas  of 
critical  environmental  concern  (ACECs) 
in  the  South  Dakota  Resource  Area, 
Dakotas  District,  North  Dakota;  and  the 
Powder  River  and  Billings  Resource 
Areas,  Miles  City  District,  Montana.  The 
docimient  will  amend  three  resource 
management  plans  (RMPs):  the  Billings 
RMP  (1983),  the  Powder  River  RMP 
(1984)  and  the  South  Dakota  RMP 
(1985).  It  will  be  based  on  the  existing 
statutory  requirements  and  will  meet 
the  requirements  of  the  Federal  Land 
PoUcy  and  Management  Act  of  1976. 
The  document  will  gtiide  future 
management  decisions  for  areas 
designated  ACEC  and  is  scheduled  for 
completion  by  September  1996. 

DATES:  Any  nominations,  issues, 
concerns  or  alternatives  should  be 
submitted  to  BLM  on  or  t)efore  May  15. 
1995. 

ADDRESSES:  All  submissions  should  be 
sent  to  the  following  address:  BLM, 
Mary  Bloom,  Team  Leader,  Miles  City 
Plaza,  Miles  City,  Montana  59301. 
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FOR  FUfmcn  MFOraiATION  CONTACT: 
Mary  Bloom.  Team  Lmder,  (406)  232- 
7000. 

SUPPLBffNTAIIV  MfOWNATKM:  An  ACEC 
lit  an  area  within  th«  public  lands  where 
special  management  attention  is 
required  to  protect  important  historic, 
cultural  or  scenic  values,  fish  and 
wildlife  resources  or  other  natural 
systems,  or  to  protect  life^d  safety 
from  natural  hazard*. 

In  1992,  diuing  the  public 
participation  phase  on  BLM's  Draft 
Miles  City  District  Oil  and  Gas  RMP/EIS 
Amendment,  the  Sierra  Club  and  The 
Wildemoiis  Society  proposed  six  areas 
for  ACEC  designation:  Fossil  Cycad, 
Pryor  Mountains,  Pompeys  Pillar, 
Bridger  Fossil-Red  Dome,  Finger  Buttcs. 
and  Dcadhorse  Badlands.  When  the 
Record  of  Decision  (1994)  for  the 
dociunent  was  issued,  it  was  decided 
that  these  areas  and  two  additional  areas 
presented  in  the  dociiment:  Meeteetso 
Spires  and  Weatherman  Draw,  would  be 
analyzed  in  a  separate  Plaji 
Amondinent. 

The  planning  area  for  this  Plan 
Amendment  consists  of  BLM- 
adminlstered  landa  in  proposed  ACFCs 
within  the  Billings,  Powder  River  and 
South  Dakota  Resource  Areas.  The 
purpose  and  need,  analysis  process  and 
request  for  nominations  are  included 
below  to  solicit  your  participation  in 
this  process. 

The  proposed  action  is  to  establish 
areas  that  have  special  values  and 
require  special  management  attention  as 
Areas  of  Critical  Environmental  Concern 
and  to  protect  and  enhance  these  areas 
to  provide  opportunities  for  scientific 
research  and  recreation  for  the  public. 
The  Federal  Land  Policy  and 
Manap,(»mpnl  Act  (FLPMA)  requires  that 
priority  I  •?  given  to  designation  and 
protecii  m  of  ACECs.  The  ACEC 
designation  Indicates  to  the  public  that 
BIM  recognizes  the  area  as  having 
significant  values  and  has  established 
special  management  measures  to  protect 
those  values.  Designation  also  serves  as 
a  reminder  that  significant  values  or 
resources  exist  which  must  be 
accommodated  in  future  management 
actions  or  land  use  proposals  in  or  near 
the  ACEC. 

The  public  is  asked  to  assist  BIA1  In 
identification  of  ACECs.  Nominations 
must  meet  both  the  relevance  and 
importance  criteria  under  the  Code  of 
Federal  Regulations:  43  CFR  1610.7-2(a) 
to  be  considered  as  a  potential  ACEC. 
The  following  are  the  nominations 
already  received  by  BLM  and  the 
groups'  reasons  for  the  noniinatl<in. 
These  areas  have  not  yet  been  evaluated 
by  BLM  for  the  areas'  relevance  and 


importance.  The  Pryor  Mountains 
(75,000  public  auriaoe  acres,  Billings 
reaouroe  Area,  Carbon  County, 
Montana)  are  propoaed  for  ACEC 
designation  for  the  significant  cultural 
values,  sensitive  plants  and  animals, 
exceptional  scenic  values,  nationally 
significant  examples  of  natural 
processes  and  nominated  National 
Natural  Landmarks.  The  Rod  Dome- 
Bridger  Fossil  Area  (3,528  public 
surface  acres,  Billings  Resource  Area, 
Carbon  County,  Montana)  is  proposed 
for  ACEC  designation  be<»u8e  of 
paleontological  phenomena,  scenic 
values,  and  landforms  that  exemplify  a 
natural  system  or  process.  A  proposed 
and  a  designated  National  Natural 
Landmark  located  within  the  area 
indicate  national  importance.  Pompeys 
Pillar  (431  public  surface  acres,  Billings 
Resoiuce  Area.  Yellowstone  County, 
Montana)  is  proposed  for  ACEC 
designation  because  of  significant 
cultural  values  and  national  importance. 
Deadhorse  Badlands  (40,000  public 
surface  acres,  Powder  River  Resource 
Area,  Carter  County,  Montana)  is 
proposed  for  ACEC  designation  because 
of  scenic  values,  naturalness,  fragile  and 
irreplaceable  badlands  features,  and 
size.  Finger  Buttes  (3.800  public  surface 
acres.  Powder  River  Resource  Area, 
Carter  County,  Montana)  is  proposed  for 
ACEC  designation  because  of  scenic 
values  and  a  rare  plant  species.  The 
Fossil  Cycad  Area  (320  public  surface 
acres.  South  Dakota  Resource  Area,  Fall 
River  County,  South  Dakota)  was 
formerly  a  national  monument.  It  is 
proposed  for  ACEC  designation  because 
of  the  significant  paleontological 
resource  and  national  importance. 

The  ULM  previously  nominated 
Mectectse  Spires  and  Weatherman 
Draw.  Meeteetse  Spires  (960  public 
surface  acres,  Billings  Resciin-e  Area, 
Clarbon  County,  Montana)  contains  two 
rare  plants:  Shoshonea  puivinata  and 
Townsendian  spathulata.  It  is  enjoyed 
by  the  recreating  public  because  of  the 
spectacular  scenery.  The  BLM  would 
manogo  this  scenic  area  to  protect  the 
rare  plants  while  allowing  recreational 
use  by  the  public.  Weatherman  Draw 
(2.250  public  surface  acres,  Billings 
Resource  Area,  Carbon  County, 
Montana)  contains  a  unique  cultural 
resource  important  for  scientific 
research  and  of  sacred  value  to  Native 
Americans.  The  BLM  would  manage  the 
area  to  preserve  the  site,  and  make  it 
available  for  scientific  research  and  for 
public  interpretation. 

The  public  is  also  requested  to  assist 
the  BLM  in  the  identification  of  issues. 
Examples  of  potential  issue*,  (problems, 
concums)  are:  mineral  (ieveiopment, 
recreational  use  and  economics. 


Alternatives  will  be  developed  to 
present  a  range  of  feaaible  management 
actions.  The  "No  Action  Ahematlve" 
will  be  included  in  accordance  with  43 
CFR  1502.14(d)  and  represent  the 
continuation  of  cxurent  management. 

Meetings  for  the  areas  proposed  for 
ACEC  designation  are  not  yet 
scheduled.  If  meetings  are  scheduled, 
the  public  will  be  notified  through  local 
news  rt'leases. 

The  documentaticn  on  BLM's 
evaluations  of  relevance  and  importance 
will  be  made  available  at  the  BLM 
Powder  River.  Billings  and  South 
Dakota  Resource  Area  offices. 

Development  of  this  document  will 
require  involvement  of  professionals 
from  these  disciplines:  archaeology, 
economics,  forestry,  geology,  land  use 
planning,  miiierals,  range  inanag»^monl, 
recreation,  realty,  soil  science  and 
wildlife  management.  The  public  will 
be  provided  the  opportunity  to  review 
and  comment  on  issues  and  ACECs 
developed  by  BLM  and  to  identify  now 
issues  and  potential  ACECs.  A  mailing 
list  is  being  developed  and  will  be  useid 
to  communicate  with  and  solicit 
comments  from  local,  state  and  federal 
agoncles.  Native  .^merican  tribes,  the 
Sierra  Club,  The  Wilderness  Society, 
and  the  public  at  large  which  may  be 
affected  by  the  plan.  As  the  planning 
process  proceeos,  these  publics  will  be 
encouraged  to  participate. 

The  BLM  is  seeking  information  from 
individuals,  organizations,  and  agencies 
who  may  be  interested  or  affected  by  the 
propos.ils.  Specifically,  we  request  any 
nominations,  issues,  concerns  or 
alternatives  that  should  be  addressed  in 
the  plan. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs. 

Oairel  Pistorius, 
Acting  District  Manager. 
IFR  Doc,  95-8439  Filed  4-5-95;  B:45  aii,| 
BHUNG  CODE  431(M>N-P 

[CA-93O^10-00-B047;  CACA  33365) 

Conveyance  of  Mineral  Interests  in 
California 

AGENCY:  Bureau  of  Land  Mnnegement, 
Interior. 

ACnOH:  Notice  of  segregation. 

SUMMARY:  The  private  land  desrjibed  in 
this  notice,  aggregating  40.00  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance. ., 
of  the  reserved  mineral  interest 
pursuant  to  section  209  of  the  Federal 
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Land  Policy  and  Management  Act  of 
October  21. 1976. 

The  mineral  interests  will  be 
conveyed  in  whole  c»'  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surfece  and  subsurface  of  minerals 
ownership  «^re  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FtiRTNER  INFORMATION  CONTACT: 
Marcia  Sieckman,  Clalifomia  State 
Office,  Federal  Office  Building.  2800 
Cottage  Way.  Room  E-2845, 
Sacramento,  California  95825,  (916) 
979-2858.  Serial  No.  CACA  33365. 

T.  12  S..  R.  3  W..  San  Bernardino  Meridian. 

Sec  29.  SEV«NEV(t. 
County — San  Diego. 

Minerals  Reservation— ^11  coal  and  other 
minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-lft)),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  appUcatlon  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening:  upon  issuance  of 
a  patent  or  cAhm  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Dated;  March  27. 1995. 
David  McDnay, 
Chief,  Branch  of  Lands. 
[FR  Doc.  95-8417  Filed  4-5-95;  8:45  ami 
BILUNO  CODE  4314MO-P 

i;CO-932-431(MX>:  COC-55323] 

Amendment  to  Proposed  Withdrawal; 
Opportunity  for  Public  Meeting; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notica 

StmiMARY:  The  Bureau  of  Land 
Management  proposes  to  amend  their 
withdrawal  application  for  the  Grand 
Junction  Archaeological  Sites  to  include 
an  additional  360  acres  for  the  Fruita 
Paleontological  site.  This  notice  also 
proposes  to  increase  the  term  for  the 


entire  withdrawal  from  20  3:ears  to  50 
years.  This  notice  closes  the  land  for  up 
to  2  years  from  siuface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  on  the  proposed 
withdrawal  or  request  for  public 
meeting  must  be  received  on  or  before 
July  5. 1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Colorado 
State  Director.  Bureau  of  Land 
Management,  2850  Youngfield  Street. 
Lakewood  Colorado,  80215-7076. 

FOR  FURTHER  »ff=ORMATI0N  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  (303)  239-3706. 

SUPPLEMENTARY  INFORMATION:  On  March 
21, 1995,  the  Secretary  approved  the 
petition  to  allow  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location  or  entry  under  the  general  land 
laws,  including  the  mining  lavra,  subject 
to  valid  existing  rights: 

Grand  Junctioa  Archaeological  Sites  Ute 
Principal  Nferidian  Fnuta  Paleontological 
Site 

T.  1N..R.  3W.. 
Sec.  13,  SWV4SEV4  and  SVzSW'A; 
Sec.  24,  W'/tNE'A  and  NW'/i. 

The  area  described  contains  approximately 
360  acres  of  public  land  in  Mesa  County. 

The  purpose  of  this  withdrawal  is  to 
protect  sites  containing  archaeological, 
paleontological,  and  cultural  values. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
withdrawal  amendment.  If  the 
authorized  officer  determines  that  a 
meeting  should  be  held,  the  meeting 
will  be  scheduled  in  accordance  with  43 
CFR  2310.3-l(c)(2). 

Any  persons  who  desire  to  submit 
comments,  suggestions,  or  objections  or 
who  desire  a  pubUc  meeting  for  the 
purpose  of  being  beard  on  this  proposed 
action  must  submit  a  written  request  to 
the  Colorado  State  Director  within  90 
days  of  the  date  of  publication  of  this 
notice. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  herein 
described  shall  be  segregated  from 
operation  of  the  public  land  laws  as 
specified  above,  unless  the  application 
is  dmied  or  cancelled  or  the  withdrawal 
is  made  prior  to  that  date. 


This  land  will  continue  to  be 
managed  by  the  Bureau  of  Land 
Management. 

Jenny  L.  Saunders, 

Chief,  Branch  of  Realty. 

[FR  Doc  95-8488  Filed  4-S-9S;  8:45  am) 

BILUNG  COOe  431».J8-r 


Geologicai  Survey 

Federal  Geographic  Data  Committee 
(FGOC);  PubUc  Meeting  of  the  FGOC 
Coordination  Group 

AGENCY:  Geological  Survey,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  to  invite  public 
participation  in  a  meeting  of  the  FGEXH 
Coordination  Group.  Ma^or  topics  for 
the  meeting  include  fostering 
partnerships  to  promote  the 
development  of  the  National  Spatial 
Data  Infrastructure  (NSDI),  and  devising 
strategies  to  effectively  involve  the 
broad  geospatial  data  community  in  the 
actions  and  decisions  of  the  FGDC 

TIME  AND  PLACE:  May  10, 1995,  frt»D  1:30 
p.m.  until  4  p.m.  The  meeting  will  be 
held  in  Room  Potomac  5,  the  Hyatt 
Regency.  Crystal  City,  2799  Jefferson 
Davis  Highway,  Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Snyder.  FGDC  Secretariat,  U.S. 
Geological  Survey,  590  National  Center. 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  22092;  telephone  (703)  648- 
5514;  facsimile  (703)  648-5755;  Internet 
"gdc@usgs.gov". 

SUPPLfMENTARY  MFORMATXM:  The  FC^X: 
is  a  committee  of  Federal  agencies 
engaged  in  geospatial  data  activities. 
The  FGDC  Coordination  Group  oversees 
the  FGEXD  subcommittees  and  working 
groups  that  address  the  establishment  of 
standards  for  data  content,  quality,  and 
transfer;  encourages  the  exchange  of 
information  and  the  transfer  of  data;  and 
organizes  the  collection  of  geographic 
data  to  reduce  duplication  of  effort.  This 
meeting  of  ibe  FGDC  Coordination 
Croup  will  follow  the  1995  National 
GeoData  Forum  being  held  at  ti>e  same 
location.  A  primary  focus  of  the  Forum 
is  to  involve  the  entire  geospatial  data 
commimity  in  building  partnerships  for 
the  development  of  the  NSDL 

Dated:  March  28. 1995. 
James  R.  Hasker, 

Associate  Chief,  National  Mapping  Division. 
IFR  Doc  95-8416  Filed  4-5-95;  8:45  am) 
BILLING  COOe  43ie-91-M  1 
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National  Park  Service 

Manzanar  National  Historic  Site 
Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Commission  will  be  held  at  1:00  p.m. 
(PST)  on  Friday,  April  28,  1995  at  the 
County  of  Inyo  Administrative  Center, 
Board  of  Supervisors'  Chambers,  224  N. 
Edwards  Street  (U.S.  Highway  395), 
Independence,  California  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  Advisory  Commission  was 
established  by  Public  Law  102-248,  to 
meet  and  consult  with  the  Secretary  of 
the  Interior  or  his  designee,  with  respect 
to  the  development,  management,  and 
interpretation  of  the  site,  including  the 
preparation  of  a  general  management 
plan  for  the  Manzanar  National  Historic 
Site. 

Members  of  the  Commission  are  as 
follows: 

Mr.  William  Michael,  Acting 

Chairperson 
Mr.  Ronald  Izumita 
Ms.  Sue  Embrey 
Mr.  Mas  Olcui 
Mr.  Keith  Bright 
Mr.  Glenn  Singley 
Mr.  Richard  Stewart 
Mr.  Vernon  Miller 
Mr.  Gann  Matsuda 
Ms.  Rose  Ochi 
Ms.  Martha  Davis 

The  main  agenda  items  at  this  initial 
meeting  of  the  Commission  will  include 
the  following: 

(1)  Review  of  the  provisions  of  the 
charter  establishing  the  Commission. 

(2)  Designation  by  the  members  of  the 
Commission  of  a  Chairperson. 

(3)  Status  report  on  the  development  of 
Manzanar  National  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(4)  Review  of  the  draft  park  General 
Management  Plan. 

(5)  General  discussion  of  miscellaneous 
matters  pertaining  to  future 
Commission  activities  and  Manzanar 
National  Historic  Site  development 
issues. 

This  meeting  is  oj)en  to  the  public.  It 
will  be  recorded  for  documentation,  »nd 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Commission.  A  transcript  will  be 
available  after  May  30, 1995.  For  a  copy 
of  the  minutes  contact  the 


Superintendent,  Manzanar  National 
Historic  Site,  P.O.  Box  426, 
Independence,  California  93526. 

Dated:  March  24, 1995. 
Rou  R.  Hopkins, 

Superintendent,  Manzanar  National  Park. 
(FR  Doc.  95-8420  Filed  4-5-95;  8:45  ami 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Nebraska  and  Kansas  in  the 
Possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provision  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  25  U.S.  C.  3003(d),  of 
the  completion  of  an  inventory  of  Native 
American  human  remains  and 
associated  funerary  objects  from  forty- 
six  (46)  sites  in  Nebraska  currently  in 
the  possession  of  the  Nebraska  State 
Historical  Society,  Lincoln.  NE. 

A  detailed  inventory  and  assessment 
of  these  human  remains  and  associated 
funerary  objects  has  been  made  by  the 
Nebraska  State  Historical  Society 
professional  curatorial,  archeological 
staff,  and  outside  specialists  in  physical 
anthropology,  in  consultation  with 
representatives  of  the  Pawrnee  Tribe  of 
Oklahoma  and  twenty-nine  (29)  other 
tribes. 

In  1990  and  1991,  the  Nebraska  State 
Historical  Society  repatriated  human 
remains  representing  over  550 
individuals  and  over  33,000  associated 
funerary  objects  from  thirty-three  (33) 
sites  to  the  Pawnee  Tribe  of  Oklahoma. 
Additional  human  remains  and  cultural 
objects  from  twelve  (12)  of  these  sites 
have  since  been  discovered  as  part  of 
the  inventory  process.  These  include: 
25BU1  (the  Linwood  site)  in  Butler 
County,  NE,  2  bone  fragments 
representing  2  individuals  previously 
repatriated;  25HM2  (the  Burial  Ridge 
One  site)  in  Hamilton  County,  NE,  5 
bone  fragments  from  one  previously 
repatriated  individual;  25MK14  in 
Merrick  County,  NE,  2  funerary  objects 
formerly  associated  with  a  previously 
repatriated  burial;  25NC3  (the  Wright 
site)  in  Nance  County,  NE.  22  bone 
fragments  from  two  previously 
repatriated  individuals;  25NC11  (the 
Vogel  site)  in  Nance  County.  NE,  a  bone 
fragment  bom  one  previously 
repatriated  individual;  25NC20  (the 
Genoa  Village  site)  in  Nance  County, 
NE,  bone  fragments  and  13  funerary 


objects  from  one  previously  repatriated 
individual:  25NC23  in  Nance  County, 
NE,  47  bone  fragments  and  one  funerary 
object  formerly  associated  with  two 
previously  repatriated  individuals; 
25PK1  (the  Clarks  site)  in  Polk  County, 
NE,  2  bone  fragments  representing  two 
individuals  and  98  funerary  objects 
formerly  associated  with  three 
previously  repatriated  burials;  25PT1 
(the  Larson  site)  in  Platte  County,  NE, 
isolated  bone  fragments  and  one  bone 
fragment  representing  one  individual; 
25PT31  (the  Christman  site)  in  Platte 
County.  NE,  an  isolated  bone  fragment 
representing  one  individual;  25SD2  (the 
Leshara  site)  in  Saunders  County,  NE,  2 
bone  fragments  from  one  previously 
repatriated  individual;  and  25WT1  (Pike 
Pawnee  or  the  Hill  Farm  site)  in 
Webster,  NE,  4  bone  fragments  and  129 
funerary  objects  formerly  associated 
with  three  individuals.  Each  of  these 
twelve  (12)  sites  have  been  identified  as 
Pawnee  (1750-1876)  occupations  based 
upon  historic  written  records,  cultural 
continuities,  and  geographical 
coincidence  with  identified  Pawnee 
sites. 


The  Nebraska  State  Historical  Society 
also  intends  to  repatriate  human 
remains  representing  a  minimum  of  71 
individuals  and  84  funerary  objects 
from  eighteen  (18)  sites  identified  as 
Central  Plains  tradition.  These  include: 
14SA1  (the  Whiteford  Ossuary)  Saline 
County,  Kansas,  1  individual;  25CC1 
(the  Ashland  site)  Cass  County,  NE,  16 
individuals  with  74  funerary  objects; 
25CC17  (the  Theodore  Davis  site)  Cass 
County,  NE,  1  individual;  25CC29  (the 
Kunkel  Ossuary)  Cass  County,  NE,  13 
individuals  with  3  funerary  objects; 
25CC214,  Cass  County,  NE.  1 
individual;  25CD3  (the  Wiseman  site). 
Cedar  County.  NE,  2  individuals;  25D03 
(the  Bexten  site)  Douglas  County,  NE.  1 
individual;  25FT4  (the  Medicine  Creek 
site)  Frontier  County,  NE,  1  individual: 
25GY2  (the  Wittwer  site)  Greeley 
County,  NE,  1  individual;  25JF4  in 
Jefferson  County,  NE,  1  individual  with 
4  funerary  objects;  25MD3  in  Madison 
County,  NE,  1  individual:  25NC12  (the 
Elmer  Cunningham  site)  Nance  County, 
NE,  1  individual;  25NH1  (the  Heywood 
site)  in  Nance  County,  NE,  12 
individuals;  25SD28  in  Saunders 
County,  NE,  1  individual;  25SY1  (the 
Famsworth  or  Fremont  I  site)  in  Sarpy 
County,  NE,  4  individuals;  25SY11  (the 
Sieh  site)  in  Sarpy  County,  NE,  1 
individual;  25WN3  (the  Kelly  site)  in 
Washington  County,  NE,  12  individuals; 
and  25WN5  (the  Renne  site)  in 
Washington  County,  NE,  1  individual 
with  3  funerary  objects.  Each  of  these 
sites  have  been  identified  as 


proposes  to  incretse  the  term  for  the  is  made  prior  to  that  date. 
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representing  Central  Plains  tradition 
(A.D.  1000 — 1400)  components  based  on 
the  presence  of  previously  defined 
diagnostic  traits  involving:  ceramic 
decoration,  stone  tool  form  and 
function,  artJiitecture,  chronology, 
mortuary  custom,  subsistence  pattern, 
settlement  pattern  and  geographic 
location. 

The  Central  Plains  tradition  is 
recognized  by  many  anthropologists. 
based  on  a  preponderance  of  the 
evidence,  as  ancestral  to  the  present-day 
Pawnee/Arikara,  and  possibly  the 
Wichita,  through  recognition  of  broad 
similarities  and  continuity  in  material 
culture,  geography,  and  architecture.  In 
addition.  Pawnee  and  Arikara  oral 
traditions  conform  to  anthropologically- 
based  evidence  showing  cultural 
affiliation  between  these  groups  and  the 
Central  Plains  tradition.  TTie  Wichita 
and  Arikara  have  agreed  to  allow  the 
Pawnee  to  claim  these  remains. 

The  Nebraska  State  Historical  Society 
also  intends  to  repatriate  other  human 
remains  representing  a  minimum  of  28 
individuals  and  228  funerary  objects 
from  sixteen  (16)  sites  within  the 
Pawnee  aboriginal  lands.  These  include: 
25AP54  part  of  the  Elkhom  Valley 
Project  in  Antelope  County,  NE.  1 
individual:  2SBF15  in  Buffalo  County. 
NE,  1  individual  with  1  funerary  object; 
25BF26  in  Buffalo  County,  NE,  1 
individual;  25BU1  in  Butler  County,  NE. 
1  individual  with  14  funerary  objects; 
25BU11  in  Butler  County.  NE.  1 
individual:  25CU1  (the  Forsythe  site)  in 
Custer  County,  NE,  2  individuals; 
25FR32  (the  West  Bloomington  Ossuary) 
in  Franklin  County,  NE,  1  individual 
with  151  funerary  objects;  25GY0  in 
Greeley  County,  NE,  1  individual; 
25HNO  in  Harlan  County,  NE,  3 
individuals  with  3  funerary  objects; 
25HN2  (the  Stevenson  site)  in  Harlan 
County.  9  individuals  with  58  funerary 
objects;  25HT14  in  Holt  County.  NE.  1 
individual;  25HW00  in  Holt  County, 
NE,  1  individual;  25HW9  (the  Bert 
Mortensen  site)  in  Howard  County,  NE, 
1  individual:  25NC0  in  Nance  County, 
NE,  1  individual;  25SM16  in  Sherman 
County,  NE,  1  Individual;  and  25VY0  in 
Valley  County.  NE,  1  individual  with  4 
funerary  objects. 

The  unrebutted  evidence  is  that  each 
of  these  sites  is  located  within  Pawnee 
aboriginal  lands  as  adjudicated  by  the 
Indian  Claims  Commission.  These  lands 
were  occupied  historically  by  the 
Pawnee  Tribe  to  the  exclusion  of  other 
tribes,  as  adjudicated  by  the  Indian 
Claims  Commission;  and  the  PawTiee 
Tribe  has  a  strong  attachment  to  and 
affiliation  with  its  aboriginal  homeland 
by  virtue  of  its  long  occupation 
sparmtng  centuries.  Thus,  the  totality  of 


these  circumstances  establish  a  Pawnee 
cultural  afiiliatiMi  with  these  sites  by  a 
preponderance  of  the  evidence  in  the 
opinion  of  the  Nebraska  State  Historical 
Society.  Moreover,  this  opinion  and 
finding  of  cultural  affiliation  is 
bolstered  by  a  careful  evaluation  of 
these  remains  by  Nebraska  State 
Historical  Society  staff  and  other 
experts,  mentioned  in  paragraph  two  of 
this  Notice,  which  determined  that  the 
remains  from  these  sites  carmot  be 
assigned  to  any  other  tribal  group  or 
other  defined  archeological  context.  On 
the  basis  of  all  of  the  foregoing  types  of 
evidence,  these  remains  are  reasonably 
believed  by  the  Nebradra  State 
Historical  Society  to  be  culturally 
affiliated  with  the  Pawnee  Tribe. 

Based  on  the  above  mentioned    - 
information,  official  alt  the  Nebraska 
State  Historical  Society  have 
determined  that  pursuant  to  25  U.S.  C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identify  which  can  be 
reasonably  traced  between  these  human 
remains  and  funerary  objects  and  the 
Pawnee  Tribe  of  Oklahoma.  All  of  the 
objects  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
Native  American  human  remains  either 
at  the  time  of  death  or  later  as  part  of 
a  death  rite  or  ceremony. 

Inventory  of  the  human  remains  and 
funerary  objects  and  review  of 
accompanying  documentation  from  the 
forty-six  (46)  sites  listed  above  indicate 
that  no  known  individuals  were 
identifiable. 

The  notice  has  been  sent  to  officials 
of  the  Pawnee  Tribe  of  Oklahoma,  the 
Three  Affiliated  Tribes,  and  the  Wichita 
and  Affiliated  Tribes.  Representatives  of 
any  other  Indian  tribe  which  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  funerary 
objects  should  contact  Gail  DeBuse 
Potter,  Senior  Museum  Curator, 
Nebraska  State  Historical  Society,  PO 
Box  82554,  Uncoln.  NE  68501, 
telephone  (402)  471-4759,  fax:  (402) 
471-3314,  on  or  before  May  22,  1995. 
Repatriation  of  the  ol^ects  of  the 
Pawnee  Tribe  of  Okiahmna  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  March  24.  1995. 
Francis  P.  McManamsn. 
Departmental  Consuking  Artheologist.Chief. 
Archeological  Assistance  Divisior. 
[FR  Doc  95-M19;  Filed  4-5-95;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Setttentent 
Agreement  in  Re  Eagte-Picher 
Industries,  inc. 

Notice  is  hereby  given  that  a  proposed 
Settlement  Agreement  among  the 
United  States,  the  States  of  Michigan, 
Oklahoma,  and  Arizona  and  Debtor 
Eagle-Picher  Industries,  Inc.  and  certain 
of  its  subsidiaries  was  lodged  on  Mardh 
28.  1995,  with  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  Ohio  in  /n  re  Eagh-Picher 
Industries.  Inc..  No.  1-91-00100.  Under 
the  Agreement,  the  Debtors  agree  to  an 
allowed  genera!  unsecured  claim  for  the 
United  States  of  $41,016,000  in  the 
Debtors'  bankruptcy  proceeding  for 
response  costs  and  natural  resource 
damages  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C  9601  et  seq.,  at 
the  following  twenty-three  (23)  sites: 
The  AllMon  Sheridan  Site  in  Albion, 
Michigan;  the  Auto-Ion  Site  in 
Kalamazoo,  Michigan;  the  Carver  Scrap 
Salvage  Site  in  Carterville,  Missouri:  the 
Cedartown  Site  in  Cedartown,  Georgia; 
the  Cemetery  Site  in  Oakland  Count>', 
Michigan;  the  Cherokee  County  Site  in 
ChercJcee  County,  Kansas;  the  Fisher- 
Calo  Site  in  Kingsbury.  Indiana:  the  Ft. 
Wayne  Reduction  Site  in  R.  Wayne, 
Indiana;  the  Great  Lakes  Asphalt  Site  in 
Boone  County,  Indiana:  the  Howe 
Valley  Site  in  Elizabethtown,  Kentucky: 
the  Laskin/Poplar  Ste  in  Jefferson, 
Ohio;  the  Northside  Sanitary  Landfill 
Site  in  Zionville,  Indiana;  the  Oronogo- 
Duenweg  Mining  Belt  (Jasper  County) 
Site  in  Jasper  County,  Missouri;  the 
Rasmussen  Dump  Site  in  Livingston 
County,  Michigan;  the  Rose  Township 
Site  in  Oakland  County,  Michigan,  the 
Solvents  Recovery  &te  in  Southington. 
Connecticut;  the  Springfield  Township 
Site  in  Oakland  Ccfunty,  Michigan;  the 
Tar  Creek  Site  in  Ottawa  County, 
Oklahoma;  the  Thermo-Chem  Site  in 
Muskegon,  Michigan;  the  Transiroil  Site 
in  Worcester,  Pennsylvania:  the  Verona 
Wellfield/TTiomas  Solvent  Site  in  Battle 
Creek,  Michigan;  the  Wayne  Waste  Oil/ 
Wayne  Reclamation  Site  in  Columbia 
City,  Indiana:  and  the  Xtron  Site  in 
Blandings.  Utah.  The  Settlement 
Agreement  includes  a  covenant  not  to 
sue  for  these  sites  as  described  in  the  ^ 

Agreement  under  Sections  106  and  107 
of  CERCLA  and  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C  6973.  The 
Settlement  Agreement  also  provides  that 
certain  oblifations  and  iiabihties  arising 
from  prepetitioQ  acts,  omissions,  or 
coiuluct  of  Eagle-Picber  at  any 


ui  iiie  niinuies  coniaci  me 


Nb,  bone  tragments  and  13  funerary 


sites  have  been  identiHed  as 


17574 


Federal  Register  /  Vol.  60,  No.  66  /  Thursday.  April  6.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  66  /  Thursday,  April  6,  1995  /  Notices 


17575 


Additional  Sites  not  owned  by  the 
debtors  will  be  discharged  under  the 
bankruptcy  laws  but  will  be  liquidated 
,  and  satisfied  as  general  unsecured 
claims  if  and  when  the  United  States  or 
the  States  undertake  enforcement 
activities  in  the  ordinary  course. 
Finally,  the  Settlement  Agreement 
provides  the  United  States  with  an 
allowed  claim  of  $1,176,000  for  civil 
penalties  for  violations  of  the  Clean 
Water  Act,  33  U.S.C.  1251  ef  seq  ,  at  an 
Eagle-Picher  facility  in  Joplin,  Missouri. 
The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Settlement  Agreement  for  30  days 
following  the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  In  re  Eagle-Picher  Industries.  Inc.,  et 
al..  D.J.  Ref.  No.  90-11-3-747. 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Ohio,  U.S.  Post  Office  & 
Courthouse,  5th  &  Walnut  Streets,  Room 
220,  Cincinnati,  Ohio  45202;  the  Region 
V  Office  of  the  United  States  - 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago.  Illinois 
60604;  and  at  the  Consent  Decree 
Library.  1120  G  Street  NW..  4th  Floor. 
Washington.  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  Settlement 
Agreement  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library.  1120  G  Street  NW..  4th  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy  of  the  Settlement  Agreement 
without  attachments,  please  enclose  a 
check  in  the  amount  of  $13.50  (25  cents 
per  page  for  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
In  requesting  a  copy  of  the  Settlement 
Agreement  with  attachments,  please 
.  enclose  a  check  in  the  amount  of  $33.00 
(25  cents  per  page  for  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Acting  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  95-8484  Filed  4-5-95;  8:45  am) 

BILUNO  COOC  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 


given  that  a  proposed  consent  decree  in 
United  States  v.  City  of  Fort  Morgan. 
Civil  Action  No.  94-C-492,  was  lodged 
on  March  21,  1995  in  the  United  States 
District  Court  for  the  District  of 
Colorado.  The  consent  decree  settles  an 
action  brought  under  the  Clean  Water 
Act  (the  "Act"),  33  U.S.C.  1251  et  seq. 
seeking  an  injunction  and  civil  penalties 
for  the  City  of  Fort  Morgan's  violations 
of  the  Act  and  for  violations  of  the 
General  Pretreatment  Regulations,  40 
CFR  Part  403.  Pursuant  to  the  consent 
decree,  the  City  has  agreed  to  pay  a  civil 
penalty  of  $268,000  and  agreed  to 
institute  a  comprehensive  compliance 
program  to  bring  the  City  into 
compliance  with  all  requirements  of  the 
pretreatment  regulations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  oMiis  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Fort  Morgan.  DOJ  Ref.  #90-5-1-1-4041. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1961  Stout  Street,  Suite 
1200,  Denver,  Colorado  80294;  and  at 
the  Consent  Decree  Library.  1120  G 
Street  NW.,  4th  Floor,  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor,  Washington,  IX:  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Acting  Chief.  Environmental  Enforcement 
Section. 

IFR  Doc.  95-8483  Filed  4-5-95;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Petroleum  Environmental 
Research  Forum  { "PERF  ")  Project  No. 
92-25 

Notice  is  hereby  given  that,  on 
December  16,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Conoco  Inc.,  acting  on  behalf  of  the 
participants  in  the  PERF  Project  No.  93- 
25,  has  filed  written  notifications 


simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Amoco  Oil  Co.,  Naperville,  IL;  BP 
Oil  Co.,  Cleveland,  OH;  Conoco  Inc., 
Houston,  TX;  Gas  Research  Institute, 
Chicago,  IL;  Oryx  Energy,  Dallas,  TX; 
Texaco  Inc.,  Port  Arthur,  TX;  ANR 
Pipeline,  Detroit,  MI;  Chevron  Research 
&  Technology,  Richmond,  CA;  Exxon 
Research  &  Engineering  Co.,  Florham 
Park,  NJ;  Mobil  Inc.,  Princeton,  NJ;  Shell 
Development  C,  Houston,  TX;  and 
Union  Oil  Company  of  California,  Brea, 
CA. 

The  nature  and  objectives  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  93- 
25  are  to  perform  remediation  studies  of 
contaminated  groundwater  via  air 
sparging,  biosparging.  or  other 
innovative  delivery  systems. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  95-8485  Filed  4-5-95;  8:45  ami 
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Drug  Enforcement  Administration 
[Docket  No.  93-S1] 

Frank's  Comer  Pharmacy;  Revocation 
of  Registration 

On  June  4. 1993,  the  Deputy  Assistant 
Administrator  (then  Director),  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Frank's  Comer 
Pharmacy  (Respondent),  of  Detroit, 
Michigan,  proposing  to  revoke  its  DEA 
Certificate  of  Registration,  BFl  175466, 
and  deny  any  pending  applications  for 
renewal  of  such  registration.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
823(0  and  824(a)(4). 

On  July  23, 1993,  Respondent, 
through  counsel,  requested  a  hearing  on 
the  issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Detroit,  Michigan  on  May  3  and  4,(1994. 
On  August  29, 1994,  Judge  Tenney 
issued  his  Findings  of  Fact,  Conclusions 
of  Law  and  Recommended  Ruling 


recommending  that  Respondent's 
registration  be  suspended  for  a  period 
not  exceeding  six  months.  The 
Government  filed  exceptions  to  Judge 
Tenney's  opinion  on  September  19, 
1994.  Respondent  filed  its  exceptions  to 
Judge  Tenney's  opinion  and  its  response 
to  the  Government's  exceptions  on 
September  30, 1994,  and  filed 
corrections  to  those  exceptions  on 
October  11, 1994. 

On  October  14, 1994,  the 
administrative  law  judge  transmitted  the 
record  of  these  proceedings,  including 
the  exceptions,  to  the  Deputy 
Administrator.  The  Deputy 
Administrator  has  considered  the  record 
in  its  entirety  and  hereby  issues  his  final 
order  pursuant  to  21  CFR  1316.67.  based 
upon  the  findings  of  fact  and 
conclusions  of  law  as  set  forth  herein. 

The  administrative  law  judge  found 
that,  in  September  1986.  Alvin 
Goldstein.  R.Ph  (Mr.  Goldstein),  a 
pharmacist  licensed  by  the  State  of 
Michigan,  became  a  50%  stockholder 
ovvTier  of  Respondent,  a  pharmacy 
licensed  and  operated  in  the  State  of 
Michigan.  From  September  1987 
onward.  Respondent's  principal 
stockholder  and  operator  has  been  Mr. 
Goldstein. 

On  October  5, 1989,  the  Michigan 
Board  of  Pharmacy  (the  Board)  filed  an 
administrative  complaint  charging 
Respondent  and  Mr.  Goldstein  with 
violations  of  Michigan  regulations 
pertaining  to  controlled  substance 
recordkeeping  and  shortages  of 
controlled  substances  based  upon  an 
audit  conducted  by  the  Board  on  June 
29, 1988.  The  Board's  initial  order  was 
appealed  to  the  Michigan  Circuit  Court 
for  the  County  of  Oakland  where  it  was 
affirmed  in  part,  and  reversed  in  part, 
on  January  14,  1994.  The  circuit  court 
affirmed  the  Board's  order  to  the  extent 
it  found  that  Respondent  and  Mr. 
Goldstein:  (1)  Were  responsible  for 
shortages  of  controlled  substances 
(including  Darvocet,  Tylenol  with 
codeine  #4,  and  Valium);  (2)  were 
negligent  in  the  practice  of  pharmacy; 
(3)  were  incompetent  under  applicable 
Michigan  State  law  based  upon  a  14% 
shortage  of  Darvocet;  (4)  failed  to 
comply  with  a  state  administrative 
subpoena  by  not  supplying  the  state 
investigators  with  records  required  to  be 
kept  pursuant  to  Michigan  law;  and  (5) 
failed  to  produce  drug  utilization 
reports  as  required  under  Michigan  law. 

The  circuit  court  remanded  the  case 
back  to  the  Board  which  issued  its 
Amended  Final  Order  on  Remand  on 
April  22, 1994.  The  amended  order 
suspended  Respondent's  controlled 
substances  license  for  a  period  of  three 
months.  Mr.  Goldstein  was  ordered  to 


pay  a  $5,000  fine  and  placed  on 
probation  for  one  year  and  Respondent 
pharmacy  also  was  placed  on  probation 
for  one  year. 

On  February  28,  1991,  DEA 
conducted  an  audit  of  four  controlled 
substances  covering  the  period  June  6, 
1990  through  February  28, 1991, 
following  reports  of  excessive  purchases 
of  controlled  substances  by  Respondent 
fi-om  local  drug  distributors.  The  audit 
revealed  a  shortage  of  1,870  dosage 
units  of  Valium  10  milligram  tablets. 

Respondent's  computer  dispensing 
records  for  the  period  covering  February 
2, 1990  through  February  7,  1991, 
revealed  that  78  entries  lacked 
corresponding  paper  prescriptions 
which  should  have  been  retained  by 
Respondent.  Mr.  Goldstein  subsequently 
found,  and  produced  at  the  hearing,  a 
number  of  prescriptions  which  he 
maintained  had  been  accidentally 
placed  at  his  home  with  other 
prescriptions  for  non-controlled 
substances.  Judge  Tenney  found  that 
Mr.  Goldstein  was  responsible  for  the 
unaccounted  prescriptions. 

In  addition,  the  investigation  revealed 
that  Respondent  dispensed  a 
combination  of  glutethimide  (brand 
name  "Doriden")  and  Tylenol  #4,  a 
combination  known  to  have  a  high 
abuse  potential  and  which  typically  is 
not  prescribed  for  a  legitimate  medical 
purpose.  Mr.  Goldstein  testified  that  he 
did  not  agree  with  manufacturers' 
guidelines  with  respect  to  glutethimide 
because  new  studies  may  refute  those 
guidelines.  He  also  testified  ^at  he  did 
not  receive  any  information  from  the 
State  of  Michigan,  the  DEA  or  any  other 
source  notifying  him  that  glutethimide 
in  combination  with  Tylenol  #4  is 
dangerous  or  should  not  be  prescribed 
in  excess  of  seven  dosage  units. 

Judge  Tenney  found  tnat  Mr. 
Goldstein  knew  or  should  have  known 
of  the  dangers  of  combining  the 
controlled  substances  and  chose  to 
"shut  his  eyes"  while  filling 
prescriptions.  He  further  found  that  the 
prescriptions  were  not  issued  in  the 
usual  course  of  professional  treatment. 

On  several  occasions  Respondent 
dispensed  two  prescriptions  of  the  same 
or  similar  controlled  substance  to  the 
same  individual  within  days  of 
dispensing  the  original  prescription. 
The  prescriptions  in  question  typically 
were  issued  by  different  physicians.  In 
one  such  example,  a  physician  issued 
an  individual  a  prescription  for  30 
dosage  units  of  'Tylenol  #3  on  January 
24,  1990,  which  was  dispensed  by 
Respondent  on  January  25,  1990.  On 
January  29, 1990,  a  second  physician 
issued  a  30  dosage  unit  prescription  for 
Tylenol  #4  to  the  same  individual. 


which  was  dispensed  by  Respondent  on 
the  same  date-four  days  after  the  initial 
prescription  was  dispensed. 

This  patter  continued  approximately 
every  two  months  through  February 
1991,  with  the  individual  obtaining  two 
or  more  prescriptions  for  Tylenol  #3  and 
#4,  from  a  combination  of  four 
physicians,  which  Respondent  would 
subsequently  dispense  within  days  of 
each  prescription.  At  the  hearing  on  this 
matter,  Mr.  Goldstein  testified  that  he 
had  contacted  each  of  the  prescribing 
physicians  who  indicated  that,  although 
the  individual  was  a  drug  addict,  Mr. 
Goldstein  should  not  be  concerned 
about  the  prescriptions. 

Prescriptins  written  for  two  other 
individuals  were  filled  under  similar 
circumstances.  Respondent  received  a 
prescription  issued  to  one  individual  for 
30  dosage  units  of  Tylenol  #3  on  June 
4, 1990,  which  was  dispensed  the  same 
day.  Respondent  then  dispensed 
another  prescription  for  Tylenol  #3 
vkTitten  to  the  same  person  by  a  second 
physician  on  June  7, 1990.  Under  the 
instructions  of  the  first  prescription,  this 
individual  should  not  have  finished  the 
prescription  for  seven  days.  Respondent 
dispensed  the  second  prescription  only 
three  days  after  the  first. 

On  January  10, 1990,  a  third 
individual  was  issued  a  prescription  for 
30  dosage  units  of  Tylenol  #4  with  one 
refill.  This  prescription  was  dispensed 
by  Respondent  on  January  15,  1990. 
Two  days  later.  Respondent  dispensed  a 
second  prescription  for  30  dosage  units 
of  Tylenol  #4  to  the  individual  based  on 
the  prescription  of  a  different  physician. 
Throughout  1990,  this  individual 
received  two  prescriptions  for  Tylenol  # 
approximately  every  two  months,  from 
two  different  physicians.  The 
prescriptions  were  dispensed  by 
Respondent  within  days  of  each  other. 
One  physician  informed  Mr.  Goldstein 
that  this  individual  was  a  codeine 
addict. 

The  DEA  investigator,  who  testified  at 
the  hearing,  placed  some  reliance  on  the 
number  of  days  set  forth  in 
Respondent's  computer  records  as  to  the 
amount  of  days  that  should  pass  prior 
to  refilling  prescriptions.  In  response, 
Mr.  Goldstein  testified  that  his 
computer  record  of  the  number  of  days 
that  should  pass  prior  to  refiling  a 
prescription  is  an  arbitrary  number  and 
does  not  represent  the  number  of  days 
that  should  pass  before  a  prescription  is 
refilled.  Judge  Tenney,  while  accepting 
Mr.  Goldstein's  explanation  of  the 
numbers,  found  that  the  practice  of 
dispensing  prescriptions  for  the  same 
controlled  substances  to  one  patient, 
from  several  doctors,  over  an  excessive 
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period  of  Hhm  to  b«  in  violation  of  21 
CFR  1306.04. 

The  computer  printout  of 
pvMcriptlons  fironi  Respondent  obtained 
through  the  audit  revealed  that  one 
ln<lividuai  was  dispensed  40  Tyieno)  #3 
tablets  two  times  on  January  17, 1990, 
based  on  one  prescription.  On  April  5, 
1990,  a  "double  entry"  also  was  noted 
for  a  proscription  for  Valium  to  the  same 
person.  Mr.  Goldstein  testified  that  the 
individual  required  two  separate 
identification  numbers  for  insurance 
biUing  purposes,  so  that  R(>s|x>ndont 
could  bill  the  insurance  carrier  for  the 
cost  of  the  prescription  and  Medicaid 
for  the  co-payment.  Mr.  Coldstein 
offered  the  same  explanation  for  the 
"double  dispensing*  of  Tylenol  #3  lo 
another  individual  on  November  26, 
1990. 

The  administrative  bw  judge  als«) 
found  ptirsua.'iive  evidence  of  other 
recordkeeping  and  dispensing 
violations,  including  dispensing  a 
prescription  without  a  DEA  registration 
number  on  the  prescription;  dispensing 
three  refills  of  Tylenol  #3  to  an 
individual  without  authtNrization  from 
the  prescribing  physician;  and 
dispensing  a  prescription  that  was  not 
signed  by  the  issuing  physician. 

Judge  Termey  noted  several  possible 
mitigating  factors.  First,  Respondent  is 
kxrated  in  a  low  social  economic  area 
where  many  patients  are  Medicaid 
recipients.  Jiocond,  Mr.  Goldstein's 
contentions  that  he  was  not  informed 
that  glutethimide  had  been  reclassified 
from  a  Schedule  111  to  a  SrJiedule  U 
controlled  substance,  nor  was  he  put  on 
notice  as  to  any  potential  danger 
oonceming  glutethimide.  Third,  Mr. 
Goldstein  testified,  as  evidence  toward 
his  carp  in  dispeniiing  controlled 
subst  a  n»>s.  that  he  would  confiscate 
prescriptions  that  he  felt  were  not 
legitimate. 

In  determining  whether  Resjxmdont's 
continued  n^gistration  by  DEA  would  be 
inconsistent  with  public  interest,  as  that 
term  is  used  under  21  U.S.C  823  and 
824,  the  Deputy  Administrator 
considers  the  following  factors  set  forth 
in  21  U.S.C.  823(f): 

|1)  The  recommendation  uf  the 
appropriate  State  lioensing  board  ur 
professinnal  disciplinary  authority; 

(2)  The  appbcant's  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  stilistanoes; 

(3)  The  applicant's  convictitm  record 
under  Fedmral  or  State  laws  relating  lo 
the  munubcture.  distribution,  or 
dispenalng.  of  controJled  substances; 

(4)  CompManoe  with  applicable  .^tale. 
Federal,  or  local  laws  relating  lo 
oontfolled  substances;  ami 


(5)  Such  other  conduct  which  may 
Ihreaten  public  beahh  and  safety. 

The  Deputy  Administretor  is  not 
required  to  make  findings  with  respect 
to  each  of  the  above  enumerated  factors, 
but.  instead,  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  on  the  facts  and 
drtnimstanres  of  each  case.  See,  Henry 
J.  Sch'^nrtz,  Jr.,  M.D.,  54  16422  (1989), 
The  administrative  law  ^dgc  found 
Uiat  the  Government  had  met  its  burden 
of  proof  with  respect  to  factors  (1),  (2), 
(4),  and  (5)  as  set  forth  under  21  U.S.C 
82H(f).  F'actor  (t)  was  met  based  upon 
the  Michigan  Board  of  Pharmacy 
proce.^lngs  taken  againirt  Respondent 
end  Mr.  Goldstein.  The  ultimate 
findings  established  significant 
shorto^os  for  several  controlled 
substances  pursuant  to  an  audit 
completed  in  1989,  and  also 
encompas.v»d  other  rocordkeeping 
viclatiuns. 

Judge  Tenney  found  that  the  DEA  hatl 
met  its  burden  of  proof  with  respect  to 
Factor  (2)  based  upon  indications  frtjm 
Respondent's  records  that  Respondent 
had  dispensed  unaulhoriaed 
prescriptions  as  reflected  in  the  fact  that 
Respondent  could  not  account  for  19 
paper  copies  of  prescriptions. 
Additionally,  Respondent,  on  numerous 
oci^asJons,  oi^p^^nsed  a  prescription 
refill  before  the  prior  prescription  could 
have  been  completely  consumed  by  the 
patient,  as  determined  by  the 
prescribing  physician's  directions  or 
based  on  the  estimates  Respondent  had 
placed  in  its  dispensing  records,  and 
that  on  many  occasions  the  original  and 
the  refills  were  issued  by  different 
physicians.  Judge  Tenney  noted  that  a 
pharmacy  may  be  found  in  violation  of 
the  public  interest  where  the  pharmacy 
dispensed  controlled  substances  before 
the  prior  expiration  period  had  expired 
and  ba.sed  upon  evidence  that  the 
pharmacy  had  accepted  many 

Sirescri prions  from  various  physicians 
or  the  same  substance  and  patient.  Sen 
Bolph  J.  Beriolino's  Pharmarv,  55  FR 
4729  (1990).  Additionally,  where 
Respondent  knowingly  dispensed  these 
refills  to  individuals  who  were 
d)aracterize<l  by  their  physicians  as 
"addicts".  Respondent's  actions  pose  a 
threat  to  public  health  and  safety. 

'File  administrative  law  judge  found 
factor  (4)  was  met  by  evidence  that 
Respondent  dispensed  a  prescription 
without  a  physician's  signatiu^  and 
dispensed  another  prescription  without 
a  OiSA  registration  number  in  violatitm 
of  21  CFR  1306.04(a).  Further,  the 
shortages  in  Respondent's  controlled 
subetance  inventory,  as  revealed  by  the 
DBA  Midit,  constitute  •  violation  of  21 
U.S.C  «42|a)f5). 


Finally,  cooceming  factor  (51,  and 
with  regard  to  Mr.  Goldstein's  testimcHly 
that  the  glutethimide  and  Tylenol 
presoriptions  were  "legal"  and  therefore 
be  was  not  coocerued  about  dispensing 
combinations  of  these  drugs.  Judge 
Tenney  found  that  a  pharmacy  has  a 
responsibility,  with  respect  to 
controlled  substances,  to  do  more  than 
merely  fill  prescriptions  as  written  by  a 
physician.  A  pharmacy  is  obligated  to 
refuse  to  fill  a  prescription  if  it  knowsk, 
or  has  reason  to  know  that  the 
prescription  was  not  written  for  a 
legitimate  medical  purpose.  Uedk-Aid 
Pharmacy,  55  FR  30043  1 1 089). 
Indications  that  a  prescription  is  not  for 
lej^tiiuate  medical  use  include  filling 
prescriptions  for  customers  who 
received  controUkKi  substances  in 
quantities  tar  exceeding  those 
recommended  by  the  Fhy&ician's  Desk 
Reference,  too  frequently  and  for 
excessive  periods  of  time.  Id. 
Verification  of  the  prescription  with  the 
prescribing  doctor  is  not  necessarily 
enough.  See  United  States  v.  Hayes,  595 
F.  2d  258,  260  (5lh  Cir.  1989).  Judge 
Tenney  found  that  Mr.  Goldstein 
pur(>«)&ely  ignored  suspicious 
prescribing  practices  by  dispensing 
prescriptions  clearly  not  issued  fur  a 
legitimate  medical  purpose  by 
presuming  that  the  prescriptions  were 
h^al  betause  the  physicians'  signatures 
did  not  appear  to  be  forged. 

Judge  Tenney  recommended  that 
Resp(jndent*s  registration  be  suspended 
for  a  period  no!  to  exceed  six  months. 
He  based  this  recommendation  on  the 
fact  that  the  Michigan  Board  of 
Pharmacy  previously  had  suspended 
Respondent's  license  for  three  months 
and  had  placed  Mr.  Goldstein  on 
probation  for  a  year  and  ordered 
payment  of  a  fine  of  $5,000.  and, 
therefore,  had  exacted  "full  and  fair 
retribution"  for  Respond*^nt's  actions. 
Charles  A.  Buscemo,  M.D..  59  FR  42857 
(1994). 

The  Deputy  Administrator  has 
carefully  reviewed  the  entire  record  and 
adopts  all  of  the  administrative  law 
judge's  findings  of  fact,  with  the 
exception  of  the  following:  (1)  Mr. 
Goldstein's  testimony  conc:«mlng  the 
arbitrary  nature  of  his  computer  records 
pertaining  to  the  number  of  days  that 
should  pass  before  a  prescription  Is 
refilled;  (2)  Mr.  Goldstein's  testimony 
regarding  instances  of  creating  duuhle 
computer  entries  for  each  dispensed 
prescription  as  his  method  of 
accounting  for  insurance  billing 
purposes.  The  Deputy  Administrator 
also  concurs  with  Judge  Tenney's 
conclusion  that  the  Government  has  mel 
its  burden  with  respect  to  pubKc 
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interest  fKlors  (1).  (2),  (4),  and  I5i  undet 
21  U.SXL  82310- 

The  Deputy  Adminislrditoi, 
iwncurring  wilh  the  Govemmeni  t  - 
excrptjons,  does  not  agree  wilh  Judg*- 
Tenof^y's  finding  that  Respondent's 
location  in  a  low  socio-economic  aren 
c»nsl)tii'es  a  mitigating  factor  fo/ 
Respondent  s  numerous  violations  ol 
the  laws  and  regulations  relating  lo 
controlled  subsi;mces.  The  Deputy 
Adminislr»lor  similarly  rejeclj>  as  a 
mitigating  factor.,  Respondent's  plea  ol 
good  fitiih  ignorance  in  that  he  was  not 
actually  informed  of  the  reclassification 
•of  glut-'thiniide  from  a  Schedule  Ul  fo  a 
Jk;heOt.'.''   <i  controlled  subslani;e 

The  L>'  jjiily  Administraloi  di^agrfH-f 
with,  and  decline*  lo  follow,  Judgp 
Tenney  s  proposed  suspension  of 
Respondent's  registration.  Judge 
Tenney's  n  iiance  on  Bascemu  is  nui 
applif^ille  1r  the  facts  in  the  ijislanl 
case  In  Buscemn,  Judge  Tenney  found 
that  Respondent's  actions  in  failing  to 
account  for  the  disposition  of  Sthwlnl^- 
11  coRlxoIied  substances  and  his 
subsequent  guilty  plea  to  a  felony 
charge  of  falsifying  records  concemnig 
conlrolled  substances,  otxrurred  over  a 
limited  period  of  lime  and  was 
motJvEted  by  his  desire  lo  protect  bit 
wife,  an  employee  of  his  office  and  a 
subsequently  rehabilitated  drug  addict 
suspected  of  diverting  the  missing  drugs 
for  her  own  use.  In  finding  thai  the  Slats 
of  New  York  had  exacted  "full  and  fair" 
retribution  a;3d  recommentling  thai  Dr 
Busccmat  registration  not  be  revoked 
JudRC  Tenney  found,  and  the  Deputy 
AdmiiiifJralor  c-cncurred,  that  Dr 
Busceina  had  served  his  probationary 
sentent*-,  had  bs-en  discharged  fru.rn 
probation  two  and  one- half  yea.'^  early 
and  had  accepted  responsibility  fo;  h'n 
ronduti  and  failures  regarding  his 
wife's  cbemj«:.«l  dependency. 

The  D<»puty  Administrator  finds  'A-.iA 
ihe  lenjenr-y  exercised  in  Buscemu 
should  not  similarly  be  extended  tr 
Respondent  in  this  proceeding 
Respondent's  numerous  rerordkpRping 
violations  have  resulted  in  the  divf.'?-inn 
»>f  large  quantities  of  cxmlrolled 
substances  to  a  number  of  individua.'j. 
including  drug  addirls  Further,  IhvKp 
violation*  were  onpoing  while  previous 
violations  by  Ihe  State  of  Michip.vi  wr^re 
bfing  appealed,  and,  therefore,  !he  Statf 
ol  Miciiigan  cannot  be  found  to  have 
tXrJded  its  "retribution" against 
Respondent  for  violations  which  it 
never  had  the  opportunity  lo  addres*. 
Additionally,  as  noted  in  Judge 
Tennf-y  s  thorough  Findings  of  Vm  \ 
even  aside  from  Ihe  numerous 
recordkeepir^  violations,  Kespoudenl 
\i\su  diverted  lai^  amounts  of  Tylenol 
with  (»deine  and  glufetfiimide  for  no 


legitimate  medical  pii.-pose.  Finally, 
contrary  to  Dr.  Bus(;ema'8  acneplaiM»  of 
responsibility  for  bis  actions,  Mr 
Goldstein,  avunet  of  Respondent 
pharmacry,  continues  to  deny  any 
misfx)nducl,  including  those  .State 
violations  upheld  on  appeal 

The  Deputy  AdmJnisirator  finds  menl 
in  all  ol  the  Government 's  exceptions 
and  further  finds  thai  Respondent's 
ongoing  violations  of  Federal  and  .Stale 
com  roiled  subsiance  rules  and 
regulations  stiongly  mdicale  that  his 
continued  registration  wilh  DEA  would 
not  be  consistent  wilh  ih*!-  puhlii 
mierest. 

Ac*.i!riiingly,  Ihe  Deputy 
Administrator  of  Ihe  Drug  Luioruimenl 
Admiriislration,  pursuant  io  ihe 
authority  vested  in  him  by  21  U.S.C.  82'd 
and  824  and  28  CFR  0  10{J(b)  and  O.lfiJ 
hereby  orders  that  DKA  Certiticjte  cf 
Rej^istration,  BFl  175466,  issued  to 
Frank's  Comer  Pharmscy,  be  and  ii 
hereby  is,  revoked,  and  that  any 
jM.ndi.ng  applications  fo>  n>gi.slraiion  t» 
denied 

This-  order  rs  effrclive  Mwy  h  l*Wi 

iJfcti'd  Man.b  30.  ^Vtb 
.Siepimi  11.  Greene, 
D^Miy  Administralut 
IFRDot  9S-8402Fiied4-fw««,  h4t>aii<l 
BHUMG  OOK  4410-a»-M 


(Oocltet  No  93-46] 

Ellis  Turk,  M.O.;  Revocation  of 
Regfslrsfion 

On  April  13,  19y3,  ll>e  Di-jmly 
.'^.ssibiani  Administrator  (then  Dirwiuii 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA) 
issued  an  Order  lo  Show  Cause  lo  EJlit 
Turk,  M.D  (RespundenI),  ol  Baltimore, 
Maryland,  proposing  to  revoke  bis  UEA 
Cc.lifiiale  of  Registration  AT24447n 
and  deny  any  pending  appbc^lions  io: 
renewal  of  such  registration  as  » 
prac  tiiiouer.  TbeslaSutory  basis  Jo>  Ifi* 
Ordt;i  to  Show  Caii.se  vwji-i  thai 
Kespojidenl's  corjiii>ucid  regisliaiioi< 
would  be  inconsiste/if  with  ihc  public 
int«re«i  pursuaiit  \o  ^'t  H  S  C  82^(0  aid 

Respondent,  th.'nuf;h  ct.unyeJ 
lequested  a  bearing  on  the  issues  njjscH 
in  the  Order  to  Show  Csuae  and  the 
mallei  was  docketed  \ynirrf 
AdjT)inistra*ive  Law  Judge  Mary  Ellen 
Bitlner  On  Novembei  11,  199:-), 
Respondent  voluntarily  dischajjjed  hi.-^ 
counsel  and  continued  pro  f^e. 

Following  prehearing  procedures,  <> 
hearing  was  held  before  Judge  Bittner  in 
Arlington,  Virginia  on  .November  22, 
1 993.  On  February  16,  1994.  after  ttic 
f  iovemmeni  submitted  its  post  hearinc 


briel,  Rc^spondenl  filed  Response  of  EMii' 
Turk,  M.D.  to  Government's  I*roposed 
Findings  of  Fed,  Conclusions  of  Law 
and  Argumc^nl  (tlie  "Respcmdenfs 
Response")  The  Govemmenl  filed  » 
Motion  to  Strike  Respondent's  Rcspojiw 
on  Febniary  18, 1994,  on  the  ground< 
that  the  rules  governing  DEA 
administrative  hearings  {sperifiially  21 
CFR  1316.64)  do  no!  permit  such  a 
responsive  pWding  The  Respondent 
filed  a  Response  lo  Motion  to  Strike 
Respondenl's  Re«:ponse on  M.-5nh  1» 
1994 

On  Jul*  7  l«M   Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling 
Findings  ol  Faci  Conrlu.sions  of  Law 
and  Decision  recommending  that 
Respondent's  DE.^  registration  be 
revoked  and  any  pending  applications 
be  denied  .^s  part  of  Ihe  opinion  ]m\vi 
Bitlner  allowed  the  tkivemment'.' 
motion  and  strcck  Re.spondent's 
Respcmse.  Additionally,  she  allowed  sin 
Government's  motion  lo  strike  speirifir 
exbibits  filed  by  R^spoodenl  wi:h  his 
post -hearing  brief  No  exceptions  to  the 
Of'jnion  were  filed  by  either  party  ev*>n 
after  an  extension  of  lime  lo  ensure 
serviijT  of  the  opinion  on  the 
Respondent. 

On  July  8,  1994,  Ihe  iittuiinislralivi 
law  judge  transmitted  the  record  to  th« 
Deputy  Administrator  including  the 
Respondent's  Response  and  the  e>hibit5 
slruik  by  Judg"  Biltner.  On  Si.>piemt)ei 
28,  1994,  Respondent.  Ibmugh  newly 
retained  counsel,  filed  a  Motion  to 
Remand  and  Open  the  Record  tr  W-nt 
New  EvidenoeAwith  the  I>»puty 
AdminislraUH  of  the  DEA.  The 
Goven.in*;)il  filed  il.s  opposition  lu 
Respondent  s  motion  cm  Ocrtobc^  i:- 
1994 

ThK;  D«>puly  Adniinisl.'^ator  lias, 
I  <jn.<:.idered  )he  ref  ord  in  its  enlin'ty, 
and,  enlcrs  his  final  order  in  this  uialSn 
pi.TsUaOt  lo  21  CFR  1.^16.67,  baf»>d  on 
findings  of  fad  and  conclusions  ol  Uw 
ut  set  forth  herein  The  Deputy 
At'TjiinisIialor  concurring  wi»h  |li. 
adminisliative  law  judge  in  her  deris<«»i 
to  strike  Resoc^ndent's  Respon«?e  and 
exhibiis  filed  pcsl-hearing,  did  not 
roii'-ider  those  thtconienls  in  rpn<JerMit' 
his  final  ottici 

The  adminis!rali>.'fe  law  ^lui^e  i'»»ni 
that,  in  1987,  DiiA  received 
approximately  ten  reports  from  dnij.' 
disijib:<ti)rs  thai  Respondent  had 
fiun  hasfid  n,u  •issive  quantities  of  IIm 
i.unlroilcd  substances  phenlemiine  acuJ 
phendimeirazine.  fhi  two  occasion?  in 
December  TiSS.  DEA  and  Mciryiand 
State  drug  inspe<.1ors.  pursuant  lo  su 
administrative  inspec:tion  warr.'uit, 
I  ondiided  an  accountability  audit  ol 
controlled  substances  at  Respon«tent  > 
office,  cjoverin^  the  pertmi  fwMo 
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December  29.  1967  through  December 
12.  1988.  the  audit  revealed  shortages  in 
tHe  Respondent's  accountability  of 
controlled  substances.  These  audit 
results  were  confirmed  by  a  second 
audit  conducted  by  DEA  in  1989. 

On  November  22.  1989.  a  civil 
complaint  was  filed  in  the  United  States 
District  Court  for  the  District  of 
Maryland  against  Respondent,  based  on 
the  Hndings  of  the  1988  investigation. 
Following  a  bench  trial  on  June  15  and 
16. 1992.  the  court  found  that 
Respondent  failed  to  comply  with 
recordkeeping  requirements  of  the 
Controlled  Substances  Act.  On  June  23. 
1992.  the  court  found  Respondent  liable 
for  civil  penalties  in  the  amount  of 
$24,000  for  violations  of  21  U.S.C. 
827(a)(3)  and  21  U.S.C.  842(a)(5).  The 
court's  decision  was  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Fourth  Circuit 
on  February  18.  1993. 

In  her  opinion  of  June  7.  1994.  Judge 
Bittner  noted  that  the  Deputy 
Administrator  may  revoke  a  DEA 
Certificate  of  Registration  and  deny  any 
f>ending  application  for  such 
registration  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest 
pursuant  to  the  following  factors  set 
forth  in  21  U.S.C.  823(f): 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  public  health  and  safety. 

Judge  Bittner  stated,  as  a  threshold 
matter,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  the  five  factors  set  forth 
in  Section  823(f)  and  give  each  factor 
the  weight  he  deems  appropriate.  See 
Henry  f.  Schwartz.  Jr..  M.D.,  54  FR 
16422  (1989).  She  further  stated  that  all 
five  factors  under  21  U.S.C.  823(f)  were 
relevant  in  determining  whether 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

Judge  Bittner  held  that  the  evidence 
provided  by  the  Government  clearly 
established  the  shortages  in 
Respondent's  accountability  of 
controlled  substances,  and  that, 
although  Respondent  offered  various 
documents  into  evidence,  none  of  them 
offered  any  plausible  or  coherent 


explanation  for  the  discrepancies  found 
in  the  investigation.  She  further  found 
that  the  Respondent,  throughout  the 
course  of  his  previous  litigation,  as  well 
as  the  instant  case,  continuously  had 
been  defensive,  hostile,  and 
uncooperative  and  had  insisted  on 
clouding  the  issues  with  tangential 
arguments  and  rhetorical  allegations  of 
political  wrongdoing.  Judge  Bittner 
concluded  that  Respondent  currently 
was  not  in  a  position  to  properly 
discharge  the  obligations  of  a  DEA 
registrant,  and.  therefore.  Respondent's 
continued  registration  would  not  be  in 
the  public  interest.  The  administrative 
law  judge  rm.ommended  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked  and  any 
pending  applications  should  be  denied. 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  decision  of 
the  administrative  law  judge  in  its 
entirety.  The  Respondent's  Motion  to 
Remand  and  Reopen  the  Record  is 
denied.  During  the  course  of  this 
administrative  hearing.  Respondent  put 
forth  extensive  argument,  raised 
countless  objections,  and  submitted 
numerous  motions  in  full  support  of  his 
cause.  The  Deputy  Administrator  does 
not  find  any  support  for  Respondent's 
contention,  as  outlined  in  his  motion, 
that  his  medical  condition  had  a 
deleterious  effect  on  Respondent's 
ability  to  represent  himself  throughout 
the  course  of  this  proceeding.  This 
matter  has  been  fully  and  fairly  litigated 
and  there  is  no  need  to  relitigate  this 
case. 

Based  on  the  foregoing,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  invested  in  him  by  21  U.S.C. 
823  and  824.  and  28  CFR  0.100(b)  and 
0.104  hereby  orders  that  DEA  Certificate 
of  Registration  AT2444711,  previously 
issued  to  Ellis  Turk.  M.D.  be,  and  it 
hereby  is,  revoked,  and  that  any 
pending  applications  for  registration  be 
denied.  This  orders  is  effective  May  8. 
1995. 

Dated:  March  30.  1995. 
Stephen  H.  Greene, 

Deputy  Administrator 

|FR  Doc.  95-8403  Filed  4-5-95;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Dropout 
Prevention 

AGENCY:  Employment  and  Training 
Administration,  Labor. 


ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA). 

SUMMARY:  All  the  information  required 
to  submit  a  proposal  is  contained  in  the 
announcement.  The  U.S.  Department  of 
Labor  (DOL),  Employment  and  Training 
Administration  (ETA),  announces  the 
availability  of  funds  for  demonstration 
projects  to  replicate  and  formally 
evaluate  a  successful  model  by  the  Ford 
Foundation,  known  as  the  Quantum 
Opportunities  Project  (QOP).  The  U.S. 
Department  of  Education  may  also 
provide  funds  for  this  demonstration. 
The  project  is  directed  specifically 
toward  at-risk  youth  entering  the  ninth 
grade.  The  objectives  of  the  project  are 
to  enable  participants  to  complete  high 
school,  and  to  improve  their  rate  of 
entering  and  succeeding  in  post- 
secondary  education. 

Initial  grants  of  $200,000  will  be  made 
to  five  local  areas.  Fending  availability 
of  funds,  these  grants  will  be  renewed 
at  the  same  level  for  three  additional 
years  to  cover  the  four  years  of  high 
school  of  participating  students.  To 
receive  these  funds,  local  sites  will  need 
to  agree  to  participate  in  an  evaluation 
in  which  eligible  youth  will  be 
randomly  assigned  to  receive  or  not  to 
receive  QOP  services. 

These  grants  will  be  limited  to  service 
delivery  areas  (SDAs)  under  the  Job 
Training  Partnership  Act  (JTPA).  To 
apply  for  these  grants,  SDAs  will  need 
to  have  the  local  public  school  district 
as  a  co-applicant,  and  identify  a 
community-based  organization  (CBO)  to 
operate  the  demonstration.  Matching 
funds  in  the  amount  of  $200,000  a  year 
will  be  required  to  operate  a  Quantum 
Opportunity  Project.  Additionally,  local 
sites  will  need  to  commit  to  provide 
summer  jobs  for  QOP  participants  for 
the  three  summers  in  which  the 
participants  are  in  the  program.  This 
demonstration  is  aimed  at  schools  with 
high  dropout  rates.  Target  schools  will 
need  to  have  at  least  40  percent  fewer 
graduating  seniors  in  June  of  1994  than 
entering  ninth  graders  in  September  of 
1990  (For  example,  if  a  school  had  300 
entering  ninth  graders  in  September 
1990,  the  graduating  class  in  June  of 
1994  must  have  been  180  or  fewer). 
DATES:  The  closing  date  for  receipt  of 
applications  will  be  May  15,  1995  at 
2:00  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Brenda  M. 
Banks,  Reference:  SGA/DAA  95-005, 


Room  S-4203,  200  Constitution  Avenue 
N.W.,  Washington  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Banks  (202-219-7300)  in  the 
Division  of  Acquisition  and  Assistance. 
This  is  not  a  toll-fi^e  number. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  four  parts  and 
appendices.  Part  I  describes  the 
authority  and  purpose  of  this 
demonstration.  Part  II  is  the  Statement 
of  Work  (responsibilities  of  grantees). 
Part  III  describes  the  application  process 
and  guidelines  for  applying  for  these 
grants.  Part  IV  identifies  and  defines  the 
selection  criteria  which  will  be  used  in 
reviewing  and  evaluating  applications. 
Appendix  No.  1  provides  a  more 
detailed  description  of  the  QOP 
program.  There  is  no  separate 
application  package. 

Part  I.  Background 

A.  Authority 

Section  452  of  the  Job  Training 
Partnership  Act  authorizes  the  Secretary 
of  Labor  to  establish  pilot  and 
demonstration  programs. 

B.  Purpose  of  this  Demonstration 

There  is  a  large  and  growing  gap  in 
this  country  between  the  employment 
and  earnings  of  these  individuals  who 
have  dropped  out  of  high  school,  those 
that  have  graduated  from  high  school 
but  have  not  gone  on  to  college,  and 
those  that  have  graduated  from  college. 
In  many  inner-city  high  schools  today, 
over  50  percent  of  entering  ninth 
graders  drop  out  of  school  prior  to 
graduation.  Further,  the  proportion  of 
students  fix)m  inner-city  high  schools 
who  go  on  to  post-secondary  education 
remains  very  low. 

The  Ford  Foundation  has  recently 
announced  the  results  of  its  Quantum 
Opportunities  Project  (QOP) 
demonstration.  In  this  demonstration, 
100  entering  ninth  graders  in  inner-city 
high  schools  were  joined  together  in 
groups  of  25  at  four  sites  and  assigned 
to  the  same  adult  coordinator.  The 
students  stayed  with  the  same  group 
and  adult  counselor  throughout  their 
four  years  of  high  school,  receiving 
basic  skills  remediation,  participating  in 
group  community  service  activities  and 
cultural  enrichment  and  youth 
development  activities,  visiting  college 
campuses,  and  "job  shadowing" 
professionals.  The  students  earned  two 
sets  of  stipends — one  in  cash  and  the 
second  reserved  in  an  "opportunity 
account"  to  be  used  for  post-secondary 
education. 

Entering  ninth  graders  were  randomly 
assigned  to  the  QOP  program,  and  a 
control  group  was  also  followed.  The 


Ford  Foundation  evaluation  of  the 
program  showed  that  QOP  had  been 
able  to  cut  dropout  rates  in  half  and 
double  the  college  entrance  rate  of 
participants. 

Ideally,  the  development  of  new 
approaches  to  serving  youth  occurs  in 
several  stages — (1)  an  idea  or  model  is 
developed;  (2)  the  idea  is  put  info 
practice  at  one  site,  and  then  perhaps  at 
a  second  site  with  some  modifications; 
(3)  the  model  program  is  then  pilot- 
tested  at  several  sites;  (4)  the  model 
program  then  enters  a  demonstration 
stage  in  which  it  is  formally  evaluated 
using  random  assignment  of  program 
applicants  at  several  sites;  and  (5)  if  the 
random-assignment  evaluation  results 
come  out  positive,  the  model  program  is 
replicated  widely  across  the  country. 
This  grant  is  part  of  stage  (4)  of  this 
process. 

C.  Demonstration  Policy 

1.  Eligible  Applicants.  Eligible 
applicants  under  this  solicitation  are 
Service  Delivery  Areas  (SDAs)  under  the 
Job  Training  Partnership  Act. 

2.  Funding.  DOL  expects  to  make 
approximately  five  awards.  It  is 
anticipated  that  individual  grant  awards 
will  be  $200,000  for  the  first  year  of  the 
project. 

3.  Matching  Requirements.  In  order  to 
receive  a  grant  award,  an  apphcant  must 
include  a  100%  match.  These  matching 
funds  can  come  from  JTPA  Title  II-C, 
Education  for  the  Disadvantaged 
School-Wide  Programs  (ESEA  Title  I), 
general  school  district  funds,  local 
foundations  and  private  corporations,  or 
other  sources. 

4.  Period  of  Performance/Options. 
The  period  of  performance  for  these 
Grants  will  be  twelve  months  from  the 
date  of  execution  by  the  Government. 
Pending  satisfactory  performance  and 
availability  of  funds,  these  awards  will 
be  extended  for  an  additional  three 
years  (three  one-year  options).  The  idea 
is  to  cover  the  entire  four  years  of  high 
school  of  students  served. 

5.  Eligible  Participants.  All  entering 
ninth  graders  who  rank  in  the  bottom 
half  of  their  class  according  to  the 
previous  year's  grades  will  be  ehgible 
for  the  QOP  program,  and  then  will  be 
randomly  assigned  to  receive  or  not 
receive  QOP  services. 

6.  Allowable  activities.  Grantees  will 
conduct  activities  consistent  with  the 
QOP  program  described  below. 

7.  Cost  limitations.  Demonstration 
grants  are  not  subject  to  the  cost 
limitations  in  JTPA  Title  II.  However, 
$50,000  to  be  used  for  the  overall 
program  coordinator  at  each  site  should 
be  considered  the  administrative  costs 
for  this  demonstration. 


Part  II.  Statement  of  Work 
(Responsibilities  of  Grantees) 

Applicants  should  take  into  account 
the  responsibihties  listed  below.  The 
local  school  system  v*rill  be  responsible 
for  identifying  the  target  high  schools 
and  students;  the  CBO  will  be 
responsible  for  hiring  the  adult 
coordinators;  and  the  SDA  will  be 
responsible  for  administering  the  Grant 
and  providing  summer  jobs  for  the 
youth. 

A.  Identification  of  target  high 
schools.  Target  high  schools  should 
have  a  rate  of  at  least  40  percent  of 
entering  ninth  graders  dropping  out 
before  graduation  to  quahfy  for  this 
grant — that  is,  if  the  graduating  class  in 
June  of  1994  was  180  then  the  entering 
9th  grade  class  in  September  1990  must 
have  been  300  or  more.  The  target  high 
schools  can  be  small  or  large,  but  they 
should  have  a  combined  expected 
enrollment  of  at  least  560  entering  ninth 
graders  this  coming  fall  in  order  to 
divide  the  class  in  half  by  grades  from 
the  previous  year,  and  then  to  provide 
for  two  groups  of  140  from  the  bottom 
half  for  non-treatment  and  QOP 
participation.  The  school  district  will 
need  to  identify  during  the  summer  the 
bottom  half  of  the  entering  ninth  graders 
at  these  schools,  as  ranked  by  grades. 

B.  Develop  and  implement  the  Q(?P 
model.  The  local  QOP  project  shall  be 
comprised  of  the  following  features: 
— Groups  of  20  entering  ninth  graders 

will  be  assigned  to  two  half-time  adult 
counselors.  Students  will  stay  with 
the  same  group  and  the  same 
counselors  throughout  their  time  in 
high  school. 

— The  QOP  counselors  will  have  office 
space  at  the  high  schools. 

— Each  site  will  hire  an  overall 
coordinator  overseeing  each  of  the 
QOP  counselors. 

— C^P  activities  will  include  each  year 
250  hours  educational  enrichment; 
250  hours  of  cultural  and 
development  activities,  including 
visits  to  college  campuses;  and  250 
hours  of  community  service  activities. 
The  educational  enrichment  activities 
can  occur  either  at  the  school  or  at  a 
separate  CBO  site. 

— QOP  students  will  be  able  to  receive 
up  to  $500  a  year  in  stipends  based 
on  attendance  at  program  activities. 
Counselors  are  responsible  for 
tracking  and  recording  stipend-related 
activities  for  those  individuals  in  their 
charge.  The  stipends  for  QOP 
participemts  are  to  be  put  into  a  bank 
account  to  used  only  for  post- 
secondary  educational  expenses  once 
the  individual  completes  (or  leaves) 
the  QOP  program. 
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— QOP  students  will  receive  summer 
jobs  during  their  three  summers  in 
high  schools.  Offerors  should  be  able 
to  identify  the  person  within  the  SDA 
who  will  be  in  charge  of  linking 
school  to  summer  work  activities  and 
ensuring  that  each  participant  is 
employed  during  the  summer.  The 
jotjs  can  be  provided  through  JTPA 
Title  U-B  if  the  students  are  eligible 
for  ITPA  and  if  Congress  continues 
the  Title  Il-B  program;  otherwise 
summer  jobs  will  need  to  be  found  for 
the  students.  Preferably,  jobs  provided 
to  QOP  participants  should  be  at  the 
same  worksite  each  summer,  with 
increasing  levels  of  responsibiUty 
each  new  year. 

—The  salaries  of  QOP  counselors  and 
the  overall  site  coordinator  will 
include  incentives  for  keeping 
students  in  the  QOP  program. 

—Group  cohesion  will  be  emphasized 
throughout  the  program.  Students 
cannot  be  dropped  from  the  program, 
even  for  non-attendance.  An  inactive 
student  can  return  to  the  group  at  any 
time.  Replacement  students  will  not 
be  added. 

C.  Coordination  of  evaluation 
activities.  In  coajunction  with  the 
Department's  evaluation  contractor,  the 
eligible  entering  ninth  graders  will  be 
randomly  assigned  during  the  Hrst  week 
of  school  in  September  to  one  of  two 
groups,  those  who  "enter"  or  "do  not 
enter"  the  QOP  program.  For  example. 
City  A  selects  two  high  schools  as  its 
target  schools  for  this  demonstration. 
Each  target  high  school  has  had  a  recent 
dropout  rate  of  over  40  percent,  and 

odc  h  is  expecting  an  entering  enrollment 
of  300  ninth  graders — a  combined  total 
(iF  600  entering  ninth  graders.  The 
school  district  w^U  identify  the  bottom 
half  of  these  entering  ninth  graders,  or 
300  youth.  In  turn,  the  school  district 
vmU  work  Willi  the  Department's 
evaluation  contractor  to  randomly  select 
1 40  of  the  eligible  youth  who  report  the 
first  week  of  school  to  be  part  of  the 
QDP  program.  There  will  be  no 
eligibility  requirement  for  the  QOP 
program  other  than  being  ranked  m  the 
bottom  half  of  the  entering  ninth  grade 
class. 

D.  Use  of  funds  and  matching 
commitments.  Grantees  are  required  to 
provide  a  $200,000  local  match  for  each 
year  of  the  project.  The  $200,000  grant 
and  $200,000  matching  funds  are 
expected  to  be  sufficient  to  serve  140 
youth  at  each  site.  These  funds  will 
allow  for  hiring  fourteen  half-time  aduit 
coordinators  at  $17.S00  (salaries  plus 
fringe  benefits  included);  stipends  of 
$500  a  year  to  each  youth;  an  overall 

'  i>ardinator  at  $50,000  (salary  plus 


fringe  benefits);  with  some  funds  left 
over  for  other  project  activities. 
Matchiiig  funds  cannot  be  in-kind  to 
simply  use  existing  school  counselors. 
ITPA  Title  II-C  funds,  Education  for  the 
Disadvantaged  School-Wide  Pri>grams 
(ESEA.  Title  I)  funds,  local  foundations, 
and  local  corporations  are  all 
appropriate  sources  for  matching  funds. 
Compensatory  education  funds  outside 
of  school-wide  projects  may  not  be  an 
appropriate  source  of  matching  funds. 
because  of  possible  conflict  between 
random  assigiunent  and  statutory 
requirements  in  these  compensatory 
education  funds. 

Applicants  will  note  that  there  are 
some  differences  between  the  QOP 
model  tiiat  will  be  implemented  in  this 
demonstration  and  the  original  QOP 
pilot  project  descrit>ed  in  the  Appendix 
No.  1.  The  model  that  will  be 
implementPfi  under  this  demonstration 
will  have  20  rather  than  25  youth  in 
each  group;  it  will  not  be  restricted  to 
minority  youth  or  youth  in  families 
receiving  welLuv;  and  it  does  not 
include  cash  stipends.  Additional  funds 
may  be  made  available  to  grantees  at  a 
later  time  to  provide  cash. 

E.  Protect  Description.  1.  Describe  the 
need  for  the  QOP  project  in  the  target 
high  school  or  schools.  What  percentage 
of  youth  who  entered  the  9th  grade  in 
September  of  1990  in  these  schools  have 
drop[>ed  out  prior  to  graduation?  (You 
can  simply  show  the  number  of  entering 
9th  graders  in  September  of  1990  and 
the  number  of  students  graduating  in 
June  of  1994).  How  many  students  are 
expected  to  enter  the  9th  grade  at  these 
schools  this  coming  September?  What  is 
the  poverty  rate  of  the  neighborhoods 
served  by  the  schools?  You  may  also 
discuss  other  factors  that  may  reflect 
need,  for  example,  teen  pregnancy  rales 
and  crime  rates  in  the  neighborhoods 
served  by  the  schools. 

2.  Describe  your  plan  fur 
implementing  the  QOP  program  this 
coming  September.  How  will  the  140 
QOP  slots  be  apportioned  among  the 
target  high  schools  that  have  been 
identified?  When  during  the  summer 
will  you  be  able  to  provide  a  list  of 
entering  ninth  graders  who  rank  in  the 
bottom  half  of  thoir  class?  Who  in  the 
school  system  will  be  responsible  for 
providing  this  list,  and  what  is  their 
telephone  number  during  the  summer? 
What  community-based  organization 
(CBO)  will  carry  out  die  Q(JP  program? 
How  was  this  CBO  selected?  What  is  the 
hiring  plan  of  the  CBO  to  make  sure  that 
the  overall  coordinator  and  14  half-time 
counselors  will  be  hired  by  September? 
Can  you  provide  examples  of  likely 
cancUdates  for  these  positions?  Wbat 
physical  space  will  be  provided  to  the 


counselors  at  the  target  high  schools? 
Who  in  the  school  system  will  be 
responsible  for  overseeing  the  QOP 
program?  How  will  the  school  system 
and  the  CBO  coordinate  services 
provided  under  QOP?  Describe  the 
SDA's  plans  for  providing  summer  jobs 
for  the  youth. 

3.  Descrilw  the  matching  funds  that 
will  be  provided 

Part  III.  Application  Process 

A.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts. 

1.  Cost  Proposal.  Part  I  shall  contain 
the  cost  proposal,  consisting  of  the 
following  items:  Standard  Form  SF  424. 
"Application  for  Federal  Assistance" 
(Appendix  No.  2)  and  the  "Budget 
Information"  sheet  (Appendix  No.  3). 
Also,  the  budget  shall  include  on 
separate  page(s)  a  detailed  breakout  of 
each  line  item  on  the  budget  sheet.  The 
Budget  should  provide  for  $200,000  in 
grant  funds  and  $200,000  in  matching 
funds. 

2.  Technical  Proposal.  The  technical 
proposal  shall  be  limited  to  ten  pages 
(single-sided,  single  spaced).  It  should 
include  the  "assurance  "  provided  below 
signed  by  the  SDA  director  and  the 
superintendent  of  schools,  and  answers 
to  the  three  sets  of  questions  and 
requirements  included  under  Part  H. 
Section  E. 

The  following  "assurance"  should  be 
signed  by  the  local  SDA  director  and 
superintendent  of  schools  and  included 
in  the  technical  proposal:  "The  service 
delivery  area  (SDA)  and  school  district 

of are  applying  for  a 

$200,000  a  year  grant  under  the 
Department  of  Labor's  Quantum 
Opportunities  Project  (QOP) 
demonstration  for  entering  ninth 
graders.  We  understand  that  pending 
availabihty  of  funds  the  demonstration 
will  continue  throughout  the  4  years  of 
high  school  of  participating  students. 
We  also  understand  that  $200,000  a  year 
in  matching  funds  are  required  for  the 
project,  and  QOP  students  will  be 
provided  summer  jobs  for  their  three 
summers  in  high  school.  We  also 
understand  that  participating  in  a 
random  assignment  evaluation  of  the 
program  is  a  condition  of  award,  and 
that  eligible  entering  ninth  graders  will 
he  randomly  assigned  to  participate  or 
not  participate  in  QOP." 

SDA  Director 

School  District  Superintendent 


B  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date  for 
the  receipt  of  applications.  However,  if 
proposals  are  hand-delivered,  they  shall 
be  received  at  the  designated  place  by 
2  p.m..  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  lime 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  non-responsiveness. 

C  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(1)  was  sent  by  the  U.S.  Postal  Ser\'ice 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  the  application 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
applications  by  the  5th  of  May  must 
have  been  mailed  by  the  1st  of  May);  or 

(2)  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "working 
days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  the  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye  "  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service — Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 


both  the  envelope  and  wrapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

F.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  or  by  an  applicant  or  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal  before  a  grant  award  is 
executed. 

Part  IV.  Rating  Criteria  for  Award 

Applicants  are  advised  that  the 
selection  of  grantees  for  awards  is  to  be 
made  after  careful  review  by  a  panel. 
Applicants  are  advised  that  discussions 
may  be  necessary  in  order  to  clarify  and 
inconsistencies  in  their  application.  The 
panel  results  are  advisory  in  nature  to 
the  Grant  Officer.  The  Grant  Officer  will 
make  final  awards  based  on  what  is  in 
the  best  interests  of  the  Government  as 
determined  by  the  Grant  Officer.  The 
rating  criteria  for  award  are  the 
following: 

1.  Need  in  Target  High  Schools.  This 
corresponds  to  questions  and 
requirements  raised  in  Part  II,  Section 
El.  The  proposal  should  provide 
information  on  the  high  schools, 
including  the  overall  enrollment  at  the 
schools  and  the  proportion  of  entering 
ninth  graders  who  graduate  from  the 
school.  The  neighborhoods  served  bv 
the  schools  should  be  described  (30 
points). 

2.  Development  and  Implementation 
Plan.  This  corresponds  to  questions  and 
requirements  raised  in  Section  E.2  and 
3.  This  criteria  covers  plans  for 
recruiting  and  hiring  of  the  QOP 
counselors  and  overall  coordinator;  the 
availability  of  office  space  in  the  target 
high  schools  for  QOP  coordinators;  the 
summer  jobs  that  will  be  made  available 
to  QOP  students  through  JTPA  Title  II- 
B;  how  jobs  will  be  provided  to  QOP 
students  not  income-eligible  for  JTPA; 
the  experience  of  the  CBO  in  operating 
programs  for  at-risk  youth;  and  the 
availability  of  matching  funds.  (70 
points). 


Signed  at  Washington,  DC,  this  31  si  day 
of  March,  1995. 
Janice  E.  Perry, 

ETA  Grant  Officer. 

Appendix  1  Description  of  Original  QOP 
Program 

(Note:  This  App)endix  is  provided  as 
background  information  on  the  original  QOP 
program  which  the  Ford  Foundation  funded. 
As  discussed  above,  the  QOP  model  that  sites 
will  be  implementing  under  this  gram 
announcement  differs  in  slight  ways  from  the 
original  QOP  program.  Where  differences 
occur,  applicants  should  follow  the  model 
described  in  the  main  text  of  the  grant 
announcement  rather  than  in  this  Appendixl. 

Quantum  Opportunities  Program:  An 
Overview 

Background 

The  Quantum  Opportunities  Propran) 
(QOP)  was  initiated  as  an  experimenl  lo  ti--t 
whether  impoverished  young  people  i  ould 
make  a  "quantum  leap"  up  the  ladder  of 
opportunity  if  an  intensive  array  of 
coordinated  services,  coupled  with  a 
sustained  relationship  with  a  peer  group  iiiui 
a  caring  adult,  were  offered  to  them  oxer 
their  four  years  of  high  school. 

The  program  also  tested  a  system  of 
incentive  payments  for  fwrticipanis,  staff  iinil 
delivery  organizations  to  encourage 
participation  and  retention  in  the  progr.im 
and  to  provide  some  money  for  college. - 
technical  training  or  other  education  ii|K)n 
completion. 

The  program  designer  recognized  that  .t 
variety  of  education,  training,  employment, 
development  and  service  opportunities  ivere 
already  available  to  jxwr  teenage  vouth 
through  programs  of  government  agenc  ies 
and  nonprofit  organizations.  These,  however, 
were  neither  coordinated  nor  sequenced  in  a 
continuum  that  recognized  the 
developmental  needs  of  maturing  youth 
Lacking  coordination  and  continuity,  their 
cumulative  impact  was  diluted. 

The  Quantum  Opportunities  FVogran) 
adopted  an  investment  mentality  H  tested 
whether  comprehensive  services  could  be 
sequenced  effectively,  whether  a  single 
coordinator  could  broker  services  effi(  lentU 
whether  eligible  youth  would  participate  if 
such  opportunities  were  offered,  and  whether 
this  approach  and  these  investments  would 
have  a  positive  effect  on  the  youth's  life 
(  hances. 

Purpose 

The  program's  aim  was  to  assist  miDontv 
youth  from  solo-parent,  welfare  families  in 
poverty  neighborhoods  graduate  from  high 
school  and  attend  college.  The  Quantum 
Opportunities  Programs  sought  to  rewrite  the 
future  for  these-at-risk  teens. 

Sites 

The  multi-faceted  QOP  model  was 
successfully  implemented  in  four  of  the  five 
demonstration  sites:  Oklahoma  City, 
Philadelphia,  Saginaw  and  San  Anionip.  The 
delivery  organizations  were  OIC  affiliales — 
community  organizations  offering  a  varietv  cif 
education,  training  and  self-suffK  ienc  y 
programs.  Each  also  operated  a  "Learning 
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Opportunity  Center"  e<)ijipped  »rith 
computers,  books  and  audiovisual  equipment 
and  materials  for  self-paced  and  competencv- 
based  learning  ui  academic,  eraployability 
and  life  skills. 

Thera  was  vwiation  among  the  four  sites  as 
to  how  each  operated  the  program.  Two 
neKotia'ed  with  their  local  high  schools  to 
scheduiR  time  in  the  school  day  In  one  case. 
a  daily  class  period  tor  participating  students 
w  !<:  set  up  in  ea<  h  of  the  four  school  years 
This  school  time  was  used  for  group 
ircjetlngs.  discussions  and  development 
ariivilies.  other  program  activities  took  pla(  f 
(i>'*iide  df  the  school  day  in  the  community 
or?'<rii2atio(t.  ia  (he  second  site,  the  local 
s(  hoiil  provided  a  space  for  the  program  unci 
r»'!H;)^pd  stud*?"!*  for  daily  meetings.  Two 
si;f<<  conducted  the  program  entirely  outside 
nt  s4  iitiol  huais  and  facilities 

y.itith  Eligibility 

Farticipattng  students,  the  "Opportunity 
Associates"  wpre  each: 
«  entering  ihe  9th  grade. 

•  atlendiiut  a  publit  hi(>h  s<  hricil  in  ,i 
p.ner'y  neighborhood. 

•  a  niemtierof  a  racial  minority:  and 

•  from  a  solo-parent  family  ref  fivine 
vv»'!far?  pavnentj. 


/<■  ■  Pi/f/itf'nf 

Kach  site  eiirtjiled  25  participants  a',  the 
st.irt  of  the  1<W<»-1990  school  year: 

t   The  partit  ipating  p"blic  higii  schtml 
prod.iCttd  a  list  of  all  entering  freshman 
meeting  the  eligibility  criteria. 

J  From  the  list.  25  stuHpp's  vvere  -iplected 
.It  random  for  invitation  to  participate  in  the 
program  Another  25  students  »vere  selected, 
d'so  at  random,  as  a  control  group. 

:i  Selected  students  were  contacted 
th-tiugh  mailings,  school  roiuiselors  and 
teachers,  orientdtion  meet.ngs  with  parents 
and  student!!,  hutne  visits  and  pot'rs. 

4   All  contacted  students  were 
automatically  enrolled.  There  was  no 
s(  r»^ningout  or  special  M'let  tion. 

/'roi^runi  Dttsigii 

.•\  youth  developmental  model  was  tfsted 
111  the  Quantum  Upportunities  Program.  The 
proiiToni  was  organized  m  tour  cycles 
spanning  the  four  high  school  years, 
including  summers. 

In  each  yearly  cycle,  the  Opportunity 
Associates  attended  high  school  and 
panic:pated  in  th.-ee  acti.  ity  ccniponents  of 
up  In  250  hours  each  for  a  ma.ximum  of  750 
hours  per  yearly  cycle ' 

These  activity  components  were  organized 
b',   in  Opportunity  Coordinator  at  each  site 


The  Coordinator  both  brokered  and  directly 
daljvarad  services  in  (he  three  activity 
components,  which  wer«: 

Learning  Opportunities — 250  hours  per 
year  of  self-paced  and  comptetency  based 
basic  skills  and  enrichment  study  outside  of 
regular  school  hours.  Reading,  writing,  ma'h 
science,  and  social  studies  were  covered 
Opportunity  Associates  completed  these 
extra  hours  of  learning  in  the  existing  OIC 
Learning  Opportunity  Center  in  their 
community 

Development  Opportunities — 250  hours 
per  year  of  cultural  enrichment  and  personal 
development.  Students  attended  plays  and 
concerts,  explored  the  visual  arts,  visited 
museums  and  new  locations,  read  and 
discussed  current  affairs  and  the  Great  Bik^)1.s, 
learned  abo  i'  -^eir  own  rich  history  and 
culture,  dine;  in  restaurants,  and  "job 
shadowed"  with  professionals.  Each 
Opportunity  Associate  r«9ceived  a  personal 
sut>scriplion  to  Time  Magazine.  They  learncc) 
how  to  set  goals,  manage  their  time,  and 
choose  behavior  appropriate  for  varying 
-situations.  They  developed  life  skills  needed 
in  the  home,  at  work  and  in  the  marketplari- 
They  learned  about  themselves  and  how  to 
gel  along  with  others. 

Service  Opportunities — 250  hours  per  year 
of  community  service  connected  Opportunity 
Asso«  iates  to  their  communities  and 
provided  opportunities  to  develop  many  of 
Ihe  skills  iieedttd  for  work — reli.ibility, 
follov^'in!>  through  on  tasks,  and  working 
cooperatively.  Service  projects  ranged  from 
tutoring  e|t-mentary  students,  to 
neighlxirhood  cleanup,  to  volunteer  work  in 
hospitals,  nursing  homes,  libraries  and 
human  s>-(  vnx-  .igencies 

^  Kfy  Ff  alums 

The  critic  al  elemetits  ot  Quantum 
Opportunities  Program  design  were- 

•  Croup  cohesion — By  design,  each  group 
ol  25  Opportunity  Associates  remained 

( onstant  through  the  four  high  school  years 
Students  c^^uld  not  be  dropped  from  the 
giuup.  even  for  non-attendance.  An  inactive 
student  rorild  return  to  the  group  at  any  time 
over  the  four  years;  the  promise  of 
opportunity  was  never  withdrawn.  New 
students  were  not  admitted  to  the  group. 

•  Continuity  with  a  caring  adult — at  each 
site,  the  same  Oppwrtunity  Coordinator  was 
to  steiy  with  the  group  for  the  four  years. 
(There  was  turnover  in  some  test  sites  ) 

•  "Front  line"  accountability — Each 
Opportunity  Coordinator  was  responsible  for 
recruiting  students,  encouraging  active 
participation,  brokering  all  service  activities, 
counseling  students,  communicating  with 


families,  assisting  with  college  nnancial  aid 
applications,  and  trackiitg  activities. 

Incentives 

Financial  incentives  *vere  structured  to 
entourage  participation,  completion  and  long 
range  planning  Opportunity  Associates 
received: 

•  an  hourly  stipend  of  $1.33  for  each  hour 
of  participation  in  the  education, 
development  and  service  activities, 

•  a  completion  bonus  of  $100  for  ercch 
orJ/vify  component  completed  during  each  of 
the  four  yearly  cycles,  for  a  possible  total  of 
S300  in  bonuses,  and; 

•  an  Opportunity  Account,  created  by 
matching,  on  a  dollar  basis,  all  hoiirly 
stipend  and  bonuses  eanied  by  the  A'^itxiiate 
over  the  four  years  of  (he  program  .\'  the  end 
of  the  four  years,  the  funds  accrued  i:: 
OpfKJrtunity  Accounts,  including  i  iterest 
earned,  were  available  to  Associates  for 
approved  college,  job  and  tec:hnical  training, 
or  continuing  etiucation. 

The  Coordinator's  incentive  payments,  as 
well  as  those  to  the  OIC  affiliate,  were  also 
tied  directly  to  participation  hours  and 
completion  rates.  QOP  Coordinators  received 
the  same  amount,  and  the  delivery 
organization  received  double  the  amount,  of 
the  stip>ends  and  bonuses  of  their 
Opportiinitv  Assoc  lates 

Research 

Brandeis  University  is  evaluating  the 
prtsgram  using  a  random  assignment,  control 
group  methodology.  Progress  during  the 
school  years  and  post-program  outcomes  are 
being  compared  for  Opportunity  Associates 
and  a  matched  group  of  people  who  did  not 
participate 

Early  results  are  quite  positive.  The  year 
after  expected  high  school  graduation. 
Opportunity  Associates  were  more  likely  to 
have  graduated  from  high  schcxil.  to  have 
enrolled  in  four-year  colleges,  to  have 
enrolled  in  any  post -secondary  education 
and  to  still  plan  college  completion.  They 
were  less  likely  to  have  dropped  out.  to  have 
become  a  solo  parent  or  to  have  l>eeii 
arrested. 

Co.sf 

The  average  cost  per  participant — covering 
all  costs — was  SI  1.250  for  the  four  years  (hall 
the  annual  costs  of  prison).  Two-fifths  of  this 
cost  was  in  direct  payments  to  participants 
in  the  form  of  sti|>ends.  bonuses  and  the 
Opportunity  Account 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  sUndard  form  us«d  by  •pplicanlj  at  a  required  facesheet  for  preapplications  and  applications  submilled 
for  Federal  assisUnce.  It  wil!  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  proeram 
to  be  included  in  their  process,  have  been  fiven  an  opportunity  to  review  the  applicant'a  submission. 

Item:  Entry:  Item:  Entrv: 

12.     List  only  the  largest  political  entities  affected 
(eg  .  Stale,  counties,  cities). 


I.     Self-explanatory. 

2  Date  application  submitted  lo  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identlTier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  i.he  appropriate  letter  in  the  space 
provided 

8  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  in  extension  for  an 
additional  fundingA>udget  period  for  a  project 
with  a  projected  completion  date. 

—  "Re v^ion"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.    Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  progra(p  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  aheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Ciategories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office.  (CerUin  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424     (RCV    4-«ll  a*c» 
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Pension  and  Wetfare  Beneffts 
Administration 

[Prohibrted  Transaction  Exemption  95-2t: 
Exemption  Application  Na  D-9741,  at  ai.] 

Grant  of  Individual  Exemptions;  Dillon, 
Read  &  Co.  Inc.,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnOM:  Grant  of  individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code) 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notices  ako  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  3t.  1978. 
section  102  of  Reorganization  Plan  No 
I  of  1978  (43  PR  47713,  October  17, 
1978)  transfenod  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CKR  Part  2570.  Subpart  B  (55  FR  32836. 
32847,  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
i)eneficiaries:  and 


(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Dillon.  Read  Ic  Co.  Inc.  (Dillon)  Located 
in  New  York.  New  York 

(Prohibited  Transaction  Exenption  95-26: 
Applicati4Mi  l^«.  D-a741 1 

Exemption 

I.  Transactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (1^  of 
the  Code  by  reason  of  section 
4975(cKl)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  following 
transactions  involving  trusts  and 
certificates  evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I  A.{1)  or  (2). 
Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  40b(a)(l)(E). 
406(a)(2)  and  407  fqr  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan. ' 

B.  The  restrictions  of  sections 
406(b)(1)  and  406(bM2)  of  die  Act  and 
the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

( 1 )  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or  assets 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 


(i)  The  plan  is  not  an  Exckided  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  i;i 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.  *  For  purposes  of 
this  paragraph  B.(l)(iv)  only,  an  entity 
will  not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(il.  (iii)  and 
(iv)  are  met;  and  * 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  The  restrictions  of  sections  406(a). 
406(b)  and  407(a)  of  the  Act.  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  inanagement  and  operation  of 
a  trust:  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement:  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.  '  Notwithstcmding  the  foregoing. 


'  Section  I.A.  provide*  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  invMbnant  advice  to  an  Excluded  Plan 
within  the  meaning  of  taction  3(21)(A)(ii)  and 
regiildlion  29CFR  2510  3-2 1(c). 


-  For  purpose*  of  this  eicaniption.  each  plan 
participating  in  a  comminglad  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separata  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  iotarast  in  each  asset 
of  the  commingled  fund  as  its  propKMtionale  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  raost  recent  preceding  valuation 
date  of  the  fund. 

^  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  svbstantialty  ttip 
same  information  that  would  Im*  disclosed  in  a 


section  l.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee'  as  defined  in  section 
III.S. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code  by  reason  of  sections 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met; 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  bo 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service. 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 


prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicers 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  siuh 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  I1.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II. A. (6)  above. 

III.  Definitions 

For  purposes  of  this  exemptitm: 
A.  "Certificate"  means: 
(1)  a  certificate 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest. 


and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Cxide  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  for 
which  Dillon  or  any  of  its  aHihates  is 
either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent.  For  purposes  of  this 
exemption,  references  to  "certificates 
representing  an  interest  in  a  trust  " 
include  certificates  denominated  as  debt 
which  are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association). 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purdhased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  bv  leases,  as  defined  in  section 
III.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  an» 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III  L'): 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  section  2510.3-101  (i)(2): 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-{e)  of  this  section  B.(l );  ■• 


■"Tlie  Department  wishes  to  take  ihr  oppicT..;;  ;\ 
to  clarify  its  view  that  the  dermition  of  Trust 
loniained  in  III.B.(l)(a)  through  (e)  includes  ^  two- 
tier  trust  structure  under  which  cenificales  :sv.;i"d 
by  the  first  trust,  which  contains  a  pool  oi 
receivables  described  above,  are  transferred  :o  .i 
.second  trust  which  issues  certificates  that  are  sold 
to  plans.  However,  the  Depanment  is  of  the  iunhi'r 
\  iow  that,  since  the  exemption  provides  relief  fi<r 
the  direct  or  indirect  acquisition  or  disposition  oi 
certificates  that  are  not  subordinated,  no  relief 
would  be  available  if  the  certificates  held  by  the 
second  trust  were  subordinated  to  the  r!j;h!'  and 

i  ■-  nfinuf 


i75a« 
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(2)  property  which  had  secured  any  of 
ihe  obligatiODS  described  in  subsection 
B.(ll; 

(3)  undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certincateholders;  and 

(4)  rights  of  the  trustee  under  th»« 
pooling  and  servicing  agreement,  ami 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
.suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l)  Notwithstanding  the  foregoing. 
Ihe  term  "trust"  does  not  include  any 
jnvestment  pool  unless:  (i)  The 
investment  pool  consi.sts  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
»'videncing  interests  in  such  other 
investpient  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 

( .(tegories  by  S&Ps.  Moody's.  D&P.  or 
I'ltch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 
C  "Underwriter"  means: 

(1)  Dillon: 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  inlerniediaries. 
controlling,  controlled  by  or  under 
common  control  with  Chllon.  or 

(:i)  any  member  of  an  underwriting 
syndicate  or  s«eliing  group  of  which 
DiUun  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer  "  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers.  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
assets  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer  ■  means  any  entity  which 
services  assets  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  'Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 


interests  evutencMt  by  otlwf  cettificaUs  is>ued  by 
«»!;.•  fitsl  trust. 


which  are  denominated  as  debt 
instruments,  also  means  the  tnistee  of 
the  indenture  trust. 

I.  "Insurer  "  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  tn  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J  "Obligor"  means  any  person,  other 
tlian  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehiclf  leases  or  qualified 
equipment  notes  secunid  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust 

K  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Croup  is  a  "plan  sponsor" 
within  the  meaning  of  section  .l(16)(B) 
of  the  Act. 

L.  "Restricted  Croup"'  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sp<insor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  tn 
obligations  or  rtjceivables  include<i  in 
the  trust  cr>nstituting  more  than  S 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  bv  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
111  (1H6)  above. 

M  "Affiliate"  of  another  person 
includes: 

(1)  Any  p(;rson  directly  or  indirtH;tly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corpf>ration  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  ""Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  ""independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person:  and 


(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forwai'd  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arms  length  tran.sattion  with  an 
unrelated  party: 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  t"iif;  the 
plan  enters  into  the  forward  del.vury 
commitment:  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met, 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  l)e 
delivered  at  an  agreed  hiture  settlement 
date.  The  term  includes  both  mandatory- 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  corilrarts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  section  2550.428c-2. 

S.  "Qualified  Administrative  Fee" 
m«»*>ns  a  fr-o  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease:  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 


equipinent  note  were  secured  only  by 
the  0((ui|Nneot  aad  oot  the  lease. 

U.  '"Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease: 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle:  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  irstaliment  loan  contract. 

V.  "Pooling  and  Senicing 
Agreement"  uieans  the  agreement  or 
agreements  amoog  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  d^t  instruments, 
"PoolLagand  ServicLag  .\greement"  also 
includes  the  indenture  eatered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

For  a  more  complete  statement  of  the 
facts  and  represeaL^tions  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  euemptioa  published  on 
|aiiua.'y  30.  1995  at  60  FR  5720. 
FOR  FURTHER  Mf  ORMATtON  CONTACT: 
Viiigirua  i.  Miller  of  the  Department, 
telephoae  (2021  219-8971   (This  is  not 
.1  toll-free  number.) 

PACCAR  Inc  Savings  Investment  Plan 
(the  Flanl  Located  in  Bellevue, 
Washington 

jProfaibtted  Traittactiaa  EKCmptioo  95-27; 
[:;xemptioB  A^plicMi»a  No.  IM)9855| 

ExempUon 

The  restrictions  of  sections  406(a). 
WbCo)ll)  and  (bj{2j  of  the  Act  and  the 
.sanctions  resuUiag  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(cMl)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
guarantee  hy  PACCAR  Inc  (the 
Employer),  the  sponsor  of  the  Plan,  of 
the  Plan's  investmeat  in  a  guaranteed 
investiueot  contract  (the  CIC)  issued  by 
Confederation  Li£e  Insurance  Company 
(Confederation  Li£e).  including  the 
potential  exleas^MS  of  credit  to  the  Plan 
by  the  Employer  (the  AdvancesJ 
pursuant  to  the  Guarantee:  and  [2]  the 
potential  repayment  of  the  Advances 
(the  Repayments);  proi^ided  that  the 
following  conditions  are  satisfied: 

(A)  All  tanns  and  conditions  of  the 
transactions  are  oo  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  an  arm's  leqgth  transaction 
with  an  unrelated  party: 

(B)  The  Repayments  are  made  only 
from  CiC  Proceeds,  defined  as  the 
amouots  aoUialljrraoei  ved  by  the  Plan 

( 1 1  From  Confederation  Life  or  any 
other  eotit jT  making  pa>'roeot  with 


respect  to  Confederation  Life's 
obligations  under  the  temis  of  the  QIC. 
CM-  (2)  from  the  sale  or  transfer  of  the  CIC 
to  unielated  third  parties: 

(C)  The  Refiayments  will  be  made 
only  after  the  Plan  has  recovered, 
through  the  Advances  plus  GIC 
Proceeds,  the  amouiU  guaranteed  by  the 
Employer  *\itfa  respect  to  the  GIC;  and 

(D)  To  the  extent  the  Advances  exoeed 
GIC  Proceeds,  Repayment  of  the 
difference  uill  be  waived. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
Februar>'  10.  1995  at  60  FR8088. 

WRITTEN  COMMENTS:  The  Department 
received  one  wTitten  comment  and  no 
requests  for  a  hearing.  The  comment 
was  submitted  by.  Plan  participants  who 
expressed  support  for  the  prop>osed 
exemption.  After  careful  consideration 
of  the  entire  record,  the  Department  has 
determined  to  gra.nt  the  exemption 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number  1 

Manke  Lumber  Company.  Inc.  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Tacoma.  IVashmgton 

(Prohibited  Transaction  Exemption  95-28; 
Application  No.  O-0SM7] 

Exemption 

The  restriction'?  of  sections  406(a). 
406(b)(1)  and  (b)(2}  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  (the  SaleJ  by  the 
Plan  of  certain  real  property  (the 
Property)  to  Manke  Family  Resources. 
Limited  Partnership. 

Thisexeniption  is  conditioned  upon 
the  foUowirig  requirements:  (1)  All 
terms  and  conditions  of  the  Sale  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's iength 
transaction  with  an  uoi^elated  party:  (2) 
the  Sale  is  a  one-time  cash  transaction; 
(3)  the  Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale:  and  (4)  the 
PlcUi  receives  a  sales  price  equal  to  the 
greater  of:  (a)  the  £air  market  value  of  the 
Property  on  the  date  of  the  Sale;  or  (b^ 
the  Plan's  aggregate  costs  of  acquiring 
and  holding  the  Property. 

For  a  more  oonipiete  statement  of  the 
facts  and  representations  supporting  the 
Depaitment's  decision  to  grant  this 
exempti<»}  refer  to  the  ootioe  of 
proposed  eunaptioa  puiAtsbsd  on 
February  10,  1995  tf  60  FR  8090. 


FOR  FtlKTHER  IMPORMATiON  CONTACT: 
Kathr\Ti  Parr  of  the  Department, 
telephone  (202|  2t9-«971.  (This  is  not 
a  toll-free  number.)  i 

Virginia  F%re  Corporation  Employees    i 
Retirement  Savings  Plan  (the  Plan) 
Located  in  Antherst,  Virginia  { 

[Prohibited  Transaction  ExeiDplion  95-29;      | 
Exemption  Applicatioa  .\o.  I>-09901 1  < 

Exemption  \ 

The  restrictions  of  sections  406(a),       ' 
406(b)(1)  and  M2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975tc)(lMA)  through  (E)  of  • 
the  Code,  shall  not  apply,  effec"  ne 
February  1. 1995.  to  (1)  the  purchase       , 
from  the  Plan  (the  Purchase)  by  the         ] 
Virginia  Fibre  Corporation  (the 
Employer),  the  sponsor  of  the  Plan,  of  a 
guaranteed  investment  contract  (the 
GIC)  issued  by  the  Confederation  Life     j 
Insurance  Company  ^Confederation         , 
Life);  or,  in  the  alternative,  (2)  the  \ 

interest-free  loan  to  the  Plan  by  the 
Emplo>'er  (the  Loan)  with  respect  to  the 
GIC,  including  repayment  of  the  Loan; 
pro\-ided  that  the  following  conditions 
are  satisfied:  j 

(A)  All  terms  and  conditions  of  the      j 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party:  | 

(B)  In  the  event  of  the  Purchase,  the    .; 
Plan  receives  a  cash  purchase  price         • 
which  is  no  less  than  the  greater  of  (1) 
the  fair  market  value  of  the  GIC  as  of  the 
sale  date,  or  (2J  the  CIC's  Maturity 
Payment,  as  described  in  the  Notice  of 
Proposed  Exemption; 

(C)  In  the  event  of  the  Loan:  (1)  The 
Loan  is  in  the  amount  of  the  CIC's 
Maturity  Pa)7nent,  as  described  in  the 
Notice  of  Proposed  £«Bmption;  (2)  the 
Loan  is  repaid  only  from  GIC  Proceeds, 
defined  as  the  amounts  paid  by  or  on 
behalf  of  Confederation  Life  or  any  other 
entity  making  payment  with  respect  to 
Confederation  Life's  obligations  under 
the  GIC;  (3)  the  Plan  incurs  no  expenses 
or  interest  with  respect  to  the  Loan:  and 
(4)  repayment  of  the  Loan  is  waived  to 
the  extent  the  Loan  exceeds  the  GIC 
Proceeds. 

EFFECntfE  DATE:  This  exemption  is 
effective  as  of  February  1.  1993. 

For  a  more  compile  statement  of  the 
facts  aiKl  representations  supporting       , 
this  exemption,  refer  to  the  notice  of      j 
proposed  exemption  published  on  | 

February  10,  199.^  at  60  FR  6091. 

FOR  RmrXBR  MFOraiATXM  OONTACr: 
Ronald  Wiiiett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.l 
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Employee  Bene6t  Capital  Preservation 
Fund  of  Central  Fidelity  National  Bank 
(the  Fund)  Located  in  Richmond, 
Virginia 

iProhibited  Transaction  Exemption  95-30; 
Exemption  Application  No.  D-09905| 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  past  sale  by 
the  Fund  of  three  Guaranteed  Income 
Contracts  (the  GICs)  of  Confederation 
Life  Insurance  Company  to  Central 
Fidelity  Bank,  Inc.,  a  party  in  interest 
with  respect  to  the  Fund,  provided  the 
following  conditions  are  satisfied:  (1) 
the  sale  was  a  one-time  transaction  for 
cash;  (2)  the  Fund  received  no  less  than 
the  fair  market  value  of  the  GICs  at  the 
time  of  the  transaction;  (3)  the  purchase 
price  was  not  less  than  the  GICs' 
accumulated  book  values  (defined  as 
total  deposits  plus  interest  accrued  but 
unpaid  at  the  GICs'  stated  rates  of 
interest  through  the  date  of  sale,  less 
withdrawals)  as  of  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  30,  1995  at  60  FR  5730. 

EFFECTIVE  DATE:  This  exemption  is 
effective  on  December  29,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H  Lefkowitz  of  the  Department, 
telephone  (202)  219-«881   (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  .  this  31st  day 
of  March.  1995. 
Ivan  Strasfeld, 

Director  of  Exemption  Delerminnl  ions. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

|FR  Doc.  95-8394  Filed  4-5-95.  8:45  ami 

BILLINQ  COOE  4$10-2»-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-374] 

Commonwealth  Edison  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
18,  issued  to  Commonwealth  Edison 
Company  (The  licensee),  for  operation  of 
the  LaSalle  County  Station,  Unit  2, 
located  in  LaSalle  County,  Illinois. 

The  proposed  amendment  would 
revise  the  safety/relief  valve  (SRV) 
safety  function  lift  setting  allowable 
tolerance  band  from  ( -  3%  to  +1%)  to 
( -  3%  to  +3%)  and  include  as-left  SRV 
lift  setting  tolerances  of  (-1%  to+1%). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Section  50.91(a)(6)  of  Title  10  of  the 
Code  of  Federal  Regulations  specifies 
that  the  Commission  may,  where 
exigent  circumstances  exist,  allow  less 
than  the  30  days  for  public  comment. 
Exigent  circumstances  have  been  found 
to  exist  for  this  proposed  amendment. 
On  March  18,  1995,  with  LaSalle  Unit 
2  in  a  shutdown  condition  for  the 
current  refueling  outage,  the  licensee 


learned  that  two  of  the  six  SRVs  tcste<l 
had  lif^  settings  that  were  not  within  the 
current  tolerance  band  allowed  by  thi; 
technical  specifications.  This  resulted  in 
three  additional  SRVs  being  tested  and 
two  additional  SRVs  found  to  lift  at 
pressures  slightly  outside  the  existing 
tolerance  band.  "The  remaining  nine 
SRVs  are  required  to  be  tested  based  on 
the  current  technical  specifications. 
This  testing  would  involve  a  significant 
financial  cost,  the  collection  of 
approximately  11  person-rem  of 
radiation  exposure  by  plant  workers, 
and  a  delay  in  the  restart  of  Unit  2.  The 
histor>'  of  the  safety  relief  value  testing 
at  LaSalle  is  such  that  the  licensee  did 
not  anticipate  the  immediate  need  for  an 
increased  tolerance  band.  However,  as 
part  of  a  longer  range  plan  to  reduce  thi- 
number  of  SRVs  and  increase  the 
.allowable  lift  setting  tolerances,  the 
licensee  had  performed  much  of  thtr 
analyses  required  to  justify  the  proposed 
amendment  request.  On  March  27.  1995. 
the  licensee  decided  to  expedite  the 
SRV  lift  setting  technical  specification 
change  for  LaSalle  Unit  2.  The  licenset? 
completed  the  review  and  submitted  Ihi- 
request  on  March  31,  1995.  To  avoid  \hv 
radiation  exposures  and  restart  delays 
associated  with  testing  the  remaining 
nine  SRVs,  the  proposed  amendment 
would  need  to  be  issued  before  April  Z2. 
1995,  and  therefore  the  request  does  not 
afford  the  normal  30-day  comment 
period. 

Pursuant  to  10  CFR  50.91(a)(b)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amen<lment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commissions 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involvo  a 
significant  increase  in  the  probability  (ir 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysts  of  the  issue  of  no  significant 
hazards  consideration.  The  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  probability  of  an  accident 
previously  evaluated  will  not  increase 
as  a  result  of  this  change,  because  the 
only  change  are  the  tolerances  for  the 
SRV  opening  setpoints  and  the  speed  oi 


the  reactor  core  isolation  cooling  system 
(RCIC)  turbine  and  pump.  Changing  the 
maximimi  allowable  opening  setpoint 
for  the  SRVs  does  not  cause  any 
accident  previously  evaluated  to  occur, 
or  degrade  valve  or  system  performance 
in  any  way  so  as  to  cause  an  accident 
to  occur  with  an  increased  frequency.  In 
addition,  the  increased  speed  of  the 
RCIC  turbine  and  pump  are  within  the 
design  limits  of  the  system.  RCIC 
operability  and  failure  probabilities  are 
not  impacted  by  this  change. 

The  consequences  of  an  ASME 
overpressurizalion  event  are  not 
significantly  increased  and  do  not 
exceed  the  previously  accepted 
licensing  criteria  for  this  event.  GE  has 
calculated  the  revised  peak  vessel 
pressure  for  LaSalle  Station  to  be  1341 
psig,  which  is  well  below  the  1375  psig 
criterion  of  the  ASME  Code  for  upset 
conditions,  referenced  in  Section  5.2.2. 
CKerpressurization  Protection,  of  ihe 
Updated  Final  Safety  AnaUsis  Report 
(UFSAR).  and  NUREG-0519  (Safety 
Evaluation  Report  related  to  the 
operation  of  LaSalle  County  Station. 
Units  1  and  2.  March  1981).  and  Section 
15.2-4.  Closure  of  Main  Steam  Isolation 
Valves  (BWR)  of  NUREG-0800 
(Standard  Review  Plan). 

GE  has  also  performed  an  analysis  of 
the  limiting  anticipated  transient 
without  scram  (AT\VS)  event,  which  is 
the  main  steam  isolation  valve  (MSIV) 
closure  event.  This  analysis  calculated 
the  peak  vessel  pressure  to  be  1457  psig. 
which  is  well  below  the  1500  psig 
criterion  of  the  ASME  Code  for 
emergency  conditions. 

Per  NUREG-0519.  listed  above. 
Section  5.4.1  and  Technical 
Specification  4.7.3.b,  the  RCIC  pump  is 
required  to  develop  fiow  greater  than  or 
equal  to  600  gpm  in  the  test  flow  path 
with  a  system  head  corresponding  to 
reactor  vessel  operating  pressure  when 
steam  is  supplied  to  the  turbine  at  1000 
+20.  -80  psig.  Increasing  the  turbine 
and  pump  speed  ensures  these  criteria 
will  still  be  met  and  tiie  consequences 
of  an  accident  will  not  increase. 

Therefore,  there  is  not  a  significa.nt 
increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
creatte  the  possibility  of  a  new  or 
different  kind  of  acciden'  from  any 
accident  previously  evabaated. 

The  only  physical  changes  are  to 
increase  the  allowable  tolerances  for 
SRV  opening  setpoints  and  to  increase 
the  RCIC  pump  and  turbine  speeds. 
These  changes  do  not  result  in  any 
changed  component  interactions.  The 
SRVs  and  RCIC  will  still  provide  the 
functions  for  which  they  were  designed. 
Since  all  of  the  systems  evaluated  will 


continue  to  function  as  intended,  the 
proposed  changes  do  not  create  tfie 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
marein  of  safety. 

\\h\\e  the  calculated  peak  vessel 
pressures  loi  the  ASME 
overpressurization  event  and  the  MSIV 
closure  AT\VS  event  are  larger  than  that 
previously  calculated  without  the 
proposed  setpoint  tolerance  increases, 
the  new  peak  pressures  remain  far 
below  the  respective  licensing 
acceptance  limits  associated  with  these 
events.  These  licensing  acceptance 
limits  have  been  previously  evaluated  as 
providing  a  sufficient  margin  of  safety. 
For  other  accidents  and  transients,  the 
increased  setpoint  tolerances  have  a 
negligible,  if  any.  effect  on  the  results, 
so  the  margin  of  safety  is  preserved. 

Based  on  ihe  this  review,  it  appears 
that  the  three  standards  of  10  CFR 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  Normally,  the 
Commission  will  not  issue  the 
ainendnient  until  the  expiration  of  the 
15-day  notice  period.  However,  should 
circumstances  change  during  the  notice 
period,  such  that  failure  to  act  in  a 
timely  wa>  would  result,  for  example. 
in  derating  or  shutdown  of  the  faciiitv. 
the  Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  rttay  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U'S 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Registernotice.  Written 
comments  mav  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Man,'land.  from  7:30  a.m.  to  4:15  p.m. 


Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  N\V., 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  8,  1995,  the  licensee  mav  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  ivhose  interest  mav  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  WTitten  request 
for  a  hearing  and  a  petition  for  leave  to 
inten  ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission  s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  part  2.  interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman^ 
Building.  2120  L  Street,  N\V., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Public 
Librar\-  of  Illinois  Valley  Communitv 
College.  Rural  Route  No.  1,  Oglesbv. 
Illinois  61348.  If  a  request  for  a  hearing 
or  petition  for  leave  to  inter\ene  is  filed 
by  the  above  date,  the  Commission  or  an 
A.tomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safetv  and 
Licensing  Board  Panel,  wiii  rule  on  the 
request  and.  or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
o.'der. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\ene  shall  set 
forth  wuh  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  bv  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors  (1)  Thf  ndture  of  the 
petitioner  s  right  under  the  .\ct  to  be 
made  a  partv  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fina.ncial.  or  other  interest  in 
the  proceeding;  and  (3J  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspeclfs)  of  th? 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
.\ny  person  who  has  filed  a  petition  for 
leave  to  inter\ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
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prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  interv  ene  become 

f)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issOe  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary'  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  .Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  N\V..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra,  Director.  Project  Directorate 
III-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  US  Nuclear  Regulatorv 
Commission,  Washington.  DC  20555. 
and  to  Michael  I  Miller.  Espire;  Sidley 
and  .Austin.  One  First  National  Plaza. 
Chicago.  Illinois  60690.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31.  1995. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC,  and  at  the 
local  public  document  room,  located  at 
the  Public  Librarv'  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Oglesby.  Illinois  61348. 

Dated  at  Rockviile.  Man  land,  this  4;h  day 
of  .April  1995. 

For  the  Nuclear  Reguiatorv  Con-.n:ssion. 
William  D.  Reckley, 

Project  Manager.  Project  Directorate  111-2. 
Division  of  Reactor  Projects — ///  A',  Office  of 
S'uclear  Reactor  Regulation. 
(FR  Doc.  95-8575  Filed  4-5-93:  843  am) 
BILLINQ  CODE  7S90-41-M 


[Docket  No.  50-416] 

Entergy  Operations,  Inc.  (Grand  Gulf 
Nuclear  Station  Unit  1);  Exemption 

I 

Entergy  Operations,  Inc..  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-29.  which 
authorizes  operation  of  the  Grand  Gulf 
Nuclear  Station.  Unit  1.  The  operating 
license  provides,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  and  hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  at  the  Hcensee's  site  in  Claiborne 
County,  Mississippi. 

II 

Title  10  CFR  73.55.  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage.  "  paragraph  (a),  in 
part,  states  that  "The  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety  ' 

10  CFR  73.55(d),  'Access 
Requirements,  "  paragraph  (1).  specifies 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  10  CFR 
73.55(d)(5)  requires  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i  e..  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *   •   •" 

The  licensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site. 

.An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
conuactors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  October  24, 1994.  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5)  for  this  purpose. 
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III 

Pursuant  to  10  CFR  73.5.  "Specific 
exemptions."  the  Commission  may. 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  propertv  or  the 
common  defense  and  security,  and  are 
olhenvise  in  the  public  interest. 

Pursuant  to  10  CFR  73  55.  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  employee  and  contractor 
identification  badges,  coupled  with 
their  associated  access  control  cards,  are 
issued  and  retrieved  on  the  occasion  of 
each  entry-  to  and  e.xit  from  fhe 
protected  areas  of  the  Grand  Gulf  site 
Station  security  personnel  are  required 
to  maintain  control  of  the  badges  while 
the  individuals  are  offsite.  This  practice 
has  been  in  effect  at  the  Grand  Gulf 
Nuclear  Station,  Unit  1  since  the 
operating  license  was  issued.  Security 
personnel  retain  each  identification 
badge,  as  well  as  the  associated  access 
control  card,  when  not  in  use  by  the 
authorized  individual,  within 
appropriately  designed  storage 
receptacles  inside  a  bullet-resistant 
enclosure.  An  individual  who  meets  the 
access  authorization  requirements  is 
issued  an  individual  picture 
identification  card  and  an  individual 
access  control  card  which  allows  entry 
into  preauthorized  areas  of  the  station. 
While  entering  the  plant  in  the  present 
configuration,  an  authorized  individual 
is  "screened  "  by  the  required  detection 
equipment  and  by  the  issuing  security 
officer.  Having  received  the  badge,  the 
individual  proceeds  to  the  access  portal, 
inserts  the  access  control  card  into  the 
card  reader,  enters  a  personal 
identification  number  (PIN),  and  passes 
through  the  turnstile  which  unlocks  if 
the  preset  criteria  are  met.  Once  inside 
the  station,  the  individual's  PIN  is  not 
required  in  order  to  further  utilize  the 
access  authorization  card. 

This  present  procedure  is  labor 
intensive  since  security  personnel  are 
required  to  verify-  badge  issuance, 
ensure  badge  retrieval,  and  maintain  the 
badges  in  orderly  storage  until  the  next 
entr)-  into  the  protected  area.  The 


regulations  permit  employees  to  remove 
their  badges  from  the  site,  but  an 
e.xemption  from  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  offsite  instead  of  returning 
them  when  e.-uting  the  site. 

Under  the  proposed  system,  all 
individuals  authorized  to  gain 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  w-ilh  their  badge 
number.  Since  the  hand  geometrv  is 
unique  to  each  individual  and  its 
application  in  the  entry  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  e.xemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  verif\-ing  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balance 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  will  remain  as 
well.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
bullet-resistant  structure  in  order  to 
assure  his  or  her  ability  to  respond  .or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  e.xceeds  the  present  verification 
methodology's  capability  to  discern  an 
individual's  identity.  Unlike  the 
photograph  identification  badge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry. 
The  unique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
database.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  those 
of  the  "signature"  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessarv'  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  offsite,  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  The  system  of  identification 
badges  coupled  with  their  associated 


access  control  cards  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area.  .Addition  of  a 
hand  geometry  biometrics  system  will 
provide  a  significant  contribution  to 
effective  implementation  of  the  security 
plan  at  each  site. 

IV 

For  the  foregoing  reasons,  p-arsuant  to 
10  CFR  73.55.  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  mept  "the 
same  high  assurance  objective."  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent  "  to  that  which  would  be 
provided  by  the  regulation. 

.Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  an  e.xemption  is  authorized  by  law. 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Entergy  Operations.  Inc.  an 
exemption  from  those  requirements  of 
10  CFR  73.55(d)(5)  relating  to  the 
returning  of  picture  badges  upon  exit 
from  the  protected  area  such  that 
individuals  not  employed  by  the 
licensee,  i.e.,  contractors,  who  are 
authorized  unescorted  access  into  the 
protected  area,  can  take  their  badges 
offsite. 

Pursuant  to  10  CFR  51  32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  16683), This 
e.xemption  is  effective  upon  issuance. 

Dated  at  Rockviile.  Manland.  this  31s!  dav 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  Adensam, 

AcUng  Director.  Di'.ition  of  Reactor  Projects — 
///  A',  O^ice  of  Suclmu  !H»octor  Regulation. 
IFR  Doc  95-8452  FlW  4-V-«5.  8  45  ami 
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[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York,  (Indian  Point  Nuclear  Generating 
Unit  No.  3);  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  .No.  DPR-64. 
which  authorizes  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
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hk).  3  (IPS).  The  lirenRe  pravidiMi,  amon]^ 
olh«r  things,  that  the  licensee  is  subjfltTl 
to  aii  niies,  re^uiations,  and  orders  of' 
the  Nuclear  R»>^iilatory  C^^jmmis.sion  (Iht 
C  ominissiiun)  now  or  hereafter  in  effect 
The  laiiiilv  f.onsjsts  of  a  pressurized 
water  rfl8t:lui  ttl  the  licensee's  site 
ir)c:ated  in  Wrstt  he.«!ter  Countv   New 
York 

II 

By  It  tiei  daUci  Mari.h  15,  jyHf.  ilj^ 
liLenRee  requested  to  modify  aji  evistii:^ 
exemption  from  the  lequirtjnieiits  of  10 
CFR  Part  50.  Appendix  R.  Sft  tjon  III.) 
whi«:h  had  b«,'«n  issued  by  tho  NRC:  on 
January        l-tH7  Seclmn  111.)  specifies 
f  niergexiLji  lightinf;;  requirements  fur 
uperation  of  sale  shutdown  r^uipment 
and  in  access  and  Pf;re&s  routes  thereto 
The  January  17,  1987,  exnin})tjon 
allowed  use  of  permanently  inbtaJted 
set  unty  lighting,  in  place  of  pjneigeiu:y 
lighting  a.s  speiijfied  in  Section  111.),  for 
access  and  egress  to  the  Appendix  R 
diesel  generaiui  which  is  Ifx  hted  in  th« 
outside  yard  area. 

During  a  programmatic  review  dI  the 
Appendix  R,  compliance  strategy  <*t  IP'A 
the  Jicensee  identified  that  uertfiin 
operator  actions,  which  bud  not  lie 
included  in  llie  previous  Appendix  R 
compliance  strategy,  were  needed 
These  additional  operator  actions  were 
in  the  outside  yardarea  at  the 
condensate  storage  tank  (C'ST).  refueling 
water  storage  tank  IRWST),  und  backup 
service  water  pump  platform  Thus,  in 
acctonlance  with  Appendix  R,  Se«:tion 
111  )  emergency  lighting  would  be 
required  for  the.se  additional  Hre<is  A^ 
such,  the  licensee's  March  15,  1995 
letter  requested  modification  of  the 
January  7,  19H7  exemption  to  extern) 
the  use  of  sncurily  lighting  in  the 
outride  yard  an-a  to  include  the  tST 
RWJjT,  and  bar  k  up  servite  watei 
platform 

iir 

Pursuant  tu  lUClFR  5U  li:,  th» 
Commission  may,  upon  applicatujK  by 
any  interested  person  or  upon  its  own 
initicitive,  grant  exemptions  fioni  the 
requirements  of  10  CFR  P,^rt  .')0  when  (1 ) 
the  exemptions  aie  authnrizrd  hy  law. 
will  not  present  an  undue  risk  to  publn 
health  and  safety,  and  are  consistent 
with  the  common  deft-n-se  mid  s(<(  nrity 
and  12)  when  special  f:ircumstances  aiv 
present  as  set  forth  in  10  CFR 
f)012(a)(2). 

Section  111  Jol  10  CFR  Pail  Stj 
Appendix  K.  requires  that  eniergcin  y 
ligflting  units  with  at  least  an  H-hour 
battery  power  supply  shall  be  provided 
in  ail  areas  needed  for  operation  of  saf^ 
shutdown  eipiipment  and  in  att^ss  and 
egress  routes  theretn  By  leftei  deteii' 


)une  14,  1985,  the  licensee  applied'fbr 
an  exemption  to  the  requirements  of 
Section  III.J,  to  allow  use  of 
permanently  installfed  security  lighting 
ftir providing  an  illuminated  access  and 
egress  route  to  the  Appendix  R  diesel 
generator  which  is  located  in  the 
outsiile  yard 

As  justification,  the  licensee  indicated 
that  the  yard  area  lighting  for  access  and 
egress  to  the  Appendix  R  diesel 
generetor  was  already  part  of  the 
secupjiy  lighting  system  As  sucii, 
illumination  is  provided  m  accordam  t 
with  10  CFR  73  .SSIcJl.-i),  The  security  . 
lighting  system  is  powered  by  a 
dedicated  propane  ptiwereH  •.••■neratoi 
which  operates  in  the  eve:.  ■>;  .i  loss  ot 
power  to  the  security  system  and  this 
generator  is  physically  separated  froni 
the  plant;  therefore,  an  Appendix  R  fire 
scenario  will  not  affect  operation  of  the 
security  backup  generator  supply  In 
addition,  the  security  backup  generatoi 
has  a  sufficient  cap<jcity  and  ftiel  supply 
to  power  the  outside  yard  lighting  for 
the  requisite  8-hour  time  period'.  The 
licensee  concluded  that  the  security 
lighting  system  was  highly  reliable  and 
as  such,  installrttion  of  the  battery- 
powered  lights,  a.s  required  by  Sei lion 
ill  I,  would  not  enhance  the  safe 
shutdown  capability  at  1P3 

The  NRC  stefT  agreed  with  the 
te4:hnic8l  justification  presented  in  tht 
licensee's  June  14,  1985,  letter,  and 
issued  an  Exemption  from  the 
requirement  of  Section  IH  j.  for  access 
and  egress  to  the  Appemlix  R  diesel 
geneiator  In  the  licensee's  March  l.'S 
199.5,  letter,  the  same  tcrhnic:al 
lustificatinn  is  presented  for  u.se  ul 
fiermanently  installed  se<:urity  lighting 
in  lieu  of  battery-powered  lights,  as 
required  by  Section  III  I,  for  three 
additional  areas  in  the  outside  yard 
These  additional  areas  were  a  result  oi 
a  reassessment  of  th(  IP3  Appendix  R 
I  nmpliance  strategy.  Tht?  areas  and  the 
operator  actions  needed  in  each  area  ar« 
iis  follows. 

(1)  Condensate  Storage  Tank  The 
operators  would  verify  tank  level  at  tht 
local  indicalnr  and  during  sub-frec/ing 
w(!athpr  Plight  ne«'d  to  plat  c  portable 
heaters  in  the  area  to  mainl;oii  level 
Hidicator  operable 

(2)  Refueling  Wstei  Stoi.igt  1d):k  The 
tiperntors  would  ven^  tank  level  at  the 
local  imlicator  nrd  durmg  sub-fieezing 
weather  might  need  to  place  portable 
he.iters  in  the  area  to  maintain  level 
mdictitor  (operable 

13)  Bufkup. Service  Water  Pumps:  The 
opuLitors  would  Uianually  backlfush  the 
strainers 

The  licensee  has  confirmed  that  the 
technical  justiflcaiion,  which  wa»alsc 
the  b»«ifl  for  the  January  17   1<1P7 


exemption  is  still  valid.  The  licensee 
has  also  confiimed  thai  the  security 
lighting  system  .still  achieves  the 
underlying  purpose  of  the  rule  in  thatn* 
provides  adequate  illumination  to 
perform  all  Appendix  R  requireil 
activities  in  the  outside  yard  fnr  a 
period  of  at  least  8  hours  and  is  not 
impacted  by  fires  in  other  areas  of  the 
plant  for  which  Appendix  R  fires  need 
to  he  ( <,nsidered 

IV 

Accoidingiy  the  Couuiussuui  has 
determined,  pursuant  to  10  CFR  50  Iz 
that  (1)  the  Modified  Exemption  as 
iiesiiiU^d  in  Section  Hi  is  aulhuriZrCd  by 
law,  will  not  endangei  life  or  pn^ipertv 
iiiiil  is  otherwise  in  the  public  intamst 
and  (lii)  special  laix-umstances  exist 
pursuant  to  10  C;FR  30.12|a)(2)(ii),  lu. 
that  application  nf  the  regulation  in 
these  ]iiirii(  ular  ciniiimstances  is  not 
necessarv  to  aciiiove  the  underlying 
purpose  of  the  rule 

Therefore,  the  Ciiinmissioi)  hemby 
grants  the  fullowing  Modification  tn  mii 
Exemption  of  January.  17,  1987 

11)  The  Exemption  fixim  the 
loquirement  of  10  CFR  Port  50, 
Appendix  J,  Section  Hi.),  issued  to  the 
Power  Authority  of  the  State  of  New 
York  on  )anuary  17,  1987,  remains  in 
effect.  The  Power  Authority  of  the  State 
of  New  York  is  also  exempt  from  the 
rt-quirement  of  10  CFR  Part  50 
Appendix  ).  Section  lll.)t  to  the  exleul 
that  security  lighting  in  the  outside  vaiil 
area  can  lie  used  in  lieu  of  the 
emergen*  y  lighting  as  specified  in 
Section  III  J,  at  the  following  additional 
locations  in. the  outside  yard  area 

— The,  (ioudenstite  Storage  Tank  Arn.i 

— The  Refueling  Water  Sloragn  Tank 
Area 

—The  Backup  S?rvu:t  Watei  Piiniji 
Strainer  Area 

Pursudiii  to  10  CFR  51.3;i.  the 
C;ommission  has  determined  that  ihi- 
granting  of  'his  Modified  Exemption 
will  have  no  significant  impatl  on  the 
quality  nl  the  hum;ui  environment  IfiO 
FR  15'.)'J4). 

This  Hixenipiion  i>^  effective  upon 
issuance 

Dal«il  .11  KiM-kviltH.  Marvldiul,  Itoh  ;<:>nt>  <l<iy 
ot  .Man  h  IM^?. 

For  tliH  Nuclear  Hegulatury  (jumiuiiisioii 

Stevrn  A.  VarRa, 

D/r«  fiT  Division  of  Hencior  Prefect!,— If II 

Officit  of  .ViirlHar  Reaclnr  Regtilation 

jFR  no(    <1.-,-fl-»53  Filferf  4-.t-!)f):  fl■4^  am|: 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Country  .Allocation  of  the  Tariff-Rate 
Quota  for  Certain  imported  Sugars, 
Syrups,  and  Molasses 

AQENCV:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  TTOtice  of  the  country-by- 
country  allocations  of  the  tariff-rate 
quota  for  certain  imported  sugars, 
syrups,  and  molasses  established  for  the 
period  Jamiarj'  1. 1995,  through 
September  30, 1995.  The  new 
allocations  replace  the  allocations 
previously  tnade  for  the  period  of 
August  1, 1994,  through  September  30, 
1995 

EfFECTlVE  OA.TE:  January  1,  1995. 

AODOESSES:  Inquiries  may  be  mailed  or 
delivered  to  Tom  Hushek,  Senior 
Econoraist,  Office  of  Agricultural  Affairs 
(Room  421),  or  to  Daniel  Brinza,  Senior 
Advisor  and  Sfiecial  Counsel  for  Natural 
Resources,  OfBce  of  tiie  General  Counsel 
(Room  223);  Office  of  the  United  States 
Trade  Representaltive.  600  Seventeenth 
Street.  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hushek,  Office  of  Agncultural  Affairs, 
202-395-6127.  or  E>aniel  Brinza.  Office 
of  the  General  Counsel,  202-395-7305. 

SUPPLEMENTARY  JMfORMATtON : 
PresideiUial  Prodamation  No.  6763  of 
December  23. 1994  est^lished  a  tariff- 
rate  quota  lor  certain  sugars,  syrups,  and 
molasses  eOective  January  1, 1995,  to 
implement  the  Uruguay  Kound 
Agreements  approved  by  the  Congress 
in  the  Uruguay  Round  Agreements  Act 
(URAA)  (P.L.  103-465).  This  tariff-rate 
quota  replaced  the  tariff-rate  quota  that 
had  beea  in  eBeci  .previously. 
Presidential  PnxHamation  No.  6763  also 
provided  an  additional  amount  uixier 
the  tariff-rate  quota  for  the  period 
January  1  through  September  30,  1995, 
of  6.0GHQ  aetric  tons,  raw  rahie,  of 
refined  sugars  originating  in  Canada. 
Presidential  F^roclamation  No.  6763 
also  delegatod  to  tihe  United  States 
Trade  ftepreseatdbve  (US1K)  the 
Presiderfl's  arrthority  under  section 
404(d)(3)  of  the  URAA  09  U-S.C.  3601) 
to  allocate  theiii-quotaqiiantityofa 
tariff-ia(te  i^fucAa  for  any  agricultural 
product  amcmg  supplying  countries  or 
customs  areas  aad  to  modify  Any 


al  locatiwn  «s  the  Piesidmt  determines 
appropriate. 

Since  the  tariff-rate  quota  established 
by  ftwsidential  Proclamertion  No.  6763 
replaced  the  previous  tariff-rate  quota, 
USTR  is  providing  notice  of  the 
allocation  of  the  new  tariff-rate  quota  for 
the  quota  period  January  1, 1995, 
through  September  30, 1995. 


Notice 


The  in-quota  quantity  of  the  tariff-rate 
quota  /or  su2.=".rs,  syrups  and  molasses 
entered  under  subheading  1701.11.10. 
1701.12.10.  1701.91.10. 1701.99.10. 
1702.90.10  and  2106.90.44  forthe 
period  of  January  1  throi^  September 
30,  1995.  is  allocated  to  each  of  the 
following  countries  and  customs  areas 
in  an  amount  equal  to  the  remaining 
quantity  available,  if  any.  from  the 
allocation  for  that  country  or  area  for  the 
quota  period  that  began  October  1, 1992, 
plus  the  remaining  quantity  available,  if 
any,  from  its  allocation  forthe  quota 
period  which  began  on  August  1.  1994: 


Argentina.  Australia,  Barbados. 
Belize.  Bolivia,  Srazil.  Columbia,  Congo, 
Costa  Rica.  Cote  d'lvoire,  Dominican 
Republic,  Ecuador.  El  Salvador,  Fiji, 
Gabon,  Guatemala.  Guyana.  Haiti, 
Honduras,  India,  Jamaica.  Madagascar, 
Malawi,  Mauritius,  Mexico, 
Mozambique.  Nicaragua.  Panama,  Papua 
New  Guinea.  Paraguay,  Peru, 
Philippines,  St.  Kitts  and  Nevis,  South 
Africa.  Swaziland,  Taiwtui.  Thailand, 
Trinidad  and  Tobago.  Uruguay,  and 
Zimbabwe 


The  allocations  for  the  quota  period 
that  began  October  1,  1992,  were 
announced  by  USTR  on  August  27, 
1992,  and  adjusted  by  USTR  as 
announced  on  July  1. 1993.  Tiie 
allocations  for  the  quota  period  v\-hich 
began  on  August  1. 1994.  were 
armounced  by  USTR  on  August  11. 
1994. 


Signed  al  Washington.  DC,  on  March  24, 
1995. 


Micbael  lUntec. 

United  States  Trade  Bepresetitative. 
(FR  Doc.  95-6476  Filed  4-5-95;  8:45  amj 
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SECURITICS  AMD  €XCM  AWGE 
COMIMlSStON 

[Release  No.  34-35556;  Rle  No.  SR-CHX- 
94-M] 

Self-Regulatory  Organizartions; 
Chicago  Slock  Exchange, 
Incorporated;  Order  Grantif>g  Approval 
to  Proposed  Rule  Change  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Atnendment 
No.  3  to  Proposed  Rtfle  Change 
Relating  to  Excfusive  Issues 

Masch  31,  1995 

I.  Introduction 

On  November  10, 1994,  the  Chicago 
Stock  Exchange.  Incorporated  ('  CHX" 
or  "Exchange"  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-^  thereunder,^  a  proposed  rule 
change  to  impose  additional 
requirements  and  prohibitions  on 
specialists,  and  others  associated  with 
specialists  units,  registered  in  exclusive 
issues.  On  January  4,  and  9.  1995,  the 
Exchange  submitted,  respectively. 
Am.endments  Nos.  1  and  2  to  the 
proposed  rule  change.^ 

The  proposed  rule  change  was 
published  for  conuaent  in  Securities 
Exchange  Act  Release  No.  35233  {(an. 
16,  1995),  60  FR  4651  (Jan.  24, 1995).  No 
comments  were  received  on  the 
proposal.  On  March  29,  1995,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  3  to  the  proposed  rule 
change.'  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  3,  on  an  accelerated 
basis. 

II.  Description  of  the  Proposal 

Currently,  the  Exchange  Rules  impose 
only  a  general  prohibition  on 
specialists,  who  are  prohibited  from 
effecting  purchases  or  sales  of  any 
security  in  which  the  speciahst  is 
registered,  unless  such  dealings  are 
reasonably  necessary  to  permit  such 
specialist  to  maintain  a  fair  and  orderly 
market.  5  The  Exxiiange  proposes  a  new 
rule.  Article  XXX.  Rule  23.  to  impose 
additional  requirements  and 


M5U.S.C.  78sCb)UJ.(198a). 

2 17  CFS  240.19l>-4il9Mj 

3  See  leners  fiMn  Oavi^  Siaofl.  iFdiir\  ft  Lardner. 
to  Amy  Bilbiia.  SBC,  elated  Qecsmber  29.  1994;  and 
to  Gien  Barreatine.  SBL.  dated  .januar\  S.  199S. 
AmeD^ment  ttiot.  taMl2<Ba<ien«o-sabstantiv-e 
changes  te  the  prnprnmL 

*See letter  from  Oavvd  Susoft.  Fcriev  ft  l.ardDer. 
to  Glen  Barventinc SEC  4a ted  Marcii  28.  IMS.  Soe 
inEra  xiate  titra  dem  ^^liBP  of  Amemtugill  No.  3. 

'  See  Chicaec  StecAtKohange  Cunfr.  Artrcte 
XXX.  Rule  9.  (CX;H)  1 1929. 
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prohibitions  on  speciaHsts,  and  certain 
others,  where  specialists  are  registered 
in  exclusive  issues.*  Specifically,  the 
proposed  rule  prohibits  specialists,  co- 
specialists,  or  other  associated  persons, 
officer,  directors,  partners,  or  employees 
of  specialist  units  registered  in  an 
exclusive  issue  from  engaging  in  any 
business  transaction  with  the  issuer  of 
the  exclusive  issue.' 

The  proposed  rule  also  prohibits 
certain  specific  dealings  by  specialists 
in  exclusive  issues  without  the  prior 
approval  of  the  floor  officials.  For 
example,  a  purchase  at  a  price  above  the 
last  sale  in  the  same  session  or  a 
proposed  transaction  involving  a  price 
movement  of  V2  point  or  more  are  not 
to  be  effected  except  with  the  prior 
approval  of  two  floor  officials. 
Moreover,  the  proposed  rules  makes  the 
"equalizing"  exemption  in  paragraph 
(e)(5)  of  SEC  Rule  lOa-1  unavailable  for 
specialists  and  market  makers  when 
selling  short  an  exclusive  issue.* 

Finally,  the  Exchange  will  provide 
specialists  who  are  registered  in  issues 
that  are  not  traded  on  the  New  York  or 
American  Stock  Exchanges  or  Nasdaq/ 
NMS  with  a  statistical  report  on  a 
monthly  basis  containing  data  for  trade 


*  An  "exclusive  issue"  is  defined  in  the  proposed 
rule  as  the  stock  of  any  company  traded  on  the 
Exchange  not  otherwise  traded  on  the  Nnw  York  or 
American  Stock  Exchanges  or  Nasdaq/MNS,  and, 
where  there  exists  another  market  for  such  issue  the 
Exchange  has  executed  15%  or  more  of  the  volume 
in  the  issue  during  the  three  previous  months. 
Amendment  No.  3  amended  the  definition  of 
"exclusive  issue,"  to  include  issues  where  the 
Exchange  has  executed  25%  or  more  of  the  volume 
In  the  issue  during  the  three  previous  months  rather 
than  25%  or  more  of  the  transactions  in  the  issue. 
In  Amendment  No.  3,  the  Exchange  noted  that, 
currently,  14  issues  that  are  not  traded  on  the  New 
York  or  American  Stock  Exchanges  or  Nasdaq/NMS 
are  traded  on  the  Exchange  and  assigned  to 
specialists.  Of  these  14  issues,  the  Exchange  trades 
more  than  25%  of  the  volume  of  7  issues  and  less 
than  4%  in  7  issues.  See  letter  from  [)avid  Kusoff. 
Foley  &  Lardner,  to  Clen  Barrentine,  SEC,  dated 
March  28,  1995. 

'The  term  "business  transaction"  is  intended  to 
be  interpreted  broadly  to  include:  loans,  purchase 
of  assets  from  the  issuer,  and  acquisition  of  any 
beneficial  ownership  of  shares  of  such  issuer. 

•17CFR240  10a-l(e)(5).  Rule  lOa-1  generally 
prohibits  persons  from  effecting  a  short  sale  or  a 
registered  security  (a)  below  the  price  of  the  last 
sale,  or  (b)  at  such  price  if  it  is  lower  than  the  last 
sale  at  a  different  price.  The  exception  provided  for 
in  paragraph  (e)(5]  permits  registered  specialists  or 
registered  exchange  market  maker  (or  a  third  market 
maker  for  its  own  account  over-the-counter)  to 
effect,  for  their  own  account,  a  sale  (a)  at  a  price 
equal  to  or  above  the  last  sale,  or  (b)  at  a  price  equal 
to  the  most  recent  offer  communicated  for  the 
security  by  such  registered  person  if  such  offer, 
when  communicated,  was  equal  to  or  above  the  last 
sale.  In  addition,  the  Rule  expressly  provides  that 
an  exchange  may  prohibit  its  registered  specialists 
and  market  makers  from  availing  themselves  of  the 
exemption  if  the  exchange  determines  that  such 
action  is  necessary  or  appropriate  in  its  market,  in 
the  public  interest,  or  for  the  protection  of 
investors. 


and  share  volume  of  each  issue.  The 
specialists,  therefore,  will  be  able  to 
determine  whether  additional 
requirements  and  prohibitions  of  Rule 
23  have  been  triggered. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).'  The  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  the  rule 
change  will  benefit  investors  by 
eliminating  a  potential  conflict  of 
interest  between  specialists  registered  in 
exclusive  issues  and  issuers  of  such 
securities.  Because  business 
transactions  between  specialists  and 
issuers  may  exert  an  improper  influence 
over  specialists,  the  proposed  rule 
explicitly  prohibits  these  types  of 
transactions  as  to  specialists  registered 
in  exclusive  issues.  The  Commission 
believes  that  the  proposed  rule  would 
be  in  the  interest  of  the  investing  public 
because  it  sets  a  standard  higher  than 
the  Exchange  Rules  currently  provide 
for  specialists,  and  others  associated 
with  specialist  units,  registered  in 
exclusive  issues.'" 

At  the  present  time,  the  Commission 
believes  that  the  limitation  of  the 
proposed  rule's  prohibition  to  exclusive 
issues  is  appropriate.  Exclusive  issues, 
as  defined  by  the  proposed  rule,  would 
exclude  only  those  issues  that  are  traded 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  American  Stock 
Exchange,  Inc.  ("Amex"),  or  Nasdaq/ 
NMS,  or  where  the  Exchange  is  making 
a  de  minimis  market  for  the  security. 
Where  the  Exchange  is  the  primary 
market  for  an  issue,  the  Exchange 
specialists  would  have  more  of  an 
opportunity  to  manipulate  the  market 
for  the  security  and  abuse  the  specialist 
position.  Such  a  situation  is  less  likely 


'ISU.S.C.  78f(b)(1988). 

'"The  Commission's  review  of  the  rules  of  the 
regiotul  exchanges  indicates  that  only  the  Boston 
Stock  Exchange,  Inc.  ("BSE")  has  a  similar  business 
transaction  prohibition  on  equity  specialists.  See 
Boston  Stock  Exchange  Guide,  Chapter  XV.  Section 
II.  (CCH)  1 2149.  The  Rules  of  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx")  prohibit  only  option 
specialists  from  conducting  business  transactions 
with  an  issuer  of  a  security  underlying  an  option 
in  which  the  specialist  is  registered.  See 
Philadelphia  Slock  Exchange  Cuidf.  rulp  102.')|a|. 
(CCH)  13023. 


to  occur  in  an  issue  that  is  also  trading 
on  the  NYSE,  Amex.  or  Nasdaq/NMS.  or 
where  the  Exchange  specialist  is  making 
a  de  minimis  market  for  a  security." 

Moreover,  the  Commission  finds  good 
cause  for  approving  Amendment  No.  3 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Exchange's  original  proposal  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received. '^  Amendment 
No.  3  alters  the  definition  of  an 
exclusive  issue.  Under  the  amended 
definition,  the  Exchange  must  have 
executed  15%  or  more  of  the  volume  in 
a  particular  issue  during  the  three 
previous  months  for  a  security  to  qualify 
as  an  exclusive  issue  rather  than  25%  or 
more  of  the  transactions  as  originally 
proposed.  The  Commission  believes  that 
a  threshold  based  upon  the  volume  of 
shares  executed  rather  than  upon  the 
number  of  transactions  is  unlikely  to 
alter  the  number  of  specialists  affected 
by  the  proposed  rule.  Moreover,  to  the 
extent  a  threshold  based  upon  volume 
would  have  such  an  effect,  the 
Commission  believes  that  the  lower 
numerical  percentage  is  likely  to 
provide  a  sufficient  cushion  to  offset 
any  decrease  in  the  number  of 
specialists  that  otherwise  would  be 
affected  by  the  proposed  rule. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V. 
Washington.  DC  20549.  Copies  of  th»' 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 


■  ■  The  Commission,  however,  does  not  dismis.s 
the  possibility  that  there  may  arise  a  situation  in  the 
future  where  it  would  be  appropriate  to  extend  the 
prohibition  of  the  proposed  rule  to  all  specidlists 
regardless  of  the  issues  in  which  they  are  registered 
Although  the  15%  threshold  provides  a  benchmark 
for  determining  when  the  Exchange  is  a  primary 
market  for  a  security,  it  may  become  appropriate  <ii 
some  point  to  impose  the  prohibition  on  all 
specialists  because  of  the  difficulties  with 
monitoring  exclusive  issues  through  the  use  of 
historical  data  and  the  potential  manipulating  the 
volume  of  trading  to  avoid  the  prohibition. 

"  Sfle  Securities  Exchange  Act  Release  No.  35233 
(Ian.  18.  1995).  60  FR  4651  (Ian.  24,  1995). 


available  for  inspectioQ  and  copying  at 
theCommissiDn's  Public  Reference 
Section,  490  Fifth  Street.  NTV., 
Wasfhington,  TXI 20549.  Copies  of  such 
filing  wiD  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  AD  submissions 
should  refer  to  File  No.  SR-CHX-94-22 
and  should  be  siAmitted  "bv  April  27, 
1995. 

CondnsioB 

It  is  therefore  ordered,  pursuant  to 
Section  tStbJti)  of 'ftie  Act,"  that  the 
proposed  rule  tiiange  tSR-CHX-94-22) 
is  aprpTOved. 

For  the  CtmuBtssaon.  b^the  Division  of 
Market  Regulatioa.  pursuant  to  delegated 
authority."" 

Margaret  U.  McFariand. 
Deputy  Secretary. 
|FR  Doc  a5-«491  Filed  4-5-95i;  6:45  am] 

KLUNG  COK  «»4»-»1-ll 


[Release  No.  34-35554;  File  No.  SR-CHX- 
94-26] 

S«lf-Regutatory  Organizations;  The 
Chicago  StocX  Exchange, 
Incorporated;  Order  Approving 
Proposed  Rule  Change  Retatmg  to 
ImplemefTta^n  of  a  Three-Day 
Setttemeot  Standard 

.March  31.  J99S. 

On  Ntwember  30, 1994.  the  Chicago 
Stock  Exchange.  Incorporated  ("CMX") 
filed  a  proposed  rule  change  (File  No. 
SR-CHX-94-2&)  with  the  Securities  arvd 
Exchange  Commission  (^Ckmrniission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  On  December  14,  1994,  CHX 
filed  an  anaendment  to  the  proposed 
rule  change.^  Notice  of  the  proposal  was 
piiblished  in  the  Federal  Register  on 
January  4,  1995,  to  solicit  comments 
firom  interested  persons.  ^  The 
Commission  received  one  vmtten 
Conunent.^  As  discussed  below,  this 
order  Approines  the  proposed  rule 
change. 

I.  Deflcnption 

In  October  1993.  the  Commission 
adopted  ilule  lSc6-l  under  the  Act 


' '  15  n.S.C.  78sM21  I19B8). 

"17trR  200.30-3(Al(l2)  (1994). 

'15  U.S.C.  78s(b)(1988). 

^  Letter  From  David  Koaoff.  foley  &  Lardner.  to 
Christine  SibiMe.  Seniej'  Atlomey.  Office  of 
Securities  Pr«08«.sing,  division  of  Market 
Regulation.  Cammt«sion(Qecember  16.  19941. 

^Securities  Bxchan^  Act  iislease  No.^5155 
(December  Z7.  t9»4>). fie  FR«1 7. 

♦  I.elt8r  from -P.  Howard  EiieliHein,  President. 
Electronic  Settlements  t^rovp,  Themson  Trading 
Services.  Inc..  M>  JonafhanC  K«tz.  Secretary. 
Cummisoinn'^BnBary  25. 1995). 


which  will  become  effective  ^ne  7, 
1995.5  Tbe  j^le  establishes  three 
business  days  after  the  trade  date 
("T+31,  instead  of  five  business  days 
("T4-5*1.  as  the  Standard  settlement 
cycle  for  most  securities  transactions. 
Several  of  the  CHX's  rules  are 
interrelated  with  settlement  timeframes. 
The  pvrpeseef  tiie  proposed  rale 
change  is  to  amend  CIUTs  rales 
consistent  witha  T-t-3  settlement 
staadard  ibr  .securities  transactions. 

Article  XX,  Rule  9  wrill  define  regular 
way  transactions  as  requiring  delivery 
on  the  third  bssiness  day  after  the  itrade 
date.  Skier's  option  trades  will  seltie 
not  less  than  four  busines.s  days  dot 
more  than  sixty  days  foUowing  the  day 
of  tbeooiAraot.  Trades  made  for  "next 
day"  may  iachide  deiii'ery  on  the  first 
or  second  business  day  following  the 
day  of  the  contract.  The  proposed  mie 
change  also  \.^  ill  ehminate  references  to 
the  fourth  and  fifth  full  business  day 
preceding  the  final  day  for  subscription 
contained  in  Rule  9. 

Article  XXVH,  Rule  1  -wiH  provide 
that  stock  transactions  shall  be  ex- 
dividend  or  ex-rights  two  business  days 
precedirvg  the  record  date.  With  respect 
to  record  dates  en  ether  'flian  a  business 
day,  stock  transactions  will  be  ex- 
dividend  or  ex-rights  tJiree  business 
days  preceding  the  record  date. 

Article  JOCVTI,  Rule  2  will  require 
stock  transac^ons  to  be  ex^warrant  on 
the  second  business  day  preceding  the 
date  of  exparation  cf  the  warrants.  When 
u'arrant  expiration  occurs  on  other  than 
a  business  day.  the  ex-warrant  peritjd 
will  begin  on  the  third  business  day 
preceding  the  expiration  date. 

Article  XXX,  Rule  15  will  require  all 
claims  involving  erroneous  comparisons 
to  be  made  within  two  business  days  of 
the  original  trade  date.  Claims  which 
concern  the  omission  trf  a  report  will 
need  to  be  made  within  two  business 
days  of  the  date  the  order  should  have 
been  executed.  Claims  relative  to  a  lack 
of  comparison  of  a  reported  transaction 
will  need  to  be  made  within  two 
business  days  of  the  original  trade. 

CHX  has  requested  that  the  proposed 
rule  change  become  effective  on  the 
same  date  as  Rule  15c6-l.  Rule  15c6- 
1  is  scheduled  to  become  effective  on 
June  7, 1995.  The  transition  fi-om  T+5 
settlement  to  T+3  settlement  *vil!  occur 
over  a  four  day  period.^ 


'  Securities  Exchange  Act  'Release  No.s.  33023 
(Oclobere,  1»93),5«FR  52891  (adopting  Rule 
15c6-l)  and  34952  (November  9. 1994).  59  fT(. 
591 S7  (changing  effective'date  from  June  1.  1995. 
to  hme  7.  TW5). 

•^Friday,  fune  Z.-wrB  bethelast  trading  day  »'tlti 
Hve  business  dsy  •settlement  Monday.  June  5.  and 
Tuesiby.  fimcfi.  will  be  tra4rng  days  wiA  four 
business -dey  setrlemcTrt.  Wednesday,  ^ne  7.  will  be 


II.  Written  CMnmenl 

The  ConiBiassioB  raoeitwd  one 

comment  let^  fraa  Ikamon  Trading 
Services,  Inc.  f'TkcmisoB'T  suf^sting 
that  additiocai  reguiatary  f^h»"g>^  niay 
be  necessar^r  to  implemerfl  T^J 
settlemeia^..'  Iliomsoa  beheves  tiiat  tlie 
CHX  shouid  amend  Articie  XV.  Rnie  S 
which  requires  tbeaae^f  idle  facilities 
of  a  securities  dgporitory  for 
confinnation  and  aoknowledgeflBent  of 
all  depository-eli^b^  tcaosactions. 

ni.  Discussion 

The  Commission  beUeves  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act.^ 
Specifically,  Section  BfbDiS)  states  that 
the  rules  oT  the  exchange  must  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settlii\g,  and 
processing  information.  The  CHX  rules 
and  other  self-regulatory  organizations* 
rules  currently  establish  the  standard 
time  frame  for  settlement  of  securities 
transactions.  On  June  7, 1995,  the  new 
settlement  cycle  of  T+3  wriB  be 
established,  as  mandalted  hs-  the 
Commission's  Fnle  150&-1.  As  a  resHlt, 
the  CHX's  current  ruie  est^ishing  a 
T+5  settieoieua  cyde  will  be 
inconsistent  witii  the  OaraunisskHi  rules. 
This  proposal  vnll  amend  rheQiX"* 
rules  to  harmonize  tl»em  with  a  T+3 
settlement  cycke. 

In  addition,  the  Commission  beliei'es 
that  the  proposed  ra^e  change  is 
consistent  with  Section  fifbMS)  of  the 
Act  in  that  it  protects  investors  and  tie 
public  interest  by  reducing  the  risk  to 
clearing  corpanttion&,  their  members, 
and  public  investors  which  is  inherent 
in  seUhngsecurtlies  transactions.  The 
reduction  of  the  time  period  for 
settlement  of  most  securities 
transactions  will  coirespondii^iy 
decrcase  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  ary  given  time.  Thus  fewer  unsettled 
tratjes  will  be  sabject  to  credit  and 
market  risk,  and  there  will  be  less  time 
between  trade  execution  and  settlement 
for  the  value  of  those  trades  to 
deteriorate.'' 


the  first  trading  day  with  three  bu&kiess  djy 
setrleme.il.  \t  a  rBsutt.  trades  from  June  2  and  Jur.e 
5  wil!  settle  en  Fr»«iay.  >«ine  9.  Trades  frtwti  June* 
and  June  7  will  settle  on  Monday.  June  12. 

"  Letter  from  P.  Howard  Edelstela.  President. 
Electronic  Settlements  Group,  Thomson  Trading 
Serv  ices.  Inc..  tolonathan  C.  Keitz.  S9Cr*tery, 
Commission  (January  25.  19951. 

«15  U.S.C.  78f(19ll8J. 

^Tiie  adopting  release  staled.  'Ube  value  ef 
securities positiens  can  ohaagc  8ud^enl('causir)g  a 
market  partictftOBt  te  deiau.lt  on  mueoied  positiocs. 
Because  the  markets  are  interwwen  atttough 
common  members,  default  at'Oiie  olearmg 

Continued 
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While  the  Thomson  letter  supports 
the  CHX's  efl^orts  to  shorten  the 
settlement  cycle  for  secuh^es 
transactions,  Thcnnson  believes  that  the 
CHX  should  amend  Article  XV.  Rule  5, 
which  requires  the  use  of  the  faciHties 
of  a  securities  depository  for  the 
conflnnation  and  acknowledgement  of 
all  depository-eligible  transactions 
whereby  payment  for  securities 
purchased  or  deUvery  of  securities  sold 
is  to  be  made  to  or  by  an  agent  of  the 
customer.  The  Commission  believes  that 
the  issue  raised  by  the  Thomson  letter 
need  not  be  resolved  prior  to  the 
approval  of  the  proposed  rule  change. 
Discussions  regarding  Thomson's 
concerns  are  underway  among  the 
Commission.  Thomson.  DTC,  and  the 
Securities  Industry  Association.  The 
Commission  will  continue  to  work  with 
the  industry  to  address  Thomson's 
concerns.  However,  if  the  proposed  rule 
change  is  not  approved  prior  to  the  June 
7. 1995.  effective  date  of  Rule  15c6-l, 
the  CHX  rules  will  conflict  with  the 
Commission  Rule  15c6-l. 

The  Thomson  letter  suggests  that 
approval  of  the  proposed  rule  change 
without  amendments  to  Article  XV. 
Rule  5  raises  competitive  concerns. 
Under  the  Act,  the  Commission's 
responsibility  is  to  balance  the 
perceived  anticompetitive  effects  of  a 
regulatory  poUcy  or  decision  against  the 
purpose  of  the  Act  that  would  be 
advanced  by  the  policy  or  decisions  and 
the  costs  associated  therewith.  The 
Commission  notes  that  the 
anticompetitive  effects  pointed  to  by 
Thomson,  if  in  fact  there  are  any 
anticompetitive  effects,  are  not  caused 
by  the  proposed  rule  change  approved 
by  this  order  but  rather  by  an  existing 
CHX  rule.  The  Commission  is  reviewing 
Thomson's  claim  but  does  not  believe 
that  approval  of  this  proposal  will  itself 
create  any  burdens  on  competition. 
Moreover,  as  discussed  above,  the  rule 
advances  fundamental  purposes  under 
the  Act,  namely  the  efRcient  clearance 
and  settlement  of  securities. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  CHX's  proposal 
is  consistent  with  Section  6  of  the  Act.'° 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 


CHX-94-26)  be  and  hereby  is  approved, 
effective  June  7, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Dep  u  ty  Secretary. 

IFR  Doc.  95-8494  Filed  4-5-95:  8:45  amj 
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[Release  No.  34-35557;  File  No.  SR-GSCC- 
94-10] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Implementing  a  Comparison  Service 
for  Repurchase  and  Reverse 
Repurchase  Transactions  Involving 
Government  Securities  as  the 
Underlying  instrument 

March  31.  1995. 

On  December  30.  1994.  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  a  proposed  rule  change 
(File  No.  SR-GSCC-94-10)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act  ").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  February  2,  1995. ^ 
No  comment  letters  were  received 
regarding  the  proposed  rule  change.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

GSCC  is  amending  its  rules  to  provide 
comparison  services  for  repurchase  and 
reverse  repurchase  transactions 
involving  government  securities  as  the 
underlying  instrument  ("repos  ").  GSCC 
ultimately  intends  to  provide 
comparison,  netting,  and  risk 
management  services  for  the  opening 
("on")  and  closing  ("off)  legs  of  all 
overnight  repos  (also  referred  to  as  next- 
day  repos).  term  repos  (also  referred  to 
as  forward  settling  repos).  and  open 
repos,  including  the  same-day  settling 
aspects  of  those  repos.^ 

GSCC  will  offer  its  repo  services  in 
three  phases.  The  first  phase  will 
involve  the  provision  of  comparison  and 


corporation  or  by  a  major  market  participant  or  end- 
user  could  trigger  additional  failures  resulting  in 
risk  to  the  tiational  clearance  and  settlement 
system."  Seoiritiee  Exchange  Act  Release  No. 
33023  (October  6.  1093).  Sa  FR  S2891. 

■0  15U.S.C.  7Bi(i9aa). 

»M5U.S.C78»(b)(2)(198«) 


'»17CFR20O.30(a)(12)(1994).  i 

■  15  U.S.C  785(b)(1)  (1988). 

'  Securities  Exchange  Act  Release  No.  3S288 
Oanuary  27, 199S).  60  FR  6580. 

>CSCC  also  intends  to  include  such  services  as 
the  tracking  of  rate  changes  and  open  repo  interest, 
the  provision  to  the  funds  txirrower  of  coupon 
protection,  the  provision  to  all  parties  of  a 
comprehensive  audit  trail  for  their  repo  activity, 
and  the  monitoring  and  facilitation  of  collateral 
substitutions. 


netting  services.  The  pending  proposal 
would  authorize  GSCC  to  implement  the 
initial  stage  of  the  first  phase,  which  is 
the  provision  of  comparison  services  for 
overnight  and  term  repos  whether  or  not 
the  on  leg  occurs  before,  on,  or  after  the 
submission  date.'*  GSCC  will  accept  and 
compare  data  on  all  of  the  components 
of  a  repo  transaction,  including 
information  on  the  on  and  off  legs  of  a 
repo,  with  members  providing  such  data 
via  a  single  input.  The  second 
implementation  phase  of  GSCC's 
planned  repo  services  will  focus  on  the 
provision  of  comparison,  netting,  and 
risk  management  services  for  open 
repos.  The  last  phase  of  GSCC's  planned 
implementation  of  repo  services  will 
focus  on  providing  intraday  netting  and 
risk  management  services  for  the  same- 
day  settling  aspects  of  repo  transactions, 
including  settlement  of  same-day 
settling  start  legs  and  close-outs  of  open 
repos. 

The  Phase  1  comparison  process  for 
repos  is  substantially  similar  to  the 
comparison  process  offered  by  GSCC 
today.  Each  party  to  a  repo  will  submit 
its  transaction  data  to  GSCC*  As  is  the 
case  now  for  non-repo  transactions, 
comparison  of  a  repo  trade  will  occur 
immediately  upon  the  receipt  by  GSCC 
from  two  members  of  matching  data.  If 
all  mandatory  data  fields  that  are 
required  to  match  do  in  fact  match, 
GSCC  will  generate  a  comparison.* 

If  the  data  on  a  repo  remains 
uncom  pared  at  end-of-day,  the 
submitter  of  the  repo  data  wrill  receive 
a  report  of  an  uncompared  trade,  and 
the  participant  being  submitted  against 
will  receive  an  advisory.  If  a  repo 
transaction  has  not  yet  been  compared, 
it  may  be  unilaterally  canceled,  and  the 
submitter  will  receive  notification  of  the 
cancellation.  To  cancel  a  repo  that  has 


'GSCC  will  nie  proposed  rule  changes  for  the< 
authority  to  implement  tmth  the  next  stage  of  the 
first  phase  of  repro  services,  which  is  the  provision 
of  netting  and  risk  management  services  for  the 
non-same-day  settling  aspects  of  next -day  and 
forward  settling  repo  transactions,  and  future 
phases  of  repo  services. 

'The  proposed  rule  change  establishes  a  new 
schedule  of  required  data  submission  items 
applicable  to  all  trades.  In  addition  to  the  items  on 
the  schedule  of  required  match  data,  a  member 
must  submit  the  broker  reference  number,  contra 
submitting  member's  executing  flrm,  executing 
firm,  external  reference  number,  price  (rate),  pricing 
method,  and  trade  date.  These  Gelds  are  not 
tnatched. 

'The  following  items  must  match  for  a  trade  to 
compare:  (1)  Contra  membier  identifying 
information,  (2)  CUSIP  numt>er.  (3)  member's 
identifying  number,  (4)  paramount  (quantity),  (5) 
settlement  amount,  (6)  settlement  date,  and  (7) 
transaction  type  lie.,  buy.  sell,  repo,  or  reverse).  In 
addition,  these  required  match  data  items  must 
match  only  for  repo  traiuactiona:  (1)  start  amount 
lie.,  the  contract  value  for  the  start  leg  of  the  repo 
transaction)  and  (2)  start  date  (i.e.,  the  settlement 
date  for  the  start  leg  of  a  repo  transaction). 
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been  compared,  bilateral  agreement  is 
required.  GSCC  will  delete  trade  data  on 
repo  transactions  that  remain 
uncompared  from  GSCC's  compfirison 
system  the  later  of  (1)  the  processing 
cycle  after  the  second  business  day  after 
the  repo  start  date  or  (2)  the  processing 
cycle  after  the  second  business  day  after 
the  date  of  submission  of  such  data. 

GSCC  comparison  output  will 
continue  to  be  available  on  an  on-line 
basis.  To  be  eligible  for  comparison, 
both  submitting  members  must  be 
deemed  eligible  for  repo  comparison 
processing  by  GSCC.  GSCC  will  make 
such  a  determination  based  on  the 
demonstration  by  a  member  of  its  ability 
to  submit  designated  input  to  and 
receive  designated  output  from  GSCC. 

The  implementation  of  Phase  1 
comparison  services  for  repos  requires 
certain  modifications  to  GSCC's 
comparison  processes.  The  "transaction 
type"  data  field  will  be  expanded  to 
■  include  two  additional  transaction 
types:  "repo"  (designating  the  side  of 
the  repo  transaction  that  is  borrowing 
fimds  and  lending  securities)  and  "revr" 
(designating  the  side  of  the  repo 
transaction  that  is  lending  funds  and 
borrowing  securities).  Repos  and  reverse 
repos  will  compare  only  with  each  other 
and  not  with  buy  and  sell  activity.  Two 
optional  data  fields  have  been  added  to 
bolster  the  comparison  process  for 
repos,  the  give-up  broker  field  and  the 
secondary  reference  number  field. 
Dealer  members  may  use  the  give-up 
broker  field  to  identify  the  broker,  if 
any,  used  to  conduct  the  repo.  GSCC 
will  provide  members  with  a 
standardized  list  of  brokers  for  this 
purpose.  The  secondary  reference 
number  field  may  be  used  by  dealers  to 
provide  additional  identification 
information  on  the  repos. 

Two  new  mandatory  match  items  for 
repo  transactions  will  be  introduced: 
start  date  and  start  amount.  The  repo 
start  date  will  indicate  the  settlement 
date  for  the  stJirt  leg  of  the  repo.  The 
repo  start  amount  will  contain  the 
contract  value  for  the  start  leg  of  the 
repo.  Initially,  a  $1  per  repo  transaction 
tolerance  for  start  amount  will  be 
established. 

The  repo  rate  will  be  a  required 
submission  field  but  will  not  be 
matched.  If  a  participating  member  does 
not  submit  the  settlement  amount, 
GSCC  will  calculate  it  using  the  start 
amount,  repo  rate,  and  the  number  of 
days  &t)m  start  date  to  settlement  date. 
Initially,  a  $1  per  $1  million  tolerance 
will  be  established  for  settlement 
amount.  When  the  settlement  amounts 
differ,  but  the  difference  falls  within  the 
tolerance,  GSCC  will  generate  the 
comparison  based  upon  the  amount 


submitted  by  the  broker  (for  brokered 
trades)  or  upon  the  amount  submitted 
by  the  deliverer  of  the  repo  close  leg. 

GSCC  currently  permits  transactions 
that  do  not  match  in  a  few  selected 
fields  to  compare  in  a  process  referred 
to  as  "phased  comparison."  This 
program  allows  those  transactions  that 
do  not  match  during  real-time 
comparison  to  be  compared  at  the  end 
of  the  day  based  upon  assumptions 
regarding  which  party  submitted  the 
correct  data.  Phased  comparison  of  par 
summarization,  settlement  amount,  and 
trade  date  will  not  apply  to  repo 
transactions.''  Par  summarization  is  the 
comparison  of  a  trade  based  on  a  match 
of  either  the  total  of  the  par  amounts  on 
two  or  more  buy  sides  equaling  the  par 
amounts  on  one  or  more  sell  sides  or  the 
total  of  the  par  amounts  on  two  or  more 
sell  sides  equaling  the  par  amounts  on 
one  or  more  buy  sides.  The  phased 
comparison  tolerance  of  $40  per  $1 
million  for  unmatched  settlement 
amounts  on  buy/sell  trades  will  not 
apply  to  repo  transactions.  This 
tolerance  is  used  by  GSCC  in  its  phased 
comparison  process  to  account  for 
commission  differences.* 

Phased  comparison  of  the  executing 
firm  field  and  the  contra  party  field  will 
apply  to  repo  transactions.  Under 
phased  comparison  of  the  executing 
firm  field,  GSCC  will  compare  trades 
having  unmatched  executing  firm  data 
based  upon  a  match  between  the 
participant  numbers  of  the  two 
submitting  members.  Under  phased 
comparison  of  the  contra  party  field, 
GSCC  may  compare  a  trade  if  all  details 
match  except  the  contra  party  field,  and 
the  contra  party  affiliate  submits  the 
matching  detail. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  tliereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).«  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The  initiation  of 
comparison  services  for  overnight  and 
term  repos  will  begin  the  process 


whereby  GSCC  will  provide  the  benefits 
of  centralized,  automated  comparison  to 
a  broader  segment  of  government 
securities  transactions. 

Encompassing  repos  in  GSCC's 
automated  comparison  process  will 
provide  industry  participants  with 
many  benefits,  including:  (1) 
Elimination  of  the  need  for  physical 
confirmations,  (2)  timely  comparison  of 
repo  trade  data,  (3)  enhanced  ability  for 
identification  and  correction  of  errors, 
(4)  easier  recordkeeping,  (5)  easier 
access  to  audit  trail  information,  and  (6) 
on-line  inquiry  capabiUties.  The 
proposal  thus  enhances  the  prompt  and 
accurate  clearance  of  repo  transactions. 

The  proposed  rule  change  also  will 
implement  a  recommendation  of  the 
Joint  Report  on  the  Government 
Securities  Market.'"  The  Joint  Report 
indicated  that  the  market  for  repurchase 
and  reverse  repurchase  agreements 
could  benefit  from  automated 
comparison.  Moreover,  the  Joint  Report 
noted  that  automated  comparison  could 
enable  regulators  to  obtain  data  on  repos 
as  necessary  for  surveillance  purposes  at 
little  or  no  cost  to  market  participants.' ' 

GSCC  noted  in  its  fifing  that  it  has 
two  physically-remote  data  processing 
sites  with  redundant  hardware 
configuration.  Further  GSCC  has  run  a 
pilot  program  whereby  it  collected  live 
data  to  assess  the  impact  of  repo 
processing  on  its  existing  systems.  The 
Commission  believes  that  GSCC's 
automated  facilities  are  sufficient  to 
implement  the  comparison  services  for 
repos  that  are  approved  in  this  order, 
and  the  addition  of  these  ser\ices  will 
not  diminish  GSCC's  ability  to  provide 
its  current  services  for  non-repo 
transactions  in  a  safe,  efficient,  and 
timely  manner. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  Section 
17A(b){3)(F)oftheAct. 

It  is  therefore  ordered,  piirsuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-94-10)  be,  and  hereby  is 
approved. 


'Phased  comparison  of  trade  date  does  not  apply 
to  repos  because  trade  date  is  not  a  mandatory  input 
field  for  repo  comparison. 

■However,  as  noted  above,  a  SI  per  Si  million 
tolerance  will  be  applied  to  settlement  amounts 
during  real-time  comparison. 

'15  U.S.C.  78q-l(b)(3)(F)  (1988). 


'"Sec,  Joint  Report  on  the  Government  Securities 
Market  (January  1992)  ("Joint  Report ").  prepared  by 
the  Department  of  the  Treasury,  the  Securities  and 
Exchange  Commission  and  the  Board  of  Governors 
of  the  Federal  Reserve  System. 

"  W.  at  31.  Activity  in  the  government  securities 
repo  market  is  sizable.  Centralized  repo  processing 
may  give  regulators  a  truer  picture  not  only  of  the 
government  securities  market  but  also  of  each 
market  participant's  total  risk  profile,  enabling 
GSCC.  other  clearing  agencies,  and  regulators  to 
refine  their  risk  reduction  policies. 
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Sett-Regulatory  Organlzailons;  The 
Options  Clearing  CorporBtlon;  Onfer 
Approving  Proposed  Rule  Change 
Relating  to  Impfementation  of  a  Three- 
Day  Settfpmeni  Standard 

Ob  December  M,  19«44,  the UptHne 
Cieanng  Corpcrabcn'  ("OTX:")  filed  » 
proposed  ruie  change  (>'iJe  No.  8N- 
(XX-M-1 ))  witb  tiia  Secuntitn  aad 
Excheng*  C«miasia»  ("Commisjnna'  ) 
pursuant  to  Sectioo  1 9(b)  of  the 
Sacwitie9  t'urhangw  Act  of  1^14 
t"Acl").^  Notke  of  the  proptjsa)  was 
ptthliakpd  in  the  Pedwel  Kcj^iktar  oo 
Fefanuey  2.  tSM,  to  aoiicic  comnenis 
freo»  faitefeetad  poraoDS.^*  As  ^iaoMBed 
,  below,  this  order  appvovea  the  prnprxwd 
ruiechan^. 

I.  Description 

The  proposed  ruie  Uaangtt  wiit 
conform  CXX's  niles  eOactive  fun^  2 
1995,  to  Rule  lSc6-l  under  the  Ad 
That  ruJe  ostabliahes  three  buttiness 
days  after  the  trade  dole  i  "T>3  >. 
inelead  of  five  business  days  t"T-»5"K  ^^ 
the  standfi/d  settlement  cycle  lui  tnusl 
transactions  in  wcurities  that  underlie 
many  OCC  issued  options.  Rule  I5ct>-1 
will  become  eHective  )une  7,  1995.^  As 
desciibed  below,  OCC  is  revising  st^veiaJ 
of  OOC's  rulrts  that  include  reieieiMxs  to 
underlying  securities  settlement  time 
frames. 

Under  Rule  902,  the  assiKiu-ti  cJeanng 
member  of  an  e^tercised  call  uption 
contract  or  the  exerdsiag  clearing 
member  of  an  exeinised  put  uption 
contract  will  be  required  to  dehver  tin- 
underlying  securities  on  the  third 
business  day  following  the  day  im 
which  the  exercise  notice  was  given  in 
OCC  Rule  2207  wiJJ  provide  thai  the 
settlement  d»te  for  a  stock  Iohjj  will  h*- 
three  businer*  da\s  after  the  date  on 
which  the  lending  clearing  ra«ub»T 
iivitistes  the  termination  by  notifying 


>»i7  OR  aott.M-^iti'inaHisMi 

'15U.se  7ti:.(b)  (l9M)l 

''Sanartlias  Kxcbaniia  Act  HrAmm  MIi  .ib»A 

(liiaian*  23,  ras-i),  BO  rs  tM J. 

^Satcuritim  Fm  hangft  Art  Hfiktmr  Nton.  5:-)02» 
(Oclohw  S,  »*«WX  »»  ^^»  :>2f»7  (Moptmn  nf  Ku  V 

i5co-i}«iMr34sna  (NbwmNiT »,  iiiM),  .-wni 
m  Uiiu-  7  ims) 


OCC  Ruts  220eft>}  wilt  provide  that  if 
the  lending  clearing  member  initiates 
the  termination  of  a  sf  oci  loan  and  does 
not  i«i:8ive  the  loaned  stock  in  its 
securities  depository  account  witl:!n 
three  busiooss  dayb,  the  stuck  loan  sL<ili 
be  completed  when  (1)  OCC  has 
transferred  the  stock  to  the  lending 
clearing  member's  account  after  OCC 
has  received  the  securities  froai  the 
borrowing  member  or  (2)  the  lending 
clearing  member  has  executed  a  buy-in 
Rule  2208(b)  also  will  provide  that  the 
lending  clearing  member  may  execute  a 
buy-in  three  business  days  after 
initiating  the  termination  or  at  any  timf 
thereafter  if  the  fending  c.>v^nng 
member  has  not  received  Du-  ii<aned 
stock  by  such  date. 

OCC  has  requested  that  tfic  proposed 
rule  change  become  effiecti  ve  on  the 
same  date  as  RuJe  15c6-1.  Rule  15c6- 
1  is  scheduled  to  become  effective  nn 
|une  7,  7«»95.* 

II.  Diaunsiao. 

The  Commission  betwyt^  tht 
proposaf  is  consistent  with  the 
requirements  of  Section  17A  of  the  A»-t  '- 
Specifn^lly.  Section  17A{h)f3HF^» 
states  that  the  rules  of  a  clearfnj;  agency 
most  be  designed  to  promote  the  prompt 
and  accarate  clearance  and  settlemenf  nf 
securities  transactions,  to  assure  the 
safegHRniim^  of  «ieruritjes  and  funds 
wM«:h  are  in  OCC's  custody  and  cunfroJ 
or  for  which  OCC  is  responsible,  and  m 
foster  cooperation  and  roordination 
with  persoos  engaged  in  cfeemnce  and 
settlement  of  aeruritips  rr;insactions. 
Several  of  0(X  rules  are  based  on  a  fivf 
♦fey  time  frame  for  settJeraenr  of 
securities  transactions.  On  fune  7.  1995 
the  new  settlement  cj'cle  or  T43  will  be 
established,  as  mandated  by  the 
Commis.sion's  Rule  15c6~l.  As  a  T\:t,uli 
the  OCCs  current  rule  establishing  a 
T+5  settlement  cycle  will  be    ' 
inconsistent  with  Commission  ruh^ 
This  proposal  wil!  amend  the  CXTTs 
rules  to  harmonize  them  wifh  a  T4  3 
settlement  cycle.  Further,  as  discussed 
in  the  release  adopting  RuJe  I5r:6-1  a 
shorter  settlement  time  frame  could 
encourage  greater  efficiency  in  clearing 
agencies  and  broker- dealer  operations. 
Thus,  the  proposed  rule  change  r-houfd 
enhance  the  pmropt  and  accuiaff 


'Thf  fnin^irton  llnni  T«5  -vir.htnw.nt  fn  T<.» 
Mtttlenwnl  wU]  occur  ovwai  feur  litiy  |wi'itMJi  l-'ri<te> 
\uruf  2.  will' be  ilia  iaat  truding-duy  mUh  rvtm 
buainpss  Htiy  aettleniftnL  Montifiy.  ]\tne  h.  arid 
Tuaaday,  June  6,  wil]  be  ini(iiiig  daya  witli  fuui 
twrinmi  flHv  Mtrtemenl.  WHd!nMd)iy,  ]Une  7.  miH  Ck 
Ih*  flrat  trading  day  with  Three  bunineat,  dtiy 
Mfltlenmnl.  As  a  result,  tradas  ttam  /Una  2  and  \utw 
b  wiU  anttiv  on  Ptiday .  )iin«  9.  Tnufea  from  Jlttm  f) 
and  ^Mie  7  wiH  riettir  on  Mondby.  ^l■p  TZ 

»16U.Ji.C  79(1-1  UMSt 

•  tb  I)  &C  78q-Iib)t3RrTrr!NWl 


cfearance  aad  setileneD*  efaecunlieji 
transactions. 

IK.  Ganchwioo 

For  the  reasons  uf cilt.d  above^  tJit 
Commission  Cinds  that  OCC&  proposal 
is  consistent  with  Section  17A  of  the 

It  is  tberefort:  ordered,  pursuant  l«> 
Section  19(b)l2)  of  the  Act,"  that  th*- 
proposed  rule  change  (File  No.  SR- 
OCC-94-1 1}  be  and  hereby  is  approMed 
and  will  becoice  eflectivs  June  7,  1995 

For  tite  CaBunissien  by  the  EXvisiua  nt 
Market  ReguiatiaB,  pMnannt  tn  di>l>^at«Mrt 
authtirity.** 

Mar^f«t  H.  IMkJ' viana.. 

Deputy  Stxivtaiy. 

IFR  Dot;  95-«42>  F^t^  •*-.«.-««  «-4S  utn^ 


[RHeaae  No  IC-S(»79c  Sia-9444) 

Van  Kainp«n  IfciiM  Eqpiiy 
Opporlurilty  Tnist,  Series.  7.  ef  aL; 
Nolfce  of  Application 

Man  h,  30,  T99S 

AGENCY:  .Securities  and  Exriiangi^ 

Comm/s5ion  T'SKC"). 

ACnON:  Notii;e  of  Appllcstioofoi 

Exemption  under  the  lirvestment 

Compnn>  Act  of  1940  (ihe  "Acl'"! 

APnXANTS:  Van  Kampen  MfOTitT  Equity 
Opportunity  Trust,  Series  7  end  Van 
Kampen  Aineriean  Cspitaf  Distribufon 
Inc.  ("Van  Kampen  Americnn") 
RELEVAMT  ACT  SECTVM&:  Order  reqiieM*  d 
under  sections  6(t  j  and  17(bl  frem 
section  17Ja). 

SUWCARV  OF  Ai»P>JCA710M:  Appbtiiuth 
nH]uest  an  order  to  permit  a  temnnaim^ 
series  of  a  unit  investment  trust  to  seM 
portfolio  securities  to  a  new  series  ef  fhr 
tru.st. 

RUNG  DATES:  The  ap^hcation  was  ftt^d 
on  January  25, 19m  aad  amended  nr>. 
March  22^  1905. 

HEARING  on  NCTIFICATIOfrGF  HEAMIG,:  Ai. 
t»ider  granting  the  appliration  will  be 
issued  unless  the  SEC  orders  a  bearinji 
Interested  persons  may  re«piest  a 
bearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  h 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  tx* 
receivedby  theSECby  5:30  p.m  oi< 
April  24, 1995  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  oi 
for  lawyers,  a  certiHcate  of  service. 
Hearing  requests  shouJd  stale  the  nuTun 


>T9ih&C7afrtwet 
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of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notiHcation  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Van  Kampen  Merritt 
Inc.,  One  Parkview  Plaza,  Oakbrook 
Terrace,  Illinois  60181. 
SUPPLEIMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1 .  Van  Kampen  Equity  Opportunity 
Trust  (the  "Trust")  is  a  unit  investment 
trust  registered  under  the  Act  that  will 
consist  of  a  series  (each  a  "Trust  Series" 
or  "Series")  of  unit  investment  trusts. 
Van  Kampen  American  is  the  sponsor 
and  depositor  for  each  Trust  Series. 
Applicants  request  that  the  relief  sought 
herein  apply  to  future  similar  Series  of 
the  Trust. 

2.  Each  Trust  Series  vdll  contain  a 
portfolio  of  equity  securities  that 
represents  a  portion  of  a  specific  index 
(an  "Index").  The  investment  objective 
of  each  Trust  Series  is  to  seek  a  greater 
total  return  than  that  achieved  by  the 
stocks  comprising  the  entire  related 
Index  over  the  life  of  the  Trust  Series. 
To  achieve  this  objective,  each  Trust 
Series  will  consist  of  a  specified  number 
of  the  highest  dividend  yielding  stocks 
in  the  Series'  respective  Index.  The 
sponsor  of  the  Series  intends  that,  as 
each  Series  terminates,  a  new  Series 
based  on  the  appropriate  Index  will  be 
offered  for  the  next  period. 

3.  Each  Trust  Series  has  or  will  have 
a  contemplated  date  (a  "Rollover  Date") 
on  which  holders  of  units  in  that  Trust 
Series  (a  "Rollover  Trust  Series")  may  at 
their  option  redeem  their  imits  in  the 
Rollover  Trust  Series  and  receive  in 
retiun  units  of  a  subsequent  Series  of 
the  same  type  (a  "New  Trust  Series"). 
The  New  "Trust  Series  will  be  created  on 
or  about  the  Rollover  Date,  and  have  a 
portfolio  that  contains  securities 
("Equity  Securities")  that  are  (i)  actively 
traded  (j.e.,  have  had  an  average  daily 
trading  volume  in  the  preceding  six 
months  of  at  least  500  shares  equal  in 
value  to  at  least  25,000  United  States 
dollars)  on  an  exchange  (a  "Exchange") 
which  is  either  (a)  a  national  securities 
exchange  that  meets  the  qualifications 
of  section  6  of  the  Securities  Exchange 
Act  of  1934  or  (b)  a  foreign  securities 
exchange  that  meets  the  qualifications 
set  out  in  the  proposed  amendment  to 
rule  12d3-l(d}(6)  under  the  Act  as 
proposed  by  the  SEC  and  that  releases 


daily  closing  prices,  and  (ii)  included  in 
a  published  Index. 

4.  There  is  normally  some  overlap 
from  year  to  year  in  the  stocks  having 
the  highest  dividend  yields  in  an  Index 
and,  therefore,  between  the  portfolios  of 
each  Rollover  Trust  Series  and  the  New 
Trust  Series.  For  example,  of  the  ten 
securities  selected  for  inclusion  in 
United  States  Portfolio,  Series  1  on 
April  1. 1994,  nine  are  still  among  the 
top  ten  dividend  yielding  stocks  as  of 
the  date  of  the  application.  Upon 
termination,  each  United  States 
Portfolio  Rollover  Trust  Series  will  sell 
all  of  its  portfolio  securities  on  the  New 
York  Stock  Exchange  as  quickly  as 
practicable.  Similarly,  a  New  Trust 
Series  wrill  acquire  its  portfolio 
securities  in  purchase  transactions  on 
the  New  York  Stock  Exchange.  This 
procedure  creates  brokerage 
commissions  on  portfolio  securities  of 
the  same  issue  that  are  borne  by  the 
holders  of  imits  of  both  the  Rollover 
Trust  Series  and  the  New  Trust  Series. 
Applicants,  therefore,  request  an  order 
to  permit  any  Rollover  Trust  Series  to 
sell  portfolio  securities  to  a  New  Trust 
Series. 

5.  In  order  to  minimize  the 
possibilities  of  overreaching  in  these 
transactions,  the  applicants  agree  that 
Van  Kampen  American  will  certify  to 
the  trustee,  within  five  days  of  each  sale 
from  a  Rollover  Trust  Series  to  a  New 
Trust  Series,  (a)  that  the  transaction  is 
consistent  with  the  poficy  of  both  the 
Rollover  Trust  Series  and  the  New  Trust 
Series,  as  recited  in  their  respective 
registration  statements  and  reports  filed 
under  the  Act,  (b)  the  date  of  such 
transaction,  and  (c)  the  closing  sales 
price  on  the  Exchange  for  the  sale  date 
of  the  securities  subject  to  such  sale. 
The  trustee  wrill  then  countersign  the 
certificate,  imless,  in  the  unlikely  event 
that  the  trustee  disagrees  with  the 
closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  Van  Kampen  American  orally  of 
any  such  disagreement  exid  returns  the 
certificate  within  five  days  to  Van 
Kampen  American  with  corrections 
duly  noted.  Upon  Van  Kampen 
American's  receipt  of  a  corrected 
certificate,  if  Van  Kampen  American  can 
verify  the  corrected  price  by  reference  to 
an  independently  published  list  of 
closing  sales  prices  for  the  date  of  the 
transactions.  Van  Kampen  American 
vtrill  ensure  that  the  price  of  units  of  the 
New  Trust  Series,  and  distributions  to 
holders  of  the  Rollover  Trust  Series  with 
regard  to  redemption  of  their  units  or 
termination  of  the  Rollover  Trust  Series, 
accurately  reflect  the  corrected  price.  To 
the  extent  that  Van  Kampen  American 
disagrees  with  the  trustee's  corrected 


price.  Van  Kampen  American  and  the 
trustee  will  jointly  determine  the  correct 
sales  price  by  reference  to  a  mutually 
agreeable,  independently  published  list 
of  closing  sales  prices  for  the  date  of  the 
transaction. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
makes  it  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company  to  sell  securities  to  or 
purchase  securities  from  the  company. 
Investment  companies  under  common 
control  are  affiliates  of  one  another. 
Each  Trust  Series  wall  have  an  identical 
or  common  Sponsor  that  may  be 
considered  to  control  each  Trust  Series. 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Under  section  6(c),  the  SEC  may  exempt 
classes  of  transactions,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 

3.  Rule  17a-7  under  the  Act  permits 
registered  investment  companies  that 
are  affiliates  solely  by  reason  of 
common  investment  advisers,  directors, 
and/or  officers,  to  purchase  securities 
from  or  sell  securities  to  one  another  at 
an  independently  determined  price, 
provided  certain  conditions  are  met. 
Paragraph  (e)  of  the  rule  requires  an 
investment  company's  board  of 
directors  to  adopt  and  monitor  the 
procedures  for  these  transactions  to 
assure  compliance  writh  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 
they  wall  comply  with  all  of  the 
provisions  of  rule  1 7a-7,  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Series  will  be 
consistent  with  the  poUcy  of  the  Trust, 
as  only  securities  that  otherwise  would 
be  bought  and  sold  on  the  open  market 
pursuant  to  the  policy  of  each  Trust 
Series  will  be  involved  in  the  proposed 
transactions.  Applicants  further  believe 
that  the  current  practice  of  buying  and 
selling  on  the  open  market  leads  to 
unnecessary  brokerage  fees  and  is 
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therefore  contrary  to  the  general 
purposes  of  the  Act.  In  order  to 
minimize  the  possibility  of 
overreaching,  applicants  have  agreed  to 
comply  with  the  conditions  discussed 
below. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Equity  Securities  by  a 
Rollover  Trust  Series  to  a  New  Trust 
Series  will  be  effected  at  the  closing 
price  of  the  securities  sold  on  the 
applicable  Exchange  on  the  sale  date, 
without  any  brokerage  charges  or  other 
remuneration  except  customary  transfer 
fees,  it  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Trust  Series  and 
New  Trust  Series. 

3.  The  trustee  of  each  Rollover  Trust 
Series  and  New  Trust  Series  will  (a) 
review  the  procedures  relating  to  the 
sale  of  securities  from  a  Rollover  Trust 
Series  and  the  purchase  of  those 
securities  for  deposit  in  a  New  Trust 
Series,  and  (b)  make  such  changes  to  the 
procedures  as  the  trustee  deems 
necessary  that  are  reasonably  designed 
to  comply  with  paragraphs  (a)  through 
(d)ofrulel7a-7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  this  order  will  be 
maintained  as  provided  in  rule  17a-7(f). 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated, 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-8422  Filed  4-5-95;  8:45  am) 
■M.UNO  COM  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  *2767] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

Montgomery  County  and  the 
contiguous  counties  of  Berks,  Bucks, 
Chester,  Delaware,  Lehigh,  and 
Philadelphia  in  the  State  of 
Pennsylvania  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  a  fire 
which  occurred  on  March  7,  1995  in 
Norristown  Borough.  Applications  for 
loans  for  physical  damages  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  May  30,  1995.  and  for 
economic  injury  until  the  close  of 
business  on  January  2, 1996,  at  the 
address  listed  below:  U.S.  Small 


Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
Floor,  Niagara  Falls,  NY  14303.  or  other 
locally  announced  locations. 
The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  8.000 

Homeowners  without  credit 
available  elsewhere  4.(X)0 

Businesses  with  credit  avail- 
able elsewhere  8.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere  4.000 

Others  (including  non-proHt 
organizations)     with     credit 

available  elsewhere  7.125 

For  economic  Injury: 

Businesses  and  small  agricul- 
tural coofwratives  without 
credit  available  elsewhere  ...  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  276705  and  for 
economic  injury  the  number  is  849800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  30.  1995. 
Philip  Lader, 
Administrator. 

IFR  Doc.  95-8455  Filed  4-5-95:  8:45  am) 
BHUNQ  cooc  aozs-oi-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2185] 

Overseas  Schools  Advisory  Council; 
Meeting 

The  Overseas  Schools  Advisory 
Council.  Department  of  State,  will  hold 
its  Annual  Committee  Meeting  on 
Thursday,  June  15, 1995  at  9:30  a.m.  in 
Conference  Room  1408,  Department  of 
State  Building,  2201  C  Street.  NW.. 
Washington,  DC  The  meeting  is  open  to 
the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 


members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled  and  individual 
building  passes  are  required  for  each 
attendee.  Persons  who  plan  to  attend 
should  so  advise  the  office  of  Eh-.  Ernest 
N.  Mannino,  Department  of  State,  Office 
of  Overseas  Schools,  SA-29,  Room  245, 
Washington,  DC  20522-2902.  telephone 
703-875-7800,  prior  to  May  18, 1995. 
Visitors  will  be  asked  to  provide  their 
date  of  birth  and  Social  Security  number 
at  the  time  they  register  their  intention 
to  attend  and  must  carry  a  vaUd  photo 
ID  with  them  to  the  meeting.  All 
attendees  must  use  the  C  Street  entrance 
to  the  building. 

Dated:  March  24.  1995. 
Emeat  N.  Mannino, 
Executive  Secretary,  Overseas  Schools 
Advisory  Council. 
|FR  Doc.  95-8418  Filed  4-5-95:  8:45  am] 

■iLUNQ  COOE  4710-24-41 


[Public  Notice  2186] 

Shipping  Coordinating  Committee, 
Maritime  Safety  Committee;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  A.M.  on  Wednesday, 
May  3,  1995.  in  Room  2415.  at  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW..  Washington.  DC.  The 
purpose  of  this  meeting  will  be  to 
finalize  preparations  for  the  65th 
Session  of  the  Maritime  Safety 
Committee  (MSC  65),  and  associated 
bodies  of  the  International  Maritime 
Organization  (IMO),  which  is  scheduled 
for  May  9-17,  1995  at  IMO  Headquarters 
in  London.  At  the  meeting,  papers 
received  and  the  draft  U.S.  positions 
will  be  discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  RO/RO  ferry  safety 

b.  Bulk  carrier  safety 

c.  Role  of  the  human  element 

d.  Existing  ship  safety  standards 

e.  Strategy  for  ship/port  interface,  and 

f.  Report  of  eight  sutx:ommittees,  Bulk 
Chemicals.  Radio  Commimications, 
Ship  Design  and  Equipment,  Training 
and  Watchkeeping,  Flag  State 
Implementation.  Stability.  Leadlines 
and  Fishing  Vessels,  Containers  and 
Cargoes,  and  Lifesaving,  Search  and 
Rescue 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to  Mr. 
Joseph  I.  Angelo,  U.S.  Coast  Guard 
Headquarters  (G-MI),  2100  Second 
Street,  SW.,  Room  2408  Washington,  DC 
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20593-0001  or  by  calling  (202)  267- 
2970. 

Dated:  March  22. 1995. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  95-8490  Filed  4-5-95;  8:45  am] 

BtLUNQ  COOE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Downeast 
Flying  Service,  Inc. 

AGENCY:  Department  of  Transportation 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  95-3-59, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
DoMoieast  Flying  Service,  Inc.,  fit, 
willing,  and  able  to  provide  commuter 
air  service  under  49  U.S.C.  41738  (see 
former  section  419(e)  of  the  Federal 
Aviation  Act). 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  X-56,  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Room  6401,  Washington,  D.C. 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
April  17,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Woods,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  March  31, 1995 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
IFR  Doc.  95-8505  Filed  4-5-95;  8:45  am) 

BILLING  COOE  4910-«2-P 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-e4-14] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  rehef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Commens  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  21,  1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-20.0),  Petition  Docket  No.  28179, 
800  Independence  Avenue,  SW., 
Washington,  EX:  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  March  31, 
1995. 

Donald  B.  Byrne, 

Assistant  Chief  Counsel.  Regulations 
Division. 

Petitions  for  Exemption 

Docket  No.:  8179. 

Petitioner:  The  Federal  Aviation 
Administration  (FAA),  Washington 
Flight  Program  (Hangar  6). 

Sections  of  the  FAR  Affected:  14  CFR 
135.251  and  135.255(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  all  Federal 
Aviation  Administration  Washington 
Flight  Program  (Hangar  6)  management, 
pilot,  and  maintenance  personnel, 
already  included  in  the  Department  of 
Transportation  (DOT)  internal  drug  and 
alcohol  testing  program  (DOT  Order 
3910.1C),  to  utilize  that  program  (The 


Drug  and  Alcohol-Free  Departmental 
Workplace)  in  lieu  of  these  sections. 

[FR  Doc.  95-8411  Filed  4-5-95;  8:45  am) 
BILLINQ  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Mammoth  Lakes  Airport,  Mammoth 
Lakes,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  revenue 
from  a  PFC  at  Mammoth  Lakes  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  14  CFR  Part  158. 
DATES:  Comments  must  be  received  on 
or  before  May  8, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Lawndale,  CA.  90261  or  San 
Francisco  Airports  District  Office,  831 
Mitten  Road,  Room  210,  Burlingame, 
CA.  94010-1303.  In  addition,  one  copy 
of  any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr.  Bill 
Manning,  Airport  Manager  of  the 
Mammoth  Lakes  Airport,  at  the 
following  address:  The  Town  of 
Mammoth  Lakes.  P.O.  Box  1609, 
Mammoth  Lakes,  California  93546.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  Town  of 
Mammoth  Lakes  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriquez,  Supervisor, 
Planning  and  Programming  Section. 
Airports  District  Office.  831  Mitten 
Road.  Room  210.  Burlingame.  CA. 
94010-1303,  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Mammoth  Lakes  Airport  tmder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
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On  March  22.  1995.  the  FAA 
determined  that  the  application  to 
inip>ose  and  use  a  PFC  submitted  by  the 
Town  of  Mammoth  Lakes  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  21,  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00. 

Proposed  cnarge  effective  date: 
August  1,  1995. 

Proposed  charge  expiration  date: 
August  1,2002. 

Tota]  estimated  PFC  revenue: 
$166,826.00. 

Brief  description  of  the  proposed 
projects:  Environmental  Assessment 
Study,  Property  Boundary  Surveys. 
Airport  Master  Plan  Update,  Acquire 
Airport  Land  for  the  Town  of  Mammoth 
Lakes.  Purchase  Snowblower 
Equipment,  Saw  and  Seal  Runway  and 
Taxiway  Pavements,  Installation  of 
Airfield  Signage,  Airfield  Markings. 
Upgrade  AWOS  1  to  AWOS  3.  and 
Acquisition  of  Radios  for  Airport 
Emergency  and  Operations  Equipment, 
and  Construct  Terminal  Parking  Lot. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOfl  FURTHER 
INF0RDIAT10N  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
15000  Aviation  Blvd..  Lawndale.  CA 
90261.  In  addition,  any  person  may. 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the  Town  of 
Mammoth  Lakes.  CA. 

Issued  in  Hawthorne.  California,  on  March 
27.  1995. 

Herman  C.  Bliaa. 

Manager,  Airports  Division,  Western-Pacific 

Region. 

(PR  Doc.  9S-8506  Filed  4-S-95:  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement, 
Dallas  County;  the  Cities  of  Carrollton, 
Fanners  Branch,  and  Irving,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Dallas  County.  Texas. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathy  Dimpsey,  Environmental 
Coordinator.  Federal  Highway 
Administration,  826  Federal  Building. 
300  East  8th  Street.  Austin,  Texas 
78701.  or  Mr.  James  W.  Griffin, 
Executive  Director.  Texas  Turnpike 
Authority.  P.O.  Box  190369.  Dallas. 
Texas  75219. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  is  the  construction  of 
a  limited  access  highway  on  new  right- 
of-way  which  would  connect  the 
planned  S.H.  190  at  I.H.  35E  in  the  city 
of  Carrollton  with  the  planned  S.H.  161 
at  I.H.  635  in  the  City  of  h-ving.  Texas. 
The  study  segment  is  slightly  more  than 
five  miles  in  length.  If  feasible,  the 
proposed  facility  will  be  constructed  as 
a  toll  road  with  provision  for  multi- 
modal operation.  When  constructed,  the 
facility  will  be  an  integral  part  of  the 
regional  transportation  plan,  relieving 
the  already  congested  I.H.  35E 
(Stemmens  Freeway)  corridor  and 
provide  an  additional  outer  loop 
through  Dallas  County. 

Alternatives  under  consideration 
include  (1)  do  nothing.  (2)  constructing 
a  limited  access  highway,  (3)  construct 
a  limited  access  highway  with 
provisions  for  high  occupancy  vehicle 
(HOV)  lanes  or  traxisit.  and  (4) 
alternative  alignments. 

Scoping  meetings  will  be  held  to 
provide  other  federal  and  State  agencies 
and  the  general  public  opportunities  to 
review  the  proposed  project  and  to 
provide  early  input  with  regard  to  areas 
of  concern.  The  draft  EIS  and  other 
pertinent  materials  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  a  public  bearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalog  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Research,  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Issued  on:  March  30.  1995. 
Peter  A.  Lombard, 

Director,  Office  of  Planning  and  Program 

Development,  Fort  Worth,  Texas. 

|FR  Doc.  95-8479  Filed  4-5-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  30. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  IX!  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Testing  sessions  to  measure 
effectiveness  of  comprehensibility 
scoring  formula  methodology. 

Description:  To  further  its  corporate 
goal  of  reducing  taxpayer  burden,  the 
IRS  is  conducting  research  to  evaluate  a 
methodology  for  improving  the 
comprehensibility  of  tax  forms.  Testing 
sessions  are  necessary  to  provide 
quantitative  evaluation.  Subjects  will 
include  1040  and  1040A  tax  filers.  IRS 
will  use  the  results  to  improve  tax  forms 
and  publications. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,600. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  10  minutes. 

Frequency  of  Response:  Other  (one- 
time testing  sessions). 

Estimated  Total  Reporting  Burden: 
3,267  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  IX; 
20503. 

Lois  K.  HoUand, 

Departmental  Reports.  Management  Officer. 

|FR  Doc.  95-8462  Filed  4-5-95;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

March  28, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  EX]  20220. 

Special  Request:  In  order  to  conduct 
the  satisfaction  survey  described  below 
in  a  timely  manner,  the  Department  of 
Treasury  is  requesting  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  of  this  information 
collection  by  March  31. 1995.  To  obtain 
a  copy  of  this  survey,  please  write  to  the 
IRS  Clearance  Officer  at  the  address 
listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 

Sunrey  Project  Number:  IRS  PC:V  95- 
006-G 

Type  of  Review:  Revision 

Title:  Sacramento  Info  California 
(InfoCal)  Kiosk  Survey 

Description:  Recently,  the  State  of 
CaUfomia  deployed  a  computer-based, 
touch-screen,  multi-media  kiosk 
system — called  Info  CaUfomia 
(InfoCal) — that  offers  the  pubUc  a  wide 
range  of  government  services  and 
assistance.  InfoCal  is  designed  to  offer 
customers  a  "one-stop"  opportunity  to 
transact  whatever  governmental  services 
and  assistance  they  need  regardless  of 
whether  it  is  at  the  federal,  state  or  local 
government  level.  This  survey  will 
provide  qualitative  information  from 
customers  who  have  had  a  need  to  visit 
a  kiosk.  Specifically,  IRS  will  collect 
data  regarding  what  topics  customers 
want  on  the  kiosk  which  are  presently 
absent,  as  well  as  valuable  feedback 
about  the  nature  and  adequacy  of 
current  topics  and  ease  of  kiosk  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  17 
hours. 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 


room  5571. 1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  95-8463  Filed  4-5-95;  8:45  am] 
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Customs  Service 

Announcement  of  National  Customs 
Automation  Program  Test  Regarding 
Remote  Location  Filing 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Generd  notice. 

SUMMARY:  This  notice  annoimces 
Customs  plan  to  conduct  the  first  of  at 
least  two  prototype  tests  regarding 
remote  location  fiUng.  This  notice 
invites  public  comments  concerning  any 
aspect  of  the  planned  test,  informs 
interested  members  of  the  public  of  the 
eligibility  requirements  for  voluntary 
participation  in  the  testing  of  the  first 
prototype,  and  describes  die  basis  on 
which  Customs  will  select  participants. 
EFFECTIVE  DATE:  The  test  of  the  first 
prototype  will  commence  no  earlier 
than  June  1, 1995,  and  will  run  for 
approximately  six  months.  Comments 
concerning  the  methodology  of  the  first 
remote  filing  prototype  must  be  received 
on  or  before  May  8, 1995.  To  participate 
in  the  first  prototype  test,  the  necessary 
information,  as  outlined  in  this  notice, 
must  be  filed  with  Customs  on  or  before 
May  8,  1995. 

ADDRESSES:  Written  comments 
regarding  this  notice  and  information 
submitted  to  be  considered  for 
voluntary  participation  on  the  first 
prototype  should  be  addressed  to  the 
Remote  Filing  Team,  U.S.  Customs 
Service,  1301  Constitution  Avenue. 
N.W..  Room  1322,  Washington.  D.C. 
20229-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
systems  or  automation  issues:  Russ 
Lanouette  (202)  927-0322.  or  Jackie 
Jegels  (202)  927-0201. 

For  operational  or  policy  issues: 
Linda  LeBaron  (202)  927-0424. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Pubhc  Uw  103-182. 107  Stat. 
2057  (December  8.  1993).  contains 
provisions  pertaining  to  Customs 


Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414),  which  define  and  list  the 
existing  and  planned  components  of  the 
NCAP  (section  411).  promulgate 
program  goals  (section  412).  provide  for 
the  implementation  and  evaluation  of 
the  program  (section  413),  and  provide 
for  remote  location  filing  (RLF)  (section 
414).  Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)), 
implements  the  testing  of  NCAP 
components.  See,  T.D.  95-21  (60  FR 
14211,  March  16,  1995). 

I.  Description  of  Proposed  Test 

The  Concept  of  Remote  Location  Filing 

Remote  Location  Filing  (RLF)  will 
allow  a  program  participant  to  file 
electronically  an  entry  of  merchandise 
vdth  Customs  from  a  location  within  the 
United  States  other  than  at  the  port  of 
arrival  or  location  of  examination.  Due 
to  the  nature  of  this  prototype  test, 
certain  Customs  Regulations  pertaining 
to  brokers  permits,  surety  bonds,  and 
the  entry  of  merchandise  will  be 
suspended. 

Since  Jujie  of  1994,  the  Customs 
Remote  Team  has  shared  Customs  RLF 
concept  through  many  public  meetings 
and  concept  papers,  and  other 
information  on  RLF  has  been  distributed 
on  the  Customs  Electronic  Bulletin 
Board  and  the  Customs  Administrative 
Message  System. 

Customs  intends  to  conduct  at  least 
two  prototypes  of  the  RLF  component  of 
the  NCAP.  These  tests  will  determine 
the  system  and  operational  design  of  the 
RLF.  which  will  allow  all  filers  to 
participate  in  this  type  of  entry  process 
at  a  national  level.  At  this  time,  how  the 
final  RLF  program  will  operate  is 
imknown.  Prototype  participants  must 
recognize  that  these  are  true  prototyftes 
to  test  the  benefits  and  potential 
problems  of  RLF  for  Customs,  the  trade 
community,  and  other  parties  impacted 
by  this  program.  It  is  important  to  note 
that  time  and  money  spent  on  these 
prototypes  may  not  carry  forward  to  the 
final  program. 

Description  of  RLF  Program 

Customs  plans  to  implement  RLF  are 
based  on  blending  the  experiences  of 
the  planned  remote  prototypes  with 
other  Customs  initiatives  such  as  the 
Reorganization,  ACS  Redesign  (ACE), 
and  Trade  Compliance  Process 
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Improvement.  The  Customs  RLE  team's 
objectives  are: 

(1)  To  work  with  the  trade 
community,  other  agencies,  and  other 
parties  impacted  by  this  program  in  the 
design,  conduct  and  evaluation  of  a 
limited  prototype  test  of  RLF: 

(2)  To  obtain  experience  through 

Sirototype  tests  of  remote  location  Hling 
or  use  in  the  design  of  operational 
procedures,  automated  systems,  and 
regulations  that  are  supportive  and 
compatible  with  the  Customs 
Reorganization,  the  Trade  Compliance 
Process  Improvement,  and  the  ACE 
redesign:  and 

(3)  To  implement  RLF  on  a  national 
level  after  the  completion  of  the 
Reorganization,  the  Trade  Compliance 
Process  Improvement,  and  the  ACE 
Redesign. 

The  first  RLF  prototype  (Prototype 
One)  will  commence  no  sooner  than 
June  1,  1995,  and  is  scheduled  to  run  for 
approximately  six  months.  Prototype 
One  will  be  conducted  with  a  very 
limited  number  of  participants  at 
limited  locations.  This  is  due  to  the  fact 
that  this  prototype  will  be  conducted 
with  minimal  system  changes  thereby 
requiring  Customs  to  intervene 
manually  in  tracking  and  processing. 
All  procedures  and  processes  will  be 
closely  coordinated  with  all  selected 
and  affected  parties.  The  intent  of  this 
prototype  is  to  test  such  operational 
issues  as  communication,  cargo 
movement  and  release,  and  service  to 
and  from  remote  locations.  This 
prototype  will  also  test  featiu^s  such  as 
filing  from  a  remote  location,  alternate 
exam  location,  and  possibly  entry 
summary  workload  distribution. 

The  second  remote  prototype 
(Prototype  Two)  is  tentatively  scheduled 
to  commence  no  sooner  than  )une  1 , 
1996.  Prototype  Two  will  continue  to 
evaluate  operational  impact  and 
procedures,  and  begin  addressing 
additional  systemic  needs.  The  work 
completed  by  Customs  Trade 
Compliance  process  improvement  teams 
and  the  Automated  Commercial 
Environment  (ACE  or  the  ACS 
Redesign),  and  experience  gained  from 
Prototype  One  will  be  incorporated  into 
this  prototype. 

Regulatory  Provisions  Suspended 

Certain  provisions  in  Part  111, 
pertaining  to  Customs  brokers.  Part  113, 
pertaining  to  Customs  bonds,  and  Part 
141,  pertaining  to  the  entry  of 
merchandise,  of  the  Customs 
Regulations  (19  CFR  Parts  111,  113,  and 
141)  will  be  suspended  during  this 
prototype  test  to  allow  remote  filings  by 
brokers  in  districts  where  they  currently 
do  not  hold  permits,  and  to  allow  for  the 


movement  of  cargo  from  its  port  of 
arrival  to  a  designated  examination  site. 

II.  Eligibility  Criteria 

Note  that  participation  in  this  testing 
will  not  constitute  confidential 
information  and  that  lists  of  participants 
will  be  made  available  to  the  public 
upon  written  request. 

In  order  to  qualify  for  filing  from  a 
remote  location,  a  program  participant 
in  the  prototype  must  have  the 
capability  to  provide,  on  an  entry-by- 
entry  basis,  the  electronic  entry  of 
merchandise;  the  electronic  entry 
summary  of  required  information;  the 
electronic  transmission  of  invoice 
information  (ABI/AII  or  EDIFACT);  and 
the  electronic  payment  of  duties  fees, 
and  taxes  (ACH).  Other  requirements 
and  conditions  are  as  follows: 

1 .  Participants  and  requested  Customs 
locations  must  have  operational 
experience  with  the  Customs  Electronic 
Invoice  Program  (EIP)  with  either  ABI/ 
All  or  EDIFACT.  Locations  available  for 
prototype  participation  are  those  ports 
currently  operating  with  EIP  release  and 
summary  processing.  It  is  possible  that 
additional  p)orts  may  be  available  when 
the  first  prototype  commences.  The 
following  are  locations  currently 
operational  with  EIP.  (S/P  indicates 
summary  processing  location  and  R/P 
indicates  release  processing  location). 


DDPP  locatkxi 


DDPP  location 

Electronic  processing 
status 

0101  Portland  ME  

S/P. 

0106  Houiton  ME  

R/P,  S/P  done  in 

0101. 

0115  Calais  ME  

R/P,  S/P  done  in 

0101. 

0401  Boston  ....„ 

R/P. 

0901  Buffalo 

S/P. 

0903  Rochester 

R/P,  S/P  done  in 

0901. 

1001  New  YofK  Sea- 

R/P. S/P. 

port. 

1101  Philadelptiia  

R/P.  S/P. 

1102  Chester  PA  

R/P.  S/P  done  in 

1101. 

1103WHmtngtonDE  . 

R/P,  S/P  done  in 

1101. 

1108  Philadelphia  Air- 

R/P, S/P  done  in 

port. 

1101. 

1303  Baltimore  Sea- 

R/P, S/P. 

port. 

1401  Norfolk 

R/P. 

1601  Charleston 

R/P. 

1703  Savannah  

R/P. 

1 803  Jacksonville 

R/P. 

2002  New  Orieans  .... 

R/P. 

2304  Laredo  

R/P,  S/P. 

2704  Los  Angeles  

R/P,  S/P  done  in  Ter- 

minal Island.  CA. 

2809  San  Francisco  .. 

R/P. 

3001  Seattle  

R/P. 

3701  Milwaukee  

R/P. 

3801  Detrort  

R/P. 

3901  Chicago 

R/P. 

4101  Cleveland  

S/P. 

4102  Cincinnati 
41*«  Louisville  .. 


4601  Newark 

4701  JFK 

5201  Miami  

5203  Port  Everglades 

5206  Miami  Airport  .... 

5301  Houston 


Electronic  processing 
status 


R/P.  S/P  done  in 

4101. 
R/P,  S/P  done  in 

4101. 
R/P.  S/P. 
R/P,  S/P. 
R/P.  S/P. 
R/P.  S/P  done  in 

5201. 
R/P.  S/P  done  in 

5201. 
R/P. 


2.  Participants  must  be  operational  on 
the  Automated  Clearing  House  (ACH)  30 
days  before  Prototype  One  commences; 

3.  Only  entry  types  01  (consumption) 
and  11  (informal)  will  be  accepted: 

4.  Cargo  release  must  be  certified  from 
the  entry  summary  (EI)  transaction  with 
the  exception  of  immediate  delivery 
explained  in  #5; 

5.  Participants  will  be  allowed  to  file 
Immediate  Delivery  releases  for  direct 
arrival  road  and  rail  freight  at  the  land 
border  (essentially  19  CFR  142.21(a)) 
with  use  of  paper  invoices  under  Line 
Release,  Border  Cargo  Selectivity  (BCS), 
or  Cargo  Selectivity  (CS).  Submission  of 
all  line  items  at  the  time  of  release  will 
be  required  of  northern  border  filers,  if 
the  release  is  effected  using  BCS  or  CS. 
If  an  examination  is  required  for  a  line 
release  transaction,  the  filer  must 
submit  all  relevant  line  item 
information  through  BCS  or  CS.  Under 
BCS  and  CS.  the  examination  will  be 
performed  at  the  port  of  arrival  with  the 
use  of  paper  invoices.  If  the  filer  wishes 
the  examination  to  be  performed  at  an 
alternate  site,  full  entry  siunmary 
information  (EI  transaction)  with 
electronic  invoice  must  be  transmitted; 

6.  Participants  will  not  be  allowed  to 
file  an  RLF  against  cargo  that  has  been 
moved  in-bond; 

7.  Participants  will  be  required  to  use 
OCA  interfaces  where  they  are 
available;  and 

8.  If  an  examination  is  determined 
necessary,  cargo  vtrill  be  examined  at  the 
Customs  port  of  arrival,  or,  at  Customs 
discretion,  a  filer's  requested  designated 
examination  site  which  would  be  a 
Customs  port  which  is  at  or  nearest  the 
final  destination.  This  movement  of 
cargo  to  a  designated  examination  port 
will  be  under  the  importer's  bond. 

9.  A  participant  must  maintain  an 
average  of  1-2  entries  per  day 
throughout  the  testing  of  the  prototype. 

Customs  will  work  with  participants 
to  ensure  that: 

(1)  Customs  contacts  and  problem 
solving  teams  are  established. 

(2)  Procedures  for  remote  entry  and 
entry  summary  processing  are  prepared. 


(3)  Notification  to  the  participant's 
contact  person  of  the  examination  site  is 
arranged. 

Prototype  One  Application 

This  notice  requests  importers  or 
brokers  on  behalf  of  importers  to 
voluntarily  apply  for  participation  in 
Prototype  One  by  submitting  the 
following  information  to  the  Remote 
Filing  Team,  U.S.  Customs  Service, 
1301  Constitution  Avenue,  N.W.  Room 
1322,  Washington,  D.C.  20229-0001  on 
or  before  the  date  set  forth  in  the 
effective  date  paragraph  at  the  beginning 
of  this  notice: 

1.  Importer  name  and,  if  applicable, 
broker  name,  address,  and  filer  code. 

2.  Supplier  name,  address,  and 
manufacturer's  numl)er. 

3.  Types  of  commodities  to  be 
imported. 

4.  Other  agency  requirements. 

5.  Port(s)  of  arrival. 

6.  Designated  examination  site(s) 
(location  nearest  the  final  destination). 

7.  Monthly  volume  anticipated. 

8.  Requested  entry  summary 
processing  location(s).  if  different  from 
the  port  of  arrival. 

9.  Electronic  Invoicing  Program  status 
and  projected  start  date. 

10.  Electronic  Payment  (ACH)  status 
and  projected  start  date. 

11.  Main  contact  person  and 
telephone  nimiber  for  participation 
questions. 

12.  Any  comments  on  prototype 
participation. 

Basis  for  Participant  Selection 

Eligible  importers  or  importers  with 
brokers  will  be  considered  for  selection 
as  participants  in  Prototype  One. 
Customs  is  looking  for  a  variety  of 
circimistances  and  participants  in  this 
first  prototype;  however,  only  a  small 
nimfiber  of  peulicipants  will  be  selected. 
We  stress  that  those  not  selected  for 
participation  will  be  invited  to  comment 
on  the  design,  conduct,  and  evaluation 
of  this  prototype.  Selection  will  be 
based  on  EIP  operational  experience, 
volume  anticipated,  electronic  abilities, 
and  available  electronic  interfaces  with 
other  agencies  import  requirements. 
Participants  selected  will  be  notified  by 
means  of  the  Customs  Electronic 
Bulletin  Board  and  the  Customs 
Administrative  Message  System. 

in.  Test  evaluation  criteria 

Once  participants  are  selected. 
Customs  and  the  participants  will  meet 
to  review  all  public  comments  received 
concerning  any  aspect  of  the  test 
program  or  procedures,  finalize 
procedures  in  Ught  of  those  comments, 
form  problem-solving  teams,  and 


establish  baseline  measures  and 
evaluation  methods  and  criteria.  At  90 
days  and  180  days  after  commencement, 
evaluations  of  the  prototype  will  be 
conducted,  with  the  final  results 
published  in  the  Federal  Register  as 
required  by  §  101.9(b).  The  following 
evaluation  methods  and  criteria  have 
been  suggested: 

1 .  Ba^ine  measurements  will  be 
established  through  dataqueries  and 
questionnaires. 

2.  Reports  will  be  run  through  use  of 
dataquery  throughout  the  prototype. 

3.  Questionnaires  will  be  conducted 
before,  during,  and  after  the  prototype 
period. 

Preliminary  ideas  for  evaluation  criteria 
for  Customs  and  other  government 
agencies  are  workload  impact  (workload 
shifts,  cycletime,  etc.),  policy  and 
procedural  accommodation,  trade 
compUance  impact,  alternate  exam  site 
issues  (workload  shift,  coordination/ 
communication,  etc.),  problem  solving, 
system  efficiency,  and  the  collection  of 
statistics.  Criteria  ideas  for  the  trade  are 
service  in  cargo  clearance  and  problem 
resolution,  cost  benefits,  system 
efiiciency,  operational  efficiency,  and 
other  items  identified  by  the  participant 
group. 

In  conclusion,  it  is  emphasized  that  if 
a  company  is  interested  in  filing 
remotely,  they  must  first  be  operational 
with  the  Electronic  Invoicing  Program 
(EIP).  For  information  on  the  Electronic 
Invoicing  Program  (EIP),  please  contact 
your  ABI  Client  Representative. 

Dated:  March  30,  1995. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

(FR  Doc.  95-8429  Filed  4-5-95;  8:45  am] 
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[T.D.  95-25] 

Country  of  Origin  Marking  of  Products 
From  the  West  Bank  and  Gaza 

AGENCY:  U.S.  Customs  Service, 
Department  of  Treasury. 
ACTION:  Notice  of  Policy. 

summary:  This  document  notifies  the 
public  that,  for  country  of  origin 
marking  purposes,  goods  which  are 
produced  in  the  West  Bank  and  Gaza 
Strip  shall  be  properly  marked  as  "West 
Bank,"  "Gaza"  or  "Gaza  Strip"  and  shall 
not  contain  the  words  "Israel,"  "Made 
in  Israel,"  "Occupied  Territories-Israel," 
or  words  of  similar  meaning. 
EFFECTIVE  DATE:  For  those  persons 
whose  ruling  is  revoked,  the  position  set 
forth  in  this  document  is  effective  for 
merchandise  entered  or  withdrawn  hova 


warehouse  for  consumption  on  or  after 
June  19,  1995;  for  all  other  persons,  this 
document  is  effective  on  April  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wende  Schuster,  Special  Classification 
and  Marking  Branch  (202)  482-6980. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  permanently  as  the  nature  of  the 
article  (or  its  container)  will  permit,  in 
such  a  manner  as  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
English  name  of  the  country  of  origin  of 
the  article.  Failure  to  mark  an  article  in 
accordance  with  the  requirements  of  19 
U.S.C.  1304  shall  result  in  the  levy  of  a 
duty  often  percent  ad  valorem.  Part 
134,  Customs  Regulations  (19  CFR  Part 
134),  implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

Past  Policy 

In  the  past.  Customs  has  taken  the 
position  that  in  order  for  the  country  of 
origin  marking  of  a  good  which  is 
produced  in  the  West  Bank  or  Gaza 
Strip  to  be  considered  acceptable,  it 
must  be  marked  v«th  the  words 
"Israel,"  "Product  of  Israel,"  or  "Israeli- 
Occupied  West  Bank  (or  Gaza),"  or 
words  of  similar  meaning.  In  all  such 
instances.  Customs  required  that  the 
word  "Israel"  must  appear  in  the 
marking  designation.  For  instance,  in 
HRL  718329  dated  December  21,  1981, 
Customs  held  that  it  is  acceptable  to 
mark  goods  which  were  produced  on 
the  West  Bank  of  the  Jordan  River  with 
the  phrase  "Israeli-Occupied  West 
Bank,"  "Made  in  Israel,"  or  "Israel"  and 
to  indicate  such  marking  designation  on 
the  Certificate  of  Origin  Form  A  for 
purposes  of  the  Generalized  System  of 
Preferences  (GSP).  In  another  case 
concerning  goods  produced  on  the  West 
Bank  of  the  Jordan  River  (HRL  718125 
dated  November  12,  1981),  Customs 
held  that  these  goods  must  be  marked 
with  the  designators  "Israeli -Occupied 
West  Bank",  "Made  in  Israel",  or 
"Israel"  for  purposes  of  indicating  the 
country  of  origin  of  the  merchandise 
pursuant  to  19  U.S.C.  1304.  In  addition, 
in  HRL  730094  dated  January  30, 1987, 
Customs  held  that  the  proper  country  of 
origin  marking  designation  for  soap 
which  is  produced  in  the  West  Bank  is 
"Israeh-occupied  West  Bank"  or  simply 
"Israel".  Finally,  in  HRL  734609  dated 
May  26, 1992,  which  concerned  the 
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proper  country  of  origin  marking  of 
fruiU  and  vegetables  imported  into  the 
U.S.  from  the  Gaza  Strip,  Customs  held 
that  the  designation  "West  Bank"  is  not 
an  acceptable  country  of  origin  marking 
because  the  United  States  does  not 
recognize  the  West  Bank  territory  as  an 
independent  political  entity. 
Conaequently,  Customs  stated  in  HRL 
734609  that  as  the  Gaza  Strip  has  a 
similar  status  as  the  West  Bank,  the 
country  of  origin  markings.  "Israel- 
Occupied  Gaza,"  "Made  in  Israel."  or 
"Israel"  but  not  simply  the  word  "Gaza" 
can  be  used  on  goods  which  are 
produced  in  Gaza. 

Recognition  of  West  Bank  and  Gaza 
Strip 

The  Department  of  State  has  advised 
that  in  accordance  with  the  Israeli-PLO 
Declaration  of  Principles  on  Interim 
Self-Govemment  Arrangements  ("the 
DOP").  which  was  signed  in 
Washington.  D.C.  on  September  13, 

1993,  Israel  has  agreed  to  transfer 
certain  powers  and  responsibilities  to 
the  Palestinian  Authority.  Under  this 
Agreement,  Israel  has  also  consented  to 
make  a  similar  transfer  to  a  superseding, 
elected  Palestinian  Council,  as  part  of 
interim  self-governing  arrangements  in 
the  West  Bank  and  Gaza  Strip.  As  part 
of  this  Agreement,  the  Palestinian 
Authority  has  agreed  to  administer  its 
own  tariff  revenue  collection  and  other 
customs  matters.  The  Palestinian 
Authority  also  acceded  to  set  its  own  tax 
policy  under  the  terms  of  an 
implementing  agreement  which  was 
concluded  in  Cairo  on  May  4,  1994.  In 
view  of  these  recent  developments,  the 
U.S.  Department  of  the  State  has 
advised  the  U.S.  Department  of  the 
Treasury  by  letter  dated  October  24, 

1994,  that,  in  their  view,  the  primary 
purpose  of  19  U.S.C.  1304  would  be  best 
served  if  goods  which  are  produced  in 
the  West  Bank  and  Gaza  Strip  are 
permitted  to  be  marked  "West  Bank"  or 
"Gaza  Strip."  The  Department  of  State 
believes  that  labeling  goods  as  coming 
from  the  "West  Bank"  or  "Gaza"  will 
provide  American  purchasers  with 
important  information  indicating  their 
origin,  which  is  the  primary  purpose  of 
19  U.S.C.  1304. 

Reliance  Upon  Advice  From  State 
Department 

Customs  has  previously  relied  upon 
advice  received  from  the  U.S. 
Department  of  State  in  making 
determinations  regarding  the  "country 
of  origin"  of  a  good  for  marking 
purposes,  hi  T.D.  49743  dated 
November  10,  1938,  the  question  was 
whether  products  imported  from 
German-occupied  territories  were 


regarded  as  products  of  Germany  for  the 
purpoaas  of  the  marking  provisions  of 
the  Tariff  Act  of  1930,  and  for 
determining  applicable  rates  of  duty. 
Based  upon  instructions  given  by  the 
U.S.  Department  of  State,  Customs  held 
that  as  a  result  of  a  change  in 
jurisdiction  from  Czechoslovak  to 
German  in  the  Sudeten  areas  which 
were  under  German  occupation, 
products  which  were  manufactured  in 
those  areas  and  were  exported  on  or 
after  the  date  of  German  occupation 
were  considered  products  of  Germany 
for  purposes  of  country  of  origin 
marking. 

In  United  States  v.  Friedlaender  &■ 
Co..  Inc.,  C.C.P.A.  (February  26,  1940), 
the  issue  involved  the  proper  country  of 
origin  marking  of  imported  merchandise 
which  was  wholly  manufactured  in 
Czechoslovakia,  except  at  the  time  the 
goods  were  exported,  the  territory  in 
which  the  goods  were  manufactured 
was  under  German  occupation.  Customs 
held  that  marking  the  goods  as  products 
of  Czechoslovakia  was  not  acceptable, 
based  upon  instructions  set  forth  in  T.D. 
49743.  The  court  agreed  with  Customs 
and  held  that  as  the  goods  were 
exported  at  a  time  when  that  part  of 
Czechoslovakia  in  which  the  goods  were 
manufactured  was  under  German 
occupation,  the  marking 
"Czechoslovakia"  was  not  in 
compliance  with  the  requirements  of  the 
marking  statute,  and  the  goods  should 
be  marked  to  indicate  "Germany"  as  the 
country  of  origin.  However,  in  a  later 
Treasury  Decision  (T.D.  51360  dated 
November  30,  1945),  the  position  taken 
by  Customs  in  T.D.  49743  was 
rescinded.  In  T.D.  51360,  Customs 
stated  that  the  U.S.  Department  of  State 
advised  that  the  boundaries  of 
Czechoslovakia  had  been  reestablished 
as  they  existed  prior  to  the  date  of  the 
occupation  by  Germany,  and  that  the 
United  States  recognized 
Czechoslovakia  as  an  independent  state. 
Based  upon  this  information.  Customs 
reversed  the  position  taken  in  T.D. 
49743,  and  concluded  that  articles 
which  were  manufactiu^d  or  produced 
in  Czechoslovakia  after  May  8, 1945, 
should  be  regarded  as  products  of 
Czechoslovakia  for  purposes  of  the 
marking  provisions  of  the  Tariff  Act  of 
1930. 

Accordingly,  consistent  with  prior 
Customs  decisions.  Customs  is  relying 
upon  advice  from  the  Department  of 
State  for  purposes  of  denning  the  term 
"Country"  within  the  meaning  of 
section  134.1(a),  Customs  Regulations 
(19  CFR  134.1(a)). 


Revocatioa  sf  Prior  Rulings 

On  November  23,  1994,  Customs 
issued  telex  6327071,  which  stated  that 
Customs  was  proposing  to  change  its 
position  regarding  the  country  of  origin 
marking  requirements  for  goods  made  in 
the  West  Bank  and  Gaza  Strip.  In  the 
telex.  Customs  stated  that  effective 
immediately  merchandise  which  is 
produced  in  the  West  Bank  or  Gaza 
Strip  may  be  properly  marked  with  the 
words  "West  Bank."  "Gaza,"  or  '.'Gaza 
Strip,"  without  the  words  "Israel," 
"Product  of  Israel,"  or  "Israeli-Occupied 
West  Bank,"  or  words  of  similar 
meaning,  also  appearing  in  the  marking 
designation.  The  telex  further  stated  that 
Customs  would  publish  a  notice  in  the 
Customs  Bulletin  requesting  public 
comment  on  the  modification  or 
revocation  of  prior  rulings  concerning 
this  matter.  However,  it  was  further 
noted  in  the  telex  that  until  such 
modification  or  revocation  is  effected, 
the  prior  rulings  concerning  the  proper 
marking  of  goods  made  in  the  West 
Bank  or  Gaza  Strip  would  remain  valid 
and  goods  may  continue  to  be  marked 
in  accordance  with  them. 

On  F'ebruary  8,  1995,  Customs 
published  a  notice  in  the  Customs 
Bulletin  (Volume  29,  Number  6), 
proposing  to  revoke  Headquarters 
Ruling  Letters  (HRL— s)  718329,  718125, 
730094,  and  734609.  to  reflect  the 
position  that  goods  which  are  produced 
in  the  West  Bank  or  Gaza  Strip  shall  be 
regarded  as  a  product  of  the  West  Bank 
or  Gaza  Strip  in  accordance  with  the 
requirements  of  19  U.S.C.  1304  and  19 
CFR  Part  134,  and  shall  be  marked  as 
"West  Bank,"  "Gaza"  or  "Gaza  Strip," 
and  shall  not  contain  the  words 
"Israel,"  "Made  in  Israel,"  "Occupied 
Territories-Israel,"  or  words  of  similar 
meaning. 

Two  comments  received  in  response 
to  the  February  8,  1995,  Customs 
Bulletin  notice  both  of  which  were 
favorable  to  the  Customs  proposal.  One 
commenter,  however,  suggested  that 
Customs  expand  the  proposed  position 
by  allowing  goods  which  are  produced 
in  the  West  Bank  or  Gaza  Strip  to  be 
marked  as  "West  Bank,"  "Gaza," 
"Palestine,"  "West  Bank,  Palestine,"  or 
"Gaza,  Palestine."  The  U.S.  Department 
of  State  has  not  identified  the  area 
within  the  West  Bank  or  Gaza  Strip  as 
one  that  should  be  recognized  as 
"Palestine."  Therefore,  articles  which 
are  produced  in  the  West  Bank  or  Gaza 
Strip  may  not  be  marked  as  products  of 
"Palestine." 

New  Position 

This  document  notifies  the  public  that 
unless  excepted  from  marking,  goods 
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which  are  produced  in  the  territorial 
areas  known  as  the  West  Bank  or  Gaza 
Strip  shall  be  marked  as  "West  Bank," 
"Gaza,"  or  "Gaza  Strip"  in  accordance 
with  the  requirements  of  19  U.S.C.  1304 
and  19  CFR  Part  134,  and  shall  not 
contain  the  words  "Israel,"  "Made  in 
Israel,"  "Occupied  Territories-Israel,"  or 
words  of  similar  meaning.  This 
dociunent  also  revokes  prior  ruling 
letters  (HRL's  718329,  718125,  730094, 
and  734609)  regarding  the  country  of 
origin  marking  requirements  for  goods 
which  are  produced  in  the  West  Bank 
and  Gaza  Strip.  For  those  persons  whose 
ruling  is  revoked,  the  position  stated  in 
this  document  is  effective  for 
merchandise  which  is  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  60  days  from 
the  date  this  dociunent  is  published  in 
the  Customs  Bulletin;  for  all  other 
persons,  this  document  is  effective  on 
the  date  of  publication  in  the  Federal 
Register. 

Dated:  April  3, 1995. 
Stuart  P.  Seidel. 

Assistant  Commissioner.  Office  of 

Regulations  and  Rulings. 

(PR  Doc.  95-8454  Filed  4-5-95;  8:45  am] 
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Fiscal  Service 

Pept  Circ.  570, 1994  Rev.,  Supp.  No.  17] 

Surety  Companies  Acceptable  on 
Federal  Bonds,  American  Reliable 
Insurance  Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 


under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1994  Revision,  on  page  34144  to 
reflect  this  addition: 

American  Reliable  Insurance  Company. 
Business  Address:  8655  East  Via  De  Ventura, 
Scottsdale,  Arizona,  85258.  Phone:  (602) 
483-8666.  Underwriting  Limitation  b/: 
$1,899,000.  Surety  Licenses  c/:  AL,  AK,  AZ, 
AR,  CA,  CO,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN, 
L\,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  HH,  N),  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA, 
WA,  WI,  WY.  Incorporated  in:  Arizona. 

Certificates  of  authority  expire  on 
June  30  each  year,  imless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  companies  remain  qualified  (31  CF 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Hyattsville,  MD  20782. 
telephone  (202)  874-7116. 

Dated:  March  29, 1995. 
Charles  F.  Schwan, 

Director,  Funds  Management  Division. 

Financial  Management  Service. 

[PR  Doc.  95-8496  Piled  4-5-95;  8:45  am] 
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[Dept  CIrc.  570, 1994  Rev.,  Supp.  No.  18] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Reliance  Insurance 
Company  of  Illinois 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
imder  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1994  Revision,  on  page  34174  to 
reflect  this  addition: 

Reliance  Insurance  Company  of  Illinois. 
Business  Address:  4  Penn  Center  Plaza. 
Philadelphia,  PA  19103.  Phone:  (215)  864- 
4000.  Underwriting  limitation  b.  $1,464,000. 
Surety  License  c/:  IL  Incorporated  in:  Illinois. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  Hst  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  luiderwriting  limitations, 
areas  in  which  Ucensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Fimds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Hyattsville,  MD  20782, 
telephone  (202)  874-6507. 

Dated:  March  29.  1995. 
Charles  F.  Schwan. 
Director,  Funds  Management  Division. 
Financial  Management  Service. 
|PR  Doc.  95-6495  Filed  4-5-95;  8:45  am] 
BILUNO  CODE  4810-36-M 
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Vol.  60.  No.  66 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


UNITED  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closure 
(Public  Law  94-409)  (5  U.S.C.  Sec. 
552b) 

I,  Edward  F.  Reilly.  Jr..  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine  o'clock  a.m.  on 
Tuesday,  March  27, 1995  at  the 


Commission's  Central  OfBce,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  five  appeals  from 
National  Commissioners'  decisions 
pursuant  to  28  C.F.R.  Section  2.27.  Six 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 


business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  )asper  Clay,  Jr.,  Vincent 
J.  Fechtel,  Jr.,  John  R.  Simpson,  and 
Michael  J.  Gaines. 

In  Witness  Whereof,  I  make  this 
ofHcial  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  March  3. 1995. 
Edward  F.  Reilly.  Jr., 

Chairman,  U.S.  Parole  Commission. 

|FR  Doc.  95-8596  Filed  4-4-95;  11:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule. 
and  Notice  documents.  These  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  77N-334S] 
RIN  0905-AA06 

Topical  Drug  Products  for  Over-the- 
Counter  Human  Use;  Products  for  the 
Prevention  of  Swimmer's  Ear  and  for 
the  Drying  of  Water-Clogged  Ears; 
Final  Rule 

Correction 

In  rule  document  95-3803  beginning 
on  page  8916  in  the  issue  of  Wednesday, 


February  15, 1995,  make  the  following 
correction: 

On  page  8918,  in  the  third  column,  in 
the  second  full  paragraph,  in  the  sixth 
line  from  the  bottom,  "<"  should  read 


MLUNQ  CODE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 

[Docket  No.  94N-0380] 

Gastroenteroiogy-Urology  Devices; 
Effective  Date  of  the  Requirement  for 
Premarket  Approval  of  the  Implanted 
Mechnical/Hydraulic  Urinary 
Continence  Device 

Correction 

In  proposed  rule  document  95-3805 
beginning  on  page  8595  in  the  issue  of 
Wednesday,  February  15,  1995,  make 
the  following  correction: 


On  page  8607,  in  the  second  column, 
in  Reference  29.,  in  the  fourth  line, 
"Hospital  Medicine,"  should  read 
"Umlogy.". 


BILLING  COOE  1S06-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[UT-080-1 430-01;  UTU-712611 
Notice  of  Realty  Action 

Correction 

In  notice  docvunent  95-6694 
beginning  on  page  15152  in  the  issue  of 
Wednesday,  March  22, 1995,  make  the 
following  corrections: 

1.  On  page  15153,  in  the  table,  in 
Parcel  No.  14,  in  the  land  description, 
the  first  Hne  should  read  "T.  3  S.,  R.  20 
E.,". 

2.  On  page  15154,  in  the  table,  in 
Parcel  No.  39,  in  the  land  description, 
the  second  line  should  read  "Sec.  15: 
NWV4NEV4.". 
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DEPARTMENT  Of  THE  INTERIOR 

Buraau  of  Indian  Affairs 

Racalpt  of  P«tttion  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  TrltM 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Federated  Coast  Miwork.  c/o 
Greg  Sarris,  2062  No.  Sycamore  Avenue, 
Los  Angeles,  California  90068;  has  Hied 
a  petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BIA)  on  February  8,  1995.  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.9(a)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  and  informed  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Reeearch.  Room  1362-MIB.  1849  C 
Street.  N.W..  Washington.  DC.  20240, 
Phone:  (202)  208-3592. 

Dated:  March  23. 1995. 
Ada  E.  Daw. 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  9S-6306  Filed  4-5-95:  8:45  am) 

MLUNQ  COM  4310-02-M 


Receipt  of  Petition  for  Federal 
Acknowledgement  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 


Pursuant  to  25  CFR  83.9  (a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Cowasuck  Band-Abenaki 
People,  c/o  Paul  W,  PouHot.  160  Dailey 
Drive.  Franklin.  Massachusetts  02038- 
295 1 ;  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  Tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
January  23. 1995,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.9(a)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  and  informed  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BLA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

"The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Room  1362-MIB,  1849  C 
Street.  NW..  Washington.  DC  20240. 
Phone:  (202)  208-3592. 

Dated:  March  23.  1995. 
Ada  E.  Oaar. 

Assistant  Secntary — Indian  Affairs. 
(FR  Doc.  95-«302  Filed  4-5-95;  8:45  am] 

MLUNG  coot  4)1(M»-M 


Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Katalla-Chilkat  Tlingit  Tribe  of 
Alaska,  c/o  Gary  C.  Patton.  1001 
Boniface  Parkway,  Suite  45p,  anchorage, 
Alaska  99504;  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
February  2,  1995,  and  was  signed  by 
members  of  the  group's  governing  body. 


This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  f>arties  at  the  appropriate 
time.Under  §  83.9(a)  (formerly  §  54.8(d)) 
of  the  Federal  regulations,  interested 
parties  and  informed  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research.  Room  1362-MIB,  1849  C 
Street.  NW..  Washington,  EX:  20240, 
Phone:  (202)  208-3592. 

Dated:  March  23. 1995. 
Ada  E.  Dwr, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  95-8303  Filed  4-5-95;  8:45  am) 

BILLMO  CODE  4310-02-M 


Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  pubhshed  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Pee  Dee  Indian  Association, 
Inc.,  c/o  David  C.  Locklear,  P.O.  Box 
557,  McColl,  South  Carolina  29570;  has 
filed  a  petition  for  acknowledgment  by 
the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  January  30, 
1995.  and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.9(a)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  and  informed  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
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same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BLA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
'status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  NW..  Washington.  DC  20240. 
Phone:  (202)  208-3592. 

Dated:  March  23. 1995. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  95-8307  Filed  4-5-95;  8:45  am] 
BILUNO  CODE  4310-02-M 


Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Amonsoquath  Tribe  of 
Cherokee,  c/o  Meutin  Wilson.  P.O.  Box 
296,  Deering,  Missouri  63840-0296;  has 
filed  a  petition  for  acknowledgment  by 
the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BLA)  on  February  17, 
1995,  and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 


Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  aiid  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.9(a)  (formeriy  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  and  informed  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BLA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BLA.  The  petitioner  will  be 
provided  an  opportimity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB.  1849  C 
Street.  NW..  Washington,  DC  20240, 
Phone:  (202)  208-3592. 

Dated  March  23, 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  95-8305  Filed  4-5-95;  8:45  am] 

BILUNO  CODE  4310-02-M 


Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Pocasset  Wampanoag  Indian 
Tribe,  Fall  River  Massachusetts,  c/o  Mr. 


Robert  Page,  900  Milldale  Road, 
Cheshire,  Connecticut  06410;  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BLA)  on  January  23, 1995,  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.9(a)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  and  informed  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  position.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BLA's  files.  Such  submissions  wall  be 
provided  to  the  petitioner  upon  receipt 
by  the  BLA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  NW.,  Washington,  DC  20240, 
Phone:  (202)  208-3592. 

Dated:  March  23, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  95-8304  Filed  4-5-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Problems  In  Tender  Filing — New  Policy 

agency:  Military  TrafGc  Management 

Comiiianii,  DOD. 

ACnON:  Notice  of  New  Policy. 

SUMMARY:  MTMC  is  establishing  a 
policy  governing  carrier's  responsibility 
for  tender  filings.  This  policy  gives 
MTMC  authority  to  reject  and  correct 
mistakes  in  rate  tender  filings,  and 
provides  carriers  with  rate  filing 
procedures  for  correcting  mistakes  in 
rate.  This  policy  was  published  59  FR 
55460,  7  November  1994.  for  comments 
by  December  15,  1994.  No  comments 
were  received. 

DATES:  The  new  poUcy  will  be  effective 
May  15.  1995.  in  all  new  MTMC  Non- 
Guaranteed  Traffic  (CT)  solicitations 
and  all  new  GT  solicitations  advertised 
in  the  Commerce  Business  Daily. 
ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-T-ND.  Room  621,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  McGinnis.  MTOP-T-ND, 
(703)  756-1103. 

SUPPt.EMENTARY  INFORMATION:  The  policy 
will  be  included  as  an  enclosure  to  all 
future  MTMC  Guaranteed  and  Non  GT 
freight  soUcitations  after  May  15,  1995. 

Problenu  in  Tender  Filings 

1.  Authority.  As  indicated  in  the 
solicitation,  the  Assistant  Deputy  Chief 
of  Staff  for  Operations-Transportation 
Services  retains  the  authority  to  reject 
and  correct  mistakes  in  rate  tender 
filings. 

2.  Procedures  for  Filing  Tenders. 
a.  General. 

(1)  Carriers  are  solely  responsible  to 
ensure  tender  submissions  are  legible 
and  typed.  Handwritten  or  illegibly 
typed  submissions  or  submissions 
having  typed  strikeovers  will  be 
returned  as  being  nonresponsive. 

(2)  If  a  rate(s),  if  applicable,  is 
omitted,  the  tender  submission  will  be 
returned  as  being  nonresponsive. 

(3)  If  a  minimum  charge(s),  if 
applicable,  is  omitted,  the  tender 
submission  will  be  returned  as  being 
nonresponsive.  If  a  carrier  does  not 
want  to  make  a  minimum  charge,  if 


applicable,  that  carrier  must'insert  a 
"0".  Tender  submission  will  be  returned 
as  being  nonresponsive  for  failure  of 
carrier  to  insert  a  "0". 

(4)  Tenders  containing  material 
alterations  shall  be  rejected  as 
nonresponsive  and  shall  be  returned  to 
the  carrier. 

b.  Carrier  Responsibility  for  Tender 
Filings.  Carriers  are  solely  responsible 
for  the  proper  preparation,  accuracy, 
and  timely  submission  of  their  tenders. 
Carriers  are  responsible  for  establishing 
quality  control  procedures  that  will 
include  review  of  tenders  prior  to  their 
submission  to  Headquarters,  Military 
Traffic  Management  Command.  Tenders 
found  to  contain  errors  such  as 
typographical  may  be  granted  relief 
based  on  justification  in  suppori  of 
alleged  errors. 

c.  Administrative  Errors. 
Administrative  errors  which  can  be 
corrected  include,  but  are  not  limited  to, 
mistakes  in  the  following: 

(1)  Carrier  street  address  and  Standard 
Carrier  Alpha  Code. 

(2)  Carrier  telephone  number. 

(3)  Mode,  if  applicable. 

(4)  Tender  number  or  series. 

(5)  Interstate  Commerce  Commission, 
and/or  intrastate  operating  authority 
certificate  number. 

(6)  Typed  name  of  company  official 
authorized  to  submit  rates,  address,  and 
telephone  number.  Tender  submission 
will  be  returned  as  being  nonresponsive 
for  failure  of  a  carrier  to  sign  its  tender. 

(7)  Tender  and  rate  sheet  not 
corresponding  that  can  be  evaluated  on 
an  equal  basis  with  other  carriers.  If  a 
rate  sheet  varies  the  material  terms  (e.g., 
change  in  rate  qualifier,  mileage  groups, 
or  minimum  weights)  of  the  sohcitation 
so  that  the  rates  cannot  be  evaluated  on 
an  equal  basis  with  other  carriers,  the 
tender  submission  will  be  returned  as 
being  nonresponsive. 

(8)  Failure  to  submit  the  required 
number  of  original  signature  copies  of 
the  rate  tender. 

(9)  Failure  of  the  carrier  to  submit  a 
properly  signed  and  executed  Certificate 
of  Independent  Pricing  with  tender 
submission. 

3.  Mistakes  in  Rate  Filing  Procedures 
(MIRF). 

a.  General. 

(1)  Carriers  discovering  a  mistake(s) 
before  bid  closing  time  can  correct  such 
mistake(s)  by  submission  of  a  new 
tender  prior  to  closing.  The  last  tender 


received  before  closing  governs. 
Identification  of  a  rate  error(s)  in  a  bid 
submission  after  opening  may  be 
initiated  by  either  HQMTMC  or  in 
writing  by  the  carrier.  After  opening, 
carriers  may  either  withdraw  or  seek  to 
correct  rate  error(s). 

(2)  Correction  is  allowed  for  clerical 
error(s)  where  the  intended  rate  is 
obvious  from  the  bid  submission  itself, 
as  in  the  case  of  misplaced  decimal. 

(3)  Correction  is  allowed  in  other 
cases  (except  in  the  case  of  a  downward 
correction  which  would  displace  a  low 
bidder)  only  if  the  carrier  proves  the 
mistake  and  the  rate  actually  intended 
by  providing  HQMTMC  (MTOP-T-N) 
clear  and  convincing  written  evidence. 
If  the  evidence  supports  the  existence  of 
the  mistake,  but  not  the  rate  actually 
intended,  the  carrier  will  be  permitted 
to  withdraw  its  tender  (or  MTMC  wrill 
reject  it).  Carriers  must  submit  evidence 
to  arrive  HQMTMC  (MTOP-T-N) 
within  a  reasonable  time  after 
notification  by  MTMC  of  a  suspected 
mistake. 

(4)  Where  a  downward  correction 
would  displace  a  low  bidder,  it  is 
permitted  only  if  the  mistake  and  the 
intended  rate  can  be  determined  from 
the  solicitation  and  the  tender  itself. 

b.  Evidence.  The  following  evidence 
must,  at  a  minimum,  be  submitted  by 
the  carrier  when  the  carrier  seeks  to 
correct  a  mistake  in  rate  other  than  a 
clerical  error(s): 

(1)  Original  source  documents 
pertinent  to  the  error,  including,  but  not 
limited  to,  working  papers,  spread 
sheets,  transcription  sheets,  adding 
machine  tapes,  tariffs,  cost  data  sheets, 
memorandum  for  records,  written 
procedural  guidance  in  determining  rate 
levels,  internal  rate  printouts,  and  other 
such  papers  which  will  provide  a  clear 
audit  trail  for  tracing  the  mistake. 

(2)  Other  documents  deemed  by  the 
carrier  to  be  relevant  to  error  vahdation 
can  also  be  used  as  evidence. 

(3)  To  protect  their  interests,  carriers 
are  encouraged  to  retain  original  source 
data  until  it  is  certain  that  no  further  use 
for  it  exists. 

4.  Rate  Errors.  Rate  regression 
mistakes  may  be  considered  for  relief 
under  the  MIRF  procedure.  Correction 
of  rate  regression  mistakes  cannot  affect 
other  rates  already  in  normal  regression. 
Two  examples  of  correctable  rate 
regression  mistakes  are  shown  below: 


Example  1 : 


MUeage 

Minimum  weights 

1,000 

2,000 

5,000 

10.000 

20,000 

1 00  or  less 

$9.60 

9.60 

14.30 

21.90 

$4.80 
4.80 
7.15 

10.95 

$1.92 
1.92 
2.86 

4.38 

$1.20 
1.20 
3.00 

$90 

1 01  to  200  

201  to  300  

.90 

1  50 

301  to  400  

3.09 

1  55 

The  error  in  the  above  example  is  the  underlined  rate  which  is  not  in  proper  rate  regression  for  the  higher  minimum 
weight.  It  can  be  corrected  without  afi^ecting  the  regression  for  the  mileage  groups.  If  the  carrier  intended  a  different 
rate,  the  cturier  may  seek  correction  imder  the  MIRF  procedure,  provided  that  the  intended  rate  itself  falls  within 
normal  regression. 

Example  2: 


MHeage 

Minimum  weights 

200 

500 

1,000 

2.000 

5,000 

400  or  less 

401  to  500  

$400 

400 

4 

$160 
160 
160 

160 

$100 
100 
100 

100 

$30 
30 
30 

30 

$24 
24 

501  to  600 

~ " 

24 

601  to  700  

400 

24 

The  error  in  the  above  example  is  the  imderlined  rate  which  is  not  in  proper  rate  regression  for  lower  distance. 
It  can  be  corrected  without  affecting  the  regression  for  the  minimum  weight  groups. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-8441  Filed  4-5-95;  8:45  am] 
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DEPARTMErrr  OF  COMMERCE 

International  Trade  Administration 
[DockiM  No.  980327078-6078-01] 

Commerce  Trade  Fair  Privatization: 
Private  Sector  Organization  and 
Management  of  Overseas  Trade  Fairs; 
Selection  and  Recruitment 

agency:  International  Trade 
Administration.  Ck)mnierce. 
ACTION:  Requesting  proposals  from 
qualified  U.S.  Rrrns  (organizers)  to 
assume  U.S.  pavilion  recruitment, 
promotion,  organization  and 
management  functions  in  selected 
overseas  trade  fairs  and  announcing 
•election  of  firms  and  events  for  the 
pilot  round  of  privatization  initiated  in 
June  1994. 


;  This  notice  sets  forth  the 
objectives,  applicant  criteria,  and 
procedures  for  qualified  U.S.  firms, 
associations  or  American  Chambers  of 
Commerce  abroad  to  assume  the 
responsibility  for  recruiting,  promoting, 
organizing,  and  managing  a  U.S. 
exhibitor  presence  abroad  in  selected 
overseas  trade  fairs  which  previously 
have  been  organized  and  managed  by 
Commerce.  In  this  context  and 
throughout  this  notice,  this  transfer  of 
responsibilities  is  referred  to  as 
"privatization." 

In  order  to  submit  an  application,  per 
the  preceding  paragraph,  qualified 
entities  must  refer  to  the  June  24,  1994. 
Federal  Register.  59  PR  32678-32683, 
and  submit  an  application  per  the 
instructions  stated  therein,  as  well  as  in 
this  notice. 

This  notice  also  provides  the  names  of 
firms,  associations,  or  American 
Chambers  of  Commerce  selected  by  the 
Department  of  Commerce  (Commerce) 
to  assume  the  responsibility  for 
recruiting,  promoting,  organizing,  and 
managing  a  U.S.  exhibitor  presence 
abroad  in  select  overseas  trade  fairs 
which  previously  have  been  organized 
and  managed  by  Commerce.  The  subject 
events  were  previously  announced  in 
the  June  24,  1994.  Federal  Register,  59 
FR  32678-32683. 

DATES:  These  revised  administrative 
procedures  are  effective  on  April  6, 
1995.  The  deadline  for  receipt  of 


applications  from  U.S.  firms  wishing  to 
assume  responsibility  for  recruitment, 
promotion,  and  management  of  a  U.S. 
pavilion  or  grouping  of  U.S.  exhibitors 
varies  according  to  each  individual 
show  as  specified  in  this  notice. 
ADDRESSES:  Trade  Fair  Certification 
Program.  Room  2116.  Export  Promotion 
Services,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW  ,  Washington.  DC  20230. 
FOfl  FURTHER  INFORMATION  CONTACT:  Paul 
Bucher,  U.S.  Department  of  Commerce, 
Room  2116,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Tel:  (202)  482-2525  Fax:  (202)  482-0115 
(for  communication  purposes  only; 
facsimile  applications  will  not  be 
accepted). 

SUPPI.EMENTARY  INFORMATION:  Based  on 
the  experience  with  the  pilot  round  of 
privatization  announced  June  24, 1994, 
there  are  some  modifications  to  the 
criteria  contained  in  the  referenced 
Federal  Register  notice.  Unless 
otherwise  noted  or  superseded  by  this 
announcement,  all  applicant  eligibility 
criteria  and  Conditions  of  Participation 
specified  in  the  June  24.  1994.  Federal 
Register  notice  still  apply.  The  changes 
are  as  follows: 

•  In  order  to  qualify,  all  applications 
must  be  received  no  later  than  400  days 
prior  to  the  first  day  of  the  subject  show. 
(Since  some  show  dates  are  not  yet 
fixed,  applicant  should  contact  the 
event  proprietor  listed  for  each  event  to 
determine  the  specific  dates  of  the 
subject  event,  and  submit  an  application 
within  the  specified  time  frame.) 

•  Trade  association  applicants  may 
not  restrict  their  U.S.  exiiibitor 
recruitment  campaign  to  association 
members  only.  Such  applicants  must 
acknowledge  and  agree  to  this 
condition.  This  information  must  be 
included  in  the  response  to  Question  10 
(Form  of  Application),  as  found  in  the 
June  24,  1994.  Federal  Register  notice. 

•  For  events  listed  as  TrOs  (trade  fair 
recruited  by  overseas'  U.S.  embassy 
staff).  Commerce  cannot  guarantee  that 
the  foreign  trade  fair  proprietor  will 
agree  to  privatization  of  the  U.S. 
pavilion  in  the  subject  event.  Commerce 
will  assist  the  selected  U.S.  pavilion 
organizer  in  its  discussions  with  the 


foreign  event  proprietor,  but  it  is  the 
foreign  event  proprietor's  decision  to 
grant  the  necessary  lease  for  exhibit 
space. 

•  Within  60  days  notice  of  selection, 
the  U.S.  pwvilion  organizer  must  submit 
the  necessary  lease  docimientation. 

•  Prior  to  selection  of  the  U.S. 
pavilion  organizer.  Commerce  reserves 
the  right  to  withdraw  an  event  from  the 
privatization  process  if  circumstances 
warrant  Commerce's  retention  of  the 
event.  Also,  following  selection  of  the 
U.S.  pavilion  organizer.  Commerce  may 
withdraw  its  support  of  the  U.S. 
pavilion  organizer  if  Commerce 
determines  that  the  U.S.  pavilion 
organizer  has  not  comphed  with  the 
provisions  outlined  in  the  Federal 
Register  notice  of  June  24,  1994,  and  of 
this  notice.  Commerce  also  retains  the 
option  to  directly  organize  and  manage 
a  pavilion  of  exhibitors  under  these 
circumstances. 

•  While  the  foreign  event  proprietor 
will  be  encouraged  to  offer  the  selected 
U.S.  pavilion  organizer  leased  space 
under  the  same  conditions  and  rates 
that  would  be  offered  to  Commerce, 
Commerce  cannot  guarantee  it. 

•  Pavilion  organizers  should  note  that 
the  foreign  event  proprietor  may  opt  to 
select  its  own  agent  in  advance  of 
Commerce's  selection  of  a  U.S.  paviUon 
organizer.  In  such  cases.  Commerce  will 
continue  to  offer  its  support  to  the  U.S. 
pavilion  organizer  and  event,  but  via  the 
standard  Trade  Fair  Certification 
Program .  as  prescribed  in  the  Federal 
Register  notice  dated  April  30.  1993,  58 
FR  26116. 

Applicants  Sought 

Applicants  should  contact  the 
relevant  trade  fair  authority  about  event 
specifics  and  logistics.  The  appropriate 
Commerce  Senior  Commercial  Officer 
should  be  contacted  to  discuss 
Commerce's  activities  and 
responsibilities  as  they  relate  to  the  U.S. 
pavilion.  Commerce  seeks  applications 
from  qualified  firms,  associations,  or 
American  Chambers  of  Commerce 
abroad  to  assume  U.S.  pavilion 
recruitment,  promotion,  organization 
and  management  functions  in  the 
following  overseas  trade  fairs: 
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Type 

Event  name 

Industry 

Ex.  No. 

Show  date 

City/country 

FRE 

TFO 

FIEPAG,  Randolph  Haynes, 
Alcantara  Machado  Feiras  e 
Promocoes  Ltda..  Rua 
Brasilk)  Machado  60,  01230- 
905.  Sao  Pauk).  Brazil,  Tel: 
55-11-826-9111,  Fax:  55- 
11-673-626. 

PGA 

20 

May  1996,  Richard  Adas,  Senior 
Commercial  Officer,  US&FCS 
Rua  Estados  Unidos.  1812, 
Sao  Paulo.  S.P..  Brazil,  Tel: 
55-11-«,')3-2011,  Fax:  55- 
11-853-2744. 

Sao  Pauto,  BrazH  

B 

SFO 

EXPO   USA   (contact   post   di- 

GIE 

60 

June  1996  

Santo  Domingo,  Domin- 
ican Rep. 

A 

rectly).  Rot)ert  Bucak),  Senior 

Commercial  Officer,  US&FCS, 

Unit  5500,   APA   AA   34041, 

Tel:      809-541-2171,      Fax: 

809-688-^838. 

TFO 

Computex  (contact  post  di- 
rectly), Ying  Price,  Senior 
Commercial  Officer,  American 
Trade  Center.  Room  3207 
International  Trade  Building, 
Taipei  World  Trade  Center, 
333  Keelung  Road,  Section  1 . 
Taipei  10548,  Taiwan,  Tel: 
886-2-720-1550,  Fax:  886- 
2-757-7162. 

CPT/CSF 

30 

June  1996 - 

Taipei,  Taiwan 

A 

TFO 

Santa  Cruz,  Luis  Alberto 
Pacheco  or  Eric  Weise  M 
arquez,  Feria  Exposicion  de 
Santa  Coiz,  Av.  Roca  y  Coro- 
nado  s/n,  Casilla  116,  Santa 
Cmz,  Bolivia.  Tel:  591-3- 
533-535.  Fax:  591-3-530- 
881. 

GIE 

30 

Sept.  1996,  Paul  Larsen.  Eco- 
nomic/Commercial Officer, 
American  Emtassy,  APO  AA 
34032.  Tel:  591-2-350-251. 
Fax:  591-2-359-875. 

Santa  Cruz,  Bolivia  

B 

In  order  to  receive  the  necessary 
details  about  Commerce's  cvurent  and 
previous  involvement  with  the  subject 
event,  applicants  should  contact 
Commerce's  Senior  Commercial  Officer 
in  the  country  where  the  show  is  being 
held.  If  contact  information  for  these 
officers  is  required,  refer  to  "For  Further 
Information"  at  the  beginning  of  this 
notice. 


Type 
TFO — Trade  Fair  recruited  by 

overseas  post 
SFO— Trade  Fair  for  U.S.  products/ 
services  only  (recruited  by  overseas 
post) 
Frequency 
A — Aimual 
B — Bieimial 
Show  Industry  Codes 
CPT — Computers  and  Peripherals 


CSF — Computer  Software 
GIE — General  Industrial  Equipment 
PGA — Printing  and  Graphic  Arts 
Equipment 

Selected  Shows  and  Applicants 

As  part  of  the  pilot  round  of  trade 
event  privatization  announced  in  the 
June  24, 1994,  Federal  Register  notice, 
the  following  shows  and  U.S.  pavilion 
organizers/managers  were  selected: 


Show  name/date 


Applicant 


Rural  Ex,  July  12-31,  1995,  Buenos  Aires,  Ar- 
gentina. 
Seoul  Instrument  Sept.  1995,  Seoul,  Korea  


Offshore  Europe.  Sept.  5-8,  1995,  Aberdeen. 

Scotland. 
Plovdiv    Inti    Fair.    Sept.    26-Oct.    2,    1995, 

Plovdiv,  Bulgaria. 
Expo  Salud,  Oct.  3-7,  1995.  Santiago.  Chile  .... 

Polagra  Infl  Fair.  Oct.  6-11,  1995,  Poznan,  Po- 
land. 
Aimex,  Oct  16-20, 1995,  Sydney,  Australia 


Mineria,  Oct.  18-22,  1995,  Acapulco.  Mexico 
Fisa,  Oct  25-IMov.  5,  1995,  Santiago,  Chile  .. 
Pacific  Inti  Fair,  November  1995,  Lima,  Peru 


Taipei  Inti  Book  Fair.  January  1996.  Taipei, 

Taiwan. 
Expocomer,  March  6-11,  1996,  Par»ma  City, 

Panama. 


William  Wames,  VP  International,  CMC — International  Division,  200  N.  Glet>e  Road,  Suite  900, 

Arlington,  VA  22203,  Tel:  (703)  527-8000,  Fax;  (703)  527-8006. 
Kathy  Donnelly,  Managing  Dir.,  Concord  Expo  Group.  P.O.  Box  677,  Corxxxd,  MA  01742- 

2101,  Tel:  (508)  371-2203,  Fax:  (508)  371-7121. 
Jolanta  Mazewski-Dryden,  Dir.  of  Confererx;es  and  Exhitxtions,  International  Exhitwtions,  Inc., 

1635  W.  Alabama,  Houston,  TX  77006,  Tel:  (713)  529-1616,  Fax:  (713)  529-0936. 
John  D.  Uakatos,  Via  Expo  Ltd.,  P.O.  Box  630196,  Bronx,  NY  10463,  Tel:  (718)  548-4747, 

Fax:(718)548-8197. 
William  Wames,  VP  International,  CMC — International  Division,  200  N.  Glet)e  Road.  Suite  900, 

Arlington,  VA  22203,  Tel:  (703)  527-8000,  Fax:  (703)  527-8006. 
Jeff  Malley,  Dir.  Int'l  Sales  and  Marketing,  Comtek  Intematior^,  43  Dantxjry  Road,  Wilton,  CT 

06897,  Tel:  (203)  834-1122,  Fax:  (203)  762-0773. 
Peter  Vlahos,  International  Concrete  and  Aggregates  Group,  900  Spring  Street  Silver  Spring, 

MD  20910,  Tel:  (301)  587-1400,  Fax:  (301)  587-4260. 
William  Wames,  VP  Intematkjnal,  CMC — International  Division,  200  N.  Glebe  Road,  Suite  900, 

Arlington,  VA  22203.  Tel:  (703)  527-8000,  Fax:  (703)  527-8006. 
Catherine  Doerr,  President,  ShoWorks,  Inc.,  702  S.  Washington,  Spokane,  WA  99204-2524, 

Tel:  (509)  838-8755,  Fax:  (509)  838-2838. 
William  Wames,  VP  International,  CMC— International  Division,  200  N.  Glebe  Road,  Suite  900, 

Ariington,  VA  22203,  Tel:  (703)  527-8000,  Fax:  (703)  527-8006. 
Kathy  Donnelly,  Managing  Dir.,  Concord  Expo  Group,  P.O.  Box  677,  Concord.  MA  01742- 

2101,  Tel:  (508)  371-2203,  Fax:  (508)  371-7121. 
Dan  Chambers,  DC  Commerce  International,  3021  South  Hill  Street,  Arlington,  VA  22202,  Tel: 

(703)  941-3460,  Fax:  (703)  941-2642. 
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Show  name/date 


Applicant 


Inpoco,  April  1996,  Seoul.  Korea  

Interdean  "96,  April  1996,  Amsterdam.  Nettwr- 

lands. 
Techrx)tron,  April  1996,  Lima,  Peru  

Telexpo.  April  14-22,  1996.  Sao  Paulo,  Brazil  .. 

Interzoo.  May  1996,  Nuremberg,  Gemiany  

Expomin  '96.  May  14-18.  1996.  Santiago.  Chile 

Eurosatory    "96.    June    24-29.     1996,    Paris, 

FrarKe. 
Bogota  Infl  Fair.  July,  1996,  Bogota.  Colombia 


Katfiy  Donnelly,  Managing  Dir..  Corx»fd  Expo  Group,  P.O.  Box  677,  Concord,  MA  01742- 

2101,  Tel:  (508)  371-2203,  Fax:  (508)  371-7121. 
EMen  Glew,  Presidenl,  E.  Glew  International.  Ten  Tower  Office  Park  Dr.,  Wobum,  MA  01801, 

Tel:  (617)  933-9055,  Fax:  (617)  933-8744. 
Wiliam  Wames.  VP  International,  CMC — International  Division,  200  N.  Gletw  Road.  Suite  900, 

Arlington,  VA  22203,  Tel:  (703)  527-8000,  Fax:  (703)  527-8006. 
James  M.  Forlerua.  Vice  President.  Industhal  Group.  EJ  Krause  and  Assoc  Inc..  7315  Wis- 
consin Ave..  Suite  450  N,  Bethesda.  MD  20814.  Tel:  (301)  986-7800.  Fax:  (301)  986-4538. 
Kathy  Donnelly,  Managing  Director.  Corxx)rd  Expo  Group,  P.O.  Box  677.  Concord.  MA  01742- 

2101.  Tel:  (508)  371-2203,  Fax:  (508)  371-7121. 
Joseph  Lerria.  Acting  Vce  President,  Manulacturing,  Nabonal  Mining  Association,  1130  17th 

Street,  NW.,  Washington,  DC  20036,  Tel:  (202)  463-2625,  Fax:  (202)  833-1965. 
Joseph  P.  Mollis,  Director,  Industry  AWairs.  Association  of  the  U.S.  Army,  2425  Wilson  Blvd., 

Suite  657.  Arlington,  VA  22201,  Tel:  (703)  841-4300,  ext.  660,  Fax:  (703)  243-2589. 
Joseph  A.  Finnin,  Exec.  Dir.,  Colombian-American  Chamber,  of  Commerce,  Calle  35  No.  6- 

16,  Bogota,  Colombia,  South  Amenca,  Tel:  (571)  288-1306,  (571)  285-7800,  Fax:  (571) 

288-6434. 


Dated:  March  30,  1995. 
Mary  Fran  Kirduier, 

Chairman.  Trade  Events  Board.  International 
Trade  Administration,  Department  of 
Commerce. 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscrq>tion 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
tb&tophncofyout  label  as  shown  in  Otis  example: 


A  renewal  notice  will  be 
tent  appToximaccly  90  days 
before  diis  date. 
/ 


A  renewal  notice  will  be 
aent  approximarely  90  days 
before  this  dace. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Dociunents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


ORtar  PreoMakig  CodK 

♦5468 


Superintendent  of  Documents  Subscription  Order  Form 


LjYC0|  please  enter  my  subscriptions  as  fdcws: 


Charg0  your  order. 
It^matyl 

To  fax  your  orders  (202)  512-2233 


.  subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

..  {Includes  por  privacy,  checic  box  below: 

□  Do  not  make  my  nanie  availat>le  to  other  mailers 

Checl(  method  of  payment 

a  Check  payable  to  SuperinterKJent  of  Documents 


The  total  cost  of  my  order  is  $_ 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  psrsonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


a  GPO  Deposit  Account    |    | 

MM      - 

a  VISA     □  MasterCard    "T 

1     1      (expiration  date) 

Mill                   1               1 

City.  State.  Zip  code 


TTian^  you  lor  your  order! 


UMI 


Daytime  phone  including  area  code 


Purchase  order  number  (optionaQ 


1094 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Fomri  charge  your  oraer  »^  riwc 

ri  s  &3sy'  i^^^p^^^^ 

Order  Procoaang  Code 

*  7296  "^^  ^^  y^"'^  orders  (202)  51 2-2250 

□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  niethod  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     I    I    I    I    I    I    I    I  -  O 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


□  VISA      □  MasterCard                         (expiration  date) 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  Including  area  code 


4/M 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   .5133  Charge  your  order. 

I  Mltt3^  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inqulr*e«-(202)  512-2250 


copies  of  DOCUNfENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Pleaae  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


(Street  address) 


I I  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 

L 


Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  Tb:  New  Orders,  Superintendent  of  Documents,  F.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(IWv  12/91) 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscnption  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session.  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YES,  enter  my  subscription(s)  as  follows: 


Omar  PiocMatng  Cod* 

*  6216 


Charge  your  order. 
It's  Easy! 


To  fax  your  orders  (202)  5U-2233 
subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session.  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $. 


International  customers  please  add  25  %    Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  prmi) 


(Additional  address/attention  line) 


I     I  VISA  or  MasterCard  Account 


(Street  address) 


-D 

~1 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/addms  available  to  other  mailers?  I I    I — I 


(Authorizing  Signature)  (H^) 

Mail  To:    New  Orders,  Superintendent  of  Ekxruments 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulati>^  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Nficrofiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.(X) 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Available... 


Ordor  Proctsting  Cod* 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 


Msr 


D    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:  ^** '"  y**"  **"**"  <^^>  512-2233 


.  Federal  Register  (MFFR)  Q  One  year  at  $433  each 

Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


□  Six  months  at  $216.50 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  dbeck  box  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  E>ocuments 

□  GPO  Deposit  Accoimt 

□  VISA  □  MasterCard 


l-D 


(e)q>iration) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


IWM 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  v/'iih  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 

Subscription  prices* 


Single  month  $35 
6  months  $200 
12  months       $375 


*Price.s  for  single  work  stution; 
multiple  work  stution  discounts  available 


Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  swais.access.gpo.gov;  login  as  newuser,  no  password  <enter>;  or 
use  a  modem  to  call  (202)  512-1661,  type  swais,  <  enter  >;  at  login  prompt,  type  newuser, 

<  enter  > 


I2/<M 


See  Page  II  inside  any  issue  of  the  Federal  Register  for  additional  information 
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Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and  Salt 
Lake  City,  UT,  see  announcement  on  the  inside  cover  of 
this  issue. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  OfRce  of  the  Federal  Register. 

WHAT:     Free  public  brierings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


.   WASHINGTON,  DC 

April  20  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street  NW.. 
Washington.  DC  (3  blocks  north  of  Union 
Station  Metro] 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 

RESERVATIONS: 

SALT  LAKE  CH  V.  UT 

May  9  at  9:00  am 

State  Office  Building  Auditorium 

450  North  Main  Street 

Salt  Uke  City.  UT  84114 

1-800-359-3997 

Agency  for  Health  Care  Policy  and  Research 

NOTICES 
Meetings: 
Health  Care  Policy  and  Research  Special  Emphasis  Panel, 
17790-17791 

Agricultural  Marinating  Service 

RULES 

Peaches  grown  in  Georgia,  17633-17634 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Consumer  Service 

See  Forest  Service 

Air  Force  Department 

NOTICES 

Defense  programs;  proposed  terminations  or  reductions, 
17779-17780 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  United  Arab  Emirates;  African  horse 
sickness  disease  status  change,  17634-17635 
Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances,  17631-17633 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 

Meetings: 

Americans  with  Disabilities  Act  Accessibility  Guidelines 
Review  Advisory  Committee,  17773-17774 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  17775-17777 

Procurement  list;  additions  and  deletions;  correction,  17777 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings: 
Rethinking  past  performance  disclosure  roundtable, 
17777 
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Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 

Dietary  supplement  powders  containing  iron; 
exemption,  17660-17662 
NOTICES 

Settlement  agreements: 
Toy  Wonders,  Inc.,  17777-17779 

Corporation  for  National  and  Community  Service 

PROPOSED  RULES 

Sohcitation  and  acceptance  of  donated  property  and 
services,  17761-17763 

Defense  Department 

See  Air  Force  Department 

Drug  Enforcement  Administration 

RULES 

Prescription  drug  products;  reporting  and  recordkeeping 
requirements,  17636-17637 

Education  Department 

NOTICES 
Meetings: 
Institutional  Quality  and  Integrity  National  Advisory 
Committee,  17780-17781 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

17808-17809 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Clean  Water  Act: 
National  pollutant  discharge  elimination  system — 
Storm  water  discharges  permits,  17950-17957 
Municipal  solid  waste  landfill  facilities;  corporate  owners 
and  operators: 
Financial  assurance,  17649-17652 
PROPOSED  RULES 
Air  programs: 
Outer  Continental  Shelf  regulations — 
Consistency  update.  17748-17750 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Virginia.  17746-17748 
Air  quality  planning  purposes;  designation  of  areas: 

New  Mexico.  17756-17758 
Clean  Air  Act: 

State  operating  permits  programs — 
Louisiana,  17750-17756 
Clean  Water  Act: 
National  pollutant  discharge  elimination  system — 
Storm  water  discharges  permits,  17958 
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NOTICES 

Confidential  business  information  and  data  transfer  to 

contractors,  17785 
Drinking  water: 
Public  water  supply  supervision  program — 
Massachusetts,  17785-17786 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  17786 
Weekly  receipts,  17786-17787 
Meetings: 
Analysis  of  pollutants  in  the  environment;  conference 
and  training  workshop.  17787-17788 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Hartford,  WI;  sulfide  pretreatment  standards  waiver; 
revocation,  17788-17789 

Executive  Office  of  the  President 
See  Presidential  Documents 

Export-Import  Bank 

RULES 

Conflicts  of  interest,  17625-17628 

Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 
Telephone  company/cable  television  cross-ownership, 
17763-17764 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Flood  insurance  program; 

Standard  hazard  determination  fofm,  17758-17761 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Open  access  non-discriminatory  transmission  services  by 
public  utilities;  real-time  information  networks; 
technical  conference,  17662-17731 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

lUinova  Power  Marketing,  Inc.,  et  al.,  17781-17782 
Environmental  statements;  availability,  etc.: 

Jackson,  OH,  et  al.,  17782 
Applications,  hearings,  determinations,  etc.: 

Koch  Gateway  Pipeline  Co.,  17782-17783 

Mojave  Pipeline  Co.,  17783 

National  "Fuel  Gas  Supply  Corp..  17783 

Tennessee  Gas  Pipeline  Co..  17783-17785 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Knox  County.  TN.  17845-17846 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  17851 

Federal  Railroad  Administration 

PROPOSED  RULES 
Railroad  operating  rules: 

Grade  crossing  warning  systems  selection  and 
installation.  17770 


Federal  Reserve  System 

RULES 

Loans  to  executive  officers,  directors,  and  principal 
shareholders  of  member  banks  (Regulation  O): 

Loans  to  holding  companies  and  affiliates,  17635-17636 
NOTICES 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  17789 
Meetings;  Sunshine  Act,  17851 
Applications,  hearings,  determinations,  etc.: 

Banco  de  Sabadell,  S.A.,  17789-17790 

Commonwealth  Holdings,  LLC,  et  al.,  17790 

Ohs,  Steven  L..  et  al..  17790 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  17851 
« 

Federal  Trade  Commission 

PROPOSED  RULES 
Trade  regulation  rules: 

Franchising  and  business  opportunity  ventures; 

disclosure  requirements  and  prohibitions.  17656- 
17660 

Food  and  Consumer  Service 

RULES 

Food  stamp  program: 
Mickey  Inland  Memorial  Domestic  Hunger  Relief  Act — 
Excess  medical  expense  deduction,  17628-17631 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Clearwater  National  Forest,  ID,  17772-17773 

General  Services  Administration 

RULES 

Federal  property  management: 
Public  buildings  and  space — 
Energy  conservation;  temperature  and  air  circulation 
standards.  17653 

PROPOSED  RULES 

Federal  Acquisition  Streamlining  Act  of  1994;  cooperative 
purchasing  implementation,  17764-17769 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 
See  Social  Security  Administration 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Utah. 17791-17792 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 

Single  family  mortgages  nonjudicial  foreclosure,  17968- 
17975 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property.  17854—17900 
Joint  community  development  program.  17960-17965 


Interior  Department 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Debt  instruments  with  original  issue  discount;  annuity 
contracts.  17731-17734 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  from — 
Thailand.  17774-17775 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Microsphere  adhesives.  process  for  making  same,  and 
products  containing  same,  including  self-stick 
repositionable  notes.  17806 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act.  17851 

Railroad  operation,  acquisition,  construction,  etc.: 

Norfolk  Southern  Railway  Co.,  17807 
Railroad  services  abandoxmient: 

Central  of  Georgia  Railway  Co.,  17806-17807 
Securities  exemption: 

Union  Pacific  Corp.,  17807 

Justice  Department 

See  Drug  Enforcement  Administration 

Latx>r  Department 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  17807-17808 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Arizona,  17795-17796 
Siu^'ey  plat  filings: 

Idaho.  17796 
Withdrawal  and  reservation  of  lands: 

Arizona,  17796-17797 

Maritime  Administration 

PROPOSED  RULES 
Federal  regulatory  review: 
Public  meetings  and  request  for  comments,  17763 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 

Lease  sales,  17797-17804 

Leasing  systems,  1 7804 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 


National  Archives  and  Records  Administration 

NOTICES 

Meetings: 
Presidential  Libraries  Advisory  Committee,  17824 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

International  Advisory  Panel,  17824-17825 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Importation  eligibihty;  determinations,  17846-17848 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  17653-17654 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  golden  crab,  17770-17771 
NOTICES 
Meetings: 

Pacific  Fishery  Management  Council.  17775 

National  Park  Service 

RULES 

Special  regulations: 
National  Capital  Region  parks;  sales  of  items;  limits  and 
standards  for  sites,  stands  and  structures  for  such 
sales,  17639-17649 
NOTICES 

Environmental  statements;  availability,  etc.: 
Glacier  National  Park,  MT,  17804-17805 

National  Science  Foundation 

NOTICES 
Meetings: 
Biochemistry  and  Molecular  Structure  and  Function 

Advisory  Panel,  17825 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  17825 
Biological  Sciences  Special  Emphasis  Panel.  17825 
Cell  Biology  Program  Advisory  Panel,  17825-17826 
Cognitive,  Psychological  and  Language  Sciences  Advisory 

Panel,  17826 
Earth  Sciences  Proposal  Review  Panel,  17826 
Economics,  Decision,  and  Management  Sciences 

Advisory  Panel,  17826 
Genetics  and  Nucleic  Acids  Advisory  Panel.  17826- 

17827 
Human  Resource  Development  Special  Emphasis  Panel, 

17827 
Information,  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  17827 
Mathematical  and  Physical  Sciences  Advisor>' 

Committee,  17827-17828 
Mathematical  Sciences  Special  Emphasis  Panel,  17827 
Neuroscience  Advisory  Panel.  17828 
Physiology  and  Behavior  Advisory  Panel.  17828 
Systemic  Reform  Special  Emphasis  Panel.  17828-17829 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Early  site  permits  standard  design  certifications  and 
combined  licenses  for  nuclear  power  plemts: 
System  80+  design.  17902-17924 
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U.S.  advanced  boiling  water  reactor  and  system  80+ 
standard  designs;  meeting,  17947-17948 

U.S.  advanced  boiling  water  reactor  design,  17924-17947 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Arizona  Public  Service  Co.  et  al.,  17829-17831 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
BanJt  of  America  Illinois  et  al.,  17809-17824 

Personnei  Management  Office 

PROPOSED  RULES 

Employment: 
Nonpermanent  excepted  positions  brought  into 
'J     competitive  service;  employee  retention,  17655- 
17656 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Child  Abuse  Prevention  Month,  National  (Proc.  6781), 
17979-17980 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention,  17792-17795 

Reclamation  Bureau 

NOTICES 
Privacy  Act: 
Systems  of  records,  17805-17806 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  chfuiges: 
New  York  Stock  Exchange,  hic,  17831-17833 

Applications,  hearings,  determinations,  etc.: 
American  Skandia  Life  Assurance  Corp.  et  al.,  17833- 

17838 
Pitcaim  Group  LP.  et  al.,  17838-17840 
PubUc  utility  holding  company  filings,  17840-17844 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Massachusetts  et  al.,  17844 

Social  Security  Administration 

PROPOSED  RULES 

Federal  regulatory  review;  comment  request,  17731 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  17844-17845 

Surface  IMInIng  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana.  17637-17638 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Illinois.  17734-17736 


Indiana.  17736-17739 
Kentucky.  17739-17741 
Ohio.  17741-17743 
Virginia,  17743-17746 

Transportation  Department 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Western  Pacific  Airlines,  Inc.,  17845 
International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 
Index  adjustment  factors.  17845 

Treasury  Department 

See  Internal  Revenue  Service 
United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
North-South  center  external  research  program.  17848- 
17850 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development.  17854- 
17900 

Part  III 

Nuclear  Regulatory  Commission,  17902-17948 

Partly 

Environmental  Protection  Agency,  17950-17958 

Party 

Department  of  Housing  and  Urban  Development,  17960- 
17965 

Partyi 

Department  of  Housing  and  Urban  Development.  17968- 
17975 

Part  yil 

The  President.  17979-17980 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

5  CFR  Chapter  Ul 

12  CFR  Part  400 
RIN3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Export- 
Import  Bank  of  the  United  States 

agency:  Export-Import  Bank  di  the 
United  States  (Eximbank). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Export-Import  Bank  of 
the  United  States,  with  the  concurrence 
of  the  Office  of  Government  Ethics 
(CX5E),  is  issuing  regulations  for 
employees  of  Eximbank  that 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  The 
supplemental  rules  prohibit  certain 
Eximbank  employees  and  their  spouses 
and  minor  children  from  owning 
securities  in  any  of  the  entities 
designated  as  having  the  most 
substantial  dealings  with  Eximbank  and 
require  Eximbank  employees,  other  than 
special  Government  employees,  to 
obtain  prior  approval  to  engage  in 
outside  emplojrment. 

Eximbank  is  also  repealing  its  existing 
regulations  setUng  forth  agency 
standards  of  ethical  conduct  which  have 
been  substantially  superseded  by  the 
executive  branch-wride  Standards  of 
Ethical  Conduct  aijfl  by  the  executive 
branch-wide  financial  disclosure 
regulations  issued  by  OGE.  In  place  of 
the  existing  Eximbank  regulations  in  12 
CFR  part  400,  Eximbank  is  substituting 
a  cross-reference  to  the  new  executive 
branch-wide  regulations  and  to  these 
supplemental  regulations. 
DATES:  Interim  rule  effective  April  7, 
1995.  Comments  are  invited  and  must 
be  received  on  or  before  May  22, 1995. 


ADDRESSES:  Send  comments  to  the 
Export-Import  Bank  of  the  United 
States,  811  Vermont  Avenue  NW., 
Washington,  DC  20571,  Attention:  Mr. 
Paul  W.  Boyer. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  J.  McKinsey,  Export-Import  Bank 
of  the  United  States,  Office  of  The 
General  Coimsel,  telephone  (202)  565- 
3452. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  7. 1992,  OGE  published  a 
final  rule  entitled  "Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch"  (Standards).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557  and 
57  FR  52583,  with  additional  grace 
period  extensions  at  59  FR  4779-4780 
and  60  FR  6390-6391.  The  Standards, 
codified  at  5  CFR  part  2635  and 
effective  February  3, 1993,  estabhsh 
imiform  standards  of  ethical  conduct 
that  are  appUcable  to  all  executive 
branch  personnel. 

5  CFR  2635.105  authorizes  an 
executive  branch  agency  to  issue,  with 
OGE's  concurrence,  ag6ncy-specific 
supplemental  regulations  that  are 
necessary  to  implement  effectively  its 
ethics  program.  Eximbank,  with  CDGE's 
concurrence,  has  determined  that  the 
following  supplemental  rules,  being 
codified  in  new  5  CFR  chapter  LII,  are 
necessary  for  the  successful 
implementation  of  Eximbank's  ethics 
program,  in  light  of  Eximbank's 
operations. 

n.  Analysis  of  the  Regulations 

Section  6201.101     General 

Section  6201.101  explains  that  the 
regulations  contained  in  the  interim  rule 
apply  to  employees  of  Eximbank  and  are 
supplemental  to  the  executive  branch 
standards. 

Section  6201 . 1 02    Prohibited  Financial 
Interests 

The  Standards,  at  5  CFR  2635.403(a), 
specifically  recognize  that  an  individual 
agency  may  find  it  necessary  or 
desirable  to  issue  a  supplemental 
regulation  prohibiting  or  restricting  the 
acquisition  or  holding  of  a  financial 
interest  or  a  class  of  financial  interests 
by  its  employees,  or  any  category  of  its 
employees,  and  the  spouses  and  minor 
children  of  those  employees,  based  on 
the  agency's  determination  that  the 
acquisition  or  holding  of  such  financial 


interests  would  cause  a  reasonable 
person  to  question  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  Eximbank  has  made 
such  a  determination  with  respect  to 
certain  holdings  by  those  employees, 
other  than  special  Government 
employees,  who  are  required  to  file 
public  or  confidential  disclosure 
statements.  With  respect  to  the  spouses 
and  minor  children  of  these  Eximbank 
employees,  Eximbank  has  made  an 
additional  determination  that  there  is  a 
direct  and  appropriate  nexus  between 
the  prohibition  on  holding  certain 
financial  interests  as  applied  to  spouses 
and  minor  children  and  the  efficiency  of 
the  service  provided  by  Eximbank.  To 
help  ensure  public  confidence  in  the 
integrity  of  Eximbank's  programs  and 
operations,  this  interim  rule,  for 
codification  at  5  CFR  6201.102,  will 
prohibit  covered  employees  of 
Eximbank  and  their  spouses  and  minor 
children  from  owning  securities  of  any     . 
of  the  entities  designated  by  Eximbank 
as  having  the  most  substantial  deahngs 
with  Eximbank. 

Section  6201 . 1 03    Prior  Approval  of 
Outside  Employment 

The  Standards,  at  5  CFR  2635.803, 
also  specifically  recognize  that  an 
agency  may  find  it  necessary  or 
desirable  to  issue  a  supplemental 
regulation  requiring  its  employees  to 
obtain  approval  before  engaging  in 
outside  employment  or  activities.  The 
Eximbank  standards  of  conduct 
regulations  have  long  required 
employees  to  obtain  written  permission 
prior  to  engaging  in  outside 
employment.  Eximbank  has  found  this 
requirement  useful  in  ensuring  that  the 
outside  employment  activities  of 
employees  conform  with  all  applicable 
laws  and  regulations.  In  accordance 
vkrith  5  CFR  2635.803,  Eximbank  has 
determined  that  it  is  necessary  to  the 
administration  of  its  ethics  program  to 
continue  to  require  such  prior  approval. 
This  interim  rule,  for  codification  at  5 
CFR  6201.103,  will  require  employees  of 
Eximbank,  other  than  sp>ecial 
Government  employees,  who  desire  to 
engage  in  outside  employment  to  obtain 
prior  approval  of  such  employment 
from  their  immediate  supervisor  and 
from  Eximbank's  Designated  Agency 
Ethics  Official. 
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Repeal  of  Eximbank  Standards  of 
Conduct 

Eximbank  is  repealing  its  existing 
standards  of  ethical  conduct  regulations 
codified  at  12  CFR  part  400  which  have 
been  largely  superseded  by  the 
executive  branch-wide  Standards  at  5 
CFR  part  2635  or  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634.  In  place  of  its  old  standards 
at  12  CFR  part  400,  Eximbank  is  issuing 
a  residual  cross-reference  provision  at 
new  12  CFR  400.101  to  refer  both  fo  the 
executive  branch-wide  Standards  and 
financial  disclosure  regulations  and  to 
Eximbank's  new  supplemental 
standards  regulations. 

n.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

As  General  Counsel  of  Eximbank,  I 
have  found  good  cause  pursuant  to  5 
U.S.C.  553(b)  and  (d)(3)  for  waiving,  as 
unnecessary  and  contrary  to  the  public 
interest,  the  general  notice  of  proposed 
rulemaking  and  the  30-day  delay  in 
effectiveness  as  to  these  interim  rules 
and  repeals.  The  reason  for  this 
determination  is  that  it  is  important  to 
a  smooth  transition  from  Eximbank's 
prior  ethics  rules  to  the  new  executive 
branch-wide  Standards  and  financial 
disclosure  regulations  that  these 
rulemaking  actions  become  effective  as 
soon  as  possible.  Furthermore,  this 
rulemaking  is  related  to  Eximbank 
organization,  procedure  and  practice. 
Nonetheless,  this  is  an  interim 
rulemaking,  with  provision  for  a  45-day 
public  comment  period.  The  Export- 
Import  Bank  of  the  United  States  will 
review  all  comments  received  during 
the  comment  period  and  will  consider 
any  modifications  that  appear 
appropriate  in  adopting  these  rules  as 
final,  with  the  concurrence  of  the  Office 
of  Government  Ethics. 

Regulatory  Flexibility  Act 

As  General  Counsel  of  Eximbank,  I 
have  determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  that 
these  regulations  will  not  have  a 
significant  impact  on  small  business 
entities  because  they  affect  only 
Eximbank  employees  and  their 
immediate  families. 

Paperwork  Reduction  Act 

As  General  Counsel  of  Eximbank,  I 
have  determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  these 
regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 


List  of  Subjects 

5  CFR  Part  6201 

Conflict  of  interests.  Government 
employees. 

12  CFR  Part  400 

Conflict  of  interests.  Government 
employees. 

Dated:  March  1.  1995. 
Carol  F.  Lee. 

General  Counsel,  Export-Import  Bank  of  the 
United  States. 

Approved:  March  15. 1995. 
Stephen  D.  Potta, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Export-Import  Bank  of  the 
United  States,  in  concurrence  with  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  title  12,  chapter  IV,  of 
the  Code  of  Federal  Regulations  as 
follows: 

1.  A  new  Chapter  LII.  consisting  of 
part  6201.  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

5  CFR  CHAPTER  LII— EXPORT-IMPORT 
BANK  OF  THE  UNITED  STATES 

PART  6201— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  EXPORT- 
IMPORT  BANK  OF  THE  UNITED 
STATES 

Sec. 

6201.101  General. 

6201.102  Prohibited  financial  interests. 

6201.103  Prior  approval  for  outside 
employment. 

Authority:  5  U.S.C.  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  E.G. 
12674.  54  FR  15159,  3  CFR,  1989  Comp.,  p. 
215.  as  modified  by  E.G.  12731,  55  FR  42547, 
3  CFR.  1990  Comp..  p.  306;  5  CFR  2635.105. 
2635  403(a).  2635.803. 

$6201.101    GeneraL 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Export-Import  Bank  of 
the  United  States  (BankJ  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635  and  this  part,  employees  of  the 
Bank  are  subject  to  the  executive  branch 
financial  disclosure  regulations 
contained  in  5  CFR  part  2634. 

§  6201.102    Prohll>ited  financial  intarasts. 

(a)  Prohibition.  Except  as  provided  in 
paragraph  (f)  of  this  section,  no  covered 
employee  or  covered  family  member 
shall  own  securities  issued  by  an 
exporter  or  lending  institution 


appearing  on  the  List  of  Designated 
Entities  under  paragraph  (b)  of  this 
section. 

(b)  List  of  Designated  Entities — (1) 
Compilation  of  list  of  designated 
entities.  Once  each  fiscal  year,  the 
designated  agency  ethics  official 
(DAEO)  shall  compile  a  List  of 
Designated  Entities  based  upon  the 
following  criteria: 

(i)  All  exporters  that,  during  the 
preceding  two  fiscal  years,  exported  an 
aggregate  dollar  volume  of  goods  and 
services  supported  by  the  Bank  in 
excess  of  four  hundred  million  dollars 
($400,000,000): 

(ii)  All  exporters  that,  during  the 
preceding  two  fiscal  years,  had  seven  (7) 
or  more  aggregate  export  transactions 
supported  by  the  Bank; 

(iii)  All  lending  institutions  that, 
during  the  preceding  two  fiscal  years, 
financed  an  aggregate  dollar  volume  of 
export  transactions  supported  by  the 
Bank  in  excess  of  one  hundred  fifiy 
million  dollars  ($150,000,000);  and 

(iv)  All  lending  institutions  that, 
during  the  preceding  two  fiscal  years, 
financed  twenty  (20)  or  more  aggregate 
export  traffsactions  supported  by  the 
Bank. 

(2)  Distribution  of  list  of  designated 
entities.  The  DAEO  shall  distribute  the 
List  of  Designated  Entities  to  all  covered 
employees  promptly  after  it  is  compiled, 
and  shall  ensure  that  each  new  covered 
employee  receives  a  copy  of  the  current 
List  of  Designated  Entities  promptly 
after  becoming  a  covered  employee. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Covered  employee  means  an 
employee  of  the  Bank,  other  than  a 
special  Government  employee,  who  is 
required  to  file  a  public  or  a  confidential 
financial  disclosure  report  (Form  SF  278 
or  SF  450)  under  5  CFR  part  2634. 

(2)  Covered  family  member  means  the 
spouse  or  minor  child  of  a  covered 
employee. 

(3)  Securities  means  all  financial 
interests  evidenced  by  debt  or  equity 
instruments.  The  term  includes,  without 
limitation,  bonds,  debentures,  notes, 
securitized  assets  and  commercial 
paper,  as  well  as  all  types  of  preferred 
and  common  stock.  The  term 
encompasses  both  present  and 
contingent  owmership  interests, 
including  any  beneficial  or  legal  interest 
derived  from  a  trust.  It  extends  to  any 
right  to  acquire  or  dispose  of  any  long 
or  short  position  in  such  securities  and 
includes,  without  limitation,  interests 
convertible  into  such  securities,  as  well 
as  options,  rights,  warrants,  puts,  calls, 
and  straddles  with  respect  thereto.  It 
does  not  include: 


(i)  An  investment  in  a  publicly  traded 
or  publicly  available  mutual  fund  or 
other  collective  investment  fund  or  in  a 
widely  held  pension  or  similar  fund, 
provided  that  the  fund  does  not  invest 
more  than  ten  percent  (10%)  of  the 
value  of  its  portfolio  in  securities  of  any 
one  entity  on  the  List  of  Designated 
Entities  and  the  covered  employee  or 
covered  family  member  neither 
exercises  control  over  nor  has  the  ability 
to  exercise  control  over  the  financial 
interests  held  in  the  fund;  or 

(ii)  Certificates  of  deposit,  checking 
accounts,  savings  accounts  and  other 
deposit  accounts. 

(4)  Support  by  the  Bank  means: 

(i)  Direct  loans  made  by  the  Bank; 

(ii)  Guarantees  by  the  Bank  of  loans 
from  lending  institutions;  or 

(iii)  Insurance  policies  issued  by  the 
Bank  under  any  of  its  insurance 
programs. 

(d)  Restrictions  arising  from  third 
party  relationships.  If  a  covered 
employee  has  knowledge  that  any  of  the 
entities  described  in  paragraphs  (d)(1) 
through  (d)(6)  of  this  section  own  any 
security  that  a  covered  employee  or 
covered  family  member  would  be 
prohibited  from  owning  by  paragraph 
(a)  of  this  section,  the  covered  employee 
shall  promptly  report  such  interests  to 
the  DAEO.  The  DAEO  may  require  the 
covered  employee  to  terminate  the  third 
party  relationship,  undertake  an 
appropriate  disqualification,  or  take 
other  appropriate  action  necessary, 
under  the  particular  circumstances,  to 
avoid  a  statutory  violation  or  a  violation 
of  part  2635  of  this  title  or  of  this  part, 
including  an  appearance  of  misuse  of 
position  or  loss  of  impartiality.  This 
paragraph  applies  to  any: 

(1)  Partnership  in  which  the  covered 
employee  or  covered  family  member  is 
a  general  partner; 

(2)  Partnership  in  which  the  covered 
employee  and/or  covered  family 
member(s)  in  the  aggregate  holds  more 
than  a  ten  percent  limited  partnership 
interest; 

(3)  Closely  held  corporation  in  which 
the  covered  employee  and/or  covered 
family  meniber(s)  in  the  aggregate  holds 
more  than  a  ten  percent  (10%)  equity 
interest; 

(4)  Trust  in  which  the  covered 
employee  or  covered  family  member  has 
a  legal  or  beneficial  interest; 

(5)  Investment  club  or  similar 
informal  investment  arrangement 


between  the  covered  employee  or 
covered  family  member  and  others;  or 

(6)  Other  entity  if  the  covered 
employee  and/or  covered  family 
member(s)  in  the  aggregate  holds  more 
than  a  ten  percent  (10%)  equity  interest. 

(e)  Period  to  Divest.  Unless  a  waiver 
is  granted  pursuant  to  paragraph  (f)  of 
this  section,  a  covered  employee  or 
covered  family  member  who  owns 
securities  of  a  designated  entity  as  of  the 
date  that  the  initial  List  of  Designated 
Entities  is  circulated  to  covered 
employees,  the  date  that  a  revised  List 
of  Designated  Entities  is  circulated  to 
covered  employees,  or  the  first  day  that 
an  individual  becomes  a  covered 
employee,  shall  divest  the  securities 
writhin  six  (6)  months  of  such  date.  The 
DAEO  may,  in  certain  cases  of  unusual 
hardship,  grant  a  written  extension  of 
up  to  an  additional  six  (6)  months 
within  which  a  covered  employee  or 
covered  family  member  must  divest 
securities  of  a  designated  entity. 
Notwithstanding  the  grant  of  an 
extension,  a  covered  employee  remains 
subject  to  the  disqualification 
requirements  of  5  CFR  2635.402  and 
2635.502.  A  covered  employee  or 
covered  family  member  who  must 
divest  securities  pursuant  to  this  section 
should  refer  to  section  1043  of  the 
Internal  Revenue  Code  and  to  the 
regulations  of  subpart  J  of  5  CFR  pan 
2634  under  which  the  covered 
employee  or  covered  family  member 
may  be  eligible  to  defer  the  recognition 
of  taxable  gain  on  the  sale  or  other 
divestiture. 

(f)  Waivers.  The  DAEO  may  grant  a 
written  waiver  from  the  securities 
prohibition  contained  in  this  section 
based  on  a  determination  that  the 
waiver  is  not  inconsistent  with  5  CFR 
part  2635  or  otherwise  prohibited  by 
law  and  that,  under  the  particular 
circumstances,  application  of  the 
prohibition  is  not  necessary  to  avoid  the 
appearance  of  misuse  of  position  or  loss 
of  impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  Bank  programs 
are  administered.  A  waiver  under  this 
paragraph  may  be  accompanied  by 
appropriate  conditions,  such  as 
requiring  execution  of  a  written 
statement  of  disqualification. 
Notwithstanding  the  grant  of  any 
waiver,  a  covered  employee  remains 
subject  to  the  disqualification 
requirements  of  5  CFR  2635.402  and 
2635.502. 

(g)  Agency  determinations  of 
substantial  conflict.  Nothing  in  this 
section  prevents  the  Bank  from 


prohibiting  or  restricting  an  individual 
Bank  employee  from  acquiring  or 
holdiag  a  financial  interest  or  a  class  of 
financial  interests  based  upon  the 
Bank's  determination  of  substantial 
conflict  pursuant  to  5  CFR  2635.403(b). 

§  6201 .1 03    Prior  approval  for  outside 
employment 

(a)  Prior  approval  requirement.  Before 
engaging  in  any  outside  employment, 
whether  or  not  for  compensation,  an 
employee,  other  than  a  special 
Government  employee,  must  obtain  the 
written  approval  of  the  employee's 
immediate  supervisor  and  the  DAEO. 
Requests  for  approval  shall  be 
forwarded  through  normal  supervisory 
channels  to  the  DAEO  and  shall  include 
the  name  of  the  person,  group,  or 
organization  for  whom  the  work  is  to  be 
performed;  the  type  of  work  to  be 
performed;  and  the  proposed  hours  of 
work  and  approximate  dates  of 
employment. 

(b)  Standard  for  approval.  Approval 
shall  be  granted  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation  (including  5  CFR  part  2635). 
In  the  case  of  an  employee  who  wishes 
to  practice  a  profession  involving  a 
fiduciary  relationship,  as  defined  in  5 
CFR  2636.305(b).  approval  will  be 
granted  only  for  each  individual  matter 
in  the  course  of  practicing  such 
profession. 

(c)  Definition  of  employment.  For 
purposes  of  this  section,  "employment" 
means  any  form  of  non-Federal 
employment  or  business  relationship 
involving  the  provision  of  personal 
services  by  the  employee.  It  includes 
but  is  not  limited  to  personal  services  as 
an  officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee  or  teacher.  It  also 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not.  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service 
or  civic-organization,  unless  such 
activities  involve  the  provision  of 
professional  ser\ices  or  advice  or  are  for 
compensation  other  than  reimbursement 
of  expenses. 

12  CFR  CHAPTER  IV— EXPORT-IMPORT 
BANK  OF  THE  UNITED  STATES 

2.  Part  400  of  12  CFR  chapter  IV  is 
revised  to  read  as  follows: 
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PAFrr  400— EMPLOYEE  FINANCIAL 
DISCLOSURE  AND  ETHICAL 
CONDUCT  STANDARDS  ^ 

REGULATIONS 

$400,101  Cros»-reference  to  employee 
financial  disclosure  and  ethical  conduct 
standards  regulations. 

Employees  of  the  Export-Import  Bank 
of  the  United  States  (Bank)  should  refer 
to: 

(a)  The  executive  branch-wide 
Hnancial  disclosure  regulations  at  5  CFR 
part  2634; 

(b)  The  executive  branch-wide 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635;  and 

(c)  The  Bank  regulations  at  5  CFR  part 
6201  which  supplement  the  executive 
branch-wide  standards. 

Authority:  5  U.S.C.  7301. 
[FR  Doc.  95-8593  Filed  4-*-95;  8:45  ami 
BIUJNQ  COOC  aMO-01-P 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Parts  272  and  273 

[Amendment  No.  359] 

RIN  0684-AB78 

Food  Stamp  Program:  Medical 
Expense  Deduction 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  finalizes  an  interim 
rulemaking  published  on  October  3, 
1994.  The  interim  rulemaking  amended 
food  stamp  regulations  to  simplify  the 
means  by  which  households  with 
elderly  and  disabled  members  claim 
deductions  from  income  for  verified, 
prospective,  non-reimbursed  medical 
expenses. 

DATES:  The  amendments  to 
§  272.1(g)(138),  §  273.10(d)(4),  and 
§  273.21(f)(2)(iv).  §  273.21(i)  and 
§  273.21  (j)(3)(ii)(C)  are  effective  May  8, 
1995  and  must  be  implemented  no  later 
than  September  5, 1995.  The  remaining 
provisions  of  the  interim  rule  which  are 
being  adopted  as  final  without  change, 
were  effective  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eligibility  and  Certification  Rulemaking 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Alexandria,  Virginia, 
22302.  (703)  305-2496. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  the  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(1)  ^nd  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  284  (for  rules  related 


to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Background 

On  October  3,  1994,  the  Department 
published  an  interim  rule  at  59  FR 
50153  (interim  regulation)  amending  the 
food  stamp  regulations  to  simplify  the 
means  by  which  households  with 
elderly  and  disabled  members  claim 
deductions  from  income  for  verified, 
prospective,  non-reimbursed  medical 
expenses.  Comments  were  solicited  on 
the  provisions  of  the  interim  rule 
through  December  2, 1994.  This  final 
action  addresses  the  commenters' 
concerns.  Readers  are  referred  to  the 
interim  rule  for  a  more  complete 
understanding  of  this  final  action. 

The  Department  received  5  comments 
on  the  interim  rule.  Two  of  the 
commenters  supported  the  interim  rule, 
believing  that  it  benefitted  households 
and  State  agencies  alike  by  eliminating 
unnecessary  reporting  requirements. 
Four  of  the  five  commenters  raised 
issues  which  are  addressed  below. 

Budgeting  of  Medical  Expenses 

A  commenter  noted  that,  although  the 
interim  regulations  require  State 
agencies  to  allow  households  to 
estimate,  prospectively,  recurring 
medical  expenses,  they  do  not  explicitly 
prohibit  retrospective  budgeting  of  those 
expenses.  Such  retrospective  budgeting 
is  prohibited  by  section  5(e)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  7  USC 
2014(e)  (Act).  Since  only  households  in 
which  all  members  are  elderly  or 
disabled  with  no  earned  income  are 
amongst  those  groups  of  households 
exempt  from  retrospective  budgeting, 
the  interim  rule's  failure  to  explicitly 
prohibit  the  retrospective  budgeting  of 
medical  expenses  leaves  open  the 
possibility  that  some  households' 
medical  expenses  would  be  budgeted  in 
that  manner. 

The  E)epartment  agrees  with  the 
commenter  that  the  interim  regulations 
failed  to  explicitly  prohibit  the 
retrospective  budgeting  of  medical 
expenses.  Therefore,  the  Department  is 
amending  current  regulations  at  7  CFR 
273.21  (f)(2)(iv)  to  require  that  State 
agencies  prospectively  budget  recurring 
medical  expenses. 

Verification  of  Medical  Expenses 

The  same  commenter  requested 
clarification  of  the  procedures  for  State 
agency  action  on  a  household's 
voluntary  report  of  a  change  in  medical 
expenses.  Although  reporting  of  changes 
in  medical  expenses  during  the 


certification  period  was  not  required  by 
the  interim  rule,  the  household  was 
given  the  option  of  voluntarily  reporting 
any  changes  in  medical  expenses  it 
incurred  between  certifications.  If  the 
household  voluntarily  reported  a  change 
in  its  medical  expenses,  die  interim  rule 
required  the  State  agency  to  act  on  the 
change  in  accordance  with  current 
regulations  at  7  CFR  273.12(c). 

The  commenter  felt  that  the  reference 
was  unclear  and  that  further 
clarification  was  necessary.  The 
commenter  was  particularly  concerned 
about  instances  in  which  a  household 
voluntarily  reports  a  change  in  medical 
expenses  that  would  cause  a  decrease  in 
the  household's  allotment.  Under 
current  regulations  at  7  CFR  273.12(c), 
the  State  agency  may  act  on  a  reported 
change  that  would  decrease  the 
household's  allotment  or  make  the 
household  ineligible  without 
verification,  though  verification  which 
is  required  by  7  CFR  273.2(f)  has  to  be 
obtained  prior  to  the  household's 
recertification.  The  commenter  felt  that 
it  should  be  clear  in  the  regulatory 
language  at  7  CFR  273.2,  that  if  the 
household  voluntarily  reports  a  change 
in  its  recurring  medical  expenses  that 
would  decrease  its  allotment,  the  State 
agency  should  act  on  the  change 
without  requiring  the  household  to 
verify  it. 

The  Department  agrees  with  the 
commenter  that,  urith  respect  to  State 
agency  action  on  a  household's 
voluntary  report  of  changes  in  medical 
expenses,  additional  clarification  of  the 
requirements  is  desirable.  Therefore,  the 
Department  is  amending  7  CFR 
273.10(d)(4)  and  7  CFR  273.21(i)  and 
{j)(iii)(C)  to  describe  the  procedures  for 
acting  on  a  household's  voluntary  report 
of  changes  in  its  medical  expenses.  The 
State  agency  is  required  to  verify 
reported  changes  that  vvould  increase  a 
household's  allotment.  The  State  agency 
has  the  option  of  either  requiring 
verification  prior  to  acting  on  the 
changes,  or  requiring  the  verification 
prior  to  the  second  normal  monthly 
allotment  after  the  change  is  reported.  In 
the  case  of  a  reported  change  that  would 
decrease  the  household's  allotment,  or 
make  the  household  ineligible,  the  State 
agency  shall  act  on  the  change  without 
verification,  though  verification  which 
is  required  by  7  CFR  273.2(f)  has  to  be 
obtained  prior  to  the  household's 
recertification. 

Restored  Benefits 

A  commenter  stated  that  the  interim 
rule  should  have  provided  for 
restoration  of  benefits  back  to  October  1, 
1991;  the  effective  date  of  section  1717 
of  the  Mickey  Leland  Memorial 


Domestic  Hunger  Relief  Act  of  1990 
(1990  Leland  Act),  Title  XVII,  Pubhc 
Law  101-624.  The  commenter  argued 
that,  because  the  Department  failed  to 
issue  regulations  in  connection  with 
section  1717  of  the  1990  Leland  Act, 
elderly  and  disabled  households  were 
wrongfully  denied  allotments  based  on 
recurring  medical  expenses  during  the 
period  beginning  October  1,  1991  (the 
effective  date  of  section  1717  of  the 
1990  Leland  Act)  to  October  1,  1994  (the 
effective  date  of  the  October  3, 1994 
interim  rule).  The  commenter  believed 
that  the  interim  regulations  should 
permit  these  households  to  receive 
restored  benefits  back  to  October  1, 
1991. 

Another  commenter,  however, 
questioned  the  need  for  the  restoration 
of  benefits  under  the  interim  rule.  The 
commenter  noted  that  under  previous 
regulations,  eligible  households  were 
receiving  allowable  medical  expense 
deductions  and  that  the  interim  rule 
merely  simpUfied  the  process  through 
which  households  cem  claim  that 
deduction.  Since  eligible  households 
were  already  receiving  a  deduction,  the 
commenter  asked  in  what  case  would  a 
household  be  entitled  to  restored 
benefits. 

The  Department  agrees  with  the 
second  commenter  that  restored  benefits 
are  not  necessary  in  connection  wath  the 
interim  rule.  The  provisions  of  the 
interim  rule  did  not  change  eligibility 
requirements  for  the  medical  deduction, 
but  only  simpUfied  reporting 
procedures  for  claiming  the  deduction. 
Households  that  claimed  the  deduction 
under  the  previous  rules  should  have 
received  a  benefit  similar  to  that 
received  under  current  rules. 

It  could  be  argued  that  some  eligible 
households  may  have  refrained  from 
claiming  the  medical  deduction  under 
the  old  rules  because  they  felt  that  the 
former  reporting  requirements  were  too 
exacting,  and  that  if  the  simplification 
provisions  of  the  October  3,  1994 
interim  regulation  had  been  published 
by  the  effective  date  of  the  1990  Leland 
Act,  those  households  would  have 
claimed  the  medical  deduction. 
However,  restored  benefits  would  not  be 
appropriate  for  such  households  since 
the  Department's  former  reporting 
requirements  were  consistent  with  the 
statute  and  within  the  Department's 
discretion.  Therefore,  such  households 
could  not  argue  they  were  wrongfully 
denied  benefits. 

At  the  time  the  1990  Leland  Act  was 
enacted,  the  Department  believed  that 
its  then  existing  regulations  adequately 
addressed  the  intent  of  section  1717. 
This  claim  was  made  in  a  proposed  rule 
(Miscellaneous  Provisions  of  the  Mickey 


Leland  Memorial  Domestic  Hunger 
Relief  Act,  June  28,  1991,  56  FR  29594), 
and  no  comment  was  received  to  the 
contrary.  After  learning  that  some  States 
may  have  been  confused  and  were 
misapplying  the  reporting  requirements, 
the  Department  first  issued  regional 
memoranda  and  then  exercised  its 
discretion  to  revise  and  simplify  its 
rules  in  a  way  designed  to  ease  the 
reporting  burden  on  both  households 
and  State  agencies. 

The  Department  maintains  that  its  old 
rules  satisfied  the  requirements  of 
section  1717  of  the  1991  Leland  Act 
Under  the  rules  that  existed  at  that  time, 
a  household's  medical  expense 
deduction  for  the  certification  period 
was  still  based  on  the  household's 
prospectively  estimated  recurring 
medical  expenses  and  there  was  no 
change  in  the  procedures  that  occur  at 
the  time  of  certification  or 
recertification.  Households  were, 
however,  required  to  report 
unanticipated  changes  of  $25  or  more 
which  occxirred  during  the  certification 
period. 

The  major  simplification  provision  of 
the  interim  rule  was  the  elimination  of 
the  household's  requirement  to  report 
imanticipated  changes  of  $25  or  more  in 
its  medical  expenses  that  it  experienced 
during  the  certification  period.  The 
Department  believes  that  this 
simplification  was  not  required  by 
section  1717  of  the  1990  Leland  Act  but 
was  within  the  discretion  of  the 
Department  to  further  simplify  medical 
deduction  reporting  procedures  for 
households  and  beleaguered  State 
agencies  alike. 

The  Department  disagrees  with  the 
commenter  that  households  eligible  for 
the  medical  deduction  should  be  issued 
restored  benefits.  First,  the  provisions  of 
the  interim  rule  merely  simplified 
discretionary  reporting  requirements 
and  did  not  alter  eligibility 
requirements.  Households  eligible  for 
the  medical  deduction  would  have 
received  essentially  the  same  benefit 
under  the  old  rules  as  they  did  under 
the  interim  regulations.  Second,  though 
some  households  may  have  refrained 
from  claiming  the  medical  expense 
deduction  because  of  the  reporting 
requirements  connected  with  the 
deduction,  the  Department  contends 
that  since  the  regulations  in  effect  prior 
to  the  interim  rule  were  reasonably 
within  the  Department's  discretion 
when  implementing  the  medical 
expense  provisions  of  the  1990  Leland 
Act,  no  household  was  wrongly  denied 
benefits. 

Consistent  with  the  above,  the 
Department  is  not  amending  the  interim 
regulations  to  provide  for  the  restoration 
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of  benefits  back  to  October  1.  1991  for 
households  eligible  for  the  medical 
expense  deduction.  The  Department. 
however,  is  amending  the  interim 
regulations  at  7  CFR  272.1(g)(138)  to 
eliminate  the  requirement  that  restored 
benefits  be  issued  back  to  October  1. 
1994.  the  effective  date  of  the  interim 
rule,  for  households  converted  to  the 
interim  rule's  procedures  after  the 
effective  date.  As  noted  by  the  second 
commenter.  households  eligible  for  the 
medical  expense  deduction  were 
receiving  correct  deductions  under  prior 
regulations,  and  thus  restored  benefits 
are  not  necessary.  If  the  household 
properly  reported  and  verified  its 
allowable  medical  expenses,  it  should 
have  received  the  correct  amount  of 
benefits. 

On  a  related  issue,  a  commenter  wrote 
that  State  agencies  should  be  required  to 
notify  eligible  households  immediately 
of  the  provisions  of  the  interim  rule. 
The  interim  rule  required  State  agencies 
to  implement  the  changes  in  medical 
deduction  policy  on  October  1.  1994. 
and  all  households  that  newly  apply  for 
Program  benefits  on  or  after  October  1. 
1994  would  be  subject  to  the  interim 
rule  procedures.  For  households 
participating  prior  to  October  1.  1994. 
the  interim  rule  required  that  they  be 
subject  to  the  new  provisions  at  their 
request,  at  the  time  of  recertification.  or 
when  their  case  is  next  reviewed, 
whichever  occurs  first.  The  State  agency 
is  required  to  provide  restored  benefits 
to  such  households  back  to  the  required 
implementation  date  or  the  date  of 
application,  whichever  is  later. 

The  commenter  felt  that  since 
households  are  unlikely  to  know  about 
the  changes  in  medical  deduction  policy 
required  by  the  October  3.  1994  interim 
rule  and.  therefore,  are  unlikely  to 
request  benefit  conversion  to  the  new 
policy.  State  agencies  should  be 
required  to  notify  households  of  the 
provisions  of  the  interim  rule 
immediately  and  not  wait  until  the 
household's  next  recertification  or  case 
review.  The  commenter  noted  that 
households  with  elderly  or  disabled 
persons  are  likely  to  have  longer 
certification  periods,  perhaps  up  to  24 
months.  Therefore,  waiting  until  a 
household's  next  recertification  could 
delay  implementation  of  the  interim 
rule's  provisions  for  several  years.  The 
commenter  also  contended  that  restored 
benefits  are  insufficient  because  they 
force  vulnerable,  hungry  households  to 
go  without  benefits  during  the 
certification  period  when  they  most 
need  the  assistance. 

The  provisions  of  the  interim  rule 
simplify  the  means  by  which 
households  with  elderly  and  disabled 


members  can  claim  the  medical 
deduction.  Those  provisions  benefit 
both  eligible  households  and  State 
agencies  by  reducing  the  reporting 
burden  associated  with  the  deduction. 
The  Department  agrees  with  the 
commenter,  therefore,  that  it  is  in  the 
best  interest  of  both  households  and 
State  agencies  for  eligible  households  to 
be  made  aware  of  the  interim  rule's 
procedures  as  soon  as  possible. 
Therefore,  the  Department  is  revising 
the  implementation  regulations  of  the 
interim  rule  at  7  CFR  272.1{g)(138)  to 
require  that  State  agencies  notify  all 
households  eligible  for  the  medical 
expense  deduction  of  the  change  in 
medical  deduction  reporting  procedures 
and  of  their  right  to  be  converted  to 
those  new  procedures  immediately.  The 
method  of  notification  is  being  left  up 
to  the  State  agencies. 

Another  commenter  requested 
clarification  of  a  State  agency's 
obligation  to  establish  claims  or  provide 
supplemental  benefits  to  households  as 
a  result  of  the  changes  in  medical 
deduction  policy.  As  noted  above,  a 
household's  medical  deduction  is  based 
on  expenses  reported  at  certification 
and  changes  in  those  expenses  that  can 
be  reasonably  anticipated.  The 
household  does  not  have  to  report  any 
changes  in  its  medical  expenses  during 
the  certification  period.  The  State 
agency  would  leant  of  any  difference 
between  the  deduction  and  actual  costs 
at  the  household's  next  recertification, 
when  the  household  would  be  required 
to  report  and  verify  all  of  its  current 
medical  expenses.  However,  the  State 
agency  would  not  be  allowed  to  apply 
this  information  to  the  previous  (i.e.. 
ending)  certification  period. 

Because  of  the  change  in  policy 
regarding  the  reporting  of  medical 
expenses  during  the  certification  period, 
the  State  agency  shall  not  issue 
supplements  to  or  establish  claims 
against  households  that  choose  not  to 
report  and/or  verify  changes  in  medical 
expenses  when  they  occur  during  the 
certification  period.  The  Department  is 
amending  the  interim  regulations  at  7 
CFR  273.10(d)(4)  to  clarify  this 
requirement. 

Implementation 

Under  the  interim  rule,  the  provisions 
addressed  in  this  final  rule  were 
effective  October  1.  1994.  The 
Department  received  one  comment 
criticizing  the  short  implementation 
time  of  the  interim  rule.  The  commenter 
wrote  that  State  agencies  are  put  in  an 
awkward  position  whenever  regulatory 
changes  are  made  effective  prior  to  the 
date  of  release  of  a  regulation.  This 
anomaly,  the  commenter  noted,  usually 


results  because  of  the  statutory 
implementation  date  of  a  provision.  The 
provisions  of  the  October  3,  1994 
interim  rule,  however,  were 
discretionary,  and  the  commenter  felt 
that  the  Department  could  have  afforded 
State  agencies  a  reasonable  period  of 
time  for  implementation. 

The  Department  understands  the 
difficulties  State  agencies  encounter 
when  the  effective  date  of  a  rule 
precedes  its  publication  date.  However, 
the  Department  felt  that,  due  to 
apparent  misapplication  of  the  reporting 
requirements  by  some  State  agencies, 
the  provisions  of  the  interim  rule  were 
important  enough  to  warrant  a 
retroactive  implementation  date.  In 
addition,  in  the  Spring  of  1994,  the 
Department  informed  State  agencies 
through  its  regional  offices  of  the 
likelihood  of  a  change  in  regulations 
regarding  the  medical  expense 
deduction,  thus  giving  State  agencies 
the  opportunity  to  do  advanced 
planning  in  regard  to  implementing  the 
rule.  No  change  in  the  interim  rule's 
effective  date  is  being  made  in  this  final 
rule. 

The  provisions  of  this  final  action 
which  adopt  as  final  without  change 
provisions  of  the  interim  rule  were 
effective  as  of  October  1.  1994.  The 
provisions  of  this  final  action  which 
require  alteration  of  State  procedures 
are  to  be  efl^ective  May  8.  1995  and  must 
be  implemented  no  later  than 
September  5,  1995. 

Any  variance  resulting  fi-om  the 
implementation  of  the  provisions  of  this 
final  rule  shall  be  excluded  fitim  quality 
control  error  analysis  for  120  days  from 
the  required  implementation  date  in 
accordance  with  7  CFR  275.12(d)(2)(vii). 

List  of  Subjects 

7  CFR  Part  272 

Alaska.  Civil  rights.  Food  stamps, 
Grant  programs— social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFH  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims.  Food  stamps, 
Fraud.  Grant  programs — social 
programs.  Penalties.  Records.  Reporting 
and  recordkeeping  requirements,  Social 
security. 

Accordingly,  the  interim  rule 
amending  7  CFR  272  and  273  which 
was  published  at  59  FR  50153  on 
October  3.  1994.  is  adopted  as  a  final 
rule  with  the  following  changes: 

1.  The  authority  citation  for  7  CFR 
parts  272  and  273  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §272.1,  paragraph  (g)(138)  is 
revised  to  read  as  follows: 

§  272. 1    General  terms  and  conditions. 

***** 

(g)  Implementation  •   *   * 
(138)  Amendment  No.  359  The 
provision  of  Amendment  No.  359 
regarding  the  medical  expense 
deduction  is  effective  and  must  be 
implemented  no  later  than  October  1, 
1994.  Any  variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
error  analysis  for  120  days  from  this 
required  implementation  date  in 
accordance  with  275.12(d)(2)(vii)  of  this 
chapter.  The  provision  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  date. 
State  agencies  must  notify  households 
eligible  for  the  deduction  of  the  change 
in  medical  deduction  reporting 
requirements  and  the  right  of  the 
household  to  be  converted  to  those  new 
procedures  immediately.  The  current 
caseload  shall  be  converted  to  these 
provisions  at  the  household's  request,  at 
the  time  of  recertification,  or  when  the 
case  is  next  reviewed,  whichever  occurs 
first. 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.10,  the  eighth  sentence  of 
paragraph  (d)(4)  is  removed,  and  three 
new  sentences  are  added  to  the  end  of 
paragraph  to  read  as  follows: 

§  273.10    Detemilning  household  eligibility 
and  t>eneflt  levels. 


(d)  Determining  deductions.  *   •  • 
(4)  Anticipating  expenses.  *    *   *  If 
the  household  voluntarily  reports  a 
change  in  its  medical  expenses,  the 
State  agency  shall  verify  the  change  in 
accordance  with  §273.2(f)(8)(ii)  if  the 
change  would  increase  the  household's 
allotment.  The  State  agency  has  the 
option  of  either  requiring  verification 
prior  to  acting  on  the  change,  or 
requiring  the  verification  prior  to  the 
second  normal  monthly  allotment  after 
the  change  is  reported.  In  the  case  of  a 
reported  change  that  would  decrease  the 
household's  allotment,  or  make  the 
household  ineligible,  the  State  agency 
shall  act  on  the  change  without 
requiring  verification,  though 
verification  which  is  required  by 
§  273.2(f)(8)  shall  be  obtained  prior  to 
the  household's  recertification. 


4.  In  §273.21: 

a.  Paragraph  (f)(2)(iv)  is  amended  by 
adding  the  words  ",  except  medical 
expenses,"  after  the  words  "prorated 
over  two  or  more  months"  in  the  first 
sentence,  and  by  adding  a  new  sentence 
after  the  first  sentence. 

b.  The  third  sentence  of  paragraph  (i) 
is  revised  and  a  fourth  sentence  is 
added. 

c.  Paragraph  (j)(3)(iii)(C)  is  revised. 

The  revisions  and  addition  read  as 
follows: 

§  273.21     Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB). 

***** 

(f)  Calculating  allotments  for 
households  following  the  beginning 
months.  *   *    * 

(2)  Income  and  deductions.  *   *   * 

(iv)  *   *  *  Medical  expenses  shall  be 
budgeted  prospectively.  *   *  * 

***** 

(i)  Verification.  *  *  *  If  the 
household  voluntarily  reports  a  change 
in  its  medical  expenses,  the  State 
agency  shall  verify  the  change  in    I 
accordance  with  §273.2(f)(8)(ii)  before 
acting  on  it  if  the  change  would  increase 
the  household's  allotment.  In  the  c«se  of 
a  reported  change  that  would  decrease 
the  household's  allotment,  or  make  the 
household  ineligible,  the  State  agency 
shall  act  on  the  change  without 
requiring  verification,  though  I 

verification  which  is  required  by 
§  273.2(f)(8)(i)  shall  be  obtained  prior  to 
the  household's  recertificadon. 

(j)  State  agency  action  on  reports. 

*   *   * 

(3)  Incomplete  filing.  *   •  * 

(iii)  *   •   * 

(C)  If  a  household  fails  to  verify  a 
change  in  reported  medical  expenses  in 
accordance  with  §  273.2(f)(8),  and  that 
change  would  increase  the  household's 
allotment,  the  State  agency  shall  not 
make  the  change.  The  State  agency  shall 
act  on  reported  changes  without 
requiring  verification  if  the  changes 
would  decrease  the  household's 
allotment,  or  make  the  household 
ineligible. 
***** 

Dated:  March  30,  1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 

Consumer  Ser\ices. 

(FR  Doc  95-8492  Filed  4  6  05:  8:45  am] 

BILUNG  CODE  3410-30-U 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 
[Docket  No.  9&-003-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  by  removing 
and  adding  commuted  traveltime 
allowances  for  travel  between  various 
locations  in  Oregon,  Washington,  and 
Wyoming.  Commuted  traveltime 
allowances  are  the  periods  of  time 
required  for  Plant  F^tection  and 
Quarantine  employees  to  travel  from 
their  dispatch  points  and  return  there 
frxim  the  places  where  they  perform 
Sunday,  holiday,  or  other  overtime 
duty.  "The  Government  charges  a  fee  for 
certain  overtime  services  provided  by 
Plant  Protection  and  Quarantine 
employees  and.  under  certain 
circimistances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  between  these 
locations. 

EFFECTtVE  DATE:  April  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Eggert,  Assistant  to  the  Deputy 
Administrator,  Resource  Management 
Staff,  PPQ,  APHIS,  Suite  4C03,  4700 
River  Road  Unit  130,  Riverdale,  MD 
20737-1228;  (301)  734-7764. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR,  chapter  HI, 
and  9  CFR,  chapter  I,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Plant  Protection  and 
Quarantine  (PPQ)  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
PPQ  employee's  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
services  in  accordance  with  7  CFR  part 
354.  Under  circumstances  described  in 
§  354.1(a)(2).  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
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nearly  as  practicable,  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing  and  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in 
Oregon.  Washington,  and  Wyoming. 
The  amendments  are  set  forth  in  the 
rule  portion  of  this  document.  This 
action  is  necessary  to  inform  the  public 
of  the  commuted  traveltime  between  the 
dispatch  and  service  locations. 

Efifective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553.  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
fmd  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed  , 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil  Just 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subfects  in  7  CFR  Part  354 

Exports.  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C  1741;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  Section  354.2  is  amended  by 
removing  or  adding  in  the  table,  in 
alphabetical  order,  the  information  as 
shown  below: 

§  354.2    Administrative  instructions 
prMcriblng  commuted  traveltime. 


Commuted  Traveltime  Allowances 

[In  hours) 


Location 
covered 


Served 
from 


Metropolitan  area 
Within       Outside 


[Remove] 


Oregon: 

Astona 

Astoria  ..    Longview, 
WA. 


Coos  Bay 
(includ- 
ing 
North 
Bend). 


Commuted  Traveltime 

Allowances — (Continued 

[In  hours] 

Locatton  Served        Metropolitan  area 

covered  from  ^-^^       q^^ 

Newport  ...    Coos  Bay  .     .~ 5 

Port  West-     Astoria  2 

ward. 

•  •  •  •  • 

Poland  ...     Longview 3 

WA. 

•  •  •  •  • 

Westport  ..    Astoria  2 


Washing- 
ton: 


Qrays  Har-     Astoria,  

bw.  OR. 

•  •              •              • 
KaJanna  ....     Longview  

•  •  •  • 

Longview  .    Astoria  or       

Portland. 

OR. 
Longview  .    Longview  .  2 


Washing- 
ton: 


Longview  .    Porttarxl, 
OR. 


-     Undesig- 
•*        nated 
Ports. 


Wyoming: 
Chey- 
enne 


Portland, 
OR,  Ta- 
coma, 
Seattle. 


2 
3 


Raymond  .    Astoria, 
OR. 

•  •  • 

Vancouver      Longview  . 

•  •  • 

WiHapa  Astoria. 

Bay.  OR. 

•  •  • 

Undsaio-        Astoria  or 
naiad  Portland. 

Ports.  Oregon, 

Tacoma. 

Seattle. 


[Add] 
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Done  in  Washington,  DC,  this  3rd  day  of 
April  1995. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(PR  Doc.  95-8616  Filed  4-6-95;  8:45  am) 

BH.UNQ  CODE  3410-34-^ 


Agricultural  Marketing  Service 

7  CFR  Part  918 

Pocket  No.  FV9&-ei8-1] 

Suspension  of  Provisions  of  Marketing 
Order  918;  Fresh  Peaches  Grown  in 
Georgia 

AQENCY:  Agricultural  Meu-keting  Service, 
USDA. 

ACTION:  Suspension  order. 

SUMMARY:  This  rule  is  a  continuation  of 
a  suspension  order  that  suspends,  for 
two  additional  fiscal  years,  effective 
March  1,  1995,  through  February  28, 
1997,  all  provisions  of  Federal 
Marketing  Order  No.  918  for  fresh 
peaches  grown  in  Georgia  (order),  and 
the  rules  and  regulations  issued 
thereunder.  This  rule  is  the  result  of  a 
recommendation  for  continued 
suspension  made  by  trustees  of  the 
Georgia  Peach  Industry  Committee 
(trustees).  The  trustees' 
recommendation  was  based  upon  the 
belief  that  a  State  program,  which  is 
currently  active  in  market  promotion 
and  merchandising  for  the  Georgia 
peach  industry,  could  provide  the 
quality,  maturity,  and  size  regulations 
that  were  in  effect  under  the  Federal 
order,  and  would  result  in  more 
efficient  use  of  industry  funds.  The 
trustees  believe  more  time  is  needed  to 
study  changes  in  the  industry,  and  any 
new  developments  which  could  affect 
the  need  for.  or  status  of,  the  order. 

EFFECTIVE  DATE:  March  1,  1995,  through 
February  28.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Pimental,  Southeast  Marketing 
Field  Office.  301  3rd  St..  NW..  suite  201. 
Winter  Haven.  Florida  33883-2276, 
telephone  813-299-4770,  or  Mark 
Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
2431. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  918  (7  CFR  part  918) 
regulating  the  handling  of  peaches 
grown  in  Georgia.  The  marketing 
agreement  and  order  is  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act."  The  suspension  action  is  being 
taken  under  the  provisions  of  section 
8c(16)(A)oftheAct. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  a  continuation  of  a 
suspension  order  than  suspends, 
effective  March  1,  1995,  tlu-ough 
February  28, 1997,  all  provisions  of  the 
marketing  order  and  the  rules  and 
regulations  issued  thereunder.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  as  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibihty  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Ser\'ice  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovra 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Georgia  peaches  and  approximately 
150  peach  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  Small  agricultural 


service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $5,000,000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Marketing  Order  918  has  been  in 
effect  since  1942.  The  order  provides  for 
the  establishment  of  grade,  size,  quality, 
maturity,  container  and  inspection 
requirements.  In  addition,  the  order 
authorizes  production  research  and 
marketing  research  and  development 
projects.  It  also  provides  for  reporting 
and  recordkeeping  requirements  on 
affected  handlers.  The  production  and 
marketing  season  runs  from  early  March 
through  late  July. 

The  Georgia  Peach  Industry 
Committee  members  met  on  November 
14,  1992,  and  unanimously 
recommended  suspension  of  the 
marketing  order  at  the  end  of  the  1992- 
93  fiscal  period.  The  recommendation 
was  made  to  eliminate  the  expense  of 
administering  the  marketing  order.  The 
members'  recommendation  was  based 
on  the  belief  that  the  quality,  maturity, 
and  size  standards  that  were  in  effect 
under  the  order  could  be  implemented 
under  a  State  program  that  concurrently 
conducted  market  promotion  activities 
for  the  Georgia  peach  industry.  The 
members  believed  that  by  transferring 
all  functions  to  a  single  program, 
industry  funds  would  be  used  more 
efficiently.  While  the  Federal  order 
authorizes  marketing  research  and 
development  projects,  these  activities 
had  been  carried  out  under  the  authority 
of  the  State  program  for  several  years. 
The  order  also  authorizes  container 
requirements  and  production  research, 
but  these  provisions  had  been  inactive 
for  many  years. 

The  committee  members 
recommended  suspension,  not 
termination,  of  the  marketing  order  to 
allow  the  industry  an  opportunity  to 
review  the  effectiveness  of  operating 
under  only  a  State  program.  If  problems 
developed,  the  committee  members 
wanted  the  industry  to  have  the 
alternative  of  reactivating  the  Federal 
marketing  order. 

During  the  suspension  period,  all  nine 
committee  members  (not  including 
alternates)  served  as  trustees  for  the 
Georgia  Peach  Industry  ConHnittee. 

The  trustees  met  on  November  17, 
1994.  and  unanimously  recommended 
extending  the  suspension  of  the 
marketing  order  for  two  additional 
years.  The  trustees'  recommendation 
was  based  on  the  belief  that  extending 
the  suspension  for  two  more  years  will 
provide  the  industry  with  further 
opportunity  to  study  changes  and  any 
new  developments  which  could  affect 
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the  need  for,  or  status  of,  the  current 
order 

.The  trustees  also  voted  for  suspension 
rather  than  termination,  twcause  they 
wanted  to  avoid  the  complexity  of 
putting  together  a  completely  new 
marketing  order;  as  opposed  to 
amending  the  existing  marketing  order 
should  the  industry  find  it  in  its  interest 
to  resume  the  program. 

In  addition,  the  suspension  will  lower 
the  administrative  and  inspection  costs 
under  the  marketing  order. 

The  industry  will  have  the 
opportunity  to  continue  monitoring  the 
effectiveness  of  the  State  program, 
without  Federal  marketing  order 
regulations  in  effect,  an  additional  two 
marketing  seasons.  A  meeting  will  be 
held  prior  to  January  1997  to  again 
discuss  reactivating  or  terminating  the 
marketing  order.  The  ciirrent  trustees 
will  continue  to  serve  in  their  capacity 
during  the  suspension. 

Thus,  it  is  determined  that  Federal 
Marketing  Order  N.  918.  and  the  rules 
and  regulations  issued  thereunder,  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act.  This  rule  suspends, 
from  March  1.  1995.  through  February 
28,  1997,  provisions  of  Federal 
Marketing  Order  No.  918.  and  the  rules 
and  regulations  issued  thereunder, 
including,  but  not  limited  to.  the: 

(1)  Provisions  of  the  order  dealing 
with  the  establishment  and 
responsibilities  of  the  conunittee  and 
the  administration  of  the  order: 

(2)  The  quality,  size,  maturity,  and 
inspection  requirements; 

(3)  The  administrative  rules  and 
regulations  related  to  exempt 
shipments;  and 

(4)  Information  collection  and 
reporting  requirements  [In  compliance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35).  such 
requirements  have  l)een  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  Control  No.  0581-0135]. 

The  Secretary  has  determined  that, 
during  the  suspension  period,  those 
persons  serving  as  committee  members 
prior  to  the  suspension  (not  including 
alternates)  will  continue  to  serve  as 
trustees  to  oversee  the  administrative 
affairs  of  the  order.  The  trustees  are 
responsible  for  safeguarding  program 
assets  and  holding  committee  records. 
All  such  actions  by  the  trustees  during 
the  period  of  suspension  are  subject  to 
the  approval  of  the  Secretary.  Those 
designated  as  trustees  are  Mr.  Robert 
Dickey  III.  Mr.  Jeff  Wainwright,  Mr. 
W.H.  Davidson  III.  Mr.  Al  Pearson.  Mr. 
Bobby  Lane.  Mr.  Emory  Alexander,  Mr. 
William  W.  Drew,  Mr.  Howard  Lawson. 
and  Mr.  Stephen  C.  Meyers.  The  trustees 


shall  continue  in  their  capacity  until 
discharged  by  the  Secretary. 

When  a  final  determination  is  made 
regarding  the  order,  any  remaining 
funds  will  be  used  or  disbursed  in 
accord  with  the  appropriate  order 
provisions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  found  and  determined,  upon 
good  cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
intarwt  to  give  preUminary  notice  or  to 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponmg  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  suspends 
restrictions  on  handlers  by  continuing 
the  suspension  of  the  requirements 
regulating  the  handling  of  peaches 
pursuant  to  Marketing  Order  No.  918; 
(2)  handlers  are  aware  of  this  action, 
which  was  discussed  and  recommended 
at  a  public  meeting  held  by  the  trustees; 
and  (3)  no  useful  purpose  would  be 
served  by  delaying  the  continued 
suspension  of  the  marketing  order. 

List  of  Subiects  in  7  CFR  Part  918 

Marketing  Agreements,  Peaches, 
Re{>orting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  under  the  authority  of  7 
U.S.C.  601-674  (7  CFR  Part  918),  and  all 
provisions  therein,  is  suspended 
effective  March  1.  1995.  through 
February  28,  1997. 

Dated:  March  31, 1995. 
Patricia  Jenaen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
|FR  Doc.  95-8615  Filed  4-6-95;  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  95-014-2] 

Horses  From  ttie  United  Arab 
Emirates;  Change  in  Disease  Status 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  the  importation 
of  horses  to  remove  the  United  Arab 
Emirates  from  the  list  of  countries  in 


which  African  horse  sickness  exists.  We 
have  determined  that  the  United  Arab 
Emirates  is  free  of  African  horse 
sickness,  and  that  restrictions  on  the 
importation  of  horses  from  the  United 
Arab  Emirates  to  prevent  the  spread  of 
African  horse  sickness  into  the  Uiyted 
States  are  no  longer  necessary.  This 
action  relieves  uimecessary  restrictions 
on  the  importation  of  horses  &t>m  the 
United  Arab  Emirates. 
EFFECTIVE  DATE:  April  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill.  Staff  Veterinarian,  Import/ 
Export  Products,  National  Center  for 
Import  and  Export.  VS.  APHIS.  Suite 
3B05.  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1228. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
state  the  provisions  for  the  importation 
into  the  United  States  of  specified 
fmimals  to  prevent  the  introduction  of 
various  animal  diseases,  including 
African  horse  sickness  (AHS).  AHS,  a 
fatal  equine  viral  disease,  is  not  known 
to  exist  in  the  United  States.  Section 
92.308(a)(2)  of  the  regulations  lists 
countries  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
considers  affected  with  AHS,  and  sets 
forth  specific  requirements  for  horses 
which  are  imported  from  those 
countries.  APHIS  requires  horses 
intended  for  importation  frttm  any  of  the 
countries  listed,  including  horses  that 
have  stopped  in  or  transited  those 
countries,  to  enter  the  United  States 
only  at  the  port  of  New  York  and  be 
quarantined  at  the  New  York  Animal 
Import  Center  in  Newburgh,  NY,  for  at 
least  60  days. 

On  March  15,  1995,  we  published  in 
the  Federal  Register  (60  FR  13929- 
13930,  Docket  No.  94-014-1)  a  proposal 
to  amend  the  regulations  by  removing 
the  United  Arab  Emirates  (UAE)  from 
the  list  of  countries  in  §  92.308(a)(2), 
which  APHIS  considers  affected  with 
AHS. 

We  solicited  comments  concerning 
our  proposal  for  15  days  ending  March 
30.  1995.  We  received  three  supportive 
comments  by  that  date.  They  were  from 
a  horse  transport  company,  a  horse 
industry  association,  and  a 
thoroughbred  farm. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 


provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  relieves  restrictions  which 
require  horses  imported  from  the  UAE 
to  enter  the  United  States  only  at  the 
port  of  New  York  and  be  quarantined  at 
the  New  York  Animal  Import  Center  in 
Newburgh.  NY.  for  at  least  60  days.  This 
rule  allows  horses  from  the  UAE  to  be 
shipped  to  and  quarantined  at  ports 
designated  in  §92.303.  and  reduces  the 
quarantine  period  to  an  average  of  three 
days  to  meet  the  quarantine  and  testing 
requirements  specified  in  §92.308. 
Therefore,  the  Administrator  of  the 
Animal  tmd  Plant  Health  Insi>ection 
Service  has  determined  that  this  rule 
should  be  made  effective  on  the  date  of 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  luider 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

The  primary  impact  of  this  rule  vdll 
be  on  U.S.  importers  of  horses  from  the 
UAE.  The  horses  imported  from  the 
UAE  tend  to  be  higher-valued,  purebred 
horses.  These  horses  are  worth  10  to  20 
times  more  than  the  average  price  per 
horse  from  the  rest  of  the  world.  Few. 
if  any.  of  these  importers  can  be 
considered  a  small  entity.  These 
importers  will  no  longer  be  required  to 
quarantine  horses  from  the  UAE  for  60 
days  at  the  New  York  Animal  Import 
Center  in  Newburgh.  NY.  This  rule  will 
allow  horses  from  the  UAE  to  be 
shipped  to  and  quarantined  at  ports 
designated  in  §92.303.  and  will  reduce 
the  quarantine  and  testing  period  to  an 
average  of  three  days  to  meet  quarantine 
requirements  specified  in  §  92.308. 

While  no  horses  are  reported  in  the 
"Foreign  Agricultural  Trade  of  the 
United  States"  as  being  imported 
directly  from  the  UAE.  we  believe  that 
each  year  an  average  of  10  to  20  horses 
are  imported  indirectly  from  the  UAE 
through  Europe.  Removing  the 
requirement  for  a  60-day  quarantine  at 
the  New  York  Animal  Import  Center  in 
Newburgh.  NY.  for  horses  from  the  UAE 
will  make  the  importation  of  these 
horses  less  expensive  and  logistically 
easier.  We  anticipate  that  the  number  of 
horses  imported  from  the  UAE  may 
slightly  increase.  We  estimate 
approximately  50  to  100  horses  may  be 
imported  i>er  year,  though  some  of  these 
horses  will  only  be  temporarily 
imported  to  the  United  States  for 
particular  events,  and  then  transported 
back  to  the  UAE.  With  the  very  small 
number  of  horses  imported  from  the 


UAE.  we  anticipate  the  overall 
economic  impact  on  businesses  and 
individuals  will  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  vrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports.  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is    ' 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  114a.  134a,  I34b. 
134c.  134d,  134f.  135,  136,  and  136a;  31 
U.S.C.  9701;  7  CFI*2.17,  2.51.  and  371.2(d). 

§92.308   -[Aniended] 

2.  In  §92.308.  paragraph  (a)(2)  is 
amended  by  removing  "the  United  Arab 
Emirates.". 

Done  in  Washington,  DC,  this  31st  day  of 
March  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  95-8617  Filed  4-6-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  O;  Docket  No.  R-0874] 

Loans  to  Executive  Officers,  Directors, 
and  Principal  Shareholders  of  Member 
Banks;  Loans  to  Holding  Con^ptanies 
and  Affiliates 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  is  revising 
Regulation  O  to  implement  a  recent 
amendment  to  section  22(g)  of  the 
Federal  Reserve  Act.  contained  in  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
The  revision  provides  that  prior 
approval  of  the  board  of  directors  is  not 
required  before  a  member  bank  may 
make  a  loan  to  an  executive  officer  that 
is  secured  by  a  first  lien  on  the 
executive  officer's  residence. 
EFFECTIVE  DATE:  April  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Miller.  Attorney  (202/452- 
2534),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION 

Background 

The  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994  (CDR  Act),  Pub.  L.  103-325,  108 
Stat.  2160  (1994).  effective  September 
23.  1994,  amended  section  22(g)  of  the 
Federal  Reserve  Act,  12  U.S.C.  375a,  to 
eliminate  the  requirement  that  prior 
approval  of  the  board  of  directors  be 
granted  before  a  member  bank  may 
make  a  loan  to  an  executive  officer  of 
the  member  bank  that  is  secured  by  a 
first  lien  on  the  executive  officer's 
residence.  Such  loans  remain  subject  to 
the  general  requirement  for  prior 
approval  imder  section  22(h)  of  the 
Federal  Reserve  Act.  See  12  U.S.C. 
375b(3):  12  CFR  215.4(b).  The  Board  is 
revising  Regulation  O  (12  CFR  Part  215), 
effective  April  7, 1995,  to  conform  to  the 
amendment. 

Need  for  Final  Rule  Without  Comment 

The  elimination  of  the  prior  approval 
requirement  for  loans  to  an  executive 
officer  secured  by  a  first  lien  on  the 
executive  officer's  residence  was 
effective  immediately  upon  enactment 
of  the  CDR  Act,  and  required  no  action 
on  the  part  of  the  Board  to  take  effect. 
The  Board  therefore  finds  that  it  is 
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necessary  to  revise  Regulation  O  in 
order  to  eliminate  a  requirement  that  is 
superseded  by  the  CDR  Act.  and  to 
clarify  that  member  banks  may  take 
advantage  of  the  recent  amendment  to 
section  22(g)  of  the  Federal  Reserve  Act. 

The  Board,  for  good  cause,  finds  that 
the  notice  and  public  comment 
procedure  normally  required  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  under  5  U.S.C. 
553(b)(B).  The  Board  further  finds  under 
5  U.S.C.  553(d)(1)  that  the  final  rule  is 
a  substantive  rule  that  relieves  a 
restriction  on  lending  and  therefore  is 
making  the  final  rule  effective  on  April 
7. 1995.  without  regard  for  the  30-day 
period  provided  for  in  5  U.S.C.  5S3(d). 

Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  at  the  time  it  promulgates  a 
final  rule.  One  of  the  requirements  of  a 
final  regulatory  flexibiUty  analysis,  a 
succinct  statement  of  the  need  for.  and 
objectives  of.  the  final  rule  (5  U.S.C. 
604(a)(1)).  is  contained  in  the 
supplementary  information  above.  For 
the  reasons  stated  above  concerning  the 
need  for  public  comment,  the  Board  has 
not  sought  public  comment  on  the  final 
rule,  and  the  Board  has  not  considered 
any  alternatives  to  the  final  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3507. 
and  5  CFR  1320.130.  the  Board,  under 
authority  delegated  by  the  Office  of 
Management  and  Budget,  has  reviewed 
its  amendments  to  Regulation  O.  The 
Board  has  determined  that  its  final  rule 
imposes  no  additional  reporting  or 
recordkeeping  requirements,  and  that 
there  are  no  relevant  federal  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule.  The  final  rule  will  apply 
to  all  member  banks,  regardless  of  size. 
The  final  rule  should  not  have  a 
negative  economic  impact  on  small 
institutions.  Instead,  the  rule  should 
relieve  the  regulatory  burden  on  all 
member  banks. 

List  of  Subiects  in  12  CFR  Part  215 

Credit,  Federal  Reserve  System. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  Part  215.  as  set  forth  behnv: 


PART  215— LOANS  TO  EXECUTIVE 
OFFICERS.  DIRECTORS,  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(i),  375a(10). 
375b(9)  and  (10).  1817(k)(3)  and 
1972(2)(G)(ii),  Pub.  L  102-242, 105  Stat. 
2236. 

2.  In  §  215.5,  paragraph  (c)(2) 
introductory  text  is  revised  to  read  as 
follows: 

$  21 5.5    Additional  restrtctions  on  loans  to 
•x«cutlv«  oftlc«rs  of  mamtMr  tianks. 


(c)*   •   • 

(2)  In  any  amount  to  finance  or 
refinance  the  purchase,  construction, 
maintenance,  or  improvement  of  a 
residence  of  the  executive  officer, 
provided: 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  April  3. 199S. 
WUliain  W.  WUm, 
Secretary  of  the  Board. 
|FR  Doc.  95-8578  Filed  4-6-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1310 
[DEA  No.  122F] 
RIN1117-AA25 

Contents  of  Records  and  Reports 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 

summary:  The  interim  rule  published  by 
the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
clarify  what  records  shall  be  adequate  to 
satis^  recordkeeping  requirements  for 
Listed  Chemical  transactions  under 
provisions  of  the  Controlled  Substances 
Act  (CSA)  as  amended  by  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA)  and  the  Domestic  Chemical 
Diversion  ConU-ol  Act  of  1993  (DCDCA) 
is  adopted  without  change.  Specifically, 
the  amendment  clarifies  that  for 
prescription  drug  products,  prescription 
and  hospital  records  shall  be  adequate 
to  satisfy  recordkeeping  requirements. 
In  addition,  this  final  rule  clarifies  that 
for  the  distribution  of  these  products  to 
hospitals,  pharmacies  and  other  entities, 
normal  business  records  shall  be 
considered  adequate  if  they  meet  the 


requirements  of  21  CFR  1310.06  (a)  and 
(b). 

EFFECTIVE  DATE:  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration.  Washington,  DC  20537 
Telephone  (202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  On 
October  11.  1994,  the  Acting 
Administrator  of  the  DEA  published  an 
interim  rule  (59  FR  51364)  which 
clarified  what  records  shall  be  adequate 
to  satisfy  recordkeeping  requirements 
for  listed  chemical  transactions  under 
provisions  of  the  Controlled  Substances 
Act  (CSA)  as  amended  by  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA)  and  the  Domestic  Chemical 
Diversion  Control  Act  of  1993  (DCDCA). 
Specifically,  this  interim  rule  clarified 
that  for  prescription  drug  products, 
prescription  and  hospital  records  kept 
in  the  normal  course  of  medical 
treatment  are  adequate  to  meet  the 
recordkeeping  requirements  for  each 
record  required  under  21  CFR  1310.03. 
However,  the  interim  notice  stated  that 
reports  as  specified  in  21  CFR  1310.05 
and  notification  requirements  as  set 
forth  in  21  CFR  1313  must  still  be 
satisfied  for  these  products.  Interested 
parties  had  until  November  10.  1994  to 
submit  comments  and  objections. 

In  response  to  the  Octot>er  11,  1994 
interim  rule,  one  comment  was 
submitted  by  Abbott  Laboratories.  In 
this  comment  Abbott  requested  that 
records  for  the  distribution  of 
prescription  ephedrine  injectable 
products,  which  are  kept  in  the  normal 
course  of  business,  be  considered 
adequate  to  satisfy  the  recordkeeping 
requirements,  just  as  prescription  and 
hospital  records  kept  in  the  normal 
course  of  medical  treatment  shall  be 
considered  adequate.  Abbott  further 
stated  that  normal  business  records 
contain  (1)  the  name  and  address  of 
both  parties  to  the  transaction;  (2)  the 
date  of  the  regulated  transaction;  (3)  the 
name  and  quantity  of  the  prescription 
drug  product;  (4)  the  method  of  transfer; 
and  (5)  an  Abbott  customer 
identification  number. 

Upon  review  of  Abbott's  comment, 
DEA  has  determined  that  no  further 
amendment  to  the  regulations  are 
required.  Existing  provisions  of  21  CFR 
1310.06  (which  detail  the  sufficiency  of 
records  kept  in  the  normal  course  of 
business)  are  broad  enough  to  enable 
businesses  to  meet  the  requirements 
pertaining  to  injectable  ephedrine 
products  without  any  new  burden. 
Therefore,  the  interim  rule  (59  FR 


51364)  is  herein  finalized  without 
change. 

The  contents  of  records  required  for 
regulated  transactions  are  stated  in  21 
CFR  1310.06.  Specifically.  21  CFR 
1310.06(a)(5)  provides  that  each  record 
shall  include  the  type  of  identification 
used  by  the  purchaser  and  any  unique 
niunber  on  that  identification.  It  is  the 
responsibility  of  the  regulated  person 
who  engages  in  a  regulated  transaction 
to  identify  the  other  party  to  the 
transaction  and  verify  the  existence  and 
apparent  validity  of  a  business  entity 
ordering  a  listed  chemical  in 
compliance  with  21  CFR  1310.07.  If  the 
assignment  of  a  company  customer 
identification  number  is  based  upon 
meeting  all  requirements  as  specified  in 
21  CFR  1310.07.  and  this  customer 
identification  number  can  be  cross- 
referenced  with  the  type  of 
identification  used  to  verify  the 
existence  and  apparent  validity  of  the 
purchaser  and  any  unique  number  on 
that  identification,  then  a  customer 
identification  number  will  be  deemed 
adequate  to  meet  the  requirements  of  21 
CFR  1310.06(a)(5). 

Further.  21  CFR  1310.06(b)  states  that 
normal  business  records  shall  be 
considered  adequate  if  they  contain  the 
information  listed  in  21  CFR  1310.06(a) 
and  are  readily  retrievable  from  other 
business  records  of  the  regulated 
person.  Thus,  if  these  records  are 
readily  retrievable  and  meet  all  the 
requirements  of  21  CFR  1310.06(a)  then 
these  records  shall  be  deemed  adequate. 
However,  it  is  the  responsibility  of  each 
regulated  person  to  ensure  that  all 
requirements  of  21  CFR  1310.06  are 
adequately  met  if  relying  on  normal 
business  records  to  satisfy  the 
recordkeeping  requirements  of  21  CFR 
1310.03. 

The  products  in  question  are 
prescription  products  which  are  already 
subject  to  strict  Federal  and  state 
controls.  This  final  rule  modifies  21 
CFR  1310.06(b)  to  reflect  that  for 
purposes  of  this  section,  prescription 
and  hospital  records  kept  in  the  normal 
course  of  medical  treatment  shall  be 
adequate  to  meet  recordkeeping 
requirements. 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  Section  1(b).  Principles  of 
Regulation.  The  Deputy  Administrator 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  Section  3(f). 
Regulatory  Planning  and  Review.  This 
action  allows  relief  from  regulatory 
requirements  by  permitting  the  use  of 
normal  business  records  for  these 
prescription  products  rather  than 
requiring  the  creation  of  separate 


records  of  transactions.  Accordingly, 
this  rule  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

The  Deputy  Administrator  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612.  and  it 
has  been  determined  that  the  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

PART  1310— RECORDS  AND 
REPORTS  OF  LISTED  CHEMICALS 
AND  CERTAIN  MACHINES 

Accordingly,  the  interim  rule 
amending  21  CFR  part  1310  which  was 
published  at  59  FR  51364  on  October 
11,  1994,  is  adopted  as  a  final  rule 
without  change. 

Dated:  March  20,  1995. 

Stephen  H.  Greene. 

Deputy  Administrator.  Drug  Enforcement 
Administration. 

[FR  Doc.  95-8592  Filed  4-6-95;  8:45  am] 

BILLING  CODE  4410-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 
[IN-121;  Amendment  94-7] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Indiana  program")  under  the  Siuface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Indiana  proposed 
revisions  to  the  Indiana  Surface  Coal 
Mining  rules  pertaining  to  the 
backfilling  and  grading  of  surface  coal 
mining  and  reclamation  operations.  The 
amendment  is  intended  to  provide 
additional  safeguards  and  clarify 
ambiguities. 


EFFECTIVE  DATE:  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoim.  Director. 
Indianapolis  Field  Office.  OSM,  Minton- 
Capehart  Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204.  Telephone: 
(317)  232-1547. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Proposed  Amendment. 

III.  Directors  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  29,  1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  914.10,  914.15.  and  914.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  January  31.  1995, 
(Administrative  Record  No.  IND-1420) 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  at  its  own  initiative.  Indiana 
proposed  to  revise  310  lAC  12-5-54.1 — 
Surface  Mining:  Backfilling  and 
Grading,  Timing  Limitations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  February 
17,  1995.  Federal  Register  (60  FR  9313). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
March  20.  1995. 

lU.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

310  lAC  12-5-54.1— Surface  Mining: 
Backfilling  and  Grading,  Timing 
Limitations 

Indiana  is  revising  subsection  (a)  to 
make  several  nonsubstantive  wording 
changes.  At  subsection  (a)(1),  Indiana  is 
requiring  that  backfilling  and  grading  in 
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mining  operations  that  involve  spoil 
ridges  be  accomplished  in  180  days  of 
deposition,  provided  that  no  more  than 
four  spoil  ridges  remain  at  any  one  time. 
The  current  regulations  specify  that  no 
more  than  an  average  of  four  spoil 
ridges  by  length  remain. 

Indiana  is  revising  subsection  (b)  to 
make  two  nonsubstantive  wording 
changes  and  to  correct  a  cross-reference. 

Indiana  is  revising  subsection  (c)  to 
make  two  nonsubstantive  wording 
changes  and  to  delete  the  requirement 
that  requests  for  an  extension  of  the 
timing  limitation  for  more  than  one  year 
be  approved  by  the  Natural  Resources 
Commission. 

The  corresponding  Federal 
regulations  at  30  CFR  816.101  were 
suspended  effective  August  31.  1992  (57 
PR  33875).  Therefore.  States  may  adopt 
backfilling  and  grading  time  and 
distance  standards  which  result  in 
contemporaneous  mining  and 
reclamation  as  required  by  30  CFR 
816.100.  The  Director  Snds  the 
proposed  revisions  at  310  I  AC  12-5- 
54.1  no  less  effective  than  the  Federal 
requirements  for  contemporaneous 
reclamation  at  30  CFR  816.100  and 
817.100. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  EMrector  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interests  in  the  Indiana 
program.  No  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.]. 

None  of  the  revisions  that  Indiana 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 


V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Indiana  on 
January  31.  1995. 

The  Federal  regulations  at  30  CFR 
part  914,  codifying  decisions  concerning 
the  Indiana  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  national 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.) 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  014 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  30.  1995. 

David  G.  Simpson, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  paragraph  (hhh)  to  read  as 
follows: 

§914.15    Approvalof  regulatory  program 
amendmants. 


(hhh)  The  following  amendment 
(Program  Amendment  Number  94-7)  as 
submitted  to  OSM  on  January  31,  1995 
is  approved  effective  April  7,  1995:  310 
LAC  12-5-54.1  concerning  timing 
limitations  for  backfilling  and  grading  of 
surface  coal  mining  and  reclamation 
operations. 

|FR  Doc.  95-8583  Filed  4-6-95;  8:45  am] 
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National  Park  Service 
36  CFR  Part  7 

RIN  1024-AC14 

National  Capital  Region  Parks;  Special 
Regulations 

agency:  National  Park  Service, 
Department  of  the  Interior. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
National  Capital  Region  Parks 
regulations  to  limit  sales  on  Federal 
park  land  to  books,  newspapers,  leaflets, 
pamphlets,  buttons  and  bumper 
stickers,  and  to  set  standards  for  sites, 
stands  and  structures  used  in  such  sales. 
By  this  amendment,  the  National  Park 
Service  (NPS)  also  rescinds  a  sales 
enforcement  guideline  that  allowed  the 
sales  of  T-shirts  that  contained  a 
message  directly  related  to  a  cause  or 
activity.  This  final  rule  is  adopted 
because  such  sales  have  adversely 
impacted  Federal  park  land  in  ways 
described  further  below,  resulting  in 
discordant  commercialism  and  creating 
a  "flea  market"  atmosphere  in  the 
National  Parks  of  the  National  Capital 
Region.  Finally,  pursuant  to  Public  Law 
103-279,  the  NPS  no  longer  has 
operating  responsibilities  for  the  John  F. 
Kennedy  Center  for  the  Performing  Arts. 
Accordingly,  this  final  rule  removes 
reference  to  the  Center  from  the  sales 
regulation. 

DATES:  The  final  rule  becomes  effective 
May  8,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Alley,  Associate  Regional 
Director,  Public  Affairs  and  Tourism, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive,  SW., 
Washington,  DC  20242.  telephone  (202) 
619-7223;  Richard  G.  Robbins,  Assistant 
Solicitor,  National  Capital  Parks,  Office 
of  the  Solicitor,  Department  of  the 
Interior,  Washington,  D.C.  20240, 
telephone:  (202)  208-4338. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  18.  1994,  the  NPS  proposed 
a  rule  that  would  limit  sales  to  books, 
newspapers,  leaflets  and  pamphlets  on 
park  land  of  the  National  Capital  Region 
(59  FR  25855).  Copies  of  the  proposed 
rule  have  been  distributed  to 
demonstration  and  special  event 
applicants,  posted  and  handed  out  in 
the  National  Capital  Region's  permit 
office.  Copies  were  also  mailed  to  past 
and  current  demonstration  and  sp>ecial 
event  applicants  and  other  interested 
parties.  In  addition,  the  proposed 
regulation  has  also  received  media 


coverage  in  stories  about  the  problems 
caused  by  sales  activities. 

Prior  to  this  proposed  rulemaking,  the 
majority  of  applicants  who  sought  to 
engage  in  demonstrations  or  special 
events  on  park  land  within  the  National 
Capital  Region  requested  permission  to 
engage  in  sales  activities  related  to  their 
event.  As  detailed  in  the  proposed  rule 
dated  May  18,  1994,  the  National 
Capital  Region  of  the  NPS  adopted  an 
enforcement  guideline  reflecting  an 
administrative  determination  that  the 
term  "newspapers,  leaflets,  and 
pamphlets"  under  36  CFR  7.96(k)  may 
cover  certain  other  designated  written 
material.  Specifically,  under  the 
guideline  (a  copy  of  which  routinely  has 
been  made  available  to  all  applicants), 
allowable  materials  have  included 
books,  bumper  stickers,  buttons,  posters 
and  T-shirts  which  display  a  message 
directly  related  to  the  cause  or  activity. 
The  sale  of  patches,  jewelry,  hats, 
license  plates,  coffee  mugs,  flags, 
records,  tapes,  pictures,  decals  and  lapel 
pins  has  not  been  permitted  under  the 
enforcement  guideline. 

Adverse  park  impacts  generated  by 
the  sale  of  T-shirts  under  the 
enforcement  guideline  caused  the  NPS 
to  propose  an  amendment  to  the  sales 
regulation.  Since  then,  the  amount  of  T- 
shirt  sales  activities  on  park  land  in  the 
National  Capital  Region  has  increased 
significantly,  and  the  adverse  impacts 
associated  with  such  sales  decidedly 
worsened. 

For  example,  during  calendar  year 

1994,  4,771  permits  were  granted  for 
demonstrations  or  special  events  and 
the  majority  of  these  involved  requests 
for  associated  T-shirt  sales.  After 
publication  of  the  proposed  regulations 
in  May  1994,  the  Service  received  976 
T-shirt  applications  during  the 
remainder  of  1994.  In  1992,  the  Service 
received  3,232  demonstration  and 
special  event  applications,  and,  in  1993, 
there  were  3,323.  Through  March  8, 

1995,  the  NPS  had  received  3,092 
applications,  90%  of  which  sought  T- 
shirt  sales  opportunities.  For  the  same 
period  of  1994,  the  NPS  had  received 
2,884  applications,  an  increase  of  more 
than  200  applications. 

Application  numbers  alone  do  not  tell 
the  whole  story  because  many 
applications  apply  for  multiple  dates 
and  sites.  For  example,  on  February  28, 
1995,  the  Region  received  50 
demonstration/special  event 
applications.  All  sought  T-shirt  sales 
permission.  Thirty-one  of  these 
applications  requested  single  T-shirt 
sales  locations,  and  19  applied  for 
multiple  locations.  The  total  number  of 
sites  applied  for  in  the  50  applications 
was  112. 


For  the  past  several  years,  the  NPS 
has  routinely  issued  permits  for 
demonstrations  and  associated  sales 
near  the  Vietnam  Veterans  Memorial. 
But  particularly  throughout  the  past 
year,  applicants  have  sought  and  gained 
permission  to  sell  message-bearing  T- 
shirts  for  repeated  demonstration 
activities  for  a  number  of  very  general 
causes  such  as  "conservation  of  the 
environment."  "to  promote  and 
broadcast  cultiiral  and  environmental 
messages,"  "environment  protection," 
"promote  the  salvation  of  the 
environment,"  "Washington  DC 
statehood,"  and,  ironically,  "Preserve 
Natiohal  Parks." 

The  demonstrator/vendors  sales, 
which  began  near  the  Vietnam  Veterans 
Memorial,  have  now  spread  throughout 
Washington's  Monumental  Core.  As 
explained  in  the  preamble  to  the 
proposed  regulation,  the  increase  in 
applications  for  demonstration/sales 
sites  on  the  limited  amount  of  park  land 
available  near  the  Vietnam  Veterans 
Memorial  forced  the  NPS  to  designate 
additional  demonstration/sales  sites. 
Facing  ever-increasing  numbers  of 
applicants  for  sales  activities,  the  NPS 
designated  additional  sites  adjacent  to 
the  popular  memorials,  monuments  and 
museums  on  the  National  Mall. 
Washington  Monument  grounds  and  at 
the  Jefferson  Memorial. 

A  fundamental  consideration  in  this 
rulemaking  is  the  impact  of  sales 
activities  on  the  park  land  of  the 
National  Capital  Region.  This  park  land 
enjoys  a  rich  diversity  of  uses.  Located 
at  the  seat  of  the  Federal  Government, 
it  hosts  a  wide  variety  of  demonstration 
activities,  ranging  from  the  lone 
protester  to  himdreds  of  thousands  of 
participants  championing  and  opposing 
all  manner  of  causes. 

Visitors  are  also  drawn  to  the  great 
monuments  of  the  Nation's  Capital — 
most  notably,  the  Lincoln  Memorial, 
Jefferson  Memorial,  the  Vietnam 
Veterans  Memorial  and  the  Washington 
Monument — which  together  vrith  the 
Capitol,  the  National  Mall  and  the 
White  House  area,  form  Washinc^on's 
Monumental  Core.  The  Na^'onai  Mall  is 
an  integral  part  of  the  origiiMl  L'Enfant 
Plan  for  the  City  of  Washington.  It  is  the 
single  most  significant  public  park  and 
open  space,  providing  an 
unencumbered  greensward  between  '^.' 
U.S.  Capitol  to  the  Washington 
Monument  and  the  Lincoln  MemoriaJ.  a 
distance  of  21  blocks.  Visited  by 
milhons  of  citizens  and  international 
travelers,  the  National  Mall  provides  a 
formal  work  of  landscape  architecture  of 
monumental  proportions  and  provides 
the  unifying  element  for  the  carefully 
placed,  diverse  architectural  symbols. 
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repositories  and  shrines  of  the  heritage 
of  our  democracy  on  and  along  its 
length.  As  part  of  Washington's 
Monumental  Core,  it  is  unquestionably 
the  most  significant  park  area  in  the 
Nation's  Capital.  Visitors  to  the  National 
Mall  are  drawn  by  its  proximity  to  the 
great  monuments  of  the  Nation's  Capital 
as  well  as  by  its  vistas  and  natural 
beauty.  Visitors  may  enjoy  the  sights 
and  activities  of  Washington,  or  they 
may  seek  time  for  quiet  reflection  in  the 
midst  of  this  great  park. 

Flanking  this  core  are  world- 
recognized  museums  such  as  the 
National  Air  and  Space  Museum,  the 
National  Museum  of  American  History, 
the  National  ()^useum  of  Natural 
History,  the  Freer  Gallery,  the  National 
Museum  of  African  Art,  the  Arts  and 
Industries  Building,  the  Arthur  M. 
Sackler  Gallery,  the  Hirshhom  Museum 
and  Sculpture  Garden,  the  West  and 
East  Wings  of  the  National  Gallery  of 
Art,  and  the  United  States  Botanic 
Garden. 

These  monuments,  memorials  and 
museums,  together  with  the 
commanding  vistas  and  natural  beauty, 
draw  several  million  visitors  annually. 
In  1994.  for  example,  visitation  at  the 
Vietnam  Veterans  Memorial  was 
1,475,044.  for  the  Washington 
Monument  1,000,270.  and  for  the 
Jefferson  Memorial  522,339.  The 
Smithsonian's  National  Air  and  Space 
Museum  had  8,494,193  visitors,  while 
its  Museum  of  National  History  had 
5.756.861. 

Many  other  parks  located  throughout 
the  National  Capital  Region  draw 
hundreds  of  thousands  of  visitors.  They 
accommodate  recreational  activities 
including  picnics,  softball.  and  field 
hockey.  Park  visitors  may  enjoy  the 
sights  and  activities  of  Washington  and 
its  environs  and  also  seek  time  for  quiet 
reflection  in  all  of  these  areas. 

Generally,  applicants  for 
demonstrations  or  sp>ecial  events  who 
also  seek  to  engage  in  T-shirt  sales 
submit  applications  in  twenty-one  day 
increments  (the  maximum  number  of 
days  authorized  by  NPS  regulation).  See 
36  CFR  7.96(g)(5)(iv){B).  Many 
appUcants  routinely  submit  successive 
applications  in  twenty-one  day 
increments  for  periods  of  several 
months:  one  group  submitted 
..pplications  to  sell  T-shirts  on  park  land 
thnrigh  the  end  of  1996. 

The  sales  that  first  occurred  under  the 
enforcement  guideline  several  years  ago 
were  made  in  the  context  of  large  scale, 
one-day  demonstrations.  The  sales 
activities,  like  the  demonstrations, 
lasted  but  a  single  day  and  the  T-shirts 
left  with  the  demonstrators.  The  current 
T-shirt  sales  are  far  different. 


Vendors  sell  their  wares  day-in  and 
day-out.  The  sales  occur  not  between 
organizers  and  participants  at 
demonstrations,  but  between 
commercial  vendors  seeking  customers 
from  among  non-demonstrating  visitors 
at  adjacent  national  monuments. 

The  consequence  of  this  system  of 
administration  has  been  the 
proliferation  of  T-shirt  sales  throughout 
the  park  land  of  the  National  Capital 
Region.  It  is  now  commonplace  to  see 
large  quantities  of  T-shirts  displayed 
and  stored  on  park  land  at  various 
demonstration/sales  sites,  not  only  near 
the  Vietnam  Veterans  Memorial  where 
the  practice  first  arose,  but  also  on  park 
land  the  entire  length  of  Washington's 
Monumental  Core.  T-shirt  stands  now 
confront  park  visitors  as  they  approach 
many  of  the  Nation's  monuments, 
memorials  and  museums.  They  are 
located  at  the  base  of  the  Washington 
Monument,  in  front  of  the  Jefferson 
Memorial,  near  the  National  Holocaust 
Memorial  Museum,  and  on  the  Mall 
adjacent  to  the  Museum  of  Natural 
History,  the  Smithsonian  Castle  and  the 
Smithsonian  Metro  station.  Increasing 
commercialization  within  the  sales  sites 
has  been  marked  by  the  use  of  life-size 
torso  mannequins  and  commercial 
clothing  racks.  As  the  Smithsonian 
Institution  observed  in  its  comments  on 
the  proposed  regulation: 

IT]  he  number  of  vendors  on  the  Mall 
increaseld]  dramatically  especially  within 
the  last  two  years.  Rather  than  occasionally 
observing  vendors  associated  with 
demonstrations  or  special  events,  we  note 
that  vending  near  Smithsonian  museums  is 
now  constant  activity,  [and  the)  selling  of 
products  is  done  mostly  by  the  same  groups. 

Analysis  of  and  Response  to  Comments 
and  Rationale  for  Final  Regulation 

A.  Overview 

The  NPS  received  4,626  written 
comments  (some  accompanied  by 
photographs)  regarding  the  proposed 
rule.  Most  were  from  individuals  not 
indicating  a  particular  affiliation  or 
interest.  Of  the  others,  25  were  from 
veterans  organizations,  seven  bom  other 
organizations,  73  were  from  veterans  or 
relatives  of  veterans,  four  from 
representatives  of  the  legal  community, 
and  one  from  a  past  Director  of  the  NPS. 
The  Department  appreciates  the  time 
and  effort  expended  on  these  comments. 

606  comments  supported  the 
proposed  rule  as  drafted.  Among  these 
were  four  different  preprinted  signed 
letters  from  1 70  individuals  as  well  as 
one  petition  signed  by  170  individuals. 
Another  1.438  identical,  unsigned 
letters  were  received  bearing  the  names 
and  addresses  of  different  persons 
purporting  to  support  the  proposed  rule 


as  drafted.  The  organization  responsible 
for  submitting  the  letters  has  requested 
that  the  NPS  disregard  all  of  these 
unsigned  letters  because  it  failed  to 
obtain  the  consent  of  the  persons 
named.  Accordingly,  the  NPS  has  not 
given  these  unsigned  letters  any  weight 
in  its  decision  making. 

2,582  comments  opposed  the 
proposed  rule  as  drafted.  Among  these 
were  2,415  identical,  preprinted,  signed 
post  cards.  (A  sampling  of  298  of  these 
revealed  that  43,  or  14%,  were  duplicate 
submissions.)  One  petition  in 
opposition  to  the  proposed  rule  was 
signed  by  130  individuals.  One 
comment  opposed  the  proposed 
regulation  as  drafted  because  it  was 
"exceptionally  lenient  and  generous"; 
another  recommended  an  outright  ban 
on  all  sales. 

There  was  one  request  for  a  public 
hearing.  Given  the  large  number  of 
responses  received  as  well  as  their 
breadth  and  scope,  however,  the  NPS 
does  not  believe  a  public  hearing  would 
add  to  the  range  of  views  and  solutions 
considered. 

B.  Comments  in  Support  of  the 
Proposed  Rule  Based  Upon  Degradation 
of  the  Park  Visitation  Experience  and 
Impact  on  Park  Physical  Environment 

Many  of  the  606  comments  in  support 
of  the  proposed  rule  agreed  with  the 
NPS's  assessment  of  the  damages  to 
park  land  caused  by  sales  activities. 
Conunents  frequently  used  words  such 
as  "honky-tonk,"  "open  air  market." 
"flea  market,"  "shopping  mall." 
"bazaar,"  "circus,"  "carnival,"  "eye 
sore,"  "national  embarrassment."  and 
"disgraceful"  to  describe  park  land 
being  used  for  T-shirt  and  other  sales 
activities.  One  comment,  by  a  professor 
of  urban  design,  stated: 

Your  characterization  of  the  current 
situation  at  those  sites  as  having  resulted  in 
"discordant  commercialization,  creating  a 
■flea  market"  atmosphere  on  park  land" 
resonates  the  feelings  of  all  concerned  with 
the  dignity  and  elegance  of  memorial 
statements  in  the  public  domain. 

The  Smithsonian  Institution,  National 
Park  Foundation,  National  Capital 
Planning  Commission,  Commission  of 
Fine  Arts  .  National  Gallery  of  Art  and 
National  Park  HospitaUty  Association 
wrote  in  support  of  the  proposed 
regulation.  The  President  of  the 
National  Park  Foundation  stated: 

As  a  resident  of  the  District  of  Columbia 
and  someone  who  cares  about  the  Parks,  I 
find  the  increased  commercialism,  especially 
in  the  National  Capital  Region,  to  be 
exceedingly  offensive  *   *   *.  Visits  to  public 
land/Park  land  should  be  visits  to 
uncluttered,  noncommercial  areas.  The  law 
provides  ways  for  individuals  representing 


causes  to  get  their  messages  across  and  leave 
open  ample  opportunities  for  channels  of 
communication  of  information.  It  was  not 
intended  to  create  a  supermarket  for  clothing, 
hats,  banners,  pins,  and  other  aggressive  sales 
of  similar  items  which  rob  and  deny  a  visitor 
the  opportunity  to  see  these  places  as  they 
were  intended  to  be. 

One  comment  describes  the  area  of 
Washington's  Monumental  Core  as  an 
unsightly  "virtual  sea  of  T-shirt 
vendors."  Another  lamented  that  these 
vendors  have  made  it  difficult  to  enjoy 
the  beauty  of  the  Mall,  forcing  park 
visitors  to  play  "dodge  the  vendors." 

Sales  activities  on  the  Mall  adjacent  to 
the  National  Air  and  Space  Museum  are 
particularly  pronounced.  Pursuant  to 
the  court's  order  in  ISKCON  of  Potomac, 
Inc.  V.  Ridenour,  830  F.  Supp.  1,  4 
(D.D.C.  1993)  (appeal  pending),  NPS 
regulations  regarding  sales  and 
solicitation  may  not  be  enforced  at  all  in 
"the  area  of  the  Mall  adjacent  to  the  Air 
and  Space  Museum."  With  no 
regulatory  enforcement  mechanism 
possible  under  this  court  order,  T-shirt 
sales  tables  on  park  land  have 
multiplied.  Displays  have  stretched  to 
extraordinary  lengths;  e.g.,  vendors  now 
occupy  all  of  both  sides  of  a  139  foot 
north-south  walkway  just  north  of  the 
National  Air  and  Space  Museum. 

One  comment,  by  a  Smithsonian 
Institution  employee,  described  the  area 
now  as  having  "shirts  hung  out  in  the 
breeze"  creating  "a  distracting  visual 
clamor  which  totally  destroyed  the 
[Mall's]  grand  design."  Another,  noting 
sales  of  T-shirts  inscribed  with  such 
insignia  as  "Beavis  and  Butthead," 
asked  whether  it  is  "the  Park  Service's 
objective  to  turn  the  National  Mall  into 
a  shopping  mall?"  Another  protested: 

I  went  to  enjoy  the  beauty  of  the  Mall  and 
the  Museums.  Instead,  every  where  1  turned 
I  saw  and  heard  vendors,  vendors,  and  more 
vendors.  Are  we  allowing  our  beautiful 
Capital  to  be  turned  into  a  gigantic  outdoor 
flea  market? 

One  comment,  while  regretting  that 
the  Boy  Scouts  of  America  itself  had  not 
been  allowed  by  the  NPS  to  sell  its 
memorabilia  on  the  Washington 
Monument  grounds,  nevertheless 
supported  the  proposed  regulation, 
stating  "that  we  have  come  to  a  sad  state 
of  affairs  when  commercial  vendors, 
masquerading  under  the  guise  of  saving 
the  whales  are  allowed  to  exploit  our 
National  showcase  park  areas." 

Former  National  Park  Ser\'ice  Director 
James  Ridenour  wrote  in  support  of  the 
proposed  regulation  as  necessary  to 
control  "the  carnival  atmosphere  that 
erodes  the  dignity  of  our  national 
capital  parks  and  memorial."  As  to  the 
sales  occurring  near  the  Vietnam 


Veterans  Memorial,  Ridenour,  a 
Vietnam  veteran,  wrote  that  he  was: 

[Olffended  by  the  business  that  has 
continued  to  expand  in  that  area.  These 
shanty  businesses  have  become  big 
businesses.  This  is  not  some  highly  sacred 
freedom  of  speech  issue — ^this  is  the 
despoiling  of  our  nation's  greatest  treasures 
and  a  commercialization  that  goes  beyond 
what  previous  administrations  ever 
envisioned. 

A  number  of  national  veterans  groups, 
including  AMVETS,  Veterans  of  Foreign 
Wars  of  the  United  States,  Vietnam 
Veterans  of  America,  Inc.  and  the 
Vietnam  Veterans  Memorial  Fund, 
wrote  in  support  of  the  proposed 
regulation  and  expressed  concern  that 
sales  activities  have  caused  a 
commercialized  condition  of  park  land 
around  the  Vietnam  Veterans  Memorial. 
(As  explained  more  fully  in  the  next 
section,  however,  other  groups, 
including  the  Friends  of  the  Vietnam 
Veterans  Memorial,  the  National 
Alliance  of  Families  and  other  local 
veterans  groups  oppose  the  proposed 
regulation,  complaining  that  it  would 
adversely  impact  on  sales  activities  by 
vigil  groups  near  the  Vietnam  Veterans 
Memorial). 

In  summary,  the  coramenters 
supporting  the  regulation  generally 
concurred  with  the  judgment  of  the  NPS 
that  the  T-shirt  displays  and  hawking, 
occurring  on  a  daily  basis  near 
frequently  visited  memorials, 
substantially  diminish  and  impair  the 
park  visitors'  experience.  In  addition  to 
the  general  "flea  market"  atmosphere, 
the  NPS  has  observed  that  sites  are 
occupying  ever-larger  areas  of  park  land, 
mostly  located  near  or  on  walkways 
close  to  frequently  visited  memorials. 
As  a  result,  visitor  circulation  has  been 
adversely  impacted.  Sales  operations 
have  also  interfered  with  NPS 
interpretative  programs.  Some 
commenters  complained  that  they  have 
been  unable  to  photograph  national 
landmarks  without  also  capturing 
demonstration/sales  sites  in  the  same 
picture. 

The  presence  of  money  within  park 
areas  has  always  been  a  law 
enforcement  concern  of  the  U.S.  Park 
Police.  Sales  sites  have  already 
experienced  several  criminal  related 
offenses.  Also,  in  an  effort  by  permittees  ' 
to  reserve  "premium"  sales  sites 
adjacent  to  popular  memorials,  a 
number  of  permittees  have  hired 
homeless  people  or  have  even 
physically  assaulted  one  another  to 
preserve  and  occupy  their  sales  site 
locations. 

Increasing  T-shirt  sales  activities  have 
also  brought  increasing  pedestrian  and 
vehicle  congestion.  This  has  resulted  in 


damage  to  turf,  trees  and  shrubberv.  At 
or  near  T-shirt  sales  sites,  only  mud  and 
compacted  soil  remain  where  grass  once 
grew.  Soil  compaction  in  these  areas  is 
so  severe  that  the  NPS  has  found  no 
horticultural  technique  which  permits 
the  restoration  of  plants  without 
excluding  all  activity  from  the  injured 
sites  for  a  period  of  several  months. 

C.  Comments  in  Opposition  to  the 
Proposed  Rule 

Of  the  2,582  comments  opposed  to  the 
proposed  rule,  all  but  five  focused 
solely  on  the  sales  activities  on  park 
land  around  the  Vietnam  Veterans 
Memorial.  2,415  preprinted  postcards 
were  submitted  opposing  the  proposed 
regulation  on  the  ground  that  it  would: 

[Rjemove  the  best  opportunity  I  have  to 
publicly  show  my  supp>ort  for  the 
organizations  and  causes  represented  near 
the  Memorial.  Further,  the  presence  of  tliese 
groups  and  the  sale  of  all  of  their  products 
is  beneficial  to  the  visitors  *   *    '.(emphasis 
in  original). 

Forty-six  comments  voiced  concern 
that  if  the  proposed  regulation  is 
implemented,  one  demonstration  vigil 
now  under  permit  near  the  Vietnam 
Veterans  Memorial  would  be  forced  to 
"close  down."  In  his  comment,  the 
Executive  Director  of  this  particular 
demonstration  described  the  proposed 
regulation  as  aimed  specifically  against 
his  vigil;  specifically: 

(A)  smoke  screen  designed  to  conceal  the 
Park  Service's  real  agendaf,]  which  is  part  of 
a  long  term  political  effort  to  remove  the 
POW/MIA  activists  from  the  area  near  the 
Vietnam  Veterans  Memorial.  It  is  the  result 
of  the  combined  efforts  of  career  bureaucrats, 
who  can't  stand  the  thought  of  a  handful  of 
veterans,  activists,  and  POW/MIA  family 
members  using  the  First  Amendment  to  raise 
enough  funds  through  the  sale  of  POW/MIA 
related  T-shirts  to  continue  opposing  a  failed 
U.S.  government  POW/MIA  policy. 

The  proposed  rule  is  content  neutral 
and  is  not  intended  to  harass,  much  less 
"close  down,  "  any  demonstration.  In 
proposing  the  regulation,  the  National 
Park  Service  recognizes  the  important 
function  park  land  serves  for  the 
"purposes  of  assembly,  communicating 
thought  between  citizens,  and 
discussing  public  questions."  Hague  v. 
CIO.  307  U.S.  496.  516  (1939).  The  rule 
is  designed  to  regulate  the  time,  place, 
and  manner  of  sales  activities  to  protect 
the  parks  and  the  visitor  experience 
without  seriously  interfering  with  the 
achievement  of  those  essential 
purposes. 

This  same  commenter  challenged  the 
accuracy  of  NPS's  assertion,  in  the 
preamble  to  the  proposed  rule,  that  one 
demonstrator  "had  gross  earnings  of 
$1,849,683  from  the  sale  of  all  T-shirts 
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in  198»-91."  See  59  PR  25857.  This 
quotation  was  taken  directly  from  the 
Court's  order  in  Hart  v.  Sampley.  Civil 
No.  91-3068  (D.D.C.  December  10, 
1992). 

An  attorney  commenting  on  behalf  of 
several  nonprofit  organizations  accused 
the  NPS  of  "deliberately  seeking  to 
create  a  condition  on  the  Mall  whereby 
it  can  justify  a  complete  ban  on  the  sale 
[of]  message-bearing  merchandise."  The 
NPS  rejects  this  characterization.  It  has 
not  created  the  adverse  consequences 
caused  by  sales  activities  on  park  land 
in  order  to  justify  sales  restrictions. 
Rather,  as  detailed  in  the  proposed  sales 
regulation,  it  has  permitted  groups  and 
individuals  to  sell  message-bearing  T- 
shirts,  but  that  fact  was  not  widely 
known  until  fairly  recently.  When  the 
NPS  sought  public  conunent  on  the 
proposed  sales  regulations,  more 
persons  and  groups  became  aware  of  the 
rules.  The  current  proliferation  of  sales 
applicants  is  likely  to  be  simply 
indicative  of  the  actual  number  of 
persons  and  groups  who  would  like  to 
sell  T-shirts  on  National  Capital  Parks 
land. 

The  NPS  has  attempted  to  fairly  and 
even  handedly  process  applications  for 
demonstration/ sales  activities  on  park 
land  in  accordance  with  current 
regulations  and  guidelines.  The 
applications  requesting  use  of  park  land, 
and  the  permits  authorizing  such  use, 
are  a  matter  of  public  record  and  review. 
Persons  who  identify  themselves  as 
merely  interested  in  selling  T-shirts 
with  no  cause  related  to  a 
demonstration  have  been  turned  away. 
The  NPS  has  also  attempted  to  fairly 
and  even  handedly  monitor  permittees' 
compliance  with  the  terms  of  their 
permits  at  their  demonstration/sales 
sites.  The  NPS  proposed  to  amend  its 
sales  regulation  because  of  the  adverse 
consequences  caused  by  some  of  the 
sales  activities  under  the  sales 
enforcement  guideline. 

The  balance  of  the  other  comments 
that  focused  on  sales  activities  near  the 
Vietnam  Veterans  Memorial  did  not 
challenge  the  NPS's  motivation,  but 
opposed  the  proposed  rule  because  it 
would  adversely  impact  veterans 
groups'  ability  to  raise  money  for  their 
cause.  One  commenter,  from  a  Vietnam 
veterans  organization,  wrote  that: 

In  seven  years  of  experience  at  the 
(Vietnam  Veterans)  Memorial,  the  Friends 
have  concluded  that  the  presence  of  t-shirt 
and  other  sales  plays  a  significant  role  in  the 
experience  for  tens  of  thousands  of  visitors. 
Guestbooks  which  have  been  maintained 
near  the  Memorial  by  the  FWM  show 
overwhelmingly  that  the  presence  of  our 
group  has  been  positive. 


While  the  NPS  does  not  question  the 
sincerity  of  this  commenter's  assertion 
that  its  presence  on  park  land 
contributes  positively  to  the  park  visitor 
experience,  only  two  of  the  5,716  entries 
in  the  commenter's  guestbooks 
expressed  views  on  sales  activities.  One 
wrote  of  her  appreciation  for  the 
opportunity  to  buy  items  near  the 
Memorial,  but  the  other  wrote:  "This 
merchandise  is  out  of  place  and 
degrades  the  dignity  of  this  shrine." 

"The  Friends  also  submitted  a 
"Vietnam  Veterans  Memorial 
Attitudinal  Study."  The  study,  prepared 
by  a  marketing  research  consultant, 
consisted  of  interviews  of  329  visitors 
who  were  "randomly-intercepted  in  the 
area  of  the  [Vietnam  Veterans] 
Memorial"  over  a  three-day  period. 
Contrary  to  the  commenter's  assertion 
that  sales  play  a  "significant  role"  in  the 
visitor  experience  at  the  Vietnam 
Veterans  Memorial,  the  study  shows 
more  than  two-thirds  of  the  respondents 
did  not  stop  at  any  demonstration/ sales 
location.  Moreover,  the  study  focused 
solely  on  the  p>ark  land  adjacent  to  the 
Vietnam  Veterans  Memorial,  while  the 
NPS  is  concerned  with  the  negative 
imp>act  of  sales  activities  on  park  land 
throughout  the  National  Capital  Region 
and  cannot  legitimately  distinguish 
between  T-shirt  sales  in  one  area  or  one 
cause  and  such  sales  in  another  area  or 
for  another  cause. 

One  demonstrator  who  participated  in 
the  first  vigil  or  "booth"  near  the 
Vietnam  Veterans  Memorial  in  1987 
commented  that  he  was  closing  down 
his  own  operation  in  part  because  he 
"did  not  have  the  manpower  or  the 
money  to  pay  someone  to  stay  in  the 
parking  lot  of  the  NCR  building 
overnight  so  that  we  could  be  'first  in 
line'  when  the  permit  office  opened  and 
tiun  in  14  or  so  permits  applications 
every  day."  He  opposed  the  proposed 
rule,  however,  "because  the  (Vietnam 
Veterans  Memorial]  Wall  is  unique 
•   •   *  [and]  vendors  should  stay  at  least 
until  the  healing  of  all  Vietnam  Veterans 
is  complete."  He  believed  that  vendors 
help  provide  a  "chance  to  talk  with  a 
fellow  veteran  to  let  out  your  feelings, 
to  rid  oneself  of  the  hurt,  and  to  find  out 
about  other  veteran  related  programs, 
organizations  and  problems."  Under  the 
new  regulation,  demonstrators  will 
remain  free  to  talk  with  the  visiting 
veterans  and  provide  oral  or  written 
information  regarding  veteran-related 
programs,  organizations  and  problems. 
The  only  difference  is  that  they  cannot 
sell  T-shirts  at  the  same  time. 

Finally,  one  commenter  indicated  that 
the  NPS  should  not  be  worrying  about 
T-shirt  and  other  sales  because  "this 
money  is  certainly  being  used  for  a 


wonderful  and  well  needed  cause."  The 
role  of  T-shirt  sales  in  financing 
demonstration  activity  is  considered  in 
the  next  section. 

D.  Commenters'  Objections  on 
Constitutional  Grounds 

Some  commenters  argued  that  if 
demonstrators  could  not  sell  such 
merchandise  they  would  be  unable  to 
finance  their  demonstration  activities. 
The  American  Qvil  Liberties  Union  for 
the  National  Capital  Area  (ACLU),  wrote 
that  T-shirts,  buttons  or  lapel  pins  worn 
on  a  person  are  an  integral  and 
prominent  part  of  demonstrations 
because  they  "are  unusually  cheap  and 
convenient  forms  of  communication 
that  convey  distinct  messages  because 
they  connect  the  message  with  the 
speaker." 

1.  T-Shirts  Versus  Other  Forms  of 
Communication 

After  careful  consideration,  the  NPS 
has  concluded  that  the  basic  problem  of 
commercialization  and  attendant 
adverse  impacts  on  park  values  is 
caused  by  "T-shirt  sales.  It  has  also 
concluded  that  the  problem  cannot  be 
abated  by  other  than  a  ban  on  such  sales 
on  park  land. 

Tne  NPS  acknowledges  that  lines 
must  be  drawn  in  deciding  the  types  of 
such  merchandise  that  may  be  sold  on 
park  land  in  connection  with 
demonstrations,  to  allow  both 
demonstrators  and  park  visitors  an 
opportimity  to  use  park  land  and  still 
preserve  the  park  values  operative  in  the 
area.  In  general,  the  NPS  wants  to 
permit  the  maximum  amount  of 
commimicative  conduct  that  is 
consistent  with  the  protection  of  the 
core  park  values  in  the  area.  It 
recognizes  that  a  total  ban  on  all  sales 
in  connection  with  demonstrations 
would  arguably  be  most  protective  of 
the  parks,  and  that  a  credible  legal 
argument  might  be  made  for  such  a 
resolution.  But  the  NPS  desires  to 
accommodate  the  sale  of  message- 
bearing  materials  in  connection  with 
demonstrations  to  the  extent  it  does  not 
unreasonably  impinge  on  other  park 
values. 

By  rescinding  its  enforcement 
guideline  and  amending  36  CFR  7.96(k) 
so  as  to  permit  only  the  sales  of  boolts, 
newspapers,  leaflets,  pamphlets,  buttons 
and  bumper  stickers,  the  NPS  believes 
park  resources,  the  visitor  experience, 
and  the  desirability  of  free  expression 
will  all  be  protected  and  enhanced. 

The  NPS  has  found  that  the  sale  of 
traditional  written  material  in  the  form 
of  newspapers,  leaflets  and  pamphlets 
has  not  presented  the  problems  that  the 
sale  of  T-shirts  and  of  other 


merchandise  has  caused.  The  NPS  also 
believes  books  constitute  a  larger  and 
logical  variant  of  the  newspapers, 
leaflets  and  pamphlets  that  are  ciurently 
permitted. 

The  NPS  has  also,  upon 
reexamination  since  the  proposed 
regulation  was  published,  concluded 
that  buttons  and  bumper  stickers  should 
be  permitted  to  be  sold  in  connection 
with  demonstrations.  The  sales  of  these 
items  have  not  caused  the  same 
problems  of  commercialization  and 
negative  effects  on  other  park  values  as 
those  caused  by  T-shirt  sales. 
Accordingly,  the  NPS  has  decided  to 
continue  to  allow  the  sale  of  buttons 
and  biunper  stickers  on  park  land. 

While  the  Service  has  decided  to 
prohibit  T-shirt  sales  on  park  land,  it 
will  of  course  not  restrict  or  otherwise 
regulate  the  wearing  of  communicative 
T-shirts.  More  generally,  persons  and 
groups  remain  free  to  express  their 
views  on  park  land,  in  long-standing 
demonstration  vigils  as  well  as  shorter- 
term  demonstrations.  They  may 
continue  to  use  park  land  to  speak, 
display  signs  and  baimers,  march,  hold 
vigils,  sell  and  distribute  literature, 
commiuiicative  buttons  and  bumper 
stickers,  and  otherwise  communicate 
their  views.  At  the  same  time,  non- 
demonstrating  visitors  will  still  be  able 
to  come  to  the  parks  to  pursue 
commimicative,  inspirational, 
educational  and  recreational  activities. 

For  these  reasons,  the  NPS  believes 
that  compliance  with  the  sales 
regulation  will  not  place  an 
unreasonable  limitation  on  First 
Amendment  activity.  A  wide  range  of 
permissible  activities  remains  available 
to  persons  who  wish  to  engage  in 
demonstrations  and  associated  sales 
activities.  Ample  alternative  avenues  of 
communication  are  preserved. 
Demonstrators  will  still  be  able  to  sell 
other  merchandise  either  on  property 
within  the  District  of  Columbia's 
jurisdiction  or  through  the  books, 
newspapers,  leaflets,  and  pamphlets 
sold  or  distributed  on  park  land.  These 
areas  under  District  of  Columbia 
jurisdiction  are  convenient  to  park 
visitors  and  are  located  adjacent  to 
Washington's  Monumental  Core. 
Constitution  and  Independence 
Avenues  east  of  15th  Street,  NW  and  all 
of  the  north-south  streets  north  of 
Constitution  Avenue  and  south  of 
Independence  Avenue  are  controlled  by 
the  District  of  Columbia.  For  many 
years,  demonstration  groups  have  used 
these  areas  to  sell  items  not  permitted 
to  be  sold  on  NPS  areas.  Further,  the 
vast  majority  of  park  visitors  must  pass 
these  District  streets  and  sidewalks  on 
their  way  to  the  NPS  areas. 


Finally,  in  this  connection,  the  NPS  is 
concerned  that  if  it  continues  to  allow 
sales  of  T-shirts,  it  will  face  ever  more 
difficult  line-drawing  decisions.  Even 
with  T-shirt  sales  now  permitted,  the 
NPS  continues  to  receive  requests  for 
permission  to  sell  other  types  of 
merchandise,  such  as  coffee  mugs, 
sweat  shirts,  hats,  patches,  jewelry, 
flags,  records,  audio  tapes,  video  tapes, 
pictures,  and  decals — all  complete  with 
self-described  "First  Amendment 
messages"  affixed  to  each  item.  Some 
demonstrator/vendor  applicants  argue 
that  a  First  Amendment  message  is 
implicit  in  the  merchandise  itself.  For 
example,  in  the  past  one  demonstration 
group,  advocating  the  protection  of 
endangered  rain  forests,  requested 
permission  to  sell  candy  on  park  land 
and  argued  that  the  candy  possessed 
communicative  protection  because  its 
ingredients  came  from  the  ecologically 
sound  harvesting  of  nuts  from  rain 
forests.  Others  have  urged  the  NPS  to 
permit  the  sale  of  audio  tapes.  In 
addition  to  posing  the  same  impacts  as 
T-shirts,  NPS  personnel  would  need 
recorders  to  determine  whether  the  tape 
related  to  the  demonstration  and  visitors 
would  need  a  like  machine  to  determine 
what  message  was  being  expressed. 

Plainly,  a  line  has  to  be  drawn 
somewhere  if  the  National  Capital  Parks 
are  not  to  be  wholly  given  over  to 
merchandising  with  a  connection  to  free 
expression.  The  NPS  believes  an 
appropriate  line  is  reflected  in  these 
regulations. 

2.  T-ShLrt  Sales  as  Undenvriting  the 
Expenses  of  First  Amendment 
Expression 

The  NPS  acknowledges  the  possibility 
that  T-shirt  sales  on  park  land  improves 
the  financial  ability  of  some 
demonstrators  to  engage  in 
demonstration  activities.  Nevertheless, 
the  NPS  does  not  believe  that  the  First 
Amendment  requires  it,  as  a  general 
rule,  to  facilitate  fund  raising  by  groups 
or  individuals  seeking  to  express  their 
views.  Such  facilitative  conduct  is. 
rather,  protected  by  the  First 
yVmendment  "only  insofar  as  its 
restriction  imposes  burdens  on 
expression  itself"  White  House  Vigil  for 
the  ERA  Comm.  v.  Clark.  746  F.2d  1518. 
1540  (D.C.  Cir.  1984). 

One  commenter  suggested,  as  a  partial 
alternative  to  a  sales  ban,  that  the  NPS 
"require  all  vendors  to  put  on  public 
display  a  quarterly  Statement  of 
Accounts,  as  well  as  yearly  Statement  of 
Earnings,  stating  where  all  the  money 
taken  in  goes."  The  NPS  questions 
whether  it  could  legally  require 
demonstrators  to  publicly  display  how 
much  money  they  receive  or  how  it  is 


spent.  Cf  Riley  V.  National  Fed 'n  of  the 
Blind,  487  U.S.  781  (1988).  In  any  event, 
such  an  approach  does  not  address  the 
impacts  on  the  parks  and  the  visitor 
experience  that  have  given  rise  to  tliis 
rulemaking. 

3.  Off-Park,  Nearby  Locations  for  T-Shirt 
Sales 

The  park  land  which  comprises 
Washington's  Monumental  Core,  and 
nearly  all  other  park  land  in  the 
National  Capital  Region,  is  located 
adjacent  to  other  public  property  under 
the  jurisdiction  of  the  District  of 
Coliunbia  or  the  states  of  Maryland  and 
Virginia.  These  other  governments, 
particularly  the  District  of  Columbia, 
have  generally  allowed  persons  and 
groups  to  sell  items  on  sidewalks  and 
along  streets  in  these  areas  that  are 
prohibited  from  sale  on  park  land.  The 
NPS  does  not  and  is  not  proposing  to 
regulate  such  sales  or  any  other  sales  of 
merchandise  on  property  outside  its 
jurisdiction.  As  explained  earlier,  these 
areas  provide  an  opportunity  for 
demonstration  groups  to  sell  items  in 
close  proximity  to  park  areas. 

4.  Other  Alternatives 

Commenters  suggested  several 
alternatives  to  the  proposed  regulation, 
including  allowing  only  certain  types  of 
groups  to  sell  items,  more  narrowly 
defining  what  constitutes  message- 
related  T-shirts,  and  restricting  tJhe 
placement  and/or  types  of  structures 
vendors  could  use.  For  example,  while 
the  ACLU  agreed  in  its  comments  that 
"the  Constitution  does  not  require  the 
National  Mall  to  be  turned  into  a  flea 
market,"  it  contended  that  the  NPS  must 
first  adopt  restrictions  regarding 
vendors'  structures  and  against  "purely 
commercial  vendors  with  a  tenuous 
facade,"  before  considering  a  sales 
restriction.  It  also  stated  that  "only  if 
narrower  measures  are  tried  and  do  not 
succeed  will  the  consideration  of 
broader  measures  be  appropriate." 

As  explained  in  more  detail  in  what 
follows,  the  NPS  has  strived  hard  to 
arrive  at  a  solution  that  protects  park 
values  and  the  visitor  experience  while 
minimizing  any  burdens  on 
communicative  conduct.  It  has  carefully 
considered,  and  in  some  cases  tried,  the 
kinds  of  alternatives  suggested.  Some  of 
the  alternatives  the  NPS  has  tried 
include:  Discussing  whether  an 
applicant  would  voluntarily  limit  the 
number  of  sites;  imposing  site  size 
restrictions;  requiring  that  sites  be 
attended  at  all  times;  confiscating 
imattended  structures;  imposing  safety 
standards  on  site  equipment;  requiring 
sanitation  measures,  including 
placement  of  receptacles;  rotating  site 
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areas:  and  seeding  and  sodding  of  areas. 
These  measures  have  fallen  short  of 
providing  adequate  protection  to  park 
values  in  the  area.  Its  extensive 
experience  in  managing  park  land  and 
its  consideration  of  the  comments  on 
this  proposed  regulation  have  led  the 
NPS  to  conclude  that  no  alternatives 
exist  that  would  adequately  abate  or 
ameliorate  the  problems  caused  by  sales 
activities. 

The  basic  problem  is  a  pronounced 
commercialization  of  National  Capital 
Park  land  with  its  unique  monuments 
and  memorials  attracting  millions  of 
visitors  annually.  These  sales  activities 
on  park  land  threaten  to  destroy  that 
distinctive  atmosphere.  T-shirt  sales 
activities,  which  include  intense 
competition  among  permittees  to  get  the 
attention  and  money  of  park  visitors, 
have  had  a  profoundly  negative  impact 
on  the  park  experience.  T-shirt  sales 
have  introduced  a  relatively  constant, 
intrusive  and  intimidating  air  to  what 
was  previously,  for  the  most  part,  a 
relatively  peaceful,  inspirational,  and 
contemplative  scene.  Vibrant  and 
spirited  demonstration  speech  conduct 
sometimes  found  in  the  National  Capital 
Parks  is  more  episodic  and  has  not 
created  such  a  constant  negative  impact. 

Several  Justices  of  the  Supreme  Court 
have  recognized  the  difference  between 
more  typical  demonstration  conduct 
and  sales  activities.  In  United  States  v. 
Kokinda.  479  U.S.  720  (1990).  Justice 
O'Connor  recently  stated: 

[Clonirontation  by  a  person  asking  for 
money  disrupts  passage  and  is  more  intrusive 
and  intimidating  than  an  encounter  with  a 
()erson  giving  out  information.  One  need  not 
ponder  the  contents  of  a  leaflet  or  pamphlet 
in  order  mechanically  to  take  it  out  of 
someone's  hand,  but  one  must  listen, 
comprehend,  decide  and  act  in  order  to 
respond  to  a  solicitation.  Solicitors  can 
achieve  their  goal  only  by  "stopping 
Ipassersbyl  momentarily  or  for  longer  periods 
as  money  is  given  or  exchanged  for 
literature"  or  other  items. 

Id.,  at  724  (pluraUty  opinion)(quoting 
Heffron  v.  International  Soc'yfor 
Krishna  Consciousness,  452  U.S.  640.  at 
653  (1981));  see  also  id.  at  738-39 
(Kennedy.  J.,  concurring  in  judgment). 

a.  Limiting  T-shirt  sales  to  nonprofit 
or  other  particular  kinds  of  groups. 
Some  commenters  suggested  that  only 
certain  types  of  groups  should  be 
allowed  to  continue  to  sell  message- 
bearing  merchandise.  The  commenters 
have  widely  differing  views,  however, 
as  to  what  type  of  groups  should 
qualify.  One  comment  suggested  the 
NPS  allow  sales  only  by  "real  Vietnam 
Veterans'  organizations  that  have  had 
displays  at  the  Wall  for  years."  Another 
comment  called  for  the  NPS  to  "cull  the 


for-profit  business  concessions,  yet 
maintain  the  integrity  of  those  who  truly 
hold  vigils  in  exercise  of  their  1st 
Amendjment  rights."  The  sponsors  ot 
one  ethnic  celebration,  agreeing  that 
only  a  limited  range  of  merchandise 
sales  should  be  allowed  on  park  land 
"to  prevent  it  (sic)  being  destroyed  by 
vendors,"  suggested  that  only 
organizations  who  hold  "large 
demonstration/cultural  activities" 
should  be  allowed  to  engage  in  sales.  A 
local  non-profit  track  and  field 
organization,  while  "sympathetic  with 
the  overall  goals  of  preserving  the  non- 
commercial character  of  NPS  lands." 
nevertheless  asked  that  it  be  allowed  to 
collect  fees  and  distribute  T-shirts  to 
participants  who  race  on  park  land. 
Another  local  running  club  asked  for  a 
similar  exception. 

Another  commenter  advocated  that 
only  tax-exempt  nonprofit  organizations 
who  provide  supporting  documentation 
should  be  allowed  to  engage  in  sales 
activities.  The  comment,  from  an 
attorney  representing  several  nonprofit^ 
organizations  who  have  been  permitted 
to  sell  message-bearing  T-shirts, 
complained  that  'commercial  vendors 
were  (and  are)  permitted  to  sell  souvenir 
merchandise  on  the  Mall.  These  vendors 
are  not  tax-exempt;  nor  do  their 
activities  have  a  noncommercial 
purpose.  Rather,  their  only  purpose  is  to 
make  money  for  the  proprietors  *  *  *." 
(emphasis  in  original). 

The  NPS's  decision  to  grant  a  permit 
to  use  park  land  does  not  turn  on  the 
organizational  or  tax  status  of  the 
applicant.  NPS  regulations  do  not 
provide  for  inquiries  into  an  applicant's 
tax  status  or  how  proceeds  may  be 
dispersed.  Nor  do  such  inquiries  form 
any  part  of  the  basis  in  approving 
permits.  While  one  commenter  did  cite 
an  example  of  such  an  inquiry  by  the 
NPS  in  a  national  park  in  CaUfomia,  the 
NPS  has  determined  that  the  California 
park  unit  had  done  so  erroneously. 

In  fashioning  a  solution  to  the 
problems  caused  by  T-shirt  sales  in  the 
National  Capital  Peu-ks,  the  NPS  beUeves 
it  cannot  carve  out  special  exceptions 
for  any  category  of  group.  Just  as  it 
would  be  impermissible  to  preclude  all 
but  long-standing  "real  Vietnam 
Veterans  organizations,"  it  would 
likewise  be  improper  to  preclude  all  but 
tax-exempt  nonprofit  groups.  To  allow 
only  certain  types  of  groups  to  engage  in 
sales  would  disenfranchise  individuals 
and  unincorporated  groups  completely. 
Other  organizations  not  qualified  by 
circumstance  or  choice  for  tax-exempt 
status,  such  as  for-profit  corporations 
and  labor  unions,  would  be  likewise 
excluded.  More  generally,  such  an 
approach  would  rest  access  to  park  land 


for  sales  upon  the  manner  in  which  a 
group  seeks  to  organize  itself  legally. 
Such  a  matter  ought  not  be  of  central 
concern  to  the  NPS. 

The  adverse  impacts  upon  park  land 
are  the  same,  irrespective  of  the  nature 
of  the  demonstrator/vendor's  tax  status. 
In  short,  the  NPS  believes  it  would  be 
unreasonable  to  require  citizens 
concerned  about  current  issues  to 
incorporate  and  gain  tax-exempt  status 
in  order  to  engage  in  demonstration/ 
sales  activities  within  the  parks.  Such  a 
requirement  is  unrelated  to  the 
protection  of  park  resources  and  would 
unreasonably  discriminate  against  a 
wide  range  of  individuals  and  groups. 
Moreover,  a  large  number  of  the 
demonstrator/vendors  currently  using 
park  land  for  T-shirt  sales  activities  are 
in  fact  tax-exempt  organizations. 
Despite  their  tax  status,  the  impact  on 
the  park  is  unacceptable. 

b.  Limiting  T-shtrt  sales  to  very  short- 
term  demonstrations.  The  ACLU 
commented  that  "persons  applying  for 
permits  for  short-term  demonstrations 
[should]  be  given  permission  to  sell 
demonstration-related  communicative 
materials  from  portable  card  tables  that, 
as  in  the  past,  will  'le(ave]  with  the 
demonstrators.'  "  The  NPS's  experience 
is  that  this  type  of  restriction,  while 
conceptually  attractive,  is  practically 
impossible  to  implement.  The  majority 
of  groups  and  individuals  selling  T- 
shirts  as  a  part  of  their  activity  seek  to 
do  so  for  long  periods  of  time.  The  NPS 
has  found,  on  several  occasions,  the 
same  group  signing  up  under  different 
names  and  individual  sponsors  for 
successive  weeks.  This  "gaming"  of  the 
permit  system  results  in  a  long-term 
demonstration  by  successive  short-term 
individuals  or  causes. 

The  NPS  does  not  believe  it  may 
reasonably  or  practically  limit  a  group 
or  individual  to  demonstrations  lasting 
only  one  week  or  day  or  so  per  year.  By 
regulation,  applications  to  use  park  land 
are  generally  limited  to  21 -day 
increments.  They  may  be  extended  for 
additional  21-day  increments,  subject 
only  to  being  "bumped"  if  another 
applicant  submits  an  application  for  the 
same  park  site  and  the  park  area  does 
not  reasonably  permit  multiple 
occupancy.  If  the  park  site  does  not 
permit  multiple  occupancy,  the  NPS  is 
obligated  to  propose  an  alternative  park 
site  for  the  use  of  the  second  applicant. 
36  CFR  7.96(g)(4)(iii)(A). 

This  system  is  grounded  in  the  NPS's 
belief  that,  in  general,  if  park  land  is  not 
being  utilized  for  an  ongoing  activity,  it 
is  available  to  groups  for  First 
Amendment  conduct.  To  turn  down  a 
group  because  they  have  exhausted  their 
"allotted"  days  of  speech  would  fly  in 


the  face  of  that  principle.  Moreover,  the 
NPS  has  neither  the  expertise  nor  the 
manpc  a/bt  to  develop  the  investigative 
and  enforcement  staff  to  avoid  the 
inevitable  "gaming"  that  would  result  as 
groups  and  individuals  tried  to  obtain 
access  for  additional  days  and  sites. 

c.  Adopting  standards  for  the 
message's  relationship  to  the 
merchandise  being  sold.  Some 
commenters  suggested  that  the  NPS 
impose  "merchandise  standards"  to 
ensure,  in  the  words  of  one  commenter, 
that  T-shirts  being  sold  contain  "a 
religious,  philosophical,  political,  or 
ideological  message  that  is  inextricably 
intertwined  with  the  Permittee's 
nonprofit  purposes  and  activities."  This 
commenter  continued: 

Many  vendors  sell  purely  commercial  or 
souvenir  T-shirts  that  do  not  contain  any 
message  whatsoever.  Other  vendors  take  an 
otherwise  commercial  or  souvenir  T-shirt, 
stamp  a  small  logo  on  it,  or  the  phrase 
Washington,  DC,  and  sell  that  item,  although 
the  message  is  barely  visible  and/or  lacks 
intellectual  content  *   *   *. 

Except  where  a  court  order  (now  on 
appeal)  has  prohibited  it  from  doing  so 
on  the  Mall  near  the  National  Air  and 
Space  Museum,  the  NPS  has  for  many 
years  prohibited  demonstrator/ 
permittees  from  selling  T-shirts  that  lack 
any  message  related  to  the  permittee's 
cause  or  activity.  It  monitors 
demonstration/sales  sites  to  ensure 
compliance.  If  warnings  to  violators  are 
not  immediately  heeded,  citation  and 
revocation  of  the  permit  occur.  Between 
July  6,  1994  and  August  13, 1994,  for 
example,  the  U.S.  Park  Police  revoked 
twelve  permits  for  violating  the 
requirement  that  T-shirts  have  a 
message  related  to  the  permittee's  cause. 
Even  with  this  limitation,  sales 
activities  have  continued  to  proliferate 
to  the  detriment  of  the  parks  and  the 
visitors'  experience  within  the  parks. 
The  limitation  itself  raises  troublesome 
questions;  e.g.,  should  the  NPS  set 
standards  as  to  how  large  or  permanent 
or  sophisticated  the  message  on  the  T- 
shirt  must  be?  How  direct  must  be  its 
relationship  with  the  cause  being 
demonstrated  for?  How  strongly  must 
participants  hold  their  views? 

Many  T-shirts  being  sold  on  park  land 
by  permittees  appear  identical  to  the  T- 
shirts  sold  by  EHstrict  of  Columbia  street 
vendors,  except  for  the  presence  of  an 
added  message.  The  message  often 
consists  of  something  as  cryptic  as 
"Preserve  our  Natural  Environment"  or 
"DC  Statehood."  The  comment  fi-om  the 
Smithsonian  Institution  notes  that: 

[A]  vendor  of  wildlife  T-shirts  from  a 
folding  table  was  the  only  visible 
'demonstration'  engaged  in  by  an  alleged 
environmental  group.  Other  than  the  name  of 


the  group  in  small  letters  on  the  T-shirt 
depicting  wild  animals,  the  salesman  knew 
nothing  about  the  group  or  its  activities  and 
was  unable  and/or  unwilling  to  discuss  with 
a  visitor  whether  the  proceeds  of  the  T-shirt 
sales  were  being  dedicated  to  a  non-profit 
purpose. 

In  describing  demonstration/sales 
activities  on  the  Mall,  the  Washington 
Post  on  July  6.  1994.  reported: 

The  guise  of  a  demonstration  at  some  of  the 
new  stands  is  pretty  thin.  Vendors  have  used 
a  rubber  stamp  to  mark  souvenir  T-shirts  and 
sweat  shirts  with  "D.C  Statehood"  or  "Save 
the  Environment." 

Among  those  selling  shirts  marked  with  an 
inked  stamp  this  week  was  Merlyn  Eda.  of 
Fort  Washington.  She  sat  beneath  a  sign  that 
advocated  statehood  for  the  District,  and  her 
permit  said  she  was  demonstrating  for 
making  the  District  a  state,  but  she  said  she 
wasn't  much  interested  in  the  issue. 

"It's  a  reason  to  be  out  here,"  she  said  as 
she  straightened  stacks  of  shirts  showing  the 
Capitol.  "I'd  like  a  better  cause,  and  I'm 
thinking  about  one." 

Susan  Griffin,  chairwoman  of  the  D.C. 
Statehood  Party,  said  neither  the  party  nor 
the  Citizens  for  a  New  Columbia  have 
sanctioned  the  sale  of  T-shirts  to  promote 
their  cause. 

A  man  who  would  only  identify  himself  as 
Isac  was  selling  T-shirts  with  pictures  of  the 
monuments  and  the  stamp>ed  message  for  the 
environment. 

He  said  that  he  didn't  know  anything  about 
environmental  issues  and  he  was  working  as 
a  salesman  on  the  Mall  eight  hours  a  day  in 
exchange  for  free  room  and  board. 

The  number  of  vendors  setting  up  stands 
in  close  proximity  of  each  other  has  set  off 
a  price  war  along  the  walkway  on  the  Mall 
where  seven  sellers,  most  with  identical 
designs,  vie  for  customers. 

Christopher  Sullivan,  a  volunteer  for  Earth 
Friends,  Inc.  said  his  group  initiated  the 
price  reductions  because  it  is  concerned  not 
about  making  money  but  about  promoting 
environmental  awareness. 

"It  looks  like  hell  around  here,"  Sullivan 
said.  "I  feel  my  rights  as  a  legitimate 
demonstrator  have  been  violated  because  of 
these  other  stands." 

As  this  comment  suggests,  many 
customers  of  T-shirt  vendors  may  be 
deceived  as  to  whether  they  are 
genuinely  supporting  a  "cause"  by  their 
purchase.  One  permittee,  purporting  to 
"educate  the  general  pubUc  about  the 
importance  of  environmental 
protection,"  has  sold  T-shirts  which 
depict  a  cow  jumping  over  the  Capitol 
and  which  bear  a  "First  Amendment 
message."  ink-stamped  and  barely 
discernible  (and  in  at  least  one  case 
upside  down):  "PRESERVE  NATIONAL 
PARKS  Earth  Friends."  Two  other 
permittees  have  sold  identical  cow  T 
shirts,  although  with  different  "First 
Amendment  messages":  one  an  ink- 
stamped  "DC  FOR  STATEHOOD. 
WASHINGTON  DC,"  another  with 


"PRESERVE  THE  NATURAL 
ENVIRONMENT."  A  demonstrator/ 
vendor  was  overheard  advising  one  park 
visitor  not  to  be  concerned  with  the 
"message,"  because  the  ink  stamp 
would  "wash  out  in  the  first  washing." 

Since  the  Washington  Post  article 
appeared,  the  NPS  has  noticed  that 
most,  but  not  all,  of  the  "First 
Amendment  messages"  are  no  longer 
ink-stamped,  but  silk-screened.  Though 
many  of  these  message  activities  lack 
sophistication,  verve  or  impact,  the  NPS 
is  rightly  extremely  imcomfortable 
basing  its  decisions  regarding  access  to 
park  land  upon  the  quality  or  sincerity 
of  a  person's  message  or  belief.  Once  the 
NPS  has  satisfied  itself  that  there  is 
some  nexus  between  the  cause  and  the 
message,  it  has  felt  that  no  further 
inquiry  is  legitimate  or  warranted.  In  the 
circumstances,  enforcement  of  this 
requirement  has  not  lessened  the 
negative  impacts  from  those  sales 
activities  significantly,  if  at  all.  In  these 
circumstances,  the  NPS  has  concluded 
that  the  best  solution  is  to  steer  clear  of 
these  delicate  questions  of  regulating 
the  message,  by  instead  going  at  the 
heart  of  the  commercialization  issue, 
which  is  T-shirt  sales. 

d.  Restricting  structures  and  other 
sales  facilities.  Some  commenters 
advocated  restricting  the  structures  from 
which  permittees  sell  their  items.  One 
suggested  that  trailers  and  "ostentatious 
booths"  be  banned,  that  only  booths 
which  could  be  set  up  within  twenty 
minutes  be  allowed,  and  that  they  be 
removed  after  7  p.m.  except  for 
important  Federal  holidays.  The  ACLU 
commented  that  it  could  "see  no  reason 
to  prohibit  the  sale  of  communicative 
materials  when  it  is  done  without  the 
aid  of  stands  or  structures."  It  suggested 
that,  "since  the  perceived  problem 
arises  from  the  use  of  long-term,  semi- 
permanent structures,  we  believe  such 
structures  are  the  appropriate  focus  of 
regulation,"  including  "their  number, 
size,  location,  appearance,  and  duration 
of  placement." 

"The  attorney  representing  nonprofit 
organizations  likewise  suggested  that 
the  NTS  impose  signage  restrictions, 
with  merchandise  being  displayed  on 
table  tops  only  in  a  neat  and  orderly 
fashion,  not  exceeding  two  feet  in 
height.  He  also  suggested  that 
imibrellas,  chairs,  and  other  decorative 
devices  employed  to  amplify  the 
presentation  of  the  permittee's  message 
be  permitted  only  in  connection  with 
the  sale  of  message-bearing 
merchandise,  that  structures,  such  as 
merchandise  display  racks,  be 
prohibited  and  that  all  other  materials, 
such  as  inventory,  storage  boxes, 
transport  devices,  and  the  like,  be 
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required  to  be  stored  underneath  the 
table. 

The  NFS  has  seriously  considered 
these  suggestions.  As  the  ACLU  noted, 
the  MPS  is  quite  familiar  with  the 
regulation  of  structures.  In  the  National 
Capital  Region,  for  example,  the  Service 
has  found  it  necessary  to  ban  structures 
from  Lafayette  Park  and  the  White 
House  sidewalk  in  order  to  address 
security  and  aesthetic  concerns. 

Based  on  its  years  of  experience  in 
managing  the  Federal  park  land  and 
dealing  with  a  full  range  of  sales 
activities,  the  NFS  does  not  believe  that 
size  or  structure  restrictions  adequately 
address  the  problems  caused  by  T-shirt 
sales  activities  on  park  land.  As 
explained  further  below,  the  NFS 
already  regulates  the  size  of  sales  areas 
permitted  to  each  permittee.  The 
problems  of  commercialization  and 
attendant  adverse  impacts  are  caused  by 
the  T-shirt  sales  themselves  and  the 
sheer  number  of  demonstration/vendors 
interested  in  engaging  in  such  sales 
activities.  Moreover,  an  outright  ban  on 
structures  for  sales  activities  would 
likely  create  a  mobile  and  potentially 
even  more  intrusive  commercialization 
of  park  land  and  degradation  of  the 
visitor  experience.  In  short,  seeking  to 
control  the  size  of  structures  and  area  to 
be  used  by  each  permittee  would  not 
directly  address  the  commercialization 
and  attendant  adverse  impacts. 

The  NFS  has  long  required 
demonstration  vendors  to  conform  to 
restrictions  on  site  dimensions.  Near  the 
Vietnam  Veterans  Memorial,  the  NFS 
has  restricted  vendors  to  sites  6  feet  by 
15  feet.  This  area  permits  the  storage  of 
substemtial  amounts  of  written  materials 
on  site.  If  additional  written  material  is 
needed,  it  can  be  brought  to  the  site  as 
needed.  Further,  this  size  both 
maximizes  the  numbers  of  sites  as  well 
as  allows  each  permittee  sufficient 
space  to  present  his  or  her  message  to 
the  visiting  public.  In  response  to  the 
dramatic  increase  of  demonstration  T- 
shirt  sales  activities  on  Washington's 
Monumental  Core,  the  NFS  has 
established  the  same  size  dimensions 
for  sales  sites  in  that  area  as  well. 

These  restrictions  alone  have  not 
proven  adequate  to  address  the 
problems  sought  to  be  ameliorated  by 
this  regulation.  However,  the  NFS  has 
decided  that  the  site  dimension 
standard  is  important  and  ought  to  be 
included  in  the  regulation.  A  restriction 
on  the  size  of  structures  within  such 
sales  sites  is  also  adopted.  Accordingly, 
the  final  regulation  incorporates 
permissible  dimensions  of  sales  sites, 
stands  and  structures  used  in  sales. 
Specifically,  the  final  regulation  limits 
sales  sites  to  dimensions  of  6  feet  wide 


by  15  feet  long  by  6  feet  high.  Within 
a  site,  tables  will  be  limited  to  one  per 
site,  no  larger  than  2V2  feet  by  8  feet  or 
4  feet  by  4  feet. 

The  NFS  reviewed  the  demonstration 
sales  sites  currently  under  permit. 
Demonstration/sales  stands  and 
structures  generally  consist  of  tables 
with  dimensions  of  2  V2  feet  by  8  feet  or. 
less  frequently,  dimensions  of  4  feet  by 
4  feet.  Both  sizes  have  fully  afforded 
permittees  the  ability  to  present  their 
message  as  well  as  display  their 
materials.  The  tables  and  associated 
sales  activities  were  generally  able  to  be 
fully  accommodated  within  dimensions 
of  6  feet  by  15  feet.  In  fact,  the  NFS  has 
been  imposing  the  particular  sales  site 
hmitation  since  September  1994. 
The  NFS  beUeves  that  a  height 
restriction  on  tables  and  their 
appendages  is  also  warranted.  It  has 
determined  that  a  height  restriction  of  6 
feet  on  sales  sites  will  allow  groups  to 
display  and  sell  printed  materials  while 
reducing  the  commercial  atmosphere  on 
park  land. 

e.  Zoning  the  park  land  to  set  aside 
particular  areas  for  sale  activities.  Some 
commenters  suggested  that  the  NFS 
permit  T-shirt  sales  only  in  certain  park 
areas,  preferably  located  away  from  the 
historic  monuments  and  memorials. 
One  commenter  suggested  that  the  NFS 
should  design  and  construct  a  limited 
number  of  lightweight  portable  booths 
"in  the  vicinity  of  the  Memorial,  but  out 
of  the  main  flow  of  the  tourist  traffic." 

Its  extensive  experience  in 
administering  permits  has  convinced 
the  NFS  that  it  could  not  designate  an 
adequate  amount  of  park  land  to  handle 
the  number  of  applicants  who  have  been 
and  wall  likely  seek  to  engage  in  T-shirt 
sales  activities  without  creating  the 
same  adverse  impacts  now  being  felt. 
On  park  land  adjacent  to  the  Vietnam 
Veterans  Memorial,  for  example,  the 
NFS  has  been  unsuccessful  in  limiting 
fixed  portions  of  park  land  for 
demonstration/vendors.  Each  of  the 
applicants,  whose  numbers  are  steadily 
increasing,  demands  access  to  park 
visitors  near  the  Memorial.  With 
existing  sites  already  under  permit,  the 
NFS  has  been  forced  to  permit  the 
additional  applicants  to  use  other 
available  park  land. 

Demonstration  activities  near  the 
Vietnam  Veterans  Memorial  are 
typically  limited  to  issues  related  to  the 
war  and  its  casualties.  The  remainder  of 
the  Monumental  Core,  including  the 
Mall,  has  been  described  as  "the 
Nation's  front  yard,"  and  as  such  has 
traditionally  been  the  focal  point  of 
demonstrations  on  a  full  range  of  issues 
and  causes — both  domestic  and 
international.  Having  been  unsuccessful 


in  designating  limited  areas  around  the 
Vietnam  Veterans  Memorial  for 
demonstration/vendor  activities,  the 
NFS  does  not  believe  it  possible  to 
designate  limited  areas  within  the 
Monumental  Core. 

The  statistics  bear  out  this  conclusion. 
In  November  1994,  for  example, 
notwithstanding  cold  weather  and  a 
decrease  in  park  visitors,  the  NFS  had 
to  designate  260  sites  in  the 
Monumental  Core,  along  with  23  sites 
near  the  Vietnam  Veterans  Memorial,  to 
accommodate  those  who  sought 
demonstration/sales  permits.  With  the 
advent  of  better  weather  and  an  increase 
in  park  visitors,  the  NFS  expects  many 
more  applications  this  spring.  In  fact, 
through  March  8,  1995,  the  National 
Capital  Region  received  3,092 
applications  for  demonstrations  and 
special  events.  Ninety  percent  (90%)  of 
these  seek  permission  to  ve^d  T-shirts 
in  the  Monumental  Core  ar^.  By  way  of 
comparison,  during  this  sar^e  period  in 
1994.  the  Region  received  2.aB4 
demonstration  and  special  evmt  permit 
requests,  an  increase  of  over  200 
applications.  ' 

"The  proliferation  of  T-shirt  sales 
among  demonstrator/vendors  has  led 
the  NFS  to  conclude  that  it  would  be 
impossible  to  reasonably  accommodate 
the  demand  for  demonstration/ sales  of 
T-shirts  within  any  limited  "sales 
zones."  If  a  zoning  system  were 
attempted,  either  the  NFS  would  have  to 
devise  some  method  or  standards  to 
choose  among  applicants  or  designate 
ever-expanding  sales  zones. 
Furthermore,  the  current  first-come, 
first-served  system  would  not  likely 
result  in  a  fair  distribution  of  very 
scarce  sites  and  would  require  a  much 
more  intensely  managed  system. 

As  noted  earlier,  applications  for  21- 
day  T-shirt  demonstration/sales  permits 
are  now  routinely  being  submitted  a  full 
year  in  advance  and  are  ever-growing  in 
number.  If  "sales  zones"  were  so  limited 
as  to  reduce  the  adverse  impacts  on 
National  Capital  Farks  to  more 
acceptable  levels,  only  a  very  limited 
number  of  applicants  would  be  able  to 
engage  in  such  sales  activities.  In  these 
circumstances,  the  NFS  believes  that 
allowing  all  applicants  to  engage  in 
demonstration/sales  activities  that  do 
not  involve  T-shirt  sales  ultimately 
imposes  less  restriction  on  free 
expression,  as  well  as  being  fairer  and 
better  for  the  National  Capital  Farks  and 
their  visitors,  than  to  allow  a  small 
number  of  applicants  to  engage  in  T- 
shirt  sales  on  limited  amounts  of 
designated  park  land. 

The  NFS  is  mindful  that  it  has  not 
fared  well  in  the  courts  in  imposing 
numerical  restrictions  on  demonstrators. 
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In  A  Quaker  Action  Group  v.  Morton, 
516  F.2d  717  (D.C.  Qr.  1975).  for 
example,  the  court  struck  down  the 
NFS's  attempt  to  limit  a  demonstration 
in  the  seven-acre  Lafayette  Park,  a  small 
fraction  of  the  acreage  of  the 
Monumental  Core,  to  500  people.  The 
court  found  it  had  a  carrying  capacity 
allowing  up  to  50.000  people  to  engage 
in  demonstrations  at  any  one  time. 

More  importantly,  the  NPS  believes 
that  a  "sales  zones"  scheme  would  not 
satisfactorily  control  the  adverse  impact 
on  the  parks.  The  NFS's  experience  at 
the  Vietnam  Veterans  Memorial  shows 
that,  even  when  sales  are  confined  to  a 
designated  area,  unacceptable  impacts 
on  park  values  result. 

Defining  the  precise  location  of  park 
areas  to  be  set  aside  for  such  activity 
would  also  be  difficult.  Permittees 
engaging  in  demonstration/sales 
activities  do  not  congregate  at  any  single 
locale,  but  spread  out  to  locations 
adjacent  to  popular  park  features  to 
maximize  their  visitor  exposure.  The 
NFS  would  continue  to  be  faced  with 
requests  for  designated  sales  zones 
adjacent  to  most,  if  not  all,  of  the 
monuments,  memorials,  and  museums. 

Even  with  the  creation  of  even  a 
modest  number  of  zones  scattered 
throughout  areas  of  the  National  Mall, 
the  NPS  and  the  nation  would 
effectively  lose  those  areas  completely 
and  permanently  to  commercial 
activities.  The  experience  of  the  last 
year  or  so  suggests  that  competition  for 
those  limited  zones  would  be  intense. 
The  zones  would  fikely  be  occupied  365 
days  a  year,  effectively  removing  them 
from  park  use.  Not  only  would 
perpetual  "mini-bazaars"  be  created,  but 
the  physical  impact  would  create  scars 
that  would  not  heal. 

For  all  of  these  reasons,  based  on  its 
experience  in  managing  the  Federal 
park  land  and  dealing  with  a  full  range 
of  sales  activities,  the  NPS  does  not 
believe  that  the  designation  of  sales 
zones  is  a  viable  or  adequate  alternative. 

D.  T-Shirt  Sales  and  the  Activities  of  the 
Authorized  Concessioner  for  the 
National  Mall 

The  NFS's  concessioner  for  the 
National  Mall  commented  in  support  of 
the  proposed  regulation,  stating  that 
"the  large  number  of  commercial 
vendors  operating  on  the  National  Mall 
*   *   *  are  disrupting  the  historical, 
aesthetic,  and  traditional  values  of  our 
National  Capital  parks."  The  comment 
also  advised  that  the  concessioner  was 
experiencing  an  adverse  economic 
impact  in  lost  sales  due  to 
demonstrator/vendors.  Some  of  the 
concessioner's  employees  also 
submitted  comments  expressing 


concern  that  sales  by  demonstrator/ 
vendors  could  threaten  their  jobs. 

While  the  NPS  agrees  with  the 
concessioner  about  the  adverse  aesthetic 
impact  caused  by  sales  on  Federal  park 
land,  the  alleged  adverse  financial 
impact  on  the  concessioner  and  its 
employees  has  played  no  role  in  the 
NFS's  decision  on  the  sales  regulation. 

Two  comments  opposed  to  me 
proposed  rule  described  the  activities  of 
the  NPS's  concessioner  on  the  National 
Mall  as  an  "unsightly,  inappropriate, 
and  unwelcomed  [sic]  commercial 
intrusion."  and  concluded  that  "any 
commercialization  of  the  Mall  that  has 
occurred  is  as  much  attributable  to  the 
NPS  as  to  any  specific  First  Amendment 
activity."  One  of  these  commenters 
stated: 

I  personally  observed  dozens  of  licensed 
mobile  ice  cream  and  popcorn  vendors  on  all 
parts  of  the  Mall.  In  one  particular  instance. 
Earth  Friends  was  ordered  to  move  its 
location  across  from  the  Museum  of  Natural 
History  [because]  their  presence  at  that 
location  was  purportedly  causing  pedestrian 
traffic  congestion.  Yet,  the  same  location  was 
quickly  occupied  by  an  ice  cream  vendor  that 
attracts  twice  as  many  people  as  did  Earth 
Friend's  T-shirt  sales. 

Additionally,  I  note  that  the  Park  Service 
maintains  (or  authorizes)  two  piermanent 
refreshment  stands  on  the  Mall  that  sell  a 
variety  of  products,  including  beer,  and 
several  souvenir  booths  that  sell  film,  maps, 
books,  and  other  souvenir  products.  In 
addition  to  the  merry-go-round,  I  observed 
permanent,  unsightly  refreshment  stands 
directly  in  front  of  the  Air  and  Space 
Museum,  the  American  History  Museum,  and 
the  Natural  History  Museum.  These 
refreshment  facilities  attracted  far  greater 
crowds,  and  pedestrian  congestion,  than  any 
of  the  T-shirt  operations  that  I  observed. 

This  description  is  incomplete  and 
partially  incorrect.  Most  of  the  vendors 
mentioned  are  not  on  park  land.  Rather, 
they  are  located  on  the  grounds  of  the 
Smithsonian  Institution  or  on  streets 
under  the  jurisdiction  of  the  District  of 
Columbia.  The  NPS  has  not  licensed 
popcorn  vendors  on  the  Mall. 

The  NPS  regulates  concession 
activities  on  park  land  with  a  principal 
objective  of  precluding  unwarranted 
commercialization  and  adverse  impacts 
on  park  land.  The  relevant  guidance 
from  Congress,  the  Concessions  Policy 
Act  of  1965,  16  U.S.C.  20.  is: 

[TJhat  the  preservation  of  park  values 
requires  that  such  public  accommodations, 
facilities,  and  services  as  have  to  be  provided 
within  those  areas  should  be  provided  only 
under  carefully  controlled  safeguards  against 
unregulated  and  indiscriminate  use,  so  that 
heavy  visitation  will  not  unduly  impair  these 
values  and  so  that  development  of  such 
facilities  can  best  be  limited  to  locations 
where  the  least  damage  to  park  values  will 
be  caused.  It  is  the  policy  of  the  Congress  that 


such  development  shall  be  limited  to  those 
that  are  necessary  and  appropriate  for  public 
use  and  enjoyment  of  the  national  park  area 
in  which  they  are  located  and  that  are 
consistent  to  the  highest  practicable  degree 
with  the  preservation  and  conservation  of  the 
areas. 

Consistent  with  this  mandate,  the 
NPS  maintains  concession  activity  on 
the  federal  park  land  of  the  National 
Capital  Region  under  carefully  designed 
safeguards.  Concessions  are  limited  only 
to  those  facilities  and  services  necessary 
and  appropriate  for  the  convenience  of 
the  public.  They  are  carefully  designed, 
sited,  and  otherwise  controlled  so  as  to 
cause  the  least  damage  to  park  values 
and  the  park  experience. 

To  serve  the  millions  of  visitors  to 
park  land  between  the  Lincoln 
Memorial  and  the  east  end  of  the 
National  Mall,  the  NPS's  concessioner 
operates  nine  food  and  five  retail 
operations  from  fixed  locations.  During 
the  peak  visitation  period,  from  April 
through  September,  these  fixed  facilities 
are  supplemented  by  fourteen  ice  cream 
carts  that  operate  on  the  National  Mall. 
The  temporary  and  fixed  facilities  were 
designed  to  be  the  minimum  size  and 
number  needed  to  serve  only  the 
immediate  needs  of  the  park  visitors 
already  drawn  to  the  area.  They  are 
carefully  located  in  areas  capable  of 
withstanding  the  attendant  impact; 
many  are  confined  within  buildings. 
The  NPS  regularly  inspects  them  to 
maintain  requisite  standards  of  physical 
appearance  and  operations.  The  NFS 
also  controls  the  nature,  type,  quality, 
and  price  of  items  offered  for  sale  by  the 
concessioner  to  the  park  visitor.  It 
routinely  evaluates  the  concessioner's 
quality  of  services,  requires  insurance 
and  indemnification,  charges  a  franchise 
fee,  and  annually  reviews  its  financial 
records.  None  of  these  controls  has  ever 
been  applied  to  demonstration/vendors, 
and  the  NPS  befieves  at  least  some,  if 
not  all,  would  be  inappropriate  to 
impose  on  persons  or  groups  expressing 
First  Amendment  rights. 

While  some  commenters  compared 
concessions  accommodations  with 
demonstration/ sales  booths,  none 
suggested  that  the  NPS  impose  on 
permittees  the  same  conditions  it  has 
imposed  on  its  concessioner.  In  any 
event,  for  the  reasons  expressed  earlier, 
the  NPS  believes  that  it  would  be  a  very 
deUcate  matter  at  best,  and  more  likely 
inappropriate,  for  it  to  try  to  impose 
such  conditions  on  the  exercise  of  free 
expression  attendant  to  demonstration/ 
vendors.  More  broadly,  comparing  the 
purpose  and  regulation  of  concessions 
designed  to  meet  the  needs  of  park 
visitors  with  sales  activities  associated 
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with  demonstrations  is  like  comparing 
apples  and  oranges. 

The  NPS  concedes  that  it  sometimes 
encounters  unauthorized  food  and  ice 
cream  vendors  on  the  Mall.  It  devotes 
considerable  enforcement  efforts  against 
such  illegal  activities.  It  regularly 
monitors  park  land  for  unauthorized 
vendors,  and  when  it  detects  them,  it 
either  warns  them  or  cites  them  and 
orders  them  to  leave  park  land 
immediately.  Between  July  6, 1994  and 
August  13,  1994,  for  example,  the  U.S. 
Park  Police  issued  seventeen  citations 
against  unauthorized  food  or  beverage 
vendors  found  on  the  Mall. 

The  proliferation  of  demonstration/ 
vendors  of  T-shirts  in  the  last  few  years 
has  complicated  this  enforcement 
problem  significantly.  As  the 
Smithsonian  Institution  comment  noted: 

|M|any  illegal  (that  is.  non-pennit-holding] 
vendors,  encouraged  by  potential  profits  and 
perhaps  hoping  to  get  lost  among  the 
increased  number  of  vendors  on  the  Mall,  are 
joining  their  pwrmit  holding  counterparts  in 
increasing  numbers.  We  have  seen  many 
more  illegal  ice  cream  and  food  vendors, 
vendors  of  key  chains,  hats,  umbrellas,  and 
even  a  photographer  who  takes  visitor 
pictures  with  cardboard  cut-outs  of 
celebrities  on  parkland. 

The  NPS  remains  committed  to 
ehminating  illegal  vendors  as  well  as 
addressing  the  unacceptable  impacts  by 
the  demonstrator/vendors. 

E.  Other  Matters  Addressed  in  the  Final 
Regulation 

In  its  comments,  the  Smithsonian 
Institution  expressed  concern  that  the 
language  of  the  proposed  sales 
regulation  might  create  some 
misunderstanding  as  to  what  would  be 
allowed  to  be  sold  on  park  land,  with 
or  without  a  permit.  The  NPS  obviously 
desires  to  prevent  any  such 
misunderstandings,  and  therefore 
reaffirms  its  intention  that  only  books, 
newspapers,  leaflets,  pamphlets,  buttons 
and  bumper  stickers  may  be  sold  under 
the  revised  sales  regulations.  Attempts 
to  offer  or  sell  items,  whether  directly  or 
by  the  use  of  an  artifice,  other  than 
books,  newspapers,  leaflets,  pamphlets, 
buttons  and  bumper  stickers  on  park 
land  are  prohibited.  For  example, 
restricted  merchandise  cannot  be  "given 
away"  and  a  "donation  accepted"  or 
one  item  "given  away"  in  return  for  the 
purchase  of  another  item;  such 
transactions  amount  to  sales:  To  prevent 
any  misunderstanding,  the  NPS  has 
changed  the  language  that  appeared  in 
the  proposed  sales  regulation. 

Fmaliy.  in  the  draft  regulations,  the 
NPS  had  proposed  to  make  two  minor 
numbering  corrections  in  36  CFR 
7.96(k)(3){vii).  (ix)  due  to  the 


redesignation  of  paragraph  (k)  (57  FR 
4574).  Pursuant  to  Public  Law  103-279. 
the  NPS  no  longer  has  operating 
responsibilities  for  the  John  F.  Kennedy 
Center  for  the  Performing  Arts.  As  a 
result,  the  minor  numbering  corrections 
suggested  in  the  proposed  rule  are  no 
longer  necessary.  Instead,  the  final  rule 
removes  reference  to  the  Center  by 
eliminaUng  36  CFR  7.96(k)(3). 

3.  Summary/Conclusion 

For  all  of  the  foregoing  reasons,  the 
NPS  believes  that  the  display  and 
hawking  of  T-shirts,  clothing  and 
similar  items  in  connection  with 
authorized  demonstrations  has  had  an 
unacceptable  impact  on  the  National 
Capital  Parks  and  the  visitor  experience. 
Its  extensive  experience  in  monitoring 
sales  activities  permitted  under  the 
current  sales  enforcement  guideline  has 
led  the  NPS  to  the  firm  conclusion  that 
those  activities  have  brought  discordant 
and  excessive  commercialism  to  federal 
park  land.  Such  sales  have  degraded 
aesthetic  values,  visitor  circulation  and 
contemplation,  interpretive  programs 
and  historic  scenes  and  have  inhibited 
the  conservation  of  park  property.  It  also 
believes  that  no  reasonable  alternative  is 
available  to  the  action  here  announced. 
Therefore,  the  NPS  believes  it  is 
necessary  to  rescind  the  enforcement 
guideline  and  to  amend  the  sales 
regulation  to  limit  permissible  sales  to 
books,  newspapers,  leaflets,  pamphlets, 
buttons  and  bumper  stickers. 

In  the  considered  judgment  of  the 
NPS.  other  measures  have  been  found 
inadequate  to  the  problem  and  do  not 
provide  a  satisfactory  level  of  protection 
for  park  value  resources  in  the  areas. 
When  such  sales  activities  have  so 
negatively  impacted  park  land  and  the 
park  visitor,  by  turning  the  National 
Mall,  the  "Nation's  front  yard."  into  a 
flea  market,  the  NPS  believes  it  is 
obligated  to  abate  the  problems  caused 
by  such  sales  activities. 

The  NPS  believes  that  limiting  sales 
activities  to  newspapers,  leafiets, 
pamphlets,  books,  buttons  and  bumper 
stickers  is  a  reasonable  time,  place,  and 
manner  restriction.  The  restriction  is 
clearly  content-neutral  in  that  it  applies 
irrespective  of  the  nature  of  the  message 
presented.  It  leaves  open  ample 
alternative  channels  for  commimication 
of  the  information.  It  also  preserves  the 
integrity  of  park  resources  and  provides 
for  the  public  enjoyment  of  our  national 
parks  while  leaving  park  resources 
unimpaired  for  future  generations.  As 
such,  it  constitutes  a  restriction  which 
is  "narrowly  tailored  to  serve  a 
significant  government  interest." 


Drafting  Information 

The  following  persons  particip>ated  in 
the  writing  of  this  rule:  John  D.  Leshy, 
Solicitor.  Richard  G.  Robbins  and 
Randolph  J.  Myers.  Office  of  the 
Solicitor,  U.S.  E>epartment  of  the 
Interior. 

Compliance  with  Other  Laws 

This  rule  was  reviewed  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  USC  601  et  seq.) 
because  general  sales  are  already 
prohibited  in  this  area,  and  individuals 
and  groups  seeking  to  sell  as  a  part  of 
a  demonstration  or  special  event  are  free 
to  sell  prohibited  merchandise  on 
adjacent  non  NPS  lands. 

The  NPS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  incompatible  uses  that 
compromise  the  nature  and  character  of 
the  eu^a  or  causing  physical  dfmiage  to 
it; 

(c)  Confiict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  and  in 
accord  with  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
by  Departmental  guidelines  in  516  DM 
6  (49  FR  21438),  neither  an 
Environmental  Assessment  (EA)  nor  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared. 

This  final  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Memagement  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  NPS  has  reviewed  this  final  rule 
as  directed  by  Executive  Order  12630 
and  has  determined  that  the  regulation 
does  not  have  taking  implications. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  final  rule  meets  the 
applicable  standards  provided  in 
section  2(a)  and  2Cb)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks;  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 


PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.Q  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.96  is  amended  by  revising 
paragraph  (k)(2)  to  read  as  follows: 

i  7.96    National  Capital  Region  Parks. 

*  *         •         »         * 

(k)'  *  * 

(D*  *  • 

(2)  No  merchandise  may  be  sold 
during  the  conduct  of  special  events  or 
demonstrations  except  for  books, 
newspapers,  leaflets,  ptamphlets.  buttons 
and  bumper  stickers.  A  permit  is 
required  for  the  sale  or  distribution  of 
permitted  merchandise  when  done  wdth 
the  aid  of  a  stand  or  structure.  Such 
stand  or  structure  may  consist  of  one 
table  per  site,  which  may  be  no  larger 
than  2V2  feet  by  8  feet  or  4  feet  by  4  feet. 
The  dimensions  of  a  sales  site  may  not 
exceed  6  feet  wide  by  15  feet  long  by  6 
feet  high.  With  or  without  a  permit, 
such  sale  or  distribution  is  prohibited  in 
the  following  areas: 

*  •        •        •        • 

3.  Section  7.96  paragraph  (k)(3)  is 
removed. 

4.  Section  7.96  paragraph  (k)(4)  is 
redesignated  as  paragraph  (k)(3). 

Dated:  March  14.  1995. 

George  T.  Frampton,  Jr., 

Assistant  Secretary.  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-8599  Filed  4-6-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 

[FRL-5186-1] 

RIN2060-AE27 

Financial  Assurance  Effective  Date  for 
Owners  and  Operators  of  Municipal 
Solid  Waste  Landfill  Facilities 

agency:  Environmental  Protection 
Agency  [EPA). 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  amending  the  criteria  for 
Municipal  Sohd  Waste  Landfills 
(MSWLFs)  under  subtitle  D  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  42  U.S.C.  6921  et  seq..  by 
delaying  the  effective  date  of  the 


Financial  Assurance  Criteria  set  out  at 
40  CFR  part  258.  subpart  G,  until  April 
9, 1997.  The  extension  applies  to  any 
size  MSWLF,  including  remote,  very 
small  landfills  as  defined  at  40  CFR 
258.1(f)(1),  and  delays  the  compliance 
date  for  MSWLFs  by  two  years,  from 
April  9.  1995  until  April  9.  1997  (for 
remote,  very  small  landfills  by  18 
months,  fi-om  October  9,  1995  until 
April  9,  1997). 

EFFECTIVE  DATE:  The  amendments  in  this 
final  rule  are  effective  March  31,  1995. 
The  effective  date  of  subpart  G  of  part 
258  (§§  258.70  through  258.74)  which 
was  added  at  56  FR  51016  is  delayed 
imtil  April  9.  1997. 

ADDRESSES:  The  docket  for  this 
rulemaking  is  available  for  public 
inspection  at  Room  M-2616,  U.S.  EPA, 
401  M  Street  SW.,  Washington,  DC 
20460  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  holidays.  The 
docket  number  is  F-95-FADF-FFFFF. 
Call  (202)  260-9327  to  make  an 
appointment  vdth  the  docket  clerk.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA  Hotline  toil  free  at  (800)  424- 
9346  or^in  Washington,  D.C.  at  (703) 
412-9810,  &t)m  8:30  a.m.  to  7:30  p.m. 
EST.  Monday  through  Friday,  excluding 
hoUdays;  or  Nancy  Hunt,  Office  of  SoUd 
Waste  (5303W).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington,  DC  20460  at  (703)  308- 
8762. 

SUPPLEMENTARY  INFORMATION: 
Preamble  Outline 

I.  Authority. 

II.  Background. 

m.  Response  to  Comments  and  Analysis  of 
Issues. 

A.  Support  for  Extension. 

B.  Opposition  to  Extension. 

C.  Local  Governments. 

D.  RemoteA/ery  Small  Landfills. 

E.  Unfunded  Mandate. 

IV.  Effective  Date. 

V.  Economic  and  Regulatory  Impacts. 

A.  Executive  Order  12866. 

B.  Regulatory  Flexibility  Act. 
C  Paperwork  Reduction  Act. 

L  Authority 

These  amendments  to  Title  40.  part 
258,  of  the  Code  of  Federal  Regulations 
are  promulgated  under  the  authority  of 
sections  1008(a)(3),  2002(a),  4004(a), 
and  4010(c)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  42  U.S.C.  6907(a)(3), 
6912(a),  6944(a),  and  6949a(c). 

n.  Background 

The  Agency  proposed  revised  criteria 
for  municipal  solid  waste  landfills 


(MSWLFs),  including  financial 
assurance  requirements,  on  August  30, 
1988  (see  53  FR  33314).  The  purpose  of 
the  financial  assurance  requirements  is 
to  assure  that  adequate  funds  will  be 
readily  available  to  cover  the  costs  of 
closure,  post-closure  care,  and 
corrective  action  associated  with 
MSWLFs. 

In  the  August  30, 1988  proposal, 
rather  than  proposing  specific  financial 
assurance  mechanisms,  the  Agency 
proposed  a  financial  assurance 
performance  standard.  The  Agency 
solicited  pubbc  comment  on  this 
performance  standard  approach  and,  at 
the  same  time,  requested  comment  on 
whether  the  Agency  should  develop 
financial  test  mechanisms  for  use  by 
local  governments  and  corporations. 

In  response  to  comment,  the  Agency 
promulgated  several  specific  financial 
mechanisms  in  the  October  9,  1991  final 
rule  on  MSWLF  criteria  (56  FR  50978), 
in  addition  to  the  financial  assiuance 
performance  stfmdard  of  section  258.74, 
which  allows  approved  States  to  use 
any  State-approved  mechanism  that 
meets  that  performance  standard. 
Commenters  on  the  August  30,  1988 
proposal  also  supported  the 
development  of  financial  tests  for  local 
governments  and  for  corporations  to 
demonstrate  that  they  can  satisfy  the 
goals  of  financial  assurance  on  their 
own,  without  the  need  to  produce  a 
third-party  instrument  to  assure  that  the 
obligations  associated  with  their  landfill 
will  be  met.  The  Agency  agreed  with 
commenters  and  in  the  October  9,  1991 
preamble,  aimounced  its  intention  to 
develop  both  a  local  government  and 
corporate  financial  test  in  advance  of 
the  effective  date  of  the  financial 
assurance  provisions. 

The  Agency  has  delayed  the  effective 
date  of  the  financial  responsibility 
provisions  until  April  9.  1995  (see  58  FR 
51536)  in  order  to  provide  adequate 
time  to  promulgate  a  financial  test  for 
local  governments  and  another  for 
corporations  before  the  effective  date  of 
the  financial  assurance  provisions.  The 
delayed  effective  date  also  was  intended 
to  provide  owners  and  operators 
sufficient  time  to  determine  whether 
they  satisfy  the  applicable  financial  test 
criteria  for  all  of  the  obligations 
associated  with  their  facilities,  and  to 
obtain  a  guarantor  or  an  alternate 
instrument,  if  necessary.  The  Agency 
also  recognized  that  local  governments, 
in  particular,  require  notice  of  the 
requirements  in  order  to  plan  their 
budgets  for  the  upcoming  year. 
The  Agency  proposed  a  local 
government  financial  test  and  a 
corporate  financial  test  on  December  27, 
1993  (see  58  FR  68353)  and  October  12, 
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1994  (see  59  FR  51523),  respectively. 
The  Agency  expects  to  promulgate  the 
local  government  test  in  the  fall  of  1995 
and  the  corporate  test  in  the  spring  of 
1996.  The  Agency,  therefore,  proposed 
an  additional  extension  on  October  18, 
1994  to  delay  the  current  April  9,  1995 
effective  date  for  subtitle  D  financial 
assurance  requirements  by  one  year 
until  April  9.  1996  (see  59  FR  52498)  to 
allow  MSWLF  owners  and  operators 
that  qualify  to  demonstrate  financial 
assurance  for  their  closure,  post-closure, 
and  corrective  action  obligations 
through  the  use  of  a  financial  test. 
Owners  and  operators  who  meet  the 
requirements  of  the  financial  tests  will 
not  be  required  to  obtain  a  third-party 
financial  assurance  instrument '  for 
these  obligations. 

ni.  Response  to  Conunents  and 
Analysis  of  Issues 

This  section  summarizes  and 
addresses  the  major  comments  out  of  a 
total  of  1 39  comments  received  on  the 
October  18,  1994  proposal.  A  discussion 
of,  and  response  to,  all  comments  can  be 
found  in  the  docket  for  this  rulemaking. 

A.  Support  for  Extension 

Most  commenters  support  the 
proposal  to  extend  the  effective  date  of 
the  financial  assurance  requirements. 
Many  commenters,  however,  expressed 
concern  that  the  proposed  one-year 
extension  until  April  9,  1996  would  not 
be  enough  time  for  MSWLF  owners  and 
operators  to  meet  the  financial 
assurance  requirements  by  using  the 
local  government  and  corporate 
financial  tests.  Not  only  have  the 
financial  tests  not  been  promulgated  yet, 
but  States  will  need  time  to  incorporate 
the  financial  tests  into  their  regulations 
and  MSWLF  owners  and  operators  will 
then  need  time  to  comply  with  the 
recordkeeping  and  reporting 
requirements  of  the  financial  test  (or 
with  the  requirements  of  an  alternate 
financial  assurance  instrument). 

The  Agency  agrees  that  one  year  may 
not  be  enough  time  to  take  advantage  of 
a  financial  test  and,  accordingly,  has 
decided  to  extend  the  effective  date  of 
the  financial  assurance  requirements  for 
MSWLF  owners  and  operators  by  two 
years  from  April  9,  1995  until  April  9, 
1997  (for  landfill  owners  and  operators 
of  remote,  very  small  landfills  by  18 
months,  from  October  9, 1995  until 
April  9, 1997).  Although  the  Agency 
would  like  to  implement  the  financial 
assurance  requirements  as  soon  as 
possible,  the  Agency  must  also  balance 


■  For  a  description  of  the  third-party  instruments 
available  to  MSWLF  owners  and  operators  see  56 
FR  50978. 


the  goals  of  ensuring  protection  of 
human  health  and  the  envirorunent  and 
minimizing  the  costs  of  regulatory 
compliance  to  owners  and  operators  of 
MSWLFs.  The  Agency  believes  that  the 
potential  cost  savings  to  MSWLF 
owners  and  operators  of  complying  with 
financial  assurance  requirements 
through  the  use  of  a  financial  test 
outweigh  the  risks  of  delaying  their 
implementation.  The  Agency  does  not 
believe  that  delaying  the  effective  date 
of  the  financial  assurance  requirements 
by  a  temporary  extension  will  result  in 
a  significant  threat  to  human  health  and 
the  environment.  The  purpose  of  the 
financial  assurance  requirements  is  to 
ensure  that  funds  will  be  available  to 
cover  the  costs  of  closure  and  post- 
closure  care  if  the  owner  or  operator  is 
unable  to  cover  these  costs  when  they 
occur.  The  delay  in  implementing  the 
financial  assurance  requirements, 
however,  does  not  in  any  way  affect  the 
owner  or  operator's  existing  obligation 
to  conduct  closure  and  post-closure  care 
at  the  facility  when  required  in  a 
manner  consistent  with  the  Subtitle  D 
criteria,  and  to  pay  the  costs  incurred  in 
conducting  those  activities.  Like  other 
future  business  expenses,  the  Agency 
anticipates  that  most  owners  and 
operators  have  prepared  or  are  currently 
preparing  to  meet  these  expenses.  Thus, 
it  is  unlikely  that  a  delay  in 
implementing  the  financial 
responsibility  requirements  will  result 
in  significant  numbers  of  unfunded 
closure  and  post-closure  caie  activities. 

The  Agency  believes  that  the  two-year 
extension  adopted  in  this  rule  can  be 
fairly  characterized  as  the  logical 
outgrowth  of  the  October  18.  1994 
proposal.  Although  the  proposed  rule 
contemplated  a  one-year  extension,  the 
point  was  to  provide  notice  of  the  need 
for  additional  tirio  for  MSWLF  owners 
and  operators  to  meet  the  financial 
assurance  requirements  through  the  use 
of  a  financial  test.  In  light  of  the 
comments  received,  the  Agency  is  "now 
persuaded  that  a  two-year,  not  a  one- 
year,  extension  is  necessary  for  MSWLF 
owners  and  operators  to  meet  the 
financial  assurance  requirements 
through  the  use  of  a  financial  test. 

B.  Opposition  to  Extension 

Four  commenters  out  of  a  total  of  139 
commenters  oppose  extending  the  time 
for  MSWLFs  to  comply  with  financial 
assurance  requirements. 

One  commenter  argues  that  MSWLF 
owmers  and  operators  could  comply  at 
this  time  using  currently  available 
financial  assurance  mechanisms,  such 
as  a  trust  fund,  letter  of  credit  or  surety 
bond,  and  that  an  extension  would  only 
serve  to  delay  closure  of  MSWLFs  that 


could  not  meet  financial  assurance 
requirements.  A  related  comment  argues 
that  repeated  delays  undermine  the 
credibility  of  the  financial  assurance 
program:  that  the  use  of  a  trust  fund  is 
preferable  to  a  financial  test;  and  that 
any  additional  delay  in  implementing 
the  financial  assurance  requirements  for 
local  governments  should  be  no  more 
than  eight  months  after  the  April  1995 
effective  date. 

Although  many  MSWLF  owners  and 
operators  could  comply  with  financial 
assurance  requirements  using  currently 
availau.^  alternatives,  the  Agency  is 
commiir^d  to  developing  a  local 
government  and  corporate  financial  test 
as  an  alternative  to  third  party  financial 
mechanisms  for  the  reasons  discussed 
above.  The  Agency,  therefore,  believes 
that  MSWLF  owners  and  operators 
should  not  have  to  select  a  financial 
assurance  mechanism  until  all  the 
financial  assurance  alternatives  are 
available,  including  the  financial  tests, 
so  that  MSWLF  owners  and  operators 
can  assess  all  the  alternatives  to 
determine  which  one  will  best  serve 
their  needs. 

The  Agency  disagrees  that  delaying 
the  effective  date  will  only  serve  to 
delay  closure  of  facilities  them  cannot 
meet  the  financial  assurance  criteria. 
MSWLFs  are  already  subject  to  design 
and  operating  requirements  that  are 
more  extensive,  and  significantly  more 
expensive,  than  the  financial  assurance 
criteria.  MSWLFs  that  were  unable  to 
meet  Federal  minimum  design  emd 
operating  requirements  have  already 
closed. 

The  State  of  Missouri  argues  that  a 
delay  in  implementing  Federal  financial 
assurance  requirements  would  place 
MSWLF  owners  and  operators  in  States 
that  already  require  financial  assurance 
at  a  competitive  disadvantage  with 
MSWLF  owners  and  operators  in  States 
that  do  not  currently  require  financial 
assurance,  as  well  as  place  States  with 
existing  or  planned  financial  assurance 
programs  in  the  position  of  having  to 
spend  valuable  time  and  effort  to  delay 
their  own  programs. 

The  Agency  does  not  believe  that  an 
additional  two  years  to  comply  with 
Federal  financial  assurance 
requirements  would  create  a 
competitive  disadvantage  between 
MSWLF  owners  and  operators  in  States 
with  different  financial  assurance 
requirements.  The  available  evidence 
suggests  that  the  costs  of  transporting 
waste— even  between  adjacent  States — 
will  more  than  offset  the  additional 
costs  of  disposing  of  waste  in  a  State 
with  financial  assurance  requirements. 
Further,  since  waste  disposal  contracts 
are  generally  written  to  cover  several 


years,  the  Agency  believes  it  is  imlikely 
waste  generators  will  shift  disposal  to  a 
different  MSWLF  during  a  temporary 
extension  period. 

Furthermore,  in  the  absence  of  a 
significant  competitive  disadvantage 
among  States  as  a  result  of  the  delay 
there  is,  arguably,  no  need  for  States 
with  existing  or  planned  financial 
assurance  programs  to  change  their  own 
requirements.  States  can  adopt 
requirements  under  State  law  that  are 
more  stringent  than  the  Federal 
requirements  and,  therefore,  do  not 
need  to  delay  implementing  their  own 
financial  assurance  requirements. 
Indeed,  States  that  adopt  responsible 
financial  assurance  requirements  over 
the  next  two  years  vkrill  be  better  able  to 
cover  unanticipated  MSWLF  closure  or 
post-closure  costs.  If,  however,  a  State 
chose  to  delay  its  own  financial 
assurance  requirements,  the  commenter 
has  not  shown  that  it  would  be 
prohibitively  expensive  or  difficult  to 
implement  such  an  extension. 

A  commenter  from  the  insurance  and 
surety  industry  argues  that  delaying  the 
effective  date  of  the  finemcial  assurance 
requirements  to  allow  the  use  of  a 
financial  test  would  ultimately 
undermine  the  purpose  of  the  financial 
assurance  requirements  and  force  States 
to  incur  the  costs  of  closing,  and 
remediating  releases  from.  MSWLFs  that 
cannot  meet  financial  assurance 
requirements.  The  argument  is  that  the 
use  of  a  financial  test  would  mean  that 
only  the  least  financially  able  MSWLF 
owners  and  operators  would  purchase 
third-party  financial  assurance 
instruments,  which  would  discourage 
the  continued  development  of  alternate 
financial  assurance  instnunents  in  the 
insurance  and  surety  industry,  thereby, 
making  it  more  expensive  and  more 
difficult  to  obtain  third-party  financial 
assurance  instruments.  Financially 
weaker  MSWLF  owners  and  operators 
would,  therefore,  be  unable  to  meet 
financial  assurance  requirements  and 
would  seek  to  further  reduce  the 
requirements  necessary  to  meet  a 
financial  test.  Inevitably.  States  would 
be  burdened  with  the  closure  and 
response  costs  of  financially  weak 
MSWLF  owners  and  operators  that  are 
either  unable  to  obtain  third-party 
financial  assurance  instnunents  or  that 
are  allowed  to  continue  to  operate  as  a 
result  of  a  devalued  financial  test. 

This  comment  is  more  appropriately 
addressed  to  the  proposed  financial 
tests  themselves,  rather  than  to  a  delay 
in  implementing  the  financial  assLirance 
requirements.  At  this  time  it  is  difficult, 
if  not  impossible,  to  predict  how  many 
MSWLFs  will  or  will  not  be  able  to  meet 
a  financial  test,  because  ttie  local 


government  and  corporate  financial 
tests  have  not  yet  been  promulgated  or 
otherwise  finalized.  Accordingly,  the 
Agency  will  address  this  issue  more 
fully  in  the  financial  test  rulemakings. 
Even  if.  however,  insurance  and  surety 
mechanisms  become  expensive  and 
difficult  to  obtain  due  to  undenvriting 
considerations,  owners  and  operators 
still  have  the  option  of  obtaining  a 
guarantee,  a  letter  of  credit,  or  of 
establishing  a  trust  fund  to  comply  with 
financial  assurance  obligations.  Trust 
funds,  in  particular,  are  available  to  all 
owners  and  operators  regardless  of 
corporate  affiliation  or  prevailing 
market  conditions,  because  creating  a 
trust  fund  does  not  present  a  financial 
risk. 

In  any  event,  the  Agency  does  not 
believe  that  a  temporary  delay  in 
implementing  the  Subtitle  D  financial 
assurance  requirements  in  anticipation 
of  the  development  of  a  financial  test 
will  cause  financial  services  firms  to 
abandon  the  market  for.  or  otherv*rise 
limit  their  development  of,  third-party 
financial  assurance  instruments.  First,  it 
is  the  Agency's  understanding  that 
providers  of  financial  assurance 
mechanisms  make  decisions  regarding 
potential  markets  and  the  desirability  of 
entering  those  markets  based  on 
evaluations  of  long-term  market 
demand;  arguably,  a  two-year  delay 
should  not  have  a  significant  effect  on 
this  long  term  decision-making.  Second, 
an  extensive  market  for  financial 
assurance  mechanisms,  which  is 
sufficient  to  maintain  the  infrastructure 
of  the  market  for  such  mechanisms, 
already  exists  independent  of  the  RCRA 
Subtitle  D  financial  assiu'ance 
requirements.  For  example,  owners  and 
operators  of  hazardous  waste  treatment, 
storage  and  disposal  facilities  (TSDFs), 
underground  storage  tanks,  and  PCB 
commercial  storage  facilities  ny*st  meet 
financial  assurance  requirements,  which 
include  third-party  mechanisms  that  are 
essentially  the  same  as  those  provided 
for  in  the  Subtitle  D  criteria. 

C.  Local  Governments 

Some  commenters  argue  that  local 
goverrunents  as  a  class  should  be 
exempt  from  meeting  financial 
assurance  requirements  for  MSWLFs, 
because  unlike  private  MSWLFs  owners 
and  operators,  local  governments  do  not 
go  out  of  business  or  otherwise 
disappear.  Today's  rule  and  the  October 
18,  1994  proposal,  however,  only 
address  the  issue  of  extending  the 
effective  date  for  meeting  the  financial 
assurance  requirements  for  MSWLFs; 
they  do  not  raise  the  issue  of  whether 
certain  classes  of  MSWLF  owners  and 
operators,  such  as  local  governments, 


should  be  exempt  from  the  financial 
assurance  requirements.  The  Agency 
previously  addressed  this  issue  in  the 
October  9, 1991  rule  that  revised  the 
minimum  Federal  standards,  including 
financial  assurance  criteria,  for 
MSWLFs  (see  56  FR  50978).  At  that 
time,  the  Agency  determined  that  local 
governments  should  not  be  exempt  from 
financial  assurance  requirements 
because  local  governments  may  be 
unable  to  obtain  the  immediate  funds 
necessary  to  meet  closure  and/or 
corrective  action  obligations  at  MSWLFs 
so  as  to  ensure  protection  of  human 
health  and  the  environment.  Local 
governments,  for  example,  often  have 
relatively  Umited  resources,  limited 
flexibility  in  their  aimual  budgets  and  a 
limited  abiUty  to  quickly  obtain 
traditional  sources  of  financing  or 
revenues,  such  as  bond  issues,  taxes  and 
intergovernmental  transfers. 

D.  Remote/Very  Small  Landfills 

Today's  rule  extends  the  effective  date 
of  the  financial  assurance  requirements 
for  all  MSWLF  owners  and  operators, 
including  remote,  very  small  (less  than 
20  tons  per  day)  landfills  as  defined  at 
40  CFR  §  258.1(0(1),  until  April  9,  1997. 
Although  the  proposed  rule 
contemplated  extending  the  effective 
date  of  the  financial  assurance 
requirements  for  all  MSWLFs,  this  was 
apparently  unclear  to  several 
commenters  who  suggested  that  the 
Agency  extend  the  deadline  for  the 
remote,  very  small  landfills  as  well  as 
for  the  general  class  of  MSWLFs. 
Remote/very-small  landfills  had  been 
subject  to  different  deadlines  for 
meeting  the  MSWLF  criteria  than  the 
general  class  of  MSWLFs;  until  today's 
rule  the  effective  date  of  the  financial 
assurance  requirements  for  owners  and 
operators  of  remote,  very  small  landfills 
was  October  9,  1995  (see  58  FR  51536). 

E.  Unfunded  Mandate 

A  few  commenters  assert  that  the 
financial  assurance  requirements 
conteiined  in  the  October  9,  1991  final 
rule  on  MSWLF  Criteria  (56  FR  50978) 
constitute  a  Federal  unfimded  mandate 
on  local  governments.  Today's  rule, 
however,  provides  regulatory  relief  by 
extending  for  two  years  the  effective 
date  by  which  MSWLF  owners  and 
operators  (including  local  government 
ovmers  and  operators)  must  meet  those 
financial  assurance  requirements. 
Moreover,  the  purpose  of  the  extension 
provided  by  this  rule  is  to  allow  the 
Agency  sufficient  time  to  promulgate  a 
rule  to  give  MSWLF  owTiers  and 
operators  additional  flexibility  to  meet 
the  financial  assurance  requirements. 
That  rule  will  allow  owners  and 
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operators  to  use  a  financial  test  instead 
of  a  more  expensive  third-party 
instrument  to  assure  that  adequate 
funds  will  be  readily  available  to  cover 
the  costs  of  closure,  post -closure  care, 
and  corrective  action  associated  with 
MSWLFs. 

IV.  Effective  Date 

Today's  rule  is  effective  immediately. 
Section  3010(b)  of  RCRA  provides  that 
regulations  respecting  requirements 
applicable  to  the  treatment,  storage,  or 
disposal  of  hazardous  waste  shall  take 
effect  six  months  after  the  date  of 
promulgation.  However,  section 
3010(b)(1)  of  RCRA  allows  the  Agency 
to  set  a  shorter  elective  date  if  the 
Agency  finds  that  the  regulated 
community  does  not  need  six  months  to 
come  into  compliance  with  the  new 
regulation. 

The  regulated  community  does  not 
need  six  months  to  come  into 
compliance  with  today's  rule,  because 
the  provisions  of  this  rule  delays  the 
regulatory  requirements  of  fmancial 
responsibility  and  allows  the  Agency 
time  to  develop  additional,  more 
flexible,  methods  for  MSWLF  owners 
and  operators  to  comply  with  the 
regulations.  Today's  rule,  therefore,  is 
immediately  effective  under  section 
553(d)  of  the  Administrative  Procedure 
Act. 

V.  Economic  and  Regulatory  Impacts 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  which 
was  published  in  the  Federal  Register 
on  October  4.  1993  (see  58  FR  51735). 
the  Agency  must  determine  whether  a 
regulatory  action  is  "signiHcant"  and. 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budfgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Agency  believes  that  this  Gnal 
rule  does  not  meet  the  definition  of  a 


major  regulation.  Thus,  the  Agency  is 
not  conducting  a  Regulatory  Impact 
Analysis,  and  today's  final  rule  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  based 
upon  Executive  Order  12886. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
|5  U.S.C.  601  et  seq.)  at  the  time  an 
Agency  publishes  a  proposed  or  final 
rule,  it  generally  must  prepare  a 
Regulatory  Flexibility  Analysis  that 
describes  the  impact  of  the  rule  on  sinall 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions),  unless  the  Administrator 
certifies  that  the  rule  wall  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  effect  of  this  final  rule  is  to  provide 
small  entities  with  additional  time  to 
meet  the  Bnancial  assurance 
requirements  of  subtitle  D  regarding 
closure  and  post-closure  costs. 
Therefore,  pursuant  to  5  U.S.C.  605b, 
the  Agency  believes  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Agency  has  determined  that  there 
are  no  new  reporting,  notification,  or 
recordkeeping  provisions  associated 
with  today's  final  rule. 

List  of  Subjects  in  40  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal. 

Dated:  March  31,  1995. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preambl^  title  40  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  258— CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3),  6912(a). 
6944(a),  and  6949a(c]:  33  U.S.C.  1345(d)  and 
1345(e). 

2.  §  258.70  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  258.70    Applicability  and  effective  date. 


(b)  The  requirements  of  this  section 
are  effective  April  9,  1997. 

3.  §  258.74  is  amended  by  revising 
paragraph  (a)(5)  to  read  as  follows: 


§  258.74    Allowable  mechanisms. 


(a)*  *   * 

(5)  The  initial  payment  into  the  trust 
fund  must  be  made  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  the  requirements  of  this  section 
(April  9,  1997),  whichever  is  later,  in 
the  case  of  closure  and  post -closure 
care,  or  no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58. 


4.  §  258.74  is  amended  by  revising  the 
third  sentence  of  paragraph  (b)(i);  by 
revising  the  second  sentence  of 
paragraph  (c)(1);  and  by  revising  the 
second  sentence  of  paragraph  (d)(1)  to 
read  as  follows: 

§258.74    Altowabie  mechanisms. 


(b)*   *   • 

(1)  *   *   *  The  bond  must  be  effective 
before  the  initial  receipt  of  waste  or 
before  the  effective  date  of  the 
requirements  of  this  section  (April  9, 
1997),  whichever  is  later,  in  the  case  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §258.58.*   *   * 


(c)*   *   • 

(1)  •   •   *  The  letter  of  credit  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  the 
requirements  of  this  section  (April  9, 
1997),  whichever  is  later,  in  the  case  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
writh  the  requirements  of  §  258.58. 


(d)*   *   * 

(1)  *    *    *  The  insurance  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  the 
requirements  of  this  section  (April  9, 
1997),  whichever  is  later,  in  the  case  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §  258.58.*  *  * 
***** 

[FR  Doc.  9S-8605  Filed  4-6-95;  8:45  am) 

BILUNG  CODE  ft560-SO-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-20 
[FPMR  Amendment  D-93] 
RIN  3090-AF50 

Energy  Conservation 

AGENCY:  Public  Buildings  Service, 
General  Services  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  eliminates  the 
General  Services  Administration's 
existing  operating  standards  and  allows 
for  the  maintenance  of  building 
temperatures  in  a  manner  satisfactory  to 
users  and  consistent  with  local 
commercial  practices.  In  addition,  it 
deletes  the  minimum  ventilation  rate 
and  replaces  it  with  the  ventilation 
standards  specified  by  the  American 
Society  of  Heating,  Refrigeration  and 
Air-Conditioning  Engineers  (ASHRAE 
Standard  62  Ventilation  for  Acceptable 
Indoor  Air  Quality). 
EFFECTIVE  DATE:  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Carelock,  Office  of  Property 
Management,  Washington,  DC  20405, 
(202)  501-1430. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12862,  Setting  Customer  Service 
Standards,  states  that  in  order  to  carry 
out  the  principles  of  the  National 
Performance  Review,  the  Federal 
Government  must  be  customer-driven. 
GSA,  in  an  effort  to  become  more 
customer  driven,  seeks  to  improve 
customer  satisfaction,  by  changing 
regulations  that  have  direct  effect  on 
three  areas  of  low  customer  satisfaction. 
GSA's  customers,  building  tenants  have 
indicated  by  their  responses  to  customer 
surveys  that  they  have  very  low 
satisfaction  levels  for  the  following: 
ventilation,  42  percent  satisfied;  indoor 
air  quality,  44  percent  satisfied;  summer 
temperature,  53  percent  satisfied;  and 
winter  temperature,  56  percent  satisfied. 

The  two  sections  of  the  Federal 
Property  Management  Regulations 
(FPMR)  addressed  in  this  regulation 
mandate  space  temperatures  and 
ventilation  rates  that  contribute  to  low 
customer  satisfaction.  These  changes 
will  permit  the  Buildings  Managers  to 
control  building  temperatures  and 
mandate  adherence  to  the  latest  air 
ventilation  guidelines.  The  proposed 
regulation  was  published  in  the  Federal 
Register  on  September  13.  1994,  for 
comment  (59  FR  46951).  No  comments 
were  received  during  the  comment 
period. 


Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

GSA  has  determined  that  this  rule 
will  not  have  a  significeuit  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  41  CFR  Part  101-20 

Fire  prevention.  Blind,  Safety, 
Concessions,  Crime,  Federal  buildings 
and  facilities.  Government  property 
management.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  Part  101-20  is 
amended  as  follows: 

PART  101-20— MANAGEMENT  OF 
BUILDINGS  AND  GROUNDS 

1.  The  authority  citation  for  Part  101- 
20  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486(c). 

Subpart  101-20.1— Building 
Operations,  Maintenance,  Protection, 
and  Alterations 

2.  Section  101-20.107  is  amended  by 
revising  paragraph  (c)(1)  and  paragraph 
(e)  to  read  as  follows: 

§  1 01  -20. 1 07    Energy  conservation. 

***** 

(c)  *   *   * 

(1)  Temperatures  will  be  maintained 
to  maximize  customer  satisfaction  by 
conforming  to  local  commercial 
equivalent  temperature  levels  and 
operating  practices.  GSA  will  seek  to 
minimize  energy  use  while  operating  its 
buildings  in  this  maimer.  During  non- 
working  hours,  heating  temperatures 
shall  be  set  no  higher  than  55  degrees 
Fahrenheit  and  air-conditioning  will  not 
be  provided  except  as  necessary  to 
return  space  temperatures  to  a  suitable 
level  for  the  beginning  of  working 
hours. 
***** 

(e)  During  working  hours  in  periods  of 
heating  and  cooling,  provide  ventilation 
in  accordance  with  ASHRAE  Standard 
62,  Ventilation  for  Acceptable  Indoor 
Air  Quality  where  physically  practical. 
Where  not  physically  practical,  provide 
the  maximum  allowable  amount  of 
ventilation  during  periods  of  heating 
and  cooling  and  pursue  opportunities  to 
increase  ventilation  up  to  current 
standards.  ASHRAE  Standard  62  is 
available  from  ASHRAE  Publications 


Sales,  1791  Tullie  Circle  NE,  Atlanta, 
GA  30329-2305. 

***** 

Dated:  March  24, 1995. 
Julia  M.  Stasch, 

Acting  Administrator  of  General  Services. 
[FR  Doc.  95-8486  Filed  4-6-95:  8:45  am) 
BiLUNO  COOE  6820-23-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  950206040-S040-01;  I.D. 
040395D] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Trawl  Yeliowfin 
Sole  Fishery  in  Zone  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closuire. 

SUMMARY:  NMFS  is  closing  the  directed 
.  fishery  for  yeliowfin  sole  by  vessels 
using  trawl  gear  in  Bycatch  Limitation 
Zone  1  (Zone  1)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  prohibited 
species  catch  (PSC)  allowance  of  C 
bairdi  Tanner  crab  apportioned  to  the 
trawl  yeliowfin  sole  fishery  category  in 
Zone  1. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  April  4,  1995,  until  12 
midnight,  A.l.t.,  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fisherv 
Conservation  and  Management  Act. 
Fisliing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1995  PSC  allowance  of  C  bairdi 
Tanner  crab  in  Zone  1  for  the  trawl 
yeliowfin  sole  fishery'  category,  which  is 
described  at  §675.21(b)(l)(iii){B)(I),  was 
established  as  225,000  crabs  in  Table  7 
on  page  8485  of  the  1995  specifications 
(60  FR  8479,  February  14.  1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.21(c)(l)(i),  that  the  PSC  allowance 


17654  Federal  Register  /  Vol.  60.  No.  67  /  Friday,  April  7.  1995  /  Rules  and  Regulations 


'Svi 


of  C.  bairdi  Tanner  crab  for  the  trawl 
yellowfin  sole  fishery  in  Zone  1  has 
been  reached.  Therefore.  NMFS  is 
prohibiting  directed  fishing  for 
yellowfin  sole  by  vessels  using  trawl 
gear  in  Zone  1  of  the  BSAI. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  3. 1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-«621  Filed  4-4-95;  4:13  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putdic  of  the  proposed 
Issuance  of  rules  arxJ  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart316 
RIN  3206-nAG  62 

Bringing  Nonpermanent  Excepted 
Positions  Into  the  Competitive  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
its  regulations  governing  retention  of 
employees  whose  excepted  positions  are 
brought  into  the  competitive  service  to 
permit  the  employees  to  receive  term 
appointments  if  their  excepted 
appointments  had  time  limits  longer 
than  1  year.  This  would  avoid  hardship 
to  the  employees,  who  could  otherwise 
be  retained  only  as  temporary 
employees  without  benefits. 
DATES:  Comments  must  be  received  on 
or  before  June  6. 1995. 
ADDRESSES:  Send  or  defiver  written 
comments  to  Leonard  R.  Klein. 
Associate  Director  for  Employment. 
Office  of  Personnel  Management,  Room 
6F08,  1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  (202)  606-0830.  or  fax 
(202) 606-2329. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  III  (5  CFR  3.1)  authorizes 
OPM  to  prescribe  conditions  under 
which  "a  person  who  occupies  a 
permanent  position  when  it  is  placed  in 
the  competitive  service  *  *  *  or  is 
otherwise  made  subject  to  competitive 
examination"  may  acquire  a  competitive 
status.  OPM's  regulations  implementing 
this  authority  are  found  in  5  CFR 
315.701,  316.701,  and  316.702.  Those 
regulations  permit  nonpermanent 
employees  whose  positions  are  brought 
into  the  competitive  service  to  be 
retained  only  under  temporary 
appointments  limited  to  1  year  or  less. 
When  the  regulations  were  written, 
almost  all  nonpermanent  positions 


inside  and  outside  the  Federal 
Government  were  filled  by  such 
temporary  appointments.  Giving  those 
employees  temporary  appointments  in 
the  competitive  service  permitted  them 
to  continue  serving,  with  no  change  in 
employment  conditions,  until  they 
completed  the  work  for  which  they  were 
hired.  That  is  still  generally  true  when 
positions  are  brought  into  the  service 
from  outside  the  Federal  Government. 

In  the  Federal  excepted  service, 
however,  an  increasing  number  of 
excepted  positions  are  filled  under 
appointments  with  time  limits  longer 
than  1  year  (comparable  to  term 
appointments  in  the  competitive 
service).  Those  positions  may  be 
brought  into  the  competitive  service  by 
revocation  of  a  statutory  appointing 
authority  or  an  exception  under 
Schedule  A.  B.  or  C.  or  by  an  OPM 
determination  that  the  authority  no 
longer  covers  the  positions. 

Employees  whose  excepted 
appointments  have  limits  longer  than  1 
year  are  eligible  for  within-grade 
increases,  promotions  and 
reassignments.  and  retirement  and 
insurance  benefits  that  are  not  available 
to  temporary  employees  in  the 
competitive  service.  The  logical  way  to 
allow  those  employees  to  complete  their 
work  Mdth  no  change  in  employment 
conditions  would  be  to  retain  them 
imder  term  appointments.  The  proposed 
regulations  would  add  provision  for 
such  term  appointments.  The 
regulations  would  also  make  editorial 
changes  and  would  remove  obsolete 
references  to  the  Federal  Personnel 
Manual. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects  in  5  CFR  Part  316 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
lames  B.  King, 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  316  as  follows: 


PART  31ft-TEMPORARY  AND  TERM 
EMPLOYMENT 

1.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302.  and  E.O. 
10577  (3  CFR  1954-1958  Comp.,  p.  218); 
§  316.302  also  issued  under  5  U.S.C.  3304(c), 
38  U.S.C.  2014,  and  E.O.  12362,  as  revised  by 
E.O.  12585;  §  316.402  also  issued  under  5 
U.S.C.  3304(c)  and  3312,  22  U.S.C.  2506  (93 
Stat.  371),  E.O.  12137,  38  U.S.C.  2014,  and 
E.O.  12362,  as  revised  by  E.O.  12585  and  E.O. 
12721. 

2.  In  §  316.701,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  31 6.701    Public  or  private  enterprise 
taken  over  by  the  Government 

*  »         «         «         « 

(c)  An  agency  may  retain  an  employee 
under  paragraph  (a)  of  this  section  in  a 
position  that  it  determines  is 
noncontinuing  under  a  temporary 
appointment.  That  appointment  may  be 
made  for  a  period  not  to  exceed  1  year 
and  will  be  subject  to  the  time  hmits  set 
out  in  §316.402. 

3.  In  §  316.702,  paragraphs  (b)(1)  and 
(c)  are  revised  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§316.702    Excepted  positions  brought  Into 
the  competittve  service. 

*  *         *         *         » 

(b)(1)  When  an  agency  retains  an 
employee  under  paragraph  (a)  of  this 
section  who  was  serving  in  an  excepted 
position  under  an  indefinite 
appointment  or  an  appointment  without 
time  limit,  the  agency  may  convert  that 
employee's  appointment  to  career  or 
career-conditional  under  §  315.701. 
***** 

(c)  An  employee  who  was  serving 
under  an  excepted  appointment  limited 
to  1  year  or  less  may  be  retained  as  a 
temporary'  employee  under  paragraph 
(a)  of  this  section  until  the  scheduled 
expiration  date  of  the  employee's 
excepted  appointment.  Extension  of  the 
employee's  temporary  appointment 
beyond  that  date  will  be  subject  to  the 
provisions  of  §  316.402. 

(d)  An  employee  who  was  serving 
under  an  excepted  appointment  with  a 
definite  time  limit  longer  than  1  year 
may  be  retained  under  a  term 
appointment.  The  appointment  will  be 
subject  to  all  conditions  generally 
appUcable  to  term  appointments  and 
may  be  extended  up  to  the  maximum 
limit  for  term  appointments  estabUshed 
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under  §  316.301.  Service  under  the 
employee's  excepted  appointment 
counts  against  the  maximum  limit  for 
the  term  appointment. 

|FR  Doc.  95-8597  Filed  4-6-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  436 

Request  for  Comments  Concerning 
Trade  Regulation  Rule  on  Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its 
Trade  Regulation  Rule  on  Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventiues  ("the  Franchise 
Rule"  or  "the  Rule").  The  Commission 
is  requesting  comments  about  the 
overall  costs  and  benefits  of  the  Rule 
and  its  overall  regulatory  and  economic 
impact  as  a  part  of  its  systematic  review 
of  all  current  Commission  regulations 
and  guides.  The  Commission  also  is 
requesting  comment  on  whether  the 
Rule  should  be  modified  to:  Replace  the 
Rule's  disclosure  requirements  with 
those  set  forth  in  the  revised  Uniform 
Franchise  Offering  Circular  Guidelines, 
approved  by  the  Commission  on 
December  30,  1993;  modify  the  scope  of 
disclosure  requirements  for  business 
opportunity  ventures;  clarify  the 
applicability  of  the  Rule  to  trade  show 
promoters;  and  require  the  disclosure  of 
earnings  information.  All  interested 
persons  are  hereby  given  notice  of  the 
opportunity  to  submit  written  data, 
views,  and  arguments  concerning  the 
Rule. 

DATES:  Written  comments  will  be 
accepted  on  or  before  August  11.  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  Comments  about  the 
Franchise  Rule  should  be  identified  as 
"16  CFR  Part  436 — Comment." 

Notification  of  interest  in  the  Public 
Workshop-Conference  should  be 
submitted  in  writing  to  Myra  Howard, 
Division  of  Marketing  Practices.  Federal 
Trade  Commission,  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Toporoff.  (202)  326-3135,  or 


Myra  Howard,  (202)  326-2047.  Division 
of  Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission.  Washington.  DC  20580. 

SUPPt.EMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
Rules  and  guides  periodically.  These 
reviews  seek  information  about  the  costs 
and  benefits  of  the  Commission's  Rules 
and  guides  and  their  regulatory  and 
economic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  Rules  and  guides  that 
warrant  modification  or  rescission. 

The  Commission  is  currently  seeking 
comment  on  several  issues  specific  to 
the  Franchise  Rule.  The  Commission 
recognizes  that  there  have  been  changes 
in  the  franchise  industry  since  the  Rule 
was  promulgated  in  1978.  Among  these 
changes  is  the  modification  of  the 
Uniform  Franchise  Offering  Circular 
("UFOC")  Guidelines  by  the  North 
American  Securities  Administrators 
Association  ("NASAA").  In  1986. 
NASAA  revised  Item  19  of  the 
Guidelines  to  require  franchisors  who 
make  earnings  claims  to  have  a 
reasonable  basis  for  such  claims.  On 
April  25.  1993,  NASAA  revised  the 
entire  UFOC  Guidelines.  The 
Commission  approved  the  revised 
UFOC  GuideUnes  on  December  30, 
1993.  The  Commission  now  seeks 
comment  on  the  desirability  of  replacing 
the  current  Rule  disclosure 
requirements  with  those  set  forth  in  the 
revised  UFOC  Guidelines.  The 
Commission  also  seeks  comment  on  the 
desirability  of  modifying  the  scope  of 
the  Rule  as  it  pertains  to  the  sale  of 
business  opportunities.  In  addition,  the 
Commission  seeks  comment  on  whether 
it  should  revoke  the  current  conditional 
exemption  for  trade  show  promoters 
and  whether  it  should  modify  the  Rule 
to  add  specific  disclosure  requirements 
or  prohibitions  concerning  trade  show 
promoters.  Finally,  there  has  been 
considerable  discussion  in  the  franchise 
industry  and  among  franchise  regulators 
about  requiring  the  disclosure  of 
earnings  information  to  prospective 
investors.  The  Commission  solicits 
comment  on  the  desirability  of 
modifying  the  Rule  to  require  the 
disclosure  of  earnings  information,  and 
if  so,  what  form  those  disclosures 
should  take. 

A.  Background 

The  Franchise  Rule  was  promulgated 
by  the  Commission  on  December  21, 
1978.  43  Fed.  Reg.  59,614.  The  Rule 
makes  it  an  unfair  or  deceptive  act  or 
practice  for  franchisors  and  franchise 
brokers  to  fail  to  disclose  to  prospective 


franchisees  specific  information  about 
the  franchisor,  franchise  business,  and 
terms  of  the  franchise  agreement. 
Franchisors  and  franchise  brokers  must 
disclose  additional  information  if  they 
make  any  claim  about  actual  or 
poteiitial  earnings  to  prospective 
franchisees  or  to  the  media.  The  Rule 
sets  forth  both  the  form  and  content  of 
the  required  disclosures.  Franchisors 
must  provide  prospective  franchisees 
with  the  required  disclosures  before  any 
sale  is  made. 

B.  Issues  for  Comment 

1.  The  Revised  UFOC 

The  Franchise  Rule  sets  forth  the 
content  and  form  of  the  required 
disclosures.  16  CFR  436.1(a)-(e).  In  lieu 
of  the  Rule's  format,  the  Commission 
has  accepted  the  UFOC  Guidelines 
originally  adopted  by  the  Midwest 
Securities  Commissioners  Association 
on  September  5, 1975.  44  FR  49,966, 
49,970,  and  as  subsequently  amended 
by  NASAA  on  November  27,  1986.  52 
FR  22,686.  Most  recently,  NASAA 
petitioned  the  Commission  to  approve 
new  amendments  to  the  UFOC 
Guidelines,  which  NASAA  adopted  on 
April  25.  1993.  See  Extra  Edition.  Bus. 
Fran.  Guide  (CCH).  Rpt.  No.  161  (May 
25,  1993).  The  Commission  approved 
the  use  of  the  new  UFOC  on  December 
30,  1993.  58  FR  69,224.  The  new 
amendments  are  the  product  of  a 
comprehensive  revision  of  the  UFOC 
Guidelines.  The  Conmiission  is 
concerned  about  costs  and  other 
potential  disadvantages  to  franchisors 
and  franchisees  that  may  result  from  a 
lack  of  uniformity  between  federal  and 
state  regulations.  Accordingly,  the 
Commission  solicits  comments  on 
whether  it  is  desirable  to  revise  the  Rule 
by  replacing  the  current  Rule  disclosure 
requirements  with  those  set  forth  in  the 
revised  UFOC  Guidelines. 

2.  The  Application  of  the  Franchise 
Rule  to  Business  Opportunities 

The  Franchise  Rule  applies  to  both 
franchises  and  business  opportunities. 
The  Rule  currently  does  not  provide  a 
specific  definition  of  the  term  "business 
opportunity."  Rather,  the  Rule's 
definition  of  the  term  "franchise" 
includes  some  forms  of  business 
opportunities.  Specifically,  if  the 
following  three  conditions  are  met,  a 
business  opportunity  will  be  deemed  a 
franchise: 

(A)  A  person  (hereinafter 
"franchisee")  offers,  sells,  or  distributes 
to  any  person  other  than  a  "franchisor" 
(as  hereinafter  defined),  goods, 
commodities,  or  services  which  are: 


(1)  Supplied  by  another  person 
(hereinafter  "franchisor"),  or 

(2)  Supplied  by  a  third  person  (e.g.,  a 
suppUer)  with  whom  the  franchisee  is 
directly  or  indirectly  required  to  do 
business  by  another  person  (hereinafter 
"fi^mchisor");  or 

(3)  Supplied  by  a  third  person  (e.g..  a 
supplier)  with  whom  the  franchisee  is 
directly  or  indirectly  advised  to  do 
business  by  another  person  (hereinafter 
"franchisor")  where  such  third  person  is 
affiliated  with  the  franchisor;  and 

(B)  The  franchisor: 

(1)  Secures  for  the  franchisee  retail 
outlets  or  accoimts  for  said  goods, 
commodities,  or  services;  or 

(2)  Secures  for  the  franchisee 
locations  or  sites  for  vending  machines, 
rack  displays,  or  any  other  product  sales 
display  used  by  the  franchisee  in  the 
offering,  sale,  or  distribution  of  said 
goods,  commodities,  or  services;  or 

(3)  Provides  to  the  ft^nchisee  the 
services  of  a  person  able  to  secure  the 
retail  outlets,  accounts,  sites  or  locations 
•  *   *;and 

(C)  The  franchisee  is  required  as  a 
condition  of  obtaining  or  commencing 
the  franchise  operation  to  make  a 
payment  or  a  commitment  to  pay  (at 
least  $500  within  the  first  six  months  of 
operation)  to  the  franchisor,  or  to  a 
person  affiliated  with  the  franchisor. 

16  CFR  436.2(a)(l)(ii)(A)-(B)  and  (a)(2). 

Accordingly,  the  Commission  seeks 
comment  on  die  desirability  of 
modifying  the  Rule  to  include  a  specific 
definition  of  the  term  "business 
opportimity."  The  Commission  also 
seeks  comment  on  whether  such  a 
definition  should  include  other  business 
opportunity  formats  that  are  currently 
not  covered  by  the  Rule,  such  as  multi- 
level marketing,  seller  assisted  market 
plans,  work-at-home  plans,  smd  certain 
distributorships  and  licenses. 

The  Commission  is  also  concerned 
that  the  Rule's  disclosure  requirements 
may  not  be  well  suited  to  the  sale  of 
business  opportunities  and  may  impose 
unnecessary  costs  on  both  business 
opportunity  sellers  and  buyers. 
Accordingly,  the  Commission  seeks 
comment  on  whether  to  modify  the  Rule 
to  require  different  disclosures  for  the 
sale  of  business  opportunities. 
Specifically,  the  Commission  seeks 
comment  on  what  disclosures  are  most 
relevant  to  business  opportunity 
purchasers.  The  Commission  asks 
whether  certain  Rule  disclosures  should 
be  eliminated  and  if  any  additional 
disclosures  should  be  required. 

3.  Trade  Show  Promoter  Liability 

The  Franchise  Rule  applies  to 
franchisors  and  franchise  brokers. 
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Franchise  brokers  are  jointly  and 
severally  liable  for  violations  of  the 
Franchise  Rule.  16  CFR  436.1,  436.2(j). 
In  1981,  the  Commission  advised  trade 
show  promoters  that  they  would  be 
exempt  from  Rule  coverage  as  brokers  if 
they  provided  trade  show  attendees 
with  a  specific  consumer  education 
notice.  The  notice  advises  consumers 
that  the  Commission's  Franchise  Rule 
grants  them  rights  to  receive  certain 
information  about  a  franchise 
investment  prior  to  signing  agreements. 
See  46  FR  52327  (October  27,  1981).  The 
exemption  requires  trade  show 
promoters  to  give  trade  show  attendees 
the  required  notice  upon  their  first  entry 
to  the  show.  Trade  show  promoters  who 
fail  to  distribute  the  required  consumer 
education  notice  may  be  held  jointly 
and  severally  Uable  for  all  participating 
franchisors'  Rule  violations  that  may 
occur  at  the  shows. 

Since  the  Commission  issued  this 
conditional  exemption  in  1981,  the  sale 
of  franchises  and  business  opportunities 
at  trade  shows  has  increased 
significantly.  In  1994,  the  Commission 
settled  charges  of  Rule  violations  against 
two  trade  show  promoters  who 
allegedly  failed  to  provide  the  required 
consumer  education  notices  at  their 
respective  shows.  The  Commission 
solicits  comments  on  the  desirability  of 
revoking  the  conditional  exemption  for 
trade  show  promoters.  In  addition,  the 
Commission  seeks  comment  on  whether 
the  Rule  should  be  revised  to  provide 
separate  disclosuire  requirements  and 
prohibitions  for  trade  show  promoters. 

4.  Earnings  Disclosure  Requirements 

Franchisors  making  claims  about 
actual  or  potential  sales,  profits,  or 
earnings  must  provide  detailed 
disclosures  mandated  by  §436.1(b)-(e) 
of  the  Rule.  Section  436.1(b)  enumerates 
the  substantiation  requirements  for 
claims  based  on  projections  or  forecasts; 
§  436.1(c),  for  claims  based  on  actual 
operating  results;  and  §  436.1(e),  for 
claims  that  appear  in  media  advertising. 
The  franchisor  must  have  a  "reasonable 
basis"  for  all  such  claims;  they  must  be 
"geographically  relevant"  to  the 
potential  fi-anchisee's  market  area;  and, 
if  they  are  based  on  operating  results, 
must  be  prepared  in  accordance  with 
generally  accepted  accounting 
principles. 

The  franchisor  must  also  give  a 
separate  earnings  claim  disclosure 
dociunent  to  any  potential  investor  to 
whom  such  a  claim  is  made.  The 
earnings  claim  document  must  contain 
a  cover  page  specified  by  §  436.1(d);  a 
full  statement  of  the  basis  and 
assimiptions  for  the  claim;  prescribed 
cautionary  language;  a  notice  that 


substantiating  material  is  available  for 
inspection  by  investors;  a  disclosure  of 
the  number  and  percentage  of  the 
franchisor's  outlets  that  have  achieved 
the  same  or  better  results;  and  various 
additional  information,  depending  on 
the  type  of  claim  made. 

The  Franchise  Rule  does  not  mandate 
the  disclosure  of  actual  or  projected 
earnings  information.  The  NASAA 
Franchise  Committee  and  some 
members  of  its  Industry  Advisory 
Committee,  however,  have  proposed 
that  franchisors  and  promoters  of 
business  opportunities  be  required  to 
disclose  and  provide  substantiation  for 
some  form  of  earnings  information  to 
potential  investors.  iTiey  are  concerned 
that,  in  the  absence  of  required  earnings 
disclosures,  prospective  investors 
seeking  information  about  potential 
earnings  may  receive  unsubstantiated, 
misleading,  deceptive,  and  possibly 
false  earnings  information.  The 
Commission  shares  this  concern.  Over 
the  past  five  years,  allegations  of  false 
and  deceptive  earnings  claims  have 
been  the  most  common  allegation  set 
forth  in  Commission  complaints  filed 
against  franchisors  and  business 
opportunity  promoters.  Therefore,  the 
Commission  seeks  comments  on  the 
desirability  of  modifying  the  Rule  to 
include  a  mandatory  earnings 
disclosure.  In  particular,  the 
Commission  seeks  comments  on  the 
specific  benefits  of  such  disclosures  to 
prospective  investors  as  well  as  the 
potential  for  mandated  earnings 
disclosures  to  mislead  prospective 
investors.  In  addition,  the  Commission 
requests  comment  on  potential  burdens 
and  compliance  costs  that  such  Rule 
modification  might  impose  on 
prospective  franchisees  and  franchisors. 
The  Commission  specifically  requests 
commentors  to  submit  statistical 
information,  including  survey  data,  or 
other  report  materials,  in  support  of 
their  comments. 

C.  Request  for  Comment 

At  this  time,  the  Commission  solicits 
written  public  comments  on  the 
following  questions: 

(1)  Is  there  a  continuing  need  for  the 
Rule? 

(a)  To  what  extent  do  franchisors  use 
the  Commission's  Franchise  Rule 
format? 

(b)  What  benefits  has  the  Rule 
provided  to  purchasers  of  franchises 
and  business  opportunities? 

(c)  Has  the  Rule  imposed  costs  on 
purchasers?  Explain. 

(2)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefit 
of  the  Rule  to  purchasers? 
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(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  requirements? 

(3)  What  significant  burdens  or  costs 
has  the  Rule  imposed  on  firms  subject 
to  its  requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms?  Explain. 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  Federal,  state,  or  local  laws 
or  regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology,  economic  conditions,  and 
industry  practices  had  on  the  Rule? 

The  Revised  UFOC  Guidelines 

(7)  Would  it  be  in  the  public  interest 
for  the  Commission  to  establish  one 
national  franchise  disclosure  standard? 

(8)  Should  the  Commission  revise  the 
Rule  by  replacing  the  Rule's  required 
disclosures  with  those  set  forth  in  the 
revised  UFOC  Guidelines,  approved  by 
the  Commission  on  December  31, 1993? 
Explain. 

(a)  What  would  be  the  costs  and 
benefits  of  such  a  revised  Rule  on  sellers 
of  franchises  and  business 
opportunities? 

(d)  What  would  be  the  costs  and 
benefits  of  such  a  revised  Rule  on 
purchasers  of  franchises  and  business 
opportunities? 

The  Applicability  of  the  Rule  to 
Business  Opportunities 

(9)  To  what  extent  do  business 
opportunity  sellers  currently  comply 
with  the  Rule? 

(10)  What  are  the  costs  and  benefits  of 
the  Rule  to  business  opportunity  sellers 
subject  to  the  Rule's  disclosure 
requirements? 

(11)  What  are  the  costs  and  benefits  of 
the  Rule  to  prospective  purchasers  of 
business  opportunities? 

(12)  To  what  extent  do  purchasers  of 
business  opportunities  obtain  relevant 
and  material  information  from  the 
required  disclosures?  Explain. 

(13)  Should  the  Commission  clarify 
the  Rule  by  adding  a  separate  definition 
of  the  term  "business  opportunity?" 
Explain. 

(a)  Should  such  a  definition  of 
"business  opportunity"  be  expanded 
beyond  the  current  definition  of  a 
"business  opportunity"  franchise? 
Explain. 

(b)  Should  such  a  definition  include 
the  sale  of  other  business  arrangements 
such  as  multi-level  marketing,  seller 


assisted  marketing  plans,  work-at-home 
plans,  and  certain  distributorships  and 
licenses?  Explain. 

(14)  Should  the  Commission  revise 
the  Rule's  disclosure  requirements  for 
sellers  of  business  opportunities? 
Explain. 

(a)  Should  the  Commission  require  a 
different  disclosure  document  for 
business  opportunities? 

(b)  What  information  do  purchasers  of 
business  opportunities  need  that  is  not 
currently  required  by  the  Rule? 

(c)  What  disclosures  currently 
required  by  the  Rule  should  be 
eliminated? 

(15)  What  would  be  the  costs  and 
benefits  to  firms  that  would  be  subject 
to  such  revised  disclosure 
requirements? 

(16)  What  would  be  the  costs  and 
benefits  of  such  revised  disclosure 
requirements  to  purchasers  of  business 
opportunities? 

Tmde  Show  Promoter  Liability 

(17)  Should  the  Commission  revoke 
the  current  conditional  exemption  to  the 
Rule  for  trade  show  promoters?  Explain. 

(a)  To  what  extent  do  consumers 
purchase  franchises  or  business 
opportunities  as  a  result  of  attending 
franchise  trade  shows? 

(b)  To  what  extent  do  exhibitors  at 
trade  shows  violate  the  Rule  in  their 
presentations  to  consiuners?  What  is  the 
nature  of  any  such  violations? 

(c)  What  would  be  the  costs  and 
benefits  of'revoking  the  conditional 
exemption  to  the  Rule? 

(18)  Should  the  Commission  revise 
the  Rule  to  include  separate  disclosures 
and  prohibitions  for  trade  show 
promoters?  Explain. 

(a)  What  disclosures  should  trade 
show  promoters  be  required  to  make  to 
show  attendees? 

(b)  What  conduct  should  the  Rule 
prohibit  trade  show  promoters  from 
engaging  in? 

(c)  What  would  be  the  costs  and 
benefits  of  such  a  revised  Rule? 

Earnings  Information 

Background 

(19)  To  what  extent  do  prospective 
franchisees  want  information  about  (a) 
actual  earnings  and  (b)  projected 
earnings? 

(20)  To  what  extent  do  prospective 
franchisees  receive  pre-sale  written  or 
oral  earnings  information? 

(a)  To  what  extent  do  fi-anchisees 
receive  historical  earnings  information? 

(b)  To  what  extent  do  franchisees 
receive  earnings  projections  or  other 
earnings  claims? 


(c)  To  what  extent  do  franchisees 
receive  substantiation  for  such  earnings 
information  or  earnings  projections? 

(21)  To  what  extent  do  franchisors 
currently  provide  earnings  disclosures 
to  prospective  franchisees? 

(a)  To  what  extent  do  franchisors 
provide  historical  earnings  information? 

(b)  To  what  extent  do  franchisors 
provide  earnings  projections  or  other 
earnings  claims? 

(c)  To  what  extent  do  franchisors 
substantiate  such  earnings  information 
or  earnings  projections? 

(22)  For  those  franchisors  that  do 
provide  earnings  information: 

(a)  In  what  industries  are  these 
franchisors  engaged? 

(b)  What  is  their  size  (e.g.,  number  of 
franchisees  and  gross  revenues  of  the 
franchise  system)? 

(c)  Does  the  franchisor  use  the  UFOC 
or  FTC  disclosure  document  format? 

(23)  To  what  extent  do  (a)  the  Rule 
requirements  and  (b)  the  UFOC 
requirements  inhibit  franchisors  from 
providing  historical  earnings 
information  or  earnings  projections  to 
prospective  franchisees?  Explain. 

(24)  In  the  absence  of  earnings 
disclosures  under  the  Rule  or  UFOC,  is 
earnings  information  available  to 
prospective  franchisees  from  other 
soiux:es?  Explain. 

(a)  What  are  the  costs  to  prospective 
franchisees  to  obtain  such  information? 

(b)  To  what  extent  is  such  information 
accurate  and  reliable? 

Financial  Data  Currently  Available  to 
Franchisors 

(25)  To  what  extent  do  franchisors 
routinely  receive  financial  and/or  other 
operating  performance  information  from 
franchisees? 

(a)  What  types  of  information  do 
franchisors  receive? 

(b)  Do  franchisees  give  the 
information  voluntarily  or  by 
contractual  requirements? 

(c)  How  often  do  franchisors  receive 
such  information? 

(d)  How  long  is  such  information 
retained  by  franchisors? 

(26)  Are  the  financial  data  ciurently 
submitted  by  franchisees  sufficient  to 
enable  franchisors  to  provide 
prospective  franchisees  with  an  accurate 
appraisal  of  the  financial  risks  of 
investing  in  a  franchise?  Explain. 

(a)  If  the  data  are  insufficient  to 
provide  such  information,  what 
additional  information  would  correct 
the  deficiency? 

(b)  What  would  be  the  additional 
costs  and  benefits  of  obtaining  and 
providing  this  additional  information  to 
prospective  franchisees? 


(27)  To  what  extent  do  franchisors 
conduct  periodic  audits  of  franchisee 
financial  operations?  Explain. 

(28)  To  what  extent  do  franchisors 
require  franchisees  to  use  particular 
accounting  formats?  Explain. 

Possible  Required  Earnings  Disclosures 

(29)  Would  it  be  in  the  public  interest 
for  the  Commission  to  establish  one 
national  earnings  claims  disclosure 
requirement?  Explain. 

(^30)  What  types  of  earnings  data,  or 
other  measures  of  franchisee  operating 
performance,  would  be  most  useful  to 
prospective  franchisees  (e.g.,  revenues, 
royalties,  net  income  before  income 
taxes,  break-even  sales  volume,  time  to 
reach  a  break-even  point,  return  on 
investment)?  Describe. 

(31)  Are  there  industries  for  which 
traditional  financial  measures  of 
operating  performance  are  either 
irrelevant  or  inadequate  to  provide 
prospective  franchisees  with  useful 
earnings  information? 

(a)  What  are  these  industries? 

(b)  What  supplemental  information 
could  these  industry  franchisors  provide 
to  ensure  that  prospective  franchisees 
receive  useful  earnings  information? 

(32)  Should  the  Rule  be  revised  to 
require  franchisors  to  disclose 
information  about  franchisee  success 
rates?  If  so,  which  measure  of  success 
(e.g.,  failures,  turnover,  or  longevity  in 
a  franchise  system)  would  most  help 
franchisees  gauge  the  financial  success 
of  the  system?  Explain. 

(a)  How  should  a  franchisee  failure  be 
defined?  Explain. 

(b)  What  type  of  franchisee  failure 
data  (number  of  failures,  failure  rates,  or 
longevity  of  franchisees  who  fail)  would 
be  most  useful  to  prospective 
fi-anchisees? 

(c)  How  should  franchisee  turnover  be 
defined?  Explain. 

(d)  What  type  of  franchisee  turnover 
data  (number  of  failures,  terminations, 
cancellations,  or  transfers)  would  be 
most  useful  to  prospective  franchisees? 

(e)  Should  information  about 
franchisee  longevity  in  a  franchise 
system,  regardless  of  reasons  for 
departure,  be  disclosed  to  prospective 
franchisees?  Explain. 

(0  What  are  the  costs  and  benefits  of 
requiring  franchisors  to  disclose 
information  about  franchisee  failures, 
turnover,  or  longevity  in  a  franchise 
system? 

(33)  Is  it  possible  to  have  a  uniform 
earnings  disclosure  requirement  for  all 
franchise  systems?  Explain. 

(34)  How  can  an  earnings  disclosure 
requirement  be  configured  to  assure 
relevancy  to  the  market  location  being 
considered?  What  types  of  earnings 
information  would  be  relevant?  Explain. 


(35)  How  can  an  earnings  disclosure 
requirement  be  configured  to  reflect 
differences  in  the  length  of  franchisees' 
operating  experience?  Explain. 

(36)  How  frequently  should  earnings 
disclosures  be  updated? 

(37)  How  long  should  prospective 
franchisees  be  given  to  review  required 
earnings  disclosures  before  signing  a 
contract?  Is  the  Rule's  ten-day  minimum 
review  period  sufficient?  Explain. 

(38)  If  the  Commission  requires 
earnings  disclosures,  should  franchisors 
be  prohibited  from  making  earnings 
disclosures  other  than  those  mandated 
by  the  revised  Rule?  Explain. 

(39)  In  what  ways  might  a  mandatory 
earnings  disclosure  be  misleading  or 
deceptive  to  prospective  franchisees? 
Explain  the  specific  form  of  earnings 
disclosure  (e.g.,  gross  sales,  profit  and 
loss  statements,  average  net  income)  and 
why  it  may  be  misleading  or  deceptive. 

Possible  Exemptions  and  Special 
Circumstances 

(40)  What  kind  of  meaningful 
earnings  information  can  new  franchise 
systems  provide  to  prospective 
franchisees?  Explain. 

(a)  Should  a  new  franchise  system  be 
exempt  from  an  earnings  disclosure 
requirement? 

(o)  What  would  be  an  appropriate 
exemption  period? 

(c)  Should  a  new  franchisor  be 
required  to  provide  a  negative 
disclosure  cautioning  prospective 
franchisees  that  its  franchise  system  has 
not  been  in  business  long  enough  to 
provide  an  accurate  earnings  history? 

(41)  What  kind  of  meaningful 
earnings  information  can  a  small 
franchise  system  provide  to  prospective 
franchisees?  Explain. 

(a)  How  should  the  term  "small 
franchise  system"  be  defined? 

(b)  Would  compliance  with  an 
earnings  disclosure  requirement  impose 
significant  burdens  and  costs  on  small 
franchise  systems? 

(c)  Should  a  small  franchise  system  be 
exempt  from-  an  earnings  disclosure 
requirement?  If  so,  should  a  qualifying 
small  franchise  system  be  required  to 
provide  a  negative  disclosure  cautioning 
prospective  franchisees  that  its 
franchise  system  cannot  provide 
accurate  and  reliable  earnings 
information? 

(42)  Should  the  Commission  consider 
exemptions  to  an  earnings  disclosure 
requirement  for  other  circumstances? 
Explain. 

Additional  Considerations 

(43)  What  concerns  do  franchisors 
have  about  being  required  to  provide 
earnings  information  to  prospective 


franchise  purchasers?  How  can  the 
Commission  address  these  concerns? 

(44)  If  the  Commission  adopts  a 
mandatory  earnings  disclosure 
requirement,  franchisors  might  be 
compelled  to  collect  financial  data  fix)m 
franchisees.  What  concerns  do 
franchisees  have  about:  (a)  revealing 
financial  data  to  their  franchisors;  and 
(b)  franchisors'  use  of  their  financieil 
data  to  comply  with  an  earnings 
disclosure  requirement?  How  can  the 
Commission  address  these  concerns? 

(45)  To  what  extent  do  freuichisors' 
contractual  agreements  with  franchisees 
prevent  franchisees  from  disclosing 
information  about  their  own  operating 
performance  to  prospective  franchisees? 
How  should  the  Commission  address 
this  concern? 

0.  Invitation  to  Comment 

In  reviewing  the  Franchise  Rule, 
Commission  staff  will  consider  all 
comments  submitted  by  August  11, 
1995.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
Commission  regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  and  5  p.m.  at  the  Public  Reference 
Section,  Room  130,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580. 

E.  Public  Workshop  Conference 

The  FTC  staff  will  conduct  a  Public 
Workshop  Conference  to  discuss  written 
comments  received  in  response  to  this 
Request  for  Comments.  The  purpose  of 
the  conference  is  to  afford  Commission 
staff  and  interested  parties  a  further 
opportunity  to  openly  discuss  and 
explore  issues  raised  during  the  rule 
review,  and,  in  particular,  to  examine 
publicly  any  areas  of  significant 
controversy  or  divergent  opinions  that 
are  raised  in  the  written  comments. 
Commission  staff  will  consider  the 
views  and  suggestions  made  during  the 
conference,  in  conjunction  with  the 
MTitten  comments,  in  formulating  its 
final  recommendation  to  the 
Commission  concerning  the  review  of 
the  Franchise  Rule. 

Commission  staff  will  select  a  limited 
number  of  parties,  from  among  those 
who  submit  written  comments,  to 
represent  the  significant  interests 
affected  by  the  Rule  Review.  These 
parties  will  participate  in  an  open 
discussion  of  the  issues.  It  is 
contemplated  that  the  selected  parties 
might  ask  and  answer  questions  based 
on  their  respective  comments. 

In  addition,  the  conference  will  be 
open  to  the  general  public.  Members  of 
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the  general  public  who  attend  the 
conference  may  have  an  opportunity  to 
make  a  brief  oral  statement  presenting 
their  views  on  issues  raised  in  the  Rule 
Review.  Oral  statements  of  views  by 
members  of  the  general  public  wnll  be 
limited  to  a  few  minutes  in  length.  The 
time  allotted  for  these  statements  will  be 
determined  on  the  basis  of  the  time 
allotted  for  discussion  of  the  issues  by 
the  selected  parties,  as  well  as  by  the 
number  of  persons  who  wish  to  make 
statements. 

Written  submissions  of  views,  or  any 
other  written  or  visual  materials,  will 
not  be  accepted  during  the  conference. 
The  discussion  will  be  transcribed  and 
the  transcription  placed  on  the  public 
record. 

The  conference  will  be  held  in  the 
early  fall  over  the  course  of  two 
consecutive  days.  A  forthcoming 
announcement  will  provide  the  exact 
dates  and  location.  Parties  interested  in 
participating  must  notify  Conunission 
staff  by  August  11.  1995. 

List  of  Subjects  inl6  CFR  Pari  436 

Advertising.  Business  and  industry. 
Franchising.  Trade  practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Poison  Prevention  Packaging 
Requirements;  Proposed  Exemption  of 
Certain  Iron-Containing  Dietary 
Supplement  Powders 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  to 
amend  its  regulations  to  exempt  from 
child-resistant  packaging  requirements 
those  dietary  supplement  powders  that 
have  no  more  than  the  equivalent  of 
0.12  percent  weight-to-weight  elemental 
iron.  The  Commission  proposes  this 
exemption  because  there  are  no  known 
poisoning  incidents  with  these 
products,  and  the  dry  powdered  form 
deters  children  from  ingesting  them  in 
harmful  amounts. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  the  Commission  no 
later  than  June  21,  1995. 
ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 


the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission.  Room  502, 
4330  East-West  Highway,  Befhesda, 
Maryland  20814;  telephone  (301)  504- 
0470. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Ferrante,  Ph.D.,  Project 
Manager,  Ehrectorate  for  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0477. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Although  iron  is  essential  for  good 
health,  in  large  doses  it  can  be  toxic.  For 
this  reason,  in  1978,  the  Consumer 
Product  Safety  Commission  ("the 
Commission")  required  child-resistant 
packaging  ("CRP")  for  drugs  and  dietary 
supplements  that  contain  iron.  16  CFR 
1700.14(a)(12)  and  (13).  The 
Commission  issued  these  rules  under 
the  Poison  Prevention  Packaging  Act 
("PPPA"),  15  U.S.C.  1471-1476,  which 
authorizes  the  Commission  to  require 
CRP  to  protect  children  under  5  years  of 
age  from  poisoning  hazards  posed  by 
harmful  household  substances. 

Specifically,  CRP  is  required  for 
dietary  supplements  "that  contain  an 
equivalent  of  250  milligrams  or  more  of 
elemental  iron,  from  any  source,  in  a 
single  package  in  concentrations  of 
0.025  percent  or  more  on  a  weight-to- 
volume  basis  for  liquids  and  0.05 
percent  or  more  on  a  weight-to-weight 
basis  for  nonliquids."  16  CFR 
1700.14(a)(13).  This  requirement  does 
not  apply  if  iron  is  present  only  as  a 
colorant.  Id. 

On  May  11.  1994,  Nutritech,  Inc., 
petitioned  the  Commission  to  exempt 
unflavored.  unsweetened  iron  powders 
from  CRP  requirements  for  dietary 
supplements  containing  iron.  Nutritech 
manufactures  an  unsweetened, 
unflavored  vitamin,  mineral,  and  amino 
acid  powder  intended  to  be  mixed  with 
fruit  juice.  The  petitioner  stated  that 
CRP  is  unnecessary  for  this  dietary 
supplement  because:  (i)  The  substance 
alone  is  unpalatable;  (ii)  due  to  the 
powder  consistency  of  this  substance,  a 
child  would  not  consume  a  toxic 
amount  without  gagging;  and  (iii)  to 
Nutritech's  knowledge,  there  have  been 
no  poisoning  incidents  involving  this 
product  in  its  22  year  history.(l) '  The 
Commission  published  a  notice  in  the 
Federal  Register  soliciting  comments  on 


'  Numbers  in  parentheses  identify  documents 
listed  at  the  end  of  this  notice. 


the  petition,  59  FR  39747.  and  has 
received  no  responses. 

B.  Toxicity  Data 

The  minimum  toxic  and  lethal  doses 
of  iron  are  not  well  defined.  Generally, 
doses  of  elemental  iron  from  20  to  60 
milligrams  per  kilogram  of  body  weight 
("mg/kg")  may  produce  mild  symptoms 
of  poisoning,  60  mg/kg  is  the  minimal 
dose  for  serious  toxicity,  and 
approximately  180  to  250  mg/kg  is 
considered  a  lethal  dose.  However, 
fatalities  of  young  children  have  been 
reported  at  lower  doses.(2)(3) 

According  to  the  relevant  scientific 
and  medical  literature,  where 
information  on  the  formulation  was 
available,  the  majority  of  pediatric 
poisoning  incidents  involved  solid 
iron — in  the  form  of  tablets  or 
capsules — with  the  remaining  cases 
involving  liquid  preparations.  Among 
the  reported  ingestion  incidents, 
fatalities  and  serious  cases  of  toxicity 
usually  involve  ingestion  of  adult 
preparations  (such  as  prenatal  vitamins) 
that  contain  60  mg  or  more  of  elemental 
iron  per  tablet.  The  literature  search  did 
not  identify  a  single  case  of  pediatric 
poisoning  involving  powdered  iron 
formulations. (2)(3) 

Recently,  the  Food  and  Drug 
Administration  ("FDA")  published 
proposed  labeling  and  packaging 
requirements  for  iron-containing  dietary 
supplements  and  drugs.  59  FR  51030 
(October  6,  1994).  Based  on  its  review 
of  iron  poisonings  involving  children 
under  6  years  of  age,  the  FDA  decided 
to  limit  its  proposed  rules  to  products 
in  solid  oral  dosage  forms  (capsules  and 
tablets]  and  not  include  liquid  or 
powder  products.(2) 

The  Commission's  own  1994  study  of 
pediatric  iron  poisonings  and  fatalities  ' 
found  that  the  majority  of  serious 
outcomes  involved  products  in  solid  or 
capsule  forms.  The  report  showed  that 
all  36  of  the  in-depth  investigations  of 
iron  ingestion  deaths  of  children  under 
5  years  old  occurring  between  1986  and 
1993  involved  solid  capsule  or  tablet 
formulations.  In  1993,  57  hospital 
emergency  room  cases  documented 
through  NEISS  involved  ingestion  of 
iron  capsules  or  tablets  by  children 
under  5  years  old,  and  one  involved 
liquid  iron.  As  noted,  there  were  no 
known  pediatric  poisonings  that 
involved  powdered  formulations.  This 
study  was  based  on  data  from  the 
Commission's  National  Electronic  Injury 
Surveillance  Sysjem  ("NEISS"),  in- 
depth  investigations,  the  National 
Center  for  Health  Statistics  ("NCHS") 
and  the  American  Association  of  Poison 
Control  Centers  (•'AAPCC").(2) 


Due  to  the  subcategories  that  AAPCC 
uses  to  classify  iron  ingestion  incidents, 
the  data  do  not  specifically  address 
powdered  iron-containing  formulations. 
However,  for  these  AAPCC  cases, 
powdered  formulations  can  be  ruled  out 
of  all  iron  related  fatalities  involving 
children  under  5  years  old,  and  98.4 
percent  of  cases  with  serious  symptoms, 
that  were  reported  to  the  AAPCC 
between  1989  and  1992.  (The  remaining 
1.2%  of  cases  did  not  specify  the 
physical  form  of  the  ingested  product.) 
The  formulations  of  the  iron-containing 
products  involved  in  pediatric  deaths  is 
unavailable  from  NCHS  death  certificate 
data.  (2) 

For  powdered  dietary  supplements 
containing  18  mg  of  elemental  iron  per 
tablespoon  (0.12%  weight-to- weight),  a 
10  kg  child  would  have  to  consume  11, 
33,  and  100  tablespoons  to  reach  the 
respective  minimal  (20mg/kg),  serious 
(60mg/kg),  and  lethal  (180  mg/kg) 
toxicity  levels.  This  assiunes  none  of  the 
product  is  spilled  during 
consumption.(2) 

C.  Human  Factors  Data 

Poisoning  incidents  involving 
ingestion  of  large  amounts  of  any 
powdered  substance  are  relatively  rare. 
Rather,  children  are  more  likely  to 
ingest  large  quantities  in  the  form  of 
liquids  or  solids,  such  as  tablets  and 
capsules.  One  reason  for  this  distinction 
is  the  physical  difficulty  children  have 
handling  and  swallowing  powders. 
Eating  a  dry  powder  is  difficult  and 
time-consuming.  Only  small  amounts 
can  be  eaten  at  a  time  to  allow  the 
powder  to  absorb  sufficient  saliva  so  the 
powder  can  be  swallowed.  Attempts  to 
swallow  too  much  at  once  or  to  swallow 
too  soon  will  likely  result  in  aspirating 
the  powder  and  stimulate  coughing, 
which  would  limit  the  amount  ingested. 
Because  of  the  time  it  takes  to  ingest  a 
powder,  it  is  questionable  that  a  young 
child  could  eat  a  full  tablespoon  of 
powder  at  one  time.  The  length  of  time 


required  to  successfully  ingest  powders 
may  increase  the  opportunity  for  an 
adult  to  intervene. (2)(3) 

Children's  motivation  is  also  a  factor 
in  poisoning  incidents.  Curiosity  is  the 
most  common  motivation  among  young 
children.  Those  less  than  3  years  old 
explore  through  manipulative  and  oral 
activity.  The  youngest  at-risk  children 
(less  than  24  months)  reportedly  ingest 
substances  like  dirt  or  powdered 
detergent  by  grasping  a  handful  of  the 
substance  and  then  opening  their  hands 
and  using  their  palms  to  push  the 
substance  into  their  mouths.  This  often 
results  in  spilling  much  of  the 
substfmce.(3) 

Exploratory  behavior  among  children 
3  to  4  yeeirs  old  may  be  somewhat  more 
controlled  than  for  younger  children. 
For  example,  in  a  study  examining 
powdered  aspirin,  children  42  to  51 
months  of  age  had  difficulty  picking  up 
the  fine  aspirin  powder,  and  when 
asked  to  taste  it,  they  did  so  by  putting 
their  fingers  in  the  powder  and  licking 
their  fingers  or  by  licking  the  powder 
directly  on  the  table.  This  behavior  may 
tend  to  limit  the  amount  ingested. (3) 

In  role-playing  activities,  children 
may  use  a  powdered  substance  in 
imitation  of  adult  behavior.  They  may 
mix  it  with  a  liquid  and  drink  it  or  use 
the  powder  to  substitute  for  some  other 
food  item  (e.g.,  cake  mix).  However, 
incomplete  mixing  of  the  product  will 
result  in  a  grainy  or  lumpy  mixture 
which  may  cause  gagging.  Repeated 
ingestion  is  unlikely  following  such  an 
experience.  It  is  unlikely  that  a  child 
could  effectively  dissolve  and  ingest 
toxic  amounts  of  powder  with  0.12 
percent  weight-to-weight  iron. (3) 

Hunger  is  another  potential 
motivation.  The  primary  risk  of 
poisoning  from  these  iron-containing 
supplements  would  be  to  a  starved, 
unattended  child  with  no  other 
available  source  of  nutrition.  However, 
it  is  unlikely  that  a  child  would  have 
the  time  and  perseverance  to  ingest  a 


quantity  of  iron  (11  tablespoons)  that 
would  be  potentially  toxic  (20  mg/kg). 
This  is  especially  true  since  these 
products  are  expensive,  purchased  by  a 
select  population  of  nutrition 
enthusiasts,  and  are  probably  stored 
near  other  foods  that  would  be  more 
appealing  to  children.(3) 

The  relative  palatability  of  a 
substance  may  influence  toxic 
ingestions.  Although  flavor  plays  little 
or  no  role  in  determining  whether  a 
product  is  ingested,  it  does  influence 
the  quantity  ingested.  The  unpleasant 
taste  of  the  petitioner's  product  may 
deter  ingestion  of  toxic  levels.  Flavored 
products  may  pose  a  somewhat  greater 
risk.  However,  the  other  factors 
discussed  above  would  likely  limit  the 
toxic  dose  ingested  of  both  flavored  and 
unflavored  powdered  iron 
supplements.(3) 

D.  Economic  Data 

According  to  the  Food  and  Drug 
Administration,  a  dietary  supplement  is 
"a  food,  not  in  conventional  form,  that 
supplies  a  component  to  supplement 
the  diet  by  increasing  the  total  dietary 
intake  of  that  component,"  Dietary 
Supplement  Health  and  Education  Act 
of  1994,  Public  Law  103-417.  These  are 
distinct  from  fortified  foods,  such  as 
infant  formulas  and  meal  replacements, 
which  are  intended  to  serve  as  the  sole 
item  of  a  meal.  The  ingredients  in 
dietary  supplements  and  fortified  foods 
may  be  similar,  but  the  marketing 
emphasis  and  health  claims  are 
different.  (4) 

The  petitioner  markets  two 
unsweetened,  unflavored  protein 
powder  supplements  that  are  sold  in 
individual  serving  packets  or  in 
canisters.  Each  recommended  serving  of 
1  tablespoon  contains  18  mg  of  iron  and 
is  mixed  with  juice  for  consumption. 
The  following  table  shows  the  available 
container  sizes  and  the  total  iron 
content  of  each. 


Size 


5.29  oz 

15.9  oz 

2.2  lb 

25  packets 


Servings  j      Total  iron  content  (mg) 


10 
30 
66 
25 


180. 

540. 

1188. 

450  (18  mg  per  packet). 


Sweetened  or  flavored  supplements 
make  up  the  major  part  of  the  powder 
dietary  supplement  market.  Many  are 
marketed  as  "sports  nutritionals"  for 
fitness  enthusiasts.  These  products  are 
packaged  in  cartons,  canisters,  packets, 
jugs,  and  pails  in  various  sizes  and 
strengths  of  iron.  Unit  and  dollar  sales 
of  powdered  nutritional  products  are 


not  available.  A  spokesperson  for  the 
Council  for  Responsible  Nutrition 
("CRN"),  an  industry  group,  estimates 
the  retail  market  for  protein  powders 
(including  both  supplements  and 
fortified  foods)  at  $2  billion.  CRN 
attributes  the  larger  market  share 
(percent  unknown)  to  flavored  powders 


marketed  as  sports  nutritionals  and  diet 
supplements.(4) 

D.  Action  on  the  Petition 

As  discussed  above,  the  relevant 
literature  and  data  show  no  cases  of 
child  poisonings  due  to  iron-containing 
powders.  In  addition,  it  is  unlikely  that 
young  children  would  ingest  toxic 
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amounts  of  iron-containing  supplement 
powders  which  are  difficult  for  children 
to  handle  without  spilling  or  to  swallow 
without  gagging.  A  child  would  have  to 
ingest  approximately  11  tablespoons  of 
petitioner's  product  (20  mg/kg  in  a  10  kg 
child)  in  order  to  produce  a  minimally 
toxic  dose.  Approximately  100 
tablespoons  would  be  required  for  a 
lethal  dose.  Most  of  the  factors  that 
make  toxic  ingestions  of  petitioner's 
unflavored  product  unlikely  would  also 
apply  to  flavored  supplement  powders. 

Aner  considering  the  available 
information,  the  Commission 
preliminarily  concludes  that  the  degree 
and  nature  of  the  hazard  to  children 
presented  by  the  availability  of  dietary 
supplement  powders  with  no  more  than 
the  equivalent  of  0.12  percent  weight-to- 
weight  elemental  iron  are  such  that 
special  packaging  is  not  required  to 
protect  children  from  serious  personal 
injury  or  serious  illness  resulting  from 
handling,  or  ingesting  such  substance. 
Accordingly,  the  Commission  voted  to 
grant  the  petition  and  proposes  to 
amend  16  CFR  1700.14(a)(13)  to  exempt 
from  requirements  for  child  resistant 
packaging  those  dietary  supplement 
powders  with  no  more  than  the 
equivalent  of  0.12  percent  weight  to- 
weight-elemental  iron. 

E.  Regulatory  Flexibility  Certification 

Under  the  Regulatory  Flexibility  Act 
(Public  Law  96-354,  5  U.S.C.  601  et 
seq.),  when  an  agency  issues  proposed 
and  final  rules,  it  must  examine  the 
rules'  potential  impact  on  small 
businesses.  The  Act  requires  agencies  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  if  a  proposed  rule  would  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

The  exemption  proposed  below,  to 
exempt  powdered  iron-containing 
dietary  supplements  from  CRP 
requirements,  will  give  manufacturers  of 
these  products  the  option  of  packaging 
products  using  any  packaging  they 
choose.  As  far  as  CPSC  is  aware, 
powdered  iron-containing  dietar> 
supplements  are  not  currently  packaged 
in  CRP.  The  Commission's  Compliance 
staff  is  exercising  its  enforcement 
discretion  regarding  these  products 
pending  completion  of  this  rulemaking. 
Thus,  the  proposed  exemption  will 
bring  no  change  in  the  current 
packaging  of  products  subject  to  the 
exemption.  Accordingly,  the 
Commission  concludes  that  this 
exemption  will  not  have  any  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 


F.  Environmental  Considerations 

The  Commission's  regulations  at  16 
CFR  1021.5(c)(3)  state  that  rules 
exempting  products  from  child-resistant 
packaging  requirements  under  the  PPPA 
normally  have  little  or  no  potential  for 
affecting  the  human  environment.  The 
Commission  does  not  foresee  any 
special  or  unusual  circumstances 
surrounding  this  proposed  rule. 
Therefore,  exempting  these  products 
from  the  PPPA  requirements  will  have 
little  or  no  effect  on  the  human 
environment.  For  this  reason,  the 
Commission  concludes  that  no 
environmental  assessment  or  impact 
statement  is  required  in  this  proceeding. 

G.  Effective  Date 

Since  the  proposed  rule  provides  for 
an  exemption,  no  delay  in  the  effective 
date  is  required.  5  U.S.C  553(d)(1). 
Accordingly,  the  rule  shall  become 
effective  upon  publication  of  the  final 
rule  in  the  Federal  Register. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Infants  and 
children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

Conclusion 

For  the  reasons  given  above,  the 
Commission  amends  Title  16  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  1700— {AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L.  91-601.  sees.  1-9,  84 
Stat.  1670,  15  U.S.C  1471-76,  Sees.  1700.1 
and  17U0.14  also  issued  under  Pub.  L.  92- 
573,  sec.  30(a).  88  Stat.  1231. 15  U.S.C. 

2079(a). 

2.  Section  170G.14(a)(13)  is  revised  to 
read  as  follows: 

§  1 700. 1 4    Substances  requiring  special 
packaging. 

(a)*    *    • 

(13)  Dietary  supplements  containing 
iron.  Dietary  supplements,  as  defined  in 
§  1700.1(a)(3),  that  contain  an 
equivalent  of  250  mg  or  more  of 
elemental  iron,  from  any  source,  in  a 
single  package  in  concentrations  of 
0.025  percent  or  more  on  a  weight-to- 
volume  basis  for  liquids  and  0.05 
percent  or  more  on  a  weight-to- weight 
basis  for  nonliquids  (e.g.,  powders, 
granules,  tablets,  capsules,  wafers,  gels, 
viscous  products,  such  as  pastes  and 
ointments,  etc.)  shall  be  packaged  in 
accordance  with  the  provisions  of 
§  1700.15  (a),  (b),  and  (c),  except  for  the 
following: 

(i)  Preparations  in  which  iron  is 
present  solely  as  a  colorant;  and 


(ii)  Powdered  preparations  with  no 
more  than  the  equivalent  of  0.12  percent 
weight-to-weight  elemental  iron. 

***** 

Dated:  April  3,  1995. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 
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ACTION:  Notice  of  proposed  rulemaking 

and  supplemental  notice  of  proposed 
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SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  require  that  public  utilities 
owning  and/or  controlling  facilities 
used  for  the  transmission  of  electric 
energy  in  interstate  commerce  have  on 


file  tariffs  providing  for  non- 
discriminatory open  access  transmission 
services.  The  Commission  is  also 
proposing  to  permit  public  utilities  and 
transmitting  utilities  to  recover 
legitimate  and  verifiable  stranded  costs. 
The  Commission's  goal  is  to  encourage 
lower  electricity  rates  by  structuring  an 
orderly  transition  to  competitive  bulk 
power  markets.  The  Commission  is 
seeking  public  comment  on  its 
proposals. 

DATES:  Written  comments  must  be 
received  by  the  Commission  by  August 
7,  1995.  Reply  comments  must  be 
received  by  the  Commission  by  October 
4, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  D.  Withnell,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  Nordi  Capitol  St.. 
NE.,  Washington,  DC  20426, 
telephone:  (202)  208-2063,  (Docket 
No.  RM95-8-000 — legal  issues). 
Deborah  B.  Leahy.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street.  NE..  Washington,  DC  20426. 
telephone:  (202)  208-2039.  (Docket 
No.  RM94-7-001 — legal  issues). 
Michael  A.  Coleman,  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  telephone:  (202)  208-1236, 
(technical  issues). 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary  Federal  Energy  Regulatory 
Commission  825  North  Capitol  Street, 
N.E.  Washington,  D.C.  20426. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3401,  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200,  14400,  12000,  9600, 
7200,  4800,  2400,  1200  or  300bps,  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 


be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 
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I.  Introduction 

The  electric  power  industry  is  today 
an  industry  in  transition.  In  response  to 
changes  in  the  law,  technology,  and 
markets,  competitive  pressures  are 
steadily  building  in  the  industry.  Once 
the  primary  domain  of  large,  vertically 
integrated  utilities  providing  power  at 
regulated  rates,  the  industry  now 
includes  companies  selling 
"unbundled"  power  at  rates  set  by 
competitive  markets.  New  generating 
facilities  are  being  built  at  costs  well 
below  the  average  costs  of  some 
vertically  integrated  utilities.  In  this 
environment,  more  competition  will 
mean  lower  rates  for  wholesale 
customers  and,  ultimately,  for 
consumers. 

The  Commission's  goal  is  to 
encourage  lower  electricity  rates  by 
structuring  an  orderly  transition  to 
competitive  bulk  power  markets. 
Development  of  such  markets  is  certain. 
The  questions  are  when  and  how. 
Experience  has  shown  that  competitive 
pressures  cannot  be  contained  for  long 
writhout  serious  economic  distortions. 
Competition  will,  we  are  confident, 
result  in  lower  rates.  But  experience  has 
also  shovni  that  a  measured  transition 
from  regulated  to  competitive  markets  is 
absolutely  essential. 

Moving  to  competitive  generation 
markets  will  fundamentally  change 
long-standing  regulatory  relationships. 
Utilities  have  invested  billions  of 
dollars  in  order  to  meet  their 
obligations.  Those  investments  have 
been  made  under  a  "regulatory 
compact"  whereby  utilities — and  their 
shareholders — expect  to  recover 
prudently  incurred  costs.  With  the 
advent  of  competition,  even  prudent 
investments  may  t>ecome  stranded. 
Reliance  on  past  contractual  and 
regulatory  practices  must  be  recognized 
and  past  investments  must  be  protected 
to  assure  an  orderly,  fair  transition  to 
competition. 

The  focus  of  our  proposal  today  is  to 
facilitate  competitive  wholesale  electric 
power  markets.  The  key  to  competitive 
bulk  power  markets  is  opening  up 
transmission  services.  Transmission  is 
the  vital  link  between  sellers  and 
buyers.  To  achieve  the  benefits  of 
robust,  competitive  bulk  power  markets, 
all  wholesale  buyers  and  sellers  must 
have  equal  access  to  the  transmission 
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grid.  Otherwise,  efficient  trades  cannot 
take  place  and  ratepayers  will  bear 
unnecessary  costs.  Thus,  market  power 
through  control  of  transmission  is  the 
single  greatest  impediment  to 
competition.  Unquestionably,  this 
market  power  is  still  being  used  today, 
or  can  be  used,  discriminatorily  to  block 
competition. 

The  Commission  has  an  obligation  to 
prevent  unduly  discriminatory  practices 
in  transmission  access.  In  current 
circumstances,  the  absence  of  tariffs 
offering  open  access,  non- 
discriminatory transmission  services  by 
each  public  utility  impedes  the 
transition  to  competitive  markets  greatly 
enough  to  be  unduly  discriminatory 
under  section  206  of  the  Federal  Power 
Act  (FPA).  Proceeding  as  we  have  in  the 
past,  case-by-case,  would  delay 
unreasonably  the  transition  to 
competitive  markets.  A  patchwork  of 
transmission  systems — some  open  and 
some  not — would  also  lead  to  unfair 
practices  and  inequitable  burdens. 

At  the  same  time,  while  fulfilling  our 
duty  under  section  206  of  the  FPA  to 
cure  undue  discrimination,  we  see  no 
need  now  to  abrogate  existing 
contractual  relationships.  Rather,  we 
propose  to  provide  a  transition  to  a 
competitive  generation  industry  that 
allows  for  the  recovery  of  legitimate, 
prudent  and  verifiable  costs  lawfully 
incurred  to  serve  customers  under  the 
terms  of  existing  contracts.  In  the 
context  of  today's  electric  industry,  the 
goals  of  increased  competition  and 
lower  bulk  power  rates  are  best  pursued 
through  a  structured  transition  rather 
than  through  abrogating  all  existing 
contracts. 

In  short,  at  this  crossroad  for  the 
industry,  it  is  critical  to  take  the 
regulatory  steps  now  to  facilitate  the 
transition  to  competitive  bulk  power 
markets  in  an  orderly  manner.  The  most 
important  of  these  steps  are  to  ensure 
non-discriminatory  access  to  the 
transmission  grid  for  all  wholesale 
buyers  and  sellers  of  electric  energy  in 
interstate  commerce,  and  to  address  the 
transition  costs  associated  with  open 
transmission  access.  The  Commission 
will  take  these  steps  in  a  manner 
consistent  with  maintaining  the 
reliability  of  the  interstate  transmission 
grid. 

In  this  proceeding,  the  Commission 
pursuant  to  its  authority  under  sections 
205  and  206: 

•  prop>oses  to  require  all  public  utilities 
owning  or  controlling  facilities  used  for 
transmitting  electric  energy  in  interstate 
commerce  to  File  open  access  transmission 
tariffs; 

•  prop)oses  to  require  the  utilities  to  take 
transmission  service  (including  ancillary 


services)  for  their  own  wholesale  sales  and 
purchases  of  electric  energy  under  the  of>en 
access  tariffs; 

•  issues  a  supplemental  proposed  rule  to 
permit  the  recovery  of  legitimate  and 
verifiable  stranded  costs  associated  with 
requiring  open  access  tariffs;  and 

•  proposes  regulations  to  implement  the 
filing  of  the  often  access  tariffs  and  the  initial 
rales  under  these  tariffs. 

The  open  access  tariffs — to  bfe  offered 
to  all  sellers  and  buyers  of  electric 
energy  sold  at  wholesale  in  interstate 
commerce — must  offer  wholesale 
transmission  services  (network  and 
point-to-point),  including  ancillary 
services,  on  a  non-discriminatory  basis 
to  third  parties.'  In  addition,  the  public 
utility  must  price  separately  all 
wholesale  generation  and  transmission 
services  (including  ancillary  services) 
and  take  wholesale  transmission  service 
under  its  own  tariff,  i.e..  "functionally 
unbundle"  its  wholesale  generation  and 
transmission  services.  The  proposed 
rule  does  not  mandate  the  corporate 
separation  of  generation,  transmission, 
and  distribution  functions. 

The  proposed  rule  proposes  pro  forma 
tariffs  for  network  and  point-to-point 
services,  defines  non-discriminatory 
open  access  to  include  access  to 
ancillary  services,  and  requires  that 
tariffs  include  a  reciprocity  provision 
requiring  any  user  or  agent  of  the  user 
of  the  tariff  that  owns  and/or  controls 
transmission  facilities  to  provide  non- 
discriminatory access  to  the  tariff 
provider. 

To  assure  that  the  ojien  access  tariffs 
promote  competition  and  do  not  operate 
in  an  unduly  discriminatory  maiuier. 
the  proposed  rule  would  require  public 
utilities  to  provide  all  actual  or  potential 
transmission  users  the  same  access  to 
information  as  the  public  utility  enjoys. 
The  Commission  is  proposing  to 
develop  industry-wide  real-time 
information  networks  in  a  separate 
Notice  of  Technical  Conference  that  is 
being  issued  concurrently  with  this 
proposed  rule.^ 

Not  all  transmitting  utilities  are 
public  utilities  subject  to  the 
Commission's  jurisdiction  under  section 
206  of  the  FPA.'  The  Commission 


'  Throughout  this  NOPR  thi«  requirement  will  be 
referred  to  as  the  "non-discriminatory  open  access" 
requirement. 

'  Notice  of  Technical  Conference  and  Request  for 
Comments.  Docket  No.  RM9S-9-000. 

'  Section  206  of  the  IH'A  applies  to  public 
utilities,  whereas  section  211  applies  to 
transmitting  utilities.  A  public  utility  is  defmed 
under  section  201(e)  of  the  FPA  as  "any  person  who 
owns  or  operates  facilities  subject  to  the  jurisdiction 
of  the  Commission  under  this  Part  (other  than 
facilities  subject  to  such  jurisdiction  solely  by 
reason  of  sections  210,  211.  or  212|."  A  transmitting 
utility  is  deflned  under  section  3(23)  of  the  FPA  as 
"any  electric  utility,  qualifying  cogeneration 


cannot  pursuant  to  section  206  require 
non-public  utilities  to  file  open  access 
tariffs  .  Therefore,  the  proposed  rule 
would  encourage  the  broad  application 
of  section  211  as  an  additional  means  of 
achieving  the  goal  in  the  Energy  Policy 
Act  of  1992  of  promoting  increased 
wholesale  competition.  Without  broader 
application  of  section  211,  wholesale 
bulk  power  market  participants  could  be 
denied  access  to  more  competitive 
generation  sources  to  the  detriment  of 
consumers. 

We  presently  do  not  find  it  necessary 
to  use  our  authority  under  section  206 
of  the  FPA  to  reform  public  utilities' 
existing  requirements  contracts  or  any 
other  contracts  to  eliminate  undue 
discrimination  or  attain  more 
competitive  bulk  power  markets. 
However,  we  seek  information  about 
existing  requirements  contracts, 
including  the  remaining  life  and  notice 
provision  in  each  such  contract,  and 
whether  it  would  be  in  the  public 
interest  to  modify  any  existing 
contracts. 

The  Commission  believes  that  the 
open  access  requirement  will  eliminate 
the  transmission  market  power  of  public 
utilities  by  ensuring  that  all  participants 
in  wholesale  power  markets  will  have 
non-discriminatory  open  access  to  the 
transmission  systems  of  public  utilities. 
This  market  power  has  been  the 
Commission's  primary  concern  in  recent 
years  in  analyzing  requests  for  market- 
based  generation  rates.  We  therefore 
seek  comments  on  the  effect  of  industry- 
wide non-discriminatory  open  access  on 
the  Commission's  criteria  for 
authorizing  power  sales  at  market-based 
rates. 

The  Commission's  market-rate  criteria 
also  have  included  other  aspects  of 
market  power,  such  as  generation 
dominance.  In  particular,  we  note  the 
Commission's  recent  KCPB-L  decision, 
in  which  we  dropped  the  generation 
dominance  standard  for  market-based 
sales  from  new  capacity.*  This  rule 
proposes  to  codify  that  decision,  and 
seeks  comment  on  whether  the 
generation  dominance  standard  should 
also  be  dropped  for  market-based  sales 
from  existing  capacity. 

In  issuing  this  proposed  rule,  we  are 
particularly  concerned  with  its  possible 
effect  on  stranded  costs.  It  is  important 


bcllity,  qualifying  small  power  production  facility, 
or  Federal  power  marketing  agency  which  owns  or 
operates  electric  power  transmission  facilities 
which  are  used  for  the  sale  of  electric  energy  at 
wholesale."  Not  all  transmitting  utilities  are  public 
utilities.  For  instance,  a  municipally-owned  electric 
utility  that  owns  transmission  facilities  that  are 
used  for  the  sale  of  electric  energy  at  wholesale  is 
a  transmitting  utility,  but  is  not  a  public  utility. 
'  See  Kansas  City  Power  &  Light  Company,  67 
FERC  1  61,183  at  61.557  (1994)  [KCPBrL). 


to  couple  our  open  access  rule  with  a 
rule  ensuring  recovery  of  all  legitimate 
♦ransition  costs,  consistent  with  the 
guidelines  established  herein. 
Accordingly,  we  are  making  preliminary 
findings  with  respect  to  the  Stranded 
Cost  NOPR  issued  on  June  29,  1994. 
seeking  additional  comments,  and 
consolidating  the  Stranded  Cost  NOPR  * 
with  this  proposed  rule. 

Because  of  the  benefits  associated 
with  the  transition  to  a  competitive 
regime,  it  is  important  to  have  the  open 
access  tariffs  in  place  as  soon  as 
possible.  Thus,  we  propose  a  two-stage 
procedure  to  accomplish  that  goal.  In 
Stage  One,  we  would  place  generic  open 
access  tariffs  in  effect  simultaneously  on 
a  date  certain  for  every  public  utility 
that  owns  and/or  controls  transmission 
facilities*  and  would  establish  rates  for 
each  public  utility  based  on  the  most 
current  Form  No.  1  data  available.  In 
Stage  Two,  utilities  would  be  free  to 
propose  changes  to  the  rates,  terms,  and 
conditions  in  the  generic  tariffs  and 
customers  and  others  would  be  free  to 
file  complaints  seeking  changes  in  the 
rates,  terms,  and  conditions.  However, 
Stage  Two  tariffs  must  contain  at  least 
the  non-price  tariff  terms  and  conditions 
contained  in  the  oro  forma  tariffs. 

Comments  of  all  interested  persons 
should  be  filed  pursuant  to  the 
procedures  set  out  below. 

II.  Public  Reporting  Burden 

A.  Docket  No.  RM95-8-000 

The  proposed  rule  specifies  filing 
requirements  to  be  followed  by  public 
utilities  in  making  non-discriminatory 
open  access  tariff  fiUngs.  The 
information  collection  requirements  of 
the  proposed  rule  are  attributable  to 
FERC-516  "Electric  Rate  Filings."  The 
current  total  armual  reporting  burden 
for  FERC-516  is  784,488  hours. 

The  proposed  rule  requires  public 
utilities  filing  non-discriminatory  open 
access  tariffs  to  provide  certain 
information  to  the  Commission.  The 
public  reporting  burden  for  the 
information  collection  requirements 
contained  in  the  proposed  rule  is 
estimated  to  average  300  hours  per 
response.  This  estimate  includes  time 
for  reviewing  the  requirements  of  the 
Commission's  regulations,  searching 
existing  data  sources,  gathering  and 
maintaining  the  necessary  data, 
completing  and  reviewing  the  collection 


'  See  Recovery  of  Stranded  Costs  by  Public 
Utilities  and  Transmitting  Utilities,  Notice  of 
Proposed  Rulemaking,  59  FR  35274  (July  11,  1994). 
IV  FERC  Stats.  &  Regs.,  Proposed  Regulations 
1  32.507  (Stranded  Cost  NOPR). 

'^Because  power  pools  raise  complex  issues,  we 
seek  comments  on  how  to  implement  the  NOPR  for 
power  pools. 


of  information,  and  filing  the  required 
information. 

There  are  approximately  328  pubHc 
utilities,  including  marketers  and 
wholesale  generation  entities.  The 
Commission  estimates  that 
approximately  137  of  these  utilities  ovra 
or  control  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  and  vdll  respond  to 
the  information  collection.  The 
respondents  would  be  all  public  utilities 
required  to  file  non-discriminatory  open 
access  tariffs.  These  cire  the  public 
utilities  that  are  also  transmitting 
utilities  and  either  file  Form  715  or  have 
it  filed  on  their  behalf.  The  information 
will  be  provided  with  each  filing  by  a 
respondent.  Accordingly,  the  public 
reporting  burden  is  estimated  to  be 
41.100  hours. 

Send  comments  regarding  this  biu-den 
estimate  or  any  other  aspect  of  the 
Commission's  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-14151,  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission  (202) 
395-3087]. 

B.  Docket  No.  RM94-7-001 

The  initially  proposed  rule  would 
require  public  utilities  seeking  to 
recover  stranded  costs  to  provide  certain 
information  to  the  Commission.  The 
Commission  estimated  that  the  public 
reporting  burden  for  the  information 
collection  requirements  contained  in  the 
initially  proposed  rule  would  be  50 
hours  per  response.  The  Commission 
also  estimated  that  there  would  be  ten 
respondents  to  the  information 
collection  annually. 

Under  the  proposed  rule  contained  in 
this  supplemental  notice  of  proposed 
rulemaking,  the  information  that  public 
utilities  will  be  required  to  file  is  not 
substantially  different  from  that 
required  by  the  initially  proposed  rule. 
The  Commission  also  believes  that  the 
average  filing  burden  and  frequency  of 
filing  will  be  approximately  the  same  as 
under  the  initially  proposed  rule. 
Therefore,  the  Commission  estimates 
that  there  will  be  no  additional  public 
filing  burden  associated  with  the 
proposed  rule. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
Commission's  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 


Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller. 
Information  Services  Division,  (202) 
208-1415],  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulator)'  Commission  (202) 
395-3087]. 

III.  Discussion 

A.  Summary  of  Authority  and  Findings 

The  primary  purposes  of  the  Federal 
Power  Act  are  to  curb  abusive  practices 
by  public  utility  companies  and  to 
protect  consumers  from  excessive  rates 
and  charges.  To  achieve  these  ends, 
section  205  of  the  FPA  requires  that  no 
public  utility  shall  "make  or  grant  any 
undue  preference  or  advantage  to  any 
person  or  subject  any  person  to  any 
undue  preference  or  disadvantage." 
with  respect  to  the  transmission  of 
electric  energy  in  interstate  commerce 
or  the  sale  for  resale  of  electric  energy 
in  interstate  commerce,  ^  Section  206  of 
the  FPA  authorizes  the  Commission  to 
investigate  and  remedy  unduly 
discriminatory  or  preferential  rules, 
regulations,  practices  or  contracts 
affecting  public  utility  rates  for 
transmission  in  interstate  commerce  or 
for  sales  for  resale  in  interstate 
commerce. 

The  significant  technological, 
structural,  statutory,  and  regulatory 
changes  over  the  past  twenty  years  have 
affected  the  electric  utility  industry 
such  that  competitive  bulk  power 
markets  are  now  emerging.  This 
transition  has  expanded  what  the 
Commission  must  consider  to  be  undue 
discrimination  in  the  rates,  terms,  and 
conditions  offered  by  public  utilities. 
We  find  that  utilities  owning  or 
controlling  transmission  facilities 
possess  substantial  market  power;  that, 
as  profit  maximizing  firms,  they  have 
and  will  continue  to  exercise  that 
market  power  in  order  to  maintain  and 
increase  market  share,  and  will  thus 
deny  their  wholesale  customers  access 
to  competitively  priced  electric 
generation;  and  that  these  unduly 
discriminatory  practices  will  deny 
consumers  the  substantial  benefits  of 
lower  electricity  prices.  We  propose  to 
prevent  this  discrimination  by  requiring 
all  public  utilities  owning  and/or 
controlling  transmission  facilities  to 
offer  non-discriminatory  open  access 
transmission  services. 

At  the  same  time,  we  see  no  need  now 
to  abrogate  existing  contractual 
relationships.  Instead,  contracts  should 


">  16  U.S.C.  824d(b)  and  824(a). 
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be  permitted  to  run  their  course. 
Additionally,  we  believe  that  recovery 
of  legitimate  stranded  costs  is  critical  to 
the  successful  transition  of  the  electric 
utility  industry  from  a  tightly  regulated, 
cost-of-service  utility  industry  to  an 
open  access,  competitively  priced 
power  industry. 

The  requirement  of  open  access 
coupled  with  the  recovery  of  legitimate 
stranded  costs  furthers  the 
Congressional  purposes  embodied  in  the 
Federal  Power  Act  and  the  Energy 
Policy  Act  of  1992  of  protecting 
consumers,  ensuring  reasonable  rates, 
and  encouraging  competition. 

Below,  we  set  out  the  Commission's 
legal  authority  to  require  non- 
discriminatory open  access,  the  relevant 
historical  developments  in  the  electric 
industry,  and  the  need  for  regulatory 
reform.  * 

B.  Legal  Authority 

1 .  Undue  Discrimination/ 
Anticompetitive  Effects 

The  Commission  has  authority  to 
remedy  undue  discrimination.  That  is 
clear.  Some  may  argue  that  case  law 
under  the  FPA  limits  our  authority  to 
order  wheeling.  We  have  carefully 
analyzed  relevant  cases  examining  our 
wheeling  authority.  We  conclude  that 
we  have  authority  to  require  wheeling, 
or  non-discriminatory  open  access,  as  a 
remedy  for  undue  discrimination.  Our 
analysis  of  the  case  law  is  set  forth 
below. 

In  upholding  the  Commission's  order 
requiring  non-discriminatory  open 
access  in  the  natural  gas  industry,  the 
court  in  Associated  Gas  Distributors  v. 
FERC  stated  that  the  Natural  Gas  Act 
"fairly  bristles"  with  concern  for  undue 
discrimination.'  The  same  is  true  of  the 
FPA.  The  Commission  has  a  mandate 
under  sections  205  and  206  of  the  FPA 
to  ensure  that,  with  respect  to  any 
transmission  in  interstate  commerce  or 
any  sale  of  electric  energy  for  resale  in 
interstate  commerce  by  a  public  utility, 
no  person  is  subject  to  any  undue 
prejudice  or  disadvantage.  We  must 
determine  whether  any  rule,  regulation, 
practice  or  contract  affecting  rates  for 
such  transmission  or  sale  for  resale  is 
unduly  discriminatory  or  preferential. 


■On  February  16.  199S.  the  Coalition  for  a 
Competitive  Electric  Market  filed  a  petition  for  a 
rulemaking  on  comparability.  The  Industrial 
Coniumers  and  the  Tranamission  Acceta  Policy 
Study  Group  filed  commenti  in  support  of  the 
petition.  The  Commission  will  not  separately  notice 
the  Coalition's  petition,  but  seeks  comment  on  that 
pleading,  and  the  supporting  pleadings,  in  this 
notice  of  proposed  rulemaking. 

"Associated  Gas  Distribulon  v.  FEBC.  824  F.2d 
981.  998  (D.CCir.  1987).  cert,  denied.  485  U.S.  1006 
(1988)  [AGD). 


and  must  prevent  those  contracts  and 
practices  that  do  not  meet  this  standard. 
As  discussed  below,  AGD  demonstrates 
that  our  remedial  power  is  very  broad 
and  includes  the  ability  to  order 
industry-wide  non-discriminatory  open 
access  as  a  remedy  for  undue 
discrimination.  Moreover,  the 
Commission's  power  under  the  FPA 
"clearly  carries  with  it  the  responsibility 
to  consider,  in  appropriate 
circumstances,  the  anticompetitive 
effects  of  regulated  aspects  of  interstate 
utility  operations  pursuant  to  [FPA] 
sections  202  and  203,  and  under  like 
directives  contained  in  sections  205, 
206,  and  207."  >° 

Based  on  the  mandates  of  sections  205 
and  206  of  the  FPA  and  the  case  law 
interpreting  the  Commission's  authority 
over  transmission  in  interstate 
commerce,  we  conclude  that  we  have 
ample  legal  authority — indeed,  a 
responsibility — under  section  206  of  the 
FPA  to  order  the  filing  of  non- 
discriminatory open  access  transmission 
tariffs  if  we  find  such  order  necessary  as 
a  remedy  for  undue  discrimination  or 
anticompetitive  effects."  We  discuss 
below  the  primary  court  decisions  that 
touch  on  our  wheeling  authority  under 
sections  205  and  206. 

The  Commission's  authority  to  order 
access  as  a  remedy  for  undue 
discrimination  under  the  NGA  was 
upheld  and  discussed  in  detail  in  AGD. 
In  AGD,  the  court  upheld  in  relevant 
part  the  Commission's  Order  No.  436. '^ 
That  order  found  the  prevailing  natural 
gas  company  practices  to  be  "unduly 
discriminatory"  within  the  meaning  of 
section  5  of  the  NGA  (the  parallel  to 
section  206  of  the  FPA)  and  held  that  if 
pipelines  wanted  blanket  certification 
for  their  transportation  services,  they 
must  commit  to  transport  gas  for  others 
on  a  non-discriminatory  basis;  in  other 
words,  they  must  provide  non- 
discriminatory open  access. 

In  upholding  tne  Commission's 
authority  to  require  open  access,  the 
court  first  noted  that  the  opponents' 
arguments  against  such  authority  were 
"uphill."  The  statute  contains  no 


■<>S«e  Gulf  States  Utilities  Company  y.  FPC.  411 

U.S.  747.  758-59  (1973). 

"  In  most  situations,  discrimination  that 
precludes  transmission  access  or  gives  inferior 
access  will  have  at  least  potential  anticompetitive 
effects  because  it  limits  access  to  generation 
markets  and  thereby  limits  competition  in 
generation.  Similarly,  it  is  probable  that  any 
transmission  provision  that  has  anticompetitive 
effects  would  also  be  found  to  be  unduly 
discriminatory  or  preferential  because  the 
anticompetitive  provision  would  most  likely  favor 
the  transmission  owner  vis-a-vis  others. 

■'Order  No.  436,  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  II]  FERC 
Stats.  &  Regs..  Regulations  Preambles  1  30.665 
(1985). 


language  forbidding  the  Commission  to 
impose  common  carrier  status  on 
pipelines,  let  alone  forbidding  the 
Commission  to  impose  "a  specific  duty 
that  happens  to  be  a  typical  or  even  core 
component  of  such  status."  The  court 
found  that  the  legislative  history  cited 
by  the  opponents  came  nowhere  near 
overcoming  this  statutory  silence. 
Rather,  the  legislative  history  supported 
only  the  proposition  that  Congress  itself 
declined  to  impose  common  carrier 
status.  1^  Emphasizing  Congress'  deep 
concern  with  undue  discrimination,  the 
court  found  that  the  Commission  had 
ample  authority  to  "stamp  out"  such 
discrimination: 

The  issue  seems  to  come  down  to  this: 
Although  Congress  explicitly  gave  the 
Commission  the  power  and  the  duty  to 
achieve  one  of  the  prime  goals  of  common 
carriage  regulation  (the  eradication  of  undue 
discrimination),  the  Commission's  attempted 
exercise  of  that  power  is  invalid  because 
Congress  in  1906  and  1914  and  1935  and 
1938  itself  refrained  from  affixing  common 
carrier  status  directly  onto  the  pipelines  and 
from  authorizing  the  Commission  to  do  so. 
And  this  prop>osition  is  said  to  control  no 
matter  how  sound  the  Order  may  be  as  a 
response  to  the  facts  before  the  Commission. 
We  think  this  turns  statutory  construction 
upside  down,  letting  the  failure  to  grant  a 
general  power  prevail  over  the  affirmative 
grant  of  a  specific  one.'* 

The  AGD  court  found  that  court 
decisions  under  the  FPA  did  not 
support  the  view  that  the  Commission's 
authority  to  "stamp  out"  undue 
discrimination  is  hamstrung  by  an 
inability  to  require  non-discriminatory 
open  access  as  a  remedy.  These 
decisions  are  discussed  below. 

One  of  the  earliest  cases  on  wheeling 
is  Otter  Tail  Power  Company  v.  United 
States  (Otter  Tail)'^  That  case  was  a 
civil  antitrust  suit  against  an  electric 
utility.  The  Court  rejected  the  argument 
that  the  District  Court  could  not  order 
wheeling  because  to  do  so  would 
conflict  with  the  Federal  Power 
Commission's  (FPC)  purported  wheeling 
authority.'*  It  pointed  out  that  Congress 
had  decided  not  to  impose  a  common 
carrier  obligation  on  the  electric  power 
industry  and  noted  that  the  Commission 
was  not  at  that  time  granted  power  to 
order  wheeling.  The  Otter  Tail  case, 
however,  did  not  address  whether  the 
Commission  can  require  transmission  in 
fulfillment  of  its  duty  to  remedy  undue 
discrimination. 

Richmond  Power  &■  Light  Company  v. 
FERC  [Richmond]*''  also  did  not  involve 


requiring  wheeling  to  remedy  imdue 
discrimination.  In  that  case,  the  FPC,  in 
reaction  to  the  1973  oil  embargo,  was 
attempting  to  reduce  dependence  on  oil. 
The  FPC  requested  that  utilities  with 
excess  capacity  wheel  power  to  the  New 
England  Power  Pool  (NEPOOL).  In 
response,  several  suppliers  and 
transmission  owners  filed  rate 
schedules  with  the  FPC  that  provided 
for  voluntary  wheeling.  Richmond 
Power  &  Light  Company  (Richmond) 
objected  to  these  filings,  claiming  that 
they  were  unreasonable  because  they 
did  not  guarantee  transmission  access. 
The  FPC  refused  to  compel  the  utilities 
to  wheel  Richmond's  power,  stating  that 
it  did  not  have  the  authority  to  order  a 
public  utility  to  act  as  a  common  carrier. 

The  D.C.  Circuit  upheld  the 
Commission.  It  acknowledged  that 
Richmond's  argument  was  persuasive  in 
some  respects,  but  stated  that  any 
conditions  the  Commission  might 
impose  could  not  contravene  the  FPA. 
The  court  examined  the  legislative 
history  of  the  FPA  and  stated  that  "(ijf 
Congress  had  intended  that  utilities 
could  inadvertently  bootstrap 
themselves  into  comn,on-carrier  status 
by  filing  rates  for  voluntary  service,  it 
would  not  have  bothered  to  reject 
mandatory  wheeling  *    *    *."'» 

However,  the  D.C.  Circuit  in  no  way 
indicated  that  the  Commission  was 
foreclosed  &x)m  ordering  transmission 
as  a  remedy  for  imdue  discrimination. 
Richmond  also  had  argued  that  the 
alleged  refusal  of  the  American  Electric 
Power  Company  (AEP)  and  its  affiliate, 
Indiana  &  Michigan  Electric  Company 
(Indiana),  to  wheel  Richmond's  excess 
energy  was  unlawful  discrimination 
because  AEP  and  Indiana  wheeled 
higher-priced  electricity  from  other  AEP 
achates.  The  court  acknowledged  that 
Richmond's  claim  of  unlawful 
discrimination  was  theoretically  valid, 
but  found  that  Richmond  had  failed  to 
prove  its  case.  It  noted  that  if  Richmond 
had  argued  that  the  rates  were 
unjustifiably  discriminatory,  or  that 
Indiana's  failure  to  use  its  transmission 
capability  fully  or  to  purchase  less 
expensive  electricity  for  wheeling 
resulted  in  unnecessarily  high  rates,  a 
different  case  would  be  before  the 
court.  '"*  The  case  thus  does  not  in  any 
way  limit  the  Commission's  authority  to 
remedy  undue  discrimination. 

In  Central  Iowa  Power  Cooperative  v. 
FERC,^°  the  FPC  ^'  reviewed  the  terms  of 


the  Mid-Continent  Area  Power  Pool 
(MAPP)  Agreement  under  its  section 
205  and  206  authority.  The  agreement 
contained  two  membership  limitations. 
First,  the  agreement  established  two 
classes  of  membership,  with  one  class 
being  entitled  to  more  privileges  than 
the  other.  Second,  the  agreement 
excluded  non-generating  distribution 
systems  from  pool  services.  The  FPC 
foimd  the  first  limitation  on 
membership — the  two-class  system — to 
be  unduly  discriminatory  and  not 
reasonably  related  to  MAPP's  objectives. 
The  FPC  conditioned  approval  of  the 
agreement  under  section  206  on  the 
removal  of  the  unduly  discriminatory 
provision.  The  FPC  found  that  the 
second  limitation,  the  exclusion  of  non- 
generating  distribution  systems,  was  not 
anticompetitive  and  did  not  render  the 
agreement  inconsistent  with  the  public 
interest. 

On  appeal,  the  D.C.  Circniit  affirmed 
the  FPC's  decision.  The  court  found  that 
the  FPC  did  have  authority  to  order 
changes  in  the  scope  of  the  MAPP 
agreement,  if  the  agreement  was  imjust, 
unreasonable,  imduly  discriminatory  or 
preferential  under  section  206  of  the 
FPA.  The  court  stated: 

The  Commission  had  authority,  *  *  * 
under  section  206  of  the  Act,  *   *   *  to  order 
changes  in  the  limited  scofje  of  the 
Agreement,  including  the  addition  of  pwol 
services,  if,  in  the  absence  of  such 
modifications,  the  Agreement  presented  "any 
rule,  regulation,  practice  or  contract  |that 
was]  unjust,  unreasonable,  unduly 
discriminatory  or  preferential."  [  ^^j 

However,  the  court  agreed  vdth  the 
FPC's  conclusion  that  the  limited  scope 
of  MAPP  was  not  unjust,  unreasonable, 
or  unduly  discriminatory.  The  court 
recognized  that  a  pool  was  not  invalid 
under  section  206  merely  because  a 
more  comprehensive  arrangement  was 
possible. 

The  D.C.  Circuit  upheld  the 
Commission's  refusal  to  eliminate  the 
second  limitation  on  membership  by 
ordering  MAPP  participants  to  wheel  to 
non-generating  electric  systems." 
However,  neither  the  Commission  nor 
the  court  was  presented  with  the 
argument  that  wheeling  was  necessary 
as  a  remedy  for  undue  discrimination. 

In  Florida  Power  &■  Light  Company  v. 
FERC  [Florida].^*  the  Commission 
ordered  Florida  Power  &  Light  Company 
(FP&L)  to  file  a  tariff  setting  forth 


FP&L's  policy  relating  to  the  availability 
of  transmission  service.^'  FP&L  objected 
to  including  such  a  policy  statement  in 
its  tariff  and  argued  that  the  filing  of 
such  a  policy  would  convert  FP&L  into 
a  common  carrier  by  obligating  it  to 
offer  service  to  all  customers,  z*  There 
was  no  finding  that  the  action  ordered 
was  necessary  to  remedy  undue 
discrimination. 

The  Fifth  Circuit  Court  of  App>eals 
agreed  with  FP&L  that  the  mandatory 
filing  of  the  policy  statement  would 
require  FP&L  to  provide  transmission 
service  beyond  its  voluntary 
commitment  because  such  a 
requirement  would  change  its  duties 
and  liabilities.^''  The  Commission  order 
would  impose  common  carrier  status  on 
FP&L,  the  court  foimd.^s  The  court 
noted  that  the  Commission  did  not  rely 
on  a  finding  of  anticompetitive  behavior 
and  therefore  the  court  did  not  address 
the  Commission's  power  to  remedy 
antitrust  violations.^ 

The  AGD  coiut  explicitly  rejected  the 
claim  that  the  above  line  of  cases 
establishes  that  the  Commission  lacks 
authority  to  require  non-discriminatory 
open  access.-^  Opponents  of  the 
Commission's  order  argued  in  AGD  that 
Richmond  and  Florida,  supra,  stand  for 
the  proposition  that  the  Commission 
caimot  indirectly  do  what  it  allegedly 
cannot  do  directly,  that  is,  impose 
common  carriage.  The  AGD  court 
rejected  these  arguments,  stating  that 


•'AGD.  supra,  824  F.2d  at  997. 

>*  Id.  tl99S. 

"410  U.S.  366(1974). 

'•W.  at  375-76. 

"574  F.2d  610  (D.C.  Cir.  1978). 


i"W.  at620. 

'"/d  at  623,  nn.  53  and  57. 

»606  F.2d  1156  (DC.  Cir.  1979). 

"  While  Central  Iowa  was  pending,  certain  of  the 
functions  of  the  FPC  were  transferred  to  the  FERC 
under  the  DOE  Organization  Act.  Accordingly,  the 


FERC  was  substituted  for  the  FPC  as  the  respondent 
in  the  case. 

»606F.2datll68 

''W.  at  1169:  see  also  Municipalities  ofGroton  v. 
FERC.  587  F.2d  1296  (DC.  Cir.  1978). 

"660  F.2d  668  (5th  Cir.  1981).  cert,  denied  sub 
nom.  Fort  Pierce  Utilities  Aathoritv  v.  FERC,  459 
U.S.  1156(1983). 


^^  FP&L  provided  transmission  service  when  four 
conditions  were  met;  (1)  The  specific  potential 
seller  and  buyer  were  contractually  identified:  (2) 
the  mapnitude.  time  and  duration  of  the  transaction 
were  specified  prior  to  the  commencement  of  the 
transmission;  (3)  it  could  be  determined  that  the 
transmission  capacity  would  be  available  for  the 
term  of  the  contract;  and  (4)  the  rale  was  sufRcient 
to  cover  FP*L's  costs. 

^  All  utilities  requesting  wheeling  services, 
subject  to  availability,  would  be  entitled  to  receive 
transmission  senice  under  the  filed  terms.  Any     . 
chaiiBe?  to  a  filed  rate  must  be  filed  with  the 
Commission.  This  is  the  so-called  "filed  rate 
doctrine  "  See  Northwestern  Public  Service 
Companv  v.  Montana-Dakota  Utilities  Companv. 
181  F.2d  19.  22  (8th  Cir.  1980),  affd.  341  US  246 
(1951). 

-'  Undtr  the  filed  rate  doctrine,  a  refusal  to  wheel 
would  be  unduly  discriminatory  under  section  206 
of  the  FPA.  As  the  court  acknowledged,  a  customer 
refused  service  could  petition  the  Commission  to 
find  that  FP&L's  policy  of  availability  was  unduly 
discriminatory  under  section  206(a)  of  the  FPA.  The 
court  said  that  in  the  absence  of  a  tariff  on  file,  a 
utility  refused  wheeling  services  would  be  unable 
to  claim  discrimination  under  section  206(a)  of  the 
FPA.  660  F.2d  £t  675  (expressing  "serious  doubts 
that  such  a  petition  would  be  successful  in  the 
absence  of  a  tariff). 

» Id  at  676. 

^  Id.  at  678. 

"'The  AGD  court  did  not  address  New  York  State 
Electric  &■  Gas  Corporation  v.  FERC.  638  F.2d  388 
(2d  Cir.  1980).  rfrt  denied.  454  U.S.  821  (1981) 
[NYSEG).  presumably  because  that  case  did  not 
concern  whether  the  Cortunission  could  order 
wheeling  as  a  reznedy  for  undue  discrimination. 
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the  petitioners  read  the  electric  cases  far 
too  broadly: 

Injeither  Richmond  nor  Florida  comes 
anywhere  near  staling  that  the  Conunission  is 
barred  from  imposing  an  op>en-access 
condition  in  all  circumstances.  I  "I 

The  court  noted  that  the  Florida  case 
had  expressly  left  open  the  question  of 
whether  the  Commission  would  be 
entitled  to  use  an  open  access  condition 
as  a  remedy  for  anticompetitive 
conduct,  and  that  in  Richmond  the  D.C. 
Circuit  had  said  little  more  than  that 
unwillingness  to  transmit  for  all  could 
not  be  automatically  deemed  undue 
discrimination.  The  court  also  noted  the 
Central  Iowa  case,  supra,  in  which  it 
had  upheld  a  Commission  order  that 
found  a  power  pooling  agreement 
discriminatory  on  its  face  because  the 
agreement  gave  one  class  of  membership 
privileged  status  over  another.  The  court 
stated  that  the  Central  Iowa  case 
"upholds  the  power  of  the  Commission 
to  subject  approval  of  a  set  of  voluntary 
transactions  to  a  condition  that 
providers  open  up  the  class  of 
permissible  users."  '^  The  court  added 
that  it  refused  to  "turn  statutory 
construction  upside  down"  by  letting 
Congress'  failure  to  grant  a  general 
power  of  common  carriage  prevail  over 
the  affirmative  grant  of  the  specific 
power  to  eradicate  undue 
discrimination.'^ 

We  conclude  that  AGETs  analysis  of 
undue  discrimination  under  sections  4 
and  5  of  the  Natural  Gas  Act  is  equally 
applicable  to  an  undue  discrimination 
analysis  under  sections  205  and  206  of 
the  FPA.  The  Commission  and  courts 
have  long  recognized  that  the  NGA  was 
patterned  after  the  FPA  and  that  the  two 
statutes  should  be  interpreted  in  the 
same  manner. ■**  Thus,  we  conclude  that 
we  have  the  authority  to  remedy  undue 
discrimination  and  anticompetitive 
effects  by  requiring  all  public  utilities 
that  own  and/or  control  transmission 
facilities  to  file  non-discriminatory  open 
access  transmission  tariffs. 

2.  Section  211  Services 

In  concluding  that  we  must  invoke 
our  section  206  authority  to  remedy 
undue  discrimination  and 
anticompetitive  actions  in  the  electric 


'<  824  F.2d  at  999. 

» Id.  at  999. 

"M.  at  1006. 

**  See.  e.g..  FPC  v.  Sierra  Pacific  Power  Company. 
3S0  U.S.  348,  353  (1956);  Arkansas  Louisiana  Gas 
Company  V  Hall.  453  U.S.  571,  577  n  7  (1981);  and 
Kentucky  Utilities  Company  v.  FERC.  760  F.2d 
1321,  1325  n.6(D.C.  Cir.  1985).  Section  206  of  the 
FPA  was  recently  revised  and  now  differs  from 
section  5  of  the  IMGA,  but  not  in  a  manner 
significant  to  our  discussion  here.  See  16  U.S.C. 
824e(b)  and  (c). 


industry,  we  have  carefully  considered 
the  goals  of  Title  VII  of  the  Energy 
PoUcy  Act.  and  whether  section  211,  by 
itself,  is  sufficient  to  remedy  undue 
discrimination  in  public  utility 
transmission  services.^'  Title  VII  of  the 
Energy  Policy  Act.  which  amended 
section  211  of  the  FPA.  reflects  the 
intent  of  Congress  to  encourage 
competitive  wholesale  electric  markets. 
Section  211  provides  a  means  for 
wholesale  power  sellers  and  buyers  to 
obtain  transmission  services  necessary 
to  compete  in.  or  to  reach,  competitive 
markets,  and  is  a  valuable  tool  to 
encourage  competitive  markets. 
However,  as  discussed  below,  reliance 
on  section  211  alone  in  some 
circumstances  can  result  in  the 
perpetuation  of,  rather  than  the 
elimination  of,  undue  discrimination 
and  anticompetitive  effects. 

First,  there  are  inherent  delays  in  the 
procedures  for  obtaining  service  under 
section  211.  Hov/ever.  for  competitive 
reasons,  many  transactions  must  be 
negotiated  relatively  quickly.  Many 
competitive  opportunities  will  be  lost 
by  the  time  the  Commission  can  issue 
a  final  order  under  section  211.  While 
we  interpret  section  211  to  permit  a 
customer  or  group  of  customers  to  seek 
broad  tariff-like  arrangements,-*  case-by- 
case  section  211  proceedings  are  not  a 
substitute  for  tariffs  of  general 
applicability  that  permit  timely,  non- 
discriminatory access  on  request. 

Second,  discrimination  is  inherent  in 
the  current  industry  environment  in 
which  some  customers  and  sellers  are 
served  by  open  access  systems,  and 
others  have  to  rely  on  negotiated 
bilateral  arrangements  or  the  mandatory 
section  211  process.  The  end  result  is 
discrimination  in  the  ability  to  obtain 
transmission  services,  as  well  as  in  the 
quality  and  prices  of  the  services.  This 
national  patchwork  of  open  and  closed 
transmission  systems  cannot  be  cured 
effectively  through  section  211. 

The  Commission  believes  that  its 
actions  under  sections  205  and  206  will 
complement  the  section  211  procedures 
in  achieving  the  goals  of  creating  more 
competitive  bulk  power  markets  and 
lower  rates  for  consumers,  while 
avoiding  many  years  of  costly  and 
unnecessary  litigation.  Section  211  will 
be  particularly  important  for  developing 


non-discriminatory  access  by  non- 
public utilities. 

C.  Background 

1.  Structure  of  the  Electric  Industry  at 
Enactment  of  Federal  Power  Act 

The  Federal  Power  Act  was  enacted  in 
an  age  of  mostly  self-sufficient, 
vertically  integrated  electric  utilities,  in 
which  generation,  transmission,  and 
distribution  facilities  were  owned  by  a 
single  entity  and  sold  as  part  of  a 
bundled  service  (delivered  electric 
energy)  to  wholesale  and  retail 
customers.  Most  electric  utilities  built 
their  own  power  plants  and 
transmission  systems,  entered  into 
interconnection  and  coordination 
arrangements  urith  neighboring  utilities, 
and  entered  into  long-term  contracts  to 
make  wholesale  requirements  sales 
(bundled  sales  of  generation  and 
transmission)  to  municipal,  cooperative, 
and  other  investor-owned  utilities 
(lOUs)  connected  to  each  utility's 
transmission  system.  Each  system 
covered  limited  service  areas.  This 
structure  of  separate  systems  arose 
naturally  due  primarily  to  the  cost  and 
technological  limitations  on  the 
distance  over  which  electricity  could  be 
transmitted. 

Through  much  of  the  1960s,  utilities 
were  able  to  avoid  price  increases,  but 
still  achieve  increased  profits,  because 
of  substantial  increases  in  scale 
economies,  technological 
improvements,  and  only  moderate 
increases  in  input  prices."  Thus,  there 
was  no  pressure  on  regulatory 
commissions  to  use  regulation  to  affect 
the  structure  of  the  industry.-* 

2.  Significant  Changes  in  the  Electric 
Industry 

In  the  late  1960s  and  throughout  the 
1970s,  a  number  of  significant  events 
occurred  in  the  electric  industry  that 
changed  the  perceptions  of  utilities  and 
began  a  shift  to  a  more  competitive 
marketplace  for  wholesale  power.''  This 
was  the  beginning  of  periods  of  rapid 
inflation,  higher  nominal  interest  rates, 
and  higher  electricity  rates.*"  During 


'^In  amending  section  211  Congress  left 
unaltered  the  authoi  '°'es  and  obligations  of  the 
Commission  under  sections  205  and  206  (similar  to 
our  authorities  and  obligations  under  sections  4  and 
5  of  the  Natural  Gas  Act)  to  remedy  undue 
discrimination. 

>*See  El  Paso  Electric  Company  and  Central  and 
South  West  Sennces  Inc  .  68  FERC1 61.181  at 
61,916  (1994)  (CSMO.  rehg  pending. 


"Paul  L.  )oskow.  Inflation  and  Environmental 
Concern;  Structural  Change  in  the  Process  of  Public 
Utility  Regulation,  17  ).  Law  &  Econ.  291,  312 
(1974);  see  also  Charles  F.  Phillips.  Ir.,  The 
Regulation  of  Public  Utilities  11  (1988). 

^  See  )oskow,  supra  note  37,  at  312;  see  also 
Phillips,  supra  note  37,  at  12. 

''See  Joskow,  supra  note  37,  at  312:  see  also 
Phillips,  supra  note  37,  at  12-13. 

'"See  loskow,  supra  note  37,  at  312-13:  see  also 
Phillips,  supra  note  37,  at  13.  The  Arab  oil  embargo 
resulted  in  significantly  higher  oil  prices  through 
the  1970s.  See  Richard  |.  Pierce,  |r..  The  Regulatory 
Treatment  of  Mistakes  in  Retrospect:  Canceled 
Plants  and  Excess  Capacity,  132  U.  Pa.  L  Rev.  497. 
501  (1084). 


this  time,  consumers  became  concerned 
about  higher  electricity  rates  and 
questioned  any  price  increases  filed  by 
utilities.*' 

During  this  same  time  fi^me,  the 
construction  of  nuclear  and  other 
capital-intensive  baseload  facilities — 
actively  encouraged  by  federal  and  some 
state  governments— contributed  to  the 
continuing  cost  increases  and 
uncertainties  in  the  industry. ^^  These 
investments  were  made  based  on  the 
assumptions  that  there  would  be  steady 
increases  in  the  demand  for  electricity 
and  continued  large  increases  in  the 
price  of  oil.*'  However,  due  to 
conservation  and  economic  dowrntums, 
the  expected  demand  increases  did  not 
materialize.  Load  growth  virtually 
disappeared  in  some  areas,  and  many 
utilities  unexpectedly  found  themselves 
with  excess  capacity.**  In  addition,  by 
the  1980s,  the  oil  cartel  collapsed,  vdth 
a  resulting  glut  of  low-priced  oil.*'  At 
the  same  time,  inflation  substantially 
increased  the  costs  of  these  large 
baseload  generating  plants.**  Surging 
interest  rates  further  increased  the  cost 
of  the  capital  needed  to  finance  and 
capitalize  these  projects  and  completion 
schedules  were  significantly  extended 
by,  in  part,  more  stringent  safety  and 
environmental  requirements.*^ 

As  a  result,  expensive  large  baseload 
plants  came  onto  the  market  or  were  in 
the  process  of  being  constructed,  for 
which  there  was  little  or  no  demand. 
Accordingly,  between  1970  and  1985, 
average  residential  electricity  prices 
more  than  tripled  in  nominal  terms,  and 
increased  by  25%  after  adjusting  for 


*'  See  loskow.  supra  note  37,  at  313;  see  also 
Phillips,  supra  note  37,  at  13. 

*'  See  general  ly  Jersey  Central  Power  6-  Light 
Company  v.  FERC.  810  F.2d  1168,  1171  (D.C.  Cir. 
1987). 

«W. 

♦•See  Pierce,  supra  note  40,  at  503.  By  1983,  the 
Department  of  Energy  had  estimated  that  the  sunk 
costs  for  canceled  nuclear  plants  alone  amounted  to 
SlO  billion,  /d.  at  498. 

«W. 

^"See  Bernard  S.  Black  &  Richard  J.  Pierce,  Jr., 
The  Choice  Between  Markets  and  Central  Planning 
in  Regulating  the  U.S.  Electricity  Industry,  93  Col. 
L.  Rev.  1339,  1346  (1993)  ("Actual  costs  of  nuclear 
power  plants  vastly  exceeded  estimates,  sometimes 
by  as  much  as  1000%."). 

"See  Phillips,  supra  note  37.  at  13.  Fossil  fuel- 
fired  plants  became  subject  to  increased  regulation 
as  a  result  of  the  Clean  Air  Act  of  1970,  and  its  1977 
amendments.  42  U.S.C.  7401-7642.  In  1971,  nuclear 
plant  licensing  became  subject  to  the  environmental 
impact  statement  requirements  of  the  National 
EnvironmenUl  Policy  Act  of  1969.  42  U.S.C  4332. 
Following  the  1979  accident  at  the  Three  Mile 
Island  nuclear  plant,  nuclear  plants  also  became 
subject  to  additional  safety  regulations,  resulting  in 
higher  costs.  See  Energy  Information 
Administration,  The  Changing  Structure  of  the 
Electric  Power  Industry  1970-1991  (March  1993) 
35.  Between  1976  and  1980,  most  states  and  many 
localities  instituted  laws  governing  power  plant 
siting. 


general  inflation.**  Moreover,  average 
electricity  prices  for  industrial 
customers  more  than  quadrupled  in 
nominal  terms  over  the  same  period  and 
increased  86%  after  adjusting  for 
inflation.*'  The  rapidly  increasing  rates 
for  electric  power  during  this  period, 
together  with  the  opportunities 
provided  by  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA)  (discussed  infra],  also 
prompted  some  industrial  customers  to 
bypass  utilities  by  constructing  their 
own  generation  facilities.  This  further 
exacerbated  rate  increases  for  remaining 
customers — primarily  residential  and 
commercial  customers. 

Consumers  responded  to  these  "rate 
shocks"  by  exerting  pressure  on 
regulatory  bodies  to  investigate  the 
prudence  of  management  decisions  to 
build  generating  plants,  especially  when 
construction  resulted  in  cost  overruns, 
excess  capacity,  or  both.  Between  1985 
and  1992,  vmteoffs  of  nuclear  power 
plants  totalled  $22.4  billion.'o  These 
writeoffs  significantly  reduced  the 
earnings  of  the  affected  utilities." 
Delays  in  obtaining  rate  increases  to 
reflect  the  effects  of  inflation  further 
reduced  investor  returns.  Thus,  many 
utilities  became  reluctant  to  commit 
capital  to  long-term  construction 
decisions  involving  large  scale 
generating  plants. '^ 

In  addition  to  economic  changes  in 
the  industry,  significant  technological 
changes  in  both  generation  and 
transmission  have  occurred  since  1935. 
Through  the  1960s,  bigger  was  cheaper 
in  the  generation  sector  and  the  industry 
was  able  to  capitalize  on  economies  of 
scale  to  produce  power  at  lower  per-unit 
costs  from  larger  and  larger  plants.*'  As 
a  result,  large  utility  companies  that 
could  finance  and  manage  construction 
projects  of  larger  scale  had  a  price 
advantage  over  smaller  utility 
companies  and  customers  who  might 
otherwise  have  considered  building 
their  own  generating  units.  Scale 
economies  encouraged  power 
generation  by  large  vertically-integrated 


"Based  on  retail  prices  reported  in  Energy 
Information  Administration  (EIA),  Monthly  Energy 
Review,  January  1995,  Table  9.9  (Prices  adjusted  for 
inflation  using  the  GDP  Deflator  (1987  =  100)). 

"Id. 

-wSee  Black  &  Pierce,  supra  note  46,  at  1346 
(These  writeoffs  were  "about  17%  of  the  book  value 
of  total  1992  utility  investment."). 

'2/d.  ("The  high  perceived  risk  of  future 
disallowances  reversed  utilities'  incentives  to 
overinvest,  and  made  utilities  extremely  reluctant 
to  build  new  power  plants."). 

"  See  Preston  Michie,  Billing  Credits  for 
Conservation,  Renewable,  and  Other  Electric  Power 
Resources:  an  Alternative  to  Marginal-Cost-Based 
Power  Rates  in  the  Pacific  Northwest.  13 
Environmental  Law  963,  964-65  (1983). 


Utility  companies  that  also  transmitted 
and  distributed  power.  Beginning  in  the 
1970s,  however,  additional  economies 
of  scale  in  generation  were  no  longer 
being  achieved.**  A  significant  factor 
was  that  larger  generation  units  were 
found  to  need  relatively  greater 
maintenance  and  experience  longer 
downtimes."  The  electric  indusUy 
faced  the  situation  "where  the  price  of 
each  incremental  unit  of  electric  power 
exceeded  the  average  cost."  '*  Bigger 
was  no  longer  better. 

Further  dictating  against  larger 
generation  units  were  advances  in 
technologies  that  allowed  scale 
economies  to  be  exploited  by  smaller 
size  units,  thereby  allowing  smaller  new 
plants  to  be  brought  on  line  at  costs 
below  those  of  the  large  plants  of  the 
1970s  and  earlier.  Such  new 
technologies  include  combined  cycle 
units  and  conventional  steam  units  that 
use  circulating  fluidized  bed  boilers.*'' 

The  combined  cycle  generating  plants 
generally  use  natural  gas  as  their 
primary  fuel.  This  technology  has  been 
made  possible  by  the  development  of 
more  efficient  gas  turbines,  shorter 
construction  lead  times,  lower  capital 
costs,  increased  reliability,  and 
relatively  minimal  environmental 
impacts.'*  Similarly,  the  circulating 
fluidized  bed  combustion  boilers,  fueled 
by  coal  and  other  conventional  fuels, 
provide  a  more  efficient  and  less 
polluting  resource. 

Today,  "the  optimum  size  [of 
generation  plants]  has  shifted  from 
[more  than  500  MW]  (10-year  lead  time) 
to  smaller  units  (one-year  lead  time)  [in 
the  50-  to  150-MW  range]."  *' 

Indeed,  smaller  and  more  efficient 
gas-fired  combined-cycle  generation 
facilities  can  produce  power  on  the  grid 
at  a  cost  between  3  and  5  cents  per 


'*W.  at965. 

"Energy  Information  Administration.  The 
Changing  Structure  of  the  Electric  Power  Industry 
1970-1991  (March  1993)  37  ("As  larger  units  were 
constructed,  however,  utilities  discovered  that 
downtime  was  as  much  as  5  times  greater  for  units 
larger  than  600  megawatts  than  for  units  in  the  100- 
megawatt  range.") 

'*W.;  see  also  George  A.  Perrault,  Downsizing 
Generation:  Utility  Plans  for  the  1990s,  Pub.  Util. 
Fort.  15-16  (Sept.'27,  1990)  ("The  large  base-load 
generating  units  that  form  the  backbone  of  utility 
systems  are  almost  totally  absent  from  capacity 
plans  for  ;he  1990s."). 

""From  1982  through  1991,  the  average  capacity 
of  fluidized-bed  units  increased  rapidly  to  72 
megawatts  for  4  units  in  1991.  The  average  capacity 
for  the  19  units  planned  to  begin  operating  in  1992 
through  1995  increases  to  83  megawatts."  Energy 
Information  Administration.  The  Changing 
Structure  of  the  Electric  Power  Industry  1970-1991 
(March  1993)  38. 

'*See  Charles  E.  Bayless,  Less  is  More:  Why  Gas 
Turbines  Will  Transform  Electric  Utilities.  Pub. 
Util.  Fort.  (Dec.  1,  1994)  21. 

'»W.  at24. 
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kWh.*"  This  is  significantly  less  than  the 
costs  for  large  plants  constructed  and 
installed  by  utilities  over  the  last 
decade,  which  were  typically  in  the 
range  of  4  to  7  cents  per  kWh  for  coal 
plants  and  9  to  15  cents  for  nuclear 
plants.*' 

Significant  changes  have  also 
occurred  in  the  transmission  sector  of 
the  industry.  Technological  advances  in 
transmission  have  made  possible  the 
economic  transmission  of  electric  power 
over  long  distances  at  higher  voltages.*^ 
This  has  made  it  technically  feasible  for 
utilities  with  lower  cost  generation 
sources  to  reach  previously  isolated 
systems  where  customers  had  been 
captive  to  higher  cost  generation.  In 
addition,  the  nature  and  magnitude  of 
coordination  transactions*-^  have 
changed  dramatically  since  enactment 
of  the  FPA,  allowing  increased 
coordinated  operations  and  reduced 
reserve  margins.  Substantial  amounts  of 
electricity  now  move  between  regions, 
as  well  as  between  utilities  in  the  same 
region.  Physically  isolated  systems  have 
become  a  thing  of  the  past. 

3.  The  Public  Utility  Regulatory  Policies 
Act  and  the  Growth  of  Competition 

In  enacting  PURPA,**  Congress 
recognized  that  the  rising  costs  and 
decreasing  efficiencies  of  utility-owned 
generating  facilities  were  increasing 
rates  and  harming  the  economy  as  a 
whole."  To  lessen  dependence  on 
expensive  foreign  oil,  avoid  repetition  of 
the  1977  natural  gas  shortage,  and 
control  consumer  costs.  Congress  sought 
to  encourage  electric  utilities  to 


'"FERC  staff  calculations  based  in  part  on 
combined-cycle  plant  cost  data  reported  in  1993 
FERC  Form  No.  1  for  a  sample  of  units  placed  in 
Mrvice  during  1990-92.  Costs  vary  with  regional 
fuel  and  construction  costs,  among  other  reasons. 

'■'  Coal  and  Nuclear  plant  coat  data  reported  in 
1993  FERC  Form  No.  1  and  the  EIA  report.  Electric 
Plant  Cost  and  Power  Production  Expenses  1991. 
1993  DOE/EIA-0455  (91).  for  plants  placed  in 
service  during  1986-93;  see  also  The  1994  Electric 
Executives'  Forum.  Bakke  (President  and  CEO  of 
the  AES  Corporation),  Pub.  Util.  Fort.  (June  1.  1994) 
45  ("New  generation  can  be  built  at  about  3  cents 
per  kilowatt-hour  (U.S.  average).  Old  generation 
costs  about  twice  that   •    •   •  "). 

"  See  Black  ft  Pierce,  supra  note  46.  at  1345  (In 
the  late  1960s  and  1970s,  improved  transmission 
efflciency  and  development  of  regional 
transmission  networks  "made  it  possible  to  build 
power  plants  up  to  1000  miles  from  power  users."). 

"^'Coordination  transactions  are  voluntary  sales  or 
exchanges  of  specialized  electricity  services  that 
allow  buyers  to  realize  cost  savings  or  reliability 
gains  that  are  not  attainable  if  they  rely  solely  on 
their  own  resources.  For  sellers,  these  transactions 
provide  opportunities  to  earn  additional  revenue, 
and  to  lower  customer  rates,  from  capacity  that  is 
temporarily  excess  to  native  load  capacity 
requirements. 

»*Pub.  L.  95-617,  92  Stat.  3117  (codified  in 
U.S.C.  sections  15,  16.  26,  30.  42.  and  43). 

*'  See  generally  FEBC  v.  Mississippi,  456  U.S. 
742.745-46(1982). 


conserve  oil  and  natural  gas.**  In 
particular.  Congress  sanctioned  the 
development  of  alternative  generation 
sources  designated  as  "qualifying 
facilities"  (QFs)  as  a  means  of  reducing 
the  demand  for  traditional  fossil  fuels.*^ 
PURPA  required  utilities  to  purchase 
power  from  QFs  at  a  price  not  to  exceed 
the  utility's  avoided  costs  and  to  sell 
backup  power  to  QFs.*« 

PURPA  specifically  set  forth 
limitations  on  who,  and  what,  could 
qualify  as  QFs.  In  addition  to 
technological  and  size  criteria,  PURPA 
set  limits  on  who  could  own  QFs.** 
Notwithstanding  these  limitations,  QFs 
proliferated.  In  1989,  there  were  576  QF 
facilities.  By  1993,  there  were  more  than 
1,200  such  facilities.^  For  the  same 
time  period,  installed  QF  capacity 
increased  from  27,429  megawatts  to 
47,774  megawatts."  The  rapid 
expansion  and  performance  of  the  QF 
industry  demonstrated  that  traditional, 
vertically  integrated  public  utilities 
need  not  be  the  only  sources  of  reliable 
power. 

During  this  period,  the  profile  of 
generation  investment  began  to  change, 
and  a  market  for  non-traditional  power 
supply  beyond  the  purchases  required 
by  PURPA  began  to  emerge.  QFs  were 
limited  to  cogenerators  and  small  power 


**The  Power  Plant  and  Industrial  Fuel  Use  Act 
of  1978.  Pub.  L.  95-617.  92  Stat.  3117  (codifled  in 
U.S.C  sections  15.  16,  26.  30,  42.  and  43). 

"^'QFs  include  certain  cogenerators  and  small 
power  producers.  PURPA  also  added  sections  210. 
211  and  212  to  the  FPA,  providing  the  Commission 
with  authority  to  approve  applications  for 
interconnections  and,  in  limited  circumstances, 
wheeling.  However,  under  section  211.  as  enacted 
in  PURPA,  the  Commission  could  approve  an 
application  for  wheeling  only  if  it  found,  inter  alia, 
that  the  order  "would  reasonably  preserve  existing 
competitive  relationships."  Because  of  this  and 
other  limitations  in  sections  211  and  212  as 
originally  enacted,  the  provision  was  virtually 
ineffective.  Only  one  section  211  order  was  ever 
issued  pursuant  to  the  original  provision,  and  it  was 
pursuant  to  a  settlement.  See  Public  Service 
Company  of  Oklahoma,  38  FERC  161,050  (1987).  As 
discussed  infra,  section  211  was  subsequently 
revised  by  the  Energy  Policy  Act  of  1992. 

"  456  U.S.  at  750.  Congress  recognized  that 
encouragement  was  needed  in  part  because  utilities 
had  been  reluctant  to  purchase  electric  power  from, 
and  sell  power  to,  nonutility  generators.  Id.  at  750- 
51. 

"*For  example.  PURPA  provided  that  a 
cogenaration  facility  or  small  power  production 
facility  could  not  be  owned  by  a  person  primarily 
engaged  in  the  generation  or  sale  of  electric  power 
(other  than  from  cogeneration  or  small  power 
production  facilities).  See  16  U.S.C  796  (17)  and 
(18). 

™  Energy  Information  Administration,  Electric 
Power  Annual  1993  (December  1994)  124  (Table 
77). 

'"  Id.  EIA  data  for  1989  through  1991  was  for 
facilities  of  5  megawatts  or  more  and  for  1992  and 
1993  was  for  facilities  of  1  megawatt  or  more.  A 
comparison  with  Table  74  on  page  121  for  the  years 
1992  and  1993  reveals  that  this  mixing  of  data  bases 
is  likely  of  minimal  effect. 


producers.^2  However,  other  non- 
traditional  power  producers  who  could 
not  meet  the  QF  criteria  began  to  build 
new  capacity  to  compete  in  bulk  power 
markets,  without  such  PURPA  benefits 
as  the  mandatory  purchase 
requirements.  These  producers,  known 
as  independent  power  producers  (IPPs), 
were  predominantly  single-asset 
generation  companies  that  did  not  own 
any  transmission  or  distribution 
facilities.  While  traditional  utilities 
were  generally  reluctant  at  that  time  to 
invest  in  new  generating  facilities  under 
cost  of  service  regulation,  utilities 
increasingly  became  interested  in 
participating  in  this  new  generation 
sector.  They  organized  affiliated  power 
producers  (APPs).  with  assets  not 
included  in  utility  rate  base,  and  sought 
to  sell  power  in  their  own  service 
territories  and  the  territories  of  other 
utilities.  At  the  same  time,  power 
marketers  arose.  These  entities — owning 
no  transmission  or  generation — buy  and 
sell  power.^^ 

There  were  two  major  impediments  to 
the  development  of  IPPs  and  APPs. 
First,  the  ownership  restrictions  of  the 
Public  Utility  Holding  Company  Act 
(PUHCA)  ''*  severely  inhibited  these  new 
entities  from  entering  the  generation 
business."  Second,  these  entities 
needed  transmission  service  in  order  to 
compete  in  electricity  markets. 

Wnile  the  Commission  had  no 
authority  to  remove  PUHCA 
restrictions,^*  it  encouraged  the 
development  of  IPPs  and  APPs,  as  well 
as  emerging  power  marketers,  by 
authorizing  market-based  rates  for  their 
power  sales  on  a  case-by-case  basis  and 


^Geiterally.  the  law  has  imposed  an  80  MW  cap 
on  small  power  producers.  A  limited  exception 
enacted  in  1990  permitted  small  power  facilities 
that  could  exceed  80  MW  and  still  qualify  as  QFs 
under  PURPA.  This  exception  was  limited  to 
certain  solar,  wind,  waste,  and  geothermal  small 
power  production  facilities  and  only  covered 
applications  for  certiHcation  of  facilities  as 
qualifying  small  power  production  facilities  that 
were  submitted  no  later  than  December  31,  1994 
and  for  which  construction  commences  no  later 
than  December  31,  1999.  See  Solar.  Wind.  Waste, 
and  Geothermal  Power  Production  Incentives  Act  of 
1990.  Pub.  L.  101-575.  104  Stat.  2834  (1990). 
amended.  Pub.  L  102-46,  105  Stat.  249  (1991). 

"The  first  power  marketer  in  the  electric 
industry  was  Citizens  Energy  Corporation.  See 
Citizens  Energy  Corporation,  35  FERC  1  61,198 
(19861.  Power  marketers  take  title  to  electric  energy. 
Power  brokers,  on  the  other  hand,  do  not  take  title 
and  are  limited  to  a  matchmaking  role. 

'« 15  U.S.C  79  etseq. 

"As  discussed  infra.  Congress  eventually 
provided  a  means  to  avoid  the  PirHCA  restrictions 
by  creating  exempt  wholesale  generators  (EWGs)  in 
the  Energy  Policy  Act. 

^*The  industry  was  successful  to  some  extent  in 
developing  ownership  structures  that  permitted 
such  investment.  See,  e.g..  Commonwealth  Atlantic 
Limited  Partnership.  51  FERC  161.368  at  62,240 
and  n.20  (1990). 


by  encouraging  more  widely  available 
transmission  access.  From  1989  through 
1993,  facilities  owned  by  IPPs  and  other 
non-traditional  generators  (other  than 
QFs)  increased  from  249  to  634  and 
their  installed  capacity  increased  from 
9.216  megawatts  to  13.004  megawatts.^ 
Indeed,  "(i]n  1992.  for  the  first  time, 
generating  capacity  added  by 
independent  producers  exceeded 
capacity  added  by  utilities." ''s 

Market-based  rates  helped  to  develop 
competitive  bulk  power  markets.  A 
generating  utility  allowed  to  sell  its 
power  at  market-based  rates  could  move 
more  quickly  to  take  advantage  of  short- 
term  or  even  long-term  market 
opportunities  than  those  laboring  under 
traditional  cost-of-service  tariffs,  which 
entail  procedural  delays  in  achieving 
tariff  approvals  and  changes. 

In  approving  these  market-based  rates, 
the  Commission  required,  inter  alia,  that 
the  seller  and  any  of  its  affiliates  lack 
market  power  or  mitigate  any  market 
power  that  they  may  have  possessed.''' 
The  major  concern  of  the  Commission 
was  whether  the  seller  or  its  affiliates 
could  limit  competition  and  thereby 
drive  up  prices.  A  key  inquiry  became 
whether  the  seller  or  its  affiliates  owned 
or  controlled  transmission  facilities  in 
the  relevant  service  area  and  therefore, 
by  denying  access  or  imposing 
discriminatory  terms  or  conditions  on 
transmission  service,  could  foreclose 
other  generators  from  competing.^  As 
we  have  previously  explained: 

The  most  likely  route  to  meirket  power  in 
today's  electric  utility  industry  lies  through 
ownership  or  control  of  transmission 
facilities.  Usually,  the  source  of  market 
power  is  dominant  or  exclusive  ownership  of 
the  facilities.  However,  market  power  also 
may  be  gained  without  ownership.  Contracts 
can  confer  the  same  rights  of  control.  Entities 
with  contractual  control  over  transmission 
facilities  can  withhold  supply  and  extract 
monopoly  prices  just  as  effectively  as  those 
who  control  facilities  through  ownership.*' 


"Energy  Information  Administration,  Electric 
Power  Annual  1993  (December  1994)  124  (Table 
77). 

^  Black  ft  Pierce,  supra  note  46,  at  1349  n.25. 
possessed. 

"See.  e.g..  Ocean  State  Power,  44  FERC  161.261 
(1988):  Cotnmonwealth  Atlantic  Limited 
Partnership.  51  FERC  161,368  (1990);  Citizens 
Power  ft  Light  Company,  48  FERC  1 61 ,210  (1989); 
Orange  and  Rockland  Utilities,  Inc..  42  FERC 
161,012  (1988);  Doswell  Limited  Partnership.  50 
FERC  161.251  (1990)  (Doswell);  and  Dartmouth 
Power  Associates  Limited  Partnership.  53  FERC 
161,117(1990). 

•"See.  e.g.,  Doswell,  50  FERC  at  61.757. 

"  Citizens  Power  &  Light  Corporation,  48  FERC 
161.210  at  61,777  (1989)  (emphasis  in  original);  see 
also  Utah  Power  ft  Light  Company.  PacifiCorp  and 
PC/UP&L  Merging  Corporation,  45  FERC  1 61,095  at 
61.287-89  (1988),  order  on  rehg,  47  FERC  161.209. 
order  on  reb'g.  48  FERC  1 61.035  (1989),  remanded 
in  part  sub  nom.  Environmental  Action,  Inc.  v. 


As  entry  into  wholesale  power 
generation  markets  increased,  the  ability 
of  customers  to  gain  access  to  the 
transmission  services  necessary  to  reach 
competing  suppliers  became 
increasingly  important. *2  i^  addition, 
beginning  in  the  late  1980s,  public 
utilities  seeking  Commission  approval 
of  mergers  or  consolidations  under 
section  203  of  the  FPA  or  Commission 
authorization  for  blanket  approval  of 
market -based  rates  for  generation 
services  under  section  205  of  the  FPA. 
filed  "open  access"  transmission  tariffs 
of  general  applicabihty  to  mitigate  thttir 
market  power  to  meet  Commission 
conditions.*'  The  Commission  applied 
its  market  rate  analysis  to  lOUs.  as  wcill 
as  IPPs,  APPs.  and  marketers,  and 
allowed  lOUs  to  sell  at  market-based 
rates  only  if  they  opened  their 
transmission  systems  to  competitors.' ■♦ 
The  Commission  also  approved 
proposed  mergers  on  the  condition  that 
the  merging  companies  remedy 
anticompetitive  effects  potentially 
caused  by  the  merger  by  filing  "open 
access"  tariffs.  These  early  "open 
access"  tariffs  required  only  that  the 
companies  provide  point-to-point 
transmission  services,  which  is  a  mudh 
narrower  requirement  than  that  being! 
proposed  in  this  rule.  However,  only  ?1 
public  utilities  have  any  form  of  open| 


FERC.  939  F.2d  1057  (D.C.  Cir.  1991),  order  on 
remand,  57  FERC  1 61,363  (1991). 

"^  In  earlier  years,  a  few  customers  were  able  to 
obtain  access  as  a  result  of  litigation,  beginning 
with  the  Supreme  Court's  decision  in  Offer  Tail, 
410  U.S.  366  (1973).  Additionally,  some  customers 
gained  access  by  virtue  of  Nuclear  Regulatory 
Commission  license  conditions  and  voluntary 
preference  power  transmission  arrangements 
associated  with  federal  power  marketing  agencies. 
See,  e.g..  Consumers  Power  Company,  6  NRC  887, 
1036-44  (1977)  and  The  Toledo  Edison  Company 
and  Cleveland  Electric  Illuminating  Company,  10 
NRC  265,  327-34  (1979).  See  Florida  Municipal 
Power  Agency  v.  Florida  Power  and  Light  Company, 
839  F.  Supp.  1563  (M.D.  Fla.  1993).  See  also 
Electricity  Transmission:  Realities,  Theory  and 
Policy  Alternatives,  The  Transmission  Task  Force 
Report  to  the  Commission.  October  1989, 197. 

"'See,  e.g..  Public  Service  Company  of  Colorado. 
59  FERC  1 61.311  (1992),  reh'g  denied,  62  FERC 
161.013  (1993);  Utah  Power  &  Light  Company,  ef 
al..  Opinion  No.  318,  45  FERC  1 61,095  (1988), 
order  on  reh'g.  Opinion  No.  318-A,  47  FERC 
161,209  (1989),  order  on  reh'g.  Opinion  No.  318- 
B,  48  FERC  1 61,035  (1989).  aff^d  in  relevant  part 
sub  nom.  Environmental  Action  Inc.  v.  FERC,  939 
F.2d  1057  (D.C  Cir.  1991);  Northeast  Utilities 
Service  Company  (Public  Service  Company  of  New 
Hampshire).  Opinion  No.  364-A,  58  FERC  161,070, 
reh'g  denied,  Opinion  No.  364-B,  59  FERC 
1 61 ,042,  order  granting  motion  to  vacate  and 
dismissing  request  for  rehearing,  59  FERC  161,089 
(1992),  affirmed  in  relevant  part  sub  nom.  Northeast 
Utilities  Service  Company  v.  FERC.  993  F.2d  937 
(1st  Cir.  1993). 

"See.  e.g..  Public  Service  of  Indiana,  Inc.,  51 
FERC  1 61,367  (1990),  reh'g  denied,  52  FERC 
1 61,260  (1990).  appeal  dismissed  sub  nom. 
Northern  Indiana  Public  Service  Company  v.  FERC, 
954  F.2d  736(D.C.Cir.  1992). 


access  transmission;  the  vast  majority  of 
lOUs  still  do  not  provide  any  form  of 
"open  access"  transmission  over  their 
transmission  systems. 

The  economic  and  technological 
changes  in  the  transmission  and 
generation  sectors  helped  give  impetus 
to  the  many  new  entrants  in  the 
generating  markets  who  could  sell 
electric  energy  profitably  with  smaller 
scale  technology  at  a  lower  price  than 
many  utilities  selling  from  their  existing 
generation  facilities  at  rates  reflecting 
cost.  However,  the  advantages  of  these 
technological  advances  can  be  achieved 
only  if  more  efficient  generating  plants 
can  obtain  access  to  the  regional 
transmission  grids.  Because  the 
traditional  vertically  integrated  utilities 
still  favor  their  own  generation  if  and 
when  they  provide  transmission  access 
to  third  parties,  barriers  continue  to 
exist  to  cheaper,  more  efficient 
generation  sources. 

4.  The  Energy  Policy  Act 

In  response  to  the  competitive 
developments  following  PURPA,  and 
the  fact  that  PUHCA  and  lack  of 
transmission  access  *'  remained  major 
barriers  to  new  generators.  Congress 
enacted  Title  VII  of  the  Energy  Policy 
Act  of  1992  (Energy  Pohcy  Act).**  A 
goal  of  the  Energy  Policy  Act  was  to 
promote  greater  competition  in  bulk 
power  markets  by  encouraging  new 
generation  entrants,  known  as  exempt 
wholesale  generators  (EWGs),  and  by 
expanding  the  Commission's  authority 
under  sections  211  and  212  of  the  FPA 
to  approve  applications  for  transmission 
services.*^ 

.\n  EWG  is  defined  as 

any  person  determined  by  the  Federal 
Energy  Regulatory  Commission  to  be  engaged 
directly,  or  indirectly  through  one  or  more 
affiliates  as  defined  in  (PUHCA)  section 
2{a)(ll)(B),  and  exi.lusivgiy  in  the  business  of 
owning  or  op>erati"",  or  both  owning  and 
operating,  all  or  uart  of  one  or  more  eligible 
facilities  and  sflling  electric  energy  at 
wholesale.*" 

If  the  Comrr'<^sion,  upon.  ->"    prjlirntion. 
determines  that  a  person  i:>  an  KWi 3, 
that  person  will  be  exe' . njf  '    -.i 
PUHCA.*'  This  provi  ion  .     loved  a 
significant  imped!  n^nt  to  toe 
development  of  IPPs  and  APPs  by 


**  See  infra  sections  HI.D.l  and  2. 

»*Pub.  L.  102-486.  106  Stat.  2776  (1992) 

"  See  El  Paso  Electric  Company  and  C-ULral  s:d 
South  West  Services  Inc.,  68  FERC  161.131  at 
61,914  (1994);  see  also  Paul  Kemezis.  rERCs 
Competitive  Muscle:  The  Comparability  Standard, 
Electrical  World  45  (Jan.  1995)  ("In  EP.Kct,  Congress 
made  it  clear  that  the  electric-power  industry'  was 
to  move  toward  a  fully  competitive  market  system, 
but  left  most  of  the  implementation  to  FERC"). 

"15  U.S.C.  79z-5a. 

•'15U.S.C79z-5a(e). 
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allowing  them  to  develop  projects  as 
EWGs  free  from  the  strictures  of  PUHCA 
or  the  QF  FURPA  limitations. 

While  sections  211  and  212.  as 
enacted  by  FURPA.  were  intended  to 
provide  greater  access  to  the 
transmission  grid,  the  limitations  placed 
on  these  sections  made  them  unusable 
in  most  circumstances.*  However,  as 
amended  by  the  Energy  Policy  Act. 
these  sections  now  give  the  Commission 
broader  authority  to  order  transmitting 
utilities  to  provide  wholesale 
transmission  services,  upon  application, 
to  any  electric  utility.  Federal  power 
marketing  agency,  or  any  other  person 
generating  electric  energy  for  sale  for 
resale. 

The  Energy  Policy  Act  also  added 
section  213  to  the  FPA.  Section  213(a) 
requires  a  transmitting  utility  that  does 
not  agree  to  provide  wholesale 
transmission  service  in  accordance  with 
a  good  faith  request  to  provide  a  written 
explanation  of  its  proposed  rates,  terms, 
and  conditions  and  its  analysis  of  any 
physical  or  other  constraints.'''  Section 
213(b)  required  the  Commission  to  enact 
a  rule  requiring  transmitting  utilities  to 
submit  annual  information  concerning 
potentially  available  transmission 
capacity  and  known  constraints.'^ 

5.  The  Present  Competitive 
Environment 

Following  the  Energy  Policy  Act,  the 
Commission  established  rules:  (1)  for 
certain  generators  to  obtain  EWG  status 
and  thus  an  exemption  from  PUHCA;" 
and  (2)  that  required  transmission 


">Sfle  lupr*  note  67. 

*'  See  Policy  Suiement  Regarding  Good  Faith 
Requests  fot  Trenunission  Services  and  Responses 
l>y  Transmitting  Utilities  Under  Sections  211(a)  and 
213(a)  of  the  Federal  Power  Act.  as  Amended  and 
Added  by  the  Energy  Policy  Act  of  1992.  58  FR 
38964  duly  21.  1993).  in  FERC  Stats,  li  Regs., 
Regulations  Preambles  t  30.975  (1993)  (Policy 
Statement  Regarding  Good  Faith  Requests  for 
Transmission  Services). 

"  See  Order  No.  558.  New  Reporting 
Requirements  Implementing  Section  213(b)  of  the 
Federal  Power  Act  and  Supporting  Expanded 
Regulatory  Responsibilities  Under  the  Energy 
Policy  ^l.t  of  1992,  and  Conforming  and  Other 
Chengos  o  Firm  No.  FERC-714,  in  FERC  SUta.  ft 
Regs.,  Regulations  Preemblesl  30,980,  reh'g 
denied.  Order  No.  55S-A,  65  FERC  1  61,324  (1903). 
regulationi  modified,  59  FR  15333  (April  1,  1994). 
m  FEFC  Ststa.  A  Regs.,  Regulations  Preamble*  1 
30.993. 

'>Se«  Order  No.  550,  Filing  RaquinoienU  and 
Ml'.if''acial  Proiredures  for  Peraoiu  Seeking  Exempt 
Vhol  ••-  •  Generator  Status.  58  FK  8897  (February 
7  8.  '.09J).  in  FKRC  SUU.  k  Regs.,  Regulations 
PT««mbles  f  30,964,  order  on  reh'g.  Order  No.  550- 
A.  58  FR  21250  (April  20.  1993),  UI  FERC  SUU.  k 
Re^.  RaguUtions  Preambles  1  30,969  (1993).  A* 
recognized  by  Congress  and  the  Commission, 
availability  of  tratumission  information  is  critical  In 
developing  competitive  markets.  See  tupra  notes  91 
and  92.  This  opened  the  "black  box"  of  information 
that  previously  was  availabia  only  to  transmission 
owners. 


information  availability.  The 
Commission  also  piirsued  a  number  of 
initiatives  aimed  at  fostering  the 
development  of  more  competitive  bulk 
power  markets,  including  aggressive 
implementation  of  section  211.  a  new 
look  at  undue  discrimination  imder  the 
FPA.  easing  of  market  entry  for  sellers 
of  generation  from  new  facilities,  and 
initiation  of  a  number  of  industry-wide 
reforms.  As  stated  by  the  Commission, 
in  recognition  of  the  Congressional  goal 
in  the  Energy  Policy  Act  of  creating 
competitive  bulk  power  markets: 

Our  goal  is  to  facilitate  the  development  of 
competitively  priced  generation  supply 
options,  and  to  ensure  that  wholesale 
purchasers  of  electric  energy  can  reach 
alternative  power  suppliers  and  vice  versa.^ 

a.  Use  of  Sections  211  and  212  to 
Obtain  Transmission  Access.  The 
Commission  has  aggressively 
implemented  sections  211  and  212  of 
the  FPA,  as  amended  by  the  Energy 
Policy  Act.  in  order  to  promote 
competitive  markets."  When  wheeling 
requests  under  sections  211  and  212 
have  been  made,  the  Commission  has 
required  wheeling  in  almost  all  of  the 
requests  it  has  processed.  To  date,  the 
Commission  has  issued  orders  requiring 
wheeling  in  9  of  the  10  cases  it  has  acted 
on,  including  3  proposed  orders  and  6 
final  orders.** 

As  a  general  matter,  section  211  has 
permitted  some  inroads  to  be  made  by 
customers  in  obtaining  transmission 
service  bom  public  utilities  that 
historically  have  declined  to  provide 
access  to  their  systems,  or  have  offered 
service  only  on  a  discriminatory  basis. 
Under  section  211,  the  Commission  has 
granted  requests  for  the  broader  tyf)e  of 
service  that  most  utilities  historically 
have  refused  to  provide — network 
service.  Although  transmission  owners 
have  provided  limited  amounts  of 
unbundled  point-to-point  transmission 
service,  third-party  customers  have  not 
been  able  to  obt£un  the  flexibility  of 
service  that  transmission  owners  enjoy. 

In  Florida  Municipal,  a  section  211 
case,  the  Commission  ordered 
"network,"  rather  than  the  narrower 
"point-to-point,"  service.'^  Network 


•'See  Stranded  Cost  NOPR  at  32,866:  American 
Electric  Power  Service  Corporation.  67  FERC  f 
61,168,  clarified,  67  FERC  1  61,317  (1994). 

"  16  U.S.C.A.  824i-«24k  (West  1985  and  Supp. 
1994). 

<*See,  e.g.,  final  orders  issued  in  City  of  Bedford, 
68  FERC  1  61.003  (1994).  rehg  pending:  Florida 
Municipal  Power  Agency  v.  Florida  Power  S-  Light 
Company,  67  FERC  1  61.167  (1994).  rehg  pending, 
Minnesota  Municipal  Power  Agency.  68  FERC  1 
61.080  (1994):  and  Tex-La  Electric  Cooperative  of 
Texas.  69  FERC  |  61.269  (1994):  see  also  supra  not* 
168. 

"  See  Florida  Municipal  Power  Agency  v.  Florida 
Power  »  Light  Company.  65  FERC  1  61.125,  rehg 


service  permits  the  applicant  to  fully 
integrate  load  and  resources  on  an 
instantaneous  basis  in  a  manner  similar 
to  the  transmission  owner's  integration 
of  its  own  load  and  resources.  At  the 
same  time,  the  Commission  made  the 
generic  finding  that  the  availability  of 
transmission  service  will  enhance 
competition  in  the  market  for  power 
supplies  and  lead  to  lower  costs  for 
consumers.  The  Commission  explained 
that  as  long  as  the  transmitting  utility  is 
fully  and  fairly  compensated  and  there 
is  no  unreasonable  impairment  of 
reliability,  transmission  service  is  in  the 
public  interest.** 

As  discussed  in  more  detail  above, 
however,  our  preliminary  conclusion  is 
that  section  211  alone  is  not  enough  to 
eliminate  undue  discrimination.  The 
significant  time  delays  involved  in  filing 
an  individual  service  request  for 
bilateral  service  under  section  211 
places  the  customer  at  a  severe 
disadvantage  compared  to  the 
transmission  owner  and  can  result  in 
discriminatory  treatment  in  the  use  of 
the  transmission  system.  It  is  an 
inadequate  procedural  substitute  for 
readily  available  service  under  a  filed 
non-discriminatory  open  access  tariff. 
As  the  Commission  noted  in  Heimiston 
Generating  Company,  "|t]he  ability  to 
spend  time  and  resources  litigating  the 
rates,  terms  and  conditions  of 
transmission  access  is  not  equivalent  to 
an  enforceable  volimtary  offer  to 
provide  comparable  service  under 
known  rates,  terms  and  conditions." '^ 

b.  Commission 's  Comparability 
Standard.  In  the  Spring  of  1994,  the 
Commission  began  to  address  the 
problem  of  the  disparity  in  transmission 
service  that  utilities  provided  to  third 
parties  in  comparison  to  their  own  uses 
of  the  transmission  system.  In  the 
seminal  case  in  this  area,  American 
Electric  Power  Service  Corporation 
(AEP),  the  company  voluntarily 
proposed  a  tariH^  of  general  applicability 
that  would  offer  firm,  point-to-point 


dismitsed.  65  FERC  1  61,372  (1993).  final  order,  67 
FERC  1  61,167  (1994),  rehg  pending.  The 
Commission  has  "characterized  point-to-point 
service  as  involving  designated  points  of  entry  into 
and  exit  from  the  transmitting  utility's  system,  with 
a  designated  amount  of  transfer  capability  at  each 
point."  El  Pato  Electric  Company  v.  Southwestern 
Public  Senrice  Company.  68  FERC  1  61.182  at 
61,926  n.9  (1994)  (citing  Entergy  Services,  Inc..  58 
FERC  1  61.234  at  61,768  (1993),  reh'g  dismissed.  68 
FERC  t  61.399  (1994)).  Network  service  allows 
more  flexibility  by  allowing  s  transmission 
customer  to  use  the  entire  transmission  network  to 
provide  generation  service  for  specified  resource* 
and  specified  loads  without  having  to  pay  multiple 
charges  for  each  resource-load  pairing. 

^Florida  Municipal.  67  FERC  at  61.477. 

••«•  FERC  1  61,035  at  61,168  (1994).  reh'g 
pending;  see  also  Southwest  Regional  Transmission 
Association.  69  FERC  1  61,100  at  61,398  (1994) 
(SWRTA). 


transmission  service  for  a  minimum  of 
one  month."*  The  Commission 
accepted  the  proposed  transmission 
tariff  for  filing  and  suspended  its 
effectiveness  for  one  day,  subject  to 
refund. '0'  Rehearing  requests 
challenged  the  Commission's  summary 
approval  of  the  restriction  of  service  to 
point-to-point  as  being  discriminatory 
and  anticompetitive. '02  The  rehearing 
requests  argued  that  the  tariff  should  be 
expanded  to  include  network  services 
such  as  those  used  by  the  transmission 
owner.  On  rehearing,  the  Commission 
announced  a  new  standard  for 
evaluating  claims  of  undue 
discrimination. 

The  Commission  found  that  a 
voluntarily  offered,  new  open  access 
transmission  tariff  that  did  not  provide 
for  services  comparable  to  those  that  the 
transmission  owrner  provided  itself  was 
unduly  discriminatory  and 
anticompetitive. '03  In  reaching  that 
conclusion,  the  Commission  broadened 
its  undue  discrimination  analysis 
(which  traditionally  had  focused  on  the 
rates,  terms,  and  conditions  faced  by 
similarly  situated  third-party  customers) 
to  include  a  focus  on  the  rates,  terms, 
and  conditions  of  a  utility's  own  uses  of 
the  transmission  system: 

[Aln  open  access  tariff  that  is  not  unduly 
discriminatory  or  anticompetitive  should 
offer  third  parties  access  on  the  same  or 
comparable  basis,  and  under  the  same  or 
comparable  terms  and  conditions,  as  the 
transmission  provider's  uses  of  its  system."^ 

Refocusing  the  analysis  was 
necessitated  by  the  changing  conditions 
in  the  electric  utility  industi^,  including 
the  emergence  of  non-traditional 
suppliers  and  greater  competition  in 
bulk  power  markets.  Because  a 
transmission  provider  may  use  its 
system  in  different  ways  [e.g.,  to 
integrate  load  and  resources  when 


"»64  FERC  1  61,279  (1993),  reh'g  granted.  67 
FERC  1  61,168.  clarified.  67  FERC  1  61,317  (1994). 

""  The  Commission  explained  that  AEP  could 
limit  the  service  it  was  offering  because  it  was 
"providing  the  service  voluntarily  under  a  tariff  of 
general  applicability."  64  F^RC  at  62,978. 

*'^AEP.  67  FERC  at  61,489. 

""With  respect  to  anticompetitive  effects,  the 
Commission  explained  that  it  has  "adhered  to  the 
Supreme  Court's  determination  that  the 
Commission's  'important  and  broad  regulatory 
power  •  •   •  carries  with  it  the  responsibility  to 
consider,  in  appropriate  circumstances,  the 
anticompetitive  effects  of  regulated  aspects  of 
interstate  utility  operations  pursuant  to  sections  202 
and  203.  and  under  like  directives  contained  in 
sections  205,  206  and  207."  Gulf  States  Utilities 
Company  V.  FPC,  411  U.S.  747.  756-59  (1972)."  Id. 
at  61,490  (footnote  omitted).  The  Commission 
reaffirmed  that  it  would  examine  how  best  to  fulfill, 
this  responsibility,  as  well  as  its  responsibility  to 
prevent  undue  discrimination,  in  light  of  the 
changing  conditions  in  the  electric  utility  industry. 
Id. 

'"W.  at  61,490. 


serving  retail  native  load,  to  make  off- 
system  sales  or  purchases,  or  to  serve 
wholesale  requirements  customers),  the 
Commission  set  for  hearing  the  factual 
issues  associated  with  identifying  those 
uses,  as  well  as  any  potential 
impediments  or  consequences  to 
providing  comparable  services  to  third 
parties. '°5 

After  AEP,  the  Commission  applied 
this  comparability  standard  io  a 
proposed  open  access  transmission  tariff 
that  was  filed  by  Kansas  City  Power  & 
Light  Company  in  support  of  a  proposal 
to  sell  generation  at  market-based 
rates. '06  The  Commission  explained 
that,  in  light  of  AEP.  the  utility's 
proposed  open  access  transmission  tariff 
(which  provided  only  for  point-to-point 
service)  did  not  adequately  mitigate  its 
transmission  market  power  so  as  to 
justify  allowing  the  requested  market- 
based  rates.  KCP&L  could  charge 
market-based  rates  for  sales  only  if  it 
modified  its  proposed  transmission 
tariff  to  reflect  the  AEP  comparability 
standard. 

Since  then,  the  Commission  has 
required  comparable  service  in  a  variety 
of  contexts,  and  has  set  for  hearing  the 
factual  issues  associated  with 
comparable  service.  For  example,  the 
Commission  found  that  market  power 
can  be  adequately  mitigated  only  if  a 
merged  company  offers  transmission 
services  in  accordance  with  the  AEP 
comparability  standard. '07  The 
Commission  further  held  that,  even  if  a 
merger  does  not  result  in  an  increase  in 
market  power,  the  merger  would  not  be 
consistent  with  the  public  interest 
under  section  203  of  the  FPA  unless  the 
merged  company  offers  comparable 
transmission  services,  as  defined  in 
AEP.'°^  The  Commission  therefore 
announced  a  tremsmission 
comparability  requirement  for  all  new 
mergers: 

Given  the  transition  of  the  electric  utility 
industry  as  a  whole,  we  conclude  that,  absent 
other  compelling  public  interest 
considerations,  coordination  in  the  public 
interest  can  best  be  secured  only  if  merging 
utilities  offer  comparable  transmission 
services. "" 

In  Heartland  Energy  Services,  Inc., '  'o 
the  Commission  applied  its 
comparability  standard  to  an  affiliated 
electric  power  marketer  seeking  blanket 
authorization  to  sell  electricity  at 


market-based  rates.  The  Commission 
explained  that 

for  all  future  cases  involving  blanket 
approval  of  market-based  rates  an  offer  of 
comparable  transmission  services  will  be 
required  before  the  Commission  will  be  able 
to  find  that  transmission  market  fwwer  has 
been  adequately  mitigated.  In  the  context  of 
an  affiliated  power  marketer,  this  means  that 
all  of  its  affiliated  utilities  must  have  a 
comparable  transmission  tariff  on  file. ' ' ' 

The  Commission  also  denied  a 
request  by  a  company  affiliated  with  a 
transmission-owning  utility  seeking 
permission  to  sell  power  at  market- 
based  rates  to  a  particular  customer.  The 
denial  was  without  prejudice  to  refiling 
such  a  request  in  a  new  section  205 
proceeding,  but  only  after  the  affiliated 
transmission-owning  utility  filed  a 
comparable  transmission  service 
tariff. ' '  2  The  Commission  added  that  it 

will  require  comparability  in  any  situation 
in  which  a  seller  seeking  market-based  rates 
is  affiliated  with  an  owner  or  controller  of 
transmission  facilities."* 

The  Commission  has  also  stated  that 
"it  will  henceforth  apply  the 
transmission  comparability  standard 
announced  in  the  AEP  case  to  all 
transmitting  utility  members  of  an 
RTG."  '  '*  The  Commission  further 
declared  that  comparable  services  must 
be  provided  through  "open  access" 
tariffs  rather  than  only  on  a  contract-iy- 
contract  basis: 

[Tjariffs  are  essential  to  the  provision  of 
comparable  services.  Tariffs  set  out  the 
services  that  are  available  and  the  terms  and 


""W.  at  61,490-91. 

"*  See  Kansas  City  Power  B-  Light  Company.  67 
FERC  1  61,183  (1994),  reh'g  pending. 
'"''E.g..  CSW.  supra  68  FERC  at  61,914. 

"«W.  at  915  (footnote  omitted). 
i">68  FERC  161,223  (1994). 


'"Id.  at  62,060.  In  InterCoast  Power  Marketing 
Company,  68  FERC  1  61,248,  clarified.  68  FERC  ^ 
61.324  (1994),  the  Commission  rejected  an  affiliated 
marketer's  proposal  to  sell  at  market  rates  without 
its  affiliate  utility  offering  comparable  transmission 
services.  The  Commission  stated  that  the  only  way 
to  ensure  that  InterCoast  does  not  have  transmission 
market  power  is  to  require  its  affiliated  public 
utility  to  offer  comparable  transmission  services. 
See  also  LG&E  Power  Marketing  Inc..  68  FERC  1 
61,247  at  62,120-21  (1994).  The  Commission  added 
that  this  is  consistent  with  encouraging  competitive 
bulk  power  markets  as  envisioned  by  the  Energy 
Policy  Act  of  1992.  W  at  62.132. 

'  '2  See  Hermiston  Generating  Company.  69  FERC 
1  61,035  at  61,164  (1994),  reh'g  pending.  The 
Commission  subsequently  accepted  the  rates  on  a 
cost  basis.  See  Letter  Order  dated  November  10, 
1994. 
"-'Wat  61,165. 

'"See  SWRTA.  69  FERC  at  61.397;  see  also 
PacifiCorp,  the  California  Municipal  Utilities 
Association,  and  the  Independent  Energv  Producers 
(on  behalf  of  Western  Regional  Transmission 
Association).  69  FERC  161.099.  orderon  rehg.  69 
FERC  161,352  (1994)  (WRTA).  An  RTG  is  a  regional 
transmission  group.  It  is  defined  as  "a  voluntarj' 
organization  of  transmission  owners,  transmission 
users,  and  other  entities  interested  in  coordinating 
transmission  planning  (and  expansion),  operation 
and  use  on  a  regional  (and  inter-regional."  Polic>' 
Statement  Regarding  Regional  Transmission 
Groups.  58  FR  41626  (August  5.  1993).  ID  FERC 
Stats.  &  Regs..  Regulations  Preambles  1  30,976  at 
30,870  n.4  (RTG  Policy  Statement). 
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conditions  under  which  those  jervice*  will 
b«  made  available  *   *   *.  (In  contrast),  a 
negotiation  process  creates  uncertainty  and 
imposes  on  customers  delay  and  other 
transaction  costs  that  the  transmitting  utility 
members  of  an  RTG  do  not  incxir  when  using 
the  transmission  for  their  own  benefit. 
Moreover,  the  ability  to  execute  separate 
transmission  agreements  with  diRisrent  but 
similarly  situated  customers  is  the  ability  to 
unduly  discriminate  among  them.  A  tariff 
ensures  against  such  discrimination  in  the 
RTG.'" 

Thus,  the  Commission  required  the 
RTGs  to  amend  their  bylaws  to  commit 
all  transmitting  utility  members  to  offer 
comparable  transmission  services  to 
other  RTG  members  pursuant  to  a 
transmission  tariff  or  tariffs. 

Most  recently,  the  Commission  has  set 
for  hearing  whether  transmission  tariffs 
meet  the  /^£P  comparability  standard  in 
Commonwealth  Edison  Company,"* 
Wisconsin  Electric  Power  Company,"^ 
and  Wisconsin  Public  Service 
Corporation."*  In  all  three  cases,  the 
company  agreed  in  principle  to  provide 
comparable  service,  but  issues  arose  as 
to  what  constitutes  such  service. 

c.  Lack  of  Market  Power  in  New 
Generation.  In  KCP&-L.  discussed  in  the 
prior  section,  the  Commission 
continued  to  recognize  that 
transmission  remains  a  natural 
monopoly.  However,  it  found  that,  in 
light  of  the  industry  and  statutory 
changes  that  now  allow  ease  of  market 
entry,  no  wholesale  seller  of  generation 
has  market  power  in  generation  from 
new  facilities."'  In  particular,  the 
Commission  explained  that  it  had 
previously  noted  in  Entergy  Services, 
Inc.  that 

there  was  signiTicant  evidence  that  non- 
traditional  power  project  developiers, 
including  qualifying  facilities  and 
independent  power  projects,  are  becoming 
viable  competitors  in  long-run  markets.  '^ 

The  Commission  further  explained  that 
since  Entergy,  Congress  had  enacted  the 
Energy  Pohcy  Act,  which  had  lowered 
barriers  to  the  entry  of  new  suppliers  by 
creating  a  new  class  of  power 
suppliers — EWGs — that  are  exempt  from 
the  provisions  of  PUHCA. '2'  The 
Commission  concluded  that,  in 
considering  market-based  rate  proposals 


»*SWRTA.  69  FERC  at  61,39«. 

"•70  FERC  1 61.204  (1995). 

'"70  FERC  1 61.074  (1995). 

"»70  FERC  161.075  (1995). 

"•KCP*L,  67  FERC  161.183  (1994). 

""Id.  at  61,557  (citing  Entergy  Services.  Inc..  58 
FERC  1 61 ,234  at  61,756  and  nn.63  and  65 
[Entergy]]. 

"<  Id.  The  Commisfion  added  that  "after 
examining  generation  dominance  in  many  different 
cases  over  the  yean,  we  have  yet  to  Hnd  an  instance 
of  generation  dominance  in  long-run  bulk  power 
markets."  Id. 


for  generation  sales,  it  need  only  focus 
on  market  power  in  transmission, 
generation  market  power  in  short-nm 
markets,  and  other  barriers  to  entry. '^ 

d.  Further  Commission  Action 
Addressing  a  More  Competitive  Electric 
Industry.  To  address  the  fact  that  the 
electric  industry  is  becoming  more 
competitive,  and  to  remove  barriers  that 
might  inhibit  a  more  competitive 
industry,  the  Commission  has  initiated 
a  number  of  additional  proceedings:  (1) 
Stranded  Cost  Notice  of  Proposed 
Rulemaking,'"  (2)  Transmission  Pricing 
Policy  Statement,'"  (3)  Pooling  Notice 
of  Inquiry,'"  and  (4)  Regional 
Transmission  Group  (RTG)  Policy 
Statement  '^ 

In  the  Stranded  Cost  NOPR  the 
Commission  recognized  that  the  trend 
toward  greater  transmission  access  and 
the  transition  to  a  fully  competitive  bulk 
power  market  could  cause  some  utilities 
to  incur  stranded  costs  as  wholesale 
requirements  customers  (or  retail 
customers)  use  their  supplier's 
transmission  to  purchase  power 
elsewhere.  As  the  Commission  noted,  a 
utility  may  have  built  facilities  or 
entered  into  long-term  fuel  or  purchased 
power  supply  contracts  with  the 
reasonable  expectation  that  its 
customers  would  renew  their  contracts 
and  would  pay  their  share  of  long-term 
investments  and  other  incurred  costs.  If 
the  customer  obtains  another  power 
supplier,  the  utility  may  have  stranded 
costs.  If  the  utility  cannot  locate  an 
alternative  buyer  or  somehow  mitigate 
the  stranded  costs,  the  Commission 
explained  that  "the  costs  must  be 
recovered  from  either  the  departing 
customer  or  the  remaining  customers  or 
borne  by  the  utility's  shareholders."  '" 
Accordingly,  the  Commission  proposed 
to  establish  provisions  concerning  the 
recovery  of  wholesale  and  retail 


I"  W.  In  KCPB-L,  the  Commistion  declined  to 
dismiss  the  possibility  of  market  power  in 
generation  asaociated  with  lales  out  of  exitting 
capacity.  As  noted,  however,  we  here  seek 
comments  on  whether,  and  if  so  under  what 
conditions,  to  drop  the  generation  dominance 
standard  in  short -run  markets,  i.e.,  for  sales  from 
existing  capacity. 

'"See  supra  note  5. 

■"See  Inquiry  Concerning  the  Commission's 
Pricing  Policy  for  Transmission  Services  Provided 
by  Public  Utilities  Under  the  Federal  Power  Act.  59 
f  R  55031  (November  3.  1994).  UI  FERC  StaU.  k 
Regs..  Regulations  Preambles  1  31.005 
(Transmission  Pricing  Policy  Statement). 

'"  See  Inquiry  Concerning  Alternative  Power 
Pooling  Iiutitutions  Under  the  Federal  Power  Act. 
59  FR  54851  (October  26.  1994).  IV  FERC  Stats.  » 
Regs.,  Notices  1 35.529  (1995)  (Pooling  Notice  of 
Inquiry). 

"*  See  Policy  Statement  Regarding  Regional 
Transmission  Groups.  58  FR  41626  (August  5. 
1993).  in  FERC  Stats,  ft  Rags..  Regulations 
Preambles  1  30.976  (RTG  Policy  Statement). 

<'^Stranded  Cost  NOPR  at  32.864. 


stranded  costs  by  public  utilities  and 
transmitting  utilities.'^* 

In  the  Transmission  Pricing  Policy 
Statement,  the  Commission  announced 
a  new  policy  providing  greater 
flexibility  in  tiie  pricing  of  transmission 
services  provided  by  public  utilities  and 
transmitting  utilities.  The  Commission 
traditionally  had  allowed  only  postage- 
stamp,  contract-path  pricing.'^  Under 
the  new  policy,  it  will  permit  a  variety 
of  proposals,  including  distance 
sensitive  and  flow-based  pricing,"** 
which  may  be  more  suitable  for 
competitive  wholesale  power  markets. 
The  Commission  explained  that  this 
"(glreater  pricing  flexibihty  is 
appropriate  in  light  of  the  significant 
competitive  changes  occurring  in 
wholesale  generation  meirkets,  and  in 
light  of  our  expanded  wheeling 
authority  under  the  Energy  Policy  Act  of 
1992."  '"  However,  the  Commission 
explained  that  any  new  transmission 
pricing  proposal  must  meet  the 
Commission's  AEP  comparability 
standard.  The  Commission  further 
explained  that  comparability  of  service 
applies  to  price  as  well  as  to  terms  and 
conditions.  "2 

The  Commission  issued  the  Pooling 
Notice  of  Inquiry  to  receive  comments 
on  traditional  power  pools  and  on 
alternative  power  pooling  institutions 
that  are  being  explored  in  today's  more 
competitive  environment.  The 
Commission  expressed  concern  that 

Igjiven  the  ongoing  changes  in  the 
competitive  environment  of  the  electric 
utility  industry — in  particular,  the  potential 
for  substantially  increased  access  to 
transmission — we  must  consider  whether  we 


'BThe  Commission  herein  is  making  preliminary 
findings  on  stranded  costs  and  issuing  a 
supplemental  Stranded  Cost  NOPR.  seeking 
comments  on  the  impact  of  our  proposed  open 
access  NOPR  on  stranded  costs. 

"*Most  transmission  contracts  set  a  single  price 
for  energy  flow  over  a  utility's  transmission  system. 
This  single-price  policy  is  called  "postage  stamp" 
pricing  tMcause  the  rale  does  not  depend  on  how 
far  the  power  moves  within  a  company's 
transmission  system.  If  power  flows  through  several 
companies,  traditional  industry  practice  is  to 
specify  that  power  flows  along  a  "contract  path" 
consisting  of  the  transmission-owning  utilities 
between  the  ultimate  receipt  and  delivery  points. 
See  infra  discussion  of  Indiana  Michigan  Power 
Company.  64  FERC  1 61,184. 

■^Unlike  with  postage  stamp  pricing,  with 
distance-sensitive  pricing  the  cost  of  moving  power 
through  a  company  depends  on  how  far  the  power 
moves  within  the  company.  In  contrast  to  contract 
path  pricing,  flow-based  pricing  establishes  a  price 
tiased  on  the  costs  of  the  various  parallel  paths 
actually  used  when  the  power  flows.  Because  flow- 
based  pricing  can  account  for  all  parallel  paths  used 
by  the  transaction,  all  transmission  owners  with 
facilities  on  any  of  the  parallel  paths  would  be 
compensated  for  the  transaction. 

''■  Transmission  Pricing  Policy  Statement  at 
31.136. 

'"/d.  at  31,142. 


are  appropriately  balancing  our  dual 
objectives  of  promoting  coordination  and 
competition."-' 

Accordingly,  the  Commission  explained 
that  it  wished  to  look  at  alternative 
power  pooling  institutions  and  to  re- 
examine the  role  of  more  traditional 
power  pools  in  today's  environment  of 
increased  competition.  In  particular  the 
Commission  expressed  its  intent  to 
ensure  that  its  policies  "are  consistent 
with  the  development  of  a  competitive 
bulk  power  market."  "* 

In  the  RTG  Policy  Statement,  the 
Commission  announced  a  policy 
encouraging  the  development  of  RTGs. 
The  Commission  explained  that  a 
primary  purpose  of  RTGs  is  to  facilitate 
transmission  access  for  potential  users 
and  voluntarily  resolve  disputes  over 
such  service.  The  Commission  has 
recently  conditionally  approved  the 
formation  of  two  RTGs.  '^s  One  of  the 
conditions  is  that  each  RTG  member 
must  offer  comparable  transmission 
services  by  tariff  to  other  RTG  members. 

In  addition  to  the  Commission's 
actions,  a  number  of  states  have 
initiated  proceedings  concerning  retail 
wheeling  or  proposed  legislation  for 
retail  wheeling,  that  is,  for  ultimate 
consumers  to  choose  their  supplier  of 
power."* 

D.  Need  for  Reform 

The  many  changes  discussed  above 
have  converged  to  create  a  situation  in 
which  new  generating  capacity  can  be 
built  and  operated  at  prices 
substantially  lower  than  many  utilities' 
embedded  costs  of  generation.  As 
discussed  above,  new  generation 
facilities  can  produce  power  on  the  grid 
at  a  cost  of  3  to  5  cents  per  kWh,  yet 
the  costs  for  large  plants  constructed 
and  installed  over  the  last  decade  were 
typically  in  the  range  of  4  to  7  cents  per 
kWh  for  coal  plants  and  9  to  15  cents 


'"Pooling  Notice  of  Inquiry  at  35,715. 

'M/d.  at  35.714. 

'"  See  WBTA  and  SlVflT.^.  supra 

"*The  Energy  Information  Administration 
recently  indicated  that  at  least  nine  states — 
Califomia,  Connecticut,  Illinois,  Michigan,  Nevadz, 
Ohio.  Texas,  Utah,  and  Vermont  have  proposals  or 
legislation  for  retail  wheeling  EIA.  Performance 
Issues  for  a  Changing  Electricity  Power  Industry. 
January  1995  19-22.  Most  prominent  among  the 
recent  stale  proposals  are  the  California  Public 
Utility  Commi.>ision's  "Blue  Book"  proposal  (Order 
Instituting  Rulemaking  on  the  Commission's 
Proposed  Policies  Governing  Restructuring 
California's  Electric  Services  Industry  and 
Reforming  Regulation.  R.  94-04-031:  Order 
Instituting  Investigation  on  the  Commission's 
Proposed  Policies  Governing  Restructuring 
California's  Electric  Services  Industry  and 
Refbrming  Regulation,  I.  94-04-032)  and  the 
Michigan  Public  Service  Conunission's  proposal 
(Interim  Order  on  Experimental  Retail  Wheeling 
Program.  Case  No.  U-10143/U-10176  (April  11. 
1994)). 


for  nuclear  plants.  Non-traditional 
generators  are  taking  advantage  of  this 
opportunity  to  compete.  Indeed,  the 
non-traditional  generators'  share  of  total 
U.S.  electricity  generation  increased 
from  4  percent  in  1985  to  10  percent  in 
1993.'"  Much  of  this  increased  share  of 
generation  is  the  result  of  competitive 
bidding  for  new  generation  resources 
that  has  occurred  in  37  states.  Since 
1984,  almost  4,000  projects, 
representing  over  400,000  MW,  have 
been  offered  in  response  to  requests. 
Over  350  projects  have  been  selected  to 
supply  20,000  MW,  and,  of  these,  126 
are  now  online  producing  almost  7,800 
MW  of  power. '3«  In  addition,  the  cost  of 
utility-generated  electricity  differs 
wridely  across  the  major  regions  of  the 
United  States.  Average  utility  rates 
range  fhjm  3  to  5  cents  in  the  Northwest 
to  9  to  11  cents  in  Califomia. '3* 
Electricity  consumers  are  demanding 
access  to  lower  cost  supplies  available 
in  other  regions  of  the  United  States, 
and  access  to  the  newer,  lower  cost 
generation  resoiu-ces.  It  is  also  important 
that  the  non-traditional  generators  of 
cheaper  power  be  able  to  gain  access  to 
the  transmission  grid  on  a  non- 
discriminatory open  access  basis. 

The  Commission's  goal  is  to  ensure 
that  customers  have  the  benefits  of 
competitively  priced  generation. 
However,  we  must  do  so  without 
abandoning  our  traditional  obligation  to 
ensure  that  utilities  have  a  fair 
opportunity  to  recover  prudently 
inciured  costs  and  that  they  maintain 
power  supply  reliability.  As  well,  the 
benefits  of  competition  should  not  come 
at  the  expense  of  other  customers.  The 
Commission  believes  that  requiring 
utilities  to  provide  non-discriminatory 
open  acxess  transmission  tariffs,  while 
simultaneously  resolving  the  extremely 
difficult  issue  of  recovery  of  transition 
costs  (discussed  infra),  is  the  key  to 
reconciling  these  competing  demands. 

Non-discriminatory  open  access  to 
transmission  services  is  critical  to  the 
full  development  of  competitive 
wholesale  generation  markets  and  the 
lower  consumer  prices  achievable 
through  such  competition.'''^ 
Transmitting  utilities  own  the 
transportation  system  over  which  bulk 
power  competition  occurs  and 


'"Energy  Information  Administration. 
Performance  Issues  for  a  Changing  Electric  Power 
Industry  (January  1995)  10  and  (Figure  5). 

'•'"Current  Competition,  November  1994.  Vol.  5. 
No.  8,  at  8. 

"'See  map  attached  as  Appendix  .\.  This 
Appendix  will  not  appear  in  the  Federal  Register. 

'.*'As  discussed  above,  only  a  minimal  number  of 
public  utilities  have  any  form  of  an  "open  access" 
tariff  on  file  with  the  Commission  and  no  public 
utility  has  on  file  a  non-discriminatorv  open  access 
tariff  as  defined  bv  this  rule. 


transmission  service  continues  to  be  a 
natural  monopoly.  Denials  of  access 
(whether  they  are  blatant  or  subtle),  and 
the  potential  for  future  denials  of  access, 
require  the  Commission  to  revisit  and 
reform  its  regulation  of  transmission  in 
interstate  commerce.  Such  action  is 
required  by  the  FPA's  mandate  that  the 
Commission  remedy  imdue 
discrimination. 

1.  Market  Power 

Unlike  new  generating  capacity  {see 
prior  discussion  of  KCP&L), 
transmission  remains  and  is  expected  to 
remain  a  natural  monopoly.  The 
Commission  has  addressed  the  natural 
monopoly  character  of  transmission  in 
the  major  cases  summarized  above  and 
in  the  Commission's  recent 
Transmission  Pricing  Policy  Statement. 
The  monopoly  characteristic  exists  in 
part  because  entry  into  the  transmission 
market  is  restricted  or  difficult.""  In 
addition,  as  unit  costs  are  less  for  larger 
lines  and  networks,  transmission 
facilities  still  exhibit  scale  economies. 
From  an  economic,  environmental,  and 
aesthetic  viewpoint,  it  is  often  better  for 
a  single  owner  (or  group  of  owners)  to 
build  a  single  large  transmission  line 
rather  than  for  many  transmission 
owners  to  build  smaller  parallel  lines  on 
a  non-coordinated  basis. 

Fiuther,  effective  competition  among 
owners  of  parallel  transmission  lines  is 
imlikely,  and  often  impossible,  with 
existing  practices  and  technology.  For 
example,  on  an  alternating  current  (AC) 
electric  system,  electricity  flows  on 
parallel  paths  based  on  the  impedance 
of  each  path.  With  two  electric  systems 
providing  parallel  contract  paths,  a 
share  of  the  actual  power  flows  would 
occur  on  each  system  according  to  the 
physical  characteristics  of  the  system 
Thus,  each  of  the  two  transmission 
service  providers  would  have  the 
incentive  to  underbid  the  other  because 
the  wirmer  would  receive  all  of  the 
transmission  revenues,  but  only  incur  a 
fraction  of  the  costs.  The  losei ,  on  the 
other  hand,  would  incur  the  njmaining 
costs,  but  would  receive  no  revenues. 

In  today's  electric  industry',  which  is 
dominated  by  vertically  integrated 
utilities,  an  owner  or  controller  of 
transmission  service  can  exclude 
generation  competitors  from  the  market, 
thereby  favoring  the  transmission 


'■"  An  example  of  this  is  that,  except  in  the 
limited  case  of  licensed  hydroelectric  projects 
under  Pan  I  of  the  FPA,  there  is  no  Federal  right 
of  eminent  domain  available  to  assist  in  acqui.-ing 
rights  of  way  for  new  transmission  lines.  In 
addition,  the  regulatory  requirements  to  build  a 
transmission  line  van,-  from  stale  to  state.  In  all 
states,  siting  new  transmission  lines  is  getting 
harder. 
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owner's  own  generation.  This  can  occur 
through  outright  denial  of  transmission 
access,  or.  as  is  more  likely,  through 
access  that  is  discriminatory  as  to  rates, 
terms  or  conditions  of  service.  '<^  Thus, 
in  the  absence  of  non-discriminatory 
open  access  tariffs,  the  development  of 
fully  competitive  bulk  power  markets 
cannot  occur,  and  consumers  will  be 
deprived  of  the  benefits  that  would  be 
expected  from  such  a  competitive 
market. 

2.  Discriminatory  Access 

Some  transmission-owning  utilities 
have  voluntarily  begun  to  offer 
unbundled  transmission  tariff  services 
to  third-party  suppliers  and  purchasers 
of  wholesale  power,  though  none  have 
done  so  to  the  extent  proposed  by  this 
proposed  rule.'*'  However,  because 
utilities  are  naturally  profit  maximizers 
and  monopoly  suppliers  to  their  native 
load,  the  vast  majority  of  transmission- 
owning  utilities  have  not  agreed  to  give 
up  their  market  power  voluntarily. 
Transmission-owning  utilities  have  an 
incentive  to  deny  access  either  by  not 
filing  any  open  access  tariff  or  by  filing 
a  tariff  that  offers  services  inferior  to 
those  used  by  the  transmission  owner. 
This  is  particularly  true  for  those 
utilities  that  emerged  from  the  recent 
decades  of  technological  and  legal 
changes  as  high-cost  generation 
companies.  Open  access  transmission 
places  their  existing  generation  at  risk 
because  their  wholesale  customers  may 
seek  alternative  lower  price  suppliers.  It 
is  in  their  self-interest  to  maintain  and 
use  market  power  to  retain  (or  expand) 
market  share  for  their  existing 
generation  facilities,  at  least  until  they 
can  get  their  generation  costs  in  line 
with  current  market  prices.  Because 
generating  units  are  usually  depreciated 
over  a  30-  to  50-year  physical  life,  many 
high  cost  companies  may  attempt  to 
exercise  transmission  market  power  for 
decades  to  preserve  the  value  of  past 
generation  investments. 

Unless  all  public  utilities  are  required 
to  provide  non-discriminatory  open 
access  transmission,  the  ability  to 
achieve  full  wholesale  power 
competition,  and  resulting  consumer 
benefits,  will  be  jeopardized.  If  utilities 


'■"See.  e.g..  David  W.  Penn,  A  Municipal 
Perspective  on  Electric  Transmission  Access 
Questions.  Pub.  Util.  Fort.  18-19  (Fe6.  6.  1986). 

I** The  majority  have  offered  only  poinl-lo-poinl 
services.  However,  a  few  utilities  have  sought  to 
comply  with  the  non-discrimination 
(comparability)  standard  announced  in  AEP.  For 
example.  Kansas  City  Power  A  Light  Company 
(KCP&L)  and  Louisville  Gas  k  Electric  Company 
(LGAE)  recently  Hied  settlements  to  this  effect. 
KCPftL.  Docket  No.  ER94-1045  (settlement  Tiled 
February  14.  1995}  and  LG&E.  Docket  No.  ER94- 
1380  (settlement  Tiled  February  10.  1995). 


are  allowed  to  discriminate  in  favor  of 
their  own  generation  resources  at  the 
expense  of  providing  access  to  others' 
lower  cost  generation  resources  by  not 
providing  open  access  on  fair  terms,  the 
transmission  grid  will  be  a  patchwork  of 
open  access  transmission  systems, 
systems  with  bilaterally  negotiated 
arrangements,  and  systems  with 
transmission  ordered  under  section  211. 
Under  such  a  patchwork  of  transmission 
systems,  sellers  will  not  have  access  to 
transmission  on  an  equal  basis,  and 
some  sellers  will  benefit  at  the  expense 
of  others.  The  ultimate  loser  in  such  a 
regime  is  the  consumer. 

A  patchwork  of  transmission  systems 
will  also  result  in  inefficiencies  across 
the  Nation's  transmission  grids.  Because 
of  the  physical  properties  of  the 
transmission  system,  electric  power 
moves  over  parallel  transmission  lines 
from  generator  to  load,  without  regard  to 
whether  a  line  is  part  of  a  system 
providing  open  access  or  not.'** 
However,  today  the  industry  develops 
transmission  contracts  as  if  power 
flowed  along  one  series  of  lines 
belonging  to  specific  owners,  which  is 
called  the  "contract  path."  Thus, 
transmission  users  will  search  for 
contract  paths  through  open  access 
systems  to  take  advantage  of  the  non- 
discriminatory open  access  tariffs. 
Because  open  access  transmission  tariffs 
include  an  obligation  to  expand  when 
necessary  to  accommodate  third-party 
requirements  for  service,  transmitting 
companies  offering  open  access  services 
across  their  systems  could  end  up 
constructing  a  disproportionate  share  of 
new  transmission  facilities. 

Expansion  cannot  be  efficient  under 
such  a  patchwork  of  open  access 
transmission  systems.  Not  only  would 
this  misallocate  cost  burdens  to  open 
access  companies,  but  it  is  unlikely  that 
the  optimal  transmission  development 
will  always  be  within  their  service 
territories.  Expansion  on  closed 
systems,  instead  of  open  systems,  may 


''**In  Indiana  Michigan  Power  Company,  64  FERC 
i  61,184  (1993),  the  Commission  explained  loop 
flows  and  parallel  power  flows: 

In  general,  utilities  transact  with  one  another 
based  on  a  contract  path  concept.  For  pricing 
purposes,  parties  assume  that  power  flows  are 
conflned  to  a  specified  sequence  of  interconnected 
utilities  that  are  located  on  a  designated  contract 
path.  However,  in  reality  power  flows  are  rarely 
conflned  to  a  designated  contract  path.  Rather, 
power  flows  over  multiple  parallel  paths  that  may 
be  owned  by  several  utilities  that  are  not  on  the 
contract  path.  The  actual  power  flow  is  controlled 
by  the  laws  of  physics  which  cause  power  being 
transmitted  from  one  utility  to  another  to  travel 
along  multiple  parallel  paths  and  divide  itself 
among  those  paths  along  the  lines  of  least 
resistance.  This  parallel  path  flow  is  sometimes 
called  "loop  flow." 

td.  at  62.545. 


in  some  cases  be  the  more  efficient  way 
to  relieve  constraints.  Thus,  a 
patchwork  of  open  access  systems  will 
not  result  in  the  least  cost  expansion  of 
the  Nation's  transmission  grids.  In 
addition,  states  with  open  access 
utilities  may  refuse  to  site  new  lines  if 
their  closed  access  neighbors  are  not 
doing  their  share.'*' 

A  discriminatory,  patchwork  system 
also  works  against  pricing  parallel 
power  flows  on  a  sensible  regional 
basis.  The  formation  of  effective 
regional  transmission  groups,  which  the 
Commission  strongly  encourages,  would 
be  fostered  if  all  utilities  in  a  region 
offered  non-discriminatory  open 
access.'**  In  fact,  optimal  cooperative 
regional  action  would  involve  all 
transmission  systems  in  the  region 
offering  non-discriminatory  open  access 
to  all  wholesale  customers. 

A  transmission-owning  utility  may 
deny  access  to  third  parties  not  only  to 
avoid  losing  its  own  generation  sales, 
but  also  to  maintain  other  trading  gains. 
For  example,  a  company  can  buy  low 
cost  power  for  its  own  use  from  a 
neighbor  at  a  low  price  if  other  buyers 
cannot  reach  that  neighbor  to  bid  up  the 
price.  Furthermore,  if  it  does  not  need 
the  energy,  it  can  market  that  power  by 
buying  low  and  selling  high. 

In  the  past,  transmission-owning 
utilities  have  discriminated  against 
others  seeking  transmission  access. 
Transmission-owning  utilities  have 
denied  access  by  outright  refusals  to 
deal.  While  such  actions  tend  to  be  rare, 
likely  because  transmission  owners  fear 
they  may  trigger  antitrust  action.'*'  they 
have  occurred.'**  More  often,  however, 
discrimination  is  likely  to  be  manifested 
more  subtly  and  indirectly.'*'  One  such 


'^The  Commission  partially  addressed  this 
concern  by  allowing  reciprocity  provisions  in  open 
access  transmission  tariffs.  See,  eg.,  Southwestern 
Electric  Power  Company  and  Public  Service 
Company  of  Oklahoma.  65  FERC  1  61.212  at 
61.981-82  (1993),  order  on  rehg.  66  FERC  1  61.099 
(1994). 

'^^  While  the  Commission  has  conditioned  its 
approval  of  RTGs  to  achieve  this  same  result,  the 
formation  of  RTGs  is  voluntary.  By  contrast, 
compliance  with  the  flnal  rules  adopted  in  this 
prociseding  will  be  required. 

■*^See,  e.g..  Penn,  supra  note  142.  at  18. 

'•Otter  Tail  Power  Company  refused  to  wheel 
power  for  the  village  of  Elbow  Lake.  The  Supreme 
Court  ultimately  ruled  against  Otter  Tail  on 
antitrust  grounds.  Otter  Tail  Power  Company,  410 
U.S.  366  (1974).  The  Commission  has  also  found 
that  Utah  Power  A  Light  Company  consistently 
refused  to  permit  the  wheeling  of  low-cost  power 
across  its  system  in  order  to  use  its  strategically 
located  bottleneck  transmission  system  to  extract 
monopoly  prices.  Utah  Power  &  Light  Company, 
supra,  45  FERC  at  61,287  and  n.l37  (1988). 

'"See.  e.g.  Penn.  supra  note  142.  at  18-19 
(discussion  of  methods  used  to  deny  access).  Penn 
also  noted  in  his  1986  article  that  the  American 
Public  Power  Association  had  conducted  a  survey 
of  its  members  in  which  about  25%  indicated  a 


way  would  be  for  transmission  ovirners 
to  adopt  a  negotiating  strategy  that 
involves  a  sequence  of  informational 
and  other  requirements  over  a^ 
protracted  period  of  time.  By  die  time 
all  of  the  requirements  are  finally 
satisfied,  the  window  for  the  customer's 
trade  opportunity  has  closed.  "^  Another 
way  of  frustrating  access  is  to 
substantially  change  the  terms  of 
negotiated  agreements  through 
protracted  delay,  including  filings  with 
regulatory  agencies.'*' 

Another  way  for  transmission-ovkming 
utilities  to  frustrate  access  and 
competition  is  to  allow  access,  but  only 
on  non-comparable  or  unsupportable 
terms  and  conditions  that  are  inferior  to 
the  conditions  under  which  the 
transmission  owners  themselves  use  or 
could  use  the  transmission  grid  or  on 
terms  and  conditions  that  have  no 
operational  or  financial  basis. 
Discrimination  can  be  exercised  this 
way  in  the  following  areas: 

(1)  Network  Service.  Network  service 
allows  a  transmission  customer  to  distribute 
a  given  amount  of  transmission  usage 
ijetween  specified  resources  and  sf>ecified 
loads  without  having  to  pay  multiple  charges 
for  each  resouit;e-load  pairing.  Transmission 
owners  can  refuse  to  provide  service  on  these 
terms  and  instead  insist  on  charges  that  are 
a  function  of  the  number  of  resource  load 
pairings.  "2  This  can  dramatically  increase 


problem  in  .securing  transmission  in  effecting 
coordination  services  and  about  an  equal  amount 
had  reported  being  denied  transmission  access  in 
the  recent  past.  Id.  at  18.  See  also  Pacific  Gas  ft 
Electric  Company.  51  FPC  1030,  1031-32,  rehg 
denied.  51  FPC  1543  (1974)  (parties  alleged  that 
public  utility  proposed  "a  wholesale  rate  so  high 
that  its  wholesale  customers  would  be  unable  to 
compete  with  PG&E  for  large  industrial  retail  loads" 
and  entered  into  restrictive  and  anticompetitive 
contracts  that  strengthened  public  utility's 
monopoly). 

""Members  of  the  Coalition  for  a  Competitive 
Electricity  Market  alleged  that  they  have 
encountered  this  strategy.  Coalition  Petition  at  13, 
n.l9. 

'"  An  example  of  this  tactic  is  evident  in  the 
history  of  Pacific  Gas  and  Electric  Company's 
(PGAE)  attempt  to  avoid  its  commitments  made  to 
the  California  owners  of  the  California-Oregon 
Transmission  Project  (COTP).  The  owners  had 
originally  planned  the  COTP  to  have  its  southern 
terminus  at  the  Midway  station  with  Southern 
California  Edison.  PG&E  convinced  them  to 
terminate  the  project  instead  at  K^&E's  Tesla  station 
and  indicated  that  PG&E  would  provide 
transmission  service  the  rest  of  the  way  south  to 
Midway.  PG&E  promised  this  service  in  1989  (in 
what  came  to  be  known  as  the  South  of  Tesla 
Principles).  PG&E  spent  the  next  four  years  filing 
substitute  provisions  for  what  it  had  promised  in 
the  Principles.  See  Pacific  Gas  and  Electric 
Company,  65  FERC  1  61.312  at  62,428-30  and  n.22. 
remanded  on  other  grounds.  Pacific  Gas  &  Electric 
Company  v.  FERC.  No.  94-70037  (9th  Cir.  June  23, 
1994)  (unpublished  opinion),  order  on  remand.  69 
FERC  161,006  (1994). 

"'See  Pacific  Gas  and  Electric  Company,  52 
FERC  1  61.347  at  62.375-76  (1990)  (proposal  to 
charge  a  base  demand  and  a  flexibility  adder  for  an 
integrating  transmission  service).  PG&E  eventually 


the  cost  of  such  service.  Such  treatment  does 
not  reflect  the  way  transmission  owners' 
costs  are  allocated  to  their  own  native  load 
customers. 

(2)  Pricing.  Transmission  service  can  be 
made  unattractive  to  third-party  customers 
by  pricing  such  service  on  a  basis  that  is 
different  from  that  used  by  the  transmission 
owner  and  that  results  in  higher  rates.  One 
example  would  be  charging  third-party 
customers  distance-sensitive  rates,  while 
pricing  all  similar  transmission  bundled  with 
power  services  on  a  postage  stamp  basis.'" 

(3)  Service  Priority.  The  priority  of 
transmission  service  is  a  critical  service 
factor.  The  transmission  provider  could 
disadvantage  third-party  transmission 
customers  by  making  firm  transmission 
service  to  them  subordinate  to  the 
transmission  utility's  native  load  service."* 

(4)  Scheduling  and  Balancing  Provisions.  A 
transmission  owner  could  hold  transmission 
customers  to  unnecessarily  long  lead  times  to 
change  power  schedules.  In  some  cases, 
scheduling  could  be  required  as  much  as  a 
month  ahead  of  time.'"  This  precludes 
transmission  customers  from  using  their 
service  for  short-term  trading.  Transmitting 
utilities  may  also  insist  that  customers  keep 
sfrict  adherence  to  scheduling  and  balancing 
provisions  by  requiring  them  to  get  back  on 
schedule  quickly  or  face  stiff  penalties."* 
One  example  of  a  stiff  penalty  for  failure  to 
schedule  sufficient  power  would  be  to  assess 
shortfalls  based  on  a  partial  requirements  rate 
with  an  11-month  ratchet."''  In  contrast, 
transmitting  utilities  may  have  access  to  less 
costly  balancing  alternatives,  such  as 
substituting  resources  without  notice  or 
borrowing  capacity  from  neighboring  utilities 
and  settling  the  imbalance  by  returning 
energy  in-kind  within  a  much  longer  time 
period  than  allowed  to  customers.'*" 

(5)  Use  of  Firm  Transmission  Capacity. 
Transmission  owners  can  unnecessarily 
restrict  the  firm  transmission  capacity  made 
available  to  transmission  customers.  One  way 
to  restrict  service  would  be  to  prohibit  the 
customer  from  reassigning  such  capacity 
when  it  is  not  needed.""  This  restricts  the 


withdrew  the  proposal.  56  FERC  1  61,373  at  62.429 
(1991):  see  also  Florida  Municipal  Power  Agency  v. 
Florida  Power  &  Light  Company.  65  FERC  1  61.125 
(1993)  (Federal  Municipal  Power  Agency  requested 
a  section  211  order  directing  network  service):  Tex- 
La  Electric  Cooperative  of  Texas,  67  FERC  1  61,019 
at  61.057  (1994)  (Tex-La  requested  a  section  211 
order  directing  network  service). 

'"See  notes  129  and  130,  supra;  see  also  Tex-La 
Electric  Cooperative  of  Texas.  69  FERC  1  61,269  at 
62.034-35  (1994),  in  which  the  Commission  found 
this  practice  to  be  unduly  discriminatory. 

"♦See  AEP,  64  FERC  at  62,971-72. 

"'Id. 

"*See  Coalition  Petition  at  20-21. 

'"See  Borough  of  Zelienople,  70  FERC  1  61,073 
at  61,184  (1995)  (load  exceeding  schedule  by  1  MW 
wouldie  filled  at  a  partial  requirements  rate  using 
a  60%  demand  ratchet  for  11  months,  i.e.,  1  MW 
times  60%  times  $9.30  per  kW  times  1 1,  for  a  total 
of  $61,380). 

""See  Coalition  Petition  at  20-21. 

"»See,  e.g..  Pacific  Gas  and  Electric  Company,  53 
FERC  1  61,145  at  61,505  (1990)  (utility  proposed  a 
reassignment  prohibition  on  the  use  of  Reserve 
Transmission  Service  available  to  the  Sacramento 
Municipal  Utility  District  under  a  proposed 
Interconnection  Agreement). 


customer's  ability  to  manage  the  risk  of  long- 
term  capmcity  purchases  and  to  comp>ete  as  a 
seller  in  the  transmission  service  market. 
Another  example  would  be  that  the 
transmission  owner  could  restrict  a 
customer's  use  of  transmission  capacity  by 
allowing  sales  only  from  the  customer's 
generating  resources  that  are  temporarily  in 
excess  of  actual  load  needs. '^^  Transmission 
owners  do  not  face  these  restrictions  in  their 
own  use  of  transmission  capacity. 

(6)  Ancillary  Services.  A  transmitting 
utility  may  offer  to  a  transmission  customer 
ancillary  services  (e.g.,  scheduling)  that  are 
inferior  to  the  services  it  provides  for  itself. 
Transmission  owners  may  be  free  to  choose 
whether  to  supply  some  of  these  services  to 
themselves  or  contract  for  them  if  available 
more  cheaply  elsewhere.'*'  Third-party 
transmission  customers  do  not  always  have 
this  option  on  a  comparable  basis. 

(7)  Creditworthiness  and  Security  Deposits. 
•Customers  are  sometimes  required  to  make 

onerous  deposits  in  order  to  obtain  service.'" 

(8)  Reciprocity  Double  Payments. 
Transmission  agreements  often  require 
reciprocity.  Non-transmission  owners  could 
be  required  to  contract  with,  and  pay,  third- 
party  transmitting  utilities  to  provide  the 
required  reciprocal  service.'*'  Transmission 
owners  do  not  face  such  obstacles  in  using 
their  own  systems. 

Finally,  an  additional  way  for 
transmission-owning  utilities  to 
frustrate  access  and  competition  is  by 
granting  each  other  superior  rights  and 
lower  rates— compared  to  those 
available  to  non-transmission  owning 
customers — in  pools,  interconnection 
agreements,  and  other  protocols.'^  For 
example,  pool-wide  transmission 
service  can  be  made  available  to 
members  at  rates  less  than  those  that 
each  member  would  separately  propose 
under  traditional  rate  methods.  This 
could  disadvantage  non-transmission 
owmers  if  pool  membership  is  restricted 
or  if  it  requires  excessive  or  vaguely 
stated  transmission  contributions  that 
could  be  difficult  to  meet.'" 

Section  211  is  not  always  a  sufficient 
remedy  for  this  discriminatory  behavior. 
Third  parties  may  seek  non- 
discriminatory transmission  under 
section  211,  but  they  will  not  be  able  to 
compete  if  the  sale  or  purchase 


"^Id.  at  61,504-05  (utility  proposed  an  export 
restriction  on  the  use  of  Reserve  Transmission 
Service  available  to  the  Sacramento  Municipal 
Utility  District  under  a  proposed  Interconnection 
Agreement). 

""'  See  Coalition  Petition  at  28-29  and  32. 

'"For  example,  it  is  reported  that  one  customer 
was  told  that  a  .^13  million  line  of  credit  would  be 
required  to  ensure  creditworthiness  for  a  request  of 
only  one  MW  of  transmission  capacity  for  a 
coordination  trade.  See  Coalition  Petition  at  30. 

'"See  Coalition  Petition  at  25;  see  also  AES 
Power,  Inc.,  69  FERC  161,345  at  62,295  and  62,301 
(1994)  lAES). 

'"See  Coalition  Petition  at  13-14. 

'»» See  Mid-Continent  Area  Power  Pool.  69  FERC 
161.347  at  62.308  (1994) 
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opportunity  is  gone  before  a  final  order 
can  be  obtained  under  section  211.  This 
could  be  the  case  in  many  situations 
because  of  the  procedural  requirements 
of  sections  211  and  212.'**  Indeed,  to 
date,  the  Commission  has  received 
eighteen  section  211  transmission 
requests,'*^-'**  which  it  has  tried  to 
process  expeditiously  within  the 
procedural  constraints  contained  in 
sections  211  and  212.  As  to  the  seven 
requests  that  have  received  a  final  order, 
the  average  elapsed  time  from  date  of 
filing  to  the  date  of  a  final  order  was  9 
months.  The  remaining  ten  requests 
have  been  pending,  on  average,  more 
than  6  months. 

The  following  sets  forth  the  status  of 
the  section  211  cases  filed  with  the 
Commission: 
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'"For  example,  an  applicant  must  make  a  request 
for  tranunission  service  to  the  transmitting  utility 
at  least  60  days  before  Piling  an  application  with  the 
Commission  for  an  order  to  provide  transmission. 
The  Commission  must  first  issue  a  proposed  order 
and  allow  the  parties  a  reasonable  time  to  negotiate 
agreeable  terms  and  conditions  before  it  can  issue 
a  Tinal  order.  Moreover,  a  Tinal  order  faces  possible 
rehearing  and  a  court  appeal. 

'»'-'*•  One  request  was  withdrawn. 
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•A  proposed  order  has  been  Issued. 

As  the  wholesale  power  markets 
become  more  competitive,  delayed 
access  becomes  a  matter  of  increasing 
concern.  Not  only  have  long-term 
purchases  from  non-traditional 
generators  become  more  important,  but 
short-term  firm  and  non-firm  power 
sales  and  purchases  create  significant 
profit  or  cost-saving  opportunities  for 
utilities,  marketers,  and  their  customers. 
As  a  result,  market  participants  are 
exploring  various  ways  to  reduce  their 
costs  through  trading.  These  include 
poolcos,  changes  to  existing  pools, 
short-term  trading  systems,  and  futures 
contracts.'**  We  do  not  see  how  such 
options  will  work  unless  all  parties  have 
non-discriminatory  transmission  access 
rights  and  hour-to-hour  access  without 
having  to  go  through  a  regulatory 
proceeding  for  each  trade. 

In  today  s  emerging  competitive 
wholesale  power  markets,  the  practices 
of  some  transmission-owning  utilities 
are  unduly  discriminatory  and 
anticompetitive.  These  practices 
produce  market  distortions  today, 
undermine  the  goal  of  the  Energy  Policy 
Act  to  create  competitive  bulk  power 
markets,  and  will  continue  if  this 
Commission  does  not  take  action.  Most 
important,  they  cfm  harm  consumers  by 
denying  them  the  benefits  of 
competitively  priced  power.  We  seek 
additional  specific  examples  of  such 
practices. 

3.  Analogies  to  the  Natural  Gas  Industry 

The  electric  industry  today  is 
analogous  in  many  ways  to  the  natural 
gas  industry  before  the  Commission 
issued  Order  Nos.  436  and  636.'^"  Then, 
natural  gas  pipelines  were  primarily 
merchants  offering  a  bundled  sales 


"»  Wo  note  that  NEPOOL  and  MAPP  are  currently 
exploring  ways  to  modify  their  pool  structures  to 
accommodate  competitive  pxjwer  markets.  As  noted 
in  the  Pooling  Notice  of  Inquiry,  supra,  the  pooico 
concept  basically  involves  an  independent  entity 
that  would  control  the  operation  of  all  transmission 
facilities  and  some  or  all  generating  facilities  in  a 
region.  It  would  be  open  and  would  provide 
transmission  service  to  all  generators.  Thus,  the 
pooico  would  create  a  spot  market  for  power  in  the 
region. 

■™Order  No.  436,  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  FERC 
Regulations  Preambles  1  30.665  (1985):  Order  636. 
Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation  Under  Part  2M  of  the  Commission's 
Regulations:  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  57  FR 
13267  (April  16.  1992).  Ill  FERC  Stats.  &  Regs.. 
Regulations  Preambles  1  30,939  (Order  No.  636). 
appeal  pending. 


service,  which  provided  gas  to 
customers  at  the  city-gate  from  the 
pipelines'  own  system  supplies.  In 
addition,  pipelines  moved  a  relatively 
small  amount  of  third-party  gas  under  a 
separate  transportation  service.  To  meet 
their  sales  service  obligations,  pipelines 
purchased  most  of  their  system  supply 
from  third-party  producers  under  long- 
term  contracts.  In  the  early  1980s,  due 
to  changing  market  conditions,  the 
prices  imder  many  of  these  contracts 
ended  up  being  higher  than  those 
available  in  the  then  evolving  spot 
market.  Because  of  the  long-term 
contracts  and  the  resulting  higher  cost 
gas,  system  supply  gas  tended  to  be 
more  costly  than  gas  that  the  customers 
could  buy  in  the  competitive  spot 
market.  At  the  same  time,  the 
transportation  service  bundled  with  a 
pipeline's  sales  service  was  usually 
superior  to  the  transportation  service 
third  parties  could  obtain.  Essentially, 
the  pipeline  would  provide  itself  service 
that  had  much  greater  fiexibility  and 
often  promised  greater  rehability  than 
that  available  to  third-party  shippers. 
Pipelines  had  a  considerable  incentive 
to  maintain  this  difference  in 
transportation  service  quality  to  make 
their  own,  more  expensive  gas  more 
attractive. 

A  similar  situation  exists  today  in  the 
electric  industry.  Traditional  public 
utilities  deliver  bundled  service — 
generation  and  transmission — to  most  of 
their  wholesale  customers.  They  have 
monopoly  control  over  transmission 
facilities  and  thus  control  access  to  their 
customers.  The  lack  of  non- 
discriminatory access  to  transmission 
services  raises  the  same  general 
concerns  that  were  prevalent  in  the  gas 
industry.  Accordingly,  unless  similar 
regulatory  measures  are  undertaken,  the 
Commission  expects  the  same  type  of 
discriminatory  and  anticompetitive 
behavior  will  continue  in  the  electric 
industry  as  was  present  in  the  gas 
industry,  because  denying  non- 
discriminatory access  will  continue  to 
be  in  the  economic  self-interest  of 
transmission  monopolists,  absent 
regulatory  changes.'^' 

In  its  regulation  of  interstate  pipelines 
under  the  Natural  Gas  Act  (NGA)  the 
Commission  initially  addressed  the 
problem  of  undue  discrimination  in 
Order  No.  436,  finding  natural  gas 
pipeline  practices  to  be  unduly 


discriminatory  under  the  NGA  "^  and 
effectuating  "open  access" 
transportation.  The  Commission  in  that 
order  sought  to  make  transportation 
available  to  third  parties  on  a  non- 
discriminatory basis.  The  Commission 
provided  that,  if  a  pipehne  held  itself 
out  as  a  transporter  of  gas  for  others,  it 
must  provide  that  service  to  all  shippers 
without  discrimination.  At  the  same 
time,  the  Commission  allowed  pipelines 
and  their  customers  to  retain  the 
traditional  bundled  sales  and 
transportation  services  under  existing 
certificate  authority. 

As  a  resuh  of  Order  No.  436,  pipeUnes 
became  primarily  transporters  of  natural 
gas.  However,  in  Order  No.  636,  the 
Commission  noted  that  pipelines  were 
still  providing,  albeit  at  a  reduced  level, 
a  bundled,  city  gate,  sales  service  in 
competition  with  third-party  sales  and 
transportation,  and  concluded  that  the 
competition  was  not  occurring  on  an 
equal  basis.  The  Commission  also  noted 
that  pipelines'  natural  gas  sales  prices 
exceeded  those  of  their  competitors, 
much  as  electric  utilities'  embedded 
costs  can  exceed  the  cost  of  new 
generating  capacity  and  excess 
generating  capacity  of  others.  In  this 
regard,  the  Commission  determined  that 
the  transportation  service  bundled  with 
pipelines'  sales  service  was  superior  to 
that  made  available  to  third  parties  and 
that  pipelines  and  unregulated 
competitors  were  not  selling  the  same 
product. '^3  Accordingly,  in  Order  No. 
636,  the  Commission  found  this 
behavior  anticompetitive  and  required 
pipelines  to  "unbundle"  their  sales 
services  from  their  transportation 
services  and  to  provide  open  access 
transportation  service  that  is  equal  in 
quality  for  all  gas  supplies  whether 
purchased  from  the  pipeline  or  some 
other  supplier.'^* 

Our  experience  in  the  gas  area 
influences  our  decision  that,  at  a 
minimum,  functional  unbundling  of 
wholesale  services  is  necessary  in  order 
to  obtain  non-discriminatory  open 
access  and  to  avoid  anticompetitive 
behavior  in  wholesale  electricity 
markets. 
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"I  See  AGO,  supra.  824  F.2d  at  1008  ("Agencies 
do  not  need  to  conduct  experiments  in  order  to  rely 
on  the  prediction  that  an  unsupported  stone  will 
fall.").'The  ongoing  discriminatory  behavior  by 
owners  or  controllers  of  transmission  in  the  electric 
industry  is  detailed  supra. 


'"In  this  regard,  sections  4  and  5  of  the  NGA  are 
virtually  identical  to  sections  205  and  206  of  the 
FPA. 

'"Order  No.  636  at  30,402.  The  Commission 
explained  that  pipelines  were  selling  a  regulated 
bundled  sales  and  transportation  service,  but  that 
their  competitors  were  generally  selling  only  the  gas 
commodity.  The  Commission  also  recognized  that 
pipelines  were  at  a  competitive  disadvantage  due  to 
their  certificate  and  contractual  obligations  to  their 
firm  sales  customers.  Id.  at  30,403. 

"*Order  No.  636  at  30,393-94. 


4.  Coordination  Rates 

In  finding  a  need  for  non- 
discriminatory open  access  * 
transmission,  the  Commission  has 
considered  the  structure  of  the 
coordination  market,  i.e.,  the  market  for 
wholesale  sales  to  a  public  utility's  non- 
requirements  customers.  Utihties  now 
engage  in  coordination  trades  primarily 
under  rates  no  lower  than  the  seller's 
variable  cost  and  no  higher  than  that 
variable  cost  plus  100%  contribution  to 
the  fixed  costs  of  the  production  unit 
used  to  price  energy  and  the  relevant 
transmission  facilities.  This  rate 
flexibility  allows  the  buyer  and  seller  to 
negotiate  a  price  reflecting  the  market  at 
the  time  of  the  sale,  including  the 
nimiber  of  buyers  and  sellers,  the 
relative  incremental  and  decremental 
variable  costs,  and  the  amount  of 
savings  attainable  by  transacting.  Thus, 
while  the  seller's  ceiling  rate  reflects 
some  measure  of  fixed  and  variable 
costs,  the  actual  transaction  price  is  set, 
to  a  certain  extent,  by  the  marketplace. 
This  marketplace,  however,  may  be 
skewed  by  the  general  lack  of 
transmission  access,  and  the  resulting 
price  may  be  considerably  above  prices 
in  a  fully  competitive  market. 

Some  utilities  transact  under  a  split- 
savings  rate  that  generally  sets  the  price 
halfway  between  the  seller's 
incremental  variable  cost  and  the 
buyer's  decremental  variable  cost.  Here 
again,  price  is  a  function  of  the 
alternatives  reachable  through  the 
transmission  grid  at  the  time  of  the 
transaction.  This  rate  form  is  primarily 
used  today  to  distribute  the  savings 
derived  from  the  central  dispatch  of 
power  pools  on  an  after-the-fact  basis. 

The  Commission  believes  that  unless 
the  participants  in  coordination  markets 
mitigate  their  transmission  market 
power,  market-driven  prices  for 
coordination  trades  may  no  longer  be 
just  and  reasonable.  Thus,  our 
preliminary  conclusion  is  that  current 
coordination  pricing  is  no  longer 
justified  in  the  absence  of  a  tariff  offer 
of  non-discriminatory  open  access 
transmission  services  by  the  seller 
(ovming  or  controlling  transmission)  in 
a  coordination  transaction. '"'^  The 
Commission's  past  practice  of  allowring 
such  pricing  for  coordination  trades 
appears  to  be  inconsistent  with 
emerging  competitive  markets  unless 
those  who  benefit  from  such  trading 
offer  access  to  other,  lower-priced 
trading  opportunities.  We  seek 
comments  on  this  issue. 


E.  The  Proposed  Regulations 

The  goals  of  the  proposed  regulations 
are  two-fold:  (1)  To  facilitate  the 
development  of  competitive  wholesale 
bulk  power  markets  by  ensuring  that 
wholesale  purchasers  of  electric  energy 
and  wholesale  sellers  of  electricity  can 
reach  each  other  by  eliminating 
anticompetitive  practices  and  undue 
discrimination  in  transmission  services; 
and  (2)  to  address  the  transition  costs 
associated  with  the  development  of 
competitive  wholesale  markets.  This 
section  addresses  the  elimination  of 
undue  discrimination.  Transition  costs 
are  addressed  below  in  Section  F. 

Non-discriminatory  open  access 
transmission  is  critical  to  the  ability  of 
sellers  to  compete  on  a  fair  basis  and  the 
ability  of  purchasers  to  reach  the  lowest 
priced  generation  options.  Thus  far,  the 
Commission  has  developed  an  open 
access  comparability  requirement  on  a 
case-by-case  basis.  We  have  directed  our 
administrative  law  judges,  to  whom  the 
various  cases  have  been  referred,  to 
examine  the  factual  circumstances 
surrounding  a  utiUty's  use  of  its  own 
system  vis-a-vis  the  type  of  service 
provided  to  third  parties.  Nonetheless,  it 
has  now  become  evident  to  us  that  it  is 
necessary  for  the  Commission  to  define 
the  parameters  of  a  non-discriminatory 
open  access  tariff  much  more  precisely. 

Until  now,  we  have  been  applying  the 
new  standard  of  what  constitutes  undue 
discrimination  only  to  new  voluntary 
tariff  filings.  We  now  no  longer  believe 
it  is  appropriate  to  apply  this  standard 
so  narrowly;  therefore,  we  are  proposing 
to  require  all  public  utilities  to  offer 
non-discriminatory  open  access  services 
in  accord  with  the  proposed  rule  and 
the  attached  tariffs.  This  broad 
application  is  consistent  with  our 
determination  that  undue 
discrimination  by  jurisdictional  public 
utilities  must  be  prevented  or  remedied. 
It  is  also  consistent  with  our  desire  to 
bring  further  efficiencies  to  the 
provision  of  electric  service  by 
encouraging  competitive  bulk  power 
markets. 

1.  Non-discriminatory  Open  Access 
Tariff  Requirement 

Transmission  owners  can 
discriminate  by  restricting  access  to,  or 
restricting  expansion  of,  transmission 
facilities,  or  by  restricting  access  to  the    • 
ancillary  services  that  control  the 
generation  resources  on  the 
transmission  grid.  '''*  To  ensure  that  all 


'"  As  discussed  infra,  sellers  must  also  meet  the 
Commission's  other  requirements  to  o>btain  market- 
based  rates. 


'^Examples  of  ancillary  services  (which  include 
control  area  services)  are:  Scheduling  service 
between  control  areas,  and  various  services  that 
facilitate  power  movements  within  control  areas. 

Continued 
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peulicipants  in  wholesale  electricity 
markets  have  non-discriminatory  open 
access  to  the  transmission  network, 
transmission  owners  must  offer  non- 
discriminatory open  access  transmission 
and  ancillary  services  to  wholesale    ,_ 
sellers  and  purchasers  of  electric  energy 
in  interstate  conunerce.'"  This  will 
require  tariffs  that  offer  point-to-point 
and  network  transmission  services, 
including  ancillary  services.  All  of  these 
services  must  be  non-discriminatory  as 
to  price  as  well  as  to  non-price  terms 
and  conditions.  Services  must  be 
available  to  any  entity  that  could  obtain 
transmission  services  under  section  211. 

In  our  AEP  rehearing  order  and  in 
several  subsequent  cases, '^*  we  set  for 
hearing  the  following  issues: 

1.  The  different  uses  that  a  transmission 
owner  makes  of  its  transmission  system  and 
whether  there  are  any  operational  differences 
between  any  particular  use  that  the  owner 
makes  of  the  system  and  the  use  third  parties 
might  need,  and  in  particular,  the  degree  of 
flexibility  the  transmission  owner  accords 
itself  in  using  its  transmission  system  for 
different  purposes. 

2.  Any  potential  impediments  or 
consequences  to  providing  a  particular 
service  to  third-party  transmission  customers 
which  is  the  same  or  comp>arable  to  service 
that  the  transmission  owner  provides  itself. 

3.  The  costs  that  the  transmission  owner 
incurs  in  providing  transmission  associated 
with  its  use  of  the  system,  and  whether  the 
costs  to  provide  such  service  or  comparable 
service  to  third  |)arties  would  be  different. 

Based  on  what  we  have  learned  in  the 
past  year,  the  Commission  proposes  to 
address  these  issues  generically. 
Concurrently  with  this  order,  the 
Commission  is  issuing  a  separate  order 
on  how  a  final  rule  would  apply  to 
pending  cases. '^  We  believe  that  the 
parties  and  the  administrative  law 
judges  in  the  individual  pending 


e.g..  dispatch  service,  load  following  service, 
imtMlance  resolution  service,  reactive  power 
support,  and  operating  reserves.  We  invite  comment 
on  definitions  of  these  terms  and  their  component 
parts.  Regardless,  the  proposed  rule  would  require 
that  all  ancillary  services  be  offered  on  a  non- 
discriminatory basis. 

■"See  generally  William  W.  Hogan.  Reshaping 
the  Electricity  Industry,  Prepared  for  the  Federal 
Energy  Bar  Conference.  "Turmoil  for  the  Utilities," 
5  Washington,  D.C  (Nov.  17.  1994): 

Commercial  functions  must  facilitate  non- 
discriminatory, comparable  open  access  and 
support  market  operations  in  the  competitive 
sectors.  The  EPAct  requirements  and  the  FERC 
implementation  emphasize  the  need  to  obtain 
market  access  under  terms  and  conditions  that 
support  competition.  Everyone  should  have  equal 
access  to  and  use  of  essential  facilities,  particularly 
transmission,  with  the  rights  of  ownership  limited 
to  compenaation  consistent  with  opportunity  costs 
in  a  competitive  market. 

•^See,  e.g..  AEP.  67  FERC  at  61.491. 

■'''Order  Providing  Guidance  Concerning 
Pending  and  Future  Proceedings  involving  Non- 
discriminatory Open  Access  Transmission  Services, 
Docket  Nos.  ER93-540-000,  et  al. 


proceedings  should  continue  their 
efforts,  but  in  doing  so  should  take  into 
account  the  principles  announced  in 
this  proposed  rule.  This  will  permit  any 
fine  tuning  of  the  broader  principles 
announced  here  and  set  forth  in  the  pro 
forma  tariffs  that  may  be  necessary  to 
recognize  the  individual  circumstances 
of  particular  systems. 

With  regard  to  the  first  issue,  the 
Commission  believes  that  all  utilities 
use  their  own  systems  in  two  basic 
ways:  to  provide  themselves  point-to- 
point  transmission  service  that  supports 
coordination  sales,  and  to  provide 
themselves  network  transmission 
service  that  supports  the  economic 
dispatch  of  their  own  generation  units 
and  purchased  power  resources 
(integrating  their  resources  to  meet  their 
internal  loads). '*<>  This  network 
transmission  service  is  bundled  as  part 
of  retail  service  and  as  part  of  wholesale 
requirements  service,  and  is  the 
fundamental  support  of  a  utiUty's 
dispatch  that  underlies  its  trading  in  the 
wholesale  coordination  market.'^' 

The  Commission  has  preliminarily 
concluded  that  third  parties  may  need 
one  or  both  of  these  basic  uses  in  order 
to  obtain  competitively  priced 
generation  or  to  have  the  opportunity  to 
be  competitive  sellers  of  power.  The 
Commission  therefore  proposes  that  all 
public  utilities  must  offer  both  firm  and 
non-firm  point-to-point  transmission 
service  and  firm  network  transmission 
service  on  a  non-discriminatory  open 
access  basis  in  accord  with  the  proposed 
rule  and  the  attached  tariffs.  The 
Commission  believes  that  a  utility's 
tariff  must  offer  to  provide  any  point-to- 
point  transmission  service  and  network 
transmission  service  that  customers 
need,  even  though  the  utility  may  not 
provide  itself  the  specific  service 
requested.  For  example,  a  utility  may 
not  provide  itself  "wheeling-through" 
service, '"  which  is  a  specific  form  of 
point-to-point  service.  However, 
because  "wheeling-through"  service  is 


""While  there  may  be  any  number  of  specific 
services  used  by  a  particular  customer,  we  have 
concluded,  after  analyzing  the  historical  types  of 
transmission  service  tariffs  on  Tile,  as  well  as  the 
tariffs  filed  in  the  ongoing  comparability 
proceedings,  that  all  transmission  services  generally 
fall  within  these  two  categories. 

'*■  A  utility's  own  coordination  purchases  may 
involve  hourly  scheduled  transfsrs  of  fixed  blocks 
of  power.  These  schedules  are  supported  by  the 
utility's  own  network  transmission  service  used  for 
its  economic  dispatch.  Consequently,  network 
service  is  covered  by  the  proposed  rule  because  it 
supports  a  utility's  coordination  purchases, 
regardless  of  whether  or  not  the  utility  has  any 
requirements  customers  that  also  would  use 
network  service. 

•u  "Wheeling  through"  refers  to  transmittal  of 
electric  energy  through  a  transmitting  utility's  grid, 
i.e.,  entering  at  one  point  of  interconnection  and 
leaving  at  another. 


merely  a  subset  of  basic  point-to-point 
service,  which  the  utility  does  provide 
to  itself,  the  Commission  will  require  a 
utility  to  provide  such  service.  '*-'' 
Similarly,  a  utility  may  contend  that  it 
does  not  provide  non-firm  point-to- 
point  service  to  itself  because  all  of  its 
transmission  investment  results  in  firm 
entitlements.  Nonetheless,  the  utility 
provides  itself  with  the  functional 
equivalent  of  non-firm  service  when  it 
uses,  subject  to  curtailment  or 
interruption,  capacity  that  is 
temporarily  unused  by  other  firm 
reservation  holders.  Therefore,  it  must 
offer  non-firm  point-to-point  service. 

We  will  not  allow  transmission 
providers  to  define  terms  or  specify 
transmission  uses  to  erect  barriers  to  fair 
and  equal  competition  in  power 
meukets,  or  to  engage  in  undue 
discrimination. 

On  the  second  issue  set  for  hearing  in 
AEP,  et  al.  (potential  impediments  to 
providing  a  particular  service),  we 
believe  there  are  none,  except  for 
impediments  to  siting.  However,  any 
impediments  to  siting  are  the  same 
whether  the  utility  is  providing  service 
to  itself  or  to  a  third  party- 

On  the  third  issue  set  tor  hearing  AEP. 
et  al.  (the  costs  of  providing  comparable 
service),  we  believe  there  is  no 
difference  in  the  costs  incurred  by  a 
transmission  provider  in  providing 
transmission  to  itself  or  to  a  third  party. 
Thus,  the  transmission  owner  must 
charge  itself  and  third  parties  the  same 
rates  for  the  use  of  its  system. 

All  electricity  trade  is  supported  and 
facilitated  in  one  way  or  another  by 
ancillary  services,  and  transmission 
services  may  be  comprised  of  many 
different  combinations  of  ancillary 
services.  Therefore,  the  Commission 
will  require  that  such  ancillary  services 
be  offered  separately  through  open 
access  tariffs.  These  are  discussed  in 
detail  infra. 

Public  utilities  that  are  transmission- 
only  companies  or  transcos,  i.e., 
companies  that  do  not  own  or  control 
generation,  do  not  use  their  own 
transmission  systems  to  sell  their  own 
power.  However,  a  public  utility  transco 
would  be  required  to  offer  open  access 
transmission  services  as  well  as 
ancillary  services.  It  would  also  have  to 
provide  a  real-time  information 
network,  as  discussed  below.  The 
Commission  is  also  announcing  certain 
quality-of-service  guidelines  to  aid  in 
evaluating  the  quality  of  transmission 
service  that  must  be  provided  by  public 
utilities.  These  are  described  infra  and 
are  reflected  in  proposed  pro  forma 
point-to-point  and  network  tariffs 


attached  to  this  notice  of  proposed 
rulemaking.  Our  preliminary  conclusion 
is  that  the  provisions  contained  in  the 
pro  forma  tariffs  are  the  minimmn 
provisions  necessary  to  meet  the 
requirement  of  non-discriminatory  open 
access.  We  seek  comments  on  these 
tariffs. 

2.  Implementing  Non-Discriminatory 
Open  Access:  Functional  UnbundUng 

The  Commission's  preliminary  view 
is  that  functional  unbundling  of 
wholesale  services  is  necessary  to 
implement  non-discriminatory  open 
access.  Accordingly,  the  proposed  rule 
requires  that  a  public  utility's  uses  of  its 
own  transmission  system  for  the 
purpose  of  engaging  in  wholesale  sales 
and  purchases  of  electric  energy  must  be 
separated  firom  other  activities,  and  that 
transmission  services  (including 
ancillary  services)  must  be  taken  under 
the  filed  transmission  tariff  of  general 
applicability.  The  proposed  rule  does 
not  require  corporate  unbundUng 
(selling  off  assets  to  a  non-affiliate,  or 
establishing  a  separate  corporate 
affiliate  to  manage  a  utility's 
transmission  assets)  in  any  form, 
although  some  utilities  may  ultimately 
choose  such  a  course  of  action.  The 
proposed  rule  accommodates  corporate 
unbundling,  but  does  not  require  it. 

Functional  unbundling  means  three 
things.  First,  it  means  that  a  public 
utility  must  take  transmission  services 
(including  ancillary  services)  for  all  of 
its  new  wholesale  sales  and  purchases 
of  energy  under  the  same  tariff  of 
general  applicability  under  which 
others  take  service.  New  wholesale  sales 
and  purchases  are  those  under  any 
contracts  executed  on  or  after  the  open 
access  tariffs  required  by  this  proposed 
rule  become  effective.  Non- 
discriminatory service  requires  that  the 
utihty  charge  itself  the  same  price  for 
these  services  that  it  charges  its  third- 
party  wholesale  tremsmission  customers. 
We  seek  comment  as  to  the  appropriate 
means  to  enforce  this  requirement,  such 
as  a  revenue  crediting  mechanism. 

Second,  functional  unbimdiing  means 
that  a  transmission  ovvrner  must  include 
in  its  open  access  tariffs  separately 
stated  rates  for  the  transmission  and 
ancillary  service  components  of  each 
transmission  service  it  provides.  '**  The 
rates  must  satisfy  the  Commission's 
Transmission  Pricing  Policy  Statement. 


Third,  functional  unbundling  means 
that  the  public  utility,  in  order  to 
provide  non-discriminatory  open  access 
to  transmission  and  ancillary  services 
information,  must  rely  upon  the  same 
electronic  network  that  its  tremsmission 
customers  rely  upon  to  obtain 
transmission  information  about  its 
system  when  buying  or  selling  power. 

For  example,  the  proposed  rule 
requires  that  a  pubUc  utility  unbundle 
its  new  wholesale  requirements  service 
contracts,  and  its  new  wholesale 
coordination  purchase  transactions,  and 
take  the  firm  network  transmission 
component  of  those  services  under  its 
own  firm  network  transmission  tariff. 
Similarly,  the  proposed  rule  requires 
that  a  public  utility  unbundle  any  new 
wholesale  coordination  sales 
transactions  and  take  the  point-to-point 
transmission  component  of  that  service 
under  its  own  point-to-point 
transmission  tariff.  Finally,  the 
proposed  rule  requires  that  a  utility 
unbundle  ancillary  services  and  take 
these  services  under  its  network  and 
point-to-point  tariffs. 

Public  utilities  also  must  authorize 
their  power  pool  agents  to  offer  any 
transmission  service  available  under 
power  pool  arrangements  to  all 
transmission  customers.  In  addition, 
public  utilities  that  participate  in  a 
power  pool  that  acts  as  a  control  area 
must  authorize  the  power  pool's  control 
center  to  offer  ancillary  services  under 
a  filed  tariff,  and  must  take  all  of  their 
control  area  services  from  that  tariff.  '*' 
A  public  utility  must  take  dispatch 
service  and  other  ancillary  transmission 
services  on  the  same  terms  and 
conditions  as  those  offered  to  its 
transmission  customers.  '** 

The  requirement  to  provide  ancillary 
services  and  to  take  those  services  under 
a  tariff  is  not  intended  to  mandate  any 
federal  rules  that  would  prescribe  the 
actual  merit  order  of  dispatch.  Rather,  it 
is  a  requirement  that  public  utilities 
ensure  that  dispatch  practices  and 
procediu^es  applicable  to  them  are  also 
applied  to  third-party  transmission 
customers. 

The  proposed  requirement  that  a 
public  utility  take  transmission  service 
used  for  wholesale  requirements  service 


'"  This  would  be  true  of  other  services  as  well. 


""This  means  that  a  customer  who  buys  both 
generation  and  transmission  services  from  the 
utility  will  have  a  separately  stated  rate  for  the 
generation,  transmission,  and  ancillary  services  that 
it  purchases.  The  rates  for  transmission  and 
ancillary  services  would  be  stated  in  the  open 
access  tariff.  The  rates  for  the  generation  service 
would  be  under  a  separate  rate  schedule. 


"'Similarly,  public  utilities  that  own 
transmission,  but  get  their  ancillary  services  from 
another  entity  must  authorize  that  entity  to  provide 
ancillary  services  under  a  filed  tariff  and  must  take 
their  ancillary  services  &-om  that  tariff. 

"*The  Commission  recognizes  that  the  proposal 
here  overlaps  with  the  pending  Pooling  Notice  of 
Inquiry.  However,  the  fundamental  non- 
discrimination requirements  of  the  FPA,  and 
therefore  the  basic  requirements  of  the  proposed 
rule,  must  be  applied  to  power  pools  in  which 
public  utilities  participate.  This  issue  is  discussed 
furiher  in  the  Implementation  Section,  infm. 


and  wholesale  coordination  transactions 
under  its  own  filed  tariff  means  that  all 
wholesale  trade,  both  that  of  the  pubUc 
utility  and  its  competitors,  would  be 
taken  under  a  single  wholesale 
transmission  tariff.  Our  preliminary 
view  is  that  such  a  requirement  places 
the  correct  incentives  on  the  public 
utility  to  file  a  fair  tariff  since  it  must 
live  imder  those  terms  for  wholesale 
purposes.  The  Commission  invites 
comment  on  its  approach  to  functional 
unbundling.  Will  it  provide  strong 
enough  incentives  for  non- 
discriminatory access  without  some 
form  of  corporate  restructuring?  If 
utilities  restructure,  how  will  our 
proposed  nilas  apply  to  different  types 
of  corporate  structures? 

While  this  approach  to  unbundling 
creates  good  incentives  with  respect  to 
wholesale  service,  it  omits  retail  service. 
In  other  words,  it  does  not  require  the 
transmission  owner  to  take  unbundled 
transmission  service  under  the  same 
tariff  as  third  parties  in  order  to  serve  its 
retail  customers.  This  will  result  in 
service  under  two  separate 
arrangements — an  explicit  wholesale 
transmission  tariff  filed  at  the 
Commission  and  an  implicit  retail 
transmission  tariff  governed  by  a  state 
regulatory  body.  It  also  raises  the 
possibiUty  that  the  quality  of 
transmission  service  for  retail  purposes 
v«ll  be  superior  to  the  quaUty  of 
transmission  service  offered  for 
wholesale  purposes. 

We  seek  comment  on  how  this 
bifurcated  approach  would  affect  the 
public  utility's  incentives  to  provide 
non-discriminatory  open  access 
wholesale  transmission  service.  For 
example,  will  planning  of  incremental 
transmission  facilities  be  comparable  or 
will  the  transmission  provider's  retail 
customers  retain  an  advantage  fi-om 
having  expansion  costs  placed  on  third 
parties?  What  would  be  the  benefits  of 
an  approach  that  required  the 
transmission  provider  to  take 
unbimdled  transmission  service  for  both 
wholesale  and  retail  purposes  under  the 
same  tariff  used  by  third-party 
transmission  customers?  Is  such  an 
approach  necessary  to  ensure  that  all 
participants  have  the  same  incentives  to 
achieve  non-discriminatory  open  access 
transmission  service  and  competitive 
power  markets?  What  would  be  the 
disadvantages,  if  any,  of  such  an 
approach? 

The  Commission  recognizes  that  the 
unbundling  of  transmission  for  retail 
purposes  would  intrude  upon  matters 
that  state  commissions  have 
traditionally  regulated.  One  possible 
approach  that  would  unify  service 
standards  for  wholesale  and  retail 
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service  would  be  for  each  vertically 
integrated  utility  to  establish  a 
distribution  function  that  would  be 
responsible  for  obtaining  transmission 
service  on  behalf  of  retail  customers. 
This  distribution  function  then  could  be 
treated  just  as  any  other  wholesale 
customer.  The  distribution  function  of 
the  utility  would  take  service  under  the 
single  Commission  filed  tariff.  This 
could  change  the  traditional  approach  of 
state-federal  allocation  of  transmission 
costs.  The  Commission  seeks  comment 
on  the  merits  of  such  an  approach.  How 
could  the  Commission  cooperate  with 
state  commissions  if  it  were  to  adopt 
such  an  approach? 

Finally,  we  address  a  specific  type  of 
retail  service  that  we  believe  to  be 
"bundled"  retail  service  in  name  only: 
a  so-called  "buy-sell"  transaction  in 
which  an  end  user  arranges  for  the 
purchase  of  generation  from  a  third- 
party  supplier  and  a  public  utility 
transmits  that  energy  in  interstate 
commerce  and  re-sells  it  as  part  of  a 
"bundled"  retail  sale  to  the  end  user. 
We  have  determined  that  in  these  types 
of  transactions  the  retail  "bundled"  sale 
is  actually  the  functional  equivalent  of 
two  unbundled  retail  sales:  (1)  A 
voluntary  sale  of  unbundled 
transmission  at  retail  in  interstate 
commerce,  subject  to  our  exclusive 
jurisdiction;  '*^  and  (2)  a  sale  of 
unbundled  generation  at  retail,  subject 
to  the  state's  jurisdiction.'**  For  these 
types  of  sales,  public  utilities  will  have 
to  provide  the  voluntary  retail 
transmission  component  of  the  sale 
under  a  FERC-filed  tariff  consistent  with 
the  substantive  requirements  of  this 
proposed  rule. 

We  are  aware  that  some  public 
utilities  are  already  contemplating 
initiating  this  type  of  "buy-sell"  service. 
Similar  services  occurred  in  the  natural 
gas  area,  but  the  Commission  did  not 
address  the  jurisdictional  issue  until  a 
substantial  number  of  transactions  had 
been  negotiated  and  implemented. 
When  the  Commission  ultimately 
addressed  the  natural  gas  buy-sell 
programs,  we  concluded  that  we  have 
jurisdiction  over  buy-sell  transactions 
since  such  agreements  utilize  interstate 
transportation. '**  We  were  concerned 
then,  just  as  we  are  concerned  now.  that 
interstate  and  intrastate  programs 


"^  As  discussed  infra,  there  would  be  a 
coin|>onent  of  local  distribution  in  such  a 
transaction,  subject  to  the  state's  jurisdiction. 

■"This  determination  is  consistent  with  our 
findings  regarding  similar  types  of  transactions  in 
the  natural  gas  area.  See  £/  Paso  Natural  Gas 
Company.  59  FERC161.031  (1992).  dismissed  sub 
nom.  Windward  Energy  and  Marketing  Company  v. 
FERC.tio.  92-1208  (D.C.  Feb.  2.  1994). 


operate  together  in  an  appropriately 
integrated  way.""  It  is  our  preliminary 
view  that  the  interstate  transmission 
aspect  of  the  buy-sell  program  must  take 
place  under  a  FERC-filed  tariff. 

In  imposing  this  requirement  we  wish 
to  stress  that  the  state  has  jurisdiction  to 
determine  which  group  of  retail 
customers  may  participate  in  such  a 
program.  We  also  recognize  that  state 
regulatory  commissions  will  be  called 
upon  to  determine  whether  they  have 
jurisdiction  under  state  law  over  retail 
wheeling  or  direct  access  programs  and, 
if  so.  whether  to  authorize  such 
programs.'"  However,  the  rates,  terms, 
and  conditions  for  the  interstate 
transmission  aspects  of  the  program  are 
jurisdictional  to  this  Commission. 

The  Commission  did  not  address  this 
jurisdictional  issue  at  an  early  state  in 
the  evolution  of  competition  in  the 
natural  gas  market.  Consequently,  when 
we  finally  acted  we  chose  to  grandfather 
ongoing  programs  so  that  energy  supply 
arrangements  would  not  be  disrupted.  "^ 
We  do  not  want  to  face  that  difficulty 
again.  Thus,  we  are  addressing  the  issue 
at  an  early  stage  so  that  public  utilities 
and  their  customers  will  be  on  notice  of 
the  jurisdictional  implications  of  their 
actions,  and  can  make  plans 
accordingly. 

3.  Real-Time  Information  Networks 
With  this  proposed  rule,  the 

Commission  is  issuing  a  Notice  of 
Technical  Conference  and  Request  for 
Comments  on  a  proposal  to  require  that 
public  utilities  provide  all  transmission 
users,  including  the  transmission  owner 
or  controller,  simultaneous  access  to 
transmission  and  ancillary  services 
information  through  real-time 
information  networks  that  would 
operate  under  industry-wide  standards. 
Based  upon  the  lessons  we  have  learned 
from  our  experience  with  gas  pipeline 
EBBs,  we  believe  the  proposed  approach 
is  necessary  and  can  work. 

4.  Non-Discriminatory  Open  Access 
Tariff  Provisions 

It  is  important  that  the  tariffs  filed  to 
meet  the  non-discriminatory  open 
access  service  requirement  contain 
terms  and  conditions  necessary  to 
ensure  a  certain  minimum  level  of 
service  quality  and  to  provide  a  level  of 
certainty  to  both  customers  and 
transmission  service  providers  as  to 
procedures  and  obligations.  The 


discussion  in  this  section  is  intended  to 
give  guidance  atraut  our  proposed  non- 
discriminatory open  access 
requirements.  The  terms  and  conditions 
discussed  here  are  reflected  in  the  pro 
forma  tariffs  in  Appendices  B  and  C" 

We  note  at  the  outset  two  basic 
principles  proposed  to  be  used  when 
evaluating  tariff  terms.  First,  the  terms 
and  conditions  governing  service  should 
be  clear  eind  specific.  Vague  or  general 
tariff  terms  introduce  uncertainty, 
controversy  and  delay.  In  many 
situations,  delaying  access  or  increasing 
the  transaction  cost  of  access  is.  for  all 
practical  purposes,  denying  access. 
Second,  any  restrictions  or  limitations 
on  service  or  procedures  must  be 
limited  to  technical  or  operational  needs 
that  can  be  verified,  and  they  must  be 
the  least  restrictive  way  to  meet  those 
needs."* 

The  Commission  invites  comment  on 
the  terms  and  conditions  proposed  as 
well  as  whether  others  may  be 
necessary. 

a.  Customer  eligibility.  A  non- 
discriminatory open-access  tariff  must 
be  available  to  smy  entity  that  can 
request  transmission  services  under 
section  211. '« 

b.  Expansion  obligation.  A  public 
utility  must  offer  to  enlarge  its 
transmission  capacity  (or  expand  its 
ancillary  service  facilities)  if  necessary 
to  provide  transmission  services.  This 
provision  is  necessary  to  mitigate  the 
utility's  transmission  market  power  that 
could  be  exercised  by  restricting 
capacity.  The  customer  must  agree  to 
reasonable  terms,  conditions  and  prices, 
including  the  financial  responsibility  for 
its  share  of  the  incremental  expansion 
costs."* 

The  Commission  recognizes  that  a 
utility  may  not  be  able  to  enlarge 
transmission  capacity  because  it  cannot 
obtain  the  necessary  approvals  or 
property  rights  under  applicable 


I*"  56  FERC  161.289  at  62.133  (1991). 

'*'  This  Commission  does  not  have  authority  to 
order  retail  wheeling.  Section  212(h}of  the  Federal 
Power  Act.  as  amended  by  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486.  106  Stat.  2776. 

I" 59  FERC  161.031  (1992),  rehg  denied,  60 
FERC  161.1 17  (1992). 


'*' These  Appendices  will  not  appear  in  the 
Federal  Register. 

'^^ However,  as  discussed  infra,  in  determining 
the  level  of  capacity  that  must  be  made  available 
for  new  transmission  service  requests,  we  have 
proposed  that  capacity  needed  to  meet  current  and 
reasonably  forecasted  native  load  and  to  meet 
existing  contractual  obligations  may  be  excluded 
from  capacity  made  available  foe  new  transmission 
service  requests. 

""Under  section  211.  any  electric  utility.  Federal 
power  marketing  agency,  or  any  other  person 
generating  electric  energy  for  sale  for  resale  may 
request  transmission  services  under  section  211. 

"*See.  e.g..  Northeast  Utilities  Service  Company, 
56  FERC  1 61.269  at  62,022  (1991),  order  on  rehg. 
58  FERC  1 6 1 ,070.  reb  'g  denied.  59  FERC  1 61 ,042 
(1992).  remanded,  993  F.2d  937  (1st  Cir.  1993), 
order  on  remand.  66  FERC  1 61 ,332  (1994) 
{Northeast  Utilities)  (wheeling  customer  must 
provide  reasonable  financial  assurance  before  the 
public  utility  undertakes  substantial  investments  in 
new  facilities  for  that  customer). 
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Federal,  state  and  local  laws.  If  the 
utility  has  failed  after  making  and 
documenting  a  good  faith  effort  to 
obtain  the  necessary  approvals  or 
property  rights,  it  can  request  to  be 
relieved  of  its  expansion  obligation  by 
an  appropriate  filing  at  the 
Commission."^  This  wall  result  in 
consistent  treatment  under  FFA  sections 
205  and  206  and  FPA  section  211. 

c.  Service  obligation.  The 
transmission  tariff  must  offer  non- 
discriminatory transmission  services 
(including  related  ancillary  services  that 
the  utility  can  provide)  to  eligible 
transmission  customers.  For  example,  a 
tariff  should  make  available  both 
flexible  [i.e.,  firm  and  non-firm)  point- 
to-point  transmission  service  and 
network  transmission  service,  as  well  as 
those  ancillary  services  necessary  to 
accomplish  such  transmission  services. 

(1)  Network  Transmission  Service. 
Network  tr2msmission  service  allows  a 
transmission  customer  to  use  the  entire 
transmission  network  to  provide 
generation  service  for  specified 
resources  and  specified  loads  without 
having  to  pay  a  separate  charge  for  each 
resource-load  pairing.  Such  service 
allows  a  transmission  customer  to 
integrate,  plan,  commit,  economically 
dispatch,  and  regulate  its  resources  to 
serve  its  consolidated  load.  Network 
service  provides  the  customer  with  the 
same  flexible  network  usage  needed  to 
optimize  its  resources  to  meet  its 
customers'  needs  that  transmission 
owners  have  to  optimize  their  resources 
to  meet  their  customers'  needs.  Network 
service  includes  the  ability  to  import 
power  from  other  control  areas  to 
economically  and  reliably  serve  the 
customers'  load.  Non-discrimination 
requires  that  network  service  be  made 
available  in  an  open  access  tariff. 

Network  service  would  be  valuable  to 
customers  such  as  municipals, 
cooperatives,  and  municipal  joint  action 
agencies  that  supply  the  long-term  firm 
power  needs  of  members  with  multiple 
loads  that  are  wholly  or  partly  within  a 
single  transmission  system.  Indeed, 
network  service  is  essential  for  the 
resource  integration  that  is  needed  for 
efficient  operation.  For  example,  a 
generation  and  transmission  cooperative 
whose  generating  facilities  and  member 
cooperatives  are  widely  dispersed  may 
not  own  all  of  the  transmission  facilities 
needed  to  link  the  generators  with  the 
members'  distribution  systems.  In  this 
case,  the  cooperative  must  rely  on  a 
transmission-owning  utility  to  provide 


""  However,  we  have  previously  noted  that  a 
utility  may  bear  a  heavy  burden  in  demonstrating 
that  it  cannot  enlarge  its  transmission  capacity  to 
meet  a  new  transmission  request.  See  Northeast 
Utilities,  58  FERC  at  61,209. 


network  service.  Without  such  service, 
the  cooperative  would  have  difficulty 
supplying  reliable,  efficient  power  to  it|s 
own  members. 

(2)  Flexible  Point-to-Point  Service. 
The  second  required  service  in  a  non 
discriminatory  open  access  tariff  is 
point-to-point  transmission  service. 
Both  firm  and  non-firm  service  must  be 
available  on  a  point-to-point  basis. 
Under  firm  point-to-point  service,  the 
transmission  owner  would  provide  firm 
deliveries  of  power  from  designated 
points  of  receipt  to  designated  points  of 
delivery.  Each  point  of  receipt  would  be 
set  forth  in  «  service  agreement  along 
with  a  corresponding  capacity 
reservation  for  that  point  of  receipt. 
Each  point  of  delivery  would  be  set 
forth  in  the  service  agreement  along 
with  a  corresponding  capacity 
reservation  for  that  point  of  delivery. 
The  greater  of  (1)  the  sum  of  the 
capacity  reservations  at  the  point(s)  of 
receipt,  or  (2)  the  sum  of  the  capacity 
reservations  at  the  point(s)  of  delivery 
would  be  the  firm  capacity  reservation 
for  which  the  transmission  customer 
would  be  charged. 

However,  firm  point-to-point  service 
must  have  the  same  flexibility  in  use  as 
that  available  to  the  transmission 
provider  and  obligate  the  transmission 
provider  to  supply  non-firm 
transmission  service,  if  available,  over 
non-designated  receipt  and  delivery 
points  (or  over  designated  receipt  and 
delivery  points  in  excess  of  its  firm 
reservation  at  those  points)  without 
incurring  any  additional  charges  (or 
executing  a  new  service  agreement)  so 
long  as  the  customer's  use  does  not 
exceed  its  total  firm  capacity 
reservation.  Any  use  by  a  customer  in 
excess  of  its  firm  capacity  reservation  at 
each  point  of  receipt  or  point  of  delivery 
will  be  on  an  as-available  basis  and  will 
be  treated  as  non-firm  service.  A 
customer  may  also  request  non-firm 
point-to-point  transmission  service  on  a 
stand-alone  basis. 

Transmission  customers  may  be 
wdlling  to  trade  off  the  higher  risk  of 
interruption  with  non-firm  service  for 
the  lower  non-firm  transmission  rate. 
Customers  should  be  able  to  make  that 
choice,  which  will  depend  on  their  owm 
balancing  of  the  risk  of  transmission 
service  interruption  with  the 
interruptibility  of,  and  trade  gains 
associated  with,  the  power  resource.  It 
is  important  that  the  customer,  not  the 
transmission  provider,  make  this  choice. 
The  tariff  should  not  restrict  non-firm 
transmission  service  to  the  transporting 
of  only  non-firm  power  transactions.  "* 


Tariffs  should  offer  flexible  point-to- 
point  transmission  service  for 
transactions  that  involve  power  flows 
into,  out  of,  within  or  through  the 
control  areas.  Whether  or  not  a 
transmission  provider  actually 
undertakes  such  specific  services  on  its 
own  behalf,  it  has  the  flexibiUty  to  do 
so.  Therefore,  if  service  to  third  parties 
is  to  be  non-discriminatory,  they,  too, 
must  have  such  flexibility.  In  addition, 
tariff  restrictions  on  receipt  and  delivery 
points  should  not  preclude  particular 
types  of  transactions.  For  example,  a 
transmission  provider  should  not  limit 
receipt  and  delivery  points  to  points  of 
interconnection  with  other  transmission 
systems  because  such  a  restriction  may 
preclude  transactions  that  originate  or 
terminate  with  generatioii  or  particular 
loads  within  a  transmission  provider's 
control  area. 

(3)  Ancillary  Services.  Ancillary 
services  are  those  services  necessary  to 
support  the  transmission  of  electric 
power  from  seller  to  purchaser  given  the 
obligations  of  control  areas  and 
transmitting  utilities  within  those 
control  areas  to  maintain  reliable 
operations  of  the  interconnected 
transmission  system.  Basic  transmission 
service  without  ancillary  services  may 
be  of  little  or  no  value  to  prospective 
customers.  A  variety  of  ancillary 
services  is  needed  in  conjunction  with 
providing  basic  transmission  service  to 
a  customer.  These  services  range  from 
actions  taken  to  effect  the  transaction 
(such  as  scheduling  and  dispatching 
services)  to  services  that  are  necessary 
to  maintain  the  integrity  of  the 
transmission  system  (such  as  load 
following,  reactive  power  support,  and 
system  protection  services).  Other 
ancillary  services  are  needed  to  correct 
for  the  effects  associated  with 
undertaking  a  transaction  (such  as  loss 
compensation  and  energy  imbalance 
services).  Due  to  the  nature  of  certain 
ancillary  services  (such  as  scheduling 
and  dispatching  service),  the 
transmission  provider  may  be  uniquely 
positioned  to  provide  these  services. 
However,  for  other  ancillary  services 
(such  as  loss  compensation  service),  the 
customer  may  wish  to  provide  the 
service  itself  or  purchase  the  service 
from  a  party  other  than  the  transmission 
owner  or  its  agent. 

If  the  transmission  provider  provides 
the  ancillary  services  for  its  own  use  of 
the  transmission  system,  the  public 
utility  should  offer  in  the  tariff  to 
provide  ancillary  services  for 
transmission  customers.  Tariffs  should 


""See  Entergy  Services,  Inc.,  58  ."^^ERC  161,234 
at  61.767,  order  on  reh'g.  60  FERC  161,168  (1992), 


rev'd  on  other  grounds  sub  nom.  Cajun  Electric 
Power  Cooperative.  Inc.  v.  FERC.  28  F.3d  173  (D.C 
Cir.  1994). 
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commit  to  provide  specific  ancillary 
services  at  specific  prices  or  under 
specific  compensation  methods  that  are 
clearly  described. 

If  the  transmission  provider  obtains 
ancillary  services  from  a  third  party, 
e.g.,  does  not  operate  its  own  control 
area  or  obtains  ancillary  services  from  a 
{HX>1.  the  transmission  provider  should 
offer  in  the  tariff  to  secure  ancillary 
services  for  transmission  customers 
from  that  third  party.  Examples  of  such 
third-party  arrangements  may  include  a 
public  utility  obtaining  ancillary 
services  from  a  power  pool  or  from  a 
control  area  operator. 

.Based  on  our  experience  to  date,  we 
propose  that  the  following  ancillary 
services  should  be  offered  in  the  tariff: 

1.  Reactive  Power/ Voltage  Control 
Service 

In  order  to  maintain  transmission 
voltages  on  the  transmission  provider's 
transmission  facilities  within  acceptable 
limits,  transmission  facilities  and  some 
or  all  generation  facilities  (in  the  service 
area  where  the  transmission  provider's 
transmission  facilities  are  located)  are 
operated  to  produce  (or  absorb)  reactive 
power.  Thus,  the  need  for  reactive 
power/voltage  control  service  must  be 
considered  for  each  transaction  on  the 
transmission  provider's  transmission 
facilities.  The  amount  of  reactive  power/ 
voltage  control  service  that  must  be 
supplied  with  respect  to  the 
transmission  customer's  transaction  will 
be  determined  based  on  the  reactive 
power  support  necessary  to  maintain 
trtmsmission  voltages  within  limits  that 
are  generally  accepted  in  the  region  and 
consistently  adhered  to  by  the 
transmission  provider. 

The  transmission  provider  will  be 
responsible  for  providing  the  necessary 
transmission-related  reactive  power 
support.  A  transmission  customer  may 
elect  (or  arrange  through  a  third  party) 
to  supply  some  or  all  of  the  necessary 
generation-related  reactive  power/ 
voltage  control  support  to  the  extent 
that  it  (or  the  third  party)  has  the  ability 
to  supply  such  reactive  power.  If  the 
transmission  customer  elects  (or 
arranges  through  a  third  party)  to 
provide  reactive  power/voltage  control 
support,  such  service  must  be 
coordinated  with  the  transmission 
provider  (or  the  entity  that  is 
responsible  for  the  operation  of  the 
transmission  provider's  transmission 
facilities).  Alternatively,  the 
transmission  provider  will  supply  the 
necessary  generation-related  reactive 
power/voltage  control  support. 


2.  Loss  Compensation  Service 

Capacity  and  energy  losses  occur 
when  a  transmission  provider  delivers 
electricity  across  its  transmission 
facilities  for  a  transmission  customer.  A 
transmission  customer  may  elect  to  (1) 
supply  the  capacity  and/or  energy 
necessary  to  compensate  the 
transmission  provider  for  such  losses, 
(2)  receive  an  amount  of  electricity  at 
delivery  points  that  is  reduced  by  the 
amount  of  losses  incurred  by  the 
transmission  provider,  or  (3)  have  the 
transmission  provider  supply  the 
capacity  and/or  energy  necessary  to 
compensate  for  such  losses. 

3.  Scheduling  and  Dispatching  Services 

Scheduling  is  the  control  room 
procedure  to  establish  a  pre-determined 
(before-the-fact)  use  of  generation 
resources  and  transmission  facilities  to 
meet  anticipated  load  (including 
interchange).  Dispatching  is  the  control 
room  operation  of  all  generation 
resources  and  transmission  facilities  on 
a  real-time  basis  to  meet  load  within  the 
transmission  provider's  designated 
service  area  (or  other  larger  area  of 
coordinated  dispatch  operation). 
Scheduling  and  dispatching  services  are 
to  be  provided  by  the  transmission 
provider  or  other  entity  that  performs 
scheduling  and  dispatching  for  the 
transmission  provider's  service  territory. 

In  certain  regions,  dynamic 
scheduling  is  also  allowed.  Dynamic 
scheduling  involves  responding  to  load 
changes  or  controlling  generation  within 
one  transmission  provider's  service 
territory  (or  other  larger  area  of 
coordinated  dispatch  operation)  through 
the  real-time  control  and  dispatch  of 
another  transmission  provider.  Under 
dynamic  scheduling,  the  operator  of  an 
area  of  coordinated  dispatch  (control 
area)  agrees  to  assign  certain  customer 
load  or  generation  to  another  area  of 
coordinated  dispatch,  and  to  send  the 
associated  control  signals  to  the 
respective  control  center  of  that  area. 
Dynamic  scheduling  is  implemented 
through  the  use  of  special  telemetry  and 
control  equipment.  The  transmission 
customer  must  be  allowed  to  use 
dynamic  scheduling  when  it  is  feasible 
and  reliable. 

4.  Load  Following  Service 

Load  following  service  is  necessary  to 
provide  for  the  continuous  balancing  of 
resources  (generation  and  interchange) 
with  load  under  the  control  of  the 
transmission  provider  (or  other  entity 
that  performs  this  function  for  the 
transmission  provider).  Load  following 
service  is  accomplished  by  increasing  or 
decreasing  the  output  of  on-line 


generation  (predominantly  through  the 
use  of  automatic  generating  control 
equipment)  to  match  moment-to- 
moment  load  changes.  The  obligation  to 
maintain  this  balance  between  resources 
and  load  lies  with  the  transmission 
provider  (or  other  entity  that  performs 
this  function  for  the  transmission 
provider).  Because  of  the  nature  of  this 
service,  the  transmission  provider  (or 
other  entity  that  performs  this  function 
for  the  transmission  provider's  facilities) 
may  be  uniquely  positioned  to  provide 
load  following  service.  Therefore,  unless 
the  transmission  customer  is  able  to 
obtain  such  service  from  its  own 
generation  or  from  third-party 
generation  that  is  capable  of  supplying 
such  service  in  accordance  with 
conditions  generally  accepted  in  the 
region  and  consistently  adhered  to  by 
the  transmission  provider,  the 
transmission  provider  will  supply  load 
following  service. 

5.  System  Protection  Service 

A  transmission  provider  must  have 
adequate  operating  reserves  or  other 
system  protection  facilities  available  in 
order  to  maintain  the  integrity  of  its 
transmission  facilities  in  the  event  of  (1) 
unscheduled  outages  of  a  portion  of  its 
transmission  facilities  or  facilities 
connected  to  the  transmission 
provider's  service  territory  or  (2) 
unscheduled  interruption  of  energy 
deliveries  to  the  transmission  provider's 
transmission  facilities.  The  amount  of 
system  protection  service  that  must  be 
supplied  with  respect  to  the 
transmission  customer's  transaction  will 
be  determined  based  on  operating 
reserve  margins  or  other  relevant  criteria 
that  £ire  generally  accepted  in  the  region 
and  consistently  adhered  to  by  the 
transmission  provider. 

The  transmission  customer  may  elect 
or  arrange  through  a  third  party  to 
provide  resources  that  are  sufficient  to 
satisfy  the  system  protection  needs  of 
the  transmission  provider.  Operation 
and  dispatch  of  such  resources  must  be 
coordinated  with  the  transmission 
provider  or  other  entity  that  maintains 
operating  reserves  and  other  system 
protection  facilities  for  the  transmission 
provider's  service  territory. 

6.  Energy  Imbalance  Service 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
hourly  scheduled  amount  and  the 
hourly  metered  (actual  delivered) 
amount  associated  with  a  transaction. 
Typically,  an  energy  imbalance  is 
eliminated  during  a  future  period  by 
returning  energy  in-kind  under 
conditions  similar  to  those  when  the 
initial  energy  was  delivered. 


The  transmission  provider  shall 
establish  a  deviation  band  (e.g.,  +/- 1.5 
percent  of  the  scheduled  transaction)  to 
be  applied  hourly  to  any  energy 
imbalance  that  occurs  as  a  result  of  the 
transmission  customer's  scheduled 
transaction(s).  Parties  should  attempt  to 
eliminate  energy  imbalances  within  the 
limits  of  the  deviation  beind  within  30 
days  or  a  reasonable  period  of  time  that 
is  generally  accepted  in  the  region  and 
consistently  adhered  to  by  the 
transmission  provider.  If  an  energy 
imbalance  is  not  corrected  within  30 
days  or  a  reasonable  period  of  time  that 
is  generally  accepted  in  the  region  and 
consistently  adhered  to  by  the 
transmission  provider,  the  transmission 
customer  will  compensate  the 
transmission  provider  for  such  service. 
Energy  imbalances  outside  the  deviation 
band  will  be  subject  to  charges  to  be 
specified  by  the  transmission  provider. 
To  the  extent  another  entity  performs 
this  service  for  the  transmission 
provider,  charges  to  the  transmission 
customer  are  to  reflect  only  a  pass- 
through  of  the  costs  charged  to  the 
transmission  provider  by  that  entity. 

We  seek  conmient  on  our  proposed 
treatment  of  ancillary  services.  Are  there 
alternative  ways  to  ensure  the  non- 
discriminatory provision  of  ancillary 
services?  We  also  seek  comment  on  the 
above-described  ancillary  services.  Are 
they  the  appropriate  ancillary  services 
for  the  needs  of  entities  seeking 
transmission  service?  Are  the 
descriptions  of  the  ancillary  services 
appropriate?  Should  any  of  the 
described  services  not  be  offered,  and  if 
so,  why?  Are  there  other  ancillary 
services  that  should  be  offered?  Should 
all  ancillary  services  be  ofi^ered  as 
discrete  services  with  separate  prices,  or 
should  certain  ancillary  services  be 
offered  as  a  package?  Additionally,  we 
seek  comment  on  whether  the 
additional  complexity  of  obtaining 
ancillary  service  externally  from  the 
host  control  area  with  the  use  of 
dynamic  scheduling  is  the  appropriate 
course  to  follow. 

d.  Service  Periods.  The  duration  of 
service  reservations  should  not  be 
unduly  limited.  Non-discriminatory 
service  requires  any  such  limits  on 
third-party  service  to  be  the  same  as 
those  the  transmission  provider  or 
controller  faces.  In  particular,  the  tariff 
should  allow  firm  service  contracts  to 
extend  at  least  for  the  life  of  a 
customer's  power  plant  or  purchase 
contract.  Power  developers  are  unlikely 
to  build  new  plants  if  they  cannot 
secure  firm  transmission  services  for  the 
plant's  life.  Integrated  transmission 
owners  plan  their  transmission  systems 
to  ensure  capacity  to  deliver  the  output 


of  their  own  planned  generation  units. 
Non-discriminatory  service  requires  the 
same  for  transmission-only  customers. 
Likewise,  the  minimum  duration  for 
service  should  be  the  same  as  the 
minimum  scheduling  period  of  the 
transmission  owner.  All  minimum  or 
maximum  restrictions  must  be  justified 
on  a  technical  or  operational  basis. 

e.  Reassignment  Rights.  A  tariff  must 
explicitly  permit  reassignment  of  firm 
service  entitlements.  Capacity 
reassignment  rights  can  have  a  number 
of  benefits.  First,  reassignment  rights  are 
important  in  helping  transmission  users 
manage  the  financial  risk  associated 
with  long-term  commitments  to  take 
transmission  service.  A  robust 
reassignment  market  would  aid,  among 
others,  customers  who  can  get  or  must 
take  transmission  capacity  now  but  do 
not  actually  need  it  until  some  time  in 
the  future,  and  customers  whose  need 
for  capacity  they  have  under  contract  is 
intermittent  or  suddenly  declines. 
Transmission  owners  have  the 
flexibility  to  manage  this  sort  of  risk  by 
offering  transmission  capacity  to  others. 
Non-discriminatory  service  demands 
that  non-owner  holders  of  rights  to 
transmission  capacity  have  the  same 
flexibility  to  manage  their  risk  as 
owners  have. 

Second,  capacity  reassignment, 
combined  with  assured  access  to  firm 
transmission  service,  reduces  the 
transmission  provider's  market  power 
by  enabling  transmission  customers  to 
compete  with  the  owner  to  some  extent 
in  the  firm  transmission  market.  To 
promote  competition  in  such  a 
secondary  market,  firm  service  rights 
should  be  defined  as  broadly  as 
possible,  consistent  with  reliable 
operation  of  the  system.  In  particular, 
using  firm  transmission  capacity  to 
deliver  non-firm  power  or  repackaging 
firm  transmission  capacity  for  sale  as 
non-firm  capacity  should  not  be  unduly 
restricted. 

Third,  the  abiUty  to  reassign  capacity 
rights  can  also  improve  capacity 
allocation.  When  capacity  is  constrained 
and  some  market  participants  value 
capacity  more  than  current  capacity 
holders,  the  current  holders  may  be 
willing  to  reassign  their  capacity  rights 
at  rates  below  the  opportunity  costs  of 
the  transmission  provider,  thereby 
lowering  rates  to  the  new  customer.  We 
note  that  the  prices  of  reassigimients  are 
currently  capped  at  the  price  the  public 
utility  sold  the  transmission.  "*  The 


Commission  invites  comments  on 
whether  the  current  price  cap  on  resale 
should  be  modified  or  eliminated. 

In  addition,  the  service  agreement 
must  state  clearly  the  respective 
obligations  of  the  original  right  holder  ' . 
and  any  subsequent  purchaser  of  the 
right.  In  particular,  it  should  state  the 
conditions,  if  any,  under  which  the 
original  right  holder  can  be  released 
from  its  obligations  imder  the  service 
agreement  if  the  right  is  reassigned  or 
sold.  Any  reassignments  must  be  done 
in  a  not  unduly  discriminatory  manner. 
We  invite  comment  on  these 
reassignment  issues. 

Given  the  current  specification  of 
basic  transmission  services  (network, 
flexible  point-to-point,  and  ancillary), 
some  services  may  be  more  reassignable 
than  others.  The  ease  with  which  rights 
can  be  reassigned  depends  on  two 
factors:  the  ability  of  ensuring 
operatiooal  feasibility  and  the 
specificity  of  contract  rights.  Point-to- 
point  service  involves  a  well-specified 
right  to  transfer  a  given  amount  of 
power  between  specific  points  or  across 
an  interfoce  under  certain  conditions. 
The  transmission  provider  is 
operationally  indifferent  as  to  who 
wants  to  tranter  the  power  that  flows 
between  those  points.  Thus,  point-to- 
point  service  is  well-suited  to 
reassignment. 

Network  service,  as  currently  defined, 
is  idiosyncratic  because  it  is  unique  to 
the  transmission  user  receiving  the 
service.  This  service  is  purchased  to 
integrate  a  set  of  resources  into  a  set  of 
loads  given  specific  dispatch  parameters 
and  load  profiles.  The  transmission 
provider  has  to  plan  and  operate  its 
system  for  this  specific  service.  It  is  not 
clear  that  such  service  could  be  of  any 
value  to  an  entity  other  than  the  original 
buyer.  It  is  also  not  clear  precisely  what 
would  be  resold  because  network 
customers  do  not  have  rights  to  a 
specific  amount  of  transmission 
capacity,  but  have  rights  only  to  a 
varying  amoimt  of  capacity  needed  to 
integrate  load  with  their  dispersed 
power  resources.^"'  Such  indeterminate 
rights  may  not  be  amenable  to 
reassignment.  We  seek  comments  on  ' 
reassigning  network  service.  Can 
network  service  be  structured  such  that 


'♦^  See  Florida  Power  6-  Ught  Company.  66  FERC 
161.227  at  61.524  (1994),  order  on  rch'g,  70  FERC 
161,150  (1995).  The  Commission  has  required  a 
similar  cap  for  released  pipeline  capacity.  See 
Order  No.  636-A,  Pipeline  Service  Obligations  and 
Revisions  to  Regulations  Governing  Self- 


Implementing  Transportation  Under  Part  284  of  the 
Commission's  Regulations.  Regulation  of  Natural 
Gas  Pipelines  After  Partial  Wellhead  Decontrol  and 
Order  Denying  Rehearing  in  Part.  Granting 
Rehearing  in  Part,  and  Clarifying  Order  No.  636. 
Fere  Stats.  &  Regs.  130.950  at  30.560  (1992).  appeal 
pending. 

**'In  FP&-L,  the  Commission  approved  network 
service  billing  based  on  a  load  ratio  method  of  cost 
allocation,  instead  of  on  contract  demand. 
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capacity  rights  could  be  specified  and 
reassigned? 

Ancillary  services  also  may  not  be 
suitable  for  reassignment.  We  seek 
comments  on  these  reassignment  issues. 

e.  Reciprocity  provision.  The 
Commission  proposes  to  require  that 
transmission  tariffs  contain  a  reciprocity 
provision.^'  The  purpose  of  this 
provision  is  to  ensure  that  a  public 
utility  offering  transmission  access  to 
others  can  obtain  similar  service  h-om 
its  transmission  customers.  It  is 
important  that  public  utilities  that  are 
required  to  have  on  file  tariffs  be  able 

to  obtain  service  from  transmitting 
utilities  that  are  not  public  utilities, 
such  as  municipal  power  authorities  or 
the  federal  power  marketing 
administrations  that  receive 
transmission  service  under  a  public 
utility's  tariff. 

f.  Available  Transmission  Capacity 
(ATC).  ATC  is  capacity  that  must  be 
made  available  for  new  firm 
transmission  service  requests.  Basically, 
it  is  the  capacity  not  committed  to  other 
firm  uses  during  the  scheduling 
interval(s)  for  which  service  is 
requested.  The  tariff  must  clearly 
specify  the  other  uses  for  which 
capacity  will  be  excluded  from  ATC. 
Acceptable  other  uses  may  Include: 

•  A  requirement  to  meet  generally 
applicable  reliability  criteria. 

•  Meeting  current  and  reasonably 
forecasted  load  (retail  customers  and 
network  transmission  customers)  on  the 
transmission  provider's  system.  The 
term  "reasonably  forecasted"  should  l^e 
defined  in  terms  of  the  utility's  current 
plaiming  horizon.  Capacity  needed  to 
serve  reasonably  forecasted  load  must 
be  made  available  until  the  forecasted 
load  develops. 

•  Fulfilling  the  transmission 
provider's  current  firm  power  and  firm 
transmission  contracts. 

•  Meeting  pending  firm  transmission 
service  requests. 

In  the  tariff,  the  utility  must  commit 
to  provide  an  index  of  other  holders  of 
firm  transmission  entitlements  and 
describe  the  method  used  to  estimate 
ATC  in  sufficient  detail  to  allow  others 
to  do  the  same  analysis.  The  utility  must 
make  all  data  used  in  calculating  the 
ATC  publicly  available.  The 
methodology  and  the  data  used  to 
develop  the  ATC  must  be  consistent 
with  the  information  submitted  in  the 


""  The  Commission  previously  accepted  tariffs 
that  contain  reciprocity  provisions.  See.  e.g..  El 
Paso  Electric  Company  and  Central  and  South  West 
Services  Inc  .  68  FERC  161.181  at  61.916  (1994). 
reh'g  pending;  Southwestern  Electric  Power 
Company  and  Public  Service  Company  of 
Oklahoma.  65  FERC  161.212  at  61.981-82  (1993). 
reh'g  denied.  66  FERC  161.099  (1994). 


FERC  Form  No.  715,  Annual 
Transmission  Planning  and  Evaluation 
Report.»« 

Capacity  can  be  withheld  from  ATC 
only  if  it  is  to  be  used  during  the 
scheduling  period  for  which  service  is 
requested.  For  example,  if  a  customer 
requests  firm  service  for  ten  years  and 
the  utility  needs  that  capacity  to  serve 
native  load  during  years  six  to  ten,  the 
utility  must  provide  service  using  the 
existing  capacity  for  the  first  five  years 
and  then  use  expanded  capacity  or  some 
other  alternative  arrangement  for  the 
third-party  service  during  the  remainder 
of  the  term. 

Under  the  proposed  rule,  ATC 
information  will  be  required  to  be  made 
available  in  the  public  utility's 
information  system.  The  nature  of  the 
ATC  information  to  be  made  aveiilable 
and  the  manner  in  which  it  is  made 
available  will  be  the  subject  of  the  real- 
time information  networks  technical 
conference  that  we  are  concurrently 
initiating. 

g.  Procedures  for  obtaining  service. 
This  section  must  clearly  describe  all 
notice  and  response  requirements, 
including  deadlines  for  each  step  in  the 
process,  the  information  required  in  a 
valid  request  for  service,  the  procedure 
for  obtaining  service  from  existing 
capacity  and  the  additional  steps  to 
follow  when  capacity  expansion  is 
required.  The  discussion  below 
highlights  some  particularly  important 
aspects  of  procedures  for  obtaining 
service. 

The  tariff  must  specify  minimum 
notice  periods.  Notice  for  accepting 
requests  for  short-term  service  is 
particularly  important.  Because  market 
opportunities  may  be  short-lived,  the 
advance  notice  required  for  short-term 
service  should  be  as  brief  as  possible 
and  should  be  able  to  be  secured 
through  the  real-time  information 
network.  Similarly,  the  tariff  also  should 
specify  the  minimum  time  needed  to 
accommodate  customers'  needs  to  plan 
and  construct  new  generating  units  or  to 
enter  into  long-term  power  supply 
contracts. 

A  tariff  must  specify  the  information 
that  must  accompany  a  service  request. 
This  information  should  generally  track 
that  specified  in  the  Commission's 
Policy  Statement  Regarding  Good  Faith 
Requests  for  Transmission  Services.^^ 
The  tariff  should  require  only 
information  that  is  clearly  necessary  to 
determine  whether  capacity  is  available, 
the  price  for  the  service  requested  and 


™'  See  Order  Nos.  558  and  S58-A,  supra  note  92. 
""  See  supra  note  91 . 


Other  information  necessary  to  process 
the  service  request. 

A  tariff  may  require  scheduling  of 
receipt  and  delivery  points  and  amounts 
of  energy  flows  but  not  require 
disclosure  of  power  contract  terms  as 
part  of  the  request  process.  While  the 
Commission  has  accepted  such  a 
requirement  in  some  tariffs,  our 
preliminary  view  is  that  there  are  less 
intrusive  and  less  ambiguous  ways  of 
dealing  with  transmission  owner 
concerns.  If  the  concern  is  the  need  to 
know  intended  power  flows,  the  needed 
Information  of  the  anticipated 
tnmsaction  can  be  specified  in  a  service 
request. 

The  concern  may  be  that  a  customer 
will  reserve  scarce  capacity  and  then 
hold  it  without  using  it  (for  whatever 
reason).  While  reservation  holders  as 
well  as  transmission  providers  should 
not  be  allowed  to  withhold  capacity, 
there  are  less  restrictive  options  for 
dealing  with  this  concern.  One  is  to 
allow  the  transmission  provider  to  use 
or  sell  the  capacity  for  so  long  as  the 
reservation  holder  is  not  using  it. 
Another  is  to  have  a  pool  that  clears  the 
short-term  market.  Of  course,  the 
reservation  holder  would  be 
compensated.  Another  option  is  to 
require  the  customer  to  begin  using  the 
capacity  within  some  period  or  lose  its 
reservation  rights  for  that  capacity.  Any 
of  these  alternatives  can  allay,  legitimate 
concerns  without  forcing  customers  to 
reveal  unnecessary  details  of  the 
transaction.  The  Commission  requests 
comments  on  these  and  other 
approaches.  Could  pooling  help  address 
these  issues?  In  particular,  how  jvould 
a  use-it-or-lose-it  rule  work?  How  would 
a  utility  know  which  reservation  holder 
to  compensate  with  non-firm  revenues  if 
network  service  customers  hold  no 
reservation  rights?  Non-firm  revenues 
could  be  shared  among  load-ratio 
customers  and  reservation  customers  on 
the  basis  of  the  non-use  of  the  firm 
entitlements. 

With  respect  to  network  service,  our 
preliminary  view  is  somewhat  different. 
Because  network  service  is  billed  on  a 
load  ratio  basis,  customers  would  have 
the  incentive  to  specify  unlimited 
generation  resources  to  be  integrated 
into  their  load  without  any 
commensurate  financial  obligation.  The 
transmission  provider  would 
nevertheless  have  to  plan  its  system  to 
dispatch  those  resources.  Thus,  network 
customers,  when  designating  their 
network  resources,  must  show  that  they 
own  or  have  contracted  for  those 
resources.  We  seek  comment  on  this 
issue.  Are  there  alternative  ways  of 
dealing  with  this  problem  for  network 
service? 
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The  tariff  should  provide  that,  if 
service  can  be  provided  using  existing 
capacity,  a  service  agreement  will  be 
tendered  in  time  for  the  customer  to 
execute  it  so  that  service  can  begin  at 
the  time  requested.  The  tariff  should 
clearly  state  the  applicable  rates  for 
service  from  existing  capacity.  In 
addition,  the  tariff  should  contain 
provisions,  as  well  as  rates,  for  reserving 
capacity  now  for  use  at  a  later  time. 
Also,  the  tariff  should  contain  a 
standardized  service  agreement  that 
applies  to  all  service  provided  from 
existing  capacity. 

When  existing  capacity  is  not 
adequate  to  provide  additional  firm 
service,  the  tariff  should  require  the 
transmission  provider  to  prepare,  if 
needed,  an  engineering  study  of  options 
for  expanding  capacity,  including  the 
costs  of  each  option,  within  a  specified 
period.  The  customer  should  be 
required  to  pay  the  reasonable  costs  of 
performing  the  study.  If  the  customer 
elects  to  take  service  after  reviewing  the 
engineering  study  and  cost  estimates, 
including  supporting  documentation, 
the  transmission  provider  may  require 
the  customer  to  enter  into  a  contract, 
provide  a  security  deposit,  and  agree  to 
take  service  at  rates  calculated  in 
accordance  with  the  pricing  provisions 
of  the  tariff. 204  The  tariff  should  allow 
the  customer  to  specify  the  contract 
term. 

h.  Service  priority.  Service  priority 
becomes  important  when  capacity  is 
constrained  (i.e.,  demand  exceeds 
supply).  This,  in  turn,  has  two  aspects: 
when  new  service  requests  are 
considered  and  when,  after  service  has 
begim,  interruptions  are  required. 

(1)  Considering  new  service  requests. 
A  tariff  should  specify  a  reasonable 
basis  upon  which  service  requests  will 
be  considered.  As  long  as  transmission 
capacity  is  available  for  all  requests, 
they  can  all  be  accommodated.  When 
capacity  is  short,  however,  the  priority 
of  requests  is  important  because  the 
determination  as  to  which  requests  are 
met  from  existing  capacity  and  which 
require  expanded  facilities  will  affect 
pricing.  However,  firm  service  requests 
should  always  receive  priority  over  non- 
firm  service  requests,  and  firm  service 
requests  from  third-party  transmission 
customers  should  have  the  same  priority 
as  new  transmission  services  for  the 
public  utility's  native  load. 

The  industry  currently  operates  under 
a  contract  rights  regime  whereby 


customers  are  given  coatract  rights  for  a 
specific  period  at  a  set  price.  Under  this 
regime,  requests  are  generally  processed 
under  a  first-in-time  rule.  Capacity  is 
allocated  in  the  order  in  which  the 
requests  were  made.  If  available 
transmission  capacity  is  exhausted,  a 
requester  may  be  required  to  pay  the 
incremental  cost  of  relieving  the 
constraint.  Incremental  cost  could  be 
either  the  redispatch  cost  of  unloading 
a  line  or  the  cost  of  expanding  capacity. 
Thus,  the  position  of  the  requester  in 
the  queue  may  affect  price  and  possibly 
determine  when  service  is  provided. 
Alternatively,  all  requesters  during  a 
given  period  could  be  treated  as  making 
one  request  for  a  large  increment  of 
capacity  and  pay  the  same  average 
incremental  cost.  We  seek  comments  on 
appropriate  ways  to  process  requests. 

(2)  Allocating  interruptions.  After 
service  has  begun,  priority  is  important 
if  capacity  becomes  imexpectedly 
constrained  and  service  must  be 
interrupted.205  Contracts  must  spell  out 
the  obligations  and  priorities  in  dealing 
with  operating  and  reliabiUty 
procedures.  Priorities  wall  affect  the 
order  in  which  services  are  interrupted. 
A  tariff  must  specify  that  firm 
transmission  service  always  has  priority 
over  non-firm  transmission  service. 
Non-discriminatory  service  requires  that 
firm  transmission  customers  have  the 
same  assurance  of  uninterrupted  use  of 
the  grid,  writhin  their  contractual 
commitments  and  obligations,  as  the 
transmission  provider.  That  is,  the 
public  utility's  persormel  who  trade 
wholesale  power  should  have  the  same 
firm  transmission  service  as  does  a  firm 
transmission  customer.  Both  have  the 
same  standing  when  the  control  area 
operator  deals  with  emergencies.  That 
is,  both  must  recognize  that  the  operator 
is  authorized  to  interrupt  scheduled 
power  transfers  as  needed  in  order  to 
maintain  reliability.  Operators  must  be 
allowed  to  maintain  safe  and  reliable 
service  on  the  overall  system. 

Generally,  interruption  of  firm 
transmission  service  should  occur  only 
because  of:  (1)  Emergencies  oi  force 
majeure;  or  (2)  the  need  to  maintain 
overall  reliability  or  to  protect 
equipment  as  prescribed  in  industry 
operating  guidelines.  The  specific 
reasons  for  interruptions  will  have  to  be 
determined  in  accordance  with  the 
characteristics  of  each  transmission 


^'See  Energy  Services,  Inc.,  58  FERC  1 61,234  at 
61,766  and  61,768  (1992)  (security  deposit  or  some 
other  form  of  assurance  permitted;  approval  of 
provision  requiring  transmission  customers  to  have 
"suitable  interconnection  agreement"  with 
transmission-owning  utility). 


2<»  Of  course,  the  utility  always  may  curtail  if 
necessary  to  maintain  the  reliability  of  the  system. 
For  example,  if  a  noajor  transmission  line  fails,  the 
utility  may  quickly  have  to  interrupt  transactions 
without  regard  to  priority  of  service  in  order  to 
stabilize  the  system.  Once  the  system  is  stabilized, 
however,  the  utility  should  allocate  remaining 
capacity  on  the  basis  of  contractual  priorities. 


provider's  system.  The  tariff  should 
require  the  provider  to  notify  all 
customers  in  a  timely  manner  of  any 
scheduled  interruptions,  while 
recognizing  the  right  to  take  appropriate 
actions  under  operating  procedures  to 
deal  with  unscheduled  emergency 
conditions. 

i.  Security  deposits  and 
creditworthiness.  A  tariff  may  require 
that  a  reasonable,  returnable  deposit 
accompany  the  request  for  service,  and 
that  the  customer  demonstrate  basic 
creditworthiness.  A  creditworthiness 
investigation  (including  a  security 
deposit  requirement)  must  be  applied 
on  a  non-discriminatory  basis. 

j.  Short-term  and  interruptible  service 
agreements.  A  copy  of  standard 
transmission  service  agreements  for 
short-term  and  interruptible 
transmission  services  must  be  included 
in  the  tariff  in  order  to  expedite  service 
and  limit  the  possibility  of  undue 
discrimination  or  other  abuse.  The  tariff 
must  list  all  information  needed  from 
the  customer. 

k.  Dispute  resolution.  The  tariff  must 
clearly  set  forth  the  steps  to  be  followed 
to  resolve  disputes.  Procedures  should 
be  designed  to  resolve  conflicts  quickly. 
This  suggests  the  use  of  some  type  of 
alternative  dispute  resolution  (ADR) 
process,  such  as  mediation  or 
arbitration.  ADR  would  be  especially 
useful  when  the  dispute  is  over 
response  times,  capacity  additions,  a 
highly  technical  matter,  or  any  matter 
that  applies,  but  does  not  extend, 
existing  Commission  policy.  The  tariff 
should  specify  which  types  of  disputes 
must  go  to  ADR  and  which  disputes 
must  be  taken  directly  to  this 
Commission. 

A  tariff  should  provide  that  capacity 
expansion  proceed  while  cost  disputes 
are  pending,  provided  the  customer 
agrees  to  pay  the  costs  actually  incurred 
and  the  rate  ultimately  determined  by 
the  Commission.  This  is  needed  to 
minimize  delays  when  the  customer 
wants  the  service  but  disputes  the  cost. 
Such  a  provision  would  require  the 
transmission  owner  to  proceed  with 
whatever  steps  are  necessary  to  provide 
service  to  the  customer,  as  long  as  the 
customer  agrees  to  furnish  a  deposit  and 
state  in  writing  that  it  will  take  service 
at  the  rates,  terms  and  conditions  that 
are  ultimately  found  just  and  reasonable 
by  the  Commission,  or  to  pay  all  out-of- 
pocket  costs  incurred  in  processing  the 
request  up  to  the  date  of  cancellation  of 
the  request. 

1.  Pricing.  Transmission  pricing  must 
be  consistent  with  the  Commission's 
Transmission  Pricing  Policy 
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Statement.^**  We  especially  note  that 
the  transmission  public  utility  must 
charge  itself  the  same  price  for 
transmission  services  thatit  charges  its 
third-party  wholesale  transmission 
customers. 

5.  Pro  Forma  Tariffs 

Appendices  B  and  C  to  this  proposed 
rulemaking  contain  pro  forma  tariffs 
that  contain  the  minimally  acceptable 
terms  and  conditions  of  service  for 
point-to-point  and  network  transmission 
services.  They  contain  tariff  language 
that  assures  acceptable  levels  of  service 
quality  for  non-price  terms  and 
conditions.  For  the  most  part,  we  have 
avoided  specifying  pricing  provisions. 
The  pro  forma  tariff  provisions  would  of 
course  be  subject  to  case  speciBc 
scrutiny  to  ensure  that  services  are 
provided  on  a  non-discriminatory  open 
access  basis.  We  seek  comment  on 
whether  these  tariffs  provide  a  good 
basis  for  defining  the  minimum 
acceptable  non-price  terms  and 
conditions  of  service. 

6.  Broader  Use  of  Section  211 

The  Commission  intends  to  exercise 
its  authority  under  sections  205  and 
206,  as  described  in  this  proposed  rule, 
in  a  complementary  maimer  with  its 
authority  under  section  211.  Requiring 
all  public  utilities  to  file  non- 
discriminatory open  access  tariffs,  as  set 
forth  in  this  NOPR,  will  not  alone 
ensiu-e  competitive  bulk  power  markets 
in  all  regions  of  the  United  States.  Many 
utilities  providing  transmission  services 
are  not  public  utilities  subject  to  our  full 
jurisdiction.^*" 

Section  211,  however,  permits  entities 
to  seek  open  access  to  all  transmission 
facilities,  including  those  owned  by 
non-public  utilities.  Thus,  to  further 
eliminate  unduly  discriminatory 
practices  in  the  industry,  the  proposed 
rule  encourages  the  broad  use  of  section 
211. 

While  the  Commission  cannot  order 
transmission  sua  sponte  under  section 
211,  nothing  in  section  211  prohibits 
groups  of  qualified  applicants  from 
simultaneously  or  jointly  filing 
applications  for  the  same  service.  ^^ 
Such  group  or  joint  action  would  permit 


""See  supra  note  124. 

^"^  For  example,  there  are  approximately  56 
electric  utilities  operating  control  areas  in  the 
United  States  that  are  not  public  utilities. 

""This  assumes,  of  course,  that  all  have  made  the 
requisite  request  to  the  transmitting  utility  60  days 
prior  to  filing.  FMPA,  for  example.  Hied  on  behalf 
of  numerous  Florida  municipals  in  the  FPB'L 
section  211  case.  See  Florida  Municipal  Power 
Agency  v.  Florida  Power  &  Light  Company.  65  FERC 
161.125(1993). 


the  Commission  to  order  tariffs  of 
broader  applicability. 

Moreover,  sections  211  and  212 
require  that  applicants  specify  only 
rates,  terms,  and  conditions  of  service, 
not  speciflc  transactions.  Thus, 
applicants  can  file  requests  for  tariffs  to 
accommodate  future,  currently 
unspecified,  short-notice  transactions, 
similar  to  the  type  of  tariff  filed  by  many 
utilities  seeking  approval  of  market- 
based  rates  or  mergers. 2*" 

Section  211  bars  the  Commission 
from  ordering  service  that  would 
unreasonably  impair  the  continued 
reliability  of  electric  systems  affected  by 
the  order.  To  meet  this  requirement,  the 
transmission  owner  and  the  applicant 
(or  the  Commission  if  necessary)  can 
craft  provisions  in  the  general  tariffs 
discussed  above  to  assure  that  service 
will  comply  with  standard  industry 
operating  practices  and.  thus,  not  hav^ 
an  unreasonable  impact  on  reliability. 

Finally,  section  211  permits  an 
opportunity  for  an  evidentiary 
hearing.^'" 

Section  211  does  not  preclude 
applicants  from  lodging  the  record  from 
a  section  205  unduie  discrimination  case 
involving  the  same  service,  nor  does  it 
preclude  the  Commission  from 
incorporating  and  relying  on  the  record 
and  findings  in  a  section  205  proceeding 
if  the  section  211  applicant,  the 
transmitting  utility,  and  the  service 
requested  are  the  same.  In  sum.  sections 
211  and  212  provide  the  Commission 
and  the  electric  industry  a  much 
broader  means  to  attain  wider 
transmission  access  than  has  been 
achieved  so  far.  In  this  regard,  the 
Commission  invites  comment  on  further 
avenues  the  Commission  can  pursue  to 
facilitate  and  expedite  211  applications. 

Section  211  also  complements  our 
section  205  and  206  authority  in  that  it 
allows  customers  to  request  unique 
services  not  available  in  the  non- 
discriminatory open  access  tariff.  While 
our  objective  in  this  proposed  rule  is  to 
implement  a  very  broad  service 
commitment  in  the  non-discriminatory 
open  access  tariff,  customers  may  have 
unique  service  needs  that  are  not 
contemplated  in  the  open  access  tariff. 


»»See  CSW,  supra,  68  FERC  at  61.916.  Section 
21 1  bars  the  Commission  kont  ordering  service  that 
would  unreasonably  impair  the  continued 
reliability  of  electric  systems  affected  by  the  order. 
To  meet  this  requirement,  the  transmission  owner 
and  the  applicant  (or  the  Commission  if  necessary) 
can  craft  provisions  in  the  general  tariffs  discussed 
above  to  assure  that  service  will  comply  with 
standard  industry  operating  practices  and,  thus,  not 
have  an  unreasonable  impact  on  reliability. 

-'"Such  a  hearing  is  required  only  if  there  are 
material  issues  of  fact  in  dispute.  See  Citizens  for 
Allegan  County.  Inc.  v.  FPC.  414  F.2d  1125.  1128 
(D.C.  Cir.  1969). 


7.  Status  of  Existing  Contracts 

There  are  three  general  types  of 
existing  wholesale  contracts  that  could 
be  affected  by  the  proposed  rule:  (1) 
Requirements  and  other  firm  service 
contracts  under  which  customers  take 
bundled  transmission  and  generation 
services;  (2)  coordination  contracts  for 
purchases  or  sales  of  economy  energy; 
and  (3)  transmission-only  contracts.  The 
Commission  believes  that  it  can 
eliminate  unduly  discriminatory 
practices  and  achieve  more  competitive 
bulk  power  markets  without  abrogating 
existing  contracts.  Accordingly,  as 
discussed  supra,  we  have  proposed  to 
apply  the  unbundling  requirement  only 
to  transmission  services  under  new 
requirements  contracts  and  new 
coordination  transactions.  In  addition, 
although  the  open  access  tariffs  must  be 
open  to  all  entities  that  could  request 
transmission  service  under  section  211, 
i.e.,  all  non-sham  wholesale  purchasers, 
we  are  not  proposing  to  abrogate  any 
existing  power  or  transmission 
contracts.  However,  there  may  be 
situations  in  which  it  would  be  contrary 
to  the  public  interest  to  allow  existing 
wholesale  power  or  transmission 
contracts  to  remain  in  effect. 
Accordingly,  we  invite  comment  on 
whether  it  would  be  contrary  to  the 
public  interest  to  allow  all  or  some  of 
the  above  types  of  existing  contracts  to 
remain  in  effect. 

8.  Effect  of  Proposed  Rule  on 
Commission's  Criteria  for  Market-Based 
Rates 

As  stated  above,  one  of  the  primary 
reasons  for  this  rulemaking  is  to  foster 
increased  wholesale  competition,  in 
order  to  reduce  prices  for  consumers. 
Moreover,  the  increased  competition 
allowed  by  non-discriminatory  open 
access  may  allow  lighthanded 
regulation  of  wholesale  sales  for  many 
more  transactions  and  perhaps 
throughout  many  regions. 

The  Commission's  standards  for 
allowing  market-based  rates  for 
wholesale  power  sales  require  an 
applicant  and  its  affiliates  to 
demonstrate  that  they  lack  or  have 
mitigated  market  power  in  generation 
and  transmission,  that  they  cannot  erect 
other  barriers  to  entry, ^"  and  that  there 
is  no  affiliate  abuse  or  reciprocal 
dealing.  In  KCPS-L,^'^  the  Commission 


'■■For  applicants  with  transmission  market 
power,  the  Commission  has  required  the  mitigation 
of  such  power  through  the  Tiling  of  a  non- 
discriminatory open  access  tariff.  The  Commission 
also  has  examined  an  applicant's  control  over 
potential  barriers  to  entry,  e.g.,  ownership  or 
control  of  sites  for  generation  facilities,  generation 
equipment,  or  pipelines  for  supplying  fuel. 

»"67  FERC  at  61.557. 


determined  that  it  no  longer  needed  to 
examine  generation  dominance  in 
analyzing  market-based  rate  proposals 
for  sales  from  new  generation  facilities. 
However,  the  Commission  has 
continued  to  evaluate  generation 
dominance  in  analyzing  market-based 
rate  proposals  for  sales  from  existing 
generation  capacity.^'-* 

If  this  rulemaking  achieves  the 
Commission's  goals,  and  competition 
fueled  by  open  access  increases  in  the 
wholesale  bulk  power  markets  to  the 
extent  we  expect,  the  increased 
competition  may  reduce  or  even 
eliminate  generation-related  market 
power  in  the  short»term  market. 
Increased  wholesale  competition  could 
reduce  the  need  for  cost-based 
regulation  of  bulk  power  sales  and  allow 
broader  use  of  market-based  rates.  For 
example,  more  competitive  markets  may 
allow  us  at  some  point  to  drop  the 
generation  dominance  standard  for 
existing  capacity.  We  believe  that  the 
increased  competition  expected  to  result 
bom  this  rulemaking  may  allow  us  to 
consider  innovative  approaches  to 
authorizing  market-based  rates  for 
generation.  One  suggestion  in  this 
regard  has  been  that  the  Commission 
ought  to  consider  filings  made  pursuant 
to  section  205  seeking  authorization  of 
market-based  rates  for  all  sellers  in  a 
defined  region.  For  example,  such  a 
region  conceivably  could  be  defined  by 
the  boiuidaries  of  an  RTG,  a  power  pool, 
a  reliability  council,  or  the  less  formal 
boundaries  of  an  economic  market. 
However,  before  proceeding  to  consider 
this  suggestion,  or  any  other  innovative 
proposal  for  dealing  with  market-based 
rates  for  existing  wholesale  generation, 
the  Commission  must  address  certain 
threshold  questions.  Therefore,  the 
Commission  solicits  comments  on  the 
following  questions: 

(1)  Assuming  that  a  final  rule  in  this 
proceeding  mandates  that  ail  public  utilities 
must  file  generally  applicable  non- 
discriminatory open  access  tariffs,  would 
wholesale  sellers  of  generation  from  existing 
generating  facilities  still  possess  market 
pov/BT? 

(a)  Can  we  eliminate  our  generation 
dominance  standard  based  on  before-the-fact 
predictions  of  changes  to  come  from  our 
rulemaking,  or  must  we  rely  on  after-the-fact 
evidence  of  the  changes  that  did  occur? 

(2)  For  purposes  of  assessing  whether 
existing  wholesale  generators  still  ]x>ssess 
market  pxiwer,  how  ought  the  relevant  market 
be  defined  in  an  op)en  access  transmission 
environment?  To  what  extent  do  the 
boundaries  of  a  regional  transmission  group, 
a  power  pKX)l,  or  a  reliability  council  lend 
themselves  to  being  used  to  defme  the 


relevant  market  in  an  open  access 
environment? 

(3)  Should  it  be  determined  that, 
notwithstanding  non-discriminatory  open 
access  transmission,  existing  generators  still 
possess  market  power,  can  such  market 
power  be  mitigated  effectively  to  permit 
market-based  rates  for  existing  generation? 
And,  if  so,  what  are  the  Commission's 
options?  For  example: 

(a)  Ought  the  Commission  rely  on  rules  of 
conduct,  market  mechanisms  intended  to 
ensure  comp>etition  in  wholesale  p>ower  sales 
(such  as  bidding  procedures)  and  monitoring 
as  the  meems  to  curb  such  market  power;  or 

(b)  Ought  the  Conunission  rely  on 
structural  reforms  as  the  means  to  curb  such 
market  power? 

(4)  Once  the  Commission  has  determined 
how  to  define  the  relevant  market  in  an  op>en 
access  environment,  ought  the  Commission 
entertain  requests  that  all  wholesale  sellers 
within  such  a  market  be  authorized  to  charge 
market-based  rates? 

9,  Effect  of  Proposed  Rule  on  Regional 
Transmission  Groups 

In  the  Commission's  PoUcy  Statement 
Regarding  Regional  Transmission 
Groups  (RTGs)  we  expressed  support  for 
the  development  of  voluntary 
transmission  associations  and 
encouraged  their  formation.  We  believe 
that  RTGs  can  speed  the  development  of 
competitive  markets,  increase  the 
efficiency  of  the  operation  of 
transmission  systems,  provide  a 
framework  for  coordination  of  regional 
planning  of  the  system  and  reduce  the 
administrative  burden  on  the 
Commission  and  on  members  of  RTGs 
by  providing  for  voluntary  resolution  of 
disputes. 

Since  the  issuance  of  the  Policy 
Statement,  the  Commission  has  given 
conditional  approval  to  the  bylaws  of 
two  RTGs.2'4  Both  approvals  were 
conditioned  on  the  members  agreeing  to 
offer  comparable  transmission  services 
at  least  to  other  members,  through  either 
individual  transmission  tariffs  or  a 
generic  regional  tariff.  For  public 
utilities,  that  condition  would  be 
superseded  by  fulfillment  of  the 
requirements  of  the  proposed  rule. 

To  the  extent  public  utilities  view  the 
comparability  requirement  in  our  two 
RTG  orders  as  a  disincentive  to  joining 
an  RTG,  that  disincentive  would  be 
mooted.  All  such  utilities  wall  be 
required  to  file  tariffs.  Moreover,  we 
will  continue  to  provide  substantial 
latitude  for  innovative  pricing  proposals 
by  an  RTG,  as  indicated  in  the 
Transmission  Pricing  Policy  Statement. 

Some  transmission  users  might 
conclude  that  the  availability  of 
comparability  tariffs  makes  membership 
in  an  RTG  less  necessary.  But,  this 


*"  See  Entergy  Services  Inc..  58  FERC  161 .234  at 
61,755  (1992). 


2"»See  SWRTA  and  IVHTV^,  supra. 


conclusion  would  ignore  the 
comparative  benefit  of  a  member  having 
its  needs  planned  for  on  a  region-wide 
basis  under  an  RTG  instead  of  on  a 
system-by-system  basis.  Coordination  of 
planning  that  results  in  a  more  efficient 
system  creates  economies  for  both 
transmitting  utilities  and  users. 

Also,  the  reduction  in  administrative 
burden  for  all  parties  involved  in  an 
RTG  would  remain.  RTG  members  can 
work  out  their  own  disputes  without 
incurring  the  substantial  costs  and 
delays  involved  in  litigating  at  the 
Commission  or  in  the  courts.  This  fact 
alone  makes  for  more  flexible  and 
responsive  markets  and  reduces  costs. 
Moreover,  the  Commission  has  stated  its 
willingness  to  give  deference  to 
decisions  resolved  through  RTG  dispute 
resolution  procedures. 

In  short,  RTGs  are  still  a  valuable  tool 
in  promoting  wholesale  competition 
and  in  achieving  other  Commission 
goals.  RTGs  are  structures  to  reflect  the 
interests  of  all  of  the  grid's  users,  not 
just  some.  RTGs  allow  for  consensual 
solutions  to  local  or  regional  issues, 
instead  of  solutions  imposed  by  FERC. 
RTGs  can  function  as  regional 
laboratories  for  experimentation  on 
transmission  issues.  And,  RTGs  will 
provide  a  regional  forum,  a  necessary 
predicate  to  regional  cooperation.  The 
potential  benefits  of  RTGs  would  in  no 
way  be  undermined  by  the  rules 
proposed  in  this  Open  Access  NOPR. 

F.  Stranded  Costs  and  Other  Transition 
Costs 

1.  Supplemental  Notice  of  Proposed 
Rulemaking  on  Stranded  Costs  by 
Public  Utilities  and  Transmitting 
Utihties 

a.  Introduction.  The  Commission's 
Open  Access  NOPR  would  impose 
significant  new  requirements  on  public 
utilities — requirements  that  would  help 
us  to  achieve  the  goal  of  robust 
competitive  wholesale  power  markets, 
and  that  would  result  in  a  new  way  of 
doing  business  for  utihties.  The  Open 
Access  NOPR  would  give  a  utility's 
historical  wholesale  customers 
enhanced  opportunities  to  reach  new 
suppliers  and,  therefore,  would  affect 
the  way  in  which  utilities  traditionally 
have  recovered  costs.  We  believe  it  is 
essential  to  address  the  transition  issues 
associated  with  the  move  toward 
competition  responsibly.  The  most 
significant  of  these  issues  is  stranded 
cost  recovery. 

The  recovery  of  legitimate  and 
verifiable  stranded  costs  is  critical  to  the 
successful  transition  of  the  electric 
utility  industry  from  a  tightly  regulated, 
cost-of-service  industry  to  an  open 


17690 


Federal  Register  /  Vol.  60.  No.  67  /  Friday,  April  7,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  67  /  Friday,  April  7,  1995  /  Proposed  Rules 


17691 


transmission  access,  competitively 
priced  industry.  Public  utilities  have 
invested  billions  of  dollars  in  facilities 
built  under  a  regulatory  regime  in  which 
they  have  been  permitted  to  recover  all 
prudently  incurred  costs,  plus  the 
opportunity  to  earn  a  reasonable  rate  of 
return  on  their  investment.  ^"  At  the 
wholesale  level  (and  in  some  instances 
the  retail  level),  they  are  now  entering 
a  regulatory  era  in  which  they  will  have 
to  compete  to  supply  electric  service. 
We  believe  that  utilities  should  be 
allowed  to  recover  the  costs  incurred 
under  the  old  regulatory  regime 
according  to  the  expectations  of  cost 
recovery  established  under  that  regime. 

The  primary  goal  of  the  Open  Access 
NOPR  is  to  promote  competitive 
wholesale  markets  by  assuring  that  all 
wholesale  sellers  of  generation  have  the 
opportuTiity  to  compete  on  a  fair  basis 
and  that  all  wholesale  purchasers  can 
reach  alternative  sellers.  Ultimately,  this 
should  result  in  lowering  electricity 
prices  for  the  Nation's  consumers.  In  the 
meantime,  however,  if  a  wholesale 
customer  is  able  to  leave  its  existing 
generation  supplier  to  shop  for  power 
elsewhere,  we  do  not  believe  the 
existing  supplier's  shareholders  or  its 
remaining  customers  should  have  to 
bear  costs  that  were  prudently  incurred 
under  the  old  regulatory  system  to  serve 
the  departing  customer. 

We  cannot  successfully  and  fairly 
encourage  the  development  of 
competitive  wholesale  markets  as 
envisioned  by  the  Open  Access  NOPR 
until  we  have  made  provision  for 
electricity  suppliers  to  seek  recovery  of 
existing  uneconomic  costs  (primarily 
generation)  which  they  already  have 
incurred  [i.e.,  those  that  could  not  earn 
a  reasonable  return  in  a  competitive 
market).  Recovery  of  legitimate  and 
verifiable  transition  costs  will  permit  all 
sellers,  including  the  utilities  who 
prudently  incurred  these  costs,  to 
compete  on  a  more  equal  footing  in 
competitive  bulk  power  markets.  In 
addition,  while  stranded  cost  recovery 
may  delay  some  of^he  benefits  of 
competitive  bulk  power  markets  for 
some  customers,  the  Commission 
learned  from  its  experience  in  the 
restructuring  of  the  natural  gas  industry 
that  these  types  of  transition  costs  must 
be  addressed  at  an  early  stage  if  we  are 
to  fuinil  our  regulatory  responsibilities 
in  moving  to  competitive  markets.  2'* 


The  Commission  believes  that  the 
approach  proposed  in  the  Stranded  Cost 
NOPR  issued  on  June  29,  1994  ^i^ 
should  adequately  cover  most,  if  not  all, 
costs  that  could  be  stranded  in  an 
environment  where  transmission  access 
is  more  widely  available,  including  the 
access  environment  that  the 
Commission  expects  if  the  provisions  of 
the  Open  Access  NOPR  are  adopted. 
Some  of  the  mechanisms  proposed  in 
the  initial  NOPR  have  been  revised  in 
this  Supplemental  NOPR  to  reflect 
submitted  comments.  In  addition,  there 
may  be  implementation  or  other  issues 
raised  by  the  open  access  requirements 
that  were  not  contemplated  when  the 
Stranded  Cost  NOPR  was  originally 
proposed.  Accordingly,  we  are  issuing  a 
Supplemental  Notice  of  Proposed 
Rulemaking  on  Stranded  Costs.  In  this 
Supplemental  NOPR,  we  make 
preliminary  determinations  ^'*on 
certain  issues  and  seek  additional 
comments  limited  to  the  new  matters 
proposed  in  this  document,  including 
the  proposed  open  access  requirements. 
We  also  propose  to  permit  public 
utilities  and  transmitting  utilities  to 
seek  recovery  through  transmission 
rates  of  stranded  costs  associated  with  a 
discrete  set  of  existing  wholesale 
requirements  contracts. 

b.  Summary  of  Major  Preliminary 
Determinations.  In  response  to  the  June 
29  Stranded  Cost  NOPR,  the 
Commission  received  initial  and/or 
reply  comments  from  128  entities, 
representing  a  broad  cross-section  of 
parties  that  participate  in,  or  are  affected 
by,  the  electric  utility  industry.^"  The 
Commission  has  carefully  reviewed  all 
of  the  comments,  and  made  several 
preliminary  determinations.  First,  we 
have  determined  that  recovery  of 
legitimate  and  verifiable  stranded  costs 
should  be  allowed,  and  that  direct 
assignment  of  stranded  costs  to 
departing  customers,  as  proposed  in  the 
Stranded  Cost  NOPR.  is  the  appropriate 
method  for  recovery.  220 

Second,  with  respect  to  stranded  costs 
associated  with  new  wholesale 


'■'  Many  also  have  committed  millions  of  dollars 
to  purchase  power  under  long-term  power  supply 
contracts. 

"•See  AGO.  supra  note  9,  824  F.2d  at  1021-30. 
However,  our  mechanisms  for  addressing  stranded 
costs  in  the  electric  industry  differ  from  those  used 
in  the  gas  industry  for  the  reasons  discussed  below. 


"''See  supra  note  5. 

"*  If  we  were  not  issuing  the  Open  Access  NOPR. 
we  would  be  inclined  to  adopt  a  final  rule  on 
stranded  costs  at  this  time.  However,  we  are 
concerned  that  the  Stranded  Cost  NOPFl  might  not 
provide  appropriate  mechanisms  to  address 
transition  costs  that  could  result  from  the  open 
access  environment  envisioned  by  this  NOPR. 
Accordingly,  our  Findings  here  are  interlocutory  in 
nature,  and  rehearing  does  not  lie. 

"*A  list  of  commenters  is  attached  as  Appendix 
D. 

"°As  discussed  infra,  section  ni.F.l.c(I3). 
however,  this  does  not  foreclose  case-specific 
proposals  for  dealing  with  stranded  costs  in  the 
context  of  voluntary  corporate  restructuring 
proceedings. 


requirements  contracts.  ^2"  we  reaffirm 
our  proposal  that  a  public  utility  may 
not  seek  recovery  of  such  costs  except 
in  accordance  with  an  exit  fee  or  other 
explicit  provision  contained  in  the 
contract.  The  public  utility  may  seek 
recovery  in  accordance  with  the 
contract.  However,  no  public  utility  or 
transmitting  utility  may  seek  recovery  of 
stranded  costs  associated  with  new 
requirements  contracts  through  any 
transmission  rate  under  section  205.  206 
or  211.222 

Third,  with  respect  to  stranded  costs 
associated  with  existing  wholesale 
requirements  contracts  223  that  are  not 
renewed  and  that  do  flot  contain  exit 
fees  or  other  stranded  cost  provisions,  if 
the  seller  can  demonstrate  that  it  had  a 
reasonable  expectation  that  the  contract 
would  be  renewed  and  can  meet  other 
evidentiary  criteria,  we  believe  that 
stranded  cost  recovery  should  be 
allowed.  We  encourage  the  parties  to 
such  contracts  to  attempt  to  negotiate  a 
mutually  agreeable  stremded  cost 
amendment.  We  have  determined, 
however,  that  the  three-year  negotiation 
period  proposed  in  the  initial  Stranded 
Cost  NOPR  should  be  abandoned.  We 
propose  instead  that:  (1)  A  pubUc  utility 
or  its  customer  under  the  contract  may, 
at  any  time  prior  to  the  expiration  of  tiie 
contract,  file  a  proposed  stranded  cost 
amendment  to  the  contract  under 
section  205  or  section  206;  or  (2)  a 
public  utility  may,  at  any  time  prior  to 
the  expiration  of  the  contract,  file  a 
proposal  to  recover  stranded  costs 
through  transmission  rates  for  a 
departing  customer.  22*  We  believe  it  is 


"'  For  recovery  of  wholesale  stranded  costs,  the 
proposed  rule  distinguishes  between  stranded  costs 
associated  with  wholesale  requirements  contracts 
executed  after  July  \\,  1994.  the  date  the  proposed 
rule  was  published  in  the  Federal  Register  ("new" 
contracts)  and  stranded  costs  associated  with 
wholesale  requirements  contracts  executed  on  or 
before  that  dale  ("existing"  contracts).  Stranded 
Cost  NOPR  at  32.860. 

»2  As  we  indicated  in  the  Stranded  Cost  NOPR. 
if  the  seller  under  a  new  wholesale  requirements 
contract  is  a  transmitting  uliKty  subject  to  the 
Commission's  jurisdiction  under  section  211  of  the 
FPA,  but  not  also  a  public  utility  subject  to  the 
Commission's  section  205-206  jurisdiction,  there 
will  be  no  Commission  forum  for  addressing 
wholesale  stranded  costs  associated  with  the  new 
contract.  Such  utilities  will  not  be  able  to  seek 
recovery  of  wholesale  stranded  costs  associated 
with  such  new  contracts  through  rates  for 
transmission  services  ordered  under  section  211, 
and  the  Commission  does  not  have  jurisdiction  over 
their  power  sales  contracts.  Therefore,  these 
utilities  must  address  recovery  of  stranded  costs 
through  their  new  wholesale  requirements  contracts 
subject  to  the  appropriate  regulatory  authority 
approval.  Stranded  Cost  NOPR  at  32.860-61. 

''^Existing  wholesale  power  sales  contracts  are 
those  contracts  executed  on  or  before  July  11.  1994. 
Stranded  Cost  NOPR  at  32,860.  32.881. 

"*!f  the  selling  utility  under  the  existing  contract 
is  a  transmitting  utility  that  is  not  also  a  public 
utility,  its  wholesale  requirements  contracts  are  not 


in  the  public  interest  to  permit  public 
utilities  to  seek  recovery  of  stranded 
costs  associated  with  existing  contracts 
that  do  not  explicitly  address  stranded 
costs,  and  that  they  be  permitted  to  do 
so  either  through  transmission  rates  or 
through  amendment  to  the  existing 
power  sales  contracts.  However,  for  a 
utility  to  be  eligible  for  stranded  cost 
recovery,  it  must  meet  the  evidentiary 
demonstration  required  by  this  rule. 

In  examining  proposals  to  recover 
stranded  costs,  we  propose  to  apply  a 
"reasonable  expectation"  standard  and  a 
rebuttable  presumption  that  if  contracts 
contain  notice  provisions,  the  utility 
had  no  reasonable  expectation  of 
continuing  to  serve  the  customer 
beyond  the  term  of  the  notice  provision. 
We  further  propose  to  retain  the 
requirement  in  the  initial  Stranded  Cost 
NCJPR  that  utilities  attempt  to  mitigate 
stranded  costs.  In  addition,  we  are 
proposing  that  public  utilities  be 
required  to  follow  certain  procedures 
specified  herein  that  permit  a  customer 
to  obtain  advance  notice  of  its 
maximum  possible  stranded  cost 
exposure  without  mitigation.225 

Fourth,  with  respect  to  costs  stranded 
as  a  result  of  retail  wheeling,  or  as  a 
result  of  wholesale  wheeling  obtained 
by  a  retail-tumed-wholesale  customer, 
the  Stranded  Cost  NOPR  explored  the 
issue  of  whether  we  should  assume 
some  responsibility  for  addressing  such 
costs.  The  vast  majority  of  those 
commenting  on  our  proposed  rule  urged 
us  not  to  get  involved  or  otherwise 
assume  responsibility  for  those  types  of 
stranded  costs,  except  in  certain  very 
limited  circujnstances.  At  this  juncture, 
we  have  concluded  that  it  is  appropriate 
to  leave  it  to  state  regulatory  authorities 
to  assume  the  responsibility  for  any 
stranded  costs  occasioned  by  retail 
wheeling,  except  in  the  narrow 


subject  to  this  Commission's  jurisdiction. 
Nevertheless,  we  do  encourage  such  a  transmitting 
utility  to  attempt  to  negotiate  a  mutually  agreeable 
stranded  cost  amendment  with  its  customer.  In 
addition,  we  will  allow  such  a  transmitting  utility 
to  file  a  request  to  recover  stranded  costs  in 
transmission  rates  under  FPA  sections  211-212. 
However,  such  transmitting  utility  would  be 
required  to  make  the  same  evidentiary 
demonstration  as  that  required  of  public  utilities 
seeking  extra-contractual  stranded  cost  recovery. 
^^The  customer's  maximum  possible  stranded 
cost  exposure  without  mitigation  would  be  the 
revenues  that  the  utility  would  have  received  from 
the  customer  had  the  customer  continued  to  take 
service  from  the  utility.  This  is  the  amount  from 
which  the  competitive  market  value  of  the  power 
that  the  customer  would  have  purchased  would  be 
deducted  to  compute  the  amount  of  recoverable 
stranded  costs  (using  the  "revenues  lost"  approach 
for  calculating  stranded  costs  that  this  rule  proposes 
to  adopt  (see  section  III.F.l.c(8)  infra)).  The  utility 
will  be  required  to  make  every  effort  to  mitigate  the 
amount  of  the  stranded  cost  charge.  See  section 
in.F.l.c(9). 


circumstance  in  which  the  state 
regulatory  authority  does  not  have 
authority  under  state  law,  at  the  time 
retail  wheeling  is  required,  to  address 
recovery  of  such  costs.  The  Commission 
holds  the  strong  expectation  that  states 
wrill  provide  procedures  for,  and  the  full 
recovery  of,  legitimate  and  verifiable 
stranded  costs. 

We  also  have  determined  that  this 
Commission  should  be  the  primary 
forum  for  public  utilities  to  seek 
recovery,  through  FERC  jurisdictional 
transmission  rates,  of  stranded  costs 
resulting  from  wholesale  wheeling  for 
newly  created  wholesale  customers  who 
leave  their  franchised  utility's  supply 
system  (e.g.,  through 
municipalization). 226 

In  deciding  that  states  are  the  more 
appropriate  entities  to  address  stranded 
costs  resulting  from  retail  wheeling,  we 
are  relying  on  assurances  from  oiu-  state 
colleagues,  as  evidenced,  for  example, 
in  NARUC's  comments  on  the  proposed 
rule,  that  they  will  address  and  resolve 
this  difficult  issue.  We  continue  to  be  of 
the  opinion  that  utilities  are  entitled, 
from  both  a  legal  and  policy 
perspective,  to  an  opportunity  to 
recover  their  past  prudently  incurred 
costs,  including  costs  incurred  to  serve 
retail  customers  who  obtain  retail 
wheeling  in  interstate  commerce.  We 
emphasize  that  we  will  not  allow  states 
to  use  rates  for  transmission  in  interstate 
commerce  as  the  vehicle  for  passing 
through  any  stranded  costs  resulting 
from  retail  wheeling,  except  in  the 
narrow  circumstance  described.  Thus, 
these  costs  must  be  recovered  in  rates  in 
a  manner  that  does  not  involve 
"transmission  of  electric  energy  in 
interstate  commerce"  as  that  phrase  is 
used  in  the  FPA.  227  This  approach 
ensures  that  the  wholesale  market  will 
not  be  burdened  by  retail  costs.  It  also 
ensures  that  one  state  will  not  be  able 
to  place  costs  stranded  by  its  ordering 
of  retail  wheeling228  on  customers  in 
another  state. 

As  discussed  infra,  we  believe  the 
states  have  a  number  of  mechanisms  to 
provide  for  recovery  of  retail  stranded 
costs  in  retail  rates.  One  of  those 
mechanisms  is  a  surcharge  to  state- 
jurisdictional  rates  for  local  distribution. 
Accordingly,  we  are  proposing  to  define 


"•Although  the  Commission's  June  29  NOPR 
characterized  these  tyfws  of  stranded  costs  as 
"retail"  stranded  costs,  we  believe  they  are  more 
appropriately  characterized  as  "wholesale" 
stranded  costs,  since  it  is  not  only  state  or  local 
authority  that  permits  the  costs  to  be  stranded,  but 
also  the  availability  of  wholesale  transmission  that 
causes  the  costs  to  be  stranded. 

"'See  16  U.S.C.§ 824(c). 

""  We  do  not  address  whether  states  have  the 
lawful  authority  to  order  retail  wheeling  in 
interstate  commerce. 


"facilities  used  in  local  distribution" 
under  section  201(b)  of  the  FPA.229  We 
believe  states  may  impose  retail 
stranded  costs  on  facilities  or  services 
falling  under  this  definition.2» 

We  set  out  our  preliminary  findings 
here  for  the  limited  purpose  of 
reopening  the  comment  period  of  the 
Stranded  Cost  NOPR  as  to  whether  the 
requirements  proposed  in  the  Open 
Access  NOPR  raise  additional 
implementation  or  other  issues 
pertaining  to  stranded  cost  recovery  that 
were  not  addressed  in  the  initial 
Stranded  Cost  NOPR  and,  if  so,  whether 
the  mechanisms  we  propose  based  on 
our  preliminary  determinations  are 
adequate  to  allow  recovery  of  stranded 
costs.  Additional  issues  on  which  we 
seek  comment  are  delineated  below. 

c.  The  Proposed  Regulations.  (1) 
Justification  for  Allowing  Recovery  of 
Stranded  Costs  and  Estimates  of  the 
Magnitude  of  Stranded  Costs,  (a) 
Comments 

Virtually  all  of  the  investor-owned 
utility  commenters  support  the  NOPR's 
basic  assumption  that  stranded  costs 
can  be  created  when  a  customer 
switches  suppliers.  Many  commenters, 
including  Electric  Generation 
Association  and  Public  Power  Council, 
applaud  the  Commission  for  timely 
"addressing  the  difficult  and 
controversial  stranded  cost  issue  and  for 
recognizing  that  this  issue  must  be 
resolved  in  order  for  all  parties  to 
harvest  fully  the  benefits  of  a 
competitive  electric  industry."  2" 
Edison  Electric  Institute  (EEI)  strongly 
endorses  the  recovery  of  stranded  costs. 

A  number  of  commenters,  primarily 
representing  customer  groups,  disagree 
that  the  risk  that  a  utility  could  lose 
customers  (and  thereby  incur  stranded 
costs)  is  a  new  phenomenon  created  by 
regulatory  and  statutory  initiatives  that 
utilities  could  not  anticipate.  These 
commenters  argue  that  utilities  have 
long  been  aware  that  they  risk  losing 
customers  to  competition  and  that 
utilities  should  have  planned  for  this 
eventuality. 

In  support  of  this  argument,  American 
Forest  and  Paper  Association  (American 
Forest)  and  others  argue  that  utilities 
have  known  for  some  time  that 
wholesale  customers  can — and  in  the 


"»16U.S.C.  824rb). 

""States  may  also  use  their  jurisdiction  over 
local  distribution  facilities  to  address  potential 
"stranded  benefits,"  e.g.,  environmental  benefits 
associated  with  conservation,  load  management, 
and  other  demand  side  management  (OSM) 
programs.  See  NARUC  Resolution  on  Competition, 
the  Public  Interest,  and  Potentially  Stranded 
BeneHts,  November  16.  1994  (Appendix  C  to 
NARUC's  comments). 

"'  Electric  Generation  Association  comments  at 
1. 
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general  course  of  business,  in  fact,  do- 
leave  utilities'  systems  for  other 
suppliers  without  being  obligated  to  pay 
for  stranded  costs.  Several  commenters 
also  argue  that  Congress  put  the 
industry  on  notice  through  PURPA  and 
then  EPAct  that  utilities  are  at  risk  of 
losing  customers  as  a  result  of  the  pro- 
competitive  provisions  of  these  statutes. 
Numerous  parties^"  note  that  the  courts 
and  the  Commission  have,  in  various 
cases,  provided  notice  that,  as  a  result 
of  competitive  forces  in  the  industry, 
utilities  have  had  no  reasonable 
expectation  that  customers  will  remain 
on  their  systems  after  contract 
expiration.  Commenters  cite,  among 
other  cases,  the  Supreme  Court's  1973 
decision  in  Otter  Tait^^  (in  which  the 
Court  held  that  the  refusal  to  wheel 
power  could  place  a  utility  at  risk  of 
antitrust  liability),  the  Commission's 
1968,decision  in  Village  of  Elbow  Lake 
v.  Otter  Tail  Power  Company^^  (in 
which  utilities  were  alerted  to  the  threat 
of  municipalization),  and  the 
Commission's  1983  decision  in 
Kentucky  Utilities  Co."*  (in  which  a 
notice  of  termination  provision  was 
deemed  to  constitute  the  extent  of  the 
utility's  protection  of  its  investment 
incurred  to  support  the  contract 
service). 

Some  commenters  ^^  argue  that  the 
Stranded  Cost  NOPR  incorrectly 
assumes  the  existence  of  a  wholesale 
service  obligation.  These  commenters 
argue  that  the  NOPR  improperly 
assumes  that  a  utility  has  had  an 
obligation  to  serve  a  wholesale 
requirements  customer  beyond  the  term 
set  forth  in  the  contract  unless  the 
contract  contained  a  notice  of 
termination  provision  or  other  more 
explicit  stranded  cost  provisions. 
According  to  these  commenters.  the 


^'^E.g.,  American  Power  Association  (APPA). 
Florida  Municipal  Power  Agency.  Michigan 
Municipal  Cooperative  Group  and  Wolverine  Power 
Supply  Cooperative  (Florida  and  Michigan 
Municipals),  the  Illinois  Commerce  Commission 
(Illinois  Commission).  Electricity  Consumers 
Resource  Council,  the  American  Iron  and  Steel 
Institute  an  the  Chemical  Manufacturers 
Association  (Industrial  Consumers),  and  TDU 
Customers. 

"'  See  Offer  Tail,  supra  note  15. 

"*  Village  of  Elbow  Lake  v.  Offer  Tail  Power 
Company.  40  FPC  1262  (1968). 

'*'  Kentucky  Utilities  Co..  Opinion  No.  169.  23 
FERC  §61.317.  o^don  rebg  in  relevant  pan.  25 
FERC  §61.205  (1983).  reversed  on  other  grounds. 
766  F.2d  239  (6th  Cir.  1985). 

'*E.g..  American  Forest.  Industrial  Consumers, 
the  Municipal  Resale  Service  Customers  of  Ohio, 
and  the  Stranded  Cost  Order  Opponent  Parties 
(SCOOP).  SCOOP  consists  of  [)elaware  Municipal 
Electric  Corporation,  Village  of  Freeport,  New  York. 
City  of  Jamestown,  New  York,  Town  of  Massena, 
New  York,  Modesto  Irrigation  District.  M-S-R 
Public  Power  Agency,  City  of  Santa  Clara. 
California,  and  Southern  Maryland  Electric 
Cooperative,  Inc. 


wholesale  service  obligation  is  purely 
contractual,  and  utilities  could  not 
reasonably  have  expected  to  continue  to 
provide  service  after  the  expiration  of  a 
particular  contract. 

Some  state  commissions  [e.g.,  Illinois 
Commission)  also  find  the  NOPR's 
notion  of  wholesale  stranded  costs  to  be 
misplaced.  These  state  commission 
commenters  note  that  competition  and 
notice  provisions  have  existed  for 
decades  and  that  a  customer  leaving  the 
system  for  another  supplier  is  no 
different  h-om  a  customer  leaving  due  to 
an  economic  downturn  (e.g.,  a  plant 
closing  or  relocation).  Under  the  latter 
circumstance,  they  note  that  the  costs 
are  allocated  among  the  remaining 
customers,  or.  in  some  instances, 
shareholders.  A  number  of  other  state 
commissions  [e.g.,  Indiana  Utility 
Regulatory  Commission  (Indiema 
Commission))  urge  that  stranded  cost 
recovery  exclude  costs  associated  with 
normal  business  risk,  such  as  poor 
planning,  customer  relocation,  self- 
generation,  or  cogeneration. 

With  regard  to  the  magnitude  of  the 
level  of  total  industry  stranded  costs, 
while  estimates  vary  widely,  most 
commenters  agree  that  the  level  of 
potential  wholesale  stranded  costs  is 
small  relative  to  that  of  retail  stranded 
costs.  Several  state  commissions  and 
customer  groups  (e.g..  Florida  Public 
Service  Commission  (Florida 
Commission),  APPA,  Industrial 
Consumers,  Illinois  Commission,  and 
SCOOP)  argue  that  the  potential  level  of 
wholesale  stranded  costs  is  largely 
exaggerated.  For  example,  SCOOP 
claims  that  "(s)eparating  out  only  the 
wholesale  exposure  to  stranded  costs, 
and  critically  analyzing  the  extent  of 
that  exposure,  will  permit  the 
Commission  to  recognize  that  wholesale 
stranded  costs  are  little  more  than  the 
'flea  on  the  tail  of  the  dog'  and  not  the 
dog  itself."  2"  Many  of  these 
commenters,  including  the  Illinois 
Commission,  note  that  wholesale 
stranded  costs  are  likely  to  be  minimal 
because  wholesale  requirements  sales 
for  major  investor-owned  utilities 
account  for  roughly  6  percent  of  their 
total  net  energy  generated  and  received. 
Furthermore,  these  commenters  contend 
that  it  is  ridiculous  to  suggest  that  all  of 
the  generation  assets  associated  with 
serving  this  wholesale  load  suddenly 
would  become  stranded.  In  fact,  some 
commenters  expect  the  investor-owned 
utilities  with  lower-cost  generation  to 
benefit  from  increased  competition. 

Additionally,  the  Environmental 
Action  Foundation  (Environmental 
Action)  notes  that  some  industry 


estimates  assume  a  zero  asset  (or 
salvage)  value  for  any  stranded  assets. 
Environmental  Action  claims  that  this 
assumption  grossly  overestimates  the 
claimed  industry  level  of  stranded  costs 
by  failing  to  recognize  that  a  utility  with 
a  stranded  generating  asset  will  likely 
lower  its  power  prices  to  market  levels 
to  mitigate  the  total  level  of  stranded 
costs.  Accordingly,  Environmental 
Action  suggests  that  estimated  levels  of 
potential  wholesale  stranded  costs  may. 
in  fact,  be  lower  after  accounting  for 
costs  recovered  by  the  utility  as  a  result 
of  aggressively  marketing  any  stranded 
generating  assets. 

EEI  indicates  that,  based  on  an 
informal  survey  of  its  members,  the 
number  of  cases  likely  to  be  filed  at  the 
Commission  seeking  to  recover  stranded 
costs  ft-om  wholesale  requirements 
customers  under  existing  contracts  will 
be  far  less  than  those  filed  during 
restructuring  of  the  natural  gas  pipeline 
industry. 2^8  However,  EEI  states  that, 
while  the  number  of  filings  may  be 
relatively  small,  the  dollar  amounts  and 
the  significance  to  the  parties  are  great. 
EEI  indicates  that  the  magnitude  of 
potential  wholesale  and  retail  stranded 
cost  liability  to  the  industry  is  in  the 
upper  range  of  the  NOPR's  tens  of 
billions  of  dollars  to  $200  billion 
estimate. 

(b)  Preliminary  Findings.  The  electric 
utility  industry  has  billions  of  dollars 
invested  in  utility  assets  and  contracts 
that,  in  today's  markets,  may  become 
uneconomic.  "^  If  wholesale  or  retail 
customers  leave  their  utilities'  systems 
without  paying  a  share  of  these  costs, 
the  costs  will  become  stranded  unless 
they  can  be  recovered  either  from  the 
departing  customers  or  other  customers. 
These  are  very  real  costs  that,  as 
previously  discussed,  were  incurred 
under  a  regulatory  system  that  imposed 
an  obligation  to  serve  on  utilities  (an 
explicit  obligation  at  retail  and  arguably 
an  implicit  obligation  at  wholesale)  ^^ 


-"  SCOOP  comments  at  2, 


^^  For  example,  a  number  of  utilities  (e.g.. 
Allegheny  Power  Service  Corporation  (Allegheny 
Power),  Consumers  Power  Company,  and 
Wisconsin  Power  &  Light  Company  (Wisconsin 
Power))  indicate  that  their  total  potential  wholesale 
exposure  is  minimal. 

^'^As  discussed  in  section  III.C.2  supra,  new 
generation  facilities  can  produce  power  on  the  grid 
at  a  cost  of  3  to  S  cents  per  kWh,  yet  the  costs  for 
large  plants  constructed  and  Installed  over  the  last 
decade  were  typically  in  the  range  of  4  to  7  cents 
per  kWh  for  coal  plants  and  9  to  15  cents  per  kWh 
for  nuclear  plants. 

}*>The  Commission  has  never  determined 
whether  there  is  an  actual  obligation  in  the  FPA  to 
serve  requirements  customers.  Construction  Work 
In  Progress.  Order  No.  474,  III  FERC  Stats.  &  Regs. 
1  30.751  at  30.718  (1987).  The  Commissions 
regulations,  however,  do  require  a  rate  Tiling  to 
terminate  a  jurisdictional  contract.  18C.F.R.  §35.15 
(1994).  Moreover,  in  a  few  cases,  the  Conrunission 
has  required  service  beyond  the  contract  term.  E.g., 


and  also  permits  recovery  of  all 
prudently  incurred  costs.  Moreover, 
while  we  recognize  that  there  has 
always  been  some  risk  of  a  utility  losing 
a  customer,  that  risk  has  been  greatly 
increased  by  significant  statutory, 
regulatory,  technological,  and  structural 
changes,  including  this  rule,  that 
utilities  may  not  have  reasonably 
foreseen  at  the  time  their  investments 
were  made. 

As  discussed  in  the  introduction  of 
this  document,  the  wholesale  bulk 
power  segment  of  the  electric  industry 
is  undergoing  a  fundamental 
transformation  from  a  monopolistic 
industry  regulated  on  a  cost-of-service 
basis  to  an  open  access,  competitively 
priced  industry.  The  transformation  wall 
accelerate  if  the  Commission  adopts  the 
open  access  transmission  requirements 
it  is  proposing  in  Docket  No.  RM95-8- 
000.  We  do  not  believe  that  utilities  that 
made  large  capital  expenditures  or  long- 
term  contractual  commitments  to  buy 
power  many  years  ago  should  now  be 
held  responsible  for  failing  to  foresee 
such  fundamental  changes  in  the 
industry.  The  Commission  vdll  not 
ignore  the  effects  of  regulatory  and 
statutory  changes  on  the  past 
investment  decisions  of  utilities.  We 
believe  that  equity  requires  that  utilities 
have  an  opportunity  to  recover 
legitimate  and  verifiable  stranded  costs 
associated  with  the  development  of 
competitive  wholesale  markets. 

This  belief  is  bolstered  by  our 
experience  during  the  restructuring  of 
the  natural  gas  industry.  During  the 
1980s  and  early  1990s,  the  Commission 
imdertook  a  series  of  actions  that 
eventually  led  to  the  restructuring  of  the 
gas  pipeline  industry.  The  restructuring 
of  the  industry  and  the  introduction  of 
competitive  forces  in  the  gas  supply 
market  left  many  pipelines  holding 
uneconomic  take-or-pay  contracts  wiih 
gas  producers.^*' 

In  Order  No.  436,  the  Commission 
declined  to  take  direct  action  to 
alleviate  the  burden  that  the 
uneconomic  take-or-pay  contracts 
placed  on  pipelines.  The  Commission 
based  its  decision  on  a  number  of 
considerations,  including  its  concern 
"regarding  the  ability  of  private  parties 
in  tie  gas  production  industry  to  rely  on 
private  contracts  as  a  tool  for  structuring 
basic  economic  relationships. "  ^^^ 


Tapoco.  Inc.,  ef  ol..  39  FERC  161,363  (1987): 
Florida  Power  &  Light  Company,  8  FERC1 61.121, 
reh'g  denied.  9  FERC  1 61,015  (1979)). 

^*'  The  costs  of  gas  supply  contracts  in  the  gas 
industry  can  be  viewed  as  somewhat  analogous  to 
the  costs  of  generation  resources  in  the  electric 
industry. 

2«  Order  No.  436.  supra  note  12  at  31.492-93:  see 
also  AGD,  supra  note  9,  824  F.2d  at  1026. 


However,  in  AGD,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  noted  that  the  pipelines  were 
"caught  in  an  unusual  transition"  as  a 
result  of  regulatory  changes  beyond  the 
pipelines'  control. ^^-^  The  court  faulted 
the  Commission  for  failing  to  take  direct 
action  to  address  the  effect  of  such 
regulatory  changes  on  the  uneconomic 
take-or-pay  contracts.^** 

The  court's  reasoning  in  AGD 
concerning  the  restructuring  of  the  gas 
industry  is  also  applicable  to  the  current 
move  to  competitive  bulk  oower 
markets  in  the  electric  industry.  Once 
again,  a  regulated  industry  is  faced  with 
an  "unusual  transition"  to  a  more 
competitive  market.  Once  again,  one 
result  of  the  transition  is  the  possibility 
that  utilities  wall  be  left  with  large 
unrecoverable  costs.  In  these 
circumstances,  we  believe  that  we  must 
directly  address  the  costs  of  the 
transition  to  a  competitive  industry  by 
allowing  utilities  to  recover  their 
legitimate  and  verifiable  stranded  costs, 
and  that  we  must  do  so  simultaneously 
with  any  final  rule  we  adopt  concerning 
open  access  transmission. 

(2)  The  D.C.  Circuit  Court  of  Appeals 
Decision  in  Cajun  Electric  Power 
Cooperative,  Inc.  v.  FERC.  In  the  Cajun 
case,2'»'  the  D.C.  Circuit  found  that  the 
Commission  should  have  held  an . 
evidentiary  hearing  to  determine 
whether  the  recovery  of  stranded 
investment  costs,  as  permitted  in  an 
open  access  transmission  tariff 
approved  by  the  Commission,  was 
anticompetitive  and  would  preclude 
mitigation  of  Entergy  Corporation's 
(Entergy)  market  power.  The 
transmission  tariff  under  review  in  that 
case  was  intended  to  mitigate  Entergy's 
market  power  by  providing  open  access 
to  its  transmission  system. ^^  The  open 
access  transmission  tariff  provided  that 
Entergy's  subsidiaries  could  seek  to 
recover  their  stranded  investments  from 
a  departing  generation  customer  by 
including  in  the  departing  customer's 
transmission  rate  the  cost  of  Entergy's 
generation  capacity  that  was  stranded 
when  the  former  customer  switched 


2«824F.2dat  1027. 

^•"W.  at  1021. 

2**  Cajun  Electric  Power  Cooperative.  Inc.  v. 
FERC,  28  F.3d  173  (D.C.  Cir.  1994)  [Cajun]. 

'■**The  two  other  electric  power  tariffs  under 
review  in  that  case  provided  for  the  sale  of 
wholesale  power  by  various  Entergy  public  utility 
subsidiaries  at  negotiated,  market-based  rates.  As 
the  court  indicated,  these  tariffs,  in  combination 
with  the  open  access  transmission  tariff,  "were 
designed  to  permit  Entergy — a  monopolist  of 
transmission  services  in  the  relevant  market — to 
engage  in  market-based  pricing  in  the  generation 
market,  while  simultaneously  introducing 
competition  to  that  market  through  the  unbundling 
of  generation  sales  from  transmission  services."  Id. 
at  175. 


suppliers.  The  court  expressed  concern 
that  this  provision  might  constitute  a 
tying  arrangement  whose  purpose  is  to 
"cabin"  Entergy's  market  power,  stating: 
"If  a  company  can  charge  a  former 
customer  for  the  fixed  costs  of  its 
product  whether  or  not  the  customer 
wants  that  product,  and  can  tie  this  cost 
to  the  deliver}'  of  a  bottleneck  monopoly 
product  that  the  customer  must 
purchase,  the  products  are  as  effectively 
tied  as  they  would  be  in  a  traditional 
tying  arrangement."  ^*'' 

The  court  noted  that  central  to  the 
Commission's  approval  of  Entergy's 
open  access  transmission  tariff  was  the 
Commission's  finding  that  Entergy's 
market  power  would  be  mitigated  upon 
the  implementation  of  the  tariff.  ^*^ 
However,  the  court  suggested  that 
permitting  a  transmission  monopolist 
such  as  Entergy  to  impose  generation- 
related  charges  on  competitors  who  only 
seek  transmission  services  might  serve 
to  increase,  not  mitigate,  Entergy's 
market  power  because  "Entergy  can 
compete  for  generation  sales  outside  its 
transmission  grid  without  concern  for  a 
stranded  investment  charge  [but] 
Entergy's  competitors  cannot  compete 
for  the  customers  on  its  transmission 
system  on  the  same  basis."  2**  Thus,  the 
court  held  that  "(tjhe  Commission  must 
address  whether  the  [transmission 
tariffs)  provision  of  a  process  for 
recovery  of  stranded  investment  costs 
*   *   *  precludes  genuine  open  access  to 
Entergy's  transmission  system.  In  short, 
the  question  that  must  be  asked  now  is 
whether  the  [transmission  tariff]  allows 
for  'meaningful  access  to  alternative 
suppliers.' "  ^^  The  court  went  on  to 
identify  other  provisions  of  the 
transmission  tariff  (in  addition  to  the 
stranded  cost  provision)  that  might 
lessen  the  mitigation  of  Entergy's  market 
power,  including  Entergy's  retention  of 
sole  discretion  to  determine  the  amount 
of  transmission  capability  available  for 
its  competitors'  use;  the  point-to-point 
service  limitation;  the  failure  to  impose 
reasonable  time  limits  on  Entergy's 
response  to  requests  for  transmission 
service;  and  Entergy's  reservation  of  the 
right  to  cancel  service  in  certain 
instances  even  where  a  customer  has 


^''W.  at  178. 

2«The  court  noted  that  although  the  Commission 
suggested  that  the  stranded  investment  provision  is 
necessary  to  lure  Entergy  into  competition  and 
provides  an  equitable  recovery  of  costs  from  the 
parties  for  whom  the  costs  were  incurred,  this  is 
irrelevant  if  the  Entergy  tariffs  do  not  sufficiently 
mitigate  Entergy's  market  f>ower.  Id  at  180. 

""Id.  at  179  (emphasis  in  original). 
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paid  for  transmission  system 
modifications.^" 

The  court  concluded  that  the 
transmission  tariff  as  a  whole  "seems  to 
provide  Entergy  with  the  means  to  stifle 
the  very  competition  it  purports  to 
create."  "^  The  court  determined  that 
the  Commission  erred  in  approving 
Entergy's  tariffs  without  conducting 
hearings  on  whether,  notwithstanding 
the  purpose  of  the  transmission  tariff  to 
mitigate  market  f)ower,  Entergy  might 
retain  market  power.  Significantly, 
however,  the  court  did  not  hold  that 
stranded  cost  recovery  could  not  be 
justified;  its  objection  was  to  the 
Commission's  procedures  in  that 
particular  case  and  lack  of  explanation 
for  its  substantive  decision  to  approve 
the  stranded  cost  provision. 

(a)  Comments.  Most  customer  groups 
and  many  state  representatives  (e.g., 
APPA.  Blue  Ridge."'  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  and  the 
Vermont  Department  of  Public  Service 
(Vermont  Department))  contend  that  the 
Cajun  decision  either  prevents  the 
Commission  &om  allowing  the  recovery 
of  stranded  costs  through  transmission 
charges,  or,  at  best,  raises  questions 
concerning  the  scope  of  the 
Commission's  legal  authority  to  do  so. 
In  light  of  Cajun,  some  commenters, 
such  as  the  National  Rural  Electric 
Cooperative  Association  (NRECA),  urge 
the  Commission  to  terminate  the  NOPR. 

Environmental  Action  contends  that  a 
transmission  adder  does  not  by  itself 
constitute  tying  or  leveraging.  It  submits 
that  if  the  transmission  adder  consists  of 
costs  that  a  customer  is  obligated  to  pay 
in  any  event,  the  adder  merely  holds  the 
customer  to  its  existing  bargain. 
Environmental  Action  argues  that  in 
Cajun,  however,  the  transmission  adder 
was  not  being  used  to  recover  costs  for 
which  the  transmission  customer  was 
already  obligated,  but  had  the  effect  of 
penalizing  the  customer  for  entering 
into  a  new  obligation.  According  to 
Environmental  Action,  the  NOPR 
"makes  the  same  error"  to  the  extent 
that  the  costs  proposed  to  be  recovered 
in  the  transmission  adder  are  not  part  of 
the  contractual  quid  pro  quo."^ 

All  of  the  investor-owned  utility 
commenters.  except  Wisconsin  Power  & 
Light  Company  (Wisconsin  Power), 
argue  that  the  Cajun  decision  is  not  a 
bar  to  recovery  of  stranded  costs 


"'Id.  at  179-«0. 

»2/d.  at  180. 

^^  Blue  Ridge  consists  of  Blue  Ridge  Power 
Agency,  Northeast  Texas  Electric  Cooperative,  Sam 
Raybum  CAT  Electric  Cooperative  and  Tex-La 
Electric  Cooperative. 

"*  Environmental  Action  comments  at  79. 


through  transmission  rates. 2"  These 
commenters  (e.g.,  EEI  and  Duke)  argue 
that  the  Cajun  decision  was  based  on 
procedural  grounds  and  merely  stands 
for  the  proposition  that  the  Commission 
should  have  held  an  evidentiary  hearing 
in  that  case  to  resolve  anticompetitive 
concerns.  These  commenters  also  argue 
that  the  portion  of  the  Cajun  decision 
relied  on  by  the  customer  commenters 
is  only  dictum. 

Some  commenters  further  contend 
that  allowing  the  recovery  of  stranded 
costs  through  a  transmission  surcharge 
does  not  constitute  an  unlawful  tying 
arrangement.  EEI  notes,  as  an  initial 
matter,  that  the  courts  no  longer  view 
every  bundling  of  products  or  services 
as  a  tying  arrangement  that  is  per  se 
unlawful  under  the  antitrust  laws. 
Moreover,  EEI  submits  that  in  a  tie-in, 
a  seller  of  one  product  requires  its 
purchasers  to  buy  the  tied  product  by 
bundling  the  products  together  to 
promote  sales  in  related  markets  that  it 
could  not  achieve  under  competitive 
circumstances,  effectively  foreclosing 
the  piu'chaser  from  obtaining  the  second 
product  from  competitors  even  if  it 
could  do  so  at  a  lower  cost.  EEI  argues 
that  a  stranded  cost  siu'charge,  in 
contrast,  would  include  only  part  of  the 
former  price  of  the  power  (the  mark-up 
above  its  marginal  cost  included  in  the 
price  approved  by  regulators),  and 
would  thereby  allow  the  purchaser  to 
obtain  bulk  power  from  competitive 
suppliers  with  the  lowest  marginal 
costs. 

With  regard  to  the  potential 
anticompetitive  effects  of  allowing 
stranded  cost  recovery,  some 
commenters  contend  that  stranded  cost 
recovery  would  inhibit  the  movement 
toward  competition,  distort  price 
signals,  result  in  inefficient 
decisionmaking,  and  unfairly  reward 
the  least  efficient  utilities. 

For  example,  APPA  argues  that 
charges  for  stranded  costs  are 
anticompetitive  and  hinder  the 
development  of  a  competitive  market 
by,  among  other  things:  (1)  Distorting 
transmission  prices  and  erecting 
artificial  barriers  to  new  suppliers:  (2) 
giving  the  host  utility  a  paid-off  asset 
with  which  to  compete  imfairly;  and  (3) 
slowing  the  introduction  of  new 
technology.  APPA  argues  that  the 
disallowance  of  stranded  costs  would 
encourage  all  utilities  to  strive  for 
greater  efficiencies  and  to  compete  for 
sales  on  the  basis  of  price  and  service. 

The  Ad  Hoc  Coalition  on 
Environmental  and  Consumer 


Protection  (Ad  Hoc  Coalition)  argues 
that  stranded  cost  recovery  will  amount 
to  a  government-ordered  subsidy  for 
electric  generation  from  older,  less 
efficient  units  that  will  further 
environmental  degradation  and  stifle 
the  move  toward  greater  competition.  It 
claims  that  the  stranded  costs  that 
utilities  primarily  will  be  seeking  to 
recover  are  uneconomical  nuclear 
generation  assets,  and  that  the  NOPR 
thus  offers  a  new  subsidy  for  nuclear 
power  by  shifting  cost  responsibility  for 
nuclear  assets  from  shareholders  to 
ratepayers.  The  Ad  Hoc  Coalition 
believes  that  such  a  subsidy  could  affect 
investment  decisions  for  the  next 
generation  of  nuclear  power  plants  if 
investors  believe  that  they  will  be 
allowed  to  recover  their  costs  as  long  as 
a  "reasonable  expectation"  existed  at 
the  time  the  decision  to  build  was  made. 
Thus,  the  Ad  Hoc  Coalition  argues  that 
the  NOPR  will  send  an  improper  signal 
to  utility  managers  and  investors  that 
generation  investments  remain  safe 
investments,  even  when  they  do  not 
pass  the  tests  of  a  competitive  market. 
According  to  the  Ad  Hoc  Coalition,  such 
a  policy  perpetuates  the  continued 
reliance  on  older,  less  efficient 
generating  imits  that  harm  the 
environment. 

American  Forest  asserts  that  blanket 
assurances  of  stranded  cost  recovery  are 
anticompetitive  and  create  no  incentive 
for  utilities  to  lower  their  operating 
costs  and  mitigate  any  uneconomic 
costs.  According  to  American  Forest, 
stranded  costs  create  enormous 
imcertainty  that  may  make  financing  of 
competitors'  plants  impossible  at  any 
cost,  thus  killing  the  very  competitive 
market  the  Commission  seeks  to  foster. 

The  Illinois  Commission  believes  that 
stranded  cost  recovery  produces  an 
incorrect  competitive  result  because 
such  action  effectively  "props  up"  the 
least  efficient  (high-cost  and  high-price) 
utilities.  The  Illinois  Commission  argues 
that  stranded  cost  recovery  mechanisms 
effectively  punish  the  more  efficient 
suppliers  that  have  paid  attention  to 
changing  realities  and  have  assumed  a 
more  competitive  market-sensitive 
posture. 

In  sharp  contrast  to  the  commenters 
that  argue  stranded  cost  recovery  would 
hinder  competition,  commenters  such 
as  EEI,  the  United  States  Department  of 
Energy  (EXDE),  the  Coalition  for 
Economic  Competition,"*  and  the 


Conservation  Law  Foimdation  (CLF) "' 
contend  that  stranded  cost  recovery  can 
promote  a  quicker  transition  to 
competition  and  can  be  used  to  enhance 
efficiency.  Some  commenters  (e.g.,  DOE, 
Industrial  Consumers,  Enron  Power 
Marketing,  Inc.  (Enron),  CLF,  and  the 
Competitive  Electric  Market  Working 
Group  (Competitive  Working  Group)  "*) 
suggest  linking  the  recovery  of  stranded 
costs  to  utility  actions  that  will  fiulher 
wholesale  competition,  such  as  the 
filing  of  an  open  access  transmission 
tariff  or  membership  in  a  regional 
transmission  group  (RTG). 

Commenters  representing  the 
financial  conuni^ity  (e.g..  Utility 
Investors  and  Ailalysts,  American 
Society  of  Utility  Investors,  United 
Utility  Shareholders  Association  of 
America)  strongly  support  recovery  of 
stranded  costs  so  that  the  financial 
stability  of  the  electric  utility  industry 
will  be  protected.  These  commenters 
argue  that  the  amount  of  potential 
stranded  costs  exceeds  the  amount  of 
equity  investment  in  electric  utilities. 
According  to  these  commenters, 
investors  have  not  made  their  current 
investment  decisions  with  the  rigors  of 
competition  in  mind,  nor  have  rate  of 
return  hearings  included  testimony 
concerning  competitive  risk.  Without 
full  recovery  of  stranded  costs,  financial 
community  commenters  argue,  financial 
integrity  will  deteriorate,  and  utilities 
will  be  unable  to  attract  capital.  Due  to 
the  capital-intensive  natiire  of  the 
electric  utility  industry,  these 
commenters  note  that  lack  of  access  to 
capital  markets  at  reasonable  rates  will 
prevent  utilities  from  keeping  costs 
down. 

(b)  Preliminary  Findings.  We  do  not 
interpret  the  Cajun  court  decision  as 
barring  the  recovery  of  stranded  costs. 
Rather,  the  Cajun  court  remanded  the 
case  because  the  Commission  failed  to 
hold  an  evidentiary  hearing  concerning 
whether  the  inclusion  of  a  stranded  cost 
recovery  provision  in  Entergy's 
transmission  tariff  precluded  the 
mitigation  of  Entergy's  market  power. 
As  previously  discussed,  the  court  also 
found  the  Commission's  substantive 
decision  flawed  because  the 
Commission  failed  to  explain 
adequately  its  approval  of  the  stranded 
cost  provision,  among  others.  In  this 
consolidated  proceeding  (j.e.,  the 
Stranded  Cost  NOPR,  the  Supplemental 


^'  Wisconsin  Power  argues  that  stranded  costs 
should  be  recovered,  but  not  through  transmission 
rates. 


^^Tbe  Coalition  for  Economic  Competition 
consists  of  the  following  New  York  investor-owned 
utilities:  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison  Company  of  New 
York.  Long  Island  Lighting  Company.  New  York 
State  Electric  k  Gas  Corporation.  Niagara  Mohawk 


Power  Corporation,  and  Rochester  Gas  &  Electric 
Company. 

"'CLF  is  a  non-profit  environmental  law 
'organization  that  represents  approximately  10,000 
members  in  the  six  New  England  states. 

"•The  Competitive  Working  Group  consists  of 
Electric  Clearinghouse.  Inc..  Enron  Power 
Marketing,  Inc.,  and  Destec  Power  Services,  Inc. 


Stranded  Cost  NOPR,  and  the  Open 
Access  NOPR),  we  are  providing  the 
evidentiary  record  for  addressing  all  of 
the  court's  concerns  on  a  generic  basis, 
and  the  opportunity  for  all  participants 
in  the  electric  industry  to  present 
evidence  and  arguments.  We  are  also 
providing  a  full  explanation  of  why  the 
recovery  of  legitimate  stranded  costs  is 
critical  to  the  successful  transition  of 
the  electric  utility  industry  from  a 
tightly  regulated,  cost-of-service 
industry  to  an  open  transmission  access, 
competitive  industry  that  will  drive 
down  the  prices  of  electricity  to 
consimiers. 

The  court  in  Cajun  was  concerned 
about  whether  Entergy's  tariff  allowed 
"meaningful"  access  to  alternative 
suppliers.  In  this  regard,  the  court  stated 
that  the  Commission  must  address  not 
only  whether  the  stranded  cost 
provision  allowed  for  meaningful 
access,  but  also  whether  other 
provisions  in  the  tariff  might  lessen  the 
utility's  market  power.  In  the  Open 
Access  NOPR,  the  Commission  is 
attempting  to  mitigate  the  core  of  market 
power  not  only  for  Entergy,  but  for  all 
traditional  public  utilities:  control  over 
transmission  access.  The  Commission  is 
generically  addressing  all  aspects  of 
transmission  market  power,  including 
those  specifically  identified  by  the 
Cajun  court  (e.g.,  point-to-point  service 
limitations).  Indeed,  a  fundamental 
purpose  of  the  Open  Access  NOPR  is  to 
ensure  the  meaningful  access  to 
alternative  suppliers  that  was  identified 
by  the  Cajun  court."'  The  Open  Access 
NOPR  includes  the  specific  terms  and 
conditions  of  access  (contained  in  the 
pro-forma  tariffs)  that  we  believe  are  the 
minimum  necessary  to  mitigate 
transmission  market  power.^*"  Of 
utmost  importance  in  mitigating  market 
power  is  the  Commission's  non- 
discrimination (comparability) 
requirement,  a  requirement  that  had  not 
been  articulated  at  the  time  of  the 
Commission's  order  under  review  in 
Cajun,  and  that  is  proposed  to  be 
codified  in  the  Open  Access  NOPR 
proceeding. 

With  regard  to  the  Cajun  court's 
concern  about  stranded  cost  provisions, 
the  Commission  in  Entergy  failed  to 


»»See  Cajun,  28  F.3d  at  179. 

2*"  In  seeking  comment  in  the  Open  Access  NOPR 
on  the  adequacy  of  these  terms  and  conditions,  we 
seek  specific  comment  on  the  terms  and  conditions 
that  were  of  concern  to  the  Cajun  court.  See 
discussion  supra  Section  III.E.4.  For  example,  the 
Cajun  court  expressed  concern  that  the  point-to- 
point  service  limitation  in  Entergy's  transmission 
tariff  might  restrain  competition.  However,  under 
the  Open  Access  NOPR.  service  will  not  be  limited 
to  point-to-point.  Instead,  customers  will  be 
allowed  to  choose  between  point-to-point  and 
network  service. 


articulate  the  transition  that  the 
industry  is  experiencing,  the 
fundamental  fact  that  full  competition  is 
not  yet  a  reality,  and  that  stranded  costs 
are  a  temporary  but  serious 
phenomenon  that  must  be  addressed  if 
we  are  to  successfully  move  from  one 
regulatory  regime  to  another,  thereby 
creating  fully  competitive  bulk  power 
markets.  In  this  regard,  the  Open  Access 
NOPR  provides  a  detailed  explanation 
of  the  fundamental  industry  and 
regulatory  changes  that  have  given  rise 
to  the  potential  for  stranded  costs.  In 
addition,  in  the  Stranded  Cost  NOPR 
and  the  Supplemental  Stranded  Cost 
NOPR,  we  have  gathered  (and  are 
continuing  to  gather)  information 
concerning  the  magnitude  of  potential 
stranded  costs;  we  have  provided  an 
explanation  of  the  transitional  nature  of 
stranded  costs;  and  we  have  explained 
the  critical  need  to  deal  with  these  costs 
in  order  to  reach  competitive  wholesale 
markets.  We  have  also  explained 
existing  disparities  in  electricity  rates 
and  the  consumer  benefits  that  can 
accrue  if  we  achieve  fully  competitive 
markets.^*' 

Failure  to  deal  with  the  stranded  cost 
problem  would  likely  delay  and  would 
certainly  complicate  the  transition  to 
fully  competitive  bulk  power  markets. 
For  example,  stranded  costs  would  then 
be  borne  by  the  utilities'  shareholders, 
which  could  threaten  the  stability  of  the 
industry  and  the  service  it  provides,  or 
be  reallocated  to  remaining  customers, 
raising  the  price  to  such  customers.  An 
additional  consideration  is  the  fact  that 
the  AGD  court  instructed  the 
Commission  that  it  must  consider  the 
transition  costs  borne  by  regulated 
utilities  when  the  Commission  changes 
the  regulatory  rules  of  the  game. 

We  conclude  that  stranded  cost 
recovery  as  proposed  in  this  rulemaking 
is  not  a  tying  arrangement,  as  discussed 
by  the  Cajun  court,  and  that  the 
proposed  cost  recovery  procedure  will 
not  "cabin"  market  power.^"  Rather, 
the  stranded  cost  recovery  procedure  is 


^'  There  is  a  wide  disparity  in  consumer 
electricity  prices  across  the  United  States.  Some 
consumers  pay  more  than  10  cents  per  kilowatt- 
hour  on  average,  while  others  pay  about  one-third 
as  much.  While  some  of  this  price  disparity  is  due 
to  regional  cost  differentials,  tome  of  it  may  also  be 
due  to  ineffective  access  to  new  power  supplies.  We 
believe  that  all  consumers  will  benefit  from  changes 
that  allow  their  suppliers  greater  access  to  lower- 
cost  power  supplies.  This  greater  access  can  best  be 
achieved  by  ensuring  that  non-discriminatory  open 
access  transmission  service  is  available  to  all 
potential  users  of  the  transmission  grid.  The  result 
will  be  greater  trading  opportunities  among 
suppliers,  and  also  more  investment  opportunities 
for  new  entrants  in  generating  markets.  All  of  this 
should  serve  the  interests  of  consumers  by  lowering 
electricity  prices. 

^  Cajun,  28  F.3d  at  177-78. 
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being  prescribed  to  enable  utilities, 
during  a  transitional  period,  to  recover 
costs  prudently  incurred  under  a 
different  reflulatory  regime. 

Finally,  tne  financial  conununity 
argues  strongly  and  plausibly  that 
recovery  of  legitimate  and  verifiable 
stranded  costs  at  this  critical  stage  in  the 
industry's  move  toward  competition  is 
needed  to  protect  the  financial  stability 
of  the  electric  industry.  They  confirm 
that  the  prospect  of  not  recovering 
stranded  costs  could  erode  a  utility's 
ability  to  attract  capital,  which,  in  turn, 
could  impede  the  long-term  goal  of 
achieving  competitive  wholesale 
markets. 

(3)  Responsibility  for  Wholesale 
Stranded  Costs  (Whether  to  Adopt 
Direct  Assignment  to  Departing 
Customers).  In  the  initial  NOPR,  the 
Commission  proposed  to  allow  utilities 
to  seek  to  assign  stranded  costs 
associated  with  the  departure  of  a  given 
wholesale  customer  directly  to  that 
departing  wholesale  customer. 2"  We 
noted,  however,  that  an  alternative 
might  be  to  assign  stranded  costs  more 
broadly  by,  for  example,  requiring  all 
transmission  customers  (including 
native  load  which  takes  bundled 
service)  to  pay  a  higher  rate  for  use  of 
the  transmission  system.  We  invited 
comments  on  the  direct  assignment  and 
alternative  methods  of  stranded  cost 
recovery.  '** 

(a)  Comments.  Many  parties 
(representing  all  constituencies)  support 
the  direct  assignment  of  stranded  costs 
to  the  departing  customer  as  proposed 
in  the  initial  NOPR.  Most  commenters 
contend  that  the  cost  causation 
principle  supports  this  approach.  These 
parties  argue  that  utilities  undertake 
obligations  on  a  customer's  behalf  and 
that,  by  leaving  the  system,  the 
departing  customer  avoids  paying  for  its 
fair  share  of  these  obligations.  They 
further  argue  that  general  fairness 
requires  that  customers  remaining  on 
the  system  should  not  have  to  pay  for 
a  departing  customer's  obligations;  they 
allege  that  this  could  lead  to  more 
customers  leaving  the  system  and  the 
eventual  bankruptcy  of  the  utility. 

Nevertheless,  other  commenters 
suggest  a  framework  for  stranded  cost 
recovery  that  is  different  from  the  direct 
assignment  method  suggested  in  the 
NOPR.  According  to  some  commenters 
(e.g..  South  Carolina  Electric  &  Gas 


Company),  stranded  costs  should  be 
allocated  to  all  customers  and 
shareholders  because  everyone  will 
benefit  from  the  transition  to 
competitive  generation  markets.  In  this 
manner,  they  contend  that  the  overall 
burden  would  be  reduced,  because 
stranded  costs  would  be  spread  among 
a  greater  number  of  parties.  Commenters 
that  support  spreading  the  costs  to  all 
customers  argue  that  requiring  the 
departing  customer  to  shoulder  all 
stranded  costs  will  result  in  few 
customers  going  off-system  due  to  the 
economic  inefficiency  of  paying  two 
suppliers.  Several  commenters  [e.g., 
Indiana  Commission,  Rhode  Island 
Division  of  Public  Utilities  and  Carriers, 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles,  and  Fuel  Managers 
Association)  suggest  that  some 
shareholder  liability  for  stranded  cost 
recovery  should  be  required,  arguing 
that  it  would  provide  utilities  with  a 
greater  incentive  to  mitigate  stranded 
costs. 

Some  commenters  support  the 
recovery  of  stranded  costs  through  a 
transmission  surcharge  applicable  to  all 
transmission  customers.  ^*>^ 

Other  commenters  oppose  a  general 
surcharge  on  all  transmission 
customers,  arguing  that  existing 
transmission  customers,  including 
native  load,  should  not  be  allocated  any 
stranded  costs  because  they  did  not 
cause  any  costs  to  be  stranded  in  the 
first  place.  Washington  Water  Power 
Company  and  Wisconsin  Electric  Power 
Company  oppose  a  transmission 
surcharge  on  the  basis  that  it  makes  an 
otherwise  competitive  supplier  less 
marketable  due  to  higher  wheeling  rates. 
Others  allege  that  a  transmission 
surcharge  is  inconsistent  with  the 
unbundling  of  transmission  service  and 
would  slow  the  restructuring 
(disaggregation)  of  vertically-integrated 
utilities.  Thus,  according  to  some 
commenters,  the  use  of  a  transmission 
surcharge  would  slow  the  move  to 
competitive  markets  because  the 
surcharge  sends  the  wrong  price  signal, 
involves  cross-subsidization  by  native 
load,  penalizes  competitive  alternatives, 
and  awards  mbnopoly  rents  to  the 
utility.  Some  commenters  also  note  that, 
where  the  departing  customer  does  not 
take  transmission  service  fi-om  its 


>"  Methods  of  direct  auignment  include  a  lump 
sum  payable  when  the  customer  leaves  the  system. 
Such  an  exit  fee  could  also  be  recovered  over  time 
in  monthly  installments.  Presumably  the  utility 
would  charge  interest  on  the  unamortized  balance 
if  the  customer  selected  a  delayed  payment 
approach. 

»*  Stranded  Cost  NOPR  at  32.867-68. 


'"Some  commenters  [e.g.,  Allegheny  Power) 
distinguish  between  transmission  surcharges 
imposed  on  transmission-only  customers  as 
opposed  to  all  customers.  In  the  former  case,  only 
those  customers  taking  transmission-only  service 
from  the  utility  would  be  assessed  stranded  costs: 
customers  taking  bundled  service  would  not  be 
assessed  such  costs.  Allegheny  Power  indicates  that 
it  would  support  such  an  approach  only  if  the 
Commission  decides  not  to  fully  assign  stranded 
costs  to  departing  customers. 


former  supplier,  the  departing  customer 
escapes  all  responsibility  for  the 
stranded  costs. 

Some  commenters  contend  that  the 
Cajun  decision  prohibits  the  use  of  a 
transmission  surcharge.  Still  others 
argue  that  generation  costs  should  not 
be  assigned  to  transmission  users 
because  utilities  would  then  have  an 
incentive  to  shift  costs  to  transmission 
in  order  to  make  their  generation  more 
competitive.  SCOOP  argues  that  the 
shifting  of  generation  costs  to 
transmission  rates  violates  the 
Commission's  policy  prohibiting  costs 
unrelated  to  the  transmission  function 
from  being  included  in  transmission 
charges.  2** 

The  PubUc  Utility  Commission  of 
Texas  (Texas  Commission)  proposes  a 
hybrid  approach  whereby  a  portion  of 
stranded  costs  would  be  directly 
assigned  to  the  departing  customer  and 
the  remainder  allocated  through  a 
general  surcharge  to  all  wholesale 
market  participants.  However,  if  a 
general  surcharge  on  transmission 
customers  is  adopted,  the  Texas 
Commission  supports  the  pooling  of  all 
stranded  costs  and  the  creation  of  an 
industry-wide  surcharge.  The  Texas 
Commission  does  not  explain  how  such 
a  pool  would  be  administered. 2*^ 

Commenters  that  represent 
shareholder  interests  (American  Society 
of  Utility  Investors,  United  Utility 
Shareholders  Association  of  America, 
and  Utility  Investors  and  Analysts) 
argue  against  allocation  of  any  stranded 
costs  to  shareholders  because  the  rates 
of  return  granted  to  utilities  in  the  past 
have  not  included  any  compensation  for 
the  risk  of  competition.  They  submit 
that  fairness  dictates  that  those  placed  at 
risk  by  a  sudden  change  in  the  rules  not 
be  penalized.  Tennessee  Valley 
Authority  (TVA),  which  as  a  Federal 
corporation  has  no  shareholders  to 
absorb  stranded  costs,  shares  this  view. 

(b)  Preliminary  Findings.  After  careful 
consideration  of  the  various  comments, 
we  believe  that  direct  assignment  of 
stranded  costs  to  the  departing 
wholesale  customer,  as  proposed  in  the 
initial  NOPR,  is  the  appropriate  method 
for  recovery  of  such  costs.  ^^^  This 
method  is  consistent  with  the  cost 


"•SCOOP  comments  at  38  (citing  Northern  Sutes 
Power  Company,  Opinion  No.  383.  64  FERC 
161.324  at  63,377  (1993)). 

'*'Trigen  Energy  Corporation  advocates  that 
Congress  impose  a  "sunset"  energy  tax  on  all 
electricity  used  in  order  to  pay  off  stranded  costs. 

'"*  Because  we  are  also  proposing  to  entertain 
requests  for  recovery  of  stranded  costs  attributable     ■ 
to  retail-tumed-wholesale  wheeling  customers,  or  to 
retail  wheeling  customers  in  certain  limited 
circumstances,  our  determinations  and  rationale 
regarding  direct  assignment  also  apply  to  those 
situations. 


causation  principle.^es  as  discussed  in 
greater  detail  below,  as  part  of  the 
evidentiary  demonstration  necessary  for 
stranded  cost  recovery  associated  with 
certain  departing  wholesale 
requirements  customers,27o  retail- 
tumed-wholesale  transmission 
customers,  or  unbundled  retail 
transmission  customers,  a  utility  must 
show  that  the  costs  are  not  more  than 
the  customer  would  have  contributed  to 
the  utility  had  the  customer  continued 
to  take  generation  service  from  that 
utility.  We  believe  it  only  appropriate 
that  the  departing  customer,  and  not  the 
remaining  customers  (or  shareholders), 
bear  its  fair  share  of  the  legitimate  and 
prudent  obligations  that  the  utihty 
undertook  on  that  customer's  behalf. 

The  Commission  recognizes  that  the 
direct  assigmnent  approach  for 
addressing  stranded  costs  for  the 
electric  industry  differs  from  the 
approach  eventually  taken  for  the 
natural  gas  industry.  In  Order  No.  636, 
which  involved  the  restructuring  of  the 
gas  industry,  the  Commission 
determined  that  it  was  appropriate  to 
spread  the  majority  of  the  remaining 
transition  costs  associated  with  take-or- 
pay  and  other  contracts  to  all  customers 
(existing  and  new)  using  the  interstate 
natural  gas  transportation  system.^^' 
However,  unlike  the  situation  facing  the 
electric  utility  industry  today,  by  the 
time  the  Commission  issued  Order  No. 
636,  changes  in  the  natural  gas  industry 
had  progressed  to  such  a  point  that  it 
was  not  possible  for  the  Commission  to 


"•Contrary  to  arguments  made  by  SCOOP,  the 
shifting  of  generation  costs  to  transmission  rates 
does  not  violate  Commission  policy.  The  Northern 
States  case  cited  by  SCOOP  deals  with  the 
Commission's  bright  line  functionalization  policy, 
pursuant  to  which  the  Commission,  largely  as  a 
matter  of  administrative  convenience,  has 
attempted  to  maintain  a  boundary  between 
generation  and  transmission  functions.  In  that  case. 
we  found  that  refunctionalization  is  not  per  se 
improper  or  contrary  to  Commission  policy,  and  we 
suggested  that  strict  application  of  the  traditional 
bright  line  approach  may  need  to  be  reexamined  in 
light  of  changes  taking  place  in  the  electric 
industry.  64  FERC  at  63,379.  Significantly,  we 
stated  that  the  "fundamental  theory  of  Commission 
ratemaking  is  that  costs  should  be  recovered  in  the 
rates  of  those  customers  who  utilize  the  facilities 
and  thus  cause  the  costs  to  be  incurred."  Id. 
(emphasis  in  original). 

This  is  exactly  what  we  propose  to  do  in  the 
Stranded  Cost  NOPR  and  the  Supplemental 
Stranded  Cost  NOPR.  The  customer  that  caused  the 
costs  to  be  incurred  and  stranded  will  continue  to 
pay  the  costs.  The  only  difference  is  that  in  some 
instances  the  customer  will  pay  the  costs  through 
an  adder  to  its  transmission  rate  instead  of  through 
a  generation  rate. 

"°I.e.,  departing  wholesale  requirements 
customers  under  contracts  entered  into  on  or  before 
July  11,  1994.  who  will  use  the  utility's 
transmission  system  to  reach  other  suppliers  and 
whose  contracts  do  not  explicitly  address  stranded 
costs. 

*"  Order  No.  636  at  30,457-62. 


use  a  strict  cost  causation  approach. 
Many  natural  gas  customers  had  already 
left  their  historical  pipeline  suppliers' 
systems.  Others  had  converted  from 
sales  and  transportation  customers  to 
transportation-only  customers.  Others 
were  in  a  transition  stage  having  had 
opportunities  to  lower  their  contract 
demands  or  otherwise  become  partial 
service  customers.  Significant  take-or- 
pay  and  other  costs  had  accumulated.  In 
contrast,  in  the  electric  area,  the 
Commission  (and  the  states)  will  be 
better  able  to  address  the  transition  cost 
issue  up  front,  and  to  address  stranded 
cost  recovery  before  customers  leave 
their  supphers'  systems.  This,  in  effect, 
will  prevent  the  accumulation  of 
unrecovered  costs  and  vdll  comport 
vdth  our  past  policy  of  assigning  costs 
to  customers  who  caused  the  costs  to  be 
incurred. 

In  addition,  allowing  direct 
assignment  of  stranded  costs  wall  ensure 
that  there  are  no  stranded  costs  left  to 
be  borne  by  the  remaining  customer 
base  or  by  the  shareholders.  This,  in 
turn,  will  ensure  that  the  financial 
health  of  the  industry  is  not  placed  in 
jeopardy.  If  some  customers  are 
permitted  to  leave  their  suppliers 
without  paying  for  costs  incurred  to 
serve  them,  this  may  cause  an  excessive 
burden  on  the  remaining  customers 
(such  as  residenUals)  who  cannot  leave 
and  therefore  may  have  to  bear  those 
costs.  Moreover,  the  prospect  or  lack 
thereof  for  recovering  such  costs  from 
ratepayers  could  erode  a  utility's  access 
to  capital  markets  or  significantly 
increase  the  utility's  cost  of  capital.  This 
higher  cost  of  capital  could  precipitate 
other  customers  leaving  the  system 
which,  in  turn,  could  cause  others  to 
leave.  Such  a  spiral  could  be  difficult  to 
stop  once  begun. 

The  alternatives  to  direct  assignment 
of  stranded  costs  are  to  do  nothing  or  to 
assess  stranded  costs  more  broadly 
through  some  type  of  general  surcharge 
on  all  customers.  As  discussed  above,  to 
do  nothing  would  mean  that  the 
Commission  would  have  to  reallocate 
stranded  costs  to  shareholders  or  to 
remaining  customers.  Those  customers 
that  caused  the  costs  to  be  stranded 
would  not  have  to  pay,  This  would 
violate  the  cost  causation  principle 
which  has  been  fimdamental  to  the 
Commission's  regulation  since  1935. 
The  other  alternative,  to  assess  costs 
more  broadly,  also  violates  this 
principle.  Moreover,  there  appears  to  be 
no  strong  countervailing  reason  to 
assess  costs  broadly  in  the  electric 
utility  industry. 

(4)  Recovery  of  Stranded  Costs 
Associated  With  New  Wholesale  Power 
Sales  Contracts.  The  NOPR  proposed 


that  public  utilities  and  transmitting 
utilities  would  not  be  permitted  to  seek 
extra-contractual  recovery  of  stranded 
costs  associated  with  "new"  contracts, 
i.e.,  contracts  executed  after  July  11, 
1994,  through  transmission  rates  for 
section  205  or  211  transmission 
services.  For  new  contracts,  the  NOPR 
proposed  that  stranded  cost  recovery 
would  be  allowed  only  if  expUcit 
stranded  cost  provisions  are  contained 
in  the  contract  accepted  by  the 
Commission. 2^2  yve  also  stated  our 
preliminary  view  that  it  is  not 
appropriate  in  this  new  regime  to 
impose  on  wholesale  requirements 
supphers  any  regulatory  obligation  to 
continue  to  serve  their  existing 
requirements  customers  beyond  the  end 
of  the  contract  term.  However,  we 
invited  comment  on  the  extent  to  which 
there  should  be  such  an  obligation.  We 
also  sought  comment  concerning 
whether  section  35.15  of  the 
Commission's  regulations,  concerning 
notice  of  termination,  should  be  deleted. 

(a)  Comments.  Some  of  the 
commenters  dispute  the  Commission's 
belief  that  there  should  not  be  a  future 
regulatory  obhgation  to  continue  to 
serve  wholesale  requirements  customers 
beyond  the  end  of  the  contract.  SCOOP 
argues  that  the  FPA  imposes  an 
obligation  on  a  public  utility  to  continue 
wholesale  service  beyond  the  term  of 
the  contract  when  such  service  is 
required  by  the  pubhc  interest,  and  that 
the  Commission  does  not  have  the 
power  to  abrogate  this  authority. 
Sunflower  Electric  Power  Corporation 
(Sunflower)  submits  that,  for  stability 
reasons,  a  utility's  obligation  to  serve 
requirements  customers  should  run 
beyond  the  end  of  the  contract  term. 

Some  commenters  (e.g.,  SCOOP. 
Sunflower,  Uhnois  Commission) 
generally  support  Commission  retention 
of  its  section  35.15  notice  of  termination 
filing  requirement,  arguing  that  such 
filing  requirement  is  reasonable  and/or 
necessary  to  ensure  that  any  termination 
in  service  is  not  contrary  to  the  public 
interest. 

Other  commenters  support  the 
Commission's  position  that  there  should 
not  be  a  future  regulatory  obligation  to 
continue  to  serve  wholesale 
requirements  customers  beyond  the  end 
of  the  contract  and  support  modification 
or  ehmination  of  section  35.15.  These 


^^  Under  the  proposed  regulations,  a  public 
utility  may  seek  recover)'  of  such  costs  in 
accordance  with  the  contract.  However,  if 
wholesale  stranded  costs  are  associated  with  a  new 
wholesale  requirements  contract  and  the  seller 
under  the  contract  is  a  transmitting  utility  but  not 
alio  a  public  utility,  the  transmitting  utility  may  not 
seek  an  order  from  the  Cominission  allowing 
recovery  of  such  costs.  See  Stranded  (3ost  NOPR  at 
32,882. 
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commenters  argue  that  if  contracts  are  to 
govern  future  requirements 
relationships  in  the  electric  industry, 
the  Commission  should  allow  the 
contracts  to  terminate  on  their  own 
terms,  without  the  need  for  a  filing  and 
Commission  approval.  New  England 
Power  Company  submits  that 
continuation  of  such  a  filing  ■• 

requirement  would  add  uncertainty  to 
the  parties'  mutually  agreed  upon 
termination  date  and.  in  turn,  promote 
inequitable  and  asymmetrical  risk/ 
benefit  allocations  and  ineffective 
resource  planning.  EEI  asks  the 
Commission  to  make  a  finding  that  it  is 
in  the  public  interest  to  end  the 
regulation  of  the  termination  of  bulk 
power  contracts.  EEI  suggests  that  the 
Commission  could  (1)  grant  a  blanket 
waiver  of  the  regulations  requiring 
notice  of  termination  for  new  contracts; 
(2)  amend  section  35.15  to  pre-grant 
waiver  of  notice  of  termination:  or  (3) 
amend  the  regulations  to  pre-grant 
waiver  of  notice  of  termination  in  all 
bulk  power  contracts  signed  after  the 
Commission  makes  its  public  interest 
finding  to  end  the  regulation  of  contract 
terminations. 

(b)  Preliminary  Findings.  The 
Commission  believes  that  future 
wholesale  contracts  should  explicitly 
address  the  mutual  obligations  of  the 
seller  and  buyer,  including  the  seller's 
obligation  to  continue  to  serve  the 
buyer,  if  any,  and  the  buyer's  obligation, 
if  any,  if  it  changes  suppliers.  Now  that 
utihties  have  been  placed  on  explicit 
notice  that  the  risk  of  losing  customers 
through  increased  wholesale 
competition  must  be  addressed  through 
contractual  means  only,  they  must 
address  stranded  cost  issues  when 
negotiating  new  contracts  or  be  held 
strictly  accountable  for  the  failure  to  do 
so.  Accordingly,  public  utilities  and 
transmitting  utilities  will  be  allowed 
stranded  cost  recovery  associated  with 
new  contracts  {executed  after  July  11. 
1994)  only  if  explicit  stranded  cost 
provisions  are  contained  in  the  contract. 
Recovery  of  wholesale  stranded  costs 
associated  with  any  new  requirements 
contract  (executed  after  July  11.  1994) 
will  not  be  allowed  unless  such 
recovery  is  provided  for  in  the  contract. 
Further,  to  ensure  that  the  rights  and 
obligations  of  sellers  and  buyers  are 
symmetrical  in  the  new  competitive  era. 
we  do  not  believe  that  it  is  appropriate 
to  impose  on  wholesale  requirements 
suppliers  a  regulatory  obligation  to 
continue  to  serve  their  existing 
requirements  customers  beyond  the  end 
of  the  contract  term.  A  requirements 
customer  thus  will  be  responsible  for 
planning  to  meet  its  power  needs 
beyond  the  end  of  the  contract  term.  In 


this  regard,  it  may  sign  a  new  contract 
with  its  existing  supplier,  or  it  may 
contract  with  new  suppliers  in 
conjunction  with  obtaining  transmission 
service  under  its  existing  supplier's 
open  access  transmission  tariff. 

We  believe  that  the  section  35.15 
filing  requirement  should  be  retained 
for  all  contracts  required  to  be  filed 
under  sections  205  and  206  of  the  FPA 
that  were  executed  prior  to  the  effective 
date  of  the  generic  tariffs  that  we 
discuss  herein.^^*  With  regard  to  any 
power  sale  contract  executed  on  or  after 
that  date.^^*  we  propose  to  no  longer 
require  prior  notice  of  termination 
pursuant  to  the  provisions  of  section 
35.15.  However,  for  administrative 
reasons,  we  will  require  written 
notification  of  the  termination  of  such 
contract  within  30  days  after  the  date 
termination  takes  place. 

(5)  Recovery  of  Stranded  Costs 
Associated  With  Existing  Wholesale 
Power  Sales  Contracts.  In  the  initial 
Stranded  Cost  NOPR  (and  again  in  this 
Supplemental  NOPR)  we  stated  that 
stranded  costs  are  a  transitional  problem 
and  that  neglecting  their  recovery  could 
delay  the  realization  of  fully 
competitive  bulk  power  markets.  We 
stated  that  it  is  thus  important  to  set  a 
date  beyond  which  the  Commission  will 
no  longer  permit  extra-contractual 
recovery  of  stranded  costs  that  result 
from  existing  requirements  contracts.  To 
that  end,  we  proposed  a  three-year 
transition  period  during  which  public 
utilities  must  attempt  and  non-public 
utilities  are  encouraged  to  attempt  to 
renegotiate  certain  existing  wholesale 
requirements  contracts  [i.e..  those  that 
do  not  explicitly  address  stranded  costs 
through  an  exit  fee  or  other  stranded 
cost  provision),  and  during  which  they 
may  seek  recovery  of  stranded  costs. 
However,  if  an  existing  wholesale 
requirements  contract  explicitly 
addresses  stranded  costs  through  an  exit 
fee  or  other  stranded  cost  provision,  the 
initial  NOPR  would  require  the  utility  to 
recover  such  costs  only  as  specified  in 
the  contract;  it  would  not  permit 
unilateral  filings  to  change  stranded  cost 
provisions  and  would  not  p>ermit  the 
utility  to  seek  recovery  through 
transmission  rates  of  stranded  costs 
associated  with  that  contract.  Under  the 
initial  NOPR.  existing  contracts  that 
prohibit  stranded  cost  recovery,  or 
explicitly  prohibit  renegotiation  of  an 
existing  stranded  cost  or  exit  fee 


provision,  or  that  prohibit  renegotiation 
until  after  the  three-year  period  has 
expired  would  not  be  subject  to  the 
obligation  to  renegotiate. ^^^ 

Wnere  an  existing  contract  does  not 
contain  a  stranded  cost  provision  and 
the  parties  to  the  contract  are  unable  to 
negotiate  a  stranded  cost  amendment, 
and  the  selling  utility  is  a  public  utility, 
the  initial  NOPR  proposed  to  permit  the 
public  utility  to  unilaterally  file  under 
section  205  or  206  of  the  FPA  prior  to 
the  end  of  the  three-year  period  a 
proposed  stranded  cost  provision  as  an 
amendment  to  the  existing  contract.  The 
NOPR  also  proposed  to  permit  the 
selling  public  or  transmitting  utility  to 
seek  to  recover  stranded  costs  through 
jurisdictional  transmission  rates  if,  prior 
to  the  end  of  the  three-year  transition 
period,  the  customer  under  the  existing 
wholesale  requirements  contract  gives 
notice  pursuant  to  the  contract  that  it 
will  no  longer  purchase  all  or  part  of  its 
requirements  from  the  selUng  utility, 
but  instead  will  purchase  unbundled 
section  205  or  section  211  transmission 
services  from  the  selling  utility  that  will 
begin  prior  to  the  end  of  the  three-year 
period. 

Under  the  initial  NOPR.  if  a  contract 
does  not  include  an  exit  fee  or  other 
explicit  stranded  cost  provision,  but 
does  contain  a  notice  provision,  the 
Commission  proposed  that  there  be  a 
rebuttable  presumption  that  the  selling 
utility  had  no  reasonable  expectation  of 
continuing  to  serve  the  customer 
beyond  the  period  provided  in  the 
notice  provision.  We  proposed  to  apply 
such  presumption  when  the  public 
utility  proposed  a  unilateral  amendment 
to  the  contract  to  change  the  notice 
provision  and/or  add  an  exit  fee 
provision,  or  if  the  public  utility  or 
transmitting  utility  sought  stranded  cost 
recovery  through  transmission  rates.^'* 

The  Commission  recognized  that 
some  utihties'  existing  contracts  may 
not  provide  for  unilateral  rate  changes. 
We  noted  that  although  under  the 
Mobile-Sierra  doctrine  ^^^  a  customer 
may  waive  its  right  to  challenge  the 
contract  and/or  the  utility  may  waive  its 
right  to  make  unilateral  rate  changes, 
the  parties  may  not  waive  the 
indefeasible  right  of  the  Commission  to 
alter  rates  that  are  contrary  to  the  public 
interest.  We  went  on  to  explain  why  we 
beheve  that  it  is  in  the  public  interest 
to  permit  public  utilities  with  Mobile- 
Sierra  contracts  a  limited  opportunity  to 


propose  contract  changes  unilaterally  to 
address  stranded  costs  if  their  contracts 
do  not  already  explicitly  do  so. 

In  the  NOPR.  the  Commission  invited 
cortiments  regarding,  among  other 
things,  whether  there  should  be  a 
transition  period  during  which  utilities 
may  renegotiate  existing  contracts,  the 
appropriate  length  for  such  a  transition 
period,  whether  utilities  or  customers 
with  contracts  that  do  not  provide  for 
unilateral  amendments  should  be  able 
to  make  unilateral  fiUngs  or  file 
complaints,  whether  the  Commission 
should  make  a  Mobile-Sierra  public 
interest  finding  based  on  company- 
specific  findings  instead  of  generic 
industry-wide  findings,  the  types  of 
contractual  provisions  that  might 
demonstrate  a  sufficient  meeting  of  the 
minds  between  the  parties  so  that 
requiring  renegotiation  would  be 
inappropriate,  whether  to  apply  the 
rules  regarding  existing  contracts  only 
to  contracts  between  unaffiliated 
entities,  and  whether  the  rebuttable 
presumption  should  also  be  applied  to 
any  contract  entered  into  after  the  date 
of  enactment  of  the  Energy  Policy  Act. 
even  though  the  contract  does  not 
contain  an  exit  fee  or  other  explicit 
stranded  cost  provision  or  a  notice 
provision. 

(a)  Comments,  (i)  Contract 
Renegotiation.  Investor-owned  utilities, 
EEI,  and  the  majority  of  state 
commissions  generally  favor 
renegotiation  of  requirements 
contracts.2^*  These  commenters  argue 
that  the  transition  to  a  competitive 
market  should  not  preclude  utilities 
fi^om  recovering  costs  prudently 
incurred  to  serve  customers  who  may 
wish  to  leave  the  system  that  was 
planned  and  built  to  serve  the 
customers'  needs. 

Commenters  representing 
cooperatives,  municipal,  industrial 
customers,  and  independent  power 
producers  generally  oppose 
renegotiation.  These  commenters 
suggest  that  the  framework  established 
in  the  NOPR,  requiring  good  faith 
renegotiation  of  contracts  and 
permitting  the  unilateral  filing  of 
revised  contracts  to  provide  for  recovery 
of  stranded  costs  (where  renegotiation 
fails),  will  result  in  a  violation  of  the 
Mobile-Sierra  doctrine.  Numerous 
commenters  argue  that  contracts  should 
stand  on  their  own,  and  that  there  is  no 
factual  record  upon  which  the 
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i^'We  also  propose  lo  retain  the  Mction  35.15 
filing  requirement  for  any  unexecuted  contracts  that 
were  filed  prior  to  the  effective  date  of  the  generic 
tariffs  proposed  herein. 

^'We  request  comments  on  whether  this 
proposal  should  also  be  applied  lo  transmission 
contracts. 


'^The  parties,  of  course,  could  always 
voluntarily  renegotiate  the  contract. 

"•Stranded  Cost  NOPR  at  32.861:  32.869-70. 

'"See  United  Gas  Pipeline  Company  v.  Mobile 
Cat  Service  Corporation,  350  U.S.  332  (1956):  FPC 
V.  Sierra  Pacific  Power  Company.  350  U.S.  348 
(1956). 


""Notable  exceptions  to  this  general  observation 
include  Southern  California  Edison  Company, 
which  opposes  renegotiation  of  Mobile-Sierra 
contracts,  and  the  Pennsylvania  Public  Utility 
Commission  (Pennsylvania  Commission)  and  the 
Vermont  Department,  which  favor  upholding  the 
sanctity  of  contracts. 


Commission  can  make  a  generic  public 
interest  finding,  as  required  by  Mobile- 
Sierra,  that  contracts  should  be 
modified.  These  commenters  maintain 
that  "assumed"  threats  to  the  financial 
stability  of  the  industry  do  not  meet  the 
extremely  heavy  Mobile-Sierra  burden 
of  proof  that  is  required  to  release  a 
public  utility  from  a  contract.  They 
argue  that  it  is  not  the  Commission's 
place  to  relieve  utilities  of  improvident 
bargains.  Many  customer  group 
commenters  argue  that  requiring 
contract  renegotiation  improperly  shifts 
the  burden  of  proof  from  the  utility  to 
the  customer.  These  commenters  further 
argue  that  permitting  contract 
renegotiation  implies  that  customers 
should  pay  for  a  utility's  failure  to 
protect  itself  from  business  risk. 

Some  commenters.  such  as  American 
Forest,  argue  that  the  NOPR  would,  in 
essence,  revmte  the  law  of  contracts. 
These  commenters  state  that  there  is  no 
legal  (or  logical)  basis  for  the  NOPR's 
suggestion  that  wholesale  customers 
writh  existing  contracts  containing  valid 
notice  of  termination  provisions  can  be 
forced  to  renegotiate  such  contracts  to 
allow  stranded  cost  recovery.  Many  of 
these  commenters  cite  Boston  Edison 
Company  ^^9  and  Arizona  Public 
Service  Company  ^w)  for  the  proposition 
that  notice  provisions  have  been 
allowed  and  enforced.  Memy 
commenters  contend  that  contract 
renegotiation  is  unfair  because  the 
policy  would  make  the  terms  of  existing 
contracts  binding  on  only  one  peirty, 
while  letting  the  other  party  unilaterally 
revise  contract  terms. 

Some  commenters,  including  the 
Electric  Generation  Association  and  the 
Iowa  Utilities  Board,  generally  oppose 
renegotiation,  but  would  allow  it  in 
certain  situations.  They  state  that  a 
utility's  right  to  recover  stranded  costs 
should  depend  on  the  terms  for  which 
the  parties  have  bargained.  However, 
they  recognize  that  there  may  be 
situations  in  which  the  parties'  intent  is' 
not  clearly  defined.  Accordingly,  these 
commenters  support  renegotiation  to 
supply  missing  terms  to  an  ambiguous 
contract.  Some  commenters  such  as  the 
Iowa  Utihties  Board  maintain  that 
companies  should  always  be  free  to 
renegotiate  contracts;  however,  they 
oppose  allowing  utilities  to  make 
unilateral  filings  to  amend  contracts  that 
do  not  provide  for  unilateral  * 

amendment. 

With  regard  to  whether  the 
renegotiation  proposal  should  apply 
only  to  contracts  between  unaffiliated 
entities,  some  commenters  (e.g., 


^''Se  FPC  3414  (1976). 

»"  18  FERC  161.197  (1982). 


Wisconsin  Power,  Sunflower)  support 
the  apphcation  of  the  renegotiation 
pohcy  to  both  affiliated  and  non- 
affiUated  entities  alike.  However,  other 
commenters  (e.g.,  the  Ohio  Office  of  the 
Consumers'  Counsel)  recommend  that 
the  Commission  not  apply  the  proposed 
renegotiation  rule  to  affiUated  entities. 
They  note  that  due  to  the  mutual 
interest  of  affiliates,  negotiations 
between  them  may  not  be  arm's-length. 
These  commenters  urge  the  Commission 
to  review  all  stranded  investment 
agreements  between  affiliates  to  prevent 
cross-subsidization  and  to  prevent 
interference  with  competition. 

(ii)  Three- Year  Transition  Period. 
With  regard  to  the  proposed  transition 
period,  although  some  commenters 
argue  against  permitting  contract 
renegotiation,  commenters  generally 
raise  no  serious  objections  to  three  years 
as  the  period  for  contract  negotiation. 
However,  several  commenters  suggest 
that  it  is  undesirable  and  unnecessary  to 
delay  the  movement  to  competition  for 
three  years  while  contract  renegotiations 
take  place.  For  example,  the 
Competitive  Working  Group  argues  that 
there  is  no  assurance  that  stranded  cost 
recovery  will  be  resolved  during  the 
three-year  period  proposed  in  the  initial 
notice.  It  suggests  that  the  Commission 
could  shorten  the  transition  to 
competition  while  still  providing  for 
recovery  of  stranded  costs  by  requiring 
that  eligibility  for  recovery  be 
conditioned  on  utilities  agreeing  to:  (1) 
Grant  wholesale  customers  the  right  to 
reduce  or  terminate  purchase 
obligations  under  preexisting  contracts 
and  to  convert  to  transmission-only 
service;  (2)  file  comparable  open-access 
transmission  tariffs;  and  (3)  mitigate  the 
level  of  stranded  assets  by  either 
divestiture  or  auction.  The  Competitive 
Working  Group  claims  that  these 
measures  would  ensure  the  move  to 
competitive  wholesale  power  markets. 

DOE,  Industrial  Consumers,  Enron 
and  CLF  also  suggest  linking  the 
recovery  of  stranded  costs  to  utility 
actions  that  will  further  wholesale 
competition.  These  commenters  suggest 
linking  the  recovery  of  stranded  costs  to 
the  filing  of  an  open  access  transmission 
tarifi'or  membership  in  an  RTG.  CLF 
notes  that  environmental  as  well  as 
economic  benefits  may  be  achieved  by 
linking  the  recovery  of  stranded  costs  to 
the  retirement  of  environmentally 
unsuitable  electric  generating  plants  or 
initiatives  that  encourage  the 
development  and  deployment  of 
renewable  and  clean  energy 
technologies. 

Detroit  Edison  Company  (Detroit 
Edison)  suggests  that  the  renegotiation 
period  be  the  greater  of  (1)  three  years. 
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(2)  the  term  of  any  existing  contract,  or 

(3)  the  period  of  any  moratorium  on 
changes  in  rates  established  in  existing 
settlement  agreements.  According  to 
Detroit  Edison,  adoption  of  this 
provision  would  allow  utilities  that 
already  have  established  long-term 
contracts  or  that  have  agreed  to  a 
moratorium  on  rate  changes  to  honor 
previously  negotiated  agreements. 

(b)  Preliminary  Findings.  We  reaffirm 
our  proposal  to  permit  the  recovery  of 
legitimate  and  verifiable  stranded  costs 
for  a  limited  set  of  existing  wholesale 
contracts,  namely,  contracts  executed  on 
or  before  July  11.  1994  that  do  not 
already  contain  exit  fees  or  other 
expUcit  stranded  cost  provisions.  We 
further  reaffirm  our  desire  that  utilities 
and  their  customers  attempt  to 
renegotiate  such  contracts  promptly  to 
specify  the  rights  and  obligations  of  the 
parties.  To  that  end.  we  encourage  the 
parties  to  existing  contracts  that  do  not 
address  stranded  costs  to  reach  a 
mutually  agreeable  resolution.  If  the 
parties  negotiate  such  a  provision  and 
the  seller  is  a  pubUc  utility,  the  utility 
must  file  the  provision  with  the 
Commission  as  an  amendment  to  the 
existing  requirements  contract.  Of 
course,  in  some  cases,  the  parties  may 
disagree  in  good  faith  about  whether  the 
utility's  expectations  that  the  customer 
would  continue  taking  service  were 
reasonable.  If  so.  negotiations  may  prove 
unsuccessful. 

In  place  of  the  three-year  transition 
period  proposed  in  the  initial  NOPR.  we 
propose  that,  if  an  existing  requirements 
contract  does  not  contain  an  exit  fee  or 
other  explicit  stranded  cost  provision 
and  is  not  mutually  renegotiated  to  add 
such  a  provision:  (1)  A  public  utility  or 
its  customer  may.  at  any  time  prior  to 
the  expiration  of  the  contract,  file  a 
proposed  stranded  cost  amendment  to 
the  contract  under  section  205  or  206; 
or  (2)  a  public  utility  or  transmitting 
utility  may.  at  any  time  prior  to  the 
expiration  of  the  contract,  file  a 
proposal  to  recover,  through  its 
transmission  rates  for  a  customer  that 
uses  the  utility's  transmission  system  to 
reach  another  generation  supplier, 
stranded  costs  associated  with  any  such 
existing  contract.  However,  for  a  utility 
to  be  eligible  for  recovery  of  stranded 
costs,  it  must  meet  the  evidentiary  and 
procedural  criteria  discussed  infra. 

Consistent  with  the  initial  NOPR.  if 
an  existing  contract  includes  an  explicit 
provision  for  payment  of  stranded  costs 
or  an  exit  fee.  we  will  assume  that  the 
parties  intended  the  contract  to  cover 
the  contingency  of  the  buyer  leaving  the 
system.  As  proposed  in  the  initial 
Stranded  Cost  NOPR  and  reaffirmed 
here,  we  will  reject  a  stranded  cost 


amendment  to  an  existing  contract  that 
already  contains  an  exit  fee  or  stranded 
cost  provision,  unless  the  contract 
permits  renegotiation  of  the  existing 
stranded  cost  provision  or  the  parties  to 
the  contract  mutually  agree  to 
renegotiate  the  contract. 

However,  if  a  contract  does  not 
contain  an  exit  fee  or  other  expUcit 
stranded  cost  provision,  and  the 
contract  permits  the  seller  and/or  buyer 
to  seek  an  amendment  to  the  contract, 
the  authorized  party  may  seek  an 
amendment  to  add  a  stranded  cost 
provision.  In  addition,  even  if  the 
contract  contains  an  explicit  Mobile- 
Sierra  provision,  the  Commission 
reaffirms  its  preliminary  determination 
that  it  is  in  the  public  interest  to  permit 
public  utilities  to  seek  unilateral 
amendments  to  add  stranded  cost 
provisions  if  the  contracts  do  not 
already  contain  exit  fees  or  other 
explicit  stranded  cost  provisions.  If  a 
utility  demonstrates  that  it  has  met  the 
standards  for  recovery  outlined  in  this 
Supplemental  NOPR.  we  believe  that  its 
recovery  of  stranded  costs  will  be  in  the 
public  interest. 

If  neither  of  the  parties  to  such  a 
contract  seeks  and  obtains  acceptance  or 
approval  of  an  explicit  stranded  cost 
amendment,  the  Commission  proposes 
to  permit  the  public  utility  to  seek 
recovery  of  stranded  costs  through  its 
wholesale  transmission  rates.  We  also 
propose  to  establish  procedures  to 
provide  an  existing  wholesale 
requirements  customer  who  is 
contemplating  switching  suppliers,  and 
using  its  existing  supplier's 
transmission  system  in  order  to  reach  a 
new  supplier,  advance  notice  of  how  the 
utility  would  propose  to  calculate  costs 
that  the  utility  claims  would  be 
stranded  by  the  customer's  departure. 
We  believe  that  the  following 
procedures  would  enable  such  a 
customer  to  make  an  informed  decision 
whether  or  not  to  switch  suppliers: 

(1)  A  customer  may,  at  any  time  prior 
to  the  termination  date  specified  in  its 
existing  wholesale  requirements  ,^ 

contract,  request  the  public  utility  to 
either:  (i)  Calculate  the  customer's 
maximum  possible  stranded  cost 
exposure  without  mitigation,  as  of  the 
date  set  forth  in  the  customer's  request; 
or  (ii)  provide  the  formula  that  the 
utility  would  use  to  calculate  the 
customer's  maximum  possible  stranded 
cost  exposure  without  mitigation,  to 
enable  the  customer  to  assess  whether  to 
contract  for  new  generation  service  from 
another  supplier.  The  customer  should 
specify  in  its  request,  to  the  extent 
possible,  pursuant  to  its  rights  under  the 
power  sales  agreement  with  the  seller, 
the  date  on  which  the  customer  would 


substitute  alternative  generation  for  the 
requirements  purchase  and  the  amount 
of  the  substitution.  Any  remaining 
requirements  purchased  from  the 
existing  supplier  after  this  date  should 
be  clearly  indicated.  The  customer  may 
seek  further  information  on  how  the 
stranded  cost  charge  would  vary  as  a 
result  of  choosing  different  dates  or 
different  amounts  of  substitute 
purchases.  The  customer  also  should 
indicate  its  preferred  payment 
method(s)  (e.g..  a  monthly  or  aimual 
adder  to  its  transmission  rate  or  an  up- 
front lump-sum  payment). 

(2)  The  utility  shall,  within  thirty 
days  of  receipt  of  the  request,  or  other 
mutually  agreed  upon  period,  provide 
the  customer:  (i)  The  customer's 
maximum  possible  stranded  cost 
exposure  without  mitigation;  or  (ii)  the 
formula  that  the  utility  would  use  to 
calculate  the  customer's  maximum 
possible  stranded  cost  exposure  without 
mitigation.  The  utility's  response  should 
indicate  the  period  over  which  the 
utility  proposes  to  charge  the  departing 
customer.  There  should  be  appropriate 
support  for  each  element  in  the 
calculation  or  formula  to  enable  the 
customer  to  understand  the  basis  for  the 
element.  The  utiHty  should  provide  a 
detailed  rationale  for  its  proposal  as  to 
how  long  the  utility  reasonably 
expected  to  keep  the  customer.  The 
utility  also  should  address  how  it 
intends  to  mitigate  stranded  costs. 

(3)  If  the  customer  believes  that  the 
utility  has  failed  to  establish  that  it  had 
a  reasonable  expectation  of  continuing 
to  serve  the  customer  beyond  the 
contract  term  or  that  the  proposed 
maximum  stranded  cost  charge  without 
mitigation  (or  formula)  is  unreasonable, 
it  will  have  thirty  days  in  which  to 
respond  to  the  utility  explaining  why  it 
disagrees  with  the  charge.  The  parties 
should  then  attempt  to  reach  a 
mutually-agreeable  charge  for  stranded 
costs  within  a  reasonable  period. 

(4)  If  the  parties  are  unaole  to  resolve 
the  matter  pursuant  to  the  procedures 

'  specified  in  (l)-(3)  above,  the  customer 
may  either:  (a)  File  a  complaint  with  the 
Commission  under  section  206  of  the 
FPA  to  seek  a  Commission 
determination  whether  the  utility  has 
met  the  reasonable  expectation  standard 
and.  if  so.  whether  the  proposed 
maximum  stranded  cost  charge  (or 
formula)  satisfies  the  other  evidentiary 
standards  set  forth  in  this  rule;  2*'  or  (b) 
wait  until  the  proposed  stranded  cost 
charge  is  filed  under  section  205  of  the 


»'  If  a  complaint  is  filed,  neither  the  customer 
nor  the  utility  could  raise  issues  not  identified  in 
their  earlier  discussions.  The  burden  of  proof  would 
be  on  the  utility  to  satisfy  the  evidentiary  standards 
related  to  stranded  cost  recovery. 


FPA.  and  contest  it  at  that  time.282  in 
either  case,  i.e.,  a  section  205  or  206 
proceeding,  the  utility  would  only  be 
able  to  seek  stranded  cost  recovery 
according  to  the  formula  and  other 
terms  identified  in  its  earlier 
discussions  with  the  customer. 

The  above-described  procedure  would 
provide  a  customer  an  opportunity  to 
know  its  maximum  possible  exposure  as 
far  in  advance  of  its  decision  to  change 
suppliers  as  the  customer,  chooses  [i.e., 
the  customer  can  file  its  request  for  a 
stranded  cost  computation  at  any  time). 
If  the  customer  decides  to  contest  the 
proposed  stranded  cost  charge,  in  either 
a  section  206  or  205  proceeding,  it  will 
know  its  exact  exposure  once  the 
Commission  has  completed  its  review  of 
the  proposed  charge.  This  procedure 
attempts  to  address  the  Cajun  court's 
concern  that  exposure  to  an  unknown 
stranded  cost  fee  will  discourage 
customers  from  looking  at  other 
suppliers.  At  the  same  time,  this 
procedure  will  permit  recovery  of 
legitimate  stranded  costs  as  set  forth 
herein. 

We  strongly  encourage  utilities  and 
their  existing  customers  to  attempt  to 
resolve  stranded  cost  issues  through  a 
mutually-agreeable  exit  fee  or  other 
stranded  cost  amendment  to  existing 
contracts  that  do  not  address  stranded 
cost  recovery. 

We  invite  comments  on  our  proposal 
to  drop  the  three-year  negotiation 
requirement  originally  proposed  in  the 
Stranded  Cost  NOPR,  and  instead  to 
permit  amendments  to  certain  existing 
requirements  contracts  at  any  time  prior 
to  the  expiration  of  the  contracts,  or  to 
permit  utilities  to  seek  recovery  through 
a  departing  customer's  transmission 
rates  at  any  time  prior  to  the  expiration 
of  the  power  sales  contracts.  We  also 
invite  comments  on  our  proposal  to 
establish  a  procedure  whereby  a 
wholesale  requirements  customer  with 
an  existing  contract  that  does  not 
explicitly  address  stranded  costs  can 
obtain  its  maximum  stranded  cost 
exposure  without  mitigation  from  the 
utility  and  can  seek  Commission  review 
of  the  utility's  reasonable  expectation 
claim  and  the  utility's  proposed 
stranded  cost  charge  or  formula. 

(6)  Filing  Requirements  for  Wholesale 
Stranded  Cost  Recovery.  The 
Commission  proposes  to  amend  Part  35. 
Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations  to  estabhsh  filing 
requirements  for  public  utilities  (as 
defined  in  FPA  section  201(e))  and 
transmitting  utilities  (as  defined  in  FPA 


"^  As  discussed  in  section  III.F.l.c(lO)  infro. 
retail  customers  contemplating  becoming  wholesale 
customers  may  use  the  same  procedures. 


section  3(23))  that  seek  stranded  cost 
recovery.  We  reaffirm  our  view  that  the 
only  circumstance  in  which 
transmitting  utilities  that  are  not  also 
public  utilities  may  seek  stranded  cost 
recovery  from  this  Commission  is 
through  customer-specific  surcharges  to 
rates  for  transmission  services  under 
FPA  sections  211  and  212.  and  that 
those  surcharges  may  only  apply  to 
costs  associated  with  existing  contracts. 

The  proposed  regulations  define 
"wholesale  stranded  cost"  as  "any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  public  utility  or  a 
transmitting  utility  to  provide  service  to: 
(i)  a  wholesale  requirements  customer 
that  subsequently  becomes,  in  whole  or 
in  part,  an  unbundled  wholesale 
transmission  services  customer  of  such 
public  utility  or  transmitting  utiHty,  or 
(ii)  a  retail  customer,  or  a  newly  created 
wholesale  power  sales  customer,  that 
subsequently  becomes,  in  whole  or  in 
part,  an  unbundled  wholesale 
transmission  services  customer  of  such 
public  utility  or  transmitting  utility." 

We  seek  comment  on  whether  the 
proposed  definition  of  "wholesale 
stranded  cost"  should  encompass  the 
situation  where  a  wholesale 
requirements  customer  ceases  to 
purchase  power  from  the  utility  that  had 
been  making  wholesale  requirements 
sales  to  such  customer,  and  the 
customer  does  not  thereafter  become  an 
unbundled  transmission  services 
customer  of  that  utility.  This  situation 
might  occur,  for  example,  in  a  situation 
where  the  former  requirements 
customer  was  in  a  non-contiguous 
service  area  and  does  not  need 
unbundled  transmission  service  fitjm 
the  former  seller  in  order  to  purchase 
power  from  a  replacement  suppher. 

Consistent  with  the  initial  Stranded 
Cost  NOPR.  the  proposed  regulations 
would  permit  a  public  utiUty  or 
transmitting  utility  to  seek  recovery  of 
wholesale  stranded  costs  as  follows. 
First,  for  stranded  costs  associated  with 
new  wholesale  requirements  contracts 
[i.e.,  any  wholesale  requirements 
contract  executed  after  July  11, 1994). 
the  proposed  regulations  would  allow 
recovery  of  stranded  costs  only  if  the 
contract  explicitly  provides  for  recovery 
of  stranded  costs. 

Second,  for  existing  wholesale 
requirements  contracts  [i.e.,  any 
wholesale  requirements  contract 
executed  on  or  before  July  11.  1994).  the 
proposed  regulations  would  specify  that 
a  utility  may  not  recover  stranded  costs 
associated  with  such  contract  if 
recovery  is  explicitly  prohibited  by  the 
contract  (including  associated 
settlements)  or  by  any  power  sales  or 


transmission  tariff  on  file  with  the 
Commission. 

Third,  for  existing  wholesale 
requirements  contracts  that  do  not 
address  stranded  costs  through  exit  fee 
or  other  explicit  stranded  cost 
provisions,  the  proposed  rule  would 
allow  a  pubhc  utility  to  seek  recovery  of 
stranded  costs  only  as  follows:  (1)  if  the 
parties  to  the  existing  contract 
renegotiate  the  contract  in  accordance 
writh  this  rule  and  file  a  mutually 
agreeable  amendment  dealing  with 
stranded  costs,  and  the  Commission 
accepts  or  approves  the  amendment;  (2) 
if  either  or  both  parties  seeks  an 
amendment  to  the  existing  contract 
under  sections  205  or  206  of  the  FPA, 
prior  to  the  date  the  contract  expires, 
and  the  Commission  accepts  or 
approves  an  amendment  permitting 
stranded  cost  recovery;  or  (3)  if  the 
public  utility  files  a  request,  prior  to  the 
date  the  contract  expires,  to  recover 
stranded  costs  through  an  adder  to  a 
departing  customer's  transmission  rates 
under  FPA  sections  205-206,  or  211- 
212. 

Fourth,  if  the  selling  utility  under  an 
existing  wholesale  requirements 
contract  is  a  transmitting  utility  but  not 
also  a  public  utihty.  and  the  contract 
does  not  address  stranded  costs  through 
an  explicit  exit  fee  or  other  stranded 
cost  provision,  the  transmitting  utility 
may  seek  to  recover  stranded  costs 
through  an  adder  to  a  departing 
customer's  transmission  rates  under 
FPA  sections  211-212.  Such  utility  may 
not  seek  recovery  of  stranded  costs 
through  a  section  211-212  transmission 
rate  if  the  existing  contract  does  contain 
an  explicit  exit  fee  or  other  stranded 
cost  provision. 

Fifth,  for  a  retail-tumed-wholesale 
customer,  the  proposed  rule  would 
allow  a  pubUc  utility  or  transmitting 
utility  to  file  a  request  to  recover 
stranded  costs  fi^m  the  newly  created 
wholesale  customer  through  an  adder  to 
that  customer's  transmission  rate. 

Sixth,  for  customers  who  obtain  retail 
wheeling,  a  public  utility  or 
transmitting  utility  may  seek  recovery 
through  transmission  rates  only  if  the 
state  regulatory  authority  has  no 
authority  under  state  law  at  the  time 
retail  wheeling  is  required  to  address 
stranded  costs. 

(7)  Evidentiary  Demonstration 
Necessary — Reasonable  Expectation 
Standard'— In  the  Stranded  Cost  NOPR, 
we  proposed,  as  part  of  the  evidentiary 
demonstration  that  a  public  utility  or 
transmitting  utility  must  make  to 
recover  stranded  costs  in  wholesale 
transmission  rates,  or  through  a 
unilateral  amendment  to  the  power 
sales  contract,  that  the  utility  must  show 
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that  it  incurred  costs  based  on  a 
reasonable  expectation  when  the  costs 
were  incurred  that  the  applicable 
contract  would  be  extended. ^*^  We 
indicated  that,  in  these  situations,  the 
question  of  whether  a  utility  had  a 
reasonable  expectation  of  continuing  to 
serve  a  customer  is  a  factual  matter  that 
will  depend  on  the  evidence  produced 
in  each  case.  We  further  proposed  that 
a  notice  provision  in  a  contract  would 
create  a  rebuttable  presumption  that  the 
utility  had  no  reasonable  expectation  of 
serving  the  customer  beyond  the  period 
provided  for  in  the  notice  provision.  We 
invited  comments  with  regard  to  these 
proposals  and  also  asked  whether  we 
should  adopt  a  minimum  notice  period 
that  would  create  a  presumption  that 
the  utility  had  no  reasonable 
expectation  of  continuing  to  provide 
service  beyond  such  period  (e.g.,  a  five- 
year  notice  period).^"* 

(a)  Comments.  Commenters  express  a 
variety  of  views  on  the  reasonable 
expectation  standard  for  extra- 
contractual  cost  recovery.  Some 
commenters  {e.g.,  the  Transmission 
Access  Policy  Study  Groupl  do  not 
believe  there  is  a  legal  basis  to  permit 
the  claimed  expectation  of  indeRnite 
renewal  of  a  contract  to  override  a 
customer's  express  contractual 
termination  rights.  These  commenters 
argue  that  there  has  never  been  any 
assurance  that  utilities  will  be  allowed 
to  recover  all  of  their  costs,  no  matter 
how  incurred.  These  commenters  assert 
that  utilities  have  been  on  notice  for 
years  that  customers  may  try  to  exercise 
their  contractual  right  to  terminate 
service  when  their  contracts  end,  and 
that  utilities  would  not  be  entitled  to 
any  contract  extensions  or  other  relief. 
These  commenters  state  that  the 
reasonable  expectation  test  is  an 
inadequate  basis  for  denying  customers 
their  contractual  termination  rights. 

Other  commenters  [e.g.. 
Environmental  Action)  state  that  if 
reasonable  expectations  (as  opposed  to 
contract  language)  are  relevant,  one 
must  determine  both  the  utility's  and 
the  customer's  reasonable  expectations. 
These  commenters  support  the  concept 
of  contract  symmetry:  if  there  is  no 
obligation  to  serve  beyond  the  contract 
term,  imposing  an  obligation  to  pay 
beyond  the  contract  term  is 
asymmetrical. 

With  regard  to  the  Commission's 
proposal  that  a  notice  provision  in  an 
existing  contract  creates  a  rebuttable 
presumption  that  there  is  no  reasonable 
expectation  that  the  contract  will  be 
renewed,  many  investor-owned  utility 
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commenters,  as  well  as  the  Florida 
Commission  and  the  Texas  Commission, 
question  whether  a  notice  provision 
constitutes  sufficient  grounds  for  such 
an  assumption.  Because  of  the 
obligation  to  serve  and  the  long  lead 
time  needed  to  construct  new  base- load 
generating  units,  they  argue  that  a  utility 
could  have  been  found  to  be  imprudent 
if  it  did  not  plan  for  and  build  sufficient 
generating  capacity  to  meet  its  service 
obligations.  These  commenters  maintain 
that  it  would  have  been  unreasonable 
for  a  utility  to  assume  that  a  customer 
that  is  served  under  a  contract  with  a 
notice  provision  that  has  been 
repwatedly  renewed  would  not  again 
renew  the  contract.  These  commenters 
maintain  that  a  notice  provision  is  not 
sufficient  to  demonstrate  a  "meeting  of 
the  minds"  on  this  issue. 

TVA  states  that  the  notice  provisions 
in  its  contracts  in  no  way  lessen  its 
intention  to  serve  its  customers.  TVA 
states  that  its  legislative  provisions, 
plaiming  process,  and  history  all 
support  the  assumption  that  it  will 
continue  serving  its  wholesale 
customers  indefinitely. 

Certain  customer  groups,  such  as  the 
TDU  Customers  and  the  Wisconsin 
Wholesale  Customers  (Wisconsin 
Customers),  believe  that  the 
Commission  should  make  the  rebuttable 
presumption  stronger,  i.e.,  that  contracts 
with  notice  provisions  should 
absolutely  preclude  stranded  cost 
recovery.  Wisconsin  Customers  state 
that  there  should  be  no  opportunity  for 
renegotiation  to  include  stranded  cost 
provisions  in  contracts  with  reasonable 
notice  provisions. 

(b)  Preliminary  Findings.  We  believe 
we  should  retain  a  reasonable 
expectation  standard  as  part  of  the 
evidentiary  demonstration  that  a  public 
utility  or  transmitting  utility  must  make. 
Whether  a  utility  had  a  reasonable 
expectation  of  continuing  to  serve  a 
customer,  and  for  how  long,  will  be 
determined  on  a  case-by-case  basis. 
Depending  on  all  of  the  facts  and 
circumstances,  a  reasonable  expectation 
that  a  contract  would  be  extended  could 
be  established,  for  example,  by:  (1) 
Whether  the  customer  had  access  to 
alternative  suppliers;  (2)  a  showing  that 
the  parties'  actual  conduct  or  course  of 
dealing  has  been  to  renew  the  contract 
upon  its  scheduled  expiration;  (3) 
evidence  that  a  utility  has  recovered 
construction-work-in-progress  (for 
projects  that  would  enter  service  after 
the  scheduled  contract  expiration)  from 
a  particular  customer  without  the 
customer's  objection;  or  (4) 
communications  between  supplier  and 
customer  concerning  system  planning, 
such  as  an  indication  by  a  buyer  that  the 


seller  should  continue  to  include  the 
buyer's  load  in  the  seller's  resource 
planning  beyond  the  contract  term.  2"* 

In  admtion,  as  proposed  in  the  initial 
NOPR,  we  believe  that  the  existence  of 
a  notice  provision  in  a  contract  should 
create  a  rebuttable  presumption  that  the 
utility  had  no  reasonable  expectation  of 
serving  the  customer  beyond  the  period 
provided  for  in  the  notice  provision.  Of 
course,  evidence  that  a  contract  with  a 
notice  provision  has  been  repeatedly 
renewed  (the  scenario  described  by 
commenters  opposing  the  creation  of  a 
rebuttable  presumption)  may. 
depending  on  the  particular  case,  be 
sufficient  to  rebut  the  presumption  that 
the  utility  had  no  reasonable 
expectation  of  contract  renewal. 

Further,  we  will  not  adopt  a 
minimum  notice  period  for  purposes  of 
applying  the  reasonable  expectation 
rebuttable  presumption.  We  believe  that 
whether  a  utility  had  a  reasonable 
expectation  of  continuing  to  serve  a 
customer,  and  for  how  long,  including 
whether  there  is  sufficient  evidence  to 
rebut  the  presumption  that  no  such 
expectation  existed  beyond  the  notice 
provision  in  the  contract,  will  depend 
on  the  facts  of  each  case.  In  these 
circumstances,  we  do  not  believe  that  a 
generic  minimum  notice  period  would 
be  appropriate. 

In  addition,  a  contract  that  is 
extended  or  renegotiated  for  an  effective 
date  after  July  11,  1994  becomes  a  new 
contract  for  which  stranded  cost 
recovery  will  be  allowed  only  if 
explicitly  provided  for  in  the  contract. 

We  seek  further  comment  on  the 
following  specific  aspect  of  the 
reasonable  expectation  standard:  Should 
the  reasonable  expectation  standard 
apply  in  a  case  where  a  utility  has  been 
making  wholesale  requirements  sales  to 
a  customer  in  a  non-contiguous  service 
territory  and  where,  in  order  to  make 
such  a  sale  possible,  transmission 
service  has  been  rendered  by  an 
intervening  utility  or  utilities?  Should 
the  Commission  take  this  as  conclusive 
evidence  that  the  customer  had  a  choice 
of  wholesale  suppliers  and,  therefore, 
that  the  seller  had  no  reasonable 
expectation  that  the  contract  would  be 
extended?  In  the  alternative,  should  the 
Conmiission  choose  to  provide  the  seller 
with  an  opportunity  to  prove  that  it  had 
a  reasonable  expectation,  what  weight 
should  be  given  to  the  fact  that 
transmission  service  was  rendered  by 
the  intervening  utility  or  utilities? 
Finally,  in  the  event  that  the  seller 
establishes  that  it  had  a  reasonable 
expectation,  and  the  former  wholesale 
customer  does  not  take  unbundled 


transmission  service  from  the  former 
seller,  what  means  ought  to  be  available 
for  the  collection  of  stranded  costs? 

(8)  Identification  of  Recoverable 
Wholesale  Stranded  Costs.  The 
Stranded  Cost  NOPR  proposed,  as  part 
of  the  evidentiary  demonstration 
necessary  for  wholesale  stranded  cost 
recovery,  that  a  utility  show  that  the 
stranded  costs  it  incurred  are  not  more 
than  the  customer  would  have 
contributed  to  the  utility  had  the 
customer  remained  a  wholesale 
requirements  customer  of  the  utility.  We 
invited  comments  in  the  initial  NOPR 
on  what  would  constitute  reasonable 
compensation  for  stranded  costs  and  on 
how  to  determine  the  amount  of 
stranded  costs  that  the  departing 
customer  may  be  liable  to  pay.  For 
example,  we  asked  whether  it  would  be 
reasonable  to  limit  the  annual  amount  of 
stranded  costs  to  what  the  departing 
customer  would  have  contributed  to  the 
utility's  capital  (customer  revenues 
minus  variable  costs),  or  whether  an 
alternative  concept  would  be 
appropriate.  We  also  requested 
comments  as  to  what  would  constitute 
a  "reasonable  compensation  period" 
over  which  to  determine  a  customer's 
liability  for  stranded  costs  (e.g.,  five 
years,  ten  years,  or  some  other  period). 
We  indicated  that  the  present  value  of 
the  customer's  liability  could  be  the 
discounted  value  of  an  annual  amount 
for  such  reasonable  compensation 
period  and  that  this  total  amount  could 
be  paid  in  a  lump  sum  or  over  any 
mutually  agreeable  period.^se 

We  also  assumed  in  the  NOPR  that 
stranded  costs  wall  be  dominated  by 
generating  capacity,  but  stated  that  it  is 
appropriate  to  consider  stranded  costs 
more  t)roadly.  including  the  possibility 
that  fuel  supply  costs,  purchased  power 
costs  (including  QF  costs),  nuclear 
decommissioning  costs,  regulatory 
assets,  and  possibly  other  utility 
ooligations  may  be  stranded. 
Accordingly,  we  invited  public 
comment  on  what  categories  of  costs,  in 
addition  to  investment  costs,  should  be 
eligible  for  stranded  cost  recovery.287 

(a)  Comments,  (i)  Acceptable 
Calculation  Methods.  Most  commenters 
were  not  very  specific  regarding  how  to 
calculate  the  level  of  recoverable 
wholesale  stranded  costs.  However, 
commenters  that  address  this  issue 
generally  fall  into  three  groups. 

The  first  group  reflects  the  position  of 
EEI  and  most  investor-owned  utility 
commenters.  This  group  proposes  an 
asset-by-asset  review  of  stranded 
investments  (including  contractual 
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liabilities,  regulatory  assets,  and  certain 
social  program  costs)  to  develop  a  total 
company  estimate  of  stranded  costs  that 
need  to  be  recovered.  These  costs  could 
then  be  allocated  among  customers  to 
determine  a  hypothetical  cost-of-service 
measure  of  stranded  cost  liability.  From 
this  amount,  the  utility  would  subtract 
wheeling  service  revenues  and  any 
revenues  from  mitigation  measures 
taken.  As  explained  in  more  detail 
below  in  the  discussion  of  allowable 
cost  categories,  investor-ovmed  utility 
commenters  argue  for  inclusion  of  a 
broad  number  of  investments,  expenses 
and  future  costs  in  the  revenue 
requirement  calculation  of  recoverable 
stranded  costs.  Commenters  that 
support  this  approach  also  suggest  that 
costs  are  properly  included  in  the 
calculation  [i.e.,  are  recoverable 
wholesale  stranded  costs)  to  the  extent 
that  such  costs  have  been  ruled  to  be 
prudently  incurred  in  a  state 
determination, 

Some  commenters,  however,  oppose  a 
hypothetical  cost-of-service  calculation 
approach  to  determining  recoverable 
stranded  costs  arguing  that  it  will 
engender  litigation.  These  commenters 
note  that  generating  units  are  not  built, 
and  specific  costs  are  not  generally 
incurred,  on  behalf  of  individual 
customers.  According  to  these 
commenters,  attempting  to  define 
specific  components  of  stranded  costs 
associated  with  a  specific  departing 
customer  is  inconsistent  with  utiUty 
investment  planning  and  historical  cost 
incurrence. 

A  second  approach  for  determining 
recoverable  wholesale  stranded  costs  is 
based  on  "revenues  lost"  as  a  result  of 
a  customer  switching  suppliers.  Most 
non-investor-owned  utility  commenters 
(e.g.,  state  commissions  and  customers) 
and  some  investor-owned  utilities  (e.g., 
Commonwealth  Edison  Company 
(Commonwealth  Edison),  Utility 
Working  Group  (UWG)  288)  support  this 
method  of  calculation.  Commenters  that 
support  this  approach  argue  that  the 
calculation  is  less  complex  than  a 
hypothetical  cost-of-service  approach 
and  avoids  an  asset-by-asset  review  with 
its  attendant  accounting  and  tracking 
complexities. 


»"  See  id.  at  32.874. 


'"Id.  at  32,874-75. 
"'M.  at  32.867. 


^"*The  Utility  Working  Group  members 
participating  in  UWG's  comments  in  this 
proceeding  are  Dominion  Resources,  Inc..  Duke 
Power  Company,  Duquesne  Light  Company, 
Entergy  Corporation.  General  Public  Utilities 
Corporation,  Niagara  Mohawk  Power  Corporation. 
Northern  States  Power  Company,  Pacific  Gas  and 
Electric  Company,  Portland  General  Electric 
Company,  Public  Service  Electric  and  Gas 
Company,  San  Diego  Gas  &  Electric  Company. 
Southern  California  Edison  Company,  and 
Wisconsin  Electric  Power  Company. 


Many  commenters  note  that  the 
revenues  lost  approach  recognizes  that, 
utilities  that  made  multiple  investment 
decisions  under  the  prior  regulatory 
scheme  compact  expected  a  revenue 
stream  from  their  customers  to  cover  the 
costs  of  those  investments.  Under  this 
approach,  the  measure  of  recoverable 
stranded  costs  is  the  difference  between 
revenues  expected  from  a  customer 
under  traditional  regulation  and  the 
expected  revenues  in  a  competitive 
market.  Some  commenters  suggest 
further  limitations  on  the  revenue 
stream  calculation,  j.e.,  calculating 
revenues  on  a  present  value  basis,  or 
using  current  Revenues  as  the  ceiling  for 
utility  expected  revenues  under  the 
prior  regulatory  regime.  According  to 
commenters,  these  hmitations  serve  at 
least  two  purposes:  (1)  Simphfying  the 
calculation;  and  (2)  creating  incentives 
for  utilities  to  mitigate  stranded  costs, 
which  will  shorten  the  transition  period 
to  a  competitive  market. 

Some  commenters,  including  PubUc 
Service  Electric  and  Gas  Company 
(Public  Service  Electric),  also  point  out 
that  this  approach  is  consistent  with 
resource  acquisition.  These  commenters 
note  that  specific  investment  decisions 
are  not  made  on  a  retail/wholesale  or 
customer-by-customer  basis,  but  rather 
on  the  basis  of  resources  needed  to  meet 
load,  i.e.,  generation  plant  additions  are 
made  based  on  an  analysis  of  total 
system  needs.  Commenters  also  note 
that  under  a  revenues  lost  approach, 
specific  investments/assets  do  not  need 
to  be  assigned  (or  tracked)  to  a 
particular  event  causing  stranded  costs. 

A  few  commenters  (e.g.,  APPA, 
Electric  Generation  Association,  Illinois 
Commission)  advocate  a  third  method  of 
calculating  the  level  of  recoverable 
wholesale  stranded  costs.  Under  this 
method,  which  is  a  "netting"  or  "market 
analysis"  approach,  recoverable 
stranded  costs  would  be  determined 
based  on  the  difference  between 
embedded  capital  costs  and  the  market 
value  of  stranded  assets.  While  this 
approach  is  not  dissimilar  to  a 
"revenues  lost"  approach,  the  level  of 
stranded  costs  is  generally  determined 
only  after  a  future  action  with  respect  to 
the  stranded  costs,  i.e.,  auction, 
divestiture  or  other  future  disposition  of 
assets.  Other  commenters  [e.g..  Central 
Vermont  Public  Service  Corporation, 
Long  Island  Lighting  Company  (Long 
Island  Lighting))  suggest  variations  of 
this  "netting"  approach,  such  as 
comparing  the  utility's  revenues  with 
some  measure  of  the  utility's  marginal 
cost  of  requirements  ser\'ice. 
Commenters  claim  that,  in  a  competitive 
market,  the  marginal  cost  would  equal 
the  market  price.  Thus,  imder  this 
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approach,  recoverable  stranded  costs  are 
the  excess  above  market  value  of  the 
stranded  assets.  Duke  Power  Company 
notes  that  mitigation  measures  would  be 
unnecessary  if  this  method  were  used  to 
calculate  recoverable  stranded  costs 
because  the  utility's  marginal  cost  (not 
just  its  variable  expenses),  i.e.,  the 
market  price  of  the  stranded  assets,  is 
used  as  the  "offsetting"  value  in  the 
calculation. 

(ii)  Reasonable  Compensation  Period 
(how  long  utility  could  reasonably 
expect  to  keep  customer).  Commenters 
support  a  wide  range  of  time  periods  as 
appropriate  for  determining  a 
customer's  stranded  cost  liability. 
Almost  all  of  the  commenters,  however, 
request  that  the  Commission  provide 
flexibility  in  this  regard  and  not 
establish  a  generic  recovery  period  so 
that  a  variety  of  recovery  mechanisms 
can  be  accommodated. 

Some  state  commission  commenters 
[e.g.,  Illinois  Commission)  support  a 
limited  time  period  for  determining  a 
customer's  stranded  cost  liability  as  an 
incentive  for  utilities  to  mitigate 
stranded  costs.  According  to  the  Illinois 
Commission,  limiting  the  time  period 
over  which  a  customer's  stranded  cost 
liability  is  to  be  determined  should 
encourage  utilities  to  "fervently  re- 
market the  services  produced  by  the 
potentially  stranded  resources."'"' 
UtiUty  customer  commenters  (e.g..  city 
of  Las  Cruces,  TDU  Customers)  also 
support  a  limitation  on  the  period  over 
which  stranded  costs  would  be 
determined.  These  commenters  propose 
limiting  the  reasonable  compensation 
period  to  the  lesser  of  the  contractual 
notice  period;  the  remaining  portion  of 
the  stated  term  of  a  contract;  a  five-year 
period  (as  a  maximum  reasonable  time 
to  plan  for  mitigation  measures);  or  the 
utility's  planning  horizon. 

Some  investor-owned  utility 
commenters  (e.g.,  EEI,  Centerior  Energy 
Corporation),  on  the  other  hand,  oppose 
limiting  the  period  over  which  a 
customer's  stranded  cost  liability  would 
be  determined.  EEI,  for  example,  states 
that  as  a  general  rule,  the  departing 
customer  should  be  responsible  for  its 
regulated  rate  less  the  utility's  marginal 
cost  and  mitigating  revenue.  It  contends 
that  the  period  of  such  responsibility 
should  continue  until  the  utility  needs 
the  capacity  freed  up  by  the  departing 
customer  to  meet  retail  load  growth  or 
firm  wholesale  obligations.  In  effect, 
these  commenters  support  an  open- 
ended  opportunity  to  recoup  wholesale 
stranded  costs.  They  argue  that  the 
recovery  period  should  continue  as  long 


•Illinois  Commission  commenis  at  61-62. 


as  possible  to  ensure  that  native  load 
customers  are  held  harmless. 

(iii)  Allowable  Cost  Categories. 
Almost  all  commenters  agree  that 
stranded  costs  should  not  include 
variable  expenses.  The  majority  of 
customer  commenters  either:  (1) 
Support  the  Commission's  proposed 
categories;  or  (2)  do  not  express  an 
opinion  regarding  cost  categories  that 
are  appropriate  for  recovery  because 
they  support  the  use  of  some  type  of 
"revenues  lost"  approach  for 
determining  recoverable  costs,  which 
does  not  require  the  identification  of 
specific  utility  investments  or  expenses. 

Many  investor*owned  utility 
commenters,  however,  contend  that,  in 
addition  to  the  items  identified  in  the 
NOPR,  recoverable  stranded  costs 
should  include  a  broad  number  of  other 
investments,  expenses  and  future  costs. 
These  commenters  propose  that  the 
additional  items  that  are  eligible  for 
recovery  should  include,  but  not  be 
limited  to: 

•  Construction  work  in  progress; 

•  Regulatory  assets,  sucn  as  phase-in 
plans  for  new  generation  plant,  and 
accrual  accounting  requirements  [e.g., 
income  tax  normalization,  accounting 
for  pension  and  PBOP  costs): 

•  Actual  nuclear  decommissioning 
costs  as  well  as  a  utility's  pro  rata 
obligation  to  dismantle  and 
decontaminate  DOE's  uranium 
eruichment  facilities; 

•  All  fuel  costs  pending  recovery  via 
fuel  adjustment  mechanisms: 

•  Mandatory  social  program  costs 
including  DSM.  low-income  assistance, 
environmental  clean-up  and  various 
R&D  projects; 

•  Clean  Air  Act  compliance  costs; 

•  Storm  damage  expenses;  and 

•  Other  unknown  future  liabilities. 
In  addition,  EEI  states  that  before 

1992,  i.e.,  pre-EPAct,  no  regulatory 
commission  explicitly  authorized  a  rate 
of  return  that  compensated  a  utility  for 
the  risk  of  future  retail  competition.  EEI 
notes  that  after  EPAct  only  four 
regulatory  commission  decisions  have 
addressed  this  issue.  Because  the  risks 
of  the  new  competitive  market  were 
neither  contemplated  by  investors  nor 
compensated  by  regulators  under 
existing  ratemaking.  EEI  argues  that  the 
cost  of  such  risk  must  also  be  included 
as  a  category  of  costs  eligible  for 
stranded  cost  recovery. 

Public  Power  Council  suggests  that 
there  are  two  dangers  in  creating  lists  of 
eligible  and  ineligible  costs:  (1)  Wasteful 
regulatory  battles  are  likely;  and  (2) 
utility  managers  will  have  the  incentive 
to  reduce  ineligible  costs,  while 
ignoring  opportunities  to  reduce  eligible 
costs. 


(b)  Preliminary  Findings.  The 
Commission  preliminarily  concludes 
that  the  determination  of  recoverable 
stranded  costs  should  be  based  on  a 
"revenues  lost"  approach  rather  than  a 
hypothetical  cost-of-service  approach. 
The  Commission  believes  that  this 
approach  has  greater  benefits  than  a 
hypothetical  cost-of-service  approach.  A 
"revenues  lost"  approach  avoi«ls  the 
asset-by-asset  review  that  is  required  by 
alternative  cost-of-service  approaches  in 
order  to  calculate  recoverable  stranded 
costs.  Cost  allocation  procedures  are 
also  minimized.  Moreover,  the 
Commission  believes  that  this  approach 
will  be  easier  to  apply,  thereby 
minimizing  the  cost  of  administering 
stranded  cost  recovery. 

The  Commission's  experience  in  the 
natural  gas  industry  is  relevant  here. 
Certain  pipelines  faced  with  take-or-pay 
obhgations  under  uneconomic  natural 
gas  supply  contracts  have  developed  a 
"pricing  differential"  mechanism  that 
has  enabled  them  to  honor  existing  take- 
or-pay  obligations,  while  attempting  to 
renegotiate  the  contracts. 2»°  Under  this 
mechanism,  the  pipeline  continues  to 
meet  its  contractual  purchase  obligation 
and  continues  to  market  the  gas 
purchased  through  its  separate 
marketing  operation.  The  "differential" 
or  "revenues  lost"  between  the  purchase 
price  and  the  sales  price  is  passed 
through  as  a  transition  cost.'" 

Under  the  revenues  lost  method  that 
we  propose  here,  the  utility  would 
calculate  a  customer's  stranded  cost 
liability  by  subtracting  the  competitive 
market  value  of  the  power  the  customer 
would  have  purchased  from  the  utility 
(and  the  basic  revenues  from  the 
transmission  service)  had  the  customer 
continued  to  take  service  under  its 
contract  from  the  revenues  that  the 
customer  would  have  paid  the  utility. 
As  discussed  in  section  III.F.l.c(9)  infra, 
the  utility  must  attempt  to  mitigate 
stranded  costs  by  marketing  stranded 
power  supplies. 

The  Commission  seeks  further 
comments  on  the  revenues  lost 
approach.  In  particular,  what  would  be 
the  appropriate  method  to  calculate 
what  the  utility's  revenue  stream  would 
have  been  had  the  customer  continued 
service  [e.g.,  current  revenues  based  on 
current  service  levels,  or  should 
projection  and  adjustments  reflecting 
changes  in  the  revenue  stream  be 
permitted)?  The  Commission  also  seeks 
comments  on  the  appropriate  method  to 


"°  Texas  Eastern  Transmission  Corporation,  63 
FERC  161.1(X)  at  61.507  (1993). 

'*■  For  details  on  the  mechanics  of  this  program, 
see  Texas  Eastern  Transmission  Corporation.  63 
FERC  at  61.507-08:  Texas  Eastern  Transmission 
Corporation,  64  FERC  1 61 .378  (1994). 


calculate  the  revenues  that  the  utility 
would  receive  in  a  competitive  market 
for  the  stranded  assets.  Should  the 
Commission  require  the  utility  to  track 
the  actual  selling  price  of  the  power 
over  time,  or  should  it  require  the  utility 
to  use  an  up-front  approach,  such  as  an 
estimate  of  the  forecasted  market  value 
of  the  power  for  the  period  during 
which  the  customer  would  have  taken 
service?  Should  the  Commission  allow 
prices  in  futures  markets  or  forward 
markets  to  be  used  in  an  up-front 
approach,  assuming  such  financial 
instruments  become  available?  In 
addition,  how  should  revenues  received 
as  a  result  of  mitigation  measures  be 
reflected  in  the  determination  of  the 
amount  of  recoverable  stranded  costs? 
What  special  accounts,  if  any,  should  be 
created  to  track  revenue  liability  for 
specific  customers,  revenues  from 
mitigation  measures,  and  other  revenues 
received  by  the  utility  that  offset  the 
stranded  cost  liability?  Once 
determined,  should  any  adjustment  be 
permitted  to  the  revenues  that  the  utility 
claims  will  be  realized  in  a  competitive 
market  for  its  stranded  assets,  and  if  so, 
how  often  and  under  what 
circumstances? 

With  regard  to  establishing  a 
reasonable  compensation  period  [i.e., 
setting  a  limit  on  how  long  the  utility 
could  have  reasonably  expected  to  keep 
the  customers),  we  do  not  believe  that 
a  one-size-fits-all  approach  is 
appropriate.  A  particular  customer's 
stranded  cost  liability  will  depend,  in 
each  instance,  on  such  case-specific 
factors  as  whether  the  utility  can 
demonstrate  that  it  had  a  reasonable 
expectation  of  continuing  to  serve  the 
customer  beyond  the  term  of  the 
contract  and,  if  so,  for  how  long. 
Therefore,  we  believe  it  appropriate  to 
permit  utilities  and  their  customers 
some  flexibility  wath  regard  to  the 
period  over  which  a  customer's 
stranded  cost  liability  would  be 
determined.  However,  we  will  not  allow 
an  open-ended  opportunity  to  recoup 
wholesale  stranded  costs.  Although  our 
preliminary  finding  is  that  a  one-size- 
fits-all  approach  is  not  appropriate,  we 
seek  further  comment  with  respect  to 
whether  the  Commission  ought  to 
establish  presumptions  or,  in  the 
alternative,  absolute  limits  on  a 
customer's  maximum  liability  in  those 
situations  where  a  utility  establishes 
that  it  had  a  reasonable  expectation  that 
the  contract  would  be  extended.  For 
instance,  would  it  be  appropriate  to  pick 
an  outer  limit  equal  to  the  revenues  that 
the  utility  would  lose  during  the  length 
of  one  additional  contract  extension 
period,  or  during  the  length  of  the 


utility's  planning  horizon?  What  other 
events  or  criteria  might  the  Commission 
use  to  establish  either  presumptions  or 
absolute  limits  on  the  time  period  over 
which  the  customer's  liability  for 
stranded  costs  would  be  determined? 

Our  decision  to  adopt  a  revenues  lost 
approach  for  determining  recoverable 
stranded  costs,  which  avoids  an  asset- 
by-asset  review,  in  effect  eliminates  the 
need  to  enumerate  specific  categories  of 
costs  that  may  be  recovered.  However, 
there  may  be  special  categories  of  costs 
that  are  properly  allocated  to  departing 
customers  and  that  are  not  captured  in 
the  revenues  lost  approach.  For 
example,  nuclear  decommissioning 
costs  may  not  be  reflected,  or  may  not 
be  fully  reflected,  in  current 
requirements  rates.  To  the  extent  this  is 
true,  a  departing  customer  may  be 
"escaping"  from  costs  that  it  caused  as 
a  result  of  taking  power  service  from  its 
supplier  during  the  time  that  the 
nuclear  plant  was  operating.  We  seek 
comments  on  whether  there  are  special 
costs  that  warrant  some  special 
consideration  in  the  determination  of 
stranded  cost  liability  under  a  revenues 
lost  approach,  and  if  so.  how  they 
should  be  treated.  We  also  solicit 
comments  as  to  whether  the  Open 
Access  NOPR  raises  any  additional 
implementation  or  other  issues  affecting 
stranded  cost  recovery  as  proposed  here. 
(9)  Mitigation  Measures.  As  part  of  the 
evidentiary  demonstration  that  a  utility 
must  make  in  order  to  recover  stranded 
costs,  the  Stranded  Cost  NOPR  would 
require  the  utility  to  show  that  it  has 
taken  and  will  take  reasonable  and 
prudent  measures  to  mitigate  stranded 
costs.  The  Commission  proposed  in  the 
initial  NOPR  that  adequate  mitigation 
measures  might  include:  (1)  Evidence 
that  the  utility  has  tried  to  market  the 
asset  or  assets,  market  the  generating 
capacity,  reconfigure  or  delay 
investment  in  or  purchase  of  new 
generating  capacity,  or  reform  fuel 
supply  contracts  that  form  the  basis  for 
the  stranded  costs  charge,  and  that  such 
measures  to  mitigate  stranded  costs  v«ll 
continue  for  the  entire  period  for  which 
the  stranded  costs  charge  will  be  paid; 
or  (2)  the  utility  has  given  the  customer 
the  option  to  market  the  generating 
capacity  or  supply  of  fuel  or  piu-chased 
power  that  forms  the  basis  for  the 
stranded  cost  charge  in  order  to  afford 
the  customer  an  opportunity  to  lower  its 
stranded  costs  charge.  We  invited 
comment  on  the  mitigation  requirement 
and  what  reasonable  measures  to 
mitigate  may  include. 

(a)  Comments.  Although  there  is 
nearly  unanimous  support  for  requiring 
that  mitigation  measures  be  taken, 
commenters  raise  several  issues 


regarding  how  mitigation  should  be 
implemented  and  the  effectiveness  of 
such  a  requirement. 

As  noted  above,  many  investor-owned 
utility  commenters  argue  that  stranded 
costs  should  be  defined  to  include  costs 
other  than  capital  investment  in  utility 
property.  According  to  these 
commenters,  stranded  costs  also  may 
include  environmental  clean-up  costs, 
decommissioning  costs,  and  regulatory 
assets  resulting  from  cost  recovery 
deferrals.  Unlike  capacity,  these  costs 
cannot  be  "marketed."  Therefore, 
mitigation  measures  carmot  be  taken 
with  respect  to  these  costs.  Thus, 
according  to  some  commenters,  there  is 
a  category  of  "unmarketable"  stranded 
costs  for  which  mitigation  efTorts  to 
reduce  the  level  of  the  costs  are  not 
possible. 

Many  commenters  (e.g.,  Texas 
Commission,  TDU  Customers)  contend 
that  a  mitigation  requirement  wrill  be 
more  effective  if  incentives  to  mitigate 
are  created.  These  commenters  suggest 
several  options,  including: 

•  Limiting  recovery  of  stranded  costs 
to  current  rate  levels  (no  projections  of 
increases  in  stranded  costs  for  future 
periods); 

•  Requiring  shareholders  to  shoulder 
some  cost  responsibility  (to  ensure  that 
mitigation  measures  will  be  aggressively 
pursued);  and 

•  Requiring  any  stranded  investment 
to  be  offered  for  sale,  either  wi\h  the 
departing  customer  permitted  to  "sell" 
the  stranded  investment,  or  through 
some  form  of  auction. 

Other  commenters  suggested  that 
effective  mitigation  would  require 
auctioning  off  stranded  assets  or  some 
type  of  general  divestiture  of  assets  by 
the  utility  that  is  allowed  to  recover 
stranded  costs. 

Many  commenters  acknowledge  that 
revenues  from  mitigation  measures 
should  reduce  the  amount  of  wholesale 
stranded  costs.  An  issue  is  raised, 
however,  regarding  how  revenues 
associated  with  mitigation  measures 
should  be  credited.  Given  the  overall 
preference  by  commenters  supporting 
stranded  cost  recovery  for  direct 
assignment  of  stranded  costs  to  a 
departing  customer,  explicit  crediting 
mechanisms  and  accounting 
requirements — and  perhaps  new 
accounts  or  subaccounts — would  be 
needed  to  keep  track  of  amounts  owed 
by  those  assessed  wholesale  stranded 
costs.  Consequently,  these  commenters 
contend  that  decisions  regarding  who 
should  pay  (and  how)  for  wholesale 
stranded  costs  must  be  coordinated  vdth 
decisions  regarding  the  implementation 
of  required  mitigation  measures  so  that 
parties  receive  appropriate  credits. 
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(b)  Preliminary  Findings.  We  note  that 
the  revenues  lost  approach  for 
determining  recoverable  stranded  costs 
encompasses  mitigation  measures 
because  it  reduces  the  amount  of 
stranded  costs  recoverable  by  a  utility 
by  the  market  price  of  the  power  that 
the  customer  no  longer  takes  under  its 
contract.  Thus,  our  suggestion  in  the 
initial  NOPR  that  revenues  associated 
with  mitigation  measures  be  credited  to 
the  departing  customer  through 
reductions  to  that  customer's  surcharge 
is  in  effect  accomplished  by  adoption  of 
the  revenues  lost  approach.  This  is 
particularly  so  if  mitigation  is  reflected 
through  a  one-time,  up-front  estimate  of 
the  future  market  value  of  the  power, 
and  is  not  trued-up  over  time. 
Nonetheless,  we  emphasize  that 
mitigation  as  a  general  matter  remains 
important,  and  seek  comment  regarding 
implementation  of  a  mitigation 
requirement.  For  example,  if  mitigation 
is  trued-up  over  time,  how  should  the 
Commission  ensure  that  the  utility  takes 
all  reasonable  steps  to  mitigate  its  own 
costs  so  as  to  minimize  what  the 
customer  would  have  paid?  How  should 
the  Commission  ensure  that  the  utility 
does  its  best  to  sell  the  power  at  its 
highest  possible  value  so  as  to  mitigate 
the  customer's  stranded  cost  liability? 
Are  there  other  mitigation  measures  that 
should  be  taken  into  account  (e.g.. 
efficiency  improvements  that  a  utility 
would  have  undertaken  regardless  of 
whether  the  particular  customer 
continued  to  take  power  under  its 
contract,  or  cost  savings  resulting  from 
the  buy-out  of  a  fuel  contract  made 
possible  by  the  customer's  departure)? 

(10)  Federal  Forum  for  "Retail" 
Stranded  Cost  Recovery  and  Proposed 
New  [)efinition  of  "Wholesale" 
Stranded  Costs.  In  the  initial  NOPR.  the 
Commission  described  two  general  ways 
in  which  retail  stranded  costs  are  likely 
to  occur:  (1)  A  retail  franchise  customer 
or  group  of  such  customers  may. 
through  state  or  local  government 
action,  become  a  wholesale  customer 
that  can  then  obtain  unbundled 
transmission  services  in  order  to  reach 
a  new  power  supplier:  and  (2)  a  retail 
franchise  customer  may  obtain 
voluntary  unbundled  retail  transmission 
services  from  its  existing  power  supplier 
in  order  to  reach  a  new  power  supplier, 
or  there  may  be  a  State  or  local 
government  action  that  results  in  the 
existing  supplier  providing  such  retail 
transmission  services.  The  Commission 
requested  comments  concerning  the 
extent  to  which  the  Commission  should 
provide  a  forum  for  resolving  retail 
stranded  cost  issues.  The  Commission 
proposed  two  alternatives  for  addressing 


this  issue.  Under  the  Tirst  alternative, 
the  Conunission  proposed  that  it  would 
not  entertain  a  request  for  retail 
stranded  cost  recovery  if.  in  a  specific 
circumstance,  an  appropriate  state 
authority  explicitly  considers  and  deals 
with  retail  stranded  costs  and  there  is 
no  conflict  within  or  among  state 
regulatory  bodies  regarding  a  state's 
disposition  of  the  issue.  However,  in  the 
absence  of  a  clear  expression  by  an 
appropriate  state  authority  that  it  has 
dealt  with  the  issue,  or  in  the  event  of 
a  conflict  between  states  or  among  state 
officials  within  a  single  state,  the 
Commission  proposed  to  entertain 
requests  to  recover  retail  stranded  costs. 
Under  the  second  alternative,  the 
Commission  proposed  not  to  entertain 
any  request  for  recovery  of  retail 
stranded  costs.  Under  this  alternative, 
we  proposed  that  state  or  local 
authorities  would  be  the  only  for\im  for 
addressing  the  issue. ^*" 

(a)  Comments.  Most  of  the  state 
commissions  comment  that  the 
Commission  should  not  provide  a  forum 
for  addressing  retail  stranded  cost 
issues.  The  Massachusetts  Department 
of  Public  Utilities  suggests  Commission 
involvement  only  if  a  conflict  arises 
through  disparate  stranded  cost 
treatment  by  different  states  that  the 
states  are  unable  or  unwilling  to  resolve. 
The  Pennsylvania  Commission  suggests 
Commission  involvement  in  retail 
stranded  cost  issues  only  if  states  have 
lost  jurisdiction  (for  instance,  due  to 
municipalization).  Most  of  the  state 
commissions  argue  that  retail  costs  are 
subject  to  exclusive  state  jurisdiction 
and  that  action  or  inaction  by  a  state  or 
any  differences  between  state  actions 
are  matters  to  be  resolved  by  the  courts, 
not  the  Commission.  Many  of  these 
commenters  [e.g..  NARUC)  note  that 
numerous  differences  in  ratemaking 
currently  exist  among  states  and  that  the 
Commission  has  not  attempted  to 
resolve  those  differences:  they  see  no 
distinction  with  regard  to  retail  stranded 
cost  recovery.  Some  state  commissions 
also  argue  that  the  possibility  of 
Commission  involvement  in  retail 
stranded  cost  recovery  could  introduce 
"forum  shopping." 

The  New  'York  State  Public  Service 
Commission  (New  York  Commission) 
suggests  that  the  Commission  provide  a 
backstop  to  the  states  only  if  a  state  has 
taken  no  action  regarding  retail  stranded 
costs.  The  Ohio  PubHc  UtiUties 
Commission  (Ohio  Commission)  and  the 
Wyoming  Public  Service  Commission 
suggest  that  the  Commission  become 
involved  in  retail  stranded  costs  only  at 
the  request  or  petition  of  a  state. 


»'  Stranded  Coct  NOPK  «l  32.S7S-79. 


Commenters  representing  investor- 
owned  utilities,  on  the  other  hand, 
overwhelmingly  agree  that  the 
Commission  should  provide  a  forum  for 
resolving  retail  stranded  cost  issues. 
They  propose  a  broad  range  of  scenarios 
in  which  Commission  involvement  in 
retail  stranded  cost  recovery  is 
appropriate. 

EEl.  Commonwealth  Edison.  Florida 
Power  and  Northern  States  Power 
Company  argue  that  the  Commission 
should  act  as  a  backstop  to  state 
commissions  with  authority  to  address 
retail  stranded  cost  issues:  (1)  To 
address  yet  undefined  questions:  (2) 
when  no  state  commission  action  is 
taken;  or  (3)  when  state  commission 
action  is  not  taken  in  a  fair  and  timely 
manner  or  results  in  the  confiscation  of 
utility  property. 

Allegheny  Power.  Arizona  Public 
Service  Company  and  Virginia  Electric 
and  Power  Company  argue  that  the 
Commission  should  provide  a  forum  to 
address  situations  in  which  states 
allegedly  have  no  authority  to  address 
retail  stranded  cost  issues  (primarily 
municipalization). 

The  Coalition  for  Economic 
Competition,  Entergy,  Utility  Working 
Group,  and  the  Nuclear  Energy  Institute 
urge  the  Commission  to  address 
situations  in  which  state  policy  is 
inconsistent  with  Commission  policy.  In 
fact,  many  investor-owned  utilities 
advocate  the  estabUshment  of  uniform 
national  guidelines  for  stranded  cost 
recovery  that  will  be  applicable  to  both 
wholesale  and  retail  stranded  costs. 
These  commenters  contend  that  the 
Commission  is  the  only  body  capable  of 
fulfilling  this  role. 

Houston  Lighting  &  Power  Company 
urges  the  Commission  to  address  retail 
stranded  costs  whenever  retail  stranded 
costs  have  a  substantial  adverse  impact 
on  interstate  transmission. 

Two  investor-owned  utilities  support 
Commission  involvement  in  retail 
stranded  cost  issues  only  in  limited 
circumstances.  Entergy  contends  that 
Commission  involvement  is  necessary 
only  if  state  jurisdiction  is  evaded  [i.e.. 
certain  cases  of  municipalization). 
Public  Service  Electric  states  that 
Commission  oversight  is  needed  to 
ensure  that  final  results  are  consistent 
with  Commission  guidelines  and  are 
pro-competitive. 

Commenters  representing  small 
customer  interests,  such  as  Electric 
Consumers'  Alliance  and  the  National 
Black  Caucus  of  State  Legislators, 
support  Commission  involvement  in 
retail  stranded  cost  issues  in  order  to 
ensure  that  large  customers  that  leave 
the  system  do  not  evade  their  fair  share 


of  stranded  costs  to  the  detriment  of 
residential  and  other  small  customers. 

Commenters  representing  municipal 
and  electric  cooperatives  (such  as 
APPA,  TAPS  and  SCOOP),  commenters 
representing  independent  power 
producers  (such  as  the  National 
Independent  Energy  Producers), 
commenters  representing  industrial 
customers,  some  customer  advocacy 
group  commenters  (such  as  Industrial 
Consumers,  American  Forest,  and  the 
National  Association  of  State  UtiHty 
Consumer  Advocates  (NASUCA)),  and 
commenters  representing  environmental 
groups  (such  as  CLF)  generally  oppose 
Commission  involvement  in  retail 
stranded  cost  issues. 

DOE  agrees  with  the  Commission  that 
retail  stranded  cost  recovery  is  primarily 
a  state  issue.  However,  DOE  states  that 
the  Commission  has  correctly 
determined  that  it  has  authority  to 
regulate  the  rates,  terms  and  conditions 
of  retail  transmission  service. 
Accordingly,  DOE  supports  Commission 
involvement  in  retail  stranded  cost 
issues. 

DOE  notes  that  states  may  decide  to 
make  retail  competition  contingent 
upon  the  recovery  of  stranded  costs  by 
their  jurisdictional  utilities.  DOE  states 
that  the  Commission  does  not  appear  to 
have  considered  the  possibiUty  that  a 
utility  may  seek  recovery  of  retail- 
related  stranded  costs  through  a  retail 
transmission  tariff  filed  with  this 
Commission  that  has  the  support  of  the 
state  commission.  DOE  submits  that  the 
Commission,  as  a  matter  of  policy, 
should  allow  utilities  to  file  tariffs  for 
retail  transmission  service  that  recover 
stranded  retail  costs  when  such  filings 
have  the  support  of  the  affected  state 
commissions.  However,  DOE  states  that 
the  Commission  should  not  give 
deference  to  tariffs  for  retail 
transmission  service  that  contain  a 
provision  for  stranded  cost  recovery  if 
the  tariff  is  opposed  by  any  state 
commission  that  has  a  material  interest 
in  the  filing. 

Public  Service  Electric  states  that  due 
to  the  vertical  integration  of  electric 
utilities,  the  distinction  between 
wholesale  and  retail  stranded  costs  is 
merely  a  matter  of  cost  allocation.  It 
contends  that  utilities  generally  do  not 
have  specific  generating  facilities  in 
place  to  serve  strictly  wholesale 
customers,  but  rather  include  wholesale 
customer  loads  into  their  planning 
models  as  if  they  were  retail  customers. 
Public  Service  Electric  thus  concludes 
that  no  distinction  between  wholesale 
and  retail  stranded  costs  is  necessary  for 
purposes  of  evaluating  stranded  cost 
recovery. 


In  contrast,  other  commenters 
contend  that  there  are  inherent 
differences  between  retail  and 
wholesale  stranded  costs,  resulting 
primarily  from  the  different  regulatory 
regimes  in  place.  These  commenters 
state  that,  at  the  state  level,  a  utiHty 
provides  retail  service  pursuant  to  a 
"regulatory  compact"  under  which  the 
utility  undertakes  an  obligation  to  serve 
retail  customers  in  exchange  for  an 
exclusive  service  franchise.  In  contrast, 
they  submit  that  the  utility's  obligation 
to  serve  a  customer  at  the  wholesale 
level  is  established  through  contract. 
Some  commenters  conclude  that  these 
differences  necessitate  different 
approaches  for  recovery  of  wholesale 
and  retail  stranded  costs. 

Several  commenters  (e.g.,  Duke. 
Entergy,  Long  Island  Lighting,  Nuclear 
Energy  Institute,^^^  Public  Service 
Electric,  Coalition  for  Economic 
Competition,  Utility  Working  Group) 
request  that  the  Commission  issue  a 
uniform  national  set  of  standards  to 
govern  the  treatment  of  all  stranded 
investment  (both  retail  and  wholesale), 
irrespective  of  jurisdiction  with  respect 
to  retail  stranded  costs. 

In  contrast,  several  of  the  state 
commission  commenters  emphasize  a 
need  for  flexibility  in  dealing  with  retail 
stranded  costs  in  lieu  of  a  one-size-fits- 
all  solution,  which  they  argue  may  fail 
to  address  important  differences 
between  states.  Accordingly,  several  of 
the  state  commission  commenters, 
including  the  Alabama,  California, 
Indiana,  Michigan,  and  New  York 
Commissions,  urge  that  the  Commission 
develop  in  cooperation  with  the  state 
commissions  a  flexible  approach  to 
retail  stranded  cost  recovery  through 
various  means  such  as  joint  boards  or 
through  more  informal  conferences  or 
other  joint  forums. 

Witn  respect  to  the  issue  of  stranded 
costs  caused  by  retail-tumed-wholesale 
customers,  EEI  and  several  investor- 
owned  utilities  (particularly  those  in 
Michigan,  New  'York  and  California) 
maintain  that  the  most  important 
stranded  cost  issue  before  the 
Commission  at  this  time  is  the 
formation  of  new  municipal  utilities. 
These  commenters  urge  Commission 
involvement  in  the  recovery  of  stranded 
costs  resulting  bom  this  action.  EEI 
notes  that  most  states  have  constitutions 
or  laws  that  permit  municipalization, 
through  which  groups  of  retail 
customers  may,  in  effect,  become 
wholesale  customers  and  thereby 
transfer  primary  regulatory 


responsibility  for  regulating  sales  to 
such  entities  from  a  state  commission  to 
the  Commission. 

EEI  argues  that  in  most  instances  the 
Commission  will  be  the  regulatory  body 
that  will  have  to  consider  stranded  cost 
recovery  issues  resulting  from 
municipalization.  EEI  states  that  in 
approximately  28  states,  there  is 
virtually  no  limitation  on  the  ability  of 
municipalities  to  form  utilities  or  to 
oust  current  suppliers;  '^*  these  states 
will  be  unable  to  protect  their  utilities 
frtjm  stranded  costs.  According  to  EEI, 
only  14  state  commissions  have  some 
jurisdiction  over  the  creation  or 
expansion  of  municipal  utilities, ^^^  and 
only  a  few  states  require  reimbursement 
for  stranded  generation  or  for  lost 
earnings.  Moreover,  EEI  notes  that 
condemnation  proceedings  based  on 
eminent  domain  principles  often  do  not 
consider  regulatory  policies  regarding 
stranded  cost  assignment  and  recovery. 

NARUC,  on  the  other  hand,  argues 
that  states  and/or  state  commissions 
have  the  ability  to  address  all  retail 
stranded  cost  issues.  From  NARUC's 
perspective,  the  recovery  of  stranded 
costs  due  to  mimicipaUzation  is  a  matter 
to  be  addressed  by  state  authorities. 
Appendix  D  to  NARUC's  comments 
contains  information  regarding  state 
practices  and  policies  in  the  areas  of 
municipaUzation  and  newly- 
municipalized  service  territory  [i.e., 
annexation).  While  policies  do  vary 
among  the  states,  NARUC  as  well  as 
most  state  commfssion  commenters 
[e.g.,  Iowa  Commission)  maintain  that 
state  authorities  (commissions,  courts 
and  legislative  bodies)  clearly  have  the 
ability  to  impose  stranded  asset 
payments  on  new  municipal  utilities. 
NARUC  contends  that  resolution  by 
state  authorities  is  mandated  by  the 
legal  authority  of  the  states  to  act,  and 
does  not  depend  upon  Commission 
deference  to  the  states.  NARUC  also 
cautions  the  Commission  against 
becoming  an  appellate  body  for 
reviewing  state  determinations  that 
allegedly  overrecover  or  underrecover 
stranded  costs. 

However,  NARUC  suggests  two 
situations  where  Commission 
involvement  with  stranded  cost 
recovery  in  a  municipalization  scenario 


•'"^  Nuclear  Energy  Institute's  utility  members 
operate  all  (109)  of  the  nuclear  pKJwer  plants  in  the 
United  Stales. 


294  EEI  states  that  these  states  are  Arizona. 
Connecticut.  Delaware.  Florida,  Georgia.  Idaho. 
Illinois.  Kansas,  Kentucky.  Louisiana,  Michigan, 
Minnesota,  Montana.  Nevada.  New  Jersey.  New 
Mexico.  New  York.  North  Dakota,  Ohio,  Oklahoma, 
Oregon,  Rhode  Island,  South  Dakota,  Tennessee. 
Utah,  Virginia.  Washington  and  Wyoming. 

^"  EEI  states  that  these  states  are  Alaska, 
Arkansas,  Iowa,  Indiana,  Maryland,  Massachusetts, 
North  Carolina,  New  Hainpshire,  South  Carolina. 
South  Dakota.  Texas,  Vermont,  West  Virginia  and 
Wisconsin. 
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is  reasonable.  The  first  case  is  when  a 
state  deteimines  that  the  appropriate 
cost  recovery  mechanism  would  involve 
a  wholesale  transmission  rate  beyond 
the  state's  jurisdiction.  The  second  case 
is  when  the  sequence  of  events  or  the 
timing  of  the  transaction  creates  some 
ambiguity  regarding  the  retail  or 
wholesale  character  of  the  costs  [e.g.. 
the  Massachusetts  Bay  Transit  Authority 
case  cited  in  the  NOPR). 

Some  coramenters  (e.g..  Florida 
Commission)  request  joint  federal/ state 
consultation  on  the  issue  of 
municipalization.  The  Florida 
Commission  also  requests  that  the 
Commission  delay  the  effectiveness  of 
wholesale  contracts  resulting  from 
municipalization  until  retail  stranded 
cost  issues  are  resolved. 

(b)  Preliminary  Findings.  As 
discussed  in  the  initial  NOPR,  as  a 
general  matter  we  believe  that  both  this 
Commission  and  state  commissions 
have  the  legal  authority  to  address 
stranded  costs  that  result  from  retail 
customers  becoming  wholesale 
customers  who  then  obtain  wholesale 
wheeling,  or  from  retail  customers  who 
obtain  retail  wheeling,  in  order  to  reach 
a  different  generation  supplier.  Based  on 
an  analysis  of  all  the  comments 
received,  we  propose  to  exercise  our 
authority  to  address  stranded  costs  as 
follows. 

Because  the  vast  majority  of 
commenters  have  urged  the  Commission 
not  to  assume  responsibility  for  retail 
stranded  costs,  except  in  certain 
circumstances,  we  have  concluded  that 
it  is  appropriate  to  leave  it  to  state 
regulatory  authorities  to  deal  with  any 
stranded  costs  occasioned  by  retail 
wheeling.  The  circumstances  under 
which  we  will  entertain  requests  to 
recover  stranded  costs  caused  by  retail 
wheeling  are  when  the  state  regulatory 
authority  does  not  have  authority  under 
state  law  to  address  stranded  costs  at  the 
time  the  retail  wheeling  is  required.  We 
continue  to  believe  that  utilities  are 
entitled,  from  both  a  legal  and  policy 
perspective,  to  an  opportunity  to 
recover  all  of  their  prudently  incurred 
costs.  In  addition,  as  discussed  further 
below,  we  believe  the  Commission 
should  be  the  primary  forum  for 
addressing  recovery  of  stranded  costs 
caused  by  retail-tumed-wholesale 
customers. 

With  regard  to  stranded  costs  caused 
by  retail  wheeling,  we  emphasize  that 
we  will  not  allow  states  to  use  the 
interstate  transmission  grid  as  a  vehicle 
for  passing  through  any  retail  stranded 
costs,  with  the  limited  exception 
discussed  above.  Only  if  the  state 
regulatory  authority  does  not  have 
authority  under  state  law  at  the  time  the 


retail  wheeling  is  required  to  resolve  the 
retail  stranded  cost  issue  will  we  permit 
a  utility  to  seek  a  customer-specific 
surcharge  to  be  added  to  an  unbundled 
transmission  rate.  We  have  accepted  the 
view  that  stranded  costs  caused  by  retail 
wheeling  are  primarily  a  matter  of  local 
or  state  concern.  Thus,  these  costs 
generally  must  be  passed  through  in  a 
manner  that  does  not  involve 
"transmission  of  electric  energy  in 
interstate  commerce"  as  that  phrase  is 
used  in  the  FPA.  .We  are  proposing  to 
prohibit  the  pass-through  of  these  costs 
on  interstate  transmission  facilities 
except  in  the  limited  circumstance 
described.  As  discussed  in  section 
IlI.F.l.c(ll),  we  believe  that  most  states 
have  a  number  of  mechanisms  for 
addressing  stranded  costs  caused  by 
retail  wheeling,  as  well  as  retail-tumed- 
wholesale  customers.  In  addition,  as 
further  discussed  in  section  ni.F.l.c(12), 
we  are  proposing  to  define  "facilities 
used  in  local  distribution"  under 
section  201(b)(1)  of  the  FPA.  Rates  for 
services  using  such  facilities  to  make  a 
retail  sale  are  state-jurisdictional.  States 
therefore  will  be  free  to  impose  stranded 
costs  caused  by  retail  wheeling  on 
facilities  or  services  used  in  local 
distribution. 

At  this  juncture,  the  Commission  is 
comfortable  with  this  approach  and  our 
hope  is  that  a  federal  forum  for  recovery 
of  retail  stranded  costs  ultimately  will 
not  be  necessary.  When  states  address 
retail  stranded  costs  caused  by  retail 
wheeling,  the  Commission  holds  the 
strong  expectation  that  states  will 
provide  procedures  for,  and  the  full 
recovery  of,  legitimate  and  verifiable 
stranded  costs.  This  is  the  same 
standard  we  set  out  for  wholesale 
stranded  costs.  We  do  so  as  part  of  our 
goal  to  assure  a  smooth  and  orderly 
industry  transition  to  competition  that 
is  fair  to  all  affected  parties.  In  this 
proposal  we  also  set  out  procedures  that 
all  parties  can  use  to  seek  equitable 
treatment  of  stranded  cost  recovery. 
Again,  we  expect  a  state  providing  for 
direct  access  to  provide  similar 
procedures.  We  know  that  states  are 
aware  and  concerned  about  the  impacts 
of  providing  direct  access  as  shown  by 
many  state  comments.  Based  on  this 
awareness  and  concern,  we  anticipate 
state  approaches  to  retail  stranded  costs 
not  unlike  our  approach  to  wholesale 
stranded  costs.  Although  our  hope  is 
that  a  federal  forum  will  not  be 
necessary,  we  will  watch  with  interest 
the  states'  efforts  to  address  the  retail 
stranded  cost  problem. 

We  believe  this  approach  represents 
an  appropriate  balance  between  federal 
and  state  interests.  It  ensures  that  the 
wholesale  market,  except  in  a  narrow 


circumstance,  will  not  be  burdened  by 
retail  costs.  It  also  helps  to  ensure  that 
one  state  will  not  be  able  to  burden 
customers  in  another  state  with 
stranded  costs  due  to  retail  wheeling. 

We  have  a  different  view  with  regard 
to  stranded  costs  caused  by  retail- 
tumed-wholesale  customers.  If  a  retail 
customer  becomes  a  legitimate 
wholesale  customer,  e.g..  through 
municipalization,  it  would  thereby 
become  eligible  to  use  the  non- 
discriminatory open  access  tariffs  we 
are  proposing  to  require  public  utilities 
to  provide.  If  costs  are  stranded  as  a 
resuh  of  this  wholesale  transmission 
access,  we  believe  that  these  costs 
should  be  viewed  as  "wholesale 
stranded  costs."  But  for  the  ability  of  the 
new  wholesale  entity  to  reach  another 
generation  supplier  through  the  FERC- 
filed  open  access  transmission  tariff, 
such  costs  would  not  be  stranded.  While 
the  stranded  costs  likely  would  derive 
primarily  from  generation  investments 
that  previously  were  in  retail  rate  base, 
we  note  that  utilities  generally  build 
generating  faciUties  and  incur  other 
costs  to  serve  their  entire  load,  both 
retail  and  wholesale.  We  believe  that 
costs  stranded  by  the  departure  of  a 
retail-tumed-wholesale  customer  could 
and  should  be  considered  FERC- 
jurisdictional  stranded  costs  once  the 
new  wholesale  customer  begins  taking 
wholesale  transmission  services.  They 
are  identifiable  economic  costs  that 
were  incurred  by  the  jurisdictional 
transmitting  utility,  and  they  do  not 
disappear  simply  because  the  identity  of 
the  customer  changes  from  retail  to 
wholesale.  There  is  a  clear  nexus 
between  the  FERC-jurisdictional 
transmission  and  the  exposure  to  non- 
recovery  of  prudently  incurred  costs. 
Accordingly,  we  believe  this 
Commission  should  be  the  primary 
forum  for  addressing  recovery  of  such 
costs.  To  avoid  forum  shopping  and 
duplicative  litigation  of  the  issue,  we 
expect  parties  to  raise  claims  before  this 
Commission  in  the  first  instance. 

To  implement  this  poHcy,  we  propose 
to  change  the  definition  of  "wholesale 
stranded  costs"  that  was  contained  in 
the  initial  NOPR,  and  to  propose  a 
definition  that  includes  stranded  costs 
resulting  from  unbundled  wholesale 
transmission  for  newly  created 
wholesale  customers.  We  seek  comment 
on  this  proposed  change. 

We  propose  to  require  the  same 
evidentiary  demonstration  for  recovery 
of  stranded  costs  from  a  retail-tumed- 
wholesale  customer  or  a  retail  customer 
that  obtains  retail  wheeling  as  that 
required  when  wholesale  requirements 
customers  leave  a  utility's  system.  In 
this  regard,  we  no  longer  propose  to 


adopt  the  proposal  in  the  initial  NOPR 
that  the  "reasonable  expectation"  test 
should  not  apply  in  the  case  of  retail- 
tumed-wholesale  customers  or  retail 
customers  that  obtain  retail  wheeling.^^^ 
We  propose  that  the  utility  must 
demonstrate  that  it  incurred  stranded 
costs  based  on  a  reasonable  expectation 
that  the  customers  would  continue  to 
receive  bundled  retail  service.  We 
expect  that  the  reasonable  expectation 
test  would  be  easily  met  in  those 
instances  in  which  state  law  awards 
exclusive  service  territories  and  imposes 
a  mandatory  obligation  to  serve.  2'''  We 
solicit  comments  on  this  proposed 
change. 

We  reaffirm  our  proposal  in  the  initial 
NOPR  that  utilities  vdll  have  to  make  an 
evidentiary  showing  that  the  stranded 
costs  are  not  more  than  the  net  revenues 
that  retail-tumed-wholesale  customers 
or  retail  customers  that  obtain  retail 
wheeling  would  have  contributed  to  the 
utility  had  they  remained  retail 
customers  of  the  utility,  and  that  it  has 
taken  and  will  take  reasonable  steps  to 
mitigate  stranded  costs.  If  the  state  has 
permitted  any  recovery  from  departing 
retail-tumed-wholesale  customers,  we 
will  deduct  that  amount  from  what  we 
determine  to  be  legitimate  stranded 
costs  for  which  we  will  allow  recovery. 

The  procedures  that  we  propose  for  a 
wholesale  customer  to  file  with  the 
public  utility  when  it  requests 
computation  of  its  stranded  cost 
exposure  will  apply  with  equal  force  to 
a  retail  customer  contemplating 
becoming  a  wholesale  transmission 
customer  (e.g.,  through 
municipalization).  In  particular: 

(1)  Such  a  retail  customer  or  group  of 
customers  may,  at  any  time,  request  the 
public  utility  to  either:  (i)  Calculate  its 
maximum  possible  stranded  cost 
exposure  without  mitigation,  as  of  the 
date  set  forth  in  the  customer's  request; 
or  (ii)  provide  the  formula  that  the     ■ 
utility  would  use  to  calculate  the 
customer's  maximum  possible  stranded 
cost  exposure  without  mitigation,  to 
enable  the  customer  to  assess  whether  to 
become  a  wholesale  transmission 
customer.  The  customer  should  specify 
in  its  request,  to  the  extent  possible,  the 
date  on  which  the  customer  would 
become  a  wholesale  transmission 
customer  of  the  utility  and  the  amount  • 
of  generation,  if  any,  it  will  continue  to 
purchase  from  its  existing  supplier.  The 
customer  may  seek  further  information 
on  how  the  stranded  cost  charge  would 
vary  as  a  result  of  choosing  different 


«*  Stranded  Cost  NOPR  at  32,879. 

w  We  note,  however,  thai  certain  states  do  not 
have  service  territories  or  have  non-exclusive 
service  territories  {e.g..  Louisiana). 


dates  or  different  amounts  of  substitute 
purchases.  The  customer  also  should 
indicate  its  preferred  payment 
method(s)  (e.g.,  a  monthly  or  annual 
adder  to  its  transmission  rate  or  an  up- 
front lump-sum  payment). 

(2)  The  utility  shall,  within  thirty 
days  of  receipt  of  the  request,  or  otlier 
mutually  agreed  upon  period,  provide  to 
the  customer:  (i)  The  customer's 
maximum  possible  stranded  cost 
exposure  without  mitigation;  or  (ii)  the 
formula  that  the  utility  would  use  to 
calculate  the  customer's  maximum 
possible  stranded  cost  exposure  without 
mitigation.  The  utility's  response  should 
indicate  the  period  over  which  the 
utility  proposes  to  charge  the  departing 
customer.  There  should  be  appropriate 
support  for  each  element  in  the 
calculation  or  formula  to  enable  the 
customer  to  understand  the  basis  for  the 
element.  The  utility  should  provide  a 
detailed  rationale  for  its  proposal  as  to 
how  long  the  utility  reasonably 
expected  to  keep  the  customer.  The 
utility  also  should  address  how  it 
intends  to  mitigate  stranded  costs. 

(3)  If  the  customer  believes  that  the 
utility  has  failed  to  establish  that  it  had 
a  reasonable  expectation  of  continuing 
to  serve  the  customer  or  that  the 
proposed  maximum  stranded  cost 
charge  without  mitigation  (or  formula) 
is  unreasonable,  it  will  have  thirty  days 
in  which  to  respond  to  the  utility 
explaining  why  it  disagrees  with  the 
charge.  The  parties  should  then  attempt 
to  reach  a  mutually-agreeable  charge  for 
stranded  costs  vdthin  a  reasonable 
period. 

(4)  If  the  parties  are  unable  to  resolve 
the  matter  pursuant  to  the  procedures 
specified  in  (l)-(3)  above,  the  customer 
may  either:  (a)  File  a  complaint  with  the 
Commission  imder  section  206  of  the 
FPA  to  seek  a  Commission 
determination  whether  the  utility  has 
met  the  reasonable  expectation  standard 
and,  if  so,  whether  the  proposed 
maximum  stranded  cost  charge  (or 
formula)  satisfies  the  other  evidentiary 
standards  set  forth  in  this  rule;  ^98  or  (b) 
wait  until  the  proposed  stranded  cost 
charge  is  filed  under  section  205  of  the 
FPA,  and  contest  it  at  that  time.  In 
either  case,  i.e..  a  section  205  or  206 
proceeding,  the  utility  would  only  be 
able  to  seek  stranded  cost  recovery 
according  to  the  formula  and  other 
terms  identified  in  its  earlier 
discussions  with  the  customer. 

(11)  State  Mechanisms  to  Address 
Stranded  Costs  Caused  By  Retail 
Wheeling.  The  initial  NOPR  set  forth  a 


»"  If  a  complaint  is  filed,  neither  the  customer 
nor  the  utility  could  raise  issues  not  identified  in 
their  earlier  discussions. 


number  of  mechanisms  that  the 
Commission  believes  states  can  use  to 
address  stranded  costs  caused  by  retail 
wheeling  and  retail-tumed-wholesale 
customers.  We  suggested  that  a  state 
that  permits  a  retail  franchise  customer 
to  become  a  wholesale  entity  may 
consider  whether  to  impose  an  exit  fee 
prior  to,  or  as  a  condition  of,  creating 
the  wholesale  entity.^^^  We  also 
suggested  that  a  state  may  consider 
whether  to  require  payment  of  an  exit 
fee  prior  to  a  franchise  customer  being 
permitted  to  obtain  unbundled  retail 
wheeling.  We  noted  that,  in  situations 
in  which  local  distribution  facilities  are 
used  by  a  retail  wheeling  customer,  the 
state  may  consider  whether  to  allow 
recovery  of  stranded  costs  through  rates 
for  local  distribution  services.  Further,  if 
a  state  decides  not  to  impose  an  exit  fee. 
or  a  surcharge  through  distribution 
rates,  it  may  consider  whether  to  allow 
recovery  of  stranded  costs  from 
remaining  retail  customers  or  whether 
shareholders  should  bear  all  or  part  of 
those  costs. 

We  further  suggested  the  possibility 
that  state  condemnation  proceedings 
will  provide  a  fomm  for  a  utility  to  seek 
recovery  of  any  stranded  costs  where  a 
new  wholesale  entity  obtains  ownership 
or  control  of  a  franchise  utility's 
transmission  or  distribution  facilities. 
The  Commission  solicited  comments  on 
other  mechanisms  that  states  can  use  to 
determine  whether  to  allow  stranded 
cost  recovery,  and  from  whom  to  allow 
recovery,  and  whether  those 
mechanisms  are  adequate  to  deal  with 
retail  stranded  costs. 

(a)  Comments.  We  note,  as  an  initial 
matter,  that  many  of  the  state 
commission  commenters  did  not 
specifically  respond  to  our  questions 
concerning  mechanisms  available  to  the 
states  for  addressing  stranded  costs. 
Those  that  did,  such  as  NARUC,  the 
Texas  Commission  and  the  Vermont 
Department,  however,  agree  that  the 
states  have  a  variety  of  mechanisms 
available  to  deal  with  stranded  costs.  In 
addition  to  the  mechanisms  that  we 
identified  in  the  initial  NOPR  (i.e., 
imposing  an  exit  fee  prior  to,  or  as  a 
condition  of,  creating  the  wholesale 
entity;  requiring  an  exit  fee  before  a 
franchise  customer  is  permitted  to 
obtain  unbundled  retail  wheeling; 
imposing  a  surcharge  on  local 
distribution  rates;  or  state  condemnation 
proceedings),  these  commenters 
identified  the  following:  (1)  Avoiding 
stranded  costs  in  the  first  instance  by 
seeking  to  preserve  the  integrity  of  the 


»•  Stranded  Cost  NOPR  at  32.878. 
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utility's  franchised  service  territory;  ^°^ 
(2)  seeking  to  reduce  the  burden  of 
uneconomic  costs  through  accelerated 
depreciation,  revaluing  of  assets,  or 
adjusting  returns  during  the  transition 
(>eriod:  (3)  allowing  utilities  to  charge 
discounted  rates  [i.e..  below  embedded 
cost  but  above  marginal  cost)  or 
reforming  retail  rates  through  new  rate 
methodologies  such  as  performance- 
based  pricing  or  price  caps;  (4)  charging 
access  fees  to  generating  entities  seeking 
to  enter  retail  markets;  (5)  adopting  tax- 
based  solutions,  such  as  credits  or 
deductions;  (6)  requiring  utility  write- 
offs of  uneconomic  costs;  (7) 
establishing  a  stranded  cost  recovery 
fund  to  be  funded  through  a  broad- 
based  surcharge  or  a  tax  on  retail  market 
participants;  (8)  encouraging  research 
and  development  of  more  efficient  end- 
use  electrical  technologies;  and  (9)  not 
guaranteeing  service  to  a  departing 
customer  that  seeks  to  resume  retail 
service  if  capacity  is  unavailable  when 
the  customer  seeks  to  return.  NARUC 
suggests  that  these  options  are  not 
mutually-exclusive,  but  instead  could 
be  used  in  combination  with  others 
depending  on  the  particular 
circumstances. 

In  response  to  our  question  whether 
these  mechanisms  are  adequate  to  deal 
with  retail  stranded  costs.  NARUC 
submits  that  the  states  have  adequate 
legal  authority  to  impose  any  existing 
regulatory  mechanisms  or  to  enact  new 
mechanisms  that  may  be  needed  to 
address  stranded  cost  issues.  NARUC 
further  states  that  whether  these 
mechanisms  are  adequate  to  provide 
utilities  firm  assurance  that  stranded 
costs  will  be  recovered  is  not  relevant  to 
the  Commission's  inquiry.  It  argues  that 
whether  a  utility  in  a  particular  case 
recovers  all  or  part  of  what  it  identifies 
as  stranded  retail  costs  should  be  a  fact- 
based  determination  made  by  the 
appropriate  state  commission(s). 

lb)  Preliminary  Findings.  We  are 
satisfied  that  the  states  do  have  a 
number  of  mechanisms  available  to 
them  to  address  stranded  costs  that 
result  from  retail  customers  who  obtain 
retail  wheeling,  in  order  to  reach  a 
different  generation  supplier.^'  We 
encourage  the  states  to  use  the 
mechanisms  available  to  them  in 
whatever  way  they  deem  appropriate  to 
address  stranded  costs. 

(12)  Commission  Authority  to 
Regulate  Transmission  Rates.  Terms. 


""The  Texas  Commission  suggests,  for  example, 
that  a  state  might  limit  certain  forms  of  retail 
competition,  such  as  retail  wheeling  or  multiple 
certification  in  utility  service  areas. 

x»  As  discussed  above,  we  have  determined  that 
we  will  addraaa  stranded  cosu  caused  by  rauil- 
turned-wholesale  customers. 


and  Conditions  for  Unbundled  Retail 
Transactions  and  Definition  of  State 
Jurisdictional  Local  Distribution.  In  the 
NOPR,  the  Commission  stated  that  it  has 
exclusive  jurisdiction  over  the  rates, 
terms  and  conditions  of  unbundled 
retail  interstate  transmission  services. 
We  based  our  conclusion  in  that  regard 
on  the  plain  meaning  of  the  FPA  and 
noted  that  there  is  nothing  in  the 
statute,  the  legislative  history,  or  the 
case  law  to  indicate  that  the 
Commission's  jurisdiction  over  the 
rates,  terms  and  conditions  of 
transmission  in  interstate  commerce 
extends  only  to  wholesale  transmission 
and  not  to  retail  transmission.'®^  In  the 
initial  NOPR.  we  left  open  the  question 
of  the  jurisdictional  line  between 
Commission-  jurisdictional 
"transmission"  and  state-jurisdictional 
"local  distribution."  However,  as 
discussed,  we  believe  it  is  appropriate 
to  set  forth  our  views  in  this  document 
on  the  demarcation  of  our  respective 
authorities  in  this  regard. 

(a)  Comments.  Some  commenters  note 
that  the  Commission's  authority  to 
regulate  sales  for  resale  and 
transmission  of  electric  energy  in 
interstate  commerce  is  premised  on 
Congressional  intent  to  fill  the 
"Attleboro  gap."  These  commenters 
note  that  Congress  enacted  the  FPA  to 
complement,  not  diminish,  state 
authority.  In  light  of  this 
complementary  jurisdictional  posture, 
several  commenters  believe  the 
Commission  must  explain  how  an 
unbundled  retail  sale  is  different  from  a 
bundled  retail  sale,  which  state 
commissions  have  regulated  and  will 
continue  to  regulate. 

Various  non-investor-owned  utility 
commenters,  including  the  Illinois 
Commission  and  NASUCA.  maintain 
that  the  Commission  does  not  have 
jurisdiction  over  transmission  service 
for  an  unbundled  retail  transaction. 
NARUC  maintains  that  the  issue  is,  at 
the  very  least,  unsettled.  Therefore, 
before  addressing  the  question  of 
whether  and  how  the  Commission  has 
jurisdiction  over  retail  stranded  costs, 
these  commenters  argue  that  the 
Commission  should  first  re-examine 
whether  its  jurisdictional  premise  is 
correct,  or  simply  convenient.  Investor- 
owned  utility  commenters.  on  the  other 
hand,  generally  concur  with  the 
conclusions  in  the  NOPR  regarding 
Commission  jurisdiction. 

The  Illinois  Commission  maintains 
that  this  Commission's  jurisdiction 
extends  only  to  the  transmission  of 
electricity  between  utility  systems.  It 
fails  to  see  how  "unbimdling"  of 


generation  service  from  transmission/ 
distribution  services,  in  order  to 
effectuate  "retail  wheeling."  changes  the 
basic  intrastate  nature  of  such  services. 
The  Illinois  Commission  states  that  if 
unbundled  retail  transmission  is  within 
the  scope  of  federal  jurisdiction,  then 
one  may  question  why  the  retail 
transmission  portion  of  bundled 
services  would  not  also  be  subject  to 
Commission  jurisdiction.  It  maintains 
that  there  is  no  legal  or  policy 
foundation  supporting  Commission 
jurisdiction  over  either  bundled  or 
unbundled  retail  electric  services. 
The  Illinois  Commission  further 
argues  that  the  case  law  relied  upon  in 
the  NOPR  fails  to  establish  that  the 
Commission  has  retail  wheeling 
ratemaking  authority.  The  Illinois 
Commission  contends  that  each  of  the 
cases  cited  by  the  Commission  (as  well 
as  the  FPA  itself)  all  predate  the  issues 
of  retail  wheeling  and  retail  stranded 
costs.  Thus,  according  to  the  Illinois 
Commission,  the  courts  have  never 
contemplated  retail  wheeling  or  the 
effects  that  retail  wheeling  would  have 
in  terms  of  stranded  costs  for  public 
utilities  or  transmission  carriers.  The 
Illinois  Commission  argues  that, 
because  section  201(a)  of  the  FPA 
prohibits  infringement  of  Federal 
regulation  on  matters  subject  to 
regulation  by  the  states  and  because 
states  currently  regulate  bundled  retail 
transmission,  the  Commission  is 
necessarily  precluded  by  the  FPA  from 
regulating  retail  transmission. 

The  Illinois  Commission  notes  that 
under  the  Natural  Gas  Act.  the  states, 
and  not  the  Commission,  determine  the 
rates,  terms,  and  conditions  of 
unbundled  retail  transportation  services 
provided  by  local  distribution 
companies.  The  Illinois  Commission 
recommends  that  the  Commission  apply 
to  the  electric  industry  the  same  policy 
that  it  has  adopted  concerning  its 
regulation  of  the  gas  industry  and  leave 
unbundled  retail  service  regulation  to 
state  authorities. 

Notwithstanding  the  jurisdictional 
debate,  other  state  commission 
commenters  such  as  the  Ohio 
Commission  contend  that  Commission 
assertion  of  jurisdiction  may  chill  state 
willingness  to  undertake  competitive 
'reform  at  a  retail  level. ^'  These 


"»  Stranded  Cost  NOPR  at  32.876-77. 


"'The  Ohio  Commission  proposes  a  model  for 
drawing  the  line  of  demarcation  between  federal 
and  state  jurisdiction  whereby  the  states  would 
have  rate  jurisdiction  over  the  wbeeling-in  portion 
of  unbundled  retail  service  (i.e..  the  point  at  which 
reuil  power  enters  the  system  of  the  last  entity  who 
redelivers  the  power  to  the  end-use  customer)  and 
this  Commission  would  reuin  jurisdiction  over  the 
wheeling-out  and  wheeling-through  portions  of  a 
transaction.  It  contends  that  retention  of 


commenters  further  contend  that 
Conmiission  intervention  in  retail 
ratemaking  will  undermine  a  state's 
ability  to  address  retail  issues  without 
being  "second  guessed."  Commenters 
view  this  regulatory  uncertainty  as  an 
imwarranted  and  unnecessary  result  of 
the  Commission's  purported  invalid 
assumption  of  jurisdiction. 

(b)  Commission  Ruling.  We  reaffirm 
our  legal  conclusion  that  the 
Commission  has  jurisdiction  over  the 
rates,  terms  and  conditions  of 
unbundled  interstate  transmission 
services  by  public  utilities  to  retail 
customers,  and  that  we  have  the 
authority  to  address  retail  stranded  costs 
through  our  jurisdiction  over  such 
services. 

However,  we  also  beheve  the  States 
have  authority  to  address  retail  stranded 
costs  through  their  jurisdiction  over 
facilities  used  in  local  distribution. ■'o^  It 
is  therefore  important  to  define  what  we 
believe  to  be  the  legal  demarcation 
between  "transmission  in  interstate 
commerce"  and  "local  distribution,"  as 
used  in  the  FPA.  In  addition,  this 
demarcation  is  important  because  of  the 
consequences  it  will  have  for  the  public 
utility  facilities  that  will  be  affected  by 
the  open  access  requirements  being 
proposed.  We  set  forth  below  our 
jurisdictional  analysis,  and  technical 
factors,  for  determining  what  constitutes 
"facilities  used  in  local  distribution." 

(13)  Stranded  Costs  in  the  Context  of 
Voluntary  Restructuring.  As  we  note  in 
the  Open  Access  NOPR.  the  functional 
unbundling  of  wholesale  services  that 
we  are  proposing  does  not  require 
corporate  unbundling  (disposition  of 
assets  to  a  non-affiliate,  or  establishing 
a  separate  corporate  affiliate  to  manage 
a  utility's  transmission  assets)  in  any 
form.  At  the  same  time,  we  recognize 
that  some  utilities  may  ultimately 
choose  such  a  coiu^e  of  action.  The 
Commission  is  willing  to  consider  case- 
specific  proposals  for  dealing  with 
stranded  costs  in  the  context  of  any 
restructuring  proceedings  that  may  be 
instituted  by  individual  utilities. 

G.  Transmission/Local  Distribution 

In  light  of  the  proposals  in  both  the 
Oi>en  Access  NOPR  and  the  Stranded 
Cost  Supplemental  NOPR.  the 
Commission  believes  it  is  important  to 
express  its  views  on  the  distinction 
between  Commission-jurisdictional 
transmission  in  interstate  commerce. 


jurisdiction  over  a  portion  of  wheeling  is  necessary 
for  states  to  be  able  to  assess  retail  stranded  costs. 
»< States  also  have  the  authority  to  address  so- 
called  "stranded  benefits"  [e.g.,  enviroiunental 
benefits  associated  with  conservation,  load 
management  and  other  DSM  programs)  through 
their  jurisdiction  over  local  distribution. 


and  state-jurisdictional  local 
distribution,  in  the  context  of 
unbundled  wheeling  by  public 
utilities.'*'*  The  distinction  is  important 
for  three  reasons.  First,  facilities  that 
can  be  used  for  wholesale  transmission 
in  interstate  commerce  would  be  subject 
to  the  Commission's  open  access 
requirements.  It  is  important  that  public 
utilities  and  their  customers  have  a  good 
understanding  of  which  faciUties  will  be 
subject  to  such  requirements.  Such 
understanding  will  be  crucial  to 
appropriate  planning  as  we  enter  into 
the  competitive  regime.  It  is  also 
important  that  utilities  not  be  able  to 
shield  themselves  from  the 
Commission's  open  access  requirements 
by  claiming  that  the  facilities  necessary 
to  deliver  power  to  a  wholesale 
purchaser  are  non-jurisdictional  "local 
distribution"  facilities. 

Second,  as  discussed  supra,  states 
may.  through  their  jurisdiction  over 
facilities  used  in  local  distribution, 
impose  a  surcharge  on  local  distribution 
that  will  permit  recovery  of  stranded 
costs  resulting  from  retail  wheeling  or 
retail-tumed-wholesale  customers. 
Providing  guidance  on  the  demarcation 
between  transmission  and  local 
distribution  should  assure  States  that 
they  have  the  ability  to  assess  stranded 
costs  on  the  departing  customers.  This 
should  result  in  more  realistic  economic 
evaluations  by  retail  customers 
contemplating  leaving  via  retail 
wheeling  and/or  municipalization. 

Third,  as  the  structure  of  the  electric 
industry  continues  to  change 
dramatically,  particularly  with  the  wide 
availability  of  unbimdled  wholesale 
(and  perhaps  retail)  services  to  deUver 
power  and  the  potential  for  various 
forms  of  voluntary  corporate 
unbundling,  utilities  need  to  know 
which  regulator  has  jurisdiction  over 
which  facilities  in  order  to  meet  State 
and  Federal  statutory  filing 
requirements. 

Two  specific  circumstances  are 
addressed: 

First,  what  facilities  are  jurisdictional  to 
the  Commission  in  a  situation  involving  the 
unbundled  delivery  in  interstate  commerce 
by  a  public  utility  of  electric  energy  firom  a 
third-party  supplier  to  a  purchaser  who  will 
then  re-sell  the  energy  to  an  end  user? 

Second,  what  facilities  are  jurisdictional  to 
the  Commission  in  a  situation  involving  the 
unbundled  delivery  in  interstate  conmierce 


'"'The  tenn  "wheeling"  is  intended  to  cover  any 
delivery  of  electric  energy  from  a  supplier  to  a 
purchaser,  i.e..  transmission,  distribution,  and/or 
local  distribution.  The  Commission  also  has 
jurisdiction  to  order  wholesale  transmission 
services  in  either  interstate  or  intrastate  commerce 
by  transmitting  utilities  that  are  not  also  public 
utilities.  See  Tex  La  Electric  Cooperative  of  Texas. 
Inc..  67  FERC  161,019  (1994).  rehg pending. 


by  a  public  utility  of  electric  energy  from  a 
third-party  supplier  directly  to  an  end  user? 

Based  on  an  analysis  of  the  relevant 
legislative  history  and  case  law  under 
the  FPA,  the  Commission  reaches  the 
following  conclusions.  With  respect  to 
the  first  circumstance,  the  Commission 
concludes  that  a  public  utility's 
facilities  used  to  deliver  electric  energy 
to  a  wholesale  purchaser,  whether 
labeled  "transmission,"  "distribution," 
or  "local  distribution"  are  subject  to  the 
Commission's  exclusive  jurisdiction 
under  sections  205  and  206,  and  that  a 
public  utility's  facilities  used  to  deliver 
electric  energy  from  the  wholesale 
purchaser  to  the  ultimate  consumer  are 
"local  distribution"  facilities  subject  to 
the  rate  jurisdiction  of  the  state.'*'* 

With  respect  to  the  second 
circumstance,  the  Commission  believes 
that,  based  on  the  particular  facts  of  the 
case,  some  of  the  public  utility's 
facilities  used  to  dehver  electric  energy 
to  an  end-user  may  be  FERC- 
jurisdictional  transmission  facilities, 
while  some  of  the  faciUties  used  may  be 
state-jurisdictional  local  distribution 
facilities. 

We  set  forth  below  the  relevant 
legislative  history  and  case  law.  our 
legal  conclusions,  and  the  factors  which 
we  believe  are  indicative  of  whether 
facilities  are  used  in  "local  distribution" 
or  "transmission  in  interstate 
commerce."  as  those  terms  are  used  in 
the  FPA. 

1.  Relevant  Federal  Power  Act  (FPA) 
Provisions 

The  Commission's  jurisdiction  is  set 
forth  in  section  201  of  the  FPA.'o'' 
Section  201(b)(1)  provides  in  pertinent 
part: 

The  provisions  of  this  Part  shall  apply  to 
the  transmission  of  electric  energy  in 
interstate  commerce  and  to  the  sale  of 
electric  energy  at  wholesale  in  interstate 
commerce  *   *   *.  The  Commission  shall 
have  jurisdiction  over  all  facilities  for  such 
transmission  or  sale  of  electric  energy,  but 
shall  not  have  jurisdiction  *   *  *  over 
facilities  used  in  local  distribution  or  only  for 
the  transmission  of  electric  energy  in 
intrastate  commerce,  or  over  facilities  for  the 
transmission  of  electric  energy  consumed 
wholly  by  the  transmitter. -*<» 

Section  201(c)  provides  that: 


"*  There  are,  of  course,  facilities  that  are  used  to 
provide  delivery  to  both  wholesale  purchasers  and 
end  users.  In  those  situations,  we  believe  that  the 
Commission  and  the  States  have  jurisdiction  !o  set 
rates  for  the  services  that  are  within  their  respective 
jurisdictions.  That  facilities  are  used  to  ser\e  resale 
and  retail  customers  does  not.  however,  necessarily 
mean  that  the  facilities  are  local  distribution 
facilities. 

"^  16  U.S.C.  824. 

™  16  U.S.C.  824(b)  (emphasis  added). 
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electric  energy  shall  be  held  to  be 
tmuunitted  in  interstate  commerce  if 
trsnsmitted  from  a  State  and  consumed  at 
any  point  outside  thereof:  but  only  insofar  as 
such  transmission  takes  place  within  the 
United  States."" 

Some  of  the  court  decisions  that 
construe  jurisdictional  facilities  under 
section  201  also  construe  the 
Commission's  jurisdiction  under  section 
203.  Section  203(a)  provides,  in  relevant 
part: 

No  public  utility  shall  sell,  lease,  or 
otherwise  dispose  of  the  whole  of  its 
facilities  sublet  to  the  jurisdiction  of  the 
Commission.  *   *   *  or  by  any  means 
whatsoever,  directly  or  indirectly,  merge  or 
consolidate  such  facilities  or  any  part  thereof 
with  those  of  any  other  person  •    *    •  without 
first  having  secured  an  order  of  the 
Commission  to  do  so."" 

In  addition,  section  206(d)  concerns 
facilities  "under  the  jurisdiction  of  the 
Commission": 

The  Commission  upon  its  own  motion,  or 
upon  the  request  of  any  State  commission 
whenever  it  can  do  so  without  prejudice  to 
the  efficient  and  proper  conduct  of  its  affairs, 
may  investigate  and  determine  the  cost  of  the 
production  or  transmission  of  electric  enei^ 
by  means  of  facilities  under  the  jurisdiction 
of  the  Commission  in  cases  where  the 
Conunission  has  no  authority  to  establish  a 
rate  governing  the  sale  of  such  energy.^'  ■ 

2.  Legislative  History  of  the  FPA 

The  relevant  legislative  history  of  the 
general  purposes  of  Title  II  of  the  FPA. 
and  of  section  201  in  particular,  focuses 
primarily  on  bundled  sales  of  electric 
energy  and  does  not  directly  address  the 
issue  of  what  constitutes  local 
distribution  as  opp>osed  to  transmission 
in  interstate  conunerce. 

In  discussing  the  general  purposes  of 
Title  II  of  the  House  bill,  the  House 
Report  states: 

Title  n  *  *  *  establishes  for  the  first  time 
regulation  of  electric  utility  companies 
transmitting  energy  in  interstate  commerce. 

•         •  •         •         • 

•   •   *  Under  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Public  Utilities 
Commission  v.  Attleboro  Steam  6-  E.  Co.  (273 
U.S.  83  1(1927)1)  [(Attleboro)].  the  rates 
charged  in  interstate  wholesale  transactions 
may  not  be  regulated  by  the  States.  Part  II 
gives  the  Federal  Power  Commission 
jurisdiction  to  regulate  these  rates.  A 
"wholesale"  transaction  is  deflned  to  mean 
the  sale  of  electric  energy  for  resale  and  (he 
Commission  is  given  no  jurisdiction  over 
local  rates  even  where  the  electric  energy 
moves  in  interstate  commerce.''^ 

In  its  analysis  of  section  201,  the 
House  Report  states: 


As  in  the  Senate  bill  no  jurisdiction  is 
given  over  local  distribution  of  electric 
energy,  and  the  authority  of  States  to  fix  local 
rales  is  not  disturbed  even  in  those  cases 
where  the  energy  is  brought  in  from  another 
State."' 

The  Senate  Report's  discussion  of  the 
general  purposes  of  the  FPA  states: 

The  decision  of  the  Supreme  Court  in 
[Attleboro]  placed  the  interstate  wholesale 
transactions  of  the  electric  utilities  entirely 
beyond  the  reach  of  the  States.  Other  features 
of  this  interstate  utility  business  are  equally 
immune  from  State  control  either  legally  or 
practically."* 

In  discussing  material  differences 
between  the  final  version  of  the  Senate 
bill  and  the  original  version,  the  Senate 
Report  states: 

Subsection  (b),  formerly  (a),  which  states 
the  subject  matter  to  which  the  part  relates, 
has  been  clarified  to  make  plain  that  it 
includes  interstate  transmission  where  there 
is  no  sale  and  excludes  all  facilities  used 
only  for  production  of  transmission  in 
intrastate  conmierce  or  in  local 
distribution."' 

In  discussing  section  201  of  the 
Senate  bill,  the  Senate  Report  further 
states: 

The  rate-making  powers  of  the  Conrmiission 
are  confined  to  those  wholesale  transactions 
which  the  Supreme  Court  held  in  [Attleboro] 
to  be  beyond  the  reach  of  the  States, 
jurisdiction  is  asserted  also  over  all  interstate 
transmission  lines  whether  or  not  there  is 
sale  of  the  energy  carried  by  those  lines  and 
over  the  generating  facilities  which  produce 
energy  for  interstate  transmission  and  sale.  It 
is  obvious  that  no  steps  can  be  taken  to 
secure  the  planned  coordination  of  this 
industry  on  a  regional  scale  unless  all  of  the 
facilities,  other  than  those  used  solely  for 
retail  distribution,  are  made  subject  to  the 
jurisdiction  of  the  Commission.  Facilities 
used  only  for  intrastate  commerce  or  local 
distribution  are  expressly  excluded  from  the 
operation  of  the  act.''* 

The  Conference  Report  adds  little 
description  regarding  jurisdictional 
facilities.  In  reference  to  section  201(b) 
it  states  that: 

ITjhe  language  of  the  House  amendment 
has  been  followed  with  a  clarifying  phrase 
added  to  remove  any  doubt  as  to  the 
Commission's  jurisdiction  over  facilities  used 
for  the  generation  and  local  distribution  of 
electric  energy  to  the  extent  provided  in 


'"/d  at  27. 


'"16U.S.C.  824(c). 

"0 16  U.S.C.  824b  (emphasis  added). 
" '  16  U.S.C.  824e(d)  (emphasis  added). 
}<2H.R.  Rep.  No.  1318.  74th  Cong..  1st  Sms.  7- 
8(1935). 


"*S.  Rep.  No.  621.  74th  Cong.,  1st  Sess.  at  17 
(1935).  See  id.  at  18  ("The  revision  (between  the 
original  and  nnal  versions  of  the  Senate  bill)  has 
also  removed  every  encroachment  upon  the 
authority  of  the  States.  The  revised  bill  would 
impose  Federal  regulation  only  over  those  matters 
which  cannot  effectively  be  controlled  by  the 
States.") 

"'W  at  19. 

"*/d.  at  48.  The  provisions  of  the  Senate  bill 
regarding  federal  jurisdiction  over  generating 
facilities  wer«  eliminated  from  the  final  version  of 
the  bill. 


other  sections  of  this  part  and  the  part  next 
following."' 

In  addition  to  the  above  statements 
pertaining  to  section  201  of  the  FPA. 
Congress  referenced  distribution  of 
energy  in  the  legislative  history  of 
section  206(d).  Section  206(d)  was 
originally  enacted  as  section  206(b)  of 
the  FPA.  Under  the  Regulatory  Fairness 
Act  of  1988,"«  section  206(b)  was 
redesignated  as  section  206(d). 

The  Conference  Report  on  the  original 
FPA  does  not  address  section  206(b). 
The  Senate  Report  on  the  FPA  bill  states 
in  pertinent  part: 

Subsection  (b)  authorizes  the  Commission 
to  investigate  and  determine  the  cost  of  the 
production  or  transmission  of  electric  energy 
by  means  of  facilities  under  the  jurisdiction 
of  the  Commission  in  cases  where  the 
Commission  has  no  authority  to  establish  a 
rate  governing  the  sale  of  such  enei^  *    *   *. 
Since  the  rate-making  powers  granted  to  the 
Commission  apply  only  to  the  wholesale 
rates  of  energy  sold  in  interstate  commerce, 
this  last  subsection  should  be  of  great  benefit 
in  removing  the  practical  difficulty  which  the 
States  may  encounter  in  regulating  the 
interstate  distribution  rates  which  are  lefi 
under  their  control.  Such  rate  regulation 
involves  the  examination  and  valuation  of 
prof>erty  outside  the  State.  The  task  is  one 
requiring  an  agency  with  a  jurisdiction 
broader  than  that  of  a  single  State.  The 
authority  of  the  Federal  Commission  is  to 
render  assistance  to  the  State  commissions  in 
a  way  which  would  preserve  and  make  more 
effective  the  jurisdiction  which  is  thus  left  to 
the  States."' 

The  House  Report  discusses  section 
206(b)  as  follows: 

This  subsection  reaches  those  situations 
where  electric  energy  is  transmitted  in 
interstate  commerce  by  the  same  company 
which  distributes  it  locally,  and  will  greatly 
aid  State  commissions  in  fixing  reasonable 
rates  in  such  cases. '^ 

Thus,  the  discussions  in  the  two 
reports  do  not  appear  to  contemplate  a 
situation  in  which  the  transmitter  and 
seller  of  electric  energy  are  different, 
and  neither  is  a  "local"  distributor.  The 
House  Report  expressly  refers  to  the 
same  company  being  the  transmitter  and 
seller  of  electric  energy.  The  Senate 
Report  by  its  terms  addresses  the 
regulation  of  interstate  distribution 
rates. -'2' 


'"H.R.  Conf.  Rep.  No.  1903,  74lh  Cong.,  Ist  Sess. 
74  (1935). 

""Pub.  L.  100-473,  102  Stat.  2299  (1988). 

"«S.  Rep.  No.  621,  74th  Cong.,  1st  Sess.  51  (1935) 
(emphasis  added). 

'»H.R.  Rep.  No.  1318.  74th  Cong..  1st  Sess.  29 
(1935)  (emphasis  added). 

"'  The  Senate  Report  states  that  interstate 
distribution  rates  are  left  in  the  States'  control. 
Obviously,  the  Senate  drew  a  distinction  between 
interstate  distribution  (left  in  the  States'  control) 
and  interstate  transmission  (given  to  the  FPC). 
Compare  S.  Rep.  No.  621  at  49  with  H.R.  Rep.  No. 
1318  at  51. 


The  above  legislative  history  on 
sections  201  and  206fb)  does  not 
provide  any  definitive  answers  to  the 
questions  raised.  We  therefore  turn  to 
the  case  law  imder  the  FPA. 

3.  Case  Law  under  the  FPA 

Jersey  Central  Power  &■  Light 
Company  v.  Federal  Power  Commission 
(Jersey  Central)  ^^^  was  the  first  of  the 
major  FPC  jurisdictional  cases 
considered  by  the  Supreme  Court.  The 
case  involved  the  acquisition  by  New 
Jersey  Power  and  Light  Company  (New 
Jersey  Power)  of  certain  securities  of 
Jersey  Central  Power  &  Light  Company 
(Jersey  Central)  without  the 
Commission's  prior  approval.  The 
question  before  the  Court  was  whether 
Jersey  Central  was  a  "public  utility" 
under  section  201(e)  323  of  the  FPA  so 
that  the  Commission's  prior  approval  of 
the  stock  acquisition  was  necessary 
under  section  203  of  the  FPA. 

Jersey  Central  owned  transmission 
facilities  that  connected  to  facilities  that 
Public  Service  Electric  &  Gas  Company 
(Public  Service)  owned.  The 
interconnection  of  these  transmission 
facilities  was  in  New  Jersey.  Public 
Service's  facilities  in  turn  connected  to 
the  facilities  of  the  Staten  Island  Edison 
Corporation  (Staten  Island  Edison),  a 
New  York  utility,  at  the  mid-channel  of 
Kill  van  Kull.  a  body  of  water  separating 
New  Jersey  and  New  York.  Jersey 
Central  delivered  energy  to  and  received 
energy  from  Public  Service  under 
contract,  and  Public  Service  dehvered 
energy  to  and  received  energy  from 
Staten  Island  Edison  imder  contract. 324 

The  Court  foimd  that,  although  Jersey 
Central  generated  and  received 
electricity  only  in  New  Jersey,  some  of 
the  electric  energy  that  it  dispatched  to 
Public  Service  "was  instantaneously 
transmitted  to  New  York."  323  The  Coiut 
held  that  "(t)his  evidence  •   •   * 
furnishes  substantial  basis  for  the 
conclusion  of  the  Commission  that 
facilities  of  Jersey  Central  are  utilized 
for  the  transmission  of  electric  energy 
across  state  lines."  32*  Therefore,  the 
Court  foiuid  that  Jersey  Central  was  a 


"'  319  U.S.  61  (1943)  (Jersey  Central). 

'"Section  201(e)  defines  a  "public  utility"  as 
"any  person  who  owns  or  operates  facilities  subject 
to  the  jurisdiction  under  this  Part  (other  than 
bcilities  subject  to  such  jurisdiction  solely  by 
reason  of  section  210.  211,  or  212)."  16  U.S.C 
B24(e).  The  section  as  adopted  in  1935  did  not 
contain  the  parenthetical,  which  was  adopted  in 
1978  as  ptart  of  the  Public  Utility  Regulatory 
Policies  Act. 

"« /crsey  Centra;,  319  U.S.  at  63-65. 

'»W.at66. 

"•W.  at  67  (citation  omitted). 

'"W.  at73. 


public  utility  within  the  meaning  of 
section  201(e).327  The 

The  Court  cited  Attleboro,  in  which 
the  Court  found  that  the  sale  of  locally 
produced  electric  energy  for  use  in 
another  state  resulted  in  the 
treuismission  of  electric  energy  in 
interstate  commerce,  even  though  title 
passed  at  the  state  line. 328  In  Jersey 
Central,  the  Court  explained  the 
rationale  for  federal  jurisdiction  as 
follows: 

[Section  201(c)  of  the  FPA]  defines  the 
electric  energy  in  commerce  as  that 
"transmitted  from  a  State  and  consumed  at 
any  point  outside  thereof."  There  was  no 
change  in  this  definition  in  the  various  drafts 
of  the  bill.  The  definition  was  used  to  "lend 
precision  to  the  scope  of  the  bill."  It  is 
impossible  for  us  to  conclude  that  this 
definition  means  less  than  it  says.  •   •   •  The 
purpose  of  this  act  was  primarily  to  regulate 
the  rates  and  charges  of  the  interstate 
energy. '2' 

The  Court  in  Jersey  Central  thus 
interpreted  the  FPA  as  placing  within 
the  federal  province  regulation  of 
wholesale  sales  of  electric  energy  that, 
in  any  manner,  flows  in  interstate 
commerce.  The  language  quoted  above 
and  the  citation  to  section  201(c)  of  the 
FPA,  to  be  relied  upon  in  subsequent 
Supreme  Court  cases,  strongly  suggested 
that  the  Commission's  jurisdiction  was 
not  based  on  whether  there  was  a  sale 
by  the  utility,  but  rather  on  the  flow  of 
electric  energy  either  into  or  out  of  a 
state,  so  long  as  the  energy  crosses  state 
lines. 

Connecticut  Light  &■  Power  Company 
v.  Federal  Power  Commission  (CLS-P),^^ 
which  was  decided  two  years  after 
Jersey  Central,  is  the  leading  case 
interpreting  the  section  201(b)  local 
distribution  proviso.  In  CL&-P,  the 
Commission  sought  to  regulate  the 
accounting  practices  of  Connecticut 
Light  &  Power  Company  (CLe-P).33i  At 
issue  was  whether  CLfi-P  was  a  "public 
utility"  under  the  FPA.  The  utility's 
system  encompassed  an  area  solely 
within  a  single  state  (Connecticut)  332 
and  did  not  interconnect  with  any  other 
company  that  operated  out  of  state.333 
"Its  piut:hases  and  sales,  its  receipts  and 
deliveries  of  power,  [were]  all  within 
the  state."  334  However,  CL&P  did 
purchase  energy  from  companies  that 
had,  in  tiun.  piut:hased  energy  from 
Massachusetts.  The  company  also  sold 


J»  273  U.S.  at  86,  89-90. 

'»319  U.S.  at  71  (footnote  omitted). 

"»324  U.S.  515  (1945)  [CLa-Pi- 

"'W.  at  517. 

'"W.  at  518. 

'"W.  at  521. 

'M/d.  at  522. 

'"W.  at  519-21. 

"»W. 


energy  to  a  mimicipality  that  exported 
a  portion  of  that  energy  to  Fishers 
Island,  located  off' the  coast  of 
Connecticut  but  "territory  of  New 
York."  335  The  Commission  based  its 
jurisdiction  on  these  few  transactions. 33« 

The  Covul  of  Appeals  affirmed  the 
Commission,  holding  that  the 
Commission's  jurisdiction. extended  to 
"electric  distribution  systems  which 
normally  would  operate  as  interstate 
businesses."  The  Court  of  Ap(>eals 
found  that: 

whether  or  not  the  facilities  by  which 
petitioner  distributes  energy  from 
Massachusetts  should  be  classified  as  "local" 
is  not  relevant  to  this  case.  The  sole  test  of 
jurisdiction  of  the  Commission  over  accounts 
is  whether  these  facilities,  "local"  or 
otherwise,  are  used  for  the  transmission  of 
electric  energy  from  a  pwint  in  one  state  to 
a  p>oint  in  another.'*'' 

The  Supreme  Court  reversed.  It  held 
that  the  statutory  language  in  section 
201(b)  of  the  FPA  providing  that  the 
Commission  "shall  not  have  jurisdiction 
*   *   *  over  facilities  used  in  local 
distribution"  is  a  limitation  upon 
Commission  jurisdiction  that  "the 
Commission  must  observe  and  the 
courts  must  enforce."  338  in  analyzing 
the  statute,  the  Court  stated: 

It  has  never  been  questioned  that 
technologically  generation,  transmission, 
distribution  and  consumption  are  so  fused 
and  interdep>endent  that  the  whole  enterprise 
is  within  the  reach  of  the  commerce  pwwer 
of  Congress,  either  on  the  basis  that  it  is,  or 
that  it  affects,  interstate  commerce,  if  at  any 
point  it  crosses  a  state  line. 
***** 

But  whatever  reason  or  combination  of 
reasons  led  Congress  to  put  the  provision  in 
the  Act,  we  think  it  meant  what  it  said  by  the 
words  "but  shall  not  have  jurisdiction  •   •  • 
over  facilities  used  in  local  distribution." 
Congress  by  these  terms  plainly  was  trying  to 
reconcile  the  claims  of  federal  and  local 
authorities  and  to  apportion  federal  and  state 
jurisdiction  over  the  industry.'**] 

The  Court  decided  that  this  limitation 
on  jurisdiction  was  "a  legal  standard 
that  must  be  given  effect  in  this  case  in 
addition  to  the  technological 
transmission  test."  34o 

The  Court  stated  that  whether  or  not 
local  distribution  facilities  carried  out- 
of-state  electric  energy  was  irrelevant. 
Whatever  the  origin  of  the  electric 
energy  they  carried,  so  long  as  the 
utility  used  the  lines  for  local 


"''Id.  at  522,  quoting  Connecticut  Light  6-  Power 
Co.  V.  FPC.  141  F.2d  14,  18  (DC.  Cir.  1944). 
"•  324  U.S.  at  529. 
»»H.  at  529-31. 
Mo/d.  at531. 
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distribution,**'  they  were  exempt  from 
federal  jurisdiction.  ^^  In  fact,  the  Court 
stated  that  local  distribution  facilities 
"may  carry  no  energy  except  extra-state 
energy  and  still  be  exempt  under  the 
Act."  Id.  at  531.  The  Court  concluded 
that  the  Commission's  order: 

Must  stand  or  fall  on  whether  this 
company  owned  facilities  that  were  used  in 
transmission  of  interstate  (mwer  and  which 
were  not  facilities  used  in  local 
distribution."' 

Upon  reversing  the  Coiul  of  Appeals, 
the  Court  commented,  in  dictum,  on  the 
evidence  the  Commission  had  relied 
upon  in  finding  that  the  facilities  in 
question  were  used  for  transmission,  it 
noted  that  the  Commission  had  relied 
upon  certain  gas  transportation  cases  in 
concluding  that  transmission  extends 
from  the  generator  to  the  point  where 
the  function  of  conveyance  in  bulk  over 
distance  is  completed  and  the  process  of 
subdividing  the  energy  to  serve  ultimate 
consiuners.  which  is  the  characteristic 
of  "local  distribution,"  is  begun.  The 
Court  cautioned: 

But  a  holding  that  distributing  gas  at  low 
pressure  to  consumers  is  a  local  business  is 
not  a  holding  that  the  process  of  reducing  it 
from  high  to  low  pressure  is  not  also  part  of 
such  local  business.  In  so  far  as  the 
Commission  found  in  these  cases  a  rule  of 
law  which  excluded  from  the  business  of 
local  distribution  the  process  of  reducing 
energy  from  high  to  low  voltage  in 
subdividing  it  to  serve  ultimate  consumers, 
the  Commission  has  misread  the  decisions  of 
this  Court.  No  such  rule  of  law  has  been  laid 
down.*** 

The  Court  also  noted  in  its  dictum, 
however,  that  once  a  company  is 
properly  found  to  t}e  a  "public  utility" 
under  the  Act.  the  fact  that  a  local 
commission  may  also  have  jurisdiction 
does  not  preclude  exercise  of  the 
Commission's  functions.  Id.  at  533.''*' 


^'  It  appears  that  while  the  Company  received 
power  (at  one  location]  at  66  kV.  it  primarily  owned 
lacilities  at  13.8  kV  and  below. 

>0  324U.S.  at531. 

*"  Id.  at  531  (emphasis  added). 

*"/£/.  at  534. 

**>  See  United  Slate$  v.  Public  UtilHiet 
Commission  of  California.  345  U.S.  295.  316  (1953) 
(Public  Utilities  Commission): 

Certainly  the  concrete  fact  of  resale  of  some 
portion  of  the  electricity  transmitted  from  a  state  to 
a  point  outside  thereof  invokes  federal  jurisdiction 
at  thn  outset,  despite  the  fact  that  the  power  thus 
useu  .."aveled  along  its  interstate  route 
"commingled"  with  other  power  sold  by  the  same 
seller  and  eventually  directly  consumed  by  the 
same  purchaser-distributor. 

S«e  also  Arkansas  Power  h-  Light  Co.  v.  FPC.  368 
F.2d  376,  383  (8th  Cir.  1966)  ("Where  a  company 
is  in  fact  a  public  utility,  all  wholesale  sales  for 
roaale  in  interstate  commerce  are  subject  to  the 
provisions  of  sections  205  and  206  of  the  |FPA|. 
regardless  of  the  facilities  used.").  The  Eighth 
Circuit  further  noted  that  the  section  201(b) 
exemption  applies  to  a  company's  status  as  a  public 


The  Court  instructed  the  lower  court  to 
remand  the  case  to  the  Commission  for 
a  Hnding  regarding  whether  the 
facilities  in  question  were  used  in  local 
distribution.*** 

The  CI^P  case  was  ultimately 
disposed  of  without  the  Commission 
having  made  a  finding  that  the  facilities 
were  used  in  local  distribution.  While 
the  Commission  found  that  it  was 
"extremely  doubtful"  that  it  could  find 
that  the  facilities  in  question  were  not 
local  distribution  facilities.  6  FPC  104. 
106  (1947).  the  Commission  did  not 
articulate  a  deHnition  of  local 
distribution  facilities. 

In  Wisconsin-S4ichigan  Power  Co.  v. 
Federal  Power  Commission,  '*''  the 
Seventh  Circuit  held  that  a  utility  was 
a  jurisdictional  public  utility  where  it 
operated  two  divisions  in  Wisconsin 
and  Michigan  in  a  coordinated  mfuiner 
such  that  electric  energy  from  one  state 
was  transmitted  to  the  other,  and  vice 
versa,  "in  appreciable  amounts  by  the 
power  company  and  by  it  commingled 
with  energy  generated  in  the  two 
respective  districts  and  then  delivered 
to  the  (wholesale)  customers.*   * 
The  court  also  rejected  the  notion  that 
the  energy  changed  its  form  or  character 
when  it  was  stepped  down  in  voltage 
before  it  reached  the  wholesale 
purchasers.*** 

The  court  in  Wisconsin-Michigan 
distinguished  between  transmission  and 
local  distribution  by  focusing  on 
wholesale  sales  of  electric  energy  versus 
retail  sales  ("local  rates")  of  electric 
energy.  It  cited  the  House  Report  on  the 
FPA,  and  characterized  the  legislative 
history  as  follows: 

The  legislative  history.  [H.R.  Rep.  No. 
13181.  74th  Cong.,  1st  Sess.  pages  7.  8  and 
27  |(103S)1,  discloses  that  the  Congressional 
Committee  intended  that  the  provisions  of 
the  IFPAl  should  apoly  to  the  transmission 
of  electric  energy  in  interstate  commerce,  i.e.. 
the  sale  of  energy  at  wholesale  in  interstate 
commerce,  but  not  to  the  retail  sale  of  any 
such  energy  in  local  distribution;  that  the 
IFPAj  left  to  the  state  the  authority  to  fix 
local  rates  where  the  energy  is  brought  in 
from  other  states,  and  that  the  rate  making 
power  of  the  (FPC]  was  to  be  conflned  to 
those  wholesale  transmissions  which  the 
Supreme  Court  had  held  in  [Attleboro]  to  be 
beyond  the  reach  of  the  state.  Under  that 
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utility  and  not  to  the  Commission's  jurisdiction 
over  sales  in  interstate  commerce  for  resale.  Id.. 
citing  Public  Utilities  Commission.  Cotton,  infra. 
and  Wisconsin-Michigan,  infra. 

^Id.  at  536. 

>"  197  F.2d  472  (7th  Clr.  1952).  cerl.  denied.  345 
U.S.  934  (1953)  (Wisconsin-Michigan). 

"•Id.  at  474. 

">Id.  ("Obviously  the  energy  thus  transmitted  in 
interstate  commerce  is  not  changed  in  form  or  in 
character  except  that  the  voltage  is  reduced  to  an 
extent  consistent  with  efficient  economic 
management  and  operation."). 


decision,  said  the  committee,  the  rates 
charged  in  interstate  wholesale  transactions 
could  not  be  regulated  by  the  states.  It 
defined  a  wholesale  transaction  as  the  sale  of 
electric  energy  for  resale. [""' 

The  Seventh  Circuit's  characterization 
of  the  House  Report  seems  to  equate 
transmission  of  electric  energy  in 
interstate  commerce  with  the  sale  of 
energy  at  wholesale  in  interstate 
commerce.  However,  this  interpretation 
is  at  odds  with  both  the  plain  words  of 
the  statute  as  well  as  the  language  of  the 
House  Report,  both  of  which  refer  to 
transmission  in  interstate  commerce 
separatclv  from  sales  for  resale  in 
interstate  commerce.*"  In  addition,  the 
Senate  Report,  which  the  Seventh 
Circuit  did  not  mention,  clearly 
recognized  jurisdiction  over  all 
interstate  transmission  lines,  whether  or 
not  a  sale  of  energy  is  carried  by  those 
Unes.*« 

The  Wisconsin-Michigan  court  also 
cited  analogous  natural  gas  cases, 
stating  that  "(tjhe  question  is 
essentially,  when  does  interstate 
commerce  tremsportation  end  and  where 
does  the  local  distribution  facilities  first 
become  operative."*'*  The  court  further 
stated  that: 

lUjpon  delivery  to  (the  wholesaler)  local 
distribution  begins  when  he  resells.  His  sales 
and  distribution  at  retail  are  clearly  local  in 
character,  and  constitute  only  local 
distribution:  but  at  no  point  before  delivery 
to  him  has  been  completed,  has  interstate 
transmission  terminated.  In  other  words, 
"facilities  used  in  local  distribution"  means 
facilities  used  for  making  resale  and 
distribution  to  consumers,  jurisdiction  over 
which  is  left  to  the  states.  It  was  only  because 
of  this  conclusion  that  the  Supreme  Court 
said,  (citation  omitted],  the  Act  "cutis] 
sharply  and  cleanly  between  sales  for  resale 
and  direct  sales  for  consumptive  uses."  We 
think  there  is  no  ground  for  the  position  that 
local  distribution  includes  any  transmission 
occurring  before  the  wholesaler  who  resells 
at  retail  is  reached.  (*'*i 

The  Seventh  Circuit  concluded  that 
the  sales  for  resale  were  made  in 
interstate  commerce;  that  local 
distribution  had  not  begun;  that  the 
interstate  character  of  the  transmission 
persisted  until  delivery  to  the 
wholesaler;  that,  up  to  that  point,  no 


'»197  F.2d  at  476  (emphasis  added). 

"I  See  H.R.  Rep.  No.  1318  at  27.  ("Subsection  (b) 
confers  jurisdiction  uf>on  the  Commission  over  the 
transmission  of  electric  energy  in  interstate 
commerce  and  the  sale  of  electric  energy  in 
wholesale  in  interstate  commerce*   *  *"  emphasis 
added). 

"'  See  S.  Rep.  No.  621  at  48  ( "Jurisdiction  is 
asserted  over  all  interstate  transmission  lines 
whether  or  not  there  is  a  sale  of  the  energy  carried 
by  those  lines  *   *   *"). 

"'197F.2dat477. 

"*M..  citing  FPCv.  East  Ohio  Gas  Co..  338  U.S. 
464  (1950)  (East  Ohio). 


local  distribution  facilities  were  in 
operation  and  that,  therefore,  the  sales 
were  subject  to  Commission  regulation. 

In  Federal  Power  Commission  v. 
Southern  California  Edison  Company 
(the  Colton  case),*"  the  Supreme  Court 
held  that  the  FPA  provides  a  clear  line 
of  demarcation  between  jurisdictional 
transactions  and  non-jurisdictional 
transactions.  However,  this  case,  too, 
involved  bundled  sales  of  electric 
energy.  In  the  facts  of  the  case,  Southern 
California  Edison  Company  (Edison) 
admitted  that  it  was  a  public  utility  by 
virtue  of  owning  two  interstate 
transmission  lines.***  At  issue  was 
whether  its  sales  of  electric  energy  to 
the  City  of  Colton,  California,  for  resale 
to  Colton's  retail  customers,  were 
jurisdictional.  Included  in  the  electric 
energy  that  Edison  sold  to  Colton  was 
out-of-state  electric  energy  from  Hoover 
Dam."'  The  Commission  ruled  that  the 
sale  to  Colton  was  a  sale  of  electric 
energy  at  wholesale  in  interstate 
commerce  subject  to  regulation  under 
the  FPA.**«  hi  upholding  the 
Commission,  the  Court  held  that 
Edison's  importation  of  out-of-state 
electricity  for  resale  to  Colton  sufftced 
to  confer  Federal  jurisdiction. 

The  Court,  citing  an  earlier  Supreme 
Court  case,*"  characterized 
Congressional  intent  in  the  FPA: 

(Wlhat  Congress  did  was  to  adopt  the  test 
developed  in  the  Attleboro  line  which  denied 
state  power  to  regulate  a  sale  "at  wholesale 
to  local  distributing  companies"  and  allowed 
state  regulation  of  a  sale  at  "local  retail  rates 
to  ultimate  consumers."  (**"' 

The  Court  rejected  the  argument  that 
FPC  jurisdiction  was  confined  to  those 
interstate  wholesale  sales 
constitutionally  beyond  the  power  of 
State  regulation  by  force  of  the 
Commerce  Clause,  and  was  to  be 
determined  on  a  case-by-case  analysis  of 
the  impact  of  state  regulation  upon  the 
national  interest.  The  Court  stated  that 
in  the  FPA: 

(Cjongress  meant  to  draw  a  bright-line 
easily  ascertained,  between  state  and  federal 
jurisdiction,  making  unnecessary  such  case- 


's' 376  U.S.  205  (1964)  [Colton). 

"*The  Supreme  Court  noted  that  Edison's  status 
as  a  public  utility  did  not  decide  the  question  of 
whether  the  FPC  could  assert  jurisdiction  over  the 
rates  for  the  Edison-Colton  sale.  Id.  at  208  n.3. 

'"W.  at208.  209  8tn.5. 

"» Id.  at  208.  See  Arkansas  Electric  Cooperative 
Corp.  v.  Arkansas  Public  Service  Commission.  461 
U.S.  375.  380  (1983)  ("[Colton]  held,  among  other 
things,  that  *  *  *  a  California  utility  that  received 
some  of  its  power  from  out-of-State  was  subject  to 
Federal  and  not  State  regulation  in  its  sales  of 
electricity  to  a  California  municipality  that  resold 
the  bulk  of  the  power  to  others."). 

"'W/i/iois  Natural  Gas  Co.  v.  Central  Illinois 
Public  Service  Co..  314  U.S.  498.  504  (1942). 

'•0  376  U.S.  at  214. 


by-case  analysis.  This  was  done  in  the  Power 
Act  by  making  FPC  jurisdiction  plenary  and 
extend[ed)  it  to  all  wholesale  sales  in 
interstate  commerce  except  those  which 
Congress  has  made  explicitly  subject  to 
regulation  by  the  States.  [**" 

The  Court  held  that  "[t]here  is  no  such 
exception  covering  the  Edison-Colton 
sale."  -**2 

Parties  in  the  Colton  case  had  raised 
the  question  of  whether  jurisdiction 
over  the  Colton  sale  was  prevented  by 
the  "local  distribution"  proviso  of 
section  201(b).  The  Court  stated  that 
whether  facilities  are  local  distribution 
facilities  is  a  matter  for  the  Commission 
to  decide  in  the  first  instance.  Citing 
CL6-P,  supra,  it  stated: 

Whether  facilities  are  used  in  local 
distribution — although  a  limitation  on  FPC 
jurisdiction  and  a  legal  standard  that  must  be 
given  effect  in  addition  to  the  technological 
transmission  test . . .  — involves  a  question 
of  fact  to  be  decided  by  the  FPC  as  an  original 
matter.  C*'! 

The  Court  cited  evidentiary  support  and 
the  Commission's  expertise  in  such 
matters  in  upholding  the  Commission's 
determination  that  certain  facilities 
owned  by  Edison  were  used  exclusively 
to  effect  the  wholesale  sale  to  Colton 
and  not  for  local  distribution.  Such 
facilities  included  12  kV  lines  that 
served  an  industrial  customer,  several 
lighted  highway  signs,  a  residence  and 
a  railroad  section  house  before  they 
reached  the  transformers  in  the  Colton 
substation.  The  FPC  had  held  that  those 
uses  prior  to  the  lines  reaching  the 
Colton  substation  did  not  transform  the 
lines  into  local  distribution  facilities.*** 

In  Duke  Power  Company  v.  Federal 
Power  Commission  (Duke),  ***  the  D.C. 
Circuit  held  that  a  public  utility's    . 
acquisition  of  facilities  used  solely  in 
local  distribution,  and  which  would 
continue  to  be  used  for  local 
distribution,  was  beyond  the 
Commission's  jurisdiction  under  section 
203.  The  case  involved  Duke  Power 
Company's  (Duke's)  proposed 
acquisition  of  facilities  owned  by 
Clemson  University  (Clemson),  which 
were  used  to  distribute  electricity  off- 
campus  to  customers  (primarily 
university  personnel)  in  two  South 
Carolina  counties.  Clemson  purchased 
the  power  at  wholesale  from  Duke.  No 
one  appeared  to  contest  the  conclusion 


?*' W.  at  215-216. 

5"  W.  at  216  (footnote  omitted). 

'*'W.  at  210  n.6  (citation  omitted). 

'*«W.  at  210n.6. 

'«401  F.2d  930  (D.C.  Cir.  19G8)  [Duke). 

'**Duke  delivered  power  to  Clemson  at  a 
distribution  voltage  of  4.160  volts.  The  step-down 
transformers  by  which  the  voltage  was  reduced,  and 
the  substations  at  which  the  delivery  was  effected. 
were  owned  by  Duke.  401  F.2d  at  931,  n.8. 


that  the  7  miles  of  distribution  line  and 
418  service  connections  owned  by 
Clemson  were  "local  distribution" 
facilities.***  Rather,  the  case  turned  on 
interpreting  section  203  and  whether  it 
was  intended  to  affect  only  acquisitions 
of  jurisdictional  facilities,  or  also  to 
affect  acquisitions  of  non-jurisdictional 
facilities.  In  interpreting  section  203, 
however,  the  D.C.  Circuit  extensively 
analyzed  and  discussed  the 
fundamental  jurisdictional  lines  that 
Congress  drew  in  section  201. 

Citing  to  the  CL&P  case,  the  court  in 
Duke  stated: 

The  Act,  as  we  have  seen,  effectuated 
federal  control  over  the  transmission  and  the 
sale  at  wholesale  of  electric  energy  in 
interstate  commerce,  and  established  the 
Commission's  regulatory  pKJwer  over  public 
utilities  engaging  in  either  of  these 
pursuits.]**'] 

However,  quoting  CLS-P,  the  court 
further  stated: 

The  expression  "facilities  used  in  local 
distribution"  is  one  of  relative  generality.  But 
as  used  in  this  Act  it  is  not  a  meaningless 
generality  in  the  light  of  our  history  and  the 
structure  of  our  government.  We  hold  the 
phrase  to  be  a  limitation  on  jurisdiction  and 
a  legal  standard  that  must  be  given  effect  in 
this  case  in  addition  to  the  technological 
transmission  test.]***] 

The  court  further  rejected  the 
Commission's  concept  that,  in  order  to 
determine  whether  jurisdiction  over  any 
particular  acquisition  existed,  the 
impact  of  local  supervision  be  measured 
on  a  case-by-case  basis.  Quoting  from 
Colton,  the  court  stated: 

(TJhis  "flexible  approach" — involving  as  it 
does  the  consideration,  inter  alia,  of  "the 
effect  of  the  regulation  upran  the  national 
interest  in  the  commerce" — has  been  flatly 
rejected  as  a  technique  for  resolving 
jurisdictional  conflicts  between  the 
Commission  and  state  bodies  *   *   *  We  think 
that  like  the  line  "(i]t  cut  sharply  and  cleanly 
between  sales  for  resale  and  direct  sales  for 
consumptive  uses"  to  facilitate  jurisdictional 
determinations  in  rate  regulation,  "Congress 
meant  to  draw  a  bright  line  easily 
ascertained,  between  state  and  federal 
jurisdiction,  making  unnecessary  such  case- 
by-case  analysis,"  in  distributing  regulatory 
power  over  the  acquisition  of  facilities.'*' 

The  court  rejected  the  Commission's 
argument  that  jurisdiction  over  the 
merger  or  consolidation  of  jurisdictional 
facilities  with  those  of  any  other 
"person"  under  section  203  gave  the 
Commission  jurisdiction  over  Duke's 
acquisition.  The  court  stated  that  the 
FPA  reflects  a  policy  "'that  matters 
largely  of  a  local  nature,  even  though 


5*' 401  F.2d  at  938-39  (emphasis  added,  footnotes 
omitted). 
**•  Id.  (footnote  omitted). 
^Id.  at  949  (footnotes  omitted). 
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interstate  in  character,  should  be 
handled  locally  and  should  receive  the 
consideration  of  local  [ofricials]  familiar 
with  the  local  conditions  in  the 
communities  involved."^'"' 

Federal  Power  Commission  v.  Florida 
Power  &■  Light  Company  "'  is  the  last 
major  court  case  to  address  the 
Commission's  transmission  jurisdiction. 
In  this  case,  the  Commission  sought  to 
impose  its  accounting  rules  upon 
Florida  Power  &  Light  Company 
(Florida  Power  &  Light).  The  company's 
system  lay  solely  within  the  borders  of 
Florida  and  did  not  directly  connect 
with  any  out-of-state  utility.'^^  The 
Commission  held  that  Florida  Power  & 
Light  did  own  facilities  that  transmitted 
electric  energy  in  interstate  commerce, 
but  the  Court  of  Appeals  for  the  Fifth 
Circuit  ruled  that  the  Commission  did 
not  have  substantial  evidence  to  support 
its  finding. 

The  Supreme  Court  reversed.  The 
Supreme  Court  noted  that  Florida  Power 
&  Light  was  a  member  of  the  Florida 
Power  Pool  along  with  Florida  Power 
Corporation  (Florida  Power  Corp.)."'  In 
turn,  Florida  Power  Corp.  connected 
with  Georgia  Power  Company  (Georgia 
Power)  at  a  "bus"  "*  south  of  the 
Georgia-Florida  border.'""  Florida  Power 
Corp.  regularly  exchanged  power  with 
Georgia  Power. '^*  In  many  instances, 
Florida  Power  Corp.  transferred  power 
to  Florida  Power  &  Light  instantly  after 
receiving  power  from  Georgia  Power, 
and  transferred  power  to  Georgia  Power 
immediately  after  receiving  power  from 
Florida  Power  &  Light.'"  The  Supreme 
Court  found  that  power  commingled  in 
the  bus  moved  across  state  lines,  and 
concluded  that  Florida  Power  &  Light 
engaged  in  transmission  in  interstate 
commerce.  The  Court  held  that,  to 
establish  jurisdiction,  the  Commission 
need  only  show  that  "some  [Florida 
Power  &  Light]  power  goes  out  of 
State."  "«  The  Court  further  explained 
that  "(ijf  any  (Florida  Power  &  Light] 
power  has  reached  Georgia,  or  [if 
Florida  Power  &  Light]  makes  use  of  any 


''^/d.  at  936  (quoting  from  Hsarings  on  H.R.  5423 
before  ttie  House  Committee  on  Interstate  and 
Foreign  Commerce.  74th  Cong..  lit  Sess.  393  (1935) 
(teatimony  of  ihen-FPC  Commissioner  Seavey)). 

"'  404  U.S.  453.  rehg  denied.  405  U.S.  948  (1972) 
{Florida  Power  6-  Light]. 

'"404  U.S.  at  456. 

"'W.  at  456. 

'^' A  "bus"  is  a  connector  or  group  of  connectors 
that  serves  as  a  common  connection  for  two  or  more 
circuits. 

"'404  U.S.  at  457. 

'"W  at  457*  n.8. 

''^Id.  at  461.  (emphasis  omitted). 

*^ld.  al  461  n.10.  (emphasis  added). 


Georgia  power  •   •   •  FPC  jurisdiction 
will  attach  *   •   *.""» 

There  is  also  a  line  of  cases  that 
address,  among  other  things,  what 
constitutes  a  Commission  jurisdictional 
"sale  of  electric  energy  at  wholesale"  '*> 
under  section  201  of  the  FTA."'  These 
cases  all  concerned  bundled  sales. 
While  the  issues  posed  above  involve 
unbundled  wheeling,  the  "resale"  cases 
are  helpful  to  the  extent  they  suggest 
that  local  distribution  takes  place  only 
after  power  is  subdivided.  See,  e.g.,  345 
U.S.  at  316  ("the  facilities  supplied 
'local  distribution'  only  after  the  current 
was  subdivided  for  individual 
consumers."). 

4.  Natural  Gas  Act 

The  Natural  Gas  Act  (NGA)  was 
adopted  in  1938.  Like  the  FPA.  the  NGA 
contains  language  limiting  the 
Commission's  jurisdiction  in  situations 
involving  local  distribution. '^^ 

Section  1(b)  of  the  NGA  provides: 

The  provisions  of  this  Act  shall  apply  to 
the  transportation  of  natural  gas  in  interstate 
commerce,  to  the  sale  in  interstate  commerce 
of  natural  gas  for  resale  for  ultimate  public 
consumption  for  domestic,  commercial, 
industrial,  or  any  other  use,  and  to  natural 
gas  companies  engaged  in  such 
trans[>ortation  or  sale,  but  shall  not  apply  to 
any  other  transportation  or  sale  of  natural  gas 
or  to  the  local  distribution  of  natural  gas  or 
to  the  facilities  used  for  such  distribution  or 
to  the  production  or  gathering  of  natural. ^*^ 

There  is  similarity  in  many  respects 
between  the  House  and  Senate  Reports 
on  the  FPA  and  the  NGA  with  respect 
to  the  jurisdiction  given  the 
Commission.  For  example,  all  four 
reports  mention  Attleboro  as  placing 
interstate  wholesale  transactions  beyond 
the  reach  of  the  States.  As  indicated  in 
the  House  Report  on  the  NGA,  the  States 
could  "regulate  sales  to  consumers  even 
though  such  sales  are  in  interstate 
commerce,  such  sales  being  considered 
local  in  character  and  in  the  absence  of 
congressional  prohibition  subject  to 
State  regulation."  (See  H.R.  Rep.  No. 
709,  75th  Cong.,  1st  Sess.  1).  However, 
the  House  and  Senate  Reports  on  the 
NGA  contain  identical  language  not 
found  in  the  reports  on  the  FPA: 

In  view  of  the  importance  of  section  1(b), 
which  states  the  scope  of  the  act,  it  seems 
advisable  to  comment  on  certain  provisions 
app>earing  therein.  It  will  be  noted  that  this 


<«>Sm>  Section  201(d),  16  U.S.C.  §B24(d)  (1988). 

'"'  Public  Utilities  Commission,  supm  note  345; 
City  of  Oaliland.  California  v.  FEBC.  754  F.2d  1378 
(9th  Cir.  1985)  [Oakland].  See  also  Alexander  \. 
FERC.  609  F.2d  543  (DC.  Cir.  1979)  {Alexander). 

**' Courts  often  rely  on  cases  construing  the  NGA 
when  interpreting  the  FPA.  and  vice  versa.  E.g., 
Arkansas  Louisiana  Gas  Co.  v.  Hall,  453  U.S.  571, 
577  n.7  (1981). 

M>  15  U.S.C  717(b)  (emphasis  added). 


subsection  of  the  bill,  after  affirmatively 
stating  the  matters  to  which  the  act  is  to 
apply,  contains  a  provision  sf>ecifying  what 
the  act  is  not  to  apply  to,  as  follows: 

But  shall  not  apply  to  any  other 
transportation  or  sale  of  natural  gas  or  to  the 
local  distribution  of  natural  gas  or  to  the 
facilities  used  for  such  distribution  or  to  the 
production  or  gathering  of  natural  gas. 

The  quoted  words  are  not  actually 
necessary,  as  the  matters  s(>ecified  therein 
could  not  be  said  fairly  to  be  covered  by  the 
language  aRirmatively  stating  the  jurisdiction 
of  the  Commission,  but  similar  language  was 
in  previous  bills,  and,  rather  than  invite  the 
contention,  however  unfounded,  that  the 
elimination  of  the  negative  language  would 
broaden  the  scope  of  the  act,  the  committee 
has  included  it  in  this  bill.  That  part  of  the 
negative  declaration  stating  that  the  act  shall 
not  apply  to  "the  local  distribution  of  natural 
gas"  is  surplusage  by  reason  of  the  fact  that 
distribution  is  made  only  to  consumers  in 
connection  with  sales,  and  since  no 
jurisdiction  is  given  to  the  Commission  to 
regulate  sales  to  consumers  the  Commission 
would  have  no  authority  over  distribution, 
whether  or  not  local  in  character.  (Emphasis 
added).  [  J"| 

As  a  result  of  this  language  it  can  be 
argued  that  Congress  considered 
distribution  (and  local  distribution)  only 
in  the  context  of  bundled  retail  sales  of 
natural  gas.  In  fact,  it  appears  that  all  of 
the  court  cases  affirming  the  states'  right 
to  regulate  local  distribution  of  gas  have 
involved  bundled  retail  sales.  See 
Panhandle  Eastern  Pipe  Line  Co.  v. 
Michigan  Public  Service  Commission, 
341  U.S.  329  (1951)  (Panhandle).  There 
the  Court,  in  a f firming  the  State  of 
Michigan's  right  to  regulate  an  interstate 
pipeline's  proposed  bundled  retail  sales 
of  gas  to  industrial  consumers,  noted 
that  the  pipeline  company  proposed  to 
lay  pipeline  in  "the  streets  and  alleys  of 
Detroit"  and  ignored  the  local 
distribution  company's  request  for 
additional  gas  to  meet  the  increased 
needs  of  the  industrial  consumers.  Id.  at 
333.  While  the  Court  based  its  holding 
on  a  state's  authority  to  regulate  direct 
(retail)  sales  to  an  end-user,  rather  than 
on  the  basis  of  the  section  1(b)  local 
distribution  provision,  it  also  found  that 
the  proposed  sales  were  "primarily  of 
local  interest"  and  "emphasized  the 
need  for  local  regulation."  Id.  Two  years 
before  Panhandle,  the  Supreme  Court 
issued  its  decision  in  FPC  v.  East  Ohio 
Gas  Co.,  338  U.S.  465  (1949)  (East 
Ohio).  East  Ohio  Gas  Company  owned 
and  operated  a  natural  gas  business 
wholly  within  the  State  of  Ohio.  The 
company  sold  gas  only  to  Ohio 
customers  but  most  of  the  gas  was 
transported  to  Ohio  from  other  states  by 
interstate  pipelines.  These  interstate 


pipelines  connected  inside  Ohio  with 
East  Ohio's  large  high  pressure  lines. 
The  gas  then  was  transported  over  100 
miles  through  East  Ohio's  system  to  its 
local  distribution  system.  East  Ohio 
argued  that  it  was  exempt  from 
Commission  jurisdiction  because  all  of 
its  facilities  were  local  distribution. 
The  Court  disagreed,  finding  the 
Commission's  jurisdiction  extends  over 
the  transportation  of  gas  in  interstate 
commerce  through  high-pressure 
transmission  lines  and  that  distribution 
did  not  begin  until  the  point  where 
pressure  is  reduced  and  gas  enters  local 
mains.  The  Court  stated  that:  "[wjhat 
Congress  must  have  meant  by  'facilities' 
for  'local  distribution'  was  equipment 
for  distributing  gas  among  customers 
within  a  particular  local  community, 
not  the  high-pressure  pipelines 

transporting  the  gas  to  the  local 
mains."  385 

The  Commission  relied  in  part  on 
East  Ohio 's  high  pressure/low  pressure 
distinction  in  a  recent  NGA  section  7 
certificate  case  which  authorized 
construction  of  facilities  to  bypass  the 
local  distribution  company. ^^  On 
appeal,  the  California  Commission 
argued  that  imder  section  1(b)  it  should 
at  least  have  "jurisdiction  over  the  'taps, 
meters  and  other  tie-in  facilities'  that 
link  the  pipeline  to  end  users."  ^87  xhe 
court  disagreed: 

While  as  a  matter  of  ordinary  English 
'local  distribution'  might  be  understood 
to  encompass  any  delivery  to  an  end 
user,  that  is  hardly  the  only  or  even 
more  plausible  reading.  Distribution 
conjures  up  receiving  a  large  quantity  of 
some  good  and  parcelling  it  out  among 
many  takers,  ^s* 

After  reviewing  the  report  language 
discussed  above,  the  court  also  stated: 

Insofar  as  congressional  committees  spoke 
to  the  matter  *   *   *  they  appear  to  have 
viewed  distribution  as  confined  to  its 
parcelling  out  function  and  (probably)  even 
more  narrowly,  to  parcelling  out 
accompanied  by  retail  sales. ^"^ 

In  Cascade  Natural  Gas  Corporation 
v.  FERC,  et  al.  (Cascade),  the  court 
affirmed  the  Commission's  authorizing 
an  interstate  pipeline  under  section  7  of 
the  NGA  "to  construct  a  tap  and  meter 
facility  that  would  allow  it  to  deliver 


»<H.R.  Rep.  No.  709,  75th  Cong..  1st  Sess.  3 
(1937):  S.  Rep.  No.  1162,  75th  Cong.,  1st  Sess.  3 
(1937). 


'"  338  U.S.  at  469-70. 

'••See  Mojave  Pipeline  Company.  35  FERC 
161,199  (1986).  reh'g  denied,  il  FERC  161,040 
(1987),  rehg  denied.  42  FERC  161.351  (1988):  see 
also  Mojave  Pipeline  Company.  66  FERC  161,194 
(1994),  reh'g  pending. 

'•'  See  Public  Utilities  Commission  of  the  State  of 
California  v.  FERC,  et  al..  900  F.2d  269.  273  (D.C. 
Cir.  1990)  (footnote  omitted)  {WyCaf\. 

"•/d.  at  276. 

'**/d.  (emphasis  in  original). 


natural  gas  directly  to  two  industrial 
consumers*   *   •."s*"  To  reach  the 
interstate  pipeline,  the  industrials 
constructed  a  nine-mile  pipeline. 
Together,  the  facilities  bypassed  the 
local  distribution  company.^^i 

The  court  rejected  arguments  that 
section  1(b)  deprived  the  Commission  of 
jurisdiction  holding  that: 

"Local  distribution,"  as  Congress  viewed 
the  term,  involves  two  components:  the  retail 
sale  of  natural  gas  and  its  local  delivery, 
normally  through  a  network  of  branch  lines 
designed  to  supply  local  consumers.^"^ 

5.  Analysis 

a.  What  facilities  are  jurisdictional  to 
the  Commission  in  a  situatibn  involving 
the  unbundled  delivery  in  interstate 
commerce  by  a  public  utility  of  electric 
energy  from  a  third-party  supplier  to  a 
purchaser  who  will  then  re-sell  the 
energy  to  an  end  user?  The  case  law 
supports  the  conclusion  that  any 
facilities  of  a  public  utility  used  to 
deliver  electric  energy  in  interstate 
commerce  to  a  wholesale  purchaser, 
whether  such  facilities  are  labeled 
"transmission."  "distribution"  or  "local 
.distribution."  are  subject  to  the 
Commission's  jurisdiction  under 
sections  205  and  206. 

This  conclusion  is  supported  by 
Public  Utilities  Commission,  supra,  in 
which  the  Supreme  Court,  in  the  section 
of  its  opinion  addressing  the  section 
201(b)  local  distribution  provision,  held 
that  local  distribution  facilities  began 
"only  after  the  current  was  subdivided 
for  individual  consumers."  ^^^ 
Wisconsin-Michigan,  supra,  in  which 
the  Seventh  Circuit  held  that  there  is  no 
local  distribution  until  the  wholesaler 
who  re-sells  at  retail  is  reached,  is  to 
like  effect. 

This  conclusion,  which  results  in  a 
"functional"  line  being  drawn  to 
determine  Commission  jurisdiction,  is 
not  only  consistent  with  the  case  law 
under  section  201.  but  is  also  consistent 
with  our  interpretation  of  the  line 
drawn  under  newly  amended  FPA 
sections  211  and  212.  As  long  as  electric 
energy  is  being  sold  to  a  legitimate 
wholesale  purchaser,  we  believe  the 
Commission  has  jurisdiction  under 
sections  201,  205,  and  206  of  the  FPA 
over  the  public  utiUty's  facilities  used  to 
deliver  electric  energy  to  that  purchaser. 

b.  What  facilities  are  jurisdictional  to 
the  Commission  in  a  situation  involving 


390955  F.2d  1412,  1414  (10th  Cir.  1992). 

'•'  Unlike  the  situation  in  WyCal  where  the 
pipeline  made  direct  sales  to  end  users,  in  Cascade 
the  pipeline  transported  gas  purchased  from  third 
parties.  See  Northwest  Pipeline  Corporation.  51 
FERC  1 61 .289  at  61 .909  (1990). 

'"  Cascade.  955  F.2d  at  1421. 

'»>  345  U.S.  at  316  (footnote  omitted). 


the  unbundled  delivery  in  interstate 
commerce  by  a  public  utility  of  electric 
energy  from  a  third-party  supplier 
directly  to  an  end  user?  In  analyzing 
jurisdiction  over  unbundled  retail 
wheeling,  we  believe  it  is  important  to 
distinguish  between  unbundled 
wheeling  provided  by  the  public  utility 
who  previously  provided  bundled  retail 
service  to  the  end  user,  and  unbundled 
wheeling  provided  by  other  public 
utilities  to  the  end  user.  For  example,  a 
former  bundled  retail  customer  may 
need  unbundled  wheeling  services  from 
its  previous  public  utility  generation 
supplier,  as  well  as  unbundled  wheeling 
from  one  or  more  intervening  public 
utilities,  in  order  to  reach  a  distant 
generation  supplier.  In  this  scenario,  the 
Commission  believes  it  would  have 
jurisdiction  over  all  of  the  facilities  used 
for  the  unbundled  wheeling  provided  by 
the  intervening  public  utilities. ^s*  The 
more  difficult  issue  is  whether  some 
portion  of  the  facilities  used  to  transmit 
energy  from  the  transmitting  utility  in 
closest  proximity  to  the  end  user  (the 
former  supplier  of  the  bundled  product) 
is  local  distribution  facilities.  We 
believe  that  in  most,  if  not  all 
circumstances,  some  portion  will  be 
local  distribution  facilities. 

The  case  law  is  replete  with 
statements  that  the  local  distribution 
provision  of  section  201  must  be  given 
effect.  However,  the  Supreme  Court  in 
both  CL&P  and  Colton,  supra,  has  stated 
that  whether  facilities  are  used  in  local 
distribution  is  a  question  of  fact  to  be 
decided  by  the  Commission  as  an 
original  matter.  Thus,  there  is  no  clear 
case  law  on  a  "bright  line"  between 
transmission  and  local  distribution.  In 
addition,  regardless  of  the  details  of  the 
chain  of  delivery  services  necessary  to 
move  electric  energy  from  the  generator 
to  the  end  user,  in  most  cases  the  last 
public  utility  in  the  chain  will  use 
facilities  that  historically  were 
considered  local  distribution  facilities. 
Accordingly,  unlike  the  situation 
involving  unbundled  wholesale 
wheeling,  for  which  the  case  law  clearly 
supports  a  "functional"  test,  the 
Commission  believes  the  case  law  and 
practical  reaUties  of  a  changing  industry 
support  an  analysis  of  local  distribution 
facilities  based  on  the  faciUties' 
functional  as  well  as  technical 
characteristics. 

While  it  would  be  preferable  to  draw 
an  absolutely  "bright"  line  [e.g.,  based 
on  technical  characteristics  such  as 
voltage),  this  does  not  appear  to  be 


'»<  The  Commission  would  not  have  jurisdiction 
over  the  rates  for  the  sale  of  generation  by  the 
distant  supplier  because  the  transaction  would  be 
a  i«tail  sale  of  electric  energy. 
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required  by  the  case  law  and. 
importantly,  would  not  be  a  workable 
approach  in  all  cases  because  of  the 
variety  of  circumstances  that  may  arise 
and  because  utilities  themselves  classify 
facilities  differently  [e.g.,  one  utility 
may  classify  a  69  kV  facility  as 
transmission:  another  may  classify  it  as 
distribution). 

There  are  several  indicators  that  we 
propose  to  evaluate  in  determining 
whether  particular  facilities  are 
transmission  or  local  distribution  in  the 
case  of  vertically  integrated 
transmission  and  distribution 
utilities.  3»» 

•  Local  distribution  facilities  are 
normally  in  close  proximity  to  retail 
customers. 

•  Local  distribution  facilities  are 
primarily  radial  in  character. 

•  Power  flows  into  local  distribution 
systems,  it  rarely,  if  ever,  flows  out. 

•  When  power  enters  a  local 
distribution  system,  it  is  not 
reconsigned  or  transported  on  to  some 
other  market. 

•  Power  entering  a  local  distribution 
system  is  consumed  in  a  comparatively 
restricted  geographical  area. 

•  Meters  are  based  at  the 
transmission/local  distribution  interface 
to  measure  flows  into  the  local 
distribution  system. 

•  Local  distribution  systems  will  be 
of  reduced  voltage.  3"* 

In  summary,  for  unbundled  wholesale 
wheeling  we  will  apply  a  functional 
test.  The  only  defmitive  question  will  be 
whether  the  entity  to  whom  the  power 
is  delivered  is  a  lawful  wholesaler. 

For  unbundled  retail  wheeling  we 
will  apply  a  combination  functional- 
technical  test  that  will  take  into  account 
technical  characteristics  of  the  facilities 
used  for  the  wheeling.  In  most,  if  not  all. 
circumstances  in  this  situation,  we 
expect  there  to  be  local  distribution 
facilities.  To  assist  states  in  dealing  with 
stranded  costs  resulting  from  retail 
wheeling,  we  will  make  every  attempt  to 
expedite  a  decision  if  a  state  requests 
clarification  concerning  whether  certain 
facilities  are  local  distribution  facilities. 

By  clarifying  the  tests  the  Commission 
will  apply  to  determine  if  facilities  used 


■*>^  In  the  case  of  a  distribution-only  utility,  which 
is  franchised  by  a  Stdte  or  local  governinnnt  and 
sells  only  at  retail,  all  of  the  circuits  (and  related 
wires,  transformers,  lowers,  and  rights  of  way) 
which  it  owns  or  operates  (regardless  ot  voltage) 
would  be  local  distribution  facilities. 

''"'The  Commission  has  analyzed  utilities'  Tilings 
required  by  the  Commission's  regulations.  These 
filings  are  made  on  FERC  Form  No.  1.  While  there 
i»  no  uniform  breakpoint  between  transmission  and 
distribution.  It  appears  that  utilities  account  for 
facilities  operated  at  greater  than  30  kV  as 
transmission  and  that  distribution  facilities  are 
usually  less  than  40  kV. 


to  deliver  unbundled  electric  energy  are 
FERC-jurisdictional  or  state- 
jurisdictional.  we  believe  we  have 
facilitated  the  ability  of  this 
Commission  and.  importantly,  state 
commissions  to  assess  legitimate 
stranded  costs  to  customers  who  leave 
their  existing  suppliers'  systems.  The 
application  of  these  tests  means  that 
states  will  be  able  to  address  stranded 
costs  by  imposing  an  exit  fee  on 
departing  retail  customers,  or  including 
an  adder  in  the  retail  customers'  local 
distribution  rates. 

H.  Implementation 

Because  the  proposed  requirements  in 
the  Open  Access  NOPR  are  aimed  at 
eliminating  undue  discrimination  in  the 
provision  of  transmission  services  in 
interstate  commerce,  and  at  achieving 
competitive  bulk  power  markets  for  the 
benefit  of  electricity  consumers,  our 
preliminary  view  is  that  op>en  access 
tariffs  should  be  in  place  as  soon  as 
possible.  Very  simply,  we  would  not 
want  to  delay  a  program  which  we 
expect  to  produce  significant  ratepayer 
benefits  over  time.  We  also  would  want 
to  provide  procedures  and  guidance  for 
stranded  cost  recovery  as  soon  as 
possible  in  order  to  complete  the 
transition  from  a  tightly-controlled  cost- 
of-service  regulatory  regime  to  the 
competitive  regime  we  expect  in  the 
very  near  future. 

To  those  ends,  we  propose 
implementation  procedures  that  the 
Commission  currently  believes  will  be 
appropriate  for  non-discriminatory  open 
access  transmission  and  stranded 
(transition)  cost  recovery.  These 
proposed  implementation  procediu^es 
attempt  to  balance  the  goals  of:  Placing 
good  open  access  tariffs  into  effect  as 
soon  as  possible:  supporting  the 
transmission  pricing  flexibility 
permitted  by  our  Transmission  Pricing 
Policy  Statement;  and  providing  for 
implementation  that  is  administratively 
feasible  for  utilities,  customers,  and  the 
Commission. 

With  respect  to  open  access,  we 
currently  estimate  that  about  137  public 
utilities  would  bu  required  to  have  on 
file  non-discriminator>'  open  access 
tariffs  if  the  Commission  adopts  a  final 
rule. 

If  the  Commission  were  to  employ 
traditional  filing  procedures  in 
implementing  an  open  access  regime, 
we  could  attempt  to  streamline  the 
process  by.  for  example,  relying,  where 
appropriate,  on  paper  hearing 
procedures  and  technical  conferences 
and  summarily  disposing  of  the 
maximiun  number  of  issues  possible. 
Nevertheless,  we  would  still  expect 
delays  (and  attendant  uncertainty) 


measured  in  years. ^**^  As  a  result,  we 
propose  a  two-stage  procedure  to  put  in 
place  without  delay  basic  open  access 
tariffs.  We  believe  this  procedure  will 
ensure  non-discriminatory  open  access 
transmission  services  that  would:  (1) 
Satisfy  most  utilities  and  customers:  and 
(2)  provide  a  framework  for  utilities  to 
subsequently  submit  novel  proposals 
that  they  believe  to  be  better  tailored  to 
their  individual  circumstances.  We 
request  comments  on  all  aspects  of  the 
proposed  procedure,  including  the 
proposed  generic  tariffs  discussed  infra. 

1.  Two-Stage  Implementation  Process 

Stage  One 

The  Commission  proposes  to  put  into 
effect  (not  subject  to  refund)  for  every 
public  utility  that  owns  and/or  controls 
transmission  facilities,  pursuant  to 
section  206  of  the  FPA,  generic  tariffs 
providing  network  transmission 
services,  firm  and  non-firm  point-to- 
point  transmission  services,  and 
ancillary  services  necessary  to  effect 
network  and  point-to-point  service.*®" 
The  Commission  proposes  to  specify  the 
rates,  terms,  and  conditions  in  the  final 
rule  and  to  put  all  such  tariffs  into  effect 
simultaneously  on  a  date  certain — 12:00 
midnight  60  days  after  the  effective  date 
of  the  final  rule. 

The  proposed  network  and  point-to- 
point  tariffs  contained  in  Appendices  B 
and  C  establish  the  minimum  terms  and 
conditions  which  we  believe  are 
necessary  to  eliminate  undue 
discrimination  in  the  transmission  of 
electric  energy  in  interstate  commerce. 
We  propose  to  place  these  terms  and 
conditions  into  effect  for  each  affected 
public  utility. 

Although  the  proposed  generic  tariffs 
contain  the  minimum  terms  and 
conditions  of  service  that  is  not  unduly 
discriminatory,  they  do  not  contain 
specific  rates.  However,  section  206(a) 
of  the  FPA  requires  the  Commission  to 
fix  by  order  the  just  and  reasonable 
rate.*'*  We  therefore  propose  to 
establish  and  set  forth  in  the  final  rule, 
for  each  affected  public  utility,  just  and 
reasonable  rates  for  network  service, 
point-to-point  service,  and  six  identified 
ancillary  services.  We  propose  to 


"'Such  uncertainty  could  adversely  impact  on 
utilities'  cost  of  capital.  Moreover,  case-by-case 
implementation  would  result  in  a  patchwork  of 
open  access  around  the  country  until  the  process 
is  complete.  This  patchwork  of  conflicting 
requirements  could  inhibit  the  timely  transition  to 
competitive  markets — a  result  directly  at  odds  with 
the  objectives  of  this  prrceeding. 

1**  As  noted  infra,  we  will  address  in  a  separate 
document  the  application  of  the  proposed  rule  to 
public  utilities  who  have  open  access  proceedings 
pending  before  the  Commission. 

^'^ Electrical  District  No.  1.  et  al.  v.  FERC.  774 
F.2d  490  (D.C  Cir.  1985). 


establish  such  rates  using  the  most 
current  Form  No.  1  data  available  for 
each  public  utility,  and  to  incorporate 
them  into  the  generic  tariffs  for  each 
affected  public  utility. 

While  the  rates  we  will  calculate 
using  Form  No.  1  data  will  be  postage 
stamp  rates,  we  wish  to  emphasize  that 
utilities  are  free  in  Stage  Two  to  propose 
immediately  and  support  non- 
traditional  conforming,  as  well  as  non- 
conforming, transmission  pricing 
proposals  consistent  with  the 
Commission's  Transmission  Pricing 
Policy  Statement.  The  proposed 
calculation  of  these  rates  is  discussed  in 
detail  infra. 

Customers  will  be  able  to  rely  on 
existing  contracts  for  transmission 
service  until  such  contracts  expire  or  are 
otherwise  terminated.  While  customers 
will  be  able  to  use  the  generic  tariffs  and 
any  revised  tariffs  established  in  Stage 
Two  for  new  or  additional  services,  we 
do  not  propose  to  allow  customers  to 
seek  termination  of  their  existing 
transmission  arrangements  in  order  to 
use  the  generic  or  subsequently  revised 
tariffs,  unless  such  filings  are 
contractually  authorized  or  shown  to  be 
in  the  public  interest.  Of  course,  to  the 
extent  that  such  filings  are  contractually 
authorized,  the  Commission  must  still 
determine  whether  the  termination  of 
such  existing  transmission  arrangements 
is  just  and  reasonable,  based  upon  the 
circumstances  presented. 

The  above  procedures  would  apply  to 
individual  public  utility  open  access 
tariffs.  However,  many  public  utilities 
transact  imder  jiuisdictional  power 
pooling  agreements.  As  discussed 
herein,  power  pools  would  have  to 
comply  with  the  non-discrimination 
requirements  of  the  Open  Access  NOPR 
by  making  power  pool  transmission 
services  available  to  all  wholesale 
transmission  customers  and  offering 
services  at  rates,  terms,  and  conditions 
that  are  not  imduly  discriminatory. 
However,  power  pools  raise  complex 
issues  and  the  Commission  cannot  at 
this  time  develop  compliance  tariffs  for 
power  pools.  Therefore,  we  seek 
comments  on  how  to  implement  the 
NOPR  for  power  pools.  After  we  have 
received  comments  on  this  matter,  and 
before  a  final  rule  is  adopted,  we  intend 
to  hold  technical  conferences  with 
power  pools  to  discuss  implementation 
issues.  After  holding  these  technical 
conferences,  and  taking  into  account  the 
comments  received  in  the  Open  Access 
NOPR  proceeding  as  well  as  in  our 
pending  Notice  of  Inquiry  on 
Alternative  Power  Pooling  Institutions, 
we  will  issuer  supplemental  order 
directing  compliance  for  power  pools. 


Stage  Two 

The  Commission  proposes  that  Stage 
Two  begin  61  days  after  the  date  the 
final  rule  becomes  effective.  On  and 
after  that  date,  public  utilities  may 
propose  changes  to  the  rates,  terms,  and 
conditions  in  the  generic  tariffs 
pursuant  to  section  205  of  the  FPA  and 
Part  35  of  the  regulations.  In  addition, 
customers  and  others  may  file 
complaints  piu^uant  to  section  206  of 
the  FPA  seeking  changes  in  the  rates, 
terms,  and  conditions  in  the  generic 
tariffs.  We  note,  however,  that  Stage 
Two  tariffs  must  contain  at  least  the 
non-price  teiriff  terms  and  conditions 
contained  in  the  pro  forma  tariffs. 
Moreover,  customers  (or  potential 
customers)  dissatisfied  with  the  generic 
tariffs  may  file  section  211  applications 
at  any  time  (i.e.,  before  Stage  Two). 

We  are  hopeful  that  the  generic  tariffs 
will  initially  be  acceptable  to  large 
numbers  of  utilities  and  their  customers. 
Because  we  expect  our  Stage  One  tariffs 
to  be  satisfactory  for  the  immediate 
needs  of  many  transmission  providers 
and  customers,  we  would  expect  Stage 
Two  proposals  to  be  staggered 
somewhat,  permitting  us  to  process  and 
reach  final  decisions  more  quickly  on 
subsequent  proposals  to  revise  the 
generic  tariffs. 

We  propose  to  require  any  utility 
seeking  to  modify  the  generic  tariffs  in 
Stage  Two  to  file,  in  addition  to  the 
other  requirements  specified  in  the 
regulations,  an  original  and  14  copies  of 
the  revised  tariffs  showing  any  changes 
proposed  by  means  of  highlighting  and 
striking  out.  In  addition,  we  propose 
that  the  utilities  also  file  two  copies  of 
such  changes  on  diskette  in  ASCII 
format. 

2.  Calculations  of  Stage  One  Rates 

Because  most  utilities  currently  use 
embedded  cost  pricing  for  the 
transmission  component  of  their  own 
power  sales  and  purchases,  and  because 
the  Commission's  Transmission  Pricing 
Pohcy  Statement  requires  comparability 
between  transmission  rates  and  the 
transmission  pricing  component  of 
those  power  sales  and  purchases,  the 
Commission  proposes  to  establish  rates 
for  the  generic  tariffs  based  on 
embedded  cost  principles.  However, 
these  tariffs  will  include  a  provision 
that  allows  the  transmission  provider  to 
file  unilateral  changes  in  all  rates,  terms, 
and  conditions  any  time  after  the 
effective  date  of  the  generic  tariffs  (Stage 
Two  filings).  However,  as  we  noted 
above,  the  minimally  acceptable  tariff 
terms  and  conditions  in  Stage  Two  vdll 
be  the  terms  and  conditions  established 
in  Stage  One. 


We  emphasize  that  utilities  and 
customers  have  discretion  under  the 
Commission's  Transmission  Pricing 
Policy  Statement  to  pursue  other  types 
of  rate  treatments,  and  that  they  may  file 
a  proposal  any  time  after  the  generic 
tariffs  become  effective.  For  example. 
Stage  Two  filings  could  include: 

•  A  filing  by  the  public  utiUty  imder 
section  205  amending  the  generic  tariff 
in  a  limited  respect,  such  as  a  change  in 
the  loss  factor,  a  change  in  the 
embedded  cost  unit  charge, 
implementing  an  option  to  charge  an 
incremental  cost  rate,  including 
opportimity  cost,  when  capacity  is 
constrained,  or  the  addition  of  another 
ancillary  service. 

•  A  fifing  by  the  public  utility  under 
section  205  proposing  an  entirely  new 
rate  method  such  as  a  zone  or  distance 
based  transmission  rate.  The  generic 
tariff  would  constitute  a  conforming 
open  access  transmission  tariff,  but 
revised  tariff  filings  could  also  include 
nonconforming  proposals. 

•  A  complaint  by  a  customer  (or 
potential  customer)  under  section  206 
seeking  limited  changes  to  the  generic 
tariff,  such  as  a  change  in  the  loss  factor, 
a  change  in  the  embedded  cost  unit 
charge,  or  the  addition  of  another 
ancillary  service. 

•  A  complaint  by  a  customer  (or 
potential  customer)  under  section  206 
proposing  an  entirely  new  rate  method. 

We  expect  that,  for  many  transmission 
providers  and  customers,  the  Stage  One 
tariffs  will  satisfy  their  immediate 
needs.  For  example,  a  customer  might 
believe  that  it  could  demonstrate  in  a 
section  206  proceeding  that  a  lower  rate 
is  appropriate,  but  decide  the  monetary 
impact  is  not  sufficient  to  justify  the 
filing  of  a  complaint  because  its  current 
needs  are  small  or  because  the  expected 
rate  reduction  is  slight.  In  this  situation, 
the  customer  may  delay  raising 
objections  to  the  Stage  One  tariffs  imtil 
the  company  files  its  next  general  rate 
case.  Also,  a  company  might  believe 
that  it  could  demonstrate  that  a  higher 
rate  is  reasonable,  but  decide  that  its 
resources  are  best  spent 
comprehensively  designing  a  Stage  Two 
non-traditional  tariff,  such  as.  a  distance 
sensitive  rate,  a  non-conforming 
proposal,  or  a  spin-off  of  transmission 
assets  into  a  separate  company. 
Similarly,  companies  negotiating 
regional  transmission  teiriffs  may  decide 
to  devote  their  resources  to  that  project 
rather  than  fine  tuning  their  company 
specific  rates. 

If  we  had  not  proposed  this  two-stage 
process  and  simply  directed  the  filing  of 
company  specific  tariffs,  utilities  and 
customers  would  have  been  forced  to 
proceed  on  an  inflexible  schedule.  In 
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addition,  parties  may  have  felt 
pressured  to  Hie  proposals  prematurely 
out  of  concern  that  a  failure  to  do  so 
would  prejudice  their  ability  to  initiate 
them  later.  We  believe  that  industry 
participants  are  better  served  by  a 
process  that,  in  addition  to  avoiding  the 
delay  inherent  in  a  series  of  separate 
section  206  compliance  filings,  allows 
affected  parties  to  raise  these  complex 
issues  when  it  best  meets  their  needs 
and  after  taking  whatever  time  is 
necessary  to  evaluate  non-traditional 
alternatives. 

The  Commission  proposes  to  establish 
the  rates  for  Stage  One  tariffs  as  follows: 

Derivation  of  the  Embedded  Cost 
Transmission  Charge  for  Point-to-Point 
Service 

To  establish  firm  point-to-point 
transmission  charges,  the  Commission 
proposes  to  use  the  fixed  charge 
methodology  that  it  uses  to  evaluate  rate 
schedule  filings.  This  methodology  is 
available  to  the  public  on  the 
Commission's  Electric  Power  Data 
Bulletin  BofU'd  and  has  been  referenced 


in  various  proceedings  before  the 
Commission.**' 

Form  No.  1  data  are  used  to  develop 
the  cost  relationship  between  fixed 
transmission  costs  and  transmission 
plant  investment  (a  fixed  charge  rate). 
The  unit  charge  is  calculated  by:  (1) 
Dividing  plant  investment  by  capabiUty, 
using  the  annual  system  peak  as  a  proxy 
for  capability;  *"  and  (2)  multiplying  the 
result  by  the  ftxed  charge  rate.  All  data 
would  be  taken  from  the  Form  No.  1 
except  the  return  on  equity. 

For  the  equity  return,  the  Commission 
proposes  to  use  an  industry-wide  return 
calculated  using  the  Commission's 
standard  discounted  cash  flow  (DCF) 
analysis  of  company  specific  dividend 
yields  and  an  industry  average  constant 
growth  rate.'*'^  As  an  alternative,  the 
Commission  could  use  its  EKDF  method 
to  compute  company  specific  equity 
returns.  However,  this  is  not  likely  to 
change  materially  the  Stage  One  rates 
(e.g.,  a  1%  change  in  the  equity  return 
would  change  the  monthly  charge  by 
about  $.08/kW/month,  equivalent  to  an 
hourly  charge  of  0.1  mill/kWh).  We 
invite  comments  on  this  issue. 


We  also  propose  an  alternative  rate 
treatment  and  we  ask  for  comment  on 
which  we  should  adopt  for  all  affected 
public  utilities.  The  alternative  is  a 
variation  of  our  fixed  charge  rate 
method.  Under  our  alternative  proposal, 
the  Commission  would  multiply  an 
industry-wide  transmission  fixed  charge 
rate  by  the  company-specific  investment 
cost  per  kW  from  the  Form  No.  1.*^^ 
This  would  simplify  the  process.  In  our 
experience,  differences  in  unit  charges 
among  companies  are  due  primarily  to 
differences  in  investment  cost  per  kW  of 
capability  and  not  the  fixed  charge  rate. 
We  note  that  we  adopted  a  similar 
approach  in  developing  cost-based 
ceiling  rates  for  the  WSPF,  although  we 
developed  a  single  composite  rate  for 
WSPP  services. 

The  following  illustrates  the 
computation  of  a  sp>ecific  Stage  One 
point-to-point  transmission  charge  for 
three  utilities  using  the  alternative 
proposal  and  1993  Form  No.  1  data, 
Dayton  Power  &  Light  Company 
(Dayton),  Louisville  Gas  &  Electric 
Company  (LGE),  and  Minnesota  Power 
&  Light  Company  (MPL): 


(1) 
Company 


(1)  Dayton 

(2)  LGE  .... 

(3)  MPL  ... 


(2) 

Transmission 

plant  in  service 

(000) 


$247,186 
173,836 
162,656 


(3) 
System  peak 

MW 


2,765 
2,239 
1.252 


(4) 
Annual  charge 

(2)/(3)x17.5% 


$15.64/kW 
13.59/kW 
22.74/kW 


Under  either  alternative,  the  final  rule 
would  establish  specific  unit  charges. 
Charges  for  shorter  term  services  would 
be  derived  from  the  annual  charge  using 
standard  Commission  methods: 

Monthly  Charge  =  Annual  Charge/ 12 

Weekly  Charge  =  Annual  Charge/52 

Daily  Charge  =  Weekly  Charge/5 

Hourly  Charge  =  Daily  Charge/ 16 

Revenues  for  daily  and  hourly  service 
would  be  capped  at  the  equivalent 
weekly  and  daily  rates  pursuant  to  our 
standard  requirements.*** 


«"See.  e.g..  Western  Systems  Power  Pool  (WSPP). 
55  FERC  161,099  (1991);  Jersey  Central  Power  «t 
Light  Company.  38  FERC1 61.275  (1987);  and 
UtiliCorp  United  Inc  .  70  FERC  161.149  (1995). 

*"  The  Conunission  consistently  requires  this 
method  for  non-customer  specific  rates  such  as  this. 
See.  e.g..  American  Electric  Power  Service 
Company.  67  FERC  161.168  (1994);  Kentucky 
UtilitiesCompany,  67  FERC  161. 189  (1994). 

'"-An  industry-wide  return  on  equity  calculated 
using  this  method  would  currently  yield  a  return 
of  about  11%. 


'°>  Based  on  analyses  prepared  by  the 
Commission's  staff  to  support  acceptance  of  filings 
tendered  by  utilities  during  the  last  two  years,  a 
representative  transmission  Tixed  charge  rate  is 
17.5%.  The  Form  No.  1  data  used  to  compute  a 
company  specific  investment  cost  per  kW  of  load 
is  found  at  Page  207,  line  69,  column  g  (end  of  year 
plant  transmission  plant  in  service)  and  Page  401. 
column  O  (system  peak  load)  of  the  Form  No.  1. 

•''See  Appalachian  Power  Company,  et  al.,  39 
FERC  1 61,296  at  61.965  (1987);  WSPP.  supra.  55 
FERC  at  61,321. 

We  propose  to  establish  ceiling  rates 
for  non-firm  service  equal  to  the  firm 
rates,  consistent  with  industry  practice. 
As  a  practical  matter,  there  is  generally 
a  charge  for  non-firm  service  only  in  the 
hours  when  energy  is  scheduled  and, 
therefore,  non-firm  service  is  provided 
at  a  discount  from  firm  service,  which 
is  generally  subject  to  a  charge  based  on 
reservations  without  regard  to  actual 
usage.  As  we  have  emphasized  in  the 
past,  we  expect  that  a  rate  for  firm 
service  will  be  higher  than  a  rate  for 
another  service  that  differs  only  in  the 
degree  of  firmness.**'  We  also  expect 
that  such  discounts  will  be  offered  on  a 


non-discriminatory  basis  to  all 
customers  and  that  customers  will  have 
sufficient  information  about  the 
availability  of  discounts  [e.g.,  through 
an  information  network). 

Derivation  of  Embedded  Cost  Charge 
for  Network  Service 

To  establish  network  transmission 
charges,  the  Commission  proposes  to 
adopt  the  load  ratio  method  we 
approved  in  Florida  Municipal  Power 
Agency.*^  Under  this  approach,  the 
company's  annual  transmission  costs 
(the  product  of  column  (2)  in  the  table 
above  for  point-to-point  service  and  the 
same  fixed  charge  rate  used  to  develop 
the  point-to-point  rates)  are  multiplied 
by  a  load  ratio  percentage.  The  load 
ratio  reflects  the  average  of  the  12 
monthly  customer  coincident  peaks 
divided  by  the  average  of  the  12 
monthly  total  system  peaks.  Total 
monthly  system  peaks  for  this 
calculation  would  reflect  all  firm  uses  of 
the  transmission  system,  including  the 
transmission  owners'  own  long  term 


•"Commonwealth  Edison  Company.  64  FERC 
161.253(1993). 


•*See  supra.  67  FERC  at  61,481. 


firm  and  unit  power  sales.  We  shall 
specify  the  annual  revenue  requirement 
in  the  generic  tariff  and  direct  the 
transmission  provider  to  insert  the  load 
ratio  computation  into  the  service 
Agreement  when  filed  after  a  request  for 
service  is  accepted  by  the  utility. 

Derivation  of  the  Charges  for  Ancillary 
Services 

Loss  Compensation 

The  Commission  proposes  to  establish 
a  loss  factor  of  3%  and  a  charge  for 
energy  losses  equal  to  110%  of  seller's 
incremental  cost.  A  3%  loss  factor  is 
representative  of  those  in  transmission 
agreements  on  file  and  a  loss 
compensation  charge  based  on  the 
seller's  incremental  cost  is  also 
common. 

Energy  Imbalances 

The  Commission  proposes  to  establish 
an  hourly  deviation  band  of  +/- 1.5% 
with  a  minimum  of  1  MW  f>er  hour  and 
imbalances  wdthin  this  band  would  be 
returned  in  kind  or  subject  to  a  charge 
equal  to  seller's  incremental  cost  (or  a 
payment  equal  to  decremental  cost  if  the 
public  utility  transmission  provider 
receives  too  much  energy  and  must 
compensate  the  transmission  customer). 
Energy  imbalances  outside  this  band 
would  be  subject  to  a  charge  of  100 
mills/kWh,  the  standard  industry  rate 
for  emergency  service.  We  propose  the 
emergency  service  charge  for  this 
purpose  because,  as  with  emergency 
service,  the  rate  should  provide  an 
incentive  to  minimize  energy 
imbalances.  We  seek  comment  on  the 
size  of  the  deviation  band  and  size  of 
the  imbalance  charge. 

Scheduling  &■  Dispatching  Charges 

The  Commission's  fixed  charge  rate 
methodology  which  will  be  used  to 
establish  the  transmission  charge 
includes  Account  No.  566,  where  the 
costs  of  transmission  related  scheduling 
and  dispatching  are  booked. 
Accordingly,  the  generic  tariffs  would 
include  no  separate  charge  for 
scheduling  and  dispatching.  This 
should  be  adequate  for  most 
transmission  services  because  most 
customers  are  likely  to  require  this 
scheduling  and  dispatching  service.  If  a 
customer  does  not  require  this  service, 
it  may  propose  a  different  rate  treatment 
by  filing  a  complaint  at  Stage  Two. 

Other  Charges 

The  other  ancillary  services — Load 
Following,  System  Protection,  and 
Reactive  Power — have  a  common 
attribute.  They  all  involve  the  cost 
incurred  by  the  transmission  provider  as 
a  result  of  using  generation  facilities  to 


support  the  transmission  service.  In  the 
past,  some  or  all  of  these  services  were 
often  provided  at  a  rate  reflecting 
embedded  transmission  costs,  i.e., 
without  a  separate  charge  reflecting  the 
cost  of  generation  facilities.  However, 
the  Commission  has  allowed  a  1  mill/ 
kWh  charge  for  difficult  to  quantify 
costs  that  served  to  compensate 
transmission  providers  for  costs  like 
these.  We  propose,  for  purposes  of  the 
Stage  One  tariffs,  to  maintain  a  ceiling 
of  1  mill/kWh  as  the  charge  for  these 
three  ancillary  services  on  a  combined 
basis.  We  would  expect  that  the  parties 
would  negotiate  charges  below  this 
ceiling  if  the  customer  can  provide  some 
or  all  of  these  ancillary  services  and  that 
this  would  be  filed  as  a  change  in  Stage 
Two.  We  emphasize  that,  if  a  utility 
believes  that  a  1  mill/kWh  charge  is 
unsatisfactory,  it  may  file  to  revise  the 
charge  under  section  205  in  Stage  Two. 
Similarly,  if  a  customer  finds  a  1  mill/ 
kWh  charge  unsatisfactory,  it  may  file  a 
complaint  in  Stage  Two. 

Questions 

We  invite  comments  on  which  of  the 
methodologies  we  should  adopt.  For 
example,  we  are  interested  in 
commenters'  preference  for  the  first 
alternative,  which  uses  company 
specific  Form  No.  1  data  for  all  inputs, 
or  the  second  alternative,  which  uses 
company  specific  Form  No.  1  data  only 
for  investment  and  load.  With  respect  to 
the  first  alternative,  we  seek  comments 
on  our  proposal  to  use  an  industry-wide 
equity  return  for  each  affected  public 
utility  and,  vdth  respect  to  the  second 
alternative,  we  seek  comments  on  our 
proposed  uniform  17.5%  transmission 
fixed  charge  rate.  We  also  seek 
comments  as  to  whether  a  more  specific 
definition  of  the  load  ratio  should  be 
adopted,  and  whether  this  ratio  can  be 
used  fairly  in  all  situations.  We  also 
invite  comments  on  our  proposals  for 
ancillary  service  charges.  All  comments 
should  take  into  account  our  intention 
to  immediately  put  in  place  generic 
tariffs  so  that  there  will  be  no  delay  in 
the  availability  of  nondiscriminatory 
open  access  transmission  services. 

3.  Ongoing  Proceedings 

There  are  currently  a  number  of 
ongoing  proceedings  in  which  the 
Commission  is  investigating  utilities' 
open  access  tariff  filings.  Concurrently 
with  this  order,  the  Commission  is 
issuing  a  separate  order  concerning 
those  cases. 


IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  ^'^  requires  that  rulemakings 
contain  either  a  description  and  analysis 
of  the  effect  the  proposed  rule  will  have 
on  small  entities  or  a  certification  that 
the  rule  will  not  have  a  substantial 
economic  effect  on  a  substantial  number 
of  small  entities.  Because  the  entities 
that  would  be  required  to  comply  with 
the  proposed  rule  are  public  utilities 
and  transmitting  utilities  that  do  not  fall 
within  the  RFA's  definition  of  small 
entities,**  the  Commission  certifies  that 
this  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

V.  Envtronmental  Statement 

The  Commission  concludes  that 
promulgating  the  proposed  rule  would 
not  represent  a  major  federal  action 
having  a  significant  adverse  impact  on 
the  human  environment  under  the 
Commission's  regulations  implementing 
the  National  Environmental  Policy 
Act.***  The  proposed  rule  falls  within 
the  categorical  exemption  provided  in 
the  Commission's  regulations  for 
electric  rate  filings  submitted  by  public 
utilities  under  sections  205  and  206  of 
the  FPA.*'°  Consequently,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations*"  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency. 

"The  information  collection 
requirements  in  the  proposed 
regulations  are  contained  in  FERC-516, 
"Electric  Rate  Filings"  (OMB  approval 
No.  1902-0096).  The  Commission  uses 
the  data  collected  in  this  information 
collection  to  carry  out  its 
responsibilities  under  Part  11  of  the  FPA. 
The  Commission's  Office  of  Electric 
Power  Regulation  uses  the  data  to 
review  electric  rate  filings.  The  data 
enable  the  Commission  to  examine  and 
evaluate  the  utility's  costs  and  rate  of 
return. 

The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB.  Interested  persons  may  obtain 


•"5U.S.C.  601-«12. 

*»5  U.S.C.  601(3)  (citing  section  3  of  the  Small 
Business  Act,  15  U.S.C  632).  Section  3  of  the  Small 
Business  Act  defines  a  "small -business  concern"  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation.  15  U.S.C  632(a). 

•"ISCFRParl  380. 

*'«>18CFR380.4(a)(15). 

*"  5  CFR  1320.13. 
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information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street.  NE..  Washington. 
DC  20426  (Attention:  Michael  Miller. 
Information  Services  Division.  (202) 
208-1415).  Comments  on  the 
requirements  of  the  proposed  rule  can 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission). 

VII.  Public  Comment  Procedures 

The  Commission  invites  comments  on 
the  proposed  rule  from  interested 
persons.  An  original  and  14  copies  of 
written  comments  on  the  proposed  rule 
must  be  filed  with  the  Commission  no 
later  than  August  7.  1995. 

The  Commission  will  also  permit 
interested  persons  to  submit  reply 
comments  in  response  to  the  initial 
comments  filed  in  this  proceeding. 
Reply  comments  should  be  submitted 
no  later  than  October  4.  1995. 

In  addition,  commenters  are  requested 
to  submit  a  copy  of  their  conmients  on 
a  3V2  inch  diskette  formatted  for  MS- 
DOS  based  computers.  In  light  of  our 
ability  to  translate  MS-DOS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e..  MS  Word, 
WordPerfect,  ASCII,  etc.).  It  is  not 
necessary  to  reformat  word  processor 
generated  text  to  ASCII.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS- 
DOS  machines.  All  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  and  should  refer 
to  DockefNos.  RM95-8-000  and  RM94- 
7-001. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  public  reference  room  at 
941  North  Capitol  Street.  NE.. 
Washington.  DC.  20426,  during  regular 
business  hours. 

List  of  Subiects  in  18  CFR  Part  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 

Commissioner  Massey  concurred  in  part 
and  dissented  in  part  with  a  separate 
statement  attached. 

Lois  D.  Cashell. 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part  35, 


chapter  I.  title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r.  2601- 
2645;  31  U.S.C.  9701:  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  revising 
§  35.15.  by  redesignating  §  35.28  as 

§  35.29.  and  by  adding  new  §§  35.26. 
35.27.  and  35.28  to  read  as  follows: 

§35.15    Notices  of  cancellation  or 
termination. 

(a)  General  rule 

When  a  rate  schedule  or  part  thereof 
required  to  be  on  file  with  the 
Commission  is  proposed  to  be  cancelled 
or  is  to  terminate  by  its  own  terms  and 
no  new  rate  schedule  or  part  thereof  is 
to  be  filed  in  its  place,  each  party 
required  to  file  the  schedule  shall  notify 
the  Commission  of  the  proposed 
cancellation  or  termination  on  the  form 
indicated  in  §  131.53  of  this  chapter  at 
least  sixty  days  but  not  more  than  one 
hundred-twenty  days  prior  to  the  date  • 
such  cancellation  or  termination  is 
proposed  to  take  effect.  A  copy  of  such 
notice  to  the  Conmiission  shall  be  duly 
posted.  With  such  notice  each  filing 
party  shall  submit  a  statement  giving  the 
reasons  for  the  proposed  cancellation  or 
termination,  and  a  list  of  the  affected 
purchasers  to  whom  the  notice  has  been 
mailed.  For  good  cause  shown,  the 
Commission  may  by  order  provide  that 
the  notice  of  cancellation  or  termination 
shall  be  effective  as  of  a  date  prior  to  the 
date  of  filing  or  prior  to  the  date  the 
filing  would  become  effective  in 
accordance  with  these  rules. 

(b)  Applicability 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  shall  apply  to  all  contracts 
for  unbundled  transmission  service  and 
all  power  sale  contracts: 

(i)  Executed  prior  to  [INSERT  DATE 
90  DAYS  AFTER  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER);  or 

(ii)  If  unexecuted,  filed  with  the 
Commission  prior  to  [INSERT  DATE  90 
DAYS  AFTER  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER). 

(2)  Any  power  sales  contract  executed 
on  or  after  [INSERT  DATE  90  DAYS 
AFTER  THE  FINAL  RULE  IS 
PUBUSHED  IN  THE  FEDERAL 
REGISTER]  shall  not  be  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section. 


(c)  Notice 

Any  public  utility  providing 
jurisdictional  services  under  a  power 
sales  contract  that  is  not  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section  shall  notify  the  Commission  of 
the  date  of  the  cancellation  or 
termination  of  such  contract  within  30 
days  after  such  cancellation  or 
termination  takes  place. 

§  35.26    Recovery  of  stranded  costs  by 
public  utilities  and  transmitting  utilities. 

(a)  Purpose 

This  section  establishes  the  standards 
that  a  public  utility  or  transmitting 
utility  must  satisfy  in  order  to  recover 
stranded  costs. 

(b)  Definitions 

(1)  Wholesale  stranded  cost  means 
any  legitimate,  prudent  and  verifiable 
cost  incurred  by  a  public  utility  or  a 
transmitting  utility  to  provide  service  to: 

(i)  A  wholesale  requirements 
customer  that  subsequently  becomes,  in 
whole  or  in  part,  an  unbundled 
wholesale  transmission  services 
customer  of  such  public  utility  or 
transmitting  utility;  or 

(ii)  A  retail  customer,  or  a  newly 
created  wholesale  power  sales  customer, 
that  subsequently  becomes,  in  whole  or 
in  part,  an  unbundled  wholesale 
transmission  services  customer  of  such 
public  utility  or  transmitting  utility. 

(2)  Wholesale  requirements  customer 
means  a  customer  for  whom  a  public 
utility  or  transmitting  utility  provides 
by  contract  any  portion  of  its  bundled 
wholesale  power  requirements. 

(3)  Wholesale  transmission  services 
has  the  same  meaning  as  provided  in 
section  3(24)  of  the  Federal  Power  Act: 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  at  wholesale  in  interstate 
commerce. 

(4)  Wholesale  requirements  contract 
means  a  contract  under  which  a  public 
utihty  or  transmitting  utility  provides 
any  portion  of  a  customer's  bundled 
wholesale  power  requirements. 

(5)  Retail  stranded  cost  meems  any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  public  utility  or 
transmitting  utility  to  provide  service  to 
a  retail  customer  that  subsequently 
becomes,  in  whole  or  in  part,  an 
unbundled  retail  transmission  services 
customer  of  that  public  utility  or 
transmitting  utility. 

(6)  Retail  transmission  services  means 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  in  interstate  commerce 
directly  to  a  retail  customer. 

(7)  New  contract  means  any  contract 
executed  after  July  11.  1994.  or 


extended  or  renegotiated  to  be  effective 
after  July  11.  1994. 

(8)  Existing  contract  means  any 
contract  executed  on  or  before  July  11. 
1994. 

(c)  Recovery  of  Wholesale  Stranded 
Costs 

(1)  General  requirement.  A  public 
utility  or  transmitting  utility  will  be 
allowed  to  seek  recovery  of  wholesale 
stranded  costs  only  as  follows: 

(i)  No  public  utility  or  transmitting 
utility  may  seek  recovery  of  wholesale 
stranded  costs  if  such  recovery  is 
explicitly  prohibited  by  a  contract  or 
settlement  agreement,  or  by  any  power 
sales  or  transmission  rate  schedule  or 
tariff. 

(ii)  If  wholesale  stranded  costs  are 
associated  with  a  new  wholesale 
requirements  contract  containing  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  and  the  seller  under  the 
contract  is  a  public  utility,  the  public 
utility  may  seek  recovery  of  such  costs, 
in  accordance  with  the  contract,  through 
rates  for  electric  energy  under  sections 
205  through  206  of  the  FPA.  The  public 
utility  may  not  seek  recovery  of  such 
costs  through  any  transmission  rate  for 
section  205  or  211  transmission 
services. 

(iii)  If  wholesale  stranded  costs  are 
associated  with  a  new  wholesale 
requirements  contract,  and  the  seller 
under  the  contract  is  a  transmitting 
utility  but  not  also  a  public  utility,  the 
transmitting  utility  may  not  seek  an 
order  from  the  Commission  allowing 
recovery  of  such  costs. 

(iv)  If  wholesale  stranded  costs  are 
associated  with  an  existing  wholesale 
requirements  contract,  if  the  seller 
under  such  contract  is  a  public  utility, 
and  if  the  contract  does  not  contain  an 
exit  fee  or  other  explicit  stranded  cost 
provision,  the  public  utility  may  seek 
recovery  of  stranded  costs  only  as 
follows: 

(A)  If  either  party  to  the  existing 
contract  seeks  a  stranded  cost 
amendment  pursuant  to  a  section  205  or 
section  206  filing  made  prior  to  the 
expiration  of  the  contract,  and  the 
Commission  accepts  or  approves  an 
amendment  permitting  recovery  of 
stranded  costs,  the  public  utility  may 
seek  recovery  of  such  costs  through 
section  205  rates  for  electric  energy. 

(B)  If  the  existing  contract  is  not 
amended  to  permit  recovery  of  stranded 
costs  as  described  in  paragraph 
(c)(l)(iv)(A)  of  this  section,  the  public 
utility  may  file  a  proposal,  prior  to  the 
expiration  of  the  contract,  to  recover 
stranded  costs  through  section  205  or 
section  211  through  212  rates  for 


wholesale  transmission  services  to  the 
customer. 

(v)  If  wholesale  stranded  costs  are 
associated  with  an  existing  wholesale 
requirements  contract,  if  the  seller 
under  such  contract  is  a  transmitting 
utility  but  not  also  a  public  utility,  and 
if  the  contract  does  not  contain  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  the  transmitting  utility  may 
seek  recovery  of  stranded  costs  through 
section  211  through  212  transmission 
rates. 

(vi)  If  a  retail  customer  becomes  a 
legitimate  wholesale  transmission 
customer  of  a  public  utility  or 
transmitting  utility,  e.g.,  through 
municipalization,  and  costs  are  stranded 
as  a  result  of  tiie  retail-tumed-wholesale 
customer's  access  to  wholesale 
transmission,  the  utility  may  seek 
recovery  of  such  costs  through  section 
205  or  section  211  through  212  rates  for 
wholesale  transmission  services  to  that 
customer. 

(2)  Evidentiary  Demonstration  for 
Wholesale  Stranded  Cost  Recovery.  A 
public  utility  or  transmitting  utility 
seeking  to  recover  wholesale  stranded 
costs  in  accordance  with  paragraphs 
(c)(l)(iv)  through  (vi)  of  this  section 
must  demonstrate  that: 

(i)  it  incurred  stranded  costs  on  behalf 
of  its  wholesale  requirements  customer 
or  retail  customer  based  on  a  reasonable 
expectation  that  the  utility  would 
continue  to  serve  the  customer; 

(ii)  the  stranded  costs  are  not  more 
than  the  customer  would  have 
contributed  to  the  utility  had  the 
customer  remained  a  wholesale 
requirements  customer  of  the  utility,  or. 
in  the  case  of  a  retail-tumed-wholesale 
customer,  had  the  customer  remained  a 
retail  customer  of  utility;  and 

(iii)  it  has  taken  and  will  take 
reasonable  measures  to  mitigate 
stranded  costs. 

(3)  Rebuttable  Presumption.  If  a 
public  utility  or  transmitting  utility 
seeks  recovery  of  wholesale  stranded 
costs  associated  with  an  existing 
contract,  as  permitted  in  paragraph 
(c)(1)  of  this  section,  and  the  existing 
contract  contains  a  notice  provision, 
there  will  be  a  rebuttable  presumption 
that  the  utility  had  no  reasonable 
expectation  of  continuing  to  serve  the 
customer  beyond  the  term  of  the  notice 
provision. 

(d)  Recovery  of  Retail  Stranded  Costs 

(1)  General  requirement.  A  public 
utility  may  seek  to  recover  retail 
stranded  costs  through  rates  for  retail 
transmission  services  only  if  the  state 
regulatory  authority  does  not  have 
authority  under  state  law  to  address 


stranded  costs  at  the  time  the  retail 
wheeling  is  required. 

(2)  Evidentiary  Demonstration 
Necessary  for  Retail  Stranded  Cost 
Recovery.  A  public  utility  seeking  to 
recover  retail  stranded  costs  in 
accordance  with  paragraph  (d)(1)  of  this 
section  must  demonstrate  that: 

(i)  it  incurred  stranded  costs  on  behalf 
of  a  retail  customer  that  obtains  retail 
wheeling  based  on  a  reasonable 
expectation  that  the  utility  would 
continue  to  serve  the  customer; 

(ii)  the  stranded  costs  are  not  more 
than  the  customer  would  have 
contributed  to  the  utility  had  the 
customer  remained  a  retail  customer  of 
the  utility;  and 

(iii)  it  has  taken  and  will  take 
reasonable  measures  to  mitigate 
stranded  costs. 

§  35.27    Power  sales  at  market-based  rates. 

Notwithstanding  any  other 
requirements,  any  public  utility  seeking 
authorization  to  engage  in  sales  for 
resale  of  electric  energy  at  market -based 
rates  shall  not  be  required  to 
demonstrate  any  lack  of  marke*  power 
in  generation  with  respect  to  sales  from 
capacity  first  placed  in  service  on  or 
after  [INSERT  DATE  30  DAYS  AFTER 
THE  FINAL  RULE  IS  PUBUSHED  IN 
THE  FEDERAL  REGISTER). 

§  35.28    Non-dlscrlminatory  open  access 
transmission  tariffs. 

(a)  Every  public  utility  owning  and/or 
controlling  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  must  have  on  file 
with  the  Commission  no  later  than 
[INSERT  DATE  90  DAYS  AFTER  THE 
FINAL  RULE  IS  PUBLISHED  IN  THE 
FEDERAL  REGISTER)  tariffs  of 
generally  applicability  for  transmission 
services,  including  ancillary  services, 
over  these  facilities  on  both  a  point-to- 
point  basis  and  network  basis  consistent 
with  the  requirements  of  Order  No. 

(Final  Order  on  Open  Access  and 

Stranded  Costs). 

(b)  Every  public  utility  owning  and/or 
controlling  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce,  but  not  in 
existence  on  [INSERT  DATE  THE 
FINAL  RULE  IS  PUBLISHED  IN  THE 
FEDERAL  REGISTER),  must  file  tariffs 
of  generally  applicability  for 
transmission  services,  including 
ancillary  services,  over  these  facilities 
on  both  a  point-to-point  basis  and 
network  basis  consistent  with  the 

requirements  of  Order  No. (Final 

Rule  on  Open  Access  and  Stranded 
Costs)  no  later  than  the  date  any 
agreement  under  which  such  public 
utility  would  engage  in  a  sale  of  electric 
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energy  at  wholesale  in  interstate 
commerce  or  the  transmission  of  electric 
energy  in  interstate  commerce  is 
accepted  for  filing  by  the  Commission. 

(c)  Any  public  utility  that  owns  and/ 
or  controls  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce,  and  that  uses  those 
facilities  to  engage  in  wholesale  sales 
and/or  purchases  of  electric  energy, 
must  take  transmission  service  for  such 
sales  and/or  purchases  under  the  tariffs 
filed  pursuant  to  paragraph  (a)  or  (b)  of 
this  section. 

Note:  Appendix  D  and  Commissioner 
Massey's  statement  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  I>— Docket  No.  RM94-7-000, 
Recovery  of  Stranded  Costs  by  Public 
Utilities  and  Transmitting  Utilities  List  of 
Commenterv 

1.  Ad  Hoc  Coalition  on  Environmental  and 

Consumer  Protection  (Ad  Hoc  Coalition), 
consisting  of  Environmental  Action 
Foundation,  Citizen  Action,  Consumer 
Federation  of  America,  Greenpeace, 
Toward  Utility  Rate  Normalization. 
Public  Citizen,  Sierra  Club,  Nuclear 
Information  &  Resource  Service, 
Economic  Opportunity  Research 
Institute,  and  U.S.  Public  Interest 
Research  Group 

2.  Alabama  Public  Service  Commission 

3.  Allegheny  Electric  Cooperative,  Inc. 

4.  Allegheny  Power  Service  Corporation 

(Allegheny  Power) 

5.  American  Forest  &  Paper  Association 

(American  Forest) 

6.  American  Public  Power  Association 

(APPA) 

7.  American  Society  of  Utility  Investors 

8.  Arizona  Public  Service  Company 

9.  Arkansas  Public  Service  Commission 

10.  Atlantic  City  Electric  Company 

11.  Blue  Ridge  Power  Agency,  Northeast 

Texas  Electric  Cooperative,  Sam  Raybum 
G&T  Electric  Coopterative  and  Tex-La 
Electric  Cooperative  (Blue  Ridge) 

12.  California  Public  Utilities  Commission 

13.  Centerior  Energy  Corporation 

14.  Central  Maine  Power  Company 

15.  Central  Vermont  Public  Service 

Corporation 

16.  Cities  of  Anaheim.  Azusa,  Banning, 

Colton  and  Riverside.  California 

17.  City  of  Las  Cruces,  New  Mexico 

18.  Coalition  For  Economic  Competition, 

consisting  of  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Long 
Island  Lighting  Company.  New  York 
State  Electric  &  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  and 
Rochester  Gas  &  Electric  Company 

19.  Coalition  of  California  Utility  Employees 

20.  Colorado  Association  of  Municipal 

Utilities 

21.  Colorado  Office  of  Consumer  Counsel 

22.  Colorado  Public  Utilities  Commission 

23.  Commonwealth  Edison  Company 

(Commonwealth  Edison) 


24.  Competitive  Electric  Market  Working 

Group  (Comf>etitive  Working  Group), 
consisting  of  Electric  Clearinghouse,  Inc., 
Enron  Power  Marketing,  Inc..  and  [)estec 
Power  Services,  Inc. 

25.  Conservation  Law  Foundation 

26.  Consumer-Owned  Utilities  in  Maine. 

consisting  of  Eastern  Maine  Electric 
Cooperative,  Inc.,  Fox  Islands  Electric 
Cooperative,  Inc.,  Houlton  Water 
Company.  Isle  au  Haut  Electric  Power 
Co.,  Kennebunk  Light  &  Power  District, 
Madison  Electric  Works,  Swans  Island 
Electric  Cooperative,  Inc..  Union  River 
Electric  Cooperative,  Inc..  and  Van  Buren 
Light  ft  Power  District 

27.  Consumers  Power  Company 

28.  Dairyland  Power  Cooperative 

29.  Department  of  Water  and  Power  of  the 

City  of  Los  Angeles 

30.  Detroit  Edison  Company  (Detroit  Edison) 

31.  Direct  Action  For  Rights  and  Equality 

32.  District  of  Columbia  Public  Service 

Commission 

33.  Duke  Power  Company 

34.  Duquesne  Light  Company 

35.  Edison  Electric  Institute  (EEI) 

36.  Electric  Consumers'  Alliance 

37.  Electric  Generation  Association 

3§.  Electricity  Consumers  Resource  Council, 
the  Americ&n  Iron  and  Steel  Institute 
and  the  Chemical  Manufacturers 
Association  (Industrial  Consumers) 

39.  El  Paso  Electric  Company 

40.  Enron  Power  Marketing.  Inc.  (Enron) 

41.  Entergy  Services,  Inc.  (Entergy) 

42.  Environmental  Action  Foundation 

(Environmental  Action) 

43.  Environmental  Law  and  Policy  Center  of 

the  Midwest 

44.  Florida  Municipal  Power  Agency, 

Michigan  Municipal  Cooperative  Group 
and  Wolverine  Power  Supply 
Cooperative  (Florida  and  Michigan 
Municipals) 

45.  Florida  Power  Corporation 

46.  Florida  Public  Service  Commission 

(Florida  Commission) 

47.  Fuel  Managers  Association 

48.  Houston  Lighting  &  Power  Company 

(Houston  Lighting  &  Power) 

49.  Idaho  Public  Utilities  Commission 

50.  Illinois  Commerce  Commission  (Illinois 

Commission) 

51.  Illinois  Power  Company 

52.  Indiana  Office  of  Utility  Consumer 

Counselor 

53.  Indiana  Utility  Regulatory  Commission 

(Indiana  Commission) 

54.  Iowa  Utilities  Board 

55.  Irrigation  and  Electrical  Districts' 

Association  of  Arizona 

56.  Land  and  Water  Fund  of  the  Rockies 

57.  Large  Public  Power  Council 

58.  Long  Island  Lighting  Company  (Long 

Island  Lighting) 

59.  Louisiana  Energy  and  Power  Authority 

60.  Maryland  Public  Service  Commission 

61.  Massachusetts  Department  of  Public 

Utilities 

62.  Metropolitan  Edison  Comp>any, 

Pennsylvania  Electric  Company  and 
Jersey  Central  Power  ft  Light  Company 

63.  Michigan  Public  Service  Commission 

Staff 

64.  Mid-Atlantic  Energy  Project 


65.  Municipal  Resale  Service  Customers  of 

Ohio  Power  Company 

66.  National  Association  of  Regulatory  Utility 

Commissioners  (NARUC) 

67.  National  Association  of  State  Utility 

Consumer  Advocates  (NASUCA) 

68.  National  Black  Caucus  of  State  Legislators 

69.  National  Independent  Energy  Producers 

(NIEP) 

70.  National  Rural  Electric  Cooperative 

Association 

71.  New  England  Power  Company 

72.  New  York  Mercantile  Exchange 

73.  New  York  State  Electric  &  Gas 

Corporation 

74.  New  York  State  Public  Service 

Commission  (New  York  Commission) 

75.  North  Carolina  Electric  Membership 

Corporation 

76.  North  Dakota  Public  Service  Commission 

77.  Northern  States  Power  Company 

78.  Nuclear  Energy  Institute 

79.  Oglethorpe  Power  Corporation 

80.  Ohio  Office  of  the  Consumers'  Counsel 

81.  Ohio  Public  Utilities  Commission  (Ohio 

Commission) 

82.  Older  Women's  League 

83.  Omaha  Public  Power  District 

84.  Pace  Energy  Project 

85.  Pacific  Gas  and  Electric  Company 

86.  Pacific  Gas  and  Electric  Compmny  and 

Natural  Resources  Defense  Council 

87.  PECO  Energy  Company 

88.  Pennsylvania  and  Massachusetts 

Municipals 

89.  Pennsylvania  Power  &  Light  Company 

90.  Pennsylvania  Public  Utility  Commission 

(Pennsylvania  Commission) 

91.  Public  Power  Council 

92.  Public  Service  Company  of  New  Mexico 

93.  Public  Service  Electric  and  Gas  Company 

(Public  Service  Electric) 

94.  Rhode  Island  Division  of  Public  Utilities 

and  Carriers  and  Jeffrey  B.  Pine,  Attorney 
General  of  the  State  of  Rhode  Island 

95.  Rural  Utilities  Service 

96.  Sacramento  Municipal  Utility  District 

97.  San  Diego  Gas  ft  Electric  Company 

98.  Sierra  Pacific  Power  Company 

99.  South  Carolina  Electric  &  Gas  Company 

100.  Southern  California  Edison  Company 

101.  Southern  Compwny  Services,  Inc. 

102.  Stranded  Cost  Order  Opponent  Parties, 
consisting  of  the  Delaware  Municip)al 
Electric  Corporation.  Village  of  Freepwrt. 
New  York,  City  of  Jamestown,  New  York, 
Town  of  Massena,  New  York,  Modesto 
Irrigation  District,  M-S-R  Public  Power 
Agency,  City  of  Santa  Clara,  California, 
and  Southern  Maryland  Electric 
Cooperative,  Inc.  (SCOOP) 

103.  Suffolk  County  Electrical  Agency 

104.  Sunfiower  Electric  Power  Corporation 
(Sunflower) 

105.  Tampa  Electric  Company 

106.  Tennessee  Valley  Authority  (TVA) 

107.  Public  Utility  Commission  of  Texas 
(Texas  Commission) 

108.  Texas  Utilities  Electric  Company 

109.  Transmission  Access  Policy  Study 
Group  (TAPS) 


110.  TDU  Customers,  consisting  of  Chicopee 
Municipal  Lighting  Plant  of  the  City  of 
Chicopee,  Massachusetts,  Golden  Spread 
Electric  Cooperative,  Inc.,  Holy  Cross 
Electric  Association,  Inc.,  Kansas  Electric 
Power  Cooperative,  Inc.,  Old  Dominion 
Electric  Cooperative,  Seminole  Electric 
Cooperative,  Inc.,  South  Hadley  Electric 
Light  Department  of  the  Town  of  South 
Hadley,  Massachusetts,  and  Westfield 
Gas  and  Electric  Department  of  the  City 
of  Westfield,  Massachusetts 

111.  Trigen  Energy  Corporation 

112.  United  Illuminating  Company 

113.  United  States  Department  of  Defense 

114.  United  States  Depwrtment  of  Energy 
(DOE) 

115.  United  Utility  Shareholders  Association 
of  America 

116.  Utility  Investors  and  Analysts 

117.  Utility  Working  Group  (consisting  of 
Dominion  Resources,  Inc.,  Duke  Power 
Company,  Duquesne  Light  Company, 
Entergy  Corporation,  General  Public 
Utilities  Corporation,  Niagara  Mohawk 
Power  Corp>oration,  Northern  States 
Power  Company,  Pacific  Gas  and  Electric 
Company,  Portland  General  Electric 
Company,  Public  Service  Electric  and 
Gas  Comp>any,  San  Diego  Gas  &  Electric 
Company,  Southern  California  Edison 
Company,  and  Wisconsin  Electric  Power 
Company)  . 

118.  Vermont  Department  of  Public  Service 
(Vermont  Department) 

119.  Virginia  Electric  and  Power  Company 

120.  Virginia  State  Corporation  Commission 

121.  Washington  Utilities  and  Transp>ortation 
Commission 

122.  Washington  Water  Power  Compiany 

123.  Wheeled  Electric  Power  Company 

124.  Wisconsin  Electric  Power  Company 

125.  Wisconsin  Power  &  Light  Company 
(Wisconsin  Power) 

126.  Wisconsin  F*ublic  Service  Commission 

127.  Wisconsin  Wholesale  Customers 

128.  Wyoming  Public  Service  Commission 

Promoting  Wholesale  Comi>etition  Through 
Open  Access  Non-Discriminatory 
Transmission  Services  by  Public  Utilities 

Docket  No.  RM95-8-000 

Recovery  of  Stranded  Costs  by  Public 
Utilities  and  Transmitting  Utilities 

Docket  No.  RM94-7-001 

Issued  March  29, 1995. 
Massey,  Commissioner,  concurring  in  part 
and  dissenting  in  part: 

I.  Concurring  Opinion 

Today,  the  Commission  takes  the  logical 
next  step) — a  bold,  aggressive  and  historic 
step)— toward  full  and  robust  competition  in 
the  electric  power  industry.  Our  prop>osal 
will  change  fundamentally  the  nature  of  this 
industry,  and  the  relationships  among 
transmission-owning  utilities,  their 
customers  and  competing  pKJwer  suppliers. 

Why  now?  An  uninformed  observer  might 
think  it  somewhat  startling,  at  the  very  least 
counterintuitive,  that  in  the  current  political 
climate,  at  the  very  same  time  Congress  is 
debating  a  regulatory  moratorium,  this 
Commission  issues  the  most  profound 
regulatory  proposal  for  the  electric  utility 


industry  since  the  New  Deal  legislation.  Why 
now? 

There  are  several  compelling  reasons.  First, 
now  is  always  the  best  time  to  end  undue 
discrimination.  Federal  law  "bristles"  with 
concern  about  undue  discrimination.  The 
Federal  Power  Act  does  not  allow  this 
Commission  to  tolerate  it.  There  will  never 
be  a  better  time  than  now  to  stop  it. 

Second,  now  is  also  an  appropriate  time  to 
eliminate  the  industry's  uncertainty  over  our 
policy  directions.  Uncertainty  is  deeply 
unsettling  for  this  industry.  Instead  of 
focusing  on  how  to  beat  the  competition, 
industry  p>articipants  must  first  speculate 
about  the  future  rules  of  the  competition. 
This  is  intolerable  in  the  long  term  and,  in 
the  short-term,  stifles  creativity,  initiative 
and  investment.  We  believe  industry 
participants  will  applaud  efforts  to  end  the 
uncertainty  now. 

Third,  this  Commission  wants  to  move 
boldly  toward  customer  choice  and  light- 
handed  regulation  of  wholesale  generation. 
We  believe  it  will  bring  lower  rates.  But  we 
are  limited  greatly  by  transmission  market 
power.  We  cannot  move  forcefully  in  these 
directions  if  transmission  owners  are  able  to 
skew  the  market  and  eliminate  comp)etition 
by  denying  or  delaying  transmission  access, 
or  by  offering  inferior  terms  and  conditions 
for  transmission  service.  The  current 
patchwork  of  transmission  access  impedes 
competition.  We  must  move  beyond 
voluntary  open  access  tariffs  and  time- 
consuming  and  expensive  case-by-case 
rulings  on  wheeling  requests.  Now  is  the 
time  to  eliminate  the  transmission  market 
power  of  the  utilities  over  which  we  have 
jurisdiction.  How  can  there  be  truly  robust 
competition  if  buyers  and  sellers  can't  reach 
each  other?  Those  who  believe  in 
competition  and  lower  rates  will  applaud 
this  step. 

And,  fourth,  we  cannot  move  to  new  rules 
without  assuring  utilities  that  they  will 
recover  the  costs  they  prudently  incurred 
under  the  old  rules.  That  is  a  fundamental 
principle  of  our  NOPR.  We  must  strive  to  , 
eliminate  the  uncertainty  in  the  industry  over 
the  way  in  which  this  Commission  will 
address  stranded  cost  issues.  Now  is  the  time 
to  speak  clearly  on  this  critical  issue. 

For  these  reasons,  now  is  not  only  an 
appropriate  time,  but  may  indeed  be  the  best 
time  to  take  this  bold  step  toward  truly 
robust  competition.  It  is  my  fervent  hope  that 
the  market-based  solutions  this  proposal 
portends,  and  the  giant  step  it  takes  toward 
eliminating  industry  uncertainty  over  pxjlicy 
directions  and  stranded  cost  recovery,  will 
strike  a  responsive  chord  among  lawmakers, 
other  pKjlicy  makers,  and  others  who  care 
about  the  future  of  this  important  industry. 

I  strongly  suppmrt  virtually  all  of  this 
NOPR.  The  NOPR  addresses  dozens  of  open 
access  and  stranded  cost  issues  in  ways  that 
have  my  wholehearted  support. 

For  example,  I  agree  strongly  with  the 
propMsed  requirements  of  open  access  tariffs. 
It  is  one  thing  to  state  somewhat  blithely  that 
we  favor  the  golden  rule  of  transmission 
access.  That  is  about  all  we  have  said  so  far. 
It  is  another  thing  entirely,  and  much  more 
valuable  to  industry  particip>ants,  to  put  real 
meat  on  the  bones  of  comparability.  The 


extensive  text  of  the  order  accomplishes  this 
objective,  wilh  unp)aralleled  clarity.  In  fact, 
this  entire  document  is  a  persuasive, 
compelling,  technically  brilliant  work. 

Let  me  highlight  three  spjecific  issues.  First 
is  the  issue  of  the  NOPR's  effect  on  regional 
transmission  groups.  Some  in  the  industry 
may  erroneously  conclude  that  this 
rulemaking  will  lessen  the  value  of,  and  need 
for,  RTGs.  The  order  emphatically  disagrees. 
As  the  order  states: 

RTGs  are  structiu^s  to  reflect  the  interest 
of  all  of  the  grid's  users,  not  just  some.  RTGs 
allow  for  consensual  solutions  to  local  or 
regional  issues,  instead  of  solutions  imposed 
by  FERC.  RTGs  can  function  as  regional 
laboratories  for  experimentation  on 
transmission  issues.  And,  RTGs  will  provide 
a  regional  forum,  a  necessary  predicate  to 
regional  cooperation. 

In  short,  RTGs  remain  a  key  part  of  our 
vision  of  the  future  of  this  industry. 

Second,  the  NOPR  requires  the  new  tariffs 
to  include  a  reciprocity  provision.  This 
provision  would  ensure  that  a  public  utility 
offering  transmission  access  to  others  can 
obtain  similar  service  from  its  transmission 
customers.  If  customers  want  access  on  a 
public  utility's  transmission  wires,  they  must 
be  willing  to  offer  access  for  the  utility  on 
their  own  transmission  wires.  That  is  only 
fair. 

Third,  the  NOPR  would  require  functional 
unbundling  of  public  utilities'  jurisdictional 
services.  That  is.  utilities  would  be  required 
to  take  transmission  service  (including 
ancillary  services)  for  new  wholesale  sales 
and  purchases  of  electric  energy  under  the 
open  access  tariffs.  The  tariffs  also  must  state 
separately  the  rates  for  each  type  of 
transmission  or  ancillary  service.  This 
requirement  of  functional  unbundling  will 
give  public  utilities  the  incentive  to  offer 
service  on  fair  terms  and  conditions,  since 
the  public  utility  will  have  to  live  with  the 
same  terms  and  conditions  it  prop>oses  for 
others. 

Now  let  me  turn  to  an  issue  involving 
synmietry  of  rights  between  customers  and 
utilities.  Today's  order  makes  an  explicit 
generic  finding  that  it  is  in  the  public  interest 
to  allow  utilities  to  make  filings  at  FERC  for 
the  recovery  of  stranded  costs  even  if  their 
contracts  contain  so-called  Mobile-Sierra 
restrictions  that  would  bar  such  filings. '  I 
fully  agree  with  this  conclusion.  I  believe  the 
pwlicy  rationale  justifying  the  recovery  of 
stranded  costs  is  so  strong  that  the  public 
interest  test  is  met  and  such  a  generic  finding 
is  necessary. 

I  have  some  concern,  however,  about  the 
fact  that  today's  order  does  not  sufficiently 
explore  making  that  same  type  of  public 
interest  finding  on  behalf  of  customers.  The 
order  spends  many  pages  making  a 
persuasive  case  that  the  current  environment, 
in  which  no  more  than  a  handful  of  utilities 
have  filed  open  access  tariffs,  is  rife  with 
undue  discrimination  and  can  no  longer  be 
tolerated.  This  is  the  fundamental 
philosophical  and  legal  underpinning  for  the 
order's  new  open  access  requirements. 


'  United  Gas  Pipeline  Co.  v.  Mobile  Gas  Service 
Corp..  350  US.  332  (1956): FPC v.  Stem  Pacific 
Power  Co.,  350  U.S.  348  (1956). 
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But  if  the  order's  perception  of  undue 
discrimination  is  accurate,  and  1  believe  it  is. 
would  it  not  suggest  that  some  power  supply 
contracts  negotiated  in  that  environment 
were  infected  with  undue  discrimination  and 
therefore  unlawful?  Would  it  not  be 
appropriate,  and  more  symmetrical,  to  allow 
such  customers  the  right  to  make  a  Tiling 
asking  the  Commission  to  determine  whether 
their  current  contract  is  unduly 
discriminatory,  unjust  or  unreasonable?  We 
would  not,  of  course,  allow  such  customers 
to  escape  their  stranded  cost  resp>onsibility  in 
any  event.  Even  if  we  allowed  customers  to 
make  such  filings,  they  would  remain  fully 
responsible  for  the  costs  reasonably  incurred 
on  their  behalf. 

A  more  symmetrical  approach  to  customers 
and  utilities  during  the  transition  to 
comftetitive  markets  would  be  consistent 
with  the  Commission's  Order  636.  There,  the 
Commission  granted  all  pipeline  "sales" 
customers  the  right  to  choose  other  gas 
suppliers  but  granted  all  pipelines  100 
percent  recovery  of  their  eligible  and  prudent 
transition  costs.  In  granting  "conversion 
rights"  to  pipeline  sales  customers,  the 
Commission  found  that  continued 
enforcement  of  customers'  existing  purchase 
obligations,  entered  into  when  pipelines 
provided  bundled  service  and  had  a  virtual 
monopoly  over  certain  aspects  of  interstate 
service,  was  contrary  to  the  requirements  of 
the  Natural  Gas  Act. 

I  am  not  suggesting  today  that  we  mirror 
precisely  the  natural  gas  model  by  granting 
all  customers,  regardless  of  contracts,  the 
right  to  choose  other  suppliers.  I  am 
suggesting,  however,  that  during  the 
comment  fwriod  we  give  full  and  fair 
consideration  to  the  argument  that  {wwer 
customers  with  contracts  lacking  explicit 
stranded  cost  recovery  provisions  should 
have  the  same  right  we  grant  utilities  to  make 
filings  seeking  contract  modifications 
regardless  of  Mobile-Siena  restrictions.  I  am 
confident  that  commenters  will  give  us  the 
benefit  of  their  thinking  on  this  issue. 

n.  Disaenting  Opinion 

Finally,  let  me  turn  briefly  to  the  sole  issue 
on  which  I  will  be  dissenting  in  part  from  an 
otherwise  exceptionally  strong  order.  That 
issue  involves  this  Commission's  role  and 
relationship  with  the  states  in  making 
determinations  with  respect  to  stranded  costs 
arising  from  retail  competition  and  fifom 
municipalizations. 

There  have  been  full  and  vigorous 
discussions  at  the  Commission  about  how  to 
handle  this  issue.  My  goal,  which  the  entire 
Commission  shares,  is  to  strike  an 
appropriate  balance  that  ensures  the  recovery 
of  stranded  costs,  and  ensures  that  the 
legitimate  rights  of  slates  are  respected.  We 
have  all  struggled  with  these  issues  in  good 
faith.  I  simply  disagree  with  the  majority  in 
certain  respects  about  how  to  accomplish 
these  goals. 

First.  I  will  address  retail  competition. 
Under  the  NOPR,  this  Commission  would 
allow  filings  seeking  recovery  of  stranded 
costs  related  to  retail  competition  only  when 
the  state  regulatory  commission  does  not 
have  authority  under  state  law  to  address 
stranded  costs  at  the  time  retail  wheeling  is 
required. 


I  find  this  approach  too  narrow.  I  would 
allow  such  filings  when  the  state  commission 
lacks  authority  to  decide  the  issue  or  when 
the  state  commission  has  authority  but  does 
not  decide  the  issue.  I  would  not  second- 
guess  the  state  decision,  but  I  would  not 
allow  retail  stranded  costs  to  "fall  through 
the  cracks"  merely  because  the  state 
commission  has,  but  does  not  use,  authority 
to  decide  the  issue. 

On  municipalization,  the  NOPR  proposes 
making  this  Commission  the  primary  forum 
for  seeking  recovery  of  stranded  costs.  The 
NOPR  says  that,  if  a  state  has  allowed 
recovery  of  any  stranded  costs  from 
municipalized  customers,  this  Commission 
will  deduct  that  amount  from  the  amount  we 
determine  to  be  recoverable.  In  other  words, 
even  when  states  have  and  exercise  the 
authority  to  decide  the  recoverability  of 
stranded  costs  related  to  municipalization, 
this  Commission  would  take  over  and 
federalize  the  issue. 

I  cannot  support  this  approach.  The 
Federal  Power  Act  does  not  constitute  this 
Commission  as  the  court  of  apfieals  to 
challenge  unsatisfactory  state  decisions.  It  is 
not  this  Commission's  role  to  stand  in 
judgment  of  policy  choices  and  decisions 
lawfully  made  by  our  state  counterparts. 

In  my  judgment,  the  following  principles 
should  govern  this  Commission's  approach  to 
stranded  costs  arising  from  either  retail 
competition  or  municipalization.  In  either 
case,  utilities  are  entitled  to  a  decision  on  the 
recoverability  of  such  costs.  It  would  be 
unfair,  and  would  unduly  jeopardize  the 
financial  health  of  utilities,  for  stranded  costs 
to  slip  through  bec&use  no  regulatory 
commission  provides  a  forum  and  decides 
the  issue. 

For  either  retail  comfietition  or 
municipalization,  when  the  state  commission 
has  authority  to  address  the  issue,  and  uses 
such  authority  to  decide  the  recoverability  of 
the  stranded  costs,  the  state's  decision  should 
not  be  second-guessed  by  this  Commission. 
However,  when  a  state  commission  does  not 
hav*  the  authority  to  decide  the 
recoverability  of  stranded  costs,  or  has 
authority  but  does  not  use  it,  this 
Commission  should  act  on  requests  for 
stranded  cost  recovery. 

My  approach  would  assure  utilities  of 
getting  a  decision  on  the  merits  of  their 
claim.  Costs  would  not  be  stranded  for  lack 
of  a  regulatory  decision.  At  the  same  time, 
this  Commission  would  allow  states  to  make 
decisions,  when  they  have  authority,  on 
issues  of  critical  concern  to  their  local 
utilities  and  ratepayers.  Only  if  states  lack,  or 
fail  to  use,  such  authority  would  this 
Commission  step  in  to  assure  the  utility  of 
receiving  a  decision  on  the  merits. 

My  views  on  how  we  should  handle 
stranded  costs  arising  from  municipalization 
are  influenced  by  the  fact  that,  according  to 
commenters,  roughly  14  states  have 
municipalization  statutes  that  do  in  fact 
authorize  states  to  deal  with  stranded  cost 
issues.  Arkansas,  for  example,  has  a  statute 
enacted  in  1987  that  appears  to  give  the 
Arkansas  Public  Service  Commission  full 
authority  to  deal  with  the  stranded  cost  issue 
in  a  way  that  protects  both  the  remaining 
customers  and  shareholders.  It  is  an 


extensive,  thoughtful  statute  that  deals  with 
a  wide  range  of  issues.  It  is.  apparently,  the 
will  of  the  sovereign  slate  of  Arkansas  that 
this  state  statute  be  enforced.  I  see  no  reason 
to  yank  this  issue  from  the  Arkansas 
Commission,  or  from  any  other  state 
commission  that  has  statutory  authority  to 
act. 

In  that  vein,  if  this  Commission  were  to 
decide  the  recoverability  of  stranded  costs  for 
either  retail  competition  or  muncipalization 
(because  the  state  lacked  authority  or  did  not 
decide  the  issue),  I  believe  we  should  adopt 
procedures  allowing  the  affected  state 
commissions  to  pariicipate  in  our  proceeding 
in  a  meaningful  way.  Specifically.  I  propose 
allowing  state  participation  through  one  of 
the  procedures  specified  in  section  209  of  the 
Federal  Power  Act. '  These  include  joint  state 
boards,  joint  hearings,  concurrent  hearings 
and  technical  conferences.  I  have  no  views  at 
this  time  on  which  of  these  tools  could  or 
should  be  used  in  particular  cases.  The 
decision  on  which  of  these  tools  to  use^can 
be  made  in  individual  cases,  as  they  arise. 
But,  clearly,  they  are  useful  mechanisms  for 
obtaining  state  input  in  proceedings 
involving  retail  competition  and 
municipalization. 

For  all  of  these  reasons,  I  will  concur  in 
part  and  dissent  in  part.  In  virtually  all 
respects,  this  is  an  excellent  order:  except  as 
I  have  noted,  it  has  my  wholehearted 
support. 

William  L.  Massey, 
Commissioner. 
|FR  Doc.  95-8534  Filed  4-6-95;  8:45  am] 
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AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Technical  Conference 

and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission), 
is  issuing  this  notice  to  announce  a 
technical  conference  to  be  scheduled  at 
a  later  date,  and,  in  preparation  for  that 
conference,  to  request  comments  on: 
whether  real-time  information  networks 
(RINs)  or  some  other  option  is  the  best 
method  to  ensure  that  potential 
purchasers  of  transmission  services 
receive  access  to  information  to  enable 
them  to  obtain  open  access  transmission 
service  on  a  non-discriminatory  basis 
from  public  utilities  that  own  and/or 
control  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce;  and  what 


'16U.S.C.  824h(1988). 


standards  should  be  adopted  if  the 
Commission  requires  such  public 
utilities  to  institute  RINs  systems. 
DATES:  Comments  must  be  received  on 
or  before  Jime  6,  1995. 
ADDRESSES:  Send  comments  to;  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington.  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Cohen  (Legal  Information),  Electric 
Rates  and  Corporate  Regulation,  Office 
of  the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426.  (202)  208-0321 
Marvin  Rosenberg  (Technical 
Information),  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street.  N.E.,  Washington,  D.C.  20426, 
(202) 208-1283 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104  at  941  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426. 
The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  19200,  14400. 12000,  9600, 
7200,  4800,  2400,  1200,  or  300  bps,  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days, 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426. 

Introduction 

The  Commission  is  considering 
requiring  each  public  utility  (or  its 
agent)  that  owns  and/or  controls 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce  to 
create  a  real-time  information  network 
(RIN)  to  ensure  that  potential  purchasers 
of  transmission  services  have  access  to 
information  to  enable  them  to  obtain 
open  access  transmission  services  on  a 
non-discriminatory  basis  from  the 


pubhc  utility.  This  initiative  is  being 
taken  in  conjunction  with  the 
Commission's  proposed  rules.  '  today 
being  issued,  that  would  require  public 
utilities  to  provide  open  access  non- 
discriminatory transmission  services 
(Open  Access  NOPR)  and  would  permit 
the  recovery  of  legitimate  and  verifiable 
stranded  costs  in  certain  circiunstances. 

The  Commission's  goal  in  this 
proceeding  is  to  establish  uniform 
requirements  for  a  RIN  or  other 
communications  device  at  the  same 
time  that  the  Commission  adopts  a  rule 
requiring  open  access  non- 
discriminatory transmission  services.  To 
accomplish  this  objective,  the 
Commission  invites  interested  persons 
to  file  comments  and  to  participate  in  a 
Technical  Conference  in  which  they  can 
make  presentations  on  their  positions. 
Thereafter,  the  Commission  expects  to 
hold  informal  conferences,  enlisting 
working  groups  to  reach  consensus  on 
any  remaining  issues. 

We  expect  that  input  fi-om  the 
Technical  Conference  and  informal 
conferences  will  be  the  basis  for 
subsequent  procedures.  This  notice  sets 
a  timetable  to  be  followed  so  that 
requirements  on  RINS  can  be  in  place 
no  later  than  the  effective  date  of  an 
open  access  rule. 

Background 

In  the  Open  Access  NOPR.  the 
Commission  is  inviting  comments  on  a 
proposed  rule  that  would  require  any 
public  utility  that  owns  and/or  controls 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce  to 
have  on  file  an  open  access  transmission 
tariff. 

To  be  effective,  however,  non- 
discriminatory open  access  transmission 
service  requires  transmission  customers 
to  be  able  to  compete  effectively  with 
the  public  utility  that  owns  or  controls 
the  transmission.  Customers  must  have 
simultaneous  access  to  the  same 
information  available  to  the 
transmission  owner.  Thus,  in  this 
proceeding,  the  Commission  expects  to 
require  RINs  or  other  options  to  ensure 
that  potential  and  actual  transmission 
service  customers  receive  access  to 
information  so  that  they  can  obtain 
service  comparable  to  that  provided  by 
transmission  owners  (or  controllers)  to 
themselves. 


'  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities  &  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities. 
Notice  of  Proposed  Rulemaking,  Docket  Nos. 
RM95-6-000  &  RM94-7-001  (1995). 


Discussion 

A.  Objectives 

As  noted  above,  the  Commission 
expects  to  undertake  further  procedures 
in  this  docket  after  the  Technical 
Conference  and  informal  conferences 
are  held  and  input  from  those 
conferences  is  evaluated.  Nevertheless, 
to  help  participants  focus  on  the  issues, 
the  Commission  here  sets  out  its 
preliminary  views.  Any  requirement  we 
estabhsh  must  have  safeguards  to  ensure 
that  public  utilities  owning  and/or 
controlling  transmission  facilities  use 
the  same  procedures  and  meet  the  same 
substantive  requirements  when  they 
arrange  transmission  to  support  their 
wholesale  sales  and  purchases  as  are 
required  for  third  parties.  Further,  we 
expect  that  each  pubhc  utiUty  (or  a 
control  area  operator  acting  as  its  agent) 
that  provides  transmission  service  must, 
at  a  minimum,  give  its  customers 
electronic  access  in  real  time  to 
information  on  transmission  capacity 
availabiUty,  ancillary  services, 
scheduling  of  power  transfers,  economic 
dispatch,  current  operating  and 
economic  conditions,  system  rehabihty, 
and  responses  to  system  conditions. 

This  means  that  public  utilities  or 
their  agents  must  give  competitors  and 
other  users  of  the  transmission  system 
access  to  the  same  information  available 
to  the  public  utility  persoimel  who  trade 
(sell  or  purchase)  power  in  the 
wholesale  market,  and  at  the  same  time. 
Moreover,  this  information  cannot  be 
declared  privileged  (and  kept  from 
competitors)  if  it  is  available  to  the 
company's  owm  employees  who  trade 
wholesale  power.  Thus,  if  a  utility 
wishes  to  keep  this  information 
confidential,  it  must  assign  control  over 
this  information  to  employees  whose 
duties  do  not  involve  trading  in 
wholesale  power,  and  it  must 
implement  procedures  to  ensure  that  the 
traders  do  not  get  access  to  the 
information  unless  and  until  that 
information  becomes  pubhc.  The 
Commission  invites  parties  to  comment 
on  the  best  way  to  implement  these 
requirements  in  their  comments  and  in 
their  presentations  at  the  Technical 
Conference  and  informal  conferences. 

RINs  should  operate  under  industry- 
wide standards;  otherwise,  each  RIN 
could  contain  different  information, 
have  different  file  formats,  or  use 
different  means  to  transfer  information 
between  utilities  and  customers.  We  are 
concerned  that  some  customers  (those 
who  need  transmission  service  across 
utility  boundaries)  might  be  forced  to 
obtain  information  in  different  and 
perhaps  incompatible  environments. 
Efficient  wholesale  power  markets 
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require  that  information  formats  not 
impede  the  ability  of  parties  to  make 
trades  in  a  timely  manner  within  and 
across  utility  boundaries.  Such 
impediments  should  be  eliminated,  or  at 
a  minimum,  reduced  to  the  maximum 
extent  possible. 

In  addition,  we  request  comments  on 
the  following  questions: 

Information  availability:  What  information 
should  be  available  on  a  RIN?  Possibilities 
include  transmission  availability  data, 
scheduling  information,  information  on 
economic  dispatch,  system  reliability 
conditions,  service  interruptions,  and  other 
information  that  parties  might  suggest. 
Would  a  RIN  be  appropriate,  not  only  to 
refKirt  transactions,  but  to  conduct  the 
transactions  themselves?  If  so,  for  what  kinds 
of  transactions  would  this  be  appropriate? 

RINs  standards:  What  standard  formats 
would  be  appropriate  for  transferring  files 
containing  specific  information?  What  are 
appropriate  communication  protocols?  How 
can  a  RIN  be  designed  to  accommodate  not 
only  today's  needs,  but  also  those  in  the 
future,  such  as  an  ability  to  trade  piower  and 
have  real-time  price  signals? 

Attached  to  this  notice  is  a  Staff 
Discussion  Paper  that  gives  Staffs 
preliminary  views  on  some  of  the  issues 
that  need  to  be  addressed  in  this 
proceeding.  We  have  attached  this 
document  to  help  the  parties  focus  on 
pertinent  issues  as  early  in  the  process 
as  possible. 

B.  Timetable  for  Comments,  Technical 
Conference,  and  Informal  Conferences 

The  Commission's  experience  with 
Order  No.  636  ^  and  electronic  bulletin 
boards  (EBBs)  in  the  natural  gas 
industry '  has  taught  us  that  when 
industry  standards  are  needed,  they 
should  be  established  as  early  as 
possible.  We  wish  to  avoid  systems 
being  developed,  and  expenses  being 
incurred,  before  consensus  can  be 
reached  on  the  best  way  to  proceed. 

These  same  considerations  also 
persuade  us  that  a  case-by-case 
approach  to  setting  standards  for 
electronic  information  transfer  is 
inappropriate.  Public  utilities  should 


2  Pipeline  Service  Obligations  and  Revisions 
Governing  Self-Implementing  Transportation:  and 
Regulation  of  Natural  Gas  Pipelines  After  Partial 
Wellhead  DeconUol.  57  Fed.  Reg.  13.267  (April  16. 
1992).  in  FERC  Stats.  &  Regs.  Preambles  130.939 
(April  8.  1992);  order  on  reh'g.  Order  No.  636-A. 
57  Fed.  Reg.  36.128  (August  12,  1992).  HI  FERC 
Stals.  &  kegs.  Preambles  130.950  (August  3.  1992). 

'See  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Commission's 
Regulations.  Order  No.  563.  59  FR  516  (|an.  5. 
1994);  in  FERC  Stats,  and  Regs  .  Regulations 
Preambles  130.988  (1993).  order  on  reh'g.  Order  No. 
563-A.  59  FR  23.624  (May  9.  1994);  m  FERC  Stels. 
and  Regs.,  Regulations  Preambles  130,994,  reh'g 
denied.  Order  No.  563-B,  68  FERC  161.002.  Order 
No.  S63-C,  order  accepting  modifications,  Order 
No.  563-e.  68  FERC  161.362  (1994). 


not  be  required  to  invest  extensive 
capital  in  a  RIN  or  EBB  that  might  be 
obsolete  in  the  near  future.'* 

We  intend,  therefore,  to  have 
requirements  in  place  no  later  than  the 
date  when  we  issue  any  final  rules  on 
open  access  transmission.  In  this  way, 
we  hope  to  avoid  unnecessary 
expenditures  by  public  utilities. 

At  the  Technical  Conference,  the 
Commission  will  focus  on  determining 
exactly  what  information  must  be  made 
available  to  transmission  customers  and 
what  standards  are  needed  as  to  the 
transfer  of  this  information  on  a  real- 
time basis  h'om  transmission  operators 
to  their  customers,  including  the  public 
utility  itself  for  its  wholesale 
transactions. 

The  Technical  Conference  will  be 
open  to  all  interested  persons.  The  exact 
date,  time,  and  location  of  the  Technical 
Conference  will  be  announced  in  a 
subsequent  notice. 

To  better  organize  the  Technical 
Conference,  interested  persons  are 
invited  to  submit  written  comments. 
Comments  must  be  received  on  or 
before  [insert  a  date  60  days  following 
the  Federal  Register  publication  date]. 
The  comments  should  be  no  more  than 
25  pages  in  length,  double  spaced  on 
8V2"  X  11"  paper,  with  standard 
margins.  Parties  must  submit  fourteen 
(14)  written  copies  of  their  comments. 
In  addition,  commenters  are  requested 
to  submit  a  copy  of  their  comments  on 
a  3V2  inch  diskette,  formatted  for  MS- 
EXDS  based  computers.  In  light  of  our 
ability  to  translate  MS-DOS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  in 
which  it  was  generated  (j.e..  MS  Word. 
WordPerfect.  ASCII,  etc.).  It  is  not 
necessary  to  reformat  word  processor 
generated  text  to  ASCII.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS-DOS 
machines.  The  comments  must  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  DC.  20426,  and  their 
caption  should  refer  to  Docket  No. 
RM95-9-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  or 
copying  in  the  Commission's  Public 
Reference  Room  (Room  3104.  941  North 


Capitol  Street.  N.E.,  Washington,  D.C. 
20426),  during  normal  business  hours. 
The  Commission  also  will  make  all 
comments  publicly  available  on  its  EBB. 

Following  the  Technical  Conference, 
the  Commission's  Staff  will  promptly 
schedule  a  series  of  informal 
conferences  using,  as  appropriate, 
working  groups  enlisting  the 
participants  at  the  Technical 
Conference.^  The  informal  conferences 
are  intended  to  narrow  or  resolve  issues 
and  to  help  the  Commission  determine 
what  information  must  be  made 
available,  and  what  standards  are 
needed,  for  the  delivery  of  pertinent 
information  on  a  real-time  basis  from 
transmission  operators  to  their 
customers,  including  the  public  utility 
itself. 

Staff  will  designate  what  working 
groups  are  to  be  formed,  when  they  will 
meet,  and  what  topics  they  will 
consider.  Staff  will  work  with  these 
working  groups  as  needed.*  The 
working  groups  will  be  invited  to  reach 
consensus  on  the  issues  and  report  that 
consensus  to  the  Commission.  The 
working  group  reports  should  identify 
issues  where  no  consensus  is  possible 
so  that  the  Commission  may  take 
appropriate  action  to  resolve  all 
remaining  technical  issues. 

By  direction  of  the  Commission. 
Lois  D.  Cuhell, 
Secretary- 
Staff  Discussion  Paper  Electronic 
Bulletin  Boards  and  Real-Time 
Information  Networks 

Introduction 

The  Commission  has  issued  a  Notice 
of  Proposed  Rulemaking,  proposing 
non-discriminatory  open  access 
transmission  services.  The  NOPR 
proposes  that  public  utilities  provide  all 
potential  wholesale  transmission  users, 
including  the  wholesale  power 
marketing  department  of  the 
transmission  owner,  simultaneous 
access  to  transmission  and  ancillary 
services.  Potential  customers'  access  to 
information  on  transmission  capacity 
and  other  matters  pertaining  to 
transmission  services  must  be  made 
comparable  to  the  information  access 


'We  note  that  there  is  an  extensive  network 
already  in  place  to  conduct  intercompany 
transactions  reliably.  To  the  maximum  extent 
possible,  we  intend  to  build  on  the  existing 
institutional  arrangements  and  ongoing  efforts  to 
help  better  schedule,  monitor,  and  model 
transactions  involving  multiple  control  areas. 


'  The  Commission  made  use  of  working  groups  in 
drafting  the  Commission's  standards  for  EBBs.  See. 
e.g..  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Commission's 
Regulations,  Final  Rule.  Order  No.  563-A.  59  FR 
23624  (May  9,  1994);  IH  FERC  Stats.  &  Regs., 
Regulations  Preambles  130.994  (1994). 

*To  promote  candor  and  productivity,  Staff  will 
set  up  and  sponsor  these  meetings,  but,  where 
appropriate,  will  not  attend  the  meetings  while  the 
parties  discuss  the  issues.  The  parties  are 
instructed,  however,  to  brief  Staff  fully  on  their  ^ 
progress  at  any  such  meetings. 


available  to  the  power  marketing 
department  of  the  transmission  owner 
and  its  affiliates.  Staff  believes  that 
electronic  communication  is  critical  to 
achieving  comparable  access  to 
information,  which  in  turn  is  a 
cornerstone  of  comparable  access  to 
transmission  service.  Comparable  access 
by  customers  to  information  as  it 
becomes  available  is  the  key  to  both  a 
successful  comparable  access  program 
and  competitive  power  markets  for 
electricity.  Rapid  transfer  of  information 
between  a  transmitting  utility's 
computers  and  those  of  its  potential 
wholesale  competitors  is  necessary  to 
achieve  these  goals. 

The  technical  conference  begins  the 
process  of  determining  what 
information  and  procedures  will  be 
required  to  achieve  comparable  access 
to  information.  We  request  comments  or 
concrete  proposals  that  address  the 
issues  and  questions  raised  in  this 
paper.  Areas  that  need  to  be  addressed 
include: 

•  Information  Needs.  What  specific 
information  is  required  to  ensure  that  all 
eligible  parties  (including  the 
transmission  owoier)  have  comparable 
access  to  information  needed  to  conduct 
wholesale  power  transactions  over  the 
transmission  system? 

•  Type  of  Information  System.  What 
types  of  information  systems  are 
available  to  communicate  transmission 
information,  and  which  of  these  are 
most  appropriate  to  achieve  comparable 
access  to  information? 

•  Standards  and  Systems 
Development.  What  standard  record 
formats  should  be  developed  to 
exchange  information?  What  protocols 
are  needed?  Should  regional  systems,  or 
a  national  system,  be  developed? 

This  paper  provides  short  discussions 
of  Staffs  imderstanding  of  the  major 
issues  and  options  in  these  areas.  Each 
discussion  is  followed  by  a  list  of 
questions  intended  to  guide  comments. 

Information  Needed  for  Comparability 

Comparability  requires  that  wholesale 
transmission  customers  be  provided 
vdth  the  same  information  that  the 
transmission  owner  or  controller  has 
about  the  availability  and  price  of 
transmission  services,  and  that  the 
information  be  provided  at  the  same 
time  and  cost.  A  customer,  when 
making  wholesale  power  transactions 
using  transmission  services,  should 
have  the  same  information  the 
transmission  owner  has  available  to 
make  wholesale  power  transactions. 
This  includes,  but  is  not  necessarily 
limited  to,  the  following  types  of 
information: 


•  Availability  of  firm  and  non-firm 
tremsmission  services  (including 
ancillary  services),  rates  for  these 
services  and  the  amount  and  terms  of 
any  available  rate  discounts. 
Information  on  the  opportunity  costs  on 
constrained  paths  and  the  incremental 
cost  of  expansion,  if  known. 

•  Hourly  transfer  capacities  with 
other  interfacing  control  areas  on  a  time 
interval  corresponding  to  the  interval 
that  a  transmission  owner  uses  in 
committing  its  own  units.  For  example, 
if  the  interval-is  weekly,  hourly  transfer 
capacities  should  be  provided  each 
week  as  the  transmission  owner 
commits  its  own  units. 

•  Hourly  amounts  of  firm  and  non- 
firm  power  scheduled  over  each  of  the 
owner's  interfaces  with  other  control 
areas.  These  quantities  should  be  the 
amounts  scheduled  over  the  following 
hour.  They  should  be  provided  at  some 
short  interval  before  the  start  of  each 
hour  (e.g.,  15  minutes). 

•  Transmission  outages,  or  planned 
and  forced  unit  outages  that  may  affect 
trans-mission  availability,  as  they 
become  known,  as  well  as  anticipated 
and  actual  interruptions  of  services. 

•  Load  flow  data  that  would  allow 
customers  to  do  their  own  preliminary 
review  of  incremental  transfer  capability 
to  accommodate  long-term  transfers. 
Updates  to  load  flow  information 
should  be  made  available  to  customers 
whenever  the  transmission  owner 
updates  its  load  flow  information. 

•  Transaction  specific  information  on 
all  requests  for  transmission  service 
(including  requests  by  the  transmission 
owner's  wholesale  power  marketing 
personnel).  This  information  should  be 
sufficient  to  jjermit  customers  to 
evaluate  the  current  state  of 
transmission  requests  on  the  system  and 
to  monitor  potential  discrimination. 
This  information  should  be  provided 
when  requests  are  received  and  updated 
when  the  status  of  a  request  changes. 

•  Transmission  capacity  available  for 
resale  by  customers  seeking  to  resell 
their  rights  to  transmission  service,  and 
announcements  by  prospective  buyers 
who  are  seeking  to  acquire  rights  to 
transmission  service.  "These  requests 
should  be  made  available  when 
received. 

Staff  believes  that  transmission- 
owning  utilities  have  such  information 
available  in  the  normal  course  of 
business  under  today's  current  industry 
practices.  We  also  believe  this 
information  is  important  for  any  parties 
using  transmission  services  to  perform 
wholesale  power  transactions. 
Accordingly,  comparability  requires  that 
such  information  be  made  available  to 
prospective  customers  and  to  the 


transmission  owner's  wholesale  power 
marketing  department  on  the  same 
basis.  However,  the  list  is  provided  only 
as  an  example  of  our  current 
understanding  of  the  infbrmation.  We 
invite  comment  on  additional 
information  that  is  needed,  but  not 
included  in  the  list,  as  well  as 
information  in  the  list  that  is  not 
needed. 

Current  industry  practice  should  not 
be  the  sole  standard  for  judging  what 
information  to  consider  for  inclusion  in 
information  networks.  Consideration 
should  be  given  to  likely  future  industry 
developments,  and  how  these  might 
affect  information  needs.  In  particular, 
the  role  of  electronic  information  in  the 
dispatch  function  may  change 
significantly  as  power  markets  change. 
Future  networks  may  need  to  provide 
for  the  electronic  trading  of  power.  The 
design  of  current  systems  should  retain 
sufficient  flexibility  to  accommodate 
these  types  of  future  developments.  We 
invite  comment  on  what  developments 
might  affect  the  design  of  a  current 
information  network,  and  how 
consideration  of  such  developments 
might  be  considered  in  the  design  of 
today's  systems. 

Questions  Regarding  Information 
Needed  for  Comparability 

1.  What  information  about  capacity 
availabiUty  is  needed?  Is  this 
information  needed  with  respect  to 
interfaces  with  other  control  areas  and 
within  a  single  control  area? 

2.  How  often  does  information  on 
available  capacity  need  to  be  updated? 
What  other  information  is  necessary?  In 
designing  RINs  requirements,  what 
consideration  should  the  Commission 
give  to  NERC's  interest  in  improving 
and  communicating  the  calculation  of 
transfer  capability  in  real-time.' 

3.  What  information  about 
transmission  constraints  should  be 
included?  Is  it  possible  to  develop 
information  about  anticipated 
constraints  and  their  associated 
opportunity  cost?  Could  information  on 
interruptions  be  conveyed  after  a 
constraint  has  occurred? 

4.  Should  the  information  include 
requests  for  transmission  capacity, 
offers  of  transmission  capacity  (from 
utility  and  third  party  entitlement 
holders),  rates  and  an  index  of 
entitlement  holders?  How  often  does 
information  need  to  be  updated?  What 
other  information  is  necessarv-  to 
facilitate  the  development  of  a 


'  See  Report  on  Electric  Utilities'  Response  to  the 
Cold  Wave  of  January  1994.  Report  by  NERC  Blue 
Ribbon  Task  Force  at  10  (Apr.  11 ,  1994). 
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secondary  market  for  transmission 
capacity? 

5.  Can  requests  for  transmission 
service  be  submitted  electronically, 
through  an  EBB  or  an  information 
network,  rather  than  by  telephone  or 
FAX?  What  specific  information  is 
needed  for  electronic  submission  of 
transmission  requests? 

Systems  for  Communicating 
Transmission  Information 

Many  kinds  of  information  systems 
could  support  electronic  exchange  of 
transmission  information  between  a 
transmission-owning  public  utility  and 
its  customers,  potential  customers,  and 
the  transmission  owner's  wholesale 
marketing  department.  But  there  is  a 
tradeoff  between  the  cost  of  a  system 
and  the  capabilities  it  offers.  We  would 
like  comment  on  the  capabihties  needed 
in  a  system  to  communicate 
transmission  information  and  what  type 
of  system  will  best  meet  those  needs.  In 
order  to  provide  technical  background 
for  this  discussion,  we  offer  the 
following  three  categories  as  general 
system  types,  from  the  siipple  to  the 
more  complex: 

•  Electronic  Bulletin  Board  (EBB). 
One  simple  method  of  electronically 
communicating  information  is  to  use 
EBB  displays.  A  user  of  this  type  of  EBB 
simply  connects  to  (logs  onto)  the  EBB 
and  sees  the  information  displayed.  We 
believe  this  simple  type  of  EBB  should 
also  permit  a  user  to  post  information, 
such  as  a  transmission  request,  to  the 
EBB. 

This  type  of  information  system  may 
be  adequate  for  small  customers  who  are 
not  very  active  in  the  transmission 
market  and  who  have  only  an 
occasional  need  for  small  amounts  of 
timely  information.  However,  as 
information  needs  increase,  the  method 
of  EBB  displays  may  become 
inadequate.  A  major  disadvantage  is  that 
displayed  information  carmot  be 
processed  directly  by  the  receiving 
party's  own  computer.  Thus,  if  the 
receiving  party  wants  to  use  this 
information  in  its  own  computer 
displays  or  as  part  of  an  analysis,  it 
must  enter  it  again.  Reentering 
information  is  slow,  error-prone  and 
costly,  particularly  for  users  who  need 
large  amounts  of  information  from 
several  different  EBBs.  For  this  reason, 
even  the  simplest  form  of  EBB  should 
provide  a  capability  that  permits  users 
to  capture  the  information  presented  in 
the  display  on  their  computer  systems. 

•  EBBs  with  Standardized  File 
Transfer.  A  second  method  of 
communicating  information  is  to  allow 
users  to  transfer  Hles^  between  the  EBB 
and  the  user's  computer  system. 


DowTiloading  (transferring  the  file  from 
the  EBB  to  the  user's  computer  system) 
eliminates  the  need  to  reenter 
information  into  a  user's  computer 
system  when  it  is  already  present  on  the 
EBB.  Uploading  (transferring  a  Hie  from 
the  user's  system  to  the  EBB)  permits 
information  already  present  in  a  file  on 
a  user's  computer  to  be  sent  to  the  EBB 
without  manual  reentry.  Therefore,  the 
capability  of  transferring  files 
containing  relevant  information 
between  the  EBB  and  its  users  solves  the 
data  reentry  problem  for  large  and  more 
sophisticated  users. 

File  transfer  capability  also  makes 
possible  efficient  processing  of 
information  from  several  different  EBBs. 
Computer  software  can  be  programmed 
to  dial  each  EBB  automatically  and  to 
transfer  files  from  (or  to)  each  EBB.  The 
user  can  then  choose  how  to  display  the 
information,  or  process  it  directly  in  a 
computer  program.  Third  parties  can 
aggregate  transmission  information  from 
multiple  EBBs  to  provide  an 
information  service  for  customers  who 
prefer  to  use  a  single  EBB.  Standard  file 
formats  and  protocols  for  the  transfer  of 
information  are  essential  for  the 
efficient  trtmsfer  of  this  information. 
Without  standard  formats  and  transfer 
protocols,  a  user  must  develop  separate 
methods  and  programs  for  transferring 
files  to  and  fit>m  each  EBB. 

•  Real-time  Information  Network 
(RIN)  Connection.  This  type  of  network 
permits  a  continuous  information 
connection  between  the  transmission- 
owning  public  utility  and  users  of  the 
trtmsmission  network.  In  contrast, 
displays  and  downloads  are  means  of 
distributing  information  to  users  who 
connect  intermittently  to  an  EBB 
specifically  to  request  information. 
Continuous  connection  permits  a  user  to 
have  all  new  information  as  soon  as  it 
becomes  available,  without  needing  to 
make  specific  requests.  A  user  can 
directly  monitor  all  new  information,  or 
use  a  computer  program  to  monitor  new 
information  selectively  as  it  becomes 
available.  The  computer  program  can 
then  identify  time  critical  information 
as  soon  as  it  is  available  and  alert  key 
company  staff  of  the  need  to  take  action. 

To  a  customer,  a  RIN  means  the 
immediate  receipt  of  information  when 
it  becomes  available.  Only  some 
customers  may  need  information 
immediately,  and  even  these  customers 
will  not  need  all  information 
immediately.  We  believe,  however,  that 
some  customers  will  need  this  type  of 
information  connection,  and  that  the 
number  of  these  customers  will  increase 
over  time  as  markets  develop  and 
expand. 


RINs  would  need  standardized 
formats  for  information  and  protocols 
for  its  transfer.  Such  standards  may  be 
different,  and  more  complex,  than 
standards  for  file  downloads  and 
uploads.  However,  the  development  of  a 
RIN  could  eliminate  the  need  to  develop 
separate  file  transfer  capabilities 
through  EBB  uploads  and  downloads. 
Such  networks  could  be  designed  to 
support  both  continuous  connection 
and  intermittent  access  using  the  same 
formats  and  transfer  protocols. 

Questions  Regarding  the  Means  of 
Communicating  Information 

6.  What  information  is  sufficiently 
time  sensitive  to  require  real-time 
transmission  and  receipt?  What 
information  is  sufficiently  unchanging 
and  time  insensitive  to  permit  efficient 
transmission  by  request?  Should  the 
amount  and  timing  of  real-time 
information  provided  be  a  user  option? 

7.  Is  an  EBB  requirement  necessary  at 
all  if  transmission-owning  public 
utilities  are  required  to  provide 
information  to,  and  receive  information 
and  requests  from,  an  information 
network?  Would  EBBs  be  developed 
voluntarily,  either  by  utilities  or  third 
parties,  if  data  were  available  through 
an  information  network? 

8.  What  is  the  minimum  acceptable 
transfer  time  for  the  network?  Should  it 
be  measured  in  milli-seconds,  seconds 
or  minutes?  Should  the  transfer  time  be 
a  function  of  the  information 
transferred? 

9.  Should  EBBs  and/or  RINs  be 
developed  in  several  phases?  If  so,  what 
phases  and  timing  are  appropriate? 

10.  How  can  the  development  of  EBBs 
and  RINs  be  made  flexible  enough  to 
accommodate  future  information  needs? 

11.  Should  the  network  be  developed 
using  lines  leased  or  can  it  use  existing 
Value  Added  Networks  (VANs)? 

Standards  and  System  Development 

Standardization  of  information, 
record  formats,  and  protocols  for  the 
exchange  of  information  are  crucial  to 
computer-to-computer  transfer  of 
information.  Without  standards,  each 
utility  could  develop  its  own  file 
formats  and  protocols  to  govern  the 
transfer  of  information.  As  experience 
with  the  development  of  EBBs  in  the  gas 
industry  has  shown,  different  formats 
and  communication  methods  impose 
significant  costs  on  using  information 
and  provide  barriers  to  trade  across 
multiple  companies.  Moreover,  once 
companies  design  their  own  information 
systems,  they  understandably  tend  to 
resist  the  imposition  of  generic 
standards.  It  is  therefore  especially 
important  to  reach  consensus  on  what 


standards  should  govern  the  operation 
of  electronic  information  systems  and 
how  information  systems  should  be 
developed  in  accordance  with  those 
standards.  We  would  also  like  comment 
on  how  the  cost  of  system  development 
and  use  should  be  recovered. 

Questions  Regarding  Standards  and 
System  Development 

12.  What  standard  information  should 
be  included  in  the  datasets  to  be 
exchanged  electronically?  What 
standard  definitions  and  units  should  be 
used  for  this  information? 

13.  What  standard  record  formats  and 
identification  codes  are  needed  to 
exchange  the  information  associated 
with  comparable  access? 

14.  What  standard  codes  should  be 
used  to  identify  facilities, 
interconnection  points,  and  other 
locations? 

15.  What  standard  protocol(s)  should 
be  developed  to  download  and  upload 
files,  or  to  exchemge  information  across 
the  information  network? 

16.  Should  a  regional  or  national 
information  system  be  developed? 

17.  If  some  regional  development  of 
information  systems  is  desirable,  what 
regional  entities  should  develop  and 
maintain  the  system?  Do  these  entities 
currently  exist?  If  they  do  not  exist,  how 
should  they  be  developed? 

18.  What  system  development  and 
usage  costs  should  be  borne  by  all 
transmission  users,  and  what  costs 
should  be  paid  for  only  by  users  of  the 
information  system? 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Chapter  III 

Review  of  Social  Security 
Administration  Regulations 

AGENCY:  Social  Security  Administration. 

ACTION:  Notice  with  Request  for 
Comments. 

SUMMARY:  In  accordance  with  President 
Clinton's  memorandum  of  March  4, 
1995  to  heads  of  Departments  and 
Agencies  which  announced  a 
government- wide  Regulatory 
Reinvention  Initiative,  we  are  soliciting 
comments  on  Social  Security 
Administration  (SSA)  regulations  which 
mandate  burdens  on  States,  other 
governmental  agencies  or  the  private 
sector  and  suggestions  to  reduce  or 
eliminate  any  such  mandated  burden. 


DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  May  8, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  Maryland  21235, 
sent  by  telefax  to  (410)  966-2830,  sent 
by  E-mail  to  "regulations@ssa.gov,"  or 
delivered  to  the  Division  of  Regulations 
and  RuUngs,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant. 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  telephone  (410)  965-1762. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Reinvention  Initiative 
annoimced  by  the  President  on  March  4, 
1995  is  designed  to  provide  to  all 
Americans  the  benefits  of  effective 
regulation  while  minimizing  burdens  on 
States  and  members  of  the  pubUc.  The 
initiative  is  aimed  primarily  at 
regulatory  agencies  which  impose 
mandatory  bvudens  on  States,  other 
governmental  entities  and  the  private 
sector  as  part  of  their  core  business 
processes. 

While  5SA  is  not  generally  regarded 
as  a  "regulatory  agency,"  SSA  does 
issue  regulations.  However,  SSA 
regulations  usually  serve  only  to 
amplify  Congressional  direction  in 
administering  the  social  insurance  and 
assistance  programs  for  which  we  are 
responsible.  While  we  have  some 
program  rules  which  may  create  a 
burden  on  the  public  in  terms  of  forms 
completion  or  other  activities 
concerning  information  collection,  we 
generally  do  not  impose  mandatory 
burdens  on  States,  other  governmental 
entities  or  the  private  sector. 

We  recognize  that  members  of  the 
public  may  have  a  ver>'  different  view 
of  the  burdens  imposed  by  SSA 
regulations  than  the  views  of  those  who 
administer  the  programs.  In  the  hope  of 
obtaining  the  widest  possible  span  of 
viewpoints,  we  issue  this  invitation  for 
public  comments  on  any  SSA 
regulations  which  mandate  actions  by 
States,  other  governmental  entities,  or 
the  private  sector.  We  are  requesting 
that  the  public  assist  us  in  identifying 
any  SSA  regulation  which  creates  such 
a  burden,  along  with  suggested  changes 
to  lessen  or  eUminate  the  burden.  We 


request  further  that  commenters  provide 
specific  details  regarding  the  regulation 
which  imposes  the  burden,  the  nature  of 
the  burden,  and  the  recommended 
solution. 

We  do  not  consider  as  part  of  this 
initiative  SSA  regulations  which 
provide  the  rules  we  use  to  determine 
entitlement  to  retirement,  survivors, 
disability  insurance  or  supplemental 
security  income  benefits  since  they  do 
not,  by  their  very  nature,  impose 
mandatory  burdens.  Also,  we  view  as 
outside  the  scope  of  this  initiative  our 
internal  operating  procedures  in  which 
members  of  the  public  do  not  have  a 
direct  role,  including  the  statutory 
relationship  under  which  State 
Disability  Determination  Services  make 
disability  determinations  on  behalf  of 
SSA. 

We  do  consider  "burdens"  on 
individuals  {uid  other  segments  of  the 
public  as  needing  our  attention. 
However,  in  accord  with  the  principles 
of  the  National  Performance  Review  we 
initiated  a  process  that  allows  customers 
to  provide  input  on  such  matters.  By 
means  of  focus  groups,  customer 
surveys,  comment  cards,  and  other 
means,  we  have  in  place  a  process  for 
determining  the  needs  of  the  public  we 
serve.  We  will  address  burdens  on 
individuals  through  a  separate  initiative 
to  provide  "world  class  service"  to  the 
pubUc.  This  is  a  long-term  project 
related  to  one  of  the  Agency's  major 
goals.  Accordingly,  we  are  restricting 
this  request  for  comments  to  those  SSA 
regulations  which  appear  to  impose 
mandatory  burdens  on  States,  other 
governmental  entities,  or  the  private 
sector. 

Dated:  April  4,  1995. 
Shirley  Chater, 

Commissioner  of  Social  Security. 
|FR  Doc.  95-8751  Filed  4-6-95;  8:45  am] 

BILLING  CODE  4190-29-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[FI-33-94] 
RIN  1545-AS76 

Debt  Instruments  with  Original  Issue 
Discount;  Annuity  Contracts 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury'. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 


17732 


Federal  Register  /  Vol.  60.  No.  67  /  Friday.  April  7.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  67  /  Friday,  April  7,  1995  /  Proposed  Rules 


17733 


federal  income  tax  treatment  of  annuity 
contracts  not  issued  by  insurance 
companies.  Under  the  proposed 
regulations,  certain  annuity  contracts 
are  taxed  as  debt  instruments  for 
purposes  of  the  original  issue  discount 
provisions  of  the  Internal  Revenue 
Code.  The  proposed  regulations  provide 
guidance  to  sellers  and  buyers  of  these 
contracts.  This  document  also  provides 
a  notice  of  a  public  hearing  on  the 
proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  Tuesday,  July  18,  1995. 
Requests  to  appear  and  outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Tuesday,  August 
8,  1995,  at  10  a.m.  also  must  be  received 
by  Tuesday.  July  18,  1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (n-33-94).  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
IX:  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (n-33-94). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  A  piiblic  hearing  has 
been  scheduled  for  Tuesday,  August  8, 
1995,  at  10  a.m.  in  the  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Andrew  C. 
Kittler,  (202)  622-3940,  or  Jeffrey  W. 
Maddrey,  (202)  622-3940;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  163(e)  and  1271  through 
1275  of  the  Internal  Revenue  Code  of 
1986  (Code)  provide  rules  for  the 
treatment  of  debt  instruments  that  have 
original  issue  discount  (OID).  On 
February  2,  1994,  the  IRS  published  in 
the  Federal  Register  final  regulations 
under  these  sections  (59  FR  4799).  This 
document  contains  proposed 
amendments  to  §  1.1275-l(d)  relating  to 
the  deHnition  of  a  debt  instrument  for 
purposes  of  the  OID  provisions  of  the 
Code. 

Explanation  of  Provisions 

Section  1275(a)(1)(A)  provides  that 
the  term  debt  instrument  means  a  bond, 
debenture,  note,  or  certificate  or  other 
evidence  of  indebtedness.  Under 
§  1.1275-l(d),  the  term  debt  instrument 
means  any  instrument  or  contractual 
arrangement  that  constitutes 
indebtedness  under  general  principles 


of  federal  income  tax  law  (including,  for 
example,  a  certiHcate  of  deposit  or  a 
loan). 

Certain  annuity  contracts,  however, 
are  excluded  from  the  definition  of  a 
debt  instrument  for  purposes  of  the  OID 
provisions.  Under  section 
1275(a)(l)(B)(ii),  an  annuity  contract  to 
which  section  72  applies  and  which  is 
issued  by  an  insurance  company  is 
generally  excluded  from  the  definition 
of  debt  instnunent  if  the  circumstances 
of  its  issuance  meet  certain  broad 
statutory  requirements.  By  contrast, 
section  1275(a)(l)(B)(i)  provides  a  more 
limited  exception  from  the  definition  of 
debt  instrument  for  an  annuity  contract 
to  which  section  72  applies  and  which 
is  not  issued  by  an  insurance  company. 
The  section  1275(a)(l)(B)(i)  exception 
applies  if  the  annuity  contract  depends 
(in  whole  or  in  substantial  part)  on  the 
life  expectancy  of  one  or  more 
individuals.  Thus,  if  a  contract  is  both 
a  debt  instrument  and  an  aiuiuity 
contract  not  issued  by  an  insurance 
company,  it  is  subject  to  taxation  as  a 
debt  instrument  under  the  OID 
provisions  rather  than  as  an  aimuity 
contract  under  section  72,  unless  it 
qualifies  for  the  exception  provided  in 
section  1275(a)(l)(B)(i). 

If  a  debt  instrument  has  OID,  section 
1272  generally  requires  the  holder  of  the 
debt  instrument  to  include  OID  in 
income  currently  on  a  constant  yield 
basis,  regardless  of  the  holder's  overall 
method  of  accounting.  This  mandatory 
accrual  is  intended,  in  part,  to  provide 
an  economically  accurate  refleclion  of 
income  and  to  prevent  a  mismatch  of 
issuer  deductions  and  holder 
inclusions.  In  the  case  of  a  debt 
instrument  that  does  not  pay  interest  on 
a  current  basis,  this  mismatch  would 
occur  if  the  holder  were  allowed  to 
defer  including  OID  in  income  until  the 
year  in  which  it  is  actually  paid.  See 
H.R.  Rep.  No.  413  (Fart  I),  91st  Cong.. 
1st  Sess.  109  (1969);  H.R.  Rep.  No.  432 
(Fart  II).  98th  Cong.,  2d  Sess.  1242-43 
(1984). 

By  contrast,  the  holder  of  an  annuity 
contract  to  which  section  72  applies  is 
allowed  to  defer  including  economically 
earned  income  until  distributions  on  the 
contract  are  made.  Generally,  under 
section  72(b),  the  holder  of  an  annuity 
contract  includes  the  earnings  on  the 
contract  in  income  on  a  pro  rata  basis 
as  distributions  are  made. 

The  disparity  between  the  tax 
treatment  of  debt  instruments  and  that 
of  annuity  contracts  is  most  pronounced 
in  the  case  of  an  annuity  contract  that 
provides  for  distributions  to  commence 
significantly  after  the  date  of  initial 
investment.  In  that  case,  a  substantial 
portion  of  die  value  of  the  annuity 


contract  when  distributions  begin  may 
be  attributable  to  income  economically 
earned  prior  to  that  time.  If  the  contract 
is  taxed  as  an  annuity  contract  under 
section  72,  the  income  economically 
earned  prior  to  the  commencement  of 
distributions  is  not  taxed  to  the  holder 
until  distributions  are  made.  If  the  same 
contract,  instead,  is  taxed  under  the  OID 
provisions  as  a  debt  instrument,  income 
is  taxed  to  the  holder  in  the  year  it  is 
earned,  regardless  of  when  distributions 
are  made. 

Differences  between  the  tax  treatment 
of  debt  instruments  and  annuity 
contracts  also  exist  when  an  annuity 
contract  provides  for  distributions 
commencing  on  or  near  the  date  of 
initial  investment.  Although  the  holder 
of  the  contract  has  income  inclusions 
over  the  entire  term  of  the  contract,  the 
rate  of  inclusion  under  section  72  is 
different  from  that  under  the  OID 
provisions.  In  general,  the  rules  of 
section  72  provide  a  less  economically 
accurate  recognition  of  income  than  the 
OID  provisions.  The  difference  in  the 
rate  of  inclusion,  however,  is  most 
significant  in  the  case  of  an  annuity 
contract  that  has  deferred  payments  or 
payments  that  increase  in  amount  over 
the  life  of  the  contract. 

The  IRS  has  determined  that  the 
exception  contained  in  section 
1275(a)(l)(B)(i)  does  not  apply  to 
annuity  contracts  that  provide  for 
significant  deferral  of  income,  that  is, 
those  contracts  that  provide  for  no 
distributions,  or  for  relatively  small 
distributions,  in  the  early  years  of  the 
contract.  Since  1969.  when  Congress 
first  required  current  inclusion  of  OID 
by  holders,  one  of  the  principal 
purposes  of  the  ODD  rules  has  been  to 
provide  a  more  economically  accurate 
reflection  of  income.  See  H.R.  Rep.  No. 
413  (Fart  I).  91st  Cong..  1st  Sess.  109 
(1969);  H.R.  Rep.  No.  432  (Fart  II).  98th 
Cong..  2d  Sess.  1242^3  (1984).  Given 
the  well-established  Congressional 
preference  for  current  inclusion,  it 
would  be  inappropriate  to  interpret  the 
exception  in  section  1275(a)(l)(B)(i)  as 
permitting  section  72  rather  than  the 
OID  provisions  to  govern  the  holder's 
tax  treatment  of  annuity  contracts  that 
provide  for  significant  deferral. 

The  proposed  regulations  provide  that 
an  annuity  contract  qualifies  for  the 
exception  described  in  section 
1275(a)(l)(B)(i)  only  if  all  payments 
under  the  contract  are  periodic 
payments  that  (1)  are  made  at  least 
annually  for  the  life  (or  lives)  of  one  or 
more  individuals,  (2)  do  not  increase  at 
any  time  during  the  term  of  the  contract, 
and  (3)  are  part  of  a  series  of  payments 
that  begins  within  one  year  of  the  date 
of  the  initial  investment  in  the  contract. 


The  proposed  regulations  further 
provide  that  an  annuity  contract  that  is 
otherwise  described  in  the  preceding 
sentence  does  not  fail  to  qualify  for  the 
section  1275(a)(l)(B)(i)  exception 
merely  because  it  also  provides  for  a 
payment  (or  payments)  made  by  reason 
of  the  death  of  one  or  more  individuals. 

The  proposed  regulations  only  apply 
to  annuity  contracts  that  are  also  debt 
instruments  under  general  principles  of 
federal  income  tax  law.  An  annuity 
contract  that  is  not  a  debt  instrument  for 
federal  income  tax  purposes  is  not 
subject  to  the  OID  provisions.  See  the 
general  rule  of  section  1275(a)(1)(A).  It 
is.  therefore,  unnecessary  to  inquire 
whether  such  an  annuity  contract  is 
described  in  section  1275(a)(1)(B).  For 
example,  an  annuity  contract  under 
which  payments  are  wholly  contingent 
on  the  continued  life  of  an  individual 
generally  is  not  a  debt  instrument  for 
federal  income  tax  purposes.  As  a  result, 
such  a  contract  will  continue  to  be  taxed 
as  an  annuity  contract  under  section  72. 
No  inference  is  intended  under  the 
proposed  regulations  as  to  whether  a 
particular  annuity  contract  constitutes  a 
debt  instrument  for  federal  income  tax 
purposes. 

Although  the  proposed  regulations  do 
not  apply  to  an  annuity  contract  that  is 
not  a  debt  instrument  because  it  does 
not  provide  for  a  guaranteed  return,  the 
OID  provisions  nevertheless  may  apply 
if  a  return  is  guaranteed  by  another 
instrument.  Thus,  for  example,  it  is 
anticipated  that  the  Commissioner's 
anti -abuse  authority  imder  §  1.1275-2T 
would  be  invoked  to  apply  the  OID 
provisions  to  the  combination  of  an 
aimuity  contract  that  is  not  a  debt 
instrument  and  a  life  insurance  contract 
that,  together,  effectively  provide  for  a 
guaranteed  return. 

Comments  are  requested  on  whether 
certain  annuity  contracts  other  than 
those  described  in  the  proposed 
regulations  should  qualify  for  the 
section  1275(a)(l)(B)(i)  exception. 

Proposed  Effective  Date 

The  proposed  regulations  are 
proposed  to  be  effective  for  annuity 
contracts  held  on  or  after  the  date  that 
is  30  days  after  final  regulations  are 
published  in  the  Federal  Register. 
However,  the  proposed  regulations  will 
not  apply  to  an  annuity  contract  that  is 
purchased  prior  to  April  7.  1995.  For 
purposes  of  the  proposed  regulations, 
any  additional  investment  in  a  contract 
made  on  or  after  April  7,  1995,  will  be 
treated  as  the  purchase  of  a  contract 
after  April  7,  1995,  unless  the 
investment  is  required  to  be  made  under 
a  binding  contractual  obhgation  that 
was  entered  into  prior  to  April  7,  1995. 


If  an  annuity  contract  purchased 
before  the  effective  date  of  the 
regulations  is  subject  to  the  OID 
provisions,  after  the  effective  date  the 
holder  of  the  contract  may  account  for 
pre-  effective  date  accruals  on  the 
contract,  on  a  prospective  basis,  in  any 
reasonable  manner. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday,  August  8,  1995,  at  10  a.m. 
in  the  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments,  an  outline  of  topics 
to  be  discussed  aJM  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  Tuesday,  July 
18.  1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal  author 
of  these  regulations  is  Jeffrey  W.  Maddrey, 
Office  of  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However,  other 
personnel  from  the  IRS  and  Treasury 


Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.1275-1  is  amended 

by: 

1.  Redesignating  the  text  of  paragraph 
(d)  following  the  heading  as  paragraph 
(dKl)  and  adding  a  heading  for  newly 
designated  paragraph  (d)(1). 

2.  Adding  paragraph  (d)(2). 
The  additions  read  as  follows: 

§1.1275-1     Definitions. 

***** 

(d)  Debt  instrument — (1)  In  general. 

*   *   * 

(2)  Certain  annuity  contracts — (i) 
General  rule.  An  annuity  contract 
qualifies  for  the  exception  described  in 
section  1275(a)(l)(B)(i)  only  if  all 
payments  under  the  contract  are 
periodic  payments  that — 

(A)  Are  made  at  least  aimually  for  the 
life  (or  lives)  of  one  or  more  individuals; 

(B)  Do  not  increase  at  any  time  during 
the  term  of  the  contract;  and 

(C)  Are  part  of  a  series  of  payments 
that  begins  within  one  year  of  the  date 
of  the  initial  investment  in  the  contract. 

(ii)  Certain  death  benefits  permissible. 
An  annuity  contract  that  is  otherwise 
described  in  paragraph  (d)(2)(i)  of  this 
section  does  not  fail  to  be  described  in 
that  paragraph  merely  because  it  also 
provides  for  a  payment  (or  payments) 
made  by  reason  of  the  death  of  one  or 
more  individuals. 

(iii)  Effective  date.  This  paragraph 
(d)(2)  is  effective  for  annuity  contracts 
held  on  or  after  the  date  that  is  30  days 
after  final  regulations  are  published  in 
the  Federal  Register.  However,  this 
paragraph  (d)(2)  does  not  apply  to  an 
annuity  contract  that  is  purchased  prior 
to  April  7, 1995.  For  purposes  of  this 
paragraph  (d)(2)(iii),  any  additional 
investment  in  a  contract  made  on  or 
after  April  7.  1995.  is  treated  as  the 
purchase  of  a  contract  after  April  7. 
1995.  unless  the  investment  is  required 
to  be  made  under  a  binding  contractual 
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obligation  that  was  entered  into  prior  to 
April  7.  1995. 

•         •         •         •         * 

Michael  P.  Dolan, 

Commissioner  of  Internal  Revenue. 

IFR  Doc.  95-8523  Filed  4-6  -95:  8:45  ami 

BILUNO  CODE  4S3<M>1-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Illinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Announcement  of  public 

comment  period  and  opportunity  for 

public  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Illinois 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  the  implementing  Federal 
regulations,  and/or  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24,  1992,  promptly  repairer 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

OSM  must  decide  if  the  Illinois 
regulatory  program  (hereinafter  referred 
to  as  the  "Illinois  program")  currently 
has  adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  Af^er  consultation  with 
Illinois  and  consideration  of  public 
comments,  OSM  will  decide  whether 
initial  enforcement  in  Illinois  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  C.S.T.  on  May  8, 
1995.  If  requested.  OSM  will  hold  a 
public  hearing  on  May  2.  1995 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 


replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Illinois. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4  p.m.,  C.S.T.  on  April  24, 
1995. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  James  F. 
Fulton,  Director,  Springfield  Field 
Office  at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Illinois  program.  SMCRA.  the 
implementing  Federal  regulations, 
information  provided  by  Illinois 
concerning  its  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays:  James  F.  Fulton, 
Director,  Springfield  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  511  West  Capitol,  Suite 
202,  Springfield,  Illinois  62704, 
Telephone:  (217)  492-4495. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  Telephone:  (217)  492- 
4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Public  Law  102-486,  106  Stat. 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  stmctures  identified 
in  section  720(a)(1).  ami  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those' 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24.  1992.  As  a  resuh. 
underground  coal  mine  {>ermittees  in 


States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24.  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31,  1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FT?  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *   *   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
afterOctotwr  24.  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24,  1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31.  1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24.  1992.  is  low.  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 


Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
imderground  mining  activities 
conducted  after  October  24,  1992.  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2).  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  States  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24. 
1992.  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24,  1992,  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rides. 


As  described  in  item  numbers  (3)  and 
(4)  above,  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  part  732,  the  State's  coimterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above, 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
undergroimd  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41(}), 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24,  1992. 

C.  Enforcement  in  Illinois 

By  letter  to  Illinois  dated  December 
14,  1994,  OSM  requested  information 
from  Illinois  that  would  help  OSM 
decide  which  approach  to  take  in 
Illinois  to  implement  the  new 
requirements  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  (Administrative  Record  No. 
IL-1530).  By  letter  dated  February  7, 
1995,  Illinois  responded  to  this  OSM 
request  (Administrative  Record  No.  IL- 
1531). 

Illinois  stated  that  25  undergroimd 
coal  mines  were  active  in  Illinois  after 


October  24, 1992.  Illinois  stated  that  the 
Illinois  program  does  not  fully  authorize 
enforcement  of  the  new  structural  repair 
and  water  replacement  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 
Specifically,  Illinois  indicated  that  the 
State  program  excludes  water  supplies, 
and  Illinois  believes  no  authority  exists 
to  retroactively  apply  a  state  regulation. 
Illinois  has  no  formai  regulation  or 
poUcy  on  water  replacement  due  to 
diminution  or  contamination  fi-om  mine 
subsidence.  Illinois  also  stated  that  it 
does  not  have  authority  to  investigate 
citizen  complaints  of  water  loss  caused 
by  underground  mining  operations 
conducted  after  October  24,  1992. 

Nevertheless,  in  the  few  instances 
where  water  loss  was  part  of  a  citizen 
complaint.  Illinois  has  investigated  and 
worked  with  the  citizen  and  company  to 
address  allegations  of  water  loss  or 
contamination  if  attributed  to  mine 
subsidence.  Illinois  has  investigated  two 
citizen  complaints  alleging  subsidence- 
related  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24.  1992:  (1) 
Complaint  No.  1  alleged  that  a  spring 
fed  stream  went  dry,  and  the  stream 
served  the  land  owmer  by  watering 
cattle.  The  mining  may  or  may  not  have 
occurred  after  October  24,  1992.  The 
spring  fed  stream  crosses  both  pre-  and 
post-  October  24,  1992.  mining  panels. 
The  coal  company  immediately 
provided  a  trough  and  trucked  water  for 
continued  cattle  watering.  The  coal 
company  has  since  installed  a  waterfine 
to  a  cattle  watering  device  to  maintain 
the  water  supply.  (2)  Complaint  No.  2 
alleged  well  water  developed  odor  and 
d'  Terent  taste  as  a  result  of  mining 
adjacent  to  but  not  under  the  well. 
Illinois  sampled  the  water  and  found  no 
quality  problems  that  could  be 
attributable  to  mining.  This  land  owner 
is  also  connected  to  a  public  water 
supply  in  addition  to  the  private  well. 

On  February  3.  1995.  Illinois 
proposed  water  replacement 
regulations. 

Proposed  62  111.  Ad^^C 
1817.121(c)(3)  requires  the  iperator  to: 

Promptly  replace  any  drinking,  domp«:tic, 
or  residential  water  supply  from  a  welt  or 
spring  in  existence  prior  to  the  applicatici 
for  a  surface  coal  mining  and  reclamatioi 
operations  jjermit,  which  has  been  af'-  .-d 
by  contamination,  dimuntion.  or  intemipiic/. 
resulting  from  underground  coal  mining 
operations. 

Once  passed  and  a  date  is  established, 
the  application  form  will  be  revised 
appropriately.  Illinois'  current 
rulemaking  package  should  be  finalized 
in  a  year  or  less.  In  addition  to  proposed 
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62  111.  Adm.  Code  1817.121(c)(3).  an 
inventory  of  all  drinking,  domestic  and 
residential  water  supplies  in  place  at  the 
time  of  permitting  will  be  necessary  to 
fully  implement  section  720(a)(2)  of 
SMCRA.  Based  on  this  information, 
Illinois  may  require  pre-  and  post- 
mining  monitoring  of  certain  planned 
subsidence  operations.  This  will  be 
determined  on  a  case  by  case  basis. 

n.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  maiung  its  decision  on 
which  approach  to  use  in  Illinois  to 
implement  the  underground  coal  mine 
performance  standards  of  section  720(a) 
of  SMCRA,  the  implementing  Federal 
regulations,  and  any  counterpart  State 
provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Springfield 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m..  C.S.T.  on  April  24, 
1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  s(>eak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
<.vho  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportiuiity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Illinois  should  implement  the 
provisions  of  section  720(a)  of  SMCRA, 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated:  March  31.  1995. 
Richard  I.  Seilwl. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

(FR  Doc.  9S-8639  Filed  4-6-95;  8:45  am) 
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30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Aimouncement  of  public 

comment  period  and  opportunity  for 

public  hearing. 

summary:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Indiana 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  the  implementing  Federal 
regulations,  and/or  the  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24,  1992,  promptly  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

OSM  must  decide  if  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  "Indiana  program")  ciurently 
has  adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  After  consultation  with 


Indiana  and  consideration  of  public 
comments,  OSM  will  decide  whether 
initial  enforcement  in  Indiana  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  on  May  8, 
1995.  If  requested,  OSM  will  hold  a 
public  hearing  on  concerning  how  the 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  SMCRA  and  the 
implementing  Federal  regulations,  or 
the  counterpart  State  provisions,  should 
be  implemented  in  Indiana.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.S.T.  on  April  24.  1995. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Roger  W. 
Calhoun,  Director,  Indianapolis  Field 
Office  at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Indiana  program,  SMCRA,  the 
implementing  Federal  regulations, 
information  provided  by  Indiana 
concerning  its  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  docvunent  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays:  Roger  W.  Calhoun, 
Director,  Indianapolis  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204,  Telephone: 
(317)226-6166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102^86,  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 


full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24, 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24,  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995.  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  pwrmittee  must  promptly  repair,  or 
compensate  the  owner  for.  materials  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  •   *   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
undei-ground  mining  activities  conducted 
after  October  24, 1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31,  1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation)  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 


24,  1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assiu^  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  81 7.41  (j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24, 1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
imderground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24,  1992,  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 


30  CFR  817.41(i)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24,  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above,  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above, 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten -day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(1)  and  817.121(c)(2)  existed, 
OSM  would  issue  a  notice  of  violation 
or  cessation  order  without  first  sending 
a  ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  lemd  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  81 7.41  (j) 
and  817.121(c)  (2)  and  (4).  and  30  CFR 
701.5  for  operations  conducted  after 
October  24,  1992. 
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C.  Enforcement  in  Indiana 

By  letter  to  Indiana  dated  December 
13.  1994.  OSM  requested  information 
from  Indiana  that  would  help  OSM 
decide  which  approach  to  take  in 
Indiana  to  implement  the  new 
requirements  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  (Administrative  Record  No. 
INI>-1428).  By  letter  dated  February 
[sic]  20,  1995,  Indiana  responded  to  this 
OSM  request  (Administrative  Record 
No.  IND-1429)  (the  letter  was  misdated: 
the  correct  date  is  January  20.  1995). 

Indiana  stated  that  six  underground 
coal  mines  were  active  in  Indiana 
between  October  24.  1992.  and  July  1, 
1994.  Indiana  also  stated  that  Indiana 
statute  IC  13—4.1-9-2.5  incorporates  the 
substantive  language  of  section  720  of 
SMCRA.  Indiana  noted  that  IC  13-4.1- 
9-2. 5's  requirements  are  expressly 
limited  to  operations  conducted  after 
Jime  30, 1994.  Therefore,  the  Indiana 
Division  of  Reclamation  (DOR)  may  not 
require  structural  repair  (or 
compensation)  or  water  replacement 
under  the  authority  of  IC  13-4.1-9-2.5 
with  respect  to  surface  coal  mining 
operations  conducted  on  or  before  June 
30,  1994.  However,  Indiana  stated  that 
pre-existing  Indiana  program  provisions 
provide  the  DR  with  sufficient  authority 
to  impose  the  Energy  Policy  Act  of  1992 
requirements  with  respect  to 
underground  mining  operations 
conducted  on  or  before  June  30, 1994. 

With  respect  to  structural  damage 
caused  by  underground  mine 
subsidence,  Indiana  cited  the  following 
provisions  of  Indiana's  approved 
program  as  requiring  the  substantive 
equivalent  of  the  Energy  Policy  Act  of 
1992  provisions: 

IC  13—4.1-9-1  concerning  the  surface 
effect  of  underground  coal  mining 
operations.  Based  upon  this  broad  grant 
of  rulemaking  authority,  Indiana  stated, 
Indiana  adopted  310  LAC  12-3-87  and 
12-5-130  through  133,  each  of  which 
pertain  to  the  control  of  underground 
mine  subsidence  and  the  protection  of 
surface  owners  from  the  harms  caused 
therefrom. 

310  lAC  12-3-87  concerning 
underground  mining  permit 
applications — reclamation  plan — 
subsidence  control  plan.  This  provision 
provides  that  if  the  (operator's 
premining]  survey  shows  structures  or 
renewable  resource  lands  exist,  or  that 
subsidence  could  cause  material  damage 
to  or  foreseeable  use  of  the  land,  or  if 
the  director  determines  that  this  damage 
could  occur,  the  application  shall 
include  a  subsidence  control  plan 
which  contains  the  following 
information: 


A  detailed  description  of  the 
measures  to  be  taken  to  mitigate  the 
effects  of  any  material  damage  to 
foreseeable  use  of  lands  which  may 
occur,  including  one  or  more  of  the 
following  as  required  by  310  lAC  12-5- 
132: 

Restoration  or  rehabilitation  of 
structures  and  features,  including 
approximate  land-surface  contours,  to 
premining  condition. 

Replacement  of  structures  destroyed 
by  subsidence. 

Purchase  of  structures  prior  to 
mining  •   *   • 

Purchase  of  noncancellable  insurance 
pohcies  payable  to  the  surface  owner  in 
the  full  amount  of  the  possible  material 
damage  or  other  comparable  measures. 

310  LAC  12-5-132  concerning 
underground  mining — subsidence 
control — surface  owner  protection.  310 
LAC  12-5-132  provides  that: 

Each  person  who  conducts 
underground  mining  activities  shall  use 
all  measures  approved  by  the 
commission  under  310  lAC  12-3-87 
to  *   •   *  mitigate  the  effect  of  any 
damage  or  reduction  (in  value)  which 
may  occur. 

Each  person  who  conducts 
underground  mining  activities  will 
complete  the  following: 

Compensate  the  owner  of  any  surface 
structure  in  the  full  amount  of  the 
diminution  in  value  resulting  from 
subsidence  by  purchase  prior  to  mining 
of  a  noncancellable  premium  prepaid 
insurance  policy  or  other  means 
approved  by  the  commission  as 
assurance  before  mining  begins  that 
payment  will  occur. 

Indemnify  every  person  with  an 
interest  in  the  surface  for  all  damages 
suffered  as  a  result  of  the  subsidence. 

To  the  extent  technologically  feasible, 
fully  restore  the  land  to  a  condition 
capable  of  maintaining  reasonably 
foreseeable  uses  which  it  could  support 
before  subsidence. 

These  provisions,  Indiana  stated,  have 
been  in  operation  in  their  present  form 
since  June  of  1990,  and  provide 
coverage  for  the  period  between  October 
24,  1992,  and  June  30, 1994.  Indiana 
concluded  that  Indiana  SMCRA  is  no 
less  effective  than  the  Federal  SMCRA 
with  respect  to  structural  repair  and/or 
compensation  caused  by  underground 
mine  subsidence. 

With  respect  to  water  replacement, 
Indiana  stated,  such  obligations  are  set 
forth  under  310  lAC  12-5-94 
concerning  underground  mining — 
hydrologic  balance — water  rights  and 
replacement.  The  question  of  water 
rights  and  water  replacement, 
obligations  under  310  LAC  12-5-29 
(hydrologic  balance — water  rights  and 


replacement)  was  addressed  by  the 
Indiana  Supreme  Court  in  Nat.  Res. 
Comm'n  v.  AMAY(1994).  Ind.  638 
N.E.2d  418.  The  Indiana  Supreme  Court 
held  that  the  DOR  was  authorized  under 
Indiana-SMCRA  to  mandate  the 
replacement  of  water  supplies  adversely 
affected  by  surface  coal  mining 
operations.  Indiana  also  stated  that 
because  the  requirements  of  310  lAC 
12-5-94  are  substantively  identical  to 
the  provision  affirmed  by  the  Indiana 
Supreme  Court,  the  result  is  identical: 
the  EXDR  may  require  replacement  of 
water  supplies  adversely  affected  by 
underground  coal  mining  operations. 

Indiana  has  received  five  citizen 
complaints  alleging  subsidence-caused 
structural  damage  as  a  result  of 
underground  mining  operations 
conducted  between  October  24.  1992, 
and  July  1,  1994.  Indiana  stated  that 
three  of  the  five  complaints  were  not 
formal  complaints.  Of  the  two  formal 
complaints,  one  involved  no  structural 
damage  or  water  well  complaint  and  the 
LXDR  issued  a  notice  of  violation  for  not 
mining  according  to  plan.  With  the 
other  formal  complaint,  the  resolution 
process  followed  by  the  coal  company  is 
being  monitored  by  the  DOR  to  assure 
that  appropriate  mitigation  measures  are 
taken. 

Indiana  explained  its  enforcement 
procedures  as  follows: 

Upon  notification  of  subsidence 
related  damages  to  structures  and/or 
water  supply  alleged  as  a  result  of 
underground  mining  operations,  an 
inspection  of  the  area  is  conducted  by 
the  assigned  reclamation  specialist. 
Notifications  of  such  damage  may  come 
from  affected  landowners,  mine 
operators,  industries  in  the  area,  or 
other  sources.  If  inuninent  danger  is 
found  to  inhabitants  of  the  area,  the 
Director  shall  suspend  underground 
operations  as  required  by  310  LAC  12- 
5-133(e).  The  mine  plan  as  required  by 
310  lAC  12-5-133(f)  is  then  examined 
by  the  operator  and  the  Division 
specialists  to  determine  compliance 
with  the  approved  plan.  Specific 
complaints  with  respect  to  the 
subsidence  e^ent  are  investigated  on  a 
case-by-case  basis  as  received.  In  the 
event  that  problems  arise  with  respect  to 
water  supplies  as  a  result  of  the 
underground  mining  activities,  the 
operator  must  act  to  replace  such  supply 
as  required  by  310  I  AC  12-5-94.  In 
addition,  as  required  by  310  lAC  12-5- 
132.  the  operator  is  required  to  "correct 
or  compensate"  for  damages  which 
result  from  such  subsidence. 

After  consulting  with  the  affected 
parties  in  the  area,  and  the  operator,  if 
the  requirements  of  these  sections  are 
being  met.  the  DOR  acts  as  a  mediator 


between  the  affected  parties  and 
operator  with  respect  to  any  problem 
which  may  arise.  Enforcement  action 
may  be  taken  in  the  event  that  certain 
of  these  regulations  are  not  followed. 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Indiana  to 
implement  the  underground  coal  mine 
performance  standards  of  section  720(a) 
of  SMCRA,  the  implementing  Federal 
regulations,  and  any  counterpart  State 
provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Indianapolis 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  E.S.T.  on  April 
24,  1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Pubiic  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
bearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 


discuss  recommendations  on  how  OSM 
and  Indiana  should  implement  the 
provisions  of  section  720(a)  of  SMCRA, 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated;  March  31, 1995. 
Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

[FR  Doc.  95-8635  Filed  4-6-95;  8:45  am] 
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30  CFR  Part  917 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Announcement  of  public 

comment  period  and  opportunity  for 

public  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Kentucky 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  the  implementing  Federal 
regulations,  and/or  the  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24,  1992,  promptly  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

O.SM  must  decide  if  the  Kentucky 
regulatory  program  (hereinafter  referred 
to  as  the  "Kentucky  program")  currently 
has  adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  After  consultation  with 
Kentucky  and  consideration  of  public 
comments.  OSM  will  decide  whether 
initial  enforcement  in  Kentucky  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 


enforcement,  or  by  joint  State  and  OS^^ 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  e.s.t.  on  May  8, 
1955.  If  requested,  OSM  wi|l  hold  a 
public  hearing  on  May  2,  1995 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Kentucky. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4  p.m.,  e.s.t.  on  April  24, 
1995. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hemd-delivered  to  William 
J.  Kovacic,  Director.  Lexington  Field 
Office  at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Kentucky  program.  SMCRA,  the 
implementing  Federal  regulations, 
information  provided  by  Kentucky 
concerning  its  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays:  William  J.  Kovacic, 
Field  Office  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Regency  Road,  Telephone:  (606)  233- 
2894. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington. 
Field  Office,  Telephone:  (606)  233- 
2894. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energv  Policy  Act 
of  1992.  Public  Law  102^86. 106  Stat. 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  lo 
noncommercial  buildings  and  lo 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
include  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
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supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
Octoter  24.  1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24.  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31,  1995,  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

Pennittee  must  promptly  repair,  or 
comfwnsate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *   *   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24.  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24.  1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31.  1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  part 
732  State  program  amendment  process, 
or  by  State.  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24.  1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  or  subsidence- 
related  complaints  has  been  thorough 


and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
undergroimd  mining  activities 
conducted  after  October  24,  1992.  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(i) 
and  817.121(c)(2).  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24. 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(i)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24. 
1992.  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24.  1992.  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(0  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 


conducted  after  October  24.  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992.  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  nimit>ers  (3)  and 
(4)  above.  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  part  732.  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above. 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply."  "material  damage."  "non- 
commercial building,"  "occupied 
dwelling  and  structure  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24.  1992. 

C.  Enforcement  in  Kentucky 

By  letter  to  Kentucky  dated  December 
14,  1994.  OSM  requested  information 
from  Kentucky  that  would  help  OSM 
decide  which  approach  to  take  in 
Kentucky  to  implement  the  new 
requirements  of  section  720(a)  of 
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SMCRA  and  the  implementing  Federal 
regulations  (Administrative  Record  No. 
KY-1336.  By  letter  dated  January  31. 
1995,  Kentucky  responded  to  this  OSM 
request  (Administrative  Record  No.  KY- 
1337). 

Kentucky  stated  that  410  imderground 
coal  mines  were  active  in  Kentucky  after 
October  24, 1992.  Kentucky  indicated 
that  existing  State  program  provisions  at 
405  Kentucky  Administrative 
Regulations  (KAR)  18:210  section  3  are 
adequate  State  counterparts  to  section 
720(a)(1)  of  SMCRA  and  the 
implementing  Federal  regulations. 
Section  720(a)(1)  of  SMCRA  requires 
prompt  repair  or  compensation  to  the 
owner  for  subsidence-related  material 
damage  to  non-commercial  buildings  or 
occupied  dwellings  and  related 
structures.  Kentucky  explained  that  it 
will  enforce  this  State  program 
provision  in  accordance  with  405  KAR 
18:210  section  3. 

Kentucky  stated  that  the  Kentucky 
program  does  not  fully  authorize 
enforcement  of  the  new  water 
replacement  requirements  of  section 
720(a)(2)  of  SMCRA  and  the 
implementing  Federal  regulations. 
Kentucky  submitted  a  program 
amendment  to  OSM  dated  April  29, 
1994,  (Administrative  Record  No.  KY- 
1279)  which  will  modify  language  at 
Kentucky  Revised  Statutes  (KRS) 
350.421.  KRS  350.421,  as  modified,  will 
require  replacement  of  water  loss 
caused  by  underground  mining 
operations.  OSM  is  currently  reviewing 
the  Kentucky  program  amendment. 
Kentucky  has  stated  that  the  effective 
date  of  the  program  amendment,  when 
approved,  will  be  July  16.  1994. 
Kentucky  also  stated  that  it  does  not 
have  authority  to  issue  enforcement 
actions  for  water  loss  caused  by 
underground  mining  operations 
conducted  after  October  24,  1992,  and 
before  July  16,  1994. 

Kentucky  has  investigated  115  citizen 
complaints  alleging  water  supply  loss  or 
contaminations  as  a  result  of 
imdergroimd  mining  operations 
conducted  after  October  14,  1992,  and 
before  July  16,  1994.  Of  the  115  citizens 
complaints,  30  are  pending  resolution  of 
currently  outstanding  ten-day  notices; 
29  have  been  satisfactorily  resolved;  and 
47  will  require  further  investigation. 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Kentucky,  to 
implement  the  underground  coal  mine 
performance  standards  of  section  720(a) 
of  SMCRA,  the  implementing  Federal 
regulations,  and  any  counterpart  State 
provisions. 


A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commentor's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Lexington 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  e.s.t.  on  April  24, 
1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  \)e 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
vdll  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  vWll  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

/vny  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Kentucky  should  implement  the 
provisions  of  section  720(a)  of  SMCRA, 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  wrill  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


Dated:  March  31, 1995. 
Richard  J.  Seibel, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

|FR  Doc.  95-8638  Filed  4-6-95;  8:45  am) 
BILUNG  CODC  431»-05-M 


30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Aimouncement  of  public 
comment  period  and  opportunity  for 
public  hearing. 

SUMMARY:  OSM  isrequesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Ohio 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
Control  and  Recismation  Act  of  1977 
(SMCRA),  the  implementing  Federal 
regulations,  and/or  the  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24,  1992,  promptly  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

OSM  must  decide  if  the  Ohio 
regulatory  program  (hereinafter  referred 
to  as  the  "Ohio  program")  currently  has 
adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  After  consultation  with 
Ohio  and  consideration  of  public 
comments,  OSM  will  decide  whether 
initial  enforcement  in  Ohio  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.D.T.  May  8, 
1995.  If  requested,  OSM  will  hold  a 
public  hearing  on  May  2.  1995 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Ohio. 
Requests  to  speak  at  the  hearing  must  be 
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received  by  4:00  p.m.,  E.D.T.  on  April 
24.  1995. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Robert 
H.  Mooney,  Acting  Director,  Columbus 
Field  Office  at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Ohio  program  SMCRA.  the 
implementing  Federal  regulations, 
information  provided  by  Ohio 
concerning  its  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays:  Robert  H.  Mooney, 
Acting  Director.  Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Eastland  Professional 
Plaza.  4480  Refugee  Road.  2nd  Floor. 
Columbus.  Ohio  43232^elephone: 
614-866-0578 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Mooney.  Acting  Director. 
Columbus  Field  Office,  Telephone:  614- 
866-0578 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Public  Uw  102-486,  106  Stat. 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damage  structures  as  a  result  of 
subsidence.  Section  702(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  require  prompt 
repair  or  compensation  for  damage  to 
structure,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
Octoter  24.  1992.  As  a  result, 
underground  coal  mine  {>ermittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24.  1992. 


B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31.  1995.  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751. 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair, 
or  compensate  the  owner  for.  material 
damage  resulting  from  subsidence 
caused  to  any  non-commercial  building 
or  occupied  residential  dwelling  or 
structure  related  thereto  that  existed  at 
the  time  of  mining.   •    •   •  The 
requirements  of  this  paragraph  apply 
only  to  subsidence-related  damage 
caused  by  underground  mining 
activities  conducted  after  October  24. 
1992. 

30  CFR  817.  41  (j)  requires  in  part  that: 

The  permittee  must  promptly  replace 
any  drinking,  domestic  or  residential 
water  supply  that  is  contaminated, 
diminished  or  interrupted  by 
underground  mining  activities 
conducted  after  October  24,  1992.  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss, 
contamination  or  interruption. 

30  CFR  843.25  provides  that  by  July 
31.  1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24.  1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 


revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732.  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
auuiority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24.  1992.  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2).  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24,  1992,  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24,  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(b)  above,  OSM  would  directly  enforce 


in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above, 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforc3ment  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
fi'om  the  outermost  boundary  of  any 
under  ground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  81 7.41  (j), 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24,  1992. 

C.  Enforcement  in  Ohio 

By  letter  to  Ohio  dated  December  15, 
1994,  OSM  requested  information  from 
Ohio  that  would  help  OSM  decide 
which  approach  to  take  in  Ohio  to 
implement  the  new  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations 
(Administrative  Record  No.  OH-2073). 
By  letter  dated  January  18,  1995,  Ohio 
responded  to  his  OSM  request 
(Administrative  Record  No.  OH-2085). 

Ohio  provided  a  list  of  permitted 
underground  coal  mining  operations. 
There  are  currently  eight  underground 
coal  mines  that  are  producing  coal.  The 
number  of  coal  producing  underground 


coal  mines  in  Ohio  has  been  less  than 
fifteen  at  any  given  time  since  October 
24,  1992.  Ohio  indicated  that  existing 
State  program  provisions  at  the  Ohio 
Revised  Code  section  1513.152  and  the 
Ohio  Administrative  Code  sections 
1501:13-1-02(S);  1501:13-9-04(P);  and 
1501:13-12-03(0,  (D),  (E),  (F),  (H),  (I) 
are  adequate  State  counterparts  to 
section  720  of  SMCRA  and  the 
implementing  Federal  regulations.  Ohio 
explained  that  it  has  enforced  these 
State  program  provisions  requiring 
replacement  of  water  supplies  impacted 
by  underground  mihing  operations 
since  1977  and  enforced  State  program 
provisions  requiring  repair  or 
compensation  for  subsidence  related 
structural  damage  since  1988.  Ohio  has 
investigated  26  citizen  complaints 
alleging  subsidence-caused  structural 
damage  or  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24, 1992.  To 
date,  Ohio  has  made  &  determination  on 
six  of  the  complaints  that  water  loss  was 
not  mining  related  and  on  six  of  the 
complaints  that  water  loss  was  mining 
related.  Fourteen  complaints  are  still 
being  investigated.  Twelve  of  the  14  are 
related  to  water  supplies  associated 
with  one  underground  coal  mining 
operation  and  are  not  subsidence 
related. 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  conmient  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Ohio  to 
implement  the  underground  coal  mine 
performance  standards  of  section  720(a) 
of  SMCRA,  the  implementing  Federal 
regulations,  and  any  counterpart  State 
provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Columbia 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  (Eastern  Time 
zone)  on  April  15,  1995.  The  location 
and  time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 


Filing  of  a  wTitten  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  hearing,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Ohio  should  implement  the 
provisions  of  section  720(a)  of  SMCRA, 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  wTitten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated:  March  31.  1995. 
Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 
|FR  Doc.  95-«636  Filed  4-6-95;  8:45  am] 
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summary:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Virginia 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
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Control  and  Reclamation  Act  of  1977 
(SMCRA),  the  implementing  Federal 
regulations,  andyor  the  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24,  1992.  promptly  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

OSM  must  decide  if  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  "Virginia  program")  currently 
has  adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  After  consultation  with 
Virginia  and  consideration  of  public 
comments.  OSM  will  decide  whether 
initial  enforcement  in  Virginia  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t.  on  May  8, 
1995.  If  requested,  OSM  will  hold  a 
public  hearing  on  May  2,  1995 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Virginia. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4:00  p.m.,  e.s.t.  on  April  24, 
1995. 

ADDRESSES:  Written  comments  and 
requests  to  specik  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Robert 
A.  Penn,  Director.  Big  Stone  Gap  Field 
OHice  at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Virgmia  program.  SMCRA,  the 
implementing  Federal  regulations, 
information  provided  by  Virginia 
concerning  its  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays:  Robert  A.  Penn. 
Director.  Big  Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  P.O.  Drawer  1217,  Big 


Stone  Gap.  Virginia  24219.  Telephone: 

(703) 523-4303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Perm.  Director,  Big  Stone  Gap 

Field  Office.  Telephone:  (703)  523- 

4303. 

SUPPt.EMENTARY  INFORMATION: 

1.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Public  Law  102-486,  106  Stat. 
2776  (1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  aHected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  comi>ensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  PoUcy  Act  on 
Octoter  24.  1992.  As  a  resuh, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24.  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31.  1995.  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCA  (60  FR  16722-16751). 

30  CFR  817.121  (c)(2)  requires  in  part 
that: 

The  permitted  must  promptly  repair,  or 
compensate  the  owner  for.  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  *  *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  minmg  activities  conducted 
after  October  24.  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992.  if  the 


affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  p>ermit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provide  that  by  July 
31.  1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  apprroaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24,  1992,  is  low.  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low.  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  progreun  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24,  1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.42(j)  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 


provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24,  1992.  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(1)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
correspon(^g  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24,  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(1)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above,  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above, 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  and  817.121(c)(2)  existed, 
OSM  would  issue  a  notice  of  violation 
or  cessation  order  without  first  sending 
a  ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 


projecting  a  specifled  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permitee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  81 7.41  (j) 
and  817.121(c)  (2)  and  (4),  and  30  CFR 
701.5  for  operations  conducted  after 
October  24, 1992. 

C.  Enforcement  in  Virginia 

By  letter  to  Virginia  dated  December 
14,  1994,  OSM  requested  information 
from  Virginia  that  would  help  OSM 
decide  which  approach  to  take  in 
Virginia  to  implement  the  new 
requirements  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  (Administrative  Record  No. 
VA-850.  By  letter  dated  January  13, 
1995,  Virginia  responded  to  this  OSM 
request  (Administrative  Record  No.  VA- 
851). 

Virginia  indicated  that  existing  State 
program  provisions  at  Sections  45.1-243 
and  45.1-258  of  the  Code  of  Virginia  are 
adequate  State  coimterparts  to  section 
720(a)  of  SMCRA.  Virginia  explained 
that  it  will  enforce  these  State  program 
provisions  effective  October  24, 1992. 
Section  480-03-19.817.121{c)(2)  of  the 
Virginia  Coal  Surface  Mining 
Reclamation  Regulations  concerning 
subsidence  control  has  been  used  by 
Virginia  since  December  26,  1990.  OSM 
records  show  that  approximately  325 
imdergroimd  coal  mines  have  been 
classified  as  active  in  Virginia  since 
October  24.  1992.  Between  October  24, 
1992,  and  January  13,  1995,  Virginia 
investigated  262  citizen  complaints 
alleging  subsidence-caused  structural 
damage  or  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations.  As  of 
January  13,  1995,  Virginia  had  found 
that  no  violation  of  the  Act  existed  on 
202  of  the  complaints,  violations  existed 
on  35  of  the  complaints,  and  technical 
reports  and  a  final  decision  were 
pending  on  25  complaints. 

n.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Virginia  to 


implement  the  underground  coal  mine 
performance  standards  of  section  720(a) 
of  SMCRA,  the  implementing  Federal 
regulations,  and  any  counterpart  State 
provisions. 

A.  Written  Comments 

Written  comments  should  be  sp>ecific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  imder  DATES  or 
at  locations  other  than  the  Big  Stone 
Gap  Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.S.T.  om  April 
24,  1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  speak,  and  who  wish  to  do 
so,  will  be  heard  follov^ang  those  who 
have  been  scheduled.  The  hearing  will 
end  after  all  persons  scheduled  to  speak 
and  persons  present  in  the  audience 
who  wish  to  speak  have  been  heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Virginia  should  implement  the 
provisions  of  section  720(a)  of  SMCRA, 
the  implementing  Federal  regulations, 
and/or  the  counterpart  State  provisions, 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
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ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated:  March  31. 1995. 
Richard  |.  Seibel, 

Acting  Assistant  Director.  Easter  Support 
Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA3fr-1-«922:  FRL-61B5-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Virginia:  Non-CTG 
Reasonably  Available  Control 
Technology  for  Philip  Morris,  Inc. 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  conditional 
approval  of  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Virginia.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  the  Philip  Morris,  Inc.  (Philip 
Morris),  Manufacturing  Center,  in 
Richmond,  Virginia,  which  is  part  of  the 
Richmond  ozone  nonattainment  area. 
The  SIP  revision  requires  Philip  Morris 
to  meet  RACT  by  installing  thermal 
incinerators  on  process  units  that  use 
ethanol-based  flavorings.  An  exemption 
from  this  requirement  is  provided  if  the 
company  eliminates  use  of  ethanol- 
based  flavorings  and  there  is  no  net 
increase  in  VOC  emissions.  The 
intended  effect  of  this  action  is  to 
propose  approval  of  the  SIP  revision  on 
the  condition  that  deficiencies  in  the 
exemption  requirements  are  corrected 
and  submitted  within  one  year  of  this 
approval.  If  the  State  fails  to  do  so,  this 
approval  will  convert  to  a  disapproval. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  May  8,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director.  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 


Division,  U.S.  Envirorunental  Protection 
Agency,  Region  III,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Henry.  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  On 
September  28,  1994,  the  Commonwealth 
of  Virginia  submitted  a  revision  to  its 
State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  a  Consent  Order 
and  Agreement  (the  Order)  between  the 
Department  of  Environmental  Quality 
(DEQ)  of  the  Commonwealth  of  Virginia 
and  Philip  Morris,  Inc..  The  Order  was 
signed  by  Philip  Morris"  Senior  Vice 
President  of  Manufacturing  on  )une  14, 
1994  and  the  Director  of  DEQ  on  June 
27.  1994.  The  Order  became  effective  on 
June  27,  1994. 

In  the  Federal  Register  on  November 
24.  1987.  EPAs  Proposed  Post-1987 
Policy  for  Ozone  and  Carbon  Monoxide 
stated  that  air  quality  monitors  revealed 
continued  exceedances  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  carbon 
monoxide  in  Virginia  and  that  a  SIP  call 
would  be  issued.  (See  52  PR  45044).  On 
May  26,  1988,  the  Regional 
Administrator  of  EPA  Region  III  notified 
the  Governor  of  Virginia  that  the 
Commonwealth's  SIP  was  substantially 
inadequate  to  achieve  the  ozone  and 
carbon  monoxide  NAAQS  for  certain 
areas  in  Virginia,  including  Henrico 
County  in  the  Richmond-Petersburg 
metropolitan  statistical  area,  and 
therefore  required  a  SIP  revision.  As 
prescribed  by  the  SIP  call,  Virginia  is 
required  to  develop  reasonably  available 
control  technology  (RACT)  regulations 
in  all  its  nonattainment  areas  for  all 
VOC  sources  with  the  potential  to  emit 
100  tons  per  year  (TPY)  or  more  for 
which  EPA  has  not  issued  a  Control 
Techniques  Guidelines  (CTG) 
document.  Such  sources  are  known  as 
non-CTG  sources.  One  of  the  non-CTG 
sources  identified  as  requiring  RACT  is 
Philip  Morris,  Inc.'s  Manufacturing 
Center  in  Richmond,  Virginia.  The  City 
of  Richmond  is  located  in  the  Richmond 
area,  which  is  currently  designated 
nonattainment  for  ozone.  Therefore, 
Virginia  is  submitting  this  Order  as  a 
SIP  revision  to  fulfill  part  of  its  SIP  call 
obligation. 

In  addition,  this  SIP  revision  serves  to 
fulfill  one  of  the  RACT  fix-up 
requirements  of  the  Virginia  SIP 
required  by  section  182(a)(2)(A)  of  the 
Clean  Air  Act  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990,  Public 
Law  101-549.  Areas  classified  as 
marginal  nonattainment  areas  for  ozone 


pursuant  to  section  181(a)  of  the  Clean 
Air  Act,  as  amended,  are  required  to 
meet  the  RACT  fix-up  requirements. 
Under  section  182(a)(2)(A),  a  state  is 
required  to  submit,  within  six  months  of 
such  classification,  a  SIP  revision  to 
correct  requirements  in  (or  add 
requirements  to)  the  plan  concerning 
RACT,  as  interpreted  in  guidance  issued 
by  the  Administrator  under  section  108 
of  the  Act  before  November  15,  1990. 

Summary  of  SIP  Revision 

The  Philip  Morris  Manufacturing 
Center  processes,  flavors  and  blends 
various  types  of  tobacco  for  the 
production  of  cigarettes.  The  operations 
include  moisture  addition,  preflavoring. 
blending,  cutting,  flavoring  and 
cigarette-making.  VOC  emissions  result 
primarily  from  the  application  and 
evaporation  of  flavorings,  particularly 
ethanol-based  fiavorings.  Total 
uncontrolled  stack  and  fugitive  VOC 
emissions  are  estimated  to  be  1259  tons 
per  year,  based  on  1990  throughput 
data. 

To  accommodate  the  number  and 
diversity  of  stack  emissions  at  the 
Manufacturing  Center,  RACT  was 
determined  by  grouping  exhaust  streams 
in  various  combinations  and  evaluating 
the  feasibility  and  cost  of  installing 
control  technology  on  the  combined 
exhaust  streams.  Virginia  has 
determined  that  the  only  grouping 
amenable  to  control  technology  is  the 
combination  of  exhausts  from  the  unit 
processes  associated  with  ethanol-based 
flavorings.  These  combined  waste 
streams  comprise  48%  of  the 
uncontrolled  stack  emissions  from  the 
Manufacturing  Center  and  are  made  up 
of  emissions  from  hurley  casing 
cylinders  #1  and  #2,  aftercut  flavor 
cylinders  #1  through  #8,  and  aftercut 
dryers  #1  through  #4. 

The  Order  establishes  RACT  for  these 
units  as  the  installation  and  operation  of 
two  (2)  10,000  standard  cubic  feet  per 
minute  (scfm)  thermal  oxidation  units 
having  a  VOC  destruction  efficiency  of 
at  least  95%  on  a  mass  basis.  The 
thermal  oxidation  units  are  required  to 
be  operated  at  the  three-hour  average 
minimum  temperature  that 
demonstrates  95%  destruction 
efficiency  as  determined  by 
performance  testing.  Thermal  oxidation 
units  must  be  interlocked  with  process 
equipment  and  exhaust  fans  such  that 
tobacco  cannot  be  processed  and  VOC 
laden  exhaust  air  cannot  flow  to  the 
incineration  units  until  the  minimum 
temperature  is  achieved.  In  addition,  the 
Order  requires  that  a  negative  pressure 
be  maintained  in  the  exhaust  system  as 
demonstrated  by  continuous  pressure 
monitors  and  reported  as  three-hour 


rolling  averages.  Based  on  1990 
throughput  data,  stack  emissions  from 
the  process  lines  using  ethanol-based 
flavorings  and  aftercut  dryers  will  be 
reduced  from  606  tons/year  to  30  tons 
per  year. 

The  Order  allows  an  exemption  from 
meeting  these  control  requirements  if 
Philip  Morris  replaces  the  existing 
ethanol-based  flavorings  vn\h  non- 
ethanol-based  flavorings,  provided  that 
the  change  does  not  result  in  a  net 
increase  in  VOC  emissions. 

Virginia  has  determined  that  RACT 
for  all  other  tobacco  processing 
operations  shall  be  the  use  of  low- VOC, 
non-ethanol  based  flavorings. 

For  more  information  on  Virginia's 
RACT  determination  and  the  specific 
provisions  of  the  Order,  please  refer  to 
the  Technical  Support  Document  (TSD) 
prepared  for  this  notice.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
Addresses  section  of  this  notice. 

EPA's  review  of  this  material 
indicates  that  the  requirements  to 
install,  operate  and  maintain  thermal 
oxidation  units  on  the  hurley  case 
flavoring  cylinders,  the  aftercut 
flavoring  cylinders  and  the  aftercut 
dryers,  and  the  use  of  low  VOC 
flavorings  on  other  tobacco  processes 
established  by  the  Consent  Order  and 
Agreement  between  the  Virginia  DEQ 
and  Philip  Morris,  Inc.  constitutes 
RACT  for  the  faciUty's  VOC  emitting 
processes.  EPA  has  also  determined  that 
the  exemption  from  meeting  the 
requirements  of  add-on  controls  through 
the  use  of  non-ethanol  based  flavorings 
does  not  impose  enforceable  conditions 
that  would  ensure  that  there  shall  be  no 
net  increase  in  emissions  above  the 
level  established  by  RACT. 

EPA  is  proposing  to  conditionally 
approve  the  non-CTG  RACT  SIP 
revision  for  the  Philip  Morris 
Manufacturing  Center  pending 
corrections  to  the  exemption  provided 
in  the  Order  that  allows  the  use  of 
reformulated  flavorings  in  lieu  of 
operating  emission  control  technology. 
RACT  has  been  defined  for  hurley 
casing  cylinders  #1  and  #2,  aftercut 
flavor  cylinders  #1  through  #8,  and 
aftercut  dryers  #1  through  #4  as  95% 
destruction  efficiency  of  VOCs  on  a 
mass  basis  over  a  three  hour  averaging 
period.  Alternatively,  the  exemption 
from  operating  add-on  controls  through 
the  use  of  reformulated  flavorings 
requires  that  there  shall  be  no  net 
increase  in  VOC  emissions.  The  Order  is 
deficient  in  that  it  does  not  require  the 
facility  to  monitor  or  report  emissions 
&t)m  the  affected  units  when  non- 
ethanol-based  flavorings  are  used  and 
the  facility  is  exempt  from  operating  the 


thermal  incinerators.  The  Order  also 
fails  to  require  a  baseline  to  be 
established  for  the  purpose  of  measuring 
net  increases  or  decreases  in  emissions. 
Consequently,  the  requirement  that 
there  be  no  net  increase  in  emissions 
from  the  substitution  of  reformulated 
flavorings  for  add-on  control  is 
unenforceable  and  does  not  Impose  the 
same  level  of  control  that  would  be 
imposed  by  the  Order  as  RACT  without 
the  exemption. 

In  order  to  correct  this  deficiency, 
Virginia  must  amend  and  resubmit  the 
Order  within  one  year  of  this 
conditional  approval  in  one  of  the 
following  ways:  (1)  eliminate  the 
exemption  to  use  non-ethanol-based 
flavorings  in  lieu  of  add-on  controls;  (2) 
restrict  the  applicability  of  the 
exemption  to  the  use  of  non-VOC  based 
flavorings;  or  (3)  impose  monitoring  and 
reporting  requirements  sufficient  to 
determine  net  increases  or  decreases  in 
emissions  on  a  mass  basis  relative  to  the 
emissions  that  would  have  occurred 
using  add-on  controls  on  an  average  not 
to  exceed  thirty  days.  If  Virginia  fails  to 
revise  and  resubmit  the  Order  within 
one  year,  the  conditional  approval  will 
convert  to  a  disapproval. 

Proposed  Action 

Pursuant  to  section  110(k)(4)  of  the 
CAA,  EPA  is  proposing  to  conditionally 
approve  the  Virginia  SIP  revision  for  the 
Philip  Morris  Manufacturing  Center, 
which  was  submitted  on  September  28, 
1994.  Virginia  must  amend  the  Consent 
Order  and  Agreement  with  Philip 
Morris,  Inc.  according  to  one  of  the 
three  options  described  in  this  notice 
and  resubmit  the  Order  to  EPA.  If 
Virginia  fails  to  do  so  v»athin  one  year 
of  the  final  conditional  approval,  the 
approval  will  convert  to  a  disapproval. 
EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 


a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wall  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenmient  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  a^ected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 
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List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergoveminental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  22.  1995. 
Stanley  Laskowtki, 

Acting  Regional  Administrator.  Region  HI. 
[FR  Doc.  95-8607  Filed  4-6-95;  8:45  ami 
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40  CFR  Part  55 
[FRL-61 85-81 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 

California 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking: 
consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  being  updated 
pertain  to  the  operating  permit 
requirements  for  OCS  sources  for  which 
the  Ventura  County  Air  Pollution 
Control  District  (Ventura  County  APCD) 
is  the  designated  COA.  The  OCS 
requirements  for  the  above  District, 
contained  in  the  Technical  Support 
Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
May  8,  1995. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5),  Attn:  Docket  No.  A-93-16 
Section  VIII,  Environmental  Protection 
Agency,  Air  and  Toxics  Division, 
Region  9.  75  Hawthorne  St.,  San 
Francisco.  CA  94105. 

Docket:  Supporting  information  used 
in  developing  the  proposed  notice  and 
copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
(Section  VIII).  This  docket  is  available 
for  public  inspection  and  copying 
Monday-Friday  during  regular  business 
hours  at  the  following  locations: 


EPA  Air  Docket  (A-5),  Attn:  Docket  No. 

A-93-16  Section  VTII.  Environmental 

Protection  Agency,  Air  and  Toxics 

Division,  Region  9,  75  Hawthorne  St., 

San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-6102).  Attn:  Air 

Docket  No.  A-93-16  Section  VIII. 

Environmental  Protection  Agency. 

401  M  Street  SW,  Room  M-1500, 

Washington,  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying 
FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard.  Air  6md  Toxics 
Division  (A-5-3).  U.S.  EPA  Region  9,  75 
Hawrthome  Street,  San  Francisco.  CA 
94105,(415)744-1197. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  September  4,  1992,  EPA 
promulgated  40  CFR  part  55, ■  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  Part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  £md  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually:  (2)  upon  receipt  of  a 
Notice  of  Intent  (NOI)  under  §  55.4:  and 
(3)  when  a  state  or  local  agency  submits 
a  rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  NPR  is  being  promulgated  in 
response  to  the  submittal  of  part  70 
permit  rules  by  a  local  air  pollution 
control  agency. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking.  December  5,  1991  (56  FR  63774).  and 
the  preamble  to  the  Tmal  rule  promulgated 
September  4.  1992  (57  FR  40792)  for  hirther 
background  and  information  on  the  OCS 
regulations. 


into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  Part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

On  November  22,  1994  (59  FR  60104), 
EPA  proposed  interim  approval  of  the 
Ventura  County  APCD  (Operating 
Permits  Program  (part  70  permits).  EPA 
is  now  proposing  to  update  40  CFR  part 
55  by  incorporating  the  requirements  of 
this  program,  in  response  to  Ventura 
County  APCD's  request  and  to  maintain 
consistency  with  onshore  requirements. 
These  proposed  requirements  will  apply 
to  the  extent  that  they  are  rationally 
related  to  the  attainment  or  maintenance 
of  Federal  or  State  ambient  air  quality 
standards  or  Part  C  of  title  I  of  the  Act, 
that  they  are  not  designed  expressly  to 
prevent  exploration  and  development  of 
the  OCS,  that  they  are  applicable  to  OCS 
sources,  and  that  they  do  not  solely 
regulate  pollutants  or  precursors  to 
pollutants  for  which  there  is  no  Federal 
or  State  ambient  air  quality  standard. 
These  proposed  Ventura  County  APCD 
part  70  permit  requirements  applicable 
to  OCS  sources  will  not  be  Hnalized  in 
part  55  until  EPA  takes  final  action 
granting  full  or  interim  approval  to  the 
Ventura  County  APCD  Operating 
Permits  Program. 

The  following  Ventura  County  APCD 
part  70  permit  requirement  were 
submitted  for  inclusion  in  part  55: 
Rule  33     Part  70  Permits — General 

(Adopted  10/12/93) 
Rule  33.1     Part  70  Permits — Definitions 

(Adopted  10/12/93) 
Rule  33.2     Part  70  Permits- 
Application  Contents  (Adopted  10/ 
12/93) 
Rule  33.3    Part  70  Permits— Permit 

Content  (Adopted  10/12/93) 
Rule  33.4     Part  70  Permits- 
Operational  Flexibility  (Adopted 
10/12/93) 
Rule  33.5     Part  70  Permits— 

Timeframes  for  Applications, 
Review  and  Issuemce  (Adopted  10/ 
12/93) 


Rule  33.6     Part  70  Permits — Permit 
Term  and  Permit  Reissuance 
(Adopted  10/12/93) 

Rule  33.7     Part  70  Permits — 

Notification  (Adopted  10/12/93) 

Rule  33.8    Part  70  Permits — Reopening 
of  Permits  (Adopted  10/12/93) 

Rule  33.9    Part  70  Permits- 
Compliance  Provisions  (Adopted 
10/12/93) 

Rule  33.10    Part  70  Permits — General 
Part  70  Permits  (Adopted  10/12/93) 

B.  Regulatory  Flexibility  Act 

As  was  stated  in  the  final  OCS 
regulation,  the  OCS  rule  does  not  apply 
to  any  small  entities,  and  the  structure 
of  the  rule  averts  direct  impacts  and 
mitigates  indirect  impacts  on  small 
entities.  This  consistency  update  merely 
incorporates  onshore  part  70  permit 
requirements  into  the  OCS  rule  to 
maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  OCS  rule.  Because  this  action 
does  not  create  any  new  requirements, 
it  does  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

C.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures,  Air  pollution  control. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Nitrogen  oxides, 
Outer  continental  shelf.  Ozone, 
Particulate  matter,  Permits,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  March  27,  1995. 
Felicia  Marcus, 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  proposed  to  be 
amended  as  follows: 

PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Public 
Law  101-549.  •«». 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraph 
(e)(3)(ii)(H)  to  read  as  follows: 

§  55. 1 4  Requiremwits  that  apply  to  OCS 
sources  located  within  25  miles  of  states 
seaward  tx>undahes,  by  state. 


(e) 


(3)*    *    * 

(ii)*  *  * 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 
•         *         *         •         • 

4.  Appendix  A  to  part  55  is  proposed 
to  be  amended  by  revising  paragraph  (b) 
(8)  under  the  heading  California  to  read 
as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State. 


California 

•  .  *        »        •        • 

(b)  Local  requirements. 

*  »        •         •         * 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sounds: 

Rule  2     Definitions  (Adopted  12/15/92) 
Rule  5    Effective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10     Permits  Required  (Adopted  7/5/83) 
Rule  11     Application  Contents  (Adopted  8/ 

15/78) 
Rule  12    Statement  by  Application  Preparer 

(Adopted  6/16/87) 
Rule  13     Statement  by  Applicant  (Adopted 

11/21/78) 
Rule  14    Trial  Test  Runs  (Adopted  5/23/72) 
Rule  1 5. 1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16     Permit  Contents  (Adopted  12/2/80) 
Rule  18    Permit  to  Operate  Application 

(Adopted  8/17/76) 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  21    Expiration  of  Applications  and 

Permits  (Adopted  6/23/81) 
Rule  23    Exemptions  from  Permits  (Adopted 

3/22/94) 
Rule  24     Source  Recordkeeping,  Repwrting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1     New  Source  Review — Definitions 

(Adopted  10/22/91) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26.3    New  Source  Review — ^Exemptions 

(Adopted  10/22/91) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review — PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 


Rule  32     Breakdown  Conditions:  Emergency 

Variances,  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33     Part  70  Permits — General  (Adopted 

10/12/93) 
Rule  33.1     Part  70  Permits — Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits — Application 

Contents  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits— Permit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5    Part  70  Permits — Timeframes  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Rule  33.6    Part  70  Permits — Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/ 

93) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits — Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10    Pari  70  Permits— General  Part  70 

Permits  (Adopted  10/10/93) 
Appendix  II-A     Information  Required  for 

Applications  to  the  Air  Pollution  Control 

District  (Adopted  12/86) 
Appendix  II-B    Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 

86) 
Rule  42     Permit  Fees  (Adopted  12/22/92) 
Rule  44     Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
Rule  45     Plan  Fees  (Adopted  6/19/90) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50     Opacity  (Adopted  2/20/79) 
Rule  52     Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53     Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56     Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Sf>ecific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfur 

Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7     Astiestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63     Separation  aod  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
Rule  66     Organic  Solvents  (Adopted  11/24/ 

87) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 

ComfMDund  Liquids  (Adopted  6/8/93) 
Rule  71.1    Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2     Storage  of  Reactive  OiTganic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3     Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  72     New  Source  Performance  Standards 

(NSPS)  (Adopted  7/13/93) 
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Rule  74     Speciflc  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2     Architectural  Coatings  (Adopted 

08/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1     Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2     Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89} 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compwunds  at  Petroleum 

Rermeries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8     ReHnery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74.11     Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NO.  (Adopted 

4/9/85) 
Rule  74.12     Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  11/17/92) 
Rule  74.15     Boilers.  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater) 

(Adopted  12/3/91) 
Rule  74.15.1     Boilers,  Steam  Generators  and 

Process  Heaters  (1-5MM  BTUs) 

(Adopted  5/11/93) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74. 2Q    Adhesives  and  Sealants 

(Adopted  6/8/93) 
Rule  74.24     Marine  Coating  Operations 

(Adopted  3/8/94) 
Rule  75    Circumvention  (Adopted  11/27/78) 
Appendix  IV-A     Soap  Bubble  Tests 

(Adopted  12/86) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102     Source  Tests  (Adopted  11/21/78) 
Rule  103     Stack  Monitoring  (Adopted  6/4/ 

91) 
Rule  154     Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
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40  CFR  Part  70 
ILA-001;FRL-6185-«] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program; 
Louisiana  Department  of 
Environmental  Quality 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  full  approval. 

SUMMARY:  The  EPA  proposes  to  rescind 
the  proposed  interim  approval  of  the 
Louisiana  Operating  Permits  Program 
published  in  the  Federal  Register  (see 
59  PR  43797,  August  25,  1994) 
(hereafter  Interim  Approval  Notice)  and 
propose  full  approval  of  the  Operating 
Permits  Program  as  revised  by  the 
State's  November  16,  1994,  submittal. 
The  proposed  interim  approval  in  the 
Interim  Approval  Notice  was  based 
upon  the  Operating  Permits  Program 
submitted  by  the  Governor  of  Louisiana 
for  the  Louisiana  Department  of 
Environmental  Quality  (LDEQ)  and 
received  by  the  EPA  on  November  15, 
1993.  On  November  16,  1994,  the  State 
submitted  material  revisions  adequately 
addressing  the  issues  raised  by  the  EPA 
in  the  Interim  Approval  Notice  and 
adding  insignificant  activities  criteria  to 
the  Louisiana  Operating  Permits 
Program.  This  revised  Operating  Permits 
Program  will  provide  for  the  issuance  of 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
with  the  exception  of  sources  on  Indian 
Lands,  in  compliance  with  the  Federal 
requirements. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  8,  1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  )ole 
C.  Luehrs,  Chief,  New  Source  Review 
Section,  at  the  EPA  Region  6  OfBce 
listed  below.  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  full  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  visiting  day. 
Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T— 
AN).  1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733.  Louisiana 
Department  of  Environmental  Quality. 
Office  of  Air  Quality.  7290  Bluebonnet 
Boulevard.  P.O.  Box  82135.  Baton 
Rouge,  Louisiana  70884-2135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  P.  Stanton.  New  Source  Review 


Section.  Environmental  Protection 
Agency.  Region  6,  1445  Ross  Avenue, 
Suite  700.  Dallas.  Texas  75202-2733, 
telephone  214-665-7218. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  on  November  15, 
1990  ("the  Act"),  the  EPA  has 
promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
State  Operating  Permits  Program  and 
the  corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  a  State  0(>erating  Permits 
Program  (see  57  Federal  Register  32250, 
July  21, 1992).  These  rules  are  codified 
at  40  Code  of  Federal  Regulations  (CFR) 
part  70.  Title  V  requires  States  to 
develop,  and  submit  to  the  EPA, 
programs  for  issuing  these  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  Operating  Permits 
Programs  to  the  EPA  by  November  15, 
1993.  and  that  the  EPA  act  to  approve 
or  disapprove  each  Operating  Permits 
Program  within  one  year  after  receiving 
the  submittal.  The  EPA's  Operating 
Permits  Program  review  occurs  pursuant 
to  section  502  of  the  Act  and  the  part 
70  regulations,  which  together  outline 
criteria  for  approval  and  disapproval. 
The  EPA  proposed  interim  approval  in 
the  Interim  Approval  Notice  on  August 
25.  1994,  for  the  Operating  Permits 
Program  submitted  by  the  LDEQ  on 
November  15,  1993.  However.  40  CFR 
70.4(e)(2)  allows  the  Administrator  to 
extend  the  review  period  of  a  State's 
submittal  if  the  State's  submission  is 
materially  altered  during  the  one-year 
review  period.  This  additional  review 
period  may  not  extend  beyond  one  year 
following  receipt  of  the  revised 
submission.  On  November  16.  1994.  the 
EPA  received  material  changes  to 
Louisiana's  Operating  Permits  Program 
from  the  Governor  of  Louisiana  on 
behalf  of  the  LDEQ.  These  changes 
included  regulations  adopted  to  add 
insignificant  activities  criteria,  and  to 
address  issues  raised  in  the  Interim 
Approval  Notice.  The  EPA  will  act 
expeditiously  to  promulgate  a  final 
notice  on  the  State's  revised  Operating 
Permits  Program  within  one  year  of  the 
November  16.  1994.  revised  submittal. 
The  publication  of  this  proposal  allows 
the  public  the  opportunity  to  review 
and  comment  on  the  changes  contained 
in  the  revised  submittal. 

At  this  time,  the  EPA  proposes  to 
rescind  the  interim  approval  proposed 


in  the  Interim  Approval  Notice  and 
instead  proposes  full  approval  of  the 
Operating  Permits  Program  as  revised  by 
the  November  16,  1994,  submittal.  The 
Interim  Approval  Notice  had  a  30-day 
comment  period  which  was  extended  an 
additional  30  days  to  October  26, 1994 
(see  59  FR  50537,  October  4,  1994).  The 
comments  received  on  issues  discussed 
in  the  Interim  Approval  Notice  during 
that  comment  period  are  discussed  in 
this  notice  together  with  a  discussion  of 
the  revisions  to  the  State's  Operating 
Permits  Program  received  on  November 
16,  1994. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Confidentiality  Provisions.  In  the 
Interim  Approval  Notice,  the  EPA  stated 
that,  while  the  State  statute  provided 
that  certain  environmental  information 
such  as  air  emissions  data  may  not  be 
held  confidential,  it  was  not  clear 
whether  these  confidentiality  provisions 
could  be  interpreted  to  protect  the 
contents  of  the  permit  itself  from 
disclosure.  The  Interim  Approval  Notice 
stated  that  the  LDEQ  must  either  submit 
an  Attorney  General's  Opinion 
demonstrating  that  the  State's  statute  is 
interpreted  not  to  allow  any  portion  of 

a  permit  to  be  held  confidential, 
consistent  with  section  503(e)  of  the 
Act,  or  revise  Louisiana  Administrative 
Code  (LAC)  33:III.Chapter  5,  section 
51 7. F  (permit  regulations)  to  clarify  that 
no  portion  of  the  permit  may  be  held 
confidential.  In  response  to  this 
statement  in  the  Interim  Approval 
Notice,  the  LDEQ  commented  that  it  did 
not  currently  protect  from  disclosure  as 
confidential  any  permit  issued  under 
LAC  33.III.Chapter  5.  and  that  the  LDEQ 
has  adopted  a  conservative  policy  in 
interpreting  the  reference  to  "emissions 
data"  in  a  maimer  which  limits  the 
grant  of  confidentiality  under  the 
Louisiana  statute.  The  LDEQ  stated, 
however,  that  in  the  interest  of 
cooperation,  it  would  revise  its 
regulations.  The  November  16, 1994, 
submittal  contained  a  revision  to  LAC 
33:111. 517. F  which  requires  that  no 
permit  or  portion  of  a  permit  issued  to 
a  source  in  accordance  with  Louisiana's 
Operating  Permits  Program  shall  be  held 
confidential.  This  regulatory  revision 
has  adequately  addressed  the  EPA's 
concern  regarding  confidentiality  and  is 
no  longer  an  interim  approval  issue. 

2.  Requirement  that  No  Major  Source 
be  Exempt  from  Part  70  Requirements 
Because  a  Research  and  Development 
(R&D)  Facility  is  Co-located  with  the 
Source.  In  the  Interim  Approval  Notice, 
the  EPA  explained  that  LAC 

33:111. 501.B. 7  allows  the  permitting 


authority  to  consider  a  certain  complex 
v^thin  a  facility  as  a  source  separate 
bom  the  facility  with  which  it  is  co- 
located,  provided  that  the  complex  is 
used  solely  for  R&D  of  new  processes 
and/or  products,  and  is  not  engaged  in 
the  manufacture  of  products  for 
commercial  sale.  The  EPA  noted  that 
this  regulation  was  inconsistent  with  40 
CFR  70.3  which  requires  that  a  State's 
Operating  Permits  Program  provide  for 
the  permitting  of  all  major  sources,  and 
40  CFR  70.4(b)(3)(i)  which  requires  that 
the  State  demonstrate  adequate  legal 
authority  to  issue  permits  and  assure 
compUance  with  each  applicable 
requirement  by  all  part  70  sources. 

The  Interim  Approval  Notice 
explained  that  40  CFR  70.2  requires  all 
sources  located  on  contiguous  or 
adjacent  properties,  under  common 
control,  and  belonging  to  a  single  major 
industrial  grouping,  to  be  considered  as 
the  same  source.  The  EPA  concluded 
that  the  Louisiana  permit  regulations 
could  cause  certain  part  70  major 
sources,  as  defined  in  40  CFR  70.2,  or 
portions  of  such  sources  with  the  same 
Standard  Industrial  Classification  (SIC) 
code,  to  be  treated  as  separate  sources. 
This  could  cause  some  part  70  sources 
to  be  exempted  from  coverage  by  part  70 
permits  which  must  ensure  that  all  part 
70  requirements  for  those  sources  are 
met. 

The  Interim  Approval  Notice  went  on 
to  state  that  for  full  part  70  approval,  the 
LDEQ  would  be  required  to  revise  its 
permit  regulations  and  demonstrate  that 
no  source,  or  portion  of  a  source,  which 
would  be  defined  as  major  under  40 
CFR  70.2  would  be  exempted  from  part 
70  requirements  because  an  R&D  facility 
is  co-located  with  the  source. 

One  commenter  objected  to  the  EPA's 
proposed  action  related  to  the  R&D  issue 
and  stated  that  by  limiting  the  scope  of 
the  exemption  to  R&D  facilities  with 
different  SIC  codes,  the  EPA  has 
virtually  eliminated  any  relief  for  R&D 
facilities.  The  commenter  stated  that, 
since  R&D  activities  are  so  limited  in 
time,  scale,  and  actual  production, 
subjecting  these  activities  to  the 
Operating  Permits  Program 
requirements  unnecessarily  burdened 
research  by  companies  as  well  as  the 
State's  Operating  Permits  Programs. 
This  commenter  also  requested  that  any 
guidance  concerning  R&D  facilities  be 
published  for  public  comment  as  part  of 
future  part  70  rulemakings.  The  EPA's 
position  continues  to  be  that  40  CFR 
part  70  allows  R&D  facilities  to  be 
treated  separately  in  cases  where  the 
R&D  facility  has  a  different  two-digit 
SIC  code  and  is  not  a  support  facility. 

The  LDEQ  conmientea  that  its 
regulatory  provision  cited  as  deficient 


on  this  point  had  been  incorporated  into 
the  State's  Operating  Permits  Program 
based  on  the  State's  understanding  of 
guidance  provided  by  the  EPA  in  the 
preamble  to  the  part  70  regulations.  In 
the  Interim  Approval  Notice,  the  EPA 
explained  that  the  preamble  language 
was  intended  to  clarify  the  flexibility  in 
40  CFR  part  70  for  allowring  R&D 
facihties  to  be  treated  separately  from 
the  manufacturing  facilities  with  which 
they  are  co-located  where  the  R&D 
facility  has  a  different  two-digit  SIC 
code  and  is  not  a  support  facility.  This  , 
approach  is  consistent  with  the 
treatment  of  R&D  facilities  in  the  New 
Source  Review  program.  In  response  to 
the  Interim  Approval  Notice  and  in  an 
effort  to  receive  full  approval  of 
Louisiana's  Operating  Permits  Program, 
the  LDEQ  has  revised  LAC  33:111.501.8.7 
to  include  a  provision  that  an  R&D 
facility  may  be  considered  separately 
provided  the  facility  has  a  different  two- 
digit  SIC  code  from,  and  is  not  a  support 
faciUty  of.  the  source  with  which  it  is 
co-located.  This  revision  was  included 
in  the  November  16,  1994,  submittal. 
This  change  adequately  addresses  the 
EPA's  concern  and  the  State's  treatment 
of  R&D  facihties  is  no  longer  an  interim 
approval  issue. 

3.  Acid  Rain  Application  Deadlines. 
In  the  Interim  Approval  Notice,  the  EPA 
discussed  LAC  33.ni.507.C.l.b  which 
contained  the  deadlines  for  submittal  of 
acid  rain  permit  applications.  Although 
this  section  purported  to  cover  all 
relevant  dates  for  submittal  of  acid  rain 
permit  apphcations.  this  section  did  not 
contain  the  deadlines  required  by  40 
CFR  72.30(b)(2)(iii)  for  new  units  and 
for  units  that  did  not  serve  a  generator 
with  a  name  plate  capacity  greater  than 
25  Megawatts  electrical  on  November 
15,  1990.  but  which  served  such  a 
generator  after  November  15,  1990.  In 
the  Interim  Approval  Notice,  the  EPA 
noted  that  LAC  33:111. 505.D.2  contains 
the  deadlines  for  submittal  of  acid  rain 
permit  applications  consistent  with 
those  required  by  title  IV  of  the  Act.  but 
that  it  contradicted  LAC  33.III.507.C.l.b. 
The  Interim  Approval  Notice  explained 
that,  even  though  LAC  33.III.505.A.4 
provides  that  Federal  acid  rain 
requirements  applicable  to  an  affected 
soiux;e  shall  supersede  LAC 
33:111. Chapter  5  of  the  Louisiana 
Regulations  where  the  two  are 
inconsistent,  the  inconsistency  between 
LAC  33.III.505.D.2,  507.C.l.b  and  the 
Federal  acid  rain  regulations  created  a 
lack  of  clarity  and  should  be  eliminated. 
The  Interim  Approval  Notice  required 
that,  for  full  part  70  approval.  LAC 
33.III.507.C.l.b  be  revised  to  require  the 
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affected  sources  to  conform  with  the 
deadhnes  in  LAC  33.III.505.D.2. 

The  LDEQ  commented  that  the 
provisions  of  LAC  33.III.507.C.l.b  cited 
by  the  EPA  in  the  Interim  Approval 
Notice  as  creating  an  interim  approval 
issue  were  incorporated  by  the  LDEQ  in 
response  to  an  earlier  EPA  comment  on 
the  LDEQ's  proposed  Air  Quality 
regulations.  The  State  responded  by 
stating  that,  despite  the  error  in  LAC 
33.III.507.C.l.b,  LAC  33.1II.505.A.4  and 
505. D.2  would  still  require  sources  to 
comply  with  all  Federal  acid  rain 
deadlines.  However,  the  November  16, 
1994,  Operating  Permits  Program 
submittal  included  a  revision  to  LAC 
33.ni.507.C.l.b  to  clarify  the  acid  rain 
permit  application  submittal  deadlines 
as  requested  by  the  EPA.  This  revision 
adequately  addresses  the  EPA's  concern 
and,  therefore,  this  is  no  longer  an 
interim  approval  issue. 

4.  Provision  for  Administrative 
Amendments.  In  the  Interim  Approval 
Notice,  the  EPA  stated  its  concern  that 
LAC  33. III. 521. A. 6  could  be  interpreted 
to  allow  administrative  amendments  to 
permits  to  incorporate  changes 
authoriaed  by  40  CFR  70.4(b)(14).  These 
"off-permit"  changes,  which  are  not 
addressed  or  prohibited  by  the  permit, 
may  be  made  under  part  70  without 
permit  revisions.  However,  the  Interim 
Approval  Notice  explained  that  the  part 
70  rule  contains  no  authority  for  such 
changes  to  be  incorporated  into 
operating  permits  except  through  the 
appropriate  part  70  permit  procedures 
for  minor  or  signiHcant  modifications. 
In  the  Interim  Approval  Notice,  the  EPA 
stated  that,  for  full  part  70  approval, 
section  521.A.6  of  the  permit 
regulations  must  be  revised  to  eliminate 
administrative  amendments  for  this  type 
of  change. 

LAC  33.III.521.A.6  also  allows 
changes  to  be  made  to  operating  permits 
by  administrative  amendment  where  the 
State's  permitting  authority  has 
determined  they  are  similar  to  the 
changes  listed  in  LAC  33.III.521.A.  The 
Interim  Approval  Notice  explained  that 
part  70  allows  changes  submitted  as  part 
of  a  State's  part  70  program,  in  addition 
to  those  specified  in  40  CFR  70.7(d)(1), 
to  be  made  as  administrative 
amendments  where  the  EPA 
Administrator  determines  those  changes 
to  be  similar  to  the  changes  listed  in  40 
CFR  70.7(d)(l)(iHiv).  However,  no  such 
proposed  changes  were  submitted  by 
the  State  as  part  of  its  Operating  Permits 
Program,  and  part  70  does  not  allow  for 
the  substitution  of  the  State  permitting 
authority's  approval  for  the 
Administrator's  approval,  which  is 
required  by  40  CFR  70.7(d)(l)(vi).  The 
Interim  Approval  Notice  required  that. 


for  full  part  70  approval,  this  defect  in 
LAC  33.III.521.A.6  of  the  permit 
regulations  must  be  corrected. 

The  LDEQ  commented  that  the  cited 
provision  was  intended  by  the  State  to 
allow  the  LDEQ  discretion  in  revising 
permits  for  terms  and  conditions 
altogether  outside  the  scope  of  40  CFR 
part  70  and  would  not  circumscribe  40 
CFR  part  70.  However,  to  receive  full 
approval.  LAC  33.III.521.A.6  has  been 
revised  to  clarify  that  this  provision  can 
be  used  solely  for  State-only  changes 
involving  terms  and  conditions  which 
are  not  federally  enforceable.  These 
revisions  were  included  in  the 
November  16,  1994,  submittal  and 
adequately  address  the  EPA's  concerns. 
Therefore,  this  is  no  longer  an  interim 
approval  issue. 

5.  Requirement  to  Keep  Records  for 
Five  Years.  In  the  interim  Approval 
Notice,  the  EPA  dted  the  40  CFR 
70.8(a)(3)  requirement  that  each  State 
permitting  authority  keep  for  five  years 
such  records  as  the  Administrator  may 
reasonably  require  to  ascertain  whether 
the  State  program  complies  with  the 
requirements  of  the  Act  and  40  CFR  part 
70.  While  44  Louisiana  Revised  Statute 
(L.R.S.)  section  1  contains  a  very  broad 
definition  of  "public  records,"  44  L.R.S. 
section  36  requires  the  records  to  be 
kept  for  only  three  years  unless  a  longer 
formal  retention  schedule  has  been 
developed.  The  Interim  Approval  Notice 
required  as  a  condition  of  full  part  70 
approval,  a  statutory  change  or  a 
supplemental  Attorney  General's 
Opinion  demonstrating  how  the  current 
statute  ensures  that  the  required  records 
will  be  kept  for  at  least  five  years. 

The  LDEQ  commented  that  it 
intended  to  keep  records  for  five  years, 
and  that  it  believed  that  40  CFR  part  70 
did  not  require  a  permit  rule  ensuring 
that  records  be  retained  for  five  years.  It 
remains  the  EPA's  position  that  because 
the  language  in  the  Louisiana  Statute 
does  not  appear  to  ensure  that  records 
be  retained  for  five  years,  40  CFR 
70.8(a)(3)  requires  either  an  Attorney 
General's  Opinion  demonstrating  how 
this  statute  ensures  a  five-year  retention 
of  these  records  or  a  statutory  or 
regulatory  change.  In  the  interest  of 
obtaining  full  approval,  the  LDEQ 
revised  LAC  33.III.533.B.5.  As  revised, 
LAC  33.III.533.B.5  provides  that  the 
permitting  authority  shall  keep  for  five 
years  such  records  and  submit  to  the 
EPA  such  information  as  the 
Administrator  may  reasonably  require  to 
ascertain  whether  the  State  Operating 
Permits  Program  complies  with  the 
requirements  of  part  70  and  the  Act. 
This  revision,  which  was  included  in 
the  November  16,  1994,  submittal, 
adequately  addresses  the  EPA's  concern. 


and  records  retention  is  no  longer  an 
interim  approval  issue. 

6.  Significant  Modification 
Procedures.  In  the  Interim  Approval 
Notice  the  EPA  stated  its  concern  about 
the  lack  of  clarity  of  LAC  33.III.527.A.3. 
This  provision  allowed  certain  changes 
that  rendered  existing  compliance  terms 
irrelevant  to  t>e  incorporated  through 
minor  modification  procedures.  The 
changes  cited  appeared  to  be  of  the  type 
described  in  40  CFR  70.4(b)(14),  "off- 
permit"  changes.  However,  the  State's 
provision  was  unclear,  and  the  Interim 
Approval  Notice  explained  that,  to 
remedy  this  ambiguity,  the  State  should 
add  language  clarifying  that  the 
modification  is  one  which  would 
qualify  as  a  change  under  40  CFR 
70.4(b)(14),  because  it  is  not  addressed 
or  prohibited  by  the  permit  and  would 
otherwise  qualify  for  treatment  as  a 
minor  modification  under  40  CFR 
70.7(e)(2)(i)(A). 

The  LDEQ  commented  that  the  cited 
State  provision  was  meant  only  to 
clarify  that  obsolete  compliance 
measures  could  be  removed  from  the 
permit  without  requiring  a  significant 
permit  modification.  In  the  interest  of 
obtaining  full  approval,  however,  the 
LDEQ  deleted  LAC  33.III.527.A.3  in  its 
entirety.  This  revision,  which  was 
included  in  the  November  16,  1994, 
submittal,  has  adequately  addressed  the 
EPA's  concern,  and  the  previously 
noted  ambiguity  is  no  longer  an  interim 
approval  issue. 

7.  Permit  Conditions.  In  the  Interim 
Approval  Notice,  the  EPA  explained 
that  even  though  the  permit  content 
requirements  of  40  CFR  70.6(a)  are  met 
by  the  model  permit  submitted  in 
Volume  III  of  the  State's  original  part  70 
submittal.  40  CFR  70.4(b)(16)  also 
requires  regulatory  provisions  in  the 
State's  program  to  implement  the 
requirements  of  40  CFR  70.6  and  70.7. 
The  EPA  noted  that  LAC  33.III.501.C.5 
and  6  speak  generally  to  permit  terms 
and  conditions,  but  do  not  set  out  all 
requirements  for  each  operating  permit 
as  required. 

Specifically,  the  EPA  noted  that  these 
State  provisions  did  not  include  a 
requirement  that  the  permit  specify  the 
origin  of  and  reference  the  authority  for 
each  term  or  condition,  nor  did  they 
identify  differences  in  form  from  the 
applicable  requirements  upon  which  the 
terms  were  based  or  contain  various 
other  elements  required  by  40  CFR  70.6. 
The  Interim  Approval  Notice  explained 
that  40  CFR  70.6(a)  includes 
requirements  for  emission  limitations, 
monitoring,  and  recordkeeping,  and 
specifies  that  the  regulation  must  state 
that  no  permit  revision  shall  be  required 
under  any  approved  economic 


incentive,  marketable  permits,  or  similar 
program.  The  Interim  Approval  Notice 
stated  that  a  severability  clause  is  also 
required  to  ensure  the  continued 
validity  of  the  various  permit 
requirements  in  the  event  of  a  challenge 
to  any  portion  of  the  permit.  The  EPA 
stated  that  these  elements  must  be 
addressed  in  the  permit  regulations  in 
order  to  afford  citizens  the  opportunity 
to  legally  challenge  permits.  The  Interim 
Approval  Notice  stated  that,  although 
some  of  these  elements  are  contained  in 
the  State's  model  operating  permit,  one 
condition  of  full  part  70  approval  would 
be  that  the  permit  regulations  be  revised 
to  require  that  all  permit  elements  of  40 
CFR  70.6(a)  be  included  in  each  permit. 

In  its  comments,  the  LDEQ  stated  its 
belief  that  the  model  permit  forms  and 
applications  submitted  with  the  original 
Operating  Permits  Program  submittal 
adequately  addressed  this  issue. 
However,  in  an  effort  to  obtain  full 
approval,  the  LDEQ  has  revised  LAC 
33. III. 507. B. 2  to  incorporate  by 
reference  the  provisions  of  40  CFR  70.6 
as  in  effect  on  July  21, 1992.  This 
revision  was  submitted  with  the 
November  16,  1994,  submittal  and 
adequately  addresses  the  EPA's  concern. 
Therefore,  this  is  no  longer  an  interim 
approval  issue. 

8.  Title  I  Modifications  and  Case-by- 
case  Determinations.  In  the  Interim 
Approval  Notice,  the  EPA  discussed  the 
State's  definition  of  the  phrase  "title  I 
modification."  At  the  time  of  the 
Interim  Approval  Notice,  the  EPA 
believed  that  for  a  State's  program  to  be 
fully  approvable,  it  would  be  necessary 
for  the  State's  definition  of  "title  I 
modification"  to  be  interpreted  to 
include  literally  any  change  at  a  source 
that  would  trigger  permitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 
This  would  include  State 
preconstruction  review  programs 
approved  into  the  State  Implementation 
Plan  under  section  110(a)(2)(C)  of  the 
Act  and  regulations  addressing  source 
changes  that  trigger  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
established  pursuant  to  section  112  of 
the  Act  prior  to  the  1990  amendments. 
LAC  33.III.502  defines  "title  I 
modification"  as  a  change  at  a  site  that 
qualifies  as  a  modification  under  section 
1 1 1  of  the  Act  or  section  1 1 2(g)  of  the 
Act,  or  that  results  in  a  significant  net 
emissions  increase  under  part  C  or  part 
D  of  the  Act.  In  the  Interim  Approval 
Notice,  the  EPA  required  that  the  LDEQ 
revise  the  definition  of  "title  I 
modification"  in  order  to  receive  full 
approval. 

■Phe  LDEQ  commented  that  it  believed 
the  part  70  regulations  clearly  allowed 


"minor"  preconstruction  changes  to  be 
processed  as  minor  permit 
modifications  under  part  70.  The  LDEQ 
further  stated  its  belief  that  States  which 
allowed  minor  preconstruction  changes 
to  be  processed  as  minor  operating 
permit  modifications  should  be 
approved,  and  to  do  otherwise,  would 
cause  the  States  to  suffer  significant 
negative  impact. 

"The  American  Forest  and  Paper 
Association  (AF  &  PA)  stated  that  the 
EPA's  interpretation  set  out  in  the 
Interim  Approval  Notice  was  vdthout 
legal  basis,  and  that  such  an 
interpretation  failed  to  take  into  account 
the  numbers  of  additional  source 
modifications  which  would  be  required 
to  be  processed  under  the  significant 
modification  procedures  of  title  V  of  the 
Act.  The  AF  &  PA  stated  its  belief  that 
such  an  interpretation  would  further 
have  potentially  devastating 
consequences  on  the  AF  &  PA's 
members  doing  business  in  Louisiana. 

The  Louisiana  Chemical  Association 
disagreed  with  the  EPA's  position  that 
Louisiana's  definition  of  "title  I 
modification"  must  be  revised  for  full 
approval,  and  provided  legislative 
history  excerpts  in  support  of  its 
interpretation  of  the  term  "title  I 
modification." 

On  August  29,  1994.  the  EPA 
proposed  revisions  to  the  interim 
approval  criteria  in  40  CFR  70.4(d)  to 
allow  State  Operating  Permits  P»rograms 
with  a  narrower  definition  of  "title  I 
modification"  to  receive  interim 
approval  (See  59  FR  44572,  August  29, 
1994).  Following  is  a  discussion  of 
points  noted  in  that  publication. 

The  EPA  intended  to  finalize  its 
revisions  to  the  interim  approval  criteria 
under  40  CFR  70.4(d)  before  taking 
action  on  part  70  Operating  Permits 
Programs  submitted  by  the  States. 
However,  publication  of  the  proposed 
revision  was  delayed  until  August  29, 
1994,  and  several  requests  to  the  EPA  to 
extend  the  public  comment  period 
further  delayed  final  action  on  the 
revisions.  Given  the  importance  of  the 
issues  in  that  rulemaking  to  States, 
sources,  and  the  public,  but  mindful  of 
the  need  to  take  action  quickly,  the  EPA 
agreed  to  extend  the  comment  period 
until  October  28,  1994  (see  59  FR  52122, 
October  14, 1994).  Consequently,  final 
action  to  revise  the  interim  approval 
criteria  will  not  occur  before  the 
deadline  for  EPA  action  on  State 
programs  that  were  submitted  on  or 
before  November  15.  1993.  The  EPA 
believes  it  would  be  inappropriate  to 
delay  action  on  these  States'  Operating 
Permits  Programs  until  final  action  is 
taken  on  the  interim  approval  revisions. 
The  EPA  also  believes  it  would  be 


inappropriate  to  grant  interim  approval 
to  Louisiana's  Operating  Permits 
Program  on  this  issue  before  final  action 
is  taken  to  revise  the  current  interim 
approval  criteria  of  40  CFR  70.4(d)  in  a 
manner  which  would  provide  a  legal 
basis  for  such  an  interim  approval.  Prior 
to  the  EPA's  final  promulgation  of 
interim  approval  criteria,  Louisiana  may 
maintain  and  implement  the  narrower 
definition  of  "title  I  modification." 
Upon  the  EPA's  final  decision  of  what 
constitutes  a  "title  I  modification,"  if 
the  EPA's  definition  differs  fi-om 
Louisiana's  current  definition,  the  State 
will  be  required  to  revise  its  definition 
in  accordance  with  the  EPA's  final 
definition. 

The  EPA  is  allowing  this  approach  to 
"title  I  modification"  for  a  number  of 
reasons.  First,  the  EPA  has  not  yet 
conclusively  determined  that  a  narrower 
definition  of  "title  I  modification"  is 
incorrect  and  thus  a  basis  for 
disapproval  (or  even  interim  approval). 
The  EPA  has  received  numerous 
comments  on  this  issue  as  a  result  of  the 
August  29, 1994,  FR  notice,  and  the  EPA 
cannot  and  will  not  make  a  final 
decision  on  this  issue  until  it  has 
evaluated  all  of  the  comments.  Second, 
the  EPA  believes  that  the  Louisiana 
Operating  Permits  Program  should  not 
be  disapproved  because  the  EPA  itself 
has  not  yet  been  able  to  resolve  this 
issue  thitjugh  rulemaking.  Moreover, 
disapproving  Operating  Permits 
Programs  from  States  such  as  Louisiana 
that  submitted  their  Operating  Permits 
Program  to  the  EPA  on  or  before  the 
November  15,  1993,  statutory  deadline 
could  lead  to  the  unfair  result  that 
States  which  were  late  in  submitting 
Operating  Permits  Programs  could  take 
advantage  of  revised  interim  approval 
criteria  if  and  when  these  criteria 
become  final.  In  effect.  States  would  be 
severely  penaUzed  for  having  made 
timely  program  submissions  to  the  EPA. 
Finally,  disapproval  for  a  State's 
Operating  Permits  Program  for  a 
potential  problem  that  primarily  affects 
permit  revision  procedures  would  delay 
the  issuance  of  part  70  permits, 
hampering  State/Federal  efforts  to 
improve  environmental  protection 
through  the  operating  permits  system. 

For  the  reasons  mentioned  above,  the 
EPA  is  approving  the  Louisiana 
Operating  Permits  Program's  use  of  a 
narrower  definition  of  "title  I 
modification"  at  this  time.  However, 
should  the  EPA  in  the  interim  approval 
criteria  rulemaking  make  the  final 
determination  that  such  a  narrow 
definition  of  "title  1  modification"  is 
incorrect  and  that  a  revision  of  the 
interim  approval  criteria  is  warranted, 
the  EPA  will  propose  further  action  on 
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Louisiana's  Operating  Permits  Program 
so  that  the  State's  definition  of  "title  I 
modification"  could  become  grounds  for 
interim  approval.  A  State  Operating 
Permits  Program  like  the  one  in 
Louisiana,  which  receives  full  approval 
of  its  narrower  definition  pending 
completion  of  the  EPA's  rulemaking, 
must  ultimately  be  placed  on  an  equal 
footing  with  States  which  receive 
interim  approval  in  later  months  under 
revised  interim  approval  criteria  based 
on  the  same  issue.  Converting  the  full 
approval  on  this  issue  to  an  interim 
approval  after  the  EPA  completes  its 
rulemaking  will  avoid  this  inequity.  The 
EPA  anticipates  that  an  action  to 
convert  the  full  approval  on  the  "title  1 
modification"  issue  to  an  interim 
approval  would  be  effected  through  an 
additional  rulemaking,  so  as  to  ensure 
that  there  is  adequate  notice  of  the 
change  in  approval  status. 

Questions  nave  been  raised  on  a 
national  level  concerning  whether  the 
40  CFR  70.7(e)(2)(i)(A)(3)  provisions 
prohibiting  minor  modifications  for 
changes  in  "case-by-case" 
determinations  would  apply  in  the 
instance  of  a  preconstruction  permit  in 
which  the  permitting  authority,  through 
a  minor  modification  procedure, 
changes  a  source-specific  control 
technology  requirement  not  required    • 
under  part  C  or  D  or  section  111  or  112 
of  the  Act,  or  an  emission  limitation 
determination  established  on  a  source- 
specific  basis.  At  the  time  of  the  Interim 
Approval  Notice,  the  EPA  believed  the 
better  interpretation  of  40  CFR 
70.7(e)(2)(i)(A)(3)  required  that  any 
requirement  imposed  on  a  source- 
specific  basis,  such  as  one  in  which  the 
permitting  authority  has  discretion  in 
setting  the  requirement  for  the 
particular  source,  must  be  considered  to 
be  a  "case-by-case"  determination. 
Therefore,  the  EPA  believed  that  a 
change  involving  a  source-specific 
requirement  in  a  preconstruction  permit 
would  be  considered  a  "case-by-case 
determination  of  an  emission 
limitation"  under  40  CFR 
70.7(e)(2)(i)(A)(3),  ineligible  for 
processing  as  a  minor  permit 
modification. 

LAC  33.in.525.A.2.d  allows  the  use  of 
minor  modification  procedures  for  some 
changes  which  would  be  considered 
"case-by-case"  emission  limits  under 
the  EPA's  narrower  interpretation.  The 
EPA  is  taking  comment  on  whether  a 
less  narrow  interpretation  of  "case-by- 
case"  is  acceptable. 

Therefore,  the  EPA  will  not  at  this 
time  construe  40  CFR  70.7(e)(2)(i)(A)(3) 
to  prohibit  Louisiana  fi-om  allowing 
minor  preconstruction  changes  to  be 
processed  as  minor  permit 


modifications.  Should  the  EPA's  final 
interpretation  be  inconsistent  with 
Louisiana's  current  regulations,  the 
definition  of  "case-by-case"  will  also  be 
an  interim  approval  issue.  The  EPA 
anticipates  that  an  action  to  convert  the 
full  approval  on  the  "case-by-case" 
issue  to  an  interim  approval  would  be 
effected  through  an  additional 
rulemaking,  so  as  to  ensure  that  there  is 
adequate  notice  of  the  change  in 
approval  status. 

9.  Insignificant  Activities.  As  the 
Interim  Approval  Notice  indicated, 
provisions  to  determine  insignificant 
activities  were  not  included  with  the 
State's  original  submittal.  The  State's 
later,  November  16,  1994,  submittal 
contained  a  list  of  insignificant 
activities  and  criteria  for  determining 
which  activities  were  sufficiently 
insignificant  to  be  exempt  from  the 
requirement  to  obtain  a  permit,  or  from 
inclusion  in  a  permit  (for  a  part  70 
source  engaged  in  other  activities  which 
must  appear  in  permits),  unless  the 
LDEQ  determines  on  a  site-specific  basis 
that  such  exemption  is  not  appropriate. 
These  insignificant  activities  were 
divided  into  four  categories.  The  first 
category  consisted  of  activities  based  on 
size  or  production  rate  that  were 
required  to  be  included  in  the 
application  but  not  the  permit.  This  is 
consistent  with  40  CFR  70.5(c)  which 
provides  that,  if  approved  by  the  EPA, 
a  list  of  insignificant  activities  based  on 
size  or  production  rate  may  be 
exempted  from  inclusion  in  a  part  70 
permit,  although  they  must  still  be 
included  in  the  application.  LAC 
33. III. 501. B. 5  provides  that  any  activity 
to  which  a  State  or  Federal  applicable 
requirement  applies  is  not  insignificant 
even  if  the  activity  meets  the  criteria  of 
the  "Insignificant  Activities  List." 
Therefore  such  an  activity  must  be 
included  in  the  permit.  The  LDEQ  has 
clarified  in  a  letter  that  insignificant 
activities  may  not  be  exempted  from 
major  source  applicability 
determinations.  This  is  consistent  with 
40  CFR  70.3(c)  and  70.5(c)  which 
requires  that  the  permitting  authority 
include  in  the  permit  all  applicable 
requirements  for  all  relevant  emissions 
units. 

As  allowed  by  40  CFR  70.5(c),  LAC 
33.111.501.8.5  contains  a  second  category 
based  on  activities  that  do  not  need  to 
be  included  in  a  permit  application. 
This  list  includes  activities  such  as 
maintenance  of  grounds,  general  repairs, 
lawn  care,  steam  cleaning,  certain 
painting  activities,  use  of  adhesives. 
office  activities,  vehicle  emissions,  etc. 
The  third  category  of  insignificant 
activities  is  based  on  type  of  pollutant. 
LAC  33.III.501.B.5  allows  water  vapor. 


oxygen,  carbon  dioxide,  nitrogen,  and 
hydrogen  to  be  exempt  from  the  permit 
application. 

"The  last  category  of  insignificant 
activities  is  based  on  emissions  levels. 
In  order  to  use  this  category,  the  source 
must  receive  prior  approval  from  the 
LDEQ,  and  all  of  the  criteria  must  be 
met.  These  criteria  include:  (a)  The 
emissions  unit  emits  and  has  the 
potential  to  emit  no  more  than  five  tons 
per  year  of  any  regulated  air  pollutant; 
(b)  the  emissions  unit  emits  and  has  the 
potential  to  emit  less  than  the  minimum 
emission  rate  listed  in  Table  51.1,  LAC 
33. III. Chapter  51,  for  each  Louisiana 
toxic  air  pollutant;  (c)  the  emissions 
unit  emits  and  has  the  potential  to  emit 
less  than  the  de  minimis  rate 
established  pursuant  to  section  112(g)  of 
the  Federal  Act  for  each  hazardous  air 
pollutant:  and  (d)  no  enforceable  permit 
conditions  are  necessary  to  ensure 
compliance  with  any  applicable 
requirement. 

The  EPA  believes  that  these 
insignificant  criteria  are  sufficient  to 
ensure  that  every  application  contains 
the  information  needed  to  determine  the 
applicability  of,  and  to  impose,  any 
applicable  requirement,  or  to  evaluate 
the  fee  amount  as  required  by  40  CFR 
70.5(c).  The  list  and  its  criteria  meet  the 
requirements  of  40  CFR  part  70  and 
therefore  are  approvable.  The  EPA  will 
accept  comments  on  the  insignificant 
activities  discussed  herein,  as  well  as 
other  provisions  of  the  State's  revised 
submittal. 

B.  Discussion  of  Other  Comments 

1.  Section  112(g)  Comments. 
Louisiana  Mid-Continent  Oil  and  Gas 
Association  (LAMOGA)  was  concerned 
that  the  Louisiana  Operating  Permits 
Program  was  being  approved  prior  to 
the  finalization  of  Federal  requirements 
regarding  section  112(g)  of  the  Act  on 
modification  of  sources  of  hazardous  air 
pollutants.  The  AF  &  PA  commented 
that  it  beUeves  the  EPA's  delegation  to 
Louisiana  of  section  112(g)  authority  is 
unlawful  and  confusing  to  the  regulated 
community,  because  the  EPA  has  not 
issued  any  regulation  to  implement  this 
statutory  language  and  does  not  expect 
to  finally  adopt  such  a  regulation  for 
many  months.  The  AF  &  PA  opposes  the 
approval  of  the  Louisiana 
preconstruction  permit  rules  for  the 
implementation  of  section  112(g), 
because  it  believes  that  these  rules  were 
never  intended  to  define  or  otherwise 
address  issues  such  as  "de  minimis" 
and  offsets.  The  AF  &  PA  is  concerned 
that  sources  would  have  no  way  to 
determine  whether  and  when  they  are 
subject  to  the  program  until  a  final 


Federal  section  1 1 2(g)  rule  is 
promulgated. 

In  the  Interim  Approval  Notice,  the 
EPA  also  proposed  to  approve 
Louisiana's  preconstruction  program  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
before  a  Federal  rule  had  been 
promulgated  implementing  section 
112(g).  This  proposal  was  based  in  part 
on  an  interpretation  of  the  Act  that 
would  require  sources  to  comply  with 
section  112(g)  beginning  on  the  date  of 
approval  of  the  Operating  Permits 
Program,  regardless  whether  the  EPA 
had  completed  its  section  1 1 2(g) 
rulemaking.  The  EPA  has  since  revised 
this  interpretation  of  the  Act  in  the 
Federal  Register  (see  60  FR  8333. 
February  14.  1995)  (hereafter 
Interpretive  Notice).  The  Interpretive 
Notice  postpones  the  effective  date  of 
section  112(g)  imtil  after  the  EPA  has 
promulgated  a  final  rule  addressing  that 
provision.  The  rationale  for  the  revised 
interpretation  was  explained  in  detail  in 
the  Interpretive  Notice.  The  EPA's  new 
position  of  not  requiring  the 
implementation  of  section  112(g}  until 
the  Federal  112(g)  rule  is  promulgated 
renders  moot  the  AF  &  PA  comment 
regarding  section  112(g). 

The  Interpretive  Notice  explains  that 
the  EPA  is  still  considering  whether  the 
effective  date  of  section  112(g)  should 
be  delayed  beyond  the  date  of 
promulgation  of  the  Federal  rule  to 
allow  States  time  to  adopt  rules 
implementing  the  Federal  rule.  If  a 
decision  is  made  to  allow  such 
additional  delay  in  the  implementation 
of  section  112(g),  the  EPA  will 
announce  that  decision  in  the  final 
section  112(g)  rulemaking. 

2.  Natural  Resources  Etefense  Council 
(NRDC)  Comments.  The  NRDC  objected 
to  the  approval  of  the  Louisiana 
Operating  Permits  Program  for  the  same 
reasons  the  NRDC  objected  to  the  EPA's 
part  70  regulation  upon  which  the 
approval  was  based.  The  NRDC's  earlier 
comments  on  the  national  proposed  part 
70  rulemaking  were  attached  to  its 
comments  on  the  proposed  approval  of 
the  Louisiana  Operating  Permits 
Program.  The  EPA  believes  the 
appropriate  forum  for  pursuing 
objections  to  the  legal  validity  of  the 
part  70  rule  is  through  a  petition  for 
review  of  the  rule  in  the  D.C.  Circuit 
Court  of  Appeals;  therefore,  those  part 
70  comments  will  not  be  addressed  in 
this  notice.  Unless  and  until  the  part  70 
rule  is  revised,  the  EPA  must  evaluate 
proposed  part  70  programs  according  to 
the  rule  currently  in  effect. 

3.  Enhanced  Monitoring.  The 
LAMOGA  expressed  concern  that  the 
Louisiana  Operating  Permits  Program 


was  being  approved  prior  to  the 
finaUzaUon  of  Federal  enhanced     ' 
monitoring  requirements.  The  LDEQ 
will  implement  the  enhanced 
monitoring  requirements  of  the  Act  and 
provide  appropriate  permit  conditions 
after  the  Federal  enhanced  monitoring 
rules  are  finalized.  The  EPA  will  not 
delay  approval  of  Louisiana's  Operating 
Permits  Program  based  on  the  fact  that 
the  Federal  enhanced  monitoring  rule  is 
not  yet  finalized. 

4.  General  Comments.  The  EPA 
received  comments  from  Citizens  for  a 
Clean  Environment  and  some  comments 
from  LAMOGA  favorable  to  the 
Louisiana  Operating  Permits  Program 
and  requesting  full  approval  for  the 
program. 

C.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  tlte  Act 

By  submitting  the  State's  Operating 
Permits  Program  for  approval.  Louisiana 
commits  to  appropriately  implementing 
and  enforcing  the  existing  and  future 
requirements  of  sections  111.  112.  and 
129  of  the  Act.  and  all  maximum 
achievable  control  technology  (MACT) 
standards  promulgated  in  the  future,  in 
a  timely  manner. 

Requirements  for  title  V  approval, 
specified  in  40  CFR  70.4(b).  encompass 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
Federal  section  112  standards  as  they 
apply  to  part  70  sources.  The  State  of 
Louisiana  acknowledges  that  its  request 
for  approval  of  a  part  70  program  is  also 
a  request  for  approval  of  a  program  for 
delegation  of  unchanged  section  112 
standards  under  the  authority  of  section 
112(1)  as  they  apply  to  part  70  sources. 

Section  112(1)(5)  requires  that  the 
State's  program  contain  adequate 
authorities,  adequate  resources  for 
implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  40  CFR  part  70. 
Therefore,  as  part  of  this  proposal  for 
full  approval,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  CFR  63.91  of  the  State's  program 
for  receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
Federal  stemdards  as  promulgated.  At 
this  time,  the  State  plans  to  use  the 
mechanism  of  incorporation  by 
reference  to  adopt  unchanged  Federal 
section  112  requirements  into  its 
regulations.  After  this  approval  is  made 
final,  in  cases  where  the  State  utilizes 
the  mechanism  of  incorporation  by 
reference,  no  additional  Federal  public 
comment  period  will  occur  prior  to  the 
transfer  of  authority  for  unchanged 
section  112  standards  to  the  State.  This 
approval  for  delegation  of  unchanged 
Federal  section  112  standards  applies  to 


existing  and  future  standards  as  they 
apply  to  sources  covered  by  the  part  70 
program.  The  State  retains  the  option  at 
any  time  to  promulgate  the  full  text  of 
the  Federal  standard  unchanged  or  to 
request  delegation  of  section  112 
standards  in  the  form  of  State 
regulations  which  the  State 
demonstrates  are  equivalent  to  the 
corresponding  section  112  provisions 
promulgated  by  the  EPA  instead  of 
using  the  mechanism  of  incorporation 
by  reference.  If  the  State  chooses  either 
of  these  options,  an  approval  under  40 
CFR  part  63  subpart  E  will  be  required. 

D.  Summary 

The  State  of  Louisiana  submitted  to 
the  EPA.  under  cover  letters  from  the 
Governor  dated  November  4,  1993.  and 
November  10.  1994.  the  State's 
Operating  Permits  Program  and  the 
State's  revised  Operating  Permits 
Program,  respectively.  The  original  and 
revised  submittals  have  been  reviewed 
for  adequacy  under  the  requirements  of 
title  V  of  the  Act  and  the  40  CFR  part 
70  regulations  which  together  outline 
criteria  for  approval  and  disapproval. 
The  results  of  this  review  are  included 
in  the  technical  support  document.  The 
EPA  believes  that  the  LDEQ.  in  its 
revised  submittal,  has  adequately 
addressed  all  issues  discussed  in  the 
Interim  Approval  Notice  which 
proposed  interim  approval.  The  EPA 
believes  the  insignificant  activities  fist 
and  criteria  are  fully  approvable. 
Therefore,  at  this  time  the  EPA  is 
proposing  to  grant  full  approval  to  the 
Louisiana  Operating  Permits  Program. 
The  EPA  is  soliciting  comments  on  all 
aspects  of  this  proposed  full-approval. 

E.  Options  for  Approval/Disapproval 

The  EPA  proposes  to  withdraw  the 
proposed  interim  approval  announced 
in  the  Interim  Approval  Notice  and  to 
fully  approve  the  Operating  Permits 
Program  submitted  to  the  EPA  from  the 
State  of  Louisiana  on  November  15. 

1993.  and  revised  on  November  16, 

1994.  Louisiana  has  demonstrated  that 
the  program  meets  the  minimum 
elements  of  a  State  Operating  Permits 
Program  as  specified  in  40  CFR  part  70. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
Louisiana's  revised  submittal  as 
discussed  in  this  proposed  full 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  full  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
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information  submitted  to.  or  otherwise 
considered  by,  the  EPA  in  the 
development  of  this  proposed  interim 
approval.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  May  8,  1995. 

B.  Executive  Order  12866 

The  OfBce  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  1 2866  review.' 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
Operating  Permits  Programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Operating  permits. 
Administrative  practice  and  procedure. 
Reporting  and  recordkeeping 
requirements. 

V.  Miscellaneous 

A.  Proposed  Full  Approval 

Proposed  full  approval  of  the  part  70 
Operating  Permits  Program  for  the  State 
of  Louisiana. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  30.  1995. 
Jane  N.  Saginaw, 
^      Regional  Administrator  I6A). 

|FR  Doc.  95-8608  Filed  4-6-95;  8:45  ami 
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40  CFR  Part  81 
[NM-25-1-6908;  FRL-6185-6] 

Designation  of  Area  for  Air  Quality 
Planning  Purposes;  New  Mexico: 
Designation  of  Sunland  Park  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Pursuant  to  the  Clean  Air  Act 
(CAA),  as  amended  in  1990,  the  EPA  is 
authorized  to  promulgate  new 
designations  of  areas  (or  portions 
thereof)  as  nonattainment  for  the  ozone 
National  Ambient  Air  Quality  Standards 


(NAAQS).  In  this  action,  the  EPA  is 
proposing  to  revise  the  ozone 
designation  for  a  portion  of  Dona  Ana 
County,  New  Mexico  (i.e.  the  Sunland 
Park  area).  Previously,  consistent  with 
the  CAA,  the  EPA  noticed  the  Governor 
of  New  Mexico  that  the  Sunland  Park 
area  should  be  redesignated  from 
unclassifiable/attainment  to 
nonattainment  for  ozone.  The 
redesignation  is  based  upon  violations 
of  the  ozone  NAAQS  which  were 
monitored  from  1992-1994. 
DATES:  All  written  comments  must  be 
received  by  May  8,  1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  addresses  listed 
below.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  at  least  twenty- 
four  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 
New  Mexico  Environment  Department, 
Air  Monitoring  &  Control  Strategy 
Bureau,  1190  St.  Francis  Drive,  room 
So.  2100,  Santa  Fe,  New  Mexico 
87503. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather.  Planning  Section  (6T-AP). 
Air  Programs  Branch  (6T-A).  USEPA 
Region  6.  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733,  telephone (214) 
665-7258. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  operation  of  law  upon  enactment 
of  the  1990  amendments  to  the  CAA 
(Public  Law  101-549,  104  Statute  2399), 
all  areas  of  the  country  were  designated 
either  nonattainment  or  unclassiiiable/ 
attainment  for  the  ozone  NAAQS  (see 
section  107(d)(4)(A)  of  the  CAA;  56  FR 
56694-56858  (November  6,  1991),  57  FR 
56762-56778  (November  30,  1992),  and 
59  FR  18967-18971  (April  21, 1994)]. 
The  amended  CAA  also  authorizes  the 
EPA  to  revise  the  designation  of  current 
ozone  areas  from  unclassiHable/ 
attainment  to  nonattainment  on  the 
basis  of  air  quality  data,  planning  and 
control  considerations,  or  any  other  air 
quality-related  considerations  the  EPA 
deems  appropriate  [see  section  107(d)(3) 
oftheCAA). 

Following  the  process  outlined  in 
section  107(d)(3),  on  December  16, 
1994,  the  Regional  Administrator  of  the 
EPA  Region  6  notified  the  Governor  of 


New  Mexico  that  the  EPA  believed  the 
Sunland  Park  area  should  be 
redesignated  as  nonattainment  for 
ozone.  Under  section  107(d)(3)(B)  of  the 
CAA,  the  Governor  of  New  Mexico  was 
required  to  submit  to  the  EPA  the 
designation  considered  appropriate  for 
the  Sunland  Park  area  within  120  days 
after  the  EPA's  notification.  The  EPA 
received  the  State's  response  for  the 
Sunland  Park  area  on  February  6, 1995 
(letter  dated  January  30,  1995).  Now,  the 
EPA  must  promulgate  the  redesignation 
that  it  deems  necessary  and  appropriate, 
consistent  with  section  107(d)(3)(C)  of 
the  CAA. 

Based  upon  the  EPA's  review  of  the 
State's  January  30,  1995,  letter  for  the 
Sunland  Park  area,  the  EPA  is  proposing 
a  redesignation  to  nonattainment  which 
is  consistent  with  the  request  submitted 
by  the  Governor  of  New  Mexico.  The 
EPA  is  requesting  comments  on  this 
action  and  will  consider  any  relevant 
comments  before  taking  final  action. 

Section  107(d)(1)(A)  of  the  CAA  sets 
out  definitions  of  nonattainment, 
attainment,  and  unclassifiable.  The  EPA 
has  proposed  that  the  Sunland  Park  area 
in  Dona  Ana  County,  New  Mexico, 
addressed  in  this  action,  be  redesignated 
nonattainment  for  the  ozone  NAAQS.  A 
nonattainment  area  is  defined  as  any 
area  that  does  not  meet  (or  that 
significantly  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet)  the  national  primary  or  secondary 
ambient  air  quality  standard  for  ozone 
[see  section  107(d)(l)(A)(i)  of  the  CAA].' 
Thus,  in  determining  the  appropriate 
boundaries  for  the  nonattainment  area 
proposed  in  this  action,  the  EPA  has 
considered  not  only  the  area  where  the 
violations  of  the  ozone  NAAQS  are 
occurring,  but  nearby  areas  which 
significantly  contribute  to  such 
violations. 

Proposed  Action 

As  noted  above,  pursuant  to  section 
107(d)(3)  of  the  CAA,  the  EPA  is 
authorized  to  initiate  the  redesignation 
of  areas  as  nonattainment  for  ozone. 
Based  on  the  ozone  air  quality 
monitoring  data  for  the  Sunland  Park 
monitoring  station,  the  EPA  notified  the 
Governor  of  New  Mexico  on  December 
16,  1994.  that  the  Sunland  Park  area 
should  be  redesignated  from 
unclassifiable/attainment  to 
nonattainment  for  the  ozone  NAAQS. 
Ozone  monitoring  began  in  Sunland 
Park  on  June  15,  1992.  Seven  measured 


exceedances  of  the  ozone  NAAQS  have 
been  recorded  at  the  monitoring  site, 
ranging  from  a  low  of  .126  parts  per 
million  (ppm)  to  a  high  of  .140  ppm. 
The  seven  exceedances  represent  a 
violation  of  the  ozone  NAAQS  [see  40 
Code  of  Federal  RegulaUons  (CFR)  50.9). 
Since  less  than  three  years  of  data  have 
been  collected  at  the  Simland  Park 
monitoring  site,  the  EPA  design  value 
(used  to  determine  ozone  attainment 
status)  for  the  site  is  the  third  highest 
ozone  value  recorded — .136  ppm. 
Therefore,  the  Sunland  Park  ozone 
nonattainment  area  would  be  classified 
as  a  marginal  ozone  nonattainment  area 


according  to  the  classification  scheme 
set  forth  in  section  181  of  the  CAA.  Due 
to  the  marginal  classification,  the 
attainment  date  for  the  Sunland  Park 
ozone  nonattainment  area  would  be 
three  years  from  the  effective  date  of  the 
Federal  Register  final  action 
establishing  the  nonattainment 
designation  and  classification. 

In  response  to  the  EPA's  December  16, 
1994,  letter,  on  January  30, 1995,  the 
Governor  of  New  Mexico  concurred 
with  the  EPA  that  a  small  area  of 
southern  Dona  Ana  County,  including 
Sunland  Park,  be  redesignated  as 
nonattainment  for  the  ozone  NAAQS. 

New  Mexico— Ozone 


However,  the  Governor  did  not  concur 
with  the  proposed  nonattainment 
boundaries  in  one  respect,  proposing  an 
alternate  western  boundary  for  the 
nonattainment  area.  Based  on  the 
information  provided  by  the  Governor, 
including  monitoring  data,  the  EPA 
believes  that  the  nonattainment 
boundaries  submitted  by  the  Governor 
are  appropriate.  The  table  below 
indicates  how  the  EPA  is  proposing  to 
revise  the  ozone  designation  for  a 
portion  of  Dona  Ana  County,  New 
Mexico  in  40  CFR  81.332  from 
unclassifiable/attainment  to 
nonattainment. 


Designated  area 

Designation 

Classification 

Date 

Type 

Date 

Type 

Dona  Ana  County  (part)— Ttie  area  bounded  by  the  New  Mexico-Texas 
State  line  on  the  east,  the  New  Mexico-Mexico  International  line  on 
the  south,  the  Range  3E-Range  2E  line  on  the  west,  and  the  N3200 
latitude  line  on  the  north. 

Proposing 

Nonattainment 

Proposing 

Marginal. 

'  The  EPA  has  construed  the  deHnition  of 
nonattainment  area  to  require  some  material  or 
significant  contribution  to  a  violation  in  a  nearby 
area.  The  Agency  believes  it  is  reasonable  to 
conclude  that  something  greater  than  a  molecular 
impact  is  required. 


The  technical  information  supporting 
the  redesignation  request  and  the 
boundary  selections  are  available  for 
public  review  at  the  address  indicated 
above. 

Significance  of  Proposed  Action  for  the 
Sunland  Park  Area,  New  Mexico 

If  the  Sunland  Park  area  of  southern 
Dona  Ana  County,  New  Mexico,  is 
redesignated  nonattainment,  such  area 
will  be  classified  as  a  marginal  ozone 
nonattainment  area  at  the  time  of  the 
designation  (see  section  181(b)(1)  of  the 
CAA).  Within  24  months  after  the 
effective  date  of  the  final  action  on  this 
proposal  of  the  nonattainment 
redesignation.  New  Mexico  must  submit 
an  implementation  plan  meeting  the 
requirements  of  part  D,  title  I  of  the 
CAA  (see  section  182(a)  of  the  CAA). 

The  CAA  provides  that  the  plan  for 
the  area  must  contain,  among  other 
things,  the  following  items; 

1.  A  comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources,  as  described  in  section 
172(c)(3)  of  the  CAA,  in  accordance 
with  guidance  provided  by  the  EPA. 
The  pollutants  inventoried  must  include 
volatile  organic  compoimds  (VOC), 
nitrogen  oxides  (NO,)  and  carbon 
monoxide.  No  later  than  the  end  of  each 
three  year  period  after  submission  of  the 
initial  inventory,  until  the  area  is 
redesignated  to  attainment,  the  State 
must  submit  a  revised  inventory 
meeting  all  EPA  requirements  (see 
section  182(a)(1)  of  the  CAA). 

2.  Requirements  that  the  owner  or 
operator  of  each  stationary  source  of 


NO,  or  VOC  provide  the  State  with  a 
statement,  in  such  form  as  the  EPA  may 
prescribe,  for  classes  or  categories  of 
sources,  shoving  the  actual  emissions  of 
NO,  and  VOC  from  that  source.  The  first 
such  statement  must  be  submitted  to  the 
State  within  three  years  after  the  date  of 
publication  of  the  action  establishing 
the  nonattainment  designation. 
Subsequent  statements  shall  be 
submitted  at  least  every  year  thereafter. 
The  statement  shall  contain  a 
certification  that  the  information 
contained  in  the  statement  is  accurate  to 
the  best  knowledge  of  the  individual 
certifying  the  statement.  The  State  may 
waive  the  emission  statement 
requirement  for  any  class  or  category  of 
stationary  sources  which  emits  less  than 
25  tons  per  year  of  VOC  or  NO,,  if  the 
State,  in  its  initial  and  periodic 
emission  inventories,  provides  an 
inventory  of  emissions  from  such  class 
or  category  of  sources,  based  on  the  use 
of  the  emission  factors  estabUshed  by 
the  EPA,  or  other  methods  acceptable  to 
the  EPA  (see  section  182(a)(3)(B)  of  the 
CAA). 

3.  A  revised  nonattainment  new 
source  review  permitting  program 
meeting  the  requirements  of  sections 
172(c)(5)  and  173  of  the  CAA,  including 
the  requirement  that  the  ratio  of  total 
emission  reductions  of  VOC  to  total 
increased  emissions  of  such  air 
pollutant  shall  be  at  least  1.1  to  1  (see 
section  182(a)(4)  of  the  CAA). 

4.  Revised  conformity  rules 
(Regulations  20  NMAC  2.98  and  20 


NMAC  2.99)  if  necessary  (see  sections 
176  and  182  of  the  CAA). 

Request  for  Public  Comments 

The  EPA  is,  by  this  action,  proposing 
that  the  ozone  designation  for  a  portion 
of  Dona  Ana  County.  New  Mexico,  be 
revised.  The  EPA  is  requesting  public 
comments  on  all  aspects  of  this  proposal 
including  the  appropriateness  of  the 
proposed  designation  and  the  scope  of 
the  proposed  boundaries.  Public 
comments  must  be  submitted  to  the  EPA 
at  the  address  identified  in  ADDRESSES 
by  May  8,  1995. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Redesignation  of  an  area  to 
nonattainment  imder  section  107(d)(3) 
of  the  CAA  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  planning  status  of  a  geographical 
area  and  does  not,  in  itself,  impose  any 
regulatory  requirements  on  sources.  To 
the  extent  that  the  area  must  adopt  new 
regulations,  based  on  its  nonattainment 
status,  the  EPA  will  review,  as 
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appropriate,  the  effect  of  those  actions 
on  small  entities  at  the  time  the  State 
submits  those  regulations.  I  certify  that 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subfects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7407.  7501-7515, 
7601. 

Dated:  March  30.  1995. 
Jane  N.  Saginaw, 

Regional  Administrator. 

|FR  Doc.  95-8603  Filed  4-6-95;  8:45  am] 

BN.UNO  COOC  a««0-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
RIN  3067-AC34 

Standard  Hazard  Determination  Form 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  FEMA  is  developing  a 
standard  form  for  determining  whether 
a  structure  is  located  within  an 
identified  Special  Flood  Hazard  Area 
(SFHA)  and  whether  flood  insurance 
may  be  required  and  is  available.  Use  of 
this  form  will  ensure  that  required  flood 
insurance  coverage  is  purchased  for 
buildings  located  in  an  SFHA,  and  will 
assist  federal  entities  for  lending 
regulation  in  assuring  compliance  with 
these  purchase  requirements. 
DATES:  We  invite  your  comments  on  this 
proposed  form,  which  should  be 
submitted  on  or  before  May  8, 1995. 
ADDRESSES:  Send  written  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington,  EXD  20472. 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  F.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington,  DC  20472,  (202)  646-2756, 
or  by  facsimile  at  (202)  646-4596  (not 
toll-free  calls). 

SUPPLEMENTARY  INFORMATKM:  Section 
102(b)  of  the  Flood  Disaster  Protection 
Act  of  1973,  as  amended  by  the  National 
Flood  Insurance  Reform  Act  of  1994 


(NFIRA)  (42  U.S.C.  4012a(b)),  requires 
that  federally  regulated  lending 
institutions  and  federal  agency  lenders 
review  the  National  Flood  Insurance 
Program  map  for  the  community  in 
which  they  are  contemplating  making, 
increasing,  extending,  or  renewing  any 
loan  secured  by  improved  real  estate  to 
determine  whether  the  property  is 
located  in  an  identified  Special  Flood 
Hazard  Area,  and  if  so,  require  the 
purchase  of  flood  insurance  for  the 
building  or  mobile  home.  Section  528  of 
the  NHRA  (42  U.S.C.  1365(a))  directs 
that  FEMA  "shall  develop  a  standard 
form  for  determining,  in  the  case  of  a 
loan  secured  by  improved  real  estate  or 
a  mobile  home,  whether  the  building  or 
mobile  home  is  located  in  an  area 
identified  by  the  Director  (of  FEMA]  as 
an  area  having  special  flood  hazards  and 
in  which  flood  insurance  under  this  title 
is  available."  The  purpose  of  the  form 
is  to  determine  whether  a  structure  is 
located  within  an  identified  Special 
Flood  Hazard  Area  (SFHA)  and  whether 
flood  insurance  may  be  required  and  is 
available.  Use  of  this  form  will  ensure 
that  required  flood  insurance  coverage 
is  purchased  for  buildings  located  in  an 
SFHA,  and  will  assist  federal  entities  for 
lending  regulation  in  assuring 
compliance  with  these  purchase 
requirements. 

Section  528(c)  of  the  NFIRA  (42 
U.S.C.  1365(c))  requires  that  federal 
entities  for  lending  regulation  shall  by 
regulation  require  the  use  of  this  form 
by  regulated  lending  institutions.  Each 
federal  agency  lender  shall  also,  by 
regulation,  provide  for  the  use  of  the 
form  with  respect  to  any  loan  made  by 
such  federal  agency  lender.  The  Federal 
National  Mortgage  Association,  the 
Federal  Home  Loan  Mortgage 
Corporation  and  the  Government 
National  Mortgage  Association  shall 
require  the  use  of  the  form  with  respect 
to  any  loan  purchased  by  such  entities. 
Rules  specifying  the  use  of  this  form 
will  be  published  separately  by  these 
federal  agencies.  However,  as  required 
by  the  NFIRA,  FEMA  is  presenting  the 
form  itself  in  this  proposed  rule  to 
provide  an  opportunity  for  review  and 
comment. 

The  NFIRA  also  directs  FEMA  to 
consult  with  representatives  of  the 
mortgage  and  lending  industry,  the 
federal  entities  for  lending  regulation, 
the  federal  agency  lenders  and  any  other 
appropriate  individuals  in  developing 
this  form.  Before  publishing  this 
proposed  rule,  FEMA  held  an  informal 
30-day  review  period.  We  provided  a 
copy  of  a  two-page  draft  standard 
hazard  determination  form  to  over  400 
individuals,  agencies  and  groups 
representing  the  following  interests: 


Federal  entities  for  lending  regulation, 
federal  agency  lenders,  government- 
sponsored  enterprises  for  housing, 
lenders,  insurance  agents,  flood  zone 
determination  companies,  attorneys, 
trade  associations,  professional 
surveyors  and  engineers,  and  floodplain 
managers.  We  received  a  total  of  74 
comments  by  February  16.  1995.  The 
breakdown  of  respondents  is  as  follows: 
Seven  federal  entities  for  lending 
regulation,  federal  agency  lenders,  and 
government-sponsored  entities  for 
housing;  10  lenders;  14  insurance 
agents;  12  flood  zone  determination 
companies;  nine  associations 
representing  bankers,  credit  unions, 
floodplain  managers,  and  surveyors;  one 
engineering  firm;  one  software 
corporation;  five  state/local  floodplain 
managers;  and  15  other  individuals. 

There  were  several  recurring  themes 
in  the  comments,  which  have  been 
addressed  in  the  current  version  of  the 
form.  The  focus  of  the  form  has  been 
significantly  narrowed.  Much 
extraneous  information  has  been  deleted 
and  the  form  has  been  shortened  to  one 
page.  We  prepared  a  one-page  set  of 
instructions  to  accompany  the  form.  The 
instructions  refer  to  the  source  for 
obtaining  information  needed  to 
complete  the  form.  All  references  to 
"property"  have  been  replaced  with 
"building/mobile  home."  An  entry  for 
the  amount  of  Hood  insurance  required 
by  the  lender  has  been  included.  The 
amount  of  space  available  for  the 
property  address  has  been  enlarged.  The 
sections  of  the  form  have  been 
streamlined,  and  the  lender  information 
is  clearly  separated  from  the 
determination  section.  Some  sections  of 
the  form  may  be  left  blank,  depending 
on  the  determination.  Additional  space 
was  provided  for  comments  and  for  the 
preparer's  information. 

We  received  many  comments 
regarding  the  availability  of  the  form  in 
an  electronic  format.  The  NFIRA  states 
that  the  form  may  be  used  in  a  printed, 
computerized,  or  electronic  manner. 
Once  finalized,  the  form  will  be  made 
available  by  FEMA  in  an  electronic 
format.  We  anticipate  that  a  standard 
format  common  to  all  potential  users 
will  be  employed  for  this  electronic 
version. 

Some  of  the  questions  we  received 
during  the  informal  review  period 
related  to  use  of  the  form,  for  example: 
will  the  form  content  be  mandatory  or 
will  the  use  of  the  form  be  mandatory? 
Section  528(c)  of  the  NFIRA  (42  U.S.C. 
1365(c))  mandates  that 

"Federal  entities  for  lending 
regulation  shall  by  regulation  require 
the  use  of  the  form  under  this  section  by 
regulated  lending  institutions.  Each 


Federal  agency  lender  shall  by 
regulation  provide  for  the  use  of  the 
form  with  respect  to  any  loan  made  by 
such  Federal  agency  lender.  The  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation  and  the  Government 
National  Mortgage  Association  shall 
require  the  use  of  the  form  with  respect 
to  any  loan  purchased  by  such  entities." 
The  federal  entities  for  lending 
regulation,  federal  agency  lenders,  and 
government-sponsored  entities  for 
housing  will  establish  the  regulations 
and  guideUnes  regarding  the  use  of  the 
form  later. 

We  also  received  comments  regarding 
review  of  determinations  by  FEMA, 
outlined  in  Section  524  of  the  NFIRA. 
We  anticipate  publishing  a  proposed 
rule  for  these  procedures  soon. 

National  Environmental  Policy  Act 

This  proposed  rule  would  be 
categorically  excluded  from  the 
requirements  of  44  CFR  Part  10,  i 

Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
in  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  would  not  be  expected  (1)  to 
have  significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  small  entities.  Moreover, 
establishing  the  Standard  Hazard 


Determination  Form  is  required  by  the 
National  Flood  Insurance  Reform  Act  of 
1994,  42  U.S.C.  4012a.  A  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Regulatory  Planning  and  Review 

This  proposed  rule  would  not  be  a 
significant  regulatory  action  under 
Executive  Order  12866  of  September  30, 
1994,  Regulatory  Plarming  and  Review, 
58  FR  51735.  To  the  extent  possible  this 
proposed  rule  adheres  to  the  principles 
of  regulation  as  set  forth  in  Executive 
Order  12866.  This  proposed  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  Executive  Order  12866. 

Executive  Order  12612,  Federalism 

This  proposed  rule  would  involve  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612,  FederaUsm,  dated  October  26, 
1987.  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule 
would  meet  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Order 
12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  44  CFR  part  65  is 
proposed  to  be  amended  as  follows: 

PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

1.  The  authority  citation  for  Part  65  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 


41943,  3  CFR.  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  Section  65.16  is  added  to  read  as 
follows: 

§65.16    Standard  Hazard  Determination 
(Flood  Hazards)  Form  and  Instructions. 

Section  528  of  the  National  Flood 
Insurance  Reform  Act  of  1994  (42  U.S.C. 
1365(a))  directs  that  FEMA  'shall 
develop  a  standard  form  for 
determining,  in  the  case  of  a  loan 
secured  by  improved  real  estate  or  a 
mobile  home,  whether  the  building  or 
mobile  home  is  located  in  an  area 
identified  by  the  Director  as  an  area 
having  special  flood  hazards  and  in 
which  flood  insurance  under  this  title  is 
available."  The  purpose  of  the  form  is 
to  determine  whether  a  structure  is 
located  within  an  identified  Special 
Flood  Hazard  Area  (SFHA)  and  whether 
flood  insurance  may  be  required  and  is 
available.  Use  of  this  form  will  ensure 
that  required  flood  insurance  coverage 
is  purchased  for  buildings  located  in  an 
SraA,  and  will  assist  federal  entities  for 
lending  regulation  in  assuring 
comphance  with  these  purchase 
requirements.  The  Standard  Hazard 
Determination  (Flood  Hazards)  form  and 
accompanying  instructions  are  found 
below  in  Appendix  A  to  Part  65. 

3.  Appendix  A  to  Part  65  is  added  at 
the  end  of  Part  65  as  follows: 

Appendix  A  to  Part  65 — Federal 
Emergency  Management  Agency, 
Standard  Hazard  Determination  (Flood 
Hazards)  Form  and  Instructions. 
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FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 

STANDARD  HAZARD  DETERMINATION  (FLOOD  HAZARDS) 


5««  Tf>»  Ktvtrf  Sid* 
for  ktMlnjctions 


O.U.a.  No.  3067XXXX 

Cxpirt 


PAPERWORK  BURDEN  DISCLOSURE  NOTICE 
Public  'f««i"g  bwdcD  for  this  farm  is  n*im*'~^  to  avenge  20  mmni/-*  per  respaosc    The  burdaa  ntimilf  includa  the  tisae  kt  revirwiog 

yvijinj  dais  KNirccs.  gslhenng  tod  mjintjimm  the  daU  needed,  and  cnmplelmg  and  reviewia(  the  Cans.   Send  cwnmrnts 
r^MfdisX  the  accuracy  of  the  burden  —I'T^Mti-  (qJ  aoy  wofgeAiooa  for  reduciof  the  burden  to    Infonnatjoii  CoUectiaDs  Man«ganciit,  Federal 
Eaaieacy  Maaaganeiit  Aceocy,  SOO  C  Street,  SW,  WadiingUs.  DC  20742.  aod  to  the  OGice  of  Managaneni  aod  Bud^ei,  Paper»wiL  Reductioo 
Plejact  (30676- XXXXXWariunftcn.  DC  20503.  ,^   •■■»*■    w     r- .^^  p^  ■  a 

R/l 


NOTE:  This  fora  meets  Ok  requuvsients  of  Section  1365  of  the  Natiooai  Flood  losuraace  Act  of  1968,  as  amended,  42  U.S.C.  4012a. 
Exceptions:  This  Conn  is  not  reqtiired  for  loans  (or  which  either  the  ~rt«»T«Hin£  pnaopai  balance  or  the  value  of  the  building  is  S5000  or  less,  and 
the  repayment  term  is  1  year  or  less 


SECTION  I  ■  TO  K  coMPt.rrn)  by  under 


1.   LCNOER  NAME 


2.    LENDER  10.  NO. 


3.    LOAN  NO. 


S.   COLLATERAL  IBiMlding/Uobih  Hom»l  PROPERTY  ADDRESS  OR  LEGAL  DESCRIPTION 


4.    DATE  Of  LOAN 


a.    AMOUNT  OF  REQUIRED  FLOOD 
INSURANCE  fTTM  Im—r  •/  M«  ^>*k4m/ 
ba^nom  ml  Otm  ibM  w  ttf  m>*m  at  ew  butdlngl 


teCnON  II     TO  BE  COMPLETED  BY  PERSON  MAKING  DETERMINATION 


A.    DETERMINATION 


IS  BUILDING/MOBILE  HOME  IN  SPECIAL  FLOOD  HAZARD  AREA 
(ZONES  BEGINNING  WITH  LETTERS  "A"  OR  "V")?      D  YES  Q  NO 

If  yes,  flood  Insurance  niay  be  required  by  the  Rood  Disaster  Protection  Act  of  1973.   Parts  B-F  must  be  completed. 
If  no.  flood  insurance  is  not  required.   Parts  B,  C.  F  must  be  completed. 


B     COMMUNITY  JURISDICTION 


Communhy 
Mflflie 


Countytiaal 


Suu 


Co«nmunhv 
-JHuffibK 


C     NATIONAL  FLOOD  INSURANCE  PROGRAM  (NFIP)  DATA  AFFECTING  BUILDING  VOBILE  HOME 


Map  NumtMr  or  Conununhy-Panal  Humbt 
(Community  nama.  If  not  tf>«  lama  a«  *B'l 


Mao  Panel  EWactivaffUvt— d  Data 


10MAA.0MW 


_V« 

Da<<: 


D     FEDERAL  FLOOD  MSURANCE  AVAILABILfTY 


SAMPLE 


Fiood  Zoo> 


=eftM 


No  NFIP 
Ms 


L-J    Fadaial  f\uoC  insuranca  i*  avatlabi*  /communrY  ptrvcipmlm  m  NFIP). 
r~l   Fadarat  Flood  Insuranca  is  not  availabla  bacauaa 

I     I    CommuratY  la  not  participat)ng  in  Itia  NFIP 

n    BuikJing/Mobtla  Horn*  is  in  a  Coastal  Barhar  Rai ourcas  Araa  ICBRAI  and  was  tHjilt  or  subatantiallv  improvad  aftaf  ths  CBRA 
datignation  data. 


E     COMMENTS  lOptionsi) 


Thii  dctennioalioo  l>  based  oo  cxamloloK  the  NKIH  map.  anv  Federal  Emergeocy  Managcmeol  AfcDcy  reviilooi  to  It,  and  any  other 
ioformalloD  afTecting  ihii  building  as  nccciisry  to  locau  the  builJiag'mobUr  home  oo  the  NFIP  map. 


F     PREPARER  S  INFORMATION 


DET£RM;NATI0N  PER^ ormeo  by 


COMPANY  NAME  AND  ADDRESS 


DATE  PREPARED 


TELEPHONE  NUMBER 


FEMA  Form  81-93.  FEB  95 
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Standard  Hazard  Determination  (Flood 
Hazards)  Instructions 

Section  I 

2.  Lender  ID.  No.:  FDIC-ensured  lenders 
should  indicate  their  FDIC  Insurance 
Certificate  Number;  Federally-insured  credit 
unions  should  indicate  their  charter/ 
insurance  number;  Farm  Credit  institutions 
should  indicate  their  UNINUM  number. 

5.  The  lender  should  attach  legal  property 
description  only  if  space  provided  is 
insufficient.  Describe  the  property  in 
sufficient  detail  to  locate  the  sp»ecific 
building  or  mobile  home  accurately;  a  f>ostal 
address  in  a  rural  area  may  be  sufficient. 

Section  11 

A.  Determination:  Self-explanatory. 

B.  Community  Jurisdiction.  The  6-digit 
National  Flood  Insurance  Program  (NFIP) 
community  number  can  be  determined  by 
consulting  the  NFIP  Community  Status  Book 
or  can  be  found  on  the  NFIP  map;  copies  of 
either  can  be  obtained  by  calling  1-800-xxx- 
xxxx.  For  areas  that  may  have  been  annexed 
by  one  community  but  are  shown  on  another 
community's  NFIP  map,  the  Community 
Number  for  the  community  with  land-use 
jurisdiction  over  the  area  should  be  used. 

C.  NFIP  Data  Affecting  Building/Mobile 
Home.  The  information  in  this  section 
(excluding  the  LOMA/LOMR  information)  is 
obtained  by  reviewing  the  NFIP  map  on 
which  the  building/mobile  home  is  located. 
If  no  NFIP  map  exists,  check  the  box  under 
"No  NFIP  Map". 

NFIP  Maps.  The  current  NFIP  map,  and  a 
pamphlet  titled  "Guide  to  Flood  Maps" 
(FEMA-258)  may  be  obtained  by  calling  1- 
800-xxx-xxxx. 

LOMAs  and  LOMRs.  If  a  Letter  of  Map 
Amendment  (LOMA)  or  Letter  of  Map 
Revision  (LOMR)  has  been  issued  by  FEMA 
since  the  current  Map  Panel  Effective/ 
Revised  Date  that  revises  the  flood  hazards 
affecting  the  building  or  mobile  home,  check 
"yes"  and  specify  the  date  of  the  letter; 
otherwise,  check  "no".  Information  on 
LOMAs  and  LOMRs  is  available  from  the 
following  sources: 

1.  The  community's  official  copy  of  its 
NFIP  map  should  have  a  copy  of  all 
subsequently-issued  LOMAs  and  LOMRs 
attached  to  it. 

2.  For  LOMAs  and  LOMRs  issued  on  or 
after  October  1, 1994,  FEMA  publishes  a  list 
of  these  letters  twice  a  year  as  a  compendium 
in  the  Federal  Register;  a  subscription 
service  providing  actual  copies  of  these 
letters  semi-monthly  is  also  available.  To 
inquire  about  these  two  services,  all  1-800- 
xxx-xxxx. 

3.  Information  about  most  LOMAs  and 
LOMRs  issued  since  1983  nationwide  is 
contained  in  FEMA's  Community 
Information  System.  An  electronic  listing 
may  be  requested,  and  may  be  limited  to 
specific  communities  or  states,  if  desired.  For 
information  on  this  service,  call  1-800-xxx- 

XX  XX. 

D.  Federal  Flood  Insurance  Availability.  To 
obtain  Federal  flood  insurance,  provide  a 
copy  of  this  completed  form  to  an  insurance 
agent.  Federal  flood  insurance  is  available  to 
all  residents  of  a  community  that  participates 


in  the  NFIP.  Community  p>articip>ation  status 
can  be  determined  by  consulting  the  NFIP 
Community  Status  Book.  Federal  flood 
insurance  is  prohibited  in  designed  Coastal 
Barrier  Resources  Areas  (CBRAs)  for 
buildings  or  mobile  homes  built  or 
substantially  improved  after  the  date  of  the 
CBRA  designation.  An  information  sheet 
explaining  CBRAs  may  be  obtained  by  calling 
1-800-xxx-xxxx. 

E.  Comments.  This  form  only  requires  a 
determination  regarding  a  single  building's  or 
mobile  home's  relation  to  a  s|)ecific  Flood 
Hazard  Area.  If  the  person  making  the 
determination  wishes  to  add  additional 
information  regarding  flood  hazards  (such  as 
the  property's  location  with  respect  to 
floodways,  etc.),  he  or  she  may  do  here. 

F.  Preparer's  Information.  Self-explanatory. 

Other  Information 

Multiple  Buildings.  Use  a  separate  form  for 
each  building  or  mobile  home.  A  separate 
flood  insurance  policy  is  required  for  each 
building  or  mobile  home. 

Guarantees  regarding  information. 
Determinations  on  this  form  made  by  persons 
other  than  the  lender  are  acceptable  only  to 
the  extent  that  the  accuracy  of  the 
information  is  guaranteed. 

Dated:  March  30,  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
(FR  Doc.  95-8343  Filed  4-6-95;  8:45  am) 

BILUNQ  CODE  671S-03-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2544 

Sulicitation  and  Acceptance  of 
Donated  Property  and  Services 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Corporation  for  National 
Service  (the  Corporation)  is  issuing 
uniform  rules  and  regulations  regarding 
the  solicitation  and  acceptance  or 
rejection  of  property  and  services. 
Pursuant  to  the  National  and 
Community  Service  Act  of  1990.  as 
amended,  the  Corporation  has  the 
authority  to  soUcit  and  accept 
donations.  The  Corporation  is  adopting 
these  rules  and  regulations  to  eliminate 
the  possibility  of  confusion  for 
individuals  who  wish  to  donate 
property  or  services  to  the  Corporation. 
In  addition,  the  Corporation  wants  to 
insure  that  no  situations  arise  involving 
a  real  or  apparent  conflid  of  interest 
with  respect  to  a  donation  or  an 
individual  or  group  who  offers  a 
donation. 

DATES:  Comments  on  the  proposed 
regulations  must  be  received  no  later 
than  May  8, 1995. 


ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Stewart  Davis.  Office  of  the 
General  Counsel,  The  Corporation  for 
National  Service,  1201  New  York  Ave.. 
N.W.,  Washington  D.C.,  20525 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  Davis,  Office  of  the  General 
Counsel.  The  Corporation  for  National 
Service.  1201  New  York  Ave..  N.W., 
Washington  D.C.,  20525.  (202)  606-5000 
X.  265. 

SUPPLEMENTARY  INFORMATION: 
Invitation  to  Comment 

The  Corporation  invites  vmtten 
comments  on  the  text  of  the  proposed 
regulations  and  requests  that  the 
comments  identify  the  specific 
regulatory  provisions  to  which  they 
relate. 

Miscellaneous  Requirements 

The  Corporation  has  determined  that 
this  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  Executive 
Order  12866  and  accordingly  this  rule 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  will 
not  have  a  substantial  impact  on  a 
significant  number  of  small  entities, 
thus  a  regulatory  flexibility  analysis  has 
not  been  prepared  pursuant  to  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601 
et  seq.  Because  this  rule  does  not 
involve  collection  of  information  or 
impose  record  keeping  requirements, 
the  Paperwork  Reduction  Act  of  1980 
does  not  apply.  The  agency  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  pursuant  to  Executive  Order 
12612.  In  addition,  the  Agency  has 
determined  that  implementation  of  this 
action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment  pursuant  to  the  National 
Environmental  Pohcy  Act. 

List  of  Subjects  in  45  CFR  Part  2544 

Administrative  practice  and 
procedure.  Gifts  to  government, 
Government  property. 

Dated:  April  3,  1995. 

Terry  Russell. 

General  Counsel,  Corporation  for  National 
Service. 

Accordingly,  as  set  forth  in  the 
preamble,  the  Corporation  proposes  to 
amend  title  45.  chapter  XXV  of  the  Code 
of  Federal  Regulations  by  adding  part 
2544  to  read  as  follows: 
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PART  2544— SOUCtTATlON  AND 
ACCEPTANCE  OF  DONATIONS 

2544.100    What  is  the  purpose  of  this  part? 
2544.105    What  is  the  legal  authority  for 

soliciting  and  accepting  donations  to  the 

Corporation? 
2544. 110    What  definitions  apply  to  terms 

used  in  this  part? 
2544.115     Who  may  offer  a  donation? 
2544.120     What  personal  services  from  a 

volunteer  may  be  solicited  and  accepted? 
2544.125     Who  has  the  authority  to  solicit 

and  accept  or  reject  a  donation? 
2544.130     How  will  the  Corporation 

determine  whether  to  solicit  or  accept  a 

donation? 
2544.135     How  should  an  offer  of  a  donation 

be  made? 
2544.140     How  will  the  Corporation  accept 

or  reject  an  offer? 
2544.145     What  will  be  done  with  property 

that  is  not  accepted? 
2544.150    How  will  accepted  donations  be 

recorded  and  used? 
Authority:  42  U.S.C.  12501  et  seq. 

§  2544.100    What  is  th«  purpoM  of  this 
part? 

This  part  establishes  rules  to  ensure 
that  the  solicitation,  acceptance, 
holding,  administration,  and  use  of 
property  and  services  donated  to  the 
Corporation: 

(a)  Will  not  reflect  unfavorably  upon 
the  ability  of  the  Corporation  or  its 
ofRcers  and  employees,  to  carry  out 
their  official  duties  and  responsibilities 
in  a  fair  and  objective  manner;  and 

(b)  Will  not  compromise  the  integrity 
of  the  Corporation's  programs  or  its 
ofHcers  and  employees  involved  in  such 
programs. 

$  2544. 1 05    What  Is  the  legal  authority  for 
soliciting  and  accepting  donations  to  the 
Corporation? 

Section  196(a)  of  the  National  and 
Community  Service  Act  of  1990.  as 
amended  (42  U.S.C.  12651g(a)). 

S  2544. 1 1 0    What  daflnlttons  apply  to  tarms 
used  In  this  part? 

(a)  Donation  means  a  transfer  of 
money,  property,  or  services  to  or  for 
the  use  of  the  Corporation  by  gift, 
devise,  bequest,  or  other  means. 

(b)  Solicitation  means  a  request  for  a 
donation. 

(c)  Volunteer  means  an  individual 
who  donates  his/her  personal  service  to 
the  Corporation  to  assist  the  Corporation 
in  carrying  out  its  duties  under  the 
national  service  laws,  but  who  is  not  a 
participant  in  a  program  funded  or 
sponsored  by  the  Corporation  under  the 
National  and  Community  Service  Act  of 
1990,  as  amended.  Such  individual  is 
not  subject  to  provisions  of  law  related 
to  Federal  employment,  including  those 
relating  to  hours  of  work,  rates  of 


compensation,  leave,  unemployment 
compensation  and  Federal  employee 
benefits,  except  that — 

(1)  Volunteers  will  be  considered 
Federal  employees  for  the  purpose  of 
the  tort  claims  provisions  of  28  U.S.C. 
chapter  171; 

(2)  Volunteers  will  be  considered 
Federal  employees  for  the  purposes  of  5 
U.S.C.  chapter  81,  subchapter  I.  relating 
to  compensation  to  Federal  employees 
for  work  injuries;  and 

(3)  Volunteers  will  be  considered 
special  Government  employees  for  the 
purpose  of  ethics  and  public  integrity 
under  the  provisions  of  18  U.S.C. 
chapter  11,  part  1.  and  5  CFR  chapter 
XVI.  subchapter  B. 

(d)  Inherently  governmental  function 
means  any  activity  that  is  so  intimately 
related  to  the  public  interest  as  to 
mandate  performance  by  an  officer  or 
employee  of  the  Federal  Government, 
including  an  activity  that  requires  either 
the  exercise  of  discretion  in  applying 
the  authority  of  the  Govenunent  or  the 
use  of  value  judgment  in  making  a 
decision  for  the  Government. 

S  2544.1  IS    Who  may  offer  a  donation? 

Anyone,  including  an  individual, 
group  of  individuals,  organization, 
corporation,  or  association  may  offer  a 
donation  to  the  Corporation. 

%  2544.1 20    What  personal  sarvlcss  from  a 
voluntMr  niay  bs  sollcltsd  and  acceptsd? 

A  donation  in  the  form  of  personal 
services  from  a  volunteer  may  be 
solicited  and  accepted  to  assist  the 
Corporation  in  carrying  out  its  duties. 
However,  volunteers  may  not  perform 
an  inherently  governmental  function. 

§  2544. 1 25    Who  has  the  authority  to  solicit 
and  accept  or  rsjsct  a  donation? 

The  Chief  Executive  Officer  (CEO)  of 
the  Corporation  has  the  authority  to 
solicit,  accept,  or  reject  a  donation 
offered  to  the  Corporation  and  to  make 
the  determinations  described  in 
§  2544.130  (c)  and  (d).  The  CEO  may 
delegate  this  authority  in  writing  to 
other  officials  of  the  Corporation. 

§  2  544 . 1 30    How  wt  11  the  Corporation 
determine  whether  to  solicit  or  accept  a 
donation? 

(a)  The  Corporation  will  solicit  and 
accept  a  donation  only  for  the  purpose 
of  furthering  the  mission  and  goals  of 
the  Corporation. 

(b)  In  order  to  be  accepted,  the 
donation  must  be  economically 
advantageous  to  the  Corporation, 
considering  foreseeable  expenditures  for 
matters  such  as  storage,  transportation, 
maintenance,  and  distribution. 

(c)  An  official  or  employee  of  the 
Corporation  will  not  solicit  or  accept  a 


donation  if  the  solicitation  or 
acceptance  would  present  a  real  or 
apparent  connict  of  interest.  An 
apparent  conflict  of  interest  is  presented 
if  the  solicitation  or  acceptance  would 
raise  a  question  in  the  mind  of  a 
reasonable  person,  with  knowledge  of 
the  relevant  facts,  about  the  integrity  of 
the  Corporation's  programs  or 
operations. 

(d)  The  Corporation  will  determine 
whether  a  conflict  of  interest  exists  by 
considering  any  business  relationship, 
financial  interest,  litigation,  or  other 
factors  that  may  indicate  such  a  conflict. 
IDonations  of  property  or  voluntary 
services  may  not  be  solicited  or 
accepted  from  a  source  which: 

(if  Is  a  party  to  a  grant  or  contract 
with  the  Corporation  or  is  seeking  to  do 
business  with  the  Corporation; 

(2)  Has  pecuniary  interests  that  may 
be  substantially  affected  by  performance 
or  nonperformance  of  the  Corporation; 
or 

(3)  Is  an  organization  a  majority  of 
whose  members  are  described  in 
paragraphs  (d)  (1)  and  (2)  of  this  section. 

(e)  Any  solicitation  or  offer  of  a 
donation  that  raises  a  question  or 
concern  of  a  potential,  real,  or  apparent 
conflict  of  interest  will  be  forwarded  to 
the  Corporation's  Designated  Ethics 
Official  for  an  opinion. 

§2544.135    How  should  an  offer  of  a 
donation  be  nrtads? 

(a)  In  general,  an  offer  of  donation 
should  be  made  by  providing  a  letter  of 
tender  that  offers  a  donation.  The  letter 
should  be  directed  to  an  official 
authorized  to  accept  donations,  describe 
the  property  or  service  offered,  and 
specify  any  purpose  for.  or  condition 
on.  the  use  of  the  donation. 

(b)  If  an  offer  is  made  orally,  the 
Corporation  will  send  a  letter  of 
acknowledgment  to  the  offeror.  If  the 
donor  is  anonymous,  the  Corporation 
will  prepare  a  memorandum  to  the  file 
acknowledging  receipt  of  a  tendered 
donation  and  describing  the  donation 
including  any  special  terms  or 
conditions. 

(c)  Only  those  employees  or  officials 
with  expressed  notice  of  authority  may 
accept  donations  on  behalf  of  the 
Corporation.  If  an  offer  is  directed  to  an 
unauthorized  employee  or  official  of  the 
Corporation,  that  person  must 
immediately  forward  the  offer  to  an 
appropriate  official  for  disposition. 

%  2544.1 40    How  will  the  Corporation 
accept  or  reject  an  offer? 

(a)  In  general,  the  Corporation  will 
respond  to  an  offer  of  a  donation  in 
writing  and  include  in  the  response: 

(1)  An  acknowledgment  of  receipt  of   . 
the  offer; 


(2)  A  brief  description  of  the  offer  and 
any  purpose  or  condition  that  the 
offeror  specified  for  the  use  of  the 
donation; 

(3)  A  statement  either  accepting  or 
rejecting  the  donation;  and 

(4)  A  statement  informing  the  donor 
that  any  acceptance  of  services  or 
property  can  not  be  used  in  any  marmer, 
directly  or  indirectly,  that  endorses  the 
donor's  products  or  services  or  appears 
to  benefit  the  financial  interests  or 
business  goals  of  the  donor. 

(b)  If  a  purpose  or  condition  for  the 
use  of  the  donation  specified  by  the 
offeror  can  not  be  accommodated,  the 
Corporation  may  request  the  offeror  to 
modify  the  terms  of  the  donation. 

§2544.145    What  will  be  done  with  property 
that  Is  not  accepted? 

In  general,  property  offered  to  the 
Corporation  but  not  accepted  wall  be 
returned  to  the  offeror.  If  the  offeror  is 
unknown  or  the  donation  would  spoil  if 
returned,  the  property  will  either  be 
disposed  of  in  accordance  with  Federal 
Property  Management  regulations  or 
given  to  local  charities  determined  by 
the  Corporation. 

§  2544.1 50    How  will  accepted  donations  be 
recorded  and  used? 

(a)  All  accepted  donations  of  money 
and  other  property  will  be  reported  to 
the  Chief  Financial  Officer  (CFO)  of  the 
Corporation  for  recording  and 
appropriate  disposition. 

(b)  All  donations  of  personal  services 
of  a  volunteer  will  be  reported  to  the 
CFO  and  to  the  Persormel  Division  of 
the  Corporation  for  processing  and 
doounentation. 

(c)  Donations  not  designated  for  a 
particular  purpose  will  be  used  for  an 
authorized  purpose  described  in 

§  2544.125(a). 

(d)  Property  will  be  used  as  nearly  as 
possible  in  accordance  with  the  terms  of 
the  donation.  If  no  terms  are  specified, 
or  the  property  can  no  longer  be  used 
for  its  original  purpose,  the  property 
will  be  converted  to  another  authorized 
use  or  sold  in  accordance  with  Federal 
regulations.  The  proceeds  of  the  sale 
will  be  used  for  an  authorized  purpose 
described  in  §  2544.125(a). 

|FR  Doc.  95-8517  Filed  4-6-95;  8:45  am] 

BtLUNG  CODE  6050-28-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Chapter  II 
[Docket  No.  R-1 59] 

Presidential  Review  of  Regulations 

AGENCY:  Maritime  Administration.  DOT. 
ACTION:  Notice  of  public  meetings; 
request  for  comments. 

SUMMARY:  The  Maritime  Administration 
(MARAD)  will  conduct  two  public 
meetings,  in  New  Orleans.  Louisiana, 
and  Norfolk.  Virginia,  to  provide  the 
public  an  opportunity  to  comment  on 
MARAD's  regulations  and  regulatory 
process.  Comments  are  sought 
concerning  proposed  changes  to 
MARAD's  regulations  that  would  make 
them  more  precise,  less  burdensome  or 
more  flexible. 

DATES:  The  meeting  in  New  Orleans  will 
be  held  on  April  26.  1995.  fi-om  1:00 
p.m.  to  4:00  p.m.  The  meeting  in 
Norfolk  will  be  held  on  April  27,  1995. 
from  1:00  p.m.  to  4:00  p.m.  Written 
material  may  be  submitted  either  at  the 
meeting  or  at  a  later  date.  Anyone 
wishing  to  submit  material  prior  to 
either  meeting,  for  discussion  at  that 
meeting,  should  deliver  that  material  to 
MARAD  no  later  than  three  days  before 
the  meeting.  Written  comments  must,  in 
any  event,  be  submitted  not  later  than 
April  27,  1995. 

ADDRESSES:  The  New  Orleans, 
Louisiana,  meeting  will  be  held  in  the 
Elmwood  Tower,  Room  115,  Elmwood 
Park  Boulevard,  Jefferson,  LA.  The 
Norfolk,  Virginia,  meeting  will  be  held 
in  the  Virginia  Port  Authority,  Board 
Room,  600  World  Trade  Center,  6th 
Floor.  Written  comments  may  be  mailed 
to  the  Secretary,  Maritime 
Administration,  Department  of 
Transportation,  Room  7210,  400  7th 
Street,  S.W..  Washington,  DC  20590,  or 
may  be  delivered  to  the  same  address 
between  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  will  become  part  of 
this  Docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  during  the  specified  time 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  M.  Bandareff,  Chief  Coimsel, 
Maritime  Administration,  Department  of 
Transportation,  Room  7230,  400  7th 
Street,  S.W.,  Washington,  DC  20590. 
Telephone  Number:  (202)  366-5711. 
SUPPLEMENTARY  INFORMATION:  The 
President  recently  aimounced  a 
Regulatory  Reinvention  initiative. 
Under  this  initiative,  agencies  are 


directed  to  review  their  regulations, 
improve  their  enforcement  efforts  to 
focus  on  results,  not  punishment;  meet 
with  the  people  affected  by  their 
regulations;  and  substantially  increase 
their  efforts  to  promote  consensual 
rulemaking. 

In  reviewing  its  existing  regulations, 
MARAD  will  be  focusing  primarily  on 
regulations  implementing  the 
administration  of  its  financial  assistance 
and  other  promotional  programs  to 
identify  those  that  may  be  obsolete, 
require  clarification  or  should  be 
revised  to  reduce  the  economic  impact 
on  the  affected  public,  while  allowing 
MARAD  to  effectuate  the  intended 
purpose  of  the  programs  in  the  most 
efficient  manner.  Attendance  at  each 
meeting  is  open  to  the  public,  who  may 
make  oral  presentations  during  the 
meeting. 

Dated:  April  4,  1995. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 
(PR  Doc.  95-8663  Filed  4-6-95;  8:45  am) 

BILUNQ  COOE  4»10-ei-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CO  Docket  No.  87-266;  FCC  94-269] 

Telephone  Company-Cable  Television 
Cross-Ownership  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Public  Notice  seeking  comment 

in  connection  with  the  Fourth  Further 

Notice  of  Proposed  Rulemaking. 

SUMMARY:  In  a  Public  NoUce  in  Common 
Carrier  Docket  87-266,  the  Common 
Carrier  Bureau  and  the  Cable  Services 
Bureau  requested  information  and 
comment  on  the  possible  grant  of 
blanket  Section  214  authorizations. 
DATES:  Comments  must  be  submitted  on 
or  before  April  21, 1995.  Reply 
comments  are  due  on  May  1,  1995. 
ADDRESSES:  Comments  and  reply 
comments  may  be  mailed  to  the  Office 
of  the  Secretary.  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  D.C.  20554.  A 
copy  of  each  filing  should  also  be  filed 
with  Peggy  Reitzel  of  the  Common 
Carrier  Bureau,  and  James  Yancey  of  the 
Cable  Services  Bureau. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mindy  J.  Ginsburg,  (202)  418-1591, 
Common  Carrier  Bureau,  Pohcy  and 
Program  Planning  Division,  and  Larry 
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Walke.  (202)  416-0847.  Cable  Services 
Bureau. 

SUPPLEMENTARY  INFORftUTION:  This  is 
Public  Notice.  DA  95-665,  in  Common 
Carrier  Docket  87-266:  Telephone 
Company-Cable  Television  Cross- 
Ownership  Rules.  Sections  63.54-63.58. 
released  April  3,  1995.  The  complete 
text  of  this  Public  Notice  is  available  for 
inspection  and  copying,  Monday 
through  Friday,  9:00  a.m.-4:30  p.m.,  in 
the  FCC  Reference  Room  (Room  239). 
1919  M  Street  NW..  Washington.  D.C. 
20554.  The  complete  text  of  the  Pubhc 
Notice  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
2100  M  Street  NW.,  Suite  140. 
Washington  D.C.  20037.  (202)  857-3800. 

Supplemental  Comments  Sought  on 
Possible  Grant  of  Blanket  Section  214 
Authorization 

Released:  April  3,  1995. 

As  annoimced  on  March  17. 1995.  any 
telephone  company  against  whom  the 
Commission  is  not  enforcing  the  cable 
television/telephone  company  cross- 
ownership  ban  need  not  obtain  a  waiver 
of  the  ban  frtim  the  Commission  in  order 
to  construct  or  acquire  a  cable  television 
system  within  its  local  service  area.  See 
Public  Notice.  DA  95-520,  March  17, 
1995;  and  Correction,  DA  95-722.  April 
3.  1995.  See  also  47  U.S.C.  533(b).  A 
telephone  company  must,  however, 
continue  to  obtain  from  the  Commission 
a  certificate  of  public  convenience  and 
necessity  under  Section  214  of  the 
Communications  Act  before 
constructing  or  acquiring  a  cable 
television  system  within  its  local  service 
area.  See  C.F.R.  §§63.01,  63.08,  and 
63.09.  See  generally  General  Telephone 
Company  of  the  Southwest  v.  United 
States.  449  F.2d  846  (5th  Cir.  1971). 

This  Public  Notice  seeks 
supplemental  comments  to  assist  the 
Commission  in  reviewing  the  record  in 
response  to  the  Fourth  Further  Notice  of 
Proposed  Rulemaking,  FCC  95-20,  CC 
Docket  No.  87-266  (released  January  20, 
1995)  (60  FR  8996,  February  16, 1995). 
By  this  Public  Notice,  the  Common 
Carrier  Bureau  and  the  Cable  Services 
Bureau  seek  supplemental  comment  on 
whether  any  telephone  company  against 
whom  the  Commission  is  not  enforcing 
the  cable  television/telephone  company 
cross-ownership  ban  should  be  granted 
blanket  Section  214  authorization  to 
construct  or  acquire  a  cable  television 
system  within  its  local  service  area,  and. 
if  so,  how  the  relevant  rules  should  be 
amended.  The  Bureaus  also  seek 
supplemental  comment  on  whether 
such  blanket  Section  214  authorization 
should  apply  both  when  the  cable 


television  facility  is  used  also  to  provide 
telephone  services,  and  when  the 
facility  is  used  to  provide  only  cable 
television  services.  Furthermore, 
comment  is  sought  on  what,  if  any, 
other  circumstances  warrant  granting 
consideration  of  such  blanket  Section 
214  authorization  when  a  telephone 
company  provides  video  programming 
in  its  service  area,  on  any  other  methods 
for  streamlining  the  Section  214 
applications  process,  and  on  how  the 
relevant  rules  should  be  amended.  See, 
e.g..  Blanket  Section  214  Authorization 
for  Provision  by  a  Telephone  Common 
Carrier  of  Lines  for  its  Cable  Television 
and  Other  Non-Common  Carrier 
Services  Outside  its  Telephone  Service 
Area,  49  FR.  21333  (1984).  While 
comments  may  already  have  been  Hied 
on  these  issues,  we  believe  that  the 
record  would  be  enhanced  by  providing 
an  opportunity  for  supplemental 
comment. 

Pursuant  to  applicable  proceduires  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  rules,  47  C.F.R.  1.415  and 
1.419.  inserted  parties  may  file 
comments  on  or  before  April  21.  1995 
and  reply  comments  on  or  before  May 
1,  1995.  To  file  formally  in  this 
proceeding,  parties  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
Parties  wanting  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments  must  file  an  original  plus 
nine  copies.  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission. 
Washington.  D.C.  20554.  In  addition, 
parties  should  file  two  copies  of  any 
such  pleadings,  one  with  the  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau.  Room  544.  1919  M 
Street.  N.W..  Washington.  D.C.  20554. 
and  the  other  with  the  Policy  and  Rules 
Division.  Cable  Services  Bureau.  Room 
408C.  2033  M  Street,  N.W..  Washington, 
D.C.  20554.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.).  2100  M  Street, 
N.W..  Suite  140.  Washington.  D.C. 
20037  (202/857-3800).  Comments  and 
reply  comments  will  be  available  for 
public  inspection  regular  business  hours 
in  the  FCC  Reference  Center,  Room  239, 
1919  M  Street.  N.W..  Washington.  D.C. 

By  the  Chief.  Common  Carrier  Bureau, 
and  Chief.  Cable  Services  Bureau. 

For  further  information  contact: 
Mindy  J.  Ginsburg  (202)  418-1580 
(Common  Carrier  Bureau)  or  Larry 
Walke  (202)  416-0800  (Cable  Services 
Bureau). 


Federal  Communications  Commission. 

Williain  F.  Galon. 

Acting  Secretary. 

(FR  Doc.  95-8701  Filed  4-6-95;  8:45  am] 
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Implementation  Plan  for  Section  1555 
of  the  Federal  Acquisition  Streamlining 
Act  of  1994;  Cooperative  Purchasing 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  General  Services 
Administration  (GSA)  requests 
comments  on  its  proposed  plan  for 
implementing  Section  1555  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103-355)  which  deals 
with  Cooperative  Piutihasing.  GSA  is 
particularly  interested  in  receiving 
comments  on  the  level  of  interest  on  the 
part  of  State  and  local  governments  in 
using  Federal  supply  schedules  and  in 
identifying  the  schedules  which  are  of 
greatest  interest.  Any  comments  on  or 
suggestions  regarding  the  determination 
not  to  make  FSC  65  I  B.  Drugs  and 
pharmaceutical  products  and  FSC  65 
VII.  Medical  equipment  and  supplies 
available  for  use  by  non-Federal  users  or 
other  aspects  of  the  proposed 
implementation  plan  are  also  welcome. 
Section  1555  amends  subsection  (b)  of 
section  201  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  481)  to  authorize  the 
Administrator  of  General  Services  to 
provide  for  use  of  Federal  supply 
schedules  of  the  GSA  upon  request  by 
a  State,  any  department  or  agency  of  a 
State,  and  any  political  subdivision  of  a 
State,  including  a  local  government,  the 
Commonwealth  of  Puerto  Rico,  and  the 
government  of  an  Indian  tribe  (as 
defined  in  section  4(e)  of  the  Indian  self- 
determined  and  Education  Assistance 
Act  (25  U.S.C.  450b(e)).  The 
Administrator  is  also  authorized  to 
require  the  authorized  entities  to 
reimburse  the  Federal  Government  for 
any  administrative  costs  of  using  the 
schedules. 

DATES:  Comments  on  the  proposed 
implementation  plan  shall  be  submitted 
June  6,  1995.  to  be  considered  in  the 
formulation  of  the  final  implementation 
plan. 


ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Ms. 
Marjorie  Ashby,  General  Services 
Administration,  Office  of  GSA 
Acquisition  Policy,  18th  and  F  Streets 
N.W.,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Les  Davison.  Office  of  GSA 
Acquisition  Pohcy,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Cooperative  Purchasing 
Program  Implementation  Plan 

1.  Purpose.  This  plan  outlines  the 
General  Services  Administration's  plan 
for  implementing  Section  1555  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103-355)  which 
authorizes  cooperative  purchasing. 

2.  Background.  Section  1555  amends 
subsection  (b)  of  section  201  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  481)  to 
authorize  the  Administrator  of  General 
Services  to  provide  for  use  of  Federal 
supply  schedules  of  the  GSA  upon 
request  by  a  State,  any  department  or 
agency  of  a  State,  and  any  political 
subdivision  of  a  State,  including  a  local 
government,  the  Commonwealth  of 
Puerto  Rico,  and  the  government  of  an 
Indian  Tribe  (as  defined  in  section  4(e) 
of  the  Indian  self-determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b(e)).  The  Administrator  is  also 
authorized  to  require  the  authorized 
entities  to  reimburse  the  Federal 
Government  for  any  administrative  costs 
of  using  the  schedules. 

The  Federal  supply  schedule 
program,  which  is  directed  and 
managed  by  GSA,  provides  Federal 
agencies  with  a  simplified  process  of 
acquiring  commonly  used  supplies  and 
services  in  varjdng  quantities  while 
obtaining  discounts  associated  with 
volume  buying.  Using  competitive 
procedures,  indefinite  delivery  contracts 
are  awarded  under  the  program  to 
commercial  firms  to  provide  supplies 
and  services  at  stated  prices  for  given 
periods  of  time.  The  contracting  office 
makes  publications  entitled  Federal 
supply  schedules  available  in  either 
printed  or  electronic  form.  These 
schedules  contain  the  information 
needed  by  ordering  activities  for 
obtaining  catalogs  and  price  lists  from 
contractors  and  placing  orders  with  the 
contractors.  Contractors  publish  and 
distribute  contract  pricelists  to  ordering 
activities  that  contain  detailed 
marketing  information  regarding  the 
products  or  services  offered  by  the 
contractor,  ordering  information, 
service,  warranties,  etc.  Under  the 
schedules  program,  ordering  activities 
issue  delivery  orders  directly  to  the 


contractors,  receive  shipments,  and 
provide  contract  administration  on  their 
individual  orders.  Although  GSA 
awards  most  Federal  supply  schedule 
contracts.  GSA  may  authorize  other 
agencies  to  award  schedule  contracts 
and  publish  schedules;  e.g..  the 
Department  of  Veterans  Affairs  awards 
schedule  contracts  for  certain  medical 
and  non-perishable  subsistence  items. 

3.  Definition.  "Federal  supply 
schedule",  as  used  in  this  plan,  means 
both  single  award  and  multiple  award 
schedules  awarded  by  GSA's  Federal 
Supply  Service  and  Information 
Technology  Service  as  well  as  schedules 
awarded  by  other  Federal  agencies 
pursuant  to  a  delegation  of  authority 
from  GSA  (e.g..  Department  of  Veterans 
Affairs). 

4.  Description  of  various  types  of 
schedules. 

a.  Single-award  schedules.  These 
schedules  cover  specific  products  at 
stated  prices  imder  contracts  with  one 
supplier  for  delivery  to  a  geographical 
area  as  defined  in  the  schedule.  The 
majority  of  items  included  in  this  type 
of  schedule  are  commercial  items 
described  by  Federal  specifications  or 
Commercial  Item  Descriptions.  Most  of 
these  schedules  contain  all  information 
necessary  for  placing  orders.  Some 
specify  that  contractors  prepare 
brochures  containing  additional 
ordering  information,  usually  dealing 
with  choices  of  fabric,  colors,  and 
similar  variables. 

b.  Multiple-award  schedules.  These 
schedules  cover  contracts  awarded  to 
more  than  one  supplier  for  the  same 
generic  types  of  supplies  or  services  at 
varying  prices,  terms  and  conditions  for 
delivery  directly  to  the  ordering  activity. 
Schedule  users  are  provided  the 
opportunity  to  fill  their  requirements 
with  the  item  having  the  features  which 
meet  their  needs  and  that  represents  the 
best  value  at  the  lowest  overall  cost. 
Many  of  the  schedules  are  established 
for  a  multi-year  period.  All  multiple 
award  schedule  contractors  are  required 
to  prepare  and  distribute  catalogs/price 
lists  which  must  be  used  with  the 
schedule  when  preparing  orders. 

Multiple  award  schedules  are 
awarded  in  accordance  with  the 
Competition  in  Contracting  Act  and  are 
competitive  in  that  participation  in  the 
program  has  been  open  to  all 
responsible  sources.  Orders  are  placed 
under  contracts  using  procedures 
designed  to  result  in  the  acquisition  of 
the  lowest  overall  cost  alternative  to 
meet  the  users  needs. 

5.  Supplies  and  services  available 
through  Federal  supply  schedule 
program.  A  wide  variety  of  commercial 
items  are  available  on  Federal  supply 


schedules.  Federal  agencies  place 
approximately  1.9  million  orders  valued 
at  approximately  $5.4  billion  under 
approximately  7,000  schedule  contracts 
each  year.  While  many  of  the  largest 
corporations  hold  schedule  contracts,  75 
percent  of  the  schedule  contracts  are 
with  small  business  concerns.  Exhibit  1 
provides  a  listing  which  identifies 
current  Federal  supply  schedules  and 
states  whether  the  schedule  is  a  single 
or  multiple  award  schedule. 

6.  Policy.  The  General  Services 
Administration  intends  to  make 
schedules  (except  FSC  65  I  B,  Drugs  and 
pharmaceutical  products  and  FSC  65 
VII,  Medical  equipment  and  supplies — 
invitro  diagnostic  substances,  reagents, 
test  kits  and  sets)  available  for  use  by  a 
State,  any  department  or  agency  of  a 
State,  and  any  political  subdivision  of  a 
State,  including  a  local  government,  the 
Commonwealth  of  Puerto'Rico.  and  the 
government  of  an  Indian  tribe  (as 
defined  in  section  4(e)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b(e))  upon 
their  request  imless  a  determination  is 
made  by  the  Contracting  Officer 
responsible  for  the  applicable  schedule 
that  it  is  not  appropriate  to  do  so. 
Schedule  contracts  will  only  be 
established  to  meet  the  needs  of  Federal 
agencies.  To  the  extent  that  eligible  non- 
Federal  users  have  a  need  for  the  same 
items  or  services,  they  will  be 
authorized  to  use  the  schedule 
contracts.  Individual  schedule 
contractors  will  be  able  to  elect  whether 
or  not  to  make  the  products  or  services 
on  schedule  available  to  non-Federal 
users  such  as  State  and  local 
governments. 

The  Administrator  of  General  Services 
has  made  a  determination  that  it  would 
not  be  in  the  interest  of  the  Federal 
Government  to  make  FSC  65  I  B.  Drugs 
and  pharmaceutical  products  and  FSC 
65  VII,  Medical  equipment  and 
supplies — invitro  diagnostic  substances, 
reagents,  test  kits  and  sets,  available  for 
use  by  non-Federal  users.  Certain 
unique  statutory  requirements  (Pub.  L. 
102-585,  Veterans  Health  Care  Act  of 
1992)  impacting  the  pricing  and 
availability  of  products  apply  to  FSC  65 
I  B  and  FSC  65  VII.  These  unique 
statutory  requirements  when  combined 
with  the  cooperative  purchasing 
provisions  would  have  the  unintended 
effect  of  increasing  costs  to  the  Federal 
users  of  the  schedules.  Therefore,  these 
schedules  will  not  be  made  available  to 
non-Federal  users. 

7.  Procedure  for  requesting 
authorization  to  use  Federal  supply 
schedules.  GSA  will  ask  each  State  and 
the  Commonwealth  of  Puerto  Rico  to 
estabUsh  a  point  of  contact  for  local 
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governments  to  work  through  in 
requesting  authorization  to  use  schedule 
contracts.  This  contact  will  serve  as  a 
clearinghouse  to  verify  that  the  entity 
making  the  request  is  indeed  either  a 
department  or  agency  of  the  State  or 
Commonwealth  or  a  political 
subdivision  of  the  State  (including  local 
governments)  or  Commonwealth.  GSA 
will  use  the  list  of  entities  recognized 
and  eligible  for  funding  and  services 
from  the  Bureau  of  Indian  Affairs  which 
is  published  pursuant  to  25  CFR  part  83 
to  confirm  eligibihty  of  Indian  tribes  for 
purposes  of  providing  authorization  to 
use  schedule  contracts.  (See  58  FR 
54364-54369.  October  21.  1993.  for  the 
list  of  entities.) 

8.  Conditions  for  use  of  Federal 
supply  schedules.  Organizations  that  are 
authorized  to  use  schedule  contracts 
will  be  required  to  agree  to  comply  with 
all  terms  and  conditions  of  the 
applicable  schedule  contract. 

9.  Ordering.  Initially,  authorized 
ordering  activities  will  place  orders 
directly  with  schedule  contractors  in 
accordance  with  ordering  instructions 
provided  in  the  schedule.  In  the  future 
(within  the  next  3-5  years).  GSA 
envisions  all  ordering  activities, 
including  State  and  local  governments, 
placing  orders  electronically  through  an 
on-line  system  that  will  provide  an 
electronic  catalog  of  available  products 
and  prices  and  permit  schedule  users  to 
actually  place  orders  once  they  have 
selected  the  item(s)  to  be  acquired.  GSA 
will  then  electronically  transmit  the 
orders  to  schedule  contracts  with  direct 
delivery  of  the  items  to  the  ordering 
activity. 

10.  Standard  terms  and  conditions  of 
Federal  supply  schedule  contracts.  GSA 
does  not  intend  to  establish  special 
terms  and  conditions  for  individual 

,  States  or  local  governments.  The  terms 
and  conditions  currently  used  in 
schedule  contracts  will  only  be  revised 
to  the  extent  necessary  to  recognize  the 
potential  for  State  and  local 
governments,  the  Commonwealth  of 
Puerto  Rico  and  Indian  tribes  to  use  the 
schedule  contracts.  Use  of  schedule 
contracts  will  be  optional  for  eligible 
non-Federal  users.  Interested  parties 
may  obtain  a  copy  of  typical  terms  and 
conditions  included  in  schedule 
contracts  by  contacting  the  Office  of 
GSA  Acquisition  Policy  on  (202)  501- 
1224  or  submitting  a  written  request  to 
the  address  identiHed  above.  In 
addition,  ordering  activities  should  note 
that  there  may  be  some  variations 
among  the  terms  and  conditions  of 
different  schedule  contracts,  to  address 
concerns  or  issues  that  are  unique  to  a 
particular  schedule  or  an  individual 
contract. 


11.  Disputes.  All  contracts  under 
GSA's  schedule  program  are  subject  to 
the  Contract  Disputes  Act  of  1978. 
Therefore,  any  disputes  regarding  orders 
placed  by  non-Federal  entities  will 
ultimately  have  to  be  resolved  and/or 
litigated  by  the  Federal  agency  awarding 
the  schedule  contract.  In  order  to 
promote  resolution  of  disputes  early  and 
without  litigation.  GSA  intends  to 
include  a  provision  in  schedule 
contracts  that  will  require  authorized 
ordering  activities  to  agree  to  (a)  attempt 
to  use  Alternative  Dispute  Resolution 
(ADR)  procedures  to  resolve  disputes 
with  schedule  contractors  before 
referring  the  matter  to  the  responsible 
Schedule  Contracting  Officer  for 
issuance  of  a  final  decision  which  may 
be  appealed  to  either  the  GSA  Board  of 
Contract  Appeals  or  the  U.S.  Court  of 
Federal  Claims,  (b)  reimburse  the  GSA 
for  any  payments  made  on  behalf  of 
authorized  users,  whether  by  settlement 
agreement  or  by  judgment,  and  (c)  set- 
off against  other  Federal  funds  due  to 
the  non-federal  entity  to  reimburse  GSA 
for  payments  made  to  the  permanent 
indefinite  judgment  fund. 

Should  GSA.  for  whatever  reason, 
find  itself  in  a  position  where  a  non- 
Federal  entity  will  not  pay  GSA,  GSA 
has  additional  controls.  The  first  such 
control  is  the  right  of  setoff.  GSA  would 
issue  several  demand  letters  to  the  non- 
Federal  entity.  If  the  entity  refuses  to 
pay  GSA  after  the  demand  letters  GSA 
would  forward  the  matter  to  its  finance 
office  which  would  determine  if  GSA 
had  other  assets  owing  to  the  non- 
Federal  entity.  If  so,  GSA  would  offset 
the  other  amounts  owed  to  the  entity.  If 
GSA  did  not  have  other  funds  ov^ng  to 
the  non-Federal  entity  GSA  would 
request  other  Federal  entities  to  offset 
the  amount  owed  GSA  from  the  amount, 
for  example,  at  the  Department  of 
Transportation  (DOT)  would  owe  the 
non-Federal  entity.  If  the  other  agency, 
i.e..  DOT  was  not  willing  to  offset  such 
funds.  GSA  could  request  that  the 
General  Accounting  Office  (GAO)  look 
into  the  matter  to  determine  whether 
GSA  is  correct  and  GAO  would  direct 
the  Treasury  Department's  Financial 
Management  Service  to  reprogram  the 
funds  accordingly. 

If  setoff  is  not  a  viable  option.  GSA 
will  require,  as  a  condition  of  a  non- 
Federal  entity's  use  of  the  schedule 
program,  that  the  non-Federal  entity 
agree  to  reimburse  GSA  for  losses 
incurred  by  the  entity  or  its  subordinate 
entities.  The  effect  of  this  agreement 
would  be  that  the  entity  would  in  effect 
"confess  judgment"  for  any  amounts 
found  by  our  Board  of  Contract  Appeals 
(or  the  Court  of  Federal  Claims  or  a 
settlement  agreement)  to  be  owing  a 


contractor,  including  the  cost  of 
litigation.  GSA  would  then  press  a 
collection  action  in  state  court  based 
upon  its  agreement  with  the  non- 
Federal  plus  the  relevant  board  or  court 
decision  or  settlement  agreement. 
Pursuit  of  a  coUection/indenmification 
action  in  the  State  Claims  Court  would 
be  performed  by  attorneys  from  the  U.S. 
Department  of  Justice,  or  by  GSA 
counsel,  properly  appointed  as  special 
assistants  under  the  authority  of  28 
U.S.C.  515  and  543. 

Both  setoff  and  the  "confessed 
judgment"  arrangement  would  require 
that  GSA  have  an  agreement  with  the 
non-Federal  entity  to  reimburse  GSA  for 
any  costs  incxured  by  GSA  in  trying, 
settling,  or  defending  a  case  brought 
against  GSA  for  breach  of  the  terms  of 
the  schedule  contract  (such  as  payment 
of  the  contractor)  caused  by  the  non- 
Federal  entity. 

12.  Administrative  fee  for  use  of 
Schedules.  The  Federal  Acquisition 
Streamlining  Act  of  1994  authorizes  the 
Administrator  of  GSA  to  require  the 
authorized  non-federal  users  of  the 
schedule  contracts  reimburse  GSA  for 
any  administrative  cost  for  using  the 
schedules.  GSA  is  in  the  process  of 
converting  the  Federal  Supply  Schedule 
Program  which  is  ciurently  funded 
through  Congressional  appropriations  to 
an  industrially  funded  operation.  GSA 
will  be  converting  all  schedules  to  a  full 
cost  recovery  program  within  the  next  3 
years.  As  schedules  are  converted  to 
industrial  funding  the  contracts  will 
provide  for  recovery  of  an 
administrative  charge  or  industrial 
funding  fee.  Schedule  contractors  price 
lists  will  reflect  the  administrative  fee. 

13.  Providing  information  on 
Cooperative  Purchasing  and  on  use  of 
Federal  supply  schedules.  GSA  will 
make  information  available  for  State  and 
local  govenunents  interested  in 
Cooperative  Purchasing,  and  will  work 
with  professional  associations  to  ensure 
widespread  dissemination  of  that 
information.  Training  classes  at  the  GSA 
Interagency  Training  Center  will  be 
available  for  employees  of  State  and 
local  governments  to  learn  more  about 
the  GSA  schedule  program. 

14.  Implementation  dates.  Necessary 
changes  in  the  GSA  Acquisition 
Regulations  (48  CFR  Chapter  5) 
regarding  the  award  of  schedule 
contracts  will  also  be  made  after  notice 
and  public  comment.  Existing  schedule 
contracts  will  only  be  modified  by 
mutual  agreement  of  the  parties  to 
permit  state  and  local  governments  and 
other  authorized  entities  to  begin 
placing  orders.  The  necessary  changes 
will  be  made  and  implementing 
regulations  will  be  in  place  no  later  than 


October  1.  1995,  and  may  be  issued 
earlier.  GSA  is  also  considering  a 
phased  implementation  process  which 
would  bring  the  newly  authorized  non- 
Federal  users  on  in  stages.  This  will 
allow  GSA  to  better  manage  the  process 
to  ensure  a  smooth  transition  for  both 
schedule  contractors  and  for  the  newly 


authorized  users.  GSA  would  welcome 
comments  and/or  suggestions  on 
approaches  to  phasing  the 
implementation  process. 

Dated:  February  28,  1995. 
Ida  M.  Ustad. 

Associate  Administrator  for  Acquisition 
Policy. 

Exhibit  1 


Schedule  identification 


19  1 
26  II  A 
32&34 
36  11 

36  1V 

37  II  A 

381  A 
39  II  A 

39IIB 
42  IB 
42  IV 
49  18 

49  11 
54  II  A 
56  IV  A 
58  III  B 

58  VA 

58  VI  &  VII 

58  IX 

Schedule  title 


61  III 

61  V  A 

61  VB 

621 

6211 

631 

65IB 
65IC 
65  MB 
65  lie 
65IID 
65IIE 
65IIF 

65  III  A 
65VA 
65  VII 
65  IX 

65  1!  A 

66  11  B 


66  lie 

65  11  E 
66IIG 

66  11  H 
66  11  J 


Small  craft  and  manne  equipment  and  floating  marine  ban-iers— boats,  motors,  and  accessories  ... 
Pneumatic  highway  tires,  new  and  retread— passenger,  emergency/pursuit,  light  truck,  truck-bos 

Woodworking  and  metalworking  machinery  and  equipment — electric .' 

Special  industry  machinery— lithographic  printing  plates,  solutions  and  masters:  printing,  duplicaf- 

ing.  and  book-binding  equipment;  pulverizing,  pulping,  and  shredding  machines. 

Special  Industry  Machinery— copying  equipment,  supplies  and  services  

Lawn   and  garden  equipment  &  cattle  guards— lawn   mowers,   shredders,   edgere,   trimmers, 

rototillers,  broadcasters,  spreaders,  sprayers,  vacuums,  sweepers,  tractors,  snow  blowers/snow 

throwers,  accessones,  cattle  guards. 

Road  maintenance — clearing  and  cleaning  equipment 

Material  handling  equipment— conveyors,  hand-lift  trucks  ar>d  carts,  vraretiouse  trijcte  iid 

tors,  pallets  and  pallet  stacking  frames. 

Material  handling  equipment— fori<lifts:  electric,  gasoline,  diesel 

Fire  fighting  and  rescue  equipment — urt>an  and  wikj  land  i™™™™!!!!!"""""™"™""! 

Fire  fighting  vehicles  and  waste  disposal  vehicles  """""!"""!""!""!"!!""!""" 

Maintenance  and  repair  shop  equipment— nxjtor  vehicle  and  miscellaneous  maintenance  and  spe^ 

cialized  repair  shop  equipment. 

Maintenance  and  repair  shop  equipment — cleaning  equipment 

Scaffolding,  wori<  and  service  platforms """"""""."".".!"""""'" 

Construction  and  buiWing  materials— stripdoors,  wall  covering,  roof  coverings,  and  storm  vvinctows 
eommunications  equipment— recording  and  reproducing  video  and  audio  equipment  purchase,  re- 
pair parts  and  rep>air  service. 
ADP/telecommunications  media  supplies — video  and  audio  recording  tape,  electrons  data  tape, 

magnetic  cards,  cassettes  and  cartridges,  diskettes,  disk  packs,  and  disk  cartridges. 
Telephone  equipment,  videoconferencing  equipment,  facsimile  equipment,  pagers,  non-tactical 

two-way  radio  transmitters,  radka  receivers  and  antennas. 
Telecommunications  equipment— telemetry,  undemvater  sound  radar  (except  airtxjrne),  visible  and 

invisible  light  communrcations,  signal  data,  night  vision. 
Batteries— dry  cell  and  heavy  duty  electric  storage,  stationary,  marine,  railway,  alkaline  and  nickle 

cadmium. 

Portable  generators  and  generator  sets,  electrical  power  and  distribution  equipment  load  banks 
and  load  bank  accessories. 

Power  and  distribution  equipment— non-rotating  battery  chargers,  and  surge  suppression  devK«s 

Lighting  fixtures  and  lamps— tiousehold  and  quarters  use  

Energy  efficient  products— lighting  sensors  (switches),  solar  electric  power  systems,  fluorescent 
lighting  fixtures,  lighting  reflectors,  lighting  louvers,  and  lighting  ballasts. 

Alarm  and  signal  systems/facility  management  systems— miscellaneous  alarms  and  systems,  fa- 
cility managemerrt/energy  management  systems. 

Drugs  and  Pharmaceutical  products  

Antiseptic  Ik^uid  skin  cleansing  detergents  &  soaps  „ !.!."!"!™ 

Medical  and  veterinary  equipment— supplies  surgk:al  instruments  and  supplies Z.....Z.".. 

Dental  equipment  and  supplies — operator  and  latx>ratory 

Medical  equipment  and  supplies— medk^ai  equipment  supplies,  and  replacement  parts  ........ 

Mecical  equipment— pacemakers  and  related  analyzing  systems  

Medical  equipment  and  supplies— wheel-chairs,  manual  (including  sports)  and  powered;  motorized 
three-wheeled  scooters. 

Medkal  equipment  and  supplies — soap,  stretcher,  and  sphygmomanometers  

Medical  X-ray  equipment  supplies— including  medical  and  dental  x-ray  film „".. 

Medical  equipment  and  supplies— invitro  diagnostk;  substances,  reagents,  test  kits  and  sets  

ehemk:al  and  chemical  products — bulk  oxygen  

Laboratory  instruments  ano  equipment ; .'.......... 

Instruments  and  latwratory  supplies— glass,  plastic,  ceramfc.  metal  and  other  laboratory  ware; 
support  apparatus;  latxiratory  distillation  and  demineralization  apparatus,  waste  solvent  recov- 
ery systems;  tissue  culture  apparatus. 

eiinical  and  biological  equipment— mcroscopes.  centrifuges,  PH  meters,  microtomes,  stin^ers, 
titrators/titratlon  systems. 

Instruments  and  laboratory  equipment— laboratory  tjalances,  precision  scales  and  accessories  

Instruments  and  laboratory  equipment — graphic  recording  instruments  

Instruments  and  laboratory  equipment— electrical  and  electronic  components  and  test  equipment  . 

Instruments  and  laboratory  equipment — electronk:  signal,  communicatwn,  and  component  test  and 
analysis  instruments  (oscilloscopes,  analyzers,  generators,  testers,  counters,  meters  and 
bridges). 


Type  of  schedule 


Multiple  Award. 
Single  Award. 
Multiple  Award. 
Mutti(}le  Award. 

Multiple  Award. 
Multiple  Award. 


Multiple  Award. 
Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multip)<e  Award. 
Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
Multipte  Award. 

Muttlpte  Award. 

Multiple  Award. 

Multip)le  Award. 

Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multiple  Award. 

Multiple  Award. 


Multiple 
Multiple 
Multple 
Multiple 
Multiple 
Multiple 
Multiple 


Award. 
Award. 
Award. 
Award. 
Award. 
Award. 
Award. 


Single  Award. 
Multiple  Award. 
Multiple  Award. 
Single  Award. 
Multiple  Award. 
Multiple  Award. 


Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
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Exhibit  1 — Continued 


^Vl 


Schedule  kjentilication 


66  ML 

66  MM 

66  UN 
66  110 


66  11  P 
66IIQ 

66IIR 


66IIT 

66  III 

67  II  &  III 
67IVB 
681  A 


68  MIC 

68  HI  D 

68MIE 

68  III  F 

68  III  G 

68  Ml  K 

68  MIL 

68  III  M 

68  III  N 

68VB&C 

68  VI  A 

68VI  B 

69 

70  1  A 

70  1  B  &  C 

71  IE 

71  IH 

71  HE 

71  III  A 

71  III  B 

71  III  C 

71  III  D 

71  Ml  E 

71  III  F 

71  lUH 

71  III  J 

71  III  L 

71  Ml  M 

71  Ml  N 

71  III  T 

71  III  Y 

71  III  Z 

71  X 

71  XIV  B 

72  1  A 

72  IB 

Schedule  title 


Instruments  and  laboratory  equipnient— transducers;  trarwducer  amplifiers,  and  panel  meters; 
temperature/heat  instruments;  matbrial  and  machine  (vibration)  testing  equipment;  cable/pipe  lo- 
cators; arxj  accessones. 

Instalments  and  laboratory  equipment— spectrophotometers,  spectrometers,  densito-meters,  liquid 
scintillation  systems,  multichannel  pulse  height  analyzers,  photo-meter,  and  pdarograph  analy- 
sis equipment,  various  options/accessories  and  maintenance  and  repair  service. 

Instruments  and  laboratory  equipment— analyzers,  chromatographs,  colony  counters.  Wood  analy- 
sis systems,  dilutors,  pipettes,  electrophoresis  equipment,  and  image  analysis  systems. 

Instruments  and  laboratory  equipment— animal  cages,  bath,  dryers  (glassware),  environmental 
and  plant  growth  chambers,  freeze  drying  equipment,  fume  hoods,  furnaces,  incubators,  mem- 
brane bacterial  filter,  ovens,  pumps,  refrigerators  and  freezers,  sterilizers,  ttiermoneters,  wash- 
ers. 

Laboratory/pharmacy  furniture 

Instruments  and  latwratory  equipment— environmental  analysis  equipment,  oceanographic,  weath- 
er and  water  quality. 

Instruments  and  laboratory  equipment — environmerrtal  analysis,  pollution  control,  air  hazard  de- 
tecting equipment;  liquid  or  gas  flow/level  arxl  water  velocity  measuring  instruments  and  acces- 
sories. 

Biological  safety  cabinets — vertical,  laminar  airflow  cat>inetry 

Cost  per  test— clinical  analyzers,  laboratory,  chemistry,  hematology,  coagulation  urinalysis,  micro- 
biology. 

Photographic  equipment  and  supplies— camera,  projectors,  developing  and  finishing  equipment, 
rear  screen  pro)ectors,  photographic  paper  and  miscellaneous  supplies. 

Microphotograph  equipment  and  supplies— cameras,  projectors,  and  printers,  developing  and  du- 
plicating equipment,  arxl  chemicals,  film,  and  paper. 

Chemical  and  chemical  products— calcium  chloride,  deicing  compounds,  sodium  chloride  and  bulk 
sodium  chloride. 

Chemical  and  chemical  products — dry  ice  

Chemical  and  chemical  products — propane 

Chemical  and  chemical  products — sulphur  hexafkxjride  

Chemical  and  chemical  products — refrigerant  fkxxocartxxis  ~..... — .~.... — 

Chemical  and  chemical  products — helium  - 

Chemical  and  chemical  products — oxygen:  aviator's  breathing  ~ 

Chemical  and  chemical  products — industrial  gases  in  high  pressure  cylinders  

Chemical  and  chemical  products — industrial  gases,  liquid,  in  bulk  and  in  tow-pressure  cylinders  .... 

Chemical  and  chemical  products — industnal  gases,  chtonne  and  ammonia 

Chemical  and  chemical  products— water  treatment  chemcals  for  heating  and  cooling  systems, 
and  boiler  fuel  oil  additives. 

Chemical  and  chemical  products — disinfectants 

Chemical  and  chemical  products — deodorants  

Training  aids  and  devices — programmed  learning  materials 

General  purpose  commercial  automatic  data  processing  equipment  (used  primarily  on-line)  and 
software. 

General  purpose  commercial  automatic  data  processing  equipment,  end-user  computers  (normally 
microcomputers)  and  equipment  used  primanly  off-line,  and  software. 

HousehoW  and  quarters  furniture — upholstered  (performance  tested)  furniture 

HousehoW  and  quarters  furniture — wall  units,  loft  groups  and  unaccompanied  personnel  fumiture  . 

Furniture  systems— systems  and  modular  furniture.  wort<stations  clusters,  leased  fumiture  systems 
arxj  clusters. 

Miscellaneous  furniture — classroom,  auditonum  and  theater  seating  y. 

Miscellaneous  furniture — library,  wood  or  metal  

Miscellaneous  furniture — storage  catiinets  for  forms  and  flammatile  liquids 

Miscellaneous  furniture — mail  sorting  and  distribution  equipment,  nrxxlular  storage  cabinets,  and 
rTX>lded  plastic/corrugated  storage  bins. 

Miscellaneous  fumiture — safes,  vault  doors,  map  and  plan  files  and  accessories,  COMSEC  corv 
tainers,  arxJ  special  access  control  containers. 

Miscellaneous  furniture — hospital  patient  room  furniture  

Miscellaneous  furniture — multipurpose  seating,  rotary  ergonomic  chairs,  ctothing  kxkers.  drafting 
stools  arxJ  intensive  use  task  chairs. 

Miscellaneous  furniture— vertical  t)lue-pnnt  filing  cabinets,  roil  drawing  files,  and  high  density  rixjv- 
at)ie  shelf  filing  cabinet  systems. 

Miscellaneous  furniture —  cafeteria  and  food  service  - 

Miscellaneous  fumiture— acoustical  partitions,  speech  privacy  partitions,  and  vertical  surface  pan- 
els. 

ADP  furniture — storage  and  transportation  items  

Display  and  communication  boards  

Special  purpose  furniture— drafting  stools,  ctothing  kxkers.  and  tocker  benches  ~ 

Miscellaneous  furniture — partitions 

Miscellaneous  tatJies — conference  room  and  multi-purpose  tabies 

Industrial  furniture — tables,  benches,  and  cat)inets 

HousehoW  and  commercial  furnishing — carpet,  rugs,  carpet  tiles,  and  carpet  cushions 

Resilient  ftooring — vinyl  and  rubber  tile  and  sheet  goods 


Type  of  schedule 


Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Multiple  Award. 


Multiple  Award. 
Multiple  Award. 

Multiple  Award. 


Multiple  Award. 
Multiple  Award. 

Multiple  Award. 

Multiple  Award. 

Slr>gle  Award. 

Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
Multiple  Award. 

Multipie  Award. 

Multiple  Award. 
Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Multiple  Award. 

Multiple  Award. 
Muttifsle  Award. 
Multiple  Award. 
Sir>gle  Award. 
Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
Multiple  Award. 
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Schedule  identification 


72  1  E 
72  V 


72  VIM  B 

72  VIM 

73  Ml 


74  1  A 

74  II  &  III 

74  1V 

75  ID 

75  11  A 

75  V 

75  VIM  A 

75X1 

761 

76  n 

77  11  N 

77  Ml 

78  1  A 

78  IC 

79  IB 

79  MA 


79  V 

80  VI  A 

81  IB 

84  11  B 
84  VA 
84  VI  A 
89  1 
89  11 
99  1V  A 

99VA 
99  VI  A 
653 
732  1  A 
732  IB 
738  X 
751  11 
751  111 
781  I  &  II 

782 

823 

872 
874 


Schedule  title 


HousehoW  and  commercial  furnishings— mats  and  matting  (with  and  without  logos) 

HousehoW  and  commercial  furnishings— draperies,  coordinating  bedspreads,  and  drapery  hard^ 

ware,  cubical  curtains,  cubicle  hardware,  Venetian  blinds,  window  shades,  and  measuring  and 

installation. 

Recycling  collection  containers  &  specialty  waste  receptacles  

Household  and  office  accessories— wall  art,  artificial  trees,  plants,  planters,  ash  urns  and  smok- 
ing stands. 

Food  sen/ice,  handling,  refrigeration  and  storage  equipment— cooking  equipment,  dish-washing 
equipment,  food  preparation  equipment,  food  service  equipment,  refrigeration  and  other  mis- 
cellaneous items. 

Office  machines— anti-theft  devices,  electronic  typewriters,  visual  display  preparation  devices 
sound  reduction  enclosures,  central  dictation  systems,  rental,  repair  and  maintenance. 

Office  machines— adding,  calculating,  cash  registers,  time  measuring  Instruments,  and  miscellane- 
ous office  machines. 

Visible  record  equipment— frames  for  pockets  and  cards,  posting  and  ledger  trays,  cabinets  and 
tub  files. 

Office  supplies— plotting,  facsimile,  chart,  recording  paper  and  supplies  

Office  supplies— drawing  pencils,  label  maricing  and  identification  tape,  chart  supplies,  desk  sort- 
ers (plastic  and  metal),  typewriter  correction  material,  price  marking  equipment,  data  and  loose 
leaf  binders,  computer  printout  ruler,  typist  copy  holder,  adhesive  backed  note  pads  and  roll, 
fine  tip  markers,  printwheels,  typing  elements,  ribbons  for:  typewriters,  computers,  word  proc- 
essors, cak;ulafors,  time  recorders,  and  time  stamps,  electronic  cash  registers,  ink  rolls  for  elec- 
tronic calculators  and  electronic  cash  registers. 

Office  supplies— envelopes:  mailing,  printed  and  plain  

Office  supplies — cards:  tatxilating,  aperture,  and  copy  ""!!!"!!!!!!]!!."!! 

Offrce  supjjlies— xerography  fjaper  and  thermal  copy  paper !!!!!."."."!!!!!""!!!!!!.."!."! 

Publications— dictionaries,  encyclopedias,  other  reference  books  and  pamphlets,  maps,  aUases 
charts,  and  globes. 

Publications— law  books,  tax  and  reporting  periodicals,  and  microfilmed  library  systems 

Musk^al  Instruments — Instruments,  amplifiers,  accessories,  and  spare  parts 

Audio  and  video  equipment— televisions,  radios,  phonographs,  and  VCRA/CP _ 1"!!!!!!."!!!!!!! 

Athletk:  arW  recreational  equipment — outdoor  equipment  "". 

Part<  and  outdoor  recreational  equipment— outdoor  recreational  equipment 

Cleaning  equipment  and  supplies— vacuum  cleaners,  carpet  shampooers,  floor  polishing  and 

scrutibing  machines. 
Ware  washing  compounds  and  laundry  detergent— liquid  and  powdered  dish  washing  compounds 
(contractor's  standard  commercial  supplies  of  detergents,  rinse  additives,  and  related  supplies) 
with  contractor  supplied,  installed,  and  maintained  accessory  dispensing  systems. 

Sortients — marine  and  non-marine  

Latex  base  paint  (interior  &  exterior)— latex  paint,  gloss,  semi-gloss,  and  flat,  tint  bases  and  ready 

mixed  colors  and  latex  primer  sealer. 
Shipping,  packaging  &  packing  supplies— bags,  sacks,  boxes,  cartons,  crates,  packaging  and 
packing  bulk  materials. 

Clothing  and  furnishings — special  purpose  clothing 

Clothing  and  footwear — athetk:  and  recreational  

Law  enforcement  equipment — personal,  canine,  vehicle,  and  related  items  

Subsistence— cereals,  cookies,  crackers,  indivWual  condiments  and  granola  snacks  

Subsistence — dietary  supplement,  tfierapeutic  

Signs— signs,  display  systems,  traffic,  road  and  boundary  signs,  mariners  and  related  corrponente 
and  fixtures. 

Services — recruiting  aid  promotional  material 

Trophies  and  awards — trophies,  awards,  plaques,  pins  and  ribbons  

NationwWe  Government  relocation  services  ..!.".."!!!." 

Factual  data  reports — consumer  arW  comnf>ercial  credit  ' 

Professional  debt  collection  services 

Investigation  of  discrimination  complaints  and  pxeparation  of  investigative  reports 

Automobiles  and  light  truck  vehicles— closed-end  lease,  without  maintenance 

Leasing  of  surveillance  and  law  enforcement  vehicles ".""' 

Professional  film  processing  and  vWeotape  processing  sendees— rrrotion  prcture,  filmstrips,  slides, 

audio  tapes,  and  related  materials. 
Distribution  of  audiovisual  materials  (ft-ee  loan) — motion  picture  films,  vWeo  tapes,  cassettes,  film- 
strips,  sIkJes,  audio  tapes,  and  related  materials. 

Servrces — tending  library  

Prepayment  audit  of  Government  transportation  billing  documents  

Total  quality  management  Implementation — service — consulting  servk^s,  conducted  formal  train- 
ing arxJ  training  aids  arxJ  materials  for  agency  training  purposes. 


Type  of  schedule 


Multiple  Award. 
Multiple  Award. 


Multiple  Award. 
Multiple  Award. 

Multiple  Award. 


Multiple  Award. 

Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Multiple  Award. 


Single  Award. 
Single  Award. 
Multiple  Award. 
Multiple  Award. 


Multiple 
Multiple 
Multiple 
Multiple 
Multiple 
Multiple 


Award. 
Award. 
Award. 
Award. 
Award. 
Award. 


Multip>le  Award. 


Multiple  Award. 
Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Multipile  Award. 
Multiple  Award. 
Multiple  Award. 
Multiple  Award. 

Multiple  Award. 
Multiple  Award. 
Single  Award. 
Multiple  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Single  Award. 
Multiple  Award. 

Multiple  Award. 

Multiple  Award. 
Single  Award. 
Multiple  Award. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  234 

[FRA  Docket  No.  RSGC-6:  Notice  No.  2]  ^ 

RIN  2130-AA92 

Selection  and  installation  of  Grade 
Crossing  Warning  Systems;  Notice  of 
Proposed  Rulemaking 

AQENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

ACTION:  Change  of  hearing  date. 

summary:  On  March  2.  1995.  FRA 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(60  FR  116491  regarding  the  selection 
and  installation  of  grade  crossing 
warning  systems.  A  public  hearing  was 
scheduled  for  May  9. 1995. 

Due  to  scheduling  constraints.  FRA 
must  change  the  date  of  the  public 
hearing.  As  a  consequence.  FRA  is 
rescheduling  the  public  hearing  to  April 
24.  1995.  The  hearing  location  remains 
the  same  and  will  be  held  in  room  2230 
of  the  Nassif  Building.  EXDT 
Headquarters  Building,  400  Seventh 
Street.  S.W..  Washington.  DC.  We 
apologize  for  any  inconvenience  this 
rescheduling  may  cause. 

DATES:  A  public  hearing  will  be  held  at 
9:30  a.m.  on  April  24, 1995. 

ADDRESSES:  A  public  hearing  will  be 
held  in  room  2230  of  the  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  Persons  desiring  to 
speak  at  the  hearing  should  notify  the 
Docket  Clerk  by  telephone  (202-366- 
0628)  or  by  writing  to  the  Docket  Clerk 
at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  F.  George.  Chief.  Highway-Rail 
Crossing  and  Trespasser  Programs 
Division,  Office  of  Safety,  FRA,  400 
Seventh  Street.  S.W.,  Washington,  D.C. 
20590  (telephone  202-366-0533),  or 
Mark  Tessler,  Trial  Attorney,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590 
(telephone  202-366-0628). 

Issued  in  Washington,  DC  on  March  31, 
1995. 

Donald  M.  ItzkofT. 
Deputy  Administrator. 
IFR  Doc.  95-8627  Filed  4-fr-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  VI 

[Docket  No.  950318075-6075-01;  I.D. 
022895C1 

RIN  004A-AH86 

Golden  Crab  Fishery  off  the  Southern 
Atlantic  States;  Control  Date 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACDON:  Advance  notice  of  proposed 

rulemaking;  consideration  of  a  control 

date. 

SUMMARY:  This  notice  announces  that 
the  South  Atlantic  Fishery  Management 
Council  (Council)  is  considering 
whether  there  is  a  need  to  impose 
management  measures  in  the  golden 
crab  fishery  in  the  exclusive  economic 
zone  (FEZ)  off  the  southern  Atlantic 
states,  and  if  there  is  a  need,  what 
management  measures  should  be 
imposed.  IHt  is  determined  that  there 
is  a  need  to  impose  management 
measures,  the  Council  may  initiate  a 
rulemaking  to  do  so.  Possible  measures 
include  the  establishment  of  a  limited 
entry  program  to  control  participation  or 
effort  in  the  fishery.  If  a  limited  entry 
program  is  established,  the  Council  is 
considering  April  7,  1995,  as  a  possible 
control  date.  Consideration  of  a  control 
date  is  intended  to  discourage  new  entry 
into  the  fishery  based  on  economic 
speculation  during  the  Council's 
deliberation  on  the  issues. 
DATES:  Comments  must  be  submitted  by 
May  8,  1995. 

ADDRESSES:  Comments  should  be 
directed  to  the  South  Atlantic  Fishery 
Management  Council,  Southpark 
Building.  Suite  306.  1  Southpark  Circle. 
Charleston.  SC  29407-4699. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
golden  crab  fishery  is  not  currently 
managed  under  a  fishery  management 
plan  (FMP)  prepared  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
However,  there  is  a  small  scale  trap 
fishery  for  golden  crabs  [Chaceon 
fenneri)  in  the  FEZ  off  the  southern 
Atlantic  states.  The  fishery  is 
prosecuted  primarily  in  depths  of  110  to 
220  fathoms  (approximately  200  to  400 
m)  on  sand.  mud.  and  clay  bottoms.  The 
fishery  has  operated  sporadically  off 
North  and  South  Carolina  and  off  the 


east  coast  of  Florida.  The  fishery  is 
currently  operating  8  to  10  miles  (15  to 
19  km)  off  Miami.  FL.  Information  on 
the  fishery  is  limited — the  number  of 
fishermen,  number  of  traps,  and  current 
production  are  unknown. 

In  February  1995.  the  Council  held  a 
scoping  meeting  to  solicit  input  from 
the  industry  and  public  on  the  need  for 
management  of  the  golden  crab  fishery. 
Based  on  the  results  of  the  meeting,  the 
Council  began  development  of 
management  options  for  the  fishery.  The 
range  of  options  the  Council  will 
consider  include  data  collection,  area 
restrictions,  seasons,  size  limits,  trap 
escape  panel  requirements,  prohibition 
on  harvest  of  females,  and  limited  entry 
or  access.  Implementation  of  any 
management  measures  for  the  fishery 
would  require  preparation  by  the 
Council  of  a  new  FMP  or  amendment  to 
an  existing  FMP  to  include  golden  crab. 
The  Council  will  discuss  these  issues  at 
its  April  10-14,  1995,  meeting  in 
Savannah,  GA.  In  either  event, 
publication  of  a  proposed  rule  with  a 
public  comment  period,  NMFS' 
approval  of  the  FMP  or  amendment,  and 
publication  of  a  final  rule  would  be 
required. 

As  the  Council  considers  management 
options,  including  limited  entry  or 
access-controlled  management  regimes, 
some  fishermen  who  do  not  currently 
harvest  golden  crab,  and  have  never 
done  so,  may  decide  to  enter  the  fishery 
for  the  sole  purpose  of  establishing  a 
record  of  making  commercial  landings 
of  golden  crab.  When  management 
authorities  begin  to  consider  use  of  a 
limited  access  management  regime,  this 
kind  of  speculative  entry  often  is 
responsible  for  a  rapid  increase  in 
fishing  effort  in  fisheries  that  are  already 
fully  developed  or  overdeveloped.  The 
original  fishery  problems,  such  as 
overcapitalization  or  overfishing,  may 
be  exacerbated  by  the  entry  of  new 
participants.  If  management  measures  to 
limit  participation  or  effort  in  the 
fishery  are  determined  to  be  necessary, 
the  Council  is  considering  April  7,  1995 
as  the  control  date.  After  that  date, 
anyone  entering  the  fishery'may  not  be 
assured  of  future  participation  in  the 
fishery  if  a  management  regime  is 
developed  and  implemented  that  limits 
the  number  of  participants  in  the 
fishery. 

Consideration  of  a  control  date  does 
not  commit  the  Council  or  NMFS  to  any 
particular  management  regime  or 
criteria  for  entry  into  the  golden  crab 
fishery.  Fishermen  are  not  guaranteed 
future  participation  in  the  golden  crab 
fishery  regardless  of  their  date  of  entry 
or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date 


under  consideration.  The  Council  may 
subsequently  choose  a  different  control 
date,  or  it  may  choose  a  management 
regime  that  does  not  make  use  of  such 
a  date.  The  Council  may  choose  to  give 
variably  weighted  consideration  to 
fishermen  in  the  fishery  before  and  after 
the  control  date.  Other  qualifying 
criteria,  such  as  documentation  of 
commercial  landings  and  sales,  may  be 
applied  for  entry.  The  Coimcil  may 
choose  also  to  take  no  further  action  to 
control  entry  or  access  to  the  fishery,  in 
which  case  the  control  date  may  be 
rescinded. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  3. 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-8623  Filed  4-6-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servic« 

White  Pine  Cre«k  EiS,  Vegetation 
Management  Analysis;  Clearwater 
National  Forest,  Benewah  and  Latah 
Counties,  Idaho 

agency:  Forest  Service.  USDA. 

ACTION:  Notice;  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  Clearwater 
National  Forest,  will  prepare  an 
environmental  impact  statement  (EIS)  to 
disclose  effects  of  alternative  decisions 
it  may  make  to  manage  vegetation, 
restore  watersheds,  and  analyze  access 
management  in  the  vicinity  of  White 
Pine,  Blakes  Fork  and  Meadow  Creek 
drainages.  The  area  is  located 
approximately  25  miles  northeast  of  the 
town  of  Fotlatch  Idaho,  near  North- 
South  Ski  Bowl.  The  purpose  of  the 
project  is  to  implement  the  Clearwater 
Forest  Plan  within  the  context  of 
ecosystem  management  principles; 
conserve  biological  diversity  and 
integrity;  restore  fire's  role  within  fire 
dependent  communities:  reduce  the 
chance  of  spread  of  large  fires;  and. 
provide  timber  from  suitable  lands  in 
response  to  human  demands  for  wood 
products. 

This  project  will  tier  to  the  Clearwater 
National  Forest  Environmental  Impact 
Statement  Land  and  Resource 
Management  Plan  and  Forest  Plan 
(1987).  which  provides  overall  guidance 
of  land  management  activities  on  the 
Clearwater  National  Forest.  Analysis 
will  also  be  conducted  in  compliance 
with  the  Stipulation  of  Dismissal  agreed 
to  in  the  settlement  of  the  lawsuit 
between  the  Forest  Service  and  the 
Sierra  Club.  et.  al.  (Signed  September 
13.  1993). 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 


management  opportunities  for  the  area 
being  analyzed. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  on  or  before  May  22,  1995. 
ADDRESSES:  Send  written  comments  to 
Carmine  Lockwood.  District  Ranger. 
Palouse  Ranger  District,  Route  2,  Box  4, 
Potlatch,  Idaho  83855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Lay,  Team  Leader,  at  the  same 
address.  (208)875-1131. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  designed  to  restore 
terrestrial  and  aquatic  ecosystem  health 
and  to  provide  benefits  to  people  within 
the  capabilities  of  ecosystems.  A 
significant  factor  in  the  decline  of  the 
health  of  the  White  Pine  Creek  project 
area  ecosystem  is  the  reduction  of 
western  white  pine  abundance  caused 
by  white  pine  blister  rust.  The  blister 
rust  has  created  large  areas  with  heavy 
concentrations  of  standing  dead  and 
down  fuels.  Vegetation  treatments 
designed  to  reintroduce  western  white 
pine  in  the  forest  cover  type  will  be 
analyzed.  Regeneration  and 
intermediate  harvest  treatments 
intended  to  improve  the  structure 
composition  and  function  of  the  forest 
matrix  will  be  analyzed,  along  with  the 
use  of  prescribed  fire  and  mechanical 
methods  to  treat  excessive  fuel  loadings. 
Intermediate  treatments  will  be 
designed  to  improve  forest  health 
conditions  by  treating  overstocked 
stressed  sites  while  maintaining 
desirable  serai  species  such  as  western 
white  pine,  ponderosa  pine  and  western 
larch.  These  overstocked  stands  are 
highly  susceptible  to  root  rot  pathogens, 
bark  beetles,  defoliators,  and  dwarf 
mistletoe.  Restoration  of  the  aquatic 
component  will  focus  on  eliminating 
sediment  deUvery  sources  to  aquatic 
and  riparian  habitats,  as  well  as 
improving  the  structural  components  in 
riparian  areas  by  installing  large  woody 
debris  where  it  is  lacking.  Other  fish 
habitat  improvement  projects  are  also 
included  in  this  analysis. 

The  Clearwater  National  Forest  Plan 
provides  guidance  to  management 
activities  within  the  potentially  affected 
area  through  its  goals,  objectives, 
standards  and  guidelines,  and 
management  direction.  The  areas  of 
proposed  timber  harvest  and 
reforestation  would  occur  only  on 
suitable  timber  land.  Management  Areas 
El.  A4,  A5  and  M2.  Below  is  a  brief 


description  of  applicable  management 
direction. 

Management  Area  El — Timber 
Management — Provide  optimum 
sustained  production  of  timber  products 
in  a  cost  effective  manner  while 
protecting  soil  and  water  quality. 

Management  Area  A4 — Visual  Travel 
Corridor — Maintain  or  enhance  an 
aesthetically  pleasing,  natural  appearing 
Forest  setting  surrounding  designated 
roads,  trails,  and  other  areas  considered 
important  for  recreational  travel  use. 

Management  Area  M5 — Developed 
Recreation  Sites — Manage  developed 
recreation  sites  to  meet  public  demands 
for  facilities  for  camping  and 
picnicking. 

Management  Area  M2 — Riparian 
Areas — Manage  as  areas  of  special 
consideration  with  distinctive  values, 
and  integrate  with  adjacent  management 
areas  to  the  extent  that  water  and  other 
riparian  resources  are  protected. 

The  White  Pine  Creek  study  area  lies 
along  the  divide  between  the  Palouse 
River  drainage  and  the  Spokane  River 
drainage.  It  is  a  roaded  area  with 
intermingled  ownership  on  the  interface 
between  forest  and  farmland  in  the 
panhandle  of  Idaho.  The  planning  area 
consists  of  approximately  8,000  acres 
located  in  T.42N.,  R.3W.  T.43N..  R3W., 
and  T.44N..  R.3W.  The  decision  to  be 
made  is  what,  if  anything,  should  be 
done  in  the  White  Pine  Creek  project 
area  to  (1)  Restore  terrestrial  and  aquatic 
ecosystem  components,  (2)  provide 
multiple  benefits  to  people  within  the 
capabilities  of  ecosystems.  An 
environmental  assessment  for  the  White 
Pine  Creek  project  area  was  prepared  in 
1994,  and  a  Decision  Notice  and 
Finding  of  No  Significant  Impact  was 
signed  in  July  of  1994.  This  Decision 
was  appealed  and  reversed  back  to  the 
District  in  October  of  1994  with 
instructions  to  prepare  an  EIS  if  the 
project  were  to  proceed.  The 
recommendations  included  in  the 
reversal  related  to:  (a)  cumulative  effects 
for  water  and  wildlife,  (b)  old  growth, 
and  (c)  range  of  alternatives  considered. 
All  of  these  issues  will  be  analyzed  in 
the  proposed  EIS  with  an  ecosystem 
management  approach. 

Public  participation  will  be  fully 
incorporated  into  preparation  of  the  EIS. 
The  first  step  is  the  scoping  process, 
during  which  the  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 


agencies,  the  Nez  Perce  and  Coeur 
D'Alene  Tribes,and  other  individuals  or 
groups  who  may  be  interested  or 
affected  by  the  proposed  action.  This 
information  will  be  used  in  preparing 
the  EIS.  Interested  individuals  and 
organizations  should  contact  the 
Palouse  Ranger  District  and  request  to 
be  placed  on  the  project  mailing  list. 
Those  doing  so  will  receive  future 
newsletters  related  to  this  project  and 
notification  of  public  meetings.  Scoping 
will  include:  inviting  participation, 
determining  the  project's  scope  and 
potential  issues,  eliminating  from 
detailed  study  those  issues  which  are 
not  significant,  and  determining 
potential  cooperating  agencies  and  task 
assigmnents.  The  public  will  also  be 
invited  to  participate  in  developing 
alternatives,  and  identifying  and/or 
reviewing  the  potential  environmental 
effects  of  the  proposed  action  and  its 
alternatives. 

Public  meetings  will  be  held  in  the 
Potlatch  Idaho  area  in  the  spring  of 
1995.  Field  trips  will  also  be  available 
if  the  public  requests  them.  The  exact 
dates  and  locations  of  these  meetings 
will  be  published  in  local  newspapers  at 
least  two  weeks  in  advance. 

Preliminary  issues  highlight  the  need 
to  maintain  biodiversity  and  biological 
integrity  by  providing  habitat  for  a 
broad  range  of  terrestrial  and  aquatic 
species.  Management  activities, 
primarily  logging  and  road  building  and 
the  introduction  of  white  pine  blister 
rust,  have  changed  some  of  the  natural 
disturbance  processes  such  as  insect 
and  disease  outbreaks  and  have  altered 
the  ecosystem  composition,  structure, 
and  resiliency  in  the  White  Pine  Creek 
project  area.  Management  activities  have 
affected  the  function  and  productivity  of 
some  riparian  systems  in  the  Meadow 
Creek  area. 

Aquatic  ecosystem  issues  include 
sediment,  temperature  and  peak  flows. 
Human  needs  and  desires  and  their 
effects  on  the  ecosystem  will  also  be  a 
driving  factor  in  the  formulation  of 
issues.  The  need  for  shelter, 
employment,  aesthetics  recreation, 
cultural,  and  spiritual  revitalization  all 
play  a  major  role  in  the  forest 
ecosystem.  The  direct,  indirect, 
cumulative,  short-term,  and  lortg-term, 
aspects  of  impacts  on  national  forest 
lands  and  resources,  and  those  of 
connected  or  related  effects  off-site,  will 
be  fully  disclosed. 

Preliminary  alternatives  will  likely 
include  a  range  horn  a  more  passive 
approach  of  managing  non-consumptive 
uses  to  a  more  active  consumptive  use 
approach  to  meet  social  demands.  All 
alternatives  will  focus  on  maintaining  or 
restoring  ecological  functions.  This  will 


involve  proposals  with  and  without 
roads,  different  intensities  and  types  of 
timber  harvest,  and  various  approaches 
to  access  management  including 
motorized  and  non-motorized 
recreation.  Most  action  alternatives  will 
analyze  riparian  and  aquatic  habitat 
improvement. 

Permits  and  licenses  required  to 
implement  the  proposed  action  may 
include  the  following:  consultation  with 
the  U.S.  Fish  and  Wildlife  Service  for 
compliance  with  Section  7  of  the 
Threatened  &  Endangered  Species  Act; 
a  permit  from  the  Idaho  Department  of  • 
Water  Resources  for  water  removal  for 
dust  abatement;  and  clearance  from  the 
Idaho  State  Historic  Preservation  Office. 

The  Forest  Service  predicts  the  Draft 
EIS  will  be  filed  in  August  of  1995  and 
the  Final  EIS  in  December  of  1995. 

The  Forest  Service  will  seek 
comments  on  the  Draft  EIS  for  a  period 
of  45  days  after  its  publication. 
Comments  will  then  be  summarized  and 
re^onded  to  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action  or  the 
effects  disclosure,  comments  on  the 
DEIS  should  be  as  specific  as  possible. 
It  is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  Draft 
EIS.  Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  Forest  Service  believes  it  is  • 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEIS's  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also.' 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45  day  comment  period  so 
that  substantive  comments  aiid 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 


meaningfully  consider  them  and 
respond  to  them  in  the  Final  EIS. 
As  Forest  Supervisor,  I  am  the 
Responsible  Official  for  this  project.  My 
address  is  Clearwater  National  Forest, 
12730  U.S.  Highway  12.  Orofino.  ID 
83544  (208-476-4541). 

Dated:  March  28, 1995. 
James  L.  Caswell, 
Forest  Supervisor. 
[PR  Doc.  95-8530  Filed  4-&-95;  8:45  am) 

BILUNG  CODE  341fr-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

ADAAG  Review  Advisory  Committee; 
Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice,  as 
required  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  of  the 
dates  and  location  of  the  meetings  of  its 
ADAAG  Review  Advisory  Committee. 
DATES:  The  ADAAG  Review  Advisory 
Committee  will  meet  on  April  26.  27, 
28,  and  29, 1995.  The  schedule  of  events 
is  as  follows: 

Wednesday,  April  26,  1995 

9:00  a.m.-3:00  p.m. — Communications 

Subcommittee 
4:00  p.m.-6:00  p.m.— Editorial 

Subcommittee 

Thursday,  April  27,  1995 

9:00  a.m.-3:00  p.m.— Plumbing 

Subcommittee 
4:00  p.m.-8:00  p.m. — Accessible  Routes 

Subcommittee 

Friday,  April  28,  1995 

9:00  a.m.-ll:00  a.m.— Accessible 

Routes  Subcommittee 
12  Noon-6:00  p.m. — Special 

Occupancies  Subcommittee 

Saturday,  April  29,  1995 
9:00  a.m.-12  Noon— Full  Committee 
ADDRESSES:  The  meetings  on  April  26, 
27.  and  28, 1995  will  be  held  at  the 
Paralyzed  Veterans  of  America.  801  18th 
Street.  NW..  Washington,  DC.  The 
meeting  on  April  29, 1995  will  be  held 
at  the  Washington  Vista  Hotel,  1400  M 
Street.  NW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Marsha  Mazz, 
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Office  of  Technical  and  Information 
Services.  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NW..  suite  1000. 
Washington.  DC  20004-1111. 
Telephone  (202)  272-5434  ext.  21 
(voice);  (202)  272-5449  ext.  21  (TTY). 
This  document  is  available  in  alternate 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disk)  upon  request. 
SUPPt.EMENTARY  INFORMATION:  The 
Access  Board  has  established  an 
advisory  committee  to  review  the 
Americans  with  Disabilities  Act 
Accessibility  GuideUnes  (ADAAG)  for 
buildings  and  facilities.  36  CFR  part 
1191,  appendix  A.  The  advisory 
committee  will  make  recommendations 
to  the  Access  Board  for  updating 
ADAAG  to  ensure  that  the  guidelines 
remain  a  state-of-the-art  document 
which  is  generally  consistent  with 
technological  developments  and 
changes  in  national  standards  and 
model  codes,  and  meets  the  needs  of 
individuals  with  disabilities.  The 
advisory  committee  is  composed  of 
organizations  representing  mdividuals 
with  disabilities,  model  code 
organizations,  professional  associations. 
State  and  local  governments,  building 
owners  and  operators,  and  other 
organizations. 

The  advisory  committee  has  formed 
the  following  subcommittees  to  assist  in 
its  work:  Editorial.  Accessible  Routes, 
Plumbing,  Communications,  and 
Special  Occupancies. 

Subcommittee  and  full  committee 
meetings  are  open  to  the  public.  The 
meeting  sites  are  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters  and  assistive 
listening  systems  will  be  available  for 
individuals  with  hearing  impairments. 
Lawmic«  W.  RofiRn, 
Executive  Director. 

(FR  Doc.  95-8573  Filed  4-ft-95;  8:45  am) 
BILUNO  COOC  8190-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-809] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cartxtn  Steel  Butt- 
Weld  Pipe  Fittings  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Julie  Anne  Osgood, 
Office  of  Countervailing  Investigations, 


Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-2815  or 
482-0167,  respectively. 

Amended  Final  Determination 

We  are  amending  the  final 
determination  of  sales  at  less  than  fair 
value  of  certain  carbon  steel  butt-weld 
pipe  fittings  (pipe  fittings)  from 
Thailand  to  reflect  the  correction  of 
ministerial  errors  made  in  the  margin 
calculation  in  the  final  determination. 

Case  History 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  February 
27,  1995,  the  Department  of  Commerce 
(the  Department)  published  its  final 
determination  that  pipe  fittings  from 
Thailand  were  being  sold  at  less  than 
fair  value  (60  FR  10552).  On  March  13, 
1995,  respondent,  Awaji  Sangyo 
(Thailand)  Co..  Ltd.  (AST),  alleged  that 
the  Department  made  several  clerical 
errors  in  its  final  determination 
regarding  the  margin  calculations  and 
requested  that  the  Department  correct 
these  errors. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  fourteen  inches 
(355  millimeters),  imported  in  either 
finished  or  unfinished  condition.  Pipe 
fittings  are  formed  of  forged  steel 
products  used  to  join  pipe  sections  in 
piping  systems  where  conditions 
require  permanent  welded  connections, 
as  distinguished  from  fittings  based  on 
other  methods  of  fastening  [e.g., 
threaded,  grooved,  or  bolted  fittings). 
Butt-weld  fittings  come  in  a  variety  of 
shapes  which  include  "elbows,"  "tees," 
"caps,"  and  "reducers."  The  edges  of 
finished  pipe  fittings  are  beveled,  so 
that  when  a  fitting  is  placed  against  the 
end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is 
created  to  accommodate  the  "bead"  of 
the  weld  which  joins  the  fitting  to  the 
pipe.  These  pipe  fittings  are  currently 
classifiable  under  subheading 
7307.93.3000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Amended  Final  Determination 

On  March  13,  1995,  respondent 
alleged  that  the  Department  had  made 


three  ministerial  errors  in  the  final 
calculations  performed  to  determine  the 
dumping  margin  for  AST  in  accordance 
with  section  353.28  of  the  Department's 
regulations.  Each  alleged  error  is 
discussed  below. 

Comment  1 

Upon  exportation  of  finished  pipe 
fitting,  AST  received  drawback  of 
import  duties  on  imported  pipe  used  to 
produce  the  pipe  fittings.  AST  alleges 
that  the  Department  incorrectly  added 
the  drawback  amount  to  the  foreign 
market  value  (FMV).  rather  than  to  the 
United  States  price  (USP). 

DOC  Position 

We  agree  with  respondent.  Section 
772(d)(1)(B)  of  the  Act  provides  that  the 
U.S.  price  shall  be  increased  by  the 
amount  of  any  import  duties  imposed  in 
the  coiuitry  of  exportation  which  have 
been  rebated,  or  not  collected,  by  reason 
of  exportation  of  the  merchandise  to  the 
United  States.  In  the  final 
determination,  we  inadvertently  added 
drawback  to  FMV  rather  than  to  USP. 
We  have  recalculated  FMV  and  USP  to 
correct  this  error. 

Comment  2 

AST  alleges  that  in  allocating  indirect 
selling  expenses  to  the  home  market,  the 
Department  used  an  incorrect  value  for 
home  market  shipments  during  the 
period  of  investigation  (POI). 

DOC  Position 

We  agree  with  respondent.  We  have 
now  reallocated  home  market  selling 
expenses  using  the  correct  value. 

Comment  3 

AST  alleges  the  Department 
erroneously  included  a  quantity  of 
seamless  pipe  in  its  calculation  of  total 
welded  pipe  consumed.  AST  contends 
that  this  quantity  of  seamless  pipe 
should  be  excluded  from  the 
Department's  welded  pipe  consumption 
calculation. 

DOC  Position 

We  agree  with  AST  that  the 
Department  erroneously  included  some 
seamless  pipe  quantities  in  its 
calculation  of  per  unit  welded  pipe 
consumed.  We  intended  to  include  only 
welded  pipe  in  our  welded  pipe 
consumption  calculation.  Thus,  we  have 
recomputed  per  unit  welded  pipe 
consumed  based  solely  on  AST's 
welded  pipe  consumption. 

Accordingly,  pursuant  to  section 
735(e)  of  the  Act,  we  have  corrected  the 
ministerial  errors  in  the  final 
determination  of  sales  at  less  than  fair 
value.  The  final  estimated  margin 


changes  from  38.41  percent  to  17.13 
percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  butt-weld 
pipe  fittings  fi-om  Thailand,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  produced  and 
sold  by  AST  and  that  are  entered,  or 
withdrawrn  ft^m  warehouse,  for 
consumption  on  or  after  October  4, 
1994. 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  weighted-average 
amoimt  by  which  the  foreign  market 
value  of  AST's  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  suspension  of 
liquidation  wall  remain  in  effect  until 
further  notice.  The  amended  weighted- 
average  dumping  margin  is  as  follows: 
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This  amended  final  determination  is 
published  in  accordance  with  section 
735(e)  of  the  Act  and  19  CFR  353.21. 

Dated:  March  29, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-8629  Filed  4-6-95;  8:45  am] 

BILUNG  CODE  3510-WS-M 


Manufacturer/producer/ 
exporter 

Margin 
percent 

De- 
posit 
percent 

Awaji  Sangyo  (Thailand) 
Co.,  Ltd 

17.13 

16.39 

We  did  not  determine  an  "all  others" 
rate  in  this  investigation,  because  all 
other  producers  and  exporters  of  butt- 
weld  pipe  fittings  from  Thailand  are 
already  subject  to  an  antidumping  duty 
order  on  this  merchandise,  which  was 
published  in  the  Federal  Register  on 
July  6,  1992  (57  FR  29702). 

Adjustment  of  Deposit  Rate  for 
Countervailing  Duties 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(no]  product  *   *   *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  for  dumping  or 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Because  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amount. 

Accordingly,  the  level  of  export 
subsidies  as  determined  in  the  most 
recent  administrative  review  of  the 
countervailing  duty  order.  Carbon  Steel 
Butt-Weld  Pipe  Fittings  From  Thailand; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  (57  FR  5248, 
February  13.  1992).  which  was  0.74 
percent,  will  be  subtracted  fi-om  the 
margin  for  cash  deposit  or  bonding 
purposes.  This  results  in  a  deposit  rate 
of  16.39  percent  for  AST. 


National  Oceanic  and  Atmospheric 
Administration 

[1.0.0331958] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Plan  Development  Team 
and  Advisory  Subpanel  will  hold  a 
public  meeting  on  April  27, 1995, 
beginning  at  10  a.m.  at  the  NMFS 
Southwest  Regional  Ofiice,  501  West 
«  Ocean  Boulevard,  Suite  4200,  Long 
Beach.  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Morgan.  NMFS  Southwest  Regional 
Office  at  (310)  980-^036.  or  Larry 
Jacobson,  NMFS  Southwest  Fisheries 
Science  Center  at  (619)  546-7117. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  the 
draft  Coastal  Pelagic  Species  Fishery 
Management  Plan  (FMP).  compile  the 
preferred  alternatives  into  a  more 
concise  document,  review  any  problems 
identified  at  the  Council's  March  1995 
meeting,  and  address  any  new  concerns 
identified  during  the  interim.  The 
Council  has  scheduled  final  action  on 
the  draft  FMP  for  its  June  1995  meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  April  3. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-8622  Filed  4-6-95;  8:45  am] 
BILUNG  CODE  3S10-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  8.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  3,  1995,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  6702)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  fi-om  a  cup 
manufacturer  which  has  not  been  a 
Government  contractor  for  the  cup  at 
issue  in  this  addition  to  the 
Procurement  List.  The  commenter 
indicated  that  it  considered  the  cup  not 
to  be  suitable  for  production  by  blind 
individuals  because  it  requires  visual 
inspection  during  production  and 
allowing  blind  people  to  work  in  close 
proximity  to  high  speed  machinery 
would  be  dangerous.  The  commenter 
also  indicated  that  the  Committee 
should  meet  its  goal  of  creating 
employment  for  people  with  severe 
disabilities  by  giving  private 
manufacturers  an  opportunity  to  hire 
such  people  rather  than  by  adding 
commodities  to  the  Procurement  List. 
The  commenter  stated  that  the 
Committee's  method  of  assessing  impact 
on  contractors  is  biased  against  larger 
companies  because  it  looks  at  impact  on 
the  total  company  rather  than  a  single 
plant  or  product  line.  The  commenter 
indicated  that  the  Committee  should  not 
add  items  to  the  Procurement  List  on  an 
open-ended  basis,  but  should  allow 
occasional  competitive  bidding  to 
ensure  that  the  nonprofit  agencies 
maintain  their  ability  to  produce 
effectively. 

The  Committee's  determination  that 
the  nonprofit  agency  is  capable  of 
producing  this  cup  was  based  on 
capability  determinations  by  the 
Government  agency  which  procures  the 
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cup  and  the  central  nonprofit  agency 
concerned  in  this  action.  The 
Government  agency  performed  an 
extensive  inspection  of  the  nonproGt 
agency's  plant  and  plans  and  concluded 
that  it  is  fully  capable  of  performing  in 
accordance  with  all  speciBcations. 
drawings,  terms,  and  conditions  of  the 
contract.  The  Government  agency 
specifically  approved,  among  other 
things,  the  production  and  inspection 
arrangements  that  will  be  used. 

The  nonprofit  agency  is  one  of  the 
largest  manufacturers  participating  in 
the  Committee's  program.  It  produces, 
among  other  things,  several  other  paper 
and  plastic  utensils  which  involve  high 
speed  or  otherwise  dangerous 
machinery,  and  has  taken  steps  to 
structure  its  use  of  blind  labor  and  to 
provide  safeguards  on  its  machinery  to 
avoid  the  dangers  which  the  commenter 
implies  bUnd  people  would  face.  While 
the  Committee  requires  the  use  of  a  high 
percentage  of  blind  direct  labor  in  the 
production  of  the  cup.  the  requirement 
does  not  extend  to  indirect  labor,  such 
as  inspection,  which  may  be  performed 
by  sighted  individuals. 

The  Committee  appreciates  the 
commenter's  assertion  that  private 
manufacturers  should  be  encouraged  to 
hire  people  who  are  blind  or  have  other 
severe  disabilities,  however,  it  does  not 
believe  that  such  encouragement  should 
replace  the  Committee's  mandatory 
source  procurement  program  as  a  way  of 
creating  jobs.  The  Committee's  program 
guarantees  Federal  contracts  and 
requires  that  people  with  severe 
disabilities  perform  the  majority  of  the 
direct  labor  on  those  contracts.  This 
approach  is  intended  to  assure  stable 
work  for  such  individuals.  Private 
manufacturers  have  no  such  guarantees 
of  F'ederal  (or  other)  business  and  no 
requirement  to  use  people  with  severe 
disabilities  on  whatever  work  they  do 
have.  The  Committee  also  notes  that  the 
majority  of  the  individuals  working  on 
contracts  under  its  program  are  not 
currently  capable  of  competitive 
employment.  Consequently,  many 
would  not  be  able  to  hold  jobs  with 
private  manufacturers  even  if  positions 
were  available.  For  those  who  are 
capable,  the  Committee  encourages 
them  to  seek  jobs  in  the  competitive 
marketplace  by  requiring  that 
participating  nonproBt  agencies  help 
them  do  so.  In  many  cases,  this  help 
includes  working  with  private  firms  to 
develop  employment  opportunities. 
Thus,  the  commenter's  proposed 
alternative  to  Procurement  List 
additions  does  not  represent  an 
acceptable  alternative  and,  where 
possible,  is  already  being  accomplished. 


The  Committee  does  not  agree  that  its 
method  of  assessing  contractor  impact  is 
biased  against  large  companies.  Such 
companies  are  usually  free  to  allocate 
their  resources  in  a  way  that  will 
alleviate  impact  on  a  single  facility,  if 
the  companies  desire,  in  a  way  that 
smaller  companies  are  not.  The 
Committee  accordingly  believes  that  its 
method  of  treating  all  contractors 
equally,  by  assessing  impact  based  on 
all  factors  relevant  to  the  contractor's 
business  as  a  whole,  is  the  fairest 
method  of  assessing  the  impact  of  a 
Procurement  List  addition. 

Nonprofit  agencies  producing  for  the 
Committee's  program  are  required  to 
continue  to  produce  efficiently  because 
their  goods  must  be  sold  to  the 
Government  at  a  fair  market  price.  If  a 
nonprofit  agency  is  unable  to  produce 
efficiently  enough  to  meet  Government 
requirements,  the  Committee  can 
transfer  production  authority  to  another 
nonprofit  agency,  suspend  the 
mandatory  source  requirement,  or  take 
the  item  in  question  off  the  Procurement 
List. 

Accordingly,  there  is  no  need  to  allow 
competitive  procurements  of  items  in 
the  Conunittee's  program  to  keep 
nonprofit  agency  production  standards 
on  a  par  with  competitive  industry. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.4. 

!  ccrtifj-  ^.liai  ilie  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  resuU  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 


Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Cup,  Disp>osable,  Pap>er 
735O-01-35»-9524 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  9S-8587  Filed  4-6-95;  8:45  am] 

BtLUNQ  COOC  U20-33-P 


Procurefn«nt  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  p>ersons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  May  8,  1995. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
February  24.  1995.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  10373)  of  proposed  addition  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
service,  fair  market  price,  and  impact  of 
the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  service  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4.  I  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial 

Jack  Brooks  Federal  Building.  U.S.  Post 

Office  and  Courthouse 
Willow  and  Broadway  Streets 
Beaumont,  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  Ihose  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  95-8588  Filed  4-6-95:  8:45  am) 
BU.L1NG  CODE  6830-33-P 


Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
11958.  F.R.  Doc.  95-5290.  in  the  issue 
of  March  3.  1995.  in  the  second  column, 
the  NSN  shown  as  6515-01-225-8497 
should  read  6515-01-135-8497. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  95-8589  Filed  4-6-95:  8:45  ami 

BILLING  CODE  6820~33-P 


COIWMODITY  FUTURES  TRADiNG 
COIMIMISSiON 

Chairman's  Roundtable  on  Past 
Performance  Disclosure 

This  is  to  give  notice  that  the 
Chairman  of  the  Commodity  Futures 
Trading  Commission  will  conduct  a 
public  meeting  on  Tuesday.  April  25, 
1995  fit>m  2:00  p.m.  to  5:00  p.m.  in  the 
lower-level  hearing  room  of  the 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  The  agenda  will 
consist  of: 

Roundtable — Rethinking  Past 
Performance  Disclosure 

\.  Opening  Statement — Mary  L. 
Schapiro,  Chairman 

B.  Presentation  by  CFTC  Staff 

Past  performance  disclosure — current 
and  proposed  regulations 

C.  Tour  De  Table — Potential  Issues  for 

Discussion 
•  What  are  the  purposes  for  requiring 

past  performance  disclosure? 
— information  as  to  competence  of 


CTA 
— information  as  to  program 
— volatility 
— leverage 
— rate  of  return 
— costs 
— ability  to  compare  CTAs.  types  of 

investments 
— other 

•  How  is  it  used  by: 
^customers;  and. 
—CTAs? 

•  What  are  the  problems  with  using 
past  performance  disclosure  to 
evaluate  CTA  performance? 

•  What  customer  protection 
considerations  are  addressed  or 
raised  by  past  performance 
disclosure? 

•  How  can  current  performance 
presentations  be  made  more 
meaningful? 

D.  Identification  of  Specific  Proposals 
for  Discussion 

What  are  the  implications  of  the 
answers  to  the  above  questions  on: 

— Presentation  of  partially-funded 
("national")  programs 

— Benchmarking  performance 

— Proprietary  performance 

— Hypothetical  performance 

— Multimedia  investments 

The  purpose  of  the  meeting  is  to 
explore  performance  issues  with  a 
diverse  group  of  industry  experts, 
regulators,  academics  and  market  users 
toward  the  goal  of  more  meaningful 
performance  disclosures. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Commodity 
Futures  Trading  Commission.  Mary  L. 
Schapiro.  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  her 
judgment,  facilitate  the  orderly  conduct 
of  business. 

Issued  in  Washington.  DC  on  April  4. 1995. 
Andrea  M.  Corcoran. 
Director,  Division  of  Trading  &  Markets. 
[FR  Doc.  95-6647  Filed  4-6-95:  8:45  ami 
BILUNG  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  95-C0008] 

Toy  Wonders,  Inc.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 


which  it  provisionally  accepts  under  the 
Consumer  Product  Saifety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e}-<h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Toy  Wonders.  Inc..  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  April  24. 
1995. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-C0008.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis.  Trial  Attorney, 
Office  of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  The  tc?xt  of 
the  Agreement  and  Order  appears 
below. 

Dated:  April  3.  1995. 
Sadye  E.  Dunn. 

Secretary. 

Settlement  Agreement  and  Order 

1.  Toy  Wonders,  Inc.  (hereinafter, 
"Toy  Wonders"),  a  corporation,  enters 
into  this  Settlement  Agreement 
(hereinafter,  "Agreement")  with  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Agreement  and  Order  is  to  settle 
the  staffs  allegations  that  Toy  Wonders 
knowingly  introduced  or  caused  to  be 
introduced  into  interstate  commerce;  or 
received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof, 
certain  banned  hazardous  toys  and 
misbranded  hazardous  art  materials,  in 
violation  of  sections  4  (a)  and  (c)  of  the 
Federal  Hazardous  Substances  Act.  15 
U.S.C.  1263  (a)  and  (c). 

L  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Toy  Wonders  and  the  subject 
matter  of  this  Settlement  Agreement 
pursuant  to  sections  3(a)(1)  and  30(a)  of 
the  Consumer  Product  Safety  Act 
(hereinafter.  "CPSA").  15  U.S.C. 
2051(a)(1)  and  2079(a);  and  sections  2 
(0(1  )(D),  and  (q)(l)(A).  3(b),  4  (a)  and  (c) 
5(c),  and  23(a)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  "FHSA"). 
15  U.S.C.  1261  (f)(1)(D)  and  (q)(l)(A), 
1262(b).  1263  (a)  and  (c).  1264(c).  and 
1277(a). 
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n.  TIm  Parties 

3.  The  "stafT"  Is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
use.  2053. 

4.  Toy  Wonders  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  New  York,  since  1983.  with 


its  principal  corporate  offices  located  at 
234  MooiMchie  Road.  Moonachie,  NJ 
07074.  Toy  Wonders  is  an  importer  and 
distributor  of  toys. 

III.  Allegations  of  the  Staff 

A  Toys 

5.  On  six  occasions  between 
September  8, 1991.  and  January  13". 
1994.  Toy  Wonders  introduced  or 


caused  to  be  introduced  into  interstate 
commerce;  or  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise,  1 1 
kinds  of  toys  (36.693  units)  intended  for 
use  by  children  under  3  years  of  age. 
Tlieso  toys  are  identified  and  described 
below: 


Sample  No. 

Product 

Collect 

date*  entry 

date 

Expt-'Mtg 

Quantity 

M-800-8664  

Cartoon  Police  Car 

09/08/91 

09/08/91 

09/08/91 

•06/16/93 

•06/16/93 

•06/1»93 

•06/16«3 

•06/1 6«3 

•01/22/93 

•07/27/93 

10rt)3«3 

01/13/94 

Chiang  Kiang  Trading  Co 

1  200 

NA-800-8665  .„ 

Cartoon  Train  

Chtana  Kiano  Tradino  Co 

1.200 
1.200 
1  920 

H*-800-d666  

Cartoon  Car        

Chiang  Kiang  Trading  Co  ..„ 

Lian  Huat  Hana  

R-800-1031 

Musicai  Instruments  

R-800- 1 032  

Action  Sound  Instruments „. 

Lian  Huat  Hano 

2.160 
1  440 

R-800- 1 033  

Musical  Set 

Alphabet  Frame 

Lian  Huat  Hang  

Lian  Huat  Hang  

5  133 

R-800-1 035  

Alphabet  Frame 

Lian  Huat  Hana  

11  592 

R-800-3050  

Riding  Pets  

(Bear  and  Cat) 

Toy  Wonders  

7  200 

R-800-1 122  

Ching  Enterpnses  

S-800-2504  

Etaphant  Piano 

1,200 

S-800-101 7  

Airplane  

Unknown 

2.448 

6.  The  toys  identified  in  paragraph  5 
above  are  subject  to.  but  failed  to 
comply  with,  the  Commission's  Small 
Parts  Regulation.  16  CFR  part  1501.  in 
that  when  tested  under  the  "use  and 
abuse"  test  methods  specified  in  16  CFR 
1500.51  and  1500.52,  (a)  one  or  more 
parts  of  each  tested  toy  separated  and 
(b)  one  or  more  of  the  separated  parts 
from  each  of  the  tested  toys  fit 
completely  within  the  small  parts  test 
cylinder,  as  set  forth  in  16  CFR  1501.4 

7.  Because  the  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  6  above,  each  of 
the  toys  identified  in  paragraph  5  above 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA. 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 


8.  Each  of  the  toys  identified  in 
paragraph  5  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA.  15  U.S.C.  1261(n(l)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  5  above  is  a  "banned 
hazardous  substance"  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA.  15 
use.  1261(q)(l)(A)  and  16  CFR 
1500.18(a)(9)  because  it  is  intended  for 
use  by  children  under  three  years  of  age 
and  bears  or  contains  a  hazardous 
substance;  and  because  it  presents  a 
mechanical  hazard  as  described  in 
paragraph  7  above. 

10.  Toy  Wonders  knowingly 
introduced  or  caused  to  be  introduced 
into  interstate  commerce;  or  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  therof  for  pay  or 


otherwise,  the  aforesaid  banned 
hazardous  toys,  identified  in  paragraph 
5  above,  in  violation  of  sections  4  (a) 
and  (c)  of  the  FHSA.  15  U.S.C.  1263  (a) 
and  (c),  for  which  a  civil  penalty  may 
be  imposed  pursuant  to  section  5(c)(1) 
of  the  FHSA.  15  U.S.C.  1264(c)(1). 

B.  Art  Materials 

11.  On  two  occasions  between  June 
16.  1993.  and  January  13,  1994,  Toy 
Wonders  introduced  or  caused  to  be 
introduced  into  interstate  commerce;  or 
received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise,  two  different  types 
of  art  materials  (4.020  units).  These  art 
materials  are  identified  and  dpscribed 
below: 


Sample  No. 

Product 

Collect. 

date'  entry 

date 

ExpUMIg. 

Quantity 

R-800-1036  

Paint  and  Crayon  Set 

Stationary  Gift 

•06/16/93 
•01/13/94 

Lian  Huat  Hang  

Unknown 

2  580 

S-800-1016  

1  440 

12.  The  art  materials  identified  in 
paragraph  11  above  are  subject  to,  but 
failed  to  comply  with  the  requirements 
for  the  Labeling  of  Art  Materials  Act  in 
that  (a)  Toy  Wonders  did  not  submit 
those  art  materials  for  review  by  a 
toxiculogist  as  required  by  section  23(a) 
of  the  FHSA.  15  U.S.C  1277(a)  and  16 
CFR  1500.14(b)(8)(C)(l);  and  (b)  those 
art  materials  did  not  bear  the  statement 
of  conformance  with  ASTM  D-4236,  as 
required  by  section  23(a)  of  the  FHSA. 


15  use.  1277(a)  and  16  CFR 
1500.14(b)(8)(C)(7). 

13.  Each  of  these  art  materials 
identified  in  paragraph  11  above  is  a 
"misbranded  hazardous  substance 
pursuant  to  section  3(b)  of  the  FHSA.  15 
use   1262(b)  and  16  CFR 
1500.14(b)(8)(C)  (1)  and  (7). 

14.  Toy  Wonders  knowingly 
introduced  or  caused  to  be  introduced 
into  interstate  commerce;  or  received  in 
interstate  commerce  and  delivered  or 


proffered  delivery  thereof  for  pay  or 
otherwise,  the  aforesaid  misbranded 
hazardous  art  materials  identified  in 
paragraph  11  above,  in  violation  of 
sections  4  (a)  and  (c)  of  the  FHSA.  15 
U.S.C.  1263  (a)  and  (c).  for  which  a  civil 
penalty  may  be  imposed  pursuant  to 
section  5(c)(1)  of  the  FHSA.  15  U.S.C. 
1264(c)(1). 


rv.  Response  of  Toy  Wonders,  Inc. 

15.  Toy  Wonders  denies  the 
allegations  of  the  staff  set  forth  in 
paragraphs  5  through  14  above  that  it 
has  knowingly  introduced  or  caused  to 
be  introduced  into  interstate  commerce; 
or  received  in  interstate  commerce  and 
dehvered  or  proffered  delivery  thereof 
for  pay  or  otherwise,  the  banned 
hazardous  toys  and  misbranded 
hazardous  art  materials,  identified  in 
paragraphs  5  and  11  above,  in  violation 
of  the  FHSA 

V.  Agreement  of  the  Parties 

16.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  Toy 
Wonders  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act,  15  U.S.C.  2051  et  seq.,  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C.  1261  etseq. 

17  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  Order,  the  Commission 
shall  issue  the  attached  Order 
incorporated  herein  by  this  reference. 

18.  The  Commission  does  not  make 
any  determination  that  Toy  Wonders 
knowingly  violated  the  FHSA.  The 
Commission  and  Toy  Wonders  agree 
that  this  Agreement  is  entered  into  for 
the  purposes  of  settlement  only 

19.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order.  Toy  Wonders  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Toy  Wonders  failed  to  comply 
with  the  FHSA  as  aforesaid,  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law,  and  (5)  to  any 
claims  under  the  Equal  Access  to  Justice 
Act. 

20.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

21.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(eHh).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
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Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

22.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order;  and  that  a  violation  of  the  Order 
shall  subject  Toy  Wonders  to 
appropriate  legal  action. 

23.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Settlement  Agreement 
and  Order  may  not  be  used  to  vary  or 

to  contradict  its  terms. 

24.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to  Toy 
Wonders.  Inc.  and  each  of  its  successors 
and  assigns. 

Respondent  Toy  Wonders,  Inc 

Dated  March  16,  1995 
Samuel  Su, 
President  Toy  Wonders,  Inc. 

Dated:  March  16, 1995. 
Lu  Su, 

Manager,  Toy  Wonders,  Inc 
Commission  Staff 
David  Schmellzer. 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement 
Eric  L.  Stone, 

Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  Mairh  17, 1995. 
Earl  A.  Gershenow, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated  March  17. 1995. 
Dennis  C.  Kacoyanis. 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement. 

Order 

Under  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Toy  Wonders.  Inc.,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Toy 
Wonders.  Inc.;  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in 
the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  and  Order  be  and  hereby  is 
accepted,  as  indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order.  Toy  Wonders,  Inc.  shall  pay 
to  the.Commission  a  civil  penalty  in  the 
amount  of  SEVENTY-FIVE  THOUSAND 
AND  00/100  DOLLARS  ($75,000.00)  in 


three  payments  consisting  of  TWENTY- 
FIVE  THOUSAND  ANT)  00/100 
DOLLARS  ($25,000.00)  each.  The  first 
payment  of  TWENTY-FIVE  THOUSAND 
AND  00/100  DOLLARS  ($25,000.00) 
shall  be  due  within  twenty  (20)  days 
after  service  of  the  Final  Order 
accepting  the  Settlement  Agreement  and 
Order  (hereinafter,  the  anniversary 
date).  The  second  payment  of  T\VENT\'- 
FTVE  THOUSAND  AND  00/100 
DOLLARS  ($25,000.00)  shall  be  paid 
within  one  year  of  the  anniversary  date. 
The  third  payment  of  TWENTY-FIVE 
THOUSAND  AND  00/100  DOLLARS 
($25,000.00)  shall  be  paid  within  two. 
years  of  the  anniversary  date.  Payment 
of  the  full  amount  of  the  civil  penalty 
shall  settle  fully  the  stafTs  allegations 
set  forth  in  paragraphs  5  through  14  of 
the  Settlement  Agreement  and  Order 
that  Toy  Wcmders,  Inc.  violated  the 
FHSA.  Upon  failure  by  Toy  Wonders. 
Inc.  to  make  payment  or  upon  the 
making  of  a  late  payment  by  Tov 
Wonders,  Inc.  (a)  The  entire  amount  of 
the  civil  penalty  shall  be  due  and 
payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  of  interest 
under  the  provisions  of  28  U.S.C.  1961 
(a)  and  (b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  3rd  day  of  April.  1995. 

By  order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  95-8521  Filed  4-6-95:  8:45  am) 

BILLING  CODE  M55-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notification  of  Proposed  Terminations 
or  Substantial  Reductions  of  Major 
Defense  Programs 

Section  4471  of  the  FY93  Defense 
Authorization  Act,  as  amended  by 
section  1372  of  the  FY94  Defense 
Authorization  Act  and  section  1142  of 
the  FY95  Defense  Authorization  Act, 
requires  that  each  prime  contractor 
under  a  major  defense  program  be 
notified  if  the  program  is  proposed  for 
substantial  reductions  or  terminations 
as  forwarded  to  Congress  in  the 
Presidents  Budget. 

The  following  Air  Force  prime 
contractor  is  hereby  notified  the 
program  Usted  below  has  been  proposed 
to  be  terminated  by  the  Fiscal  Year  96 
President's  budget: 
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Program 

Prime  Contractor 

Contract  t4o. 

FR_i  1 1 A  System  Imofovement  Prooram 

Grumman  Aerospace  Corporation.  609  South  Oyster  Bay 
Rd  Bettipage.  NY  11714-3582. 

F33657-90-C-O001 

'SVl 


Note:  This  is  not  a  notice  of  termination, 
but  a  notice  of  proposed  termination  that  was 
submitted  in  the  FY96  President  Budget  to 
Congress. 

The  Air  Force  point  of  contact  for  this 
notice  is  Maj  Pete  Knudsen.  He  can  be 
contacted  at  (703)695-2656. 
Patay  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
IFR  Doc.  95-a586  Filed  4-6-95;  8:45  am) 

BM.UMO  COOf  M1(M>1-P 


DEPARTMEm*  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity; 
Meeting 

AGENCY:  National  Advisory  Committer 

on  Institutional  Quality  and  Integrity. 

Education. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
its  opportunity  tu  attend  this  public 
meeting. 

DATES  AND  TIMES:  May  24-26.  1995.  8:00 
a.m.  until  5:00  p.m. 

ADDRESS:  The  Dupont  Plaza  Hotel.  1500 
New  Hampshire  Avenue,  N\V., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  F  Sperry,  Executive  Director. 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.,  room  3905. 
ROB  3.  Washington.  DC  20202-7592. 
Telephone:  (202)  260-3636.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8:00  a.m.  and 
8:00  p.m..  Eastern  time,  Monday 
through  Friday. 

SUPPtEMENTARY  INFORMATION:  The 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  Section  1205  of  the 
Higher  Education  Act  (HEA)  as 
amended  by  Public  Law  102-325  (20 
U.S.C.  1145).  The  Committee  advises 
the  Secretary  of  Education  with  respect 
to  the  establishment  and  enforcement  of 


the  standards  of  accrediting  agencies  or 
associations  under  subpart  2  of  part  H 
of  Title  IV,  HEA,  the  recognition  of  a 
specific  accrediting  agency  or 
association,  the  preparation  and 
publication  of  the  list  of  nationally 
recognized  accrediting  agencies  and 
associations,  the  eligibility  and 
certification  process  for  institutions  of 
higher  education  under  Title  IV,  HEA, 
and  the  functions  of  the  Secretary  under 
subpart  1  part  H  of  Title  IV,  HEA. 
relating  to  the  State  Postsecondary 
Review  Program.  The  Committee  also 
develops  and  recommends  to  the 
Secretary  standards  and  criteria  for 
specific  categories  of  vocational  training 
institutions  and  institutions  of  higher 
education  for  which  there  are  no 
recognized  accrediting  agencies, 
associations,  or  State  agencies,  in  order 
to  establish  eligibility  for  such 
institutions  on  an  interim  basis  for 
participation  in  federally  funded 
programs. 

Agenda 

The  meeting  on  May  24-26,  1995  is 
open  to  the  public.  The  Advisory 
Committee  will  review  petitions  of 
accrediting  and  State  approval  bodies 
relative  to  initial  or  continued 
recognition  by  the  Secretary  of 
Education.  It  also  will  review  a  petition 
by  a  Federal  agency  for  bachelor's 
degree-granting  authority  In  addition, 
the  Committee  will  hear  presentations 
by  representatives  of  these  petitioning 
agencies  and  any  third  parties  who  have 
requested  to  be  heard. 

The  following  petitions  are  scheduled 
for  review: 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Petitions  for  Initial  Recognition 

1   American  Academy  for  Liberal 
Education  (requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  of  institutions  and 
programs  in  the  Uberal  arts). 

2.  Montessori  Accreditation  Council 
for  Teacher  Education  (requested  scope 
of  recognition:  The  accreditation  of 
institutions  and  programs  for 
Montessori  teacher  education). 

Petitions  for  Renewal  of  Recognition 

1.  American  Academy  of 
Microbiology,  Committee  on 
Postdoctoral  Educational  Programs 
(requested  scope  of  recognition:  The 
accreditation  of  postdoctoral  programs 


in  medical  and  public  health  laboratory 
microbiology). 

2.  American  Association  for  Marriage 
and  Family  Therapy,  Commission  on 
Accreditation  for  Marriage  and  Family 
Education  (requested  scope  of 
recognition:  The  accreditation  of 
graduate  degree  programs  and  clinical 
training  programs  in  marriage  and 
family  therapy  education). 

3.  Accrediting  Commission  on 
Education  for  Health  Services 
Administration  (requested  scope  of 
recognition:  The  accreditation  of 
graduate  programs  in  health  services 
administration). 

4.  American  Osteopathic  Association, 
Bureau  of  Professional  Education 
(requested  scope  of  recognition:  The 
accreditation  and  preaccreditation  of 
programs  leading  to  the  D.O.  degree). 

5.  American  Podiatric  Medical 
Association,  Council  on  Podiatric 
Medical  Education  (requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  of  colleges  of  podiatric 
medicine,  including  first  professional 
and  graduate  degreeprograms). 

6.  Association  of  Tneological  Schools 
in  the  United  States  {md  Canada, 
Commission  on  Accrediting  (requested 
scope  of  recognition:  The  accreditation 
and  preaccreditation  of  freestanding 
schools,  as  well  as  schools  affiliated 
with  larger  institutions,  offering 
graduate  professional  education  for 
ministry  and  graduate  study  of 
theology). 

7  Council  on  Naturopathic  Medical 
Education,  Commission  on 
Accreditation  (requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  of  programs  leading  to 
the  N.D.  or  N.M.D.  degree). 

8.  National  Accrediting  Commission 
for  Schools  and  Colleges  of 
Acupuncture  and  Oriental  Medicine 
(requested  scope  of  recognition;  The 
accreditation  of  first  professional 
master's  degree  and  professional 
master's-level  certificate  and  diploma 
programs  in  acupuncture  and  oriental 
medicine). 

9.  National  Council  for  Accreditation 
of  Teacher  Education  (requested  scope 
of  recognition:  The  accreditation  of 
professional  education  units  that 
provide  baccalaureate  and  graduate 
programs  for  the  preparation  of  teachers 
and  other  professional  personnel  for 
elementary  and  secondary  schools). 

10.  New  York  Board  of  Regents 
(requested  scope  of  recognition:  The 


registration  (accreditation)  of  collegiate 
degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education  and  of  credit-bearing 
certificate  and  diploma  programs 
offered  by  degree-granting  institutions 
of  higher  education). 

11.  Commission  on  Occupational 
Education  Institutions  of  the  Council  on 
Occupational  Education  [formerly  the 
Southern  Association  of  Colleges  and 
Schools.  Commission  on  Occupational 
Education  Institutions)  (requested  scope 
of  recognition:  The  accreditation  and 
preaccreditation  ("candidate  for 
accreditation")  of  postsecondary, 
prebaccalaureate  [degree-granting  and 
nondegree-granting],  vocational 
education  institutions). 

(The  above  scope  incorporates  the  agency's 
request  to  expand  its  current  geographic 
scope  of  recognition  from  regional  to 
national,  and  its  request  to  exp>and  its  current 
scope  of  recognition  to  include  degree- 
granting  [prebaccalaureate]  institutions.) 

12.  Transitional  Association  of 
Christian  Colleges  and  Schools, 
Accrediting  Commission  (requested 
scope  of  recognition:  The  accreditation 
and  preaccreditation  [as  Candidate)  of 
postsecondary  institutions  which  offer 
certificates,  diplomas,  and  associate, 
baccalaureate,  and  graduate  degrees). 

13.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Schools  (requested  scope  of 
recognition:  The  accreditation  of  adult 
and  postsecondary  schools  that  offer 
non-degree  programs  located  in 
California,  Hawaii.  American  Samoa, 
Guam,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands). 

14.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Senior  Colleges  and  Universities 
(requested  scope  of  recognition:  The 
accreditation  of  senior  colleges  and 
universities  located  in  California, 
Hawaii,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands). 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Missouri  State  Board  of  Education 

2.  New  York  Board  of  Regents 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petitions  for  Renewal  of  Recognition 

1.  Missouri  State  Board  of  Nursing 

2.  New  Hampshire  State  Board  of 
Nursing 

3.  New  York  Board  of  Regents 
(Nursing  Education) 


In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director,  Bureau  of 
the  Budget,  to  the  Secretary,  Health, 
Education,  and  Welfare,  dated 
December  23,  1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  that 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  this  meeting: 

Proposed  Bachelor's  Degree — Granting 
Authority 

1  )oint  Military  Intelligence  College 
(formerly  the  Defense  Intelligence 
College),  Washington,  DC  (request  to 
award  a  bachelor's  degree  in 
Intelligence  Studies). 

A  request  for  comments  on  all 
agencies  whose  petitions,  and  request 
for  degree-granting  authority  are  being 
reviewed  during  this  meeting  was 
published  in  the  Federal  Register  on 
December  22,  1994. 

Requests  for  oral  presentation  before 
the  Advisory  Committee  should  be 
submitted  in  writing  to  Ms.  Sperry  at 
the  address  above  by  May  3,  1995. 
Requests  should  include  the  names  of    ^ 
all  persons  seeking  an  appearance,  the 
organization  they  represent,  the  purpose 
for  which  the  presentation  is  requested, 
and  a  brief  summary  of  the  principal 
points  to  be  made  during  the  oral 
presentation.  Any  vmtten  materials 
presenters  may  wish  to  give  to  the 
Advisory  Committee  must  be  submitted 
to  Ms.  Sperry  by  May  3,  1995  (one 
original  and  25  copies).  Only  documents 
submitted  by  that  date  will  be 
considered  by  the  Advisory  Committee. 
Presenters  eu^e  requested  not  to 
distribute  WTitten  materials  at  the 
meeting. 

At  the  conclusion  of  the  meeting, 
attendees  may,  at  the  discretion  of  the 
Committee  chair,  be  invited  to  address 
the  Committee  briefly  on  issues 
pertaining  to  the  functions  of  the 
Committee,  as  identified  in  the  section 
above  on  Supplementary  Information, 
Participants  interested  in  making  such 
comments  should  inform  Ms.  Sperry 
before  or  during  the  meeting. 


A  record  will  be  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  7th  and  D 
Street,  SW.,  room  3905,  ROB  3, 
Washington,  DC,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays 

Authority:  5  U.S.C.A.  Appendix  2. 

Dated:  March  31, 1995. 

David  A.  L^nganecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  95-8633  Filed  4-6-95;  8:45  am) 

BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 475-000,  et  al.] 

Iliinova  Power  Marketing,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  31,  1995.  ( 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Iliinova  Power  Marketing,  Inc. 

[Docket  No.  ER94-1475-000) 

Take  notice  that  on  March  20.  1995, 
Iliinova  Power  Marketing,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  14.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Catex  Vitol  Electric,  L.L.C.  [Catex 
Vitol  Electric,  Inc.) 

[Docket  No.  ER94-155-0061 

Take  notice  that  on  March  2.  1995, 
Catex  Vitol  Electric,  LLC.  tendered  for 
filing  a  Notice  of  Change  In  Status. 

Comment  dafe;  April  14.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  KCS  Power  Marketing,  Inc. 

[Docket  No.  ER93-208-O01) 

Take  notice  that  on  March  16,  1995, 
KCS  Power  Marketing,  Inc.  tendered  for 
filing  a  Notice  of  Succession  as  it  relates 
to  their  new  corporate  name.  KCS  Power 
Marketing,  Inc. 

Comment  date:  April  14,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tennessee  Power  Company 

[Docket  No.  ER95-581-0OO1 

Take  notice  that  on  March  14,  1995. 
Termessee  Power  Company  tendered  for 
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Tiling  additional  information  in  the 
above-referenced  docket. 

Comment  date:  April  14,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Illinois  Light  Company 

[Docket  No.  ER95-602-0001 

Take  notice  that  on  March  27, 1995, 
Central  Illinois  Light  Company  (CILCO). 
tendered  for  filing  with  the  Commission 
a  substitute  tariff  for  the  Coordination 
Sales  Tariff  filed  on  February  15. 1995 
This  substitute  tariff  has  been  filed  for 
the  purpose  of  reflecting  maximum 
weekly  prices  for  certain  service,  a 
change  in  the  late  payment  and 
arbitration  provisions,  and  to  remove  a 
load  factor  limitation. 

CILCO  is  requesting  a  waiver  of  the 
notice  period  to  allow  the  revised  tariff 
to  be  effective  on  April  3,  1995. 

Copies  of  the  filing  were  served  on  all 
parties  and  the  Illinois  Commerce 
Commission. 

Comment  date:  April  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER9&-66O-000I 

Take  notice  that  on  March  22.  1995. 
Southwestern  Electric  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  13, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER95-737-000) 

Take  notice  that  on  March  14,  1995. 
Southwestern  Electric  Power  Company 
(SWEPCO),  submitted  a  Service 
Agreement,  dated  February  21,  1995, 
estabhshing  the  City  of  Ruston,  Lincoln 
Parish,  Louisiana  (the  City  of  Ruston)  as 
a  customer  under  the  terms  of 
SWEPCO's  Coordination  Sales  Tariff 
CST-1  )(CST-1  Tariff). 

SWEPCO  requests  an  effective  date  of 
March  1, 1995,  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  City  of  Ruston  and  the 
Louisiana  Public  Service  Commission. 

Comment  date:  April  14.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Duke  Power  Company 

(Docket  No.  ER95-760-000I 

Take  notice  that  on  March  17, 1995. 
Duke  Power  Company  (Duke),  filed  an 
application  to  sell  up  to  2500  MW  of 
capacity  and  energy  fi-om  its  owned 


generation  assets  at  negotiated  rates, 
including  Kate  Schedule  MR  providing 
for  sales  by  Duke  of  both  firm  and  non- 
firm  power.  In  support  of  its 
application,  Duke,  on  its  own  behalf  and 
as  agent  for  its  wholly-owned 
subsidiary,  Nantahala  Power  and  Light 
Company,  filed  a  Comparable  Access 
Transmission  Tariff,  Offering  Network 
Firm  Transmission  Service,  Point  to 
Point  Firm  Transmission  Service.  Point 
to  Point  Limited  Transmission  Service 
and  Point  to  Point  Non-Firm 
Transmission  Service,  including  pro 
forma  transmission  service  agreements. 
Duke  requests  that  Rate  Schedule  MR 
and  Duke's  Comparable  Access 
Transmission  Tariff  take  effect  on  May 
16,  1995. 

Comment  date:  April  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Prairie  Wind  Energy  Partners 

(Docket  No.  QF95-198-O01 

On  March  23, 1995,  Prairie  Wind 
Energy  Partners  (Applicant)  tendered  for 
filing  a  supplement  to  its  filing  in  this 
docket.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  supplement  provides  addiflonal 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  small  power  production 
facility. 

Comment  date:  April  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubiic 
inspection. 
LoisD.Cashell, 
Secretary. 
(FR  Doc.  95-8541  Filed  4-6-95;  8:45  ami 

BILLINQ  COOC  6717-01-P 


[ProiMt  No.  6930-059  West  Virginia] 

City  of  Jackson.  Ohio  and  Certain  Ohio 
Municipalltleo;  Notice  of  Availability  of 
Final  Environmental  Assessment 

April  3, 1995. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  part  380  (Order 
486.  52  FR  47897).  the  Conunission's 
Office  of  Hydropower  Licensing  has 
reviewed  a  non-capacity  related 
amendment  of  license  for  the  Belleville 
Hydroelectric  Project.  No.  6939-059. 
The  Belleville  Hydroelectric  Project  is 
located  on  the  Ohio  River  in  Wood 
County,  West  Virginia.  The  application 
is  to  relocate  a  transmission  line  to 
connect  the  project  to  a  substation  near 
Rutland,  Ohio.  "The  final  environmental 
assessment  (FEA)  finds  that  approving 
the  apphcation  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for  review 
in  the  Public  Reference  Branch,  room 
3104,  of  the  Commission's  offices  at  941 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  Copies  can  also  be  obtained 
by  calling  the  project  manager,  Rebecca 
Martin  at  (202)  219-2650. 
Lois  D.  Casheil. 
Secretary. 

[FR  Doc.  95-8537  Filed  4-6-95;  8:45  am) 
MLUNO  COOC  srir-oi-M 


[Docket  No.  CP9S-286-0001 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

April  3,  1995. 

Take  notice  that  on  March  28,  1995. 
Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No  CP95- 
286-000  a  request  pursuant  to  StH:tions 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  approximately  5  miles  of 
12-inch  pipeline  including  one  meter 
station  and  appurtenant  facilities,  all 
located  in  Mobile  County,  Alabama,  to 
permit  the  delivery  of  natural  gas  to  Bay 
Gas  Storage  Company  (Bay  Gas)  and 
Clarke-Mobile  Utilities  (Clarke-Mobile), 
under  Koch's  blanket  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 


is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  proposes  to  install  the  pipeline 
and  appurtenant  facilities  to 
accommodate  two  delivery  taps  for 
service  to  Bay  Gas,  an  intrastate  storage 
company,  and  Clarke-Mobile,  a  local 
distribution  company.  Koch  states  that 
the  tap  for  Bay  Gas  will  provide  a 
connection  to  Bay  Gas'  facilities  and  the 
tap  for  Clarke-Mobile  will  permit 
deliveries  at  a  higher  pressure  than  is 
available  from  the  existing 
interconnection  with  Clarke-Mobile. 

It  is  stated  that  Koch  would  use  the 
delivery  taps  for  the  delivery  of  up  to 
73,000  Mcf  of  gas  on  a  peak  day  to  Bay 
Gas  and  up  to  30,000  Mcf  of  gas  on  a 
peak  day  to  Clarke-Mobile.  It  is  stated 
that  these  volumes  are  within  both 
customers"  existing  daily  entitlements.  It 
is  asserted  that  deliveries  to  both  Bay 
Gas  and  Clarke-Mobile  would  be  made 
under  Koch's  ITS  and  FTS  rate 
schedules.  It  is  further  asserted  that  the 
tap  proposed  for  Bay  Gas  would  be  bi- 
directional and  would  be  used  for  the 
receipt  by  Koch  of  up  to  202,000  Mcf  of 
gas  on  a  peak  day  from  Bay  Gas. 

The  total  construction  cost  is 
estimated  at  $1.68  million,  of  which 
Koch  will  receive  $1  million  as 
contribution-in-aid  of  construction. 
Koch  states  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers  and  that  its 
tariff  does  not  prohibit  the  addition  of 
delivery  taps. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commis,=  ion's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil. 
Secretary. 
(PR  Doc.  95-6535  Filed  4-6-95;  8:45  am) 
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[Docket  No.  CP95-287-000] 

Mojave  Pipeline  Company;  Request 
Under  Blanket  Authorization 

April  3.  1995. 

Take  notice  that  on  March  28.  1995, 
Mojave  Pipeline  Company  (Mojave), 
5001  E.  Commercenter  Drive, 
Bakersfield,  California  93309,  filed  in 
Docket  No.  CP9  5-28  7-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  to  construct 
and  operate  a  sale  tap  under  Mojave 's 
blanket  certificate  issued  in  Docket  Nos. 
CP89-1-000  and  CP89-2-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Mojave  proposes  to  construct  a  sales 
tap  and  metering  and  appurtenant 
facilities  onto  its  existing  42-inch  line  in 
Kern  County,  California  to  transport 
natural  gas  on  behalf  of  Tehachapi- 
Cummings  County  Water  District 
(Tehachapi-Cummings).  Mojave  states 
these  facilities  would  be  used  to 
transport  up  to  3,000  MMBtu  per  dav  on 
behalf  of  Tehachapi-Cummings 
pursuant  to  Mojave's  FT-1  and  IT-1  rate 
schedules.  Mojave  states  that  the  service 
rendered  to  Tehachapi-Cummings 
through  the  proposed  facilities  will  have 
no  material  impact  on  Mojave's  peak 
day  or  annual  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Secretary. 

(FR  Doc.  95-8536  Filed  4-6-95;  8:45  am| 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-251-003] 

National  Fuel  Gas  Supply  Corporation; 
Request  for  Waiver 

April  3.  1995. 

Take  notice  that  on  March  29,  1995,, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  a  request 
for  an  extension  of  a  waiver  granted  by 
the  Commission  related  to  Section 
21.1(a)  of  its  FERC  Gas  Tariff. 

National  states  that  on  June  16,  1994. 
the  Commission  issued  a  Letter  Order  in 
the  above-referenced  docket  granting 
waiver  of  Section  21.1(a)  of  its  tariff  to 
allow  National  to  file  a  report  on  or 
before  June  1,  1995,  to  reflect  the 
balances  of  its  Account  Nos.  191,  858 
and  186  related  to  the  fiowthrough  of 
costs  by  Columbia  Gas  Transmission 
Corporation  (Columbia)  and  CNG 
Transmission  Corporation. 

National  states  that  it  is  filing  to 
extend  the  waiver  of  Section  21.1(a)  of 
its  tariff  to  the  extent  the  Commission 
grants  Columbia  an  extension  of  the 
close-out  period  for  its  Account  No.  191. 
as  requested  by  Columbia  in  Docket  No. 
RP94-273-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC,  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  April  10,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Casheil, 
Secretary. 
[FR  Doc.  95-8538  Filed  4-6-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP95-88-0C1,  RP95-1 12-006, 
RP93-1 48-004,  RP95-62-000.  RP95-63- 
000,  RP95-64-000,  and  RP95-90-000J 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Proposed  Tariff  Revisions 

April  3.  1995. 

Take  notice  that  on  March  30,  1995. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing 
proposed  tariff  revisions  in  response  to 
various  rate  and  tariff  issues  discussed 
at  a  March  6-9,  1995  technical 
conference  convened  by  the 
Commission  in  the  above-referenced 
dockets.  Tennessee  further  states  that 
the  filing  contains  (1)  A  response  to 
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customer  objections  with  regards  to 
certain  operational  costs  included  in 
Tennessee's  rate  case  filing  in  IDocket 
No.  RP95-112-000:  and  (2)  a  number  of 
revisions  to  the  tariff  sheets  filed  in 
Docket  Nos.  RP95-«8-000  and  RP95- 
112-000  resulting  from  discussions  with 
both  customers  and  Commission  Staff  at 
the  Technical  Conference. 

Comments  to  this  filing  by  parties  to 
this  proceeding  should  be  made  in 
conjunction  with  the  comments 
following  the  technical  conference  in 
Docket  No.  RP93-148-004.  et  al.  These 
comments  are  due  on  April  13,  1995. 
with  reply  comments  due  April  20. 
1995. 

Any  person  who  has  not  previously 
intervened  in  any  of  the  above 
referenced  dockets  and  desires  to  be 
hoard  or  to  make  any  protest  with 
reference  to  said  filing  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Sections  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 
All  such  petitions  or  protests  should  be 
filed  on  or  before  April  13. 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  and  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary 
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Original  Sheet  No.  674A 

Substitute  First  Revised  Sheet  No.  675 

Original  Sheet  No.  675A 

Substitute  Original  Sheet  No  676 

|FR  Doc  95-8539  Filed  4-6-95;  8.45  ami 
MLUNO  CODE  STIT-OI-M 


[Docket  No.  RP9S-21 6-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  3,  1995. 

Take  notice  that  on  March  30.  1995. 
Tennessee  Gas  Pipeline  Company  filed 
a  limited  application  pursuant  to 
Section  4  of  the  Natural  Gas  Act,  and 
the  rules  and  regulations  of  the  Federal 
Energy  Regulatory  Commission 
promulgated  thereunder,  to  recover  gas 
supply  realignment  costs  (GSR  costs) 
paid,  or  known  and  measurable,  at  the 
time  of  the  filing. 

Tennessee  proposes  that  the  filing  be 
made  effective  May  1.  1995.  Tennessee 
states  that  the  tariff  sheets  identified 


below  set  forth  Tennessee's  GSR-related 
charges: 

First  Revised  Second  Revised  Sheet  No.  21 A 
First  Revised  Second  Revised  Sheet  No.  22 
First  Revised  Second  Revised  Sheet  No.  22A 
First  Revised  Second  Revised  Sheet  No.  24 
Twelfth  Revised  Sheet  No.  30 

Tennessee  states  that  copies  of  the 
filing  were  posted  in  conformance  with 
Section  154.16  of  the  Commission's 
Regulations  and  mailed  to  all  affected 
customers  of  Tennessee  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  10,  1995.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  t)ecome  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary'. 
(PR  Doc.  95-8540  Filed  4-6-95:  8;45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONME^frAL  PROTECTION 
AGENCY 

[FRL— 5185-61 

Access  to  Confidential  Business 
Information  by  TechLaw,  Inc.  and  Its 
Team  Subcontractors 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  EPA  awarded  Region  I 
Enforcement  Support  Services  (ESS) 
Contract  68-W4-0019  to  prime 
contractor,  TechLaw,  Inc.  EPA  has 
authorized  TechLaw.  including  its  team 
subcontractors.  COM  Federal  Programs 
Corporation.  Financial  Investigations  & 
Services,  Inc.,  Blake  Investigative 
Agency.  Barber  Associates,  Life 
Systems,  Inc.,  Science  Applications 
International  Corporation,  ISSI.  Inc.. 
and  HydroGeoLogic.  Inc..  access  to 
information  in  Region  I  Superfund  files 
which  has  been  submitted  to  EPA  under 
the  envirormiental  statutes  administered 
by  the  Agency.  Some  of  this  information 


may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Comments  should  be  submitted 
to  EPA  within  five  working  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  H.  Grealish,  Project  Officer,  U.S. 
Environmental  Protection  Agency, 
(HPC-CAN),  JFK  Federal  Building. 
Boston,  MA  02203-2211.  Telephone 
(617)  223-5507. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W4-0019,  TechLaw 
provides  agency-wide  information 
management  support  services  to  the 
Environmental  Protection  Agency  for 
the  operation  of  dockets,  records 
management  support  programs,  records 
centers,  and  file  rooms  in  certain 
Headquarters,  Regional.  Laboratory',  and 
other  offices.  In  performing  these  tasks, 
TechLaw  employees  have  access  to 
Agency  documents  for  purposes  of 
document  processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
TechLaw  has  access  potentially  include 
all  documents  submitted  under  the 
Resource  Conservation  and  Recovery 
Act,  Clean  Air  Act,  Clean  Water  Act, 
and  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  TechLaw  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

TechLaw  is  required  by  contract  to 
protect  confidential  information.  When 
TechLaw 's  need  for  the  documents  is 
completed,  TechLaw  will  return  them  to 
EPA. 

Dated;  March  28,  1995. 
lohn  P.  DeVillars, 
Regional  Administrator 
|FR  Doc.  95-8612  Filed  4-6-95;  8:45  am) 
BILLING  CODE  6660-SO-P 

[FRL-5185-9] 

Public  Water  Supervision  Program: 
Program  Revisions  for  the 
Commonwealth  of  Massachusetts 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commonwealth  of  Massachusetts  is 
revising  it's  approved  State  Public 
Water  Supervision  Primacy  Program. 


Massachusetts  has  adopted  drinking 
water  regulations  for  Volatile  Organic 
Chemicals,  Synthetic  Organic 
Chemicals,  and  Inorganic  Chemicals     " 
(known  as  Phase  II,  IIB,  and  V)  in 
drinking  water  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  promulgated  by  EPA  on 
January  30, 1991  (56  FR  3526),  July  1 
1991  (56  FR  30266),  and  July  17, 1992 
(57  FR  31776).  EPA  has  determined  that 
the  State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  bv 
May  8,  1995  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  May  8,  1995,  a  pubfic 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  May  8.  1995. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  "The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrators 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
signature  of  the  individual  making  the 
request;  or.  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.  Monday  through 
Friday,  at  the  following  offices: 

Massachusetts  Department  of 
Environmental  Protection.  Division  of 
Water  Supply — 9th  Floor.  One  Winter 
Street,  Boston.  MA  02108 
and 

U.S.  Environmental  Protection 
Agency — New  England,  Water 
Management  Division.  Ground  Water 
Management  and  Water  Supply 
Branch.  One  Congress  Street — 11th 
Floor,  Boston,  MA  02203 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Reilly,  U.S.  Environmental 
Protection  Agency — Region  I,  Ground 
Water  Management  and  Water  Supply 
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Branch.  fFK  Federal  Building.  Boston. 
MA  02203.  Telephone:  (617)  565-3619. 

Authority:  Swrtion  1413  of  the  Safe 
Drinking  Water  Act  as  amended,  42  U.S.C. 
300f  e(  se<7  .  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations. 

Dated:  March  24.  1995. 
lohn  P.  DeVillan, 
Hegional  Administrator 
IFK  Doc.  95-8614  Filed  4-6-95:  8:45  am) 

BM.UNO  COOC  SS«0-SO~P 


[ER-FRL-4721-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  6.  1995  through  March 
10.  1995  pursuant  to  the  Environmental 
Review  Process  (ERF),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076 

Summary  of  Rating  Definitions 

Envirorimental  Impact  of  the  Action 

LO — Lack  of  Objections 

The  EPA  review  has  not  identified 
any  [>otential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC — Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  reduce 
these  impacts. 

EU— Environmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative 
(including  the  no  action  alternative  or  a 
new  alternative).  EPA  intends  to  work 
with  the  lead  agency  to  reduce  these 
impacts 


EO — Environmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  arc 
of  sufficient  magnitude  that  they  are 
unsatisfactory  htim  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1 — Adequate 

EPA  l)elleves  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  further  analysis 
or  data  collection  is  necessary,  but  the 
reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 

Category  2 — Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS. 

Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new.  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  ol  alternatives  analyzed  in  the 
draft  EIS.  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at 
a  draft  stage.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  Section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
comment  in  a  supplemental  or  revised 
draft  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  EISs 

ERF  No.  I>-BLM-J03022-\VY  Rating 
EC2.  Greater  Wamsutter  Area  II  Natural 


Gas  Development  Project,  Approvals 
and  Permits  Issuance.  Carbon  and 
Sweetwater  Counties.  WY. 
SUMMARY:  EPA  expressed  environmental 
concerns  regarding  the  plugging 
program  and  possible  ground  water 
degradation.  EPA  requested  additional 
information  on  these  issues,  as  well  as. 
a  discussion  to  reduce  the  projected 
disturbance  of  5  acres  (per  well)  pad. 

ERP  No.  D-NPS-E65048-TN  Rating 
EC2.  Foothills  Parkway  Section  8D, 
Construction,  between  Wear  Valley 
Road  (US  321)  and  Gatlinburg  Pigeon 
Forge  Spur  (US  441/321),  Right-of-Way 
and  COE  Section  404  Permits,  Great 
Smoky  Mountain  National  Park,  Blount. 
Sevier  and  Cocke  Counties,  TN. 

Summary:  EPA  expressed 
environmental  concern  regarding 
potential  acid  drainage  and  requested 
that  the  final  EIS  discuss  possible 
secondary  or  backup  mitigation  plans 
should  the  proposed  strategies  fail.  ERP 
No.  D-USA-K11058-CA  Rating  EC2, 
San  Onofre  Area  Sewage  Effluent 
Compliance  Project,  Cease  and  Desist 
Orders,  Camp  Pendleton  Marine  Corps 
Base,  San  Diego  and  Orange  Counties, 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  wetlands,  biological 
resources  and  water  quality.  Additional 
information  is  requested  for  the  project 
description  and  its  alternatives  analysis. 

Final  EISs 

ERP  No.  F-FTA-L54003-OR,  New 
Eugene  Transfer  Station,  Site  Selection 
and  Construction,  Funding,  McDonald 
Site  or  IHOP  Site,  Lane  County,  OR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  no  environmental 
concerns  with  the  project  were 
identified.  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  April  4.  1995 
William  D.  Dickerson. 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities 

IFR  Doc.  95-8609  Filed  4-6-95:  8:45  am] 
BtLUNO  COOC  asao-so-u 


[ER-FRL-4721-8] 

Environmental  Impact  Statements; 
Notice  of  Availat>llity 

RESPONStBLE  AGENCY:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  March  27.  1995  i 

Through  March  31.  1995  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  950116.  DRAFT  EIS.  USA.  CA. 
Hamilton  Army  Airfield  Disposal  and 


Reuse,  Implementation.  City  of 
Novate,  MarirlXounty,  CA,  Due:  May 
22.  1995.  Contact:  Robert  Koenigs     ' 
(916)  557-6712. 
EIS  No.  950117.  DRAFT  EIS.  AFS.  CA. 
Snowy  Trail  Off-Highway  Vehicle  Re- 
Route.  Smith  Fork  Parcel  of  Los 
Padres  National  Forest,  Approval  and 
Implementation,  Mount  Pinos  Ranger 
District.  Ventura  County,  CA.  Due: 
May  22. 1995,  Contact:  Mark  Bethke 
(805) 245-3731. 
EIS  No.  950118.  DRAFT  EIS.  IBR,  WA. 
ND,  OR.  ID.  NV,  MT,  SD,  WY,  NB, 
UT,  CO,  CA,  NM,  OK.  KS.  AZ,  TX. 
Acreage  Limitation  and  Water 
Conservation  Rules  and  Regulations. 
Revised  and/ or  New  Rules  for 
Replacement  and  Expansion  of 
Existing  Rules  pertaining  to  the 
Administration  of  the  Reclamation 
Reform  Act  of  1982.  Implementation 
in  Seventeen  Western  States,  Due: 
May  31,  1995,  Contact:  Ronald  J. 
Schuster  (303)  236-9336. 
EIS  No.  950119,  LEGISLATIVE  DRAFT 
EIS,  AFS,  ID.  White  Sand  Creek  and 
a  Two-Mile  Segment  of  the  Upper 
Lochsa  River  Wild  and  Scenic  River 
Suitability  Study  for  Designation  or 
Nondesignation  in  the  Wild  and 
Scenic  Rivers  System.  Clearwater 
National  Forest.  Idaho  County,  ID, 
Due:  June  6,  1995,  Contact:  Dennis 
Elliott  (208)942-3113. 
EIS  No.  950120,  HNAL  EIS,  FHW,  NY, 
1-26  Mohawk  River  Crossing 
connecting  NYS  Thruway  Interchange 
26,  1-890,  NYS-5S  and  NYS-5 
Construction,  Funding,  US  Coast 
Guard  Permits  and  COE  Section  404 
Permit,  Towns  of  Rotterdam  and 
Glenville.  Schenectady  County,  NY, 
Due:  May  8,  1995,  Contact:  Harold  J. 
Brown  (518)  472-3616. 
EIS  No.  950121,  FINAL  EIS,  BOP,  MA, 
Fort  Devens.  Massachusetts  Federal 
Medical  Center  Complex  (FMCC)  and 
Federal  Prison  Camp,  Construction 
and  Operation.  Worcester  and 
Middlesex  Counties,  MA,  Due:  May 
10,  1995,  Contact:  Patricia  K.  Sledge 
(202)  514-6470. 
EIS  No.  950122.  DRAFT  EIS,  FTA,  IL. 
St.  Clair  County  Corridor  Transit 
Improvements,  Funding,  St.  Clair 
County.  IL,  Due:  May  22,  1995,  Contact: 
Lee  Waddleton  (816)  523-02^^4. 

Amended  Notices 

EIS  No.  940530,  DRAFT  EIS,  BLM,  WY, 
Grass  Creek  Resource  Management 
Plan.  Implementation.  Big  Horn. 
Washakie,  Hot  Springs  and  Park 
Counties,  WY,  Due:  May  7,  1995. 
Contact:  Joe  Patty  (307)  775-6101. 
Published  FR  2-3-95  Review  period 
extended. 
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Dated:  April  4, 1995. 
William  O.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

|FR  Doc.  95-8610  Filed  4-6-95:  8:45  am] 
BILLING  CODE  6S«a-60-U 

[FRL-5186-2] 

Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  and 
Trace  Metals  Workshop 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  conference  and 
training  workshop. 

SUMMARY:  The  Office  of  Science  and 
Technology  and  the  Water  Envirorunent 
Federation,  co-sponsors,  will  hold  the 
"18th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment"  to 
discuss  all  aspects  of  environmental 
measurement.  The  conference  is  open  to 
the  public.  A  Workshop  on  Trace  Metals 
sampling  and  analysis  will  precede  the 
conference.  This  workshop  is  designed 
for  state  and  regional  authorities. 
DATES:  The  conference  will  be  held  on 
May  3^,  1995.  On  May  3, 1995.  the 
conference  will  begin  at  8:45  am  and 
last  until  5:15  pm;  on  May  4.  1995,  the 
conference  will  begin  at  8:45  am  and 
adjourn  at  4:30  pm.  The  Workshop  on 
Trace  Metals  will  be  held  on  May  2, 
1995,  from  12:30  pm  to  5:30  pm. 
ADDRESSES:  The  conference  will  be  held 
at  the  Norfolk  Waterside  Marriott, 
Norfolk,  Virginia.  The  Trace  Metals 
Workshop  will  be  held  at  the  Omni 
International  Hotel.  777  Waterside 
Drive,  Norfolk,  Virginia  23510. 
FOR  FURTHER  (NFORMATtON  CONTACT: 
Conference  arrangements  are  being 
coordinated  by  the  Water  Environment 
Federation.  For  information  on 
registration,  hotel  rates,  transportation, 
social  events  and  reservations  call  the 
Water  Environment  Federation 
Conference  Service  Line  at  (800)  666- 
0206.  If  you  have  technical  questions 
regarding  the  conference  program  please 
contact  William  Telliard,  Office  of 
Science  and  Technology  (Mail  Code 
4303),  telephone  (202)  260-7120,  fax 
(202)  260-7185. 

For  Information  on  the  Trace  Metals 
Workshop  registration  requirements  or 
technical  program,  call  Cindy  Simbanin, 
DvnCorp  Environmental,  at  (703)  519- 
1386. 

SUPPLEMENTARY  INFORMATION:  EPA's 
18th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  is 
designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  envirormiental  laboratories. 


state  and  Federal  regulators,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
envirorunental  measurement  with« 
particular  focus  on  analytical  methods 
and  related  regulatory  issues. 

A  Workshop  on  Trace  Metals 
Sampling  and  Analysis  for  state  and 
regional  authorities  will  precede  the  full 
conference  and  focus  on  cutting  edge 
issues  in  the  determination  of  trace 
metals  in  ambient  waters.  The  session 
on  trace  metals  determinations  will 
cover  EPA's  recent  work  on  sampling 
and  analysis  of  metals  at  water  quality 
criteria  levels,  discussions  of  clean  and 
ultra-clean  techniques,  a  case  study  on 
a  project  to  determine  trace  metals  and 
to  establish  chemical  translator  ratios 
for  the  City  of  Danville,  Virginia,  and 
presentation  of  methods  under 
development  for  the  determination  of 
arsenic,  selenium,  and  mercury  at  EPA 
and  state  ambient  water  quality  criteria 
levels.  The  program  for  the  conference 
follows: 

18th  Annual  EPA  Conference  on  Analysis  of 
Pollutants  in  the  Environnient 

Wednesday,  May  3.  1995 

8:45  am     0{>ening  Remarks 
William  Telliard,  Director,  Analytical 
Methods  Staff,  Office  of  Science  and 
Technology.  Office  of  Water.  LSEPA 
9:00  am     Introductory  Remarks 
Mike  Pollen,  Water  Environment 
Federation 
9:15  am     Welcome 
James  Hanlon.  Deputy  Office  Director. 
Office  of  Science  and  Technology. 
USEPA 

Trace  Metals 

9:30  am     Implementing  EPA's  Metals 
Criteria 
Elizabeth  Southerland,  Director.  Standards 
and  Applied  Sciences  Division.  Office  of 
Water,  USEPA 
10:00  am    Establishing  Trace  Metal  Clean 
Facilities  in  Existing  LalK)ratories 
Russell  Flegal,  University  of  California  at 
Santa  Cruz 
10:30-10:45  am     Break 
10:45  am    Determination  of  Arsenic  at  Ultra- 
Trace  Levels  Using  Vapor  Generation- 
Atomic  Fluorescence  Spectrometry 
Reshan  Fernando,  Research  Triangle 
Institute 
11:15  am    Temporal  Variability  in  Dissolved 
Trace  Metals  in  the  Houston  Ship 
Channel,  Texas 
Paul  Boothe,  Texas  A&M  University 
11:45-1:00  pm     Lunch 
1 :00  pm  Trace  Mercury  Analysis  of 
Biological  Fluids 
Conrad  Naleway  and  Hwai-Nan  Chou, 
American  Dental  Association 
1 :30  pm    Analytical  Methods  for  Arsenic  in 
Water  with  an  MDL  of  2  ng/L 
Eric  Crecelius,  Chuck  Apts,  and  Steve 
Kiesser,  Battelle  Marine  Sciences 
Laboratory 
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Wednesday.  May  3.  1995 

Cyanide  Methods 

2:00  pm     Present  and  Future  of  "Free 
Cyanide"  Determinations 
Emit  Milosavljevic.  University  of  Nevada. 
Reno 
2:30  pm     Effects  of  Metals.  Ligands.  and 
Oxidants  on  Cyanide  Analysis;  Cold 
Mining  Waste  Case  Study 
Margprel  Goldberg.  Research  Triangle 
Institute 
,1:00-3:15  pm     Break 

3:15  pm  Approaches  to  the  Determination  of 
Total  and  Available  Cyanide  in  Solid 
Samples 
Ed  Heithmar.  Environmental  Monitoring 
Systems  Laboratory,  Las  Vegas 
3:4S  pm    The  Determination  of  Cyaniile  in  a 
Chemical  Plant's  Waste  Water  Using  Ion 
Chromatography 
Susan  Gantz  Matz.  Quantum  USI  Division 

Analysis  Protocols — I 

4:15  pm     EPAs  Sediment  Toxicity  Testing 

Methods 
Teresa  NorbergKing.  USEPA 

Environmental  Research  Laboratory. 

Duluth  and  Elizabeth  Southerland. 

Director.  Standards  and  Applied 

Sciences  Division.  Office  of  Wafer, 

USEPA 
445  pm     Microscale  Solvent  Extraction 

Methods  for  Organic  Compound 

Analyses 
David  Mauro,  META  Environmental.  Inc. 
5:15  pm     Adjourn 

Thursday.  May  4.  1995 

Quality  Control 

8:45  am     Statistical  Properties  of  Low 
Concentration  Measurements  and 
Wastewater  Effluent  Limitations 
Chuck  White  and  Henry  Kahn.  U.S. 
Environmental  Protection  Agency 
9.15  am    Compliance  Monitoring  Detection 
and  Quantitation  Levels  for  EPA  Method 
1653 
Larry  LaFleur.  NCASI 

9  45  am     Seeing  the  Light  From  a  Blind  PE 

Sample:  Rocky  Mountain  Arsenals 
Analytical  Laboratory  Performance 
Evaluation  System 
Angela  Barnard  Hatmaker.  Martin  Marietta 
knergy  Systems.  Inc. 

10  15-10:30  am    Break 

10:30  am    Selecting  Kinds  and  Numbers  of 
QC  Samples  for  More  Defensible 
Environmental  Analyses 
Larry  Keith.  Radian  Corporation 
1 1 :00  am    Approaches  to  Quality  Control  of 
Non-Linear  Calibration  Relationships  for 
SW-846  Methods 
Harry  McCarty.  SAIC 

Sampling  Protocols 

11:30  am     VOA  Compositing  Study 

Dale  Rushneck.  Interface 
12:00-1:15  pm     Lunch 
1:15  pm     The  Evaluation  and  Application  of 

a  L.arge  Volume  In-Situ  Resin  Sampler 

for  Monitoring  Trace  Organic 

Compounds  in  Ambient  Water 
Hans  Biberhofer.  Environment  Canada 
1:45  pm     Practical  Application  of  Clean 

Metals  Sampling  Protocols  to  NPDES 

Monitoring 


Will  Hunley.  Hampton-Roads  Sanitation 
District 
2:15  pm     Residential  Environmental 

Sampling  Protocols  for  Human  Exposure 
Assessment  of  Lawn  Pesticides 
Manelle  Brinkman.  Battelle  Columbus 

Thursday.  May  4.  1995 
2:45-3:00  pm     Break 
Analysis  Protocols — 11 

3:00  pm    Solid-Phase  Microextraction  for 
the  Analysis  of  Industrial  Wastewaters 
Bruce  Colby.  Pacific  Analytical.  Inc. 

3  30  pm    Field  Analysis:  An  Effective 
Approach  to  Site  Assessment  and 
Remediation 
Ileana  Rhodes.  Shell  Development 
Company 

4:00  pm     Determination  of  N- 

Nitrosodimethylamine  (NDMA)  at  Part- 
per-Trillion  Levels  in  Drinking  Waters 
and  Contaminated  Groundwaters 
Bruce  Tomkins.  IVoyne  H.  Criest.  and  Cecil 
E.  Higgins.  Oak  Ridge  National 
Laboratory 

4:30  pm     Adjourn 

Trace  Metals  Training  Workshop  Agenda 

Tuesday.  May  2,  1995. 
12:00  noon 

Introductory  Remarks:  William  A.  Telliard. 
USEPA 

Mr.  Telliard  will  provide  an  overview  of 
the  WQC  levels  for  trace  metals 
determinations  and  the  topics  to  be  discussed 
in  the  workshop  to  aid  attendees  in  resolving 
the  problems  associated  with  the  sampling 
and  analysis  of  trace  metals,  including  the 
difficulty  in  precluding  contamination. 

Requirements  for  Determination  of  Trace 
Metals  fames  A.  Hanlon.  USEPA 

Mr.  Hanlon  will  give  a  background  on  the 
need  for  the  determmation  of  trace  metals  at 
WQC  levels  as  required  by  the  Clean  Water 
Act  and  will  discuss  the  detection  and 
quantitation  limits  necessary  to  ensure 
reliable  determination  of  trace  metals  at  these 
levels. 

Ownriet*-  of  the  Sampling  and  Analysis 
Process  for  Trace  Metals  Determinations: 
Carlton  Hunt.  Battelle  Ocean  Sciences 

Dr  Hunt  will  explain  how  to  organize  and 
manage  a  project  for  sampling,  analysis,  data 
validation,  and  quality  control  to  ensure  that 
reliable  trace  metals  determinations  are 
made. 

Field  Sampling  for  Trace  Metals:  William  .\ 
Telliard.  USEPA 

Mr.  Telliard  will  discuss  "clean-hands/ 
dirty-hands"  sampling  techniques,  the  use  of 
protective  gloves  and  clothing  to  prevent 
contamination,  and  the  processing  of 
equipment  blanks  to  ensure  relialile 
sampling.  Videos  of  sampling  will  be  used  to 
supplement  this  presentation. 

Laboratory  Determinations  of  Trace  Metals: 
Russell  Flegal,  University  of  California  at 
Santa  Cruz 

Dr.  Flegal  will  describe  the  set-up  and 
operation  of  a  trace  metals  laboratory, 
including  the  clean  room,  clean  benches,  and 


the  equipment  and  analytical  techniques 
required  for  determination-of  each  metal. 

Qvality  Assurance.  Quality  Control,  and  Data 
Reliability:  Dale  Rushneck.  Interface.  Inc. 

Mr.  Rushneck  will  discuss  the  inter- 
relationship between  quality  control  testing 
and  the  production  of  reliable  data  of 
defensible  quality. 

Verification  and  Validation  of  Trace  Metals 
Data:  Lynn  Riddick.  DynCorp  Environmental 

Ms.  Riddick  will  provide  examples  of  data 
review  checklists  that  can  l>e  used  to 
determine  the  reliability  of  trace  metals 
results.  These  checklists  outline  the  summary 
level  quality  control  data  required  by  the 
analytical  methods. 

Case  Study  for  Compliance  and 
Determination  of  Translators:  John  N. 
Leonard.  Hazen  and  Sav\'yer 

Dr.  Leonard  will  present  the  requirements, 
criteria,  background,  sampling,  analysis,  and 
outcome  of  a  project  to  determine  trace 
metals  and  establish  chemical  translator 
ratios  for  the  city  of  Danville.  Virginia. 

5:30  pm     Adjourn 

Dated:  March  30.  1995. 

lames  A.  Hanlon, 

Acting  Director.  Office  of  Science  and 
Technology. 

|FR  Doc.  95-8611  Filed  4-6-95,  8:45  ami 
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Revocation  of  Sulfide  Waiver  Granted 
on  April  17.  1986.  to  W.B.  Place 
Tannery  Discharging  to  City  of 
Hartford  Subject  to  Pretreatment 
Standards  Under  40  CFR  Part  425 

AGENCY:  Environmental  Protcfcjion 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  City  of  Hartford 
(hereinafter  referred  to  as  "Hartford"). 
Wisconsin,  operates  a  publicly  owned 
treatment  works  (POTVV)  which  accepts 
wastewater  fitim  a  leather  tanning  and 
fmishing  facility  which  is  subject  to 
pretreatment  standards  at  40  CFR  part 
425.  Pursuant  to  40  CFR  425.04(c) 
Hartford  certified  to  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA)  on  April  11.  1984.  that  discharge 
of  sulfide  from  the  tannery  would  boI 
interfere  with  the  operation  of  the 
POTW.  On  April  17.  1986.  U.S.  EPA 
placed  notidf  at  51  FR  13092-13093 
stating  that,  pursuant  to  40  CFR  part 
425.  the  following  tannery  would  not  be 
subject  to  the  categorical  sulfide 
pretreatment  standard:  W.B.  Place 
Tannery.  368  West  Summer  Street. 
Hartford.  Wisconsin. 

On  August  31.  1994.  Hartford 
requested  that  U.S.  EPA  rescind  the 
categorical  sulfide  pretreatment  waiver 


granted  to  W.B.  Place  Tannery  The 
affected  tannery  was  informed  of 
Hartford's  intention. 

Pursuant  to  40  CFR  425.04(d)  and  in 
consideration  of  the  representations  and 
information  provided  by  Hartford,  I 
hereby,  rescind  the  April  17.  1986. 
waiver  of  the  sulfide  requirements  set 
forth  in  the  Leather  Tanning  and 
Finishing  Pretreatment  Standards  for 
the  delineated  tannery  in  Hartford. 
Wisconsin.  As  provided  in  40  CFR 
425.04(d)(2).  the  affected  tannery  must 
comply  with  the  categorical  sulfide 
.-tandards  no  later  than  18  months 
following  the  publication  of  this  notice 
T  at  an  earlier  date  estabhshed  bv  the 
C^ity. 

■JATES:  This  action  is  effective  as  of 
April  7,  1995. 

.-OR  FURTHER  INFORMATION  CONTACT: 
.■"latthew  Gluckman,  Pretreatment 
Coordinator.  Permits  Section.  Water 
^Juality  Branch.  U.S.  EPA— Region  5,  at 
,312)886-6089. 

Dated:  March  10,  1995. 
)avid  A.  Ullrich, 
Acting  Regional  Administrator. 
|FR  Doc.  95-«613  Filed  4-6-95;  8:45  am] 
BILUNG  CODE  e6«0-40-P 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  January 
31-February  1,  1995 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  January  31-February 
1.  1995.'  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  a  strong  further  rise  in 
economic  activity  during  the  closing 
months  of  1994.  Nonfarm  payroll 
employment  was  up  considerably 
furtlier  in  December  after  a  sharp 
increase  in  November,  and  the  civilian 
unemployment  rate  declined  to  5.4 
percent.  Industrial  production  registered 
another  large  advance  in  December  and 
capacity  utilization  continued  to  move 
up  from  already  high  levels.  Current 
estimates  indicate  little  change  in  retail 


■  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  January  31 -February 
1.  1995,  which  include  the  domestic  policy 
directive  issued  at  that  meeting,  are  available  upon 
request  to  the  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC.  20551.  The 
minutes  are  published  in  the  Federal  Resprvc 
Bulletin  and  in  the  Board's  annual  report. 


sales  over  November  and  December, 
while  housing  starts  posted  sizable 
gains  on  balance  over  the  two  months. 
Orders  for  nondefense  capital  goods 
point  to  a  continued  strong  expansion  in 
spending  on  business  equipment; 
permits  for  nonresidential  construction 
have  been  trending  appreciably  higher. 
The  nominal  deficit  on  U.S.  trade  in 
goods  and  services  widened  somewhat 
in  October-November  from  its  average 
rate  in  the  third  quarter.  Prices  of  many 
materials  have  continued  to  move  up 
rapidly,  but  broad  indexes  of  prices  for 
consumer  goods  and  services  have 
increased  moderately  on  average  over 
recent  months. 

Most  market  interest  rates  have 
declined  slightly  on  balance  since  the 
Committee  meeting  on  December  20, 
1994.  In  foreign  exchange  markets,  the 
trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  has 
declined  somewhat  over  the 
intermeeting  period.  The  Mexican  peso 
has  depreciated  sharply  against  the 
dollar. 

Growth  of  M2  and  M3  strengthened  in 
December  and  January.  From  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of 

1994,  M2  grew  at  a  rate  at  the  bottom 
of  the  Committee's  range  for  1994  and 
M3  at  a  rate  in  the  lower  half  of  its  range 
for  the  year.  Total  domestic 
nonfinancial  debt  has  continued  to 
expand  at  a  moderate  rate  in  recent 
months,  and  for  the  year  1994  it  grew  at 
a  rate  in  the  lower  half  of  its  monitoring 
ranee. 

Tne  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  this  meeting  established 
ranges  for  growth  of  M2  and  M3  of  1  to 
5  percent  and  0  to  4  percent 
respectively,  measured  from  the  fourth 
quarter  of  1994  to  the  fourth  quarter  of 

1995.  The  Committee  anticipated  that 
money  growth  within  these  ranges 
would  be  consistent  with  its  broad 
policy  objectives.  The  monitoring  range 
for  growth  of  total  domestic 
nonfinancial  debt  was  lowered  to  3  to  7 
percent  for  the  year.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  poHcy  for 
the  immediate  future,  the  Committee 
seeks  to  increase  somewhat  the  existing 
degree  of  pressure  on  reserve  positions, 
taking  account  of  a  possible  increase  in 
the  discount  rate.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 


growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  or  somewhat  lesser  reserve 
restraint  would  be  acceptable  in  the 
intermeeting  period.  The  conte^nolated 
reserve  conditions  are  expecteo  lo  be 
consistent  with  moderate  growth  in  M2 
and  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  April  3. 1995. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  95-8579  Filed  4-6-95;  8:45  am) 

BILUNG  CODE  621ft«1-F 


Banco  de  Sabadell,  S.A.;  Acquisition  of 

Company  Engaged  In  Permissible 
Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  die  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  plated  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  21.  IPfl.'j. 
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A.  Federal  Reserve  Bank  of  AtUnta 

(Zane  R.  ICelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Banco  de  Sabadell,  S.A.,  Sabadell. 
Spain;  to  retain  50  percent  of  the  voting 
shares  of  PRS  International  Investment 
Advisory  Services.  Inc..  and  PRS 
International  Brokerage.  Inc..  both  of 
Miami.  Florida,  and  thereby  continue  to 
engage  in  providing  institutional  and 
retail  customers  portfolio  inve.stment 
advice  general  economic  information 
and  advice,  and  general  economical 
statistical  forecasting  services  and 
industry  studies,  pursuant  to  § 
22.'i.25(bM4)  of  the  Boards  Regulation  Y; 
providing  to  institutional  and  real 
customers  securities  services,  related 
securities  credit  activities,  pursuant  to 
Regulation  T.  and  incidental  activities 
such  as  custodial  services,  individual 
retirement  accounts,  and  cash 
management  services,  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y;  and  acting  as  an  introducing  broker 
for  institutional  and  retail  customers  in 
the  execution  and  clearance  on  major 
commodity  exchcmges  of  futures 
contracts  and  options  on  futures 
contracts  for  bullion,  foreign  exr.hange, 
government  securities,  certificates  of 
deposit,  other  money  market 
instruments,  pursuant  to  §  225.25(b)(18) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  3.  1995. 
(ennifer ).  Fohnson. 
Dtfputy  Secretory  of  the  Board 
IFR  Doc.  95-8580  Filed  4-6-95;  8:45  ami 
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Commooweafth  Holdings,  LLC,  et  al.; 
Formattons  of;  Acquisitions  by;  and 
Mergers  of  BanK  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank' Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 


must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  1. 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1   Commonwealth  Holdings,  LLC, 
Burlington.  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  31.75 
percent  of  the  voting  shares  of  Heritage 
Bancorp.  Inc..  Burlington,  Kentucky, 
and  thereby  indirectly  acquire  Heritage 
Bank.  Inc.,  Burlington,  Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Birmingham.  Alabama,  and  SouthTnist 
of  Georgia.  Inc..  Roswell.  Georgia;  to 
merge  with  Southern  Bank  Group.  Inc.. 
Roswell.  Georgia,  and  thereby  indin^ctly 
acquire  Norlhside  Bank  &  Trust 
Company.  Roswell,  Georgia. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  April  3, 1995. 
(ennifer  |.  Inhntwn. 
Deputy  Secrptary  of  the  Board. 
|FR  Doc.  95-8581  Filed  4-6-95;  fl:45  ami 
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Steven  L.  Ohs,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
22S.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  pdragraph  7  of  the  Act  (12 
U.S.C.  1817())(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors,  Comments  must  be  received 
not  later  than  April  21.  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 


President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1 .  Steven  L.  Ohs.  Glendive.  Montana; 
to  acquire  20  percent  of  the  voting 
shares  of  Community  First  Bancorp. 
Glendive.  Montana,  and  thereby 
indirectly  acquire  CommLinity  First 
Bancorp.  Glendive.  Montana,  Glendive 
Bancorporation.  Inc..  Glendive, 
Montana,  and  First  Fidelity  Bank. 
Glendive.  Montana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Dr.  Joel  W  Kovner,  Malibu, 
California;  to  retain  up  to  27.93  percent 
of  the  voting  shares  of  Professional 
Bancorp,  Inc..  Santa  Monica.  California, 
and  thereby  indirectly  retain  First 
Professional  Bank.  N.A..  Santa  Monica. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  3.  1995. 
(ennifer  |.  )ohnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  95-8582  Filed  4-6-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel;  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (.S 
U.S.C.  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  May  1995: 

Name:  Health  Care  Policy  and  Research 
Sp)ecial  Emphasis  Panel. 

Date  and  Time:  May  5. 1995.  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Conference  Room  TBA. 
Chevy  Chase.  MD  20815. 

Open  May  5.  8:30  a.m.  to  9:30  a  m. 

Closed  for  remainder  of  meeiin>? 

Purpose;  This  Panel  is  charged  v\  iih 
cooducting  review  of  competing  continuation 
of  grant  applications  for  MEDTEP  Research 
Centers  on  Minority  Populations. 

Agenda:  The  open  session  of  the  meeting 
on  May  5  from  8:30  a.m.  to  9:30  a.m.  will  bt^ 
devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
comp<;ting  continuation  of  grant  applications 
for  MKDTEP  Research  Centers  on  Minority 
Populations.  In  accordance  with  the  Federal 
Advisory  Committee  Art.  section  10(d)  of  5 
U.S.C,  Appendix  2  and  5  U.S.C.  552b(c)(6). 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  lat^r  session 
will  be  closed  because  the  discussions  are 


likely  to  reveal  ptersonal  information 
concerning  individuals  associated  with  the 
grant  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Linda  Blankenbaker,  Agency 
for  Health  Care  Policy  and  Research,  Suite 
602.  2101  East  Jefferson  Street,  Rockville, 
Mar>land  20852.  telephone  (301)  594-1438. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  March  31.  1995. 
Clifton  R.  Gaus, 
Administrator. 

IFR  Doc.  95-S577  Filed  4-6-95:  8:45  ami 
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Health  Care  Financing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Utah  State  Plan 
Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  May  17,  1995 
in  Room  578,  1961  Stout  Street,  Denver. 
Colorado  to  reconsider  our  decision  to 
disapprove  Utah  SPA  93-033. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  April  24, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Katz,  Presiding  Officer,  Groundfioor, 
Meadowwood  East  Building,  1849 
Gwynn  Oak  Avenue,  Baltimore, 
Maryland  21207,  telephone:  (410)  597- 
3013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Utah  State  plan  amendment 
(SPA)  number  93-033. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 


430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  State  of  Utah  submitted  SPA  93- 
033  which  proposed  changes  in  an  asset 
test  for  poverty  level  pregnant  women. 
Specifically,  Utah's  amendment 
required  certain  poverty  level  pregnant 
women  who  did  not  meet  the  resource 
test  to  make  a  one-time  payment  equal 
to  4  percent  of  the  individual's  total 
non-exempt  resources.  In  addition, 
Utah's  amendment  would  waive  this 
requirement  for  high  risk  pregnant 
women. 

The  issues  in  this  matter  are  whether 
Utah  SPA  93-033  adheres  to  the  Federal 
law  at  section  1902(a)(14)  of  the  Act 
(referencing  section  1916  of  the  Act) 
section  1902(1)  and  section  1902(a)(17). 

Section  1902(a)(14)  of  the  Act 
specifies  that  enrollment  fees, 
premiums,  deductions,  cost  sharing,  or 
similar  charges  may  be  imposed  only  as 
provided  in  section  1916.  Section 
•1916(a)(1)  prohibits  the  application  of 
any  enrollment  fee  with  respect  to  the 
categorically  needy.  It  restricts  States 
from  charging  a  premium  for  Medicaid 
for  the  categorically  needy.  An 
exception  is  made  regarding  poverty 
level  pregnant  women  with  income  at  or 
above  150  percent  of  the  Federal 
Poverty  Level.  For  these  women,  the 
amount  of  that  premiimi  is  restricted  to 
10  percent  of  the  amoimt  by  which  the 
family  income  (less  expense  for  care  of 
a  dependent  child)  exceeds  150  percent 
of  the  poverty  level.  In  addition,  section 
1916(a)(2)(B)  prohibits  States  ft-om 
imposing  any  deduction,  cost  sharing  or 
similar  charge  with  respect  to  ser\'ices 
furnished  to  pregnant  women,  provided 
the  services  relate  to  the  pregnancy  or 
a  complicating  condition.  HCFA 
disapproved  Utah's  amendment  finding 
contrary  to  the  statute's  prohibition  on 
imposing  premiums  (other  than  those 
authorized  in  section  1916(c)  of  the  Act) 
enrollment  fees,  or  similar  charges  on 
categorically  needy  individuals. 

Utah  believes  its  proposed  policy  to 
waive  the  resource  spenddown  for 
pregnant  women  determined  to  be  in 
the  high  risk  category  is  supported  by 
section  1902(1)(3)  of  the  Act.  Utah 
believes  this  is  the  only  statutory 
authority  over  resource  standards  and 
methodologies  for  poverty  level 
pregnant  women.  Utah  also  claims  that 
section  1902(a)(17)  explicitly  exempts 
pregnant  women  firom  all  requirements 
in  that  section.  HCFA  did  not  agree  with 


Utah's  interpretation  of  the  statute  that 
section  1902(1)  exempts  this  group  from 
the  comparability  requirements  in 
section  1902(a)(17). 

While  HCFA  acknowledges  that 
subsection  (1)(3)  exempts  the  States  from 
using  a  resource  test  for  high-risk 
pregnant  women,  this  exemption  does 
not  override  the  remainder  of  section 
1902  (a)(17)  which  requires 
comparability  of  services  to  all  such 
women.  Utah  cites  the  phrase,  "except 
as  provided  in  subsections  (1)(3),  (m)(3). 
and  (m)(4)  include  reasonable  standards 
(which  shall  be  comparable  for  all 
groups  *   •   •)"  as  a  rationale  for  this 
assertion.  However,  section  1902(1)(3) 
applies  only  in  cases  in  which  its 
application  would  be  inconsistent  with 
the  requirements  of  subsection  (a)(17). 
HCFA  believed  that  subsection  (l)(3) 
authorizes  States  to  establish  a  more 
liberal  resource  standard  or  to  drop  the 
resource  test  for  all  section  1902(1)(A) 
pregnant  women,  but  not  to  adopt  either 
of  these  approaches  for  a  sp)ecific 
segment  of  that  group.  While  the  goal  of 
removing  barriers  to  ensure  positive 
birth  outcomes  is  a  shared  one,  HCFA 
did  not  approve  foregoing  a  resource 
test  exclusively  for  high-risk  pregnant 
women  because  they  are  not  a  separate 
group  described  in  section  1902(1). 

Utah  points  out  that  subsection  (1)(3) 
prescribes  that  a  resource  standard  or 
methodology  may  not  be  more 
restrictive  than  applied  under  Title  XVI. 
Utah  also  believes  that  exclusion  of  all 
resources  based  upon  the  level  of 
medical  risk  factors  is  less  restrictive 
than  Title  XVI,  and  is  also  reasonable. 
However,  HCFA  believed  that  section 
1902(a)(17)  is  explicitly  meant  to  be 
inclusive  of  whole  eligibility  groups  and 
not  portions  of  groups.  HCFA  contended 
it  cannot  authorize  a  State  to  single  out 
any  part  of  an  eligibility  group  for 
preferential  treatment.  HCFA's  position 
was,  in  order  to  drop  the  resource  test 
for  high  risk  pregnant  women,  the  State 
must  do  so  for  the  entire  poverty  level 
group  of  pregnant  women. 

The  notice  to  Utah  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Mr.  Rod  L.  Betit, 

Executive  Director,  Utah  Department  of 
Health.  288  North  1460  West,  P.O.Box 
16700.  Salt  Lake  City,  Utah  84116-0700. 

Dear  Mr.  Betit:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Utah  State  Plan  Amendment 
(SPA)  93-033. 

The  State  of  Utah  submitted  SPA  93-33 
which  prop>osed  changes  in  an  asset  test  for 
poverty  level  pregnant  women.  Specifically. 
Utah  proposed  policy  regarding  a  one-time 
payment  equal  to  4  percent  of  the 
individual's  total  non-exempt  resources  it 
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they  are  equal  to  or  exceed  SS.OOO.  In 
addilioa.  Utah  proposed  to  waive  this 
payment  requirement  for  high  risk  pregnant 
women. 

The  issues  in  this  matter  are  whether  Utah 
SPA  93-033  adheres  to  the  Federal  law  at 
section  1902(aKl4)  of  the  Act  (referencing 
section  1916  of  the  Act),  section  1902(1)  and 
section  ig02(a)(17). 

I  am  scbeduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  May  17. 
1995.  in  Room  578.  1961  Stout  Street, 
Denver,  Colorado.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  i*  mutually  agreeable  to  the  parties. 
The  bearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR.  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
residing  officer.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  presiding  ofTicer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  597-3013. 

Sincerely. 
Bruce  C  Vladeck. 
Administrator. 

(Section  1116  of  the  Social  Sectihty  Act  (42 
U.S.C.  1316):  42  CFR  secUon  430.16) 
(Catalog  of  Federal  Domestic  Assistance 
Program  ^lio.  13.714,  Medicaid  Assistance 
Program) 

Dated;  March  30. 1995. 
Bruce  C  VUdeck. 

/^dnJinislralor,  Health  Care  Financing 

Administration. 

|FR  Doc.  95-6524  Filed  4-6-95;  8.45  ami 
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Public  Healtti  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  CoDtrol  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  IDelegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14. 1980.  and  corrected  at  45  FR 
69696.  October  20.  1980.  as  amended 
most  recently  at  59  FR  63406-62407. 
dated  December  5.  1994)  is  amended  to 
reflect  the  transfer  of  the  Division  of 
HIV/ AIDS,  excluding  the  Hematologic 
Diseases  Branch.  Immunology  Branch, 
and  Laboratory  Investigations  Branch, 
from  the  National  Center  for  Infectious 
Diseases  to  the  National  Center  for 
Prevention  Services. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 


Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Division  of 
HIV/AIDS  (HCRK). 

Following  the  functional  statement  for 
the  Division  of  Oral  Health  (HCM6). 
Office  of  the  Director  (HCM61).  insert 
the  following: 

Division  of  HIV/ AID  (HCM7).  (1) 
Conducts  national  surveillance  of 
infectious  diseases  and  other  illnesses 
associated  with  human 
immunodenciency  virus/acquired 
immunodeHciency  syndrome  (HIV/ 
AIDS),  and  sentinel  surveillance  of  HIV 
infection;  (2)  conducts  national  and 
international  surveillance, 
epidemiologic  investigations,  and 
studies  to  determine  risk  factors  and 
transmission  patterns  of  HTV/AIDS;  (3) 
develops  reconunendations  and 
guidelines  on  the  prevention  and 
control  of  HIV/ AIDS;  (4)  evaluates 
prevention  and  control  activities  in 
collaboration  with  other  CDC 
components;  (5)  provides  epidemic  aid. 
epidemiologic  and  surveillance 
consultation,  and  financial  assistance 
for  Hrv/AIDS  surveillance  activities  to 
State  and  local  health  departments;  (6) 
provides  consultation  to  other  PHS 
agencies,  medical  institutions,  and 
private  physicians;  (7)  provides 
information  to  the  scientific  community 
through  publications  and  presentations; 
(8)  works  closely  with  NCID  on  HIV/ 
AIDS  surveillance  activities  and 
epidemiologic  studies  that  require 
laboratory  supf)ort  and  collaboration. 

Office  of  the  Director  (HCM71 ).  (\) 
Plans,  directs,  and  coordinates  the 
activities  of  the  Division;  (2)  develops 
goals  and  objectives  and  provides 
leadership,  policy  formulation,  and 
guidance  in  program  plaiming  and 
development;  (3)  provides  program 
management  and  administrative  support 
services  for  HIV/ AIDS  activities,  both 
domestic  and  international. 

International  Activity  (HCM7 12).  (1) 
Designs  and  executes  epidemiologic 
studies  of  HIV  infection  in  developing 
nations  of  Africa  and  other  continents; 
(2)  develops  and  conducts 
epidemiologic  studies  of  risk  factors  for 
AIDS  and  HIV  transmission;  (3) 
provides  technical  assistance  to 
developing  nations  to  develop  AIDS 
case  surveillance  systems:  (4)  assists 
foreign  governments  in  carrying  out 
seroprevalence  studies  and  surveys;  (5) 
implements  strategies  to  protect  the 
blood  supply  in  developing  countries; 
(6)  assists  in  the  design, 
implementation,  and  evaluation  of  AIDS 
prevention  emd  control  activities;  (7) 
performs  epidemiologic  studies  of  HIV/ 
AIDS  interventions  in  foreign  countries: 
(8)  coordinates  with  other  CIOs  in  CDC 
that  have  similar  international 


responsibilities;  (9)  provides 
consultation  to  WHO,  USAID,  and 
AIDSTECH,  and  other  organizations 
whose  mission  is  to  prevent  and  control 
HIV  infection  and  related  outcomes. 

Technical  Information  Activity 
(HCM713).  (1)  Provides  scientific 
information,  in  cooperation  with  other 
CDC  organizations,  to  health-care 
profiessionals,  public  health  officials, 
and  the  general  public;  handles 
controlled  and  general  correspondence 
and  prepares  responses  to  Freedom  of 
Information  Act  requests;  (2) 
coordinates  preparation  of  responses 
and  provision  of  material  requested  by 
Congress;  (3)  coordinates  preparation  of 
documents  for  annual  program  review 
with  the  Directors  of  NCPS  and  CDC;  (4) 
prepares  HIV/AIDS  briefing  reports  for 
Director.  CDC,  and  the  Assistant 
Secretary  for  Health;  (5)  prepares 
printed  and  audiovisual  materials  on 
HIV/AIDS  in  cooperation  with  other 
CE)C  organizations;  (6)  assists  in 
preparing  guidelines  for  prevention  of 
HIV  infection;  (7)  maintains  library  of 
HIV/ AIDS  reprints  and  MMWR  articles 
and  distributes  on  request;  (8) 
coordinates  requests  for  presentations  at 
scientific,  medical,  and  public  health 
meetings;  (9)  assists  in  preparing, 
editing,  and  clearing  manuscripts;  (10) 
plans  and  arranges  for  HIV/AIDS 
conferences  and  scientific  meetings 
sponsored  by  CDC. 

Epidemiology  Branch  (HCM72).  (1) 
Designs  and  conducts  epidemiologic 
studies  to  determine  risk  factors,  co- 
factors,  and  modes  of  transmission  for 
AIDS  and  HIV  infection;  (2)  conducts 
epidemic  aid  investigations  of  HIV 
infection,  infectious  disease,  and  other 
illnesses  associated  with  HIV/AIDS;  (3) 
conducts  technical  reviews  of  proposals 
submitted  for  epidemiologic  studies. 
arranges  for  ad  hoc  panel  reviews,  and 
recommends  funding  levels;  (4) 
provides  epidemiologic  consultation  to 
State  and  local  health  departments, 
other  PHS  agencies,  and  other  groups 
and  individuals  investigating  the 
syndrome;  (5)  responds  to  inquiiies 
from  physicians  and  other  health 
providers  for  information  on  the 
medical  and  epidemiologic  aspects  of 
HIV/AIDS. 

Pediatric  and  Family  Studies  Section 
(HCM722).  (1)  Designs  and  conducts 
epidemiologic  studies  of  AIDS  and  HIV 
infection  that  examine  risk  factors, 
modes  of  transmission,  and  the  natural 
history  of  disease  in  children, 
adolescents,  mothers,  and  other  family 
members;  (2)  develops  guidelines  and 
recommendations  to  reduce 
transmission  in  these  populations, 
particularly  aspects  related  to 
transmission  from  mother  to  child  and 


the  eflects  of  pregnancy  on  infected 
women;  (3)  conducts  epidemic 
investigations  of  infectious  diseases  and 
other  illnesses  associated  with  AIDS 
and  HFV  infection  related  to  these 
populations;  (4)  provides  technical 
assistance  to  medical  professionals, 
health  depculments.  the  mass  media, 
and  the  public  on  various  issues 
concerning  the  HTV/AIDS  epidemic  and 
its  effect  on  these  population  groups. 

Social  and  Behavioral  Studies  Section 
(HCM723).  (1)  Designs  and  conducts 
social,  psychological,  and  behavioral 
studies  of  AIDS  and  HIV  infection  that 
examine  cognitive,  social,  and 
environmental  influences  on  behaviors 
associated  with  the  transmission  of  HIV 
and  development  of  life-threatening 
disease;  (2)  develops  guidelines  and 
recommendations  to  reduce 
transmission  of  HIV  and  the 
development  of  AIDS;  (3)  assists 
biomedical  and  epidemiologic 
researchers  in  investigations  of 
infectious  diseases  associated  with 
AIDS  and  HIV  infection;  (4)  provides 
technical  assistance  to  social, 
behavioral,  and  biomedical  scientists, 
health  departments,  universities,  the 
mass  media,  and  the  public  on  social 
and  behavioral  aspects  of  the  HIV/ AIDS 
epidemic. 

Special  Studies  Section  (HCM724}.  (1) 
Designs  and  conducts  epidemiologic 
studies  examining  the  natural  history  of 
HFV  infection  and  AIDS  and  the 
efficiency  of.  and  risk  factors  for,  the 
transmission  of  HFV  by  homosexual, 
heterosexual,  or  bloodbome  routes  (i.e.. 
transfusion,  organ  transplantation,  or 
needle-sharing);  (2)  conducts  epidemic 
investigations  of  infectious  diseases  and 
other  illnesses  associated  with  AIDS 
and  HIV  infection  in  these  risk  groups; 
(3)  develops  guidelines  and 
recommendations  to  reduce  HIV 
transmission  in  these  affected 
populations;  (4)  provides  technical 
assistance  to  medical  professionals, 
health  departments,  the  mass  media, 
and  the  public  on  various  issues 
concerning  the  HFV/ AIDS  epidemic  in 
these  populations;  (5)  develops  and 
maintains  systems  for  the  laboratory 
monitoring  of  specimens  for  human 
immunodeficiency  virus  type  2  (HIV-2) 
infection  in  the  United  States  and 
conducts  epidemiologic  investigations 
of  identifiMi  cases. 

Field  Services  Branch  (HCM73).  (1) 
Serves  as  the  focus  for  the  Division  of 
HIV/ AIDS  in  canning  out  field 
initiatives  and  programs  with  State  and 
local  health  departments;' (2)  assists  the 
Surveillance,  HIV  Seroepidemiology, 
and  Statistics  and  Data  Management 
Branches  in  implementing  and 
maintaining  HIV/AIDS  surveillance 


activities  and  HTV  seroprevalence 
surveys  and  studies  at  the  State  and 
local  level;  (3)  administers  and  tracks 
the  surveillance  and  seroprevalence 
components  of  combined  AIDS 
Prevention  and  Surveillance  cooperative 
agreements  with  State  and  local  health 
departments;  (4)  works  with  the  Office 
of  the  Division  Director  and  the 
Procurement  and  Grants  Office  in 
processing  cooperative  agreements  and 
contracts;  (5)  negotiates  field 
assignments  of  public  health  advisors 
with  State  and  local  health  officials  and 
provides  supervision  and  training  for 
the  advisors;  (6)  provides  training, 
technical  assistance,  and  consultation  to 
State  and  local  health  departments;  (7) 
consults  and  collaborates  with  other 
CDC  organizations  to  assure  efficient 
and  effective  utilization  of  available 
resources. 

Consultation  Section  (HCM732).  (1) 
Assists  the  Surveillance.  HIV 
Seroepidemiology,  and  Statistics  and 
Data  M2magement  Branches  in 
implementing  projects  related  to  HIV/ 
AIDS  surveillance  and  serosurveys;  (2) 
coordinates,  reviews,  and  conducts 
program  negotiations  and  participates  in 
budget  negotiations  for  HIV/ AIDS 
surveillance  and  seroprevalence 
cooperative  agreement  applications;  (3) 
serves  as  the  Division  focal  point  for 
cominunications  with  State  and  local 
health  departments  and  the  PHS 
Regional  Offices  regarding  HIV/ AIDS 
siu^eillance  and  seroprevalence  surve>'S 
and  studies;  (4)  works  closely  with  the 
medical  epidemiologists  of  the 
Surveillance  and  HIV  Seroepidemiology 
Branches  to  ensure  local  adherence  to 
surveillance  and  serosurvey  protocols 
and  program  guidelines;  (5)  identifies 
projects  needing  on-site  epidemiologic 
assistance  from  the  Surveillance  and 
HIV  Seroepidemiology  Branches  and 
provides  coo.dination  of  required  on- 
site  visits;  (6)  monitors,  maintains,  and 
follows  surveillance  and  seroprevalence 
activities  (including  no  identified  risk 
cases)  conducted  by  recipients  of  HIV/ 
AIDS  cooperative  agreement  funds  in 
collaboration  with  the  Surveillance  and 
HTV  Seroepidemiology  Branches;  (7) 
negotiates  field  assignments  of  public 
health  advisors  with  State  and  local 
health  officials,  provides  support  and 
supervision  of  field  assignees,  and 
conducts  site  reviews  and  evaluations  of 
State  and  local  HIV/ AIDS  surveillance 
and  seroprevalence  programs  to  identify 
and  assist  in  resolving  problems. 

Training  Section  (HCM733).  (1)  Serves 
as  Division  resource  in  conducting 
meetings,  conferences,  and  workshops; 
(2)  plans,  conducts,  and  evaluates 
training  and  development  of  public 
health  advisor  field  assignees;  (3) 


determines  training  needs  and  plans, 
and  conducts  and  coordinates 
surveillance  and  seroprevalence  training 
courses  for  State  and  local  health 
department  staff;  (4)  develops 
surveillance  and  seroprevalence  training 
and  operational  manuals  and  gmdelines 
for  State  and  local  personnel. 

HIV  Seroepidemiology  Branch 
(HCM74).  (1)  Plans,  develops,  and 
coordinates  HIV  clinic  and  special 
surveys  and  population  studies  in 
selected  geographic  areas;  (2)  provides 
data  and  serves  as  the  focus  for 
information  about  the  extent  of  HTV 
prevalence  and  Incidence  in  the  U.S.; 
(3)  collaborates  and  provides  technical 
assistance  to  public  and  private 
organizations  regarding  HIV 
seroprevalence;  (4)  works  closely  with 
other  CDC  organizations  in  applying 
prevalence  and  incidence  data  to  target 
and  evaluate  HIV  prevention  programs; 

(5)  works  with  the  Surveillance  Branch 
and  the  Statistics  and  Data  Management 
Branch  to  evaluate  HIV/AIDS  trends  in 
incidence  and  prevalence  projections; 

(6)  collaborates  and  works  closely  with 
the  Field  Services  branch  to  effectively 
implement  and  evaluate  CDC-funded 
HIV  seroprevalence  surveys. 

Clinic  and  Special  Surveys  Section 
(HCM742).  (1)  Designs,  monitors,  and 
evaluates  HIV  seroepidemiologic 
surveys  and  studies  in  health  care  sites 
such  as  sexually  transmitted  disease, 
tuberculosis,  drug  treatment,  and 
women's  health  clinics,  and  in 
additional  selected  populations;  (2) 
provides  guidance,  technical  assistance, 
and  consultation  to  the  Field  S^vices 
Branch  and  State  and  local  health 
departments  in  implementing  clinic  and 
special  surveys  and  studies;  (3)  ensures 
the  collection  and  analysis  of  HFV 
prevalence  data;  (4)  prepares  MMWR 
and  other  scientific  articles  ard  report 
related  to  HIV  prevalence  and  trends  of 
HIV  infection  in  selected  health  care 
facilities;  (5)  provides  technical 
assistance  to  and  coordination  with  CDC 
organizations  in  interpreting  and 
utilizing  seroprevalence  data  to 
implement  and  evaluate  HIV  prevention 
programs. 

Population  Studies  Section 
(HCM743).  (1)  Designs,  implements, 
monitors,  and  evaluates 
seroepidemiologic  surveys  and  studies 
among  populations  such  as  childbearing 
women,  hospital  cfients,  blood  donors, 
civilian  appUcants  for  miUtary  services. 
Job  Corps  entrants,  patients  of  family 
practitioners,  and  Native  Americans;  (2) 
ensures  the  analysis  of  HIV  prevalence 
data  in  these  populations;  (3) 
coordinates,  reviews,  and  participates  in 
budget  and  program  negotiations  of  HFV 
seroprevalence  cooperative  agreement 
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applications  and  contract  proposals:  (4) 
provides  on-site  technical  assistance 
and  consultation  to  grantees  and 
contractors,  including  State  and  local 
health  departments,  hospitals, 
universities,  blood  centers,  and  private 
organizations,  and  other  Federal 
agencies  such  as  the  Departments  of 
Defense  and  Labor,  and  the  Indian 
Health  Service;  (5)  administers 
cooperative  agreements  and  contracts 
for  HIV  seroprevalence  and  studies;  (6) 
prepares  MMWR  and  scientific  articles 
and  reports  related  to  the  incidence  and 
prevalence  of  HIV  infection  among 
selected  populations;  (7)  provides 
technical  assistance  and  consultation  to 
the  Field  Services  Branch  and  to  other 
CIX:  organizations  and  other  agencies 
interpreting  and  utilizing 
seroprevalence  data  to  implement  and 
evaluate  HIV  prevention  programs. 
Statistics  and  Data  Management 
Branch  (HCM75).  (1)  Manages,  directs, 
and  coordinates  the  activities  of  the 
Statistics  and  Data  Management  Branch; 

(2)  provides  leadership  in  the 
development  of  Branch  planning, 
policy,  implementation,  and  evaluation; 

(3)  provides  data  management  and 
statistical  support  for  AIDS/HIV 
surveillance,  HIV  serosurveys.  and 
epidemiologic  studies;  (4)  develops, 
negotiates,  monitors,  and  evaluates 
projects  to  construct  mathematical 
models  of  the  spread  of  AIDS  and  HIV 
infection;  (5)  creates  mathematical 
models  to  project  the  incidence  of  AIDS 
and  HIV  infection;  (6)  provides 
statistical  models  of  epidemiologic 
parameters  to  describe  the  efficiency  of 
HIV  transmission  and  the  incubation 
time  for  AIDS;  (7)  responds  to  inquiries 
from  medical  professionals,  health 
departments,  the  media,  and  the  public 
about  AIDS  epidemic  statistical  issues, 
including  projections  of  the  number  of 
AIDS  cases  and  estimates  of  persons 
infected  with  HIV. 

Seroepidemiohgy  Support  Section 
(HCM752).  (1)  Provides  data 
management  support  for  the  HIV  Family 
of  Surveys,  including  receipt  and 
acknowledgment  of  electronically 
transmitted  data,  entry  of  hard  copy 
data,  editing,  uploading,  and  producing 
standard  data  analyses;  (2)  coordinates, 
in  collaboration  with  the  HIV 
Seroepidemiology  Branch,  the 
development  and  operation  of  data 
management  systems  for  HIV  surveys 
and  studies;  (3)  designs  and  develops 
microcomputer-based  software  for 
clinics,  hospitals.  State  laboratories  and 
health  departments  to  use  in  managing 
data  collected  fi-om  a  variety  of  HIV 
prevalence  surveys;  (4)  provides 
consultation  and  computer 
programming  assistance  to  project 


officers  in  analyzing  data  fi-om  their 
respective  surveys  and  studies;  (5) 
assists  the  HIV  Seroepidemiology 
Branch  and  Section  Chiefs  in  preparing 
summaries  of  analyses  and  reports  of 
Family  of  Surveys  data;  (6)  recommends 
mainframe  and  microcomputer 
hardware  and  software  that  will  be 
required  to  support  the  National  HIV 
Seroprevalence  Surveys  data 
management. 

Statistics  SecUon  (HCM753).  (1) 
Provides  statistical  support  in  the 
design  and  analysis  of  data  fi-om 
epidemiologic  studies;  (2)  provides 
statistical  support  in  estimating  the 
prevalence  of  HIV  infection  in  a  variety 
of  survey  populations;  (3)  develops 
statistical  models  describing  changes  in 
the  prevalence  of  HIV  infection  over 
time;  (4)  assists  the  Surveillance  Branch 
in  the  analysis  of  trends  in  HIV/AIDS 
surveillance  data  by  different 
demographic  and  patient  risk 
characteristics;  (5)  supplies  a  large 
number  of  statistical  services  to  division 
components,  including  the  review  of 
statistical  methods  in  manuscripts, 
production  of  standardized  statistical 
rep>orts  and  additional  data  analysis;  (5) 
creates  mathematical  models  to  project 
the  incidence  of  AIDS  and  HIV 
infection;  (7)  provides  statistical  models 
of  epidemiologic  parameters  to  describe 
the  efficiency  of  HIV  transmission  and 
the  incubation  time  for  AIDS. 

Surveillance  Support  Section 
(HCM754).  (1)  Coordinates,  in 
collaboration  with  the  Surveillance 
Branch,  the  development  and  operation 
of  data  management  systems  for  HIV 
surveys  and  studies;  (2)  designs  and 
develops  microcomputer-based  data 
management  software  used  by  State  and 
local  health  departments  for  collecting 
and  reporting  HIV/AIDS  surveillance 
data;  (3)  provides  user  manuals  and 
telephone  support  to  health  department 
personnel  using  CDC-developed 
sofiware;  (4)  designs,  implements,  and 
supports  mainframe  data  systems  for 
HIV/AIDS  epidemiologic  and 
surveillance  studies:  (5)  provides 
consultation  and  computer 
programming  assistance  to  project 
officers  in  analyzing  data  from  their 
respective  surveys  and  studies;  (6) 
prepares,  distributes,  and  supports 
public  information  data  sets  containing 
HIV/ AIDS  surveillance  and 
epidemiologic  statistical  findings  for  the 
world  research  community:  (7) 
recommends  hardware  and  software 
packages  that  will  be  required  to 
support  the  national  AIDS/HIV 
surveillance. 

Systems  and  Hardware  Support 
Section  (HCM755).  (1)  Designs, 
implements,  and  supports  data  systems 


for  HIV/ AIDS  epidemiologic  and 
laboratory  studies,  both  in  the  United 
States  and  in  overseas  sites;  (2)  creates 
and  maintains  data  entry  and 
management  systems  for  use  by 
collaborating  health  departments  and 
research  organizations;  (3)  codes  and 
enters  data  collected  horn  HIV/AIDS 
research  studies  into  CDC's  computers: 
(4)  supports  office  automation  hardware 
and  software;  (5)  recommends  and 
supports  hardware  and  software  used 
for  data  management,  data  analysis, 
networking,  word  processing,  and 
desktop  publishing. 

Sun^eillance  Branch  (HCM76).  (1) 
Conducts  national  surveillance  of  AIDS 
cases  in  coordination  with  State/local 
health  departments;  (2)  maintains 
national  confidential  registry  of  cases; 
(3)  monitors  adult  and  pediatrics  HIV- 
related  mortality  and  morbidity  and 
AIDS  risk-group  trends;  (4)  develops 
additional  methods  of  surveillance  of 
HIV  and  HTV-related  disease;  (5) 
evaluates  surveillance  systems  for  HIV- 
related  disease  and  modifies 
surveillance  and  methodologies  as 
needed  to  meet  changing  needs  of  AIDS 
programs  at  the  national.  State,  and 
local  levels;  (6)  provides  consultation 
and  technical  assistance  on  surveillance 
activities  to  State  and  local  health 
departments:  (7)  provides  international 
consuhation  on  surveillance  and 
epidemiology  of  HIV/AIDS. 

Reporting  and  Analysis  Section 
(HCM762I.  (1)  Conducts  national 
surveillance  of  HIV/ AIDS;  (2)  develops 
and  distributes  surveillance  guidelines, 
case  definitions,  and  case  report  forms 
in  coordination  with  State/local  health 
departments;  (3)  maintains  national 
confidential  registry  of  cases:  (4) 
conducts  routine  analysis  of 
surveillance  data  and  disseminates 
information  on  morbidity,  mortality, 
and  AIDS  risk -group  trends,  and 
survival  trends;  (5)  collaborates  with  the 
Statistics  and  Data  Management  Branch 
in  the  projection  of  HIV/ AIDS  trends 
through  mathematical  modeling:  (6)  in 
coUaborating  with'  other  NCPs  programs, 
evaluates  State  and  local  case  reporting 
systems  for  HFV-related  disease, 
including  impact  of  State  laws  on 
reporting  and  modifications  in  reporting 
criteria:  (7)  assists  with  responses  to 
public  inquiries;  (8)  provides  technical 
direction  to  the  HIV  Seroepidemiology 
Branch  in  monitoring  surveillance 
programs  at  the  State  level. 

Special  Projects  Section  (HCM763). 
(1)  Develops  alternative  methods  of 
surveillance  for  spectrum  of  HIV-related 
disease:  (2)  conducts  selected  analyses 
of  HIV-related  morbidity  and  mortaility 
data  to  determine  at-risk  populations, 
risk  factors,  survival  trends,  etc..  and 


disseminates  results  through 
publications  and  presentations;  (3) 
updates  criteria  for  reporting  pediatric 
and  adult  cases;  (4)  assists  the  Reporting 
and  Analysis  Section  with  studies  to 
evaluate  the  completeness,  timeliness, 
and  other  aspects  of  reporting;  (5) 
collaborates  with  other  NCPS  programs 
in  the  epidemiologic  investigations  of 
atypical  or  unusual  HIV/AIDS  cases. 

Effective  Date;  March  28.  1995. 

David  Satcher, 

Director,  Centers  for  Disease  Control  and 
Prevention. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAZ-050-05-1 430-00;  AZA  29060) 

Arizona:  Realty  Action,  Recreation  and 
Public  Purposes  (R&PP)  Act 
Classification;  Mohave  County, 
Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  lands  in 
Mohave  County.  Arizona,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance, 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  (R&PP)  Act  of  June 
14.  1926.  as  amended  (43  U.S.C.  869  et 
seq).  The  lands  will  not  be  offered  for 
lease  or  conveyance  until  at  least  60 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
lands  described  below  have  been 
developed  by  the  Arizona  State  Parks 
Department  (State  Parks)  for  park 
purposes,  and  are  currently  in  use  for 
that  purpose.  The  lands  are  currently 
leased  to  State  Parks  by  the  United 
States  pursuant  to  Reclamation  lease 
authority,  and  particularly  pursuant  to 
the  Acts  of  June  17. 1902,  (32  Stat.  388) 
and  August  4, 1939,  (53  Stat.  1187. 
1 196).  as  amended  by  the  Act  of  August 
18,  1950.  (64  Stat.  463).  This  action  wrill 
allow  lease  or  conveyance  of  lands  to 
State  Parks  under  current  and  more 
appropriate  R&PP  Act  authority.  All 
legal  descriptions  are  within  the  Gila 
and  Salt  River  Meridian,  Arizona.  The 
following  lands  are  hereby  classified 
suitable  for  lease  to  State  Parks: 

1.  Cattail  Core  State  Park 

T.  12N.,R.  18  W.. 
Sec.  19,  that  portion  of  lot  4  acquired  for 

use  by  the  Bureau  of  Reclamation 

(approximately  18  acres); 
T.  12  N.,  R.  19  W..     ^^ 


Sec.  25,  loU  1,  2  &  3.  NEV4NEV4  (136.82 
acres). 

Containing  154.62  acres,  more  or  less. 

2.  Lake  Havasu  State  Park 

T.  13. v..  R.  20  W., 

Sec.  23,  lots  2  &  3.  EVaSWV.. 
W'/^WVzSEV,,  SEV«NWV4SEV«. 
E'/iSWV,SEV,,  SEV«SEV4. 

Containing  239.39  acres,  more  or  less. 

Total  lands  classified  suitable  for 
lease  is  394.21  acres,  more  or  less.  The 
following  public  lands  are  hereby 
classified  suitable  for  conveyance  to 
State  Parks: 

1 .  Buckskin  Mountain  State  Park 

T.  11  N..R.  18  W.. 

Sec.  32.  All,  excepting  that  portion  of  the 

SW'A  lying  west  of  Arizona  State 

Highway  95  as  rerouted  (approximately 

400  acres); 
Sea  33,  lots  10, 11.  and  12.  S'/iNW'/..  S'/z 

(507.38  acres). 
Containing  907.38  acres,  more  or  less. 

2.  Cattail  Cove  State  Park 

T.  12.\..R.18\V.. 
Sec.  19,  All  excepting  that  portion  of  lot  4 

acquired  foe  use  by  the  Bureau  of 

Reclamation  (approximately  600  acres): 
Sec.  20.  W'/j,  excepting  that  portion  east  of 

Arizona  State  Highway  95 

(approximately  200  acres); 
Sec.  29,  All,  excepting  that  portion  east  of 

Arizona  State  Highway  95 

(approximately  500  acres); 
Sec.  30,  .Ml  (481.42  acres); 
T.  12N..R.19W., 
Sec.  24,  All  (628.20  acres). 
Containing  2409.62  acres,  more  or  less. 

3.  Lake  Havasu  State  Park 

T  13N.,R.  20  VV., 

Sec.  23,  lot  5.  NEV4SEV4,  NEV4NWV4SEV4 

(61.33  acres); 
Sec.  26,  lots  1^,  NE'A  (290.93  acres). 
Containing  352.26  acres,  more  or  less. 

Total  lands  classified  suitable  for 
conveyance  is  3669.26  acres,  more  or 
less.  Total  lands  classified  for  lease  or 
conveyance  is  4063.47,  more  or  less. 

The  final  lease  or  patent  documents 
will  reflect  resurvey  and  revised 
descriptions  of  certain  parcels.  The 
lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance 
conforms  to  the  Yuma  District  Resource 
Management  Plan  and  would  be  in  the 
public  interest. 

Leases  or  patents,  when  issued,  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 


right  to  prospect  for.  mine,  and  remove 
materials. 

4.  All  prior  and  existing  rights. 

5.  All  lands  adjacent  to  Lake  Havasu 
below  450  feet  above  mean  sea  level  are 
excepted  and  reserved  to  the  United 
States  for  the  operation  of  Parker  Dam 
and  Lake  Havasu. 

6.  An  inundation  easement  is  reserved 
to  the  United  States  for  all  parcels 
adjacent  to  Lake  Havasu  for  those  lands 
between  450  and  455  feet  above  mean 
sea  level  for  the  operation  of  Parker  Dam 
and  Lake  Havasu. 

7.  An  inundation  easement  is  reserved 
to  the  United  States  for  those  lands 
adjacent  to  the  Colorado  River 
downstream  from  Parker  Dam  for  the 
operation  of  Parker  and  Headgate  Dams. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Yuma  District.  Havasu 
Resource  Area.  3189  Sweetwater 
Avenue,  Lake  Havasu  City.  Arizona. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  &x)m  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  imder  the 
mineral  leasing  laws.  For  a  period  of  45 
days  fi-om  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Area  Manager,  Havasu  Resource 
Area  Office,  3189  Sweetwater  Avenue, 
Lake  Havasu  City,  AZ  86406. 
ClJlSStFICATION  COMMENTS:  Interested 
parties  may  submit  comments  on  the 
suitability  of  the  lands  for  park 
purposes.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs.  Any  adverse  comments  will 
be  reviewed  by  the  Arizona  State 
Director,  Bureau  of  Land  Management, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
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directly  related  to  the  suitability  of  the 

land  for  park  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Liebhauser,  Yuma  District,  Havasu 

Resource  Area  Office,  at  the  address 

above,  or  by  telephone  at  (520)  855- 

8017. 

Dated:  March  28. 1995. 
Judith  I.  Reed, 

District  Manager. 

IFR  Doc  95-8529  Filed  4-6-95;  8:45  am] 

BILUNO  COOe  4310-32-M 


(10-942-71 3CMX)-7660] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  supplemental  plats  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office.  Bureau 
of  Land  Management,  Boise.  Idaho, 
effective  9  a.m..  March  29, 1995. 

The  supplemental  plats  of  T.  48  N.,  R. 
3  E.  and  T.  49  N..  R.  5  E..  Boise, 
Meridian,  Idaho,  prepared  to  amend  lots 
in  sections  13  and  23,  and  section  32. 
respectively,  were  accepted,  March  29, 
1995. 

The  supplemental  plats  of  the 
following  described  land  will  be 
officially  filed  in  the  Idaho  State  Office. 
Bureau  of  Land  Management.  Boise, 
Idaho,  effective  9  a.m.,  on  May  10,  1995. 

The  supplemental  plats  (2)  of  partially 
unsurveyed  T.  48  N..  R.  5  E.,  Boise 
Meridian,  Idaho,  prepared  to  create 
tracts  48-53  and  tracts  54-59 
respectively,  were  accepted,  March  29, 
1995. 

These  supplemental  plats  were 
prepared  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  Slate  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  March  29,  1995. 
[hiane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

|FR  Doc.  95-8527  Filed  4-&-95:  8:45  ami 

BILUNQ  CODE  4310-GG-M 


[AZ-e30-143(M)1;  AZA-29042] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice. 

SUMMARY:  On  March  14, 1995,  the  Forest 
Service,  U.S.  Department  of  Agriculture, 


filed  application  A21A-29042  to 
withdraw  approximately  4.50  acres  of 
national  forest  land  to  protect  it  from 
potential  mineral  location  pending 
completion  of  studies  concerning 
possible  future  disposal  of  the  parcel. 
The  land  is  located  in  the  Coronado 
National  Forest  in  Cochise  County.  The 
proposed  withdrawal  is  ft-om  mineral 
entry  or  location  under  the  mining  laws 
only. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
July  6,  1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director.  Bureau  of  Land 
Management  (BLM),  3707  North  7th 
Street,  Phoenix,  Arizona  85011-6563. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM    Arizona  State  Office,  602- 
650-05  If' 

SUPPLEMENTAL  Y  INFORMATION:  On  March 
14,  1995,  the  Forest  Ser\ice,  U.S. 
Department  of  Agriculture,  filed 
application  AZA-29042  to  withdraw  the 
following  described  national  forest  land 
from  location  and  entrj'  under  the 
United  States  mining  laws  only,  subject 
to  valid  existing  rights.  Legal 
description  of  the  land  proposed  for 
withdrawal  is  as  follows: 

Gila  and  Salt  River  Meridian 

T.  16  S.,  R.  30  E.. 

Sec.  33,  lot  1.  except  that  portion  of  Silver 
No.  2,  Lode  Mining  Claim,  Mineral 
Survey  No.  4541. 

The  area  described  aggregates  4.50  acres, 
more  or  less,  of  national  forest  land  in 
Cochise  County,  Arizona. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposal  must  submit  a  written  request 
to  the  Arizona  State  Director  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  a  determination  by  ihe 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  dale  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 


Federal  Register,  the  lai  .ds  will  be 

segregated  as  specified  above  unless  the 

application  is  denied  or  cancelled  or  the 

withdrawal  is  approved  prior  to  that 

date. 

Herman  L.  Kast, 

Deputy  State  Director.  Resource  Planning.  Use 
and  Protection  Division. 

IFR  Doc.  95-8525  Filed  4-6-95;  8:45  ami 

SILUNO  COOE  M1fr-32-P 


[AZ-G30-1 430-01,  AR-030451] 

Notice  of  Case  Closure,  Cancellation  of 
Application  to  Withdraw  Certain  Public 
Lands  in  Graham  and  Greenlee 
Counties,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  By  letter,  dated  February  24, 
1995,  the  Department  of  the  Army, 
Corjjs  of  Engineers  requested  the 
withdrawal  of  pending  application  AR- 
030451.  The  application  was  for  the 
withdrawal  of  public  lands  for  the 
Camelsback  Dam  Flood  Control  Project 
which  has  since  been  deauthorized. 
Need  for  the  land  for  project  purposes 
is  now  nonexistent  and  the  lands 
opened  to  filings,  as  listed  below, 
subject  to  valid  existing  rights.  The 
segregative  effect  resulting  from  AR- 
030451  was  terminated  by  statute  on 
October  20, 1991. 

On  February  27,  1961,  the  U.S.  Army, 
Corps  of  Engineers,  filed  application 
AR-030451  to  withdraw  approximately 
13,232.43  acres  of  pubhc  land  and 
minerals.  Additionally,  the  application 
requested  the  withdrawal  of  Federal 
minerals  under  the  non-public  surface. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  5S  .  R.  28  E.. 

*  Sec.  36.  SEV4. 
T.  6S..R.28E.. 

*  Sec.  1. 1-ots  1  and  2,  S'/iNE'/i,  VVVi.  and 

SEV«; 

*  Sec.  2.  SVj; 
•Sec.  II.N'/j: 

*  .Sec.  12.  NV2NEV4.  NWV4.  and  NV^SW'/.. 
T.  5S..R.  29  E.. 

Sec.  7.  WVzEVz,  EV2VVVa.  and  SWV4NW"A: 

Sec.  n,  EV2NEV«,  SV2SVVV4,  and  SEV«; 

Sec  12,  Lots  1,  5-16  inclusive, 
NWV4NWV«.  SV2NWV4.  SWV4.  and 
patented  Mineral  Survey  1029  B  to  1033 
B,  inclusive; 

Sec.  13.  NWV4NVVV4; 

.Sec.  14.  SWV4NEV4,  N'/^NE'/..  and  WW. 

Sec.  15.  EV2NEV4,  SV2SWV4,  and  SE'A; 

Sec.  16,  SEV4SEV4; 

Sec.  18,  N'>^.  E'.-zSW'A,  and  SEv*; 

Sec.  19.  WV2E'/2.  and  EV2WV2: 
T.  5  S.,  R.  29  E..  (continued) 

*  Sec  21.  NEV4.  EV2SVVV4.  and  SE'A; 

*  Sec.  22.  NV2.  NWV4SWV4,  and  SV2SV2: 

*  Sec  25.  Lots  2.  3.  5-16,  inclusive. 
SV1NWV4.  andSW'A: 


*  Sec  26.  All; 

*  Sec  27.  N»/i.  NV2NV2SWV4,  and  SEV4; 

*  Sec.  28.  N'/^NVz; 

*  Sec.  29.  NEV4,  SV2NWV4,  W'.^SW'A,  and 

NV2SEV4; 

*  Sec  30.  All; 

*  Sec.  31.  N'/zNE'A.  W'/i; 

*  Sec.  32.  NWV4NWV4. 

*  Sec.  35,  N'/iNV2; 

*  Sec  36.  Lots  1  and  2 
T  6  S..  R.  29  E.. 

Sec  6.  NWV4.  and  WV2SWV4; 
Sec.  7.  NWV4NWV4 
T  5S..R.30E.. 

Sec.  6.  Lots  3-6.  8.  9. 12-17. 19.  20.  23  and 

24.  and  Mineral  Survey  1654  B; 
Sec.  7.  Lots  1-4,  and  NEV4NWV4; 
Sec.  30.  L,ots  2-4,  SEV4NWV4.  and 

E'/iSWV4; 
Sec  31,  Lot  1.  NWV4NEV4.  SVzNEV*. 

EV2WV2,  and  SEV4; 
Sec.  32,  S'/iNWV4.  and  SW'A; 
Sec.  33.  SEV4NEV4.  and  S'/z; 
Sec.  34.  SWV4NWV4.  and  W'/iSW'/.; 
T.  6  S..  R.  30  E.. 
Sec  1,  Lots  5-12: 
Sec.  2.  Lots  1-12; 
Sec.  3.  Lots' 1-7; 
Sec.  4.  Lots  1-6.  N  9.44  acres  of  Lot  7, 

SEV4NWV4.  and  the  Gila  River  between 

the  meander  line  of  said  lots  of  sees.  1. 

2.  3.  and  4. 

*  Land  descriptions  following  the- asterisk 
are  located  wholly  or  f>artially  within  the 
boundaries  of  the  Gila  Box  Riparian  National 
Conservation  Area. 

The  areas  described,  include  both  public 
and  non-public  lands  in  the  application  and 
aggregate  13,232.43  acres,  more  or  less,  in 
Graham  and  Greenlee  Counties. 

Under  Title  II  of  Public  Law  101-628. 
(Arizona  Desert  Wilderness  Act),  a 
portion  of  the  subject  land  was  afforded 
continued  protection  by  virtue  of 
designation  as  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA).  This 
action  withdrew  all  Federal  lands 
within  the  NCA  from  all  forms  of  entry, 
appropriation,  or  disposal  under  the 
public  land  laws;  from  location,  entry, 
and  patent  under  the  United  States 
mining  laws;  and  fi'om  disposition 
under  all  laws  pertaining  to  mineral  and 
geothermal  leasing,  and  all  amendments 
thereto.  This  action  negates  any  need  to 
further  withdraw  the  land. 

As  a  result  of  designation  as  the  Gila 
Box  Riparian  NCA  and  deauthorization 
of  the  Camelsback  Dam  project,  the 
Corps  of  Engineers  requested 
withdrawal  application  AR-030451  be 
rescinded.  All  public  land  located 
outside  the  boundaries  of  the  NCA  are 
open  to  fiUngs  under  the  public  land 
laws  and  the  mining  laws.  It  was 
opened  to  mineral  leasing  on  February 
28,  1982,  (FR  Vol.  47,  No.  17,  page  3623, 
January  26, 1982).  Subsequent  actions 
are  subject  to  valid  existing  rights,  and 
on  lands  along  the  Gila  and  San 
Francisco  Rivers,  decisions  are  pending 
concerning  the  wild  and  scenic  rivers 


designation  as  recommended  in  the 

Final  Arizona  Statewide  Wild  and 

Scenic  Rivers  Legislative  Environmental 

Impact  Statement,  approved  December 

1994.  Upon  pubUcation  in  the  Federal 

Register,  application  AR-030451  will  be 

cancelled  and  the  records  of  the  Bureau 

of  Land  Management  appropriately 

noted.  Casefile  AR-030451  will  be 

closed. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Mezes,  BLM  Arizona  State  Office,  P.O. 

Box  16563,  Phoenix,  Arizona  85011, 

(602) 640-0518. 

Herman  L.  Kast, 

Deputy  State  Director,  Resource  Planning,  Use 

&■  Protection. 

[FR  Doc.  95-8526  Filed  4-6-95;  8:45  am) 

8ILUNG  COOC  4310-32-P 


Minerals  Management  Service 

Outer  Continental  Shelf,  Central  Gulf  of 
Mexico,  Oil  and  Gas  Lease  Sale  152— 
Final 

1.  Authority.  This  Notice  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  as  amended  (43  U.S.C. 
1331-1356),  and  the  regulations  issued 
thereunder  (30  CFR  part  256). 

2.  Filing  of  Bids.  Sealed  bids  will  be 
received  by  the  Regional  Director  (RD). 
Gulf  of  Mexico  OCS  Region.  Minerals 
Management  Service  (MMS),  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394.  Bids  may  be 
delivered  in  person  to  that  address 
during  normal  business  hours  (8  a.m.  to 
4  p.m..  Central  Standard  Time  (c.s.t.)) 
until  the  Bid  Submission  Deadline  at  10 
a.m.  Tuesday,  May  9, 1995.  Hereinafter, 
all  times  cited  in  this  Notice  refer  to 
c.s.t.  unless  otherwise  stated.  Bids  will 
not  be  accepted  the  day  of  Bid  Opening. 
Wednesday.  May  10.  1995.  Bids 
received  by  the  RD  later  than  the  time 
and  date  specified  above  will  be 
returned  unopened  to  the  bidders.  Bids 
may  not  be  modified  or  withdrawn 
unless  written  modification  or  written 
withdrawal  request  is  received  by  the 
RD  prior  to  10  a.m.  Tuesday,  May  9. 
1995.  Bid  Opening  Time  will  be  9  a.m.. 
Wednesday.  May  10.  1995,  at  the 
Radisson  Hotel  (formerly  the  Clarion 
Hotel),  1500  Canal  Street,  New  Orleans. 
Louisiana.  All  bids  must  be  submitted 
and  will  be  considered  in  accordance 
with  applicable  regulations,  including 
30  CFR  Part  256.  The  fist  of  restricted 
joint  bidders  which  applies  to  this  sale 
appeared  in  the  Federal  Register  at  60 
FR  14777,  pubhshed  on  March  20,  1995. 

3.  Method  of  Bidding. 
(a)  Submission  of  Bids. 

A  separate  signed  bid  in  a  sealed 
envelope  labeled  "Sealed  Bid  for  Oil 


and  Gas  Lease  Sale  152,  not  to  be 
opened  until  9  a.m.,  c.s.t.,  Wednesday, 
May  10,  1995"  must  be  submitted  for 
each  block  bid  upon.  The  sealed 
envelope  and  the  bid  should  contain  the 
following  information:  the  company 
name,  qualification  number,  area 
number  and/ or  name  (abbreviations 
acceptable),  and  the  block  number  of  the 
block  bid  upon.  In  addition,  the  total 
amount  bid  must  be '..  vhole  dollar 
amounts. 

Bidders  must  submit  with  each  bid 
one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier's  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of 
the  U.S.  Department  of  the  Interior — 
Minerals  Management  Service.  For 
identification  purposes,  the  company 
name  and  company  quaUfication 
number  should  also  appear  on  the  check 
or  draft  together  with  the  bid  block 
identification  (abbreviation  acceptable). 
No  bid  for  less  than  all  of  the  unleased 
portions  of  a  block  will  be  considered. 

All  documents  must  be  executed  in 
conformance  with  signatory 
authorizations  on  file  in  the  Gulf  of 
Mexico  regional  office.  Partnerships  also 
need  to  submit  or  have  on  file  a  list  of 
signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders. 

(b)  Submission  of  Statement 
Regarding  Certain  Geophysical  Data. 

Each  company  submitting  a  bid,  or 
participating  as  a  joint  bidder  in  such  a 
bid,  shall  submit,  prior  to  the  Bid 
Submission  Deadline  specified  in 
Paragraph  2  of  this  Notice,  a  statement 
or  statements  identifying  any  processed 
or  reprocessed  pre  and  post  stack  depth 
migrated  geophysical  data  in  their 
possession  or  control  pertaining  to  each 
and  every  block  on  which  they  are 
participating  as  a  bidder.  The  existence, 
extent,  and  typ>e  of  such  data  must  be 
clearly  identified.  In  addition,  the 
statement  shall  certify  that  no  such  data 
is  in  their  possession  for  any  other 
blocks  on  which  they  participate  as  a 
bidder.  The  statement  shall  be 
submitted  in  an  envelope  separate  from 
those  containing  bids  and  shall  be 
clearly  marked;  an  example  of  a 
preferred  format  for  the  statement  and 
the  envelope  is  included  in  the 
document  titled  "Tnal  Procedures  for 
Access  to  Certain  Geophysical  Data  in 
the  Gulf  of  Mexico"  Only  one  statement 
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per  bidder  is  required  for  each  sale,  but 
more  than  one  may  be  submitted  if 
desired,  provided  that  all  tracts  bid  on 
bv  that  company  are  covered  in  the  one 
or  more  statements. 

Paragraph  14(1),  Information  to 
Lessees,  contains  additional  information 
pertaining  to  this  requirement. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale- 
la)  Bidding  Systems.  All  bids 

submitted  at  this  sale  must  pftjvide  for 
a  cash  bonus  in  the  amount  of  $25.00  or 
more  per  acre  or  fraction  thereof 

(b)  Yearly  Rental.  All  leases  awarded 
will  provide  for  a  yearly  rental  payment 
of  $5  per  acre  or  fraction  thereof 

(c)  Royalty  Systems.  All  leases  will 
provide  for  a  minimum  royalty  of  $5  per 
acre  or  fraction  thereof  The  following 
royalty  systems  will  be  used  in  this  sale. 

(1)  Leases  with  a  12'/2-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  400  meters  or 
greater;  this  area  is  shown  on  the 
Stipulations,  Lease  Terms,  and  Bidding 
Systems  map  applicable  to  this  Notice 
(see  paragraph  13).  Leases  issued  on  the 
blocks  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  12'/?  percent. 

(2)  Leases  with  a  l&'/s-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  less  than  400 
meters  (see  aforementioned  map). 
Leases  issued  on  the  blocks  offered  in 
this  area  will  have  a  fixed  royalty  rate 
of  16^/3  percent. 

5.  Equal  Opportunity.  The 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24,  1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967.  on  the  Compliance  Report 
Certification  Form,  Form  MMS-2033' 
(June  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MM5>-2032 
(June  1985)  must  be  on  file  in  the  Gulf 
of  Mexico  regional  office  prior  to  lease 
award  (see  paragraph  14(e)). 

6.  Bid  Opening.  Bid  opening  will 
begin  at  ths  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 
announcing  bids  received,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 
If  the  Department  is  prohibited  for  any 
reason  from  opening  any  bid  before 
midnight  on  the  day  of  bid  opening,  that 
bid  will  be  returned  unopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.  Deposit  of  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  mav  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 


not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  of  Blocks.  The  United    ' 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

9.  Acceptance,  Rejection,  or  Return  of 
Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  lyill  be  awarded  to 
any  bidder,  unless: 

(a)  the  bidder  has  complied  with  all 
requirements  of  this  Notice  and 
applicable  regulations; 

(b)  the  bid  is  the  highest  valid  bid; 
and 

(c)  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for 
acceptance  unless  it  provides  for  a  cash 
bonus  in  the  amount  of  $25.00  or  more 
per  acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  other 
applicable  regulations  may  be  returned 
to  the  person  submitting  that  bid  by  the 
RD  and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  person 
who  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  required  to 
execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bonus  bid  along 
with  the  first  year's  aiuiual  rental  for 
each  lease  issued,  by  electronic  funds 
transfer  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256.  Subpart  I,  as  amended.  See 
Federal  Register  at  58  FR  45255. 
published  August  27. 1993. 

1 1 .  Leasing  Maps  and  Official 
Protraction  Diagrams.  Blocks  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  from 
the  Gulf  of  Mexico  regional  office  (see 
paragraph  14(a)): 

(a)  Outer  Continental  Shelf  (OCS) 
Leasing  Maps — Louisiana  Nos.  1 
through  12.  This  is  a  set  of  30  maps 
which  sells  for  $32. 

Note:  On  January  13,  1995,  it  was 
announced  (60  FR  3258)  that  two  new  maps, 
LA-6  (South  Timbalier  Area)  and  LA-6C 
(Bay  Marchand  Area),  have  replaced  one  old 
map  LA-6  (South  Timbalier  and  Bay 
Marchand  Area's).  No  changes  were  made  to 
the  leasing  areas  nor  to  any  of  the  blocks 
within.  The  only  effect  of  the  map 
replacement  is  that  the  Bay  Marchand  Area 
is  now  known  as  map  LA-6C.  The  South 
Timbalier  Area  remains  map  LA-6.  These 
two  new  maps  are  available  separately  for 
S2.00  each.  The  new  map  designation  for  the 


Bay  Marchand  Area  (LA-6C)  must  be  used 
when  preparing  bids. 

(b)  Outer  Continental  Shelf  Official 
Protraction  Diagrams.  These  diagrams 
sell  for  $2.00  each. 

NH  15-12     Ewing  Bank  (rev.  12/02/76) 
NH  16-4     Mobile  (rev.  02723/93) 
NH  16-7     Viosca  Knoll  (rev.  12/02/76) 
NH  16-10     Mississippi  Canyon  (rev. 

12/02/76) 
NG  15-3  Green  Canyon  (rev.  12/02/76) 
NG  15-6  Walker  Ridge  (rev.  12/02/76) 
NG  15-9  (No  Name)  (rev.  04/27/89) 
NG  16-1  Atwater  Valley  (rev.  11/10/83) 
NG  16-4  Lund  (rev.  08/22/86) 
NG  16-7  (No  Name)  (rev.  04/27/89) 

(c)  A  complete  set  of  all  the  above 
OCS  Leasing  Maps  and  Official 
Protraction  Diagrams  is  available  on 
microfiche  for  $5.00  per  set. 

12.  Description  of  the  Areas  Offered 
for  Bids. 

(a)  Acreages  of  blocks  are  showTi  on 
Leasing  Maps  and  Official  Prfttraction 
Diagrams.  Some  of  these  blocks, 
however,  may  he  partially  leased,  or 
transected  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  is  included  in  the  following 
document  available  from  the  Gulf  of 
Mexico  regional  office  ana  also 
included  with  this  Notice: 

Central  Gulf  of  Mexico  Lease  Sale 
152 — Final — Unleased  Split  Blocks  and 
Unleased  Acreages  of  Blocks  with 
Aliquots  and  Irregular  Portions  Under 
Lease. 

(b)  Blocks  which  have  recently 
become  available  for  leasing  since 
January  30,  1995:  Attention  is  drawn  to 
the  following  update  list  which  is 
included  as  a  matter  of  convenience  for 
interested  parties.  This  update  list 
reflects  blocks  which  have  become 
available  since  the  pubhcation  of  the 
Preliminary  Final  Notice  of  Sale  152. 
Any  questions  on  this  may  be  directed 
to  Ms.  Patricia  Bryars,  phone  (504)  736- 
2763. 

Update  List:  West  Cameron  Area 
blocks  241  and  247;  West  Cameron 
Area,  South  Addition,  block  619;  East 
Cameron  Area  block  39;  Eugene  Island 
Area.  South  Addition,  blocks  326  and 
336:  and  Green  Canyon  Area  blocks  128 
and  354. 

(c)  Blocks  not  available  for  leasing 
due  to  appeals:  The  lease  status  of  the 
following  blocks  are  currently  under 
appeal  and  therefore  these  blocks  are 
unavailable  for  leasing  in  this  sale: 
South  Marsh  Island  Area.  South 
Addition,  blocks  165, 168. 169, 179. 
180.  181,  185.  and  186;  and  Main  Pass 
Area,  South  and  East  Addition,  blocks 
253  and  254. 


(d)  Blocks  currently  leased  and  not 
available  for  leasing:  The  areas  offered 
for  leasing  include  all  those  blocks 
shown  on  the  OCS  Leasing  Maps  and 
Official  Protraction  Diagrams  Usted  in 
paragraph  11  (a)  and  (b).  except  for 
those  blocks  or  partial  blocks  already 
under  lease,  as  listed  at  the  end  of  this 
Notice. 

13.  Lease  terms  and  Stipulations. 

(a)  Leases  resulting  bom  this  sale  will 
have  initial  terms  as  shown  on  the 
Stipulations.  Lease  Terms,  tmd  Bidding 
Systems  Map  applicable  to  this  Notice 
and  will  be  on  Form  MMS-2005  (March 
1986).  Copies  of  the  map  and  lease  form 
are  available  from  the  Gulf  of  Mexico 
regional  office  (see  paragraph  14(a)). 

(b)  The  applicability  of  the 
stipulations  which  follow  is  as  shown 
on  the  map  described  in  paragraph  13(a) 
and  as  supplemented  by  references 'in 
this  Notice. 

Stipulation  No.  1 — Topographic 
Features. 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
in  the  Biological  Stipulation  Map 
Package  associated  with  this  Notice 
which  is  available  from  the  Gulf  of 
Mexico  regional  office  (see  paragraph 
14(a)).) 

The  banks  that  cause  this  stipulation 
to  be  applied  to  blocks  of  the  Central 
Gulf  are: 


Bank  name 

No  activity 

zone  defined 

by  isot>ath 

(meters) 

McGrail  Bank  

85 

Bouma  Bank „ 

Rezak  Bank  

85 
85 

Sidnef  Bank  

85 

Rankin  Bank  

85 

Sackett  Bank^  

85 

Ewing  Bank  ...^ „ 

Diaphus  Bank*  

Pafkef  Bank 

85 
85 
85 

Jakkula  Bank 

S5 

Sweet  Bank '  

85 

Bright  Bank 

Gev©f  Bank' 

85 
85 

MacNeilBank'  

82 

AkJerdice  Bank  

Fishnet  Bank^ 

80 
76 

29  Fathom  Bank 

64 

Sonnier  Bank 

55 

'  Only  paragraph  (a)  of  the  stipulatk>n  ap- 
plies. 

2  Only  paragraphs  (a)  and  (b)  apply. 

^Western  Gull  of  Mexkx)  tank  with  a  portion 
of  its  "S-Mile  Zone"  in  the  Central  Gulf  of 
Mexkx). 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  in  the 
aforementioned  Biological  Stipulation 


Map  Padcage)  of  the  banks  as  listed 
above. 

(b)  Operations  within  the  area  shown 
as  "1,000-Meter  Zone"  in  the 
aforementioned  Biological  Stipulation 
Map  Package  shall  be  restricted  by 
shunting  all  drill  cuttings  and  drilling 
fluids  to  the  bottom  through  a  downpipe 
that  terminates  an  appropriate  distance, 
but  no  more  than  10  meters,  from  the 
bottom. 

(c)  Operations  within  the  area  showm 
as  "1-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  to  the 
bottom  through  a  downpipe  that 
terminates  an  appropriate  distance,  but 
no  more  than  10  meters,  from  the 
bottom.  (Where  there  is  a  "1-Mile  Zone" 
designated,  the  "1,000-Meter  Zone"  in 
paragraph  (b)  is  not  designated.) 

(d)  Operations  within  the  area  shown 
as  "3-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  from 
development  operations  to  the  bottom 
through  a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  fi^m  the  bottom. 

Stipulation  No.  2 — Live  Bottoms 

(To  l>e  included  only  on  leases  in  the 
following  blocks:  Main  Pass  Area,  South 
and  East  Addition.  Blocks  190.  194, 198. 
219-226.  244-266.  276-290;  Viosca 
Knoll.  Blocks  473^76.  521.  522.  564, 
565.  566.  609,  610,  654.  692-698. 734, 
778.) 

For  the  purpose  of  this  stipulation, 
"live  bottom  areas"  are  defined  as 
seagrass  communities;  or  those  areas 
which  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates 
as  sea  fans,  sea  whips,  hydroids. 
anemones,  ascidians.  sponges, 
bryozoans.  or  corals  living  upon  and 
attached  to  naturally  occurring  hard  or 
rocky  formations  with  rough,  broken,  or 
smooth  topography;  or  areas  whose 
lithotope  favors  the  accumulation  of 
turtles,  fishes,  and  other  fauna. 

Prior  to  any  drilling  activities  or  the 
construction  or  placement  of  any 
structure  for  exploration  or 
development  on  this  lease,  including, 
but  not  limited  to.  anchoring,  well 
drilling,  and  pipeline  and  platform 
placement,  the  lessee  will  submit  to  the 
Regional  Director  (RD)  a  live  bottom 
survey  report  containing  a  bathymetry 
map  prepared  utilizing  remote  sensing 
techniques.  The  bathymetry  map  shall 
be  prepared  for  the  purpose  of 
determining  the  presence  or  absence  of 
live  bottoms  which  could  be  impacted 
by  the  proposed  activity.  This  map  shall 
encompass  such  an  area  of  the  seafloor 


where  surface  disturbing  activities, 
including  anchoring,  may  occur. 
If  it  is  determinea  that  the  live 
bottoms  might  be  adversely  impacted  by 
the  proposed  activity,  the  RD  will 
require  the  lessee  to  undertake  any 
measure  deemed  economically, 
environmentally,  and  technically 
feasible  to  protect  the  pinnacle  area. 
These  measures  may  include,  but  are 
not  limited  to.  the  following: 

(a)  the  relocation  of  operations;  and 

(b)  the  monitoring  to  assess  the 
impact  of  the  activity  on  the  live 
bottoms. 

Stipulation  No.  3 — Military  Areas 

(This  stipulation  will  be  included  in 
leases  located  within  the  Warning  Areas 
and  Eglin  Water  Test  Areas  1  and  3,  as 
shov^m  on  the  map  described  in 
paragraph  13(a)). 

(a)  Hold  and  Save  Harmless 

Whether  compensation  for  such 
damage  or  injtuy  might  be  due  under  a 
theory  of  strict  or  absolute  Uability  or 
otherwise,  the  lessee  assumes  all  risks  uf 
damage  or  injury  to  persons  or  property, 
which  occur  in.  on.  or  above  the  Outer 
Continental  Shelf  (OCS).  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  coimection  with  any  activities 
being  performed  by  the  lessee  in,  on,  or 
above  the  OCS,  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  United  States  Government,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents  or  employees,  being 
conducted  as  a  part  of,  or  in  connection 
with,  the  programs  and  activities  of  the 
command  headquarters  listed  in  the 
following  table. 

Notwitnstanding  any  limitation  of  the 
lessee's  liability  in  Section  14  of  the 
lease,  the  lessee  assumes  this  risk 
whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee,  or  to  indemnify 
and  save  harmless  the  United  States 
against  all  claims  for  loss,  damage,  or 
injury  sustained  by  the  agents, 
employees,  or  invitees  of  the  lessee,  its 
agents,  or  any  independent  contractors 
or  subcontractors  doing  business  v\ith 
the  lessee  in  coimection  with  the 
programs  and  activities  of  the 
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aforementioned  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negligence  or  fault  of  the 
United  States,  its  contractors,  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees  eind  whether  such 
claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  emanating  from 
individual  designated  defense  warning 
areas  in  accordance  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
following  table  to  the  degree  necessary 
to  prevent  damage  to.  or  unacceptable 
interference  with,  Department  of 
Defense  flight,  testing,  or  operational 
activities,  conducted  within  individual 
designated  warning  areas.  Necessary 
monitoring  control,  and  coordination 
with  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors  or 
subcontractors,  will  be  effected  by  the 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area;  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  communication  during 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  and  onshore  facilities. 

(c)  Operational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat.  ship, 
or  aircraft  traffic  into  the  individual 
designated  warning  areas  shall  enter 
into  an  agreement  with  the  commander 
of  the  individual  command 
headquarters  listed  in  the  following  list, 
upon  utilizing  an  individual  designated 
warning  area  prior  to  commencing  such 
traffic.  Such  an  agreement  will  provide 
for  positive  control  of  boats,  ships,  and 
aircraft  operating  into  the  warning  areas 
at  all  times. 

W-155A  and  B  (For  Agreement) — Chief, 
Naval  Air  Training.  Naval  Air 
Station,  Office  No.  206.  Corpus 
Christi,  Texas  78419-5100 
telephone:  (512)  939-3862/2621 
W-155A  and  B  (For  Operational 
Control) — Fleet  Area  Control  & 
Surveillance  Facility  (FACSFAC), 
Op>erations,  Naval  Air  Station, 
Pensacola,  Florida  32508, 
telephone.  (904)  452-2735/4671 
\V-92— Naval  Air  Station.  Air 

Operations  Department,  Air  Traffic 


Division/Code  52,  New  Orleans, 
Louisiana  70146-5000,  telephone: 
(504) 393-3100/3101 

VV-453— Air  National  Guard— CRTC, 
Gulfport/ACMI.  Schedufing  Office, 
Gulfport.  Mississippi  39507, 
Telephone:  (601)  867-2433 

Eglin  Water  Test  Areas  1  and  3 — Air 
Force  Development  Test  Center, 
Plans  and  Programs  Department, 
Requirement  Directorate,  101  West 
•D"  Avenue,  Suite  125.  Eglin  AFB, 
Florida  32542-5495,  Telephone: 
(904)882-3899/4188 

14.  Information  to  Lessees 

(a)  Supplemental  Documents.  For 
copies  of  the  various  documents 
identified  as  available  from  the  Gulf  of 
Mexico  regional  office,  prospective 
bidders  should  contact  the  Public 
Information  Unit,  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
New  Orleans.  Louisiana  70123-2394. 
either  in  writing  or  by  telephone  at  (504) 
736-2519  or  (800)  200-GULF.  For 
additional  information,  contact  the 
Regional  Supervisor  for  Leasing  and 
Enviroiunent  at  that  address  or  by 
telephone  at  (504)  736-2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C.  1221  et  seq.),  as 
amended,  and  the  Deepwater  Port  Act 
(33  U.S.C.  1501-1524).  Bidders  are 
advised  that  the  U.S.  Coast  Guard 
published  a  notice  of  final  rulemaking 
expanding  the  existing  safety  zone 
around  the  Louisiana  Offshore  Oil  Port 
(LOOP)  (59  FR  17480  published  on 
April  13,  1994). 

U.S.  Army  Corps  of  Engineers  (COE) 
permits  are  required  for  construction  of 
any  artificial  islands,  installations,  and 
other  devices  permanently  or 
temporarily  attached  to  the  seabed 
located  on  the  OCS  in  accordance  with 
section  4(e)  of  the  OCS  Lands  Act,  as 
amended. 

For  additional  information, 
prospective  bidders  should  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District.  Hale  Boggs  Federal 
Building,  New  Orleans.  Louisiana 
70130.  (504)  589-6901.  For  COE 
information,  prospective  bidders  should 
contact  Mr.  Ron  Ventola  CELMN-OD-S. 
Post  Office  Box  60267.  New  Orleans. 
Louisiana  70160-0267,  (504)  862-2255. 

(c)  Offshore  Pipelines.  Bidders  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 


Memorandum  of  Understanding,  dated 
May  6, 1976,  concerning  the  design, 
installation,  operation,  and  maintenance 
of  offshore  pipelines.  Bidders  should 
consult  both  Departments  for 
regulations  applicable  to  offshore 
pipelines. 

id)  8-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
years  will  be  cancelled  after  5  years, 
following  notice  pursuant  to  the  OCS 
Lands  Act,  as  amended,  if  within  the 
initial  5-year  period  of  the  lease,  the 
drilling  of  an  exploratory  well  has  not 
been  initiated;  or  if  initiated,  the  well 
has  not  been  drilled  in  conformance 
with  the  approved  exploration  plan 
criteria;  or  if  there  is  not  a  suspension 
of  operations  in  effect.  Bidders  are 
referred  to  30  CFR  256.37  and  the  MMS 
Gulf  of  Mexico  OCS  Region  Letter  to 
Lessees  of  February  13.  1995. 

(e)  Affirmative  Action.  Revision  of 
Department  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contractors  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Register  of  August  25. 1981.  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  from  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005,  March  1986),  would  be 
deleted  from  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 
affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  su{>erseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1. 7(a)(1).  Submission  of 
Form  MMS-2032  (June  1985)  and  Form 
MMS-2033  (June  1985)  will  not 
invalidate  an  otherwise  acceptable  bid, 
and  the  revised  regulations' 
requirements  will  be  deemed  to  be  part 
of  the  existing  affirmative  action  forms. 

(0  Ordnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactive  ordnance  disposal  areas  in  the 
Mississippi  Canyon  area,  shov^m  on  the 
map  described  in  paragraph  13(a).  These 
areas  were  used  to  dispose  of  ordnance 
of  unknown  quantity  and  composition. 
Water  depths  range  from  approximately 
750  to  1,525  meters.  Bottom  sediments 
in  both  areas  are  soft,  consisting  of  silty 
clays.  Exploration  and  development 
activities  in  these  areas  require 
precautions  commensurate  with  the 
potential  hazards. 

The  U.S.  Air  Force  has  released  an 
indeterminable  amount  of  uinexploded 
ordnance  throughout  Eglin  Water  Test 
Areas  1  and  3.  The  exact  location  of  the 
unexploded  ordnance  is  unknown,  and 
lessees  are  advised  that  all  lease  blocks 
included  in  this  sale  within  these  water 
test  areas  should  be  considered 


potentially  hazardous  to  driUisg  and 
platform  ^d  pipeline  placement. 

(g)  Communications  Towers.  The 
Department  of  Defense,  U.S.  Air  Force, 
has  installed  seven  military 
communications  towrers  in  the 
Chandeleur/Mobile/Viosca  Knoll  area 
which  support  Air  Combat  Maneuvering 
Instrumentation  (ACMI).  This  project 
may  impose  certain  restrictions  on  oil 
and  gas  activities  in  that  area  since  no 
activity  can  take  place  within  500  feet 
of  a  tower  site,  and  unobstructed  lines 
of  sight  must  be  maintained  between 
towers.  The  seven  towers  are  located 
within  Mobile,  Blocks  769,  819,  and 
990;  Viosca  Knoll.  Block  116; 
Chandeleur  Area,  Blocks  33  and  61;  and 
Chandeleur  Area.  East  Addition.  Block 
39.  Information  and  maps  of  the  specific 
locations  and  hne  of  si^t  crossings  for 
ACMI  towers  may  be  (Stained  from  Mr. 
Wallace  Williams,  Minerals 
Management  Service.  (504)  736-2772. 

(h)  Archaeological  Resources.  Bidders 
are  advised  that  a  Final  Rule  regarding 
archaeological  resources  was  published 
in  the  Federal  Register  on  October  21. 
1994  (59  FR  53091),  granting  specific 
authority  to  each  MMS  Regional 
Director  to  require  archaeological 
surveys  and  reports  (under  30  CFR  250, 
256,  260,  and  281)  and  the  submission 
of  these  reports  to  the  Regional  Director 
prior  to  exploration,  development  and 
production,  or  installation  of  lease-term 
or  right-of-way  pipelines.  MMS  Notice 
To  Lessees  (NTL)  91-02  (Outer 
Qmtinental  Shelf  Archaeological 
Resources  Requirements  for  the  Gulf  of 
Mexico  OCS  Region)  published  in  the 
Federal  Register  on  December  20. 1991 
(56  FR  66076)  effecUve  February  17, 
1992,  specifies  survey  methodology, 
linespacing,  and  archaeological  report 
writing  requirements  for  lessees  and 
operators  in  the  Gulf  of  Mexico  Region. 

Two  additional  documents  are 
available  frt>m  the  MMS  Gulf  of  Mexico 
Region  PuUic  Information  Office  (see 
paragraph  14(a)): 

"List  of  Lease  Blocks  Within  The 
High-Probability  Area  For  Historic 
Period  Shipwrecks  On  The  OCS  "  dated 
January  30.  1995.  This  list  supersedes 
the  hst  promulgated  by  the  MMS  Letter 
to  Lessees  (LTL)  of  November  30,  1990. 

"List  of  Lease  Blocks  Within  The 
High-Probabihty  Area  For  Pre-Historic 
Archaeological  Resources  Cki  The  OCS" 
dated  January  30, 1995. 

Implementation  of  this  Final  Rule  and 
NTL  91-02  obviates  the  need  for  the 
Protection  of  Archaeological  Resources 
Stipulation  reqiiired  in  previous  leases. 

(i)  Proposed  Rig$  to  Reefs.  Bidders  are 
advised  that  there  are  OCS  artificial  reef 
sites  and  planning  areas  for  the  Gulf  of 
Mexico.  These  are  generally  located  in 


water  depths  of  less  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  from  the  U.S.  Army 
Corps  of  Engineers,  this  "Rigs  to  Reels" 
program  is  implemented  through  State 
sponsorship  through  the  following  Stale 
Coordinators: 
Alabama  Mr.  Walter  M.  Tatum.  (205) 

968-7577 
Louisiana  Mr.  Rick  Kasprzac,  (304)  765- 

2375 
Mississippi  Mr.  Mike  Buchanan.  (601) 

385-5860 
Texas  Ms.  Jan  Coulbertson,  (713)  474- 

2811 

For  more  information  on  artificial  reef 
sites,  prospective  bidders  should 
contact  the  above  listed  State  Artificial 
Reef  Coordinators  for  their  areas  of 
interest. 

(j)  Right  of  Use  and  Easement  for 
Chandeleur  Blocks  27  and  30.  Bidders 
are  advised  that  a  right  of  use  and 
easement  has  been  granted  for  portions 
of  Chandeleur  Area  Blocks  27  and  30  for 
gas  storage  purposes.  The  area  is 
generally  on  the  southernmost  quarter  of 
the  federal  portion  of  Chandeleur  Area, 
Block  27  and  the  Wl/2  NWl/4:  NWl/4 
SWl/4  portion  of  Chandeleur  Area, 
Block  30.  For  additional  information, 
contact  the  MMS  Gulf  of  Mexico 
Regional  Supervisor  for  Production  and 
Development  at  (504)  736-2675. 

(k)  Pwposed  Lightering  Zones. 
Bidders  are  advised  that  the  U.S.  Coast 
Guard  has  proposed  designating  certain 
areas  of  the  Gulf  of  Mexico  (60  FR  1958 
of  January  5. 1995),  as  lightering  zones 
for  the  purpose  of  permitting  single  hull 
vessels  to  off-load  oil  within  the  U.S. 
Exclusive  Economic  Zone.  Such 
designation  may  have  impUcations  for 
oil  and  gas  operations  in  the  areas. 
Additional  information  may  be  obtained 
from  Lieutenant  Commander  Stephen 
Kantz,  Project  Manager.  Oil  Pollution 
Act  (OPA  90)  Staff,  at  (202)  267-674a 

(1)  Statement  Regarding  Certain 
Geophysical  Data.  Pursuant  to  Sections 
18  and  26  of  the  OCS  Lands  Act  as 
amended,  and  the  regulations  issued 
thereunder,  MMS  has  a  right  of  access 
to  certain  geophysical  data  and 
information  obtained  or  developed  as  a 
resuh  of  operations  on  the  OCS.  MMS 
is  sensitive  to  the  concerns  expressed  by 
industry  regarding  the  confidentiality  of 
individual  company  work  products  and 
cUent  lists  and  the  potential  burden  of 
responding  to  a  myriad  of  requests  from 
MMS  pertaining  to  the  existence  and 
availability  of  these  types  of  reprocessed 
geophysical  data.  To  resolve  the 
concerns  of  both  industry  ai»d  MMS 
with  respect  to  such  cases.  MMS  has 
worked  with  industry  to  develop  the 
requirements  contained  within 


paragraph  3(b)  Method  of  Bidding 
above.  These  requirements  are  being 
imposed  on  a  trial  basis  to  determine 
their  effectiveness  and  are  sub)ect  to 
modification  in  future  sales 

The  details  of  this  requirement  are 
specified  in  the  document  "Trial 
Procedures  for  Access  to  Certain 
Geophysical  Data  in  the  Gulf  of 
Mexico",  which  is  provided  in  the  Sale 
Notice  package  and  which  is  available 
upon  request  from  the  MMS  Gulf  of 
Mexico  Region  Public  Information 
Office  (see  paragraph  14(a)).  In  brief, 
these  requirements  include: 

1.  In  the  period  for  ninety  (90)  days 
after  the  sale,  bidders  vnll  allow  MMS 
to  inspect  six:h  data  within  seven  (7) 
days  of  a  written  request  from  MMS, 
and  upon  further  written  request  will 
transmit  to  MMS.  «rithin  ten  (10) 
working  days,  such  data.  After  this 
ninety  day  period,  a  response  time  of 
thirty  (30)  days  following  an  MMS 
written  request  will  be  considered 
adequate. 

2.  Successful  bidders  must  retain  such 
data  for  three  (3)  years  after  the  sale,  and 
unsuccessful  bidders  must  retain  such 
data  for  six  (6)  months  after  the  sale,  for 
possible  acquisition  by  MMS. 

For  the  six  (6)  month  period  after  the 
sale,  based  on  a  review  of  the  allowable 
cost  of  data  reproduction  to  MMS  for 
three-dimensional  and  two-dimensional 
data  sets,  the  company  providing  the 
reprocessed  data  will  be  reimbursed  at 
a  rate  of  $480  per  block  or  part  thereof 
for  three-dimensional  data  and  $2  per 
line  mile  for  two-dimensional  data. 
Afterwards,  reimbursement  will  be 
subject  to  the  terms  and  conditions  of  30 
CFR  251.13(a). 

All  geophysical  data  and  information 
obtained  and  reviewed  by  MMS 
pursuant  to  these  procedures  shall  be 
held  in  the  strictest  confidence  and 
treated  as  proprietary  in  accordance 
with  the  applicable  terms  of  30  CFR 
251.14. 

For  additional  information,  contact 
the  MMS  Gulf  of  Mexico  Regional  Office 
of  Resource  Evaluabon  at  (504)  736- 
2720. 

D-Ued:  April  4.  1995. 

Careiila  U.  KaUaur. 

Acting  Deputjr  Director.  Minerals 
Management  Service. 

Bob  Armstrong. 

Asitslant  Secretary — Laitd  and  Mtiwrals 
Ma/wgemenL 

Central  Golf  of  Mexico  Leased  I..ands 

March  20.  1995 

Description  of  bhxks  listed  represent  »ll 
Federal  acreage  leased  unless  otherwise 
noted. 
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East  Cameron 

2.  9.  11.  12.  14  (E'/iNWV«:  NE'A)  (Landward 
of  8(g)  Line),  15,  16,  17,  20.  21.  22,  23,  24. 
25,  26.  31,  32,  33,  34,  36,  37,  38,  40.  41.  42. 
44.  45.  46.  47.  48.  49.  50.  51.  55.  56.  57.  58. 
60.  62.  63.  64.  65.  66.  67.  70.  71.  72.  75.  76. 
77.  78.  81.  82.  83.  84.  87.  88.  89.  92.  94.  95. 
96.  103.  104.  106.  109.  110.  Ill,  112.  114. 
115.  116.  117.  118.  119.  122.  123.  125.  129. 
131.  132.  134.  135.  136.  137.  138.  139.  140. 
141.  142.  143.  145,  148,  149,  151.  152,  153. 
154.  155.  157.  158,  160  (E'/i),  169,  170,  171. 
172.  176.  178,  179,  182,  184.  185.  188.  189. 
190.  192.  193.  194  (E'-^E'/iSE'A).  195  (SV,;). 
196,  199,  200,  201,  203.  204  (NV2NV2).  205. 
211,  213,  214,  215,  218,  219,  220,  221,  222, 
223,  226.  227.  229.  230.  231.  232.  234.  235 

East  Cameron.  South  Addition 


236.  242. 
260.  261. 
275.  276. 
284.  285. 
298,  299, 
311,312, 
321.322, 
335,  336, 
352,  353, 


243,  245, 
264,  265. 
277.  278. 
286.  287. 
300.  302. 
313.  314. 
323.324. 
337.  338. 
354.  355, 


251,254. 
268,  270. 
279.  280. 
288.  289. 
303.  306. 
316.317. 
328.  330. 
346.  347. 
356,  357. 


255.  257,  259, 
271,272,274, 
281,  282,283, 
292,  293.  297. 
307.  309.  310. 
318.  319.  320. 
331.332.334. 
348.349.351, 
358,  359,  362, 


363,  364.  365.  366.  367.  368,  369.  370.  371. 
373.  374,  377.  378.  380 

Vermilion 

16.  17.  18.  20.  21.  22.  23.  24.  25.  26.  27.  28, 
30,  31,  34,  35,  36,  38,  39,  40,  41,  42,  43,  46, 
(N  '/j),  48,  49,  51,  52,  53.  54.  57.  58.  60.  65. 
66.  67.  68.  69.  70.  71,  72,  75,  76,  78,  82,  83. 
84.  85.  86.  92.  95.  96.  97.  98.  99.  101.  102. 
104  (SE'/.:  N'/i:  E'/^W'A;  E'^WV2SWV4).  107. 
108.  109.  111.  112.  114.  115.  116.  117.  119. 
120,  123.  124.  129.  130,  131.  132.  133.  143. 
144.  145.  146.  147,  148.  155.  156.  157.  158, 
160,  161,  162,  164,  165,  166,  167,  168,  169, 
171,  172,  175,  176,  178,  179  (E'/iEVzNE'A; 
W'/iiNEV«NEV«;  NEV«NE'/4SEV4),  182,  185. 
186.  187.  191.  195.  196.  198.  199.  200.  201, 
202.  203.  205.  207.  208.  213.  214.  215.  216. 
217.  218  (E'/^NWV«SEV«;  NEV«SWV«SEV«; 
E'/jSE'/i).  220,  221,  222,  223,  225  (E'/iNEV.; 
NEV4SEV4),  226,  229,  230,  232,  233.  237,  242, 
245,  246,  247,  249,  250,  251 

Vermilion,  South  Addition 

252,  253,  255.  256,  257,  258,  261.  262.  265. 
266.  267.  268.  270,  271,  272,  273,  275,  276, 
277,  279.  280.  282,  284,  286,  287,  288,  289, 
290,  291,  292,  294.  295.  296.  297.  298.  299. 
300.  301.  302.  304,  305,  306,  307.  308.  309. 
310.  311.  313,  314.  315.  317.  318.  319.  320. 
321.  325.  326.  327.  328.  329.  330,  331,  332, 
333,  335.  336.  337.  338.  339.  340.  341.  342, 
343,  347,  348,  349,  350.  355.  357.  358.  359. 
362.  363.  365.  367.  368.  369.  370.  371.  372. 
374.  375.  376.  377,  378,  379,  380,  384,  385, 
386.  389,  393,  394.  395,  397,  398.  399.  400. 
404   405.  406.  407.  409.  410.  412 

South  Marsh  Island,  North  .\ddition 

207.  208,  209,  210,  211,  212,  213,  214.  215. 
216.  217,  218,  219,  220  (Undward  of  lease 
0310  stip.  Line),  221  (Landward  of  lease  0310 
stip.  Line).  222.  223.  224.  225.  226,  227,  228, 
229,  230  (Landward  of  lease  0310  stip.  Line), 
231  (Landward  of  lease  0310  stip.  Line),  232, 
233,  234,  235  (Landward  of  lease  0310  stip. 
line;  portion  more  than  3  marine  leagues 
swd.  of  a  line  connecting  Tiger  Pt.  &  Shell 
Keys),  236,  237,  238,  239,  240,  241 
(Landward  of  lease  0310  stip.  Line),  242 
(Landward  of  lease  0310  stip.  Line),  243,  244, 
245,  249,  250,  251,  252,  253,  255,  256,  257, 
260,  261,  262.  265.  266.  268.  269.  272,  274. 
275,  276,  277.  278.  280,  281,  282,  283.  285. 
286,  287,  288 

South  Marsh  Island 

2,  4,  5.  6.  7,  8,  9.  10.  11,  14.  15.  16,  17.  18. 
19.  22.  23.  24.  25.  27.  28.  29.  33.  34.  35.  36. 
37.  38.  39.  40.  41.  45.  47.  48.  49.  50,  51.  55, 
57.  58,  59,  60,  61.  64,  66,  68,  69,  70 

South  Marsh  Island.  South  Addition 


71,  72,  73,  75, 
84.  85,90,91, 
106,  107.  108. 
119.  120.  121. 
130,  131,132, 
141,  142,  143, 
151.  154,  155, 
171,  172.  173, 
188.  189,  190, 
198.  199,  204, 


76,  77,  78,  79, 
92,93,95,96, 
109.  114.  115. 
122.  124.  125. 
133.  134.  136, 
144,  145,  146, 
156,  158,  160, 
174,175,176, 
192,  193,  194, 
205 


80,  81  82.  83. 
97,99,  102,  103. 
116,  117,  118, 
127,  128,  129, 
137.  139.  140. 
147,  149,  150. 
161,164,  166. 
178,  182,  187. 
195,  196,  197. 


Eugene  Island 

10,  18,  19,  20,  21,  22.  23,  24,  26,  28,  29,  30, 
31,  32,  33,  34,  35,  38,  41,  42.  43.  44,  45.  46, 
47.  48.  49,  50.  51.  52.  53.  54.  56,  57.  58.  59. 


60.  62.  63.  64.  65.  70.  71,  72.  73.  74.  75.  76. 
77.  78.  79.  80.  81.  82.  83.  84.  85.  86.  87.  88. 
89.  90.  93.  (E'-^).  94.  95.  97.  98.  99.  100.  101 . 
102.  105.  106.  108.  109.  110.  111.  113A. 
113B.  116  (E'/^),  119.  120.  125.  126.  127.  128. 
128A,  129,  129A,  133,  134,  135,  136,  138. 
142.  143.  144.  146.  148.  153.  154.  155.  156. 
157.  158,  159.  162,  164,  167,  172,  173,  174, 
175,  176,  177,  179.  181,  182,  184,  186,  187, 
188,  189.  190.  191.  193.  196.  197.  198.  199. 
200.  201.  202.  204.  205.  206,  208,  211,  212. 
213,  214,  (W'/iW'/zE'/i;  W',^),  215,  216,  217 
218.  219.  222.  223.  224.  227.  228.  229.  230. 
231.  235.  236.  237.  238.  239.  240.  242.  243. 
245.  246.  247.  248.  249.  251.  252.  253.  254 
(SVj).  255.  256.  257.  258.  259,  261,  262,  265 
266 

Eugene  Island,  South  Addition 

267,  268,  269,  272,  273,  274,  275,  276.  277 
278,  281,  282.  283.  284.  285.  286.  287.  289. 
292.  293.  294.  295.  296.  297.  299.  300.  301. 
302.  305.  306.  307.  308.  309,  310.  311.  312. 
313.  314.  315.  316.  317.  318.  320.  322.  324. 
325.  327.  328.  329.  330.  331.  332.  333.  335. 
337.  338.  339.  340.  341.  342.  343.  344.  345. 
346.  347.  348.  349.  352.  353.  354.  355.  356. 
359.  360.  361.  364,  365,  366,  367,  368,  370, 
371,  372,  374,  378.  380.  384.  385.  386.  388. 
389.  390.  391.  392.  395.  396 

Ship  Shoal 

13  (S'/2SEV«).  14  (SV2SV2).  15.  25  (Seaward 
of  Zone  2  line).  26  (SE'A).  27.  28.  29.  30.  31. 
32.  33.  34.  35.  36.  37.  52.  55.  58.  59.  62.  63. 
64  lVi/^/2).  65.  66.  67.  68.  69.  71  (VVVz).  72.  73. 
75.  77.  78,  80,  81,  84.  86,  87,  90,  91,  92.  93. 
94  (S'/«iSEV4),  97,  98,  99,  100,  101.  102.  103. 
104,  105.  106.  107.  108.  109.  111.  112.  113. 
114.  115.  117.  (N'/i).  118  (NV2).  119.  120. 
122.  123.  126.  127.  128.  129.  130.  133.  134. 
135.  136.  137.  138,  139,  140,  141,  145,  146. 
148.  149,  150,  153,  154,  156,  157,  158,  1.59. 
160,  163,  165,  166,  167,  168,  169,  170.  171. 
174.  175.  176.  177.  178.  179,  180,  181,  182, 
183,  184.  185,  186,  189,  190,  191,  193.  196. 
197,  198,  199,  200,  201,  202,  203,  204,  205, 
206.  207.  208.  209.  214.  215.  216.  218.  219. 
220,  222,  223,  224,  225,  227,  229,  230.  233. 
235 

Ship  Shoal.  South  Addition 

237,  238,  239,  240,  241,  242. 
248,  249,  251,  252,  253,  256, 
261.  262,  263,  264,  265,  266, 
271.  272.  273.  274.  275.  276. 
291.  292.  293.  294.  295.  299. 
307.  309.  312.  315.  316.  317. 
323.  326.  327.  328.  331.  335. 
339.  341.  343,  344,  347.  348. 
353.  356.  357.  358.  359.  360. 
368 

South  Timbalier 

10.  11.  16.  17.  20.  21.  22.  23.  24.  25.  2fi,  27 
(NV2;  NV2SWV4).  28  (NEV4).  29.  30.  32,  33. 
34.  35.  36.  37.  38.  47.  48.  50.  51.  52,  53.  54. 
55.  63.  66.  67.  68.  71.  72.  73.  74.  76.  77.  78. 
83.  86.  91.  92,  95.  99.  100.  101.  106.  108.  110. 
111.  112.  123.  127.  128.  129.  130.  131,  132. 
133,  134.  135.  136.  140.  142.  143.  144.  145, 
147.  148.  149.  151.  152,  155,  159.  160.  161. 
162.  163.  164.  165.  166.  167.  169.  170.  171. 
172.  173.  175.  176.  177.  178.  179.  180,  181. 
182,  184,  185,  188  (NWV4).  189.  190.  191. 
192,  193.  194.  195.  196,  197.  198,  199.  200. 
203.  205.  206.  207.  208.  210 


South  Timbalier.  South  Addition 


243,  246.  247, 
257.  258.  259. 
268.  269.  270. 
277.  282.  290. 
300.  301.  304. 
319.  321.  322. 
336.  337.  338. 
349.  350.  351. 
361.  364.  ,367. 


223.  224. 
235.  238. 
258.  259. 
277.  278. 
295.  296. 
306.  308. 


212.  214.  21s.  217.  219.  22).  221, 
225.  22ft.  228.  229.  231.  233.  234. 
241.  24&.  Z46.  249,  251.  252.  254. 
260.  264.  2»5.  267.  273.  275.  276. 
280.  283.  285.  288.  289.  292.  293. 
297.  298.  299.  300,  301,  302.  305. 
309.  310.  320 

South  Pelto 

1.2.4.5.6.7.8.9.  10.11.12.13.14.15. 
16.  17,  18.19.20.21.22.  23.  24.25 

Bay  Marchand 

2.3.4.5 

Grand  Isle 

16.  17,  18,  19,  20.  21.  22,  23.  2G.  27.  28.  29 
(NV2).  30  fftw.  landward  of  3  marine  league 
line).  31,  32,  33,  34,  35,  36,  37,  38,  39.40. 
41.  42.  43.  44.  45.  46.  47.  48.  49.  51.  52.  53. 
54.  55.63.65.66.67.69.72.  73.75.76.77. 
78.  79.  82  (NWV4;  SVi).  83.  84.  85 

Granii  Isle.  South  Addition 

86.  88.  89.  90.  91.  93,  94.  95,  99,  100,  101. 
t02,  103,  104.  108.  110.  111.  113.  115.  116. 
117.  118.  119.  121 

Wiist  E)elta 

17.  18.  19.  20.  21  (SV2  S'/i  SV2:  SV2SV2).  22. 
23.  24.  27.  28.  29.  30.  31,  32,  33,  34.  35.  36. 
37.  38.  39.  40.  41.  42.  43.  44.  45.  46.  48.  49. 
50.  56.  57,  58,  59.  61.  62.  63,  64,  67.  68,  69. 
70.  71.  72.  73.  74,  75,  76,  77,  79,  80 
(NW'ANW'A;  WV2SWV4;  SW'ANW'A: 
NEV4SWV4;  SEV4NWV4;  S'-^NEv*;  N»^SEV4: 
NE'aNWVs.:  NViNE'A),  85,  86.  87.  88.  89.  90. 
91 .  92.  93.  94.  95.  96.  97.  98.  99.  100.  101. 
102.  103.  104.  105.  106. 107.  108.  109 

West  Delta.  South  Addition 

110.  111.  112.  113.  114.  115.  117.  118.  121. 
122.  123.  126.  128, 129.  132.  133.  134. 135. 
137.  138. 140.  144.  145.  148.  149,  152 

South  Pass 

6. 17,  18,  19,  27,  28,  31.  32.  33.  34.  35.  36. 
37.  38.  42. 43.  45.  47.  38.  49.  50.  51,  52 
(Seaward  of  8(g)  Une).  54.  56.  57  (Swd.  of  75 
Degree  Line  to  1  ft.  swd.  of  3rd  Supp.  Decree; 
1  ft  swd.  of  3rd  Supp.  Decree  to  3  geog.  miles 
swd.  of  Ist  Supp.  Decree).  58.  59,  60.  61 

South  Pass.  South  &  East  Addition 

62.  63. 64.  65.  66  (Seaward  of  65  Decree 
Line). 67, 69.  70.  71.  72.  74.  75.  76.  77.  78. 
82.  83.  86,  87.  88.  99.  92.  93.  94.  96 

Mam  Pass 

6.  7,  18.  19.  20.  30.  37.  38.  39,  40,  41,  42. 
43  (NBV4:  EViNW'A;  E'/iW'/iNW'A; 
WV2WV2NWV4;  NWV4SWV4: 
W»/iNEV4SWV4).  44.  55.  57.  58.  59.  61.  62. 

63.  64.  65.  68.  69.  70,  71,  72,  73,  74.  77.  78. 
86.  87.  90. 91. 92.  »3  (Seaward  of  B(g]  Line), 
94,  95. 96. 97.  98.  99. 100  (N'^  NViNVjSVj; 
SE'A  NE'aSEV4;  E'/zSE'aSEV,).  102.  103. 
104,  105,  106  (SWV4SP/4NEV4;  SV2 
SWVh.N'E'A:  S'/feS'^NW'A;  SW'A;  WV2SEV4; 
Wy:E'/fSEV4).  107,  106,  111,  112,  114,  115, 
116,  117, 118,  119,  120,  122,  123,  124,  125, 
126. 127  (N'A).  129.  131.  132.  133.  138.  139. 
140.  141. 142. 144. 145. 148.  149.  151, 152 
(Seaward  of  65  Decree  Line).  153 

Main  Pus.  South  ft  East  Addition 

154.  158. 159. 160. 161. 162. 163.  164.  165. 

166.  167. 168. 169.  170. 171.  172.  173. 175. 


ISO.  181, 
191.  192. 
202.  206. 
220.221. 
229.231. 
244.  245, 
260.  261 . 
283.  286. 
295.  296. 
306.  308. 


182. 183. 
193.  194. 
209.  210. 
222.  223. 
232.233. 
248.  249. 
264,  265. 
288.  289, 
298.299. 

iitat,  310, 


186.  187. 
195. 196. 
214.216. 
224.225. 
234.236. 
251.  252, 
273.  277. 
290.  291 , 
300.301. 
311.312. 


(WV2  Portion  Seaward  of  75 
54,  55.  56 


177.  178.179. 
188.  189.  190. 
198.199.201. 
217.  218.  219. 
226.  227.  228, 
237.  242.  243. 
255.  258.  259. 
278.  280.  281, 
292,  293.294. 
303.  304.  305. 
313.315 

Breton  Sound 

41.42.43.53 
Decree  Line). 

Chandeleur 

9.  13.  14.  15.  17.  18,  19.  21.  22.  25.  liS.  29. 
30  (Seaward  of  8(g)  Line).  31.  34 

Chandeleur.  East  Addition 

36.37.  38.40.41 

Mobile 

778.  779.  810.  820.  821.  822.  823.  824.  826. 
827.  828.  830.  860.  861,  862.  863,  864.  865. 

866.  867.  868.  869.  870.  871.  872.  873.  874. 
902. 904.  905.  907. 908.  909.  911,  912.  913. 
914.  915.  916.  917.  918.  945,  947.  948.  949. 
952.  953.  955.  956.  957.  958.  959.  960.  961 . 
962.  990.  1002,  1003 

Viosca  Knoll 

22.  24,  27,  29,  31.  32.  33.  33,  3H.  68,  69.  73. 
74,  76,  77.  80.  117.  118  121.  122.  123.  124, 
155.  156.  157.  158.  161,  162.  163,  164. 168. 
169.  201.  202.  203.  204.  206.  207.  208.  209. 
211.  213.  250.  251.  252.  253,  254,  256.  294. 
295.  296,  297,  298.  300.  340.  341.  345.  388. 
389.  427,  428.  429.  430.  434.  474.  518.  519. 
520.  564.  565.  609.  692.  693.  694.  695.  697. 
698,  734.  736.  740,  741.  742,  772.  773.  774. 

779.  780.  783.  784.  765.  786.  814.  815.  817. 
818.  823.  825.  826.  827,  829,  830,  861,  862 

867.  868.  869.  870.  871.  872.  899,  900.  908. 
909,  911.  912.  913.  914.  915.  916.  944.  948, 
949.  951.  952.  953.  954.  954.  955.  956,  957. 
958,  959.  960.  986.  987.  988.  989,  990,  992. 
993,994.996.997.999.  1000.  11)01.  1002. 
1003.  1004 

Ewing  Bank 

305.  306,  347.  438.  481.  .'.26.  570.  658.  701. 
702.  743.  744.  745,  746.  784.  788.  789.  790. 
826.  828.  829.  830.  833.  867.  871.  872.  873. 
874.  878.  879.  903.  908.  910.  911.  912. 913. 
914,  915.  916,  917,  918,  920,  921,  938,  944. 
947.  948,  952,  954,  955,  958,  959.  962,  963. 
964.  965.  966,  967,  975.  983.  985,  986.  988. 
989,991.994.995.996.  1000,  lOOl,  10O2. 
1003,  1005,  1006,  1007.  1010. 1011 

Mississippi  Canyon 

20.  23.  25.  26.  27.  28,  29.  30, 
35.  36.  37.  39.  40.  41.  63,  65. 
74.  76,  78,  79.  80.  81.  82,  84, 
114,  118.119,120.121.122, 
127.  128,  129.  148,  149,  150, 
163  164,  166.  167.  168,  169, 
194,  195. 196. 199.  204.  205, 
211.  212.  213.  214.  215.  216, 
240.  243.  244,  245.  247,  248, 
254.  255.  256.  257,  258.  259, 
280.  281.  287.  288.  289.  290, 
299.  300.  301.  302,  305.  311, 
322.  323.  324.  325.  333.  335, 
341.  342.  343.  344.  345.  346, 
355,  356.  357.  363.  365.  378, 
385.  386.  392  397.  398.  399. 


31.32  33.34, 

66,67.72.73. 

85.  108.  109. 

123.124.125. 

151.  161,  162. 
173.  192.  193. 

208.  209.  210. 

217.235.238. 
,251.252.253. 

267.  268.  278. 

291.292.296. 

312.320.321. 

338.  339.  340. 

348.353.354. 

382.  383.  384. 
400.401.426. 


427, 

444, 

481- 

503. 

517. 

531. 

555. 

573, 

596. 

617. 

638. 

657. 

678. 

697. 

721. 

734 

760 

771. 

799, 

811 

832 

850 

876 

894 

925 

937 

972 

984 


428.429. 
445.  447. 
485.  486. 
505.  506. 
518.519. 
533.  537. 
560.  561. 
574.575. 
597,  603. 
619,  620. 
639,643, 
661,663, 
679,  682, 
698,705, 
724.  725. 
736.738. 
762,  763 
772.773 
802.  803 
818,819 
841,842 
851,852 
885,  867 
895,  896 
928.  929 
938,939 
976,  977 
985. 986 


430, 
470, 
487, 
507, 
520, 
538, 
562. 
577, 
605. 
621. 
647. 
664. 
686. 
707, 
726, 
739. 
764 
774 
,804, 
820 
843 
853 
888 
,897 
931 
940 
978 
,992 


431,  436. 
471.474. 
489.  490. 
508.  509. 
521.  522. 
539.  546. 
563.564. 
584,  585. 
606.607. 
624.  627. 
648.  652, 
667,673, 
687.  688. 
711.713. 
727,  728. 
749.  750. 
765.  766 
775.776, 
806.  807, 
821.822, 
845.  846 
854.  855 
889.  890 
898.  899 
932. 933 
941.942 
979.  980 
,  993.  999 


437.441. 
475.  476. 
495.  496. 
514.  515. 
524.  529. 
551.  553. 
565.  566. 
593,  594. 
606,612. 
628,630, 
653,  654. 
674,676, 
692.694, 
717.718, 
730.731, 
755.  757. 
768.  769 
777.778 
808.  809 
628. 629 
847.848 
856.  868 
891.892 
900.911 
934,935 
955.  956 
.981.982 
1000 


443. 
480. 
502. 
516. 
530. 
554, 
568. 
595, 
613, 
635, 
656. 
677. 
695. 
720. 
732. 
758. 
770. 
798. 
810. 
831. 
849. 
875. 
893. 
912. 
936. 
969. 
,983. 


Green  Canyon 

5.6.  7.8.  9.1a  13.  15.  16.  18.  19.  23.  25. 
30.  31.37.39.40.41.45.46,  50,  52.53,54. 
58.  60.  64. 65.  67.  68.  69.  72.  73.  77,  81.  82. 
92.  96.  97.  98.  106.  109.  110. 114.  115.  116. 
117. 125. 129.  135. 136. 137.  140.  141.  142. 
144. 145.  146.  152. 153.  155.  158.  159.  160. 
161.  169.  170.  177.  179.  180,  181.  184,  185. 
199,  200.  201.  202,  203.  205.  208.  209.  210. 
213.  214.  216.  217.  221.  223.  224,  225.  228. 
235.  238.  241.  242.  243.  244.  245.  246.  252. 
253.  254.  255.  258,  268,  269.  272.  273.  274. 
278,  279,  290.  294,  297.  296,  30O,  303,  309. 

311.  312.  314.  317.  318,  325,  326.  333.  338. 
339.  341,  342.  353.  356.  368.  369.  372.  373. 
377.  378.  379.  383.  384.  398.  399.  400.  405. 
406.  415.  416.  417.  421. 426.  427.  437.  447. 
459.  460.  461.  462.  463.  465,  466.  467.  468. 
469.  470.  472.  473.  474.  481.  486.  487.  491. 
505.  506.  507,  506.  509.  510.  512,  513.  514. 
515.  516.  517,  518.  519.  520.  531,  533.  534. 
535.  540.  543.  544.  545.  546.  550.  552,  553. 
554.  556.  557.  558.  559.  562,  563.  564.  578. 
579.  587.  588.  589.  590.  593.  594.  600.  601, 
602.  603.  604.  605.  606.  631 .  632.  636.  644. 
645.  646.  647.  648.  649.  650.  651.  673.  674. 
679.680.681.689.690,691,692,693,  706. 
712.  713.  714.  723.  724.  725.  726.  735.  736. 
737.  756.  757.  758.  766.  767.  775  r"6.  801. 
802.  810.  816.  825.  826.  844.  845.  854,  859. 
860.  863.  864.  869.  870.  871.  872.  873.  90S. 
913.  915.  955.  958.  999.  1001 

Atwater  Valley 

1.  7.  8.  11.  12.  13.  15.  16.  17,  20.  21.  22.  23, 
24.  25.  26.  51,  52.  55.  56.  57.  5«.  59.  60.  61. 
63. 64.  66.  67.  66.  70.  71.  90.  91.  92.  93.  98. 
99.  100. 101.  103.  104.  105. 106.  107.  108. 
112. 113.  114. 115.  116. 117. 118.  119.  127. 
135.  136. 137. 141. 142. 143.  145.  146.  150. 
151.  152. 153.  157. 158.  160. 161.  163. 180. 
181,  182.  189.  190.  223.  224.  225.  226,  233. 
234.  266.  267.  268.  276.  277.  284.  3ia  311. 

312,  313.  321.  327.  334.  370.  371.  377.  378. 
379.  414.  415.  441 .  457.  573,  574.  575.  617. 
618 
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Walker  Ridge 

22,  45.  46,  66.  120,  121.  164,  197.  198,  678. 
723,  766 

|FR  Doc.  95-8625  Filed  4-<^-95;  8:45  am) 
BILUNO  COOe  4310-lirM-P 


Outer  Continental  She<f  Central  Gulf  of 
Mexico;  Notice  of  Leasing  System, 
Sale  152 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (CXZSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  he 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 

1.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  Designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1 .  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  152. 
blocks  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1):  (a)  Bonus  bidding  with  a 
fixed  leVs-percent  royalty  on  all 
unleased  blocks  in  less  than  400  meters 
of  water;  and  (b)  bonus  bidding  with  a 
fixed  12V2-percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  with  a  IS^h-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments  but  may  yield  more  regards  if 
a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.  Bonus  Bidding  with  a  12 '/2-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  It  has 
been  chosen  for  certain  deeper  water 
blocks  proposed  for  Central  Gulf  of 
Mexico  (COM)  (Sale  152)  because  these 
blocks  are  expected  to  require 
substantially  higher  exploration, 
development,  and  production  costs,  as 
well  as  longer  times  before  initial 
production  in  comparison  to  shallow- 
water  blocks.  Department  of  the  Interior 
analyses  indicated  that  the  minimum 
economically  developable  discovery  on 
a  block  in  such  high-cost  areas  under  a 
12V2-percent  royalty  system  would  be 
less  than  for  the  same  blocks  imder  a 
16V3-percent  royalty  system.  As  a  result, 
more  blocks  may  be  explored  and     - 
developed.  In  addition,  the  lower 
royalty  rate  system  is  expected  to 


encourage  more  rapid  production  and 
higher  economic  profits.  It  is  not 
anticipated,  however,  that  the  larger 
cash  bonus  bid  associated  with  a  lower 
royalty  rate  will  significantly  reduce 
competition,  since  the  higher  costs  for 
exploration  and  development  are  the 
primary  constraints  to  competition. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12V2-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  the 
"Stipulations,  Lease  Terms,  and  Bidding 
Systems  Map"  for  Central  COM  Lease 
Sale  152.  This  map  is  available  from  the 
Minerals  Management  Service,  COM 
Region.  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394. 

Dated:  April  4.  1995. 

Carolita  U.  Kallaur, 

Acting  Deputy  Director.  Minerals 
Management  Service. 

Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 

Management. 

[FR  Doc.  95-8624  Filed  4-6-95;  8:45  ami 
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National  Park  Service 

Glacier  National  Park  General 
Management  Plan/Environmental 
Impact  Statement,  Glacier  National 
Park,  Montana 

agency:  National  Park  Service. 
Department  of  Interior. 
ACTION:  Notice  of  Intent  to  prepare 
Environmental  Impact  Statement  for  the 
General  Management  Plan,  Glacier 
National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
General  Management  Plan  for  Glacier 
National  park.  This  statement  will  be 
approved  by  John  Cook.  Regional 
Director  for  the  Rocky  Mountain  Region. 
The  purpose  of  this  federal  action  is  to 
facilitate  management  of  visitor  use. 
natural  and  cultural  resources, 
development,  and  operation  of  Glacier 
National  Park  according  to  the  enabling 
legislation  and  other  laws  and 
regulations  affecting  management  of  this 


National  Park  area.  The  general 
management  plan  (GMP)  and 
implementation  plans  that  result  from 
this  process  will  guide  the  management 
of  Glacier  National  Park  for  the  next  10 
to  15  years.  The  GMP  will  replace  an . 
existing  master  plan  that  has  been 
guiding  management  of  the  park  since 
1977  and  contains  actions  that  have 
either  been  completed  or  are  no  longer 
appropriate  to  do.  All  previously 
approved  development  concept  and 
implementation  plans  will  be  reviewed 
and  assessed  to  insure  that  their 
proposals  are  appropriate  in  light  of  the 
new  general  management  plan. 

Major  issues  that  will  be  addressed  in 
the  plan  include  ecosystem 
management,  visitor  experience  and 
resource  protection,  role  and 
management  of  historic  structures  and 
other  cultural  resources,  the  Secretary  of 
Interior's  trust  responsibilities  to  Native 
americans  and  relationships  with  Native 
americans  and  park  resources,  land 
protection  strategies  for  private  lands 
within  the  park  to  insure  protection  of 
park  resources,  administrative  facilities 
and  the  concept  of  sustainability  as  it 
relates  to  park  infrastructure  and  visitor 
use. 

A  scoping  brochure  is  being  prepared 
that  explains,  in  more  detail,  the  issues 
identified  to  date  and  outlines  the 
public  involvement  for  this  planning 
effort.  Copies  of  this  brochure  will  be 
available  in  mid  April  and  can  be 
obtained  by  writing  GMP/EIS  Project, 
Glacier  National  Park,  West  Glacier,  Mt 
59936  (406) 888-5441 

The  National  Park  Service  is  seeking 
information  and  comments  from 
individuals  and  organizations  who  may 
be  interested  in,  or  affected  by  the 
proposed  action,  as  well  as  Federal, 
State  and  local  agencies.  Scoping  will 
include  the  following:  a  scoping 
brochure  that  will  be  mailed  out  to 
interested  individuals,  groups  and 
federal,  state  and  local  agencies  asking 
for  comments,  identification  of  issues, 
concerns  to  interested  and  potentially 
affected  individuals,  groups.  Federal, 
State,  and  local  governments; 
newsletters,  public  meetings;  and  news 
releases. 

The  first  set  of  public  meetings  were 
held  as  Open  Houses,  during  early 
March.  Open  houses  were  held  in 
Missoula.  Kalispell,  Helena,  West 
Glacier,  Browning,  St.  Mary  and  Great 
Falls  Montana,  and  in  Lethbridge  and 
Femie  Canada.  A  summary  of  issues 
identified  to  date  is  being  compiled 
following  those  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  information  and  to  be 
added  to  the  General  Management  Plan 


mailing  list  should  be  directed  to  GMP/ 
EIS  Project,  Glacier  National  Park. 
Comments  on  the  General  Management 
Plan  should  be  sent  to  David  A.  Mihalic. 
Superintendent,  Glacier  National  Park, 
West  Glacier.  MT  59936-0128, 
telephone  (406)  888-5441. 

Dated:  March  30, 1995. 
David  A.  Mihalic, 

Superintendent.  Glacier  National  Park 
jFR  Doc.  95-8640  Filed  4-«-95;  8:45  ami 
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Bureau  of  Reclamation 

Privacy  Act  of  1974— Notice  of 
Establishment  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  establish  a  new  system  of  records  to 
be  maintained  by  the  Bureau  of 
Reclamation.  The  system,  entitled 
"Lower  Colorado  River  Well 
Inventory — Interior,  BOR-48,"  will 
include  information  pertaining  to 
individuals  and/or  their  lessees  who 
have  at  least  one  well  on  their  property 
that  may  pump  mainstream  Colorado 
River  water.  The  information  contained 
in  this  system  will  be  used  to  protect 
and  manage  water  entitlement  holders' 
rights  to  use  Colorado  River  water  in  the 
lower  Colorado  River  basin.  The  notice 
is  published  in  its  entirety  below 

As  required  by  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a(r)),  the 
Office  of  Management  and  Budget,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  House  Committee  on 
Government  Reform  and  Oversight  have 
been  notified  of  this  action. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  intended  use 
of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget,  in  its  Circular  A-130,  requires 
a  40-day  period  in  which  to  review  such 
proposals.  Written  comments  on  this 
proposal  can  be  addressed  to  the 
Departmental  Privacy  Act  Officer,  Office 
of  the  Secretary,  Office  of 
Administrative  Services,  1849  "C" 
Street  NW.  Mail  Stop  5412  MIB, 
Washington,  DC  20240.  telephone  (202) 
208-6045.  fax  (202)  208-7971 
Comments  received  within  40  days  of 
publication  in  the  Federal  Register 
(May  17,  1995)  will  be  considered.  The 
system  will  be  effective  as  proposed  at 
the  end  of  the  comment  period,  unless 
comments  are  received  which  would 
require  a  contrary  determination. 


Dated:  March  28,  1995 
Albert  C.  Camacho, 
Director.  Office  of  Administrative  Services 

INTERIOR/BOR-48 

SYSTEM  NAME: 

Lower  Colorado  River  Well 
Inventory— Interior,  BOR-48. 

SYSTEM  LOCATION: 

Bureau  of  Reclamation,  Division  of 
Water,  Land,  and  Power,  Lower 
Colorado  Region,  Boulder  City.  Nevada 
89006-1470. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and/ or  their  lessees  who 
have  at  least  one  well  on  their  property 
that  may  pump  mainstream  Colorado 
River  water.  Note:  This  system  also 
contains  records  pertaining  to 
corporations  and  other  public  entities. 
Only  those  records  relating  to 
individuals  are  covered  by  the  Privacy 
Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses,  and  telephone 
numbers  of  covered  individuals; 
Assessor  Parcel  Numbers;  contract 
numbers;  categories  of  uses  to  which  the 
water  is  put;  methods  of  disposal  of 
unconsumed  portions  of  water  pumped; 
volumes  of  water  pumped;  physical 
characteristics  and  locations  of  wells; 
water  purveyor,  municipal,  or  other 
administrative  boundaries  within  which 
wells  are  located;  and  water  levels  of 
wells  located  in  hydraulically 
connected  areas  adjacent  to  the 
floodplain. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Reclamation  Act  of  June  17.  1902  (32 
Stat.  388,  43  U.S.C.  391),  as  amended 
and  supplemented;  the  Colorado  River 
Front  Work  and  Levee  System  Adjacent 
to  Yuma  Project  Act  of  March  3,  1925 
(Pub.  L.  79-469,  43  Stat.  1186,  1198).  as 
amended  and  supplemented;  the 
Boulder  Canyon  Project  Act  of 
December  21,  1928  (45  Stat.  1057,  43 
U.S.C.  617).  as  amended  and 
supplemented;  the  Reclamation  Project 
Act  of  August  4,  1939  (53  Stat.  1187,  43 
U.S.C.  485);  the  Colorado  River  Basin 
Project  Act  of  September  30,  1968  (82 
Stat.  885);  the  Reclamation  Reform  Act 
of  October  12,  1982  (96  Stat.  1261,  43 
U.S.C.  390);  and  the  Supreme  Court 
opinion  rendered  June  3, 1963  (373  U.S. 
546),  and  Decrees  entered  March  9,  1964 
(376  U.S.  340),  January  9.  1979  (439  U.S. 
419),  and  April  16,  1984  (466  U.S.  144), 
in  Arizona  v  California  et  al. 

PURPOSE(S): 

The  primary  purposes  of  the  records 
are:  (a)  To  assist  in  the  administration 


and  negotiation  of  water  use  contracts 
with  individual  landowners,  lessees,  or 
other  classes  of  water  users;  and  (b)  to 
support  the  annual  compilation  and 
publication  of  records  of  consumptive 
use  of  mainstream  Colorado  River  water. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  VMXUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  the 
States  of  Arizona.  California,  and 
Nevada  to  assist  them  in  administering 
their  apportionments  of  mainstream 
Colorado  River  water;  (2)  to  the  U.S 
Department  of  Justice  or  to  a  court  or 
adjudicative  body  with  jurisdiction 
when  (e)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  Government,  an  employee  of  the 
Dtepartment  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (3)  to  a 
congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  office;  (4)  to  appropriate 
Federal,  State,  tribal,  territorial,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing, 
implementing,  or  administering  a 
statute,  rule,  regulation,  program, 
facility,  order,  lease,  license,  contract, 
grant,  or  other  agreement,  of  information 
indicating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation, 
program,  facility,  order,  lease,  license, 
contract,  grant  or  other  agreement  will 
be  disclosed;  (5)  to  interested  parties 
upon  written  request,  of  data  pertaining 
to  volumes  of  water  pumped, 
consumptive  uses  of  water,  and  points 
of  diversion. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(bHl2).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  168a{fl  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLiaeS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  automated  form 
on  computer  databases  and  in  manual 
form  in  file  folders. 
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RETRIEVABIUTY: 

Records  stored  in  computer  databases 
will  be  retrievable  by  any  record 
category.  Records  stored  in  manual  files 
will  be  retrievable  by  name  of  property 
owner  or  contract  holder. 

SAFEGUARDS: 

Data  will  be  maintained  with 
safeguards  meeting  the  requirements  of 
43  CFR  2.51  for  manual  and 
computerized  records. 

RETENTION  AND  DtSI>OSAL: 

In  accordance  with  approved 
retention  and  disposal  schedules, 
records  will  be  retained  in  the  Bureau 
of  Reclamation  for  10  years,  relocated  to 
the  Federal  Records  Center  and  retained 
there  for  an  additional  75  years,  and 
then  transferred  to  the  National 
Archives  and  Records  Administration 
for  permanent  retention. 

SYSTEM  MANAaCR(S)  AND  ADDRESS: 

Bureau  of  Reclamation.  Lower 
Colorado  Regional  Office,  Regional 
Supervisor  of  Water,  Land,  and  Power, 
P.O.  Box  61470,  Boulder  City,  Nevada 
89006-1470. 

NOTVKATION  PROCEDURE: 

An  individual  requesting  notification 
of  the  existence  of  records  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

An  individual  requesting  access  to 
records  maintained  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.63. 

CONTESTING  RECOW)  PROCEDURES: 

An  individual  requesting  amendment 
of  a  record  maintained  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  records  are 
maintained,  state  and  county  well 
permits,  land  ownership  and  water  use 
records  and  databases,  and  the  U.S. 
Geological  Survey  Ground  Water  Site 
Inventory  database. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  95-8415  Filed  4-6-95;  8:45  am] 
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IffTERNATIONAL  TRADE 
COMMISSION 

[InvestJgation  No.  337-TA-366] 

Certain  Microsphere  Adhesives, 
Process  for  Making  Same,  and 
Products  Containing  Same,  lncludlr>g 
Self-Stick  Repositionable  Notes; 
Notice  of  Commission  Decision  To 
Extend  by  Fifteen  Days  the  Deadline 
for  Determining  Whether  To  Review  an 
Initial  Determination 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  extended  by  15 
days,  i.e..  from  May  8,  1995,  to  May  23, 
1995,  the  deadline  by  which  it  must 
determine  whether  to  review  the 
presiding  administrative  law  judge's 
final  initial  determination  (ID)  in  the 
above-capfioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street.  S.W.. 
Washington,  DC  20436.  telephone  202- 
205-3104. 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  1994,  the  presiding  administrative 
law  judge  (ALJ)  issued  her  final  ID  in 
this  investigation.  The  ALJ  determined 
that  a  violation  of  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  has 
occurred  by  reason  of  infringement  of 
certain  claims  of  U.S.  Letters  Patent 
4.166,152  in  the  importation  or  sale  of 
certain  products  containing  microsphere 
adhesives.  Under  Commission  interim 
rule  210.53(h).  the  ID  would  have 
become  the  determination  of  the 
Commission  on  May  8,  1995,  unless 
review  were  ordered  or  the  review 
deadline  were  extended. 

On  March  29.  1995,  complainant 
Minnesota  Mining  and  Manufacturing 
Co.  and  respondents  Taiwan  Hopax 
Chemicals  Manufacturing,  Co.,  Yuen 
Foong  Paper  Co.,  Ltd.,  Beautone 
Specialties  Co.,  Ltd.,  and  Beautone 
Specialties  Co.,  submitted  a  joint  motion 
requesting  a  ten-day  extension  of  time — 
from  April  5  to  Apkl  17,  1995— to  file 
petitions  for  review  of  the  ID.  The 
parties  also  requested  that  the  deadline 
for  filing  responses  to  any  petitions  be 
extended  from  April  12  to  April  27, 
1995.  The  Commission  investigative 
attorney  did  not  oppose  the  joint 
motion. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and 
Commission  interim  rule  210.53(h)  (19 
C.F.R.  210.53(h)). 


Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W..  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  April  3.  1995. 

By  order  of  the  Commission. 
DoniM  R.  Koehnke. 
Secretary 

|FR  Doc.  95-8618  Filed  4-6-95;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-No.  163X)] 

Central  of  Georgia  Ralhway  Company — 
Abandonment  Exemption — In  Atlanta, 
QA 

Central  of  Georgia  Railway  Company 
(Central)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon  a 
0.3-mile  portion  of  its  line  of  railroad 
between  milepost  S-294.14  and  milepost 
S-294.44,  in  Atlanta,  GA. 

Central  has  certified  that;  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  ser\'ice 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (news{>aper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  7, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c){2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  April  17, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1 152.28  must  be  filed  by  April  27, 1995, 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative;  James  R. 
Paschall,  Three  Commercial  Place, 
Norfolk.  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Central  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by  April 
12,  1995.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  29.  1995. 
By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc  95-8591  Filed  4-6-95;  8:45  am) 
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'  A  Stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  flle  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
10  the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  l.CC.2d  164  (1987). 

-^The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Finance  Docket  No.  32661] 

Norfolk  Southern  Railway  Company — 
Trackage  Rights  Exemption — Norfolk 
and  Western  Railway  Company 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
approximately  11.8  miles  of  overhead 
trackage  rights  between  St.  Louis,  MO, 
and  Berkeley.  MO.  to  Norfolk  Southern 
Railway  Company  (NS).  The  trackage 
extends  between  milepost  SL-6.2  at 
Luther  Yard,  in  the  city  of  St.  Louis  and 
milepost  SL-18.0  at  Berkeley,  in  St. 
Louis  County,  MO.  The  proposed 
transaction  will  allow  NS  to  expedite 
the  movement  of  auto  parts  trains  to  the 
Ford  Motor  Company  plant  in  Berkeley 
The  transaction  was  scheduled  to  be 
consummated  on  March  28,  1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on;  Robert  J. 
Cooney,  Norfolk  Southern  Corporation. 
3  Commercial  Place,  Norfolk,  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  March  29. 1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
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[Finance  Docket  No.  32679] 

Union  Pacific  Corporation— Securities 
Exemption 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the 
requirements  of  49  U.S.C.  11301  the 
issuance,  by  Union  Pacific  Corporation, 
of  certain  securities  in  a  principal 
amount  not  to  exceed  $2.3  billion. 
DATES:  This  exemption  will  be  effective 
on  April  10, 1995.  Petitions  to  reopen 
must  be  filed  by  April  27,  1995. 


ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32679  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Carl  W 
von  Berouth,  Esq.,  Senior  Vice  President 
and  General  Counsel,  Union  Pacific 
Corporation,  Eighth  and  Eaton  Avenues. 
Bethlehem.  PA  18018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  vmte  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided;  March  31.  1995. 

By  the  Conunission.  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williains. 
Secretary 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

April  3,  1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (Pub. 
L.  96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills,  Office  of  Information  Resources 
Management  PoUcy,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Room  N-1301,  Washington,  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulator^' 
Affairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWB A/VETS),  Office  of 
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Management  and  Budget,  Room  10102, 

Washington.  DC  20503  (202)  395-7316). 

Individuals  who  use  a 

telecommunications  device  for  the  deaf 

(TTY/TDD)  may  call  (202)  219-4720 

between  1  p.m.  and  4  p.m.  Eastern  time, 

Monday  through  Friday. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and  Health 
Administration. 

Title:  Gear  Certification. 

Oh4B  Nuwber:  1218-0003. 

Frequency:  Recordkeeping. 

Affected  Public:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  120. 

Estimatea  Time  Per  Respondent:  2.1 
average  hours. 

Total  Burden  Hours:  18.305. 

Description:  The  Occupational  Safety 
and  Health  Administration  is 
requiring  this  information  to  be 
collected  by  accredited  agencies  to 
determine  the  condition  of  certain 
cargo  handling  gear  and  other 
material  handling  devices  to  ensure 
the  safety  of  those  employees  working 
in  the  maritime  industry  while  using 
such  equipment. 

Type  of  Review:  Revision. 

Agency:  Veterans'  Employment  and 
Training  Service. 

Title:  Eligibihty  Data  Form  for 
Requesting  Assistance  in  Obtaining 
Veterans'  Reemployment  Rights. 

OMB  Number:  1293-0002. 

Agency  Number:  VETS/USERRA  1010. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  2,000. 

Estimatea  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  500. 

Description:  The  information  is  needed 
to  determine  eligibility  of  veteran 
complaints  for  reemployment  rights 
they  are  seeking  as  well  as  to  state 
alleged  violations  by  employers  of  the 
pertinent  statutes  and  to  request 
assistance  in  obtaining  appropriate 
reemployment  benefits. 

Theresa  M.  O'Malley. 

Acting  Departmental  Qearance  Officer. 

|FR  Doc.  95-8632  Filed  4-6-95;  8:45  ami 
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Empioym«nt  Standards 
AdministrationAWage  and  Hour 
CMvisJon 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 


based  on  the  infonnation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fi-om  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  perfom^^ce  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubUshed  h««in.  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  infonnation  for 
consideration  by  the  Depjartment. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW  ,  Room  S-3014. 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  froxa  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  MO950054,  MO950055. 
MO950057.  MO950071,  MO950073.  and 
MO950079  dated  Feb.  10.  1995. 

Agencies  with  construction  projects 
pending,  to  which  Wage  Decisions 
MO950054,  MO950055,  MO950057. 
MO950071,  and  MO950073  would  have 
been  appUcable,  should  utiUze  Wage 
Decision  MO950049.  Agencies  with 
construction  projects  pending  to  which 
Wage  Decision  MO950079  would  have 
been  applicable,  should  utilize  Wage 
Decision  MO950048.  Contracts  for 
which  bids  have  been  opened  shall  not 
be  affected  by  this  notice.  Also, 
consistent  with  29  CFR  1.6(c)(2)(i)(A}, 
when  the  opening  of  bids  is  less  than 
ten  (10)  days  from  the  date  of  this 
notice,  this  action  shall  be  effective 
unless  the  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  the  contract  file. 

New  General  Wage  Determination 
Decision 

The  number  of  decisions  added  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  are  listed  by  Volume  and 
State: 

Volume  VI 

California 

CA950028  (Apr.  07.  1995) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wa^e  Determinations 


Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 

in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA950001  (Feb.  10.  1995) 

MA950002  (Feb.  10.  1995) 

MA950005  (Feb.  10, 1995) 

MA950007  (Feb.  10,  1995) 

MA950012  (Feb.  10, 1995) 

MA950017  (Feb.  10,  1995) 

MA950018  (Feb.  10, 1995) 

MA950019  (Feb  10,  1995) 
New  Jersey 

NJ950002  (Feb.  10,  1995) 

NJ950003  (Feb.  10,  1995) 

NJ950004  (Feb.  10,  1995) 

NJ950015  (Feb.  10.  1995) 
New  Yorlc 

NY950003  (Feb.  10, 1995) 

Volume  II 
Pennsvlvanaia 

PA950042  (Feb.  10,  1995) 

Volume  III 

Tennessee 

TN950016  (Feb.  10.  1995) 
TN9.50O17  (Feb.  10.  1995) 
TN950057  (Feb.  10,  1995) 
TN950059  (Feb.  10,  1995) 

Volume  IV 

Illinois 

IL950001  (Feb.  10.  1995) 

IL950002  (Feb.  10,  1995) 

IL950004  (Feb.  10,  1995) 

IL950011  (Feb.  10,1995) 

IL950013(Feb.  10,  1995) 

IL950015  (Feb.  10,  1995) 

IL950016  (Feb.  10,  1995) 

IL950018  (Feb.  10,  1995) 

IL950021  (Feb.  10,  1995) 

IL950026  (Feb.  10,  1995) 

IL950028  (Feb.  10,  1995) 

IL950034  (Feb.  10,  1995) 

IL950058  (Feb.  10,  1995) 

IL950060  (Feb.  10,  1995) 

IL950062  (Feb.  10,  1995) 

IL950063  (Feb.  10.  1995) 

IL950064  (Feb.  10,  1995) 

IL950067  (Feb.  10,  1995) 

IL950068  (Feb.  10,  1995) 

IL950070  (Feb.  10,  1995) 

IL950077  (Feb.  10,  1995) 

IL950084  (Feb.  10,  1995) 

IL950091  (Feb.  10.  1995) 

IL950092  (Feb.  10.  1995) 

IL950095  (Feb.  10,  1995) 
Michigan 

MI9.50001  (Feb.  10,  1995) 

MI950002  (Feb.  10,  1995) 

M19500C3  (Feb.  10,  1995) 

M1950005  (Feb.  10,  1995) 

MI950007  (Feb.  10.  1995) 

MI950O12  (Feb.  10,  1995) 

MI950031  (Feb.  10,  1995) 

MI950046  (Feb.  10,  1995) 

MI950047  (Feb  10.  1995) 

Volume  V 
Kansas 


KS950012  (Feb.  10,  1995) 

KS950022  (Feb.  10,  1995) 

KS950028  (Feb.  10,  1995) 
Missouri 

MO950002  (Feb.  10,  1995) 

MC)950048  (Feb.  10, 1995) 

MO950049  (Feb.  10, 1995) 

MO95005O  (Feb.  10, 1995) 
Nebraslca 

NE950001  (Feb.  10, 1995) 
New  Mexico 

NM950001  (Feb.  10, 1995) 
Oiciahoma 

OK950035  (Feb.  10.  1995) 
Texas 

TX950100  (Feb.  10.  1995) 

TX950n4(Feb.  10,1995) 

Volume  V7 

Alaska 

AK950001  (Feb.  10, 1995) 
California 

CA950001  (Feb.  10,  1995) 

CA9500O2  (Feb.  10,  1995) 

CA9500O4  (Feb.  10,  1995) 

CA950027  (Feb.  10. 1995) 
Idaho 

ID950O01  (Feb.  10, 1995) 

ID950003  (Feb.  10,  1995) 
Montana 

MT950006  (Feb.  10,  1995) 

MT950008  (Feb.  10,  1995) 
Oregon 

OR950001  (Feb.  10,  1995) 

OR950004  (Feb.  10,  1995) 
Washington 

WA950001  (Feb.  10,  1995) 

VVA950002  (Feb.  10,  1995) 

\VA950003  (Feb.  10.  1995) 

WA950005  (Feb.  10,  1995) 

WA950006  (Feb.  10, 1995) 

WA950008  (Feb.  10,  1995) 

\VA950010  (Feb.  10,  1995) 

WA950011  (Feb.  10,  1995) 

WA950013  (Feb.  10,  1995) 
Wyoming 

W'Y950009  (Feb.  10.  1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  detenninations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorid 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 


Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  30th  dav 
of  March.  1995. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
jFR  Doc.  95-8440  Filed  4-6-95;  8:45  am] 

BILUNG  CODE  4510^Z7-M 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-9511,  et  al.] 

Proposed  Exemptions;  Bank  of 
America  Illinois,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

f 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  UTitten  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  oiihis 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  p>erson 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
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copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507.  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
m  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
mterested  f>ersons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPP1.EMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978 (43  FR  47713.  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarizdtl  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the.Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Bank  of  America  Illinois,  Located  in 
Chicago,  IL 

(Exemption  Application  Nos.  D-9511.  I>- 
9512  and  D-05131 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  August  10,  1990). 


Section  I — Exemption  for  Purchases  and 
Sales 

If  the  exemption  is  granted,  effective 
September  1.  1993,  the  restrictions  of 
section  406(a)(1)(A)  through  (D)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  fit)m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (F)  of 
the  Code,  shall  not  apply  to  the 
purchase  and  sale  by  employee  benefit 
plans  (the  Plans),  to  which  the  Bank 
serves  as  fiduciary,  of  shares  in  the 
Prime  Fund,  the  Government  Securities 
Fund,  and  the  Treasury  Fund,  three 
open-end  money  market  mutual  fund 
portfolios  (Loilectively  referred  to  as  the 
Funds),  to  which  the  Bank  of  America 
Illinois,  and  its  afTiliates  (the  Bank) 
provide  investment  advisory  and  other 
services,  in  connection  with  the 
Supplemental  Sweep  Service  (as 
defined  in  paragraph  (a)  of  section  IV 
below),  provided  that  the  conditions  of 
Section  III  are  met. 

Section  II — Exemption  for  Receipt  of 
Fees 

If  the  exemption  is  granted,  effective 
September  1.  1993.  the  restrictions  of 
section  406(a)(1)(A)  through  (D)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (F)  of 
the  Code,  shall  not  apply  to  the  receipt 
of  fees  by  the  Bank  fi'om  the  Funds  for 
providing  investment  advisory  and 
other  services  to  the  Funds,  in 
connection  with  the  investment  of  the 
assets  of  the  Plans  in  the  Funds,  for 
which  the  Bank  provides  investment 
advisory  and  other  services,  provided 
that  the  conditions  of  Section  III  are 
met 

Section  III — Conditions 

(a)  The  Bank  does  not  have 
investment  discretion  or  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
the  Plan  assets  invested  in  the  Funds 
pursuant  to  this  proposed  exemption 

(b)  No  sales  commissions  or 
redemption  fees  are  paid  by  the  Plans  in 
connection  with  the  purchase  or  sale  of 
shares  in  the  Funds. 

(c)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  Investment  Company  Act  of  1940 
(the  12b-l  Fees)  in  connection  with  the 
transactions. 

(d)  The  price  paid  or  received  by  a 
Plan  for  shares  in  a  Fund  is  the  net  asset 
value  per  share  on  the  date  of  the 
transaction,  as  defined  in  section  IV(a). 
and  is  the  same  price  which  would  have 
been  paid  or  received  for  the  shares  by 
any  other  investor  on  that  date. 


(e)  Prior  to  the  Bank's  receipt  of  fees 
paid  by  each  Fund  with  respect  to  Plan 
assets  invested  therein,  each  Plan 
receives  a  credit  of  such  Plan's 
proportionate  share  of  all  fees  charged 
to  the  Fund  by  the  Bank. 

(f)  The  Plans  are  not  employee  benefit 
plans  sponsored  or  maintained  by  the 
Bank. 

(g)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  or  any  of  its  affiliates  (the  Second 
Fiduciary),  receives  full  written 
disclosure  of  information  concerning 
the  Fund(s).  including  but  not  limited 
to: 

(1)  A  current  prospectus  for  each  fund 
in  which  a  Plan  is  considering 
investing: 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
and  all  other  fees  to  be  charged  to  or 
paid  by  the  Plan  or  the  Funds,  including 
the  nature  and  extent  of  any  differential 
between  the  rates  of  such  fees; 

(3)  The  reason  why  the  Bank  may 
consider  such  investment  to  be 
appropriate  for  the  Plan;  and 

(4)  Upon  request  of  the  Second 
fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted  once  such 
documents  become  available. 

(h)  On  the  basis  of  the  information 
described  above  in  paragraph  (g)  of 
section  III.  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Plan  in  each  particular 
Fund,  the  fees  to  be  paid  by  the  Fund 
and  the  Plan  to  the  Bank,  and  the  credit 
to  the  Plan  of  fees  received  by  the  Bank 
from  the  Funds  for  investment  advisory 
and  other  services,  consistent  with  the 
responsibilities,  obligations,  and  duties 
imposed  on  fiduciaries  by  part  4  of  Title 
I  of  the  Act. 

(i)  The  Second  Fiduciary  referred  to 
in  paragraph  (g)  of  section  III,  or  any 
successor  thereto,  is  notified  of  any 
change  in  the  rates  of  the  fees  referred 
to  in  paragraph  (g)  of  section  III  and 
approves  in  writing  the  continued 
holding  of  any  Fund  shares  acquired  by 
the  Plan  prior  to  such  change  and  still 
held  by  the  Plan. 

(j)  Tne  Bank  provides  annually. 
written  disclosures  to  the  Second 
Fiduciary  which  are  provided  to  all 
shareholders  of  the  Fund(s).  which 
establish  the  rate  of  return  of  the 
Fund(s)  absent  the  credit  paid  to  the 
Plans  for  fees  paid  by  the  Funds  to  the 
Bank. 

(k)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Plans,  and  in 
connection  with  the  provision  of 
ser\'ices  to  any  of  the  Funds  in  which 
the  Plans  may  invest,  are  not  in  excess 


of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(1)  All  dealings  between  the  Plans  and 
.  the  Funds  are  on  a  basis  no  less 
favorable  to  the  Plans  than  dealings 
between  the  Funds  and  other 
shareholders  of  the  Funds. 

(m)  The  Bank  shall  maintain,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (n)  below  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred,  if  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and  (2)  no  party  in  interest  other 
than  the  Bank  shall  be  subject  to  the 
civil  penalty  that  may  be  assessed  under 
section  502(1)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  or 
the  code,  if  the  records  are  not  available 
for  examination  as  required  by  section 
(n)  below; 

(n)  (1)  Except  as  provided  in  section 
(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (1)  above  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(B)  Any  fiduciary  of  a  Plan  who  has 
the  authority  to  acquire  or  dispose  of  the 
interests  of  the  Plan  or  any  duly 
authorized  representative  of  such 
fiduciary; 

(C)  Any  contributing  employer  to  any 
Plan  that  has  an  interest  in  any  of  the 
Funds  or  any  duly  authorized  employee 
or  representative  of  such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  Plan  that  has  an  interest  in  the 
Funds  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
paragraphs  (k)(l)(B)  through  (D)  shall  be 
authorized  to  examine  the  trade  secrets 
of  the  Bank's  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  Supplemental  Sweep  Service 
means  the  transfer  of  shares  in  the 
Funds  between  the  Bank  and  the  Plans 
by  means  of  the  Banks's  internal 
accounting  procedures  at  the  end  of  the 
Supplemental  Sweep  Period,  in 
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connection  with  Plan  orders  to  purchase 
shares  in  the  Funds  that  the  Bank  is 
otherwise  unable  to  settle  prior  to  the 
Supplemental  Sweep  Period,  and  Plan 
orders  to  purchase  or  redeem  shares  in 
the  Funds  that  are  received  by  the  Bank 
during  the  Supplemental  Sweep  Period. 
A  Plan  order  to  purchase  or  redeem 
shares  in  the  Fund(s)  pursuant  to  the 
Supplemental  Sweep  Service  occurs 
solely  as'  a  result  of  investment 
decisions,  deposits  or  withdrawals, 
directed  by  an  independent  Second 
Fiduciary. 

(b)  Supplemental  Sweep  Period 
means  the  period  of  time  on  each 
business  day  after  the  Funds  stop 
accepting  orders  for  the  purchase  or 
redemption  of  shares  in  the  Funds  and 
before  the  Bank's  close  of  business. 

(c)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchase  and  sale  of  shares  in  the  Funds 
calculated  by  dividing  the  value  of  all 
securities,  determined  by  a  method  as 
set  forth  in  the  Fund's  prospectus  and 
statement  of  additional  information,  and 
other  assets  belonging  to  the  Fund  or 
portfolio  of  the  Fund,  less  the  liabilities 
charged  to  each  such  portfolio  or  fund, 
by  the  number  of  outstanding  shares. 

(d)  An  "affiliate"  of  a  person  includes: 

(1)  Any  persons  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control,  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(e)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(0  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(g)  A  fiduciary  will  not  be  deemed  to 
be  an  independent  fiduciary  with 
respect  to  the  Bank  and  its  affiliates  if: 

(1)  The  fiduciary  directly  or  indirectly 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  Bank  or  any 
affiliate: 

(2)  The  fiduciary,  or  any  officer, 
director,  partner,  employee  or  relative  of 
such  fiduciary,  is  an  officer,  director 
partner,  or  employee  of  the  Bank  or  any 
affiliate  (or  is  a  relative  of  such  persons); 
or 

(3)  The  fiduciary  directly  or  indirectly 
receives  any  compensation  or  other 


consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption. 

Ii  an  officer,  airector,  partner,  or 
employee  of  the  Bank  (or  a  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment 
manager/adviser,  (ii)  the  appro,  al  of  any 
purchase  or  sale  by  the  Plan  of  shares 
of  the  Funds,  and  (iii)  the  approval  of 
any  change  of  fees  charged  to  or  paid  by 
the  Plan,  in  connection  with  any  of  the 
transactions  described  in  sections  I  and 

II  above,  then  paragraph  (g)(2)  of  section 

III  above,  shall  not  apply. 

The  availability  of  tLis  proposed 
exemption  would  be  subject  to  the 
express  condition  that  the  material  facts 
and  representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  facts  which  are  the  subject 
of  this  exemption. 

Summary'  of  Facts  and  Representations 

1.  The  Bank,  which  is  comprised  of 
Bank  of  America  Illinois,  and  its  wholly 
owTied  subsidiary.  Continental  Trust 
Company,  provides  a  full  range  of 
fiduciary  services  to  qualified  employee 
benefit  plans,  welfare  plans,  and 
governmental  retirement  plans.  Such 
services  include  trustee  and  custodial 
services,  discretionarj-  and  directed 
investment  of  plan  assets,  and  all 
related  securities  processing  activities, 
domestic  and  foreign.  As  of  December 
31,  1994,  the  Bank  provided  investment 
management  and  custodial  services  with 
respect  to  total  assets  of  approximately 
$179  billion. 

The  Plans  are  comprised  of  retirement 
plans  qualified  under  section  401(a)  of 
the  Code,  pension  plans  that  meet  the 
definition  of  pension  plan  set  forth  in 
section  3(2)  of  the  Act  and  section 
4975(e)(1)  of  the  Code,  with  respect  to 
which  the  Bank  serves  as  a  trustee,  or 
investment  fiduciary.  In  addition,  the 
Bank  states  that  it  may  offer  the  Funds, 
under  the  arrangement  described  herein, 
to  welfare  plans. 

2.  The  Bank  provides  the  Flans  with 
the  opportunity  to  purchase  shares  in 
the  Funds,  to  which  the  Bank  provides 
investment  advisory  and  other  services, 
in  connection  with  existing  and 
expanded  cash  management  sweep 
services.  The  Bank  states  that  it 
currently  invests  certain  assets  of  the 
Plans  in  a  short  term  collective 
investment  fund  (the  Collective  Fund) 
maintained  by  the  Bank  in  connection 
with  the  provision  of  sweep  services.  In 
this  regand,  the  Bank  represents  that  the 
addition  of  the  Funds  as  short  term 


17812 


Federal  Register  /  Vol.  60.  No.  67  /  Friday.  April  7.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  67  /  Friday,  April  7.  1995  /  Notices 


17813 


^fi^ 


investment  alternatives  will  result  in 
greater  investment  choice,  greater 
diversification  and  reduced  risk  for  the 
Plans.  > 

3.  The  Funds  are  comprised  of  the 
Prime  Fund,  the  Government  Securities 
Fund  and  the  Treasury  Fund,  each  of 
which  is  a  money  market  mutual  fund 
portfolio  of  the  231  Funds,  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  (the  Trust).  The  Trust  is  organized 
under  the  Investment  Company  Act  of 
1940.  as  amended.  Fund  shares  offered 
by  the  Trust  are  registered  under  the 
Securities  Act  of  1933. 

The  assets  of  the  Prime  Fund  are 
invested  in  a  diversified  portfolio  of 
U.S.  Dollar  denominated  money  market 
instruments,  including:  Obligations 
issued  or  guaranteed  by  the  U.S. 
Government,  its  agencies  or 
instrumentalities,  bank  obligations, 
including  certificates  of  deposits,  time 
deposits,  bankers'  acceptances  and  debt 
securities  issued  or  supported  by 
domestic  banks  or  domestic  branches  of 
foreign  banks:  short-term  corporate 
obligations  including  commercial  loan 
participations,  commercial  paper, 
corporate  bonds,  privately  placed 
commercial  paper,  and  participation 
interests  in  tnists  or  special  purpose 
vehicles  backed  by  consumer  or 
commercial  credit  receivables;  and 
municipal  securities  including  taxable 
and  tax-exempt  general  obligations, 
revenue  obligations,  private  activity  and 
industrial  development  bonds. 

The  assets  of  the  Government 
Securities  Fund  are  invested  exclusively 
in  obligations  issued  or  guaranteed  by 
the  U.S.  Government,  its  agencies  or 
instrumentalities:  receipts  evidencing 
separately  traded  interest  and  principal 
components  of  U.S.  Government 
obligations  (including  TlGRs  and 
CATS):  and  repurchase  agreements 
collateralized  by  government 
obligations. 

The  Treasury  Fund  invests  its  assets 
exclusively  in  obligations  issued  by  the 
U.S.  Treasury,  and  repurchase 
agreements  relating  to  such  Treasury 
obligations. 

4.  The  Bank  states  that  the  Plans  pay 
a  short  term  cash  management  fee  (Cash 
Management  Fee)  of  12  percent  of 


'  Th«  Bank  r«prM«nls  that  il  invests  the  asMK  of 
plant  covering  it*  amployeaa  in  the  Fund*  on  terms 
that  are  identical  to  ttie  temu  of  the  proposed 
exemption  set  forth  herein.  In  this  regard,  the  BanW 
states  that  this  arrangement  meets  the  terms  and 
conditions  of  Prohibited  Transaction  Exemption 
(PTE)  77-3  (42  FR  J8734.  April  8.  1977).  The 
Department  expraaa**  no  opinion  as  to  whether  PTE 
77-3  provides  relief  for  the  purchase  or  tale  of 
thares  in  the  Funds  by  plans  covering  employees 
of  the  Bank  pursuant  to  the  arrangement  detcribed 
herein. 


average  daily  assets  to  the  Bank  in 
connection  with  Plan  investments  in  the 
short  term  collective  investment  fund 
maintained  by  the  Bank.  In  addition, 
each  Plan  pays  a  trustee  fee  to  the  Bank 
of  between  .01  p>ercent  and  .15  percent 
of  all  Plan  assets  under  the  Bank's 
custody.  The  Bank  negotiates  its  trustee 
fees  with  each  Plan  individually.  The 
Bank  represents  that  Plan  assets  are 
invested  in  the  Funds  as  an  alternative 
to  the  short  term  collective  investment 
fund.^  In  order  to  avoid  charging  double 
fees  with  respect  to  Plan  assets  invested 
in  the  Funds,  the  Bank  credits  all  fees 
attributable  to  Plan  assets  invested 
therein,  payable  to  the  Bank  by  the 
Funds,  to  the  Plans.  In  this  regard,  the 
Bank  states  that  its  crediting  to  the  Plans 
of  all  fees  to  be  paid  by  the  Funds  to  the 
Bank  results  in  no  additional  cost  to  any 
of  the  Plans  with  respect  to  Plan  assets 
invested  in  shares  in  the  Funds. 

The  fees  payable  to  the  Bank  by  the 
Funds  are  accrued  daily  and  paid  to  the 
Bank  on  the  first  day  of  the  following 
month,  in  arrears.  On  the  same  day.  the 


'  The  Bank  represents  that  it  invests  cash 
collalorai  provided  to  the  Plant  by  borrowers  of 
securities  in  connection  with  securities  lending 
transactions  (the  Collaieral),  in  the  Funds.  The  Bank 
states  that  it  receive*  a  securities  lending  fee  which 
is  part  of  the  Plans'  net  return  from  the  investment 
of  the  Collateral.  In  this  regard.  The  Bank  represents 
that  the  lecurilies  lending  service  it  separate  from 
the  cash  maiugemenl  service.  According  to  the 
Bank,  no  Cash  Management  Fee,  or  investment 
management  fee,  is  paid  by  the  Plans  to  the  Bank 
with  respect  to  the  management  of  the  Collateral 

The  Bank  states  that  it  is  relying  on  the  relief 
provided  by  PTEs  81-6  (46  FR  7527.  January  23, 
1981)  and  82-63  (47  FR  14804.  April  6.  1982)  for 
the  tecuritiet  lending  transaction*  and  its  receipt  of 
fees  in  connection  therewith.  In  addition.  The  Bank 
represenU  that  it  it  relying  on  PTE  77-4  (42  KK 
18732.  April  8.  1977)  for  relief  for  the  investment 
of  the  Collateral  in  the  Funds. 

The  Bank  is  not  requesting,  and  the  Department 
Is  not  providing,  any  relief  with  regard  to  the 
investment  of  the  Collateral  in  the  Funds.  In  this 
regard,  the  Department  expresses  no  opinion  as  tn 
the  availability  of  the  relief  provided  by  Kit's  81- 
6  and  82-63  for  the  Plan's  securities  lending 
activities  and  securities  lending  fees  paid  by  the 
Plan  in  connection  therewith,  nor  the  availability  nf 
FHIl  77-4  for  the  Investment  of  the  Collateral  in 
shares  of  the  Funds. 

Nevertheless,  the  Department  notes  that  the  relief 
provided  by  PTE  77-4  is  predicated  on.  among 
other  things,  avoiding  the  payment  of  double 
investment  management,  investment  advisory  or 
similar  fee*  by  a  plan  to  a  flduciary  of  the  plan,  or 
any  afntiale,  which  alto  tervaa  at  investment 
advisor  to  the  mutual  fund  company.  In  this  regard, 
it  is  the  Department's  view  that  whether  a  particular 
service  constitutes  the  provision  of  investment 
advisory  services  or  similar  tervices  depends  on  the 
particular  facts  and  circumstances  of  each  case.  The 
Department  emphasizes  that,  regardless  of  whether 
an  administrative  exemption  may  be  applicable,  it 
expects  the  plan  fiduciary  with  investment 
management  responsibility  to  consider  the  totality 
of  (set  to  be  ptaid  by  the  plan  directly,  and/or 
indirectly,  prior  to  entering  into  the  arrangement  In 
order  to  determiite  that  the  fees  to  be  paid  by  the 
plan  do  not  exceed  reasonable  compensation  for  the 
[larticular  advisory  ser\'ice  offered 


Bank  credits  to  the  Plans  their 
proportionate  shares  of  all  fees  to  be 
paid  by  the  Funds  to  the  Bank  with 
respect  to  Plan  assets  invested  therein. 

The  Bank  states  that  it  discloses 
annually  in  writing  to  the  Plans:  The 
total  rate  of  return  earned  on  their 
shares  in  the  Fimd(s)  which  includes 
the  amounts  received  by  the  Plan  from 
the  Bank  as  a  credit  of  the  fees  paid  by 
the  Fund(s)  to  the  Bank  in  connection 
with  Plan  assets  invested  therein;  and 
the  portion  of  the  rate  of  return  which 
is  attributable  to  the  amounts  credited 
by  the  Bank  to  the  Plans.  In  addition, 
the  Bank  represents  that  it  discloses  to 
the  Second  Fiduciary  annually  in 
writing  the  rate  of  return  earned  on 
shares  in  the  Fund(s)  held  by  investors 
other  than  the  Plans. 

5.  The  Bank  states  that  it  does  not 
have  investment  discretion  with  respect 
to  Plan  assets  hivolved  in  the  purchase 
or  sale  of  shares  in  the  Funds  for  which 
relief  is  requested.^  Purchases  and 
redemptions  of  shares  in  the  Funds  are 
solely  the  result  of  investment 
directions  from  a  Second  Fiduciary.  Tht; 
Bank  represents  that  only  liquid  Plan 
assets  awaiting  distribution,  or 
investment,  are  used  to  purchase  shares 
in  the  Funds.  The  Bank  states  that  it  has 
no  discretion  with  respect  to  the  amount 
of  liquid  assets  available  for  investment 
in  the  funds.  The  liquid  assets  of  the 
Plans  are  always  the  proceeds  of  other 
assets  which  have  been  liquidated,  or 
new  assets  transferred  to  the  Bank,  at 
the  direction  of  a  Second  Fiduciary 

The  Bank  states  that  it  has  no 
discretion  with  respect  to  how  liquid 
assets  of  the  Plans  are  invested.  The 
Bank  represents  that  the  investment  of 
the  liquid  assets  of  a  Plan  in  the  Funds 
is  either  specifically  directed  by  a 
Second  Fiduciary,  or  pursuant  to 
standing  orders  by  a  Second  Fiduciary 
to  invest  any  daily  cash  balances  in  the 
Fund  absent  the  Bank's  receipt  of  any 
other  investment  directions. 

6.  The  Bank  states  that  share 
purchases  and  redemption  requests 
communicated  by  the  Bank  to  the  Funds 
are  transmitted  each  business  day  prior 
to  the  time  established  by  the  Fund 
(currently  expected  to  be  2:00  P.M. 
Central  Standard  Time)  (the  Cutoff 
Time)  for  same-day  processing  and 
payment  of  transaction  requests.  If  a 
transaction  triggering  a  purchase  or 
redemption  of  Fund  shares  is  processed 
by  the  Bank  prior  to  the  Cutoff  Time,  the 


'The  Bank  represents  that  it  invests  plan  assets 
with  respect  to  which  It  has  investment  discretion 
in  the  Funds.  In  thit  regard,  the  Bank  represents 
that  such  transaction*  meet  the  terms  and 
conditions  of  PTE  77-4.  The  Department  expresses 
no  opinion  as  to  the  availability  of  the  relief 
provided  by  FTE  77-4  for  such  transaction.* 


Bank,  in  turn,  transmits  the  pmrchase  or 
redemption  request  to  the  Fund,  which 
executes  the  request  that  same  day. 
The  Bank  states  that  additions  to 
customer  accounts  (including  additions 
made  to  cover  Fund  purchase  requests 
placed  prior  to  the  Cutoff  Time)  and 
withdrawals  from  customer  accounts 
may  occur  subsequent  to  the  Cutoff 
Time  but  prior  to  the  close  of  business 
for  the  Bank  (the  Posting  Time).  The 
Bank  represents  that  in  order  to  provide 
additional  opportunities  for  same-day 
processing  of  Plan  purchase  and 
redemption  requests  with  respect  to 
shares  in  the  Funds,  it  offers  a 
Supplemental  Sweep  Service.  The 
Supplemental  Sweep  Service  provides 
for  the  settlement  of  deposits  and 
withdrawals  late  each  business  day 
subsequent  to  the  Cutoff  Time  but  prior 
to  the  Posting  Time  (the  Supplemental 
Sweep  Period). 

The  Baiik  represents  that  the 
Supplemental  Sweep  Service  assures 
the  overnight  investment  of  any  Plan 
assets  to  which  it  applies  in  order  to 
maximize  the  return  to  the  Plans  by 
providing  an  additional  period  during 
which  the  Plan's  otherwise  idle  assets 
would  be  invested.  In  addition,  the 
Bank  represents  that  the  Supplemental 
Sweep  Service  helps  to  meet  the 
liquidity  needs  of  the  Plans  by 
providing  an  opportunity  for  the  Plans 
to.  in  effect,  redeem  shares  in  the  Funds 
and  withdraw  assets  during  the 
Supplemental  Sweep  Period. 

The  Bank  states  that  the 
Supplemental  Sweep  Service  is  for 
selected  institutional  customers, 
primarily  Plans,  and  is  effective  for 
purchase  orders  which  cannot  be  settled 
prior  to  the  Supplemental  Sweep  Period 
and  for  purchase  and  withdrawal  orders 
received  during  the  Supplemental 
Sweep  Period  each  business  day. 

7  The  Bank  represents  that  shares 
acquired  by  the  Plans  through  the 
Supplemental  Sweep  Service  are,  in 
some  cases,  first  acquired  by  the  Bank 
and  subsequently  allocated  to  customers 
which  have  assets  available  to  be  swept 
as  of  the  Posting  Time  on  that  same  day. 
In  addition,  in  order  to  facilitate  prompt 
redemption  of  customer  shares  on  the 
same  day  that  the  customer  wishes  to 
redeem  them,  the  Bank  processes  the 
customer  redemption  requests  received 
during  the  Supplemental  Sweep  Period 
internally  by  providing  immediate 
credit  to  the  customer  for  the  Fund 
Shares. 

The  Bank  represents  that  the  price 
paid,  or  received  by,  a  Plan  for  shares 
in  a  Fund  purchased,  or  redeemed, 
pursuant  to  the  Supplemental  Sweep 
Service  is  the  net  asset  value  per  share 


for  all  other  purchases  and  redemptions 
of  shares  in  the  Fund  on  that  date. 

8.  The  Bank  represents  that  its 
acquisition  of  shares  from  the  Funds 
through  the  Supplemental  Sweep 
Service  is  based  on  estimates  of  the 
prospective  purchase  and  sale  of  shares 
in  the  Funds  by  the  Plans  during  the 
Supplemental  Sweep  Period. 

Immediately  prior  to  the 
Supplemental  Sweep  Period  on  each 
business  day,  the  Bank  estimates  the 
approximate  number  of  shares  of  each 
fund  which  its  customers  will  require  as 
of  the  Posting  Time  later  that  same  day 
(in  addition  to  the  number  of  shares 
needed  to  cover  net  customer  purchase 
and  sale  orders  placed  prior  to  the 
Cutoff  Time).  The  Bank  then  purchases 
that  number  of  shares  of  each  Fund 
prior  to  the  Cutoff  time  as  trustee,  , 

nominee  or  in  some  other  capacity  for 
its  customers.  The  books  of  the  Fund's 
transfer  agent  carry  only  one  account  for 
all  purchases  and  redemptions  of  Fund 
shares  by  the  Bank,  and  reflect  the  Bank 
as  the  owner  of  all  Fund  shares 
purchased.  The  Bank's  books,  however, 
reflect  its  purchase  of  shares  in  the 
Funds  as  trustee,  nominee,  or  other 
capacity  for  its  customer  accounts,  or  as 
principal,  on  a  provisional  basis.  • 

Later  in  the  day,  at  the  end  of  the 
Supplemental  Sweep  Period,  the  Bank 
determines  the  precise  number  of  each 
Fund's  shares  needed  by  its  customers. 
Based  on  its  determination,  the  Bank 
adjusts  the  provisional  purchase  entries 
previously  made  on  its  books  to  reflect 
the  net  purchase  or  redemption  of  Fund 
shares  by  each  customer  account  (or  by 
the  Bank  in  its  own  name)  in  the 
amount  necessary  to  satisfy  the  net 
purchase  needs  of  its  customers  at  the 
end  of  the  Supplemental  Sweep  Period. 
Appropriate  final  entries  are  made  in 
the  Bank's  trust  and  corporate 
accounting  systems  to  reflect  the 
previous  day's  transaction  activity  and 
the  respective  ownership  positions  of 
the  Bank  and  its  customers  as  of  the 
previous  day's  Cutoff  Time.  The  books 
of  the  transfer  agent  of  the  respective 
Fund,  however  reflect  no  net  change 
(i.e.,  change  in  number  of  shares 
outstanding)  in  the  record  ownership 
position  of  the  Bank  as  a  resuU  of  the 
Bank's  adjustments;  all  adjustments  of 
Fund  shares  among  the  Bank  and  its 
various  customers  would  be  internal 
bookkeeping  adjustments  made  bv  the 
Bank. 

In  the  event  that  the  Bank,  on  a  given 
business  day,  underestimated  the 
number  of  any  Fund's  shares  which 
were  required  by  its  customers,  the 
Bank  allocates  any  shares  the  Bank  had 
previously  purchased  to  customer 
accounts  which  purchased  Fund  shares 


between  the  Posting  Time  and  the 
Cutoff  Time  on  a  pro  rata  basis  by 
reflecting  on  the  Bank's  books  the 
redemption  of  Fund  shares  owned  or 
purchased  by  the  Bank  and  the 
simultaneous  purchase  by  its  customers, 
from  the  Fund,  of  the  corresponding 
number  of  fund  shares.  The  balance  of 
each  customer's  funds  that  was 
intended  to  be  invested  in  the  Funds 
during  the  Supplemental  Sweep  Period 
which  remain  uninvested  afler  this 
adjustment  process  are  temporarily 
invested  in  the  Bank's  deposits  paying 
a  rate  of  interest  equivalent  to  the  net 
return  on  Fund  shares  for  that  day 
(subject  to  certain  regulatory 
requirements)  and  subsequently  are 
invested  in  Fund  shares  the  next 
business  day.  *  The  Bank  represents  that 
each  customer  including  the  Plans 
realizes  an  equivalent  return  on  its 
invested  funds  for  the  day. 

However,  if  the  Bank  overestimated 
the  number  of  Fund  shares  required  by 
its  customers  on  a  given  business  day, 
any  excess  Fund  shares  are  placed  in 
the  Bank's  investment  portfolio  or 
trading  account. 

The  Bank  represents  that,  in  any 
event,  customers  who  redeem  Fund 
Shares  during  the  Supplemental  Sweep 
Period  pursuant  to  the  Supplemental 
Sweep  Service  are  provided  with 
immediate  provisional  credA  for  the 
value  of  Fund  shares.  Such  redemptions 
ultimately  are  reflected  on  the  Bank  s 
books  as  having  occurred  as  of  the 
Cutoff  Time  in  the  manner  described 
above.  Accordingly,  such  shares  are 
allocated  to  other  customer  accounts  or 
to  the  Bank's  own  investment  or  trading 
account,  through  the  netting  procedures 
The  Bank  states  that  all  such  entries  are 
made  on  its  own  internal  accounting 
systems  effective  as  of  the  previous 
day's  Cutoff  Time,  and  result  in  no  net 
change  in  the  transfer  agent's  records 
reflecting  the  Bank's  record  ownership 
of  Fund  shares.  The  Bank  represents 
that  in  effect,  the  Bank  is  acting 
functionally  as  a  sub-transfer  agent  to 
effect  post-Cutoff  redemptions  by  the 
Fund. 

9.  In  summary,  the  Bank  represents 
that  the  proposed  transactions  satisfy 
the  statutory'  criteria  of  section  408(a)  of 
the  Act  and  4975(c)(2)  of  the  Code 
because:  (a)  The  Fimds  provide  the 
Plans  with  a  more  effective  investment 
vehicle  than  the  Collective  Fund 


■*  The  Bank  represents  that  it  intends  to  rely  on 
section  408(b)(4)  of  the  .^ct  with  regard  to  the 
investment  of  Plan  assets  in  deposits  of  the  Bank. 
The  Department  expresses  no  opinion  as  to  whether 
the  relief  provided  by  section  408(b)(4)  of  the  Act 
is  available  for  the  investment  of  Plan  assets  in 
deposits  of  the  Bank  pursuant  to  the  arrartgement 
described  herein. 
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cnirrently  maintained  by  the  Banks 
without  any  increase  in  fees  paid  to  the 
Bank;  (b)  a  Second  Fiduciary  must 
authorize  in  writing  the  investment  of 
Plan  assets  in  the  Funds  and  the 
payment  of  any  fees  to  the  Bank  by  the 
Plans  and  the  Funds,  after  receiving  full 
written  disclosure,  including  a 
prospectus  for  the  Funds  and  a 
statement  describing  the  fee  structure; 
(c)  no  sales  fees  or  redemption  fees  are 
paid  by  the  Plans  in  connection  with  the 
acquisition  or  sale  of  shares  of  the 
Funds;  and  (d)  all  dealings  between  the 
Flans  and  the  Funds,  the  Bank,  or  any 
affiliated  person,  are  on  a  basis  no  less 
favorable  to  the  Plans  than  such 
dealings  are  with  the  other 
shareholders. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Berger  of  the  Department,  telephone 
(202)  219-8971.  (This  is  not  a  toll-free 
number.) 

Mellon  Bank.  N.A.  (Mellon)  and  Its 
Affiliates  Located  in  PiHsbui^. 
Pennsylvania 

lApplicatioD  No.  D-9724) 

Proposed  Exemption 

Section  I — Exemption  for  Cross-Trading 
Between  Certain  Accounts 

The  restrictions  of  sections 
406(a)(1)(A)  and  406(b)(2)  of  the  Act. 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A)  of  the 
Code,  shall  not  apply  to  (1)  the  purchase 
and  sale  of  securities  (including  the 
stock  of  Mellon  Bank  Corporation 
(MBC))  between  Indexed  Accounts,  as 
defmed  in  Section  IV(a);  and  (2)  the 
purchase  and  sale  of  securities. 
including  the  common  stock  of  MBC. 
between  Indexed  Accounts  and  various 
large  accounts  (the  Large  Accoimts) 
pursuant  to  portfolio  restructuring 
programs  of  the  Large  Accounts: 
provided  that  the  following  conditions 
and  the  General  Conditions  of  Section 
111  are  met: 

(a)  The  Indexed  Account  is  based  on 
an  index  which  represents  the 
investment  p)erformance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities  in  the  United  States 
and/or  foreign  countries.  The 
organization  creating  and  maintaining 
the  index  must  be{\)  engaged  in  the 
business  of  providing  financial 
information,  evaluation,  advice  or 
securities  brokerage  services  to 
institutional  clients.  (2)  a  publisher  of 
financial  news  or  information,  or  (3)  a 
public  stock  exchange  or  association  of 
securities  dealers.  The  index  must  be 
created  and  maintained  by  an 
organization  independent  of  Mellon  and 


its  afliliates.  The  index  must  be  a 
generally  accepted  standardized  index 
of  securities  which  is  not  specifically 
tailored  for  the  use  of  Mellon  or  its 
affiliates. 

(b)  The  price  for  the  securities  is  set 
at  the  ourent  market  value  for  the 
securities  on  the  date  of  the 
transactions.  For  equity  securities,  the 
price  shall  be  the  closing  price  for  the 
security  on  the  day  of  trading;  unless 
the  security  was  added  to  or  deleted 
from  an  index  underlying  an  Indexed 
Account  after  the  close  of  trading,  in 
which  case  the  price  shall  be  the 
opening  price  for  that  security  on  the 
next  business  day  after  the 
announcement  of  the  addition  or 
deletion.  For  debt  securities,  the  price 
shall  be  the  fair  market  value 
determined  as  of  the  close  of  the  day  of 

trading  pursuant  to  Rule  17a-7fb)  issued 
by  the  Siscurities  and  Exchange 
Commission  tmder  the  Investment 
Cx)mpany  Act  of  1940. 

(c)  The  transaction  takes  place  within 
three  business  days  of  the  "triggering 
event"  giving  rise  to  the  cross-trade 
opportunity.  A  triggering  event  is 
defined  as: 

(1)  A  change  in  the  composition  or 
weighting  of  the  index  underlying  an 
Indexed  Account  by  the  organization 
creating  and  maintaining  the  mdex; 

(2)  A  change  in  the  overall  level  of 
investment  in  an  Indexed  Account  as  a 
result  of  investments  and  withdrawals 
made  on  the  Account's  regularly 
scheduled  opening  date;  provided, 
however,  that  Mellon  does  not  change 
the  level  of  investment  in  the  Indexed 
Account  through  investments  or 
withdrawals  of  assets  of  any  employee 
benefit  plan  maintained  by  Mellon  or  its 
affiliates  (the  Mellon  Plans)  for  which 
Mellon  has  investment  discretion;  or 

(3)  A  declaration  by  Mellon  (recorded 
on  Mellons  records)  that  a  "triggering 
event"  has  occurred,  which  will  be 
made  upon  an  accumulation  of  cash  in 
an  Indexed  Accoimt  attributable  to 
interest  or  dividends  on,  and/ or  tender 
offers  for,  portfolio  securities  equal  to 
not  more  than  .5  percent  of  the  Indexed 
Account's  total  value. 

(d)  With  respect  to  any  Indexed 
Account  that  is  model-driven,  no  cross- 
tradps  are  engaged  in  by  the  Account  for 
10  business  days  subsequent  to  any 
change  made  by  Mellon  to  the  model 
underlying  the  Account. 

(e)  In  the  event  that  the  amount  of  a 
particular  security  which  all  of  the 
Indexed  Accounts  or  Large  Accounts 
propose  to  sell  on  a  given  day  is  less 
than  the  amount  of  such  security  which 
all  of  the  Indexed  Accounts  or  Large 
Accounts  propose  to  buy.  or  vice  versa, 
the  direct  cross-trade  opportunity  must 


be  allocated  by  Mellon  among  potential 
buyers  or  sellers  of  the  security  on  a  pro 
rata  basis. 

(f)  An  Indexed  Account  does  not 
participate  in  a  cross-trade  if  more  than 
10  percent  of  the  assets  of  the  Indexed 
Account  at  the  time  of  the  proposed 
cross-trade  are  comprised  of  assets  of 
Mellon  Plans  for  which  Mellon 
exercises  investment  discretion. 

(g)  Prior  to  any  proposed  cross-trading 
by  an  Indexed  Account  or  a  Large 
Account.  Mellon  provides  to  each 
employee  benefit  plan  invested  in  the 
Account  information  which  describes 
the  existence  of  the  cross-trading 
program,  the  "triggering  events"  which 
will  create  cross-trade  opportunities,  the 
pricing  mechanism  that  will  be  utilized 
for  securities  purchased  or  sold  by  the 
Accounts,  and  the  allocation  methods 
and  other  procedures  which -will  be 
implemented  by  Mellon  for  its  cross- 
trading  practices.  Any  employee  benefit 
plan  which  subsequently  invests  in  the 
indexed  Account  or  Large  Account  shall 
be  provided  the  same  information  prior 
to  or  immediately  after  the  plan's  initial 
investment  in  the  Account. 

(h)  With  respect  to  cross-trade 
transactions  involving  a  Large  Account: 

(1)  Total  assets  of  the  Large  Account 
are  in  excess  of  $50  million. 

(2)  Fiduciaries  or  other  appropriate 
decisionmakers  of  the  Large  Account 
who  are  independent  of  Mellon  are. 
prior  to  any  cross-trade  transactions, 
fully  informed  of  the  cross-trade 
technique  and  provide  advance  written 
approval  of  the  cross-trade  transactions. 

Such  authorization  shall  be 
terminable  at  will  by  the  Large  Account 
upon  receipt  by  Mellon  of  written  notice 
of  termination.  A  form  expressly 
providing  an  election  to  terminate  the 
authorization,  with  instructions  on  the 
use  of  the  form,  must  be  supplied  to  the 
authorizing  Large  Account  fiduciary 
concurrent  v>rith  the  receipt  of  the 
written  information  describing  the 
cross-trading  program.  The  instructions 
for  such  form  must  include  the 
following  information: 

(i)  The  authorization  is  terminable  at 
will  by  the  Large  Account,  without 
penalty  to  the  Large  Account,  upon 
receipt  by  Mellon  of  written  notice  from 
the  authorizing  Large  Account  fiduciary; 
and 

(ii)  Failure  to  return  the  termination 
form  will  result  in  the  continued 
authorization  of  Mellon  to  engage  in 
cross-trade  transactions  on  behalf  of  the 
Large  Account 

(3)  Within  45  days  of  the  completion 
of  the  Large  Account's  portfolio 
restructuring  program,  the  Largo 
Account's  fiduciaries  shall  be  fully 
appraised  in  writing  of  the  transaction 


results.  However,  if  the  program  takes 
longer  than  three  months  to  complete, 
interim  reports  of  the  transaction  results 
will  be  made  within  30  days  of  the  end 
of  each  three  month  period. 

(4)  The  Large  Account  transactions 
occur  only  in  situations  where  Mellon 
has  been  authorized  to  restructure  all  or 
a  portion  of  the  Large  Account's 
portfolio  into  an  Indexed  Account 
(including  a  separate  account  based  on 
an  index  or  computer  model)  or  to  act 
as  a  "trading  adviser"  in  carrying  out  a 
Large  Account-initiated  liquidation  or 
restructuring  of  its  portfolio. 

(i)  Mellon  receives  no  additional 
direct  or  indirect  compensation  as  a 
result  cf  ar.y  cross-trade  transactions. 

(j)  Mellon  does  not  purchase  or  sell 
any  debt  securities  issued  by  Mellon  or 
an  afSliate  for  the  Indexed  Accounts. 

Section  II — Exemption  for  the 
Acquisition,  Holding  and  Disposition  of 
MBC  Stock 

The  restrictions  of  sections 
406(a)(1)(D).  406(b)(1)  and  (b)(2)  of  the 
Act.  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(D) 
and  (E)  of  the  Code,  shall  not  apply  to 
the  acquisition,  holding  or  disposition 
of  the  common  stock  of  MBC  (the  MBC 
Stock)  by  Indexed  Accounts,  if  the 
following  conditions  and  the  General 
Conditions  of  Section  III  are  met: 

(a)  The  acquisition  or  disposition  of 
the  MBC  stock  is  for  the  sole  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Indexed  Account  is 
based. 

(b)  In  the  event  that  MBC  Stock  is 
added  to  an  index  on  which  an  Indexed 
.Account  is  based  or  is  added  to  the 
portfolio  of  the  Indexed  Account  which 
tracks  an  index  that  includes  MBC 
Stock,  all  acquisitions  necessary  to  bring 
the  Indexed  Account's  holdings  of  MBC 
Stock  to  its  capitalization  weighting  in 
the  index,  other  than  cross-trade 
transactions  meeting  the  conditions  of 
Section  I,  shall  comply  with  Rule  10b- 

1 8  of  the  Securities  and  Exchange 
(Commission  (SEC)  under  the  Securities 
Exchange  Act  of  1934,  including  the 
limitations  regarding  the  price  paid  for 
such  stock. 

(c)  Subsequent  to  acquisitions 
necessary  to  bring  the  Indexed 
Account's  holdings  of  MBC  Stock  to  its 
capitalization  weighting  in  the  index 
pursuant  to  the  restrictions  of  SEC  Rule 
lOb-18,  all  aggregate  daily  purchases  of 
MBC  stock,  other  than  cross-trade 
purchases  meeting  the  conditions  of 
Section  I,  shall  not  constitute  more  than 
the  greater  of:  (1)  15  percent  of  the 
stock's  average  daily  trading  volume  for 


the  previousfive  days;  or  (2)  15  percent 
of  the  stock's  trading  volume  on  the  date 
of  the  transaction. 

(d)  If  the  necessary  number  of  shares 
of  MBC  stock  cannot  be  acquired  within 
10  business  daj's  from  the  date  of  the 
event  which  causes  the  particular 
Indexed  Account  to  require  MBC  stock, 
Mellon  shall  appoint  a  fiduciary  which 
is  independent  of  Mellon  and  its 
affiliates  to  design  acquisition 
procedures  and  monitor  Mellon 's 
compliance  with  such  procedures. 

(e)  All  purchases  and  sales  of  MBC 
stock,  other  than  cross-trades  meeting 
the  conditions  of  Section  I,  shall  be 
executed  on  the  national  exctiange  on 
which  MBC  stock  is  primarily  traded. 

(f)  No  transactions  shall  involve 
purchases  from,  or  sales  to.  Mellon  or 
any  affiliate,  officer,  director  or 
employee  of  Mellon  or  any  party  in 
interest  v«th  respect  to  a  plan  which  has 
invested  in  an  Indexed  Account.  This 
requirement  does  not  preclude 
purchases  and  sales  of  MBC  stock  in 
cross-trade  transactions  meeting  the 
conditions  of  Section  1,  provided  that 
the  Indexed  Accounts  are  not 
maintained  by  Mellon  primarily  for  the 
investment  of  assets  of  Mellon  or  any 
affiliate,  including  officers,  directors  or 
employees  of  Mellon  other  than  in 
connection  with  a  Mellon  Plan. 

(g)  No  more  than  five  (5)  percent  of 
the  total  amount  of  MBC  stock  issued 
and  outstanding  at  any  time  shall  be 
held  in  the  aggregate  by  the  Indexed 
Accounts  which  hold  plan  assets. 

(h)  MBC  stock  shall  constitute  no 
more  than  two  (2)  percent  of  the  value 
of  any  independent  third-party  index  on 
which  the  investments  of  an  Indexed 
Account  are  based. 

(i)  A  plan  fiduciary  independent  of 
Mellon  authorizes  the  investment  of 
such  plan's  assets  in  an  Indexed 
Account  which  purchases  and/or  holds 
MBC  stock. 

(j)  A  fiduciary  independent  of  Mellon 
and  its  affiliates  shall  direct  the  voting 
of  the  MBC  stock  held  by  an  Indexed 
Account  on  any  matter  in  which 
shareholders  of  MBC  stock  are  required 
or  permitted  to  vote. 

Section  III — General  Conditions 

(a)  Mellon  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (b)  of  this 
Section  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  Mellon,  the 
records  are  lost  or  destroyed  prior  to  the 


end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  Mellon  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  bv 
paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act,  the  records  referred  to  in 
paragraph  (a)  of  this  Section  are 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  Indexed  Account 
who  has  authority  to  acquire  or  dispose 
of  the  interests  of  the  plan,  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary. 

(C)  Any  contributing  employer  with 
respect  to  any  plan  participating  in  an 
Indexed  Account  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  Indexed 
Account,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
paragraph  (b)(1)(B)  through  (D)  shall  be 
authorized  to  examine  trade  secrets  of 
Mellon,  any  of  its  affiliates,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  IV — Definitions 

(a)  lnde.xed  Account — Any  Index 
Fund  or  Model-Driven  Fund. 

fb)  Index  Fund — Any  investment 
fund,  account  or  portfolio  sponsored, 
maintained,  trusteed,  or  managed  by 
Mellon  or  an  affiliate  in  which  one  or 
more  investors  invest  that  is  designed  to 
replicate  the  capitalization-weighted 
composition  of  an  independently 
maintained  securities  index  which 
satisfies  the  conditions  of  Section  1(a) 
and  Section  11(h). 

(c)  Model-Driven  Fund — Any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  Mellon  or  an  affiUate.  in 
which  one  or  more  investors  invest 
which  is  based  on  computer  models 
using  prescribed  objective  criteria  to 
transform  an  independently  maintained 
securities  index  which  satisfies  the 
conditions  of  Section  1(a)  and  Section 
11(h). 

(d)  Opening  date — The  regularly- 
scheduled  date  on  which  investments  in 
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or  withdrawals  from  an  Indexed 
Account  may  be  made. 

(e)  Large  Account — An  account  of  an 
investor  that  is  either:  (1)  An  employee 
benefit  plan  within  the  moaning  of 
section  3(3)  of  the  Act  that  has  $30 
miiiion  or  more  in  total  assets;  or  (2)  an 
institutional  investor,  other  than  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(i.e.  a  mutual  fund],  such  as  an 
insurance  company  separate  account  or 
general  account,  a  governmental  plan,  a 
university  endowment  fund,  a 
charitable  foundation  fund,  or  a  trust  or 
other  fund  which  is  exempt  from 
taxation  under  section  501(a)  of  the 
Code,  that  has  total  assets  in  excess  of 
$50  miUion.  As  noted  in  Section  1(g)(4). 
a  "Large  Account"  shall  only  be  an 
account  to  which  Mellon  has  been 
authorized  to  restructure  all  or  a  portion 
of  the  portfolio  for  such  account  into  an 
Indexed  Account  or  to  which  Mellon 
has  been  authorized  to  act  as  a  "trading 
adviser"  (as  defined  below)  in 
connection  with  a  specific  liquidation 
or  restructuring  program  for  the 
account. 

(f)  Trading  adviser — A  person  whose 
rule  is  limited  to  arranging  a  Large 
Account-initiated  liquidation  or 
restructuring  of  an  equity  or  dubt 
portfolio  within  a  stated  period  of  time 
so  as  to  minimize  transaction  costs.  The 
person  must  not  be  a  fiduciary  with 
investment  discretion  for  any 
underlying  asset  allocation, 
restructuring  or  liquidation  decisions 
for  the  account  in  connection  with  such 
transactions. 

(g)  Affiliate — Any  person,  directly  or 
indirectly  through  one  or  more 
intermediaries,  cootroUing.  controlled 
by,  or  is  under  common  control  with 
Mellon  (except  Mellon/McMahon  Real 
Estate  Advisors,  Lie). 

Summary  of  Facts  and  Representations 

1.  Mellon  is  a  national  bank  and  a 
subsidiary  of  MBC,  which  is  the  twenty- 
third  largest  bank  holding  company  in 
th«  U.S.  with  a.<;sets  of  approximately 
$37  billion.  Mellon  is  licensed  to 
operate  a  trust  department,  which  is 
regulated  by  the  Office  of  the 
Comptroller  of  the  Currency.  Within  th»^ 
trust  department,  Mellon  provides  a 
variety  of  fiduciary  services,  including 
acting  as  trustee  of  employee  benefit 
plans  subject  to  the  Act.  Currently. 
Mellon  acts  as  fiduciary  of  institutional 
accounts,  including  employee  benefit 
plans,  with  assets  totaling 
approximately  $481  billion. 
Additionally,  certain  affiliates  of  Mellon 
provide  trust  or  investment  management 
services  to  various  employee  benefit 
plans.  Mellon  and  its  affiliates  are,  to 


the  extent  of  the  provision  of  such 
services,  fiduciaries  of  these  plans.  For 
purposes  of  this  proposed  exemption, 
Mellon  does  not  include  Mellon/ 
McMahon  Real  Estate  Advisors,  Inc.,  as 
an  "affiliate"  because  that  entity  is 
being  sold. 

2.  In  its  capacity  as  fiduciary  of  an 
employee  benefit  plan,  Mellon  may  be 
either  directed  by  an  independent  plan 
fiduciary  or  a  plan  participant  that  has 
the  ability  to  direct  investiiit^nts  for  hisV 
her  plan  account  under  the  plan 
document.  Alternatively,  in  those  cases 
in  which  Mellon  manages  the 
investments,  Mellon  represents  that  it 
does  not  ext-r^^^ise  any  discretionary 
authority  ovf  r  whether  an  employee 
benefit  plan  invests  in  particular  Funds, 
such  as  the  Mellon  S&P  500  Index 
Funds,  except  for  a  relatively  small 
number  of  plans  which  subscribe  to 
Mellon 's  Portfolio  Management  in 
Funds  (PMF)  services  (as  discussed 
below  in  Paragraph  13). 

Mellon  manages  the  different 
collective  investment  funds  in  various 
ways  to  enable  plan  assets  to  be 
diversified  to  reduce  risk  and  to  be 
invested  in  the  types  of  investments  that 
a  particular  manager  for  a  plan  may 
determine  is  appropriate  at  a  particular 
time.  Index  Funds  and  Model-Driven 
Funds  (the  Funds)  are  two  examples  of 
the  Bank's  collective  investment  funds 
which  include  plan  investors. 

Index  and  Model-Dnven  Funds 

3.  An  Index  Fund  may  be  an 
individual  or  collective  investment 
fund,  the  objective  of  which  is  the 
replication  of  the  performance  of  an 
independently-maintained  stock  or 
bond  index  representing  the 
performance  of  a  specific  segment  of  the 
public  market  for  equity  or  debt 
securities.  The  Index  Funds  are 
passively  managed,  in  that  the  choice  of 
stocks  or  bonds  purchased  and  sold,  and 
the  volume  purchased  and  sold,  are 
made  according  to  predetermined  third 
party  indices  rather  than  acconling  to 
active  evaluation  of  the  investments. 

4.  A  Mo<lel-Driven  Fund  may  be  an 
individual  orcollective  investment 
fund,  the  performance  of  which  is  based 
on  co.mputer  models  using  prescribed 
objective  criteria  to  transform  an 
independently-maintained  stock  or 
bond  index  representing  the 
performance  of  a  specific  segment  of  the 
public  market  for  equity  or  debt 
securities.  The  portfolio  of  a  Model- 
Driven  Fund  is  determined  by  the 
details  of  the  computer  model,  which 
examines  structural  aspects  of  the  stock 
or  bond  market  rather  than  the 
underlying  values  of  such  securities.  An 
example  of  a  Model-Driven  Fund  would 


include  a  fund  which  "transforms"  an 
indax.  meikJng  investments  according  to 
a  computer  model  which  uses  such  data 
as  the  following:  (a)  Earnings,  dividends 
and  price-earning  ratios  for  common 
stocks  included  in  the  index;  (b)  current 
yields  on  corporate  bonds  and  money 
market  instruments;  (c)  the  duration, 
maturity  structure,  yield  and  sector/ 
quality  weights  for  bonds  included  in 
the  index;  and  (d)  historical  standard 
deviations  and  correlations  between 
asset  classes. 

Mellon  represents  that  the  process  for 
the  establishment  and  operation  of  all 
Indexed  Accounts  which  are  m(vHpl- 
driven  is  very  disciplined.  Clear  cut 
rules  are  established  for  each  model. 
Since  the  Model-Driven  Funds  operate 
pursuant  to  pre-specified  computer 
programs,  the  rules  and  programs  are 
changed  only  infrequently.  However,  to 
the  extent  that  there  is  any  change  made 
by  Mellon  to  a  model  underlying  an 
Indexed  Account,  no  cross-trades  will 
be  engaged  in  by  the  Account  for  10 
busine-ss  days  subsequent  to  such 
change.  Thereafter,  an  Indexed  Account 
that  is  model-driven  will  engage  in 
cross-trade  transactions  if  the  cross- 
trade  opportunity  results  from  any 
"triggering  event"  described  herein  (see 
Paragraph  5  below). 

Mellon  currently  offers  more  than  60 
collective  investment  funds  that  are 
invested  according  to  the  criteria  of 
various  third-party  indexes  or  are 
model-driven  based  on  such  indexes. 
For  example,  some  Funds  track  the 
Russell  2000  Index,*  while  other  Funds 
track  the  Standard  &  Poors  500 
Composite  Stock  Price  Index  (the  S&P 
500  Index).*  Most  of  the  Funds  track 
stock  indexes,  although  some  Funds 


'The  RuM«ll  2000  Index  was  csUblKhud  <<nd  U 
mainlairMxl  by  the  Krank  Kussell  Company,  which 
is  not  an  afrUiate  of  Mellon.  The  Kussell  2000  Ind«\ 
is  a  subset  of  the  larger  Ru&»ell  :i(iOO  Inde.x.  The 
Russ*-!!  3000  Index  consist.^  of  the  largest  1.000 
publicly  tradad  stocks  of  U.S.  domiciled 
corpora:ioaa,  as  identifiod  by  the  Frank  Russell 
Compdny.  and  includes  lai);e,  medjuxn  and  snull 
stocks.  The  Russell  3IXX)  Index  represents 
approximately  98%  of  the  total  market 
capitalization  of  all  U.S.  stocks  that  trade  an  the 
New  York  and  American  Stock  Ijichanges  ditd  In 
the  N.\SDAQ  over-the-counter  n^arket.  The  Kussell 
2000  Index  consists  of  approximately  2.000  of  the 
smallest  stocks  within  the  Russell  1000  Index,  and 
IS  therefore  a  broadly  diversified  index  of  small 
capitalimtion  stocks,  representing  less  than  10 
percent  of  the  U.S.  equity  market  in  total 
capitalization. 

*Tbe  Sap  500  Index  is  composed  of  SOO  stocks 
that  am  traded  on  the  New  York  Stock  Exchange. 
American  Stock  Exchange,  and  the  NASDAQ 
National  MarkM  Syalom.  The  S&P  500  in  a  market 
value-weighted  index  (i.e.  shares  outstanding  times 
!itock  price)  In  which  each  company's  influence  on 
the  Index's  performance  is  directly  pr»iportional  to 
its  merkat  value 
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track  indexes  of  debt  securities,  such  as 
the  Lehman  Brothers  Bond  Indices.^ 

In  addition  to  Funds  that  are 
collective  investment  funds,  Mellon  has 
investment  responsibility  for  individual 
investment  funds  which  are  separate 
portfolios  for  various  client  accounts, 
including  employee  benefit  plans, 
where  the  portfolio  is  invested  in 
accordance  with  a  third-party  index. 
Such  individual  investment  funds  and 
collective  investment  funds  are  referred 
to  herein  as  Indexed  Accounts  (see 
Paragraph  6  below).  Mellon  states  that 
the  ability  of  all  Indexed  Accounts  to 
cross-trade  securities  with  each  other,  or 
to  invest  in  MBC  Stock  when  the  stock 
is  included  in  an  index,  would  improve 
Mellon  s  tracking  of  such  indexes. 

Cross  Trades 

5.  Mellon  represents  that  cross-trades 
will  be  made  within  three  business  days 
of  the  "triggering  event"  giving  rise  to 
the  cross-trade  opportunity.  A 
"triggering  event"  is  hmited  to:  (i)  A 
change  in  the  composition  or  weighting 
of  the  index  underlying  an  Indexed 
Account  by  the  organization  creating 
and  maintaining  the  index;  (ii)  a  change 
in  the  overall  investments  in  an  Indexed 
Account  as  a  result  of  a  net  investment 
or  withdrawal  on  the  Account's 
regularly-scheduled  opening  date 
(provided  that  Mellon  does  not  change 
the  level  of  investment  in  the  Indexed 
Account  through  investments  or 
withdrawals  of  assets  of  any  Mellon 
Plans  for  which  Mellon  has  investment 
discretion);  and  (iii)  a  declaration  by 
Mellon  that  a  "triggering  event"  has 
occurred  upon  an  accumulation  in  the 
Indexed  Account  of  cash  attributable  to 
interest  or  dividends  on,  and/ or  tender 
offers  for,  portfolio  securities  equal  to 
not  more  than  .5  percent  of  the  value  of 
the  Indexed  Account. 

Mellon  states  that  frequent  purchases 
and  sales  of  securities  by  the  Indexed 
Accounts  are  required  to  accomplish 
portfolio  balances  that  conform  with  the 
particular  indexes.  In  addition,  some 
securities  transactions  may  be  prompted 
by  a  client  plan's  request  to  add  funds 
to,  or  withdraw  funds  from,  an  Indexed 
Account.  Under  any  of  these 
circumstances,  Mellon 's  disposition  of  a 
particular  security  for  one  Indexed 
Account  may  involve  a  security  which 
may  be  needed  by  another  Account, 
thus  presenting  an  opportunity  to  save 
substantial  commissions  for  both  the 


'  The  indexes  of  debt  securities  used  by  Mellon 
for  the  Funds,  such  as  the  Lehman  Brothers  Bond 
Indices,  consist  primarily  of  high-quality  Tixed- 
income  securities  representing  the  U.S.  government, 
corporate,  and  mortgage -l>acked  securities  sectors  of 
the  bond  market  in  the  U.S.  Mellon  currently  Ivas 
approximately  14  debt  Index  Funds. 


liquidating  Account  and  the  acquiring 
Account.  This  saving  is  enabled  by  a 
cross-trade  transaction,  which  involves 
matching  Mellon 's  sell  orders  for  a 
particular  day  with  its  buy  orders  for  the 
same  day,  and  the  execution  of  trades 
between  the  Accounts  in  off-market 
transactions.  Under  current  procedures, 
all  securities  transactions,  including 
cross-trades  between  Indexed  Accounts 
maintained  by  Mellon,  are  executed  by 
a  broker  on  behalf  of  a  purchasing  or 
selling  Account  at  the  direction  of 
Mellon,  dealing  with  a  second  broker 
acting  on  behalf  of  the  other  purchasing 
or  selling  party. 

6.  Mellon  proposes  to  take  advantage 
of  opportunities  to  direct  the  cross- 
trading  of  securities  directly  between 
various  Indexed  Accounts.  Such 
Indexed  Accoimts  will  include:  (i) 
Collective  investment  funds  for 
employee  benefit  plans,  (ii)  separate 
employee  benefit  plan  trust  accounts 
that  are  not  commingled  in  a  collective 
fund,  (iii)  other  large  fiduciary  accounts 
such  as  governmental  plans,  university 
endowment  fimds,  charitable 
foundation  funds  and  personal  trusts, 
(iv)  common  or  collective  trust  funds 
containing  assets  of  governmental  plans, 
university  endov^mients,  charitable 
foundations  or  personal  trusts,  and  (v) 
mutual  funds  and  other  institutional 
accounts  for  which  Mellon  or  an 
affiliate  serves  as  an  investment 
manager  or  investment  advisor. 

Mellon  represents  that  by 
participating  in  its  cross-trading 
program,  the  Accoimts  will  benefit  by 
not  incurring  the  transaction  costs 
involved  in  dealing  with  a  broker-dealer 
or  "market  maker"  for  the  particular 
securities  to  effect  the  transactions. 
Such  transaction  costs  include 
brokerage  commissions  and/or  the 
market-maker's  bid/offer  spread  on 
prices  for  such  securities.  Mellon 
maintains  that  transactions  involving 
equity  securities  on  the  open  market 
between  unrelated  parties  require 
brokerage  commissions  equal  to  at  least 
two  cents  per  share  for  each  sale  or 
purchase  transaction.  However,  the 
brokerage  commissions  that  would  be 
paid  for  each  proposed  cross  trade  of 
equity  securities  would  be  equal  to 
approximately  .05  cents  per  share, 
reflecting  only  the  necessary  record- 
keeping costs  for  the  brokers.  For  debt 
securities,  Mellon  states  that  cross- 
trades  would  produce  transactions  cost 
savings  by  eliminating  the  bid/offer 
spread  that  normally  would  be  paid  to 
a  broker-dealer  to  acquire  or  sell  such 
securities.  Mellon  also  represents  that 
participation  in  the  cross-trading 
program  may  enable  the  Accounts  to 
obtain  earlier  opportunities  to  acquire  or 


sell  certain  securities.  The  applicant 
represents  that  all  brokers  used  in  cross 
trade  transactions  would  be  unrelated  to 
and  independent  of  Mellon  and  its 
affihates. 

Mellon  states  that  the  price  for  the 
securities  involved  in  any  cross-trade 
will  be  set  at  the  current  market  value 
for  the  securities  on  the  date  of  the 
transactions. 

For  equity  securities,  the  price  will  be 
the  closing  price  for  the  security  on  the 
day  of  trading;  unless  the  seciuity  was 
added  to  or  deleted  from  an  index 
underlying  an  indexed  Accoimt  after  the 
close  of  trading,  in  which  case  the  price 
shall  be  the  opening  price  for  that 
security  on  the  next  business  day  after 
the  announcement  of  the  addition  or 
deletion. 

Mellon  will  use  independent  pricing 
services  to  value  all  equity  securities 
which  are  cross-traded  by  the  Indexed 
Accounts.  The  primary  service  tmrrently 
used  by  Mellon  for  pricing  domestic 
equity  securities  is  Interactive  Data 
Corporation,  a  subsidiary  of  Duim  & 
Bradstreet  Corporation.  For  pricing 
foreign  equity  securities,  Mellon  uses 
Morgan  Stanley  &  Co.  or  Vestek 
Systems.  The  applicable  independent 
pricing  service  provides  the  price  in 
local  currency  rates  and,  if  that  currency 
is  other  than  U.S.  dollars,  also  provides 
the  U.S.  Dollar  exchange  ralp.  The 
equity  securities  are  valued  at  the  close 
of  the  day,  and  thus  equity  security 
cross-trades  would  in  all  cases  be 
executed  at  the  closing  pnce  received  by 
Mellon  from  the  relevant  independent 
pricing  service.  In  addition,  the  same 
independent  pricing  service  will  be 
employed  to  value  any  given  equity 
security  for  both  the  buy  and  sell  sides 
of  all  cross-trades  involving  that  equity 
security.  The  identity  of  the  applicable 
independent  pricing  service  for  each 
equity  security  will  be  recorded  on 
Mellon  s  records  and  will  be  made 
available  to  any  participant  in  the  cross- 
trading  program  upon  request.  If  the 
independent  pricing  service  for  any 
particular  equity  security  is  changed,  a 
single  new  independent  pricing  servic» 
will  be  selected  for  future  pricings  of 
that  equity  security 

For  debt  securities,  the  price  will  be 
the  fair  market  value  determined  as  of 
the  close  of  the  day  of  trading  pursuant 
to  SEC  Rule  17a-7(b)  under  the 
Investment  Company  Act  of  1940.  SEC 
Rule  17a-7(b)  contains  four  possible 
means  of  determining  "current  market" 
value  for  either  debt  or  equity  securities 
depending  on  such  factors  as  whether 
the  security  is  a  reported  security  and 
whether  its  principal  market  is  an 
exchange.  Mellon  states  that  all  debt 
securities  that  are  not  a  reported 
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security  or  traded  on  an  exchange 
would  be  valued  baaed  on  an  average  of 
the  highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  day  of  the 
cross-trade.  Such  prices  would  be 
determined  in  accordance  with  Rule 
17a-7(b)(4)  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealers  or  market-makers 
independent  of  Mellon,  except  in  those 
circumstances  where  fewer  than  three 
independent  sources  exist  to  price  a 
certain  debt  security  (in  which  event 
closing  price  quotations  will  be 
obtained  from  all  available  sources). 

Mellon  intends  that  the  requested 
exemption  for  cross-trade  transactions 
would  apply,  in  addition  to  existing 
Indexed  Accounts  currently  maintained, 
to  all  Indexed  Accounts  which  it  may 
create  in  the  future  which  satisfy  the 
conditions  of  the  exemption,  if  granted. 

7  Mellon  proposes  to  engage  m  cross- 
trade  transactions  between  the  Indexed 
Accounts  and  various  Large  Accounts 
that  have  total  assets  in  excess  of  550 
million.  Mellon  states  that  a  Large 
Account  could  be  either:  (i)  An 
employee  benefit  plan  within  the 
meaning  of  section  3(3)  of  the  Act;  or  (ii) 
a  portfolio  of  an  institutional  investor, 
other  than  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (i.e.  a  mutual 
fund),  such  es  an  insurance  company 
separate  account  or  general  account,  a 
governmental  {Ian,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  or  a  trust  or  other  fund 
which  is  exempt  from  taxation  under 
section  501(a)  of  the  Code. 

Cross-trades  between  an  Indexed 
Account  and  a  Large  Account  would 
occur  only  when  the  fiduciary  or  other 
appropriate  decision-maker  for  the 
Large  Account,  which  is  independent  of 
Mellon  and  its  afBliates,  is  fully 
informed  of  the  cross-trade  technique, 
provides  advance  written  approval  of 
such  transactions,  and  is  fully  apprised 
of  the  transaction  results.  Further,  cross 
trades  involving  a  Large  Account  will  be 
limited  to  those  situations  where  Mellon 
has  been  authf  rized  to  restructure  all  or 
a  portion  of  the  Large  Account's  assets 
into  an  Indexed  Account,  or  where 
Mellon  is  otherwise  acting  as  a  trading 
adviser  for  a  Large  Account  portfolio 
restructunng.  Such  restructurings 
generally  occur  in  connection  with  a 
Large  Account  decision  to  invest  in  one 
of  Mellon's  Index  or  Model-Driven 
Funds,  but  they  may  also  involve 
requests  for  Mellon  to  carry  out  a 
restructuring  program  independent  of 
future  investments  in  any  of  the  Funds. 
In  the  latter  instance,  Mellon's  only  role 
is  that  of  a  trading  adviser,  carrying  out 


a  Large  Account-initiated  liquidation  or 
restructuring.  When  a  Large  Account 
engages  Mellon  to  invest  in  a  collective 
investment  fund  that  is  Index  or  model- 
driven  or  to  arrange  its  own  passively- 
managed  individual  portfolio,  the  Large 
Account's  assets  must  be  transformed 
into  a  portfolio  that  tracks  a  third-party 
index.  In  implementing  the 
transformation,  Mellon  is  limited  to 
recreating  the  required  portfoUo  and  is 
not  involved  in  any  active  Investment 
management  decisions.  The  impetus  for 
the  investment  comes  from  the 
independent  fiduciaries  or  other 
independent  decision-makers  for  these 
Large  Accounts.  By  performing  cross- 
trades  with  existing  Index  Accounts 
where  possible,  Mellon  would  reduce 
the  overall  transactions  costs  by  both 
parties  to  the  cross-trade.  Mellon  would 
have  a  similar  lack  of  discretion  in  the 
case  of  Large  Accounts  which  request 
Mellon  or  an  affiliate  to  restructure  a 
speciflc  portfolio  by  Uquidation.  Mellon 
would  act  as  the  trading  advisor  to  the 
Large  Account,  arranging  for  the 
securities  transactions  within  a  stated 
time  so  as  to  minimize  transaction  costs. 
The  opportunity  to  engage  in  cross- 
trades  with  Index  Accounts  occurs  only 
when  those  Accounts  £ire  required  to 
purchase  the  same  securities  which  the 
Large  Account  is  selling. 

8.  Mellon  represents  that  its  cross- 
trading  pn)gram  will  be  effected 
pursuant  to  a  proportional  allocation 
system  which  will  ensure  that  no 
Indexed  Account  or  Large  Account  will 
be  favored  over  any  other  such  Account. 
In  the  event  that  the  amount  of  a 
particular  security  which  all  of  the 
Indexed  Accounts  or  Large  Accounts 
propose  to  sell  on  a  given  day  is  less 
than  the  amount  uf  such  security  which 
all  such  Accounts  propose  to  buy,  or 
vice  versa,  the  direct  cross-trade 
opportunity  would  be  allocated  among 
all  potential  buyei-s  or  sellers  of  the 
security  on  a  pro  rata  basis.  Thus,  all  of 
the  Indexed  Accounts  or  Large  Accounts 
participating  in  its  cross-trade  program 
will  have  opportunities  to  participate  on 
a  proportional  basis  in  any  cross-trade 
transactions  during  the  operation  of  the 
program.  This  aspect  of  the  proposed 
cross-trading  program  would  be  part  of 
the  information  disclosed  in  writing  to 
the  6duciaries  or  other  decisionmakers 
of  the  Large  Accounts  and  to  all 
employee  beneRt  plans  which  invest  in 
the  Index  or  Model-Driven  Funds  that 
are  collective  investment  funds 
maintained  by  Mellon  or  to  all  such 
plans  that  invest  in  any  other  Indexed 
Account.  In  this  regard,  Mellon  states 
that  prior  to  any  cross-trading  by  an 
Indexed  Account  or  a  Large  Account, 


each  employee  benefit  plan  invested  in 
the  Account  will  be  provided 
information  which  describes  the 
existence  of  the  cross-trading  program, 
the  "triggering  events"  which  will 
create  cross-trade  opportunities,  the 
pricing  mechanism  that  will  be  utilized 
for  securities  purchased  or  sold  by  the 
Accounts,  and  the  allocation  methods 
and  other  procedures  which  will  be 
implemented  by  Mellon  for  its  cross- 
trading  practices.  Any  employee  benefit 
plan  which  subsequently  invests  in  the 
Indexed  Account  or  Large  Account  will 
also  be  provided  the  same  information 
prior  to  or  immediately  after  the  plan's 
initial  investment  in  the  Account. 

Acquisition.  Holding  and  Disposition  of 
MBC  Stock 

9  Mellon  is  also  proposing  that  each 
Indexed  Account  be  permitted  to  invest 
in  the  MBC  Stock  if  such  stock  is 
included  among  the  securities  listed  in 
the  index  utilized  by  the  Indexed 
Account."  For  example,  MBC  Stock  is 
one  of  the  stocks  included  in  the  S&P 
500.  Because  of  the  prohibitions  of 
section  406  and  407  of  the  Act,  the 
Mellon  S&P  500  Index  Funds  and  other 
Indexed  Accounts  holding  plan  assets 
which  track  the  S&P  500  Index  currently 
are  not  permitted  to  invest  in  MBC 
stock.  Mellon  states  that  the  exclusion 
of  MBC  Stock  from  such  Index  Funds  or 
other  Indexed  Accounts  creates  tracking 
error.  To  correct  the  tracking  error. 
Mellon  proposes  to  purchase  on  the 
open  market,  and  hold,  on  behalf  of  all 
Indexed  Accounts  which  hold  plan 
assets,  the  number  of  shares  of  MBC 
Stock  necessary  to  replicate  correctly 
the  weighting  of  MBC  Stock  in  the 
portfolio  relative  to  the  S&P  500  Index.'^ 

Mellon  represents  that  when  MBC 
Stock  is  added  to  an  index  on  which  an 
Indexed  Ac<X)unt  is  based  or  is  added  to 
the  portfolio  of  an  Indexed  Account 
which  tracks  an  index  that  includes 
MBC  Stock,  all  acquisitions  necessary  to 
bring  the  Indexed  Account's  holdings  of 
MBC  Stock  to  its  capitalization 
weighting  in  the  index,  other  than 
through  cross-trade  transactions  meeting 
the  conditions  of  Section  I,  will  comply 
with  the  SEC  Rule  lOb-18,  including 
the  limitations  regarding  the  price  paid 
for  such  stock.  Such  acquisitions  of 


■While  csrtain  of  the  deb<  indexes  used  by 
Mellon  for  the  Indexed  Accounts  may  include  debt 
securities  issued  by  Mellon  or  an  affiliate  (Mellon 
Debt).  Mellon  states  that  it  does  not  acquire  Mullon 
Debt  for  any  of  its  Indexed  Accounts.  Therefore. 
Mellon  is  not  requesting  r«lief  for  any  transactions 
Involving  Mellon  Debt. 

*tn  this  regard.  Mellon  is  not  requesting  any  relief 
from  a«ction  407(a)  of  the  Act  in  connection  with 
the  acquisition  and  holding  of  MBC  Stock  by  the 
Mellon  Plans  which  Invest  in  the  Mellon  S&P  ^00 
Index  Funds. 


MBC  Stock  would  occur  when  an 
Indexed  Account  is  first  able  to  hold 
MBC  Stock,  such  as  purchases  that  will 
occur  for  all  Indexed  Accounts  that 
track  the  S&P  500  Index,  or  when  MBC 
Stock  is  added  to  an  Indexed  Account's 
portfolio  as  a  result  of  the  stock  being 
added  to  another  underlying  index  used 
by  the  Account.  SEC  Rule  lOb-18 
provides  a  "safe  harbor"  for  issuers  of 
securities  from  section  9(a)(2)  of  the 
Securities  Exchange  Act  of  1934  and 
SEC  Rule  lOb-5  (which  generally 
prohibits  persons  from  manipulating  the 
price  of  a  security  and  engaging  in  baud 
in  connection  with  the  purchase  or  sale 
of  a  security). 

Mellon  states  that  the  conditions 
imposed  by  SEC  Rule  lOb-18  for 
purchases  of  MBC  Stock  would  be  as 
follows:  (a)  All  purchases  would  be 
made  from  or  through  only  one  broker 
on  any  single  day;  (b)  no  purchases 
would  constitute  the  opening 
transaction  in  MBC  Stock;  (c)  purchases 
would  not  occur  within  one-half  hour 
before  the  scheduled  close  of  trading  on 
the  NYSE;  (d)  the  price  would  not  be 
higher  than  the  current  independent  bid 
quotation  or  the  last  independent  sale 
price  on  the  exchange,  whichever  is 
higher,  and  (e)  if  the  purchases  of  MBC 
Stock  are  not  block  purchases  as  defined 
by  SEC  Rule  10b-18(b)(4).  the  total 
amount  of  purchases  on  any  one  day 
would  not  exceed  the  higher  of  one 
round  lot  or  the  number  of  round  lots 
closest  to  25  percent  of  the  trading 
volume  for  MBC  Stock  on  that  day. 

In  addition,  subsequent  to  the  initial 
acquisitions  necessary  to  bring  an 
Indexed  Account's  holdings  of  MBC 
Stock  to  its  capitalization  weighting  in 
the  index  pursuant  to  the  restrictions  of 
SEC  Rule  lOb-18,  Mellon  states  that  all 
aggregate  daily  purchases  of  MBC  Stock 
will  not  constitute  more  than  the  greater 
of  either:  (i)  15  percent  of  the  stocks 
average  daily  trading  volume  for  the 
previous  five  days,  or  (ii)  15  percent  of 
the  stock's  trading  volume  on  the  date 
of  the  transaction. 

All  additional  purchases  or 
subsequent  sales  of  MBC  Stock  by  the 
Indexed  Accounts  that  are  made  on  a 
daily  basis  merely  to  track  the  S&P  500 
Index  or  other  appropriate  index  would 
be  accomplished  either  through  cross- 
trade  transactions,  subject  to  the 
conditions  of  Section  I  of  the  proposed 
exemption,  or  on  the  open  market, 
subject  to  the  conditions  of  Section  II 
the  proposed  exemption.  However, 
daily  purchases  of  MBC  Stock,  which 
occur  after  all  acquisitions  of  such  stock 
have  been  made  in  order  to  bring  the 
Indexed  Account's  holdings  to  the 
capitalization  weighting  of  MBC  Stock 
in  the  index,  would  not  be  subject  to  the 


restrictions  of  Rule  lOb-18,  but  would 
be  subject  to  the  other  conditions  of 
Section  II  of  this  proposed  exemption. 
In  this  regard,  Mellon  believes  that  the 
restrictions  of  Rule  lGb-18  are  not 
necessary  for  the  volume  of  transactions 
which  will  be  required  by  the  Indexed 
Accounts  for  daily  tracking  of  an  index 
in  order  to  respond  to  changes  in  the 
composition  or  weighting  of  MBC  Stock 
in  the  index. 

Mellon  represents  that  no  more  than 
5  percent  of  the  total  outstanding  shares 
of  MBC  Stock  will  be  held  in  the 
aggregate  by  the  Indexed  Accounts 
which  hold  plan  assets.  In  addition, 
Mellon  states  that  the  MBC  Stock  will 
not  constitute  more  than  2  percent  of 
the  value  of  any  independent  third- 
party  index  on  which  investments  of  an 
Indexed  Account  are  based. 

10.  Mellon  will  appoint  an 
independent  fiduciary  for  the  purposes 
of  developing  trading  procedures  for  the 
initial  acquisition  of  MBC  Stock  on  the 
open  market  by  the  Indexed  Accounts 
that  track  the  S&P  500  Index.  The 
independent  fiduciary  will  allow  the 
Indexed  Accounts  to  acquire  MBC  Stock 
in  the  amounts  necessary  to  track  the 
S&P  500  Index  while  minimizing  the 
impact  of  the  acquisitions  on  the  market 
for  MBC  Stock  during  the  acquisition 
p>eriod.  The  independent  fiduciary  will 
also  monitor  Mellon's  compliance  with 
the  trading  procedures  for 
accomplishing  this  goal. 

The  independent  fiduciary  and  its 
principals  will  be  completely 
independent  fi-om  Mellon  and  its 
affiliates.  The  independent  fiduciary 
will  also  be  experienced  in  developing 
and  operating  investment  strategies  for 
individual  and  collective  investment 
funds  that  track  third-party  indexes, 
such  as  the  S&P  500  Index.  In  addition, 
Mellon  will  require  the  independent 
fiduciary  to  represent  that  neither  it  nor 
its  principals,  employees,  or  affiUates 
holds  or  controls  any  shares  of  MBC 
Stock.  During  the  exercise  of  the  trading 
program  by  Mellon,  no  principal 
employee  of  the  independent  fiduciary 
nor  the  fiduciary  itself  will  engage  in 
any  trading  of  any  kind  in  MBC  Stock. 
Furthermore,  the  independent  fiduciary 
will  not  act  as  the  broker  for  any 
purchases  or  sales  of  MBC  Stock  and 
will  not  receive  any  commissions  as  a 
result  of  the  trading  program. 

11.  The  independent  fiduciary  will 
have  as  its  primary  goal  the 
development  of  a  trading  program  that 
minimizes  the  market  impact  of 
purchases  made  pursuant  to  the  initial 
acquisition  program  by  the  Indexed 
Accounts,  liius,  price  increases  that 
would  be  detrimental  to  the  interests  of 
any  employee  benefit  plan  investors 


will  be  minimized.  The  trading 
activities  will  be  conducted  in  a  low- 
profile,  mechanical,  non-discretionary 
manner  In  this  regard,  the  independent 
fiduciary  will  be  required  to  utilize  a 
computerized  trading  program  that  will 
engage  in  a  number  of  small  purchases 
over  the  course  of  each  day,  randomly 
timed.  Such  a  program  will  allow 
Mellon  to  acquire  the  necessary  shares 
of  MBC  Stock  for  the  Indexed  Accounts 
that  track  the  S&P  500  Index  with 
minimum  impact  on  the  market  and  in 
a  manner  that  will  be  in  the  best 
interests  of  any  employee  benefit  plans 
that  maintain  or  participate  in  such 
Accounts. 

12.  The  independent  fiduciary  will     * 
also  be  required  to  monitor  Mellon's 
compliance  with  the  trading  program 
and  procedures  developed  for  the  initial 
acquisition  of  MBC  Stock.  The 
independent  fiduciary  wrill  receive 
duplicate  confirmation  slips  of  aU  trades 
as  well  as  the  "time  and  tape"  of  all 
NYSE  transactions  in  MBC  Stock 
completed  immediately  before  and  after 
each  transaction  and  a  time/price/ 
quantity  record  of  all  completed  or 
attempted  trades.  The  independent 
fiduciary  wrill  be  required  to  review  the 
activities  weekly  to  determine 
compliance  with  the  trading  procedures 
and  notify  Mellon  and  the  Department 
should  any  non-compliance  be  detected. 
Should  the  trading  strategy  need 
modifications  due  to  unforeseen  events 
or  consequences,  the  independent 
fiduciary  will  be  required  to  consult 
with  Mellon  and  must  approve  in 
advance  any  alteration  of  the  trading 
procedures.  A.ll  purchases  of  MBC  Stock 
by  the  Indexed  Accounts  pursuant  to 
the  inde{>endent  fiduciary's  trading 
program  will  comply  with  SEC  Rule 
10h--18  and  the  conditions  of  the 
proposed  exemption. 

13.  If  Mellon  provides  Portfolio 
Management  in  Fimds  (i.e.  PMF) 
services  to  a  plan,  Mellon  exercises 
some  discretion  in  allocating  and 
reallocating  the  plan's  assets  among 
various  collective  investment  fimds, 
including  Mellon's  S&P  500  Index 
Funds  and  other  Index  or  Model-Driven 
Funds.  These  allocations  are  based  on  a 
plan's  investment  objectives,  risk  profile 
and  market  conditions.  However, 
Mellon  makes  the  following 
representations  with  resf>ect  to  the 
purchase,  directly  or  indirectly,  of  MBC 
Stock  by  plans  utilizing  PMF  (PMF 
Plans): 

(a)  Mellon  represents  that  any  prohibited 
transactions  (other  than  cross-trade 
transactions  described  barein)  which  might 
occur  as  a  result  of  the  discretioDary 
allocatioD  and  reallocatiaa  of  plan  assets 
among  collective  investment  funds  will  be 
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0X»mpt  from  (h«  prohibitions  of  tection  406 
of  th«  Act  by  reason  of  section  408(b)(8).  "> 

(b)  Before  MBC  StocliL  is  purchased  by  an 
Index  or  Model-Driven  Fund,  the  appropriate 
Independent  fiduciary  for  each  PMF  Plan 
which  is  ciimntly  invested  or  could  be 
invested  in  such  Funds  will  be  furnished  an 
explanation  and  a  simple  form  to  return  on 
which  approval  or  disapproval  of 
investments  in  the  Fund  including  MBC 
Stock  could  be  indicated,  together  with  a 
postage-paid  return  envelope.  If  the  form  is 
not  received  by  Mellon  within  30  days. 
Mpllon  may  obtain  a  verbal  response  by 
lelephone.  If  a  verbal  response  is  obtained  by 
telephone.  Mellon  will  confirm  the 
fiduciary's  decision  in  %iaiting  within  Five 
business  days.  In  the  event  no  response  is 
obtained  from  a  PMF  Plan  fiduciary,  the 
assets  of  the  plan  will  not  be  invested  in  any 
Index  or  Model-Driven  Fund  which  invests 
in  MBC  Stock  and  any  plan  assets  currently 
invested  in  such  Funds  at  that  time  would  be 
withdrawn. 

(r)  Each  new  management  agreement  with 
A  PMF  Plan  will  contain  language  speciHcally 
approving  or  disapproving  the  investment  in 
any  Index  or  Model-Driven  Fund  which 
might  hold  MBC  Stock.  The  fiduciary  for 
each  current  PMF  Plan  will  be  informed  that 
the  existing  management  agreenaent  could  be 
modified  in  the  same  way.  However,  if  the 
PMF  Plan  fiduciary  does  not  specifically 
approve  language  in  the  agreement  allowing 
the  mvestment  of  plan  assets  in  Funds  which 
might  hold  MBC  Stock,  then  no  such 
investment  will  be  made  by  Mellon 

(d)  Each  PMF  Plan  will  be  informed  on  a 
quarterly  basis  of  any  investment  in  or 
withdrawal  from  any  Index  or  Model-Driven 
Fund  holding  MBC  Stock.  The  PMF  Plan 
would  be  granted  the  election  to  override 
Mellon 's  discretionary  decision  to  invest  in 
or  withdraw  from  such  Funds.  If  the  PMF 
Plan  overrides  Melton's  decision  to  invest  in 
or  withdraw  from  the  Funds,  then  Mellon 
will  carry  out  the  plan's  election  as  soon  as 
possible  after  being  notified  of  such  election 

14.  In  the  event  a  third-party  index 
utilized  by  Mellon  for  any  Indexed 
Account  (in  addition  to  the  S&P  500 
Index)  adds  MBC  Stock  or  if  Mellon  is 
otherwise  unable  to  satisfy  an  Indexed 
Accounts'  needs  for  MBC  Stock  through 
cross-trades  with  other  Indexed 
Accounts.  Mellon  will  acquire  the 
necessary  shares  of  MBC  Stock  on  the 
open  market.  If  Mellon  is  required  to 
purchase  MBC  Stock  in  the  open  market 
on  behalf  of  any  Indexed  Account  in 
those  circumstances,  Mellon  will 
determine  whether  the  stock  can  be 
acquired  within  10  business  days.  If  the 


■°ln  ths  abMnce  of  regulations,  the  Department 
is  not  prepared  at  thi<  time  to  indicate  whether 
section  408(b)(B)  appliet  to  transactions  detcribed 
in  section  406(b)  of  the  Act  Accordingly,  the 
Department  expreeeee  no  opinion  as  to  whether 
Mellon's  discretionary  allocation  and  reallocation 
!t«rvic»»  for  any  collective  Investment  funds 
maintainml  by  Mellon  latisfy  the  requirements  of 
•action  40S(bH8)  of  tlie  Act  and  i«  not  propoeing 
any  exemptive  tallaf  beyond  that  ofhred  t>y  section 
408(b«a). 


MBC  Stock  carmot  be  acquired  within 
10  business  days,  Mellon  will  appoint 
an  independent  Hduciary  to  establish 
the  procedures  to  be  used  to  acquire  the 
MBC  Stock  and  monitor  Mellon's 
compliance  with  those  procedures.  The 
fiduciary  will  be  unrelated  to  and 
independent  of  Mellon  and  will  have 
expertise  in  the  operation  of  index 
funds. 

15.  Mellon  will  appoint  an 
independent  fiduciary  which  will  direct 
the  voting  of  the  MBC  Stock  held  by  the 
Mellon  S&P  500  Index  Funds  or  other 
Indexed  Accounts.  The  independent 
fiduciary  will  be  a  consulting  firm 
specializing  in  corporate  governance 
issues  and  proxy  voting  on  behalf  of 
public  and  private  p>ension  funds, 
banks,  trust  companies,  money 
managers,  insurance  companies  and 
other  institutional  investors  with  large 
equity  portfolios.  The  fiduciary  will  be 
required  to  develop,  and  supply  to 
Mellon,  a  corporate  ownership  manual 
which  will  act  as  a  guideline  to  the 
voting  of  proxies  by  institutional 
fiduciaries,  and  their  current  voting 
guidelines.  Mellon  will  provide  the 
independent  fiduciary  with  all 
necessary  information  regarding  the 
Indexed  Accoimts  that  hold  MBC  Stock, 
the  amount  of  MBC  Stock  held  by  the 
Indexed  Accounts  on  the  record  date  for 
shareholder  meetings  of  MBC,  and  all 
proxy  and  consent  materials  with 
respect  to  MBC  Stock.  The  independent 
fiduciary  will  maintain  records  with 
respect  to  its  activities  as  an 
independent  fiduciary  on  behalf  of  the 
Indexed  Accoimts,  including  the 
number  of  MBC  Stock  shares  voted,  the 
manner  in  which  they  were  voted,  and 
the  rationale  for  the  vote  if  the  vote  was 
not  consistent  with  the  independent 
fiduciary's  corporate  ownership  manual 
and  the  ctirrent  voting  guidelines  in 
effect  at  the  time  of  the  vote.  The 
independent  fiduciary  will  supply 
Mellon  with  the  information  after  each 
shareholder  meeting.  The  independent 
fiduciary  will  be  required  to 
acknowledge  that  it  will  be  acting  as  a 
fiduciary  with  respect  to  the  plans 
which  invest  in  the  Mellon  S&P  500 
Index  Funds  or  other  Indexed  Accounts 
which  own  MBC  Stock,  when  voting 
such  stock. 

16.  In  summary,  the  applicant 
represents  that  the  proposed  cross- 
trading  transactions  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act  for 
the  following  reasons:  (a)  An  Indexed 
Account  will  buy  or  sell  securities  only 
in  response  to  various  "triggering 
events"  which  are  not  within  Mellon's 
control  or  discretion;  (b)  a  Large 
Account  will  engage  in  cross  trades  only 
in  situations  where  the  investment 


decisions  relating  to  a  particular 
portfolio  restructuring  program  for  the 
Large  Account  are  made  by  a  fiduciary 
or  other  appropriate  decision-maker 
which  is  independent  of  Mellon;  (c)  all 
cross  trade  transactions,  including 
cross-trades  involving  MBC  Stock,  will 
occur  within  three  business  days  of  the 
"triggering  event"  necessitating  the 
purchase  or  sale;  (d)  no  cross-trades  will 
be  engaged  in  by  an  Indexed  Account 
that  is  model-driven  for  10  business 
days  subsequent  to  any  change  made  by 
Mellon  to  the  model  underlying  the 
Account;  (e)  the  price  for  all  securities 
will  be  the  current  market  value  for  the 
securities  on  the  date  of  the  transaction, 
which  for  equity  securities  will  be  set  at 
the  closing  (or  opening,  where 
appropriate)  price  for  the  securities  on 
the  day  of  trading  as  determined  by 
independent  pricing  services,  and  for 
debt  securities  will  be  determined  based 
on  quotations  received  from 
independent  broker-dealers  or  market- 
makers  as  of  the  close  of  the  day 
pursuant  to  the  procedures  described  in 
SEC  Rule  17a-7(b);  (f)  the  Indexed 
Accounts  and  the  Large  Accounts  will 
save  significant  amounts  of  money  on 
brokerage  commissions;  and  (g)  Mellon 
will  receive  no  additional  compensation 
as  a  result  of  the  proposed  cross  trades 
nor  with  respect  to  the  acquisition, 
holding  and  disposition  of  MBC  Stock. 
The  applicant  further  represents  that 
the  proposed  MBC  Stock  transactions 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  for  the  following  reasons:  (a) 
The  acquisition,  holding  and 
disposition  of  MBC  Stock  by  an  Indexed 
Account  will  occur  solely  to  maintain 
strict  quantitative  conformity  with  the 
underlying  index;  (b)  all  purchases  of 
MBC  Stock  by  the  Mellon  S&P  500 
Index  Funds  or  other  Indexed  Accounts 
which  occur  as  a  result  of  such  stock 
being  added  to  an  index  on  which  an 
Indexed  Account  is  based  or  being 
added  to  the  portfolio  of  the  Indexed 
Account  which  tracks  an  index  that 
includes  MBC  Stock,  will  be  made  on 
the  open  market  and  will  comply  with 
the  restrictions  of  SEC  Rule  lOb-18;  (c) 
subsequent  to  the  initial  acquisitions 
necessary  to  bring  an  Indexed  Account's 
holdings  of  MBC  Stock  to  its 
capitalization  weighting  in  the  index 
pursuant  to  the  restrictions  of  SEC  Rule 
lOb-18,  all  aggregate  daily  purchases  of 
MBC  Stock  will  not  constitute  more 
than  the  greater  of  either  (i)  15  percent 
of  the  stock's  average  daily  trading 
volume  for  the  previous  five  days,  or  (ii) 
15  percent  of  the  stock's  trading  volume 
on  the  date  of  the  transaction;  (d)  no 
more  than  5  percent  of  the  total 
outstanding  shares  of  MBC  Stock  will  be 


held  in  the  aggregate  by  the  Indexed 
Accoimts  which  hold  plan  assets;  (e)  the 
MBC  Stock  will  not  constitute  more 
than  2  percent  of  the  value  of  any 
independent  third-party  index  on  which 
investments  of  an  Indexed  Account  are 
based,  (f)  the  initial  acquisitions  of  MBC 
Stock  by  the  Mellon  S&P  500  Index 
Funds  will  be  monitored  by  a  fiduciary 
independent  of  Mellon  in  an  attempt  to 
minimize  market  disturbances;  and  (g)  a 
fiduciary  independent  of  Mellon  will 
direct  the  voting  of  any  MBC  Stock  held 
by  the  Indexed  Accounts. 

POP  FURTHER  INFORMATION  CONTACT:  Mr. 

E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Analex  Corporation  (Analex),  Analex 
Corporation  Retirement  Plan  (the  Plan) 
Located  in  Brook  Park,  OH 

lApplication  No.  D-97861 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  retroactively  to  the  past 
loan  (the  Past  Loan)  made  by  the  Plan 
to  Analex  (the  Employer)  in  accordance 
with  the  following  conditions: 

(1)  The  terms  and  conditions  of  the  Past 
Loan  were  at  least  as  favorable  to  the  Plan  as 
those  obtainable  by  the  Plan  under  similar 
circumstances  in  arm's-length  transactions 
with  unrelated  parties; 

(2)  The  amount  of  the  Plan's  assets 
involved  in  the  Past  Loan  did  not  exceed 
15%  of  the  Plan's  total  assets  at  any  time 
during  the  transaction; 

(3)  The  Past  Loan  was  at  all  times  secured 
by  collateral  which  was  valued  at  not  less 
than  200%  of  the  value  of  the  Past  Loan: 

(4)  Prior  to  the  disbursement  under  the 
Loan  agreement,  an  independent,  qualified 
fiduciary  determined  on  behalf  of  the  Plan 
that  the  Past  Loan  was  in  the  best  interests 
of  the  Plan  as  an  investment  for  the  Plan's 
portfolio,  and  protective  of  the  Plan  and  its 
participants  and  beneficiaries. 

(5)  The  indep>endent,  qualified  fiduciary 
reviewed  the  terms  and  conditions  of  the 
exemption  and  the  Past  Loan,  including  the 
applicable  interest  rate,  the  sufficiency  of  the 
collateral,  the  financial  condition  of  the 
Employer  and  compliance  with  the  15%  of 
Plan  assets  maximum  loan  amount,  prior  to 
approving  the  disbursement  under  the  Loan 
agreement: 


(6)  The  fiduciary  is  monitoring  the  Past 
Loan  to  ensiue  compliance  with  the  terms 
and  conditions  of  the  exemption  and  the 
Loan  agreement; 

(7)  The  Plan  suffers  no  loss  as  a  result  of 
the  Past  Loan;  and 

(8)  The  Past  Loan  will  be  fully  repaid  by 
May  31.  1995. 

Temporary  Nature  of  Exemption 

If  granted,  this  proposed  exemption 
would  be  effective  for  the  period  from 
July  12,  1994  through  May  31,  1995,  the 
date  by  which  the  Past  Loan  will  be 
repaid. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  a  salary  reduction  feature.  There 
were  394  Plan  participants  and  total 
assets  of  $9,222,172  as  of  December  31, 
1993.  The  Plan  provides  for  participant 
direction  with  respect  to  employee 
contributions  to  the  Plan,  and  provides 
that  an  Administrative  Committee  will 
direct  the  investment  of  Employer 
contributions.  Donald  M.  Zucker  of 
Sorin,  Zucker  &  Warfield,  Inc.,  the 
independent,  qualified  fiduciary  (the 
Independent  Fiduciary),  acted  on  behalf 
of  the  Plan  with  respect  to  the  Past 
Loan. 

2.  The  Employer  is  a  Nevada 
corporation  maintaining  its  principle 
place  of  business  in  Brook  Park,  Ohio 
and  operating  in  Florida,  Colorado, 
Texas,  California,  Virginia  and  New 
Mexico.  The  Employer  provides 
engineering  services  to  commercial  and 
government  entities. 

3.  On  July  20,  1993,  the  Department 
published  a  notice  of  proposed 
exemption  for  prospective  exemptive 
relief  for  a  series  of  loans  to  the 
Employer  by  the  Plan  (58  FR  38792). 
The  final  exemption  (PTE  93-65)  was 
published  in  the  Federal  Register  on 
September  22,  1993  at  58  FR  49325.  The 
exemption  was  expressly  conditioned 
on  compliance  with  the  limitations  set 
forth  therein.  Among  other  conditions, 
PTE  93-65  was  subject  to  the  condition 
that  the  Independent  Fiduciary  would 
monitor  the  Loans  to  ensure  compliance 
with  the  terms  and  conditions  of  the 
exemption  and  the  Loans.  Under  the 
terms  of  PTE  93-65,  the  Independent 
Fiduciary  was  also  responsible  for 
reviewing,  among  other  things,  the 
financial  condition  of  the  Employer 
prior  to  approving  each  disbursement 
under  the  Loan  agreement. 

Section  6  4  of  the  written  Loan 
agreement  between  the  Plan  and  the 
Employer  provides  that  the  Employer 
must  maintain  at  all  times  certain  net 
worth  requirements.  In  addition,  section 
6.5  of  the  Loan  agreement  requires  that 
the  Employer  maintain  at  all  times  a 
certain  ratio  of  current  assets  to  current 


liabilities.  (The  net  worth  test  and  the 
current  ratio  test  are  hereinafter  referred 
to  as  the  Covenants.) 

The  Employer  represents  that  only 
one  loan  was  made  to  the  Employer 
pursuant  to  PTE  93-65.  It  is  represented 
that  a  $1.3  million  loan  was  made  on 
September  29.  1993  and  that  the 
outstanding  balance  on  that  loan  as  of 
December  13,  1994  was  $991,525.41.  On 
July  12,  1994.  the  Employer  entered  into 
a  settlement  agreement  regarding  certain 
claims  with  respect  to  activities  of 
Xanalex  Corporation,  a  predecessor 
corporation  to  the  Employer,  which 
resulted  in  the  Employer's  failure  to 
satisfy  the  Covenants. 

4.  The  Employer  now  seeks  a 
retroactive  exemption  for  the  Past  Loan 
by  the  Plan  to  the  Employer  from  the 
point  in  time  when  the  Einployer  failed 
to  satisfy  the  Covenants.  In  support  of 
its  request  for  retroactive  relief,  the 
Employer  and  the  Independent 
Fiduciary  maintain  that  the  interests  of 
the  Plan  and  its  participants  and 
beneficiaries  were  fully  protected 
throughout  the  duration  of  the  Past 
Loan.  In  this  regard,  the  Independent 
Fiduciary  was  engaged  to  act  on  behalf 
of  the  Plan  v«th  respect  to  the  Past 
Loan.  Any  disbursement  under  the  Loan 
agreement  required  prior  approval  by 
the  Independent  Fiduciary  and  could 
not  be  made  unless  the  Independent 
Fiduciary  found  that  such  disbursement 
was  appropriate  and  in  the  interests  of 
the  Plan  and  its  participants  and 
beneficiaries. 

As  further  protection  for  the  Plan  and 
its  participants  and  beneficiaries,  the 
Past  Loan  was  collateraUzed  by 
recorded  perfected  security  interests  in 
accounts  receivable  (the  Accounts 
Receivable)  of  the  Employer.  Upon 
entering  into  the  Past  Loan,  the 
Independent  Fiduciary  received  from 
the  Employer  any  and  all 
documentation  needed  to  evidence  the 
Plan's  security  interest  in  the  collateral 
securing  the  Past  Loan  and  the 
Independent  Fiduciary  ensured  that 
appropriate  documentation  was 
recorded  to  perfect  the  Plan's  security 
interest.  The  Independent  Fiduciary  was 
also  responsible  for  ensuring  that,  at  no 
time  while  the  Past  Loan  was 
outstanding,  was  the  fair  market  value 
of  the  Accounts  Receivable  securing 
such  Loan  less  than  200%  of  the 
outstanding  face  amount  of  such  Past 
Loan. 

5.  The  Independent  Fiduciary 
maintains  that,  once  apprised  of  the 
pending  breach  of  the  Covenants,  it  took 
appropriate  steps  to  protect  the  interests 
of  the  Plan  and  its  participants  and 
beneficiaries.  In  this  regard,  the 
Independent  Fiduciary'  represents  that. 
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pursuant  to  its  request,  the  default 
interest  rate  was  applied  to  calculate 
interest  payments  due  after  the 
Q>venants  were  breached.*'  In  addition. 
the  Independent  Fiduciary  retained 
independent  counsel  in  fune,  1994  to 
represent  the  interests  of  the  Plan  in 
connection  with  the  anticipated  breech 
of  the  Covenants 

6.  The  Independent  Fiduciary 
reprt»ents  that  the  Plan  suffered  no  loss 
as  a  result  of  the  loan  program  and  no 
term  or  coodition  of  the  Fast  Loan  was 
inconsistent  with  the  terms  and 
conditions  described  in  PTE  93-65, 
nxcept  for  the  failure  to  satisfy  the 
Covenants.  In  addition,  the  Independent 
Fiduciary  represents  that  payments 
under  the  Past  Loan  have  remained 
current  Finally,  the  Employer  will  pay 
off  the  remaining  balance  under  the  Past 
Loan  no  later  than  May  31.  1995 

7  In  summary,  the  appUcant 
represents  that  the  past  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  The  terms  and 
conditions  of  the  Past  Loan  were  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  by  the  Plan  under  similar 
circumstances  in  arm's  length 
transactions  with  unrelated  third 
parties,  (b)  the  Plan's  independent 
fiduciary  reviewed  the  terms  and 
conditions  of  the  proposed  exemption 
and  the  Past  Loan  and  determined  that 
the  Loan  was  in  the  best  interest  of  the 
Plan's  participants  and  beneficiaries:  (c) 
the  independent  fiduciary  reviewed  and 
approved  the  Past  Loan  prior  to  nmlring 
the  disbursement;  (d)  the  Past  Loan  was 
at  all  times  secured  by  collateral  which 
was  valued  at  not  less  that  200%  of  the 
balance  of  the  Loan:  (e)  the  amount  of 
the  Past  Loan  did  not  exceed  15%  of  the 
fair  market  value  of  the  Plan's  assets:  (f) 
the  Employer  will  pay  off  the  balance  on 
the  Past  Loan  by  May  31.  1995:  and  (g) 
except  for  the  failure  to  satisfy  the 
(Covenants,  the  Past  Loan  satisfied  all 
other  conditions  of  PTE  93-65. 
FOn  FURTHER  INFORMATIOM  CONTACT: 
Virginia  J.  Miller  of  the  Department. 
t(rlf»phone(202)  219-B971.  (This  is  not 
a  toll-free  number.) 

Washington  Mortgage  Corporation,  Inc. 
(WMC)  Located  in  Seattle.  Wdshington 

lAppiication  No.  I>-9S14i 

f^roposed  Expinptinn 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


■  ■  The  inlecMl  rale  applicable  upon  breach  of  (he 
i.ovRnants  if  the  greater  of  9%  or  the  Advance  Rate 
(jIus  2%.  The  Advance  Rate  is  defined  as  the  greater 
iif  7%  nr  the  primo  rate  m  published  In  the  Wall 
Street  (ournal 


and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  In  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990)  as 
follows: 

I.  If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  1 )  the  sale,  exchange  or  transfer 
between  WMC  and  its  affi  hates  and 
certain  employee  benefit  plans  (the 
Plans)  of  certain  construction  loans  or 
participation  interests  therein  to  non- 
party in  interest  entities:  and  2)  the  sale. 
exchange  or  transfer  between  WMC  and 
its  affiliates  and  the  Plans  of  any 
construction  or  permanent  loan  made  by 
a  Plan  to  a  party  in  interest,  and  the 
resulting  extension  of  credit  therefrom, 
provided  that: 

(a)  The  terms  of  the  transactions  are 
not  less  favorable  to  the  Plans  than  the 
terms  generally  available  in  arm's-length 
transactions  between  unrelated  parties: 

(b)  Such  sales,  exchanges  or  transfers 
are  expressly  approved  by  a  Plan 
fiduciary  independent  of  WMC  and  its 
affiliates  who  has  authority  to  manage 
or  control  those  Plan  assets  being 
invested  In  mortgages  or  participation 
interests  therein; 

(c)  No  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  WMC  or  any  of  its  affiliates  with 
regard  to  such  sale,  exchange  or  transfer: 

(d)  The  decision  to  invest  in  a  loan  or 
a  participation  interest  therein  is  not 
part  of  an  arrangement  under  which  a 
fidudary  of  a  Plan,  acting  with  the 
knowledge  of  WMC  or  its  affiliate, 
causes  a  transaction  to  be  made  with  or 
for  the  benefit  of  a  party  in  interest  (as 
defined  in  section  3(14)  of  the  Act)  with 
respect  to  the  Plan; 

(e)  At  the  time  of  its  acquisition  of  a 
loan  or  participation  interest  therein,  no 
Plan  will  have  more  than  25%  of  its 
assets  invested  in  construction  and 
permanent  mortgages: 

(0  WMC  and  its  affifiates  do  not  and 
will  not  act  as  fiduciaries  with  regard  to 
any  Plan  investing  in  permanent  and 
construction  loans  and  interests  therein 
as  described  in  this  proposed 
exemption:  and 

(g)  WMC  shall  maintain  or  will  cause 
to  be  maintained,  for  the  duration  of  any 
loan  or  participation  interest  therein 
sold  to  a  Plan  pursuant  to  this 
exemption,  such  records  as  are 
necessary  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  The  records  mentioned  above  must 
be  unconditionally  available  at  their 
customary  location  for  examination  for 


purposes  reasonably  related  to 
protecting  rights  under  the  Plans,  during 
normal  business  hours,  by:  Any  trustee, 
investment  manager,  employer  of  Plan 
participants,  employee  organization 
whose  members  are  covensd  by  a  Plan, 
participant  or  beneficiary  of  a  Plan. 

II.  If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975  (c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  any  transactions  to  which  such 
restrictions  would  otherwise  apply 
merely  because  WMC  or  any  of  its 
affiliates  is  deemed  to  be  a  party  in 
interest  with  respect  to  a  Plan  by  virtue 
of  providing  services  to  the  Plan  in 
connection  with  the  subject  loan 
transactions  (or  because  it  has  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F).  (G).  (H).  or 
(I)  of  the  Act),  solely  because  of  ihe 
ownership  of  a  loan  or  pariicipation 
interest  therein  as  described  in  this 
exemption  by  such  Plan. 

III.  Definitions.  For  purposes  of  this 
exemption. 

(a)  An  "affiliate"  of  WMC  includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  WMC. 

(2)  Any  officer,  director,  employee, 
relative  of,  or  fmrtner  in  any  such 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual. 

Temporary  Nature  of  Exemption:  If 
the  proposed  exemption  is  granted,  it 
will  be  effective  only  for  those 
transactions  entered  into  within  eight 
years  of  the  date  on  which  the  Final 
Grant  of  this  proposed  exemption  is 
published  in  the  Federal  Register. 

Summary  of  Facts  and  Representations 

1.  WMC  has  originated  income 
property  (commercial  and  multifamily) 
loans  since  1949  for  major  institutional 
buyers,  including  pension  funds,  life 
insurance  companies  and  thrift 
institutions.  In  1988.  WMC  was 
acquired  by  Puget  Sound  Bancorp  as  a 
wholly  owned  subsidiary 

2.  Through  the  decade  of  the  1 980's 
and  until  1993,  WMC  and  its  affiliates 
engaged  in  permanent  and  construction 
loan  origination  and  servicing  activities 
involving  Plans  as  lenders.  These 
activities  were  conducted  pursuant  to 
the  descriptions  contained  in  proposed 


and  final  prohibited  transaction 
exemptions  granted  by  the  Department. 
These  exemptions  were  PTE  85-1  (50 
FR  1004.  January  8,  1985).  and  PTE  89- 
78  (54  FR  35951,  August  30,  1989). 
These  exemptions  were  obtained  to 
allow  WMC  and  its  bank  and  non-bank 
affiliates  to  engage  in  loan  origination, 
sale  and  service  activity  and  other 
(unrelated)  banking  and  non-banking 
commercial  activity  with  Plans,  which 
would  otherwise  be  prohibited  under 
section  406(a)  of  the  Act  and  section 
4975  of  the  Code.'z  PTE  85-1  does  not 
provide  for  any  expiration  date,  and 
PTE  89-78  expired  on  August  30.  1994. 

3.  In  1993,  through  a  series  of 
acquisitions  involving  national  financial 
institutions,  WMC  became  a  subsidiary 
of  KeyCorp,  one  of  the  largest  bank 
holding  companies  in  the  U.S.  KeyCorp 
owTis  21  banks  and  trust  companies  and 
several  related  financial  services 
companies,  with  more  than  1,300 
branch  and  affiliate  offices  in  23  states. 
As  of  December  31, 1994,  KeyCorp  had 
assets  of  $64.6  billion. 

4.  At  present,  WMC  maintains  offices 
in  Seattle  and  Tacoma,  Washington,  but 
does  not  do  any  loan  originations. 
Following  the  expiration  of  PTE  89-78 
on  August  30,  1994,  WMC  did  not 
originate  any  new  loans  to  Plans.  Prior 
loans  are  now  serviced  elsewhere  except 
for  a  loan  made  by  the  Carpenters 
Retirement  Trust  of  Western 
Washington,  which  is  being  serviced  by 
KeyCorp  Mortgage,  Inc.,  an  affiliate  of 
WMC.  "The  applicant  represents  that 
seven  other  loans  were  placed  wixh 
Plans  by  WMC  or  its  affiliates  pursuant 
to  PTE  89-78.  The  applicant  represents 
that  no  Plan  has  suffered  any  loss  or 
default  with  respect  to  any  of  these 
loans.  To  allow  WMC  and  its  affiliates 
to  resume  loan  origination  and  servicing 
activities  with  Plans,  as  a  subsidiary  of 
KeyCorp  or  on  its  own  following 
possible  acquisition  by  outsiders, 
KeyCorp  has  applied  for  renewal  of  PTE 
89-78  to  augment  the  relief  afforded 
under  PTE  85-1. 

5.  The  proposed  activities  of  WMC 
and  its  affiliates  may  be  summarized  as 
follows: 

(1)  WMC  works  on  behalf  of  the 
borrower/developer  in  putting  together 
construction  and  permanent  financing 
for  commercial  and  multifamily 
residential  real  estate  projects.  The  role 
of  WMC  is  to  provide  or  arrange  for  all 
of  the  construction  financing  and  to 
arrange  a  negotiated  permanent 


commitment,  so  that  construction 
financing  is  paid  off  when  the  building 
is  completed.  In  some  cases,  WMC  or  its 
affiliates  also  participate  in  funding  the 
construction  or  permanent  loans.  WMC 
works  on  behalf  of  the  borrower/ 
developer  to  secure  permanent 
financing  alternatively  by:  (a) 
Committing  directly  to  the  borrower  for 
permanent  financing,  with  the  intention 
of  later  securing  a  permanent  lender;  (b) 
committing  to  the  borrower  based  on  a 
commitment  for  permanent  financing 
provided  by  another  lending  institution 
to  WMC:  or  (c)  securing  for  the 
borrower,  directly,  a  commitment  fi-om 
another  lending  institution  for  the 
permanent  financing,  with  such  a 
commitment  going  directly  from  the 
lender  to  the  borrower,  but  assigned  to 
WMC  during  the  construction  phase  as 
additional  collateral  and  security  for  the 
construction  loan. 

(2)  Loan  servicing  might  be  done  by 
WMC  or  an  affiliate.  Fees  paid  to  the 
servicer  would  run  1/8%  to  1%  per 
annum  on  the  outstanding  principal 
balance  of  permanent  loans.  Servicing 
fees  for  construction  loans  are 
determined  as  a  percentage  of  the 
outstanding  balance  of  the  loans.  The 
applicant  represents  that  all  fees  and 
charges  are  set  in  advance  in  accordance 
with  prevailing  market  conditions.'' 

(3)  In  conducting  these  permanent 
and  construction  loan  origination,  sales 
and  servicing  activities,  WMC  and  its 
affiliates  would  not  act  as  a  fiduciary  to 
any  lending  Plan.  Rather,  all  decisions 
to  invest  in  a  loan  would  be  made  by 
Plan  fiduciaries  independent  of  WMC 
and  its  affiliates.  In  the  case  of  loans 
made  to  parties  in  interest,  these 
fiduciaries  will  also  be  independent  of 
the  party  receiving  the  loan  proceeds. ''» 
If  construction  is  to  be  performed  by  a 


"PTE  85-1  exempted  transactions  involving 
permanent  loens  made  to  non-party  in  interest 
entities.  PTE  89-78  provided  relief  for  transactions 
involving  construction  loans  made  to  non-party  in 
interest  entities,  and  coixstruction  and  permanent 
loans  made  to  parties  in  interest. 


'J  The  Department  is  not  proposing  any  relief 
herein  for  the  receipt  of  fees  beyond  that  which  is 
provided  by  the  statutory  exemption  contained  in 
section  408(b)(2)  of  the  Act. 

"The  applicant  represents  that  no  loan  acquired 
by  a  Plan  which  is  made  to  a  party  in  interest  will 
be  a  loan  to  a  fiduciary  or  an  affiliate  thereof.  In 
this  regard,  the  Department  notes  that  any  such  loan 
would  involve  violations  of  section  406(b)  of  the 
Act  for  which  no  relief  is  being  proposed  herein. 

The  applicant  represents  that,  with  respect  to  the 
subject  loans,  construction  and  other  services 
related  to  the  project  may,  or  may  not,  be  performed 
by  a  party  in  interest.  The  Department  notes,  as  it 
did  in  the  proposal  to  both  PTE  85-1  and  89-78. 
that  where  the  construction  on  the  properly  which 
secures  the  loan  is  by  a  contributing  employer  to 
Ihe  Plan  and  a  principal  of  such  employer  exercises 
Tiduciary  authority  in  approving  the  Plan's 
investment  in  the  loan,  a  separate  prohibited 
transaction  under  section  406(b)  of  the  Act  may 
occur,  which  transaction  would  not  be  covered  by 
this  proposed  exemption.  See  also  condition  (d)  of 
Pan  I  of  this  proposed  exemption  which  has  the 
effect  of  precluding  relief  under  section  408(a)  of 
the  Act  for  certain  transactions  undertaken  for  the 
benefit  of  parties  in  interest. 


contributing  employer  or  other  party  in 
interest,  WMC  would  require  a  written 
statement  executed  by  the  independent 
fiduciary  that  its  decision  to  invest  was 
not  influenced  or  controlled  by  the 
borrower  or  any  other  party  in 
interest. '5 

(4)  WMC's  responsibilities  in  the 
administration  or  servicing  of  loans  sold 
to  Plans  will  vary  depending  on  the  loan 
type.  For  example,  construction  loan^ 
will  involve:  (a)  Releasing  construction 
loan  draws  and  hold  backs  as  various 
conditions  of  the  construction  loan  are 
satisfied:  (b)  adjustment  of  hard-line 
cost  items  in  the  construction  loan 
budget  to  reflect  actual  costs;  (c)  making 
certain  the  borrower  corrects  any  non- 
monetary defaults;  (d)  implementing 
borrower-requested  change  orders 
approved  by  WMC  staff  or  independent 
inspectors;  (e)  clearing  mechanics'  liens 
placed  on  the  property  during  the 
course  of  construction;  and  (f)  insuring 
general  compliance  by  all  parties  with  a 
construction  loan  agreement  and  related 
agreements. 

(5)  Any  loan  in  default  will  involve 
decisions  by  the  independent  Plan 
fiduciary,  or  by  WMC  in  accordance 
with  pre-  approved  guidelines  set  forth 
in  the  loan  documents.  The  loan 
documents,  including  default 
guidelines,  would  be  approved  by  the 
independent  fiduciary.  A  Plan,  acting 
through  its  independent  fiduciary, 
would  also  retain  the  ability  (with 
WMC's  consent)  to  transfer,  assign  or 
otherwise  dispose  of  its  interest  in  any 
construction  loan,  without  payment  of 
any  fee  or  penalty. 

(6)  As  to  purchase  of  either  permanent 
or  construction  loans,  or  interests 
therein.  Plans  would  not  pay  WMC  an 
investment  management,  investment 
advisor\',  sales  commission  or  similar 
fee.  In  addition.  Plans  would  not  pay 
more  for  any  loan  interest  than  would 
be  paid  by  an  unrelated  party  in  an 
cirm's-length  transaction. 

6.  WMC  represents  that  as  a  result  of 
being  a  party  in  interest  with  respect  to 
Plans  by  virtue  of  servicing  by  it  or 
affiliates  of  the  subject  loans  or 
participations  purchased  thereby,  WMC 
and  its  affiUates  would  be  prohibited 
fiom  engaging  in  other  commercial 
transactions  with  these  Plans,  such  as 
the  making  of  loans,  which  transactions 
have  nothing  to  do  with  the  mortgages 
or  participation  interests  held  by  the 
Plans.  The  Department  has  considered 
WMC's  request  for  relief  for  such 
transactions  and  has  decided  that 


"The  Departn>ent  is  not  proposing  exemptive 
relief  herein  for  any  violation  of  section  406(b)  of 
the  Act  resulting  from  the  provision  of  such 
construction  services.  See  footnote  above. 
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because  the  servicing  relationship  is 
established  as  a  necessary  result  of  the 
purchase  of  a  mortgage  or  participation 
interest  by  a  Plan,  subsequent 
transactions  between  the  parties 
otherwise  prohibited  by  section  406(a) 
are  not  likely  to  present  an  inherent 
abuse  potential.  Accordingly,  the 
Department  has  determined  that  it 
would  be  appropriate  to  propose  the 
relief  from  section  406(a)  contained  in 
Part  n  of  the  proposed  exemption. 

7.  hi  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
because  (a)  The  Plans  will  pay  no  more 
for  the  mortgages  and  participation 
interests  therein  than  would  be  paid  by 
an  unrelated  party  In  an  arm's-length 
transaction,  (b)  aU  Plan  decisions  to 
invest  in  mortgages  and  participation 
interests  will  be  made  by  a  Plan 
fiduciary  independent  of  WMC  and  its 
affiliates,  (c)  at  the  time  of  its 
accfuisition  of  a  loan  or  a  participation 
therein,  no  Plan  will  have  more  than 
25%  of  its  assets  invested  in 
construction  or  permanent  mortgages: 

(d)  the  terms  of  the  construction  or 
permanent  loans  will  not  be  less 
favorable  to  the  Plans  than  the  terms 
generally  available  in  arm's-length 
transactions  with  unrelated  parties:  and 

(e)  no  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  will  be  paid  to  WMC  or  any 
of  its  afHliates  with  regard  to  such  sale, 
oxchange  or  transfer. 

Notice  to  Interested  Persons:  The 
applicant  represents  that  notice  will  be 
provided  to  all  trustees  of  Plans 
currently  holding  loan  investments 
originated  and/or  serviced  by  WMC 
and/or  its  affiliates.  In  addition,  WMC 
agrees  to  provide  a  copy  of  the  notice  of 
proposed  exemption  and  any 
subsequent  grant  of  such  exemption  to 
all  employee  benefit  plans  with  whom 
WMC  may  contract  in  the  future  to 
provide  services  as  described  herein. 
Such  notification  will  be  provided  prior 
to  WMC  entering  into  a  contract  to 
provide  such  services 

FOR  FUtrmER  ^FORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
.subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  In  interest  Of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 


including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  31st  day  of 

Maivh,  1995. 

Ivan  StTksfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

|FR  Doc.  95-6395  Filed  4-6-95;  8:45  ami 
BILLING  COOE  4S10-2»-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Meeting  of  the  Advisory  Committee  on 
Presidentiai  Libraries 

Notice  is  hereby  given  that  the 
National  Archives  and  Records 
Administration  (NARA)  Advisory 
Coounittee  on  Presi  .ential  Libraries  will 
meet  on  Sunday.  April  23  1995  from  3 
p.m.  until  6  p.m.  in  Room  100  of  the 
National  Archives  Building,  7th  Street 
and  Pennsylvania  Avenue,  NW., 


Washington.  CK],  and  on  Monday,  April 
24,  1995  frt>m  9  a.m.  imtil  2  p.m.  in 
Room  105  of  the  National  Archives 
Building. 

The  agenda  for  the  meeting  will 
address  budget  and  resource  issues,  and 
NARA  and  Presidential  library  programs 
in  light  of  Federal  government 
reductions. 

The  meeting  will  be  open  to  the 
pubhc.  For  additional  information,  call 
Richard  Jacobs.  Acting  Assistant 
Archivist.  Office  of  Presidential 
Libraries  at  (202)  501-5700. 

Dated:  March  29.  1995. 
Trudy  Huskamp  Peterson. 
Actiitg  Archivist  of  the  United  States. 
|FK  Doc.  9S-8598  Filed  4-6-95;  8:45  am] 
BIUJMO  COOE  7S15-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  International 
Advisory  Panel  (International 
Fellowships  and  Residencies 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  25-27,  1995  from  9:00  a.m.  to  7:00 
p.m.  on  April  25-26  and  from  9:00  a.m. 
to  5:00  p.m.  on  April  27.  This  meeting 
will  be  held  in  Room  716.  at  the  Nancy 
Hardcs  Center,  1100  Pennsylvania 
Avenue.  N.W..  Washington.  D.C.  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m  to  9:30  a.m. 
on  April  25  and  from  3:30  p.m.  to  5:00 
p.m.  on  April  27,  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  a.m.  to  7:00  p.m.  on 
April  25;  from  9:00  a.m.  to  7:00  p.m.  on 
April  26;  and  from  9:00  a.m.  to  3:30 
p.m.  on  April  27  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 


panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  )rou  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  N.W.. 
Washmgton,  D.C.  20506.  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Comnuttee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington,  D.C.  20506.  or  call 
202/682-5433. 

Dated:  April  4,  1995. 
Yvonne  M.  Sabine, 
Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Aris. 
IFR  Doc.  95-8631  Filed  4-6-95;  8:45  am] 

BILUMG  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Panel  for  Biochemistry 
and  Molecular  Structure  and  Function — 
#1134, 

Date  and  Time:  Monday.  Tuesday,  and 
Wednesday.  April  24.  25.  &  26.  1995.  8.30 
a.m.  to  6:00  p.m. 

rtoce:  The  National  Science  Foundation. 
4201  Wilson  Blvd..  Room  330,  Arlington,  VA 
22230. 

Type  of  Meeting:  Clcspd. 

Contact  Persons:  Dr.  Kamal  Shukla  and  Dr 
Stewart  Hendrickson,  Program  Directors  for 
Molecular  Biophysics.  Room  655.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  Virginia  22230.  (703/306-1444). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Molecular 
Biophysics  Program  of  ths  Division  of 
Molecular  and  Cellular  Biosciunces  at  NSF 
for  financial  supp>ort 

Agenda:  To  revi»i»r  and  evaluate  research 
prop)osals  submitted  to  the  Molecular 
Biophysics  Program  as  f>art  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proptrietary  or  cdnfidential  nature,  including 
technical  information;  Financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Covemment 
in  the  Sunshine  Act 


Dated:  April  3.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-8565  Filed  4-6-95;  8:45  ami 
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Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Pane!  in  Bioengineering  and 
Environmental  System  (•1189). 

Date  and  Time:  April  27-28, 1995: 8:00 
am-5:00  pm. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken.  Program 
Director.  Biochemical  Engineering  and 
Biotechnology,  Room  565.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Biosystems  Analysis  and  Control  (BAG) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation:  financial  data,  such  as 
salaries  and  personal  -information  concerning 
individuals  associated  with  the  projxtsals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dared;  April  3. 1995 
M.  Rebecca  Winkler. 
Committee  Manag/ement  Officer 
[FR  Doc.  95-8555  Filed  4-6-95;  8:45  ami 

aiUJNG  COOE  75$6-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Sp>ecial  Emphasis  Panel  in 
Biological  Sciences  (1754) 

Date  and  Times:  .April  27-28, 1995:  9:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  Room 
320,  4201  Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Part  open. 

Contact  Person:  Dr.  Karen  Sigvardt. 
Program  Director,  Division  of  Integrative 
Biolog>'  and  Neuroscienoe.  Suite  685, 


National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230,  TelepbooK 
(703b  306-1416. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finemcial  supptort. 

Minutes:  May  be  obtained  ftrmi  die  contact 
person  listed  above. 

Agenda:  Open  Session:  April  28. 1995. 
11:00  a.m.  to  12«)  noon,  to  discuss  goals  and 
assessment  procedures.  Closed  Session:  April 
27.  9:00  a-m.  to  5J00  pjo.;  April  28.  9:00  ajn. 
to  11:00  a.m.  and  12:00  noon  to  5:00  p.m.  to 
review  and  evaluate  Biosystems  Analysis  and 
Control  (BAG)  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature.  .. deluding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3.  1995. 
M.  Rebecca  Winkler, 
Committee  Maruigement  Officer. 
[TV.  Doc.  95-8558  Filed  4-6-95;  8:45  a-ml 
BILLmG  CODE  7S5S-01-M 


Advisory  Panel  ForCeli  Biology 
Program;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amwttded),  the  National  science 
Foimdation  aimounces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Panel  for  Cell  Biology. 

Date  and  Time:  April  24-26, 1 995.  8:30  am 
to  5:00  pm. 

Place:  Room  390.  National  Science 
Foundation,  4201  Wi(?or  Boulevard. 
Arlingtoo.  VA  22230. 

Tyqx  of  Meeting:  Closed. 

Contact  Person:  Dr.  B.irbara  Zain.  Dr.  Larry 
GrifTmg  and  Dr.  David  Cafxx).  Program 
Directors,  for  Cell  Biology.  Division  of 
Molerular  and  Cellular  b;oscieDces.  Nationai 
Science  Foundation,  4201  Wilson  Boulevard. 
Room  655.  Arlington,  VA  22230.  Telephone: 
(703)  306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  rpsearch 
proposals  submitted  to  the  Cellular 
Organizaiton  Program  as  part  of  the  selection 
process  for  avvards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552t>(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 
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Dated:  April  3,  1995. 
M.  Rebecca  WinkJer, 
Committee  Management  Officer. 
(FR  Doc.  95-8.566  Filed  4-6-95:  8;45  am) 
WLUNQ  COOC  TSa6-01-M 


Advisory  Panel  for  Cognitive, 
Psychological  and  Language 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (f*ub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  .advisory  Panel  for  Cognitive, 
Psychological  and  Language  Sciences 
(#1758). 

Date  and  Time:  April  26-28.  1995;  9  a.m- 
6  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard.  Room 
380.  Arlington,  VA  22230. 

Type  of  Meeting:  Part -Open 

Contact  Person:  Dr.  Leslie  A.  Zebrowitz, 
Program  Director  for  Social  Psychology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1728. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  contieming  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  session:  Friday.  April  28, 
1995;  9  a.m.-lO  a.m. 

Closed  session:  April  26-27,  1995:  9  a.m.- 
6  p.m.  and  April  28,  1995;  10  a.m.-6  p.m.  To 
review  and  evaluate  social  psychology 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
prop)Osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3.  19^5. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc  95-8561  Filed  4-6-95;  8:45  am) 

HLLINO  COOC  7S6a-01-M 


Eartti  Sciences  Proposal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Dates  and  Times:  April  26-28,  1995:  8:30 
a.m.  to  6  p.m. 

Place:  Purdue  University.  West  Lafavette, 
IN  47907 


Type  of  meeting:  Closed 

Contact  person:  Dr.  Daniel  F.  Weill, 
Program  Director,  Instrumentation  & 
Facilities  Program.  Division  of  Earth 
Sciences,  Room  785.  National  Science 
Foundation,  Arlington,  VA  22230,  (703)  306- 
1558. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Instrumentation  k  Facilities  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-8570  Filed  4-6-95;  8:45  am] 
BtLUNQ  COOC  7SSe-01-M 


Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences  (#1759). 

Dotes  and  Times:  April  27-28, 1995 

Place:  Room  390  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  meeting:  Closed 

Contact  person:  Dr.  Robin  Cantor,  Program 
Director  for  DRMS,  Division  of  Social. 
Behavioral  and  Economic  Research,  National 
Science  Foundation,  Room  995,  4201  Wilson 
Boulevard.  Arlington,  VA.  Telephone:  (703) 
307-1757. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  DRMS 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-8559  Filed  4-6-95;  8:45  ami 

BILUNO  COOC  7$S»-01-M 


Advisory  Panel  for  Genetics  &  Nucleic 
Acids;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Genetics  ft 
Nucleic  Acids  (#1149). 

Dates  and  Times:  Wednesday  April  26. 
thru  Friday  April  28,  1995.  at  8:30  a.m.  to  5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA.  Room  310. 

Type  of  Meeting:  Closed. 

Cbn/ocf  Person:  Charles  Liarakos.  Program 
Director  for  Biochemical  Genetics.  Division 
of  Molecular  and  Cellular  Biosciences,  Room 
655.  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1439. 

Purpose  of  Meeting:  lo  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Biochemical  Genetics 
Program  in  the  Division  of  Molecular  ft 
Cellular  Biosciences  at  NSF  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
prof)osals.  These  matters  are  exempt  under  5 
use.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3. 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  95-8563  Filed  4-6-95;  8:45  am) 

BtLUNG  CODE  755&-01-III 


Advisory  Panel  for  Genetics  A  Nucleic 
Acids;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Genetics  ft 
Nucleic  Acids  (#1149). 

Dates  and  Times:  Monday  April  24,  thru 
Wednesday  April  26,  1995,  at  8:30  am  to  5 
pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd  ,  Ariington,  VA,  Room  320. 

Type  of  Meeting:  Closed. 

Contact  Person:  Susan  PR.  Snyder 
(Program  Manager)  or  Philip  Harriman 
(Program  Director)  for  Microbial  Genetics, 
Division  of  Molecular  and  Cellular 
Biosciences,  Room  655,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1441. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  pro[>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Microbial  Genetics  Program 


in  the  Division  of  Molecular  ft  Cellular 
Biosciences  at  NSF  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiifonnatioD  of  a 
proprietary  or  confideatial  nature,  including 
technical  informalion:  financial  data,  such  as 
salaries;  and  pwrsonal  information 
concerning  Individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  3. 1995 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doa  95-8564  Filed  4-6-95;  8:45  am) 

BILUNQ  COOE  7S&6-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development  (HRD);  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  follovsring 
meeting. 

Name  and  committee  code:  Special 
Emphasis  Panel  In  Human  Resource 
Development  (#1199). 

Date  and  time:  April  27-28, 1995;  8:30 
a.m.— 4:30  pjn. 

Place:  Room  1235;  National  Science 
Foundation:  4201  Wilson  Btvd  .  Arlington, 
VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Albert  Bridgewater: 
Program  Director.  MIE;  Human  Resource 
Development  (HRD);  Room  815.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  2223(0.  Telephone:  (703)  306- 
1605. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Model 
Institutions  tor  Excellence  (MIE)  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  pwrsonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3,1995 
M.  Rebecca  Winkler; 
Committee  Management  Officer 
[FR  Doc.  9!>-8554  Filed  4-^-95;  8:45  am) 

BILUMO  CODE  7MS-01-M 


Special  Emphasis  Panel  in  information 
Rot}Otics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 


Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  Robotics  and  intelligent  Systems 
(1200). 

Date  and  Time:  April  24-25. 1995,  8:30 
a.m.  to  5:00  p.m. 

Place:  Holiday  Inn-Arlington  Hotel,  4610 
N.  Fairfax  Drive,  Arlington.  VA  22202. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff.  Acting 
Deputy  Division  Director,  Robotics  and 
Intelligence.  Room  1115,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  profwsals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Rc^wtics 
and  Machine  Intelligence  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  intonnation;  financial  data,  such  as 
salaries;  and  fiersonal  information 
concerning  individuals  associated  with  the 
prop>osals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3, 19»5. 
M.  Rebecca  WinkJer, 
Committee  Management  Officer. 
(PR  Doc.  95-8562  Filed  4-&-95;  8:45  ami 
BILUNO  CODE  7S6C-01-M 


Matt>ematical  and  Physical  Sciences 
Advisory  Committee  Subcommittee  on 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences. 
Subconunittee  on  Astronomical  Sciences 
(#66). 

Dates  and  Time:  April  26, 1995.  9  a.m.-6 
p.m..  April  27. 1995,  9  a.m.-12  Noon 

Place:  Room  360.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Hugh  M.  Van  Horn. 
Director,  Division  of  Astronomical  Sciences. 
National  Science, Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1820. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  and  discuss  status  of  .NSF- 
funded  astronomy  projects  with  the  objective 
of  achieving  the  highest  quality  forefront 
research  for  the  funds  allocated. 

/Agenda:  Wednesday,  April  26, 1995. 
Discussion  of  FY  1995  Budget  Status;  FY 
1996  Budget  Request  to  Congress;  Status  of 
GPRA.  GEMINI.-MMA.  National  Obser/atory 
Reports:  Discussion  of  Long-Rsnge  Plan 
Formulation. 


Dated:  April  3.  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-8556  Filed  4-6-95;  8:45  am] 

BU.UNG  COOE  7SSfr-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Dates  and  Times:  April  24-25, 1995;  8:30 
a.m.  til  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1060.  Arlington. 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr  Alvin  Thaler.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1880. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  prop>osals 
submitted  to  National  Science  Foundation  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Grants  for  Scientific 
Computing  Resaarcb  Environments  for  the 
Mathematical  Sciences  (SCREMS),  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under  5 
U.S  C.  5523b(c)  (4)  and  (6)  of  the  Government 
m  the  Sunshine  Act. 

Dated:  April  3. 1995. 
M.  Rebecca  Winkler, 
Comimttee  Management  Officer 
(FR  Doc.  95-8557  Filed  4-6-95:  8:45  ami 
BlUiNG  COOE  755S-01-M 


Advisory  Commtttee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

in  accordance  with  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  as.aniended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

.Vcne:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (#66). 

Dates  and  Times:  April  24.  1995.  8:30  am- 
7  pm;  April  25,  1995,  8:30  am-4  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1235.  Arlington. 
VA  22230. ' 

Type  of  Meeting:  Open. 

Contact  Person:  Thomas  A.  Weber, 
Executive  Officer,  MPS,  National  Science 
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Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  telephone:  (703)  306- 
1802. 

Minutes:  May  be  obtained  from  the  contact 
fwrson  listed  above. 

Meeting  Purpose:  To  provide  advice  and 
recommendations  on  development  of  MPS 
strategic  planning  mechanisms:  provide 
advice  on  the  appropriateness  of  current 
disciplinary  boundaries:  evaluate  the  current 
MPS  interfaces  with  academia  and  industry: 
and  advise  or  methods  of  achieving  overall 
program  excellence  in  MPS. 

Agenda: 

April  24,  1995 
AM — Introductory  Remarks:  Discussion  on 

Benchmarking  Science. 
PM — Discussion  on  OMA:  Prioritization 
Discussion  with  MPS  Divisions. 
April  25.  1995 
AM — Reports  on  Programs  and  Plans/ 

Education  Measures  of  Success. 
PM — Discussion/Summary  of  Issues. 
Dated  April  3, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  95-6567  Piled  4-6-95;  8:45  am) 
MtLMO  COM  TSa»-01-M 


Advisory  Panel  for  Neuroscienca; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Dotes  and  Times:  April  24-25,  1995;  9  a.m. 
to  5  p.m. 

Place:  Room  310,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  dhristopher  Piatt. 
Program  Director.  Sensory  Systems.  Division 
of  Integrative  Biology  and  Neuroscience. 
Suite  685.  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington,  VA  22230 
Telephone:  (703)  306-1424. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
fterson  listed  above. 

Agenda:  Open  session:  April  24.  1995;  3 
p.m.  to  4  p.m..  to  discuss  goals  and 
assessment  procedures.  Qosed  Session:  April 
24, 1995;  9  a.m.  to  3  p.m..  4  p.m.  to  5  p.m.; 
April  25. 1995;  9  a.m.  to  5  p.m.  To  review 
and  evaluate  Sensory  Systems  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Qosmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Ckivernraent 
in  the  Sunshine  Act. 


Dated:  April  3.  1995. 
M.  Rebecca  Winider. 
Committee  Management  Officer. 
|FR  Doc.  95-6568  Filed  4-6-95;  8:45  am] 

BiUJNO  COOC  7866-01-M 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Dates  and  Times:  April  24-25. 1995.  9  a.m. 
to  5  p.m. 

Place:  Room  370.  4201  Wilson  Boulevard. 
Arlington.  VA. 

Type  of  Meeting:  Part -Open. 

Contact  Person:  Dr.  Karen  Sigvardt. 
Program  Director.  Neuronal  a\\<i  Glial 
Mechanisms,  Division  of  Integrative  Biology 
and  Neuroscience.  Suite  685.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230Telophone:  (703)  306- 
1424. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  session:  April  24.  1995;  2 
p.m.  to  3  p.m..  to  discuss  goals  and 
assessment  procedurei.  Closed  Session:  April 
24,  1995;  9  a.m.  to  2  p.m..  3  p.m.  to  5  p.m.; 
April  25.  1995;  9  a.m.  to  5  p.m.  To  review 
and  evaluate  Neuronal  and  Glial  Mechanisms 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  prop>osals  twing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-8569  Filed  4-6-95:  8:45  am| 
MUJNQ  COOC  7SS6-01-M 


Advisory  Panel  for  Physiology  and 
Behavior;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Behavior. 

Dates  and  Times:  April  24  and  25. 1995, 
8  a.m.-6  p.m. 

Place:  Room  340.  4201  Wilson  Boulevard 
Arlington.  Virginia  22230. 
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Type  of  Meeting:  Part -Open 

Contact  Person:  Dr.  Elvira  Doman  and  Dr. 
Eldon  Braun,  Program  Directors.  Integrative 
Animal  Biology,  Division  of  Integrative 
Biology  and  Neuroscience.  Room  685. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington,  Virginia  22230 
Telephone:  (703)  306-1421 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  al>ove. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  Session:  Tuesday.  April  25, 
4  p.m.  Discussion  with  Mary  Clutter. 
Assistant  Director,  Directorate  for  Biological 
Sciences.  Closed  Session:  Monday.  April  24. 
8  a.m. -6  p.m..  Tuesday,  April  25.  8  am. -4 
p.m.  To  review  and  evaluate  Integrative 
Animal  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  .1 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  3.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-8560  Filed  4-6-95;  8:45  ami 

MLLINO  COOC  7SS»-0t-«l 


Special  Emphasis  Panel  in  Office  of 
Systemic  Reform;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  follovtring 
meeting. 

Name  and  Code:  Special  Emphasis  Panel 
in  Office  of  Systemic  Reform  (1765). 

Dates  and  Times:  April  24,  1995  and  April 
25,  1995  (8am-5pm). 

Place:  Holiday  Inn-Arlington,  4610  N. 
Fairfax  Drive.  Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Gerald  Gipp  or  Jody 
Chase,  Program  Directors.  Rural  Systemic 
Initiatives.  Room  875,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Ariington.  VA  22230.  Telephone:  (703)  306- 
1684. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
for  the  Rural  Systemic  Initiatives  Program  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing-  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
prop>osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  April  3. 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc  95-8571  Filed  4-6-95:  8:45  am] 
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NUCLEAR  REQUU\TORY 
COMMISSION 

Pocket  No.  SIN  50-628] 

Arizona  Public  Service  Company,  et 
al.;  (Palo  Verde  Nuclear  Generating 
Station,  Unit  No.  1),  Exemption 

I 

The  Arizona  Public  Service  Company, 
et  al.  (APS  or  the  licensee)  is  the  holder 
of  Facility  Operating  License  No.  NPF- 
41,  which  authorizes  operation  of  the 
Palo  Verde  Nuclear  Generating  Station. 
Unit  No.  1  (PVNGS-1).  The  license 
provides,  among  other  things,  that 
PVNGS-1  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  PVNGS-1  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Maricopa  County, 
Arizona. 

II 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
lealcage  rate  tests  (ILRTs)  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shut  down  for  the  10-year 
inservice  inspection. 

m 

By  letter  dated  December  28.  1994. 
the  licensee  requested  temporary  relief 
from  the  requirement  to  perform  a  set  of 
three  Type  A  tests  at  approximately 
equal  intervals  during  each  10-year 
service  period  of  the  primary 
containment.  The  requested  exemption 
would  permit  a  one-time  interval 
extension  of  the  third  Type  A  test  by 
approximately  20  months  (from  the 
1995  refueling  outage,  which  begins  in 
May  1995,  to  the  sixth  refueling  outage 
(1R6),  currently  scheduled  for 
September  1996)  and  would  permit  the 
third  Type  A  test  of  the  10-year 
inservice  inspection  period  not  to 
correspond  with  the  end  of  the  inservice 
inspection  interval. 

The  licensee's  request  concluded  that 
the  proposed  changes  for  PVNGS-1 ,  a 
one-time  extension  of  the  interval 
between  the  second  and  third  ILRTs  and 
a  decoupling  of  the  third  test  from  the 


outage  corresponding  to  the  end  of  the 
10-year  inservice  inspection  period,  is 
justified  for  the  following  reasons: 

The  previous  testing  history  at 
PVNGS-1  provides  substantial 
justiBcation  for  the  proposed  test 
interval  extension.  Type  A  testing  is 
performed  to  determine  that  the  total 
leakage  from  primary  containment  does 
not  exceed  the  maximum  allowable 
leakage  rate  (L,)  as  specified  in  the 
PVNGS-1  technical  specifications  (TS). 
The  primary  containment  maximum 
allowable  leakage  rate  provides  an  input 
assimiption  to  the  calculation  required 
to  ensure  that  the  maximum  potential 
offsite  dose  during  a  design  basis 
accident  does  not  result  in  a  dose  in 
excess  of  that  specified  in  10  CFR  100. 
The  allowable  L,  for  PVNGS-1  is  0.10 
percent  by  weight  of  the  containment  air 
per  24  hours  at  P.,  where  P,  is  defined 
as  the  calculated  peak  internal 
containment  pressure  related  to  the 
design  basis  accident,  specified  in  the 
PVNGS-1  TS  as  49.5  psig.  The 
acceptance  criteria  for  the  Type  A  test 
is  75  percent  of  L,  or  0.075  percent  by 
■  weight  of  the  containment  air  per  24 
hours  at  Pa. 

In  each  of  the  two  previous  periodic 
ILRTs  at  PVNGS-1  (the  results  were 
0.066  percent  and  0.067  percent  by 
weight  of  the  containment  air  per  24 
hours  at  P„  respectively),  the  results 
obtained  were  below  the  test  acceptance 
criteria  of  75  percent  of  L,  or  0.075 
percent  by  weight  of  the  containment  air 
per  24  hours  at  P„  thereby, 
demonstrating  that  PVNGS-1  is  a  low- 
leakage  containment. 

The  licensee  performed  a  plant- 
specific  study  concluding  that  the 
extension  of  the  Type  A  test  has  a 
negligible  impact  on  overall  risk.  This 
study  relied  heavily  on  the  existing 
Tvpe  B  and  C  testing  program  which  is 
not  affected  by  this  exemption,  and  will 
continue  to  effectively  detect 
containment  leakage. 

Additionally,  the  licensee  stated  that 
its  exemption  request  meets  the 
requirements  of  10  CFR  50.12, 
paragraphs  (a)(2)(ii)  (the  underlying 
purpose  of  the  regulation  is  achieved), 
and  (a)(2)(iii)  (compliance  would  result 
in  undue  hardship  or  other  costs  that 
are  significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted),  for  th^  follovdne  reasons: 

The  licensee  categorized  mechanisms 
that  could  cause  degradation  of  the 
containment  into  two  types:  (1) 
Degradation  due  to  work  which  is 
performed  as  part  of  a  modification  or 
maintenance  activity  on  a  component  or 
system  (activity  based);  or  (2) 
degradation  resulting  from  a  time  based 
failure  mechanism  (i.e.,  deterioration  of 


the  containment  structure  due  to 
pressure,  temperature,  radiation, 
chemical  or  other  such  effects).  To 
address  the  potential  degradation  due  to 
an  activity  based  mechanism,  the 
licensee  reviewed  containment  system 
related  modifications  performed  since 
the  last  Type  A  test.  The  licensee 
concluded  that  the  modifications 
performed  did  not  impact  containment 
integrity,  or  the  modifications  have,  or 
will  be,  tested  adequately  to  ensure  that 
there  is  no  degradation  from  an  activity 
based  mechanism.  In  addition,  the 
licensee  maintains  administrative 
controls  which  ensure  that  an 
appropriate  retest,  including  local  leak 
rate  testing,  if  applicable,  is  specified  for 
maintenance  activities  which  affect 
primary  containment  integrity. 

Regarding  time  based  failure 
mechanisms,  the  licensee  concluded 
that  risk  of  a  non-detectable  increase  in 
the  primary  containment  leakage  is 
considered  negligible  due  to  the  10  CFR 
Part  50,  Appendix  J.  Type  B  and  C 
testing  program.  The  Ucensee  stated  that 
without  actual  accident  conditions, 
structural  deterioration  is  a  gradual 
phenomenon  which  requires  periods  of 
time  well  in  excess  of  the  proposed  81- 
month  test  interval  which  would  result 
by  performing  the  third  periodic  Type  A 
test  during  the  sixth  refueling  outage  in 
Unit  1.  Other  than  accident  co^iditions, 
the  only  external  mechanism  inducing 
stress  of  the  containment  structure  is  the 
test  itself.  The  hcensee  maintains  that 
the  longer  test  interval  would,  therefore, 
lessen  the  frequency  of  stressing  the 
containment. 

Additionally,  the  licensee  has 
performed  the  general  inspections  of  the 
accessible  interior  and  exterior  surfaces 
of  the  containment  structures  and 
components  prior  to  the  previous  Type 
A  tests,  as  required  by  10  CFR  Part  50, 
Appendix  J,  Section  V.A.  These 
inspections  are  intended  to  imcover  any 
evidence  of  structural  deterioration 
which  may  affect  either  the  containment 
structural  integrity  or  leak  tightness.  At 
PVNGS-1 ,  there  has  been  no  evidence 
of  structural  deterioration  that  would 
impact  structural  integrity  or  leak 
tightness.  In  a  phone  conversation  with 
the  licensee  on  March  23, 1995,  the  staff 
noted  that  these  inspections,  though 
limited  in  scope,  provide  an  important 
added  level  of  confidence.  The  licensee 
committed  to  perform  the  general 
containment  civil  inspection  during  the 
upcoming  refueling  outage  (1R5). 

The  10  CFR  Part  50,  Appendix  J,  Type 
B  tests  are  intended  to  detect  local  leaks 
and  to  measure  leakage  across  pressure 
containing  or  leakage  limiting- 
boundaries  other  than  valves,  such  as 
containment  penetrations  incorporating 
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resilient  seals,  gaskets,  doors,  batches, 
etc.  The  10  CFR  Part  50.  Appendix  J, 
Type  C  tests  are  intended  to  measure 
reactor  system  primary  containment 
isolation  valve  leakage  rates.  The 
frequency  and  scope  of  Type  B  and  C 
testing  is  not  being  altered  by  this 
proposed  exemption  request.  The 
acceptance  criterion  for  Tyfw  B  and  C 
testing  is  0.6  L..  This  acceptance 
criterion  is  for  the  sum  of  all  vaives  and 
penetrations  subject  to  Type  B  and  C 
testing  and  represents  a  considerable 
portion  of  the  Tjrpe  A  test  allowable 
leakage.  The  results  of  the  as-left 
combined  Type  B  and  C  leakage 
measured  since  the  last  Unit  1  Type  A 
test  are  0.054  U.  006  U.  and  0.13  U  (for 
the  February  1991.  May  1992.  and 
November  1993  outages,  respectively). 
The  licensee  maintains  that  these  test 
results  are  substantially  below  the 
acceptance  criterion  of  0.60  L,  and 
demonstrate  a  good  historic 
performance  of  containment  integrity. 

The  proposed  schedular  exemption 
would  allow  the  third  Type  A  leakage 
rate  test  in  Unit  1  to  be  performed 
during  the  Fall  1996  (IR6)  refueling 
outage,  which  meets  the  10  CFR  Part  50, 
Appendix  J.  requirement  of  performing 
three  tests  in  a  10-year  time  period.  The 
performance  of  a  fourth  Type  A  test 
during  the  Unit  1  seventh  refueling 
dutage,  in  order  to  coincide  with  the 
outage  at  the  completion  of  the 
extended  10-year  ISI  interval,  is  not 
deemed  to  be  appropriate,  as  it  would 
result  in  additional  radiation  exposure 
to  personnel,  increased  length  of  the 
refueling  outage  and  significant 
additional  cost.  Omitting  the  test  will 
result  in  dose  savings  by  eliminating 
contamination  and  by  reducing 
radiation  exposure  from  the  venting  and 
draining  of  piping  penetrations 
necessary  to  establish  the  appropriate 
test  conditions.  There  would  also  be 
dose  savings  from  eliminating  the  need 
to  install  and  remove  the  temporary 
instrumentation  necessary  to  perform 
the  Type  A  test.  Performing  a  fourth 
Type  A  test  would  also  increase  the 
duration  of  the  affected  outage  by 
approximately  3  days  and  result  in 
additional  costs  associated  with  this 
increase. 

A  PVNGS-1  plant-specific  analysis 
was  performed  to  evaluate  the  potential 
for  extending  the  Type  A  test  frequency. 
The  PVNGS-1  plant-specific  analysis 
considered  the  extension  of  the  interval 
to  as  much  as  240  months.  The 
conclusion  of  the  analysis  was  that  the 
extension  of  the  Type  A  test  interval  has 
a  negligible  impact  on  overall  risk.  The 
licensee's  exemption  request  does  not 
alter  the  frequency  for  performance  of 
Type  A  testiiig  (i.e..  it  still  maintains  a 


frequency  of  3  tests  per  10  years). 
However,  the  hcensee  maintains  that 
the  data  from  this  study  support  the 
requested  exemption  from  the 
requirement  of  10  CFR  Part  50. 
Appendix  J,  regarding  "approximately 
equal  intervals."  The  interval  between 
the  second  and  third  Type  A  tests 
would  be  81  months  with  this 
exemption.  The  PVNGS-1  plant-specific 
analysis  supports  the  use  of  a  240- 
month  interval  with  a  negligible  impact 
on  overall  risk. 

The  licensee  referenced  10  CFR 
50.12(a)(2)(ii)  as  a  basis  for  this 
exemption.  This  section  defines  such  a 
circumstance  where  "application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  *  *  *  ."  The 
underlying  purpose  of  10  CFR  Part  50. 
Appendix  J.  Section  01.0. 1. (a),  is  to 
estabUsh  and  maintain  a  level  of 
confidence  that  any  primary 
containment  leakage,  during  a 
hypothetical  design  basis  accident,  will 
remain  less  than  or  equal  to  the 
maximum  allowable  value.  L.,  by 
performing  periodic  Type  A  testing. 
Compliance  with  the  "approximately 
equal  intervals"  clause  of  Appendix  J  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule,  as  explained  in  the 
above  technical  justification. 

The  licensee  also  referenced  10  CFR 
50.12(a)(2)(iii)  in  its  submittal,  which 
states  the  NRC  may  grant  exemptions 
from  requirements  of  10  CFR  Part  50 
when  "compliance  would  result  in 
undue  hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated  *   *  '."The  current 
PVNGS-1  Type  A  test  schedule  would 
require  that  four  Type  A  tests  be 
performed  in  an  extended  ISI  interval. 
This  current  schedule  would  result  in 
unnecessary  additional  radiation 
exposure  in  order  to  perform  the  test 
and  unnecessary  costs  associated  %vith 
the  performance  of  the  test  and  the  costs 
associated  with  the  increase  in  the 
length  of  the  refueling  outage.  Regarding 
the  impact  of  this  exemption  on  overall 
risk,  it  is  the  staffs  experience  that  risk 
is  insensitive  to  the  Type  A  test 
frequency  at  values  of  leakage  close  to 
L,.  Therefore,  while  the  staff  agrees  with 
the  licensee's  conclusion  that  the  risk 
increase  resulting  from  granting  this 
exemption  is  small,  the  time  interval 
has  no  particular  significance. 
Additionally,  the  staff  has  previously 
discussed  with  the  hcensee  that  its 
scheduling  of  containment  ILRTs  early 


in  the  ISI  interval  is  largely  responsible 
for  the  necessity  of  performing  an 
additional  test,  and  would  not 
constitute  a  hardship  that  was  not 
anticipated  at  the  time  the  rule  was 
vritten.  Therefore,  the  staff  has 
reviewed  this  exemption  request  against 
the  criteria  of  10  CFR  50.12(a)(2)(ii). 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the  Type 
A  test  by  approximately  20  months. 
Additionally,  for  schedular  reasons,  the 
final  Type  A  test  of  the  10-year  inservice 
inspection  period  is  proposed  to  be 
decoupled  from  the  requirement  to 
perform  it  during  the  same  outage  (the 
final  Type  A  test  would  be  performed 
the  outage  prior  (1R6)  to  the  end  of  the 
inservice  inspection  period). 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determined,  for  the 
reasons  discussed  below,  that  special 
circumstances,  as  provided  in  10  CFR 
50.12(a)(2)(ii),  are  present  justifying  the 
exemption;  namely,  that  apphcation  of 
the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  underlying  pur]x>se  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period,  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  bom  continuing  or 
becoming  unknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
the  exemption  request.  The  NRC  staff 
has  noted  that  the  Ucensee  has  a  good 
record  of  ensuring  a  leak-tight 
containment.  All  Type  A  tests  have 
passed  with  adequate  margin.  The 
licensee  has  also  noted  that  the  results 
of  the  Type  A  testing  have  been 
confirmatory  of  the  Type  B  and  C  tests 
(which  will  continue  to  be  performed). 
Additionally,  the  licensee  has 
committed  to  perform  the  general 
contaiimient  civil  inspection  during  the 
upcoming  refuefing  outage  (1R5). 
thereby  providing  an  added  level  of 
ccmfidence  in  the  continued  integrity  of 
the  containment  boundary. 
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The  NRC  staff'  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493,  which 
provides  the  technical  justification  for 
the  present  Appendix  J  rulemaking 
effort  which  also  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Type  A  test, 
measures  overall  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493.  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILRT  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  three  percent  of  all 
failures.  This  study  agrees  with  previous 
NRC  staff  studies  which  show  that  Type 
B  and  C  testing  can  detect  a  very  large 
percentage  of  containment  leaks.  The 
PVNGS-1  experience  has  also  been 
consistent  with  this. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NET),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  1.0  U-  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2  La;  in 
one  case  the  leakage  was  found  to  be 
approximately  2  L*;  in  one  case  the  as- 
found  leakage  was  less  then  3  L.;  one 
case  approached  10  La;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21  L,.  For  about  half  of 
the  failed  ILRTs,  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  the  L, 
(approximately  200  La,  as  discussed  in 
NUREG-1493). 

Based  on  generic  and  plant-specific 
data,  the  NRC  staff  finds  the  licensee's 
proposed  one-time  exemption  to  permit 
a  schedular  extension  of  one  cycle  for 
the  performance  of  the  Appendix  Type 
A  test,  and  the  decoupling  of  the  third 
test  to  be  performed  coincident  with  the 
completion  of  the  inservice  inspection 
period,  to  be  acceptable. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  will  not  have  a 


significant  impact  on  the  human 
environment  (60  FR  16180). 

This  exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1R7  refueling  outage. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1995. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects — 
ni/[V,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-6585  Filed  4-6-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35555;  File  No.  SR-NYSE- 
95-10] 

Self-Regulatory  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc., 
Relating  to  Margin  Requirements  for 
Over-the-Counter  Options  and  Interest 
Rate  Composites 

March  31, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act "),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  9,  1995.  the 
New  York  Stock  Exchange.  Inc. 
("NYSE")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
Exchange  Rule  431,  "Margins"  to 
estabhsh  margin  requirements  for  over- 
the-counter  ("OTC")  options  and 
interest  rate  composites.  Specifically, 
the  NYSE  proposes  to  establish  initial 
and/or  maintenance  margin 
requirements  for  short  positions  in  OTC 
options  overlying  certain  instruments 
which  are  equal  to  a  specified 
percentage  of  the  ciurent  value  of  the 
underlying  component  and  the 
applicable  multiplier,  if  any,  plus  any 
in-the-money  amount.  The  required 
OTC  option  margin  may  be  reduced  by 
any  out-of-the-money  amount,  but  may 
not  be  less  than  the  minimum  amount 
specified  for  each  option  category.  The 
percentages  of  the  current  value  of  the 
underlying  components  are  as  foUows: 
(1)  For  stock  and  convertible  corporate 


debt  securities,  30%,  with  minimum 
margin  of  10%;  (2)  for  industry  index 
stock  groups,  30%,  with  minimum 
margin  of  10%;  (3)  for  broad  index  stock 
groups,  20%,  with  minimiun  margin  of 
10%;  (4)  for  U.S.  Government  or  U.S. 
government  agency  debt  securities  other 
than  those  exempted  by  Rule  3a  12-7 
under  the  Act,^  5%,  with  minimum 
margin  of  3%;  (5)  for  corporate  debt 
securities  registered  on  a  national 
securities  exchange  and  OTC  margin 
bonds  as  defined  in  Section  220.2(t)  (1). 
(4),  and  (5)  ^  of  Regulation  T  under  the 
Act,  15%  with  minimum  margin  of  5%; 
and  (6)  for  all  other  OTC  options.  45%, 
with  minimum  margin  of  20%. 

The  text  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
NYSE,  and  at  the  Commission. 

II.  Self-Regulator>'  Organization's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  receiver' 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


>  Rule  3al2-7  under  the  Act  provides  that  options 
that  are  not  traded  on  a  national  securities  exchange 
and  which  relate  to  securities  that  are  direct 
obligations  of  the  U.S.  or  are  issued  or  guaranteed 
by  a  coqjoration  in  which  the  U.S.  has  a  direct  or 
indirect  interest  as  shall  be  designated  for 
exemption  pursuant  to  Section  3(a)(12)  of  the  Act 
are  exempt  from  all  provisions  of  the  Act  which  by 
their  terms  do  not  apply  to  "exempted  security"  or 
"exempted  securities,"  provided  that  the  securities 
underlying  the  option  represent  an  obligation  equal 
to  or  exceeding  $250,000  in  principal  amount. 

2  The  NYSE  clarified  that  category  five  of  the 
proposal  applies  to  OTC  margin  bonds  as  defined 
in  Section  220.2(t)  (1),  (4).  and  (5)  of  Regulation  T 
under  the  Act.  Telephone  converMtion  between 
Richard  Nowicki.  NYSE,  and  Yvonne  Fraticelli, 
Attorney,  Options  Branch,  Division  of  Market 
Regulation,  on  March  22.  1995  ("March  22 
Conversation").  Section  220.2(t)(l)  defines  an  OTC 
margin  bond  as  certain  debt  securities  not  traded  on 
a  national  securities  exchange:  Section  22C.2(t)(4) 
defines  an  OTC  margin  bond  as  a  debt  security 
issued  or  guaranteed  as  a  general  obligation  by  the 
government  of  a  foreign  country,  its  provinces, 
states  or  cities,  or  a  supranational  entity,  provided 
that  certain  credit  rating  requirements  are  satisfied; 
and  Section  220.2(t}(5)  defines  an  OTC  margin  bond 
as  a  foreign  security  that  is  a  nonconvertible  debt 
security  tiiat  meets  the  requirements  specified  in 
Section  220.2(tK5). 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  NYSE  proposes  to  amend 
Exchange  Rule  431  to  establish  margin 
requirements  for  OTC  options  and 
interest  rate  composites. 

OTC  options  are  not  issued  by  the 
Options  Clearing  Corporation  ("OCC") 
or  listed  on  any  national  securities 
exchange.  They  are  individually  tailored 
agreements  between  a  customer  and  a 
broker-dealer  designed  to  reflect  the 
customer's  individual  needs  as  to  strike 
price  and  expiration  date.  According  to 
the  Exchange,  these  contracts  are 
generally  entered  into  by  credit  worthy 
domestic  and  foreign  institutions, 
mutual  funds  and  insurance  companies. 
The  options  are  usually  written  for 
periods  of  lefts  than  one  year. 

In  File  No.  SR-NYSE-90-25,  the 
NYSE  proposed  to  amend  Exchange 
Rule  431  to  establish  margin 
requirements  for  OTC  options 
developed  in  conjunction  with  industry 
representatives  and  the  Securities 
Industry  Associations's  Credit  Division 
on  (1)  U.S.  government  securities,  and 
(2)  convertible  and  non-convertible 
corporate  debt  securities,  including 
mortgage  related  securities,  and  to 
reduce  the  existing  margin  requirements 
for  stocks  and  for  narrow-  and  broad- 
based  index  groups.'  Since  filing  the 
proposal  in  1990,  the  Exchange  staff  has 
permitted  member  organizations  to 
enter  into  option  agreements  on  a  pilot 
basis  utilizing  the  proposed  margin 
requirements.  According  to  the  NYSE, 
31  member  organizations  have  been 
granted  Exchange  approval  to 
participate  in  the  pilot  program. 

On  October  7, 1994,  ttie  Exchange 
withdrew  File  No.  SR-NYSE-90-25 
because  pilot  participants  had  not 
provided  volatility  data  sufficient  for 
Commission  staff  to  consider  the 
appropriatenes.s  of  the  proposed  margin 
levels.  The  Commission  indicated  that 
the  Exchange  should  reiile  its  proposal 
when  the  NYSE  obtained  supporting 
documentation.  The  price  volatility  data 
has  now  been  provided  to  the  NYSE  and 
is  being  provided  to  the  Commission  for 
review. 

The  proposed  amendments  to  NYSE 
Rule  431  are  the  same  as  those  filed 
previously  with  the  Commission  in  File 
No.  SR-NYSE-90-25.  except  with 
respect  to  the  requirements  for  Treasury 
bonds,  when  margin  levels  were 
increased  as  a  result  of  the 


Commission's  review  of  volatility  data. 
In  addition,  the  Exchange  is  not 
proposing  to  establish  margin 
requirements  for  mortgage  related  debt 
securities  (qualified  under  Section 
3(a)(41)  under  the  Act)  because 
volatility  data  sufHcient  to  assess  the 
adequacy  of  the  requirements  on  an 
ongoing  basis  is  not  available. 

Under  the  proposal,  the  NYSE 
proposes  to  establish  initial  and/or 
maintenance  margin  requirements  for 
short  positions  in  OTC  options 
overlying  certain  instruments  which  are 
equal  to  a  specified  percentage  of  the 
current  value  of  the  underlying 
component  and  the  applicab'e 
multiplier,  if  any,  plus  any  in-the- 
money  amount.  The  required  margin 
may  be  reduced  by  any  out-of-the- 
money  amount,  but  may  not  be  less  than 
the  minimum  amounts  specified  for 
each  option  category.  The  percentages  of 
the  current  value  of  the  underlying 
components*  are  as  follows:  (1)  For 
stock  and  convertible  corporate  debt 
securities,  30%,  with  minimum  margin 
of  10%;  (2)  for  industry  index  stock 
groups,  30%,  with  minimum  margin  of 
10%;  (3)  for  broad  index  stock  groups, 
20%,  with  minimum  margin  of  10%  (4) 
for  U.S.  government  or  U.S.  government 
agency  debt  securities  other  than  those 
exempted  by  Rule  3al2-7  under  the 
Act,  5%.  with  minimum  margin  of  3%; ' 
(5)  for  corporate  debt  securities 
registered  on  a  national  securities 
exchange  and  OTC  margin  bonds  as 
defined  in  Section  220.2(r)  of  Regulation 
T  under  the  Act,  15%,  with  minimum 
margin  of  5%; «  and  (6)  for  all  other  OTC 
options,  45%,  with  minimum  margin  pf 
20%. 

OTC  options  on  U.S.  government  and 
U.S.  government  agency  debt  securities 
that  qualify  for  exemption  pursuant  to 
Rule  3al2-7  under  the  Act  must  be  for 


>  See  S«cunti«s  Exchanga  Act  Relaaae  No.  2«219 
(July  18.  1990).  55  FR  30348  (July  25. 1990). 


♦The  propotal  defines  the  "underlying 
component"  as  f6Ilo%tra:  for  stociu.  the  equivalent 
number  for  shares:  for  industry  and  broad  index 
stock  groups,  the  current  index  group  value  and  the 
applicable  index  multiplier:  for  U.S.  Treasury  bilj;. 
note.s  and  bonds,  the  underlying  principal  amount: 
for  foreign  currencies,  the  units  per  foreign 
currency  contract:  and  for  interest  rate  contracti, 
the  interest  rate  measure  based  on  the  yield  of  U.S. 
Treasury  bills,  notes,  or  bonds  and  the  applicable 
multiplier.  The  "interest  rate  measure"  for  short- 
term  IJ.S.  Treasury  bills  represents  the  anaualizad 
discount  yield  of  a  specific  issue  multiplied  by  10 
or,  for  long-term  US.  Treasury  notes  and  bonds,  the 
average  of  the  yield  to  mattuity  of  the  speciQc 
issues  multiplied  by  10. 

''Option  contracts  in  this  category  must  be  for  a 
principal  amoant  of  not  lesa  than  $500,000. 

■Options  transaction*  on  private  mortgage  pass- 
througo  securities  and  mortgage-related  debt 
securities  qoalified  under  Section  3(aM41)  under  the 
Act  are  not  eligibla  for  the  margin  requirements 
contained  in  this  provision.  Margin  requirements 
for  such  securities  must  be  computed  pursuant  to 
the  requirements  in  category  six  for  all  other  OTC 
options. 


a  prindpai  amoimt  of  not  less  than 
$500,000  and  the  margin  for  such 
securities  for  exempt  accounts  ^  will  be 
3%  of  the  current  value  of  the 
underlying  principal  amount  on  30-year 
U.S.  Treasury  bonds  and  2%  of  the 
current  value  of  the  imderlying 
principal  amount  on  all  other  U.S. 
government  and  U.S.  government 
agency  debt  securities,  plus  any  in-the- 
money  amoimt  or  minus  any  out-of-the- 
money  amount.  The  amount  of  any 
deficiency  between  the  equity  in  the 
account  and  the  margin  required  shall 
be  deducted  in  computing  the  net 
capital  of  the  member  organization 
under  the  NYSE's  capital  requirements 
on  the  following  basis:  (a)  On  any 
account  or  group  of  commonly 
controlled  accounts  to  the  extent  the 
deficiency  exceeds  5%  of  the  member 
organization's  tentative  net  capital  (net 
capital  before  deductions  on  securities), 
100%  of  such  excess  amount;  and  (b)  on 
all  accounts  combined  to  the  extent 
such  deficiency  exceeds  25%  of  a 
member  organization's  tentative  net 
capital,  100%  of  su(±  excess  amount, 
reduced  by  any  amount  already 
deducted  pursuant  to  paragraph  (a). 

For  non-exempt  accounts,  tne 
required  margin  will  be  5%  of  the 
current  value  of  the  underlying 
principal  amount  on  30-year  U.S. 
Treasury  bonds  and  3%  of  the  current 
value  of  the  underlying  principal 
amount  on  all  other  U.S.  government 
and  U.S.  government  agency  debt 
securities,  plus  any  in-the-money 
amount  or  minus  any  out-of-the-money 
amount,  provided  the  minimum  margin 
shall  not  be  less  than  1%  of  the  current 
value  of  the  underlying  principal 
amount. 

In  addition,  the  NYSE  proposes  to 
incorporate  into  NYSE  Rule  431  the 
margin  requirements  for  interest  rate 
composites  which  were  proposed  by  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE")  and  approved  by  the 
Commission.^  Specifically,  for  interest 
rate  contracts,  the  initial  and/or 
maintenance  margin  will  be  10%  of  the 
underlying  component  value  (i.e.,  the 
product  of  the  current  interest  rate 
measure  and  the  applicable  multiplier). 


'  Under  the  proposal,  an  "exempt  eccount"  is  a 
member  organization,  non-member  broker/dealer, 
"designated  account."  as  defmed  in  NYSE  Rule 
431(a)(3j.  any  person  having  net  tangible  assets  of 
at  least  S16  million,  or  in  the  case  of  mortgage- 
related  debt  securities  traruactions,  an 
independently  audited  mortgage  banker  with  both 
more  than  SI. 5  million  of  net  ctirrent  assets  (which 
may  include  Vi  of  1%  tnaximum  allowance  on  loan 
servicing  portfolios)  and  with  more  than  SI. 5 
million  of  net  worth. 

■  See  Securities  Exchange  Act  Release  No.  26938 
Oune  15,  1989),  54  FR  26285  (June  22,  1989) 
(ordering  approving  File  No.  SR-CBOE-87-30J. 


and  the  minimum  required  margin  will 
be  5%  of  the  underlying  component 
value. 

The  Exchange  has  agreed  to  a  system 
for  periodic  review  to  ensiue  the 
adequacy  of  the  proposed  margin 
requirements  and  for  increasing  the 
requirements  on  an  expedited  basis  if 
necessary.  The  NYSE's  monitoring  plan 
will  consist  of  the  following: 

•  Semi-annual  reviews  of  the  seven- 
day  price'  movements  will  be  done. 
These  volatility  reviews  will  cover  both 
the  last  six  months  and  the  last  three 
years. 

•  The  semi-annual  review  must 
indicate  a  97.5%  confidence  level  [i.e.. 
the  required  margin  level  is  adequate  for 
seven-day  price  movements  97.5%  of 
the  time). 

•  For  each  option  category,  reports 
must  be  done  by  two  member 
organizations  using  their  own  pricing 
data  or  by  one  member  organization 
using  an  independent  pricing  source 
acceptable  to  the  Exchange.  "These 
reports  must  be  submitted  to  the 
Exchange. 

•  If  one  semi-annual  review  indicates 
the  margin  level  is  inadequate  for  an 
option  category,  the  Exchange  will 
increase  the  margin  requirements  by 
filing  a  proposal  pursuant  to  Section 
19(b)(3)(A)  under  the  Act  for  immediate 
effectiveness. 

•  In  order  to  lower  the  margin 
requirements,  two  consecutive  six- 
month  reviews  must  demonstrate  that 
the  lower  requirement  meets  the  97.5% 
confidence  level.  Amendments  to  lower 
the  requirement  will  be  made  by  filing 

a  proposed  rule  change  pursuant  to 
Section  19(b)(2)  under  the  Act. 

•  In  addition,  before  lowering  the 
margin  requirements,  the  Exchange  will 
take  into  consideration  other  relevant 
factors,  such  as  current  market 
conditions,  member  organization  views, 
and  margin  levels  implied  from  other 
options  products  (where  similar  OCC- 
issued  options  exist). 

(b)  Basis 

The  NYSE  believes  that  the  proposed 
nile  change  is  consistent  with  the 
requirements  of  the  Act  and,  in 
particular,  furthers  the  objectives  of 
Section  6(b)(5),  which  provides  that  the 
rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing 
public.  The  NYSE  believes  that  the 
proposed  rule  change  is  also  consistent 
with  the  rules  and  regulations  of' the 


''Eiecause  the  Exchange  will  submit  data  covering 
seven-(iay  price  movements,  the  Exchange  agreed  to 
delete  references  to  seven-day  price/yield 
movements  in  order  to  clarify  the  proposal.  March 
12  conversation,  supra  note  2. 


Board  of  Governors  of  the  Federal 
Reserve  System  for  the  purpose  of 
preventing  the  excessive  use  of  credit 
for  the  purchase  or  carrying  of 
securities,  pursuant  to  Section  7(a) 
under  the  Act. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Hale  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  date,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  sutJi  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 


refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
28, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Emulation,  pursuant  to  del<>gated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  95-8546  Filed  4-6-95:  8:45  ainl 

BILUNG  CODE  8010-01-M 


[Ret.  No.  IC-20981 ;  File  No.  81 2-0360] 

American  Skandia  Life  Assurance 
Corporation,  et  al. 

March  31, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  application  of 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act" 
or  "Act"). 

APPLICANTS:  American  Skandia  Life 
Assurance  Corporation  ("Skandia  Life"); 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  3 
Sub-Accounts)  (the  "Atxoimt");  and 
Skandia  Life  Equity  Sales  Corporation 
("SLESCO"). 

RELEVANT  1940  ACT  SECnONfi:  Order 
requested  under  Section  6(c)  for 
exemption  from  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  p)ermit  the  deduction  of 
a  mortality  and  expense  risk  charge 
fiom  the  assets  of  the  Account  with 
respect  to  certain  flexible  premium 
deferred  variable  aimuity  contracts 
("Contracts")  and  contracts  offered  in 
the  future  that  are  substantially  similar 
in  all  material  respects  to  the  Contracts 
("Future  Contracts")  that  are  issued 
through  the  Account  or  any  other 
Accounts  established  in  the  future  by 
Skandia  Life  ("Futiu^  Accounts"). 
Applicants  also  request  that  the 
exempfive  relief  granted  to  SLESCO 
extend  to  any  other  National 
Association  of  Securities  Dealers 
member  broker-dealer  controlling, 
controlled  by,  or  under  common  control 
witli  Skandia  Life  ("Skandia  Life 
Broker- Dealers"),  that  may  serve  in  the 
future  as  distributor  and/or  principal 
underwriter  for  the  Contracts  or  Future 
Contracts. 

FILING  DATE:  The  application  was  filed 
on  December  13, 1994  and  amended  on 
February  27, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 


'"  17  OR  200.30-3(a)(12)  (19941 
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issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application,  or  ask  to 
be  notified  if  a  hearing  is  ordered,  by 
writing  to  the  Commission's  Secretary 
and  serving  the  Applicants  with  a  copy 
of  the  request,  either  personally  or  by    " 
mail  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  pm.,  on  April  25, 
1995  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants, 
either  by  afHdavit,  or,  for  lawyers,  by 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW  ,  Washington,  DC  20549. 
Applicants,  c/o  American  Skandia  Life 
Assurance  Corporation,  One  Corporate 
Drive,  F  O.  Box  883,  Shelton, 
Connecticut  06484-9932,  Attention: 
Jeffrey  M.  Ulness,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1  Skandia  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Connecticut.  It  is  wholly 
owned  by  American  Skandia  Investment 
Holding  Corporation  ("AHIHC")  which 
in  turn  is  ultimately  wholly  owned  by 
Skandia  Insurance  Company  Ltd.,  a 
Swedish  Corporation. 

2.  The  Account  was  established  by 
Skandia  Life  as  a  unitized  separate 
account  under  the  laws  of  Connecticut 
and  is  registered  with  the  Commission 
under  the  Act  as  a  unit  investment  trust. 

3  SLESCO.  a  wholly  owned 
subsidiary  of  AHIHC,  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  SLESCO  is  registered 
under  the  Securities  Exchange  Act  of 
1934  and  with  the  National  Association 
of  Securities  Dealers,  Inc.  as  a  broker- 
dealer. 

4.  The  Contracts  are  flexible  premium 
deferred  variable  annuities.  Contract 
owners  may  allocate  premium  payments 
or  account  value  to  one  or  more  sub- 
accounts of  the  Account  which  will 
invest  in  shares  of  corresponding 
investment  portfolios  of  American 
Skandia  Trust  or  such  other  investment 
company  as  may  be  made  available  in 
the  future. 


5.  During  the  accumulation  phase,  a 
death  benefit  is  generally  payable  upon 
the  death  of  the  first  Contract  owner  to 
die  (if  the  Contract  is  held  by  one  or 
more  natural  persons)  or  upon  the  death 
of  the  annuitant.  If  death  occurs  prior  to 
the  70th  birthday  of  the  individual  upon 
whose  death  the  benefit  is  payable,  the 
death  benefit  is  the  greater  of  a 
Contract's  Account  Value  or  the 
minimum  death  benefit  (which  is  the 
sum  of  all  Purchase  Payments  less  the 
sum  of  all  withdrawals).  If  death  occurs 
on  or  after  the  70th  birthday  of  the 
individual  on  whose  death  the  benefit  is 
payable,  the  death  benefit  is  the 
Account  Value. 

6.  Prior  to  the  annuity  date  and  upon 
surrender,  Skandia  Life  will  deduct  a 
maintenance  fee  of  the  lesser  of  2%  of 
Account  Value  or  $35  per  annuity  year 
fi-om  the  sub-account  holdings 
attributable  to  any  particular  Contract  in 
the  same  proportion  that  each  sub- 
account holding  bears  to  the  Account 
Value  of  such  Contract.  Skandia  Life 
states  that  this  fee  for  maintaining  the 
Contracts  will  not  be  greater  than  the 
anticipated  costs.  Also,  during  the 
accumulation  period.  Skandia  Life  will 
deduct  from  the  Account,  on  a  daily 
basis,  an  administration  fee  at  the  rate 
of  0.15%  per  annum  of  the  average  daily 
total  value  of  assets  of  the  Account. 
Applicants  assert  ^  that  a  relationship 
does  not  necessarily  exist  between  the 
administration  charge  and  maintenance 
fee  upon  a  particular  Contract  and  the 
expenses  attributable  to  that  particular 
Contract,  however,  the  total 
administrative  charge  assessed  against 
the  Account  will  not  be  greater  than  the 
total  anticipated  cost  of  services  to  be 
provided  over  the  life  of  the  Contract(s) 
in  accordance  with  the  applicable 
standards  in  Rule  26a-l  under  the  1940 
Act.  The  administration  and 
maintenance  fees  can  be  increased  only 
for  contracts  issued  subsequent  to  the 
effective  date  of  any  such  change.  In 
addition,  Skandia  Life  deducts  an 
amount  equal  to  any  premium  taxes  due 
either  prior  to  allocation  to  the  sub- 
accounts of  upon  annuitization.  A 
charge  of  $10  is  assessable  for  each 
transfer  in  excess  of  four  transfers  in 
each  annuity  year.  Finally,  a  $10  charge 
is  assessed  for  each  transfer  after  the 
fourth  in  each  annuity  year  and  for  each 
withdrawal  after  the  first  in  each 
annuity  year  except  for  transfers  from 
the  fixed  account,  a  deatlftjenefit, 
surrender  medically-related  surrender 
or  annuity  payment. 

7.  No  deduction  or  charge  will  be 
made  from  Purchase  Payments  for  sales 


■  An  amendment  will  be  filed  during  Ibe  notice 
period  to  confirm  Ibis  representation. 


or  distribution  expenses.  However,  a 
contingent  deferred  sales  charge 
("CDSC")  may  be  assessed  on  surrender 
or  withdrawal.  The  Contract  offers  a  free 
withdrawal  privilege  that,  under  certain 
circumstance,  permits  a  Contract  owner 
to  withdraw  funds  without  any  CDSC 
being  imposed.  For  purposes  of  the 
CDSC,  amounts  withdrawn  as  a  free 
withdrawal  are  not  considered  a 
liquidation  of  purchase  payments.  For 
withdrawals  of  unliquidated  new 
premiums  that  exceed  the  free 
withdrawal  amount,  the  CDSC  under 
the  Contracts  begins  at  6%  and  declines 
to  0%  in  year  eight  in  accordance  with 
a  schedule  set  forth  in  the  application. 
However,  Applicants  represent  that  in 
no  event  will  the  total  CDSC  for  a 
particular  Contract  or  Future  Contract 
exceed  9%  of  purchase  payments  under 
the  Contract  or  Future  Contract.  CDSC's 
will  be  used  to  compensate  Skandia  Life 
for  sales  commissions  and  other 
promotional  or  distribution  expenses 
incurred  by  Skandia  Life  which  are 
associated  with  the  marketing  of  the 
Contracts.  Skandia  Life  does  not 
anticipate  that  the  CDSC  will  be 
sufficient  to  permit  it  to  recoup  all  its 
sales  and  distribution  expenses.  To  the 
extent  the  CDSC  is  not  sufficient, 
Skandia  Life  will  pay  these  expenses 
fitjm  its  general  assets  which  may 
include  proceeds  (if  available)  fix)m  the 
mortality  emd  expense  risk  charges. 

8.  A  mortality  and  expense  risk  charge 
will  be  deducted  daily  from  the  net 
asset  value  of  the  Account  attributable 
to  the  Contracts  at  a  rate  of  0.85%  per 
annum  of  the  daily  net  assets  in  the 
Account.  Of  that  amount,  approximately 
0.55%  is  allocable  to  Skandia  Life's 
assumption  of  mortality  risks  and  0.30% 
is  allocable  to  Skandia  Life's 
assumption  of  administration  and 
expense  risks.  The  annuity  rates 
incorporated  in  any  issued  Contracts 
cannot  be  changed.  Skandia  Life's 
assumption  of  mortality  risks  guarantees 
that  the  variable  annuity  payments 
made  to  Contract  owners  will  not  be 
affected  by  the  mortality  experience  of 
persons  receiving  such  payments  or  of 
the  general  population.  Skandia  Life 
assumes  this  risk  by  virtue  of  the 
annuity  rates  incorporated  in  the 
Contracts  which  cannot  be  changed. 
Additional  mortality  risks  are  assumed 
when  the  sub-accounts  decline  in  the 
value  resulting  in  losses  to  Skandia  Life 
on  paying  death  benefits.  The  expense 
risk  undertaken  by  Skandia  Life  is  that 
the  administration  and  maintenance 
fees,  which  are  guaranteed  for  current 
Contract  owners,  may  be  insufficient  to 
cover  the  actual  costs  of  maintaining  the 
Contracts  and  the  Account. 


9.  If  the  charges  fur  the  mortality  and 
expense  risks  prove  insufficient  to  cover 
mortality,  administration  and 
maintenance  costs,  then  the  excess  of 
the  expenses  over  the  charges  made  for 
these  expenses  will  result  in  a  loss,  and 
such  loss  will  be  borne  by  Skandia  Life. 
Conversely,  if  the  charges  prove  more 
than  sufficient  to  cover  such  costs,  the 
excess  will  result  in  a  profit  to  Skandia 
Life. 

Applicants*  Legal  Analysis 

1.  Applicants  request  exemptive 
relief,  pursuant  to  Section  6(c)  of  the 
1940  Act  from  the  provisions  of 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
Act  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Account  or  Future 
Accounts  with  respect  to  the  Contracts 
emd  Future  Contracts  that  are 
substantially  similar  in  all  material 
respects  to  the  Contracts.  Applicants 
also  request  that  the  exemptive  relief 
granted  to  SLESCO  extend  to  any  other 
National  Association  of  Securities 
Dealers  member  broker-dealer 
controlling,  controlled  by,  or  under 
common  control  with  Skandia  Life  that 
may  serve  in  the  future  as  principal 
imderwriter  for  the  Contracts  or  Future 
Contracts. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of,  or  principal 
underwriter  for  a  registered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  e.xceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  compemy  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  on 
such  certificates  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  Section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  Sections  26(a)(2)(C)  and 
26(a)(3)  of  the  1940  Act.  Applicants 
request  exemption  from  those 
provisions  to  the  extent  necessary  to 
permit  the  assessment  of  the  charge  for 
mortality  and  expense  risks  under  the 
Contracts  and  Future  Contracts. 

3.  Applicants  submit  that  their 
request  for  an  order  that  applies  to 
Future  Contracts,  Future  Accounts  and 
Skandia  Life  Broker-Dealers  is  necessary 
and  appropriate  in  the  public  interest. 
Applicants  assert  that  the  issuance  of 


the  requested  order  on  a  prospective 
basis  would  promote  competitiveness  in 
the  variable  annuity  contract  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses, 
maximizing  the  efficient  use  of  Skandia 
Life's  resources,  and  enabling  Skandia 
Life  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
Skandia  Life  were  required  repeatedly 
to  seek  exemptive  relief  with  respect  to 
the  same  issues  addressed  in  this 
Application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby. 

4.  Applicants  submit  that  Skandia 
Life  is  entitled  to  reasonable 
compensation  for  its  assumptions  of 
mortality  and  expense  risks  and  that  the 
charge  provided  for  in  the  Contracts  is 

a  reasonable  and  proper  insurance 
charge.  Skar.dia  Life  further  represents 
that  the  charge  of  1.25%  for  mortality 
and  expense  risks  assimied  by  Skandia 
Life  is  within  the  range  of  industry 
practice  with  respect  to  comparable 
annuity  products.  This  representation  is 
based  on  Skandia  Life's  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Skandia  Life  will 
maintain  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  coiu-se  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

5.  Similarly,  prior  to  making  available 
any  Future  Contracts  through  the 
Account,  or  through  other  Future 
Accounts,  Applicants  will  represent  that 
the  mortality  and  expense  risk  charge 
under  any  such  Future  Contracts  will  be 
within  the  range  of  industry  practice  for 
comparable  contracts.  Applicants 
represent  that  Skandia  Life  will 
maintain  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of.  its 
comparative  survey.  Further,  such 
mortality  and  expense  risk  charge 
would  not  exceed  1.25%  of  the  daily  net 
assets  of  tlie  Account  or  Future 
Accounts. 

6.  Applicants  acknowledge  that  the 
CDSC  may  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Contracts  and  that  if  a  profit  is  realized 
from  the  mortahty  and  expense  risk 
charge  all  or  a  portion  of  such  profit 
may  be  viewed  as  being  offset  by 
distribution  expenses.  Nevertheless, 
Skandia  Life  has  concluded  that  the 


prop>osed  distribution  financing 
arrangements  will  benefit  the  Account 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Skandia  Life  at  its  administrative 
offices  and  will  be  available  to  the 
Commission.  Skandia  Life  also  will 
maintain  and  make  available  to  the 
Commission  memoranda  setting  forth 
the  basis  for  the  same  representation 
with  respect  to  Future  Contracts  offered 
by  the  Account  or  Future  Accounts. 
7.  Skandia  Life  represents  that  the 
Account,  and  all  Future  Accounts,  shall 
invest  only  in  management  investment 
companies  which  undertake  to  have  a 
Board  of  Directors,  the  majority  of 
whom  are  not  "interested  persons"  of 
such  company  as  that  term  is  used 
under  Section  2(a)(19)  of  the  Act. 
formulate  and  approve  any  plan 
adopted  under  Rule  12b-l  of  the  1940 
Act.2 

Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary 

(PR  Doc.  95-8544  Filed  4-6-95;  8:45  ami 
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[Rel.  No.  10-20960:  File  No.  812-0362] 

American  Skandia  Life  Assurance 
Corporation,  at  al. 

March  31. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

■SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act" 

or  "Act"). 

APPLICANTS:  American  Skandia  Life 
Assurance  Corporation  ("Skandia  Life"); 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub- Accounts)  (the  "Account");  and 
Skandia  Life  Equity  Sales  Corporation 
("SLESCO"). 

RELEVANT  1940  ACT  SECTiONS:  Order 
requested  under  Section  6(c)  for 


2  An  amendnent  will  be  filed  during  the  notice 
period  to  confinn  that  the  Board  of  Directors  will 
formulate  and  approve  any  plan  adcpled  under  rule 
l2t)-l. 
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exemption  from  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  with 
respect  to  certain  flexible  premium 
deferred  variable  annuity  contracts 
("Contracts")  and  contracts  offered  in 
the  future  that  are  substantially  similar 
in  all  material  respects  to  the  Contracts 
("Future  Contracts")  that  are  issued 
tlirough  the  Account  or  any  other 
Accounts  established  in  the  future  by 
Skandia  Life  ("Future  Accounts"). 
Applicants  also  request  that  the 
exemptive  relief  granted  to  SLESCO 
extend  to  any  other  National 
Association  of  Securities  Dealers 
member  broker-dealer  controlling, 
controlled  by,  order  common  control 
with  Skandia  Life  ("Skandia  Life 
Broker-Dealers"),  that  may  serve  in  the 
future  as  distributor  and/or  principal 
underwriter  for  the  Contracts  or  Future 
Contracts. 

FILING  DATES:  The  application  was  filed 
on  December  12,  1994  and  amended  on 
February  27.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application,  or  ask  to 
be  noticed  if  a  hearing  is  ordered,  by 
writing  to  the  Commission's  Secretary 
and  serving  the  Applicants  with  a  copy 
of  the  request,  either  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.,  on  April  25, 
1995  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants, 
either  by  affidavit,  or,  for  lawyers,  by 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  DC.  20549. 
Applicants,  c/o  American  Skandia  Life 
Assurance  Corporation,  One  Corporate 
Drive,  P.O.  Box  883,  Shelton, 
Connecticut  06484-9932.  Attention: 
Jeffrey  M.  Ulness,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz.  Senior  Counsel, 
or  Wendy  Finck  Friedlander.  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products.  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  appUcation  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 


Applicants'  Representations 

1.  Skandia  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Connecticut.  It  is  wholly 
owned  by  American  Skandia  Investment 
Holding  Corporation  ("AHIHC")  which 
in  turn  is  ultimately  wholly  owned  by 
Skandia  Insurance  Company  Ltd.,  a 
Swedish  Corporation. 

2.  The  Account  was  established  by 
Skandia  Life  as  a  unitized  separate 
account  under  the  laws  of  Connecticut 
and  is  registered  with  the  Commission 
under  the  Act  as  a  unit  investment  trust. 

3.  SLESCO.  a  wholly  owned 
subsidiary  of  AHIHC,  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts.  SLESCO  is  registered 
under  the  Securities  Exchange  Act  of 
1934  and  with  the  National  Association 
of  Securities  Dealers,  Inc.  as  a  broker- 
dealer. 

4.  The  Contracts  are  flexible  premium 
deferred  variable  annuities.  Contract 
owners  may  allocate  premium  payments 
or  account  value  to  one  or  more  sub- 
accounts of  the  Account  which  will 
invest  in  shares  of  corresponding 
investment  portfolios  of  American 
Skandia  Trust  or  such  other  investment 
company  as  may  be  made  available  in 
the  future. 

5.  During  the  accumulation  phase,  a 
death  benefit  is  generally  payable  upon 
the  death  of  the  first  Contract  owner  to 
die  (if  the  Contract  is  held  by  one  or 
more  natural  persons)  or  upon  the  death 
of  the  annuitant.  If  death  occurs  prior  to 
the  90th  birthday  of  the  individual  upon 
whose  death  the  benefit  is  payable,  the 
death  benefit  is  the  greater  of  a 
Contract's  Account  Value  or  the 
minimum  death  benefit  (which  is  the 
sum  of  all  Purchase  Payments  less  the 
sum  of  all  withdrawals).  If  death  occurs 
on  or  after  the  90th  birthday  of  the 
individual  on  whose  death  the  benefit  is 
payable,  the  death  benefit  is  the 
Account  Value. 

6.  Prior  to  the  annuity  date  and  upon 
surrender,  Skandia  Life  will  deduct  a 
maintenance  fee  of  the  lesser  of  2%  of 
Account  Value  or  $30  per  annuity  year 
from  the  sub-account  holdings 
attributable  to  any  particular  Contract  in 
the  same  proportion  that  each  sub- 
account holding  bears  to  the  Account 
Value  of  such  Contract.  Skandia  Life 
states  that  this  fee  for  maintaining  the 
Contracts  will  not  be  greater  than  the 
anticipated  costs.  Also,  during  the 
accumulation  period,  Skandia  Life  will 
deduct  from  the  Account,  on  a  daily 
basis,  an  administration  fee  at  the  rate 
of  0.15%  per  annum  of  the  average  daily 
total  value  of  assets  of  the  Account. 


Applicants  assert '  that  a  relationship 
does  not  necessarily  exist  between  the 
administration  charge  and  maintenance 
fee  upon  a  particular  Contract  and  the 
expenses  attributable  to  that  particular 
Contract,  however,  the  total 
administrative  charge  assessed  against 
the  Account  will  not  be  greater  than  the 
total  anticipated  cost  of  services  to  be 
provided  over  the  life  of  the  Contract(s) 
in  accordance  with  the  applicable 
standards  in  Rule  26a-l  under  the  1940 
Act.  The  administration  and 
maintenance  fees  can  be  increased  only 
for  contracts  issued  subsequent  to  the 
effective  date  of  any  such  change.  In 
addition,  Skandia  Life  deducts  an 
amount  equal  to  any  premium  taxes  due 
either  prior  to  allocation  to  the  sub- 
accounts or  upon  annuitization.  Finally, 
a  charge  of  $10  is  assessable  for  each 
transfer  in  excess  of  twelve  transfers  in 
each  Annuity  Year. 

7.  No  deduction  or  charge  will  be 
made  from  Purchase  Payments  for  sales 
or  distribution  expenses.  However,  a 
contingent  deferred  sales  charge 
("CDSC")  may  be  assessed  on  surrender 
or  withdrawal.  The  Contract  offers  a  free 
withdrawal  privilege  that,  under  certain 
circumstances,  permits  a  Contract 
owner  to  withdraw  funds  without  any 
CDSC  being  imposed.  For  purposes  of 
the  CDSC,  amounts  withdrawn  as  a  free 
withdrawal  are  not  considered  a 
hquidation  of  purchase  payments.  For 
withdrawals  of  unliquidated  new 
premiums  that  exceed  the  free 
withdrawal  amount,  the  CDSC  under 
the  Contracts  begins  at  7.5%  and 
declines  to  0%  in  year  eight  in 
accordance  with  a  schedule  set  forth  in 
the  application.  However,  Applicants 
represent  that  in  no  event  will  the  total 
CDSC  for  a  particular  Contract  or  Future 
Contract  exceed  9%  of  purchase 
payments  under  the  Contract  or  Future 
Contract.  CDSC's  will  be  used  to 
compensate  Skandia  Life  for  sales 
commissions  and  other  promotional  or 
distribution  expenses  incurred  by 
Skandia  Life  which  are  associated  with 
the  marketing  of  the  Contracts.  Skandia 
Life  does  not  anticipate  that  the  CDSC 
will  be  sufficient  to  permit  it  to  recoup 
all  its  sales  and  distribution  expenses. 
To  the  extent  the  CDSC  is  not  sufficient, 
Skandia  Life  will  pay  these  expenses 
from  its  general  assets  which  may 
include  proceeds  (if  available)  from  the 
mortality  and  expense  risk  charges. 

8.  A  mortality  and  expense  risk  charge 
will  be  deducted  daily  from  the  net 
asset  value  of  the  Account  attributable 
to  the  Contracts  at  a  rate  of  1.25%  per 
aimum  of  the  daily  net  assets  in  the 


■  An  amendment  will  be  filed  during  the  notice 
period  to  conrum  this  representation. 


Account.  Of  that  amoimt,  approximately 
0.90%  is  allocable  to  Skandia  Life's 
assumption  of  mortality  risks  and  0.35% 
is  allocable  to  Skandia  Life's 
assumption  of  administration  and 
expense  risks.  The  annuity  rates 
incorporated  in  any  issued  Contracts 
cannot  be  changed.  Skandia  Life's 
assumption  of  mortality  risks  guarantees 
that  the  variable  aimuity  payments 
made  to  Contract  owners  will  not  be 
affected  by  the  mortality  experience  of 
persons  receiving  such  payments  or  of 
the  general  population.  Skandia  Life 
assumes  this  risk  by  virtue  of  the 
annuity  rates  incorporated  in  the 
Contracts  which  cannot  be  changed. 
Additional  mortality  risks  are  assumed 
when  the  sub-accounts  decline  in  value 
resulting  in  losses  to  Skandia  Life  on 
paying  death  benefits.  The  expense  risk 
undertaken  by  Skandia  Life  is  that  the 
administration  and  maintenance  fees, 
which  are  guaranteed  for  current 
Contract  owners,  may  be  insufficient  to 
cover  the  actual  oosts  of  maintaining  the 
Contracts  and  the  Account. 

9.  If  the  charges  for  the  mortality  and 
expense  risks  prove  insufficient  to  cover 
mortality,  administration  and 
maintenance  costs,  then  the  excess  of 
the  expenses  over  the  charges  made  for 
these  expenses  will  result  in  a  loss,  and 
such  loss  will  be  borne  by  Skandia  Life. 
Conversely,  if  the  charges  prove  more 
than  sufficient  to  cover  such  costs,  the 
excess  will  result  in  a  profit  to  Skandia 
Life. 

Applicants'  Legal  Analysis 

1.  Applicants  request  exemptive 
relief,  pursuant  to  Section  6(c)  of  the 
1940  Act  from  the  provisions  of 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
Act  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Account  or  Future 
Accounts  with  respect  to  the  Contracts 
and  Future  Contracts  that  are 
substantially  similar  in  all  material 
respects  to  the  Contracts.  Applicants 
also  request  that  the  exemptive  relief 
granted  to  SLESCO  extend  to  any  other 
National  Association  of  Securities 
Dealers  member  broker-dealer 
controlling,  controlled  by,  or  under 
common  control  with  Skandia  Life  that 
may  serve  in  the  future  as  principal 
underwriter  for  the  Contracts  or  Future 
Contracts. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of,  or  principal 
underwriter  for  a  registered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 


administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  on 
such  certificates  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  Section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  Sections  26(a)(2)(C)  and 
.26(a)(3)  of  the  1940  Act.  Applicants 
request  exemption  fr^m  those 
provisions  to  the  extent  necessary  to 
permit  the  assessment  of  the  charge  for 
mortality  and  expense  risks  under  the 
Contracts  and  Future  Contracts. 

3.  Applicants  submit  that  their 
request  for  an  order  that  applies  to 
Future  Contracts.  Future  Accounts  and 
Skandia  Life  Broker-Dealers  is  necessary 
and  appropriate  in  the  public  interest. 
Applicants  assert  that  the  issuance  of 
the  requested  order  on  a  prospective 
basis  would  promote  competitiveness  in 
the  variable  armuity  contract  market  by 
eUminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses, 
maximizing  the  efficient  use  of  Skandia 
Life's  resources,  and  enabling  Skandia 
Life  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
Skandia  Life  were  required  repeatedly 
to  seek  exemptive  relief  with  respect  to 
the  same  issues  addressed  in  this 
Application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby. 

4.  Applicants  submit  that  Skandia 
Life  is  entitled  to  reasonable 
compensation  for  its  assumptions  of 
mortality  and  expense  risks  and  that  the 
charge  provided  for  in  the  Contracts  is 

a  reasonable  and  proper  insurance 
charge.  Skandia  Life  further  represents 
that  the  charge  of  1.25%  for  mortality 
and  expense  risks  assumed  by  Skandia 
Life  is  within  the  range  of  industry 
practice  with  respect  to  comparable 
annuity  products.  This  representation  is 
based  on  Skandia  Life's  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Skandia  Life  will 
maintain  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of.  its 
comparative  survey 


5.  Similarly,  prior  to  making  available 
any  Future  Contracts  through  the 
Account,  or  through  other  Future 
Accounts,  Applicants  wrill  represent  that 
the  mortality  and  expense  risk  charge 
under  any  such  Future  Contracts  will  be 
within  the  range  of  industry  practice  for 
comparable  contracts.  Applicants 
represent  that  Skandia  Life  will 
maintaiii  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey.  Further,  such 
mortality  and  expense  risk  change 
would  not  exceed  1.25%  of  the  daily  net 
assets  of  the  Account  or  Future 
Accounts. 

6.  Applicants  acknowledge  the  CDSC 
may  be  insufficient  to  cover  all  costs 
relating  to  the  distribution  of  the 
Contracts  and  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge  all  or  a  portion  of  such  profit 
may  be  viewed  as  being  offset  by 
distribution  expenses.  Nevertheless, 
Skandia  Life  has  concluded  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Account 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Skandia  Life  at  its  administrative 
offices  and  will  be  available  to  the 
Commission.  Skandia  Life  also  will 
maintain  and  make  available  to  the 
Commission  memoranda  setting  forth 
the  basis  for  the  same  representation 
with  respyect  to  Future  Contracts  offered 
by  the  Account  or  Future  Accounts. 

7.  Skandia  Life  represents  that  the 
Account,  and  all  Future  Accounts,  shall 
invest  only  in  management  investment 
companies  which  undertake  to  have  a 
Board  of  Directors,  the  majority  of 
whom  are  not  "interested  persons"  of 
such  company  as  that  term  is  used 
under  Section  2(a)(19)  of  the  Act. 
formulate  and  approve  any  plan 
adopted  under  Rule  12b-l  of  the  1940 
Act. 2 

Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  is  appropriate  in  the 
pubUc  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act 


-  An  amendment  will  be  Tiled  during  the  notice 
period  to  confirm  that  the  Board  of  Directors  will 
formulate  and  approve  any  plan  adopted  under 
RulelZb-l 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFaHand, 

Deputy  Secretary. 

IFR  Doc  9S-8545  Filed  4-6-95;  8:45  ami 

BIUMQ  COOC  a010-«1-M 

PnvBtment  Company  Act  R«i.  No.  20982; 
812-0166] 

Pitcaim  Group  L.P.,  et  al.;  Notice  of 
Application 

March  31.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  Pitcaim  Group  L.P. 
("Pitcaim"),  and  Johnstone  L.P. 
("Johnstone"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  23(c)(3)  from 
the  provisions  of  section  23(c),  and 
under  section  57(c)  from  the  provisions 
of  section  57(a)(2). 

SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  permitting  Pitcaim  to 
acquire  221.954  (approximately  39%)  of 
its  limited  partnership  units  (the 
"Units")  from  Johnstone,  a  limited 
partnership  formed  by  former  Pitcaim 
unitholders  to  liquidate  their  ownership 
interests  in  Pitcaim.  in  exchange  for  a 
pro  rata  portion  of  the  total  assets  of 
Pitcaim  (the  "Redemption").  The  order 
also  would  permit  Johnstone  to  acquire 
assets  from  Pitcaim  in  the  Redemption 
and  to  acquire  a  pro  rata  portion  of  the 
total  assets  of  Moreland  L.P. 
("Moreland").  a  limited  partnership 
controlled  by  Pitcaim,  in  exchange  for 
the  222,553  Moreland  limited 
partnership  units  owned  by  Johnstone 
(the  "Related  Transaction"). 
FILING  DATES:  The  application  was  filed 
on  August  15,  1994,  and  amended  on 
December  9. 1994,  and  March  29,  1995. 
HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  25,  1995.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants:  Pitcaim.  One  Pitcaim  Place, 
Suite  3000,  165  Township  Line  Road, 
Jenkintown,  Pennsylvania  19046; 
Johnstone.  75  James  Way.  Southampton, 
Pennsylvania  18966. 

FOR  FURTHER  WfOAMATlON  CONTACT: 
Courtney  S.  Thornton.  Senior  Attorney, 
at  (202)  942-0583,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Pitcaim,  a  Delaware  limited 
partnership  that  has  elected  to  be 
regulated  as  a  business  development 
company  ("BDC")  under  section  54  of 
the  Act.  was  organized  in  1986  as  a 
vehicle  for  private  investments  for  the 
Pitcaim  family.  It  was  capitalized  with 
assets  derived  from  the  liquidation  of 
The  Pitcaim  Company,  a  Delaware 
corporation  formed  in  1923  by  members 
of  the  Pitcaim  family  to  hold  and 
manage  the  estate  of  John  Pitcaim.  one 
of  the  founders  of  Pittsburgh  Plate  Glass 
Company.  Units  in  Pitcaim  were 
distributed  to  the  former  shareholders  of 
The  Pitcaim  Company' 

2.  Pitcaim  is  the  sole  shareholder  of 
Pitcaim  Company  ("Pitco"),  an 
investment  adviser  formed  in  1986  and 
registered  under  the  Investment 
Advisers  Act  of  1940.  Pitco  serves  as  the 
managing  general  partner  of  Pitcaim. 
Pitcairn  also  has  four  individual  general 
partners,  each  of  whom  is  a  member  of 
the  Pitcaim  family.  In  addition,  Pitco 
serves  as  the  general  partner  of 
Moreland,  a  Permsylvania  limited 
partnership  that  owns  undeveloped 
land  in  and  near  the  Borough  of  Bryn 
Athyn,  Pennsylvania  (where  a  large 
number  of  Pitcaim  family  members 
reside),  and  One  Place  L.  P.  ("One 
Place"),  a  Pennsylvania  limited 


■  There  are  576,124  units  of  general  and  limited 
partnership  intere«t«  of  Pitcaim  iuued  and 
outstanding,  approximately  70%  of  which  are  held 
in  irrevocable  trusts  for  members  of  the  Pitcaim 
family,  and  approximately  30%  of  which  are  owned 
directly  by  family  members  and  their  churchee.  The 
units  are  regi>iai«d  under  section  12  of  the 
Securities  Exchange  Act  of  1934,  but  there  is  no 
market  for  the  units,  and  ibeie  are  generally  fewer 
than  ten  transfers  par  year.  These  transfers  typically 
arise  from  terminating  trusts  or  estates,  interiamily 
gifts,  or  similar  transactions  involving  one  or  more 
membwrs  of  the  Pitcaim  family  or  trusts  ior  their 
benefit. 


partnership  that  owns  the  land  and 
building  in  which  the  offices  of  Pitcaim, 
Pitco,  and  Pitcaim  Tmst  Company 
("PTC")  (a  Pennsylvania  chartered  trust 
company  formed  as  a  subsidiary  of  Pitco 
in  1987  to  provide  trust  emd  related 
services  to  the  Pitcaim  family  and  other 
high  net  worth  individuals)  are 
situated.^ 

3.  As  a  result  of  general  change  in  the 
Pitcaim  family  and  divergence  of  points 
of  view  as  to  investment  philosophy, 
among  other  things,  it  became  apparent 
in  the  early  1990s  that  a  sepEu^tion  of 
family  members  from  the  family 
partnerships  would  occur. 
Consequently,  in  February  1993,  the 
board  of  directors  of  Pitco  asked  its 
management  to  recommend  a  plan  for  a 
buy-out  of  the  interests  of  certain 
Pitcaim  family  members  in  certain 
family  assets.  This  recommendation, 
through  arms'  length  negotiations, 
resulted  in  the  proposed  Redemption 
and  Related  Transaction. 

4.  The  series  of  transactions 
contemplated  by  the  Redemption  and 
the  Related  Transaction  are  as  follows: 

a.  Four  individuals  formed  Johnstone, 
a  Pennsylvania  limited  partnership,  for 
the  purpose  of  receiving,  with  the  intent 
to  liquidate,  their  and  other  Pitcaim 
family  members'  (collectively,  the 
"Separating  Members")  limited 
partnership  interests  in  Pitcaim, 
Moreland,  and  One  Place.  The 
Separating  Members,  together  with  their 
spouses  and  related  trusts,  are  no  longer 
clients  of  PTC  and  have  contributed 
their  limited  partnership  interests  in 
Pitcaim,  Moreland,  and  One  Place  to 
Johnstone  in  exchange  for  limited 
partnership  interests  in  Johnstone.^ 
Accordingly,  Johnstone  has  become  a 
substitute  limited  paitner  in  Pitcairn, 
Moreland,  and  One  Place,  owning 
approximately  39%,  38.6%,  and  39%, 
respectively,  of  the  limited  partnership 
units.  Assets  received  by  Johnstone  in 
the  Redemption  and  the  Related 
Transaction  are  intended  to  be  held  by 
Johnstone  only  until  they  can  be 
liquidated  and  the  proceeds  distributed 
to  the  Separating  Members. 

b.  In  the  Redemption,  Johnstone  will 
transfer  to  Pitcaim  all  of  the  Units         -s 


'  Pitcaim  was  the  sole  initial  limited  partner  of 
Moreland  and  One  Place;  it  spun  off  its  interests  in 
the  [>artnerships  to  the  owners  of  its  Units  in  1992. 
As  a  result,  ownership  of  Pitcairn.  Moreland.  and 
One  Place  is  nearly  identical. 

'  T?ie  only  connection  of  the  Separating  Memtiers 
with  the  remaining  unitholders  after  consummation 
of  the  transaction*  descritied  herein  will  be  that  two 
of  the  Separating  Memtters  vhW  serve  as  trustees  of 
trusts  holding  Units.  These  two  Separating 
Memtjers  will  continue  to  serve  as  trustees  at  the 
request  of  the  beneficiaries  of  those  trusts, 
notwithstanding  their  status  as  Separating 
Members. 


owned  by  Johnstone,  and  Pitcaim  will 
transfer  to  Johnstone  approximately 
39%  of  its  total  assets  (consisting  of 
certain  limited  partnership  interests,  a 
non-recourse  note  of  Moreland  and  a 
related  mortgage,  and  cash)  in 
redemption  of  the  Units. 

c.  In  the  Related  Transaction. 
Johnstone  will  transfer  to  Moreland  all 
the  limited  partnership  interests  in 
Moreland  owTied  by  Johnstone,  and 
Moreland  will  transfer  to  Johnstone 
approximately  38.6%  of  its  total  assets 
(consisting  of  certain  real  estate,  a 
mortgage,  and  cash)  in  redemption  of 
these  limited  partnership  interests. •♦ 

d.  Johnstone  will  transfer  to  One  Place 
all  the  limited  partnership  interests  in 
One  Place  owmed  by  Johnstone,  and  One 
Place  will  transfer  cash  in  an  amount 
equal  to  approximately  39%  of  the  value 
of  its  total  assets  to  Johnstone  in 
redemption  of  these  limited  partnership 
interests. 

e.  Pitcaim  has  completed,  in  escrow, 
a  private  offering,  in  reliance  on  section 
4(2)  of  the  Securities  Act  of  1993  (the 
"Securities  Act")  and  rules  502  and  506 
of  Regulation  D  under  the  Securities 
Act.  and  has  received  binding 
subscription  agreements  for  $5,337,000 
from  a  small  group  of  qualified  investors 
for  additional  Units.  The  proceeds  of 
this  offering  will  be  used  to  replace 
capital  used  in  the  Redemption  and  to 
provide  for  additional  working  capital. 

5.  The  redemptions  of  the  Johnstone- 
owned  limited  partnership  interests  of 
Pitcaim,  Moreland,  and  One  Place  will 
be  effected  at  values  that  have  been 
agreed  upon  by  representatives  of  those 
Pitcaim  family  members  who,  with  their 
spouses  and  related  tmsts,  wish  to 
continue  to  be  clients  of  PTC  and 
owners  of  Pitcairn  (the 
"Remaindermen")  and  by 
representatives  of  the  separating 
Members  in  arms'  length  negotiations 
conducted  during  1993.  A  committee 
(the  "Sellers'  Committee")  was  formed 


■•  I'rior  to  the  redemption  of  the  Moreland  units 
owned  by  Johnstone,  Pitcairn  will  lend  to  Moreland 
a  total  of  S3,450,(X)0  in  exchange  for  two  non- 
recourse notes.  The  first  note,  in  the  amount  of 
S2,250,000,  will  be  secured  by  the  portion  of 
Moreland's  real  estate  that  ultimately  will  be 
transferred  to  Johnstone  in  the  Related  Transaction. 
The  second  note,  in  the  amcunt  of  $1,200,000,  will 
be  secured  by  a  different  parcel  of  real  estate,  which 
will  remain  the  property  of  Moreland.  Using  a 
portion  of  the  proceeds  of  the  first  note,  Moreland 
will  buy  newly  issued  limited  partnership  interests 
in  One  Place  for  cash,  enabling  One  Place  to  redeem 
its  units  owned  by  Johnstone  for  cash.  In  redeeming 
its  units  from  Johnstone,  Moreland  will  transfer  the 
mortgage  liability  on  the  first  parcel  of  real  estate 
to  Johnstone  along  with  the  real  estate  itself.  When 
Pitcairn  redeems  its  Units  from  Johnstone,  Pitcaim 
will  transfer  to  Johnstone  the  note  secured  by  the 
mortgage  on  the  real  estate  Johnstone  received  from 
Moreland,  and  Johnstone  will  be  able  to  extinguish 
ihe  mortgage  and  cancel  the  note. 


to  negotiate  the  value  of  the  Separating 
Members'  interests;  the  potential  group 
of  family  members  willing  to  buy  the 
interests  of  the  Separating  Members  also 
formed  a  committee  (the  "Buyers' 
Committee).  All  family  members  were 
informed  about  the  committees  and 
were  urged  to  contact  them  about 
buying  or  selling  their  interests. 

6.  Various  methods  were  used  to 
determine  the  value  of  thi;  underlying 
assets  held  by  Pitcaim,  Moreland,  and 
One  Place.^ 

a.  The  assets  of  Pitcaim  were  valued 
on  the  basis  of  the  methodologies 
utilized  by  its  general  partners  in 
arriving  at  fair  values  for  purposes  of 
periodically  computing  the  net  asset 
value  of  the  partnership.  These 
methodologies  included  (i)  valuation  of 
limited  partnership  interests  by  the 
general  partners  of  such  partnerships; 
(ii)  valuation  of  the  stock  of  Pitco  by  an 
independent  appraiser,  adjusted  to 
reflect  subsequent  business  changes; 
(iii)  valuation  of  land  based  upon  values 
in  a  joint  development  agreement  and 
the  best  judgment  of  the  Pitcaim  general 
partners,  taking  all  relevant  factors  into 
consideration;  (iv)  valuation  of  a  limited 
partnership  interest  in  a  tree  nursery 
based  upon  the  catalogue  price  of  the 
tree  stock  less  harvest  and  distribution 
costs;  and  (v)  valuation  of  a  limited 
partnership  interest  in  an  office  building 
based  upon  discontinued  cash  flows 
from  the  rental  stream  generated  by  the 
property. 

b.  The  land  owned  by  Moreland  was 
valued  by  Pitco  as  the  general  partner  of 
Moreland  on  the  basis  of  values 
assigned  in  a  1993  market  research 
study  by  an  independent  firm  familiar 
with  the  land  and  transactions  in  the 
vicinity  of  the  Moreland  land.  This 
study  was  commissioned  by  the  Real 
Estate  Advisory  Committee  of  the  Pitco 
board,  a  committee  comprised  of  both 
Remaindermen  and  Separating 
Members.  The  recommended  values 
assigned  in  the  study,  together  with  data 
from  an  appraisal  conducted  in  1 989 
and  from  comparable  sales  (where 
appropriate),  formed  the  basis  of  the 
values  assigned  by  the  parties. 

c.  With  respect  to  One  Place,  Pitco 
obtained  an  independent  appraisal  of 
the  land  and  office  building  (the 
primary  asset  of  One  Place),  and  the 
Sellers'  Committee  obtained  its  own 
independent  appraisal.  The  board  of 
directors  of  Pitco  subsequently  engaged 
an  outside  real  estate  consultant  who,  in 
June,  1993,  reviewed  the  independent 
appraisal  obtained  by  Pitco  and 


validated  the  assumptions  used  by  the 
appraiser. 

7.  On  the  evening  of  December  13, 
1993,  representatives  from  the  Buyers' 
Committee,  the  Sellers'  Committee,  and 
Pitco  (as  managing  general  partner  of 
Pitcaim  and  sole  general  partner  of 
Moreland  and  One  Place)  met  to  allocate 
the  assets  between  the  Remaindermen 
and  the  Separating  Members  equitably. 
These  negotiations,  which  were 
conducted  by  persons  who  were  fully 
aware  of  the  attributes,  both  positive 
and  negative,  of  each  of  the  assets  of 
Pitcaim,  Moreland,  and  One  Place, 
culminated  in  the  Agreement  in 
Principle  (the  "Agreement").  Th^ 
Agreement  provides  for  the  allocation  qf 
assets  and  further  provides  that  the    - 
costs  of  forming  Johnstone  will  be  borne 
by  Johnstone  and  that  all  other 
transaction  costs  will  be  shared  by 
Pitcaim  (including  certain  affiliated 
entities)  and  Johnstone  on  a  pro  rata 
basis.  Since  it  is  anticipated  that 
Johnstone  will  sell  Pitcaim 
approximately  39%  of  the  Units  and 
buy  approximately  39%  of  Pitcaim's 
assets,  it  would  bear  that  percentage  of 
the  transaction  costs  (exclusive  of  any 
income  taxes  that  each  party  will  bear 
separately  and  of  any  additional  legal 
expenses  incurred  by  Johnstone) 
through  the  reduction  in  cash  to  be  paid 
by  Pitcaim  to  Johnstone  at  the  closing 
of  the  Redemption.  The  Agreement  was 
approved  by  Pitco  (as  managing  general 
partner  of  Pitcaim  and  sole  general 
partner  of  Moreland  and  One  Place)  and 
by  indi\idual  representatives  of  the 
Remaindermen  and  Separating  Members 
who,  together,  represented  over  86%  of 
the  outstanding  Units.  The 
Remaindermen  who  did  not  sign  the 
Agreement  consisted  of  94  "persons" 
who  own  approximately  13.9%  of  the 
Units.^  These  unitholders  were 
informed,  however,  of  the  transactions 
contemplated  by  the  Agreement 
(including  the  proposed  allocation  of 
assets),  and  have  not  objected. 

8.  There  has  been  no  vote  of 
unitholders  with  respect  to  the 
Redemption  and  the  Related 
Transaction  inasmuch  as  such  a  vote  is 
not  required  under  the  Pitcairn 
partnership  agreement.  However,  a 
majority  of  the  respective  general 
partners  of  Pitcaim  and  Johnstone  have 
approved  the  Redemption  and  the 
Related  Transaction  as  being  reasonable 


'Lists  of  all  assets  held  by  Pitcairn  and  Moreland 
and  information  as  to  their  allocation  are  contained 
in  the  application 


•"Of  these  "persons"  61  are  individuals  owning 
approximately  10%  of  the  Units;  4  are  revocable 
trusts  owning  approximately  4%  of  the  Units;  20 
are  irrevocable  trusts  (out  of  a  total  of  295  trusts  that 
are  Remaindermen)  owning  approximately  .2%:  one 
is  a  guardian  account  owning  approximately  .05% 
of  the  Units:  and  8  are  charilable  orga.niza'ions 
owning  approximately  3%  of  the  Units. 


17840 


Federal  Register  /  Vol.  60,  No.  67  /  Friday.  April  7,  1995  /  Notices 


and  fair  to  the  unitholders,  as  not 
involving  any  overreaching  of  Pitcaim 
or  its  unitholders,  and  as  serving  the 
broader  family  purpose  by  permitting  a 
complete  separation  of  the  Separating 
Members.  AppUcants  state  that,  with 
one  exception,  no  person  who 
participated  in  the  negotiations  on 
behalf  of  Pitco  or  the  Remaindermen 
have  interests  on  both  sides  of  the 
Redemption  and  the  Related 
Transaction.  One  individual  partner  of 
Pitcaim,  who  has  agreed  to  resign  as 
such,  has  been  aligned  with  the 
Separating  MembCTs  and  is  a  general 
and  limited  partner  of  Johnstone. 
Applicants  represent  that  his  alignment 
with  the  Separating  Members  was 
recognized,  and  he  was  not  a  member  of 
the  Sellers'  Committee,  nor  did  he 
participate  in  the  negotiations  except  as 
a  facilitator  for  the  December  1993 
meetings.  He  officially  abstained  from 
voting  either  on  behalf  of  Pitcaim  or 
Johnstone  with  respect  to  the 
Redemp  ion  and  the  Related 
Transaction,  but  has  expressed  his 
support  for  the  transactions. 

Applicants'  Legal  Conclusions 

1  Section  23(c].  made  applicable  to 
Pitcaim  as  a  BDC  by  section  63  of  the 
•Act,  generally  prohibits  BDCs  from 
purchasing  their  securities  except  in  the 
open  market  or  pursuant  to  a  tender 
offer.  Absent  such  circumstances, 
section  23(c)(3)  allows  the  SEC  to  issue 
an  order  for  the  protection  of  investors 
to  ensure  that  such  purchases  are  made 
in  a  way  that  does  not  unfairly 
discriminate  against  any  holders  of  the 
class  of  securities  to  be  purchased. 

2.  Applicants  concede  that  the 
Redemption  does  not  fall  within  the 
exceptions  specified  in  section  23(c); 
consequently,  Pitcaim  must  seek 
exemptive  relief  under  section  23(c)(3). 
Applicants  submit  that  the  Redemption 
does  not  unfairly  discriminate  against 
either  the  Remaindermen  or  the 
Separating  Members,  and  that  the 
liquidity  provided  to  Johnstone  in  the 
Redemption  and  the  Related 
Transaction  is  not  inappropriate  under 
the  circumstances,  given  the  fairness  of 
the  values  and  the  objectives  of  the 
Remaindermen  to  use  the  services  of 
Pitco  and  PTC  as  a  family  office. 

3.  Section  57(a)(2),  in  conjunction 
with  section  57(b),  prohibits  certain 
persons  related  to  a  BDC  from 
purchasing  any  security  or  other 
property  (with  the  exception  of 
securities  of  which  the  seller  is  the 
issuer)  from  the  BDC  or  a  company 
controlled  by  the  BDC.  Section  57(b) 
provides,  in  part,  that  the  persons 
affected  by  section  57(a)  include  any 
person  that  directly  or  indirectly 


controls  the  BDC.  Section  2(a)(9)  defines 
control  as  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  company, 
and  establishes  a  rebuttable 
presumption  that  a  person  owning  more 
than  25%  of  the  voting  securities  of  a 
company  controls  that  company.  Since 
Johnstone,  which  owns  approximately 
39%  of  the  Units,  could  be  deemed  to 
control  Pitcaim,  section  57(a)(2)  would 
prohibit  the  Redemption  absent  an 
exemption.  As  Moreland  may  be 
deemed  to  be  controlled  by  Pitcaim  by 
virtue  of  the  fact  that  Pitco  (a  wholly- 
owned  subsidiary  of  Pitcaim)  is  its  sole 
general  partner,  section  57(a)(2)  also 
would  prohibit  Johnstone  from  buying 
assets  from  Moreland  in  the  Related 
Transaction. 

4.  Section  57(c)  provides  that  a  f>erson 
may  file  an  application  for  an 
exemption  from  the  provisions  of 
section  57(a)  (1)  through  (3),  and  that 
the  SEC  shall  exempt  a  proposed 
transaction  from  the  prohibitions  of 
section  57(a)(2)  if:  (a)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  anyone 
involved;  (b)  the  proposed  transaction  is 
consistent  with  the  poUcy  of  the  BDC  as 
set  forth  in  its  filings  with  the  SEC 
under  the  Securities  Act  and  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),  and  its  reports  to 
shareholders  or  partners;  and  (c)  the 
proposed  transaction  is  consistent  with 
the  general  purpose  of  the  Act. 

5.  Applicants  submit  that  the 
Redemption  and  the  Related 
Transaction  meet  the  standards  set  forth 
in  section  57(c)  of  the  Act  because:  (a) 
The  terms  of  the  proposed  purchase  of 
assets  by  Johnstone  in  the  Redemption 
and  Related  Transaction,  including  the 
consideration  to  be  paid,  will  be 
reasonable  and  fair,  and  no  individual 
will  derive  any  personal  financial  gain 
from  the  proposed  transaction  other 
than  benefits  that  will  be  realized  by  all 
unitholders  of  Pitcaim  on  a  pro  rata 
basis;  (b)  the  proposed  Redemption  is 
consistent  with  Pitcaim's  policy  as  set 
forth  in  section  4.13  of  the  partnership 
agreement,  which  specifically 
contemplates  the  withdrawal  of  limited 
partners  on  terms  approved  by  the 
general  partners  of  Pitcaim  (which 
approval  has  been  obtained),  and  also  is 
consistent  with  Pitcaim's  policy  as 
recited  in  its  filings  with  the  SEC  under 
the  Exchange  Act  and  its  reports  to 
unitholders;  (c)  the  Redemption  and  the 
Related  Transaction  are  both  consistent 
with  the  general  purposes  of  the  Act; 
and  (d)  given  the  objective  of  the 
Remaindermen  to  continue  to  use  Pitco 


and  PTC  as  a  family  office  for  the 
management  of  their  financial  affairs 
and  the  concomitant  desire  of  the 
Sep>arating  Members  to  terminate  that 
association,  it  would  be  impossible  to 
effect  the  Redemption  by  exchanging  a 
portion  of  each  of  Pitcaim's  assets  for 
the  Units  held  by  Johnstone  on  a  pro 
rata  basis  or  by  selling  the  Units  held  by 
Johnstone  to  a  third  party  because  no 
such  market  exists. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-8543  Filed  4-6-95;  8:4$  am] 
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[Release  No.  35-26264] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  31,  1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  mles 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran$action(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  24.  1995,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Indiana  Michigan  Power  Company  (70- 
6458) 

Indiana  Michigan  Power  Company 
( "I&M"),  One  Summit  Square,  P.O.  Box 
60.  Fort  Wa3rne,  Indiana  46801,  an 
electric  utility  subsidiary  of  American 
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Electric  Power  Company,  Inc.  ("AEP"). 
a  registered  holding  company,  has  filed 
a  post-effective  amendment  to  its 
appUcatioD-declaration  imder  Sections 
9(a),  10  and  12(d)  (^  the  Act  and  Rule 
44(b)  thereunder. 

By  order  dated  June  11, 1960  (HCAR 
No.  21618).  I&M  was  authorized  to 
dispose  of  and  acquire  certain  pollution 
control  systems  ("Project")  at  its 
Rockport  Generating  Station  ("Plant"), 
under  construction  near  the  City  of 
Rockport  in  Spencer  County,  Indiana 
("City")  to  comply  with  Indiana 
environmental  control  standards.  l&M's 
disposition  and  acquisition  was 
undertaken  under  an  Agreement  of  Sale 
with  the  Qty,  dated  June  1, 1960,  and 
in  connection  with  the  issuance  by  the 
City  of  pollution  control  revenue  bonds 
in  the  amount  of  S40  million  to  finance 
the  project  (HCAR  No.  21642,  June  25. 
1980).  This  represented  a  portion  of 
I&M's  then  estimated  cost  of  $150 
million  for  its  50%  obligation  for  the 
Project  shared  with  AEP  Generating 
Company. 

By  order  dated  December  4, 1984 
(HCAR  No.  23514),  the  Commission 
authorized  I&M  to  enter  another 
Agreement  of  Sale  with  the  City 
providing  for  the  disposition  and 
acquisition  of  the  Project  in  coimection 
with  the  issuance  by  the  City  of  $110 
milhon  principal  amount  of  pollution 
control  bonds  ("Series  1984A  Bonds") 
to  finance  the  Project  (HCAR  No.  23528. 
December  12, 1984).  By  order  dated 
August  2,  1985  (HCAR  No.  23781),  the 
Commission  authorized  I&M  to  enter 
into  a  First  Amendment  to  Agreement  of 
Sale  with  the  City  providing  for  the 
issuance  and  sale  of  three  additional 
series  of  pollution  control  bonds 
("Series  198S  Bonds"),  each  in  the 
principal  amount  of  $50  million  with  a 
maturity  of  August  1,  2014.  The  second 
series  of  the  Series  1985  Bonds  consists 
of  adjustable  rate  bonds  bearing  interest 
at  a  rate  which  is  adjusted  every  five 
years  based  upon  an  index  and  payable 
semiannually  ("Adjustable  Rate 
Bonds"). 

I&M  now  proposes  to  cause  the  Qty 
to  issiie  and  sell  a  series  of  refunding 
bonds  ("Refunding  Bonds")  in  the 
aggregate  principal  amount  of  $50 
million  with  an  interest  rate  adjustment, 
as  determined  by  I&M.  The  proceeds  of 
Refunding  Bonds  will  be  used  to  redeem 
the  Adjustable  Rate  Bonds.  I&M  could 
convert  the  intoest  rate  on  the 
Refunding  Bonds  between  the  various 
modes  from  changing  daily  to  fixed  for 
a  term  up  to  maturity.  The  Refunding 
Bonds  will  be  issued  under  and  secured 
by  the  Indenture  and  a  sixth 
supplemental  indentitre  and  will  mature 


at  a  date  or  dates  not  more  than  forty 
years  from  the  date  of  issuance. 

In  connection  with  the  issuance  of  the 
Refunding  Bonds.  l&M  may  enter  into 
one  or  more  interest  rate  hedging 
arrangements,  including  an  interest  rate 
swap,  cap,  collar,  or  similar  agreement 
(collectively  "Hedging  Facility")  with  a 
bank  or  other  financial  institution 
("Counterparty").  The  Hedging  Facility 
will  be  an  interest  rate  conversion 
agreement  designed  to  allow  I&M  to 
actively  manage  and  limit  its  exposure 
to  variable  interest  rates  or  to  lower  its 
overall  borrowring  cost  on  any  fixed  rate 
Refunding  Bond.  The  Hedging  Facility 
will  set  forth  the  specific  terms  upon 
which  I&M  wiU  agree  to  pay  the 
Counterparty  payments  and/or  fees  for 
limiting  its  exposure  to  interest  rates  or 
lowering  its  fixed  rate  borrowing  cost, 
and  the  other  terms  and  conditions  of 
any  rights  or  obligations  thereunder. 
I&M  may  provide  credit  enhancement 
for  the  Refunding  Bonds  in  the  form  of 
a  letter  of  credit,  surety  Ixmd  or  bond 
insurance  and  pay  any  related  fees. 

West  Penn  Power  Company  (70-6505) 

West  Penn  Power  Company  ("West 
Penn"),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601,  an 
electric  pubUc-utility  subsidiary 
company  of  Allegheny  Power  System. 
Inc.,  a  registered  holding  company  has 
filed  a  post-effective  amendment  to  its 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  order  dated  May  3,  1985  (HCAR 
No.  23679),  West  Perm  was  authorized, 
among  other  things,  to  issue  long-term 
promissory  notes  in  connection  with  the 
issuance  of  pollution  control  revenue 
bonds  series  E  ("Series  E  Bonds  ")  by  the 
Washington  County  Development 
Authority  ("County")  up  to  an  aggregate 
principal  amount  of  $18  million.  The 
series  E  Bonds  in  the  aggregate  principal 
amount  of  $15.4  million  were  issued  by 
the  County,  maturing  April  1,  2014, 
along  with  West  Penn's  corresponding 
promissory  note  for  $15.4  million.  The 
proceeds  of  the  Series  E  Bonds  were 
applied  by  West  Penn  to  the  payment  at 
maturity  of  the  series  D  bonds  and  to  the 
costs  of  issuance. 

Due  to  changes  in  interest  rates,  the 
County  proposes  to  refund  the  Series  E 
Bonds  by  issuing  a  new  series  of 
pollution  control  revenue  bonds 
("Series  G  Bonds").  The  County 
proposes  to  issue  $15.4  miUion 
aggregate  principal  amount  of  Series  G 
Bonds  maturing  on  the  correspcHiding 
day  in  the  year  2014  that  they  ve  issued 
in  1995.  The  proceeds  from  the  sale  of 
the  Series  G  Bonds  will  be  used  to 
refund  Series  E  Bonds.  The  SeriesG 
Bonds  will  be  issued  uinler  a 


suppleraental  trttst  indenture  with  a 
corporate  trustee  ("Trustee"),  approved 
by  West  P«m,  and  will  be  told  at  such 
time,  interest  rate,  maturity  and  price  as 
approved  by  West  Peim  pursaant  to 
market  conditions. 

West  Penn  proposes  to  issue 
concurrently  with  the  issuance  of  the 
Series  G  Bonds,  its  non-negotiaUe 
Pollution  Control  Note  ("Note"),  at  any 
time  on  or  before  December  31, 1997, 
with  terms  and  conditions 
corresponding  to  the  Series  G  Boiids  in 
respect  to  principal  amount,  interest 
rates  and  redemption  provisions  and 
having  installments  of  (Hincipal 
corresponding  to  any  mandatory  sinking 
fund  payments  and  stated  maturities. 
Market  conditions  prevailing  at  the  time 
of  the  offering  may  warrant  die  issuance 
of  the  Series  G  Bonds  with  floating 
interest  rates  during  all  or  a  portion  of 
the  stated  Ufe  of  the  Series  G  Bonds. 
However.  West  Penn  does  not  anticipate 
that  to  be  the  case.  West  Penn  proposes 
that  should  it  determiue  to  use  a  floating 
interest  rate,  it  will  notify  the 
Commission. 

The  Note  will  be  secured  by  a  second 
lien  on  the  equipment  and  bcilities  at 
West  Penn's  Mitchell  Power  Station  in 
Washington  County  ("Facilities ')  and 
certain  other  prop«ties,  pursuant  to  the 
Mortgage  and  Seciirity  Agreement 
delivered  by  West  Penn  to  the  Trustee 
creating  a  mortgage  security  interest  in 
the  Facihties  and  certain  other  property. 
Payment  on  the  Note  will  be  made  to 
the  Tmstee  under  and  indenture  and 
applied  by  the  Trustee  to  pay  the 
maturing  principal  and  redemption 
price  of  and  interest  and  other  costs  on 
the  Series  G  Bonds  as  they  become  due. 
West  Perm  proposes  to  pay  any 
Trustees'  fees  or  other  expenses 
incurred  by  the  County. 

American  Electric  Power  Company, 
Inc.,  et  aL  (70-7022) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  and  AEP  Generating 
Company  ("Generating"),  an  electric 
public-utihty  subsidiary  of  AEP,  both  of 
1  Riverside  Plaza,  Columbus,  Ohio 
43215,  have  filed  a  post-eSactiv« 
amendment  to  their  apphcati(»- 
declaration  filed  under  sections  9(a),  10, 
12(b)  and  12(d)  of  the  Act  and  ruks  44 
and  45  thereunder. 

By  order  dated  August  17, 1964 
(HCAR  No.  23399),  Generating  acquired 
a  V2  undivided  interest  in  the  Rockport 
Generating  Station  ("Plant")  with 
Indiana  &  Michigan  Electric  Company, 
now  Indiana  Michigan  Power  Company 
("I&M"),  also  a  subsidiary  of  AEP, 
including  responsibility  for  50%  of  the 
costs  associated  with  acquirix^  certain 
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air  and  water  pollution  control  devices 
("Project"). 

By  order  dated  October  4.  1984 
(HCAR  No.  23445)  ("October  1984 
Order").  Generating  was  authorized  to 
enter  into  an  Agreement  of  Sale 
("Agreement")  with  the  City  of 
Rockport.  Indiana  ("City")  providing  for 
the  construction  and  installation  of  the 
Project  by  the  City,  and  the  issuance  by 
the  City  of  pollution  control  revenue 
bonds  ("Series  1984  A  Bonds")  to 
finance  Generating's  share  of  the 
Project.  The  October  1984  Order 
authorized  the  issuance  of  the  Series 
1984  A  Bonds  in  a  principal  amount  of 
$150  million. 

The  October  1984  Order  contemplated 
that  the  proceeds  of  the  sale  of  the 
Series  1984  A  Bonds  would  be 
deposited  by  the  City  with  Lincoln 
National  Bank  and  Trust  Company  of 
Fort  Wayne,  as  trustee  under  an 
Indenture  of  Trust  ("Indenture")  dated 
as  of  October  1, 1984  between  the  City 
and  Lincoln  National  Bank  &  Trust 
Company  (now  Norwest  Bank  Fort 
Wayne,  N.A.),  as  trustee  ("Trustee") 
between  the  City  and  such  Trustee, 
pursuant  to  which  the  Series  1984  A 
Bonds  are  to  be  issued  and  secured.  The 
October  1984  Order  also  contemplated 
that  such  proceeds  would  be  applied  to 
payment  of  the  cost  of  construction  of 
the  project.  The  Agreement  also 
provided  for  the  sale  of  the  Project  to 
Generating,  the  payment  by  Generating 
of  the  purchase  price  of  the  Project,  and 
the  assignment  cmd  pledge  to  the 
Trustee  of  the  City's  interest  in,  and  of 
the  monies  receivable  by  the  City  under 
the  Agreement. 

The  Agreement  also  provided  that 
each  installment  of  the  purchase  price 
for  the  Project  payable  by  Generating 
would  be  in  such  amount  (together  with 
other  monies  held  by  the  Trustee  under 
the  Indenttire  for  that  purpose)  as  would 
enable  the  City  to  pay,  when  due  and 
payable,  (i)  the  interest  of  the  Series 
1984  A  Bonds,  any  additional  bonds 
and  any  refunding  bonds,  (ii)  the 
principal  amount  of  the  Series  1984  A 
Bonds,  any  additional  bonds  and  any 
refunding  bonds  payable  at  the  time  of 
their  respective  stated  maturities  and 
(iii)  amoimts,  including  any  accrued 
interest,  payable  in  connection  with  any 
mandatory  redemption  of  the  Series 
1984  A  Bonds,  any  additional  Bonds  or 
any  refunding  bonds.  In  addition,  the 
October  1984  Order  reserved 
jurisdiction  "with  respect  to  the  fees 
and  commissions  to  be  incurred  by 
[Generating)  and  AEP  in  connection 
with  this  transaction,  and  the  terms  of 
sale  under  the  Agreement." 

By  order  datecTSeptember  6,  1985 
(HCAR  No.  23821)  ("1985  Order"), 


Generating  was  authorized  to  enter  into 
a  First  Amendment  to  Agreement  of 
Sale  ("1985  Agreement")  with  the  City 
providing  for  the  issuance  and  sale  of 
three  additional  series  of  pollution 
control  bonds  (collectively,  "Series  1985 
Bonds"),  each  in  the  principal  amoimt 
of  $55  million  with  a  maturity  of 
September  1,  2014.  One  series  of  the 
Series  1985  Bonds  was  issued  with  a 
variable  interest  rate  ("Variable  Rate 
Bonds")  the  rate  of  which  was  based 
upon  an  index  and  not  to  exceed  12% 
per  annum,  determined  weekly  and 
payable  monthly.  A  second  series  of  the 
Series  1985  Bonds  was  issued  with  the 
interest  payable  semi-annually  at  a  rate 
which  will  be  adjusted  every  five  years 
based  upon  an  index  ("Adjustable 
Bonds").  A  third  series  of  the  Series 
1985  Bonds  was  issued  with  the  interest 
rate  fixed  at  9^/8%  per  annum,  payable 
semi-annually  ("Fixed  Rate  Bonds"), 
and  these  Fixed  Rate  Bonds  were  issued 
subject  to  optional  redemption 
following  an  initial  period  not  to  exceed 
ten  years.  The  proceeds  of  the  Series 
1985  Bonds  were  used  to  cover  a 
portion  of  the  cost  of  construction  of  the 
Project  and  to  refund  the  outstanding 
short-term  Series  1984  A  Bonds  in  the 
principal  amount  of  $150  million.  The 
1985  Order  included  no  reservation  of 
jurisdiction. 

AEP  and  Generating  now  propose  that 
Generating  enter  into  a  Second 
Amendment  to  Agreement  of  Sale 
("1995  Agreement")  with  the  City 
whereby  the  City  will  issue  and  sell  one 
or  more  additional  series  of  Pollution 
Control  Revenue  Refunding  Bonds 
("Refunding  Bonds")  in  the  aggregate 
principal  amount  of  up  to  $110  million 
with  an  interest  rate  adjustment  (as 
determined  by  Generating).  Generating 
could  convert  the  interest  rate  on  the 
Refunding  Bonds  between  the  various 
modes  from  changing  daily  to  fixed  for 
a  term  up  to  maturity.  It  is  stated  that 
the  proceeds  of  such  Refunding  Bonds 
will  be  used  to  redeem  the  Fixed  Rate 
Bonds  and  the  Adjustable  Bonds. 

In  connection  with  the  issuance  of  the 
Refunding  Bonds,  Generating  proposes 
to  enter  into  one  ore  more  interest  rate 
hedging  arrangements  (including  an 
interest  rate  swap,  cap,  collar  or  similar 
agreement)  ("Hedging  Facility")  with  a 
bank  or  other  financial  institution 
("Counterparty").  The  Hedging  Facility 
will  be  an  interest  rate  conversion 
agreement  designed  to  allow  Generating 
to  actively  manage  and  limit  its 
exposure  to  variable  interest  rates  or  to 
lower  its  overall  borrowing  cost  on  any 
fixed  rate  Refunding  Bond,  The  Hedging 
Facility  will  set  forth  the  specific  terms 
upon  which  Generating  will  agree  to 
pay  the  Counterparty  payments  and  fees 


for  limiting  its  exposure  to  interest  rates 
or  lowering  its  fixed  rate  borrowing  cost, 
and  the  other  terms  and  conditions  of 
any  rights  or  obligations  thereunder. 
The  terms  of  each  Hedging  Facility 
would  be  negotiated  by  Generating  with 
the  respective  Counterparty  and  would 
be  the  most  favorable  terms  that  can  be 
negotiated  by  Generating. 

The  Refunding  Bonds  will  be  issued 
pursuant  to  the  Indenture  between  the 
City  and  the  Trustee  (now  Norwest  Bank 
Fort  Wayne,  N.A.),  as  supplemented  by 
a  Fifth  Supplemental  Indenture  of  Trust 
between  the  City  and  the  Trustee 
("Supplemental  Indenture")  and  the 
1995  Agreement.  Pursuant  to  the 
Indenture  and  the  Fifth  Supplemental 
Indenture,  the  proceeds  of  the  sale  of 
the  Refunding  Bonds  will  be  deposited 
with  the  Trustee  and  applied  by  the 
Trustee,  together  with  other  funds 
supplied  by  Generating,  to  the 
redemption  of:  (i)  The  Fixed  Rate  Bonds 
at  a  price  of  102%  of  the  principal 
amount  thereof;  and  (ii)  the  Adjustable 
Bonds  at  a  price  equal  to  their  principal 
amount. 

While  Generating  will  not  be  a  party 
to  the  underwriting  arrangements  for  the 
Refunding  Bonds,  the  1995  Agreement 
provides  that  the  Refunding  Bonds  shall 
have  such  terms  as  shall  be  specified  by 
Generating.  Generating  understands  that 
interest  on  the  Refunding  Bonds  will  t»e 
exempt  ftt)m  Federal  income  taxation 
under  the  provisions  of  section  103  of 
the  Internal  Revenue  Code  of  1986,  as 
amended  (except  for  interest  on  any 
Refunding  Bond  during  a  period  in 
which  it  is  held  by  a  person  who  is  a 
substantial  user  of  the  Project  or  a 
related  person). 

It  is  expected  that  the  Refunding 
Bonds  will  mature  at  a  date  or  dates  not 
more  than  40  years  from  the  date  of 
their  issuance.  The  Refunding  Bonds 
may  be  subject  to  mandatory  or  optional 
redemption  under  circumstances  and 
terms  specified  at  the  time  of  pricing  or 
change  in  interest  rate.  In  addition,  the 
Refunding  Bonds  may  not,  if  it  is 
deemed  advisable,  be  redeemable  at  the 
option  of  the  city  in  whole  or  in  part  at 
ant  time  for  a  period  to  be  determined 
at  the  time  of  pricing  or  change  in 
interest  rate  of  the  Refunding  Bonds.  It 
is  stated  that  no  Refunding  Bond  may 
bear  interest  at  an  initial  interest  rate 
higher  than  9%. 

It  is  stated  that  no  series  of  Refunding 
Bonds  will  be  issued  at  rates  in  excess 
of  those  generally  obtained  at  the  time 
of  pricing  for  sales  of  substantially 
similar  tax-exempt  bonds  (having  the 
same  maturity,  issued  by  entities  of 
comparable  credit  quality  and  having 
similar  terms,  conditions  and  features). 


In  connection  with  an  adjustment  is 
the  interest  rate,  the  Refunding  Bonds 
may  be  tendered,  or  may  be  deemed  to 
be  tendered,  to  the  Trustee,  by  the 
owners  thereof.  Generating  intends  to 
remarket  any  Rehuiding  Bonds  so 
tendered  through  a  remarketing  agent, 
and  may  have  a  Liquidity  Provider  back 
up  Generating's  obligations.  The 
Refunding  Bonds  will  be  subject  to 
redemption  at  the  direction  of 
Generating  under  certain  circumstances. 
AEP  ana  Generating  also  propose  that 
Generating  provide  some  form  of  credit 
enhancement  for  the  Refunding  Bonds, 
a  letter  of  credit,  surety  bond  or  bond 
insurance,  and  Generating  may  pay  a  fee 
in  connection  therewith.  In  addition. 
Generating  may  provide  for  a  Liquidity 
Provider  for  interest  payments, 
remarketing,  redemption  or  maturity  of 
the  Refunding  Bonds.  Any  letter  of 
credit  would  not  exceed  $130  million. 
The  type  of  credit  enhancement  may 
change  while  the  Refunding  Bonds  are 
outstanding.  Unreimbursed  drawings 
under  the  letter  of  credit  would  bear 
interest  at  not  more  than  2%  alwve  the 
bank's  prime  rate.  Generating  may  pay 
an  annual  or  up-front  fee  for  the  credit 
enhancement  which  would  not  exceed 
1.25%  annually  of  the  face  amount. 
In  addition.  AEP  and  Generating 
propose  that  AEP  guarantee  payment  of 
the  principal  of,  premium,  if  any,  and 
interest  on  the  Refunding  Bonds     "? 

Fursuant  to  a  guaranty  agreement 
'Guaranty")  to  be  executed  and 
delivered  to  the  Trustee  and  the  City. 
Under  a  Guaranty,  AEP  would 
unconditionally  guarantee  the 
obligations  of  Generating  under  the 
1995  Agreement. 

The  Refunding  Bonds  could  be 
payable  from  funds  drawn  under  an 
irrevocable  letter  of  credit,  bond 
insurance  policy.  Standby  Bond 
Purchase  Agreement  or  cAher 
comparable  obligation  of  a  third  party. 

Generating  will  not  agree  to  the 
issuance  of  any  Refunding  Bond  by  the 
City  if:  (i)  The  stated  maturity  of  any 
such  Bond  shall  be  more  than  40  years; 
(ii)  the  discount  from  the  initial  pubUc 
offering  price  of  any  such  Bond  shall 
exceed  5%  of  the  principal  amount 
thereof;  or  (iii)  the  initial  public  ofiiering 
price  shall  be  less  than  95%  of  the 
principal  amount  thereof.  Generating 
will  not  enter  into  the  proposed 
refunding  transaction  unless  the 
estimated  present  value  savings  derived 
from  the  net  difference  between  interest 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is.  on  a  after  tax  basis,  greater 
than  the  present  value  of  ell  redemption 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
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rale  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  Refunding  BorMis  to 
be  issued. 

AEP  and  Generating  state  that  tiw 
transactions  described  above  will  be 
consummated  no  later  t^n  December 
31,  1996. 

EUA  Energy  Investment  Corporation 
(70-8585) 

EUA  Energy  hivestment  Corporation 
("EEIC"),  P.O.  Box  2333,  Boston, 
Massachusetts,  02107,  a  wholly  owned 
subsidiary  of  Eastern  Utihties 
Associates  ("EUA"),  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10, 1 2  and  1 3(b)  of  the  Act 
and  rules  43,  45,  87,  90  and  91 
thereunder. 

EEIC  proposes  to  incorporate  a 
Massachusetts  business  corporation 
("EEIC  Subsidiary")  to  be  the  general 
partner  of  a  proposed  joint  venture 
limited  partnership  to  be  formed  under 
Massachusetts  law  ("Home  &  Family"). 
EEIC  Subsidiary,  through  Home  & 
Family,  intends  to  develop  and 
commercialize,  a  home  environmental 
audit  and  eBvironjaental  remediation 
business  including,  but  not  limited  to, 
home  environmental  testing  of  soil,  air, 
water  and  substances  found  in  or  about 
the  home  and  the  remediation  of  home 
environmental  problems  (the  "Business 
Opportunity"). 

EEIC,  together  vdth  Home  &  Family 
Limited  Partnership,  a  Massachusetts 
limited  partnership  ("H&F  LP"),  is 
developing  certain  trademarks, 
packaging  designs,  marketing  materials, 
copyrighted  materials,  business  plans 
and  other  materials  relating  to  the 
Business  Opportunity  ("Proprietary 
Materials").  EEIC  owns  all  right,  tide 
and  interest  in  and  to  the  Proprietary 
Materials.  EEIC  proposes  to  contribute 
such  Proprietary  Materials  to  EEIC 
Subsidiary  in  exchange  for  capital  stock 
in  EEIC  Subsidiary.  No  other  person  or 
entity  will  own  stock  in  EEIC 
Subsidiary. 

Upon  (i)  EEIC's  receipt  of  Commission 
authorization,  and  (ii)  EEICs 
determination  to  proceed  with  the 
Business  Opportunity  following 
successful  completion  of  a  research, 
development  and  test  marketing  pilot 
program,  H&F  LP  will  contribute  the 
name  "Home  A  Family,"  its  intellectual 
property  and  other  proprietary  matmals 
to  Home  &  Family  in  exchange  for  a 
limited  partner  interest  therein.  EEIC, 
proposes  to  then  transfer  the  Proprietary 
Materials,  with  an  agreed  upon  value  of 
$2,100,000,  to  HoBw  ft  Family  and  to 
provide  certain  financing  (described 
below)  to  Home  &  Family  in  exchange 
for  a  general  partner  interest  therein. 


The  initial  authorized  capitahzation 
of  EEIC  Subsidiary  shall  be  200,000 
shares  of  coounon  stock.  $.01  par  value 
per  share,  and  EEIC  will  be  issued  a 
portion  of  such  comiaon  slock  in 
exchange  for  its  contribution  to  EEIC 
Subsidiary  of  the  Proprietary  Materials. 
References  to  EEIC  hereioafter  shall 
mean  EEIC  or  EEIC  Subsidiary,  whew 
the  context  so  allows. 

EEIC  proposes  to  make  additional 
capital  contributions  to  Heme  ft  Family 
in  an  aggregate  amount  of  up  to 
$3,900,000  from  time  to  time  through 
December  31, 1997,  in  exchange  ior 
which  EEIC's  capital  interest  in  Honw  ft 
Family  will  increase  correspondingly.  In 
addition,  bom  time  to  time  through 
December  31, 1997,  EEIC  also  proposes, 
at  its  discretion,  to  provide  Home  & 
Family  with  a  working  capital  line  of 
credit  with  a  maDdmum  avaihtbiKty  of 
$3,000,000,  at  an  annual  interest  rate 
equal  to  the  base  lending  rate  of  The 
First  National  Bank  of  Boston,  N.A., 
plus  2  percent,  for  a  term  of  three  years. 
All  such  loans  and  advances  will  be 
seorred  by  all  Home  ft  Family  assets, 
and  will  be  used  by  Home  ft  Family 
exclusively  for  its  working  capital 
needs. 

EEIC  also  proposes  that  any  activities 
that  it  needs  to  perform  under  certain 
agreements  relating  to  the  proposed 
transaction  would  be  accomplished  by 
employees  of  EUA  Service  Corporation 
("EUASC").  EUASC  may  provide 
management  services  including  but  not 
limited  to  financial,  accounting, 
environmental,  data  processing  and 
records  management  services,  as 
appropriate,  to  Home  &  Family.  All  such 
services  would  be  rendered  at  cost 
pursuant  to  the  standard  service 
contract  entered  into  between  EUASC 
and  the  other  EUA  S3'stem  companiea. 
No  employees  of  the  EUA  system's  retail 
electric  utihties  will  be  assigned  to  any 
activities  involving  Home  ft  Family. 

The  East  Ohio  Gas  Compaity  (7IMI601) 

The  East  Ohio  Gas  Company  ("East 
Ohio"),  1717  East  Ninth  Street, 
Cleveland,  Ohio  44101-0759,  a  gas 
public-utility  subsidiary  of  Consolidated 
Natiu^l  Gas  Company  ("CNG").  625 
Liberty  Avenue,  Pittsburgh, 
Pennsylvania  15222-3199,  a  registered 
holding  company,  and  CNG  have  filed 
a  decl^tion  under  secticra  1 2(d)  of  the 
Act  and  rule  44  thereunder. 

East  Ohio  and  CNG  propose  that  East 
Ohio  sell  certain  utility  assets 
("Assets"),  including  378  productioa 
wells,  connecting  lines,  leases,  access 
rights,  contract  rights  and  records 
associated  with  the  wells,  to  Belden  ft 
Blake  Corporation  ("Belden  ft  Blake") 
for  $6.5  miUion.  Belden  ft  Bfoke  is  a 
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nonassociated  oil  and  gas  drilling  and 
exploration  company. 

East  Ohio  and  CNG  state  that  the  sale 
of  the  Assets  is  part  of  East  Ohio's 
contribution  towards  the  current  e^ort 
of  the  CNG  system  to  cut  costs  and 
increase  profits.  East  Ohio  and  CNG 
additionally  state  that,  as  utility  assets, 
the  Assets  provide  less  than  '/j  of  1%  of 
East  Ohio's  total  gas  supply. 
Furthermore,  by  selling  the  Assets,  East 
Ohio  will  save  about  $900,000  a  year  in 
maintenance  costs. 

For  the  Cominission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  95-8542  Filed  4-«-95;  8:45  ami 
BILUNO  COOf  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[D«clanrtion  of  Economic  Injury  Disaster 
Loan  Area  *8499] 

Massachusetts  (and  Contiguous 
Counties  in  Connecticut);  Declaration 
of  Disaster  Loan  Area 

Hampden  County  and  the  contiguous 
counties  of  Berkshire,  Hampshire,  and 
Worcester  in  the  Commonwealth  of 
Massachusetts  and  Hartford,  Litchfield, 
and  Tolland  in  the  State  of  Connecticut 
constitute  an  economic  injury  disaster 
area  as  a  result  of  damages  caused  by  a 
fire  which  occurred  on  January  17, 1995 
in  the  town  of  Palmer,  Massachusetts. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
January  3. 1996  at  the  address  listed 
below:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South.  3rd  Floor, 
Niagara  Falls.  NY  14303  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

The  economic  injury  number  assigned  to 
this  disaster  for  the  State  of  Connecticut  is 
850000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  3, 1995. 
Philip  Lader, 
Administrator. 

|FR  Doc.  95-8574  Filed  4-6-95;  8:45  am] 
WLUNQ  CODE  80i3-01-M 


DEPARTMENT  OF  HEALTH  &  HUMAN 
SERVICES 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  March  10. 1995. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  Subpoena-Disability  Hearing — 
0960-0428.  The  information  on  form 
SSA-1272  is  used  by  the  Social  Security 
Administration  to  subpoena  evidence  or 
testimony  needed  in  disability  hearings. 
The  respondents  are  comprised  of 
Federal  and  State  disability 
determinations  services  officers. 
Number  of  Respondents:  36 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  18  hours 

2.  Agency/Employer  Questionnaire — 
0960-0470.  The  information  on  form 
SSA-4163  is  used  by  the  Social  Security 
Administration  to  determine  the  need 
for  and  the  amount  of  any  offset  of 
benefits  for  certain  individuals  receiving 
government  pensions  and  also  receiving 
or  applying  for  Social  Security  benefits. 
The  respondents  are  State  governments 
or  political  subdivisions  thereof. 

Number  of  Respondents:  1,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  3 

miqutes 
Estimated  Annual  Burden:  50  hours 

3.  Response  to  Notice  of  Revised 
Determination— 0960-0347.  The 
information  on  form  SSA-765  is  used 
by  claimants  to  request  a  disability 
hearing  and/or  to  submit  additional 
information  before  a  revised 
reconsideration  determination  is  issued. 
The  respondents  are  claimants  for 
disability  insurance  benefits. 
Number  of  Respondents:  1,925 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  963  hours 

4.  Notification  of  Projected 
Completion  Date— 0960-NEW.  The  form 
SSA-891  is  used  by  the  Social  Security 
Administration  and  the  State  disability 


determination  services  to  notify 
disability  hearings  units  (DHU)  that  a 
specific  hearing  case  will  not  be 
completed  and  forwarded  to  the  DHU  as 
originally  scheduled.  The  respondents 
are  State  disability  determination 
services  staffs. 

Number  of  Respondents:  20 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  5 

minutes 
mated  Annual  Burden:  2  hours 

5.  Student's  Statement  Regarding 
Resumption  of  School  Attendance — 
0960-0143.  The  information  on  form 
SSA-1386  is  used  by  the  Social  Security 
Administration  to  verify  full-time 
attendance  at  educational  institutions 
and  to  determine  eligibility  for  student 
benefits.  The  respondents  are  student 
beneficiaries  currently  receiving  SSA 
benefits. 

Number  of  Respondents:  133,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  6 

minutes 
Estimated  Annual  Burden:  13,300  hours 

6.  Authorization  for  the  Social 
Security  Administration  to  Obtain 
Account  Records  from  a  Financial 
Institution  and  Request  for  Records — 
0960-0293.  The  information  on  form 
SSA-4641  is  used  by  the  Social  Security 
Administration  to  determine  whether  an 
applicant  meets  the  resources  eligibility 
requirements  for  Supplemental  Security 
Income  and  Aid  to  Families  with 
Dependent  Children  (AFDC).  In  the 
AFTX!  program,  this  information  is  used 
only  as  part  of  the  quality  review  of  the 
program.  The  respondents  are  financial 
institutions. 

Number  of  Respondents:  500,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  6 

minutes 
Estimated  Annual  Burden:  50,000  hours 

7.  Statement  of  Household  Expenses 
and  Contributions — 0960-0456.  The 
information  on  form  SSA-8011  is  used 
by  the  Social  Security  Administration 
(SSA)  to  obtain  or  corroborate  the 
household  expenses  and  contributions 
the  claimant/recipient  makes  toward  the 
expenses.  SSA  needs  the  information  to 
correctly  determine  the  amount  of 
unearned  income  received  by  the 
claimant/recipient  in  order  to  determine 
the  individual's  eligibility  and  payment 
amount  under  the  SSI  program.  The 
respondents  are  household  members  of 
SSI  claimants/recipients. 

Number  of  Respondents:  400,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  100,000 

hours 


OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIRA  New 
Executive  Office  Building,  Room  10230, 
Washington,  D.C.  20503. 

Dated:  April  3, 1995. 
Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

jFR  Doc.  95-8752  Filed  4-6-95;  8:45  am] 

BILUNO  COOC  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  37554) 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the  ' 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Civil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  95-2-9 
established  the  currently  effective  two- 
month  SFFL  applicable  through  March 
31, 1995. 

We  will,  however,  no  longer  publish 
a  SFFL  for  U.S.-Canada  markets.  Under 
the  terms  of  the  new  Air  Transport 
Agreement  between  the  United  States 
and  Canada,  effective  February  24,  1995, 
transborder  fares  are  no  longer  subject  to 
unilateral  disapproval  by  either 
government,  and  routine  tariff-filing 
requirements  are  eliminated.  Thus, 
there  is  no  longer  a  need  to  compute  a 
SFFL  for  the  Canadian  Entity. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  April  1,  1995, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1994 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  95-4-2  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic 1.4249 

Latin  America 1.4360 

Pacific 1.6602 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 


Dated:  April  3, 1995. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  95-8549  Filed  4-6-95;  8:45  am) 
BILUNG  COOE  4910-e2-P 

Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

PoUcy  Statement  PS-109. 
implemented  by  Regulation  ER-1322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1. 1982.  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1,  1983. 
By  Order  95-2-fl,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  April  1,  1995, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1994 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  95-4-1  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1,  1982  level: 

Atlantic 1.2505 

Western  Hemisphere 1.1483 

Pacific 1.2965 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

Dated:  April  3,  1995. 

By  the  Department  of  Transportation. 

Patrick  V.  Murphy. 

ActingAssistant  Secretary  for  Aviation.and 
International  Affairs. 

|FR  Doc.  95-8550  Filed  4-6-95;  8:45  am] 

BILUNG  COOE  4910-82-.P 


Office  of  the  Secretary 

Application  of  Western  Pacific  Airlines, 
Inc.,  for  Certificate  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  95-4-4.  Docket  49941). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Western 
Pacific  Airlines.  Inc.,  fit,  wiHing,  and 


able  and  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  scheduled  air 
transportation  of  persons,  property,  and 

mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
April  10,  1995. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49941  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401), 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2337. 

Dated:  April  3,  1995. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

IFR  Doc.  95-8626  Filed  4-6-95;  8:45  am| 

BILLING  COOE  4910-62-P 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Knox 
County,  TN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Knoxville,  Knox  County,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wright  B.  Aldridge,  Jr.,  Planning. 
Environment  and  Research  Engineer. 
Federal  Highway  Administration.  249 
Cumberland  Bend  Drive.  Metro  Center, 
Nashville,  Tennessee  37228,  telephone 
(615) 736-7106. 

SUPPLEMENTAL  INFORMATION:  The  FHWA 
in  cooperation  with  the  Tennessee 
Department  of  Transportation  will 
prepare  an  environmental  impact 
statement  (EIS)  and  section  4(f) 
Statement  on  a  proposal  to  improve  a 
section  of  Interstate  40  from  Interstate 
275  to  East  of  the  Broadway  Interchange 
in  Knoxville,  Tennessee.  The  proposed 
project  is  considered  necessary  to 
improve  the  operation  and  safety  of  this 
section  of  the  Interstate. 

Alternatives  to  be  considered  include: 
(1)  Taking  no  action;  (2)  five  build 
alternatives  consisting  of  different 
design  concept;  (3)  other  alternatives 
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that  may  Afine  from  public  input:  and  (4) 
alternatives  tiut  avoid  use  of  the 
historic  profMitias  located  in  the  ai)ea 
will  be  studied.  The  impacts  of  the 
project  on  the  Fourth  and  Gill  Historic 
District  will  be  evaluated. 

Initial  Coordination  letters  describing 
the  proposed  action  and  solicitliig 
comments  have  been  sent  to  appropriate 
federal,  state  and  local  agencies.  A 
pubhc  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  this  hearing.  The  draft 
environmental  impact  statement  (^S) 
will  be  available  for  public  and  agency 
review  and  comment.  Comments  from 
the  initial  coordination  letters  and  a 
public  meeting  will  be  considered  in 
determininj;  the  scopw  of  the  ETS. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  end  all  significant  issvms 
identified,  comments  end  sugge^ions 
concerning  the  proposed  action  and  thf^ 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(CataluK  of  Federal  Damesric  Assistam-c 
Program  Number  20  205.  Hi^way  fawrcti. 
Planpingend  Construction.  The  provision*  of 
Executive  Order  12372  rqgardii^  State  and 
Local  intergovernmental  review  of  Federal 
and  fedeially  assisted  programs  and  prnjects 
apply  to  this  program). 

Issued  on:  March  31, 1995. 
M/ngktB.AMn<lga.}r^ 
Planning.  Environment  and  Hesearch 
Engineer.  Tennessee  Division,  Nashville. 
Tennessee. 

|FR  Doc.  95-«52e  Filed  4^6-95;  8:45  ami 
BILUNG  COOf  4t10-2>-M 


National  Higtiway  Trafflc  Safety 
Administration 

[DoclMtMo.  95-21;  Nolice  1] 

Receipt  of  Petition  tor  Decision  That 
Noncontorming  1992  KenworthTBOO 
Trucks  Are  Eligible  for  importation 

AOENCY:  Nabosal  Highway  Traffic 
.Safety  Administration,  OOT 
ACTIOW:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992 
Kenwonli  T800  trwiks  aro  eligible  Sor 
importatioa. 

SUMMARY:  This  aotice  aunouaces  isceipt 

by  the  Natioaal  Highway  TralBc  SaXely 
Adiiuni&tra<ii3a  (NHTSA)  of  a  petition 
for  a  decisien  that  a  1992  Kenworth 
TBOO  truck  tbat  was  not  origimiJy 
manufactured  to  coKxply  with  ail 
applicable  Fe<ieral  lootor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  becanse  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  ongioaily  manufactiirod  for 
importation  ioto  and  sale  in  the  United 


States  and  that  was  certified  by  its 
manufacturer  as  complyii^  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATE:  The  closing  date  for  comments  on 
the  petition  is  May  8,  1995. 
ADDRESS:  Comments  should  refer  to  the 
docitiet  ammitae  and  ootioe  nuoiber.  and 
be  submitted  to:  E)ockat  Sectioa,  Koon 
5109,  National  Highway  Traffic  Safety 
Administration.  4tTO  Sevfmth  St..  SW., 
Washington.  DC  20590.  [D«x:lcet  hours 
are  from  9;J0  am  to  4  pm.l 
FOR  fURTHEn  fftRymMTION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
CompliaiKje.  NHTSA  (202-366-53061 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141ta)(inAJ 
(formerly  section  108tc)(3)(A)(ini)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  ail  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  Ae  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactwvrs  or 
importers  who  have  registered  with 
NHTSA  puivuaat  to  49  CFR  part  592.  As 
specified  in  49  CPR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  coamnient  period, 
NHTSA  decides,  on  the  tnsis  of  tiie 
petition  and  any  ooaraiBnte  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automative  Conversion,  Inc.  of 
Santa  Ana.Califomia  ("GAK'T 
(Registered  Inrporter  9O-O07)  has 
petitioned  NHTSA  to  decixle  whether 
1992  Ken  worth  T800  trucks 
manufactured  by  Kenworth  Mexicana, 
SA  of  Mexicali,  Mexico,  are  eligible  for 
importation  into  the  United  States.  The 
vekicle  which  GUC  believes  is 
substantially  similar  is  the  1992 
Kenwurth  TBOO  tJaat  was  ma imj factored 
for  sale  iu  the  United  States  and 


certified  by  its  manufacturer,  PACCAR 
of  Bellevue,  Washington  (the  corporate 
parent  of  Kenworth  Mexicana).  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.5.  certified  1992 
Kenwoilh  TBOO  to  its  U.S.  certified 
counterpart,  and  found  the  two  vrfiicles 
to  be  substantially  similar  with  respect 
to  compUance  with  most  Federal  motor 
vehicle  safety  standards. 

C&K  submitted  infcmiatioa  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1992  Kenworth 
T800,  as  originally  manufactvued, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
oonlom  to  ihoae  standards. 

Specifically,  the  petitioner  claims  that    ^ 
the  non-U.S.  certified  1992  Kenworth 
T800  is  identical  to  its  U.S.  certified 
couaterpert  with  respect  to  oompliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *   *   *..  103 
Defrosting  and  Defogging  Systems,  104 
Windshieid  Wiping  and  Washing 
Systems.  tC5  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  tOB  Lamps.  Reflective  Devicfts 
and  Associated  Equipment,  111 
Rean-iew  Mirrors,  113  Hood  Latch 
Systems,  1 19  Mew  Pneumatic  Tires  for 
Vehicles  other  than  Passenger  Cars,  121 
Air  Brake  SysJipms,  1 24  Accelerator 
Contnol  SriOems.  205  Glaring  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  208  Occupant  Crash 
Protectian,  209  Seat  Beit  Assemblies, 
210  Seat  Sek  Assemb4y  Anchorages, 
and  392  FbtTmnabiiity  of  Interior 
Materials. 

Petitioner  also  oontends  that  the 
vehitie  is  ci^iafale  of  tieing  readily 
altered  to  meet  the  following  standards, 
in  the  manser  indicated: 

Standard  No.  101  Controls  and 
Displays:  Inscription  of  tiie  word 
"Brake"  on  the  brake  failure  indicator 
lamp. 

Standard  No.  1 15  Vehicle 
Identification  Number:  Installation  cf 
the  required  certi&catiaa  label. 

Standard  No.  120  Tine  Selectioa  and 
Rims  for  Motor  Vebtdes  other  than 
PasseagerCars.  Lastallation  of  a  tire 
information  p^ard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  fkiatiooal  Highway  Traffic 
Safety  Administration,  Room  5109.  400 
Severrth  Street,  SW.,  Washington,  DC 
2I1590.  It  is  requested  but  not  requued 
that  10  copies  be  submitted. 

AH  comments  received  before  the 
close  of  business  vm  the  closing  date 
indicated  above  will  be  considered,  and 


will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  3,  1995. 
Harry  Thompson, 

Acting  Director.  Office  of  Vehicle  Snfety 
Compliance. 

jFR  Doc.  95-8551  Filed  4-6-95;  8:45  am] 
BILUNG  CODE  4910-S9-M 

[Doclcet  No.  95-22;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1992  Mercedes-Benz 
300E  Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992 
Mercedes-Benz  300E  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision,  that  a  1992  Mercedes- 
Benz  300E  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  May  8,  1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm.). 

FOR  FURTHER  INFORtdATKJN  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  imder  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates  of 
Ronkonkoma,  New  York  ("Liphardt") 
(Registered  Importer  93-016)  has 
petitioned  NHTSA  to  decide  whether 
1992  Mercedes-Benz  300E  (Model  ID 
124.031)  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Liphardt  believes  is 
substantially  similar  is  the  1992 
Mercedes-Benz  300E  that  was 
manufactiu^d  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Daimler  Benz  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1992 
Mercedes-Benz  300E  to  its  U.S.  certified 
counterpart,  and  foimd  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Liphardt  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1992  Mercedes- 
Benz  300E,  as  originally  manufactiued, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  coimterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1992  Mercedes- 
Benz  300E  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 


compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  \03  Defrosting  and  Ekefogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  111  Rearview  Mirror,  113  Hood 
Latch  Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1992  Mercedes- 
Benz  300E  complies  with  the  Biunper 
Standard  found  in  49  CFR  part  581. 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headfight 
assemblies  and  mounting  hardware;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  and  rear  sidemarkers;  (c) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  relay  and  a 
warning  buzzer  in  the  steering  lock 
electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  228  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  knee 
bolsters  and  mounting  hardware  to 
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augment  the  vehtc4«*8  atr  bog  b««Ml 
passive  wstrwin*  sy^em.  wfctch  has  the 
ideatioa)  pmt  number  to  that  found  on 
the  U.S.  oortified  1992  Meroedes-BCTrr 
;»00E. 

Standard  No.  214  Side  fmpoct  Pivtrct: 
Installation  of  i««nft>rc]emeiM  tabes. 

Standard  No.  301  Fori  Sysk-m 
Integrity:  lastallatiaD  of  a  rollover  vaive 
in  the  fuel  tank  veni  line  betwnen  the 
fuel  tank  and  the  evsaporati  ve  «»nrss«ons 
collection  canister 

Interested  ponoas  are  invtted  to 
submit  comnients  caa  the  petxtian 
(It-scribed  above.  QxnnMnts  should  reiia- 
to  tbe  docket  BumlMraaid  besiAimitted 
to:  Docket  Smctiam,  Natiantai  Htghwa*^ 
Traffic  Safety  Adniinistiation,  Room 
.5109,  400  Seventh  Street  SW., 
Washington.  DC  2O590.  It  is  requested 
but  Dot  required  that  It}  oofues  be 
submitted. 

Ali  comments  received  before  the 
close  of  business  on  the  ckisutf^  dale 
indicated  above  will  be  considenid,  atid 
vviU  be  available  fur  exanunation  in  the 
docket  at  the  above  address  both  beiiare 
and  after  tkat  date.  To  the  extent 
possible,  oanoieDts  filed  aAer  tiie 
closing  data  will  also  be  cocsxlerad. 
Notice  o^  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  a^ithority 
indicated  below. 

Authority:  49  U.S.C.  30141ta)  l^)  (A)  and 
(b)  (1);  49  CFR  593.8;  deiegHtiom  oTanthority 
at  49  CFR  1.50  end  SOI  « 

Issued  OTT  Apni  3, 1995. 
Hany  Thampson, 

Acting  Director.  Office  of  Vehicle  Safety 

Compliance. 

|FR  Doc.  95-8552  Filed  4-6-95:  8:4»  ami 
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UNITED  STATES  INFORMATION 
AGEMCY 

North-South  Center  External  Research 
Grant  Program 

ACTlOlt:  Nc^ce — request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency's  Bureau  of  Education  and 
Qihural  Affairs  invitses  applications 
from  eitgibie  iastitutioiis  under  the 
auspices  of  the  Nath-South  Center's 
1995  Reaaatch  Grant  Program.  The 
North-South  Center  is  located  at  the 
University  of  Miami  and  is  funded 
largely  dinwigh  a  Congressional 
cippiopriatian  mana^d  by  the  United 
States  Iniormation  Agency's  Burean  of 
Educational  and  Cultural  ASaiis.  The 
Center's  Keeeerch  Grant  Programs 
supp>art  aelect  research  activities  which 
are  of  in  portance  to  the  peopte  and 
governments  of  the  Western 


Hemisphere.  Through  ^rant  8%»ards.  the 
Center  brrngs  tog^^her  hnmaa  aftd 
technical  res<mrces  to  address  maior 
thenici.  relevant  to  pohcy-making  in  the 
region. 

Overal!  frant-making  atrthtjrity  for 
this  program  is  contained  in  the  grant 
awarded  to  the  North- South  Center  by 
the  United  States  Irrfonmrtion  Agenc>' 
The  mission  t>f  the  North-Smrth  Center 
is  to  prorac^te  better  relations  and  serve 
as  a  people  of  the  hemrsphere. 

The  ptupoaes  of  the  External  Research 
Grant  Program  are  to  strpport 
scholarship  rn  Tarioes  fields  of  Teseerch 
among  institutions  throughout  the 
hemisphere,  Stimulate  discussion  of 
policy-relevant  issues,  and  promote 
scholarship  from  which  policy  solutions 
may  derive.  Since  T991 .  approximately 
150  External  Ksseardi  Grants  have  been 
awarded  involving  over  300  institutions 
throughout  the  hemisphere. 

Short-term  Field  Research  Gmni 
Progmm  on  Migration  and  Refugee 
Issues:  In  response  to  increasing 
migratiwi  pressures  in  the  region,  the 
North-South  Center  seeks  to  further  the 
state  of  understanding  of  the  social, 
political,  and  economic  impulses  for 
and  consequences  of  migration. 
Research  initiatives  concerning  this 
theme  can  be  investigated  from  a  variety 
of  disciplinary  perspectives  from  within 
the  social  sciences  and  other  relevaat 
fields.  Research  proposals  will  be 
accepted  hon  various  discipJines  to 
cond-uct  research  projects  or  field 
research  which  investigates 
contemporary  issues  in  relation  to 
themes  such  as  the  followiag:  The 
formation,  functioning,  and 
consequences  of  tran&oational 
communities;  the  processes  of  return 
migration  resulting  frocn  political 
recourjliation  and  democratization;  the 
consequences  of  neolibexal  econosnic 
reforms  on  intemalioaal  miration  and 
return  migration;  oew  minatory 
currents  within  the  Americas;  and 
deinographic  changes  broi^ght  about  by 
migrutiaii. 

ANMOUMCE4IEMT  NAME:  All 
CttHUBunicdUons  with  the  NurLh-South 
Center  concerning  this  announcement 
shouki  reior  to  the  titin  of  Research 
Gtant  Program  on  Migratiosi  and 
Refugee  fssu^s. 

DEADUKE  FOR  fWOPOSALS:  The  External 
Researcli  Grant  Program  ie(^ires  tiuH 
one  original  and  nineteen  (19)  copies  of 
final  proposal,  ■written  in  English,  be 
received  at  tbe  Office  of  Grant  Prop'ams. 
North-South  Center  by  5  p.m.  Miami 
timetMi  Friday.  May  12,  1995.  Pkase 
conserve  papw  hy  making  copies 
double-sided.  Documerrts  sent  by 
facsimile  will  not  be  accepted,  nor  will 


documents  postmarked  on  May  12,  1995 
bnt  receiTed  on  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadlines  Project  activities 
should  begin  no  earher  than  Inly  1 ,  1995 
and  shonld  Tun  no  longer  than 
December  31, 1995. 
FOR  FURTHER  INFORMATION  COtVTACT: 
Interested  app beams  should  read  thr 
oomplete  FedeiW  Register 
announcement  before  addi-essing 
inquiries  to  the  Grant  ProprBTTW  t>ff«roe 
where  an  applicant  can  otXain  tt^M- 
applicatioD  package,  which  contains 
submission  deadlines.  Chaft  and  final 
proposals  will  be  «aoepted  only  in  the 
format  requested  in  the  applicatioin 
package  and  only  until  May  12.  1995. 
Once  the  RFP  deadline  has  passed,  the 
North-South  Center  will  not  inform  the 
apphcant  an  the  status  of  his/her 
applicatioia — exoept  to  acknowledge  its 
receipt — uotil  after  the  Center's 
proposal  review  process  has  been 
completed. 

Organizations/institutions/ 
individuals  should  oantact  the  Office  of 
Grant  Programs  at  the  address  listed 
below  or  by  lelepbooe  at  |305)  284- 
8951.  far  si  mile  (305)  284-&370.  or 
electronic  mail 

escott@umiami.ir.miami.edu  torequ<?st 
a  detailed  applicatkm  padaet. 
Apphoation  packets  include  award 
criteria  not  nientianed  in  this 
annoumoement,  all  necessary  forms.,  and 
guidelines  for  preptaring  proposals, 
including  specific  budget  pieparation 
information. 

AOtWESSES:  Twenty  (20)  complete 
proposais  wiitlwn  in  English  should  be 
received  by  the  May  12. 1995  deadline 
addressed  to:  Mary  Uebersax,  DirecKw  of 
Grant  Programs.  North-South  Center. 
1 500  Monza  Avenoe,  Coral  Gables,  PL 
33146-3C27 

The  ensure  timely  delivery,  a  reliable 
courier  should  be  used  to  eirroy  the 
project  proposals.  The  Center  will  not 
reimburse  the  cost  of  such  delivery 
SUPPLEMENTARY  INFOMiATION:  Proposak 
from  all  parts  of  the  world,  except 
where  prohibited  by  U.S.  law  that  are 
consistent  with  the  mission  of  ti)e 
North^South  Ceoler  and  are  of  sound 
intellectual  justification  will  be 
considered.  Ftinding  will  not  be 
authorized  ibr  any  private  for-pfofit 
institutions,  pirafit-oriented  lodividuahi' 
initiatives,  projects  of  a  proprietary 
nature,  or  for  projects  of  a  partisan 
political  nature.  The  applicant  .should 
be  the  project's  principal  invesitigiftor 
and  should  have  completed  advanced 
degrees  and  be  affiliated  with  an 
institution.  Pre-doctoral  scholars  are 
efigftjle  to  compete  for  the  Program. 


However,  pre-doctoral  scholars  must 
currently  be  affihated  with  an 
institution  of  higher  learning  and  have 
the  support  of  their  research  advisor  or 
department  chair  to  conduct  the 
proposed  research  project.  The  Center 
and  its  External  Grant  Review  Panel  will 
not  use  political  tests  or  political 
qualifications  and  will  not  discriminate 
in  any  manner  whatsoever  in  selecting 
grantees 

Pursuant  to  the  authorizing  legislation 
of  the  United  States  Information 
Agency's  Bureau  of  Educational  and 
Cultural  Affairs,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including  but  not  limited  to  race, 
gender,  religion,  geographic  location, 
socio-economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle. 

The  recipient  organization  will  be 
responsible  for  arrangements  associated 
with  the  program.  These  include 
organization  a  coherent  progression  of 
activities,  providing  international  and 
domestic  travel  arrangements  for  all 
participants,  making  lodging  and  local 
transportation  arrangements  for  visitors, 
orienting  and  debriefing  participants, 
preparing  any  necessary  support 
material,  and  working  with  host 
institutions  and  individuals  to  achieve 
maximum  program  effectiveness. 

Funding  Limitations 

The  maximum  award  for  this  program 
is  $20,000  Support  wrill  include 
international  travel  expenses,  domestic 
transportation,  limited  living  expenses, 
and  research  and  pre-publication 
expenses. 

The  grant  awards  should  not  be  used 
in  lieu  of  salary  or  to  support  projects 
which  could  be  funded  by  private 
•     foundations  or  government.  In  addition, 
applicants  are  encouraged  to  seek 
supplemental  funding  for  projects. 

Successful  projects  will  be  funded  by 
means  of  a  cost  reimbiusement 
subcontract  agreement  between  the 
North-South  Center,  the  University  of 
Miami,  and  the  applicant's  institution. 
All  current  policies  and  requirements 
that  govern  federal  research  grants  will 
be  applied  to  the  grant  award. 

Guidelines 

The  Center  gives  priority  to  projects 
involving  the  collaboration  of 
institutions  in  more  than  one  coimtry. 
The  Program  provides  funding  for 
projects  that  demonstrate  a  clear 


analytical  focus,  a  solid  method  to 
achieve  research  goals  in  a  timely 
maimer,  and  relevance  to  contemporary 
policy.  Research  activities  should 
generate  a  product  of  enduring  value 
such  as  a  publication  or  a  series  of 
publications. 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sp)onsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Proposed  Budget 

Apphcants  must  submit  a 
comprehensive  hne-item  budget  for 
which  specific  details  are  available  in 
the  application  p>acket.  The  Center  does 
not  pay  for  indirect  costs  or  costs  that 
are  not  directly  related  to  the  specific 
project  being  funded.  No  support  will  be 
given  for  the  purchase  or  lease  of  capital 
equipment  (e.g.,  facsimile  machines, 
computers),  or  other  related 
infrastructural  costs.  Some  degree  of 
institutional  support  should  be  reflected 
in  the  proposed  project  budget.  It  is  not 
permissible  to  request  support  in  lieu  of 
responsibilities  for  university  course 
instruction. 

Review  Process 

Grants  made  through  the  North-South 
Center  External  Research  Grant  Program 
are  awarded  through  a  competitive 
review  process.  The  Grant  Programs 
Office  will  acknowledge  receipt  of  all 
proposals,  and  the  Center's  Executive 
Staff  will  review  every  proposal  for 
eligibility,  completeness,  and 
competitiveness.  Outside  reviewers 
with  expertise  in  a  particular  subject 
area  may  be  called  upon  to  provide 
critique  on  proposals.  Proposals  vdll  be 
deemed  ineHgible  if  they  do  not  fully 
adhere  to  the  guidelines  estdblished 
herein  and  in  the  application  packet.  All 
eligible  and  complete  proposals  will  be 
submitted  to  the  Center's  Grant  Review 
Panel,  comprised  of  a  multi-disciplinary 
group  of  distinguished  experts  from 
major  university  centers  for  Latin 
American  and  Caribbean  Studies  as  well 
as  Latin  America  specialists  from  the 
non-academic  international  community. 

Review  Criteria 

Applications  which  meet  the 
aforementioned  technical  requirements 
will  be  competitively  reviewed 
according  to  the  following  criteria: 

1.  Contribution  to  the  field  of  study: 
Proposals  should  demonstrate  a  distinct 
theoretical,  political,  or  apphed 
academic  significance  to  the  stated 
subject  area.  The  outcome  of  the 
research  endeavor  should  be  useful  and 


applicable  to  the  academic,  government, 
and  policy  making  and/or  governmental 
sectors. 

2.  Research  cohesiveness  and  quality 
Clearly  defined  research  hypotheses, 
including  the  specific  questions  which 
will  be  asked  through  this  investigation, 
and  an  explanation  of  the  means  of 
testing  and  evaluating  the  research 
objectives  should  be  provided.  A 
detailed  research  agenda  and  relevant 
work  plan  should  demonstrate 
substantive  rigor  and  a  logistical 
capacity  to  implement  the  woik  plan. 
Proposed  persormel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals. 

3.  C/ontyancZ/ocus;  Proposals  should 
illustrate  that  the  research  has  been 
sufficiently  developed  prior  to  the 
request  for  funding,  to  ensure  that  its 
aims  are  clear  and  specific.  Proposals 
should  clearly  demonstrate  the  process 
by  which  the  applicant  will  meet  the 
program's  objectives  and  research  plan. 

4.  Concrete  and  lasting  impact  of  the 
investigation:  Proposed  programs 
should  strengthen  enduring  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Proposals 
should  provide  a  plan  for  continued 
follow-up  activity  which  insures  that 
the  Center's  supported  programs  are  not 
isolated  events.  Effective  dissemination 
of  the  project's  results  should  be 
planned  to  reach  the  widest  possible 
and  most  relevant  audience. 

5.  Potential:  Proposals  should 
demonstrate  the  potential  for  fostering 
cooperation  and  understanding  among 
peoples  of  the  region.  Research  output 
should  provide  clear  and  sound  analysis 
of  or  tools  for  policy  making. 

6.  Applicant's  "track  record": 
Apphcants  should  demonstrate  a 
history  of  successful  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
research  grants,  where  applicable.  The 
Center  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
apphcants. 

7.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
Award-receiving  organizations/ 
institutions  will  be  expected  to  submit 
intermediate  reports  after  each  project 
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component  and  a  final  report  at  the 
conclusion.  Grantees  must  be  willing  to 
comply  with  evaluation  requirements  of 
the  grantins  institution. 

9.  Cost-effectiveness:  The 
administrative  components  of  grants 
should  be  kept  as  low  as  possible.  All 
other  research  costs  should  be 
necessary,  appropriate,  and  justified  in 
the  budget  narrative. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  support  as  well  as  direct  funding 
contributions  (such  as  full-time  salaries) 
from  the  home  institutions. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  North-South  Center  or 


United  States  Information  Agency 
representative.  Explanatory  information 
provided  by  USIA  or  the  North-South 
Center  that  contradicts  pubUshed 
language  will  not  be  binding.  This  RFP 
combined  with  the  application  packet 
which  is  obtainable  by  calling  the 
North-South  Center,  constitutes  the 
entire  terms  and  conditions  for 
application  to  this  grant  progrsun. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Center.  Programs  and  projects  must 
conform  with  the  Centers  requirement 
and  guidelines  outlined  in  the 
Application  Packet.  The  Center's  project 
and  programs  are  subject  to  the 
availability  of  funds.  Final  awards 
cannot  be  made  until  funds  have  been 


made  available  through  the  U.S. 
Government's  appropriation  and 
contracting  process  and  allocated  and 
committed  through  internal  North- 
South  Center  and  University  of  Miami 
procedures. 

Notification 

All  applicants  will  be  notified  in 
wTiting  of  the  results  of  the  review 
process.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Dated:  March  13, 1995. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Education  and 
Cultural  Affairs. 

|FR  Doc.  95-8520  Filed  4-6-95;  8:45  am] 
BILUNO  COOC  8230-01 -M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lishe<j  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  date:  2:30  p.m..  Thursday, 
April  13.  1995 

PLACE:  Room  600.  1730  K  Street,  NW  , 
Washington,  DC 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
§552b(c)(10)j 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following 

1  In  Re  Contests  of  Respirable  Dust 
Sample  Alteration  Citations,  and  Keystone 
Coal  Mining  Corp  ,  Master  Docket  No.  91-1 
and  Docket  Nos.  PENN  91-4  5 1-R.  etc.  (Issues 
include  whether  the  judge  erred  in  his 
framing  of  the  Secretary's  burden  of  proof 
and  in  Trnding  that  the  Secretary  failed  to 
carry  his  burden  of  proving  that  the  weight 
of  75  cited  filters  from  the  Urling  No.  1  Mine 
was  intentionally  altered  by  Keystone  Coal 
Mining  Corp  ) 

It  was  determined  by  a  unanimous 
vote  of  the  Commissioners  that  these 
matters  be  discussed  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-677-8339  for  toll 
free 

Dated:  April  3,  1995 
Jean  H.  Ellen, 
Chief  Docket  Clerk 

|FR  Doc  95-8685  Filed  4-4-95;  4:22  pmj 
BILUNG  CODE  673S-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
April  12,  1995 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1   Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  5,  1995. 
JenniFer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
|FR  Doc.  95-8693  Filed  4-5-95;  9:57  am) 
BILUNO  CODE  UtO-OI-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  date:  10:00  a.m.,  April  17. 

1995 

PLACE:  4th  Floor.  Conference  Room, 

1250  H  Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  March 
20, 1995,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Recommended  increase  in  interfund 
transfers. 

4.  Review  of  Arthur  Andersen  annual 
financial  audit. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco.  Director,  Office  of 
External  Affairs,  (202)  942-1640. 
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Dated:  April  3, 1995. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

IFR  Doc.  95-8691  Filed  4-4-95;  4:44  pm] 
BILUNQ  CODE  6760-01-M 

INTERSTATE  COMMERCE  COMMSStON 

TIME  AND  DATES:  10:00  a.m.,  Tuesday, 
April  18,  1995. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  MC-220,  The  Municipality  of 
Anchorage,  AK — Notices  For  Rate  Increases 
For  Alaska  Intermodal  Motor/Water  Traffic — 
Petition  For  Rulemaking. 

Ex  Parte  No.  346  (Sub-No.  35),  Rail  General 
Exemption  Authority — Exemption  of  Ferrous 
Recyclables. 

Dtocket  No.  40774,  American  Roil  Heritage. 
Ud.  D/B/A  Crab  Orchard  &■  Egyptian 
Railroad,  Transportation  Concept';,  Inc.,  And 
The  Grafton  &  Upton  Railroad  Company  v 
CSX  Transportation,  Inc. 

Finance  Docket  No.  32127,  Brotherhood  of 
Locomotive  Engineers  v  Union  Pacific 
Railroad  Company  and  Chicago  Central  And 
Pacific  Railroad  Company. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Press  Services,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Vernon  A.  Williams, 
Secretary'. 
IFR  Doc.  95-8710  Filed  4-5-95;  1 1:44  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-*5-1917;  FR-3778-N-31] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
SfMTelary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information. 
( ontact  David  Pollack,  room  7256. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  56  PR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  CSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12.  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  availatile  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockville.  MD  20657: 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
CSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Elaine 
Sims,  CECPVV-FP,  U.S.  Army  Center  for 
Public  Works,  7701  Telegraph  Road. 
Alexandria.  VA  22310-3862;  (703)  355- 
3475;  (This  is  not  a  toll-free  number). 


Dated:  March  31.  1995. 

facquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM.  FEDERAL  REGISTER  REPORT 
FOR  04/D7/95 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  8913.  Fort  Rucker 

7th  Avenue 

Ft  Rucker  Co:  Dale  AL  36362 

Landholding  Agency:  Army 

Property  Number:  219140025 

Status:  Unutilized 

Comment:  3100  sq.  ft..  1  story  wood,  most 

recent  use — chaplain's  conference  room. 

off-site  use  only 
Bldg.  8914.  Fort  Rucker 
Ft.  Rutker  Cx):  Dale  AL  36362- 
I^ndholding  Agency:  Army 
Property  Number:  219140026 
Status:  Unutilized 
Comment:  2250  sq.  ft.,  1  story  wood,  most 

recent  use— chaplain's  headquarters,  off- 
site  use  only 
Bldgs.  TO3202-TO3203.  TO3206-TO3208. 

T03211.  T03213.  T03216 
Cowboy  &  Crusader  Street 
Fort  Rucker  Co:  Dale  AL  36362- 
L.andholding  Agency:  Army 
Property  Numbers:  219210001-J-219210008 
Status:  Unutilized 
Comment:  5310  sq.  ft.  each,  two  stor>'  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos,  off-site  use  only 
Bldg.  T03214,  Fort  Rucker 
Cowtxjv  ft  Crusader  Streets 
Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number  219230001 
Status:  Unutilized 
Comment:  3306  sq.  ft.,  1-story  wood 

structure,  most  recent  use — storehouse. 

presence  of  asbestos,  off-site  use  only 

Bldg.  T03215.  Fort  Rucker 

Cowboy  A  Crusader  Streets 

Ft  Rucker  Co:  Dale  AL  36362 

Landholding  Agency:  Army 

Property  Number:  219230002 

Status:  Unutilized 

Comment:  3452  sq.  ft..  1 -story  wood 

structure,  most  recent  use — storehouse. 

presence  of  asl)estos.  off-site  use  only 
Bldgs  3502.  3702-3704.  3707-3708.  3714. 

3717.  3803 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Numbers:  219340181.  219340183- 

219340185,  219340188-219340192 
Status;  Unutilized 
Comment:  5310  sq.  ft.  ea.,  2  story  wood 

frame,  needs  rehab,  presence  of  asbestos, 

most  recent  use — instruction  bldgs  .  off-site 

use  only 
Bldgs.  3705-3706 

Ft.  Rucker  Co:  Dale  AL  36392-5138 
Landholding  Agency:  Army 
Property  Numbers:  219340186-219340187 
Status:  Unutilized 


Comment:  2975  sq.  ft.  ea.,  1  story  wood 
frame,  needs  rehab,  most  recent  use — 
general  purpose,  off-site  use  only 

Bldg.  T274,  Fort  McClellan 

Ft.  McClellan.  AL.  Calhoun.  Zip:  36205-5000 

Landholding  Agency:  Army 

Property  Number:  219440389 

Status:  Unutilized 

Comment:  3967  sq.  ft..  1-sfory,  most  recent 
use— clinic,  needs  rehab,  off-site  use  only 

Bldg.  T407.  Fort  McClellan 

Ft.  McClellan.  AL,  Calhoun,  Zip:  36205-5000 

Landholding  Agency:  Army 

Property  Numbwr  219440390 

Status:  Unutilized 

Comment:  2524  sq.  ft..  1-story,  most  recent 
use — classroom,  needs  rehab,  off-site  use 
only 

Bldg.  T408,  Fort  McClellan 

Ft.  McClellan,  AL,  Calhoun,  Zip:  36205-5000 

Landholding  Agency:  Army 

Property  Number  219440391 

Status:  Unutilized 

Conmient:  1150  sq.  ft..  1-story,  most  recent 

use — admin.,  needs  rehab,  off-site  use  only 
Bldg.  T417,  Fort  McClellan 
Ft.  McClellan,  AL.  Calhoun.  Zip:  36205-5000 
Landholding  Agency:  Army 
Property  Number:  219440392 
Status:  Unutilized 
Comment:  432  sq.  ft.,  1-story,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  T421,  Fort  McClellan 
Ft.  McClellan,  AL,  Calhoun,  Zip:  36205-5000 
Landholding  Agency:  Army 
Property  Number  219440393 
Status:  Unutilized 
Comment:  1602  sq.  ft.,  1 -story,  most  recent 

use — support  activity,  needs  rehab,  off-site 

use  only 
Bldgs.  T614,  T692 
Fort  McClellan 

Ft.  McClellan,  AL,  Calhoun,  Zip:  36205-5000 
Landholding  Agency:  Army 
Property  Number  219440394 
Status:  Unutilized 
Conunent:  2314  sq.  ft.  ft  2685  sq.  ft.,  1-story 

bldgs..  most  recent  use — admin.,  off-site 

use  only 
7  Bldgs. 
Fort  McClellan 
#829-631.  833,  835-836,  844 
Ft.  McClellan,  AL,  Calhoun,  Zip:  36205-5000 
Landholding  Agency:  Army 
Property  Numblen  219440395 
Status:  Unutilized 
Comment:  4425  sq.  ft.  each,  2-story,  most 

recent  use — barracks,  off-site  use  only 
Bldg.  T00893 
Fort  McClellan 

Ft.  McClellan.  AL.  Calhoun,  Zip:  36205-5000 
L.andholding  Agency:  Army 
Property  Number:  219440396 
Status:  Unutilized 
Conmient:  3269  sq.  ft.,  1 -story,  most  recent 

use — chapel,  off-site  use  only 

Bldgs.  T903.  T909 

Fort  McClellan 

Ft.  McClellan,  AL,  Calhoun,  Zip:  36205-5000 

Landholding  Agency:  Army 

Property  Numhwn  219440397 

Status:  Unutilized 

Comment:  1677  sq.  ft.  and  1166  sq.  ft.  bldgs., 

most  recent  use — classroom,  off-site  use 

only 


Bldgs.  T916-T917,  T925 

Fort  McClellan 

Ft.  McClellan.  AL,  Calhoun.  Zip:  36205-5000 

Landholding  Agency:  Army 

Property  Numbsr:  219440398 

Status:  Unutilized 

Comment:  3075-4500  sq.  ft..  1-story,  most 

recent  use — barracks,  off-site  use  only 
Bldg.  T1398 
Fort  McClellan 

Ft.  McClellan,  AL,  Calhoun,  Zip:  36205-5000 
Landholding  Agency:  Army 
Property  Number:  219440399 
Status:  Unutilized 
Comment:  3108  sq.  ft.,  1-story,  most  recent 

use — classroom,  needs  rehab,  off-site  use 

only 

Alaska 

Bldgs,  400,  402,407 

Fort  Richardson,  AK  99505- 

Landholding  Agency:  Army 

Property  Numbers:  219440400-219440402 

Status:  Excess 

Comment:  13056  sq.  ft.  ea.,  2  story  wood 

frame,  presence  of  lead  paint  and  asbestos, 

off-site  use  only 

Arizona 

Bldgs.  70117-70120 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Numbers:  219120306-219120309 

Status:  Excess 

Comment:  3434  sq.  ft.  each.  1  story  wood 

structures,  presence  of  asbestos,  most 

recent  use — general  instructional 
Bldg.  70225 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise.  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219120310 
Status:  Excess 
Comment:  3813  sq.  ft..  1  story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purpose 
Bldg.  83006 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120311 
Status:  Excess 
Cmment:  2062  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 

Bldg.  83007 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219120312 

Status:  Excess 

Ckimment:  2000  sq.  ft.,  2  story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purpose 
Bldg.  83008 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise.  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219120313 
Status:  Excess 
Comment:  2192  sq.  ft.,  2  story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purpose 
Bldg.  83015 


Fort  Huachuca 

Sierra  Vista,  CO:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219120314 
Status:  Excess 

Comment:  2325  sq.  ft.,  1-story  wood 
structure,  presence  of  astwstos,  most  recent 
use — admin,  gen.  purpose 
Bldg.  81001 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240720 
Status:  Unutilized 

Comment:  4386  sq.  ft.,  2-story  wood  frame, 
possible  asl)estos,  most  recent  use — 
administrative,  off-site  use  only 
Bldg.  81020 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240722 
Status:  Unutilized 

Comment:  4386  sq.  ft.,  2-story  wood  frame, 
possible  asl>estos,  most  recent  use — 
administrative,  off-site  use  only 
Bldg.  67204 
Fort  Huachuca 

Sierra  Vista,  CO:  Cochise.  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219240723 
Status:  Unutilized 

Comment:  4332  sq.  ft.,  2-story  wood  frame. 
p)Ossible  asbestos,  most  recent  use — 
administration,  off-site  use  only 
Bldg.  66151 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240728 
Status:  Unutilized 

Comment:  4194  sq.  ft.,  2-story  wood  frame, 
possible  ast)estos,  most  recent  use — 
barracks,  off-site  use  only 
Bldg.  72219        , 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240729 
Status:  Unutilized 

Comment:  2730  sq.  ft..  1-story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  off-site  use  only 
Bldg.  72220 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240730 
Status:  Unutilized 

Comment:  2879  sq.  ft..  1-story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  off-site  use  only 
Bldg.  72221 
Fort  Huachuca 

Sierra  Vista,  AZ,  C»chise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240731 
Status:  Unutilized 

Comment:  3736  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  off-site  use  only 
Bldg.  67108 
Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
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Landholding  Agency:  Army 

Property  Number  219240733 

Status:  Unutilized 

Comment:  2403  K\.  ft.,  1-story  wood  frame. 

possible  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 

Bldg  70228 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip;  85635- 

Landholding  Agency:  Army 

Property  Number  219240734 

Status:  Unutilized 

Comment:  1868  sq.  ft.,  l-story  wood  frame. 

possible  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 

Bldg.  71116 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240735 

Status:  Unutilized 

Comment;  3470  sq.  ft.,  1-story  wood  frame. 

possible  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  71215 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip:  8.S635- 
Landholding  Agency:  Army 
Profjerty  Number  219240736 
Status:  Unutilized 
Comment;  4854  sq.  ft.,  1-sfory  wood  frame. 

possible  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 

Bldg.  70110^ 

Fort  Huachuca  ' 

Sierra  Vista,  AZ,  Cochise.  Zip;  85635- 

L,andholding  Agency;  Army 

Property  Number  219240739 

Status;  Unutilized 

Comment:  2675  sq.  ft.,  1-story  wood  frame. 

possible  asbestos,  most  recent  use — offices, 

off-site  use  only 

Bldg.  70111 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number;  21»240740 

Status;  Unutilized 

Comment:  2800  sq.  ft..  1  story  wood  frame, 

possible  asbestos,  most  recent  use— offices, 

off-site  use  only 
Bldg.  70113 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240741 
Status:  Unutilized 
Comment:  2800  sq.  ft..  1  story  wood  frame. 

possible  asbestos,  most  recent  use — offices. 

off-site  use  only 
Bldg.  70114 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240742 
Status:  Unutilized 
Comment:  2544  sq.  ft..  1  story  wood  frame, 

possible  asbestos,  most  recent  use— offices, 

off-site  use  only 

Bldg.  70115 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip;  85635- 

Landholding  Agency:  Army 

Property  Number  219240743 


Status:  Unutilized 

Comment;  2544  sq.  ft  .  1  story  wood  frame. 

possible  asbestos,  most  recent  use— offices, 

off-site  use  only 
Bldg.  70123 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240744 
Status:  Unutilized 
Comment:  3298  sq.  ft.,  1  story  wood  fr^me, 

possible  asbestos,  most  recent  use— offices, 

off-site  use  only 

Bldg.  70124 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip:  8563S- 

Landholding  Agency:  Army 

Property  Number  219240745 

Status:  Unutilized 

Comment:  3298  sq.  ft.  1  story  wood  frame, 

possible  asbestos,  most  recent  use — offices. 

off-site  use  only 

Bldg.  70126 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency;  Army 

Property  Number  219240746 

Status:  Unutilized 

Comment;  3343  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use— offices, 

off-site  use  only 
Bldg.  70210 
Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise.  Zip:  85635- 
Landholding  Agency;  Army 
Property  Number  219240747 
Status:  Unutilized 
Comment;  3258  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use— offices. 

off-site  use  only 
Bldg.  70211 
Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise.  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number  219240748 
Status;  Unutilized 
Comment:  2966  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — offices. 

off-site  use  only 

Bldg.  70221 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip;  85635- 

Landholding  Agency:  Army 

Property  Number;  219240749 

Status;  Unutilized 

Comment:  2526  sq.  ft..  1  story  wood  frame. 

possible  asbestos,  most  recent  use — offices, 

off-site  use  only 
Bldg.  70222 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240750 
Status:  Unutilized 
Comment:  1627  sq.  ft.,  1  story  wood  frame. 

(mssible  asbestos,  most  recent  use — offices, 

off-site  use  only 
Bldg.  70214 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240751 
Status;  Unutilized 


Comment:  3779  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use— offices, 

off-site  use  only 
Bldg.  82013 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240752 
Status:  Unutilized 
Comment;  2193  sq.  ft..  1  story  wood  frame. 

possible  asbestos,  most  recent  use — offices, 

off-site  use  only 

Bldg.  90327 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240753 

Status:  Unutilized 

Comment:  279  sq.  ft..  1  story  wood  frame. 

possible  asbestos,  most  recent  use— offices. 

off-site  use  only 

Bldg.  71213 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip;  85635- 

Landholding  Agency:  Army 

Property  Number  219240754 

Status:  Unutilized 

Comment:  3779  sq.  ft..  1  story  wood  frame. 

pKJSsible  asbestos,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  82007 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip;  85635- 
Landholding  Agency;  Army 
Property  Number  219240755 
Status:  Unutilized 
Comment;  4386  sq.  ft.  2  story  wood  frame, 

possible  asbestos,  most  recent  use — 

storehouse,  off-site  use  only 

Bldg.  82009 

Fort  Huachuca 

Sierra  VisU,  AZ,  Cochise.  Zip;  85635- 

Landholding  Agency:  Army 

Property  Number  219240756 

Status:  Unutilized 

Comment:  2444  sq.  ft.,  2-story  wood  frame. 

possible  asbestoa,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  70216,  Fort  Huachuca 
Sierra  Vista,  AZ.  Cochise,  Zip;  85635- 
Landholding  Agency;  Army 
Property  Number  219310287- 
Status:  Excess 
Comment:  3725  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  70215.  Fort  Huachuca 
Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310288 
Status:  Excess 
Comment;  3706  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  70214,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency;  Army 
Property  Number  219310289 
Status;  Excess 
Comment:  3142  sq.  ft..  1-story  wood 

structure,  presence  of  asbestos,  most  recent 

use— admin.,  off-site  use  only 
Bldg.  70212.  Fort  Huachuca 
Sierra  Vista.  AZ,  Cochise.  Zip:  85635- 


Landbolding  Agency:  Army 
Property  Number  219310290 
Status:  Excess 
Comment:  3534  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  70220,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency;  Army 
Property  Number  219310291 
Status;  Excess 
Comment:  1249  sq.  ft.,  1 -story  wood. 

presence  of  asbestoa,  roost  recent  use — 

admin.,  off-site  use  only 
Bldg.  70218,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency;  Armv 
Property  Number  219310292 
Status:  Excess 
Comment:  3475  sq.  ft.,  1-story  wood, 

presence  ctf  asbestos,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  70217,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency;  Army 
Property  Number  219310293 
Status:  Excess 
Comment:  304  sq.  ft.,  1-story  concrete  block. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  80010.  Fort  Huachuca 
Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310294 
Status:  Excess 
Comment;  2318  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

admin. 
Bldg.  84103.  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number:  219310296 
Status:  Excess 
Comment;  984  sq.  ft.,  1-story,  presence  of 

asbestos  and  lead  paint,  most  recent  use — 

admin. 
Bldg.  67101 ,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310297 
Status:  Excess 

Comment:  2216  sq.  ft.,  1-story  wood, 
presence  of  asbestos  and  lead  paint,  most 
recent  use— classroom 
Bldg.  30012,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency;  Armv 
Property  Number  219310298 
Status;  Excess 
Comment:  237  sq.  ft.,  l-stOT\'  block,  most 

recent  use — storage 
Bldg.  90328,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number  219310299 
Status:  Excess 

Comment:  144  sq.  ft.,  1-story  wood,  most 
recent  use — storage 

Bldg.  S-120 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/LaPaz,  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219320202 

Status;  Underutilized 


Comment:  6845  sq.  ft.,  1-story  wood  frmne, 

presence  of  asbestos,  most  recent  use — 

bowling  center 
Bldg.  67221 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency;  Army 
Property  Number  219330235 
Status:  Unutilized 
Comment:  1068  sq.  ft.,  1 -story  wood, 

presence  of  asijestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.  83102 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219330236 
Status:  Unutilized 
Comment:  984  sq.  ft.,  1 -story  wood,  presence 

t)f  asbestos,  most  recent  use — office,  off-site 

use  only 

Bldg.  84010 

U.S.  Army  Intelligence  Center 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise,  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219330237 

Status:  Unutilized 

Comment:  2147  sq.  ft.,  l-story  »»rood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 

Bldg.  S-1005 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz.  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219340198 

Status:  Unutilized 

Comment:  176  sq.  ft.,  1-sfory.  cold  storage 

bldgs.,  need  repairs,  off-site  use  only 
Bldg.  67116 
Fort  Huachuca    ^ 

Sierra  Vista.  AZ,  Cochise,  Zip;^5635- 
Landholding  Agency:  Army 
Property  Number  219410243 
Status;  Unutilized 
Comment:  1784  sq.  ft.;  l-story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67205 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Lai^holding  Agency;  Army 
Property  Number  219410244 
Status:  Unutilized 
Comment;  2166  sq.  ft.:  2  storj';  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67207 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219410245 
Status;  Unutilized 
Comment:  2166  sq.  ft.;  2  story;  wood;  most 

recent  use — edmin.;  off-site  use  only 
Bldg.  67213 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number  219410246 
Status:  Unutilized 
Conunent:  2594  sq.  ft.;  1  story-,  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  73913 


Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip;  85635- 

Landholding  Agency:  Anny 

Property  Number  219410247 

Status:  Unutilized 

Comment;  910  sq.  ft.;  1  stor)-;  v.ood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  80001 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number  219410248 
Status:  Unutilized 
Conunent:  1958  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  83027 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency;  Army 
Property  Number:  219410249 
Status:  Unutilized 
Comment;  1993  sq.  ft.;  2  story;  wood:  most 

recent  use — admin.;  off-site  use  only 
Bldg.  84007 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency;  Armv 
Property  Number  219410250 
Status:  Unutilized 
Comment;  2000  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off -site  use  only 
Bldg.  68320 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency;  Armv 
Property  Number  219410251 
Status:  Unutilized 

Comment;  1531  sq.  ft.;  1  stor>':  wood:  most 
recent  use — recreation  center  off-sil«  use 
only 
Bldg.  30126 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219410252 
Status;  Unutilized 
Comment;  9324  sq.  ft.;  1  stoiy;  wood:  most 

recent  use — maintenance:  off-site  use  only 
Bldg  84014 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number  219410253 
Status:  Unutilized 
Comment:  2260  sq.  ft.;  1  story;  wood;  most 

recent  use — maintenance;  off-site  use  only 
Bldg.  S-106 
Yuma  Proving  Ground 
Yuma,  AZ,  Yuma/La  Paz,  Zip:  85365-91(M 
Landholding  Agency;  Army 
Property  Number  219420345 
Status:  Unutilized 
Comment;  1101  sq.  ft.;  l-ston,-.  cold  storage 

bldg..  needs  repair 
Bldgs.  67210.67217 
Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency;  Army 
Property  Number  219420347 
Status:  Unutilized 

Comment:  1165  sq.  ft.;  l-story  wood, 
presence  of  asbestos,  most  recent  use — 
office,  off-site  use  only 
Bldg.  80005 
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Fort  Huachuca 

Sierra  Vista.  AZ.  Cochis«.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219430245 

Statu*:  Unutilited 

Comment:  1718  tq.  ft.  1-story,  wood  frame. 

most  recent  use— instructional  bidg..  needs 

repair,  off-site  use  only 
BIdg.  80006 
)      Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219430246 

Status:  Unutilized 

Conunent:  1628  sq.  ft.  1-story,  wood  frame. 

most  recent  use— instructional  bIdg  .  needs 

repair,  off-site  use  only 

BIdg  83023 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219430247 

Status:  Unutilized 

Comment:  1648  sq.  ft..  1-story,  wood  frame. 

most  recent  use — instructional  bIdg.,  needs 

repair,  off-site  use  only 
BIdg.  81027 
Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219430248 
Status:  Unutilized 
Comment:  2193  sq.  ft..  2-story,  wood  frame. 

most  recent  use — admin.,  needs  repairs. 

off-site  use  only 

BIdg.  81028 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219430249 

Status:  Unutilized 

Comment:  2193  sq.  ft..  2-story,  wood  frame, 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

BIdg.  801 1 1 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219430250 

Status:  Unutilized 

Comment:  2032  sq.  ft..  1-story,  wood  frame, 
most  recent  use — instructional  bldg..  needs 
repair,  off-site  use  only 

Colorado 

BIdg.  P-1388 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  8091 3 

Landholding  Agency:  Army 

Property  Number:  219430134 

Status:  Unutilized 

Comment:  240  sq.  ft..  1  story  steel  structure. 

needs  rehab,  secured  area  w/alternate 

access,  off-site  use  only 

Georgia 

BIdgs.  5390,  5392,  5391 

Fort  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010137,  219010151- 

219010152 
Status:  Unutilized 
Comment:  2432  sq.  ft.  ea,  most  recent  use — 

dining  room;  needs  rehab. 
BIdg.  5362 
Fort  Benning,  CA.  Muscogee,  Zip:  31<)05- 


Landholding  Agency:  Army 
Property  Number  219010147 
Status:  Unutilized 

Comment:  5559  sq.  ft.;  most  recent  use — 
service  club:  needs  rehab. 

BIdg.  4605 

Fort  Benning.  CA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011493 

Status:  Unutilized 

Comment:  915  sq  ft.,  building  in  f)oor 

condition,  major  construction  needed  to  be 

made  habitable. 
BIdg.  4487 

Fort  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011681 
Status:  Unutilized 
Comment:  1868  sq.  ft.;  most  recent  use — 

telephone  exchange  bldg.;  needs 

substantial  rehabilitation:  1  floor. 

Bldg.  4319 

Fort  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011683 

Status:  Unutilized 

Comment:  2584  sq  ft.;  most  recent  use — 
vehicle  maintenance  shop:  needs 
substantial  rehabilitation:  1  floor 

Bldg  3400 

Fort  Benning.  GA  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011694 

Statusr  Unutilized 

Comment:  2570  sq.  ft.;  most  recent  use — fire 

station:  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  2285 

Fort  Benning.  GA,  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011704 

Status:  Unutilized 

Comment;  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  subttantial  rehabilitation;  1 

floor. 
Bldg.  4092 

Fort  Benning.  GA.  Muscogee.  Zip:  .11005- 
Landholding  Agency:  Army 
Property  Number  219011709 
Status:  Unutilized 
Conunent:  336  sq.  ft.;  most  recent  use — 

inflammable  materials  storage;  needs 

substantial  rehabilitation;  1  floor 

Bldg.  4089  * 

Fort  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011710 

Status:  Unutilized 

Comment:  176  sq.  ft  ;  most  recent  use — gas 

station;  needs  substantial  rehabilitation;  1 

floor. 
BIdgs.  1235.1236 

Fort  Benning  Co:  Muscogee  GA  31905 — 
Landholding  Agency:  Army 
Property  Numbers:  219014887-219014888 
Status:  Unutilized 
Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use— General 

Storehouse. 
Bldg.  1251 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014889 
Status:  Unutilized 


Comment:  18385  aq.  ft.:  1  ttory  building: 

needs  rehab;  most  recent  use — Arms  Repair 

Shop. 
Bldg.  4491 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014916 
Status:  Unutilized 
Comment:  18240  sq.  ft.;  1  story  building: 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop. 
Bldg.  4633 

Fort  Benning  Co:  Muscogee  GA  319053- 
Landholding  Agency:  Army 
Property  Number  219014919 
Status:  Unutilized 
Comment:  5069  sq.  ft  ;  1  story  building: 

needs  rehab;  most  recent  use — Training 

Building. 

Bldg.  4649 

Fort  Benning  Co:  Muscogee  GA  3190.5- 

Landholding  Agency:  Army 

Property  Number  219014922 

Status:  Unutilized 

Comment;  2250  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — 

Headquarters  Building. 

Bldg.  2150 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219120258 

Status:  Unutilized 

Comment:  3909  sq.  ft..  1  story,  needs  rehab. 

most  recent  use — general  inst.  bldg. 
Bldg.  2409 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120263 
Status:  Unutilized 
Comment:  9348  sq.  ft.,  1  story,  needs  rehab. 

most  recent  use— ^neral  purpose 

warehouse. 
Bldg.  2590 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219120265 
Status:  Unutilized 
Comment:  3132  sq.  ft..  1  story,  needs  rehab. 

most  recent  use — vehicle  maintenance 

shop. 
Bldg.  3828 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120266 
Status:  Unutilized 
Comment;  628  sq.  ft..  1  story,  needs  rehab, 

most  recent  use — general  storphouse. 
BIdgs.  3086,  3089.  3092 
Ft.  Benning.  GA.  Muscogee.  Zip;  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219220688-219220690 
Status:  Unutilized 
Comment:  4720  sq.  ft.  ea..  2  story,  most 

recent  use — barracks,  needs  major  rehab. 

off-site  removal  only. 
Bldg.  1252.  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220694 
Status:  Unutilized 


Comment:  583  sq.  ft.,  1  story,  most  recent 
use— storefaouM.  needs  major  rehab.  o(T- 
sile  removal  only. 

Bldg.  1678,  Fort  Banning 

Ft.  Benning  CA.  Muscogee.  Zip:  31905 

Lamiholding  Agency:  Army 

Property  Number  219220697 

Status:  Unutilized 

Ck)mment:  9342  sq.  ft..  1  story,  most  receut 
use — storehouse,  needs  nmjor  rehab,  off- 
site  removal  only. 

Bldg.  1733,  Fort  Benning 

Ft.  Benning  Co:  Muscogee,  GA  31905 

Landholding  Agency:  Army 

Property  Number:  219220698 

Status:  Unutilized 

Cx)mment:  9375  aq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083.  Fort  Benning 

Ft.  Banning  Co:  Muscogee.  GA  31905 

landholding  Agency:  Army 

Property  Number  219220699 

Status:  Unutilized 

Comment:  1372  sq.  ft.  1  stor>-.  most  receut 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3856,  Fort  Benning 

Ft.  Benning  Co:  Muscogee,  GA  31905 

landholding  Agency:  Army 

P.'operty  Number  219220703 

Status:  Unutilized 

Cx»mnient:  4111  sq.  ft..  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4881,  Fort  Benning 

Ft.  Benning  Co;  Muscogee,  GA  .11905 

Landholding  Agency:  Army 

Property  Number:  219220707 

Status:  Unutilized 

Comment:  2449  sq.  ft..  1  stor\'.  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4963,  Fort  Benning 

Ft  Benning  Co:  Muscogee,  G,\  31905 

Landholding  Agency:  Army 

Property  Number:  219220710 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  needs  repair,  off-site 

removal  only. 
Bldg.  2396.  Fort  Benning 
Ft.  Benning  Co:  Muscogee.  GA  31905 
Landholding  Agency:  Army 
I»roperty  Number  '219220712 
Status:  Unutilized 
Comment:  9786  sq.  ft.  I  story,  most  rpcetit 

use— dining  facility,  needs  major  rehah. 

off-site  removal  only. 
Bldg.  3085,  Fort  Benning 
Ft.  Benning  Co:  Muscogee.  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220715 
Status:  Unutilized 
(kjmment:  2253  sq.  ft.  1  story,  most  recent 

use— dining  {aciiity.  needs  major  rehab. 

off-site  removal  only. 
Bldg.  2537,  Fort  Benning 
Ft  Benning  Co;  Muscogee.  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220726 
Status:  Unutilized 
dk^nunent:  820  sq.  ft..  1  story,  most  recent 

use — storage,  needs  mafor  rehab,  off-site 

removal  only 


BIdgs.  4882.  4967.  Fort  Benning 

Ft.  Benning  Co:  Muscogee.  GA  31905 

Landholding  Agency:  Army 

Property  Numbers:  219220'727-219220728 

Status:  Unutilized 

Comment:  6077  sq.  ft,  1  story,  most  recent 

use — storage,  needs  repair,  off-site  removal 

only. 

Bldg.  5396.  Fort  Benning 

Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219220734 

Status:  Unutilized 

Comment:  10944  sq.  ft..  1  story,  most  recent 

use — general  instniction  bldg.,  needs  major 

rehab,  off-site  removal  only 
Bldg.  247.  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220735 
Status:  Unutilized 
Comment:  1144  sq.  ft.  1  story,  most  recent 

use — offices,  needs  major  rehab,  off-site 

removal  only 

BIdgs.  4977.  4978,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219220736-219220737 

Status:  Unutilized 

Comment:  192  sq.  ft.  ea.  1  story,  most  recent 

use— offices,  needs  repairs,  off-site  removal 

only 
Bldg.  4944,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landhotding  Agency:  Army 
Property  Number  219220747 
Status:  Unutilized 
Comment:  6400  sq.  ft..  1  story',  most  recent 

use — vehicle  maintenance  shop,  needs 

repairs,  off-site  removal  only. 
Bldg.  4960.  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Armv 
Property  Number  219220752 
Status:  Unutilized 
Comment:  3335  sq.  ft.  1  story,  most  recent 

use — vehicle  maiateDance  shop,  off-site 

removal  only. 

Bldg  4969.  Fort  Benning 

Ft.  Benning.  GA,  Muscogee.  Zip:  31905- 

l.andhoiding  Agency:  Armv 

Property  Number  219220753 

Status:  Unutilized 

Comment;  8416  sq.  ft,  1  story,  most  recent 

use — vehicle  maintetiance  shop,  off-site 

removal  only. 

Hldg.  1758.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  21ip:  31905- 

Landhoiding  Agency:  .Army 

Property  Number  219220755 

Status:  Unutilized 

Comment:  7817  sq.  ft,  1  story,  most  recent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1680.  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 

Landfaolding  Agency:  Army 

Property  Number:  219220756 

Status:  Unutilized 

Comment:  9243  sq.  ft..  1  story,  most  recent 
use — warehouse,  needs  majar  rehab,  off- 
site  removal  only. 

Bldg.  3817.  Fort  Benning 

Kr  Benning.  GA,  Muscogee.  Zip:  31905- 


Landholding  Agency:  Army 

Property  Number  219220758 

Status:  Unutilized 

Comment:  4000  sq.  ft.  1  stor>',  most  r«;ent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 

BIdgs.  4884.  4964.  4966.  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers;  21922O762-219220764 

Status:  Unutilized 

Comment:  2000  sq.  ft.  ea..  1  story,  most 
recent  use — headquarters  bldgs..  needs 
repairs,  off-site  removal  only 

Bldg.  4679.  Fort  Benning  • 

Ft.  Benning.  GA.  Muscogee.  Zip:  3190.5- 

Landholding  Agency:  Armv 

Property  Number  219220767 

Status:  Unutilized 

Comment:  8657  sq.  ft.,  1  story,  most  rwent 
use — supply  bldg.,  needs  major  rehah.  off- 
site  removal  only. 

Bldg.  4883.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip;  31?t05- 

Landholding  Agency:  Army 

Property  Number  219220768 

Status:  Unutilized 

Comment:  2600  sq.  ft..  1  story,  most  ret'ent 
use — supply  bldg.,  needs  repairs,  off-site 
removal  only. 

Bldg.  4965.  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip;  .11905- 

Landholding  Agency:  Army 

Property  Number  219220769 

Status:  Unutilized 

Comment;  7713  sq.  fit.,  1  story,  most  r»'<ent 
use — Supply  bldg.,  needs  repairs,  off-site 
removal  only 

Bldg.  2513.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  .11905- 

Landholding  Agency:  Army 

Property  Number  219220770 

Status:  Unutilized 

Comment:  9483  sq.  ft..  1  story,  most  re(«:ril 
use — training  center,  needs  major  rehah. 
off-site  removal  only 

Bldg.  2528.  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  21922(J771 

Status:  Unutiliaed 

Comment:  11855  sq.  ft.,  1  stor%-.  most  nrcttnt 
use — training  center,  needs  major  rehab, 
off-site  removal  only. 

Bldg  2589,  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip:  :il'*»5- 

Landholding  Agency:  Army 

Property  Number  219220772 

Status:  Unutilized 

Comment:  146  sq.  ft,  1  story,  most  recent 
use — training  bldg..  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4976.  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip;  1190.5- 

Landholding  Agency:  Army 

Property  Number  219220778 

Status:  Unutilized 

Comment;  192  sq.  ft,  1  story,  most  recent 
use — gas  station,  needs  repairs,  off-site 
removal  only. 

Bldg.  4945.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  319«»5- 

I.andbt>lding  Agency:  Army 

Property  Number:  219220"79 


hort  Hennmg.  OA,  Muscogee.  ^\p:  jv.ni^y- 


Matus:  unutiiizea 


Ma:us:  unuiinzea 
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Status:  Unutilized 

Comment:  220  sq.  ft..  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 

BIdg.  4979.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Anny 

Property  Number  219220780 

Status:  Unutilized 

Comment:  4(M)  sq.  ft..  1  story,  most  recent 
u.se — oil  house,  need  repairs,  off-site 
removal  only. 

Bldg.  4627.  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  aigO-V- 

Landhol(^g  Agency:  Army 

Property  Number  219220786 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  1  story,  most  recent 
use — sentry  station,  needs  major  rehab,  off- 
site  removal  only. 

BIdgs.  4114,  4117-4118,  4125-4126,  4129- 

4130,  4137-4138,  4140,  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number*:  219310407-219310416 
Status:  Unutilized 
Comment:  4425  sq.  ft.  ea..  2-story,  needs 

rehab,  most  recent  use-barracks,  off-site  use 

only 
BIdgs.  4002.  4004.  4008-4010.  4012,  4015, 

4020  4106.  4115-4116,  4127-4128,  4139, 

4149-4150.  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219310417-219310432 
Status:  Unutilized 
Comment:  4720  sq.  ft.  ea..  2-story  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only 

Bldg.  4017.  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310435 
Status:  Unutilized 

Comment:  7700  sq.  ft..  2-story,  needs  rehab, 
most  recent  use — barracks,  off-site  use  only 

BIdgs.  4112.  4119.  4124.  4141.  4136.  4131. 

Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219310436-219310441 
Status:  Unutilized 
Comment:  1144  sq.  ft.  ea..  1-story,  needs 

rehab,  most  recent  use— day  room,  off-site 

use  only 
Bldg.  4108.  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310442 
Status:  Unutilized 
Comment:  1171  sq.  ft.  Istory,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only 
Bldg.  1835.  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
L,andholding  Agency:  Army 
Property  Number  219310443 
Statua:  Unutilized 
Comment:  1712  sq.  ft.  1-story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only 
Bldg*.  4013.  4007  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 


Property  Number  219310444 

Status:  Unutilized 

Comment:  1884  sq.  ft.  ea..  1-story,  needs 

rehab,  most  recent  use— day  room,  ofT-site 

use  only 
Bldg.  4107.  Fort  Benning 
Ft  Benning.  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310446 
Status:  Unutilized 
Comment:  4720  sq.  ft.  ea..  2-story,  needs 

rehab,  most  recent  use — day  room,  off-site 

use  only 

Bldg.  3072.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310447 

Status:  Unutilized 

Comment:  479  sq.  ft.  1-story,  needs  rehab, 

most  recent  use — hdqtrs.  bldg..  off-site  use 

only 
BIdgs.  4001.  4103  Fort  Benning 
Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219310448-219310449 
Status:  Unutilized 
Comment:  1635  sq.  ft.  ea.,  l-story,  needs 

rehab,  most  recent  use — hdqtrs  Mdg.,  off- 
site  use  only 
Bldg.  3004,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310450 
Status:  Unutilized 
Comment:  2794  sq.  ft.  1-story,  needs  rehab. 

most  recent  use — hdqtrs  bldg..  off-site  use 

only 
BIdgs.  4019.  4018.  3003,  3002  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  2193I04S1-219310454 
Status:  Unutilized 
Conunent:  3270  sq.  ft.  2-story,  needs  rehab, 

most  recent  use — hdqtrs  bldg.,  off-site  use 

only 
Bldg.  4109,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310455 
Status:  Unutilized 
Comment:  2253  sq.  ft.  1-sloiy,  needs  rehab, 

most  recent  use— dining  facility,  offvite 

use  only 
Bldg.  4014,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Army 
Property  Number  219310456 
Status:  Unutilized 
Conmient:  2794  sq  ft.,  1-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only 

Bldg.  4006.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310457 

Status:  Unutilized 

Conunent:  3023  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only 

BIdgs.  4135.  4123,  4111,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219310458-219310460 
Status:  Unutilized 


Comment:  3755  sq.  ft.  ea.,  l-story,  needs 
rehab,  most  recent  use — dining  facility,  off- 
site  use  only 

Bldg.  4023.  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip:  3190.5- 

Landholding  Agency:  Army 

Property  Number  219310461 

Status:  Unutilized 

Comment:  2269  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4024.  Fort  Benning 

Ft  Benning.  GA,  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310462 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  l-story,  needs  n>hab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg  4040,  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310463 

Status:  Unutilized 

Comment:  1815  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  4026,  Fort  Benning 

Ft.  Benning,  GA,  Muscogee.  Zip:  3190.5- 

Landholding  Agency:  Army 

Property  Number  219310464 

Status:  Unutilized 

Comment:  2330  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  4067.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee,  Zip:  31 905- 

Landholding  Agency:  Army 

Property  Number  219310465 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  4025.  Fort  Benning 

Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310466 

Status:  Unutilized 

Comment:  4720  sq.  ft..  2-story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only 

BIdgs.  4110.  4122.  4134  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  3190.5- 

Landholding  Agency:  Army 

Property  Numbers:  219310467-219310469 

Status:  Unutilized 

Comment:  1017  sq.  ft.  ea.,  l-story.  needs 
rehab,  most  recent  use — storehouse,  off-site 
use  only 

Bldg.  4021,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310470 

Status:  Unutilized 

Comment:  1416  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — storehouse,  off-site  use 
only 

Bldg.  4113.  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310473 
Status:  Unutilized 

Conunent:  4425  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use — storeage,  off-site  use  only 

Bldg.  10439,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310474 


Status:  Unutilized 

Comment:  1010  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use — scout  bldg.,  off-site  use 

only 
Bldg.  10304.  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310475 
Status:  Unutilized 
Comment:  1040  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use — scout  bldg.,  off-site  use 

only 
Bldg.  10847,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency  Army 
Property  Number  219310476 
Status:  Unutilized 
Comment:  1056  sq.  ft.,  l-slorj',  needs  rehab. 

most  recent  use — scout  bldg.,  off-site  use 

only 

Bldg.  10768,  Fort  Benning 

Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310477 

Status:  Unutilized 

Comment:  1230  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — scout  bldg..  off-site  use 

only 
Bldg.  2683,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip;  31905- 
Landholding  Agency:  Army 
Property  Number  219310478 
Status:  Unutilized 
Comment:  1816  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use — scout  bldg.,  off-site  use 

only 
Bldg.  2504,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310479 
Status:  Unutilized 
Comment:  729  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — snack  bar,  off-site  use 

only 

Bldg.  4121, 4133, 4143,  Fort  Benning 

Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency;  Army 

Property  Number  219310487-219310489 

Status;  Unutilized 

Comment:  1017  sq.  ft.  ea..  l-storj',  needs 
rehab,  most  recent  use — arms  bidgs..  off- 
site  use  only 

Bldg.  4105,  4005,  Fort  Benning 

Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310490-219310491 

Status:  Unutilized 

Comn.ent:  1416  sq.  ft.  ea.,  l-story,  needs 
rehab,  most  recent  use — arms  bldgs.,  off- 
site  use  only 

BIdgs.  13503, 14502,  Fort  Gordon 

Fort  Gordon.  GA.  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219320209-219320210 

Status:  Unutilized 

Comment:  7036  sq.  ft,  2  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use — residential. 

Bldgs.  481,  Fort  Gordon 

Fort  Gordon,  GA.  Richmond  Zip;  30905- 

Landholding  Agency:  Army 

Property  Number  219320211 

Status;  Unutilized 


Comment;  1325  sq.  ft.,  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-sit 
use  only,  most  recent  use — offices. 

Bldgs.  14503,  Fort  Gordon 

Fort  Gordon.  GA.  Richmond,  Zip;  30905- 

Landholding  Agency:  Army 

Property  Number  219320216 

Status:  Unutilized 

Comment:  1075  sq.  ft..  1  story  wood  frame. 
presence  of  asbestos,  off-site  use  only,  most 
recent  use — offices. 

Bldgs.  25304,  Fort  Gordon 

Fort  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219320223 

Status:  Unutilized 

Comment;  2788  sq.  ft.,  1  story  wood  frame, 

presence  of  asbestos,  off-site  use  only,  most 

recent  use — office/storage. 
Bldgs.  26306,  Fort  Gordon 
Fort  Gordon.  GA.  Richmond,  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number  219320225 
Status:  Unutilized 
Comment:  1272  sq.  ft.,  1  story  wood  frame, 

fHJSsible  asbestos,  need  repairs,  off-site  use 

only,  most  recent  use — storage. 

Bldgs.  33436,  Fort  Gordon 

Fort  Gordon,  GA,  Richmond,  Zip;  30905- 

Landholding  Agency:  Army 

Property  Number  219320228 

Status:  Unutilized 

Comment;  2632  sq.  ft.,  1  story  wood  frame, 
presence  of  asbestos,  need  repairs,  off-site 
use  only,  most  recent  use — office. 

Bldgs.  33438.  Fort  Gordon 

Fort  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219320229 

Status:  Unutilized 

Comment;  2668  sq.  ft.,  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use — storage. 

Bldgs.  39502.  Fort  Gordon 

Fort  Gordon.  GA.  Richmond,  Zip:  30905- 

Landholding  Agency  Army 

Property  Number  219320230 

Status:  Unutilized 

Comment;  1316  sq.  ft.,  1  story  wood  fi-ame. 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use — office. 

Bldgs.  45308.  Fort  Gordon 

Fort  Gordon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency;  Army 

Property  Number  219320231 

Status;  Unutilized 

Comment;  6044  sq.  ft.,  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use — community 
center. 

Bldgs.  26301.27301 

Fort  Gordon 

Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219320234-219320235 

Status;  Unutilized 

Comment:  2788  sq.  ft.,  1  story  wood  frame, 
presence  of  asbestos,  needs  roof  repairs, 
off-site  use  only,  most  recent  use — storage. 

Bldgs.  354-356.  Fort  Gordon 

Ft  Gordon.  GA.  Richmond.  Zip:  30905- 

Landholding  Agency;  Army 

Propert>-  Number  219330259-219330262 

Status;  Unutilized 


Comment:  4237  sq.  ft..  l-stor>'  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use— offices,  off-site 
use  only. 

Bldg.  377.  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219330263 

Status:  Unutilized 

Comment:  4768  sq.  ft.,  l-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use — offices,  off-site  use  only 
Bldg.  13501,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency  Army 
Property  Number  219330264 
Status:  Unutilized 
Comment:  2516  sq.  ft.,  l-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only 
Bldg.  18704,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number  219330265 
Status:  Unutilized 
Comment:  4524  sq.  ft..  2-story  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  18717,  Fort  Gordon 
Ft.  Gordon.  GA,  Richmond,  Zip;  30905- 
Landholding  Agency;  Army 
Property  Number  219330266 
Status:  Unutilized 
Comment:  2468  sq.  ft.,  l-story  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 

Bldg.  19601 ,  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency;  Army 

Property  Number:  2 1 93  30268 

Status:  Unutilized 

Comment:  2132  sq.  ft.,  l-story  wood,  possible 

termite  damage,  presence  of  asbestos,  most 

recent  use— offices,  off-site  use  only 
Bldg.  19602,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip;  30905- 
Landholding  Agency;  Army 
Property  Number  219330269 
Status;  Unutilized 
Comment:  1555  sq  ft.,  l-stor>'  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  24501,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number  219330270 
Status:  Unutilized 
Comment:  3580  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 

Bldg.  25103.  Fort  Gordon 

Ft.  Gordon.  GA,  Richmond,  Zip.  30905- 

Landholding  Agency;  Army 

Property  Number  219330271 

Status:  Unutilized 

Comment:  2100  sq.  ft.,  l-stor>-  wood,  needs 

rehab,  most  recent  use— offices,  off-site  use 

only. 
Bldg.  25105.  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number  219330272 
Status:  Unutilized 
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CoMm«nt:  1025  M{.  ft.,  I -sion  wood.  iMsds 

idMb,  noat  ranot  uw    oincw.  off-stta  use 

only. 
BIdg.  2S503.  Fort  Cordon 
Ft.  Gordon.  CA,  Rkiunood.  Ztp:  30905- 
Landholding  Affency:  Array 
Property  Numbar  219330273 
Status;  Unutilized 
Comment:  6810  M|.  It.  1-ttory  wood, 

prMeiKO  of  asbestos,  most  rvccnluse — 

officw.  off-site  UM  only. 

Btdg.  33415.  Port  Gordon 

Ft.  Cordon.  CA.  Rirhmond.  Zip:  30905- 

Landbolding  Agency:  Anny 

Property  Numfaer  21933027S 

Status:  Unutilized 

Comment:  2036  aq.  ft.  1-story  «aood.  naedi 

rehab,  presence  of  asbestoa,  aott  racenl 

use — officaa.  oiiaif  uaa  only. 
Bldg.  34502,  Port  Gordon 
Ft.  Gordon.  CA.  Rickmaod.  Zip:  30905- 
Landboldlng  Agency:  Anuy 
Property  Number  219330276 
Status:  Unutilized 
Comment:  7036  aq.  ft.  2-atory  wraod.  naada 

lehab,  moat  recant  use — ofBcaa.  ofl-sita  use 

only. 
BIdg.  35503.  Fort  CordfMt 
Ft.  Cordon.  CA.  Richmoxul.  Zip:  30906- 
Landholding  Agency:  Army 
Property  Number:  219330277 
Status:  UnutiWwd 
.  Comment:  2500  sq.  h.,  l-story  wood,  needs 

rehab,  most  recent  use — offices.  off-sHe  use 

only. 
BIdg.  3750S,  Fort  Cordon 
Ft.  Cordon,  CA.  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330278 
Status:  Unuliliasd 
Comment:  17370  sq  fl..  2-story  wood,  needs 

rehab,  possible  aabostoe,  noost  recent 

offices,  off-site  use  only 
BMr.  36603,  Fort  Gordon 
I^  Gordon,  GA,  Ricfamond.  Zip:  30905- 
LandhoMing  Apancy:  Army 
Property  Number:  219330279 
Status;  Unutiiized 
Comment:  1316  sq  ft.,  1-story  wood,  needs 

rehab,  possible  aabaatoa.  moat  recent 

offices,  off-site  use  only 

Bidg.  18707.  Port  Gordon 

Ft.  Cordon.  CA.  Richmond.  Zip:  30905- 

Landholding  Agency:  Aimy 

Property  Number:  219330260 

Status:  UnutiioMd 

Comment:  2468  sq  fl..  1-story  wood,  paeaence 

of  asbestos,  moat  recent  iiiw    fleaaioi—a. 

off-site  use  only 
BIdg.  18706.  Fort  Gordon 
Ft.  Cordon.  CA.  Ridunond.  Zip;  30905- 
Landholding  Agency:  Amy 
Property  Number  219330261 
Status:  Unutiiized 
Comment:  3772  aq  ft.  t-story  wood,  preaence 

of  asbestos,  moat  recent  use — classrooms. 

off-site  use  only 

BIdg.  18716.  Fort  Cordon 

Ft  Gordon.  CA.  Richnumd.  Zip:  30905- 

Landholding  .^gency:  Army 

Property  Number;  219330282 

Status:  Unutilized 

Comment:  2466  aq  ft..  1 -story  wood,  presence 

of  asbestos,  most  recent  use— ciasaroams, 

off-site  use  only 


Bl<%.  16720.  Port  Gordon 

Ft  Gotdon,  GA.  Richmond.  Zip:  30m- 

Landholding  Agency:  Army 

Property  Number  219330ZS3 

Status:  Unutilized 

Comment:  2632  aq  ft..  1 -story  wood,  presence 

of  asbestos,  moat  recent  use— dassrooms, 

off-site  use  only 

BIdgs.  16721-16724.  Fort  Cordon 

Ft.  Gordon.  CA,  Richmond.  Zip:  3090S- 

Landholding  Agency:  Army 

Property  Number  219330264-219330287 

Status:  Unutilized 

Comment:  4524  sq  ft.,  2-story  wood,  presence 

of  asbestos,  most  recent  use — classrooms, 

off-site  use  only 

BIdg.  12712.  Fort  Cordon 

Ft.  Cordon,  CA,  Richmond,  Zip:  30905- 

Landholdtng  Agency:  Anny 

f>roperty  Number  219330268 

Status:  Unutilized 

Comment:  15500  sq  ft..  1 -story  concrete 
block,  needs  reheb,  presence  of  asbestos, 
most  recent  use — gymaasiuro,  off-site  use 
only 

BIdgs.  332-333,  Fort  Cordon 

F>.  Gordon,  CA,  Richmond,  Zip:  30905- 

Landholding  Agernry:  Army 

Property  Number  219330269-219330290 

Statue:  Unutilized 

Comment:  5340  sq  ft..  1-story  wood,  seeds 
repair,  presence  of  aabestos.  moat  recent 
use — laboratory,  off-site  use  only 

BIdg.  334.  Port  Cordon 

Ft.  Gordon.  CA.  RichmoiMl.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219330291 

Status:  Unutilized 

Comment:  4279  sq  ft.,  1-story  wood,  possible 
termite  damage,  presence  of  asbestos,  naoet 
recent  use — medical  admin.,  off-aite  uae 
only 

BIdg.  335,  Fort  Cordon 

Ft.  Cordon,  GA.  Richmond.  Zip:  30906- 

Landholding  Agency;  Army 

Property  Number  219330292 

Status:  Unutilized 

Conunent:  4300  sq  ft.,  1-story  wood,  poasibte 
termite  damage,  needs  repair,  preaence  of 
asbestos,  most  recent  use — laboratory,  off- 
silo  OSS  only 

BIdg.  353.  Fort  Gordon 

Ft.  Ckirdon.  CA.  Richmond.  Zip:  30905- 

Landliolding  Agency;  Army 

Property  Number  219330293 

Status:  Unutilized 

Comment  5157  sq  ft..  1-story  wood,  preaence 
of  asbestos,  moat  recent  use — bboratory, 
off-site  uae  only 

BIdg.  352.  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond.  Zip;  30905- 

Landholding  Agency:  Army 

Property  Number  219330294 

Status:  Unutilized 

Comment:  560  sq  ft.  1-story  metal,  presence 
of  aabeitoa,  moat  recent  use — equip, 
storage,  ofT-site  use  only 

BIdg.  16703.  Fort  Gordon 

Ft.  Gordon,  CA.  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219330295 

Status:  Unutilized 

Comment:  4524  sq  tl..  2-story  wood,  presence 
of  asbestos,  most  recent  use— storage,  off- 
site  use  only 


BIdg.  18705.  Fori  Gordon 

Ft.  Gcsdoo,  GA.  Richmond.  Zip:  30905- 

Landhokiing  Agency:  Anny 

Property  Number  219330296 

Status;  Unutilized 

Comment;  2632  aq  ft,  1-story,  presence  of 

asbestos,  off-site  use  only 
BIdg.  10501 
Fort  Cordon 

Fort  Gordon,  CA.  Richmond.  Zip:  30905- 
Land holding  Agpocy:  Army 
Property  Number  219410264 
Status:  Unutilized 
Comment;  2516  aq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use— office: off-site  use 

only 

BIdg.  10601 

Fort  Gordon 

Fort  Gordon.  CA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219410265 

Status:  Unutilized 

Comment:  1334  sq.  ft.:  1  story:  wood;  most 

recent  use— office;  off-site  use  only 
BIdg.  20303 
Fort  Gordon 

Fort  Gordon,  CA.  Richmond.  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number  219410266 
Status:  Unutilized 
Comment:  2376  sq.  ft.;  1  story;  wood;  needs 

rehab. ;  most  recent  use — office;  off-site  use 

only 

BIdg.  41504 

Fort  Cordon 

Fort  Cordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219410267 

Status:  Unutilized 

Comment:  2516  sq.  ft.;  1  story;  wood;  rteeds 
rehab.;  most  recent  use— store;  off-«ite  use 
only 

BIdg  963 

Fort  Gordon 

Fort  Gordon,  GA.  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  2194I0268 

Status:  Unutilized 

Comment:  18.471  aq.  ft.;  1  story:  wood;  needs 
rehab.,  most  recent  use— warehouse;  off- 
site  use  only 

BIdg.  11813 

Fort  Gordon 

Fort  Gordon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219410269         | 

Status:  Unutilized 

Comment:  70  sq.  ft.;  1  stor>;  metal:  needs 
rehabw;  most  recent  use — storage;  ofi-stie 
use  only 

BIdg.  21314 

Fort  Cordon 

Fort  Gordon.  CA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219410270 

Status:  Unutilized 

Comment:  65  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
BIdg.  951 
Fort  Cordon 

Fort  Gordon,  GA.  Richmond.  Zip:  30906- 
Landholding  Agency:  Army 
Property  Number  219410271 
Status:  Unutilized 


Comment:  17,825  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use— workshop;  off-site 

use  only 
BIdg.  12809 
Fort  Gordon 

Fort  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number  219410272 
Status:  Unutilized 
Comment;  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 
BIdg.  10306 
Fort  Gordon 

Fort  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number  219410273 
Status:  Unutilized 
Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use— oil  storage  shed;  off-site  use 

only 
BIdg.  P-8582 
Hunter  Army  Airfield 
Savannah,  GA,  Chatham,  Zip:  31409- 
Landholding  Agency:  Army 
Property  Number  219420355 
Status:  Unutilized 
Comment;  5892  sq.  ft.;  2-story;  steel;  needs 

major  repairs;  most  recent  use — radar 

tower;  off-site  use  only 

BIdg.  T-723 

Hunter  Army  Airfield 

Savannah,  GA,  Chatham,  Zip;  31409- 

Landholding  Agency;  Army 

Property  Number  219440403 

Status:  Unutilized 

Comment:  9190  sq.  ft.;  1-story  wood  frame; 
needs  rehab;  most  recent  use — storage;  off- 
site  use  only 

BIdg.  T-121 

Hunter  Army  Airfield 

Savannah,  GA,  Chatham,  Zip:  31409- 

Landholding  Agency:  Army 

Property  Number  219440404 

Status:  Unutilized 

Comment:  1842  sq.  ft.;  1-story  wood  frame; 
needs  rehab;  most  receent  use — admin.; 
off-site  use  only 

BIdg.  T154 

Fort  Stewart 

Hinesville,  GA,  Liberty,  Zip:  31314- 

Landholding  Agency:  Army 

Property  Number  219440405 

Status:  Unutilized 

Comment:  1440  sq.  ft.;  1-stoiy  aluminum 

frame;  needs  rehab;  most  recent  use — aces. 

facility;  off-site  use  only 

BIdg.  T155 

Fort  Stewart 

Hinesville,  GA,  Liberty,  ZIP:  31314- 

Landholding  Agency:  Army 

Property  Number  219440406 

Status:  Unutilized 

Comment:  1440  sq.  ft.;  1 -story  aluminum 

frame;  needs  rehab;  most  reent  use — aces. 

facility;  off-site  use  only 
BIdg.  T284 
Fort  Stewart 

Hinesville,  GA,  Liberty,  Zip:  31314- 
Landholding  Agency:  Army 
Property  Number  219440407 
Status:  Unutilized 
Comment:  960  sq.  ft.;  1-story  metal  frame: 

needs  rehab;  most  recent  use — gen. 

storehouse;  off-site  use  only 


BIdg.  TT0791 

Fort  Stewart 

Hinesville.  GA.  Liberty,  Zip:  31314- 

Landholding  Agency:  Army 

Property  Number:  219440408 

Status:  Unutilized 

Comment;  1440  sq.  ft.;  1-story  aluminum 

frame;  needs  rehab;  most  recent  use — aces. 

facility;  off-site  use  only 
BIdg.  TT0792 
Fort  Stewart 

Hinesville,  GA.  Liberty.  Zip:  31314- 
Landholding  Agency:  Army 
Property  Number  219440409 
Status;  Unutilized 
Comment:  1440  sq.  ft.,  1-story  aluminum 

frame,  needs  rehab,  most  recent  use — aces. 

facility,  off-site  use  only 

BIdg.  TT0793 

Fort  Stewart 

Hinesville,  GA,  Liberty.  Zip:  31314- 

Landholding  Agency:  Army 

Property  Number  219440410 

Status:  Unutilized 

Comment;  1440  sq.  ft.,  1 -story  aluminum 

frame,  needs  rehab,  most  recent  use — aces. 

facility,  off-site  use  only 

BIdg.  T8041 

Fort  Stewart 

Hinesville,  GA.  Liberty,  Zip:  31314- 

Landholding  Agency;  Army 

Property  Number:  219440411 

Status;  Unutilized 

Comment:  1296  sq.  ft.,  1-story  wood  frame, 

needs  rehab,  most  recent  use — storehouse, 

off-site  use  only 
BIdg.  T9591 
Fort  Stewart 

Hinesville.  GA.  Liberty,  Zip:  31314- 
Landholding  Agency;  Army 
Property  Number  219440412 
Status;  Unutilized 
Comment:  11462  sq.  ft.,  1-story  wood  fr^une, 

needs  rehab,  most  recent  use — theater  w/ 

dressing  room,  off-site  use  only. 

Hawaii 

P-88 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu,  HI  96818 

Location;  Approx.  600  feet  from  Main  Gate 
on  Aliamanu  Drive 

Landholding  Agency:  Army 

Property  Number  219030324 

Status;  Unutilized 

Comment:  45216  sq.  ft.  underground  tunnel 
complex,  pres.  of  asbestos,  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations 

BIdg.  302 
Fort  Shafer 

Honolulu,  HI  96818     ' 
Landholding  Agency;  Army 
Property  Number  219320236 
Status:  Unutilized 

Comment:  39  sq.  ft.,  most  recent  use — sentry- 
station,  off-site  use  only 
Facility  T-1 19  . 

Fort  Shafter 
Honolulu,  HI  96818 
Landholding  Agency;  Army 
Property  Number  219430252 
Status:  Unutilized 


Comment;  10205  sq.  ft.,  wood  structure,  some 
termite  damage,  most  recent  use — above 
ground  swimming  pKX>l,  off-site  use  only 


Indiana 

BIdg.  703-lC 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark,  IN 

Location;  Gate  22  off  Highway  22 

Landholding  Agency:  Army 

Property  Number  219013761 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  2  story  brick  frame; 

possible  asbestos;  most  recent  use,  exercise 

area. 
BIdg.  1011  (Portion  of) 
Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark,  IN 
Location:  East  of  State  Highway  62  at  Gate  3 
Landholding  Agencv;  Army 
Property  Number  219013762 
Status:  Unutilized 
Comment:  4040  sq.  ft.;  1  story  concrete  block 

frame;  possible  asbestos;  secured  area  with 

alternate  access;  most  recent  use — office 

BIdg.  1001  (Portion  of) 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark,  IN 

Location:  South  end  of  3rd  Street,  East  of 

Highway  62  at  entrance  gate. 
Landholding  Agency:  Army 
Property  Number  219013763 
Status:  Unutilized 
Comment:  55630  sq.  ft.;  1  story  concrete 

block;  possible  asbestos;  secured  area  with 

alternate  access;  most  recent  use — cloth 

bag  manufacturing. 
BIdg.  2542 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark.  IN  47111 
Landholding  Agency;  Army 
Property  Number  219240717 
Status:  Unutilized 
Comment;  1954  sq.  ft.,  1  story  concrete  block, 

secured  area  w/altemate  access,  asbestos, 

most  recent  use — heating  facility 
BIdg.  2531 

Indiana  Army  Ammunition  Plant 
Charlestown  Co;  Clark,  IN  47111 
Landholding  Agency:  Army 
Property  Number  219240718 
Status:  Unutilized 
Comment;  119746  sq.  ft.,  1  story  concrete 

block,  secured  area  w/altemate  access, 

asbestos,  most  recent  use — storage 
Bldgs.  7215,  7216 
Indiana  Army  Ammunition  Plant 
Charlestovra  Co;  Clark,  IN  47111 
Landholding  Agency:  Army 
Property  Number  219330297 
Status:  Unutilized 
Comment:  roadside  shelters,  no  utilities, 

located  on  Indiana  State  Highway  Right  of 

Way 

Kansas 

BIdg.  T-2549,  Fort  Riley 

Ft.  Riley,  KS,  Geary,  Zip:  66442 

Landholding  Agency:  Army 

Property  Number  219310251 

Status:  Unutilized 

Comment:  3082  sq.  ft..  1-story  wood  frame, 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage 
BIdg.  166,  Fort  Riley 
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Pt  Riter.  KS.  C*my.  Zip:  6«44a- 

LandhoiMinf  A^fBBcy:  Ann^r 

Propvty  Number  21M1032S 

Status:  Unutilized 

Comment:  3803  sq.  ft..  3-$tory  brick 
residflnce.  needs  rehab,  presence  of 
asbeetos.  located  urtthto  National 
Registered  Historic  District 

BIdg.  1S4.  Fort  Riley 

Ft.  Riley.  KS.  Zip:  86443- 

Landholding  Agency:  Army 

Property  Number:  219430146 

Statue:  UButilteed 

Comment:  1969  sq.  h..  1-«tory.  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

boiler  plant,  historic  district 
BIdg.  T-103O 
Fort  Leavenworth 
Ft.  Leaveawortb.  KS.  Leavanworth.  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number:  219440413 
Slatua:  UnuHliaed 
CommanI:  19377  sq.  ft  .  t-story  wood  frame, 

moal  racent  use — slorafe  off  site  use  only 

BIdg.  T-1035 

Fort  Leavenworth 

Ft.  Leavenworth,  KS.  Learvnworth.  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440414 
Status:  Unutilized 
Comment:  496  sq.  ft..  1-story  wood  franw. 

most  recent  use — stotage.  off-site  use  only 
BIdg.  1362 
Fort  Leavenworth 
Ft.  Leavenworth,  KS,  Leavenworth.  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  21 94464 IS 
Status:  Unutilized 
Comment:  863  sq.  ft.,  wood  hame,  ashestoa 

cement  shingles,  most  recent  use — office, 

off-sil*  use  only 
BIdg.  1457 
Fort  Leavenworth 
Ft.  Leavenworth.  KS,  Leavenworth,  Zip: 

66027- 
Landholding  Agency.  Army 
Property  Number  219440416 
Status:  L^nulilized 
Commeni  863  sq.  ft..  1-story  wood  frame. 

asbostoa  cement  shinglas.  most  taceni 

use— office,  off-site  use  only 
BIdg.  1458 
Fort  Leavenworth 
Ft.  Leavenworth,  KS,  Leavenworth,  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440417 
Status:  Unutilized 
Commant:  863  sq.  ft,  wood  frama,  i 

cenant  shmglas.  moat  recant  i 

off-site  use  only 

BIdg.  1462 

Fort  Leavenworth 

Ft.  Leavenworth,  KS,  Leavemworth,  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440418 
Status:  Unutilized 
ComaMnt:  163  aq.  ft..  1 -story  wood  frame. 

asbaatoa  canaat  abingles,  moat  recent 

use — office,  off-site  use  osly 
BIdg.  1464 


Fort  Leavenworth 

Ft.  Leavenworth,  KS,  Leavenworth,  Ztp: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440419 
Status:  Unutilized 
CommanI:  863  sq.  ft.,  1-story  wood  frame. 

asbasloa  cement  shingiaa,  most  recant 

use — offiie.  off-sita  use  ooly 
BIdg.  1358 
Fort  Leavenworth 
Ft.  beaveowarth.  KS.  Leavenworth.  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440420 
Status:  UnutiUaad 
Conunaal:  1075  aq.  ft,  l  story  wood  frame. 

asbestos  cement  shia^aa,  moa*  recent 

use— office,  off-site  use  only 
BIdg.  1359 
Fort  Leaven««octh 
Ft.  Leavenworth,  KS,  Laavaoworth,  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number:  219440421 
Status:  Unutilized 
Comment:  1075  sq.  ft.  1-story  wood  frame. 

asbestos  cement  shingles,  most  recent 

use — office,  off-site  use  only 
BIdg.  1454 
Fort  Leavenworth 
Ft.  Leavenworth,  KS.  Leavenworth.  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440422 
Status:  Unutilized 
Comment:  1075  sq.  ft.,  1-story  wood  frame, 

asbestos  cement  shingles,  most  recent 

use— office,  off-site  use  only 
BIdg.  1455 
Fort  Leavenworth 
Ft.  Leavenworth,  KS,  Leax-enwottb,  Zip: 

66027- 
LaaAolding  .^g»ncy:  Army 
Proparty  Number  219440423 
Status:  Unutilized 
Conunent:  1075  sq.  ft..  1-story  wood  frame, 

asbestos  cement  shingles,  most  recent 

use— office,  off-site  use  only 
BIdg.  1461 
Fort  Leavenworth 
Ft.  Leavenworth.  KS.  Leavenworth,  Zip: 

66027- 
Landholding  Agency:  Army 
Property  Number  219440424 
Status:  Unutilized 
Comment:  1075  sq.  ft.,  1-story  wood  frame. 

asbestos  cement  shingles,  most  recent 

use — office,  off-site  use  only 

BIdg.  T-2038,  Fort  Riley 

Ft.  Riley,  KS,  Geary,  Zip:  66442- 

Landholding  Agency:  Army 

[^perty  Number  219440443 

Status:  Unutilized 

Comment:  1324  sq.  ft,  1  story  wood  frame, 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage 
BIdg  T-2049,  Fort  Riley 
Ft.  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Number  219440444 
Sutus:  Unutilized 
Comment:  3255  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  presence  of  asbestoe,  moat 

recent  use — storage 


BWg  T-2449,  Fort  Riley 

Ft.  RIley,  KS,  Geary.  Zip:  86442- 

Landholding  Agency:  Army 

Property  Number  219440445 

Status:  Unutilized 

Comment:  3067  sq.  ft.  1  story  wood  frame, 

need.s  rehab,  presence  of  asbestos,  most 

recent  use — storage 

Kentucky 

BIdg.  100 

Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  2194301S0 

Status:  Unutilized 

Comment:  24164  sq.  fL,  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

transient  family  qwkarters 
BIdg.  234 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430152 
Status:  Unutilized 
Comment:  8042  sq.  ft.,  2-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-sita  use  only 

BIdg  236 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219430153 

Status:  Unutilized 

Comment:  7020  sq.  ft..  2-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

admin. ,  off-site  use  only 

BIdg.  238 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  2194301S4 

Status:  Unutilized 

Comment:  7020  sq.  fl.  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

Educ.  center,  off-side  use  only 
BIdg.  240 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Armv 
Property  Number  219430155 
Status:  Unutilized 
Comment:  7020  sq.  ft.  2-«tary.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

educ.  center,  off-site  use  only 

Bldgs.  242.  244 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  21 94301 S6 

Status:  Unutilized 

Comment:  7020  sq.  ft.,  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

educ  center,  off-site  use  only 
BIdg.  2104 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Nimiber  219430158 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  l-story,  needs  repair, 

presence  of  asbestos,  most  recent  i 

classroom,  off-site  use  only 
BIdg.  2107 
Fort  Campbell 


Ft.  Campbell.  KY,  Christian,  Zip:  42223- 

LantlholtiTng  Agency:  Army 

Property  Number  219430160 

Status:  Unuitilized 

Comment:  7528  sq.  ft.,  l-stor\'.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

classroom,  cfF-site  use  only 

BIdg.  2108 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholdmg  Agency:  Army 

f>rDperty  Number  219430161 

Status:  Unutilized 

Comment:  3823  sq.  ft.,  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  u«e — 

classKJom,  ofi-sile  use  only 

BIdg.  2739 

Fort  Campbell 

Ft.  Campbell,  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219430163 

Status:  Unutilized 

Comment:  2750  sq.  ft..  l-stor\',  needs  repair. 

presetioe  of  asbestos,  tttost  recent  use — 

office,  off-site  use  only 
BIdg.  2737 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219430164 
Status:  Unutilized 
Comment:  2SO0  sq.  ft..  l-stor\'.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
BIdg.  2951 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430165 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  l-^tor^'.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
BIdg.  2230 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430166 
Status:  Unutilized 
Conuiient:  5310 sq.  ft..  2-stor^-,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  2788  / 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430167 
Status:  Unutilized 
Comment:  1813  sq.  ft..  l-stor\'.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  3184 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430168 
Status:  Unutilized 
Comment:  2625  sq.  ft.,  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

storage,  off-sile  use  only 

BIdg  6412 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 

Landholding  Agency:  Army 


Property  Number:  219430169 

Status:  Unutilized 

Comment:  10944  sq.  ft.,  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  6126 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219430170 
Status:  Unutilized 
Comment:  3376  sq.  ft..  1-story,  needs  repair. 

presence  of  as^iestos.  most  recent  use — 

storage,  off-sile  use  only 
BIdg.  2756 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430171 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

housing,  off-site  use  only 
BIdg.  3170 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Prof)erty  Number:  219430172 
Status:  Unutilized 
Comment:  2750  sq.  ft..  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

maint.  shop,  off-site  use  only 
BIdg.  5343 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219430173 
Status:  Unutilized 
Comment:  3376  sq.  ft..  1-storj'.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

maint.  shop,  off-site  use  only 
BIdg.  6408 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219430174 
Status:  Unutilized 
Comment:  1350  sq.  ft.,  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
BIdg.  5345 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Anny 
F*roperty  Number:  219430175 
Status:  Unutilized 
Comment:  2957  sq.  ft.,  1-story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

maint.  shop,  off-site  use  only 
BIdg.  6127 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219430176 
Status:  Unutilized 
Comment:  4020  sq.  ft.,  l-stor>-.  needs  repair. 

presence  of  asbestos,  most  recent  use — 

maint.  shop,  off-site  use  only 
BIdg.  6351 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219430177 
Status:  Unutilized 


Comment:  3108  sq.  ft,  1 -story,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

maint.  shop,  off-site  use  only 
50  Bldgs. 
Fort  Campbell 

Ft.  Campbell.  KY,  Christiaa.  Zip:  42223- 
Landholding  Agencj':  Amy 
Property  Number  219420365 
Status:  Unutilized 
Location:  •2750.  2752,  2754.  2758.  2943. 

2945,  2947,  2970.  2972.  2974. 2976, 2978. 

2980,  2982,  2984. 2986,  2988.  3111.  3113. 

3115,  3119,  3121,  3123.  3125,  3127.  3129. 

3138,  3140.  3150-3169.  3178,  3188 
Comment  5310  sq.  h.  each.  2-story,  presence 

of  asbestos,  most  recent  use — barracks  and 

training,  off-site  use  only 
13  Bldgs. 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420367 
Status:  Unutilized 
Location:  •2776.  2946,  3130-3131,  3136- 

3137.  3139,  3144-3147,  3176,  3186 
Comment:  2750  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 
Bldgs.  2778,  2786.  2939 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip;  42223- 
LandhoidLng  Agency:  Army 
Property  Number:  219420368 
Status:  Unutilized 
Comment:  3250  sq.  ft.,  l-stor>-.  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 
BIdg.  2941 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip;  42223- 
Landholding  Agency:  Army 
Property  Number:  21 94203iB9 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  l-stor>'.  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 
BIdg.  2944 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip;  42223- 
Landholding  Agency:  Armv 
P.tjperty  Number:  219420370 
Status:  Unutilized 
Comment:  3000  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 
BIdg.  2957 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip;  42223- 
Landholding  Agency:  Army 
Property  Number  219420371 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  l-stor>',  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 
BIdg.  2959 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Anny 
Property  Number  219420372 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 

BIdg  2965 


Landholdmg  Agency:  Army 


Status:  Unutilized 
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Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420373 

Status:  Unutilized 

tk>mment:  2505  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only 

BIdg.  2967 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420374 

Status:  Unutilized 

Comment:  3000  sq.  ft..  1 -story,  presence  of 

asbestos,  most  recent  use — edroin.  and 

supply,  off-site  use  only 
Bldgs.  2774.  2940 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  2Up:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420375 
Status:  Unutilized 
Comment:  2950  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use—dining  facilities, 

off-site  use  only 
Bldgs.  3134,  3148 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219420376 
Status:  Unutilized 
Comment:  2350  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use—dining  facilities, 

off-site  use  only 
Bldg.  2969 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420377 
Status:  Unutilized 
Comment:  3340  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use— -dining  facility, 

oft-site  use  only 
Bldg.  3132 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420378 
Status:  Unutilized 
Comment:  2200  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use— dining  facility, 

off-site  use  only 
Bldg.  3142 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420379 
Status:  Unutilized 
Comment:  2310  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use--dining  facility, 

off-site  use  only 
Bldg.  3143 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420380 
Status:  Unutilized 
Conunent:  2750  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use--dinlng  facility, 

off-site  use  only 
Bldg.  3149 
Fort  Campbell 
Ft.  Campbell.  KY,  Christian.  Zip:  42223- 


Landholding  Agency:  Army 

Property  Number  219420381 

Status:  Unutilized 

Comment:  2365  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use—dining  facility, 

off-site  use  only 
Bldg.  2782 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420382 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only 

Bldgs.  2907-2908 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219420383 

Status:  Unutilized 

Comment:  4800  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only 

Bldg.  2938 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219420384 

Status:  Unutilized  ' 

Comment:  3250  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only 

Bldg.  2942 

Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219420385 

Status:  Unutilized 

Comment:  2950  sq.  ft.,  Istory,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only 
Bldg.  2953 
Fori  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420386 
Status:  Unutilized 
Coimnent:  1900  sq.  ft..  l-stor>'.  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only 
Bldg.  3182 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420387 
Status:  Unutilized 
Comment:  2550  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only 
Bldg.  2948 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420388 
Status:  Unutilized 
Comment:  2350  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  2961 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip;  42223- 
Landholding  Agency:  Army 
Property  Number:  219420389 


Status:  Unutilized 

Conunent:  1800  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use— storage,  off-site 

use  only 

Bldg.  2955 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420390 

Status:  Unutilized 

Comment:  1890  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use— conf.  room,  off- 
site  use  only 

Bldg.  6550 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219410300 

Status:  Unutilized 

Coniment:  25.701  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  7162 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219410301 
Status:  Unutilized 
Comment:  1256  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5417 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numberr  219410309 
Status:  Unutilized 
Comment:  8208  sq.  ft.,  l-story;  needs  rehab.; 

presence  of  asbestos;  most  reoent  use — 

vehicle  maintenance  shop,  off-site  use  only 
Bldg.  05451 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219410337 
Status:  Unutilized 
Comment:  200  sq.  ft.,  l-story.  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

military  vehicle  gas  station 

Bldg.  05624 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219410338 

Status:  Unutilized 

Comment;  2732  sq.  ft.,  l-story,  need  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 

Bldg.  05625 

Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219410339 

Status:  Unutilized 

Comment:  2732  sq.  ft.,  l-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 

Bldg.  05811 

Fort  Campbell 

Ft.  Campbell,  KY.  Christian,  Zip:  42223 

Landholding  Agency;  Army 

Property  Number:  219410342 

Status:  Unutilized 

Comment:  1010  sq.  ft.,  l-story,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

dispatch  bldg. 


Bldg.  05813,  Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219410343 

Status:  Unutilized 

Comment:  2700  sq.  ft,  l-stoiy,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

vehicle  shop 
BMg.  05815.  Fort  Campbell 
Ft.  Campbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410344 
Status:  Unutilized 
Comment:  1350  sq.  ft.,  l-story.  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
Bldg.  0S817.  Fort  Campbell 
Ft.  Campbelt.  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219410345 
Status:  Unutilized 
Comment:  3108  sq.  ft.,  l-ston,-,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
Bldg.  05819,  Fort  Campbell 
Ft.  Cuapbed.  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219410346 
Status:  Unutilized 
Comment:  3376  sq.  ft.,  l-story.  needs  reliab. 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
Bldg.  05823,  Fort  Campbell 
Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219410347 
Status:  Unutilized 
Comment:  2732  sq.  ft.,  l-story.  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
Bldg.  05829.  Fort  Campbell 
Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219410348 
Status:  Unutilized 
Comment.  3376  sq.  ft.,  l-story.  needs  rehab. 

presence  of  asbestos,  most  recent  u.se — 

maintenance  shop 

Bldg.  5712 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Array 

Property  Number:  219410354 

Status:  Unutilized 

Comment  2732  sq-  ft..  l-stor>'.  needs  rehab.; 
presence  of  asbestos,  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5730 

Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip;  42223- 

Landholding  Agency:  Army 

Property  Number  219410364 

Status:  Unutilized 

Comment  9000  sq.  ft.,  l-story.  needs  rehab.: 

presence  of  asbestos,  most  recent  use — 

vehicle  maintenance  shop;  off-site  use  only 
Bldg.  01472.  Fort  Campbell 
Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholdlng  Agency:  Army 
Property  Number:  219440278 
Status:  Unutilized 
Comment  8029  sq.  ft.,  l-story.  most  recent 

use — scout  bldg..  needs  lehab.  presence  of 

asbestos,  off-site  use  only 


Bldg.  02234,  Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 

Landboldiag  Agency:  Array 

Property  Number:  219440279 

Status:  Unutilized 

Comment:  5310  sq.  ft,  2-story,  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 

Bldg.  02238,  FortCampbeil 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholdiog  Agency:  Army 

Property  Number:  219440280 

Status:  Unutilized 

Comment:  5310  sq.  ft..  2-story,  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 
Bldg.  02239.  Fort  Campbell 
Ft.  Campbell.  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219440281 
Status:  Unutilized 
Comment:  5310  sq.  ft.  2-story,  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 
Bldg.  02240,  Fort  Campbell 
Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numbner:  219440282 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story,  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 
Bldg.  02241.  Fort  Campbell 
Ft  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219440283 
Status:  Unutilized 
Comment:  5310  sq.  ft.  2-story,  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 

Bldg.  02243,  Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219440284 

Status:  Unutilized 

Comment:  5310  sq.  ft..  2-story,  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 

Bldg.  02247.  Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 

Landholding  Agency;  Army 

Property  Number:  219440285 

Status:  Unutilized 

Comment  5310  sq.  ft.,  2-stor}-.  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 
Bldg.  02748,  Fort  Campbell 
Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219440286 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  l-story.  most  recent 

use — storage,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 

Bldg.  02268.  Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219440287 

Status:  Unutilized 

Comment:  2250  sq.  ft..  1-storj',  most  recent 

use — classroom,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 
Bldg.  02951,  Fort  Campbell 
Ft.  Campbell.  KY.  Christian.  Zip:  42223- 


Landboldiag  A^ncy:  Array 

Property  Number:  219440288 

Status;  Unutilised 

Comment  2500  sq.  ft.  l-story.  most  recent 

use — admin.,  needs  rehab,  presence  of 

asbestos,  off-site  use  only 
Bldg.  05632.  Fort  Campbell 
Ft.  Campbell.  KY.  Christian.  Zip;  42223- 
Landholding  Agency:  Army 
Property  Number  219440289 
Status:  Unutilized 
Comment:  U32  sq.  ft.,  l-story,  most  recent 

use — veh.  maint.  shop,  needs  rebab. 

presence  of  asbestos.  olT-site  use  only 

Bldg.  05634.  Fort  Campbell 

Ft.  Campbell.  KY.  Christian,  Zip:  42223- 

LaiKi holding  Agency:  Army 

Property  Number  219440290 

Status:  Unutilized 

Comment:  2232  sq.  ft.,  l-story.  most  recent 

use — wefa.  maint  shop,  needs  rehab. 

presence  of  ssbestos.  off-site  use  only 
Bldg.  05638,  Fort  Campbell 
Ft.  Campbell,  KY.  Christian,  Zip;  42223- 
Landholding  Agency:  Army 
Property  Number:  219440291 
Status:  Unutilized 
Comment:  2232  sq.  ft.,  l-story,  most  recent 

use — veh.  maint  shop,  needs  rehab. 

presence  of  asbestos,  off-site  use  only 
Bldg  05642,  Fort  Campbell 
Ft.  Campbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  NumhKer:  219440292 
Status:  Unutilized 
Comment:  2232  sq.  ft.,  l-story.  most  recent 

use — veh.  maint.  shop,  needs  rehab. 

presence  of  asbestos,  off-site  use  only 
Bldg.  05644.  Fort  Campbell 
Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Anny 
Property  Number.  219440293 
Status:  Unutilized 
Comment:  2232  sq.  ft.,  l-story.  most  recent 

use — veh.  maint.  shop,  needs  rehdl^ 

presence  of  asbestos,  off-site  use  only 

Mant'land 

Bldgs.  E5878.  E5879 

.^be^deen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Hardford  MD  2101O-542S 

Landholding  Agency:  Army 

Property  Numbers:  219012652.  219012653 

Status:  Unutilized 

Comment:  213  sq.  ft.  each:  structural 

deficiencies:  possible  asbestos:  and 

contamination. 

Bldg.  10302 

Aberdeen  Pro\-ing  Ground 
Edgewood  Area 

.Aberdeen  City  Co;  Hardford  MD  21010-542.5 
Landholding  Agency:  Army 
Property  Number  219012666 
Status;  Unutilized 

Comment:  42  sq.  ft:  possible  asbestos;  most 
recent  use — pumping  station. 

Bldg.  ES975 

AbMdaeo  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co;  Harford  MD  21010-542f. 

Landholding  Agency;  Aimy 

Property  Number  219012677 

Status:  Unutilized 
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Comment:  650  sq.  ft.:  possible  contamination: 
structural  deficiencies  most  recent  use — 
training  exercises/chemicals  and 
explosives:  potential  use — storage. 

Bldg.  6687 

Fort  George  G.  Meade 

Mapes  and  Zimborski  Roads 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219220446 

Status:  Unutilized 

Conunent:  1150  sq.  ft.,  presence  of  asbestos, 

wood  frame,  most  recent  use — veterinarian 

clinic,  off-site  removal  only 
BIdgs.  303-308.  323-328,  333-337 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320293 
Status:  Unutilized 
Comment:  4720  sq.  ft.  ea.,  2  story  wood 

frame,  possible  asbestos,  most  recent  use — 

barracks/classrooms,  fair  to  good 

condition,  off-site  use  only 
Bldg.  309 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320294 
Status:  Unutilized 
Comment;  2324  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  fair  to  good  condition, 

off-site  use  only. 
Bldgs.  312,  319 
Fori  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320295 
Status:  Unutilized 
Comment:  2594  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

storage,  fair  condition,  off-site  use  only 

Bldgs.  313-314,  317-318 

Fort  George  G.  Meade 

Ft.  Mea^  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219320296 

Status:  Unutilized 

Conunent:  1144  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

storage,  fair  to  good  condition,  off-site  use 

only 
Bldgs.  302,  329.  332,  339 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320297 
Status:  Unutilized 
Conunent:  2208  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

storage,  fair  condition,  off-site  use  only 
Bldg.  2239 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219320298 
Status:  Unutilized 
Conunent:  24528  sq.  ft.,  1  story  concrete, 

poss.  asbestos,  most  recent  use — mess  hall, 

needs  rehab,  off-site  use  only 
Bldg.  3036 

Aberdeen  Proving  Ground 
Harford  County  MD  21005-5001 
Landholding  Agency:  Army 


Property  Number:  219320302 
Status:  Unutilized 

Comment:  11016  tq.  f^.,  1  story,  needs  rehab, 
most  recent  use — gym,  presence  of  asbestos 

Bldg.  E4890 

Aberdeen  Proving  Ground 

Harford  County  MD  21005-5001 

Landholding  Agency:  Armv 

Property  Number:  219330434 

Status:  Unutilized 

Conunent:  6250  sq.  ft.,  1  story,  needs  rehab, 

presence  of  asbestos 
Bldgs.  2251.2252 
Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219430180 
Status:  Unutilized 
Comment:  648  A  3594  sq.  ft.,  1  story, 

concrete/metal  structure,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

heating  plant  &  admin. 

Michigan 

Bldg.  300,  Arsenal  Acres 

24140  Mound  Road 

Warren,  MI  48091 

Landholding  Agency:  Army 

Property  Number:  219220448 

Status:  Unutilized 

Comment:  52  sq.  ft.,  sentry  station,  secured 

area  w/altemate  access. 
Bldg.  301,  Arsenal  Acres 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Number:  219220449 
Status:  Unutilized 
Comment:  3125  sq.  ft.,  2-story  colonial  style 

home,  secured  area  w/altemate  access. 
Bldgs.  302,  303 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Numbers:  219220450-219220451 
Status:  Unutilized 
Comment:  2619  sq.  ft.  ea.,  2-story  colonial 

style  home,  secured  area  w/altemate 

access. 
Bldgs.  304,  305 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Numbers:  219220452-219220787 
Status:  Unutilized 
Comment:  2443  sq.  ft.  ea.,  2-story  colonial 

style  home,  secured  area  w/altemate 

access. 
Bldgs.  306,  307,  Arsenal  Acres 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Numbers:  219410326,  219410327 
Status:  Unutilized 
Conunent:  2443  sq.  ft.  ea.,  2-story  colonial 

style  homes,  secured  area  w/altemate 

access 
Bldg.  308,  Arsenal  Acres 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Number:  219410328 
Status:  Unutilized 
Comment:  205  sq.  ft.,  1-story  brick,  secured 

area  w/altemate  access 


Mississippi 

Bldg.  VB201 

Vicksburg  Reserve  Center 

Vicksburg.  MS  39180-0055 

Landholding  Agency:  Army 

Property  Number:  219330308 

Status:  Unutilized 

Conunent:  15444  sq.  ft.,  1  story  metal  frame, 
most  recent  use — army  reserve  center,  off- 
site  use  only 

Bldg.  VB202 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Army 

Property  Numbwr  219330309 

Status:  Unutilized 

Comment:  800  sq.  ft.,  1  story  metal  frame, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  VB213 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Army 

Property  Number:  219330310 

Status:  Unutilized 

Comment:  180  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storehouse,  off-site  use 
only 

Missouri 

Bldg.  T3057 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 

Landholding  Agency:  Army 

Property  Number:  219220580 

Status:  Underutilized 

Comment:  2650  sq.  ft.,  1  story  wood  frame, 

presence  of  asbestos,  off-site  use  only,  not 

handicapped  accessible,  most  recent  use — 

admin/general  purpose 
Bldg.  T2383 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number:  219230228 
Status:  Underutilized 
Comment:  9267  sq.  ft.,  1  story  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — general  purpose 
Bldg.  T1376 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number:  219230237 
Status:  Underutilized 
Comment:  1296  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — Hdqtrs  building 
Bldg.  T599 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number  219230260 
Status:  Underutilized 
Comment:  18270  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — storehouse 
Bldg.  T1311 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number:  219230261 
Status:  Underutilized 
Conunent:  2740  sq.  ft,  1  story,  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — storehouse 


Bldg.  T1333 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 

Landholding  Agency:  Army 

Property  Number  219230263 

Status:  Underutilized 

Conunent:  1144  sq.  ft.,  1  story,  preseilce  of 

asbestos,  off-site  use  only,  most  recent 

use — storehouse 
Bldgs.  T1270,  T1329 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Numbere:  219320307,  219330300 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  1  story,  most  recent 

use — admin.,  possible  asbestos,  off-site  use 

only 

Bldg.  T427 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
^.andholding  Agency:  Army 
Property  Number:  219330299 
Status:  Undemtilized 
Comment:  10245  sq.  ft.,  1  story,  presence  of 

asbestos,  most  recent  use — post  office,  off- 
site  use  only 
Bldg.  T2206 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agepcy:  Army 
Property  Number:  219330302 
Status;  Unutilized 
Conunent:  1440  sq.  ft.,  1  story,  presence  of 

asbestos  and  contamination,  most  recent 

use — storage,  off-site  use  only 
Bldg.  T2368 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219330306 
Status:  Underutilized 
Conunent:  3663  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only 
Bldg.  T3005 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  2193  30307 
Status:  Underutilized 
Comment:  2220  sq.  ft.,  1  story,  presence  of 

asbestos,  most  recent  use — motor  repair 

shop,  off-site  use  only 
Bldg.  T2171 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219340212 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  1  story  wood  frame, 

no  handicap  fixtures,  lead  based  paint,  off- 
site  use  only,  most  recent  use 
Bldg.  T1258 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219340213 
Status:  Underutilized 


Conunent:  2360  sq.  ft.  ea.,  1  story  wood 
frame,  no  handicap  fixttires,  possible 
asbestos,  lead  based  paint,  off-site  use  only, 
most  recent  use — warehouses 

Bldg.  T2312 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219340217 

Status:  Underutilized 

Comment:  1403  sq.  ft.,  1  story  wood  frame, 
lead  based  paint,  no  handicap  fixtures,  off- 
site  use  only,  most  recent — use — paint 
shop 

Bldg.  T6822 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  NumhNer;  219340219 
Status:  Underutilized 
Comment:  4000  sq.  ft.,  1  story  wood  frame, 

no  handicap  fixtures,  off-site  use  only, 

most  recent  use — storage 
Bldg.  T1363 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420392 
Status:  Underutilized 
Comment:  1296  sq.  ft,  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only 
Bldg.  T1364 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  NumbHer:  219420393 
Status:  Undemtilized 
Comment:  1144  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only 
Bldg.  T1687 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski  MO.  Zip; 

65473-5000 
Landholding  Agency:  Army 
Property  Number:  219420395 
Status:  Undemtilized 
Comment:  2646  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — sotrage, 

off-site  use  only 
Bldg.  T2550 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski  MO,  Zip: 

65473-5000 
Landholding  Agency;  Army 
Property  Number:  219420396 
Status:  Undemtilized 
Comment:  224  sq.  ft.,  1-story,  presence  of  lead 

base  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  T281 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420397 
Status:  Undemtilized 
Comment:  4230  sq.  ft.,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 


Bldg.  T282 

Fort  Leonard  Wood 

Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  2194203'98 
Status:  Undemtilized 
Comment;  15923  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen  purpose,  off-site  use  only 
Bldg.  T283 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Pulaski,  Zip;  65473- 

5000 
Landholding  Agency;  Army 
Property  Number  219420431 
Status:  Undemtilized 
Comment;  6163  aq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T407 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number.  219420432 
Status;  Undemtilized 
Comment:  2265  sq.  ft,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T408 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420433 
Status:  Undemtilized 
Comment:  0296  sq.  ft.,  l-stor>',  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T409 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski  Zip;  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420434 
Status:  Undemtilized 
Comment:  2450  sq.  ft.,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T410 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number;  219420435 
Status:  Undemtilized 
Comment:  2664  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T411 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Pulaski.  Zip:  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420436 
Status:  Undemtilized 
Comment;  4720  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 

Bldg.  T412 

Fort  Leonard  Wood 

Ft  Leonard  Wood.  MO.  Pulaski,  Zip:  65473- 

5000 
Landholding  Agency:  Army 
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Properly  Number:  219420437 

Statu*:  Underutilized 

riiinMWl  12M  M).  ft.  1-atoiy.  pii— f  of 

laad  Ymat  paint,  most  recant  iiao    admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  T415 
Port  Leonard  Wood 
Pt.  Leonard  Wood,  MO.  Pulaski,  Zip:  6547»- 

5000 
Landholding  AgancV' Army 
Property  Number:  219420438 
Status:  UnderutilJEfd 
Comment:  1144  sq.  ft  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.,  purpose,  off-site  use  only 

BIdg.  T429 
Port  Laooard  Wood 

Pt.  LMMMld  Wood.  MO,  Pulaeki.  Zip:  05473- 
5000 

Landbolding  Agency;  Army 

Property  Number:  219420439 

Status:  Underutilized 

Comment:  2475  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  Til 00 
Port  Leonard  Wood 
Ft  Leonard  Wood.  MO.  Pulaski.  Zip:  85473- 

5000 
Landbolding  Agency;  Army 
Property  Number.  219420440 
Status:  Underutilized 
Comment:  3236  sq.  ft.,  2-8tory,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  T1497 
Port  Leonard  Wood 
Pt.  Leonard  Wood.  MO.  Pulaski,  Zip:  A5473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219420441 
Status:  Underutilized 
Comment:  4720  sq.  i^.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  T2056 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO,  Pulaski.  Zip;  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number:  219420442 
Status:  Underutilized 
Comment:  3600  sq.  ft.,  2-stoi^,  preseooe  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  T2057 
Fort  Leonard  Wood 
Pt.  Leonard  Wood.  MO.  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219420443 
Status:  Underutilized 
Comment:  3200  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  T2066 
Port  Leonard  Wood 
Ft.  Leonard  Wood,  MO.  Pulaski.  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number:  219420444 
Status:  Underutilized 
Comment:  3307  sq.  ft.,  1-story,  presence  of 

lead  base  [>aint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 


BIdg.  T2138 
Fort  Leonard  Wood 

Pt.  Laooard  Wood.  MO.  Pulaakl.  Zip:  65473- 
5000 

Landbolding  Agency:  Army 

Property  Number  219420445 

Status:  Underutilizad 

Comment:  1676  sq.  f^.,  1 -story,  presence  of 

lead  base  paint,  moat  recent  use    admin/ 

gan.  purpose,  off^te  use  only 
BIdg.  T2139 
Fort  Laowrd  Wood 
Pt  Leonard  Wood.  MO.  Pulaski.  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219420446 
Status:  Underutilized 
Comment:  3663  sq.  ft.  1 -story,  preseitce  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
BIdg.  T-2143 
Fort  Leonard  Wood 
Ft.  Laooard  Wood,  MO.  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number:  219440324 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  base  paint,  nooat  recent  use — barracks 
BIdg.  T-2144 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO.  Pulaski.  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440325 
Status:  Excess 
Conoment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  bese  [>aint,  moat  recent  us»— barraciu 
BIdg.  T-2158 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number:  219440326 
Status:  Excess 
Corrunent:  4720  sq.  ft.,  Z  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95. 

lead  base  paint,  moat  recent  use — barradis 
BIdg.  T-2159 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO,  Pulaski.  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440327 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  v,jcated  8/95, 

lead  base  paint,  moat  recent  use — barradis 
BIdg.  T-2161 
Fort  Leonard  Wood 
Pt  Leonard  Wood.  MO.  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440328 
Status:  Excess 
Conunent:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  base  paint,  most  recent  use — barracks 
BIdg.  T-2162 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip:  65473- 

5000 
Landbolding  Agency:  Army 


Property  Number  219440329 

Status:  Excess 

Comment:  4720  sq.  ft..  2  story  wood  friime, 
off-site  removal  only,  to  be  vacated  8/95, 
lead  based  p>aint,  moat  recent  use — 
barracks 

BIdg.  T-2173 

Port  Leonard  Wood 

Ft.Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440330 
Status:  Excess 
Comment;  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95. 

lead  based  paint,  most  recent  use — 

barracks 
BIdg.  T-2188 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440331 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wrood  fr^ame. 

off-site  removal  only,  to  be  vacated  8/95. 

leed  based  paint,  most  recent  use — 

barracks 
BIdg.  T-2189 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO,  Pulaski.  Zip:  65473- 

5000 
Landbolding  Agency;  Army 
Property  Number  219440332 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  Vrood  frame. 

off-site  removal  only,  to  be  vacated  8/95. 

lead  besed  paint,  most  recent  use — 

barracks 
BIdg.  T-2190 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Properly  Number  219440333 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 
BIdg.  T-2191 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440334 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use- 
barracks 
BIdg.  T-2197 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip;  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219440335 
Status:  Excess 
Comment;  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  irKKt  recent  use — 

barracks 

Montana 

USARC  Bozeman  Reserve  Center 


Bozemand  Co:  Gallatin  MT 

Landbolding  Agency:  Army 

Property  Number  219420391 

Status:  Unutilized 

Comment:  15236  sq.  ft.,  3  story  reserve  center 
on  .54  acres,  bldg.  on  Natl.  Register  of 
Historic  Places,  secured  area  w/altemate 
access 

Nevada 

Bldgs.  00425-00449 

Hawthorne  Army  Ammunition  Plant 

Schweer  Drive  Housing  Area 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Armv 

Property  Number  219011946 

Status:  Unutilized 

Comment:  1310-1640  sq.  ft.  each,  one  floor 

residential,  semi/wood  construction,  good 

condition. 

New  Jersey 

Bldg.  421,  Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703 

Landbolding  Agency;  Army 

Property  Number  219330435 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 

use — office 
Bldg.  2529,  Fort  Monmouth 
Charles  Wood  Area 
Landbolding  Agency:  Army 
Property  Number  219330436 
Status:  Unutilized 
Comment:  4413  sq.  ft.,  2  story,  needs  rehab, 

most  recent  use — administration 
Bldg.  197 
Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703 
Landbolding  Agency:  Army 
Property  Number  219440442 
Status:  Unutilized 
Conmient:  1240  sq.  ft.,  1  story,  most  recent 

use — motor  repair  shop 

New  Mexico 

Bldgs.  108-109,118-119 

White  Sands  Missile  Range 

White  Sands,  NM.  Etona  Ana,  Zip;  88002- 

Landbolding  Agency:  Army 

Property  Numbers:  219330327-219330^28. 

219330330-219330331 
Status:  Unutilized 
Comment:  3561  sq.  ft.  ea..  2-story,  presence 

of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 
Bldg.  117 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana,  Zip:  88002- 
Landbolding  Agency:  Army 
Property  Number  219330329 
Status:  Unutilized 
Comment:  1688  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldgs.  148-150 
White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Numbers:  219330332-219330334 
Status:  Unutilized 
Comment:  3570  sq.  ft.  ea.,  2-story,  needs 

rehab,  presence  of  asbestos,  most  recent 

use — admin.,  off-site  use  only 

Bldg.  357 

White  Sands  Missile  Range 


White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330335 

Status:  Unutilized 

Comment:  3600  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  1758 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330336 
Status:  Unutilized 
Comment:  1620  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  1768 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330337 
Status:  Unutilized 
Comment:  15333  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  «se — admin.,  off-site 

use  oijly 
Bldg.  26281 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana.  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330338 
Status;  Unutilized 
Comment;  1856  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  28282 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330339 
Status:  Unutilized 
Comment:  1850  sq.  ft,  3-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  32980 

White  Sands  Missile  Range 

White  Sands,  NM.  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330340 

Status:  Unutilized 

Comment:  451  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  34252 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana,  Zip:  88002- 
Landbolding  Agency;  Army 
Property  Number  219330341 
Status:  Unutilized 
Comment:  720  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  418 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency;  /Vrmy 
Property  Number  219330342 
Status:  Unutilized 
Comment:  3690  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  420 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 


Property  Number  219330343 

Status:  Unutilized 

Comment:  2407  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  890 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330344 
Status:  Unutilized 
Comment:  9011  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  1348 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330345 
Status;  Unutilized 
Comment:  720  sq.  ft.,  1 -story,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  1738 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landbolding  Agency;  Army 
Property  Number  219330346 
Status:  Unutilized 
Comment;  1500  sq.  ft.,  1-story,  presence  of 

asbestos,  mostcecent  use — storage,  off-site 

use  only 

Bldg.  1765 

White  Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number  219330347 

Status;  Unutilized 

Conunent;  600  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  21542 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number;  219330348 
Status:  Unutilized 
Comment;  945  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  22118 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency;  Army 

Property  Number  219330349 

Status:  Unutilized 

Comment:  1341  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  22253 

White  Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330350 
Status:  Unutilized 
Comment:  216  sq.  ft..  l-stor\'.  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  28267 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330351 
Status:  Unutilized 
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Comment:  617  sq.  h.,  1-story,  prMesoa  of 

asbeaios.  most  xecent  use — Mtangt,  off-«ite 

use  only 
BIdg.  29195 

White  Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Anny 
Property  Number  219330352 
Status:  Unutilized 
Comment:  56  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — stora^,  off-site 

use  only 
Bldgs.  34219,  34221 
White  Sands  Missile  Range 
While  Sands.  NM.  Dona  Ana.  Zip;  88002- 
Landholding  Agency:  Army 
Property  Numbers:  219330353-219330354 
Status:  Unutilized 
Comment:  720  sq.  ft.  ea.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
BIdg.  145 

White  Sqnds  Missile  Range 
White  Sands,  NM,  [)ona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330355 
Status:  Unutilized 
Conunent:  2954  sq.  ft.,  1-story,  preeeoce  of 

asbestos,  most  recent  use — chapel,  off-site 

use  only 

BIdg.  1754  , 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330350 

Status:  Unutilized 

Comment:  6974  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
BIdg.  19242 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number:  219330357 
Status;  Unutilized 
Comment:  450  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use— floaiatenance 

shop,  off-site  use  only 
BIdg.  34227 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330358 
Status:  Unutilized 
Comment:  675  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 

BIdg.  34244 

White  Sands  Missile  Rangp 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330359 

Status:  Unutilized 

Coniment:  720  sq.  ft.,  l-slory,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only    . 

BIdg.  21105 

White  Sends  Missile  Range 

While  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330360 

Status:  Unutilized 

Comment:  239  sq.  ft,  presaooeof  aabestoe. 
most  recent  use — veterinarian  facility,  off- 
site  use  only 


BIdg.  21106 

White  Sands  Missile  Range 

White  Sands.  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330361 

Status:  Unutilized 

Comment:  405  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — veterinarian 
facility,  off-sile  use  only 

BIdg.  21310 

White  Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330362 

Status:  Unutilized 

Comment:  1006  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — transmitter 
bidg.,  off-site  use  only 

BIdg.  29890 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  S8003- 

Landholding  Agency:  Army 

Property  Number  219330363 

Status:  Unutilized 

Comment:  450  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — frequency 
monitoring  station,  off-site  use  only 

BIdg.  1868 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330364 

Status:  Unutilized 

Comment:  41  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — scale  house,  off- 
site  use  only 

BIdg.  528 

White  Sands  Missile  Range 

White  Sands.  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330365 

Status:  Unutilized 

Comment:  225  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — 

decontamination  shelter,  off-site  use  only 

BIdg.  1834 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330366 

Status:  Unutilized 

Comment:  150  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — animal  kennel. 

off-site  use  only 
BIdg.  1300 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number:  219330367 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — indoor  small 

arms  range,  off-site  use  only 
BIdg.  23100 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330368 
Status:  Unutilized 
Comment:  40  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — sentry  •tatioo. 

off-site  use  only 

BIdg.  29196 

White  Sands  Missile  Range 


White  Sands,  NM.  Ekma  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330369 

Status:  Unutilized 

Conunent:  38  sq.  ft.,  1-story,  presence  of 

asbestos,  nnost  recent  use — power  plant 

bldg.,  off-site  use  only 

BIdg.  30774 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330370 

Status:  Unutilized 

Comment:  176  sq.  ft.,  1-story,  presence  of 

asbestos,  off-site  use  only 
BIdg.  33136 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  86002- 
Landholding  Agency:  Army 
Property  Number  219330371 
Status:  Unutilized 
Conunent;  18  sq.  ft.,  off-site  use  only 

New  York 

Bldg.  323 

Fort  Totten 

Story  Avenue 

Bayside  Co;  Queens,  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012567 

Status:  Underutilized 

Comment:  30000  sq.  ft.,  3  floors,  most  recent 

use — barracks  &  mess  facility,  needs  ma)ar 

rehab 
Bldg.  304 
Fort  Totten 
Shore  Road 

Bayside  Co:  Queens,  NY  11359- 
Landholding  Agency:  Army 
Property  Number  219012570 
Status;  Underutilized 
Comment:  9610  sq.  ft.,  3  floors,  most  recent 

use — hospital,  needs  mayor  rehab/utilities 

disconnected 
Bldg.  211 
Fort  Totten 
211  Totten  Avenue 
Bayside  Co:  Queens,  NY  11359- 
Landholding  Agency:  Army 
Property  Number  219012573 
Status:  Underutilized 
Comment:  6329  sq.  ft.,  3  floors,  most  recent 

use — family  housing,  needs  major  rehab, 

utilities  disconnected 

Bldg.  332 

Fort  Totten 

Theater  Road 

Bayside  Co.;  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012578 

Status:  Underutilized 

Comment:  6288  sq..  ft.,  1  floor,  most  recent 

use — theeter  w/stage,  needs  major  rehab, 

utilities  disconnected. 
Bldg.  322 
Fort  Totten 
322  Story  Avenue 
Bayside  Co.:  Queens  NY  11359- 
Landhoiding  Agency:  Army 
Property  Number  219012563 
Status:  Underutilized 
Conunent:  30.000  sq.  ft,  3  floors,  most  recent 

use — barracks,  mess  ft  administration, 

utilities  disconnected,  needs  rehab. 
Bldg.  326 


Fort  Totten 

326  Pratt  Aveaua 

Bayside  Co.;  Queens  NY  113S9- 

Landholding  Agency:  Army 

Property  Number  219012586 

Status:  Underutilized 

Comment:  6000  sq.  ft.,  2  floors,  most  recent 

use — storage,  offices  &  residential,  utilities 

disconnectedyneeds  rehab. 
23  Residential  Apartment  Bldgs 
Stewart  Gardens.  Stewart  Array  Sabpost 
Army  Sherry  Family  Housing 
New  Windsor  Co.:  Orange  NY  12553 
Location:  Y  and  Garden  Loop  Streets 
Landfaolding  Agency:  Army 
Property  Number  219330315 
Status:  Unutilized 
Comment;  2  story  family  housing,  concrete 

block/wood,  needs  rehab,  scheduled  to  be 

vacated  in  1996 

5  Detached  Garages 

Stewart  Gardens,  Stewart  Army  Subpost 

Army  Wherry  Family  Housing 

New  Windsor  Co.:  Orange  NY  1 2553 

Property  Number  219330316 

Status:  Unutilized 

Comment:  1  story  garages,  concrete  block/ 

wood,  needs  rehab,  scheduled  to  be 

vacated  in  1996 
30  Storage  Sheds 

Stewart  Gardens,  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
Nsw  Windsor  Co.:  Orange  NY  12553 
Property  Number  219330317 
Status:  Unutilized 
.  Comment;  1  story  aluminum/wood  storage 

sheds,  good  condition,  scheduled  to  be 

vacated  in  1996 
Bldg.  100,  Fort  Hamilton 
Belbnore,  NY.  Nassau,  Zip:  11710- 
Landholding  Agency:  Army 
Property  Nuji*er  219340254 
Stat\is:  Unutilized 
Comment:  155  sq..  ft.,  l-slory,  most  recent 

use — storage 

Bldg.  200,  Fort  Hamilton 

Bellmore,  NY,  Nassau.  Zip:  11710- 

Landholding  Agency:  Army 

Property  Number  219340255 

Status:  Unutilized 

Conunent:  12,000  sq..  ft.,  1-story,  most  recent 

use— office 
Bldg.  300,  Fort  Hamilton 
Bellmore,  NY,  Nassau.  Zip:  11710- 
Landholding  Agency:  Army 
Property  Number  219340256 
Status:  Underutilized 
Comment:  11,000  sq.  ft.,  l-story,  most  recent 

use — reserve  center 

Bldgs.  S-2341,  S-2342 

Fort  Drum 

Ft.  Drum,  NY,  Jefiwson,  Zip:  13602- 

L,andiiol(}ing  Agency:  Army 

Property  Number  219430183 

Status:  Unutilized 

Comment:  266-484  sq.  ft.,  l-story,  needs 

rehab,  raoet^vcent  use — storage,  off-site 

use  only 

Bldg.  S-2800 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 

Landholding  A|;ency:  Anny 

Property-Number:  219430184 

Status:  Unutilized 


Comment:  671  sq.  ft,  l-story.  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  S-2801 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

Landbolding  /^ncy:  Army 

Property  Number  219430185 

Status:  Unutilized 

Comment:  3182  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldgs.  T-196,  T-197 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219430186 

Status:  Unutilized 

CommerU:  3576-3809  sq.  ft.,  l-story,  needs 
rehab,  most  recent  use — maint.  shop,  off- 
site  use  only 

Bldg.  T-901 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219430187 

Status:  Unutilized 

Comment:  2305  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — admin. /gen.  purpose,  oll^ 

site  use  only 
Bldg.  T-902 
Fort  Drum 

Ft.  Drum,  NY.  Jefferson.  Zip:  13602- 
Landholding  Agency;  Army 
I>roperty  Number  219430188 
Status:  Unutilized 
Comment:  3350  sq.  ft..  1-star^',  needs  rehab. 

most  recent  use — trainiTig,  off-site  use  only 
Bldg.  T-916 
Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency:  Army 
Propert\'  Number:  219430190 
Status:  Unutilized 
Comment;  840  sq.  ft.,  l-stor>',  needs  rehab, 

most  recent  use — treiniqg  facility,  off-site 

use  only 

Bldg.  T-2320 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip;  13602- 

Landholding  Agency:  Army 

Property  Numbwr  219430191 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks/anntial  training, 

off-site  use  only 

Bldg.  T-2321 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219430192 

Status:  Unutilized 

Conunent:  5310  sq.  ft.,  2-story,  needs  rehab, 

most  recent  used — barracks/annual 

training,  off-site  use  only 
Bldg.  T-2322 
Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency:  Armv 
l»roperty  Number  219430193 
Status:  Unutilized 
Comment:  5310  sq  ft.,  2-story,  needs  rehab, 

most  recent  use—edmiiL  &  supply,  off-site 

use  only 

Bldg.  T-2406 
Fort  Drum 


Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219430194 

Status:  Unutilized 

Comment:  4712  sq.  ft.,  l-story.  needs  reh^ 

most  recent  use — medical  admin^trainiqg. 

off-site  use  only 

Bldg.  T-2410 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

Landholding  Agency:  Army 

Property  Number  219430195 

Status:  Unutilized 

Connnent:  5034  sq  ft.  2-stary.  needs  repair, 
30%  in  runway  dear  zone,  most  recent 
use — housing/training,  off-site  use  only 

Bldg.  T-2427 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13802- 

Landholding  Agency:  Army 

Property  Number  219430196 

Status:  Unutilized 

Comment:  4345  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — storage/training,  off-sile 
use  only 

Bldg.  T-2425 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

LandboMing  Agency:  Army 

Property  Number  219430197 

Status:  Unutilized 

Comment:  4340  sq.  ft.,  l-story,  iMseds  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldgs.  T-4854,  T-^859 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

Landlhoidii^  Agei>cy:  Army 

Property  Number  219430198 

Status;  Unutilized 

Comment:  2592  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — storage,  off-site  use  oaly 

Bldg.  T-224 

Fort  Drum 

Ft  Dnmi,  NY,  Jefferson,  Zip;  13602- 

Landboldifig  A^ncy:  Army 
Property  fJumber  219430199 
Status;  Unutilized 

Comment;  2750  sq.  ft.,  l-story, -needs  rebafo. 
most  recent  use — storage,«ff-site  use  only 
Bldg.  T-234 
Fort  Drum 

Ft.  Drum.  NY,  Jeffersoii,  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number  219430200 
Status:  Umitilized 

Comment:  1296  sq.  ft.  l-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  T-239 
Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number  219430201 
Status:  Unutilized 

Comment;  2588  sq.  ft.,  l-story,  needs  retiab. 
most  recent  use — storage,  off-site  use  only 
Bldg.  T-2338 
Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 
Landholding  Agency:  Array 
Property  Number  219430202 
Status:  Unutilized 
Comment;  159  sq.  ft.,  1-stofy,  needs  rehaih, 

most  recent  use — storage,  off-site  use  only 
Bldg.  T-2405 
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Fort  Drum 

Ft.  Drum.  NY.  Jefferson.  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430203 

Status:  Unutilized 

Comment:  1144  sq.  ft..  1-story,  needs  rehab, 
most  recent  use— storage,  off-site  use  only 

Bldg.  T-231 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430204 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-232 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219430205 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-237 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  1360?- 

Landholding  Agency:  Army 

Property  Number:  219430206 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-238 

Fort  Drum 

Ft.  Drum.  NY.  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430207 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1 -story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-220 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430208 

.Status:  Unutilized 

Comment:  2360  sq.  ft.,  1-story,  needs jehab. 
most  recent  use — mess  hall/training,  off- 
site  use  only 

Bldg.  T-225 

Port  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430209 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — mess  hall/training,  off- 
site  use  only 

Bldg.  T-229 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430210 

Status:  Unutilized 

Comment:  2360  sq.  ft..  1-story,  needs  rehab, 
most  recent  use — mess  hall/training,  off- 
site  use  only 

Bldg.  T-240 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

Landholding  Agency:  Army 

Property  Number:  219430211 

Status:  Unutilized 

Comment:  2360  sq.  ft..  1-story,  needs  rehab, 

most  recent  use — m'ess  hall/training,  off- 

sit^se  only 


Bldg.  T-249 

Fort  Drum 

Ft.  Drum.  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430212 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — mess  hall/training,  off- 
site  use  only 

Bldg.  T-2323 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

Landholding  Agency:  Army 

Property  Number:  219430213 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — mess  hall/training,  off- 
site  use  only. 

Bldg.  T-4834 

Fort  Drum 

Ft  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430214 

Status:  Unutilized 

Comment:  2250  sq.  ft.,  1 -story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 

13  Bldgs. 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430215 

Status:  Unutilized 

Location:  T221-T223.  T226-T228,  T241- 
T244,  T246-T248 

Comment:  4720  sq.  ft..  2-story,  needs  rehab, 
most  recent  use — barracks/training,  off-site 
use  only 

Bldg.  T-1011 

Fort  Drum 

Ft.  Drum.  NY,  Jefferson.  Zip;  13602- 

Landholding  Agency:  Army 

Property  Number:  219430216 

Status:  Unutilized 

Comment:  4720  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — officers  quarters/training, 

off-site  use  only 

Bldg  T-1012 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency  Army 

Property  Number:  219430217 

Status:  Unutilized 

Comment:  3720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— officers  quarters/training, 

off-site  use  only 

Bldg.  T-2270 

Fort  Drum 

Ft.  Drum.  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430218 

Status:  Unutilized 

Comment:  7670  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — officers  quarters/training. 

off-site  use  only 
Bldg.  T-2271 
Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number:  219430219 
Status:  Unutilized 
Comment:  8044  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— officers  quarters/training, 

off-site  use  only 

Bldg.  T-2276 


Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:13602- 

Landholding  Agency:  Army 

Property  Number:  219430220 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — officers  quarters/training. 

off-site  use  only. 

Bldg.  T-2277 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219430221 

Status:  Unutilized 

Comment:  8044  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — officers  quarters,  off-site 

use  only. 

Bldg.  T-2402 

Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219430222 

Status:  Unutilized 

Comment:  5034  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use— officers  quarters/training, 

off-site  use  only. 
Bldg  T-2404 
Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number:  219430223 
Status:  Unutilized 
Comment:  5034  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— officers  quarters/training. 

off-site  use  only 

Bldg  900,  Fort  Hamilton 

Bellmore,  NY,  Nassau,  Zip:  11710- 

Landholding  Agency:  Army 

Property  Number  219430259 

Status:  Underutilized 

Comment:  400  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — material  storage 
Bldg.  T-12,  Fort  Drum 
Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number:  219440425 
Status:  Unutilized 
Comment:  4720  sq.  ft ,  2-stor>',  most  recent 

use — office,  needs  rehab,  off-site  use  only 
Bldg.  T-467,  Fort  Drum 
Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number:  219440426 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  l-stor>',  most  recent 

use — storage,  needs  rehab,  off-site  use  only 
Bldg.  T-4G8.  Fort  Drum 
Ft.  Drum.  NY.  Jefferson,  Zip:  13602- 
Landholding  Agency  Army 
Property  Number:  219440427 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  l-storj',  most  recent 

use — storage,  needs  rehab,  off-site  use  only 
Bldg  T-683.  Fort  Drum 
Ft.  Drum.  NY  Jefferson,  Zip:  13602- 
Landholding  Agency  Army 
Property  Number:  219440428 
Status:  Unutilized 
Comment:  4160  sq.  ft.,  l-stor>.  most  recent 

use — storage,  needs  rehab.. off-site  use  only 
Bldg.  P-2012,  Fort  Drum 
Ft.  Drum.  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency  Army 
Property  Numh«r:  219440429 


Status:  Unutilized 

Comment:  450  sq.  ft.,  most  recent  use — water 

distribution  bldg..  off'site  um  only 
Bldg.  T-2408,  Fort  Drum 
Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 
Landholding  Agency:  Army 
Property  Number  219440430 
Status:  Unutilized 
Comment:  3202  sq.  ft.,  1-story,  most  recent 

use — dental  clinic,  needs  rehab,  off-site  use 

only 

Bldg.  T-2420,  Fort  Drum 

Ft.  Drum,  NY,  Jefferson.  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219440431 

Status:  Unutilized 

Comment:  4340  sq.  ft.,  1-story,  most  recent 

use — warehouse,  needs  rehab,  off-site  use 

only 

Bldg.  T-2421,  Fort  Drum 

Ft.  Drum,  NY,  JeSierson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219440432 

Status:  Unutilized 

Comment:  4340  sq.  ft.,  1-story,  most  recent 

use — warehouse,  needs  rehab,  off-site  use 

only 

Bldg.  T-2422,  Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number:  219440433 

Status:  Unutilized 

Comment:  4340  sq.  ft.,  1-story,  most  recent 

use — warehouse,  needs  refaab,  off-site  use 

only 

Bldg.  T-2423,  Fort  Drum 
Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 
Landholding  Agency:  Army 
Property  Number  219440434 
Status:  Unutilized 

Conunentj  4340  sq.  ft.,  1-story,  most  recent 
'  use — warehouse,  needs  rehab,  off-site  use 
only 

Bldg.  T-2426,  Fort  Drum 

Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 

Landholding  Agency:  Army 

Property  Number:  219440435 

Status:  Unutilized 

Comment:  4340  sq.  ft..  1-sfory,  most  recent 

use — warehouse,  needs  rehab,  off-site  use 

only 

Bldg.  T-2430,  Fort  Drum 

Ft.  Drum,  NY,  Mierson.  Zip:  13602- 

Landholding  Agency:  Army 

Property  Number  219440436 

Status:  Unutilized 

Comment:  4837  sq.  ft.,  1-story,  most  recent 

use— clinic  w/o  beds,  needs  rehab,  off-site 

use  only 
n  I  dg.  T-244 1 ,  Fort  Drum 
Ft.  Drum,  NY,  Jefferson,  Zip;  13602- 
Landholding  Agency:  Army 
Property  Number:  219440437 
Status:  Unutilized 
Comment;  4340  sq.  ft.,  1-story,  most  recent 

use — clinic  w/o  beds,  needs  rehab,  off-site 

use  only 

Bldg.  T-4886,  Fort  Drum 
Ft.  Drum,  NY,  Jefferson,  Zip:  1.3602- 
Landholding  Agency:  Army 
Property  Number  219440438 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  most  recent 
use— office,  needs  rehab,  off-site  use  only 
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North  Carolina 

Bldg.  O-9710 

Ft.  Bragg,  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number;  219330312 

Status:  Unutilized 

Comment:  974  sq.  ft.,  metal  trailer,  needs 

repairs,  most  recent  use — living  quarters, 

off-site  use  only 

Bldg.  4-2402.  Fort  Bragg 

Ft.  Bragg,  NC,  Cumberland,  Zip;  28307- 

Landholding  Agency:  Army 

Property  Number:  2 1 94  2044  7 

Status:  Unutilized 

Comment:  1532  sq.  ft.,  1-story  masonry  Wock, 
needs  rehab,  possible  asbestos,  most  recent 
use — auto  rental  facility,  off-site  use  only 

Bldg.  8-4139,  Fort  Bragg 

Ft.  Bragg,  NC,  Cumberland.  Zip:  28307- 

Landholding  Agency:  Army 

Property  Number:  219420448 

Status:  Unutilized 

Comment:  3154  sq.  ft..  1-story  wood,  needs 
repair,  possible  asbestos,  most  recent  use — 
carpentry  shop,  educ.  center.,  off-site  use 
only 

BJdg.  8-4343,  Fort  Bragg 

Ft.  Bragg,  NC,  Cumberland,  Zip:  28307- 

Landholding  Agency:  Army 

Property  Number:  2 1 94  20449 

Status;  Unutflized 

Comment:  4720  sq.  ft.,  2-slory  wood,  needs 
repair,  possible  asbestos,  most  n^cenl  use 
carpentry  shop,  educ.  center,  off-site  use 
only 

Bldg.  8-4546,  Fort  Bragg 

Ft.  Bragg,  NC,  Cumberland.  Zip;  28307- 

Landholding  Agency  Army 

Property  Numhwr  21942O4S0 

Status;  Unutilized 

Comment;  4720  sq.  ft.,  2-story,  needs  rehab, 

pKtssible  asbestos,  most  reomt  use — 

storage,  off-site  use  only 

Bldg.  M-5351,  Fort  Bragg 

Ft.  Bragg,  NC,  Cumberland,  Zip:  28307- 

Landholding  Agency:  Army 

Property  Number;  219420452 

Status:  Unutilized 

Comment:  4141  sq.  ft.,  1-story  wood,  needs 

repair,  possible  asbestos,  most  recent 

shopette.  off-site  use  only 
Bldg.  O-9025,  Fort  Bragg 
Ft.  Bragg,  NC,  Cumberland,  Zip:  28307- 
Landholding  Agency:  Army 
Property  Number:  219420454 
Stahis:  Unutilized 
Comment:  1964  sq.  ft.,  metal,  needs  rehab. 

possible  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  H-1838.  Fort  Bragg 
Ft.  Bragg.  NC,  Cumberland,  Zip:  28307- 
Landholding  Agency:  Army 
Property  Numh«r:  219440318 
Status:  Excess 
Comment;  3145  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  off-site  removal  only,  most 

recent  use — parachute  packii^ 
Bldg.  H-1839,  Fort  Bragg 
Ft.  Bragg,  NC,  Cumberland.  Zip:  28,307- 
Landholding  Agency  Army 
Property  Number:  219440319 
Status:  Excess 

Comment:  4094  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  removal  only,  roost 
recent  use — parachute  packing 


Bldg.  2-3208.  Fort  Bragg 

Ft.  Bragg,  NC,  Cumberland,  Zip:  283t)7- 

Landholding  Agency:  Army 

Property  Number:  219440320 

Status:  Excess 

Comment:  800  sq.  ft.,  1  story  metal  ftwne. 

needs  rehab,  off-site  removal  only,  most 

recent  use — storage 
Bldg.  2-3309,  Fort  Bragg 
Ft.  Bragg,  NC,  Curotierland,  Zip:  283t)7- 
Landhoiding  Agency:  Army 
Property  Number  219440321 
Status:  Excess 
Conunent:  22636  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  off-site  removal  only,  most 

recent  use — vebick  maint«iuoce  shop 
Bldg.  0-9045,  Fort  Br^g 
Ft.  Bragg,  NC,  CumberlaBd.  Zip:  2A307- 
Landholding  Agency:  Army 
Property  Number  219440322 
Status;  Excess 
Comment:  7680  sq.  ft,  1  story  oMstal  fnmne. 

needs  rehab,  off-Mte  removal  oniy,  must 

recent  use — ofjen  end  bam 
Bldg.  6-9273,  Fort  Bragg 
Ft.  Bragg,  NC,  Cumberland.  Zip:  28307- 
Landholding  Agency.  Anny 
Property  Number  219440323 
Status;  Excess 
Comment;  2284  sq.  ft..  1  story  «vood  frame. 

needs  rehab,  off-site  remowal  only,  most 

recent  use — fire  station  admin. 
Ohio 

15  Units 

Military  Family  Housing 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage.  OH  44266-9297 

Landholding  Agency:  Army 

Propert}'  Number:  219230354 

Status:  Excess 

Comment:  3  bedroom  (7  units) — 1824  sq.  ft 

ea.,  4  bedroom  (8  units)^2430  sq.  ft.  ea., 

2-story  wood  frame,  presence  of  asbestos, 

off-site  use  only 
7  Units 

Military  Family  Housing 
Ravenna  Army  Ammunition  Plant 
Landholding  Agency:  Army 
Property  Number  219230355 
Status:  Excess 
Comment:  1—4  staff  garage  and  6-3  stall 

garages,  presence  of  asbestos,  off-site  use 

only 

Bldg.  P-3 

Doan  U.S.  Army  Reserve  Center 

Portmonth  Co:  Scioto  OH  45662 

Landholding  Agency:  Army 

Property  Number  219320311 

Status;  Unutilized 

Comment:  10752  sq.  ft    1  story  brick,  most 

recent  use — office,  possible  asbestos. 
Bldg.  P-^ 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co: -Scioto  OH  45662 
Candholding  Agency:  Army 
Property  Number  219320312 
Status:  Unutilized 
Comment:  2508  sq.  ft..  1  story  brick,  most 

recent  use — vehicle  maintenance  shop 
Bldg.  P-2 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420 
Landholding  Agency:  Army 
Property  Number  219320314 
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Status:  Unutilized 

Comment:  3956  sq.  ft.,  1  story  brick,  most 

recent  use— ofTice.  possible  asbestos. 
Bldg.  P-3 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420 
Landholding  Agvncy  Army 
Property  Number:  219320315 
Status:  Unutilized 
Comment.  1259  sq.  ft..  1  stor>-  brick,  most 

recent  use — vehicle  maintenance  shop. 

possible  asbestos. 

Oklahoma 

Bldg.  T-2545.  Fort  Sill 

2544  Sheridan  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011255 

Status:  Unutilized 

Ck)mment:  1994  sq.  ft.,  asbestos;  wood  frame; 

2  floors,  no  operating  sanitary  facilities; 

most  recent  use — barracks. 

Bldg.  T-2606 

Fort  Sill 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency  Army 

Property  Number:  219011273 

Status:  Unutilized 

Comment:  2722  sq.  ft.,  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-3507 
Fort  Sill 

3507  Sheridan  Road 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219011315 
Status:  Unutilized 
Comment:  2904  sq  f t  ;  possible  asbestos; 

potential  heavy  metal  contamination;  wood 

frame;  most  recent  use — chapel 

Bldg.  T-491 9  Fort  Sill 

4919  Post  Road 

Lawton  Co:  Comanche  OK  73503- 

L,andholding  Agency:  Army 

Property  Number  219014842 

Status:  Unutilized 

Comment:  603  sq  ft.,  1  story  mobile  home 

trailer;  possible  asbestos;  needs  rehab. 
Bldg.  T-4523,  Fort  Sill 
4523  Wilson  Road 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number;  219014933 
Status:  Unutilized 
Comment:  1639  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  possible  asbestos,  most  recent 

use — storage. 
Bldg.  T-838,  Fort  Sill 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219220609 
Status:  Unutilized 
Comment:  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable). 

Bldg.  T-2702,  Fort  Sill 

2702  Thomas  Street 

Lawton  OK,  Comanche  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219240655 

Status:  Unutilized 


Comment;  5520  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — admin. 
Bldg  T-3311,  Fort  Sill 
3311  Nay  lor  Road 

Lawton  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency  Army 
Property  Number  219240656 
Status:  Unutilized 
Comment:  1468  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — admin. 
Bldg.  T-954,  Fort  Sill 
954  Quinette  Road 

Lawton,  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240659 
Status:  Unutilized 
Comment:  3571  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop, 
Bldg.  T-1050,  T-1051,  Fort  Sill 
1050  Quinette  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency  Army 
Property  Numbers:  219240660-219240661 
Status:  Unutilized 
Comment:  6240  sq.  ft.  ea.,  2  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — barracks. 

Bldgs.  T-2703,  T-2704,  Fort  Sill    • 

2703  Thomas  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency  Army 

Property  Numbers:  219240667-219240668 

Status:  Unutilized 

Comment:  5520  sq.  ft.  ea.,  2  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — enlisted  barracks. 
Bldg.  T-2740,  Fort  Sill 
2740  Miner  Road 

Lawton.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240669 
Status:  Unutilized 
Comment:  8210  sq.  ft.,  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks, 
Bldg.  T-2745,  Fort  Sill 
2745  Miner  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency  Army 
Property  Numter:  219240670 
Status:  Unutilized 
Comment:  8288  sq.  ft.,  2  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks, 
Bldg.  T-2633,  Fort  Sill 
2633  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Armv 
Property  Number:  219240672 
Status:  Unutilized 
Comment:  19455  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— enlisted  mess. 

Bldg.  T-2701,  Fort  Sill 

2701  Thomas  Street 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219240673 

Status:  Unutilized 

Comment:  5520  sq.  ft.,  2  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 


Bldg  T-2907.  Fort  Sill 

2907  Marcy  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240674 

Status:  Unutilized 

Comment:  3861  sq.  ft..  1  stor>'  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 
Bldg.  T-2928,  Fort  Sill 
2928  Custer  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency  Army 
Property  Number:  219240675 
Status:  Unutilized 
Comment:  2315  sq.  ft.,  1  stor>'  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 

Bldg.  T-^050,  Fort  Sill 

4050  Pitman  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency  Army 

Property  Number:  219240676 

Status:  Unutilized 

Comment:  3177  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 

Bldg.  P-3032,  Fort  Sill 

3032  Haskins  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219240678 

Status:  Unutilized 

Comment:  101  sq.  ft.,  1-story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — general  storehouse. 
Bldg.  T-3325.  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240681 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  1-story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse. 
Bldg.  T-260,  Fort  Sill 
260  Corral  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240776 
Status:  Unutilized 
Comment:  4838  sq.  ft.,  2-story  wood  frame, 

off-site  use  only,  possible  asbestos,  most 

recent  use — administration. 
Bldg.  T-3641,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320324 
Status;  Unutilized 
Conament:  1255  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  off-site  use  only,  needs 

rehab,  most  recent  use — day  room. 
Bldg.  T-3644.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  2193320327 
Status:  Unutilized 
Comment:  1 -story  wood  frame,  possible 

asbestos,  off-site  use  only. 
Bldg.  T-5122,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Status:  Unutilized 
Comment: 


Bldg.  P-6220.  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219320335 

Status:  Unutilized 

Comment:  848  sq.  ft.,  1 -story  wood  frame, 

[XKsible  asbestos,  most  recent  use — 

construction  bldg.,  oR^-site  use  only. 
Bldg.  S-6228,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219320336 
Status:  Unutilized 
Comment:  352  sq.  ft..  1-story  wood  frame. 

possible  asbestos,  most  recent  use — range 

house.  oiT-site  use  only 

Bldg.  P-2610.  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330372 

Status:  Unutilized 

Comment:  512  sq.  ft..  1-story,  possible 
asbestos,  most  recent  use— classroom,  off- 
site  use  only 

Bldg.  4722,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330373 

Status:  Unutilized 

Comment:  3375  sq.  ft..  2-story,  possible 
asbestos,  most  recent  use — administration, 
off-site  use  only 

Bldg.  T-232.  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330377 

Status:  Unutilized 

Comment:  2868  sq.  ft.  ea..  1 -story  wood. 

ptossible  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-312,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330379 
Status:  Unutilized 
Comment:  1970  sq.  ft..  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T-1652,  Fort  Sill 

Lawton  OK,  Comanche  ZIP:  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219330380 

Status:  Unutilized 

Comment:  1505  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T-1665,  Fort  Sill 

Lawton  OK,  Comanche.  ZIP:  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219330381 

Status:  Unutilized 

Comment:  1305  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2034,  Fort  Sill 

Lawton  OK,  Comanche.  ZIP:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330383 

Status:  Unutilized 

Comment:  401  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2705.  Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503-5100 
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Landholding  Agency:  Army 

Property  Number  219330384 

Status:  Unutilized 

Comment:  1601  sq.  ft..  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T2706.  Fort  Sill 
Lawton.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency  Army 
Property  Number  219330385 
Status:  Unutilized 
Comment:  2156  sq.  ft..  2-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2708,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330387 

Status:  Unutilized 

Comment:  2153  sq.  ft.,  2-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T2709,  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330388 
Status:  Unutilized 
Comment:  2112  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldgs.  T2756.  T2757  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330390-219330391 

Status:  Unutilized 

Comment:  5172  sq.  ft.  ea.,  1-story  wood, 

possible  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T3026,  Fort  Sill 
Lawton,  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330392 
Status:  Unutilized 
Comment:  2454  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3651.  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330393 

Status:  Unutilized 

Comment:  2770  sq.  ft.,  1-slory  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T3706,  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330394 
Status:  Unutilized 
Comment:  1947  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T3710.  Fort  Sill 
Lawton.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330396 
Status:  Unutilized 
Comment:  1176  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3712.  Fort  Sill 

Lawton,  OK.  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330397 


Status:  Unutilized 

Comment:  1021  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage.  ofT-site 

use  only 

Bldg.  T3713,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency  Army 

Property  Number  219330398 

Status:  Unutilized 

Comment:  1013  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T4035,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency  Army 

Property  Number  219330401 

Status:  Unutilized 

Comment:  867  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T4474,  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency  Army 
Property  Number  219330402 
Status:  Unutilized 
Comment:  159  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5011,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330403 

Status:  Unutilized 

Comment:  1556  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5120,  Fort  Sill 

Lawton,  OK,  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330405 

Status:  Unutilized 

Comment:  1471  sq.  ft..  l-stor>'  wood,  passible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5123,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330406 

Status:  Unutilized 

Comment:  1  story,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T5124.  Fort  Sill 
Lavrton.  OK,  Comanche,  Zip:  73503-51IM) 
Landholding  Agency:  Army 
Property  Number  219330407 
Status:  Unutilized 
Comment:  1287  sq.  ft,  l  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldgs.  T5245  thru  T5248,  T5252  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219330410-219330413 

219330417 
Status:  Unutilized 
Conunent:  3081  sq.  ft.  ea..  l  stor)'.  possible 

asbestos,  most  recent  use — storage.  off-«te 

use  only 

Bldg.  T5249  Fort  Sill 

Lawton,  OK.  Comanche,  Zip:  73503-5lt«) 

Landholding  Agettcy:  Army 

Property  Number  219330414 

Status:  Unutilized 
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Coinment:  2920  sq.  ft.  1  story,  podsiWe 

asbMtos,  tnost  recent  «m»— skmga,  o((^te 

«M«oal3r 
BIdgs.  T5230  thru  T5251  Fort  Sill 
Lawton.  OK.  Comanche.  Zip-  73303-6100 
Landkolfdiag  Agency.  Anny 
Property  Numberr  2ta330415-21«I30416 
Status:  Unutilized 
Comment:  3257  sq.  ft  ea.,  1  story,  possible 

wbastoe.  most  raoeot  tis»— stOFegB.  off-site 

Mwooly 
Bldg.  T5628.  Fort  Sill 
LaMTton.  OK.  Comanche,  Zip:  73503-S100 
Landkoldiag  Ageocy:  Anny 
Property  Number  2193304 lA 
Status:  Unutilized 
Comment:  2016  sq.  ft.,  1  story,  poasible 

asfaastos,  oooet  raoeot  use — stongs,  off-site 

use  only 
Bldg.  T5637.  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-3100 
LandboJdiog  Agexicy:  Anny 
Property  Number:  219330419 
Status:  Unutilized 
Comment:  1606  sq.  ft..  1  story,  possible 

asbestos,  most  recent  use — storage,  otf-sitir 

use  only 
Bldg.  T-282.  Fort  Sill 
Lawton.  OK.  Comanche,  Zip:  73503-3tlX) 
I^ndholdiog  Agency:  Array 
Property  Number  219410236 
Status;  Unutilized 
Comment:  2420  sq.  ft..  2  story;  wcx>d  frame; 

most  recent  use — admin.,  off-site  use  only 

Bldg.  T-268.  Fort  Sill 

268  Corral  Road 

Lawton.  OK.  Comanche,  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440338 

Status:  Excess 

Comment:  4836  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks. 

Bldg.  T-269.  Fort  Sill 

268  Corral  Road 

I.awton.  OK.  Comanche,  Zip:  73503- 

I.andholdlng  Agency:  Army 

Property  Number:  2t94403M 

Status:  Excess 

Comment:  7840  sq.  ft.,  2  st(»fy  wood  frame, 
possible  asbestos  and  leed  paint,  off-site 
removal  only,  most  recetit  use — barracks 

Bldg.  T-281.  Fort  Sill 

281  Corral  Road 

I.awton.  OK.  Comanche,  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440340 

Status:  Excess 

Comment:  483«5  sq.  ft..  2  story  wood  frame. 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3731.  Fort  Sill 

3731  Webster  Street 

Lawton.  OK.  Comanche.  Zip:  73303- 

Landholding  Agency:  Army 

Property  Number:  219440341 

Status:  Excess 

Comment:  432S  sq.  ft.  2  story  wood  frame. 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  uae— barracks 

Bldg.  T-3632,  Fort  Sill 

3632  Scott  Street 

Lawton,  OK.  Comaflche.  Zip:  7330:^ 

Landholding  Agency:  Army 


Property  Number  219440342 

Status:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  esbestos  and  lead  paint,  off-site 
refiM>vel  only,  most  recent  use — berratrks 

Bldg.  T-3656.  Fort  Sill 

3656  Swartz  Street 

Lawton,  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number  219440343 

Status:  Excess 

Comment:  4523  sq.  ft.,  2  stoiy  wood  frame, 
possible  astsestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3657.  Fort  Sill 

3657  Swartz  Street 

Lawton.  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number  219440344 

Status:  Excess 

Comment:  4525  sq.  ft.  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  3719.  Fort  Sill 

3719  Webster  Street 

Lawton,  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number  219440345 

Status:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  peint.  off-site 
removal  only,  most  recent  use— barracks 

Bldg.  3720.  Fort  Sill 

3720  Webster  Street 

Lawton.  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440346 

Status:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  end  leed  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3723.  Fort  Sill 

3723  Webster  Street 

Lawton.  OK,  Comanche.  Zip:  7350.3- 

Landholding  Agency:  Army 

F^perty  Number:  219440347 

Status:  Excess 

Comment:  4523  sq.  fL,  2  story  wood  frame. 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3724,  Fort  Sill 

3724  Webster  Street 

Lawton.  OK.  Comanche,  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440346 

Status:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3725.  Fort  Sill 

3725  Webster  Street 

Lawton.  OK,  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440340 

Status:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  reoeal  use — barracks 

HIdg.  T-3726,  Fort  Sill 

3726  Webster  Street 

Lawton.  OK,  Comanche.  Zip:  73503- 
Landhnlding  Agency:  Army 
Property  Number:  219440330 
Status:  Excess 


Comment:  4525  sq.  ft.,  2  story  wood  frame, 
possible  asbestos  end  lead  peint,  off-site 
removal  only,  nwst  teoent  tise — betreckn 

Bldg  T-3728.  Fort  Sill 

3728  Webster  Street 

Lawton.  OK.  Comanche,  Zip;  73503- 

Landholding  Agency;  Army 

Property  Number  21944<J351 

Status:  Excess 

Comment:  3162  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  moat  reoeot  use— stotBge 

Bldg.  T-3732.  Fort  Sill 

3732  Webster  Street 

Lai*ton.  OK,  Comanche.  Zip^  73503- 

Landholding  Agency:  Army 

Property  Number  2194403S2 

Status:  Excess 

Comment:  4525  sq.  ft.  2  story  wood  frame, 
possible  asbestos  sod  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3733.  Fort  Sill 

Lawton,  OK,  Comanche,  Zip;  73503- 

Landholding  Agency:  Anny 

Property  Number  219440353 

Status;  Excess 

Comment:  4525  sq.  ft.  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3734,  Port  Sill 

3734  Webster  Street 

Lawton,  OK.  Comanche.  Zip:  73503- 

Landhoiding  Agency:  Aimy 

Property  Number:  219440354 

Status:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paict.  off -site 
removal  only,  most  recent  use — bairacks 

Bldg.  T-3735,  Fort  Sill 

37354  Webster  Street 

Lawton,  OK,  Comanche,  Zip:  73503- 

Landholding  Agency;  Army 

Property  Number;  219440355 

Status:  Excess 

Comment:  4525  sq.  ft.  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3736.  Fort  Sill 

3736  Webster  Street 

Lawton.  OK.  Comanche.  Zip;  73503- 

Landholding  Agency;  Army 

Property  Numh«r:  219440356 

Status:  Excess 

Comment:  4525  sq.  ft..  2  stor}'  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3739.  Fort  Sill 

3739  Webster  Street 

Lawton.  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440357 

Status:  Excess 

Comment:  4525  sq.  ft.,  2  stor>'  wood  frame, 
p>ossible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — Iwrmcks 

Bldg.  T-3750.  Fort  SiU 

3750  Wilson  Street 

Lawton.  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Array 

Property  Number  219440358 

Sta^as:  Excess 

Comment:  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
PMWTvnl  only,  most  recent  use — harrecks 


Bldg.  T-3752.  Fort  Sill 

3752  Wilson  Street 

Lawton,  OK,  Comanche.  Zip;  73503- 

Landholding  Agency:  Army 

Property  Number  219440359 

Status:  Excess 

Comment;  4525  sq.  ft.,  2  story  wood  frame, 
{x>ssible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3753.  Fort  Sill 

3753  Wilson  Street 

Lawton.  OK,  Comanche,  Zip:  7350.3- 

Landholding  Agency:  Army 

Property  Number  219440360 

Status;  Excess 

Comment;  4525  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3754.  Fort  Sill 

3754  Wilson  Street 

Lawton,  OK,  Comanche,  Zip;  73503- 

Landholding  Agency;  Army 

Property  Number:  219440361 

Status:  Excess 

Comment:  4525  sq.  ft.,  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3755,  Fort  Sill 

3755  Wilson  Street 

Lawton,  OK,  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number:  219440362 

Status:  Excess 

Comment;  4525  sq.  ft.,  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-3756,  Fort  Sill 

3756  Wilson  Street 

Lawton.  OK,  Comanche.  Zip;  73503- 

Landholding  Agency:  Army 

Property  Number:  219440363 

Status;  Excess 

Comment:  4525  sq.  ft..  2  slory  wood  frame, 
(Kissible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-5216.  Fort  Sill 

5216  Conklin  Road 

Lawton.  OK,  Comanche,  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number  219440364 

Status:  Excess 

Comment;  4900  sq.  ft..  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-521 7.  Fort  Sill 

5217  Conklin  Road 

Lawton,  OK.  Comanche.  Zip:  73503- 

Landholding  Agency;  Army 

Property  Number  219440365 

Status;  Excess 

Comment:  4900  sq.  ft.,  2  story  wood  frame, 
ftossible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-5218.  Fort  Sill 

5218  Conklin  Road 

Lawton,  OK.  Comanche.  Zip:  73503- 

Landholding  Agency:  Army 

Property  Number  219440366 

Status:  Excess 

Comment:  4900  sq.  ft..  2  slorj-  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barra(  ks 

Bldg.  T-3738.  Fort  Sill 

3738  Webster  Street 


Lawton.  OK.  Comanche,  Zip:  73503- 

Landholding  Agency;  Army 

Property  Number  219440367 

Status;  Excess 

Comment;  4525  sq.  ft.,  2  story  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks 

Bldg.  T-2441,  Fort  Sill 
2441  Miner  Road 

Lawton.  OK,  Comanche,  Zip:  73503- 
Landholding  Agency;  Army 
Property  Number  219440368 
Status;  Excess 

Comment;  1686  sq.  ft.,  1  story  wood  frame, 
f>ossible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — admin. 
Bldg.  T-3645,  Fort  Sill 
3645  Tacy  Street 

Lawton,  OK,  Comanche,  Zip:  73503- 
I^ndholding  Agency:  Army 
Property  Number  219440369 
Status;  Excess 

Comment;  1311  sq.  ft..  1  story  wood  frame, 
possible  asbestos  and  lead  paint,  ofT-site 
removal  only,  most  recent  use — admin. 
Bldg.  T-3715,  Fort  Sill 
3715  Tacy  Street 

Lawton,  OK.  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number;  219440370 
Status;  Excess 

Comment;  1311  sq.  ft.,  1  slory  wood  frame, 
possible  asbestos  and  lead  pwint.  off-site 
removal  only,  most  recent  use — admin. 
Bldg.  T-3740 
Fort  Sill 

Lawton.  OK,  Comanche,  Zip;  73503- 
Landholding  Agency:  Army  . 

Property  Number  219440371 
Status:  Unutilized 

Comment;  1311  sq.  ft..  1 -story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — admin,  off-site  use  only 
Bldg.  T-3744 
Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number:  219440372 
Status;  Unutilized 

Comment;  1311  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — admin.,  off-site  use  only 
Bldg.  T-3745 
Fort  Sill 

Lawton,  OK.  Comanche.  Zip;  7350.3- 
Landholding  Agency;  Army 
Property  Number  219440373 
Status;  Unutilized 

Comment;  1311  sq.  ft.,  1-story  wood  frame. 
|>ossible  asbestos  and  lead  paint,  most 
recent  use — admin.,  off-site  use  only 
Bldg.  T-3748 
Fort  Sill 

Lawton.  OK.  Comanche.  Zip;  73503- 
Landholding  Agency;  Army 
Property  Numh«r  219440374 
Status:  Unutilized 

Comment:  1311  sq.  ft..  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — admin,  off-site  use  only 
Bldg.  T-3757 
Fort  Sill 

Lawton,  OK.  Comanche.  Zip;  73503- 
Lnndholding  Agency;  Army 


Property  Number  219440375 
Status;  Unutilized 

Conunent;  4525  sq.  ft.,  2-story  wood  frame, 
possible  asbestos  and  lead  paint,  roost 
recent  use — admin.,  off-site  use  only 
Bldg.  T-5215 
Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number  219440376 
Status:  Unutilized 

Comment;  2797  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — admin.,  off-site  use  only 
Bldg.  T-3721 
Fort  Sill 

Lawton.  OK,  Comanche.  Zip;  73503- 
Landholding  Agency  Army 
Property  Number  219440377 
Status;  Unutilized 

Comment:  3042  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint  most 
recent  use — mess  hall,  off-site  use  only 
Bldg.  T-3737 
Fort  Sill 

Lawton.  OK,  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number;  219440378 
Status;  Unutilized 

Comment;  2964  sq.  ft.,  1-story  wood  frame. 
(Ktssible  asbestos  and  lead  paint,  most 
recent  use — mess  hall,  off-site  use  only 
Bldg.  T-3758 
Fort  Sill 

Lawton,  OK.  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Numhier  219440379 
Status:  Unutilized 

Comment:  3132  sq.  ft..  1-story  wood  fra.nif , 
possible  asbestos  and  lead  paint,  most 
recent  use — mess  hall,  off-site  use  onlv 
Bldg.  T-3751 
Fort  Sill 

Lawton,  OK.  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number  219440380 
Status:  Unutilized 

Comment:  3141  sq.  ft.  1-story  wood  framt-. 
possible  asbestos  and  lead  paint,  most 
recent  use — classroom,  off-site  use  only 
Bldg.  T-5219 
Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number:  219440381 
Status;  Unutilized 

Comment;  2662  sq.  ft..  1-story  wood  frd;nt\ 
p>ossible  asbestos  and  lead  [>aint,  most 
recent  use — classroom,  off-site  use  only 
Bldg.  T-3631 
Fort  Sill 

Lawton.  OK,  Comanche.  Zip:  73503- 
Landholding  Agency;  Army 
Property  Number  219440382 
Status:  Unutilized 

Comment;  4530  sq.  ft,  2-story  wood  friiir.f. 
ptossible  asbestos  and  lead  paint,  most 
recent  use — dayroom.  off-site  use  onlv 
Bldg.  P-2938 
Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503- 
Landholding  Agency:  Army 
Property  Number  219440383 
Status:  Unutilized 
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(Comment:  23  sq.  ft..  t-5tory  wood  frame, 
possible  asbestos  and  lead  paint,  nrast 
r«cent  use — storage,  off-site  wse  only 

BIdg.  T-4226 

Fort  Sill 

Lawton.  OK.  Comanche.  Zip  7.1503- 

Landholding  Agency:  Army 

Property  Number;  21944«3'(M 

Status:  Unutilized 

C/imment:  114  sq.  ft..  l-stor>  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use— storage,  off-site  use  only 

BUig.  T-50OT 

Fort  Sill 

Lawton.  OK.  Comanche,  Zip:  7:tS0:t- 

Landholding  Agency  Army 

Property  Number:  2194403W 

Status:  Unutilized 

Comment:  114  sq.  ft..  l-«tory  wood  frame, 
possible  asbestos  and  lead  p«inl.  most 
recent  use — rtorage.  off-«ite  use  only 

Hldg.  T-3749 

Fort  Sill 

I^wton.  OK,  Comanche.  Zip:  7.1.=>03- 

Landholding  Agency:  .^^ny 

Property  Number:  2194403«« 

Status:  Unutilized 

Comment:  4525  sq.  ft.,  2-itory  wood  frame, 
possible  asbestos  and  lead  paint.  mo«t 
recent  use — storage,  off-site  use  onlv 

Bldg.  T-280 

Fort  Sill 

I^wton,  OK,  Comanche,  Zip:  7  i503- 

Landholding  Agency:  Army 

Property  Number:  219440387 

Status:  Unutilized 

Comment:  7834  sq.  ft..  2-8tory  wood  frame, 
possible  asbestos  and  lead  paint,  moat 
recent  use — tlorage.  off-tile  use  only 

Bldg.  P-1815 

Fort  Sill 

Lawton.  OK,  Comanche.  Zip  73503- 

Landholding  Agency:  Army 

Property  Number:  2194403tt« 

Status:  Unutilized 

Comment:  14392  sq.  ft,  2-story  wood  tnuue 
possible  asbestos  and  lead  paint,  most 
reueol  use— storage,  off -site  U!ie  only 


Pennsylvania 

Bldg  T-1-10 

Fort  Indiantown  Cdp 

Pine  Grove  Street 

Annville.  PA.  Lebanon.  Zip;  17ncn-M)ll 

l.andholding  Agenc>':  Army 

Property  Number  219420010 

Status:  Excess 

Comment:  4503  sq.  ft..  2  stor>,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

barracks 
Bldg  T-1-15 
Fort  Indiantown  Gap 
Pine  Grove  Street 

Annville.  PA.  Lebanon.  Zip  17Cioi-5011 
Landholdiog  Agency:  Army 
Property  Number  219420011 
Status:  Excess 
Conmient:  4503  sq.  ft  .  2  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  patnt. 

off-site  removal  only,  most  recent  \x?m — 

barracks 

Bldg.  T-1-18 

Fort  Indiantown  Gap 

Pine  Grove  Street 


Annville.  PA.  Lebanon,  Zip:  17tX)3-5011 

Landholding  Agency:  Army 

Property  Number  2i942(»12 

Status:  Excess 

Comment:  4503  sq.  ft.,  2  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

of!-site  removal  only,  most  recent  use — 

barracks 

Bldg.  T-14-^02 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17<K>3-5011 

Landholding  Agency:  Army 

Property  Number  219420013 

Status:  Excess 

Comment:  4247  sq.  ft..  2  story,  wood  frame. 

needs  rehab,  possible  asbettos/laad  paint. 

off-site  removal  only,  most  recent  use — 

barracks 

Bldg  T-14-J06 

Fort  Indiantown  Cap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA.  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Propefty  Number  219420014 

Status:  Excess 

Comment:  4247  sq.  ft..  2  stor>',  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

barracks 
Bldg  T-14-t08 
Fort  Indiantown  Cap 
Hospital  Road  A  dmnents  Avenue 
Annville,  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420015 
Status:  Excess 
Comment:  4247  sq.  ft..  2  story,  wood  frame. 

needs  rehab,  possible  asbestos/laad  paint. 

off-site  removal  only,  most  recent  use — 

barracks 

Bldg  T-14-410 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  A^ncy:  Army 

Property  Number:  219420016 

Status:  Excess 

Comment:  4247  sq.  ft..  2  story,  wood  frame. 

needs  rehab,  possible  asbestocyiead  paint. 

off-site  removal  only,  most  recent  use — 

barracks. 

Bldg.  T-14-412 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebauon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420017 

Status:  Excess 

Comment:  4247  sq.  ft,  1  star>'.  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

barracks 
Bldg  T-14-414 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville.  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Pfoperty  Number  21942001B 
Status:  Excess 
Comment:  4247  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  po^^sible  asbestos/lead  paiiU 

off-site  removal  only,  most  recent  us 

barracks. 

Bldg  4-71 


Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17tX)3-5011 

Landholding  Agency:  Army 

Property  Number  219420019 

Status:  Excess 

Comment:  1220  sq.  ft.,  1  stoty,  wood  frame. 

needs  rehab,  possible  asbestosMead  paint. 

off-site  removal  only,  most  recent  use — 

administration. 
Bldg.  4-72 

Fort  Indiantown  Gap 
Annville.  PA.  Lebanon.  Zip:  17()03-?>011 
Landholding  Agency:  Army 
Property  Number  219420020 
Status:  Excess 
Cx)m»nent:  1220  sq.  ft..  1  ston,'.  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  ref«nt  use — 

administration. 
Bldg.  T-4-94 
Fort  Indiantown  Gap 
Birch  Street 

Annville.  PA.  Lebanon.  Zip:  17()03-S011 
Landholding  Agency:  Army 
Property  Number:  219420021 
Status:  Excess 
Comment:  1220  sq.  ft.  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

administration. 
Bldg.  T-14-100 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Ageficy  Army 
Property  Number:  219420022 
Status:  Excess 
Comment:  3070  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

administration. 
Bldg.  T-14-102 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Av«nue 
Annville.  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420023 
Status:  Excess 
Comment:  1075  sq.  ft..  1  story,  wood  frame. 

needs  rehab.  p>ossible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

administration. 

Bldg.  T-14-110 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

,\nnville,  PA.  Lebanon.  Zip:  1700.1-.S01 1 

Landholding  Agency:  Army 

Property  Number  219420024 

Status:  Excess 

Comment:  3700  sq.  ft..  1  story,  wood  frauie, 
needs  rehab,  possible  asbestos/ lead  paint, 
off-sile  removal  only,  most  recent  use- 
administration. 

Bldg.  T-14-112 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  .\venue 

Annville.  PA,  Lebenoa.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420025 

Status:  Excess 

Cx)nunent  384a  sq.  ft.  1  stor).  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

administration. 


Bldg.  T-14-114 

Fort  Indiantown  G«p 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA.  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420026 

Status:  Excess 

Comment:  3848  sq.  ft.,  l  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-117 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420027 

Status:  Excess 

Comment:  3320  sq.  ft,  1  story,  wood  frame, 
needs  rebab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-202 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420028 
Status:  Excess 

Comment:  3840  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/leed  paint, 
off-site  removal  only,  most  recent  us€^ 
administration. 
Bldg.  T-1 4-204 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420029 
Status:  Excess 

Comment:  3840  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 
Bldg.  T-14-206 
.  Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420030 
Status:  Excess 

Comment:  3637  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/leed  paint, 
off-site  removal  only,  most  recent  use — 
administration 
Bldg.  T-14-208 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  2 1 94  2003 1 
Status:  Excess 

Conmfient:  3637  sq.  f^.,  l  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-210 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420032 
Status:  Excess 

Comment:  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  a»bestos/lead  paint. 
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off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-212 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebamm,  2Lip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420033 

Status:  Excess 

Comment:  3637  sq.  ft.,  l  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use- 
administration. 

Bldg.  T-14-214 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420034 

Status:  Excess 

Comment:  3840  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  rempval  only,  most  recent  use — 
administration. 

Bldg.  T-14-215 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420035 

Status:  Excess 

Comment:  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-216 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5O11 

Landholding  Agency:  Army 
Property  Number:  219420036 
Status:  Excess 

Comment:  3840  sq.  ft,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-300 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420037 

Status:  Excess 

Comment:  6445  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-302 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420038 

Status:  Excess 

Comment:  1512  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-303 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Leba.non,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420039 

Status:  Excess 


Comment:  3340  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 
Bldg.  T-14-305 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420040 
Status:  Excess 

Comment:  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration 
Bldg.  T-14-307 
Fort  indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  l^benon.  Zip:  17003-5011 
Landholding  Agencj-:  Army 
Property  Number:  219420041 
Status:  Excess 

Comment:  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse) 
Bldg.  T-14-308 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420042 
Status:  Excess 

Comment:  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration 
Bldg.  T-14-310 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420043 
Status:  Excess 

Comment:  3848  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration 
Bldg.  T-14-415 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420044 
Status:  Excess 

Comment:  3650  sq.  ft,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration 
Bldg.  T-14-416 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420045 
Status:  Excess 

Comment:  4172  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration 
Bldg.  T-l-ll 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-501 1 
Landholding  Agency:  Army 
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Property  Number:  219420046 

Status;  Excess 

Comment:  2242  sq.  ft,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

enlisted  personnel  dining 

Bldg.  T-1-19 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420047 

Status:  Excess 

Comment:  2242  sq.  ft  .  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

enlisted  personnel  dining 
Bldg.  T-1-21 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420048 
Status:  Excess 
Comment:  2242  sq.  ft..  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

enlisted  personnel  dining 
Bldg.  T-14-400 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420049 
Status:  Excess 
Comment:  2242  sq.  ft..  1  story,  wood  frame. 

needs  rehab,  jscssible  asbestos/lead  pmint. 

off-site  removal  only,  most  recent  use — 

enlisted  personnel  dining 
Bldg.  T-1-8 
Fort  Indiantown  Gap 
Pine  Grove  Street 

Annville,  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420050 
Status:  Excess 
Comment:  1075  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

storage 
Bldg  T-1-12 
Fort  Indiantown  Gap 
Pine  Grove  Street 

Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420051 
Status:  Excess 
Comment:  1075  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

storage 
Bldg.  T-14-124 
Fort  Indiantown  Gap 
Fisher  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420052 
Status:  Excess 
Comment:  214  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

storage 
Bldg.  T-14-122 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 


Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420053 

Status:  Excess 

Comment:  2277  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (vehicle). 

Bldg.  T-14-200 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420054 

Status:  Excess 

Comment:  3898  sq.  ft..  1  story,  wood  frame. 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 

Bldg.  T-14-201 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420055 

Status:  Excess 

Conunent:  3630  sq.  ft  ,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-203 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420056 

Status:  Excess 

Comment:  3630  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-205 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420057 

Status:  Excess 

Comment:  3638  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-1 4-207 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420058 

Status:  Excess 

Comment:  3638  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-209 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420059 

Status:  Excess 

Comment;  3638  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-211 


Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number;  219420060 

Status;  Excess 

Comment:  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-1 4-21 3 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219420061 

Status:  Excess 

Comment:  3637  sq.  ft  ,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-217 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420062 

Status:  Excess 

Comment:  3637  sq.  ft  .  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  1^14-301 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-501 1 

Landholding  Agency:  Army 

Property  Number:  219420063 

Status:  Excess 

Comment:  3637  sq.  ft..  1  story,  wood  frame. 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 

Bldg.  T-14-309 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon,  Zipt  17003-501 1 

Landholding  Agency:  Army 

Property  Number:  219420064 

Status;  Excess 

Comment;  3637  sq.  ft.,  1  story,  wood  frame. 
needs  rehab,  (xjssible  asbestos/lead  paint 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-311 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420065 

Status:  Excess 

Comment:  3637  sq.  f t ,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg  T-14-314 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-501 1 

Landholding  Agency:  Army 

Property  Number:  219420066 

Status:  Excess 

Comment;  3637  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 


Bldg.  T-14-315 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number.  219420067 

Status:  Excess 

Comment:  3624  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  p)ossible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
stor^e  (medical  supply  warehouse). 

Bldg.  T-14-401 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420068 

Status:  Excess 

Comment:  782  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 
Bldg.  T-14-403 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420069 
Status:  Excess 

Comment:  2685  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage. 
Bldg.  T-14-4Q4 
Fort  Indiantown  Cap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420070 
Status:  Excess 

Comment:  4247  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
. .     off-site  removal  only,  most  recent  use—; 

storage  (general  purpose  warehouse). 
Bldg.  T-14-405 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number.  219420071 
Status:  Excess 
Comment;  480  sq.  ft.,  1  story,  wood  friime. 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

storage. 

Bldg.  T-14-411 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420072 

Status:  Excess 

Comment:  3045  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  p>ossible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purfMSse  warehouse). 

Bldg.  T-14^13 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-.5011 

Landholding  Agency:  Army 

Property  Number:  219420073 

Status:  Excess 

Conmient:  3000  sq.  ft,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint. 
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off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-1 4-41 7 
Fort  Indiantown  Gap 
Hospital  Road  ft  ClemenU  Avenue 
Annville.  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420074 
Status:  Excess 

Comment:  3633  sq.  ft.,  1  «tQry,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-14-419 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clranents  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420075 
Status:  Excess 

Comment:  3576  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warebouce). 
Bldg.  T-14-424 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clnnents  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420076 
Status:  Excess 

Comment:  63  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 
Bldg.  T-1 4-500 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420077 
Status:  Excess 

Comment:  1071  sq.  ft.,  i  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  otdy.  most  recent  use — 
storage  (general  storehouse). 
Bldg.  T-1 4-503 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420078 
Status:  Excess 

Comment:  5217  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-14-505 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-501 1 
Landholding  Agency:  Army 
Property  Number  219420079 
Status:  Excess 

Comment:  5217  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-14-507 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420080 
Status:  Excess 


Comment;  5217  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-14-508 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville.  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420081 
Status:  Excess 

Comment:  1071  sq.  ft.  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 
Bldg  T-14-509 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  ^7003-5011 
Landholding  Agency:  Army 
Property  Number  219420082 
Status:  Excess 

Comment:  2638  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-1 4-511 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-501 1 
Landholding  Agency:  Army 
Property  Number  2 1 94  20083 
Status:  Excess 

Comment:  2638  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 
Bldg.  T-14-113 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville.  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number.  21^20084       ^ 
Status:  Excess 

Cxjmment;  3848  sq.  ft,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
medical  supply  warehouse. 
Bldg.  T-1 4-1 15 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number.  219420085 
Status:  Excess 

Commfnt:  3848  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
medical  supply  warehouse. 
BldjjT-l  4-312 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville.  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420086 
Status:  Excess 

Comment:  3848  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
hospital. 

Bldg.  T-14-313 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 


17884 


Federal  Register  /  Vol.  60,  No.  67  /  Friday,  April  7.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  67  /  Friday.  April  7,  1995  /  Notices 


17885 


Property  Number:  219420087 

Status:  Excess 

Comment:  3637  sq.  ft..  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital. 
Bldg.  T-14-316 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip;  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420088 
Status:  Excess 
Comment;  3637  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital 
Bldg.  T-14-317 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number;  219420089  ' 

Status:  Excess 
Comment:  3623  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

hospital 
Bldg.  T-14-^07 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon.  Zip;  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420090 
Status:  Excess 
Comment:  3635  sq.  ft.,  1  story,  wood  fr^me, 

needs  rehab,  p>ossible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

hospital 
Bldg.  T-14-t09 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number;  219420091 
Status;  Excess 
Comment;  3635  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  ptossible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital 
Bldg.  T-14-502 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number;  219420092 
Status;  Excess 
Comment:  3637  sq.  ft..  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

hospital 
Bldg.  T-14-504 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420093 
Status:  Excess 
Comment:  3633  sq.  ft.,  1  story,  wood  frame, 

needs  rehab.  [>ossible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

hospital 
Bldg.  T-1 4-506 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 


Annville.  PA.  Lebanon,  Zip;  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219420094 

Status;  Excess 

Comment:  3633  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/iead  paint, 
off-site  removal  only,  most  recent  use — 
hospital 

Bldg.  T-14-304 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip;  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420095 

Status:  Excess 

Comment:  4212  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

ADP  bldg 
Bldg.  T-1 4-306 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-501 1 
Landholding  Agency:  Army 
Property  Number:  219420096 
Status:  Excess 
Comment;  3637  sq.  ft.,  \  story^wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

ADP  bldg 
Bldg.  T-1-16 
Fort  Indiantown  Cap 
Pine  Grove  Street 

Annville,  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number;  219420097 
Status:  Excess 
Comment:  1075  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

arms  bldg. 
Bldg.  T-1-20 
Fort  Indiantown  Gap 
Pine  Grove  Street 

Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency;  Army 
Property  Number:  219420098 
Status;  Excess 
Comment;  1075  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

ofT-site  removal  only,  most  recent  use — day 

room, 
Bldg.  4-73 
Fort  Indiantown  Gap 
Annville,  PA,  Lebanon.  Zip;  17003-5011 
Landholding  Agency:  Army 
Property  Numhwr:  219420099 
Status;  Excess 
Comment;  1075  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — day 

room. 

Bldg.  T-9-1 

Fort  Indiantown  Gap 

Annville,  PA,  Lebanon,  Zip;  17003-5011 

Landholding  Agency:  Army 

Property  Number;  219420100 

Status;  Excess 

Comment;  2170  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
credit  union. 

Bldg.  T-1 3-64 

Fort  Indiantown  Gap 

Annville,  PA,  Lebanon.  Zip;  17003-5011 


Landholding  Agency:  Army 

Property  Number:  219420101 

Status:  Excess 

Comment;  5747  sq  ft.,  1  story,  wood  fr^me, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

niaintenance  shop. 
Bldg.  T-1 4-421 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency;  Army 
Property  Number  219420102 
Status;  Excess 
Comment:  287  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  ptosslble  asbestos/lead  paint 

off-site  removal  only,  most  recent  use — 

maintenance  shop 
Bldg.  T-14-423 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip;  17003-5011 
Landholding  Agency:  Army 
Property  Number;  219420103 
Status;  Excess 
Comment:  1681  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

maintenance  shop. 
Bldg.  T-16-149 
Fort  Indiantown  Cap 
Fisher  Avenue 

Annville,  PA,  Lebanon,  Zip;  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420104 
Status;  Excess 
Comment:  18045  sq.  ft..  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

vehicle  maintenance  shop. 

Bldg.  T-1 4-561 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420105 

Status:  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-562 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip;  17003-5011 

Landholding  Agency;  Army 

Property  Number  219420106 

Status;  Excess 

Comment;  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg 

Bldg.  T-14-563 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip;  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420107 

Status;  Excess 

Comment:  35  sq.  ft..  1  story,  wood  fr^me. 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-564 
Fort  Indiantown  Gap 


Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip;  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219420108 

Status:  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-565 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420109 

Status:  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  fi^me, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-1 4-566 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA.  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420110 

Status:  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  p>ossible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-567 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219420111 

Status:  Excess 

Conunent;  35  sq.  ft.,  1  storj',  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-568 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420112 

Status:  Excess 

Conunent:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-1 4-569 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA.  Lebanon,  Zip;  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420113 

Status:  Excess 

Comment:  35  sq.  ft.,  l  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-570 

Fort  Indiantown  Gap 

Hospita)  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number;  219420114 

Status:  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  ast)estos/lead  ptaint, 
off-site  removal  only,  most  recent  us* 
water  supply  bldg. 


Bldg.  T-14-571 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420115 

Status;  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-572 

Fort  indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420116 

Status;  Excess 

Comment:  35  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
water  supply  bldg. 

Bldg.  T-14-819 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420117 

Status:  Excess 

Comment:  6122  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
covered  walkway. 

South  Carolina 

Bldg.  9608,  Fort  Jackson 

Ft.  Jackson  Co;  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number  219410200 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  wood  frame,  2  storj', 
needs  rehab,  off-site  use  only,  utilities 
upgrade,  most  recent  use — enlisted 
quarters 

Bldg.  5492,  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number  219410207 

Status:  Unutilized 

Comment:  2379  sq.  ft.,  wood  frame,  1  story, 
off-site  use  only,  utilities  upgrade,  most 
recent  use — information  management 
office 

Bldg.  ia-436.  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number  219410217 

Status:  Unutilized 

Comment:  100  sq.  ft.,  wood  fr^me,  1  story, 

qff-site  use  only,  limited  utilities,  needs 

rehab,  most  recent  use — shed 

Texas 

Harlingen  USARC 

1920  East  Washington 

Harlingen,  TX,  Cameron,  Zip;  78550- 

Landholding  Agency:  Army 

Property  Numher  219120304 

Status:  Excess 

Comment:  19,440  sq.  ft,  1  story  brick,  needs 
rehab,  with  approx.  6  acres  including 
parking  areas,  most  recent  use — Array 
Reserve  Training  Center 

Bldg.  P-3824,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar.  Zip:  78234-5000 

Landholding  Agency:  Army 


Property  Number:  219220398 

Status  Unutilized 

Comment:  2232  sq.  ft.,  1-story  concrete 

structure,  within  National  Landmark 

Historic  District,  off-site  removal  only. 
Bldg.  4168,  Fort  Hood 
Ft.  Hood,  TX.  Bell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Number:  219320350 
Status:  Unutilized 
Comment;  2100  sq.  ft.,  1-story  steel  frame, 

most  recent  use — vehicle  wash  platform 

needs  rehab,  off-site  use  only 
Bldg.  440,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency;  Army 
Property  Number  219320355 
Status:  Unutilized 
Comment:  1651  sq.  ft.,  1-story  brick,  most 

recent  use — education  facility,  off-site  use 

only 

Bldg.  1164,  Fort  Bliss 

El  Paso,  TX,  El  Paso,  Zip:  79916- 

Landholding  Agency:  Army 

Property  Number:  219330420 

Status:  Unutilized 

Conmient:  2054  net  sq.  ft.,  1  story  wood,  most 
recent  use — admin,  bldg.,  needs  rehab,  off- 
site  use  only 

Bldg.  512,  Fort  Hood 

Ft.  Hood,  TX,  Coryell,  Zip:  76544- 

Landholding  Agency:  Army 

Property  Number:  219330421 

Status:  Unutilized 

Conunent:  6733  sq.  ft.,  1  story  wood,  most 

recent  use — commissary,  off-site  use  only 
Bldg.  P-293  "^ 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330441 
Status:  Unutilized 
Conunent:  442  sq.  ft.,  1  story  brick,  needs 

rehab,  within  National  Landmark  Historic 

District,  off-site  use  only 
Bldg.  P-298 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330442 
Status:  Unutilized 
Comment:  3200  sq.  ft.,  1  story  hollow  tile, 

needs  rehab,  within  National  Landmark 

Historic  District,  off-site  use  only 
Bldg.  P-371 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330443 
Status:  Unutilized 
Conunent;  18387  sq.  ft.,  2  story  structural  tile, 

off-site  use  only,  most  recent  use — vehicle 

maintenance  shop 

Bldg.  P-377 

Fori  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000  " 

Landholding  Agency:  Army 

Property  Number  219330444 

Status;  Unutilized 

Comment:  74  sq.  ft.,  1  story  brick,  needs 
rehab,  location  in  National  Historic 
District,  off-site  use  only,  most  recent  us 
scale  house 

Bldg.  S-1 164 
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Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  7B234-SOOO 

Landholding  Agency:  Anny 

Property  Number;  21933044S 

Statiu:  Uautiiized 

Comment:  8629  sq.  ft.  1  story  wood  fronw. 

needs  rehab,  ioatad  in  Nalionai  Htitonc 

District,  off-site  uae  only 

Bidg.  T-374 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330490 

Status:  Unutilized 

Comment:  8640  aq.  ft.  1  slory  wood  frame, 

needs  rehab,  located  in  Na/jocat  HtMoric 

District,  off-sita  use  only 

Bidg.  T-n70,  T-1468 

Fort  Sam  Hoaaton 

San  Antonio  Co:  Bexar  TX  7«234-«000 

Landholding  Agency:  Army 

Property  Numbers;  2193304S1-219330482 

Status:  Unutilized 

Cximment:  1144  sq.  ft.  ea..  1  slory  wood 

frame,  needs  rehab,  off-site  use  only,  moat 

recent  use — administration 
Bidg.  T-1492 
Fort  Sam  Houtton 

San  Antonio  Co:  Bexar  TX  78234-5000 
[.andholding  Agency:  Army 
Property  Number  219330483 
Status:  Unutilized 
Comment:  2284  sq.  ft.  1  story  wood  frame, 

needs  rehab,  off-site  use  oaiy,  moal  recent 

use — adraioistrarion 
HIdg.  T-20fl6 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330444 
Status:  Unutilized 
Comment;  4720  sq.  ft  .  2  story  wt>od  frame. 

need*  rehab.  off-«ite  use  only,  most  raoeni 

use— administration 
BIdg.  T-2509 
Furt  Sam  Houston 

San  Antonio  Co:  Bexar  TX  7*234-5000 
[.andhoiding  Agency:  Army 
Property  Number:  2193304A5 
Status:  Unutilized 
Comment:  3147  sq  ft  .  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use— administration 
Bldg.  T-5901 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency-  Army 
Property  Number;  2193304A6 
Status:  Unutilized 

Comment;  742  sq.  ft..  1  story  wood  fmme.  off- 
site  use  only,  most  recent  uae — 

administration 
Bldg.  T-1464 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Properly  Number-  £19330487 
Status:  Unutilized 
Comment;  3778  sq.  ft..  1  story  wood  frame. 

needs  rehab,  off-sile  use  only,  most  recent 

use — t-shirts  and  frarae  shop 
HIdg.  T-1874 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 


Landholding  Agency;  Army 
Property  Number  219330488 
Status;  Unutilized 

Comment;  3108  sq.  ft,  1  story  wood  frame, 
needs  rehab,  off-site  uae  only 

Bldg.  T-2011 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Number  219330489 

Status:  Unutilized 

Comment:  150  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  uae  only,  moK  raoent 

use — storetKMise 

Bldg  T-2193 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21933t)490 

Status:  Unutilized 

Comment:  1800  sq.  t\.,A  stof>'  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage  shed 
Bldg  T-2507 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  7B234-500O 
Landholding  Agency:  Army 
Property  Number  219330491 
Status:  Unutilized 
Comment:  224  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage 

Bldg.  T-2510 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  7«234-50<J0 

Landholding  Agency:  Army 

Property  Number:  2193304«2 

Status:  Unutilized 

Comment;  3210  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only.  mo«t  recent 

use — storage 
Bldg.  T-4044 
Fort  Sam  Houston 

San  Antonio  Co;  BexaTTX  78234-iOOO 
Landholding  Agency-  Army 
Property  Number:  219330493 
Status;  Unutilized 
Comment:  263  sq.  ft.,  1  story  brick  frame. 

needs  rehalj.  ofT-site  use  only,  mcwt  recent 

use — storage 
Bldg.  T-2S11  T-2512 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency  Army 
Pmperty  Numbers:  219330494-219330495 
Status;  Unutilized 
Comment:  18260  sq.  ft.  ea.,  1  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — vehicle  maintenance  shop 
Bldg.  T-2513 
Fort  Sam  Houston 

San  Antonio  Co  Bexar  TX  78234-5000 
Landholding  Agency  Army 
Property  Number  219330496 
Status:  Unutilized 
Comment;  13603  (q.  ft..  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use— repair  shop 
Bldg.  S-2516 
Fort  Sam  Houston 

San  Antonio  C:o:  BoxarTX  TM.'M-SOOO 
Landholding  Agency-  Army 
Property  Number  2193304«7 
Status;  Unutilized 


Comin«>nt:  3O08  tq.  ft..  1  story  steel,  lead 
contaminants  present,  off-site  use  only, 
most  recent  use — paint  .stripping  piant 

Bldg.  T-2520 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Number  219330498 

Status:  Unutilized 

Comment;  31296  sq.  ft.,  1  story  wood  fnune. 
needs  rehab,  off-site  use  only,  most  recent 
use — physical  fitness 

Bldg.  T-2183 

Fort  Sam  Houston 

San  Antonio  Cy.  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  »1933t)499 

Status:  Unutilized 

Comment:  3000  sq.  t.  .  1  story  wood  frarae. 
needs  rehab,  off-site  use  only,  most  recent 
use — stable 

Bldg.  T-6231 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330500 

Status:  Unutilized 

Comment:  600  sq.  ft,  1  story  wood  frame,  off- 
site  use  only,  most  recent  use — firing  rangf^ 

Bldg.  T-6232,  T-6236 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Numbers:  219330501-219330502 

Status:  Unutilized 

Comment:  401  sq.  ft.  ea.,  1  story  wood  frame, 
off-site  use  only,  most  recent  use — firing 
range 

Bldg.  T-250e 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330563 

Status:  Unutilized 

Comment;  224  sq.  ft.  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use  storage 

Bldg  T-211 

Fort  Sara  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219340194 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  1  story  wood  frame. 

off-site  use  only,  most  recent  use — 

instruction  bldg. 
Bldg.  T-1031 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency-  Army 
Property  Number  219340195 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2  story  n-ood  frame. 

off-site  use  only,  most  recent  use — photo 

lab 

Bldg.  T-1 126 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency  Army 

Property  Number  219340196 

Stator  Unutilized 

Comraenl:  4720  sq.  ft..  2  story  wood  frame. 

needs  rcfaab,  off-site  use  only,  most  recent 

use — blood  donor  center 


Bldg.  P-5902 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Number  219340197 

Status:  Unutilized 

Comment:  1157  sq.  ft.,  1  story  wood  frame, 
off-site  use  only,  most  recent  use- 
warehouse 

Bldg.  240,  Fort  Hood 

Ft.  Hood.  TX,  Bell,  Zip:  76544 

Landholding  Agency:  Army 

Property  Number  219410314 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  315,  Fort  Hood 

Ft.  Hood.  TX.  Bell.  Zip:  76544-      • 

Landholding  Agency:  Army 

Property  Number  219410315 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  316,  Fort  Hood 

Ft.  Hood.  TX.  Bell.  Zip:  76544- 

Landholding  Agency:  Army 

Property  Number  219410316 

Status:  Unutilized 

Conunent:  1500  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 

Bldg.  317,  Fort  Hood 

Ft.  Hood.  TX,  Bell.  Zip:  76544- 

Landholding  Agency:  Army 

Property  Number  219410317 

Status:  Unutilized 

Comment;  2000  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  3436.  Fort  Hood 
Ft.  Hood,  TX.  Bell.  Zip;  76544- 
Landholding  Agency:  Army 
Property  Number  219410320 
Status;  Unutilized 
Comment;  1080  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  3437.  Fort  Hood 
Ft.  Hood.  TX,  Bell.  Zip:  76544- 
Landholding  Agency;  Army 
Property  Number  219410321 
Status:  Unutilized 
Comment:  1080  sq.  ft..  1 -story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  4480,  Fort  Hood 
Ft.  Hood,  TX.  Bell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Number  219410322 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  871,  Fort  Bliss 
El  Paso,  TX,  El  Paso.  Zip:  79916- 
Landholding  Agency-  Army 
Property  Number  219420455 
Status:  Unutilized 
Comment:  3540  sq.  ft..  1-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 
Bldg.  1165.  Fort  Bliss 
El  Paso.  TX.  El  Paso,  Zip:  79916- 
Landholding  Agency-  Army 
Property  Number  219420456 
Status:  Unutilized 
Conmient:  5263  sq.  ft.,  1-story  wood,  needs 

repair,  most  recent  use — office,  off-site  use 

only 


Bldg.  1675,  Fort  Bliss 

El  Paso,  TX,  El  Paso,  Zip:  79916- 

Landholding  Agency:  Army 

Property  Number  219420457 

Status:  Unutilized 

Comment:  3674  sq.  ft..  1-story  wood,  needs 

repair,  most  recent  use — office,  off-site  use 

only 

Bldg.  4717,  Fort  Bliss 

El  Paso,  TX,  El  Paso,  Zip;  79916- 

Landholding  Agency:  Army 

Property  Number  219420458 

Status:  Unutilized 

Comment:  1081  sq.  ft.,  1-story  wood,  needs 

repair,  most  recent  use — office,  off-site  use 

only 
Bldg.  4718,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Number  219420459 
Status:  Unutilized 
Comment:  899  sq.  ft.,  1 -story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 

Bldg.  4719,  Fort  Bliss 

El  Paso,  TX.  E!  Paso,  Zip:  79916- 

Landholding  Agency:  Array 

Property  Number:  219420460 

Status;  Unutilized 

ConMnent;  519  sq.  ft.,  1-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 
Bldg.  4105,  Fort  Hood 
Ft.  Hood,  TX,  Coryell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Number  219420463 
Status;  Unutilized 
Comment;  2535  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use — storage,  off-site 

use  only 

Bldgs.  7050,  7058 

Fort  Bliss 

Ft.  Bliss.  TX.  Zip:  79916- 

Landholding  Agency:  Army 

Property  Number  219430181 

Status:  Unutilized 

Comment:  1809-8584  sq.  ft.,  1-story  wood 

frame,  needs  rehab,  most  recent  use — 

office/club,  off-site  use  only 
Bldgs.  828-830 
Fort  Hood 

Ft.  Hood,  TX,  Bell,  Zip:  76544- 
Landholding  Agency  Army 
Property  Number  219430182 
Status:  Unutilized 
Comment;  4780  sq.  ft.  2-stor>',  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  1,  Fort  Hood 
Lubbock,  TX,  Lubbock,  Zip:  79408- 
Landholding  Agency;  Army 
Property  Number  219440336 
Status:  Unutilized 
Comment:  11440  sq.  ft.,  1-story,  fair 

condition,  to  be  vacated  6/30/95,  off-site 

removal  only,  most  recent  use — army 

reserve  center 
Bldg.  2.  Fort  Hood 
Lubbock.  TX.  Lubbock,  Zip:  79408- 
Landholding  Agency:  Army 
Property  Number  219440337 
Status:  Unutilized 
Conunent:  2818  sq.  ft..  1  story,  fair  condition, 

to  be  vacated  6/30/95.  off-site  removal 


only,  most  recent  use — army  reserve  center 

maintenance  shop 
Bldg.  P-452 
Fort  Sam  Houston 

San  Antonio.  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219440449 
Status:  Excess 
Comment:  600  sq.  ft.,  1  story  stucco  frame, 

lead  paint,  off-site  removal  onlv,  most 

recent  use — bath  house 
Bldg.  P-2009 
Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219440450 
Status:  Excess 
Comment:  144  sq.  ft.,  1  story  brick  frame, 

lead  ptaint,  off-site  removal  only,  no 

utilities,  most  recent  use — flammable 

material  storage 

Bldg.  T-5016 

Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip;  78234-5000 

Landholding  Agency:  Army 

Property  Number  219440451 

Status:  Excess 

Comment;  3146  sq.  ft.,  1  story  wood  frame, 
asbestos  &  lead  paint,  limited  utilities,  off- 
site  removal  only,  most  recent  use — fire 
station  vehicle  storage 

Bldg.  T-5017 

Fort  Sam  Houston 

San  Antonio,  TX.  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number  219440452 

Status:  Excess 

Comment:  3146  sq.  ft.,  1  story  wood  frame, 
asbestos  &  lead  paint,  off-site  removal  only, 
most  recent  use — admin/storage 

Bldg.  T-5018 

Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number  219440453 

Status;  Excess 

Comment:  1140  sq.  ft.,  1  story  wood  frame, 
asbestos  &  lead  paint,  off-site  removal  only, 
most  recent  use — fire  station 

Bldg.  P-6615 

Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip;  78234-5000 

Landholding  Agency:  Army 

Property  Number  219440454 

Status:  Excess 

Comment:  400  sq.  ft.,  1  story  concrete  frame, 
off-site  removal  only,  most  recent  iKe — 
detached  garage. 

Virginia 

Bldg.  T-6015 

U.S.  Army  Logistics  Center  &  Fort  Lee 

Shop  Road 
Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency  Army 
Property  Number-  219012376 
Status;  Unutilized 
Comment:  2124  sq.  ft.,  2  story,  most  ret  ent 

use — barracks;  f)oor  condition:  needs  major 

rehab 

Bldg.  T3003.  Fort  Picket 

W  33rd  Street 

Blackstone  Co  Nottoway  VA  23824 

Landholding  Agency  Army 

Property  Number  219440446 
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Status-  Underutilized 

Comment:  1750  sq.  f t ,  t  story  wood  frame. 

most  recent  use — confinement  facility. 

need  repairs 
Uldg  T2800.  Fort  Picket 
Off  Armistead  Road 
Blackstone  Co:  Nottoway  VA  2.1824 
Landholding  Agency:  Army 
Property  Number-  219440447 
Status:  Underutilized 
Cxjmment:  2056  sq.  ft.,  1  stor>  wood  fram»'. 

most  recent  use — clinic,  need  repairs 
BldR.  T2857.  Fort  Picket 
Off  Armistead  Road 
Blackstone  Co:  Nottoway  VA  23824 
Landholding  Agency  Army 
Property  Number  219440448 
Status:  Underutilized 
Comment:  2987  sq.  ft..  1  storj-  wood  framt-. 

most  recent  use — admin 

Washington 

Reserve  Center.  Longview 

14  Port  Way 

l.ongview  Co:  Cowlitz  WA  9863;; 

Landholding  Agency:  Anny 

F»roperty  Number:  219320368 

Status:  Unutilized 

Coounent:  17304  sq.  ft.  1  stor>-  Uaininn 

facility 
Wisconsin 

Bldg.  7174.  Fort  McCov 

Ft.  McCoy.  WI.  Monroe,  Zip:  54656- 

Landholding  Agency:  Army 

Property  Number:  219320372 

Status:  Underutilized 

Comment:  8466  sq.  ft.,  l-»tory,  presence  of 

asbestos,  needs  rehab,  used  intermittently 

bv  Army,  most  recent  use — gen.  piirposp 

warehouse 
Bldg.  7176,  Fort  McCoy 
Ft.  McCoy,  WL  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219320373 
Status:  Underutilized 
Comment:  5415  sq.  ft..  1-story,  presence  of 

asbestos,  needs  rehab,  used  intermittently 

by  Army,  most  recent  use — gen  purpose 

warehouse 
Bldg.  7261,  Fort  McCoy 
Ft.  McCoy.  Wl.  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219320374 
Status:  Unutilized 
Comment  4800  sq.  ft.,  1-story,  presence  of 

asbestos,  needs  rehab,  used  intermittently 

by  Army,  most  recent  use — gen.  purpose 

warehouse 
Bldg.  556  Fort  McCoy 
Ft.  McCoy,  Wl,  Monroe.  Zip:  54656- 
Landholding  Agency:  Anny 
Property  Number:  219320386 
Status:  Underutilized 
tbmraent:  3748  sq.  ft.  ea..  l-story.  presence 

of  asbestos,  needs  rehab,  used 

intermittently  by  Army,  most  rei«at  u-se — 

unit  chapel 

Bldg.  455,  Fort  McCoy 

Ft.  McCoy,  Wl.  Monroe.  Zip:  54656- 

Landholding  Agency:  Army 

Property  Number:  219320390 

Status:  Underutilized 

(Comment:  2750  sq.  ft.,  1-story,  presence;  ol 
ast)estos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  u-se — admiii/.supply 


Bldg  2321 

Fort  McCoy 

Ft.  McCoy.  Wl,  Monroe.  Zip:  54656- 

Landholding  Agency:  Army 

Property  Number:  219430225 

Status:  Unutilized 

Comment:  682  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — heat  plant 
Bldg  2673 
Fort  Mc-Cov 

Ft  MrCoy.  WI.  Monroe.  Zip  54656- 
Landholding  Agency  Army 
Property  Number-  219430226 
Status:  Unutilized 
Comment:  13515  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — theater 

Oldg.  2842 

Fort  McCoy 

Ft.  .McCoy,  Wl,  Monroe,  Zip:  54656- 

Landholding  Agency  Army 

Property  Number  219430227 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use — range  support  bWg 
Bldg  10105 
Fort  McCoy 

Ft.  Mc<x)y,  WW  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number  219430228 
Status:  Unutilized 
Comment:  3944  sq  ft.,  l-story,  needs  rphab, 

most  recent  use — warehouse 

Bldg.  10106 

Fort  McCoy 

Ft  McCloy,  WI,  Monroe,  Zip:  54656- 

Landholding  Agency-  Army 

Property  Number:  219430229 

Status:  Unutilized 

Comment:  4105  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — warehouse 
Bldg.  10107 
Fort  McCoy 

Ft.  McCoy,  WI,  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number  21943Q230 
Status:  Unutilized 
Comment:  3944  sq.  ft..  1 -story,  needs  rehab. 

most  recent  use — warehouse 
Bldg.  10108 
Fort  McCoy 

Ft.  McCoy,  WI,  Monroe.  Zip:  54656- 
l.andholding  Agency:  Army 
Property  Number  219430231 
Status:  Unutilized 
(xjmment:  3944  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — warehouse 
Bldg.  2110 
Fort  McCoy 

Ft.  McCoy,  WI.  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219430232 
Status:  Unutilized 
Comment:  18270  sq.  ft.,  l-story.  needs  rfhah. 

most  recent  use — vehicle  maint 
Dlilg.  2320 
Foit  McCoy 

Ft.  McCoy.  WI,  Monroe,  Zip:  5465t>- 
Landholding  Agency;  Anny 
Property  Number:  210430233 
Status:  Unutilized 
Comment:  33345  sq.  ft.,  l-story.  needs  rehab, 

most  recent  use — vehicle  maint. 

Bldg.  2327 
Fort  McCov 


Ft  McCoy,  Wl,  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219430234 
Status:  Unutilized 

Cx)mment:  3464  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — vehicle  maint 

Bldg.  2328 
Fort  McCoy 

Ft.  McCoy.  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219430235 
Status:  Unutilized 

Comment:  4000  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — vehicle  maint. 

Bldg.  2763 

Fort  McCoy 

Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 

Landholding  Agency:  Army 

Property  Number  219430236 

Status:  Unutilized 

Cx)mment;  3250  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — admin. 
Bldg.  2173A 
Fort  McCoy 

Ft.  McCoy,  WI.  Monroe.  Zip:  54656- 
Landholding  Agency;  Array 
Property  Number:  219430237 
Status:  Unutilized 
Comment:  705  sq.  ft.,  l-stor>'.  needs  rehab. 

most  recent  use — dispatch  bldg. 
Bldg.  2747 
Fort  McCov 

Ft.  .McCoy,' Wl,  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219430238 
Status:  Unutilized 
Comment:  168  sq.  ft.,  1-sfory.  needs  rehab. 

most  recent  use— dispatch  bldg. 

Bldg.  2755 
Fort  McCoy 

Ft  McCoy.' Wl.  Monroe.  Zip:  546.56- 
Landholding  Agency  Army 
Property  Number  219430239 
Status.  Unutilized 

Comment:  168  sq.  ft.,  l-story.  needs  rehab, 
most  recent  use — dispatch  bldg 

Bldg.  2853 
Fort  McCoy 

Ft.  McCoy.  WI,  Monroe.  Zip:  .54656- 
Landbolding  Agency:  Army 
Property  Number:  219430240 
Status:  Unutilized 

Comment:  168  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — dispatch  bldg. 

Bldg.  651 
Fort  McCoy 

Ft.  McCoy,'  WI.  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219430242 
Status:  Unutilized 

Comment:  2350  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use— dining  facility 

Uldg.  850 

Fort  McCoy 

Ft.  McCoy,  WI.  Monroe,  Zip:  54656- 

Landholding  Agency:  Army 

Property  Number:  219430243 

Status:  Unutilized 

Cumntent:  2350  sq.  ft.,  l-storr,  needs  rehab, 

most  recent  use— dining  facility 
1 3  Storage  Facilities 
Fort  McCoy 

Ft  McCoy.  WI,  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 


Property  Number  219430244 
Status:  Unutilized 

Location:  Bldgs.  1157.  1156. 1353.  1357, 
1873, 1874.  2182,  2185,  21M.  2192,  2324. 
.  2325,  2S26 
Comment:  224-5520  sq.  ft.,  l-story, needs 
rehab,  most  recent  use — storage 

Land  (by  State) 

Georgia 

Land  (Railbed) 

Fort  Benning  Co:  Muscc^ee  CA  31905 
Landholding  Agency:  Army 
Property  Number  219440440 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

Kansas 

Parcel  1 

Fort  Leavenworth 

Combined  Arms  Center 

Fort  Leavenworth  Co:  Lea\-enworth  KS 

66027-5020 
Landholding  Agency:  Army 
Property  Number  219012333 
Status:  Underutilized 
Comment:  14. 4+  acres. 
Parcel  3 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  .\miy 
Property  Number  219012336 
Status:  Underutilized 
Comment:  261+  acres:  heavily  forrested:  no 

access  to  a  public  right-of-way;  selected 

periods  are  reserved  for  mililar>-/lraining 

exerrises. 
Parcel  4 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Anny 
Property  Number  219012339 
Status:  Underutilized 
Coirunent:  24.1+  acres;  selected  periods  an- 

reserved  for  military/training  exert:ises; 

steep/ wooded  euea. 
Parcel  6 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  O):  Leavenworth  K.S 

66027-5020 
Location:  Extreme  north  east  comer  of 

installation  in  Flood  Plain  of  tt»e  Missouri 

River. 
Landholding  Agency:  Army 
Property  Number  219012340 
Status:  Underutilized 
Comment:  1280  acres;  selected  periods  are 

reserved  for  military/training  exercises. 
Parcel  F 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Lesveowortli  Co;  Leavenworth  KS 

66027-5020 
Landholding  Agency  Army 
Property  Number  219012552 
Status:  Unutilized 
Comment:  33.4  acres:  area  is  land  locked; 

heavily  wooded:  periodic  flooding 


Minnesota 

Land 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co;  Ramsejr  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120269 

Status:  Underutilized 

Comment:  Approx.  25  acres,  possible 

contamination,  secured  area  with  alteroatt- 

access. 

Montana 

U.S.  Army  Reserve  Center 

Marcella  Avenue 

Lewistown  Co:  Fergus  MT 

Landholding  Ageiwy:  Army 

Property  Number  219420009 

Status:  Unutilized 

Comment:  4  16  acres  of  bare  lamJ 

Nevada 

Parcel  A 

Hawthorne  Army  Ammunition  Plaot 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W  edge  of 

Walker  Lane 
Landholding  Agency;  Army 
Property  Number  219012049 
Status:  Unutilized 
Comment:  160  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  problem. 
Parcel  B 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral,  NV  69415- 
Location:  At  foot  of  eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  SW  edge  of 

Walker  Lane 
Landholding  Agency:  Army 
Property  Number  219012056 
Status:  Unutilized 
Comment:  1920  acres:  road  and  utility 

easements;  no  utility  hookup:  possible 

flooding  problem 

Parcel  C 

Hawthorne  .^^r!y  Ammunition  Plant 

Hawthorne  Co;  Mineral,  NV  89415- 

Location:  South-stnithwest  of  Ha-wthome 
along  HWAAP's  South  Magazine  Area  at 
western  edge  of  State  Route  359 

Landholding  Agency:  Army 

Property  Number;  219012057 

Status:  Unutilized 

Comment:  85  acres:  road  &  utility  easements; 
no  utility  hookup 

Parcel D 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral,  NV  89415- 

Location:  South-southwest  of  Hawthorne  • 
along  HWAAP's  South  Magazine  Area  at 
western  edge  of  State  Route  359 

landholding  Agency;  Armv 

Property  Number  219012058 

Status;  Unutilized 

Comment:  955  acres;  road  &  utility- 
easements:  no  utility  hookup 

Ohio 

5  acres 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto,  OH  45662 
Landholding  Agency:  Army 
Property  Number  219320313 
Status:  Unutilized 

Comment;  5  acres  including  paved  roads, 
parking,  sidevralks.  etc. 


3  acres 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co;  Sandusky,  OH  43438 
Landholding  Agency  Anny 
Property  Number  219320316 
Status:  UoutUized 

Comment;  3  acres  including;  paved  mads. 
paiicing.  side\%-alks.  etc. 

Tennessee 

Milan  Army  .Ammunition  Plant 

Milan  Co:  Carroll,  TN  38358- 

l.ocat ion:  Plmnt  boundary  in  the  northeast 

corner  of  the  plant  &  housing  area 
Landholding  Agency;  Anny 
Property  Number:  219010547 
Status:  Excess 
Comment;  17.2  acres;  right  of  en!r>  le^^ai 

constraint 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins.  TN  61299-60(»0 
Landholding  Agency;  Anny 
Property  Number;  2i901233fi 
Status:  Unutilised 
Comment:  8  acres:  unimpnoved;  could 

provide  access:  2  acres  unusable;  nw 

explosives 
Land 

Milan  Army  Ammunition  Plant 
NE  corner  of  plant  &  housing  art?* 
Milan  Co;  Carroll,  TN  38358 
Landholding  Agency-:  Army 
Property  Number:  219240780 
Status:  Unutilized 
Comment;  17.2  acres;  secured  area  w/ 

alternate  access;  most  recent  use — liuffer 

zone 

Texas 

Vacant  Land.  Fort  Sam  Houston 

All  of  Block  1800.  Portions  of  Blocks  inno. 

3100  and  3200 
San  Antonio  Co;  Beyr,  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220438 
Status;  Unutilized 
Comment:  250.33  acres.  85%  loc:ated  in 

floodplain;  possibility  of  unexploded 

ordnance 
Old  Camp  Bullis  Road 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar.  TX  78234-5000 
Landholding  Agency;  Army 
Property-  Number  21942tM61 
Status;  Unutilized 

Comment;  7  16  acres:  rural  gravel  road 
Camp  Bullis,  Tract  9 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar.  TX  78234-5000 
Landholding  Agency  Army 
Prof)erty  Number  219420462 
Status:  Unutilized 
Comment;  1.07  acres  of  undeveloped  land 

Suitable/Unavailable  Properties 

Buildings  (by  Statei 

Arizona 

Bldg.  S-306 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 
Landholding  Agency:  Army- 
Property  Number:  219420346 
Status:  Unutilized 

Comment:  4103  sq  ft.  2  stor>-,  needs  major 
rehab. 
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Colorado 

BIdgs.  T-3449,  T-741 

FortCawon 

Colorado  Springs  Co:  El  Paso  CO  8091 3 

Landholding  Agency:  Army 

Property  Numben:  219320205,  219410255 

Status:  Unutilized 

Comnient:  7528  sq.  ft.  ea..  1  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — storage  ft  admin. 

Bldg.  T-740 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  8091 3 

Landholding  Agency:  Army 

Property  Number:  219410254 

Status:  Unutilized 

Comment:  2382  sq.  ft.,  1  story  wood  frame, 
needs  rehab.  Presence  of  asbestos,  most 
recent  use — admin.,  off-site  use  only 

Bldg  T-1817 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number:  219410256 

Status:  Unutilized 

Comment:  5310  sq.  f^.,  2  story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  T-2740 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number  219410257 

Status:  Unutilized 

Comment:  1916  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  T-106 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number:  219410259 

Status:  Unutilized         ' 

Comment:  25749  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  S-6275 

Fort  Carson 

Colorado  Springs  CO:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number  219410262 

Status:  Unutilized 

Comment:  679  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only. 

Georgia 

Bldg.  T-201,  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314 

Landholding  Agency:  Army 

Property  Number:  219420357 

Status:  Unutilized 

Comment:  2929  sq.  ft..  1  story  wood  frame, 
needs  repair,  most  recent  use— offices,  off- 
site  use  only. 

Bldg.  T-902,  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314 

Landholding  Agency:  Army 

Property  Number:  219420360 

Status:  Unutilized 

Comment:  2990  sq.  ft.,  1  story  wood  frame, 
needs  repair,  most  recent  use — offices,  off- 
site  use  only. 

Bldg.  704,  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314 


Landholding  Agency:  Army 
Property  Number  219420364 
Status:  Unutilized 

Comment:  2028  sq.  ft.,  1  story,  need  major 
repairs,  most  recent  use — admin. 

Kentucky 

BIda  05711.  Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  ZIP:  42223- 

Landholding  Agency;  Army 

Property  Number  219410340 

Status:  Unutilized 

Comment:  10944  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop. 
Bldg.  05713,  Fort  Campbell 
Ft.  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410341 
Status:  Unutilized 
Comment:  10.944  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 

Bldg.  5715 

Fort  Campbell 

Fort  Campbell,  KY,  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219410355 

Status:  Unutilized 

Comment:  10.944  sq.  ft  .  1  story;  needs 
rehab.:  presence  of  asbestos;  most  recent 
use— vehicle  maintenance  shop;  off-site 
use  only 

Bldg.  5717 

Fort  Campbell 

Fort  Campbell,  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219410357 

Status:  Unutilized 

Comment:  10,944  sq.  ft.;  1  story;  needs 
rehab.;  presence  of  asbestos;  most  recent 
use — vehicle  maintenance  shop;  off-site 
use  only 

Bldg.  5723 

Fort  Campbell 

Fort  Campbell.  KY.  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219410359 

Status:  Unutilized 

Comment:  10.944  sq.  ft.;  1  story;  needs 

rehab.;  presence  of  asbestos;  most  recent 

use — vehicle  maintenance  shop;  off-site 

use  only 
Bldg.  5725 
Fort  Campbell 

Fort  Campbell.  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410361 
Status:  Unutilized 
Comment:  10,944  sq.  ft.;  1  story;  needs 

rehab.;  presence  of  asbestos;  most  recent 

use-vehicle  maintenance  shop;  off-site  use 

only 
Bldg.  232 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430147 
Status:  Unutilized 
Comment:  8042  sq.  ft..  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

adminin.,  off-site  use  only 
Bldg.  230 
Fort  Campbell 
Ft.  Campbell,  KY,  Christian,  Zip:  42223- 


Landholding  Agency:  Army 

Property  Number  219430148 

Status:  Unutilized 

Comment:  6042  aq.  ft.,  2-story,  needs  repair, 

presence  of  asbestos,  roost  recent  use — 

admin.,  off-<it«  use  only 
Bldg.  Ill 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430149 
Status:  Unutilized 
Comment:  17,993  sq.  ft.,  2-story,  needs 

repair,  presence  of  asbestos,  most  recent 

use — transient  family  quarters 
Bldg.  30 
Fort  Campbell 

Ft.  Campbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430151 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  250,  252 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430157 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  2105 

Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219430159 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  2905 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219430162 
Status:  Unutilized 
Comment:  2000  sq.  ft..  1-story,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

classroom,  off-site  use  only 

Louisiana 

Bldg.  3322.  Fort  Polk 
Texas  Avenue 

Ft.  Polk  Co:  Vernon  Parish  LA  71459 
Landholding  Agency:  Army 
Property  Number  219440441 
Status:  Underutilized 

Comment:  480  sq.  ft.,  1  story,  needs  repairs, 
most  recent  use — offices. 

Maryland 

Bldgs.  TMA4,  TMA5,  TMA8,  TMA9 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320292 

Status:  Unutilized 

Comment:  approx.  800  sq.  ft.,  steel  plate, 

gravel  base  ammunition  storage  area,  fair 

condition. 

Nevada 

U.S.  Army  Reserve  Center 
685  East  Plumb  Lane 


Reno  Co:  Washoe  NV  89502 

Landholding  Agency:  Army 

Property  Number  219340180 

Status:  Unutilized 

Comment:  11457  sq.  ft..  Reserve  Center  8c 

2611  sq.  ft.  vehicie  repair  sbop  on  4.29 

■cres,  presence  of  asbestos,  1  story  each. 

perpetual  easement  for  road  right  of  way  50 

ft.  from  property. 

Texas 

Bldg.  P-2000,  Fort  Sam  Houston 
San  AntoiuoGo:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number  219220380 
Status:  Underutilized 
Comment:  49542  aq.  ft.  3-slory  brick 

structure,  within  Natioaal  Landmark 

Historic  District. 
Bldg.  P-ZOOl.  Fort  Sara  Houstoa 
San  Antonio  Co:  Bexar  TX  78234 
Landfaoiding  Agency:  Army 
Property  Number  219220390 
Status:  Underutilized 
Comment:  16539  sq.  ft..  4-story  brick 

structure,  within  National  Landmark 

Historic  District. 
Bldg.  P-2007,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number  219220391 
Status:  Underutilized 
Comment:  13058  sq.  ft..  4-«tory  brick 

structure,  within  NatioaaJ  Landoiark 

Historic  District 
Bldg.  T-189,  Fort  Sam  Houstoa 
San  Antonio  Co:  Bexar  TX  7S234 
Landholding  Agency:  Army 
Property  Numben  219220402 
Status:  Underutilized 
Comment:  11949  sq.  ft.,  4-stor)'  brick 

structure,  within  National  Landmark 

Historic  District,  possible  lead 

contamination. 

Bldg.  P-8249 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219440455 

Status:  Excess 

Conunent:  2775  sq  ft.,  1-story  wood  frame. 

lead  paint,  off-site  removal  only,  most 

recent  use — family  housing. 

Virginia 

Bldg.  T3004,  Fort  Pickett 

Blackstone.  VA  Nottoway,  Zip:  23824- 

Landholding  Agency:  Army 

Property  Number  219310317 

Status:  Unutilized 

Comment  2350  sq.  ft.  1 -story  wood  frame. 

needs  repair,  most  recent  use — clinic. 
Bldgs.  T3022-T3024.  Fort  Pickett 
Blackstone.  VA  Nottoway.  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310318-219310320 
Status:  Unutiiired 
Comment:  5310  sq.  ft  each.  2-story  wood 

fr^me,  needs  repair,  most  recent  use — 

barracks. 
Bldg.  T3026.  Fort  PIcken 
Blackstone.  VA  Nottoway.  Zip;  23824- 
Landbolding  Agency:  Aiiny 
Property  Number  219310321 
Status:  Unutilized 


Comment:  3550  sq.  ft.,  1-story  wood  fetune. 

needs  repair,  most  recent  use— dining 

room. 
Bldgs.  T3025,  T3040-T3041.  T3049-T30S0. 

Fort  VtdkMW 
Blackstone,  VA  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310322-219310326 
Status:  Unutilized 
Comment:  2950  sq.  ft.  each,  1 -story  wood 

frame,  needs  repair,  most  recent  use — 

dining  room. 

Bldgs.  T3029-T3030,  T3037-T3039,  T3042- 

T3048,  T3051-T3054,  T3027-T3028  Fort 

Picket 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310327-219310344 
Status:  Unutilized 
Conmient:  5310  sq.  ft.  each,  2-8tory  wood 

frame,  needs  repair,  most  recent  use — 

barracks 
Bldgs.  T3031-T3036,T3057  Fort  Pickett 
Blackstone,  VA.  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310345-219310351 
Status:  Unutilized 
Conunent:  2987  sq.  h.  each.  l-8tor\'  wood 

frame,  needs  repair,  most  recent  use — 

admin./supply 
Bldg.  T3055,  Fort  Pickett 
Blackstone,  VA,  Nono«ray,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number  219310352 
Status:  Unutilized 
Comment:  2488  sq.  ft.  l-story  wood  frame. 

needs  repair,  most  recent  use — admin./ 

supply 
Bldg.  TT3001,  Fort  Pickett 
Blackstone.  VA.  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number  219310353 
Status:  Unutilized 
Comment:  3302  sq.  ft..  1-story  wood  frame. 

most  recent  use — chapel 
Bldg.  TA3002,  Fort  Pickett 
Blackstone,  VA.  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number  219310354 
Status:  Unutilized 
Comment:  360  sq.  ft.,  1-storj'  wood  fr^me, 

most  recent  use — clinic 
Bldg.  178,  Fort  Monroe 
Ft  Monroe,  VA  23651 
Landholding  Agency:  Army 
Property  Number:  219320357 
Status:  Unutilized 
Conunent:  1470  sq.  ft.  1  story,  need  repairs. 

most  recent  use — entomology  facility,  off- 
site  use  only. 
Quarters  19201  &  19209 
Fort  Lee  Co:  Prince  George.  VA  23801 
Landholding  Agency:  Army 
Property  .Number  219410365 
Status:  Excess 
Comment:  8370  sq.  ft  ea.,  2  stor>'  family 

quarters  with  6  units  each,  off-site  use  only 
Quarters  19202. 19204, 19206. 19208.  19211 

&  19213 
Fort  Lee  Co:  Prince  George.  VA  23801 
Landholding  Agency:  Army 
Property  Number  219410966 
Status:  Excess 
Comment:  8404  sq.  ft.  ea..  2  story  family 

quarters  with  6  units  each,  off-site  use  only 


Quarters  19203, 19205,  19207 

Fort  l«e  Co:  Prince  George.  VA  23801 

Landholding  Agency:  Army 

Property  Number  219410367 

Status:  Excess 

Comment:  9416  sq.  ft.  ea.,  2  stor>'  family 

quarters  with  8  units  each,  off-^te  use  only 
Quarters  19210, 19214 
Fort  Lee  Co:  Prince  George,  VA  23801 
Landholding  Agency:  Army 
Property  Number:  219410368 
Status:  Excess 
Comment:  7084  sq.  ft  ea..  2  story  family 

quarters  with  6  units  each,  off-site  use  only 
Quarters  19212 

Fort  Lee  Co:  Prince  George,  VA  23801 
Landholding  Agency:  Army 
Property  Numb«r  219410369 
Status:  Excess 
Comment  14098  sq.  ft.  2  story  family 

quarters  with  12  units,  off-site  use  only 

Land  (by  State) 

New  Jersey 

Land — Camp  Kilmer 

Plainfield  Avenue 

Edison  Co:  Middlesex.  Nj  08817 

Landholding  Agency:  Army 

Property  Number  219230358 

Status:  Underutilized 

Comment:  approx.  10  acres  in  the  southwest 

comer  of  site,  most  recent  use — reserve 

training,  wooded  area. 

Suitabie/Fo  Be  Excessed 

Buildings  (by  Statef 

.Maryland 

Bldg.  101 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Section 

Silver  Spring  Co:  Montgomery.  MD  20910- 

Landholdiog  Agenc>':  Army 

Property  Number;  219012678 

Status:  Underutilized 

Comment:  18438  sq.  ft;  needs  rehab;  possible 

asbestos;  building  listed  on  National 

Historic  Register 

Bldg.  104 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Section 

Silver  Spring  Co:  Montgomery.  MD  20910- 

Landholding  Agency:  Army 

Property  Number  219012679 

Status:  Underutilized 

Comment:  12495  sq.  ft.;  needs  rehab;  possible 

asbestos:  building  listed  on  .National 

Historic  Register 
Bldg.  107 

VValter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery.  MD  20910- 
Landholding  Agency:  Army 
Property  Number  219012680 
Status:  Underutilized 
Comment  4107  sq.  ft.;  possible  structural 

deficiencies:  possible  asbestos,  historic 

property. 
Bldg.  120 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery.  MD  2O910- 
Landholding  Agency:  Army 
Property  Number  219012681 
Status:  Underutilized 


17892 


Federal  Register  /  Vol.  60,  No.  67  /  Friday.  April  7.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  67  /  Friday,  April  7,  1995  /  Notices 


17893 


Comment:  2442  sq.  f).:  ponibl*  structural 
deficiencies:  possible  asbestos:  historic 
property. 

LAND  (by  State) 

Texas 

Land-Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070 
Landholding  Agency:  Army 
Property  Number  2199014814 
Status:  Unutilized 

Comment:  43  08  acres,  includes  buildings/ 
structures/ parking  and  air  strip. 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

82  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number:  219014000,  219014009. 

219014012.  21901 401 S-219014051. 

219014057,  219014060,  219014292, 

219110109,  219120247,-219120250. 

219230190.  219330001-219330002. 

219430265-219430290.  21944007fr- 

219440082 
Status  Unutilized 
Reason:  Secured  Area 
Two  Bedroom  Apt. 
Anniston  Army  Depot 
Wherry  Housing — Terrace  Homes  Apt. 
Anniston  Co:  Calhoun  AL  36201- 
Landholdng  Agency:  Army 
Property  Number:  219130108 
Status:  Excess 

Reason:  Extensive  deterioration 
45  Bldgs.,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number:  219220341-219220344. 

219310016.  219320001,  219330003- 

219330010.  219340114,  219340116. 

219340118,  219340120.  219340122- 

219340126.  21941001&-219410019, 

219410022-219410023.  219430260- 

219430264,  219440083-219440084. 

219440087-219440097.  219510095- 

219510096 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  25203,  25205-25207.  25209,  25501, 

25503,  25505,  25507,  25510.  29101,  29103- 

29109 
Fort  Rucker 
StageHeld  Areas 

Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219410020-219410021. 

219410024 
Status:  Unutilized 
Reason:  Secured  area 
27  Bldgs. 

Phosphate  Development  Works 
Muscle  Shoals  Co:  Colbert  AL  35660-1010 
Landholding  Agency;  Army 
Property  Number:  219220789-219220815 
Status:  Unutilized 
Reason:  Extensive  deterioration 
17  Bldgs..  Fort  McQellan 
Ft-McQellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency;  Army 
Property  Number:  219130019,.  219410003. 

219420125.219440098-219440111 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  402-C 

Alabama  Army  Ammunition  Plant 

Childersburg  Co:  Talladega  AL  35044 

Landholding  Agency:  Army 

Property  Number  219420124 

Status:  Unutilized 

Reason:  Secured  Area 

Alaska 

16  Bldgs. 

Fort  Creel y 

Ft.  Greely  AK  99790- 

Landholding  Agency:  Army 

Property  Number:  219210124-219210125. 

219220320-219220332 
Status:  Unutilized 
Reason:  Extensive  deterioration 
3  Bldgs..  Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks  AK  99505- 
Landholding  Agency:  Army 
Property  Numbers:  219230183-219230184. 

219410027 
Status:  Unutilized 
Reason:  Extensive  deterioration  (some  are  in 

a  secured  area) 
Bldg.  1144.  Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks/North  AK 

99703- 
Landholding  Agency:  Army 
Property  Number:  219240273 
Status:  Unutilized 
Reason:  Secured  area  within  airport  runway 

clear  zone 
Bldgs.  5001,  5002.  Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks/North  AK 

99703- 
Landholding  Agency:  Army 
Property  Numbers:  219240274-219240275 
Status:  Unutilized 
Reason:  Secured  area  flood  way 

Bldg.  1501.  Fort  Greely 

Ft.  Greely  AK  99505- 

Landholding  Agency:  Army 

Property  Number  219240327 

Status:  Unutilized 

Reason:  Secured  area 

Sull. .an  Roadhouse,  Fort  Greely 

Ft.  Greely  AK 

Landholding  Agency:  Army 

Property  Number:  219430291 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Arizona 

32  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff.  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Numbers:  219014560-219014591 
Status:  Underutilized 
Reason:  Secured  area 

10  properties:  753  earth  covered  igloos;  above 

ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Numberr  219014592-219014601 
Status:  Underutilized 
Reason:  Secured  area 


9  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015-5000 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Numbers:  219030273-219030274. 

219120175-219120181 
Status:  Unutilized 
Reason:  Secured  area 
Bldgs.  84001.68054 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numbers:  219210017.  219430315 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldgs.  S-2085.  S-6078 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/LaPaz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Numbers:  219330020-219330021 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  T-231 
Yuma  Proving  Ground 
Yuma  Co:  LaPaz  AZ  85365-9104 
Landholding  Agency:  Army 
Prof)erty  Number  219510093 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3007 

Yuma  Proving  Ground 
Laguana  Army  Airfield 
Yuma  Co:  LaPaz  AZ  85365-9104 
Landholding  Agency;  Army 
Property  Number  219510094 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Arkansas 

Fort  Smith  USAR  Center 

Fort  Smith 

1218  South  A  Street 

Fort  Smith  Co:  Sebastian  AR  72901- 

Landholding  Agency;  Army 

Property  Number  219014928 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Army  Reserve  Center 
Hwy  79  North 

Camden  Co:  Calhoun  AR  71701-3415 
Landholding  Agency:  Army 
Property  Number  219220345 
Status:  Unutilized 
Reason:  Extensive  deterioration 
97  Bldgs. 
Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency;  Army 
Property  Numbers:  219340023-219340090. 

219420132-219420137. 219430292- 

219430314 
Status;  Unutilized 
Reason:  Secured  area  (most  are  extensively 

deteriorated) 

6  Bldgs. 

Pine  Bluff  Arsenal 

Pine  Bluff  Co;  Jefferson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number  219420138-219420142. 

219440077 
Status:  Unutilized 


Reason;  Secured  Area    Extensive 
deterioration 

California 

Bldgs.  P-177.  P-178,  325,  S-308.  S-308A,  T- 

308B 
Fort  Hunter  Liggett 
Jolon  Co;  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number:  219012414-219012415, 

219012600, 219240284-219240285, 

219240287 
Status:  Unutilized' 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  (Some  are  in  a  secured 

area.) 

Bldg.  18 

Riverbank  Army  Ammunition  Plant 
5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219012554 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

11  Bldgs.,  Nos,  2-8,  156. 1. 120.  181 
Riverbank  Army  Ammunition  Plant 
Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 

Property  Number:  219013582-219013588. 

219013590,  219240444-219240446 
Status:  Underutilized 
Reason;  Secured  Area 

9  Bldgs. 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626-5000 

Landholding  Agency;  Army 

Property  Number  219013903-219013906, 

219120051,  219340008-219340011 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated.) 
Bldgs.  S-108,  S-290 
Sharpe  Army  Depot 
Lathrop  Co:  San  Joaquin  CA  95331- 
Landholding  Agency:  Army 
Property  Number  219014290.  219230179 
Status;  Underutilized 
Reason;  Secured  Area 
Bldg.  S-184 
Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 
Landholding  Agency;  Army 
Property  Number  219014602 
Status:  Underutilized 
Reason:  Secured  Area 

12  Bldgs. 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number  219014713-219014717. 

219014719-219014721,  219230181. 

219320012 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  P-88 

Sierra  Army  Depot 

Road  Oil  Storage 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number  219014707 

Status:  Unutilized 

Reason:  Oil  Storage  Tank 

Bldgs.  173,  177 

Roth  Road — Sharpe  Army  Depot       » 


Lathrop  Co;  San  Joaquin  CA 

Landholding  Agency:  Army 

Property  Number  219014940-219014941 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  13, 171, 178  Riverbank /Vmmun  Plant 

5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  S-521,  Sharpe  Site 

Lathrop  Co:  San  Joaquin  CA  95331- 

Landholding  Agency;  Army 

Property  Number  219240155 

Status:  Unutilized 

Reason;  Secured  Area 

Bldgs.  T-187,  403  Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928 

Landholding  Agency:  Army 

Property  Number  219240321,  219440184 

Status:  Unutilized 

Reason;  Secured  Area    Extensive 

deterioration 
Bldgs.  36,  257,  Tracy  Facility 
Tracy  Co:  San  Joaquin  CA  95376 
Landholding  Agency:  Army 
Property  Number  219330023.  219330025 
Status:  Unutilized 
Reason:  Secured  Area 
10  Bldgs..  Fort  Irwin 
Ft.  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency;  Army 
Property:  Number  219330026-219330035 
Status:  Unutilized 
Reason:  Secured  Area    Extensive 

Deterioration 

23  Bldgs. 

DDDRW  Sharpe  Facility 

Tracy  Co;  San  Joaquin  CA  95331 

Landholding  Agency:  Army 

Property  Number  219430017-219430039. 

219430317 
Status:  Unutilized  ^ 

Reason;  Secured  Area 
US  Army  Reserve  Center 
Rio  Vista  Co:  Sonoma  CA  94571 
Landholding  Agency;  Army 
Property  Number  219430316 
Status:  Unutilized 
Reason;  Floodway 

6  Buildings 
Oakland  Army  Base 
Oakland  Co;  Alameda  CA  94626 
Location:  Include:  90,  790,  792.  807.  829,  916 
Landholding  Agency:  Army 
Property  Number  219510097 
Status:  Unutilized 

Reason;  Secured  Area  Within  2000  ft  of 
flammable  or  explosive  material 

Colorado 

70  Bldgs. 

Pueblo  Army  Depot 

Pueblo  Co;  Pueblo  CO  81001- 

Location;  14  miles  East  of  Pueblo  City  on 
Highway  50 

Landholding  Agency:  Army 

Property  Number  219012209,  219012211, 
219012214,  219012216,  219012221, 
219012223-219012224,  219012226- 
219012228,  219012230-219012231, 
219012233,  219012235-219012237, 
219012239-219012257,  219012260- 


219012275,  219012287,  219012290- 

219012298,  219012300. 219012743, 

219012745,  219012747-219012748, 

219120058-219120061 
Status:  Unutilized 
Reason:  Secured  Area 
26  Bldgs.,  Pueblo  Depot  Activity 
Pueblo  CO  81001 
Landholding  Agency;  Army 
Propert)'  Number  219240466-219240482 
Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 
Bldgs.  T-317.  T-412,  431,  433 
Rocky  Mountain  Arsenal 
Commerce  Co;  Adams  CO  80022-2180 
Landholding  Agency:  Army 
Property  Number  219320013-219320016 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area  Extensive 

deterioration 
Bldg.  230 

Fitzsimons  Army  Medical  Center 
Aurora  Co:  Adams  CO  80045-5001 
Landholding  Agency:  Army 
Property  Number  219330036 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  T-2741.  T-2742,  T-2743.  T-2744,  T- 

2745 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 
Landholding  Agency:  Army 
Property  Niunber  219410033-219410037 
Status:  Unutilized 
Reason:  Extensive  deterioration 

6  Buildings 

Fitzsimons  Army  Medical  Center 
Aurora  Co:  Adams  CO  80045-50001 
Location:  Include:  115, 116, 136, 137, 150, 

154 
Landholding  Agency:  Army 
Property  Number  219510085 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldgs.  152,  153,246,248 
Fitzsimons  Army  Medical  Center 
Aurora  Co:  Adams  CO  80045-50001 
Landholding  Agency:  Army 
Property  Number:  219510086 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material  Extensive  deterioration 

Georgia 

Fort  Stewart 

Sewage  Treatment  Plant 

Ft.  Stewart  Co:  Hinesville  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219013922 

Status:  Unutilized 

Reason:  Sewage  treatment 

Facility  12304 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Location:  Located  off  Lane  Avenue 

Landholding  Agency;  Army 

Property  Number  219014787 

Status:  Unutilized 

Reason:  Wheeled  vehicle  grease/inspection 

rack 
117  Bldgs. 
Fort  Gordon 
Augusta  Co;  Richmond  GA  30905- 
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LandholdbiK  .^gwn.  f  Army 
Propertv  Hvtatmr.  219Z2026a.  71S220Z79. 
219220281.  2ia23S299.  219320020. 
219320026-219320029.  219330060- 
210330060.  219410038-219410131. 
219420144-219420145.  21M40199 
Status:  Unutilizad 
Reason:  Extensive  deterioralioB 
Bldgs.  11726-11727 
Fort  Gordo* 

Augusta  Co:  Richmond  CA  30806-  ''. 

LaodtKUduig  Agency:  Army 
Property  Number:  21921O13A-21921O130 
Status:  Unutilized 
Reason:  Sacured  Area 
4  Bidgs.,  Fort  Benning 
Ft.  BeaningCo:  MuflCQBMGA  3190& 
Landholdin);  Agency:  Anny 
Property  Numb«r:  2191220334-210220337 
Status;  Ukuiilizad 
Reason:  Detached  (avatory 
Bldg.  1673.  Fort  Benning 
Ft.  Benning  Co:  MuKoge*  GA  31906 
Londholding  AgaiM:y;  Anmy 
Property  Number  219220742 
Status:  Unutilized 
Reason:  Extensive  deterioratiao 
9  Bidgs 
FortGiUan 

Forest  Park  Co:  Qayfon  CA  30050 
Landholding  Agency:  Army 
Property  Number:  219310001.  219310003- 

219310094.  2I93100ad-218310090. 

219310106.  219310107.  219320030. 

219320033 
Status:  Unutilized 
Reason:  Extensve  deterioration 
13  Bldgs  .  Fort  Stovwart 
Hinesvllle  Co:  Liberty  GA  31314 
Landholding  Agancy:  Army 
Property  Number:  219420155.  219420158. 

219420161-219420163.  21M20168- 

219420169.  219440193-219440108 
Status:  Unutilized 
Reason:  Extonaiva  dotarioratioo 
18  Bldgs..  Hunter  Army  AirfieM 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agpwry  Army 
Property  Nuabar  21»420t52-21942Ol&3. 

21943031B-21943O325.  219440186- 

219440192 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Hawaii 

PU-01.  02.  03,  04,  05,  06.  07,  0*.  09.  10,  11 

Schofield  Barracks 

Kolekoe  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  26786- 

Landholding  Agencry:  Amy 

Property  Number:  219014S36-219014837 

Status:  Unutilized 

Reason:  Secured  Area 

P-3384.  T-2281 

Schofield  Barracks 

Wahiawa  Co:  Wabiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219030361.  219510090 

Status:  Unutilized 

Reason:  Secured  Area 

BIdga.  T-ISIO.  S-13a.  S-130.  T-»19.  T- 

1081.  T-1082.  T-2283  Fort  Shatter 
Honolulu  Co:  Honolulu  HI  96819 
Landholding  Agency:  Army 
Property  Numbor  219320035.  219510087 


Status:  Unutilized 

Reason:  Extensive 

Bldgs.  754-C.  P-1519  A/B  Scbofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786 

Landholding  Agency:  Anriy 

Proporty  Miioiliii   21B321K»«.  219420154 

Status:  Unutilized 

Reason:  Exiennvw  deterioration 

Bldg.  572 

Wheeler  Army  AirfieM 

Wahiawa  HI  96857 

Landholding  Agency:  Army 

Property  Number  2195100n 

Status:  Unutiliad 

Reason:  Secured  Area 

Illinois 

609  Bldgs.  and  Groups 

loliet  Army  Ammunition  Plant 

joliet  Co:  Will  ILbi>436- 

Landholding  Agency:  Army 

Property  t^imtmr.  219010153-21W10317. 

219010319-219010407.  219010409- 

219010413,  21901041.5-219010439. 

219011750-219011879.  219011881- 

219011908.  219012331,  21901J076- 

219013138.  219014722-219014781. 

219030277-21<}03O27».  21904U354. 

2 1 9140441-219 140446.  219210146. 

219240457-219240465.  219330062- 

219330094 
Status:  Unutilized 
Reason:  Secured  Area;  many  within  2.000  ft. 

of  flammable  or  explosive  materials;  some 

within  (loodway. 
Bldgs.  58.  59  and  72.  69.  64.  105 
Rock  island  Anonal 

Ro<Jc  Island  Co:  Rock  Island  IL  61299-5000 
Landholding  Agency:  Army 
Property  Number  219110104-219110108 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  133.  Rock  biand  Araeiul 

Gillespie  Avenue 

Rock  i^nd  Co:  Rock  Island  IL  6129»- 

Landholding  Agency:  Army 

Property  Number  219210100 

Status:  Underutilized 

Reason:  Extensive  deterioration 

13  Bidgs.  Savanna  Amy  Depot  Activity 

Savanna  Co:  Carroll  IL  61074 

Landholding  Agency:  Army 

Property  Number  219230126-219230127. 

219430326-219430335.  219430397 
Status;  Unutilized 
Raaaoo;  bOensive  dateriorattoa 
Bldgs.  103,  114.417.110 
Charles  Meivin  Price  Support  Cantor 
Granite  City  Co:  Madison  IL  62040 
Landholding  A^^ency:  Army 
Property  Number  21942Oia2-21»«201M. 

219510008 
Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 
Indiana 
263  Bldg». 

Indiana  Army  Ammunition  Plant  (INAAP) 
Charlestown  Co:  Clark  IN  47111- 
Landholding  AgBOcy:  Army 
Property  Nun«berT  219010913-219010920. 

219010924-21 9tna936.  219010952. 

219010955.  219010S57.  219010959- 

219010960.  219010962-219010964. 

2190109fl«- 219010867.  219010e6»- 


219010970.  219011449.  219011454.' 
219011456-219011457.  219011459- 
219011464.  219013764,  219013848. 
219014608-219014653.  219014655- 
219014861.  219014663-219014683. 
219030315,  219120168-219120171. 
219140425-219140440. 219219162- 
219210155.  219230034-219230037. 
219320036-219320111,  Zl  94201 70- 
219420181.  2T94401 59-21 9440163 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammabie  or 
explosive  material  (Most  are  within  a 
secured  area.) 

61  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vannillion  IN  47966- 

Landholding  Agency:  Army 

F>roperty  Number  2 1 901 1 584 .  21901 1 586- 
219011587.  219011589-219011590." 
219011592-219011627.  219011829- 
219011636.219011638-219011641.     ' 
219210149-219210151,  219220220. 
219230032-219230033,  219430336- 
219430338 

Status:  Unutilized 

Reason:  Secured  Area 

2  Bldgs. 

Atterbury  Reserve  Foroea  Training  Area 

Edinburgh  Co:  fohnson  IN  48124-1096 

Landholding  Agency:  Army 

Property  Number  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2635,  Indiana  Army  Ammunitioa  Plant 

Charlestown  Co:  Gark  IN  471 1 1 

Landholding  Agency:  Army 

Property  Number  219240322 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Iowa 

93  Bldgs 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Motnes  lA  52638- 

Landholding  Agency:  Army 

Property  Number  219012605-219012807. 

219012609.  219012611.  219012613. 

219012615.  219012620,  219012622. 

219012624,  219013706-219013738. 

219120172-219120174.  219440112- 

219440158. 219510089 
Status:  Unutilized 
Reason:  (Many  are  in  a  Secured  Area)  (Mo«t 

are  within  2000  ft.  of  flammabie  or 

explosive  material.) 
28  Bldgs.,  Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  LA  52638 
Landholding  Agency:  Army 
Property  Number  219230005-219230029. 

219320017.  21933O061.  219340091 
Status:  Unutilizad 
Reason:  Extensive  deterioration 


Kansas 

37  Bldgs. 

Kansas  Army  Ammunition  Plant 

Production  Area 

Parsons  Co:  Labette  KS  67357- 

Landholding  Agency:  Array 

Property  Number  219011909-219011945 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 

ft.  of  flammable  or  explosive  materiai) 
222  Bldgs. 
Sunflower  Army  Ammunition  Plant 


34425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219040039,  219040045, 
219040048-219040051,  219040053. 
219040055. 219040063-219040067, 
219040072-219040080,  219040086- 
219040099, 219040102.  219040111- 
219040112,  219040118-219040119. 
219040121-219040124.  219040126. 
219040128-219040133,  219040136- 
219040137,  219040139-219040140. 
219040143,  219040149-219040154. 
219040156.  219040160-219040165. 
219040168-219040170,  219040180, 
219040182-219040185.  219040190- 
219040191. 219040202,  219040205- 
219040207.  219040208.  219040210- 
219040221. 219040234-219040239, 
219040241-219040254,  219040256- 
219040257,  219040260,  219040262- 
219040267, 219040270-219040279, 
219040282-219040319,  219040321- 
219040323.  219040325-219040327, 
219040330-219040335.  219040349, 
219040353, 219110073.  219140569- 
219140577,  219140580-219140591, 
219140594,  219140599-219140601. 
219140606-219140612,  219420185- 
219420187 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Floodway  Secured  Area 

21  Bldgs. 

Sunflower  Army  Ammunition  Plant 

35425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219040007-219040008. 

219040010-219040012,  219040014- 

219040027, 219040030-219040031 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway 
28  Bldgs. 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Propertv  Number  219240632,  219240080. 

219420188-219420191.  219430040. 

219440164-219440183.  219510092 
Status:  Unutilized 
Reason:  Extensive  deterioration 

11  Latrines 

Sunflower  Army  Ammunition  Plant 

35425  West  103'rd 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Propertv  Number  219140578-219140579. 

219140593, 219140595-219140598. 

219140602-219140605 
Status:  Unutilized 
Reason:  Detached  Latrine 
75  Bldgs.. 

Sunflower  Army  Ammunition  Plant 
DeSota  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number  219240333-219240394. 

219240402, 219240410-219240416, 

219240420,  219240434-219240437 
Status:  Unutilized 
Reason:  Secured  Area  Within  2000  ft.  of 

flammable  or  explosive  material  Extensive 

deterioration 


Kentucky 

Bldg.  126 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co.  Fayette  KY  40511- 
Location:  12  miles  northeast  of  Lexington, 

Kentucky 
Landholding  Agency:  Army 
Property  Number  219011661 
Status:  Unutilized 
Reason:  Secured  Area  Sewage  treatment 

facility 
Bldg.  12 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 

Kentucky 
Landholding  Agency:  Army 
Property  Number  219011663 
Status:  Unutilized 

Reason:  Industrial  waste  treatment  plant. 
6  Bldgs.,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219320113-219320115. 

219320132-219320133.  219410146 
Status:  Unutilized 
Reason:  Extensive  deterioration 
42  Bldgs.,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219340247.  219340249- 

219340250, 219340253.  219410144. 

219420192, 219430043-219430058. 

219440258-219440277 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are  in 

a  secured  area.)^  -- 

22  Buildings,  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121 

Location:  Include:  9253.  9255,  9257,  9262, 

9330,  9345,  9365,  9366,  9458,  9459,  9471. 

9472.  9601,  9602,  9609,  9610.  9612,  9613. 

9621-9642 
Landholding  Agency:  Army 
Property  Number  219510078 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are 

detached  latrines) 
77  Bldgs. 
Fort  Knox 

Ft   Knox  Co:  Hardin  KY  40121 
Landholding  Agency:  Army 
Property  Number  219510079-219410084 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6115.6120,6121 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219510091 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Louisiana 

42  Bldgs 

Louisana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number  219011668-219011670. 

219011700,  219011714-219011716. 

219011735-219011737,  219012112. 

219013571-219013572.  219013863- 

219013869, 219110124,  219110127. 

219110131. 219110135-219110136, 

219120290, 219240137-219240150, 

219420330-219420332 


Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material) 
(Some  are  extensively  deteriorated) 

Staff  Residences 

Louisiana  Army  Ammunition  Plant 

Doyline  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number  219170284-219120286 

Status:  Excess 

Reason:  Secured  Area 

5  Bldgs,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219320282,  219340107- 
219340108,  219430339-219430340 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Maryland 

56  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  .Number  219011406-219011417 
219012608, 219012610,  219012612. 
219012614,  219012616-219012617, 
219012619. 219012623.  219012625- 
219012629. 219012631. 219012633- 
219012635.  219012637-21901264.2. 
219012645-219012651,  219012655- 
219012664. 219013773.  219014711- 
219014712, 219030316.  219110140. 
219240329 

Status:  Unutilized 

Reason:  Most  are  in  a  secured  area.  (Some  are 
within  2000  ft.  of  flammable  or  explosive 

•  material)  Some  are  in  a  floodway) 

Bldg.  1958 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel.  MD  20755- 

Landholding  Agency:  Army 

Property  Number  219014789 

Status:  Unutilized 

Reason:  Secured  area 

Bldg.  10401 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Harford  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219110138 

Status:  Unutilized 

Reason:  Sewage  treatment  plant 

Bldg.  10402 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219110139 

Status;  Unutilized 

Reason;  Sewage  pumping  station 

37  Bldgs.  Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel.  MD  20755- 

Landholding  Agencv:  Army 

Property  Numbers:  219130059.  219140458, 
219140460-219140461,  219140465, 
219140467,  219140510,  219210123. 
219220142. 219220146-219220147 
219220153, 219220171-219220173, 
219220190-219220192.  219220195- 
219220197,  21P240121,  219310022, 
219310026-219310027, 219310031- 
219310033,  219320144,  219330114- 
219330118,  219340013, 219420333- 
219420334 
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.SlAtua:  UnutiliMd 


dlirioiBlton 
BIdgs.  133.  135  Fori  Ritthm 
Ft.  Ritchi«  Co:  Wmstnnfflon  MD  21719-5010 
Landholding  Agency.  Army 
Property  Nuafans:  219330109-719330110 
Sutm:  Underolilizad 
Reason:  Secur«d  Ar«« 
HIdg  T-116.  PtwT  DMnck 
Frederick  Or  Frederick  MU  21762-MIM 
Lxndholding  Agency:  Army 
Property  Number:  219340012 
Statue  Unutiliaad 
R«a«on:  Extentive  dlrioilion 

BIdg  4900,  AbnTdwn  Prtwtng  Ground 

(k):  fiarford  MD  210O5-5Om 

Landholding  Agency;  Army 

I»roperty  Number  219230»>l»9 

Status:  Uniiliiized 

Reason.  Wrthio  airport  runway  clear  zone 

Vtassachutetts 

Material  Terhnotogjr  Lab 

40.'>  Arsenal  Street 

VVatertotra  Co:  Middlesex  MA  02132- 

Landholding  Agency:  Aimy 

Property  NnmiMr  219120161 

Status:  UndOTvlHizMl 

Reason:  Within  2O0O  ft.  of  n«nunabl«  or 

explosiv*  materiai:  floodway  sacured  aroa 
BIdgs.  T-102.  T-1  TO.  Tin.  Hudson  Family 

Hsg 
Notick  RDftE  Center 
Bruen  Road 

Hudson  Co:  MiddiMex  MA  01749- 
Landholdhrg  Agency:  Army 
Property  Number.  2tt22O10»-21922m07 
Status;  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  3462.  Camp  Edwards 
Masaachusetts  Military  R»^enration 
Bourne  Co;  Barnstable  MA  024020-5003 
Landholding  Co:  Army 
Property  Number  219230095 
Status:  Unutilized 

Reason:  Secured  area:  extensive  deterioratloD 
BIdgs.  3596.  1209-1211  Camp  Edward'^ 
Massachusetts  Military  Riiservation 
Bourne  Co:  Barnstable  MA  02462-5003 
Landholding  Agency:  Army 
IVoperty  Number:  21923009«.  219310010- 

219310020 
Status:  Unutilized 
Keason:  Secured  Area 

Michigan 

Uldgs.  802.  MM 

US.  Army  Garrison  Seliridf^ 

Mt  ClemeiM  Co:  Macomb  Ml  4MM3- 

Landbolding  Agency:  Army 

Property  Numbor  2190123&5-219O12356 

SMna:  Unutilized 

Reason:  WiituD  airport  run%w«y  clear  zone. 

Floodway.  Secured  Area 
Datroil  ArtM*)  Tank  Plant 
2S251  Van  Dyka  Avanua  ^     -*^ 

Warren  Co:  Macaaab  Ml  48090-  > 

Landholdiug  Af^ncy:  Army 
Property  Ntunbur  2)91)14605 
Status:  Ui 
Raaaon: 


BIdgs.  5755-5730 

Newport  WaeiiaiKi  TVaiaini^  SHe 

Carteton  Co:  Monroe  MI  40166 

l.jmdholding  Agency:  Army 


Property  Number  219310060-219310001 

Status:  Unutilized 

Reason:  Secuiad  Ama.  Extansivc 

deterioration 
25  BIdg*. 

Fort  Custer  Training  Center 
2501  20th  Street 

Augusta  Co:  KalannauM  Ml  49102-920& 
Landholding  Agency  Armv 
Property  Ntanber:  219014947-219014903. 

21914O447-2191404.'>4 
Status:  Unutilizad 
Reason:  Securad  Aiaa 
Minnesota 

170Btdgs. 

Twin  Cities  Army  Ammuiiitiun  Plant 

New  Brighton  Co:  Ramsay  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120165-219120187. 
219210014-219210015.  219220227- 
219220235.  219240328.  219310055- 
219310056. 219320145-219320156. 
219330090-219330108.  219340015. 
219410159-219410189.  21942tn95- 
219420284.  219430059-21*430004 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosivv  material.) 
(Some  are  extsnsrveiy  deteriorated) 

Mississippi 

BIdgs.  8301.  8303-0305.  9158 
Mississippi  Aimy  Amrounitioii  Pliuil 
Stennis  Space  Center  Go:  Hancock  MS 

39529-7000 
Landholding  Agency:  Anny 
Property  Number  219040438-219O4O442 
Status:  Unutilized 
Reason:  Within  2000  fl.  of  Samnabla  or 

explosivc  material.  Secured  Ana 

Missouri 

Lake  Qfy  Armv  Ammo.  Plant 

59.  59A.  59C.  59B 

Independence  Co;  )ackson  MO  &405O- 

Landholding  Agency:  Army 

Property  Number  21901366^219013669 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  •1.2.3 

St.  Louis  Airny  Ammunition  PUiit 

4800  Coodfellow  Blvd. 

St.  Louis  Coc  St.  Louis  MO  631 20-1 798 

Landholding  Agency;  Army 

Property  Number  219120007-219120009 

Status:  Unutilized 

Reason:  Secured  Area 

19  BIdgs. 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co;  Pulaitki  MO  65473- 
;    5000 

.l.andholding  Agency-  Army 
P»operty  Number  219140422-219140423. 
*    21 94 30065-2 1 94 3008 1 
Stotus:  Underutilized 
^toason:  Withm  2000  It  of  flainmabla  or 
axplosive  material 

Nevada 

7  BIdgs.  "i 

Hawthoma  Amy  AmisuiririaB  Plant  ' 

Hawthorne  Co:  Minatal  NV  89415^ 

Landholding  Agancy:  Army 

Property  Number:  2190119&3.  214011050. 

219012UO1-2I9O120O2.  219O12100. 

219013614.219230090  


Status:  Unutilized 

Reason:  Secured  Ar«a 

BIdg.  396 

Hawthorne  Army  Ammorrffion  Plant 

Bachelor  EnKsted  Qirs  W/EHning  PaciHHes 

Hawthoma  Co;  Mineral  NV  8941 5- 

Location:  East  side  of  Decatur  Slr«wt — North 
of  Maine  Avenue 

Landhoidkng  Agency:  Amry 

Property  Number  219011997 

Status:  Unutilized 

Reason:  Within  arrport  runway  claar  tame. 
.Secured  Araa 

57  BIdgs. 

Hawthorne  Army  Ajirmuntrion  Pfant 

Hawthorne  Co:  Mineral  NV  8941^- 
La^dholding  Agency  Army 

Propertv  Niratber  219012009.  219012013. 
219012021.  219012044.  219011615- 
219013651.  219013653-219013656, 
219013650-219013601.  219013863. 
219013665,  219340016-219340021 

Status;  UnderatiFized 

Reason:  Secured  Aree  (Some  within  airport 
runway  clear  zone:  many  within  2O0O  ft.  of 
flammable  or  explosrve  material) 

62  Concrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  North  Mag.  Area 

Landholding  Agency:  Army 

Property  Number  219120150 

Statur  Unutilized 

Reason:  Secured  Area 

259  Concrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  South  &  Central  Mag.  Areas 

Landholding  Agency:  Army 

Property  Number  219120151 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  00169.  0QA3* 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219240276.  219330119 
Status:  Unutilized 
Reason:  Extensive  defer  toi  at  ion 

New  Jersey 

217  BIdgs. 

Armament  Res.  Dev.  ft  Eag.  Ctr. 

Picatinny  Arsenal  Co:  Morris  N)  07806-5000 

Location:  Routa  15  North 

Landholding  Agency:  Army 

Property  Number:  21901O44O-219O1O474. 
219010476.  219010478.  219010639- 
219O10067.  219010669-219010721. 
219012423-219012424.219012426- 
219012428.219012430-219012431. 

'.    219012433-219012466,219012469- 

-    219012472.219012474-219012475. 

'>  219012756-219012760.219012763- 
219012767.219013787.219014306- 
219014307,219014311.219014313- 

'    219014321.219030269.219140617. 

*    219230118-219230125.219240315- 
219240316.  219420001-21942000. 
21 951 0OO?-2t951O0O7 

Status:  Excess 

Reason;  Secured  Area  (Most  are  within  2000 
ft.  of  fferamable  or  explowrve  mefertal.) 
(Some  *n*  extensively  deteriorated)  (Some 
are  in  a  floodway) 


35  BIdgs. 

Fort  Monmouth 

Wall  Co:  Monmouth  N)  07719- 

[.andholding  Agency:  Army 

Property  Ntunber  219012829-219012833. 

219012837.  219012841-219012842. 

219013786.  219230177.  219320157. 

219330129-219330140.  219420335. 

219440201-219440211 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated)  (Some  are  in  a  floodway) 
12  BIdgs..  Military  Ocean  Terminal 
Bayonne  Co:  Hudson  Nj  07002- 
Landholding  Agency  Army 
Property  Number  21901 3890-219013«96. 

219330141-219330143.  219430001. 

219440200 
Status:  Unutilized 
Reason:  Floodway,  Seciuied  .\rRa 

24  BIdgs.,  Fort  Dix 

Ft.  Dix  Co:  Burlii^oo  NJ  08640 

Landholding  Agency:  Army 

Property  Number  21951O009-219510014 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Structure  403B 

Armament  Research.  Dev.  &  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  K)  0780&-MXW 

Landholding  Agency:  Army 

Property  Number:  219510001 

Status:  Unutilized 

Reason:  Drop  Tower 

.New  Mexico 

BIdgs.  21384,  28356,  32010.  324ta4,  2«730. 

28830 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  N.M  88802 
Landholding  Agency:  Army 
Property  Number  219330144-219330147. 

219430126-219430127 
Status:  Unutilized 
Reason:  Extensive  Deterioration 

New  York 

7  BIdgs..  Fort  Totten 

Bayside  Co:  Queens  N\'  11357- 

Landholding  Agency:  Army 

Property  Number  219210130-219210131. 

2 1 9430082-2 194  30086 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdgs.  110,  143,  2084,  2105.  2110 
Seneca  Army  Depot 
Romulus  Co:  Seneca  NY  14541-5001 
Landholding  Agency:  Aniiy 
Property  Number  2192404.39.  21924044t»- 

219240443 
Status:  unutilized 
Reasons:  Secured  Area:  Extensiw 

deterioration 

BIdg.  124 

U.S.  Military  Academy 

West  Point  Co:  Orange  NY  10996 

Landholding  Agency:  Army 

Property  Number  219330148 

Status:  Unutilized 

Reason:  Extensive  deterioratioii 

BIdgs.  3008,  3077.  Stewart  Gardeiw 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553 

Landholding  Agency:  Army 

Property  Number  219420285,  219440236 

Status:  Unutilized 

Reason:  Extensive  deterioration 


Dldg  P-4370,  Fort  Drum 

Ft.  Drum  Co:  Jefferson  ttfY  13602 

Landholding  Agency:  Army 

Property  Number  219430004 

Status:  Unutilized 

Reason:  Sewage  pumping  station 

10  BIdgs.,  Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602 

Landholding  Agency:  Armv 

Propertv  Numbers:  219430005-219430012. 

219430014.219510016 
Status:  Unutilized 
Reason:  (Some  are  within  airport  runway 

clear  zone)  (Some  are  extensively 

deteriorated) 
5  Field  Range  Latrines 
Fort  Drum 

Ft.  Drum  Co:  JefTerson  NY  13602 
Location:  BIdgs.  S-2565.  S-2703.  S-2714.  S- 

2802.  S-2822 
landholding  Agency:  Army 
Property  Number:  219430013 
Status:  Unutilized 
Reason:  Detached  latrines 

North  Carolina 

24  BIdgs..  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Propertv  Numbers:  219420'286-21942029<i. 
219420293,  219420294,  219420297, 
219420303, 219440294-219440308 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  12 

Military  Ocean  Terminal 

Southport  Co:  Brunswick  NC  28461 -StKHl 

Landholding  Agency:  Army 

Property  Number  219510015 

Status:  Unutilized 

Keason:  Secured  Area 

Ohio 

63  BIdgs. 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Numberr.  219012476-219012507 

219012509-219012513.  219012515, 

219012517-219012518.  219012520. 

219012522-219012523.  219012525- 

219012528,  219012530-219012532. 

219012534-219012535.  219012537, 

219013670-219013677, 219013781. 

219210148 
Status:  Unutilized 
Reason:  Secured  Area 
BIdgs.  T-404,  T-78.  T-79.  T-97.  T-80,  309. 

317.  T-81  thruT-86 
Defense  Construction  Supply  Center 
Columbus  Co:  Franklin  OH  43216-5000 
Landholding  Agency:  Army 
Property  Numbers:  219240331,  219310034- 

219310039,  219440257 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 
12  BIdgs.,  Ravenna  Army  /^jumunitioa  Plant 
Ravenna  Co:  Portage  OH  44256-9297 
Landholding  Agency:  Army 
Property  Numbers:  219320399-21 93204 U) 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Oklahoma 
547  BIdgs. 


McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501-5000 
Landholding  Agency:  Army 
Propertv  Numbers:  219011674.  219011080. 

219011684.  219011687.  219012113. 

219013792.  219013981-219013991. 

219013994,  219014081-219014102. 

219014104.  219014107-219014137. 

219014141-219014159,  219014162. 

219014165-219014216.  219014218- 

219014274.  219014336-219014559. 

219030007-219030127.  219040004 
Status:  Underutilized 
Keason:  Secured  Area  (Some  are  within  2<XH) 

ft.  of  flammable  or  explosive  material) 
13  BIdgs. 
Fort  Sill 

Lawton  Co:  Comaoche  OK  73503- 
I^ndholding  Agency:  Army 
Property  Number  219130060.  219140525. 

219140528-219140529.  219140545- 

219140548,  219140550-219140551, 

219320337,  219440309.  219510023 
Status:  Unutilized 
Keason:  Extensive  deterioration 
22  BIdgs. 

McAlester  Army  Ammunition  Plant 
MnAlesterCo;  Pittsburgh  OK  74501 
Landholding  Agency:  Army 
Property  Number:  219310050-219310053. 

219320170-219320171,  219330149- 

219330160. 219430122-219430125 
Status;  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 
7  BIdgs..  Fort  Sill 
Lawton  Co:  Comanche  OK  73503 
Landholding  Agency:  Army 
Property  Number  219440310-21944031(. 
Status:  Unutilized 
Keason:  Detached  Latrines 

Oregon 

11  BIdgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co;  Morrow/Umatilla  OR  97838- 

Landholding  Agency;  Army 

Property  Number  219012174-219012176. 
219012178-219012179,  21901219O 
219012191,219012197-219012198.     . 
219012217.219012229 

Status:  Underutilized 

Reason:  Secured  Area 

24  BIdgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number  219012177.  21901218.>- 
219012186. 219012189.  219012195- 
219012196. 219012199-21901220S.  • 
219012207-219012208,  219012223. 
219012279,  219014304-219014305. 
219014782.219030362-219030363. 
219120032,  219320201 

Status;  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

Hays  Army  Ammunition  Plant 
300  Mifflin  Road 

Pittsburgh  Co:  Allegheny  PA  15207- 
Land  holding  Agency:  Army 
Property  Number  219011666 
Status:  Excess 
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Reason:  Secured  Area 

74  BIdgs. 

Port  Indianlown  CAP 

Annville  Co:  LabtDon  PA  1 7003-5011 

Landholding  Agency:  Anny 

Property  Number  219140267-219140270. 
219140272-219140274.  219140277- 
219140286.  219140292.  219140295. 
219140299. 219140302. 219140306- 
219140311.  219140313.  21914031&- 
219140320. 219140322-219140324. 
219420118. 219420120-219420123, 
219430106-219430121.  21944024O- 
210440256 

Status:  Unutilized 

Raaaon:  Extensive  deterioration  (Some  are 
detached  latrines) 

Bldg.  82001,  Reading  USARC 

Reading  Co:  Berlu  PA  19604-1528 

Laadholding  Agency:  Army 

Property  Number  219320173 

Sutus:  Unutilized 

RaMon:  Extensive  deterioration 

33  BIdgs 

Letterkenny  Army  Depot 

Chambersburg  Co:  Franklin  PA  17201 

Landholding  Agency:  Army 

Property  Numbers:  219420399-219420430. 
219430098 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 
deterioration 

South  Carolina 

22  BIdgs  .  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Numbers:  219410157-219410158. 

219440237-219440239.  219510017- 

219510022 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Tennessee 

45  BIdgs. 

Volunteer  Army  Ammo.  Plant 

Chattanooga  Co:  Hamilton  TN  37422- 

Landholding  Agency:  Army 

Property  Numbers:  219010475.  219010477, 
219010479-219010500.  219240127- 
219240136. 219420304-219420307. 
219430099-219430105 

Status:  Unutilized/Underutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 
(Some  are  extensively  deteriorated] 

32  BIdgs. 

Holston  Army  Ammunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  Agency:  Army 

Property  Numbers:  219012304-219012309, 
219012311-219012312.  219012314, 
219012316-219012317.  219012319, 
219012325.  219012328.  219012330. 
219012332.  219012334-219012335. 
219012337, 219013789-219013790, 
219030266,  219140613.  219330178, 
219440212-219440216.  219510025- 
219510028 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
h.  of  flammable  or  explosive  material) 

8  BIdgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 


Property  Numbers:  219240447-219240449, 
219320182-219320184.  219330176- 
219330177 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  Z-183A 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number  219240783 

Statu*:  UnuUlized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Texas 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76079- 
Landholding  Agency:  Army 
Property  Number:  219011665 
Status:  Unutilized 
Reason:  easement  to  city  of  Saginaw  for 

sewer  pipeline  ending  5/15/2023 
IB  BIdgs. 

Lone  Star  Army  Ammunition  Plant 
Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 
Landholding  Agency:  Army 
Property  Numbers:  219012524,  219012529. 

219012533,  219012536,  219012539- 

219012540.  219012542.  219012544- 

219012545.  219030337-219030345 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
BIdgs.  0021A.  0027A 
Longhom  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Numbers:  219012546,  219012548 
Status:  Underutilized 
Reason:  Secured  Area 
33  BIdgs.,  Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Property  Number:  219120064.  219130002, 

219140255.219230109-219230115. 

219320193-219320194,  219330163, 

219420314-219420327, 219430093- 

219430097.  219440217 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 
Bldg.  T-5000 
Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220100 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Swimming  Pools 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army 

Property  Number  219230108 

Status:  Unutilized 

Reason:  Extensive  deterioration 

6  BIdgs,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 

Landholding  Agency:  Army 

Property  Number:  219340022.  219340238. 

219410149,  219410151,  219430131. 

219510024 
Status:  Unutilized 


Reason:  Extensive  deterioration 

14  BIdgs.,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330161-219330162, 
219330473-219330474, 219340095- 
219340098.  219420309-219420313, 
219440439 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Bldg.  T-2514 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330475 

Status:  Unutilized 

Reason:  Pump  house 

BIdgs.  T-2916.  T-3180.  T-3192.  T-3398 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330476-219330479 

Status:  Unutilized 

Reason:  Detached  latrines 

Utah 

3  BIdgs. 

Tooele  Army  Def)ot. 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number:  219012153,  219012166. 

219030366 
Status:  Unutilized 
Reason:  Secured  Area 

11  BIdgs. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number:  219012143-219012144. 
219012148-219012149,  219012152, 
219012155,  219012156,  219012158, 
219012742.  219012751. 219240267 

Status:  Underutilized 

Reason:  Secured  Area 

12  BIdgs. 

Dugway  Proving  Ground 

Dugway  Co:  Toole  UT  84022- 

Landholding  Agency:  Army 

Property  Number:  219013996-219013999, 
219130008,  219130011-219130013, 
219130015-219130018 

Status:  Underutilized 

Reason:  Secured  Area 

18  BIdgs. 

Dugway  Proving  Ground 

Dugway  Co:  Toole  UT  84022- 

Landholding  Agency:  Army 

Property  Number:  219014693,  219130009- 
219130010,  219130014.  219220204- 
219220207.  219330179-219330185, 
219420328-219420329, 219440218 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4520 

Tooele  Army  Depot,  South  Area 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219240268 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Virginia 

173  BIdgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 
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Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number  219010833.  219010836. 
219010839,  219010842,  219010344, 
219010847-219010890,  219010892- 
219010912,  219011521-219011577. 
219011581-219011583,  219011585, 
219011588,  219011591,219013559- 
219013570,  219110142-219110143. 
219120071, 219140618-219140633. 
219440219-219440225,  219510031- 
219510033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 

13  BIdgs. 

Radford  Army  Ammunition  Plant 

Kadford  Co:  Montgomery  VA  24141- 

Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number:  219010834-219010835, 
219010837-219010838,  21901084O- 
219010841.  219010843.  219010e4S- 
219010846,  219010891,  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2(XX)  h.  of  flammable  or 
explosive  material  Secured  Area 

Comment:  Latrine,  detached  structure 

61  BIdgs. 

U.S.  Army  Combined  Arms  Support 

Command 
Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number:  219240084.  219240096. 

219240103-219240105, 219240107- 

219240118.  219330191-219330228. 

219340092-219340094.  219420340- 

219420342, 219510034 
Status:  Unutilized 
Reason:  Extensive  dsterioration  (Some  are  in 

a  secured  area.) 
13  BIdgs. 

Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  /^rmy 
Property  Number  219220210-219220218. 

219230100-219230103 
Status:  Unutilized 
Reason:  Secured  Area 
2  BIdgs. 
U.S.  Army  Combined  Arras  Support 

Command 
Fort  Lee  Co:  Prince  George  VA  73901- 
Landholding  .Agency:  Armv 
Property  Number:  219220312.  219220314 
Status:  Underutilized 
Reason:  Extensive  deterioration 

2  BIdgs.,  Fort  A.P.  Hill 

Bowling  Co:  CaroUne  VA  22427 

Landiiolding  Agency:  Army 

Property  Number:  219240313-219240314 

Status:  Underutilized 

Reason:  Detached  Latrines 

Bldg.  B7103-01.  Motor  House 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number  219240324 

Status:  Unutilized 

Reason:  Secured  /Vrea  Within  2000  ft  of 

flammable  or  explosive  material  Extensive 

deterioration 
8  BIdgs..  Fort  Pickett 


Blarkstone  Co:  Nottoway  VA  23824 

Landholding  A^ncy:  Army 

Property  Number:  219310136.  219310138- 

219310139.  219310141-219310145 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  160.  Fort  Monroe 
Ft.  Monroe  VA  23651 
Landholding  Agency:  Army 
Property  Number  219510029 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg  919.  Fort  Story 
Ft.  Story  Co:  Princees  Ann  VA  23459 
Landholding  Agency:  Army 
Property  Number:  219430015 
Status:  Unutilized 
Reason:  Floodway 
BIdgs.  1058, 1061,  Fort  Story 
Ft.  Story  Co:  Princess  Ann  VA  23459 
Landholding  .\gency:  Army 
Property'  Number.  219430016 
Status:  Unutilized 
Reason:  Extensive  deterioration 

56  BIdgs. 

Red  Water  Field  Office 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency;  Army 

Property  Number  219430341-219430396 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bristol  U.S.  Army  Reserve  Ctr. 
100  Piedmont  Avenue 
Bristol  Co:  Washington  VA  24201 
Landholding  Agency:  Army 
Property  Number  219440317 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  SSl23e 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427 
Landholding  Agency:  Army 
Property  Number  219510030 
Status:  Underutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Washington 

24  Training  Facilities 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-5000 

Landholding  Agency:  Armv 

Property  Number:  219430128 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
68  BIdgs.,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-5000 
Landholding  .\genry:  Army 
Property  Number  219430129,  219440226- 

219440229,  219440231-219440235 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

BIdgs.  524,  538.  539 

Ft.  Lawton 

Seattle  Co:  King  WA  98199 

Landholding  Agency:  Army 

Property  Number:  219430130 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
98  BIdgs.  (Barracks) 


Fort  Lewis 

Ft.  Lewia  Co:  Pierce  WA  9843.1 

Landholding  Agency:  Army 

Property  Number  219440230 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
152Bldgs..  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433 
Landholding  Agency:  Army 
Propertj'  Number  219S1003S-21951O(K6 
Status:  Unutilized 
Reason:  Secured  Area 

Wisconsin 

6  BIdgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Array 

Property  Number  219011094.  21901120«^- 

219011212.219011217 
Status:  Underutilized 
Reason:  Within  2(K)0  ft  of  flammable  or 

explosive  material  Other  environmental 

Secured  Area 
Comment:  friable  asbestos 
154  BIdgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  Wl  5391 3- 
Landbolding  Agency:  Array 
Property  Number  219011104,  219011106. 

219011108-219011113,  219011115- 

219011117,  219011119-219011120. 

219011122-219011139,  219011141- 

219011142.  219011144.  219011148- 

219011208. 219011213-219011216. 

219011218-219011234,  219011236, 

219011238.  219011240.  219011242. 

219011244.219011247,219011249. 

219011251.  219011254.  219011256. 

219011259.  219011263,  219011265. 

219011268,  219011270,  219011275. 

219011277,  219011280.  219011282. 
'219011284,219011286.219011290. 

219011293.  219011295.  219011297, 

219011300. 219011302.  219011304- 

219011311.  219011317,  219011319- 

219011321.219011323 
Status:  Unutilized 
Reason:  Within  2000  It.  of  flammable  or 

explosive  material  Other  environmental 

Secured  Area 
Comment:  friable  asbestos 
4  BIdgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI 
Lar<dholding  Agftncy:  Army 
Property  Number  219013871-219013873, 

219013875 
Status:  Underutilized 
Reason:  Secured  Area 

31  BIdgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  Wl 

Landholding  Agency:  Army 

Property  Number  219013876-219013878. 

219220295-219220311,  219510058- 

219510068 
Status:  Unutilized 
Reason:  Secured  Area 
6  BIdgs.  6513-27,  6823-2.  6861-4 
Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Armv 
Propertv  N-jHibsr:  219210007-219210009 


Federal  Register  /  Vol.  60,  No.  67  /  Friday.  April  7,  1995  /  Notices 


Status:  Unutilized 

RflMon:  Within  2000  ft.  of  flamnuble  or 

explosive  material  Secured  Area 
76  BIdgs..  Fort  McCoy 
US  Hwy.  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210115.  219240206- 

219240262.  219310208-219310225 
Status:  Unutilized 
Raaaon:  Extensive  deterioration 

Bldgs.  2845.  2860.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656 

Landholding  Agency:  Army 

Property  Number  219430002 

Status:  Unutilized 

Reason:  Detached  latrines 

Bldg.  6513-3 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913 

Landholding  Agency:  Army 

Property  Number  219510057 

Status:  Unutilized 

Reason:  Detached  Latrine 

124  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913 

Landholding  Agency:  Army 

Property  Number  219510069-219510077 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Land  (by  State) 

Alabama 

23  acres  and  2284  acres 

Alabama  Army  Ammunition  Plant 

110  Hwy.  235 

Childersburg  Co:  Talladega  Al  35044- 

Landholding  Agency:  Army 

Property  Number  219210095-219210096 

Status:  Excess 

Reason:  Secured  Area 

Alaska 

Campbell  Creek  Range 

Fort  Richardson 

Anchorage  Co:  Greater  Anchorage  AK  99507 

Landholding  Agency:  Army 

Property  Number  219230188 

Status:  Unutilized 

Reason:  Inaccessible 

Illinois 

Group  66A 

Joliet  Army  Ammunition  Plant 

joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219010414 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Parcel  1 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Location:  South  of  the  811  Magazine  Area, 

adjacent  to  the  River  road. 
Landholding  Agency:  Army 
Property  Number  219012810 
Status:  Excess 


Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Floodway 

Parcel  No.  2.  3 

Joliet  Army  Ammunition  Plant 

Joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219013796-219013797 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway 
Parcel  No.  4.  5,  6 
Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013798-219013800 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway 
Homewood  USAR  Center 
18760  S.  Halsted  Street 
Homewood  Co:  Cook  IL  60430- 
Landholding  Agency:  Army 
Property  Number  219014067 
Status:  Underutilized 
Reason:  Secured  Area  38,000  sq.  h.  &  4.000 

sq.  ft.  of  Land 

Rock  Island  Arsenal 

South  Shore  Molina  Pool  Miss.  River 

Molina  Co:  Rock  Island  IL  ei29»-5000 

Landholding  Agency:  Army 

Property  Number  219240317-219240318 

Status:  Unutilized 

Reason:  Floodway 

Indiana 

Newport  Army  Ammunition  Plant 
East  of  14th  St.  ft  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landhoiding  Agency:  Army 
Property  Number  219012360 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Land— Plant  2 

Indiana  Army  Ammunition  Plant 
Chariestown  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Property  Number  219330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Maryland 

Carroll  Island.  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012630.  219012632 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area 

New  Jersey 

Land 

Armament  Research  Development  ft  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landhoiding  Agency:  Army 
Property  Number  219013788 
Status:  Unutilized 


Reason:  Secured  Area 
Oklahoma 

McAlesler  Army  Ammo.  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Number  219014603 
Status:  Underutilized 
Reason:  Within  2000  fl.  of  flammable  or 

explosive  material 
Pennsylvania 

Lickdale  Railhead 

Fort  Indian>own  Gap 

Lickdale  Co:  Lebanon  PA  17038- 

Landholding  Agency:  Army 

Property  Number  219012359 

Status:  Excess 

Reason:  Floodway 

Tennessee 

Land 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN 

Landholding  Agency:  Army 

Property  Number  219013791 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Volunteer  Army  Ammo.  Plant 
Chattanooga  Co:  Hamilton  TN 
Location:  Area  around  VAAP — outside  fence 

in  buffer  zone. 
Landholding  Agency:  Army 
Property  Number  219013880 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Texas 

Land — Approx.  50  acres 

Lone  Star  Army  Ammunition  Plant 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number  219420308 

Status:  Unutilized 

Reason:  Secured  Area 

Virginia 

Fort  Belvoir  Military  Reservation — 5.6  Acres 
South  Post  located  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060- 
Location:  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Number  219012550 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 
Secured  Area 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Location:  Vacant  land  within  plant 

boundaries. 
Landholding  Agency:  Army 
Property  Number  219013783 
Status:  Unutilized 
Reason:  Secured  Area 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  PART  52 
RIN  315a-AE87 

Standard  Design  Certtficatlon  for  tt>e 
U.S.  Advanced  Boiling  Water  Reactor 
Design 

AGENCY:  Nuclear  Regulatory 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
proposes  to  approve  by  rulemaking  a 
standard  design  certification  for  the  U.S. 
Advanced  Boiling  Water  Reactor 
(ABWR)  design.  The  applicant  for 
certification  of  the  U.S.  ABWR  design 
was  GE  Nuclear  Energy,  The  NRC  is 
proposing  to  add  a  new  appendix  to  10 
CFR  part  52  for  the  design  certification. 
This  action  is  necessary  so  that 
applicants  or  licensees  intending  to 
construct  and  operate  a  U.S.  ABWR 
design  may  do  so  by  appropriately 
referencing  the  proposed  appendix.  The 
public  n  uTTtted  ttj  submit  cuiiuneuts  on 
this  proposed  design  certification  rule 
(DCR)  and  the  design  control  document 
(DCD)  that  is  incorporated  by  reference 
into  the  DCR  (refer  to  Sections  IV  and 
V).  The  Commission  also  invites  the 
public  to  submit  mmmnnti  aa  the 
eovironnwntal  assraaMeal  Ibr  tiM  U.S. 
ABWR  design  (refer  to  Section  VI). 

DATES:  The  comment  period  expues  on 
August  7.  1995.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  only  able  to  assure  cansideratioo  for 
comments  received  on  or  before  this 
date.  In  addition,  interested  parties  may 
request  an  inftHinal  hearing  beiure  the 
Atomic  Safety  and  i  utn^iiyg  Uoard 
Panel,  in  accordance  wUh  10  CFR  52  51, 
on  matters  pertaining  to  this  design 
certification  rulemaking  (refer  to  Section 
V).  Requests  for  an  informal  hearing 
must  be  submitted  by  August  7. 1995. 

ADDRESSES:  N4ail  written  comments  and 
requests  for  an  informal  hearing  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
11555  Rockville  Pike,  Rockville,  MD, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays.  Copies  of  comments 
received  will  be  available  for 
examination  and  copying  at  the  NRC 
Public  Document  Room  (PDR)  at  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC.  A  copy  of  the  environmental 


assessment  and  tbm  design  control 
dodOMnt  is  also  mailable  for 
examination  and  copying  at  the  PDR. 

FOR  FURTHER  INFORMATION  COMTACT: 
Harry  S.  Tovmassian.  Offics  of  Nuclear 
Regulatory  Research,  telephone  (301) 
415-6231.  Jerry  N.  Wilson,  Office  of 
Nuclear  Reactor  Regulation,  telephone 
(301)  415-3145,  or  Geary  S.  Mizuno. 
Office  of  the  General  Counset  telephofie 
(301)  415-1639,  U.S.  Nuclear  Regulatofy 
Commission,  Washington,  DC  205S5. 

SUPPLEMENTARY  INFORMATION: 
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L  Background 

On  September  29,  1987,  General 
Electric  Company  apphed  for 
certification  of  the  U.S.  ABWR  standard 
design  with  the  NRC.  The  application 
was  made  in  accordance  with  the 
procedures  specified  in  10  CFR  pwrt  50. 
appendix  O.  and  the  Policy  Statement 
on  Nuclear  Power  Plant 
Standardization,  dated  September  15. 
1987.  The  application  was  docketed  on 
February  22,  1988  (Docket  No.  STN  50- 
605). 

On  May  18.  1989  (54  FR  15372),  the 
NRC  added  10  CFR  part  52  to  its 
regulations  to  provide  for  the  issuance 
of  early  site  permits,  standard  design 
certifications,  and  combined  licenses  for 
nuclear  power  reactors.  Subpart  B  of  10 
CFR  part  52,  established  the  process  for 
obtaining  design  certifications.  A  major 
purpose  of  this  rule  was  to  achieve  early 
resolution  of  licensing  issues  and  to 
enhance  the  safety  and  reliability  of 
nuclear  power  plants. 

On  December  20,  1991,  GE  Nuclear 
EiMi;gy  (GE),  an  operating  component  of 
General  Electric  Company's  power 
systems  business, requested  that  its 
application,  originally  submitted 
pursuant  to  10  CFR  part  50,  appendix  C3, 
be  considered  as  an  application  for 
design  approval  and  subsequent  design 
certification  pursuant  to  10  CFR  52.45. 
Notice  of  receipt  of  this  request  was 
published  in  the  Federal  Register  on 
March  20,  1992  (57  FR  9749),  and  a  new 
docket  number  (52-001)  was  assigned. 
GE's  application,  the  ABWR  Standard 
Safety  Analysis  Report  (SSAR)  up  to 
and  including  amendment  35  (Revision 
7)  and  the  Certified  Design  Material, 
Revision  B,  is  available  for  inspection 
«nd  cOT)ying  at  the  PDR. 

The  NRC  staff  issued  a  final  safety 
evaluation  report  (FSER)  related  to  the 
certification  of  the  U.S.  ABWR  design  in 
July  1994  (NUREG-1503).  The  FSER 
documents  the  results  of  the  NRC  staffs 
safety  review  of  the  U.S.  ABWR  design 
against  the  requirements  of  10  CFR  part 
52,  subpart  B,  and  delineates  the  scope 
of  the  technical  details  considered  in 
evaluating  the  proposed  design.  A  copy 
o/tite  FSER  may  be  obtained  from  the 
Superintendent  of  Documents. 
Government  Printing  Office,  Mail  Stop 
SSOP.  Washington,  DC  20402-9328  or 
the  National  Technical  Information 


ServH  e.  Springfield,  VA  22161.  The 
final  design  approval  (FDA)  for  the  U.S 
ABWR  design  was  issued  on  July  13, 
1994.  and  published  in  the  Federal 
Register  on  July  20,  1994  (59  FR  37058). 
\  revised  version  of  the  FDA  was  issued 
on  November  23,  1994  and  published  in 
the  Federal  Register  on  December  1, 
1994  (59  FR  61647) 

Since  ihe  issuance  of  10  CFR  part  52, 
he  NRC  staff  has  been  working  to 
implement  subpart  B  with  issues  such 
as  the  acceptability  of  using  a  two-tiered 
design  certification  rule  and  the  level  of 
design  detail  required  for  design 
certification  The  NRC  staff  originally 
proposed  a  design  certification  rule  for 
evolutionary  standard  plant  designs  in 
SECY-92-287  "Form  and  Content  for  a 
Design  Certification  Rule  "  On  March 
26   1993,  the  NRC  staff  issued  SECY- 
92-287A  in  which  it  responded  to 
issues  on  SErY-92-287,  which  were 
put  forth  by  the  Commission  and  to 
specific  questions  raised  by 
Commissioner  Curtiss  in  a  letter  dated 
September  9,  1992  Subsequently,  the 
NRC  staff  modified  the  draft  rule  in 
SECY-92-287  to  incorporate 
Commission  guidance  and  published  a 
draft-proposed  design  certification  rule 
in  the  Federal  Register  on  November  3. 
1993  (58  FR  58665),  as  an  Advanced 
Notice  of  Proposed  Rulemaking  (ANPR) 
for  public  comment  On  November  23, 
1993,  the  NRC  staff  discussed  this 
ANPR  in  a  public  workshop  entitled 
"Topics  Related  to  Certification  of 
Evolutionary  Light  Water  Reactor 
Designs  "  All  holders  of  operating 
licenses  or  construction  permits  were 
informed  of  the  issuance  of  the  ANPR 
and  the  planned  public  workshop 
through  the  issuance  of  NRC 
Administrative  Letter  93-05  on  October 
29  1993  Separate  announcements  of 
the  workshop  were  also  sent  to  the 
Union  of  Concerned  Scientists,  the 
Nuclear  Information  and  Resource 
5>ervice,  the  Natural  Resources  Defense 
Council,  the  Pubhc  Citizen  Litigation 
Group  the  Ohio  Citizens  for 
Responsible  Energy  (OCRE),  and  the 
State  of  Illinois  Department  of  Nuclear 
Safety  on  October  18, 1993.  An  official 
transcript  of  the  workshop  proceedings 
IS  available  in  the  PDR 

Rulemaking  Procedures 

10  CFR  part  52  provides  for 
Commission  approval  of  standard 
lesigns  for  nuclear  power  facilities  (e.g.. 
design  certification)  through 
rulemaking  In  accordance  with  tho 
Administrative  Procedure  Act  (APA), 
part  52  provides  the  opportunity  for  the 
public  to  submit  written  comments  on 
the  proposed  design  certification  rule. 
However,  part  52  goes  beyond  tho 


requirements  of  the  APA  by  providing 
the  public  with  an  opportunity  to 
request  a  hearing  before  the  Atomic 
Safety  and  Licensing  Board  in  a  design 
certification  rulemaking.  While  part  52 
describes  a  general  framework  for 
conducting  a  design  certification 
rulemaking.  §  52.51(a)  states  that  more 
detailed  procedures  for  the  conduct  of 
each  design  certification  will  be 
specified  by  the  Commission. 

To  assist  the  Commission  in 
developing  the  detailed  rulemaking 
procedures,  the  NRC's  Office  of  General 
Counsel  (OGC)  prepared  a  paper,  SECY- 
92-170  (May  8,  1992),  which  identified 
issues  relevant  to  design  certification 
rulemaking  procedures,  and  provided 
OGC's  preliminary  analyses  and 
recommendations  with  respect  to  those 
issues.  SECY-92-170  was  made  public 
by  the  Commission,  and  a  Commission 
meeting  on  this  paper  was  held  on  June 
1.1992. 

Thereafter,  in  SECY-92-185  (May  19, 
1992),  OGC  proposed  holding  a  public 
workshop  for  the  purpose  of  facilitating 
public  discussion  on  the  issues  raised  in 
SECY-92-170  and  obtaining  public 
comments  on  those  issues.  The 
Commission  approved  OGC's  proposal 
(See  the  May  28,  1992,  Memorandum 
from  Samuel  J.  Chilk  to  William  C. 
Parler).  Notice  of  the  workshop  was 
published  in  the  Federal  Register  on 
June  9,  1992  (57  FR  24394).  The  notice 
also  provided  for  a  30-day  period 
following  the  workshop  for  the  public  to 
submit  written  comments  on  SECY-92- 
170.  A  transcript  was  kept  of  the 
workshop  proceedings  and  placed  in  the 
PDR.  Nearly  50  non-NRC  individuals 
attended  the  workshop;  an  additional 
eight  persons  requested  copies  of  SECY- 
92-170  and  workshop  materials  but  did 
not  attend.  The  workshop  was  organized 
in  a  panel  format,  with  representatives 
from  OCRE  (Susan  Hiatt),  NUMARC 
(Robert  Bishop).  GE  and 
Westinghouse — two  design  certification 
vendors  (Marcus  Rowden  and  Barton 
Cowan),  the  State  of  Illinois  Department 
of  Nuclear  Safety  (Stephen  England),  the 
State  of  New  York  Public  Service 
Commission  (James  Brew),  the 
Administrative  Conference  of  the 
United  States  (William  Olmstead),  OGC. 
the  NRC  Staff,  and  a  moderator.  Eleven 
written  comments  were  received  after 
the  workshop,  three  from  OCRE  (OCRE 
August  1992  Comments;  OCRE 
September  1992  Letter;  OCRE  October 
1992  Letter),  NUMARC,  Winston  and 
Strawn,  the  State  of  Illinois  Department 
of  Nuclear  Safety,  Westinghouse  Energy 
Systems,  the  U.S.  Department  of  Energy. 
Asea  Brown  Boveri-Combustion 
Engineering  (ABB-CE),  and  AECL 


Technologies  '.  Mr.  Rowden  submitted 
an  additional  comment  on  behalf  of 
NUMARC  which  addresses  proprietary 
information. 

OGC's  final  analyses  and 
recommendations  for  design 
certification  rulemaking  procedures 
were  set  forth  in  SECY-92-381 
(November  10,  1992).  This  paper  was 
prepared  after  consideration  of  the 
panel  discussions  at  the  public 
workshop  and  the  vmtten  comments 
received  after  the  workshop.  On  April 
30, 1993,  the  Commission  issued  a 
Memorandum  to  the  General  Counsel 
which  sets  forth  the  Commission's 
determinations  with  respect  to  the 
procedural  issues  raised  by  the  General 
Counsel's  paper.  Section  V.  below, 
"Comments  and  Hearings  in  the  Design 
Certification  Rulemaking,"  describes  the 
procedures  to  be  utilized  in  this  design 
certification  rulemaking. 

II.  Public  Comment  Summary  and 
Resolution 

The  public  comment  period  for  the 
ANPR  for  rulemakings  to  grant  standard 
design  certification  for  evolutionary 
light  water  reactor  designs  expired  on 
January  3,  1994.  Six  comment  letters 
were  received.  Five  comment  letters 
were  from  the  nuclear  industry  (i.e.. 
vendors,  utilities,  and  industry 
representatives)  and  one  from  a  public 
interest  organization.  Most  of  the 
commenters  addressed  the  nine  topics 
upon  which  the  NRC  sought  the  public's 
views.  The  Commission  has  carefully 
considered  all  the  comments  and  wishes 
to  express  its  sincere  appreciation  of  the 
often  considerable  efforts  of  the 
commenters. 

In  the  following  public  comment 
summary  and  resolution  and  in  the 
section-by-section  discussion  (Section 
III  below),  the  discussion  refers  to 
"Commission  approval"  of  NRC  staff- 
proposed  positions  or 
recommendations.  This  should  be 
understood  as  meaning  the 
Commission's  tentative  approval  of 
those  positions  or  recommendations  for 
purposes  of:  (i)  The  NRC  staffs  review 
of  the  ABWR  design  certification 
application,  and  (ii)  preparation  of  this 
notice  of  proposed  rulemaking.  The 
public  may  submit  comments  and 
request  an  informal  hearing  with  respect 
to  any  of  the  "Commission  approved" 
positions  or  recommendations 
(comments  and  hearings  are  discussed 
in  further  detail  in  Section  V). 

All  of  the  commenters  supported  the 
basic  concept  of  the  design  certification 
rulemaking  approach  including  the  two- 
tiered  structure  for  design  information. 


'  AECL  is  the  vendor  for  the  CANDU  3  desinn 
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The  Nucl«Mr  Management  and 
Resources  Council,  which  has  since 
been  subsume<l  within  the  Nuclear 
Energy  Institute  (NEI),  commented  for 
the  nuclear  industry.  CE  Nuclear 
Energy.  Westinghouse,  and  ABB-CE 
stated  that  they  participated  in  the 
preparation  of  the  NEI  comments  and 
fully  supported  them.  One  additional 
letter  addressing  the  U.S.  ABWR 
rulemaking  was  received  from  Marcus 
Rowden  of  the  law  firm  of  Fried.  Frank, 
Harris,  Shriver  ft  lacobson,  dated 
September  20.  1994.  This  letter  was 
written  on  behalf  of  CE  Nuclear  Energy 
and  contained  a  proposed  draft  rule  for 
the  NRG  stafTs  consideration  in  the  U.S. 
ABWR  rulemaking  process.  Mr. 
Rowden's  proposed  rule  is  different  in 
some  aspects  from  the  rule  proposed  by 
the  NRC  staff  in  this  Federal  Register 
notice.  The  issues  raised  by  the 
significant  differences  between  Mr 
Rowden's  proposed  rule  and  the 
proposed  rule-in-^is  Federal  Register 
notice  have  been  appropriately 
considered  and  discussed  in  the 
following  public  comment  summary 
and  resohition  or  in  the  section -by - 
section  discussion: 

Topic  1 — Acceptability  of  a  Two-Tiered 
Design  Certification  Rule  Structure 

Comment  Summary.  On  behalf  of  the 
nuclear  indtistry.  NEI  stated  that  a  two- 
tiered  structure  to  a  design  certification 
rule  is  practical  and  fully  consistent 
with  the  intent  and  requirements  of  10 
CFR  part  52.  OCRE  slated  that  it  hilly 
supports  the  concept  set  forth  in  the 
ANPR  provided  that  the  Tier  2 
information  is  sut^ect  to  public 
challenge  in  the  standard  design 
certiTication  and  any  associated  hearing. 

Response.  Although  a  two-tiered 
structure  for  design  certification  rules 
was  not  envisioned  or  subsequently 
deemed  necessary  to  implement 
standard  design  certifications  under  10 
CFR  part  52,  the  Commission  approved 
the  use  of  a  two-tiered  structure  for  a 
design  certification  rule  in  its  SRM  of 
February  15,  1991.  on  SECY-90-377. 
"Requirements  for  Design  Certification 
Under  10  CFR  part  52."  in  response  to 
a  request  from  NEI  dated  August  31, 
1990.  Since  then,  the  NRC  staff  has 
worked  to  develop  a  two-tiered  rule  that 
achieves  industry's  goal  of  issue 
preclusion  for  a  greater  amount  of 
information  than  was  originally  planned 
for  design  certification,  while  retaining 
flexibility  for  design  implementation. 

Tier  1  information  is  defined  in 
section  2(b)  of  the  proposed  rule  and  is 
treated  as  the  certified  information  that 
is  controlkid  by  the  change  standards  of 
10  CFR  52.63.  Tier  2  information  is 
deHned  in  section  2(c)  of  the  proposed 


rule  and  consists  primarily  of  the 
information  submitted  in  an  application 
for  design  certification.  The  information 
in  the  two  tiers  is  interdependent. 
Therefore,  an  applicant  for  a 
construction  permit,  operating  Koense, 
or  combined  license  (COL)  that 
references  this  design  certification  must 
reference  both  tiers  of  information.  The 
consolidation  of  both  tiers  of 
information  into  a  Design  Control 
Document  (DCD)  will  provide  an 
effective  means  of  maintaining  this 
information  and  facilitating  its 
incorporation  into  the  rule  by  reference. 
All  matters  covered  in  each  tier, 
including  the  determination  of  what 
information  should  be  placed  in  each 
tier,  are  subject  to  public  challenge  in 
the  design  certification  rulemaking  and 
any  associated  hearing. 

Topic  2 — Acceptability  of  the  Process 
and  Standards  for  Changi/ig  Tier  2 
Information 

Comment  Summary.  NEI  concurs  in 
the  process  and  standards  to  be  used  by 
COL  holders  and  applicants  for 
evaluating  and  implememing  changes  to 
Tier  2  information  via  the  so-called 
"§  50.59-like"  change  process.  However, 
NEI  does  not  agree  with  the  statement 
in  the  ANPR  (Section  A.  13(d)(3))  that 
"changes  properly  implemented 
through  this  "§  50.59-ltke"  process 
cause  a  loss  of  finality  relative  to  the 
affected  portion  of  the  design  or  are 
subject  to  subsequent  legal  challenge.  ' 
NEI  contends  that  these  changes  would 
be  sanctioned  through  the  design 
certification  rule  and  that  the  only  issue 
entcrtainable  at  the  time  of  the  COL 
licensing  proceeding  would  be  whether 
the  licensee  comphed  with  the  "§  50.59- 
.  like"-chaage  process.  Likewise,  changes 
made  subsequent  to  COL  issuance  could 
be  challenged  m  the  part  52  proceeding 
before  fuel-load  authorization  only  on 
the  basis  that  the  change  resulted  in 
noncompliance  with  applicable 
acceptance  criteria.  Ho«vever,  NEI 
recognizes  that  changes  from  Tier  2  that 
require  NRC  approval  would  be  subject 
to  a  hearing  opportunity  as  specified  in 
10  CFR  part  52. 

OCRE  stated  that  it  is  important  that 
applicant  or  licensee  initiated  changes 
to  Tier  2-  infbmiation  made  pursuant  to 
the  *'§  50.59-like"  process  will  no  longer 
bo  afforded  the  issue  preclusion 
protection  of  10  CFR  52.63.  To  do 
otherwise  would  turn  the  two-tiered 
system  into  a  double  standard  in  which 
utilities  could  deviate  from  the  standard 
design  but  the  public  could  not 
challenge  these  deviations.  Permitting 
site-specific  littgation  of  these  changes 
would  also  serve  to  discourage  changes. 


Response.  In  order  to  implement  the 
two-tiered  structure  for  design 
certification  rules,  the  Commission 
proposes  a  change  process  for  Tier  2 
information  that  has  the  same  elements 
as  the  Tier  1  change  process. 
Specifically,  the  Tier  2  change  process 
has  provisions  for  generic  changes, 
plant-specific  changes,  and  exemptions 
similar  to  those  in  10  CFR  52.63. 
Although  the  NRC  staff  proposed  that 
the  backfitting  standards  for  making 
generic  changes  to  Tier  2  information 
should  be  less  stringent  than  those  for 
Tier  1  information,  the  Commission 
disapproved  this  proposal  in  its  SRM  on 
SECY-g2-287A,  dated  June  13.  1993, 
and  stated  that  "the  backfitting 
standards  of  10  CFR  52.63  should  be 
applied  for  such  changes  to  Tier  2."  As 
a  resuh,  the  NRC  staff  adopted  the 
backfitting  standards  of  10  CFR  52.63  in 
the  Tier  2  change  process  proposed  in 
the  ANPR,  except  that  the  additional 
factor  regarding  "any  decrease  in  safety 
that  may  result  from  the  reduction  in 
standardization"  was  not  adopted  for 
plant-specific  changes  and  exemptions 
in  order  to  achieve  additional  flexibility 
for  Tier  2  information. 

The  Tier  2  change  process  also  has  a 
provision  similar  to  10  CFR  50.59  that 
allows  changes  to  Tier  2  information  by 
an  applicant  or  licensee,  without  prior 
NRC  approval,  subject  to  certain 
restrictions.  The  Commission  approved 
this  process  in  its  SRM  on  SECY-90- 
377.  dated  February  15, 1991,  provided 
"that  such  changes  open  the  possibility 
for  challenge  in  a  hearing."  liie  NRC 
staff  followed  the  Commission's 
guidance  in  developing  the  process  in 
ANPR  Section  A.l 3(d)(3)  that  allowrs 
certain  changes  to  Tier  2  information, 
without  prior  NRC  approval.  This 
section  of  the  ANPR  states  that  "Tier  2 
changes  will  no  longer  be  considered 
matters  resolved  in  connection  with  the 
issuance  or  renewal  of  a  design 
certification  within  the  meaning  of  10 
CFR  52.63(a)(4).  •  The  NRC  staff 
included  this  provision  to  meet 
Conunission  guidance  and  to  restrain 
Tier  2  changes  in  order  to  maintain  the 
benefits  of  standardization,  as  discussed 
in  SECY-92-287.  Also,  changes  may  be 
challenged  in  individual  COL 
proceedings  since  the  changes  depart 
from  the  design  information  approved 
in  the  design  certification  rulemaking. 
Therefore,  the  Commission  agrees  with 
the  OCRE  position  on  issue  preclusion 
and  specifically  invites  comments  on 
this  provision  (see  Section  fV). 

Topic  3 — The  Acceptability  of  a  Tier  2 
Exemption 

Comment  Summary.  NEI  supports  the 
inclusion  of  the  provision  that  an 


.ippln  an)  or  licensee  may  request,  and 
thi;  NRC  may  grant,  an  exemption  to 
Tier  2  info#mation.  <X1?E  indi^!r:lly 
supports  the  Tier  2  exemption  provrsuHi 
hut  n?comrr>ends  that  the  sentence: 
"Th«»se  Tier  2  changes  will  no  longer  b»" 
considered  merters  resolved  in 
(onneriioii  with  the  issuance  oi  reiiewiil 
nf  a  design  certification  within  the 
moaning  of  10  CFR  52.63(a)(4)"  also  be 
iiicUideil  in  the  section  A.13(<lj(2)  uf  the 
ANl'R  iMi  exemptions  from  Tier  2 
infurination,  ior  clarity,  and  bet  aus«  10 

1  J-  R  52.63(b)(  I)  does  not  mention  the 
lw«>-tiei>'d  system. 

He.sponse  In  SE(:Y-92-287A,  tin? 
NKC  staff  proposed  the  addition  nf  an 
exemption  provision  to  the  Tier  2 
change  process  .so  that  the  change 
pnxniss  for  both  tiers  would  have  ih»' 
same  elcnTents  and  to  pn)vide 
iiclditional  .flexibility  to  applitaiits  or 
lii'cnsees  that  reference  a  design 
certification  rule.  The  (ximinissiun 
deferred  its  decision  on  an  exeniptiou  lo 
Ihi"  Tier  2  change  procesb  in  its  SRM 
dated  June  23,  1993,  and  requested  the 
NKC  stiiff  to  solicit  piiblir  comments  on 
this  issue 

Het  Hiise  no  commenter  objected  to  the 
iiddition  of  a  Tier  2  exemption  process 
and  NEI  .supported  the  proposal,  the 
provision  was  retained  in  the  proposed 
rule.  However.  OCRE  proposed  that  Tier 

2  exemptions  lose  issue  preclusion 
consistent  with  Tier  1  exemptions. 
Because  that  is  consistent  with  the  NR( : 
staffs  approiKii  to  Tier  2  changes  and 
ihi!  Commission's  guidance  in  its  SKM 
on  SECY-90-377  (see  response  to  topi» 
«2).  CXIRE's  proposal  has  been 
incorporated  into  the  proposed  rule. 

file  additional  standard  in  the  Tier  1 
exemprmn  process,  which  requires  that 
"iiny  di^rease  in  safety  that  may  n»sult 
Iron;  the  reduction  in  standardization 
caused  by  the  exemption"  outweighs 
the  special  circumstances  in  10  CFR 
50  12,  was  not  included  in  the  Tier  2 
(Exemption  process  becau.sc  the 
(-iiinmission  views  Tier  2  information  as 
more  detailed  des»  riptions  of  Tier  1 
information  that  shouitl  have  a  l«s.s 
stnngent  change  standard  than  Tier  1 
and  the  industry  requested  additional 
flexibility  for  Tier  2  information 
Therefore,  the  proposed  Tier  2  change 
prcM-ess  uses  tlie  same  standard  that  is 
used  for  Part  50  exemptions,  namely  10 
f'lK  50.12.  The  Commission  believes 
that  the  loss  of  issue  preclusion  for  Tier 
2  exemptions  will  help  minimize  th«» 
<:onsix]iiences  of  the  loss  of 
staruiardizati^m  (i>use<l  by  tlw^se 
irxi-mptioiis 


Topic  4 — Acceptability  of  Using  a 
Change  Process,  Similar  to  the  one  in  10 
CFK  50.59  Applicable  to  Operating 
Reactors,  Prior  to  the  Issuance  of  a 
Combined  License  thai  References  a 
("ertified  Design. 

tU>mment  Summary.  Ntl  t oncurs  in 
the  NRC's  proposal  to  have  the  '§  50  59- 
like  '  chaitgc  process  apply  to  both  COL 
applii  ants  and  licensees. 

/fes-poiise.  In  its  SRM  on  SET :Y-92- 
287A.  dated  June  23,  1993,  the 
Commission  approved  the  NRC  staffs 
proposal  to  extend  the  use  of  the 
"§  50.59-like'" change  process  for  Tier  2 
information  to  applicants  that  reference 
a  certified  design.  Beomst;  NEI  and 
ntiier  comtnenters  supported  this 
proposiil,  this  additional  flexibility  has 
been  retained  for  the  proposed  rule. 

I'opic  5 — The  Acceptability  o( 
Identifying  Selected  Technical  Positions 
1-rom  the  FSER  as  "Unreviewed  .Safety 
Questions  "  That  f  jjinot  Be  Ciianged 
Under  a  "Section  50  59-I.ike'  Chang<> 
PriM;es.s 

Commtint  Summary.  NEI  commentefl 
that  the  proposal  to  predesignate 
changes  to  certain  design  aspects  as 
constituting  "unreviewed  safety 
questions"  is  unnecessary  and  is 
tantamount  to  the  creation  of  a  third  tier 
of  information,  which  runs  counter  to 
the  two-tier  stnicture.  NEI  proposed  that 
the  selected  Tier  2  material  be 
designated,  not  broadly  in  the  nile.  Init 
specifically  in  the  SSa'r/I-'SER  and  the 
DCD  as  requiring  NKC  staff  notification 
before  implementing  the  changes.  NEI 
argued  that  at  the  time  of  notification, 
the  NRC  staff  could  decide  whether  the 
proposed  change  con.stifutes  an 
'unreviewed  safety  question,"  and  the 
applicant  or  COL  holder  woiild  lie 
prohibited  frnm  making  the  t  hange 
without  either  NRC  staff  con narrenre  or 
a  suct^ssful  appeal  of  the  NRC  staffs 
determination.  NEI  also  envisioned  a 
time,  subsequent  lo  completion  of 
designs  and  the  inspections,  tests, 
analyses,  and  acxept^nce  criteria 
(ITAAC),  when  the  change  restriction 
for  selected  Tier  2  material  will  no 
longer  be  ne<;essar>'.  NEI  further  stated 
that,  whether  or  not  the  Commission 
adopts  NEI's  proposal,  the  NRC  sfr?ff 
should  Ije  limited  to  design  areas 
discussed  with  plant  designers  when 
designations  of  'unreviewed  safetv 
questions"  are  made.  Also,  these  special 
designations  should  be  as  narrow  and 
specific  as  practicable  to  avoid  the 
inadvertent  broadening  of  this  special 
i:atcgory  of  Tier  2  design  information 
and  the  excessive  restrictkinr?  .igainst 
change  that  would  result 


Response.  The  NRCs  proposal  to 
predesignate  certain  Tier  2  infonnalion 
that  cannot  be  changed  without  prior 
NRC  approval  does  not  create  a  third 
tier  of  information  or  conflict  with  the 
two-tiered  rule  structure.  In  £act,  this  sii 
called  Tier  2*  information  was  create*! 
as  a  consequence  of  industry's 
implementation  of  the  two-tiered  rule 
.structure.  Specifically,  industry's  desir»; 
to  minimize  the  amount  of  infonnation 
in  Tier  1  and  to  use  design  arct^pfance 
criteria  in  lieu  of  design  information  in 
certain  areas  resulted  in  the  neetl  to 
identify'  significant  Tier  2  infonnaticu 
that  could  not  be  changed  by  jui 
applicant  or  licensee  without  prior  NRl . 
approval.  The  previous  reference  to 
"identified  imreviewed  safety 
questions"  in  the  ANPR  was  made  to 
indicate  that  the  process  f<ir  changing 
the  so-called  Tier  2'  infonnation  would 
be  the  same  as  for  c  hanging  other  Tier 
2  infonnation  that  an  appbcant  or 
licensee  determines  to  constitute  an 
unreviewed  safety  question  Tlierefc^n- 
there  is  no  thin!  tier  of  information. 
Rather,  some  Tier  2  information  caiuioi 
be  changed  without  prior  NRC  approval 
and  the  remainder  can.  This  is  no 
different  than  the  infonnation  in  a  Fuud 
Safety  Analysis  Report  mlative  lo  the 
process  in  10  CFR  50.59. 

The  Commission  agrees  with  NEI  that 
If  would  be  clearer  to  future  users  of  the 
certified  design  if  the  specific 
information  that  has  Ijeen  desigiiated  as 
requiring  prior  NRC  approval  [Tier  2* ) 
is  identified  in  the  DCD  rather  than 
summarized  in  the  design  certification 
rule  (IXR).  However,  the  requirement 
for  prior  NRC  approval  does  nocnl  lo  In- 
specified  in  the  DCR  for  the  Tier  2 
change  process.  Therefore,  the  NRC 
instructed  the  applicants  to  identify  tin- 
Tier  2*  information  in  the  DCD 

in  response  to  .NEI's  request,  the  DCR 
will  not  identif>'  the  Tier  2*  informntion 
as  an  unreviewed  safety  question 
because  that  designation  is  not  required: 
only  prior  NRC  approval  is  required. 
Therefore,  the  Tier  2  change  process  ha.s 
been  revised  to  state  that  Tier  2* 
information  identified  in  the  DCD 
(;annnt  lie  changed  without  prior  NR( . 
approval.  Although  Tier  2*  change.-;  m:i^ 
not  result  in  unreviewed  safety 
questions,  the  pubhc  will  be  afforded  an 
opportunity  to  challenge  the  changes 
(see  response  to  topic  «2).  The 
Commission  also  that  the 
predesignation  of  sonieof  ihe  TitT  2' 
information  (an  expire  when  the  plain 
first  achieves  100%  power  while  other 
Tier  2*  information  must  remain  in 
effect  throughbut  the  life  of  the  plant 
that  references  the  DCR.  This  is  becaiis*- 
there  is  sufficient  information  in  some 
of  the  related  areas  of  Tier  1  to  control 
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changes  after  the  plant  is  completed. 
The  appropriate  expiration  point  is 
designated  in  their  DCDs. 

The  NEI  proposal  to  require 
notification  of  the  NRC  rather  than 
requiring  NRC  approval  prior  to 
changing  the  Tier  2*  information  would 
create  an  unnecessary  burden  on  the 
NRC  in  the  Tier  2  change  process.  The 
Commission  has  already  determined 
that  the  predesignated  Tier  2' 
information  is  significant  and  cannot  be 
changed  before  NRC  approval. 
Therefore,  the  Commission  has  not 
adopted  the  "notification"  proposal. 
Also,  the  designation  of  Tier  2* 
information  is  not  an  excessive 
restriction  on  the  change  process. 
Rather,  it  compensates  for  industry's 
request  to  minimize  the  amount  of 
information  in  Tier  1. 

Topic  6 — Need  for  Modifications  to  10 
CFR  52.63(b)(2)  If  the  Two-Tiered 
Structure  for  the  Design  Certification 
Rule  is  Approved 

Comment  Summary.  OCRE 
commented  that  modifications  to 
§  52.63  are  not  necessary  because  the 
design  certification  rules  would  also 
become  regulations.  NEI  commented 
that  changes  to  10  CFR  part  52  are  not 
needed  at  this  time  but  that  some 
changes  to  part  52  may  be  identified  as 
appropriate  for  future  consideration 
based  on  experience  with  the  initial 
design  certifications. 

Response.  When  part  52  was  written. 
§  52.63(b)(2)  was  intended  to  be  the 
change  process  for  information  that  was 
not  referenced  in  the  design  certification 
rule  (non-certified  information).  Now 
that  the  Commission  has  decided  to 
implement  a  two-tiered  rule  structure  as 
described  in  the  response  to  Topic  #1. 
the  two-tiered  change  process  applies  to 
all  information  referenced  by  the  design 
certification  rule.  Therefore,  there  does 
not  appear  to  be  a  need  for  §  52.63(b)(2) 
in  a  two-tiered  rule  structure. 

In  the  absence  of  any  perceived  need 
for  changes  to  10  CFR  52.63(b)(2)  to 
accommodate  the  two-tiered  concept  in 
design  certification,  the  Commission 
does  not  intend  to  modify  10  CFR  part 
52  at  this  time.  However,  as  NEI 
suggests,  the  Commission  is  evaluating 
the  need  for  changes  to  part  52  as  it 
gains  experience  with  the  initial  design 
certification  reviews. 

Topic  7 — Whether  the  Commission 
Should  Either  Incorporate  or  Identify 
the  Information  in  Tier  1  or  Tier  2  or 
Both  in  the  Combined  License 

Comment  Summary.  On  the  question 
uf  v^'hether  Tier  1  or  Tier  2  information 
should  be  incorporated  in  the  combined 
license  (COL)  or  identified  in  the  COL. 


NEI  stated  that  this  question  need  not  be 
resolved  for  design  certification 
purposes  but  provided  two  alternatives 
for  future  NRC  consideration. 
Alternative  one  would  be  to  incorporate 
Tier  1  information  and  identify  Tier  2 
information  in  the  COL.  The  second 
alternative  would  be  to  incorporate  both 
tiel-s  of  information  in  the  rule,  provided 
that  the  Tier  2  change  provisions  are 
incorporated  in  the  rule  as  well. 

0C:RE  stated  that  both  Tier  1  and  Tier 
2  information  should  be  incorporated  in 
the  COL  because  both  tiers  contain 
important  design  information. 

Response.  The  NRC  is  deferring  the 
decision  on  this  issue  because 
resolution  of  this  issue  is  not  needed  to 
develop  a  design  certification  rule. 
However,  because  the  commenters  all 
supported  incorporation  of  both  tiers  of 
information,  the  NRC  staff  will  evaluate 
that  option  for  a  combined  license 
under  subpart  C  of  10  CFR  part  52. 

Topic  8 — Acceptability  of  Using  Design 
Specific  Rulemakings  Rather  Than 
Generic  Rulemaking  for  the  Technical 
Issues  Whose  Resolution  Exceeds 
Current  Requirements 

Comment  Summary.  NEI.  GE  Nuclear 
Energy,  and  Westinghouse  Electric 
Corporation  took  exception  with  the 
NRC  position  on  the  issue  of  designating 
severe  accident  and  technical 
requirements,  beyond  those  in  current 
regulations  as  "applicable  regulations" 
in  the  design  certification  rule.  NEI 
stated  that  "Commission  approved  NRC 
staff  positions  will  be  reflected  in  a 
design  certification  rule  by  means  of 
design  provisions  contained  in  Tier  1 
and  Tier  2  of  the  DCD  incorporated  in 
the  rule."  NEI  argued  that  the  NRC 
staffs  proposed  approach  would  result 
in  needless  duplication,  complexity, 
and  delay  because  matters  that  have 
been  agreed  to  in  detail  would  then  be 
formulated  in  broadly  stated  positions 
requiring  another  round  of  extensive 
discussions  to  reach  agreement  in  a 
process  equivalentto  a  series  of 
complex,  discrete  rulemakings.  In 
addition.  NEI  stated  that  these  "broadly 
stated,  free  standing  applicable 
regulations  carry  the  potential  for  new 
and  diverse  interpretations  by  the  NRC 
staff  during  the  life  of  the  design 
certification."  These  interpretations  may 
be  at  odds  with  the  understandings  that 
translated  into  specific  Tier  1  and  Tier 
2  requirements  in  the  DCD.  GE  Nuclear 
Energy  reiterated  these  comments  but 
added  that  "The  course  proposed  by  the 
NRC  staff  would  enormously  complicate 
pre-rulemaking  preparation,  the  conduct 
of  the  rulemakings  themselves  and  COL 
licensing  and  post- licensing  facility 
construction  and  operation.  It  would. 


moreover,  impose  schedule  delays  and 
generate  needless  duplication,  if  not 
outright  conflicts."  Also.  NEI  saw  little 
difference  between  the  proposal  to 
incorporate  applicable  regulations  in 
design  certification  rules  and  the  similar 
effect  of  proceeding  with  generic  severe 
accident  rulemaking. 

OCRE  stated  that  the  resolution  of 
technical  issues  whose  resolution 
exceeds  current  requirements  will  likely 
be  design-specific  ^d  therefore,  it  may 
make  little  difference  whether  the 
rulemakings  are  design-specific  or 
generic.  OCRE  further  stated  that,  if  the 
NRC  wants  all  plants  constructed  after 
a  certain  date  to  incorporate  certain 
design  features  or  otherwise  address 
certain  technical  issues,  then  a  generic 
rulemaking  may  be  the  safest  and  most 
cost-effective  way  to  accomplish  this 
goal.  OCRE  also  noted  that  a  generic 
rule  would  cover  an  applicant  that 
might  decide  not  to  use  a  standard 
certified  design. 

Response.  The  Commission  has  used 
design-specific  rulemaking  rather  than 
generic  rulemaking  for  the  selected 
technical  and  severe  accident  issues  that 
go  beyond  current  requirements  for 
light-water  reactors  (LWRs).  The 
Commission  adopted  this  approach, 
early  in  the  review  process,  because  it 
believed  that  the  new  requirements 
would  be  design-specific,  as  OCRE 
stated.  Also,  the  NRC  was  concerned    • 
that  generic  rulemakings  would  cause 
significant  delay  in  the  design 
certification  reviews.  The  Commission 
approved  this  approach  in  its  SRM  on 
SECY-91-262.  dated  January  28.  1992. 
and  has  continued  to  support  this 
approach  for  evolutionary  LWRs.  as 
stated  in  its  SRM  on  SECY-93-226. 
dated  September  14. 1993.  The 
Commission  has  deferred  its  decision  on 
the  need  for  generic  rulemaking  for 
advanced  LWRs. 

Both  the  industry  and  OCRE 
concluded  that  there  would  be  little 
difference  in  the  requirements  for  the 
certified  designs,  regardless  if  the 
approach  was  generic  or  design-specific. 
The  Commission  agrees  that  at  the 
conclusion  of  the  design  certification 
rulemaking  the  effect  of  the  new 
regulations  is  basically  the  same  but  that 
the  specific  wording  of  the  regulations 
may  have  been  different  if  generic 
rulemaking  was  used. 

In  implementing  the  goals  of  10  CFR    • 
part  52  and  the  Commission's  Severe 
Accident  Policy  Statement  (50  FR 
32138.  August  8.  1985).  the  NRC  staff 
set  out  to  achieve  a  higher  level  of  safety 
performance  for  both  evolutionary  and 
passive  LWR  designs  in  the  area  of 
severe  accidents  and  in  other  selected 
areas.  The  NRC  staff  proposed  new 


requirements  to  implement  these  goals 
in  various  Commission  papers,  such  as 
SECY-90-016  and  SECY-93-087.  The 
NRC  staff  then  selected  the  applicable 
requirements  for  each  evolutionary 
design  and  evaluated  the  design 
information  that  describes  how  those 
requirements  were  met  in  the  FSERs  for 
the  U.S.  ABWR  and  System  80+  designs. 
In  the  proposed  rule  for  each  design,  the 
NRC  has  identified  these  requirements 
as  applicable  regulations  in  order  to 
specify  the  requirements  that  were 
applicable  and  in  effect  at  the  time  the 
certification  was  issued  for  the  purposes 
of  §§  52.48.  52.54.  52.59.  and  52.63. 

These  applicable  regulations,  which 
were  identified  in  each  FSER.  are  set 
forth  in  the  design  certification  rule, 
with  minor  editing,  to  achieve 
codification  through  the  design 
certification  rulemaking.  These  codified 
regulations,  which  supplement  the  list 
of  regulations  in  §52.48.  become  part  of 
the  Commission's  regulations  that  are 
"applicable  and  in  effect  at  the  time  the 
certification  was  issued."  Without  this 
complete  list  of  applicable  regulations, 
the  NRC  staff  could  not  perform  reviews 
in  accordance  with  §§  52.59  and  52.63. 
By  codifying  these  requirements,  the 
NRC  intends  to  make  it  clear  that  for  the 
purpose  of  renewal  of  a  certified  design 
under  §  52.59.  these  requirements  are 
part  of  the  applicable  regulations  in 
effect  at  the  time  that  the  design 
certification  was  first  issued.  The  NRC 
also  intends  to  make  it  clear  that  the 
Commission  may,  pursuant  to  §  52.63(a) 
(1)  and  (3).  impose  modification  of  Tier 
1  information  or  to  issue  a  plant-specific 
order,  respectively,  to  ensure  that  the 
certified  design  or  the  plant  complies 
with  the  applicable  regulations  of  the 
design  certification  rule.  The  rationale  is 
that  the  Commission  could  not.  without 
re-reviewing  the  merits  of  each  position, 
impose  a  change  to  Tier  1  information 
or  issue  a  plant-specific  order  merely 
because  the  modification  was  necessary 
for  compliance  with  a  matter  involving 
these  proposed  requirements.  Also,  the 
Commission  would  not  have  a  complete 
baseline  of  regulations  for  evaluating 
proposed  changes  from  the  public, 
applicants,  or  licensees,  thereby 
degrading  the  predictability  of  the 
licensing  process. 

The  codification  of  these  proposed 
requirements,  in  reference  to  §  52.48,  is 
also  necessary  for  two  other  reasons. 
First,  it  serves  as  a  basis  for  obtaining 
public  comment  on  the  proposed 
adoption  of  the  requirements  as 
applicable  regulations.  Second,  it 
provides  confirmation  that  the 
requirements  are  being  adopted  by  the 
Commission  as  applicable  regulations 
under  §52.54  for  the  design  certification 


being  approved.  In  the  absence  of  this 
codification,  a  design  certification 
applicant  could  argue  that  the 
Commission  cannot  lawfully  condition 
approval  of  the  design  certification  on 
compliance  with  the  proposed 
requirements  used  during  its  review  of 
the  design.  This  is  because  the 
requirements  are  not  "applicable 
standards  and  requirements  of  the 
*  *  *  Commission's  regulations" 
without  further  Commission  action 
under  §52.54. 

By  identifying  the  regulations  that  are 
applicable  to  each  design,  the 
Commission  has  improved  the  stability 
and  predictability  of  the  licensing 
process.  By  approving  the  design 
information  that  describes  how  these 
regulations  were  met,  the  Commission 
has  minimized  the  potential  for  a 
differing  interpretation  of  the 
regulations.  Finally,  the  NRC  staff  told 
NEI  in  a  meeting  on  April  25, 1994.  and 
in  a  letter  dated  July  25,  1994,  that  the 
industry-proposed  alternative  to 
applicable  regulations  was 
unacceptable.  The  NRC  staff  stated  that 
design  information  cannot  function  as  a 
surrogate  for  design-specific  (applicable) 
regulations  because  this  information 
describes  only  one  method  for  meeting 
the  regulation  and  would  not  provide  a 
basis  for  evaluating  proposed  changes  to 
the  design  information.  Therefore, 
consideration  of  the  comments  on  Topic 
#8  has  not  altered  the  Commission's 
decision  to  proceed  with  design-specific 
rulemaking  for  the  proposed 
requirements  and  to  publish  the 
appropriate  applicable  regulations  in 
each  design  certification  rule. 

Topic  9 — The  Appropriate  Form  and 
Content  of  a  Design  Control  Document 

Comment  Summary.  Concerning  the 
form  and  content  of  the  DCD,  NEI 
envisioned  a  document  that  consisted  of 
three  parts  including  an  introductory 
section.  Tier  1  information,  and  Tier  2 
information.  NEI  also  proposed  an 
algorithm  that  described  the  industry's 
view  of  the  contents  of  a  DCD. 

NEI  stated  that,  based  on  its 
interactions  wtith  the  NRC  staff  on  the 
guidance  for  preparing  a  DCD.  two  main 
issues  have  emerged.  The  first  issue  is 
the  nature  and  treatment  for  rulemaking 
purposes  of  secondary  references 
contained  in  the  DCD.  At  issue  is  the 
extent  to  which  references  to  codes, 
standards.  Regulatory  Guides,  etc.  need 
to  be  explicitly"incorporated  bv 
reference"  in  specific  design 
certification  rules  (DCRs).  It  is 
industry's  position  that  the  burden  of 
incorporating  these  secondary 
references  into  the  rule  would  outweigh 
the  increase  in  regulatory  certainty  and 


predictability  that  such  an  effort  would 
provide.  The  second  issue  relates  to  the 
regulatory  significance  of  information 
contained  in  the  DCD  and,  in  particular, 
design  Probabilistic  Risk  Assessment 
(PRA)  information.  Specifically,  NEI  is 
concerned  with  the  inclusion  of  the 
design  PRA  in  the  DCD  and  a  perceived 
requirement  to  use  the  PRA  to  support 
the  "50.59-Hke"  change  process. 

Response.  As  defined  in  SECY-92- 
287.  the  DCD  is  the  master  document 
that  contains  the  Tier  1  and  2 
information  referenced  by  the  design 
certification  rule.  The  NRC  staff  has  had 
several  meetings  with  the  design 
certifidation  applicants  on  the 
preparation  of  a  DCD  and  provided 
guidance  to  the  appficants  in  letters 
dated  August  26, 1993;  August  3  and  5. 
1994;  and  October  4,  1994.  Although  the 
Commission  agrees  with  NEI  on  the 
basic  form  of  the  DCD,  it  does  not  agrcr 
with  NEI's  proposed  algorithm  on  tht> 
contents  of  a  DCD. 

Because  the  DCD  is  the  master 
reference  document,  it  should,  to  the 
extent  possible,  retain  as  much  of  the 
applicant's  standard  safety  analysis 
report  (SSAR),  as  required  in  10  CFR 
52.47.  Due  to  the  requirement  that  all 
information  incorporated  in  the  rule  be 
publicly  available,  proprietary  and 
safeguards  information  cannot  he 
included  in  the  DCD.  Also,  the  NRC 
concluded  that  the  detailed 
methodology  and  quantitative  portions 
of  the  design  PRA  do  not  need  to  be 
included  in  the  DCD  but  the 
assumptions,  insights,  and  discussions 
of  PRA  analyses  must  be  retained  in  the 
DCD.  The  NRC  also  decided  that  COL 
applicants  and  licensees  will  be 
encouraged,  but  not  required,  to  use  the 
PRA  to  support  the  change  process.  This 
position  was  predicated  in  part  upon 
NEI's  acceptance,  in  conceptual  form,  nl 
a  future  generic  rulemaking  that 
requires  a  COL  applicant  or  holder  to 
have  a  plant-specific  PRA  that  updates 
and  supersedes  the  design  PRA  to 
account  for  site-specific  and  detailed  as- 
built  aspects  of  the  plant.  The 
Commission  approved  the  requirement 
for  a  plant-specific  PRA  in  its  SRM  on 
SECY-94-182,  "Probabilistic  Risk 
Assessment  (PRA)  Beyond  Design 
Certification."  in  approving  the 
development  of  a  generic  "Operational 
Rule"  that  would  apply  to  all  COL 
applicants  and  holders.  The  remainder 
of  the  applicant's  SSAR,  including  all  oi 
the  assumptions,  issue  resolutions,  and 
safety  analyses,  should  be  retained  in 
the  DCD. 

With  regard  to  NEI's  concern  with  ' 
secondary  references,  the  NRC  staff  met 
with  NEI  on  January  6.  1994,  and  issued 
a  letter  to  NEI  on  Mav  3,  1994,  that 
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documented  an  agreement  with  the 
mdustry  on  the  resolution  of  this  issue. 

The  agreement  states  that  combined 
license  (COL)  applicants  and  licensees 
u  ho  reference  a  OCR  will  treat  these 

t'condary  references  as  requirements,  in 
the  context  that  they  are  described  in 
the  documents  referenced  in  the  DCD. 
However,  these  secondary  references 
will  not  be  incorporated  by  reference  in 
tlu'  DCR.  and  thus  there  is  no  issue 
[)rcclusion  for  secondary  references. 
With  the  above  stated  guidance,  the 
NRC  believes  that  the  appropriate  form 
and  content  of  a  DCD  has  been  defined. 

III.  S«ctioQ-by-Section  Discussion  of 
Design  Certification  Rule 

Pursuant  to  10  CFR  part  52.  subpart 
H,  the  NRC  has  been  working  for  some 
time  to  develop  a  rule  that  will  achieve 
the  Commission's  goals  for  standard 
design  certifications.  Therefore,  this 
proposed  rule  seeks  to  achieve  the  early 
resolution  of  safety  issues  and  to 
rnhance  the  safety  and  reliability  of 
nuclear  power  plants.  The  Commission 
also  expects  to  achieve  a  more 
))redictable  and  stable  licensing  process 
through  the  certification  of  standard 
designs  by  rulemaking.  An  apphcant  for 
ci  combined  license  (COL)  that 
references  a  design  certification  rule 
(DCR)  must  meet  the  requirements  in 
the  DCR  and  in  the  design  control 
document  that  is  incorporated  by 
reference  in  the  DCR. 

The  NRC  staffs  first  proposal  of  a 
standard  design  certification  rule  was 
(imvided  in  Enclosure  1  to  SECY-92- 
287.  dated  August  18.  1992.  This 
proposal  was  oMxiiried  based  on 
Commission  guidance,  and  an  updated 
version  was  published  in  appendix  2  to 
the  ANPR.  The  proposed  rule  in  this 
Federal  Register  notice  has  the  same 
basic  form  and  content  as  the  ANPR 
version,  but  there  has  been  some 
reorganization  of  the  contents.  The 
tul lowing  discusses  the  purpose  and  key 
aspects  of  each  section  of  the  rule  and 
also  discusses  issues  raised  on  those 
sections  that  are  not  covered  in  the 
public  comment  summary.  Changes 
made  to  the  ANPR  version  of  the 
proposed  rule  for  the  sake  of  clarity, 
brevity,  consistency,  or  organization  are 
not  discussed  below. 

All  references  to  the  proposed  rule  are 
to  the  provisions  in  proposed  appendix 
A  to  10  CFR  part  52 

A.  Scope 

The  purpose  of  Section  1  of  the 
proposed  rule  entitled.  "Scope,"  is  to 
identify  the  standard  plant  design  that 
is  to  be  approved  by  this  design 
certification  rule.  The  applicant  for 
ct>rtification  of  the  design  is  also 


identified  in  this  section  While  the 
design  certification  applicant  does  not 
have  special  rights  pursuant  to  this  rule, 
the  implementation  of  10  CFR  52.63(c) 
depends  on  whether  an  applicant  for  a 
COL  contracts  with  the  design 
certification  applicant  to  provide  the 
certified  design.  If  the  COL  applicant 
does  not  use  the  design  certification 
applicant  to  provide  the  design,  then  it 
may  have  to  meet  the  requirements  in 
10  CFR  52.63(c).  Also,  the  proposed  rule 
imposes  a  requirement  on  the  design 
certification  applicant  in  Section  9(a)(1). 
Therefore,  identification  of  the  design 
certification  appUcant  is  necessary  to 
implement  this  rule. 

Because  the  requirements  of  10  CFR 
52.63(c)  apply  to  an  applicant  for  a  COL. 
the  NRC  proposes  that  this  requirement 
be  added  to  10  CFR  part  52  of  subpart 
C.  specifically  to  a  new  section  10  CFR 
52.79(e).  The  NRC  requests  comments 
on  the  desirability  of  making  this 
change  to  10  CFR  part  52  (refer  to 
Section  IV). 

B.  Definitions 

The  terms  Tier  1.  Tier  2.  and  Tier  2* 
are  defined  in  Section  2.  of  the  proposed 
rule  entitled  "Definitions,"  because 
these  concepts  were  not  envisioned  at 
the  time  that  10  CFR  part  52  was 
developed.  The  design  certification 
applicants  and  the  NRC  used  these 
terms  in  implementinjg  the  two-tiered 
rule  structure  that  was  proposed  by 
industry  after  the  issuance  of  part  52 
(refer  to  discussion  on  Topic  #1).  The 
design  control  document  (DCD)  contains 
both  the  Tier  1  and  2  information,  along 
with  an  introduction.  After  the  issuance 
of  the  ANPR,  the  phrase  Tier  2*  was 
added  to  the  list  of  definitions.  Some  of 
the  information  in  Tier  2  that  requires 
sp€K:ial  treatment  in  the  change  process 
was  commonly  referred  to  as  Tier  2* 
during  the  design  review.  Therefore,  the 
Commission  believes  that  it  would  \w. 
useful  to  define  and  use  this  phrase  in 
the  proposed  rule.  Further  information 
on  changes  to  or  departures  from 
information  in  the  DCD  is  provided 
below  in  the  discussion  on  Section  8, 
"Change  Process."  The  NRC  requests 
suggestions  on  other  words  or  phrases 
that  may  need  to  be  defined  in  this  rule 
(refer  to  Section  FV). 

C.  IResen-edl 

The  purpose  of  Section  3. 
"Information  collection  requirements." 
in  the  proposed  nde  was  originally 
intended  to  provide  the  citation  for  the 
control  number  which  has  been 
assigned  by  the  Office  of  Management 
and  Budget  when  it  approved  the 
information  collection  requirements  in 
this  rulemaking.  Because  this  citation 


has  been  placed  in  §  52.8.  section  3  to 
the  rule  is  no  longer  necessary . 

D.  Contents  of  the  Design  Certification 

Section  4  of  the  proposed  rule 
entitled.  "Contents  of  the  design 
certification,"  identifies  the  design- 
related  information  that  is  incorporated 
by  reference  into  this  rule  (4(a))  and 
includes  some  related  provisions  of  the 
proposed  rule  (4(b)  and  (c)).  Both  tiers 
of  design-related  information  have  been 
combined  into  a  single  document,  called 
the  design  control  document  (DCD).  in 
order  to  effectively  control  this 
information  and  facilitate  its 
incorporation  into  the  rule  by  reference 
(refer  to  Topic  #9  for  discussion  on  the 
DCD).  The  DCD  was  prepared  to  meet 
the  requirements  of  the  Office  of  the 
Federal  Register  (OFR)  for 
incorporation  by  reference  (1  CFR  part 
51).  Section  4(a)  of  this  proposed  rule 
would  incorporate  the  DCD  by  reference 
upon  approval  of  the  Director.  OFR.  Tho 
legal  effect  of  incorporation  by  reference 
is  that  the  material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  has  the  force  and  effect  of 
law. 

An  applicant  for  a  construction 
permit  or  COL  that  references  this 
design  certification  rule  must  conform 
with  the  requirements  in  the  proposed 
rule  and  the  DCD.  The  master  DCD  for 
this  design  certification  will  be  archived 
at  NRC's  central  file  v\rith  a  matching 
copy  at  OFR.  Copies  of  the  up-to-date 
DCD  will  also  be  maintained  at  the 
NRC's  Public  Document  Room  and 
library.  Questions  concerning  the 
accuracy  of  information  in  an 
application  that  references  this  design 
certification  will  be  resolved  by 
checking  the  master  DCD  in  NRC's 
central  file.  If  a  generic  change 
(rulemaking)  is  made  to  the  DCD 
pursuant  to  the  change  process  in 
Section  8  of  the  proposed  rule,  then  at 
the  completion  of  the  rulemaking  the 
NRC  will  change  its  copies  of  the  DCD 
and  notify  the  OFR  and  design 
certification  applicant  to  change  their 
copies. 

"The  applicant  for  this  design 
certification  rule  is  responsible  for 
preparing  the  DCD  in  accordance  with 
NRC  and  OFR  requirements  and 
maintaining  an  up-to-date  copy 
pursuant  to  Section  9(a)(1)  of  the 
proposed  rule.  Plant-specific  changes  to 
and  departures  from  the  DCD  will  be 
maintained  by  the  applicant  or  licensee 
that  references  this  design  certification 
pursuant  to  Section  9(aK2)  of  the 
proposed  rule.  In  order  to  meet  the 
requirements  of  OFR  for  incorporation 
by  reference,  the  originator  of  the  DCD 


(design  certification  apphcant)  must 
make  the  document  available  upon 
request  after  the  final  design 
certification  rule  is  issued.  Therefore, 
the  proposed  rule  states  that  copies  of 
the  DCD  can  be  obtained  from  the 
applicant  or  an  organization  designated 
by  the  applicant.  The  applicant  for  this 
design  certification  has  stated  that  it 
plans  to  request  distribution  of  its  DCD 
by  the  National  Technical  Information 
Service  (NTIS).  If  the  applicant  selects 
an  organization,  such  as  NTIS,  to 
distribute  the  DCD,  then  the  applicant 
must  provide  that  organization  with  an 
up-to-date  copy.  A  copy  of  the  DCD 
must  also  be  made  available  at  the  NRC 
and  OFR. 

The  DCD  contains  an  introduction 
that  explains  the  purpose  and  uses  of 
the  DCD  and  two  tiers  of  design-related 
information.  The  significance  of 
designating  design  information  as  Tier  1 
or  Tier  2  is  that  different  change 
processes  and  criteria  apply  to  each  tier, 
as  explained  in  Section  H  "change 
process"  below.  The  introduction  to  the 
DCD  is  neither  Tier  1  nor  Tier  2 
information,  and  is  not  part  of  the 
information  in  the  DCD  that  is 
incorporated  by  reference  into  this 
design  certification  rule.  Rather,  the 
DCD  introduction  constitutes  an 
explanation  of  requirements  and  other 
provisions  of  this  design  certification 
rule.  If  there  is  a  conflict  between  the 
explanations  in  the  DCD  introduction 
and  the  explanations  of  this  design 
certification  rule  in  these  statements  of 
consideration  (SOC).  then  this  SOC  is 
controlling. 

The  Tier  1  portion  of  the  design- 
related  information  contained  in  the 
DCD  is  certified  by  this  rule.  This. 
information  consists  of  an  introduction 
to  Tier  1 ,  the  certified  design 
descriptions  and  corresponding 
inspections,  tests,  analyses,  and 
acceptance  criteria  (FTAAC)  for  systems 
and  structures  of  the  design,  design 
material  applicable  to  multiple  systems 
of  the  design,  significant  interface 
requirements,  and  significant  site 
parameters  for  the  design.  The  NRC 
staffs  evaluation  of  the  Tier  1 
information,  including  a  description  of 
how  this  information  was  developed  is 
provided  in  Section  14.3  of  the  FSER. 

The  information  in  the  Tier  1  portion 
of  the  DCD  was  extracted  from  the 
detailed  information  contained  in  the 
application  for  design  certification.  The 
Tier  1  information  addresses  the  most 
safety-significant  aspects  of  the  design, 
and  was  organized  primarily  according 
to  the  structures  and  systems  of  the 
design.  Additional  design  material  and 
related  ITAAC  is  also  provided  in  Tier 
1  for  selected  design  and  construction 


activities  that  are  applicable  to  multiple 
systems  of  the  design.  The  Tier  1  design 
descriptions  serve  as  design 
commitments  for  the  lifetime  of  a 
facility  referencing  the  design 
certification,  and  the  ITAAC  verify  that 
the  as-built  facility  conforms  with  the 
approved  design  and  applicable 
regulations.  In  accordance  with  10  CFR 
52.103(g),  the  Commission  must  find 
that  the  acceptance  criteria  in  the 
ITAAC  are  met  before  operation.  After 
the  Commission  has  made  the  finding 
required  by  10  CFR  52.103(g),  the 
ITAAC  do  not  constitute  regulatory 
requirements  for  subsequent 
modifications.  However,  subsequent 
modifications  to  the  facility  must 
comply  with  the  Tier  1  design 
descriptions,  unless  changes  are  made 
in  accordance  with  the  change  process 
in  Section  8  of  this  proposed  rule. 

The  Tier  1  interface  requirements  are 
the  most  significant  of  the  interface 
requirements  for  the  standard  design, 
which  were  submitted  in  response  to  10 
CFR  52.47(a)(l)(vii),  that  must  be  met  by 
the  site-specific  portions  of  a  facility 
that  references  the  design  certification. 
The  Tier  1  site  parameters  are  the  most 
significant  site  parameters,  which  were 
submitted  in  response  to  10  CFR 
52.47(a)(l)(iii),  that  must  be  addressed 
as  part  of  the  application  for  a 
construction  permit  or  COL. 

Tier  2  is  the  portion  of  the  design- 
related  information  contained  in  the 
DCD  that  is  approved  by  this  rule  but  is 
not  certified.  Changes  to  or  departures 
from  the  certified  design  material  (Tier 
1)  must  comply  with  Section  8(a)  of  this 
proposed  rule.  Changes  to  or  departures 
ft-om  the  approved  information  (Tier  2) 
must  comply  with  Section  8(b)  of  this 
proposed  rule.  Tier  2  includes  the 
information  required  by  10  CFR  52.47 
and  supporting  information  on  the 
inspections,  tests,  and  analyses  that  will 
be  performed  to  demonstrate  that  the 
acceptance  criteria  in  the  ITAAC  have 
been  met.  Compliance  with  the  more 
detailed  Tier  2  information  provides  a 
sufficient  method,  but  not  the  only 
acceptable  method,  for  complying  with 
the  more  general  design  requirements 
included  in  Tier  1.  A  supplementary 
description  of  Tier  2  information  is 
provided  in  the  DCD  introduction.  If  an 
applicant  or  licensee  used  methods 
other  than  those  described  in  Tier  2. 
then  the  alternative  method  would  be 
open  to  staff  review  and  a  possible 
subject  for  a  hearing. 

When  completing  the  design 
information  for  a  plant,  an  applicant  for 
a  COL  must  conform  with  all  of  the 
requirements  in  the  DCD,  unless  the 
information  in  the  DCD  is  changed 
pursuant  to  the  process  in  Section  8  of 


this  proposed  rule.  The  change  process 
defines  the  procedural  differences 
between  Tier  1  and  2.  Accordingly,  an 
applicant  for  a  construction  permit  or 
COL,  or  licensee  that  references  this 
certified  design  must  conform  with  all 
of  the  requirements  from  the  DCD, 
including  the  codes,  standards,  and 
other  guidance  documents  that  are 
referenced  from  the  DCD  (so-called 
secondary  references).  The  industry 
agreed  to  treat  these  secondary 
references  as  requirements  even  though 
they  are  not  incorporated  by  reference, 
in  the  context  as  described  in  the  DCD. 
as  set  forth  in  a  letter  from  Dennis 
Crutchfield  of  the  NRC  to  Joe  Colvin  of 
the  Nuclear  Energy  Institute,  dated  Ma\ 
3.  1994. 

An  applicant  for  a  construction 
permit  or  COL  that  references  this 
proposed  rule  must  also  describe  those 
portions  of  the  plant  design  which  are 
site-specific,  and  demonstrate 
compliance  with  the  interface 
requirements,  as  required  by  10  CFR 
52.79(b).  The  COL  applicant  does  not 
need  to  conform  witn  the  conceptual 
design  information  in  the  DCD  that  was 
provided  by  the  design  certification 
applicant  in  response  to  10  CFR 
52.47(a)(l)(ix).  "The  conceptual  design 
information,  which  are  examples  of  site- 
specific  design  features,  was  required  to 
facilitate  the  design  certification  review, 
and  it  is  neither  Tier  1  nor  2.  The 
introduction  to  the  DCD  identifies  the 
location  of  the  conceptual  design 
information  and  explains  that  this 
information  is  not  applicable  to  a  COL 
application. 

An  applicant  must  address  COL 
Action  Items,  which  are  identified  in 
the  DCD  as  COL  License  Information,  in 
its  COL  application.  The  COL  Action 
Items  (COL  License  Information) 
identify  matters  that  need  to  be 
addressed  by  an  applicant  or  licensee 
that  references  the  design  certification, 
as  required  by  10  CFR  52.77  and  52.79. 
A  further  explanation  of  the  status  of  the 
COL  License  Information  is  provided  in 
the  DCD  introduction.  Also,  the  detailed 
methodology  and  quantitative  portions 
of  the  design-specific  probabiHstic  risk 
assessment  (PRA),  as  required  by  10 
CFR  52.47(a)(l)(v),  was  not  included  in 
the  DCD.  The  NRC  agreed  with  the 
design  certification  applicant's  request 
to  delete  this  information  because 
conformance  with  the  deleted  portions 
of  the  PRA  is  not  required.  The  NRC's 
position  is  also  predicated  in  part  upon 
NEI's  acceptance,  in  conceptual  form,  of 
a  future  generic  rulemaking  that 
requires  a  COL  applicant  or  licensee  to 
have  a  plant-specific  PRA  that  updates 
and  supersedes  the  design-specific  PR.-\ 
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and  maintain  it  throughout  the 
operational  life  of  the  plant. 

The  application  for  design 
(  RrtiBcation  contained  proprietary  and 
safeguards  information.  This 
information  was  part  of  the  NRC  staff's 
bases  for  its  safety  findings  in  the  FSER. 
However,  because  of  OFR  requirements, 
this  information  could  not  be  included 
in  the  DCD.  Therefore,  the  proprietary 
and  safeguards  information,  or  its 
€K]uivalent,  that  was  provided  in  tlie 
design  certification  application  but  not 
included  in  the  DCD.  must  be  included 
iis  part  of  a  COL  application.  The  NRC 
considers  this  Information  to  be 
requirements  for  plants  that  reference 
this  rule.  Since  this  information  was  not 
included  in  the  DCD  or  otherwise 
approved  by  OFR  for  "incorporation  by 
reference."  it  would  not  have  issue 
(preclusion  in  a  construction  permit  or 
( X)L  proceeding. 

There  is  other  information  that  is 
within  the  scope  of  the  certified  design 
(i.e.  as-built,  as-procured,  and  evolving 
technology  design  information)  that 
must  be  developed  by  a  COL  applicant 
or  holder.  This  detailed  design 
information  must  be  completed  in 
iiccordance  with  the  requirements  in  the 
[)CU  and  the  acceptance  criteria  in 
ITAAC.  including  DAC.  Since  the  Tier 
I  and  2  information  is  solely  contained 
^vithin  the  DCD.  the  remainder  of  the 
design-related  information  that  is 
developed  by  a  COL  applicant  or  holder 
that  references  this  proposed  rule  will 
not  be  either  Tier  1  or  2  information, 
whether  it  is  within  the  scope  of  the 
design  certification  or  not.  Therefore, 
the  change  process  in  Section  8  of  this 
proposed  rule  will  not  control  this  COL 
information.  Although  the  change 
|)ro<;ess  for  this  COL  information  does 
lot  need  to  be  developed  until  a  COL 
ripplication  is  submitted,  the  NRC  is 
interested  in  the  public's  view  on  how 
this  information  should  be  controlled 
i  refer  to  Section  IV). 

1  he  piu-pose  of  Section  4(b)  of  this 
proposed  rule  is  to  ensure  that  an 
ipplicant  that  references  this  design 
ertification  references  both  tiers  of 
information  in  the  DCD.  The  two  tiers 
(if  information  were  developed  together 
md  both  tiers  of  information  are  needed 
to  complete  the  design  of  a  plant  that 
references  the  rule.  For  exainple,  the 
ITAAC  in  Tier  1  contains  not  only  the 
acceptance  criteria  for  verifying  that  the 
as-built  plant  conforms  with  the 
approved  design,  but  it  also  contains 
various  design  processes  with 
acceptance  criteria  (DAC).  for 
completing  selected  areas  of  the  plant 
design.  The  DAC  are  described  in 
Section  14.3  of  the  SSAR  and  FSER.  The 
MRC  staff  relied  on  DAC  for  its 


evaluation  of  selected  design  areas 
where  the  applicant  for  design 
certification  did  not  provide  complete 
design  information.  Also,  the  Tier  2 
information  contains  explanations  and 
procedures  on  how  to  implement 
ITAAC.  Therefore,  the  Commission 
proposes  that  an  applicant  could  not 
reference  this  design  certification  rule 
without  meeting  FTAAC.  even  though  it 
is  not  a  requirement  in  10  CFR  part  50 
(See  Section  J  for  further  discussion). 

The  applicant  for  design  certification 
initially  prepared  the  IXZD  to  be 
consistent  with  the  SSAR  and  the  NRC 
staffs  FSER.  The  applicant  for  design 
certification  made  some  corrections  and 
clarifications  to  the  DCD  since  the 
completion  of  the  SSAR  and  issuance  of 
the  FSER.  If  there  is  an  inconsistency 
between  the  SSAR  and  the  FSER.  or 
between  either  of  these  documents  and 
the  DCD.  then  the  DCD  is  the  controUing 
document.  That  is  the  purpose  of 
Section  4(c)  of  this  proposed  rule. 

E.  Exemptions  and  Applicable 
Regulations 

The  purpose  of  Section  5  of  the 
proposed  rule  entitled.  "Exemptions 
and  applicable  regulations."  of  the 
proposed  rule  is  to  identify  the 
complete  set  of  regulations  that  were 
applicable  and  in  effect  at  the  time  the 
design  certification  was  issued  for  the 
purposes  of  10  CFR  52.48.  52.54.  52.59. 
and  52.63.  In  accordance  with  10  CFR 
52.48.  the  NRC  staff  used  the  technically 
relevant  regulations  (safety  standards)  in 
10  CFR  parts  20.  50.  73.  and  100  in 
performing  its  review  of  the  application 
for  design  certification.  The  effective 
date  of  the  applicable  regulations  is  the 
date  of  the  FSER.  as  set  forth  in  Section 
5(b)  of  the  proposed  rule.  Chiring  its 
review  of  the  application  for  design 
certification,  the  NRC  staff  identified 
certain  regulations  for  which 
application  of  the  regulation  to  the 
standard  design  would  not  serve  or  was 
not  necessary  to  achieve  the  underlying 
purpose  of  the  regulation.  These 
proposed  exemptions  to  the  NRC's 
current  regulations  are  identified  in 
Section  5(a)  of  this  proposed  rule.  The 
basis  for  these  exemptions  is  provided 
in  the  FSER. 

hi  implementing  the  goals  of  10  CFR 
part  52  and  the  Commission's  Severe 
Accident  f'olicy  Statement,  the  NRC 
staff  set  out  to  achieve  a  higher  level  of 
safety  performance  for  both 
evolutionary  and  passive  LWR  standard 
designs  in  the  area  of  severe  accidents 
and  in  other  selected  areas.  As  a  result, 
the  NRC  staff  proposed  new 
requirements  in  various  Commission 
papers,  such  as  SECY-90-016  and 
SECY-93-087.  to  be  used  in  the  design 


certification  review  and  treated  as 
applicable  regulations  in  the  design 
certification  rulemaking  (refer  to 
discussion  on  Topic  #8).  The  bases  for 
these  requirements  are  set  forth  in 
SECY-90-016  and  SECY-93-087.  The 
Commission  approved  the  use  of  these 
proposed  regulations  for  purposes  of  the 
design  certification  review  in  the 
respective  SRMs.  These  proposed 
regulations  deviated  from  or  were  not 
embodied  in  current  regulations 
applicable  to  the  standard  design.  The 
NRC  staff  then  selected  proposed 
regulations  that  were  applicable  to  the 
design  under  review  and  reviewed  the 
design  pursuant  to  these  applicable 
regulations.  The  FSER  identifies  the 
applicable  regulations  that  were  used 
and  describes  how  these  regulations 
were  met  by  the  design-related 
information  in  the  SSAR.  The 
Commission  approved  the  evaluation  of 
the  design  pursuant  to  the  applicable 
regulations  in  its  approval  to  publish 
the  FSER. 

These  proposed  applicable 
regulations  are  identified  in  Section  5(c) 
of  this  proposed  rule  to  achieve 
codification  through  the  design 
certification  rulemaking.  The  proposed 
applicable  regulations  in  Section  5(c) 
are  substantively  the  same  as  those  in 
the  FSER  but  have  been  edited  for 
clarity.  These  codified  requirements, 
which  supplement  the  regulations  in 
Section  5(b).  will  become  part  of  the 
Commission's  regulations  that  were 
"applicable  and  in  effect  at  the  time  the 
certification  was  issued."  if  the 
Commission  adopts  them  in  the  final 
design  certification  rule.  The 
Commission  requests  comments  on 
whether  each  specific  applicable 
regulation  is  justified  (refer  to  Section 
IV). 

The  codification  of  these  additional 
requirements,  in  reference  to  10  CFR 
52.48,  is  necessary  for  two  reasons. 
First,  it  serves  as  a  basis  for  obt .lining 
public  comment  on  the  adoption  of  the 
proposed  requirements  as  applicable 
regulations.  Second,  it  provides 
confirmation  that  the  requirements  are 
being  adopted  by  the  Commission  as 
applicable  regulations  under  t|  52.54  for 
the  design  certification  being  approved. 
In  the  absence  of  this  codification,  a 
design  certification  applicant  could 
argue  that  the  Commission  cannot 
lawfully  condition  approval  of  the 
design  certification  on  compliance  with 
the  requirements  used  during  its  review 
of  the  design.  This  is  because  the 
proposed  requirements,  without  further 
Commission  action,  could  be  argued  as 
not  being  "applicable  standards  and 
requirements  of  the  •   •   • 
Commission's  regulations"  under 


§  52.54.  Also,  without  corf<iirati«n  of 
the  applicable  regulations,  the  NM: 
could  not  perform  its  reviews  in 
accordance  with  §§  5Z.59  anrt  32.63.  By 
codifying  these  requirements,  the  NRC 
intends  that  for  renewal  of  a  certified 
design  under  §  52.59,  these 
requirements  are  pert  of  the  applir.ab)e 
regulation.*:  in  effect  at  the  time  thai  the 
design  certification  was  first  issued. 

The  Commi.ssion  may.  pursuant  to 
*5  53.63f«){l)  and  (3).  impose  a 
m«Klifir.ation  of  Tier  1  information  or 
issue  a  plant-spf<:ific  or^Jer. 
respectively,  to  ensure  that  the  certified 
design  or  the  plant  com.plies  with  the 
applicable  n^gulalions  of  the  design 
certification  rule.  The  rationale  is  that 
the  Commission  could  not,  writhout  re- 
reviewing  the  merits  of  each  position, 
impwse  a  change  to  Tier  1  information 
or  issue  a  plant-specific  order  merely 
because  the  modification  was  necessary 
for  compliance  with  a  matter  involving 
these  requirements.  Also,  the 
Commissiory  would  rot  have  a  complete 
list  of  regulations  for  use  in  evaluating 
requested  changes  from  the  public, 
applicants,  or  licensees,  thereby 
degrading  the  predictability  of  the 
licensing  process. 

By  identifying  the  regulations  that  are 
applicable  to  each  design,  the 
Commission  has  improved  the  stabihtv 
and  pretlictability  of  the  licensing 
process.  By  approving  the  design 
information  that  describes  how  these 
regulations  were  met,  the  Co.mmission 
has  minimized  the  potential  for  a 
differing  interpretation  of  the 
regulations.  Finally,  the  NRC  rejected 
NEI's  proposed  alternative  to  applicable 
regulations  in  a  meeting  on  April  25, 
1994  and  in  a  letter  dated  July  25, 1994 
NEI's  proposal  to  use  design 
information  as  a  surrogate  for  design- 
specific  (applicable)  regulations  is  not 
workaljif;  ior  proposed  ch.inges,  because 
the  design  information  only  represents 
one  way  of  impif^menting  a  regulation. 
The  NFC  would  need  the  regulation  for 
the  design  feature  in  order  to  evaluate 
a  proposed  change  to  the  design 
information. 

F.  Issue  Rtisolution  for  tlitt  Pfsi^n 
Certificnlinn 

The  purpose  of  Section  6  of  the 
proposed  nile  entitled,  "Lssue  resolution 
for  the  design  certification  '  is  to 
identify  the  issues  that  are  considered 
resolved,  if  die  Commission  adopts  a 
final  design  certification  rule,  and 
therefore,  these  Lssiies  receive  issue 
preclusion  within  the  scope  aad  intent 
of  W  CFR  32.63(a)(4).  Sperificaiiy,  aM 
nuclear  safety  issues  arising^  fima  the 
Atomic  Energy  Act  that  are  a8.sociate^ 
wilh  the  in/ormatton  in  the  UHf.  st»f  Fs 


FSER  or  t!ie  appttcant's  fXD  are 
resolved  within  the  meaning  of 
§  52.63(a)(4).  All  issues  arising  under 
the  Natfonai  Environmental  PoHcy  Act 
of  1969  associated  with  the  information 
hi  the  NRC  staffs  environmental 
assessment  or  the  severe^  accident  design 
alternatives  in  the  applicant's  Technical 
Support  Document  are  also  resolved 
within  the  scope  and  intent  of 
§  52.63(a)(4).  The  issues  that  are 
associated  with  information  that  is  not 
included  in  the  DCD,  such  as 
proprietary  information,  do  not  have 
is.sue  preclusion  within  tJie  meaning  of 
10  CFR  52.63(a)(4) 

(i.  Duration  of  the  Design  Certification 

The  pjirpose  of  .Section  7  of  the 
proposed  rule  entitled,  "Duration  of  the 
design  certification,"  i.<j  in  part  to 
specify  the  time  period  during  which 
tlie  standard  design  certification  may  be 
referenced  by  an  applicant  for  a 
construction  permit  or  COL,  pursuant  to 
10  CFR  52.55.  This  section  of  the  rule 
also  states  that  the  design  certification 
remains  valid  for  an  applicant  or 
licensee  that  references  the  design 
certification  until  their  application  is 
withdrawn  or  their  license  expires. 
Therefore,  if  an  application  references 
this  design  certification  during  the  13- 
year  period,  then  the  design  certification 
rule  continues  in  effect  until  the 
application  is  withdrawn  or  the  license 
is.sued  on  that  application  expires.  Also, 
the  design  certification  continues  in 
effect  for  the  referencing  license  if  the 
license  is  renewed.  The  Commission 
intends  for  the  proposed  rule  to  remain 
valid  for  the  life  of  the  plant  that 
references  the  design  certification  to 
achieve  the  benefits  of  standardization 
and  licensing  stability.  This  means  that 
rulemaking  changes  to  or  plant-specific 
departures  ftt)m  information  in  the  DCD 
must  be  made  pursuant  to  tiie  change 
process  in  Section  8  of  this  proposed 
mle  for  the  life  of  the  plant 

H.  Change  Process 

The  purpose  of  Section  H  of  th»^ 
proposed  rule  entitled,  "Change 
Process"  is  to  set  forth  the  process  for 
requesting  rulemaking  changes  to  or 
plant-specific  departures  from 
information  in  the  DCD.  The 
Commission  has  developed  a  more 
restrictive  change  process  than  for 
plants  that  were  licensed  pursuant  to  H) 
CFR  part  50,  in  order  to  achieve  a  more 
stable  licensing  process  for  applicants 
and  licensees  that  reference  a  design 
certification  rule.  The  change  process  in 
.Section  8  is  sHb.stan(iveIy  the  same  as 


the  process  proposed  in  tfie  ANITI.'  As 
a  result,  Section  8faJ  provides  the 
process  fbr  changing  Tier  t  information 
and  Section  8(b)  provides  the  pmrpss 
for  chtmging  Tier  2  information.  The 
change  process  for  Tier  1  information 
uses  the  change  process  developed  by 
the  Commission  in  the  10  CFR  part  32 
rulemaking  for  certified  design-reletpd 
information.  Therefore,  the  provisions 
in  Section  8(a)  of  the  proposed  rule 
simply  refer  to  the  appropriate  sections 
in  10  CFR  52.63.  A  description  of  the 
Tier  1  information  that  is  controlled  by 
Sotuon  8(a)  is  provided  in  the  above 
discussion  on  contents  of  the  d«sign 
certification  (III.D). 

A«  discussed  in  Topic  #2.  the  NRC 
developed  a  change  process  fnr.Tier  2 
that  has  the  same  elements  as  the  Tit^r 

1  change  process.  Specifically,  the  Tim 

2  change  process  in  Section  8(b)  has 
provisions  for  generic  changes,  plant- 
specific  orders,  and  exemptions  similiir 
to  those  in  10  CFR  52.63.  but  some  of 
the  standards  for  plant-sjwcific  oiders 
and  exemptions  are  different.  The 
standards  that  must  be  met  in  order  JO 
justify  8  generic  change  to  either  Tier  1 
or  2  information  are  the  same.  When 
NEI  proposed  a  two-tiered  structure  for 
design  certification  rules  in  its  letTer  of 
August  31.  1990.  it  also  stated  that 
"NRC  backfits  involving  matters 
described  in  the  first  tier  would  bf» 
governed  by  the  provisions  of  §.52.63. 
whereas  §  50.109  would  govern 
backfitting  as  respects  the  second  tier." 
As  a  result,  t.he  NRC  staff  used  the 
backfit  standards  in  §  50.109  for  generir. 
changes  to  Tier  2  in  its  proposed  desHgn 
certification  rule  in  SECY-92-287. 
Subsequently,  in  a  letter  dated  Of;t«ber 
5,  1992,  NEI  char.ged  its  position  and 
agreed  with  the  Commission  that  the 
standard  for  generic  changes  to  Ti««r  2 
should  be  the  same  as  the  Tier  1 
standard.  This  issue  is  difw^ussed  further 
in  SECY-92-287A.  dated  March  26. 
1993.  Therefore,  Section  8  of  this 
proposed  rule  uses  the  same  standards 
for  generic  changes  to  both  Tier  1  and 

2  information. 

Although  ths  pnx,es8  in  .Srction  H  for 
plant-Rpejanc  orders  and  exemptions  is 
the  same  for  Tier  1  and  2  information, 
the  standards  are  different.  In  order  to 
preserve  the  benefits  of  standardization 
which  is  one  of  the  important  goals  of 
design  certification,  the  Commission 


•This  ':hang(t  ;tTOr»v>  hss  iMftn  rR<irg«.-iiaH<i  (oi 
clitrity  and  cmifomujnce  Jo  the  Iwo-tteped  ruli' 
stnictuip.  and  to  distii;gtiish  be;  ween  ge.-iprii: 
change:,  to  Tier  1  and  2  infornnalton,  which  .ir.? 
ai^o:Tiplishi*d  vis  rulftmRlring,  «nd  plunt.ypf^rifli 
departure  ftom  Tier  1  and  2  infarmation.  which 
may  be  acsornplished  by  the  proems  dafined  in 
Se«il»on  8  of  this  proposed  rule.  For  brevity,  this 
sue  r»fers  to  Ixitfa  aspects  as  constituting  the 
"rhanije  pror*>*i"  for  lllis  i44><>ign  <w>Htflo»t»«n  rnii' 
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proposes  in  Section  8(a)(3)  that  plant- 
specific  orders  or  exemptions  from  Tier 

1  information  must  consider  whether 
the  special  circumstances  which 

§  50.12(a)(2)  required  to  be  present 
outweigh  any  decrease  in  safety  that 
may  result  from  the  reduction  in 
standardization,  as  required  in  10  CFR 
52.63(a)(3).  The  Commrssion  does  not 
propose  to  adopt  this  additional 
consideration  for  plant-specific  orders 
or  exemptions  from  Tier  2  information, 
in  order  to  achieve  additional  flexibility. 
The  Commission  believes  this  is 
acceptable  because  the  Tier  2 
information  is  not  as  safety  significant 
as  the  Tier  1  information.  Therefore. 
Sections  8(b)  (3)  and  (4)  of  the  proposed 
rule  do  not  require  the  additional 
consideration  of  the  reduction  in 
standardization  caused  by  proposed 
departures  from  Tier  2  information. 
A  generic  change  to  either  Tier  1  or 

2  information  in  the  DCD  is 
accomplished  by  rulemaking.  Any 
person  seeking  to  make  a  generic  change 
to  the  DCD.  including  the  applicant  for 
this  design  certification,  must  submit  a 
petition  pursuant  to  10  CFR  2.802.  This 
petition  must  describe  how  the 
proposed  change  meets  the  standards  in 
10  CFR  52.63(a)(1)  for  justifying  a 
generic  change  to  the  DCD.  Any  generic 
changes  to  the  DCD  resulting  from  the 
rulemaking  will  be  noticed  in  the 
Federal  Register.  The  NRC  will  update 
the  master  DCD  in  its  central  files  and 
the  copies  in  the  NRC  Library  and 
public  document  room  (refer  to  the 
discussion  in  III.D).  Under  Sections  8(a) 
(2)  and  (b)(2)  generic  changes  to  Tier  1 
and  2,  respectively,  will  be  applicable  to 
all  plants  referencing  the  design 
certification.  However,  if  the  NRC 
determines  that  a  generic  change  is  not 
technically  relevant  to  a  particular 
plemt,  based  on  plant-specific  changes 
made  pursuant  to  Section  8.  then  the 
generic  rulemaking  will  indicate  that 
the  change  will  not  be  applicable  to  that 
plant.  If  the  proposed  change  to  the  DCD 
also  results  in  a  violation  of  an 
underlying  regulation  that  is  applicable 
to  this  desigrt  certification,  then  an 
exemption  to  that  regulation  is  also 
required. 

A  plant-specific  departure  from  either 
Tier  1  or  2  information  in  the  DCD  does 
not  require  rulemaking.  Any  person 
requesting  a  Commission  order  directing 
a  plant-specific  change,  including  the 
applicant  for  this  design  certification, 
must  submit  a  petition  pursuant  to  10 
CFR  2.206.  This  petition  must  describe 
how  the  proposed  change  meets  the 
standards  in  10  CFR  52.63(a)(3)  or 
Section  8(b)(3)  for  departures  from  Tier 
1  or  Tier  2  information,  respectively.  By 
contrast  an  applicant  or  licensee  that 


references  this  design  certification  rule 
may  request  exemptions  from  Tier  1  or 
2  information  pursuant  to  10  CFR 
52.63(b)(1)  or  Section  8(b)(4)  of  this 
rule,  respectively.  The  NRC  recognized 
that  there  may  be  special  circumstances 
pertaining  to  a  particular  applicant  or 
licensee  that  would  justify  an 
exemption  from  the  DCD.  The  request 
must  describe  how  the  exemption  from 
Tier  1  or  2  meets  the  standards  in  10 
CFR  52.63(b)(1)  or  Section  8(b)(4)  of  this 
proposed  rule,  respectively.  The 
exemption  may  be  contested  in  a 
hearing  if  the  exemption  is  glented  in 
connection  with  issuance  of  a 
construction  permit,  operating  license, 
or  combined  license;  it  may  also  be 
contested  in  a  hearing  if  the  exemption 
also  requires  the  issuance  of  a  license 
amendment.  If  a  plant-specific  change 
or  exemption  from  the  DCD  also  results 
in  a  violation  of  the  underlying 
regulation  that  is  applicable  to  this 
design  certification,  then  an  exemption 
to  that  regulation  is  also  required. 

In  addition  to  the  plant-specific 
changes  aescribed  above,  an  applicant 
or  licensee  that  references  this  design 
certification  rule  may  depart  from  Tier 
2  information,  without  prior  NRC 
approval  pursuant  to  Section  8(b)(5)  of 
this  proposed  rule.  However,  the 
Commission  believes  that  these  changes 
should  open  the  possibility  for 
challenge  in  a  hearing  (refer  to 
discussion  on  Topic  #2).  The 
Commission  approved  the  use  of  this 
"§  50.59-like"  change  process  in  its 
SRMs  on  SECY-90-377  and  SECY-92- 
287A.  The  NRC  is  interested  in  the 
public's  view  on  how  these  changes 
could  be  challenged  in  a  hearing  (refer 
to  Section  IV). 

As  in  10  CFR  50.59.  an  applicant  or 
licensee  cannot  make  changes  that 
involve  an  unreviewed  safety  question 
(USQ)  or  technical  specifications, 
without  prior  NRC  approval.  Also,  for 
changes  pursuant  to  Section  8(b)(5).  an 
applicant  or  licensee  cannot  make 
changes  to  Tier  1  or  Tier  2*  information 
without  prior  NRC  approval.  If  the 
proposed  change  does  not  involve  these 
factors,  then  the  NRC  will  allow  changes 
to  previously  approved  information  in 
Tier  2  without  prior  NRC  approval. 
However,  if  the  change  involves  an 
issue  that  the  NRC  staff  has  not 
previously  approved,  then  NRC 
approval  is  required.  The  process  for 
evaluating  proposed  tests  or 
experiments  not  described  in  Tier  2  will 
be  developed  for  an  operating  or 
combined  license  that  references  this 
design  certification  (refer  to  Section  IV). 

The  restriction  on  changing  Tier  1 
information  is  included  in  the  process 
in  Section  8(b)(5)  because  this 


information  can  only  be  changed 
pursuant  to  Section  8(a)  of  the  proposed 
rule.  Whereas,  the  restriction  on 
changing  Tier  2*  information  resulted 
from  the  development  of  the  Tier  1 
information  in  the  DCD.  A  description 
of  the  Tier  1  information  is  provided  in 
the  discussion  in  Section  III.D  on 
contents  of  the  design  certification. 
During  the  development  of  the  Tier  1 
information,  the  applicant  for  design 
certification  requested  that  the  amount 
of  information  in  Tier  1  be  minimized 
to  provide  additional  flexibility  for  the 
applicant  or  licensee  that  references  this 
design  certification.  Also,  many  codes, 
standards,  and  design  processes,  which 
were  not  specified  in  Tier  1,  that  are 
acceptable  for  meeting  ITAAC  were 
specified  in  Tier  2.  The  result  of  these 
actions  is  that  certain  relatively 
significant  information  only  exists  in 
Tier  2  and  the  NRC  staff  did  not  want 
this  significant  information  changed 
without  prior  NRC  approval.  The  NRC 
specified  this  information  in  its  FSER 
and  the  design  certification  applicant 
has  identified  this  information  in  its 
DCD.  This  information  has  come  to  be 
known  as  Tier  2*  information  and  it  has 
compensated  for  industry's  desire  to 
minimize  the  amount  of  information  in 
Tier  1 

In  the  ANFR,  die  NRC  referred  to  the 
Tier  2*  information  as  pre-identified 
unreviewed  safety  questions  (USQs) 
because  there  was  already  an 
established  procedure  in  10  CFR  50.59 
for  FSAR  changes  that  constitute  USQs, 
which  require  NRC  approval.  NEI  stated 
in  its  comments  on  the  ANPR  that  it  was 
not  necessary  to  create  an  artificial  set 
of  USQs  in  order  to  accomplish  the 
NRC's  objective  of  requiring  prior 
approval.  Therefore,  the  proposed  rule 
was  changed  from  the  ANPR  to  simply 
state  that  the  Tier  2*  information  can 
not  be  changed  without  prior  NRC 
approval.  Also,  NEI  requested  in  its 
comments  that  the  Tier  2"  information 
not  be  identified  in  the  design 
certification  rule,  as  was  proposed  in 
the  ANPR,  and  that  an  expiration  date 
be  considered  for  the  restriction  in  the 
change  process  for  Tier  2*  information. 
NRC  agrees  that  Tier  2*  information  can 
be  identified  in  the  DCD  and  Section 
8(b)(5)  of  the  proposed  rule  was 
changed  accordingly.  The  NRC  also 
reevaluated  the  duration  of  the  change 
restriction  for  Tier  2*  information  and 
determined  that  some  of  the  Tier  2* 
information  can  expire  when  the  plant 
first  achieves  100%  power  while  other 
Tier  2*  information  must  remain  in 
effect  throughout  the  life  of  the  plant 
that  references  the  DCR.  The  DCD  sets 


forth  an  expiration  date  for  some  of  the 
Tier  2*  information. 

As  part  of  this  rulemaking,  the  NRC 
is  seeking  public  comments  on  the 
appropriate  regulatory  process  to  use  for 
review  of  proposed  changes  to  Tier  2* 
information.  Currently,  pursuant  to  10 
CFR  50.59.  the  NRC  approves  changes  to 
FSAR  information  that  constitute  a  USQ 
or  involve  technical  specifications 
through  the  issuance  of  license 
amendments.  However,  if  an  applicant 
or  licensee  requests  NRC  approval  for  a 
proposed  change  to  Tier  2*  information, 
should  the  NRC  review  process  be 
similar  to  that  for  a  USQ?  While  it  is 
clear  that  these  proposed  changes  would 
all  involve  significant  design-related 
information  and  that  prior  review  of 
proposed  departures  from  Tier  2* 
information  is  necessary,  the  NRC  has 
not  determined  if  it  is  always 
appropriate  to  process  the  approved 
changes  as  either  an  amendment  to  the 
license  application  or  an  amendment  to 
the  license,  with  the  requisite  hearing 
rights.  Therefore,  the  NRC  requests  the 
public's  view  on  the  preferred 
regulatory  process  for  these  changes 
(refer  to  Section  IV). 

An  appUcant  or  licensee  that  plans  to 
depart  from  Tier  2  information, 
pursuant  to  Section  8(b)(5),  must 
prepare  a  safety  evaluation  which 
provides  the  bases  for  the  determination 
that  the  proposed  change  does  not 
involve  an  unreviewed  safety  question, 
a  change  to  Tier  1  or  Tier  2* 
information,  or  a  change  to  the  technical 
specifications.  In  order  to  achieve  the 
Commission's  goals  for  design 
certification,  the  evaluation  needs  to 
consider  all  of  the  matters  that  were 
resolved  in  the  DCD.  including  the 
generic  issues  discussed  in  Chapter  20 
of  the  FSER.  The  benefits  of  the  early 
resolution  of  safety  issues  would  be  lost 
if  changes  were  made  to  the  DCD  that 
violated  these  resolutions  without  NRC 
approval.  The  evaluation  of  the  resolved 
issues  needs  to  consider  the  proposed 
change  over  the  full  range  of  power 
operation  from  startup  to  shutdown, 
including  issues  resolved  under  the 
heading  of  shutdown  risk,  as  it  relates 
to  anticipated  operational  occurrences, 
transients,  and  design  basis  accidents. 
The  evaluation  should  consider  the 
tables  in  Sections  14.3  and  19.8  of  the 
DCD  to  ensure  that  the  proposed  change 
does  not  impact  Tier  1 .  These  tables 
contain  various  cross-references  from 
the  plant  safety  analyses  in  Tier  2  to  the 
important  parameters  that  were 
included  in  Tier  1.  Although  many 
issues  and  analyses  could  have  been 
cross-referenced,  the  listings  in  these 
tables  were  developed  only  for  key  plant 
safety  analyses  for  the  design.  GE 


provided  more  detailed  cross-references 
to  Tier  1  for  these  analyses  in  a  letter 
dated  March  31, 1994.  and  ABB-CE 
provided  more  detailed  cross-references 
in  a  letter  dated  June  10.  1994.  The  NRC 
does  not  endorse  NSAC-125, 
"Guidelines  for  10  CFR  50.59  Safety 
Evaluations."  for  performing  the  safety 
evaluations  required  by  Section  8(b)(5) 
of  the  proposed  rule.  However,  the  NRC 
will  work  with  industry,  if  it  is  desired, 
to  develop  an  appropriate  guidance 
document  for  implementing  Section  8 
after  the  final  rule  is  issued. 

During  the  review  of  its  DCD,  GE 
requested  that  the  determination  of 
whether  a  proposed  departure  from  Tier 
2  information  that  involves  severe 
accident  issues  constitutes  a  USQ  use 
criteria  that  are  different  from  the 
criteria  for  USQ  determinations 
proposed  in  the  ANPR  (10  CFR 
50.59(a)(2)).  GE  argued  that  not  all 
increases  in  the  probability  or 
consequences  of  severe  accidents  are 
significant  from  a  safety  standpoint; 
Minor  increases  in  the  probability  of 
some  accident  scenarios  will  not  affect 
the  overall  core  damage  frequency  or  the 
conclusions  of  the  severe  accident 
evaluations.  Therefore.  GE  proposed 
that  changes  to  Tier  2  information  that 
result  in  insignificant  increases  in  the 
probability  or  consequences  of  severe 
accidents  not  constitute  a  USQ. 

The  NRC  believes  that  it  is  important 
to  preserve  and  maintain  the  resolution 
of  severe  accident  issues  just  like  all 
other  safety  issues  that  were  resolved 
during  the  design  certification  review 
(refer  to  SRM  on  SECY-90-377). 
However,  because  of  the  increased 
uncertainty  in  severe  accident  issue 
resolutions,  the  NRC  has  proposed,  in 
Section  8(b)(5).  separate  criteria  for 
determining  whether  a  departure  from 
information  associated  with  severe 
accident  issues  constitutes  a  USQ.  The 
new  criteria  in  Section  8(b)(5)(iii)  will 
only  apply  to  Tier  2  information  that  is 
associated  with  the  severe  accident 
issues  discussed  in  the  section  of  the 
DCD  identified  in  the  rule.  The  criteria 
for  USQ  determinations  in  Section 
8(b)(5)(ii),  which  are  the  same  as  those 
proposed  in  the  ANPR,  will  apply  to 
other  Tier  2  information.  If  the  proposed 
departure  from  Tier  2  information 
involves  the  resolution  of  other  safety 
issues  in  addition  to  the  severe  accident 
issues,  then  the  USQ  determination 
should  be  based  upon  the  criteria  in 
Section  8(b)(5)(ii).  The  NRC  is  interested 
in  the  public's  view  on  whether  the  Tier 
2  information  involving  resolutions  of 
severe  accident  issues  should  be  treated 
differently  for  USQ  determinations  than 
all  other  safety  issues?  If  so,  are  the 
proposed  criteria  in  Section  8(b)(5)(iii) 


sufficient  to  determine  if  a  proposed 
departure  fit)m  information  associated 
with  severe  accident  issues  constitutes  a 
USQ?  (Refer  to  Section  IV). 

The  NRC  is  also  proposing  two 
additional  provisions  to  the  change 
process  that  were  not  in  the  ANPR.  The 
first  is  Section  8(b)(5)(iv).  which 
provides  that  changes  made  pursuant  to 
Section  8(b)(5)  do  not  also  require  an 
exemption  from  the  design  certification 
rule.  Because  the  Tier  2  information  is 
incorporated  by  reference  into  the 
design  certification,  a  departure  from 
Tier  2  pursuant  to  Section  8(b)(5)  would 
also  require  an  exemption  from  the 
design  certification  rule  absent  this 
proposed  provision.  The  second 
provision  is  Section  8(c).  which  makes 
it  clear  that  proposed  changes  to 
requirements  in  this  design  certification 
rule  that  are  neither  Tier  1  nor  Tier  2 
must  be  done  by  exemption  pursuant  to 
10  CFR  50.12.  Such  requirements 
include  the  recordkeeping  and  reporting 
requirements  in  Section  9  of  this 
proposed  rule. 

/.  Records  and  Reports 

The  purpose  of  Section  9  of  this 
proposed  rule  entitled,  "Records  and 
Reports,  '  is  to  set  forth  the  requirements 
for  maintaining  records  of  DCD  changes 
and  submitting  reports  to  the  NRC.  This 
section  is  similar  to  the  requirements  for 
records  and  reports  in  10  CFR  part  50 
and  §  52.63(b)(2),  widi  the  following 
differences.  Section  9(a)(1)  requires  an 
applicant  for  design  certification  to 
maintain  an  up-to-date  copy  of  the  DCD 
that  includes  all  generic  changes  to  Tier 
1  and  2  information  that  are  made  by 
rulemaking.  This  will  ensure  that  the 
design  certification  applicant  provides 
up-to-date  versions  of  the  DCD  to 
prospective  applicants  that  want  to 
reference  this  design  certification  or  to 
other  interested  parties  who  want  copies 
of  the  DCD.  Section  9(a)(2)  requires  an 
applicant  or  licensee  that  references  this 
design  certification  to  maintain  an  up- 
to-date  plant-specific  version  of  the  DCD 
that  includes  both  generic  changes  to 
the  DCD,  as  well  as  plant-specific 
departures  from  the  DCD.  This  ensures 
that  the  plant  records  which  include  an 
accurate  EXDD  reflecting  information 
specific  to  the  plant  as  well  as  changes 
to  die  DCD. 

The  proposed  rule  also  establishes 
reporting  requirements  in  Section  9(b) 
for  apphcants  or  licensees  that  reference 
this  design  certification  rule.  The 
requirements  in  Section  9(b)  are  similar 
to  the  reporting  requirements  in  10  CFR 
part  50,  except  that  they  include 
reporting  of  changes  to  or  departures 
fiDm  the  plant-specific  DCD.  In 
addition,  the  reporting  requirements  in 
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Sectioa  9^  vary  accxirding  to  vrhBtfaer 
the  chaoftas  am  mad*  as  part  of  an 
appbcatioa.  during  piant  construction, 
or  during  opeiaticai.  Also,  the  reporting 
frequency  of  ■Mnmwry  reports  of 
depaitnaet  from  aad  periodic  updates  to 
the  DC2)  iacroases  during  plant 
constnic^on  If  an  applicant  that 
referenoes  tins  desif^n  certification  rule 
decides  to  adopt  dt^partures  from  the 
DCD  tkut  avers  developed,  but  not 
apfKtNwd  pacsuaat  to  Section  8  of  this 
proposed  mle.  beiore  its  application 
(i  e..  fintafakiad  engineerix^),  then 
the  proposed  defjertures  bi3in  the  DCD 
inust  be  sobraitted  mth  the  initial 
application  for  a  construction  permit  or 
combined  liceoae. 

FoTdtirentljr  operating  plairts.  a 
licensee  is  fwiutsed  to  maintain  reocMtis 
of  the  basts  (at  aaxy  design  change  made 
to  thef[l«ntflitstiant  to  10  CFR  30.59. 
f iuther.  a  lioaasee  ts  cequired  to 
provide  a  aiHDmaiy  of  these  changes  to 
the  NSC  aJiBMally  or  along  with  updates 
to  the  ViomI  salary  analysis  report 
pursuant  to  10  CFR  50.71.  The  proposed 
rule  allows  departures  from  the  DCD 
during  the  periods  of  application, 
constructioa.  and  operation  of  the  plant. 
Therefaie.  Ike  proposed  rule  requires 
timely  aiibiBittal  of  summary  reports  of 
departures  frona,  as  well  as  updates  to, 
t  he  OCD  during  aech  of  these  intervals, 
ooaaialeal  mrith  ttm  Commission's 
guidance •■  aaporting  frequencv  in  its 
SRM  OB  SeCY-m-Z77 

N£]  popoiwi  reporting  of  design 
changes  at  a  6-month  interval,  in  its 
comaeots  on  tlie  ANPR.  to  "avoid 
unaeoetsariiy  diverting  owi^r/operator 
reso—naXO  naet  excessive  reporting 
requimmwti."'  The  NftiC  modified  the 
prortstoBS  in  the  proposed  rule  to  relax 
the  reportiog  requirements  before 
issuance  of  a  construction  permit  or 
condNoed  ticense.  During  this  interval. 
suaamary  reports  of  changes  and 
updates  to  tibeOCD  should  be  submitted 
tu  the  NBC  as  past  of  the  amendments 
to  the  OQCstruction  permit  or  combined 

•      >•*;•?>;■  ^'lon.  However,  the  NRC 

t  ,  ,1  ji  j^jrf-  with  the  NEl  proposal  for 
semi-annual  reporting  of  design  changes 
during  plant  construction  because  it 
d(M^  skU  provide  tor  sufficiently  timely 
notification  of  design  changes, 
rhereiore,  the  Cuounission  retained  the 
requirement  for  quarterly  reporting  of 
chan§BC  in  the  pra^xiaed  rule  duhag  this 
interval.  AIm.  tke  NRC  relaxed  tiie 
pMMTiaioM  taSaotian  g(b)  so  that  during 
operation  of  a  fdaat.  dhe  reporting 
reyiireBioate  aae  the  same  as  for 
ciKPendfr  opwatiu;  p^nts 

The  NBC  CaauBission  believ«s  that 
quarterly  aeportiaK  of  desi^  tium^pt 
d  uri  ng  the  period  of  ooestructian  are 
necessary  AacivseJy  monitor  the  statixs 


asKl  progress  of  the  ooiMtmction  of  the 
plant.  As  Bequired  by  10  CFR  52.99.  the 
NRC  nusl  find  that  the  1TAAC  have 
beeo  ■•ooe'iKfully  met  The  fTAAC 
verify  (hat  the  as-buih  facility  conforms 
with  the  approved  design  and 
emphasize  desif»n  reconcihation  and 
design  ventication  of  the  as-built  plant 
To  make  its  finding,  the  NRC  must  tailor 
its  inspection  program  to  monitor  the 
plant  construction  and  adjust  its 
program  to  accommodate  changes. 
Quarterly  reporting  of  design  changes 
will  facilitate  these  adjustments  in  a 
timely  manner  and  aids  in  a  common 
understanding  of  the  plant  as  the 
changes  are  being  made.  This  is 
particularly  importemt  in  times  where 
the  nwiibeT  of  design  changes  could  be 
significarrt.  such  as  during  the 
procurement  of  components  and 
equipment,  detailed  design  of  the  plant 
at  the  start  of  construction,  and  during 
p re-operational  testing. 

Section  9(c1  of  Ae  proposed  rule 
requires  that  records  are  kept  for  the 
lifetime  of  a  facility,  as  in  10  CFR  part 
50and§52.63(b)t2). 

/  Applicability  of  a  DCR  in  10  CFR  Part 
50  Liceasiag  Pnxeedingt 

Several  provisions  in  10  CFR  part  52. 
subpart  B.  suggest  that  design 
certiffcation  mtes  (OCRs)  may  be 
referenced  not  only  in  combined  license 
proceedings  under  10  (ZFR  part  52. 
subpart  C.  but  also  in  licensing 
proceedings  nnder  10  CFR  part  50. 
Section  52.63{c)  states: 

The  ComnussioQ  will  cequire.  prior  Xo 
granting  a  construction  permit,  combined 
license,  or  operating  license  which  references 
a  standard  design  certification,  that 
informatten  normatly  corrtmned  in  certain 
procumaent  tpecifications  and  oonstntctioii 
and  taMallatioo  aper.ifirafiont  be  completed 
and  avaikfaie  for  audit  if  sucb  inbrmabon  is 
neceMsry  isr  tbe  Comnuwion  to  make  its 
safety  deternnifiatioB.  including  the 
determinatiun  that  tke  application  is 
consistent  with  the  certiTied  design. 
(Emphasis  supplied  ) 

See  also  ^^  52.41.  52.55(b).  52.5S(c). 
52.b3(a)(4).  52.63(b)(1).  However,  these 
provisions  in  10  CFR  part  52.  subpart  B. 
are  inconsistent  in  identifying  the  type 
of  part  50  proceeding  in  urhich  design 
certification  rules  may  be  referenced 
Forexaniple.  although  §  32.63(c) 
(quoted  above)  and  $  52.5S(c)  explicitly 
provide  for  refeieBcing  of  design 
certification  rules  in  10  CFR  part  50 
constnicttoa  peanit  proceedings. 
§$52.55<b).  S2^34aM4j  and  52.63(b)(1) 
refer  only  to  apetvlia^  itcerxtt 
piYioeedia^.  Section  S2£3(ai(4)  is 
illustrative: 

Except  as  f>i<r)«-f<led  fertn  lOCFR  2  758.  in 
makingtbe^icini^  mquwrid  SoriMuanoeof 


a  combined  license«roperatTnf5  iicense.or 
for  any  hearing  under  §  &2.'M3.  the 
CoBHaissaoD  stiaU  treat  as  reccdved  those 
matters  fesolved  n  connrrtinn  with  the 
issuaace  or  leoewal  of  a  design  oertificatioii 
(Emphasis  supplied.) 


Therefore,  soate  might  question 
whether  the  Commission  intended 
construction  permits  applicants  under 
10  CFR  part  50  to  have  the  option  of 
referencing  design  certiBcation  rules. 
However,  the  Commission  has  not 
identified  aoy  regulatory  or  policy 
reasons  far  p.'-ecluding  a  ccmstruction 
permit  applicant  hom  referencing  a 
design  ceitificatioD  rule  while  allowing 
an  operating  license  applicant  to  do  so. 
Thus,  the  ComflBssion  believes  that  10 
CFR  part  52  fwt»irides  the  discretion  to 
authorize  a  constraction  permit 
apphcant  under  10  CFR  part  50  to 
reference  a  design  certification  rule. 

Assuming  that  the  Commission  has 
such  discretion,  there  are  a  number  of 
issues  that  present  themselves.  Should 
the  Commission  exercise  its  discretion 
to  allow  construction  permit  applicants 
to  reference  this  design  certification 
rule?  Should  the  Commission  require 
that  if  a  design  certification  rule  is  to  be 
relied  upoa  in  part  50  licensing 
proceed  iniiB,  it  must  be  referenced  in 
both  the  construction  permit  and 
operating  license  applications?  Would  it 
make  sense  to  allow  an  operating 
license  applicant  to  reference  a  design 
certification  if  the  underlying 
construction  penait  did  not  reference 
the  deaigB  oertiiicaftion?  The 
CommiasMM  recognizes  that 
consideration  of  these  issues  depends  in 
part  upoa  the  legal  significance  of  a 
design  oertificataon  in  the  10  CFR  part 
50  licensing  proceeding,  as  well  as  its 
significance  iorthe  permittee  or  licensee 
once  the  oonstruction  permit  or 
operating  licehw  is  granted.  In 
particular.  10  CFR  part  52.  subpart  B, 
does  not  say  «vhat  the  legal  effect  is  (if 
any)  of  ITAAC  in  a  part  50  operating 
license  pK>ceeding  in  which  the 
underlying  construction  permit 
references  a  design  certification. 

In  view  of  the  status  of  ^TA.^C  as  Tier 
1  information,  how  would  a 
construction  permit  applicant 
referencing  a  design  certification  rule 
avoid  referencing  the  ITAACT  What 
would  be  the  consequences  for  the 
construction  permit  applicant  of 
referencing  (TAAC?  If  the  underlying 
constnictior  permit  referenced  FTAAC 
then  what  (if  any)  would  be  the  scope 
and  natiuB  of  "isawe  preclusion*'  at  the 
operating  license  **»fe.  in  terrrre  of  Staff/ 
Commission  review  and  approval  of  the 
operating  Itceose  application,  as  well  as 
iacqec  tvHic^  are  precluded  from 
coi^ideration  under  10  CFR  2.75B?  The 


Commission  seeks  the  public's  views  on 
the  referencing  of  design  certification 
rules  in  10  CFR  part  50  applications 
(refer  to  Section  IV). 

IV.  Specific  Requests  for  Comments 

In  addition  to  the  general  invitation  to 
submit  comments  on  the  proposed  rule, 
the  DCD,  and  the  environmental 
assessment,  the  NRC  also  invites 
specific  comments  on  the  following 
questions: 

1.  Should  the  requirements  of  10  CFR 
52.63(c)  be  added  to  a  new  10  CFR 
52.79(e)?  (Refer  to  discussion  in  III.A.) 

2.  Are  there  other  words  or  phrases 
that  should  be  defined  in  Section  2  of 
the  proposed  rule?  (Refer  to  discussion 
inin.B.) 

3.  What  change  process  should  apply 
to  design-related  information  developed 
by  a  COL  applicant  or  holder  that 
references  this  design  certification  rule? 
(Refer  to  discussion  in  III.D.) 

4.  Are  each  of  the  applicable 
regulations  set  forth  in  Section  5(c)  of 
Ihe  proposed  rule  justified?  (Refer  to 
discussion  in  III.E.) 

5.  Section  8(b)(5)(i}  authorizes  an 
applicant  or  licensee  who  references  the 
design  certification  to  depart  from  Tier 
2  information  without  prior  NRC 
approval  if  the  applicant  or  licensee 
makes  a  determination  that  the  change 
does  not  involve  a  change  to  Tier  1  or 
Tier  2*  information,  as  identified  in  the 
DCD,  the  technical  specifications,  or  an 
unreviewed  safety  question  as  defined 
in  Sections  8(b)(5)(ii)  and  (iii).  Where 
Section  8(b)(5)(i)  states  that  a  change 
made  pursuant  to  that  paragraph  will  no 
longer  be  considered  as  a  matter 
resolved  in  connection  with  the 
issuance  or  renewal  of  a  design 
certification  within  the  meaning  of  10 
CFR  52.63(a)(4),  should  this  mean  that 
the  determination  may  be  challenged  as 
not  demonstrating  that  the  change  may 
be  made  without  prior  NRC  approval  or 
that  the  change  itself  may  be  challenged 
as  not  complying  with  the 
Commission's  requirements?  (Refer  to 
discussion  in  III.H.) 

6.  How  should  the  determinations 
made  by  an  applicant  or  licensee  that 
changes  may  be  made  under  Section 
8(b)(5)(i)  without  prior  NRC  approval  be 
made  available  to  the  public  in  order  for 
those  determinations  to  be  challenged  or 
for  the  changes  themselves  to  be 
challenged?  (Refer  to  discussion  in 
III.H.) 

7  What  is  the  preferred  regulatory 
process  (including  opportunities  for 
public  participation)  for  NRC  review  of 
proposed  changes  to  Tier  2*  information 
and  the  commenter's  basis  for 
recommending  a  particular  process? 
(Refer  to  discussion  in  III.H.) 


8.  Should  determinations  of  whether 
proposed  changes  to  severe  accident 
issues  constitute  an  unreviewed  safety 
question  use  different  criteria  than  for 
other  safety  issues  resolved  in  the 
design  certification  review  and,  if  so, 
what  should  those  criteria  be?  (Refer  to 
discussion  in  III.H.) 

9(a)  (1)  Should  construction  permit 
applicants  under  10  CFR  part  50  be 
allowed  to  reference  design  certification 
rules  to  satisfy  the  relevant 
requirements  of  10  CFR  part  50?  (Refer 
to  discussion  in  III.J.) 

(2)  What,  if  any,  issue  preclusion 
exists  in  a  subsequent  operating  license 
stage  and  NRC  enforcement,  after  the 
Commission  authorizes  a  construction 
permit  applicant  to  reference  a  design 
certification  rule? 

(3)  Should  construction  permit 
applicants  referencing  a  design 
certification  rule  be  either  permitted  or 
required  to  reference  the  ITAAC?  If  so, 
what  are  the  legal  consequences,  in 
terms  of  the  scope  of  NRC  review  and 
approval  and  the  scope  of  admissible 
contentions,  at  the  subsequent  operating 
license  proceeding? 

(4)  What  would  distinguish  the  "old" 
10  CFR  part  50  2-step  process  fi-om  the 
10  CFR  part  52  combined  license 
process  if  a  construction  permit 
applicant  is  permitted  to  reference  a 
design  certification  rule  and  the  final 
design  and  ITAAC  are  given  full  issue 
preclusion  in  the  operating  license 
proceeding?  To  the  extent  this 
circumstance  approximates  a  combined 
license,  without  being  one,  is  it 
inconsistent  with  Section  189(b)  of  the 
Atomic  Energy  Act  (added  by  the 
Energy  Policy  Act  of  1992)  providing 
specifically  for  combined  licenses? 

9(b)  (1)  Should  operating  license 
applicants  under  10  CFR  Part  50  be 
allowed  to  reference  design  certification 
rules  to  satisfy  the  relevant 
requirements  of  10  CFR  part  50?  (Refer 
to  discussion  in  III.J.) 

(2)  What  should  be  the  legal 
consequences,  from  the  standpoints  of 
issue  resolution  in  the  operating  license 
proceeding,  NRC  enforcement  and 
licensee  operation  if  a  design 
certification  rule  is  referenced  by  an 
applicant  for  an  operating  license  under 
10  CFR  Part  50? 

(c)  Is  it  necessary  to  resolve  these 
issues  as  part  of  this  design  certification, 
or  may  resolution  of  these  issues  be 
deferred  without  adverse  consequence 
[e.g.,  without  foreclosing  alternatives  for 
future  resolution). 


V.  Comments  and  Hearings  in  the 
Design  Certification  Rulemaking 

A.  Opportunity  to  Submit  Written  and 
Electronic  Comments 

Any  person  may  submit  written 
comments  on  the  proposed  design 
certification  rule  to  the  Commission  for 
its  consideration.'  Commenters  have 
120  days  fi-om  the  publication  of  this 
notice  to  file  written  comments  on  the 
proposed  design  certification  rule. 
Commenters  needing  access  to 
proprietary  information  in  order  to 
provide  written  comments  must  follow 
the  procedures  and  filing  deadlines 
(including  the  date  for  filing  written 
comments)  which  are  set  forth  in 
Section  V.E.  below, 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  comment  letter  in 
electronic  format  on  a  DOS-formatted 
(IBM  compatible)  3.5  or  5.25-inch 
computer  diskette.  Text  files  should  be 
provided  in  WordPerfect  format  or 
unformatted  ASCII  code.  The  format 
and  version  should  be  identified  on  the 
diskette's  external  label.  Comments  ma\ 
also  be  submitted  electronically,  in 
either  ASCII  text  or  WordPerfect  formai 
(version  5.1  or  later),  by  calling  the  NRC 
Electronic  Bulletin  Board  on  Fed  World 
The  bulletin  board  may  be  accessed 
using  a  personal  computer,  a  modem, 
and  one  of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  b\ 
dialing  the  toll  free  number  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  terminal 
emulation,  the  NRC  rules  subsystem  can 
then  be  accessed  by  selecting  the 
"Rules  "  option  from  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at  FedWorld 
consult  the  "Help/Information  Center" 
from  the  "NRC  Main  Menu."  Users  will 
find  the  "FedWorld  Online  User's 
Guides"  particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  thai 
is  tailored  to  the  particular  subsystem 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-3339;  Telnet  via  Internet: 
fedworld.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.239.92.205);  and 


"  An  opportunity  for  public  comment  i.--  r«juir'' 
bv  Section  553  of  the  Administrative  I'roi  mUiri-^ 
Act  and  10  CKR  52  51(b). 
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World  Wide  ¥t/cb  using:  http:// 
vvwvv.fedworid^y  (this  is  the  Uniform 
ResouiX»  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contaci  FedWorld.  then 
the  NRC  sutMiystem  wiH  be  accessed 
from  the  wtain  FedWorld  menu  by 
selecting  the  "U.S.  Nuclear  Regulatory 
CnrnmiiBitM''  OfMion  from  FedVVorld's 

Sutwyalews/Detabases"  menu  or  by 
entering  the  ooounand  "/go  nrc"  at  a 
Fed  Wodd  oomiwind  line.  If  NRC  access 
IS  obtained  throtigh  FedWorlds 

SubsyKtems/Datab«se«"  menu,  then 
return  to  FedWorid  is  accomplished  by 
selecting  tbe  "Return  to  FedWorld" 
option  from  the  "NRC  Main  Menu." 
However,  if  NRC  access  at  FedWorld  is 
accomplished  by  using  NRC's  toll-free 
numlwr.  access  to  all  NRC  systems  is 
available,  bot  there  will  be  no  access  to 
thi'  main  FedWorld  system.  For  more 
iiifurmation  on  NRC  huDetin  boards  call 
Mr.  Arthur  Davis,  System*  Integration 
and  Development  Branch,  U.S.  Nuclear 
Kegulatorv  C>»nimission,  Washington. 
I)(.  205S5.  tf4ephone  (301)  415-5780;  e- 
mail  A.XD3#>nrc  gov. 

Public  Meeting 

The  NRC  staff  plans  to  conduct  a 
public  meeting  oa  this  proposed  rule  on 
N4ay  11.  1995,  at  the  NKC  Auditorium 
in  Two  White  Fhnf  North.  Further 
details  on  the  neeting  are  provided  in 
I  document  pvbtished  in  this  issue  of 
!  he  Federal  Ref^iater  The  purpose  of  the 
(uihli(.  meeting  will  be  to  discuss  this 
proposed  rule  and  respond  to  questions 
on  the  meaning  and  intent  of  any 
provisions  of  this  proposed  rule.  It  is 
linptKJ  that  this  meeting  will  be  helpful 
!<»  persons  who  intend  to  submit  written 
comments  on  the  proposed  rule.  An 
nfficial  transcript  of  the  proceedings  of 
tht.  public  meeting  will  be  prepared. 

n  Opportunity  to  Request  Hearing 

Any  person  may  request  an  informal 
Hearing  on  one  or  more  specihc  matters 
with  respect  to  the  proposed  design 
tertificalion  rule.'*  An  informal  hearing 
provides  the  admitted  party  with  an 
opportanity  to  provide  written  and  oral 
presentations  on  those  matters  to  an 
Atomic  Safety  and  Licensing  Board  and 
'II  requent  that  the  licensing  board 
question  the  applicant  on  those  matters 
The  conduct  cf  ao  informal  hearing  is 
discussed  in  more  detail  in  5>ection  ('. 
below.  Under  certain  circumstances,  a 
party  in  an  infonaal  bearing  may 
request  that  the  Commission  hold  a 
formal  iMianng  on  specific  and 
substantial  £adtuai  disputes  necessary  to 
resolution  of  the  matters  for  which  the 


party  was  granted  an  informal  hearing 
(see  Section  C.ll  below). 

A  person  may  request  an  informal 
hearing  even  though  that  person  has  not 
submitted  separate  written  comments 
on  tbe  design  certification  rule  [i.e.,  is 
not  a  comm«nter)  Requests  for  an 
informal  hearmg  must  be  received  by 
the  Commission  no  Later  than  120  days 
from  tbe  publication  of  this  notice,  and 
a  copy  of  tbe  request  must  tie  sent  via 
overnight  mail  to  the  design 
certification  applicant  at  the  following 
address:  Mr.  Joseph  F.  Quirk.  Mail  Code 
782,  GE  Nuclear  Energy.  175  Curtner 
Avenue.  San  fose,  CA  95125.  The 
information  which  a  person  requesting 
a  hearing  must  provide  in  the  hearing 
request,  as  well  as  the  procedures  and 
standards  to  be  used  by  the  Commission 
in  its  detprmiqation  of  the  request,  are 
distussed  in  Sections  C.l  through  C.4 
below. 

A  person  who  needs  to  review 
proprietary  0110111181100  submitted  by 
the  design  certification  applicant  in 
order  to  prepare  a  request  for  an 
informal  hearing  must  follow  the 
procedures  and  filing  schedule  set  forth 
in  Section  V.E.  below. 

The  Commission  is  also  providing  an 
opportunity  for  interested  state,  county, 
and  city/municipal  and  other  local 
governments,  as  well  as  Native 
American  tribal  governments  to 
participate  as  "interested  governments  ' 
in  any  informal  hearings  which  the 
Commission  authorizes,  similar  to  their 
participation  as  "interested 
governments"  in  subpart  G  hearings 
under  10  CFR  2.715.  State,  county,  city/ 
mimicipal.  local,  and  tribal  governments 
wisihing  to  participate  as  an  "interested 
government"  in  any  design  certification 
rulemaking  hearings  which  may  be  held 
must  file  their  request  to  participate  no 
later  than  1  ^0  days  from  the  publication 
of  this  notice. 

C  Hearing  Process 

1.  Filings  and  Computation  of  Times 

All  notices,  papers,  or  other  filings 
discussed  in  this  section  must  be  filed 
by  express  mail.'  The  time  periods 
specified  in  this  section  have  been 
established  based  upon  such  a  filing. 
The  express  mail  filing  requirement 
shall  be  considered  in  establishing  other 
filing  deadhnes. 


*  An  oppwtwfii^  fer  a  hearing  is  provided  by  10 
IK  s.'.SUb). 


*  Filings  discussed  in  this  section  may  also  b<- 
served  apMittieCoBinnscion  to  eiectranic  fenn  In 
lieu  of  •KpnMiuaii.  Howevei-.  parties  muM  serve 
copies  of  Iheir  filiDjp  on  oUier  parlies  by  express 
mail,  unless  rtie  receinng  party  agrees  lo  filing  in 
electrontc  foon.  Filing*  muM  t>e  traiuraitted  no  Uite.'^ 
tlvaii  tba  last  ^y  af  iha  <une  partod  .'pacified  for 
filing  and  must  be  in  accordance  with  the 
reqiiirpmenls  specified  in  the  Sumniary. 


In  computing  any  period  of  time,  the 
day  of  the  act,  event  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included,  imless  it  is  a  Saturday, 
Sunday,  or  legal  holiday  at  the  place 
where  the  action  or  event  is  to  occur,  in 
which  case  the  period  runs  until  the 
next  day  which  is  neither  a  Saturday, 
Sunday,  nor  holiday. 

2.  Content  of  Hearing  Request 

The  CommLssion  will  grant  a  request 
for  an  informal  hearing  only  if  the 
hearing  request  satisfies  each  of  the 
following  two  requirements.  First,  the 
hearing  request  must  include  the 
written  presentations  which  the 
requestor  wishes  to  be  included  in  the 
record  of  the  hearing.  The  written 
presentations  must; 

(i)  Identify  the  specific  portion  of  the 
proposed  design  certification  rule  or 
supporting  bases  which  are  challenged, 

(ii)  Describe  the  reasons  why  the 
proposed  rule  or  supporting  bases  are 
incorrect  or  insufficient,  and 

(iii)  Identify  the  references  or  sources 
upon  which  the  person  requesting  the 
hearing  relies. 

If  the  requestor  has  submitted  written 
comments  in  the  public  comment 
period  addressing  these  three  factors  for 
the  specific  issue  for  which  the 
requestor  seeks  a  hearing,  it  will  bo 
sufficient  for  the  requestor  to  identify 
the  portions  of  the  written  comments 
which  the  requestor  intends  to  submit 
as  a  written  presentation.  Also,  the 
hearing  request  must  demonstrate  that 
the  requestor  (or  other  persons 
identified  in  the  hearing  request  who 
will  represent,  assist,  or  sf)eak  on  behalf 
of  the  requestor  at  the  hearing)  has 
appropriate  knowledge  and 
qualifications  to  enable  the  requestor  to 
contribute  significantly  to  the 
development  of  the  hearing  record  on 
the  specific  matters  at  issue.  The 
Commission  does  not  intend  that  the 
requestor  meet  a  judicial  "expert 
witness"  standard  in  order  to  meet  the 
second  criterion.  Nonetheless,  given  the 
substantial  commitment  of  tim.e  and 
resources  associated  with  any  hearing, 
the  Commission  believes  it  to  be  a 
reasonable  prerequisite  that  the  hearing 
requestor  demonstrate  that  he.'she  (or 
his/her  assistant)  has: 

(i)  Substantial  tamiliarity  with  the 
publicly  available  docketed  information 
relevant  to  the  issue  for  which  a  hearing 
is  requested. 

(ii)  The  requisite  technical  capability 
to  uiKlerstand  the  Cactual  matters  and 
develop  a  recoivl  on  the  issue  for  which 
a  hearing  is  requested;  and 


(iiil  An  understanding  of  the  NRC's 
hearing  procedures  in  10  CFR  part  2.*' 

1  Request  to  Hold  Hearing  Outside  of 
Washington.  DC 

Any  heariog^s)  which  the  Commission 
may  authorize  ordinarily  will  be 
conducted  in  the  Washington,  DC 
metropolitan  area.  However,  the 
Commission  at  its  discretion  may 
schedule  hearings  outside  the 
Washington.  DC  metropolitan  area  in 
response  to  requests  submitted  by  a 
person  requesting  a  hearing  that  all  or 
part  of  the  heanng  be  held  elsewhere. 
These  requests  must  be  submitted  in 
conjunction  with  the  request  for 
heanng.  and  must  specifically  explain 
the  special  circumstances  for  holding  a 
heanng  outside  the  Washington.  DC 
metropolitan  area. 

4  Responses  to  Hearing  Request 

The  applicant  may  file  a  response  to 
any  hearing  request  within  15  days  of 
the  date  of  the  hearing  request.  The  NRC 
staff  will  not  provide  a  response  to  the 
hearing  request  unless  requested  to  do 
so  by  the  Commission  but  may  assist  the 
Commission  in  its  ruling  on  the  request. 

5  CAimmissioa  Determination  of 
Hearing  Request 

The  Commission  intends  to  rule  on  a 
hearing  request  within  20  days  of  the 
close  of  the  period  for  requesting  a 
hearing.  TheCommissions 
determination  will  be  based  upon  the 
materials  accompanying  the  hearing 
request  and  the  applicant's  response 
(and  the  NRC  staffs  response,  if 
requested  by  the  Commission).  The 
hearing  request  shall  be  granted  if. 

(i)  The  request  is  accompanied  by  a 
written  presentation  containing  the 
information  required  by  Section  C.2. 
above;  and 

(ii)  The  requestor  has  the  appropriate 
knowledge  and  qualifications  to  enable 
the  requestor  to  contribute  significantly 
to  the  development  of  the  hearing 
record  on  the  matters  sought  to  be 
controverted. 

The  Commission  may  consult  with 
the  NRXZ  staff  before  its  determination  of 
a  hearing  request.  A  written  decision 
either  granting  or  denying  the  hearing 
request  will  be  published  by  the 
Commission. 

If  a  hearing  request  is  granted  in 
whole  or  in  part,  the  Commission's 
decision  will  delineate  the  controverted 
matter  that  will  be  the  subject  of  the 
hearing  and  whether  any  issues  and/or 
parties  are  lo  be  consolidated  (see 


r> Requestors  will  satisfy  this  requirement  by 
slating  ttat  ttiejr  poMess  and  have  read  a  copy  of 
10  CFR  part  2.  *«faparTs  A.  G.  and  L 


Section  C.7  below).  The  Commission's 
decision  granting  the  hearing  will  direct 
the  establishment  of  a  licensing  board  to 
preside  over  the  informal  hearing. 
Finally,  the  Commissions  decision  will 
specify: 

(i)  TTie  date  by  which  any  requests  for 
discovery  must  be  filed  with  the 
licensing'board  (normally  20  days  after 
the  date  of  the  Commission's  decision), 
and 

(ii)  The  date  by  which  any  objections 
to  discovery  must  be  filed  (see  Section 
C  9.  below). 

The  Commission's  decision  will  be 
sent  to  each  admitted  party  by  overnight 
mail.  Separate  hearings  may  be  granted 
for  each  controverted  matter  or  set  of 
consolidated  matters.  Thus,  if  there  are 
three  different  controverted  matters,  the 
Commission  may  establish  three 
separate  hearings.  In  this  fashion, 
closing  of  the  hearing  record  on  a 
controverted  matter  and  its  referral  to 
the  (Commission  for  resolution  need  not 
await  completion  of  the  hearing  on  the 
other  controverted  matters.  Finally,  the 
Commission's  decision  will  rule  on  any 
requests  for  hearings  outside  of  the 
Washington,  DC  metropolitan  area  (see 
Section  C.3  above). 

6.  Authority  of  the  Licensing  Board 

If  the  Commission  authorizes  an 
informal  hearing  on  a  controverted 
matter,  the  licensing  board  will  function 
as  a  "limited  magistrate"  in  that  hearing 
with  the  authority  and  responsibility  for 
assuring  that  a  sufficient  record  is 
developed  on  those  controverted 
matters  which  the  Commission  has 
determined  are  appropriate  for 
consideration  in  that  hearing.  The 
licensing  board  shall  have  the  following 
specific  responsibilities  and  authority: 

(i)  Schedule  and  expeditiously 
conduct  the  informal  hearing  for  each 
admitted  controverted  matter,  consistent 
with  the  rights  of  all  the  parties. 

(ii)  Review  ail  discovery  requests 
against  the  criteria  established  by  the 
Commission,  and  refer  all  appropriate 
requests  to  the  Commission  with  a 
decision  explaining  the  licensing 
board's  action, 

(iii)  Preside  over  and  resolve  any 
issues  regarding  the  scheduling  and 
conduct  of  any  discover^'  authorized  b\ 
the  Commission, 

(iv)  Order  such  further  consolidation 
of  parties  and  issues  as  the  licensing 
board  determines  is  necessar%'  or 
desirable, 

(v)  Orally  examine  persons  making 
oral  presentations  in  the  informal 
hearing,  based  in  part  upon  the 
licensing  board's  review  of  the  parties' 
proposed  oral  questions  to  be  asked  of 
persons  making  oral  presentations. 


(vi)  Request  that  the  NRC  staff: 

(A)  Answer  licensing  board  questions 
about  the  SER  or  the  proposed  rule, 

(B)  Provide  additional  information  or 
documentation  with  respect  to  the 
design  certification,  and 

(C)  Provide  other  assistance  as  the 
licensing  board  may  request.  Licensing 
board  requests  for  NRC  staff  assistance 
should  be  framed  such  that  the  NRC 
staff  does  not  assume  a  role  as  an 
adversary  party  in  the  informal  hearing 
(see  Section  C.8  below). 

(vii)  Review  all  requests  for  additional 
hearing  procedures  and  refer  all 
appropriate  requests  to  the  Commission 
with  a  decision  explaining  the  licensirig 
board's  action, 

(viii)  Certify  tlie  hearing  record  to  the 
Commission,  based  upon  the  licensing 
board's  determination  that  the  hearing 
record  contains  sufficient  information 
for  the  Commission  to  make  a  reasone<l 
determination  on  the  controverted 
matter;  and 

(ix)  Include  with  its  certification  any 
concerns  identified  by  the  licensing 
board  in  the  course  of  the  hearing 
which,  although  neither  raised  fcvthe 
parties  nor  necessary  to  resolution  of  the 
controverted  hearing  matters,  are 
significant  enough  in  the  licensing 
board's  view  to  warrant  attention  by  the 
Commission. 

Licensing  board  determinations  with 
respect  to  referral  of  requests  to  the 
Commission,  as  well  as  Ucensing  board 
determinations  of  parties'  motions,  are 
not  appealable  to  the  Ck>mmission  as  an 
interlocutor^'  matter.  Instead,  any 
disagreements  with  the  licensing 
board  s  determinations,  and  a  specific 
discussion  of  how  the  hearing  record  is 
deficient  with  respect  to  the  contested 
issue  must  be  set  forth  in  the  parties' 
proposed  findings  of  fact  which  are 
submitted  directly  to  the  Commission 
(see  Section  C.13  below). 

As  suggested  by  Item  (10)  above,  the 
licensing  board  shall  not  have  any  "sua 
sponte"  authority  analogous  to  10  CFR 
2.760a.  The  Commission  believes  that  in 
the  absence  of  a  request  for  an  informal 
hearing  on  a  matter,  the  Commission 
should  resolve  issues  with  respect  to  the 
design  certification  rule  in  the  same 
manner  as  other  agency -identified 
rulemaking  issues,  viz.,  through  NRC 
staff  consideration  of  the  issue  followed 
by  the  Commission's  review  and  its 
final  resolution  of  the  matter.  However, 
when  it  certifies  the  completed  hearing 
record  to  the  Commission  (see  Section 
C.l 2.  below),  the  licensing  board  should 
identify  to  the  Commission  any 
concerns  identified  during  the  hearing 
that  are  significant  enough  to  warrant 
Commission  consideration  but  that  are    j 
unnecessary  or  irrelevant  to  the  ; 
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resolution  of  the  controverted  hearing 
matter. 

The  licensing  board  shall  close  the 
hearing  and  certify  the  record  to  the 
Conunission  only  after  it  determines 
that  the  record  on  the  controverted 
matter  is  sufficiently  complete  for  the 
Commission  to  make  a  reasoned 
determination  with  respect  to  that 
matter.  However,  the  licensing  board 
shall  not  have  any  responsibility  or 
authority  to  resolve  and  decide 
controverted  matters  in  either  an 
informal  or  a  formal  hearing.  Rather,  the 
Commission  retains  its  traditional 
authority  in  rulemaking  proceedings  to 
evaluate  and  resolve  all  rulemaking 
issues  identified  in  public  comments  on 
a  proposed  rule.  Therefore,  the 
Commission  will  resolve  any 
controverted  matters  that  are  the  subject 
of  a  hearing  in  this  design  certification 
rulemaking. 

7.  Consolidation  of  Parties  and  Issues; 
Joint  Hearings  on  Related  Issues 

If  two  or  more  persons  seek  an 
informal  bearing  on  the  same  or  similar 
matters,  the  Commission  may.  in  its 
discretion,  grant  an  informal  hearing 
and  consolidate  the  matters  into  a  single 
issue  (as  defined  by  the  Commission). 
The  Commission  may  also,  in  its 
discretion,  require  that  the  parties  be 
consolidated  analogous  to  the 
consolidation  permitted  under  10  CFR 
2.715a.  If  the  Commission  consolidates 
two  or  more  issues  into  a  single 
consolidated  issue  but  does  not 
consolidate  parties,  each  admitted 
person  will  be  deemed  a  separate  party 
with  an  individual  right  to: 

(i)  Submit  separate  WTitten 
:)  presentations, 

(ii)  Submit  separate  sets  of  proposed 
oral  questions  to  be  asked  by  the 
licensing  board  (see  Section  C.  10 
below), 

(iii)  Make  separate  oral  presentation, 
and 

(iv)  Submit  and  separately  respond  to 
motions. 

If  the  Commission  also  requires  that 
parties  be  consolidated,  the 
consolidated  parties  must  participate 
jointly,  including  deciding  upon  written 
and  oral  presentations,  submitting  a 
single  set  of  written  questions, 
submitting  motions  supported  by  each 
of  the  consolidated  parties,  and 
responding  to  motions  filed  by  other 
parties. 

During  the  informal  hearing,  the 
licensing  board  may  decide  that  further 
consolidation  of  issues  or  parties  would 
simplify  the  overall  conduct  of  informal 
hearings  or  materially  reduce  the  time 
or  resources  devoted  to  the  hearings.  In 
these  instances,  the  licensing  board  may 


direct  such  consolidation.  The  licensing 
board  shall  set  forth  the  issues  and/or 
parties  to  be  consolidated  and  the 
reasons  for  such  consolidation  in  a 
written  order. 

8.  Status  of  the  Design  Certification 
Applicant,  the  NRC  staff,  and 
Requesting  Party 

The  design  certification  applicant 
shall  be  a  party  in  the  informal  hearing, 
with  the  right  to  submit  written  and  oral 
presentations,  propose  questions  to  be 
asked  by  the  licensing  board  of  oral 
presenters,  and  file  and  submit 
appropriate  motions. 

The  NRC  staff  shall  not  be  a  party  in 
the  informal  hearing  but  shall  be 
available  in  the  informal  hearing  to 
answer  licensing  board  questions  about 
the  FSER  or  the  proposed  rule,  provide 
additional  information  or 
documentation  with  respect  to  the 
design  certification,  and  provide  other 
assistance  that  the  licensing  board  may 
request  without  the  NRC  staff  assuming 
the  role  of  a  party  in  the  informal 
hearing. 

A  party  whose  hearing  requests  have 
been  granted  with  respect  to  a  particular 
controverted  matter  shall  not  participate 
with  respect  to  any  controverted  matter 
on  which  the  party  was  not  granted  a 
hearing.  For  example,  if  Person  1  has 
been  authorized  as  a  party  on  Issue  A 
and  Person  2  has  been  authorized  as  a 
party  on  Issue  B,  then  Person  1  may 
participate  only  in  the  informal  hearing 
on  Issue  A,  and  may  not  participate  in 
the  informal  hearing  on  Issue  B. 
Conversely,  Person  2  may  participate 
only  in  the  informal  hearing  on  Issue  B, 
and  may  not  participate  in  the  informal 
hearing  on  Issue  A. 

9.  Requests  for  Discovery 

Any  party  may  request  the 
opportunity  to  conduct  discovery 
against  another  party  before  the  oral 
phase  of  the  informal  hearing.  The 
reauest  for  discovery  must: 

(i)  Identify  the  type  of  discovery 
permitted  under  10  CFR  2.740,  2.740a. 
2.740a(b).  2.741.  and  2.742  which  the 
party  seeks  to  use; 

(ii)  Identify  the  subject  matter  or 
nature  of  the  information  sought  to  be 
obtained  by  discovery;  and 

(iii)  Explain  with  particularity  the 
relevance  of  the  information  sought  to 
the  controverted  matter  which  is  the 
subject  of  the  hearing  and  why  this 
information  is  indispensable  to  the 
presentation  of  the  party's  position  on 
the  controverted  matter. 

The  request  shall  be  filed  with  the 
licensing  board,  with  copies  of  the 
request  to  be  filed  with  the  party  against 
which  discovery  is  sought,  and  the  NRC 


staff.  The  requests  must  be  received  no 
later  than  the  deadline  specified  by  the 
Commission  in  its  decision  granting  a 
party's  hearing  request  [see  Section  C.5. 
above).  A  party  against  whom  discovery 
is  sought  may  file  a  response  objecting 
to  part  or  all  of  the  request.  Such  a 
response  must  explain  with  particularity 
why  the  discovery  request  should  not  be 
granted. 

The  licensing  board  shall  review  all 
discovery  requests  and  refer  to  the 
Commission  those  requests  that  it 
believes  should  be  granted  within  7 
days  after  the  date  for  receiving  a  party's 
objections  to  a  discovery  request.  The 
licensing  board  shall  issue  a  written 
decision  explaining  its  basis  for  either 
referring  the  request  to  the  Commission 
or  declining  to  refer  it.  The  written 
decision  shall  accompany  the  discovery 
requests  which  are  referred  by  the 
licensing  board  to  the  Commission. 

The  Commission  will  determine 
whether  to  grant  any  discovery  requests 
forwarded  to  it  based  upon  the  licensing 
board's  decision,  together  with  the 
request  and  the  design  certification 
applicant's  response  (and  any  NRC  staff 
response  requested  by  the  licensing 
board).  Discovery  will  be  at  the 
discretion  of  the  Commission.  In  this 
regard,  the  Commission  notes  that  two 
docket  files  have  been  established  by 
the  NRC  staff  for  the  U.S.  ABWR  design 
certification  review.  The  first  docket  file 
(STN  50-605)  was  estabUshed  on 
February  22. 1988.  and  the  second 
docket  file  (52-001)  became  effective  on" 
March  13.  1992.  The  NRC  staff  has 
placed  information  and  documents 
received  from  the  design  certification 
applicant  in  these  docket  files.  This 
information  includes  the  Design  Control 
Document,  Revision  2,  and  the 
Technical  Support  Document  for  the 
U.S.  ABWR,  Revision  1.  Furthermore, 
the  docket  files  contain  NRC  staff 
communications  and  documents,  such 
as  written  questions  and  comments 
provided  to  the  design  certification 
applicant,  and  summaries  of  meetings 
held  between  the  NRQ  staff  and  the 
design  certification  applicant.  The  NRC 
Staffs  bases  for  approving  the  U.S. 
ABWR  design  are  set  forth  in  the  FSER 
(NUREG-1503).  dated  July  1994.  The 
Commission  also  notes  that  each 
admitted  party  has  already  disclosed  a 
substantial  amount  of  information  in  its 
hearing  request,  relating  both  to  bases 
for  the  party's  position  with  respect  to 
the  controverted  matter  as  well  as 
information  on  the  qualifications  of  the 
party  (or  its  representatives  and 
witnesses  in  the  hearing). 

As  discussed  above,  much  of  the 
information  documenting  the  NRC 
staffs  review  and  approval  of  the  design 


certification  application  has  been 
routinely  placed  in  the  docket  file. 
Furtfaenaore.  as  discussed  in  Section 
C.8..  the  NRC  staff  is  not  a  party  in  an 
informal  hearing.  Therefore,  the 
Commission  has  decided  that  in  an 
informal  hearing,  the  parties  should  not 
be  afforded  discovery  against  the  NRC 
staft 

10.  Conduct  of  Informal  Hearing 

If  the  Commission  authorizes 
discovery,  (be  licensing  board  shall 
estaWi^  a  schedule  for  the  conduct  and 
completion  of  discovery.  Normally,  the 
licensing  board  should  not  permit  more 
than  one  round  of  discovery.  The 
Commission  will  not  entertain  any 
interlocutory  appeals  from  licensing 
board  orders  resolving  any  discovery 
disputes  or  otherwise  complaining  of 
the  scheduling  of  discovery. 

Follow  ing  the  completion  of 
discovery,  the  licensing  board  should 
issue  an  order  setting  forth  the  date  of 
commencement  of  the  oral  phase  of 
each  informal  hearing,  and  the  date  (no 
less  than  thirty  (30)  days  before  the 
commencement  of  the  oral  phase  of  the 
hearing^  by  which  parties  must  submit: 

(i)  The  identities  and  curriculum  vitae 
of  those  persons  providing  oral 
presentations; 

(ii)  The  outlines  of  the  oral 
presentations;  and 

(iii)  Any  questions  which  a  party 
would  like  the  licensing  bgard  to  ask. 
The  licensing  board  may  schedule  the 
oral  phases  of  two  or  more  informal 
hearings  to  be  held  during  the  same 
session. 

The  licensing  board  shall  publish  a 
notice  in  the  F«ieral  Register 
annoimcing  the  commencement  of  the 
oral  phase  of  ttie  informal  hearing! s). 
The  notice  shall  set  forth  the  place  and 
time  of  the  oral  hearing  session,  the 
subject  matterfs)  of  the  informal 
hearinglsl.  a  brief  description  of  the 
informal  hearing  procedures,  and  a 
statement  indicating  that  the  public  may 
observe  the  informal  hearing. 

Based  upon  the  parties'  outlines  of  the 
oral  presentation  and  proposed 
questions,  the  licensing  board  should 
determine  whether  it  has  specific 
questions  of  the  NRC  staff  with  respect 
to  the  staffs  review  of  the  design 
certification  application.  These 
questions  should  be  submitted  in 
writing  to  the  NRC  no  less  than  20  days 
before  the  commencement  of  the  oral 
phase  of  the  hearing  and  must  specify 
the  date  by  which  the  NRC  staff  shall 
provide  its  written  answers  to  the 
licensing  board.  The  licensing  board 
bhall  seaid  copies  of  the  request  by 
ovemigbt  mail  to  all  parties.  The  NRC 


staff  shall  file  its  written  answers  with 
the  licensing  board  and  the  parties. 

During  the  oral  pbase  of  the  hearing, 
the  licensing  board  shall  receive  into 
evidence  the  uTitten  presentations  of 
the  parties  and  permit  each  party  (or  the 
representatives  identified  in  their 
hearing  request!  to  make  oral 
presentations  addressing  the 
controverted  matter.  Normally,  the  party 
raising  the  controverted  matter  should 
make  their  presentations,  followed  by 
the  presentations  of  the  design 
certification  applicant.  The  licensing 
board  may  question  the  persons  making 
oral  presentations,  using  its  own 
questions  as  well  as  those  submitted  to 
the  licensing  board  by  the  other  parties. 
Based  upon  the  parties'  oral 
presentations  and/ or  responses  to 
licensing  board  questions,  the  ficensing 
board  may  also  orally  question  the  NRC 
staff. 

1 1 .  Additional  Hearing  Procedures  and 
Formal  Hearings 

After  the  parties  have  made  their  oral 
presentations  and  the  licensing  board 
has  concluded  its  questioning  of  the 
presenters  (and.  as  applicable,  the  NRC 
staff),  the  licensing  board  should  declare 
that  the  oral  phase  of  an  informal 
hearing  on  a  controverted  matter  (or 
consolidated  set  of  controverted 
matters)  is  complete. 

No  later  than  10  days  after  the 
licensing  board  has  declared  that  the 
oral  phase  of  the  informal  bearing  has 
been  completed,  parties  may  file  with 
the  licensing  board  (with  copies  to  the 
applicant  and  the  NRC  staff)  a  request 
that  some  or  all  of  the  procedures 
described  in  10  CFR  part  2,  subpart  G 
(e.g..  direct  and  cross-examination  by 
the  parties)  be  utilized.  The  request 
shall: 

(i)  Identify  the  specific  hearing 
procedures  which  the  party  seeks,  or 
state  that  a  formal  hearing  is  requested; 

(ii)  Identify  the  specific  factual  issues 
for  which  the  additional  procedures 
would  be  utilized, 

(iii)  Explain  why  resolution  of  these 
factual  di»pLi!es  are  necessar>'  to  the 
Commission's  decision  on  the 
controverted  issue; 

(iv)  Explain,  with  specific  citations  to 
the  hearing  record,  why  the  record  is 
insufficient  on  the  controverted  matter, 
and 

(v)  Identify  the  nature  of  the  evidence 
that  would  be  developed  utilizing  the 
additional  procedures  requested. 

The  design  certification  applicant 
may  file  a  response  to  these  requests  no 
later  than  seven  days  after  the 
applicant's  receipt  of  a  request  Cor 
additional  piocedam.  The  NRC  staff 
will  not  provide  a  response  unless 


specifically  requested  to  do  so  by  the 
licensing  board. 

The  licensing  board  will  review  all 
requests  for  additional  hearing 
procedures  or  a  formal  hearing  and  refer 
those  that  it  believes  should  be  granted 
to  the  Conunission  for  its  determination. 
The  licensing  board  shall  issue  a  vmtten 
decision  e?qpiaining  its  determination 
whether  to  forward  the  request  to  the 
Commission  no  later  than  7  days  after 
receipt  of  any  appficant  response  to  the 
request.  The  decision  will  provide  the 
basis  for  either  forwarding  the  request  to 
the  Commission  or  declining  to  forward 
it.  In  the  Absence  of  any  requests  for 
hearing  procedures  or  if  the  licensing 
board  concludes  that  none  of  the 
requests  should  be  referred  to  the 
Commission,  the  licensing  board  should 
declare  that  the  hearing  record  is  closed 
(see  Section  C.12  t>elow). 

The  Commission  will  determine 
whether  to  grant  any  requests  for 
additional  procedures  or  a  formal 
hearing  that  are  forwarded  by  the 
licensing  board.  The  Commission's 
determination  shall  be  based  upon  the 
licensing  board's  decision  along  with 
the  request  and  the  design  certification 
applicant's  response.  If  the  Commission 
directs  that  a  formal  hearing  be  heW  on 
a  controverted  factual  matter,  the  NRC 
staff  shall  be  a  party  in  the  formal 
hearing.  Alter  either  the  additional 
hearing  procedures  authorized  by  the 
Commission  are  completed  or  the 
formal  hearing  is  concluded  on  the 
factual  dispute,  the  licensing  board 
should  declare  Ae  hearing  record  closed 
(see  Section  C.12  below). 

12.  Licensing  Board's  Certification  of 
Hearing  Record  to  the  Commission 

After  the  oral  phase  of  a  hearing  is 
completed  and  either: 

(i)  There  are  no  requests  for  additional 
hearing  procedures  or  a  formal  hearing, 
or 

(ii)  The  licensing  board  concludes 
that  none  of  the  requests  should  be 
referred  to  the  Commission,  then  the 
licensing  board  should  declare  that  the 
hearing  record  is  closed. 

If  the  Commission  directs  that 
additional  hearing  procedures  should  be 
utilized  or  a  formal  hearing  be  held  on 
specific  factual  disputes,  the  licensing 
board  should  declare  the  hearing  record 
closed  after  completion  of  the  additional 
hearing  procedures  or  the  formal 
hearing.  Within  30  days  of  the  closing 
of  the  hearing  record  the  licensing  board 
should  certify  the  hearing  record  to  the 
Commission  on  each  controverted 
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matter  (or  consolidated  set  Of 
controverted  matters).^ 

The  licensing  board's  certification  for 
each  controverted  matter  (or 
consolidated  set  of  controverted 
matters)  shall  contain: 

(i)  The  hearing  record,  including  a 
transcript  of  the  oral  phase  of  the 
hearing  (and  any  pre-hearing 
conferences)  and  copies  of  all  filings  by 
the  parties  and  the  licensing  board, 

(ii)  A  list  of  all  documentary  evidence 
admitted  by  the  Ucensing  board, 
including  the  written  presentations  of 
the  parties, 

(iii)  Copies  of  the  documentary 
evidence  admitted  by  the  licensing 
board, 

(iv)  A  list  of  all  witnesses  who 
provided  oral  testimony, 

(v)  The  NRC  staffs  written  answers  to 
licensing  board  requests,  and 

(vi)  A  licensing  board  statement  that 
the  hearing  record  contains  sufficient 
information  for  the  Commission  to  make 
a  reasoned  determination  on  the 
controverted  matter. 

Finally,  as  discussed  in  Section  C.6 
above,  the  licensing  board  should 
identify  any  issues  not  raised  by  the 
parties  or  otherwise  are  not  relevant  to 
the  controverted  matters  in  the  hearing, 
that  the  licensing  board  nonetheless 
believes  are  significant  enough  to 
warrant  attention  by  the  Commission. 

13.  Parties'  Proposed  Findings  of  Fact 
and  Conclusions 

The  applicant  must  file  directly  with 
the  Commission  proposed  findings  of 
fact  and  conclusions  for  each 
controverted  hearing  matter  (or 
consolidated  set  of  controverted 
matters)  within  30  days  following  the 
close  of  the  hearing  record  on  that 
matter  in  the  form  of  a  proposed  final 
rule  and  statement  of  considerations 
with  respect  to  the  controverted  hearing 
issues. 

Other  parties  are  encouraged,  but  not 
required,  to  file  with  the  Commission 
proposed  findings  of  fact  and 
conclusions  limited  to  those  issues 
which  a  party  was  afforded  a  hearing  by 
the  Commission  [i.e.,  a  party  may  not 
file  proposed  findings  of  fact  and 
conclusions  on  issues  which  it  was  not 
admitted).  Any  findings  that  a  party 
wishes  the  Commission  to  consider 
must  be  received  by  the  Commission  no 
later  than  30  days  after  the  licensing 
board  closes  the  hearing  record  on  that 
issue.  Although  parties  are  not  required 
to  file  proposed  findings  and 


'  An  informal  hMring  is  deemed  to  be  completed 
when  the  period  for  requesting  additional 
procedures  or  a  formal  hearing  expires  and  no 
request  is  received. 


conclusions,  a  party  who  does  not  file 
a  finding  may  not,  upon  appeal,  claim 
or  otherwise  argue  that  the  Commission 
either  misunderstood  the  party's 
position,  or  failed  to  address  a  specific 
piece  of  evidence  or  issue. 

D.  Resolution  of  Issues  for  the  Final 
Rulemaking 

1.  Absence  of  Qualifying  Hearing 
Request 

If  the  Commission  does  not  receive 
any  request  for  hearing  within  the  120- 
day  period  for  submitting  a  request,  or 
does  not  grant  any  of  the  requests  (see 
Section  V.B.  above),  the  Commission 
will  determine  whether  the  proposed 
design  certification  rule  meets  the 
applicable  standards  and  requirements 
of  the  Atomic  Energy  Act  of  1954:  as 
amended  (AEA).  the  National 
Environmental  Policy  Act  of  1969:  as 
amended  (NEPA),  and  the  Commission's 
rules  and  regulations.  The 
Commission's  determination  will  be 
based  upon  the  rulemaking  record, 
which  includes:  The  application  for 
design  certification,  including  the  SSAR 
and  DCD;  the  appUcant's  responses  to 
the  NRC  staffs  requests  for  additional 
information;  the  NRC  staffs  FSER  and 
any  supplements  thereto;  the  report  on 
the  apglication  by  the  ACRS;  the 
applicant's  Technical  Support 
Document  addressing  consideration  of 
severe  accident  mitigation  design 
alternatives  (SAMDAs)  for  purposes  of 
NEPA;  the  NRC  staffs  EA  and  draft 
FONSl;  the  proposed  rule,  and  the 
public  comments  received  on  the 
proposed  rule.  If  the  Commission  makes 
an  affirmative  finding,  it  will  issue  a 
standard  design  certification  in  the  form 
of  a  rule  by  adding  a  new  appendix  to 
10  CFR  part  52,  and  publish  the  design 
certification  rule  and  a  statement  of 
considerations  in  the  Federal  Register. 

2.  Commission  Resolution  of  Issues 
Where  a  Hearing  is  Granted 

All  matters  related  to  the  proposed 
design  certification  rule,  including  those 
matters  for  which  the  Commission 
authorizes  a  hearing  (see  Sections  B. 
and  C.  above),  will  be  resolved  by  the 
Commission  after  the  licensing  board 
has  closed  the  hearing  record  and 
certified  it  to  the  Commission.  The 
Commission  will  determine  whether  the 
proposed  design  certification  rule  meets 
the  applicable  standards  and 
requirements  of  the  AEA,  NEPA,  and 
the  Commission's  rules  and  regulations. 
The  Commission's  determination  will 
be  based  upon  the  rulemaking  record  as 
described  in  Section  D.l  above,  with  the 
addition  of  the  hearing  record  for 
controverted  matters.  If  the  Commission 


makes  an  affirmative  finding,  the 
Commission  will  issue  a  final  design 
certification  rule  as  described  in  Section 
D.l. 

E.  Access  to  Proprietary  Information  in 
Rulemaking 

1.  Access  to  Proprietary  Information  for 
the  Preparation  of  Written  Comments  or 
Informal  Hearing  Requests 

Persons  who  determine  that  they  need 
to  review  proprietary  information 
submitted  by  the  design  certification 
applicant  to  the  NRC  in  order  to  submit 
written  comments  on  the  proposed 
certification  or  to  prepare  an  informal 
hearing  request,  may  request  access  to 
such  information  from  the  applicant. 

The  request  shall  state  with 
particularity: 

(i)  The  nature  of  the  proprietary 
information  sought. 

(ii)  The  reason  why  the 
nonproprietary  information  currently 
available  to  the  public  in  the  NRCs 
Public  Document  Room  is  insufficient 
either  to  develop  public  comments  or  to 
prepare  for  the  hearing. 

(iii)  The  relevance  of  the  requested 
information  either  to  the  issue  which 
the  commenter  wishes  to  comment  on. 
and 

(iv)  A  showing  that  the  person 
requesting  the  information  has  the 
capability  to  understand  and  utilize  the 
requested  information. 

Requests  must  be  filed  with  the 
applicant  such  that  they  are  received  by 
the  applicant  no  later  than  45  days  after 
the  date  that  this  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register. 

Within  ten  (10)  days  of  receiving  the 
request,  the  applicant  must  send  a 
written  response  to  the  person  seeking 
access.  The  response  must  either 
provide  the  documents  requested  (or 
state  that  the  document  will  be  provided 
no  later  than  ten  days  after  the  date  of 
the  response),  or  state  that  access  has 
been  denied.  If  access  is  denied,  the 
response  shall  state  with  particularity 
the  reasons  for  its  refusal.  The 
applicant's  response  must  be  provided 
via  express  mail. 

The  person  seeking  access  may  then 
request  a  Commission  hearing  for  the 
purpose  of  obtaining  a  Commission 
order  directing  the  design  certification 
applicant  to  disclose  the  requested 
information.  The  person  must  include 
copies  of  the  original  request  (and  any 
subsequent  clarifying  information 
provided  by  the  person  requesting 
access  to  the  applicant)  and  the 
applicant's  response.  "The  Commission 
will  base  its  decision  solely  on  the 
person's  original  request  (including  any 


clarifying  information  provided  to  the 
applicant  by  the  person  requesting 
access),  and  the  applicant's  response. 
Accordingly,  a  person  seeking  access  to 
proprietary  information  should  ensure 
that  the  request  sets  forth  in  sufficient 
detail  and  particularity  the  information 
required  to  be  included  in  the  request. 
Similarly,  the  applicant  should  ensure 
that  its  response  to  any  request  states 
with  sufficient  detail  and  particularity 
the  reasons  for  its  refusal  to  provide  the 
requested  information. 

If  the  Commission  orders  access  in 
whole  or  part,  the  Commission  will 
specify  the  date  by  which  the  requesting 
party  must  file  with  the  Commission 
written  comments  and  any  request  for 
an  informal  hearing  before  a  licensing 
board  as  discussed  in  Section  V.C, 
above.  A  request  for  an  informal  hearing 
must  meet  the  requirements  set  forth 
above  in  Section  V.C,  in  particular  the 
requirements  governing  the  content  of 
the  hearing  request,  and  shall  be 
governed  by  the  procedures  and 
standards  governing  such  requests  set 
forth  in  Section  V.C. 

2.  Access  to  Proprietary  Information  in 
a  Hearing 

Parties  who  are  granted  a  hearing  may 
request  access  to  proprietary 
information.  Parties  must  first  request 
access  to  proprietary  information 
regarding  the  proposed  design 
certification  from  the  applicant.  The 
request  shall  state  with  particularity: 

(i)  The  nature  of  the  proprietary 
information  sought, 

(ii)  The  reason  why  the 
nonproprietary  information  currently 
available  to  the  public  in  the  NRCs 
Public  Document  Room  is  insufficient  to 
prepare  for  the  hearing, 

(iii)  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  for 
which  the  party  has  been  admitted,  and 

(iv)  A  showing  that  the  requesting 
party  has  the  capability  to  understand 
and  utilize  the  requested  information. 

The  request  must  be  filed  with  the 
applicant  no  later  than  the  date 
established  by  the  Commission  for  filing 
discovery  requests  with  the  licensing 
board. 

If  the  applicant  declines  to  provide 
the  information  sought,  within  ten  (10) 
days  of  receiving  the  request  the 
applicant  must  send  a  vmtten  response 
to  the  requesting  party  setting  forth  with 
particularity  the  reasons  for  its  refusal. 
The  party  may  then  request  the 
licensing  board  to  order  disclosure.  The 
party  must  include  copies  of  the  original 
request  (and  any  subsequent  clarifying 
information  provided  by  the  requesting 
party  to  the  applicant)  and  the 
applicant's  response.  The  licensing 


board  shall  base  its  decision  solely  on 
the  party's  original  request  (including 
any  clarifying  information  provided  by 
the  requesting  party  to  the  applicant), 
and  the  applicant's  response. 

Accordingly,  a  party  requesting 
proprietary  information  from  the 
applicant  should  ensure  that  its  request 
sets  forth  in  sufficient  detail  and 
particularity  the  information  required  to 
be  included  in  the  request.  Similarly, 
the  applicant  should  ensure  that  its 
response  to  any  request  states  with 
sufficient  detail  and  particularity  the 
reasons  for  its  refusal  to  provide  the 
requested  information.  The  licensing 
board  may  order  the  applicant  to 
provide  access  to  some  or  all  of  the 
requested  information,  subject  to  an 
appropriate  non-disclosure  agreement. 

F.  Ex  Parte  and  Separation  of  Functions 
Restrictions 

Unless  the  formal  procedures  of  10 
CFR  Part  2,  Subpart  G  are  approved  for 
a  formal  hearing  in  the  design 
certification  rulemaking  proceeding,  the 
NRC  staff  will  not  be  a  party  in  the 
hearing  and  separation  of  functions 
limitations  will  not  apply.  The  NRC 
staff  may  assist  in  the  hearing  by 
answering  questions  about  the  FSER  put 
to  it  by  the  licensing  board,  or  to 
provide  additional  information, 
documentation,  or  other  assistance  as 
the  licensing  board  may  request. 
Furthermore,  other  than  in  a  formal 
hearing,  the  NRC  staff  shall  not  be 
subject  to  discovery  by  any  party, 
whether  by  way  of  interrogatory, 
deposition,  or  request  for  production  of 
documents. 

Second,  the  Commission  has 
determined  that  once  a  request  for  an 
informal  or  formal  hearing  is  received, 
certain  elements  of  the  ex  parte 
restrictions  in  10  CFR  2.780(a)  will  be 
applicable  vMth  respect  to  the  subject 
matter  of  that  hearing  request.  Under 
these  restrictions,  the  Commission  will 
communicate  with  interested  persons/ 
parties,  the  NRC  staff,  and  the  licensing 
board  with  respect  to  the  issues  covered 
by  the  hearing  request  only  through 
docketed,  publicly-available  written 
communications  and  public  meetings. 
Individual  Commissioners  may 
communicate  privately  with  interested 
persons  and  the  NRC  staff;  however,  the 
substance  of  the  communication  shall 
be  memorialized  in  a  document  which 
will  be  placed  in  the  PDR  and 
distributed  to  the  licensing  board  and 
relevant  parties. 

VI.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  NEPA  and  the  Commission's 


regulations  in  10  CFR  part  51,  subpart 
A,  that  this  proposed  design 
certification  rule,  if  adopted,  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  dierefore  an 
environmental  impact  statement  (EIS)  is 
not  required.  The  basis  for  this 
determination,  as  documented  in  the 
environmental  assessment,  is  that  the 
amendment  to  10  CFR  part  52  would 
not  authorize  the  siting,  construction,  or 
operation  of  a  facility  using  the  U.S. 
ABWR  design;  it  would  only  codify'  the 
U.S.  ABWR  design  in  a  rule.  The  NRC 
will  evaluate  the  environmental  impacts 
and  issue  an  EIS  as  appropriate  in 
accordance  with  NEPA  as  part  of  the 
application(s)  for  the  construction  and 
operation  of  a  facility. 

In  addition,  as  part  of  the 
environmental  assessment  for  the 
ABWR  design,  the  NRC  reviewed 
pursuant  to  NEPA,  GE's  evaluation  of 
various  design  alternatives  to  prevent 
and  mitigate  severe  accidents  that  was 
submitted  in  GE's  "Technical  Support 
Document  for  the  ABWR".  The 
Commission  finds  that  GE's  evaluation 
provides  a  sufficient  basis  to  conclude 
that  there  is  reasonable  assurance  that 
an  amendment  to  10  CFR  part  52 
certifying  the  U.S.  ABWR  design  will 
not  exclude  a  severe  accident  design 
alternative  for  a  facility  referencing  the 
certified  design  that  would  have  been 
cost  beneficial  had  it  been  considered  as 
part  of  the  original  design  certification 
application.  These  issues  are  considered 
resolved  for  the  U.S.  ABWR  design. 

The  environmental  assessment,  upon 
which  the  Commission's  finding  of  no 
significant  impact  is  based,  and  the 
Technical  Support  Document  for  the 
ABWR  are  available  for  examination 
and  copying  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washington.  DC.  Single 
copies  are  also  available  from  Mr.  Harry 
Tovmassian.  Mailstop  T-9  F33.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  (301)  415-6231. 

VII.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements.  The  public  reporting 
burden  for  this  collection  of  information 
is  zero  hours.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this    , 
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barrfflfi*,  to  the  fnfnmwlion  amf  Rerorrfc 
Management  Btmtch  fTft-F33).  U.S    .•  ■ 
Mk^mt  RRgniatnrT  ConnniMOIt. 
Wis^fngftm,  DT,  2(»55-fl0€  I ,  amf  to  th^ 
Desk  OfiBrw,  OfiVe  of  hifommtion  anrf 
Regulatory  Afcin.  NEfm-l{>20?. 
(J15O-0151f.  Offirw  of  MarmRwntmf  anrf 
Budget.  Washinf^on.  IX:  2(>S01 

Vm.  RjeguLitary  Analysus 

The  NKC  has  not  prwpanU  a 
regniatnry  ■nal'y;iia  fin-  Ibis  prop'Nwtl 
rula.  Ti«  NRjt:  prepar«»  regulfltory 
•oahp^cn  for  r.*J«?inakings  rhat  <>ftt;4Nlsh 
gaiMric  regu>mt<.ry  fequiremBnt!?.  Design 
cntiflcations  an  nor  g(>n«rir. 
nilemakinf^s.  Rather,  design 
certiBcaiioR!!  am  Commistiion  appmvsis 
of  spscifk:  Rucioar  powwr  plant  (ie»i^rui 
by  rulemaking.  FiirTbermi>re.  design 
certincation  rulemakings  are  inihateri 
by  an  oppKrant  fcr  a  design 
certification,  rather  thim  the  NRC 
PrBparation  of  a  regolatory  analysis  in 
thia  cirrcinstance  woold  not  be  useftrF 
because'  th«  dmtgn  to  be  rerti  Red  is 
proposed  by  the  applif  ant  rathirr  than 
the  NRl^.  For  these  reasrms,  the 
GommissJon  concludes  that  preparation 
of  a  regufatory  analysis  is  neither 
rnqtiired  nor  appropriate. 

IX.  RflsulataKy  Fkraibility  .\r.\ 
CertificaiiMi 

ta  accordance  wittv  tbe  Regulatory 
Fksribibty  Ac*  ot  1980.  5  U.S.C.  fMV>f>») 
IkvCominisRion  certifies  that  this 
proposed  ndemaking  will  not  have  a 
svgmfk.ant  economic  impact  upon  a 
substenfiat  numlmr  of  small  entities. 
Tire  proposed  rule  provides  standard 
design  cerfifrcation  frw  a  hght  water 
nurlear  potter  plant  design.  Neither  the 
design  eertificafron  applicant,  nor 
nucfear  power  plant  licensees  who 
reference  this  ffesign  cortifieati«n  nile. 
fall  wit;.;!  the  scofie  of  the  dnfmition  of 
"sroall  ermties"  set  forth  in  the 
■egulatory  Fltexibihty  Act.  15  IJ.S.r 
S32.  or  the  Small  Business  Size 
Standards  set  out  rn  regulations  issued 
by  the  .Small  Btisiness  Administration  in 
13  CFR  part  12 1.  Thus,  this  rule  does 
not  fall  within  tlHi  pMrvievw  of  the  art 

X.  BackFil  Analysis 

I       The  Commis««ion  has  determined  that 
the  barkfit  rule,  10  CFR  50. 109,  does  not 
apply  to  this  propKned  nite  becaMse 
these  amertdments  do  nt)t  impose 
requfrenients  on  existing  lOTFR  part  50 
licensees.  Tht^refore,  a  backftt  annh-sis 

,   was  nr)t  prepareti  for  this  rw  Ir 

;   Li.'aofSahi^t&iaMCFRPart  52 

I       AMhnnusloiariw  pracVice  afKl 
IMvcadaM,  AaMruBtr  BlMEftfitting, 
Ckmibinait  lonM^,  ta^y  sMhp  perm-rl. 
EflMrgency  ptamanff.  IVe». 


Incorporation  by  refertjnce.  Inspection,' 
Lta  lifted  wrvlpsulhi'ii  i/at?Bn,'Niicf6w 
power  pfants  and  reactors,  Probabilistir 
risk  assessment,  ProXntyp*,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirereents. 
Standard  design.  Standard  design 
rertificafion. 

For  the  reasons  set  out  in  th« 
preamble  and  under  the  authority  of  th« 
Atomic  Energy  Act  of  1954,  as  aniendAd; 
the  Energy  Reorgamzation  Act  of  1974. 
as  an»ende<l.  and  5  VJ.SC  553:  U>e  NRC 
proposBH  to  adopt  th«  fioliuMriag 
amendment  to  10  CFR  ^^^X  52. 

PART  52— {AMENOEDJ 

1   The  authority  citation  for  TO  CFl 
Part  52  continues  to  reed  as  IWTow* 

AuthuiMy.  .Seca.  WW,  MM.  Tfti .  T83.  tJtt 
186,  189,  68  Stat   9.36.  948,  953.  <»ft4.  9ti.V 
956,  at  amended,  sec.  234,  83  Slat.  1244.  as 
amendted  f4ZUS.C.  2133,  2201,  2232,  2233. 
2236,  2239,  2282V,  sees.  2tn,  2t)2,  208,  8t» 
Stal   1243.  1344,  1?4«,  124l».  as  amentfmf  N2 

ir.sr.  )UMt.  5642.  lyMftj. 

2.  fn  §  52. a.  paragraph  |bj  is  revised  \m 
read  a&  fbriovvs: 

$52.8 


(b)  The  approved  information 
coftectioir  requirements  contained  in 
this  part  appear  in  !H52  J5v52.t7, 
52.29,  52.45,  52  47,  52  57,  52.75,  52.77 
52.78,  52.79,  and  appendix  A. 

3.  A  new  appendix  A  to  JO  CFR  part 
52  is  added  to  read  as  foDows; 

Appendix  A  To  Pari  52 — Desi^  CarttficaliMi 
Rule  for  the  U.S.  Advanced  Bojling  VViOe* 
Reactor 

1   S<:op«. 

This  appendix  constrtutns  Lb«  ^itandwrci 
de.sign  ciirtification  for  the  US  Advam^d 
Boiling  Water  Reactor  fABWR)  cJ.-sign.  in 
acr.ordeni.e  with  10  CFR  part  :>,.'  subpart  B 
Th»  appiirant  for  rertifitarion  of  the  I'.S 
ABWH  desif^  wan  GE  Nuritear  Energy 

3.  DefinitioiM. 

h%  !i«ed  io  thfas  purr. 

(a)  Dps/jju  control  detcmtment  (iXID)  laeurs 
the  mastar  dnciiment  ih»l  r^tntaoM  theTiMf 

1  and  Tier  2  information  that  is  iocarpocaled 
by  refurnnce  into  this  design  certification 
rufe. 

(b)  linr  I  means  rhc  portion  of  the  design 
rehited  information  contained  in  the  DTD 
that  is  certified  hy  rtiis  desifpi  certification 
rub  (JwTTin.-rflBr  tier  1  infermatien)  Tier  1 
informMion  ron^iets  of: 

(1)  Oermineasaarfgpmeral  prnvisions: 

(2)  Cenif4«d  dasign  d«S(;rip(ionH; 

(3)  Inspections,  tests,  analyses,  aiid 
aixeplnnc  e  criteria  (ITAAQ; 

(4)  Significaiit  riite  [^nraeinrs.  anti 
(5>Siiiriifirjmt  inlmfMte  iv^remmcs. 
The  certified  design  descriptions,  vateriai.e 

requirements,  and  si!*  paranrKters  are  (tftiveH 
ire  at  Tier  2  ieWTiiiHri^ni 


fr )  Tier  2  maans  the  portion  of  (tie  desigi»- 
related  twitarmBt1off,cnntiMHW#  l»  the  OTlJ 
that  M  sppmwed  hy  this  rfesign  rerrificafioB 
raiv  flMMisaf^ar  Tiwr  i  mfcrmatimi*  Tier  2 
inferanHen  includes: 

(>>Th»infonnetioa  »e^ii»4tiy  l»CFfl 
53.47; 

(2)  The  infnmiatinn  ceqitinul  fa»  •  nnaJ 
safety  analysis  report  under  10  CFR  50..'i4(hf 
and 

(3;9»ippoTting  inA'iriiietinn  on  tfte 
inapections,  tests,  and  eiie<y«ea  that  will  he 
performed  to  demonstrate  Ifcet  theaccept.iwc 
(Titeria  in  the  ITAAC  kevc  been  met.. 

(d)  lmr2'  meens  the  pnrrvon  of  the  Tier 
2  infarmation  whirh  cannot  be  chana^ed 
without  prior  NBC  approval.  This 
hiformation  is  identified  in  the  DCD. 

(el  All  other  teims  in  this  rule  have  the 
meaning  set  out  in  10  CFR  50.2,  10  CFR  5^  a 
or  Section  1 1  of  the  Atomic  Ererj5\»  IKtt  of 
1954,  ae  amended,  as  appiicaMe. 

3l  liteaerved]. 

4.  Contents  of  the  d«.<ngnrerrifii3itiiui. 

(a)  Both  Tier  1  aod  Tier  2  of  the  ABWB 
OMJgn  Control  Document-,  (>E  N*K.leai> 
Energy,  Re\'ision  Z,  January  1995ar« 
incorporated  by  reference.  This  irifrorporaliun 
by  reference  was  approved  by  the  Diret:tor  of 
the  Office  of  the  Federal  Register  on  [Insert 
date  of  approval)  in  accordance  with  5  V  fi.V. 
552(a)  and  1  CFR  part  51.  Copies  of  the  US. 
ABWR  DCD  may  be  obtained  from  [ln.seit. 
name  and  address  of  applicant  or 
•epiUaarlnn  designated  i>y  the  apptiranr). 
Cople);  are  also  available  for  arvamioarmii  imct 
copying  at  the  NRC  Piihlic  Dortimeni  Woi>mi 
2120  L  Street  NW.  (Low«r  Uvel), 
Washington.  DC  20655,  and  for  •xammaiujii 
at  the  NRC  Library.  11545  Rocdtville  Pil.^, 
RockvlHe,  Mar>'Iami  20582-2738. 

(b)  An  apphr^nt  for  a  construction  pemjit, 
operating  hcense,  or  combined  license  that 
refereni  es  this  design  certification  shnU 
reference  both  Tier  1  and  Tier  J  of  the  IT.S 
ABWR  DCD 

(( )  If  there  is  a  conflict  beMveen  the  tIS. 
ABWR  DCD  and  either  the  applwation  for 
design  <  eriification  for  the  MS,  ABWH  d«iigji 
or  NlJREG-lfiO.3,  "Fiiiai  Safely  Evalunriom 
Report  r«la:e<j  to  the  Certiflcalioo  of  ih*' 
Advanced  Boiling  Water  Reactor  Design, 
dated  July  1994  (FSER),  then  the  US  ABWK 
rXJ>  is  the  controlTing  document, 

5  Exemptions  and  applicable  reguhitiors 

(•)  The  (.;.S.  .^BWR  design  u  exempt  fmm 
portions  of  the  following  regulations,  as 
described  in  the  FSER  (index  pn>v)di*rrin 
SerJinn  Lftof  the  K.SEB) 

(H  Section  VI(«)f2)of  dppemhoi  A  to  ift 
t:FR  part  100— Operating  Basis  Earthqoahr 
Design  Coo«ider»tion: 

J2)  Section  iM(3)  sf  10  CFR  5«.4'J— 
Enviromnental  Qualiflcation  of  Post 
Accident  Monitoring  Equipment; 

f3)  Section  (fTf2)riv)  of  TO  CFR  50  34- 
.^arate  Plant  .Safety  Parameter  Chsphiv 
Onaole: 

(4)  Section  ( Hi 2 Mviiv)  ef  10  CFR  50. 34— 
Pi»s»-.Vk(  idenr  .SHw.pJing  tor  Bnivn.  f  hilori«<e 
and  Dtetislived  Gases:  aud< 

l&^i.SectJee  K)(3)|i«),»f  10  CFR  5A.34^ 
Dedicated  CoDtaituneni  Penairatjon 

(b)  Except  as  indicated  in  paiagiapb  U.^iJ 
this  section,  the  regulations  ffrat  appfy  lothe 
I '  S  ABWR  design  ate  those  regulations  in  ill 


CFR  Parts  20.  SO.  73.  and  100  (July  1994), 
that  are  applicable  and  technically  relevant. 
iis  described  in  the  FSER. 

(c)  In  addition  to  the  regulations  specified 
in  paragraph  (b)  of  this  section,  the  following 
regulations  are  applicable  for  purposes  of  10 
CFR  52.4«.  52.54.  52.59  and  52.63: 

(1 1  In  the  standard  design,  the  effects  of 
intersystem  loas-of-coolant  accidents  must  be 
minimized  by  designing  low-pressure  piping 
systems  that  interface  with  the  reactor 
coolant  pressure  bousdary  to  withstand  full 
reactor  coolant  system  pressure  to  the  extent 
practical. 

(2)(i)  Piping  systems  associated  with 
pumps  and  valves  subject  to  the  test 
requirements  set  forth  in  10  CFR  50.55a(n 
must  be  designed  to  allow  for 

(A)  Full  flow  testing  of  pumps  and  check 
valves  at  maximum  design  flow,  and 

(B)  Testing  of  motor  operated  valves  under 
maximum  achievable  differential  pressure, 
up  to  design  basis  differential  pressure,  to 
demonstrate  the  capability  of  the  valves  to 
operate  under  design  basis  conditions.. 

(li)  For  pumps  and  valves  subject  to  the 
tpst  requirements  set  forth  in  10  CFR 
50.55a(f).  an  applicant  tor  a  cotnbined  license 
which  references  this  standard  design 
certiTication  rule  shall  submit  as  part  of  the 
applicatioB: 

(A)  A  program  for  testing  check  valves  that 
incorporates  the  use  of  advanced  non- 
intrusive  technique*  to  detect  degradation 
and  monitor  perfarmance  characteristics,  and 

(BJ  A  program  to  determine  the  frequency 
necessary  fair  disasaembly  and  inspection  of 
each  pump  and  valve  to  detect  degradation 
that  would  prevent  the  component  from 
periomiing  its  safety  function  and  which 
cannot  be  detected  through  the  use  of 
advanced  oon-intrusive  techniques.  The 
licensee  shall  implement  these  programs 
throughout  tiie  service  life  of  the  plant 

(3)  For  digital  instrumentation  and  control 
systems,  the  design  must  include: 

(i)  An  assessment  of  the  defense-in-depth 
and  diversity  of  instrumentation  and  control 
systems; 

(ii)  A  demonstration  ofadequate  defense 
against  conunon-mode  failures;  and 

(iii)  Provisions  for  independent  backup 
manual  controls  and  displays  for  critical 
safety  functions  in  the  control  room. 

(4)  The  electric  power  system  of  the 
standard  design  must  include  an  alternate 
power  source  that  has  sufficient  capacity  and 
capability  to  power  the  necessary 
complement  of  non-safety  equipment  that 
would  most  facilitate  the  ability  of  the 
operator  to  bring  the  plant  to  safe  shutdown, 
following  a  loss  of  the  normal  power  supply 
and  reactor  trip. 

(5)  The  electric  power  system  of  the 
standard  design  must  include  at  least  one 
offsite  circuit  supplied  directly  from  one  of 
the  offsite  power  sources  to  each  redundant 
safety  divisiou  with  no  intervening  non- 
safety  buses  in  such  a  manner  that  the  offsite 
source  can  power  the  safety  buses  upon  a 
failure  of  any  non-safety  bus. 

(6)(i)ThereqoirBraen»sof  lOtTFR  50.48(a)' 
and  10  CFR  part  50.  Appendix  R.  Section  ni 


G.l.a.  apply  to  all  structures,  systems,  and 
cocnponeots  important  to  safety. 

(ii)  Notwitfastaoding  any  provision  in 
paragraph  (i)  of  this  section,  all  structures, 
systems,  and  components  important  to  safety 
in  the  standard  design  must  he  designed  to 
ensure  that; 

(A)  Safe  shutdown  can  be  achieved 
assuming  that  all  equipment  in  any  one  fire 
area  will  be  rendered  inoperable  by  fire  and 
re-entry  into  that  fire  area  for  repairs  and 
operator  actions  is  not  possible,  except  that 
this  provision  does  not  apply  to  (1)  the  main 
control  room,  provided  that  an  alternative 
shutdown  capability  exists  and  is  physically 
and  electrically  independent  of  the  main 
control  room,  and  (2)  the  reactor 
containment; 

(B)  Smoke,  hot  gases,  or  Fire  suppnessant 
will  not  migrate  from  one  fire  area  into 
another  to  an  extent  that  could  adversely 
affect  safe-shutdown  capabilities,  including 
operator  actions;  aiKi 

(C)  In  the  reactor  containment,  redundant 
shutdown  systems  are  provided  with  fiie 
protection  capabilities  and  means  to  limit  fire 
damage  such  that,  to  the  extent  practicable, 
one  shutdown  division  remains  free  of  fire 
damage. 

(7)  The  standard  design  must  include  and 
an  ar>plicant  for  a  combined  license  which 
references  this  standard  design  certification 
rule  shall  submit  as  jjart  of  the  application: 

(i)  The  description  of  the  reliability 
assurance  program  used  during  the  design 
that  includes  scope,  purpose,  and  objectives: 

(ii)  The  process  used  to  evaluate  and 
priorrtize  the  structures,  systems,  and 
components  in  the  design,  besed  on  their 
degree  of  risk-significance: 

(iii)  A  list  of  structures,  systems,  and 
components  designated  as  risk-significant: 
and 

(iv)  For  those  structures,  systems,  and 
components  designated  as  risk-significant: 

(A)  A  process  to  determine  dominant 
failure  modes  that  considered  industry 
experience,  analytical  models,  and  applicable 
requirements:  and 

(B)  Key  assumptions  and  risk  insights  from 
prob^listic,  determ.inistic,  atid  other 
methods  tha'  considered  operation, 
maintenance  and  monitoring  activities 

(8)  The  probabilistic  risk  assessment 
required  by  10  CFR  52.47(a)(lKv)  must 
include  an  assessment  of  internal  and 
external  events.  For  external  events. 
simplified  probabilistic  methods  and  margins 
methods  may  be  used  to  assess  the  capacity 
of  the  standard  design  to  withstand  the 
effects  of  events  such  as  fires  and 
earthquakes.  Traditional  probabilistic 
techniques  should  be  used  to  evaluate 
internal  floods..  For  earthquakes,  a  seismic 
margin  analysis  must  crmsider  the  erffects  of 
earthquakes  with  accelerations 
approximately  one  and  two-thirds  the 
acceleration  of  the  safe-shutdown 
earthquake. 

(9)  The  standard  design  must  include  an 
on-site  alternate  ac  power  source  of  diverse 
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design  capable  of  powering  at  least  one 
complete  set  of  equipment  necessary  to 
achieve  and  maintain  safe-shutdown  for  the 
purposes  of  dealing  with  station  blackout. 
(10)(i)  The  standard  design  must  include 
the  features  in  paragraphs  (AHC)  below  that 
reduce  the  potential  for  and  effect  of 
interactions  of  molten  core  debris  with 
containment  structures: 

(A)  Re8ctt>r  cavity  floor  space  to  enhance 
debris  spreading; 

(B)  A  means  to  flood  the  reactor  cavity  to 
assist  in  the  cooling  process;  and 

(Q  Concrete  to  prtwect  portions  of  the 
lower  drywell  containment  liner  and  other 
structural  members. 

(ii)  The  features  retfuired  by  paragraphs  (i) 
of  this  sec-tion.  in  combination  with  other 
features,  must  ensure  for  the  most  significant 
severe  accident  sequences  that  the  best- 
estimate  environmental  conditions  (pressure 
and  temperature)  resulting  from  core- 
concrete  interaction  do  not  exceed  ASME 
Code  Service  Level  C  for  steel  containments 
or  Factored  Load  Category  for  concrete 
containments  for  approximately  24  hours. 

(11)  The  standard  design  must  include:  (i) 
A  reliable  means  to  depressurize  the  reactor 
coolant  system  and  (ii)  cavity  design  features 
to  reduce  the  amount  of  ejected  core  debris 
that  may  reach  the  upper  containment. 

(12)  The  standard  design  must  include 
analyses  based  on  best-available  methods  to 
demonstrate  that: 

(i)  Equipment,  both  electrical  and 
mechanical,  needed  to  prevent  and  mitigate 
the  consequences  of  severe  accidents  is 
capable  of  performing  its  function  for  the 
time  period  needed  in  the  best-estimate 
environmental  conditions  of  the  severe 
accident  (e.g.,  pressure,  temperature, 
radiation)  in  %vhich  the  equipment  is  relied 
upon  to  function:  and 

(ii)  Instrumentation  needed  to  monitor 
plant  conditions  during  a  severe  accident  is 
capable  of  performing  its  foiKtion  for  the 
time  period  needed  in  the  best-estimate 
environmental  conditions  of  the  severe 
accident  (e.g..  pressure,  temperature, 
radiation)  in  which  the  instrQmentation  is 
relied  upon  to  function. 

(13)  The  standard  design  must  include 
features  to  limit  the  conditional  containment 
failure  probability  for  the  more  likely  severe 
accident  challenges. 

(14Ki)  Tbe  standard  design  must  include  a 
systematic  examination  of  features  in  relation 
to  shutdown  risk  assessing: 

(A)  Sfiecific  design  features  that  mininuze 
shutdown  risk: 

(B)  The  reiiability  of  decay  heat  removal 
systems: 

(C)  Vulnerabilities  introduced  In-  new 
design  features:  and 

(D)  Fires  and  floods  occurring  with  the 
plant  in  modes  other  than  full  power 

(ii)  An  applicant  for  a  combined  license 
which  referei»ces  this  design  certification 
rule  shall  submit  as  part  of  the  application 
a  description  of  tbe  program  for  outage 
planning  and  control  that  ensures: 

(A)  The  availability  and  functional 
capability  daring  sbutdo*vn  and  low  pu,ver 
operations  of  features  important  to  safety 
during  such  operations:  and 

IB)  The  consideratioB  of  fire,  flood,  and 
other  hazards  during  shutdown  and  low 


17924 


Federal  Register  /  Vol.  60.  No.  67  /  Friday,  April  7.  1995  /  Proposed  Rules 


Federat  Register  /  Vol.  60.  No.  67  /  Friday.  April  7.  1995  /  Proposed  Rules 


17925 


power  operations.  The  licensee  shall 
implement  this  program  throughout  the 
service  life  of  the  plant. 

6.  Issue  resolution  for  the  design 
certiHcation. 

(a)  All  nuclear  safety  issues  associated  with 
the  information  in  the  FSER  or  DCD  are 
resolved  within  the  meaning  of  10  CFR 
S2.63(a)(4). 

(b)  AIJ  environmental  issues  associated 
with  the  information  in  the  NRC's 
environmental  assessment  for  the  ABWR 
design  or  the  severe  accident  design 
alternatives  in  Revision  1  of  the  Technical 
Support  I>ocument  for  the  ABWR.  dated 
December  1994,  are  resolved  within  the 
meaning  of  10  CFR  52.63(a)(4). 

7.  Duration  of  the  design  certincation. 
This  design  certification  may  be  referenced 

for  a  period  of  15  years  from  May  8.  1995, 
except  as  provided  for  in  10  CFR  52.55(b) 
and  52.57(b).  This  design  certification 
remains  valid  for  an  applicant  or  licensee 
that  references  this  certification  until  their 
application  is  withdrawn  or  their  license 
expires,  including  any  period  of  extended 
operation  under  a  renewed  license. 

8.  Change  process. 

(a)  Tier  1  information. 

(1)  Generic  (rulemaking]  changes  to  Tier  1 
information  are  governed  by  the 
requirements  in  10  CFR  52.63(a)(1). 

(2)  Generic  changes  to  Tier  1  information 
are  applicable  to  all  plants  referencing  the 
design  certification  as  set  forth  in  10  CFR 
52.63(a)(2). 

(3)  Changes  from  Tier  l  information  that 
are  imfKMed  by  the  Commission  through 
plant-specific  orders  are  governed  by  the 
requirements  in  10  CFR  52.63(a)(3). 

(4)  Exemptions  from  Tier  1  information  are 
governed  by  the  requirements  in  10  CPR 
52.63(b)(1). 

(b)  Tier  2  information. 

(1)  Generic  changes  to  Tier  2  information 
are  governed  by  the  requirements  in  10  CFR 
52.63(a)(1). 

(2)  Generic  changes  to  Tier  2  information 
are  applicable  to  all  plants  referencing  the 
design  certification  as  set  forth  in  10  CFR 
52.63(a)(2). 

(3)  The  Commission  may  not  impK>se  new 
requirements  by  plant-specific  order  on  Tier 
2  information  of  a  specific  plant  referencing 
the  design  certification  while  the  design 
certification  is  in  effect  under  §§  52  55  or 
52.61,  unless: 

(i)  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  the  certification  was  issued,  or  to  assure 
adequate  protection  of  the  public  health  and 
safety  or  the  common  defense  and  security; 
and 

(ii)  Special  circumstances  as  defined  in  10 
CFR  50.12(a)  are  present. 

(4)  An  applicant  or  licensee  who  references 
the  design  certification  may  request  an 
exemption  from  Tier  2  information.  The 
Commission  may  grant  such  a  request  only 

if  it  determines  that  the  exemption  will 
comply  with  the  requirements  of  10  CFR 
50.12(a).  The  granting  of  an  exemption  on 
request  of  an  applicant  must  be  subject  to 
litigation  in  the  same  manner  as  other  issues 
in  the  construction  permit,  operating  license, 
or  combined  license  hearing. 


(5)(i)  An  applicant  or  licensee  who 
references  the  design  certification  may  depart 
from  Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  change 
involves  a  change  to  Tier  1  or  Tier  2* 
information,  as  identified  in  the  EKZD,  the 
technical  spiecifications,  or  an  unreviewed 
safety  question  as  defined  in  paragraphs 
(b)(5)(ii)  or  (b)(5)(iii)  of  this  section.  When 
evaluating  the  proposed  change,  an  applicant 
or  licensee  shall  consider  all  matters 
described  in  the  DCD,  including  generic 
issues  and  shutdown  risk  for  all  postulated 
accidents  including  severe  accidents.  These 
changes  will  no  longer  be  considered 
"matters  resolved  in  connection  with  I  he 
issuance  or  renewal  of  a  design  certification  " 
within  the  meaning  of  10  CFR  52  63(a)(4). 

(ii)  A  proposed  departure  from  Tier  2 
information,  other  than  severe  accident 
issues  identified  in  Section  19E  of  the  DCD. 
including  attachments  EA  through  EE.  must 
be  deemed  to  involve  an  unreviewed  safety 
question  if: 

(A)  The  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  DCD  may  be  increased; 

(B)  A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  DCD  may  be 
created;  or 

(C)  The  margin  of  safety  as  defined  in  the 
basis  for  any  technical  specification  is 
reduced. 

(iii)  A  proposed  departure  from 
information  associated  with  severe  accident 
issues  identified  in  Section  19E  of  the  DCD, 
including  attachments  EA  through  EE,  must 
be  deemed  to  involve  an  unreviewed  safety 
question  if: 

(A)  There  is  a  substantial  increase  in  the 
probability  of  a  severe  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible;  or 

(B)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

(iv)  Departures  from  Tier  2  information 
made  in  accordance  with  Section  8(b)(5) 
above  do  not  require  an  exemption  from  this 
design  certification  rule. 

(c)  Other  requirements  of  this  design 
certification  rule. 

An  applicant  or  licensee  who  references 
the  design  certification  may  not  depart  from 
this  rule's  requirements,  other  than  Tier  1  or 
2  information,  other  than  by  an  exemption  in 
accordance  with  10  CFR  50.12. 

9.  Records  and  reports. 

(a)  Records. 

(1)  The  applicant  for  this  design 
certification  shall  maintain  a  copy  of  the  DCD 
that  includes  all  generic  changes  to  Tier  1 
and  Tier  2  information. 

(2)  An  applicant  or  licensee  that  references 
this  design  certification  shall  maintain 
records  of  all  changes  to  and  departures  from 
the  DCD  pursuant  to  Section  8  of  this 
appendix.  Records  of  changes  made  pursuant 
to  Section  8(b)(5)  must  include  a  written 
safety  evaluation  which  provides  the  bases 
for  the  determination  that  the  proposed 
change  does  not  involve  an  unreviewed 
safety  question,  a  change  to  Tier  1  or  Tier  2* 


information,  or  a  change  to  the  technical 
specifications. 

(b)  Reports.  An  applicant  or  licensee  that 
references  this  design  certification  shall 
submit  a  report  to  the  NRC.  as  specified  in 
10  CFR  50.4,  containing  a  brief  description  ol 
any  departures  from  the  DCD.  including  a 
summary  of  the  safety  evaluation  of  each.  An 
applicant  or  licensee  shall  also  submit 
updates  to  the  DCD  to  ensure  that  the  DCD 
contains  the  latest  material  developed  for 
both  Tier  1  and  2  information.  The 
requirements  of  10  CFR  50.71  for  safety 
analysis  reports  must  apply  to  these  updates 
These  reports  and  updates  must  be  submitted 
at  the  frequency  specified  below: 

(1)  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  either 
a  construction  permit  under  10  CFR  part  50 
or  a  combined  license  under  10  CFR  part  5L' 
the  report  and  any  updates  to  the  DCD  may 
be  submitted  along  with  amendments  to  tlif 
application. 

(2)  During  the  interval  from  the  date  of 
issuance  of  either  a  construction  permit 
under  10  CFR  part  50  or  a  combined  license 
under  10  CFR  part  52  until  the  applicant  or 
licensee  receives  either  an  operating  license 
under  10  CFR  part  50  or  the  Commission 
makes  its  findings  under  10  CFR  52.103,  the 
report  must  be  submitted  quarterly.  Updates 
to  the  IXID  must  be  submitted  annually. 

(3)  Thereafter,  repiorts  and  up>dates  to  the 
DCD  may  be  submitted  annually  or  along 
with  updates  to  the  safety  analysis  report  for 
the  facility  as  required  by  10  CFR  50.71 ,  or 
at  such  shorter  intervals  as  may  be  specified 
in  the  license. 

(c)  Retention  period.  The  DCD,  and  the 
records  of  changes  to  and  departures  from  the 
DCD  must  be  maintained  until  the  date  of 
termination  of  the  construction  permit  or 
license. 

Dated  at  Rockville,  MD,  this  31st  day  of 
March  1995. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  C.  Hoyle, 
Secretary  of  the  Comntission. 
|FR  Doc.  95-8379  Filed  4-6-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  PART  52 
RIN3150-AF15 

Standard  Design  Certification  for  the 
System  80-«-  Design 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
proposes  to  approve  by  rulemaking  a 
standard  design  certification  for  the 
System  80+  design.  The  applicant  for 
certification  of  the  System  80+  design 
was  Asea  Brown  Boveri-Combustion 
Engineering  (ABB-CE).  The  NRC  is 


proposing  to  add  a  new  appendix  to  10 
CFR  part  52  for  the  design  certification. 
This  action  is  necessary  so  that 
applicants  or  licensees  intending  to 
construct  and  operate  a  System  80+ 
design  may  do  so  by  appropriately 
referencing  the  proposeid  appendix.  The 
public  is  invited  to  submit  comments  on 
this  prfjposed  design  certification  rule 
(LX^R)  and  the  design  control  document 
(DCt^  that  is  incorporated  by  reference 
into  the  DCR  (refer  !o  Sections  fV  and 
V).  The  Commission  also  invites  the 
public  to  submit  comments  on  the 
environmental  assessment  for  the 
S>-5tem  80+  design  (refer  to  Section  VI). 
DATES:  The  comment  period  expires  on 
August  7, 1995.  Comments  received 
after  this  date  will  be  considered  if  it  is 
pjractical  to  do  so.  but  the  Commission 
is  only  able  to  assure  consideration  for 
comments  received  on  or  before  this 
date.  In  addition,  interested  parties  may 
request  an  informal  hearing  before  the 
Atomic  Safety  and  Licensing  Board 
Panel,  in  accordance  with  10  CFR  52.51. 
on  matters  pertaining  to  this  design 
certification  rulemaking  (refer  to  Section 
V).  Requests  for  an  informal  hearing 
must  be  submitted  by  August  7.  1995. 
A00n£SSE&  Mail  written  comments  and 
requests  for  an  informal  hearing  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
VVashii^on,  DC  20555.  Attention. 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
1 1555  Rockville  Pike.  Rockville,  MD. 
between  7:30  am  and  4:15  pm  on 
Federal  workdays.  Copies  of  comments 
received  will  be  available  for 
examination  and  copying  at  the  NRC 
Public  Docuinent  Room  [PDfL)  at  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC  A  copy  of  the  environmental 
assessment  and  the  design  control 
document  is  also  available  for 
examination  and  copying  at  the  PDR. 
FOA  FURTHER  INFORMATION  CONTACT: 
Harr>-  S.  Tovmassian.  Office  of  Nuclear 
Regulatory  Research,  telephone  (301) 
415-6231.  Jerry  N.  Wilson.  Office  of 
Nuclear  Reactor  Regulation,  telephone 
(301)  415-3145.  or  Geary  S  Mizano, 
Office  of  the  General  Counsel,  telephone 
(301)  415-1639.  U.S.  Nuclear  Regulators- 
Commission.  Washington.  EX^  20555. 

SUPPLEMENTARY  INFORMATION: 

Tabk  of  CantenU 

I  Background. 

II  Pt^iic  conuneDt  summary  aod  resolution. 
Topic  1 — Acceptability  of  a  Two-Tiered 

Design  Certificatioo  Rule  SUiicture 
Topic  2 — Acceptability  of  tbe  Process  and 

Staodatds  for  Chan^ng  Tier  2 

Information 
Topic  3 — The  Aceeptabrlrty  of  a  Tict  2 

Exempliot 


Topic  4 — Acceptability  of  Using  a  Change 
Process.  Similar  to  the  One  in  10  CFR 
56.59  Applicable  to  Operating  Reactors. 
Prior  to  the  IsstMDce  of  a  Combnied 
License  that  Refereaces  a  Certified 
Design 

Topic  5 — The  Acceptability  of  Identifying 
Selected  Technical  Positions  from  the 
FSER  as  ■"Unreriewed  Safety  Questions" 
that  Car.not  Be  Changed  Under  a  "  50.59- 
liite"  Change  Prcx»ss 

Topic  6 — Need  for  Modincations  to  10  CFR 
52A3(bK2)  If  the  Two-Tiered  Structure 
(or  tbe  Design  Certtfication  Rule  Is 
Approved 

Topic  7 — Whether  tbe  Comraissioa  Should 
Either  Incorporate  or  Identify  the 
Information  in  Tier  1  or  Tier  2  or  Both 
in  the  Combined  License 

Topic  8 — Acceptability  of  Using  Design 
Specific  Rulerocricings  Rather  Than 
Generic  Ruleraaking  (or  the  Technical 
Issues  Whose  Resolution  Exceeds 
Current  Requirements 

Topic  * — The  Appropriate  Form  and 
Content  of  a  Design  Contioi  Document 
in.  Section-by-section  discussion  of  design 
certification  rule. 

A.  Scope. 

B.  Definitions. 
C  IReserwedl. 

D.  Contests  of  the  des.ign  certification. 

E.  Exemptions  and  applicable  regulations. 
F  Issue  resoiutioo  for  the  design 

certification. 
G  Duration  of  the  design  certification. 
H.  Change  process. 
I  Records  and  reports. 
r  ApplicafaifttyofaDCRin  10  CFR  Part  50 

licensing  proceedings. 

IV  Specific  requests  for  comments. 

V  CooraoeDts  aad  bearings  in  the  design 

certificatioD  rutemakiag. 
A  Opportunity  to  submit  written  and 
electroaic  cocnments. 

B.  Opportunity  to  request  hearing. 

C.  Hearing  process. 

D.  Resolution  of  issues  for  the  final 
rulemaking. 

E.  Access  to  proprielary  information  in 
rulemaking. 

F.  Ex  parte  and  separation  of  furvctions 
restrictions. 

V!  Finding  of  no  significant  environmenlal 

impact:  availability. 
VII  Paperwork  Reduction  Act  statement 
VIII.  Regulatory  analysis. 
I,\.  Regulaton.^  Flexibility  Act  certification. 
X.  Backfit  anc'>sis. 

L  Backgroand 

On  March  30,  1989.  Combustion 
Engineering,  hrc  (ABB-CE)  apphed  for 
certification  of  the  System  80-f  standard 
design  with  the  NRC.  The  application 
was  made  in  accordance  with  the 
proceduffcs  specified  in  10  CFR  part  50. 
Appendix  O,  and  the  Policy  Statement 
on  Nuctear  Power  Plant 
Standardization,  dated  September  15, 
1987. 

On  May  18. 1989  (54  FR  15372J.  the 
hffiC  added  10  CFK  part  52  to  its 
regulations  to  provide  for  the  isouance 
of  early  site  permits,  stanthrd  design 


certifications,  and  combined  licenses  for 
nuclear  power  rea<:tor5.  Snbpart  B  of  10 
CFR  part  52.  established  the  pnjoess  for 
obtainii^  design  certifications.  A  major 
purpose  of  this  rule  was  to  achieve  early 
resolution  of  Hcensing  issues  and  to 
enhance  the  safety  and  retiabifity  of 
nuclear  power  plants. 

On  August  21,  1989.  ABB-CE 
requested  that  its  application,  originally 
submitted  pursuant  to  10  CFR  pert  50. 
appendix  O,  be  considered  as  an 
application  for  design  approval  and 
subsequent  design  certification  pnrsuant 
to  10  CFR  52.45.  The  application  was 
docketed  on  May  1,  1991,  and  assigned 
Docket  No.  52-002.  CorresporKlence 
relating  to  the  application  prior  to  this 
date  was  also  addressed  to  docket 
number  STN  5O-470  and  Prt>fecl  No. 
675.  ABB-CE's  appiicirtion,  the 
Combustion  Engineering  Standard 
Safety  Analysis  Report — Design 
Certification  (CESSAR-DC)  up  to  artd 
including  amendment  W  ar)d  the 
Certified  Design  Material,  is  available 
for  inspection  and  copying  at  the  NRC 
Public  Document  Room.  By  letter  dated 
May  26,  1992,  Conrbustion  Engineering. 
Inc.  notified  the  NRC  that  it  is  a  wholly 
owned  subsidiary  of  Asea  Brown 
Boveri.  Inc.  and  the  apprt^Miate 
abbreviation  for  the  company  is  ABB- 
CE. 

The  NRC  staff  issued  a  final  safety 
evaluation  report  (FSER)  related  to  the 
certification  of  tbe  System  80+  design  in 
August  1994  (NUREG-1462).  The  FSER 
documents  the  results  of  the  NRC  staff's 
safety  review  of  the  System  80+  design 
against  the  requirenients  of  10  CFR  part 
52,  Subpart  B.  and  delineates  the  scope 
of  the  technical  details  considered  in 
evaluating  the  prt^xued  design.  A  copy 
of  the  FSER  may  be  obtained  bom  the 
Suf)erintendent  of  Documents.  U.S. 
Government  Printing  Office.  Mail  Stop 
SSOP,  Washington.  DC  20402-9328  or 
the  Natiooal  Technical  Infomuftioa 
Service.  Springfield,  VA  22161.  The 
final  design  approval  (FDA)  for  the 
System  80+  design  was  issued  on  )uly 
26,  1994.  and  published  in  the  Federal 
Register  on  August  2.  1994  (59  f  K 
39371). 

Since  the  issuance  oi  10  CFR  part  52. 
the  NRC  staff  has  been  working  to 
implement  subpart  B  A-ith  issues  such 
as  the  acceptability  of  using  a  two-tiered 
design  certification  rule  and  the  level  of 
design  detail  required  for  design 
certificatioa.  The  NRC  staff  origmally 
proposed  a  design  certification  rule  for 
evolutionary  standard  plant  designs  in 
SECY-92-287.  "Form  and  Content  for  a 
Design  Certification  Rule."  On  March 
26. 1993,  the  NRC  staff  issued  SECY- 
92-287A  in  which  it  responded  to 
issnes  on  SECY-92-2ff7,  which  were 
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put  forth  by  the  Commission,  and  to 
specific  questions  raised  by 
Commissioner  Curtiss  in  a  letter  dated 
September  9.  1992.  Subsequently,  the 
NRC  staff  modified  the  draft  rule  in 
SECY-92-287  to  incorporate 
Commission  guidance  and  published  a 
draft-proposed  design  certification  rule 
in  the  Federal  Register  on  November  3. 
1993  (58  FR  58665).  as  an  Advanced 
Notice  of  Proposed  Rulemaking  ( ANPR) 
for  public  comment.  On  November  23. 
1993.  the  NRC  staff  discussedVhis 
ANPR  in  a  public  workshop  entitled 
"Topics  Related  to  Certification  of 
Evolutionary  Light  Water  Reactor 
Designs."  All  holders  of  operating 
licenses  or  construction  permits  were 
informed  of  the  issuance  of  the  ANPR 
and  the  plarmed  public  workshop 
through  the  issuance  of  NRC 
Administrative  Letter  93-05  on  October 
29.  1993.  Separate  announcements  of 
the  workshop  were  also  sent  to  the 
Union  of  Concerned  Scientists,  the 
Nuclear  Information  and  Resource 
Service,  the  Natural  Resources  Defense 
Council,  the  Public  Citizen  Litigation 
Group,  the  Ohio  Citizens  for 
Responsible  Energy  (OCRE).  and  the 
State  of  IHinois  Department  of  Nuclear 
Safety  on  October  18.  1993.  An  official 
transcript  of  the  workshop  proceedings 
is  available  in  the  PDR. 

Rulemaking  Procedures 

10  CFR  part  52  provides  for 
Commission  approval  of  standard 
designs  for  nuclear  power  facilities  (e.g., 
design  certification)  through 
rulemaking  In  accordance  with  the 
Administrative  Procedure  Act  (APA), 
part  52  provides  the  opportunity  for  the 
public  to  submit  written  comments  on 
the  proposed  design  certification  rule. 
However.  Part  52  goes  beyond  the 
requirements  of  the  APA  by  providing 
the  public  with  an  opportunity  to 
request  a  hearing  before  the  Atomic 
Safety  and  Licensing  Board  Panel  in  a 
design  certification  rulemaking.  While 
Part  52  describes  a  general  framework 
for  conducting  a  design  certification 
rulemaking.  §  52.51(a)  states  that  more 
detailed  procedures  for  the  conduct  of 
each  design  certification  will  be 
specified  by  the  Commission. 

To  assist  the  Commission  in 
developing  the  detailed  rulemaking 
procedures,  the  NRC's  Office  of  General 
Counsel  (OGC)  prepared  a  paper.  SECY- 
92-170  (May  8. 1992).  which  identified 
issues  relevant  to  design  certification 
rulemaking  procedures,  and  provided 
OGC's  preliminary  analyses  and 
recommendations  with  respect  to  those 
issues.  SECY-92-170  was  made  public 
by  the  Commission,  and  a  Commission 


meeting  on  this  paper  was  held  on  June 

1.  1992. 
Thereafter,  in  SECY-92-185  (May  19. 

1992).  OGC  proposed  holding  a  public 
workshop  for  the  purpose  of  facilitating 
public  discussion  on  the  issues  raised  in 
SECY-92-170  and  obtaining  public 
comments  on  those  issues.  The 
Commission  approved  OGC's  proposal 
(See  the  May  28.  1992,  Memorandum 
from  Samuel  J.  Chilk  to  William  C. 
Parler).  Notice  of  the  workshop  was 
published  in  the  Federal  Register  on 
June  9.  1992  (57  FR  24394).  The  notice 
also  provided  for  a  30-day  period 
following  the  workshop  for  the  public  to 
submit  written  comments  on  SECY-92- 
170.  A  transcript  was  kept  of  the 
workshop  proceedings  and  placed  in  the 
PDR.  Nearly  50  non-NRC  individuals 
attended  the  workshop;  an  additional 
eight  persons  requested  copies  of  SECY- 
92-170  and  workshop  materials  but  did 
not  attend.  The  workshop  was  organized 
in  a  panel  format,  with  representatives 
fttjm  OCRE  (Susan  Hiatt).  NUMARC 
(Robert  Bishop),  GE  and 
Westinghouse — two  design  certification 
vendors  (Marcus  Rowden  and  Barton 
Cowan),  the  State  of  Illinois  Department 
of  Nuclear  Safety  (Stephen  England),  the 
State  of  New  York  Public  Service 
Commission  (James  Brew),  the 
Administrative  Conference  of  the 
United  States  (William  Olmstead).  OGC, 
the  NRC  staff,  and  a  moderator.  Eleven 
written  comments  were  received  after 
the  workshop,  three  ft-om  OCRE  (OCRE 
August  1992  Comments,  OCRE 
September  1992  Letter;  OCRE  October 
1992  Letter),  NUMARC,  Winston  and 
Strawn,  the  State  of  Illinois  Department 
of  Nuclear  Safety,  Westinghouse  Energy 
Systems,  the  U.S.  Department  of  Energy, 
Asea  Brown  Boveri-Combustion 
Engineering  (ABB-CE),  and  AECL 
Technologies.'  Mr.  Rowden  submitted 
an  additional  comment  on  behalf  of 
NUMARC  which  addresses  proprietary 
information. 

OGC's  final  analyses  and 
recommendations  for  design 
certification  rulemaking  procedures 
were  set  forth  in  SECY-92-381 
(November  10,  1992).  This  paper  was 
prepared  after  consideration  of  the 
panel  discussions  at  the  public 
workshop  and  the  written  comments 
received  after  the  workshop.  On  April 
30,  1993,  the  Commission  issued  a 
Memorandum  to  the  General  Counsel 
which  sets  forth  the  Commission's 
determinations  with  respect  to  the 
procedural  issues  raised  by  the  General 
Counsel's  paper.  Section  V.  below, 
"Comments  and  Hearings  in  the  Design 
Certification  Rulemaking,"  describes  the 


'  AECL  is  the  vendor  for  the  CA.NDU  3  design. 


procedures  to  be  utilized  in  this  design 
certification  rulemaking. 

II.  Public  Comment  Sumjnary  and 
Resolution 

The  public  comment  period  for  the 
ANPR  for  rulemakings  to  grant  standard 
design  certification  for  evolutionary 
light  water  reactor  designs  expired  on 
January  3,  1994.  Six  comment  letters 
were  received.  Five  comment  letters 
were  from  the  nuclear  industry  (i.e., 
vendors,  utihties,  and  industry 
representatives)  and  one  ft-om  a  public 
interest  organization.  Most  of  the . 
commenters  addressed  the  nine  topics 
upon  which  the  NRC  sought  the  public's 
views.  The  Commission  has  carefully 
considered  all  the  comments  and  wishes 
to  express  its  sincere  appreciation  of  the 
often  considerable  efforts  of  the 
commenters. 

in  the  following  public  comment 
summary  and  resolution  and  in  the 
section-by-section  discussion  (Section 
III  below),  the  discussion  refers  to 
"Commission  approval"  of  NRC  staff- 
proposed  positions  or 
recommendations.  This  should  be 
understood  as  meaning  the 
Commission's  tentative  approval  of 
those  positions  or  recommendations  for 
purposes  of:  (i)  The  NRC  staffs  review 
of  the  System  80+  design  certification 
application,  and  (ii)  preparation  of  this 
notice  of  proposed  rulemaking.  The 
public  may  submit  comments  and 
request  an  informal  hearing  with  respect 
to  any  of  the  "Commission  approved' 
positions  or  recommendations 
(comments  and  hearings  are  discussed 
in  further  detail  in  Section  V) 

All  of  the  commenters  supported  the 
basic  concept  of  the  design  certification 
rulemaking  approach  including  the  two- 
tiered  structure  for  design  information. 
The  Nuclear  Management  and 
Resources  Council,  which  has  since 
been  subsumed  within  the  Nuclear 
Energy  Institute  (NEI),  commented  for 
the  nuclear  industry.  GE  Nuclear 
Energy,  Westinghouse,  and  ABB-CE 
stated  that  they  participated  in  the 
preparation  of  the  NEI  comments  and 
fully  supported  them.  The  following  is 
a  summary  and  resolution  of  the  public 
comments: 

Topic  1— Acceptability  of  a  Two-Tiered 
Design  Certification  Rule  Structure 

Comment  Summary.  On  behalf  of  the 
nuclear  industry,  NEI  stated  that  a  two- 
tiered  structure  to  a  design  certification 
rule  is  practical  and  fully  consistent 
with  the  intent  and  requirements  of  10 
CFR  part  52.  OCRE  stated  that  it  hilly 
supports  the  concept  set  forth  in  the 
ANPR  provided  that  the  Tier  2 
information  is  subject  to  public 


challenge  in  the  standard  design 
certification  and  any  associated  hearing. 

Response.  Although  a  two-tiered 
structure  for  design  certification  rules 
was  not  envisioned  or  subsequently 
deemed  necessary  to  implement 
standard  design  certifications  under  10 
CFR  part  52,  ^e  Commission  approved 
the  use  of  a  two-tiered  structure  for  a 
design  certification  mle  in  its  SRM  of 
February  15. 1991.  on  SECY-90-377. 
"Requirements  for  Design  Certification 
Under  10  CFR  Part  52,"  in  response  to 
a  request  from  NEI  dated  August  31, 
1990.  Since  then,  the  NRC  staff  has 
worked  to  develop  a  two-tiered  rule  that 
achieves  industry's  goal  of  issue 
preclusion  for  a  greater  amount  of 
information  than  was  originally  planned 
for  design  certification,  while  retaining 
flexibility  for  design  implementation. 

Tier  1  information  is  defined  in 
Section  2(b)  of  the  proposed  rule  and  is 
treated  as  the  certified  information  that 
is  controlled  by  the  change  standards  of 
10  CFR  52.63.  Tier  2  information  is 
defined  in  Section  2(c)  of  the  proposed 
rule  and  consists  primarily  of  the 
information  submitted  in  an  application 
for  design  certification.  The  information 
in  the  two  tiers  is  interdependent. 
Therefore,  an  applicant  for  a 
construction  permit,  operating  license, 
or  combined  license  (COL)  that 
references  this  design  certification  must 
reference  both  tiers  of  information.  The 
consolidation  of  both  tiers  of 
information  into  a  Design  Control 
Document  (DCD)  will  provide  an 
effective  means  of  maintaining  this 
information  and  facilitating  its 
incorporation  into  the  rule  by  reference. 
All  matters  covered  in  each  tier, 
including  the  determination  of  what 
information  should  be  placed  in  each 
tier,  are  subject  to  public  challenge  in 
the  design  certification  rulemaking  and 
any  associated  hearing. 

Topic  2 — Acceptability  of  the  Process 
and  Standards  for  Changing  Tier  2 
Information 

Comment  Summary.  NEI  concurs  in 
the  process  and  standards  to  be  used  by 
COL  holders  and  applicants  for 
evaluating  and  implementing  changes  to 
Tier  2  information  via  the  so-called 
"§50.59-like"  change  process.  However, 
NEI  does  not  agree  with  the  statement 
in  the  ANPR  (A. 13(d)(3))  that  "changes 
properly  implemented  through  this 
"§  50.59-like"  process  cause  a  loss  of 
finality  relative  to  the  affected  portion  of 
the  design  or  £ire  subject  to  subsequent 
legal  challenge."  NEI  contends  that 
these  changes  would  be  sanctioned 
through  the  design  certification  rule  and 
that  the  only  issue  entertainable  at  the 
time  of  the  COL  licensing  proceeding 


would  be  whether  the  licensee  complied 
with  the  "§  50^59-like"  change  process. 
Likewise,  changes  made  subsequent  to 
COL  issuance  could  be  challenged  in 
the  Part  52  proceeding  before  fuel-load 
authorization  only  on  the  basis  that  the 
change  resulted  in  noncompliance  with 
applicable  acceptance  criteria.  However, 
NEI  recognizes  that  changes  from  Tier  2 
that  require  NRC  approval  would  be 
subject  to  a  hearing  opportunity  as 
specified  in  10  CFR  part  52. 

OCRE  stated  that  it  is  important  that 
applicant  or  licensee  initiated  changes 
to  Tier  2  information  made  pursuant  to 
the  "§  50.59-like"  process  will  no  longer 
be  afforded  the  issue  preclusion 
protection  of  10  CFR  52.63.  To  do 
otherwise  would  turn  the  two-tiered 
system  into  a  double  standard  in  which 
utilities  could  deviate  from  the  standard 
design  but  the  public  could  not 
challenge  these  deviations.  Permitting 
site-specific  litigation  of  these  changes 
would  also  serve  to  discourage  changes. 

Response.  In  order  to  implement  tne 
two-tiered  structure  for  design 
certification  rules,  the  Commission 
proposes  a  change  process  for  Tier  2 
information  that  has  the  same  elements 
as  the  Tier  1  change  process. 
Specifically,  the  Tier  2  change  process 
has  provisions  for  generic  changes, 
plant-specific  changes,  and  exemptions 
similar  to  those  in  10  CFR  52.63. 
Although  the  NRC  staff  proposed  that 
the  backfitting  standards  for  making 
generic  changes  to  Tier  2  information 
should  be  less  stringent  than  those  for 
Tier  1  information,  the  Commission 
disapproved  this  proposal  in  its  SRM  on 
SECY-92-287A,  dated  June  13, 1993, 
and  stated  that  "the  backfitting 
standards  of  10  CFR  52.63  should  be 
applied  for  such  changes  to  Tier  2."  As 
a  result,  the  NRC  staff  adopted  the 
backfitting  standards  of  10  CFR  52.63  in 
the  Tier  2  ch  ange  process  proposed  in 
the  ANPR,  except  that  the  additional 
factor  regarding  "any  decrease  in  safety 
that  may  result  ft-om  the  reduction  in 
standardization"  was  not  adopted  for 
plant-specific  changes  and  exemptions 
in  order  to  achieve  additional  flexibility 
for  Tier  2  information. 

The  Tier  2  change  process  also  has  a 
provision  similar  to  10  CFR  50.59  that 
allows  changes  to  Tier  2  information  by 
an  applicant  or  licensee,  without  prior 
NRC  approval,  subject  to  certain 
restrictions.  The  Commission  approved 
this  process  in  its  SRM  on  SECY-90- 
377,  dated  February  15, 1991,  provided 
"that  such  changes  open  the  possibility 
for  challenge  in  a  hearing."  The  NRC 
staff  followed  the  Commission's 
guidance  in  developing  the  process  in 
ANPR  A.13(d)(3)  that  allows  certain 
changes  to  Tier  2  information,  without 


prior  NRC  approval.  This  section  of  the 
ANPR  states  that  "Tier  2  changes  will 
no  longer  be  considered  matters 
resolved  in  connection  with  the 
issuance  or  renewal  of  a  design 
certification  within  the  meaning  of  10      ' 
CFR  52.63(a)(4)."  The  NRC  staff 
included  this  provision  to  meet 
Commission  guidance  and  to  restrain 
Tier  2  changes  in  order  to  maintain  the 
benefits  of  standardization,  as  discussed 
in  SECY-92-287.  Also,  changes  may  be 
challenged  in  individual  COL 
proceedings  since  the  changes  depart 
from  the  design  information  approved 
in  the  design  certification  rulemaking. 
Therefore,  the  NRC  Commission  agrees 
with  the  OCRE  position  on  issue 
preclusion  and  specifically  invites 
comments  on  this  provision  (See 
Section  IV). 

Topic  3 — The  Acceptability  of  a  Tier  2 
Exemption 

Comment  Summary.  NEI  supports  the 
inclusion  of  the  provision  that  an 
applicant  or  licensee  may  request,  and 
the  NRC  may  grant,  an  exemption  to 
Tier  2  information.  OCRE  indirectly 
supports  the  Tier  2  exemption  provision 
but  recommends  that  the  sentence 
"These  Tier  2  changes  will  no  longer  be 
considered  matters  resolved  in 
connection  with  the  issuance  or  renewal 
of  a  design  certification  within  the 
meaning  of  10  CFR  52.63(a)(4)."  Also  be 
included  in  the  Section  A.13(d3(2)  of  the 
ANPR  on  exemptions  from  Tier  2 
information,  for  clarity,  and  because  10 
CFR  52.63(b)(1)  does  not  mention  the 
two-tiered  system. 

Response.  In  SECY-92-287A,  the 
NRC  staff  proposed  the  addition  of  an 
exemption  provision  to  the  Tier  2 
change  process  so  that  the  change 
process  for  both  tiers  would  have  the 
same  elements  and  to  provide 
additional  flexibility  to  applicants  or 
licensees  that  reference  a  design 
certification  rule.  The  Commission 
deferred  its  decision  on  an  exemption  to 
the  Tier  2  change  process  in  its  SRM 
dated  June  23, 1993,  and  requested  the 
NRC  staff  to  solicit  public  comments  on 
this  issue. 

Because  no  commenter  objected  to  the 
addition  of  a  Tier  2  exemption  process 
and  NEI  supported  the  proposal,  the 
provision  was  retained  in  the  proposed 
rule.  However.  OCRE  proposed  that  Tier 
2  exemptions  lose  issue  preclusion 
consistent  with  Tier  1  exemptions. 
Because  that  is  consistent  with  the  NRC 
staff's  approach  to  Tier  2  changes  and 
the  Commission's  guidance  in  its  SRM 
on  SECY-90-377  (see  response  to  topic 
#2).  OCRE's  proposal  has  been 
incorporated  into  the  proposed  rule. 
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The  iwlditional  standard  in  the  Tiw  1 
exemption  process,  which  requires  that 
"any  decrease  in  safety  that  may  result 
fmm  the  rediKiion  in  standardization 
caused  by  the  exemption"  outweighs 
the  special  circumstances  in  10  CFR 
50.12,  was  not  included  in  the  Ti«r  2 
exemption  process  because  the 
Commission  views  Tier  2  information  as 
more  detailed  descriptions  of  Tier  1 
information  that  should  have  a  le^s 
stringent  change  standard  than  Tier  1 
and  the  industry  requested  additional 
flexibility  for  Tier  2  infotrnaf  ion. 

1  betviore.  the  proposed  Tier  2  change 
procp<»  uses  the  same  standard  that  is 
used  for  Part  50  exemptions,  namely  10 
CFR  50.12.  The  Commission  l)eiieves 
that  the  loss  of  issue  preclusion  f«>r  Tier 

2  exemptions  will  help  minimize  the 
consequences  of  the  loss  of 
standardization  caused  by  thetsr 
Rxnmptions. 

Topic  4 — Acceptability  of  Using  a 
ChanK«>  Protxss,  Similar  to  the  One  in 
10  CFR  50  59  Applicable  lo  Operating 
Reactors,  Prior  to  the  Issuance  of  a 
Combined  License  that  References  a 
Certified  Design 

Comment  Suawmry.  NEl  concurs  in 
the  NRC's  proposal  to  have  the  "tj  50.59- 
like"  change  process  apply  to  both  CXJL 
applicants  and  licensees. 

Refiponse.  In  its  SRM  on  SECY-§2- 
287A,  dated  )une  23,  1993,  the 
Comiaisston  approved  the  NKC  staffs 
proposal  to  extend  the  use  of  the 
■■§  50.59-like"  chango  process  for  Tier  2 
information  to  applicants  that  referencp 
a  certiPied  design.  Because  NiEI  and 
other  coramenters  supported  this 
proposal,  this  additional  flexilulity  has 
been  retained  for  the  proposed  rule. 

Topic  5 — The  Acceptability  of 
Identif\  ing  Selected  Technical  Positions 
From  the  FSKR  as  "Unreviewed  .Safety 
Questions"  That  Cannot  Be  Changed 
Under  a  "S«:tion  .50  59-Like"  Change 
Process 

Comment  Summary.  NEl  commented 
that  the  proposal  to  predesignate 
changes  to  certfun  design  aspects  as 
constituting  "unreviewed  safety 
questions"  is  unnecessary  and  is 
tantamount  to  the  creation  of  a  third  tier 
of  information,  which  runs  counter  to 
the  two-tier  structure.  NEl  proposed  that 
the  selet,led  Tier  2  material  be 
designated,  ncA  broadly  in  the  rule,  but 
specifically  in  the  SSAR/FSER  and  the 
DCD  as  requiring  NRC:  staff  notification 
before  implementing  the  changes.  NEl 
argued  that  at  the  time  of  notification, 
the  NRC  staff  could  decide  whether  the 
proposed  change  constitutes  an 
"unreviewwd  safety  question,"  and  the 
appKcant  or  COL  bolder  would  be 


prohibited  from  making  the  change 
without  either  NRC  staff  concurrence  cjr 
a  successful  appeal  of  the  NRC  staffs 
determination.  NEl  also  envisioned  a 
time,  subsequent  to  completion  of 
designs  and  the  inspections,  tests, 
analyses,  and  acceprtance  criteria 
(ITACC),  when  the  change  restriction  for 
selected  Tier  2  material  will  no  longer 
be  necessary.  NEl  further  stiited  that, 
whether  or  not  the  Commission  adopts 
NEl's  propo.sal,  the  NRC  staff  should  be 
limited  to  design  areas  discussed  with 
plant  desigi'.ers  when  designations  of 
"unreviewed  safety  questions"  are 
made.  Also,  these  special  designations 
should  be  as  narrow  and  speiiCc  as 
practicable  to  avoid  the  inadvertent 
broadening  of  this  special  category  of 
Tier  2  design  information  and  the 
excessive  restrictions  against  change 
that  would  result. 

Response.  TTie  NRC;'ft  proposal  to 
prodesigoate  certain  Tier  2  information 
that  cannot  be  changed  without  prior 
NR(.  approval  does  not  create  a  third 
tier  of  information  or  conflict  with  the 
two-tierwd  rule  structure  In  fact,  this  s«}- 
called  Tier  2*  informatioa  was  creatc^d 
as  a  consequence  of  industry's 
implementation  of  the'two-tiered  rule 
structure.  Specifically,  industry's  desire 
to  minimize  the  amount  of  information 
in  Tier  1  and  to  use  design  acceptance 
(riteria  in  lieu  of  design  information  in 
(.ertain  areas  resulted  in  the  need  to 
identify  significant  Tier  2  information 
that  could  not  be  changed  by  an 
applicant  or  licensee  without  prior  NRCr 
approval.  The  previous  reference  to 
"identified  unreviewed  safety 
questions  '  in  the  ANPR  was  made  to 
indicate  that  the  process  for  changing 
the  so-called  1  ior  2*  information  would 
be  the  same  as  for  changing  other  Tier 
2  information  that  an  applicant  or 
licensee  determines  to  constitute  an 
unreviewed  safety  question.  Therefore, 
there  is  no  third  tier  of  information. 
Rather,  some  Tier  2  information  cannot 
be  changed  without  prior  NRC  approval 
antl  the  remainder  can.  TTiis  is  no 
different  than  the  information  in  a  Final 
Siifety  .Analysis  Report  relative  to  the 
process  in  10  CFR  50.59. 

The  Commission  agrees  with  NEl  that 
it  would  be  clearer  to  future  users  of  the 
certified  design  if  the  specific 
information  that  has  been  designated  as 
requiring  prior  NRC  approval  (Tier  2*) 
is  identified  in  the  IX-T)  rather  than 
summarized  in  the  design  certification 
rule  (DCR).  However,  the  requirement 
for  prior  NRC  approval  does  need  to  be 
specified  in  the  DCR  for  the  Tier  2 
change  process.  Therefore,  the  NRC 
instructed  the  applicants  to  identify  the 
Tier  2"  information  in  the  DTD. 


In  response  to  NEI's  request,  the  DCR 
will  not  identify  the  Tier  2*  infonnation 
as  an  unreviewed  safety  question 
be«:.iu.se  that  designation  is  not  required; 
only  prior  N'RC  approval  is  required. 
Therefore,  the  Tier  2  change  process  ha*^ 
been  revised  to  state  that  Tier  2* 
information  identified  in  the  DCD 
<  annot  be  changed  without  prior  NRC 
approval.  Although  Tier  2*  changes  may 
not  result  in  unreviewed  safety 
questions,  the  public  will  be  afforded  an 
opportunity  to  challenge  the  changes 
(see  response  to  topic  #2).  The 
Commission  also  agrees  that  the 
predesignation  of  some  of  the  Tier  2' 
information  can  expire  when  the  plant 
first  achieves  100%  power  while  otbej 
Tier  2*  information  must  remain  in 
effect  throughout  the  life  of  the  plant 
that  references  the  DCR.  This  is  bccanse 
there  is  sufficient  information  in  some 
of  the  related  areas  of  Tier  1  to  cootiul 
changes  after  the  plant  is  completed. 
I'hc  appropriate  expiration  point  is 
designated  in  the  DCD. 

The  NEl  proposal  to  require 
notification  of  the  NRC  rather  than 
itjquiring  NRC  approval  prior  to 
changing  the  Tier  2*  information  would 
create  an  unnecessary  burden  on  the 
NRC  in  the  Tier  2  change  process.  The 
Commission  has  already  determined 
that  the  predesignated  Tier  2* 
information  is  significant  and  cannot  l>i> 
changed  before  ISIRC  approval. 
Therefore,  the  Qjmmission  has  not 
adopted  the  "notification"  proposal 
Also,  the  designation  of  Tier  2* 
information  is  not  an  excessive 
restriction  on  the  change  process. 
Rather,  it  compensates  for  industry  s 
request  to  minimize  the  amount  of 
information  in  Tier  1. 

Topic  6 — Need  for  Modi {k-.at ions  lo  10 
CFR  52.63a))(2)  If  the  Two-Tiered 
Structure  for  the  Design  Certification 
Rule  is  Approved 

Comment  Sammary.  OCRE 
commented  that  modifications  to 
!^  52.63  are  not  necessary  because  the 
design  certifica^on  rules  would  also 
become  regulations.  NEl  conun«ited 
that  changes  to  10  CFR  part  52  are  not 
needed  at  this  time  but  that  some 
changes  to  part  52  may  be  identified  as 
appropriate  for  future  consideration 
based  on  experience  with  the  initial 
design  certifications. 

Renponfe.  When  part  52  was  written. 
§  52.63(b)(2)  was  intended  to  be  the 
change  process  for  information  that  was 
not  referenced  in  the  design  certification 
rule  (non-certified  information).  Now 
that  the  Commission  has  decided  lo 
implement  a  two-tiered  rule  structure  as 
described  in  the  respoBse  to  Topic  #1, 
the  two-tiered  change  process  applies  to 


all  information  referenced  by  the  design 
certification  rule.  Therefore,  there  does 
not  appear  to  he  a  need  for  §  52.63(bX2) 
in  a  two-tiered  rule  structure. 

In  the  absence  of  any  perceived  need 
for  changes  to  10  CFR  52.63(b)(2)  to 
accommodate  the  two-tiered  concept  in 
design  certification,  the  Commission 
does  not  intend  to  modify  10  CFR  part 
52  at  this  time.  However,  as  NEl 
suggests,  the  Commission  is  evaluating 
the  need  for  changes  to  part  52  as  it 
gains  experience  with  the  initial  de.sign 
certification  reviews. 

Topic  7 — Whether  the  Commission 
Should  F.i'her  Incorporate  ch-  Identify 
the  lnfori:ation  in  Tier  1  or  Tier  2  or 
Both  in  the  Combined  License 

Comment  Sumn',ary.  On  the  question 
of  whether  Tier  1  or  Tier  2  information 
should  be  incorpwirated  in  the  combined 
license  (COL)  or  identified  in  the  COL. 
NEl  stated  that  this  question  need  not  be 
resolved  for  design  cei1ifit:ation 
purposes  but  provides  two  alternatives 
for  future  NRC  consideration. 
Alternative  one  would  be  to  incorporate 
Tier  1  information  and  identify  Tier  2 
information  in  the  COL.  The  second 
alternative  would  be  to  incorporate  both 
tiers  of  information  in  the  rul<B,  provided 
that  the  Tier  2  change  provisions  are 
incorporated  in  the  rule  as  well. 

OCRE  stated  that  both  Tier  1  and  Tier 
2  information  should  be  incorporated  in 
the  COL  because  both  tiers  contain 
important  design  information. 

Response.  The  NRC  is  deferring  the 
decision  on  this  issue  because 
resolution  of  this  issue  is  not  needed  to 
develop  a  tiesign  certification  rule. 
However,  because  the  commenters  all 
supported  incorporation  of  both  tiers  of 
information,  the  NRC  staff  will  evaluate 
that  option  for  a  combined  lii^ense 
under  subpart  C  of  10  CFR  part  52 

Topic  8 — Acccptabihty  of  Using  Llesign 
Specific  Rulemakings  Rather  Than 
Generic  Rulemaking  for  the  Technical 
Issues  Whose  Resolution  Exceeds 
Current  Requirements 

Comment  Summary.  NLl,  GE  Nuclear 
Energy,  and  Westinghouse  Electric 
Corporation  took  exception  with  the 
NRC  position  on  the  issue  of  designating 
severe  accident  and  technical 
requirements,  beyond  those  in  current 
regulations,  as  "applicable  regulations" 
in  the  design  certification  rule.  NEl 
stated  that  "Commission  approved  NRC 
staff  positions  will  be  refitted  iu  a 
design  certification  rule  by  means  of 
design  provisions  contained  in  Tier  1 
and  Tier  2  of  the  DCD  incorporated  in 
the  rule."  NEl  argued  that  the  NRC 
staffs  proposed  approach  would  result 
in  needless  duplication,  complexity. 


and  delay  because  matters  that  have 
been  agreed  to  in  detail  would  then  be 
formulated  in  broadly  stated  positions 
requiring  another  round  of  extensive 
discussions  to  reach  agreement  in  a 
process  equivalent  to  a  series  of 
complex,  discrete  rulemakings.  In 
addition,  NEl  stated  that  those  "broadly 
stated,  firee  standing  applicable 
regulations  carry  the  potential  for  new 
and  diverse  interpretations  by  the  NRC 
staff  during  the  Ufe  of  the  design 
certification."  These  interpretations  may 
be  at  odds  with  the  understandings  that 
translated  into  specific  Tier  1  and  Tier 
2  requirements  in  the  DCD.  GE  Nuclear 
Energy  reiterated  these  comments  but 
added  that  'The  course  proposed  by  the 
NRC  staff  would  enormously  complicate 
pre-rulemaking  preparation,  the  conduct 
of  the  rulemakings  themselves  and  COL 
licensing  and  post-licensing  facility 
construction  and  operation.  It  would, 
moreover,  impose  schedule  delays  and 
generate  needless  duplication,  if  not 
outright  conflicts."  Also,  NEl  saw  little 
difference  between  the  proposal  to 
incorporate  applicable  regulations  in 
design  certification  rules  and  the  similar 
effect  of  proceeding  with  generic  severe 
accident  rulemaking. 

OCRE  stated  that  the  resolution  of 
technical  issues  whose  resolution 
exceeds  current  requirements  will  likely 
be  design-specific  and  therefore,  it  mav 
make  fittle  difference  whether  the 
rulemakings  are  design-sjjecific  or 
generic.  OCRE  further  stated  that,  if  the 
NRC  wants  all  plants  constructed  after 
a  certain  date  to  incorporate  certain 
design  features  or  otherwise  address 
certain  technical  issues,  then  a  generic 
rulemaking  may  be  the  safest  and  most 
cost-effective  way  to  accomplish  this 
goal.  OCRE  also  noted  that  a  generic 
rule  would  cover  an  applicant  that 
might  decide  not  to  use  a  standard 
certified  design. 

Response.  "The  Commission  has  u^^il 
design-specific  rulemaking  rather  than 
generic  rulemaking  for  the  selected 
technical  and  severe  accident  issues  that 
go  beyond  current  requirements  fur 
light-water  reactors  (LWR.s).  The 
Commission  adopted  this  approach, 
early  in  the  review  process,  because  it 
believed  that  the  new  requirements 
would  be  design-specific,  as  OCRE 
stated.  Also,  the  NRC  was  concerned 
that  generic  rulemakings  would  cause 
significant  delay  in  the  design 
certification  reviews.  The  Comnussion 
approved  this  approach  in  its  SRM  on 
SBCY-91-262,  dated  January  28, 1992, 
and  has  continued  to  support  this 
approach  for  evolutionary  LWRs,  as 
stated  in  its  SRM  on  SECV-93-226, 
dated  S^ember  14. 1993.  The 
Commission  has  deferred  its  decision  on 


the  need  for  generic  rulemaking  for 
advanced  LWRs. 

Both  the  industry  and  OCRE 
concluded  that  there  would  be  little 
difference  in  the  requirements  for  the 
certified  designs,  regardless  if  the 
approach  was  generic  or  design-specific 
The  Commission  agrees  that  at  the 
conclusion  of  the  design  certification 
rulemaking  the  effect  of  the  new 
regulations  is  basically  the  same  but  that 
the  specific  wording  of  the  regulations 
may  have  l)een  different  if  generic 
rulemaking  was  used. 

In  implementing  the  goals  of  10  CFR 
part  52  and  the  Commission's  Severe 
Accident  Policy  Statement  (50  FR 
32138:  August  8,  1985),  the  NRC  staff 
set  out  to  achieve  a  higher  level  of  safety 
performance  for  both  evolutionary  and 
passive  LWR  designs  in  the  area  of 
severe  accidents  and  in  other  selected 
areas.  The  NRC  staff  proposed  new 
requirements  to  implement  these  goals 
in  various  Commission  papers,  such  as 
SECY-90-016  and  SECY-93-087.  The 
NRC  staff  then  selected  the  applicable 
requirements  for  each  evolutionary 
design  and  evaluated  the  design 
information  that  describes  how  those 
requirements  were  inet  in  the  FSERs  for 
the  U.S.  ABWR  and  System  80-»  designs 
In  the  proposed  rule  for  each  design,  the 
NRC  has  identified  these  requirements 
as  applicable  regulations  in  order  to 
s})ecify  the  requiretoents  that  were 
applicable  and  in  effect  at  the  time  the 
certification  was  issued  for  the  purposes 
of  §§52.48,  52.54,  52.59,  and  52.63. 

These  applicable  regulations,  which 
were  identified  in  each  FSER.  are  set 
forth  in  the  design  certification  rule, 
with  minor  editing,  lo  achieve 
codification  through  the  design 
certification  rulemaking.  These  codifiet) 
regulations,  which  supplement  the  Hst 
of  regulations  in  §  52.48,  become  part  of 
the  Commission's  regulations  that  are 
"applicable  and  in  efliect  at  the  tinie  the 
certification  was  issued."  Without  this 
complete  list  of  appUcable  regulations, 
the  NRC  staff  could  not  perform  reviews 
in  accordaiu.-e  with  §§  52-59  and  52.63. 
By  codif>ing  these  requirements,  the 
NRC  intends  to  make  it  clear  that  for  the 
piupose  of  renewal  of  a  certified  de.sign 
under  §  5;?. 59,  these  requirements  are 
part  of  the  applicable  regulations  in 
effect  at  the  time  that  the  design 
certification  was  first  issued.  The  NRf" 
also  intends  to  make  it  clear  that  the 
Conunission  may,  pursuant  to  §  52.63(ci) 
(1)  and  (3),  impose  modification  of  Tier 
1  information  or  to  issue  a  plant-specifir 
order,  respectively,  to  en.siire  that  the 
certified  design  or  the  plant  complies 
wiLh  the  applicable  regulations  of  the 
design  certification  rule.  The  raticmaie  is 
that  the  Commission  could  not.  without 
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re-reviewing  the  merits  of  each  position, 
impose  a  change  to  Tier  1  information 
or  issue  a  plant-sf>ecific  order  merely 
because  the  modification  was  necessary 
for  compliance  with  a  matter  involving 
these  proposed  requirements.  Also,  the 
Commission  would  not  have  a  complete 
basehne  of  regulations  for  evaluating 
proposed  changes  from  the  public, 
applicants,  or  licensees,  thereby 
degrading  the  predictability  of  the 
licensing  process. 

The  codification  of  these  proposed 
requirements,  in  reference  to  §  52.48,  is 
also  necessary  for  two  other  reasons. 
First,  it  serves  as  a  basis  for  obtaining 
public  comment  on  the  proposed 
adoption  of  the  requirements  as 
applicable  regulations.  Second,  it 
provides  confirmation  that  the 
requirements  are  being  adopted  by  the 
Commission  as  applicable  regulations 
under  §  52.54  for  the  design  certification 
being  approved.  In  the  absence  of  this 
codification,  a  design  certification 
applicant  could  argue  that  the 
Commission  cannot  lawfully  condition 
approval  of  the  design  certification  on 
compliance  with  the  proposed 
requirements  used  during  its  review  of 
the  design.  This  is  because  the 
requirements  are  not  "applicable 
standards  and  requirements  of  the 
*   *   *  Commission's  regulations" 
without  further  Commission  action 
under  §52.54. 

By  identifying  the  regulations  that  are 
applicable  to  each  design,  the 
Commission  has  improved  the  stability 
and  predictability  of  the  licensing 
process.  By  approving  the  design 
information  that  describes  how  these 
regulations  were  met.  the  Commission 
has  minimized  the  potential  for  a 
differing  interpretation  of  the 
regulations.  Finally,  the  NRC  staff  told 
NEI  in  a  meeting  on  April  25.  1994.  and 
in  a  letter  dated  July  25.  1994,  that  the 
industry-proposed  alternative  to 
applicable  regulations  was 
unacceptable.  The  NRC  staff  stated  that 
design  information  cannot  function  as  a 
surrogate  for  design-specific  (applicable) 
regulations  because  this  information 
describes  only  one  method  for  meeting 
the  regulation  and  would  not  provide  a 
basis  for  evaluating  proposed  changes  to 
the  design  information.  Therefore, 
consideration  of  the  comments  on  Topic 
#8  has  not  altered  the  Commission's 
decision  to  proceed  with  design-specific 
rulemaking  for  the  proposed 
requirements  and  to  publish  the 
appropriate  applicable  regulations  in 
each  design  certification  rule. 


Topic  9 — The  Appropriate  Form  and 
Content  of  a  Design  Control  Document 

Comment  Summary.  Concerning  the 
form  and  content  of  the  DCD.  NEI 
envisioned  a  document  that  consisted  of 
three  parts  including  an  introductory 
section.  Tier  1  information,  and  Tier  2 
information.  NEI  also  proposed  an 
algorithm  that  described  the  industry's 
view  of  the  contents  of  a  DCD. 

NEI  stated  that,  based  on  its 
interactions  with  the  NRC  staff  on  the 
guidance  for  preparing  a  DCD.  two  main 
issues  have  emerged.  The  first  issue  is 
the  nature  and  treatment  for  rulemaking 
purposes  of  secondary  references 
contained  in  the  DCD.  At  issue  is  the 
extent  to  which  references  to  codes, 
standards.  Regulatory  Guides,  etc  need 
to  be  explicitly  "incorporated  by 
reference"  in  specific  design 
certification  rules  (DCRs).  It  is 
industry's  position  that  \i\e  burden  of 
incorporating  these  secondary 
references  into  the  rule  would  outweigh 
the  increase  in  regulatory  Certainty  and 
predictability  that  such  an  effort  would 
provide.  The  second  issue  relates  to  the 
regulatory  significance  of  information 
contained  in  the  DCD  and.  in  particular, 
design  Probabilistic  Risk  Assessment 
(PRA)  information.  Specifically.  NEI  is 
concerned  with  the  inclusion  of  the 
design  PRA  in  the  DCD  and  a  perceived 
requirement  to  use  the  PRA  to  support 
the  "50.59-like"  change  process. 

Response.  As  defined  in  SECY-92- 
287.  the  DCD  is  the  master  document 
that  contains  the  Tier  1  and  2 
information  referenced  by  the  design 
certification  rule.  The  NRC  staff  has  had 
several  meetings  with  the  design 
certification  applicants  on  the 
preparation  of  a  DCD  and  provided 
guidance  to  the  applicants  in  letters 
dated  August  26.  1993;  August  3  and  5, 
1994;  and  October  4.  1994.  Although  the 
Commission  agrees  with  NEI  on  the 
basic  form  of  the  DCD.  it  does  not  agree 
with  NEI's  proposed  algorithm  on  the 
contents  of  a  DCD. 

Because  the  DCD  is  the  master 
reference  document,  it  should,  to  the 
extent  possible,  retain  as  much  of  the 
applicant's  standard  safety  analysis 
report  (SSAR).  as  required  in  10  CFR 
52.47.  Due  to  the  requirement  that  all 
information  incorporated  in  the  rule  be 
publicly  available,  proprietary  and 
safeguards  information  cannot  be 
included  in  the  DCD  Also,  the  NRC 
concluded  that  the  detailed 
methodology  and  quantitative  portions 
of  the  design  PRA  do  not  need  to  be 
included  in  the  DCD  but  the 
assumptions,  insights,  and  discussions 
of  PRA  analyses  must  be  retained  in  the 
IX:D.  The  NRC  also  decided  diat  COL 


applicants  and  licensees  will  be 
encouraged,  but  not  required,  to  use  the 
PRA  to  support  the  change  process.  This 
position  was  predicated  in  part  upon 
NEI's  acceptance,  in  conceptual  form,  of 
a  future  generic  rulemaking  that 
requires  a  COL  applicant  or  holder  to 
have  a  plant-specific  PRA  that  updates 
and  supersedes  the  design  PRA  to 
account  for  site-specific  and  detailed  as 
built  aspects  of  the  plant.  The 
Commission  approved  the  requirement 
for  a  plant-specific  PRA  in  its  SRM  on 
SECY-94-182.  "Probabilistic  Risk 
Assessment  (PRA)  Beyond  Design 
Certification."  in  approving  the 
development  of  a  generic  "Operational 
Rule"  that  would  apply  to  all  COL 
applicants  and  holders.  The  remainder 
of  the  applicant's  SSAR,  including  all  of 
the  assumptions,  issue  resolutions,  and 
safety  analyses,  should  be  retained  in 
the  DCD. 

With  regard  to  NEI's  concern  with 
secondary  references,  the  NRC  staff  met 
with  NEI  on  January  6.  1994.  and  issued 
a  letter  to  NEI  on  May  3,  1994.  that 
documented  an  agreement  with  the 
industry  on  the  resolution  of  this  issue. 
The  agreement  states  that  combined 
license  (COL)  applicants  and  licensees 
who  reference  a  DCR  will  treat  these 
secondary  references  as  requirements,  in 
the  context  that  they  are  described  in 
the  documents  referenced  in  the  DCD. 
However,  these  secondary  references 
will  not  be  incorporated  by  reference  in 
the  DCR,  and  thus  there  is  no  issue 
preclusion  for  secondary  references. 
With  the  above  stated  guidance,  the 
NRC  believes  that  the  appropriate  form 
and  content  of  a  DCD  has  been  defined. 

III.  Section-by-Section  Discussion  of 
Design  Certification  Rule 

Pursuant  to  10  CFR  part  52.  subpart 
B,  the  NRC  has  been  working  for  some 
time  to  develop  a  rule  that  will  achieve 
the  Commission's  goals  for  standard 
design  certifications.  Therefore,  this 
proposed  rule  seeks  to  achieve  the  early 
resolution  of  safety  issues  and  to 
enhance  the  safety  and  reliability  of 
nucleeu  power  plants.  The  Commission 
also  expects  to  achieve  a  more 
predictable  and  stable  licensing  process 
through  the  certification  of  standard 
designs  by  rulemaking.  An  applicant  for 
a  combined  license  (COL)  that 
references  a  design  certification  rule 
(DCR)  must  meet  the  requirements  in 
the  DCR  and  in  the  design  control 
document  that  is  incorporated  by 
reference  in  the  DCR. 

The  NRC  staffs  first  proposal  of  a 
standard  design  certification  rule  was 
provided  in  Enclosure  1  to  SECY-92- 
287.  dated  August  18.  1992.  This 
proposal  was  modified  based  on 


Commission  guidance,  and  an  updated 
version  was  published  in  appendix  2  to 
the  ANPR.  The  proposed  rule  in  this 
Federal  Register  notice  has  the  same 
basic  form  and  content  as  the  ANPR 
version,  but  there  has  been  some 
reorganization  of  the  contents.  The 
following  discusses  the  purpose  and  key 
aspects  of  each  section  of  the  rule  and 
also  discusses  issues  raised  on  those 
sections  that  are  not  covered  in  the 
public  comment  summary.  Changes 
made  to  the  ANPR  version  of  the 
proposed  rule  for  the  sake  of  clarity, 
brevity,  consistency,  or  organization  are 
not  discussed  below.  All  references  to 
the  proposed  rule  are  to  the  provisions 
in  proposed  appendix  B  to  10  CFR  part 
52. 

A.  Scope 

The  purpose  of  Section  1  of  the 
proposed  rule  entitled,  "Scope,"  is  to 
identify  the  standard  plant  design  that 
is  to  be  approved  by  this  design 
certification  rule.  The  applicant  for 
certification  of  the  design  is  also 
identified  in  this  section.  While  the 
design  certification  applicant  does  not 
have  special  rights  pursuant  to  this  rule, 
the  implementation  of  10  CFR  52.63(c) 
depends  on  whether  an  applicant  for  a 
COL  contracts  with  the  design 
certification  applicant  to  provide  the 
certified  design.  If  the  COL  applicant 
necessary  to  implement  this  rule. 

Because  the  requirements  of  10  CFR 
52.63(c)  apply  to  an  applicant  for  a  COL, 
the  NRC  proposes  that  this  requirement 
be  added  to  10  CFR  part  52,  subpart  C, 
specifically  to  a  new  Section  10  CFR 
52.79(e).  The  NRC  requests  comments 
on  the  desirability  of  making  this 
change  to  10  CFR  part  52  (refer  to 
Section  IV). 

B.  Definitions 

The  terms  Tier  1.  Tier  2,  and  Tier  2* 
are  defined  in  Section  2  of  the  proposed 
rule  entitled  "Definitions"  because 
these  concepts  were  not  envisioned  at 
the  time  that  10  CFR  part  52  was 
developed.  The  design  certification 
applicants  and  the  NRC  used  these 
terms  in  implementing  the  two-tiered 
rule  structure  that  was  proposed  by 
industry  after  the  issuance  of  part  52 
(refer  to  discussion  on  Topic  #1).  The 
design  control  document  (DCD)  contains 
both  the  Tier  1  and  2  information,  along 
with  an  introduction.  After  the  issuance 
of  the  ANPR,  the  phrase  Tier  2*  was 
added  to  the  list  of  definitions.  Some  of 
the  information  in  Tier  2  that  requires 
special  treatment  in  the  change  process 
and  was  commonly  referred  to  as  Tier 
2*  during  the  design  review.  Therefore, 
the  Commission  beUeves  that  it  would 
be  useful  to  define  and  use  this  phrase 


in  the  proposed  rule.  Further 
information  on  changes  to  or  departures 
from  information  in  the  DCD  is 
provided  below  in  the  discussion  on 
Section  8,  "Change  Process."  The  NRC 
requests  suggestions  on  other  words  or 
phrases  that  may  need  to  be  defined  in 
this  rule  (refer  to  Section  IV). 

C.  (Reserved] 

The  purpose  of  Section  3, 
"Information  Collection  Requirements," 
in  the  proposed  rule  was  originally 
intended  to  provide  the  citation  for  the 
control  number  which  has  been 
assigned  by  the  Office  of  Management 
and  Budget  when  it  approved  the 
information  collection  requirements  in 
this  rulemaking.  Because  this  citation 
has  been  placed  in  §  52.8,  Section  3  to 
the  rule  is  no  longer  necessary. 

D.  Contents  of  the  Design  Certification 

Section  4  of  the  proposed  rule  entitled 
"Contents  of  the  Design  Certification" 
identifies  the  design-related  information 
that  is  incorporated  by  reference  into 
this  rule  (4(a))  and  includes  some 
related  provisions  of  the  proposed  rule 
(4  (b)  and  (c)).  Both  tiers  of  design- 
related  information  have  been  combined 
into  a  single  document,  called  the 
design  control  document  (DCD).  in 
order  to  effectively  control  this 
information  and  facilitate  its 
incorporation  into  the  rule  by  reference 
(refer  to  Topic  #9  for  discussion  on  the 
DCD).  The  DCD  was  prepared  to  meet 
the  requirements  of  the  Office  of  the 
Federal  Register  (OFR)  for  incorporation 
by  reference  (1  CFR  part  51).  Section 
4(a)  of  this  proposed  rule  would 
incorporate  the  DCD  by  reference  upon 
approval  of  the  Director,  OFR.  The  legal 
effect  of  incorporation  by  reference  is 
that  the  material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  has  the  force  and  effect  of 
law. 

An  applicant  for  a  construction 
permit  or  COL  that  references  this 
design  certification  rule  must  conform 
with  the  requirements  in  the  proposed 
rule  and  the  DCD.  The  master  DCD  for 
this  design  certification  will  be  archived 
at  NRC's  central  file  with  a  matching 
copy  at  OFR.  Copies  of  the  up-to-date 
DCD  will  also  be  maintained  at  the 
NRC's  Public  Document  Room  and 
Library.  Questions  concerning  the 
accuracy  of  information  in  an 
application  that  references  this  design 
certification  will  be  resolved  by 
checking  the  master  DCD  in  NRC's 
central  file.  If  a  generic  change 
(rulemaking)  is  made  to  the  DCD 
pursuant  to  the  change  process  in 
Section  8  of  the  proposed  rule,  then  at 


the  completion  of  the  rulemaking  the 
NRC  will  change  its  copies  of  the  DCD 
and  notify  the  OFR  and  design 
certification  applicant  to  change  their 
copies. 

■The  applicant  for  this  design 
certification  rule  is  responsible  for 
preparing  the  DCD  in  accordance  with 
NRC  and  OFR  requirements  and 
maintaining  an  up-to-date  copy 
pursuant  to  Section  9(a)(1)  of  the 
proposed  rule.  Plant-specific  changes  to 
and  departures  from  the  DCD  will  be 
maintained  by  the  applicant  or  licensee 
that  references  this  design  certification 
pursuant  to  Section  9(a)(2)  of  the 
proposed  rule.  In  order  to  meet  the 
requirements  of  OFR  for  incorporation 
by  reference,  the  originator  of  the  DCD 
(design  certification  applicant)  must 
make  the  document  available  upon 
request  after  the  final  design 
certification  rule  is  issued.  Therefore, 
the  proposed  rule  states  that  copies  of 
the  DCD  can  be  obtained  from  the 
applicant  or  an  organization  designated 
by  the  appHcant.  The  applicant  for  this 
design  certification  has  stated  that  it 
may  request  distribution  of  its  DCD  by 
the  National  Technical  Information 
Service  (NTIS).  If  the  applicant  selects 
an  organization,  such  as  NTIS,  to 
distribute  the  DCD,  then  the  applicant 
must  provide  that  organization  with  an 
up-to-date  copy.  A  copy  of  the  DCD 
must  also  be  made  available  at  the  NRC 
and  OFR. 

The  EXJD  contains  an  introduction 
that  explains  the  purpose  and  uses  of 
the  DCD  and  two  tiers  of  design-related 
information.  The  significance  of 
designating  design  information  as  Tier  1 
or  Tier  2  is  that  different  change 
processes  and  criteria  apply  to  each  tier, 
as  explained  below  in  Siection  H, 
"Change  Process."  The  introduction  to 
the  DCD  is  neither  Tier  1  nor  Tier  2 
information,  and  is  not  part  of  the 
information  in  the  DCD  that  is 
incorporated  by  reference  into  this 
design  certification  rule.  Rather,  the 
DCD  introduction  constitutes  an 
explanation  of  requirements  and  other 
provisions  of  this  design  certification 
rule.  If  there  is  a  conflict  between  the 
explanations  in  the  IXID  introduction 
and  the  explanations  of  this  design 
certification  rule  in  these  statements  of 
consideration  (SOC).  then  this  SOC  is 
controlling. 

The  Tier  1  portion  of  the  design- 
related  information  contained  in  the 
T)CD  is  certified  by  this  rule.  This 
information  consists  of  an  introduction 
to  Tier  1.  the  certified  design 
descriptions  and  corresponding 
inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC)  for  sv^stems 
and  structures  of  the  design,  design 
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iiiattTial  MtnilM  able  to  multiple  systems 
of  tiie  dcti^fu  M|^ibcant  interiBce 
requirrments.«ad  si|^flcant  site 
paraiaetets  ior  Ike  design.  Th«  NRC 
staff's  evaluation  of  the  Tier  1 
informatioa.  Indudiog a dMcription  of 
how  this  tnformatKm  Mas  developed  is 
provided  ui  Section  14  3  ofth*^  FSFR 

The  iiiffi<i<Mi  m  tbe  Tier  1  poction 
of  the  DCD  WM  extxaded  from  the 
detailed  infofmatioo coaUined  in  the 
apfticalMin  for  daaip  OHtification.  The 
Tier  1  inlomuftion  adifc»HW  the  OMMt 
sn{ety-«|^ittt.sDl  aspect*  of  the  desi^. 
.Hid  «vas  orpMUzed  prinvarily  according 
I  o  the  stnactuns  end  systeoH  of  the 
design.  Addstional  desi^  naterial  and 
rt'latied  ITAAC  ts  also  prxnided  in  Tier 
1  for  aefected  dasifsn  aiid  construction 
activities  that  are  applicable  to  multiple 
systems  o€  the  drign.  The  Tin  1  design 
descriptions  serve  as  design 
commitinents  for  the  hietime  of  a 
facility  leierenang  the  design 
ccrtificatkia.  aad  the  ITAAC  verify  that 
t  he  aK4Mdh  Cactltty  oonkums  with  the 
approved  ftwrign  and  applicable 
n-^iilations.  laaooofdanoe  with  lOCFR 
>2  ItKltg).  tbaCoamtssion  must  find 
that  the  accafAaaoe criteria  in  the 
ITAAC  ase  met  before  operation.  After 
the  Comniissioa  lus  made  the  finding 
rt^quirad  by  lOCFR  52.103(g].  the 
ITAAC  do  not  constitute  regulatory 
rivquiremeats  for  subsequent 
modificatioiH.  HoMWver.  subsequent 
modifications  to  the  facility  must 
comply  with  the  Tier  1  design 
(iesciiptions.  unless  changes  are  mad« 
m  acomdanoe  with  the  change  pro«*ss 
in  Sections  of  tkia  proposed  rii)« 

The  Tier  1  ifllifaue  requirements  are 
the  most  significant  of  the  interboe 
requirements  for  the  starnlard  design, 
which  warn  safcmitted  in  response  to  10 
f;FR  SZ.47taKlHvii).  that  must  t>e  met  by 
the  sit&-speci&c  portions  of  a  facility 
that  refereaoes  the  design  certification 
The  Tier  1  site  parameters  are  the  most 
significant  site  parameters,  which  were 
submitted  in  response  to  10  (TR 
52.47(a)(lKiiil.  that  must  be  addressed 
as  paft  of  the  application  for  a 
(  onstruction  permit  or  COL 

Tier  2  is  the  portion  of  the  design - 
related  inionaation  contained  in  the 
DCD  that  is  approved  by  this  rule  but  is 
not  certified,  llie  change  process 
defines  the  procedural  differences 
between  Tier  1  and  2.  Changes  to  or 
departures  from  the  certified  dttsign 
material  (Tier  1)  must  comply  with 
Section  8<a)  of  this  proposed  rule. 
Changes  to  or  departures  fi-om  the 
approved  infonBation  (Tier  2)  mu^ 
comply  with  Section  B(b)  of  this 
proposed  rule.  Tier  2  iix:ludes  the 
infomialian  varied  by  10  CFR  52.47 
and  supporting  information  on  the 


inspections,  teats,  and  analyses  that  will 
be  perfanaad  to  deanonstrate  that  the 
acceptance  cnleria  in  the  PTAAC  have 
been  met.  ContpHartne  with  th*^  more 
detailed  Tier  2  information  provides  a 
sufSciatiathod.  but  not  the  only 
acceptifcla  aMftkod.  for  complying  «rith 
the  more  general  design  requirements 
included  in  Tier  1.  A  suppleaieutary 
description  of  Tier  2  information  is 
provided  in  the  DCD  introduction.  If  an 
applicant  or  licensee  used  methods 
other  than  those  described  in  Tier  2. 
then  the  alternative  method  would  be 
open  to  staff  review  and  a  possible 
subject  for  a  hearing. 

When  completityg  the  design 
information  for  a  plant,  an  applicant  for 
a  COL  nn»t  conform  with  all  of  the 
requirements  in  the  DCD.  unless  the 
information  in  the  DCD  is  changed 
pursuant  to  the  process  in  Section  6  of 
this  proposed  rule.  Accordingly,  an 
applicant  fur  a  construction  permit  or 
COL.  or  licensee  that  references  this 
certified  design  must  conform  with  all 
of  the  requirements  from  the  OCD. 
including  the  ct>des.  standards,  and 
other  guidance  documents  that  are 
referenced  from  the  DCD  (so-called 
secondary  references).  The  industry 
agreed  to  treat  these  secondary 
references  as  requirements  even  though 
they  are  not  incorporated  by  reference, 
in  the  context  as  described  in  the  DCD. 
as  set  forth  in  a  letter  from  Dennis 
Crutchfield  of  the  NRC  to  Joe  Colvin  of 
the  Nuclear  Energy  Institute,  dated  May 
3, 1994 

An  applicant  for  a  construction 
permit  or  COL  that  references  this 
proposed  rule  must  also  describe  those 
portions  of  the  plant  design  which  aie 
site-specific,  and  demonstrate 
compliance  with  the  interface 
requirements,  as  required  by  10  CFTl 
52.79(b)  The  COL  applicant  does  not 
need  to  conform  with  the  conceptual 
design  information  m  the  DCD  that  was 
provided  by  the  design  certification 
applicant  in  response  to  10  CFR 
52.47(a)(lHix).  The  conceptual  design 
information,  which  are  examples  of  site- 
specific  design  features,  vras  required  to 
facilitate  the  design  certification  review, 
and  it  is  iwither  Tier  1  nor  2  The 
introduction  to  the  DCD  identifies  the 
location  of  the  conceptual  design 
information  and  exphiins  that  this 
information  is  not  applicable  to  a  COL 
application 

An  applicant  must  address  COl. 
Action  hems,  which  are  identified  in 
the  DCD  as  COL  License  Information ,  i  n 
its  COL  application.  The  COL  Action 
Items  (COL  License  Information! 
identify  matters  that  need  to  be 
addressed  by  an  applicant  or  licensee 
that  refeiences  the  design  certificatjon. 


as  required  by  10  CFH  52  77  arwl  52  79. 
A  farther  explanation  of  the  status  of  the 
COL  License  Information  is  pwjvided  in 
the  DCD  tntrod»rt>on   Also,  thr  detailed 
methodology  and  quantitative  portioT» 
of  the  design-specific  probabilistic  risk 
assessment  (PRAJ.  as  required  by  10 
CFR  5Z.47(a)(lMv|.  was  not  included  in 
the  DCD.  The  NRC  agreed  with  the 
design  oertificatioa  applicant**  request 
to  delete  this  information  because 
confomMtKe  with  the  deleted  portions 
of  the  FRA  is  not  required.  The 
Commission's  position  is  also 
predicated  in  part  upon  NEFs 
acceptance,  in  conceptual  form ,  of  a 
future  generic  rulemaking  that  requires 
a  COL  applicant  or  licensee  to  have  a 
plant-specific  PRA  that  updates  and 
supersedes  the  design-si>ecific  PRA  aiKl 
maintain  it  throughout  the  operational 
life  of  the  plant. 

The  apptication  for  design 
certification  contained  proprietary  and 
safeguards  informatioa.  This 
information  was  part  of  the  NRC  stafTs 
bases  for  its  safety  findings  in  the  F^ER. 
The  proprietary  information,  or  its 
equivalent,  that  was  provided  in  the 
design  certification  application  by 
reference  but  not  included  in  the  DCD. 
must  be  included  as  part  of  a  COL 
application  The  Commission  considers 
this  information  to  be  requirements  for 
plants  that  reference  this  rule.  Since  the 
proprietary  infarmation  was  not 
included  in  the  DCD,  or  otherwise 
approved  by  OFS  for  incorporation  by 
reference,  it  would  not  have  issue 
preclusion  in  a  construction  permit  or 
COL  proceeding. 

There  is  other  information  that  is 
within  the  scope  of  the  certified  design 
(i.e.,  as-buih.  as-procured,  and  evolving 
technology  design  information)  that 
must  be  developed  by  a  COL  applicant 
or  holder.  This  detailed  design 
information  must  be  completed  in 
accordance  with  the  requirements  in  the 
DCD  and  the  acceptance  criteria  in 
ITAAC.  including  design  acceptance 
criteria  (DAC).  Since  the  Tier  1  and  2 
information  is  solely  contained  within 
the  DCD,  the  remainder  of  the  design- 
related  information  that  is  developed  by 
a  COL  applicant  or  holder  that 
references  this  proposed  rule  will  not  be 
either  Tier  1  or  2  information,  whether 
it  is  within  the  scope  of  the  design 
certification  or  not.  Therefore,  the 
change  process  in  Section  tJ  of  this 
proposed  rule  will  not  control  this  COL 
information  Although  the  change 
process  for  this  COL  information  does 
not  need  to  be  developed  tmtil  a  COL 
application  is  submitted,  the 
Commission  is  interested  in  the  public's 
view  on  how  this  information  should  be 
controlled  (refer  to  Section  fV). 
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The  purpose  of  Section  4(b)  of  this 
proposed  rule  is  to  ensure  that  an 
applicant  that  references  this  design 
certification  references  both  tiers  of 
information  in  the  DCD.  The  two  tiers 
of  information  were  developed  together 
and  both  tiers  of  information  are  needed 
to  complete  the  design  of  a  plant  that 
references  the  rule.  For  example,  the 
ITAAC  in  Tier  1  contains  not  only  the 
acceptance  criteria  for  verifying  that  the 
as-built  plant  conforms  with  the 
approved  design,  but  it  also  contains 
various  design  processes  with 
acceptance  criteria  (DAC),  for 
completing  selected  areas  of  the  plant 
design.  The  DAC  are  described  in 
Section  14.3  of  the  SSAR  and  FSER.  The 
NRC  staff  relied  on  DAC  for  its 
evaluation  of  selected  design  areas 
where  the  applicant  for  design 
certification  did  not  provide  complete 
design  information.  Also,  the  Tier  2 
information  contains  explanations  and 
procedures  on  how  to  implement 
ITAAC.  Therefore,  the  Commission 
proposes  that  an  applicant  could  not 
reference  this  design  certification  rule 
without  meeting  ITAAC,  even  though  it 
is  not  a  requirement  in  10  CFR  part  50. 
(see  Section  J  for  further  discussion) 

The  applicant  for  design  certification 
initially  prepared  the  DCD  to  be 
consistent  with  the  SSAR  and  the  NRC 
staffs  FSER.  The  applicant  for  design 
certification  made  some  corrections  and 
clarifications  to  the  DCD  since  the 
completion  of  the  SSAR  and  issuance  of 
the  FSER.  If  there  is  an  inconsistency 
between  the  SSAR  and  the  FSER,  or 
between  either  of  these  documents  and 
the  DCD,  then  the  DCD  is  the  controlling 
document.  That  is  the  purpose  of 
Section  4(c)  of  this  proposed  rule. 

E.  Exemptions  and  Applicable 
Regulations 

The  purpose  of  Section  5  of  the 
proposed  rule  entitled,  "Exemptions 
and  applicable  regulations,"  is  to 
identify  the  complete  set  of  regulations 
that  were  applicable  and  in  effect  at  the 
time  the  design  certification  was  issued 
for  the  purposes  of  10  CFR  52.48,  52.54, 
52.59,  and  52.63.  In  accordance  with  10 
CFR  52.48,  the  NRC  staff  used  the 
technically  relevant  regulations  (safety 
standards)' in  10  CFR  parts  20,  50,  73, 
and  100  in  performing  its  review  of  the 
application  for  design  certification.  The 
effective  date  of  these  applicable 
regulations  is  the  date  of  the  FSER,  as 
set  forth  in  Section  5(b)  of  the  proposed 
rule.  During  its  review  of  the 
application  for  design  certification,  the 
NRC  staff  identified  certain  regulations 
for  which  application  of  the  regulation 
to  the  standard  design  would  not  serve 
or  was  not  necessary  to  achieve  the 


underlying  purpose  of  the  regulation. 
These  proposed  exemptions  to  the 
NRC's  current  regulations  are  identified 
in  Section  5(a)  of  this  proposed  rule. 
The  basis  for  these  exemptions  is 
provided  in  the  FSER. 

In  implementing  the  goals  of  10  CFR 
part  52  and  the  Commission's  Severe 
Accident  Policy  Statement,  the  NRC 
staff  set  out  to  achieve  a  higher  level  of 
safety  performance  for  both 
evolutionary  and  passive  LVVR  standard 
designs  in  the  area  of  severe  accidents 
and  in  other  selected  areas.  As  a  result, 
the  NRC  staff  proposed  new 
requirements  in  various  Commission 
papers,  such  as  SECY-90-016  and 
SECY-93-087,  to  be  used  in  the  design 
certification  review  and  treated  as 
applicable  regulations  in  the  design 
certification  rulemaking  (refer  to 
discussion  on  Topic  #8).  The  bases  for 
these  requirements  are  set  forth  in 
SECY-90-016  and  SECY-93-087.  The 
Commission  approved  the  use  of  these 
proposed  regulations  for  purposes  of  the 
design  certification  review  in  the 
respective  SRMs.  These  proposed 
regulations  deviated  from  or  were  not 
embodied  in  current  regulations 
applicable  to  the  standard  design.  The 
NRC  staff  then  selected  proposed 
regulations  that  were  applicable  to  the 
design  under  review  and  reviewed  the 
design  pursuant  to  these  applicable 
regulations.  The  FSER  identifies  the 
applicable  regulations  that  were  used 
and  describes  how  these  regulations 
were  met  by  the  design-related 
information  in  the  SSAR.  The 
Commission  approved  the  evaluation  of 
the  design  pursuant  to  the  applicable 
regulations  in  its  approval  to  publish 
the  FSER. 

These  proposed  applicable 
regulations  are  identified  in  Section  5(c) 
of  this  proposed  rule  to  achieve 
codification  through  the  design 
certification  rulemaking.  The  proposed 
applicable  regulations  in  Section  5(c) 
are  substantively  the  same  as  those  in 
the  FSER  but  have  been  edited  for 
clarity.  These  codified  requirements, 
which  supplement  the  regulations  in 
Section  5(b),  will  become  part  of  the 
Commission's  regulations  that  were 
"applicable  and  in  effect  at  the  time  the 
certification  was  issued,"  if  the 
Commission  adopts  them  in  the  final 
design  certification  rule.  The 
Commission  requests  comments  on 
whether  each  specific  applicable 
regulation  is  justified  (refer  to  Section 

rv). 

The  codification  of  these  additional 
requirements,  in  referenceto  10  CFR 
52.48,  is  necessary  for  two  reasons. 
First,  it  serves  as  a  basis  for  obtaining 
public  comment  on  the  adoption  of  the 


proposed  requirements  as  applicable 
regulations.  Second,  it  provides 
confirmation  that  the  requirements  are 
being  adopted  by  the  Commission  as 
applicable  regulations  under  §  52.54  for 
the  design  certification  being  approved. 
In  the  absence  of  this  codification,  a 
design  certification  applicant  could 
argue  that  the  Commission  cannot 
lawfully  condition  approval  of  the 
design  certification  on  compliance  with 
the  requirements  used  during  its  review 
of  the  design.  This  is  because  the 
proposed  requirements,  without  further 
Commission  action,  could  be  argued  as 
not  being  "applicable  standards  and 
requirements  of  the  *  *  * 
Commission's  regulations"  under 
§  52.54.  Also,  vdthout  codification  of 
the  applicable  regulations,  the  NRC 
could  not  perform  its  reviews  in 
accordance  with  §§52.59  and  52.63.  By 
codifying  these  requirements,  the  NRC 
intends  that  for  renewal  of  a  certified 
design  under  §  52.59,  these 
requirements  are  part  of  the  applicable 
regulations  in  effect  at  the  time  that  thr 
design  certification  was  first  issued. 
The  Commission  may,  pursuant  to 
§  53.63(a)  (1)  and  (3),  impose  a 
modification  of  Tier  1  information  or 
issue  a  plant-specific  order, 
respectively,  to  ensure  that  the  certified 
design  or  the  plant  complies  with  the 
applicable  regulations  of  the  design 
certification  rule.  The  rationale  is  that 
the  Commission  could  not,  without  re- 
reviewing  the  merits  of  each  position, 
impose  a  change  to  Tier  1  information 
or  issue  a  plant-specific  order  merely 
because  the  modification  was  necessary 
for  compliance  with  a  matter  involving 
these  requirements.  Also,  the 
Commission  would  not  have  a  complete 
list  of  regulations  for  use  in  evaluating 
requested  changes  from  the  public, 
applicants,  or  licensees,  thereby 
degrading  the  predictability  of  the 
licensing  process. 

By  identifying  the  regulations  that  are 
applicable  to  each  design,  the 
Commission  has  improved  the  stability 
and  predictabihty  of  the  hcensing 
process.  By  approving  the  design 
information  that  describes  how  these 
regulations  were  met,  the  Commission 
has  minimized  the  potential  for  a 
differing  interpretation  of  the 
regulations.  Finally,  the  NRC  rejected 
NEI's  proposed  alternative  to  applicable 
regulations  in  a  meeting  on  April  25. 
1994.  and  in  a  letter  dated  July  25.  1994. 
NEI's  proposal  to  use  design 
information  as  a  surrogate  for  design- 
specific  (applicable)  regulations  is  not 
workable  for  proposed  changes  because 
the  design  information  only  represents 
one  way  of  implementing  a  regulation. 
The  NRC  would  need  the  regulation  for 
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the  design  feature  in  nrdffT  to  evaluate 
!  proposed  change  to  th«  design 
iiitormation 

f'  Issue  ResohttKW  fen  the  Design 
t  frtiftcmttoo 

1  he  purpose  of  Section  6  of  the 
proposed  ruleetttitkjd.  "Issue 
Kesolutioa  forthe  Design  Certification." 
1  .  to  identify  the  issues  that  are 
I  nnsulered  resolved,  if  the  Commission 
(li)pts  a  r.nal  design  certification  rule 

nt[  therefore,  these  issues  receive  issue 
;    -^f  lusion  vN'ilhin  the  scope  and  intent 
nt  10CrRS2.63(a)(4).  Specirically.  all 
t  'If  lear  safety  issues  arising  from  the 

tomic  Energy  Act  that  are  associated 

iih  the  iofonnation  in  the  NRC  staffs 
!   >r.K  or  the  applicant's  DCD  are 

solved  within  die  meaning  of 
V  52.63(a)(4).  All  iiisues  arising  under 
•'.»•  National  Environmental  Policy  Act 

:  1%P  as.sociat«d  with  tho  information 

I  the  NRC  stafTs  environmental 
.  ^.■>t:;»6<iieat  or  the  severe  accident  design 
.i;fernativ««;  in  the  applicaiU's  Technical 
^  upport  Document  are  al-^o  resolved 
vuhin  the  scope  and  intent  of 

fi2.b3(a)(4)  Theiiksuesthai  ^re 
'ssociated  with  information  that  is  not 
included  m  the  DCD.  such  as 
[<rr4>netary  uifoxmation,  do  not  have 
:  ssse  preciusiua  within  thvt  mcaiiing  of 
l;)C:FR52.63(aK4) 

'  •   [Xrmtion  ofth«  Design  Certification 

Ihe  purpose  ol  Section  7  of  the 
^  I  (ipotied  ruie  entitled.  "Duration  of  the 
Df  sign  C^tifitation,  ■  is  in  \tar\  to 
specify  the  tiflw  period  during  which 
tiib-  staodard  dengn  certiCcation  uiay  be 
rt  ferenced  by  ao  applicant  iur  a 
i \  ristniction  peniiit  orCUL.  pursuant  to 
1 0  CtR  S.^-5S.  This  .section  of  the  rule 
,lso  slates  that  the  deMgii  certification 
I yiiidins  V  iud  for  an  applicant  or 
licensee  that  r^rem^es  the  design 
I  ertiftcation  until  their  application  is 
uithdraBmorlheir  ".iiense  expires. 
1  hcreforc,  if  aa  application  references 
this  desi^  OBrtific^tion  during  the  15 
year  periiiKl.  tkea  the  deMgn  certification 
rule  continues  in  efbct  until  the 
applicatkir.  is  MChdrawn  or  the  license 
ssued  o«  that  appUcution  expires.  Also. 
;tie  design  certification  continues  in 
<  tiect  for  ihe  iiifcjwL  racing  license  if  ttie 
I  icense  is  renewed.  The  Commission 
intends  Fur  the  pntposed  rvile  to  remain 
^dlidibr  tlie  life  of  the  plant  that 
Tb-iefenoes  tke  design  certification  to 
achieve  Uie  baaafits  of  standardization 
ind  hoenring stability  This  means  that 
r  ileraafc-in^  changes  to  or  plant-specific 
iit  paitures  from  information  in  the  DCD 
muA  te  made  pursuant  to  the  change 
nrcKTeu*  in  SecticB  «  of  this  proposed 
rule  forthe  kte  of  the  plant. 


H.  CVtoiije  Process 

The  purpose  of  Section  8  of  this 
proposed  rule  entitlecL  "Change 
Process."  is  to  set  forth  the  process  for 
requesting  rulemaking  changes  to  or 
plant  specific  departures  irom 
information  in  the  DCD.  The 
Commission  has  developed  a  more 
restrictive  change  process  than  for 
plants  that  were  lioeosed  pursuant  to  10 
CFK  part  50.  in  order  to  achieve  a  more 
stable  licensing  process  for  applicants 
and  licensees  that  reference  a  design 
certification  rule.  The  change  process  in 
Section  8  is  substantively  the  same  as 
the  prooess  prf>posed  in  the  ANPR.-  As 
a  re.sult.  Se«_:'on  8(a)  provides  the 
process  for  ( :i<inging  Tier  1  information 
and  Section  i^lbi  provides  the  process 
for  changing  Tier  2  information.  The 
change  process  for  Tier  1  information 
us(-s  the  change  process  developed  b\ 
the  Commission  in  the  part  52 
ruleiuakiag  fur  certifie<l  design-related 
information.  Therefore,  the  provisions 
in  Section  8(a)  of  the  proposed  rule 
simply  reiier  to  the  appropriate  sections 
in  10  CFR  52.63.  A  description  of  the 
Tier  1  information  that  is  controlled  by 
Section  B(a)  is  provided  in  the  above 
discussion  on  contents  of  the  design 
certification  (ill.D). 

As  discussed  in  Topic  #2.  the  NRC 
developed  a  change  process  for  Tier  2 
that  has  the  same  eieraents  as  the  Tier 

1  change  process.  Specifically,  the  Tier 

2  change  process  in  Section  8(b)  has 
provisions  fiij  generic  changes,  plant- 
specific  orders,  and  exemptions  similar 
to  those  in  10  CFR  52.63.  but  some  of 
the  standards  for  plant -specific  orders 
and  (ixemptions  are  different.  The 
standards  that  must  be  met  in  order  to 
justify  a  generic  change  to  either  Tier  1 
or  2  information  are  the  same.  When 
NEl  proposed  a  two-tiered  structure  for 
design  certification  rules  in  its  letter  of 
August  31 .  1990.  it  also  stated  that 
"NRC  backfits  involving  matters 
described  in  the  first  tier  would  be 
governed  by  the  provisions  of  §  52.63. 
whereas  *i  50. 109  would  govern 
backfittittg  as  respects  the  second  tier." 
As  a  result,  the  NRC  sta^  used  the 
backfit  standards  in  §  50.109  for  generic 
changes  to  Tier  Z  in  its  proposed  design 
certification  rule  in  SECY-92-287. 
Subsequently,  in  a  letter  dated  October 
5.  1992.  NEI  changed  its  position  and 


-ThischaatepraceK  lusbeen  reorfianiaed  iin 
clarity  and  caofanDAOce  to  Uiet»*o-t>er«<i  ruk- 
structure,  and  to  distinguish  tietween  generic 
changes  to  Tier  1  and  2  iaforrruition.  which  arp 
accomplished  »i«  ru4«na4cing.  and  plam -specific 
depart  jvei  tram  Tiar  1  and  2  iafonnatiaa  which 
may  be  toommfiiftktBikf  ihie pmcmt4kaiiim4  \n 
Secliou  Bofthis  profMiad  ruie.  For  btevity.  tbi.s 
SOC  rafcrs  to  both  a^Mcts  as  constituting  the 
"change  pfocev."'  for  this  design  certification  nite. 


agreed  with  the  Commission  that  the 
standard  for  generic  changes  to  Tier  2 
should  be  the  same  as  the  Tier  1 
standard  This  issue  is  discussed  further 
in  SECY-92-287A.  dated  March  26. 
1993.  Tberefore,  Section  8  of  this 
pmprjsed  rule  uses  the  same  standards 
for  generic  changes  to  both  Tier  1  and 
2  information. 

Although  the  process  in  Section  8  for 
plant-specific  orders  and  exemptions  is 
the  same  for  Tier  1  and  2  information, 
the  standards  are  different.  In  order  to 
preserve  the  benefits  of  standardization, 
which  is  one  of  the  important  ^oals  of 
design  certification,  the  Commission 
proposes  in  Section  8(aM3)  thn'  plant- 
specific  oixlers  or  exemptions  tr  jm  Tier 

1  information  must  consider  whether 
the  special  circumstances  which 

§  50.12(a)(2)  required  to  be  present 
outweigh  any  decrease  in  safety  that 
may  result  from  the  reduction  in 
standardization,  as  required  in  10  CFR 
52.63(a)(3).  The  Commission  is  not 
proposing  to  adopt  this  additional 
consideration  for  plant -specific  orders 
or  exemptions  from  Tier  2  information, 
in  order  to  achieve  additional  flexibility 
The  Commission  believes  this  is 
acceptable  because  the  Tier  2 
information  is  not  as  safety  significant 
as  the  Tier  1  information.  Therefore. 
Sections  8(b)  (3)  and  (4)  of  the  proposed 
rule  do  not  require  the  additional 
consideration  of  the  reduction  in 
standardization  caused  by  proposed 
departures  from  Tier  2  information. 
A  generic  change  to  either  Tier  1  or 

2  information  in  Ae  DCD  is 
accomplished  by  rulemaking.  Any 
person  seeking  to  make  a  generic  change 
to  the  DCD.  including  the  applicant  for 
this  design  certification,  must  submit  a 
petition  pursuant  to  10  CFR  2.802.  This 
petition  must  describe  how  the 
proposed  change  meets  the  standards  in 
10  CFR  52.63(aMl)  for  justifying  a 
generic  change  to  the  DCD.  Any  generic 
changes  to  the  DCD  resulting  from  the 
rulemaking  will  be  noticed  in  the 
Federal  Register.  The  NRC  will  update 
the  master  DCD  in  its  central  files  and 
the  copies  in  the  NRC  Library  and 
public  document  room  (refer  to  the 
discussion  in  Section  HID).  Under 
Sections  8  (aM2)  and  (b)(2),  generic 
changes  to  Tier  1  and  Tier  2, 
respectively,  will  be  applicable  to  all 
plants  referencing  the  design 
certification.  However,  if  the 
Commission  determines  that  a  generic 
change  is  not  technically  relevant  to  a 
particular  plant,  based  on  plant-specific 
changes  made  pu»^uant  to  Section  8. 
then  the  generic  nilemakii^  will 
indicate  that  the  change  will  not  be 
applicable  to  that  plant  If  the  proposed 
change  to  the  DCD  also  results  in  a 


violation  of  an  underlying  regulation 
that  is  applicable  to  this  design 
ceitificatiun.  then  an  exemption  to  that 
regulation  is  also  required. 

A  plant -specific  departure  from  either 
Tier  1  or  2  information  in  the  DCD  does 
not  requL"^  rulemaking.  Any  person 
requesting  a  Conmiission  ordur  directing 
a  plant-specific  change,  including  the 
applicant  for  this  design  certification, 
must  submit  a  petition  pursuant  to  10 
CFR  2.206.  This  petition  must  describe 
how  the  propoiied  change  meets  the 
standards  in  10  CFR  52.63(a)(3)  or 
.Section  8(b)(3)  for  departures  from  Tier 

1  or  2  information,  respectively.  By 
contrast  an  applicant  or  licensee  that 
references  this  design  certification  rule 
may  request  exemptions  from  Tier  1  or 

2  information  pursuant  to  10  CFR 
52.63(b)(1)  or  Section  B(b)(4)  of  this 
rule,  respectively.  The  NRC  recognized 
that  there  may  be  special  circumstances 
pertaining  to  a  particular  apphcant  or 
licensee  that  would  justify  an 
exemption  from  the  DCD.  The  requasi 
must  describe  how  the  exemption  from 
Tier  1  or  2  meets  the  standards  in  10 
Cn?  52.63(b)(1)  or  Section  8(b)(4)  of  this 
proposed  rule,  respectively.  The 
exemption  may  be  contested  in  a 
hearing,  if  the  exemption  is  grantetl  in 
connection  with  issuance  of  a 
construction  permit,  operating  license, 
or  combined  Ucense;  it  may  also  be 
ftintesited  in  a  hearing,  if  the  exemption 
also  requires  the  issuance  of  a  license 
amendment.  If  a  plant-specific  change 
or  exemption  from  the  DCD  also  results 
in  a  violation  of  the  underlying 
regulation  that  is  applicable  to  this 
design  certification,  then  an  exemption 
to  that  regulation  is  also  required. 

In  addition  to  the  plant  specific 
changes  descriiied  above,  an  applicant 
or  licensee  that  references  this  design 
certification  rule  may  depart  from  Tier 
2  information,  without  prior  NRC 
approval  pursuant  to  Section  8(b)(5)  ol 
this  proposed  rule.  However,  the 
Commission  believes  that  these  changes 
should  open  the  possibility  for 
( hallenge  in  a  hearing  (refer  to 
discussion  on  Topic  #2).  The 
Commission  approved  the  use  of  this 
"*^  50.59  like  '  change  process  in  its 
RRMs  on  SECY-90-377  and  l?ECY-fi2- 
287A.  The  NRC  is  interested  in  the 
public's  view  on  how  these  changes 
could  be  challenged  in  a  bearing  (refer 
to  Section  IV). 

As  in  10  CFR  50.39,  an  apphcant  or 
licensee  cannot  make  riuuiges  that 
involve  an  unreviewed  safety  question 
(USQ)  or  technical  specifications, 
without  prior  NRC  approval.  Also,  for 
changes  pursuant  to  siisction  8(b)(5),  an 
applicant  or  Ucensee  cannot  make 
r;n.3nges  to  Tier  1  or  Tier  2*  information 


without  prior  NRC  approval.  If  the 
proposed  change  does  not  involve  these 
factors,  then  the  NRC  will  allow  changes 
to  previously  approved  information  in 
Tier  2  without  prior  NRC  approval 
However,  if  the  change  involves  an 
issue  that  the  Commission  has  not 
previously  approved,  then  NRC 
approval  is  required.  The  process  ff»r 
evaluating  proposed  tests  or 
expennients  not  described  in  Tier  2  will 
be  developed  for  an  operating  or 
c:ombined  Ucense  that  references  this 
design  certification  (refer  to  Seciion  IV) 

The  restriction  on  changing  Tier  1 
information  is  included  in  the  process 
in  Section  8(b)(5)  because  this 
information  can  only  be  changed 
pursuant  to  Section  8(a)  of  the  proposed 
rule.  Whereas,  the  restriction  on 
changing  Tier  2*  information  resulted 
from  the  development  of  the  Tier  1 
information  in  the  DCD.  A  description 
of  the  Tier  1  information  is  provided  in 
the  discussion  in  Sei:tion  IH-D  on 
contents  of  the  design  certification. 
During  the  development  of  the  Tier  1 
information,  the  applicant  for  design 
certification  requested  that  the  amount 
of  information  in  Tier  1  be  minimized 
to  provide  additional  flexibihty  for  the 
applicant  or  Ucensee  that  references  this 
design  certification.  Also,  many  co«les, 
standards,  and  design  processes,  which 
were  not  specified  in  Tier  1,  tliat  are 
acceptable  for  meeting  ITAAC  w^ere 
specified  in  Tier  2.  The  result  of  these 
actions  is  that  certain  relatively 
significant  information  only  exists  in 
Tier  2  and  the  Commission  does  not 
want  this  significant  information 
changed  without  prior  NRC  approval. 
The  NRC  specified  this  information  in 
its  FSER  and  the  design  certification 
applicant  has  identified  this  information 
in  its  DCD.  This  information  has  come 
to  be  known  as  Tier  2*  information  and 
it  has  compensated  for  industry's  desire 
to  minimize  the  amount  of  information 
in  Tier  1 . 

In  die  ANPR,  the  NRC  referred  to  die 
Tier  2*  information  as  pre-identified 
unreviewed  safety  questions  (IJ.SQs) 
becau.se  there  was  already  an 
t^tabltshed  procedure  in  10  CFR  50.59 
for  FSAR  changes  that  constitute  IJ.SQs, 
which  require  NRC  approval.  NEI  stated 
in  its  comments  on  the  ANPR  that  it  was 
not  necessary  to  create  an  artificial  set 
I  if  USQs  in  order  to  accomplish  the 
NRC's  objective  of  requiring  prior 
approval.  Therefore,  the  proposed  rule 
was  changed  from  the  ANPR  to  simply 
state  that  the  Tier  2*  information  cannot 
be  changed  without  prior  NRC  approval. 
Also,  NEI  requested  in  its  comments 
that  the  Tier  2*  information  not  be 
identified  in  the  design  certification 
rule,  as  was  proposed  in  the  ANPR,  and 


that  an  expiration  date  be  considered  for 
the  restriction  in  the  change  process  for 
Tier  2*  information.  NRC  agrees  that 
Tier  2^  information  can  be  identified  in 
the  DCD  and  Section  8(h)(5)  of  the 
proposed  rule  was  changed  accordingly 
The  NRC  also  reevaluated  the  duration 
of  the  change  restriction  for  Tier  2* 
information  and  determined  that  siune 
of  the  Tier  2*  information  can  expire 
when  the  plant  first  achieves  100% 
power  while  other  Tier  2*  information 
must  remain  in  effect  throughout  the  Ide 
of  the  plant  that  references  the  DCR.  Tlif 
DCD  sets  forth  an  expiration  date  for 
some  of  the  Tier  2"  information. 

.As  part  of  this  rulemaking,  the  N'K( 
is  seeking  public  conunents  on  the 
appropriate  regulatory  process  to  use  Im 
review  of  proposed  changes  to  Tier  2* 
information.  Currently,  pursuant  to  10 
CFR  50.59,  the  NRC  approves  changes  lo 
FSAR  information  that  constitute  a  I  l.SQ 
or  involve  technical  specifications 
through  the  issuance  of  license 
amendments.  However,  if  an  applicant 
or  licensee  requests  NRC  approval  for  u 
proposed  change  to  Tier  2*  information. 
should  the  NRC  review  process  be 
similar  to  that  for  a  USQ?  While  it  is 
clear  that  these  proposed  changes  would 
all  involve  significant  design-related 
information  and  that  prior  review  of 
proposed  departures  from  Tier  2 
information  is  necessary,  the  NRC  has 
not  determined  if  it  is  always 
appropriate  to  process  the  approved 
changes  as  either  an  amendrnent  to  the 
license  application  or  an  amendment  to 
the  license,  with  the  requisite  hearing 
rights.  Therefore,  the  NRC  requests  the 
public  °s  view  on  the  preferred 
regulatory  process  forthese  changes 
(refer  to  Section  IV). 

An  applicant  or  licensee  that  plans  to 
depart  from  Tier  2  information, 
pursuant  to  Section  8(b)(5),  must 
pre))are  a  safety  evaluation  which 
provides  the  bases  for  the  determination 
that  thte  proposed  change  does  not 
involve  an  unreviewed  safety  question, 
a  change  to  Tier  1  or  Tier  2* 
information,  or  a  change  to  the  technical 
specifications.  In  order  to  achieve  the 
Commission's  goals  for  design 
(certification,  the  evaluation  needs  to 
consider  all  of  the  matters  that  were 
resolved  in  the  DCD.  including  the 
generic  i.ssues  discussed  in  Chapter  20 
of  the  FSER.  The  benefits  of  the  early 
resolution  of  safety  issues  would  be  lost 
if  changes  were  made  to  the  DCD  that 
violate<l  these  resolutions  without  NR(; 
approval.  The  evaluation  of  the  resolvnl 
issues  needs  to  consider  the  proposed 
change  over  the  full  range  of  power 
operation  from  startup  to  shutdown, 
including  issues  resolved  under  the 
heading  of  shutdown  risk,  as  it  relates 
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to  anticipated  operational  occurrences, 
transients,  and  design  basis  accidents. 
The  evaluation  should  consider  the 
tables  in  Sections  14.3  and  19.15  of  the 
DCD  to  ensure  that  the  proposed  change 
does  not  impact  Tier  1.  These  tables 
contain  various  cross-references  from 
the  plant  safety  analyses  in  Tier  2  to  the 
important  parameters  that  were 
included  in  Tier  1.  Although  many 
issues  and  analyses  could  have  been 
cross-referenced,  the  listings  in  these 
tables  were  developed  only  for  key  plant 
safety  analyses  for  the  design.  GE 
provided  more  detailed  cross-references 
to  Tier  1  for  these  analyses  in  a  letter 
dated  March  31,  1994.  and  ABB-CE 
provided  more  detailed  cross-references 
in  a  letter  dated  June  10.  1994.  The  NRC 
does  not  endorse  NSAC-125, 
•Guidelines  for  10  CFR  50.59  Safety 
Evaluations."  for  performing  the  safety 
evaluations  required  by  Section  8(b)(5) 
of  the  proposed  rule.  However,  the  NRC 
will  work  with  industry,  if  it  is  desired, 
to  develop  an  appropriate  guidance 
document  for  implementing  Section  8 
after  the  final  rule  is  issued. 

During  the  review  of  its  DCD.  GE 
requested  that  the  determination  of 
whether  a  proposed  departure  from  Tier 
2  information  that  involves  severe 
accident  issues  constitutes  a  USQ  use 
criteria  that  are  different  from  the 
criteria  for  USQ  determinations 
proposed  in  the  ANPR  (10  CFR 
50.59(a)(2)).  GE  argued  that  not  all 
increases  in  the  probability  or 
consequences  of  severe  accidents  are 
significant  from  a  safety  standpoint. 
Minor  increases  in  the  probability  of 
some  accident  scenarios  will  not  affect 
the  overall  core  damage  frequency  or  the 
conclusions  of  the  severe  accident 
evaluations.  Therefore,  GE  proposed 
that  changes  to  Tier  2  information  that 
result  in  insignificant  increases  in  the 
probability  or  consequences  of  severe 
accidents  not  constitute  a  USQ. 

The  NRC  believes  that  it  is  impdttant 
to  preserve  and  maintain  the  resolution 
of  severe  accident  issues  just  like  all 
other  safety  issues  that  were  resolved 
during  the  design  certification  review 
(refer  to  SRM  on  SECY-9Q-377). 
However,  because  of  the  increased 
uncertainty  in  severe  accident  issue 
resolutions,  the  NRC  has  proposed,  in 
Section  8(b)(5),  separate  criteria  for 
determining  whether  a  departure  from 
information  associated  with  severe 
accident  issues  constitutes  a  USQ.  The 
new  criteria  in  Section  8(b)(5)(iii)  will 
only  apply  to  Tier  2  information  that  is 
associated  with  the  severe  accident 
issues  discussed  in  the  section  of  the 
DCD  identified  in  the  rule.  The  criteria 
for  USQ  determinations  in  Section 
8(b)(5)(ii),  which  are  the  same  as  those 


proposed  in  the  ANPR,  will  apply  to 
other  Tier  2  information.  If  the  proposed 
departure  from  Tier  2  information 
involves  the  resolution  of  other  safety 
issues  in  addition  to  the  severe  accident 
issues,  then  the  USQ  determination 
should  be  based  upon  the  criteria  in 
Section  8(b)(5)(ii).  The  NRC  is  interested 
in  the  public's  view  on  whether  the  Tier 
2  information  involving  resolutions  of 
severe  accident  issues  should  be  treated 
differently  for  USQ  determinations  than 
all  other  safety  issues?  If  so,  are  the 
proposed  criteria  in  Section  8(b)(5)(iii) 
sufficient  to  determine  if  a  proposed 
departure  from  information  associated 
with  severe  accident  issues  constitutes  a 
USQ?  (Refer  to  Section  IV  ) 

The  NRC  is  also  proposing  two 
additional  provisions  to  the  change 
process  that  were  not  in  the  ANPR.  The 
first  is  Section  8(b)(5)(iv),  which 
provides  that  changes  made  pursuant  to 
Section  8(b)(5)  do  not  also  require  an 
exemption  from  the  design  certification 
rule.  Because  the  Tier  2  information  is 
incorporated  by  reference  into  the 
design  certification,  a  departure  from 
Tier  2  pursuant  to  Section  8(b)(5)  would 
also  require  an  exemption  from  the 
design  certification  rule  absent  this 
proposed  provision.  The  second 
provision  is  Section  8(c),  which  makes 
it  clear  that  proposed  changes  to 
requirements  in  this  design  certification 
nile  that  are  neither  Tier  1  nor  Tier  2 
must  be  done  by  exemption  pursuant  to 
10  CFR  50.12.  Such  requirements 
include  the  recordkeeping  and  reporting 
requirements  in  Section  9  of  this 
proposed  rule. 

/.  Records  and  Reports 

The  purpose  of  Section  9  of  this 
proposed  rule  entitled,  "Records  and 
Reports,"  is  to  set  forth  the  requirements 
for  maintaining  records  of  DCD  changes 
and  submitting  reports  to  the  NRC.  This 
section  is  similar  to  the  requirements  for 
records  and  reports  in  10  CFR  Part  50 
and  §  52.63(b)(2),  with  the  following 
differences.  Section  9(a)(1)  requires  an 
applicant  for  design  certification  to 
maintain  an  up-to-date  copy  of  the  DCD 
that  includes  all  generic  changes  to  Tier 
1  and  2  information  that  are  made  by 
rulemaking.  This  will  ensure  that  the 
design  certification  applicant  provides 
up-to-date  versions  of  the  DCD  to 
prospective  applicants  that  want  to 
reference  this  design  certification  or  to 
other  interested  parties  who  want  copies 
of  the  DCD.  Section  9(a)(2)  requires  an 
applicant  or  licensee  that  references  this 
design  certification  to  maintain  an  up- 
to-date  plant-specific  version  of  the  DCD 
that  includes  both  generic  changes  to 
the  DCD.  as  well  as  plant-specific 
departures  from  the  DCD.  This  ensures 


that  the  plant  records  which  include  an 
accurate  DCD  reflecting  information 
specific  to  the  plant  as  well  as  changes 
to  the  DCD 

The  proposed  rule  also  establishes 
reporting  requirements  in  Section  9(b) 
for  applicants  or  licensees  that  reference 
this  design  certification  rule.  The 
requirements  in  Section  9(b)  are  similar 
to  the  reporting  requirements  in  10  CFR 
part  50,  except  that  they  include 
reporting  of  changes  to  or  departures 
from  the  plant-specific  DCD.  In 
addition,  the  reporting  requirements  in 
Section  9(b)  vary  according  to  whether 
the  changes  are  made  as  part  of  an 
application,  during  plant  construction, 
or  during  operation.  Also,  the  reporting 
frequency  of  summary  reports  of 
departures  from  and  periodic  updates  to 
the  DCD  increases  during  plant 
construction.  If  an  applicant  that 
references  this  design  certification  rule 
decides  to  adopt  departures  from  the 
DCD  that  were  developed,  but  not 
approved  pursuant  to  Section  8  of  this 
proposed  rule,  before  its  application 
(i.e.,  first  of  a  kind  engineering),  then 
the  proposed  departures  from  the  DCD 
must  be  submitted  with  the  initial 
application  for  a  construction  permit  or 
combined  license. 

For  currently  operating  plants,  a 
licensee  is  required  to  maintain  records 
of  the  basis  for  any  design  change  made 
to  the  plant  pursuant  to  10  CFR  50.59. 
Further,  a  licensee  is  required  to 
provide  a  summary  of  these  changes  to 
the  NRC  annually  or  along  with  updates 
to  the  final  safety  analysis  report 
pursuant  to  10  CFR  50.71  The  proposed 
rule  allows  departures  from  the  DCD 
during  the  periods  of  application, 
construction,  and  of>eration  of  the  plant. 
Therefore,  the  proposed  rule  requires 
timely  submittal  of  summary  reports  of 
departures  from,  as  well  as  updates  to, 
the  DCD  during  each  of  these  intervals, 
consistent  with  the  Commission's 
guidance  on  reporting  frequency  in  its 
SRM  on  SECY-90-377. 

NEl  proposed  reporting  of  design 
changes  at  a  6-month  interval,  in  its 
comments  on  the  ANPR,  to  "avoid 
unnecessarily  diverting  owner'operator 
resources  to  meet  excessive  reporting 
requirements."  The  NRC  modified  the 
provisions  in  the  proposed  rule  to  relax 
the  reporting  requirements  before 
issuance  of  a  construction  permit  or 
combined  license.  During  this  interval, 
summary  reports  of  changes  and 
updates  to  the  DCD  should  be  submitted 
to  the  NRC  as  part  of  the  amendments 
to  the  construction  permit  or  combined 
license  application.  However,  the  NRC 
does  not  agree  with  the  NEI  proposal  for 
semi-annual  reporting  of  design  changes 
during  plant  construction  because  it 


does  not  provide  for  sufficiently  timely 
notification  of  design  changes. 
Therefore,  the  Commission  retained  the 
requirement  for  quarterly  reporting  of 
changes  in  the  proposed  rule  during  this 
interval.  Also,  the  NRC  relaxed  the 
provisions  in  Section  9(b)  so  that  during 
operation  of  a  plant,  the  reporting 
requirements  are  the  same  as  for 
currently  operating  plants. 

The  Commission  believes  that 
quarterly  repwrting  of  design  changes 
during  the  period  of  construction  are 
necessary  to  closely  monitor  the  status 
and  progress  of  the  construction  of  the 
plant.  As  required  by  10  CFR  52.99,  the 
NRC  must  find  that  the  ITAAC  have 
been  successfully  met.  The  ITAAC 
verify  that  the  as-built  facility  conforms 
with  the  approved  design  and 
emphasize  design  reconciliation  and 
design  verification  of  the  as-built  plant. 
To  make  its  finding,  the  NRC  must  tailor 
its  inspection  program  to  monitor  plant 
construction  and  adjust  its  program  to 
accommodate  changes.  Quarterly 
reporting  of  design  changes  will 
facilitate  these  adjustments  in  a  timely 
manner  and  aids  in  a  common 
understanding  of  the  plant  as  the 
changes  are  being  made.  This  is 
particularly  important  in  times  where 
the  number  of  design  changes  could  be 
significant,  such  as  during  the 
procurement  of  components  and 
equipment,  detailed  design  of  the  plant 
at  the  start  of  construction,  and  during 
pre-operational  testing. 

Section  9(c)  of  the  proposed  rule 
requires  that  records  are  kept  for  the 
lifetime  of  a  facility,  as  in  10  CFR  part 
50  and  §  52.63(b)(2). 

/.  Applicability  of  a  DCR  in  10  CFR  Part 
50  Licensing  Proceedings 

Several  provisions  in  10  CFR  part  52, 
subpart  B  suggest  that  design 
certification  rules  (DCRs)  may  be 
referenced  not  only  in  combined  license 
proceedings  under  10  CFR  part  52, 
subpart  C  but  also  in  licensing 
proceedings  under  10  CFR  part  50. 
Section  52.63(c)  states: 

The  Commission  will  require,  prior  to 
granting  a  construction  permit,  combined 
license,  or  operating  license  which  references 
a  standard  design  certification,  that 
information  normally  contained  in  certain 
procurement  sptecifications  and  construction 
and  installation  specifications  be  completed 
and  available  for  audit  if  such  information  is 
necessary  for  the  Commission  to  make  its 
safety  determination,  including  the 
determination  that  the  application  is 
consistent  with  the  certified  design. 
(Emphasis  supplied.) 

See  also  §§  52.41,  52.55(b),  52.55(c), 
52.63(a)(4),  52.63(b)(1).  However,  these 
provisions  of  10  CFR  part  52.  subpart  B 


are  inconsistent  in  identifying  the  type 
of  part  50  proceeding  in  which  design 
certification  rules  may  be  referenced. 
For  example,  although  §  52.63(c) 
(quoted  above)  and  §  52.55(c)  explicitly 
provide  for  referencing  of  design 
certification  rules  in  10  CFR  part  50 
construction  permit  proceedings, 
§§  52.55(b),  52.63(a)(4)  and  52.63(b)(1) 
refer  only  to  operating  license 
proceedings.  Section  52.63(a)(4)  is 
illustrative; 

Except  as  provided  for  in  10  CFR  2  758,  in 
making  the  findings  required  for  issuance  of 
a  combined  license  or  operating  license,  or 
for  any  hearing  under  §  52.103,  the 
Commission  shall  treat  as  resolved  those 
matters  resolved  in  connection  with  the 
issuance  or  renewal  of  a  design  certification. 
(Emphasis  supplied.) 

Therefore,  some  might  question 
whether  the  Commission  intended 
construction  permits  applicants  under 
10  CFR  part  50  to  have  the  option  of 
referencing  design  certification  rules. 
However,  the  Commission  has  not 
identified  any  regulatory  or  policy 
reasons  for  precluding  a  construction 
permit  applicant  from  referencing  a 
design  certification  rule  while  allowing 
an  operating  license  applicant  to  do  so. 
Thus,  the  Commission  believes  that  10 
CFR  part  52  provides  the  discretion  to 
authorize  a  construction  permit 
applicant  under  10  CFR  part  50  to 
reference  a  design  certification  rule. 

Assuming  that  the  Commission  has 
such  discretion,  there  are  a  number  of 
issues  that  present  themselves.  Should 
the  Commission  exercise  its  discretion 
to  allow  construction  permit  applicants 
to  reference  this  design  certification 
rule?  Should  the  Commission  require 
that  if  a  design  certification  rule  is  to  be 
relied  upon  in  10  CFR  part  50  licensing 
proceedings,  it  must  be  referenced  in 
both  the  construction  permit  and 
operating  license  applications?  Would  it 
make  sense  to  allow  an  operating 
license  applicant  to  reference  a  design 
certification  if  the  underlying 
construction  permit  did  not  reference 
the  design  certification?  The 
Commission  recognizes  that 
consideration  of  these  issues  depends  in 
part  upon  the  legal  significance  of  a 
design  certification  in  the  10  CFR  part 
50  licensing  proceeding,  as  well  as  its 
significance  for  the  permittee  or  licensee 
once  the  construction  permit  or 
operating  license  is  granted.  In 
particular,  10  CFR  part  52,  subpart  B 
does  not  say  what  the  legal  effect  is  (if 
any)  of  ITAAC  in  a  part  50  operating 
license  proceeding  in  which  the 
underlying  construction  permit 
references  a  design  certification. 

In  view  of  the  status  of  ITAAC  as  Tier 
1  information,  how  would  a 


construction  permit  applicant 
referencing  a  design  certification  rule 
avoid  referencing  the  ITAAC?  What 
would  be  the  consequences  for  the 
construction  permit  applicant  of 
referencing  ITAAC?  If  the  underlying 
construction  permit  referenced  ITAAC. 
then  what  (if  any)  would  be  the  scope 
and  nature  of  "issue  preclusion"  at  the 
operating  license  stage,  in  terms  of  staff/ 
Commission  review  and  approval  of  the 
operating  license  application,  as  well  as 
issues  which  are  precluded  from 
consideration  under  10  CFR  2.758?  The 
Commission  seeks  the  public's  views  on 
the  referencing  of  design  certification 
rules  in  10  CFR  part  50  applications 
(refer  to  Section  IV). 

IV.  Specific  Requests  for  Comments 

In  addition  to  the  general  invitation  to 
submit  comments  on  the  proposed  rule, 
the  DCD,  and  the  environmental 
assessment,  the  NRC  also  invites 
specific  comments  on  the  following 
questions: 

1.  Should  the  requirements  of  10  CFR 
52.63(c)  be  added  to  a  new  10  CFR 
52.79(e)?  (Refer  to  discussion  in  III  A.) 

2.  Are  there  other  words  or  phrases 
that  should  be  defined  in  Section  2  of 
the  proposed  rule?  (Refer  to  discussion 
in  III.B.) 

3.  What  change  process  should  apply 
to  design-related  information  developed 
by  a  COL  applicant  or  holder  that 
references  this  design  certification  rule? 
(Refer  to  discussion  in  HID.) 

4.  Are  each  of  the  applicable 
regulations  set  forth  in  Section  5(c)  of 
the  proposed  rule  justified?  (Refer  to 
discussion  in  III.E.) 

5.  Section  8(b)(5)(i)  authorizes  an 
applicant  or  Hcensee  who  references  the 
design  certification  to  depart  from  Tier 
2  information  without  prior  NRC 
approval  if  the  applicant  or  licensee 
makes  a  determination  that  the  change 
does  not  involve  a  change  to  Tier  1  or 
Tier  2*  information,  as  identified  in  the 
DCD,  the  technical  specifications,  or  an 
unreviewed  safety  question  as  defined 
in  Sections  8(b)(5)(ii)  and  (iii).  Where 
Section  8(b){5)(i)  states  that  a  change 
made  pursuant  to  that  paragraph  will  no 
longer  be  considered  as  a  matter 
resolved  in  connection  with  the 
issuance  or  renewal  of  a  design 
certification  within  the  meaning  of  10 
CFR  52.63(a)(4),  should  this  mean  that 
the  determination  may  be  challenged  as 
not  demonstrating  that  the  change  may 
be  made  without  prior  NRC  approval  or 
that  the  change  itself  may  be  challenged 
as  not  complying  with  the 
Commission's  requirements?  (Refer  to 
discussion  in  III.H.) 

6.  How  should  the  determinations 
made  by  an  applicant  or  Ucensee  that 
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changes  may  be  made  under  Section 
8fb)(5Ki)  withoMt  prior  ^fRC  approval  be 
made  available  to  the  public  in  order  for 
those  determinations  to  be  challenged  or 
for  the  changes  themselves  to  be 
challenged?  (Refer  to  discussion  in 
III.H.) 

7.  What  is  the  preferred  regulatory 
process  (including  opportunities  for 
pubUc  participation)  for  NRC  review  of 
proposed  changes  to  Tier  2*  infomution 
and  the  cnmmenter's  basis  for 
recornmeadin^  a  particular  process? 
(Refer  to  discussion  in  III.H.) 

8.  Should  determinations  of  whether 
[)ruposed  changes  to  severe  accident 
issues  constitute  an  unreviewed  safety 
question  use  different  criteria  than  for 
other  safety  issues  resolved  in  the 
design  certification  review  and,  if  so, 
what  should  those  criteria  be?  (Refer  to 
discussion  in  HI.H.) 

9(a)(1)  Should  construction  permit 
applicants  under  10  CFR  part  50  be 
allowed  to  reCBrence  design  certification 
ailes  to  satisfy  the  relevant 
requirements  of  10  CFR  Part  50?  (Refer 
to  discussion  in  HI.)  ) 

(2)  What,  if  any.  issue  preclusion 
exists  in  a  subsequent  operating  license 
stage  and  NRC  enforcement,  after  the 
Commission  authorizes  a  construction 
permit  applicant  to  reference  a  design 
certification  rule? 

(3)  Should  construction  permit 
applicants  referencing  a  design 
certification  rule  be  either  permitted  or 
required  to  reference  the  ITAAC?  If  so, 
what  are  the  legal  consequences,  in 
terms  of  the  scope  of  NRC  review  and 
approval  and  the  scope  of  admissible 
contentions,  at  the  subsequent  operating 
1  icense  proceeding? 

(4)  Wnat  would  distinguish  the  "old" 
1 0  CFR  part  50  2-«tep  process  from  the 
10  CFR  part  52  combined  license 
process  if  a  construction  permit 
applicant  is  permitted  to  reference  a 
design  certification  rule  and  the  final 
design  and  ITAAC  are  given  full  issue 
preclusion  in  the  operating  license 
prf>c(reding?  To  the  extent  this 
circumstance  approximates  a  combined 
license,  without  being  one,  is  it 
inconsistent  with  Section  189(b)  of  the 
Atomic  Energy  Act  (added  by  the 
Energy  Policy  Act  of  1992)  providing 
specifically  for  combined  licenses? 

9(b)(1)  Should  operating  license 
ippiicants  under  10  CFR  part  50  be 
illowed  to  reference  design  certification 
rules  to  satisfy  the  relevant 
requirements  of  10  CFR  part  50?  (Refer 
to  discussion  in  lU.).) 

(2)  What  should  be  the  legal 
consequences,  fiom  the  standpoints  of 
issue  resolution  in  the  operating  license 
proceeding.  NRC  enforcement,  and 
licensee  operation  if  a  design 


certification  rule  is  referenced  by  an 
applicant  for  an  operating  license  under 
lOCFRpPartSO? 

(c)  Is  it  necessary  to  resolve  these 
issues  as  part  of  this  design  certification, 
or  may  resolution  of  these  issues  be 
deferred  without  adverse  consequence 
(e.g..  without  foreclosing  alternatives  for 
future  resolution). 

V.  Comments  and  Hearings  in  the 
Design  Certification  Rulemaking 

A.  Opportunity  to  Submit  Written  and 
Electronic  Comments 

Any  person  may  submit  written 
comments  on  the  proposed  design 
certification  rtile  to  the  Commission  for 
its  consideration.^  Conunenters  have 
120  days  from  the  publication  of  this 
notice  to  file  written  comments  on  the 
proposed  design  certification  rule. 
Conunenters  needing  access  to 
proprietar)-  information  in  order  to 
provide  written  coounents  must  follow 
the  procedures  and  filing  deadlines 
(including  the  date  for  filing  written 
comments)  which  are  set  forth  in 
Section  V£.  below. 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  comment  letter  in 
electronic  format  on  a  DOS-formatted 
(IBM  compatible]  3.5  or  5.25  inch 
computer  diskette.  Text  files  should  be 
provided  in  WordPerfect  format  or 
unformatted  ASCII  code.  The  format 
and  version  should  be  identified  on  the 
diskette's  external  label.  Comments  may 
also  be  submitted  electronically,  in 
either  ASCII  text  or  Wordperfect  format 
(version  5.1  or  later),  by  calling  the  NRC 
Electronic  Bulletin  Board  on  FedWorld. 
The  bulletin  board  may  be  accessed 
using  a  personal  computer,  a  modem, 
and  one  of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number  (1-800- 
303-9672).  Communication  software 
parameters  should  be  set  as  follows, 
parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  terminal 
emulation,  the  NRC  rules  subsystem  can 
then  be  accessed  by  selecting  the 
"Rules"  option  from  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at  FedWorld 
consult  the  "Help/Information  Center" 
from  the  "NRC  Main  Menu."  Users  will 
find  the  "FedWorld  Online  User's 
Guides"  particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 


"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorid  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-3339-,  Telnet  via  Internet: 
fedworld.gov  (192.23*?  92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.239.92.205);  and 
World  Wide  Web  using:  http:// 
www.fedworid.gov  (this  is  the  Uniform 
Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contact  FedWorld,  then 
the  NRC  subsystem  will  be  accessed 
fitim  the  main  FedWorld  menu  by 
selecting  the  "U.S.  Nuclear  Regulatory 
Commission"  option  from  FedWorid's 
"Subsystems/Databases"  menu  or  by 
entering  the  command  "/go  nrc"  at  a 
FedWorld  command  line.  If  NRC  access 
is  obtained  through  FedWorid's 
"Subsystems/Databases"  menu,  then 
return  to  FedWorid  is  accomplished  by 
selecting  the  "Return  to  FedWorld" 
option  from  the  "NRC  Main  Menu." 
However,  if  NRC  access  at  FedWorld  is 
accomplished  by  using  NRC's  toll-fi:ee 
number,  access  to  all  NRC  systems  is 
available,  but  there  will  be  no  access  to 
the  main  FedWorld  system.  For  more 
information  on  NRC  bulletin  boards  call 
Mr.  Arthur  Davis.  Systems  Integration 
and  Development  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-5780;  e- 
mail  AXD3©nrc.gov. 

Public  Meeting 

The  NRC  staff  plans  to  conduct  a 
public  meeting  on  this  proposed  rule  on 
May  11,  1995.  at  the  NRC  Auditorium 
in  "Two  White  Flint  North.  Further 
details  on  the  meeting  are  provided  in 
a  document  published  in  this  issue  of 
the  Federal  Register.  The  purpose  of  the 
public  meeting  will  be  to  discuss  this 
proposed  rule  and  respond  to  questions 
on  the  meaning  and  intent  of  any 
provisions  of  this  proposed  rule.  It  is 
hoped  that  this  meeting  will  be  helpful 
to  persons  who  intend  to  submit  written 
comments  on  the  proposed  rule.  An 
official  transcript  of  the  proceedings  of 
the  public  meeting  will  be  prepared. 

B.  Opportunity  to  Request  Hearing 

Any  person  may  request  an  informal 
hearing  on  one  or  more  specific  matters 
with  respect  to  the  proposed  design 
certification  rule.*  An  informal  hearing 
provides  the  admitted  party  with  an 
opportunity  to  provide  written  and  oral 
presentations  on  those  matters  to  an 
Atomic  Safety  and  Licensing  Board,  and 
to  request  that  the  licensing  board 
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question  the  applicant  on  those  matters. 
"The  conduct  of  an  informal  hearing  is 
discussed  in  more  detail  in  Section  C. 
below.  Under  certain  circumstances,  a 
party  in  an  informal  hearing  may 
request  that  the  Commission  hold  a 
formal  hearing  on  specific  and 
substantial  factual  disputes  necessary  to 
resolution  of  the  matters  for  which  the 
party  was  granted  an  informal  hearing 
(see  Section  C.ll  below). 

A  person  may  request  an  informal 
hearing  even  though  that  person  has  not 
submitted  separate  written  comments 
on  the  design  certification  rule  (i.e.,  is 
not  a  commenter).  Requests  for  an 
informal  hearing  must  be  received  by 
the  Commission  no  later  than  120  days 
fi-om  the  publication  of  this  notice,  and 
a  copy  of  the  request  must  be  sent  via 
overnight  mail  to  the  design 
certification  applicant  at  the  following 
address:  Mr.  Charles  B.  Brinkman. 
Director,  Nuclear  Systems  Licensing, 
ABB-Combustion  Engineering,  Inc.,  P.O. 
Box  500, 1000  Prospect  Hill  Road. 
Windsor.  CT  06095-0500.  The 
information  which  a  person  requesting 
a  hearing  must  provide  in  the  hearing 
request,  as  well  as  the  procedures  and 
standards  to  be  used  by  the  Commission 
in  its  determination  of  the  request,  are 
discussed  in  Sections  C.l  through  C.4 
below. 

A  person  who  needs  to  review 
proprietary  information  submitted  by 
the  design  certification  applicant  in 
order  to  prepare  a  request  for  an 
informal  hearing  must  follow  the 
procedures  and  filing  schedule  set  forth 
in  Section  V.E.  below. 

The  Commission  is  also  providing  an 
opportunity  for  interested  State,  county, 
and  city/municipal  and  other  local 
Governments,  as  well  as  Native 
American  tribal  governments  to 
participate  as  "interested  governments" 
in  any  informal  hearings  which  the 
Commission  authorizes,  similar  to  their 
participation  as  "interested 
governments"  in  subpart  G  hearings 
under  10  CFR  2.715.  State,  county,  city/ 
municipal,  local,  and  tribal 
Governments  wishing  to  participate  as 
an  "interested  government"  in  any 
design  certification  rulemaking  hearings 
which  may  be  held  must  file  their 
request  to  participate  no  later  than  120 
days  from  the  publication  of  this  notice. 

C.  Hearing  Process 

1.  Filings  and  Computation  of  Times 

All  notices,  papers,  or  other  filings 
discussed  in  this  section  must  be  filed 
by  express  mail.'  The  time  periods 


specified  in  this  section  have  been 
established  based  upon  such  a  filing. 
The  express  mail  filing  requirement 
shall  be  considered  in  establishing  other 
filing  deadlines. 

In  computing  any  period  of  time,  the 
day  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included,  unless  it  is  a  Saturday, 
Sunday,  or  legal  holiday  at  the  place 
where  the  action  or  event  is  to  occur,  in 
which  case  the  period  runs  until  the 
next  day  which  is  neither  a  Saturday, 
Sunday,  nor  hohday. 

2.  Content  of  Hearing  Request 

The  Commission  will  grant  a  request 
for  an  informal  hearing  only  if  the 
hearing  request  satisfies  each  of  the 
following  two  requirements.  First,  the 
hearing  request  must  include  the 
written  presentations  which  the 
requestor  wishes  to  be  included  in  the 
record  of  the  hearing.  The  written 
presentations  must: 

(i)  Identify  the  specific  portion  of  the 
proposed  design  certification  rule  or 
supporting  bases  which  are  challenged, 

(ii)  Describe  the  reasons  why  the 
proposed  rule  or  supporting  bases  are 
incorrect  or  insufficient,  and 

(iii)  Identify  the  references  or  sources 
upon  which  the  person  requesting  the 
hearing  relies. 

If  the  requestor  has  submitted  written 
comments  in  the  public  comment 
period  addressing  these  three  factors  for 
the  specific  issue  for  which  the 
requestor  seeks  a  hearing,  it  will  be 
sufficient  for  the  requestor  to  identify 
the  portions  of  the  written  comments 
which  the  requestor  intends  to  submit 
as  a  written  presentation.  Also,  the 
hearing  request  must  demonstrate  that 
the  requestor  (or  other  persons 
identified  in  the  hearing  request  who 
will  represent,  assist,  or  speak  on  behalf 
of  the  requestor  at  the  hearing)  has 
appropriate  knowledge  and 
qualifications  to  enable  the  requestor  to 
contribute  significantly  to  the 
development  of  the  hearing  record  on 
the  specific  matters  at  issue.  The 
Commission  does  not  intend  that  the 
requestor  meet  a  judicial  "expert 
witness"  standard  in  order  to  meet  the 
second  criterion.  Nonetheless,  given  the 
substantial  commitment  of  time  and 
resources  associated  with  any  hearing, 
the  Commission  believes  it  to  be  a 
reasonable  prerequisite  that  the  hearing 


'  An  oppotluaily  tot  public  commeat  u  required 
by  Section  SS3  of  the  Administrative  Procedures 
Act  and  10  CFR  52.51(b) 


'An  opportunity  lor  a  hearing  is  proiided  by  10 
CFR  52.51(b) 


'  Filings  discussed  in  this  section  may  also  be 
served  upon  the  Commission  in  electronic  form  in 
lieu  of  express  mail.  However,  parties  must  serve 


copies  of  their  filings  on  other  parties  by  express 
mail,  unless  the  receiving  party  agrees  to  filing  in 
electronic  form.  These  filings  must  be  transmitted 
no  later  than  the  last  day  of  the  time  period 
specified  for  filing  and  must  be  in  accordance  with 
the  requirements  specified  in  the  Summarv. 


requestor  demonstrate  that  he/she  (or 
his/her  assistant)  has: 

(i)  Substantial  familiarity  with  the 
publicly  available  docketed  information 
relevant  to  the  issue  for  which  a  hearing 
is  requested; 

(ii)  The  requisite  technical  capability 
to  understand  the  factual  matters  and 
develop  a  record  on  the  issue  for  which 
a  hearing  is  requested,  and 

(iii)'Ah  understanding  of  the  NRCs 
hearing  procedures  in  10  CFR  part  2." 

3.  Request  to  Hold  Hearing  Outside  of 
Washington,  DC 

Any  hearing(s)  which  the  Commission 
may  authorize  ordinarily  will  be 
conducted  in  the  Washington,  DC. 
metropolitan  area.  However,  the 
Commission  at  its  discretion  may 
schedule  hearings  outside  the 
Washington,  DC.  metropolitan  area  in 
response  to  requests  submitted  by  a 
person  requesting  a  hearing  that  all  or 
part  of  the  hearing  be  held  elsewhere. 
These  requests  must  be  submitted  in 
conjunction  with  the  request  for 
hearing,  and  must  specifically  explain 
the  special  circumstances  for  holding  a 
hearing  outside  the  Washington,  DC 
metropolitan  area. 

4.  Responses  to  Hearing  Request 

The  applicant  may  file  a  response  to 
any  hearing  request  within  15  days  of 
the  date  of  the  hearing  request.  The  NRC 
staff  will  not  provide  a  response  to  the 
hearing  request  unless  requested  to  do 
so  by  the  Commission  but  may  assist  the 
Commission  in  its  ruling  on  the  request. 

5.  Commission  Determination  of 
Hearing  Request 

The  Commission  intends  to  rule  on  a 
hearing  request  within  20  days  of  the 
close  of  the  period  for  requesting  a 
hearing.  The  Commission's 
determination  will  be  based  upon  the 
materials  accompanying  tiie  hearing 
request  and  the  applicant's  response 
(and  the  NRC  staffs  response,  if 
requested  by  the  Commission).  The 
hearing  request  shall  be  granted  if: 

(i)  The  request  is  accompanied  by  a 
written  presentation  containing  the 
information  required  by  Section  C.2 
above;  and 

(ii)  the  requestor  has  the  appropriate 
knowledge  and  qualifications  to  enable 
the  requestor  to  contribute  significantly 
to  the  development  of  the  hearing 
record  on  the  matters  sought  to  be 
controverted. 

The  Commission  may  consult  with 
the  NRC  staff  before  its  determination  of 


'"Requestors  will  satisfy  this  requirement  by 
stating  that  they  possess  and  have  read  a  ropy  ol 
10  CFR  part  2,  subparts  A.  G.  and  L 


lieu  01  express  man.  However,  parties  must  serve 


the  requirements  specihed  in  tne  Summary. 


10  CFK  pad  2,  subparts  A.  G.  and  L. 
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a  hearing  request.  A  written  decision 
either  granting  or  denying  the  hearing 
request  will  be  published  by  the 
CommissioD. 

If  a  hearing  request  is  granted  in 
whole  or  in  part,  the  Commission's 
decision  will  delineate  the  controverted 
matter  that  will  be  the  subject  of  the 
hearing  and  whether  any  issues  and/or 
parties  are  to  be  consolidated  [see 
Section  C.7.  below).  The  Commission's 
decision  granting  the  hearing  will  direct 
the  establishment  of  a  licensing  board  to 
preside  over  the  informal  hearing. 
Finally,  the  Commission's  decision  will 
specify: 

(i)  The  date  by  which  any  requests  for 
discovery  must  be  filed  with  the 
licensing  board  (normally  20  days  after 
the  date  of  the  Commission's  decision), 
and 

(ii)  The  date  by  which  any  objections 
to  discovery  must  be  filed  [see  Section 
C  9  below). 

The  Commission's  decision  will  be 
sent  to  each  admitted  party  by  overnight 
mail.  Separate  hearings  may  be  granted 
for  each  controverted  matter  or  set  of 
consolidated  matters.  Thus,  if  there  are 
three  difiierent  controverted  matters,  the 
Commission  may  establish  three 
separate  hearings.  In  this  fashion. 
closing  of  the  hearing  record  on  a 
controverted  matter  and  its  referral  to 
the  Commission  for  resolution  need  not 
await  completion  of  the  hearing  on  the 
other  controverted  matters.  Finally,  the 
Commission's  decision  will  rule  on  any 
requests  for  hearings  outside  of  the 
Washington.  DC.  metropolitan  area  [see 
Section  C.3  above) 

B  Authority  of  the  Licensing  Board 

If  the  Commission  authorizes  em 
informal  hearing  on  a  controverted 
matter,  the  licensing  board  will  function 
as  a  "limited  magistrate  "  in  that  hearing 
with  the  authority  and  responsibility  for 
assuring  that  a  sufficient  record  is 
developed  on  those  controverted 
matters  which  the  Commission  has 
detennined  are  appropriate  for 
consideration  in  that  hearing.  The 
licensing  board  shall  have  the  following 
specific  responsibilities  and  authority: 

(i)  Schedule  and  expeditiously 
conduct  the  informal  hearing  for  each 
admitted  controverted  matter,  consistent 
with  the  ri^ts  of  all  the  parties, 

(ii)  Review  all  discovery  requests 
against  the  criteria  established  by  the 
Commission,  and  refer  all  appropriate 
requests  to  the  Commission  with  a 
decision  explaining  the  licensing 
board's  action, 

(iii)  Preside  over  and  resolve  any 
issues  regarding  the  scheduling  and 
conduct  of  ax»y  discovery  authorized  by 
the  Commission. 


(iv)  Order  such  further  consolidation 
of  parties  and  issues  as  the  licensing 
board  determines  is  necessary  or 
desirable, 

(v)  Orally  examine  persons  making 
oral  presentations  in  the  informal 
hearing,  based  in  part  upon  the 
licensing  board's  review  of  the  parties' 
proposed  oral  questions  to  be  asked  of 
persons  making  oral  presentations, 

(vi)  Request  that  the  NRC  staff: 

(A)  Answer  licensing  board  questions 
about  the  SCR  or  the  proposed  rule, 

(B)  Provide  additional  information  or 
documentation  with  respect  to  the 
design  certification,  and 

(C)  Provide  other  assistance  as  the 
licensing  biMid  may  request.  Licensing 
board  requests  for  NRC  staff  assistance 
should  be  framed  such  that  the  NRC 
staff  does  not  assume  a  role  as  an 
adversary  party  in  the  informal  hearing 
(see  Section  C.8  below), 

(vii)  Review  all  requests  for  additional 
hearing  procedures  and  refer  all 
appropriate  requests  to  the  Commission 
with  a  decision  explaining  the  licensing 
board's  action. 

(viii)  Certify  the  hearing  record  to  the 
Commission,  based  upon  the  licensing 
board 'k  determination  that  the  hearing 
record  contains  sufficient  information 
for  the  Comi:.ission  to  make  a  reasoned 
determinatioT  on  the  controverted 
matter;  and 

(ix)  Includt;  with  its  certification  any 
concerns  identified  by  the  licensing 
board  in  the  course  of  the  hearing 
which,  although  neither  raised  by  the 
parties  nor  necessary  to  resolution  of  the 
controverted  hearing  matters,  are 
significant  enough  in  the  licensing 
board  s  view  to  warrant  attention  by  the 
Commission 

Licensing  b<»ard  determinations  with 
respect  to  referral  of  requests  to  the 
Commission,  as  well  as  licensing  board 
determinations  of  parties'  motions,  are 
not  appealable  to  the  Commission  as  an 
interlocutory  matter.  Instead,  any 
disagreements  with  the  Ucensing 
board's  determinations  and  a  specific 
discussion  of  how  the  hearing  record  is 
deficient  with  respect  to  the  contested 
issue  must  be  set  forth  in  the  parties' 
proposed  findings  of  fact  which  are 
submitted  directly  to  the  Commission 
(see  Section  C.  1 3  below). 

As  suggested  by  Item  (10)  above,  the 
licensing  board  shall  not  have  any  "sua 
sponte"  authority  analogous  to  10  CFR 
2  760a.  The  Commission  believes  that  in 
the  absence  of  a  request  for  an  informal 
hearing  on  a  matter,  the  Commission 
should  resolve  issues  with  respect  to  the 
design  certification  nile  in  the  5>ame 
manner  as  other  agency -identified 
rulemaking  issues,  viz..  throu^  NRC 
staff  consideration  of  the  issue  followed 


by  the  Conunissioa's  review  and  its 
final  resolution  of  the  matter.  However, 
when  it  certifies  the  completed  hearing 
record  to  the  CxHnmission  (see  Section 
C.12.  below),  the  hcensing  board  should 
identify  to  the  Commission  any 
concerns  identified  during  the  hearing 
that  are  significant  enough  to  warrant 
Commission  consideration  but  that  are 
unnecessary  or  irrelevant  to  the 
resolution  of  the  controverted  hearing 
matter. 

The  licensing  board  shall  close  the 
hearing  and  certify  the  record  to  the 
Commission  only  after  it  determines 
that  the  record  on  the  controverted 
matter  is  sufficiently  coniQlete  for  the 
Commission  to  make  a  reasons  i 
detennination  with  respect  to  that 
matter.  However,  the  Ucensing  board 
shall  not  have  any  responsibility  or 
authority  to  resolve  and  decide 
controverted  matters  in  either  an 
informal  or  a  formal  hearing.  Rather,  the 
Commission  retains  its  traditional 
authority  in  rulemaking  proceedings  to 
evaluate  and  resolve  all  rulemaking 
issues  identified  in  public  comments  on 
a  proposed  rule.  Therefore,  the 
Commission  will  resolve  any 
controverted  matters  that  are  the  subject 
of  a  hearing  in  this  design  certification 
rulemaking. 

7.  Consolidation  of  Parties  and  Issues: 
joint  Hearings  on  Related  Issues 

If  two  or  more  persons  seek  an 
informal  hearing  on  the  same  or  similar 
matters,  the  Commission  may.  in  its 
discretion,  grant  an  informal  hearing    - 
and  consolidate  the  matters  into  a  single 
issue  (as  defined  by  the  Commission). 
The  Commission  may  also,  in  its 
discretion,  require  that  the  parties  be 
consolidated  analogous  to  the 
consolidation  permitted  under  10  CFR 
2.715a.  If  the  Commission  consolidates 
two  or  more  issues  into  a  single 
consolidated  issue  but  does  not 
consolidate  parties,  each  admitted 
person  will  be  deemed  a  separate  party 
with  an  individual  right  to: 

(i)  Submit  separate  written 
presentations. 

(ii)  Submit  separate  sets  of  proposed 
oral  questions  to  be  asked  by  the 
licensing  board  (see  Section  C.IO 
below), 

(iii)  Make  separate  oral  presentation, 
and 

(iv)  Submit  and  separately  respond  to 
motions.  If  the  Commission  also 
requires  that  parties  be  consolidated,  the 
consolidated  parties  must  participate 
jointly,  including  deciding  upon  written 
and  oral  presentations,  submitting  a 
single  set  of  written  questions, 
submitting  motions  supported  by  each 
of  the  consolidated  parties,  and 


responding  to  motions  filed  by  other 
parties. 

During  the  informal  hearing,  the 
licensing  board  may  decide  that  further 
consolidation  of  issues  or  parties  woulfl 
simplify  the  overall  conduct  of  informal 
hearings  or  materially  reduce  the  time 
or  resources  devoted  to  the  hearings.  In 
these  instances,  the  licensing  board  may 
direct  such  consolidation.  The  licensing 
board  shall  set  forth  the  issues  and/or 
parties  to  be  consolidated  and  the 
reasons  for  such  consolidation  in  a 
written  order 

8  Status  of  the  Design  Certification 
Applicant,  the  NRC  staff,  and 
Requesting  Party 

The  design  certification  applicant 
shall  be  a  party  in  the  informal  hearing, 
with  the  right  to  submit  written  and  oral 
presentations,  propose  questions  to  be 
asked  by  the  licensing  board  of  oral 
presenters,  and  file  and  submit 
appropriate  motions. 

The  NRC  staff  shall  not  be  a  party  in 
the  informal  hearing  but  shall  be 
available  in  the  informal  hearing  to 
answer  licensing  board  questions  about 
the  FSER  or  the  proposed  rule,  provide 
additional  information  or 
documentation  with  respect  to  the 
design  certification,  and  provide  other 
assistance  that  the  licensing  board  may 
request  without  the  NRC  staff  assuming 
the  role  of  a  party  in  the  informal 
hearing. 

A  party  whose  hearing  requests  have 
been  granted  ivith  respect  to  a  particular 
controyerted  matter  shall  not  participate 
with  respect  to  any  controverted  matter 
oil  wuiuii  the  party  was  not  granted  a 
hearing.  For  example,  if  Person  1  has 
been  authorized  as  a  party  on  Issue  A 
and  Person  2  has  been  authorized  as  a 
party  on  Issue  B.  then  Person  1  may 
participate  only  in  the  informal  hearing 
on  Issue  A.  and  may  not  participate  in 
the  informal  hearing  on  Issue  B. 
Conversely,  Person  2  may  participate 
only  in  the  informal  hearing  on  Issue  B, 
and  may  not  participate  in  the  informal 
hearing  on  issue  A. 

9.  Requests  for  Discovery 

Any  party  may  request  the 
opportunity  to  conduct  discovery 
against  another  party  before  the  oral 
phase  of  the  informal  hearing.  The 
request  for  discovery  must: 

(i)  Identify  the  type  of  discovery 
permitted  under  10  CFR  2.740.  2.'740a. 
2  740a(b).  2.741.  and  2.742  which  the 
party  seeks  to  use: 

(ii)  Identify  the  subject  matter  or 
nature  of  the  information  sought  to  be 
obtained  by  discovery;  and 

(iii)  Explain  with  particularity  the 
relevance  of  the  Information  sought  to 


the  controverted  matter  which  is  the 
subject  of  the  heeuing  and  why  this 
information  is  indispensable  to  the 
presentation  of  the  party's  position  on 
the  controverted  matter. 

The  request  shall  be  filed  with  the 
licensing  board,  with  copies  of  the 
request  to  be  filed  with  the  party  against 
which  discover)'  is  sought,  and  the  NRC 
staff.  The  requests  must  be  received  no 
later  than  the  deadline  specified  by  the 
Commission  in  its  decision  granting  a 
party's  hearing  request  [see  Section  C.5. 
above).  A  party  against  whom  discovery 
is  sought  may  file  a  response  objecting 
to  part  or  all  of  the  request.  Such  a 
response  must  explain  with 
particularity  why  the  discovery  request 
should  not  be  granted. 

The  licensing  board  shall  review  all 
discovery  requests  and  refer  to  the 
Commission  those  requests  that  it 
believes  should  be  granted  within  7 
days  after  the  date  for  receiving  a  party's 
objections  to  a  discovery  request.  The 
licensing  board  shall  issue  a  WTitten 
decision  explaining  its  basis  for  either 
referring  the  request  to  the  Commission 
or  declining  to  refer  it.  The  written 
decision  shall  accompany  the  discoverx' 
requests  which  are  referred  by  the 
licensing  board  to  the  Commission. 
The  Commission  will  determine 
whether  to  grant  any  discovery  requests 
forwarded  to  it  based  upon  the  licensing 
board's  decision,  together  with  the 
request  and  the  design  certification 
applicant's  response  (and  any  NRC  staff 
response  requested  by  the  licensing 
board).  Discovery  will  be  at  the 
discretion  of  the  Commission.  In  this 
regard,  the  Commission  notes  that  there 
are  several  docket  files  in  which  the 
NRC  staff  has  placed  information  and 
documents  received  from  the  design 
certification  applicant  for  the  System 
80+  design  certification  review.  The 
application  was  docketed  on  May  1 . 
1991  and  assigned  Docket  No.  52-002. 
Correspondence  relating  to  the 
application  prior  to  this  date  was  also 
addressed  to  Docket  No.  STN  50-^70 
and  Project  No.  675.  This  information 
includes  the  Design  Control  Document 
and  the  Technical  Support  Document 
for  Amendments  to  10  CFR  part  51 
Considering  Severe  Accidents  Under 
NEPA  for  Plants  of  the  System  80+ 
Design.  Revision  2.  Furthermore,  the 
docket  files  contain  NRC  staff 
communications  and  documents,  such 
as  written  questions  and  comments 
provided  to  the  design  certification 
applicant,  and  summaries  of  meetings 
held  l)etween  the  NRC  staff  and  the 
design  certification  applicant.  The  NRC 
staffs  bases  for  approving  the  System 
80+  design  are  set  forth  in  the  FSER 
(NUREG-1462).  dated  August  1994.  The 


Commission  also  notes  that  each 
admitted  party  has  already  disclosed  a 
substantial  amount  of  information  in  its 
hearing  request,  relating  both  to  bases 
for  the  party's  position  with  respect  to 
the  controverted  matter  as  well  as 
information  on  the  qualifications  of  the 
party  (or  its  representatives  and 
witnesses  in  the  hearing). 

As  discussed  above,  much  of  the  ' 

information  documenting  the  NRC 
staffs  review  and  approval  of  the  design 
certification  appfication  has  been 
routinely  placed  in  the  docket  file. 
Furthermore,  as  discussed  above  in 
Section  C.8..  the  NRC  staff  is  not  a  party 
in  an  informal  hearing.  Therefore,  the 
Commission  has  decided  that  u;  an 
informal  hearing,  the  parties  should  not 
be  afforded  discoverv  against  the  NRC 
staff. 

10.  Conduct  of  Informal  Hearing 

If  the  Commission  authorizes 
discovery,  the  licensing  board  shall 
establish  a  schedule  for  the  conduct  and 
completion  of  discovery.  Normally,  the 
licensing  board  should  not  permit  more 
than  one  round  of  discovery.  The  j 

Commission  will  not  entertain  any  | 

interlocutory  appeals  from  licensing 
board  orders  resolving  any  discovery 
disputes  or  otherwise  complaining  of     . 
the  scheduUng  of  discoven,'. 

Following  the  completion  of 
discovery,  the  licensing  board  should 
issue  an  order  setting  forth  the  date  of 
commencement  of  the  oral  phase  of 
each  informal  hearing,  and  the  date  (no 
less  than  30  days  before  the 
commencement  of  the  oral  phase  of  the 
hearing)  by  which  parties  must  submit: 

(i)  The  identities  and  curriculum  vitae 
of  those  persons  providing  oral 
presentations; 

(ii)  The  outlines  of  the  oral 
presentations;  and 

(iii)  Any  questions  which  a  party 
would  like  the  hcensing  board  to  ask 

The  Ucensing  board  may  schedule  the 
oral  phases  of  two  or  more  informal 
hearings  to  be  held  during  the  same 
session.  The  hcensing  board  shall 
pubUsh  a  notice  in  the  Federal  Register 
announcing  the  commencement  of  the 
oral  phase  of  the  informal  hearing(s). 
The  notice  shall  set  forth  the  place  and 
time  of  the  oral  hearing  session,  the 
subject  matter(s)  of  the  informal 
hearing(s),  a  brief  description  of  the 
informal  hearing  procedures,  and  a  \ 

statement  indicating  that  the  public  may 
observe  the  informal  hearing. 

Based  upon  the  parties'  outlines  of  the 
oral  presentations  and  proposed 
questions,  the  licensing  board  should       : 
determine  whether  it  has  specific  ' 

questions  of  the  NRC  staff  with  respect 
to  the  staffs  re\iew  of  the  design  i 


ine  L.ommission. 


siaii  consiaerauoD  oi  me  issue  loiiowea      oi  me  coasuucuiea  panies,  ana 
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certification  application.  These 
questions  should  be  submitted  in 
writing  to  the  NRC  staff  no  less  than  20 
days  before  the  commencement  of  the 
oral  phase  of  the  hearing  and  must 
specify  the  date  by  which  the  NRC  staff 
shall  provide  its  written  answers  to  the 
licensing  board.  The  licensing  board 
shall  send  copies  of  the  request  by 
overnight  mail  to  all  parties.  The  NRC 
staff  shall  file  its  written  answers  with 
the  licensing  board  and  the  parties. 

During  the  oral  phase  of  the  hearing, 
the  licensing  board  shall  receive  into 
evidence  the  written  presentations  of 
the  parties  and  permit  each  party  (or  the 
representatives  identified  in  their 
hearing  request)  to  make  oral 
presentations  addressing  the 
controverted  matter.  Normally,  the  party 
raising  the  controverted  matter  should 
make  their  presentations,  followed  by 
the  presentations  of  the  design 
certification  applicant.  The  licensing 
board  may  question  the  persons  making 
oral  presentations,  using  its  own 
questions  as  well  as  those  submitted  to 
the  licensing  board  by  the  other  parties. 
Based  upon  the  parties'  oral 

firesentations  and/or  responses  to 
icensing  board  questions,  the  licensing 
board  may  also  orally  question  the  NRC 
staff. 

11.  Additional  Hearing  Procedures  and 
Formal  Hearings 

After  the  parties  have  made  their  oral 
presentations  and  the  licensing  board 
has  concluded  its  questioning  of  the 
presenters  (and,  as  applicable,  the  NRC 
staff),  the  licensing  board  should  declare 
that  the  oral  phase  of  an  informal 
hearing  on  a  controverted  matter  (or 
consolidated  set  of  controverted 
matters)  is  complete. 

No  later  than  10  days  after  the 
licensing  board  has  declared  that  the 
oral  phase  of  the  informal  hearing  has 
been  completed,  parties  may  file  with 
the  licensing  board  (with  copies  to  the 
applicant  and  the  NRC  staff)  a  request 
that  some  or  all  of  the  procedures 
described  in  10  CFR  part  2,  subpart  G 
[e.g.,  direct  and  cross-examination  by 
the  parties)  be  utilized.  The  request 
shall: 

(i)  Identify  the  specific  hearing 
procedures  which  the  party  seeks,  or 
state  that  a  formal  hearing  is  requested; 

(ii)  Identify  the  specific  factual  issues 
for  which  the  additional  procedures 
would  be  utilized; 

(iii)  Explain  why  resolution  of  these 
factual  disputes  are  necessary  to  the. 
Commission's  decision  on  the 
controverted  issue; 

(iv)  Explain,  with  specific  citations  to 
the  hearing  record,  why  the  record  is 


insufficient  on  the  controverted  matter; 
and 

(v)  Identify  the  nature  of  the  evidence 
that  would  be  developed  utilizing  the 
additional  procedures  requested. 

The  design  certification  applicant 
may  file  a  response  to  these  requests  no 
later  than  7  days  after  the  applicant's 
receipt  of  a  request  for  additional 
procedures.  The  NRC  staff  will  not 
provide  a  response  unless  specifically 
requested  to  do  so  by  the  licensing 
board. 

The  licensing  board  will  review  all 
requests  for  additional  hearing 
procedures  or  a  formal  hearing  and  refer 
those  that  it  believes  should  be  granted 
to  the  Commission  for  its  determination. 
The  licensing  board  shall  issue  a  written 
decision  explaining  its  determination 
whether  to  forward  the  request  to  the 
Commission  no  later  than  7  days  after 
receipt  of  any  applicant  response  to  the 
request.  The  decision  will  provide  the 
basis  for  either  forwarding  the  request  to 
the  Commission  or  declining  to  forward 
it.  In  the  absence  of  any  requests  for 
hearing  procedures  or  if  the  licensing 
board  concludes  that  none  of  the 
requests  should  be  referred  to  the 
Commission,  the  licensing  board  should 
declare  that  the  hearing  record  is  closed 
(see  Section  C.12  below). 

The  Commission  will  determine 
whether  to  grant  any  requests  for 
additional  procedures  or  a  formal 
hearing  that  are  forwarded  by  the 
licensing  board.  The  Commission's 
determination  shall  be  based  upon  the 
licensing  board's  decision  along  with 
the  request  and  the  design  certification 
applicant's  response.  If  the  Commission 
directs  that  a  formal  hearing  be  held  on 
a  controverted  factual  matter,  the  NRC 
staff  shall  be  a  party  in  the  formal 
hearing.  After  either  the  additional 
hearing  procedures  authorized  by  the 
Commission  are  completed  or  the 
formal  hearing  is  concluded  on  the 
factual  dispute,  the  licensing  board 
should  declare  the  hearing  record  closed 
(see  Section  C.12  below). 

12.  Licensing  Board's  Certification  of 
Hearing  Record  to  the  Commission 

After  the  oral  phase  of  a  hearing  is 
completed  and  either: 

(i)  There  are  no  requests  for  additional 
hearing  procedures  or  a  formal  hearing; 
or 

(ii)  The  licensing  board  concludes 
that  none  of  the  requests  should  be 
referred  to  the  Commission,  then  the 
licensing  board  should  declare  that  the 
hearing  record  is  closed. 

If  the  Commission  directs  that 
additional  hearing  procedures  should  be 
utilized  or  a  formal  hearing  be  held  on 
specific  factual  disputes,  the  licensing 


board  should  declare  the  hearing  record 
closed  after  completion  of  the  additional 
hearing  procedures  or  the  formal 
hearing.  Within  30  days  of  the  closing 
of  the  hearing  record  the  licensing  board 
should  certify  the  hearing  record  to  the 
Commission  on  each  controverted 
matter  (or  consolidated  set  of 
controverted  matters).'' 

The  licensing  board's  certification  for 
each  controverted  matter  (or 
consolidated  set  of  controverted 
matters)  shall  contain: 

(i)  The  heeuing  record,  including  a 
transcript  of  the  oral  phase  of  the 
hearing  (and  any  pre-hearing 
conferences)  and  copies  of  all  filings  by 
the  parties  and  the  licensing  board, 

(ii)  A  list  of  all  documentary  evidence 
admitted  by  the  Ucensing  board, 
including  the  written  presentations  of 
the  parties, 

(iii)  Copies  of  the  documentary 
evidence  admitted  by  the  licensing 
board, 

(iv)  A  list  of  all  witnesses  who 
provided  oral  testimony. 

(v)  The  NRC  staffs  written  answers  to 
licensing  board  requests,  and 

(vi)  A  licensing  board  statement  that 
the  hearing  record  contains  sufficient 
information  for  the  Commission  to  make 
a  reasoned  determination  on  the 
controverted  matter. 

Finally,  as  discussed  in  Section  C.B 
above,  the  licensing  board  should 
identify  any  issues  not  raised  by  the 
parties  or  otherwise  are  not  relevant  to 
the  controverted  matters  in  the  hearing, 
that  the  licensing  board  believes  are 
significant  enough  to  warrant  attention 
by  the  Commission. 

13.  Parties'  Proposed  Findings  of  Fact 
and  Conclusions 

The  applicant  must  file  directly  with 
the  Commission  proposed  findings  of 
fact  and  conclusions  for  each 
controverted  hearing  matter  (or 
consolidated  set  of  controverted 
matters)  within  30  days  following  th«^ 
close  of  the  hearing  record  on  that 
matter  in  the  form  of  a  proposed  final 
rule  and  statement  of  considerations 
with  respect  to  the  controverted  hearing 
issues. 

Other  parties  are  encouraged,  but  not 
required,  to  file  with  the  Commission 
proposed  findings  of  fact  and 
conclusions  limited  to  those  issues 
which  a  party  was  afforded  a  hearing  by 
the  Commission  (i.e.,  a  party  may  not 
file  proposed  findings  of  fact  and 
conclusions  on  issues  which  it  was  not 


'  An  informal  hearing  is  deemed  lo  be  ioni|>li>it>ii 
when  the  period  for  requesting  additional 
procedures  or  a  formal  hearing  expires  and  no 
request  is  received. 


admitted)  Any  findmgs  that  a  party 
wishes  the  Commission  to  consider 
must  be  received  by  the  Commission  no 
later  than  30  days  after  the  licensing 
board  closes  the  hearing  record  on  that 
issue.  Although  parties  are  not  required 
to  file  proposed  findings  and 
conclusions,  a  party  who  does  not  file 
a  finding  may  not,  upon  appeal,  claim 
or  otherwise  argue  that  the  Commission 
either  misunderstood  the  party's 
position,  or  failed  to  address  a  specific 
piece  of  evidence  or  issue. 

D  Resolution  of  Issues  for  the  Final 
fhilpmaking 

1   Absence  of  Qualifying  Hearing 
Request 

If  the  Commission  does  not  receive 
any  request  for  hearing  within  the  120- 
day  period  for  submitting  a  request,  or 
does  not  grant  any  of  the  requests  (see 
Section  B.  above),  the  Commission  will 
determine  whether  the  proposed  design 
c:ertification  rule  meets  the  applicable 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (NEPA), 
and  the  Commission's  rules  and 
regulations.  The  Commission's 
determination  will  be  based  upon  the 
rulemaking  record,  which  includes:  The 
application  for  design  certification, 
including  the  SSAR  and  DCD;  the 
applicant's  responses  to  the  NRC  staffs 
rnquests  for  additional  information;  the 
NRC  staffs  FSER  and  any  supplements 
tliereto;  the  report  on  the  application  by 
the  ACRS;  the  applicant's  "Technical 
Support  Document  addressing 
consideration  of  severe  accident 
mitigation  design  alternatives 
(SAMDAs)  for  purposes  of  NEPA;  the 
NRC  staffs  EA  and  draft  FONSI;  the 
proposed  rule,  and  the  public  comments 
recfived  on  the  proposed  rule.  If  the 
C'oinmission  makes  an  affirmative 
finding,  it  will  issue  a  standard  design 
crrtification  in  the  form  of  a  rule  by 
adding  a  new  appendix  to  10  CFR  part 
52.  and  publish  the  design  certification 
rule  and  a  statement  of  considerations 
111  the  Federal  Register. 

2  Commission  Resolution  of  Issues 
Where  a  Hearing  is  Granted 

All  matters  related  to  the  proposed 
design  certification  rule,  including  those 
matters  for  which  the  Commission 
authorizes  a  hearing  (see  Sections  B. 
and  C.  above),  will  be  resolved  by  the 
C'ommission  after  the  licensing  board 
has  closed  the  hearing  record  and 
certified  it  to  the  Commission.  The 
Commission  will  determine  whether  the 
proposed  design  certification  rule  meets 
the  applicable  standards  and 


requirements  of  the  AEA.  NEPA.  and 
the  Commission's  rules  and  regulations. 
The  Commission's  determination  will 
be  based  upon  the  rulemaking  record  as 
described  in  Section  D.l  above,  with  the 
addition  of  the  hearing  record  for 
controverted  matters.  If  the  Commission 
makes  an  affirmative  finding,  the 
Commission  will  issue  a  final  design 
certification  rule  as  described  in  Section 
D.l. 

E.  Access  to  Proprietary  Information  in 
Rulemaking 

1.  Access  to  Proprietary  Information  for 
the  Preparation  of  Written  Comments  or 
Informal  Hearing  Requests 

Persons  who  determine  that  they  need 
to  review  proprietary  information 
submitted  by  the  design  certification 
applicant  to  the  NRC  in  order  to  submit 
written  comments  on  the  proposed 
certification  or  to  prepare  an  informal 
hearing  request,  may  request  access  to 
such  information  from  the  applicant. 

The  request  shall  state  with 
particularity: 

(i)  The  nature  of  the  proprietary 
information  sought, 

(ii)  The  reason  why  the 
nonproprietary  information  currently 
available  to  the  public  in  the  NRC's 
Public  Document  Room  is  insufficient 
either  to  develop  public  comments  or  to 
prepare  for  the  hearing, 

(iii)  The  relevance  of  the  requested 
information  either  tolhe  issue  which 
the  commenter  wishes  to  comment  on. 
and 

(iv)  A  showing  that  the  person 
requesting  the  information  has  the 
capability  to  understand  and  utilize  the 
requested  information. 

Requests  must  be  filed  with  the 
applicant  such  that  they  are  received  by 
the  applicant  no  later  than  45  days  after 
the  date  that  this  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register. 

Within  ten  (10)  days  of  receiving  the 
request,  the  applicant  must  send  a 
written  response  to  the  person  seeking 
access.  The  response  must  either 
provide  the  documents  requested  (or 
state  that  the  dociunent  will  be  provided 
no  later  than  ten  days  after  the  date  of 
the  response),  or  state  that  access  has 
been  denied.  If  access  is  denied,  the 
response  shall  state  with  particularity 
the  reasons  for  its  refusal.  The 
applicant's  response  must  be  provided 
via  express  mail. 

The  person  seeking  access  may  then 
request  a  Commission  hearing  for  the 
purpose  of  obtaining  a  Commission 
order  directing  the  design  certification 
applicant  to  disclose  the  requested 
information.  The  person  must  include 


copies  of  the  original  request  (and  any 
subsequent  clarifying  information 
piYivided  by  the  person  requesting 
access  to  the  applicant)  and  the 
applicant's  response.  The  Commission 
will  base  its  decision  solely  on  the 
person's  original  request  (including  any 
clarifying  information  provided  to  the 
applicant  by  the  person  requesting 
access),  and  the  applicant  s  response. 
Accordingly,  a  person  seeking  access  to 
proprietary  information  should  ensure 
that  the  request  sets  forth  in  sufficient 
detail  and  particularity  the  information 
required  to  be  included  in  the  request. 
Similarly,  the  applicant  should  ensure 
that  its  response  to  any  request  states 
with  sufficient  detail  and  particularity 
the  reasons  for  its  refusal  to  provide  the 
requested  information. 

If  the  Commission  orders  access  in 
whole  or  part,  the  Commission  will 
specify  the  date  by  which  the  requesting 
party  must  file  with  the  Commission 
written  comments  and  any  request  for 
an  informal  hearing  before  a  licensing 
board  as  discussed  in  Section  V.C. 
above.  A  request  for  an  informal  hearing 
must  meet  the  requirements  set  forth 
above  in  Section  V.C,  in  particular  the 
requirements  governing  the  content  of 
the  hearing  request,  and  shall  be 
governed  by  the  procedures  and 
standards  governing  such  requests  set 
forth  in  Section  V.C. 

2.  Access  to  Proprietary  Information  in 
a  Hearing 

Parties  who  are  granted  a  hearing  may 
request  access  to  proprietary 
information.  Parties  must  first  request 
access  to  proprietary  information 
regarding  the  proposed  design 
certification  from  the  applicant.  The 
request  shall  state  with  particularity: 

(i)  The  nature  of  the  proprietan,- 
information  sought, 

(ii)  The  reason  why  the 
nonproprietar}'  information  currently 
available  to  the  public  in  the  NRC's 
Public  Document  Room  is  insufficient  to 
prepare  for  the  hearing. 

(iii)  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  for 
which  the  party  has  been  admitted,  and 

(iv)  A  showing  that  the  requesting 
party  has  the  capability  to  understand 
and  utilize  the  requested  information. 
The  request  must  be  filed  with  the 
applicant  no  later  than  the  date 
established  by  the  Commission  for  filing 
discovery  requests  with  the  licensing 
board.' 

If  the  applicant  declines  to  provide 
the  information  sought,  within  10  days    i 
of  receiving  the  request  the  applicant       t 
must  send  a  written  response  to  the 
requesting  party  setting  forth  with 
particularity  the  reasons  for  its  refusal. 
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The  party  may  then  request  the 
licensing  board  to  order  disclosure.  The 
party  must  include  copies  of  the  original 
request  (and  any  subsequent  clarifying 
information  provided  by  the  requesting 
party  to  the  applicant)  and  the 
applicant's  response.  The  licensing 
board  shall  base  its  decision  solely  on 
the  party's  original  request  (including 
any  clarifying  information  provided  by 
the  requesting  party  to  the  applicant], 
and  the  applicant's  response. 

Accordingly,  a  party  requesting 
proprietary  information  from  the 
applicant  should  ensure  that  its  request 
sets  forth  in  sufficient  detail  and 
particularity  the  information  required  to 
be  included  in  the  request.  Similarly, 
the  applicant  should  ensure  that  its 
response  to  any  request  states  with 
sufficient  detail  and  particularity  (he 
reasons  for  its  refusal  to  provide  the 
requested  information.  The  licensing 
board  may  order  the  Applicant  to 
provide  access  to  some  or  all  of  the 
requested  information,  subject  to  an 
appropriate  non-disclosure  agreement. 

F.  Ex  Parte  and  Separation  of  Functions 
Restrictions 

Unless  the  formal  procedures  of  10 
CFR  part  2.  subpart  G  are  approved  for 
a  formal  hearing  in  the  design 
certification  rulemaking  proceeding,  the 
NRC  staff  will  not  be  a  party  in  the 
hearing  and  separation  of  functions 
limitations  will  not  apply.  The  NRC 
staff  may  assist  in  the  hearing  by 
answering  questions  about  the  FSER  put 
to  it  by  the  licensing  board,  or  to 
provide  additional  information, 
documentation,  or  other  assistance  as 
the  licensing  board  may  request. 
Furthermore,  other  than  in  a  formal 
hearing,  the  NRC  staff  shall  not  bt; 
subject  to  discovery  by  any  party, 
whether  by  way  of  interrogatory, 
deposition,  or  request  for  production  of 
documents. 

Second,  the  Commission  has 
determined  that  once  a  request  for  an 
informal  or  formal  hearing  is  received, 
certain  elements  of  the  ex  parte 
restrictions  in  10  CFR  2.780(a)  will  be 
applicable  with  respect  to  the  subject 
matter  of  that  hearing  request.  Under 
these  restrictions,  the  Commission  will 
communicate  with  interested  persons/ 
parties,  the  NRC  staff,  and  the  licensing 
board  with  respect  to  the  issues  covered 
by  the  hearing  request  only  through 
docketed,  publicly-available  written 
communications  and  public  meetings. 
Individual  Commissioners  may 
commimicate  privately  with  interested 
persons  and  the  NRC  staff;  however,  the 
substance  of  the  communication  shall 
be  memorialized  in  a  document  which 
will  be  placed  in  the  FDR  and 


distributed  to  the  licensing  board  and 
relevant  parties. 

VI.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  NEPA  and  the  Commission's 
regulations  in  10  CFR  part  51.  subpart 
A.  that  this  proposed  design 
certification  rule,  if  adopted,  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore  an 
environmental  impact  statement  (EIS)  is 
not  required.  The  basis  for  this 
determination,  as  documented  in  the 
environmental  assessment,  is  that  the 
amendment  to  10  CFR  Fart  52  would 
not  authorize  the  siting,  construction,  or 
operation  of  a  facility  using  the  System 
80+  design;  it  would  only  codify  the 
System  80+  design  in  a  rule.  The  NRC 
will  evaluate  the  environmental  impacts 
and  issue  an  EIS  as  appropriate  in 
accordance  with  NEPA  as  part  of  the 
application(s)  for  the  construction  and 
operation  of  a  facihty. 

In  addition,  as  part  of  the 
environmental  assessment  for  the 
System  80+  design,  the  NRC  reviewed 
pursuant  to  NEPA,  ABB-CE's  evaluation 
of  various  design  alternatives  to  prevent 
and  mitigate  severe  accidents  that  was 
submitted  in  ABB-CE's  "Technical 
Support  Document  for  the  System  80+." 
The  Commission  finds  that  ABB-CE's 
evaluation  provides  a  sufficient  basis  to 
conclude  that  there  is  reasonable 
assurance  that  an  amendment  to  10  CFR 
part  52  certifying  the  System  80+  design 
will  not  exclude  a  severe  accident 
design  alternative  for  a  facility 
referencing  the  certified  design  that 
would  have  been  cost  beneficial  had  it 
been  considered  as  part  of  the  original 
design  certification  application.  These 
issues  are  considered  resolved  for  the 
System  80+  design. 

The  environmental  assessment,  upon 
which  the  Commission's  finding  of  no 
significant  impact  is  based,  and  the 
Technical  Support  Document  for  the 
System  80+  are  available  for 
examination  and  copying  at  the  NRC 
Public  Document  Room.  2120  L  Street, 
NW.  (Lower  Level).  Washington.  DC. 
Single  copies  are  also  available  from  Mr. 
Harry  Tovmassian,  Mailstop  T-9  F33. 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  (301)  415-6231. 

VII.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 
This  rule  has  been  submitted  to  the 


Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements.  The  public  reporting 
burden  for  this  collection  of  information 
is  zero  hours.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Information  and  Records 
Management  Branch  (T  6-F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:.  20555-0001;  and  to 
the  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  NEOB-10202. 
(3150-0151).  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

VIII.  Regulatory  Analysis 

The  NRC  has  not  prepared  a 
regulatory  analysis  for  this  proposed 
rule.  The  NRC  prepares  regulatory 
analyses  for  rulemakings  that  establish 
generic  regulatory  requirements.  Design 
certifications  are  not  generic 
rulemakings.  Rather,  design 
certifications  are  Commission  approvals 
of  specific  nuclear  power  plant  designs 
by  rulemaking.  Furthermore,  design 
certification  rulemakings  are  initiated 
by  an  applicant  for  a  design 
certification,  rather  than  the  NRC. 
Preparation  of  a  regulatory  analysis  in 
this  circumstance  would  not  be  useful 
because  the  design  to  be  certified  is 
proposed  by  the  applicant  rather  than 
the  NRC.  For  these  reasons,  the 
Commission  concludes  that  preparation 
of  a  regulatory  analysis  is  neither 
required  nor  appropriate. 

IX.  Regulatory  Flexibility  Act 
Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this 
proposed  rulemaking  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  proposed  rule  provides  standard 
design  certification  for  a  light  water 
nuclear  power  plant  design.  Neither  the 
design  certification  applicant,  nor 
nuclear  power  plant  licensees  who 
reference  this  design  certification  rule, 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act,  15  U.S.C. 
632.  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  in 
13  CFR  part  121.  Thus,  this  rule  does 
not  fall  within  the  purview  of  the  act. 

X.  Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  because 
these  amendments  do  not  impose 
requirements  on  existing  10  CFR  part  50 


licensees.  Therefore,  a  backfit  analysis 
was  not  prepared  for  this  rule. 

List  of  Subjects  in  10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust.  Backfitting. 
Combined  license.  Early  site  permit. 
Emergency  planning.  Fees. 
Incorporation  by  reference.  Inspection. 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors,  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements, 
Standard  design.  Standard  design 
certification. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  553;  the  NRC 
proposes  to  adopt  the  following 
amendment  to  10  CFR  part  52. 

1  The  authority  citation  for  10  CFR 
part  52  continues  to  read  as  follows: 

Authority:  Sees  103,  104.  161.  182.  i83. 
186,  189.  68  Stat.  936.  948.  953,  954,  955. 
956,  as  amended,  sec.  234.  83  Stat.  1244,  as 
amended  (42  U.S.C.  2133,  2201.  2232,  2233. 
2236,  2239.  2282):  sees.  201,  202,  206,  88 
Stat.  1243,  1244,  1246,  1246,  as  amended  (42 
use.  5841.  5842,  5846). 

2.  In  §  52.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  52.8    Information  collection 
requirements:  OMB  approval. 

*         *         *         *       ^ 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  52.15.  52.17, 
52.29,  52.45.  52.47,  52.57,  52.75.  52.77. 
52.78.  52.79.  appendix  A.  and  appendix 
B. 

3.  A  new  appendix  B  to  10  CFR  part 
52  is  added  to  read  as  follows: 

Appendix  B  to  Part  52 — Design  Certification 
Rule  for  the  System  80+  Standard  Plant 

1  Scope. 

This  Appendix  constitutes  the  standard 
design  certification  for  the  System  80+  ' 
design,  in  accordance  with  10  CFR  part  52, 
subpart  B.  The  applicant  for  certification  of 
the  System  80+  design  was  Combustion 
Engineering.  Inc.  (ABB-CE). 

2  Definitions. 

As  used  in  this  part: 

(a)  Design  control  document  (DCD)  means 
the  master  document  that  contains  the  Tier 

1  and  Tier  2  information  that  is  incorporated 
by  reference  into  this  design  certification 
rule. 

(b)  Tier  1  means  the  portion  of  the  design- 
related  information  contained  in  the  DCD 
that  is  certified  by  this  design  certification 
rule  (hereinafter  Tier  1  information).  Tier  1 
information  consists  of: 

(1)  Definitions  and  general  provisions. 


"System  80+"  is  a  trademark  of  Combustion 
Engineering,  Inc. 


(2)  Certified  design  descriptions, 

(3)  Inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC). 

(4)  Significant  site  parameters,  and 

(5)  Significant  interface  requirements. 
The  certified  design  descriptions,  interface 
requirements,  and  site  parameters  are  derived 
from  Tier  2  information. 

(c)  r/er2  means  the  portion  of  the  design- 
related  information  contained  in  the  DCD 
that  is  approved  by  this  design  certification 
rule  (hereinafter  Tier  2  information).  Tier  2 
information  includes: 

(1)  The  information  required  by  10  CFR 
52.47, 

(2)  The  information  required  for  a  final 
safety  analysis  report  under  10  CFR  50.34(b), 
and 

(3)  Supporting  information  on  the 
inspections,  't-s's,  and  analyses  that  will  be 
performed  to  demonstrate  that  the  acceptance 
criteria  in  the  ITAAC  have  been  met. 

(d)  Tier  2'  means  the  portion  of  the  Tier 
2  information  which  cannot  be  changed 
without  prior  NRC  approval.  This 
information  is  identified  in  the  DCD. 

(e)  All  other  terms  in  this  rule  have  the 
meaning  set  out  in  10  CFR  50.2.  10  CFR  52.3, 
or  Section  1 1  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  as  applicable. 

3.  [Reserved]. 

4.  Contents  of  the  design  certification. 

(a)  Both  Tier  1  and  Tier  2  of  the  System 
80+  Design  Control  Document.  ABB-CE, 
Revision  1,  February  1995  are  incorporated  . 
by  reference.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Office  of 
the  Federal  Register  on  [Insert  date  of 
approval]  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  of  the  System  80+ 
DCD  may  be  obtained  from  (Insert  name  and 
address  of  applicant  or  organization 
designated  by  the  applicant).  Copies  are  also 
available  for  examination  and  copying  at  the 
NRC  Public  Document  Room,  2120  L  Street 
NW.  Washington.  DC  20555,  and  for 
examination  at  the  NRC  Librar>,  11545 
Rockville  Pike,  Rockville.  Mar>land  20582- 
2738. 

(b)  An  applicant  for  a  construction  permit, 
operating  license,  or  combined  license  that 
references  this  design  certification  must 
reference  both  Tier  1  and  Tier  2  of  the 
System  80+  DCD. 

(c)  If  there  is  a  conflict  between  the  System 
80+  DCD  and  either  the  application  for 
design  certification  for  the  System  80+  design 
or  NUREG-1462  -Fmal  Safety  Evaluation 
Report  related  to  the  Certification  of  the 
System  80+  Design,"  dated  August  1994 
(FSER),  then  the  System  80+  DCD  is  the 
controlling  document. 

5.  Exemptions  and  applicable  regulations, 
(a)  The  System  80+  design  is  exempt  from 

portions  of  the  following  regulations,  as 
described  in  the  FSER  (index  provided  in 
Section  1.6  of  the  FSER): 

(1)  Section  VI(a)(2)  of  appendix  A  to  10 
CFR  part  100 — Operating  Basis  Earthquake 
Design  Consideration: 

(2)  Section  (b)(3)  of  10  CFR  50.49— 
Environmental  Qualification  of  Post- 
Accident  Monitoring  Equipment: 

(3)  Section  (f)(2)(iv)  of  10  CFR  50,34— 
Separate  Plant  Safety  Parameter  Display 
Console; 


(4)  Section  (n(2)(viii)  of  10  CFR  50.34— 
Post-Accident  Sampling  for  Hydrogen, 
Boron,  Chloride,  and  Dissolved  Gases: 

(5)  Section  (n(3)(iv)  of  10  CFR  50.34— 
Dedicated  Containment  Penetration; 

(6)  Section  III.A.l.(a)  of  appendix  )  to  10 
CFR  part  50 — Containment  Leakage  Testing; 
and 

(7)  Sections  (0(2)  (vii).  (viii),  (xxvi),  and 
(xxviii)  of  10  CFR  50.34— Accident  Source 
Terms. 

(b)  Except  as  indicated  in  paragraph  (c)  of 
this  section,  the  regulations  that  apply  to  the 
System  80+  design  are  those  regulations  in  10 
CFR  Parts  20,  50,  73,  and  100  (August  1994). 
that  are  applicable  and  technically  relevant, 
as  described  in  the  FSER. 

(c)  In  addition  to  the  regulations  specified 
in  paragraph  (b)  of  this  section,  the  following 
regulations  are  applicable  for  purposes  of  10 
CFR  52.48.  52  54,  52.59  and  52.63: 

(1)  In  the  standard  design,  the  effects  of 
intersystem  loss-of-coolant  accidents  must  be 
minimized  by  designing  low-pressure  piping 
systems  that  interface  with  the  reactor 
coolant  pressure  boundary  to  withstand  full , 
reactor  coolant  system  pressure  to  the  extent 
practical. 

(2)(i)  Piping  systems  associated  with 
pumps  and  valves  subject  to  the  test 
requirements  set  forth  in  10  CFR  5O.55a(0 
must  be  designed  to  allow  for: 

(A)  Full  flow  testing  of  pumps  and  check 
valves  at  maximum  design  flow,  and 

(B)  Testing  of  motor  operated  valves  under 
maximum  achievable  differential  pressure, 
up  to  design  basis  differential  pressure,  to 
demonstrate  the  capability  of  the  valves  to 
operate  under  design  basis  conditions. 

(ii)  For  pumps  and  valves  subject  to  the 
test  requirements  set  forth  in  10  CFR 
50  55a(f).  an  applicant  for  a  combined  license 
which  references  this  standard  design 
certification  rule  shall  submit,  as  part  of  the 
application: 

(A)  A  program  for  testing  check  valves  that 
incorporates  the  use  of  advanced  non- 
intrusive  techniques  to  detect  degradation 
and  monitor  performance  characteristics,  and 

(B)  A  program  to  determine  the  frequency 
necessary  for  disassembly  and  inspection  of 
each  pump  and  valve  to  detect  degradation 
that  would  prevent  the  component  from 
performing  its  safety  function  and  which 
cannot  be  detected  through  the  use  of 
advanced  non-intrusive  techniques.  The 
licensee  shall  implement  these  programs 
throughout  the  service  life  of  the  plant. 

(3)  For  digital  instrumentation  and  control 
systems,  the  design  must  include: 

(i)  An  assessment  of  the  defense-in-deplh 
and  diversity  of  instrumentation  and  control 
systems; 

(ii)  A  demonstration  of  adequate  defense 
against  common-mode  failures;  and 

(iii)  Provisions  for  independent  backup 
manual  controls  and  displays  for  critical 
safety  functions  in  the  control  room. 

(4)  The  electric  power  system  of  the 
standard  design  must  include  an  alternate 
power  source  that  has  sufficient  capacity  and 
capability  to  power  the  necessary 
complement  of  non-safety  equipment  that 
would  most  facilitate  the  ability  of  the 
operator  to  bring  the  plant  to  safe  shutdown, 
following  a  loss  of  the  normal  power  supply 
and  reactor  trip. 
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(5)  Tb«  «l«ctric  power  systam  of  the 
standard  design  must  inciuda  at  least  one 
ofTsite  cimutt  supplied  diractly  from  one  uf 
the  ofTsite  povwr  sources  to  Mch  redundant 
safety  division  with  no  intervening  aoo- 
safety  buses  in  such  a  manner  that  the  offsite 
source  can  power  the  safety  buses  up>on  a 
failure  of  any  non-safety  bus. 

(6)(i)  The  raquiremenu  of  10  CFR  S0.48(a)  - 
and  10  CFR  part  50.  appeixiix  R,  Section  III 
G.l.a,  apply  to  all  structures,  systems,  and 
components  imfuirtaiit  to  safely. 

(ii)  Notwithstanding  any  provision  m 
paragraph  (i)  of  this  section,  all  structures, 
systenvs,  and  components  important  to  safety 
in  the  standard  (ie.sign  mu&t  be  designed  lo 
ensure  th.it: 

(A)  Safe  shutdown  can  be  achieved 
assumiu^;  "st  alt  equipment  io  any  oae  fire 
area  will  b«  tendered  inoperable  by  fire  and 
re-entry  into  that  Rn  area  for  repairs  and 
operator  actions  is  not  poesibie,  except  that 
this  provision  does  not  apply  to  (1)  the  main 
control  room,  provided  that  an  alternative 
shutdown  capability  exists  and  is  physicallv 
and  electrically  independent  of  the  m.iin 
control  room,  and  (2)  the  reactor 
containment; 

(B)  Smoke,  hot  (tases.  oi  fire  suppressant 
will  not  migrate  from  one  fire  area  into 
another  to  an  extent  that  could  adversely 
affect  safe-shutdowB  capabilities,  including 
operator  actions:  and 

(C)  In  the  reactor  containment,  reduudant 
shutdown  systems  are  provided  with  fire 
protection  capabilities  and  means  to  limit  fire 
damage  such  that,  to  the  extent  practicable, 
one  shutdown  division  remains  free  of  fire 
damage. 

(7)  The  standard  design  must  include  and 
an  applicant  for  a  combined  license  which 
references  this  standard  design  certification 
rule  shall  submit  as  part  of  the  application: 

(i)  The  description  of  the  reliability 
assurant  e  program  used  during  the  desigii 
that  includes  scope,  purpose,  and  objectives: 

(ii)  The  process  used  to  evaluate  and 
prioritize  the  structures,  systems,  and 
cxMipojients  in  the  design,  based  on  thi-ir 
degree  uf  risk-significauce: 

(iii)  A  list  of  structures,  systems,  and 
components  designated  as  risk-significant, 
and 

(iv)  For  (hose  structures,  systems,  and 
components  designated  as  risk-significant 

(A)  A  process  to  determine  dominant 
failure  modes  that  considered  industry 
experience,  analytical  models,  and  applicable 
requirements;  and 

(B)  Key  assumptions  and  risk  insights  from 
probabilistic,  deterministic,  and  other 
methods  that  considered  operation, 
maintenance,  and  monitoring  activities 

(a)  The  probabilistic  risk  assessment 
required  by  10  CFR  52.47la)()KvJ  must 
include  an  assessment  of  iBtemal  and 
external  events.  For  external  events, 
simplified  probabilistic  methods  and  margins 
methods  may  be  used  to  assess  the  capacity 
of  the  standard  design  lo  withstand  the 


'Kor  the  sti<.ii{d)d  duskgn,  \he  UMtnm»  rel»»r«m«.f 
in  10  WV.  50.4a(8)  IO  Branch  Techcical  fHuuiion 
Auxiliarv  Power  Convwsion  System  BraotJi  BTP 
APCSB9.^1,  "Guid^ijMM  for  Fire  Proiauioo  for 
Nuclaar  Power  Pknts,"  will  b»  to  itw  (uly  I9ttl 
vursiun. 


effects  of  events  such  as  fires  and 
earthquake*.  Traditional  pnjbabilistii 
techniques  should  be  used  to  evaluate 
internal  floods.  For  earthquakes,  a  seismic 
margiu  analysis  must  considnr  the  effa>c1s  ol 
earthquakes  with  accelerations 
approximately  one  and  two-thirds  the 
acceleration  of  the  safe-shutdown 
earthquake. 

(9)  The  standard  design  must  include  an 
un-site  alternate  ac  power  source  of  diverse 
design  capable  of  powering  a!  least  one 
complete  set  of  equi^jment  necessary  to 
achieve  and  maintain  safe-shutdown  for  the 
purposes  of  dealing  with  station  blackout. 

(lU)(i)  The  standard  design  must  include 
the  features  in  paragraphs  (AHC)  below  that 
rwduce  the  potential  for  and  effect  of 
interactions  of  molten  core  debris  with 
containment  structures: 

(A)  Reactor  cavity  floor  space  to  eiihancwe 
debris  spreading; 

(B)  A  means  lo  flood  the  reactor  cavity  to 
assist  in  the  cooling  process:  and 

(C)  Concrete  to  protect  portions  of  the 
containment  liner  and  other  structural 
members. 

(ii)  The  feetures  required  by  paragraph  (i) 
of  this  section,  in  combination  with  other 
features,  must  ensure  for  the  most  significjjnt 
severe  accident  sequences  that  the  best- 
estimate  environmental  conditions  (pressure 
and  temperature)  resulting  from  core- 
concrete  interaction  do  not  exceed  ASME 
Code  Service  Level  C  for  steel  containments 
or  Factored  Load  Category  for  concrete 
cxM>tainnM>nts  for  approximately  24  hours 

(11)  The  standard  design  must  include:  (i) 
A  reliable  means  to  depressurize  the  reactor 
rxmlant  system  and  (ii)  cavity  design  features 
to  reduce  Ihe  amount  of  ejected  core  debris 
tfiat  may  reach  the  upper  containment. 

(12)  The  standard  design  must  include 
analyses  based  on  best-availi*ble  methods  to 
demonstrate  that: 

(i)  Equipment,  both  electrical  end 
mechanical,  needed  to  prevent  and  mitigate 
the  consequences  of  severe  accidents  is 
capable  of  performii\g  its  function  for  the 
time  period  needed  in  the  best -estimate 
environmental  conditions  of  the  severe 
accident  (e.g.,  pressure,  temperature, 
radiation)  in  which  the  equipment  is  relied, 
upon  to  function:  and 

(ii)  Instrumentation  needed  tomonitiu 
plant  conditions  during  a  severe  accident  is 
capable  of  performing  its  function  for  the 
time  period  needed  in  the  best-estimate 
environmental  conditions  of  the  severe 
accident  (eg.,  pressure,  temperature, 
mdiation)  in  which  the  instrumentation  is 
relied  u{>on  lo  fum^ion. 

(n)  The  standard  design  must  inc  lude 
features  to  limit  the  conditional  containment 
failure  probability  for  the  more  likely  severe 
accident  cJiallenges. 

(14)(>)  The  standard  dttsign  must  include  a 
systematic  examination  of  features  in  relation 
to  shutdown  risk  assessing: 

(A)  Specific  design  features  that  minimise 
shutdown  risk: 

(B)  The  reliability  of  decay  heal  removal 
systems; 

(C)  Vulnerabilities  introduced  by  new 
design  features;  and 

(D)  Fires  aiKl  floods  occurring  with  the 
plant  in  modes  other  than  full  power. 


(ii)  An  ^pHcant  for  a  coiBbiiiad  license 
which  references  this  design  certifica(ioa 
rule  shall  submit  as  part  of  the  application 
a  description  of  the  program  for  milage 
planning  and  control  that  ensures: 

(A)  The  availability  and  functional 
capability  during  shutdown  and  low  power 
operations  of  features  important  to  safety 
during  such  Oj)erHtions;  and 

(B)  The  consideration  of  5re.  flood,  and 
other  hazards  during  shutdown  and  low 
power  operations  The  licensee  shall 
implement  this  program  throughout  the 
service  life  of  the  plant. 

(15)  The  standard  design  must  include  a 
best-estimate,  systematic  evaluation  of  the 
plant  response  to  a  steain  generator  tube 
rupture  (SGTR)  to: 

(i)  Identify  potential  design  vulnerabilities. 
and 

(ii)  Assess  potential  design  improvements 
to  mitigate  the  amount  of  contaioment  bypass 
leakage  that  could  result  from  a  St'.TR. 

6.  Issue  resolution  for  the  design 
certification. 

(a)  AW  nuclear  safety  issues  assof  iatsd  with 
the  information  in  the  FSER  or  DCD  are 
resolved  within  the  meaning  of  10  CFR 
52.63(8)(4). 

(b)  All  environmental  issues  associated 
with  the  information  in  the  MRC's 
Environmental  Assessment  for  the  System 
SO-f  design  or  tlie  severe  accident  design 
alternatives  in  Revision  2  of  the  Technical 
Support  Document  for  the  Sylem  80*  dated 
January  1995  are  resolved  within  the 
meaning  of  10  CFR  52.63(a)(4). 

7.  Duration  of  the  design  certification. 
This  design  certification  may  be  referentiid 

for  a  period  of  15  years  frcnt  (insert  date  30 
days  after  publication  in  the  Federal 
Register),  except  as  [Jhovided  for  in  10  OR 
52.55(b)  and  52  57(b)  This  design 
certification  remains  valid  for  an  applicant  or 
licensee  that  references  this  certification 
until  their  application  is  withdrawn  or  their 
licen.se  expires,  including  any  period  of 
extended  operatio/i  under  a  renewed  lirense 

8.  Change  process. 

(a)  Tier  1  information. 

(1)  Generic  (rulemaking)  changes  to  Tier  1 
information  are  governed  by  the 
requirements  in  10  CFR  52  63(aKl) 

(2)  Generic  changes  to  Tier  1  information 
are  applicable  to  all  plants  referencing  the 
design  certification  as  set  forth  in  10  CFR 
52.63(a)(2). 

(3)  Changes  from  Tier  1  information  thut 
are  imposed  by  the  Commission  through 
plant-specific  orders  are  governed  by  the 
requirements  in  10  CFR  52  63(a)(3). 

(4)  Exemptions  from  Tier  1  information  jre 
governed  by  the  requirements  in  10  CFR 
52.63(b)(1).' 

(b)  Tier  2  information. 

(1)  Generic  cJmnges  to  Tier  2  information 
are  governed  bv  the  requirements  in  10  CFR 
52.63(8)(1). 

(2)  Generic  changes  to  Tier  2  information 
are  applicable  to  all  plants  referencing  the 
design  certification  as  set  forth  in  10  CFR 
52.63(a)(2). 

(3)  The  Commission  may  not  impose  a«iw 
requirements  by  plant-sf)ecific  order  on  Tier 
2  informatioD  of  a  specific  plant  referencing 
the  design  certification  while  the  design 


certification  is  in  effect  under  §§  52.55  or 
52.61.  unless: 

(i)  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  the  certification  was  issued,  or  to  assure 
adequate  protection  of  the  public  health  and 
safety  or  the  common  defense  and  security; 
and 

(ii)  Special  circumstances  as  defined  in  10 
CFR  50  12(a)  are  present. 

(4)  An  applicant  or  licensee  who  references 
the  design  certification  may  request  an 
exemption  from  Tier  2  information.  The 
Commission  may  grant  such  a  request  only 
if  it  determines  that  the  exemption  will 
comply  with  the  requirements  of  10  CFR 
50.12ia).  The  glinting  of  an  exemption  on 
request  of  an  applicant  must  be  subject  to 
litigation  in  the  same  manner  as  other  issues 
in  the  construction  permit,  operating  license, 
or  combined  license  hearing. 

(5)(i)  An  applicant  or  licensee  who 
references  the  design  certification  may  depart 
from  Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  chungc 
involves  a  change  to  Tier  1  or  1  ier  2* 
information,  as  identified  in  the  DCD.  the 
technical  specifications,  or  an  unreviewed 
safety  question  as  defined  in  paragraphs 
(b)(5)(ii)  or  (b)(5)(iii)  of  this  section.  When 
evaluating  the  proposed  change,  an  applicant 
or  licensee  shall  consider  all  matters 
described  in  the  DCD.  including  generic 
issues  and  shutdown  risk  for  all  postulated 
accidents  including  severe  accidents.  These 
changes  will  no  longer  be  considered 
"maifers  resolved  in  connection  with  the 
issuance  or  renewal  of  a  design  certification" 
within  the  meaning  of  10  CFR  52.63(a)(4). 

(ii)  A  proposed  departure  from  Tier  2 
information,  other  than  severe  accident 
issue;  identified  in  Section  19.11  of  the  DCD. 
including  appendices  19.11  A  through 
I9.11L,  must  be  deemed  to  involve  an 
unreviewed  safety  question  if: 

(A)  The  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  EXID  may  be  increased: 

(B)  A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evakiated  previously  in  the  DCD  may  be 
created:  or 

(C)  The  margin  of  safety  as  defined  in  the 
basis  for  any  technical  spiecification  is 
reduced- 

(iit)  A  proposed  departure  from 
information  associated  with  severe  accident 
issues  identified  in  Section  19.11  of  the  DCD. 
including  appendices  19. 11 A  through 
19.11L,  must  be  deemed  to  involve  an 
unreviewed  safety  question  if: 

(A)  There  is  a  substantial  increase  in  the 
probability  of  a  severe  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible;  or 

(B)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

(iv)  Departures  from  Tier  2  information 
made  in  accordance  with  Section  8(b)(5) 
above  do  not  require  an  exemption  from  this 
design  certification  rule. 

(c)  Other  requirements  of  this  design 
certification  rule. 


An  applicant  or  licensee  who  references 
the  design  certification  may  not  depart  from   - 
this  rule's  requirements,  other  than  Tier  1  or 
2  information,  other  than  by  an  exemption  in 
accordance  with  10  CFR  50.12. 

9.  Records  and  Reports. 

(a)  Records. 

(1)  The  applicant  for  this  design 
certification  shall  maintain  a  copy  of  the  DCD 
that  includes  all  generic  changes  to  Tier  1 
and  Tier  2  information 

(2)  An  applicant  or  licensee  that  references 
this  design  certification  shall  maintain 
records  of  all  changes  to  and  departures  from 
the  DCD  pursuant  to  Section  8  of  this 
appendix.  Records  of  changes  made  pursuant 
to  Section  8{bl(5)  must  include  a  written 
safety  evaluafi^m  which  provides  the  bases 
for  the  determination  that  the  proposed 
change  docs  not  involve  an  unreviewed 
safety  question,  a  change  to  Tier  1  or  Tier  2* 
information,  or  a  change  to  the  technical 
specifications. 

(b)  Reports.  An  applicant  or  licensee  that 
references  this  design  certification  shall 
submit  a  report  to  the  NRC.  as  specified  in 

10  CFR  50.4.  containing  a  brief  description  of 
any  departures  from  the  DCD,  including  a 
summary  of  the  safety  evaluation  of  each  .\n 
applicant  or  licensee  shall  also  submit 
updates  to  the  DCD  to  ensure  that  the  DCD 
contains  the  latest  material  developed  for 
both  Tier  1  and  2  information.  The 
requirements  of  10  CFR  50.71  for  safety 
analysis  reports  must  apply  to  these  updates. 
These  reports  and  updates  must  be  submitted 
at  the  frequency  specified  below: 

(1)  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  either 
a  construction  permit  under  10  CFR  part  50 
or  a  combined  license  under  10  CFR  part  52. 
the  report  and  any  updates  to  the  DCD  may 
be  submitted  along  with  amendments  to  the 
application. 

(2)  During  the  interval  from  the  date  of 
issuance  of  either  a  construction  permit 
under  10  CFT?  part  50  or  a  combined  license 
under  10  CFR  part  52  until  the  applicant  or 
licensee  receives  either  an  opierating  license 
under  10  CFR  part  50  or  the  Commission 
makes  its  findings  under  10  CFR  52.103.  the 
report  must  be  submitted  quarterly.  Updates 
to  the  DCD  must  be  submitted  annually. 

(3)  Thereafter,  reports  and  updates  to  the 
DCD  may  be  submitted  annually  or  along 
with  updates  to  the  safety  analysis  report  for 
the  facility  as  required  by  10  CFR  50.71,  or 
at  such  shorter  intervals  as  may  be  specified 
in  the  license. 

(c)  Retention  period.  The  DCD  and  the 
records  of  changes  to  and  departures  firom  the 
DCD  must  be  maintained  until  the  date  of 
termination  of  the  construction  permit  or 
license. 

Dated  at  Rockville.  MD,  this  31st  day  of 
March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  C.  Hoyle, 
Secretary  of  the  Commission. 
jFR  Doc.  95-8380  Filed  4-6-95:  8:45  am] 
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10  CFR  Part  52 

Standard  Design  Certification  for  the 
U.S.  Advance  Boiling  Water  Reactor 
and  the  System  804-  Standard  Designs; 
Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  conduct  a 
meeting  on  May  11, 1995.  to  discuss 
proposed  design  certification  rules 
(OCRs)  for  the  V.S.  Advanced  Boiling 
Water  Reactor  (ABVVR)  and  System  80-h 
Standard  Designs.  The  applicant  for 
certification  of  the  U.S.  ABWR  liesign  is 
GE  Nuclear  Energy  and  the  applicant  for 
certification  of  the  System  80-I-  design  is 
Combustion  Engineering,  Inc.  The 
purpose  of  the  public  meeting  is  to 
difcuss  the  meaning  and  intent  of  the 
proposed  DCRs.  in  order  to  facilitate 
MTitten  comm.ents. 

DATCS:  The  meeting  will  be  held  on 
Thursday.  May  11.  1995. 
ADDRESSES:  The  meeting  will  be  held  in  - 
the  NRC  Auditorium.  The  NRC 
Auditorium  is  located  on  an 
undex'ground  level  between  the  One 
White  Flint  North  Building  and  the  Two 
White  Flint  North  Building  at  11545 
Rockville  Pike,  Rockville.  Maryland 
20852.  The  NRC  buildings  are  located 
across  the  street  from  the  White  Flint 
Metro  Station.  The  entrance  to  the 
auditorium  is  located  underneath  the 
glass  pyramid,  near  the  Two  White  Flint 
North  Building. 

The  proposed  DCRs.  the  design 
control  documents  that  are  incorporated 
by  reference  into  the  DCRs,  and  the 
environmental  assessments  for  each 
design  are  available  for  examination  and 
copying  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington.  DC.  between  the 
hours  of  7:45  a.m.  and  5:15  p.m.  on 
Federal  workdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
N.  Wilson  or  Dino  C.  Scaletti.  Office  of 
Nuclear  Reactor  Regulation.  Mail  Stop 
O-ll  H-3,  U.S.  NRC,  Washington.  DC 
20555-0001.  telephone  (301) 415-3145 
or  (301)  415-1104.  respectively. 
SUPPLEMENTARY  INFORMATION:  The  NRC's 
regulations  in  subpart  B  to  10  CFR  part 
52  provide  the  requirements  applicable 
to  issuing  a  design  certification  for  a 
standard  nuclear  power  plant  design. 
The  NRC  has  issued  two  proposed  DCRs 
pursuant  to  Subpart  B  in  this  issue  of 
the  Federal  Register.  These  rules  will  be 
added  as  separate  appendices  to  10  CFR 
part  52.  The  NRC  is  seeking  public 
participation  in  the  development  of 
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these  DCRs  and  the  supporting 
documents  identified  below.  In  order  to 
explain  the  proposed  approach  and  to 
facilitate  written  comments  on  the 
DCRs,  the  NRC  is  holding  a  public 
meeting  on  this  topic.  The  NRC  will  also 
answer  questions  on  the  process  for 
requesting  6Ui  informal  hearing  on  the 
DCRs.  The  meeting  will  begin  at  9  am. 
and  end  after  all  questions  and 
comments  have  been  accommodated. 

Agenda  for  May  11, 1995 

8:30  a.m. — Registration. 
9  a.m. — Introduction  and  Baikgrnund. 
9:30  a.m. — NRC  panel  responds  to 
questions  on  proposed  DCRs. 

Dated  at  Rockville.  ,MD,  this  27th  diiv  ol 
March.  1995. 

For  the  Nuclear  Regulatory  Ciommission. 
R.W.  Borchardt. 

Director,  Standardization  Project  niri-ctoratc. 
Associate  Directorate  for  Advanced  Hmrtors 
and  License  Renewal,  Office  ofSurlvnr 
Reactor  Regu  la  tion . 

IFR  Doc.  95-8381  Filed  4-fi-95;  H:45  .iiii| 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Parts  122  and  124 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  Permits  for  Storm  Water 
Discharges;  Amendment  to  Requirements; 
Final  Rule  and  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  124 

[FRL-6182-8] 

RIN2040-AC80 

Amendment  to  Requirements  tor 
National  Pollutant  Discharge 
Elimination  System  (NPOES)  Permits 
for  Storm  Water  Discharges  Under 
Section  402(p)(6)  of  the  Clean  Water 
Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  Bnal  rule. 

SUMMARY:  Today.  EPA  is  promulgating 
changes  to  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permit  application 
regulations  under  the  Clean  Water  Act 
(CWA)  to  establish  a  sequential 
application  process  for  all  phase  II 
storm  water  discharges.  (Phase  II  storm 
water  discharges  include  a^I  discharges 
composed  entirely  of  storm  water, 
except  those  specifically  classified  as 
phase  I  discharges.  Phase  I  discharges 
include  discharges  issued  a  permit 
before  February  4.  1987;  discharges 
associated  with  industrial  activity; 
discharges  from  a  municipal  separate 
storm  sewer  system  serving  a 
population  of  100.000  or  more;  and 
discharges  that  EPA  or  an  NPDES  State/ 
Inditin  Tribe  determine  to  be 
contributing  to  a  violation  of  a  water 
quality  standard  or  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States.)  Application 
deadlines  are  in  two  tiers.  This  action 
will  provide  the  NPDES  permitting 
authority  (either  a  State/Indian  Tribe  or 
EPA)  flexibility  to  target  those  phase  II 
dischargers  that  are  contributing  to  a 
water  quality  impairment  or  are  a 
significant  contributor  of  pollutants  for 
permitting  within  the  next  six  years.  All 
other  phase  II  dischargers  are  required 
to  apply  for  a  permit  only  after  six  years, 
and  only  if  the  phase  II  regulatory 
program  in  place  at  that  time  requires 
such  applications. 

EPA  has  also  initiatea  n  process  by 
inviting  its  partners  who  are 
stakeholders  in  this  matter  to  assist  in 
the  development  of  additional  phase  11 
rules,  which  will  be  finalized  by  March 
1,  1999.  These  rules  will  determine  the 
nature  and  extent  of  requirements,  if 
any.  that  will  apply  to  the  various  types 
of  phase  II  facilities.  Both  the  changes 
to  the  rules  issued  today  as  well  as  the 
development  of  the  comj^rehensive 
phase  II  program  through  an 
inclusionary  process  is  a  response  by 


EPA  to  the  direction  of  the  President  on 
February  21.  1995.  regarding  regulatory 
reform. 

DATES:  This  final  rule  will  be  effective 
on  August  2. 1995  unless  significant 
adverse  or  critical  comments  that  would 
cause  the  Agency  to  change  its  position 
are  received  by  June  6, 1995.  In 
accordance  with  40  CFR  23.2.  this  rule 
shall  be  considered  final  for  purposes  of 
judicial  review  at  1  p.m.  (Eastern  time) 
on  August  2.  1995. 

ADDRESSES:  Written  comments  on  this 
rule  may  be  submitted  usin^  one  of  two 
different  methods.  See  SUPPLEMENTARY 
INFORMATION  for  information  on 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Cunningham.  Office  of 
Wastewater  Management.  Permits 
Division  (4203).  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC  20460.  (202)  260-9535. 

SUPPLEMENTARY  INFORMATION: 

Submission  of  Comments 

First,  comments  may  be  sent  to  the 
Comment  Clerk.  Wafer  Docket  (Storm 
Water  Phase  II  Direct  Final  Rule),  MC- 
4101.  Environmental  Protection  Agency. 
401  M  Street.  SW.  Washington  DC 
20460.  It  is  requested  that  an  original 
and  one  copy  of  the  comments  be 
provided  to  this  address.  Comments  will 
be  considered  to  be  timely  if  they  are 
postmarked  by  June  6.  1995. 
Commenters  who  would  like 
acknowledgment  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 

In  the  alternative.  EPA  will  accept 
comments  electronically;  EPA  is 
experimenting  with  electronic 
commenting.  Comments  should  be 
addressed  to  the  following  Internet 
address:  SWPH2-DFR@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
(Eastern  time)  June  6,  1995.  Since  this 
is  still  experimental,  commenters  may 
want  to  submit  both  electronic 
comments  and  duplicate  paper 
comments.  This  document  has  also  been 
placed  on  the  Internet  for  public  review 
and  downloading  at  the  following 
location:  gopher.epa.gov. 

A  copy  of  the  supporting  information 
for  this  rule  is  available  for  review  at 


EPAs  Water  Docket.  Room  L-102.  401 
M  Street.  SW.  Washington.  DC  204B0. 
For  access  to  the  docket  materials,  call 
(202)  260-3027  between  9  a.m.  and  3:30 
p.m.  (Eastern  time)  for  an  appointment 

I.  Overview  of  Today's  Action 

Today,  EPA  is  promulgating  changes 
to  its  NPDES  storm  water  permit 
application  regulations  under  the  CWA 
to  establish  a  commonsense  approat  h 
which  will  provide  for  a  sequential 
application  process  for  all  phase  II 
storm  water  discharges.  Application 
deadlines  are  in  two  tiers.  To  obtain  re;il 
environmental  results  earlier,  the 
highest  priority  is  being  assigned  to 
those  phase  II  dischargers  that  the 
NPDES  permitting  authority  (either  ;i 
State/Indian  Tribe  or  EPA)  determines 
are  contributing  to  a  water  quality 
impairment  or  are  a  significant 
contributor  of  pollutants.  These 
dischargers  will  be  required  to  apply  for 
a  permit  to  the  permitting  authority 
within  180  days  of  receipt  of  notice, 
unless  permission  for  a  later  date  is 
granted.  This  process  will  allow  the 
permitting  authority  to  focus  their 
current  efforts  on  those  facilities  that 
will  produce  the  greatest  environmental 
benefit  earlier.  All  phase  II  facilities  that 
are  not  designated  shall  apply  to  the 
permitting  authority  no  later  than  six 
years  from  the  effective  date  of  this 
regulation,  and  only  if  the  phase  II 
regulatory  program  in  place  at  that  time 
requires  such  applications.  EPA  is  also 
establishing  application  requirements 
for  these  discharges,  as  well  as  making 
other  conforming  changes  to  other 
portions  of  its  NPDES  regulations. 
Today's  action  is  the  first  step  in 
EPA's  approach  to  develop  a 
comprehensive  phase  II  program  iiiider 
Clean  Water  Act  (CWA)  section 
402(p)(6)  and  is  consistent  with 
President  Clinton's  February  21.  lOlKl. 
direction  on  regulatory  reform  as  well  as 
the  Office  of  Water's  "National  Program 
Agenda  for  the  Future."  EPA  cannot 
deal  with  all  storm  water  issues  in 
today's  action.  Some  issues  raised  l)v 
stakeholders,  such  as  funding  for  storm 
water  best  management  practices  and 
certain  issues  with  regard  to  compliance 
with  water  quality  standards,  can  onlv 
be  resolved  by  legislative  action.  In  fact, 
EPA  supported  certain  statutory  changes 
or  clarifications  to  the  storm  water 
program  last  year  in  President  Clinton's 
Clean  Water  Initiative.  Some  issues, 
such  as  the  nature  and  extent  of 
requirements,  if  any,  that  will  apply  to 
the  various  types  of  phase  II  sources, 
can  be  resolved  through  rulemaking. 
EPA  has  initiated  a  process  of  inviting 
its  partners  who  are  stakeholders  to 
participate  in  development  of 


expectations  and  requirements  for  more 
comprehensive  phase  II  rules,  as  well  as 
revisions  and  refinements  to  phase  I. 
EPA  expects  stakeholders  will  consider 
the  lessons  learned  from  the  phase  I 
storm  water  program  in  relooking  at  the 
phase  I  application  process  and 
requirements.  EPA  intends  to  propose 
those  rules  by  September  1.  1997.  and 
finalize  those  rules  by  March  1, 1999.  If 
the  CWA  is  amended  in  a  manner  to 
deal  with  these  storm  water  issues,  EPA 
will  move  to  expeditiously  implement 
the  statutory  changes.  Today's 
rulemaking  will  promote  the  public 
interest  by  relieving  dischargers  of  the 
requirement  to  apply  for  permits  until 
(1)  a  phase  II  program  is  in  place  that 
can  be  defined  by  regulation  or  changes 
to  the  statute  or  (2)  the  permitting 
authority  makes  an  affirmative  finding 
of  the  need  for  a  permit  to  protect  water 
quality. 

II.  Background 

A .  Phase  I  of  the  Storm  Water  Program 
The  Clean  Water  Act 

The  1972  amendments  to  the  Federal 
Water  Pollution  Control  Act  (referred  to 
as  the  Clean  Water  Act)  prohibit  the 
discharge  of  any  pollutant  to  navigable 
waters  from  a  point  source  unless  the 
discharge  is  authorized  by  a  NPDES 
permit.  While  water  pollution  control 
measures  in  the  United  States  for 
industrial  process  wastewater  and 
municipal  sewage  have  had  major 
success,  urban  and  agricultural  runoff 
continue  to  contribute  to  our  Nation's 
remaining  water  quality  problems. 
EPA's  Report  to  Congress  under  section 
305(b)  entitled  The  National  Water 
Quality  Inventory,  1992  Report  to 
Congress,  provides  a  national 
assessment  of  surface  water  impacts 
associated  with  runoff  from  various  land 
uses.  The  latest  report  concludes  that 
storm  water  runoff  from  a  number  of 
diffuse  sources,  including  municipal 
separate  storm  sewers  and  urban  runoff 
is  a  leading  cause  of  water  quality 
impairment  cited  by  States. 

Section  402(p)  was  added  to  the  CWA 
in  1987  to  require  implementation  of  a 
comprehensive  two-phased  approach 
for  addressing  storm  water  discharges 
under  the  NPDES  program.  Section 
402(p)(l)  currently  prohibits  EPA  or 
NPDES  States  (including  Indian  Tribes 
authorized  to  operate  the  NPDES 
program)  from  requiring  permits  for 
discharges  composed  entirely  of  storm 
water  (storm  water  discharges)  until 
October  1, 1994,  except  for  the 
following  five  classes  of  phase  I  storm 
water  discharges  specifically  listed 
under  section  402(p)(2): 


(a)  discharges  issued  a  permit  before 
February  4, 1987, 

(b)  discharges  associated  with 
industrial  activity, 

(c)  discharges  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  250,000  or  more, 

(a)  discharges  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  100,000  or  more  but  less 
than  250.000, 

(e)  discharges  that  EPA  or  an  NPDES 
State  (or  Tribe  authorized  to  be  treated 
as  a  State  for  this  purpose]  determine  to 
be  contributing  to  a  violation  of  a  water 
quality  standard  or  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States.  (EPA  issued  guidance 
on  August  8,  1990  that  included  a 
discussion  of  designation  authority.) 

Under  CWA  section  402(1)(2),  permits 
are  not  required  for  certain  dischargers, 
specifically,  storm  water  runoff  from 
mining  operations  or  oil  and  gas 
facilities  •   *   *  if  the  storm  water 
discharge  is  not  contaminated  by 
contact  with  *   •   •  any  overburden,  raw 
material,  intermediate  product,  finished 
product,  byproduct,  or  waste  product 
located  on  the  site  of  such  operations. 
CWA  section  502(14)  excludes 
agricultural  storm  water  discharges  from 
the  definition  of  point  source,  thereby 
excluding  these  discharges  from  the 
NPDES  permit  requirement. 

Section  402(p)(3)  established 
requirements  for  permits  issued  under 
phase  I  of  the  storm  water  program 
while  section  402(p)(4)  established 
statutory  deadlines  for  the  initial  steps 
in  implementing  the  phase  I  program. 

Phase  I  Regulatory  Program 

EPA  promulgated  regulations  defining 
application  requirements  in  40  CFR 
122.26  for  phase  I  storm  water 
discharges  on  November  16,  1990  (55 
FR  47990).  Permits  are  required  for  large 
(over  250,000  population  ser\'ed)  and 
medium  (100,000-250,000  population 
served)  municipal  separate  storm  sewer 
systems  (MS4);  storm  water  discharges 
issued  a  permit  before  February  4, 1987; 
storm  water  discharges  "associated  with 
industrial  activity,"  which  are  identified 
in  the  regulations  by  1 1  specific 
categories;  and  those  dischargers 
designated  by  the  NPDES  State  or  EPA 

EPA  amended  the  November  1990 
application  regulation^  in  various 
respects  in  1992  in  response  to  a  court 
ruling  in  NRDCv.  EPA^66  F.2d  1292 
(9Ui  Cir..  1992)  in  which  EPA 
established  generally  applicable  permit 
issuance  deadlines.  In  addition.  EPA 
noted  that  the  Agency  was  not  requiring 
permit  applications  from  the  two 
categories  of  storm  water  discharges 
associated  with  industrial  activity 


(construction  activities  disturbing  less 
than  5  acres  and  light  industry  without 
exposure  to  storm  water)  until 
application  requirements  were 
established  by  regulation.  (57  FR  60444, 
December  18,  1992.) 

Phase  I  Implementation  Activities 

The  efforts  of  EPA  and  the  authorized 
NPDES  States  to  implement  the  phase  1 
storm  water  program  have  focused  on 
(1)  issuing  general  permits  for  industrial 
storm  water  discharges,  (2)  reviewing 
group  applications  for  industrial  storm 
water  dischargers,  (3)  publishing  a 
proposed  multi-sector  general  permits 
for  storm  water  discharges  from  29 
industrial  sectors,  (4)  reviewing 
applications  and  issuing  permits  for 
municipal  separate  storm  sewer 
systems,  and  (5)  conducting  outreach 
activities. 

B.  Phase  II  of  the  Storm  Water  Program. 

Water  Quality  Act  of  1987  and  Later 
Amendments 

The  1987  amendments  established  a 
process  for  EPA  to  evaluate  potential 
phase  II  sources  and  designate  sources 
for  regulation  to  protect  water  quality. 

Section  402(p){5)  requires  EPA,  in 
consultation  with  the  States,  to  conduct 
two  studies  of  storm  water  discharges 
other  than  phase  I  sources  (i.e..  potential 
phase  II  sources).  The  first  study,  under 
section  402(p)(5)  (A)  and  (B)  (to  be 
completed  by  October  1. 1988).  was  to 
identify  storm  water  discharges  not 
covered  under  phase  I  and  determine,  to 
the  maximum  extent  practicable,  the 
nature  and  extent  of  pollutants  in  such 
discharges.  The  second  study,  under 
section  402(p)(5)(C)  (to  be  completed  by 
October  1. 1989).  was  to  establish 
procedures  and  methods  to  control 
storm  water  discharges  to  the  extent 
necessary  to  mitigate  impacts  on  water 
quality. 

Section  402(p)(6)  of  the  CWA  requires 
EPA.  in  consultation  with  State  and 
local  officials  and  based  onihe  findings 
of  the  reports  required  under  section 
402{p)(5).  to  issue  regulations  that 
designate  additional  storm  water 
discharges  to  be  controlled  to  protect 
water  quality  under  phase  II  of  the 
program  and  to  establish  a 
comprehensive  program  to  regulate  such 
designated  sources.  The  program  shall, 
at  a  minimum,  establish  priorities, 
requirements  for  State  storm  water 
management  programs,  and  expeditious 
deadlines.  The  program  may  include 
performance  standards,  guidelines, 
guidance,  and  management  practices 
and  treatment  requirements,  as 
appropriate.  These  regulations  were  to 
be  issued  by  October  1, 1993.  EPA  did 
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not  i&sui]  these  regulatiooii  by  the 
statutory  duadline.  Today's  actiun  is  a 
common  sense  approach  which  deCne& 
and  establishes  application  submittal 
roquirentents  for  piiase  U  of  the  NPDES 
program  for  storm  water.  As  noted 
below,  EPA  will  be  revising  these 
requirements  over  the  next  several  y»^Hrs 
in  partnership  with  its  numerous 
stakehoidurs. 

September  9.  19»2  Notit:*?  —  Phase  }} 
Issues 

On  September  U,  1992.  EPA  published 
a  notice  requesting  information  and 
public  comment  on  the  phase  li  program 
(57  PR  4 1344).  The  notice  identified 
three  sets  of  issues  associated  with 
developing  phase  11  regulations, 
including  (1)  how  sources  should  be 
identified,  (2)  types  of  control  strategies 
for  these  sources,  and  (.3)  deadlines  for 
implementing  the  requirements.  The 
notice  presented  a  range  of  alternatives 
under  each  i.ssue  in  an  attempt  to 
illustrate,  and  obtain  input  on,  the  full 
range  of  potential  approaches  for  a 
phase  II  strategy.  EPA  received  more 
than  130  comments  on  the  notice  friNn 
municipalitiHs,  trade  groups  or 
industries,  State  or  Federal  agencies, 
and  other  miscellaneous  sources.  No 
comments  were  received  from 
environmental  groups. 

Rensselaerville  Phase  il  Effort 

In  early  1993.  the  Rensselaerville 
Institute  and  EPA  held  public  and 
expert  meetings  to  assist  in  developing 
itud  analyzuig  options  for  identifying 
phase  II  sources  and  controls.  One  of  the 
options  most  favored  by  the  various 
groups  participating  included  use  of  a 
tiered  approach  that  would  provide  fur 
EPA  selection  of  high  priority  sources 
for  control  by  NPDES  permits  and  State 
selection  of  other  sources  for  control 
under  a  State  program  other  ihrin  the 
NPDES  program. 

Storm  Water  Reports  to  Congress 

EPA  is  transmitting  to  Congress 
concurrently  with  this  action,  its  first 
report  required  under  sections  402(p)(5) 
(A)  and  (B).  This  report  is  contained  in 
the  record  for  this  rule.  This  report  was 
broadly  circulated  in  November  1993  by 
the  Agency  to  the  States,  trade  groups, 
environmental  groups,  CA)ngressiunal 
staK.  other  interested  parties,  and  all 
people  who  requested  a  copy.  EPA 
received  comm^ints  from  various  States 
and  other  groups  and  made  cJianges.  as 
appropriate,  to  respond  to  those 
comments. 

Section  402(pI(5HC)  requires  a  seuMul 
study  of  storm  water  discharges  for  the 
purpose  of  establishing  procedures  and 
metnods  to  control  storm  water 


discharges  that  were  not  addressed  as 
part  of  the  first  phase  of  the  NPMS 
storm  water  program  to  the  extent 
necessary  to  mitigate  impacts  on  water 
quality.  President  Clinton's  CJean  Water 
Initiative,  which  was  released  on 
February  1, 1994,  contains  the  Agency's 
recommendations  for  phase  U  and  is 
consiilered  by  EPA  to  be  the  second 
Kepurt  to  Congress.  EPA  has  included 
these  materials  in  its  report  that  is  being 
submitted  to  Oingress 

President  Clinton's  Clean  Water 
Initiative 

President  Chnlon's  Clean  Water 
Initiative  addresses  a  number  of  issues 
associated  with  NPDES  reqiiirements  for 
storm  water  discharges,  im.ludingd) 
establishing  a  phased  approach  for 
compliance  of  discharges  frmu 
municipal  separate  storm  sewer  systems 
with  water  quaUty  standards  with  a 
f(x:us  on  controlling  discharges  from 
growth  and  development  areas,  (2) 
clarifying  that  the  Maximum  Extent 
Practical  standard  should  be  applied  in 
a  site  specific,  flexible  manner  taking 
into  account  cost  considerations  as  well 
as  water  quality  effects,  (3)  providing  for 
an  exempUon  from  the  storm  water 
program  for  industrial  facilities  with  no 
activities  or  no  significant  materials 
exposed  to  storm  water,  (4)  providing 
for  deadline  extensions  for  phase  II  of 
the  storm  water  program.  (5)  providing 
for  a  targeted  approach  for  phase  II 
storm  water  program  requirements, 
including  regulation  of  storm  water 
from  industrial  facilities  by 
municipalities,  and  (6)  providing  for 
control  of  discharges  from  inactive  and 
abandoned  mines  located  on  Federal 
lands  in  a  more  targeted,  flexible 
manner. 

Several  bills  to  reauthorize  the  (^W.A 
which  include  amendments  to  NPL^S 
requirements  for  storm  water  were 
introduced  in  the  House  and  Senate  in 
the  103rd  Congress;  however, 
substantive  changes  to  the  CW.^  were 
not  made.  Provisions  contained  in  the 
President's  Initiative,  as  well  as  the 
other  bills,  will  be  considere<l  by  the 
AgoiM;y  in  its  comprehensive 
rulemaking  involving  stakeholders,  to 
the  extent  the  Agency  is  authorized  to 
make  chang<es  discussed  there  under 
existing  law. 

The  Agency  recognizes  that  there  may 
bo  action  in  the  104th  Congress  to 
change  storm  water  requirements. 
Stakeholders  have  raised  some  issues 
that  go  well  beyond  the  scope  of  EPA 's 
regulatory  authority  and  can  only  be 
addressed  by  legislation.  Certain  parties 
have  requested  that  the  Agency  delay 
issuance  of  this  regulation  until 
Congress  acts.  EPA  is  obligated  tu 


implement  the  current  law  and  is  taking 
this  action  to  provide  certainty  to  phase 
II  dischargers  as  to  whan  their  permit 
applications  are  due  if  reUef  is  r>ol 
provided  thrnugh  regulatory  or 
legislative  action.  EPA  is  wilhng  lu 
work  with  affected  parties  on  statutory 
issues  and,  if  the  law  is  changed,  will 
move  to  expeditiously  implejuenl  the 
changes. 

October  1.  15)94,  Ileadhne  for  Permits 
under  Phase  11 

On  October  18.  1994.  EPA  issued 
guidance  interpreting  the  October  1, 
1994.  statutory  deadline  pertaining  to 
phase  II  storm  water  dischargers.  The 
memorandum  recognized  that  EPA  liad 
not  issued  regulations  implementiag  tht 
requirements  of  section  4Q2(p)(6)  before 
October  1.  1994;  and  the  Agency  aod 
approved  NPDES  States  are  unable  to 
waive  the  .statutory  requirement  that 
point  source  discharges  of  pollutants  to 
waters  of  the  United  States  need  an 
NPDES  permit.  The  memorandum  alsti 
recognized  that  at  the  time  of  the 
guidance.  EPA  had  completed  a  draft 
study  identifying  potential  point  source 
discharges  of  stonn  water  for  regulatory 
consideration  under  the  requirements  of 
section  402(p)(6}  (as  noted,  EPA  is 
transmitting  the  Reports  to  Congress), 
and  the  Agency  had  initiated  a  process 
to  develop  implementing  regulations  (of 
which  today's  action  is  a  part).  The 
guidance  also  referred  to  the  general 
application  requirements  for  the  NPDES 
program  and  the  Agency's  January  12, 
1994.  storm  water  enforcement  strategy. 

EPA  Insbtuting  Federal  Advisory 
("ooimittee  Effort 

The  Agency  has  established  a  Fe«ler;d 
Advisory  Committee  Act  advisory 
committee  to  provide  advice  oh  various 
wet  weather  issues.  EPA  will  work  with 
a  subcommittee  qf  this  advisory 
committee  to  form  a  partnership  to 
specifically  address  phase  II  storfn  water 
issues.  This  action  will  complemenf  the 
specific  regulatory  action  EPA  is  taking 
today.  Both  actions  are  part  of  the 
Agency's  response  to  the  PrrsK^ent's 
direction  on  regulatory  reform.  EPA 
wants  to  develop  a  cummoo  sense 
approach  to  allow  EPA  and  the  States/ 
Indian  Tribes  to  manage  for  results  in 
developing  a  phase  11  storm  water 
program  that  will  provide  ecosystem 
protection.  El'A  believes  there  is 
considerable  latitude  and  flexibility 
within  the  existing  language  contained 
in  section  402(pH6)  in  establishing  the 
scope  and  extent  of  the  pheuie  U  ptogram 
and  the  nature  of  the  controls  used. 
Some  questions  EPA  will  advance  btiikl 
upon  the  uiput  the  Agency  has  received 
earlier  on  phase  II.  including  questions 


addressing  (1)  the  scope,  mechanisms 
and  timing  of  phase  D,  (2)  how  EPA  can 
work  more  effectively  with  the  veirying 
interests  to  provide  outreach  and 
technical  assistance  for  phase  11,  and  (3) 
consideration  of  lessons  learned  from 
phase  I.  EPA  would  be  receptive  to 
including  in  the  inclusionary  process 
other  issues  that  have  developed  broad- 
based  support;  these  issues  may  include 
research,  cost-effective  solutions  and 
expedited  implementation.  EPA  is  in 
the  early  stages  of  development  of  the 
specifics  of  the  phase  IT  program,  which 
can  and  will  include  revisions  and 
refinements  to  phase  I,  including 
relooking  at  the  phase  I  application 
process  and  requirements.  EPA 
recognizes  that  many  of  the 
municipalities  and  industrial  facihUes 
that  are  subject  to  the  phase  I 
requirements  believe  there  is  a  need  to 
make  major  changes  to  phase  I. 

EPA  is  committed  to  conducting  this 
phase  n  process,  including 
improvements  to  limited  portions  of 
phase  I,  in  an  inclusionary  maimer, 
inviting  representatives  of  affected 
stakeholders  "to  the  table"  to  discuss 
their  respective  interests. 

Today's  regulatory  action  is  being 
taken  as  a  common  sense  approach  to 
provide  a  framework  under  existing  law 
for  these  actions  to  be  undertaken  in  an 
orderly  fashion,  as  well  as  certainty 
regarding  the  status  of  phase  II 
discharges.  This  approach  will  allow  the 
permitting  authority  to  manage  for 
results  by  providing  the  flexibility  to 
call  certain  phase  11  dischargers  into  the 
program  based  upon  a  finding  of  water 
quality  impact. 

m.  Today's  Action 

Regulation  Changes 

Today,  EPA  is  promulgating  changes 
to  its  NPDES  storm  water  permit 
application  regulations  to  establish  a 
sequential  application  process  for  all 
phase  II  storm  water  discharges. 
Apphcation  deadlines  are  in  two  tiers. 
To  obtain  real  environmental  results 
earlier,  the  highest  priority  is  being 
assigned  to  those  phase  II  dischargers 
that  the  NPDES  permitting  authority 
(either  a  State/Indian  Tribe  or  EPA) 
determines  are  contributing  to  a  water 
quality  impairment  or  are  a  significant 
contributor  of  pollutants.  These 
dischargers  will  be  required  to  apply  for 
a  permit  within  180  days  of  receipt  of 
notice  from  the  permitting  authority, 
unless  permission  for  a  later  date  is 
granted.  All  other  phase  II  facilities  will 
be  required  to  apply  to  the  permitting 
authority  no  later  than  six  years  from 
the  effective  date  of  this  regulation  if  the 
phase  II  regulatory  program  in  place  at 


that  time  requires  such  applications. 
EPA  is  also  estabUshing  application 
requirements  for  these  disdiarges,  as 
well  as  making  other  conforming 
changes  to  other  portions  of  its  NPDES 
regulations.  The  specifics  of  the  changes 
follow. 

First,  to  codify  the  already  existing 
statutory  requirement  upon  the 
expiration  of  the  moratorium  for  phase 
II  storm  water  discharges,  EPA  is  adding 
40  CFR  122.26(a)(9)  to  bring  into  the 
NPDES  program,  as  of  October  1, 1994, 
discharges  composed  entirely  of  storm 
water  that  are  not  othenvise  already 
required  by  the  phase  I  regulations  to 
obtain  a  permit.  EPA  considers  the 
portions  of  the  two  phase  I  categories  . 
that  were  remanded  by  the  court  in 
NRDC  V.  EPA  to  be  covered  by  these 
phase  II  requirements,  as  are  the 
facilities  owned  by  municipalities  that 
were  otherwise  excluded  from  phase  I 
by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Transportation  Act).  These  phase  11 
storm  water  dischargers  will  be  required 
to  apply  for  a  permit  according  to  the 
application  requirements  in  new 
§  122.26(g).  This  provision  continues  to 
recognize  the  applicability  of  statutory 
NPDES  exemptions  provided  by  CWA 
sections  402(1)  and  502(14). 

Second,  EPA  is  adding  40  CFR 
122.26(g),  which  will  contain  the 
regulatory  requirements  for  discharges 
composed  entirely  of  storm  water  under 
section  402(p)(6).  Any  operator  of  a 
point  source  required  to  obtain  a  permit 
under  §  122.26(a)(9)  shall  submit  an 
application  in  accordance  with  the 
following  requirements. 

Section  122.26(g)(1)  contains  the 
application  deadlines.  If  a  phase  II 
discharger  complies  with  these 
apphcation  deadlines,  the  facility  will 
not  be  subject  to  enforcement  action  for 
discharge  without  a  permit  or  for  failure 
to  submit  a  permit  application.  First,  if 
the  permitting  authority  (the  regulations 
use  the  term  "Director"  which  means 
either  the  NPDES  State/hidian  Tribe 
Director  or  EPA  Regional  Administrator, 
or  authorized  representative)  determines 
and  notifies  the  discharger  that  a 
discharge  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States,  the  operator  shall  apply 
for  a  permit  to  the  permitting  authority 
within  180  days  of  receipt  of  notice, 
unless  permission  for  a  later  date  is 
granted  (see  40  CFR  124.52(c)).  This 
provision  will  allow  the  NPDES 
permitting  authority  to  manage  for 
environmental  results  by  providing  the 
flexibility  to  bring  certain  phase  11 
sources  within  the  NPDES  program  at 
this  time,  as  determined  necessary  by 


the  State/hidian  Tribe  or  EPA.  This 
determination  can  be  done  on  a 
watershed  or  class  basis  where  the 
piermitting  authority  determines  there  is 
a  significant  impact  or  contribution.  In 
addition,  the  NPDES  permitting 
authority  may  find  the  information 
contained  in  the  Storm  Water  Reports  to 
Congress  useful  in  determining  the 
location  and  nature  of  such  impacts. 
The  August  9,  1990,  guidance  EPA 
issued  on  designation  authority  may  be 
useful  in  making  this  determination. 
The  180  day  time  period  provided  for 
submission  of  an  application  is 
consistent  with  the  time  period 
provided  for  other  situations  in  the 
NPDES  program  where  a  facihty  is 
asked  to  submit  an  apphcation  (40  CFR 
122.21(c)(1)  and  (2))  and  the  time  period 
generally  provided  for  appUcations  for 
permit  renewal  (40  CFR  122.21(d)).  EPA 
recognizes  that  this  time  period  is 
longer  than  that  provided  by  existing 
regulations  for  those  phase  I  storm  water 
dischargers  designated  into  the  program 
(40  CFR  122.26(e)(5)).  EPA  is 
establishing  this  longer  time  period  to 
provide  an  opportunity  for  the  phase  II 
discharger  to  communicate  with  the 
permitting  authority  about  necessary 
information,  as  well  as  to  collect  and 
submit  the  application  information. 

All  other  phase  II  faciUties  shall  apply 
to  the  State/  Indian  Tribe  or  EPA  Region 
no  later  than  six  years  from  the  effective 
date  of  this  regulation.  EPA  may  change 
this  application  deadline  for  at  least 
certain  categories  of  dischargers  in  the 
future  as  part  of  the  rulemaking  process 
involving  its  various  partners  dealing 
with  the  scop>e.  nature  and  extent  to  the 
phase  II  program.  However,  if  changes 
are  not  made,  all  phase  11  storm  water 
dischargers  will  have  to  submit 
applications  by  August  2,  2001. 

Section  122.26(g)(2)  contains 
provisions  for  apphcation  requirements 
for  phase  n  discharges.  At  this  time,  the 
existing  phase  I  individual  industrial 
application  requirements  in 
§  122.26(c)(1)  or  apphcation 
requirements  for  municipal  separate 
storm  sewer  discharges  contained  in 
§  122.26(d)  will  be  the  requirements  for 
phase  n  discharges,  unless  otherwise 
modified  by  the  permitting  authority.  As 
noted  earher,  EPA  will  be  relooking  at 
the  apphcation  requirements  as  part  of 
the  advisory  committee  on  wet  weather 
issues. 

EPA  is  also  specifically  providing  for 
and  encouraging  the  use  of  general 
permits  for  phase  II  discharges  and 
would  require  submission  of  a  notice  of 
intent  to  be  covered  by  the  general 
permit,  consistent  with  the  current 
requirements  of  40  CFR  122.28(b)(2)  for 
phase  I  storm  water  discharges.  EPA  and 
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the  authorized  States  have  effectively 
and  efficiently  used  general  permits  for 
phase  I  storm  water  discharges  and  EPA 
believes  general  permits  also  will  be  an 
effective  mechanism  to  use  in  phase  II, 
when  NPDES  permits  are  required. 
Group  applications  for  phase  II 
discharges  are  not  provided  for  because 
the  general  permit  process  will  be 
available  to  almost  all  phase  II 
discharges. 

In  developing  phase  II  permits,  the 
permitting  authority  may  apply  the 
requirements  contained  in  section 
402(p)(3),  which  are  the  requirements 
for  phase  I  permits,  on  a  case-by-case 
basis  at  this  time  using  best  professional 
judgment. 

EPA  is  also  making  several 
conforming  changes  to  other  portions  of 
40  CFR  122.26.  First,  EPA  is  changing 
the  date  for  the  permit  moratorium 
contained  in  §  122.26(a)(1)  to  October  1. 
1994,  to  reflect  the  change  in  this  date 
provided  by  the  Water  Resources 
Development  Act  of  1992.  Second,  EPA 
is  amending  the  title  to  §  122.26(e)  to 
read  "Application  deadlines  under 
paragraph  (a)(1)"  to  make  clear  that 
these  are  phase  I  requirements  and 
application  deadlines,  as  interpreted  by 
EPA.  Third,  EPA  is  amending 
§  122.26(e)(l)(ii)  which  are  the  permit 
application  requirements  for  those 
municipally  owned  facilities  for  whom 
application  deadlines  were  postponed 
by  the  Transportation  Act  to  reflect  the 
fact  that  these  are  now  phase  II 
facilities.  (Section  1068(c)  of  the 
Transportation  Act  amended  the  CWA 
to  provide  that  EPA  shall  not  require 
any  municipality  with  a  population  of 
less  than  100.000  to  apply  for  or  obtain 
a  permit  for  any  storm  water  discharge 
associated  with  industrial  activity  other 
than  an  airport,  power  plant,  or 
uncontrolled  sanitary. landfill  owned  or 
operated  by  such  municipalities  before 
October  1,  1992.)  Because  EPA  is  not 
making  available  the  group  application 
process  in  phase  II,  similar  changes  are 
not  being  made  to  §  122.26(e)(2). 

EPA  is  also  making  changes  to  other 
appUcable  NPDES  regulatory 
provisions.  EPA  is  modifying  the 
requirements  of  40  CFR  122.21(c)(1)  to 
clarify  that  new  phase  II  storm  water 
discharges  do  not  have  to  submit  a 
permit  application  until  six  years  after 
the  effective  date  of  this  regulation,  or 
earlier  if  designated  by  the  permitting 
authority.  EPA  is  making  conforming 
changes  to  40  CFR  124.52(c)  to  clarify 
the  application  of  these  provisions  to 
both  phase  I  and  phase  II  storm  water 
discharges. 


Basis  of  Regulations 

Today's  action  is  the  first  step  of 
EPA's  approach  to  develop  a 
comprehensive  phase  II  program  under 
section  402(p)(6),  and  is  consiistent  with 
President  Clinton's  February  21,  1995, 
direction  on  regulatory  reform  and  the 
Office  of  Water's  December  30,  1994, 
"National  Water  Program  Agenda  for  the 
Future."  EPA  has  initiated  an 
inclusionary  process  involving  its 
partners  to  develop  more 
comprehensive  phase  II  rules;  EPA 
intends  to  propose  those  rules  by 
September  1,  1997,  and  finalize  those 
rules  by  March  1,  1999.  In  the 
comprehensive  phase  II  rulemaking. 
EPA  will  consider  input  from  all 
stakeholders,  as  well  as  the  input  that 
has  already  been  provided  to  the 
Agency  on  the  phase  II  September  1992 
notice  and  the  1993  Rensselaerville 
Institute  phase  II  effort  discussed  earlier 
in  this  notice.  EPA  will  also  consider 
the  information  in  the  Storm  Water 
Reports  to  Congress,  and  the 
recommendations  in  President  Clinton's 
Clean  Water  Initiative.  Finally,  EPA  will 
implement  any  statutory  changes  that 
are  enacted  during  program 
development.  Today's  action  is  based  on 
recommendations  in  those  documents  to 
the  extent  they  envision  an  orderly, 
tiered  process  for  regulation  of  storm 
water,  allowing  the  NPDES  permitting 
authority  to  manage  for  results  at  this 
time.  EPA  is  considering  making  other 
changes  to  improve  its  operation  of  the 
phase  I  storm  water  program  in  the 
comprehensive  phase  II  rulemaking 
action,  including  revising  phase  I 
municipal  application  requirements. 

The  regulation  issued  today  fulfills,  in 
part,  the  requirements  contained  in 
section  402(p)(6)  of  the  CWA.  It  is  being 
issued  by  EPA  today  after  consultation 
with  State,  local  officials,  Indian  Tribes, 
and  parts  of  the  regulated  and 
environmental  community.  The 
regulation,  which  is  the  first  of  a 
sequential  process,  is  consistent  with 
the  information  contained  in  the  Storm 
•  Water  Reports  to  Congress  and  the 
President's  Initiative  as  it  is  providing 
the  framework  of  a  tiered 
implementation  of  phase  II 
requirements,  allowing  the  NPDES 
permitting  authority  current  flexibility 
to  manage  for  results.  The  application 
requirements  allow  the  NPDES 
permitting  authority  to  bring  within  the 
phase  II  program  at  this  time  those 
phase  II  discharges  impacting  water 
quality  or  who  are  a  signi  Scant 
contributor  of  pollutants  and.  if  EPA 
does  not  take  action  to  change  its 
regulations,  will  require  a  permit 


application  from  all  phase  II  storm 
water  discharges  in  6  years. 

The  regulations  also  establish  a 
comprehensive  program  containing 
current  permit  application 
requirements.  The  permitting  authority 
will  be  able  to  establish  appropriate 
permit  requirements  on  a  case-by-case 
basis  at  this  time.  This  first  portion  of 
the  phase  II  program  establishes 
priorities  and  deadlines  for  permit 
applications,  which,  as  currently 
structured,  will  be  a  part  of  ihe  NPDES 
program.  These  requirements  and 
changes  to  40  CFR  122.26  and 
conforming  changes  to  other  NPDES 
requirements  in  part  122  are  required 
parts  of  State/Tribal  NPDES  programs 
(see  40  CFR  123.25).  The  initial  portion 
of  the  phase  II  program  which  is  being 
established  today  does  not  contain  a 
comprehensive  set  of  performance 
standards,  guidelines,  guidance, 
management  practices,  and  treatment 
requirements.  These  conditions  can  be 
established  by  the  jjermitting  authority 
on  a  case-by-case  basis  upon  permit 
issuance  to  designated  phase  II 
discharges.  Finally,  these  conditions 
may  be  further  defined  by  EPA  when  it 
revises  the  phase  II  program  regulations 
as  described  above. 

Today's  action  adopts  a  tiered 
approach  for  selection  of  high  priority 
sources  to  be  controlled  by  NPDES 
permits,  which  was  the  lead  option 
presented  for  public  comment  in  the 
September  1992  notice,  and  one  of  the 
options  most  favored  by  the  various 
groups  participating  in  the  effort 
conducted  in  early  1993  by  the 
Rensselaerville  Institute  and  EPA,  as 
well  as  the  Storm  Water  Reports  to 
Congress  and  the  President's  Clean 
Water  Initiative.  In  its  rulemaking  effort, 
EPA  believes  there  will  be  discussion 
with  its  partners  of  other  approaches 
that  will  provide  flexibility  to  the  States 
to  deal  with  sources  that  are  not  of  as 
high  a  priority  using  other  h-ameworks 
and  approaches. 

In  the  September  1992  phase  II  notice, 
EPA  invited  comment  on  various  issues 
regarding  phase  II  of  the  storm  water 
program,  including  the  appropriate 
deadlines  for  implementing  phase  II 
requirements.  The  comments  EPA 
received  on  this  issue  generally 
recommended  implementation  of  phase 
II  in  stages  and  reiterated  the  need  for 
time  to  prepare  regulations  and  to 
conduct  outreach  to  implement  the 
program,  as  well  as  the  need  to  wait  and 
study  the  results  of  implementation  of 
phase  I  of  the  program.  The  actions  EPA 
is  taking  today  are  consistent  with  these 
comments. 


S«m>ortiiig  DocunnMitatioB 

A.  Executive  Order  12866 

Under  ExecuUve  Order  12066  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant,"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  conmiunities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations,  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this 
rulemaking  significantly  reduces  the 
ciurent  regulatory  biuden  imposed  on 
phase  II  facilities.  This  rule  was 
submitted  to  OMB  for  review. 

B.  Executive  Order  12875 
Under  Executive  Order  12875, 

entitled  "Enhancing  the 
Intergovernmental  Partnership",  issued 
by  the  President  on  October  26, 1993, 
the  Agency  is  required  to  develop  an 
effective  process  to  allow  elected 
officials  and  other  representatives  of 
State  and  Tribal  governments  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  nroposals. 

EPA  fully  supports  this  oojective  and 
has  initiated  a  consultation  process  with 
both  States  and  Tribes  which  will  be 
continued  through  public  comment 
period  on  these  actions. 

Specifically,  EPA  has  discussed  this 
action  with  the  representatives  of  the 
States,  locals  governments,  the  Agency's 
American  Indian  Environmental  Office 
(AIEO),  and  parts  of  the  regulated 
community. 

The  reaction  of  the  States  is  positive. 
The  States  and  the  Association  of  State 
and  Interstate  Water  Pollution  Control 
Administrators  (ASIWPCA)  support  the 
approach  that  is  being  taken  under 
existing  law;  the  States  and  ASIWPCA 
also  support  concurrent  changes  to  the 
law.  ASIWPCA  has  submitted  a  letter  to 
the  Agency  dated  March  3,  1995,  which 
is  included  in  the  record  for  this  matter. 


EPA  has  responded  to  many  of 
ASIWPCA's  ccMnments  in  this  preamble. 

The  reaction  of  the  municipelkies  is 
that  they  prefer  a  statutory  change  now 
to  clarify  the  issue  once  and  for  all. 
Municipalities'  representatives 
(National  Association  of  Counties, 
National  League  of  Cities,  U.S. 
Conference  of  Mayors,  and  the  National 
Association  of  Flood  and  Stormwater 
Management  Agencies)  have  raised 
many  issues  to  the  Agency  and  have 
submitted  a  letter  dated  February  16, 
1995,  to  the  Agency  which  is  contained 
in  the  record  for  this  matter.  The 
mimicipaliUes  believe  that  it  is 
inappropriate  for  EPA  to  act  now  when 
Congress  may  act  on  this  matter,  that  the 
action  taken  by  EPA  is  not  in 
conformance  with  the  law,  and  that  EPA 
did  not  consult  with  local  officials  on 
this  matter.  EPA  has  responded  to  many 
of  the  municipalities'  concerns 
including  the  legal  basis  of  its  action 
and  potential  changes  to  the  statute  in 
this  preamble.  EPA  did  consult  with 
various  representatives  of  local 
governments  early  in  the  development 
of  this  regulation  as  well  as  more 
comprehensively  in  February. 

The  reaction  of  EPA's  AIEO  is 
positive;  the  Office  of  Water  will  work 
through  the  AIEO  to  provide  for  a  Tribal 
representative  to  participate  in  the 
inclusionary  process. 

EPA  believes  that  it  has  developed  an 
effective  process  to  obtain  input  from 
State,  Tribal  and  local  governments 
before  issuance  of  this  rule,  as  well  as 
receiving  comments  on  the  direct  final 
rule  and  accompanying  proposed 
rulemaking,  and  has  met  the 
consultation  requirements  for  States, 
federally  recognized  Tribes  and 
localities  under  the  terms  of  Executive 
Order  12875. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record- 
keeping burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget. 

EPA's  existing  information  collection 
request  (ICR)  entitled  "AppHcation  for 
NPDES  Discharge  Permit  and  Sewage 
Sludge  Management  Permit"  (OMB 
Number  2040-0086)  contains 
information  that  responds  to  this  issue 
for  all  storm  water  discharges,  including 
those  facilities  designated  into  the 
program.  EPA  will  review  and  revise  the 


estimates  contained  in  this  ICR,  as 
appropriate,  in  its  renewal  process. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities, 
and  defines  them  as  follows: 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  fKtpulation  of  less  than 
50.000. 

(2)  Small  business — any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field, 
as  defined  by  the  Small  Business 
Administration  regulations  imder  the 
Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

EPA  has  determined  that  today's  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
and  that  a  Regulatory  Flexibihty 
Analysis  therefore  is  unnecessary.  The 
basis  for  this  determination  is  through 
today's  action  EPA  is  benefiting  small 
entities  as  this  action  (1)  adopts  a 
common  sense  approach  to  deal  with 
the  issue  of  storm  water  phase  II 
requirements.  (2)  provides  the  ability  for 
the  State/Tribe  or  EPA  to  manage  for 
results  by  providing  flexibility  to  the 
permitting  authority  to  deal  with  storm 
water  phase  II  permitting  at  this  time 
based  on  water  quality  violations  or 
significant  contribution  of  pollutants, 
and  (3)  clarifies  and  reduces  currently 
applicable  burdens  for  those  facilities 
current  subject  to  phase  II  statutory 
requirements.  Finally,  the  Agency  is 
committed  to  issue  its  comprehensive 
storm  water  phase  II  program 
regulations  by  March  1.  1999;  in  that 
rulemaking  EPA  will  reconsider  its 
Regulatory  Flexibility  Act  analysis. 

E.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  written  statement  to 
accompany  proposed  rules  where  the 
estimated  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  be  $100  million  or  more  in  any  one 
year.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
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plan  for  informing  and  advising  any 
small  governments  that  may  be 
ngnificantly  and  uniquely  afCact  by  any 
rule. 

EPA  estimates  that  the  costs  to  State, 
local,  or  tribal  governments,  or  the 
private  sector,  from  this  rule  will  be  less 
than  $100  million.  This  rulemaking 
signific^tly  reduces  the  immediate 
regulatory  burden  imposed  on  phase  II 
facilities.  EPA  has  determined  that  an 
unfunded  mandates  statement  therefore 
is  unnecessary. 

Although  not  required  to  make  a 
finding  under  section  206,  EPA 
concludes  that  this  rule  is  cost-effective 
and  a  significant  reduction  in  burden  for 
State  and  local  governments.  In  a 
September  9,  1992,  Federal  Register 
notice,  EPA  invited  comment  process 
for  public  consideration  of  reasonable 
alternative  approaches  for  the  phase  II 
storm  water  program.  Today's  rule 
provides  for  the  first  step  for  any  of 
those  alternatives  by  providing  for  an 
orderly  process  for  development  of 
regulations.  By  establishing  regulatory 
relief  until  development  of  those 
alternative  approaches,  today's 
rulemaking  itself  provides  the  most 
cost-effective  and  least  burdensome 
alternative  to  achieve  the  objectives  of 
the  rule  at  this  stage,  consistent  with 
statutory  requirements. 

As  discussed  previously.  EPA 
initiated  consultation  with 
representative  organizations  of  small 
governments  under  Executive  Order 
12875.  In  doing  so,  EPA  provided  notice 
to  potentially  affected  small 
governments  to  enable  them  to  provide 
meaningful  and  timely  input.  EPA  plans 
to  inform,  educate,  and  advise  small 
governments  on  compliance  with  any 
requirements  that  may  be  develop  in 
further  development  of  storm  water 
phase  II  rules  in  the  course  of  the  wet 
weather  advisory  committee  convened 
for  this  purpose.  That  committee  will 
also  provide  advice  related  to 
reconsideration  of  existing  application 
requirements  that  already  affect  small 
governments. 

F.  Administrative  Procedure 
Requirements 

The  Agency  is  publishing  this  action 
as  a  "direct  final"  rule.  A  (hrect  final 
rule  is  not  an  "interim  final"  rule  (j.e. 
a  rule  which  provides  for  public 
comment  after  it  has  gone  into  effect); 
rather  it  is  a  rule  which  is  published 
%vith  a  delayed  effective  date  allowing 
for  the  receipt  of  and  response  to  public 
comment  before  the  rule  goes  into  effect. 
A  response  to  all  comments  received 
will  be  placed  in  the  docket  for  this 
rulemaking  prior  to  the  effective  date. 
This  rulemaking  thus  fully  complies 


with  notice-and-comment  requirements 
under  tiie  Administrative  Procedure  Act 
(APA).  EPA  has  chosen  to  use  the  direct 
final  approach  for  this  rule  because  the 
Agency  does  not  expect  to  receive 
significant  adverse  or  critical  comment 
and  to  allow  for  the  most  expeditious 
implementation  possible,  consistent 
with  the  APA.  Because  in  the  absence 
of  this  rule,  thousands  of  municipafities 
and  other  storm  water  discharges  are 
currently  operating  in  violation  of  the 
CWA,  EPA  believes  that  prompt 
implementation  of  this  rule  is  very 
important. 

However,  consistent  with  APA 
requirements,  if  EPA  does  receive 
significant  adverse  or  critical  comment, 
EPA  will  withdraw  this  rule  prior  to  its 
effective  date  and  proceed  with  a 
normal  rulemaking  process.  As  a  result, 
elsewhere  in  today's  Federal  Register. 
EPA  is  also  proposing  this  rule.  If  EPA 
decides  to  withdraw  the  direct  final  rule 
based  on  public  comment,  EPA  will 
proceed  with  rulemaking  based  on  this 
proposal.  There  will  not  be  an 
additional  comment  period,  so  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 

List  of  Subiects 


40  CFR  Part  122 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  substemces. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  124 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Hazardous  waste,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  March  29,  1995. 
Carol  M.  Browmer, 

Administrator. 

For  the  reasons  set  forth  in  this 
preamble,  parts  122  and  124  of  title  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  122— {AMENDED] 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

2.  Section  122.21  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (c)(1)  to  read  as  follows: 

9 1 22.21    A  ppllcation  for  a  permit 
(applicable  to  State  programs,  see  §  123.25). 

*         •         •         *         * 

(c)  Tjine  to  apply. 


(1)  •  *  •  New  discharges  composed 
entirely  of  storm  water,  other  than  those 
dischargers  identified  by  §  122.26(a)(1), 
shall  apply  for  and  obtain  a  permit 
according  to  the  application 
requirements  in  §  122.26(g). 

3.  Section  122.26  is  amended  as 
follows: 

a.  In  paragraph  (a)(1)  introductory  text 
by  revising  "CDctober  1,  1992"  to  read 
"October  1,  1994  ". 

b.  By  adding  paragraph  (a)(9)  as  set 
forth  below. 

c.  By  revising  the  title  of  paragraph  (e) 
introductory  text  as  set  forth  below; 

d.  In  paragraph  (e)(l)(ii)  by  revising 
the  phrase  "permit  applications 
requirements  are  reserved"  to  read 
"permit  application  requirements  are 
contained  in  paragraph  (g)  of  this 
section". 

e.  By  adding  paragraph  (g)  as  set  forth 
below. 

§  1 22.26    Storm  water  discharges 
(applicable  to  State  NPDES  programs,  see 
§123.25). 

(a)  *   •    • 

(9)  On  and  after  October  1,  1994, 
discharges  composed  entirely  of  storm 
water,  that  are  not  otherwise  already 
required  by  paragraph  (a)(1)  of  this 
section  to  obtain  a  permit,  shall  be 
required  to  apply  for  and  obtain  a 
permit  according  to  the  application 
requirements  in  paragraph  (g)  of  this 
section.  The  Ehrector  may  not  require  a 
permit  for  discharges  of  storm  water  as 
provided  in  paragraph  (a)(2)  of  this 
section  or  agricultural  storm  water 
runoff  which  is  exempted  from  the 
definition  of  point  source  at  §§  122.2 
and  122.3. 

•  •        •         •        » 

(e)  Application  deadlines  under 
paragraph  (a)(1).  •   •   • 

•  •        •        »        » 

(g)  Application  requirements  for 
discharges  composed  entirely  of  storm 
water  under  Clean  Water  Act  section 
402(p)(6).  Any  operator  of  a  point 
source  required  to  obtain  a  permit  under 
paragraph  (a)(9)  of  this  section  shall 
submit  an  application  in  accordance 
with  the  following  requirements. 

(1)  Application  deadlines.  The 
operator  shall  submit  an  application  in 
accordance  with  the  following 
deadlines: 

(i)  A  discharge  which  the  Ehrector 
determines  to  contribute  to  a  violation 
of  a  water  quality  standard  or  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States  shall  apply 
for  a  permit  to  the  Director  within  180 
days  of  receipt  of  notice,  unless 
permission  for  a  later  date  is  granted  by 
the  Director  [see  40  CFR  124.52(c));  or 


(ii)  All  other  discharges  shall  apply  to 
the  Director  no  later  than  August  2, 
2001. 

(2)  Application  requirements.  The 
operator  shall  submit  an  application  in 
accordance  with  the  following 
requirements,  unless  otherwise 
modified  by  the  Director: 

(i)  Individual  application  for  non- 
municipal  discharges.  The  requirements 
contained  in  paragraph  (c)(1)  of  this 
section. 

(ii)  Application  requirements  for 
municipal  separate  storm  sewer 
discharges.  The  requirements  contained 
in  paragraph  (d)  of  this  section. 

(iii)  Notice  of  intent  to  be  covered  by 
a  general  permit  issued  by  the  Director. 


The  requirements  contained  in  40  CFR 
122.28fb)(2). 

PART  124— [AMENDED] 

4.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  3901  et  seq.;  Safe 
Drinking  Water  Act,  42  U.S.C.  300(f)  et  seq.; 
Clean  Water  Act,  33  U.S.C.  1251  et  seq.; 
Clean  Air  Act,  42  U.S.C.  7401  et  seq. 

5.  Section  124.52  is  amended  by 
revising  the  parenthetical  statement  in 
paragraph  (c)  to  read  as  follows: 

§124.52    Permits  required  on  a  case-by- 
case  tMSis. 


(c)  •   •   •  [see  40  CFR  122.26  (a)(l)(v). 
(c)(l)(v),  and  (g)(l)(i))  •   *   • 

6.  Section  124.52  is  amended  by 
revising  the  next  to  the  last  sentence  in 
paragraph  (c)  to  read  as  follows: 

§124.52    Permits  required  on  a  caee  by- 
case  basis. 

*         *         •     '   •        • 

(c)  *  *  *  The  discharger  must  apply 
for  a  permit  under  40  CFR  122.26 
(a)(l)(v)  and  (c)(l)(v)  within  60  days  of 
notice  or  under  40  CFR  122.26(g)(l)(i) 
v«thin  180  days  of  notice,  unless 
permission  for  a  later  date  is  granted  by 
the  Regional  Administrator.  *   •   * 
(FR  Doc.  95-8209  Filed  4-6-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  124 

[FRL-6182-e) 
RIN  2040^080 

Amendment  to  Requirements  for 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permits 
for  Storm  Water  Discharges  Under 
Section  402(p)(6)  of  the  Clean  Water 
Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Today,  EPA  is  proposing 
changes  to  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permit  application 
regulations  under  the  Clean  Water  Act 
(CWA)  to  establish  a  sequential 
application  process  for  all  phase  II 
storm  water  discharges.  EPA  is  also 
proposing  to  establish  application 
requirements  for  these  discharges,  as 
well  as  making  other  conforming 
changes  to  other  portions  of  its  NPDES 
regulations.  In  the  final  rules  section  of 
this  Federal  Register,  the  Agency  is 
promulgating  these  changes  as  a 
"direct"  final  rule  because  the  Agency 
does  not  expect  significant  adverse  or 
critical  comments  and  wants  to  provide 
prompt  implementation  of  the  rule  as 
soon  as  possible  to  provide  for  certainty 
for  phase  II  storm  water  dischargers:  the 


Agency  also  believes  it  is  contrary  to  the 
public  interest  to  further  delay  the 
establishment  of  permit  application 
requirements  for  phase  11  storm  water 
discharges  at  this  time.  This  proposal 
invites  comment  on  the  substance  of  the 
direct  final  rule  in  the  "final  rules" 
section  of  today's  Federal  Register. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  6, 
1995. 

ADDRESSES:  Written  comments  on  this 
proposed  rule  may  be  submitted  using 
one  of  two  di  Cerent  methods. 

First,  comments  may  be  sent  to  the 
Comment  Clerk.  Water  Docket  (Storm 
Water  Phase  II  Proposed  Rule).  MC- 
4101.  Environmental  Protection  Agency. 
401  M  Street.  SW,  Washington  DC 
20460.  It  is  requested  that  an  original 
and  one  copy  of  the  comments  be 
provided  to  this  address.  Comments  will 
considered  to  be  timely  if  they  are 
postmarked  by  June  6. 1995. 
Commenters  who  would  like 
acknowledgement  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 

In  the  alternative.  EPA  will  accept 
comments  electronically;  EPA  is 
experimenting  with  electronic 
commenting.  Comments  should  be 
addressed  to  the  following  Internet 
address;  SWPH2-DFR©epamail  epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  will  be 


transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
(Eastern  time)  June  6.  1995.  Since  this 
is  still  experimental,  commenters  may 
want  to  submit  both  electronic 
comments  and  duplicate  paper 
comments.  This  document  has  also  been 
placed  on  the  Internet  for  public  review 
and  downloading  at  the  following 
location:  gopher.epa.gov. 

A  copy  of  the  supporting  information 
for  this  rule  is  available  for  review  at 
EPA's  Water  Docket.  Room  L-102.  401 
M  Street.  SW.  Washington.  DC  20460. 
For  access  to  the  docket  materials,  call 
(202)  260-3027  between  9  a.m.  and  3:30 
p.m.  (Eastern  time)  for  an  appointment. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Nancy  Cunningham,  Office  of 
Wastewater  Management,  Permits 
Division  (4203),  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington,  DC  20460,  (202)  260-9535. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  March  29,  1995. 
Carol  M.  Browner. 
Administrator. 

(PR  Doc.  9S-6210  Filed  4-6-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  N-e5-3»07;  FR-3870-N-01] 

Office  of  ttte  Assistant  Secretary  for 
Policy  Deveiopfnent  and  Research; 
Joint  Community  Development 
Program 

AGENCY:  OfHce  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  FY  1995. 

SUMMARY:  This  notice  announces  the 
availability  of  up  to  $12  million  of  FY 
1994  and  FY  1995  special  purpose  grant 
funding  for  the  Joint  Community 
Development  Program  (referred  to  in 
this  Notice  as  the  Joint  CD  Program). 
The  Joint  CD  Program,  authorized  by 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974.  and  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992, 
provides  special  purpose  grants  to 
institutions  of  higher  education  or  to 
States  and  units  of  general  local 
government  submitting  applications 
with  institutions  of  higher  education  to 
HUD  to  undertake  Community 
Development  Block  Grant  ehgible 
activities. 

For  this  funding  round.  HUD  seeks  to 
support  approximately  four  to  five 
Centers  for  Community  Revitalization  at 
institutions  of  higher  education.  These 
Centers,  funded  at  up  to  $3  miUion.  will 
undertake  large-scale,  multi-phased, 
multi-year  local  community 
revitalization  and  conununity  building 
activities.  Funded  Centers  can  assist 
neighborhoods  or  entire  localities. 
Institutions  of  higher  education  are 
required  to  apply  on  their  own,  rather 
than  submitting  jointly  with  a  State  or 
unit  of  general  local  government. 
However,  institutions  are  encouraged  to 
form  partnerships  with  units  of  general 
local  government  by  making  part  of  this 
funding  available  to  these  governments. 
Institutions  will  be  expected  to  show 
not  only  that  they  have  demonstrated 
capacity  to  undertake  community 
development  activities,  but  also  that 
they  currently  have,  or  can  readily 
obtain,  the  capacity  to  implement  a 
large-scale,  multi-phased,  multi-year 
community  revitalization  agenda. 

Additional  funding  for  development 
projects  undertaken  through  the  Joint 
CD  program  will  be  available  from  the 
Structured  Employment  Economic 
Development  Corporation  (Seedco),  a 
national  nunprofit  community 
development  support  organization.  In 
1986.  Seedco  received  major  funding 
from  the  Ford  Foundation  for  the 


National  Urban  Institutions  Program, 
aimed  at  revitalizing  low-income 
neighborhoods  through  partnerships 
embracing  community-based  groups, 
anchor  public  benefit  institutions  such 
as  universities  and  hospitals,  and  other 
key  organizations  including  local 
foundations.  Seedco  has  begun 
additional  neighborhood  revitalization 
programs  in  a  total  of  38  cities  with  the 
financial  support  of  several 
philanthropic  foundations,  socially 
responsible  corporate  investors,  and 
HIJD.  Seedco  will  make  available  a  total 
of  up  to  $2  million  in  low-interest  rate 
"gap"  financing  for  eligible  community 
revitalization  projects  undertaken  in 
cooperation  with  the  Centers  funded 
under  this  NOFA.  Only  nonprofit  tax- 
exempt  community-based  organizations 
can  be  the  recipients  of  Seedco  loans. 

The  NOFA  contains  information 
concerning: 

(1)  The  purpose  of  the  NOFA  and 
information  on  the  funding  available, 
objectives,  eligible  applicants  and 
activities,  and  selection  criteria; 

(2)  The  application  process,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(3)  A  checklist  of  application 
submission  requirements. 
DATES:  Application  kits  may  be 
requested  on  or  after  April  26.  1995 
from  the  address  set  forth  below  under 

ADDRESSES. 

Applications  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  Office  of  Policy 
Development  and  Research.  U.S. 
Department  of  Housing  and  Urban 
Development,  in  care  of  the  Division  of 
Budget,  Contracts,  and  Program  Control, 
in  Room  8230  by  4:30  p.m.  Eastern 
Standard  Time  on  July  5,  1995. 
Applications  faxed  to  this  address  will 
not  be  accepted.  The  above-stated 
application  deadline  is  firm  as  to  date, 
hour,  and  place.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  contact:  HUD  USER, 
ATTN:  Joint  CD  Program,  P.O.  Box 
6091,  Rockville,  Maryland  20850. 
Requests  for  application  kits  must  be  in 
writing,  but  requests  may  be  faxed  to: 
301-251-5747.  (This  is  not  a  toll  fiw 
number.)  Requests  for  application  kits 
must  include  the  applicant's  name. 


mailing  address  (including  zip  code), 
telephone  number  (including  area  code) 
and  must  refer  to  docimient  "FR-3870." 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships  in  the  Office  of  Policy      ' 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S.W.,  Room  8110, 
Washington,  DC  20410.  Telephone 
number  (202)  708-1537;  TDD  Number 
(202)  708-1455.  (These  are  not  toll-free 
numbers.)  Ms.  Karadbil  can  also  be 
cgntacted  via  Internet  at 
Jane_R._Karadbil©HUD.GOV. 

SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2535-0084. 

I.  Purpose  and  Substantive  Description 

Purpose 

This  program  is  designed  to  assist 
institutions  of  higher  education,  on  their 
own  or  with  States  and  units  of  general 
local  government,  to  expand  their  role 
and  effectiveness  in  addressing  local 
community  development  problems. 

adjectives 

The  objective  of  this  funding  round  is 
to  nurture  and  sustain  the  capacity  of 
institutions  of  higher  education  to 
engage  in  local  community 
revitalization  and  community  building 
activities.  HUD  seeks  to  support  entities 
that  will  have  the  capacity  to  undertake 
such  activities  over  the  long  term.  Thus, 
HUD  has  decided  to  use  this  funding 
round  to  support  a  small  number  of 
Centers  for  Community  Revitalization, 
rather  than  a  larger  number  of  small 
development  projects.  These  Centers 
can  assist  neighborhoods  or  entire 
localities.  They  can  be  new  or  existing 
entities.  Institutions  will  be  expected  to 
show  not  only  that  they  have 
demonstrated  capacity  to  undertake 
community  development  activities,  but 
also  that  they  currently  have,  or  can 
readily  obtain,  the  capacity  to 
implement  a  large-scale,  multi-phased, 
multi-year  community  revitalization 
agenda  in  concert  with  their  local 
communities.  These  agendas  should 
both  result  in  measurable  benefits  to 
their  communities  and  enable  the 
Centers  to  build  the  capacity  they  need 
to  institutionalize  their  role  in  future 
local  community  revitalization 
activities. 


In  addition.  Seedco.  a  national 
nonprofit  community  development 
support  organization  specializing  in 
forging  partnerships  between  urban 
institutions  (such  as  colleges, 
universities,  and  medical  centers),  will 
make  available  a  total  of  up  to  $2 
million  in  low-interest  rate  "gap" 
financing  for  eligible  community 
revitalization  projects  undertaken  in 
cooperation  with  the  Centers  funded 
under  thi«  NOFA. 

A.  Authority 

This  program  is  authorized  luider 
section  801(c)(2)  of  the  Housing  and 
Conununity  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992),  which  amended  section  107  of 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301  et  seq.)  to  add  a  new  category  of 
special  purpose  grants.  The  program  is 
governed  by  regulations  contained  in  24 
CFR  570.411. 

B.  Allocation  Amoimts  and  Form  of 
Award 

This  notice  annoimces  HUD's 
intention  to  award  up  to  $12  million 
(from  the  FY  1994  and  FY  1995 
appropriations)  to  fund  approximately 
four  to  five  Centers.  The  maximiun 
amount  awarded  to  any  applicant  will 
be  $3  million.  Because  of  the  multi- 
phase nature  of  the  projects  the  Centers 
will  undertake,  grant  funds  will  be 
available  until  expended.  The  loans 
made  available  through  Seedco  will  be 
made  after  grant  award  at  a  point  when 
they  are  needed  for  development 
activities.  In  response  to  this  NOFA,  an 
applicant  should  submit  only  a  general 
description  of  the  Seedco  loan 
requirements  associated  with  the 
Center's  project(s). 

C.  Eligibility 

1.  Eligible  Applicants. 

Under  this  funding  round,  only 
institutions  of  higher  education  with 
demonstrated  capacity  to  carry  out 
eligible  activities  under  Title  I  may 
apply.  Consortia  of  institutions  of  higher 
education  are  not  eligible  to  apply  for 
this  funding  round.  However, 
institutions  are  encouraged  to  engage 
units  of  general  local  government  to 
undertake  development  activities. 
Institutions  can  use  up  to  20  percent  of 
the  grant  funds  to  establish  and 
maintain  Centers  and  assist  localities  in 
planning  projects.  Institutions  may  also 
use  the  remaining  part  of  the  grant  for 
other  CDBG  eligible  activities.  However, 
they  are  encouraged  to  involve  their 
appropriate  units  of  general  local 
government  by  making  available  to 
these  governments  as  much  of  the 


funding  as  is  feasibly  possible.  Units  of 
general  local  government  can  pass  these 
funds  through  to  others,  including 
community-based  organizations.  The 
only  entities  eligible  to  receive  the 
Seedco  loans  are  nonprofit  tax-exempt 
community-based  organizations 
undertaking  development  projects  in 
cooperation  with  the  Centers. 

Demonstrated  capacity  to  carry  out 
eligible  activities  means  recent 
satisfactory  performance  by  the 
institution  of  higher  education's  staff 
designated  to  work  on  the  program, 
including  subrecipients  and  consultants 
firmly  committed  to  work  on  the 
proposed  activities,  in  Title  I  programs 
or  similar  programs  writhout  the  need  for 
oversight  by  a  State  or  unit  of  general 
local  government. 

Institution  of  higher  education  means 
a  college  or  xmiversity  granting  4-year 
degrees  and  accredited  by  a  national  or 
regional  accrediting  agency  recognized 
by  the  U.S.  Department  of  Education. 

2.  Eligible  Activities. 

Activities  that  may  be  funded  under 
this  section  are  those  eligible  under  24 
CFR  part  570 — Commimity 
Development  Block  Grants,  subpart  C — 
Eligible  Activities.  Activities  may  be 
designed  to  assist  residents  of  colonias, 
as  defined  in  Section  916(d)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L.  101-625),  to 
improve  fiving  conditions  and  standards 
within  colonias. 

AppUcants  are  expected  to  propose  a 
large-scale,  multi-phased,  multi-year 
strategy  for  addressing  local  community 
revitalization  needs.  The  strategy  can 
focus  on  one  neighborhood,  several 
neighborhoods,  or  the  entire  locahty. 
The  applicant  may  also  choose  to  assist 
more  than  one  locality.  In  this  case, 
activities  are  limited  to  a  central  city 
and  one  contiguous  jurisdiction.  For 
example,  an  applicant  could  work  with 
its  unit  of  general  local  government  on 
rebuilding  a  neighborhood,  including 
housing  rehabilitation,  job  training,  and 
education.  An  applicant  could  work 
with  its  local  school  district  on  a  multi- 
faceted  approach  involving  all  levels  of 
the  public  schools  in  order  to  prevent 
youths  from  dropping  out  of  school.  An 
applicant  could  work  with  its  central 
city  and  a  contiguous  suburb  on 
developing  affordable  housing.  Or  an 
applicant  could  work  with  several 
localities  to  implement  a  strategic 
economic  development  plan  for  the 
region.  If  any  applicant  proposes  to 
work  in  multiple  jurisdictions,  it  must 
demonstrate  the  benefits  to  all 
jurisdictions  involved.  Because  of  the 
size  of  these  grants,  applicants  are 
expected  to  propose  programs  which 


will  have  a  measurable,  substantive,  and 
long-term  impact  on  the  communities 
they  assist.  Applicants  will  also  be 
expected  to  use  these  programs  as  a 
vehicle  for  developing  the  capacity  to 
sustain  the  Center  in  conducting  similar 
work  over  the  lone  term. 

For  the  Seedco  loans,  eligible 
activities  include  affordable  housing, 
business  development  or  expansion, 
and  economic  development  projects 
including  social  services,  health, 
education,  {uid  other  similar  faciUties. 

While  Seedco  loans  will  be  available 
for  eligible  activities,  appUcants  should 
understand  that  they  are  not  required  to 
develop  projects  involving  Seedco 
loans,  nor  wall  selection  be  based  on  the 
inclusion  or  exclusion  of  such  activities 
in  an  application. 

Applicants  must  ensiu^  that  all 
project  activities  meet  one  of  the 
national  objectives  of  the  Commimity 
Development  Block  Grant  program,  as 
described  in  24  CFR  570.200. 
Apphcants  are  also  bound  by  the 
statutory  requirement  that  not  more 
than  20  percent  of  the  total  grant  be 
spent  on  planning  and  administration. 
TTie  15  percent  pubUc  service 
limitation,  applicable  to  units  of  general 
local  government,  is  not  applicable  to 
institutions  of  higher  education  who 
may.  thus,  choose  to  spend  any  portion 
of  the  grant  on  public  service  activities. 

The  use  of  grant  funds  awarded  under 
this  NOFA  to  pay  Seedco  to  provide 
technical  assistance  or  any  other  needed 
services  will  be  an  inefigible  activity.  It 
should  be  noted  that  this  restriction  is 
imjxjsed  solely  to  prevent  any 
appearance  of  a  conflict  of  interest, 
since  Seedco  is  a  partner  to  HUD  in  this 
joint  venture,  and  is  not  intended  to 
single  out  Seedco  for  any  other  reason. 

3.  Environmental  Keview 

(a)  General  information.  Joint 
community  development  planning  and 
institution  building  activities  are  not 
subject  to  environmental  review 
procedures,  but  proposed  physical 
development  must  be  reviewed  for 
environmental  impact.  Physical 
development  includes  acquisition, 
rehabilitation,  conversion,  lease,  repair, 
demolition  or  construction  of  property. 
Since  the  application  will  identify 
general  locations  of  joint  commimity 
development  activities  rather  than 
specific  sites  to  be  assisted,  the 
environmental  review  procedures  will 
not  be  conducted  until  specific  sites  for 
physical  development  (if  any)  are 
identified  by  the  grant  recipient.  Any 
activities  which  require  an 
environmental  review  cannot  be 
undertaken,  nor  any  grant  ftmds 
expended  on  these  activities,  until  such 
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reviews  are  completed.  Grants  will  be 
made  conditional  upon  the  p>erformance 
of  environmental  review  and  no  grant 
funds  for  physical  development  of 
specific  sites  can  be  drawn  down  until 
these  reviews  are  completed.  Applicants 
who  anticipate  the  use  of  the  grant  for 
physical  development  of  specific  sites 
are  encouraged  to  select  hazard-free  and 
problem-free  properties  for  their  joint 
community  development  activities. 

(b)  Environmental  assurance. 
Applications  shall  contain  an  assurance 
that  the  applicant  agrees  to  assist  HUD 
to  comply  with  the  environmental  laws 
and  authorities  at  24  CFR  part  50.  and 
that  the  applicant  will  (i)  supply  HUD 
with  information  necessary  for  HUD  to 
perform  any  necessary  environmental 
review  of  each  property;  (ii)  carry  out 
mitigating  measures  required  by  HUD  or 
select  alternate  eligible  property:  and 
(iii)  not  acquire,  rehabilitate,  convert  or 
demolish,  lease,  repair  or  construct  or 
otherwise  carry  out  any  program 
activities  with  respect  to  any  eligible 
site  or  property,  until  HUD 
environmental  clearance  for  the  site  or 
property  is  received. 

(c)  Environmental  procedures  and 
standards.  HUD  shall  determine 
whether  a  NEPA  environmental 
assessment  is  required.  Also  HUD  shall 
determine  whether  the  proposed 
property  triggers  thresholds  for  the 
applicable  Federal  environmental  laws 
and  authorities  listed  at  24  CFR  50.4  as 
follows: 

(1)  For  minor  rehabilitation  of  a 
building  and  any  property  acquisition 
(including  lease).  Federal  environmental 
laws  and  authorities  may  apply  when 
the  property  is:  (i)  Located  within 
designated  coastal  barriers;  (ii) 
Contaminated  by  toxic  chemicals  or 
radioactive  materials;  (iii)  Located 
within  a  floodplain;  (iv)  A  building  for 
which  flood  insurance  protection  is 
required;  (v)  Located  within  a  runway 
clear  zone  at  a  civil  airport  or  within  a 
clear  zone  or  accident  potential  zone  at 

a  military  airfield;  (vi)  Listed  on.  or 
eligible  for  listing  on,  the  National 
Register  of  Historic  Places;  located 
within,  or  adjacent  to  an  historic 
district,  or  is  a  property  whose  area  of 
potential  effects  includes  a  historic 
district  or  property; 

(2)  For  major  rehabilitation  of  a 
building  and  also  for  substantial 
improvement  in  floodplains,  in  addition 
to  paragraphs  (c)  (i)  through  (vi)  of  this 
section,  other  Federal  environmental 
laws  and  authorities  may  apply  when 
the  property:  (i)  Has  significant  impact 
to  the  human  environment;  (ii)  Is  a 
project  involving  five  or  more  dwelling 
units  severely  noise-impacted;  (iii) 
Affects  coastal  zone  management. 


(3)  For  new  construction,  conversion 
or  increase  in  dwelling  unit  density,  in 
addition  to  paragraphs  (c)(1)  (i)  through 
(vi)  and  paragraphs  (c)(2)  (i)  through  (iii) 
of  this  section,  other  Federal 
environmental  laws  and  authorities  may 
apply  when  the  property:  (i)  Is  located 
near  hazardous  industrial  operations 
handling  fuels  or  chemicals  of  an 
explosive  or  flammable  nature;  (ii) 
Affects  a  sole  source  aquifer;  (iii)  Affects 
endangered  species;  or  (iv)  Is  located 
within  a  designated  wetland. 

(d)  Minor  rehabilitation  mecms 
proposed  fixing  and  repairs:  (i)  Whose 
estimated  cost  is  less  than  75  percent  of 
the  property  value  after  completion;  (ii) 
That  does  not  involve  changes  in  land 
use  from  residential  to  nonresidential, 
or  from  nonresidential  to  residential; 
(iii)  That  does  not  involve  the 
demolition  of  one  or  more  buildings,  or 
parts  of  a  building,  containing  the 
primary  use  served  by  the  property;  and 
(iv)  That  does  not  increase  unit  density 
more  than  20  percent. 

(e)  Responsibility  for  compliance. 
HUD  shall  conduct  the  environmental 
review  in  accordance  with  24  CFR  part 
50.  Another  agency's  environmental 
review — including  a  review  prepared  by 
a  state,  local,  or  tribal  government 
authorized  under  24  CFR  part  58 — may 
he  adopted  in  cases  where  HUD  has 
obtained  such  other  review  and 
confirmed  that  the  previous  review 
covers  the  issues  that  require 
environmental  review  under  this  24 
CFR  50. 

IL  Selection  Process 

A.  General 

« 
Applications  for  funding  under  this 

NOFA  will  be  evaluated  competitively, 
and  points  Mrill  be  awarded  as  specifiecT 
in  the  Selection  Factors  section  below. 
Seedco  will  serve  as  a  technical  advisor 
to  HUD  in  the  application  review 
process,  reviewing  applications  and 
providing  advice  to  HUD  on  the 
feasibility  of  proposed  development 
projects.  However,  authority  to  select 
joint  CD  grantees  will  rest  solely  with 
HUD.  After  points  have  been  assigned 
based  on  the  factors,  all  applications 
will  be  put  in  rank  order.  Applications 
will  then  be  funded  in  rank  order  until 
all  funds  have  been  exhausted. 
However,  in  order  to  be  funded,  an 
application  must  receive  a  minimum 
score  of  70.  HUD  reserves  the  right  to 
fund  all  or  portions  of  the  proposed 
activities  identified  in  each  application, 
based  on  eligibility  of  the  proposed 
activities.  If  more  than  50  percent  of  the 
amount  requested  in  the  application  is 
for  ineligible  activities,  the  application 
will  not  be  funded. 


If  two  or  more  applications  have  the 
same  number  of  points,  the  application 
with  the  most  points  for  selection  factor 
(3),  "Institutionalization  of  the 
community  building  partnership,"  shall 
be  selected.  If  there  is  still  a  tie,  the 
application  with  the  most  points  for 
selection  factor  (5)  "Match,"  shall  be 
selected. 

If  the  amount  of  funds  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  (based  upon  the 
proposed  activities)  if  it  is  feasible  to 
fund  part  of  the  application  and  offer  a 
smaller  grant  to  the  applicant.  If  HUD 
determines  that  given  the  proposed 
activities  a  smaller  grant  amount  would 
make  the  activities  infeasible,  or  if  the 
applicant  turns  down  the  reduced  grant 
amount,  HUD  shall  make  the  same 
determination  for  the  next  highest 
ranking  application  until  all 
applications  vyith  scores  of  at  least  70 
points  or  available  funds  have  been 
exhausted. 

If  HUD  receives  an  insufficient 
number  of  applications  to  award  all 
funds,  or  if  funds  remain  after  HUD 
selects  all  approvable  applications,  HUD 
may  negotiate  increased  amounts  of 
grant  awards.  Increased  grants  will  be 
offered  in  rank  order  to  applicants  with 
scores  of  at  least  70  points. 

B.  Geographic  Distribution 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  a  geographic  distribution  of  funded 
projects.  If  HUD  decides  to  implement 
this  option,  it  will  select  at  least  one 
project  in  each  Federal  Census  Region. 

C.  Negotiations 

HUD  requires  that  all  successful 
applicants  participate  in  negotiations  to 
determine  the  specific  terms  of  the 
Statement  of  Work  and  grant  budget  (see 
IV.A.4).  In  cases  where  HUD  cannot 
successfully  conclude  negotiations, 
awards  will  not  be  made.  In  such 
instances,  HUD  may  elect  to  offer  an 
award  (in  an  amount  not  to  exceed  the 
amount  of  remaining  funds  available  for 
the  competition)  to  the  next  highest 
ranking  applicant  and  proceed  with 
negotiations  as  described  above. 

D.  Optional  Match 

Although  applicants  are  not  required 
to  provide  a  match  in  order  to  qualify 
for  funding,  those  that  do  will  be  at  a 
competitive  advantage  (see  section 
II.E.5). 

E.  Selection  Factors 

HUD  will  use  the  following  criteria  to 
rate  and  rank  applications  received  in 


response  to  this  NOFA.  The  factors  and 
maximum  points  for  each  factor  are 
provided  below.  The  mexiimnn  number 
of  points  is  100. 

Rating  of  the  "appbcant"  or  the 
"applicant's  organization  and  staff," 
unless  otherwise  specified,  will  include 
any  subrecipients  and  consultants 
which  are  firmly  committed  to  the 
project. 

1.  Addressing  the  Objectives  (Maximum 
Points:  25) 

The  extent  to  which  the  applicant 
addresses  the  objectives  of  this  program 
as  stated  in  paragraph  I  above. 
Applicants  must  address  how  the 
proposed  activities  will  both  revitalize 
some  aspect  of  the  locality(ies)  being 
assisted  (e.g.,  for  a  pressing  urban 
problem  such  as  housing,  education,  or 
crime  prevention  or  for  a  neighborhood) 
while  at  the  same  time  building  long- 
term  institutional  capacity  for  the 
Center  to  undertake  other  community 
revitalization  activities. 

In  rating  this  factor,  the  Department 
will  consider: 

a.  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  and  program  will  expand  its 
role  and  effectiveness  in  addressing 
community  revitalization/development 
needs  in  the  locality(ies)  being  assisted. 
The  applicant  should  explain  its  current 
role  in  community  revitalization  and 
how  that  role  would  change  and  be 
enhanced  as  a  result  of  this  grant.  The 
applicant  should  also  describe  the 
process  or  rationale  used  to  determine 
that  the  activities  selected  could  best 
ensure  this  sustainabUity. 

b.  The  extent  to  which  the  applicant 
demonstrates  how  the  proposed 
activities  vdll  make  a  substantial 
contribution  to  achieving  local 
community  revitalization/development 
objectives.  The  applicant  should 
identify  measurable  results  expected  to 
be  achieved  from  undertaking  the 
proposed  activities. 

c.  The  extent  to  which 
institutionalization  of  the  proposed 
functions  at  the  college  or  imiversity 
will  occur. 

d.  The  extent  to  which  there  is  non- 
Federal  (e.g..  State  and  local 
government,  private  sector,  or 
foundation)  interest  in  sustaining  the 
Center,  e.g.,  in  the  form  of  pledges  for 
future  funding  or  identification  of  future 
projects  to  be  undertaken. 

2.  Impact  of  the  Project  (Maximum 
Points:  20) 

The  extent  to  which  participation  of 
the  Center  in  these  activities  strengthens 
the  community  revitalization  activities 
of  the  locality(ies)  being  assisted. 


In  rating  this  factor,  the  Department 
will  consider  the  extent  to  which  the 
Center  is  innovative  or  defines  a  roie  for 
itself  which  does  not  dupHcate  or 
substitute  for  the  work  oiF  any  other 
entity  serving  the  commuinity. 

3.  Institutionalization  of  the  Community 
Building  Partnership  (Maximum  Points: 
10) 

The  extent  to  which  the  applicant 
demonstrates  that  the  proposed  project 
will  result  in  the  institutionalization  of 
a  community  building  partnership 
lietween  the  institution  of  higher 
education  and  the  local  community. 

In  rating  this  factor,  HUD  wall 
consider: 

a.  The  extent  to  which  the  Center 
results  in  a  formalization  of  a  long-term 
partnership  with  the  unit  of  general 
local  government,  including  the  extent 
to  which  funds  will  be  made  available 
to  the  unit  of  general  local 
govemment(s). 

b.  The  extent  to  which  the  Center 
results  in  the  creation  or  continuance  of 
a  structure  within  the  institution  of 
higher  education  to  undertake 
community  revitalization  and 
community  building  activities. 

4.  Management  Approach  (Maximum 
Points:  20) 

The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
management  approach  will  enable  the 
applicant  to  achieve  the  objectives  in 
section  I. 

In  rating  this  factor,  the  Department 
will  consider: 

a.  The  extent  to  which  the  applicant's 
proposed  management  plan: 

i.  Clearly  delineates  staff 
responsibilities  and  accountability  for 
all  work  required; 

ii.  Clearly  delineates  a  multi-phased 
agenda; 

iii.  Presents  a  work  plan  with  a  clear 
and  feasible  schedule  for  conducting  all 
project  tasks;  and 

iv.  Presents  a  reasonable  and  adequate 
plemned  budget  as  reflected  in  the 
budget  by  task  and  supporting  rationale 
and  justification  for  the  budget. 

b.  The  extent  to  which  the  institution, 
rather  than  sub-recipients,  is 
responsible  for  planning  and 
administration. 

5.  Match  (Maximum  Points:  10) 

The  extent  to  which  the  applicant 
demonstrates  the  financial  feasibility  of 
achieving  the  objectives,  including  die 
long-term  sustainability  of  the  Center. 

In  rating  this  factor,  the  Department 
will  consider  the  extent  to  which  the 
applicant  demonstrates  the  commitment 
of  matching  funds,  staffing,  services. 


and  other  in-kind  resources  to  the 
pn^ect.  Maximum  points  will  be 
awarded  to  applications  that  provide  a 
match  at  least  equal  to  the  grant  request. 

6.  Capacity  (Maximum  Points:  15) 

The  extent  to  which  the  applicant 
demonstrates  the  capacity  to  carry  out 
satisfactorily  the  proposed  activities  in 
a  timely  fashion,  including  successful 
performance  in  carrying  out  any  prior 
HUD-assisted  pirojects  or  activities. 

In  considering  this  factor,  the 
Department  will  consider: 

a.  The  extent  to  which  the  applicant 
demonstrates  how  recent  and  relevant 
the  experiences  of  the  staff  proposed  to 
undertake  the  project  are. 

b.  The  extent  to  which  the  applicant 
demonstrates  that  its  past  and  current 
projects  funded  by  HUD  and/or  other 
Federal  or  private  sector  sources  are  or 
have  been  completed  on  schedule  and 
have  met  or  are  meeting  the  goals 
established  for  that  funding. 

c.  The  extent  to  which  the  capacity 
developed  under  this  grant  can  sustain 
the  Center  over  the  long  term. 

d.  The  extent  to  which  the  applicant 
demonstrates  a  commitment  to  fair 
housing  and  equal  opportunity,  through 
activities  such  as  support  for  Minority/ 
Women  Owned  Businesses  or 
innovative  fair  housing  programs. 

III.  Application  Process 

A.  Obtaining  Applications 

To  obtain  a  copy  of  the  application 
kit,  contact:  HUD  USER,  ATTN:  Joint 
CD  Program,  P.O.  Box  6091,  Rockville, 
Maryland  20850.  Requests  for 
application  kits  must  be  in  writing,  but 
requests  may  be  faxed  to:  301-251-5747 
(this  is  not  a  toll-free  number).  Requests 
for  application  kits  must  include  the 
applicant's  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code)  and  must  refer  to 
document  "FR-3870".  HUD  strongly 
recommends  the  use  of  the  fax 
transmission  option  to  promote 
accuracy  and  expedite  HUD  response 
time.  Application  kits  may  be  requested 
on  or  after  April  26, 1995. 

B.  Application  Deadline 

To  be  considered  for  funding,  the 
application  package  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  Office  of  Pohcy 
Development  and  Research,  U.S. 
Department  of  Housing  and  Urban 
Development,  in  care  of  the  Division  of 
Budget,  Contracts,  and  Program  Control, 
Room  8230,  451  Seventh  Street,  SW., 
Washington,  DC  20410  by  4:30  p.m. 
Eastern  Standard  Time  on  July  5,  1995. 
AppUcations  faxed  to  this  address  will 
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not  be  accepted.  The  application 
deadline  is  firm  as  to  date,  hour  and 
place.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 

IV.  Qiecklist  of  Application  Submission 
Requirements 

A.  Application  Content 

The  application  kit  contains 
instructions  which  must  be  followed  in 
submitting  an  application.  The 
following  is  a  checklist  of  the 
application  contents  that  will  be 
speciHed  in  the  Request  for  Grant 
Applications  (the  technical  term  for  the 
application  kit): 

(1 )  Transmittal  letter  signed  by  the 
Chief  Executive  Officer  of  the 
institution: 

(2)  OMB  Standard  Forms  424 
(Application  for  Federal  Assistance), 
Form  424B  (Non-Construction 
Assurances)  and  Budget  Summary; 

(3)  Executive  summary  of  the 
proposed  project; 

(4)  Statement  of  Work  (no  more  than 
15  pages)  which  must  describe  the 
community(ies)  and,  if  appropriate, 
neighborhooc'(s)  to  be  assisted  and  the 
tasks  or  activities  that  will  be 
undertaken  with  project  funds. 

(5)  If  the  applicant  proposes  to  work 
in  more  than  one  jurisdiction,  an 
explanation  of  the  benefits  to  all 
jurisdictions  involved. 

(6)  Narrative  sunmiary  of  Project 
Management  Work  Plan,  describing  the 
tasks,  schedule,  and  staff  needed  to 
accomplish  the  project. 

(7)  A  general  description  of  the  kinds 
of  activities  for  which  Seedco  assistance 
would  be  needed. 

(8)  Letters  from  the  appropriate 
sources  attesting  to  the  provision  of  any 
matching  funds. 

(9)  Narrative  statement  addressing 
each  of  the  rating  factors  in  Section  11. E. 

(10)  Where  there  are  any  fair  housing 
or  civil  rights  issues,  the  applicant 
should  address  them.  The  applicant 
should  also  address  any  unresolved 
civil  rights  andyor  equal  opportunity 
issues  that  resulted  from  findings  or 
attempted  resolutions  with  respect  to 
agencies  or  departments  other  than 
HUD,  e.g.,  the  Department  of  Education, 
the  Department  of  Labor,  the 
Department  of  Health  and  Human 
Services,  or  the  Department  of 
Agriculture,  that  are'known  or  become 
known  to  the  applicant. 


D.  Certifications  and  Exhibits 

Applications  must  also  include  the 
following  documents.  In  the  absence  of 
independent  evidence  which  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  made  by  the  applicant,  the 
required  certifications  will  be  accepted 
by  HUD.  However,  if  independent 
evidence  is  available,  HUD  may  require 
further  information  or  assurances  to  be 
submitted  in  order  to  determine 
whether  the  applicant's  certifications 
are  satisfactory. 

(1)  Drug-Free  Workplace  Certification. 

(2)  Form  SF-LLL.  Disclosure  of 
Lobbying  Activities,  if  applicable. 

(3)  Form  HUD-2280.  Applicant/ 
Recipient  Disclosure/Update  Report. 

(4)  A  copy  of  the  institution's  most 
recent  audit  specifying  that  the 
applicant's  accounting  system  meets  the 
requirements  of  OMB  Circulars  A-21 
and  A-110  or  a  letter  from  the  Chief 
Financial  Officer  of  the  applicant's 
organization  stipulating  they  are  in 
compliance  with  the  requirements  of 
OMB  Circulars  A-21  and  A-110. 

(5)  A  letter  trom  the  chief  Executive 
officer  or  resolution  of  the  governing 
body  of  the  affected  locality  or  localities 
in  which  the  activities  are  to  be 
undertaken  that  the  activities  are  not 
inconsistent  with  the  locality's 
Consolidated  Plan  (see  24  CFR  part  91). 
If  the  activities  will  take  place  in  more 
than  one  locality,  a  letter  or  resolution 
from  each  locality  should  be  submitted. 

(6)  A  certification  that  the  citizens 
likely  to  be  affected  by  the  project, 
regardless  of  race,  color,  creed,  sex. 
national  origin,  familial  status,  or 
handicap,  have  been  provided  an 
opportunity  to  comment  on  the  proposal 
or  application. 

V.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  cure  period.  HUD  will  disqualify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 


VI.  Other  Matters 

A.  Environmental  Impact 

■    A  Finding  of  No  Significant  Impact 
?Mdth  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  use  4332).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development.  Room 
10276.  451  Seventh  Street.  SW., 
Washington.  DC  20410. 

B.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  Specifically,  the  notice  solicits 
participation  in  an  effort  to  provide 
assistance  to  institutions  of  higher 
education  to  expand  their  role  in 
addressing  community  development 
needs  in  their  localities  and  does  not 
impinge  upon  the  relationships  between 
the  Federal  government  and  State  or 
local  governments. 

C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  ffimily 
formation,  maintenance,  emd  general 
well-being.  The  assistance  to  be 
provided  by  the  funding  under  this 
NOFA  is  expected  to  help  local 
residents  to  become  self-sufficient  by 
improving  living  conditions  and 
standards.  Accordingly,  since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  considered  necessary. 

D.  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 


days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

E.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  HUD  Reform  Act  was 
published  on  May  13,  1991  (56  FR 
22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  this  funding 
competition.  The  requirements  of  the 
rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
comp)etition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Apphcants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 


to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
field  Counsel,  or  Headquarters  counsel 
for  the  program  to  which  the  question 
pertains. 

F.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  £md  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amoimt  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17.  1991  (56  FR  22912).  The 
final  rule  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  part  86, 
particularly  the  examples  contained  in 
Apf>endix  A  of  the  regulation. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  Room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington.  DC  20410-3000. 


Telephone:  (202)  708-3815  TDD:  (202) 
708-1112.  These  are  not  toll-free 
numbers.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Autkority:  Section  107  of  Title  I.  Housing 
and  Community  Development  Act  of  1974 
(42  U.S.C.  5301  et  seq.,  section  801(c)(2)  of 
the  Housing  and  Community  Development 
Act  of  1990  (Pub.  L  102-550,  approved 
October  28,  1992). 

Dated:  March  30,  1995. 
Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research 

(FR  Doc.  95-8548  Filed  4-6-95;  8:45  am) 
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24  CFR  Part  29 

[Docket  No.  R-05-1776;  FR-37»»-P-01] 

RiN  2501 -ABM 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  HUD  proposes  to  implement 
recent  legislation  which  authorizes  the 
Secretary  of  Housing  and  Uriun 
Development,  as  a  matter  of  Federal 
law,  to  exercise  a  statutory  nonjudicial 
power  of  sale  with  respect  to  any 
defaulted  single  family  mortgage  held 
by  the  Secretary  under  titles  I  or  II  of  the 
National  Housing  Act  or  under  section 
312  of  the  Housing  Act  of  1964. 
DATES:  Comments  due  date:  Comments 
on  this  proposed  rule  must  be  submitted 
on  or  before  June  6,  1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW., 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  will  be  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Bruce  S.  Albright,  Office  of  the  General 
Counsel.  Room  9258.  Department  of 
Housing  and  Urban  Development, 
Washington,  DC  20410.  (202)  708-0303. 
A  telecommunications  device  for  the 
hearing  impaired  (TDD)  is  available  at 
(202) 708-3259. 

SUPPt.EMENTARY  INFORMATION: 

Authority 

HUDs  Fiscal  Year  1995 
Appropriations  Act  (Pub.  L.  103-327, 
approved  September  28,  1994) 
incorporated  by  reference,  through 
conference  amendment  54  of  H.R.  4624. 
the  Single  Family  Mortgage  Foreclosure 
Act  of  1994  (the  Act),  which  appeared 
in  title  VllI  of  S.  2281.  as  reported  on 
July  13.  1994.  This  statute,  codified  at 
12  U.S.C.  3751-3768.  establishes  a 
nonjudicial  procedure  which  HUD  may 
follow  to  foreclose,  as  a  matter  of 
Federal  law.  any  defaulted  single  family 
mortgage  HUD  holds  under  titles  I  or  II 
of  the  National  Housing  Act,  12  U.S.C. 


1701  e(  seq..  or  section  312  of  the 
Housing  Act  of  1964.  42  U.S.C.  1452b. 
The  procedure  is  similar  to  that  used  in 
those  States  whose  laws  authorize 
nonjudicial  foreclosures.  The  new 
authority  is  patterned  after  the 
Multifamily  Mortgage  Foreclosure  Act 
of  1981  (Multifamily  Act).  12  U.S.C. 
3701-3717.  which  was  implemented  in 
1984. 

The  Department  intends  to  publish  a 
delegation  of  authority  to  delegate  to  the 
General  Counsel  of  HUD  the  authority 
under  the  Act  to  appoint  a  foreclosure 
commissioner  or  commissioners,  to  fix 
the  compensation  of  commissioners, 
and  to  promulgate  implementing 
regulations. 

Need  for  Nonjudicial  Foreclosure 

Various  factors  precipitated  the  need 
for  this  statute  and  its  implementation. 
First,  the  multiplicity  of  State  laws 
under  which  HUD  forecloses  defaulted 
mortgages  presents  a  burden  to  the 
programs  involved  which  can  be 
detrimental  to  the  properties  and  to  the 
communities  in  which  they  are  located. 
Second,  long  periods  of  time  to 
complete  foreclosures  under  certain 
State  laws  lead  to  deterioration  in  the 
condition  of  the  properties  involved. 
This  delay  necessitates  substantial 
Federal  management  and  holding 
expenditures,  increases  the  risk  of 
vandalism,  fire  loss,  depreciation, 
damage  and  waste,  which  adversely 
affects  the  neighborhoods  in  which  the 
properties  are  located.  Third,  these 
conditions  seriously  impair  HUD's 
ability  to  protect  the  Federal  financial 
interest  in  the  affected  properties  and 
frustrates  attainment  of  the  objectives  of 
the  underlying  program  authorities. 
Fourth,  the  availability  and  the  use  of  a 
uniform  and  more  ex(>editious 
nonjudicial  foreclosure  procedure  will 
help  to  alleviate  these  conditions.  Fifth, 
providing  HUD  with  a  nonjudicial 
foreclosure  procedure  will  reduce 
unnecessary  litigation  by  removing 
judicial  foreclosures  from  court 
calendars.  Sixth,  use  of  this  new 
nonjudicial  procedure  will  further  the 
objectives  of  the  HUD  Reform  Act  and 
the  National  Affordable  Housing  Act  by 
ensuring  that  the  Department 
administers  its  programs  in  a 
businesslike  and  financially  sound 
manner. 

The  procedures  proposed  by  this  rule 
would  streamline  and  expedite  the 
foreclosure  process.  However, 
foreclosure  itself  is  a  last  step  taken  only 
after  extensive  efforts  to  bring  a 
delinquent  mortgage  current  have  been 
unsuccessful.  Before  a  foreclosure  is 
commenced,  the  Department  has 
already  provided  the  delinquent 


mortgagor  with  notice  and  the 
opportunity  to  enter  into  workout 
agreements  in  order  to  provide 
alternatives  to.  and  avoid,  foreclosure. 
The  Secretary  has  a  dual 
responsibility — a  responsibility  to  the 
insurance  funds  and  a  responsibility  to 
the  home  ownership  needs  of  persons 
assisted  by  the  Department.  In  drafting 
this  rule,  the  Department  has  taken  into 
consideration  that  foreclosure  will  be 
commenced  only  after  extensive 
attempts  to  correct  the  default.  The 
Department  believes  that  the  rule 
balances  these  two  responsibilities,  and 
public  comment  is  invited  on  this  point. 

Scope 

The  proposed  rule  applies  to  any 
mortgage  that: 

— Is  security  for  a  one-  to  four-family 
dwelling,  was  previously  insured 
under  title  I  or  title  11  of  the  National 
Housing  Act.  and  is  held  by  HUD  by 
reason  of  assignment  or  otherwise,  or 
that  HUD  holds  following  acquisition 
and  subsequent  sale  of  the  property 
pursuant  to  a  purchase  money 
mortgage  agreement;  or 

— Is  security  for  a  one-  to  four-family 
dwelling  on  which  HUD  made  a 
rehabilitation  loan  pursuant  to  section 
312  of  the  Housing  Act  of  1964.  as  it 
existed  before  the  repeal  of  that 
section  by  section  289  of  the  National 
Affordable  Housing  Act  (except  that 
when  a  one-to  four-family  dwelling  is 
combined  with  non-residential  space 
in  a  "mixed  use"  project,  the 
mortgage  is  not  covered  by  this  Act 
and  this  part). 

The  nonjudicial  foreclosure 
procedures  proposed  under  this  rule 
will  be  available  for  use  by  HUD  in 
connection  with  any  such  mortgage, 
irrespective  of  the  date  of  execution. 
The  procedure  is  similar  to  the  deed  of 
trust  foreclosure  procedure  used  in 
approximately  one-half  of  the  States.  To 
the  extent  that  a  mortgagor  has  legal  or 
equitable  defenses,  the  mortgagor  would 
be  free  to  seek  injunctive  relief  in  the 
courts. 

Outline  of  Foreclosure  Procedures 

The  procedures  authorized  by  this 
statute  are  as  follows.  Upon  determining 
that  a  mortgage  should  be  foreclosed, 
HUD  or  its  designee  names  a  foreclosure 
commissioner  to  conduct  the 
foreclosure  and  sale  in  accordance  with 
the  requirements  of  the  statute.  The 
foreclosure  commissioner  will  have 
previously  been  found  eligible  by  the 
Department  to  serve  as  a  foreclosure 
commissioner  for  HUD's  cases.  The 
commissioner  commences  the 
foreclosure  by  serving  a  Notice  of 


Default  and  Foreclosure  Sale.  The 
contents  of  this  notice  and  the  manner 
in  which  it  is  to  be  served  are  set  forth 
in  the  statute  and  the  regulations. 

If  a  substitute  foreclosure 
commissioner  is  designated,  foreclosure 
would  continue  unless  the  substitute 
commissioner  finds  that  continuation 
would  unffiirly  affect  the  interests  of  the 
mortgagor.  If  a  sale  is  adjourned  to 
another  day,  a  new  Notice  of  Default 
and  Foreclosure  Sale  must  be  served. 

After  the  service  requirements  are 
met,  the  commissioner  or  his  designee 
conducts  the  foreclosure  sale  at  the  date 
and  time  specified  in  the  Notice  of 
Default  and  Foreclosure  Sale  and 
disposes  of  the  sale  proceeds  as 
provided  by  the  statute.  No  other 
proceeding  to  foreclose  the  mortgage 
can  be  continued  or  initiated  during  the 
pendency  of  a  foreclosure  under  these 
regulations.  The  statute  authorizes  the 
commissioner  to  convey  title  to  the 
purchaser  and  requires  the 
commissioner  to  establish  a  record  of 
the  foreclosure  and  sale. 

From  the  proceeds  of  the  foreclosure 
sale,  or  from  other  available  sources  if 
funds  are  insufficient,  the  commissioner 
is  reimbursed  for  reasonable  costs  of  the 
foreclosure  sale  and  is  paid  a  fee  for  his 
or  her  services  in  an  amount  to  be 
established  by  HUD. 

Notice  Requirements 

The  statute  and  regulations  set  forth 
extensive  emd  thorough  requirements  for 
service  of  the  Notice  of  IDefault  and 
Foreclosure  Sale  on  the  current  owner, 
all  mortgagors  of  record  and  other 
interested  parties.  The  Notice  of  Default 
and  Foreclosure  Sale  must  set  forth 
information  on  the  foreclosure 
commissioner,  identification  of  the 
property  covered  by  the  mortgage,  and 
specific  information  about  the  failure  to 
pay  or  other  default. 


Mortgagor  Protections 

Since  a  foreclosure  extinguishes 
property  rights,  the  statute  and  the 
proposed  rule  contain  numerous 
provisions  to  protect  the  interests  of  the 
mortgagor  of  the  property  subject  to 
foreclosure  sale,  tenants  and  other 
interested  parties.  The  foreclosure 
commissioner  must  be  resp>onsible, 
financially  sound,  and  competent  to 
conduct  the  foreclosure.  The 
commissioner  is  specifically  authorized 
to  adjourn  or  cancel  the  sale  if 
conditions  are  not  conducive  to  a  sale 
that  is  fair  to  the  mortgagor.  The 
mortgagor  and  other  interested  parties 
are  notified  in  writing  about  the 
designation  of  the  foreclosure 
commissioner  and  about  the  designation 
of  any  substitute  commissioner.  Even  if 


not  so  provided  in  the  mortgage 
instrument,  under  the  Act  and  these 
regulations,  the  mortgagor  has  the  right 
to  have  the  mortgage  reinstated  one  time 
by  bringing  the  mortgage  current  or 
curing  a  nonmonetary  default  with 
respect  only  to  foreclosures  being 
carried  out  under  this  part.  Subsequent 
reinstatements  can  be  made  only  at  the 
discretion  of  the  Department. 

Efifect  on  State  Law 

The  statute  provides  that  its  purpose 
is  to  create  a  uniform  Federal 
foreclosure  remedy  for  single  family 
mortgages  within  its  scope.  The  intent 
of  the  Secretary  with  respect  to  the 
enforcement  of  these  regulations  is  that 
they  wrill  be  governed  by  Federal  law 
and  vdll  not  be  subject  to  conflicting  or 
varying  State  laws  unless  otherwise 
expressly  noted. 

The  statute  and  the  regulations  also 
provide  that  there  will  be  no  right  of 
redemption,  or  right  of  possession  based 
on  a  right  of  redemption,  in  the 
mortgagor  or  others  subsequent  to  a 
foreclosure  of  a  mortgage  completed 
pursuant  to  this  statute.  If  redemption 
periods  provided  under  State  law — up 
to  18  months  or  longer  in  some  States — 
were  applied  to  these  mortgages, 
salability  of  the  properties  involved 
would  be  seriously  impaired  and  their 
rehabilitation  and  improvement 
discouraged.  Such  a  result  would 
increase  the  Federal  financial  exposure 
and  fiiistrate  achievement  of  the 
program's  objectives  and  the  national 
housing  goals.  State  redemption  laws 
have  previously  been  preempted  in 
connection  with  the  foreclosure  of  HUD- 
held  title  II  mortgages  under  section 
204(7)  of  the  National  Housing  Act,  12 
U.S.C.  1710(7),  and  v«th  respect  to 
section  312  mortgages  under  section  701 
of  the  HUD  Reform  Act  of  1989.  42 
U.S.C.  1452c. 

Scope  of  Final  Rule 

In  conjunction  with  its  efforts  to 
streamline  and  reduce  regulations,  the 
Department  is  considering  the  option  of 
issuing  a  much  briefer  final  rule  for 
Nonjudicial  Foreclosure  of  Single 
Family  Mortgages  after  considering 
comments  on  this  proposed  rule.  The 
procedures  that  are  in  the  statute  would 
not  be  repeated  in  the  final  rule  as  they 
are  in  this  proposed  rule.  The  final  rule 
would  instead  consist  of  provisions  that 
address  only  those  areas  where  the 
statute  gives  ttie  Secretary  discretion  to 
act  or  for  which  clarification  and 
additional  detail  are  necessary. 
Nonjudicial  foreclosures  would  be 
conducted  with  reference  to  the  statute 
and  the  abbreviated  final  rule,  or 
through  the  use  of  a  guidebook  with 


instructions  for  foreclosure 
commissioners  which  the  Department 
would  make  available  to  the  public.  The 
Department  specifically  requests 
comment  on  this  point. 

Other  Matters 

Environmental  impact 

In  accordance  with  40  CFR  1508.4  of 
the  CEQ  regulations  and  24  CFR  50.20 
of  the  HUD  regulations,  the  poUcies  and 
actions  proposed  in  this  document  are 
determined  not  to  have  the  potential  of 
having  a  significant  impact  on  the 
quality  of  the  human  environment  and 
therefore  further  environmental  review 
under  the  National  Environmental 
Policy  Act  is  not  necessary. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and,  by  approving  it. 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  is  limited  to 
implementation  of  statutory  authority 
for  the  nonjudicial  foreclosure  of  HUD- 
held  single  family  mortgages,  and  there 
are  no  unusual  procedures  that  would 
need  to  be  complied  with  by  small 
entities. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  proposed  rule 
would  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  smd  general  well-being, 
and  thus  is  not  subject  to  review  under 
the  Order.  The  proposed  rule 
implements  procedures  for  the 
nonjudicial  foreclosure  of  HUD-held 
single  family  mortgages.  These 
procedures  would  impact  those  families 
who  would  be  required  to  vacate  more 
quickly  than  under  other  procedures. 
However,  this  impact  is  expected  to  be 
small,  and  would  be  offset  by  the  benefit 
to  families  to  the  extent  that  these 
procedures  decrease  the  risk  to  single- 
family  housing  of  vandalism,  fire  loss, 
depreciation,  and  damage  and  waste, 
fjid  the  attendant  adverse  effects  on  the 
neighborhoods  in  which  the  properties 
are  located. 

Executive  Order  12512,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  although  this  proposed 
rule  would  have  an  effect  on  States  or 
their  political  subdivisions,  and  the 
relationship  between  the  Federal 
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government  and  the  States,  the 
provisions  of  this  propos<Kl  rule  do  not 
have  "iederalisia  implications"  within 
the  meaning  of  the  Order  because  the 
authorizing  statute  provides  for  the 
preemption  of  State  law. 

Semiannual  Agenda  of  Regulations 

This  proposed  rule  was  not  listed  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14. 
1994  (59  PR  57632)  under  Executive 
Order  12866  and  the  Regulatory 
FlexibiUty  Act. 

Ust  «r  SvMects  ia  24  era  Pail  29 

Mortgages.  Foreclosures. 

Accordingly,  title  24  CFR  is  proposed 
to  be  amended  by  adding  a  new  part  29. 
to  read  as  follows: 

PARTlf— MONJUOtClAL 
FOAECLOSUrtC  OF  SIMGLE  FAMH.Y 
MOmXMOES 

Subpart  A— Q«Mral 

29.1     Purpose. 

29.3    Sc»pe  and  applicability. 

29.5     Definitions. 

Subpart  B—Procaduraa 

29. 101     Designation  of  foreclosure 

commissioner. 
29  103     Prerequisites  to  foreclosure. 
29. 105    Commencement  of  foreclosure. 
29.107     Noliceofdeteult  and  foreclosure 

sale. 
29.109    Service  of  Notice  of  Default  and 

Foreclosure  Sale. 
29.111     Presale  reinstatement 
29.113    Conduct  of  sale. 
29. 1 1 5    Ad|oumment  or  cancel  lation  of  sale. 
29.117     Validity  of  sale. 
29.119    Foreclosure  costs. 
29.121     Disposition  of  sales  proceeds. 
29.123     Transfer  of  title  and  possession. 
29.125    Redemption  rights. 
29.127    Record  of  foreclosure  and  sale. 
29.129    Effect  of  sale. 
29.131    Computation  of  time. 
29.133    Deficiency  judgment. 

Authority:  12  U.S.C.  1715b.  3751-3768:  42 
U.S.C  1452b.  3535(d). 

Sul)part  A — Qanaral 

$29.1    Pufpoaa. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Single  Family  Mortgage 
Foreclosure  Act  of  1994  (the  Act).  12 
U.S.C.  3751-3768.  This  Act  creates  a 
uniform  Federal  remedy  for  foreclosure 
of  mortgages  covering  single  family 
properties  which  are  held  by  the 
Secretary  of  Housing  and  Urban 
Development  pursuant  to  Title  I  of  the 
National  Housing  Act.  12  U.S.C.  1702  et 
seq..  Title  II  of  the  National  Housing 
Act.  12  use.  1707  et  seq..  or  Section 
312  ofthe  Housing  Act  of  1964,42 
U.S.C.  1452b  (as  it  existed  before 


repeal).  The  Secretary's  powers  under 
the  Act  to  appoint  a  foreclosure 
commissioner  or  commissioners  and 
substitutes  therefor,  to  fix  the 
compensation  of  commissioners,  and  to 
promulgate  implementing  regulations, 
have  been  delegated  to  the  HUD  General 
Counsel. 

(b)  The  availability  of  uniform  and 
more  expeditious  procedures,  with  no 
right  of  redemption  in  the  mortgagor  or 
others,  for  the  foreclosure  of  these 
mortgages  by  the  Department,  will 
■maliorate  the  negative  consequences  of 
the  disparate  State  laws  under  which 
mortgagee  covering  one-  to  four-family 
residential  properties  are  foreclosed  on 
behalf  of  HUD.  The  long  f>eriods  of  time 
that  are  required  under  State  law  to 
complete  foreclosure  of  such  mortgages 
lead  to  deterioration  in  the  condition  of 
the  properties  involved,  necessitate 
substantial  Federal  holding 
expenditures,  increase  the  risk  of 
vandalism.  Rre  loss,  depreciation, 
damage,  and  waste  with  respect  to  the 
properties,  and  adversely  affect  the 
neighborhoods  in  which  the  properties 
are  located.  These  consequences 
seriously  impair  the  ability  of  HUD  to 
protect  Federal  financial  interests  in  the 
properties  and  frustrate  attaining  the 
objectives  of  the  underlying  Federal 
program  authority.  Use  of  this 
nonjudicial  foreclosure  procedure  will 
also  reduce  unnecessary  litigation, 
which  contributes  to  already 
overcrowded  court  calendars,  by 
removing  many  foreclosures  from  the 
courts. 

S2«.3    Scope  and  appllcabNIty. 

(a)  Scope.  Under  this  part,  the 
Secretary  may  foreclose  on  any 
defaulted  single  family  mortgage  (as 
deflned  in  §  29.5)  encumbering  real 
estate  in  any  State  regardless  of  when 
the  mortgage  was  executed. 

(b)  Applicability.  The  Secretary  may, 
at  the  Secretary's  option,  use  other 
procedures  to  foreclose  defaulted  single 
family  mortgages,  including  judicial 
foreclosure  in  State  or  Federal  Court, 
and  nonjudicial  foreclosures  under  State 
law  or  any  other  Federal  law.  This  part 
applies  only  to  foreclosure  procedures 
authorized  by  the  Act  and  not  to  any 
other  foreclosure  procedures  the 
Secretary  may  use. 

f  29.5    Deflnltiofls. 
As  used  in  this  part — 
Act  means  the  Single  Family 

Mortgage  Foreclosure  Act  of  1994  (12 

U.S.C.  3751  et  seq.). 
Bona  fide  purchaser  means  a 

purchaser  for  value  in  good  faith  and 

without  notice  of  any  adverse  claim. 


and  who  acquires  the  security  property 
free  of  any  adverse  claim. 

County  means  a  political  subdivision 
of  a  State  or  Territory  of  the  United 
States,  created  to  aid  in  the 
administration  of  state  law  for  the 
purpose  of  local  self-government,  and 
includes  a  parish  or  any  other 
equivalent  subdivision. 

Mortgage  means  a  deed  of  trust, 
mortgage,  deed  to  secure  debt,  security 
agreement,  or  any  other  form  of 
instrument  under  which  any  property 
(real  or  mixed  real  and  personal),  or  any 
interest  in  property  (including 
leaseholds,  reversionary  interests,  and 
any  other  estates  under  appUcaUe  State 
law),  is  conveyed  in  trust,  mortgaged, 
encumbered,  pledged,  or  otherwise 
rendered  subject  to  a  lien  for  the 
purpose  of  securing  the  payment  of 
money  or  the  performance  of  an 
obligation. 

Mortgage  agreement  means  the  note 
or  debt  instrument  and  the  mortgage 
instrument,  deed  of  trust  instrument, 
trust  deed,  or  any  other  similar 
instrument  or  instnunents  creating  the 
security  interest  in  the  real  estate  for  the 
repayment  of  the  note  or  debt 
instrument,  including  any  instrument 
incorporated  by  reference  therein  and 
any  instrument  or  agreement  amending 
or  modifying  any  of  the  foregoing. 

Mortgagor  means  the  debtor,  obligor, 
grantor,  or  trustor  named  in  the 
mortgage  agreement  and,  unless  the 
context  otherwise  indicates,  includes 
the  cvurent  owner  of  record  of  the 
security  property  whether  or  not  such 
owner  is  personally  liable  on  the 
mortgage  debt. 

Owner  means  any  person  who  has  an 
ownership  interest  in  the  property  and 
includes  heirs,  devisees,  executors, 
administrators,  and  other  personal 
representatives,  and  trustees  of 
testamentary  trusts  if  the  owner  of 
record  is  deceased. 

Person  includes  any  individual,  group 
of  individuals,  association,  partnership, 
corporation,  or  organization. 

Record;  recorded  means  to  enter  or 
entered  in  public  land  record  systems 
established  under  State  statutes  for  the 
purpose  of  imparting  constructive 
notice  to  purchasers  of  real  property  for 
value  and  without  actual  knowledge, 
and  includes  "register"  and  "registered" 
in  the  instance  of  registered  land. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development,  acting 
by  and  through  any  authorized  designee 
exclusive  of  the  foreclosure 
commissioner. 

Security  property  means  the  property 
(real  or  mixed  real  and  personal)  or  an 
interest  in  property  (including 
leaseholds,  life  estates,  reversionary 


interests,  and  any  other  estates  under 
applicable  law),  together  with  fixtures 
and  other  interests  subject  to  the  lien  of 
the  mortgage  under  applicable  law. 

Single  family  mortgage  means  a 
mortgage  that  covers  property  on  which 
there  is  located  a  1-  to  4-family 
residence,  and  that: 

(1)  Is  held  by  the  Secretary  pursuant 
to  title  I  or  title  II  of  the  National 
Housing  Act  (12  U.S.C.  1701  et  seq.) ; 
or 

(2)  Secures  a  loan  obligated  by  the 
Secretary  under  section  312  ofthe 
Housing  Act  of  1964  (42  U.S.C.  1452b), 
as  it  existed  before  the  repeal  of  that 
section  by  section  289  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C.  12839).  A  mortgage 
securing  such  a  loan  that  covers 
property  containing  nonresidential 
space  and  a  1-  to  4-family  dwelling  shall 
not  be  subject  to  this  part. 

State  means: 

(1)  The  several  States; 

(2)  The  District  of  Columbia; 

(3)  The  Commonwealth  of  Puerto 
Rico; 

(4)  The  United  States  Virgin  Islands; 

(5)  Guam; 

(6)  American  Samoa; 

(7)  The  Northern  Mariana  Islands;  and 

(8)  Indian  tribes,  meaning  any  Tribe, 
band,  group  or  nation,  including 
Alaskan  Indians.  Aleuts,  and  Eskimos, 
and  any  Alaskan  Native  Village  of  the 
United  States  that  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450)  or  was  considered  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221)  before  repeal  of  that  Act.  Eligible 
recipients  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  are  determined  by  the 
Bureau  of  Indian  Affairs. 

Sul>part  B — Procedures 

§  29. 1 01     Designation  of  foreclosure 
commisaionar. 

(a)  The  Secretary  may  designate  a 
person  or  persons  to  serve  as  a 
foreclosure  commissioner  for  the 
purpose  of  foreclosing  single  family 
mortgages.  A  foreclosure  commissioner 
designated  pursuant  to  this  part  shall 
have  a  nonjudicial  power  of  sale  as 
provided  in  this  part. 

(b)  The  foreclosure  commissioner,  if  a 
natural  i>erson,  shall  be  a  resident  of  the 
State  in  which  the  security  property  is 
located  and,  if  not  a  natural  person,  the 
foreclosure  commissioner  must  be  duly 
authorized  to  transact  business  under 
laws  of  the  State  in  which  the  security 
property  is  located.  No  person  shall  be 


designated  as  a  foreclosure 
commissioner  unless  that  person  is 
determined  by  the  Secretary  to  be 
responsible,  financially  sound,  and 
competent  to  conduct  a  foreclosure.  The 
method  of  selection  and  determination 
ofthe  quahfications  ofthe  foreclosure 
commissioner  shall  be  at  the  discretion 
of  the  Secretary,  and  the  execution  of  a 
designation  pursuant  to  this  section 
shall  be  conclusive  evidence  that  the 
commissioner  selected  has  been 
determined  to  be  qualified  by  the 
Secretary. 

(c)  The  Secretary  designates  a 
foreclosure  commissioner  by  executing 
a  written  designation  stating  the  name 
and  business  or  residential  address  of 
the  commissioner,  except  that  if  a 
person  is  designated  in  his  or  her 
capacity  as  an  official  or  employee  of  a 
government  or  corporate  entity,  such 
person  may  be  designated  by  his  or  her 
unique  title  or  position  instead  of  by 
name.  The  designation  shall  be  effective 
upon  execution. 

(d)  A  copy  of  the  designation  ofthe 
foreclosure  commissioner  shall  be 
mailed  with  each  copy  of  the  Notice  of 
Default  and  Foreclosure  Sale  served  by 
mail  in  accordance  with  §  29.109. 

(e)  The  Secretary  may  designate,  with 
or  without  cause,  a  substitute 
foreclosure  commissioner  to  replace  a 
previously  designated  foreclosure 
commissioner,  by  the  procedure 
contained  in  paragraph  (c)  of  this 
section. 

(1)  Such  substitution  may  be  made  at 
any  time  prior  to  the  time  of  the 
foreclosure  sale,  and  the  foreclosure 
shall  continue  without  prejudice,  unless 
the  substitute  commissioner,  in  that 
commissioner's  sole  discretion,  finds 
that  continuation  of  the  foreclosure  sale 
wrill  unfairly  affect  the  interests  of  the 
mortgagor.  Any  such  finding  shall  be  in 
writing.  If  the  substitute  commissioner 
makes  such  a  finding,  the  substitute 
commissioner  shall  cancel  the 
foreclosure  sale,  or  adjourn  such  sale  in 
accordance  with  the  provisions  of 
§29.115. 

(2)  If  a  substitute  commissioner  is 
designated,  a  copy  of  the  written  notice 
of  such  designation  referred  to  in 
paragraph  (c)  of  this  section  shall  be 
served: 

(i)  By  mail,  as  provided  by  §  29.109 
(except  that  the  minimum  time  periods 
between  maiUng  and  the  date  of  the 
foreclosure  sale  shall  not  apply);  or 

(ii)  In  any  other  manner  which,  in  the 
substitute  foreclosure  commissioner's 
sole  discretion,  is  conducive  to 
achieving  timely  notice  of  such 
substitution. 


§  29.1 03    Prerequisites  to  foreclosure. 

(a)  The  Secretary  may  commence 
foreclosure  of  a  single  family  mortgage 
under  this  part  upon  the  breach  of  a 
covenant  or  condition  in  the  mortgage 
agreement. 

(b)  No  foreclosure  under  this  part  may 
be  commenced  unless  any  previously 
pending  judicial  or  nonjudicial 
proceeding  that  has  been  separately 
instituted  by  the  Secretary  to  foreclose 
the  mortgage  in  a  manner  other  than 
under  this  part  has  been  withdrawn, 
dismissed,  or  otherwise  terminated. 

(c)  The  Secretary  shall  not  institute 
any  separate  foreclosure  proceeding 
during  the  p>endency  of  foreclosure 
pursuant  to  this  part. 

(d)  Nothing  in  this  part  shall  preclude 
the  Secretary  from  enforcing  any  right, 
other  than  foreclosure  under  applicable 
Federal  or  State  law,  including  any  right 
to  obtain  a  monetary  judgment,  or 
foreclosing  under  this  part  if  the 
Secretary  has  obtained  or  is  seeking  any 
other  remedy  available  pursuant  to 
Federal  or  State  law,  or  under  the 
mortgage  agreement. 

§  29. 1 05    Commancement  of  foraciosura. 

If  the  Secretary  determines  that  the 
prerequisites  to  foreclosure  set  forth  in 
§  29.103  are  satisfied,  the  Secretary  may 
direct  the  foreclosure  commissioner  to 
commence  foreclosure  of  the  mortgage. 
Upon  such  request,  the  foreclosure 
commissioner  shall  commence 
foreclosure  of  the  mortgage  in 
accordance  with  §  29.107. 

§  29.107    Notica  of  default  and  foreclosure 
sale. 

The  commissioner  shall  commence 
the  foreclosure  by  serving  a  Notice  of 
Default  and  Foreclosure  Sale.  The 
Notice  shall  set  forth  the  name,  address 
and  telephone  nimiber  of  the  foreclosure 
commissioner  and  the  date  on  which 
the  Notice  was  issued,  along  with  the 
following  information: 

(a)  The  current  mortgagee  (that  is,  the 
Secretary),  the  original  mortgagee  (if 
other  than  the  Secretary),  and  the 
original  mortgagor. 

(b)  The  street  address  or  a  description 
of  the  location  of  the  security  property 
and  the  legal  description  of  the  security 
property  as  contained  in  the  mortgage 
instrument. 

(c)  The  date  ofthe  mortgage,  the  office 
in  which  the  mortgage  is  recorded,  and 
the  liber  and  foUo  numbers  or  other 
appropriate  description  of  the  location 
of  recordation  of  the  mortgage. 

Id)  Identification  of  the  failure  to 
make  payment,  including  the  entire 
amount  delinquent  as  of  a  date 
specified,  a  statement  generally 
describing  the  other  costs  that  must  be 
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paid  if  the  mortgage  is  to  be  reinstated, 
the  due  date  of  the  earliest  principal 
installment  payment  remaining  wholly 
unpaid  as  of  the  date  on  which  the 
notice  is  issued  upon  which  the 
foreclosure  is  based,  or  a  description  of 
any  other  default  or  defaults  upon 
which  foreclosure  is  based,  and  the 
acceleration  of  the  seciued 
indebtedness. 

(e)  The  date,  time,  and  location  of  the 
foreclosure  sale. 

(0  A  statement  that  the  foreclosure  is 
being  conducted  in  accordance  with  the 
Act  and  this  part. 

(g)  A  description  of  the  types  of  costs, 
if  any,  to  be  paid  by  the  purchaser  upon 
transfer  of  title. 

(h)  The  bidding  and  payment 
requirements  for  the  foreclosure  sale, 
including  the  amount  and  method  of 
deposit  to  be  required  at  the  foreclosure 
sale,  and  the  time  and  method  of 
payment  of  the  balance  of  the 
foreclosure  purchase  price.  The  Notice 
shall  state  that  all  deposits  and  the 
balance  of  the  purchase  price  shall  be 
paid  by  certified  or  cashier's  check.  The 
Notice  also  shall  state  that  no  deposit 
will  be  required  of  the  Secretary  when 
the  Secretary  bids  at  the  foreclosure 
sale. 

(i)  Any  other  appropriate  terms  of  sale 
or  inJonnation  as  the  Svcretary  may 
detennine. 

f2t.1M    Service  o«  Mottce  of  DaHMll  and 
Forecleaure  Sate. 

The  foreclosure  commissioner  shall 
serve  the  Notice  of  Default  and 
Foreclosure  Sale  described  in  §  29.107 
upon  the  following  persons  and  in  the 
following  manner,  and  no  additional 
notice  shall  be  required  to  be  served, 
notwithstanding  any  notice 
requirements  of  any  State  or  local  law: 

(a)  Filing  the  notice.  The  Notice  of 
IDefault  and  Foreclosure  Sale  shall  be 
filed  not  less  than  21  days  before  the 
date  of  the  foreclosure  sale  in  the 
maimer  authorized  for  filing  a  notice  of 
an  action  concerning  real  property 
according  to  the  law  of  the  State  in 
which  the  security  property  is  located, 
or  if  none,  in  the  manner  authorized  by 
Section  3201  of  title  28,  United  States 
Code. 

(b)  Notice  by  mail.  (1)  The  notice  of 
foreclosure  sale  shall  be  sent  by  certified 
or  registered  mail,  postage  prepaid, 
return  receipt  requested,  to  the 
following  (except  that  multiple  mailings 
are  not  required  to  be  sent  to  any  party 
with  multiple  capacities,  e.g.,  an  ^ 
original  mortgagor  who  is  the  security  " 
property  owner  and  lives  in  one  of  the 
units): 

(i)  The  current  security  property 
owner  of  record,  as  the  record  existed  45 


days  before  the  date  originally  set  for 
the  foreclosure  .sale,  whether  or  not  the 
notice  describes  a  sale  as  adjourned  as 
provided  in  this  part.  Notice  under  this 
part  shall  be  mailed  not  less  than  21 
days  before  the  date  of  the  foreclosure 
sale  and  shall  be  mailed  to  the  last 
known  address  of  the  current  owner  or, 
if  none,  to  the  address  of  the  security 
property,  or.  at  the  discretion  of  the 
foreclosure  commissioner,  to  any  other 
address  beUeved  to  be  that  of  such 
c\irrent  owner. 

(ii)  The  original  mortgagor  and  all 
subsequent  mortgagors  of  record  or 
other  persons  who  appear  on  the  basis 
of  the  record  to  be  liable  for  part  or  all 
of  the  mortgage  debt,  as  the  record 
existed  45  days  before  the  date 
originally  set  for  the  foreclosure  sale, 
whether  or  not  the  notice  describes  a 
sale  adjourned  as  provided  in  this  part, 
except  that  the  notice  need  not  be 
mailed  to  any  such  mortgagors  who 
have  been  released  from  all  obligations 
under  the  mortgage.  Notice  under  this 
section  shall  be  mailed  not  less  than  21 
days  before  the  date  of  the  foreclosure 
sale  and  shall  be  mailed  to  the  last 
known  address  of  the  mortgagors  or,  if 
none,  to  the  address  of  the  security 
property,  or,  at  the  discretion  of  the 
foreclosure  conunissioner,  to  any  other 
address  believed  to  be  that  of  such 
mortgagors. 

(iii)  All  dwelling  units  in  the  security 
property,  whether  or  not  the  notice 
describes  a  sale  adjourned  as  provided 
in  this  part.  Notice  under  this  section 
shall  be  mailed  not  less  than  21  days 
before  the  date  of  the  foreclosure  sale. 
If  the  names  of  the  occupants  of  the 
security  property  are  not  known  to  the 
Secretary,  or  if  the  security  propwrty  has 
more  than  one  dwelling,  the  notice  shall 
be  posted  at  the  security  property  not 
less  than  21  days  before  the  foreclosure 
sale. 

(iv)  All  persons  holding  liens  of 
record  upon  the  security  property,  as 
the  record  existed  45  days  before  the 
date  originally  set  for  the  foreclosure 
sale,  whether  or  not  the  notice  describes 
a  sale  adjourned  as  provided  in  this 
part.  Notice  under  this  section  shall  be 
mailed  not  less  than  21  days  before  the 
date  of  the  foreclosure  sale  and  shall  be 
mailed  to  each  such  lienholder's 
address  of  record,  or.  at  the  discretion 
of  the  foreclosure  commissioner,  to  any 
other  address  believed  to  be  that  of  such 
lienholder. 

(2)  Notice  by  mail  pursuant  to  this 
section  shall  be  deemed  duly  given 
upon  mailing,  whether  or  not  received 
by  the  addressee  and  whether  or  not  a 
return  receipt  is  received  or  the  notice 
is  returned.  The  date  of  the  receipt  for 
the  postage  paid  for  the  certified  or 


registered  mail  serves  as  proof  of  the 
date  of  mailing. 

(3)  The  Notice  of  Default  and 
Foreclosure  Sale  made  pursuant  to 
paragraph  (b)  of  this  section  shall 
include  a  copy  of  the  instrument  by 
which  the  Secretary  has  designated  him 
or  her  to  act  as  commissioner. 

(c)  Publication.  (1)  A  copy  of  the 
notice  of  default  and  foreclosure  sale 
shall  be  published  once  a  week  during 
three  successive  calendar  weeks  before 
the  date  of  the  foreclosure  sale.  Such 
publication  shall  be  in  a  newspaper  or 
newspapers  having  general  circulation 
in  the  county  or  counties  in  which  the 
security  property  being  sold  is  located. 
A  legal  newspaper  that  is  accepted  as  a 
newspaper  of  legal  record  in  the  county 
or  counties  in  which  the  seciuity 
property  being  sold  is  located  shall  be 
considered  a  newspaper  having  general 
circulation  for  the  purposes  of 
paragraph  (c)(1)  of  this  section. 

(2)  If  there  is  no  newspaper  of  general 
circulation  published  at  least  weekly  in 
the  county  or  counties  in  which  the 
seciuity  property  being  sold  is  located, 
copies  of  the  Notice  of  Default  and 
Foreclosure  Sale  shall  be  posted,  not 
less  than  21  days  before  the  date  of  the 
foreclosure  sale,  at  the  courthouse  of 
any  county  or  counties  in  which  the 
security  property  is  located  and  at  the 
place  where  the  sale  is  to  be  held. 


|2t.111    Preeela  retnamement 

(a)  Except  as  provided  in  §  29.101(b). 
paragraph  (b)  of  this  section,  and 
§  29.1 15,  the  foreclosure  commissioner 
shall  withdraw  the  security  profjerty 
from  foreclosure  and  cancel  the 
foreclosiue  sale  only  if: 

(1)  The  Secretary  directs  the 
foreclosure  conunissioner  to  do  so 
before  or  at  the  time  of  the  sale;  or 

(2)  The  foreclosure  commissioner 
finds,  upon  appUcation  of  the  mortgagor 
not  less  than  three  business  days  before 
the  date  of  the  sale,  that  the  default  or 
defaults  upon  which  the  foreclosure  is 
based  did  not  exist  at  the  time  of  service 
of  the  Notice  of  Defauh  and  Foreclosure 
Sale;  or 

(3)  In  the  case  of  a  foreclosure 
involving  a  monetary  default,  there  is 
tendered  to  the  foreclosure 
commissioner  before  public  auction  is 
completed  all  amounts  which  would  be 
due  under  the  mortgage  agreement  if 
payments  under  the  mortgage  had  not 
been  accelerated,  all  costs  of  foreclosure 
incurred  for  which  payment  from  the 
proceeds  of  foreclosure  is  provided  in 

§  29.119.  and  the  foreclosure 
commissioner  finds  that  there  are  no 
norunonetary  defaults:  provided, 
however,  that  the  Secretary  may  refuse 
to  cancel  a  foreclosure  sale  pursuant  to 


paragraph  (a)(3)  of  this  section  if  the 
cujTcnt  mortgagor  or  owner  of  record 
has,  on  one  or  more  previous  occasions, 
caused  a  foreclosure  of  the  mortgage.    ■ 
commenced  pursuant  to  this  part  or 
otherwise,  to  be  canceled  by  curing  a 
default. 

(4)  In  the  case  of  a  foreclosure 
involving  a  nonmonetary  default: 

(i)  The  foreclosure  commissioner, 
upon  application  of  the  mortgagor 
before  the  date  of  foreclosure  sale,  finds 
that  all  nonmonetary  defaults  are  cured 
and  that  there  are  no  monetary  defaults; 
and 

(ii)  There  is  tendered  to  the 
foreclosiue  commissioner  before  public 
auction  is  completed  all  amounts  due 
under  the  mortgage  agreement 
(excluding  amounts  due  only  as  a  result 
of  acceleration),  including  all  amounts 
of  expenditures  secured  by  the  mortgage 
and  all  incurred  costs  of  foreclosure  for 
which  payment  is  provided  in  §29.119. 

(b)  Before  withdrawing  the  security 
property  from  foreclosure  under 
paragraphs  (a)(2).  (a)(3).  or  (a)(4)  of  this 
section,  the  foreclosure  commissioner 
shall  notify  the  Secretary  of  the 
proposed  withdrawal  by  telephone  or 
other  telecommunication  device  and 
shall  provide  the  Secretary  with  a 
written  statement  of  the  reasons  for  the 
proposed  withdrawal  along  with  all 
documents  submitted  by  the  mortgagor 
in  support  of  the  proposed  withdrawal. 
Upon  receipt  of  this  statement,  the 
Secretary  shall  have  ten  (10)  days  in 
which  to  demonstrate  why  the  security 
property  should  not  be  withdrawn  &t)m 
foreclosure,  and  if  the  Secretary  makes 
this  demonstration,  the  property  shall 
not  be  withdrawn  from  foreclosure.  The 
Secretary  shall  provide  the  mortgagor 
with  a  copy  of  any  statement  prepared 
by  the  Secretary  in  opposition  to  the 
proposed  withdrawal  at  the  same  time 
the  statement  is  submitted  to  the 
foreclosure  commissioner.  If  the 
Secreteuy  receives  the  foreclosure 
commissioner's  written  statement  less 
than  10  days  before  the  scheduled 
foreclosure  sale,  the  sale  shall 
automatically  be  postponed  for  14  days. 
Under  these  circumstances,  notice  of  the 
rescheduled  sale,  if  emy.  shall  be  served 
as  described  in  §  29.109. 

(c)  If  the  foreclosure  commissioner 
cancels  the  foreclosure,  the  mortgage 
will  continue  in  effect  as  though 
acceleration  had  not  occurred. 

(d)  Cancellation  of  a  foreclosure  sale 
under  this  part  shall  have  no  effect  on 
the  commencement  of  a  subsequent 
foreclosure  proceeding. 

(e)  The  foreclosure  commissioner 
shall  file  a  notice  of  cancellation  in  the 
same  place  and  manner  provided  for 
filing  the  Notice  of  Default  and 


Foreclosure  Sale  as  provided  in 
§29.109. 

§  29.1 1 3    Conduct  of  sale. 

(a)  The  foreclosure  sale  shall  be 
conducted  in  a  manner  and  at  a  time 
and  place  as  identified  in  the  Notice  of 
Foreclosiue  and  Sale  and  more  fully 
described  in  this  section.  The  sale  will 
be  scheduled  for  a  date  30  or  more  days 
after  the  due  date  of  the  earliest  unpaid 
installment  as  described  in  §  29.107  or 
the  earliest  occurrence  of  a 
nonmonetary  default.  The  sale  will  be 
held  at  public  auction  and  must  be 
scheduled  to  begin  at  a  time  between 
the  hours  of  9:00  a.m.  and  4:00  p.m. 
local  time.  The  sale  will  be  scheduled 
for  a  place  where  foreclosure  real  estate 
auctions  are  customarily  held  in  the 
county  or  counties  in  which  the 
property  to  be  sold  is  located,  or  at  a 
courthouse  therein,  or  at  or  on  the 
property  to  be  sold.  If  the  security 
property  is  situated  in  two  counties,  the 
sale  may  be  held  in  any  one  of  the 
counties  in  which  any  part  of  the 
security  property  is  situated. 

(b)  Tne  foreclosure  commissioner 
shall  conduct  the  foreclosure  sale  in  a 
manner  that  is  fair  to  both  the  mortgagor 
and  the  Secretary  (see  §29.117)  and 
consistent  with  \he  provisions  of  this 
part. 

(c)  The  foreclosure  commissioner 
shall  attend  the  foreclosure  sale  in 
person  or.  if  the  commissioner  is  not  a 
natural  person,  through  a  duly 
authorized  employee.  If  more  than  one 
commissioner  has  been  designated,  at 
least  one  shall  attend  the  sale. 

(d)  The  foreclosure  commissioner 
shall  accept  written  one-price  sealed 
bids  from  any  party.  Including  the 
Secretary,  for  entry  by  announcement  at 
the  sale  so  long  as  those  bids  conform 
to  the  requirements  described  in  the 
Notice  of  Default  and  Foreclosure  sale 
which  are  contained  in  §  29.107(h).  The 
foreclosure  commissioner  will 
announce  the  name  of  each  such  bidder 
and  the  amount  of  the  bid.  The 
commissioner  will  accept  oral  bids  trom 
any  party,  including  parties  who 
submitted  one-price  sealed  bids,  if  those 
oral  bids  conform  to  the  requirements  in 
the  Notice  of  Default  and  Foreclosure 
Sale  in  §  29.107(h).  Before  the  close  of 
the  sale  the  commissioner  will 
announce  the  amount  of  the  high  bid 
and  the  name  of  the  successful  bidder. 

(e)  Notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  neither  the 
foreclosure  commissioner  nor  any 
relative,  re' jted  business  entity,  or 
employee  shall  be  permitted  to  bid  in 
any  manner  on  the  security  property 
subject  to  the  foreclosure  sale,  except 
that  the  foreclosure  commissionei  or  an 


auctioneer  may  be  directed  by  the 
Secretary  to  enter  a  bid  on  the 
Secretary's  behalf.  Relatives  of  the 
foreclosure  commissioner  who  may  not 
bid  include  parents,  siblings,  spouses 
and  children.  A  related  business  entity 
that  may  not  bid  or  whose  employees 
may  not  bid  is  one  whose  relationship 
(at  the  time  the  foreclosure 
commissioner  is  designated  and  during 
the  term  of  service  as  foreclosure 
commissioner)  with  the  entity  of  the 
foreclosure  commissioner  is  such  that, 
directly  or  indirectly,  one  entity 
formulates,  directs,  or  controls  the  other 
entity;  or  has  the  power  to  formulate, 
direct,  or  control  the  other  entity;  or  has 
the  responsibility  and  authority  to 
prevent,  or  promptly  to  correct,  the 
offensive  conduct  of  the  other  entity. 

(f)  The  commissioner  may  serve  as  an 
auctioneer,  or  the  commissioner  may.  at 
the  commissioner's  discretion,  employ 
an  auctioneer  to  conduct  the  sale.  If  the 
commissioner  employs  an  auctioneer  to 
conduct  the  foreclosure  sale,  the 
auctioneer  must  be  a  licensed 
auctioneer,  an  officer  of  State  or  local 
government,  or  any  other  person  who 
commonly  conducts  foreclosure  sales  in 
the  area  in  which  the  security  property 
is  located.  The  commissioner  will 
compensate  any  such  auctioneer  &t>m 
the  proceeds  of  the  commission  he  or 
she  collects  under  §  29.1 19(e). 

(g)  The  foreclosure  commissioner  may 
require  a  bidder  to  make  a  deposit  in  an 
amount  or  percentage  set  by  the 
foreclosure  commissioner  and  stated  in 
the  Notice  of  Default  and  Foreclosure 
Sale  as  set  forth  in  §  29.107(h)  before  the 
bid  is  accepted. 

(h)  A  successful  bidder  at  the 
foreclosure  sale  who  fails  to  comply 
with  the  terms  of  the  sale  may  be 
required  to  forfeit  the  cash  deposit  or.  at 
the  election  of  the  foreclosure 
commissioner  after  consultation  with 
the  Secretary,  shall  be  liable  to  the 
Secretary  for  any  costs  incurred  as  a 
result  of  such  failure.  If  the  successful 
bidder  fails  to  comply  with  the  terms  of 
the  sale  a  new  notice  will  be  sent  and 
a  new  sale  will  be  held  consistent  with 
the  requirements  of  this  part. 

§29.115    Adioumment  or  cancellation  of 
sale. 

(a)  The  foreclosure  commissioner 
may.  before  or  at  the  time  of  the 
foreclosure  sale,  adjourn  or  cancel  the 
foreclosure  sale  if  the  foreclosure 
commissioner  determines,  in  the 
foreclosure  commissioner's  discretion, 
that: 

(1)  Circumstances  are  not  conducive 
to  a  sale  which  is  fair  to  the  mortgagor 
and  the  Secretary;  or 
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(2)  Additional  tioM  is  necessary  to 
determine  whalhar  tb*  Mcuhty  property 
•bouM  be  witMrswo  fron  forackiMire, 
as  provtdwl  in  §29.111. 

(b)  The  foreclosure  commissioner  may 
adjourn  a  foreclosure  sale  to  a  later  hour 
the  same  day  by  announcing  or  posting, 
at  the  original  place  of  sale,  the  new 
time  and  place  of  the  foreclosure  sale, 
which  must  be  held  between  9  a.m.  and 
4  p.m.  at  the  original  place  of  sale. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  foreclosure 
commissioner  may  adjourn  a  foreclosure 
sale  for  not  less  than  9  and  not  more 
than  31  days,  in  which  case  the 
foreclosure  commissioner  shall  serve  a 
Notice  of  Default  and  Foreclosure  Sale 
revised  to  state  that  the  foreclosure  sale 
has  been  adjourned  to  a  specifled  date 
between  the  hours  of  9  a.m.  and  4  p.m. 
The  revised  Notice  also  shall  include 
any  other  information  the  foreclosure 
commissioner  deems  appropriate.  Such 
Notice  shall  be  served  by  publication 
and  mailing  as  provided  in  §  29.109, 
except  that  publication  may  be  made  on 
any  of  three  consecutive  days  prior  to 
the  revised  date  of  foreclosure  sale  so 
long  as  the  first  publication  is  made  at 
least  seven  days  before  the  revised  sale 
date,  and  mailing  may  be  made  at  any 
time  at  least  seven  days  before  the  date 
to  which  the  foreclosure  sale  has  been 
adjourned.  The  commissioner  shall  also, 
in  the  case  of  a  sale  adjourned  to  a  later 
date,  mail  a  copy  of  the  revised  Notice 
of  Default  and  Foreclosure  Sale  to  the 
Secretary  at  least  seven  days  before  the 
date  to  which  the  sale  has  been 
adjourned. 


$29,117    Validity  oft 

Any  foreclosure  sale  held  in 
accordance  with  the  Act  and  this  part 
shall  be  conclusively  presumed  to  have 
been  conducted  in  a  fair,  legal,  and 
reasonable  manner.  The  sale  price  shall 
be  conclusively  presumed  to  be 
reasonable  and  equal  to  the  fair  market 
value  of  the  property. 

129.119    Foreclosure  costs. 

The  following  foreclosure  costs  shall 
be  paid  from  the  sale  proceeds,  or  from 
other  available  sources  if  sales  proceeds 
are  insufficient,  before  satisfaction  of 
any  other  claim  to  such  sale  proceeds: 

(a)  Advertising  costs  and  postage 
expenses  incurred  in  giving  notice 
pursuant  to  §29.109  and  §29.115. 

(b)  Mileage  by  the  most  reasonable 
road  distance  for  posting  Notices  under 
§  29.109(a)(2)(iii)  and  (b).  and  for  the 
foreclosure  commissioner's  or 
auctioneer's  attendance  at  the  sale.  The 
mileage  shall  be  paid  at  a  rate  provided 
in  28  U.S.C.  1821. 


(c)  Reasonable  and  customary  costs 
incuxred  for  title  and  lien  record 
•earches. 

(d)  The  necessary  out-of-pocket  costs 
incurred  by  the  foieclosuie 
commissioner  for  recording  documents. 

(e)  A  oommission  for  the  {oreclosure 
commissioner  (if  the  foreclosure 
commissioner  is  not  an  employee  of  the 
United  States)  for  the  conduct  of  the 
foreclosure  in  an  amount  to  be 
determined  by  the  Secretary.  A 
commission  may  be  allowed  to  the 
foreclosure  commissioner 
notwithstanding  termination  of  the  sale 
or  appointment  of  a  substitute 
commissioner  before  the  sale  takes 
place. 

$  29. 1 21     Disposition  of  sales  proceeds. 

(a)  The  proceeds  of  the  foreclosure 
sale  shall  be  used  in  the  following  order: 

(1)  To  cover  the  costs  of  foreclosure 
Usted  in  §29.119. 

(2)  To  pay  valid  tax  liens  or 
assessments  on  the  security  property  as 
provided  in  the  Notice  of  Default  and 
Foreclosure  Sale. 

(3)  To  pay  any  liens  recorded  before 
the  recording  of  the  foreclosed  mortgage 
which  are  required  to  be  paid  in 
conformity  with  the  Notice  of  E)efault 
and  Foreclosure  Sale. 

(4)  To  pay  service  charges  and 
advances  for  taxes,  assessments,  and 
property  insurance  premiums  which 
were  made  under  the  terms  of  the 
foreclosed  mortgage. 

(5)  To  pay  the  interest  due  under  the 
mortgage  debt. 

(6)  To  pay  the  unpaid  principal 
balance  secured  by  the  mortgage 
(including  expenditures  for  the 
necessary  protection,  preservation,  and 
repair  of  the  security  property  as 
authorized  under  the  mortgage 
agreement  and  interest  thereon  if 
provided  in  the  mortgage  agreement). 

(7)  To  pay  any  late  charges  or  fees. 

(b)  Any  surplus  proceeds  from  a 
foreclosure  sale  shall  be  applied,  after 
payment  of  the  items  described  in 
paragraph  (a)  of  this  section,  in  the 
order  as  follows: 

(1)  To  pay  any  liens  recorded  after  the 
foreclosed  mortgage  in  the  order  of 
priority  under  the  law  of  the  State  in 
which  the  security  property  is  located. 

(2)  To  pay  the  surplus  to  the 
mortgagor. 

(c)  If  the  person  to  whom  surplus 
proceeds  are  to  be  paid  cannot  be 
located,  or  if  the  surplus  available  is 
insufficient  to  pay  all  claimants  and  the 
claimants  cannot  agree  on  the  allocation 
of  the  surplus,  or  if  any  person  claiming 
an  interest  in  the  mortgage  proceeds 
disagrees  with  the  foreclosure 
commissioner's  proposed  disposition  of 


the  disputed  proceeds,  the  foreclosure 
commissioner  may  deposit  the  disputed 
funds  with  a  legally  authorized  ofAcial 
or  court.  If  a  procedure  for  the  deposit 
of  disputed  funds  is  not  avsilable,  and 
the  foreclosure  conunissioner  files  a  bill 
of  interpleader  or  is  sued  as  a 
stakeholder  to  determine  entitlement  to 
such  funds,  the  foreclosure 
commissioner's  necessary  costs  in 
taking  or  defending  such  action  shall  be 
deductible  from  the  disputed  funds. 

(d)  The  foreclosure  commissioner  will 
keep  such  records  as  will  permit  the 
Secretary  to  verify  the  costs  claimed 
under  §  29.119,  and  otherwise  to  audit 
the  foreclosure  commissioner's 
disposition  of  the  sale  proceeds. 

129.123    Transfer  of  tttie  and  possession. 

(a)  If  the  Secretary  is  the  successful 
bidder,  the  foreclosure  commissioner 
shall  issue  a  deed  to  the  Secretary  upon 
receipt  of  the  amount  needed  to  pay  the 
costs  listed  in  §  29.121(a)(2)  and  (a)(3). 

(b)  If  the  Secretary  is  not  the 
successful  bidder,  the  foreclosure 
commissioner  shall  issue  a  deed  to  the 
purchaser  or  purchasers  upon  receipt  of 
the  entire  purchase  price  in  accordance 
with  the  terms  of  the  sale  as  provided 
in  the  Notice  of  Default  and  Foreclosure 
Sale. 

(c)  The  deed  or  deeds  issued  by  the 
foreclosure  commissioner  shall  be 
without  warranty  or  covenants  to  the 
purchaser  or  purchasers. 
Notwithstanding  any  State  law  to  the 
contrary,  delivery  of  a  deed  by  the 
foreclosure  commissioner  shall  be  a 
conveyance  of  the  property  and 
constitute  pas.sage  of  good  and 
marketable  title  to  the  mortgaged 
property.  No  judicial  proceedings  shall 
be  required  ancillary  or  supplementary 
to  the  procedures  provided  under  the 
Act  and  under  this  part  to  assure  the 
validity  of  the  conveyance  or 
confirmation  of  such  conveyance.  The 
purchaser  of  property  under  the  Act  and 
this  part  shall  be  presumed  to  be  a  bona 
fide  purchaser. 

(d)  A  purchaser  at  a  foreclosure  sale 
held  pursuant  to  the  Act  and  this  part 
shall  be  entitled  to  possession  upon 
passage  of  title  under  paragraph  (c)  of 
this  section,  subject  to  any  interest  or 
interests  not  barred  under  §29.129.  Any 
person  remaining  in  possession  of  the 
property  after  the  passage  of  title  shall 
be  deemed  a  tenant  at  sufferance  subject 
to  eviction  under  applicable  law. 

(e)  If  a  purchaser  dies  before 
execution  and  delivery  of  the  deed 
conveying  the  property  to  the  purchaser, 
the  foreclosure  commissioner  shall 
execute  and  deliver  the  deed  to  a  legal 
representative  of  the  decedent 
purchaser's  estate  upon  payment  of  the 
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purchase  price  in  accordance  with  the 
terms  of  sale.  Such  delivery  to  the 
representative  of  the  purchaser's  estate 
shall  have  the  same  effect  as  if 
accomplished  during  the  lifetime  of  the 
purchaser. 

(f)  When  the  foreclosure 
commissioner  conveys  the  property  to 
the  Secretary,  no  tax  shall  be  imposed 
or  collected  with  respect  to  the 
foreclosure  commissioner's  deed, 
including  any  tax  customarily  imposed 
upon  the  deed  instrument  or  upon  the 
conveyance  or  transfer  of  title  to  the 
property. 

(g)  The  register  of  deeds  or  other 
appropriate  official  in  the  county  where 
the  property  is  located  shall,  upon 
tendering  of  the  customary  recording 
fees,  accept  all  instruments  pertaining  to 
the  foreclosure  which  are  submitted  by 
the  foreclosure  commissioner  for 
recordation.  The  instruments  to  be 
accepted  shall  include,  but  not  be 
limited  to,  the  foreclosure 
commissioner's  deed.  If  the  foreclosure 
commissioner  elects  to  include  the 
recitations  required  in  §  29.127(a)  in  an 
affidavit  or  an  addendum  to  the  deed  as 
provided  in  §  29.127(b),  the  affidavit  or 
addendum  shall  he  accepted  for 
recordation.  Failure  to  collect  or  pay  a 
tax  as  described  in  paragraph  (f)  of  this 
section  shall  not  be  grounds  for  refusing 
to  record  such  instruments,  for  failing  to 
recognize  such  recordation  as  imparting 
notice,  or  for  denying  the  enforcement 
of  such  instruments  and  their  provisions 
in  any  State  or  Fedeial  Court. 

(h)  The  Clerk  of  the  Court  or  other 
appropriate  official  shall  cancel  all  liens 
as  requested  by  the  foreclosure 
commissioner. 

§29.125    Redemption  rights. 

(a)  There  shall  be  no  right  of 
redemption,  or  right  of  possession  based 
upon  a  right  of  redemption,  in  the 
mortgagor  or  others  subsequent  to  a 
foreclosure  completed  pursuant  to  this 
Act  and  this  part.  For  purposes  of  this 
section  only,  a  foreclosure  shall  be 
considered  completed  upon  the  date  of 
the  foreclosure  sale. 

(b)  Section  204(1)  of  the  National 
Housing  Act,  42  U.S.C.  1710(7),  and 
section  701  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  42  U.S.C.  1452c, 
shall  not  apply  to  mortgages  foreclosed 
under  this  Act  and  this  part. 


§  29. 1 27    Record  of  f oreclosut  e  and  sale. 

(a)  The  foreclosure  commissioner 
shall  include  in  the  recitals  of  the  deed 
to  the  purchaser  the  following  items: 

(1)  The  date,  time,  and  place  of  the 
foreclosure  sale. 

(2)  A  statement  that  the  foreclosed 
mortgage  was  held  by  the  Secretary. 

(3)  The  date  of  the  foreclosed 
mortgage,  the  office  in  which  the 
mortgage  was  recorded,  and  the  liber 
and  folio  numbers  or  other  appropriate 
description  of  the  recordation  of  the 
mortgage. 

(4)  The  details  of  the  service  of  the 
Notice  of  Default  and  Foreclosure  Sale 
under  §  29.109,  including  the  names 
and  addresses  of  the  persons  to  whom 
the  Notice  was  mailed  and  the  date  on 
which  the  Notice  was  mailed,  names  of 
the  newspaper  in  which  the  Notice  was 
published  and  the  dates  of  publication, 
and  the  date  on  which  service  by 
posting,  if  required,  was  accomplished. 

(5)  The  date  and  place  of  filing  the 
Notice  of  Default  and  Foreclosure  Sale. 

(6)  A  statement  that  the  foreclosure 
was  conducted  in  accordance  with  the 
provisions  of  the  Act  and  this  part  and 
with  the  terms  of  the  Notice  of  Default 
and  Foreclosure  Sale. 

(7)  The  name  of  the  successful  bidder 
and  the  amount  of  the  successful  bid. 

(b)  The  foreclosure  commissioner 
may,  in  his  or  her  discretion,  make  the 
recitations  in  paragraph  (a)  of  this 
section  in  an  affidavit  or  addendum  to 
the  deed,  either  of  which  is  to  be 
recorded  with  the  deed  as  provided  in 
the  Act  and  this  part. 

(c)  The  items  set  forth  in  paragraph  (a) 
of  this  section  shall  be  prima  facie 
evidence  of  the  truth  of  such  facts  in 
any  Federal  or  State  court  and  evidence 
a  conclusive  presumption  in  favor  of 
bona  fide  purchasers  and 
encumbrancers  for  value  without  notice. 
Encumbrancers  for  value  include  liens 
placed  by  lenders  who  provide  the 
purchaser  with  purchase  money  in 
exchange  for  a  security  interest  in  the 
newly-conveyed  property. 

§29.129    Effect  of  sale. 

A  sale  made  and  conducted  as 
prescribed  in  the  Act  and  this  part  to  a 
bona  fide  purchaser  shall  bar  all  claims 
upon,  or  with  respect  to,  the  property 
sold  for  the  following  persons: 

(a)  Any  person  to  whom  the  Notice  of 
Default  and  Foreclosure  Sale  was 


mailed  as  provided  under  the  Act  and 
in  this  part,  and  the  heir,  devisee, 
executor,  administrator,  successor  or 
assignee  claiming  under  any  such 
person. 

(b)  Any  person  claiming  any  interest 
in  the  property  subordinate  to  that  of 
the  mortgage  if  such  person  had  actual 
knowledge  of  the  foreclosure  sale. 

(c)  Any  person  claiming  any  interest 
in  the  property  whose  assignment, 
mortgage,  or  other  conveyance  was  not 
duly  recorded  or  filed  in  the  proper 
place  for  recording  or  filing,  or  whose 
judgment  or  decree  was  not  duly 
docketed  or  filed  in  the  proper  place  for 
docketing  or  filing,  before  the  date  on 
which  the  notice  of  the  foreclosure  sale 
was  first  served  by  publication,  as 
required  by  §  29.109(c),  and  the 
executor,  administrator,  or  assignee  of 
such  a  person. 

(d)  Any  person  claiming  an  interest  in 
the  property  under  a  statutory  lien  or 
encumbrance  created  subsequent  to  the 
recording  or  filing  of  the  mortgage  being 
foreclosed,  and  attaching  to  the  title  or 
interest  of  any  person  designated  in  any 
of  paragraphs  (a)  through  (d)  of  this 
section. 

§  29.1 31     Computation  of  time. 

Periods  of  time  provided  for  in  this 
part  shall  be  calculated  in  consecutive 
calendar  days  including  the  day  or  days 
on  which  the  actions  or  events  occur,  or 
are  to  occur.  Any  such  period  of  time 
includes  the  day  on  which  an  event 
occurs  or  is  to  occur. 

§29.133    Deficiency  judgment 

If  the  price  at  which  the  security 
property  is  sold  at  the  foreclosure  sale 
is  less  than  the  unpaid  balance  of  the 
debt  secured  by  such  property  after 
deducting  the  payments  provided  for  in 
§29.121,  the  Secretary  may  refer  the 
matter  to  the  Attorney  General  who  may 
commence  an  action  or  actions  against 
any  and  all  debtors  to  recover  the 
deficiency,  the  only  limitation  on  such 
action  being  a  prohibition  against 
pursuit  of  a  deficiency  that  is 
specifically  set  forth  in  the  mortgage. 

Dated:  March  7, 1995. 
Henry  G.  Cisneros, 
Secretary. 

(FR  Doc.  95-8547  Filed  4-6-95;  8:45  am) 
BILUNG  COOe  4210-32-P 


^I« 


1995 


UMI 


Friday 
April  7,  1995 


UJ 


r   1 1 


i  J 


1 

1 


E      ^ 


Part  VII 


The  President 


Proclamation  6781 — National  Child  Abuse 
Prevention  Month 


17979 


Federal  Register 

Vol.  60,  No.  67 

Friday.  April  7,  1995 


Title  3— 

The  President 


Presidential  Documents 


Proclamation  6781  of  April  4,  1995 

National  Child  Abuse  Prevention  Month,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Childhood  should  be  a  special  time.  Every  child  should  grow  up  in  an 
atmosphere  of  love  and  respect.  Children  should  have  a  chance  to  learn, 
to  explore  and  develop,  to  look  forward  to  becoming  successful,  happy, 
and  loving  adults.  Yet  tragically,  for  a  growing  number  of  children  in  the 
United  States,  childhood  is  an  ordeal  of  violence,  pain,  and  broken  prom- 
ises— a  time  to  endure,  not  one  to  cherish. 

Child  abuse  and  neglect  in  America  are  on  the  rise.  Nationwide,  nearly 
3  million  children  are  reported  abused  and  neglected  each  year,  and  more 
than  1,200  die  from  the  effects.  Although  public  concern  about  violence 
against  our  Nation's  youth  is  extremely  high,  many  Americans  don't  know 
what  role  they  can  play  in  protecting  them.  For  that  reason,  each  April, 
communities  across  the  country  join  together  to  raise  public  awareness, 
to  call  for  an  end  to  child  abuse,  and  to  let  everyone  know  what  they 
can  do  to  help. 

This  year.  National  Child  Abuse  Prevention  Month  focuses  on  the  simple 
truth,  "The  more  you  help,  the  less  they  hurt."  The  goal  is  to  teach  all 
Americans  how  they  can  help  end  the  cycle  of  abuse  and  neglect  that 
tears  at  the  very  fabric  of  our  families,  our  communities,  and  our  country. 
Because  the  effects  of  child  abuse  are  felt  by  whole  communities,  the  search 
for  solutions  must  be  a  community-wide  effort — and  every  citizen  must 
get  involved. 

Child  abuse  prevention  efforts  succeed  because  of  partnerships  among  social 
service  agencies,  schools,  religious  organizations,  law  enforcement  agencies, 
and  the  business  community.  I  encourage  you  to  get  involved.  Volunteer 
on  a  crisis  hotline  for  parents  who  are  under  stress,  or  help  start  a  parents' 
support  group.  Perhaps  you  could  find  space  in  your  community  to  establish 
a  "drop-in  center"  where  parents  can  get  information  and  support.  You 
could  urge  your  religious  or  neighborhood  group  to  sponsor  a  home  visitor 
program  for  new  parents.  Or  you  might  help  your  local  school  and  youth 
organizations  arrange  for  speakers  and  events  about  preventing  violence 
against  children. 

These  Jire  just  some  of  the  steps  we  can  take  to  help  protect  our  children 
and  to  strengthen  our  families.  If  we  don't  change  things,  our  children — 
more  of  them  each  day — will  lose  their  chance  at  life.  And  our  Nation 
will  lose  the  tremendous  potential  that  every  young  life  holds. 

America's  children  are  products  of  the  world  we  have  made  for  them. 
Their  well-being  is  a  reflection  of  our  commitment,  maturity,  and  wisdom. 
If  we  nurture  our  children  and  fill  their  lives  with  genuine  caring  and 
respect,  we  will  see  our  love  realized  in  a  world  of  enduring  hope  and 
promise. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  April 
1995  as  "National  Child  Abuse  Prevention  Month."  I  call  upon  all  Americans 
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during  this  month  and  throughout  the  year  to  help  keep  our  children  safe 
from  harm. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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ReservaUon  at  Lake  Oahe.  ND  and  SD;  excess  lands 
18069-18071 

Environmental  Protection  Agency 

RULES 

Agency  information  collection  activities  under  OMB 
review,  18009-18010 


Air  pollutants,  hazardous;  national  emission  standards: 
Synthetic  organic  chemical  manufacturing  industry  and 
other  processes  subject  to  equipment  leaks  negotiated 
regulation,  18020-18030 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  18010-18020 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Synthetic  organic  chemical  manufacturing  industry  and 
other  processes  subject  to  equipment  leaks  negotiated 
regulation,  18071-18079 
Toxic  substances: 
Testing  requirements — 

1,1-dichloroethane,  etc.,  1807^18081 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  18099 
Meetings: 
Ecological  risk  assessment  issues;  colloquium,  18099- 
18100 
Personal  protective  equipment  violations;  worker  protection 

standard  enforcement  actions  guidance,  18100-18101 
Reports;  availability,  etc.: 
Aroclor  1016  reference  dose,  18104 
Cancer  risk  assessment  guidelines  issues;  workshop, 

18101-18102 
Health  risk  assessment.  Benchmark  dose  approach.  18101 

Executive  Office  of  the  President 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  17990-17991 

British  Aerospace,  17991-17992 

Jetstream,  17987-17990 
PROPOSED  RULES 
Class  E  airspace,  18038-18039 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee.  18164 

Civil  Tiltrotor  Development  Advisory  Committee,  18164 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  18169 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Niagara  Mohawk  Power  Corp.  et  al.,  18097-18099 
Meetings;  Sunshine  Act.  18169-18170 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  18092 

ANR  Pipeline  Co.,  18092-18093 

Carnegie  Interstate  Pipeline  Co.,  18093 

CNG  Transmission  Corp.,  18093 

Columbia  Gas  Transmission  Corp.,  18093-18094 

Kentucky  Power  Co.,  18094 

Kootenai  Electric  Cooperative,  Inc..  et  al.,  18094 

Mississippi  River  Transmission  Corp.,  18094-18095 

Northern  Natural  Gas  Co.,  18095 

Panhandle  Eastern  Pipe  Line  Co.,  18095 

Questar  Pipeline  Co..  18095-18096 

Texas  Eastern  Transmission  Corp.,  18096 

Texas  Gas  Transmission  Corp.,  18096 


Trunkline  Gas  Co.,  18096-18097 

Williston  Basin  Interstate  Pipeline  Co.,  18097 

Federal  IMaritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Forwarders  International,  Inc.,  et  al.,  18102 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
BayBanks,  Inc.,  et  al,  18103 
MSB  Holding  Co.,  18102-18103 
Roberts,  Duane  R.  et  al..  18102 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee;  correction,  18085 

Forest  Service 

NOTICES 
Meetings: 
Oregon  Coast  Provincial  Advisory  Committee,  18085 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
Vaccines  for  children  program;  charges  for  vaccine 
administration;  rescission,  18136-18137 

Housing  and  Urt>an  Development  Department 

RL'.ES 

Public  and  Indian  housing: 
Indian  housing  program;  consolidated  regulations; 
amendments,  18174-18291 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  18139-18140 
Grants  and  cooperative  agreements;  availability,  etc.: 
Lead-based  paint  hazard  reduction  in  priority  housing, 
18140-18141 

Interior  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Meetings:  Sunshine  Act,  18170 
Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Norfolk  Southern  Railway  Co.,  18142-18143 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 


See  Mine  Safety  and  Health  Administration 
Land  Management  Bureau 

RULES 

Public  land  orders: 

Nevada,  18030 
PROPOSED  RULES 
Oil  and  gas  leases: 

Heavy  oil;  development  promotion  and  royalty  reduction, 
18081-18084 
NOTICES 
Alaska  Native  claims  selection: 

Kootznoowoo,  Inc.,  18141 
Coal  leases,  exploration  licenses,  etc: 

Colorado,  18142 

Mine  Safety  and  Healtti  Admlnisti^on 

PROPOSED  RULES 

Safety  and  health  regulations  review.  18044 
NOTICES 

Safety  standard  petitions: 
C&B  Mining  Co.  et  al..  18147-18149 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Contractor  indemnification;  streamlined  pohcy  and 
approval  process.  18032-18034 

National  Credit  Union  Administration 

PROPOSED  RULES 

Privacy  Act;  implementation,  18036-18038 

NOTICES 

Meetings;  Sunshine  Act,  18171 

Privacy  Act: 

Systems  of  records,  18149-18151 

National  Foundation  on  Xhe  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Hiunanities  Panel,  18151 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  theft  prevention  standard;  exemption 

petitions,  etc.: 
'     Mercedes-Benz  of  North  America,  Inc.,  18166-18168 
Volkswagen  of  America,  Inc.,  18164-18166 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Practice  rules: 
Domestic  licensing  proceedings — 

Special  nuclear  material,  18035-18036 

NOTICES 

Environmental  statements;  availability,  etc.: 
Madison.  IN,  18155-18159 
Pacific  Gas  &  Electric  Co.,  18153-18154 
Shoreham  Nuclear  Power  Station,  18154-18155 

Apphcations,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co.,  18152-18153 
Gulf  States  UUlities  Co.  et  al,  18151-18152 

Postal  Service 

RULES 

International  Mail  Manual: 
WORLDPOST  priority  letter;  implementation 
Correction.  18009 
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NOTICES 

Meetings;  Sunshine  Act.  18171 


Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Former  Prisoner  of  War  Recognition  Day,  National  (Proc. 
6782).  17981 

Public  HMilh  Sarvfc* 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc..  18161-18163 
Chicago  Board  Options  Exchange,  Inc.,  18159-18160 
Pacific  Stock  Exchange.  Inc.,  18160-16161 

Small  Business  Administration 

NOTICES 
Meetings. 

National  Small  Business  Development  Center  Advisory 
Board,  18163 
Meetings;  district  and  regional  advisory  councils: 

Texas,  18163 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Substance  abuse  prevention  and  treatment  and  community 

mental  health  services  block  grant  programs;  hearing 

procedures,  18137-18139 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Alabama  et  al.,  18044-18046 

Pennsylvania  et  al..  18046-18049 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substancos  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Commercial  Space  Transportation  Office 

See  Federal  Aviation  Administration 


See  National  Highway  Traffic  Safety  AdministraUon 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Eagle  Canyon  Airlines,  Inc.,  18163 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Comptroller  of  the  Currency 

United  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  18169 
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Presidential  Documents 


Proclamation  6782  of  April  6,  1995 

National  Former  Prisoner  of  War  Recognition  Day,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  the  centuries  since  our  Nation  was  founded,  our  citizens  have  been 
called  on  time  and  again  to  defend  the  blessings  of  American  democracy. 
Although  the  enemies  of  freedom  have  often  risen  ft-om  distant  shores, 
the  valiant  men  and  wromen  who  wear  our  Nation's  uniform  have  made 
freedom's  fight  their  own.  From  Europe  to  the  Pacific,  Korea  to  the  Persian 
Gulf,  these  Americans  and  their  families  have  suffered  through  the  darkest 
hours  of  humanity  so  that  the  cause  of  human  dignity  might  endure. 

It  is  in  gratitude  that  we  pause  each  year  to  recall  the  courage  and  to 
honor  the  service  of  the  sons  and  daughters  of  America  who  have  been 
held  as  prisoners  of  war.  Few  words  can  express  the  depth  of  their  sacrifice 
or  the  worthiness  of  their  mission.  Often  subjected  to  extreme  brutality 
in  violation  of  international  codes  and  customs  governing  their  treatment, 
many  of  our  people  have  come  home  with  disabling  wounds  and  injuries. 
Too  many  of  our  people  have  not  come  home  at  all. 

Today,  the  lives  of  these  extraordinary  Americans  and  the  stories  of  their 
indomitable  spirits  are  at  the  core  of  our  national  character.  The  citizens 
of  the  United  States  will  always  remember  the  proud  individuals  who  traded 
their  liberty  to  preserve  our  own.  We  will  build  on  the  triumphs  of  democracy 
that  they  have  helped  to  ensure.  And  in  speaking  of  their  bravery,  we 
will  tell  our  children  and  grandchildren  that  though  bodies  may  be  impris- 
oned, hearts  can  remain  ever  free. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  9, 1995,  as  "National 
Former  Prisoner  of  War  Recognition  Day."  I  urge  State  and  local  officials, 
private  organizations,  and  U.S.  citizens  everywhere  to  join  in  honoring  the 
members  of  the  United  States  Armed  Forces  who  have  been  held  as  prisoners 
of  war.  I  call  upon  all  Americans  to  observe  this  day  with  appropriate 
ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
nineteenth. 
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DEPARTMErrr  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  927 

[Docket  No.  FV94-927-1FR;  Amendment] 

Increase  in  Expenses  for  the  1994-55 
Fiscal  Year;  Winter  Pears  Grown  in 
Oregon,  Washington,  and  California 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  amending 
the  final  rule  that  authorized  expenses 
and  established  an  assessement  rate  for 
the  Winter  Pear  Control  Committee 
(Committee)  under  Marketing  Order  No. 
927  for  the  1994-95  fiscal  year.  This 
final  rule  authorizes  an  increased  level 
of  expenses  for  the  1994-95  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  July  1.  1994.  through 
June  30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington, 
DC  20090-6456,  telephone:(202)  720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office.  Fruit 
and  Vegetable  Division.  AMS.  Green- 
Wyatt  Federal  Building,  room  369, 
Portland.  Oregon,  telephone:  (503)  326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  927  (7  CFR 
part  927)  regulating  the  handling  of 
winter  pears  grown  in  Oregon, 
Washington,  and  California.  The 
agreement  and  order  are  effective  imder 


the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  winter 
pears  grown  in  Oregon,  Washington, 
and  California  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  will  be  applicable  to  all 
assessable  pears  handled  during  the 
1994-95  fiscal  year,  which  began  July  1, 
1994.  and  ends  June  30, 1995.  This  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
vdth  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handier  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  90  handlers 
of  winter  pears  regulated  under  the 
marketing  order  each  season  and 
approximately  1,850  winter  pear 
producers  in  Oregon.  Washington,  and 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Oregon,  Washington,  and 
California  winter  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  winter  pears  handled  from 
the  begiiming  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  Oregon,  Washington,  and  California 
vkdnter  pears.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  £ind  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  pears.  Because  this  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  provide 
sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  June  3.  1994. 
and  unanimously  recommended  total 
expenses  of  $6,835,926  for  the  1994-95 
fiscal  year.  In  comparison,  the  1993-94 
fiscal  year  expense  amount  was 
$6,933,615,  which  is  $97,689  more  than 
the  amount  recommended  for  the  1994- 
95  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.43  per  standard  box,  or  equivalent  for 
vdnter  pears.  The  Committee  did  not 
recommend  a  supplemental  assessment 
rate  for  Anjou  variety  pears  this  fiscal 
year.  In  comparison,  the  1993-94  winter 
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pear  assessment  rate  was  $0.45  per 
standard  box,  or  equivalent  and  $0.04 
for  the  supplemental  assessment  rate  on 
Anjou  variety  pears.  This  represents  a 
$0.02  decrease  in  the  assessment  rate 
recommended  for  this  fiscal  year. 

This  rate,  when  applied  to  anticipated 
winter  pear  shipments  of  13.817,000 
boxes  or  equivalent,  will  yield  a  total  of 
$5,941,310  in  assessment  income. 
Assessment  income,  along  with 
$401,324  from  other  income  sources, 
and  $493,292  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  The  $493,292 
withdrawal  of  funds  from  the 
Committee's  authorized  reserve  will 
result  in  no  reserve  remaining  at  the  end 
of  the  1994-95  fiscal  period. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  $5,572,500 
for  advertising,  $276,340  for  SOPF  data 
research,  $276,340  for  winter  pear 
improvement,  $142,310  for  salaries  and 
benefits,  and  $612,442  for  unshared 
contingency. 

The  expenses  and  assessment  rate 
were  authorized  in  the  finalization  of 
the  interim  final  rule  issued  on 
November  1.  1994.  and  published  in  the 
Federal  Register  (59  PR  55333, 
November  7,  1994].  The  interim  final 
rule  provided  a  30-day  comment  period 
for  interested  persons.  No  comments 
were  received. 

The  Committee  conducted  a  mail  vote 
during  January  1995.  and  unanimously 
recommended  to  increase  1994-95 
expenses  from  $6,835,926  to  $7,460,160. 
an  increase  of  $624,234  from  the 
previously  authorized  amount.  The 
increase  is  necessary  because  the  winter 
pear  crop,  which  was  previously 
estimated  at  13.817,000  boxes  or 
equivalent,  is  now  estimated  at 
15.500.000  boxes. 

This  under-estimation  of  over  one 
million  boxes,  caused  the  Committee  to 
calculate  less  assessment  income.  The 
Committee  is  increasing  funds  for 
promotion  and  advertisement  for  what 
has  become  the  largest  crop  of  winter 
pears  in  the  industry's  history. 

With  the  approved  assessment  rate  of 
$0.43.  when  applied  to  winter  pear 
shipments  of  15.500.000  boxes  or 
equivalent,  will  yield  a  total  of 
$6,665,000  in  assessment  income. 
Assessment  income,  along  with 
$368,086  from  other  income  sources, 
and  $427,074  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses. 

Major  expense  categories  for  the 
1994-95  fiscal  year  are  to  be  revised  as 
follows;  $5,812,500  for  advertising, 
$538,322  for  unshared  contingency, 
$310,000  for  SOPP  data  research,  and 


$310,000  for  winter  pear  improvement 
($5,572  500.  $612,442.  $276,340.  and 
$276,340.  respectively,  are  the  amounts 
from  the  previously  approved  budget). 

This  action  will  not  impose  additional 
costs  on  handlers.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  or  to  engage  in 
further  public  procedure  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  fiscal  year  for  the 
Committee  began  July  1,  1994.  and  the 
Committee  needs  to  have  approval  to 
pay  its  expenses  which  are  incurred  on 
a  continuous  basis;  (2)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  by  mail  vote;  and  (3)  no 
increase  in  the  assessment  rate  is  being 
recommended  so  no  additional  funds 
will  need  to  be  collected  from  handlers. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements  and  orders. 
Pears.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON.  WASHINGTON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§927.234    [Amended] 

2.  §927.234  is  amended  by  removing 
"$6,835,926"  and  adding  in  its  place 
"$7,460,160". 

Dated:  March  31,  1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-8424^^iled  4-7-95;  8:45  ami 
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Commodity  Credit  Corporation 
7  CFR  Parts  1413  and  1427 


RIN  056a-A042 

1995  Extra  Long  Staple  Cotton 
Program 

AGENCY:  Commodity  Credit  Corporation. 
USD  A. 

ACTION:  Final  rule. 

SUMMARY:  On  November  7. 1994.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  (58  FR  55378) 
with  respect  to  the  1995  Production 
Adjustment  Program  for  Extra  Long 
Staple  (ELS)  Cotton,  which  is  conducted 
by  the  CCC  in  accordance  with  the 
Agricultural  Act  of  1949.  as  amended 
(1949  Act).  The  1995  ELS  Cotton 
Acreage  Reduction  Program  (ARP) 
percentage  has  been  determined  to  be  10 
percent.  This  final  rule  amends  the 
regulations  to  set  forth  the  ARP 
percentage,  the  established  (target) 
price,  and  the  price  support  rate.  No 
paid  land  diversion  (PLD)  program  will 
be  implemented  for  the  1995  crop  of 
ELS  cotton. 

EFFECTIVE  DATE:  April  10,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  A.  Broussard.  Consolidated 
Farm  Service  Agency,  United  States 
Department  of  Agriculture,  room  3758- 
S,  P.O.  Box  2415.  Washington.  DC 
20013-2415  or  call  202-720-9222. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
^any  other  provision  of  law  to  publish  a 
notice  of  final  rulemaking  with  respect 
to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization— 10.052. 

Executive  Order  12778 

■  This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1427  set  forth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 

Background 

This  final  rule  amends  7  CFR  part 
1413  to  set  forth  determinations  on  the 
1995  ARP  and  the  PLD  Program  and  7 
CFR  part  1427  to  set  forth  the 
determinations  on  the  1995  price 
support  level.  General  descriptions  of 
the  statutory  basis  for  the  1995  ELS  ARP 
percentage  determination  in  this  final 
rule  were  set  forth  in  the  proposed  rule 
at  59  FR  55378  (November  7. 1994). 

Three  comments  were  received  during 
the  comment  period.  Two  respondents 
recommended  that  an  ARP  level  not 
higher  than  10- percent  would  be 
sufficient  to  maintain  a  stable  level  of 
supplies.  One  respondent  recommended 
a  15-percent  ARP.  but  recognized  that  a 
10-percent  ARP  would  be  acceptable. 

In  accordance  with  statutory 
requirements,  the  Secretary  of 
Agriculture  (Secretary)  annoujiced;  a  10- 
percent  ARP;  a  price  support  level  of 
79.65  cents  per  pound;  and  a  target 
price  of  95.6  cents  per  pound,  for  the 
1995  ELS  cotton  program  on  December 
1,  1994.  The  Secretary  determined  that 
a  10- percent  ARP  would  maintain  U.S. 
competitiveness  in  world  markets  while 
balancing  the  risks  of  excessive  suppUes 
and  possible  shortages.  A  10-percent 
ARP  reflects  the  current  supply 
situation  while  signaling  to  domestic 
and  foreign  customers  that  the  U.S.  will 
be  a  reliable  supplier. 


Acreage  Reduction 

In  accordance  with  section  103(h)(5) 
of  the  1949  Act,  an  ARP  has  been 
established  for  the  1995  crop  of  ELS 
cotton  at  10  percent.  Accordingly, 
producers  will  be  required  to  reduce 
their  1995  acreage  of  ELS  cotton  for 
harvest  from  the  crop  acreage  base 
established  for  ELS  cotton  by  at  least 
this  established  percentage  in  order  to 
be  eligible  for  price  support  loans, 
purchase,  and  payments. 

Paid  Land  Diversion 

In  accordance  with  section 
103(h)(5)(B)  of  the  1949  Act,  a  PLD 
Program  will  not  be  implemented  for 
the  1995  crop  of  ELS  cotton. 

Price  Support  Rate 

In  accordance  with  section  103(h)(2) 
of  the  1949  Act,  the  price  support  rate 
has  been  established  with  respect  to  the 
1995  crop  of  ELS  cotton  at  79.65  cents 
per  pound. 

Established  (Target)  Price 

In  accordance  with  section 
103(h)(3)(B)  of  the  1949  Act,  the 
established  (target)  price  has  been 
established  with  respect  to  the  1995 
crop  of  ELS  cotton  at  95.6  cents  per 
poimd. 

List  of  Subjects 

7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  Rice,  Soil  conservation. 
Wheat. 

7  CFR  Part  1427 

Cotton,  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Surety  bonds, 
Wsuehouses. 

Accordingly,  7  CFR  parts  1413  and 
1427  are  amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308, 1308a,  1309. 
1441-2,  1444-2.  1444f.  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  as 
follows  by: 

A.  Revising  paragraphs  (a)(5)(iii)  and 
(a)(5)(iv),  and 

B.  Adding  paragraphs  (a)(5)(v), 

C.  Adding  paragraph  (d)(5): 


§  1413.54    Acreage  reduction  program 
provisions. 

(a)  *  *  * 
(5)  *  *  * 

(iii)  1993  ELS  cotton.  20  percent; 
(iv)  1994  ELS  cotton.  15  percent;  and 
(v)  1995  ELS  cotton,  10  percent. 
«        *         *         *        • 

(d)  *  •  * 

(5)  For  the  1995  crop: 

(iHiii)  [Reserved) 

(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton. 
•        •         •         •        * 

3.  Section  1413.103  is  amended  by 
adding  paragraph  (a)(8)(v)  and  revising 
paragraph  (b)  to  read  as  follows: 

§1413.103    Established  (target)  prices. 

(a)  •  *  * 
(8)  *  •  • 

(v)  1995  ELS  cotton— $.95.6/lb. 

(b)  ELS  cotton  target  price  for  the 
1996  crop  will  be  established  as  120 
percent  of  the  loan  rate  for  ELS  cotton. 

PART  1427— COTTON 

4.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423.  1425.  and 
1444-2;  15  U.S.C.  7114b  and  714c. 

5.  Section  1427.8  is  amended  as 
follows  by: 

A.  Revising  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv),  and 

B.  Adding  paragraph  (a)(2)(v): 

§  1427.8    Amount  of  loan. 

(a)  *  *  * 

(2)  •  •  * 

(iii)  1993  ELS  cotton,  88.12  cents  per 
pound; 

(iv)  1994  ELS  cotton,  85.03  cents  per 
pound; and 

(v)  1995  ELS  cotton,  79.65  cents  per 
pound. 
•         •         *         *        *     . 

Signed  at  Washington,  DC  on  March  31, 
1995. 

Grant  Buntrock, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  95-8743  Filed  4-7-95;  8:45  am) 
BILLING  CODE  3410-05-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 

Deviations  for  the  Technology 
Reinvestment  Project 

AGENCY:  Department  of  Energy. 
ACTION:  Rules;  class  deviations. 

SUMMARY:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  600.4.  hereby 
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announces  two  deviations  from  its 
Financial  Assistance  Rules  for  the 
Technology  Reinvestment  Project  (TRP). 
The  approval  of  these  deviations 
ensures  that  the  program  goals  and 
objectives  are  achieved  and  that  public 
funds  are  conserved. 

The  TRP  is  a  joint  agency  effort  which 
implements  the  provisions  of  E)efense 
Conversion,  Reinvestment,  and 
Transition  Act  of  1992.  The  Advanced 
Research  Projects  Agency.  Department 
of  Energy,  National  Aeronautics  and 
Space  Administration,  Department  of 
Commerce  through  the  National 
Institutes  of  Standards  and  Technology, 
the  Department  of  Transportation  and 
the  National  Science  Foundation  are  the 
six  agencies  collaborating  in  the  TRP. 
The  mission  of  TRP  is  to  stimulate  the 
transition  to  a  growing,  integrated, 
national  industrial  capability  which 
provides  the  most  advanced,  affordable, 
military  systems  and  the  most 
competitive  commercial  production. 
The  TRP  seeks  to  harness  the  best 
talents  available  to  focus  on  technology 
innovation,  extension,  infrastructure, 
and  education  and  training  for  product 
and  process  technologies  of  critical 
importance  to  both  national  security 
and  the  national  economy. 

The  two  deviations  have  been 
approved  because  they  are  required  to 
achieve  program  objectives.  The  first 
deviation  will  permit  budget  periods  in 
excess  of  12  months  consistent  with  the 
solicitation  and  the  second  deviation 
permits  DOE  to  withhold  payments  with 
30  days  verbal  advance  notiHcation. 
EFFECTIVE  DATE:  April  25.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Yee.  Office  of  Clearance  and 
Support,  (HR-522.21,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
1140. 

SUPP1.EMENTARY  INFORMATKM:  hi  this 
notice,  the  DOE  announces  that, 
pursuant  to  10  CFR  Part  600,  the  Deputy 
Assistant  Secretary  for  Procurement  and 
Assistance  Management  has  made  a 
determination  of  the  need  for  two 
deviations  to  the  DOE  Financial 
Assistance  Rules.  The  determination 
document,  dated  March  13.  1995 
provides  for  deviations  for  TRP 
recipients  as  explained  below  [i.e.,  a 
"class  deviation"). 

Deviation  Number  1  deviates  from  the  12- 
month  budget  period  limitation  contained  in 
600.31(b).  This  deviation  is  necessary  to 
permit  projects  with  budget  periods  in  excess 
of  12  months  to  be  awarded.  The  solicitation 
allows  for  budgets  with  a  base  term  of  12  to 
24  months  with  options  for  additional  12  to 
24  months.  Therefore,  deviation  is  required 
to  execute  those  financial  assistance 


agreements  for  projects  with  performance 
periods  greater  than  12  months. 

Deviation  Number  2  permits  the 
withholding  of  payment  for  failure  to  meet 
established  milestone  schedules  with  30  days 
verbal  notice  of  failure  to  make  progress, 
thereby  providing  adequate  advance  notice  of 
non-compliance.  This  is  a  deviation  to 
600.122(h)  and  600.28  and  furthers  the 
program  objective  of  reducing  the 
administrative  burden. 

Issued  in  Washington,  DC.  March  13, 1995. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 
[FR  Doc.  95-8630  Filed  4-7-95:  8:45  ami 
BM.LINQ  COOC  MSO-OI-P 


DEPARTMErfT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  No.  95-07] 
RIN  1557-AB14 

Risk-Based  Capital  Requirements- 
Low  Level  Recourse 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  revising  its 
risk-based  capital  standards  as  required 
by  section  350  of  the  Riegle  Commimity 
Dievelopment  and  Regulatory 
Improvement  Act  of  1994.  This  final 
rule  modifies  the  risk-based  capital 
treatment  of  recourse  obligations  to 
ensure  that  the  amoimt  of  capital  that  a 
bank  must  hold  against  a  recourse 
obligation  does  not  exceed  the  bank's 
maximum  contractual  exposure.  This 
corrects  an  anomaly  in  the  existing  risk- 
based  capital  standards  under  which  the 
capital  requirement  could  exceed  a 
bank's  maximiun  exposure. 
EFFECTIVE  DATE:  May  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Thede,  Senior  Attorney. 
Securities  and  Corporate  Practices 
Division  (202/874-5210).  Stephen 
Jackson.  National  Bank  Examiner.  (202) 
874-5070.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street.  SW.. 
Washington,  DC  20219. 
SUPP1.EMENTARY  INFORMATION:  The  Office 
of  the  Comptroller  of  the  Currency 
(OCC)  is  revising  its  risk-based  capital 
standards  as  required  by  section  350  of 
the  Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994. 
Pub.  L.  103-325.  108  Stat.  2160  (the 
"CDRl  Act").  Under  the  OCC's  current 


risk-based  capital  standards,  assets 
transferred  with  recourse  are  reported 
on  the  balance  sheet  in  regulatory 
reports.  These  amoimts  are  thus 
included  in  the  calculation  of  banks' 
risk-based  capital  and  leverage  capital 
ratios.  Where  a  bank  holds  a  low  level 
of  recourse,  the  amount  of  capital 
required  could  exceed  the  bank's 
maximum  contractual  Uability  imder 
the  recourse  agreement.  This  can  occur 
in  transactions  in  which  a  bank 
contractually  limits  its  recourse 
exposure  to  less  than  the  full  effective 
risk-based  capital  requirement  for  the 
assets  transferred — generally,  4  percent 
for  mortgage  assets  and  8  percent  for 
other  assets. 

The  OCC  and  the  other  Federal 
banking  agencies  (the  Office  of  iTirift 
Supervision.  Federal  Reserve  Board,  and 
Federal  Deposit  Insurance  Corporation) 
have  long  recognized  this  anomaly  in 
the  risk-based  capital  standards.  On 
May  25.  1994.  the  Federal  banking 
agencies,  under  the  auspices  of  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC).  issued  a 
notice  of  proposed  rulemaking  and 
advance  notice  of  proposed  rulemaking 
(59  FR  27116)  covering  the  capital 
treatment  of  recourse  obligations  and 
direct  credit  substitutes.  The  notice 
proposed,  among  other  things,  to  amend 
the  agencies'  risk-based  capital 
guidelines  to  limit  the  capital  charge  in 
low  level  recourse  transactions  to  an 
institution's  maximum  contractual 
recourse  liability.  For  these  types  of 
transactions  the  proposal  would 
effectively  result  in  a  dollar  capital 
charge  for  each  dollar  of  low  level 
recourse  exposure,  up  to  the  full 
effective  risk-based  capital  requirement 
on  the  underlying  assets. 

Of  the  38  commenters  that  sent 
comments  to  the  OCC  in  response  to  the 
May  25  proposal,  13  commenters 
specificajly  addressed  limiting  the 
capital  requirement  for  low  level 
recourse  transactions  to  a  bank's 
maximum  contractual  exposure.  All  13 
supported  the  limit,  although  many 
advocated  additional  changes  to  the 
OCC's  capital  standards  for  recourse 
obligations. 

On  September  23.  1994,  the  CDRl  Act 
was  signed  into  law.  The  OCC  is  issuing 
this  final  rule  now  in  order  to 
implement  section  350.  Consequently, 
this  final  rule  covers  only  the  limitation 
of  the  capital  requirement  to  a  bank's 
maximum  contractual  exposure  and 
does  not  address  any  of  the  other  issues 
raised  in  the  May  25.  1994,  proposal. 
The  OCC  and  the  other  Federal  banking 
agencies  will  continue  to  consider  those 
other  issues. 


The  OCC.  in  consultation  with  the 
other  banking  agencies,  will  issue 
further  guidance  specifying  how  the 
modified  capital  standard  will  be 
implemented  for  reporting  purposes. 
Following  issuance  of  this  additional 
guidance,  the  OCC  intends  to  amend  the 
rule  to  include  a  specific  description  of 
the  reporting  treatment. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
will  increase  somewhat  the  measured 
risk-based  capital  ratios  of  banks  of  all 
sizes  that  sell  assets  with  low  levels  of 
recourse  and  will  have  a  beneficial,  but 
not  material,  effect  on  those  banks. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital  risk.  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authonty  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161,  1818, 
1828(n),  1828  note,  1831n  note,  1835,  3907. 
and  3909. 

2.  In  appendix  A  to  part  3,  section  3 
is  amended  by  adding  a  new  paragraph 
(c)  to  read  as  follows: 

Appendix  A  to  Part  3— Risk-Based 
Capital  Guidelines 


Section  3.  Risk  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 

*         »         *         *         * 

(c)  Recourse  Obligations.  Where  the 
amount  of  recourse  liability  retained  by  a 
bank  is  less  than  the  capital  requirement  for 
credit-risk  exposure,  the  bank  shall  maintain 
capital  for  the  recourse  liability  equal  to  the 
amount  of  credit-risk  exposure  retained.  Any 
recourse  liability  that  is  subject  to  this 
section  3(c)  is  not  subject  to  any  additional 
capital  treatment  under  sections  3(a)  or  3(b) 
of  this  appendix  A. 


Dated:  March  17, 1995. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
[FR  Doc.  95-8719  Filed  4-7-95:  8:45  am] 
BiLUNQ  CODE  4810-33-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-170-AD;  Amendment 
39-8191;  AD  95-08-02] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  installation 
of  new  case  drain  pipes  and  an 
additional  fairlead  support  for  the 
hydraulics  case  drain  line  in  the  rear 
spar  area  of  the  engine/nacelle.  This 
amendment  is  prompted  by  reports  of 
fatigue  failure  of  the  case  drain  line  in 
the  hydraulics  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  loss  of  main 
system  hydraulics  as  a  result  of  lack  of 
support  against  vibration  and 
subsequent  fatigue  failure  of  the  case 
drain  line  for  the  hydraulics  system. 
DATES:  Effective  May  10,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft.  Inc..  P.O.  Box 
16029.  Dulles  International  Airport. 
Washington.  EXZ  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  series  airplanes 
was  published  in  the  Federal  Register 
on  December  16,  1994  (59  FR  64875). 
That  action  proposed  to  require 
installation  of  new  case  drain  pipes  and 
an  additional  fairlead  support  for  the 
hydraulics  case  drain  line  in  the  rear 
spar  area  of  the  engine/nacelle. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

"Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  10  work 
hours  per  airplane  to  accompUsh  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  tt>be  $5,400,  or  $600  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety.  Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-08-02     letatrvam  Aircraft  UmitMl: 

Amendment  39-9191.  Docket  94-NM- 
170- AD. 
Applicability:  Model  4101  airplanes: 
constructors  numbers  41005  through  41015 


inclusive.  41019  through  41024  inclusive. 
41028.  and  41029:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  main  system 
hydraulics,  accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  install  new  case  drain  pipes  and 
an  additional  fairlead  support  for  the 
hydraulics  case  drain  line  in  the  rear  sf>ar 


area  of  the  engine/nacelle  in  accordance  with 
Jetstream  Service  Bulletin  J41-29-005. 
Revision  1,  dated  August  12,  1994:  or 
Revision  2,  dated  August  30,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA.  Transport 
Airplane  Directorate,  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  the  following  Jetstream 
service  bulletins,  as  applicable,  which 
contain  the  specifled  effective  pages: 


Service  txjMetin  referenced  and  date 


J4 1-29-005  

Revision  2 
August  30,  1994 

«M1-29-005  

Revision  1 
August  12.  1994 


Page  No. 


1.4 

2.  3.  5-12 
1-12 


Revision 

level  shown 

on  page 


2 

1 
1 


Date  shown  on 
page 


Aug.  30.  1994. 

Aug.  12,  1994. 
Aug.  12,  1994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transjjort  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
May  10,  1995. 

Issued  in  Renton,  Washington,  on  March 
31,  1995 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  95-8445  Filed  4-7-95:  8:45  am] 

BILUNQ  COOe  4910-13-41 


14  CFR  Part  39 

[Docket  No.  94-NM-169-AD;  Anwndment 
39-0190;  AD  95-0S-01] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires 
modification  of  the  spoiler  system.  This 
amendment  is  prompted  by  reports  of 
fatigue  failures  of  the  tee  fittings  of  the 
spoiler  bleed  nipples.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  that  the  tee  fittings  do  not  fail, 
and  subsequently  lead  to  loss  of  the 
main  system  hydraulics. 
DATES:  Effective  May  10.  1995. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc..  P.O.  Box 
16029.  Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  eiirpleuies  was  published  in 
the  Federal  Register  on  IDecember  16, 
1994  (59  FR  64873).  That  action 
proposed  to  require  modification  of  the 
spoiler  system. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  7 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $5,880.  or  $420  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a].  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following^  new  airworthiness 
directive: 

95-08-01     Jetstream  Aircraft  Limited: 

Amendment  39-9190.  Docket  94-NM- 

169- AD. 
Applicability:  Model  4101  airplanes  on 
which  Jetstream  Modification  JM41290B 
(reference  Jetstream  Service  Bulletin  J41-29- 
001)  has  not  been  installed,  certificated  in 
any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tee  fittings  and 
subsequent  loss  of  the  main  system 
hydraulics,  accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  modify  the  spoiler  system  in 
accordance  with  Jetstream  Service  Bulletin 
J41-29-001,  dated  August  12, 1994,  or 
Revision  1,  dated  August  30,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  t»e 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Transport 
Airplane  Directorate,  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  the  following  Jetstream 
service  bulletins,  as  applicable,  which 
contain  the  specified  effective  pages: 


Service  txjiletin  referenced  and  date 


J41-29-001  Original  Issue,  August  12,  1994 
J41-29-001  Revision  1,  August  30,  1994  


Page  No. 


1-12 

1.3 

2,  4-12 


Revision 

level  shown 

on  page 

Original  

1   

Original  


Date  shown  on 
page 


Aug.  12.  1994. 
Aug.  30,  1994. 
Aug.  12,  1994. 


UMI 


17990 
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This  incoiporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft.  Inc.,  P.O.  Box  16029. 
Dulles  International  Airport.  Washington.  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(e)  This  amendment  becomes  effective  on 
May  10,  1995. 

Issued  in  Renton,  Washington,  on  March 
31, 1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Aiqjiane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-6446  Filed  4-7-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-192-A0;  Amendment 
39-9187;  AD  95-07-05] 

Airworthiness  DIrsctives;  Alrtxis  Mo<M 
A300-400  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A30O-600  series  airplanes,  that  requires 
repetitive  ultrasonic  inspections  to 
detect  cracks  in  the  bolt  holes  inboard 
and  outboard  of  rib  9  on  the  bottom 
booms  of  the  &ont  and  rear  wing  spars, 
and  repair,  if  necessary.  This 
amendment  is  prompted  by  the 
discovery  of  fatigue  cracks  that 
emanated  fttjm  the  bolt  holes  inboard 
and  outboard  of  rib  9  in  the  bottom 
booms  of  the  front  and  rear  wing  spars. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  a  wing  spar  as  a  result  of 
fatigue  cracks  in  the  bolt  holes. 
DATES:  Effective  May  10,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  hidustrie.  1  Rond  Point 
Maurice  Beilonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  R   '<»s  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-^056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPt-EMENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300-600  series  airplanes  was 
published  in  the  Federal  Register  on 
December  15.  1994  (59  FR  64626).  That 
action  proposed  to  require  repetitive 
ultrasonic  inspections  to  detect  cracks 
in  the  bolt  holes  inboard  and  outboard 
of  rib  9  on  the  bottom  booms  of  the  front 
and  rear  wing  spars,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  apphcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  11 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 


estimated  to  be  $23,100,  or  $660  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to^ne  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-07-05  Airbus  Industrie:  Amendment  39- 
9187.  Docket  94-NM-192-AD. 
Applicability:  Model  A300-600  series 
airplanes  on  which  Airbus  Modirication 


10161  has  not  been  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  &t>m 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structiu^l  integrity  of 
a  wing  spar,  accomplish  the  following: 

(a)  Perform  an  ultrasonic  inspection  to 
detect  cracks  in  the  bolt  holes  inboard  and 
outboard  of  rib  9  on  the  bottom  booms  of  the 
front  and  rear  wing  spars,  in  accordance  with 
Airbus  Service  Bulletin  A300-57-6037. 
dated  August  1, 1994,  at  the  time  specified 
in  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  Airbus 
Modification  8842  (reference  Airbus  Service 
Bulletin  A300-57-6039)  has  not  been 
installed:  Prior  to  the  accumulation  of  17.000 
total  landings,  or  within  2,000  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  9,000  landings. 

(2)  For  airplanes  on  which  Airbus 
Modification  8842  has  been  installed:  Prior  to 
the  accumulation  of  17,000  total  landings 
after  accomplishment  of  Airbus  Modification 
8842,  or  within  2,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  9,000  landings. 

(b)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  Airbus 
Service  Bulletin  A300-57-6037,  dated 
August  1,  1994.  Thereafter,  perform  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

(c)  An  alternative  niethod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Transjjort 
Airplane  Directorate,  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  repair  shall  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A300-57-6037,  dated  August  1, 
1994.  This  incorjxjration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frx)m  Airbus  Industrie,  1  Rond  Point  Maurice 
Beilonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
May  10,  1995. 

Issued  in  Renton,  Washington,  on  March 
29, 1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-8173  Filed  4-7-95;  8:45  am) 
BILLING  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  94-NM-165-AD;  Amendment 
39-«188;  AD  95-07-06] 

Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11-200  and 
-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAC  1-11-200  and  -400  series 
airplanes,  that  requires  insp>ections  of 
the  bearings  of  the  aileron  control 
system,  and  correction  of  discrepancies. 
This  amendment  is  prompted  by  a 
report  indicating  that  an  operator 
experienced  difficulties  wherein 
considerable  pressure  was  required  to 
manually  input  roll  control  due  to 
seized  bearings  in  the  aileron  control 
system.  The  actions  specified  by  this  AD 
are  intended  to  prevent  such  seizure  of 
bearings,  which  could  reduce  the  pilot's 
ability  to  initiate  roll  control  during 
critical  phases  of  flight. 
DATES:  Effective  May  10. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Airbus  Limited. 
P.O.  Box  77.  Bristol  BS99  7AR,  England. 


This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAC  1-11-200  and 
—400  series  airplanes  was  pubUshed  in 
the  Federal  Register  on  December  15, 
1994  (59  FR  64631).  That  action 
proposed  to  require  repetitive  detailed 
visual  and  physical  inspections  of  the 
bearings  of  the  aileron  control  system, 
and  correction  of  discrepancies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  conunenter  supports  the 
proposed  rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  "The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
complieince  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  affected  by  this 
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AD.  that  it  will  take  approximately  1 
work  hour  per  airplane,  per  inspection 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,860,  or 
$60  per  airplane,  per  inspection. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  FoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-07-06    British  Aenw|MC«  Airbus  Limited 
(Formerly  British  Aerospace 
Commercial  AircraA  Limited,  British 
Aerospace  Aircraft  Group):  Amendment 
3»-9ia8.  Docket  94-NM-165-AD. 
Applicability:  All  Model  BAG  1-11-200 

and  -400  series  airplanes,  certificated  in  any 

category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiacted,  the 
owner/ofierator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  pilot's  ability  to  initiate  roll 
control  during  critical  phases  of  the  flight, 
accomplish  the  following: 

(a)  Within  5  years  from  the  date  of 
installation  of  the  aileron  control  bearings  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  periorm  a 
detailed  visual  and  physical  inspection  to 
detect  missing  or  damaged  sealing  rings, 
corrosion,  or  restricted  movement  of  the 
bearings  of  the  aileron  control  system,  in 
accordance  with  the  Accomplishment 
Instructions  of  British  Aerospace  Alert 
Service  Bulletin  27-A-PM6023.  Issue  No.  2, 
dated  November  23.  1992. 

(1)  If  no  discrepancies  are  found,  repeat  the 
inspection  requirements  thereafter  at 
intervals  not  to  exceed  14  months. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  bearing  with  a  new 
bearing  in  accordance  with  the  service 
bulletin.  Rep>eat  the  inspection  required  by 
this  paragraph  within  S  years  after 
replacement  of  the  bearings,  and  thereafter  at 
intervals  not  to  exceed  14  months. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  FAA.  Transport 
Airplane  Directorate,  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  bom  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  27-A- 
PM6023,  Issue  No.  2.  dated  November  23, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace.  Airbus  Limited,  P.O. 
Box  77,  Bristol  BS99  7AR,  England.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
May  10.  1995. 

Issued  in  Renton,  Washington,  on  March 
29.  1995. 

Darrell  M.  Pederaon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  95-8172  Filed  4-7-95;  8:45  am] 
aiLUNQ  COOC  4«10-1S-U 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Requirements  for  Child-Resistant 
Packaging;  Requirements  for  Products 
Containing  LIdocalne  or  Olbucalne 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Under  the  Poison  Prevention 
Packaging  Act  of  1970,  the  Commission 
issues  a  rule  requiring  child-fesistant 
packaging  for  products  containing  more 
than  5.0  milligrams  (mg)  of  lidocaine  in 
a  single  package  or  more  than  0.5  mg  of 
dibucaine  in  a  single  package.  These 
requirements  are  issued  because  the 
Commission  has  determined  that  child- 
resistant  packaging  is  required  to  protect 
children  luider  5  years  of  age  from 
serious  p>ersonal  injury  and  serious 
illness  resulting  from  ingesting  such 
substances.  Lidocaine  and  dibucaine  are 
used  in  prescription  drugs  and  over-the- 
counter  drug  products  that  are  applied 
to  the  skin  or  mucous  membranes  to 
provide  an  anesthetic  effect. 
DATE:  The  rule  shall  be  effective  on 
April  10,  1996  and  shall  apply  to  subject 
products  that  are  packaged  on  or  after 
that  date.) 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bogumill,  Division  of 
Regulatory  Management,  Office  of 
Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone 
(301)504-0621  ext.  1368. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Relevant  statutes  and  regulations.  The 
Poison  Prevention  Packaging  Act  of 
1970  (the  "PPPA"),  15  U.S.C.  1471- 
1476,  authorizes  the  Commission  to 
establish  standards  for  the  "special 
packaging"  of  any  household  substance 
if  (1)  the  degree  or  nature  of  the  hazard 
to  children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Special  packaging,  also 
referred  to  as  "child-resistant 
packaging,"  is  defined  as  packaging  that 
is  (1)  designed  or  constructed  to  be 
significantly  difficult  for  children  under 
5  years  of  age  to  open  or  obtain  a  toxic 
or  harmful  amount  of  the  substance  • 
contained  therein  within  a  reasonable 
time  and  (2)  not  difficult  for  normal 
adults  to  use  properly.  It  does  not  mean, 
however,  packaging  which  all  such 
children  cannot  open,  or  obtain  a  toxic 
or  harmful  amount  from,  within  a 
reasonable  time. 

Under  the  PPPA,  effectiveness 
standards  have  been  established  for 
special  packaging  (16  CFR  1700.15),  as 
has  a  procedure  for  evaluating  its 
effectiveness  (§  1700.20).  Regulations 
were  issued  requiring  special  packaging 
for  a  number  of  household  products 
(§  1700.14).  The  findings  that  the 
Commission  must  make  in  order  to 
issue  a  standard  requiring  child- 
resistant  ("CR")  packaging  for  a  product 
are  discussed  below  in  Section  E  of  this 


'  The  Commission  approved  unanimously  (3-0) 
the  motion  of  Chairman  Ann  Brown  to  require 


special  pacluging  for  all  products  containing  more 
than  .5  mg  of  dibucaine  in  a  single  package.  The 
Conrunission  voted  2-1  to  require  special  packaging 
for  all  products  containing  more  than  5  mg  of 
lidocaine  in  a  single  package  (Chairman  Brovim  and 
Commissioner  Jacqueline  Jones-Smith  voting  for 
and  Commissioner  Mary  Sheila  Gall  voting  against). 

The  Commission  then  voted  unanimously  (1)  that 
the  regulation  on  lidocaine  and  dibucaine  not  be 
considered  a  final  regulation  until  it  is  published 
in  the  Federal  Register:  (2)  that  the  final  regulation 
be  published  in  the  Federal  Register  on  April  8. 
1995.  or  as  soon  thereafter  as  practicable:  and  (3) 
to  approve  the  most  recent  draft  Federal  Register 
notice  that  had  Ijeen  forwarded  to  the  Commission. 

Each  Commissioner  filed  a  separate  statement 
concerning  this  matter.  Copies  of  the 
Conunissioners'  statements  can  be  obtained  from 
the  Commission's  Office  of  the  Secretary. 


notice.  For  the  purposes  of  the  PPPA, 
the  amount  of  a  substance  "in  a  single 
package"  that  requires  the  product  to  be 
in  CR  packaging  refers  to  the  total 
amoimt  in  a  single  retail  unit  of  the 
substance. 

One  of  the  categories  of  products  for 
which  CR  packaging  is  required  is 
prescription  drugs  intended  for  oral 
administration  to  humans,  with 
specified  exemptions.  16  CFR 
1700.14(a)(10).  Drugs  that  are  applied 
topically  (for  example,  ointments, 
creams,  sprays,  suppositories, 
mouthwash,  etc.)  are  not  covered  by  the 
oral  prescription  drug  standard.  Where 
prescription  drugs  are  subject  to  a 
Special  packaging  standard,  section  4(b) 
of  the  PPPA  allows  such  products  to  be 
sold  in  non-CR  packaging  only  when  (1) 
directed  by  the  prescribing  medical 
practitioner  or  (2)  requested  by  the 
purchaser.  15  U.S.C.  1473(b). 

For  nonprescription  (over-the- 
counter,  or  "OTC")  products  subject  to 
special  packaging  standards,  section  4(a) 
of  the  PPPA  allows  the  manufacturer  or 
packer  to  package  a  single  size  of  the 
product  in  non-CR  packaging  only  if  (1) 
the  manufacturer  (or  packer)  also 
supplies  the  substance  in  CR  packages 
and  (2)  the  non-CR  packages  bear 
conspicuous  labeling  stating:  "This 
package  for  households  without  yoimg 
children."  15  U.S.C.  1473(a).  If  the 
package  is  too  small  to  accommodate 
this  label  statement,  the  package  may 
bear  a  label  stating:  "Package  not  child- 
resistant."  16  CFR  1700.5(b).  The  right 
of  the  manufacturer  or  packer  to  market 
a  single  size  of  the  product  in 
noncomplying  packaging  under  these 
conditions  is  termed  the  "single-size 
exemption." 

The  Commission  may  restrict  the  right 
to  market  a  single  size  in  noncomplying 
packaging  if  the  Commission  finds  that 
the  substance  is  not  also  being  supplied 
in  popular  size  packages  that  comply 
with  the  standard.  15  U.S.C.  1473(c).  In 
this  case,  the  Commission  may,  after 
giving  the  manufacturer  or  packer  an 
opportunity  to  comply  with  the 
purposes  of  the  PPPA  and  an 
opportunity  for  a  hearing,  order  that  the 
substance  be  packaged  exclusively  in 
CR  packaging.  To  issue  such  an  order, 
the  Commission  must  find  that  the 
exclusive  use  of  special  packaging  is 
necessary  to  accomplish  the  purposes  of 
the  PPPA. 

Previous  Commission  activities.  [9]  ^ 
In  1985.  the  Commission's  staff 


2  Numbers  in  brackets  indicate  the  number  of  a 
relevant  document  as  listed  in  Appendix  1  to  this 
notice.  When  a  reference  document  that  is  cited  in 
a  document  listed  in  Appendix  1  is  referred  to,  both 
the  number  of  the  Appendix  1  document  and  the 
designation  of  the  reference  document  as  given  in 


reviewed  ingestion  data  for  topical 
prescription  drugs  to  assess  the  need  for 
CR  packaging.  Lidocaine,  a  local 
anesthetic,  was  identified  as  a  topical 
drug  that  presented  a  potential  ingestion 
hazard  to  young  children.  Local 
anesthetics  are  used  to  produce 
temporary  loss  of  feeling  to  a  limited 
area  of  the  body  by  decreasing  the 
transmission  of  nerve  impulses  in  that^ 
area. 

In  1985,  many  manufacturers  of  2- 
percent  viscous  prescription  lidocaine 
drugs  were  voluntarily  using  CR 
packaging  on  products  intended  to  be 
dispensed  directly  to  the  consumer.  The 
Commission  directed  the  staff  to  pursue 
voluntary  action  to  address  the 
ingestion  hazard  presented  by  lidocaine- 
containing  drugs  and  to  continue  to 
monitor  data  on  topical  prescription 
drugs.  In  1986,  the  staff  sent  letters  to 
the  known  manufactiorers  of  2-percent 
viscous  prescription  lidocaine  products 
requesting  that  the  manufacturers  (1) 
use  CR  packaging  on  all  consumer-ready 
packages  of  2-percent  viscous  lidocaine 
products,  and  (2)  label  2-percent  viscous 
Udocaine  products  intended  to  be 
repackaged  by  the  pharmacist  to  advise 
the  pharmacist  to  dispense  the  drug  in 
CR  packaging. 

In  1990,  the  staff  updated  its  review 
of  the  toxicity  of  lidocaine.  The  scope  of 
the  review  was  expanded  to  include 
other  topical  local  anesthetics  marketed 
for  consiuner  use,  and  to  include  OTC 
products  as  well  as  prescription 
products.  The  review  showed  that  two 
local  anesthetics,  lidocaine  and 
dibucaine,  have  caused  serious  adverse 
effects,  including  death,  following 
accidental  ingestion  by  young  children. 

After  considering  the  available 
information,  the  Commission,  on 
August  4, 1992,  proposed  a  CR 
packaging  requirement  for  products 
containing  (1)  more  than  5.0  milligrams 
(mg)  of  lidocaine  in  a  single  package  or 
(2)  more  than  0.5  mg  dibuceiine  in  a 
singlepackage.  57  Fed.  Reg.  34274. 

B.  Lidocaine 

Product  forms,  dosage  and  packaging. 
Lidocaine  is  an  ingredient  in  a  wide 
variety  of  preparations  used  as 
anesthetics,  general  antiseptics,  and 
bum  remedies,  and  for  skin  care.  It  is 
used  also  in  preparations  meeting  the 
provisions  of  the  Food  and  Drug 
Administration's  (FDA's)  OTC 
monograph  for  male  genital 
desensitizing  products  (57  Fed.  Reg. 
27654;  June  19.  1992;  21  CFR  348). 
Lidocaine  preparations  are  available  as 
creams,  ointments,  gels,  jellies,  viscous 


the  Appendix  1  document  are  given,  e.g..  U,  Ref. 
A). 
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solutions,  liquids,  sprays,  aerosols,  and 
injectables.  Tube  packaging,  used  for 
creams,  ointments,  and  some  gels, 
protects  its  contents  from  contamination 
and  moisture  and  enables  the 
administration  of  a  controlled  volume  of 
medication  to  smaller  areas.  Aerosol, 
spray,  and  squeeze  bottles  permit 
liquids  to  be  applied  to  cover  larger 
areas. 

OTC  liquid  lidocaine  preparations 
contain  1.5  to  2.5  percent  lidocaine 
hydrochloride.  The  liquid  preparations 
typically  are  packaged  in  squeeze  or 
pump  bottles  or  aerosol  sprays  and  are 
labeled  for  external  use  only.  Creams 
and  ointments  contain  0.5  to  2.5  percent 
lidocaine  and  typically  are  packaged  in 
tubes.  These  products  are  recommended 
for  children  2  years  of  age  and  older. 

Approximately  12.1  million  units  of 
lidocaine-containihg  products  were  sold 
to  consumer  outlets  in  1992.  More  than 
half  (6.2  million)  of  these  products  were 
cream  and  ointment  formulations 
available  in  tubes.  In  addition,  the 
Commission's  staff  estimates  that  less 
than  0.4  million  bottles  of  consumer- 
ready  prescription  viscous  lidocaine 
were  sold  in  1992. 

Prescription  preparations  intended  for 
consumer  use  include  a  2-percent 
viscous  solution  and  at  least  two 
combination  lidocaine  creams.  The 
prescription  2-percent  lidocaine  viscous 
liquids,  in  100  ml  bottles  (3V2  fluid  oz). 
are  available  from  15  suppliers  at 
estimated  wholesale  costs  to  pharmacies 
ranging  from  $2.28  to  $4.40.  One 
supplier  also  markets  a  450  ml  bottle  of 
2-percent  viscous  lidocaine  that, 
according  to  a  company  spokesperson, 
is  for  pharmacy  repackaging  into 
smaller  containers  and  dispensing  as 
prescribed  by  physicians. 

One  combination  cream,  a  lidocaine/ 
hydrocortisone  formulation,  is  marketed 
in  a  1-oz  tube;  its  estimated  wholesale 
cost  to  pharmacies  is  $32.33.  The  other 
combination  is  a  lidocaine/prilocaine- 
based  cream,  marketed  in  unit  doae  and 
30-gm  (slightly  over  1  oz)  tubes  (cost 
unknown).  The  unit-dose,  when  used  by 
the  consiuner.  is  intended  to  have  its 
entire  contents  applied  at  home  about  1 
hour  before  a  medical  procedure  that 
will  be  performed  in  a  professional 
setting.  The  preparation  is  used  also  in 
professional  settings. 

The  prescription  2-percent  viscous 
solution  of  lidocaine  is  used  for 
anesthesia  of  irritated  or  inflamed 
mucous  membranes  of  the  mouth  and 
throat.  Care  must  be  taken  following  the 
oral  use  of  viscous  lidocaine  because 
swallowing  may  be  impaired.  It  is 
recommended  that  food  not  be  ingested 
for  1  hour  following  oral  use  because  of 
the  potential  for  aspiration.  For  adults. 


it  is  recommended  for  mouth  pain  that 
one  15  ml  tablespoon  be  swished 
around  the  mouth  and  spit  out:  for 
throat  pain,  the  same  amount  can  be 
gargled  and  either  spit  out  or 
swallowed.  The  maximum 
recommended  single  adult  dose  is  4.5 
milligrams/kilogram  (mg/kg).  not  to 
exceed  300  mg.  (A  kilogram  equals 
approximately  2.2  lb.)  Although  this 
form  of  lidocaine  is  applied  to  the 
mouth,  or  even  swallowed,  it  is  not 
considered  to  be  a  "drug  for  human  use 
that  is  in  a  dosage  form  intended  for  oral 
administration"  that  already  is  required 
to  be  in  CR  packaging  by  16  CFR 
1700.14(a)(10).  This  is  because  its  action 
is  caused  by  topical  application  to  the 
affected  area  and  not  by  systemic  action 
following  ingestion. 

For  children  under  3  years  of  age.  it 
is  recommended  that  y*  teaspoonful  be 
applied  to  the  affected  area  with  a 
cotton-tipped  applicator.  For  children  3 
years  old  and  older,  the  dose  is 
prescribed  based  on  the  weight  and  age 
of  the  child.  The  dose  interval  for 
children  should  be  at  least  3  hours,  so 
as  not  to  exceed  4  doses  in  a  12-hour 
period. 

Previously,  the  Commission  was 
aware  of  7  marketers  of  trade  name  OTC 
pharmaceuticals  containing  lidocaine: 
16  marketers  are  now  known.  Some 
marketers  represent  recently  introduced 
preparations.  Also,  some  preparations 
have  been  recently  withdrawn  from  the 
market.  Creams,  ointments  and  some  gel 
preparations  are  available  in  small  ( V2- 
and/or  1-oz)  tubes  at  estimated 
wholesale  costs  of  $2.02  to  $5.74.  One 
supplier  markets  a  preparation  in  a  35- 
gm  tube  (1.25  oz)  at  an  estimated 
wholesale  cost  of  $10.19.  Liquid  (and 
some  gel)  lidocaine  preparations  are 
available  in  aerosol,  spray  pump,  and 
spray  and  squeeze  bottle  containers. 
Estimated  wholesale  costs  for  V4-I6  oz 
liquids  and  gels  range  from  $1.74  to 
$5.46.  One  new  marketer  supplies  a 
preparation  for  bum  injuries  in  a  foil 
packet  containing  Vs  oz  of  gel.  The 
preparation  is  currently  promoted  for 
use  in  the  workplace  rather  than  in  the 
home;  the  company  plans  to  introduce 
this  product  into  the  consumer  market 
in  the  future. 

Some  lido^ine  preparations, 
although  dispensed  through 
pharmacies,  are  intended  for  use  in  a 
professional  setting  such  as  a  doctor's  or 
dentist's  office.  According  to 
pharmaceutical  company 
spokespersons,  these  preparations 
include  prescription  lidocaine  fluids 
such  as  2  percent.  4  percent,  and  5 
percent  liquid  solutions:  2  percent 
jellies:  5  percent  ointments;  4  percent 
viscous  liquids:  10  percent  oral  sprays; 


5  percent  ophthalmologic  solutions  and 
drops:  and  prefiUed  syringes  containing 
lidocaine  solutions.  Products  that  are 
not  customarily  consumed,  used,  or 
stored  by  individuals  in  or  about  the 
household  are  not  required  to  comply 
with  PPPA  regulations. 

Table  1  shows  estimated  1992  total 
market  sales  of  prescription  and  OTC 
consumer-use  preparations  containing 
lidocaine  for  each  of  five  therapeutic 
categories  in  which  lidocaine  products 
are  sold.  Total  sales  of  lidocaine 
preparations  in  1992  are  estimated  at 
$36.6  million,  about  12  percent  of  sales 
of  all  preparations  in  the  five  categories 
reviewed. 

Based  on  IMS  America  data,  the 
Commission's  staff  estimates  1992  unit 
sales  of  consumer-ready  prescription  2- 
percent  viscous  lidocaine  bottles  at 
under  0.4  million  bottles,  a  decrease  of 
about  50  percent  from  the  1989  estimate 
of  0.8  million  bottles.  About  98  percent 
of  prescription  2-percent  viscous 
lidocaine  preparations  were  marketed  in 
consumer-ready  100  ml  bottles  in  1989 
and  in  1992-  Many  marketers  and 
pharmacists  are  voluntarily  providing 
CR  packaging  for  these  preparations. 

Market  shares  of  lidocaine-containing 
preparations  (Table  2)  show  slight 
increases  since  1989  in  three  categories: 
OTC  Topical  Anesthetics  (up  1  percent); 
General  Antiseptics  (up  3  percent);  and 
Bum  Remedies  (up  2  percent).  The  9 
percent  increase  in  the  market  share  of 
lidocaine  preparations  in  the  Topical 
Anti-infectives  category  is  most  likely 
due  to  new  product  introductions  of 
combination  antibiotic/anesthetic 
ointments  and  creams.  The  1992  market 
share  of  prescription  cortisone/lidocaine 
preparations  remains  unchanged  from 
1989. 

Table  1.— Estimated  Sales:  Total 
Market  '  Lidocaine  Prepara- 
tions—Topical Dosage  Forms 


Topical  Anesttietics: 

(OTC)  

(Prescriptkjn)  2  

General  Antiseptics  (OTC 
Only)  

Burn  Remedies  (OTC 
Only) 

Topical  Anti-infectives 
(OTC  Only) 

Hydrocortisone  Combina- 
tions (Prescription  Only) 


1992 


All 
preps 
Sales 
(S  mil- 
lions) 


97.7 
3.3 

33.0 

25.1 

135.4 

7-2  1 


Udo- 
caine 
preps 
Sales 
($  mil- 
lions) 


2.0 
3.3 

8.9 

9.2 

13.1 

.1 


Table  1.— Estimated  Sales:  Total 
Market  ^  Lidocaine  Prepara- 
tions—Topical Dosage  Forms— 
Continued 


1992 

All 
preps 
Sales 

($  mil- 
lions) 

Udo- 
calne 
preps 

($  mil- 
lions) 

Total  

301.7 

36.6 

Source:  IMS  America,  Ltd.  and  CPSC  Direc- 
torate for  Economic  Analysis. 

'  Extrapolated  from  IMS  America,  Ltd.  data 
to  estimate  total  sales  to  drug  stores,  food 
stores,  and  mass  merchandise  outlets.  In- 
cludes data  provided  by  pharmaceutical  com- 
p>any  spokespersons. 

^IrKludes  only  prescription  2-percent  Vis- 
cous Lidocaine;  all  other  prescription  prepara- 
tions in  the  category  are  for  professional  use. 

Table  2.— Estimated  Market 
Shares  by  Category;  Lidocaine 
Preparations  1992  and  1989 


1989 

(% 

Share) 

1 

24 

35 

1 

2 


Topical  Anesthetics  (OTC) 
General  Antiseptics  (OTC 

Only)  

Bum  Remedies  (OTC 

Only)  

Topical  Anti-infectives 

(OTC  Only)  

Hydrocortisone  Comljina- 

tions  (prescription  Only) 


Source:  IMS  America  and  CPSC  Directorate 
for  Economic  Analysis. 

Toxicity.  [1]  The  toxicity  of  Udocaine 
has  been  demonstrated  in  animals  and 
humans.  Adverse  effects  have  been 
observed  in  humans  following  both 
therapeutic  usage  and  accidental 
overdosage.  Lidocaine  is  readily 
absorbed  through  mucous  membranes 
and  abraded  skin.  The  OTC  preparations 
warn  against  using  large  quantities  over 
raw  or  blistered  areas  or  pimcture 
wounds.  The  first-aid  spray 
preparations  warn  against  use  near  the 
mouth,  eyes,  esss,  or  other  sensitive 
areas. 

Absorption  of  lidocaine  results  in 
systemic  side  effects  occurring  most 
commonly  in  the  cardiovascular  and 
central  nervous  systems.  Adverse  effects 
range  from  minor  effects,  such  as 
disorientation,  dizziness,  numbness, 
and  drowsiness,  to  major  effects, 
including  convulsions,  coma,  and 
respiratory  arrest.  The  blood  level  of 
lidocaine  that  is  associated  with  toxic 
effects  is  a  concentration  of  over  6 
micrograms/milliliter  (>ig/ml).  Major 


adverse  effects  occur  with  blood  levels 
over  10  Mg/ml. 

Animaltoxicity  studies  have  been 
carried  out  with  lidocaine  using  several 
different  species  and  routes  of  exposure. 
Oral  LDso  values  for  the  rat  and  mouse 
are  317  mg/kg  and  220  mg/kg, 
respectively.  [1,  Ref.  Y]  The  median 
convulsive  dose  was  calculated  to  be  75 
percent  of  the  lethal  dose  in  one  study. 
Id.  The  intravenous  LD50  values  were 
calculated  to  be  20-34  mg/kg  in  various 
mice  studies  and  25  mg/kg  in  the  rat.  Id. 
Although  these  animal  data  clearly 
demonstrate  the  high  toxicity  associated 
with  lidocaine,  the  human  experience 
data  described  below  are  more  relevant 
for  extrapolation  to  toxicity  in  children. 

The  staff  is  aware  of  nine  deaths 
attributed  to  the  accidental  or 
intentional  overdose  of  lidocaine: 

The  CPSC  Death  Certificate  file 
contains  a  report  of  a  three-year-old 
child  who  died  in  1980  after  the 
accidental  ingestion  of  lidocaine.  (4al 
The  causes  of  death  were  listed  as 
cardiac  arrhythmia  and  degenerative 
brain  effects. 

A  second  death  certificate  reports  the 
1981  death  of  a  2-year-old  child  after 
accidental  overdose  of  a  combination  of 
two  drugs,  lidocaine  and  meperidine  (a 
narcotic  analgesic).  Additional 
information  is  not  available  on  this  case. 
I4a] 

The  CPSC  Reported  Incident  File 
contains  the  report  of  the  death  of  an  11- 
month-old  child,  in  1984,  from 
accidental  ingestion  of  lidocaine.  In  this 
case,  the  child  removed  the  CR  closure 
fi-om  the  product.  [4b] 

The  FDA  Adverse  Reaction  Reporting 
System  reports  an  accidental  death,  in 
1979,  of  a  13-month-old  girl  who 
ingested  a  Canadian  viscous  lidocaine 
product.  The  blood  lidocaine 
concentration  was  20  ng/ml.  [4cl 

A  case  reported  in  the  literature 
describes  the  death,  in  1986,  of  a  13- 
month-old  boy.  The  boy  had  blood 
lidocaine  levels  of  19.5  ng/ml,  remained 
unconscious,  and  was  mechanically 
ventilated  for  54  days.  The  child  had 
suffered  respiratory  arrest  at  home  prior 
to  hospitalization.  [1,  Ref.  Z] 

A  case  investigated  by  CPSC  staff 
involved  the  death  in  1990  of  a  14- 
month-old  girl  who  ingested  an 
unknown  amount  of  2-percent  viscous 
lidocaine.  Prior  to  the  ingestion,  the 
lidocaine  had  been  applied  to  a  diaper 
rash.  The  child's  moOier  had  placed  the 
bottle  in  the  crib  while  changing  the 
child's  diaper.  The  bottle  had  a  CR 
closure,  but  it  may  not  have  been 
prc^erly  resecured.  The  mother  did  not 
believe  the  drug  was  hazardous,  because 
she  had  been  told  by  the  pediatrician  to 
mb  lidocaine  on  the  child's  gums  to 


ease  teething  pain.  The  toxicology 
report  revealed  high  levels  of  lidocaine 
in  the  blood  (12  ^/ml)  and  liver.  [16, 
Ref.  1] 

Another  death  in  1990  involved  a  15- 
year-old  girl  who  drank  up  to  480  ml  of 
an  OTC  first-aid  liquid  containing  2.5 
percent  lidocaine.  The  cause  of  death 
was  aspiration  of  gastric  contents 
secondary  to  lidocaine  intoxication.  The 
serum  lidocaine  level  was  18  jig/ml.  [16, 
Ref.  2] 

Two  adult  deaths  due  to  intentional 
overdose  of  lidocaine  are  also  reported 
in  the  literature.  In  these  two  cases,  the 
blood  lidocaine  levels  were  40  Mg/ml 
and  53  jig/ml,  respectively.  [1,  Ref.  S) 

The  following  cases  reported  in  the 
literature  describe  non-fatal  adverse 
effects  observed  in  young  children 
following  therapeutic  administration  or 
accidental  ingestion  of  lidocaine: 

A  22-month-old  child,  weighing  10 
kg,  ingested  20  to  25  ml  (approximately 
50  mg/kg)  of  2-percent  viscous 
lidocaine.  The  child  arrived  at  the 
hospital  convulsing  and  not  breathing. 
The  child  was  successfully  resuscitated, 
and  the  seizures  were  controlled.  The 
child  was  discharged  after  2  days  with 
no  long-term  effects.  [1,  Ref.  AA) 

A  3V2-year-old  child  was  given  one 
tablespoon  of  2-percent  viscous 
lidocaine  (approximately  21  mg/kg)  for 
a  sore  throat.  The  dose  was  repeated  4 
hours  later.  The  child  developed 
seizures  and  had  a  lidocaine  blood  level 
of  10.6  jig/ml.  The  child  was  transferred 
to  Pediatric  Intensive  Care  in  respiratory 
distress.  The  child  was  alert 
approximately  10  hours  follovdng  the 
initial  seizure  and  was  discharged  the 
following  day.  [1,  Ref.  BB] 

A  15-month-oldboy  developed 
seizures  follovdng  the  prescribed  use  of 
lidocaine.  The  child's  lidocaine  blood 
level  was  4.9  tig/ml.  [1.  Ref.  BB] 

A  mother  used  a  finger  to  apply  2- 
percent  viscous  lidocaine  to  an  11- 
month-old  child's  gums  for  teething 
pain,  five  or  six  times  a  day  for  a  week. 
The  child  developed  seizures  and  had  a 
blood  lidocaine  level  of  10  Mg/ml.  The 
child  was  treated  in  the  intensive  care 
unit  and  recovered  after  4  days.  [1.  Ref. 
CC]  Many  articles  in  the  medical 
literature  warn  physicians  about  the 
hazards  of  prescribing  lidocaine  for 
teething  pain  and  related  symptoms  in 
young  children. 

A  5-month-old  boy  weighing  6.5  kg 
suffered  seizures  and  required  48  hours 
of  hospitalization  after  1  day  of 
treatment  with  oral  viscous  lidocaine. 
[24.  p.  3  &  n.  2]  The  3.8  Mg/ml  serum 
lidocaine  level,  measured  4  hours  after 
arrival  at  the  emergency  room,  was  in 
the  high  therapeutic  range.  The  infant 
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required  intubation  to  maintain 
respiration. 

In  another  case,  a  2-year-old  drank 
bom  a  bottle  of  viscous  lidocaine, 
choked,  and  began  convulsing  within  10 
to  15  seconds.  (24,  p.  3  &  n.  3| 
Aspiration  of  lidocaine  resulted  in  its 
rapid  absorption.  Serum  lidocaine  levels 
were  0.5  (tg/ml  4  hours  after  the 
ingestion.  The  child  remained 
hospitalized  for  14  days  with  intubation 
and  respiratory  support. 

FDA's  Adverse  Reaction  Reporting 
System  contains  reports  of  two  children 
(5  months  old  and  1  year  old)  who 
developed  seizures  after  being 
administered  viscous  lidocaine.  (5) 

For  the  period  1978  through  April 
1990,  the  CPSC's  Children  and 
Poisoning  ("CAP")  data  base  shows  four 
ingestions  of  prescription  viscous 
lidocaine  and  three  ingestions  of  OTC 
lidocaine  products  by  children  under 
age  5.  |6]  All  seven  children  were 
treated  in  National  Electronic  Injury 
Surveillance  System  ("NEISS")  hospital 
emergency  rooms  and  released. 
Information  on  the  amount  of  product 
ingested  or  adverse  effects  suffered  by 
the  children  is  not  available. 

Data  collected  by  the  FDA  National 
Clearinghouse  for  Poison  Control 
Centers  from  1980  through  1984  [7] 
show  1 76  accidental  ingestions  of  OTC 
lidocaine  products,  18  of  which 
exhibited  toxic  symptoms.  These  data 
also  include  28  ingestions  of 
prescription  viscous  lidocaine  products, 
with  10  showing  toxic  symptoms. 
Details  of  the  amount  of  product 
ingested  or  specific  toxic  symptoms  are 
not  available.  This  data  base  was 
discontinued  after  1984. 

For  the  years  1989  through  1991.  the 
American  Association  of  Poison  Control 
Centers  ("AAPCC")  reported  2,422 
ingestions  of  iidocaine-containing 
products,  341  of  which  are  known  to 
have  produced  symptoms  related  to  the 
exposure.  Children  under  age  6  were 
involved  in  1.898  of  these  ingestions. 
[231 

In  addition  to  the  cases  noted  above, 
several  cases  of  accidental  lidocaine 
poisoning  in  adults  are  reported  in  the 
literature.  The  reported  cases 
demonstrate  extreme  variability  in  the 
development  of  toxicity  of  lidocaine, 
with  children  appearing  to  be  more 
sensitive  to  the  central  nervous  system 
side  effects  of  the  drug. 

Level  for  Regulation.  The  maximum 
level  of  lidocaine  that  does  not  produce 
serious  side  effects  in  children  is  not 
known.  The  recommended  maximum 
single  total  dose  of  lidocaine  for 
children  is  5.0  mg/kg,  which  is 
approximately  50  mg  in  a  10  kilogram 
(kg)  child.  However,  as  noted  above. 


toxic  effects  were  reported  at 
therapeutic  dose  levels.  The  staff  lacks 
sufficient  information  to  establish  that 
the  reported  cases  involving  toxic 
effects  at  therapeutic  doses  involved 
oral  exposures  (the  route  of 
administration  most  relevant  to 
accidental  ingestion)  or  that  the  proper 
therapeutic  dose  was  not  exceeded.  It  is 
possible,  however,  that  a  child  who 
accidentally  ingests  a  lidocaine 
preparation  will  already  have  received 
an  intentional  therafwutic  dose  of  the 
preparation.  In  addition,  the  systemic 
toxicity  of  the  drug  is  not  the  only 
hazard  it  presents;  there  is  the  risk  of 
serious  injury  or  illness  caused  by 
aspiration  of  substances  that  are 
swallowed  while  the  mouth  and  throat 
are  anesthetized  by  the  drug.  These 
considerations  make  it  difficult  to 
establish  a  package  size  that  would  not 
cause  serious  toxic  effects  if  the 
contents  are  ingested  by  a  small  child. 
Therefore,  the  Commission — s  staff 
recommended  that  the  reconunended 
maximum  dose  of  lidocaine  for  a  10-kg 
child  be  reduced  by  a  factor  of  10 
(referred  to  as  an  "uncertainty  factor") 
in  order  to  arrive  at  a  level  that  would 
not  cause  serious  injiuy  or  illness  in 
young  children.  (1,  9,  24l  After 
considering  the  comments  on  the 
proposal  and  other  available 
information,  the  Commission  accepted 
this  recommendation.  Therefore, 
products  containing  more  than  5.0  mg  of 
lidocaine  in  a  single  package  will  be 
subject  to  CR  packaging  standards. 

C.  Dibucaine 

Product  form,  dosage  and  packaging. 
Dibucaine  is  used  for  temporary  relief  of 
painful  sunburn,  minor  bums,  scrapes, 
scratches,  nonpoisonous  insect  bites, 
and  external  hemorrhoidal  pain.  OTC 
dibucaine  preparations  are  marketed  in 
30-gm  (slightly  over  1  oz),  1-oz,  1.5-oz, 
and  2-oz  tubes.  It  is  used  also  in  a  few 
prescription  preparations.  It  is  also 
marketed  in  a  16-oz  jar  whose  contents, 
according  to  the  supplier,  are  used  as 
the  basis  for  a  pharmacist-compounded 
and  repackaged  preparation.  It  is 
estimated  that  approximately  0.9 
million  tubes  of  dibucaine  were  sold  to 
consumer  outlets  in  1992. 

In  1994,  the  13  suppliers  of  OTC 
dibucaine  distributed  16  products,  each 
in  tubes  of  25  grams  (nearly  1  oz)  or 
more.  This  reflects  a  decrease  of  over  50 
percent  in  the  estimated  number  of 
suppliers  of  generic  OTC  dibucaine 
since  1989,  when  there  were  28  such 
suppliers.  The  3  suppliers  of 
prescription  dibucaine  preparations 
listed  by  Redbook  in  1989  were  not 
hsted  in  1992  or  1994. 


Table  3  shows  CPSC  staff  estimates  of 
1992  total  market  sales  for  OTC 
dibucaine  preparations  in  the  two 
categories  in  which  dibucaine 
preparations  are  sold:  OTC  anti- 
hemorrhoidal  and  topical  anesthetics. 
The  market  share  of  dibucaine- 
containing  preparations  reported  in  the 
topical  anesthetics  category  remains  at 
less  than  1  percent,  similar  to  the  1989 
estimate.  In  the  anti-hemorrhoidal 
category,  dibucaine-containing 
preparations  have  an  estimated  3 
percent  market  share,  down  from  5 
percent  in  1989.  Overall  sales  of 
dibucaine-containing  preparations  were 
an  estimated  $4.4  million. 

Table  3.— Estimated  Sales:  Total 
Market;  1  Dibucaine  Prepara- 
tions—Topical Dosage  Forms 


1992 

All 
preps 
Sales 

($  mil- 
lions) 

Dibu- 
caine 
preps 
Sales 
($  mil- 
lions) 

Topical  Anesttietics  (OTC) 
Anti-hemorrtxjidal  (OTC)  .. 

97.7 
161.3 

.1 
4.3 

Source:  IMS  America,  Ltd.  and  CPSC  Direc- 
torate for  Economic  Analysis 

'  Extrapolated  from  IMS  America,  Ltd.  data 
to  estirrate  total  sales  to  drug  stores,  food 
stores,  and  mass  merchandise  outlets.  In- 
cludes data  provided  by  a  pharmaceutical 
company  spokesperson. 

The  recommended  dose  for  adults  is 
to  not  exceed  1  ounce  (equivalent  to  no 
more  than  300  mg  of  dibucaine)  in  24 
hours.  The  recommended  dose  for  a 
child,  2  years  of  age  or  older,  is  not  to 
exceed  V*  ounce  (equivalent  to  no  more 
than  80  mg  of  dibucaine)  in  24  hours. 

Toxicity.  Dibucaine  is  one  of  the  most 
potent  and  toxic  local  anesthetics. 
Dibucaine  produces  serious  systemic 
effects  on  both  the  central  nervous 
system  and  the  cardiovascular  system. 
Adverse  effects  can  include 
convulsions,  depression  of  heart  muscle 
contractility,  and  death.  Dibucaine  is 
readily  absorbed  through  the  mucous 
membranes  and  should  not  be  used 
around  the  eyes  or  mouth.  Systemic 
absorption  may  occur  following  the 
application  of  large  amounts  of 
dibucaine  to  large  areas  of  abraded  or 
damaged  skin,  or  following  rectal 
administration.  The  FDA  disapproved 
the  use  of  dibucaine  in  sore-throat  and 
mouth  medicines  because  of  the 
possibility  of  systemic  toxicity  from 
dibucaine  absorbed  through  the  mucous 
membranes  of  the  mouth  and  throat.  (1. 
Ref.  K] 


The  toxicity  of  dibucaine  has  been 
demonstrated  in  animals  and  humans. 
Animal  studies  indicate  that  dibucaine 
is  lethal  at  three  mg/kg  in  dogs,  and  one 
mg/kg  in  monkeys.  [1,  Ref.  J]  The  toxic 
dose  of  dibucaine  in  humans  is  not 
known.  However,  the  suggested 
maximum  adult  dose  is  25  mg  of 
dibucaine.  (l.Refs.H,P] 

The  staff  is  aware  of  eight  deaths  of 
young  children  resulting  from  ingestion 
of  dibucaine  local  anesthetics  and  of 
one  death  resulting  from  the  rectal  use 
of  a  dibucaine  ointment: 

During  the  23-year  period  of  1951 
through  1973,  one  manufacturer 
received  reports  of  11  cases  of  acute 
intoxications  of  young  children  from 
dibucaine  topical  preparations.  (1,  Refs. 
J,  L)  Ten  of  the  cases  involved 
accidental  ingestion;  one  case  involved 
the  rectal  use  of  dibucaine  ointment  in 
a  2-month-old  infant.  Four  of  the 
children  who  ingested  the  products 
died,  as  did  the  2-month-old  infant. 
Additional  details  of  the  incidents  were 
not  provided. 

The  CPSC  Death  Certificate  File 
contains  the  report  of  a  2-year-old  child 
who  died  in  1987  after  accidentally 
ingesting  a  dibucaine  cream  used 
primarily  for  treating  hemorrhoids.  The 
child  was  found  staggering  by  his 
mother,  was  lethargic,  had  seizures,  and 
could  not  be  resuscitated  from 
respiratory  arrest.  The  child  had  a 
dibucaine  blood  level  of  1.3  Mg/nil.  [4d] 

A  second  death  certificate  reports  the 
death  in  1988  of  a  21-month-old  child 
who  accidentally  ingested  22.5  grams  of 
a  dibucaine  hemorrhoid  ointment. 
Cardiorespiratory  arrest  and 
convulsions  developed.  The  child  could 
.  not  be  resuscitated  after  suffering 
cardiac  arrest.  [1,  Ref.  N;  4el 

CPSC  has  obtained  a  medical 
examiner's  death  report  of  an  18-month- 
old  who  died  on  July  10, 1994,  after 
ingestion  of  a  1-percent  dibucaine 
ointment.  The  victim  may  have  ingested 
up  to  V2  oz  of  the  product.  The  victim's 
father  found  the  child  suffering  seizures 
in  the  family's  kitchen.  The  victim  was 
taken  to  a  medical  center  and  then 
transferred  to  a  major  children's 
hospital.  The  child  was  pronounced 
dead  approximately  7  hours  after  the 
ingestion.  [25] 

Because  of  deaths  reported  from  oral 
ingestion  of  dibucaine  products,  a 
warning  was  added  to  the  labels  of 
dibucaine  products,  stating: 

"Should  not  be  swallowed. 
Swallowing  can  be  hazardous, 
particularly  to  children.  In  the  event  of 
accidental  ingestion,  consult  a 
physician  or  poison  control  center 
immediately." 


For  the  period  of  1978  through 
February  1990,  the  CPSC  CAP  data  base 
shows  two  ingestions  of  dibucaine 
products  by  children  under  age  5.  [6] 
Both  children  were  treated  in  NEISS 
hospital  emergency  rooms  and  released. 
Information  on  the  amount  of  product 
ingested  or  adverse  effects  suffered  is 
not  available. 

Data  from  the  FDA  National 
Clearinghouse  for  Poison  Control 
Centers  from  1980  through  1984  show 
113  ingestions  of  dibucaine  products. 
Six  of  those  individuals  exhibited  toxic 
symptoms.  [7]  This  data  base  was 
discontinued  after  1984. 

The  AAPCC  National  Data  Collection 
System  supplied  to  CPSC  reports 
general  data  on  the  ingestion  of  topical 
local  anesthetics,  but  does  not  contain 
specific  information  on  the  identity  of 
the  individual  compounds  involved. 
Lidocaine  and  dibucaine  creams  and 
ointments  comprise  only  about  5 
percent  of  the  topical  local  anesthetics 
market.  For  the  5-year  period  1984 
through  1988,  10,330  cases  of  accidental 
ingestion  of  topical  local  anesthetics  by 
children  under  age  5  were  reported 
through  that  data  system.  [8]  Of  these 
cases,  883  exhibited  minor-to-moderate 
symptoms  and  10  were  life-threatening 
or  resulted  in  disability.  The  two  cases 
that  resulted  in  death  were  attributed  to 
dibucaine,  and  are  described  above. 
Specific  information  on  dibucaine 
ingestions  was  available  for  the  years 
1989  through  1991.  The  AAPCC 
received  a  total  of  495  poison  exposure 
cases  involving  dibucaine,  433  of  which 
involved  children  under  age  6.  [23] 

A  review  of  the  literature  revealed  one 
case  in  which  a  1 2-month-old  infant 
ingested  a  combination  of  three  gm  of 
boric  acid  and  300  mg  of  dibucaine.  The 
child  developed  seizures,  and  also 
vomited  due  to  the  effects  of  the  boric 
acid.  The  child  was  hospitalized  and 
recovered  fully  after  aggressive  and 
intensive  treatment.  [1.  Ref.  M] 

Level  for  Regulation.  The  high 
potency  and  toxicity  of  dibucaine  are 
well  known;  however,  an  absolute  level 
of  safety  for  this  drug  is  difficult  to 
determine.  Most  cases  of  reported 
deaths  contain  little  information  about 
the  concentration  of  the  drug  or  the 
amount  consumed.  Ingestion  of 
dibucaine,  however,  results  in  the  same 
types  of  toxicity  as  does  ingestion  of 
lidocaine.  The  differences  between  the 
two  compovmds  are  in  the  potency  and 
duration  of  action.  Dibucaine  is 
approximately  10  times  more  potent 
than  lidocaine.  Therefore,  a  correction 
factor  of  10  was  applied  to  the  level  for 
regulation  derived  for  lidocaine  to  arrive 
at  0.5  mg  as  the  level  for  regulation.  [24] 


This  level  of  regulation  for  dibucaine 
is  also  supported  by  a  case  reported  in 
the  medical  literature  in  which  a  3 -year- 
old  child  ingested  8  lozenges  containing 
1  mg  of  dibucaine  each.  The  child  died 
8  hours  later.  The  total  dosage  was 
approximately  0.5-0.8  mg/kg.  [22]  The 
author  states  that  the  child  may  have 
been  sensitive  to  dibucaine. 

D.  Other  Economic  Considerations 

[27]  The  total  combined  market  for 
lidocaine  and  dibucaine  (including  OTC 
products  and  prescription  viscous 
lidocaine)  in  1992  totaled  an  estimated 
13.4  million  packages  available  to  the 
consiuner.  This  market  declined  18 
percent  from  the  estimated  16.3  million 
packages  reported  in  1989.  Decreases 
were  reported  in  all  formulations,  most 
notably  an  estimated  decline  of  50 
percent  in  the  number  of  packages  of 
consumer-ready  viscous  lidocaine. 

Most  lidocaine  and  dibucaine 
preparations  are  OTC  products  sold  in 
packages  that  are  not  CR.  The 
prescription  creams/ointments  in  tubes 
are  also  in  non-CR  packaging. 

Table  4  shows  1992  estimated  total 
consumer-use  units  and  market  share  by 
packaging  type  for  the  six  categories  in 
which  IMS  reports  sales  of  lidocaine  or 
dibucaine.  Within  the  six  categories, 
lidocaine  or  dibucaine  preparations  may 
not  be  marketed  in  specific  package 
types.  For  example,  there  are  no 
dibucaine  preparations  in  spray 
packages.  Additionally,  there  are  no 
suppositories,  pads,  or  wipes  containing 
lidocaine  or  dibucaine.  Units  of 
prescription  bottles  used  for  2-percent 
viscous  lidocaine,  discussed  earlier,  are 
excluded  from  this  table.  Iidocaine- 
containing  preparations  in  all  package 
forms  amount  to  about  9  percent  of 
topical  anesthetic  units.  Nevertheless, 
lidocaine  in  spray  packages  dominates 
the  market  for  spray  topical  anesthetic 
preparations  (83  percent),  and  lidocaine 
in  aerosol  packages  represents  more 
than  half  (56  percent)  of  the  topical 
anesthetics  aerosol  market.  Lidocaine 
formulations  packaged  in  tubes  (crtams, 
ointments,  and  gels)  and  bottles  (liquids 
and  gels)  comprise  7  and  8  percent  of 
units  in  their  respective  topical 
anesthetic  package  categories. 
Dibucaine-containing  preparations, 
packaged  only  in  tubes,  represent  about 
1  percent  of  all  tubes. 
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Table  4.— Estimated  1992  Units;  ^ 
Consumer-Use  Topical  Anes- 
thetics Containing  Lidocaine.  Di- 
bucaine.  Other  By  Package  Type 


1992 

Package  type 

UnNs 

(mH- 
Ikxis) 

Market 
share 
(per- 
cent) 

Spray/Udocaine  

Spray/Ditxicaine 

2.5 

83 

Spray/Other 

.5 

1.9 

17 

Aeroeot/Lidocaine  

56 

Aerosol/Dibocaine .._.... 

Aerosol/Other  _ 

Tube/Lickxaine  „.. 

Tube/Ditxxaine 

TubeADther  

Botfle/Lidocaine  

Bottle/Ditxx:aine 

1.5 

62 

.9 

82.9 

1.5 

44 

7 

1 

92 

8 

Bottle/Other 

16.9 

92 

Suppository/Lidocaine 

Suppository/Dibucaine 

Suppository/Other  

Pad  or  WIpe/Lidocaine  

18.4 

100 

Pad  or  Wipe/Dilxicaine 

. 

Pad  or  Wipe/Other 

Unknown/Other  _ 

.8 
2.3 

100 

Total  Lidocaine 

Total  Dilxjcaine 

Total  Other  

12.1 

.9 

123.3 

9 

1 

90 

Source:  IMS  AmerKa.  Ltd.  arxj  CPSC  Direc- 
torate for  Economic  Analysis 

'  Extrapolated  from  IMS  America,  Ltd.  data 
to  estimate  total  sales  to  drug  stores,  food 
stores,  arxl  mass  merchandise  outlets  for  the 
six  IMS  categones  in  whtch  lidocaine  and  di- 
bucaine  preparatKjns  are  reported.  Includes 
data  provided  by  pharmaceutical  company 
spokespersons. 

Table  5.— Estimated  Units  by  Pack- 
age Type;^  Lidocaine/Dibucaine 
Preparations  1992  and  1989 


Package  type 

1992 
Units 
(mil- 
lior») 

1989 
Units 
(mil- 
lions) 

Tubes  

Prescription  txittles  

7.1 
.4 

1.9 

4.0 

13.4 

7.6 
8 

Aerosols  

Spray/Bottles 

3.2 
4  7 

Total  

16.3 

Source:  IMS  America,  Ltd.  and  CPSC  Direc- 
torate for  Economic  Analysis. 

'  Extrapolated  from  IMS  America,  Ltd.  data 
to  estimate  total  unit  sales  to  drug  stores,  food 
stores,  and  mass  mercharxlise  outlets. 

The  following  discussion  of  the 
economic  impact  of  this  rule  is 
organized  by  the  type  of  packaging.  As 
noted  above,  lidocaine  creams, 
ointments,  gels,  viscous  solutions,  and 
liquids  are  packaged  in  tubes,  bottles 
and  various  spray  containers.  Dibucaine 
formulations  are  available  only  in 
creams  and  ointments  and  are  packaged 
only  in  tubes. 


Prescription  viscous  lidocaine 
packaged  in  prescription  bottles.  Most, 
if  not  all,  suppliers  of  prescription  2- 
percent  viscous  lidocaine  formulations 
dispensed  in  bottles  are  voluntarily 
using  CR  packaging  in  response  to  the 
Conunission's  1986  request.  CR 
packages  for  prescription  bottles  are 
readily  available  at  low  incremental 
cost.  Therefore,  the  rule  is  not  expected 
to  have  an  adverse  economic  impact  on 
businesses  of  any  size  that  market 
viscous  lidocaine  in  prescription 
bottles. 

Lidocaine  or  dibucaine  creams, 
ointments,  and  gels  packaged  in  tubes. 
In  1992,  an  estimated  51  percent  of 
lidocaine  preparations  (6.2  million 
units)  and  100  percent  of  dibucaine 
preparations  (0.9  million  units)  were 
packaged  in  tubes  containing  2  oz  or 
less.  There  are  currently  no 
commercially  available  CR  packages  to 
substitute  for  the  small  pharmaceutical 
tubes  used  to  package  creams, 
ointments,  and  some  gels.  Therefore,  the 
PPPA  requirement  for  topical 
anesthetics  containing  Udocaine  or 
dibucaine  will  affect  all  marketers  of  the 
preparations  packaged  in  tubes. 

The  Conunission's  staff  identified 
nine  marketers  of  OTC  lidocaine 
preparations  packaged  in  tubes.  Four 
marketers  that  are  considered  "small 
businesses"  account  for  about  11 
percent  of  the  lidocaine/tube 
preparation  market.  Dibucaine,  available 
only  in  tubes,  is  marketed  by  16 
suppliers.  Fifteen  of  these  suppliers 
market  generic  and/or  private-label 
products  as  ptirl  of  extensive  product 
lines.  Specific  sales  data  for  the 
individual  small  meuketers  were  not 
reported.  However,  a  pharmaceutical 
company  spokesperson  reports  the 
aggregate  market  share  of  small 
marketers  is  quite  small.  (27| 

Under  this  rule,  each  marketer  of 
lidocaine/dibucaine  preparations 
packaged  in  tubes  will  have  to  consider 
one  of  three  possible  marketing  options: 
development  of  acceptable  CR 
packaging;  reformulation  to  eliminate 
lidocaine  or  dibucaine  as  an  ingredient; 
or  withdrawal  from  the  tube  segment  of 
the  topical  anesthetic  market.  Each 
marketer  will  probably  choose  the  least 
costly  alternative.  These  options  are 
discussed  below. 

Reformulation:  Marketers  can 
reformulate  to  non- lidocaine/  dibucaine 
preparations  and  supply  them  in  tube 
sizes  comparable  to  those  they  are  now 
using.  Since  many  marketers  have  tube 
filling  operations,  this  would  enable  the 
use  of  existing  filling  equipment. 
However,  reformulation  may  result  in 
the  loss  of  a  market  "niche"  held  by  a 
specific  preparation.  There  also  are 


potential  costs  associated  with 
reformulation.  For  example,  there  may 
be  research  and  development  costs, 
costs  to  obtain  FDA  approval  (if 
required),  and  additional  marketing 
costs  to  regain  market  share.  With  this 
option,  consumers  would  forego  the  use 
of  the  original  preparations. 

Develop  CR  packaging:  Marketers  can 
work  with  package  manufacturers  to 
develop  CR  mulU-dose  tubes  compatible 
with  sp>ecific  lidocaine  or  dibucaine 
formulations.  The  Commission 
concludes  that  the  development  of  CR 
packaging  for  these  tubes  is  technically 
feasible,  practicable  and  appropriate 
based  on  existing  technology.  [26]  A 
pharmaceutical  trade  association 
contacted  several  major  developers  and 
suppliers  of  CR  cloaures  and  provided 
the  Commission  with  cost  and  time 
estimates  to  develop  a  CR  tube  package. 
The  information  supplied  by  the  trade 
association  stated  that  the  development 
cost  estimates  ranged  from  $145,000  to 
$585,000  and  that  development  would 
take  27-36  months.  Additional  time 
would  be  needed  for  stability  testing  of 
the  preparation  in  the  new  package. 
Increased  costs  of  up  to  $4.40  per  tube 
are  estimated  if  development  is  done  on 
an  individual  company  basis.  Since 
marketers  sell  most  lidocaine  and 
dibucaine  creams  and  ointments  to 
pharmacies  at  prices  ranging  fi-om  less 
than  $1.00  to  about  $6.00,  the  potential 
incremental  cost  of  the  tube  might 
outweigh  the  cost  of  certain 
preparations  provided  by  small 
marketers.  [24] 

Discontinue  marketing:  Some 
marketers  may  be  unable  to  absorb  the 
costs  associated  with  the  development 
of  CR  packaging  for  tubes  while 
maintaining  a  competitive  price  for  their 
products.  The  alternative  option, 
reformulation,  may  lead  to  the  loss  of  a 
market  "niche."  As  a  result,  some  firms 
may  decide  to  withdraw  the  lidocaine/ 
dibucaine  tubes  from  the  market.  Based 
on  1992  estimated  total  sales  of  all 
lidocaine  and  dibucaine  preparations 
($41  million),  with  tubes  accounting  for 
about  53  percent  of  units  sold,  the 
potential  loss  of  sales  may  be  about  $22 
million  if  all  such  products  were 
withdrawn.  For  small  firms  that  have 
extensive  product  lines,  abandoning 
lidocaine  or  dibucaine  preparations  may 
not  be  very  disruptive,  particularly  if 
unit  sales  are  low.  For  a  few  small 
companies  with  limited  product  lines  or 
a  niche  preparation,  withdrawal  could 
result  in  disruption  and  financial  loss. 
One  small  firm  estimated  lidocaine 
preparations  represent  30  percent  of 
sales,  of  which  one-third  is  attributed  to 
a  preparation  packaged  in  a  tube.  The 
other  two  small  firms  marketing 
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lidocaine  in  tubes  would  have  less  than 
1  percent  and  less  than  3  percent  of 
their  respective  markets  affected  if  these 
products  are  withdrawn.  Thus  lidocaine 
in  tubes  represents  between  less  than  1 
percent  to  10  percent  of  these 
companies'  total  sales.  As  in  the 
reformulation  option,  consumers  would 
experience  a  loss  of  utility  if 
manufactiuers  adopt  this  option. 
However,  preparations  with  similar 
therapeutic  qualities  to  any  preparations 
withdrawn  are  available  in  the 
marketplace. 

OTC  Lidocaine  liquids  and  gels 
packaged  in  bottles,  pump  sprays, 
metered  sprays,  and  aerosol  sprays.  OTC 
lidocaine  preparations  in  bottles  and 
spray  packages  represented  about  45 
percent  (5.9  million  units)  of  lidocaine 
shipments  in  1992.  Ten  marketers  of 
these  preparations  have  been  identified. 
The  preliminary  economic  assessment 
discussed  the  availabiUty  and 
incremental  costs  of  CR  packaging  for 
these  preparations.  The  lack  of 
comments  regarding  the  economic 
effects  of  the  proposal  for  bottle  and 
spray  packages  confirms  the 
Commission's  initial  finding  that  costs 
to  provide  special  packaging  are 
comparatively  low  and  likely  not  to 
have  a  substantial  effect  on  marketers. 

E.  Comments  on  the  Proposal 

Ten  comments  were  received  on  the 
proposal.  The  comments  focused  on 
several  areas,  including  the  level  of  drug 
for  regulation,  contentions  that  there  is 
a  lack  of  information  to  include  all 
products  with  lidocaine  and  dibucaine, 
and  the  lack  of  a  CR  tube  for  creams  and 
ointments.  One  commenter  supported 
the  rule.  The  Commission's  responses  to 
the  comments  are  explained  below. 

Scope  of  the  proposed  regulation. 
Comment:  Several  conunenters 
indicated  that  the  Commission  had 
insufficient  information  to  require  CR 
packaging  of  all  products  containing 
lidocaine  and  dibucaine.  The 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  stated  that  the 
Commission  had  not  demonstrated  that 
a  significant  number  of  children  have 
been  harmed  by  the  accidental  ingestion 
of  OTC  lidocaine  and  dibucaine.  The 
NDMA  contracted  with  Pegus  Research 
to  analyze  poison  exposures  to  OTC 
products  containing  topical  anesthetics. 
The  study  examined  poisoning 
incidents  associated  with  OTC  products 
containing  lidocaine,  dibucaine,  and 
benzocaine. 

Response:  The  staff's  review  of  the 
toxicity  of  Udocaine  and  dibucaine  was 
included  in  the  February  27, 1992, 
briefing  package  for  the  proposed  rule 
and  updated  in  a  supplemental  package 


dated  May  27,  1992.  The  dociunents 
described  nine  deaths  attributed  to  the 
accidental  or  intentional  overdose  of 
lidocaine  and  several  medical  case 
reports  of  adverse  effects  following 
therapeutic  administration  or  accidental 
ingestion  of  lidocaine.  Six  of  these 
deaths  were  children  under  5  years  of 
age.  The  majority  of  the  cases  where  the 
formulation  is  known  involved  2- 
percent  viscous  lidocaine  (a 
prescription  drug).  One  death  followed 
an  intentional  ingestion  by  a  15-year-old 
of  an  OTC  product  containing  2.5 
percent  lidocaine.  The  staff  toxicity 
review  described  the  deaths  of  six 
children  (two  known  to  be  under  5  years 
of  age)  following  the  ingestion  of 
dibucaine.  An  additional  death  of  an  18- 
month-old  girl  following  the  ingestion 
of  dibucaine  ointment  was  reported 
recently. 

While  the  data  do  not  indicate 
whether  any  of  the  accidental  deaths  of 
children  associated  with  lidocaine 
involved  OTC  formulations,  these 
products  contain  amoimts  of  lidocaine 
similar  to  the  prescription  viscous 
formulation.  Young  children  are  being 
exposed  to  OTC  topical  anesthetic 
products  containing  lidocaine  or 
dibucaine.  This  is  verified  by  the 
NDMA-sponsored  study.  The  CPSC 
staffs  analysis  indicates  that  the 
proportion  of  children  under  6  exposed 
to  lidocaine  or  dibucaine  is  significantly 
larger  than  the  proportion  of  children  in 
this  age  group  exposed  to  other 
substances. 

The  Commission  concurs  with  the 
conclusion  of  the  NDMA-sponsored 
analysis  that  the  lidocaine  and 
dibucaine  poisonings  generally  do  not 
have  severe  outcomes.  However,  four 
deaths  from  these  compounds  were 
dociunented  from  1987  to  the  present, 
attesting  to  the  toxicity  of  these 
substances. 

Cream  and  ointment  products  are 
included  in  the  rule  because  details 
from  the  three  most  recent  deaths 
following  ingestion  of  dibucaine  (1987, 
1988, 1994)  specified  that  dibucaine 
was  in  a  cream  or  ointment  formulation. 
These  deaths  demonstrate  the  toxicity  of 
dibucaine  and  the  potential  for  toxicity 
from  cream  and  ointment  formulations 
in  general. 

Comment:  A  manufacturer  of  a  male 
genital  desensitizing  agent  containing 
lidocaine  indicated  that  the  Commission 
had  not  considered  this  product  class 
and  therefore  it  should  not  be  covered 
in  the  rule. 

Response:  At  the  time  of  the  proposal, 
the  staff  was  unaware  of  the  FDA's 
monograph  for  male  genital 
desensitizing  agents.  Because  the 
ingestion  cases  do  not  specify  the 


formulation  of  the  OTC  lidocaine 
products,  the  staff  cannot  determine  if 
any  poisoning  exposures  are  attributed 
to  this  class  of  products.  However,  the 
rule  should  not  exempt  these  products, 
since  the  potential  for  injury  and  death 
from  these  lidocaine-containing 
products  is  equivalent  to  other  OTC 
lidocaine  spray  products.  The  amount  of 
lidocaine  in  one  metered  spray  of  this 
product  exceeds  the  5  mg  regulated 
amount.  Tests  of  a  similar  metered- 
spray  package  have  shown  that  48  of  the 
50  children  in  the  test  for  child 
resistance  actuated  the  spray  and  that, 
on  average,  each  of  the  48  actuated  the 
spray  over  90  times  each  during  the  10- 
minute  test.  [30] 

Inhalation  and  aspiration  of  aerosol 
and  spray  products  can  result  in 
absorption  from  the  lungs.  The  local 
anesthetic  drugs  are  also  readily 
absorbed  through  mucous  membranes  of 
the  mouth  and  throat,  therefore,  an 
"ingestion"  does  not  have  to  occur  to 
result  in  toxicity.  Aerosol  and  spray 
product  formulations  are  included  in 
the  proposed  rule  because  a  child  can 
access  a  potentially  harmful  dose.  There 
is  a  dociunented  case  of  a  child  spraying 
himself  with  another  topical  anesthetic 
(benzocaine  20  percent).  The  child 
experienced  cardiac  arrest  resulting  in 
death. 

Comment:  One  commenter  indicated 
that  the  rule  should  be  clarified  to 
exempt  formulations  of  lidocaine 
intended  for  administration  by 
injection.  The  commenter  contended 
that  lidocaine  for  injection  purposes 
does  not  fit  the  definition  of  a 
household  substance  as  described  in  the 
PPPA  regulations. 

Response:  The  Commission  disagrees 
with  the  commenter's  contention  that 
the  PPPA  does  not  apply  to  injectable 
prescription  pharmaceutical  products. 
The  definition  of  "household 
substance"  in  section  2(2)  of  the  PPPA 
includes  drugs  and  other  hazardous 
substances  that  are  "customarily 
produced  or  distributed  for  sale  for 
consumption  or  use,  or  customarily 
stored,  by  individuals  in  or  about  the 
household."  15  U.S.C.  1471(2). 
However,  the  PPPA  does  not  extend  to 
products  used  exclusively  in  hospitals, 
in  nursing  homes,  or  by  medical 
professionals,  because  such  items  are 
not  customarily  consumed,  used,  or 
stored  by  individuals  in  or  about  the 
household.  If  the  injectable  lidocaine 
preparations  truly  are  for  professional 
use  only  and  are  not  available  to  the 
consumer  for  use  or  storage  at  home,  it 
is  not  necessary  to  separately  state  an 
exemption  of  these  products. 

However,  if  lidocaine  injectable 
formulations  were  customarilv  available 
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for  home  consumer  use  (as  is  the  case 
with  insulin),  the  products  would  not  be 
exempted.  Injectable  lidocaine  is  a 
liquid  formulation  that  could  be 
accessed  by  children  if  available  in  the 
home.  The  commenter  provided  no 
rationale  for  excluding  these  products  in 
that  case. 

The  staff  is  aware  of  other  lidocaine- 
containing  prescription  products  that 
may  be  used  exclusively  by  physicians, 
dentists,  and  in  hospital  settings.  A 
com{>any  supplied  the  staff  with 
information  about  the  usage  of  these 
products  during  a  meeting  on  October 
15,  1992.  The  products  include  creams, 
jelhes,  and  liquids.  The  liquids  are 
available  in  prefilled  syringes,  ampules, 
sprays,  and  bottles.  As  discussed  above, 
if  these  products  are  for  professional  use 
only  and  are  not  obtained  by  consumers 
for  use  or  storage  at  home,  the 
reouirements  of  the  PPPA  do  not  apply. 

Regulated  levels  of  lidocaine  ana 
dibucaine.  Comment:  Several  comments 
were  received  regarding  the  proposed 
amount  (level)  of  the  two  drug  products 
that  should  be  regulated.  One 
commenter  questioned  the  use  of  a  10- 
fold  uncertainty  factor  for  lidocaine. 
Another  commenter  questioned  the  use 
of  an  additional  10- fold  factor  for 
dibucaine. 

Response:  The  level  for  regulation  of 
lidocaine-  and  dibucaine-containing 
products  is  based  on  the  maximum 
recommended  single  therapeutic  dose  of 
lidocaine  (5  mg/kg  or  50  mg  for  a  10  kg 
child).  A  10-fold  uncertainty  factor  was 
used  to  arrive  at  the  5  mg  level  of 
lidocaine. 

It  is  true  that  a  10-fold  uncertainty 
factor  applied  to  a  recommended 
therapeutic  dose  provides  a  more 
stringent  level  for  regulation  than  that 
normally  used  by  CPSC  staff.  Applying 
the  uncertainty  factor  to  the  therapeutic 
dose  is  justified  for  lidocaine  and 
dibucaine,  however,  for  the  following 
reasons:  (1)  Toxicity  can  occur  at 
therapeutic  doses  of  lidocaine  and 
dibucaine;  (2)  children  are  particularly 
susceptible  to  the  toxic  effects  of 
repeated  therapeutic  doses  of  these 
drugs;  (3)  since  these  drugs  are  used  on 
children  as  well  as  adults,  an  accidental 
exposure  could  occur  following  a 
previous  therapeutic  dose  of  the  drugs; 
(4)  the  metabolites  of  lidocaine  and 
dibucaine  are  potentially  toxic, 
especially  to  young  children;  and  (5) 
risks  of  aspirating  food  or  liquids  are 
associated  with  oral  exposure  to  these 
drugs,  even  at  nonlethal  and  therapeutic 
doses.  These  reasons  support  the  level 
chosen  for  regulating  hdocaine. 

The  level  for  regulation  of  dibucaine 
was  derived  firom  the  level  for  lidocaine, 
based  on  the  relative  difference  in 


potency  of  the  two  drugs.  Dibucaine  is 
approximately  10  times  more  potent 
than  lidocaine:  therefore,  the  staff 
applied  an  additional  10- fold  factor  to 
the  5  mg  level  for  lidocaine  to  arrive  at 
a  0.5  mg  level  for  dibucaine.  While  the 
commenter  questioned  the  use  of  the 
additional  10-fold  correction  factor  for 
dibucaine,  the  commenter  agreed  that 
dibucaine  is  approximately  10  times 
more  potent  than  lidocaine. 

The  commenter  suggested  an 
alternative  level  derived  from  ingestion 
cases  reported  to  the  company.  The 
commenter  considers  the  cases  to  be 
confidential  information,  so  they  are  not 
discussed  here  in  detail.  However,  in 
addition  to  the  cases  discussed  by  the 
commenter,  there  was  a  death  of  a  3- 
year-old  child  following  the  ingestion  of 
8  lozenges,  containing  1  mg  of 
dibucaine  each,  that  was  reported  in  the 
medical  literature  in  1955.  The  child 
died  8  hours  later  from  respiratory 
failure.  The  total  dosage  was 
approximately  0.5-0.8  mg/kg.  The 
authors  speculated  that  the  child  may 
have  been  sensitive  to  this  drug  product; 
however,  dibucaine  is  very  potent  and 
readily  absorbed  from  mucous 
membranes.  The  FDA  later  disapproved 
the  use  of  dibucaine  as  an  active 
ingredient  in  oral  health-care  products. 
The  level  of  regulation  being  adopted 
for  dibucaine  (0.5  mg)  is  supported  by 
this  reported  literature  case.  The 
Conunission  believes  that  these  are 
appropriate  levels  for  regulating 
lidocaine  and  dibucaine. 

Comment:  One  commenter  indicated 
that  a  10- fold  correction  factor  was  not 
necessary  for  metered  spray  products 
because  a  child  cannot  spray  enough  to 
obtain  a  toxic  blood  level.  TTie 
commenter  indicated  that  the  male 
genital  desensitizing  agent  packages 
"already  are  child  resistant  in  that  the 
drug  product  is  dispensed  in  a  metered 
spray."  The  commenter  estimates  that 
only  V3  of  each  spray  would  be  absorbed 
by  a  child.  The  commenter  states  that 
any  risk  of  aspiration  is  unsupported. 

Response:  Metered  sprays  are  tested 
for  child-resistance  as  descril}ed  in  16 
CFR  1700.20  for  unit  packaging.  The 
commenter  provided  no  test  results 
describing  how  many  sprays  a  child  can 
access  during  the  test  period.  It  should  '' 
be  noted  that  each  spray  of  the 
commenter's  product  contains  7.68  mg 
of  lidocaine  per  spray,  an  amount 
greater  than  the  recommended  level  for 
regulation.  This  product  contains  150 
sprays  per  container.  The  FDA 
monograph  for  these  preparations 
restricts  the  dosage  to  10  mg  of 
lidocaine  per  spray.  Thus  each  spray  of 
a  male  genital  desensitizing  agent  can 
contain  two  times  the  proposed  level  for 


regulation  for  lidocaine.  The  commenter 
did  not  supply  data  to  support  its 
estimate  of  the  access  and  absorption  of 
the  product. 

Tne  commenter  also  contended  that 
the  10- fold  uncertainty  factor  for 
lidocaine  was  established  because  of  the 
Commission's  concern  for  the  aspiration 
hazard  for  sprays.  This  is  not  the  case. 
Aspiration  following  oral  usage  of  local 
anesthetics  is  documented  in  the 
medical  literature  and  in  CPSC  injury 
records  and  is  not  limited  to  aerosol 
products.  [24.  Refs.  3.  7) 

Comment:  Commenters  stated  that  the 
5-mg  level  for  lidocaine  and  the  0.5  mg 
level  for  dibucaine  were  below  the 
therapeutic  concentrations 
recommended  by  the  FDA  for  cream  and 
ointment  preparations. 

Response:  The  level  for  regulation 
does  not  affect  or  restrict  the 
concentration  of  the  product.  The 
Commission's  rule  simply  requires  that 
products  containing  more  than  the 
regulated  level  must  have  CR  packaging. 
The  comment  about  the  regulated  levels 
being  below  the  therapeutic 
concentrations  can  be  interpreted  as  a 
complaint  that  the  level  is  too  restrictive 
and  that  all  lidocaine-  and  dibucaine- 
containing  products  would  require  CR 
packaging.  However,  this  is  not  the  case, 
since  the  PPPA  allows  a  manufacturer 
or  packager  to  package  an  OTC  product 
in  one  size  of  non-CR  packaging  if  the 
manufacturer  also  supplies  the  products 
in  CR  packages  and  the  non-CR  package 
is  labeled  properly.  The  amount  of 
product  in  the  noncomplying  package  is 
not  restricted. 

Effectiveness  of  Requiring  CR 
Packaging.  Comment:  One  commenter 
supported  the  rule  but  stated  that  CR 
packaging  would  have  prevented  only  a 
few  of  the  deaths.  This  commenter 
stressed  the  need  for  enhanced 
educational  activity.  In  addition,  several 
commenters  indicated  that  the  viscous 
lidocaine  responsible  for  two  of  the 
deaths  was  already  in  CR  packaging. 
Other  commenters  indicated  that  the 
rule  would  have  a  limited  effect,  since 
no  deaths  have  occurred  in  the  past 
several  years. 

Response:  Several  of  the  deaths 
described  in  the  toxicity  review  were 
accidental  or  intentional  overdose  cases. 
The  purpose  of  discussing  these  cases  is 
to  illustrate  the  toxicity  of  the  products. 
The  results  of  the  study  of  ingestion 
cases  indicate  that  children  are 
accessing  products  containing  lidocaine 
and  dibucaine.  There  were  676 
ingestions  of  lidocaine-containing 
products  and  110  ingestions  of 
dibucaine-containing  products  by 
children  under  5  years  of  age  reported 
to  poison  control  centers  in  1992.  (29) 


While  most  of  these  children  did  not 
experience  major  effects,  each  of  the 
ingestions  had  the  potential  to  result  in 
serious  injury  or  death.  For  example, 
with  dibucaine,  a  company  reported 
four  deaths  of  children  who  accidently 
ingested  dibucaine  products  from  1951 
to  1973.  Two  more  deaths  were  reported 
in  1987  and  1988,  more  than  10  years 
after  the  last  reported  death.  The  death 
reported  in  1994  demonstrates  that  the 
risk  of  injury  from  dibucaine  continues 
to  exist.  CR  packaging  requirements  may 
prevent  future  deaths  from  products 
containing  these  ingredients. 

No  information  is  available  as  to 
whether  the  "CR"  packaging,  used 
voluntarily  by  several  companies, 
actually  meets  the  criteria  of  the  PPPA 
regulations.  A  requirement  for  CR 
packaging  of  these  products,  instead  of 
voluntary  usage,  would  permit  CPSC  to 
enforce  the  PPPA  requirements  for  these 
products. 

CR  packaging  has  saved  many  lives, 
but  CR  packaging  is  not  child  proof.  The 
Commission  agrees  that  education  is  an 
important  part  of  poison  prevention. 
The  Commission  acts  as  the  secretariat 
for  the  Poison  Prevention  Week  Council, 
which  promotes  the  poison  prevention 
message. 

Development  of  CR  Tubes.  Closures 
that  can  be  put  on  the  small  tubes  that 
are  in  current  production  to  make  them 
child  resistant  are  not  currently 
commercially  available.  The  following 
discussion  addresses  some  general 
comments  related  to  packaging  for  the 
cream  and  ointment  products. 

Comment:  One  manufacturer  supplied 
limited  test  results  of  a  1-inch  diameter 
plastic  squeeze  tube  with  a  European 
18-nim  ASTM  type  I A  closure.  The 
company  reported  that  the  package  was 
closed  at  7  inch-torque-pounds  (ITP). 
Twenty  children  were  tested,  and 
eleven  children  were  able  to  open  the 
package  during  the  test  period.  None  of 
the  children  used  teeth  to  open  the 
package.  The  commenter  contended  that 
these  test  data  show  that  CR  tubes  are 
not  technically  feasible. 

Response:  The  staff  indicated  in  the 
proposed  rule  that  special  packaging  for 
tubes  could  be  achieved  by  using 
conunercially  available  22-mm  closure 
bottle  threads  on  a  suitable  laminated 
plastic  tube.  This  would  allow  the  use 
of  a  "senior  friendly"  ASTM  type  lA 
continuous  threaded  closure  to  be  used 
to  obtain  child-resistance.  The  staff  is 
unaware  of  any  data  from  protocol  tests 
conducted  on  a  tube  with  the  22-mm 
ASTM  type  lA  closure. 

The  child-resistance  function  of  the 
European  closure  used  by  this 
commenter  is  unknown.  This  closure 
has  never  been  tested  by  the 


Commission  on  any  package.  It  is 
difficult  to  know  whether  the  failures  in 
the  test  were  associated  with  the  closure 
itself  or  a  problem  with  the  combination 
of  the  closure  and  tube.  The  package 
tested  had  a  small  diameter  closure,  and 
7  ITP  is  a  very  low  closing  force.  Both 
of  these  factors  make  the  package  more 
accessible  to  children.  The  larger 
closure  size  (22  mm)  proposed  by  the 
CPSC's  staff  is  harder  for  children  to 
remove  and  easier  to  put  on  at  higher 
forces.  These  data  do  not  change  the 
Commission's  view  that  a  plastic  tube 
can  be  made  CR  using  a  22-mm  ASTM 
type  LA  closure  and  existing  technology. 
See  also  Section  E.2,  below. 

Comment:  Commenters  indicated  that 
unit  packaging  is  not  appropriate  for 
products  containing  lidocaine  and 
dibucaine  because  the  FDA  does  not 
define  a  dose  for  lidocaine-  and 
dibucaine-containing  creams  and 
ointments.  Commenters  indicated  that 
people  use  varying  amounts  of  these 
products  depending  on  the  indication 
for  use  and  the  potential  for  partial  use 
exists.  In  addition,  the  NDMA  stated 
that  one  of  their  members  attempted  to 
package  in  a  foil  pouch  and  could  not 
achieve  stability  of  the  product. 

Response:  The  Commission  is  aware 
of  the  lack  of  a  defined  dose  for 
lidocaine  and  dibucaine.  The 
Commission  agrees  that  nonreclosable 
packaging  for  many  of  the  creams  and 
ointments  may  not  be  possible  due  to 
this  variation  in  the  definition  of  single 
use  and  the  potential  for  residual 
product  in  the  package.  It  is  difficult  to 
package  a  imit  amount  for  these 
products  that  will  not  result  in  potential 
harm  to  children  if  it  is  not  completely 
used.  A  package  cannot  be  marketed 
containing  less  than  the  regulated 
amount,  because  this  level  is  below  the 
therapeutic  level  reouired  by  the  FDA. 

The  technical  finding  of 
appropriateness  includes  shelf  life  and 
stability.  Neither  the  NDMA,  its  member 
companies,  nor  other  commenters 
supplied  data  to  document  the  lack  of 
stability  in  pouches.  The  staff  is  aware 
of  a  lidocaine-containing  product 
packaged  in  foil  pouches.  This  product 
is  currently  used  in  industrial  settings, 
although  the  company  advertises  the 
potential  for  home  use.  The  Commission 
recognizes  that  not  all  formulations  are 
equivalent;  different  ingredients  have 
different  stability  properties.  However, 
the  Commission  believes  that  suitable 
pouch  materials  can  be  found  for  any 
lidocaine-  or  dibucaine-containing 
product.  Because  of  the  problem  of 
hazardous  residual  amounts,  however, 
the  amount  packaged  would  have  to  be 
extremely  small.  Therefore,  pouches  or 
other  unit-dose  packages  may  not  be  a 


practical  way  to  market  these  products 
to  comply  with  the  regulation. 

Comment:  Bottles  and  jars  are 
unsuitable  for  cream  and  ointment 
formulations  of  hemorrhoidal  relief  use 
products,  and  anesthetic  first  aid 
products  due  to  preservation  and 
contamination  issues. 

Response:  Other  creams,  such  as 
cosmetic  cold  creams,  are  packaged  in 
jars.  However,  the  usage  of  these 
products  differs  substantially  from  the 
usages  of  lidocaine-  or  dibucaine- 
containing  products.  Since  lidocaine- 
and  dibucaine-containing  products  are 
used  in  the  anal  area  (hemorrhoidal 
preparations)  or  on  open  wounds  (first 
aid  preparations),  the  Commission 
agrees  that  contamination  is  possible  if 
individuals  reenter  the  container  for 
more  product  without  washing  their 
hands  thoroughly.  This  limits  the 
appropriateness  of  jars  and  bottles  for 
these  products. 

Comment:  Plastic  or  laminate  tubes 
are  not  a  viable  alternative.  One 
commenter  reported  that  it  cannot 
achieve  stability  of  the  lidocaine 
product  in  plastic  or  laminate  tut)es. 

Response:  Metal  tubes  currently  are 
used  for  packaging  many  lidocaine- 
containing  products  and  all  the 
dibucaine-containing  products.  The 
proposed  rule  indicated  that 
manufacturers  may  have  to  change  from 
a  metal  tube  to  a  plastic  tube  to  achieve 
child-resistance.  No  commenter 
supplied  data  to  support  the  claim  that 
stability  cannot  be  attained  in  plastic  or 
laminate  tubes.  One  manufacturer 
currently  markets  a  lidocaine-based 
cream  product  in  a  plastic  tube. 
Although  the  different  vehicles  in 
different  formulations  have  different 
stability  properties,  development  testing 
will  determine  which  plastics  or 
laminates  are  compatible  with  any 
particular  formulation. 

Comment:  Tubes  cannot  be  made  CR 
because  children  will  bite  through  the 
tube,  thereby  gaining  access  to  the 
tube's  contents.  The  NDMA  cited  the 
opinion  of  Dr.  Alexander  Perritt, 
president  of  Perritt  Laboratories,  a  CR 
package  testing  laboratory. 

Response:  One  NDMA  member 
supplied  limited  child  test  data  to  the 
Commission  staff.  The  company  tested  a 
plastic  tube  with  a  CR  closure  that 
allegedly  meets  the  different  European 
child-resistance  standards  on  other 
types  of  packaging.  While  many  of  the 
20  children  tested  in  these  tests  opened 
the  tube  package,  none  did  so  with  their 
teeth.  There  is  no  reason  to  conclude 
that  tubes  cannot  be  made  sufficiently 
strong  to  withstand  the  teeth  of  children 
under  age  5. 
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Additional  information  on  the 
technical  feasibility  of  plastic  tubes  is  in 
Section  E.2  of  this  notice. 

E.  Statutory  Considerations 

1.  Hazard  to  children.  Pursuant  to 
section  3(a)  of  the  PPPA.  15  U.S.C. 
1472(a).  the  Commission  finds  that 
because  of  the  toxic  nature  of  lidocaine 
and  dibucaine  preparations,  described 
above,  and  the  accessibility  of  such 
preparations  to  children  in  the  home, 
the  degree  and  nature  of  the  hazard  to 
children  in  the  availability  of  such 
substances,  by  reason  of  their  packaging, 
is  such  that  special  packaging  is 
required  to  protect  children  from 
serious  personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  these  substances. 

2.  Tecnnical  feasibility,  practicability, 
and  appropriateness.  [26]  In  issuing  a 
standard  for  special  packaging  under  the 
PPPA,  the  Commission  is  required  by 
section  3(a)(2)  of  the  PPPA,  15  U.S.C. 
1472(a)(2),  to  find  that  the  special 
packaging  is  "technically  feasible, 
practicable,  and  appropriate."  Technical 
feasibility  exists  when  technology  exists 
or  readily  can  be  developed  and 
implemented  by  the  effective  date  to 
produce  packaging  conforming  to  the 
standards.  Practicability  means  that 
special  packaging  complying  with  the 
standards  can  utilize  modem  mass 
production  and  assembly  line 
techniques.  Appropriateness  exists 
when  packaging  complying  with  the 
standards  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  the  intended  storage  or 
use. 

A.  Technical  feasibility.  Lidocaine 
and  dibucaine  prescription  and  OTC 
products  are  presently  packaged  in 
tubes,  spray  containers,  aerosols,  and 
prescription  containers.  Most  of  the 
current  packaging  appears  to  be  non-CR. 
The  manufacturers  of  most  viscous 
lidocaine-based  non-oral  prescnption 
drugs  have  voluntarily  packaged  these 
drugs  in  consumer-ready  CR 
prescription  containers,  even  though 
they  are  not  now  required  to  do  so 
under  the  PPPA  regulations.  (2.  Ref.  3) 
For  those  manufacturers  using  non-CR 
packaging,  various  types  and  designs  of 
non-tube  CK  packaging  can  be  obtained. 

CR  packaging  for  OTC  and 
prescription  tubes  can  be  accomplished 
by  using  commercially  available  bottle 
threads  on  plastic  tubes.  [2,  Ref.  4|  This 
would  allow  the  use  of  readily  available 
CR  continuous-threaded  closures  on  the 
tube.  The  Commission  is  aware  of  tubes 
now  on  the  market  that  use  bottle 
threads  that  could  be  outfitted  with 
existing  push-and-tum  continuous- 
threaded  CR  closures.  However,  the 


Commission  does  not  know  that  such 
CR  tubes  are  available  in  all  the  sizes 
currently  used  or  lidocaine  and 
dibucaine  products.  Therefore,  it  may  be 
necessary  for  the  manufacturers  of  these 
products  to  develop  and  test  such 
packaging  and  incorporate  it  into  their 
production  lines.  For  those 
manufacturers  using  metal  tubes,  a 
change  to  a  plastic  tube,  with 
appropriate  stability  testing,  may  be 
necessary.  3 

The  Commission's  determination  that 
plastic  tubes  for  these  products  are 
technically  feasible  has  been  confirmed 
by  additional  information.One  cap 
manufacturer  has  notified  the 
Commission  that  it  has  two  cap  designs 
that  should  be  suitable.  [371  One  of 
these  is  currently  conmiercially 
available  in  stock  sizes  as  small  as  20 
mm,  including  the  22  mm  size  relied  on 
in  the  proposal.  This  cap  is  child- 
resistant  under  the  Commission's 
current  regulations  and  meets  the 
proposed  senior-friendly  requirements 
that  may  be  adopted  in  the  friture  (see 
Section  I  of  this  notice).  The  other  cap 
is  a  squeeze-and-tum  model  that 
currently  is  not  available  in  sizes  below 
28  mm.  However,  the  manufacturer 
indicated  that  a  development  program 
for  smaller  sizes  would  require  3 
months  to  produce  prototypes,  with  full 
commercial  availability  in  an  additional 
6  months. 

Another  manufacturer  submitted 
information  showing  steps  leading  to  a 
child-resistant  plastic  tube  with 
appropriate  stability  characteristics  that 
could  be  distributed  commercially 
within  a  52-week  period.  [35| 

Technical  feasibility  for  lidocaine 
prescription  drug  products  and  OTC 
spray  containers  that  are  presently  in 
non-CR  packaging  is  demonstrated  by: 


*  There  are  other  potential  designs  for  making 
metal  tubes  CR.  |26|  Those  designs  are  not  being 
relied  upon  to  make  the  technical  feasibility  Hnding 
in  this  proceeding,  however,  because  they  were  n6t 
discussed  in  the  proposal  and.  therefore,  not  made 
available  for  public  comment. 

One  alternative  CR  package  design  that  can  be 
adapted  to  the  existing  metal  tubes  involves 
modifying  a  hinged  snap  cap.  A  continuous- 
threaded  cap  with  a  hinged  snap  cap  can  be 
permanently  attached  to  the  threads  of  the  tube. 
The  snap  cap  can  be  modified  by  providing  a  slot 
to  allow  opening  of  the  package  with  a  tool.  This 
design,  if  developed,  should  be  both  CR  and  senior 
friendly.  Moreover,  it  can  be  adapted  to  existing 
metal  tubes  and  be  mass  produced  without 
degrading  the  integrity  of  the  product. 

In  addition,  two  prototype  closures  were  made  for 
metal  tubes  in  the  past.  While  these  were  never 
developed  commercially,  the  prototypes  illustrate 
different  approaches  that  can  be  used  to  achieve  CR 
tube  packaging. 

Furthermore,  a  company  has  indicated  that  metal 
tubes  can  be  provided  with  threads  that  can 
accommodate  existing  continuous-threaded 
closures  known  to  be  child  resistant  on  other 
package  types.-(31,  33] 


(1)  Many  manufacturers  are  voluntarily 
using  CR  packaging  (ASTM  type  LA 
closures  on  bottles)  for  prescription  2- 
percent  viscous  lidocaine  consumer- 
ready  preparations.  (2)  CR  packaging  for 
OTC  products  that  are  dispensed  by 
spraying  is  also  commercially  available. 
Similar  CR  packaging  designs  have 
passed  the  proposed  protocols  for 
"senior  friendly"  packaging.  (See 
section  I  below.) 

CR  packaging  for  aerosol  and 
mechanical  pump  packaging  is 
technically  feasible  and  commercially 
available.  The  staff  has  information  that 
this  type  of  packaging  can  be  made 
senior  friendly.  Additional  time  to 
develop  suitable  packaging  may  be 
necessary  for  some  products  containing 
lidocaine,  due  to  the  small  size  of  the 
package.  For  example,  male  genital 
desensitizing  agents  containing 
lidocaine  are  available  in  metered  spray 
packaging  containing  less  than  V2  oz.  An 
overcap  can  be  made  for  this  product 
that  would  require  the  use  of  a  tool  to 
remove.  It  is  unknown  whether  this 
feature  would  be  senior  friendly  on  this 
small  package.  If  not,  it  may  be 
necessary  to  use  an  alternative  type  of 
package,  such  as  a  larger  diameter 
aerosol  with  a  CR  and  senior-friendly 
overcap.  Manufacturers  of  these 
products  and  other  products  available  in 
small  mechanical  pumps  or  aerosols 
may  need  more  than  1  year  to  develop 
senior-friendly  CR  packaging  for  these 
small  packages.  However,  as  noted 
above,  larger  diameter  packages  ctin  be 
used,  and  such  packages  could  be 
available  within  1  year. 

There  are  numerous  continuous- 
threaded  special  packaging  designs  that 
can  replace  the  non-CR  continuous- 
threaded  closures  presently  being  used 
with  viscous  lidocaine  prescription 
medication  and  OTC  spray  packaging. 

CR  packaging  for  aerosols  also  can  oe 
obtained,  and  a  number  of  commercially 
available  designs  could  be  used. 
Therefore,  the  Commission  concludes 
that  there  are  numerous  package  designs 
that  meet  the  requirements  of  16  CFR 
1700.15(b)  that  are  suitable  for  use  with 
the  forms  of  these  products. 

b.  Practicability.  Companies  that  are 
presently  using  CR  packaging  for 
viscous  prescription  drug  products 
containing  2-percent  lidocaine  have 
implemented  assembly  line  and  mass 
production  techniques  in  their 
manufacturing  processes.  This  shows 
that  it  is  practicable  to  package  2- 
percent  viscous  lidocaine-containing 
products  in  special  packaging.  No  major 
problems  from  the  manufacturing 
standpoint  are  anticipated  in  the  change 
from  non-CR  to  CR  packaging,  except  for 
the  multiple-dose  tube-type  packaging. 
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which  may  require  the  use  of  a  contract 
packager. 

The  manufacturers  of  non-tube  CR 
packaging  do  not  anticipate  any 
problems  with  supplying  CR  closures 
and  containers.  The  major  suppliers  of 
CR  packaging  and  materials  indicate 
that  they  can  supply  more  than  the  6.2 
million  non-tube  units  estimated  to  be 
needed  for  lidocaine  and  dibucaine 
products. 

In  most  cases,  manufacturers  can 
incorporate  CR  packaging  into  their 
existing  packaging  lines.  If  there  were 
any  problems  in  modifying  or  obtaining 
new  equipment,  i.e.,  capping,  etc..  a 
contract  packager  could  be  used  in  the 
interim  to  package  lidocaine-  and 
dibucaine-containing  products.  Many 
existing  designs  suitable  for  use  with 
the  products  that  are  the  subject  of  the 
regulation  are  currently  being  used  in 
the  packaging  of  other  products,  or  can 
be  readily  developed.  Special  packaging 
for  this  product  is  therefore  practicable 
in  that  it  is  adaptable  to  modem  mass 
production  and  assembly  line 
techniques.  The  Commission  anticipates 
no  major  supply  or  procurement 
problems  for  the  packagers  of  these 
products  or  the  manufacturers  of  CR 
closure  and  capping  equipment. 

c.  Appropriateness.  Information 
available  to  the  staff  indicates  that  the 
CR  packaging  of  lidocaine-  and 
dibucaine-containing  products  is 
appropriate.  Some  companies  are 
presently  voluntarily  using  special 
packaging  for  their  viscous  prescription 
drug  products  containing  2-percent 
lidocaine.  Other  companies  can  utilize 
existing  CR  packaging  designs  and 
materials  that  are  not  detrimental  to  the 
integrity  of  the  substance  and  do  not 
interfere  with  its  storage  or  use.  Product 
shelf-life  and  integrity  would  not  be 
expected  to  change,  as  it  is  anticipated 
that  the  same  packaging  materials  could 
be  used  in  contact  with  the  product. 

In  the  case  of  the  multiple-dose  CR 
tube  packaging,  however,  it  may  be 
necessary,  for  example,  to  change  from 
a  metal  tube  to  a  plastic  tube  in  order 
to  provide  a  suitable  mating  surface  for 
a  CR  cap.  A  major  product  manufacturer 
contacted  by  the  Commission's  staff 
indicated  that  it  could  find  an 
appropriate  multilayer  plastic  tube  to 
replace  the  metal  tube,  but  that  the 
suitability  of  the  new  tube  would  have 
to  be  confirmed  by  protocol  and  product 
stability  testing. 

The  Commission  concludes,  therefore, 
that  special  packaging  is  appropriate 
because  it  is  available  in  forms  that  are 
not  detrimental  to  the  integrity  of  the 
substance  and  that  do  not  interfere  with 
its  storage  or  use. 


Accordingly,  the  Commission  finds 
that  special  packaging  is  technically 
feasible,  practicable,  and  appropriate. 

3.  Reasonableness.  In  establishing  a 
special  packaging  standard,  section  3(b) 
of  the  PPPA  requires  the  Commission  to 
consider  the  available  data  concerning 
whether  the  standard  is  reasonable.  15 
U.S.C.  1472(b).  However,  the 
Commission  is  not  required  to  make  a 
positive  finding  that  the  standard  is 
reasonable.  S.  Rep.  No.  91-845,  91st 
Cong.,  2d  Sess.  10  (1970). 

After  considering  the  available  data, 
the  Commission  concludes  that  there 
are  no  data  that  warrant  a  conclusion 
that  the  proposed  rule  is  not  reasonable. 

4.  Other  considerations.  Section  3fb) 
of  the  PPPA  also  requires  the 
Commission,  in  establishing  a  special 
packaging  standard,  to  consider: 

a.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 

b.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

c.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

The  Commission  has  considered  these 
items  in  making  the  various 
determinations  in  this  notice. 

F.  Effiective  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
regulation  is  final,^  except  that,  for  good 
cause,  the  Commission  may  establish  an 
earlier  effective  date  if  it  determines  an 
earlier  date  to  be  in  the  public  interest. 
15  U.S.C.  1471n.  The  Commission 
concludes  that  production  of  CR 
packaging  can  be  fully  implemented 
within  a  year  from  the  publication  of 
this  rule.  Therefore,  the  final  rule  will 
become  effective  April  10,  1996,  as  to  all 
products  subject  to  the  rule  that  are 
packaged  on  or  after  that  date. 

This  1-year  effective  date  may  not 
allow  adequate  time  to  modify  or 
replace  all  multiple-dose  tubes, 
aerosols,  and  mechanical  pumps  if 
unusual  difficulties  are  encoiuitered,  if 
the  initial  design  intended  to  be  CR  is 
found  to  be  unsuitable,  or  if  data  on  the 
stability  of  the  package  contents  need  to 
be  approved  by  the  FDA.  Where 
necessary,  affected  parties  using  any 
type  of  package  can  apply  to  the 
Commission  for  a  temporary  exemption 


*  The  Commission  voted  on  September  28,  1994, 
to  issue  this  rule,  and,  at  that  time,  the  Commission 
directed  that  the  rule  would  become  final  on  its 
date  of  publication  in  the  Federal  Register.  The 
Conunission  also  directed  that  the  date  of 
publication  would  be  April  8,  1995,  or  as  soon 
thereafter  as  practicable. 


for  the  minimum  period  required  to 
market  their  products  in  CR  packaging. 
Applications  for  such  exemptions 
should  describe  the  efforts  since  the 
issuance  of  the  final  rule  to  implement 
complying  package  designs,  explain 
why  such  efforts  were  diligent  yet 
unsuccessful,  and  explain  why 
additional  efforts  vdthin  a  limited 
period  should  result  in  a  complying 
package. 

G.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 

601  et  seq.)  generally  requires  the 
agency  to  prepare  initial  and  final 
regulatory  flexibility  analyses  describing 
the  impact  of  the  rule  on  small 
businesses  and  other  small  entities.  The 
purpose  of  the  Regulatory  Flexibility 
Act,  as  stated  in  section  2(b)  (5  U.S.C. 

602  note),  is  to  require  agencies, 
consistent  with  their  objectives,  to  fit 
the  requirements  of  regulations  to  the 
scale  of  the  businesses,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulations.  Section  605  of  the 
Act  provides  that  an  agency  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  initial  certification  indicated  that 
the  incremental  costs  for  CR  packaging 
for  lidocaine  preparations  in  aerosols 
and  squeeze  and  spray  bottles  were 
comparatively  low  and  likely  to  have  a 
minimal  effect  on  small  businesses. 
Since  the  proposal,  the  staff  has  not 
received  any  additional  information 
regarding  adverse  impacts  on  small 
business  from  comments  on  the 
proposed  rule  or  from  any  other  source. 
Therefore,  the  Commission  concludes 
that  the  action  to  require  CR  packaging 
for  topical  anesthetics  containing 
lidocaine  packaged  in  aerosols,  squeeze, 
and  spray  bottles  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

The  initial  certification  indicated  also 
that  packaging  industry  spokespersons 
were  unaware  of  any  appropriate  types 
of  CR  packages  for  the  small 
pharmaceutical  tubes  now  used  to 
package  lidocaine  and  dibucaine  creams 
and  ointments  (and  some  gels).  The 
analysis  concluded  that  if  costs 
associated  with  the  use  of  alternate 
packaging  were  prohibitive  to  small 
manufacturers,  they  may  drop  the 
product  from  their  lines.  Since  the 
proposal,  the  staff  has  received 
additional  information  regarding^ 
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adverse  impacts  of  the  proposed  rule  on 
small  businesses. 

Industry  representatives  have 
conhrmed  that  there  are  no  known  CR 
closures  commercially  available  for  the 
small  phannaceutical  tubes  currently 
used  to  package  creams,  ointments,  and 
some  gels.  Although  CR  unit-dose 
sachets  are  available,  specific  chemical 
formulations  used  in  various 
preparations  are  reported  to  be 
incompatible  with  the  materials  used  for 
the  sachets.  Since  there  is  no  alternative 
packaging  currently  commercially 
available,  some  small  businesses  advise 
that  a  PPPA  requirement  for  creams  and 
ointments  containing  lidocaine  or 
dibucaine  will  result  in  the  withdrawal 
of  their  products  from  the  market.  For 
a  few  small  companies,  particularly 
those  with  limited  product  lines  or  a 
niche  prejsaration,  withdrawal  could 
result  in  disruption  and  financial  loss, 
as  discussed  in  Section  D  of  this  notice. 

The  Commission  concludes  that  the 
action  to  require  CR  packaging  for 
topical  anesthetics  containing  lidocaine 
or  dibucaine  cream  and  ointment 
formulations  may  have  an  adverse  effect 
on  a  few  small  businesses,  but  the 
number  of  businesses  subject  to  such 
effects  is  not  likely  to  be  substantial. 

For  the  reasons  given  above,  the 
Commission  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

H.  Enviromnental  Considerations 

Pursuant  to  the  National 
Environmental  PoUcy  Act,  and  in 
accordance  with  the  Coimcil  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  assessed  the 
possible  environmental  effects 
associated  with  the  proposed  PPPA 
packaging  requirements  for  topical  drug 
preparations  containing  lidocaine  or 
dibucaine  and  presented  its  findings  in 
the  Preliminary  Economic  Assessment 
(Revised  April  1992).  Re-assessment  of 
the  possible  environmental  effects 
confirms  the  original  determination  that 
the  rule  will  have  no  significant  effects 
on  the  environment.  There  is  little 
Ukelihood  that  CR  unit  dose  tubes  or 
sachets  will  replace  the  currently  used 
multi-dose  tubes.  But  even  if  unit  dose 
packaging  was  available,  the  amount  of 
additional  packaging  used  would  be 
relatively  insignificant.  Since  there 
appears  to  be  no  alternative  packaging 
for  preparations  packaged  in  tubes,  the 
proposal  will  affect  only  preparations 
packaged  in  bottles  and  various  forms  of 
spray  containers.  Manufacturers  of 
affected  products  will  have  time  to  use 
up  existing  closure  inventories  and  will 


not  need  to  dispose  of  them  in  bulk.  The 
rule  will  not  significantly  increase  the 
number  of  CR  packages  in  use  and.  in 
any  event,  the  manufacture,  use,  and 
potential  disposal  of  the  CR  packages 
present  the  same  potential 
environmental  effects  as  do  the 
cvurently  used  packages. 

Therefore,  because  this  rule  has  no 
adverse  effect  on  the  environment, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

I.  Possible  Changes  to  the  PPPA  Test 
Protocol 

For  the  purpose  of  determining 
whether  a  package  is  CR.  the  current 
regulations  provide  that  a  package  must 
be  capable  of  resisting  of>ening  by  85 
percent  of  a  panel  of  200  children  after 
a  5-minute  test  and  by  80  percent  of  the 
panel  after  an  additional  5-minute  test. 
In  order  to  determine  that  the  package 
can  be  used  by  adults,  the  package  must 
also  be  able  to  be  opened  and,  if 
appropriate,  properly  closed  within  5 
minutes  by  90  percent  of  a  panel  of  100 
persons  of  ages  from  18  to  45  years. 

On  October  5.  1990,  the  Commission 
proposed  to  amend  its  requirements 
under  the  PPPA.  55  FR  40856.  In  its 
proposal,  the  Commission  concluded 
that,  if  CR  packages  were  easier  to  use, 
more  people  would  purchase  and 
properly  use  CR  packaging. 
Accordingly,  the  Commission  proposed 
to  substitute  a  panel  of  100  older  adults, 
of  ages  from  60  to  75  years  for  the  panel 
of  18-  to  45-year-olds.  The  Commission 
also  solicited  comment  on  allowing  a  5- 
minute  familiarization  period  in  the 
adult  test,  during  which  the  subject 
must  open  the  package,  before  the  1- 
minute  test.  56  FR  9181  (March  5,  1991). 
Other  amendments,  intended  to 
simplify  the  current  child  test 
procedures,  add  a  procedure  for 
determining  whether  the  package  was 
adequately  resecured  by  the  adults,  and 
to  ensure  that  the  tests  produced  more 
consistent  results,  were  also  proposed. 

The  Commission  received  a  number 
of  comments  on  the  proposed  rule,  and 
contracted  for  additional  testing  to 
obtain  information  to  address  the 
comments  on  the  proposed  5-minute/ 1- 
minute  test.  On  March  21. 1994,  the 
Commission  published  a  Federal 
Register  notice  outlining  the  new 
information  obtained,  describing 
possible  changes  to  the  proposed  test 
procedure,  and  requesting  comment  on 
these  matters.  59  Fed.  Reg.  13264.  The 
possible  changes  to  the  test  procedure 
included: 

1.  Dividing  the  60-75-year-olds  into  3 
age  groups  and  distributing  the 


participants  in  the  groups  to  reduce 
variability. 

2.  Modifying  the  sequential  testing 
scheme  for  older  adults  to  provide  more 
certainty  about  passing  or  failing 
"borderline"  packages.  This  involves 
testing  sequential  panels  of  100  seniors, 
up  to  400  subjects,  until  a  statistically 
valid  determination  is  made. 

3.  Adopting  the  5-minute/l-minute 
older  adult  test  on  which  comment  was 
sought  previously. 

The  additional  data  also  resulted  in 
other  minor  changes  to  the  proposal  and 
provided  information  that  the 
Commission  can  use  to  address  other 
comments  that  did  not  warrant  any 
changes. 

The  Commission  may  vote  later  this 
year  on  whether  to  issue  these  revisions 
to  the  PPPA  protocol.  Manufacturers  of 
lidocaine-  and  dibucaine-containing 
products  are  urged  to  consider  changing 
to  CR  packaging  that  not  only  meets  the 
current  PPPA  requirements  but  will 
meet  the  new  procedures  that  may  be 
adopted.  This  would  eliminate  any  need 
to  change  packaging  twice  in  a  relatively 
short  period  of  time. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

J.  Conclusion 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  1700  as 
follows: 

PART  1700— {AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L.  91-601,  sees.  1-9,  84 
Stat.  1670-74,  15  U.S.C.  1471-76.  Sees. 
1700.1  and  1700.14  also  issued  under  Pub.  L. 
92-573,  sec.  30(a).  88  Stat.  1231,  15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraphs  (a)(23)  and 
(a)(24)  and  the  introductory  text  of 
paragraph  (a)  is  republished  to  read  as 
follows: 

§1700.14    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substances: 
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(23)  Lidocaine.  Products  containing 
more  than  5.0  mg  of  lidocaine  in  a 
single  package  (i.e.,  retail  unit)  shall  be 
packaged  in  accordance  with  the 
provisions  of  §  1700.15(a)  and  (b). 

(24)  Dibucaine.  Products  containing 
more  than  0.5  mg  of  dibucaine  in  a 
single  package  (i.e..  retail  unit)  shall  be 
packaged  in  accordance  with  the 
provisions  of  §  1700.15(a)  and  (b). 

Dated:  April  3, 1995. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Appendix  1 — List  of  References 

(This  Appendix  will  not  be  printed  in 
the  Code  of  Federal  Regulations.) 

1.  Memorandum  from  CPSC's  Directorate 
for  Health  Sciences,  dated  June  21, 1990 
(toxicity). 

2.  Memorandum  from  CPSC's  Directorate 
for  Health  Sciences,  dated  July  24. 1989 
(technical  feasibility,  praetieability,  and 
appropriateness). 

3.  Memorandum  from  CPSC's  Directorate 
for  Economic  Analysis,  dated  December  10, 
1991  (a.  economic  information;  b.  regulatory 
flexibility  analysis;  and  c.  environmental 
assessment). 

4.  Death  and  injury  data: 

a.  CPSC  Death  Certificate  File,  1981. 
lidocaine. 

b.  CPSC  Injury  or  Potential  Injury  Incident 
File,  1984,  lidocaine. 

c.  FDA  Drugs  and  Biologies  Adverse 
Reaction  Reporting  System  Data  Base,  1979, 
lidoc8i[i6> 

d.  CPSC  Death  Certificate  File,  1987, 
dibucaine. 

e.  CPSC  Death  Certificate  File,  1988, 
dibucaine. 

5.  FDA  Drugs  and  Biologies  Adverse 
Reaction  Reporting  System  Data  Base. 

6.  CPSC  National  Electronic  Injury 
Surveillance  System  Data  Base — 1978 
through  April  1990. 

7.  National  Clearinghouse  for  Poison 
Control  Centers  Data  Base  1980-1984. 

8.  AAPCC  National  Data  Collection  System 
1984-1988. 

9.  Briefing  package,  OS  #3309,  "Draft 
Proposed  Rules— Special  Packaging 
Standards  For  Topical  Anesthetics," 
February  27, 1992. 

10.  Briefing  package,  "Supplemental 
Information— Special  Packaging  Standards 
For  Topical  Anesthetics,"  May  27, 1992. 

11.  Log  of  Meeting  with  Ciba  Consumer 
Pharmaceuticals,  April  8, 1992. 

12.  Memorandum  from  CPSC's  Directorate 
for  Economic  Analysis,  "Market  Sketch: 
Topical  Preparations  Containing  Lidocaine 
and  Dibucaine,"  Oct.  2, 1990  (revised  April 
23. 1992). 

13.  Memorandum  from  CPSC's  Directorate 
for  Economic  Analysis,  "Supplemental 
Information  on  Lidocaine  and  Dibucaine," 
April  23, 1992. 

14.  Memorandum  from  CPSC's  Directorate 
for  Health  Sciences,  "The  Amount  of 
Lidocaine  and  Dibucaine  in  Marketed 
Products,"  April  27, 1992. 


15.  Memorandum  from  CPSC's  Directorate 
for  Economic  Analysis,  "Amended  Economic 
Data:  Proposal  to  Require  Child-Resistant 
Packaging  for  Topical  Preparations 
Containing  Lidocaine  or  Dibucaine,"  dated 
April  27, 1992  (with  revised  preliminary 
economic  assessment). 

16.  Memorandum  from  CPSC's  Directorate 
for  Health  Sciences,  "Additional  Human 
Experience  Data  for  Lidocaine  and 
Dibucaine,"  April  27, 1992. 

17.  Memorandum  from  CPSC's  Directorate 
for  Health  Sciences,  "Supplemental 
Information  on  Lidocaine  and  Dibucaine," 
May  28, 1992. 

18.  Log  of  Meeting  with  NOMA  Lidocaine/ 
Dibucaine  Task  Force,  October  15, 1992. 

19.  Comments  on  proposed  rule  (10).  On 
file  in  the  Office  of  the  Secretary. 

20.  Log  of  meeting  with  Ciba  Consumer 
Pharmaceuticals,  January  11, 1994. 

21.  Log  of  Meeting  with  NOMA  Lidocaine/ 
Dibucaine  Task  Force.  May  25, 1994. 

22.  MeClenahan,  W.,  Fatal  Poisoning  with 
Dibucaine  Hydrochloride  (Nuporal) 
Lozenges,  Journal  of  American  Medical 
Association,  158(7),  565, 1955. 

23.  Memorandum  from  Terry  L.  Kissinger, 
EPHA.  "Response  to  Conmients  and  analysis 
of  Available  Data  Regarding  Child-resistant 
Packaging  for  Topical  Anesthetics  Containing 
Lidocaine  or  Dibucaine,"  April  29, 1994. 

24.  Memorandum  from  Susan  C.  Ailken, 
Ph.D.,  HSPS,  "Health  Sciences  Staff 
Responses  to  Comments  on  Proposed 
Packaging  Standards  for  Lidocaine  and 
Dibucaine,"  July  19, 1994. 

25.  Memorandum  from  Terry  L.  Kissinger, 
EPHA,  "Recent  Death  Involving  Ingestion  of 
a  Dibucaine-Containing  Product,"  July  27, 
1994. 

26.  Memorandum  from  Charles  J.  Wilbur, 
HSPS,  "PPPA  Final  Rule  Lidocaine  and 
Dibucaine  Technical  Feasibility, 
Practicability,  and  Appropriateness."  July, 
1994. 

27.  Memorandum  from  Marcia  P.  Robins, 
ECSS,  "Final  Economic  Assessments: 
Proposal  to  Require  Child-resistant  Packaging 
for  Topical  Anesthetics  Containing  Lidocaine 
or  Dibucaine,"  Jime  15, 1994,  (and  telephone 
conversation  10/1/93). 

28.  Letter  from  Vincent  De  Stefano  (Ciba 
Consumer  Pharmaceuticals)  to  Ann  Brown, 
June  10, 1994. 

29.  Poison  Control  Centers  Toxic  Exposure 
Surveillance  System,  1992. 

30.  Wilbur,  Charles  J.,  Laboratory  Report, 
form  221,  Non-CR  Finger  Mechanical  Pump 
Spray  with  Overcap.  2  fl.  oz.,  S-400-0802, 
CPSC,  August  2, 1994  (Confidential). 

31.  Memorandum  to  file,  Mike  Gidding, 
CEAL,  "Memorandum  of  visit  to  Teledyne 
Corporation,"  August  4, 1994. 

32.  Letter  from  Andrew  S.  Krulwich  and 
Julie  Jacobs,  counsel  to  Combe,  Inc.,  to  Eric 
A.  Rubel,  General  Counsel,  in  support  of 
exemption  for  OTC  topical  lidocaine 
preparations,  September  8, 1994. 

33.  Memorandum  from  Suzanne  Barone, 
HS,  to  the  Commission,  "Supplemental 
Information  on  Lidocaine  and  Dibucaine." 
September  9, 1994. 

34.  Vote  sheet  from  the  Office  of  the 
General  Counsel  to  the  Cormnission.  with 
revised  Federal  Register  notice,  September  9, 
1994. 


35.  Log  of  meeting  and  attached  material 
submitted  by  a  manufacturer — FOR 
OFFICL\L  USE  ONLY. 

36.  Letter  bom  John  B.  Dubeck,  Keller  and 
Heckman,  on  behalf  of  Pound  International, 
Inc.,  September  12, 1994. 

37.  Letter  frtim  Jeffrey  C.  Minnette, 
Sunbeam  Plastics.  September  16.  1994. 

38.  Memorandum  from  Marcia  Robins, 
ECSS,  to  Suzanne  Barone,  Ph.D.,  Project 
Manager,  HS,  "Lidocaine/Dibucaine"  (about 
share  of  revenue  for  lidocaine  in  tubes  for 
three  small  companies),  September  19, 1994. 

39.  Letter  from  Andrew  S.  Krulwich  and 
Julie  Jacobs,  Wiley,  Rein  &  Fielding,  on 
behalf  of  Combe,  Inc.,  September  20. 1994. 

40.  Tape  recordings  of  Commission 
briefing  on  September  21. 1994  (portion 
containing  discussion  of  confidential  data  is 
for  official  use  only). 

41.  Letter  from  John  Dubeck,  Keller  and 
Heckman,  representing  Pound  International, 
September  26, 1994  (non-confidential 
version). 

42.  Additional  data  from  AAPCC, 
September  27,  1994. 

43.  Revised  draft  Federal  Register  notice, 
September  27,  1994. 

44.  Tape  recording  of  Conunission  meeting 
on  September  28, 1994. 

45.  Separate  statements  of  the 
Commissioners. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  290 

Defense  Contract  Audit  Agency 
(DCAA)  Freedom  of  Information  Act 
Program 

agency:  Office  of  the  Secretary  of 
Defense.  DoD. 

ACTION:  Final  rule. 


SUMMARY:  This  administrative 
amendment  is  published  to  inform 
potential  FOIA  requestors  of  the 
geographical  coverage  of  Wyoming  fhim 
the  Western  region  to  the  Central  region 
as  part  of  its  reorganization.  This  part 
also  authorizes  the  "DCAA  Label  4" 
(For  official  use  only  coversheet). 

EFFECTIVE  DATE:  (April  10.  1950). 
FOB  FURTHER  INFORMATION  CONTACT: 
Mr.  Dave  Henshall,  Attn:  CMR.  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6168, 
telephone  703-274-4400. 

List  of  Subjects  in  32  CFR  Part  290 

Freedom  of  information. 

Accordingly.  32  CFR  Part  290  is 
amended  as  follows: 
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PART  290— DEFENSE  CONTRACT 
AUDIT  AGENCY  (DCAA)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

1.  The  authority  citation  of  part  290 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  Appendix  B  to  part  290  is  amended 
as  follows: 

a.  Regional  office  CALIFORNIA  is 
amended  after  "Oregon"  by  adding  the 
word  "and",  and  after  "Washington"  by 
removing  the  words,  "and  Wyoming." 

b.  Regional  office  TEXAS  is  amended 
after  "Wisconsin"  by  adding  the  state 
"Wyoming". 

3.  Appendix  C  to  part  290  is  amended 
by  adding  new  paragraph  (c)(3)  to  read 
as  follows: 

Appendix  C  to  Part  290— For  Official 
Use  Only 

•  •        •        •        • 
(c)  *  •   • 

(3)  DCAA  Label  4,  FOUO  Cover  Sheet. 
This  form  may  be  used  to  further 
identify  FOUO  information. 

•  •        •        •        • 

Dated:  April  3.  1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-a652  Filed  4-7-95;  8:45  am] 
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32  CFR  Parts  354,  355,  357.  359,  360, 
361,  and  374 

Organizational  Charters;  Removal  of 
Parts 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACmOM:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
hereby  removes  obsolete  parts 
concerning  organizational  charters 
within  the  Department  of  Defense  from 
title  32  of  the  Code  of  Federal 
Regulations:  These  organizations  are 
sf>ecincally  identified  as  Under 
Secretary  of  Defense  for  Policy  (DoD 
[)irective  5111.1);  Principal  Deputy 
Under  Secretary  of  Defense  for  Policy 
(DoD  Directive  5111.3);  Assistant 
Secretary  of  Defense  for  Nuclear 
Security  and  Counterproliferation  (DoD 
Directive  5111.5);  Assistant  Secretary  of 
Defense  for  International  Security 
Affairs  (DoD  Directive  5111.7);  Assistant 
Secretary  of  Defense  for  Strategy, 
Requirements,  and  Resources  (DoD 
Directive  5111.8);  Director  of  Net 
Assessment  (DoD  Directive  5111.9);  and 
Assistant  Secretary  of  Defense  for 
Special  Operations  and  Low-Intensity 
Conflict  (DoD  Directive  5138.3).  These 
parts  have  served  the  purpose  for  which 


they  were  intended  and  are  no  longer 
valid. 

EFFECTIVE  DATE:  March  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Bynum,  Correspondence  and  Directives 
Directorate,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Parts  354, 
355,  357,  359,  360,  361,  and  374 

Organization  and  functions 
(Government  agencies). 


PARTS— {REMOVEDJ 

Accordingly,  by  the  authority  of  10 
U.S.C.  131,  32  CFR  parts  354,  355.  357, 
359.  360.  361.  and  374  are  removed. 

Dated:  April  3.  1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  95-8653  Filed  4-7-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD0*-95-004J 

Drawbridge  Operation  Regulations; 
Chicago  River,  IL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  revised  temporary 
deviation. 


SUMMARY:  The  Commander.  Ninth  Coast 
Guard  District,  has  revised  the  bridge 
opening  schedule  for  the  authorized  90- 
day  deviation  from  the  operation 
regulations  for  the  draws  of  City  of 
Chicago-owmed  bridges  over  the  Chicago 
River.  Illinois.  The  deviation  is  being 
revised  based  on  all  available 
information,  including  information  and 
comments  presented  at  the  public 
hearing  held  on  Thursday,  March  9. 
1995.  The  revised  deviation  will 
provide  for  daylight  weekend  openings, 
and  weekday  daylight  and  evening 
openings  on  Tuesdays  and  Thursdays 
during  the  Spring  breakout  period. 
DATES:  The  deviation  will  be  effective 
from  April  15,  1995,  through  July  13, 
1995,  unless  sooner  terminated  by  the 
District  Commander.  Comments  on  the 
impacts  of  the  deviation  must  be 
received  by  June  9,  1995. 
ADDRESSES:  Comments  on  the  deviation 
may  be  mailed  to  Mr.  Robert  Bloom, 
Chief.  Bridge  Branch.  Ninth  Coast  Guard 
District,  1240  East  Ninth  Street, 
Cleveland.  Ohio.  The  pubUc  docket  will 


be  available  for  inspection  or  copying  in 
room  2083D.  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  W.  Bloom.  Jr.,  Chief,  Bridge 
Branch,  Ninth  Coast  Guard  District, 
(216) 522-3993. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  Robert 
Bloom.  Chief,  Bridge  Branch,  and 
Commander  James  Collin,  District  Legal 
Officer.  Ninth  Coast  Guard  District. 

Background  and  Purpose 

Regulations  governing  the  operation 
of  drawbridges  are  promulgated  under 
the  authority  of  33  U.S.C.  499.  As 
amended  in  1988.  the  statute  provides 
that  any  rules  and  regulations  made  in 
pursuance  of  this  section  shall,  to  the 
extent  practical  and  feasible,  provide  for 
regularly  scheduled  openings  of 
drawbridges  duri.ig  seasons  of  the  year, 
and  during  times  of  the  day.  when 
scheduled  openings  would  help  reduce 
motor  vehicle  traffic  delays  and 
congestion  on  roads  and  highways 
linked  by  drawbridges. 

Following  notice  and  comment 
rulemaking,  the  Coast  Guard 
promulgated  a  final  rule  on  April  18. 
1994,  establishing  a  new  rule  for 
drawbridge  operations  on  the  Chicago 
River.  On  September  26,  1994.  the 
United  States  District  Court  for  the 
District  of  Columbia  issued  an  order  in 
the  case  of  Crowley's  Yacht  Yard.  Inc.. 
Plaintiff,  v.  Federico  Pena.  Secretary, 
United  States  Department  of 
Transportation,  Defendant,  (C.A.  No. 
94-1152  SSH),  rescinding  the  Final  Rule 
published  on  April  18,  1994,  and 
reinstating  the  previous  regulations 
found  at  33  CFR  117.391.  The 
regulations  reinstated  by  the  District 
Court  provided  for  on-demand  openings 
of  drawbridges  except  during  rush  hour 
periods. 

Further,  those  regulations  contained 
no  requirement  for  advance  notice  or 
the  use  of  specified  recreational  vessel 
flotilla  size.  As  a  result  of  the  Court 
decision  and  to  gather  data  for  future 
use,  in  the  Fall  of  1994.  the  DisU-ict 
Commander  issued  a  temporary 
deviation  to  regulations  for  the  period 
October  11.  1994  through  December  5. 
1994,  with  a  comment  period  through 
January  15,  1995.  The  deviation 
provided  openings  of  bridges,  with  a 
twenty-four  hour  advance  notice  to  the 
City  of  Chicago,  from  7  a.m.  to  7  p.m. 
on  Saturdays  and  Sundays,  and  on 
Wednesdays  between  the  hours  of  6:30 


p.m.  and  10  p.m.  throughout  the  entire 
period.  In  addition,  from  October  11 
through  October  23  the  draws  were 
opened  during  the  period  from  10:30 
a.m.  to  1:30  p.m.  on  Tuesdays  and 
Thursdays,  and  from  October  23 
through  December  5  the  draws  were 
opened  for  vessel  passage  during  the 
period  between  10:30  a.m.  and  1:30  p.m. 
on  Wednesdays.  Flotilla  size  was 
specified. 

At  the  end  of  the  comment  period  for 
the  temporary  deviation  to  regulations, 
the  Coast  Guard  received  twenty-one 
comments.  One  comment  letter,  from 
the  City  of  Chicago,  expressed 
opposition  to  any  permanent  regulation 
for  the  Spring  bre^out  in  1995.  In 
support  of  its  position,  the  City 
provided  data  concerning  the  niunber  of 
boat  runs  during  the  preceding  Spring 
and  Fall  seasons,  including  the  number 
of  boats  traversing  through  the 
drawbridges  and  the  number  of  times 
the  individual  drawbridges  were  opened 
and  delays  that  occurred.  The  City  was 
unable  to  provide  a  vehicular  traffic 
count  for  die  Fall,  but  it  stated  that  it 
would  provide  traffic  count  statistics  for 
the  Spring  season.  In  the  interim,  the 
aty  urged  a  deviation  schedule 
allowing  one  weekday  daylight  opening 
and  weekend  openings.  Thirteen  of  the 
other  twenty  comment  letters  favored 
not  affecting  any  change  to  the 
regulations  that  are  in  place  now  and 
expressed  opposition  to  establishing 
minimums  and  maximums  for 
recreational  vessel  flotilla  sizes  that 
would  be  allowed  to  pass  through  the 
bridges.  Other  commenters  indicated 
that  if  a  change  is  necessary,  there 
should  be  daylight  openings  during  the 
weekdays  and  openings  should  not  be 
restricted  to  strictly  nighttime  hours 
bom  Monday  through  Friday.  These 
commenters  also  expressed  opposition 
to  establishing  a  minimum  and 
maximum  number  of  boats  that  would 
be  required  for  the  bridges  to  be  opened. 
Representatives  from  the  Chicago  River 
boat  yards  in  their  comments  stated  they 
did  not  favor  a  permanent  regulation  for 
the  Spring  breakout  in  1995,  but  favor 
the  existing  regulatory  structure. 

On  February  16.  1995.  (60  FR  8941) 
the  District  Commander  published  a 
Notice  of  his  intent  to  issue  a  deviation 
for  the  Spring  breakout  and  announced 
a  public  hearing  to  discuss  the  proposed 
schedule  in  the  deviation.  The  proposed 
deviation  would  have  required  the 
draws  to  of>en  on  demand,  except 
during  rush-hour  periods  for 
recreational  vessels  that  had  provided 
twenty-four  hours  notice  of  their 
intended  passage  through  the  draws. 


Public  Hearing 

The  Commander,  Ninth  Coast  Guard 
District,  held  a  public  hearing  to  soUcit 
comments  relative  to  this  deviation 
which  will  govern  the  operation  of  City 
of  Chicago-owmed  drawbridges  across 
the  Chicago  River  System  during  the 
Spring  breakout. 

The  hearing  provided  all  concerned 
parties  with  the  opportunity  to  present 
oral  and  written  statements,  writh 
supporting  data,  to  the  Coast  Guard  for 
evaluation  to  determine  if  any  revisions 
ought  to  be  made  to  the  proposed 
deviation. 

A  Coast  Guard  representative 
presided  at  the  hearing,  made  a  brief 
opening  statement  describing  the 
proposed  temporary  deviation  to 
regulations,  and  announced  the 
procedures  to  be  followed  at  the 
hearing.  The  meeting  was  well  attended 
and  there  were  multiple  presentations, 
primarily  by  three  interested  groups:  the 
City  of  Chicago,  the  boatyards,  and  some 
national  level  organizations.  A 
transcript  is  being  made  of  the  hearing 
and  may  be  purchased  by  the  public 
through  arrangements  with  Ms. 
Katherine  Kerns.  GSR.  79  West  Monroe 
Street,  Suite  627,  Chicago,  IL  60603.  She 
may  also  be  reached  at  (312)  357-1617. 

Summary  of  Comments  at  Public 
Hearing 

The  City  representatives  stated  they 
have  determined  weekday  daylight 
openings  are  not  necessary  since  all 
outgoing  and  incoming  flotillas  can  be 
accommodated  on  weekends.  Weekday 
openings  are  too  disruptive  to 
emergency  services,  commercial    ■ 
vehicular  traffic  during  business  hours, 
and  pedestrian  and  mid-day  vehicular 
traffic. 

Businesses  in  Chicago  were  not  in 
favor  of  weekday  daylight  openings  due 
to  disruption  of  deliveries,  public 
transportation,  and  emergency  services. 

Representatives  of  the  boatyards 
stated  that  the  regulations  presently  in 
effect  should  not  be  modified  until  data 
is  collected  for  an  entire  navigation 
season  to  depict  seasonal  changes  of 
impact. 

The  boaters  stated  not  all  boatovmers 
are  available  to  join  flotillas  on 
weekends,  but  they  can  join  flotillas 
during  the  weekday  daylight  hours. 
Nighttime  navigation,  in  their  opinion, 
during  the  week  is  not  conducive  to 
safety. 

Based  on  the  comments  from  the 
public  hearing  and  all  available  data  the 
District  Commander  is  revising  the 
authorized  deviation  for  the  Spring 
breakout  period  to  better  address  the 
concerns  which  were  expressed  by 


those  participating  in  the  public 
meeting. 

The  concerns  raised  at  the  public 
meeting  and  the  data  submitted  to  the 
Coast  Guard  at  this  point  are  insufficient 
to  provide  a  basis  for  a  permanent 
regulatory  change.  They  nonetheless 
provide  a  framework  for  making 
revisions  to  the  Spring  deviation, 
particularly  in  light  of  the  1988 
statutory  amendment.  This  deviation 
period  will  be  preliminary  to  the 
permanent  rulemaking  project  to  be 
conducted  as  a  formal  Negotiated 
Rulemaking,  announced  by  separate 
notice  elsewhere  in  today's  issue  of  the 
Federal  Register.  The  Coast  Guard 
intends  to  charter  a  Negotiated 
Rulemaking  Committee  to  develop  a 
proposed  permanent  rule  based  on 
information  and  comments  gathered 
during  this  and  previous  deviation 
periods  as  well  as  new  information  to  be 
developed  by  the  Committee  during  the 
rulemaking.  The  Coast  Guard  is 
requesting  participation  by  both  the  City 
of  Chicago  and  the  interested  boatyards 
and  is  asking  them  to  submit  data  and 
impact  assessments  relating  to  this  and 
other  deviations  in  order  to  assist  the 
Committee  members  in  formulating  any 
proposed  changes  to  the  current 
regulations.  In  particular,  the  Coast 
Guard  requests  the  City  of  Chicago  to 
provide  information  on  unreasonable 
impacts  upon  vehiculeu-  traffic  resulting 
from  bridge  openings  at  inopportune 
time;  inequities  or  adverse  impacts  on 
other  modes  of  transportation  resulting 
fromJ)ridge  openings  at  particular 
times;  vehicular  traffic  counts  showing 
directional  flow  (in  fifteen  minute 
increments  over  a  period  of  at  least 
fourteen  consecutive  days);  reports  of 
delays  experienced  by  emergency 
vehicles  (fire,  ambulance,  poUce)  due  to 
bridge  openings;  bridgetender  logs  for 
the  1994  navigation  season  (1  April 
1994  through  5  December  1994);  and 
current  costs  for  operation  of  the  bridges 
to  provide  for  the  passage  of  recreational 
vessels  both  under  the  provisions  of  this 
deviation  and  under  the  current 
permanent  regulations.  The  boatyards 
and  boat  operators  are  requested  to 
provide  intbrmation  concerning  the 
impacts  of  the  deviation  on  their  abiUty 
to  prepare  vessels  for  the  Spring 
breakout,  and  the  needs  of  boat 
operators,  including  the  abifity  to 
traverse  the  Chicago  River  on  weekends 
or  at  stated  weekday  hours,  the  ability 
to  form  flotillas,  the  practicality  of 
advance  notices  scheduling  drawbridge 
openings,  problems  presented  by 
traversing  the  Chicago  River  at  night, 
and  any  other  information  which  will  be 
helpful  to  the  Negotiated  Rulemaking 
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Committee  in  balancing  the  operational 
needs  of  the  boatyards  with  the  needs  of 
the  Qty  and  other  modes  of 
transportation. 

The  District  Commander  has 
authorized  the  temporary  deviation  to 
commence  on  April  15,  1995,  and 
remain  in  effect  for  a  period  of  ninety 
(90)  days.  This  deviation  will  require 
that  the  City  open  their  bridges  for  the 
passage  of  recreational  vessels  on 
Saturdays  and  Sundays  from  7  a.m.  to 
7  p.m.,  on  Tuesdays  and  Thursdays 
from  10:30  a.m.  to  1:30  p.m.,  and  on 
Tuesday  and  Thursday  evenings  from 
6:30  p.m.  to  11:30  p.m.  All  openings 
require  twenty-four  hour  advance  notice 
of  intended  passage  be  given  to  the  City. 

The  bridges  subject  to  this  deviation 
need  not  open  for  the  passage  of  any 
vessels  from  7:30  a.m.  to  10  a.m.  and  4 
p.m.  to  6:30  p.m.,  Mondays  through 
Fridays.  The  Coast  Guard  anticipates 
that  the  boatyard  owners  and  boaters 
will  coordinate  the  movement  of  vessels 
from  the  boatyards  to  Lake  Michigan 
and,  to  the  extent  practicable,  arrange 
for  the  vessels  to  move  in  flotillas  so  as 
to  minimize  the  number  of  bridge 
openings  required.  No  requirement  for 
minimum  flotilla  size  will  be  imposed, 
however  past  experience  indicates  that 
an  upper  target  of  approximately  25 
vessels  is  appropriate  and  will  be 
enforced.  This  deviation  will  facilitate 
data  gathering  and  scheduling  and  will 
support  safety  while  addressing 
concerns  of  all  parties  during  the  Spring 
period  when  most  recreational  vessels 
traditionally  return  to  Lake  Michigan 
from  winter  storage  at  the  Chicago  River 
boat  yards.  The  temporary  deviation 
from  the  operating  requirements  at  33 
CFR  117.391  governing  bridges  owned 
by  the  City  of  Chicago  over  the  Chicago 
River  will  read  as  follows: 

The  bridges  affected  by  this  deviation 
are  listed  below: 


Main  branch 

South  branch 

North  branch 

Lake  Shore 

Lake  Street  .. 

Grand  Ave- 

Drive. 

nue. 

Columbus 

Randolph 

Ohio  Street. 

drive. 

Street. 

Michigan  Av- 

Washington 

Ct}icago  Ave- 

enue. 

Street. 

nue. 

Wabash  Ave- 

Monroe 

N  Halsted 

nue. 

Street. 

Street. 

State  Street  .. 

Madison 
Street. 

Dearborn 

Adams  Street 

Street. 

Clark  Street  .. 

Jackson  Bou- 
levard. 

LaSalle 

Van  Buren 

Street. 

Street. 

, 

Wells  Street  . 

Eisenhower 
Express- 
way. 

Main  branch 

South  branch 

North  branch 

FranklirvOrte- 

Harrison 

ans  Street. 

Street. 

Roosevelt 
Road. 

18th  Street. 

Canal  Street. 

South  Hal- 
sted Street. 

South  Loomis 
Street. 

South  Ash- 
land Ave- 
nue. 

This  deviation  from  normal  operating 
regulations  is  authorized  in  accordance 
with  the  provisions  of  title  33  of  the 
Code  of  Federal  Regulations,  §  117.43, 
and  applies  only  to  the  passage  of 
recreational  vessels.  Under  this 
deviation  the  bridges  listed  above 
operated  by  the  City  of  Chicago  shall 
operate  as  follows: 

(a)  The  bridges  covered  by  this 
deviation  need  not  open  for  the  passage 
of  vessels  Mondays  through  Fridays 
from  7:30  a.m.  to  10  a.m.  and  4  p.m.  to 
6:30  p.m. 

(b)  On  Saturdays  and  Sundays  the 
draws  shall  open  on  signal  between  the 
hours  of  7  a.m.  and  7  p.m. 

(c)  On  Tuesdays  and  Thursdays  the 
draws  shall  open  on  signal  between  the 
hours  of  10:30  a.m.  and  1:30  p.m. 

(d)  On  Tuesdays  and  Thursdays  the 
draws  shall  open  on  signal  between  the 
hours  of  6:30  p.m.  and  11:30  p.m. 

(e)  Except  for  emergencies,  all 
openings  require  that  24  hours  advance 
notice  of  intended  passage  be  given  to 
the  City. 

(f)  Not  more  than  25  vessels  shall  pass 
through  the  bridges  during  one  opening. 

(g)  This  period  of  deviation  is 
effective  from  April  15,  1995  through 
July  13,  1995. 

Dated:  April  5,  1995. 
Rudy  K.  Peschel, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

Ninth  Coast  Guard  District. 

IFR  Doc.  95-8758  Filed  4-6-95;  8:45  am] 
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33  CFR  Part  185 
[CGD01 -95-035] 
RIN2115-AA97 

Safety  Zone:  Transatlantic 
Reinsurance  Co.  Fireworks.  Upper  New 
York  Bay,  NY  and  NJ 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 


a  fireworks  program  located  in  Federal 
Anchorage  20C  in  Upper  New  York  Bay, 
New  York.  This  safety  zone  will  be  in 
effect  on  May  9,  1995,  from  8:45  p.m. 
until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York.  The  safety  zone  will 
temporarily  close  all  waters  of  the 
Upper  New  York  Bay,  writhin  a  300  yard 
radius  of  the  fireworks  platform 
anchored  approximately  300  yards  east 
of  Liberty  Island,  New  York. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  9.  1995,  from  8:45  p.m.  until  10 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (Junior  Grade)  K.  Messenger. 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

Pilrsuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  not  publishing  an 
NPRM.  Due  to  the  date  this  application 
was  received,  there  was  insufficient 
time  to  draft  and  publish  a  notice  of 
proposed  rulemaking  that  allows  for  a 
reasonable  comment  period  prior  to  the 
event.  The  delay  encountered  if  normal 
rulemaking  procedures  were  followed 
would  effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
public  interest. 

Background  and  Purpose 

On  March  17,  1995,  Fireworks  by 
Grucci  submitted  an  application  to  hold 
a  fireworks  program  in  the  waters  of 
Upper  New  York  Bay,  off  of  Liberty 
Island.  New  York.  This  regulation 
establishes  a  temporary  safety  zone  in 
all  waters  of  the  Upper  New  York  Bay 
within  a  300  yard  radius  of  the 
fireworks  platform  anchored 
approximately  300  yards  east  of  Liberty 
Island,  New  York,  at  or  near  40''41'17"N    ' 
latitude.  074''02'25"W  longitude.  The 
safety  zone  will  be  in  effect  on  May  9, 
1995  from  8:45  p.m.  until  10  p.m., 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port,  New  York. 

This  safety  zone  precludes  all  vessels 
from  transiting  this  portion  of  the  Upper 
New  York  Bay  and  is  needed  to  prelect 


mariners  from  the  hazards  associated 
with  fireworks  exploding  in  the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the  Upper 
New  York  Bay  to  all  vessel  traffic  on 
May  9, 1995,  from  8:45  p.m.  imtil  10 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  Although  this  regulation  prevents 
traffic  from  transiting  this  area,  the 
effect  of  this  regulation  will  not  be 
significant  for  several  reasons.  Due  to 
the  fact  that  this  safety  zone  will  not 
impact  any  navigable  channel;  that  the 
duration  of  the  event  is  limited;  that  the 
event  is  at  a  late  hour;  and  that 
extensive,  advance  advisories  will  be 
made  to  the  maritime  community,  the 
impact  of  this  regulation  is  expected  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  no  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  given  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.13.  revised  59  FR  38654,  July 
29,  1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  fireworks  program  will 
be  conducted  in  conjimction  with  the 
marine  event  permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  §  165.T01- 
035,  is  added  to  read  as  follows: 

§  165.T01-035    Safety  Zone;  Transatlantic 
Reinsurance  Co.  Fireworks,  Upper  New 
York  Bay.  New  York  and  New  Jersey. 

(a)  Loction.  All  waters  of  Federal 
Anchorage  20C,  Upper  New  York  Bay. 
within  a  300  yard  radius  of  the 
fireworks  platform  anchored 
approximately  300  yards  east  of  Liberty 
Island,  New  York,  at  or  near  40°41'17"N 
latitude,  074°02'25"W  longitude. 

(b)  Effective  period.  This  safety  zone 
is  in  effect  on  May  9,  1995,  from  8:45 
p.m.  until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  Section  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 


U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Gueud 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated  March  31, 1995. 
T.  H.  Gilmour. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  95-8641-Filed  4-7-95;  8:45  ami 

BILLING  0006  4910-14-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Implementation  of  WORLDPOST 
Priority  Letter;  Correction 

agency:  Postal  Service. 
ACTION:  Interim  rule;  Correction. 

SUMMARY:  This  dociunent  contains  a 
correction  to  the  interim  rules  published 
on  March  17, 1995  (60  FR  14370- 
14371).  Those  rule  relate  to  the 
implementation  on  March  16,  1995,  of 
WORLDPOST  Priority  Letter,  a  new 
international  postal  service. 
EFFECTIVE  DATE:  March  16,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Mitchell,  (202)  268-6095 

In  the  rules  beginning  on  page  14370 
in  the  issue  of  Friday.  Mcirch  17.  1995, 
make  the  following  correction: 

On  page  14371  in  the  second  column, 
under  section  226.32.  Service  Areas,  the 
last  line  of  the  ZIP  Code  service  area 
shown  in  the  chart  was  "20910-20912, 
222,  223".  This  line  should  read 
"20910-20912,  220-223". 

Dated:  April  5,  1995. 
Stanley  F.  Mires. 
Chief  Counsel.  Legislative. 
IFR  Doc.  95-8778  Filed  4-7-95;  8:45  am] 
BILUNG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-5187-7] 

OMB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  this 
document  adds  the  Office  of 
Management  and  Budget  (OMB)  control 
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numbers  issued  under  the  Paperwork 
Reduction  Act  (PRA)  for  Control  of  Air 
Pollution;  Oetermination  of  Significance 
for  Nonroad  Sources  and  Emission 
Standards  for  New  Nonroad 
Compression-Ignition  Engines  At  or 
Above  37  Kilowatts. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hormes,  Certification  Division, 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan  48105,  telephone  (313)668- 
4502. 

SUPPLEMENTARY  INFORMATION: 

A.  Legal  Authority  to  Amend  Port  9 

EPA  is  today  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
Today's  amendment  updates  the  table  to 
acciutitely  display  those  information 
requirements  promulgated  under  the 
final  rulemaking  which  appeared  in  the 
Federal  Register  on  June  17, 1994  (59 
PR  31306).  This  display  of  the  OMB 
control  number  and  its  subsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3). 

B.  Burden  Statement 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  contAl  number 
2060-0287. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging 
5,800  hours  for  a  typical  engine 
manufacturer.  However,  the  hours  spent 
annually  on  information  collection 
activities  by  a  given  manufacturer 
depends  upon  manufacturer-specific 
variables,  such  as  the  number  of  engine 
families,  production  changes,  emissions 
defects,  and  so  forth.  This  estimate 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch;  EPA; 
401  M  St.  SW  (Mail  Code  2136); 
Washington.  IX!  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA". 

List  of  Subfects  in  40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

Dated:  April  3.  1995. 

Maiy  D.  Nichob, 

Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  »— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y; 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671; 
21  U.S.C  331i,  346a.  348;  U.S.C.  9701;  33 
U.S.C.  1251  et  seq.,  1311.  1313d.  1314.  1321. 
1326.  1330.  1344.  1345  (d)  and  (e).  1361;  E.O. 
11735.  38  FR  21243.  3  CFR.  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b,  243.  246, 
300f.  300g.  300g-l.  300g-3.  300g-4,  300g-5, 
300g-6.  300)1,  30OJ-2.  30OJ-3.  300J-4.  300J-9, 
1857  et  seq..  6901-6992k.  7401-76711,  7542. 
9601-9657.  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  to  the  table  to  read  as 
follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


Control  of  Emissions  From  New 
arxl  In-Use  Nonroad  Engines 


89.114-96 
89.122-96 
89.129-96 
89.203-96 
89.209-96 
89.304-96 
89.404-96 


ttirough  89.120-96 
through  89.127-96 

through  89.207-96 
through  89.21 1-96 
through  89.331-96 
through  89.424-96 


2060-0287 
2060-0287 
2060-0287 
2060-0287 
2060-0287 
2060-0287 
2060-0287 
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40  CFR  Part  52 

(A231 -1-6531;  FRL-6173-8] 

Approval  and  Promulgation  of 
implementation  Plans;  Arizona- 
Phoenix  Nonattainment  Area;  PM,o 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  Arizona  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  July  28, 1994. 
The  revision  was  submitted  to  EPA  by 
Arizona  to  fulfill  the  State's  obligation 
to  revise  its  SIP  to  meet  the  PMio 
(particulate  matter  less  than  or  equal  to 
10  microns  in  aerodynamic  diameter) 
"moderate"  area  plaiming  requirements 
of  the  Clean  Air  Act  (CAA  or  Act).  This 
approval  action  will  incorporate  this 
revision  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
revision  is  to  regulate  emissions  of  PMio 
in  the  Phoenix  Planning  Area  (PPA). 
The  revised  SIP  controls  PMio  emissions 
&x)m  sources  including,  but  not  limited 
to,  paved  roads,  construction  and 
demolition  activities,  unpaved  parking 
areas  and  roads,  nonmetallic  mineral 
mining  and  processing  facilities,  open 
burning  activities,  uncovered  haul 
trucks  and  farming  operations.  Thus, 
EPA  is  finalizing  the  approval  of  this 
revision  into  the  Arizona  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

EFFECTIVE  DATE:  This  action  is  effective 
on  May  10,  1995. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
SIP  revisions  are  available  for 
inspection  at  the  following  locations: 

Plans  Development  Section  (A-2-2),  Air 
and. Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M "  Street  SW., 
Washington,  DC  20460. 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix,  AZ  85012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pallarino,  (415)  744-1212. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

A.  CAA  Requirements 

On  the  date  of  enactment  of  the  1990 
Clean  Air  Act  Amendments,  PMio  areas, 
including  the  PPA,  meeting  the 
conditions  of  section  107(d)  of  the  Act 
were  designated  nonattainment  by 
operation  of  law.  Once  an  area  is 
designated  nonattainment,  section  188 
of  the  Act  outlines  the  process  for 
classification  of  the  area  and  establishes 
the  area's  attairmient  date.  In 
accordance  with  section  188(a),  at  the 
time  of  designation,  all  PMio 
nonattainment  areas  were  initially 
classified  as  "moderate"  by  operation  of 
law.  See  40  CFR  81.303  (1993).  A 
moderate  area  may  subsequently  be 
reclassified  as  "serious"  if  at  any  time 
EPA  determines  that  the  area  cannot 
practicably  attain  the  PMio  NAAQS  by 
the  applicable  attainment  date  for 
moderate  areas,  December  31, 1994. 
Moreover,  a  moderate  area  is 
reclassified  by  operation  of  law  if  the 
area  is  not  in  attainment  after  the 
applicable  attainment  date,  which  is 
December  31,  1994  for  the  PPA.  EPA  is 
required  to  make  a  determination  and 
provide  public  notice  regarding  whether 
the  area  has  attained  within  six  months 
following  the  attainment  date.  See 
Section  188(b),  42  U.S.C.  7513(a). 

The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  title 
I  of  the  Act.  EPA  has  issued  guidance  in 
its  General  Preamble  describing  EPA's 
views  on  how  the  Agency  will  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act,  including  those 
containing  moderate  PMio 
nonattainment  area  SIP  provisions.  57 
FR  13498  (April  16.  1992);  57  FR  18070 
(April  28.  1992).  The  General  Preamble 
provides  a  detailed  discussion  of  the 
EPA's  interpretation  of  the  Title  I 
requirements. 

States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15. 
1991:' 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 


>  There  are  additional  submittals  associated  with 
moderate  PMio  nonattainment  plans,  such  as  a 
pennit  program  for  the  construction  of  new  and 
modified  major  stationary  sources  and  contingency 
measures.  See  sections  189(a)  and  172(c)(9).  These 
submittals  were  required  to  be  submitted  in  1992 
and  1993.  respectively,  and  are  not  the  subject  of 
today's  action  which  addresses  only  those  plan 
provisions  required  to  be  submitted  on  November 
15,  1991. 


control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Pursuant  to  section  189(c)(1),  for 
plan  revisions  demonstrating 
attainment,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  reasonable 
further  progress  (RFP)  toward 
attainment  by  December  31, 1994;^  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area. 

In  today's  rulemaking  action.  EPA  is 
taking  final  action  to  approve  Arizona's 
moderate  PMio  SIP  revision  for  the  PPA, 
which  includes  the  State's 
demonstration  that  attainment  of  the 
PMio  NAAQS  by  December  31, 1994,  is 
impracticable  for  the  PPA.  EPA  is  also 
announcing  its  intention  to  reclassify 
the  PPA  as  a  serious  nonattaiiunent  area 
pursuant  to  section  188(b)(2).  However, 
EPA  is  not  making  a  finding  as  to 
whether  the  PPA  has  attained  the  PMio 
NAAQS  in  today's  action,  but,  ^s 
discussed  elsewhere  in  this  Notice,  will 
be  doing  so  in  a  separate  action  in  the 
coming  months.  See  Section  III.  Once 
EPA  determines  the  PPA  has  not 
attained  the  PMio  NAAQS,  the  area  vdll 
be  reclassified  to  serious  by  operation  of 
law. 

B.  Proposed  SIP  Approval 

EPA  proposed  approval  of  the 
moderate  area  PMio  SIP  revision  for  the 
PPA  on  July  28,  1994  (59  FR  38402). 
EPA's  proposed  approval  was  based  on 
a  preliminary  finding  that  the  State's 
submittal  meets  the  requirements  of  the 
Act,  including:  (1)  an  inventory  of  all 
sources  of  PMio  in  the  nonattainment 
area;  (2)  provisions  to  implement  RACM 
by  December  10, 1993;  and  (3)  a 
demonstration  that  attainment  of  the 


2  As  discussed  in  the  Federal  Register  notice 
proposing  approval  of  this  plan,  the  PMio  plan  for 
the  PPA  does  not  demonstrate  attainment  by 
December  31. 1994.  but  rather  includes  the 
alternative  demonstration  that  attainment  by  that 
date  is  impracticable.  Therefore,  section  189(c)  does 
not  apply.  However,  as  discussed  further  in  this 
notice,  ai«as  demonstrating  that  attainment  is 
impracticable  are  required  by  section  172(c)(2)  to 
demonstrate  RFP.  See  Section  IV.  of  this  Notice. 
"Reasonable  Further  Progress". 


PMio  NAAQS  by  the  moderate  area 
attainment  date,  December  31,  1994,  is 
impracticable. 

EPA  proposed  simultaneously  to 
approve  Maricopa  County  Rule  310 — 
C5pen  Fugitive  Dust  Sources,  311 — 
Particulate  Matter  from  Process 
Industries,  314 — Open  Outdoor  Fires, 
and  316 — Nonmetallic  Mineral  Mining 
and  Processing,  as  new  rules  the  State 
adopted  as  RACM  for  the  PPA.  EPA  also 
proposed  to  reclassify  the  PPA  as  a 
serious  area  and  invited  public 
comment  on  whether  final  action 
should  occur  imder  section  188(b)(1)  or 
188(b)(2)  of  the  CAA. 

II.  Today's  Action 

In  today's  document.  EPA  is  taking 
final  action  to  approve  the  moderate 
area  PMio  state  implementation  plan 
revision  for  the  PPA.  The  SIP  revision 
for  the  PPA  was  submitted  by  the  State 
of  Arizona  on  August  11,  1993  and 
March  3, 1994.  Maricopa  County  Rule 
314  was  adopted  by  the  State  and 
submitted  to  EPA  on  January  4, 1990. 
The  State  also  submitted  a  revised 
version  of  Maricopw  County  Rule  310 — 
Open  Fugitive  Dust  Sources  on 
December  19,  1994.  The  County  revised 
this  rule  to  delete  provision  221.9  of  the 
Rule  as  requested  by  EPA.  See  59  FR 
38407.  July  28,  1994.  Specifically,  EPA 
is  approving  and  incorporating  by 
reference  into  the  SIP  the  MAG  1991 
Particulate  Plan  for  PMio  for  the 
Maricopa  County  Area  and  1993 
Revisions,  the  Revised  Chapter  9  and 
Maricopa  County  Rule  311 — Particulate 
Matter  from  Prtxess  Industries  and  Rule 
316 — Nonmetallic  Mineral  Mining  and 
Processing.  Maricopa  County  Rule 
314 — Open  Outdoor  Fires  and  Maricopa 
County  Rule  310 — Open  Fugitive  Dust 
Sources.  EPA  is  also  stating  its 
intention,  but  is  not  taking  final  action 
at  this  time,  to  reclassify  the  PPA  under 
section  188(b)(2)  of  the  Act.  EPA  is  not 
taking  final  action  on  its  proposal  to 
reclassify  the  PPA  imder  section 
188(b)(1)  of  the  Act. 

III.  Reclassification 

As  stated  above.  EPA  is  not 
reclassifying  the  PPA  in  this  docimient. 
However,  EPA  intends  to  propose 
reclassification  of  the  PPA  to  a  serious 
area  pursuant  to  section  188(b)(2)  of  the 
Act. 

The  Act  provides  two  mechanisms  for 
reclassifying  moderate  PMio 
nonattainment  areas  as  serious  PMio 
nonattainment  areas.  Section  188(b)(1) 
gives  EPA  the  discretion  to  reclassify 
any  area  which  EPA  determines  cannot 
practicably  attain  the  NAAQS  by  the 
applicable  attainment  date  at  any  time 
before  the  attainment  date.  In  the  case 
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of  the  PPA.  the  CAA-mandated 
attainment  date  was  December  31. 1994. 
The  second  mechanism  for 
reclassification,  provided  by  section 
188(b)(2).  is  to  make  a  finding  after  the 
attainment  date  has  passed  that  the  area 
has  not  attained  the  NAAQS. 

The  difference  between  these  two 
mechanisms  involves  the  timing  of 
submittals  of  certain  plan  provisions. 
Under  section  188(b)(1).  if  EPA  were  to 
take  final  action  on  its  proposal  to 
reclassify  the  PPA  as  serious  (see  59  FR 
38406,  July  28.  1994)  the  State  would  be 
required  to  submit  its  serious  area  SIP 
revision  in  two  parts.  Within  18  months 
of  the  final  action  reclassifying  the  PPA. 
the  State  would  be  required  to  submit 
provisions  to  assure  the  implementation 
of  best  available  control  measures 
(BACM)  no  later  than  four  years  after 
the  date  of  reclassiRcation.  The  State's 
demonstration  that  the  plan  provides  for 
attainment  of  the  PMio  NAAQS  by  the 
serious  area  attainment  date  (December 
31.  2001)  would  have  to  be  submitted 
within  four  years  of  the  date  of 
reclassification. 

Under  section  188(b)(2)  of  the  Act.  if 
EPA  makes  a  determination  after  the 
moderate  area  attainment  date  has 
passed  that  the  PPA  has  not  attained  the 
NAAQS.  then  within  18  months  after 
the  date  of  reclassification,  the  State  is 
required  to  submit  provisions  to  assure 
the  implementation  of  BACM  no  later 
than  four  years  after  the  date  of 
reclassification  and  a  demonstration 
that  the  plan  will  provide  for  attainment 
of  the  PM.o  NAAQS  by  December  31. 
2001.  The  practical  difference  in  these 
two  approaches  is  the  timing  of  the 
submittal  of  the  attaiiunent 
demonstration  and  how  it  affects  the 
BACM  determination. 

Under  section  188(b)(1).  the  State 
would  initially  develop  its  BACM 
determination  in  the  absence  of  an 
attairmient  demonstration  with  the 
potential  result  that  the  chosen 
measures  would  not  ultimately  attain 
the  PMio  standards  by  the  applicable 
attainment  date.  Such  a  result,  however, 
would  not  be  revealed  until  several 
years  later,  when  the  air  quality 
modeling  analysis  is  conducted  for  the 
attainment  demonstration.  If.  at  that 
point,  additional  measures  were  found 
to  be  necessary  for  the  area  to  attain  the 
PMio  NAAQS,  new  measures  would 
have  to  be  developed,  adopted  and 
submitted  to  EPA.  In  contrast,  under 
section  188(b)(2).  all  the  required 
elements  of  the  serious  area  plan 
including  the  attainment  demonstration 
must  be  submitted  to  EPA  within  18 
months  of  reclassification.  Thus,  under 
section  188(b)(2).  EPA  believes  the 


process  of  attaining  the  PMio  standards 
is  expedited. 

In  its  notice  of  proposed  rulemaking, 
EPA  expressed  its  intent  to  reclassify 
the  PPA  under  section  188(b)(2)  of  the 
Act.  EPA  believed  that  since  the  State 
originally  concluded  that  the  PPA  could 
not  practicably  attain  the  PMio  NAAQS 
by  December  31,  1994  when  it 
developed  its  November  1991  plan 
submission  and  that,  despite  procedural 
delays  and  plan  updates  culminating  in 
the  1993  and  1994  SIP  submittals,  this 
conclusion  has  not  changed,  the  State 
has  been  on  notice  for  more  than  three 
years  that  reclassification  was  likely. 
Under  these  circumstances,  a  delay  of 
four  years  for  the  submission  of  a 
serious  area  attainment  demonstration  is 
unwarranted.  Rather,  the  Agency 
believed  that  it  is  more  appropriate  to 
accelerate,  to  the  maximum  extent 
possible,  the  State's  submission  of  a 
complete  serious  area  plan  to  attain  the 
PMio  NAAQS. 

Notwithstanding  the  reasons  above, 
EPA  stated  in  its  proposed  rulemaking 
that  there  could  be  valid  reasons 
advanced  for  reclassifying  the  PPA 
under  section  188(b)(1).  Therefore,  EPA 
proposed  to  reclassify  the  PPA  using  its 
discretionary  authority  under  section 
188(b)(1).  EPA  stated  its  intent  to 
finalize  the  reclassification  under 
section  188(b)(1)  only  if  it  received 
compelling  arguments  from 
commenters.  EPA  received  comments 
on  the  issue  of  reclassification  from  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ),  Maricopa  Association 
of  Governments  (MAG).  Maricopa 
County  Environmental  Services 
Department  (MCESD).  Arizona 
Department  of  Transportation  (ADOT), 
and  Arizona  Center  for  Law  in  the 
Public  hiterest  (ACLPI).  The  comments 
fi-om  ADEQ,  MAG,  MCESD,  and  ADOT 
all  encouraged  EPA  to  reclassify  the 
PPA  immediately  under  section 
188(b)(1).  These  commenters  were 
concerned  that  the  State's  ability  to 
complete  the  required  technical 
elements  of  the  serious  area  SIP 
revision,  particularly  an  improved  and 
updated  emission  inventory  and  an 
accurate  air  quality  analysis  including 
air  quality  modeling,  would  require  the 
longer  submittal  time  for  a 
demonstration  of  attainment  afforded 
under  section  188(b)(1)  of  the  Act.  Many 
of  the  commenters  also  argued  that 
taking  final  action  to  reclassify  the  PPA 
before  the  moderate  area  attainment 
date  would  expedite  the  air  quality 
benefits  which  would  be  provided  by 
the  serious  area  plan  since  the  BACM 
implementation  date  would  occur 
sooner. 


EPA  has  not  been  persuaded  by  these 
comments  to  reclassify  the  PPA  under 
section  188(b)(1).  EPA  believes  that  the 
State  has  been  aware  for  a  number  of 
years  that,  even  taking  into 
consideration  the  implementation 
efforts  it  has  now  undertaken  in 
complying  with  the  PMio  Moderate  area 
planning  requirements,  that  it  was 
impracticable  to  demonstrate  attainment 
of  the  PMio  NAAQS  by  December  31. 
1994.  Thus,  EPA  does  not  believe  the 
State  has  provided  any  valid  basis  to 
delay  submittal  of  an  attainment 
demonstration  by  four  years. 
Furthermore,  the  schedule  for 
developing  and  submitting  the  technical 
elements  of  the  serious  area  SIP  revision 
is  no  different  than  the  schedule  for 
submitting  a  complete  SIP  revision  for 
areas  designated  nonattainment  after  the 
passage  of  the  1990  CAA  amendments. 
Under  section  189(a)(2)(B)  these  areas 
are  required  to  submit  SIP  revisions 
within  18  months  after  the  date  they  are 
redesignated.  The  requirements  for 
developing  the  technical  elements  of  a 
serious  area  SIP  are  not  substantially 
different  from  those  for  a  moderate  area. 
Regarding  the  BACM  implementation 
date,  the  Act  simply  states  that  BACM 
is  to  be  implemented  no  later  than  four 
years  after  reclassification  to  serious. 
Under  the  overall  scheme  of  the  Act.  the 
State  is  certainly  permitted  and.  in  fact, 
encouraged  to  implement  BACM  on  as 
expeditious  a  schedule  as  practicable 
before  the  four-year  deadline. 

EPA  also  notes  that  ACLPI  opposed 
reclassification  of  the  PPA  under 
188(b)(1)  because  it  would  have  the 
effect  of  rewarding  the  State's  delay  in 
preparing  its  PMio  SIP  by  giving  the 
State  four  years  instead  of  18  months  to 
submit  its  serious  area  plan  revision. 
However,  EPA  is  not  taking  final  action 
to  reclassify  the  PPA  under  section 
188(b)(1).  For  the  reasons  stated  above. 
EPA  believes  that  reclassification  under 
section  188(b)(2)  is  the  appropriate 
action  to  take  in  this  case.  EPA  will  be 
reviewing  the  PMio  monitoring  data  for 
the  PPA  and  will  make  an  official 
determination  of  whether  the  PPA  has 
attained  the  PMio  NAAQS  by  June  30. 
1995  or  sooner.  To  demonstrate 
attainment  of  the  PMio  NAAQS  by  the 
applicable  attainment  date  (December 
31.  1994).  the  PPA  would  need  to  show 
that  it  has  had  no  violations  of  the  PMio 
standards,  24  hour  and  annual,  in  the 
past  three  years  (1992,  1993,  and  1994). 
40  CFR  part  50,  appendix  K.  The  State 
recorded  violations  of  both  standards  in 
1992  and  1993. 

rV.  Reasonable  Further  Progress 

Section  172(c)(2)  of  the  Act  states  that 
nonattainment  area  plans  shall  require 


reasonable  further  progress  (RFP).  RFP 
is  defined  by  section  171(1)  as  "such 
aimual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  or  may 
reasonably  be  required  by  [EPA]  for  the 
purpose  of  ensuring  attainment  of  the 
applicable  [NAAQS]  by  the  apphcable 
date."  However,  there  is  a  gap  in  the 
statute  in  that  the  PMio  specific 
provisions  of  the  Act  do  not  clearly 
specify  when  and  in  what  manner  states 
containing  PMio  nonattaiiunent  areas 
that  ultimately  demonstrate  it  is 
impracticable  to  attain  the  NAAQS  by 
the  Moderate  area  deadline,  such  as  the 
PPA.  which  is  the  subject  of  this 
docimient.  must  demonstrate  they  have 
met  the  RFP  requirement.  While  section 
189(c)(1)  of  the  Act  requires  PMio  SIP 
revisions  to  contain  quantitative 
milestones  which  are  to  be  achieved 
every  3  years  until  the  area  is 
redesignated  attainment  and  which 
must  also  demonstrate  reasonable 
further  progress,  that  section,  by  its 
explicit  terms,  only  applies  to  areas 
with  "plan  revisions  demonstrating 
attainment."  However,  while  it  appears 
that  the  Act  does  not  provide 
specifically  for  a  quantitative  milestone 
reporting  requirement  showing  RFP  is 
met  for  areas  that  demonstrate  it  is 
impracticable  to  attain  the  PMio  NAAQS 
by  the  applicable  deadline,  EPA 
nonetheless  believes,  based  on  the 
general  nonattainment  area  provisions 
regarding  RFP  as  well  as  the  overall 
purpose  and  structure  of  Title  I  and  Part 
D  of  the  Act,  that  such  areas  are  not 
thereby  relieved  of  the  obligation  to 
periodically  demonstrate  that  they  are 
meeting  the  requirement  for  RFP. 
Consequently,  for  purposes  of 
implementing  the  RFP  requirement  for 
such  areas,  EPA  believes  that  where  the 
language  in  section  171(1)  indicates  that 
the  purpose  of  the  RFP  reductions  is  to 
ensure  "attainment  of  the  applicable 
[NAAQS]  by  the  applicable  [attaiiunent] 
date,"  the  applicable  attainment  date  for 
areas  demonstrating  that  it  is 
impracticable  to  attain  would  be  the 
date  set  by  section  188(c)  when  the  area 
is  reclassified  as  serious.  Similarly, 
since  the  Act  does  not  explicitly  provide 
for  states  with  PMio  nonattainment 
areas  which  demonstrate  it  is 
impracticable  to  attain  to  submit 
periodic  reports  demonstrating  that  RFP 
is  being  met.  such  as  is  required  under 
section  189(c)(1)  for  PMio  areas  which 
demonstrate  attainment.  EPA  believes  it 
may  invoke  the  discretionary  authority 
provided  the  Agency  under  section 
llO(p)  of  the  Act  to  require  the 
submittal  of  such  reports.  That  section 
states  that  "any  State  shall  submit"  such 


reports  as  EPA  may  require,  and  on  such 
schedules  as  EPA  may  prescribe, 
providing  information  on  specific  data 
but  also  including  "any  other 
information  [EPA]  may  deem  necessary 
to  assess  the  development  effectiveness, 
need  for  revision,  or  implementation  of 
any  plan  or  plan  revision  required 
under  this  Act."  The  initial  RFP  report 
for  such  areas  is  to  be  included  in  Uie 
SIP  submittal  containing  the  area's 
demonstration  of  impracticability,  and 
should  show  that  even  though  the 
emissions  reductions  achieved  through 
the  implementation  of  all  RACM  may 
not  be  enough  to  enable  the  area  to 
demonstrate  attainment  by  the  Moderate 
area  deadline  of  December  31,  1994, 
such  implementation  has  resulted  in 
"incremental  reductions"  in  emissions 
of  PMio  as  the  RFP  definition  in  section 
171(1)  specifies.  Once  the  area  has  been 
reclassified,  subsequent  RFP  report 
submittals  will  be  timed  to  reflect 
emissions  reductions  which  will  be 
achieved  due  to  the  implementation  of 
BACM.  In  summary  then,  EPA's  policy 
is  that  the  requirement  to  submit 
periodic  reports  demonstrating  that  RFP 
(as  defined  in  section  171(1))  is  being 
met  applies  equally  to  PMio 
nonattainment  areas  that  demonstrate 
attainment  by  the  applicable  deadline 
and  to  such  areas  that  demonstrate  it  is 
impracticable  to  attain  by  such  date;  for 
the  former  areas  the  requirement  applies 
pursuant  to  sections  189(c)(1)  and 
172(c)(2),  for  the  latter  areas  the 
requirement  applies  pursuant  to 
sections  172(c)(2)  and  llO(p).  As 
described  in  greater  detail  elsewhere  in 
this  document,  the  Phoenix  Planning 
Area,  has  provided  information  along 
with  its  impracticability  demonstration, 
which  proves  to  EPA's  satisfaction  that 
it  has  met  the  requirement  to 
demonstrate  RFP.  Finally,  the 
discussion  in  this  docimient  regarding 
the  demonstration  of  RFP  in  PMio 
nonattainment  areas  which  demonstrate 
that  attainment  by  the  applicable 
attainment  date  is  impracticable 
represents  EPA's  preliminary  guidance 
on  this  issue,  and  is  intended  to  clarify 
the  confusion  created  by  omissions  in 
the  Act  and  in  prior  EPA  guidance.  EPA 
also  intends,  in  the  very  near  future,  to 
issue  more  comprehensive  guidance  on 
this  issue. 

V.  Response  to  Comments  on  Proposed 
SIP  Approval 

Only  ACLPI  commented  on  EPA's 
proposed  approval  of  the  SIP  revision; 
other  commenters  addressed 
reclassification.  EPA  appreciates  the 
comments  submitted  by  ACLPI,  which 
are  detailed  and  thoughtful.  Some  of  the 
comments  raise  difficult  issues 


regarding  the  State's  compliance  with 
complex  planning  requirements,  which 
often  depend  on  coordination  between  a 
nimiber  of  local  governments.  ACLPI's 
most  detailed  comments  concern  the 
State's  implementation  of  RACM, 
particularly  Transportation  Control 
Measures  (TCMs).  In  this  document. 
EPA  is  providing  its  general  response  to 
ACLPI's  comments  on  the 
implementation  of  RACM,  and  EPA  is 
also  providing  very  detailed  responses 
concerning  individual  TCMs  and  other 
specific  measures  raised  in  ACLPI's 
comments  in  the  Technical  Support 
Docimient  (TSD)  accompanying  this 
document. 

A.  Technical  Issues 
1 .  Monitoring 

Comment:  The  PMio  SIP  revision  for 
the  PPA  does  not  provide  for  the 
establishment  and  operation  of  a  PMio 
monitoring  network  which  meets  the 
requirements  of  EPA  guidelines  and 
regulations.  According  to  a  1992  EPA 
audit,  the  monitoring  network  for  the 
Phoenix  area  "fails  to  meet  many  of  the 
minimum  CFR  requirements". 

Response:  EPA  disagrees  with  the 
comment.  The  PMio  SIP  revision 
provides  for  establishing  and  op>erating 
a  PMio  monitoring  network  in  die  PPA 
which  meets  the  requirements  of  EPA 
guidelines  and  regulations.  40  CFR  part 
58;  "Guideline  for  the  Implementation 
of  the  Ambient  Air  Monitoring 
Regulations  40  CFR  Part  58."  The 
relevant  provisions  of  the  PPA's 
monitoring  network  are  in  Appendix  B. 
Exhibit  14  of  the  SIP  revision.  Appendix 

B.  Exhibit  14  also  discusses  proposed 
modifications  to  the  network  and  the 
method  by  which  the  Maricopa  County 
Environmental  Services  Department 
(MCESD)  will  address  episode 
occurrences. 

Since  a  1992  Re-Evaluation  of  the 
Maricopa  County  Air  Pollution  Control 
Program  that  was  conducted  by  EPA, 
the  MCESD  has  made  and  documented 
progress  to  meet  the  requirements  in  40 
CFR  parts  50  and  58.  The  MCESD  was 
required  by  the  Agency  to  develop  a 
Corrective  Action  Plan  (CAP)  to  address 
deficiencies  documented  in  the  1992 
Re-Evaluation.  The  progress  on  the  CAP 
is  being  monitored  by  EPA,  Region  IX 
Air  Quality  Section  and  Compliance 
and  Oversight  Section,  through  review 
and  verification  of  progress  reports  by 
MCESD  and  visits  with  the  MCESD  Air 
Monitoring  Program  personnel.  EPA  has 
also  withheld  federal  grant  money  to 
encourage  the  MCESD  to  address  CAP 
commitments  and  regulatory 
requirements  in  a  timely  manner.  There 
have  been  improvements  by  MCESD, 
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including  revising  the  Quality 
Assurance  Program  Manual 
(conditionally  approved  by  Region  IX 
pending  minor  additions),  revamping  its 
entire  PMio  network  with  new 
equipment  including  four  continuous 
PMio  samplers,  quality  assurance 
training  for  air  monitoring  staff,  and 
others. 

Comment:  A  1992  audit  by  Dames  and 
Moore  (DM)  found  that  the  monitoring 
network  did  not  have  adequate  numbers 
of  neighborhood  scale  and  middle  scale 
monitors,  as  directed  by  EPA  guidance. 
Several  homogenous  subregions  in  the 
area  have  no  monitoring  station  or  one 
station.  In  addition,  little  or  no 
monitoring  is  conducted  within  500 
meters  from  several  major  sources.  DM 
also  found  that  the  total  number  of 
monitoring  stations  is  far  below  that 
required  by  EPA  guidance.  Under  EPA 
spatial  siting  guidelines,  there  should  be 
approximately  94  monitoring  stations  in 
the  nonattainment  area.  Yet  the  SIP 
shows  only  9  permanent  PMio  stations. 
DM  also  found  that  the  monitoring 
program  was  inadequately  staffed. 

Response:  EPA  does  not  agree  with 
the  DM  audit's  comments  on  network 
adequacy,  particularly  concerning  the 
necessary  number  of  air  monitoring  sites 
recommended  by  DM.  EPA  criteria,  in 
40  CFR  part  58.  requires  the  Maricopa 
County  network  to  consist  of  six  (6)  to 
ten  (10)  National  Air  Monitoring 
Stations  (NAMS).  The  district  is  also 
required  to  operate  State  and  Local  Air 
Monitoring  Stations  (SLAMS).  Part  58 
does  not  contain  a  numerical 
requirement  for  SLAMS.  Maricopa 
County's  network  consists  of  six  (6) 
NAMS.  two  (2)  SLAMS,  and  five  (5) 
Special  Purpose  Monitoring  Stations 
(SPMS).  for  a  total  of  thirteen  (13) 
SLAMS  (NAMS  are  defined  as  a  subset 
of  SLAMS).  The  network's  only 
deficiency  is  that  it  lacks  a  category  (a) 
NAMS  site  with  a  high  concentration 
monitoring  objective.  But  this 
deficiency  is  being  corrected  and  a 
special  purpose  monitor  has  been  set  up 
at  the  proposed  location  for  a  Category 
(a)  site.  An  EPA  protocol  provides  that 
this  sampler  will  be  run  for  at  least  one 
year.  The  data  will  then  be  evaluated  to 
determine  if  the  site  meets  the 
objectives  and  should  be  proposed  as  a 
NAMS.  However,  even  without  a 
category  (a)  site,  the  MCESD  air 
monitoring  network  is  measuring  PMio 
values  above  the  24  hour  standard. 

Part  58  requirements  for  ambient  air 
monitoring  networks  intend  the  SLAMS 
networks  to  be  representative  of  the  four 
basic  monitoring  objectives  stipulated  in 
part  58  over  the  air  basin.  See  40  CFR 
part  58.  appendix  D.  Annual  network 
reviews  are  requested  of  the  districts 


and  evaluated  by  the  EPA  to  insure  it  is 
representative  of  the  monitoring  stations 
and  to  insure  optimum  use  of  resources. 
EPA.  therefore,  disagrees  that  94 
monitoring  stations  should  be  required 
in  the  nonattainment  area. 

Comment:  In  a  May  15.  1992  letter  to 
the  State  EPA  stated  that  the  SIP  must 
include  pro\(isions  for  follow-up 
monitoring  and  annual  network 
reviews.  The  State  was  to  insure  that  the 
monitoring  network  in  place  as  of 
January  1.  1994.  would  be  appropriate 
to  evaluate  attainment.  EPA  also  stated 
that  the  SIP  revision  should  include  a 
plan  for  establishing  PMio  episode 
monitoring  stations.  None  of  these 
requirements  have  been  met  in  the  form 
of  enforceable,  funded  commitments  by 
the  State  or  local  governments. 

Response:  The  State  has  addressed 
these  requirements  in  the  PMio  SIP 
revision  for  the  PPA  which  is 
enforceable  now  on  the  State  level,  and 
which  will  be  enforceable  federally  once 
this  final  notice  becomes  effective. 
Appendix  B.  Exhibit  14  contains 
additional  information  on  the  County's 
air  quality  surveillance  system. 
Appendix  B.  Exhibit  15  contains  the 
County's  Rule  5ia — Air  Quality 
Standards — which  provides  for  the 
establishment  of  pollutant  monitoring  in 
accordance  with  EPA  guidance  and 
Federal  regulations.  Appendix  B, 
Exhibit  16  contains  the  County's  Rule 
600  which  addresses  emergency 
episodes.  Appendix  B.  Exhibit  17 
contains  further  information  on  the 
State's  procedures  for  the  prevention  of 
emergency  episodes. 

Comment:  The  technical  support 
document  accompanying  EPA's 
proposed  rulemaking  asserts  that  the 
SIP  provides  for  correction  of  the 
monitoring  deficiencies  by  January  1, 
1994.  We  ask  EPA  to  identify  precisely 
where  the  SIP  shows  a  legally 
enforceable  commitment  to  this  effect, 
and  where  the  SIP  shows  a  commitment 
of  financial  resources  to  complete  the 
job.  Moreover,  because  the  January  1. 
1994  date  has  long  since  passed,  the 
correction  of  deficiencies  should  now  be 
complete.  We  ask  EPA  to  indicate  where 
the  State  has  documented  actual 
correction  of  the  deficiencies,  if  this  has 
in  fact  occurred. 

Response:  As  discussed  in  the 
preceding  response.  Maricopa  County 
has  made  documented  progress  in 
meeting  all  of  the  Federal  air  quality 
monitoring  requirements.  The 
appendices  to  the  PMio  plan,  cited 
above,  provide  specific  information  on 
the  County's  progress  in  correcting 
deficiencies  with  the  monitoring 
network. 


2.  Emission  Inventory 

Comment:  The  State's  emission 
inventory  is  not  accurate  or  current  as 
required  by  the  CAA. 

Response:  EPA  disagrees  with  this 
comment  and  believes  that  the 
emissions  inventory  is  accurate  to 
within  an  acceptable  degree  of 
uncertainty.  The  State  followed  EPA- 
recommended  emissions  inventory 
procedures  in  use  at  the  time  of 
inventory  preparation.  A  degree  of 
uncertainty  is  particularly  associated 
with  PMio  inventories  because  PMio 
emissions  are  especially  time-  and 
place-specific.  Emission  factors  from  a 
study  in  one  area  may  differ  for  another 
area.  PMio  emissions  also  vary  with 
activity  levels  and  there  are  many 
activities,  such  as  residential  wood 
burning,  for  which  there  has  been  little 
accurate  quantification.  EPA  recognizes 
that  there  are  some  differences  between 
the  emissions  inventory  fractions 
estimated  from  usual  inventory  methods 
and  the  source  proportions  determined 
from  Chemical  Mass  Balance  (CMB) 
modeling.  However,  EPA  does  not 
consider  these  differences  to  invalidate 
the  inventory.  The  monitored  results 
used  in  the  CMB  analysis  reflect 
differences  in  distance,  dispersion,  and 
deposition  of  the  emissions  from 
various  PMio  sources.  A  source's 
contribution  at  a  particular  monitor  is 
not  expected  to  be  in  the  same 
proportion  as  its  contribution  to  the 
area's  total  emissions.  This  explains  the 
inventory/CMB  discrepancies. 
Furthermore,  accuracy  of  the 
emissions  inventory  is  not  critical  to 
demonstrating  impracticability  of 
attainment.  This  is  because  a 
demonstration  of  impracticability  may 
be  based  on  the  CMB  apportionment 
results  and  not  specifically  on  the 
emissions  inventory.  The  inventory  total 
is  used  only  as  a  normalization  scaling 
factor.  EPA  may  have  reached  a 
different  conclusion  if,  for  example,  the 
State  sought  to  rely  on  a  dispersion 
model,  which  requires  a  more  accurate 
emissions  inventory,  instead  of  the  CMB 
receptor  model.  However,  based  on  the 
selected  modeling.  EPA  believes  that  the 
inventory  is  sufficiently  accurate  to 
comply  with  the  requirements  of  the  Act 
and,  more  specifically,  to  serve  as  the 
basis  for  the  demonstration  of 
impracticability. 

3.  Modeling 

Comment:  The  SIP  does  not  meet  the 
requirements  of  the  Act  and  EPA 
guidance  for  an  adequate  modeling 
analysis. 

Response:  EPA  disagrees  with  this 
comment.  The  State's  modeling 
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complies  with  EPA  guidelines,  which 
allow  for  a  receptor  model  such  as  CMB 
even  though  a  dispersion  model  is 
recommended  when  possible.  See 
Memorandum  from  John  Calcagni, 
"PMio  SIP  Demonstrations  Policy  for 
Initial  Moderate  Areas"  (March  4.  1991). 

EPA  recognizes  that  the  State 
attempted  to  validate  a  dispersion 
model  but  was  unsuccessful,  in  large 
part  because  of  the  degree  of  spatial  and 
temporal  accuracy  required  in  the 
emissions  inventory  for  use  as  input  to 
a  dispersion  model.  EPA  believes  that 
the  State  provided  a  reasonable  level  of 
effort  to  develop  its  dispersion  model. 
Because  it  failed,  however,  the  State  is 
justified  (and  provided  its  justification 
in  the  SIP  revision)  in  using  a  CMB 
receptor  model.  EPA  has  determined 
that  the  State's  modeling  complies  with 
EPA  guidelines. 

EPA  also  anticipates  the  PPA  will  be 
reclassified  as  a  serious  area. 
Reclassification  will  provide  additional 
time  for  the  State  to  improve  its 
modeling.  When  the  State  ultimately 
seeks  to  make  an  attaiiunent 
demonstration,  EPA  will  apply  more 
stringent  criteria  for  the  spatial  and 
temporal  accuracy  of  the  emissions 
inventory,  corroborating  models,  and 
treatment  of  secondary  particulates. 
Nevertheless,  EPA  believes  that  the 
modeling  submitted  by  the  State  in  this 
PMio  SIP  revision  complies  with  the 
requirements  and  guidance  established 
by  EPA  for  a  moderate  area  SIP  revision 
and  demonstration  of  impracticability. 

Comment:  EPA's  proposed  finding 
that  PMio  precursors  do  not  contribute 
significantly  to  PMio  levels  that  exceed 
the  NAAQS  in  the  PPA  was  made 
without  any  objective  standard  against 
which  to  measure  significance.  EPA's 
proposed  action  on  this  issue  is 
arbitrary  and  capricious. 

Response:  EPA  disagrees  with  this 
comment.  EPA  recognizes  that  on 
individual  sampling  days  there  were 
detectable  contributions  of  one  PMio 
precursor,  secondary  ammonium 
nitrate.  Yet  the  average  overall 
contribution  of  secondary  ammonium 
nitrate  was  less  than  five  percent  of  the 
total  annual  inventory.  See  1989-1990 
Phoenix  PMio  Study,  Volume  II:  Source 
Apportionment.  DRI,  April  12. 1991.  p. 
S-2.  This  magnitude  of  contribution  is 
not  significant  for  purposes  of  this 
action,  although  EPA  acknowledges  that 
such  a  contribution  might  warrant 
further  attention  if  the  State  were 
attempting  to  submit  an  attainment 
demonstration  for  the  24-hour  NAAQS. 
EPA  beheves  that  a  contribution  of  less 
than  five  percent  secondary  ammonium 
nitrate  is  within  the  degree  of 


uncertsdnty  and  is  near  the  "noise"  level 
for  CMB  results. 

In  general,  because  of  the  complexity 
of  the  chemistry  involved,  there  is  no 
EPA-recommended  method  and  no 
scientific  consensus  for  dealing  with 
secondary  particulates.  A  number  of 
PMio  areas  have  dealt  with  this  problem 
by  assuming  that  secondary  particulates 
are  roughly  proportional  (or  scale)  to 
emissions  of  primary  particulates.  EPA 
believes  that  in  the  absence  of  better 
scientific  or  technical  information, 
including  better  EPA  guidance,  this 
approach  is  reasonable.  Consistent  with 
this  approach,  the  PPA  scaled  down 
their  total  PMio  emissions  inventory  to 
exclude  the  contributions  from  PMio 
precursors.  Indeed,  if  the  PPA  had 
included  the  contributions  from  PMio 
precursors,  this  would  have  resulted  in 
the  recording  of  proportionately  higher 
concentrations  of  PMio  in  excess  of  the 
NAAQS.  Therefore,  if  the  PPA  had 
explicitly  accounted  for  the  contribution 
of  PMio  precursors,  the  State's 
conclusion  that  attainment  is 
impracticable  would  be  strengthened, 
not  weakened. 

4.  Mobile  Source  Budget 

Comment:  ACLPI  states  that  in  order 
to  determine  conformity  of 
transportation  plans,  projects,  and 
programs  with  this  SIP,  a  mobile  source 
emission  budget  must  be  identified. 

Response:  EPA  does  not  agree  that  the 
State  was  required  to  identify  a  mobile 
source  emission  budget.  The  moderate 
area  SIP  revision  for  the  PPA 
demonstrates  that  attainment  of  the 
PMio  NAAQS  is  impracticable  by 
December  31.  1994.  Mobile  source 
emission  budgets  eire  only  required  to  be 
identified  in  SIP  revisions  which 
demonstrate  attainment.  The  preamble 
to  EPA's  transportation  conformity  rule 
states: 

Some  moderate  PMio  nonattaimnent  areas 
may  have  submitted  SIPs  which  demonstrate 
that  the  area  cannot  attain  the  PMio  standard 
by  the  applicable  attainment  date.  These 
areas  have  been  or  will  be  reclassified  as 
serious  areas  under  section  188(b)  of  the 
Clean  Air  Act.  Such  SIPs  which  do  not 
demonstrate  attainment  do  not  have  budgets 
and  are  not  considered  control  strategy  SIPs 
for  the  purposes  of  transportation  conformity. 

58  FR  62196.  November  24,  1993. 

Thus,  EPA's  transportation 
conformity  rule  explicitly  contemplated 
and  determined  that  PMio  areas 
demonstrating  impracticability,  like  the 
PPA,  would  not  have  provided  for  and 
would  not  be  required  to  identify  a 
mobile  source  emission  budget  until  an 
approvable  attainment  demonstration  is 
submitted. 


B.  Demonstration  of  Impracticability 

Comment:  The  State's  demonstration 
of  the  impracticability  of  1994 
attainment  is  contrary  to  both  the 
language  and  purpose  of  the  Act.  The 
plain  thrust  of  sections  188  and  189,  in 
combination  with  section  172,  is  that 
states  should  make  every  effort  to  attain 
by  1994.  Rather  than  searching  for 
combinations  of  control  measures  that 
would  produce  timely  attaiiunent,  the 
state  merely  lists  13  control  measures, 
asserts  that  they  are  insufficient  to  attain 
by  1994,  and  then  "finds"  that 
impracticability  has  been  demonstrated. 

Response:  EPA  disagrees.  As 
discussed  throughout  this  document, 
including  in  relevant  responses  to 
comments,  EPA  has  determined  that 
Arizona  has  implemented  all  RACM. 
and  that  the  correct  number  of 
implemented  measures  is  67.  EPA  has 
also  determined  that  the  PPA  has 
complied  with  the  requirement  of 
section  172(c)(2)  that  it  demonstrate  it  is 
meeting  RFP,  by  showing  a  measurable 
increment  of  PM  lo  reductions  between 
the  baseline  and  the  emissions 
reductions  achieved  through 
implementation  of  all  RACM.  EPA 
believes,  therefore,  that  Arizona's  SIP 
submittal  does  not  contain  mere 
assertions,  but  appropriate  and 
acceptable  demonstrations  that  are 
consistent,  not  only  with  the  criteria 
contained  in  EPA's  guidance,  but  with 
the  Act's  language  and  purpose  as  well. 
Again,  as  discussed  further  elsewhere  in 
this  Notice.  EPA  also  believes  that 
Congress  recognized  that  many  areas 
initially  designated  Moderate  for  PMio 
would  not  be  capable  of  developing  SIP 
revisions  which  demonstrated 
attainment  by  the  applicable  attainment 
date.  This  is  evident  by  the  fact  that,  for 
PMio,  the  Act  also  allows  States  to 
demonstrate  earlier  than  the  applicable 
attainment  deadline  that 
implementation  of  RACM  will  not 
provide  for  attainment  and,  thus,  that 
attainment  by  the  Moderate  area 
deadline  is  impracticable.  Since  this 
provision  is  imique  to  PMio  (the  Act 
generally  provides  fixed  attainment 
dates  for  other  poUutfuits  which,  if  the 
area  fails  to  meet,  subjects  it  to  a 
mandatory  "bump-up"),  it  seems  clear 
that  the  language  and  intent  of  the  Act 
are  to  first  provide  PMio  areas  with  an 
opportunity  to  attain  the  NAAQS 
through  the  implementation  of 
reasonable,  but  not  necessarily 
exhaustive,  efforts  (i.e.  RACM).  and  then 
to  provide  those  areas  that  caruiot 
achieve  the  NAAQS  by  the  applicable 
attainment  date  with  an  aUernative — ^to 
demonstrate  that  attainment  is 
impracticable.  However,  such  areas 
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must  then  go  through  a  second  planning 
effort  which  will  require  the 
implementation  of  more  stringent 
measures,  i.e.  BACM. 

Comment:  ACLPI  commented  that  the 
State's  demonstration  of 
impracticability  is  deficient  because  it 
fails  to  address  the  24  hour  standard. 

Response:  EPA  disagrees  that  the 
impracticability  of  meeting  both 
standards  must  be  demonstrated.  The 
PPA  cannot  be  redesignated  to 
attainment  for  PMio  until  the  State  can 
demonstrate  that  the  SIP  provides  for 
attainment  of  both  the  annual  and  the 
24-hour  NAAQS.  Conversely,  if  the  SIP 
demonstrates  that  even  with  the 
implementation  of  RACM  it  cannot 
attain  any  one  of  the  standards  (annual 
or  24-hour)  by  December  31.  1994.  then 
it  has  demonstrated  that  PMio 
attainment  is  impracticable.  As  an 
additional  matter,  it  should  be  noted 
that  the  PPA  is  proportionately  farther 
above  the  24-hour  NAAQS  than  it  is 
above  the  annual  NAAQS.  Thus,  given 
that  the  impracticability  of  attaining  the 
annual  NAAQS  has  been  demonstrated, 
EPA  agrees  with  the  State's  conclusion 
that  attaining  the  more  difBcult  24-hour 
NAAQS  would  likely  be  shown  to  be 
similarly  impracticable. 

Comment:  ACLPI  commented  that 
EPA  should  not  evaluate  practicability 
from  the  present  point  in  time:  i.e., 
whether  attainment  by  December  31, 
1994  is  now  practicable.  The  issue  is 
whether  timely  attainment  would  have 
been  practicable  had  the  state 
implemented  all  RACM  as  expeditiously 
as  practicable,  and  no  later  than 
December  10. 1993.  ACLPI  also  states 
that,  based  on  the  decision  in  Delaney 
v.  EPA,  898  F.  2d  687  (1990).  the  state 
would  be  obligated  to  provide  for 
attainment  as  soon  as  possible  if 
achievable  via  implementation  of  RACM 
as  expeditiously  as  practicable. 

Response:  EPA  is  concluding  in  this 
action  that  Arizona  has  met  the  Act's 
requirement  to  implement  all  RACM  by 
December  10.  1993.  EPA  is  also 
concluding  that  the  State  has 
demonstrated  that  attainment  of  the 
PMio  NAAQS  by  December  31.  1994.  is 
impracticable  even  with  timely 
implementation  of  all  RACM.  EPA 
therefore  believes  that  the  detailed 
explanations  in  this  notice,  including 
those  contained  in  other  relevant 
responses  to  comments,  and  in  the 
accompanying  technical  support 
document  should  adequately  address 
the  issue  raised  by  this  comment.  EPA 
further  believes  that  the  requirements 
that  are  relevant  to  consider  are  those 
contained  in  the  CAA,  as  amended  in 
1990.  and  not  statements  taken  from  the 
Delaney  opinion,  which  was  construing 


requirements  under  the  CAA  as 
amended  in  1977.  As  stated  previously 
in  this  document,  sections  172(c)  and 
189(a)(1)(C)  when  read  together  require 
the  implementation  of  all  RACM  as 
expeditiously  as  practicable  but  no  later 
than  December  10,  1993.  Additionally, 
section  189(a)(1)(B)  requires  either  a 
demonstration  that  the  plan  provides  for 
attainment  by  December  31.  1994  or  a 
demonstration  that  attainment  by  that 
date  is  impracticable.  Since  EPA 
believes  both  that  the  RACM 
implementation  requirement  has  been 
met  and  that  an  acceptable 
demonstration  of  impracticability  has 
been  provided  by  the  State,  no  further 
response  is  required. 

C.RACM 

Comment:  ACLPI  commented 
generally  that  the  SIP.  EPA  Guidance 
and  public  comments  identified  161 
potential  measures  as  RACM.  but  that 
the  revised  PMio  SIP  rejected  all  but  13 
of  the  measures  without  providing 
adequate  justification.  Simileirly,  the 
state  adopted  only  one  new 
transportation  control  measure,  while 
failing  to  adopt,  without  explanation, 
every  other  potentially  available  TCM. 

Response:  The  general  and  detailed 
comments  by  ACLPI  concerning  RACM 
raise  difficult  issues  concerning  the 
State  plaiming  requirements,  and  EPA 
appreciates  the  time  and  thought  that 
ACLPI  has  contributed  to  this  process. 
However.  ACLPI  has  misunderstood  the 
number  of  measures  that  the  State 
implemented  or  rejected  as  RACM.  The 
revised  PMio  SIP  did  not  reject  all  but 
13  measures  from  the  list  of  possible 
RACM.  As  discussed  below  and  in 
substantial  detail  in  the  accompanying 
TSD.  the  State  has  implemented  all 
possible  RACM  (in  some  cases,  by 
demonstrating  that  partial 
implementation  of  a  measure  is  all  that 
was  reasonable  to  implement  by 
December  10.  1993)  and  has  provided 
EPA  with  a  reasoned  justification  for  the 
rejection  of  the  remaining  measures  as 
not  constituting  RACM. 

EPA  disagrees  with  ACLPI  regarding 
its  RACM  interpretation  as  it  relates  to 
transportation  control  measures  (TCMs). 
In  its  comments  regarding  whether  the 
State  should  have  considered  various 
proposed  TCMs  to  be  reasonably 
available.  ACLPI  asserts  that  the  Court 
of  Appeals  for  the  Ninth  Circuit  held  in 
Delaney  v.  EPA.  "that  TCMs  listed  in 
section  108  of  the  Act  are  presumed  to 
be  reasonably  available."  ACLPI  goes  on 
to  argue  that  "Congress  adopted  and 
endorsed  this  decision  in  the  1990 
Clean  Air  Act  amendments."  and  cites 
for  this  proposition  136  Cong.  Rec. 
S16971  (daily  ed.  Oct.  27.  1990).  In 


reliance  on  these  claims.  ACLPI 
concludes  that  Arizona  "has  failed  to 
rebut  the  (presumption  regarding  the] 
availability  of  the  section  108  measures 
in  the  instant  SIP.  and  therefore  the  SIP 
must  be  rejected."  EPA  disagrees  with 
both  assertions  and  with  the  conclusion 
ACLPI  derives  from  them  as  well.  In  the 
General  Preamble  (57  FR  13560-13561) 
EPA  presents  a  detailed  discussion  of  its 
interpretation  of  the  RACM 
requirement,  including  implementation 
of  TCMs.  EPA  continues  to  stand  by  that 
interpretation  and  the  General  Preamble 
discussion  is  explicitly  referenced 
herein  as  forming  part  of  the 
justiBcation  for  the  action  being  taken  in 
this  document. 

The  portion  of  that  discussion  that 
relates  to  TCMs  acknowledges  that  in 
pre-amended  Act  guidance  EPA  created 
a  presumption  that  all  of  the  TCMs 
listed  in  section  108(f)  were  RACM  for 
all  areas,  and  required  areas  to 
specifically  justify  a  determination  that 
any  measure  was  not  RACM  based  on 
local  circumstances.  However,  EPA  then 
explicitly  repudiated  that  earlier 
guidance,  explaining  that,  based  on  its 
experience  in  implementing  TCMs  in 
subsequent  years,  local  circumstances 
varied  to  such  a  degree  that  it  was 
inappropriate  to  presume  that  all  of  the 
measures  listed  in  section  108(f)  were 
per  se  reasonably  available  for  all 
nonattainment  areas.  See  44  FR  20372- 
20375  (April  4.  1979).  Under  EPA's 
revised  guidance,  all  states  are  required, 
at  a  minimum,  to  address  the  section 
108(f)  measures,  and  where  such  a 
measure  is  determined  to  be  reasonably 
available  to  implement  it  in  accordance 
with  section  172(c)(1). 

With  respect  to  Delaney,  the  General 
Preamble  states  EPA's  belief  that  the 
court  did  not  hold,  as  ACLPI  claims, 
that  the  statute  required  the  Agency  to 
interpret  the  RACM  requirement  to 
create  a  presumption  that  all  TCMs  are 
reasonably  available.  Instead,  the  court 
held  that  EPA  itself  had  created  such  a 
presumption  and.  therefore,  was  bound 
to  apply  its  own  then-applicable  1979 
RACM  guidance.  An  administrative 
agency  is  permitted  to  revise  or  alter 
prior  guidance  so  long  as  that  guidance 
continues  to  represent  a  reasonable 
interpretation  of  the  statutory 
require^pent.  Nothing  in  the  court's 
decision  precluded  HPA  from  revising 
its  own  guidance  based  on  later 
experience  in  implementing  TCMs.  EPA 
also  believes  that  the  Senate  managers' 
statement  endorsing  the  Agency's  1979 
RACM  guidance  as  construed  by  the 
Delaney  court  reflected  the  view  of 
several  legislators  who  had  wanted  the 
Senate  Committee  bill  to  require  that  all 
section  108(f)  measures  be  implemented 


in  severe  nonattainment  areas.  However, 
the  final  version  of  the  Senate  bill  did 
not  adopt  this  position.  Consequently, 
any  subsequent  statements  by  any 
legislators  that  appear  to  consider  the 
interpretation  relating  to  TCMs  in  EPA's 
1979  RACM  guidance  as  still  being 
applicable  post-1990  could  not  be  said 
to  reflect  the  views  of  the  Congress  as 
a  whole,  and  thus  should  not  be 
accorded  weight. 

Sections  172(c)  and  189(a)(1)(C), 
along  with  relevant  EPA  guidance, 
require  the  State  to  implement  all 
RACM  provisions  in  its  moderate  area 
plan  to  reduce  PMio  emissions.  EPA's 
proposed  approval  of  the  revised  PMio 
SIP  concluded  that  there  was  an  initial 
list  of  161  potential  RACM.  See  59  FR 
38404.  EPA  has  determined  that  the 
State  implemented  67  of  those  measures 
as  RACM.  Of  the  remaining  94  potential 
RACM.  62  measures  were  duplicates  of 
other  measures.  Finally,  EPA  believes 
that  the  State  acted  in  accordance  with 
Agency  guidance  in  determining  that 
the  remaining  32  measures  were  not  in 
fact,  reasonably  available  because  either; 
(1)  The  source  made  a  de  minimis 
contribution  of  PMio  or  (2)  the  measure 
was  rejected  on  the  basis  of  economic  or 
technological  infeasibility.  Thus,  EPA 
has  determined  that  the  State  has 
satisfied  its  moderate  area  RACM 
requirements  under  sections  172(c)  and 
189(a)(1)(C). 

In  some  cases.  RACM  has  been  met 
through  partial  implementation  of  a 
measure,  such  as  doubling  rather  than 
tripling  bus  service  or  implementing 
measures  only  in  populous 
municipalities.  The  State  provided  more 
detailed  justification  explaining  why 
partial  implementation  of  many 
measures  constitutes  RACM  in 
"Summary  of  Local  Government 
Commitments  to  Implement  Measures 
and  Reasoned  Justification  for  Non- 
Implementation  for  the  MAG  1991 
Particulate  Plan  for  PMio  and  Select 
Measures  from  the  Clean  Air  Act 
Section  108(f)"  ("MAG  Supplementary 
Document").  The  Mag  Supplementary 
Document  was  submitted  at  EPA's 
request  after  EPA  proposed  to  approve 
the  revised  PMio  SIP  in  an  effort  to 
respond  to  comments  received  by  EPA 
claiming  that  the  SIP  submittal  did  not 
contain  sufficient  detail  regarding  the 
State's  justification  for  rejecting 
potential  RACM.  The  MAG 
Supplementary  Document  has  been 
included  in  the  Administrative  Record 
for  this  rulemaking  and.  to  the  extent 
that  it  provides  additional  detail  and 
elaborates  on  the  State's  reasoning 
regarding  its  RACM  determination, 
forms,  in  part,  a  complementary  basis 
for  EPA's  final  approval  of  the  State's 


revised  PMio  SIP.  including  EPAs 
finding  that  the  State  complied  with  its 
obligation  under  Sections  1 72(c)  and 
189(a)(1)(C)  to  implement  all  RACM. 
The  list  of  67  RACM  the  State  has 
implemented  includes  41  measures  that 
were  adopted  in  the  State's  1993  Carbon 
Monoxide  and  Ozone  Plans  ("1993  CO 
Plan").  EPA  beUeves  that  adoption  and 
inclusion  of  the  measures  in  the  1993 
CO  Plan  is  a  sufficiently  meaningful  and 
legally  binding  action  by  the  State 
which,  moreover,  constitutes 
compliance  with  the  Act's  requirement 
to  submit  a  plan  which  includes 
provisions  to  assure  that  RACM  is 
implemented  no  later  than  December 
10,  1993.  ACLPI's  comments  on 
individual  measures  addressed  in  the 
accompanying  TSD  state  that  certain 
measures  have  not  been  adopted  "in 
committed  form."  For  the  measures  in 
the  1993  CO  Plan,  EPA  beUeves  that  the 
State  has  provided  adequate  evidence 
that  the  plan  is  being  implemented  and 
is  enforceable.  The  State's  1993  CO  plan 
builds  upon  the  control  strategy 
developed  and  adopted  for  the  MAG 
1987  CO  plan.  Many  of  the  measures  in 
the  1993  CO  plan  continue 
implementation  of  transportation 
control  measures  included  in  the  1987 
CO  plan.  The  1993  CO  plan  also 
contains  new  control  measures  that 
were  not  in  the  1987  CO  plan.  EPA  is 
aware  that,  for  the  most  part,  the  State 
is  not  claiming  PMio  emission  reduction 
credits  for  the  measures  developed  for 
their  CO  and  ozone  plans.  The  PMio  SIP 
does  take  emission  reduction  credit  for 
Maricopa  County's  Trip  Reduction 
Ordinance  and  the  operation  of  two 
alternative  fueled  buses.  The  State 
explained  instead  that  reductions  from 
RACM  in  the  1987  CO  Plan  were 
calculated  in  the  1989  baseline  PMio 
emission  inventory.  These  CO  measures 
may  qualify  as  RACM  regardless  of 
whether  emissions  reduction  credit  can 
be  assigned,  as  noted  by  EPA's  proposed 
approval,  stating:  "These  CO  measures 
are  included  in  the  PMio  SIP  revision 
because  they  could  also  reduce 
particulate  matter  emissions."  59  FR 
38404.  EPA  has  not  received  direct 
adverse  comment  on  the  proposal  to 
include  the  CO  measures  in  the  State's 
revised  PMio  SIP  as  RACM,  and  is 
therefore  taking  final  action  on  that 
proposal.  The  41  measures  from  the  CO 
and  Ozone  Plans  that  are  treated  as 
RACM  in  the  revised  PMio  SIP  are  listed 
in  the  TSD,  Attachment  #2,  for  this 
NFRM. 

In  addition  to  RACM  from  the  1993 
CO  Plan,  the  State  is  implementing 
measures  required  by  national 
rulemakings.  These  measures  are  also 
RACM  for  the  moderate  area  PMio  SIP. 


For  example,  the  State  must  ensure  that 
cleaner  commercial  aircraft'  land  in  the 
PPA  based  on  the  federal  Airport  Noise 
Control  Act,  49  U.S.C.  App.  2151  (1990) 
(ANCA).  Municipalities  in  the  PPA  are 
required  to  comply  with  ANCA.  Thus, 
even  though  the  clean  aircraft 
requirement  is  established  by  ANCA.  it 
also  satisfies  the  State's  obligation  to 
assure  implementation  of  RACM.  EPA 
believes  the  State  may  satisfy  the  RACM 
obligation  pursuant  to  compliance  with 
ANCA  rather  than  through  adoption  in 
the  revised  PMio  SIP  of  measure  No.  45, 
"Replacement  of  High  Emitting 
Aircraft."  offered  in  the  public 
comments.  The  accompanying  TSD  lists 
RACM  which  are  based  on  national 
rulemakings  or  emissions  standards. 

For  diesel  hiel  controls.  EPA  believes 
that  the  State  has  adequately 
demonstrated  that  partial 
implementation  of  this  measure  through 
compliance  with  national  diesel  fuel 
standards  is  RACM.  and  that  the  State 
has  also  justified  rejecting  implementing 
the  California  diesel  fuel  standards  as 
RACM.  Likewise,  the  State's  partial 
implementation  of  a  measure  requiring 
conversion  of  its  diesel  fleet  to  clean 
fuels  constitutes  RACM.  The  State  has 
also  partially  implemented  measures 
regulating  nonroad  utility  heavy  duty 
engines  and  utility  engines  through 
compUance  with  national  standards. 
EPA  believes  that  partial 
implementation  of  this  measure  is  all 
that  was  reasonable  for  the  state  to 
implement  by  December  10, 1993.  The 
implementation  of  controls  associated 
with  diesel  fuels  and  engines  is 
discussed  more  fully  in  the 
accompanying  TSD.  The  TSD  also 
discusses  the  State's  justification  for 
rejecting  as  RACM  an  inspection  and 
maintenance  testing  program  for  diesel 
vehicles. 

Comprehensive  rules  are  another 
source  of  RACM.  The  State  submitted 
several  comprehensive  rules,  such  as 
Rules  310,  311,  314  and  316,  that 
encompass  RACM  that  are  separate  from 
the  initial  list  of  161  possible  measures. 
For  example.  Rule  310  addresses  13  of 
the  1 5  measures  that  EPA  considered  to 
be  reasonably  available  for  the  control  of 
fugitive  dust'  See  59  FR  38404.  The 
accompanying  TSD  provides  a  more 
detailed  discussion  of  RACM  for 
fugitive  dust  based  on  implementation 
of  Rule  310.  To  control  residential  wood 
combustion.  Maricopa  County  has 
adopted  a  new  rule,  Residential 
Woodbuming  Restriction  Ordinance 
(RWRO).  and  the  State  has  included  a 
provision  in  HB  2001  that  provides  a 
personal  income  tax  deduction  for 
people  that  purchase  EPA-certified 
wood  heaters.  The  County  also  has  a 
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public  education  and  awareness 
program  in  place  to  inform  residents  of 
the  impacts  of  residential  wood 
combustion  on  air  quality  and  public 
health  and  the  requirements  of  the 
County's  woodbuming  restriction 
ordinance.  These  measures  cover  all  of 
the  four  RACM  listed  by  EPA  in  its 
General  Preamble  to  address  particulate 
matter  emissions  from  residential  wood 
combustion.  The  State's  adoption  of  the 
County's  RWRO  satisfies  the  obligation 
to  adopt  measures  to  reduce  emissions 
from  residential  wood  combustion.  As 
with  measures  in  the  1993  CO  Plan, 
EPA  believes  that  the  State  has  adopted 
the  RWRO  in  sufficiently  meaningful 
legal  form  to  ensure  that  RACM  is  being 
implemented  in  compliance  with  the 
Act.  The  TSO  also  discusses  this 
measure. 

From  the  initial  list  of  161  possible 
RACM.  EPA  aetermined  that  62 
measures  are  duplicates  of  others  and 
consequently  did  not  require  any  further 
consideration.  These  duplicate 
measures  are  also  listed  in  the  TSD. 
Attachment  #1. 

Finally,  EPA  has  determined  that  the 
State  was  justified  in  rejecting  32  of  the 
remaining  measures  from  the  list  of  161 
possible  RACM.  These  measures,  which 
are  listed  in  the  TSD,  Attachment  #3. 
were  discussed  in  EPA's  proposed 
approval.  59  FR  38404.  and  are  not 
reasonably  available  because  they  are 
either  de  minimis  or  economically  or 
technologically  infeasible.  Certain 
measures  are  not  reasonably  available 
because  the  contribution  from  the 
source  is  de  minimis  in  the  PPA,  such 
as  Public  Comment  No.  37  which 
provides  for  reducing  emissions  from 
ship  berthing,  There  are  no  ship 
berthing  facilities  in  the  PPA. 
Alternatively,  the  State  has  provided 
reasoned  justifications  to  reject  certain 
measures  as  RACM  based  on  economic 
or  technological  infeasiblity.  such  as 
railroad  electrification.  Those  measures 
rejected  from  the  initial  list  of  161 
possible  RACM,  and  the  justifications 
for  such  rejections,  are  provided  in  the 
accompanying  TSD. 

For  tne  reasons  stated  above,  EPA  has 
determined  that  the  State  has  satisfied 
its  obligation  under  the  Act  to  submit  a 
plan  containing  provisions  to  assure 
that  RACM  has  been  implemented  by 
December  10.  1993.  and.  consistent  with 
Agency  guidance,  has  provided  a 
reasoned  justification  for  rejecting  other 
potential  measures  on  grounds  that  they 
are  not  RACM.  The  accompanying  TSD 
provides  a  detailed  response  to  each 
specific  measiu^  or  type  of  measure  that 
was  raised  in  ACLPI's  comments  on  the 
RACM  portion  of  EPA's  proposed 
approval  of  the  State's  revised  PMio  SIP. 


Many  other  nteasures  were  duplicates  of 
measures  that  were  either  adopted  or 
rejected.  For  the  remaining  measures 
which  the  State  rejected,  EPA  has  given 
careful  consideration  to  ACLPI's 
thorough  comments.  On  balance, 
however,  the  State  has  complied  with 
its  obligation  to  provide  EPA  with  a 
reasoned  justification  for  the  rejection  of 
the  remaining  potential  RACM. 

D.RFP 

Comment:  The  SIP  fails  to  show  RFP 
as  required  by  section  172(c)(2)  of  the 
Act.  According  to  the  SIP,  emissions  of 
PMio  increase  in  1994  compared  to  the 
baseyear. 

Response:  EPA  disagrees  with  the 
commenter's  assertion  that  the  SIP  does 
not  demonstrate  reasonable  further 
progress  in  reducing  PMio  emissions. 
While  the  State's  demonstration  showed 
a  small  reduction  in  PMio  emissions 
from  the  implementation  of  Maricopa 
County's  Rule  310 — Fugitive  Dust,  EPA 
believes  that  the  emission  reduction  that 
the  State  associated  with  this  rule  was 
overly  conservative.  When  the  State 
calculated  the  emission  reduction 
potential  for  Rule  310,  they  only  applied 
the  control  effectiveness  to  the  urban 
portions  of  the  PPA.  EPA  believes  the 
control  effectiveness  should  have  been 
applied  to  the  entire  nonattainment  area 
since  the  rule  applies  throughout 
Maricopa  County  which  includes  the 
entire  nonattainment  area.  When  EPA 
recalculated  the  emission  reduction 
benefits  of  the  SIP's  control  strategy  the 
reduction  [>otential  equals  8,677  tons 
per  year.  The  1989  base  year  inventory 
is  40,975  tons  per  year  and  was 
projected  to  grow  to  45.981  tons  per 
year  in  1994.  Therefore,  the  total  1994 
projected  inventory  after  application  of 
RACM  would  equal  37.304  tons  per  year 
which  shows,  consistent  with  EPA's 
guidance  on  demonstrating  RFP.  which 
is  described  in  greater  detail  earlier  in 
this  notice,  that  the  area  has  indeed 
made  progress  in  reducing  emissions 
from  the  base  year  total,  and  thus  has 
demonstrated  it  has  met  the 
requirements  of  section  172(c)(2)  for  the 
period  1990-1994. 

£.  RuJes 

Comment:  Rule  310  is  not  approvable 
because  the  rule  does  not  meet  the  Act's 
or  EPA's  criteria  for  enforceability.  The 
rule  must  make  clear  to  whom  it  applies 
and  be  sufficiently  specific  that  a  source 
is  fairly  on  notice  as  to  the  standard  it 
must  meet.  No  threshold  level  of  dust 
generation  is  specified,  leaving  sources 
to  guess  as  to  when  the  ordinance  will 
be  triggered. 

Response:  Rule  310  does  specify  the 
sources  that  are  subject  to  control.  Rule 


310  applies  to  any  activity,  equipment, 
operation  and/or  man-made  or  man- 
caused  condition  or  practice  capable  of 
generating  fugitive  dust.  Section  300  of 
the  Rule  further  specifies  the  types  of 
activities  and  sources  of  fugitive  dust 
that  are  subject  to  the  rule's 
requirements  (e.g.,  vehicle  use  in  open 
areas  and  vacant  parcels;  unpaved 
parking  areas/staging  areas;  unpaved 
haul/access  roads;  disturbed  surface 
areas:  vacant  areas;  material  handling 
operations;  material  transport;  haul 
trucks;  roadways,  streets  and  alleys;  and 
cattle  feedlots  and  livestock  areas). 
Further,  as  discussed  in  more  detail  in 
response  to  the  next  comment,  the 
requirements  of  Rule  310  are  triggered  if 
a  source  of  fugitive  dust  violates  either 
the  20%  opacity  standard  in  Section  301 
or  the  requirement  to  implement  RACM 
in  Sections  301  through  314.  Thus,  any 
activity  that  causes  visible  emissions  in 
excess  of  20  percent  opacity  or  any 
activity  that  is  carried  out  contrary  to 
the  implementation  of  RACM  is  a 
violation  of  Rule  310.  For  new  sources 
of  fugitive  dust.  Rule  310rrequires 
compliance  with  an  approved  dust 
control  plan  as  implementation  of 
RACM,  subject  to  approval  by  the 
control  officer;  existing  sources  of 
fugitive  dust  are  required  to  comply 
with  the  RACM  defined  in  the  Rule. 

Comment:  The  standards  of 
performance  [in  Rule  310)  eu^  equally 
vague.  The  rule  merely  states  that 
reasonably  available  control  measures 
must  be  applied.  That  term  is  in  turn 
defined  merely  by  listing  examples  of 
vaguely  described  control  steps  without 
requiring  use  of  any  specific  measure  or 
a  specific  level  of  effort  in  any  specific 
context.  Thus,  any  specific  level  of 
control  that  the  County  seeks  to  impose 
will  be  subject  to  challenge. 

Response:  ACLPI's  comments  tend  to 
oversimplify  the  requirements  of  Rule 
310.  Because  of  the  very  many  different 
circumstances  under  which  fugitive 
dust  can  be  generated,  it  would  be 
nearly  impossible  for  the  County  to 
predict  every  situation  and  prescribe  a 
specific  control  measure  for  it.  As  noted 
above.  Rule  310  contains  two  standards 
to  enforce.  One  standard  with  which  all 
sources  are  required  to  comply  is  the 
20%  opacity  limit.  The  second  standard 
is  the  RACM  requirement.  New  sources 
of  fugitive  dust  are  required  to  comply 
with  approved  dust  control  plans, 
which  become  enforceable  as  jjermit 
conditions.  For  existing  sources  of 
fugitive  dust.  Rule  310  addresses  the 
variability  of  sources  and  activities  by 
either  prescribing  RACM  (see,  e.g.. 
Section  311.2)  or  listing  potential 
reasonably  available  fugitive  dust 
control  measures  (see.  e.g..  Sections  306 


&  221).  Yet  Rule  310  allows  a  source  to 
tailor  its  own  control  strategy  to  fit  its 
particular  situation  and  EPA  believes 
that  such  flexibility  is  necessary.  When 
the  activity  or  situation  does  not  involve 
a  high  degree  of  variabiUty,  the 
measures  that  apply  to  that  source  are 
typically  more  prescriptive.  For 
example.  Section  311.2,  which  applies 
to  all  haul  trucks  operating  in  the  PPA. 
sets  forth  specific  requirements  as 
RACM.  If  haul  trucks  fail  to  implement 
these  measures,  there  is  a  violation  of 
Rule  310.  Even  if  the  haul  trucks 
comply  with  Section  311.2,  but  still 
violate  the  20%  opacity  standard,  there 
is  a  violation  of  Rule  310.  Other  sections 
of  the  rule  are  equally  enforceable 
through  permit  conditions.  Section  303 
of  Rule  310  requires  that  a  permit 
application  for  any  new  source  subject 
to  Section  302  of  Rule  310  shall  include 
a  Control  Plan  to  prevent  or  minimize 
fugitive  dust,  and  the  Control  Plan  must 
be  approved  by  the  County  Control 
Officer.  If  the  Coimty  determines 
through  a  violation  of  the  separate  20% 
opacity  standard  that  a  Control  Plan  is 
not  sufficient  to  control  fugitive  dust, 
the  responsible  party  is  required  to 
revise  the  control  plan  accordingly. 
Thus,  the  County  wall  be  able  to  enforce 
the  provisions  of  this  Rule  310  through 
two  standards:  the  20%  opacity 
standard  and  the  requirement  to 
implement  RACM  through  a  Control 
Plan  or  as  defined  in  the  Rule. 

The  original  version  of  Rule  310  that 
was  submitted  to  EPA  contained  a 
provision  that  EPA  believed  threatened 
the  enforceability  of  the  rule.  The 
original  rule  contained  a  provision 
(221.9)  that  allowed  the  Control  Officer 
to  approve  the  use  of  alternative  control 
methods  not  listed  in  the  rule.  This 
provision  has  since  been  deleted  from 
Rule  310. 

Comment:  The  State  and  County  have 
not  committed  the  necessary  resources 
and  jjersonnel  to  ensure  enforcement  of 
rules  310,  311,  314,  and  316,  as  required 
under  section  110(a)(2)(E)  and  EPA 
guidance.  Nor  does  the  SIP  contain  a 
program  to  provide  for  enforcement  of 
any  of  the  SIP  control  strategies,  as 
required  by  section  110(a)(2)(C}  of  the 
Act. 

Response:  The  County  has  committed 
the  necessary  resources  and  personnel 
to  implement  rules  310,  311,  314,  and 
316.  Details  on  the  level  of  personnel 
and  fimding,  as  required  by  section 
110(a)(2)(E)  of  the  Act.  as  well  as 
enforcement  strategies  as  required  by 
section  110(a)(2)(C)  of  the  Act  are 
provided  in  the  document  "MAG  1991 
Particulate  Plan  for  PMio  for  the 
Maricopa  County  Area  and  1993 
Revisions.  Commitments  for 


Implementation,  Volume  Three", 
section  entitled  "Maricopa  Coxmty". 

F.  Other 

1.  PubUc  Comment 

Comment:  In  the  process  of 
developing  and  submitting  the  PMio  SEP 
revision  for  Phoenix,  MAG  and  the  State 
have  on  several  occasions  failed  in  their 
responsibility  to  seriously  consider 
public  conmient  prior  to  adopting  plans. 

Response:  The  State  has  provided  a 
section  in  all  of  its  PMio  SIP  submittals 
which  includes  all  public  comments 
received  and  the  State's  responses  to 
those  comments. 

2.  State  Assurances 

Comment:  The  PMio  SIP  does  not 
contain,  as  required  by  section 
110(a)(2)(E)(iii)  of  the  CAA,  the 
necessary  assurances  that,  where  the 
State  has  relied  on  a  local  or  regional 
government,  agency,  or  instrumentality 
for  the  implementation  of  any  plan 
provision,  the  State  has  responsibility 
for  ensuring  adequate  implementation 
of  such  plan  provision."  While  the  State 
contends  that  this  requirement  is  met  by 
A.R.S.  §  49— 406.J,  the  process  laid  out 
by  this  State  statute  does  not  meet  the 
plain  requirements  of  section 
110(a)(2)(E)(iii)  and  is  completely 
inconsistent  with  the  Act's  requirements 
for  SIP  enforceability,  timely 
implementation  of  control  measures, 
and  expeditious  attainment. 

Response:  EPA  has  historically 
adopted  a  rule  of  reasonableness  in 
construing  the  language  of  section 
110(a)(2)(E)(iii)  of  the  Act  writh  respect 
to  the  extent  to  which  the  State  must 
show  that  its  plan  evinces  a  showing  of 
responsibility  sufficient  to  ensure 
adequate  implementation  of  the  plan's 
provisions  by  local  or  regional 
governments.  EPA,  for  example,  does 
not  require  the  State  to  adopt  into  its 
own  plan  the  local  government's 
implementing  provisions,  but  has 
considered  it  sufficient  for  the  State  to 
describe  and  reference  those  provisions 
and  the  accompanying  descriptions  of 
the  local  municipalities  intended 
implementation  actions.  The  State  has 
included  in  its  plan  submission  a  copy 
of  the  Arizona  Laws  Relating  to 
Environmental  Quality,  §  49-406.  J.  of 
which  contains  the  assurances  required 
by  section  110(a)(2)(E).  If  any  person 
fails  to  implement  an  emission 
limitation  or  control  measure,  the 
relevant  State  official  is  required  to 
issue  a  written  finding  to  that  effect, 
which  may  also  necessitate  the  holding 
of  a  conference  regarding  the  failure 
with  the  offending  person.  If  a 
determination  is  made  that  the  failure 


has  not  been  corrected,  the  attorney 
general,  at  the  responsible  official's 
request,  must  file  an  action,  seeking 
either  "a  preliminary  injunction,  a 
permanent  injunction,  or  any  other 
relief  provided  by  law."  Section  49-407 
of  the  Arizona  Revised  Statutes  provides 
that  citizens  6iay  sue  the  director  to 
perform  his  or  her  duty.  While  some 
opportunity  is  provided  to  rectify 
problems  short  of  taking  legal  action, 
EPA  does  not  believe  this  is 
unreasonable,  nor  that  the  affected  State 
officials  ultimately  have  discretion  to 
ignore  the  law's  requirements.  The 
comment  engages  in  some  speculation, 
describing  several  possible  scenarios 
imder  which  implementation  by  the 
local  authorities  may  not  occur.  Despite 
these  concerns — which  are  admittedly 
speculative — ^EPA  believes,  based  on  its 
experience  in  administering  this 
provision  of  the  Act,  that  the  relevant 
sections  of  the  State's  law  provides  an 
adequate  degree  of  assurance  that  the 
control  measures  in  the  plan  are 
enforceable  and  will  be  fully 
implemented. 

VI.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

Vn.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federafsIP  approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  7410(a)(2). 
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List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1.  1982. 

Dated:  February  28.  1995. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)  (67)(i)(B).  (73). 
(74).  and  (77)  and  by  adding  and 
reserving  paragraphs  (c)  (72).  (75),  and 
(76)  to  read  as  follows: 

SS2.120    htontification  of  plan. 

*  •         •         *         « 

(€)••• 

(67)  •    •   • 

(i)*  *  • 

(B)  Amended  Maricopa  County 
Division  of  Air  Pollution  Control  Rule 
314,  adopted  July  13,  1988. 

•  •         *         •         • 

(72)  [Reserved] 

(73)  Plan  revisions  were  submitted  on 
August  11,  1993  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  The  Maricopa  Association  of 
Governments  1991  Particulate  Plan  for 
PMio  for  the  Maricopa  County  Area  and 
1993  Revisions.  Chapters  1,  2.  3.  4.  5.  6. 
7.  8, 10  and  Appendices  A  through  D. 
adopted  August  11.  1993. 

(74)  Plan  revisions  were  submitted  by 
the  Governor's  designee  on  March  3, 
1994. 

(i)  Incorporation  by  reference. 

(A)  Maricopa  County  Division  of  Air 
Pollution  Control  new  Rule  316. 
adopted  July  6.  1993.  and  revised  Rule 
311.  adopted  August  2.  1993. 

(B)  The  Maricopa  Association  of 
Governments  1991  Particulate  Plan  for 
PMio  for  the  Maricopa  County  Area  and 
1993  Revisions,  Revised  Chapter  9 
adopted  on  March  3.  1994. 

(75)  (Reserved! 

(76)  [Reserved! 

(77)  Amended  regulations  for  the 
Maricopa  County  Division  of  Air 
Pollution  Control  submitted  by  the 


Governor's  designee  on  December  19, 
1994. 

(i)  Incorporation  by  reference. 

(A)  Maricopa  County  Division  of  Air 
Pollution  Control  Rule  310.  adopted  on 
September  20,  1994. 

jFR  Doc.  95-8215  Filed  4-7-95;  8:45  am] 

■iLLMacoot  mo  «o  p 


40  CFR  Part  63 
[A0-FRL-6t83-a] 
RIN  2060-nAC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  Organic  Hazardous  Air 
Pollutants  from  the  Synttietlc  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

SUMMARY:  On  October  24  and  28, 1994, 
EPA  proposed  amendments  to  certain 
aspects  of  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks"  59  FR 
19402  (April  22,  1994)  and  59  FR  29196 
(June  6.  1994)  (collectively  known  as  the 
"hazardous  organic  NESHAP"  or  the 
"HON").  This  action  announces  the 
EPA's  Hnal  decisions  on  those  proposed 
amendments. 

The  rule  is  being  revised  to  provide  a 
deferral  of  HON  requirements  for  source 
owners  or  operators  who  wish  to  make 
an  area  source  certification  and  to 
establish  minimum  documentation 
requirements.  This  action  is  being  taken 
because  EPA  believes  that  in  view  of 
current  circumstances  the  requirements 
of  the  rule  should  not  be  imposed  on 
sources  that  are  likely  to  be  designated 
as  area  sources  in  the  near  future.  The 
rule  is  also  being  revised  to  extend  the 
compUance  date  for  certain  compressors 
and  for  surge  control  vessels  and 
bottoms  receivers  to  allow  the  time 
necessary  for  installation  of  controls. 
The  applicability  of  control 
requirements  for  surge  control  vessels 
and  bottoms  receivers  is  also  being 
revised  to  reduce  confusion  over  the 
rule. 

EFFECTIVE  DATE:  April  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer.  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 


Planning  and  Standards.  Research 
Triangle  Park.  North  Carolina  27711. 
telephone  number  (919)  541-5254. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Federal  Register  Actions 

On  October  24.  1994  (59  FR  53359) 
EPA  announced  that,  pursuant  to  Clean 
Air  Act  section  307(d)(7)(B).  it  was 
reconsidering  certain  portions  of  the 
HON  rule  and  issuing  a  3  month 
administrative  stay.  "The  October  24. 
1994  administrative  stay  applied  only  to 
those  source  owners  or  operators  who 
make  a  representation  in  writing  that 
resolution  of  the  area  source  definition 
issues  could  affect  whether  the  facility 
is  subject  to  the  HON.  As  part  of  that 
action,  EPA  also  proposed  amendments 
to  the  HON  to  establish  procedures  for 
a  source  to  obtain  a  deferral  of  HON 
requirements  for  such  sources  and  to 
establish  minimum  documentation 
requirements. 

In  addition,  on  October  28.  1994  (59 
FR  54131).  EPA  announced  an 
administrative  stay  of  the  effectiveness 
of  the  provisions  of  the  HON  for 
compressors  and  for  surge  control 
vessels  and  bottoms  receivers  for 
sources  subject  to  the  October  24, 1994 
compliance  date.  As  part  of  that  action, 
EPA  also  proposed  amendments  to  the 
HON  to  revise  compliance  dates  for 
compressors  and  for  surge  control 
vessels  and  bottoms  receivers  to  prcvide 
sufficient  time  to  make  the  equipment 
changes  necessary  for  compliance  with 
the  rule.  Provisions  to  document  the  use 
of  the  compliance  extensions  for 
compressors  were  also  proposed. 
Changes  were  also  proposed  to  the 
applicability  of  control  requirements  for 
surge  control  vessels  and  bottoms 
receivers. 

Along  with  both  notices  of  partial  stay 
and  reconsideration.  EPA  also  proposed 
to  extend  the  compliance  dates  beyond 
the  3  months  provided,  as  necessary  to 
complete  reconsideration  and  revision 
of  the  rule  in  question.  On  January  27, 
1995  (60  FR  5320).  EPA  amended  the 
HON  to  extend  the  compliance  dates 
until  April  24.  1995  to  allow  time  to 
complete  the  two  sets  of  revisions  to  the 
rule. 

B.  Public  Participation 

Ten  comment  letters  were  received  on 
each  of  the  two  notices  of  proposed 
amendments.  All  comment  letters 
received  were  from  industry 
representatives  or  trade  associations.  No 
comments  objecting  to  the  EPA's  basic 
approach  were  received  on  either  the 
October  24  or  the  October  28.  1994 
proposed  amendments.  The  significant 
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issues  raised  and  changes  to  the 
proposed  amendments  to  the  rule  are 
summarized  in  this  preamble.  The 
EPA's  responses  to  all  comments  can  be 
found  in  docket  A-90-19.  subcategory 
VII-B  and  A-90-20.  subcategory  VI-B. 
The  response  to  comments  may  also  be 
obtained  from  the  EPA's  Technology 
Transfer  Network  (TTN).  a  network  of 
electronic  bulletin  boards  developed 
and  operated  by  the  Office  of  Air 
Quality  Plaiming  and  Standards.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bits  per  second  (bps) 
modem.  Select  TTN  Bulletin  Board: 
Clean  Air  Act  Amendments  and  select 
menu  item  Recently  Signed  Rules.  If 
more  information  on  TTN  is  needed 
contact  the  systems  operator  at  (919) 
541-5384. 

n.  Summary  of  Amendments  to  Rule 

A.  Deferral  of  Requirements  for  Sources 
Making  an  Area  Source  Certification 

New  paragraphs  §63. 100(b)(4), 
§  63.103(f),  and  §63. 190(b)(7)  and  (b)(8) 
are  added  to  the  rule  to  provide 
procedures  to  certify  and  document  that 
a  source  is  operating  at  emission  levels 
below  the  thresholds  for  a  major  source. 
These  provisions  require  the  owner  or 
operator:  (1)  To  provide  certification 
that  the  source  is  operating  such  that  its 
total  actual  aimual  emissions  are  less 
than  10  tons  of  any  one  hazardous  air 
pollutant  (HAP)  and  less  than  25  tons  of 
multiple  HAP  and  will  continue  to 
operate  at  or  below  this  level  pending 
the  establishment  of  federally 
enforceable  limits;  (2)  to  maintain 
dociunentation  of  the  emission 
calculations;  and  (3)  to  provide  the 
documentation  to  EPA  upon  request.  If, 
in  the  EPA's  judgment,  the  source  does 
not  qualify  as  an  area  source,  the  source 
would  be  notified  and  would  become 
subject  to  the  HON  requirements.  The 
provisions  specify  that  if  the  applicable 
subpart  H  compliance  date  has  already 
passed,  the  source  must  comply  with 
subpart  H  requirements  no  later  than  90 
days  after  the  notification.  The  source 
would  have  the  same  compliance  date 
for  subparts  F  and  G  (i.e.,  April  22, 
1997)  as  other  sources. 

B.  Amendments  to  Compressor 
Provisions,  §  63. 1 64 

Subparts  F  and  I  are  amended  to 
revise  the  compliance  date  for 
compressor  provisions  for  certain 
sources  and  to  establish  a  mechanism 
for  owners  or  operators  to  request  case- 
by-case  compliance  extensions  under 
certain  circumstances.  Specifically. 
§  63.100(k)(4)  is  being  added  to  subpart 
F  and  §  63.190(e)(3)  is  being  added  to 


subpart  I  to  revise  the  compliance  date 
for  compressors  at  process  units  subject 
to  the  October  24, 1994  and  January  23, 
1995  compliance  dates  to  May  10.  1995. 
Section  63.100(k)(5)  is  being  added  to 
subpart  F  and  §§  63.190(e)(4)  is  being 
added  to  subpart  I  to  provide  a 
mechanism  for  owners  or  operators  to 
request  case-by-case  compliance 
extensions  for  delays  due  to 
unavailability  of  parts.  Paragraph 
63.100(k)(6)  is  being  added  to  subpart  F 
and  §  63.190(e)(5)  is  being  added  to 
subpart  I  to  provide  a  simileu' 
mechanism  for  cases  where  a  process 
unit  shutdown  is  necessary  to  permit 
modification  of  the  compressor  seal 
system,  barrier  fluid  system,  or 
connection  of  the  compressor  to  a 
control  device.  Provisions  have  been 
added  to  the  rule  to  provide  a 
comphance  date  of  April  22.  1997  for 
cases  where  replacement  of  the 
compressor  or  recasting  of  the  distance 
piece  is  necessary  for  compliance  with 
§63.164.  These  provisions  are  provided 
in§63.100(k){6)(ii)and 
§63.190(e)(5)(ii). 

C.  Amendments  to  Provisions  for  Surge 
Control  Vessels  and  Bottoms  Receivers, 
§63.170 

This  section  has  been  revised  to 
specify  the  same  control  criteria  and 
requirements  as  are  estabUshed  in 
subpart  G  for  storage  vessels. 
Compliance  with  these  requirements  is 
required  by  April  22.  1997  for  all 
sources  subject  to  the  provisions  of 
subparts  F  and  I. 

D.  Compliance  Extensions  for  Pollution 
Prevention  Measures 

Paragraph  63.100(k)(8)  is  added  to 
subpart  F  to  provide  a  compliance 
extension  for  processes  that  plan  to 
ehminate  the  use  or  production  of  HAP. 

III.  Impacts 

A.  Area  Source  Deferral 

The  compliance  date  extensions  for 
sources  with  actual  emissions  less  than 
10  tons  of  any  single  HAP  or  less  than 
25  tons  of  multiple  HAP's  wrill  not  affect 
the  estimated  emissions  reduction  and 
control  cost  for  the  rule.  The  EPA  did 
not  consider  such  sources  in 
development  of  the  rule. 

B.  Surge  Control  Vessels  and  Bottoms 
Receivers 

The  revisions  to  the  compliance  date 
and  the  control  requirements  for  surge 
control  vessels  and  bottoms  receivers 
will  not  affect  the  estimated  emissions 
reduction  and  control  cost  for  the  rule. 
As  described  in  the  October  28.  1994 
Federal  Register  (59  FR  54157).  EPA 
considered  these  items  of  process 


equipment  to  be  either  process  vents  or 
storage  vessels.  Thus,  the  estimated 
emission  reductions  and  control  costs 
always  reflected  application  of  the 
control  criteria  and  requirements  in 
tables  2  and  3  to  subpart  H  to  these 
vessels. 

C.  Compressors 

The  revisions  to  the  compliance  date 
for  compressors  provisions  are 
estimated  to  have  a  negligible  effect  on 
the  emissions  reduction  from  the 
equipment  leak  control  requirements. 
Emissions  from  compressors  contribute 
only  a  small  portion  of  the  estimated 
emissions  from  equipment  leaks 
because  there  are  very  few  compressors 
located  in  synthetic  organic  chemical 
manufacturing  industry  (SOCMI) 
process  vmits.  It  is  expected  that  only  a 
small  number  of  those  compressors 
would  need  to  use  these  comphance 
extensions.  Moreover,  lower  overall 
emissions  are  expected  in  cases  where 
a  process  unit  shutdown  is  necessary  to 
install  the  replacement  seal  system  or 
barrier  fluid  system  or  to  permit 
connecting  the  compressor  to  a  control 
device.  These  revisions  to  subpart  H  are 
not  expected  to  affect  the  estimated  cost 
of  compliance  with  the  rule. 

rv.  Summary  of  Major  Comments, 
Responses,  and  Changes  to  the  Proposal 

A.  Area  Source  Deferral 

The  major  area  of  comment  on  the 
October  24, 1994  proposal  concerned 
the  proposed  docvunentation 
requirements  and  the  request  for 
comment  on  whether  more  extensive 
monitoring  and  recordkeeping  would  be 
appropriate.  Several  commenters 
recommended  that  EPA  not  impose 
excessive  documentation  and 
recordkeeping  requirements  for  sources 
with  actual  emissions  below  the  major 
source  threshold.  The  commenters 
reasoned  that  the  nature  of  the 
operations  that  would  qualify  for  this 
deferral  and  existing  non-Federal  rules 
should  provide  adequate  assurance  of 
maintenance  of  the  emission  levels.  No 
comments  were  received  that  supported 
requiring  recordkeeping  and  reporting 
beyond  that  specified  in  the  proposed 
amendments  to  the  rule.  One 
commenter  also  questioned  EPA's 
position  that  toxic  release  inventory 
(TRI)  data  would  not  sufficiently 
document  the  basis  for  the  emission 
calculations.  The  commenter  noted  that 
the  TRI  estimates  are  subject  to  audit 
and  every  calculation  and  assumption 
used  must  be  documented.  This 
commenter  also  stated  that  many 
facilities  are  using  the  same  data  base 
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for  TRl  reporting  as  they  are  using  for 
the  Title  V  permit  program. 

Since  no  comments  were  received 
indicating  a  need  for  additional 
monitoring  and  documentation  of  these 
sources,  the  EPA  concluded  that 
additional  documentation  of  the 
emissions  from  these  sources  is  not 
warranted  considering  the  nature  and 
length  of  this  deferral.  The  EPA  also 
reexamined  the  question  of  whether  TRI 
data  would  be  acceptable  for 
documenting  the  basis  for  the  emission 
estimates.  The  EPA  concluded  that  TRl 
data  would  provide  adequate 
documentation  for  this  interim  deferral 
since  the  TRl  data  would  be  of  sufficient 
precision  and  accuracy  in  light  of  the 
nature  and  length  of  the  deferral.  In 
light  of  this  conclusion,  EPA  also 
concluded  that  allowing  use  of  the  TRI 
documentation  would  avoid  imposing 
an  unproductive  and  unnecessary 
additional  recordkeeping  requirement 
since  it  is  hkely  that  companies  will 
establish  one  system  for  emission 
estimates  for  TRi  compliance  as  well  as 
for  other  air  programs.  This  would  have 
the  additional  beneHt  of  promoting  use 
of  one  emissions  recordkeeping  system 
for  a  facility:  thus,  benefiting  both  the 
owner  or  operator  of  the  facility  as  well 
as  permitting  authority.  Therefore. 
§63.100{b)(4)(i)(B)and 
§63.190{b)(7)(i)(B)  have  been  revised  to 
specifically  state  that  data  reported 
under  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  313  may  be 
used  to  satisfy  the  documentation 
requirements.  These  paragraphs  have 
also  been  edited  to  clarify  that  use  of 
"accepted  engineering  practices"  to 
determine  annual  HAP  emissions  from 
each  emission  point  at  the  plant  site,  is 
an  acceptable  alternative  to  the 
calculation  procedures  in  $63,150  of 
subpart  G.  or  the  early  reduction 
demonstration  procedures.  The  wording 
of  the  proposed  amendment  would  only 
have  allowed  use  of  "accepted 
engineering  practices"  where  the  other 
procedures  were  unavailable.  Because 
those  other  procedures  also  involve 
some  use  of  engineering  judgment  there 
is  no  reason  to  limit  use  of  accepted 
engineering  practices  to  cases  where  the 
other  procedures  are  unavailable. 

B.  Compressors 

One  commenter  recommended  that 
provisions  for  compliance  extensions 
also  include  situations  where 
modification  of  a  compressor  is 
necessary  to  allow  connecting  the 
compressor  to  a  control  device.  The 
commenter  noted  that  this  kind  of 
equipment  modification  requires  the 
same  degree  of  planning  and  evaluation 
as  the  situations  described  in  the 


October  28.  1994  proposal.  This 
commenter  also  requested  that  EPA 
allow  up  to  April  22,  1997  for  cases 
where  replacement  of  a  compressor  is 
necessary.  The  commenter  explained 
that  this  additional  time  is  necessary 
since  in  some  States  construction 
permits  must  be  obtained  for  these 
modiRcations.  The  EPA  agrees  that 
these  additional  situations  are  similar  to 
the  situations  described  in  the  October 
28.  1994  Federal  Register  and. 
therefore,  allowing  additional  time  for 
these  cases  is  appropriate.  These  cases 
were  not  included  in  the  proposal  due 
to  uncertainty  regarding  the  need  to 
provide  for  these  cases.  The  final 
provisions  allow  owners  or  operators  to 
request  case-by-case  compliance 
extensions  for  these  additional  cases  as 
well  as  for  replacement  of  the  seal 
system  or  the  barrier  fluid  system  where 
additional  time  is  necessary  due  to  the 
unavailability  of  parts  or  until  the  next 
process  unit  shutdown. 

C.  Surge  Control  Vessels  and  Bottoms 
Receivers 

There  were  no  adverse  comments  on 
the  proposed  revisions  to  the  definition 
of  surge  control  vessel  or  the  revisions 
to  include  the  same  control  criteria  as 
applied  to  storage  vessels  in  subpart  G. 
Several  commenters  requested 
clarification  of  certain  aspects  of  the 
proposed  provisions.  The  more 
substantive  of  these  comments  was  a 
request  for  clarification  of  whether  the 
same  controls  that  are  acceptable  for 
storage  vessels  would  be  acceptable  for 
compliance  with  §63.170.  The 
commenter  noted  that  it  appeared  that 
EPA  intended  this,  but  the  rule  seemed 
to  not  allow  the  use  of  floating  roof 
controls  for  surge  control  vessels.  The 
EPA  agrees  that  it  was  intended  that  the 
same  controls  be  allowed  for  this 
equipment  as  for  storage  vessels. 
Section  63.170  was  revised  to 
specifically  provide  that  use  of  floating 
roof  controls  that  meet  the 
specifications  of  §  63. 1 19  (b)  or  (c)  are 
acceptable  means  of  compliance. 

D.  Compliance  Extensions  for  Pollution 
Prevention  Measures 

The  only  comments  received  on  this 
proposed  provision  was  support  for 
correcting  the  original  drafting 
oversight.  Thus,  there  were  no  changes 
to  the  proposed  provisions. 

V.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  judicial  review  of  the 
actions  taken  by  this  final  rule  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 


within  60  days  of  today's  publication  of 
this  action.  Under  section  307(b)(2)  of 
the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

VI.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (OMB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(2136);  U.S.  Environmental  Protection 
Agency;  401  M  Street.  SW..  Washington. 
LX:  20460  or  by  calling  (202)  260-2740. 

Today's  changes  to  the  NESHAP 
would  have  a  minor  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  added  provisions 
provide  a  mechanism  to  request 
compliance  extensions  and  are  not 
required  reports.  Therefore,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

The  HON  rule  promulgated  on  April 
22.  1994  was  considered  "significant" 
under  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  proposed 
today  would  revise  compliance  dates  to 
provide  the  time  necessary  for 
installation  of  controls  and  do  not  add 
any  additional  control  requirements. 
The  EPA  believes  that  these  proposed 
amendments  would  have  a  negligible 
impact  on  the  results  of  the  RIA  and  the 
change  is  considered  to  be  within  the 
uncertainty  of  the  analysis.  For  the 
reasons  discussed  in  section  III,  the 
impacts  on  emissions  reduction  are  also 
believed  to  be  negligible. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  FlexibiUty  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 


List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  28.  1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  Chapter  1  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows. 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7414, 
7416,  and  7601. 

2.  Section  63.100  is  amended  by 
revising  paragraph  (b)  introductory  text, 
by  adding  paragraph  (b)(4).  by  revising 
paragraph  (k)  introductory  text,  by 
revising  the  first  sentence  of  paragraph 
(k)(3),  and  by  adding  paragraphs  (k)(4) 
through  (k)(8)  to  read  as  follows: 

S  63.100    Applicability  and  designation  of 
aourca. 

•  *        •        •        * 

(b)  Except  as  provided  in  paragraphs 
(b)(4)  and  (c)  of  this  section,  the 
provisions  of  subparts  F,  G,  and  H  of 
this  part  apply  to  chemical 
manufacturing  process  units  that  meet 
all  the  criteria  specified  in  paragraphs 
(b)(1).  (b)(2),  and  (b)(3)  of  this  section: 

•  *        *        *        • 

(4)  The  owner  or  operator  of  a 
chemical  manufacturing  processing  unit 
is  exempt  from  all  requirements  of 
subparts  F,  G,  and  H  until  not  later  than 
April  22, 1997  if  the  owner  or  operator 
certifies,  in  a  notification  to  the 
appropriate  EPA  Regfonal  Office,  not 
later  than  May  10,  1995  that  the  plant 
site  at  which  the  chemical 
manufacturing  processing  unit  is 
located  emits,  and  will  continue  to  emit, 
during  any  12-month  period,  less  than 
10  tons  per  year  of  any  individual  HAP, 
and  less  than  25  tons  per  year  of  any 
combination  of  HAP. 

(i)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are  not 
federally  enforceable  (as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  shall  document  the  basis  for 
the  determination  as  specified  in 
paragraphs  (b)(4)(i)(A)  through 
(b)(4)(i)(C)  and  comply  with  the 
recordkeeping  requirement  in  63.103(f). 

(A)  The  owner  or  operator  shall 
identify  all  HAP  emission  points  at  the 


plant  site,  including  those  emission 
points  subject  to  and  emission  points 
not  subject  to  subparts  F,  G,  and  H; 

(B)  The  owner  or  operator  shall 
calculate  the  amount  of  annual  HAP 
emissions  released  from  each  emission 
point  at  the  plant  site,  using  acceptable 
measurement  or  estimating  techniques 
for  maximum  operating  conditions  at 
the  plant  site.  Examples  of  estimating 
procedures  that  are  considered 
acceptable  include  the  calculation 
procedures  in  §  63.150  of  subpart  G,  the 
early  reduction  demonstration 
procedures  specified  in  §§  63.74  (c)(2), 
(c)(3),  (d)(2),  (d)(3),  and  (g),  or  accepted 
engineering  practices.  If  the  total  annual 
HAP  emissions  for  the  plant  site  are 
annually  reported  under  Emergency 
Planning  and  Commimity  Right-to- 
Know  Act  (EPCRA)  section  313,  then 
such  reported  annual  emissions  may  be 
used  to  satisfy  the  requirements  of 
§63.100(b)(4)(i)(B). 

(C)  The  owner  or  operator  shall  simi 
the  amount  of  annual  HAP  emissions 
from  all  emission  points  on  the  plant 
site.  If  the  total  emissions  of  any  one 
HAP  are  less  than  10  tons  per  year  and 
the  total  emissions  of  any  combination 
of  HAP  are  less  than  25  tons  per  year, 
the  plant  site  qualifies  for  the  exemption 
described  in  paragraph  (b)(4)  of  this 
section,  provided  that  emissions  are 
kept  below  these  thresholds. 

(ii)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are 
federally  enforceable  (as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  is  not  subject  to  the  provisions 
of  paragraph  (b)(4)  of  this  section. 
»        *        *        *        * 

(k)  Except  as  provided  in  paragraphs 
(1)  and  (m)  of  this  section,  sources 
subject  to  subparts  F,  G,  or  H  of  this  part 
are  required  to  achieve  compliance  on 
or  before  the  dates  specified  in 
paragraphs  (k)(l)  through  (k)(8)  of  this 
section. 
•         *        *        *        « 

(3)  Existing  sources  shall  be  in 
compliance  with  subpart  H  of  this  part 
no  later  than  the  dates  specified  in 
paragraphs  (k)(3)(i)  through  (k)(3){v)  of 
this  section,  except  as  provided  for  in 
paragraphs  (k)(4)  through  (k)(8)  of  this 
section.  *  *  * 

(4)  Existing  chemical  manufacturing 
process  units  in  Groups  I  and  II  as 
identified  in  table  1  of  this  subpart  shall 
be  in  compliance  with  the  requirements 
of  §  63.164  of  subpart  H  no  later  than 
May  10, 1995  for  any  compressor 
meeting  one  or  more  of  the  criteria  in 
paragraphs  (k)(4)(i)  through  (k)(4)(iv)  of 
this  section,  if  the  work  can  be 
accomplished  without  a  process  unit 


shutdown,  as  defined  in  §  63.161  in 
subpart  H. 

(i)  The  seal  system  will  be  replaced; 

(ii)  A  barrier  fluid  system  will  be 
installed; 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the 
existing  barrier  fluid  system;  or 

(iv)  The  compressor  must  be  modified 
to  permit  connecting  the  compressor  to 
a  closed  vent  system. 

(5)  Existing  chemical  manufacturing 
process  units  shall  be  in  compliance 
with  the  requirements  of  §  63.164  in 
subpart  H  no  later  than  1  year  after  the 
applicable  compliance  date  specified  in 
paragraph  (k)(3)  of  this  section,  for  any 
compressor  meeting  the  criteria  in 
paragraphs  (k)(5)(i)  through  (k)(5)(iv)  of 
this  section. 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(k)(4)  (i)  through  (iv)  of  this  section; 

(ii)  The  work  can  be  accomplished 
without  a  process  unit  shutdown  as 
defined  in  §  63.161  of  subpart  H; 

(iii)  The  additional  time  is  actually 
necessary  due  to  the  unavailability  of 
parts  beyond  the  control  of  the  owner  or 
operator;  and 

(iv)  The  owner  or  operator  submits  a 
request  to  the  appropriate  EPA  Regional 
Office  at  the  addresses  listed  in  §  63.13 
of  subpart  A  of  this  part  no  later  than 
45  days  before  the  applicable 
compliance  date  in  paragraph  (k)(3)  of 
this  section,  but  in  no  event  earlier  than 
May  10. 1995.  The  request  shall  include 
the  information  specified  in  paragraphs 
(k)(5)(iv)(A)  through  (k)(5)(iv)(E)  of  this 
section.  Unless  the  EPA  Regional  Office 
objects  to  the  request  within  30  days 
after  receipt,  the  request  shall  be 
deemed  approved. 

(A)  The  name  and  address  of  the 
owner  or  operator  and  the  address  of  the 
existing  source  if  it  differs  from  the 
address  of  the  owner  or  operator; 

(B)  The  name,  address,  and  telephone 
number  of  a  contact  person  for  further 
information; 

(C)  An  identification  of  the  chemical 
manufacturing  process  unit,  and  of  the 
specific  equipment  for  which  additional 
compliance  time  is  required; 

(D)  The  reason  compliance  can  not 
reasonably  be  achieved  by  the 
applicable  date  specified  in  paragraphs 
(k)(3)(i)  through  (k)(3)(v)  of  this  section: 
and 

(E)  The  date  by  which  the  owner  or 
operator  expects  to  achieve  compliance. 

(6)(i)  If  compliance  with  the 
compressor  provisions  of  §  63.164  of 
subpart  H  of  this  part  can  not  reasonably 
be  achieved  without  a  process  unit 
shutdowm,  as  defined  in  §  63.161  of 
subpart  H,  the  owner  or  operator  shall 
achieve  compliance  no  later  than  April 
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22.  1996.  except  as  provided  for  in 
paragraph  (k)(6)(ii)  of  this  section.  The 
owner  or  operator  who  elects  to  use  this 
provision  shall  comply  with  the 
requirements  of  §63. 103(g)  of  this 
subpart. 

(ii)  If  compliance  with  the  compressor 
provisions  of  §  63. 164  of  subpart  H  of 
this  part  can  not  be  achieved  without 
replacing  the  compressor  or  recasting 
the  distance  piece,  the  owner  or 
operator  shall  achieve  compliance  no 
later  than  April  22.  1997.  The  owner  or 
operator  who  elects  to  use  this  provision 
shall  also  comply  with  the  requirements 
of  §  63.103(g)  of  this  subpart. 

(7)  Existing  sources  shall  be  in 
compliance  with  the  provisions  of 

§  63. 1 70  of  subpart  H  no  later  than  April 
22.  1997. 

(8)  If  an  owner  or  operator  of  a 
chemical  manufacturing  process  unit 
subject  to  the  provisions  of  subparts  F. 
G.  and  H  of  part  63  plans  to  implement 
pollution  prevention  measures  to 
eliminate  the  use  or  production  of  HAP 
listed  in  table  2  of  this  subpart  by 
October  23.  1995.  the  provisions  of 
subpart  H  do  not  apply  regardless  of  the 
compliance  dates  specified  in  paragraph 
(k)(3)  of  this  section.  The  owner  or 
operator  who  elects  to  use  this  provision 
shall  comply  with  the  requiremeiAs  of 

§  63.103(h)  of  this  subpart. 

•  •        •        •        • 

3.  Section  63. 101  is  amended  by 
revising  the  definition  of  "surge  control 
vessel"  in  paragraph  (b)  to  read  as 
follows: 

§03.101    OaflnMon*. 

•  •         *         •         • 

(b)*   •   • 

Surge  control  vessel  means  feed 
dnuns.  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  chemical  manufacturing 
process  unit  when  in-process  storage, 
mixing,  or  management  of  flow  rates  or 
volumes  is  needed  to  assist  in 
production  of  a  product. 

•  •        •        »        • 

4.  Section  63.103  is  amended  by 
adding  paragraphs  (0.  (g).  and  (h)  to 
read  as  follows: 

§  63. 1 03    Qerwral  compliance,  reporting 
and  recordkeeping  requirements. 

•  ft         *         •         ft 

(f)  To  qualify  for  the  exemption 
specified  in  §  63.100(b)(4)  of  this 
subpart,  the  owner  or  operator  shall 
maintain  the  documentation  of  the 
information  required  pursuant  to 
§63.100(b)(4)(i).  and  documentation  of 
any  update  of  this  information 
requested  by  the  EPA  Regional  Office, 
and  shall  provide  the  documt^ntation  to 
the  EPA  Regional  Office  upon  request. 


The  EPA  Regional  Office  will  notify  the 
owner  or  operator,  after  reviewing  such 
documentation,  if  the  source  does  not 
qualify  for  the  exemption  specified  in 
§  63.100(b)(4)  of  this  section.  In  such 
cases,  compliance  with  subpart  H  shall 
be  required  no  later  than  90  days  after 
expiration  of  the  applicable  compliance 
date  in  §  63.100(k)(3),  but  in  no  event 
earlier  than  90  days  after  the  date  of 
such  notification  by  the  EPA  Regional 
Office.  Compliance  with  subparts  F  and 
G  shall  be  no  later  than  April  22.  1997. 
unless  an  extension  has  been  granted  by 
the  EPA  Regional  Office  or  operating 
permit  authority  as  provided  in  §  63.6(i) 
of  subpart  A  of  this  pari. 

(g)  An  owner  or  operator  who  elects 
to  use  the  compliance  extension 
provisions  of  §63.100(k)(6)(i)  or  (ii) 
shall  submit  a  compliance  extension 
request  to  the  appropriate  EPA  Regional 
Office  no  later  than  45  days  before  the 
applicable  compliance  date  in 
§63.100(k)(3).  but  in  no  event  is 
submittal  required  earlier  than  May  10. 
1995.  The  request  shall  contain  the 
information  specified  in 
S63.100(k)(5)(iv)  and  the  reason 
compliance  can  not  reasonably  be 
achieved  without  a  process  unit 
shutdown,  as  defined  in  40  CFR  63.161 
or  without  replacement  of  the 
compressor  or  recasting  of  the  distance 
piece. 

(h)  An  owner  or  operator  who  elects 
to  use  the  compliance  extension 
provisions  of  §63.100(k)(8)  shall  submit 
to  the  appropriate  EPA  Regional  Office 
a  brief  description  of  the  process 
change,  identify  the  HAP  eliminated, 
and  the  expected  date  of  cessation  of 
use  or  production  of  HAP.  The 
description  shall  be  submitted  no  later 
than  May  10.  1995  or  with  the  Notice  of 
Compliance  Status  as  required  in 
§  63.182(c)  of  subpart  H.  whichever  is 
later. 


Subpart  G — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  Synthetic  Organic 
Chemical  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

5.  Section  63.111  is  amended  by 
adding  the  definition  of  "surge  control 
vessel"  to  read  as  follows: 

S  63.1 11     Definitions. 

•  0  •  *  • 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  chemical  manufacturing 
process  unit  when  in-process  storage, 
mixing,  or  management  of  fiow  rates  or 


volumes  is  needed  to  assist  in 
production  of  a  product. 


Subpart  H — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  tor  Equipment  Leaks 

6.  Section  63.161  is  amended  by 
revising  the  definition  of  "compliance 
date"  and  the  definition  of  "surge 
control  vessel"  to  read  as  follows: 

f  63. 161     Definitions. 

•  •         ft         *         * 

Compliance  date  means  the  dates 
specified  in  §63.100(k)  or  §63.100(1)0) 
of  subpart  F  of  this  part  for  process  units 
subject  to  subpart  F  of  this  part;  the 
dates  specified  in  §  63.190(e)  of  subpart 
I  of  this  part  for  process  units  subject  to 
subpart  I  of  this  part.  For  sources  subject 
to  other  subparts  in  40  CFR  part  63  that 
reference  this  subpart,  compliance  date 
will  be  defined  in  those  subparts. 
However,  the  compliance  date  for 
§63.170  shall  be  no  later  than  3  years 
after  the  effective  date  of  those  subparts 
unless  otherwise  specified  in  such  other 
subparts. 

•  •         •        •        • 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  unit  (as  defined  in  the 
specific  subpart  that  references  this 
subpart)  when  in-process  storage, 
mixing,  or  management  of  flow  rates  or 
volumes  is  needed  to  assist  in 
production  of  a  product. 
***** 

7.  Section  63.170  is  revised  to  read  as 
follows: 

§  63.170    Standards:  Surge  control  vessels 
and  trattoms  receivers. 

Each  surge  control  vessel  or  bottoms 
receiver  that  is  not  routed  back  to  the 
process  and  that  meets  the  conditions 
specified  in  table  2  or  table  3  of  this 
subpart  shall  be  equipped  with  a  closed- 
vent  system  that  routes  the  organic 
vapors  vented  from  the  surge  control 
vessel  or  bottoms  receiver  back  to  the 
process  or  to  a  control  device  that 
complies  with  the  requirements  in 
§63.172  of  this  subpart,  except  as 
provided  in  §  63.162(b)  of  this  subpart, 
or  comply  with  the  requirements  of 
§63.11 9(b)  or  (c)  of  subpart  G  of  this 
part. 

8.  Subpart  H  is  amended  by  adding 
tables  2  and  3  to  read  as  follows: 


Table  2  to  Subpart  H.— Surge 
Control  Vessels  and  Bottoms 
Receivers  at  Existing  Sources 


Vessel  capacity  (cubic  meters) 


75  <  capacity  <  1 51 
151  <  capacity 


-Vapor  pres- 
sure' 
(kilopascals) 


>13.1 
>5.2« 


'  Maximum  true  vapor  pressure  of  total  or- 
ganic HAP  at  operating  temperature  as  de- 
fined in  sutjpart  G  of  this  part. 

Table  3  to  Subpart  H.— Surge 
Control  Vessels  and  Bottoms 
Receivers  at  New  Sources 


Vessel  capacity  (cubic  meters) 

Vapor  pres- 
sure' 
(kilopascals) 

38  <  caoacitv  <  1 51   

^13.1 

151  <  capacity 

>0.7 

'  Maximum  true  vapor  pressure  of  total  or- 
ganic HAP  at  operating  temperature  as  de- 
fined in  sutipan  G  of  this  part. 

Subpart  I — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipment  Leaks 

9.  Section  63.190  is  amended  by 
revising  paragraph  (b)  introductory  text, 
by  adding  paragraph  (b)(7),  by  revising 
paragraph  (e)(2),  and  by  adding 
paragraphs  (e)(3)  through  (e)(6)  to  read 
as  follows: 

§  63.190    Applicability  and  designation  of 
source. 


(b)  Except  as  provided  in  paragraph 
(b)(7)  of  this  section,  the  provisions  of 
subparts  I  and  H  of  this  part  apply  to 
emissions  of  the  designated  organic 
HAP  from  the  processes  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  that  are  located  at  a  plant  site 
that  is  a  major  source  as  defined  in 
section  112(a)  of  the  Act.  The  specified 
processes  are  further  defined  in 
§63.191. 
***** 

(7)  The  owner  or  operator  of  a  plant 
site  at  which  a  process  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  is  located  is  exempt  from  all 
requirements  of  subpart  I  until  not  later 
than  April  22, 1997,  if  the  owner  or 
operator  certifies,  in  a  notification  to  the 
appropriate  EPA  Regional  Office,  not 
later  than  May  10,  1995  that  the  plant 
site  at  which  the  process  is  located 
emits,  and  will  continue  to  emit,  during 
any  12-month  period,  less  than  10  tons 
per  year  of  any  individual  HAP.  and  less 


than  25  tons  per  year  of  any 
combination  of  HAP. 

(i)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are  not 
federally  enforceable  (as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  shall  dociunent  the  basis  for 
the  determination  as  specified  in 
paragraphs  (b)(7)(i)(A)  through 
(b)(7)(i)(C). 

(A)  The  owner  or  operator  shall 
identify  all  HAP  emission  points  at  the 
plant  site,  including  those  emission 
points  subject  to  and  emission  points 
not  subject  to  subparts  F,  G,  and  H  of 
this  part; 

(B)  The  owner  or  operator  shall 
calculate  the  amount  of  annual  HAP 
emissions  released  from  each  emission 
point  at  the  plant  site,  using  acceptable 
measurement  or  estimating  techniques 
for  maximum  operating  conditions  at 
the  plant  site.  Examples  of  estimating 
procediu-es  that  are  considered 
acceptable  include  the  calculation 
procediu^s  in  §  63.150  of  subpart  G,  the 
early  reduction  demonstration 
procedures  specified  in  §§  63.74(c)(2), 
(c)(3),  (d)(2).  (d)(3),  and  (g),  or  accepted 
engineering  practices.  If  the  total  armual 
HAP  emissions  for  the  plant  site  are 
annually  reported  under  EPCRA  section 
313,  then  such  reported  annual 
emissions  may  be  used  to  satisfy  the 
requirements  of  this  paragraph. 

(C)  The  owner  or  operator  shall  sum 
the  amount  of  annual  HAP  emissions 
from  all  emission  points  on  the  plant 
site.  If  the  total  emissions  of  any  one 

.  HAP  are  less  than  10  tons  per  year  and 
the  total  emissions  of  any  combination 
of  HAP  are  less  than  25  tons  per  year, 
the  plant  site  qualifies  for  the  exemption 
described  in  paragraph  (b)(7)  of  this 
section,  provided  that  emissions  are 
kept  Ijelow  these  thresholds. 

(ii)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are 
federally  enforceable,  and  the  plant  site 
is  not  a  major  source  (as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  is  not  subject  to  the  provisions 
of  paragraph  (b)(7)  of  this  section. 
***** 

(e)  *   *   * 

(2)  Existing  sources  shall  comply  no 
later  than  October  24, 1994,  except  as 
provided  in  paragraphs  (e)(3)  through 
(e)(6)  of  this  section  or  unless  an 
extension  has  been  granted  by  the  EPA 
Regional  Office  or  operating  permit 
authority,  as  provided  in  §  63.6(i)  of 
subpart  A  of  this  part. 

(3)  Existing  process  units  shall  be  in 
compliance  with  the  requirements  of 
§  63.164  of  subpart  H  no  later  than  May 
10,  1995  for  any  compressor  meeting 
one  or  more  of  the  criteria  in  paragraphs 


(e)(3)(i)  through  (e)(3)(iv)  of  this  section, 
if  the  work  can  be  accomplished 
without  a  process  unit  shutdown,  as 
defined  in  §63.161. 

(i)  The  seal  system  will  be  replaced; 

(ii)  A  barrier  fluid  system  will  be 
installed; 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the 
existing  barrier  fluid  system;  or 

(iv)  The  compressor  must  be  modified 
to  permit  connecting  the  compressor  to 
a  closed  vent  system. 

(4)  Existing  process  units  shall  be  in 
compliance  with  the  requirements  of 
§  63.164  of  subpart  H  no  later  than 
January  23, 1996,  for  any  compressor 
meeting  the  criteria  in  paragraphs 
(e)(4)(i)  through  (e)(4)(iv)  of  this  section. 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(e)(3)  (i)  through  (iv)  of  this  section; 

(ii)  The  work  can  be  accomplished 
without  a  process  unit  shutdown  as 
defined  in  §63.161; 

(iii)  The  additional  time  is  actually 
necessary  due  to  the  unavailability  of 
parts  beyond  the  control  of  the  owner  or 
operator;  and 

(iv)  The  owner  or  operator  submits  a 
request  to  the  appropriate  EPA  Regional 
Office  at  the  addresses  listed  in  §63.13 
of  subpart  A  of'this  part  no  later  than 
May  10,  1995.  The  request  shall  include 
the  information  specified  in  paragraphs 
(e)(4)(iv)(A)  through  (e)(4)(iv)(E)  of  this 
section.  Unless  the  EPA  Regional  Office 
objects  to  the  request  within  30  days 
after  receipt,  the  request  shall  be 
deemed  approved. 

(A)  The  name  and  address  of  the 
owner  or  operator  and  the  address  of  the 
existing  source  if  it  differs  from  the 
address  of  the  owner  or  operator; 

(B)  The  name,  address,  and  telephone 
number  of  a  contact  person  for  further 
information; 

(C)  An  identification  of  the  process 
unit,  and  of  the  specific  equipment  for 
which  additional  compliance  time  is 
required; 

(D)  The  reason  compliance  caimot 
reasonably  be  achieved  by  May  10, 
1995;  and 

(E)  The  date  by  which  the  owner  or 
operator  expects  to  achieve  compliance. 

(5)(i)  If  compliance  with  the 
compressor  provisions  of  §  63.164  of 
subpart  H  of  this  part  cannot  reasonably 
be  achieved  without  a  process  unit 
shutdown,  as  defined  in  §63.161  of 
subpart  H,  the  owner  or  operator  shall 
achieve  compliance  no  later  than  April 
22,  1996,  except  as  provided  in 
paragraph  (e)(5)(ii)  of  this  section.  The 
owner  or  operator  who  elects  to  use  this 
provision  shall  also  comply  vnth  the 
requirements  of  §  63.192(g)  of  this 
subpart. 
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(ii)  If  compliance  with  the  compressor 
provisions  of  §  63. 164  of  subpart  H  of 
this  part  cannot  be  achieved  without 
replacing  the  compressor  or  recasting 
the  distance  piece,  the  owner  or 
operator  shall  achieve  compliance  no 
later  than  April  22,  1997.  The  owner  or 
operator  who  elects  to  use  this  provision 
shall  also  comply  with  the  requirements 
of  §  63.192(g)  of  this  subpart. 

(6)  Existing  sources  shall  be  in 
compliance  with  the  provisions  of 
§63.170  of  subpart  H  no  later  than  April 
22.  1997. 


compresso.'  or  recasting  of  the  distance 
piece. 

•        •        •         •        • 

|FR  Doc.  95-ai99  Filed  4-7-95:  8:45  ami 
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10.  Section  63.191  is  amended  by 
revising  the  definition  of  "surge  control 
vessel"  in  paragraph  (b)  to  read  as 
follows: 

§63.191     Definitions. 

•  •         •         •         * 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  unit  when  in-process 
storage,  mixing,  or  management  of  flow 
rates  or  volumes  is  needed  to  assist  in 
production  of  a  product. 

11.  Section  63.192  is  amended  by 
adding  paragraphs  (I)  and  (m)  to  read  as 
follows: 

163.192    Standard. 

•  •        •         •        • 

(1)  To  qualify  for  the  exemption 
specified  in  §63. 190(b)(7)  of  this 
subpart,  the  owner  or  operator  shall 
maintain  the  documentation  of  the 
information  required  pursuant  to 
§63.190(b)(7)(i),  and  documentation  of 
any  update  of  this  information 
requested  by  the  EPA  Regional  Office, 
and  shall  provide  the  documentation  to 
the  EPA  Regional  Office  upon  request. 
The  EPA  Regional  Office  will  notify  the 
owner  or  operator,  after  reviewing  such 
documentation,  whether,  in  the  EPA 
Regional  Office's  judgement,  the  source 
does  not  qualify  for  the  exemption 
specified  in  §63. 190(b)(7)  of  this 
subpart.  In  such  cases,  compliance  with 
this  subpart  shall  be  required  no  later 
than  90  days  after  the  date  of  such 
notification  by  the  EPA  Regional  Office. 

(m)  An  owner  or  operator  who  elects 
to  use  the  compliance  extension 
provisions  of  §63. 190(e)(5)  (i)  or  (ii) 
shall  submit  a  compliance  extension 
request  to  the  appropriate  EPA  Regional 
Office  no  later  than  May  10. 1995.  The 
request  shall  contain  the  information 
specified  in  §63.190(e)(4)(iv)  and  the 
reason  compliance  cannot  reasonably  be 
achieved  without  a  process  unit 
shutdown,  as  defined  in  §  63.161  of 
subpart  H  or  replacement  of  the 
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Categories:  Organic  Hazardous  Air 
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AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  corrects  errors 
and  clarifies  regulatory  text  of  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks,"  which  was  issued  as  a  final  rule 
on  April  22, 1994  and  June  6.  1994.  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON. 

EFFECTIVE  DATE:  The  direct  final  rule 
will  be  effective  May  22.  1995,  unless 
significant,  adverse  comments  are 
received  by  May  10,  1995.  If  significant, 
adverse  comments  are  timely  received 
on  any  provision  of  the  direct  final  rule, 
that  provision  of  the  direct  final  rule 
will  be  withdrawn  and  only  those 
provisions  on  which  no  such  adverse 
comments  are  received  will  become 
effective  on  May  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  CaroUna  27711, 
telephone  number  (919)  541-5254. 
SUPPLEMENTARY  INFORMATION:  If 
significant  adverse  comments  are  timely 
received  on  any  provision  of  this  direct 
final  rule,  all  such  comments  will  be 
addressed  in  a  subsequent  final  rule 
based  on  those  provisions  of  the 
proposed  rule  contained  in  the 
Proposed  Rules  Section  of  this  Federal 
Register  that  is  identical  to  this  direct 
final  rule.  Such  provisions  will  be 
withdrawn  from  the  Direct  Final  Rule. 


Provisions  of  the  Direct  Final  Rule  that 
do  not  receive  timely  significant  adverse 
comment  will  become  final  40  days 
from  today's  Federal  Register  Notice.  If 
no  significant  adverse  comments  are 
timely  filed  on  any  provision  of  this 
direct  final  rule  then  the  entire  direct 
final  rule  will  become  effective  40  days 
from  today's  Federal  Register  notice 
and  no  further  action  is  contemplated 
on  the  parallel  proposal  published 
today. 

On  April  22.  1994  (59  FR  19402).  and 
June  6.  1994  (59  FR  29196).  the 
Environmental  Protection  Agency  (EPA) 
promulgated  in  the  Federal  Register 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
the  synthetic  organic  chemical 
manufacturing  industry  (SOCMI).  and 
for  several  other  processes  subject  to  the 
equipment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F.  G.  H.  and  I  in  40  CFR  part 
63.  and  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP.  or  the 
HON. 

This  document  corrects  several 
oversights  in  the  drafting  of  subparts  F, 
H.  and  I  of  the  final  regulation.  Also, 
several  definitions  are  being  added  to 
subparts  H  and  I  to  clarify  the  intent  of 
certain  provisions  in  these  subparts. 
These  changes  do  not  significantly 
modify  the  requirements  of  the 
regulation. 

I.  Description  of  Changes 

"  A.  Compliance  Dates  for  Emission 
Points  at  Existing  Sources  Affected  by 
Operational  Changes 

Subparts  F  and  G  established 
administrative  procedures  to  address 
operational  changes  that  were  believed 
likely  to  occur  at  SOCMI  facilities. 
These  procedures  specify  the 
notification  and  approval  requirements 
for  each  type  of  change  as  well  as  the 
compliance  date  for  equipment  affected 
by  the  change.  When  these  provisions 
(§  63.100(1))  were  drafted  the  need  to 
include  surge  control  vessels  and 
bottoms  receivers  in  the  list  of  potential 
changes  was  not  recognized.  Because 
the  nature  of  the  equipment  changes 
required  for  control  of  surge  control 
vessels  and  bottoms  receivers  is  similar 
to  that  required  for  compliance  with 
subpart  G.  similar  compliance  times 
need  to  be  provided  for  surge  control 
vessels  and  bottoms  receivers. 
Therefore,  the  provisions  in  paragraphs 
(1)(4)  and  (l)(4)(ii)  in  §63.100  are  being 
revised  to  include  surge  control  vessels 
and  bottoms  receivers. 


B.  Startup/Shutdown/Malfunction  Plan 

The  EPA  has  received  numerous 
inquiries  regarding  the  applicability  of 
the  startup/shutdown/malfunction  plan 
required  by  §  63.6(e)  of  subpart  A  to 
equipment  subject  to  the  provisions  of 
subpart  H.  Questions  raised  include 
whether  the  plan  only  applies  to  control 
devices  used  to  comply  with  the 
requirements  of  subpart  H  or  if  the  plan 
must  also  address  equipment  such  as 
valves  and  pumps,  and  if  so,  how  would 
such  equipment  be  included  in  the  plan. 

The  EPA  intended  the  startup/ 
shutdown/malfunction  plan  to  apply 
only  to  control  devices  used  to  comply 
with  subpart  H.  However,  EPA  also 
thought  that  some  owners  or  operators 
might  choose  to  use  the  startup/ 
shutdown/malfunction  plan  to  specify 
various  conditions  that  would  justify 
delay  of  repair  for  equipment  such  as 
pumps  or  valves.  To  clarify  this  point, 
table  3  of  subpart  F  is  being  amended  to 
include  a  comment  on  how  the 
provisions  concerning  startup/ 
shutdown/malfunction  plans  apply  to 
equipment  subject  to  subpart  H.  This 
same  comment  is  being  added  to 
subpart  I  as  a  new  paragraph 
§63.192(b)(6)(ii). 

C.  Applicability  of  Subpart  H  Limited  to 
Process  Lines 

A  new  paragraph  is  being  added  to 
the  applicability  section  of  subpart  H 
(§  63.160)  to  clarify  that  only  lines  and 
equipment  containing  process  fluid  are 
subject  to  this  subpart.  The  new 
paragraph  merely  incorporates  into  the 
rule  the  intent  expressed  in  the 
preamble  to  the  proposed  rule.  This 
provision  had  not  previously  been 
included  in  subpart  H  because  it  had 
been  considered  uimecessary.  This 
provision  is  being  added  now  due  to  a 
number  of  concerns  regarding  clarity  of 
appUcability  of  section  112(g)  case-by- 
case  review  requirements  to  this 
equipment. 

D.  Definitions 

Two  definitions  are  being  added  to 
subpart  H  and  the  definition  for  "duct 
work"  in  subparts  G  and  H  is  being     , 
revised.  A  definition  for  "closed-purge 
system"  is  being  added  to  clarify 
terminology  in  the  rule  and  to  better 
express  the  Regulatory  Negotiation 
Committee's  (Committee)  intent 
regarding  the  requirements  for  sampling 
connection  systems.  In  Committee 
discussions  on  the  provisions  for 
sampling  connection  systems,  the 
Committee  recognized  the  need  to 
provide  compliance  options  that  would 
be  appropriate  for  a  wide  range  of 
operating  conditions  and  processes.  The 


Committee  used  the  terminology 
"closed-purge  system"  to  refer  to 
systems  where  the  liquid  sample  purge 
was  captured  in  a  container  and  then 
returned  to  the  process.  This  kind  of 
system  was  envisioned  as  being  the 
compliance  option  for  processes 
handhng  heavy  hquids  particularly 
polymer  processes,  for  low  pressure 
lines,  and  where  closed-loop  sampling 
presented  safety  concerns.  The 
terminology  "closed-loop  sampling 
system"  was  used  to  refer  to  a  system 
where  the  purged  fluid  is  returned  to 
the  process  at  a  point  of  lower  pressure. 
A  throttle  valve  or  other  device  is 
commonly  used  to  induce  the  pressure 
drop  across  the  sample  loop.  These 
systems  can  be  used  in  higher  pressure 
lines  and  with  light  liquids  and 
materials  that  do  not  polymerize  upon 
exiting  the  process  equipment. 

The  Committee  incluoed  a  definition 
for  "closed-loop  system"  in  the  rule  to 
distinguish  it  from  "closed-purge 
system".  A  definition  for  "closed  purge 
system"  was  not  included  because  it 
was  thought  that  the  meaning  would  be 
understood  from  the  terminology  alone 
and  the  definition  of  "closed-loop 
system".  Due  to  numerous  questions 
regarding  the  meaning  of  this  term  and 
how  it  differs  from  "closed-loop 
system",  EPA  believes  that  it  is 
necessary  to  add  a  definition  to  clarify 
intent. 

A  definition  for  "pressure  relief 
device  or  valve"  is  being  added  because 
EPA  has  received  inquiries  from 
industry  as  well  as  from  State  agencies 
regarding  the  applicability  of  the 
provisions  of  §  63.165  to  atmospheric 
storage  vessels.  Pressure/vacuum  vents 
on  atmospheric  storage  vessels  are 
typically  actuated  when  the  vessel  is 
filled  or  emptied  and  due  to  pressure 
changes  resulting  from  diurnal 
temperature  changes.  The  provisions  of 
§63.165  were  never  intended  to  apply 
to  these  cases  and  are  not  appropriate 
for  these  vessels.  The  provisions  of 
§  63.165  were  designed  to  ensure  that 
pressure  relief  devices  on  process  lines 
properly  reseat  after  relieving  a  system 
overpressure.  Pressure  relief  devices  are 
safety  devices  commonly  used  to 
prevent  operating  pressures  from 
exceeding  the  maximum  allowable 
working  pressure  of  the  process 
equipment.  These  pressure  relief 
devices  do  not  open  under  vacuum.  The 
added  definition  for  "pressure  relief 
device  or  valve"  is  based  on  the  type  of 
equipment  that  EPA  intended  to 
regulate  and  considered  in  the 
development  of  the  equipment  leak 
standards  (e.g.,  subparts  W,  GGG,  and 
KKK  of  40  CFR  part  60)  as  well  as 
industry  practice.  The  definition  also 


explicitly  excludes  vacuum  actuated 
devices  as  well  as  low  pressure  actuated 
relief  devices.  The  2.5  pounds  per 
square  inch  gauge  (psig)  set  pressure 
specified  in  the  definition  is  based  on 
the  American  Petroleum  Institute  (API) 
pressure  rating  for  atmospheric  pressure 
tanks.  Operation  at  higher  pressures  or 
vacuums  may  cause  damage  to  the  tank. 

The  EPA  is  revising  the  definition  of 
"duct  work"  in  order  to  more 
specifically  designate  the  intended 
equipment.  The  term  "duct  work"  is 
presently  defined  in  the  rule  as  "a 
conveyance  system  that  does  not  meet 
the  definition  of  hard  piping."  The  EPA 
recognizes  that  this  definition  is  too 
broad  and  can  be  misconstrued  as 
applying  to  tank  trucks,  rail  cars,  or 
anything  that  conveys  that  is  not  hard 
piping.  The  term  "duct  work"  was 
intended  to  designate  systems  for 
conveyance  of  gases  like  those 
commonly  used  for  heating  and 
ventilation  systems.  These  systems  are 
commonly  constructed  of  sheet  metal 
and  have  sections  cormected  by  screws 
or  crimping.  The  revised  definition  uses 
this  description  to  more  specifically 
identify  the  types  of  systems  EPA 
considers  more  likely  to  develop  leaks 
and  thus  identify  those  systems  where 
annual  inspection  vdth  an  instrument 
that  meets  the  specifications  of  Method 
21  is  appropriate. 

The  definition  for  "Research  and 
Development  Facility"  was 
inadvertently  omitted  from  subpart  I 
when  the  applicability  provisions  for 
the  non-SOCMI  processes  was  separated 
from  those  for  the  SOCMI  processes. 
The  definition  for  "Research  and 
Development  Facility  "  in  §63.101  of 
subpart  F  is  being  added  to  §  63.191  of 
subpart  I  to  correct  this  oversight. 

E.  Miscellaneous  Changes 

Paragraph  (b)  of  63.160  is  being 
revised  to  clarif>'  that  this  override  of 
existing  equipment  leak  rules  only 
applies  after  the  source  must  comply 
with  subpart  H.  The  EPA  has  recently 
learned  that  some  people  ha\  <=> 
interpreted  the  rule  to  allow  su^npnsion 
of  compliance  with  applir  '^'  part  60  or 
61  equipment  leak  rules  ev  n  though 
the  subpart  H  compliance  date  had  not 
occurred  yet.  The  Committee's  intent 
with  this  provision  was  to  avoid 
duplication  of  effort.  Owing  to  the 
confusion  surrounding  the  present 
language,  EPA  is  correcting  the  drafting 
of  this  paragraph. 

Paragraph  (a)  of  §  63.169  of  subpart  H 
is  revised  to  clarify  that  there  must  be 
potential  for  discharge  to  the 
atmosphere  before  repair  is  required.  It 
is  necessary  to  clarify  this  point  because 
there  are  processes  where  pressure  relief 


18028  Federal  Register  /  Vol.  60.  No.  68  /  Monday.  April  10.  1995  /  Rules  and  Regulations 


* 

Federal  Register  /  Vol.  60,  No.  68  /  Monday,  April  10,  1995  /  Rules  and  Regulations  18029 


devices  discharge  into  a  lower  pressure 
section  of  the  process  and  there  are  no 
emissions  to  the  atmosphere.  The  EPA 
is  clarifying  the  language  in  §  63.169(a) 
to  avoid  unnecessary  repair  actions  and 
recordkeeping.  This  clarification  does 
not  alter  the  requirement  for 
documentation  of  projjer  reseating  of 
pressure  relief  devices  or  valves  that 
vent  to  the  atmosphere. 

The  EPA  is  also  correcting  paragraph 
(b)  of  §  63.169  by  adding  the  leak 
definition  for  pumps  in  polymerizing 
monomer  service.  Section  63.169(b) 
presently  defines  a  leak  for  pumps  in 
heavy  liquid  service  as  2,000  parts  per 
million  (ppm)  regardless  of  the  material 
handled.  The  EPA  beheves  that  use  of 
the  2,000  ppm  leak  definition  for  all 
pumps  in  heavy  liquid  service  was  a 
drafting  oversight  since  it  was  the 
Committee's  judgment  in  establishing 
the  standard  for  pumps  in  light  liquid 
service  that  5,000  ppm  represented  best 
performance  (§63.163(b)(2)(iii))  for 
pumps  handling  polymerizing 
monomers. 

The  recordkeeping  requirement  for 
owners  or  operators  who  elect  to  adjust 
monitoring  frequency  by  time  in  use 
was  inadvertently  included  with  the 
recordkeeping  requirements  for  pressure 
testing  of  equipment  (§  63.181(e)(2)). 
This  requirement  is  only  relevant  for 
those  batch  processes  for  which  the 
owner  or  operator  elects  compliance 
using  the  leak  detection  and  repair 
program  in  §63. 178(c).  Most  of  the 
recordkeeping  requirements  for 
§63.1 78(c)  are  presented  in 
§63. 181(b)(9).  Therefore,  paragraph 
(e)(2)  is  being  redesignated  as  paragraph 
(b)(9)(ii).  Section  63.181(e)(2)  is  being 
reserved  to  avoid  renumbering  the  rest 
of  paragraph  (e). 

The  EPA  has  recently  received  several 
inquiries  regarding  the  time  period  to  be 
covered  in  the  first  semiannual  report. 
The  concern  is  that  §  63.182(d)(1) 
appears  to  require  the  periodic  report  to 
include  a  summary  of  the  monitoring 
information  for  the  period  on  the  day 
that  the  report  is  due.  Thus,  the  owners 
and  operators  of  sources  subject  to 
subpart  H  would  have  no  time  to 
compile,  analyze,  and  organize  the  raw 
data  for  the  report.  The  EPA  intended  to 
provide  owners  and  operators  of  sources 
.iibje<:t  to  subpart  H  90  days  to  compile, 
analyze,  and  organize  data  for  the 
periodic  reports.  The  present  wording  of 
§  63. 182(d)(1)  does  not  clearly 
communicate  that  intent.  Therefore, 
§  63.182(d)(1)  is  being  amended  by 
adding  two  sentences  to  specify  that  the 
first  periodic  report  shall  cover  the  first 
6-month  period  from  the  compliance 
date  and  that  each  subsequent  report 


would  cover  the  6-month  period  fi-om 
the  last  report. 

The  EPA  has  also  recently  determined 
that  a  reporting  requirement  that  was 
intended  for  screwed  connectors  subject 
to  §  63.174(c)  was  inadvertently  retained 
in  the  final  rule.  Ehiring  consideration  of 
public  comments  on  the  proposed  rule, 
EPA  had  decided  to  remove  the 
requirements  for  separate  recordkeeping 
and  reporting  for  screwed  connectors  in 
order  to  reduce  the  burden  of  the  rule. 
Due  to  an  oversight  §§  63.182(d)(2)  (x) 
and  (xii)  were  not  removed  as  intended. 
The  EPA  is,  therefore,  correcting  this 
oversight  by  removing  §§  63.182(d)(2) 
(x)  and  (xii).  These  paragraphs  are  being 
reserved  to  avoid  renumbering  the 
paragraph. 

n.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  judicial  review  of  the 
actions  taken  by  this  final  rule  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  action.  Under  section  307(b)(2)  of 
the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

III.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (OMB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Farmer.  Information  Policy  Branch 
(PM-223Y):  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

Today's  changes  to  the  NESHAP 
should  have  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  changes  consist  of 
new  definitions  and  clarifications  of 
requirements;  not  additional 
requirements.  Consequently,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

The  HON  rule  promulgated  on  April 
22,  1994  was  considered  "significant" 
under  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  issued  today 
clarify  the  rule  and  do  not  add  any 
additional  control  requirements.  "The 
EPA  believes  that  these  amendments 


would  have  a  negligible  impact  on  the 
results  of  the  RIA  and  the  change  is 
considered  to  be  within  the  uncertainty 
of  the  analysis. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

List  of  Sub)ects  in  40  CFR  Fart  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  28.  1995. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63 
subparts  F,  H,  and  I  of  the  Code  of 
Federal  Regulations  are  corrected  as 
follows: 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  sections  101. 112. 114, 116,  and 
301  of  the  Clean  Air  Act  (42  U.S.C.  7401.  et 
seq..  as  amended  by  Pub.  L  101-549. 104 
Stat.  2399). 

Sut}part  F— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 

2.  Section  63.100  is  corrected  by 
revising  the  first  sentence  of  paragraph 
(1)(4)  introductory  text  and  by  revising 
paragraph  (l)(4)(ii)(B)  to  read  as  follows: 

§  63.100    Applicability  and  designation  of 
source. 

•         •         •         •         * 

(D*  *  * 

(4)  If  an  additional  chemical 
manufacturing  process  unit  is  added  to 
a  plant  site,  or  if  an  emission  point  is 
added  to  an  existing  chemical 
manufacturing  process  unit,  or  if 
another  deliberate  operational  process 
change  creating  an  additional  Group  1 
emission  point(s)  is  made  to  an  existing 
chemical  manufacturing  process  unit,  or 
if  a  surge  control  vessel  or  bottoms 
receiver  becomes  subject  to  §63.170  of 
subpart  H.  or  if  a  compressor  becomes 
subject  to  §  63.164  of  subpart  H,  and  if 
the  addition  or  change  is  not  subject  to 
the  new  source  requirements  as 
determined  according  to  paragraphs 
(1)(1)  or  (1)(2)  of  this  section,  the 


requirements  in  paragraphs  (l)(4)(i) 
through  (l)(4)(iii)  of  this  section  shall 
apply.  *  *  * 

(ii)*   *  * 

(B)  If  a  deliberate  operational  process 
change  to  an  existing  chemical 
manufacturing  process  unit  causes  a 
Group  2  emission  point  to  become  a 
Group  1  emission  point,  if  a  surge 
control  vessel  or  bottoms  receiver 
becomes  subject  to  §  63.170  of  subpart 
H,  or  if  a  compressor  becomes  subject  to 
§  63.164  of  subpart  H,  the  owner  or 
operator  shall  be  in  compliance  upon 


initial  start-up  or  by  3  years  after  April 
22,  1994,  whichever  is  later,  unless  the 
owner  or  operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
making  the  change.  If  this 
demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (m)(l)  through  (m)(3)  of 
this  section  to  establish  a  compliance 
date. 


Table  3  of  Subpart  F— [Amended} 

3.  In  Table  3  of  subpart  F,  is  the  entry 
for  "63.6(e)"  is  amended  by  adding  two 
sentences  in  the  "Comment"  column  to 
read  as  follov(rs: 

Table  3  to  Subpart  F — General 
Provisions  Applicability  to  Subpart  F,  G 
andH 


Reference 


Applies  to  Sut>- 

parts  F,  G.  and 

H 


Comment 


63.6(e) Yes 


*  *  For  subpart  H,  the  startup,  shutdown,  and  malfunction  plan  requirement  of  §  63.6(e)(3)  is  limited  to 
control  devices  sut)ject  to  the  provisions  of  sutjpart  H  and  is  optional  for  other  equipment  subject  to  sutv 
part  H.  The  startup,  shutdown,  and  malfunction  plan  may  include  written  procedures  that  identify  condi- 
tions that  justify  a  delay  of  repair. 


Subpart  G — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  from  Synthetic  Organic 
Chemical  Manufacturing  industry 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

4.  Section  63.111  is  amended  by 
revising  the  definition  for  "duct  work" 
to  read  as  follows: 

§63.110    Definitions. 

*         •         •         •        • 

Duct  work  means  a  conveyance 
system  such  as  those  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 


Subpart  H — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks. 

5.  Section  63.160  is  amended  by 
removing  paragraph  (d),  redesignating 
paragraph  (c)  as  paragraph  (d);  by 
revising  paragraph  (b);  by  adding  and 
reserving  a  new  paragraph  (c),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  63.160    Applicability  and  designation  of 
source. 


(b)  After  the  compliance  date  for  a 
process  unit,  equipment  to  which  this 
subpart  applies  that  are  also  subject  to 
the  provisions  of: 


(1)  40  CFR  part  60  wrill  be  required  to 
comply  only  with  the  provisions  of  this 
subpart. 

(2)  40  CFR  part  61  will  be  required  to 
comply  only  with  the  provisions  of  this 
subpart. 

***** 

(e)  Except  as  provided  in  any  subpart 
that  references  this  subpart,  lines  and 
equipment  not  containing  process  fluids 
are  not  subject  to  the  provisions  of  this 
subpart.  Utilities,  and  other  non-process 
lines,  such  as  heating  and  cooling 
systems  which  do  not  combine  their 
materials  with  those  in  the  processes 
they  serve,  are  not  considered  to  be  part 
of  a  process  unit. 
***** 

6.  Section  63.161  is  amended  by 
adding  in  alphabetical  order  definitions 
for  "closed-purge  system"  and 
"pressure  relief  device"  and  by  revising 
the  definition  for  "duct  work"  to  read  as 
follows: 


§63.161    Definitions. 

***** 

Closed-purge  system  means  a  system 
or  combination  of  system  and  portable 
containers,  to  capture  purged  liquids. 
Containers  must  be  covered  or  closed 
when  not  being  filled  or  emptied. 


Duct  work  means  a  conveyance 
system  such  as  these  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 


sections  cormected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 

***** 

Pressure  relief  device  or  valve  means 
a  safety  device  used  to  prevent 
operating  pressures  from  exceeding  the 
maximum  allowable  working  pressure 
of  the  process  equipment.  A  common 
pressure  relief  device  is  a  spring-loaded 
pressure  relief  valve.  Devices  that  are 
actuated  either  by  a  pressure  of  less  than 
or  equal  to  2.5  psig  or  by  a  vacuum  are 
not  pressure  relief  devices. 
***** 

7.  Section  63.169  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§63.169    Standards:  Pumps,  valves, 
connectors,  and  agitators  In  heavy  liquid 
service;  Instrumentation  systems;  and 
pressure  relief  devices  in  liquid  service. 

(a)  Pumps,  valves,  connectors,  and 
agitators  in  heavy  liquid  service, 
pressure  relief  devices  in  light  liquid  or 
heavy  liquid  service,  and 
instrumentation  systems  shall  be 
monitored  within  5  calendar  days  by  the 
method  specified  in  §  63.180(b)  of  this 
subpart  if  evidence  of  a  potential  leak  to 
the  atmosphere  is  found  by  visual, 
audible,  olfactory,  or  any  other 
detection  method.  If  suci  a  potential 
leak  is  repaired  as  required  in 
paragraphs  (c)  and  (d)  of  this  section,  it 
is  not  necessary  to  monitor  the  system 
for  leaks  by  the  method  specified  in 

§  63.180(b)  of  this  subpart. 

(b)  If  an  instnmient  reading  of  10.000 
parts  per  million  or  greater  for  agitators, 
5,000  parts  per  million  or  greater  for 
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pumps  handling  polymerizing 
monomers.  2.000  parts  per  million  or 
greater  for  pumps  in  food/medical 
service  or  pumps  subject  to 
§  63.163(b)(iii)(C),  or  500  parts  per 
million  or  greater  for  valves,  connectors, 
instrumentation  systems,  and  pressure 
relief  devices  is  measured,  a  leak  is 
detected. 


8.  Section  63.181  is  amended  by 
redesignating  paragraph  (b)(9)  as 
paragraph  (b)(9)(i).  by  redesignating 
paragraph  (e)(2)  as  paragraph  (b)(9)(ii), 
and  by  reserving  paragraph  (e)(2). 

§  63. 1 81     Racordkaeping  requiranMnts. 

9.  Section  63.182  is  amended  by 
adding  two  sentences  to  paragraph 
(d)(1)  and  by  removing  and  reserving 
paragraphs  (d)(2){x)  and  (xii)  to  read  as 
follows: 

§  63. 1 82    Reporting  rvquirwnents. 

•         •         •         •         • 

(d)  •  •  • 

(1)  •  *  •  The  first  periodic  report  shall 
cover  the  first  6  months  after  the 
compliance  date  specified  in 
§63.100(k)(3)  of  subpart  F.  Each 
subsequent  periodic  report  shall  cover 
the  6  month  period  following  the 
preceding  period. 


Subpart  t— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipment  Leaks. 

10.  Section  63.191  is  amended  by 
adding  in  alphbertical  order  a  definition 
for  "research  and  development  facility" 
to  paragraph  (b)  to  read  as  follows: 

$63,191     Definitions. 

(b)  •  •  • 

Research  and  development  facility 
means  laboratory  and  pilot  pifmt 
operations  whose  primary  purpose  is  to 
conduct  research  and  development  into 
new  processes  and  products,  where  the 
operations  are  under  the  close 
supervision  of  technically  trained 
personnel,  and  is  not  engaged  in  the 
manufacture  of  products  except  in  a 
deminimis  manner. 

•  *        •        •        • 

11.  Section  63.192  is  amended  by 
redesignating  paragraph  (b)(6)  as 
paragraph  (b)(6)(i)  and  adding  paragraph 
(b)(6)(ii)  to  read  as  follows: 

f  63.192    Standard. 

•  *         »         •         • 

(b)*  •  • 
(6)(i)  *  •  • 

(ii)  The  operational  and  maintenance 
requirements  of  §  63.6(e).  The  startup. 


shutdown,  and  malfunction  plan 
requirement  of  §  63.6(e)(3)  is  limited  to 
control  devices  subject  to  the  provisions 
of  subpart  H  of  part  63  and  is  optional 
for  other  equipment  subject  to  subpart 
H.  The  startup,  shutdown,  and 
malfunction  plan  may  include  written 
procedures  that  identify  conditions  that 
justify  a  delay  of  repair. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7131 

[NV-930-1430-01;  NV-67922] 

Withdrawal  of  Public  Land  to  the 
United  States  Air  Force;  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
3,972.04  acres  of  public  land  from 
surface  entry,  mining,  and  mineral 
leasing  until  November  6,  2001.  for  the 
United  States  Air  Force  to  provide  a 
safety  and  security  buffer  between 
public  land  administered  by  the  Bureau 
of  Land  Management  and  withdrawn 
land  under  the  jurisdiction  of  the  Nellis 
Air  Force  Range. 

EFFECTIVE  DATE:  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000.  Reno,  Nevada 
89520,  (702)  785-6507. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 
and  from  leasing  under  the  mineral 
leasing  laws,  to  provide  a  safety  and 
security  buffer  for  the  United  States  Air 
Force  at  Nellis  Range: 

Mount  Diablo  Meridian 

T.  6  S.,  R.  56  E.,  unsurveyed 

Sec.  25; 

Sec.  36. 
T.  7  S..  R.  56  E..  unsurveyed 

Sec.  13.  W'/i; 
Sec.  24.  NW'A.  '^ 

T.  6  S..  R.  57  E., 
Sec.  30.  lou  1  to  4.  inclusive,  and  E'/iWV4; 


Sec.  31.  lots  1  to  4.  inclusive,  and  E'/zW'/i. 

E'/i. 
T.  7  S..  R  57  E.. 

Sec.  6.  lots  1  to  7.  inclusive.  S'/iNEV«. 

SEV«NWV«.  EV2SWV«.  and  SE'A. 

The  area  described  contains  3,972.04  acres 
in  Lincoln  County. 

2.  This  withdrawal  will  expire  on 
November  6,  2001.  unless,  as  a  resuh  of 
a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(0  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(0  (1988),  the  Secretary  determines 
that  the  withdrawal  shall  be  extended. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  95-8756  Filed  4-7-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  915,  916  and  970 
RIN  1991-AB19 

Acquisition  Regulation:  Certified  Cost 
or  Pricing  Data  Threshold  and 
Requirements  for  a  Determination  and 
Findings  for  Use  of  Cost- 
Reimbursement  Contracts 

AGENCY:  Department  of  Energy. 

ACTION:  Interim  rule  and  request  for 
comment. 

SUMMARY:  The  Department  of  Energy  is 
issuing  an  interim  rule  increasing  the 
threshold  for  certified  cost  or  pricing 
data  from  $100,000  to  $500,000  and 
deleting  the  requirement  for 
determinations  and  findings  for  use  of 
cost  reimbursement  contracts.  These 
changes  are  required  by  the  Federal 
Acquisition  Streamlining  Act  of  1994 
and  subsequent  changes  to  the  Federal 
Acquisition  Regulation  (FAR). 
DATES:  Effective  Date:  April  10.  1995. 
Comment  Date:  Written  comments 
must  be  submitted  no  later  than  June  9, 
1995. 

ADDRESSES:  Comments  should  be 
addressed  to:  Terrence  D.  Sheppard, 
Business  and  Financial  Policy  Division 
(HR-521.2),  Office  of  Procurement  and 
Assistance  Management,  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  COffTACT: 
Terrence  D.  Sheppard,  (202)  586-8174. 

SUPPLEMENTARY  INFORMATION: 

1.  Baclcground 

n.  Public  Comments 

ni.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Paperwork  Reduction 
Act 


D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 

I.  Background 

Pursuant  to  section  644  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91,  42  U.S.C.  7254),  the 
Secretary  of  Energy  is  authorized  to 
prescribe  such  procedural  rules  and 
regulations  as  may  be  deemed  necessary 
or  appropriate  to  accomplish  the 
functions  vested  in  the  Secretary.  In 
accordance  with  this  authority,  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  (48  CFR  Chapter  9) 
was  promulgated  with  an  effective  date 
of  April  1.  1984  (49  FR  11922,  March 
28,  1984). 

The  Federal  Acquisition  StreamUning 
Act  of  1994  (the  Act)  (Pub.  L.  103-355) 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  This  notice  announces  an 
interim  rule  which  amends  the  DEAR 
based  on  certain  provisions  in  the  Act. 
In  particular,  Section  1251  of  the  Act, 
which  was  implemented  in  the  FAR 
under  FAR  Case  94-720  (59  FR  62498, 
December  5,  1994),  increases  the 
threshold  for  obtaining  certified  cost  or 
pricing  data  from  ilOO.OOO  to  $500,000, 
and  section  1071  of  the  Act,  which  was 
implemented  in  the  FAR  under  FAR 
Case  94-700,  (59  FR  64784,  December 
15,  1994),  repealed  the  requirement  for 
a  determination  and  finding  regarding 
use  of  a  cost-type  or  incentive  contract. 
This  interim  rule  is  intended  solely  to 
make  the  changes  necessary  to 
implement  those  limited  portions  of  the 
Act.  More  extensive  changes  to 
implement  other  portions  of  the  Act  will 
be  made  subsequently. 

A  detailed  list  of  changes  follows: 

1.  The  authority  for  Parts  915  and  916 
is  restated. 

2.  Subsection  915.804-70  is  amended 
by  deleting  the  parenthetical 
"(proposals  of  $100,000  or  less)."  There 
is  no  need  to  specify  the  new  threshold 
($500,000),  because  it  is  stated  in  the 
FAR  and  is  the  same  for  all  federal 
agencies.  In  addition,  the  FAR  provides 
that  this  threshold  will  be  subject  to 
adjustment  effective  October  1,  1995 
and  every  five  years  thereafter. 

3.  Subsection  916.301-3  is  deleted  in 
its  entirety  as  the  statutory  requirement 
to  prepare  a  determination  and  finding 
has  been  repealed  by  Section  1071  of 
the  Act. 

4.  The  authority  for  Part  970  is 
amended  by  deleting  the  references  to 
41  U.S.C.  420  and  42  U.S.C.  7256a.  The 
former  was  repealed  by  Section  2191  of 
the  Act  and  the  latter  is  unnecessary  in 


light  of  the  authority  provided  by  42 
U.S.C.  2201  and  42  U.S.C.  7254. 

5.  Subsection  970.5204-24  is 
amended  by  deleting  the  specific 
references  to  the  $100,000  threshold  and 
replacing  it  with  references  to  the  FAR 
cost  or  pricing  data  threshold 
established  in  FAR  15.804-2(a)(l). 
Affected  paragraphs  are  (a),  (a)(2),  (c), 
(d),  (0.  and  NOTE  (b). 

6.  Subsection  970.7104-11  is 
amended  at  paragraphs  (a)(l)(i)  and  (ii) 
by  deleting  the  specific  dollar  threshold 
and  substituting  a  reference  to  the  FAR 
threshold. 

IL  Public  Comments 

The  regulatory  changes  described 
above  are  not  discretionary  with  the 
Department.  Accordingly,  the 
Department  has  not  published  a  general 
notice  of  proposed  rulemaking. 
Nevertheless,  the  Department  is 
providing  an  opportunity  to  comment 
on  any  relevant  matter  that  may  have 
been  overlooked.  Interested  persons  are 
invited  to  participate  by  submitting 
data,  views,  or  arguments  with  respect 
to  the  interim  final  Department  of 
Energy  Acquisition  Regulation 
amendments  set  forth  in  this  notice. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  "ADDRESSES"  section 
of  this  notice.  All  comments  received 
will  be  available  for  public  inspection  in 
the  DOE  Reading  Room,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  All  written  comments 
received  by  the  date  indicated  in  the 
"DATES"  section  of  this  notice  and  all 
other  relevant  information  in  the  record 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
final  rule,  i^y  information  considered 
to  be  confidential  must  be  so  identified 
and  submitted  in  writing,  one  copy 
only.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination  (See  10  CFR  1004.11). 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 


B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  agencies  to  adhere  to  certain 
requirements  in  promulgating  new 
regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  Sections  2  (a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
EXDE  certifies  that  today's  interim  final 
rule  meets  the  requirements  of  sections 
2  (a)  and  (b)  of  Executive  Order  12778. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  Part  1021, 
Subpart  D)  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because 
the  amendments  to  the  DEAR  do  not 
change  the  environmental  effect  of  the 
rule  being  amended  (categorical 
exclusion  A5).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685, 
October  30,  1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
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to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  interim  final  rule, 
when  finalized,  will  revise  certain 
policy  and  procedural  requirements. 
States  which  contract  with  DOE  will  be 
subject  to  this  rule.  However.  DOE  has 
determined  that  this  rule  will  not  have 
a  substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

List  of  Subiects  in  48  CFR  Parts  915, 
916,  and  970 

Government  procurement. 
Rkbard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citations  for  Parts  915 
and  916  continue  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 

PART  915— CONTRACTING  BY 
NEGOTIATION 

2.  Subsection  915.804-70  is  revised  to 
read  as  set  forth  below: 

91 5.804-70    Uncertified  cost  or  pricing 
data. 

Anytime  an  offeror  or  contractor  is 
not  required  to  submit  certified  cost  or 
pricing  data,  the  contracting  officer  may 
require  the  offeror  or  contractor  to 
submit  uncertified  cost  or  pricing  data. 
The  amount  of  data  required  to  be 
submitted  should  be  limited  to  that  data 
necessary  to  allow  the  contracting 
officer  to  determine  the  reasonableness 
of  the  price. 

PART  916— TYPES  OF  CONTRACTS 

916.301-3    [Removed] 

3.  Subsection  916.301-3,  Limitations, 
is  removed. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

4.  The  authority  citation  for  Part  970 
is  revised  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act. 
Public  L,aw  95-91  (42  U.S.C.  7254). 

5.  Subsection  970.5204-24  is 
amended  by  revising  paragraphs  (a). 
(a)(2),  (c).  (d).  (0.  (g),  and  paragraph  (b) 
following  "NOTE"  at  the  end  of  the 
clause  to  read  as  set  forth  below: 

970.5204-24    Sut>contractor  cost  or  pricing 
data. 


(a)  The  following  clause  shall  be  inserted 
in  all  subcontracts  where  such  subcontracts, 
and  any  modirications  thereto,  exceed  the 
cost  or  pricing  data  threshold  at  FAR  15.804- 
2(a)(1).  even  though  the  original  amount  of 
the  subcontract  was  below  the  threshold. 

•  •         *         •         • 

(2)  Except  as  provided  in  (a)(3)  of  this 
clause,  certified  cost  or  pricing  data  shall  be 
submitted  pnor  to  (i)  award  of  each  sub- 
subcontract,  the  price  of  which  is  expected 
to  exceed  the  cost  or  pricing  data  threshold 
at  FAR  15.804-2(a)(l},  and  (ii)  the 
negotiation  of  the  price  of  each  change  or 
modification  to  the  sub-sulx:ontract  under 
this  subcontract  for  which  the  price 
adjustment  is  expected  to  exceed  the  cost  or 
pricing  data  threshold  at  FAR  15.804-2(a)(l). 

•  •  •  *  • 

(c)  For  purposes  of  verifying  that  certified 
cost  or  pricing  data  submitted  in  conjunction 
with  the  negotiation  of  this  subcontract 
change  or  other  modification  involving  an 
amount  in  excess  of  the  cost  or  pricing  data 
threshold  at  FAR  lS.804-2(a)(l)  were 
accurate,  complete,  and  current,  DOE  shall, 
until  the  expiration  of  3  years  from  the  date 
of  final  payment  under  this  subcontract,  have 
the  right  to  examine  those  books,  records, 
documents,  papers,  and  other  supporting 
data  which  involve  transactions  related  to 
this  subcontract  or  which  will  permit 
adequate  evaluation  of  the  cost  or  pricing 
data  submitted,  along  with  the  computations 
and  projections  used  therein. 

(d)  If  the  original  price  of  this  subcontract 
exceeds  the  cost  or  pricing  data  threshold  at 
FAR  15.804-2(a)(l)  or  the  price  of  any 
change  or  other  modification  to  this 
subcontract  is  expected  to  exceed  the  cost  or 
pricing  data  threshold  at  FAR  15.804-2(a)(l). 
the  subcontractor  agrees  to  furnish  the 
contractor  certified  cost  or  pricing  data,  using 
the  ceriificate  set  forth  in  paragraph  (b)  of 
this  clause,  unless  the  price  is  based  on 
adequate  price  competition,  established 
catalog  or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the  general 
public,  or  prices  set  by  law  or  regulation. 

•  •  •  •  * 

(0  The  subcontractor  agrees  to  insert 
paragraph  (c)  of  this  clause,  without  change, 
and  the  substance  of  paragraphs  (a),  (b),  (d), 
(e).  and  (0  of  this  clause  in  each  sub- 
subcontract  hereunder  in  excess  of  the  cost 
or  pricing  data  threshold  at  FAR  15.804- 
2(a)(1)  and  in  each  sub-subcontract  that  is 
less  than  the  threshold  when  making  a 
change  or  other  modification  thereto  in 
excess  of  the  cost  or  pricing  data  threshold 
at  FARl5.804-2(a)(l). 

(g)  If  the  prime  contractor  determines  that 
any  price,  including  profit  or  fee,  negotiated 
in  connection  with  this  subcontract  or  any 
cost  reimbursable  under  this  subcontract  was 
increased  by  any  significant  sum  because  the 
subcontractor  or  any  sub-subcontractor, 
pursuant  to  this  clause  or  any  sub- 
subcontract  clause  herein  required,  furnished 
incomplete  or  inaccurate  cost  or  pricing  data 
or  data  not  current  as  certified  in  the 
subcontractor's  certificate  of  current  cost  or 
pricing  data,  then  such  price  or  cost  shall  be 
reduced  accordingly  and  the  contract  shall  be 
modified  in  writing  to  reflect  such  reduction. 


Note.  *   •   * 

(b)  This  clause  may  also  be  used  for 
subcontracts  in  which  the  amount  of  the 
sulx:ontract  is  less  than  the  cost  or  pricing 
data  threshold  at  FAR  15.804-2(a)(l),  if  a 
certificate  of  cost  or  pricing  data  is  obtained: 
if  so  used,  the  amount  stated  in  the  clause 
should  be  modified  appropriately. 

•  *         »         •         • 

6.  Subsection  970.7104-11  is 
amended  by  revising  paragraphs  (a)(l)(i) 
and  (ii)  to  read  as  set  forth  below: 

970.71 04-1 1    Cost  or  pricing  data. 

(a)*  •  • 

(D*   •  • 

(i)  Award  of  a  negotiated  subcontract 
when  the  price  is  expected  to  exceed  the 
threshold  for  cost  or  pricing  data  at  48 
CFR  (FAR)  15.804-2(a)(l),  or 

(ii)  Modifications  of  any  subcontract 
when  the  price  adjustment  is  expected 
to  exceed  the  threshold  for  cost  or 
pricing  data  at  48  CFR  (FAR)  15.804- 
2(a)(1),  unless  unrelated  and  separately 
priced  changes,  for  which  certified  cost 
or  pricing  data  would  not  otherwise  be 
required,  are  included. 

•  •         •         •         • 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1802. 1850,  and  1852 

indemnification  under  Public  Law  85- 
804 

AGENCY:  Office  of  Procurement,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  NASA 
policy  and  approval  process  on 
indemnifying  contractors.  This  revision 
is  part  of  NASA's  efforts  to  simplify  its 
regulations.  The  streamlined  policy 
relies  more  on  Federal-wide  policies. 
EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Nelson.  (202)  358-0436. 

SUPPLEMENTARY  INFORMATION: 

Background 

NASA  is  reviewing  and  rewriting  48 
CFR  chapter  18.  the  NASA  FAR 
Supplement,  in  its  entirety  in  order  to 
implement  recommendations  of  the 
National  Performance  Review.  During 
this  review,  NASA  is  eliminating 
reporting  requirements  and  making 
other  changes  in  order  to  reduce  and 
simplify  the  regulation.  This  final  rule 
48  CFR  parts  1802,  1850,  and  1852  for 
the  following  reasons. 
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Section  1802.101  is  revised  in  order  to 
define  the  acronym  "FAR." 

Section  1850.202  is  revised  in  order  to 
add  a  reference  to  14  CFR  subpart 
1209.3  on  the  Contract  Adjustment 
Board. 

Until  now,  requests  for 
indemnification  under  Public  Law  85- 
804  have  been  processed  using  a  two- 
step  approach.  Under  the  first  step,  the 
Administrator  signed  a  "Memorandum 
Decision  Under  Public  Law  85-804" 
which  recognized  a  class  of  contracts  for 
which  the  statutory  criteria  for 
approving  such  requests  could  be  met. 
Specifically,  this  document  described 
the  existence  of  the  unusually 
hazardous  risk,  explained  how  approval 
of  requests  would  facilitate  the  national 
defense,  and  set  any  other  conditions  for 
approval  of  requests  to  incorporate  the 
indemnification  clause  in  specific 
NASA  prime  contracts.  Two 
Memorandum  Decisions,  one  applicable 
to  contracts  under  the  Shuttle  Program 
and  the  other  applicable  to  contracts  for 
launch  services  using  expendable 
launch  vehicles  have  been  signed. 

The  second  step  of  the  process 
involved  the  submission  of  an  approval 
package  for  specific  contracts,  citing  the 
pertinent  Memorandum  Decision.  The 
Administrator  signed  a  second 
document,  an  "Approval  Under  Public 
Law  85-804",  to  grant  approval  to 
include  the  indemnification  clause  in 
designated  contracts.  48  CFR  1850.402 
also  envisioned  circumstances  where  a 
combined  Memorandum  Decision  and 
Approval  Under  Public  Law  85-804 
could  be  signed  by  the  Administrator  in 
instances  where  requests  were  not 
covered  by  a  current  Memorandum 
Decision. 

The  above  described  two-step 
approach  is  not  required  by  48  CFR 
(FAR)  part  50,  which  prescribes  a  single 
document  approach.  Since  one  of  the 
•  above  mentioned  Decision 
Memorandums  expired  in  September 
1994  and  the  other  is  due  to  expire  in 
July  1995,  NASA  Headquarters 
reviewed  continuation  of  the  two  step 
approach.  Based  on  this  review,  it  has 
been  decided  to  abandon  the  two  step 
approach  in  favor  of  following  the  FAR 
procedure.  Upon  issuance  of  this  notice, 
when  NASA  contractors  request 
indemnification,  the  contracting  officer 
will  take  the  actions  set  forth  in  48  CFR 
(FAR)  50.403.  The  contracting  officer 
will  also  submit  a  "Memorandum  of 
Decision  Under  Public  Law  85-804"  for 
each  contract,  or  group  of  contracts,  for 
which  indemnification  is  being  sought. 
This  Memorandum  of  Decision  will 
contain  all  the  required  information 
which  has  been  previously  distributed 
between  the  two  documents,  the 


Memorandum  Decision  Under  Pub.  L. 
85-804  and  the  Approval  Under  Pub.  L. 
85-804. 

The  need  for  separate  NASA  clauses 
covering  indemnification — 48  CFR 
1852.250-70.  Indemnification  Under 
Public  Law  85-804.  and  48  CFR 
1852.250-72,  Space  Activity — 
Unusually  Hazardous  Risks,  was  also 
reviewed.  48  CFR  1852.250-70  was 
extremely  similar  to  the  existing  FAR 
clause  (48  CFR  52.250-1, 
Indemnification  Under  Public  Law  85- 
804).  However,  the  NASA  clause 
differed  in  ways  that  were  not 
consistent  with  Executive  Order  10789. 
as  amended,  which  implements  the 
statutory  authority  (50  U.S.C.  1431- 
1435)  authorizing  indemnification. 
Therefore,  it  was  determined  that  the 
clause  should  be  deleted  and  the  FAR 
clause  used.  Also,  practically  from  the 
time  that  48  CFR  1852.250-72,  Space 
Activity — Unusually  Hazardous  Risks, 
was  adopted;  it  was  recognized  that  the 
contractors  could  not  merely  cite  the 
clause  to  substantiate  their  requests  for 
the  indemnification  clause.  Contractors 
are  required  to  describe  the  nature  of  the 
unusually  hazardous  risk  associated 
with  performance  of  the  specific 
contract  in  detail.  Therefore,  it  has  been 
determined  that  the  standard  clause  be 
deleted  and  the  definition  and 
description  of  the  unusually  hazardous 
risks  be  addressed  on  a  case  by  case 
basis. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

Lists  of  Subjects  in  48  CFR  Parts  1802, 
1850  and  1852 

Government  procurement. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1802. 1850 
and  1852  are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1802.  1850  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473  (c)(1). 

PART  1802— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  1802.101  is  amended  by 
adding  the  following  definition  in 
alphabetical  order  in  paragraph  (b): 


1802.101    Definitions. 

***** 

(b)*   *   * 

FAR  means  the  Federal  Acquisition 
Regulation  as  codified  at  48  CFR  chapter 
1. 


PART  1850— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

3.  Section  1850.202  is  revised  to  read 
as  follows: 

1850.202    Contract  adjustntent  boards. 

NMl  1152.5,  14  CFR  part  1209. 
subpart  3,  Contract  Adjustment  Board, 
establishes  the  Contract  Adjustment 
Board  as  the  approving  authority  to 
consider  and  dispose  of  requests  from 
NASA  contractors  for  extraordinary 
contractual  actions. 

4.  Section  1850.402  is  removed. 

5.  Section  1850.403-1  is  revised  to 
read  as  follows: 

1850.403-1    Indemnification  requests. 

In  addition  to  the  information 
required  by  48  CFR  (FAR)  50.403-1  (a), 
the  contractor  shall  provide  evidence, 
such  as  a  certificate  of  insurance  or 
other  customary  proof  of  insurance,  that 
such  insurance  is  either  in  force  or  is 
available  and  will  be  in  force  during  the 
indemnified  period. 

6.  Section  1850.403-2  is  revised  to 
read  as  follows: 

1850.403-2    Action  on  indemnification 
requests. 

(a)  The  Administrator  will  execute  a 
Memorandum  of  Decision  to  approve  a 
request  to  use  the  indemnification 
clause  in  a  contract  or  group  of 
contracts. 

(b)  For  contracts  of  five  years  duration 
or  longer,  in  addition  to  information 
required  to  be  submitted  by  the 
contracting  officer  under  48  CFR  (FAR) 
part  50.  the  submission  should  include 
discussion  and  determination  on 
whether  the  indemnification  approval 
and  insurance  coverage  and  premiums 
should  be  reviewed  for  adequacy  and 
continued  validity  at  points  in  time 
within  the  extended  contract  period. 

(c)  If  a  contracting  officer 
recommends  that  a  request  for 
indemnification  be  approved,  the 
required  information  specified  in  48 
CFR  (FAR)  50.403-2(a)  shall  be 
forwarded  to  the  Associate 
Administrator  for  Procurement  (Code 
HS)  for  review  and  processing  to  the 
Administrator.  The  contracting  officer 
shall  also  provide  a  recommended 
Memorandum  of  Decision.  This 
document  provides  the  specific 
approval  to  include  an  indemnification 
clause  in  a  NASA  contract,  or  group  of 
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contracts.  In  addition  to  the  applicable 
requirements  of  48  CFR  (FAR)  50.306. 
t^e  Memorandum  of  Decision  shall 
contain  the  following: 

(1)  The  specific  definition  of  the 
unusually  hazardous  risk  to  which  the 
contractor  is  exposed  in  the 
performance  of  the  contract(s). 

(2)  A  complete  discussion  of  the 
contractor's  financial  protection 
program  that  the  Administrator  will 
review  in  order  to  approve  the  request 
for  indemnification. 

(3)  As  appropriate,  the  extent  to,  and 
conditions  under,  which 
indemnification  is  being  approved  for 
subcontracts. 

(d)  Before  presentation  to  the 
Administrator,  Code  HS  will  obtain 
concurrences  from  the  General  Counsel, 
Comptroller.  Associate  Administrator 
for  Procurement,  Associate  Deputy 
Administrator  and  Deputy 
Administrator,  as  appropriate. 

(e)  Since  indemnification  coverage 
must  flow  through  the  prime  contractor, 
subcontractors  shall  submit  requests  for 
indemnification  to  the  prime  contractor 
and  through  higher  tier  subcontractor(s). 


as  applicable.  If  the  prime  contractor 
agrees  indemnity  should  be  flowed 
down  to  the  subcontractor,  the  prime 
contractor  shall  forward  its  written 
request  for  subcontractor 
indemnification  to  the  cognizant 
contracting  officer  for  approval.  The 
prime  contractor's  request  shall  provide 
information  resf>onsive  to  1850.403-1. 
and  48  CFR  (FAR)  50.403-1  and  50.403- 
2(a)  (1).  (2).  (4).  (5)  and  (7).  The  agreed 
upon  definition  of  the  unusually 
hazardous  risk  to  be  incorporated  into 
the  subcontract  shall  be  the  same  as  that 
incorporated  in  the  prime  contract. 

(f)  If  the  contracting  officer  approves 
indemnification  of  a  subcontractor  by 
the  prime,  the  contracting  officer  shall 
document  the  file  with  a  memorandum 
for  record  addressing  the  items  set  forth 
in  48  CFR  (FAR)  50.403-2(a).  This 
memorandum  shall  address  the  items 
set  forth  in  48  CFR  (FAR)  50.403-2(a) 
and  contain  an  analysis  of  the 
subcontractor's  financial  protection 
program.  In  performing  this  analysis, 
the  contracting  officer  shall  take  into 
consideration  the  availability,  cost, 
terms  and  conditions  of  insurance  in 


relation  to  the  unusually  hazardous  risk. 
The  contracting  officer  may  rely  on  the 
analysis  of  the  prime  contractor's 
financial  protection  program  in  relation 
to  the  approval  of  indemnification  of  the 
prime  contractor,  to  the  extent  this 
analysis  is  applicable. 

(g)  Code  HS  will  maintain  records  of 
each  Memorandum  of  decision  executed 
by  the  Administrator. 

7.  Sections  1850.403-3,  1850.403- 
370,  and  1850.403-70  are  removed. 

1 850.403-3— {Renwved] 

1850.403-37a-(Remowed] 

1 850.403-70— {Removed] 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Sections  1852.250-70  and 
1852.250-72  are  removed. 

1 852.250-72— [Removed] 

1 852.250-72— (Removed] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubitc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
pxjrpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  70 

Public  Meeting  on  Draft  Proposed 
Revisions  to  Domestic  Licensing  of 
Special  Nuclear  Material 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Annoucement  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  hold  a  public 
meeting  to  review  and  solicit  views 
from  fuel  cycle  licensees  on  NRC's  draft 
proposed  revisions  to  its  regulations  on 
Domestic  Licensing  of  Special  Nuclear 
Material.  This  document  is  necessary  to 
inform  the  public  that  the  meeting  is 
open  to  the  public  as  observers. 
DATES:  The  meeting  will  be  held  on  May 
2,  1995,  from  9:00  am  to  5:00  pm. 
Submit  comments  on  the  draft  proposed 
rule  by  May  2, 1995.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Nuclear  Regulatory 
Commission  Auditorium.  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville.  Maryland.  (Note:  The  NRC  is 
accessible  to  the  White  Flint  Metro 
Station;  visitor  parking  around  the  NRC 
building  is  limited.) 

Written  comments  may  be  provided  at 
this  meeting  or  submitted  prior  to  the 
meeting  to  Joan  Higdon  (See  FOR 
FURTHER  INFORMATION  CONTACT). 

The  draft  proposed  rule  is  available 
for  review  prior  to  this  scheduled 
meeting.  To  provide  a  thorough 
understanding  of  the  impact  of  the 
proposed  rule  changes,  copies  of  the 
newly  developed  draft  Standard  Review 
Plan  (SRP)  and  draft  Standard  Format 
and  Content  Guide  (SF&CG)  are 
available  for  review.  These  copies  can 
be  obtained  from  the  NRC's  Public 
Document  Room,  2120  L  Street  NW, 
Washington,  D.C.  20037;  Phone:  202- 


634-3273;  FAX:  301-634-3343. 
Affected  parties  are  encouraged  to 
review  the  draft  rule  and  be  prepared  to 
provide  their  comments  on  revisions  of 
Part  70  to  the  NRC  at  this  public 
meeting.  The  NRC  will  accept  and 
consider  written  comments  from  any 
interested  parties  if  the  comments  are 
received  no  later  than  May  2, 1995. 
Written  comments  can  be  provided  at 
this  meeting  or  submitted  prior  to  the 
meeting  to  Joan  Higdon,  Mail  Stop  T-8- 
A-33,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555; 
FAX:  301-415-5390;  INTERNET: 
JXH1@NRC.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Higdon,  Mail  Stop  T-8-A-33,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Phone:  301- 
415-8082;  FAX:  301-415-5390; 
INTERNET:  JZHl@NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  currently  reviewing  its  regulations  on 
Domestic  Licensing  of  Special  Nuclear 
Material  (10  CFR  Part  70).  This  review 
is  the  result  of  the  findings  and 
recommendations  of  the  agency's 
Materials  Regulatory  Review  Task  Force 
and  the  Regulatory  Impact  Survey  for 
Fuel  Cycle  and  Materials  Licensees.  The 
purpose  of  the  task  force  and  the  survey 
team  was  to  evaluate  the  agency's 
licensing  and  oversight  programs  for 
fuel  cycle  and  major  materials  plants, 
identify  weaknesses,  and  recommend 
improvements.  The  task  force's  review 
and  findings  are  contained  in  NUREG- 
1324,  "Proposed  Method  for  Regulating 
Major  Materials  Licensees,"  dated 
February  1992. 

In  conjunction  with  the  task  force's 
findings  and  the  Commission's  directive 
to  establish  a  firm  regulatory  base  for 
fuel  cycle  facility  licensing  and 
inspection  activities  and  for 
determining  the  adequacy  of  licensee 
performance,  the  Division  of  Fuel  Cycle 
Safety  and  Safeguards  has  initiated 
major  revisions  to  10  CFR  Part  70, 
"Domestic  Licensing  of  Special  Nuclear 
Material."  In  concert  with  this  rule 
development  activity,  staff  is  also 
developing  a  Standard  Review  Plan 
(SRP)  and  a  Standard  Format  and 
Content  Guide  (SF&CG).  The  SRP  will 
provide  a  standardized  approach  for 
staff  in  reviewing  license  applications 
for  authorization  to  possess  and  process 
special  nuclear  material,  and  it  vdll  also 
assist  licensees  in  understanding  staffs 
approach  and  bases  for  reviewing 


license  applications.  The  SF&CG  will 
provide  guidance  to  applicants  and 
licensees  regarding  the  type  and  depth 
of  information  in  license  applications 
that  are  necessary  for  regulatory 
decisions. 

In  considering  these  Part  70  revisions, 
the  Commission  has  directed  the  staff  to 
reconsider  the  current  plan  to  revise  10 
CFR  Part  70  in  its  entirety  and,  among 
other  things,  discuss  these  proposed 
changes  with  affected  fuel  cycle 
licensees  to  determine  their  views 
towards  revisions  of  Part  70.  In 
addition,  the  Commission  has  directed 
that  the  staff  consider  and  evaluate 
alternative  approaches  from  those 
already  included  in  the  draft  rule. 

Accordingly,  this  public  meeting  vrill 
focus  on  NRC's  proposed  changes  to 
Part  70  and  the  views  of  the  fuel  cycle 
licensees  on  the  proposed  changes.  The 
agenda  for  this  meeting  will  begin  with 
NRC  staff  presentation  of  the  draft  rule, 
which  will  include  the  basis  for  the 
proposed  rule  changes  and  the  specific 
provisions  in  the  draft  rule  that  will 
affect  the  fuel  cycle  licensees.  This 
presentation  will  be  followed  by  an 
information  exchange  with  affected 
licensees  regarding  their  views  towards 
the  proposed  rule  changes  and 
licensees'  suggestions  for  alternative 
approaches  to  this  major  rulemaking 
activity.  At  the  conclusion  of  this 
interchange,  if  time  permits,  other 
participants  vdll  have  an  opportunity  to 
present  their  views  on  these  agenda 
items.  For  efficient  conduct  of  the 
meeting,  participation  will  be  limited  to 
the  following  affected  fuel  cycle 
licensees  and  license  applicant  or  from 
their  official  designated  representatives: 
ABB  Combustion  Engineering,  Nuclear 

Operations 
American  Ecology  Corporation 
Babcock  &  Wilcox,  Naval  Nuclear  Fuel 

Division  and  Commercial  Nuclear 

Fuel  Plant 
Chem-Nuclear  Systems,  Inc. 
Department  of  Army 
Department  of  Commerce 
Eastman  Kodak 
Florida  Institute  of  Technology 
General  Atomics 
General  Electric  Company  (Vallecitos 

Nuclear  Center) 
General  Electric  Company  (Wilmington, 

N.C.) 
Idaho  State  University 
IRT  Corporation 
Louisiana  Energy  Services  (license 

applicant) 
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Massachusetts  Institute  of  Technology 
Nuclear  Fuel  Services.  Inc. 
Pennsylvania  State  University 
Purdue  University 
Seattle  University 
Siemens  Power  Corporation 
University  of  Florioa 
University  of  Texas 
Westinghouse  Electric  Corporation 

Attendees  are  requested  to  notify  Ms. 
Joan  Higdon  at  301-415-8082  of  their 
planned  attendance  to  ensure  adequate 
meeting  room  space  and  if  any  special 
requirements  are  needed  (e.g.,  for  the 
hearing-impaired). 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  April,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Robert  F.  Burnott, 

Director,  Division  of  Fuel  Cycle  Safety  and 
Safeguards. 

[FR  Doc.  95-8703  Filed  4-7-95;  8:45  am] 
BttUNQ  COOC  7900-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  792 

Addition  of  Specific  Exemptions  Under 
the  Privacy  Act 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Proposed  rule. 

summary:  The  National  Credit  Union 
Administration  (NCUA)  is  proposing  to 
^mend  its  regulations  pertaining  to 
exemptions  of  the  NCUA's  Privacy  Act 
Systems  of  Records.  These  amenchnents 
are  necessary  to  reflect  the  addition  of 
the  (j)(2)  and  (k)(2)  exemptions  of  the 
Privacy  Act  to  the  NCUA  regulations 
that  describe  exempt  systems  of  records, 
and  to  clearly  link  the  "Office  of 
Inspector  General  (OIG)  Investigative 
Records— NCUA,"  system  NCUA-  20,  to 
these  Privacy  Act  exemptions. 
DATES:  Comments  must  be  postmarked 
or  posted  to  the  NCUA  Electronic 
Bulletin  Board  by  May  10,  1995. 
Comments  postmarked  or  posted  by 
Electronic  Bulletin  Board  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NCUA  is  able  to  assure 
consideration  only  for  comments  that 
are  received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314,  or 
post  comments  to  the  NCUA  Electronic 
Bulletin  Board  at  800  876-1684  or  703 
518-6480.  Comments  received  may  be 
examined  at  the  Office  of  Inspector 
General,  5th  floor,  NCUA  Building,  1775 
Ehike  Street,  Alexandria,  VA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Alexandra  B.  Keith,  Counsel  to  the 
Inspector  General.  Office  of  Inspector 
General,  National  Credit  Union 
Administration,  5th  floor,  1775  Duke 
Street,  Alexandria,  VA,  22314, 
Telephone:  703-518-6352. 
SUPPLEMENTARY  INFORMATION:  hi  1989,  in 
response  to  the  Inspector  General  Act 
Amendments.  P.L.  100-504.  the 
National  Credit  Union  Administration 
Board  established  a  statutorily 
designated  Inspector  General  (IG).  to 
whom  the  functions  of  the  former 
NCUA  Office  of  Internal  Auditor,  were 
transferred.  The  functions  of  NCUA's 
Office  of  Inspector  General  (OIG) 
include:  (1)  The  detection  and 
prevention  of  waste,  fraud,  and  abuse 
and  (2)  the  promotion  of  economy  and 
efficiency  in  NCUA  programs  and 
operations.  As  one  of  its  principal 
functions,  the  OIG  performs 
investigations  into  alleged  violations  of 
criminal  law  in  connection  with 
NCUA's  programs  and  operations, 
pursuant  to  the  IG  Act  of  1978.  as 
amended.  In  conjunction  with  these 
functions.  OIG  reports  suspected 
violations  of  criminal  and  civil  law  to 
the  U.S.  Attorney  General. 

Section  (j)(2)  of  the  Privacy  Act  (5 
U.S.C.  552a  (j)(2))  permits  the  head  of  an 
agency  to  promulgate  rules  to  exempt  a 
system  of  records  from  certain 
requirements  if  the  system  is 
maintained  by  an  agency  component  or 
sub  component  whose  principal 
function  pertains  to  the  enforcement  of 
criminal  laws  and  if  the  system  of 
records  is  compiled  for  a  criminal  law 
enforcement  purpose.  Accordingly,  to 
the  extent  it  includes  this  kind  of 
records,  the  OIG  Investigative  Records 
system  of  records  is  exempt  from  the 
following  sections  of  552a  of  Title  5 
U.S.C:  (c)(3),  (c)(4),  (d), 
(e)(l),(e)(2),(e)(3),  (e)(4)(G).  (e)(4)(H). 
(e)(4)(I).  (e)(5).  (e)(8).  (f).  and  (g),  as  well 
as  from  the  corresponding  regulatory 
subsections. 

Section  (kK2)  (Title  5  USC  552a(k)(2)) 
permits  exemption  from  certain 
requirements  if  the  system  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2);  Provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 


information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1,  1975,  under  an 
implied  promise  that  the  identity  of  the 
source  should  be  held  in  confidence. 
Accordingly,  to  the  extent  that  it 
includes  this  kind  of  records,  this 
system  of  records  is  also  exempt  under 
Section  (k)(2)  from  the  following 
sections  of  552a  of  Title  5  U.S.C: 
(c)(3):(d);  (e)(1);  (e)(4)(G).  (H).  and  (I); 
and  (0.  as  well  as  from  the 
corresponding  regulatory  subsections. 
This  proposed  rule,  amending  12  CFR 
792.34.  would  make  NCUA's  regulations 
consistent  with  those  of  the  majority  of 
agencies  with  statutory  IG's. 

Elsewhere  in  today's  Federal  Register 
there  is  a  Notice  describing  this  system 
of  records. 

Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

Section  552a(c)(3)  of  title  5  U.S.C. 
requires  an  agency  to  make  the 
accounting  of  each  disclosure  of  records 
available  to  the  individual  named  in  the 
record  at  his/her  request.  This 
accounting  must  state  the  date,  nature 
and  purpose  of  each  disclosure  of  a 
record  and  the  name  and  address  of  the 
recipient.  Accounting  for  each 
disclosure  could  alert  the  subject  of  an 
investigation  to  the  existence  and  nature 
of  the  investigation  and  reveal 
investigative  or  prosecutive  interest  by 
other  agencies,  especially  in  a  joint 
investigation  situation.  "This  could 
seriously  impede  or  compromise  an 
investigation  and  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  reluctant  to  cooperate  with 
the  investigators;  lead  to  suppression, 
alteration,  fabrication  or  destruction  or 
evidence;  and  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel  and  their 
families. 

Section  552a(c)(4)  of  title  5  U.S.C. 
requires  an  agency  to  inform  outside 
parties  of  amendments  to  and  notation 
of  disputes  about  information  in  a 
system  in  accordance  with  subsection 
(d)  of  the  Privacy  Act.  Because  this 
system  of  records  is  exempted  from  the 
amendment  provisions  of  subsection  (d) 
of  the  Privacy  Act  by  this  rule,  this 
section  is  not  properly  applicable. 

Sections  552a(d)  and  (f)  of  title  5     ' 
U.S.C.  require  an  agency  to  provide 
access  to  records,  make  corrections,  and 
amendments  to  records,  and  notify 
individuals  of  the  existence  of  records 
upon  their  request.  Providing 
individuals  with  the  access  to  records  of 
an  investigation  and  the  right  to  contest 
the  contents  of  those  records  and  force 


changes  to  be  made  to  the  information 
contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  the  access 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate  with  investigators;  lead  to 
suppression,  alteration,  fabrication,  or 
destruction  of  evidence;  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  law  enforcement  personnel 
and  their  families,  and  result  in  the 
secreting  of  or  other  disposition  of 
assets  that  would  make  them  difficuU  or 
impossible  to  reach  to  satisfy  any 
Government  claims  growing  out  of  the 
investigation. 

Section  552a(e)(l)  of  title  5  U.S.C. 
requires  an  agency  to  maintain  in 
agency  records  only  "relevant  and 
necessary"  information  about  an 
individual.  This  provision  is 
inappropriate  for  investigations,  because 
it  is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear.  In  other 
cases,  what  may  appear  to  be  a  relevant 
and  necessary  piece  of  information  may 
become  irrelevant  in  light  of  further 
investigation. 

In  addition,  during  the  course  of  an 
investigation,  the  investigator  may 
obtain  information  that  relates  primarily 
to  matters  under  the  investigative 
jurisdiction  of  another  agency  (e.g.,  the 
fraudulent  use  of  Social  Security 
numbers)  and  that  information  may  not 
be  reasonably  segregated.  In  the 
interests  of  effective  law  enforcement, 
OIG  investigators  should  retain  this 
information,  because  it  can  aid  in 
establishing  patterns  of  criminal  activity 
and  can  provide  valuable  leads  for 
Federal  and  other  law  enforcement 
agencies. 

Section  552a(e)(2)  of  title  5  U.S.C. 
requires  an  agency  to  collect 
information  to  the  greatest  extent 
practicable  directly  from  the  subject 
individual,  when  the  information  may 
result  in  adverse  determinations  about 
an  individual's  rights,  benefits  and 
privileges  under  Federal  programs. 

The  general  rule  that  information  be 
collected  "to  the  greatest  extent 
practicable"  from  the  target  individual 
is  not  appropriate  in  investigations.  OIG 
investigators  should  be  authorized  to 
use  their  professional  judgment  as  to  the 
appropriate  sources  and  timing  of  an 


investigation.  Often  it  is  necessary  to 
conduct  an  investigation  so  that  the 
target  does  not  suspect  that  he  or  she  is 
being  investigated.  The  requirement  to 
obtain  the  information  bom  the  targeted 
individual  may  put  the  suspect  on 
notice  of  the  investigation  and  thereby 
thwart  the  investigation  by  enabling  the 
suspect  to  destroy  evidence  and  take 
other  action  that  would  impede  the 
investigation.  This  requirement  may 
also  in  some  cases  preclude  an  OIG 
investigator  from  gathering  information 
and  evidence  before  interviewing  an 
investigative  target  in  order  to  maximize 
the  value  of  the  interview  by 
confronting  the  target  with  evidence  or 
information.  Moreover,  in  certain 
circumstances,  the  subject  of  an 
investigation  cannot  be  required  to 
provide  information  to  investigators  and 
information  must  be  collected  from 
other  sources.  Furthermore,  it  is  often 
necessary  to  collect  information  from 
sources  other  than  the  subject  of  the 
investigation  to  verify  the  accuracy  of 
the  evidence  collected. 

In  addition,  the  statutory  term,  "to  the 
greatest  extent  practicable,"  is  a 
subjective  standard,  and  it  is  impossible 
adequately  to  define  the  term  so  that 
individual  OIG  investigators  can 
consistently  apply  it  to  the  many  fact 
patterns  encountered  in  OIG 
investigations. 

Section  552a(e)(3)  of  title  5  U.S.C. 
requires  an  agency  to  inform  each 
person  whom  it  asks  to  supply 
information,  on  a  form  that  can  be 
retained  by  the  person,  of  the  authority 
under  which  the  information  is  sought 
and  whether  disclosure  is  mandatory  or 
voluntary;  of  the  principal  purpose  for 
which  the  information  is  intended  to  be 
used;  of  the  routine  uses  which  may  be 
made  of  the  information;  and  of  the 
effects  on  any  person,  if  any,  of  not 
providing  all  or  any  part  of  the  required 
information.  The  application  of  this 
provision  could  provide  the  subject  of 
an  investigation  with  substantial 
information  about  the  nature  of  that 
investigation.  Moreover,  providing  such 
a  notice  to  the  subject  of  an 
investigation  could  seriously  impede  or 
compromise  an  investigation  by 
revealing  its  existence  and  could 
endanger  the  physical  safety  of 
confidential  sources,  witnesses,  and 
investigators  by  revealing  their 
identities. 

Sections  552a(e)(4)(G)  and  (H)  of  title 
5  U.S.C.  require  an  agency  to  publish  in 
the  Federal  Register  notice  concerning 
its  procedures  for  notifying  an 
individual  at  his/her  request,  if  the 
system  of  records  contains  a  record 
pertaining  to  him/her,  how  to  gain 
access  to  such  a  record  and  how  to 


contest  its  content  Since  this  system  of 
records  is  being  exempted  from 
subsection  (f)  of  the  Privacy  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  the 
system  of  records  would  be  exempt  from 
those  subsections. 

Section  552a(e)(4)(I)  of  title  5  U.S.C. 
requires  an  agency  to  publish  notice  of 
categories  of  sources  of  records  in  the 
system  of  records.  To  the  extent  that  this 
provision  is  constructed  to  require  more 
detailed  disclosure  than  the  broad 
generic  information  currently  published 
in  the  system  notice  an  exemption  from 
this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protect  privacy  and 
information,  and  to  avoid  the  disclosure 
of  investigative  techniques  and 
procedures. 

SecUon  552a{e)(5)  of  title  5  U.S.C 
requires  an  agency  to  maintain  its 
records  with  such  accuracy,  relevance, 
timeliness,  and  completeness  as  is 
reasonably  necessary  to  assure  fairness 
to  the  individual  in  making  any 
determination  about  the  individual. 
Much  the  same  rationale  is  apphcable  to 
this  proposed  exemption  as  that  set 
forth  previously  in  item  (d)  (duty  to 
maintain  in  agency  records  only 
"relevant  and  necessary  information" 
about  an  individual.)  While  the  GIG' 
makes  every  effort  to  maintain  records 
that  are  accurate,  relevant,  timely  and 
complete,  it  is  not  always  possible  in  an 
investigation  to  determine  with 
certainty  that  all  the  information 
collected  is  accurate,  relevant,  timely, 
and  complete.  During  a  thorough 
investigation,  a  trained  investigator 
would  be  expected  to  collect  allegations, 
conflicting  information,  and  information 
that  may  not  be  based  upon  the  personal 
knowledge  of  the  provider.  At  the  point 
of  determination  by  OIG  to  refer  a 
matter  to  a  prosecutive  agency,  for 
example,  that  information  would  be  in 
the  system  of  records,  and  it  may  not  be 
possible  until  further  investigation  is 
conducted,  or  indeed  in  many  cases 
until  a  trial  (if  at  all)  to  determine  the 
acciu-acy,  relevance,  and  completeness 
of  some  information.  This  requirement 
would  inhibit  the  ability  of  trained 
investigators  to  exercise  professional 
judgment  in  conducting  a  thorough 
investigation.  Moreover,  fairness  to 
affected  individuals  is  assured  by  the 
due  process  they  are  accorded  in  any 
trial  or  other  proceeding  resulting  from 
the  OIG  investigation. 

Section  552a(e)(8)  of  title  5  U.S.C. 
requires  an  agency  to  make  reasonable 
efforts  to  serve  notice  on  an  individual 
when  any  record  on  such  individual  is 
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made  available  under  compulsory  legal 
process  when  such  process  becomes  a 
matter  of  public  record.  Compliance 
with  this  provision  could  prematurely 
reveal  and  compromise  an  ongoing 
criminal  investigation  to  the  target  of 
the  investigation  and  reveal  confidential 
investigative  techniques,  procedures,  or 
evidence. 

Section  552a(g)  of  title  5  U.S.C. 
provides  for  civil  remedies  if  an  agency 
fails  to  comply  with  the  requirements 
concerning  access  to  records  under 
subsections  (d)(1)  and  (3)  of  the  Act; 
maintenance  of  records  under 
subsection  (e)(5)  of  the  Act;  and  any 
other  provision  of  the  Act  or  any  rule 
promulgated  thereunder  in  such  a  way 
as  to  have  an  adverse  effect  on  an 
individual.  The  system  would  be 
exempt  from  many  of  the  Act's 
requirements;  it  is  unnecessary  and 
contradictory  to  provide  for  civil 
remedies  from  violations  of  those 
provisions  in  particular. 

Regulatory  Flexibility  Certificanon 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
NCUA  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  amendments  to  12  CFR  are 
procedural  in  nature  and  will  aid  an 
NCLTA  office  to  perform  its  criminal  law 
enforcement  function. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements  tmd 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.) 

Executive  Order  12612 

This  amendment  to  NCUA's  systems 
of  record  notice  does  not  affect  state 
regulation  of  credit  unions. 

List  of  Subiects  in  12  CFR  Part  792 

Criminal  penalties.  Freedom  of 
Information.  Privacy.  Reporting  and 
record  keeping  requirements.  Sunshine 
Act. 

By  the  National  Credit  Union 
Administration  Board  on  March  30. 1995. 
Becky  Baker. 
Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Federal  Credit  Union  Act  of  1934,  as 
amended;  and  5  U.S.C.  552.  552a.  and 
553.  the  NCUA  is  proposing  to  adopt  the 
following  amendments  to  12  CFR  part 
792. 


PART  792— {AMENDED] 

Subpart  B-The  Privacy  Act 

1.  The  authority  citation  for  Part  792 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a)  and 
1789(a)(7);  5  U.S.C.  App.  3.  Subpart  B  is  also 
issued  under  5  U.S.C.  552a. 

2.  In  §  792.34.  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 

S  792.34    Exemptions. 

*         •         •         •         * 

(b)*  •  • 

(3)  System  NCUA-20.  entitled. 
"Office  of  Inspector  General  (OIG) 
Investigative  Records."  consists  of  OIG 
records  of  closed  and  pending 
investigations  of  individuals  alleged  to 
have  been  involved  in  criminal 
violations.  The  records  in  this  system 
are  exempted  pursuant  to  Sections  (k)(2) 
of  the  Privacy  Act.  5  U.S.C.  552a{k)(2), 
from  sections  (c)(3);  (d);  (e)(1);  (e)(4)(G); 
(e)(4)(H):  (e)(4)(I);  and  (f).  The  records  in 
this  system  are  also  exempted  pursuant 
to  section  (j)(2)  of  the  Privacy  Act,  5 
U.S.C.  552a(j)(2),  from  sections  (c)(3): 
(c)(4);  (d);  (e)(1):  (e)(2);  (e)(3):  and  (g). 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  95-ASC)-10] 

Proposed  Amendment  to  Class  E 
Airspace;  Memphis,  TN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT: 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Memphis.  TN.  A  VOR  RWY  16  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  General  DeWitt 
Spain  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  If  approved,  the  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before  May  23,  1995. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 


95-ASO-lO,  Manager.  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-lO."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550.  1701  Columbia 
Avenue.  College  Park.  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  Management  Branch.  ASO-SSO, 
Air  Traffic  Division.  P.O.  Box  20636. 


Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Memphis.  TN.  A  VOR  RWY  16  SIAP  has 
been  developed  for  General  DeWitt 
Spain  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SLAP  and  for  IFR 
operations  at  the  airport.  If  approved, 
the  operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
of  the  SLAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.93 
dated  July  18,  1994  and  effective 
September  16. 1994  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  are  published  in  Paragraph  6005 
of  FAA  Order  7400. 9B  dated  July  18, 
1994  and  effective  September  16, 1994 
which  is  incorporated  by  reference  in 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulatipn  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will' 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is- certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16.  1994.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above 
the  surface  of  the  earth. 


ASO  TN  E5  Memphis,  TN    [Revisedl 

Memphis  Interaational  Airport,  TN 

(Lat.  35°02'45"  N,  long.  89°58'41"  W) 
Twinkle  Town  Airport 

(Lat.  34''56'00"  N.  long.  90''10'00"  W) 
Olive  Branch  Airport 

(Lat.  34''58'44"  N.  long.  89''47'13"  W) 
West  Memphis  Municipal  Airport 

(Ut.  SS'Oa'll"  N,  long.  90°14'04"  W) 
General  DeWitt  Spain  Airport 

(Lat.  35''12'05"  N,  long.  90''03'05"  W) 
Elvis  NDB 

(Lat.  34''57'13"  N.  long.  89''58'26"  W) 
West  Memphis  NDB 

(Lat.  35"'08'22"  N,  long.  90''13'57"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8-mile  radius 
of  memphis  International  Airport,  and  within 
4  miles  each  side  of  the  179°  bearing  from  the 
Elvis  NDB  extending  from  the  8-mile  radius 
to  7  miles  south  of  the  NDB,  and  within  a 
6.5-mile  radius  of  Twinkle  Town  Airport, 
and  within  a  7.5-mile  radius  of  Olive  Branch 
Airport,  and  within  a  6.5-mile  radius  of  West 
Memphis  Municipal  Airport,  and  within  2.5 
miles  each  side  of  the  198°  and  352°  bearings 
from  the  West  Memphis  NDB  extending  hxjra 
the  6.5-mile  radius  to  7.4  miles  north  and 
south  of  the  NDB,  and  within  a  6.4-mile 
radius  of  General  DeWitt  Spain  Airport; 
excluding  that  airspace  within  the 
Millington,  TN  Class  E  airspace  area. 
*         «         «         *         * 

Issued  in  College  Park,  Georgia,  on  March 
29,  1995. 

Michael  J.  Powderly, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  95-8764  Filed  4-7-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

27  CFR  Part  53 


[Notice  No.  808] 

Review  of  ATF  Form  5300.26,  Federal 
Firearms  and  Ammunition  Excise  Tax 
Return  (No.  REI-259-95) 

AGENCY:  Biu^au  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

ACTION:  General  Notice:  Notice  of 

request  for  public  comment. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
soliciting  public  comments  on  revising 
ATF  Form  5300.26.  Federal  Firearms 
and  Ammunition  Excise  Tax  Return. 
ATF  has  prepared  a  draft  revision  of  the 
return.  A  copy  of  the  draft  return, 
including  its  instructions,  immediately 
follows  this  notice. 

The  objectives  of  revising  the  return 
are  to  ensure  taxpayers  calculate  the 
correct  amount  of  taxes,  clarify 
instructions  on  how  to  complete  the 
return,  and  decrease  taxpayers'  time 
spent  preparing  the  return. 

ATF  would  like  to  know  if  the  revised 
return  accomplishes  these  objectives. 
Also,  ATF  is  interested  in  any  other 
comments  from  the  public  which  may 
improve  this  tax  return. 
DATES:  Comments  must  be  received  on 
or  before  June  9,  1995. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Tax  Compliance  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Room  5190,  Washington,  DC  20026 
(Notice  No.  808). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Ruhf,  Tax  Compliance  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington,  DC  20226.  (202-927- 
8220). 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  author  of  this  document  Robert  P. 
Ruhf.  Tax  Compliance  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  5  U.S.C.  301  and  26  U.S.C. 
7805. 

Signed:  March  31, 1995. 
Daniel  R.  Black, 
Acting  Director. 

BILLING  COOE  4«10-31-*i 
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GENERAL  INSTRUCTIONS 


1.  GENERAL.  Liability  (or  lh«  manutacturar*  axcisa  tax  under  26 
use.  41S1  (piaiols.  ravolvara.  othar  firaarmt.  and  shads  and 
canndgat)  ■•  raportad  using  this  form    Tax  is  imposad  on  tha 
•ala  or  usa  of  (iraarms  or  ammunition  by  tha  manutacturar  or 
importar. 

2.  HOW  TO  PREPARE.  Follow  all  tha  instructions  and  complata 
this  form  in  duplicaia    Complata  aach  part  and  schadula  o'  this 
ralurn.  If  not  applicabla.  wnia '0' or  "nona  '  Ba  sura  to  sign 
your  ralurn    Kaap  a  copy  for  your  racords    Usa  blank  shaata  if 
additional  spaca  is  naadad.   Mark  aach  shaat  with  your  nama. 
amployar  idantification  numbar.  tha  tax  ratum  panod  and  tha 
•tarn  numbar. 

3.  HOW  OFTEN  AND  WHEN  TO  FILE.  If  a  filing  data  of  a  ratum 
falls  on  a  Saturday,  Sunday  or  lagal  holiday,  tha  filing  data  ba- 
comas  tha  naxi  succaading  day  which  is  not  a  Saturday.  Sunday 
or  lagal  holiday.   Also,  a  taxpayar  may  apply  to  axtand  tha  filing 
data  on  ATF  Form  5300.29  bacausa  of  lamporary  conditions  ba- 
yond  tha  taxpayafs  control. 

a.  Dual larly.  You  ara  ganarally  raquirad  to  tila  a  ralurn  for  a 
calandar  quartar  in  which  a  tax  liability  is  incurrad.   Calandar 
quartars  ara  3-month  panods  anding  March  31 .  Juna  30. 
Saptambar  30,  and  Oacambar  31 .  Howavar.  you  ara  not  ra- 
quirad to  fila  a  ratum  for  a  calandar  quartar  in  which  no  tax 
liability  has  baan  incurrad. 

A  calandar  quartar  ralurn  is  dua  no  lalar  than  ona  month  aflar 
tha  and  of  that  quartar  (April  30,  July  31,  Octobar  31.  and 
January  31).  Whan  you  hava  mada  sufficiant  and  timaly  da- 
posits  of  tax  (saa  instruction  6)  for  tha  ralurn.  an  additional 
10  days  may  ba  ukan  to  fila  tha  ratum. 

b.  Annually.   If  you  hava  no  lax  liability  for  an  antira  calandar 
yaar  and  hava  not  filad  a  final  ratum  (saa  mslrudion  9).  tfiao 
your  annual  ratum  is  dua  not  latar  than  January  3ttto(th« 
following  yaar. 

C.  Monthly  or  Samlmonthly.  Fila  monthly  or  samimonthly  ra- 
tums  whan  ATF  nolifias  you  to  do  so  in  wnting.  A  monthly 
ralum  is  dua  1 5  days  following  tha  month    A  samimonlhly 
ralurn  is  dua  10  days  following  tha  samiinomfify  pariod. 

4.    WHERE  AND  HOW  TO  FILE.  Sand  this  ratum  K»  tha  addrass 
listad  balow  that  is  appropriata  for  y«ur prmoipal  pUca  oi 
businass  or  of  raaidanca.  Incfuda  yo«M^  paymant  of  tha  amount 
owad  on  lina  22.   Plaasa  maka  ctMctn  or  monay  ordars  payabta 
to  tha  Buraau  of  Alcohol.  Tobaooo  and  Firaarma and  wriU  your 
amployar  Idantification  numbar  on  «Kch*«ks  or  monay  ordara, 

Stat*  01  Your 

Principal  Pitc« 
ol  Businati  OR 
R«sld«nc*: 


AL.    tX:.  FL.  QA,  MS   HC. 
SC,  TN,  VA 

IL.     IN.    KY.  Ml.    «Im.I«>. 
OH.  SO.  Wl.  WV 

AH.  AZ.  CO.IA.    IC«.  LA, 
MO.  NE.  NM.OK.  TX 

CT.  OE    MA.  MO.  tfE.  NH, 
NJ.    NY.  PA    Rl      VT 

AK,  CA,  Ml,    ID.    MT.NV. 
OR.  UT.  WA,  WY 

Pfl    or     VI 


I  To: 
Buraaii  «l  ATF 
|.JExcis«  Tax 

PO.Sox  3603?t 
Ptnsbargh,  PA  iS?S1-«32S 

PO.80XM0W4 
Pmaburgti,  PA  1S2S1-6S04 

PC  Box  $71091 
PmtDurgh.  PA   f5?5»-70«» 

P  O  Box  371665 
PBlSbttrsh.  PA    152S1-7665 

P.O.  Box  371909 
PVIXmrflh.  PA  152S1-7909 

PtittM  ButMIng,  Room  6S9 
Cartot  Chardon  Siraat 
Halo  Ray,  PR  00918 


5.     TIMELY  FILING.  A  tax  ratum  and  any  accompanying  paymani 
will  ba  considarad  timaly  filad  if  it  is  mailad  by  tha  dua  data 
Tha  official  postmark  of  tha  U.S.  Postal  Sarvica  on  tha  anvalopa 
or  on  tha  sandars  racaipt  of  carlifiad  mail  is  avidanca  ol  tha 
data  of  mailing    Otharwisa.  tha  taxpayar  has  tha  burdan  ol 
proving  tha  data  of  filing 

6  DEPOSITS  OF  TAX.   If  you  ara  r.quirad  to  fila  a  quarlarly  ra- 
lurn. you  may  hava  to  maka  tax  daposils  bafora  tiling  your  ra- 
lurn   Also,  if  tha  lax  balance  dua  on  a  quarterly  ratum  is  mora 
than  $100.  dapostt  tha  anbra  balanca    Ralar  to  ATF  Form 
5300.27 

7  OVERPAYMEMTS  AND  UNDERPAYMENTS.  Oo  not  fila 
amandad  ralumt  tor  ovarpaymanit  and  undarpaymanis  or  for 
any  othar  rMMon.  Tax  ovarpaymania  may  ba  claimad  as  cradits 
in  Schadula  C  or  by  filing  a  daim  for  rafund  on  ATF  Form  2635 
(5620  8)    Tax  ovardaposilad  tor  a  quartarty  ratum  can  ba  ra- 
fundadon  thatquartafs  ralum  oniiM23.  ATF  Announcamant 
94-9  contains  additional  information  about  cradits  and  rafunds. 
Ur»darpaymants  can  ba  paid  through  an  antry  in  Schadula  B  or 
according  to  tha  instructions  of  tha  appropriata  ATF  offica 
flltad  in  inslruolteii  10. 

Tha  law  providaa  for  tha  paymant  of  inlarast  on  undarpaymanis 
and  on  aoma  ovarpaymanis  of  tax    Computa  inlarast.  if  appli- 
cabia,  at  tna  rata  prascnbad  by  26  U.S.C.  6621 . 

8.    RECORDS.  Evary  Uxpayar  must  kaap  racords  to  support  all 
aniHas  mada  on  this  ratum    Ganarally,  racords  must  ba  kapt  at 
laast  3  yaara  from  tha  data  tha  lax  ratum  is  filad. 

9      FINAL  RETURN.  Ityou  parmanantly  caasa  oparalions  ralatad 
to  tha  raturn.  chack  tha  box  in  lina  4  and  attach  a  stalamant  of: 
(a)  who  (nam*)  will  kaap  tha  racords:  (b)  tha  location  (addra>s) 
of  tha  racords;  (c)  whathar  tha  businass  was  Iransfarrad  to 
anotharparaon:  and  (d)  to  whom  (nama  and  addrass)  tha  busi- 
rvaaa  was  iransfarrad.   Also,  if  you  ara  an  individual  making  a 
ona-Uma  importation  and  ara  not  angagad  in  any  businass  ra- 
latad lo  tha  ratum.  chack  tha  box  in  lina  4. 

10.  ADDITIONAL  INFORMATION.  If  you  hava  quastions  about  this 
lax  ralum  or  naad  assistanca,  plaasa  contact  tha  appropriata 
ATF  offica 
Bttad  balow. 


Slat*  of  Your 
Principal  Place 
ol  Buslnas*  OR 
RasWanca 

AL.    DC.  FL.    GA.  MS.  NC. 
SC.   TN.  VA 


IL.     IN,    KY.  Ml.    MN.  NO, 
on.  SO.  Wl.  WV 


AR.  AZ.  CO.  lA.     KS.  LA. 
MO.  NE.  NM.OK,  TX 


CT.   OE.  MA.  MO.  ME.  »*H. 
NJ.    NY.  PA,  Rl,     VT 


AK.   CA.  HI.    10.    MT,  NV. 
OR.  UT,  WA.  WY 


Outsid*  Iha  United  Slatea 


Office  to  contact: 

BATF 

Technical  Services 

2600  Canlury  Parkway.  NE 
Allanla.  GA   3034  S 
404-67eS080 

6S2S  Federal  Otdce  Building 
550  Main  Street 
Cincinnati.  OH  45202-3263 
513-684-3334 

1114  Commerce  Street 
7th  Floor 
Dallas,  TX  75242 
214-767-2281 

Curtis  Center.  Sulla  875 
Independence  Square  West 
PhHadelphla.  PA  19106 
215-597-2246 

221  Main  Street,  11th  Floor 
San  Francisco,  CA  94105 
415-744-7011 

Washlnglon.  DC  20226 
202-927-8220 


SPECIFIC  INSTRUCTIONS 

LINE  5.  Paymant  of  tax  by  EFT  (elaclronic  funds  transfer)  requires 
that  you  notify  ATF.   Rater  to  ATF  Publication  5000.11. 

PART  II.  Entriaa  on  tha  lines  in  Part  II  ara  limited  to  tha  aalas 
and  uaaa  occurring  during  the  tax  pariod  apecified  in  line  6. 

You  can  usa  Schedule  C  to  show  tax  decreases  for  sales  or  uses 
reported  as  taxable  in  this  or  previous  lax  ratums  that  are  resold  lor 
eenain  tax-free  purposes  or  determined  later  to  qualify  as  tax-free. 
Use  Schedule  B  lor  tax  on  sales  or  uses  that  occurred  in  a  previous 
tax  period  but  were  NOT  included  in  the  return  lor  that  penod. 

LINE  7.  Enter  the  dollar  amount  of  your  total  sales  of  taxable  arti- 
cles, including  tax-exempt  or  tax-free  sales  during  the  tax  penod 
stated  in  line  6    Do  not  include  articles  of  which  you  are  not  con- 
sidered to  be  the  manufacturer  or  importar  for  purposes  of  this 
excise  tax    Except  for  leases  and  certain  installment  sales,  you 
muat  include  all  sales  even  if  your  customers  have  not  paid 

For  most  sales  and  taxpayers,  the  sale  prices  are  stated  on  the  in- 
voices to  their  customers.  This  line  should  also  include  the  dollar 
value  of  things  other  than  money  lo  be  given  in  consideration  for  tha 
article,  such  as  services,  personal  property,  and  articles  traded  in. 

Do  not  include  tha  sale  price  of  a  non-taxable  article  unless  it  was 
sold  as  a  unit  with  the  taxable  article    When  a  taxable  article  is  sold 
as  a  unit  with  a  non-taxable  article  (for  example,  a  pistol  and 
holster)  or  with  extra  parts  or  accassones,  than  enter  the  sale  price 
of  the  unit.   If  a  taxable  sate,  adjust  the  unit's  sale  pnce  on  line  10 
to  exclude  the  non-taxable  article,  part  or  accessory. 

LINE  8.  Enter  the  sale  prices  of  all  articles  included  in  line  7  that 
you  sold  tax-free  or  tax-exempt    Do  not  include  the  sale  ol  articles 
sold  taxpaid  to  customers  who  later  resell  or  use  the  articles  lor  a 
tax-free  purpose:  however,  you  may  take  a  credit  in  Schedule  C  or 
file  a  claim  for  rafund. 

You  and  your  customer  may  need  a  Certificate  of  Tax-Free  Regtatry 
(ATF  Form  5300.28)     Refer  to  ATF  Industry  Circular  93-5  abou) 
selling  articles  tax-exempt  or  lax-free    Failure  lo  follow  require- 
ments or  to  have  a  Certificate  may  result  in  additional  taxes, 
penalties  and  interest. 

LINE  1 0.  Enter  on  line  1 0  the  net  amount  ol  atJ^ualmanta  to  Iha  sale 
pnces  of  taxable  sales  of  line  9  during  the  tax  return  period. 

Decreaaing  adjuatmenta  are  allowed  lor  certain  rtems  if  tnduded  «n 
the  sales  price  lo  your  customer    27  CFR  53.«l(b),  and  63.91-.fl3 
describe  these  exclusions  from  the  sale  price    These  excluatofls 
include  the  following  items  w»>en  included  in  the  sates  price  ol  the 
article  and  not  as  a  separate  charge:  this  axciaa  tax,  t^rtam        «fip 
expenses  related  to  the  transporfaljon  and  delh'ery  of  articles  to 
customers,  carrying,  finarce  or  service  charges  for  credit  sales, 
extra  and  identical  parts,  accassones,  and  nofntaxabl*  articles  sold 
in  combination  with  a  taxable  article.  Also,  price  readjuatments  in 
the  same  tax  penod  in  which  the  aala  occurs  may  alao  be  taken  in 
this  line,  as  an  ad)ustment  to  the  tax  In  Schedule  C,  ori«e«d  in 
determining  the  sales  price  (Bna  7). 

Do  not  use  line  10  to  subtract  the  sales  price,  including  excise  tax. 
you  paid  to  anothermanufacturer  or  importar.  If  you  further 
manufacture  artlctes  on  which  excise  tax  was  paid  by  another 
person,  then  a  credit  can  ba  taKsn  m  Sche*;le  Cera  c.'aim  (or 
refund  may  he  ftied. 

Increasing  adiustmenta.  You  may  hava  lo  increase  the  sale  price 
of  an  article  (rom  tha  amcitnl  shown  on  your  invoice  Include  any 
charge  which  is  required  to  be  paid  as  a  condition  of  your  sale  of  a 
taxable  article  and  is  not  spocidcaily  ^icludac  Suet-  charges  ma, 
include  warranty  tool  er.:!  die  packing  or  specia:  nandling  charges 
and  taxes  other  than  this  excise  tax.  Refer  to  27  CFR  53.91  for 
further  information. 


Conatructive  Sale  Price.  A  decreasing  or  increasing  ad)ustment  lo 
a  sale  price  may  be  necessary  because  of  the  type  of  sale    Articles 
sold  at  retail,  on  consignment,  or  in  sales  not  at  arm  s  length  (for 
example,  between  affiliated  companies)  and  at  less  than  fair  market 
value  require  constructive  sale  pnces.   Usually,  the  constructive 
sale  price  differs  from  the  sales  pnce  at  which  you  sold  the  article; 
therefore,  an  ad)u$tment  IS  necasaary.  Refer  to  27  CFR  53.94  -  97.   - 

LINE  12.  Tax  is  imposed  on  your  business  use  of  taxable  articles 
that  you  manufactured  or  imported.  If  you  regularly  sell  the  articles, 
compute  the  tax  based  on  the  lowest  established  wholesale  pnce 
Enter  the  sum  ol  the  prteaa  tor  the  articles  used    Use.  arr.ong  othar 
acts   includes  loans  ol  arttciea  tor  display,  demonstration  or 
famihanzation,  or  forfurthermanufacture  of  an  article  f)ot  sub)ect  to 
any  Federal  manufacturers  exciae  tax  (26  U  S.C  Chapter  32). 
Refer  to  27  CFR  63-111 -.116  and  ATF  Announcement  93-23 

LINE  19.  The  ««ount  shown  on  tote  1»  cannot  exceed  the  amount 
on  line  18.  Any  excess  should  be  carried  over  as  a  credit  to  your 
next  tax  raturn  In  Schedule  C  or  claimed  as  a  refund. 

LINE  21.  Entarthe  total  amount  of  depoaltamade  on  ATF  Form 
5300.27  for  the  tax  ratum  period. 

LIME  22.  H  the  balance  due  deposit  is  more  than  $100.  deposit  the 
enBre  balance  wtft  ATF  Form  5300  27. 

SCHEDULE  A.  Unless  line  18  is  $100  or  less,  complete  this 
acbedule  il  yoii  r^>ort  any  tax  liability  on  line  9  on  a  quarterly  return 
Use  semimonthly  periods  if  you  are  required  to  maka  semimonthly 
tax  depoatta.  Olher*riae,  enter  your  tax  liability  by  month 

Enter  the  net  tax  babiity  tot  each  period.  Determine  this  amount 
based  on  what  line  20  ol  this  ralum  would  show  if  tha  return  was 
completed  )ust  for  'hat  penod  (semimonthly  or  monthly)    Adjust- 
ments (Schedules  B  and  C)  may  not  be  made  earlier  than  the 
eemimonthty  or  monthly  penod  in  which  they  arose 

SCHEDULES  BAND  C.   Use  these  schedules  to  show  underpay- 
ments of  lax  OuB  on  past  returns  or  lo  claim  credit  for  overpayments 
of  tax  paid  or  lor  authorized  reductions  of  tax.  The  amount  of  credit 
claimed  In  Schedule  C  cannot  exceed  the  amount  on  line  1 8    Carry 
over  any  excess  credit  to  the  next  tax  ratum  or  file  ATF  Form  2635 
for  a  refund. 

Ftilly  explain  all  entries  in  Schedule  B  and  C.  Any  claim  for  credit 
must  be  explained  sufficiently  to  determine  the  legitimacy  and 
circumstances  of  the  credit  and  must  be  supported  by  the  evidence 
prescnbed  m  27  CFR  Part  53  and  27  CFR  70.123. 

LINES  40-41.  H  the  taxpayer  is  an  individual,  tha  individual  must 
sign    If  the  taxpayer  IS  a  corporation,  the  president,  vice-president 
or  other  pnncipal  officer  must  sign.   If  the  taxpayer  is  a  partnership 
or  other  unincorporated  organization,  a  responsible  and  authonzed 
member  officer  having  knowledge  o(  its  affairs,  must  sign     If  the 
taxpayer  is  a  trust  or  estate,  the  fiduciary  must  sign    An  agent  of 
the  taxpayer  may  sign  if  an  acceptable  power  of  attorney  is  filed 
with  the  appropnate  ATF  office. 

PAPERWORK  REDUCTION  ACT  NOTICE 

This  request  is  in  accordance  with  The  Paperwork  Reduction  Act  of 
1980    The  information  collection  is  mandatory  pursuant  to  26 
use   6302    The  purpose  of  this  information  collection  is  to 
correctly  ident.fy  the  taxpayer  and  to  correctly  cred.t  the  taxpayer  s 
liability. 

The  estimated  average  burden  associated  with  this  collection  of 
mformaton  is  7  hours  per  respondent    Comments  concerning  the 
accuracy  of  this  burden  should  be  directed  to  the  Reports  Manage- 
ment Officer,  Document  Services  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Washington.  DC.  20226.  and  the  Office  o» 
Management  and  Budget.  Paperwork  Reduction  Pro|ecn5l2- 
(      )   Washington,  DC.   20503. 
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DEPARTMENT  OF  THE  TREASURY 

BUREAU  or  ALCOHOL,  TOBACCO  AND  FIREARMS 

FEDERAL  FIREARMS  AND  AMMUNITION 
EXCISE  TAX  RETURN 

(Prepare  in  Duplicate  ■  See  Attached  Instructions) 


1.    NAME.  TRADE  OR  BUSINESS  NAME.  AND  ADDRESS  (mmhng  mnd 
hcmbonf  OF  TAXPAYER  (number,  ttrmtt.  city.  Statu  andZIPCod») 


PART  I ■ GENERAL 


Form  Appfovd:    OMB  No.  1512-        ( 


FOR  ATF  USE  ONLV 

TAX              S 

PENALTY    S 

INTEREST  t 

TOTAL          S 

EXAMINED  BY: 

[DATE: 

OTHER 

2     TELEPHONE  HUUBetK  (tf  o*w  twipaytr.  or  it  your  phont  numbor 
ctmngmd) 


3     EMPLOYER  lOENTIflCATION  NUMBER 


4.     IF  FINAL  RETURN  (»*0  mstrucHon  9).  CHECK  THIS  BOX    f") 


5.     PAYMENT.  IF  ANY,  FOR  THIS  RETURN  MADE  BY 

n  CHECK  OR  Deft      Q  other  ^Sp«crfy; 

MONEY  ORDER 


PART  II  •  COMPUTATIOM  OF  TAX  ON  tALES  OR  USES  DURING  TAX  PERtOO 


6.    TAX  PERIOD  <—  mttnicton  3)  STARTS  ON 


(month,  dmy.  y»mr) 


.ANDENDSON 


TOTALS  DURING  TAX  PERIOD 


7.    ALL  ARTICLES  SOLD  6rM/apnc« 


8.    ARTICLES  SOLO  TAX-FREE  OR  TAX  EXEMPT 
^v  aalo  pnc0 


(month,  day.  yaar) 


WSTOLSAND 
REVOLVERS 


9.    TAXABLE  SALES  flina  7minua  Ima  8) 


10   NET  ADJUSTMENTS  TO  SALE  PRICE  OF  TAXABLE  SALES 
MADE  DURING  PERIOD  (thorn dacraaaa  in paranthaaat) 


11.  ADJUSTED  TAXABLE  SALES  r»«/i«»pAi«  or  m/n«»/m«  10) 


OTHER 
FIREARMS 


12.  TAXABLE  USE  OF  ARTICLES  by  taxmbia  aalapiiea 


13.  TAXABLEAMOUNTOF  SALES  AND  USES /&!•  H  phiaiina 
12) 


14.  TAX  RATE 


15.  AMOUNT  OF  TAX  (multiply  Ima  (3  by  lata  14) 


10% 


SHELLS  AND 
CARTRIDGES 


11% 


PART  ai  ■  COMPUTATION  OF  TAX  LIABILITY  FOR  TAX  PERIOD 


11% 


16.  TOTAL  OF  AMOUNTS  FROM  LINE  15 


17.  ADJUSTMENTS  INCBEAaMO  AMOUNT  DUE  (ttaeM,  Sohmtula  B) 


18.  GROSS  TAX  DUE  flna  1$ phn  Ha*  W 


19.  ADJUSTMENTS  DECREASING  AMOUMT  DUE  (Un,  38  Sch,<fula  C)  /Cannot  ba  mora  than  tha  amount  on  Una  18) 


20  NET  TAX  U^BOJXY  (Una  1$ minus  ima  t9   Should  agraa  with  Ima  28.  Schadula  A    Cannot  ba  last  than  laro) 


21    TOTAL  DEPOSITS  FOR  TAX  PERIOD 


►  COMPARE  LINE  20  TO  UNE  21  AND  COMPLETE  LINE  22  OR  23  AS  APPUCABLE  < 


22.  BALANCE  OFTAX  0\iB  (amount  that  Una  20  axeaads  Una  21) 


23.  CHECK  WHAT  YOU  WANT  DONE  WITH  THE  AMOUNT  THAT  LINETT  EXCEED  SUNE  20 

U   REFUND  TO  ME  OR    ^1   *PPI.V  TO  MY  NEXT  TAX  RETURN  (show  m  Schadula  C  of  naxt  tax  ratum) 
ATF  F  5300.26  (         )  PRE  V:OUS  EDITIONS  ARE  OBSOLETE  ' 
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SCHEDULE  A  -  STATEMENT  OF  NET  TAX  LIABILITY  DURING  TAX  PERIOD 


SEMIMONTHLY  DEPOSITORS 


OTHER  DEPOSITORS 


DEPOSIT  PERIOD 
(•) 

25.  FIRST  MONTH 

Day  1  through  day  IS 
Day  16  through  last  day 


26   SECOND  MONTH: 
Day  1  through  day  15 
Day  16  through  last  day 


27.  THIRD  MONTH: 
Day  1  through  day  15 
Day  16  through  last  day 

28.  TOTAL  OF  COLUMN  (b) 


NET TAX 

UABILITY 

(b) 


DEPOSIT  PERIOD 
(c) 


25.  FIRST  MONTH: 

Day  1  through  last  day 


NET TAX 
LIABILITY 


26.  SECOND  MONTH: 
Day  1  through  last  day 


— 


27  THIRD  MONTH: 

Day  1  through  UMdr/ 


28.  TOTAL  OF  CCH.UMN  (d) 


SCHEDULE  B  -  EXPLANATION  OF  INCREASING  ADJUSTMENTS" 


EXPLANATION  OF  INDIVIDUAL  ERRORS  OR  TRANSACTIONS 

AMOUNT  OF  ADJUSTMENTS 

(a) 

tWTAX 

(c)  INTEREST                    (d)  PENALTY 

29. 

$ 

t 

S 

30. 

i — — ■ 

31. 

32.  TOTALS  OF  COLUMNS  (b),  (c)  and  (d) 

$                                  ''%;::::, 

*■ 

1 

33.  TOTALADJOSTMENTS  INCREASING  AMOUNT  DUE  (lina  32.  «rt.  <b)  plus  cols  (c)  and  (d)): 

s 

SCHEDULE  C  -  EXPLANATION  OF  DECREASING  ADJUSTMENTS 


EXPLANATION  OF  INDIVIDUAL  ERRORS  ORTRANSACTIONS 


34. 


35 


AMOUNT  OF  ADJUSTMENTS 


(b)  TAX 


(c)  INTEREST 


36. 


37.  TOTALS  OF  COLUMNS  (b)  and  (c) 


38  TOTAL  ADJUSTMENTS  DECREASWQ  AMOUNT  DUE  tlma  37.  crt.  (b)  plus  col.  (O): 


CERTinCATION 


Tha  tax  m  schedule  C  for  overpaytrwrts  olh«rthan  under  26  U.S.C.  Sections  6416(b)(1),  (2).  (3)  and  (5),  shown  on  this  tax 
return     (1 )  has  not  been  included  in  the  pric«  of  tha  article  with  respect  to  which  it  was  imposed  nor  collected  fronn  a  vendee 
for  which  the  taxpayer  has  idwtifwd  the  nature  of  •videfwre  available  to  establish  this  factor  or  (2)  has  been  repaid  to  the 
ultimate  purchaser  of  th»  article  by  ma.  *:;:; 

The  tax  in  schedule  Cfor  ovwpaymanlB  undar  26  U.S.C.  Section  64i6  (b)(1)  for  cenain  price  readjustments,  section  6416 
{b)(2)  for  certain  uMs.  sales  or  resales  of  a  taxable  article  or  section  6416  (b)(3)  on  tax-paid  articles  used  for  further  manufac- 
ture-   (1)  has  not  been  included  in  the  price  of  the  article  with  respect  to  which  it  was  imposed  nor  collected  from  a  vendee  for 
which  the  taxpayer  has  identified  the  nature  of  evidence  available  to  establish  this  fact:    [2)  has  been  repaid  to  tt^e  ultimate 
vendor  of  the  arlcle  by  me.  or    (3)  wa»  .nciuded  ,n  the  price  of  the  article,  and  !  will  submit,  upon  request  of  the  district  direc- 
tor, the  written  consent  of  the  ultimate  vendor  to  the  allowance  of  the  credit. 

The  lax  m  schedule  C  lor  overpayments  under  26  J  S  C.  Section  6416(b)(5)  for  return  of  installment  accounts  has  been  repaid 
or  credited  to  the  purchaser  t^on  return  of  the  account  to  me  pursuant  to  the  ongmal  sales  agreement  of  the  account. 

Under  penalties  of  perjury  I  declare  that  I  have  examined  this  return  (including  any  accompanying  explanations,  statements, 
schedules  and  forms)  and  to  the  best  of  my  knowledge  and  belief  it  is  true,  correct,  and  includes  all  transactions  and  tax 

liabilities  required  by  law  or  regulations  to  be  reported. ____^ , 

39.  DATE  40 "signature  1*^    "^^"^^^ 


ATF  F  5300.26  (       ) 


(FR  Doc.  95-«664  Filed  4-7-95;  8:45  ami 
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DEPARTMENT  OF  LABOR 

MifM  Safety  and  Health  Administration 

30  CFR  Chapter  I 

Review  of  Existing  Regulations 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  MSHA  is  conducting  a 
comprehensive  review  of  its  existing 
safety  and  health  regulations.  The 
Agency  invites  mine  operators,  miners, 
manufacturers,  and  other  interested 
parties  to  identify  regulations  that  are 
unnecessary  or  need  to  be  updated. 
MSHA  specifically  requests  help  in 
identifying  obsolete  requirements  and 
conflicting  or  duplicate  provisions. 
DATES:  Submit  written  comments  on  or 
before  May  1.  1995. 
ADDRESSES:  Send  written  comments  to 
the  Mine  Safety  and  Health 
Administration.  Office  of  Standards. 
Regulations,  and  Variances.  Room  631. 
4015  Wilson  Boulevard.  Arlington. 
Virginia  22203.  Commenters  ar« 
encouraged  to  send  comments  on  a 
computer  disk  along  with  their  original 
comments  in  hard  copy. 
FOR  FURTHER  INFORMATION  CONTACT: . 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA,  phone  703-235-1910. 
SUPPLEMENTARY  INFORMATION:  MSHA  is 
conducting  a  comprehensive  review  of 
all  its  existing  regulations  which  are  in 
chapter  I  of  title  30  of  the  Code  of 
Federal  Regulations.  The  primary 
purpose  of  this  review  is  to  improve  the 
effectiveness  of  the  Agency's  existing 
safety  and  health  regulations,  without 
reducing  the  protection  provided  to 
miners.  This  review  is  consistent  with 
the  goals  of  Executive  Order  12866.  the 
Regulatory  Flexibility  Act,  the 
Paperwork  Reduction  Act.  and  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  It  also  is  consistent  with  the 
President's  government-wide  regulatory 
reform  efforts  to  reduce  overly 
burdensome  and  paperwork  intensive 
requirements  where  possible. 

In  reviewing  its  existing  regulations. 
MSHA  is  evaluating  each  standard  to 
determine  if  it  is  unnecessary, 
inaccurate,  or  outdated.  For  example, 
the  Agency  has  identified  equipment 
approval  regulations  under  which  no 
applications  have  been  received  in 
many  years.  MSHA  also  is  evaluating 
whether  there  are  standards  which 
duplicate,  are  inconsistent  with,  or 
conflict  with  other  MSHA  or  Federal 
requirements.  For  example,  MSHA  is 
considering  combining  the  safety  and 


health  standards  for  surface  and 
underground  metal  and  nonmetal  mines 
into  a  single  part  to  eliminate 
unnecessary  repetition. 

MSHA  considers  timely  public 
participation  to  be  an  integral  part  of 
any  process  to  improve  the  effectiveness 
of  its  safety  and  health  regulations.  TTie 
Agency,  therefore,  urges  the  mining 
community  and  other  interested  parties 
to  submit  their  suggestions  for 
improving  the  Agency's  existing 
regulations. 

Dated:  March  31,  1995. 

J.  Oavitt  McAtflM-, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

|FR  Doc.  9S-8656  Filed  4-7-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901  and  924 

Alabama  and  Mississippi  Regulatory 
Programs 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Announcement  of  public 
comment  period  and  opportunity  for 
public  hearing. 


SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in  Alabama 
and  Mississippi  underground  coal  mine 
subsidence  control  and  water 
replacement  provisions  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  the  implementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions.  Recent 
amendments  to  SMCRA  and  the 
implementing  Federal  regulations 
require  that  underground-eoal  mining 
operations  conducted  aRer  October  24. 
1992,  promptly  repair  05"  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures.  These  provisions  also  require 
such  operations  to  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 

OSM  must  decide  if  the  Alabama  and 
Mississippi's  regulatory  programs 
{hereinafter  referred  to  as  the  "Alabama 
program"  and  "Mississippi  program") 
currently  have  adequate  counterpart 
provisions  in  place  to  promptly 
implement  the  recent  amendments  to 
SMCRA  and  the  Federal  regulations. 


After  consultation  with  Alabama  and 
Mississippi  and  consideration  of  public 
comments.  OSM  will  decide  whether 
initial  enforcement  in  Alabama  and 
Mississippi  will  be  accomplished 
through  the  State  program  amendment 
process  or  by  State  enforcement,  by 
interim  direct  OSM  enforcement,  or  by 
joint  State  and  OSM  enforcement. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  C.S.T.  on  April 
30.  1995.  If  requested.  OSM  will  hold  a 
public  hearing  on  April  25.  1995. 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations, 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Alabama  and 
Mississippi.  Requests  to  speak  at  the 
hearing  must  be  received  by  4.00  p.m., 
C.S.T.  on  April  15,  1995. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Jesse 
Jackson.  Jr.,  Director,  Birmingham  Field 
Office  at  the  address  listed  below.  Office 
of  Surface  Mining,  135  Gemini  Circle. 
Suite  215.  Birmingham.  Alabama  35209. 

Copies  of  the  applicable  parts  of  the 
Alabama  and  Mississippi  programs. 
SMCRA,  the  implementing  Federal 
regulations,  information  provided  by 
Alabama  and  Mississippi  concerning 
their  authority  to  implement  State 
counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Jesse  Jackson.  Jr.. 
Director.  Birmingham  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  135  Gemini  Circle. 
Suite  215.  Birmingham.  Alabama  35209. 
Telephone:  (205)  290-7282. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Jackson.  Jr..  Director.  Birmingham 
Field  Office.  Telephone:  (205)  290- 
7282. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Pohcy  Act 
of  1992,  Pub.  L.  102-486,  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 


includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structiu«s  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24. 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24. 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31. 1995.  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for.  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  *  •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24,  1992. 

30  CFR  81 7.41  (j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24. 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
29.  1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 


counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24.  1992.  is  low.  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low.  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732.  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
imderground  mining  activities 
conducted  after  October  24. 1992.  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2).  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24. 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24. 
1992.  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 


than  October  24.  1992.  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  imdergroimd  mining  activities 
conducted  after  October  24.  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  i>eriod  from  October 
24,  1992,  imtil  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above.  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  part  732.  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above, 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  and  817.121(c)(2)  existed, 
OSM  would  issue  a  notice  of  violation 
or  cessation  order  without  first  sending 
a  ten-day  notice  to  the  State. 
Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
nonconmiercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  imder  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definiUons  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply."  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto." 
and  "replacement  of  water  supply"  that 
were  adopted  vdth  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.4l(j). 
817.121(c)  (2)  and  (4).  and  30  CFR  701.5 
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for  ofwrations  conducted  after  October 
24. 1992. 

C.  Enforcement  in  Alabama 

By  letter  to  Alabama  dated  December 
14.  1994.  OSM  requested  information 
from  Alabama  that  would  help  OSM 
decide  which  approach  to  take  in 
Alabama  to  implement  the  new 
requirements  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  (Administrative  Record  No. 
AL-520).  By  letter  dated  January  1. 
1995.  Alabama  responded  to  this  OSM 
request  (Administrative  Record  No.  AL- 
521). 

Alabama  stated  that  ten  underground 
coal  mines  were  active  in  Alabama  after 
October  24.  1992.  Alabama  stated  that 
the  Alabama  program  does  not  fully 
authorize  enforcement  of  the 
requirements  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  Alabama's  regulations  are 
silent  on  the  issue  of  replacement  of 
water  supplies  damaged  by  subsidence 
but  do  contain  a  "to  the  extent  required 
by  State  law"  limitation  on  repair  of 
material  damage  to  structures.  Alabama 
has  not  determined  whether  a  change  to 
the  State  Act  is  necessary  to  implement 
regulation  change  which  would  be 
required  under  the  Energy  Policy  Act 
(EPACT).  Further  analysis  will  be 
necessary  by  the  State  legal  staff  before 
a  determination  can  be  made  of  the  need 
for  statutory  revisions. 

Alabama  has  assumed  since  the 
passage  of  EPACT  that  the  retroactive 
enforcement  of  its  provisions  by 
Alabiuna  would  be  possible  until 
regulatory  changes  can  be  made  due  to 
the  proposal  to  supersede  State  program 
provisions.  Alabama  has  in  fact  adopted 
the  position  that  since  the  effective  date 
of  EPACT  they  have  had  enforcement 
authority  of  its  provisions. 

Since  October  24,  1992.  Alabama  has 
had  only  one  citizen  complaint  where 
alleged  damage  to  structures  from 
subsidence  has  existed.  This  complaint 
covered  a  church  and  several  houses. 
No  complaints  have  been  received 
alleging  damage  to  water  supplies  due 
to  subsidence. 

D.  Enforcement  in  Mississippi 

By  letter  to  Mississippi  dated 
December  14  1994,  OSM  requested 
information  from  Mississippi  that 
would  help  OSM  decide  which 
approach  to  take  in  Mississippi  to 
implement  the  new  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations 
(Administration  Record  No.  MS-328). 
Mississippi  has  not  responded  to  the 
December  14.  1994.  letter  requesting 
information  on  underground  coal  mines. 


Mississippi  has  had  no  surface  nor 
underground  coal  mining  operations 
since  October  24.  1992.  At  the  present 
time.  Mississippi  is  in  the  process  of 
completely  revising  its  approved 
regulatory  program. 

II.  Public  Conunent  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  Alabama  and 
Mississippi  to  implement  the 
underground  coal  mine  performance 
standards  of  section  720(a)  of  SMCRA. 
the  implementing  Federal  regulations, 
and  any  counterpart  State  provisions. 

A.  Written  Comments 

Written  comments  should  be  sjjecific. 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Birmingham 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m..  C.S.T.  on  April  15, 
1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  b»en  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 


to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Alabama  and  Mississippi  should 
implement  the  provisions  of  section 
720(a)  of  SMCRA.  the  imijlementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions,  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated:  April  4,  1995. 

David  G.  Simpson. 

Acting  Assistant  Director,  Eastern  Support 
Center. 
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30  CFR  Part  938  and  920 

Pennsylvania  and  Maryland  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Announcement  of  public 
comment  period  and  opportunity  for 
public  hearing. 


SUMMARY:  OSM  is  requesting  public 
comment  that  would  be  considered  in 
deciding  how  to  implement  in 
Pennsylvania  and  Maryland, 
underground  coal  mine  subsidence 
control  and  water  replacement 
provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  the  implementing  Federal 
regulations,  and/or  the  counterpart  State 
provisions.  Recent  amendments  to 
SMCRA  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24.  1992.  promptly  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures.  These  provisions 
also  require  such  operations  to  promptly 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining. 

OSM  must  decide  if  the  Pennsylvania 
and  the  Maryland  regulatory  programs 
(hereinafter  referred  to  as  the 
"Pennsylvania  Program"  and  the 
"Meu7land  Program")  currently  have 
adequate  counterpart  provisions  in 
place  to  promptly  implement  the  recent 
amendments  to  SMCRA  and  the  Federal 
regulations.  After  consultation  with 
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Pennsylvania  and  Maryland  and 
consideration  of  public  comments,  OSM 
will  decide  whether  initial  enforcement 
in  Peimsylvania  and  Maryland  will  be 
accomplished  through  the  State  program 
amendiment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  E.D.T.  on  May  10. 
1995.  If  requested.  OSM  vdll  hold  a 
public  hearing  on  May  5.  1995 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations. 
or  the  counterpart  State  provisions, 
should  be  implemented  in  Pennsylvania 
and  Maryland.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m.. 
E.D.T.  on  April  25.  1995. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Robert  J. 
Biggi,  Director,  Harrisburg  Field  Office 
at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
Pennsylvania  and  Maryland  State 
programs,  SMCRA,  the  implementing 
Federal  regulations,  information 
provided  by  Pennsylvania  and 
Maryland  concerning  their  authority  to 
implement  State  counterparts  to 
SMCRA  and  the  implementing  Federal 
regulations,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Robert  J.  Biggi,  Director.  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Harrisburg  Transportation  Center.  Third 
Floor.  Suite  3C.  4th  and  Market  Strefets. 
Harrisburg.  Pennsylvania  17101. 
Telephone:  (717)  782-4036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi.  Director.  Harrisburg 
Field  Office.  Telephone:  (717)  782- 
4036. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 
A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992.  Pub.  L.  102-486, 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 


includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24. 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  writh  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24,  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31. 1995,  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *   *   *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24,  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24. 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31, 1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State.  OSM.  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 


counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  nimaber 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992.  is  low.  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low.  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24,  1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
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than  October  24.  1992,  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
-  all  underground  mining  activities 
conducted  after  October  24.  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24. 
1992,  for  the  time  period  from  October 
24,  1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above.  OSM  would  directly  enforce 
in  total  or  in  f>art  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above. 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply."  "material  damage."  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  81 7.41  (j) 
817.121(c)  (2)  and  (4).  and  30  CFR  701.5 


for  operations  conducted  after  October 
24,  1992. 

C.  Enforcement  in  Pennsylvania 

By  letter  to  Pennsylvania  dated 
December  13.  1994,  OSM  requested 
information  from  Pennsylvania  that 
would  help  OSM  decide  which 
approach  to  take  in  Pennsylvania  to 
implement  the  new  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations 
(Administrative  Record  No.  PA  835.00). 
By  letter  dated  January  24.  1995. 
Pennsylvania  responded  to  this  OSM 
request  (Administrative  record  No.  PA 
835.01). 

Pennsylvania  stated  that  120 
bituminous  underground  coal  mines  are 
permitted  and  that  60  of  those  are 
currently  producing  coal.  In  the 
anthracite  field,  there  are  approximately 
115  permitted  underground  mining 
operations  of  which  50  to  75  operations 
are  currently  producing  coal. 
Pennsylvania  stated  that  Act  54, 
amending  the  Pennsylvania  Bituminous 
Mine  Subsidence  and  Land 
Conservation  Act  (BMSLCA)  became 
effective  on  August  21,  1994.  This 
amendment  to  BMSLCA  does  address 
water  supply  replacement  and 
subsidence  damage  repair  or 
compensation,  but  certain  provisions  do 
not  mirror  the  Federal  Energy  Policy  Act 
of  1992  portions  estabhshing  Section 
720  of  SMCRA. 

Specifically,  Permsylvania  stated  in 
the  January  24,  1995,  response  that 
BMSLCA  does  not  include  water 
replacement  and  repair  or  subsidence 
damage  in  the  following  situations. 

Water  Supply  Replacement 

*  Cases  where  water  supplies  were 
impacted  between  October  24,  1992. 
and  August  21.  1994. 

*  Cases  where  affected  water  supplies 
are  located  in  the  anthracite  coal  fields. 

*  Cases  where  landowners  entered 
voluntary  agreements  allowing  their 
supplies  to  be  impacted. 

*  Cases  where  impacts  occurred  more 
than  three  years  after  completion  of  coal 
extraction. 

*  Cases  where  affected  water  sources 
are  used  to  supply  agricultural  irrigation 
systems  constructed  after  August  20. 
1994. 

*  Cases  where  the  property  owner 
failed  to  report  the  water  supply 
problem  within  two  years  of  its 
occurrence. 

*  Cases  where  the  mine  operator  was 
denied  access  to  conduct  a  pre-mining 
of  post-mining  survey  of  the  water 
supply  and  no  pre-mining  quality  and 
quantity  information  is  available. 


•  Cases  where  a  mine  operator 
purchased  the  property  or  compensated 
the  property  owner  rather  than  replace 
the  supply. 

Repair  or  Compensate  for  Subsidence 
Damage 

•  Cases  where  dwellings  were 
constructed  after  April  27,  1966.  and 
damaged  prior  to  August  21. 1994. 

•  Cases  where  dwellings  constructed 
after  August  21.  1994.  are  damaged  prior 
to  the  time  when  coverage  commences 
under  BMSLCA  (dwellings  which  are 
built  after  August  21.  1994.  and  between 
permitting  actions  are  not  covered  by 
repair/compensation  requirements  until 
the  next  permit  renewal). 

•  Cases  where  the  mine  operator  was 
denied  access  to  conduct  a  pre-mining 
or  post-mining  survey  of  the  damaged 
structure. 

•  Cases  involving  noncommercial 
buildings  where  the  damaged  buildings 
were  not  used  by  the  public,  accessible 
to  the  public  or  used  for  certain 
agriculture  purposes. 

The  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
states  that  it  has  authority  to  investigate 
complaints  of  structure  damage  and 
water  loss  caused  by  underground 
mining  operations  conducted  after 
October  24.  1994.  Limitations,  as 
discussed  above,  provide  authority  to 
provide  repair  or  compensation  for 
subsidence  related  structural  damage 
and  water  supply  replacement  for 
bituminous  coal  field  residents  after 
August  21,  1994.  Pennsylvania  does  not 
have  the  authority  to  fully  implement 
section  720(a),  in  the  anthracite  coal 
field  or  for  bituminous  coal  field  for 
time  period  October  24,  1992  through 
August  21,  1994.  Pennsylvania  will 
require  at  least  one  year  to  make  the 
necessary  statutory  changes. 

Pennsylvania  has  investigated  91 
citizen  complaints  alleging  subsidence- 
related  structure  damage  or  water 
supply  loss  or  contamination  as  a  result 
of  underground  mining  operations 
conducted  after  October  24,  1992.  To 
date,  Pennsylvania  has  completed 
review  and  made  final  determination  on 
87  with  4  pending  further  study.  PADER 
has  determined  that  2  complaints 
regarding  structural  damage  were 
unrelated  to  underground  mining  and 
the  remaining  19  were  the  result  of 
subsidence  due  to  mining  conducted 
after  October  24,  1992.  PADER  reports 
that  investigations  of  70  water  supply 
complaints  resulted  in  finding  that  60 
were  unrelated  to  underground  mining 
conducted  after  October  24,  1992  and  6 
water  supplies  were  determined  to  have 
been  affected  by  mining.  Four  water 
supply  complaints  are  currently  under 


review  with  no  determination  as  to 
impacts  from  imderground  mining. 

D.  Enforcement  in  Maryland 

By  letter  to  Maryland  dated  December 
13,  1994,  OSM  requested  information 
fitjm  Maryland  that  would  help  OSM 
decide  which  approach  to  take  in 
Maryland  to  implement  the  new 
requirements  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  (Administrative  Record  No. 
MD  570.0).  By  letter  dated  March  29. 
1995,  Maryland  responded  to  this  OSM 
request  (Administrative  Record  No.  MD 
570.1). 

Maryland  stated  that  four 
underground  coal  mines  were  active  in 
Maryland  after  October  24,  1992. 
Maryland  indicated  that  existing  State 
program  provisions  at  Maryland  Natural 
Resources  Article  7,  Subtitle  5A.  §  7- 
5A-05.1,  §  7-5A-05.2  and  COMAR 
08.20.13.09B,  08.20.13.09C  are  adequate 
State  counterparts  to  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  Maryland  explained  that  it 
will  enforce  these  State  program 
provisions  in  accordance  with  Maryland 
Natural  Resources  Article  7  effective 
October  24,  1992.  Maryland  has 
investigated  eight  citizen  complaints 
alleging  subsidence-caused  structural 
damage  or  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24. 1992.  To 
date.  Maryland  has  made 
determinations  that  the  single  structural 
damage  complaint  was  unrelated  to 
subsidence  and  that  two  water  supply 
complaints  were  not  impacted  by  the 
mining  operations.  In  the  five  other 
water  supply  complaints  Maryland 
determined  the  water  supplies  were 
impacted  by  underground  mining  and 
the  mining  company  satisfactorily 
replaced  these  supplies. 

II.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OHM  in  making  its  decision  on 
which  approach  to  use  in  Pennsylvania 
and  Maryland  to  implement  the 
underground  coaf  mine  performance 
standards  of  section  720(a)  of  SMCRA. 
the  implementing  Federal  regulations, 
and  any  counterpart  State  provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Harrisburg 
Field  Office  will  not  necessarily  be 


considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMAHON 
CONTACT  by  4:00  p.m.,  E.D.T.  on  April 
25,  1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

C.  Public  Meeting. 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  Peimsylvania  and  Maryland  should 
implement  the  provisions  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions,  may 
request  a  meeting  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  vmtten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Dated:  April  4, 1995. 
David  G.  Simpson, 

Acting  Assistant  Director,  Eastern  Support 

Center. 

[FR  Doc.  95-8753  Filed  4-7-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  247 

[RIN  0790-AG16] 

Department  of  Defense  Newspapers 
and  Civilian  Enterprise  Publications 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoD. 
ACTION:  Proposed  rule. 

summary:  This  rule  revises  and  provides 
DoD  policy  and  updates  procedures  to 
meet  changed  circumstances  for 
publishing  DoD  internal  command 
information  newspapers  and  civiUan 
enterprise  publications.  It  has  minimal 
impact  on  some  civiUan  printers  who 
are  contracted  to  print  the  publications. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  June 
9, 1995. 

ADDRESSES:  Forward  comments  to 
American  Forces  Information  Service, 
Attn:  Print  Media  Policy,  601  N.  Fairfax 
St.,  Alexandria,  Virginia  22314-2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Frank  Theising, 
USA,  (703)  274-4868. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866.  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  247  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


ir„j„-«1    D. 
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Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  44) 

It  has  been  certified  that  32  CFR  part 
247  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

List  of  Subjects  in  32  CFR  part  247 

Defense  Communications, 
Government  publications.  Newspapers 
and  Magazines. 

Accordingly.  32  CFR  part  247  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  247— DEPARTMENT  OF 
DEFENSE  NEWSPAPERS  AND 
CIVILIAN  ENTERPRISE 
PUBUCATIONS 

247.1  Purpose. 

247.2  Applicability. 

247.3  DefiniUons. 

247.4  Policy. 

247.5  Responsibilities. 

247.6  Procudures. 

247.7  Information  requirements. 
Appendix  A  to  p«rt  247— Funded 

Newspapers 
Appendix  B  to  part  247— CE  Publicationa 
Appendix  C  to  part  247— Mailing  of  DoD 

Newspapers,  CE  Guides,  and 

installation  Maps;  .Sales  and 

Distribution  of  Non-DoD  Publications 
Appendix  D  to  part  247— AnS  Print  Media 

Directorate 
Appendix  E  to  part  247— DoD  Command 

Newspaper  Review  System 
Appendix  F  to  part  247— Deputy  Secretary 

of  Defense  Policy  Memorandum 
Authority:  10  U.S.C.  121  and  133. 

§247.1    Purposa. 

This  part  implements  32  CFR  part  372 
and  implements  policy,  assigns 
responsibilities,  and  prescribes 
procedures  concerning  authorized  DoD 
Appropriated  Funded  (APF)  and 
Civilian  Enterprise  (CE)  newspapers.  CE 
guides,  and  installation  maps  in  support 
of  the  DoD  Internal  Information 
Program. 

§247.2    Applicability. 

This  part; 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD).  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components").  The  term  "Military 
Services."  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  includes  the  Coast 
Guard  when  operating  as  a  Military 
Service  in  the  Navy. 


(b)  Does  not  apply  to  the  Stars  and 
Stripes  (S&-S)  newspapers  and  business 
operations.  S6-S  guidance  is  provided  in 
32  CFR  part  246. 

(c)  The  term  Commander,  as  used  in 
this  part,  also  means  Heads  of  the  DoD 
Components. 

§247.3.    Definitions. 

Civilian  Enterprise  (CE)  guides  and 
installation  maps.  Authorized 
publications  containing  advertising  that 
are  prepared  and  published  under 
contract  with  commercial  publishers. 
The  right  to  circulate  the  advertising  in 
these  publications  to  the  DoD 
readership  constitutes  contractual 
consideration  to  pay  for  these  DoD 
publications.  The  publications  become 
the  property  of  the  command, 
installation,  or  intended  recipient  upon 
delivery  in  accordance  with  terms  of  the 
contract.  Categories  of  these 
publications  are; 

(1)  Guides.  Publications  that  provide 
DoD  personnel  with  information  about 
the  mission  of  their  command;  the 
availability  of  command,  installation,  or 
community  services;  local  geography; 
historical  background;  and  other 
information.  These  publications  may 
include  installation  telephone 
directories  at  the  discretion  of  the 

.  commander;  however,  sepfuate  CE 
telephone  directories  are  not  authorized. 

(2)  Installation  Maps.  Publications 
designed  for  orientation  of  new  arrivals 
or  for  visitors. 

DoD  newspapers.  Authorized, 
unofficial  publications,  serving  as  part 
of  the  commander's  internal  information 
program,  that  support  DoD  command 
internal  communication  requirements. 
Usually,  they  are  distributed  weekly  or 
monthly.  DoD  newspapers  contain  most, 
if  not  all,  of  the  following  elements  to 
communicate  with  the  intended  DoD 
readership;  command,  military 
department,  and  DoD  news  and  features; 
commanders'  comments;  letters  to  the 
editor;  editorials;  commentaries; 
features:  sports;  entertainment  items; 
morale,  welfare,  and  recreation  news 
and  announcements;  photography;  line 
art;  and  installation  and  local 
community  news  and  announcements. 
DoD  newspapers  do  not  necessarily 
reflect  the  official  views  of.  or 
endorsement  of  content  by.  the 
Department  of  Defense. 

(1)  CE  newspapers.  Newspapers 
published  by  commercial  publishers 
imder  contract  with  the  DoD 
Components  or  their  subordinate 
commands.  The  commander  or  public 
affairs  office  provides  oversight  and 
final  approval  authority  for  the  news 
and  editorial  content  of  the  paper. 
Authorized  news  and  information 


sources  include  the  Office  of  the 
Assistant  to  the  Secretary  of  Defense  for 
Public  Affairs  (OATSD(PA)),  AnS,  the 
Military  Departments,  their  subordinate 
levels  of  command,  and  other 
Government  Agencies.  CE  contractor 
personnel  may  provide  material  for  use 
in  the  newspaper  if  approved  by  the 
commander  or  public  affairs  officer 
(PAO),  as  the  commander's 
representative.  These  newspapers 
contain  advertising  sold  by  the 
commercial  publisher  on  the  same  basis 
as  for  CE  guides  and  installation  maps 
and  may  contain  supplements  or  inserts. 
They  become  the  property  of  the 
command,  installation,  or  intended 
recipient  upon  deliver  in  accordance 
with  terms  of  the  contract. 

(2)  Funded  newspapers.  Newspapers 
published  by  the  DoD  Components  or 
their  subordinate  commands  using 
appropriated  funds.  The  editorial 
content  of  these  newspapers  is  prepared 
by  the  internal  information  section  of 
the  public  affairs  staff  or  other  internal 
sources.  Usually,  these  newspapers  are 
printed  by  the  Government  Printing 
Office  (GPO)  or  under  GPO  contract  in 
accordance  with  Government  printing 
regulations.  32  CFR  part  397  specifies 
DPS  as  the  sole  DoD  conduit  to  the  GPO. 

(3)  Overseas  Unified  Command  (UC) 
newspapers.  Newspapers  published  for 
overseas  audiences  approved  by  the 
Assistant  to  the  Secretary  of  Defense  for 
Public  Affairs  (ATSD(PA))  to  provide 
world,  U.S.,  and  regional  news  from 
commercial  sources,  syndicated 
columns,  editorial  cartoons,  and 
appUcable  U.S.  Government. 
Department  of  Defense.  Component,  and 
subordinate  command  news  and 
information. 

(4)  News  bulletin  and  summaries. 
Publications  of  deployed  or  isolated 
commands  and  ships  compiled  ft-om 
national  and  international  news  and 
opinion  obtained  from  authorized 
sources.  News  bulletins  or  summaries 
may  be  authorized  by  the  next  higher 
level  of  command  when  no  daily 
English  language  newspapers  are  readily 
available. 

Inserts.  A  flier,  circular,  or 
freestanding  advertisement  placed 
within  the  folds  of  the  newspaper.  No 
disclaimer  or  other  labeling  is  required. 

Option.  A  unilateral  right  in  a  contract 
by  which,  for  a  specified  Ume.  the 
Government  may  elect  to  acquire 
additional  supplies  Oi  services  called  for 
by  the  contract,  or  may  elect  to  extend 
the  term  of  the  contract. 

Organizational  Terms 

(1)  Command.  A  unit  or  units,  an 
organization,  or  an  area  under  the 
command  of  one  individual.  It  includes 


Federal  Register  /  Vol.  60,  No.  68  /  Monday.  April  10,  1995  /  Proposed  Rules 


18051 


organizations  headed  by  senior  civilians 
that  require  command  internal 
information-type  media. 

(2)  DoD  Components.  See  §  247.2(a). 

(3)  Installation.  A  DoD  facility  or  ship 
that  serves  as  the  base  for  one  or  more 
commands.  Media  covered  by  this 
Instruction  may  serve  the  command 
communication  needs  of  one  or  several 
commands  located  at  one  installation. 

(4)  Major  command.  A  designated 
command  such  as  the  Air  Mobility 
Command  or  the  Army  Forces 
Command  that  serves  as  the 
headquarters  for  subordinate  commands 
or  installations  that  have  the  same  or 
related  missions. 

(5)  Subordinate  levels.  Lower  levels  of 
command. 

Supplements.  Features,  advertising 
sections,  or  morale,  welfare  and 
recreation  sections  printed  with  or 
inserted  into  publications  for 
redistribution.  Supplements  must  be 
labeled  "Supplement  to  the  (name  of 
newspaper)."  Editorial  content  in 
supplements  is  subject  to  approval  by 
the  commander  or  the  PAO  as  his  or  her 
agent. 

§247.4    Policy. 

It  is  DoD  policy  that: 

(a)  A  free  flow  of  news  and 
information  shall  be  provided  to  all  DoD 
personnel  without  censorship  or  news 
management.  The  calculated 
withholding  of  news  unfavorable  to  the 
Department  of  Defense  is  prohibited. 

(b)  News  coverage  and  other  editorial 
content  in  DoD  newspapers  and 
publications  shall  be  factual  and 
objective.  News  and  headUnes  shall  be 
selected  using  the  dictates  of  good  taste. 
Morbid,  sensational,  or  alarming  details 
not  essential  to  factual  reporting  shall  be 
avoided. 

(c)  DoD  newspapers  shall  distinguish 
between  fact  and  opinion,  both  of  which 
may  be  part  of  a  news  story.  When  an 
opinion  is  expressed,  the  person  or 
source  shall  be  identified.  Accuracy  and 
balance  in  coverage  are  paramount. 

(d)  DoD  newspapers  shall  distinguish 
between  editorials  (command  position) 
and  commentaries  (personal  opinion)  by 
clearly  identifying  them  as  such. 

(e)  News  content  in  DoD  newspapers 
shall  be  based  on  releases,  reports,  and 
materials  provided  by  the  DoD 
components  and  their  subordinate 
levels,  DoD  newspaper  staff  members, 
and  other  government  agencies.  DoD 
newspapers  shall  credit  sources  of  all 
material  other  than  local,  internal 
sources.  This  includes,  but  is  not 
limited  to,  Military  Department  news 
sources,  American  Forces  Information 
Service,  and  command  news  releases. 


(f)  DoD  newspapers  may  contain 
articles  of  local  interest  to  installation 
personnel  produced  outside  official 
channels  (e.g.,  stringers,  local 
organizations),  provided  that  the 
author's  permission  has  been  obtained, 
the  source  is  credited,  and  they  do  not 
otherwise  violate  this  part. 

(g)  DoD  newspapers  normally  shall 
not  be  authorized  the  use  of  commercial 
news  and  opinion  sources,  such  as 
Associated  Press  (AP),  United  Press 
International  (UPI).  New  York  Times, 
etc.,  except  as  stated  in  this  paragraph 
and  the  following  paragraph.  The  use  of 
such  sources  is  beyond  the  scope  of  the 
mission  of  command  or  installation 
newspapers  and  puts  them  in  direct 
competition  with  commercial 
newspapers.  The  use  of  such  sources 
may  be  authorized  for  a  specific  DoD 
newspaper  by  the  cognizant  DoD 
Component  only  when  other  sources  of 
national  and  international  news  and 
opinion  are  not  available. 

(h)  Overseas  Unified  Command  (UC) 
newspapers  published  outside  the 
United  States  may  purchase  or  contract 
for  and  carry  news  stories,  features, 
syndicated  columns,  and  editorial 
cartoons  fi-om  commercial  services  or 
sources.  A  balanced  selection  of 
commercial  news  or  opinion  shall 
appear  in  the  same  issue  and  same  page, 
whenever  possible,  but  in  any  case,  over 
a  reasonable  time  period.  Selection  of 
commercial  news  sources,  syndicated 
colvunns,  and  editorial  cartoons  to  be 
purchased  or  contracted  for  shall  be 
approved  by  the  UC  Commanders. 
Overseas  UC  newspapers,  news 
bulletins,  and  news  summaries 
authorized  to  carry  national  and  world 
news  may  include  coverage  of  U.S. 
political  campaign  news  fi-om 
commercial  news  sources.  Presentation 
of  such  political  campaign  news  shall  be 
made  on  a  balanced,  impartial,  and 
nonpartisan  basis. 

(i)  The  masthead  of  all  DoD 
newspapers,  guides,  and  installation 
maps  shall  contain  the  following 
disclaimer  printed  in  type  no  smaller 
than  6-point:  "This  (DoD  newspaper/ 
guide  or  installation  map)  is  an 
authorized  publication  for  members  of 
the  Department  of  Defense.  Contents  of 
(name  of  the  DoD  newspaper/this  guide/ 
this  installation  map)  are  not  necessarily 
the  official  views  of,  or  endorsed  by,  the 
U.S.  Government,  the  Department  of 
Defense,  or  (the  name  of  the  publishing 
DoD  component)." 

(j)  The  masthead  of  DoD  CE 
newspapers,  guides,  and  installation 
maps  shall  contain  the  following 
statements  in  addition  to  that  contained 
in  paragraph  (i)  of  this  section: 


(1)  "Published  by  (name),  a  private 
firm  in  no  way  connected  with  the 
(Department  of  Defense/the  U.S.  Army/ 
the  U.S.  Navy/the  U.S.  Air  Force/the 
U.S.  Marine  Corps)  under  exclusive 
written  contract  with  (DoD  Component 
or  subordinate  level)." 

(2)  "The  appearance  of  advertising  in 
this  publication,  including  inserts  or 
supplements,  does  not  constitute 
endorsement  by  the  (Department  of 
Defense/the  U.S.  Army/  the  U.S.  Navy/ 
the  U.S.  Air  Force/the  U.S.  Marine 
Corps),  or  (name  of  commercial 
publisher)  of  the  products  or  services 
advertised." 

(3)  "Everything  advertised  in  this 
publication  shall  be  made  available  for 
purchase,  use,  or  patronage  without 
regard  to  race,  color,  reUgion,  sex, 
national  origin,  age,  marital  status, 
physical  handicap,  political  affiliation, 
or  any  other  nonmerit  factor  of  the 
purchaser,  user,  or  patron."  If  a 
violation  or  rejection  of  this  equal 
opportunity  policy  by  an  advertiser  is 
confirmed,  the  publisher  shall  refuse  to 
print  advertising  from  that  source  until 
the  violation  is  corrected. 

(k)  DoD  newspapers,  guides,  and 
installation  maps  shall  not  contain 
campaign  news,  partisan  discussions, 
cartoons,  editorials,  or  commentaries 
dealing  with  political  campaigns, 
candidates,  or  issues.  DoD  CE 
newspapers,  guides,  and  installation 
maps  shall  not  carry  paid  political 
advertisements  for  a  candidate,  party,  or 
which  advocate  a  particular  position  on 
a  poUtical  issue.  This  includes  those 
advertisements  advocating  a  position  on 
any  proposed  DoD  policy  or  policy 
under  review. 

(1)  DoD  newspapers  shall  support  the 
Federal  Voting  Assistance  Program  by 
carrying  factual  information  about 
registration  and  voting  laws,  especially 
those  on  absentee  voting  requirements 
of  the  various  States,  the  District  of 
Columbia,  Puerto  Rico,  and  U.S. 
territories  and  possessions.  DoD 
newspapers  shall  use  voting  materials 
provided  by  the  Director,  Federal  Voting 
Assistance  Program;  the  OSD;  and  the 
Military  Departments.  Such  information 
is  designed  to  encourage  DoD  personnel 
to  register  as  voters  and  to  exercise  their 
right  to  vote  as  outlined  in  32  CFR  part 
46. 

(m)  DoD  newspapers  and  CE  guides 
shall  comply  with  DoD  Instruction 
1100.13  '  pertaining  to  polls,  surveys, 
and  straw  votes. 

(1)  The  DoD  Components  and 
subordinate  levels  may  authorize  polls 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Pat 
Royal  Road,  Springfield.  VA  22161. 
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on  matters  of  local  interest,  such  as 
soldier  of  the  week,  and  favorite  athlete. 

(2)  A  DoD  newspaper,  guide,  or 
installation  map  shall  not  conduct  a 
poll,  a  survey,  or  a  straw  vote  relating 
to  a  political  campaign  or  issue. 

(3)  Opinion  surveys  must  be  in 
compliance  with  Military  Service 
regulations. 

In)  DoD  newspapers  will  support 
officially  authorized  fund-raising 
campaigns  (e.g..  Combined  Federal 
Campaign  (CFC))  within  the  Department 
of  Defense  in  accordance  with  DoD 
Directive  5035.1.*  News  coverage  of  the 
cam()aign  will  not  discuss  monetary 
goals,  quotas,  competition  or  tallies  of 
solicitation  between  or  among  agencies. 
To  avoid  any  appearance  of 
endorsement,  features  and  news 
coverage  will  discuss  the  campaign  in 
general  and  not  address  specific 
agencies  within  the  CFC. 

(0)  DoD  newspapers,  guides,  or 
installation  maps  shall  not: 

(1)  Contain  any  material  that  implies 
that  the  DoD  Components  or  their 
subordinate  levels  endorse  or  favor  a 
specific  commercial  product, 
commodity  or  service. 

(2)  Subscribe,  even  at  no  cost,  to  a 
commercial  or  feature  wire  or  other 
service  whose  primary  purpose  is  the 
advertisement  or  promotion  of 
commercial  products,  commodities,  or 
services. 

(3)  Carry  any  advertisement  that 
violates  or  rejects  DoD  equal 
opportunity  policy.  (See  paragraph  (j)(3) 
of  this  section). 

(p)  All  commercial  advertising, 
including  advertising  supplements, 
shall  be  clearly  identifiable  as  such. 
Paid  advertorials  and  advertising 
supplements  may  be  included  but  must 
be  clearly  labeled  as  advertising  and 
readily  distinguishable  from  editorial 
content. 

(q)  Alteration  of  official  photographic 
and  video  imagery  will  comply  with  the 
Deputy  Secretary  of  Defense  policy 
memorandum,  subject:  Alteration  of 
Official  Photographic  and  Video 
Imagery.  December  9.  1994.  (Appendix 
F  of  this  part). 

(r)  Commercial  sponsors  of  Armed 
Forces  Professional  Entertainment 
Program  events  and  morale,  welfare  and 
recreation  events  may  be  mentioned 
routinely  with  other  pertinent  facts  in 
news  stories  and  announcements  in 
DoD  newspapers.  (See  DoD  Instructions 
1330.13  3  and  1015.2.* 

(s)  Book,  radio,  television,  movie, 
travel,  and  other  entertainment  reviews 


'See  footnote  1  to  section  247.4(m). 
'  See  footnote  1  to  section  247.4(in). 
♦See  footnote  1  to  section  247.4(m). 


may  be  carried  if  written  objectively  and 
if  there  is  no  implication  of 
endorsement  by  the  Department  of 
Defense  or  any  of  its  Components  or 
their  subordinate  levels. 

(t)  All  printing  using  appropriated 
funds  will  be  obtained  in  accordance 
with  32  CFR  part  397. 

f  247.5    RMponsibiltttes. 

(a)  The  Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs,  consistent 
with  32  CFR  part  375,  shall: 

(1)  [Develop  policies  and  provide 
guidance  on  the  administration  of  the 
DoD  Internal  Information  Program. 

(2)  Provide  policy  and  operational 
direction  to  the  Director,  AFIS. 

(3)  Monitor  and  evaluate  overall 
mission  effiectiveness  within  the 
Department  of  Defense  for  matters  imder 
this  part. 

(b)  The  Director,  American  Forces 
Information  Service,  shall: 

(1)  Develop  and  oversee  the 
implementation  of  policies  and 
procediu^s  pertaining  to  the 
management,  content,  and  publication 
of  DoD  newspapers,  guides,  and 
installation  maps. 

(2)  Serve  as  DoD  point  of  contact  with 
the  Joint  Committee  on  Printing. 
Congress  of  the  United  States,  for 
matters  imder  this  Instruction. 

(3)  Serve  as  the  DoD  point  of  contact 
in  the  United  States  for  UC  newspaper 
matters. 

(4)  Provide  guidance  to  the  UCs, 
Military  Departments,  and  other  DoD 
Components  pertaining  to  DoD 
newspapers  and  CE  publications. 

(5)  Monitor  effectiveness  of  business 
and  financial  operations  of  DoD 
newspapers  and  provide  business 
counsel  and  assistance,  as  appropriate. 

(6)  Sponsor  a  DoD  Interservice 
Newspaper  Committee  composed  of 
representatives  of  the  Military 
Departments  to  coordinate  DoD 
command  or  installation  newspaper 
matters. 

(7)  Provide  a  press  service  for  joint- 
Service  news  and  information  for  use  by 
authorized  DoD  newspaper  editors. 

(c)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  policy  guidance  and 
assistance  to  the  Department's 
newspapers  and  CE  publications. 

(2)  Encourage  the  use  of  CE 
newspapers  when  they  are  the  most 
cost-effective  means  of  fulfilling  the 
command  communication  requirement. 

(3)  Ensiue  that  adequate  resources  are 
available  to  support  authorized  internal 
information  products  under  this  part. 

(4)  Designate  a  member  of  their  public 
affairs  staff  to  serve  on  the  DoD 
Interservice  Newspaper  Committee. 
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(5)  Ensure  all  printing  obtained  with 
appropriated  funds  complies  with  32 
CFR  part  397. 

(d)  The  Commanders  of  Unified 
Combatant  (UC)  Commands  shall: 
^  (1)  Publish  UC  newspapers,  if 
authorized.  In  discharging  this 
responsibility,  the  UC  Commander  shall 
ensure  that  policy,  direction,  resources, 
and  administrative  support  are 
provided,  as  required,  to  produce  a 
professional  quality  newspaper  to 
support  the  command  mission. 

l2)  Ensure  that  the  UC  newspaper  is 
prepared  to  support  U.S.  forces  in  the 
command  area  during  contingencies  and 
armed  conflict. 

S247.«    Proc«durM. 

(a)  General.  (1)  National  security 
information  shall  be  protected  in 
accordance  with  32  CFR  parts  159  and 
159a. 

(2)  Specific  items  of  internal 
information  of  interest  to  DoD  personnel 
and  their  family  members  prepared  for 
publications  in  DoD  newspapers, 
guides,  or  installation  maps  may  be 
made  available  to  requesters  in  the 
information  can  be  released  as  provided 
in  32  CFR  parts  285  and  286. 

(3)  Editorial  policies  of  DoD 
newspapers,  guides,  and  installation 
maps  shall  be  designed  to  improve  the 
ability  of  DoD  persormel  to  execute  the 
missions  of  the  Department  of  Defense. 

(4)  DoD  editors  of  publications 
covered  under  this  part  shall  conform  to 
applicable  policies,  regulations,  and 
laws  involving  libel,  photographic 
image  alteration,  copyright, 
classification  of  information,  and  U.S. 
Government  printing  and  postal 
regulations. 

(5)  DoD  newspapers,  guides,  and 
installation  maps  shall  comply  with  32 
CFR  part  310  regarding  the  DoD  privacy 
program. 

(b)  Establishment  of  DoD  newspapers. 
(1)  Commanders  are  authorized  to 
establish  Funded  newspapers 
(Appendix  A  to  this  part)  or  CE 
newspapers  (Appendix  B  to  this  part) 
when: 

(i)  A  vahd  internal  information 
mission  requirement  exists. 

(A)  Command  or  installation 
newspapers  provide  the  commander  a 
primary  means  of  communicating 
mission-essential  information  to 
members  of  the  command.  They  provide 
feedback  through  such  forums  as  letters 
to  the  editor  columns.  This  alerts  the 
commander  to  the  emotional  status  and 
state  of  DoD  knowledge  of  the 
command.  The  newspaper  is  used  as  a 
return  conduit  for  command 
information  to  improve  attitudes  and 
increase  knowledge. 


(B)  News  and  feature  treatment  on 
individuals  and  organizational  elements 
of  the  command  provides  a  crossfeed  of 
DoD  information,  which  improves 
internal  cooperation  and  mission 
performance.  Recognition  of  excellence 
in  individual  or  organizational 
performance  motivates  and  sets  forth 
expected  norms  for  mission 
accoinplishment. 

(C)  The  newspaper  improves  morale 
by  quelling  rumors,  and  keeping 
members  informed  on  DoD  information 
that  will  affect  their  futures.  It  provides 
information  and  assistance  to  family 
members,  which  improve  their  spirits 
and  thereby  the  effectiveness  of  their 
military  service  and/or  civilian  member. 
The  newspaper  encourages  participation 
in  various  positive  leisure-time 
activities  to  improve  morale  and  deter 
alcohol  abuse  and  other  pursuits  that 
impair  their  ability  to  perform. 

(D)  The  newpaper  provides 
information  to  make  command  members 
aware  of  the  hazards  of  the  abuse  of 
drugs  and  other  substances,  and  of  the 
negative  impact  that  substance  abuse 
has  on  readiness. 

(E)  CE  newspapers  provide 
advertisements  that  guide  command 
members  to  outlets  where  they  may 
fulfill  their  purchasing  needs.  A  by- 
product of  this  commercial  contact  in 
increased  installation-community 
communication,  which  enhances 
mutual  support.- 

(F)  The  newspaper  increases 
organizational  cohesiveness  and 
effectiveness  by  providing  a  visual 
representation  of  the  essence  of  the 
command  itself. 

(G)  Good  journalistic  practices  are 
vital,  but  are  not  an  end  imto 
themselves.  They  are  the  primary  means 
to  enhance  receptivity  of  command 
commimication  through  the  newspaper. 

(H)  The  newspaper  exists  to  facilitate 
accomplishment  of  the  command  or 
installation  mission.  That  is  the  only 
basis  for  the  expenditure  of  DoD 
resources  to  produce  them. 

(ii)  A  newspaper  is  determined  by  the 
commander  and  the  next  higher  level  of 
command  to  be  the  most  cost-effective 
means  of  fulfilling  the  command 
internal  communication  requirement. 

(2)  The  use  of  appropriated  funds  is 
authorized  to  establish  a  Funded 
newspaper  if  a  CE  newspaper  is  not 
feasible.  The  process  of  establishing  a 
newspaper  must  include  an 
investigation  of  the  feasibility  of 
publishing  imder  the  CE  concept.  This 
investigation  must  include  careful 
consideration  of  the  potential  for  real  or 
apparent  conflict  of  interest.  If 
publishing  under  the  CE  concept  is 
determined  to  be  feasible,  commanders 


must  ensure,that  they  have  obtained 
approval  to  establish  the  newspaper 
before  authorizing  their  representatives 
to  negotiate  a  contract  with  a  CE 
publisher. 

(3)  DoD  newspapers  are  mission 
activities.  The  use  of  nonappropriated 
funds  for  any  aspect  of  their  operations 
is  not  authorized. 

(4)  Appropriated  funds  shall  not  be 
used  to  pay  any  part  of  the  commercial 
publisher's  costs  incurred  in  publishing 
a  CE  publication. 

(5)  Only  one  DoD  newspaper  is 
authorized  for  each  comriland  or 
installation. 

(i)  If  a  newspaper  is  required  at  an 
installation  where  more  than  one 
command  or  headquarters  is  collocated, 
the  host  commander  shall  be 
responsible  for  publication  of  one 
funded  or  CE  newspaper  for  all.  The 
host  command  shall  provide  balanced 
and  sufficient  coverage  of  the  other 
commands,  their  personnel,  and 
activities  in  that  locality.  These 
commands,  or  headquarters,  shall  assist 
the  staff  of  the  host  newspaper  with 
coverage.  If  required  by  unusual 
circumstance,  a  commander  other  than 
the  host  may  publish  the  single 
authorized  newspaper  when  the 
majority  of  affected  organizations 
concur. 

(ii)  This  provision  is  not  intended  to 
prohibit  the  headquarters  of  a 
geographically  dispersed  command  that 
receives  its  local  coverage  in  the  host 
installation  newspaper  from  pubfishing 
a  command-wide  newspaper;  nor  is  it 
intended  to  prohibit  a  command  that 
has  information  needs  that  are 
significantly  different  from  the  majority 
of  the  host  installation  audience  from 
publishing  a  separate  newspaper,  when 
authorized  by  the  designated  approving 
authority.  (See  Appendix  E  to  diis  part). 

(iii)  Establishment  of  CE  Guides  and 
Installation  Maps.  When  valid 
communication  requirements  exist, 
publications  in  this  category  may  be 
established  by  the  commander,  if 
feasible.  (See  Appendix  B  to  this  part) 
Only  one  CE  guide  and  installation  map 
is  authorized  for  each  command  or 
installation.  The  requirements  of 
paragraph  (b)(4)  of  this  section,  apply  to 
CE  guides  and  installation  maps.  These 
publications  shall  be  approved  by  the 
next  higher  level.  Approval  authorities 
shall  exercise  care  not  to  overburden 
community  advertisers. 

(iv)  Use  of  trademark.  The  DoD 
Components  and  their  subordinate 
levels  shall  trademark — State,  Federal, 
or  both — the  names  of  their  newspapers, 
guides,  and  installation  maps,  when 
possible. 


(v)  Use  of  recycled  products.  The 
public  affairs  office  shall,  whenever 
possible,  based  on  contractual 
agreements,  use  recycled  paper  for 
publications  covered  under  this  part. 

(vi)  Mailing  requirements  and  sales 
and  distribution  of  non-DoD 
publications.  See  appendix  C  to  this 
part. 

(vii)  AFIS  print  media  directorate.  See 
appendix  D  to  this  part. 

iviii)  DoD  command  newspaper 
review  system.  See  appendix  E  to  this 
part. 

(6)  When,  in  the  opinion  of  the 
Assistant  to  the  Secretary  of  Defense  for 
Pubhc  Affairs,  or  the  UC  Commander,  a 
UC  newspaper  is  needed,  establishment 
shall  be  directed  by  the  Secretary  of 
Defense.  Both  appropriated  and 
nonappropriated  funds  may  be  used  in 
the  publication  of  overseas  UC 
newspapers. 

§  247.7    Information  requirements. 

The  biennial  reporting  requirement 
contained  in  this  part  has  been  assigned 
Report  Control  Symbol  DD-PA(BI)  1638. 

Appendix  A  to  Part  247 — Funded 
Newspapers 

A.  Purpose.  Funded  newspapers  support 
the  command  communication  requirements 
of  the  DoD  ComiKinents  and  their 
subordinate  commands.  Normally,  printing  is 
accomplished  by  a  commercial  printer  imder 
contract  or  in  govemfhent  printing  facilities 
in  accordance  with  32  CFR  part  397.  The 
editorial  content  of  these  newspajjers  and 
distribution  are  accomplished  by  the 
contracting  command.  Overseas,  Funded 
newspapers  are  authorized  to  be  printed 
under  contract  with  the  S&S.  Where  printing 
by  S6-S  is  not  feasible  because  of  distance  or 
other  factors.  Funded  newspapers  may  be 
printed  by  other  means.  These  are  evaluated 
on  a  case-by-case  basis  with  the  cognizant 
DPS  office. 

B.  Name.  The  name  of  the  publication  may 
include  the  name  of  the  coimnand  or 
installation,  or.  the  name  of  the  command  or 
installation  may  appear  separately  in  the 
nameplate  (fiag).  The  emblem  of  the 
command  or  installation  may  be  included  in 
the  nameplate,  also.  When  possible,  the  DoD 
Components  and  their  subordinate  levels 
shall  trademark  the  names  of  their 
publications,  as  stated  in  §  247.5(d). 

C.  Masthead.  The  masthead  shall  include 
the  names  of  the  commanding  officer  and  the 
PAO,  the  names  and  editorial  titles  of  the 
staff  of  the  newspaper,  and  the  mailing 
address  and  telephone  number  of  the 
editorial  staff,  in  addition  to  that  required  in 
subsection  §  247. 4(i). 

D.  News  and  editorial  materials.  The 
commander  and  the  public  affairs  staff  shall 
generate  and  select  news,  information, 
photographs,  editorial,  and  other  materials  to 
be  used.  Authorized  news  and  information 
sources  include  the  Office  of  the  Assistant  to 
the  Secretary  of  Defense  for  Public  Affairs 
(OATSD(PA)),  AFIS,  the  Military 
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Departments,  their  ■ubordinate  levels  of 
command,  and  other  Government  Agencies. 
Civilian  conununity  service  news  and 
announcements  of  benerit  to  personnel 
assigned  to  the  commend  or  installation  and 
their  family  members  may  also  be  used. 
Photographic  images  used  will  be  in 
compliance  with  §247.4(rJ. 

E.  Assignment  of  personnel.  Military  and 
DoD  civilian  personnel  may  not  be  assigned 
to  duty  at  the  premises  of  the  contract  printer 
to  perform  any  job  functions  that  are  part  of 
the  business  activities  or  contractual 
responsibilities  of  the  contract  printer. 
Members  of  the  public  affairs  staff  who 
produce  editorial  content  may  work  on  the 
premises  as  liaison  and  monitor  to  sfiecify 
and  coordinate  layout  and  other  production 
details  provided  for  in  the  command  contract 
with  the  contract  printer.  A  member  of  the 
public  affairs  staff  shall  review  proof  copy  to 
prevent  mistakes. 

F.  Funding.  The  ex(>ense  of  publishing  and 
distributing  Funded  newspapers  is  charged 
to  appropriated  funds  of  the  publishing 
command. 

G.  Printing.  Printing  of  a  funded  newspaper 
shall  be  handled  in  accordance  with  32  CFR 
part  397  in  conjunction  with  public  affairs  as 
the  office  of  primary  interest. 

H.  Distribution.  Funded  newspapers  may 
be  distributed  through  official  channels. 

Appropriated  funds  and  manpower  may  be 
used  for  distribution  of  Funded  newspapers, 
as  required. 

I.  Advertising.  Funded  newsfkapers  shall 
not  carry  commercial  advertising.  As  a 
service,  the  Funded  newspaper  may  carry 
nonpaid  listings  of  personally  owned  items 
and  services  for  sale  by  members  of  the 
command.  Noncommercial  news  stories  and 
announcements  concerning  nonappropriated 
fund  activities  and  commissaries  may  be 
published  in  funded  newspapers. 

J.  Employment  and  gratuities.  DoD 
personnel  shall  not  accept  employment  by  or 
gratuities  from  GPO-contracted  printers 
under  contract  to  print  funded  newspapers. 
To  avoid  a  conflict  of  interest,  employment 
of  spouses  and  minor  children  of  DoD 
personnel  by  a  contract  printer  shall  be  in 
accordance  with  the  32  CFR  part  84. 

Appendix  B  to  part  247 — CE 
Publications 

A.  Purpose.  CE  publications  consist  of  DoD 
newspapers,  guides,  and  installation  maps. 
They  support  command  internal 
communications.  The  commander  or  public 
affairs  office  provides  oversight  and  final 
approval  authority  for  the  news  and  editorial 
content  of  the  publication.  CE  publishers  sell 
advertising  to  cover  costs  and  secure 
earnings,  print  the  publications,  and  may 
make  all  or  part  of  the  distribution 
Periodically,  CE  publishers  compete  for 
contracts  to  publish  these  publications. 
Neither  appropriated  nor  nonappropriated 
funds  shall  be  used  to  pay  for  any  part  of  a 
CE  publisher's  costs  incurred  in  publishing  a 
CE  publication. 

B.  Name.  The  name  of  the  publication  may 
include  the  name  of  the  command  or 
installation,  or  the  name  of  the  command  or 
installation  may  appear  separately  in  the 
nameplate  (flag).  The  emblem  of  the 


command  or  installation  may  also  be 
included  in  the  nameplate.  When  possible, 
the  DoD  components  and  their  subordinates 
shall  trademark  the  names  of  their 
publications,  as  stated  in  §  247.6(d). 

C.  Masthead.  The  masthead  shall  include 
the  following  in  addition  to  that  required  in 
S247.4(i)  and  (j).  "The  editorial  content  of 
this  publication  is  the  responsibility  of  the 
(name  of  command  or  installation)  Public 
Affairs  Office."  The  names  of  the 
commanding  officer  and  PAO.  the  names  and 
editorial  titles  of  the  staff  assigned  the  duty 
of  preparing  the  editorial  conjent.  and  the 
office  address  and  telephone  number  of  the 
editorial  staff  shall  be  listed  in  the  masthead 
of  DoD  newspapers,  but  is  not  required  in  CE 
guides  and  installation  maps.  The  names  of 
the  publisher  and  employees  of  the  publisher 
may  be  listed  separately. 

D.  News  and  editorial  materials.  The 
commander  or  the  public  affairs  office  shall 
provide  oversight  and  final  approval 
authority  for  news,  information,  photographs, 
editorial,  and  other  materials  to  be  used  in 

a  CE  publication  in  the  space  allotted  for  that 
purpose  by  written  contract  with  the 
commercial  publisher.  Authorized  news  and 
information  sources  include  the  OATSD(PA), 
APIS,  the  Military  Departments  and  their 
subordinate  levels  of  command,  and  other 
Government  Agencies.  CE  contractor 
personnel  may  provide  material  for  use  in  the 
publication  if  approved  by  the  commander  or 
PAO,  as  the  commander's  representative. 
Commercial  news  and  opinion  sources,  such 
as  AP,  UPI,  New  York  Times,  etc.,  are  not 
normally  authorized  for  use  in  DOD 
newspapers  except  as  stated  in  §  247. 4(q). 
The  pafter  may  publish  community  service 
news  and  announcements  of  the  civilian 
community  for  the  benefit  of  command  or 
installation  personnel  and  their  families. 
Imagery  used  will  be  in  compliance  with 
8  247.4(r). 

E.  Assignment  of  personnel.  Neither 
military  nor  DOD  civilian  personnel  shall  be 
assigned  to  duty  at  the  premises  of  the  CE 
publisher.  Neither  military  nor  DOD  civilian 
personnel  shall  perform  any  job  functions 
that  are  part  of  the  business  activities  or 
contractual  responsibilities  of  the  CE 
pubRsher  either  at  the  contractor's  facility  or 
the  Government  facility.  The  PAO  and  staff 
who  produce  the  non-advertising  content  of 
the  CE  publication  may  perform  certain 
installation  liaison  functions  on  publisher 
premises  including  monitoring  and 
coordinating  layout  and  design  and  other 
publishing  details  set  forth  in  the  contract  to 
ensure  the  effective  presentation  of 
information.  One  or  more  members  of  the 
public  affairs  staff  shall  review  proof  copy  to 
prevent  mistakes.  Newspaper  text-editing- 
system  pagination  and  copy  terminals  owned 
by  the  CE  publisher  may  be  placed  in  the 
command  or  installation  public  affairs  office 
under  contractual  agreement  for  use  by  the 
public  affairs  staff  to  coordinate  layout  and 
ensure  that  the  preparation  of  editorial 
material  is  performed  in  such  a  way  as  to 
enhance  the  efficiency  and  effectiveness  of 
the  printing  and  publication  functions 
performed  by  the  CE  publisher.  All  costs  of 
these  terminals  shall  be  borne  by  the  CE 
newspaper  publishers  who  shall  retain  title 


to  the  equipment  and  full  responsibility  for 
any  damage  to  or  loss  of  such  equipment. 
The  relationship  between  the  public  affairs 
staff  and  employees  of  the  CE  contractor  is 
that  of  Government  employees  working  with 
employees  of  a  private  contractor. 
Supervision  of  CE  employees:  that  is,  the 
responsibility  to  rate  performance,  set  rate  of 
pay,  grant  vacation  time,  exercise  discipline, 
assign  day-to-day  administrative  tasks,  etc., 
remains  with  the  CE  publisher.  Any 
modification  of  the  contract  must  be  made  by 
the  respkonsible  contracting  officer.  Public 
affairs  staff  members  must  be  aware  that 
employees  of  the  contractor  are  not 
employees  of  the  government  and  should  be 
treated  accordingly. 

F.  Distribution  of  CE  publications 

1.  A  funded  newspaper  shall  not  be 
distributed  as  an  insert  to  a  CE  newspaper, 
unless  provided  for  in  the  CE  contract,  nor 
shall  a  CE  newspap>er  be  distributed  as  an 
insert  to  a  funded  newspwpier. 

2.  Supplements  clearly  labeled  as  such, 
and  advertising  inserts,  may  be  inserted  into 
and  distributed  with  a  CE  newspapier. 

3.  The  commercial  publisher  of  a  CE 
publication  shall  make  as  much  of  the 
distribution  to  the  intended  readership  as 
possible.  CE  publications  may  be  distributed 
through  official  channels. 

4.  Except  as  authorized  by  the  next  higher 
headquarters  for  sp>ecial  situations  or 
occasions  (such  as  an  installation  open 
house),  CE  newspap>ers  shall  not  be 
distributed  outside  the  intended  EXDD 
audience  and  retirees,  which  includes  family 
members.  The  CE  publisher  may  provide 
complete  copies  of  each  specific  issue  of  a  CE 
publication  to  an  advertiser  whose 
advertisement  is  carried  therein. 

5.  The  CE  publisher  of  a  CE  newspap>er  will 
provide  the  appropriate  number  of  news 
racks  determined  by  the  installation 
commander  for  publication  distribution.  CE 
publishers  are  responsible  for  maintenance  of 
these  racks. 

6.  CE  guides  and  installation  map>s  may  be 
delivered  in  bulk  quantities  to  the 
appropriate  installation  offices  to  distribute 
these  publications  through  official  channels 
as  necessary. 

G.  Responsibilities  Regarding  Advertising 

1.  Only  the  CE  publisher  shall  use  the 
sp>ace  agreed  upon  for  advertising.  While  the 
editorial  content  of  the  publication  is 
completely  controlled  by  the  installation,  the 
advertising  section,  including  its  content,  is 
the  responsibility  of  the  CE  publisher.  The 
public  affairs  staff,  however,  retains  the 
resfxmsibility  to  review  advertisements 
before  they  are  printed. 

2.  Any  decision  by  a  CE  publisher  to  accept 
or  reject  an  advertisement  is  final.  The  PAO 
may  discuss  with  a  publisher  their  decision 
not  to  run  an  advertisement,  but  cannot 
substitute  his  judgment  for  that  of  the 
publisher. 

3.  Before  each  issue  of  a  CE  publication  is 
printed,  the  public  affairs  staff  shall  review 
advertisements  to  identify  any  that  are 
contrary  to  law  or  to  DOD  or  Military  Service 
regulations,  including  this  pan.  or  that  may 
pose  a  danger  or  detriment  to  DOD  p>ersonnel 


or  their  family  members,  or  that  interfere 
with  the  command  or  installation  missions. 
It  is  in  the  command's  best  interest  to 
carefully  apply  DOD  and  Service  regulations 
and  request  exclusion  of  only  those 
advertisements  that  are  clearly  in  violation  of 
this  part.  If  any  such  advertisements  are 
identified,  the  public  affairs  office  shall 
obtain  a  legal  coordination  of  the  proposed 
exclusion.  After  coordination,  the  public 
affairs  office  shall  request,  in  writing  if 
necessary,  that  the  commercial  publisher 
delete  any  such  advertisements.  If  the 
publisher  prints  the  issue  containing  the 
objectionable  advertisement(s),  the 
commander  may  prohibit  distribution  in 
accordance  with  DOD  Directive  1325.6V 

4.  DoD  Directives  1325.6  gives  the 
commander  authority  to  prohibit  distribution 
on  the  installation  of  a  CE  publication 
containing  advertising  he  or  she  determines 
likely  to  promote  a  situation  leading  to 
p)otential  riots  or  other  disturbances,  or  when 
the  circulation  of  such  advertising  may 
present  a  danger  to  loyalty,  discipline  or 
morale  of  personnel.  Eacti  commander  shall 
determine  whether  particular  advertisements 
to  be  placed  by  the  publisher  in  a  CE 
publication  serving  the  command  or 
installation  may  interfere  with  successful 
mission  performance.  Some  considerations  in 
this  decision  are  the  local  situation,  the 
content  of  the  proposed  advertisement,  and 
the  past  performance  of  the  advertiser.  Prior 
to  making  a  determination  to  prohibit 
distribution  of  a  CE  newspaper,  the 
commander  shall  obtain  a  legal  coordination. 

5.  CE  publications  may  carry  paid  and 
nonpMiid  advertising  of  the  products  and 
services  of  nonappropriated  fund  activities 
and  commissaries,  if  allowed  by  DoD  and 
Military  Service  regulations.  (See  DoD 
Instruction  1015.2.)  ^ 

6.  Bingo  games  and  lotteries  conducted  by 
a  conunercial  organization  whose  primary 
business  is  conducting  lotteries  may  not  be 
advertised  in  CE  publications.  Non-lottery 
activities  (such  as  dining  at  a  restaurant  or 
attending  a  musical  performance]  of  a 
commercial  organization  whose  primary 
business  in  conducting  lotteries  may  be 
advertised  in  CE  publications.  Exceptions  are 
allowed  for  authorized  State  lotteries, 
lotteries  conducted  by  a  not-for-profit 
organization  or  a  governmental  organization, 
or  conducted  as  a  promotional  activity  by  a 
commercial  organization  and  clearly 
occasional  and  ancillary  to  the  primary 
business  of  that  organization.  An  exception 
also  piertains  to  any  gaming  conducted  by  an 
Indian  tribe  under  25  U.S.C.  2720.  See 
section  D.  of  Appendix  C  to  this  part. 

H.  CE  Guides  and  Maps 

1.  The  name  of  the  publication  may 
include  the  name  and  emblem  of  the 
command  or  installation. 

2.  At  the  discretion  of  the  conmiander,  an 
installation  telephone  directory  may  be 
included  as  a  section  of  a  CE  guide.  The 
telephone  section  shall  be  integral  to  the 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Road,  Springfield.  VA  22161. 

'  See  footnote  1  to  section  4.  of  this  Appendix. 


guide,  not  separable,  and  part  cf  the  guide 
contract  sp>ecifications.  Separate  CE 
telephone  directories  are  not  authorized. 
Required  communication  security 
information  shall  be  printed  on  the  first  page 
of  the  telephone  section  and  not  on  the  cover 
of  the  guide.  The  cover  of  the  guide  may 
notify  users  that  the  publication  contains  the 
telephone  directory. 

3.  CE  contracts  for  guides  and  maps  shall 
establish  firm  directory  dates  and  shall 
contain  provisions  to  ensure  distribution  is 
controlled  by  the  command.  Delivery  dates 
may  vary  for  guides  and  maps  to  make  them 
more  attractive  to  advertisers.  The  contract 
provisions  shall  specify  delivery  dates. 

I.  Employment  and  gratuities.  DoD 
personnel  involved  with  CE  contracts  shall 
not  accept  employment  by  or  gratuities  from 
a  CE  publisher.  To  avoid  a  conflict  of 
interest,  employment  of  spouses  and  minor 
children  of  DoD  personnel  by  a  contract 
publisher  shall  be  in  accordance  with  32  CFR 
part  84. 

/.  Contracting  for  a  CE  Publication 

1 .  General.  The  DoD  CompKjnents  and  their 
subordinate  commands  are  authorized  to 
contract  in  writing  the  CE  publications.  The 
underlying  premise  of  the  CE  concept  is  that 
the  DoD  CompKDnents  and  their  subordinate 
commands  will  save  money  by  transferring 
certain  publishing  and  distribution  functions 
to  a  commercial  publisher  selected  through  a 
competitive  process.  The  CE  publication  is 
printed  and  delivered  to  the  command, 
installation,  or  its  readership  in  accordance 
with  the  terms  of  a  written  contract.  Oral 

•contracts  are  not  acceptable.  The  right  to  sell 
and  circulate  advertising  to  the  complete 
readership  in  the  CE  publication  provides  the 
publisher  revenue  to  cover  costs  and  secure 
earnings.  The  command  or  installation 
guarantees  first  publication  and  distribution 
of  locally-produced  editorial  content  in  the 
publication.  The  publication  becomes  the 
property  of  the  command,  installation,  or 
intended  reader  upon  delivery  in  accordance 
with  terms  of  the  contract. 

2.  Contracting  process.  Whether  a  first  time 
initiative  to  establish  CE  publication  or  a 
recompetition  of  an  existing  CE  contract,  the 
process  must  start  with  advance  planning  as 
to  the  nature  of  the  command's  requirements, 
the  contracting  strategy,  and  the  market  of 
potential  advertisers  and  competitors  for  the 
job.  The  CE  contract  solicitation  and  the 
contract  itself  must  contain  a  statement  of 
work  that  describes  in  legally  sufficient  detail 
the  Government's  requirements  and  the 
conditions  and  restrictions  under  which  the 
contractor  will  perform.  The  cognizant 
contracting  office  of  the  CE  contracting  action 
shall  be  the  contracting  office  which 
normally  provides  contracting  support  to  the 
command  for  service  contracts  and  other 
procurements  of  a  general  nature  which  are 
above  the  simplified  shall  purchase 
threshold.  The  contracting  officer  shall 
combine  the  statement  of  work  with 
appropriate  contractual  terms  and 
conditions,  using  48  CFR  chapter  I  and  11  as 
guides,  although  CE  contracts  are  not  subject 
to  the  FAR  or  DEARS,  because  they  do  not 
involve  the  expenditure  of  appropriated 
funds.  The  resulting  solicitation  and  contract 


shall  com|>letely  identify  the  rights  and 
obligations  of  both  piarties.  Proposals  shall  be 
solicited  from  all  known  commercial 
publishers  who  could  [x>tentially  become  the 
CE  contractor.  Upwn  evaluation  of  the 
competing  proposals  by  the  Source  Selection 
Advisory  Committee  (SSAC)  and  selection  of 
a  winner  by  the  selecting  official,  the  CE 
contract  shall  be  awarded  by  the  contracting 
officer.  The  CE  contract  shall  not  require  the 
contractor  to  pay  money  to  the  command  or 
to  provide  goods,  services,  or  other 
consideration  not  directly  related  to  the  CE 
publication.  In  the  event  that  only  one  offer 
is  received,  the  SSAC  may  recommend  to  the 
selecting  official  that  no  award  be  made  or 
that  the  contracting  officer  enter  into 
negotiations  with  the  sole  offeror  to  obtain 
the  best  pK>ssible  service  and  product  of  the 
Goverimient. 

3.  Statement  of  Work  (SOW).  The  SOW 
should  be  written  to  have  the  CE  contractor 
perform  as  many  of  the  publishing  and 
distribution  functions  as  practical  to  generate 
maximum  savings  to  the  Department  of 
Defense.  In  so  doing,  care  must  be  taken  to 
balance  Government  requirements  with  a 
realistic  view  of  the  advertising  revenue 
potential  so  as  to  achieve  a  contract  that  is 
conunercially  viable.  The  command's 
internal  information  needs  shall  be 
paramount.  Some  of  the  key  issues  that  shall 
be  addressed  in  the  SOW  follow: 

a.  A  general  description  of  the  scope  of  the 
prop>osed  contract  including  the  name  and 
nature  of  the  publication  involved;  for 
example,  weekly  newspaper,  annual  guide 
and  installation  map.  Normally,  guides  and 
installation  maps  are  included  in  the  same 
contract. 

b.  A  description  of  editorial  content  to  be 
carried;  e.g.,  ijews,  features,  supplements, 
and  factual  information,  along  with 
provisions  addressing  the  p>ossible  inclusion 
of  contractor-furnished  advertising 
supplements  for  newspapers,  provided  any 
such  supplement  shall  have  the  prior 
approval  of  the  commander. 

c.  A  description  of  the  rules  for  the 
inclusion  of  advertising  in  the  publication. 
This  provision  shall  specify  that  the 
commander's  representative  shall  have  the 
authority  to  specify  newspaper  advertising 
layout  when  required  to  enhance 
communications'  effectiveness  of  the 
publication  and  shall  require  the  contractor 
to  notify  advertisers  of  the  requirements  in 
§  247.4(i)  and  (j).  The  Military  DepartmenU 
will  coordinate  a  standard  set  of  ratios  of 
advertising-to-editorial  copy  for  multiples  of 
pages  for  run  of  the  publication  advertising 
in  CE  newspapers  that  will  be  included  in  all 
DoD  Compxinent  regulations  supplementing 
this  part.  The  recommended  annual  average 
is  a  ratio  of  60/40.  Inserts  and  advertising 
supplements  will  not  count  in  the  total  ad  to 
copy  ratio;  however,  the  commander  may 
prohibit  the  distribution  of  supplemental 
advertising  deemed  excessive.  Contract 
provisions  shall  be  formulated  to  prohibit  the 
amount  of  advertising  a  publisher  sells  from 
forcing  the  contracting  command  or 
installation  public  affairs  staff  to  produce 
editorial  content  exceeding  that  required  for 
the  command  internal  communication 
mission  of  the  newspaper. 
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d.  A  provision  substantially  as  follows: 
"The  contractor  agrees  not  to  enter  into  any 
exclusive  advertising  agreement  with  any 
fimi,  broker,  or  individual  for  the  purpose  of 
selling  advertising  associated  with  this 
contract." 

e.  A  description  of  the  CE  contractor's 
responsibilities  for  distribution  of  the 
newspaper.  This  provision  should  address 
such  matters  as  contractor  furnishing  of  news 
racks  along  with  contractor  responsibility  for 
maintenance  of  these  racks. 

f.  A  description  of  contractor-owned  and/ 
or  contractor-furnished  equipment  such  as 
text  editing,  copy  terminals,  and  modems 
determined  to  be  required  to  coordinate 
layout  and  ensure  that  the  preparation  of 
editorial  material  is  performed  in  such  a  way 
as  to  enhance  the  efTiciency  and  effectiveness 
of  the  publication  process. 

g.  A  description  of  contractor- furnished 
editorial  support  services  determined  to  be 
required.  Such  description  must  be  in  terms 
of  the  end  product  required:  e.g., 
photography  service  andVor  writer  services, 
and  not  as  a  requirement  to  make  available 
certain  contractor  personnel.  In  day-to-day 
performance  and  administration  of  the  CE 
contract,  contractor  personnel  performing 
such  support  services  shall  not  be  treated  in 
any  way  as  though  they  are  Government 
employees. 

h.  A  provision  that  the  use,  where 
economically  feasible,  of  recycled  pap>er  for 
internal  products  will  be  a  consideration  for 
awarding  the  contract,  as  stated  in  §  247.6(e). 

i.  SOW'S  and  REP's  for  CE  newspapers 
shall  specify  standard  newsprint,  recyclable, 
subject  to  requirements  of  applicable  laws 
and  regulations. 

4.  Contract  provisions.  The  CE  concept  is 
based  on  an  exception  to  the  Government 
Printing  and  Binding  Regulations '  published 
by  the  Congressional  Joint  Committee  on 
Printing.  While  CE  contracts  are  not  subject 
to  the  FAR  (48  CFR  chapter  I)  or  the  DFARS 
(48  CFR  chapter  II),  the  FAR  contains  many 
clauses  that  are  useful  in  protecting  the 
interests  of  the  Government.  The  following 
clauses  may  be  helpful  in  obtaining  the  best 
possible  CE  publication: 

a.  Status  of  FAR  clause.  To  clarify  the 
status  of  FAR  clauses  appearing  in  CE 
contracts,  the  following  clause  shall  be 
included  in  all  new  CE  contracts:  "The  (name 
of  DoD  installation/unit/organization)  is  an 
element  of  the  United  States  Government. 
This  agreement  is  a  United  States 
Government  contract  authorized  under  the 
provisions  of  Department  of  Defense 
Instruction  5120.4  as  an  exception  to  the 
Govenunent  Printing  and  Binding 
Regulations  published  by  the  Congressional 
Joint  Committee  on  Printing.  Although  this 
contract  is  not  subject  to  the  Federal 
Acquisition  Regulation  (FAR)  or  the  Defense 
FAR  Supplement  (DFARS),  FAR  clauses 
useful  in  protecting  the  interests  of  the 
Government  and  implementing  those 
provisions  required  by  law  are  included  in 
this  contract." 


'Copies  may  he  obtained,  at  cost,  from  the 
Superintendent  of  Documents,  U.S.  Governm«inl 
Printing  Office,  Washington.  DC  20402 


b.  Option  clause.  Insert  a  clause 
substantially  the  same  as  the  following  to 
extend  the  term  of  the  CE  publisher  contract: 

(1)  "The  Government  may  extend  the  terro 
of  this  contract  by  written  notice  to  the 
contractor  within  (insert  in  the  clause  the 
period  of  time  in  which  the  contracting 
officer  has  to  exercise  the  option);  provided 
that  the  Government  shall  give  the  contractor 
a  preliminary  written  notice  of  its  intent  to 
exercise  the  option  at  least  60  days  before  the 
contract  expires.  The  preliminary  notice  does 
not  commit  the  government  to  exercise  the 
option."  In  the  case  of  base  closure  or 
realignment  the  publisher  has  the  right  to 
request  a  renegotiation  of  the  contract. 

(2)  "If  the  Government  exercises  the 
option,  the  extended  contract  shall  be 
considered  to  include  this  option  provision." 

(3)  "The  total  duration  of  this  contract, 
including  the  exercise  of  any  options  under 
this  clause,  shall  not  exceed  6  years." 

c.  Default  clause.  Insert  the  following 
clause  in  solicitations  and  contracts: 

(1)  "The  Government  may,  by  written 
notice  of  default  to  the  contractor,  terminate 
this  contract  in  whole  or  in  part  if  the 
contractor  fails  to: 

(a)  Deliver  the  CE  publications  in  the 
quantities  required  or  to  perform  the  services 
within  the  time  specified  in  this  contract  or 
any  extension; 

(b)  Make  progress,  so  as  to  endanger 
performance  of  this  contract; 

(c)  Perform  any  of  the  other  provisions  of 
this  contract." 

(2)  "If  the  Government  terminates  this 
contract  in  whole  or  in  part,  it  may  acquire, 
under  the  terms  and  in  the  manner  the 
contracting  officer  considers  appropriate, 
supplies  or  services  similar  to  those 
terminated.  However,  the  contractor  shall 
continue  the  work  not  terminated." 

(2)  "The  rights  and  remedies  of  the 
Government  in  this  clause  are  in  addition  to 
any  other  rights  and  remedies  provided  by 
law  or  under  this  contract." 

d.  Termination  for  convenience  of  the 
Government.  Insert  the  following  clause  in 
solicitations  and  contracts: 

"The  contracting  officer,  by  written  notice, 
may  terminate  this  contract,  in  whole  or  in 
part  if  the  services  contracted  for  are  no 
longer  required  by  the  Government,  or  when 
it  is  in  the  Government's  interest,  such  as 
with  installation  closures.  Any  such 
termination  shall  be  at  no  cost  to  the 
Government."  The  Government  will  use  its 
best  efforts  to  mitigate  financial  hardship  on 
the  publisher. 

5.  Term  of  contract.  CE  contracts  may  be 
entered  into  for  an  initial  period  of  up  to  2 
years,  and  may  contain  options  to  extend  the 
contract  for  one  or  more  additional  f>eriods 
of  1  or  2  years  duration.  The  total  period  of 
the  contract,  including  options,  shall  not 
exceed  6  years,  after  which  the  contract  must 
be  recompeted. 

6.  Exercise  of  options.  Under  normal 
circumstances,  when  the  contractor  is 
performing  satisfactorily,  options  for 
additional  periods  of  performance  should  be 
exercised.  However,  the  exercise  of  the 
option  is  the  exclusive  right  of  the 
Government,  and  decisions  not  to  exercise 
the  option,  or  to  test  the  market  before  option 


exercise,  are  within  the  contracting  officer's 
discretion  working  in  concert  with  the  PAO 
and  other  command  officials. 

7.  Modification  of  the  contract.  Any 
changes  to  the  SOW  or  other  terms  and 
conditions  of  the  contract  shall  be  made  by 
written  contract  modification  signed  by  both 
parties. 

8.  SSAC.  The  commander  shall  app>oint  an 
SSAC.  The  committee  shall  participate  in  the 
development  of  the  Source  Selection  Plan 
(SSP)  before  the  solicitation  of  proposals, 
evaluate  proposals,  and  recommend  a  source 
to  the  selecting  official.  Since  cost  is  not  a 
factor  in  the  evaluation,  award  will  be  based 
on  technical  proposals,  the  offeror's 
experience  and/or  qualirications,  and  past 
fterformance. 

a.  The  SSAC  shall  consist  of  a  minimum 
of  five  voting  members:  a  chairperson,  who 
shall  be  a  senior  member  of  the  command; 
senior  representatives  from  public  affairs  and 
printing:  and  a  minimum  of  two  other 
functional  specialists  with  skills  relevant  to 
the  selection  process.  Each  SSAC  shall  have 
non-voting  legal  and  contracting  advisors  to 
assist  in  the  selection  process. 

b.  In  arriving  at  is  recommendations,  the 
SSAC  shall  follow  the  SSP  and  avail  itself  of 
all  relevant  information,  including  the 
proposals  submitted,  independently  derived 
data  regarding  offerors'  performance  records, 
the  results  of  on-site  surveys  of  offerors' 
facilities,  where  feasible,  and  in  appropriate 
cases,  personal  presentations  by  offerora. 

c.  The  work  o.'  the  SSAC  must  be 
coordinated  with  the  contracting  officer  to 
ensure  that  the  process  is  objective  and  fair. 

^  All  communications  between  the  offerors  and 
the  Government  shall  be  through  the 
contracting  officer.  No  member  of  the  SSAC 
or  the  selecting  official  shall  communicate 
directly  with  any  offeror  regarding  the  source 
selection. 

d.  In  cases  where  a  losing  competitor 
requests  a  debriefing  from  the  contracting 
officer,  members  of  the  SSAC  may  be  called 
upon  to  participate  so  as  to  give  the  losing 
competitor  the  most  thorough  explanation 
practical  as  to  why  its  prop)osal  was  not 
successful.  No  information  regarding 
competitors'  proposals  shall  be  discussed 
with  the  unsuccessful  offerors  during 
debriefings,  discussions,  or  negotiations. 

9.  SSP.  A  SSP  (see  sample  SSP  at 
attachment  1  to  this  Appendix)  must  be 
developed  early  in  the  planning  process  to 
serve  as  a  guide  for  the  (>ersonnel  involved 
and  ensure  a  fair  and  objective  process  and 

a  successful  outcome.  The  contracting  officer 
is  primarily  responsible  for  development  of 
the  SSP,  in  coordination  with  the  PAO  and 
other  members  of  the  SSAC.  Ideally,  the  SSP 
should  be  completed  and  approved  prior  to 
issuance  of  the  solicitation;  it  must  be 
completed  and  approved  before  the  receipt  of 
profwsals. 

10.  Evaluation  criteria  and  proposal 
requirements.  The  solicitation  must  specify, 
in  relative  order  of  importance,  the  factors 
the  Government  will  consider  in  selecting  the 
most  advantageous  proposal.  In  addition,  the 
solicitation  must  specify  the  types  of 
information  the  prop>osal  must  contain  to  be 
properly  evaluated.  These  two  aspects  of  the 
solicitation  must  closely  parallel  one  another. 
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The  contracting  officer  is  primarily 
responsible  for  development  of  these  two 
solicitation  provisions,  in  coordination  with 
the  PAO.  legal  counsel,  and  members  of  the 
SSAC. 

a.  Evaluation  criteria  for  award.  Drawing 
up>on  the  SSP,  this  feature  of  the  solicitation 
must  advise  offerors  what  factors  the 
Government  will  consider  in  evaluating 
proposals  and  the  relative  importance  of  each 
factor.  The  attached  SSP  (attachment  1  to  this 
enclosure)  provides  an  example  of  criteria 
that  might  be  used.  Note  that  under  the 
"Services  and/or  Items  Offered"  factor, 
paragraph  E.2.b.  of  attachment  1  to  this 
appendix,  it  is  necessary  to  list  and  indicate 
the  relative  importance  of  services  and/or 
items  above  the  minimum  requirements  of 
the  SOW  that  the  command  would  consider 
desirable  and  that,  if  offered,  will  enhance 
the  offeror's  evaluation  standing.  The  offer  of 
services  and/or  items  not  listed  in  the 
evaluation  criteria  shall  not  be  considered  in 
the  evaluation  of  prop>osals,  but  may  be 
accepted  in  the  contract  award  if  deemed 
valuable  to  the  Government,  PROVIDED  the 
service  and/or  item  involved  is  directly 
related  to  producing  the  publication  and  not 
in  violation  of  any  other  statue  or  regulation. 
Examples  of  items  that  cannot  be  considered 
during  the  evaluation  process  are;  press  kits, 
laminated  maps,  economic  development 
rep>orts,  or  other  separate  publications  not  an 
integral  pwrt  of  the  CE  newspaper,  guide,  or 
installation  map. 

b.  Proposal  requirements.  This  provision  of 
the  solicitation  must  describe  thp  spiecific 
and  general  typ)es  of  information  necessary  to 
be  submitted  as  part  of  the  proposal  to  be 
evaluated.  Offerors  shall  be  notified  that 
unnecessarily  elaborate  proposals  are  not 
desired. 

Attachment  1  to  Appendix  B  to  part  247-SSP 

A.  Introduction 

1.  The  objectives  of  this  plan  are: 

a.  To  ensure  an  impartial,  equitable,  and 
thorough  evaluation  of  all  offerors'  proposals 
in  accordance  with  the  evaluation  criteria 
presented  in  the  request  for  proposals  (RFP). 

b.  To  ensure  that  the  contracting  officer  is 
provided  technical  evaluation  find-ngs  of  the 
SSAC  in  such  a  manner  that  selection  of  the 
offer  most  advantageous  to  the  Government 
is  ensured. 

c.  To  document  clearly  and  thoroughly  all 
aspects  of  the  evaluation  and  decision 
process  to  provide  effective  debriefings  to 
unsuccessful  offerors,  to  respwnd  to  legal 
challenges  to  the  selection,  and  to  ensure 
adherence  to  evaluation  criteria. 

2.  This  plan  will  be  used  to  select  a  CE 

contractor  for  publication  of  the 

newspap>er  (CE  guide  or  installation  map) 
and  will: 

a.  Give  each  SSAC  member  a  clear 
understanding  of  his  or  her  responsibilities 
as  well  as  a  complete  overview  of  the 
evaluation  process. 

b.  Establish  a  well-balanced  evaluation 
structure,  equitable  and  uniform  scoring 
procedures,  and  a  thorough  and  accurate 
appraisal  of  all  considerations  pertinent  to 
the  negotiated  contracting  process. 

c.  Provide  the  selecting  official  with 
meaningful  findings  that  are  clearly 


presented  and  founded  on  the  collective, 
independent  judgment  of  technical  and 
managerial  expierts. 

d.  Ensure  identification  and  selection  of  a 
contractor  whose  final  proptosal  offers 
optimum  satisfaction  of  the  Government's 
technical  and  managerial  requirements  as 
expressed  in  the  RFP. 

e.  Serve  as  part  of  the  official  record  for  the 
evaluation  process. 

B.  Organization  and  Staffing 

1 .  The  SSAC  will  consist  of  the 
Chairp>erson  and  a  minimum  of  four  other 
voting  committee  members  plus  the  non- 
voting advisors  to  the  SSAC. 

2.  The  SSAC  committee  members  are: 


Name 

Position 

Chairperson. 

Member. 

Member. 

Mewber. 

■ 

MervlDer. 

Legal  Advisor.^ 

Contract  Advisor.' 

'  Non-voting  memtjers. 
C.  Responsibilities 

1.  Selecting  Official: 

a.  Approves  the  SSP. 

b.  Reviews  the  evaluation  and  findings  of 
the  SSAC. 

c.  Considers  the  SSAC's  recommendation 
of  award. 

d.  Selects  the  successful  offeror. 

2.  Chairperson  of  the  Source  Selection 
Advisory  Committee  (C/SSAC): 

a.  Reviews  the  SSP. 

b.  Approves  membership  of  the  SSAC. 

c.  Analyzes  the  evaluation  and  findings  of 
the  SSAC  and  applies  weights  to  the 
evaluation  results. 

d.  Approves  the  SSAC  repjort  for 
submission  to  the  selecting  official. 

3.  Contracting  Officer: 

a.  Is  responsible  for  the  proper  and 
efficient  conduct  of  the  entire  source 
selection  process  encompassing  solicitation, 
evaluation,  selection,  and  contract  award. 

b.  Provides  SSAC  and  the  selecting  official 
with  guidance  and  instructions  to  conduct 
the  evaluation  and  selection  process. 

c.  Receives  proposals  submitted  and  makes 
them  available  to  the  SSAC,  taking  necessary 
precautions  to  ensure  against  premature  or 
unauthorized  disclosure  of  source  selection 
information. 

4.  SSAC  members  shall: 

a.  Familiarize  themselves  with  the  RFP  and 
SSP. 

b.  Provide  a  fair  and  impartial  review  and 
evaluation  of  each  proposal  against  the 
solicitation  requirements  and  evaluation 
criteria. 

c.  Provide  written  documentation 
substantiating  their  evaluations  to  include 
strengths,  weaknesses,  and  any  deficiencies 
of  each  proposal. 

5.  Legal  advisor: 

a.  Reviews  RFP  and  SSP  for  form  and 
legality. 

b.  Advises  the  SSAC  members  of  their 
duties  and  responsibilities,  regarding 


procurement  integrity  issues  and 
confidentiality  requirements. 

c.  Participate  in  SSAC  meetings  and 
provide  legal  advice  as  required. 

d.  Provides  legal  review  of  all  documents 
suppKirting  the  selection  decision  to  ensure 
legal  sufficiency  and  consistency  with  the 
evaluation  criteria  in  the  RFP  and  SSP. 

e.  Advises  the  selecting  official  on  the 
legality  of  the  selection  decision. 

D.  Administrative  Instructions 

1.  Evaluation  overview.  The  advisory 
committee  will  op>erate  with  maximum 
flexibility.  Collective  discussion  by 
evaluators  at  committee  meetings  of  their 
evaluation  findings  is  permitted  in  the 
interchange  of  viewpoints  regarding 
strengths,  weaknesses,  and  deficiencies  noted 
in  the  proposals  relating  to  evaluation  items. 
Evaluators  will  not  suggest  or  disclose 
numerical  scores  or  other  information 
regarding  the  relative  standing  of  offerors 
outside  of  committee  meetings. 

2.  Evaluation  procedure.  The  evaluation  of 
offers  is  based  on  good  judgment  and  a 
thorough  knowledge  of  the  guidelines  and 
criteria  applicable  to  each  evaluation  factor. 

a.  Numerical  scoring  is  merely  reflective  of 
the  composite  findings  of  the  SSAC.  The 
evaluation  scoring  system  is  used  as  a  tool  to 
assist  the  Chairperson  of  the  SSAC  in 
determining  the  propMsal  most  advantageous 
to  the  Government. 

b.  The  most  important  documents 
supporting  the  contract  award  will  be  the 
findings,  conclusions,  and  reports  of  the 
SSAC. 

3.  Safeguarding  data.  The  sensitivity  of  the 
proceedings  and  documentation  require 
stringent  and  special  safeguards  throughout 
the  evaluation  process: 

a.  Inadvertent  release  of  information  could 
be  a  source  of  considerable  misunderstanding 
and  embarrassment  to  the  Government.  It  is 
imperative,  therefore,  for  all  members  of  the 
SSAC  to  avoid  any  unauthorized  disclosures 
of  information  p>ertaining  to  this  evaluation. 
Evaluation  participants  will  observe  the 
following  rules: 

(1)  All  offeror  and  evaluation  materials  will 
be  secured  when  not  in  use  (i.e.,  during 
breaks,  lunch,  and  at  the  end  of  the  day). 

(2)  All  attempted  communications  by 
offeror's  representatives  shall  be  dire<;ted  to 
the  contracting  officer.  No  communications 
between  members  of  the  SSAC  or  the 
selecting  official  and  offerors  regarding  the 
contract  award  or  evaluation  is  piermitted 
except  when  called  up>on  under  the 
provisions  of  paragraph  J.8.d,  of  Appiendix  B 
to  this  part. 

(3)  Neither  SSAC  members  or  the  selecting 
official  shall  disclose  anything  p>ertaining  to 
the  source  selection  process  to  any  offeror 
except  as  authorized  by  the  contracting 
officer. 

(4)  Neither  SSAC  members  or  the  selecting 
official  shall  discuss  the  substantive  issues  of 
the  evaluation  with  any  unauthorized 
individual,  even  after  award  of  the  contract. 

E.  Technical  evaluation  procedures 

1.  Evaluation  process.  Propiosals  will  be 
evaluated  based  on  the  following  criteria  as 
indicated  in  section  M  of  the  solicitation:  The 


18058 Federal  Register  /  Vol.  60.  No.  68  /  Monday.  April  10.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  68  /  Monday,  April  10.  1995  /  Proposed  Rules  18059 


•valuation  worksheet  (attachment  2  to  this 
appendix)  shall  be  used  to  score  the  technical 
{actors.  Using  the  technical  evaluation 
worksheet,  each  member  of  the  SSAC  will 
independently  review  each  proposal  and 
assign  an  appropriate  number  of  points  to 
Mch  factor  being  considered.  Point  scores  for 
•■ch  factor  will  range  from  "0"  to  "5"  based 
on  the  committee  member's  evaluation  of  the 
proposal.  Upon  completion  of  individual 
evaluations,  the  group  will  meet  in 
committee  with  the  Chairperson  and  arrive  at 
a  single  numeric  score  for  each  factor  in  the 
proposal. 

2.  Criteria.  An  example  of  applicable 
evaluation  criteria  and  their  relative  order  of 
importance  are  listed  below  in  paragraphs 
E.2.a.  through  d  of  this  appendix.  Criteria 
and  weights  are  piovided  as  an  example 
only.  The  SSAC  must  determine  its  own 
weighting  factors  tailored  to  meet  the  needs 
of  the  particular  CE  publication  and  describe 
the  relative  weights  assigned  in  the  RFP;  e.g., 
"Evaluation  factors  are  listed  in  descending 
order  of  importance:  criteria  #1  is  twice  as 
important  as  criteria  12,"  etc. 

a»  Technical  and  production  capability. 
Scores  will  range  from  "0"  (unacceptable),  to 
"5"  (exhibits  state-of-the-art,  award  winning, 
or  clearly  superior  technical  ability  to 
produce  the  required  newspaper,  guide,  or 
installation  map).  Factors  to  be  considered 
for  newspaper  contracts  include:  level  of 
automation:  compatibility  of  automation  with 
existing  PAO  automation  (unless  other 
automation  is  provided):  printing  capability: 
production  equipment;  physical  plant 
(capabilities):  and  driving  distance  to  the 
plant.  Similar  factors  may  be  considered  for 
guides  and  installation  maps. 

b.  Services  and/or  items  offered.  Scores 
will  range  from  "0"  (unacceptable),  to  "5" 
(the  offer  of  equipment,  such  as  automation 
equipment:  or  services,  such  as  editorial  or 
photographic  services  as  set  forth  in  the 
contract  solicitation  that  will  greatly  enhance 
the  newsp>a[>er  and/or  its  production). 
Factors  to  be  considered  for  newspapers 
include:  offer  of  automation  equipment  and 
the  quality  and  amount  of  equipment  offered: 
the  quality  and  amount  of  services  offered; 
the  usefulness  of  the  services  and/or  items  to 
the  public  affoirs  office  in  enhancing  the 
newspaper;  the  impact  of  the  services  and/ or 
items  on  other  parts  of  the  contract.  Similar 
bctors  may  be  considered  for  guides  and 
installation  maps.  The  offer  of  equipment  or 
services  not  specirically  related  to  producing 
the  publication  will  not  result  in  the 
assignment  of  a  higher  score. 

c.  Past  performance  record.  Scores  will 
range  from  "0"  (no  experience  in  newspapter. 
guide,  or  installation  map  publishing  and/or 
unsatisfactory,  previous  performance),  to  "5" 
(long-term,  highly  successful  experience 
publishing  similar  newspa{)ers,  guides,  or 
installation  maps).  Factors  to  be  considered 
include:  demonstrated  ability  to 
unsuccessfully  produce  a  CE  or  similar 
publication:  demonstrated  printing  ability 
(types  of  printing,  history  of  newspaper, 
guide,  or  installation  map  printing); 
demonstrated  success  in  contract 
performance  in  a  timely  and  responsive 
manner;  demonstrated  capability  to  sell 
advertising  and  successfully  recoup 
publication  costs. 


d.  MaiHigement  approach.  Scores  will 
range  from  "0"  (approach  unacceptable),  to 
"S"  (proposal  demonstrates  a  sound  and 
innovative  approach  to  interfacing  with  the 
PAO  and  managing  the  CE  publication 
operation).  Factors  to  be  considered  include: 
The  offeror's  proposed  approach  to: 

(1)  Interfacing  with  the  PAO  staff. 

(2)  Controlling  the  quality  and  timeliness 
of  the  Hnished  product. 

(3)  Sale  of  ads  of  the  type  that  enhance  the 
publication's  image  in  the  community  and 
with  the  readership  at  large. 

(4)  Ensuring  that  contractor's  personnel  are 
properly  supervised  and  managed. 

3.  Weighting  factors.  Points  will  be 
assigned  to  the  Hnal  score  of  each  factor  in 
a  proposal  as  determined  by  multiplying  the 
score  assigned  (e.g..  "0."  "1."  "2,"  "3,"  '■4," 
or  "5")  by  the  relative  weight  of  the 
individual  criterion  as  indicated: 


Rel- 

ative 

Maxi- 

Factor 

wOlgnl 

mum 

(per- 

points 

cent) 

Criterion  1  

40 
30 
20 

200 

Criterion  2  

150 

Criterion  3  

100 

Criterion  4  

10 

50 

500 

(Example  Only): 

Criterion  1  Score  5 

(5x40)  Total  Points  .... 

200 

Criterion  1  Score  4 

(4x30)  Total  Points  .... 

120 

Criterion  1  Score  3 

(3x20)  Total  Potnts  .... 

60 

Criterion  1  Score  2 

(2x10)  Total  Points  .... 

20 

400 

4.  Report  of  findings  and 
recommendations.  After  the  SSAC  has 
completed  final  evaluation  of  proposals  and 
all  weighting  has  been  completed,  the 
committee  will  prepare  a  written  report  of  its 
findings  and  recommendations,  setting  forth 
the  consensus  of  the  committee  and  its 
composites  scores  (Sample  at  attachment  3  to 
this  Appwndix).  The  Chairperson  will  sign 
the  report  to  confirm  its  accuracy  and  his 
agreement  with  the  recommendation.  All 
copies  of  proposals  and  evaluation 
worksheets  will  be  returned  to  the 
contracting  officer. 

Attachment  2  to  Appendix  B  to  Pari  247 — 
Sample  Evaluation  Worksheet 

Contractor     

Evalualor  

Date 

Evaluation  Criteria  and  Scores  (Range  0-5 
Points  for  Each) 

1.  Technical  and  production  capability: 

2.  Services  and  items  oflered: 


'  Narrative  Discussion: 
Strengths 
Weehneaoei 
Defldenciet 

Attachment  3  to  Appendix  B  to  Part  247 — 
Sample  Memorandum  for  Selectiiig  Official 
Subject:  Evaluation  of  Proposals  RFP  No. 


1.  All  proposals  received  in  response  to 
subject  RFP  have  been  evaluated  by  the 
Source  Selection  Advisory  Committee 
(SSAC).  The  results  and  comments  are  listed 
below. 

a.  Offeror's  proposals  were  rated  as 
follows: 

Offeror  Name 
Numerical  Score 

b.  Summary  Narrative  Comments. 
(This  section  of  the  report  shall  be  a 
summary  of  the  individual  strengths  and 
weaknesses  in  each  proposal,  along  with  any 
deficiencies  that  are  susceptible  to  being 
cured  through  written  or  oral  discussions 
with  the  offeror,  as  noted  by  the  SSC 
evaluators.  This  summary  should  be 
supported  by  detailed  narratives  contained 
on  the  individual  evaluator's  worksheets.) 

2.  Reconunendation. 

Chairperson.  SSAC 

Appendix  C  to  Part  247 — Mailing  of 
DoD  Newspapers.  CE  Guides,  and 
Installation  Maps;  Sales  and 
Distribution  of  Non-£)oD  Publications 

.A.  Policy.  It  is  DoD  policy  that  mailing 
costs  shall  be  kept  at  a  minimum  consistent 
with  timeliness  and  applicable  p>ostal 
regulations  (See  DoD  Instruction  4525.7  ' 
and  DoD  4525.8-M2  Responsible  officials 
shall  consult  with  appropriate  piostal 
authorities  to  obtain  resolution  of  specific 
problems. 

B.  Definition.  DoD  appropriated  fund 
postage  includes  all  means  of  ptaying  p>ostage 
using  funds  appropriated  for  the  Department 
of  Defense.  These  means  include  meter 
imprints  and  stamps,  permits  imprints, 
postage  stamps,  and  other  means  authorized 
by  the  U.S.  Postal  Service. 

C.  Use  of  appropriated  fund  postage. 

1.  DoD  appropriated  fund  pwstage  shall  be 
used  only  for; 

a.  Mailing  copies  to  satisfy  mandatory 
distribution  requirements. 

b.  Mailing  copies  to  other  public  affairs 
offices  for  administrative  purp>oses. 

c.  Mailing  copies  to  headquarters  in  the 
chain  of  command. 

d.  Bulk  mailings  of  DoD  newspa{>ers  to 
subordinate  units  for  distribution  to  members 
of  the  units. 


3.  Past  [>erforroance  record: 

4.  Management  approach: 


(■  Oiscuuioni  of  strengths,  weaknesses,  and 
deficiencies  should  reference  the  specific 
evaluation  bctor  involved  to  ensure  that  proposals 
are  evaluated  only  against  the  criterion  set  forth  in 
the  RFP,  to  facilitate  debrieflngs.  and  to  provide  an 
effective  defense  to  any  challenges  regarding  the 
legality  of  the  selection  process.) 

'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Pott 
Royal  Road.  Springfield,  VA  22161. 

'  See  footnote  1  to  section  A.  of  this  Appendix. 


e.  Mailing  information  copies  to  other  U.S. 
Government  Agencies,  Members  of  Congress, 
libraries,  hospitals,  schools,  and  depositories. 

f.  Mailing  of  an  individual  copy  of  a  DoD 
newspaper  or  CE  publication  in  respionse  to 
an  unsolicited  request  from  a  private  person, 
firm,  or  organization,  if  such  resp>onse  is  in 
the  best  interest  of  the  DoD  Component  or  its 
subordinate  levels  of  command. 

g.  Mailing  copies  of  DoD  newspapers, 
guides,  or  installation  maps  to  incoming  DoD 
p>ersonnel  and  their  families  to  orient  them 
to  their  new  command,  installation,  and 
community. 

2.  DoD  appropriated  fiind  pxistage  shall  not 
be  used  for  mailing: 

a.  To  the  general  readership  of  DoD 
newspap>er,  guides,  and  installation  maps, 
unless  specifically  excepted  in  this  part. 

b.  By  a  CE  publisher. 

c.  CE  publications  other  than  newspapers 
in  bulk.  (See  paragraph  C.l.d.  of  this  section). 

3.  Generally.  DoD  newspapjers  and  CE 
publications  shall  be  mailed  as  second  class 
Requester  Publication  Rate,  third-class  bulk, 
or  third-  or  fourth-class  mail. 

D.  Legal  prohibitions.  Compliance  with  18 
U.S.C,  1302  and  1307  is  mandatory.  18  USC 
Section  1302  prohibits  the  mailing  of 
publications  containing  advertisements  of 
any  typie  of  lottery  or  scheme  that  is  based 
on  lot  or  chance.  18  USC  1307  authorizes 
exceptions  pertaining  to  authorized  State 
lotteries,  lotteries  conducted  by  a  not-for- 
profit  organization  or  a  governmental 
organization,  or  conducted  as  a  promotional 
activity  by  a  commercial  organization  and 
clearly  occasional  and  ancillary  to  the 
primary  business  of  that  organization.  An 
exception  also  p>ertains  to  any  gaming 
conducted  by  an  Indian  tribe  under  25  U.S.C. 
2720.  Lottery  is  defined  as  containing  the 
following  three  elements: 

1.  Prize  (whatever  items  of  value  are 
offered  in  the  particular  game). 

2.  Chance  (random  selection  of  numbers  to 
produce  a  winning  combination). 

3.  Consideration  (requirement  to  pay  a  fee 
to  play). 

E.  Review  of  mailing  and  distribution 
effectiveness 

1.  Mailing  and  distribution  lists  shall  be 
reviewed  annually  to  determine  distribution 
effectiveness  and  continuing  need  of  each 
recipient  to  receive  the  publication. 

2.  Distribution  techniques,  target 
audiences,  readers-p)er-copy  ratios,  and  use  of 
the  U.S.  Postal  Service  to  ensure  the  most 
economical  use  of  mail  services  consistent 
with  timeliness  shall  be  revalidated  annually. 

F.  Non-DoD  publications.  A  commander 
shall  afford  reputable  distributors  of  other 
publications  the  opportunity  to  sell  or  give 
away  publications  at  the  activity  he  or  she 
commands  in  accordance  with  DoD  Directive 
1325.6.  Such  publications  shall  not  be 
distributed  through  official  channels.  These 
publications  may  be  made  available  through 
subscription  piaid  for  by  the  recipient  or 
placed  in  specific  general  use  areas 
designated  by  the  commander,  such  as  the 
foyers  of  open  messes  or  exchanges.  They 
will  be  placed  only  in  stands  or  racks 
provided  by  the  responsible  publisher.  The 
responsible  publisher  will  maintain  the  stand 
or  rack  to  present  a  neat  and  orderly 


appearance.  Subscriptions  paid  for  by  a 
recipient  may  be  home-delivered  by  the 
commercial  distributor  in  installation 
residential  areas.. 

Appendix  D  to  Part  247— APIS  Print 
Media  Directorate 

A.  General.  The  Print  Media  Directorate 
(AFIS-PM),  an  element  of  AFIS,  develops, 
publishes,  procures,  and  distributes  a  variety 
of  print  media  products  that  support  DoD- 
wide  programs  and  pxilicies  for  targeted 
audiences  throughout  the  DoD  community. 
Products  include  the  following: 

1.  Press  and  Art  Pack,  a  weekly  package  of 
camera-ready  artjcles.  photographs,  and  art 
distributed  principally  to  DoD  newspap)er 
editors  containing  articles  addressing  several 
of  the  DoD  internal  information  plan  subject 
areas. 

2.  DEFENSE  magazine,  a  bimonthly 
periodical  featuring  articles  authored  by 
senior  military  and  civilian  officials  on  DoD 
programs  and  policies.  An  annual  almanac 
edition  highlights  DoD's  organization. 

3.  Defense  Billboard,  a  monthly  poster 
featuring  topics  of  particular  interest  to 
junior  Military  Service  members,  but 
applicable  to  general  DoD  audiences. 

4.  Pamphlets,  booklets,  and  other  posters 
covering  a  variety  of  joint  interest 
information  topics. 

5.  AFIS-PM  also  posts  the  Press  and  Art 
Pack  and  selected  feature  stories  on  Army, 
Navy,  Air  Force,  Coast  Guard,  and 
OATSD(PA)  computer  bulletin  boards.  PAOs 
and  editors  may  download  text  and  art  in  a 
form  readily  usable  for  word  processing  or 
desktop  publishing. 

B.  Use  of  materials  published  by  print 
media  directorate.  With  the  exception  of 
copyrighted  matter,  all  materials  published 
by  AFIS-PM  may  be  reproduced  or  adapted 
for  use  by  DoD  newspaper  editors  as 
appropriate.  When  AFIS-PM  material  is 
edited  or  revised,  accuracy  and  conformance 
to  DoD  policy  and  accepted  standards  of 
good  taste  will  be  maintained.  Due  to  the 
policy-oriented  nature  of  DEFENSE  magazine 
contents,  particular  care  shall  be  taken  to 
preserve  the  original  context,  tone,  and 
meaning  of  any  material  adapted,  revised,  or 
edited  from  this  publication. 

C.  Eligible  activities.  The  following 
activities  are  eligible  to  receive  the  above 
listed  AFIS-PM  products: 

1.  All  authorized  DoD  newspapers. 

2.  Headquarters  of  the  DoD  Components 
and  their  subordinate  commands. 

3.  Proponent  offices  of  DoD  periodicals 
published  by  the  DoD  Components. 

4.  AFRTS  networks  and  outlets. 

5.  Isolated  commands  and  detachments  at 
which  DoD  newspapers  are  not  readily 
available. 

D.  Procedures. 

1.  The  Press  and  Art  Pack  is  mailed 
directly  to  requesting  eligible  organizations. 
Requests  should  be  forwarded  directly  to: 
American  Forces  Information  Service. 
Director  of  Print  Media,  601  North  Fairfax 
Street,  Room  230,  Alexandria,  VA  22314- 
2007. 

2.  Requests  shall  include  name  and  address 
of  newspaper  or  activity,  frequency  of 
publication,  whether  the  requesting 


newspap>er  is  funded  or  CE,  and  a  sample 
copy  of  the  publication. 

3.  Notification  of  changes  of  address, 
newspap>er  title,  or  other  status  shall  be 
forwarded  immediately  to  the  address  in 
paragraph  D.l.  of  this  Appendix. 

4.  All  other  AFIS-PM  materials  should  be 
requisitioned  through  the  Military  Ser\'ice's 
or  organization's  publications  distribution 
system. 

Appendix  E  to  Part  247— DoD 
Command  Newspaper  Review  System 

A.  Purpose.  The  purpxjse  of  the  DoD 
command  newspapier  review  system  is  to 
assist  commanders  in  establishing  and 
maintaining  cost-effective  internal 
communications  essential  to  mission 
accomplishment.  The  system  also  enables 
internal  information  managers  to  assess  the 
cost  and  effective  use  of  resources  devoted  to 
command  newspapers  and  to  provide 
requested  repwrts. 

B.  Policy.  DoD  newspapiers  shall  be 
reviewed  and  reported  biennially.  The 
review  process  is  not  intended  to  replace 
day-to-day  quality  assurance  procedures  or 
established  critique  programs. 

C  Approving  authorities. 

1.  The  ASD(PA)  shall  be  the  approving 
authority  for  newspapers  published  by  the 
DoD  Components  and  designated  Unified 
Combatant  Commands,  less  the  Military 
Departments. 

2.  Within  the  Military  Departments,  the 
Secretary  or  a  designated  representative  shall 
be  the  approving  authority.  This  authority 
shall  be  delegated  no  lower  than  the  major 
command  or  equivalent  level. 

D.  Review  criteria. 

1.  Each  newspaper  shall  be  evaluated  on 
the  basis  of  mission  essentiality, 
communication  effectiveness,  cost- 
effectiveness,  and  compliance  with 
applicable  regulations. 

2.  In  implementing  the  requirement  that 
only  one  newspaper  is  authorized  at  each 
installation,  any  competing  needs  of  an 
installation  and  its  tenant  commands  shall  be 
considered  in  accordance  with  §  247.6(b)(5) 
(i)  and  (ii). 

E.  OSD  command  and  newspaper  review 
board. 

The  OSD  Command  Newspaper  Review 
Board  shall  be  chaired  by  the  Director.  AFIS. 
Members  shall  be  senior  personnel 
representing  functional  areas  of  the 
command  communication  process  (public 
affairs,  editorial,  design  and  layout, 
production,  etc.).  Members  shall  be  drawn 
fitjm  OSD  and  Defense  Agencies,  nominated 
by  office  and  agency  heads  at  the  invitation 
of  the  chair.  A  technical  advisory  panel  of 
relevant  specialities  (printing,  postal, 
distribution,  contracting,  legal,  etc.)  may  be 
established  at  the  discretion  of  the  chair.  The 
primary  purpose  of  this  board  is  to  review 
requests  for  the  publication  of  new 
newspapers,  but  at  the  direction  of  the 
chairperson,  could  expand  their  purpose  to 
review  other  areas  of  the  program. 

1.  Recommendations  may  include  the 
establishment,  disestablishment,  or 
continuance  of  a  newspaper:  changes  in 
volume,  frequency,  format,  or  paper  stock; 
and  cost  reduction  measures. 
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2.  Rflcommendations  shall  have  the 
concurrence  of  two-thirds  of  the  voting  board 
members. 

F.  Military  department  command 
newspaper  review.  Military  Departments 
shall  establish  appropriate  procedures  to 
accomplish  command  newspaper  review  and 
reporting  requirements. 

G.  Appeals.  Appeals  shall  be  made  within 
30  calendar  days  of  the  approving  authority's 
decision  if  publishing  activities  have  new 
information  to  present.  Representatives  of  a 
publishing  activity  may  make  presentations 
to  a  board  and  respond  to  questions  during 
open  sessions  of  the  board. 

H.  Reporting  requirements 

1.  The  DOD  Comp>onents  (less  the  Military 
Departments)  shall  forward,  by  January  31  of 
each  even  numbered  year,  the  information 
indicated  at  attachment  1  to  this  Appendix 
for  each  newspaper  published,  and  six  recent 
copies  of  the  newspaper  to:  Director. 
American  Forces  Information  Service,  Attn: 
Print  Media  Plans  and  Policy,  601  North 
Fairfax  Street.  Alexandria.  VA  22314-2007. 

Requests  for  approval  of  new  newspapers 
may  be  submitted  at  any  time,  using  the 
format  at  attachment  1  to  this  Appendix. 

2.  No  later  than  April  IS  of  each  even- 
numbered  year,  the  Secretary  (or  designee)  of 
each  Military  Department  shall  forward  to 
the  OATSD(PA)  (ATJN:  Director.  AFIS)  a 
report  of  the  Military  Department's  review  of 
newspapers.  A  cover  memorandum  shall 
include  sununary  data  on  total  number  of 
newspapers,  number  eliminated,  and  total 
cost  for  the  year  being  reported,  along  with 

a  listing  of  the  information  indicated  at 
attachment  1  of  this  appendix. 

3.  One  information  copy  of  each  issue  of 
all  DOD  newspapers  shall  be  forwarded  on 
publication  date  to  the  address  in  paragraph 
H.l.  of  this  Appendix. 

4.  Information  copies  of  CE  newspaper 
contracts  shall  be  forwarded  to  the  address  in 
paragraph  H.l.  of  this  section,  upon  request. 

5.  Administrative  Instructions  shall  be 
issued  by  the  Director.  AFIS,  for  the  annual 
review  and  reporting  of  newspapers. 

Attachment  1  to  Appendix  E  to  Part  247 — 
Request  for  Continuation  and/or 
Establishment  of  DOD  Newapapart 

As  required  by  section  H.  of  this  appendix, 
the  following  information  shall  be  provided 
biennially  regarding  newspaper  published  by 
the  DOD  Components  (less  Military 
Departments),  and  when  requesting  approval 
for  a  new  newspaper 

A.  Name  of  newspaper. 

B.  Publishing  command  and  mailing 
address. 

C.  Printing  arrangement: 

1.  Government  equipment. 

2.  Government  contract  with  commercial 
printer. 

3.  CE  contract  with  commercial  publisher 
(give  name,  mailing  address,  and  phone 
number  of  commercial  publisher). 

D.  Automation  capabilities  (desktop 
publishing,  computer  bulletin  board,  etc.) 

E.  Frequency  and  number  of  issues  per 
year. 

F.  Number  of  copies  printed  and  estimated 
readership. 


G.  Papier  size  (metro,  tabloid,  or  magazine/ 
newsletter)  and  average  number  of  pages  per 
issue. 

H.  Size  of  newspafier  staff,  listed  as  full 
time,  part  time,  and  contractor-provided. 

I.  Annual  costs  of: 

1.  Editorial  and  administrative. 

2.  Supply  and  equipment. 

3.  Printing  (funded  only). 

4.  Distribution  and  mailing. 

5.  Staff  transportation. 

).  Attach  six  recent  copies  of  the 
newspaper 

K.  For  requests  for  approval  of  new 
newspapers:  Provide  a  comprehensive 
statement  of  the  necessity  for  the  newspaper 
including,  if  a  tenant  command,  why  host 
installation  newspiaper  does  not  serve  the 
needs  of  the  requestor's  audience.  Attach  six 
recent  copies  of  newspapers  published  by  the 
host  and  any  other  tenants. 

Attachment  2  to  Appendix  E  to  Part  247 — 
Military  Department  Newspaper  Data 

As  required  by  section  H.2.  of  this 
appendix,  the  following  information  shall  be 
provided  biennially  regarding  each 
newspaper  published  by  the  Military 
Departments: 

A.  Name  of  newspaper. 

B.  Publishing  command  and  mailing 
address. 

C.  Printing  arrangement: 

1.  Government  equipment. 

2.  Government  contract  with  commercial 
printer. 

3.  CE  contract  (give  name,  mailing  address, 
and  phone  number  of  commercial  publisher). 

D.  Automation  capabilities  (desktop 
publishing,  computer  bulletin  board,  etc.) 

E.  Frequency  and  number  of  issues  per 
year. 

F.  Number  of  copies  per  issue  and 
estimated  readership. 

G.  Paper  size  (metro,  tabloid,  or  magazine/ 
newsletter)  and  average  number  of  pages  per 
issues. 

H.  Size  of  newspaper  staff,  listed  as  full 
time,  part  time,  and  contractor-provided. 

I.  Annual  costs: 

1.  Editorial  and  administrative. 

2.  Supply  and  equipment. 

3.  Printing  (funded  newspaper  only). 

4.  Distribution  and  mailing. 

5.  Staff  transportation. 


Appendix  F  to  Part  247 — Deputy 
Secretary  of  Defense  Policy 
Memorandum 

The  Deputy  Secretary  of  Defense 

Memorandum  for  Secretaries  of  the  Military 
Departments:  Chairman  of  the  Joint 
Chiefs  of  Staff.  Under  Secretaries  of 
Defense.  Director.  Defense  Research  and 
Engineering.  Assistant  Secretaries  of 
Defense,  General  Counsel  of  the 
Department  of  Defense.  Inspector 
General  of  the  Department  of  Defense, 
Director,  Operational  Test  and 
Evaluation.  Assistants  to  the  Secretary  of 
Defense.  Director,  Administration  and 
Management.  Directors  of  the  Defense 
Agencies,  Directors  of  DoD  Field 
Activities 
Subject:  Alteration  of  Official  Photographic 
and  Video  Imagery 
Photographic  and  video  imagery  has 
become  an  essential  tool  of  decision  makers 
at  every  level  of  conunand  and  in  every 
theater  of  military  operations.  Mission 
success  and  ultimately  the  lives  of  our  men 
and  women  in  uniform  depiend  on  this 
imagery  being  complete,  timely,  and,  above 
all.  highly  accurate.  Anything  that  weakens 
or  casts  doubt  on  the  credibility  of  this 
imagery  within  or  outside  the  Department  of 
Defense  will  not  be  tolerated. 

The  emergence  of  digital  technology  has 
significantly  increased  the  capability  of 
altering  photographic  and  video  imagery. 
This  capability  represents  a  potential  threat 
to  the  credibility  of  Defense  imagery.  Since 
current  Federal  Regulations  and  DoD 
Directives  do  not  specifically  address  the 
deliberate  alteration  of  official  photographic 
records,  I  believe  guidance  is  required.  I  am 
providing  this  guidance  by  establishing  the 
following  as  Department  of  Defense  policy  on 
the  alteration  of  official  photographic  and 
video  imagery: 

a.  The  alteration  of  official  Defense  imagery 
by  (jersons  acting  for  or  on  behalf  of  the 
Ciepartment  of  Defense  is  prohibited  except 
as  outlined  below: 

(1)  Photographic  techniques  common  to 
traditional  dariut>oms  and  digital  imaging 
stations  such  as  dodging,  burning,  color 
balancing,  spotting,  and  contrast  adjustment 
that  are  used  to  achieve  the  accurate 
recording  of  an  event  or  object  are  not 
considered  alterations. 

(2)  Photographic  and  video  image 
enhancement,  exploitation,  and  simulation 
techniques  used  in  suppnsrt  of  unique 
cartography,  geodesy,  intelligence,  medical, 
RDT&E,  scientific,  and  training  requirements 
are  authorized  if  they  do  not  misrepresent  the 
subject  of  the  original  image. 

(3)  The  obvious  masking  of  piortions  of  a 
photographic  image  in  support  of  specific 
Security  or  criminal  investigation 
requirements  is  authorized. 

(4)  The  use  of  cropping,  editing,  or 
enlargement  to  selectively  isolate,  link,  or 
display  a  portion  of  a  photographic  or  video 
image  is  not  considered  alteration.  However, 
cropping,  editing  or  image  enlargement 
which  has  the  effect  of  misrepresenting  the 
facts  or  circumstances  of  the  event  or  object 
as  originally  recorded  constitutes  a 
prohibited  alteration. 
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(5)  The  digital  conversion  and  compression 
of  photographic  and  video  imagery  are 
authorized. 

(6)  Photographic  and  video  post- 
production  enhancement,  including 
animation,  digital  simulation,  graphics,  and 
special  effects,  used  for  dramatic  or  narrative 
effect  in  education,  recruiting,  safety  and 
training  illustrations,  publications,  or 
productions  is  authorized  under  either  of  the 
following  conditions: 

(a)  the  enhancement  does  not  misrepresent 
the  subject  of  the  original  image,  or; 

(b)  it  is  clearly  and  readily  apparent  from 
the  context  or  from  the  content  of  the  image 
or  accompanying  text  that  the  enhanced 
image  is  not  intended  to  be  an  accurate 
representation  of  any  actual  event. 

b.  Official  IDefense  imagery  includes  all 
photographic  and  video  images,  regardless  of 
the  medium  in  which  they  are  acquired, 
stored,  or  displayed,  that  are  recorded  or 
produced  by  piersons  acting  for  or  on  behalf 
of  Department  of  Defense  activities, 
functions,  or  missions. 

My  intent  with  the  above  policy  is  to 
ensure  the  absolute  credibility  of  oflicial  DoD 
photographic  and  video  imagery  within  and 
outside  the  Department  of  Defense. 

This  memorandum  is  effective 
immediately.  A  DoD  Directive  incorporating 
the  substance  of  this  memorandum  shall  be 
issued  within  90  days. 

John  Deutsch 

Dated:  March  30,  1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-8239  Filed  4-7-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD0»-95-OO8] 

Drawbridge  Operation  Regulations; 
Chicago  River,  IL 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  intent  to  form  a 
negotiated  rulemaking  committee; 
request  for  public  comment  and 
membership. 

summary:  The  Coast  Guard  intends  to 
form  a  negotiated  rulemaking  committee 
to  develop  regulations  governing  the 
operation  of  drawbridges  over  the 
Chicago  River  in  Chicago,  Illinois  for  the 
passage  of  recreational  vessels.  The 
Coast  Guard  will  establish  the 
committee  under  the  provisions  of  the 
Negotiated  Rulemaking  Act  of  1990  and 
the  Federal  Advisory  Committee  Act. 
DATES:  Comments  and  nominations  for 
membership  must  be  received  on  or 
before  May  8,  1995. 


ADDRESSES:  Comments  and  nominations 
for  membership  should  be  sent  to  Mr. 
Robert  Bloom,  Chief,  Bridge  Branc:h, 
Ninth  Coast  Guard  District,  1240  East 
Ninth  Street,  Cleveland,  Ohio,  or  may  be 
delivered  to  room  2083D  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  The  telephone  number  is  (216) 
522—3993.  Comments  will  become  part 
of  the  docket  and  will  be  available  for 
inspection  or  copying  at  room  2083D,  at 
the  same  address  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  are  Mr.  Robert 
Bloom,  Chief,  Bridge  Branch,  and 
Commander  James  M.  Collin,  District 
Legal  Officer,  Ninth  Coast  Guard 
District,  Cleveland,  Ohio. 

Background 

On  April  18. 1994  (59  FR  18298).  the 
Coast  Gueu-d  issued  an  amendment  to  its 
regulation  for  drawbridge  operations  on 
the  Chicago  River  (33  CFR  117.391).  The 
amendment  replaced  on-demand 
drawbridge  openings  for  recreational 
vessels,  except  during  rush  hour 
periods,  with  significant  restrictions  on 
openings,  flotilla  specifications  and 
advance  notice  requirements.  Prior 
temporary  deviations  to  the  regulations, 
permitted  under  33  CFR  117.43,  also 
had  restricted  drawbridge  openings. 

On  September  26,  1994,  the  Coast 
Guard's  action  was  rescinded  by  the 
United  States  District  Court  for  the 
District  of  Columbia  in  the  Court's  order 
in  the  case  of  Crowley's  Yacht  Yard,  Inc. 
Plaintiff  V.  Federico  Pena,  Secretary, 
United  States  Department  of 
Transportation,  Defendant  (C.A.  No. 
94-1152  SSH),  which  also  reinstated  the 
previous  regulation. 

In  response  to  the  Court's  action  and 
to  obtain  data  for  a  new  regulatory 
initiative,  the  District  Commander 
issued  a  temporary  deviation  to  the 
regulations  for  the  period  from  October 
11,  1994  to  December  5. 1994  and 
received  public  comments  through 
January  15. 1995.  The  deviation  also 
permitted  only  limited  weekday 
openings,  required  advance  notice  for 
openings,  and  included  flotilla 
specifications. 

On  February  10.  1995,  the  District 
Commander  authorized  a  90  day 
deviation  for  the  period  for  April  15, 
1995  through  July  14,  1995,  request 
written  comments,  and  scheduled  a 
public  hearing  (60  FR  8941,  February 
16, 1995).  That  deviation,  described  in 


the  Federal  Register  notice,  would  have 
required  twenty-four  hour  notice  for  all 
openings,  but  did  not  restrict  the  timing 
of  openings,  except  to  exclude  the  rush 
hour  periods  recognized  in  the 
regulations  currently  in  force.  Based  on 
all  information  available,  including  the 
written  comments  received  to  date  and 
the  presentations  made  at  the  public 
hearing  held  on  March  9, 1995  in 
Chicago,  the  District  Commander  has 
revised  the  deviation  and  a  notice  of  the 
revisions  is  published  in  this  issue  of 
the  Federal  Register.  This  revised 
deviation  authorizes  limited  openings 
on  specified  weekdays  writh  advance 
notice,  as  well  as  weekend  openings. 

The  traditional  notice  and  comment 
rulemaking  process,  augmented  by  the 
procedures  for  deviations,  has  not 
generated  a  permenant  and  acceptable 
resolution  to  the  issue  of  drawbridge 
openings  on  the  Chicago  River. 
Therefore,  the  Coast  Guard  intends  to 
form  a  negotiated  rulemaking  committee 
as  an  alternative  process  to  produce  an 
acceptable  and  enduring  amendment  to 
33  CFR  117.391.  Negotiated  rulemaking 
does  not  guarantee  success.  If,  for  £iny 
reason,  the  Coast  Guard  is  unable  to 
convene  a  negotiated  rulemaking 
committee,  or  if  the  committee  is  unable 
to  reach  a  consensus  on  the  content  of 
a  proposed  rule,  the  Coast  Guard  will 
taken  action  to  publish  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
initiate  a  traditional  notice  and 
comment  rulemaking.  The  Coast 
Guard's  goal  is  to  publish  a  NPRM  in 
July  and  a  final  rule  by  September  14, 
1995. 

Regulatory  Negotiation 

In  1990,  Congress  passed  the 
Negotiated  Rulemaking  Act  of  1990 
(Pub.  L.  101-648)  (Reg-Neg  Act)  to 
establish  a  framework  under  which 
federal  agencies  could  conduct 
negotiated  rulemaking.  Negotiated 
rulemaking  is  an  adjunct  to,  and  not  a 
substitute  for,  the  traditional  notice  and 
comment  procedure  described  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  for  developing  regulations. 
The  Reg-Neg  Act  encourages  federal 
agencies  to  consider  bringing  together 
representatives  of  all  afi^ected  interests 
to  resolve  issues  through  negotiation. 
Negotiated  rulemaking  allows 
participants  to  focus  less  on  individual 
positions  and  enables  them  to  cooperate 
to  develop  a  regulation  that  best 
incorporates  all  interests. 

The  Coast  Guard  and  other 
administrations  in  the  Department  of 
Transportation  has  used  negotiated 
rulemaking  successfully.  These  prior 
experiences  demonstrate  that  interested 
parties  working  together  indeed  are  able 
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to  identify  major  issues,  gauge  the 
importance  of  issues  to  interested 
parties,  identify  information  and  data 
important  to  resolving  issues,  and 
develop  a  proposal  that  is  acceptable  to 
all  affected  interests.  Consequently,  this 
approach  results  in  practical  regulations 
that  accommodate  the  needs  of  all 
affected  parties  to  the  extent  practicable. 

One  of  the  recommendations  of  The 
National  Performance  Review  (REG  03) 
was  that  federal  agencies  should  use 
negotiated  rulemaking  more  frequently. 
In  a  March  4,  1995  memorandum. 
President  Clinton  directed  the  heads  of 
executive  agencies  to  use  negotiated 
rulemaking  as  one  of  the  important  tools 
for  streamlining  and  improving  the 
regulatory  process. 

Procedures  and  Guidelines 

Subject  to  appropriate  changes  which 
may  be  made'either  as  a  result  of 
comments  received  in  response  to  this 
notice  or  during  the  negotiation  process, 
the  following  proposed  procedures  and 
guidelines  will  apply  to  the  negotiated 
rulemaking  discussed  in  this  notice.  The 
Coast  Guard  is  taking  the  necessary 
preliminary  steps  to  charter  a  negotiated 
rulemcddng  committee  and  secure  the 
services  of  a  facilitator,  the  neutral  party 
who  would  chair  the  committee  and 
assist  the  negotiating  process. 

1.  Notice  of  Intent  to  Establish  a 
Negotiated  Rulemaking  Committee  and 
Request  for  Comment 

When  an  agency  of  the  federal 
government  establishes  or  uses  a  group 
of  people  in  the  interest  of  obtaining 
advice  or  recommendations,  it  must 
charter  the  group  as  a  federal  advisory 
committee  in  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.)  (FACA).  Public  notice  of 
formation  of  an  advisory  committee  is 
addressed  as  well  by  the  Reg-Neg  Act. 
This  Federal  Register  notice  indicates 
the  Coast  Guard's  intent  to  charter  the 
Chicago  Drawbridge  Negotiated 
Rulemaking  Conmiittee  (committee) 
and — 

a.  Identifies  the  issues  involved  in  the 
rulemaking; 

b.  Identifies  the  affected  interests; 

c.  Solicits  public  comment  on  the  use 
of  regulatory  negotiation  for  the 
rulemaking  and  on  the  identified  issues, 
parties,  and  guidelines. 

2.  Issue  for  Negotiation 

The  committee  would  attempt  to 
reach  consensus  on  amendments  to  33 
CFR  117.391.  the  regulation  governing 
the  opening  of  City  of  Chicago-owned 
bridges  over  the  Chicago  River,  as  it 
applies  to  recreational  vessels. 


3.  Participants 

The  number  of  participants  in  the 
committee  would  not  exceed  12  to 
ensure  effective  communications  and 
consensus  building.  The  Coast  Guard  is 
making  inquiries  among  identified 
interests  to  determine  if  it  is  possible  to 
agree  on  representatives  of  those 
interests  and  on  the  scope  of  the  issues 
to  be  addressed.  The  Coast  Guard 
believes  that  negotiation  has  the  best 
prospects  for  successful  resolution  of 
the  issues. 

One  purpose  of  this  notice  is  to  assist 
the  Coast  Guard  in  determining  whether 
there  are  other  interests  that  may  be 
affected  substantially  by  the 
negotiations  but  would  not  be 
represented  by  the  affected  interests 
listed  later  in  the  notice.  It  is  not 
necessary  for  each  potentially  affected 
individual  or  organization  to  have  its 
own  representative.  Rather  each  interest 
should  be  represented  adequately  by  the 
selected  parties,  and  the  committee 
should  be  balanced  fairly.  Individuals 
and  organizations  who  are  not  members 
of  the  committee  may  attend  the 
negotiating  sessions  and  confer  with 
committee  members. 

4.  Requests  for  Representation 

Persons  or  organizations  who  believe 
they  would  be  impacted  significantly  by 
any  proposed  amendment  to  33  CFR 
117.391  and  who  believe  their  interests 
would  not  be  represented  adequately  by 
any  of  the  potential  participants 
specified  later  in  this  notice  may  apply 
for,  or  nominate  another  person  for, 
membership  on  the  committee.  The 
application  or  nomination  must  include: 
(1)  the  name  of  the  applicant  or 
nominee  and  a  brief  description  of  the 
interest  the  person  represents;  (2) 
evidence  that  the  applicant  or  nominee 
is  authorized  to  represent  parties  related 
to  the  interest  the  person  proposes  to 
represent;  (3)  a  written  commitment  that 
the  applicant  or  nominee  would 
participate  in  good  faith;  and  (4)  the 
reason  that  the  interests  specified  in  this 
notice  do  not  represent  adequately  the 
interests  of  the  applicant  or  nominee. 
Such  applications  should  be  submitted 
to  the  contact  person  at  the  address 
provided  at  the  beginning  of  the  notice 
by  the  deadline  indicated. 

If  other  persons  or  interests  request 
membership  in  the  negotiations,  the 
Coast  Guard  will  determine  whether 
those  interest  would  be  affected 
substantially  and  whether  they  would 
be  represented  adequately  by  an 
identified  interest.  After  reviewing  the 
comments,  the  Coast  Guard  will  issue  a 
notice  announcing  the  establishment  of 
the  committee,  unless  it  determines  that 


regulatory  negotiation  is  not  practicable. 
Negotiations  wrill  begin  soon  after  a 
committee  is  chartered  and  a  notice  is 
published  in  the  Federal  Register. 

5.  Good  Faith 

Participants  must  be  willing  to 
negotiate  in  good  faith.  In  this  regard,  it 
is  important  that  each  interest  group, 
including  the  Coast  Guard,  designate 
senior  personnel  to  represent  its 
members.  The  Coast  Guard  expects  the 
representatives  to  inform  their 
respective  interest  groups  of  the 
progress  of  the  negotiations  during  the 
process.  If  the  negotiations  are  to  be 
successful,  the  interest  groups  should  be 
willing  to  accept  the  product  of  the 
committee. 

6.  Facilitator 

The  Coast  Guard  will  use  a  neutral 
facilitator  to  conduct  the  negotiations  in 
an  efficient  manner.  The  facilitator  is 
not  involved  with  the  substantive 
development  of  enforcement  of  the 
regulation.  The  facilitator  serves  as  chair 
of  the  committee  and  may  confer  with 
and  offer  suggestions  to  the  other 
members  on  reaching  consensus.  This 
person  also  may  request  the  parties  to 
present  additional  material  or  to 
reconsider  their  positions.  As  a  neutral 
party,  a  facilitator  is  able  to  make 
objective  decisions  about  negotiating 
particular  issues  and  identifying 
particular  interests. 

7.  Administrative  Support  and  Meetings 

The  Ninth  Coast  Guard  District  would 
provide  support  services  to  the 
committee  for  conducting  its  meetings 
and  drafting  its  proposal.  The  meetings 
of  the  committee  would  take  place  in 
Chicago.  If  regulatory  negotiation  is 
chosen,  it  is  the  Coast  Guard's  goal  to 
convene  the  committee  on  or  about  June 
5.  1995  for  an  information,  orientation, 
and  administrative  procedure  session. 
Negotiation  would  commence  on  or 
about  June  12,  1995  after  the  majority  of 
the  Spring  breakout  season  has  passed. 
Negotiations  would  continue  on  a 
weekly  basis,  with  the  committee 
meeting  perhaps  daily  at  some  times,  in 
order  to  reach  consensus  by  July  7, 
1995.  A  short  schedule  for  the 
committee  is  essential  if  the  Coast 
Guard  is  to  meet  its  goal  of  publishing 
a  NPRM  in  July  and  a  final  rule  by 
September  14.  1995  in  order  for  new 
regulations  to  be  effective  for  the  Fall 
return  of  vessels  to  the  boatyards.  The 
date  and  location  of  the  first  meeting 
would  be  armounced  in  the  Federal 
Register.  Because  of  the  anticipated 
compressed  schedule  of  meetings,  the 
Coast  Guard  would  develop  a 
procedure,  such  as  a  call-in  number  or 


mnRiS 


FoHoral    Rooistor    /    Vr>1      RH     Mn     RD     /    K/r.n/^c 


Ani-;]    in     inoc    /    D.»n».,.„^    D..I. 


Federal  Register  /  Vol.  60.  No.  68  /  Monday,  April  10,  1995  /  Proposed  Rules 


18063 


electronic  bulletin  board,  to  provide  up- 
to-date  information  on  scheduled 
meetings. 

It  is  anticipated  that  following  the 
close  of  the  public  comment  period,  the 
committee  would  meet  briefly  to 
consider  the  comments  received  and 
prepare  its  final  report  on  any  desired 
modifications  in  the  final  rule. 

8.  Consensus 

The  goal  of  the  negotiating  process  is 
consensus.  Generally,  consensus  means 
that  each  interest  should  concur  in  the 
result.  The  facilitator  would  mediate  the 
negotiation  process. 

9.  Record  of  Meetings 

In  accordance  with  the  FACA 
requirements,  the  Coast  Guard  would 
keep  a  record  of  all  committee  meetings. 
The  minutes  would  be  placed  in  the 
public  docket  for  the  rulemaking 
(CGD09-95-004).  Committee  meetings 
would  be  open  to  the  public,  subject  to 
spaed  availability. 

10.  Committee  Protocols 

Under  the  general  guidance  of  the 
facilitator,  and  subject  to  applicable 
legal  requirements,  the  committee 
would  establish  protocols  for  its 
meetings. 

11.  Agency  Action  on  Committee 
Proposal 

The  Commander,  Ninth  Coast  Guard 
District  would  publish  any  proposal  on 
which  the  committee  reaches  consensus 
as  a  NPRM,  providing  the  proposal  is 
consistent  with  the  Coast  Guard's 
statutory  authority  and  Executive  Order 
12866.  If  the  committee's  proposal  is 
modified  in  any  manner,  the  NPRM 
would  identify  the  modifications  so  that 
the  public  could  distinguish  the 
modifications  from  the  committee's 
proposal.  If  the  committee  does  not 
reach  consensus,  it  shall  report  on  those 
areas  on  which  agreement  was  reached. 

12.  Final  Committee  Report 

The  committee  will  be  furnished 
copies  of  any  comments  received  on  the 
NPRM  and  will  have  an  opportunity  to 
meet  and  consider  modifications  to  its 
recommendations  based  on  those 
comments.  If  consensus  can  be  reached, 
the  committee's  final  report  would 
recommend  a  final  rule.  Commander, 
Ninth  Coast  Guard  District  would  then 
issue  the  rule  amending  33  CFR 
117.391,  providing  it  is  consistent  with 
Coast  Guard  authority  and  Executive 
Order  12866. 

13.  Termination 

The  committee  would  terminate  on 
the  date  indicated  in  its  charter 


(September  30, 1995)  or  when  it  submits 
its  final  report  to  the  Coast  Guard, 
whichever  is  earlier. 

14.  Failure  of  the  Committee  to  Reach 
Consensus 

In  the  event  that  the  committee  is 
unable  to  reach  consensus,  the  Coast 
Guard  will  develop  a  NPRM  or  final 
rule,  as  appropriate,  and  pubUsh  it  in 
the  Federal  Raster.  As  stated 
previously,  the  Coast  Guard's  goal  is  to 
publish  a  NPRM  in  July  and  a  final  rule 
by  September  14,  1995. 

Potential  Participants 

The  committee  members  should  have 
expertise  in  the  issues  under  negotiation 
and  should  be  able  to  represent 
adequately  their  affected  interests.  The 
Coast  Guard  has  identified  the  following 
as  interests  affected  by  the  rulemaking: 
the  City  of  Chicago;  boatyards;  boaters; 
and  the  U.S.  Coast  Guard.  In  addition, 
Chicago  business  groups  and  public 
interest  organizations  have  expressed 
concern  over  the  operation  of  the 
Chicago  River  bridges.  The  Coast  Guard 
has  initiated  discussions  vfiih 
representatives  of  potential  members  of 
the  committee,  and  will  continue  those 
overtures,  to  explain  the  Reg-Neg 
process  and  to  determine  the  likelihood 
of  being  able  to  convene  a  successful 
Reg-Neg  committee.  The  Coast  Guard  is 
pleased  that  officials  of  the  City  of 
Chicago  have  indicated  their 
willingness  to  participate. 

Formation  of  the  committee  will 
allow  representatives  of  all  affected 
interests  to  participate  directly  in  the 
rulemaking  process.  The  Coast  Guard 
welcomes  comment  on  the 
appropriateness  of  these  interests  for 
participation  in  the  negotiation. 
Suggestions  for  other  potential 
participants  are  encouraged,  but  it  is  not 
necessary  for  every  concerned 
organization  to  be  represented, 
providing  that  ail  affected  interests  are 
represented  adequately.  Further, 
negotiating  sessions  will  be  open  to  the 
public  who  may  communicate  vdth 
committee  members.  The  Coast  Guard 
will  ensure  that  the  committee  is 
balanced  with  respect  to  the  interests 
represented. 

Dated:  April  5,  1995. 
Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 
|FR  Doc.  95-a759  Filed  4-6-95;  8:45  ami 
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33  CFR  Part  165 
[CGD13-85-008] 

Safety  Zone  Regulations;  Bellingham 
Bay,  Bellingham,  WA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permanent  safety  zone 
regulations  for  the  aimual  Fourth  of  July 
Blast  Over  Bellingham  Fireworks 
Display  in  Bellingham,  Washington. 
This  event  is  held  each  year  on  the 
Fourth  of  July  on  the  waters  of 
BelUngham  Bay.  In  the  past,  the  Coast 
Guard  has  established  a  temporary 
safety  zone  each  year  to  protect  the 
safety  of  life  on  the  navigable  waters 
during  this  event.  However,  because  the 
event  recures  annually,  the  Coast  Guard 
is  proposing  to  adopt  a  permanent 
description  of  the  event  and  permanent 
regulations  to  better  inform  the  boating 
public. 

DATES:  Comments  must  be  received  on 
or  before  June  9,  1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group 
Seattle,  1519  Alaskan  Way  So.,  Seattle, 
WA  98134.  The  conmients  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  Building  C3ne, 
Room  130,  Operations  Division.  Normal 
office  hours  are  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Susan  Workman,  Assistant 
Operations  Officer,  U.S.  Coast  Guard 
Group  Seattle,  (Telephone:  (206)  217- 
6009). 

SUPP1.EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice,  specify  the  section  of  this  notice 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  Two 
copies  of  each  comment  should  be 
provided  in  an  unbound  format.  All 
comments  should  be  on  paper  no  larger 
than  8  V2  by  1 1  inches  and  should  be 
suitable  for  copying  and  electronic 
filing.  Persons  wanting  acknowledgment 
of  receipt  of  their  comments  should 
enclose  stamped,  self-addressed 
postcards  or  envelops. 

The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 
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All  comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

Tne  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  above  address. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneHcial.  If 
the  Coast  Guard  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  Susan 
Workman.  Assistant  Operations  Officer, 
U.S.  Coast  Guard  Group  Seattle,  and 
LCDR  John  Odell,  project  attorney. 
Thirteenth  Coast  Guard  District  Legal 
Office. 

Diacuasion  of  Propoaed  Regulation 

The  Coast  Guard  is  proposing  to  adopt 
permanent  safety  zone  regulations  for 
the  annual  Forth  of  July  Blast  Over 
Bellingham  in  Bellingham,  Washington. 
This  event  is  held  on  the  waters  of 
Bellingham  Bay  each  year  h-om  9:30 
p.m.  to  11  p.m.  on  July  fourth,  hi  the 
past,  the  Coast  Guard  has  established  a 
temporary  safety  zone  each  year  to 
protect  the  safety  of  life  on  the  navigable 
waters  during  the  event.  However, 
because  the  event  recurs  annually,  the 
Coast  Guard  is  proposing  to  adopt  a 
permanent  description  of  the  event  and 
permanent  regulations  in  the  Code  of 
Federal  Regulations  (CFR)  to  better 
inform  the  boating  public.  The  Coast 
Guard,  through  this  action,  intends  to 
promote  the  safety  of  spectators  and 
participants  in  this  event.  The  Blast 
Over  Bellingham  Fireworks  Display  is 
being  held  as  part  of  the  celebration  of 
the  Fourth  of  July  Independence  Day  in 
Bellingham,  Washington.  This  event  is 
sponsored  by  the  Whatcom  County 
Chamber  of  Commerce.  The  fireworks 
display  is  conducted  from  a  barge 
located  on  the  waters  of  Bellingham 
Bay.  Bellingham.  Washington.  This  one 
day  event  attracts  a  large  number  of 
spectators  gathered  on  the  waters  near 
the  fireworks  display.  Spectators  who 
approach  the  fireworks  barge  at  close 
range  during  the  event  may  be  struck  by 
falling  debris  ht)m  the  overhead 
fireworks  display.  To  promote  the  safety 
of  both  the  spectators  and  participants 
and  to  keep  spectators  away  from  the 
fireworks  barge  during  the  fireworks 
display,  the  proposed  regulations  would 
establish  a  safety  zone  around  the 
fireworks  barge  and  prohibit  entry  into 
the  area  that  surrounds  the  fireworks 
barge  during  the  event.  This  safety  zone 


will  be  enforced  by  representatives  of 
the  Captain  of  the  Port  Puget  Sound. 
Seattle.  Washington.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal 
agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
action  under  section  3(fl  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  safety  zone 
established  by  the  proposed  regulation 
would  encompass  less  than  a  half  of  one 
square  nautical  mile  on  Bellingham  Bay 
adjacent  to  Squalicum  Harbor.  Entry 
into  the  safety  zone  would  be  restricted 
for  less  than  three  hours  on  the  day  of 
the  event.  These  restrictions  would  have 
little  effect  on  maritime  commerce  in 
the  area. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  use.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  Because 
it  expects  the  impact  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If.  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposal  will  economically  affect  it. 


Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654;  July  29.  1994).  this  proposed 
regulation  is  categorically  excluded 
ft^om  further  environmental 
documentation.  Appropriate 
environmental  analysis  of  the  Blast  Over 
Bellingham  Fireworks  Display  will  be 
conducted  in  conjunction  with  the 
marine  event  permitting  process  each 
year.  Any  enviroiunental  documentation 
required  under  the  National 
Environmental  Policy  Act  will  be 
completed  prior  to  the  issuance  of  a 
marine  event  permit  for  this  event. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.1304  is  added  to  read 
as  follows: 

§  165.1304    Bellingham  Bay,  Bellingham, 
WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  portions  of  Bellingham 
Bay  bounded  by  the  following 
coordinates:  Latitude  48°  44'  09"  N, 
Longitude  122°  30'  07"  W;  thence  to 
Latitude  48°  44'  09"  N,  Longitude  122° 
29'  57"  W;  thence  to  Latitude  48°  44' 
02"  N.  Longitude  122°  29'  57"  W;  thence 
to  Latitude  48°  44'  02"  N,  Longitude 
122°  30'  07  "  W;  thence  returning  to  the 


origin.  This  safety  zone  resembles  a 
square  centered  around  the  barge  from 
which  the  fireworks  demonstration  will 
be  laimched.  Floating  markers  will  be 
placed  by  the  sponsor  of  the  fireworks 
demonstration  to  delineate  the 
boundaries  of  the  safety  zone. 

(b)  Effective  dates.  These  regulations 
become  effective  annually  on  July  fourth 
from  9:30  p.m.  to  11  p.m.  unless 
otherwise  specified  by  Federal  Register 
notice. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Puget  Soimd, 
Seattle,  WA. 

Dated:  March  29, 1995. 
R.  K.  Softye, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

IFR  Doc.  95-8642  Filed  4-7-95;  8:45  am] 
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Safety  Zone  Regulations;  Lake  Union, 
Seattle,  WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permanent  safety  zone 
regulations  for  the  annual  Fourth  of  July 
Fireworks  Display  on  Lake  Union, 
Seattle,  Washington.  This  event  is  held 
each  year  on  the  Fourth  of  July  on  the 
waters  of  Lake  Union.  In  the  past,  the 
Coast  Guard  has  established  a  temporary 
safety  zone  each  year  to  protect  the 
safety  of  life  on  the  navigable  waters 
during  this  event.  However,  because  the 
event  recurs  annually,  the  Coast  Guard 
is  proposing  to  adopt  a  permanent 
description  of  the  event  emd  permanent 
regulations  to  better  inform  the  boating 
public. 

DATES:  Comments  must  be  received  on 
or  before  June  9,  1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group 
Seattle,  1519  Alaskan  Way  So..  Seattle. 
WA  98134.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  Building  One, 
Room  130,  Operations  Division.  Normal 
office  hours  are  between  7  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

LT  Susan  Workman,  Assistant 
Operations  Officer,  U.S.  Coast  Guard 
Group  Seattle.  (206)  217-6009. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice,  specify  the  section  of  this  notice 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  Two 
copies  of  each  comment  should  be 
provided  in  an  unboimd  format  on 
paper  no  larger  than  8V2  by  11  inches 
and  should  be  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  their 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelops. 

The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  above  address. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If 
the  Coast  Guard  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  annoimced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  Susan 
Workman.  Assistant  Operations  Officer. 
U.S.  Coast  Guard  Group  Seattle,  and 
LCDR  John  Odell.  project  attorney. 
Thirteenth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulation 

The  Coast  Guard  is  proposing  to  adopt 
permanent  safety  zone  regulations  for 
the  annual  Fourth  of  July  Fireworks 
Display  on  Lake  Union,  Seattle, 
Washington.  This  event  is  held  on  the 
waters  of  Lake  Union  each  year  from 
9:30  p.m.  to  11  p.m.  on  July  fourth.  In 
the  past,  the  Coast  Guard  has 
estabUshed  a  temporary  safety  zone 
each  year  surrounding  the  fireworks 
barge  to  protect  the  safety  of  life  on  the 
navigable  waters  during  the  event. 
However,  because  the  event  recurs 
annually,  the  Coast  Guard  is  proposing 
to  adopt  a  permanent  description  of  the 
event  and  permanent  regulations  in  the 
Code  of  Federal  Regulations  (CFR)  to 


better  inform  the  boating  public.  The 
Coast  Guard,  through  this  action, 
intends  to  promote  the  safety  of 
spectators  and  participants  in  this  event. 
The  Lake  Union  Fireworks  Display  is 
held  annually  as  part  of  the  celebration 
for  the  Fourth  of  July  Independence  Day 
in  the  Lake  Union  community.  This 
event  is  sponsored  by  One  Reel 
Incorporated.  The  fireworks  display  is 
conducted  from  a  barge  located  on  the 
waters  of  Lake  Union,  Seattle, 
Washington.  This  one  day  event  attracts 
a  large  number  of  spectators  gathered  on 
the  waters  near  the  fireworks  display. 
Spectators  who  approach  the  fireworks 
barge  at  close  range  may  be  struck  by 
falling  debris  from  the  overhead 
fireworks  display.  To  promote  the  safety 
of  both  the  spectators  and  participants 
and  to  keep  spectators  away  from  the 
fireworks  barge  during  the  fireworks 
display,  the  proposed  regulations  would 
establish  a  safety  zone  and  prohibit 
entry  into  the  area  that  surrounds  the 
fireworks  barge  during  the  event.  Under 
the  prop>osed  regulations,  the  Captain  of 
the  Port  may  establish  transit  lanes 
along  the  east  and  west  shorelines  of 
Lake  Union.  If  established,  boaters 
would  be  allowed  to  transit  north  and 
south  through  the  safety  zone  in  these 
lanes.  These  lanes  would  remain  open 
until  10  p.m.  and  then  be  closed  imtil 
the  conclusion  of  the  fireworks  display. 
This  safety  zone  will  be  enforced  by 
representatives  of  the  Captain  of  the 
Port.  Puget  Sound,  Seattle,  Washington. 
The  Captain  of  the  Port  may  be  assisted 
by  other  federal  agencies. 

Regulatory  Evaluation  ^ 

This  proposal  is  not  a  significant 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  l5epartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  safety  zone 
established  by  the  proposed  regulation 
would  encompass  less  than  eight 
hundred  square  yards  in  the  center  of 
Lake  Union.  Entry  into  the  safety  zone 
around  the  fireworks  barge  would  be 
restricted  for  less  than  three  hours  on 
the  day  of  the  event.  These  restrictions 
would  have  little  effect  on  maritime 
commerce  in  the  area. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  Small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposal  will  economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654;  July  29.  1964).  this  proposed 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  Appropriate 
environmental  analysis  of  the  Lake 
Union  Fireworks  Display  will  be 
conducted  in  conjunction  with  the 
mtuine  event  permitting  process  each 
year.  Any  environmental  documentation 
required  under  the  National 
Environmental  Policy  Act  will  be 
completed  prior  to  the  issuance  of  a 
marine  event  permit  for  this  event. 


List  of  Subiects  in  33  CFR  Fart  165  33  CFR  Part  165 

Hartxjrs,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 


Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.1306  is  added  to  read 
as  follows: 

§165.1308    Lake  Union,  Saattta.  WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  portions  of  the  waters 
of  Lake  Union  bounded  by  the  following 
coordinates:  Latitude  47*'30'32"N, 
Longitude  122''20'34"W;  thence  to 
Latitude  47''38'32"N.  Longitude 
122»19'48"W;  thence  to  Latitude 
47''38'10"N,  Longitude  122''19'45"W; 
thence  to  Latitude  47"'38'10"N, 
Longitude  122''20'24"W;  thence 
returning  to  the  origin.  This  safety  zone 
begins  1000  feet  south  of  Gas  Works 
Park  and  encompasses  all  waters  from 
east  to  west  for  2500  feet.  Floating 
markers  will  be  placed  by  the  sponsor 
of  the  fireworks  demonstration  to 
delineate  the  boundaries  of  the  safety 
zone. 

(b)  Effective  dates.  These  regulations 
become  effective  annually  on  July  fourth 
from  9:30  p.m.  to  11  p.m.  unless 
otherwise  specified  by  Federal  Register 
notice. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Puget  Sound, 
Seattle,  WA.  The  Captain  of  the  Port 
may  establish  transit  lanes  along  the 
east  and  west  shorelines  of  Lake  Union 
and  may  allow  boaters  to  transit  north 
and  south  through  the  safety  zone  in 
these  lanes.  If  established,  these  transit 
lanes  will  remain  open  until  10  p.m. 
and  then  be  closed  until  the  end  of  the 
fireworks  display  (approximately  30 
minutes). 

Dated:  March  29, 1995. 

R.K.  Softye. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Puget  Sound. 

[FR  Doc.  95-6643  Filed  4-7-95;  8:45  am] 
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Safety  Zone  Regulations; 
Commencement  Bay,  Tacoma,  WA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permanent  safety  zone 
regulations  for  the  annual  Forth  of  July 
Freedom  Fair  Airshow  and  Fireworks 
Display  in  Tacoma,  Washington.  This 
event  is  held  each  year  on  the  Fourth  of 
July  on  the  waters  of  Commencement 
Bay.  In  the  past,  the  Coast  Guard  has 
established  a  temporary  safety  zone 
each  year  to  protect  the  safety  of  life  on 
the  navigable  waters  during  this  event. 
However,  because  the  event  recurs 
annually,  the  Coast  Guard  is  proposing 
to  adopt  a  permanent  description  of  the 
event  and  permanent  regulations  to 
better  inform  the  boating  public. 
DATES:  Comments  must  be  received  on 
or  before  June  9,  1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group 
Seattle,  1519  Alaskan  Way  So.,  Seattle, 
WA  98134.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  Building  c5ne. 
Room  130,  Operations  Division.  Normal 
office  hours  are  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Susan  Workman,  Assistant 
Operations  Officer,  U.S.  Coast  Guard 
Group  Seattle,  (Telephone:  (206)  217- 
6009). 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice,  specify  the  section  of  this  notice 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  Two 
copies  of  each  comment  should  be 
provided  in  an  unbound  format.  All 
comments  should  be  on  paper  no  larger 
than  8V2  by  11  inches  and  should  be 
suitable  for  copying  and  electronic 
filing.  Persons  wanting  acknowledgment 
of  receipt  of  their  comments  should 
enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 


all  comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

Tne  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  above  address. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If 
the  Coast  Guard  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  Susan 
Workman,  Assistant  Operations  Officer, 
U.S.  Coast  Guard  Group  Seattle,  and 
LCDR  John  Odell,  project  attorney. 
Thirteenth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulation 

The  Coast  Guard  is  proposing  to  adopt 
permanent  safety  zone  regulations  for 
the  annual  Fourth  of  July  Freedom  Fair 
Airshow  and  Fireworks  Display  in 
Tacoma,  Washington.  This  event  is  held 
on  the  waters  of  Commencement  Bay 
each  yeeu  from  2  p.m.  on  July  fourth  to 
12:30  a.m.  on  July  fifth.  In  the  past,  the 
Coast  Guard  has  established  a  temporary 
safety  zone  each  year  to  protect  the 
safety  of  life  on  the  navigable  waters 
during  the  event.  However,  because  the 
event  recurs  annually,  the  Coast  Guard 
is  proposing  to  adopt  a  permanent 
description  of  the  event  and  permanent 
regulations  in  the  Code  of  Federal 
Regulations  (CFR)  to  better  inform  the 
boating  public.  The  Coast  Guard, 
through  this  action,  intends  to  promote 
the  safety  of  spectators  and  participants 
in  this  event.  The  Freedom  Fair 
Airshow  and  Fireworks  Display  is  being 
held  as  part  of  the  celebration  for  the 
Fourth  of  July  Independence  Day  in 
Tacoma,  Washington.  This  event  is 
sponsored  by  the  Tacoma  Fourth  of  July 
Commission.  The  airshow  is  conducted 
over  the  waters  of  Commencement  Bay 
just  off  shore  from  Ruston  Way  and  the 
Old  Town  area.  The  Federal  Aviation 
Administration  (FAA)  requires  that  the 
waters  below  the  airshow  aerobatics  be 
closed  to  all  spectators.  This  required 
closed  area  measures  1000  yards  by 
1800  yards  on  the  waters  of 
Commencement  Bay,  Tacoma, 
Washington,  along  the  shoreline  of 
Ruston  Way.  The  fireworks  display  is 
conducted  from  a  barge  located  inside 
the  airshow  closure  area.  The  fireworks 
display  vdll  take  place  late  in  the 
evening  after  the  airshow  is  complete. 
This  one  day  event  attracts  a  large 
number  of  spectators  gathered  on  the 


waters  near  the  airshow  and  fireworks 
display.  Spectators  who  approach  the 
fireworks  barge  at  close  range  during  the 
event  may  be  struck  by  debris  falling 
from  the  overhead  fireworks  display.  To 
promote  the  safety  of  both  the  spectators  " 
and  participants,  and  to  keep  spectators 
away  from  both  the  airshow  aerobatics 
area  and  the  fireworks  barge  during  the 
events,  the  proposed  regulations  would 
establish  a  safety  zone  and  prohibit 
entry  into  the  area  surrounding  the 
events.  This  safety  zone  will  be  enforced 
by  representatives  of  the  Captain  of  the 
Port,  Puget  Sound,  Seattle,  Washington. 
The  Captain  of  the  Port  may  be  assisted 
by  other  federal  agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  safety  zone 
established  by  the  proposed  regulation 
would  encompass  less  than  a  one  square 
nautical  mile  on  Commencement  Bay 
adjacent  to  the  Old  Town  area  on 
Ruston  Way.  Entry  into  the  safety  zone 
would  be  restricted  for  less  than  nine 
hours  on  the  day  of  the  event.  These 
restrictions  would  have  little  effect  on 
maritime  commerce  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owTied  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdiction  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  the  proposal  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposal  will  economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654;  July  29, 1994),  this  proposed 
regulation  is  categorically  excluded 
from  further  enviromnental 
documentation.  Appropriate 
environmental  analysis  of  the  Fourth  of 
July  Freedom  Fair  Airshow  and 
Fireworks  Display  will  be  conducted  in 
conjunction  with  the  marine  event 
permitting  process  each  year.  Any 
environmental  documentation  required 
under  the  National  Environmental 
Policy  Act  will  be  completed  prior  to 
the  issuance  of  a  marine  event  permit 
for  this  event. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  165.1305  is  added  to 
read  as  follows: 
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§  1 S5. 1 305    Commencanwnt  B«y ,  Tacoma, 
WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  portions  of 
Commencement  Bay  bounded  by  the 
following  coordinates:  Latitude  47*  17' 
34  "  Longitude  122*  28'  36  "  W;  thence  to 
Latitude  47*  17'  06 '  N.  Longitude  122° 
27'  40"  W;  thence  to  Latitude  47'  16' 
42"  N.  Longitude  122"  28'  06  "  W;  thence 
to  Latitude  47*  17'  10"  W.  Longitude 
122"  29'  02"  W;  thence  returning  to  the 
origin.  This  safety  zone  resembles  a 
rectangle  lying  adjacent  to  the  shoreline 
along  Ruston  Way.  Floating  markers 
will  be  placed  by  the  sponsor  of  the 
event  to  delineate  the  boundaries  of  the 
safety  zone. 

(b)  Effective  dates.  These  regulations 
become  eRiective  aimually  on  July  the 
fourth  from  2  p.m.  to  12:30  a.m.  July  the 
fifth  unless  otherwise  specified  by 
Federal  Register  notice. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Fort,  Puget  Sound, 
Seattle.  WA. 

Dated:  March  29,  1995. 

R.  K.  Softyv, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  of  Puget  Sound. 

|FR  Doc.  95-6644  Filed  4-7-95:  8:45  am] 
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33  CFR  PART  165 
[CQ01 3-05-007] 
RIN2115-AA97 

Safety  Zone  Regulations;  Elliott  Bay, 
Seattle,  WA 

AGENCY:  Coast  Guard.  IX3T. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permanent  safety  zone 
regulations  for  the  annual  Fourth  of  July 
Ivar's  Fireworks  Display  in  Seattle. 
Washington.  This  event  is  held  each 
year  on  the  Fourth  of  July  on  the  waters 
of  Elliott  Bay.  In  the  past,  the  Coast 
Guard  has  established  a  temporary 
safety  zone  each  year  to  protect  the 
safety  of  life  on  the  navigable  waters 
during  this  event.  However,  because  the 
event  recurs  annually,  the  Coast  Guard 
is  proposing  to  adopt  a  permanent 
description  of  the  event  and  permanent 
regulations  to  better  inform  the  boating 
public. 

DATES:  Comments  must  be  received  on 
or  before  June  9.  1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group 
Seattle.  1519  Alaskan  Way  So..  Seattle. 


WA  98134.  The  conunents  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  Building  One. 
Room  130.  Operations  Division.  Normal 
-  office  hours  are  between  7  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Susan  Workman,  Assistant 
Operations  Officer.  U.S.  Coast  Guard 
Group  Seattle.  (Telephone:  (206)  217- 
6009). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice,  specify  the  section  of  this  notice 
to  which  each  comment  applies,  and 
give  the  reason  concurrence  with,  or  any 
recommended  changes  in,  the  proposal. 
Two  copies  of  each  comment  should  be 
provided  in  an  unbound  format.  All 
comments  should  be  on  paper  no  larger 
than  8'/i  by  11  inches  and  should  be 
suitable  for  copying  and  electronic 
flling.  Persons  desiring  acknowledgment 
of  receipt  of  their  comments  should 
enclose  stamped,  self-addressed 
postcards  or  envelops. 

The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  above  address. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If 
the  Coast  Guard  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  Susan 
Workman.  Assistant  Operations  Officer. 
U.S.  Coast  Guard  Group  Seattle,  and 
LCDR  John  Odell.  project  attorney. 
Thirteenth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulation 

The  Coast  Guard  is  proposing  to  adopt 
permanent  safety  zone  regulations  for 
the  annual  Fourth  of  July  Ivar's 
Fireworks  in  Seattle,  Washington.  This 
event  is  held  on  the  water  of  Elliott  Bay 


each  year  from  9:30  p.m.  to  11  p.m.  on 
July  fourth.  In  the  past,  the  Coast  Guard 
has  established  a  temporary  safety  zone 
each  year  to  protect  the  safety  of  life  on 
the  navigable  waters  during  the  event. 
However,  because  the  event  recurs 
annually,  the  Coast  Guard  is  proposing 
to  adopt  a  permanent  description  of  the 
event  and  permanent  regulations  in  the 
code  of  Federal  Regulations  (CFR)  to 
better  inform  the  boating  public.  The 
Coast  Guard,  through  this  action, 
intends  to  promote  the  safety  of 
spectators  and  participants  in  this  event. 
"The  Ivar's  Fourth  of  July  Fireworks 
Display  is  being  held  as  part  of  the 
celebration  for  the  Fourth  of  July 
Independence  Day  in  Seattle. 
Washington.  This  event  is  sponsored  by 
Ivar's.  Incorporated.  The  fireworks 
display  is  conducted  from  a  barge 
located  on  the  waters  of  Elliott  Bay. 
Seattle,  Washington.  This  one  day  event 
attracts  a  large  number  of  spectators 
gathered  on  the  waters  near  the 
fireworks  display.  Spectators  who 
approach  the  fireworks  barge  at  close 
range  may  be  struck  by  falling  debris 
&x)m  the  overhead  fireworks  display.  To 
promote  the  safety  of  both  the  spectators 
and  participants  and  to  keep  spectators 
away  from  the  fireworks  barge  during 
the  fireworks  display,  the  proposed 
regulations  would  establish  a  safety 
zone  and  prohibit  entry  into  the  area 
that  surrounds  the  fireworks  barge 
during  the  event.  This  safety  zone  will 
be  enforced  by  representatives  of  the 
Captain  of  the  Port  Puget  Sound,  Seattle, 
Washington.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal 
agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  safety  zone 
established  by  the  proposed  regulation 
would  encompass  less  than  a  half  of  one 
square  nautical  mile  on  Elliott  Bay 
adjacent  to  Myrtle  Edwcirds  Park.  Entry 
into  the  safety  zone  would  be  restricted 
for  less  than  three  hours  on  the  day  of 
the  event.  These  restrictions  would  have 


little  effect  on  maritime  commerce  in 
the  area. 

Small  Entities 

Under  the  Regulatory  Act  (5  U.S.C. 
601  et  seq.],  the  Coast  Guard  must 
consider  whether  this  proposal  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  Because 
it  expects  the  impact  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  quahfies 
and  in  what  way  and  to  what  degree  this 
proposal  will  economically  affect  it. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
.    federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Enviromnent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654;  July  29. 1994).  this  proposed 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  Appropriate 
environmental  analysis  of  the  Ivar's 
Fourth  of  July  Fireworks  Display  will  be 
conducted  in  conjunction  with  the 
marine  event  permitting  process  each 
year.  Any  environmental  documentation 
required  imder  the  National 
Environmental  Policy  Act  will  be 
completed  prior  to  the  issuance  of  a 
marine  event  permit  for  this  event. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 


requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  165.1307  is  added  to 
read  as  follows: 

§  1 65.1 307    Elliott  Bay,  Seattle,  WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  portions  of  Elliott  Bay 
boimded  by  the  following  coordinates: 
Latitude  47''37'22"  N,  Longitude 
122''22'06"  W;  thence  to  Latitude 
47''37'06"  N,  Longitude  122''21'55"  W; 
thence  to  Utitude  47''36'54"  N, 
Longitude  122'*22'05"  W;  thence  to 
Latitude  47°36'09"  N,  Longitude 
122''22'25"  W;  thence  returning  to  the 
origin.  This  safety  zone  resembles  a 
square  centered  around  the  barge  from 
which  the  fireworks  will  be  laimched 
and  begins  100  yards  from  the  shoreline 
of  Myrtle  Edwards  Park.  Floating 
markers  will  be  placed  by  the  sponsor 
of  the  fireworks  display  to  delineate  the 
boundaries  of  the  safety  zone. 

(b)  Effective  dates.  These  regulations 
become  effective  annually  on  July  fourth 
from  9:30  p.m.  to  11  p.m.  unless 
otherwise  specified  by  Federal  Register 
notice. 

(c)  Regulation.  In  accordance  vnth  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Puget  Sound, 
Seattle,  WA. 

Dated  March  29. 1995. 
R.K.  Softye. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

[FR  Doc.  95-8645  Filed  4-7-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  211 

Excessing  of  Lands  within  the  Fort 
Berthold  Reservation  of  the  Three 
Affiliated  Tribes  at  Lake  Sakakawea 
and  the  Standing  Rock  Sioux  Trit>e 
Reservation  at  Lake  Oahe 

AGENCY:  Army  Corps  of  Engineers,  DOD. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Corps  of  Engineers 
proposes  to  expand  its  policy  regarding 
excess  lands  with  Indian  reservations. 
This  action  flows  from  Congressional 
intent  expressed  in  Public  Law  102-575, 
language  in  Public  Law  103-211 
encouraging  the  Corps  to  proceed  with 
the  Department  of  the  Interior  to 
identi^  excess  lands  and  transfer  them 
to  the  Tribes,  the  President's  polices 
regarding  Native  Americans,  and  our 
desire  to  give  to  the  Tribes  as  much 
interest  in  the  project  lands  at  Lakes 
Sakakawea  and  Oahe  as  possible  under 
existing  law.  If  approved,  this  policy 
vnll  enable  the  Corps  to  retain  sufficient 
real  property  interests  in  certain  Corps 
administered  lands  to  fulfill  project 
purposes,  yet  declare  certain  other 
interests  in  the  lands  excess  to  project 
needs,  thereby  permitting  eventual 
transfer  to  the  Department  of  hiterior  to 
be  held  in  trust  for  the  Tribes. 
DATES:  Comments  must  be  received  on 
or  before  July  10, 1995;  dates  for  public 
hearings  will  be  announced  to  the 
public  at  a  later  date. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Army  Corps  of  Engineers 
District,  Omaha,  ATTN:  CEMRO-OP-TN 
(Mike  George),  215  North  17th  Street, 
Omaha,  NE  68102-4978.  Addresses  for 
public  hearings  will  be  announced  to 
the  public  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  George  at  (402)  221-3988. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  the  Garrison  Diversion  Unit 
Commission,  authorized  by  P.L.  98-360, 
the  Joint  Tribal  Advisory  Committee 
(JTAC)  was  formed  for  the  purpose  of 
assessing  impacts  to  the  Three  Affiliated 
Tribes  (TAT)  of  the  Fort  Berthold 
Reservation  and  the  Standing  Rock 
Sioux  Tribe  (SRST)  resulting  from  the 
construction  of  the  Garrison  Dam/Lake 
Sakakawea  Project  and  the  Oahe  Dam 
and  Lake  Project.  In  its 
recommendations,  the  JTAC  stated  that 
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some  former  Indian  lands  should  be 
returned  to  the  tribes. 

The  criteria  used  by  the  JTAC  in 
identifying  lands  for  return  to  the  tribes 
was  based  on  a  contour  elevation  which 
approximated  the  reservoir  maximum 
operating  pool.  As  recommended  in  the 
Final  Report  of  the  Joint  Tribal  Advisory 
Committee,  the  Omaha  District 
conducted  a  "Special  Assessment  of 
Project  Lands"  with  the  intent  of 
identifying  project  lands  which  would 
not  have  been  acquired  under  current 
acquisition  criteria.  The  ruling  guide 
was  the  1971  Joint  Acquisition  Policy 
adopted  by  the  Secretary  of  Army  and 
Secretary  of  Interior  and  recorded  in  32 
CFR  644.4  and  43  CFR  part  8.  As  a 
result  of  the  Special  Assessment,  7.583 
acres  at  lake  Sakakawea  and  3,218  acres 
at  Lake  Oahe  were  identi^ed  as  lands 
which  would  not  have  been  acquired 
under  current  acquisition  criteria. 
Further  analysis  found  that  even  though 
these  lands  would  not  have  been 
acquired  under  current  acquisition 
guidelines,  some  were  nonetheless 
currently  committed  to  project  purposes 
such  as  recreation  or  fish  and  wildlife 
management.  Corps  policy,  as  expressed 
in  Engineer  Regulation  (ER)  1130-2- 
400.  provides  that  lands  which 
otherwise  would  be  excess  (because 
they  do  not  fall  within  current 
acquisition  guidelines),  but  which  are 
committed  to  valid  project  purposes, 
will  not  be  declared  excess.  At  Lakes 
Sakakawea  and  Oahe,  1,692  and  2,832 
acres,  respectively,  were  so  identified. 
In  addition,  some  lands  were 
encumbered  by  outgrants  of  interests  in 
the  lands,  such  as  leases  and  licenses. 

In  1989,  in  accordance  writh  the  policy 
expressed  in  ER  1130-2-400.  the 
Socretiuy  of  Army  decided  to  exclude 
the  lands  devoted  to  recreation  or 
wildlife  purposes,  but  to  otherwise 
transfer  the  balance  (5,891  acres  at  Lake 
Sakakawea  and  386  acres  at  Lake  Oahe). 
A  report  of  excess  was  completed  and 
the  property  was  transferred  to  the  GSA 
which,  in  turn,  transferred  it  to  the 
Department  of  the  Interior  to  be  held  in 
trust  for  the  tribes  in  accordance  with 
P.L.  93-599.  PL.  93-599  provides  that 
excess  federal  lands  within  the 
reservation  boundaries  of  a  federally- 
recognized  tribe  be  transferred  to  the 
Department  of  the  Interior  to  be  held  in 
trust  for  that  tribe.  The  TAT  accepted 
the  transfer  of  5,878.25  acres  at  Lake 
Sakakawea  (the  5,891  acre  figure 
mentioned  above  was  adjusted  and 
refined  when  property  descriptions 
were  prepared),  the  SRST.  however, 
rejected  the  transfer  of  386  acres  at  Lake 
Oahe.  The  transfer  to  the  TAT  was 
completed  in  July,  1992. 


On  October  30,  1992,  the  President 
signed  the  "Reclamation  Project 
Authorization  and  Adjustment  Act" 
(PL.  102-575)  into  law.  Title  XXXV  of 
this  Uw,  The  Three  Amiiated  Tribes 
and  Standing  Rock  Sioux  Tribe 
Equitable  Compensation  Act"  (106  Stat. 
4731).  specified  that  administrative 
jurisdiction  over  all  lands  above  a 
specific  contour  (more  or  less  the 
reservoir  maximum  operating  pool) 
would  be  transferred  from  the  Army  to 
the  Department  of  the  Interior.  Interior 
was  then  required  to  offer  the  former 
owners  or  their  heirs  (including  tribal 
members,  individual  allottees,  and  non- 
Indians)  a  right  to  repurchase  these 
lands.  An^  lands  not  repurchased  were 
to  be  offered  to  the  Tribes  for  purchase. 
The  Army  attempted  to  transfer 
administrative  jurisdiction  over  the 
property  to  the  Department  of  Interior  in 
October  1993,  but  the  Department  of 
Interior  did  not  formally  accept  the 
transfer.  The  land  transfer  provisions  of 
the  Equitable  Compensation  Act  were 
repealed  on  February  12, 1994  as  part  of 
the  California  Earthquake  Emergency 
Appropriations  Act  (section  407  of 
Public  Law  103-211).  Legislative  history 
cited  excessive  costs  of  the  proposed 
transfer  as  the  reason  for  the  repeal. 

The  repeal  of  the  land  transfer 
provisions  of  the  equitable 
Compensation  Act  included  a  proviso 
that  "the  U.S.  Army  Corps  of  Engineers 
should  proceed  with  the  Secretary  of 
Interior  to  designate  excess  lands  and 
transfer  them  pursuant  to  Public  Law 
93-599."  Again,  PL.  93-599  envisions 
the  transfer  of  excess  Federal  lands 
within  Indian  reservations  to  the 
Department  of  the  Interior  to  hold  in 
trust  for  the  tribes. 

As  indicated,  the  Corps  had 
determined  previously  that  application 
of  the  existing  excessing  policy,  as 
expressed  in  ER  1130-2-400,  would  not 
result  in  designation  of  additional 
excess  lands.  Because  of  the  expression 
of  congressional  intent  found  in  Public 
Laws  102-575  and  103-211,  and  the 
great  public  interest  in  this  issue,  the 
Assistant  Secretary  of  the  Army 
(ASA(CW))  decided  to  look  again  at  this 
issue  and  to  determine  whether  a  new 
policy  could  be  developed  that  would 
take  into  account  the  competing 
interests,  and  allow  us  to  declare  certain 
interests  in  real  estate  not  necessary  for 
project  purposes  to  be  excess. 

Based  on  input  from  the  North  and 
South  Dakota  congressional  delegations, 
state  government,  the  Tribes,  special 
interest  groups,  the  public  and  others, 
the  Office  of  the  ASA(CW)  developed 
proposed  criteria  for  excessing  certain 
interests  in  land  for  purposes  of  further 
public  discussion.  Under  this  concept. 


the  Corps  would  retain  only  such 
interests  in  lands  as  are  necessary  for 
project  purposes  and  transfer  the 
remaining  interests  to  GSA  for  ultimate 
disposition  to  the  Department  of  the 
Interior  for  the  benefit  of  the  Tribes.  In 
identifying  the  lands  that  could  be 
transferred,  the  following  criteria/factors 
would  be  considered:  (1)  Investments 
made  by  others  in  the  property;  (2)  the 
need  to  maintain  access  to  public  and 
private  land;  (3)  the  need  to  maint^n 
municipal  and  rural  water  supply 
systems;  (4)  precedential  implications. 
Furthermore,  the  Office  of  the  ASA(CW) 
proposed  that  only  lands  acquired  from 
the  SRST  and  TAt  should  be 
considered  for  excessing. 

Public  Input 

The  ASA(CW)  held  public  meetings 
in  North  and  South  Dakota  in  June  of 
1994  to  sohcit  public  input  on  the 
proposed  criteria.  Written  input  was 
also  solicited  and  received.  A  Summary 
of  Public  Input  can  be  examined.  A 
general  discussion  of  the  public  input 
follows: 

Most  commentors,  whether  they 
favored  or  disfavored  the  proposed 
action,  urged  more  public  and  state 
government  participation  in  this  effort, 
and  encouraged  an  open  process. 

Many  commentors  expressed 
concerns  regarding  continued  access  to 
shoreline  for  recreation  purposes  and 
grazing.  Many  commentors  also  noted 
concerns  regarding  existing  recreation 
areas.  Some  of  these  commentors 
expressed  the  view  that  recreation  areas 
should  remain  in  government  hands  to 
guarantee  continued  public  use. 

Some  commentors  stated  that  lands 
on  which  the  government  had  expended 
tax  dollars  should  remain  open  to  the 
public.  Others  stated  their  desire  that 
lands  on  which  private  investments 
have  been  made  should  be  withheld 
from  transfer,  even  though  those  lands 
were  merely  leased  from  the  Corps. 

Many  commentors  stated  that  the 
repeal  of  the  Equitable  Compensation 
Act  was  a  broken  promise  to  the 
Indians.  Many  also  expressed  the  need 
for  the  government  to  redress  the 
flooding  of  Indian  communities  when 
the  projects  were  built.  Some 
commentors  noted  that  the  interests  or 
investments  of  lessees  on  Corps  lands 
should  not  be  protected  in  perpetuity, 
because  those  interests  are,  by  nature, 
only  temporary. 

Many  commentors  stated  that  lands 
should  be  returned  to  non-Indian  former 
owners  also. 

Some  commentors  were  concerned 
that  this  action  would  increase  existing 
jurisdictional  confusion.  Other 


commentors  questioned  the 
precedential  impUcations  of  this  action. 


Test 

As  a  result  of  the  public  input 
received,  the  ASA(CW)  determined  that 
the  proposed  criteria  were  appropriate, 
but  that  they  should  be  tested  by 
practical  application.  Corps 
headquarters  directed  the  Omaha 
District  to  randomly  sample  10  parcels 
of  former  tribal  land  at  Lake  Oahe  and 
Lake  Sakakawea  an  apply  the  four 
criteria/factors  mentioned  above  to  each 
parcel  to  illustrate,  by  example,  the 
effect  of  implementing  this  policy. 

The  Omana  District  selected  10 
sections  (one  square  mile)  of  land  at 
each  reservoir  that  contained  former 
tribal  lands.  Once  the  sections  were 
chosen,  a  map  was  prepared  showing 
the  relationship  of  the  former  tribal  land 
to  all  other  project  lands  within  that 
section. 

Applying  a  2.5  acre  blockout  using 
close  tangents  above  the  contour  of  the 
maximum  ojyerating  pool,  parcels  were 
identified  which  could  be  considered 
candidates  for  transfer.  Each  of  these 
former  tribal  tracts  were  then 
inventoried,  and  the  four  mentioned 
criteria  were  applied  to  the  candidate 
transfer  parcels.  A  matrix  was  prepared 
for  the  purpose  of  summarizing  the 
4)arcels  and  providing  a  basis  for 
comparison. 

The  findings  of  this  study  indicate 
that  along  the  828  miles  of  shoreline  at 
lake  Sakakawea.  using  these  criteria, 
there  would  be  less  than  800  acres 
available  for  excess.  The  findings  at 
Lake  Oahe  indicate  that  along  the  265 
miles  of  shorehne  less  than  1,600  acres 
would  be  available  for  excess. 
Depending  on  the  application  of  the 
above  mentioned  criteria,  these  nimibers 
will  likely  be  less. 

The  results  of  the  study,  as  well  as  the 
maps  prepared  for  the  study,  are  on  file 
at  the  Omaha  District  office,  and  may  be 
examined. 

Conclusion 

After  reviewing  and  considering  the 
public  input  received  and  upon 
examining  the  results  of  this  study,  the 
Acting  Assistant  Secretary  of  the  Army 
(Civil  Works),  in  consultation  with  the 
Commander,  U.S.  Army  Corps  of 
Engineers.  Missouri  River  Division  and 
the  Commander.  U.S.  Army  Corps  of 
Engineers,  Omaha  District,  determined 
that  the  three  of  the  four  proposed 
criteria  were  valid  criteria/factors  that 
should  be  considered  in  determining 
which  lands  could  be  declared  excess  at 
Lakes  Sakakawea  and  Oahe.  The  fourth 
criterion,  "consider  precedential 
implications,"  was  deemed  unnecessary 


since  this  rule  is  limited  to  Corps  lands 
writhin  the  Standing  Rock  Sioux 
Reservation  and  the  Fort  Berthold 
Reservation  of  the  Three  Affiliated 
Tribes  and  does  not  apply  to  other 
Corps  projects.  Also,  the  ASA(CW) 
determined  that  it  would  be  appropriate 
and  desirable  to  consider  all  former 
trust  lands,  allotted  as  well  as  tribal,  for 
excessing  for  the  following  reasons: 
Inclusion  of  all  trust  lands  is  consistent 
with  the  manner  in  which  lands  were 
acquired  for  the  project,  and  it  creates 
more  manageable  land  units  for  both  the 
tribe  and  the  Corps  of  Engineers. 
Further,  including  all  former  trust  lands 
would  be  consistent  with  congressional 
intent. 

Public  Participation 

Dates  and  addresses  for  public 
meetings  will  be  announced  at  a  later 
date. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Corps  of  Engineers  has 
concluded  that  the  regulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act. 
The  requirements  of  Executive  Order 
No.  12291  do  not  apply  to  these 
•procedures.  These  regulations  do  not 
constitute  a  "major  rule  within  the 
meaning  of  the  Executive  Order." 

List  of  Subjects  in  33  CFR  Part  211 

Claims,  Flood  control,  Indian 
reservations,  Public  lands.  Real  property 
acquisition.  Reservoirs,  Rights-of-way, 
Waterworks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Corps  of  Engineers 
proposes  to  amend  33  CFR  Part  211,  as 
set  forth  below: 

Part  21 1— Real  Estate  Activities  of  the 
Corps  of  Engineers  In  Connection  with 
Civil  Works  Projects 

1.  The  authority  citation  for  §  211.148 
is  added  to  read  as  follows: 

Authority:  Section  211.148  issued  under 
40  U.S.C.  483,486. 

2.  A  new  center  heading  and 

§  211.148  are  added,  to  read  as  follows: 

Excessing  of  Lands  Within  Indian 
Reservations 

§211.148    Excessing  of  lands  within  the 
Fort  Berthold  Reservation  of  the  Three 
Affiliated  Trit)es  at  Lake  SakaKawea  and  ttie 
Standing  Rock  Sioux  Tribe  Reservation  at 
Lake  Oahe. 

For  the  projects  at  Lake  Oahe  and 
Lake  Sakakawea,  interests  in  real  estate 


that  are  not  required  for  project 
purposes  may  be  considered  excess  to 
project  purposes  when: 

^a)  The  lands  lie  within  the  external 
boundaries  of  the  Standing  Rock  Sioux 
Tribe  Reservation  or  the  Fort  Berthold 
Reservation  of  the  Three  Affiliated 
Tribes; 

(b)  The  lands  are  former  trust  lands, 
either  allotted  or  tribal,  acquired  for  the 
project;  and 

(c)  Appropriate  interests  in  the  lands 
may  be  retained,  or  conditions  imposed, 
as  are  necessary  to  preserve  the  integrity 
of  legislatively  authorized  project 
operations;  provided: 

(1)  There  has  been  no  substantial 
capital  investment  in  the  property 
which  cannot  be  recovered  by  the 
investor  prior  to  excessing; 

(2)  There  will  be  no  unreasonable 
impact  on  access  to  public  and  private 
land;  and 

(3)  There  will  be  no  unreasonable 
impact  on  municipal  and  rural  water 
supply  systems. 

Dated:  March  23, 1995. 

Approved: 
Elizabeth  L.  Fagot, 
Deputy  Director  of  Real  Estate. 
|FR  Doc.  95-6236  Filed  4-7-95;  8:45  am) 
BILUNG  CODE  3710-«2-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6182-6] 
RIN  206&-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule:  clarification. 


SUMMARY:  This  action  proposes 
clarifying  changes  and  corrections  to 
certain  portions  of  the  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry-  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks"  (collectively  knovm  as  the 
"hazardous  organic  NESHAP"  or  the 
"HON").  This  action  proposes  to 
remove  three  compounds  (glycerol  tri- 
(polyoxypropylene)ether,  polyethylene 
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glycol,  and  polypropylene  glycol)  from 
the  list  of  chemical  production 
processes  regulated  by  the  HON.  The 
production  of  these  compounds  is  alsa 
included  in  the  source  category 
"Polyether  Polyols  Production"  and  will 
be  regulated  by  that  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP).  The  EPA  is  also  proposing 
several  changes  to  the  equipment  leak 
requirements  to  clarify  the  intent  of 
certain  provisions,  to  correct  oversights, 
and  to  simplify  demonstration  of 
compliance  with  the  regulation. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  May  10.  1995. 
unless  a  hearing  is  requested  by  April 
20.  1995.  If  a  hearing  is  requested, 
written  comments  must  be  received  by 
May  25. 1995. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  April  20.  1995.  U  k  hearing  is 
held,  it  will  take  place  on  April  25. 
1995.  beginning  at  10  a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-90-20  (see 
docket  section  below),  room  M-1500. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.  Washington.  D.C. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Kim  Teal.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  N.C.  27711, 
telephone  (919)  541-5580. 

Docket.  Dockets  No.  A-90-20  and  A- 
89-10.  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  are  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5:30  p.m..  Monday  through  Friday, 
at  the  EPA's  Air  and  Radiation  Docket 
and  Information  Center.  Waterside  Mall, 
room  M-1500.  first  floor.  401  M  Street 
SW.  Washington.  DC  20460,  or  by 
calling  (202)  260-7548  or  260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer.  Emission  Standards 
Division  (MI>-13).  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5254. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  April  22,  1994  (59  FR  19402),  and 
June  6,  1994  (59  FR  29196),  the  EPA 
promulgated  in  the  Federal  Register 
NESHAP  for  the  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI),  and  for  several  other  processes 
subject  to  the  equipment  letiks  portion 
of  the  rule.  These  regulations  were 
promulgated  as  subparts  F,  G,  H.  and  I 
in  40  CFR  part  63.  Since  the  rule  was 
issued,  the  EPA  has  received  inquiries 
regarding  certain  portions  of  the  rule 
and  EPA  has  concluded  that  it  is 
necessary  to  clarify  these  provisions  and 
to  correct  several  oversights. 

II.  Removal  of  Polyols  From  Table  1  of 
Subpart  F 

The  list  of  SOCMI  chemicals  currently 
includes  three  compounds — glycerol  tri- 
(polyoxypropylene)ether,  polyethylene 
glycol,  and  polypropylene  glycol — 
whose  production  emissions  will  be 
regulated  by  the  NESHAP  for  "Polyether 
Polyols  Production."  a  category  of  major 
sources  for  which  a  maximum 
achievable  control  technology  (MACT) 
standard  is  scheduled  to  be  promulgated 
by  November  15.  1997.  According  to 
documentation  for  the  list  of  source 
categories,  the  definition  of  "Polyether 
Polyols  Production"  encompasses  all       • 
commercially  important  polyether 
polyols.  and  therefore  would  clearly 
include  these  three  chemical 
productions  currently  subject  to  the 
HON. 

The  EPA  believes  that  it  would  be 
more  reasonable  and  efficient  to  regulate 
emissions  from  production  of  all 
polyether  polyols  under  only  one  rule, 
rather  than  regulating  some  processes 
under  one  rule  and  other  polyol 
processes  under  a  different  rule. 
Specifically,  the  production  process  for 
all  polyether  polyols  is  very  similar,  and 
typical  polyol  facilities  may 
manufacture  both  SOCMI  and  non- 
SOCMI  polyether  polyols  with  the  same 
equipment.  Thus.  EPA  concluded  that  it 
would  be  inappropriate  to  regulate 
polyols  under  the  HON.  Also,  because 
hazardous  air  pollutant  (HAP)  emissions 
from  polyether  polyol  production  are 
relatively  low,  postponing  regulation  of 
polyether  polyols  would  not  forestall 
large  HAP  emission  reductions. 

Accordingly,  the  EPA  proposes  to 
remove  these  three  chemicals  from  the 
list  of  SOCMI  chemicals,  located  in 
table  1  of  subpart  F  of  the  final  rule,  and 
to  address  these  production  processes 
under  the  subsequent  polyether  polyols 
production  rule. 


n.  Proposed  Changes  to  Subpart  H 

A.  Consolidation  of  Equipment  Leak 
Programs 

Since  1981.  EPA  and  States  have 
issued  a  number  of  different  guidelines 
and  regulations  for  controlling 
emissions  from  equipment  leaks.  Some 
companies  have  reported  that  they  have 
to  comply  with  anywhere  from  5  to  11 
different  equipment  leak  programs  at 
one  plant  site.  These  programs 
principally  differ  in  applicability 
criteria  and  have  minor  differences  in 
other  details  of  the  provisions.  Because 
of  concerns  regarding  the  cost  of 
maintaining  separate  programs,  the 
Regulatory  Negotiation  Committee 
(Committee)  that  negotiated  the 
proposed  rule  upon  which  subpart  H  is 
based  agreed  that  compliance  with  the 
negotiated  rule  would  also  constitute 
compliance  with  any  overlapping 
applicable  new  source  performance 
standards  (NSPS)  or  NESHAP  (e.g.. 
subpart  W  of  part  60  or  subpart  J  of  part 
61).  Unfortimately.  this  provision  (40 
CFR  §  63.160(b))  does  not  allow  enough 
consolidation  of  programs  to  adequately 
address  the  problem.  Owners  and 
operators  of  process  units  subject  to  the 
HON  still  must  maintain  multiple 
programs  because  process  units  may 
have  non-HAP  containing  process 
equipment  as  well  as  HAP  containing 
process  equipment.  Consequently,  a 
number  of  industry  representatives  and 
a  State  agency  have  requested  that  EPA 
also  allow  owners  and  operators  the 
option  of  consolidating  all  the  volatile 
organic  compounds  (VOC)  and  HAP 
equipment  leak  programs  into  one 
program  for  each  process  unit.  The  EPA 
agrees  that  consolidation  of  programs 
will  allow  for  more  efficient 
management  of  programs,  reduce  cost  of 
compliance,  and  improve  compliance. 
As  EPA  believes  that  the  HON  contains 
more  stringent  requirements  than  any 
other  Federal  equipment  leak 
regulations.  EPA  proposes  to  allow 
override  of  those  requirements  with  the 
provisions  of  subpart  H.  It  is  proposed 
to  add  a  new  paragraph  (c)  to  §  63.160 
to  allow  an  owner  or  operator  to  elect 
to  comply  with  subpart  H  for  all  VOC 
containing  process  equipment  in  the 
process  unit  in  lieu  of  compliance  with 
40  CFR  part  60  subparts  W.  GGG.  or 
KKK  or  with  40  CFR  part  61  subparts  F 
or  J.  The  EPA  also  encourages  States  to 
allow  consolidation  of  State  equipment 
leak  programs  under  subpart  H.  The 
EPA  believes  that  establishing  one 
program  for  a  plant  site  or  process  unit 
would  reduce  costs  to  States  and  local 
agencies  for  permitting  and  enforcing 
rules  as  well  as  reduce  the  cost  of 
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compliance  for  owners  or  operators  of 
sources. 

B.  Sampling  Connection  Systems 

Subpart  H  requires  that  each  sampling 
connection  system  be  equipped  with 
either  a  closed-loop  or  closed-vent 
system  or  that  a  closed-purge  system  be 
used,  and  that  the  system  either  return 
the  purge  directly,  to  the  process,  collect 
and  recycle  the  purge,  or  send  the  purge 
to  a  control  device.  Following  issuance 
of  the  final  rule,  several  chemical 
companies  inquired  whether  the  purge 
material  could  be  sent  to  a  hazardous 
waste  treatment,  stor^e.  and  disposal 
facility  (TSDF)  or  a  controlled 
wastewater  collection  and  treatment 
facility  in  lieu  of  sending  the  purge  to 
a  control  device  as  specified  in  §  63.172. 
Typically,  the  purge  material  could  not 
be  returned  to  the  process  due  to 
polymerization  or  other  characteristics 
that  severely  limited  the  utility  of  the 
material.  The  EPA  agrees  that  this 
control  option  would  meet  the  intent  of 
the  sampling  connection  system 
provisions,  which  is  to  ensure  that 
purged  material  is  captured  and  either 
returned  to  a  process  or  destroyed. 
Therefore,  it  is  proposed  to  add 
provisions  to  §  63.166  to  allow 
treatment  of  collected  purge  material  at 
permitted  TSDF  or  soHd  waste  facilities. 
The  proposed  provisions  also  allow  use 
of  waste  management  units  complying 
with  §§  63.133-63.138  of  subpart  G.  The 
proposed  §  63.166  also  includes  minor 
clarifying  edits  to  paragraphs  (a)  and 
(b)(1)  tlirough  (b)(3).  Also,  due  to 
numerous  questions,  EPA  is  proposing 
to  add  a  definition  for  the  term  sampling 
connection  system. 

C.  Less  Frequent  Monitoring  of  Valves  in 
Phase  III 

Since  the  final  rule  was  issued,  EPA 
has  received  inquiries  about  the 
feasibility  of  using  data  collected  before 
April  22,  1994  and  use  of  data  that 
differs  slightly  from  the  requirements  of 
§  63.180(b).  Although  the  preamble  to 
the  final  rule  (59  FR  19446)  did  state 
that  the  rule  was  intended  to  allow 
ov>mers  or  operators  the  flexibility  to 
initiate  phase  III  of  the  valve  standard 
at  anytime,  the  revisions  to  subpart  H 
did  not  include  em  explicit  statement 
that  data  collected  before  April  22, 1994 
could  be  used  or  that  less  frequent 
monitoring  vdthin  Phase  III  could  begin. 
Some  of  the  callers  seemed  to  be 
concerned  that  the  requirements  for 
monitoring  data  specified  in  §  63.180(b) 
precluded  use  of  data  collected  before 
the  rule  was  final.  Consequently,  it  is 
proposed  to  add  paragraphs  to  §  63.168 
and  §63.174  to  specifically  allow  use  of 
data  collected  before  April  22.  1994.  It 


is  also  proposed  to  clarify  that  data 
collected  before  April  22. 1994  may 
have  minor  deviations  from  the 
requirements  in  §  63.180(b)(1)  through 
(b)(6).  Examples  of  minor  deviations 
from  the  requirements  of  §  63.180(b)(1) 
through  (b)(6)  are  use  of  a  sUghtly 
different  monitoring  frequency  or 
monitoring  at  a  different  leak  definition 
provided  the  data  would  still  indicate 
the  presence  or  absence  of  a  leak. 

D.  Flow  Indicators 

In  the  HON,  as  well  as  in  other 
section  111  and  112  standards.  EPA  has 
required  the  use  of  flow  indicators  or 
car-seal  systems  to  ensure  that 
emissions  are  continuously  vented  to  an 
appropriate  control  device  [see 
§63.172(j)(l)  for  example].  The  EPA  has 
recently  learned  that,  as  these 
provisions  are  presently  drafted,  it 
appears  that  either  flow  must  be 
measured  or  that  specified  equipment 
(i.e.,  car-seal  systems  or  lock  and  key- 
type  valve  configiirations)  must  be  used. 
The  intent  of  these  provisions  is  to 
provide  a  means  of  indicating  when 
emissions  are  bypassing  a  control 
device.  There  was  no  intention  in 
drafting  these  provisions  to  limit  the 
method  used  for  detecting  or  monitoring 
for  potential  by-passes  of  control 
devices.  The  EPA  has  concluded  that 
these  provisions  need  to  be  clarified  and 
the  clearest  way  is  *o  expand  the 
definition  of  flow  indicator  to  include 
reference  to  devices  that  do  not  measure 
flow  and  to  remove  the  reference  to 
presence  of  flow  from  the  by-pass 
monitoring  requirement.  The  EPA  is 
proposing  to  amend  subpart  H  to  clarify 
this  provision  by  adding  a  definition  for 
"fiow  indicator"  and  by  revising 
paragraph  (j)(l)  of  §  63.172. 

E.  Safety  Issues  With  §63.163  and 
§63.167 

Since  the  final  rule  was  promulgated, 
EPA  has  learned  of  a  few  situations 
where  compliance  with  the  provisions 
of  the  rule  creates,  or  has  the  potential 
to  create,  serious  safety  hazards  for 
plant  or  monitoring  personnel.  These 
concerns  arise  because  no  provisions 
presently  exist  in  some  sections  of 
subpart  H  to  exempt  imsafe  situations 
from  specific  equipment  or  monitoring 
requirements.  The  need  for  these 
provisions  was  not  raised  in  the 
Committee  discussions  or  in  the  public 
comments.  The  EPA  believes  that  the 
concerns  are  being  raised  now  as  the 
rule  is  being  implemented  because  these 
safety  issues  only  arise  in  a  few  cases. 

Consequently.  EPA  is  proposing  to 
add  unsafe-to-monitor  provisions  for 
pumps  and  an  exemption  from  the 
requirement  to  cap.  or  plug,  open-ended 


lines  or  valves  for  materials  that 
represented  a  safety  or  explosion 
hazard.  The  imsafe-to-monitor  provision 
for  pumps  is  patterned  after  the  unsafe- 
to-monitor  valve  provisions.  Pumps  that 
are  unsafe-to-monitor  are  piunps  that 
are  located  in  an  area  that  presents  an 
imminent  danger  to  personnel  due  to 
the  presence  of  toxic  materials, 
explosive  process  conditions,  or  high 
pressure.  This  provision  would  exempt 
pumps  in  unsafe  locations  from  routine 
monitoring  requirements,  but  would 
require  monitoring  during  safe-to- 
monitor  periods. 

The  EPA  is  also  proposing  to  exempt 
open-ended  lines  or  valves  containing 
materials  that  represented  a  safety  or 
explosion  hazard  from  the  requirement 
to  equip  the  line  with  a  cap  or  plug.  The 
EPA  has  recently  learned  that  in  a  few 
processes  the  requirement  to  cap,  or 
plug,  the  line  could  result  in  trapping 
highly-reactive  monomer  in  the  line.  In 
these  cases,  the  polymerization  reaction 
will  cause  serious  overpressure  and 
catastrophic  equipment  failure 
presenting  a  safety  hazard  to  plant 
personnel  and  creating  the  potential  for 
greater  emissions  to  the  atmosphere 
than  if  the  line  were  left  uncapped. 

F.  Inaccessible  and  Difficult-to-Monitor 
Agitators 

The  Committee  develojaed  the 
requirements  for  agitators  based  on  the 
assumption  that  agitators  were 
technologically  similar  to  pumps.  In  the 
Committee  discussions,  it  was  assumed 
that  agitators  would  be  just  as  accessible 
as  pumps.  The  EPA  has  recently  learned 
that  there  are  a  few  facihties  where 
agitators  are  inaccessible,  and  it  simply 
is  not  feasible  to  monitor  this 
equipment.  Consequently,  it  is  proposed 
to  add  an  exemption  for  inaccessible 
agitators  and  to  provide  consideration 
for  difficult-to-monitor  agitators.  The 
proposed  provisions  in  §§  63.173(h)  and 
(i)  are  patterned  after  the  difficult-to- 
monitor  valve  provisions  and  the 
inaccessible  connector  provision  in 
§63.174(h)(l)(iii).  Because  it  is 
conceivable  that  there  could  also  be 
processes  where  agitators  are  located  in 
areas  that  pose  an  imminent  danger  to 
monitoring  personnel,  provisions  to 
exempt  unsafe-to-monitor  agitators  are 
also  proposed.  Recordkeeping 
requirements  for  difficult-to-monitor 
and  unsafe-to-monitor  equipment  are 
included  in  the  proposed  revisions  to 
§  63.181(b)(7). 

■  G.  Porcelain  Connectors 

In  development  of  the  connector 
provisions,  the  Committee  exempted 
glass  and  glass-lined  connectors  from 
the  monitoring  requirements  because  of 
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the  limited  potential  for  on-line  repair. 
The  Committee  was  concerned  that 
tightening  of  bolts  on  glass  and  glass- 
Uned  connectors  presented  a  high  risk 
of  breakage  and  potential  for  significant 
accidental  releases.  Since  the  rule  was 
issued.  EPA  has  learned  that  porcelain 
connectors  are  also  used  at  some 
facilities.  Since  porcelain  connectors,  as 
well  as  other  forms  of  ceramic  materials, 
would  also  have  a  high  risk  of  breakage 
during  on-line  repairs,  EPA  is  proposing 
to  revise  §63. 174(h)(1)  to  use  the  more 
generic  terminology  "ceramic  or 
ceramic-lined"  connector. 

H.  Pressure  test  for  Batch  Process 
Equipment 

Two  changes  are  being  proposed  to 
the  pressure  test  provisions  of 
§  63.180(f).  The  pressure  test  provisions 
for  batch  process  equipment  were 
derived  firom  general  industry  practice 
and  EPA's  experience  with  testing  of 
tank  trucks  and  railcars  for  vapor 
tightness.  In  development  of  these 
provisions,  the  Committee  assumed  that 
this  testing  would  be  conducted  on 
equipment  operating  at  pressures  greater 
than  atmospheric  but  less  than  10 
pounds  per  square  inch  gauge  (psig). 
The  EPA  has  since  learned  diat  there  are 
some  batch  operations  operating  at 
essentially  atmospheric  pressure  for 
which  the  pressure/vacuum  test 
provisions  represent  the  only  practical 
means  of  complying  with  the  standard. 
Unfortimately.  the  Committee  agreed  to 
language  on  the  test  provisions  Uiat  does 
not  allow  pressurization  beyond  the 
operating  pressure  of  the  equipment 
The  EPA  believes  that  this  is  an 
imintentional  limitation  on  the 
availability  of  the  pressure  test  option. 
Therefore,  EPA  is  proposing  to  revise 
§  63.180(f)(1)  to  allow  pressurization  to 
less  than  the  set  pressure  of  any 
pressure  relief  device  or  to  within  safety 
limits  of  the  operating  equipment.  The 
EPA  has  also  recently  become  aware 
that  there  are  batch  processes  operating 
at  greater  than  10  psig  for  which  the 
owner  or  operator  also  wishes  to  use  the 
pressure/vacuimi  test  provisions  of  the 
rule.  In  such  cases,  the  precision 
requirements  for  the  pressure  gauge 
(±2.5  mm  mercury  in  the  range  of  the 
test  pressure)  could  mean  no  pressure 
gauge  would  be  available  or  no  gauge 
would  be  available  at  a  reasonable  cost. 
To  determine  whether  any  revision  to 
these  provisions  would  be  appropriate, 
the  EPA  reviewed  the  basis  for  the 
precision  specification  for  the  pressure 
gauge.  It  was  found  that  the  precision 
specified  in  the  rule  was  the  result  of 
the  assumed  range  of  test  pressures,  an 
assumed  test  duration  of  15  minutes, 
and  a  relative  accuracy  of  ±10  percent. 


Based  on  these  findings  EPA  thinks  that 
it  would  be  appropriate  to  allow  an 
alternative  procedure  for  cases  where  a 
pressure  gauge  with  a  precision  of  ±2.5 
mm  mercury  in  the  range  of  the  test 
pressure  is  not  reasonably  available.  The 
EPA  proposes  to  allow  the  owner  or 
operator  to  use  a  pressure  gauge  with  a 
precision  of  ±10  percent  of  the  test 
pressure  and  to  extend  the  duration  of 
the  test  for  the  time  necessary  to  detect 
a  pressure  loss  (or  rise)  that  equals  a  rate 
of  1  psig/hr. 

rV.  Proposed  Changes  to  Subpart  I 

A.  Notification  and  Compliance  Dates 
for  Process  Changes 

Presently,  subpart  I  does  not  specify 
compliance  dates  for  process  units  or 
equipment  affected  by  operational 
changes  as  is  done  in  §§  63.100(k) 
through  (m)  of  subpart  F.  These  subpart 
F  provisions  specify  the  notification  and 
approval  requirements  for  each  type  of 
change  as  well  as  the  compliance  date 
for  equipment  affected  by  the  change. 
These  procedures  were  included  in 
subpart  F  to  allow  HON  sources  to 
follow  the  administrative  procedixres  in 
subpart  F,  subpart  G,  and,  as 
appropriate,  the  administrative 
procedures  of  subpart  A  and  the 
operating  permits  rule  until  final  action 
on  the  section  112(g)  rule  resolves  the 
question  of  whether  individual  MACT 
standard  administrative  procedures 
supersede  the  administrative  procedures 
of  the  section  112(g)  rule.  These 
provisions  were  omitted  from  subpart  I. 
To  correct  this  omission  paragraphs 
(g)(3).  (g)(4),  and  (h)  are  proposed  to  be 
added  to  §  63.190  to  specify  compliance 
dates  for  operational  changes  that  are 
expected  to  occur. 

B.  Definitions 

Definitions  for  "process  unit"  and 
"source"  are  proposed  to  be  added  to 
§63.191  to  correct  an  oversight.  These 
definitions  were  inadvertently  omitted 
in  drafting  the  final  rule.  The  proposed 
definition  for  "process  unit"  is  derived 
from  the  original  definition  agreed  to  by 
the  Committee.  The  proposed  definition 
for  "source"  is  based  on  the  definition 
for  "source"  in  subpart  F. 

Due  to  several  requests  for 
clarification  of  the  applicability  of 
subpart  I  to  operations  at 
pharmaceutical  facihties,  the  EPA  is 
also  proposing  a  revision  to  the 
definition  of  "pharmaceutical 
production  process."  The  provisions  of 
subpart  I  were  intended  to  apply  only  to 
those  pharmaceutical  production 
processes  that  synthesize  a 
pharmaceutical  product.  At  facihties 
with  solvent  recovery  capabilities,  waste 


solvent  from  the  synthesis  process  is 
generally  recovered  and  purified  in  a 
step  separate  from  the  pharmaceutical 
synthesis  process.  The  provisions  of 
subpart  I  were  not  intended  to  cover 
such  solvent  recovery  processes. 
Peripheral  operations  not  necessary  for 
the  production  of  the  drug,  such  as 
formulation  (the  physical  mixing  of  one 
or  more  final  products),  tablet  coating 
(physically  coating  the  final  product), 
and  solvent  recovery  (repurifying  the 
solvent  after  drug  production  and 
reintroducing  the  pure  solvent  into  raw 
solvent  storage),  are  not  considered  part 
of  the  pharmaceutical  production 
process  as  defined  in  subpart  I. 
Therefore,  EPA  is  proposing  to  add  a 
phrase  to  the  last  sentence  in  the 
definition  to  clarify  that  solvent 
recovery  operations  located  at 
pharmaceutical  facilities  are  not  subject 
to  the  provisions  of  Subpart  I.  This 
definition  for  "pharmaceutical 
production  process"  in  subpart  I  should 
be  viewed  as  being  unique  to  subpart  I 
and  should  not  be  viewed  as 
determining  appUcability  in  other 
standards. 

C.  Bench-Scale  Batch  Process 
Equipment 

It  has  recently  come  to  EPA's 
attention  that  there  are  a  few 
pharmaceutical  companies  producing 
products  in  extremely  small  batches 
using  laboratory  or  small  bench-scale 
equipment.  The  equipment  in  these 
processes  is  very  small  (typically  valves 
and  connectors  are  less  than  0.5  inches 
in  diameter)  and  is  closely-spaced. 
These  small  bench-scale  processes 
typically  produce  a  kilogram  or  less  of 
product  per  batch  and  only  a  small 
number  of  batches  are  run  each  year. 
However,  because  the  components  in 
these  processes  are  generally  in  HAP 
service  more  than  300  hours  per  year, 
the  processes  would  be  subject  to  the 
provisions  of  subparts  I  and  H.  The  EPA 
is  revising  §  63.190(f)  of  subpart  I  to 
clarify  that  bench-scale  batch  processes 
are  not  subject  to  the  provisions  of 
subpart  I  and  H.  A  definition  for 
"bench-scale  batch  process"  is  also 
being  added  to  §63.191  of  subpart  I.  The 
EPA  thinks  that  this  correction  is 
necessary  because  the  equipment  cannot 
reasonably  be  monitored  and  repaired 
routinely  for  any  rational  benefit.  The 
equipment  in  these  processes  is  so 
tightly  situated  that  access  by  the 
monitor  probe  is  essentially  precluded 
and  it  is  difficult  to  determine  the  origin 
of  a  leak  if  one  is  detected.  Furthermore, 
due  to  the  size  of  these  units,  emissions 
would  be  insignificant  due  to  the  small 
number  of  components,  the  amount  of 
time  the  components  are  in  HAP 


service,  and  the  small  quantities  of 
materials  processed. 

V.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (OMB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(2136);  U.S.  Environmental  Protection 
Agency;  401  M  Street,  SW;  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 

Today's  proposed  changes  to  the 
NESHAP  should  have  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  changes  consist  of 
new  definitions,  alternative  test 
procedures,  and  clarifications  of 
requirements;  not  additional 
requirements.  Consequently,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

The  HON  rule  promulgated  on  April 
22,  1994  was  considered  "significant" 
under  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  issued  today 
clarify  the  rule  and  do  not  add  any 
additional  control  requirements.  The 
EPA  believes  that  these  amendments 
would  have  a  negligible  impact  on  the 
results  of  the  RIA  and  the  change  is 
considered  to  be  within  the  uncertainty 
of  the  analysis. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  \he  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  28,  1995. 
Carol  M .  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63 
subparts  F,  H  and  I  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Sections  101, 112, 114, 116.  and 
301  of  the  Clean  Air  Act  (42  U.S.C.  7401,  et 
seq.,  as  amended  by  Pub.  L  101-549, 104 
Stat.  2399). 

Subpart  F— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 

Table  1  of  Subpart  F—(  Amended] 

2.  Table  1  of  subpart  F  is  amended  by 
removing  the  entries  for  glycerol  tri- 
(polyoxypropylene)ether,  polyethylene 
glycol,  and  polypropylene  glycol  and 
their  associated  CAS  number  and  group 
number. 

Subpart  H— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks 

3.  Section  63.160  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  63.160    Applicability  and  designation  of 
source. 

«         •         *         •        * 

(c)  If  a  process  unit  subject  to  the 
provisions  of  this  subpart  has 
equipment  to  which  this  subpart  does 
not  apply,  but  which  is  subject  to  a 
standard  identified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  section,  the  owner  or 
operator  may  elect  to  apply  this  subpart 
to  all  such  equipment  in  the  process 
unit.  If  the  owner  or  operator  elects  this 
method  of  compliance,  all  VOC  in  such 
equipment  shall  be  considered,  for 
purposes  of  applicability  and 
compliance  with  this  subpart,  as  if  it 
were  organic  HAP.  Compliance  with  the 
provisions  of  this  subpart,  in  the 
manner  described  in  this  paragraph, 
shall  be  deemed  to  constitute 
compliance  with  the  standard  identified 
in  paragraph  (c)(1)  or  (c)(2)  of  this 
section . 

(1)  40  CFR  part  60  subpart  W,  GGG, 
or  KKK;  or 

(2)  40  CFR  part  61  subpart  F  or  J. 

*  »        *        •        * 

4.  Section  63.161  is  amended  by 
adding  in  alphabetical  order  the 
definitions  "flow  indicator"  and 
"sampling  connection  system"  to  read 
as  follows: 

§63.161    Definitions. 

*  «         *         »         * 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is,  or 
whether  the  valve  position  would  allow 
gas  flow  to  be  present,  in  a  line. 
«        »        *        *        * 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 


process  unit  used  during  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  non-routine  grab  samples  is  not 
considered  a  samphng  connection 
system. 

*  •        «        •        * 

5.  Section  63.163  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§  63.166    Standards:  Pumps  In  light  liquid 
service. 

*  »         »         *        * 

(j)  Any  pump  that  is  designated,  as 
described  in  §63.18l(b)(7)(i)  of  this 
subpart,  as  an  unsafe-to-monitor  pump 
is  exempt  from  the  requirements  of 
paragraphs  (b)  through  (e)  of  this  section 
if: 

(1)  The  owner  or  operator  of  the  pump 
determines  that  the  pump  is  imsafe  to 
monitor  because  monitoring  persormel 
would  be  exposed  to  an  immediate 
danger  as  a  consequence  of  complying 
with  paragraphs  (b)  through  (d)  of  this 
section;  and 

(2)  The  owner  or  operator  of  the  piunp 
has  a  vmtten  plan  that  requires 
monitoring  of  the  pump  as  frequently  as 
practicable  during  safe-to-monitor 
times,  but  not  more  frequently  than  the 
periodic  monitoring  schedule  othenvise 
applicable. 

6.  Section  63.166  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§63.166    Standards:  Sampling  connection 
systems. 

(a)  Each  sampling  connection  system 
shall  be  equipped  with  a  closed-purge, 
closed-loop,  or  closed-vent  system, 
except  as  provided  in  §  63.162(b)  of  this 
subpart.  Gases  displaced  during  filling 
of  the  sample  container  are  not  required 
to  be  collected  or  captured. 

(b)  Each  closed-purge,  closed-loop,  or 
closed-vent  system  as  required  in 
paragraph  (a)  of  this  section  shall: 

(1)  Return  the  purged  process  fluid 
directly  to  the  process  line;  or 

(2)  Collect  and  recycle  the  purged 
process  fluid  to  a  process; 

(3)  Be  designed  and  operated  to 
capture  and  transport  the  purged 
process  fluid  to  a  control  device  that 
complies  with  the  requirements  of 
§63.172  of  this  subpart;  or 

(4)  Collect  and  transprart  the  purged 
process  fluid  to  a  system  or  facility 
identified  in  paragraph  (b)(4)(i).  (ii).  or 
(iii)  of  this  section. 

(i)  A  waste  management  unit  as 
defined  in  §  63 . 1 1 1  of  subpart  G  of  this 
part,  if  the  waste  management  unit  is 
subject  to.  and  operated  in  compliance 
with  the  provisions  of  subpart  G  of  this 
part  applicable  to  group  1  wastewater 
streams. 
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(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  part  264.  265.  or  266;  or 

(iiij  A  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste,  if 
the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261. 

•  •        •        •        * 

7.  Section  63.167  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  63. 1 67    Stsndards:  Open-ended  valves  or 
lines. 

•  *         •         •         * 

(e)  Open-ended  valves  or  lines 
containing  materials  which  would 
autocatalytically  polymerize  or.  would 
prevent  an  explosion,  serious 
overpressure,  or  other  safety  hazard  if 
capped  or  equipped  with  a  double  block 
and  bleed  system  as  sp>ecified  in 
paragraphs  (a)  through  (c)  of  this  section 
are  exempt  from  the  requirements  of 
paragraph  (a)  through  (c)  of  this  section. 

8.  Section  63.168  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§  63. 1 68    Standards:  Valves  In  gas/vapor 
service  and  In  light  liquid  servlca. 

(a)*   •   • 

(3)  The  use  of  monitoring  data 
generated  before  April  22.  1994  to 
qualify  for  less  frequent  monitoring  is 
governed  by  the  provisions  of 
§63. 180(b)(6)  of  this  subpart. 

•  •         •         •         • 

9.  Section  63.172  is  amended  by 
revising  the  first  sentence  of  paragraph 
(j)(l)  to  read  as  follows: 

$  63. 1 72    Standards:  Closed- vsnt  systems 
and  control  devices. 

•  •         •         •         • 

(1)  Install,  set  or  adjust,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 


10.  Section  63.173  is  amended  by 
adding  paragraphs  (h).  (i)  and  (j)  to  read 

as  follows: 

§  63.1 73    Standards:  Agitators  In  gas/vapor 
service  and  In  light  liquid  service. 
•         •         •         »         • 

(h)  Any  agitator  that  is  difficult-to- 
monitor  is  exempt  from  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section  if: 

(1)  The  owner  or  operator  determines 
that  the  agitator  cannot  be  monitored 
without  elevating  the  monitoring 
personnel  more  than  2  meters  a^ve  a 
support  surface  or  it  is  not  accessible  at 
anytime  in  a  safe  manner; 

(2)  The  process  unit  within  which  the 
agitator  is  located  is  an  existing  source 


or  the  owner  or  operator  designates  less 
than  3  percent  of  the  total  number  of 
agitators  in  a  new  source  as  diflicuh-to- 
monitor;  and 

(3)  The  owner  or  operator  follows  a 
written  plan  that  requires  monitoring  of 
the  agitator  at  least  once  per  calendar 
year. 

(i)  Any  agitator  that  is  obstructed  by 
equipment  or  piping  that  prevents 
access  to  the  agitator  by  a  monitor  probe 
is  exempt  from  the  monitoring 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section.  ^ 

(j)  Any  agitator  that  is  designated,  as 
described  in  §63. 181(b)(7)(i)  of  this 
subpart,  as  an  unsafe-to-monitor  agitator 
is  exempt  from  the  requirements  of 
paragraphs  (b)  through  (d)  of  this 
section  if: 

(1)  The  owner  or  operator  of  the 
agitator  determines  that  the  agitator  is 
unsafe  to  monitor  because  monitoring 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  paragraphs  (a)  through 
(d)  of  this  section;  and 

(2)  The  owner  or  operator  of  the 
agitator  has  a  written  plan  that  requires 
monitoring  of  the  agitator  as  frequently 
as  practicable  during  safe-to-monitor 
times,  but  not  more  fr^uently  than  the 
periodic  monitoring  schedule  otherwise 
applicable. 

11.  Section  63.174  is  amended  by 
adding  a  new  paragraph  (b)(4)  and  by 
revising  the  first  sentence  of  paragraph 
(h)(1)  introductory  text  to  read  as 
follows: 

}  63.1 74    Standards:  Connectors  in  gas/ 
vapor  service  and  In  light  liquid  service. 


(b)'  •  • 

(4)  The  use  of  monitoring  data 
generated  before  April  22.  1994  to 
qualify  for  less  frequent  monitoring  is 
governed  by  the  provisions  of 
§  63.180(b)(6). 

(h)(1)  Any  connector  that  is 
inaccessible  or  is  ceramic  or  ceramic- 
lined  (e.g.,  porcelain,  glass,  or  glass- 
hned).  is  exempt  from  the  monitoring 
requirements  of  paragraphs  (a)  and  (c)  of 
this  section  and  from  the  recordkeeping 
and  reporting  requirements  of  §  63.181 
and  §63.182  of  this  subpart.  •   •   ' 
•        •        «         •         * 

12.  Section  63.180  is  amended  by 
redesignating  paragraph  (b)(2)  as 
(b)(2)(i)  and  revising  the  first  sentence  of 
newly  designated  paragraph  (b)(2)(i),  by 
adding  a  paragraph  {b)(2)(ii),  by  revising 
paragraph  (b)(4)(iii),  by  revising 
paragraph  (b)(6)  by  revising  paragraph 
(0(1).  and  by  adding  a  sentence  to 
paragraph  (f)(4)  to  read  as  follows: 


§  63. 1 80    Test  methods  and  procedu  res. 

(b)*   •   • 

(2)(i)  Except  as  provided  for  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
detection  instnmient  shall  meet  the 
jjerformance  criteria  of  Method  21  of  40 
CFR  part  60.  app)endix  A.  except  the 
instrument  response  factor  criteria  in 
section  3.1.2(a)  of  Method  21  shall  be 
for  the  average  composition  of  the 
process  fluid  not  each  individual  VOC 
in  the  stream.  *   *   • 

(ii)  If  no  instrument  is  available  at  the 

plant  site  that  will  meet  the 

performance  criteria  specified  in 

paragraph  (b)(2)(i)  of  this  section,  the 

instrument  readings  may  be  adjusted  by 

multiplying  by  the  average  response 

factor  of  the  process  fluid,  calculated  on 

an  inert-free  basis  as  described  in 

paragraph  (b)(2)(i)  of  this  section. 

(3)*   •   • 
(4).   .   . 

(iii)  The  instrument  may  be  calibrated 
at  a  higher  methane  concentration  than 
the  concentration  specified  for  that 
piece  of  equipment.  The  concentration 
of  the  calibration  gas  may  exceed  the 
concentration  specified  as  a  leak  by  no 
more  than  2,000  parts  per  million.  If  the 
monitoring  instrument's  design  allows 
for  multiple  calibration  scales,  then  the 
lower  scale  shall  be  calibrated  with  a 
calibration  gas  that  is  no  higher  than 
2,000  parts  per  milUon  above  the 
concentration  specified  as  a  leak  and  the 
highest  scale  shall  be  caUbrated  with  a 
caUbration  gas  that  is  approximately 
equal  to  10.000  parts  per  million. 
•        •        »        *         » 

(6)  Monitoring  data  that  do  not  meet 
the  criteria  specified  in  paragraphs 
{b)(l)  through  (b)(5)  of  this  section  may 
be  used  to  qualify  for  less  frequent 
monitoring  under  the  provisions  in 
§  63.168  (d)(2)  and  (d)(3)  or  §63.174 
(b)(3)(ii)  or  (b)(3)(iii)  of  this  subpart 
provided  the  data  meet  the  conditions 
specified  in  paragraphs  (b)(6)(i)  and 
(b)(6)(ii)  of  this  section. 

(i)  The  data  were  obtained  before 
April  22.  1994. 

(ii)  The  departures  from  the  criteria 
specified  in  paragraphs  (b)(1)  through 
(b)(5)  of  this  section  or  from  the 
specified  monitoring  frequency  of 
§  63.168(c)  are  minor  and  do  not 
significantly  affect  the  quaUty  of  the 
data.  Examples  of  minor  departures  are 
monitoring  at  a  slightly  different 
frequency  (such  as  every  6  weeks 
instead  of  monthly  or  quarterly), 
following  the  performance  criteria  of 
section  3.1.2(a)  of  Method  21  of 
Appendix  A  of  40  CFR  part  60  instead 
of  paragraph  (b)(2)  of  this  section,  or 
monitoring  at  a  different  leak  definition 
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if  the  data  would  indicate  the  presence 
or  absence  of  a  leak  at  the  concentration 
specified  in  this  subpeul.  Failure  to  use 
a  calibrated  instrument  is  not 
oonsidered  a  minor  departure. 

•  •        •        •        * 

(0*  *  * 

(1)  The  batch  product-process 
equipment  train  shall  be  pressurized 
with  a  gas  to  a  pressure  less  than  the  set 
pressure  of  any  safety  relief  devices  or 
valves  or  to  a  pressure  slightly  above  the 
operating  pressure  of  the  equipment,  or 
alternatively  the  equipment  shall  be 
placed  under  a  vacuum. 

(2)*   *   * 

(3)*   •   • 

(4)  *  *  •  If  such  a  pressure 
measurement  device  is  not  reasonably 
available,  the  owner  or  operator  shall 
use  a  pressure  measurement  device  with 
a  precision  of  at  least  ±10  percent  of  the 
test  pressure  of  the  equipment  and  shall 
extend  the  duration  of  the  test  for  the 
time  necessary  to  detect  a  pressure  loss 
or  rise  that  equals  a  rate  of  1  psig  per 
hour. 
»        •        •        •        * 

13.  Section  63.181  is  amended  by 
revising  the  introductory  text  in 
paragraph  (b)(7)  and  by  revising 
paragraph  (b)(7)(ii)  to  read  as  follows: 

§63.181     Recordlceeping  requlren>ents. 

•  «         •         *         • 

(b)*  *  • 

(7)  The  following  information 
pertaining  to  all  pumps  subject  to  the 
provisions  of  §63.163(j),  valves  subject 
to  the  provisions  of  §  63.168(h)  £md  (i) 
of  this  subpart,  agitators  subject  to  the 
provisions  of  §  63.173(h)  through  (j). 
and  connectors  subject  to  the  provisions 
of  §63.174  (f)  through  (h)  of  this  subpart 
shall  be  recorded: 

(!)•*•  ,        , 

(ii)  A  list  of  identification  numbers  for 
the  equipment  that  is  designated  as 
difficult  to  monitor,  an  explanation  of 
why  the  equipment  is  difficult  to 
monitor,  and  the  planned  schedule  for 
monitoring  this  equipment. 


Subpart  I— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipment  Leaks 

14.  Section  63.190  is  amended  by 
revising  paragraph  (f),  paragraphs  (g)(1) 
introductory  text  and  (g)(2)  introductory 
text,  by  adding  paragraphs  (g)(3)  and 
(g)(4).  and  revising  paragraph  (i)  to  read 
as  follows: 

§  63. 1 90    Applicability  and  designation  of 
source. 

•        •        *        *        * 


(f)  The  provisions  of  subparts  I  and  H 
of  this  part  do  not  apply  to  research  and 
development  facilities  or  to  bench-scale 
batch  processes,  regardless  of  whether 
the  facilities  or  processes  are  located  at 
the  same  plant  site  as  a  process  subject 
to  the  provisions  of  subpart  I  and  H  of 
this  part. 

(g)(1)  If  an  additional  process  unit 
specified  in  paragraph  (b)  of  this  section 
is  added  to  a  plant  site  that  is  a  major 
source  as  definecJin  section  112(a)  of 
the  Act.  the  addition  shall  be  subject  to  ' 
the  requirements  for  a  new  source  in 
subparts  H  and  I  of  this  part  if: 

•  *        •        •        • 

(2)  If  any  change  is  made  to  a  process 
subject  to  this  subpart,  the  change  shall 
be  subject  to  the  requirements  for  a  new 
source  in  subparts  H  and  I  of  this  part 
if: 

•  •        •        •        • 

(3)  If  an  additional  process  unit  is 
added  to  a  plant  site  or  a  change  is  made 
to  a  process  unit  and  the  addition  or 
change  is  determined  to  be  subject  to 
the  new  source  requirements  according 
to  paragraphs  (g)(1)  or  (g)(2)  of  this 
section: 

(i)  The  new  or  reconstructed  source 
shall  be  in  compliance  vdth  the  new 
source  requirements  of  subparts  H  and 
I  of  this  part  upon  initial  start-up  of  the 
new  or  reconstructed  source  or  by  April 
22. 1994.  whichever  is  later;  and 

(ii)  The  owner  or  operator  of  the  new 
or  reconstructed  source  shall  comply 
with  the  reporting  and  recordkeeping 
requirements  in  subparts  H  and  I  of  this 
part  that  are  applicable  to  new  sources. 
The  applicable  reports  include,  but  are 
not  limited  to: 

(A)  Reports  required  by  §  63.182(b).  if 
not  previously  submitted.  §  63.182(c) 
and  (d)  of  subpart  H  of  this  part;  and 

(B)  Reports  and  notifications  required 
by  subpart  A  of  this  part  that  are 
applicable  to  subparts  H  and  I  of  this 
part,  as  identified  in  §63. 192(a)  of  this 
subpart. 

(4)  If  an  additional  process  unit  is 
added  to  a  plant  site,  if  a  surge  control 
vessel  or  bottoms  receiver  becomes 
subject  to  §  63.170  of  subpart  H.  or  if  a 
compressor  becomes  subject  to  §  63.164 
of  subpart  H.  and  if  the  addition  or 
change  is  not  subject  to  the  new  source 
requirements  as  determined  according 
to  paragraphs  (g)(1)  or  (g)(2)  of  this 
section,  the  requirements  in  paragraphs 
(g)(4)(i)  through  (g)(4)(iii)  of  this  section 
shall  apply.  Examples  of  process 
changes  include,  but  are  not  limited  to. 
changes  in  production  capacity, 
feedstock  type,  or  catalyst  type,  or 
whenever  there  is  replacement,  removal, 
or  addition  of  recovery  equipment.  For 
purposes  of  this  paragraph,  process 


changes  do  not  include:  process  upsets, 
unintentional  temporary  process 
changes,  and  changes  that  are  within  the 
equipment  configuration  and  operating 
conditions  documented  in  the 
Notification  of  Compliance  Status 
required  by  §  63.182(c)  of  subpart  H  of 
this  part. 

(i)  The  added  emission  point(s)  and 
any  emission  point{s)  within  the  added 
or  changed  process  unit  are  subject  to 
the  requirements  of  subparts  H  and  I  of 
this  part  for  an  existing  source; 

(ii)  The  added  emission  point(s)  and 
any  emission  point(s)  within  the  added 
or  changed  process  unit  shall  be  in 
compUance  with  subparts  H  and  I  of 
this  part  by  the  dates  specified  in 
paragraphs  (g)(4)(ii)(A)  or  (g)(4)(ii)(B)  of 
this  section,  as  applicable. 

(A)  If  a  process  unit  is  added  to  a 
plant  site  or  an  emission  point(s)  is 
added  to  an  existing  process  unit,  the 
added  process  unit  or  emission  point(s) 
shall  be  in  compliance  upon  initial 
start-up  of  the  added  process  unit  or 
emission  point(s)  or  by  April  22, 1997, 
whichever  is  later. 

(B)  If  a  surge  control  vessel  or  bottoms 
receiver  becomes  subject  to  §  63.170  of 
subpart  H,  if  a  compressor  becomes 
subject  to  §63.164  of  subpart  H,  or  if  a 
deliberate  operational  process  change 
causes  equipment  to  become  subject  to 
subpart  H  of  this  part,  the  owner  or 
operator  shall  be  in  comphance  upon 
initial  start-up  or  by  April  22.  1997. 
whichever  is  later,  unless  the  owner  or 
operator  demonstrates  to  the 
Administrator  that  achieving 
compUance  will  take  longer  than 
making  the  change.  The  owner  or 
operator  shall  submit  to  the 
Administrator  for  approval  a 
compUance  schedule,  along  with  a 
justification  for  the  schedule.  The 
Administrator  shall  approve  the 
compliance  schedule  or  request  changes 
within  120  calendar  days  of  receipt  of 
the  compUance  schedule  and 
justification. 

(iii)  The  owner  or  operator  of  a 
process  unit  or  emission  point  that  is 
added  to  a  plant  site  and  is  subject  to 
the  requirements  for  existing  sources 
shall  comply  wdth  the  reporting  and 
recordkeeping  requirements  of  subparts 
H  and  I  of  this  part  that  are  appUcable 
to  existing  sources,  including,  but  not 
limited  to,  the  reports  listed  in 
paragraphs  (g)(4)(iii)(A)  and  (g)(4)(ui)(B) 
of  this  section. 

(A)  Reports  required  by  §  63.182  of 
subpart  H  of  this  part;  and 

(B)  Reports  ana  notifications  required 
by  subpart  A  of  this  part  that  are 
appUcable  to  subparts  H  and  I  of  this 
part,  as  identified  in  §  63.192(a)  of  this 
subpart. 
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(i)  If  a  change  that  does  not  meet  the 
criteria  in  paragraph  (gj(4)  of  this 
section  is  made  to  a  process  unit  subject 
to  subparts  H  and  I  of  this  part,  and  the 
change  causes  equipment  to  become 
subject  to  the  provisions  of  subpart  H  of 
this  part,  then  the  owner  or  operator 
shall  comply  with  the  requirements  of 
subpart  H  of  this  part  for  the  equipment 
as  expeditiously  as  practicable,  but  in 
no  event  later  than  3  years  after  the 
equipment  becomes  subject. 

(1)  The  owner  or  operator  shall 
submit  to  the  Administrator  for 
approval  a  compliance  schedule,  along 
with  a  justification  for  the  schedule. 

(2)  The  Administrator  shall  approve 
the  comphance  schedule  or  request 
changes  within  120  calendar  days  of 
receipt  of  the  compliance  schedule  and 
justiHcation.^ 

•  •         •         •         • 

15.  Section  63.191  is  amended  by 
adding  in  alphabetical  order  definitions 
for  "bench-scale  batch  process," 
"process  unit,"  and  "source"  to 
paragraph  (b)  and  revising  the  de^nition 
of  "pharmaceutical  production  process" 
in  paragraph  (b)  to  read  as  follows: 

§63.191     Definitions. 

(b)«** 

Bench-scale  batch  process  means  a 
batch  process  (other  than  a  research  and 
development  facility)  that  is  capable  of 
being  located  on  a  laboratory  bench  top. 
This  bench-scale  equipment  will 
typically  include  reagent  feed  vessels,  a 
small  reactor  and  associated  product 
separator,  recovery  and  holding 
equipment.  These  processes  are  only 
capable  of  producing  small  quantities  of 
product. 

•  •         •         •         • 

Pharmaceutical  production  process 
means  a  process  that  synthesizes 
pharmaceutical  intermediate  or  final 
products  using  carbon  tetrachloride  or 
methylene  chloride  as  a  reactant  or 
process  solvent.  Pharmaceutical 
production  process  does  not  mean 
process  operations  involving 
formulation  activities,  such  as  tablet 
coating  or  spray  coating  of  drug 
particles,  or  solvent  recovery. 

•  *        •        •        • 

Process  unit  means  the  equipment 
assembled  and  connected  by  pipes  or 
ducts  to  process  raw  materials  and  to 
manufacture  a  product.  For  the 
purposes  of  this  subpart,  process  unit 
includes  all  unit  operations  and 
associated  equipment  (e.g.,  reactors  and 
associated  product  separators  and 
recovery  devices),  associated  unit 
operations  (e.g..  extraction  columns), 
any  feed  and  product  storage  vessels. 


and  any  transfer  racks  for  distribution  of 
final  product. 

•         •         •         •         • 

Source  means  the  collection  of 
equipment  listed  in  §  63.190(d)  to  which 
this  subpart  applies  as  determined  by 
the  criteria  in  §63.190.  For  purposes  of 
subparts  H  and  I  of  this  part,  the  term 
affected  source  as  used  in  subpart  A  of 
this  part  has  the  same  meaning  as  the 
term  source  defined  in  ^lis  definition. 

*  0  *  •  • 

IFR  Doc.  95-8201  Filed  4-7-95;  8:45  am) 

MLLMaCOOC  a6«0-60-P 


40  CFR  Part  63 
(AO-FRL-6182-6] 
RIN  2060-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Ottier  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leal(s 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
correct  errors  and  clarify  regulatory  text 
of  the  "National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks,"  which  v/as  issued  as  a  final  rule 
on  April  22,  1994  and  June  6.  1994.  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON.  Because  the  revisions  merely 
correct  errors  and  clarify  regulatory  text 
the  Agency  does  not  anticipate  receiving 
adverse  comments.  Consequently  the 
revisions  are  also  being  issued  as  a 
direct  final  rule  in  the  final  rules  section 
of  this  Federal  Register.  If  no  significant 
adverse  comments  are  timely  received, 
no  further  action  will  be  taken  with 
respect  to  this  proposal  and  the  direct 
final  rule  will  become  final  on  the  date 
provided  in  that  action. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  May  10,  1995, 
unless  a  hearing  is  requested  by  April 
20,  1995.  If  a  hearing  is  requested, 
written  comments  must  be  received  by 
May  25,  1995. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  April  20,  1995.  If  a  hearing  is 


held,  it  will  take  place  on  April  25, 
1995.  beginning  at  10:00  a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted.(in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket    * 
and  Information  Center  (6102), 
Attention  Docket  Number  A-90-20  (see 
docket  section  below),  room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SVV,  Washington.  D.C. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Kim  Teal,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.  27711. 
telephone  (919)  541-5580. 

Docket.  Dockets  No.  A-90-20  and  A- 
89-10.  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  are  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall,  room  M-1500,  first 
floor,  401  M  Street  SW,  Washington,  EX: 
20460,  or  by  calling  (202)  260-7548  or 
260  -7549.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards.  Research 
Triangle  Park,  North  Carohna  27711, 
telephone  number  (919)  541-5254. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
significant  adverse  comments  are  timely 
received  on  any  provision,  that 
provision  of  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  on  that  provision  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  relevant  portions  of  this 
proposed  rule.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  proposed  rule,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
provisions,  see  the  information 
provided  in  the  direct  final  rule  in  the 


final  rules  section  of  this  Federal 
Register. 

Executive  Order  12866  Review 

The  HON  rule  promulgated  on  April 
22,  1994  was  considered  "significant" 
under  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  Today's  proposed  revisions 
clarify  the  rule  and  do  not  add  any 
additional  control  requirements.  "The 
EPA  believes  that  these  revisions  would 
have  a  negligible  impact  on  the  results 
of  the  RIA  and  the  change  is  considered 
to  be  within  the  uncertainty  of  the 
analysis. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  Che  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  28,  1995. 
Carol  M.  Browner, 

Administrator. 

(FR  Doc.  95-8200  Filed  4-7-95;  8:45  ami 
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40  CFR  Part  799 
[OPPTS-421 1 1 E.  FRL-4927-8] 

RIN  207a-AB94 

Test  Rule;  Office  of  Water  Chemicals 
Proposed  Withdrawal  of  Certain 
Testing  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule^ 

SUMMARY:  EPA  is  proposing  to  withdraw 
certain  testing  requirements  for  two  of 
the  chemical  substances  listed  in  the 
Office  of  Water  chemicals  test  rule 
published  in  the  Federal  Register  of 
November  10,  1993  (58  FR  59667).  EPA 
required  specified  health  effects  testing 
for  the  two  chemical  substances  because 
the  substances  are  produced  in 
substantial  quantities  and  there  may  be 
substantial  exposure  to  these 
substemces,  there  are  insufficient  data  to 
determine  or  predict  the  health  effects 
from  exposure  to  these  substances  in 


drinking  water,  and  the  testing  required 
is  necessary  to  determine  or  predict 
these  health  effects.  EPA  believes  that 
data  recently  made  available  to  it  are 
sufficient  to  determine  or  predict  the 
health  effects  posed  by  short  and  long- 
term  exposures  to  1,1-dichloroethane  in 
drinking  water  and  are  sufficient  to 
determine  or  predict  the  health  effects 
posed  by  long-term  exposures  to  1,1,2,2- 
tetrachloroethane  in  drinking  water. 
Therefore,  EPA  is  proposing  the 
withdrawal  of  the  90-day  subchronic 
testing  requirement  for  1,1,2,2- 
tetrachloroethane  and  the  90-day  and 
14-day  testing  requirements  for  1,1- 
dichloroethane. 

DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  May  10. 
1995. 

ADDRESSES:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPPTS-421  HE)  in  triplicate 
to:  TSCA  Document  Receipts  Office 
(Mail  stop  7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  ET  G-99,  401  M 
St.,  SW.,  Washington,  DC,  20460.  A 
public  version  of  the  administrative 
record  supporting  this  action,  without 
confidential  business  information,  is 
available  for  inspection  at  the  above 
address  from  12  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Willis,  Acting  Director, 
Envirorunental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  withdraw  the  90-day 
subchronic  testing  requirement  for 
1,1,2.2-tetratchloroethane  and  the  90- 
day  and  14-day  testing  requirements  for 
1,1-dichloroethane  in  the  Office  of 
Water  chemicals  test  rule  referenced 
above. 

\.  Proposed  Modification 

Pursuant  to  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA).  EPA 
proposed  a  test  rule  in  the  Federal 
Register  of  May  24,  1990  (55  FR  21393) 
and  finalized  the  test  rule  in  the  Federal 
Register  of  November  10,  1993  (58  FR 
59667),  finding  that  four  chemical 
substances;  chloroethane  (CAS  No.  75- 
00-3);  1,1-dichloroethane  (CAS  No.  75- 
34-3);  1,1.2,2-tetrachloroethane  (CAS 
No.  79-34-5);  and  1,3,5- 
trimethylbenzene  (CAS  No.  108-67-8) 
are  produced  in  substantial  quantities 
and  that  there  may  be  substantial 
exposure  to  these  substances,  that  there 
are  insufficient  data  to  determine  or 
predict  the  health  effects  from  short  and 


long-term  exposures  to  the  substances  in 
drinking  water,  and  that  testing  is 
required  to  determine  or  predict  the 
health  effects  from  short  and  long-term 
exposures.  Thus,  EPA  required  subacute 
toxicity  (oral  14-day  repeated  dose)  and 
subchronic  (oral  90-day)  toxicity  tests. 
The  data  from  these  studies  would  be 
used  to  develop  Health  Advisories 
(HA's)  for  the  four  unregulated  drinking 
water  contaminants  that  are  monitored 
under  section  1445  of  the  Safe  Drinking 
Water  Act  (SDWA). 

EPA  has  recently  received  requests  to 
withdraw  all  or  part  of  the  testing 
required  for  two  substances,  1,1- 
dichloroethane  and  1,1,2,2- 
tetrachloroethane.  On  June  28,  1994,  the 
Halogenated  Solvents  Industry  Alliance 
(HSIA)  requested  that  EPA  revoke  the 
subchronic  (oral  90-day)  toxicity  test 
requirements  for  1,1,2.2- 
tetrachloroethane  (Ref.  1).  This  request 
was  based  on  the  availability  of  a  90- 
day  subchronic  toxicity  drinking  water 
study  of  1,1,2,2-tetrachloroethane 
conducted  in  rats  and  mice  by  the 
National  Toxicology  Program  (Ref.  2). 
EPA  reviewed  this  study  and  believes 
that  the  study  is  sufficient  to  meet  the 
9Q-day  subchronic  toxicity  test  required 
under  the  test  rule  and  to  establish  long- 
term  Health  Advisories  for  the  Office  of 
Water  (OW)  (Ref.  3).  Therefore,  EPA 
believes  it  is  appropriate  to  withdraw 
the  90-day  subchronic  testing 
requirements  for  1,1,2,2- 
tetrachloroethane. 

HSIA  also  requested  that  EPA 
withdraw  the  14-  and  90-day 
subchronic  toxicity  testing  required 
under  the  test  rule  for  1,1- 
dichloroethane.  This  request  was  based 
on  a  study  conducted  by  Muralidhara  et 
al.  (Ref.  6)  that  characterizes  the  acute 
(24  hour),  subacute  (5  and  10  4ays),  and 
the  subchronic  (90  days)  toxicity 
potential  of  1,1-dichloroethane.  EPA 
reviewed  the  study  and  befieves  the 
study  is  sufficient  to  determine  or 
predict  both  the  short  and  long-term 
effects  of  exposure  to  1,1-dichloroethane 
(Ref.  7).  Therefore,  EPA  believes  it  is 
appropriate  to  withdraw  both  the  14- 
and  90-dav  subchronic  toxicity  tests 
required  for  1,1-dichloroethane  under 
the  test  rule  for  the  OW  substances. 

EPA  is  providing  30  days  from 
publication  of  this  proposed 
modification  for  submission  of  vmtten 
comments  on  the  elimination  of  the 
subchronic  toxicity  (oral  90-day)  test 
requirement  for  1,1,2.2- 
tetrachloroethane  and  of  both  the 
subacute  (oral  14-day  repeated  dose) 
and  subchronic  (oral'go-day)  toxicity 
test  requirements  for  1.1,2.2- 
tetrachloroethane.  If  the  30  day  deadline 
passes  and  no  public  comments  have 
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been  received  that  cause  a  change  in  the 
position  set  forth  in  this  Notice,  EPA 
will  grant  the  proposed  modification  to 
delete  these  tests  and  publish  a  notice 
to  the  effect  in  the  Federal  Register. 

n.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
that  certain  information  claimed  as 
confidential  business  information  must 
label  the  specific  information  claimed  as 
confidential  by  circling,  bracketing,  or 
underlining  it,  and  marking  it 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file  without  further  notice  to  the 
submitter.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
confidential  comments  must  prepare 
and  submit  a  public  version  of  the 
conunents  for  the  EPA  public  file. 

III.  Rulemaking  Record 

EPA  has  established  a  docket  for  this 
rulemaking  (docket  number  OPPTS- 
4211  IE).  Currently,  this  docket  contains 
the  basic  information  considered  by 
EPA  in  developing  this  proposal. 

A  public  version  of  the  record,  from 
which  all  information  claimed  as  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  B-607,  NE  Mall, 
401  M  St.,  SW.,  Washington.  DC.  20460, 
from  12  noon  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  record  includes  the  following 
information: 

(1)  Halogenated  Solvents  Industry  Alliance 
(HSIA).  Letter  from  Peter  Voytek,  Ph.D.  to 
Connie  Mfllgrove,  USEPA  entitled  "Request 
for  Modification  of  Study  Requirements". 
(June  28.  1994). 

(2)  National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  Letter  from 
William  Eastin,  Ph.D.  to  Roger  Nelson. 
USEPA  (July  7,  1994)  with  two  attachments: 

(a)  Pathco.  "Chairperson's  Report  Structure 
Activity  Relationship  Studies  of  Halogenated 
Ethane-Induced  Accumulation  of  Alpha-2U- 
Globulin  in  the  Male  Rat  Kidney:  Part  A.  B. 
C.  -Studies  Conducted  in  F344  Rats  at 
Microbiological  Associates". 

(b)  Microbiological  Associates.  Inc.  Final 
Report  Study  Nos.  03554.11  -  03554.12, 
1.1,2.2-Tetrachloroefhane  (TCE). 

(3)  USEPA.  Memorandum  from  Bruce 
Mintz  to  Roger  Nelson  "Request  for  Office  of 
Water  Recommendation  for  Approval/ 
Disapproval  of  28  )un  1994  HSIA  Request  for 
Modification  of  Test  Standards  for  1,1- 
Dichloroethane  and  1,1,2,2- 
Tetrachloroethane  (Office  of  Water  Test 
Rule)". 

(4)  Voytek.  P.  Note  (Fax)  to  Roger  Nelson 
entitled  "Preliminary  Testing  of  1,1- 


Dichloroethane  in  Drinking  Water".  (Aug.  3. 
1994) 

(5)  Unpublished.  Original  Draft  of  Report 
to  EPA  HERL.  Cincinnati  in  1986.  James  V. 
Bruckner,  Ph.D.  (Undated). 

(6)  Muralidhara.  S..  R.  Ramanathan.  C.E. 
Dallas  and  J.V.  Bruckner.  "Acute.  Subacute 
and  Subchronic  Oral  Toxicity  Studies  of  1.1- 
Dichloroethane  [DCE)  in  Rats".  Society  of 
Toxicology  Abstract.  ( 1 986) . 

(7)  USEPA.  Memorandum  from  Krishan 
Khanna  to  Roger  Nelson  "Review  of  1.1- 
Dichloroethane  (DCE)  Data  (TSCA  Test  Rule 
for  Office  of  Water  Chemicals)."  Nov.  15. 
1994 

rV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  I  certify  that  this 
test  rule,  if  promulgated,  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  the  proposed  amendment 
would  relieve  a  regulatory  obligation  to 
conduct  certain  chemical  tests. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  proposed  test  rule  under  the 
provisions  of  the  Paperwork  Reduction 


Act  of  1980,  44  U.S.C.  3501  et  seq..  and 
has  assigned  OMB  Control  number 
2070-0033. 

This  proposed  rule  would  reduce  the 
public  reporting  burden  associated  with 
the  testing  requirement  under  the  final 
test  rule.  A  complete  discussion  of  the 
reporting  burden  is  contained  at  58  FR 
59680. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export. 
Environmental  protection,  Hazardous 
substances.  Health  effects.  Laboratories, 
Provisional  testing.  Reporting  and 
recordkeeping  requirements.  Testing. 
Incorporation  by  reference. 

Authority:  15  U.S.C.  2603 

Dated:  March  31.  1995. 

L)nui  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR, 
chapter  I,  subchapter  R,  part  799  be 
amended  as  follows: 

PART  799  —  [AMENDED]  . 

a.  The  authority  citation  for  part  799 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2601,  2603,  2611, 
2625. 

b.  In  §799.5075  by  revising 
paragraphs  (a)(1),  (c)(l)(i)(A), 
(c)(2)(i)(A),  and  (d)(1)  to  read  as  follows: 

§799.5075  Drinking  water  contaminants 
subject  to  testing. 

(a)  •     •     * 

(1)  Chloroethane  (CAS  No.  75-00-3), 
1,1.2.2-tetrachloroethane  (CAS  No.  79- 
34-5),  and  1,3,5-trimethylbenzene  (CAS 
No.  108-67-8)  shall  be  tested  as 
appropriate  in  accordance  with  this 
section. 
•  •  •  «  » 

(c)  *     *     * 

(D*    *    * 

(i)*     •     * 

(A)  An  oral  14-day  repeated  dose 
toxicity  test  shall  be  conducted  with 
chloroethane,  1,1 ,2,2-tetrachloroethane, 
and  1,3,5-trimethylbenzene  in 
accordance  with  §798.2650  of  this 
chapter  except  for  the  provisions  in 
§§798.2650(a);  (b)(1);  (c);  (e)(3),  (4)(i). 
(5).  (6),  (7)(i),  (iv),  (v),  (8)(vii).  (9)(i)(A), 
(B),  (ll)(v);  and  (f){2)(i).  Each  substance 
shall  be  tested  in  one  mammalian 
species,  preferably  a  rodent,  but  a  non- 
rodent  may  be  used.  The  species  and 
strain  of  animals  used  in  this  test  should 
be  the  same  as  those  used  in  the  90-day 
subchronic  test  required  in  paragraph 
(c)(2)(i)  of  this  section.  The  tests  shall  be 
performed  using  drinking  water. 
However,  if,  due  to  poor  stability  or 
palatability.  a  drinking  water  test  is  not 
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feasible  for  a  given  substance,  that 
substance  shall  be  administered  either 
by  oral  gavage,  in  the  diet,  or  in 
capsules. 

•  *  *  •  » 

(2)*     •     • 

(i)*     *     * 

(A)  An  oral  90-day  subchronic 
toxicity  test  shall  be  conducted  with 
chloroethane  and  1,3,5- 
trimethylbenzene  in  accordance  with 
§798.2650  of  this  chapter  except  for  the 
provisions  in  §798.2650(e)(3),  (7)(i),  and 
(ll)(v).  The  tests  shall  be  performed 
Using  drinking  water.  However,  if,  due 
to  poor  stability  or  palatability,  a 
drinking  water  test  is  not  feasible  for  a 
given  substance,  that  substance  shall  be 
administered  either  by  oral  gavage,  in 
the  diet,  or  in  capsules. 

•  •  *  •  • 

(d)  *     •     *  (1)  This  section  is 
efi'ective  on  December  27, 1993,  except 
for  paragraphs  (a)(1),  (c)(l)(i)(A),  and 
(c)(2)(i)(A).  Paragraphs  (a)(1). 
(c)(l)(i)(A),  and  (c)(2){i)(A)  are  effective 
(insert  date  44  days  after  publication  of 
the  final  rule  in  the  Federal  Register). 

•  *  »  •  * 

(FR  Doc.  95-8734  Filed  4-7-95;  8:45  am] 
BILUNO  CODE  66«O-«0-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3100 

[WO-«10-00-4110-2411] 

RIN  1004-AC26 

Promotion  of  Development,  Reduction 
of  Royalty  on  Heavy  Oil 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  issuing  this 
proposed  rule  to  amend  the  regulations 
relating  to  the  waiver,  suspension,  or 
reduction  of  rental,  royalty,  or  minimum 
royalty.  This  amendment  would 
establish  the  conditions  under  which 
the  operators  of  properties  that  produce 
"heavy  oil"  (crude  oil  with  a  gravity  of 
less  than  20  degrees)  can  obtain  a 
reduction  in  the  royalty  rate.  This  action 
is  being  taken  to  encourage  the 
operators  of  Federal  heavy  oil  leases  to 
place  marginal  or  uneconomical  shut-in 
oil  wells  back  in  production,  provide  an 
economic  incentive  to  implement 
enhanced  oil  recovery  projects,  and 
delay  the  plugging  of  these  wells  until 
the  maximum  amount  of  economically 


recoverable  oil  can  be  obtained  from  the 
reservoir  or  field.  The  BLM  believes  that 
this  amendment  will  result  in 
substantial  additional  revenue  for  the 
States  and  Federal  Government, 
increase  the  cumulative  amount  of 
domestic  oil  production  from  existing 
wells,  increase  the  percentage  of  oil 
recovery  from  presently  developed 
reservoirs,  minimize  the  necessity  of 
drilling  new  wells  with  their  additional 
environmental  impacts,  assist  in 
reducing  the  national  balance  of  trade 
deficit,  and  help  promote  stability  in  the 
jobs  and  services  related  to  the  domestic 
oil  industry. 

DATES:  Comments  should  be  submitted 
by  Jime  9, 1995.  Comments  postmarked 
after  this  date  may  not  be  considered  as 
part  of  ihe  decisionmaking  process  in 
issuance  of  a  final  rule. 
ADDRESSES:  Comments  should  be  sent 
to:  Ehrector  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Building,  1849  C  SXieel,  N.W., 
Washington.  D.C.  20240.  Comments  will 
be  available  for  public  review  in  Room 
5555  at  the  above  address  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.). 
Monday  through  Friday. 
FOR  FURTHER  INFORMATJON  CONTACT:  Dr. 
John  W.  Bebout,  Bureau  of  Land 
Management,  (202)  452-0340. 
SUPPLEMENTARY  INFORMATION:  Existing 
section  3103.4-1  of  Title  43,  Code  of 
Federal  Regulations,  provides  two  forms 
of  Federal  oil  and  gas  royalty  reduction: 
on  a  case-by-case  basis  upon 
application,  and  for  stripper  wells.  In 
order  to  encourage  the  greatest  ultimate 
recovery  of  oil  or  gas  and  in  the  interest 
of  conservation,  the  Secretary,  upon  a 
determination  that  it  is  necessary  to 
promote  development,  or  that  a  lease 
cannot  be  successfully  operated  under 
the  terms  provided  therein,  may  reduce 
the  royalty  on  an  entire  leasehold  or  any 
portion  thereof.  The  provision 
concerning  stripper  well  properties 
allows  royahy  reduction  for  properties 
that  produce  an  average  of  less  than  1 5 
barrels  of  oil  per  eligible  well  per  well- 
day. 

The  Bureau  of  Land  Management 
(BLM)  has  reason  to  believe  that 
additional  royalty  relief  for  producers  of 
heavy  crude  oil  may  be  necessary  to 
maintain  current  levels  of  development, 
promote  investment  in  enhanced 
recovery  efforts,  and  encourage 
maximum  recovery  of  the  resource,  thus 
warranting  royalty  reduction  under 
Section  39  of  the  Mineral  Leasing  Act 
(30  U.S.C.  209). 

Fluctuating  oil  prices,  combined  with 
high  production  costs,  have  resulted  in 
an  imcertain  economic  future  for 
producers  of  low  gravity  crude  oil.  As 


recently  as  last  January,  California 
producers  of  heavy  crude  were  spending 
between  $9  and  $10  to  produce  a  barrel 
of  crude  oil  that  was  typically  selling  for 
between  $8.50  and  $9  per  barrel  (from 
data  provided  by  the  Conservation 
Commission  of  California  Oil  and  Gas 
Producers).  When  depreciation, 
depletion,  and  amortization  costs  were 
considered,  nearly  69%  of  the  state's 
production  was  uneconomic  and  more 
than  13,000  industry  and  industry- 
related  jobs  were  at  risk  (California 
Independent  Petroleum  Association). 

Heavy  crude  oil  prices  have  recently 
risen  to  the  point  that  the  immediate 
crisis  in  California  has  passed.  Many  of 
the  heavy  oil  properties  remain  only 
marginally  economic,  however,  and  are 
vulnerable  to  future  down-turns  in  oil 
prices.  As  many  as  two-thirds  of  the 
marginal  properties  could  be  lost  during 
a  period  of  sustained  low  oil  prices 
(National  Petroleum  Council  Committee 
on  Marginal  Wells/Executive 
Summary — Draft).  The  danger  in  losing 
these  wells  is  that,  although  production 
from  individual  wells  may  be  small, 
their  collective  loss  would  be 
significant.  The  United  States  would 
lose  the  opportimity  to  take  advantage 
of  new  technologies  being  developed  by 
the  Department  of  Energy  tDOE)  and 
industry,  and  the  remaining  recoverable 
reserves  would  be  lost. 

This  proposed  rule  would  preserve 
the  contribution  of  marginal  producers 
of  heavy  crude  oil  to  the  national 
reserve  base.  As  a  result  of  this  relief, 
more  wells  should  stay  on  line  (even  in 
periods  of  depressed  oil  prices),  fewer 
recoverable  reserves  should  be  lost,  and 
there  will  be  less  adverse  economic 
impact  on  States  and  local  communities. 

The  DOE  has  modeled  the  BLM's 
proposed  royalty  rate  reduction  for 
heavy  crude  oil.  It  is  DOE's  conclusion 
that  the  proposal  will  benefit  all 
producers  of  heavy  oil  while  remaining 
revenue  neutral  to  all  oil  producing 
States  except  California  (California 
contains  the  majority  of  the  nation's 
heavy  oil  reserves).  Assimiing  a  West 
Texas  Intermediate  Crude  oil  price  of 
$20  per  barrel — a  price  consistent  with 
recent  oil  markets — the  proposal  can  be 
expected  to  increase  recoverable 
reserves  in  California  by  around  72 
percent,  from  132.8  million  barrels  to 
228.5  million  barrels. 

A  provision  of  the  proposed  rule 
provides  for  the  termination  of 
individual  royalty  reductions  should  the 
average  price  of  West  Texas 
Intermediate  Crude  oil  rise  to  a  level 
greater  than  $24  per  barrel  for  a  period 
of  at  least  6  consecutive  months.  This 
provision  is  intended  to  ensure  that 
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royalty  relief  is  only  provided  during 
periods  of  low  market  prices. 

The  proposed  rule  establishes  a 
sliding  scale  royalty  rate  for  qualifying 
heavy-oil-producing  properties.  The 
sliding  scale  is  intended  to  somewhat 
offset  the  reduced  prices  paid  for  oil  as 
oil  gravity  decreases.  The  reduced 
royalty  rate  applies  to  qualifying  heavy 
oil  properties  rather  than  individual 
wells,  because  production  is  normally 
not  measured  for  individual  oil  wells, 
and  is  based  on  the  average  gravity  of 
the  oil  weighted  by  the  production  of 
heavy  oil  from  each  well  within  the 
property.  A  weighted  average  gravity  is 
used  to  prevent  gravity  manipulation  by 
selectively  producing  wells  on  a 
property  with  heavier  gravity  crude. 
Using  a  weighted  average  of  oil  gravity 
encourages  maximum  recovery  from  all 
wells  within  a  property  by  removing  the 
economic  advantage  of  selective 
production. 

The  rule  provides  that  either  the 
operator  (as  defined  at  43  CFR  3100.0- 
5)  or  the  payor  (as  defined  at  30  CFR 
208.2)  must  calculate  the  weighted 
average  gravity  of  the  oil— measured  on 
the  American  Petroleum  Institute  (API) 
scale — produced  from  a  property  every 
12  months  to  determine  the  appropriate 
royalty  rate.  In  no  case,  however,  would 
the  royalty  rate  exceed  the  rate 
established  by  the  terms  of  the  lease. 

The  section  amended  by  this 
proposed  rule  also  provides  for  royalty 
rate  reductions  for  stripper  oil  wells. 
Many  provisions  of  this  proposed  rule 
are  essentially  the  same  as  the 
provisions  of  the  existing  regulations 
that  pertain  to  stripper  wells,  except 
that  references  to  "stripper  well"  have 
been  replaced  with  "heavy  oil  well." 
The  similarity  between  the  existing 
provisions  pertaining  to  stripper  wells 
and  the  provisions  of  this  proposed  rule 
could  allow  for  some  restructuring  of 
section  43  CFR  3103.4-1  to  reduce  the 
overall  regulatory  text  and  to  increase 
clarity.  The  public  is  invited  to 
comment  on  whether  reorganizing  43 
CFR  3103.4-1  should  be  considered  in 
preparing  the  final  heavy  oil  royalty 
reduction  rule. 

The  principal  author  of  this  proposed 
rule  is  Dr.  John  W.  Bebout.  Senior 
Technical  Specialist.  Fluids  Group, 
assisted  by  the  Regulatory  Management 
Team.  Bureau  of  Land  Management. 

It  is  hereby  determined  that  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  is  required. 
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This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  BLM  has  determined  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
This  is  because  the  proposed  royalty 
rate  reduction  is  voluntary,  requires  no 
additional  paperwork,  and  applies  to  all 
operators  regardless  of  size. 
Additionally  the  BLM  has  determined, 
under  Executive  Order  12630.  that  the 
rulemaking  will  not  cause  a  taking  of 
private  property. 

The  BLM  has  certified  that  these 
regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  information  collection 
requirements  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  numbers  1010- 
0090  and  1004-0145. 


office.  It  must  contain  the  serial  number 
of  the  leases,  the  names  of  the  record 
title  holders,  operating  rights  owTiers 
(sublessees),  and  operators  for  each 
lease,  the  description  of  lands  by  legal 
subdivision  and  a  description  of  the 
relief  requested. 


List  of  Subjects  for  43  CFR  Part  3100 

Land  Management  Bureau.  Public 
Lands — mineral  resources.  Oil  and  gas 
production.  Mineral  royalties. 

On  March  30.  1995.  an  outdated 
version  of  this  proposed  rule  was 
published  in  the  Federal  Register  (60 
FR  16424)  by  mistake.  That  proposed 
rule  publication  is  hereby  withdrawn, 
and  this  version  is  published  in  its 
place. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authorities 
cited  below.  Part  3100,  Group  3100, 
Subchapter  C,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  3100— OIL  AND  GAS  LEASING 

1.  The  authority  citation  for  part  3100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  181.  et  seq..  30  U.S.C. 
351-359. 

Subpart  3103— Fees,  Rentals  and 
Royalty 

2.  Section  3103.4-1  is  amended  by 
revising  paragraph  (b)(1).  redesignating 
paragraph  (e)  as  paragraph  (g).  and 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

i  3103.4-1    Waiver,  suspension,  or 

reduction  of  rental,  royalty  or  minimum 

royalty. 

•         •         •         «         • 

(b)(1)  An  application  for  the  benefits 
under  paragraph  (a)  of  this  section  on 
other  than  stripper  oil  well  leases  or 
heavy  oil  properties  must  be  filed  by  the 
operator/payor  in  the  proper  BLM 


(e)(1)  A  heavy  oil  well  property  is  any 
Federal  lease  or  portion  thereof 
segregated  for  royalty  purposes,  a 
communitization  area,  or  a  unit 
participating  area,  operated  by  the  same 
operator,  that  produces  crude  oil  with  a 
weighted  average  gravity  of  less  than  20 
degrees  as  measured  on  the  American 
Petroleum  Institute  (API)  scale. 

(2)  An  oil  completion  is  a  completion 
from  which  the  energy  equivalent  of  the 
oil  produced  exceeds  the  energy 
equivalent  of  the  gas  produced 
(including  the  entrained  liquefiable 
hydrocarbons)  or  any  completion 
producing  oil  and  less  than  60  MCF  of 
gas  per  day. 

(f)  Heavy  oil  well  property  royalty  rate 
reductions  will  be  administered 
according  to  the  following  requirements 
and  procedures. 

(1)  The  Bureau  of  Land  Management 
requires  no  specific  application  form  for 
the  benefits  under  paragraph  (a)  of  this 
section  for  heavy  oil  well  properties. 
However,  the  operator/payor  must 
notify,  in  writing,  the  proper  BLM  office 
that  it  is  seeking  a  heavy  oil  royalty  rate 
reduction.  The  letter  must  contain  the 
serial  number  of  the  affected  leases  (or, 
as  appropriate,  the  communitization 
agreement  number  or  the  unit  agreement 
name);  the  names  of  the  operators  for 
each  lease:  the  calculated  new  royalty 
rate  as  determined  under  paragraph 
(f)(2)  of  this  section;  and  copies  of  the 
Purchaser's  Statements  (sales  receipts) 
to  document  the  weighted  average  API 
gravity  for  a  property. 

(2)  The  operator  must  determine  the 
weighted  average  API  gravity  for  a 
property  by  averaging  (adjusted  to  rate 
of  production)  the  API  gravities  reported 
on  the  operator's  Purchaser's  Statement 
for  the  last  3  calendar  months  preceding 
the  operator's  written  notice  of  intent  to 
seek  a  royalty  rate  reduction,  during 
each  of  which  at  least  one  sale  was  held. 
This  is  shown  in  the  following  3 
illustrations: 

(i)  If  a  property  has  oil  sales  every 
month  prior  to  requesting  the  royalty 
rate  reduction  in  October  of  1994.  the 
operator  must  submit  Purchaser's 
Statements  for  July.  August,  and 
September  of  1994; 

(ii)  If  a  property  has  sales  only  every 
6  months,  during  the  months  of  March 
and  September,  prior  to  requesting  the 
rate  reduction  in  October  of  1994.  the 


operator  must  submit  Purchaser's 
Statements  for  the  months  of  September 
1993.  and  March  and  September  1994; 
and 


(iii)  If  a  property  has  multiple  sales 
each  month,  the  operator  must  submit 
Purchaser's  Statements  for  every  sale  for 
the  3  entire  calendar  months 


immediately  preceding  the  request  for  a 
rate  reduction. 

(3)  The  following  equation  must  be 
used  by  the  operator/payor  for 
calculating  the  weighted  average  API 
gravity  for  a  heavy  oil  well  property: 


(V,  xG,)  +  (V,  xG,)-(-(V„xGJ^ 

^^ LL_v_J 2j_v_!l "2  =  Weighted  Average  API  gravity  for  a  property 


V,-hV,+V„ 


Where: 

Vi  =  Average  Production  (bbls)  of  Well 

#1  over  the  last  3  calendar  months 

of  sales 
Vi  =  Average  Production  (bbls)  of  Well 

#2  over  the  last  3  calendar  months 

of  sales 
V„  =  Average  Production  (bbls)  of  each 

additional  well  (V3.  V4.  etc.)  over 

the  last  3  calendar  months  of  sales 


Gi  =  Average  Gravity  (degrees)  of  oil 
produced  from  Well  #1  over  the  last 
3  calendar  months  of  sales 

G2  =  Average  Gravity  (degrees)  of  oil 
produced  from  Well  #2  over  the  last 
3  calendar  months  of  sales 

Gn  =  Average  Gravity  (degrees)  of  each 
additional  well  {G3.  G4.  etc.)  over 
the  last  3  calendar  months  of  sales 


Example:  Lease  "A"  has  3  wells 
producing  at  the  following  average  rates 
over  3  sales  months  vdth  the  following 
associated  average  gravities:  Well  #1. 
4.000  bbls.  13"  API;  Well  #2.  6000  bbls. 
21"  API;  Well  #3,  2,000  bbls,  14'  /\PI. 
Using  the  equation  above — 


(4,000xl3)-t-(6,000x21)  +  a,000xM)^  17.2  Weighted  Average 

~  API  gravity  for  property 


(4,000-1- 6,000 -t- 2,000) 


(4)  For  those  properties  subject  to  a 
communitization  agreement  or  a  unit 
participating  area,  the  weighted  average 
API  oil  gravity  for  the  lands  dedicated 
to  that  specific  communitization 
agreement  or  unit  participating  area 
must  be  determined  in  the  manner 
prescribed  in  paragraph  (f)(3)  of  this 
section  and  assigned  to  all  property 
subject  to  Federal  royalties  in  the 
communitization  agreement  or  unit 
participating  area. 

(5)  The  operator/payor  must  use  the 
following  procedures  in  order  to  obtain 
a  royalty  rate  reduction  under  this 
section: 

li]  Qualifying  royalty  rate 
determination. 

(A)  The  operator/payor  must  calculate 
the  weighted  average  API  gravity  for  the 
property  proposed  for  the  royalty  rate 
reduction  in  order  to  verify  that  the 
property  qualifies  as  a  heavy  oil  well 
property. 

(B)  Properties  that  have  removed  or 
sold  oil  less  than  3  times  in  their 
productive  life  may  still  qualify  for  this 
royalty  rate  reduction.  However,  no 
further  reductions  will  be  granted  until 
the  property  has  a  sales  history  of  at 
least  3  production  months  (see 
paragraph  (f)(5)(iii)  of  this  section). 

(ii)  Calculating  the  qualifying  royalty 
rate.  If  the  Federal  leases  or  portions 
thereof  (e.g.,  communitization  or  unit 
agftements)  qualify  as  heavy  oil 
property,  the  operator/payor  must  use 
the  weighted  average  API  gravity 
rounded  down  to  the  nearest  whole 


degree  (e.g.,  11.7  degrees  API  becomes 
11  degrees),  and  determine  the 
appropriate  royalty  rate  from  the 
following  table: 

Royalty  Rate  Reduction  for 
Heavy  Oil 


Weighted  average 
API  gravity  (degrees) 

RoyaKy  rate  (percent) 

6 

0.5 

7 

1.4 

8 

22 

9 

3.1 

10 

3.9 

11 

4.8 

12 

5.6 

13 

6.5 

14 

7.4 

15 

62 

16 

9.1 

17 

9.9 

18 

10.8 

19 

11.6 

20 

12.5 

(iii)  New  royalty  rate  effective  date. 
.The  new  royalty  rate  will  be  effective  on 
the  first  day  of  production  2  months 
after  BLM  receives  notification  by  the 
operator/payor.  The  rate  will  apply  to 
all  oil  production  from  the  property  for 
the  next  12  months.  If  the  API  oil 
gravity  is  20  degrees  or  greater,  the 
royalty  rate  will  be  the  rate  in  the  lease 
terms. 

(iv)  Royalty  rate  determinations  in 
subsequent  years.  (A)  At  the  end  of  each 
12-month  period,  beginning  on  the  first 
day  of  the  calendar  month  the  royalty 


rate  reduction  went  into  effect,  the 
operator/payor  must  determine  the 
weighted  average  API  oil  gravity  for  the 
property  for  that  f)eriod.  The  operator/ 
payor  must  then  determine  the  royalty 
rate  for  the  following  year  using  the 
table  in  paragraph  (n(5){ii)  of  this 
section. 

(B)  The  operator/payor  must  compare 
the  newly  determined  royalty  rate  to  the 
initial  qualifying  royalty  rate.  The 
operator/payor  must  notify  BLM  of  its 
determinations  under  this  paragraph 
and  paragraph  (A)  of  this  §3103.1- 
4(f)(5)(iv).  The  new  royalty  rate  will  not 
become  effective  until  the  first  day  of 
the  second  month  after  BLM  receives 
notification,  and  will  remain  effective 
for  12  calendar  months.  Notification 
must  include  copies  of  the  Purchaser's 
Statements  (sales  receipts)  and  be 
mailed  to  the  proper  BLM  office.  If  the 
operator  does  not  notify  the  BLM  of  the 
new  royalty  rate  within  60  days  after  the 
end  of  the  subject  12-month  period,  the 
royalty  rate  for  the  heavy  oil  well 
property  will  return  to  the  rate  in  the 
lease  terms. 

(v)  Prohibition.  Any  heavy  oil 
property  reporting  an  API  average  oil 
gravity  determined  by  BLM  to  have 
resulted  from  any  manipulation  of 
normal  production  or  adulteration  of  oil 
sold  from  the  property  will  not  receive 
the  benefit  of  a  royalty  rate  reduction 
under  this  paragraph  (f) 

(vi)  Certification.  The  operator/payor 
must  use  the  applicable  royalty  rate 
when  submitting  the  required  royalty 
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reports/payments  to  the  Minerals 
Management  Service  (MMS).  In 
submitting  royalty  reports/payments 
using  a  royalty  rate  reduction 
authorized  by  this  paragraph  (fl,  the 
operator/payor  must  certi^  that  the  API 
oil  gravity  for  the  initial  and  subsequent 
12-month  periods  was  not  subject  to 
manipulation  or  adulteration  and  the 
royalty  rate  was  determined  in 
accordance  with  the  requirements  and 
procedures  of  this  paragraph  (f). 

(vii)  Agency  action.  If  an  operator/ 
payor  incorrectly  calculates  the  royalty 
rate,  the  BLM  will  determine  the  correct 
rate  and  notify  the  operator/payor  in 
writing.  Any  additional  royalties  due 
are  payable  immediately  upon  receipt  of 
this  notice.  The  BLM  will  assess  late 
payment  or  underpayment  charges  in 
accordance  with  30  CFR  218.102.  The 
BLM  will  terminate  a  royalty  rate 
reduction  for  a  property  if  BLM 
determines  that  the  API  oil  gravity  was 
manipulated  or  adulterated  by  the 
operator/payor.  Terminations  of  royalty 
rate  reductions  for  individual  properties 
will  be  effective  on  the  effective  date  of 
the  royalty  rate  reduction  resulting  from 
a  manipulated  or  adulterated  API  oil 


gravity  so  that  the  ierminaiion  will  be 
retroactive  to  the  effective  date  of  the 
improper  reduction.  The  operator/payor 
must  pay  the  difference  in  royalty 
resulting  hxjm  the  retroactive 
application  of  the  non-manipulated  rate. 
The  BLM  will  assess  late  payment  or 
underpayment  charges  in  accordance 
with  30  CFR  218.102. 

(6)  The  BLM  may  suspend  or 
terminate  all  royalty  reductions  granted 
under  this  paragraph  (f)  upon  6  month's 
notice  in  the  Federal  Register  when 
BLM  determines  that — 

(i)  The  average  oil  price  remains 
above  $24  per  barrel  over  a  period  of  6 
consecutive  months  (based  on  the  West 
Texas  Intermediate  Crude  average 
posted  prices  and  adjusted  for  inflation 
using  the  implicit  price  deflator  for 
gross  national  product  with  1991  as  the 
base  year),  or 

(ii)  After  September  10.  1997,  the 
royalty  rate  reductions  authorized  by 
this  paragraph  (f)  have  not  been 
effective  in  reducing  the  loss  of 
otherwise  recoverable  reserves.  This 
will  be  determined  by  evaluating  the 
expected  versus  the  actual  abandonment 
rate,  the  number  of  enhanced  recovery 


projects,  and  the  amount  of  operator 
reinvestment  that  can  be  attributed  to 
this  rule. 

(7)  The  heavy  oil  well  property 
royalty  rate  reduction  applies  to  all 
Federal  oil  produced  from  a  heavy  oil 
property. 

(8)  If  the  lease  royalty  rate  is  lower 
than  the  benefits  provided  in  this  heavy 
oil  well  property  royalty  rate  reduction 
program,  the  lease  rate  prevails. 

(9)  If  the  property  qualifies  for  a 
stripper  well  property  royalty  rate 
reduction,  as  well  as  a  heavy  oil  well 
property  reduction,  the  lower  of  the  two 
rates  applies. 

(10)  The  operator/payor  must 
separately  calculate  the  royalty  for  gas 
production  (including  condensate 
produced  in  association  with  gas)  for  oil 
completions  using  the  lease  royalty  rate. 

(11)  The  minimum  royalty  provisions 
of  §  3103.3-2  will  continue  to  apply. 

*         «         «         •         • 

Ctated:  April  4.  1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  95-8702  Filed  4-7-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  95-^1 2C] 

National  Advisory  Committee  on 
Microbioiogical  Criteria  for  Foods; 
Meeting;  Correction 

This  notice  revises  the  information 
provided  in  the  Federal  Register  notice 
(60  FR  17313)  published  on  April  5, 
1995,  (FR  Doc.  95-8237).  The  meeting  of 
the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
extend  over  three  days,  rather  than  the 
two  previously  announced.  Therefore, 
the  meeting  will  be  held  from  1:00  PM 
to  5:00  PM  on  April  17  and  from  8:00 
AM  to  5:00  PM  on  April  18  and  19  at 
the  Arlington  Renaissance  Hotel,  950 
North  Stafford  Street,  Arlington,  VA 
22203,  (703)  528-6000. 

Additionally,  the  meeting  agenda  will 
include  a  briefing  and  preliminary 
discussion  of  FSIS'  "Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Points  (HACCP)  Systems"  (60 
FR  6774)  proposed  rulemjiking.  A 
meeting  of  the  Advisory  Committee  will 
be  held  prior  to  the  closing  of  the 
comment  period  for  a  full  discussion  of 
the  proposed  rulemaking.  The  correct 
meeting  agenda  for  the  April  meeting  is 
as  follows: 

I.  Ethics  Training 

II.  Raw  Poultry  Labeled  Fresh 

III.  Discussion  of  the  "Pathogen  Reduction; 

Hazard  Analysis  and  Critical  Control 
Points  (HACCP)  Systems"  proposed 
rulemaking 

IV.  Working  group  meetings  for  meat  and 

poultry,  and  seafood 

V.  Future  Topics 

VI.  Public  Comments 

Comments  should  b^addressed  to: 
Mr.  Craig  Fedchock,  Advisory 
Conunittee  Specialist,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  Room  311,  1255 
22nd  Street,  NW.,  Washington,  EX: 
20250-3700.  Background  materials  and 


the  meeting  agenda  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202) 254-2517. 

Done  at  Washington,  DC,  on:  April  6, 1995. 
Michael  R.  Taylor, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  95-8902  Filed  4-6-95;  3:43  pml 
BILUNG  COOE  3410-OM-P 


Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Provincial 
Advisory  Conunittee  will  meet  on  April 
27,  1995,  in  Newport,  Oregon,  at  the 
Shilo  Inn,  536  SW  Elizabeth  Street.  The 
meeting  will  begin  at  10  a.m.  and 
continue  imtil  3:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Context  of  the 
Advisory  Committee,  including 
backgroimd  on  the  President's  Forest 
Plan;  (2)  introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rules;  (4)  mission  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  who  they  represent;  and  (7) 
open  public  forum.  All  Oregon  Coast 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  The  "open 
forum"  is  scheduled  near  the 
conclusion  of  the  meeting.  Interested 
citizens  are  encouraged  to  attend.  The 
Committee  welcomes  the  public's 
written  comments  on  committee 
business  at  emy  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Harry  Bonini,  Public  Affairs  Officer, 
at  (503)  750-7075,  or  write  to  Forest 
Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 

Dated:  March  31, 1995. 
James  R.  Furnish, 
Forest  Supervisor. 
IFR  Doc.  95-8686  Filed  4-7-95;  8:45  am) 

BILUNG  COOE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Kansas  Advisory 
Committee  will  meet  on  Friday,  April 
28,  1995,  from  1  p.m.  until  4  p.m.  at  the 
Prairie  Band  Potawatomi  Reservation, 
Senior  Citizens  Meal  Site,  14880  K 
Road,  Mayetta,  Kansas  66509.  The 
purpose  of  the  meeting  is  to  collect 
information  on  civil  rights  issues  in 
order  to  plan  future  projects  in  Kansas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  5, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-«824  Filed  4-7-95;  8:45  ami 
BiLUNG  COOE  S33S-01-f> 


Agenda  and  Notice  of  Putitic  Meeting 
of  the  Texas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Texas 
Advisory  Committee  to  the  Commission 
will  convene  from  1:30  p.m.  and 
adjourn  4:30  p.m.  on  Friday,  April  28. 
1995.  at  the  Holiday  Inn — Emerald 
Beach,  1102  South  Shoreline  Boulevard. 
Corpus  Christi.  Texas  78401.  The 
purpose  of  the  meeting  is  to  discuss 
civil  rights  issues  in  Texas  and  plan  a 
future  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Adolph 
Canales.  214-653-6779.  or  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-0508).  Hearing-impaired 
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persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  29. 1995. 
Carol-Lee  Hurley 

Chief.  Regional  Programs  Coordination  Unit 
[FR  Doc.  95-8687  Filed  4-7-95;  8:45  am] 

BILLMO  COOC  «33S-01-# 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  on 
Agriculture  Statistics;  Notice  of  Put>llc 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94—409).  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  Agriculture 
Statistics.  The  meeting  will  be  held  on 
May  18. 1995  at  California  State 
University.  Fresno.  California. 

The  Committee  advises  the  Director, 
Bureau  of  the  Census,  on  the  conduct  of 
periodic  censuses  of  agriculture  and 
related  surveys,  and  the  kind  of 
information  that  should  be  obtained 
from  respondents  about  agriculture 
production  and  operations:  prepares 
recommendations  regarding  the  conduct 
of  agriculture  data  programs  and  the 
contents  of  agriculture  reports:  and 
presents  the  views  of  major  suppliers 
and  users  of  agriculture  statistics  on 
agriculture  data  programs  and  products. 

The  Committee  is  composed  of  21 
members.  Twenty  members  are 
appointed  by  the  presidents  of  the 
nonprofit  organizations  having 
representatives  on  the  Committee,  and 
one  member  is  a  representative  from  the 
Department  of  Agriculture. 

The  May  18  meeting  will  begin  at  9 
a.m.  and  adjourn  at  5  p.m.,  and  the 
meeting  agenda  is:  (1)  call  to  order  and 
introduction;  (2)  introductory  remarks 
by  the  Deputy  Director,  Bureau  of  the 
Census;  (3)  reorganization  and  the  role 
of  the  Agriculture  and  Financial 
Statistics  Division:  (4)  data  sharing 
initiative;  (5)  1992  Census  of 
Agriculture  data  and  products:  (6)  plans 
for  the  1997  Census  of  Agriculture;  (7) 
status  of  1994  Farm  and  Ranch 
Irrigation  Survey:  (8)  rural  data  needs: 
(9)  public  questions  and  comments:  (10) 
Committee  recommendations:  and  (11) 
election  of  chairperson  for  1996. 


This  meeting  is  open  to  the  public 
and  a  brief  period  is  set  aside  for  public 
comments  and  questions.  Persons  with 
extensive  questions  or  statements  must 
submit  them  in  writing  to  the  Census 
Bureau  official  named  below  at  least 
three  days  before  the  meeting. 

This  meeting  is  physically  accessible 
to  f>eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  also  be  directed  to 
the  Census  Bureau  official  named  below 
in  advance  of  the  meeting. 

Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  Mr.  Joseph  Reilly, 
Agriculture  and  Financial  Statistics 
Division,  Bureau  of  the  Census.  Room 
437.  IversonMall,  Suitland,  Maryland. 
(Mailing  address:  Washington,  D.C. 
20233)  Telephone  (301)  763-8557— 
TDD  (301)  457-2540,  FAX  (301)  763- 
8315. 

Dated:  March  30,  1995. 
Martha  Fams worth  Riche, 
Director,  Bureau  of  the  CerKus. 
(FR  Doc.  95-8662  Filed  4-7-95;  8:45  ami 
BiLUNG  COOC  361(MI7-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

April  4,  1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  April  11,  1995. 
FOn  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-^212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  a.s  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  362  is 
being  increased  for  carryforward  As 


result,  the  limit  for  Category  362.  which 
is  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20.  1994).  Also 
see  59  FR  65760.  published  on 
December  21.  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  January  17.  1994, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
RiU  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  4.  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  16, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1.  1995  and 
extends  through  December  31, 1995. 

Effective  on  April  11, 1995,  you  are 
directed  to  amend  further  the  directive  dated 
December  16, 1994  to  increase  the  limit  for 
Category  362  to  6,023,139  numbers  >  as 
provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
January  17,  1994  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemalting  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

jFR  Doc.  95-8708  Piled  4-7-95;  8:45  ami 

BILUNO  CODE  3510-OR-F 


'  The  Itmil  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1994. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board/Defense  Policy 
Board  Task  Force  on  Theater  Missile 
Defense  (TMD) 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board/ 
Defense  Policy  Board  Task  Force  on 
Theater  Missile  Defense  (TMD)  will 
meet  in  closed  session  on  April  19-20, 
1995  at  Science  Applications 
International  Corporation  (SAIC), 
McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  review  the 
purposes  of  the  U.S.  theater  missile 
defense  effort,  including  the  nature  of 
the  threat  (types  and  quantities  of 
missiles  and  payloads);  how  might  it 
evolve;  the  degree  of  defense  we  seek; 
what  we  wish  to  defend;  under  what 
circumstances;  and  to  what  levels. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5.U.S.C. 
§  552b(c)(l)  (1988),  and  tha"t  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  April  3,  1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-8654  Filed  4-7-95;  8:45  am] 

BILUNG  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Role  of  Federally  Funded  Research 
and  Development  Centers  (FFRDC's)  In 
DoD  Mission 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Role  of  Federally  Funded 
Research  &  Development  Centers 
(FFRDC's)  in  DoD  Mission  will  meet  in 
open  session  on  April  8,  1995  at 
Strategic  Analysis,  Inc..  4001  N.  Fairfax 
Drive.  Suite  175.  Arlington,  Virginia. 
This  meeting  is  scheduled  on  short 
notice  because  of  unforeseen 
circumstances  that  require  this  Task 
Force  to  assimilate  large  volumes  of 
information  into  a  proposed  final  report 


in  order  to  meet  a  Congressionally 
mandated  suspense. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Robert 
Nemetz  at  (703)  756-2096. 

Dated:  April  3,  1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-8655  Filed  4-7-95;  8:45  am) 
BILUNG  COO€  5000  04  M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  26  April  1995. 

Time  of  Meeting:  0900-1530. 

Place:  Pentagon — Washington,  DC. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "Tank  Modernization"  will 
meet  to  review  sponsor  guidance  from  the 
Huntsville  meeting,  threat  briefings,  update 
briefings  and  tank  briefings.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  Section  552b(c)  of  Title  5.  U.S.C. 
sfwcifically  subjjaragraph  (1)  thereof,  the 
Title  5,  U.S.C,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  op>ening  any  portion  of  this 
meeting.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  95-8688  Filed  4-7-95;  8:45  am) 
BILLING  CODE  3710-06-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 


since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  21,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copiec  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  400  Maryland 
Avenue  SW..  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPI.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  recordkeeping  burden. 
Because  an  expedited  review  has  been 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  April  4,  1995. 
Gloria  Parker, 

Director.  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Rexiew:  Expedited. 

Title:  Applications  for  Grants  Under  the 

Comprehensive  Regional  Centers 

Program. 
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Frequency:  Annually. 

Affected  Public:  State.  Local  or  Tribal 
Governments. 

Reporting  Burden: 
Responses:  100 
Burden  Hours:  2,200 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  funding  under  the  Comprehensive 
Regional  Centers  Program.  The 
Department  will  use  the  information 
to  make  grant  awards. 

Additional  Information:  Clerance  for 
this  information  collection  is 
requested  by  April  21,  1995.  An 
expedited  review  is  requested  in  order 
to  give  the  various  entities  sufficient 
time  to  prepare  plans/applications, 
and  to  publish  the  application  by  May 
1. 

IFR  Doc.  95-«657  Filed  4-7-95:  8:45  ami 

BILUNO  COOC  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  7,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 


SUPPt.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  (^ligations. 

The  EMrector.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited:  (2)  Title:  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  April  4,  1995. 
Gloria  Parkflr. 
Director.  Information  Resources  Group. 

OfRce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  State  Plan  for  the  Even  Start 
Family  Literacy  Program — Part  B  of 
Title  I  of  the  ESEA 

Frequency:  Annually 

Affected  Public:  State,  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  56 
Burden  Hours:  840 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  Secretary  is  requiring 
each  State  to  submit  a  State  plan 
showing  how  it  will  operate  the  Even 
Start  Family  Literacy  Program.  The 
Department  will  use  the  information 
to  facilitate  oversight  of  the  program 
with  regard  to  the  fiscal 
accountability  of  the  States  in  their 
administration  of  a  discretionary 
grants  program,  and  States' 
compliance  with  the  statute.  It  will 
also  use  the  information  to  ensure  that 
States  are  operating  consistently  with 
their  plans,  for  research  and 
evaluation. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  by  April  7,  1995.  An 
expedited  review  is  requested  in  order 


to  give  the  States  sufficient  time  to 
prepare  plans/applications,  and  to 
allow  for  revisions/reproduction  of 
the  application. 

[PR  Doc.  95-8658  Filed  4-7-95;  8:45  am) 
BILUNO  COOC  400ft41-M 


Direct  Grant  Programs  for  Native 
Hawaiians 

AGENCY:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1995. 


SUMMARY:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1995  under  the  Departments 
direct  grant  programs  for  Native 
Hawaiians  and  axmounces  deadline 
dates  for  the  transmittal  of  apphcations 
under  these  programs.  This  combined 
application  notice  contains  fiscal  and 
programmatic  information  for  potential 
applicants  under  the  Department's 
programs  armounced  in  this  issue  of  the 
Federal  Register. 

DATES:  The  chart  for  each  principal 
office  (Charts  1  and  2)  includes  the 
following  dates  for  each  program  or 
competition:  (1)  the  date  on  which 
applications  will  be  available;  (2)  the 
deadline  for  submission  of  applications; 
and  (3)  the  deadline  date  for  transmittal 
of  State  Process  Recommendations  by 
State  Single  Points  of  Contact  (SPOCs) 
and  comments  by  other  interested 
parties  under  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs). 

FOR  APPLICATIONS  OR  FURTHER 
INFORMATION:  The  address  and  telephone 
number  for  obtaining  applications  for, 
or  further  information  about,  a  program 
are  in  the  application  notice  for  that 
program. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number,  if  any,  fisted  in  the  individual 
application  notices.  If  a  TDD  number  is 
not  listed  for  a  given  program, 
individuals  who  use  a  TDD  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8335  between  8 
a.m.  and  8  p.m..  Eastern  time.  Monday 
through  Friday. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
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application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Organization  of  Notice 

Each  principal  program  office  is 
assigned  a  separate  chart  as  follows: 
Chart  1 — Office  of  Elementary  and 

Secondary  Education. 
Chart  2 — Office  of  Special  Education 

and  Rehabilitative  Services. 

Note:  The  Office  of  Postsecondary 
Education  will  publish  a  separate  notice 
inviting  applications  for  the  Native  Hawaiian 
Higher  Education  Program. 

Each  of  the  chairts  that  lists  individual 
programs  or  competitions  contains  the 
following  information: 

•  The  CFDA  number  and  the  name  of 
each  affected  program. 

•  The  date  of  availability  of 
applications. 

•  The  deadline  date  for  transmitting 
applications. 

•  The  deadline  date  for  transmitting 
comments  under  intergovernmental 
review  (Executive  Order  12372). 

•  The  estimatedrange  of  awards. 

•  The  estimated  average  size  of 
awards. 

•  The  estimated  number  of  awards. 
Following  the  chart  for  each  principal 

program  office  are  additional  details  for 
each  affected  program  with  an 
application  notice  in  this  combined 
notice,  including — 

•  A  brief  statement  of  the  purpose  of 
the  program; 

•  A  list  of  eligible  applicants; 

•  Information  regarding  priorities,  if 
any; 


•  Supplemental  information,  if 
necessary,  regarding  selection  criteria, 
any  fiscal  matters  peculiar  to  the 
program  or  competition,  or  other 
matters; 

•  The  project  period  in  months; 

•  Available  funds; 

•  The  name,  address,  and  telephone 
number  of  the  person  or  office  at  the 
Department  to  contact  for  applications 
or  information;  and 

•  A  citation  of  the  statutory  or  other 
legal  authority  for  the  program. 

Note:  The  Department  of  Education  is  not 
bound  by  any  of  the  estimates  in  this  notice. 

National  Education  Goals 

On  March  31, 1994,  the  President 
signed  into  law  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227).  The  Act 
enunciates  eight  National  Education 
Goals  for  the  year  2000: 

•  All  children  in  America  will  start 
school  ready  to  learn. 

•  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

•  All  students  will  leave  grades  4,8, 
and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  foreign  languages,  civics  and 
government,  economics,  arts,  history, 
and  geography;  and  everj'  school  in 
America  will  ensure  that  all  students 
learn  to  use  their  minds  well,  so  they 
may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  Nation's 
modern  economy. 

•  United  States  students  will  be  first 
in  the  world  in  mathematics  and  science 
achievement. 


•  Every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

•  Every  school  in  the  United  States 
will  be  free  of  drugs,  violence,  and  the 
unauthorized  presence  of  firearms  and 
alcohol  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

•  The  Nation's  teaching  force  will 
have  access  to  programs  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
American  students  for  the  next  century. 

•  Every  school  will  promote 
partnerships  that  will  increase  parental 
involvement  and  participation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

The  Secretary  encourages  applicants 
under  these  programs  to  consider  the 
National  Education  Goals  in  developing 
their  applications. 

Applicability  of  the  Federal  Debt 
Collection  Procedures  Act  of  1990 

The  programs  announced  in  this 
notice  make  discretionary  awards 
subject  to  the  eligibility  requirements  of 
the  Federal  Debt  Collection  Procedures 
Act  of  1990  (Pub.  L.  101-647;  28  U.S.C. 
3201).  The  Act  provides  that  if  there  is 
a  judgment  lien  against  a  debtor's 
property  for  a  debt  to  the  United  States, 
the  debtor  is  not  eUgible  to  receive  a 
Federal  grant  or  loan,  except  direct 
payments  to  which  the  debtor  is  entitled 
as  beneficiary,  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 


Chart  1.— Office  of  Elementary  and  Secondary  Education 

CFDA  No.  and  name 

Applications 
available 

Application 

deadline 

date 

Deadline  for 

intergoverrv 

mental 

review 

Estimated  range  of  awards 

Estimated 

average 

size  of 

awards 

Estimated 
No.  of 
awards 

84.209  A  Native  Hawaiian  Fam- 
ily-Based Education  Centers 
Program. 

84.21  OA  Native  Hawaiian  Gifted 
and  Talented  Program. 

84.296A  Native  Hawaiian  Conv 
munity-Based  Education  Learn- 
ing Centers  Program. 

84297A  Native  Hawaiian  Cur- 
riculum Development,  Teacher 
Training  and  Recruitment  Pro- 
gram. 

04/14/95 

04/14/95 
04/14/95 

04/14/95 

06/02/95 

06/02/95 
06/02/95 

06/02/95 

08/02/95 

08/02/95 
08/02/95 

08/02/95 

SI  500  000  to  S5  600  000 

$1,900,000 

1.200,000 
267,000 

500.000 

1-3 

S1.200  000         

1 

S267  000  to  S800  000 

1-3 

S500  000  to  Si  500  000 

1-3 
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Chart  2.— Office  of  Special  Education  and  Rehabilitative  Services 


CFDA  No.  and  name 

Applications 
availat)le 

Application 

deadline 

date 

Deadline  for 

intergoverrv 
mental 
review 

Estimated 
range  of 
awards 

Estimated 

average 

size  of 

awards 

Estimated 
No.  of 
awards 

84 .221 A    Native  Hawaiian  Special  Education  Program  . 

04/14/95 

06«)2/95 

08/02/95 

$1,200,000 

SI. 200.000 

1 

84.209A     Native  Hawaiian  Family- 
Baaed  Education  Centers  Program 

Purpose  of  Program:  To  support 
projects  that  expand  the  operation, 
throughout  the  Hawaiian  Islands,  of 
Family-Based  Centers  that  include:  (1) 
Parent-infant  programs  for  prenatal 
through  three-year-olds:  (2)  preschool 
programs  for  four-  and  five-year-olds;  (3) 
continued  research  and  development; 
and  (4)  a  long-term  follow-up  and 
assessment  program,  which  may  include 
educational  support  services  for  Native 
Hawaiian  language  immersion  programs 
or  transition  to  English-spealung 
programs.  This  program  is  authorized  by 
section  9205  under  Part  B  of  Title  IX  of 
the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

Project  Period:  Up  to  60  months. 

Available  Funds:  $5,600,000 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  81.  82.  85. 
and  86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  CFR  75.210.  These 
regulations  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
15  points.  For  this  competition,  the 
Secretary  distributes  the  15  points  as 
follows: 

Plan  of  Operation:  (§  75.210(b)(3)). 
Ten  additional  points  will  be  added  for 
a  possible  total  of  25  points  for  this 
criterion. 

Quality  of  Key  Personnel: 
(§  75.210(b)(4)).  Three  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

Adequacy  of  Resources. 
(§  75.210(b)(7)).  Two  additional  points 
will  be  added  for  a  possible  total  of  5 
points  for  this  criterion. 

For  Applications  or  Further 
Information  Contact:  Beth  Baggett.  U.S. 
Department  of  Education.  600 
Independence  Avenue.  SW..  Room 


4500.  Portals  Building.  Washington.  DC 
20202-6140.  Telephone  (202)  260-2502, 
or  FAX:  (202)  205-0302. 

Program  Authority:  20  U.S.C.  7905. 

84.210A     Native  Hawaiian  Gifted  and 
Talented  Program 

Purpose  of  Program:  To  support  a 
program  for  gifted  and  talented 
education  that  is  designed  to:  (1) 
Address  the  special  needs  of  Native 
Hawaiian  elementary  and  secondary 
school  students  who  are  gifted  and 
talented  students;  and  (2)  provide  those 
support  services  to  the  families  of  such 
students  that  are  needed  to  enable  such 
students  to  benefit  from  the  program. 
TTiis  program  is  authorized  by  section 
9207  under  Part  B  of  Title  IX  of  the 
Elementary  and  Secondary  Education 
Act. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  lemguage. 

Project  Period:  Up  to  60  months. 

Available  Funds:  $1,200,000. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79-82.  85  and 
86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
criteria  in  CFR  75.210.  These 
regulations  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
15  points.  For  this  competition,  the 
Secretary  distributes  the  15  points  as 
follows: 

Plan  of  Operation:  (§  75.210(b)(3)). 
Ten  additional  points  will  be  added  for 
a  possible  total  of  25  points  for  this 
criterion. 

Quality  of  Key  Personnel: 
(§  75.210(b)(4)).  Three  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

Adequacy  of  Resources: 
(§  75.210(b)(7)).  Two  additional  points 
v«ll  be  added  for  a  possible  total  of  5 
points  for  this  criterion. 

For  Applications  or  Further 
Information  Contact:  Beth  Baggett.  U.S. 
Department  of  Education.  600 


Independence  Avenue  SW..  Room  4500. 
Portals  Building.  Washington.  DC 
20202-6140.  Telephone  (202)  260-2502. 
or  FAX:  (202)  205-0302. 
Program  Authority:  20  U.S.C.  7907. 

84.296A     Native  Hawaiian 
Community-Based  Education  Learning 
Centers  Program 

Purpose  of  Program:  To  support 
collaborative  efforts  between 
community-based  Native  Hawaiian 
organizations  and  community  colleges 
to  develop,  establish,  and  operate  a 
minimum  of  three  community-based 
education  learning  centers  that  meet  the 
needs  of  families  and  communities 
through  the  coordination  of  such 
programs  and  services  as  preschool 
programs,  after-school  programs,  and 
vocational  and  adult  education 
programs.  This  program  is  authorized  by 
section  9210  under  Part  B  of  Title  IX  of 
the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Collaborative 
efforts  between  community-based 
Native  Hawaiian  organizations  and 
community  colleges. 

Project  Period:  up  to  60  months. 
.    Available  Funds:  $800,000. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79-82.  85  and 
86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  CFR  75.210.  These 
regulations  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
15  points.  For  this  competition,  the 
Secretary  distributes  the  15  points  as 
follows: 

Plan  of  Operation:  (§  75.210(b)(3)). 
Ten  additional  points  will  be  added  for 
a  possible  total  of  25  points  for  this 
criterion. 

Quality  of  Key  Personnel: 
(§  75.210(b)(4)).' Three  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

Adequacy  of  Resources. 
(§  75.210(bj(7)).  Two  additional  points 
will  be  added  for  a  possible  total  of  5 
points  for  this  criterion. 

For  Applications  or  Further 
Information  Contact:  Beth  Baggett.  U.S. 
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Department  of  Education.  600 
Independence  Avenue.  SW..  Room 
4500,  Portals  Building,  Washington,  DC 
20202-6140.  Telephone  (202)  260-2502, 
or  FAX:  (202)  205-0302. 
Program  Authority:  20  U.S.C.  7910. 

84.297A     Native  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program 

Purpose  of  Program:  To  support 
programs  for  the  following  purposes:  (1) 
The  development  of  curricula  to  address 
the  needs  of  Native  Hawaiian  students, 
particularly  elementary  and  secondary 
school  students,  which  may  include 
programs  of  instruction  conducted  in 
the  Native  Hawaiian  language,  and 
mathematics  and  science  cxuricula 
incorporating  the  relevant  application  of 
Native  Hawaiian  culture  and  traditions; 
(2)  the  development  and 
implementation  of  preteacher  training 
programs  in  order  to  ensure  that  student 
teachers  within  the  State  of  Hawaii, 
particularly  student  teachers  who  are 
likely  to  be  employed  in  schools  with  a 
high  concentration  of  Native  Hawaiian 
students,  are  prepared  to  better  address 
the  unique  needs  of  Native  Hawaiian 
students,  within  the  context  of  Native 
Hawaiian  culture,  language  and 
traditions;  and  (3)  the  development  and 
implementation  of  inservice  teacher 
training  programs,  in  order  to  ensure 
that  teachers,  particularly  teachers 
employed  in  schools  with  a  high 
concentration  of  Native  Hawaiian 
students,  are  prepared  to  better  address 
the  unique  needs  of  Native  Hawaiian 
students,  within  the  context  of  Native 
Hawaiian  culture,  language  and 
traditions.  This  program  is  authorized 
by  section  9209  under  Part  B  of  Title  IX 
of  the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

Project  Period:  Up  to  60  months. 

Available  Funds:  $1 ,500,000 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EEKJAR)  in 
34  CFR  parts  74,  75,  77,  80,  81.  82.  85, 
and  86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  CFR  75.210.  These 
regulations  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
15  points.  For  this  competition,  the 


Secretary  distributes  the  15  points  as 
follows: 

Plan  of  Operation:  (§  75.210(b)(3)). 
Ten  additional  points  will  be  added  for 
a  possible  total  of  25  points  for  this 
criterion. 

Quality  of  Key  Personnel: 
(§  75.210(b)(4)).  Three  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

Adequacy  of  Resources: 
(§  75.210(b)(7)).  Two  additional  points 
will  be  added  for  a  possible  total  of  5 
points  for  this  criterion. 

For  Applications  or  Further 
Information  Contact:  Beth  Baggett,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
4500.  Portals  Building,  Washington,  DC 
20202-6140.  Telephone:  (202)  260- 
2502,  or  FAX:  (202)  205-0302. 

Program  Authority:  20  U.S.C.  7909. 

84.221A    Native  Hawaiian  Special 
Education  Program 

Purpose  of  Program:  To  support 
projects  that  address  the  special 
education  needs  of  Native  Hawaiian 
students  consistent  with  the  purposes  of 
the  program  as  authorized  by  section 
9208  under  Part  B  of  Title  IX  of  the 
Elementary  and  Secondary  Education 
Act. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

Project  Period:  Up  to  60  months. 

Available  Funds:  $1,200,000 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82.  85. 
and  86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  CFR  75.210.  These 
regulations  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
15  points.  For  this  competition,  the 
Secretary  distributes  the  15  points  as 
follows: 

Plan  of  Operation:  (§  75.210(b)(3)). 
Ten  additional  points  will  be  added  for 
a  possible  total  of  25  points  for  this 
criterion. 

Quality  of  Key  Personnel: 
(§  75.210(b)(4)).  Three  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

Adequacy  of  Resources: 
(§  75.210(b)(7)).  Two  additional  points 
will  be  added  for  a  possible  total  of  5 
points  for  this  criterion. 


For  Applications  or  Further 
Information  Contact:  Linda  Glidewell, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3521, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  205- 
9099,  or  FAX:  (202)  205-8105. 

Prograio  Authority:  20  U.S.C.  7908. 
Dated:  April  3. 1995. 
Thomas  W.  Payzant, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

Judith  E.  Heiunann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

|FR  Doc.  95-8661  Filed  4-7-95;  8:45  am| 

BILLING  CODE  4000-01-P 


National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

agency:  National  Educational  Research 
Policy  and  Priorities  Board.  Education. 
ACTION:  Notice  of  committee  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
National  Educational  Research  Policy 
and  Priorities  Board's  Committee  on  the 
Regional  Educational  Laboratories.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATE  AND  TIME:  April  20,  1995,  8:15  a.m. 
to  10:00  a.m. 

ADDRESS:  The  San  Miguel  Room  of  the 
Grand  Hyatt  Hotel.  345  Stockton  Street. 
San  Francisco,  CA  94108. 
FOR  FURTHER  INFORMATION,  CONTACT: 
John  Christensen.  Designated  Federal 
CiTicial,  National  Educational  Research 
Policy  and  Priorities  Board,  555  New 
jersey  Avenue  NW..  Washington.  D.C. 
20208-7564.  Telephone:  (202)  219- 
2065;  FAX:  (201)  219-1466. 
SUPPLEMENTAav  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  li»  J4.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  meeting  of  the  Committee  on  the 
Regional  Educational  Laboratories  of  the 
Board  is  open  to  the  public.  The  agenda 
for  the  April  20  meeting  provides  for  the 
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review  and  conunent  by  the  Committee 
of  the  proposed  statement  of  work  for 
the  Regional  Educational  Laboratories 
forthcoming  contractual  competition. 

The  public  is  being  given  less  than  15 
days  notice  because  of  the  urgency 
required  to  meet  the  rigorous 
procurement  schedule  associated  with 
the  regional  educational  laboratories 
competition.  The  Office  of  Educational 
Research  and  Improvement  anticipates 
announcing  competition  guidelines  by 
May  15  in  order  to  select  the  regional 
educational  laboratories  by  November 
30,  1995,  the  date  contracts  for  the 
current  labs  expire. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  555  New  Jersey  Avenue 
NW.,  Washington,  D.C.  20208-7564. 

Dated:  April  4.  1995. 
Sharon  P.  Robinson, 

Assistant  Secretary.  Office  of  Educational 
Research  and  Improvement. 
|FR  Doc.  95-^649  Filed  4-7-95,  8:45  am) 
BILLMQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Offlc«  of  Fossil  Energy 

[FE  Doclwt  No.  95-1»-NQ] 

Boston  Qas  Company;  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Qas  From  and  Export  Natural  Gas  to 
Canada 

AGENCY:  Office  of  Fossil  Energy,  IX)E. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Boston  Gas  Company  blanket 
authorization  to  impori  up  to  10  Bcf  of 
natural  gas  from  Canada  and  to  export 
up  to  10  Bcf  of  natural  gas  to  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW,.  Washington.  DC  20585, 
f202)  58B-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  March  27.  1995. 
Clifford  P.  Tomasiewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  95-«747  Filed  4-7-95;  8:45  am] 

BILLMQ  COOC  MC0-01-P 


[FE  Docket  No.  9^14-NQ] 

MIdcon  Gas  Services  Corp.;  Order 
Granting  Blanket  Authorization  to 
Export  Natural  Gas  to  Canada  and 
Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Midcon  Gas  Services  Corp.  blanket 
authorization  to  export  up  to  a 
combined  total  of  300  Bcf  of  natural  gas 
to  Canada  and  Mexico  over  a  period  of 
two  years  beginning  on  the  date  of  first 
delivery. 

This  order  is  available  for  insp>ection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  IX;.  March  27, 1995. 
Clifford  P.  Tomaszewaki, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  95-8746  Filed  4-7-95;  8:45  am) 
MJJNOCOOC  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-21 8-000] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31, 1995, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  May  1,  1995: 

Nineteenth  Revised  Sheet  No.  20A 
Original  Sheet  No.  94F 

Algonquin  states  that  the  piupose  of 
this  filing  is  to  (i)  fiow  through  refunds 
of  $127,082.81  received  from  O&R 
Energy  Inc.,  including  interest,  related 
to  Algonquin's  purchased  gas 
adjustment  mechanism;  and  (ii)  allocate 
an  additional  charge  of  $21,942.73  from 
Texas  Eastern  Transmission 
Corporation. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  11,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubhc  Reference  Room. 
Lois  0.  CasheU, 
Secretary. 

(FR  Doc.  95-8668  Filed  4-7-95;  8:45  am] 
BILLMQ  COOC  tTir-OI-M 

[Docket  No.  RP95-224-000] 

ANR  Pipeline  Co.;  Notice  of  Request 
for  Waiver 

April  4.  1995. 

Take  notice  that  on  March  31,  1995, 
ANR  Pipeline  Company  (ANR) 
requested  a  waiver  of  Section  31(c)  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  which  requires  it  place 
into  effect  a  "Deferred  Transportation 
Cost  Adjustment"  to  be  effective  May  1, 
1995. 

ANR  states  that  as  originally 
contemplated,  the  "Deferred 
Transportation  Cost  Adjustment"  was 
intended  to  track  ANR's  Account  No. 
858  costs  over  the  prior  annual  period. 
However,  as  a  result  of  orders  issued  in 
Docket  No.  RP94-43-000,  the  tracker 
did  not  go  into  effect  until  January  9, 
1995.  Therefore,  ANR  states  that 
pursuant  to  its  tariff,  an  adjustment  for 
this  short  period  would  reflect  actual 
cost  experience  only  for  the  partial 
month  of  January  1995.  The  remainder 
of  the  "Deferred  Transportation  Costs" 
for  the  months  of  February  through 
April,  1995,  would  be  based  on 
estimates. 

ANR  states  that  if  the  "Deferred 
Transportation  Cost  Adjustment"  were 
to  go  into  effect  on  May  1,  1995,  based 
on  ANR's  estimates,  the  charge  would 
result  in  a  rate  adjustment  to  the 
Mainline  Area  Access  rate  of  $.0018 
when  expressed  at  a  100%  load  factor. 
Other  transportation  related  services 
reflect  similar  rate  adjustments.  Rather 
than  implement  an  adjustment  based 
primarily  on  estimates,  and  make 
further  adjustments  to  reflect  actual 
experience  in  subsequent  Deferred 
Transportation  Cost  Adjustment  filings. 
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ANR  has  proposed  to  defer  the 
reconciliation  for  this  short  period  until 
ANR's  next  annual  filing  when  actual 
costs  during  this  period  will  be  known. 

ANR  states  that  all  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  11, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-8669  Filed  4-7-95;  8:45  am) 
BILLMQ  CODE  •717-01-M 


[Docket  No.  RP95-228-000] 

Carnegie  Interstate  Pipeline  Co.; 
Notice  of  Proposed  Change  In  FERC 
Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31,  1995. 
Carnegie  Interstate  Pif)eline  Company 
(CIPCO),  the  successor  to  Carnegie 
Natural  Gas  Company,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,      . 
Third  Revised  Volimie  No.  1,  the 
following  revised  tariff  sheet,  with  a 
proposed  effective  date  of  May  1, 1995: 

Eleventh  Revised  Sheet  No.  7 

CIPCO  states  that  this  is  its  quarterly 
filing  pursuant  to  revised  Section  32.2 
of  the  General  Times  and  Conditions  of 
its  FERC  Gas  tariff  to  reflect  prospective 
changes  is  transportation  costs 
associated  with  unassigned  upstream 
capacity  held  by  CIPCO  on  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  for  the  3-month  period 
commencing  May  1,  1995  and  ending 
July  31,  1995.  The  filing  reflects  an 
increase  in  the  Transportation  Cost  Rate 
(TCR)  from  $1.0490  to  $1.1519.  The  new 
TCR  includes  a  TCR  Adjustment  of 
$1.0850  and  a  TCR  Surcharge  of 
$0.0669. 

CIPCO  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  11.  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room.  • 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-8670  Filed  4-7-95;  8:45  am) 

BILLMQ  CODE  6717-01-M 


[Docket  No  RP95-222-000] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31, 1995, 
CNG  Transmission  Corporation  (CNG), 
filed  for  inclusion  in  its  FERC  Gas 
Tariff,  Second  Revised  Volimie  No.  1, 
the  following  tariff  sheets: 

Eighth  Revised  Sheet  No.  32 
Eighth  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  360 
First  Revised  Sheet  No.  361 
Original  Sheet  No.  361A 

CNG  states  that  the  purpose  of  this 
filing  is  to  collect  additional  stranded 
upstream  trcmsportation  costs,  and  to 
revise  the  General  Terms  and 
Conditions  of  CNG's  tariff,  to  institute  a 
quarterly  filing  for  future  Account  No. 
858  stranded  cost  recovery. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C,  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
Sections  385.214  and  385.211.  All 
motions  or  protests  should  be  filed  on 
or  before  April  11,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  aie  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-8671  Filed  4-7-95;  8:45  am] 

BILLMQ  CODE  6717-01-M 

[Docket  No.  RP9&-227-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  proposed 
changes  to  the  following  tariff  sheets  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Original  Sheet  No.  99A 
Original  Sheet  No.  99B 

The  proposed  tariff  sheets  bear  an 
issue  date  of  March  31, 1995  and  a 
proposed  effective  date  of  May  1,  1995. 

Columbia  states  that  this  filing 
comprises  Columbia's  supplemental 
close  out  of  its  Account  No.  191 
pursuant  to  Section  39  of  the  General 
Terms  and  Conditions  (GTC)  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  subject  to:  (i)  Columbia's  February  16, 
1995,  request  for  waiver  of  the  close  out 
period  ending  March  31,  1995,  for  nine 
months  to  December  31,  1995,  for  the 
sole  purpose  of  making  further 
adjustments  with  respect  to  resolution 
of  imbalemces  with  Tennessee  Gas 
Pipeline  Company;  and  (ii)  GTC  Section 
39.3  which  permits  Columbia  to  recover 
costs  beyond  any  close  out  period  with 
respect  to  unpaid  purchased  gas  costs 
attributable  to  the  p)€riod  before  the 
filing  of  Columbia's  July  31, 1991 
bankruptcy  petition. 

In  this  filing,  Columbia  states  that  it 
is  making  a  debit  of  $90,126.21  to  its 
Account  No.  191  as  a  result  of 
additional  T&E  reconciliation 
conducted  pursuant  to  a  Commission 
approved  methodology,  a  $431,318.03 
debit  as  a  result  of  implementing  its  exit 
fee  settlement  with  Tennessee  Gas 
Pipeline  Company  (concerning  payment 
for  pre-petition  costs  owed  to  Tennessee 
by  Columbia  with  respect  to  Columbia's 
pre-Order  No.  636  storage  services  on 
Tennessee),  and  a  $150,802.09  debit  for 
fuel  credit  adjustments.  These  and  other 
items  result  in  a  net  debit  to  the 
Account  No.  191  of  $627,457.55  in  this 
filing. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
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customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Gling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  11. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  CmImU. 
Secretary. 

|FR  Doc.  95-8872  Filed  4-7-95;  8:45  am) 
WLUNQ  COM  (TIT-OI-II 

[Doclwt  No.  FA  92-61-001] 

Kentucky  Power  Co.;  Electrtc  Rates: 
Hearing,  Accounting;  Order  Deferring 
Hearing  Procedures 

April  4.  1995. 

On  November  25. 1994,  the  Chief 
Accountant  issued  a  contested  audit 
report,  under  delegated  authority. 
noting  that  Kentucky  Power  Company 
(Kentucky  Power)  disagreed  with 
certain  recommendations  made  by  the 
Division  of  Audits  related  to  Kentucky 
Power's  accounting  for  amounts  billed 
by  an  affiliated  service  company.  The 
chief  Accountant  requested  that 
Kentucky  Power  notify  the  Commission 
whether  it  would  agree  to  dispose  of  the 
contested  issue  under  the  shortened 
procedures  provided  for  by  Part  41  of 
the  Commission's  regulations.  Kentucky 
Power  Co..  69  FERC  162.172;  See  18 
CFRpart  41. 

On  December  6. 1994.  American 
Electric  Power  Service  Corporation 
(AEPSC).  responding  for  Kentucky 
Power,  requested  that  the  Commission 
defer  further  action  on  the  contested 
issue  pending  the  completion  of  a 
proceeding  before  the  Securities  and 
Exchange  Commission  (SEC).  AEPSE 
informed  the  Chief  Accountant  that  the 
SEC  is  considering  a  similar  issue  in  its 
proposed  amendments  to  Form  U-13- 
60.  The  American  Electric  Power 
Company  (AEP)  and  other  registered 
public  utility  holding  companies  have 
responded  to  the  SEC's  request  for 
public  comment  on  this  subject  in  FR 
Doc.  94-23164.  AEPSC  indicates  that 
Kentucky  Power  and  the  other 
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jurisdictional  AEP  system  companies 
may  agree  to  adopt  the 
recommendations  of  the  Division  of 
Audits  related  to  the  accounting 
classification  of  service  company 
billings  depending  upon  the  final  order 
of  the  SEC. 
/( is  ordered: 

(A)  Further  proceedings  concerning 
the  appropriateness  of  Kentucky 
Power's  practices  as  discussed  in  the 
November  25.  1994.  report  issued  by  the 
Chief  Accountant  are  hereby  deferred 
pending  completion  of  the  proceeding 
before  the  SEC. 

(B)  Kentucky  Power  shall  keep  the 
Office  of  Chief  Accountant  advised  of 
the  status  of  the  proceeding  before  the 
SEC.  On  or  before  June  30.  1995.  and 
every  six  months  thereafter.  Kentucky 
Power  shall  provide  the  Commission  a 
full  status  report  on  the  proceeding  and 
how  it  affects  the  issue  raised  by  the 
Division  of  Audits. 

(C)  This  order  shall  be  published  in 
the  Federal  Register. 

Uia  D.  CaaheU. 

Secretary. 

IFR  Doc.  95-8673  Filed  4-7-95;  8:45  am) 

BIUJNQ  coot  SnT-OI-M 

[Docket  No.  EL9S-35-000] 

Kootenai  Electric  Cooperative.  Inc., 
Clearwater  Power  Co..  Idaho  County 
Light  A  Power  Cooperative 
Association,  Inc.,  and  Northern  Ugtits, 
Inc.  V.  Public  Utility  District  No.  2  of 
Grant  County;  Notice  of  Fillog 

April  4.  1995. 

Take  notice  that  on  March  2.  1995. 
Kootencu  Electric  Cooperative.  Inc.. 
Clearwater  Power  Company.  Idaho 
County  Light  &  Power  Cooperative 
Association.  Inc.,  and  Northern  Lights. 
Inc.  (collectively  referred  to  as  "the 
Idaho  Cooperatives")  tendered  for  filing 
a  complaint  against  Public  Utility 
District  No.  2  of  Grant  County  (the 
District).  In  their  complaint,  the  Idaho 
Cooperatives  request  the  Commission  to 
determine  and  fix  the  applicable  portion 
of  capacity  and  output  to  be  made 
available  to  the  Idaho  Cooperatives  from 
the  Priests  Rapids  Project  upon 
relicensing  and  expiration  of  existing 
power  sales  contracts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
285.211  and  18  CFR  385.214).  All  such 
motions  or  protests  and  the  answer  to 


the  complaint  should  be  filed  on  or 
before  April  21.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  C«sbell. 
Secretary: 
[FR  Doc.  95-8674  Filed  4-7-95;  8:45  am] 

BH.UMG  COOC  STir-OI-M 


Pocket  No.  RP95-226-000] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Change  In  FERC 
Tariff 

April  4.  1995. 

Take  notice  that  on  March  31, 1995 
Mississippi  River  Transmission  Corporation 
(MRT)  tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become  effective 
April  1.  1995: 

Tenth  Revised  Sheet  No.  5 
Tenth  Revised  Sheet  No.  6 
Tenth  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  of  $801,943.  plus 
applicable  interest,  pursuant  to  Section 
16.3  of  the  General  Terms  and 
Conditions  of  MRTs  Tariff.  MRT  states 
that  its  filing  includes  the  "Price 
Differential"  cost  of  continuing  to 
perform  under  certain  gas  supply 
contracts  during  the  months  of  October 
through  December  1994. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E..  ■» 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.21 1  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures:  18  CFR  385.211  and 
385.214.  All  such  motions  and  protests 
should  be  filed  on  or  before  April  11, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-8675  Filed  4-7-95;  8:45  am] 

BtLUNQ  COOE  STIT-OI-M 

[Docket  No.  RP9&-221-000] 

Northern  Natural  Gas  Co.;  Notice  of 
.'>roposed  Changes  In  FERC  Gas  Tariff 

April  4.  1995. 

Take  notice  that  on  March  31,  1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  effective  May  1,  1995: 

Second  Revised  Sheet  No.  267 

Northern  states  that  such  tariff  sheet 
is  being  submitted  to  modify  the  tariff 
provisions  surrounding  the  Monthly 
Index  Price,  as  follows:  (1)  To  change 
the  price  discovery  point  from  Custer 
County,  Oklahoma  to  the  MidContinent 
Pooling  Point,  and  (2)  To  change  the 
source  of  the  daily  quoted  price  from 
"Basic  Watch"  to  a  companion 
publication  from  the  same  publisher 
entitled,  "BTU's  Daily  Gas  Wire". 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
or  protests  must  be  filed  on  or  before 
April  11,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretory. 
IFR  Doc.  95-8676  Filed  4-7-95;  8:45  am] 

BILUNG  COOC  671 7-01 -M 

[Docket  No.  TM95-4-28-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31, 1995, 
Panhandle  Eastern  Pipe  Line  Company 


(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  in  May  1, 1995. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  25 
(Flow  Through  Of  Cash-Out  Revenues 
In  Excess  Of  Costs  And  Scheduling 
Charges  Assessed  Against  Affiliates)  of 
the  Genered  Terms  and  Conditions  of 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Panhandle  states  that  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
reflect  the  removal  of  (1)  the  existing 
$.01  reduction  to  Panhandle's  currently 
effective  maximum  Reservation  Rates 
under  Rate  Schedules  FT  and  EFT;  (2) 
the  existing  .06?  reduction  to 
Panhandle's  currently  effective 
maximum  Base  Rate  per  Dt.  under  Rate 
Schedule  SCT;  and  (3)  the  existing  .03<J 
reduction  to  Panhandle's  currently 
effective  maximum  Base  Rate  per  Dt. 
under  Rate  Schedules  IT  and  EIT. 

Panhandle  states  that  the  removal  of 
the  currently  effective  Section  25 
adjustment  from  the  Reservation  and 
Commodity  rates  is  supported  by  the 
workpapers  contained  in  Panhandle's 
filing  which  show  that,  pursuant  to 
Section  25(e)  of  the  General  Terms  and 
Conditions,  the  level  of  cash-out 
revenues  in  excess  of  costs  and 
scheduling  charges  assessed  against 
affiliates  for  the  twelve  months  ended 
January  31,  1995  were  not  of  a  sufficient 
magnitude  to  result  in  a  reservation 
charge  credit  of  at  least  one  cent  or  a 
commodity  charge  credit  of  at  least  .01 
cents. 

Accordingly,  Panhandle  states  that 
there  will  be  no  Section  25  adjustment 
in  effect  for  the  period  May  1.  1995 
through  April  30.  1996.  In  accordance 
with  Section  25(f)  of  the  General  Terms 
and  Conditions  the  net  revenues  for  the 
12  months  ended  January  31,  1995  will 
be  carried  over  to  be  added  to  and 
considered  with  the  net  revenues  in 
Panhandle's  next  filing  made  pursuant 
to  Section  25  of  the  General  Terms  and 
Conditions. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  neard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426.  in  accordance 
with  §385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  April  11,  1995. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-8677  Filed  4-7-95;  8:45  am] 
BILLINQ  COOE  6717-01-M 


[Docket  No.  RP95-225-000] 

Questar  Pipeline  Co.;  Notice  of  Tariff 
Filing 

April  4,  1995. 

Take  notice  that  on  March  31. 1995, 
Questar  PipeUne  Company,  tendered  for 
filing  and  acceptance  to  be  effective 
May  1,  1995.  revised  tariff  sheets  as 
listed  on  Appendix  A  to  this  notice. 

Questar  states  that  these  tariff  sheets 
revise  provisions  in  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff  that 
are  applicable  to  storage  service  by 
reflecting  thermal  (Dth)  rather  than 
volumetric  (Mcfl  tracking  and  billing. 

Questar  states  further  that  it  seeks 
Commission  approval  of  revisions  to  the 
Statement  of  Rates,  Rate  Schedules. 
General  Terms  and  Conditions  and 
Forms  of  Service  Agreements  as 
required  to  reflect  the  Dth  tracking  eind 
billing.  Questar  also  seeks  Commission 
approval  of  the  correction  of  a  minor 
technical  oversight  in  transportation 
rate  schedules  wherein  the  word 
"volume"  had  not  been  previously 
replaced  with  the  word  "quantity." 

Questar  explains  that  the  proposed 
tariff  revisions,  which  conform 
nomination  and  billing  practices  as 
requested  by  several  storage  customers, 
are  also  in  harmony  with  the 
Commission's  preference  as  expressed 
in  its  December  16, 1994,  rulemaking 
proceedings  in  Docket  Nos.  RM95-3- 
000  and  RM95-4-000. 

Questar  states  that  this  filing  was 
served  upon  its  customers  and  the 
Wyoming  and  Utah  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C,  20426.  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  11. 1995.  Protests  will  be 
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considered  by  the  Commission  in 
determining  tlie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CmabmU, 
Secretary. 

Appendix  A — Listing  of  Propoaed  Tariff 
Sbocts 

Fourth  Revised  Sheet  No.  6 

Second  Revised  Sheet  No.  6A 

First  Revised  Sheet  No.  14 

First  Revised  Sheet  No.  23 

First  Revised  Sheet  No.  32 

Second  Revised  Sheet  No.  50 

Second  Revised  Sheet  No.  51 

Second  Revised  Sheet  No.  52 

First  Revised  Sheet  No.  54 

First  Revised  Sheet  No.  56 

First  Revised  Sheet  No.  57 

First  Revised  Sheet  No.  61 

First  Revised  Sheet  No.  62 

First  Revised  Sheet  No.  65 

Second  Revised  Sheet  No.  66 

Second  Revised  Sheet  No.  68 

First  Revised  Sheet  No.  91 

First  Revised  Sheet  No.  100 

First  Revised  Sheet  No.  101 

First  Revised  Sheet  No.  Ill 

First  Revised  Sheet  No.  112 

First  Revised  Sheet  No.  114 

First  Revised  Sheet  No.  115 

First  Revised  Sheet  No.  116 

Second  Revised  Sheet  No.  117 

Second  Revised  Sheet  No.  118 

First  Revised  Sheet  No.  119 

First  Revised  Sheet  No.  120 

First  Revised  Sheet  No.  121 

First  Revised  Sheet  No.  140 

First  Revised  Sheet  No.  141 
First  Revised  Sheet  No.  142 
First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  151 
First  Revised  Sheet  No.  161 
First  Revised  Sheet  No.  162 
First  Revised  Sheet  No.  165 
Second  Revised  Sheet  No.  166 
Second  Revised  Sheet  No.  167 
Second  Revised  Sheet  No.  168 
Second  Revised  Sheet  No.  169 
First  Revised  Sheet  No.  170 
First  Revised  Sheet  No.  171 
Second  Revised  Sheet  No.  172 
Second  Revised  Sheet  No.  173 
Second  Revised  Sheet  No.  186 
Second  Revised  Sheet  No.  188 
Second  Revised  Sheet  No.  190 
First  Revised  Sheet  No.  192 
First  Revised  Sheet  No.  193 

|FR  Doc.  95-8678  Filed  4-7-95;  8:45  am) 
BtLUNO  cooe  (Tir-OI-M 


[Docket  No.  RP95-21 9-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31,  1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  May  1,  1995: 

Original  Sheet  No.  230 
Sheet  Nos.  231-234 

Texas  Eastern  states  that  by  this  filing, 
it  proposes  to  grant,  effective  May  1, 
1995,  customers  under  Rate  Schedule 
SCT  enhanced  transportation  rights 
with  resjject  to  deliveries  and  receipts 
in  Texas  Eastern's  Market  Zones  1,  2 
and  3.  Texas  Eastern  proposes  to  add  a 
new  Section  9  to  Rate  Schedule  SCT. 
These  enhanced  transportation  rights 
are  identical  to  the  enhanced 
transportation  rights  granted  by  Texas 
Eastern  to  customers  under  Rate 
Schedules  CDS  and  FT-1  in  Docket  No. 
RP94-357-O00. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  11,  1995. 
Protests  will  t>e  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil. 
Secretary. 

IFR  Dot    95-8679  Filed  4-7-95;  8:45  ami 
BILUNO  cooe  (TIT-OI-M 


Texas  Gas  Transmission  Corp.;  Notice 
of  Informal  Settlement  Conference 

April  4.  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding 
commencing  at  10:00  am  on  April  11, 
1995.  and  continuing  at  9:00  am  on 


April  12,  1995,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102fb),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076,  or  Russell  B.  Mamone  (202)  208- 
0744. 

Lois  D.  CaaheU. 
Secretary. 
IFR  Doc.  95-8680  Filed  4-7-95;  8:45  am] 

BiLLMQ  cooe  (717-01-11 

[Docket  No.  RP9S-21 7-000] 

Trunkllne  Gas  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  4.  1995. 

Take  notice  that  on  March  31,  1995. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  Ninth  Revised  Tariff 
Sheet  Nos.  6,  7,  8,  9  and  10  which  are 
proposed  to  become  effective  May  1 , 
1995,  consistent  with  Section 
27.3(B)(l)(n(i)(a)  of  the  General  Terms 
and  Conditions  of  Trunkfine's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1 
(General  Terms  and  Conditions). 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  eliminate  the  Initial 
Stranded  Transportation  Cost 
Surcharges  and  to  report  that  under  the 
terms  of  its  Tariff,  there  are  no 
Remaining  Excess  recoveries  to  be 
repaid  to  shippers.  Trunkline  notes  that 
upon  the  Commission's  acceptance  of 
Tnmkline's  Gas  Supply  Realignment 
(GSR)  Costs  recovery  filing  in  Docket 
No.  RP95-220-O00.  also  filed  on  March 
31.  1995,  the  revised  tariff  sheets 
included  in  this  filing  will  be 
superseded. 

"Trunkline  states  that  a  copy  of  this 
filing  has  been  served  on  all  customers 
affected  by  this  filing  and  the  respective 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  11.  1995. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  95-8681  Filed  4-7-95;  8:45  am] 

BILUNO  cooe  6717-01-M 


[Docket  No.  RP95-220-0001 

Truckline  Gas  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  4,  1995. 

Take  notice  that  on  March  31,  1995, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  Tenth  Revised  Tariff 
Sheet  Nos.  6,  7,  8,  9  and  10  which  are 
proposed  to  become  effective  May  1 , 
1995,  consistent  with  Sections  27.2 
(D)(1)  and  27.3(B)(l)(f)(i)(a)  of  the 
General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  (General  Terms 
and  Conditions). 

Truckline  states  that  the  purpose  of 
this  filing  is  to  dispose  of  certain  Gas 
Supply  Realignment  (GSR)  Costs 
incurred  by  Trunkline  by  offsetting 
those  amounts  against  the  excess 
recoveries  of  certain  transition  costs, 
using  Commission-approved  cross- 
crediting  procedures  contained  in  its 
Tariff.  Trunkline  further  states  that  the 
principal  amount  proposed  to  be 
recovered  via  the  Commission-approved 
cross-crediting  method  is  $806,242 
which  is  $87,382  less  than  the  $893,624 
amount  of  Trunkline's  GSR  costs 
incurred  as  of  the  date  of  this  filing  and 
carrying  charges  up  to  the  anticipated 
May  1,  1995  effective  date. 

Trunkline  states  that  a  copy  of  this 
filing  has  been  served  on  all  customers 
affected  by  this  filing  and  the  respective 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  11,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  peuty  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  95-8682  Filed  4-7-95;  8:45  am] 

BiLUNG  cooe  STir-OI-M 

pocket  No.  RP95-22a-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Tariff  Revisions 

April  4,  1995. 

Take  Notice  that  on  March  31.  1995. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  make 
explicit  in  its  tariff  the  ability  to  allow 
Williston  Basin  to  accept  nominations 
after  the  nomination  deadline,  to  the 
extent  operating  conditions  permit. 

Williston  Basin  requests  that  the  tariff 
sheets  be  made  effective  May  1.  1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20246.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  11,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  95-8683  Filed  4-7-95;  8:45  am] 

BILUNG  CODE  6717-01-M 

pocket  No.  ER93-937-000,  et  al.] 

Niagara  Mohawk  Power  Corp.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  3. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER93-93  7-000] 

Take  notice  that  on  March  20,  1995, 
Niagara  Mohawk  Power  Corporation 


tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  17,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Madison  Gas  &  Electric  Co. 

[Docket  No.  ER94-1 147-000] 

Take  notice  that  on  March  23. 1995, 
Madison  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  West  Penn  Power  Co. 

[Docket  No.  ER95-591-000] 

Take  notice  that  on  March  17.  1995. 
West  Penn  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  17.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Electric  Power  Co. 

(Docket  No.  ER95-660-0001 

Take  notice  that  on  March  22,  1995. 
Southwestern  Electric  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  17,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corp. 

[Docket  No.  ER95-766-0O0] 

Take  notice  that  on  March  20, 1995. 
Florida  Power  Corporation  (FPC). 
tendered  for  filing  letters  dated  February 
14.  1995  providing  "Rate  Limitation 
Refunds"  for  calendar  year  1994  to  four 
of  the  Company's  customers  in 
accordance  with  provisions  in  Exhibit  B 
of  their  contracts  limiting  the  total  bills 
for  service  to  them  to  the  amount  that 
would  be  produced  by  applying  the 
applicable  Florida  Municipal  Power 
Agency  rate  to  that  service.  The  rate- 
schedule  under  which  each  is  served 
and  the  Rate  Limitation  Refund  made  to 
each  are  as  follows: 


Rate 
schedule 

Customer 

Refund 

Rate 

City  of 

31,139.391.09 

Schedule 

Bartow. 

114. 

Rate 

City  of  Ha- 

139.329.39 

Schedule 

vana. 

115. 

Rate 

City  of 

126,992.20 

Schedule 

Newtjerry. 

116. 

Rate 

City  of 

348.041.30 

Schedule 

Mount 

117. 

Dora. 
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Comment  date:  April  17.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Services,  Inc. 

(Docket  No.  ER95-767-000| 

Take  notice  that  on  March  20,  1995. 
Southern  Company  Services.  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "Southern  Companies"), 
filed  a  Service  Agreement  dated  as  of 
March  2,  1995  between  Nor  Am  Energy 
Services  and  SCS  (as  agent  for  Southern 
Companies)  for  service  under  the  Short- 
Term  Non-Firm  Transmission  Service 
Tariff  of  Southern  Companies. 

Comment  date:  April  17.  1995,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services,  Inc. 

[Docket  No.  ER9S-768-000I 

Take  notice  that  on  March  20.  1995. 
Southern  Company  Services.  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "Southern  Companies") 
filed  a  Service  Agreement  dated  as  of 
March  2,  1995  between  InterCoast 
Power  Marketing  Company  and  SCS  (as 
agent  for  Southern  Companies)  for 
service  under  the  Short-Term  Non-Firm 
Transmission  Service  Tariff  of  Southern 
Companies. 

Comment  date:  April  17,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER95-769-000I 

Take  notice  that  on  March  20,  1995. 
Pacific  Gas  and  Electric  Company 
(PGAE).  tendered  for  filing,  as  an  initial 
rate  schedule,  a  Control  Area  and 
Transmission  Service  Agreement 
(Agreement)  providing  rates,  terms  and 
conditions  for  service  to  be  rendered  by 
PG&E  to  Power  Exchange  Corporation 
(PXC),  a  power  marketer. 

The  Agreement:  1)  identifies  the  types 
of  bulk  power  suppliers  from  whom 
PXC  can  purchase,  describes  the  types 
of  loads  it  can  serve,  and  provides  for 
accounting  for  such  loads  and  resources, 
particularly  resources  whose  output  is 
sold  to  two  or  more  entities 
concurrently;  2)  establishes  control  area 
reliability  obligations  for  PXC,  e.g.. 
resource  load-following  and  spinning 
reserve  requirements  and  energy 
deviation  limits,  and  permits  PXC  to 


satisfy  these  obligations  by  using  its 
own  resources,  purchasing  services  from 
third  parties,  or  purchasing  services 
from  PG&E,  and  3)  provides  flexible, 
firm  network  transmission  service  on 
both  a  short-term  and  an  annual  basis 
among  various  generation  "Input" 
points  and  load  "Output"  points 
specified  by  PXC. 

Copies  of  this  filing  were  served  upon 
PXC  and  the  California  Public  Utilities 
Commission. 

Comment  date:  April  17,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PECO  Energy  Co. 

(Docket  No.  ER9S-770-000| 

Take  notice  that  on  March  20.  1995. 
PECO  Energy  Company  (PECO),  filed  a 
power  sales  Tariff  (Tariff).  The  Tariff 
describes  the  general  terms  and 
conditions  under  which  PECO  will 
make  available  for  sale  energy  from 
various  sources  on  either  a  reserved  or 
^  as-delivered  basis  at  negotiated  rates 
that  are  no  higher  than  PECO's  cost  of 
service. 

PECO  requests  an  effective  date  for 
the  Tariff  of  May  21.  1995. 

PECO  has  served  copies  of  the  filing 
on  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  17.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER95-771-0001 

Take  notice  that  on  March  20.  1995. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  an  Electric  Clearinghouse,  Inc. 
(ECI).  The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  ECI.  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  April  17.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Empire  Limited 

(Docket  No.  ER95-772-0001 

Take  notice  that  on  March  20,  1995. 
Northeast  Empire  Limited  Partnership 
#2  tendered  for  filing  a  waiver  of  a 
condition  to  an  amendment  to  its  rate 
schedule  for  sales  of  energy  and 
capacity  from  its  Ashland,  Maine 
facility  to  Central  Maine  Power 
Company. 


Comment  date:  April  17,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Co. 

(Docket  No.  ER95-773-OOOJ 

Take  notice  that  on  March  21.  1995. 
Boston  Edison  Company  (BECo). 
tendered  for  fling  a  Service  Agreement 
and  Appendix  A  for  Electric 
Clearinghouse  Inc.  for  the  sale  and/or 
exchange  of  power  from  time  to  time 
pursuant  to  BECo's  Electric  Tariff. 
Original  Volume  No.  6.  BECo  requests 
that  this  Service  Agreement  and 
Appendix  A  become  effective  on  March 
1.1995. 

Comment  date.- April  17.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Boston  Edison  Co. 

(Docket  No.  ER95-774-000I 

Take  notice  that  on  March  20.  1995. 
Boston  Edison  Company  (BECo). 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  for  ENRON  Power 
Marketing.  Inc.  for  the  sale  and/or 
exchange  of  power  from  time  to  time 
pursuant  to  BECo's  Electric  Tariff. 
Original  Volume  No.  6.  BECo  requests 
that  this  Service  Agreement  and 
Appendix  A  become  effective  on  March 
1.  1995. 

Comment  date:  April  17.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Boston  Edison  Co. 

(Docket  No.  ER95-775-000I 

Take  notice  that  on  March  21,  1995, 
Boston  Edison  Company  (BECo), 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  for  Louis  Dreyfus 
Electric  Power  Inc.  for  the  sale  and/or 
exchange  of  power  from  time  to  time 
pursuant  to  BECo's  Electric  Tariff, 
Original  Volume  No.  6.  BECo  requests 
that  this  Service  Agreement  and 
Appendix  A  become  effective  on  March 
1,1995. 

Comment  date:  April  17,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
vnth  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  one  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary.. 
[FR  Doc.  95-8667  Filed  4-7-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5187-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  [Insert  date  30  days  after 
publication  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  0370.13. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Underground  Injection  Control 
Program  Information  (EPA  ICR  No. 
0370.13;  OMB  Control  No.  2040-0042). 
This  is  a  request  for  renewal  of  a 
currently  approved  information 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Abstract:  The  Underground  Injection 
Control  (UIC)  program  under  the  Safe 
Drinking  Water  Act  established  a 
Federal  and  State  regulatory  system  to 
protect  imderground  sources  of  drinking 
water  from  contamination  by  injected 
materials.  Owners  or  operators  of 
underground  injection  wells  must 
obtain  permits,  conduct  environmental 
monitoring,  maintain  records,  and 
report  results  to  EPA  or  the  State 
primacy  agency.  States  must  report  to 


EPA  on  permittee  compliance  and 
related  information.  The  information  is 
reported  using  standardized  forms,  and 
the  regulations  are  codified  at  40  CFR 
Parts  144  through  148.  The  data  are 
used  to  ensure  the  safety  of 
underground  sources  of  drinking  water. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  56  hours  per 
respondent  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
forms  included  in  this  collection  of 
information. 

Respondents:  Owners  and  operators 
of  underground  injection  wells,  and 
States. 

Estimated  No.  of  Respondents:  6,199. 

Estimated  Total  Annual  Rurden  on 
Respondents:  361,714  hours. 

Frequency  of  Collection:  On  occasion, 
quarterly,  annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  0370.13  and  OMB  Control 
No.  2040-0042  in  any  correspondence. 
Ms.  Sandy  Farmer,  EPA  ICR  No. 

0370.13,  U.S.  Environmental   - 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

Street  SW.,  Washington,  DC  20460. 

and 
Mr.  Tim  Hunt,  OMB  Control  No.  2040- 
0042,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
NW.,  Washington,  DC  20503. 

Dated:  April  4, 1995. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  95-8736  Filed  4-7-95;  8:45  am[ 
BILUNG  CODE  6S60-60-M 


[FRL-5187-1] 

Colloquium  on  Ecological  Risk 
Assessment  Guideline  Development 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
colloquium  sponsored  by  tho  U.S. 
Environmental  Protection  Agency  Risk 
Assessment  Forum  to  discuss 
development  of  an  Agency-wide 
guideline  based  on  EPA's  ecological  risk 
assessment  framework.  The  Agency  is 
especially  interested  in  exploring  the 


experiences  of  individuals  or 

organizations  who  have  used  the 

framework  for  evaluating  ecological 

risk. 

DATES:  The  colloquium  will  begin  on 

Wednesday,  May  3, 1995  at  8:00  a.m. 

and  end  at  5:00  p.m.  Members  of  the 

public  may  attend. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Old  Town  HoUday  Inn,  480  King 

Street,  Alexandria,  Virginia  (Tel:  703/ 

549-6080). 

Eastern  Research  Group,  Inc.,  an  EPA 
contractor,  is  providing  logistical 
support  for  the  colloquium.  To  attend 
the  colloquium,  call  Eastern  Research 
Group  at  617/674-7374.  Space  is 
limited. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
van  der  Schalie,  U.S.  Environmental 
Protection  Agency,  Risk  Assessment 
Fonmi  (8101),  401  M  Street,  SW., 
Washington,  DC  20460,  Tel:  (202)  260- 
6743. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
developing  an  Agency-wide  guideline 
for  ecological  risk  assessment  based  on 
the  process  described  in  the  EPA  report 
Framework  for  Ecological  Risk 
Assessment  (EPA/630R-92/001).  This 
colloquium  will  provide  an  opportunity 
for  members  of  the  public  to:  (1)  Be 
informed  as  to  the  purpose  and 
proposed  structure  of  the  guideline;  (2) 
discuss  their  own  experiences  with  the 
Agency's  framework  for  ecological  risk 
assessment  and  (3)  provide  information 
for  Agency  consideration  in  guideline 
development. 

The  ecological  risk  assessment 
guideline  is  being  prepared  by  EPA's 
Risk  Assessment  Forum,  which  includes 
senior  scientists  frtjm  the  Agency's 
program  offices,  regional  offices,  and 
laboratories.  Historically,  the  Forum  is 
best  known  for  developing  Agency-wide 
human  health  risk  assessment 
guidelines,  but  since  1989.the  Forum 
has  been  working  towards  preparation 
of  similar  guidance  for  ecological  risk 
assessment.  Based  in  part  on 
consultations  with  EPA's  Science 
Advisory  Board,  the  Forum  approached 
ecological  risk  guidelines  in  a  step-wise 
fashion,  beginning  with  the  source 
materials  listed  below.  (Copies  of  these 
published  documents  may  be  obtained 
by  calling  EPA's  Center  for 
Environmental  Research  Information 
(CERI)  in  Cincinnati.  Ohio  at  (513)  569- 
7562  and  referencing  the  EPA  document 
numbers  provided.) 

•  Summary  Report  on  Issues  in 
Ecological  Risk  Assessment  (EPA/625/ 
3-91/018).  This  report  summarizes 
discussions  between  EPA  scientists  and 
outside  experts  on  issues  relevant  to 
guidelines  development  based  on  a 
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series  of  coUoquia  that  inaugurated  the 
Forum  guidelines  development  effort. 

•  Framework  for  Ecological  Risk 
Assessment  (EPA/630/R-92/001).  The 
peer-reviewed  Framework  Report 
describes  basic  concepts  and 
terminology  for  the  ecological  risk 
assessment  process. 

•  A  Review  of  Ecological  Case 
Studies  from  a  Risk  Assessment 
Perspective  (EPA/630/R-92/005)  and  A 
Review  of  Ecological  Case  Studies  from 
a  Risk  Assessment  Perspective  Volume 
2  (EPA/630/R-94/003).  These  reports 
contain  17  peer-reviewed  case  studies 
that  explore  the  relationship  between 
the  ecological  risk  assessment  process 
described  in  the  Framework  Report  and 
several  types  of  ecological  assessment. 

•  Ecological  Risk  Assessment  Issue 
Papers  (EPA/630/R-94/009)  and  Peer 
Review  Workshop  Report  on  Ecological 
Risk  Assessment  Issue  Papers  (EPA/630/ 
R— 94/008).  Some  issue  paper  topics 
correspond  directly  to  sections  of  EPA's 
ecological  risk  assessment  framework 
(conceptual  model  development, 
characterization  of  exposure,  effects 
characterization,  and  risk  integration 
methods),  while  others  focus  on  cross- 
cutting  issues  (ecological  significance, 
biological  stressors,  ecological  recovery, 
uncertainty,  and  ascertaining  public 
values  in  ecological  risk  assessment). 
The  issue  papers  were  revised  based  on 
comments  received  at  an  August,  1994 
peer  review  workshop.  The  scientific 
background  information  in  the  papers 
will  help  provide  a  bridge  between  the 
basic  concepts  described  in  the 
Framework  Report  and  the  more 
substantial  ecological  risk  assessment 
guidelines. 

Work  on  the  first  ecological  risk 
guideline,  based  on  an  expansion  of  the 
ecological  risk  framework,  was  recently 
initiated.  As  with  previously  published 
human  health  risk  guidelines,  the  new 
ecological  risk  assessment  guideline  is 
intended  to  improve  the  quality  of 
EPA's  risk  assessments,  promote 
Agency-wide  consistency;  and  inform 
the  scientific  community  and  the 
public.  Guidelines  are  not  rules  for 
those  outside  of  the  Agency;  they  are 
intended  primarily  for  use  by  EPA  and 
contractors  doing  work  for  the  Agency. 
While  guidelines  address  major  issues 
of  concern,  they  do  not  provide  detailed 
"how  tos"  or  contain  extensive 
background  material  for  novice  readers. 
Finally,  guidelines  are  not  program- 
specific;  it  is  left  to  individual  programs 
within  EPA  (e.g.,  Superfund.  pesticides) 
to  adapt  the  Agency-wide  guidelines  to 
their  own  needs. 


Dated:  March  27, 1995. 
RobMt  I.  Huggatt, 

Assistant  Administrator  for  Research  and 
Development. 
|FR  Doc.  95-6740  Filed  4-7-95;  8:45  am] 

aiLUNQ  COOC  ««0-84M< 

(OPP-00406:  FRL-4948-3] 

Guidance  on  Issuance  of  Woiiter 
Protection  Standard  Enforcement 

Actions  In  Response  to  Personal 
Protective  Equipment  Violations 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  February  13,  1995.  the 
Agency  distributed  its  "Summary 
Guidance  on  Issuance  of  WPS 
Enforcement  Actions"  which  appUed  to 
any  violations  of  the  Worker  Protection 
Standard  (WPS).  EPA  was  recently 
asked  to  distribute  further  guidance 
specific  to  enforcement  of  the  personal 
protective  equipment  (PPE)  provisions 
of  the  WPS.  In  response,  the  Agency 
developed  guidance  which  applies  to 
PPE  violations  the  10  factors  which  EPA 
recommends  be  considered  in 
determining  the  appropriate  recipients 
of  WPS  enforcement  actions.  This 
guidance  was  distributed  to  EPA 
Regional  Offices  on  March  30,  1995,  for 
transmittal  to  state  pesticide 
enforcement  personnel,  the  intended 
audience  for  the  guidance.  EPA  is 
publishing  the  March  30th  guidance  at 
the  request  of  a  state  organization. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Sims,  Toxics  and  Pesticides 
Enforcement  ENvision.  Office  of 
Enforcement  and  Compliance 
Assurance,  2245A,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202) 564-4048. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

EPA  is  providing  this  document  in 
response  to  requests  made  for  specific 
guidance  concerning  enforcement  of  the 
PPE  provisions  of  the  FIFRA  WPS.  This 
summary  guidance  is  organized 
according  to  the  10  factors  to  be 
considered  in  determining  the 
appropriate  recipients  of  WPS 
enforcement  actions,  and  employers/ 
owners/operators'  PPE  responsibilities. 

n.  Ten  Factors  for  Consideration 

EPA  recommends  that  accountabihty 
for  compliance  with  the  FIFRA  WPS  be 
decided  on  a  common  sense,  case-by- 
case  basis.  "Summary  Guidance  on 
Issuance  of  WPS  Enforcement  Actions," 


provided  February  1995,  identifies  the 
following  10  factors  which  EPA 
recommends  States  consider  when  they 
need  to  determine  the  appropriate 
recipient(s)  of  a  WPS  enforcement 
action: 

1 .  Who  has  control  over  pesticide  use; 

2.  Who  directs  pesticide  use; 

3.  Who  has  control  over  the 
agricultural  establishment  for  posting 
and  other  WPS-related  responsibilities; 

4.  Who  gives  direction  on  the 
agricultural  establishment  for  posting 
and  other  WPS-related  responsibilities; 

5.  Who  has  control  over  the  practices 
used  by  agricultural  workers  on  the 
establishment; 

6.  Who  directs  the  practices  used  by 
agricultural  workers  on  the 
establishment; 

7.  Measures  taken  to  comply  with 
provisions  of  the  WPS; 

8.  Actions  taken  in  response  to 
incidents  of  noncompliance; 

9.  History  of  prior  violations;  and 

10.  Ability  to  assure  continuing 
compliance  with  the  WPS. 

Documentation  by  employers/owners/ 
operators  could  assist  them  in 
demonstrating  to  State  regulatory 
officials,  their  efforts  to  comply  and 
responses  to  instances  of 
noncompliance.  The  totality  of  the 
circumstances  should  be  considered  in 
each  case.  The  10  factors  are  not  listed 
in  any  order  of  priority;  each  factor 
should  be  appropriately  considered  in 
every  case. 

III.  Employers/Owners/Operators  PPE 
Responsibilities 

The  10  factors  should  be  considered 
if  an  employee  (including  workers  and 
handlers)  does  not  use  PPE  required  by 
the  WPS.  It  is  essential  for  employers/ 
owners/operators  to  take  an  active  role 
to  assure  that  PPE  is  used. 

The  employer/owner/operator  bears 
primary  responsibility  for  WPS  PPE 
compliance.  Employers/owners/ 
operators  must  provide,  clean  and 
maintain  PPE,  and  instruct  employees 
on  its  proper  use.  The  employer/owner/ 
operator  has  a  responsibility  to  inform 
employees  who  do  not  use  their  PPE 
that  such  clothing  or  protective  gear  is 
required.  In  the  case  of  pesticide 
handlers,  the  responsibility  to  follow 
label  directions  and  use  PPE  properly  is 
a  shared  one  with  the  employer. 

The  employer/owner/operator  also 
has  a  responsibility  to  take  appropriate 
actions  if  an  agricultural  employee  does 
not  comply  with  instructions  to  use 
PPE.  If  an  employee  does  not  use  WPS 
required  PPE,  appropriate  supervisory 
actions  that  could  be  taken  by  the 
employer/owner/operator  to  achieve 
compliance  include  warnings  and 
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nondiscriminatory  discipline.  If  an 
employer/owner/operator  provides 
employees  with  appropriate  PPE, 
training  and  supervision  per  the 
specifications  of  the  WPS.  there  should 
not  arise  an  occasion  on  which  the 
employer/owner/operator  would  be 
subject  to  a  WPS/PPE  enforcement 
action  due  to  the  individual  decision  of 
an  agricultural  employee  not  to  use  the 
PPE. 

Enforcement  officials  will  consider 
the  facts  of  a  case  before  determining 
how  to  respond  to  any  WPS  violation, 
consistent  with  the  10  factors  identified 
in  the  Agency's  February  1995  simimary 
WPS  enforcement  guidance.  EPA 
recommends  that  accountability  for 
compliance  be  decided  on  a  common 
sense  basis,  and  that  the  totality  of  the 
circumstances  be  considered  in  each 
case,  including  enforcement  actions  in 
response  to  PPE  violations. 

Dated:  April  4,  1995. 
Jesse  BaskerviUe. 

Director,  Toxics  and  Pesticides  Enforcement 
Division,  Office  of  Enforcement  and 
Compliance  Assurance. 

|FR  Doc.  9S-8726  Filed  4-7-95;  8:45  ami 
BILUNQ  CODE  66aO-60-F 


assessment  of  noncancer  health  effects. 
The  information  presented  in  this  report 
is  one  step  in  developing  the  basis  for 
an  EPA  consensus  on  the  role  of 
benchmark  methods  in  the  quantitative 
assessment  of  noncancer  health  risk. 
The  report  presents  a  basic  overview  of 
the  benchmark  method,  which  may 
provide  an  additional  quantitative 
approach  to  current  EPA  practice. 

The  docimient  focuses  especially  on 
critical  decisions  that  must  be  made  in 
deriving  a  BMD  and  applying  the  BMD 
in  risk  assessment.  Major  decisions  in 
using  the  BMD  are  explained,  and  the 
sensitivity  of  the  final  result  to  each 
assumption  is  evaluated.  The  document 
also  identifies  many  unresolved  issues 
in  benchmark  dose  application  and 
identifies  research  that  may  help  resolve 
some  of  these  issues. 

Dated:  March  24, 1995. 
Robert  J.  Huggett, 

Assistant  Administrator  for  Research  and 
Development. 

[PR  Doc.  95-8738  Filed  4-7-95;  8:45  am] 
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The  Use  of  the  Benchmarfc  Dose 
Approach  In  Health  Risk  Assessment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability. 


SUMMARY:  This  notice  announces  the 
availability  of  a  report  titled  The  Use  of 
the  Benchmark  Dose  Approach  in 
Health  Risk  Assessment  (EPA/630/R- 
94/007).  This  report  was  developed  to 
serve  as  a  background  document  for 
discussing  benchmark  dose  applications 
to  noncancer  risk  assessment. 
ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office. 
CERI.  U.S.  Environmental  Protection 
Agency.  26  West  Martin  Luther  King 
Drive.  Cincinnati.  OH  45268,  Tel:  (513) 
569-7562,  Fax:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
and  request  the  document  by  the  title 
and  EPA  number  (EPA/630/R-94/007). 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  Stine,  U.S.  Environmental 
Protection  Agency  (8101).  401  M  Street. 
SW..  Washington.  DC  20460,  Telephone: 
(202) 260-6743. 

SUPPLEMENTARY  INFORMATION:  For  almost 
10  years,  scientists  have  been  studying 
the  benchmark  dose  (BMD)  as  a 
promising  technique  for  the  quantitative 


[FRL-6187-4] 

Report  on  the  Technical  Review 
Workshop  on  the  Reference  Dose  for 
Aroclor  1016 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability. 


Assessment  Forum  for  the  Agency's 
Reference  Dose/Reference  Concentration 
(RfD/RfC)  Work  Group.  The  meeting 
was  held  in  Washington,  DC,  at  the 
Barcelo  Washington  Hotel  on  May  24- 
25,  1994  (59  FR  23202). 

EPA  convened  a  balanced  panel  of 
experts  from  the  fields  of  qualitative  and 
quantitative  effects  of  PCBs  in  humans 
and  animals,  pyerinatal  toxicity, 
neurobehavioral  effects,  and  hazard  and 
risk  evaluation  for  data  on  health  effects 
other  than  cancer.  EPA  sought 
comments  from  these  experts  on  the 
IRIS  entry  and  related  scientific  sources. 
Reviewers  at  the  workshop  were  asked 
to  evaluate  whether  the  reference  dose    . 
fully  considered  available  data  and  if 
scientifically  responsible  data  analyses 
were  clearly  articulated  in  the  IRIS  data 
base  entry.  Reviewers  approved  some 
features  of  the  IRIS  entry,  and 
recommended  additional  review  and 
einalysis  for  others. 

This  report  collects  workshop  papers, 
including  summary  statements  prepared 
by  the  chairperson  for  each  workshop 
topic.  Workshop  participants 
contributed  useful  recommendations  for 
the  Agency's  Reference  Dose/Reference 
Concentration  Work  Group  to  consider 
in  re-evaluating  the  RfD  entry  on  IRIS. 

Dated:  March  24,  1995. 
Robert ).  Huggett, 

Assistant  Administrator  for  Research  and 
Development. 

IFR  Doc.  95-8737  Filed  4-7-95;  8:45  am) 
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summary:  This  notice  aimoimces  the 
availability  of  a  report  titled  Technical 
Review  Workshop  on  the  Reference 
Dose  for  /iroclor  1016  (EP/W630/R-94/ 
006).  This  report  compiles  discussions 
from  a  technical  review  workshop  on 
the  reference  dose  for  Aroclor  1016, 
which  was  held  in  Washington.  DC.  on 
May  24-25. 1994. 

ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268,  Tel:  (513) 
569-7562.  Fax:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
and  request  the  document  by  the  title 
and  EPA  number  (EPA/630/R-94/006). 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  Stine.  U.S.  Environmental 
Protection  Agency  (8101).  401  M  Street, 
SW.,  Washington,  DC  20460,  Telephone: 
(202) 260-6743. 

SUPPLEMENTARY  INFORMATION:  This 
report  includes  information  and 
materials  from  a  technical  review 
workshop  organized  by  the  U.S. 
Environmental  Protection  Agency's  Risk 


[FRL-6187-2] 


Report  on  the  Workshop  on  Cancer 
Risk  Assessment  Guidelines  Issues 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  a  report  titled  Report  on 
the  Workshop  on  Cancer  Risk 
Assessment  Guidelines  Issues  (EPA/ 
630/R-94/005a).  This  report  compiles 
discussions  from  a  technical  review 
workshop  on  the  draft  document  titled 
Draft  Revisions  to  the  Guidelines  for 
Carcinogen  Risk  Assessment  (External 
Review  Draft;  EPA/600/BP-92/003). 
Highlights  of  reviewers'  pre-meeting 
comments  on  the  draft  document  are 
included  in  the  workshop  report;  copies 
of  reviewers'  comments  in  their  entirety 
are  available  from  the  National 
Technical  Information  Service. 
ADDRESSES:  To  obtain  a  single  copy  of 
the  workshop  report,  interested  parties 
should  contact  the  ORD  Publications 
Office,  CERI,  U.S.  Environmental 
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Protection  Agency,  26  West  Martin 
Luther  King  Drive.  Cincinnati,  OH 
45268.  Tel  (513)  569-7562.  Fax:  (513) 
569-7566.  Please  provide  your  name 
and  mailing  address,  and  request  the 
document  by  the  title  and  EPA  number 
(EPA/630/R-94/005a). 

To  obtain  a  copy  of  reviewers'  pre- 
meeting  comments,  interested  parties 
should  contact  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield.  VA  22161.  Telephone 
(703)  487^650.  The  document  number 
isPB95-148201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jeanette  Wiltse.  U.S.  Environmental 
Protection  Agency  (8601),  401  M  Street 
SW..  Washington.  DC  20460.  Telephone: 
(202) 260-7315. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Environmental  FroteH:tion  Agency's  Risk 
Assessment  Forum  and  Office  of  Health 
and  Environmental  Assessment 
organized  a  workshop  to  technically 
review  the  Agency's  draft  revised  cancer 
risk  assessment  guidelines  (Draft 
Revisions  to  the  Guidelines  for 
Carcinogen  Risk  Assessmenf— External 
Review  Draft;  EPA/600/BP-92/003).  The 
workshop  was  held  on  September  12- 
14.  1994,  at  the  Hyatt  Regency  in 
Reston,  Virginia  (59  FR  43125). 

EPA  convened  a  panel  of  experts  to 
evaluate  and  comment  on  technical 
issues  in  the  draft  document  concerning 
mode  of  action,  hazard  identification, 
dose  response,  and  default  assumptions. 
This  report,  entitled  Report  on  the 
Workshop  on  Cancer  Risk  Assessment 
Guidelines  Issues  (EPA/630/R-94/005a). 
compiles  discussion  and  information 
from  the  technical  review  workshop. 
EPA  will  use  the  reviewers'  comments 
and  recommendations  drawn  from  the 
workshop  in  considering  revisions  to 
the  draft  guidelines. 

Dated:  March  25.  1995. 
Robert  I.  Huggett. 

Assistant  Administrator  for  Research  and 

Development. 

|FR  Doc.  9S-fl739  Filed  4-7-95:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  ft^ight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 


not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 
Forwarders  International,  Inc.,  10926 

LaCienega  Blvd.  Ingiewood,  €A 

90304,  Officers:  Ghassan  M.  Choueiti. 

President;  Fadia  G.  Choueiti.  Vice 

President 
FCH  International  Enterprises.  Inc.. 

6819  NW  84  Ave.,  Miami.  FL  33166. 

Officers:  Fernando  Chukuong, 

President;  Maria  J.  MuUert.  Manager 
Guy  Timothy  Nishida,  7429  Ogelsby 

Ave.,  Los  Angeles.  CA  90045  Sole 

Proprietor. 

Dated:  April  5,  1995. 

By  the  Federal  Maritime  Ck>mmission 
Joaeph  C  Polking. 
Secretary. 
jFR  Doc.  95-8697  Filed  4-7-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Ouane  R.  Roberts,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  24,  1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  Duane  R.  Roberts.  Murrieta. 
Cahfomia;  Robert  W.  Klemme.  Palos 
Verdes  Estates.  California;  Randall  C. 
Luce.  Anaheim,  California;  Richard  B. 
Thomas,  Carona  Del  Mar,  California; 
and  Entrepreneurial  Capital 
Corporation.  Riverside,  California;  to 
acquire  19.55  percent,  for  a  total  of 
23.85  percent,  of  the  voting  shares  of  FP 
Bancorp.  Escondido.  California,  and 


thereby  indirectly  acquire  First  Pacific 
National  Bank.  Escondido.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  4.  1995. 
lennifier  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-8696  Filed  4-7-95;  8:45  ami 
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MSB  Holding  Company;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  appHcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  tjeen  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  24,  1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  MSB  Holding  Company.  Moorhead, 
Iowa;  to  engage  de  novo  in  making  and 


servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  4,  1995. 
lennifier  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-8695  Filed  4-7-95;  8:45  am] 
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BayBanks,  Inc.,  et  al.;  Acquisitions  of 
Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  t>een  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woirid  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  April  24,  1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 


1.  BayBanks,  Inc.,  Boston, 
Massachusetts;  to  acquire  NFS  Financial 
Corp.,  Nashua.  New  Hampshire,  and 
thereby  engage  in  owning,  controlling 
and  operating  a  savings  association  that 
engages  only  in  deposit-taking  activities 
and  lending  and  other  activities, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  Deutsche  Bank  AG,  Frankfurt 
(Main),  Federal  Republic  of  Germany;  to 
retain  First  Call  Corporation,  Boston, 
Massachusetts,  and  thereby  engage 
indirectly  in  providing  data  processing 
activities,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  American  Corporation, 
Nashville,  Tennessee;  to  acquire 
Heritage  Federal  Bancshares,  Inc.. 
Kingsport.  Tennessee,  and  thereby 
ir  directly  acquire  Heritage  Federal 
Savings  Bank.  Kingsport.  Tennessee, 
and  thereby  engage  in  operating  and 
savings  and  loan  association,  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  state  of 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  4,  1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-8694  Filed  4-7-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Home  Visitor  Services  (Number:  OPE- 
HVS-5) 

AGENCY:  Office  of  Policy  and  Evaluation 

(OPE),  ACF,  DHHS. 

ACTION:  Announcement  of  the 

availability  of  funds  and  request  for 

applications  to  provide  research 

assistance  for  the  Home  Visitor  Services 

Demonstration. 


SUMMARY:  The  Office  of  Policy  and 
Evaluation  of  the  Administration  for 
Children  and  Families  (ACF)  aimounces 
the  availability  of  Federal  funding  to 
provide  research  assistance  for  the 
Home  Visitor  Services  Demonstration. 
Funding  under  this  announcement  is 
authorized  by  section  1110  of  the  Social 


Security  Act  governing  Social  Services 
Research  and  Demonstration  activities 
(Catalog  of  Federal  Domestic  Assistance 
93.647). 

DATES:  The  closing  date  for  submission 
of  applications  is  June  9, 1995. 
ADDRESSES:  Application  receipt  point: 
Applications  may  be  mailed  to  the 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade  SW.. 
MS  6C-62  OFM/DDG.  Washington.  DC 
20447;  Attn:  Mrs.  Shirley  Parker; 
Reference:  Announcement  Number 
OPE-HVS-5.  Hand  delivered 
applications  are  accepted  during  the 
normal  working  hours  of  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  on  or 
prior  to  the  established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station, 
901  D  Street  SW.,  Washington,  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Families,  Office  of  Policy  and 
Evaluation.  370  L'Enfant  Promenade 
SW..  Washington.  DC  20447;  Attn: 
Nancye  Campbell,  telephone  (202)  401- 
760. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Policy  and  Evaluation  of  the 
Administration  for  Children  and 
Families  announces  that  competing 
applications  are  being  accepted  for 
Federal  financial  assistance  to  provide 
research  assistance  for  the  Home  Visitor 
Services  (HVS)  Demonstration.  A  single 
award  will  be  made  under  this 
announcement.  The  recipient  will 
receive  an  initial  financial  award  for  12 
months  and  be  eligible  to  apply  on  a 
non-competitive  basis  for  a  continuation 
award  of  12  months  duration.  The 
recipient  will  also  be  expected  to  enter 
into  a  cooperative  agreement  with  ACF. 
This  program  announcement  consists 
of  four  parts.  Part  I  provides  background 
information  about  the  HVS 
demonstration.  Part  II  describes  the 
activities  supported  by  this 
announcement  and  application 
requirements.  Part  III  describes  the 
application  review  process.  Part  FV 
provides  information  and  instructions 
for  the  submission  of  applications. 

Part  I — Introduction 

ACF  has  entered  into  a  partnership 
with  the  Henry  J.  Kaiser  Family 
Foundation  to  develop  and  assess  a 
demonstration  of  home  visiting  services 
for  teenage  parents  on  AFDC  who  are 
required  to  participate  in  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  program.  Through  a  separate 
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competitive  process,  ACF  provided 
funding  support  for  five  state  welfare 
agencies  to  plan,  implement  and 
conduct  the  demonstrations.  Such 
funding  support  was  only  available  to 
the  single  state  agency  responsible  for 
the  administration  of  the  AFDC  program 
as  required  by  section  1115  of  the  Social 
Security  Act. 

The  Kaiser  Foundation  has  awarded  a 
grant  to  the  University  of  Pennsylvania 
to  provide  background  analysis,  project 
design  assistance,  and  research 
assistance  for  the  HVS  initiative. 
However,  the  research  assistance  which 
can  be  provided  through  the  Kaiser 
grant  is  insufficient. 

Background  on  the  Demonstrations: 
The  Assistant  Secretary  for  Children 
and  Families  sent  a  letter  to  the  all  state 
welfare  directors  announcing  the 
availability  of  funds  for  demonstration 
grants  to  conduct  the  HVS 
demonstration.  In  the  September  of 
1994  ACF  awarded  planning  and 
development  grants  and  waivers  to  five 
states  (Ilhnois,  Maryland,  Ohio.  Oregon, 
and  Texas)  to  enable  them  to  begin  the 
design  and  development  of  a 
demonstration  to  incorporate  home 
visiting  services  into  their  JOBS 
program  for  teenage  parents  and  to 
J)articipate  in  the  demonstration.  Based 
on  performance  during  the  feasibility 
(planning  and  development)  phase,  up 
to  three  states  will  be  selected  to 
continue  full  demonstration  operation 
for  an  additional  24-month  period. 

The  central  goals  of  the  HVS  initiative 
are  to  help  young  AFDC  families 
achieve  economic  self-sufficiency  and  to 
add  to  current  knowledge  regarding  the 
effectiveness  of  strategies  designed  to 
improve  the  social,  personal,  health, 
and  economic  outcomes  among  teenage 
parents  and  their  children.  To  achieve 
these  goals,  home  visits  by 
paraprofessionals  will  be  included  as  a 
part  of  the  |OBS  program  in 
demonstration  sites  and  the 
interventions  effect  on  a  range  of 
outcomes  will  be  measured. 

It  is  expected  that  the  home  visitors 
will  establish  a  close  relationship  with 
the  teens  and  their  children  while  they 
are  also  providing  them  with  instruction 
and  supportive  guidance  in  four  areas: 
parenting:  family  planning;  obtaining 
appropriate  health  care:  ard  accessing 
community  resources  and  supports.  In 
addition  to  the  provision  of  direct 
services  in  the  four  areas  mentioned,  the 
home  visitors  will  also  be  a  link 
between  the  teen  and  the  JOBS  program 
and  welfare  agency.  Through  the 
relationships  developed  through 
regular,  weekly  visits  to  provide  the 
instruction  and  guidance  in  the  four  key 
areas  discussed  above,  it  is  also 


expected  that  the  visitors  will  be  able  to 
identify  potential  problems  early  and 
bring  appropriate  attention  to  the 
problems  or  otherwise  help  the  young 
mother  resolve  the  problem  as  it  relates 
to  participation  in  JOBS  or  other  areas. 

The  home  visits  will  be  targeted  to 
teen  parents  who  are  applying  for  AFDC 
for  the  first  time  or  who  have  their  first 
child  while  on  AFDC,  and  who  are 
required,  through  waiver  authority,  to 
participate  in  education,  training  or 
employment  activities  under  JOBS.  The 
home  visitors  will  be  "housed"  in  two 
types  of  JOBS  settings:  the  program 
staHied  by  the  welfare  agency  and  a 
program  staffed  by  a  service  provider  in 
the  community  (e.g.,  a  community- 
based  organization).  While  participation 
in  the  JOBS  program  and  with  the  home 
visiting  component  is  mandatory, 
considerable  sensitivity  to  the  concerns 
of  the  teens  or  other  family  members  to 
having  someone  come  into  their  home 
will  be  required.  Therefore,  the 
meetings  between  the  teen  and  the 
visitor  can  occur  at  any  suitable 
location.  The  curriculum  to  be  used  by 
the  sites  to  address  the  key  areas  is 
being  developed  under  the  guidance  of 
the  University  of  Pennsylvania  research 
team. 

The  welfare  agencies  which  were 
considered  for  the  demonstration  grants 
were  ones  which  proposed  to  operate 
the  demonstration  in  sites  which  have 
an  adequate  caseload  to  identify 
approximately  425  new  AFDC  teen 
parent  cases  over  a  12-month  period  eind 
in  which  the  JOBS  program  currently 
provides  a  comprehensive  set  of 
services  targeted  to  teen  parents.  The 
community  provider  programs 
considered  were  ones  in  the  same  site 
which  provide  a  comprehensive  set  of 
services  in  a  single  location  and  can 
enroll  and  serve  at  least  75  new  teen 
parent  cases.  Specifically,  in  addition  to 
the  provision  of  appropriate  education, 
training  or  employment  activities,  a 
comprehensive  program  is  expected  to 
provide:  assistance  with  child  care  and 
transportation,  specialized  case 
management,  and  additional  services 
targeted  to  teen  parents  such  as 
parenting  or  life  skills  development. 
The  selected  sites  were  required  to 
document  their  ability  and  willingness 
to  randomly  assign  new  teen  parent 
cases  to:  (1)  The  current  welfare-agency 
staffed  JOBS  program  for  teen  parents, 
which  will  serve  as  the  control  group; 
(2)  The  welfare-agency  staffed  JOBS 
program  with  home  visitors;  and  (3)  The 
provider  staffed  JOBS  program  with 
home  visitors. 

In  order  to  be  considered  as  a  site,  the 
welfare  agency  was  required  to 
document  their  willingness  and  ability 


to  collect  and  provide  the  data 
necessary  to  support  research  analyses 
related  to  process,  impacts,  and  costs 
which  will  be  conducted  by  the 
University  of  Pennsylvania  researchers 
through  the  Kaiser  grant  as  well  as  that 
which  will  be  conducted  through  this 
expanded  effort. 

Part  II— Project  Design 

Purpose:  The  purpose  of  the  research 
assistance  is,  through  technical  support 
'and  impact,  process,  and  cost  analyses, 
to  inform  the  pubHc.  including  states, 
regarding  the  difference  the  addition  of 
an  intervention  of  regular  home  visits 
makes  to  teenage  parents  and,  through 
them,  to  the  lives  of  their  children.  This 
assistance  is  being  sought  because  the 
extent  of  the  research  assistance  to  be 
provided  through  the  grant  from  the 
Kaiser  Foundation  to  the  University  of 
Pennsylvania  for  the  initiative  is  not 
sufficient  to  address  the  complete  scope 
of  the  planned  effort.  ACF  is  interested 
in  (1)  Expanding  the  knowledge  base  to 
include  information  about  more  sites 
and  about  the  differential  impacts  of  the 
two  treatment  groups:  the  intervention 
administered  through  the  welfare 
agency,  and  the  intervention 
administered  through  a  provider  agency 
(e.g.,  a  community-based  organization) 
and  (2)  Providing  technical  support  to 
the  sites  regarding  implementation  and 
evaluation  issues.  The  extent  of  the 
research  assistance  currently  provided 
for  through  the  Kaiser  grant  is  limited  to 
analyses  of  process,  impacts,  and  costs 
in  tv/o  sites  with  a  single  treatment 
group  and  a  control  group. 

The  primary  measures  to  be  used  to 
assess  program  impact  include,  but  are 
not  hmited  to: 

•  Participation  in  education  or 
employment-related  activities  under 
JOBS; 

•  High  school/GED  completion; 

•  Employment  and  earnings; 

•  Public  assistance  use; 

•  Repeat  pregnancies  and  births; 

•  Immunizations  for  young  children; 

•  Health  status  of  mothers  and 
children; 

•  Parent-child  relationships. 
The  recipient  vfiU  perform  data 

collection  and  initial  analyses  that  focus 
on  the  differential  costs,  processes,  and 
impacts  between  the  two  treatment 
streams  (i.e.,  welfare  agency  staffed 
setting  and  provider  agency  staffed 
setting)  in  all  the  sites.  The  analyses  and 
technical  support  are  expected  to 
improve  the  available  knowledge  on 
how  to  help  teenage  parents  who 
receive  public  assistance  move  toward 
economic  self-sufficiency  and  provide 
safe  and  appropriate  environments  for 
their  children.  The  results  of  the  HVS 
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initiative  are  intended  to  assist  States, 
other  government  agencies,  and 
community  organizations  in  improving 
and  enhancing  their  employment  and 
social  service  delivery  systems  for  teen 
parents  and  their  children. 

Eligible  Applicants:  Organizations 
eligible  to  apply  for  financial  assistance 
under  this  announcement  include 
States,  for-profit  organizations,  and 
public  or  private  nonprofit 
organizations.  Any  non-profit 
organization  submitting  an  application 
must  submit  proof  of  its  non-profit 
status  in  its  application  at  the  time  of 
submission.  The  non-profit  agency  can 
accomplish  this  by  providing  a  copy  of 
the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  Ust 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled.  Applications 
from  nonprofit  orgeuiizations  that  do  not 
include  the  documentation  will  be 
rejected  and  receive  no  further 
consideration. 

ACF  is  interested  in  providing 
financial  support  for  this  effort  to  an 
organization  with  staff  with  (1) 
experience  in  executing  multi-site  social 
experiments,  (2)  an  understanding  of  the 
demographics  and  experiences  of 
welfare  dependent  teenaged  parents 
who  are  required  to  participate  in 
activities  designed  to  increase  economic 
'self-sufficiency  and  improve  family 
planning  skills,  (3)  experience  in  doing 
research  involving  waivers  of  federal 
AFDC  and  JOBS  policies,  and  (4) 
experience  in  working  directly  with  and 
obtaining  relevant  data  (e.g.,  welfare 
data,  participation  data,  earnings)  from 
multiple  state  welfare  programs. 

Minimum  Requirements  for  Project 
Design:  In  order  to  compete  s-ccessfully 
in  response  to  this  announcement,  the 
applicant  should  develop  and  submit  a 
plan  which: 

•  Includes  an  outline  of  a  research 
design  which  takes  into  account  specific 
features  of  the  funded  demonstration, 
the  research  objectives,  and  the 
components  and  services  that  comprise 
the  JOBS  programs  which  will  be  a  part 
of  the  study.  The  outline  should  include 
proposed  hypotheses  to  be  addressed. 

•  Describes  how  a  differential  impact 
analysis  will  determine  the  effects  of  the 
different  demonstration  service  dehvery 
systems  on  participants  and  their 
children.  The  information  to  be 
included  in  this  analysis  should  include 
impacts  on  participation  in  education 
and  training  activities,  welfare  use. 


employment  and  earnings,  repeat 
pregnancies  and  births,  and  parenting 
abilities,  as  well  as  others  to  be 
suggested  by  the  applicant. 

•  Describes  how  a  cost  analysis  will 
be  conducted.  The  information  to  be 
included  in  the  analysis  should  include 
program  costs,  support  service  costs, 
and  welfare  costs,  as  well  as  indirect 
costs,  if  appropriate,  and  other  variables 
to  be  suggested  by  the  applicant. 

•  Includes  a  description  of  the  final 
report  due  at  the  end  of  this  project 
period.  This  report  is  intended  to  inform 
State  income  maintenance  and  social 
service  departments  of  the  usefulness  of 
different  service  delivery  systems  for  the 
HVS  intervention  and  to  further  general 
knowledge  about  serving  teenage 
parents  within  the  JOBS  program. 

•  Inchides  the  recipient's  approach 
for  working  efficiently  and  effectively 
with  the  selected  sites  to  provide 
technical  support  regarding 
implementation  issues,  random 
assignment  implementation  and 
monitoring,  and  evaluation  data 
collection  requirements.  The  technical 
support  should  focus  on  strengthening 
the  sites'  ability  to  dehver  the  services 
as  prescribed  by  Federal  guidelines  in 
the  context  of  their  unique  program 
models  and  their  ability  to  meet  the 
needs  of  the  research  effort  (e.g.,  data 
collection  and  reporting, 
implementation  and  maintenance  of 
random  assignment)  while  also 
attempting  to  minimize  the  burden  on 
the  sites  to  meet  those  research  needs. 

•  Includes  financial  support  for  HVS 
in  addition  to  Federal  funding  to  ensure 
uninterrupted  research  activities  over 
the  demonstration  period.  Applicants 
should  provide  evidence  of  funding 
commitments  from  organizations  such 
as  private  foundations. 

Also,  the  recipient  must  be  prepared 
to  enter  into  a  cooperative  agreement 
with  ACF  which  will  outUne  the  terms 
of  ACF's  involvement  in  the  HVS 
demonstration  as  well  as  the 
responsibilities  of  the  recipient.  The 
cooperative  agreement:  (a)  Will  provide 
that  ACF  retain  authority  for  review  of 
the  ongoing  policy  design  decisions  in 
the  demonstration;  (b)  Will  provide  that 
ACF  approve  the  continuation  of 
waivers  and  grant  awards  to  any  site  in 
the  demonstration;  (c)  will  provide  that 
ACF  receive  and  review  written 
guidelines  or  directives  provided  to  the 
sites;  (d)  require  ACF  approval  of  the 
technical  support  and  research  design  to 
be  employed;  and  (e)  will  provide  for 
ACF  review  of  reports  (other  than 
quarterly  progress  reports)  before 
publication. 

Project  Duration:  This  announcement 
is  soliciting  applications  for  project 


periods  up  to  2  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  2  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  vdthin  the  2-year  project 
period  will  be"fentertained  in  the 
subsequent  year  on  a  non-competitive 
basis,  subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  the  Project:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $250,000  for  the  first 
budget  period  or  $300,000  for  the  total 
two-year  project  period,  subject  to  the 
availability  of  funds. 

Matching  Requirement:  Grantees  must 
provide  at  least  five  percent  of  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  ACF  share  and  the  non-Federal 
share.  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions, 
although  applicants  are  encouraged  to 
meet  their  match  requirements  through 
cash  contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
must  include  a  match  of  at  least  $15,789 
(5%  total  project  cost). 

Anticipated  number  of  Projects  to  be 
Funded:  One  project  will  be  funded 
under  this  announcement. 

Part  ni — The  Review  Process 

A.  Review  Process  and  Funding 
Decisions 

Timely  applications  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  After  a  determination  has 
been  made  that  the  minimum 
requirements,  as  set  forth  in  this 
announcement,  have  been  met, 
reviewers  will  use  the  evaluation 
criteria  listed  below  to  review  and  score 
the  application. 

In  addition  ACF  may  refer 
applications  to  other  Federal  or  non- 
Federal  funding  sources  when  it  is 
determined  to  be  in  the  best  interest  of 
the  Federal  Government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACF  Regional  Office  staff,  other 
Federal  agencies,  interested  foimdations 
and  national  organizations.  These 
commentsalong  with  those  of  the   . 
reviewers  will  be  considered  by  ACF  in 
making  the  funding  decision. 

In  making  a  funding  decision,  ACF 
may  give  preference  to  applications 
which  reflect  experience  in  working 
directly  with  multiple  state  welfare 
agencies  which  provide  specialized 
services,  including  case  management 
and  employment-related  services,  to 
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teen  parents  since  such  experience  on 
the  part  of  a  recipient  has  the  potential 
to  substantially  improve  the  theory  and 
practice  of  designing  service  delivery 
systems  for  teenaged  parents  and  their 
children  on  AFDC. 

B.  Evaluation  Criteria 

Using  the  evaluation  criteria  below, 
reviewers  wall  review  and  score  each 
appUcation.  Applicants  should  instu^ 
that  they  address  each  minimum 
requirement  listed  above. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  appropriate 
evaluation  criteria  listed  below,  provide 
comments,  and  assign  numerical  scores. 
The  point  value  following  each  criterion 
heading  indicates  the  maximum 
numerical  weight  that  each  criterion 
may  be  given  in  the  review  process. 

Review  Criteria 

(1)  Organizational  Experience  (10 
pointsl  The  application  should  provide 
evidence  of  organizational  experience  in 
providing  research  assistance  for  social 
experiments. 

(2)  Staff  Skills  and  Responsibilities 
(25  points)  The  application  should 
provide  evidence  of  staff  experience  (a) 
providing  research  assistance  for  social 
experiments  involving  multiple  state 
AFDC  and  employment  and  training 
programs,  particularly  direct 
involvement  with  data  collection 
through  the  State's  public  assistance. 
JOBS,  and  Unemployment  Insurance 
data  systems  (include  a  list  of  published 
studies  of  these  programs);  (b)  providing 
research  assistance  for  multi-site 
experiments  by  state  welfare  agencies 
which  provide  case  management  and 
employment-related  services  for  teen 
parents  receiving  AFDC;  and  (c) 
providing  research  assistance  for 
demonstrations  involving  private 
foundations  and  Federal  agencies. 
Applicants  should  list  each  consultant 
or  other  key  individuals  who  will  work 
on  the  project  along  with  a  short 
description  of  the  nature  of  their 
contribution.  Summarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff. 
Applicants  are  encouraged  to  discuss 
staff  experience  in  working  with 
teenaged  parents  and  programs  which 
serve  them. 

(3)  Knowledge  of  Teenage  Parents 
Who  Are  AFDC  Recipients  (15  points) 
The  application  should  provide 
evidence  of  the  appUcant's 
understanding  of  the  demographics  and 
experiences  of  teenaged  parents  on 
AFDC.  Evidence  of  this  understanding 
should  include  (a)  familiarity  with  how 
teen  parents  interact  with  state  welfare 


agency  programs,  including  AFDC  and 
JOBS;  and  (b)  knowledge  of  teen 
parents'  participation  in  programs 
designed  to  improve  their  educational 
attainment  and  employability  and  affect 
other  life  course  decisions  such  as 
repeat  pregnancy  and  living 
arrangements. 

(4)  Approach  and  Project  Design  (35 
points)  The  application  should  include: 

(a)  An  outline  of  a  research  design 
which  takes  into  account  specific 
features  of  the  plaimed  demonstration, 
the  research  objectives,  and  the 
components  and  services  that  comprise 
the  "program"  being  studied  including 
proposed  hypotheses  to  be  addressed; 

(b)  a  description  of  how  a  differential 
impact  analysis  will  determine  the 
effects  of  the  demonstration  on 
participants  and  their  children;  (c)  a 
description  of  how  a  cost  analysis  will 
be  conducted;  and  (d)  the  appUcant's 
approach  for  providing  guidance  and 
assistance  to  State/local  JOBS/HVS  staff 
on  the  research  study  and  meeting  the 
needs  of  the  research  objectives. 

(5)  Public— Private  Partnerships  (10 
points)  In  order  to  maximize  the 
potential  of  using  a  limited  Federal 
investment  to  further  knowledge  about 
the  policies  and  practice  of  working 
with  disadvantaged  teenage  parents,  the 
application  should  provide  evidence  of 
commitments  of  non-Federal  resources 
to  the  HVS  study,  including  resources 
provided  from  other  entities  beyond  the 
applicant  organizaUon.  This  criterion 
will  be  evaluated  based  on  the  amount 
of  the  non-Federal  resources  and  the 
firmness  of  the  commitment  of  the 
resources. 

(6)  Budget  Appropriateness  (5  points) 
The  application  should  demonstrate 
that  the  project's  costs  are  reasonable  in 
view  of  the  anticipated  results  and 
benefits.  AppUcants  may  refer  to  the 
budget  information  presented  in  the 
Standard  Forms  424  and  424A. 


their  applications.  Applicants  must 
provide  a  certification  concerning 
Lobbying.  Prior  to  receiving  an  award  in 
excess  of  $100,000.  applicants  shall 
furnish  an  executed  copy  of  the 
lobbying  certification.  Applicants  must 
sign  and  return  the  certification  with 
their  applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
and  with  Part  C— Environmental 
Tobacco  Smoke,  of  Public  Law  103-27. 
By  signing  and  submitting  the 
appUcaUons.  applicants  are  providing 
the  certifications  and  need  not  mail 
back  the  certifications  with  the 
applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 


Part  rV— Instructions  for  the 
Submission  of  Applications 

This  part  contains  information  and 
general  instructions  for  submitting 
appUcations  in  response  to  this 
announcement.  Application  forms  with 
instructions  may  be  obtained  by 
contacting:  Nancye  Campbell.  Office  of 
Policy  and  Evaluation.  Administration 
for  Children  and  Families.  370  L'Enfant 
Promenade  SW..  Washington.  DC. 
20447;  telephone  (202)  401-5760;  fax 
(202) 205-3598. 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B. 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 


A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  announcement  is 
covered  under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal* 
Programs."  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  ActiviUes."  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territeries  except  ' 

Alabama.  Alaska.  Colorado, 
Connecticut.  Hawaii.  Idaho.  Kansas, 
Louisiana.  Minnesota.  Montana. 
Nebraska.  Oklahoma.  Oregon.  South 
Dakota.  Virginia.  Pennsylvania. 
Washington.  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  listed  at  the  end  of  this 
announcement.  Applicants  ft-om  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372. 

Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  fi-om  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any.  to  the  SPOC  and  indicate  the  date 


of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424.  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally. 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade  SW..  Washington.  DC. 
20447;  Attn:  Mrs.  Shirley  Parker; 
Reference:  OPE-HVS-5. 

B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program 
announcement  is  found  at  the  begirming 
of  this  announcement  under  the  heading 
DATES.  Applications  may  be  mailed  to 
the  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW., 
MS  6C-62  OFM/DDG-  Washington.  DC 
20447;  ATTN:  Mrs.  Shirley  Parker; 
Reference:  OPE-HVS-5.  Hand  delivered 
applications  are  accepted  during  the 
normal  working  hours  of  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  on  or 
prior  to  the  established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  6th  Floor.  ACF  Guard  Station. 
901  D  Street  SW..  Washington,  DC 
20447;  Reference:  OPE-HVS-5. 
Applications  shall  be  considered  as 
meeting  the  announced  deadline  if  they 
are  received  on  or  before  the  deadline 
date  at  the  place  specified  above. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  under 
Deadline  for  Submittal  of  Applications 
are  considered  late  applications.  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  competition  under  this 
announcement. 

Extension  of  Deadlines:  ACF  reserves 
the  right  to  extend  the  deadline  for  all 
applicants  due  to  acts  of  God.  such  as 
floods,  hurricanes,  or  earthquakes;  or  if 
there  is  widespread  disruption  of  the 
mail.  However,  if  ACF  does  not  extend 
the  deadline  for  all  applicants,  it  may 


not  waive  or  extend  the  deadline  for  any 
applicants. 

C.  Submitting  the  Application 

Each  application  package  must 
include  a  signed  original  and  two  copies 
of  the  complete  application.  Each  copy 
should  be  stapled  securely.  All  pages  of 
the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  must  be 
sequentially  numbered.  In  order  to 
facilitate  handling,  please  do  not  use  - 
covers,  binders,  or  tabs. 

Applicant  should  include  a  self- 
addressed,  stamped  acknowledgment 
card.  All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application. 

Dated:  April  3, 1995. 
Howard  Rolston, 

Director.  Office  of  Policy  and  Evaluation. 
|FR  Doc.  95-«757  Filed  4-7-95;  8:45  am] 
BILLING  CODE  4184-01-P 


Adoption  Opportunities  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Announcement  of  the 
Availability  of  Financial  Assistance  and 
Request  for  Applications  to  Carry  Out 
Demonstration  Projects  Funded  Under 
the  Adoption  Opportunities  Branch  in 
the  Children's  Bureau.  Administration 
on  Children.  Youth  and  Families. 

SUMMARY:  The  Children's  Bureau  of  the 
Administration  on  Children.  Youth  and 
Families  announces  the  availability  of 
fiscal  year  1995  funds  for  grants  to 
public  or  private  nonprofit  child  welfare 
and  adoption  agencies,  organizations 
and  adoptive  parent  groups  to  assist  in 
supporting  programs  directed  to:  (A) 
Increasing  the  placements  in  adoptive 
families  of  minority  children  who  are  in 
foster  care  and  have  the  goal  of 
adoption,  with  a  special  emphasis  on 
the  recruitment  of  minority  families;  (B) 
providing  post-legal  adoption  services 
for  families  who  have  adopted  special 
needs  children;  and.  (C)  increasing  the 
rate  of  placement  of  children  in  foster 
care  who  are  legally  free  for  adoption. 
Funding  for  these  grants  is  authorized 
under  Title  II  of  the  Child  Abuse 
Prevention  and  Treatment  and  Adoption 
Reform  Act  of  1978  (P.L.  95-266.  as 
amended). 

This  announcement  contains  all 
necessary  application  materials. 
DATES:  The  closing  date  for  submission 
of  applications  is  June  9,  1995. 
ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 


Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade.  SW.. 
6th  Floor  East.  OFM/DDG.  Washington. 
DC.  20447. 

Hand  delivered  applications  are 
accepted  during  normal  working  hours 
of  8  a.m.  to  4:30  p.m..  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  6th  Floor  OFM/ 
DDG.  901  D  Street.  SW..  Washington. 
DC.  20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
ACYF  Operations  Program.  Telephone: 
1  (800) 351-2293. 
SUPPLEMENTARY  INFORMATION:  The 
Administration  on  Children,  Youth  and 
Families  (ACYF)  administers  national 
programs  for  children  and  youth,  works 
with  States  and  local  communities  to 
develop  services  which  support  and 
strengthen  family  life,  seeks  out  joint 
ventures  with  the  private  sector  to 
enhance  the  lives  of  children  and  their 
families,  and  provides  information  and 
other  assistance  to  parents. 

The  concerns  of  ACYF  extend  to  all 
children  from  birth  through 
adolescence,  with  particular  emphasis 
on  children  who  have  special  needs. 
Many  of  the  programs  administered  by 
the  agency  focus  on  children  from  low- 
income  families;  children  and  youth  in 
need  of  foster  care,  adoption  or  other 
child  welfare  services;  preschool 
children,  including  children  with 
disabilities;  abused  and  neglected 
children;  runaway  and  homeless  youth; 
and  children  from  Native  American 
families. 

The  priority  areas  identified  in  this 
announcement  are  derived  from 
legislative  mandates  as  well  as 
Departmental  goals  and  initiatives.  The 
priorities  reflect  the  state  of  current 
knowledge  as  well  as  emerging  issues 
which  come  to  ACYF's  attention  by 
several  means  including  consultation 
with  advocates,  policymakers,  and 
practitioners  in  the  field.  The  priorities 
seek  to  focus  attention  on  and  to 
encourage  demonstration  efforts  to 
obtain  new  knowledge  and 
improvements  in  service  delivery  for  the 
solution  of  particular  problems  and  to 
promote  the  dissemination  and 
utilization  of  the  knowledge  and  model 
practices  developed  under  these 
priorities. 

This  program  announcement  consists 
of  three  parts.  Part  I  provides 
information  on  the  goals  of  the 
Children's  Bureau  (CB),  the  ACYF  office 
which  is  requesting  applications,  and 
the  statutory  authorities  for  awarding 
grants. 
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Part  II  describes  the  review  process 
and  the  programmatic  priorities  under 
which  aoplications  are  being  solicited. 

Part  III  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

Part  I — Introduction 

A.  Goals  of  the  Children's  Bureau 

Within  ACYF.  Children's  Bureau 
coordinates  and  supports  child  welfare 
services  programs.  It  administers  the 
Foster  Care  and  Adoption  Assistance 
Program,  the  Child  Welfare  Services 
Program,  the  Child  Welfare  Research. 
Demonstration  and  Training  Program, 
the  Adoption  Opportunities  Program, 
the  Temporary  Child  Care  and  Crisis 
Nurseries  Program,  Independent  Living 
Program  and  the  Abandoned  Infants 
Assistance  Program. 

The  Bureau's  programs  are  designed 
to  promote  the  welfare  of  all  children, 
including  disabled,  homeless, 
dependent  or  neglected  children  and 
their  families.  The  programs  aid  in 
preventing  and  remedying  the  neglect, 
abuse  and  exploitation  of  children  and 
the  unnecessary  separation  of  children 
from  families. 

B.  The  Statutory  Authority  Covering 
This  Announcement  is  Title  II  of  the 
Child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act  of  1978  (Pub 
L.  95-266  as  Amended) 

The  Adoption  Opportimities  Program 
provides  financial  support  for 
demonstration  projects  to:  Improve 
adoption  practices;  eliminate  barriers  to 
adoption;  and  find  permanent  homes  for 
children,  particularly  children  with 
special  needs.  Authorization:  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Reform  Act  of  1978,  Title  II, 
Section  203,  as  amended.  Public  Law 
95-266;  Pub.  L.  98-457,  the  Child 
Abuse  Prevention,  Adoption  and  Family 
Services  Act  of  1988,  as  amended.  Title 
II,  Section  201,  Pub.  L.  100-294;  Pub  L 
102-295;  42  U.S.C.  5111  et  seq. 

Part  II— Review  Process  and  Priority 
Areas 

A.  Eligible  Applicants 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
ehgible  to  apply  under  that  priority 
area.  Because  eligibility  varies 
depending  on  statutory  provisions,  it  is 
critical  that  the  "Eligible  Applicants- 
section  of  each  priority  area  be  reviewed 
carefully. 

Before  review,  each  application  will 
be  screened  for  applicant  organization 
eligibility  as  specified  under  the 
selected  priority  area.  Applications  from 
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ineligible  organizations  will  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
this  Announcement.  All  applications 
developed  jointly  by  more  than  one 
agency  or  organization,  must  identify 
only  one  lead  organization  and  official 
applicant.  Participating  agencies  and 
organizations  can  be  included  as  co- 
participants,  subgrantees  or 
subcontractors.  For-profit  organizations 
are  eligible  to  participate  as  subgrantees 
or  subcontractors  with  eligible  non- 
profit organizations  under  all  priority 
areas. 

Any  non-profit  agency  which  has  not 
previously  received  Federal  support 
must  submit  proof  of  non-profit  status 
either  by  making  reference  to  its  listing 
in  the  Internal  Revenue  Service's  (IRS) 
most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  letter  fi-om  the  IRS  under  IRS  Code 
Section  501(c)(3).  The  ACYF  cannot 
fund  a  non-profit  appUcant  without 
acceptable  proof  of  its  non-profit  status. 

B.  Review  Process  and  Funding 
Decisions 

Timely  applications  received  by  the 
deadline  date  which  are  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  outside  the  Federal 
government,  will  use  the  appropriate 
evaluation  criteria  listed  later  in  this 
section  to  review  and  score  the 
applications.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions. 

The  ACYF  reserves  the  option  of 
discussing  applications  with,  or 
referring  them  to.  other  Federal  or  non- 
Federal  funding  sources  when  this  is  in 
the  best  interest  of  the  Federal 
government  or  the  applicants.  ACYF 
may  also  solicit  comments  from  ACF 
Regional  Office  staff,  other  Federal 
agencies,  interested  foundations, 
national  organizations,  specialists, 
experts.  States  and  the  general  public. 
These  comments,  along  with  those  of 
the  expert  reviewers,  will  be  considered 
by  ACYF  in  making  funding  decisions. 

In  making  decisions  on  awards.  ACYF 
may  give  preference  to  applications 
which  focus  on  or  feature: 
Overrepresented  populations;  a 
substantially  innovative  strategy  with 
the  potential  to  improve  theory  or 
practice  in  the  field  of  human  services: 
a  model  practice  or  set  of  procedures 
that  holds  the  potential  for  replication 
by  organizations  that  administer  or 
deliver  human  services;  substantial 
involvement  of  volimteers;  substantial 


involvement  (either  financial  or 
programmatic)  of  the  private  sector:  a 
favorable  balance  between  Federal  and 
non-Federal  funds  available  for  the 
proposed  project;  the  potential  for  high 
benefit  for  low  Federal  investment;  a 
programmatic  focus  on  those  most  in 
need;  and/or  substantial  involvement  in 
the  proposed  project  by  national  or 
community  foundations. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  tliat  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions.  ACYF  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duphcation  of  effort. 

C.  Evaluation  Criteria 

A  panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  To  facihtate  this  review, 
applicants  should  ensure  that  they 
address  each  minimum  requirement  in 
the  priority  area  description  under  the 
appropriate  section  of  the  Program 
Narrative  Statement. 

The  reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  using  the  evaluation  criteria 
listed  below,  provide  comments  and 
assign  numerical  scores.  The  point 
value  following  each  criterion  heading 
indicates  the  maximum  numerical 
weight. 

All  applications  will  be  evaluated 
against  the  following  criteria. 

(1).  Objective  and  Need  for  Assistance 
(20  points).  The  extent  to  which  the 
application  pinpoints  any  relevant 
physical,  economic,  social,  financial, 
institutional  or  other  problems  requiring 
a  solution;  demonstrates  the  need  for 
the  assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
includes  and/or  footnotes  relevant  data 
based  on  the  results  of  planning  studies. 
The  application  must  identify  5ie 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 
Maps  and  other  graphic  afds  may  be 
attached. 

(2).  Approach  (35  points).  The  extent 
to  which  the  application  outlines  a 
sound  and  workable  plan  of  action 
pertaining  to  the  scope  of  the  project, 
and  details  how  the  proposed  work  will 
be  accomplished;  cites  factors  which 
might  accelerate  or  decelerate  the  work, 
giving  acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 


features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements;  and  provides 
for  projections  of  the  accomplishments 
to  be  achieved.  It  lists  the  activities  to 
be  carried  out  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when 
appropriate,  the  application  identifies 
the  kinds  of  data  to  be  collected  and 
maintained,  and  discusses  the  criteria  to 
be  used  to  evaluate  the  results  and 
successes  of  the  project.  The  extent  to 
which  the  application  describes  the 
evaluation  methodology  that  will  be 
used  to  determine  if  the  needs  identified 
and  discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  appUcation  also  Usts  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

(3).  Results  or  Benefits  Expected  (20 
points).  The  extent  to  which  the 
application  identifies  the  results  and 
benefits  to  be  derived,  the  extent  to 
which  they  are  consistent  vfixh  the 
objectives  of  the  appUcation.  and  the 
extent  to  which  the  appUcation 
indicates  the  anticipated  contributions 
to  policy,  practice,  theory  and/or 
research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 
(4).  Staff  Background  and 
OiTganization's  Experience  (25  points). 
The  appUcation  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  (including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  appUcant's  ability  to 
effectively  and  efficiently  administer  the 
project.  The  appUcation  describes  the 
relationship  between  the  proposed 
project  and  other  work  planned, 
anticipated  or  underway  by  the 
applicant  with  Federal  assistance. 

D.  Structure  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
composed  of  the  following  sections: 

Eligible  Applicants:  This  section 
specifies  the  type  of  organization 
eligible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  applicable. 

Purpose:  This  section  presents  the 
basic  focus  and/ or  broad  goal(s)  of  the 
priority  area. 

Background  Information:  This  section 
briefly  discusses  the  legislative 


background  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACYF  and/or 
others,  and  State  models  are  noted, 
where  applicable. 

^4inimum  Requirements  for  Project 
Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  appUcation.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
in  evaluating  the  applications  against 
the  evaluation  criteria.  Project  products, 
continuation  of  the  project  effort  after 
the  Federal  support  ceases,  and 
dissemination/utiUzation  activities,  if 
appropriate,  are  also  addressed. 
Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period;  it  refers 
to  the  amount  of  time  for  which  Federal 
funding  is  available. 

Federal  Share  of  Project  Cost:  This 
section  specifies  the  maximum  amoxmt 
of  Federal  support  for  the  project  for  the 
first  budget  year. 

Matchmg  Requirement:  This  section 
specifies  the  minimvun  non  Federal 
contribution,  either  through  cash  or  in- 
kind  match,  required  in  relation  to  the 
maximum  Federal  funds  requested  for 
the  project.  Grantees  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $200,00  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
at  least  $20,000  (10  percent  of  the  total 
Federal  cost). 

Anticipated  Number  of  Projects  To  Be 
Funded:  This  section  specifies  the 
number  of  projects  that  ACYF 
anticipates  it  will  fund  imder  the 
priority  area. 

Please  note  that  applications  that  do 
not  comply  w\\h  the  specific  priority 
area  requirements  in  the  section  on 
"Ehgible  AppUcants"  will  not  be 
reviewed.  AppUcants  should  also  note 
that  non-responsiveness  to  the  section 
"Minimum  Requirements  for  Project 
Design"  will  result  in  a  low  evaluation 
score  by  the  reviewers.  AppUcants  must 
clearly  identify  the  specific  priority  area 
under  which  they  wish  to  have  their 


applications  considered,  and  tailor  their 
applications  accordingly.  Previous 
exp>erience  has  shown  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
priority  area  description  scores  lower 
than  one  more  clearly  focused  on,  and 
directly  responsive  to.  that  specific 
priority  area. 

E.  Available  Funds 

The  ACYF  intends  to  award  new 
grants  resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
1995.  subject  to  the  availabiUty  of  funds. 
The  size  of  the  actual  awards  will  vary. 

Each  priority  area  description 
includes  information  on  the  maximimi 
Federal  share  of  the  project  costs  and 
the  anticipated  niunber  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usuaUy  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  However,  appUcants  should 
propose  only  that  non-Federal  share 
they  can  realistically  provide  since  any 
unmatched  Federal  funds  will  be 
disallowed  by  ACF. 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period  is  dependent  upon  satisfactory 
performance  by  the  grantee,  availability 
of  funds  from  future  appropriations  and 
a  determination  that  continued  funding 
is  in  the  best  interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  10 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $200,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period),  must  include  a  match  of 
at  least  $20,000  (10  percent  of  the  total 
Federal  cost).  If  approved  for  funding, 
grantee  will  be  held  accountable  for 
commitments  of  non-Federal  resources 
and  failure  to  provide  the  required 
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amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

G.  Index  of  Priority  Areas 

To  assist  potential  applicants  in  using 
this  announcement,  a  priority  area 
index  in  numerical  order,  is  presented 
below. 

1.01  Synthesis  of  Results  of  Minority 
Adoption  Recruitment  Projects  for 
Special  Needs  Adoption 

1.02  Field  Initiated  Applications  to 
Improve  Adoption  Services  to 
Children  With  Special  Needs 

1.03  Improved  Permanency  Outcomes 
of  Adolescents 

1.04  Service  Improvements  in  Special 
Needs  Adoption 

1 .05  Adoptive  Placement  of  Foster 
Care  Children 

1.06  Respite  Care  as  a  Service  for 
Families  Who  Adopt  Children  With 
Special  Needs 

H.  Priority  Areas 

1.01     Synthesis  of  Results  of  Minority 
Adoption  Recruitment  Projects  for 
Special  Needs  Children 

Eligible  Applicants:  State  or  local 
governments,  public  or  private  non- 
profit agencies,  organizations,  or 
universities. 

Purpose:  To  collect,  analyze, 
synthesize,  and  develop  a  report  on 
current  knowledge  and  results  of 
minority  recruitment  services  projects 
funded  since  1989  by  the  Adoption 
Opportunities  Program. 

Background  Information:  In  1989,  the 
Adoption  Opportunities  statute 
authorized  funds  for  increased  minority 
adoption  recruitment  services  for 
families  to  adopt  special  needs  children. 
Approximately  81  grants  have  been 
awfu-ded  to  public  and  private  agencies 
to  provide  adoption  services  for 
minority  children  and  families.  These 
efforts  resulted  in  some  successful 
models  and  products  that  could  be 
replicated.  These  include  recruitment 
models  for  One  Church-One  Child, 
Homes  for  Black  Children  and  Friends 
of  Black  Children;  curricula  addressing 
cultural  competence;  resource  guides; 
directories;  adaptable  public  service 
announcements;  practice  manuals;  and 
handbooks  to  assist  workers  in  the  area 
of  special  needs  adoption  recruitment. 

The  ACYF  is  interested  in  supporting 
an  effort  to  review  the  body  of  work  in 
the  field  of  minority  adoption 
recruitment  services  to  determine  (1) 
The  number  of  projects  which  are  now 
an  ongoing  part  of  the  agencies' 
programs;  (2)  the  results  of  the 
evaluations  of  the  projects;  (3)  the 
number  of  families  recruited  and 
children  placed;  and  (4)  the 


implications  for  public  and  private 
child  welfare  agencies  and  community 
based  organizations.  Information  on 
funded  projects  can  be  obtained  from 
the  National  Adoption  Information 
Clearinghouse.  11426  Rockville  Pike. 
Suite  410.  Rockville.  Maryland  20852; 
telephone  (301)  231-6512. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Demonstrate  an  understanding  of 
the  literature  and  of  the  issues  in 
minority  recruitment  services. 

•  Describe  how  the  findings  from 
these  projects  would  be  analyzed  and 
synthesized  into  a  report  which  would 
be  useful  to  the  field. 

•  Provide  a  plan  for  disseminating  the 
report  nationally. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  will  attend 
the  annual  child  welfare  conference  in 
Washington.  D.C.  (The  Conference  is 
held  for  Adoption  Opportunities  and 
other  Children's  Bureau  grantees  to 
exchange  information  and  address 
current  child  welfare  trends  and  issues.) 

Provide  an  executive  summary  and  a 
final  report  on  the  project  within  90 
days  after  the  project  end  date. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  17  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$85,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $85,000  in  Federal  funds 
must  include  a  match  of  at  least  $8,500 
(10  percent  of  the  total  Federal  cost). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

1.02     Field  Initiated  Applications  to 
Improve  Adoption  Services  to  Children 
With  Special  Needs 

Eligible  Applicants:  State,  Regional  or 
local  public  child  welfare  or  adoption 
agencies  and  voluntary  child  welfare  or 
adoption  agencies  or  organizations. 

Purpose:  To  improve  adoption 
services  for  children  with  special  needs 
through  activities  which  are  not 
addressed  elsewhere  in  this 
announcement  and  have  not  been 
previously  funded  by  the  Adoption 
Opportunities  Program.  This  priority 


area  provides  public  and  voluntary 
agencies  and  organizations  involved  in 
the  adoption  process  with  an 
opportunity  to  present  innovative  ideas 
for  improving  child  welfare  and 
adoption  systems. 

Background  Information:  Public  child 
welfare  workers  who  provide  adop>tion 
services  are  overburdened  because  of 
the  shortage  of  staff  and  the  increasing 
child  welfare  caseload.  In  many  public 
agencies,  adoption  staff  are  expected  to 
provide  services  not  only  to  foster 
children  with  special  needs  and  their 
potential  adoptive  families,  but  also  to 
families  requesting  services  for  inter- 
country  and  other  types  of  adoption. 
There  is  also  a  growing  need  to  provide 
post-legal  adoption  services  to  preserve 
adoptive  families  as  well  as  an 
increasing  responsibility  for  search  and 
reunion  services.  This  places  substantial 
burdens  on  limited  adoption  agency 
resources  which  are  needed  to  serve  the 
special  needs  population. 

At  any  given  time,  approximately 
69,000  foster  children  have  a  goal  of 
adoption,  20,000  of  which  are  legally 
fi^e  for  adoption.  Minority  children 
continue  to  be  over-represented  among 
this  group.  Older  children  and  sibling 
groups  also  continue  to  present  unique 
challenges.  Sub-populations,  such  as 
drug-exposed  or  medically-fragile 
infants  and  foster  children  with  HIV  and 
AIDS,  will  be  or  are  currently  testing  the 
capacity  of  adoption  programs.  Other 
areas  for  innovation  include  the 
placement  of  large  sibling  groups,  the 
preparation  of  children  for  adoption, 
open  adoption  and  relative  adoption. 
Innovative  efforts,  embodying  the  spirit 
of  public-private  partnerships,  are 
needed  to  provide  permanent  adoptive 
homes  to  all  waiting  children. 

Because  there  are  so  many  different 
issues  that  face  the  public  and  voluntary 
sectors,  ACYF  is  requesting  field- 
initiated  applications  that  address  the 
most  problematic  areas  in  serving  foster 
children  with  special  needs  for  whom 
adoption  is  the  plan.  These  applications 
must  be  innovative  and  cannot  be 
responsive  to  other  priority  areas 
identified  in  this  announcement. 

Minimum  Requirements  for  Project 
Design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
should: 

•  Describe  the  agency's  current 
adoption  program  and  the  specific 
problem(s)  that  would  be  addressed. 

•  Describe  the  approach  that  would 
be  used  to  alleviate  the  problem(s). 

•  Document  that  this  is  a  new 
approach  that  has  not  been  funded 
before,  based  on  a  review  of  the 
literature  and  any  other  relevant 
sources. 


•  Provide  specific  written 
commitments  from  cooperating  or 
collaborating  agencies,  if  appropriate. 

•  Provide  for  an  evaluation  oi  the 
project  and  include  a  discussion  of  the 
proposed  evaluation  design.  The 
evaluation  should  focus  on  child  and 
family  outcome  measures  (e.g.,  number 
of  families  recruited,  niimber  of 
children  placed,  disruption  rates,  etc.). 

•  Describe  how  the  agency  would 
incorporate  successful  strategies  of  the 
project  into  its  ongoing  program. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  will  attend 
the  Child  Welfare  Conference  in 
Washington,  D.C.  (The  conference  is 
held  for  Adoption  Opportunities  and 
other  Children's  Biureau  grantees  to 
exchange  information  and  to  address 
current  child  welfare  trends  and  issues.) 

•  Provide  assurances  that  the  project 
will  be  staffed  and  implemented  within 
90  days  of  the  notification  of  the  grant 
award. 

•  Describe  the  reports  and/or  other 
products  that  would  be  developed 
under  the  project,  including  the  types  of 
information  that  would  be  presented 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$300,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantee  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
(based  on  an  award  of  $150,000  per 
budget  period)  must  include  a  match  of 
at  least  $30,000  (10  percent  of  the  total 
Federal  cost). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  seven 
projects  will  be  funded. 

1.03     Improved  Permanency  Outcomes 
for  Adolescents 

Eligible  Applicants:  State  and  local 
public  agencies  or  private  child  welfare 
agencies  in  collaboration  with  a  State  or 
local  public  agency. 

Purpose:  To  increase  permanency  for 
children  over  the  age  of  thirteen  through 
adoption  or  other  options  which  can 
include  kinship  care  and  legal 
guardianship. 


Background  Information:  Ideally, 
children  in  the  foster  care  system 
should  be  reunited  wixh  their  parents.  In 
cases  where  reunification  is  not  possible 
or  in  the  best  interest  of  children, 
adoption  or  other  permanency 
arrangements  must  be  expeditiously 
made.  Some  of  the  children  awaiting 
adoptive  families  are  listed  on  the 
National  Adoption  Exchange.  The 
Exchange  reports  that  41  percent  of  the 
children  registered  on  the  Exchange  are 
between  the  ages  of  11  and  17.  Fifty-five 
percent  are  African  American,  30 
percent  are  white,  8  percent  are 
Hispanic  and  5  percent  are  bi-racial. 
While  adoption  efforts  are  being  made 
for  these  children,  there  are  still  many 
older  children  in  the  child  welfare 
system  who  are  not  being  prepared  for 
adoption  and  who  are  perceived  as 
being  "unadoptable."  In  some  cases  not 
enough  work  has  been  done  toward 
locating  adoptive  families;  in  other 
cases  children  have  not  been  prepared 
for  adoption;  therefore,  they  do  not 
understand  what  adoption  means  and 
tell  workers  they  do  not  want  to  be 
adopted.  Many  of  these  teens  are  fearful 
of  the  rejection  associated  with  having 
to  wait  for  many  years  for  a  family  to 
call  their  ov^m. 

Child  welfare  agencies  need  to  review 
the  case  plans  of  the  children  served  in 
this  age  group,  to  set  new  goals  and 
actively  provide  the  services  that  will 
assure  permanency  for  these 
adolescents.  There  must  also  be  a  re- 
examination of  staffs  attitudes  v^rith 
respect  to  the  adoption  of  adolescents. 
Conversations  with  the  children  about 
their  goals  and  how  they  view  their 
future  could  lead  to  more  placements 
and  ones  that  are  suitable  and  lasting. 
This  service  requires  skilled  workers 
who  view  adoption  as  a  positive  option 
and  who  can  work  intensively  and 
effectively  in  planning  with  these 
adolescents. 

In  1993,  a  teenager  named  Charlotte 
who  grew  up  in  the  foster  care  system 
was  crowned  Miss  Teen  USA  at  the  age 
of  16.  Charlotte  had  set  the  goal  of 
adoption  for  herself  and  although  she 
had  lived  with  the  same  foster  parents 
for  11  years,  they  did  not  adopt  her.  At 
her  insistence,  the  State  agency  found  a 
couple  who  adopted  her  when  she  was 
1 7  years  of  age.  Many  more  adolescents, 
like  Charlotte,  are  waiting  for  a  family 
and  would  like  to  have  a  support  system 
or  role  model  to  help  them  make  the 
transition  from  foster  care  to 
independence.  If  adoption  is  not 
possible,  options  such  as  kinship  care, 
assisted  guardianship,  or  transition  to 
independent  living  should  be  explored. 

The  focus  of  this  priority  area  is  to 
ensiue  permanency  for  adolescents 


through  adoption,  legal  guardianship, 
planned  long  term  foster  care,  or 
preparation  for  independent  living. 

Information  on  previously  funded 
projects  dealing  with  the  adoption  of 
older  children  can  be  obtained  from  the 
National  Adoption  Information 
Clearinghouse,  11426  Rockville  Pike. 
Suite  410.  Rockville,  MD  20852; 
telephone  (301)  231-6512. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Describe  existing  barriers  to 
permanency  for  older  children  in  the 
area. 

•  Identify  and  verify  by  race,  sex  and 
age  at  least  25  adolescents  to  be  served 
who  are  legally  free  for  adoption. 

•  Describe  (he  approach  to  be  used  to 
work  with  the  adolescents  which  build 
on  knowledge  of  adolescent 
development,  separation  and 
attachment  issues  and  permanency 
planning. 

•  Describe  a  plan  for  using  the 
resources  of  the  National  Resource 
Centers  (Youth,  Permanency  Plaiming 
and  Adoption)  in  implementing  this 
project. 

•  Identify  the  expected  outcomes  in 
terms  of  the  number  of  adolescents  to 
benefit  by  permanency. 

•  Describe  clearly  the  services  to  be 
provided,  e.g.  seminars,  workshops, 
support  services  to  adoptive  families 
after  placement  or  other  services  to  meet 
the  special  needs  of  this  age  group. 

•  Include  a  description  of  how 
families  will  be  recruited  and  prepared 
to  parent  this  age  group  of  children. 

•  Discuss  efforts  to  work  with  foster 
parents  to  encourage  them  to  adopt  the 
adolescents  in  their  care,  i.e., 
availability  of  subsidy  or  other 
incentives  to  meet  the  needs  of  the 
child. 

•  Provide  information  on  any 
proposed  collaboration  and  agreements 
with  other  organizations  that  will  work 
with  the  project. 

•  Provide  assurance  that  the  staff  on 
the  project  are  culturally  diverse  and 
competent  to  work  with  this  population. 

•  Describe  plans  to  contract  with  a 
third  party  to  conduct  an  independent 
evaluation  of  the  project. 

•  Provide  assurance  that  at  least  one 
key  person  from  the  project  will  attend- 
the  annual  Child  Welfare  Conference  in 
Washington,  D.C.  (The  Conference  is 
held  for  Adoption  Opportunities  and 
other  Children's  Bureau  grantees  to 
exchange  information  and  address 
current  child  welfare  trends  and  issues). 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 
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Federal  Share  of  Project  of  Project 
Costs:  The  maximum  Federal  share  of 
the  project  is  $375,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $375,000  in  Federal  funds 
(based  on  an  award  of  $125,000  per 
budget  period)  must  include  a  match  of 
at  least  $37,500  (10  percent  of  the  total 
Federal  cost). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  five 
projects  will  be  funded. 

1.04    Service  Improvements  in  Special 
Needs  Adoption 

Eligible  Applicants:  State  and  local 
public  or  private  non-profit  child 
welfare  agencies  or  agencies  having 
access  to  the  children  in  need  of  this 
service.  Agencies  or  States  which  have 
not  ah-eady  demonstrated  the  models  for 
replication  described  in  this  priority 
area  will  be  given  priority 
consideration. 

Purpose:  To  replicate  Federally 
funded  adoption  models  in  one  of  the 
following  categories:  (a)  termination  of 
parental  rights  (TPR);  (b)  minority 
recruitment;  (c)  staff  training  or  (d)  post- 
legal  adoption  services. 

Background  Information:  There  are 
currently  over  500.000  children  in  the 
foster  care  system.  A  large  number  of 
these  children  will  not  be  returning  to 
their  families  and  are  in  need  of 
permanency  in  their  lives.  Adoption 
with  a  loving  family  is  the  plan  for  a 
number  of  these  children.  However, 
systemic  barriers  and  inadequate  service 
delivery  prevent  agencies  from  attaining 
permanency  for  these  children.  Service 
delivery  models  and  training  efforts 
have  been  developed  throu^  Federal 
adoption  grants  during  the  past  14  years 
to  address  some  of  the  barriers.  These 
models  have:  facilitated  adoption 
placements:  informed  practice  and 
policy;  provided  practical  solutions  to 
systemic  problems  in  service  delivery; 
increased  public  awareness  of  the 
waiting  children;  shortened  the  time 
children  wait  for  adoption  and  provided 
needed  services  to  maintain  the  family 
after  the  adoption  has  been  legalized. 
However,  dissemination  of  these  models 
has  been  Umited,  which  has  reduced  the 
opportunities  for  replication,  or  when 
models  have  been  recognized  as 
potentially  useful,  funding  has  not  been 


available  in  public  agencies  to  replicate 
the  projects. 

(a)  Termination  of  Parental  Rights  (TPR) 

The  Children's  Bureau  has  funded 
demonstration  grants  in  the  past  on 
termination  of  parental  rights  and 
reducing  delays  for  children  who  wait. 
As  early  as  1983,  a  grant  was  awarded 
to  the  American  Bar  Association  to  work 
with  five  States  to  eliminate  or 
minimize  the  legal  barriers  which 
impede  the  timely  movement  of 
children  with  special  needs  into 
adoptive  famiUes.  Some  of  the  States  in 
the  project  were  very  successful  in 
significantly  reducing  the  time  a  child 
had  to  wait  for  TPR.  One  project  in  New 
Jersey  was  able  to  reduce  the  average 
length  of  time  a  child  remains  in  the 
court  process,  once  the  termination 
papers  were  filed,  fi-om  34  weeks  to  six 
weeks,  hi  1988,  four  projects  were 
funded  to  address  specific  problems  or 
issues  concerning  TPR  which  act  as 
barriers  to  adoption.  A  book  entitled 
"Children  Can't  Wait:  Reducing  Delays 
for  Children  in  Foster  Care"  by  Paul 
lohnson  and  Katherine  Kahn  is  l)ased  on 
the  experience  of  the  four  projects.  This 
book  provides  information  to  assist 
professionals  and  agencies  in  addressing 
permanency  for  children  in  the  child 
welfare  system.  The  book  may  be 
purchased  from  the  Child  Welfare  and 
agencies  in  addressing  permanency  for 
children  in  the  child  welfare  system. 
The  book  may  be  purchased  from  the 
Child  Welfare  League  of  America,  440 
First  St.  N.W.,  Suite  310,  Washington. 
DC.  20001-2085. 

(b)  Minority  Recruitment 

Minority  children  are  overrepresented 
in  the  child  welfare  system  and 
minority  families  often  face 
insurmountable  systemic  barriers  in 
their  attempts  to  become  adoptive 
parents.  However,  it  has  been 
demonstrated  that  minority  famihes  are 
available  ,  and  do  adopt. 

For  some  agencies  recruiting  and 
maintaining  families  that  are  of  the 
culture  and  race  of  the  children  in  their 
care  has  proven  to  be  difficult.  There  are 
excellent  models  to  recruit  families  for 
minority  children  which  utilize  a 
combination  of  media,  word-of-mouth, 
and  community-based  resources. 
Models  such  as  One  Church-One  Child, 
and  Friends  of  Black  Children  were 
developed  over  10  years  ago  and  have 
been  institutionalized  in  some  agencies 
and  organizations.  The  One  Church-One 
Child  model  has  been  demonstrated 
throughout  the  country  and  has  proven 
to  be  successful  in  the  recruitment  and 
placement  of  minority  children.  The 
Friends  of  Black  Children  model  has 


been  limited  to  specific  geographical 
areas. 

Another  tool  of  recruiting  famiUes  is 
through  multi-media  presentations  such 
as:  "Wednesday's  child"  segments; 
posters;  radio  and  television  pubfic 
service  aimouncements  (PSA's);  and 
billboards. 

(c)  Staff  Training 

ACYF  recognizes  that  curricula  are 
developed  throughout  the  adoption 
field.  Often  these  curricula  are 
specialized  to  meet  the  needs  of  workers 
in  providing  particular  services  to  their 
clients.  The  National  Resource  Center 
on  Special  Needs  Adoption  has 
developed  two  training  curricula,  one 
on  Special  Needs  Adoption  and  the 
other  on  Cultural  Competence.  The 
special  needs  adoption  curriculum  has 
been  disseminated  to  State  agencies  but 
has  been  under-utilized. 

(d)  Post-Legal  Adoption  Services 

Post-legal  adoption  services  are 
critical  to  the  success  of  special  needs 
adoptions.  There  is  continuous  need  of 
these  services  to  ensure  that  families 
have  the  support  necessary  to  sustain 
themselves.  Over  70  programs  across  the 
country  have  been  funded  to  provide 
post-legal  adoption  services.  These 
programs  provided:  Training  for  mental 
health  professionals  on  adoption  issues; 
training  on  how  to  work  with  sexually 
abused  children;  services  for  special 
groups  such  as  HIV  positive  children 
and  their  parents;  counselling  and 
information  on  adoption  search  issues; 
development  of  training  curricula; 
respite  care  services  and  training  of 
respite  care  providers.  In  a  project  of  the 
Illinois  Department  of  Children  and 
Family  Services,  a  survey  of  adoptive 
parents  was  conducted  which  revealed 
that  adoptive  families  could  not  find  the 
right  services  for  their  adopted  children 
and  that  famihes  felt  the  need  for 
support  groups  and  the  need  for  more 
information  on  the  children  being 
placed.  In  addition,  the  survey  found 
that  professionals  needed  adoption- 
sensitive  training.  A  product  of  this 
grant  was  thej)ublication  entitled  "The 
Role  of  the  Public  Agency  Delivering 
Post  Adoption  Services,"  by  Kenneth 
Watson. 

Minimum  Requirements  for  Project 
Design: 

•  Demonstrate  an  understanding  of 
the  literature  and  of  the  issues  in  the 
specific  area  of  service  improvement  of 
this  application  (TPR,  Staff  Training, 
Post-Legal  Services  or  Recruitment). 

•  Describe  how  the  project  will  use 
program  components  to  reduce  the 
caseload  of  waiting  children  or  improve 


services  for  children  who  have  been 
adopted  and  their  families  . 

•  Describe  how  the  project  wrill  use 
other  agencies  and  disciplines  to 
implement  its  program. 

•  Describe  the  model  to  be  replicated 
or  type  of  training  to  be  provided. 

•  Provide  assurances  that  the  project 
will  be  staffed  and  implemented  within 
90  days  of  the  notification  of  the  grant 
award. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  will  attend 
the  annual  Child  Welfare  Conference  in 
Washington,  D.C.  (The  Conference  is 
held  for  Adoption  Opportunities  and 
other  Children's  Bureau  grantees  to 
exchange  information  and  address 
current  child  welfare  trends  and  issues.) 

Subject  Duration:  length  of  the  project 
must  not  exceed  24  months. 

Federal  Share  of  Project  Cost:  The 
maximum  Federal  share  of  the  project  is 
$150,000  for  the  Termination  of  Parental 
Rights  and  Post-Legal  Adoption  Services 
and  $100,000  for  the  minority 
recruitment  and  training. 

Matching  or  Cost  Sharing 
Requirements:  Grantee  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $150,000  in  Federal  funds 
(based  on  an  award  of  $75,000  per 
budget  period)  must  include  a  match  of 
at  least  $15,000  (10  percent  of  the  total 
Federal  cost). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  five  grants 
for  each  model  will  be  funded. 

1.05     Adoptive  Placement  of  Foster 
Care  Children 

Eligible  Applicants:  Eligibility  is 
limited  to  State  social  service  agencies. 
Given  limited  funds,  and  in  order  to 
generate  and  financially  support  the 
widest  possible  variety  of  issues  and 
approaches,  priority  will  be  given  to 
applicants  which  have  not  been  funded 
under  this  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  under  this  priority 
area  will  not  be  precluded  from  the 
receiving  grants. 

Purpose:  To  develop  programs  which 
will  assist  States  in  their  efforts  to 
increase  the  placement  of  foster  care 
children  legally  free  for  adoption 
according  to  a  pre-established  plan  and 
goals  for  improvement. 

Background  Information:  The 
Adoption  Opportunities  legislation,  as 


amended  by  Public  Law  100-294. 
authorizes  the  funding  of  grants  to 
States  to  improve  adoption  services  for 
the  placement  of  special  needs  children 
who  are  legally  free  for  adoption. 
Children  in  foster  care  who  are  free  for 
adoption,  particularly  children  with 
special  needs,  do  not  always  move 
smoothly  through  the  child  welfare 
system  into  placement  with  a 
permanent  family. 

States  have  received  Federal  grants  to 
make  systemic  changes  in  their 
adoption  programs;  to  provide  computer 
hardware,  software  and  fees  for 
membership  in  the  National  Adoption 
Exchange's  Network;  to  develop  a 
consortium  of  States  with  large  numbers 
of  children  in  care  in  order  to  share 
knowledge  to  improve  and  enhance 
their  special  needs  adoption  programs; 
and  to  form  a  national  post-legal 
adoption  consortium  of  States  to  focus 
on  models  of  post-legal  adoption 
services.  More  than  half  of  the  States 
have  received  grants  in  the  above  stated 
areas  to  improve  adoption  services. 

Increasingly,  children  entering  foster 
care  have  more  complex  problems 
which  require  more  intensive  services. 
Permanent  families  must  be 
continuously  recruited  and  prepared  to 
parent  the  growring  population  of 
children  who  cannot  return  to  their 
birth  families.  Supportive  services  must 
be  added  or  improved  so  that  the 
children  in  foster  care  who  are  legally 
free  for  adoption  can  move  into 
adoptive  placements  in  a  timely 
manner.  This  will  require  collaborative 
efforts  with  the  court  system  to 
terminate  parental  rights.  Further, 
agencies  must  commit  resources  for  the 
ongoing  support  of  adoptive  famiUes  not 
only  at  placement,  but  also  after 
legalization  of  the  adoption.  Past 
projects  have  demonstrated  that  greater 
improvements  in  placing  these  children 
are  achieved  when  permanent  plans  are 
made  and  carried  out  very  early  in  the 
placement;  when  there  are  sufficient 
numbers  of  trained  and  experienced 
staff;  and  when  there  are  available 
resources  and  administrative 
commitments  to  adoption  and  to 
coordinated  community-based  efforts. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Identify  and  verify  the  number  of 
foster  care  children  in  the  area  to  be 
served  who  are  legally  free  and  waiting 
for  adoptive  placements. 

•  Provide  and  verify  the  rate  of 
placement  of  foster  care  children  placed 
in  adoption  in  the  year  preceding  the 
apphcation.  (The  rate  of  placement  is 
the  number  of  children  placed  divided 


by  the  nimiber  of  children  waiting  for 
adoption.) 

•  Describe  the  methods  to  be 
employed  to  increase  the  rate  of 
placement  of  foster  care  children  into 
adoption  and  the  goals  for  improvement 
to  be  achieved  during  the  period  of  the 
grant. 

•  Propose  and  describe  an  evaluation 
component  which  would  focus  on  the 
innovations  to  be  used  to  improve  the 
placement  of  children  who  are  legally 
free  for  adoption  and  which  would 
address  the  successes  and  failures  of  the 
initiative. 

The  evaluation  should  include  the 
collection  and  analysis  of  data  to 
determine  placement  rates  and  the  types 
of  clients  served  (e.g.,  waiting  children, 
prospective  adoptive  families).  Data 
should  be  collected  to  determine  the 
availability  of  adoptive  families  during 
the  program  period.  The  evaluation 
should  also  include  descriptive 
information  on  the  processes  and 
procedures  to  be  used  in  implementing 
the  project.  This  information  should  be 
used  to  assess  placement  rates  and  the 
success  or  failure  of  the  innovative 
program  methodologies  used. 

•  Docxmient  how  the  program  would 
be  continued  beyond  Federal  funding  or 
as  part  of  the  agency's  ongoing  program, 
if  successful,  and  descrit)e  the  specific 
steps  which  would  be  taken  to 
accomplish  this. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  will  attend 
the  annual  Child  Welfare  Conference  in 
Washington,  D.C.  (The  Conference  is 
held  for  Adoption  Opportunities  and 
other  Children's  Bureau  grantees  to 
exchange  information  and  address 
current  child  welfare  trends  and  issues.) 

•  Describe  the  report  and/or  other 
products  that  would  be  developed 
under  the  project,  including  the  types  of 
information  that  would  be  presented, 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  12  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$100,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at  • 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100.00  in  Federal  funds 
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must  include  a  match  of  at  least  $10,000 
(10  percent  of  the  total  Federal  cost). 

Anticipdted  Number  of  Projects  to  be 
Funded:  It  iVanticipated  that  two 
projects  will  be  funded. 

1.06    Respite  Care  as  a  Service  for 
Families  Who  Adopt  Children  With 
Special  Needs 

Eligible  Applicants:  States,  local 
government  entities,  public  or  private 
non-profit  licensed  child  welfare  or 
adoption  agencies,  university  affiliated 
programs,  licensed  child  care  or  respite 
care  providers  or  incorporated  adoptive 
parent  groups  with  experience  in 
working  with  adoptive  populations. 
Purpose:  To  develop  or  replicate  a 
variety  of  affordable  respite  care  models 
for  adoptive  parents  of  children  with 
special  needs,  especially  for  adoptive 
parents  of  medically  fragile  or  severely 
physically  or  emotionally  disabled 
children. 

Background  Information:  ACYF 
recognizes  the  need  for  respite  services 
for  adoptive  families  in  order  to 
maintain  and  support  the  family  unit. 
Respite  may  be  needed  early  in  the 
adoptive  placement  or  later  in  the 
child's  development.  Results  of  research 
studies  indicate  that  the  majority  of  care 
is  requested  to  relieve  the  primary 
caregiver  for  vacations,  emergencies  and 
planned  circumstances. 

There  are  few  specialized  respite  care 
programs  for  adoptive  families  that 
provide  a  period  of  temporary  relief  or 
rest  from  parental  responsibilities 
despite  the  increasing  availability  of 
post-legal  adoption  services.  Such 
programs  can  be  especially  helpful  to 
families  who  adopt  children  with 
special  needs  by  providing  support 
during  emergencies  or  respite  from  the 
daily  demands  of  a  special  needs  child. 
Generally,  such  respite  care  is  provided 
by  skilled  caregivers  or  companions; 
however,  with  proper  preparation  it  can 
also  be  provided  by  friends  and  relatives 
in  the  family's  home  or  in  another 
location. 

In  some  respite  programs  training  and 
reimbursement  are  offered  to  whomever 
the  family  designates  as  provider,  an 
arrangement  which  is  mutually 
satisfying  because  it  allows  the  family  to 
control  the  quality  of  care.  Also,  this 
approach  may  offer  families  living  in 
rural  areas  the  flexibility  of  locating 
their  own  provider  since  distance 
frequently  limits  respite  resources. 

Since  1990.  ACYF  has  awarded  grants 
to  expand  and  develop  respite  care 
services  for  adoptive  parents  of  children 
with  special  needs.  These  projects  have 
developed  services  such  as:  payment  to 
families  to  seek  their  own  respite 
services  in  their  own  homes  for  short 
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periods  of  time  and  weekends; 
recruiting  and  training  individuals  to 
provide  short  breaks  for  adoptive 
parents  and  to  provide  supportive 
services  to  peu^nts  such  as  tutorial  and 
recreational  activities  outside  the  home 
and  sponsoring  camp  programs  and 
other  specialized  events  for  the  children 
and  their  families.  The  programs  funded 
in  1990  which  ended  in  September  1993 
are  the  University  of  Kansas,  Bureau  of 
Child  Research;  La  Hacienda  Foster 
Care,  Tucson.  Arizona;  University  of 
Alabama  at  Birmingheun;  Mercy  Respite 
Care  Corporation.  Grand  Rapids. 
Michigan;  Northwest  Adoption 
Exchange,  Seattle,  Washington;  New 
Haven  Foster  Family  Agency.  Vista. 
California;  Department  of  Human 
Services.  Trenton.  New  Jersey;  Adoptive 
Parent  Group  of  South  Wisconsin.  Inc., 
Madison,  Wisconsin;  Kent  State 
University,  Research  and  Graduate 
Studies,  Kent,  Ohio;  Resources  for 
Adoptive  Parents,  Minneapolis, 
Minnesota;  Department  of  Human 
Resources,  Reno,  Nevada;  Department  of 
Human  Resources,  Atlanta,  C^rgia;  and 
Department  of  Mental  Health  and 
Mental  Retardation,  Waterbury. 
Vermont.  Information  about  these 
programs  can  be  secured  from  the 
National  Adoption  Information 
Clearinghouse.  11426  Rockville  Pike. 
Suite  410.  Rockville,  Maryland  20852, 
telephone:  (301)  231-6512. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Describe  plans  to  develop  or 
replicate  respite  care  models  for  the 
adoptive  parents  of  special  needs 
children  that  include,  but  are  not 
limited  to: 

— Facility-based  models  such  as  those 
located  in  churches,  day  care  centers, 
community-based  group  homes, 
rehabihtation  centers,  and  "mother's 
day  out"  programs,  weekend  respite, 
evening  respite,  and  overnight  respite 
programs; 

— In-home  respite  care  services  offered 
in  the  family's  home  and, 

— Respite  host  family  services  offered  in 
the  provider's  home. 

•  E)escribe  respite  care  services  that 
would  be  provided  for  parents  of 
children  who  are  medically  fragile,  or 
who  have  severe  physical  or  emotional 
problems. 

•  Describe  the  preparation,  referral, 
follow-up,  and  counselUng  services  that 
would  be  provided  to  respite  service 
users. 

•  Describe  the  collaboration  that 
would  be  established  with  groups  such 
as  community  recreational  services. 


churches,  day  care  centers,  group 
homes,  residential  treatment  centers, 
adoptive  parent  groups,  and  University 
Affiliated  Programs  in  the  provision  of 
the  respite  services. 

•  Describe  the  training  that  would  be 
provided  to  service  providers  and  how 
specific  models  of  respite  care  would  be 
developed  or  replicated. 

•  Estimate  the  number  of  special 
needs  children  and  families  that  would 
be  served  and  document  that  a  sufficient 
volume  of  special  needs  adoptive 
families  exists  to  support  a  program  of 
the  size  proposed. 

•  Provide  for  an  evaluation  of  the 
project  and  include  a  discussion  of  the 
proposed  evaluation  design. 

•  Document  how  the  program  would 
be  continued  beyond  Federal  funding  as 
part  of  the  agency's  ongoing  program 
and  describe  the  specific  steps  which 
would  be  taken  to  accomplish  this. 

•  Provide  assurances  tnat  at  least  one 
key  person  from  the  project  will  attend 
the  annual  Child  Welfare  Conference  in 
Washington.  DC.  The  Conference  is  held 
for  Adoption  Opportunities  and  other 
Children's  Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Cost:  The 
maximum  Federal  share  of  the  project  is 
$450,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $450,000  in  Federal  funds 
(based  on  an  award  of  $150,000  per 
budget  period)  must  include  a  match  of 
at  least  $45,000  (10  percent  of  the  total 
Federal  cost). 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  a  minimum  of  five 
projects  will  be  funded. 

Part  III — Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  package.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 


the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  U. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

The  Adoption  Opportunities  Program 
is  not  covered  under  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs.  When  comments  are 
submitted  directly  to  ACF,  they  should 
be  addressed  to: 

ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
6th  Floor  East,  OFM/DDG,  Washington, 
DC  20447. 

Hand  delivered  applications  are 
accepted  during  normal  working  hours 
of  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor  OFM/ 
DDG,  901  D  Street,  S.W.,  Washington, 
DC  20447. 

B.  Deadline  for  Submission  of 
Applications 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at: 

ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
6th  Floor  East,  OFM/DDG,  Washington, 
ex:  20447. 

Hand  delivered  applications  are 
accepted  during  normal  working  hours 
of  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor  OFM/ 
DDG,  901  D  Street.  SW..  Washington, 
DC  20447. 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  ACF  in  time  for  the 
independent  review.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  maiUng. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
ACF  shall  notify  each  late  applicant  that 
its  application  will  not  be  considered  in 
the  current  competition. 


Extension  of  Deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

C.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424.  424A,  424B.  and 
certifications  have  been  reprinted  for 
your  convenience  in  preparing  the 
application.  See  Appendix  A.  You 
should  reproduce  single-sided  copies  of 
these  forms  from  the  reprinted  forms  in 
the  announcement,  typing  your 
information  onto  the  copies.  Please  do 
not  use  forms  directly  from  the  Federal 
Register  announcement,  as  they  are 
printed  on  both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1.  Application  Cover 
Sheet.  Please  read  the  following 
instructions  before  completing  the 
application  cover  sheet.  An  explanation 
of  each  item  is  included.  Complete  only 
the  items  specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  Type  of  Submission- 
Preprinted  on  the  form. 

Item  2.  Date  Submitted  and  Applicant 
Identifier— Date  application  is 
submitted  to  ACYF  and  applicant's  own 
internal  control  number,  if  appUcable. 

Item  3.  Date  Received  By  State— State 
use  only  (if  applicable). 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 
Itern  5.  AppHcant  Information 
Legal  Name — Enter  the  legal  name  of 
the  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  appHcant  for 
each  application. 

Organizational  Unit — Enter  the  name 
of  the  primary  unit  vdthin  the  applicant 
organization  which  will  actually  carry 
out  the  project  activity.  Do  not  use  the 
name  of  an  individual  as  the  applicant. 
If  this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blank. 

Address — Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent. 
Do  not  include  both  street  address  and 


P.O.  Box  number  unless  both  must  be 
used  m  mailing. 

Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)— Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and    , 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  Employer  Identification 
Number  (EIN)— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 
Item  7.  Type  of  Applicant — Self- 
explanatory. 

Item  8.  Type  of  Appfication — 
Preprinted  on  the  form. 

Item  9.  Name  of  Federal  Agency- 
Preprinted  on  the  form. 

Item  10.  Catalog  of  Federal  Domestic 
Assistance  Number  and  Title — Enter  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  assigned  to  the  program 
under  which  assistance  is  requested  and 
its  title,  as  indicated  in  the  relevant 
priority  area  description. 

Item  11.  Descriptive  Title  of 
Applicant's  Project— Enter  thejiroject 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  Areas  Affected  by  Project — 
Enter  the  governmental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  Ae  largest  unit  or 
units  affected,  such  as  State,  coimty,  or 
city.  If  an  entire  unit  is  affected,  list  it 
rather  than  subunits. 

Item  13.  Proposed  Project— Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  Congressional  District  of 
Applicant/Project — ^Enter  the  number  of 
the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  00. 

Items  15.  Estimated  Funding  Levels. 
In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect, 
for  a  17  month  or  less  project  period,  the 
total  amount  requested.  If  the  proposed 
project  period  exceeds  17  months,  enter 
only  those  dollar  amounts  needed  for 
the  first  12  months  of  the  proposed 
project. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
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amount  specified  in  the  priority  area 
description. 

Items  15b-e.  Enter  the  aniount(s)  of 
funds  from  non-Federal  sources  tliat 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  matching  funds.  The  value  of 
third  party  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  II,  Sections  E  and 
F,  and  the  speciHc  priority  area 
description. 

Item  15f.  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  under  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes.— Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provideid  at  the 
end  of  Part  III.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  appUcation.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 
any  proposed  funding  until  September 
1995. 

Item  16b.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No. — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  leview. 

Item  17.  Is  the  AppUcant  Delinquent 
on  any  Federal  Debt?— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 
preapplication  are  true  and  correct.  The 
document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the 
attached  assurances  if  the  assistance  is 
awarded.— To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
reouested  from  the  applicant. 
hem  18a-c.  Typed  Name  of 
Authorized  Representative,  Title, 
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Telephone  Number — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  ISd.  Signature  of  Authorized 
Representative — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  Date  Signed— Enter  the  date 
the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A — Budget  Information — 
Non-Construction  Programs. 
This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A.  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  17  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5.  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (0  in  column  (g). 

Section  B— Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  if  the  proposed  project 
period  is  17  months  or  less  or  (2)  the 
first  year  budget  period  if  the  proposed 
project  period  exceeds  17  months.  It 
should  relate  to  item  15g.  total  funding, 
on  the  SF  424.  Under  column  (5).  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  itemized  budget 
justification  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 
should  immediately  follow  the  second 
pageoftheSF424A. 

Personnel— Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  Other. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 


and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
stafl'who  will  be  working  on  the  project. 

Fringe  Benefits— Line  6b.  Enter  the 
total  cost  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel— 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  Other. 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  Equipment  is  tangible,  non- 
expendable pereonal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  For  all  other  applicants,  the 
threshold  for  equipment  is  $500  or  more 
per  unit.  The  higher  threshold  for  State 
and  local  governments  became  effective 
October  1,  1988.  through  the 
implementation  of  45  CFR  Part  92, 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 
Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies— Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Contractual— Une  6f  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  Other. 


Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  aiid 
major  cost  elements.  Applicants  who 
anticip^e  procurements  of  $25,000  for 
non-governmental  and  governmental 
entities  and  are  requesting  an  award 
without  competition  should  include  a 
sole  source  justification  in  the 
application  which  at  a  minimum  should 
include  the  basis  for  contractor's 
selection,  justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained  and  basis  for 
award  cost  or  price.  (Note:  Previous  or 
past  experience  with  a  contractor  is  not 
sufficient  justification  for  sole  source.) 

Construction — Une  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  miscellaneous  and 
honoraria  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter  none. 
Generally,  this  line  should  be  used 
when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 


included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45. 
Code  of  Federal  Regulations,  part  74). 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b)  from  (a).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  shguld  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  sununarizes  the  amounts  of 
non-Federal  resources  that  will  be         • 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  Totals. 
In-kind  contributions  are  defined  in  45 
CFR  74.2,  as  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Their  party-in  kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 


and  specifically  identifiable  to  the 
project  or  program. 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  1 7  months. 

Totals — Une  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  imder  column  (b)  First.  If  a 
third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  (c)  Second. 
Columns  (d)  and  (e)  are  not  applicable 
in  most  instances,  since  ACF  funding  is 
almost  always  limited  to  a  three-year 
maximum  project  period.  Columns  (d) 
and  (e)  would  be  used  in  the  case  of  a 
60  month  project. 

Section  F — Other  Budget  Information. 

Direct  Charges — Une  21.  Not 
applicable. 

Indirect  Charges — Une  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Une  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description. 
Clearly  mark  this  separate  page  with  the 
applicant  name  as  shown  in  item  5  of 
the  SF  424,  the  priority  area  number  as 
shown  at  the  top  of  the  SF  424,  and  the 
title  of  the  project  as  shown  in  item  1 1 
of  the  SF  424.  The  summary  description 
should  not  exceed  300  words.  These  300 
words  become  part  of  the  computer 
database  on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  application.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424.  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
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part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  page,  following 
the  summary  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  These  key  words  will  be  used 
for  computerized  information  retrieval 
for  specific  types  of  funded  projects. 

4.  Program  Narrative  Statement.  The 
Program  Narrative  Statement  is  a  very 
important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  II. 

The  narrative  should  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
(see  Section  C,  Part  II),  using  the 
following  headings: 

(a)  Obfectives  and  Need  for 
Assistance; 

(b)  Approach; 

(c)  Results  and  Benefits  Expected;  and 

(d)  Staff  Backgrouna  and 
Ormnization  's  Experience. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Part  II, 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single  side  of  an  8  V2"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
Objectives  and  Need  for  Assistance  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  8  V2" 
X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  application  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability 
Statement.  The  Organizational 
Capability  Statement  should  consist  of  a 
brief  (two  to  three  pages)  background 
description  of  how  the  applicant 
organization  (or  the  unit  within  the 
organization  that  will  have 


responsibility  for  the  project)  is 
organized,  the  types  and  quantity  of 
services  it  provides,  and/ or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Part  IV — Assurances/Certifications. 
Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  (2) 
Debannent  and  Other  Responsibilities. 
Copies  of  these  assurances/certifications 
are  reprinted  at  the  end  of  this 
annbuncement  and  should  be 
reproduced,  as  necessary;  and 
Certification  Regarding  Environmental 
Tobacco  Smoke.  A  duly  authorized 
representative  of  the  appUcant 
organization  must  certify  that  the 
applicant  is  in  compliance  with  these 
assurances/certifications.  A  signature  on 
the  SF  424  indicates  compliance  with 
the  Drug-Free  Workplace  Requirements, 
and  Debarment  and  Other 
Responsibilities  certifications. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

D.  Checklist  for  a  Complete  Application 

The  checkhst  below  is  for  your  use  to 
ensure  that  your  appfication  package 
has  been  properly  prepared. 
— One  original,  signed  and  dated 

application,  plus  two  copies. 

Applications  for  different  priority 

areas  are  packaged  separately; 
— Application  is  from  an  organization 
'    which  is  eligible  under  the  eligibility 

requirements  defined  in  the  priority 

area  description  (screening 

requirement); 
— Application  length  does  not  exceed  60 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 


A  complete  application  consists  of  the 
following  items  in  this  order; 
— Application  for  Federal  Assistance 

(SF  424,  REV  4-88); 
— Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 

4-68); 
— Budget  justification  for  Section  B — 

Budget  Categories; 
— Table  of  Contents; 
— Letter  from  the  Internal  Revenue 

Service  to  prove  non-profit  status,  if 

necessary; 
—Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  summary  description  and 

Usting  of  key  words; 
— Program  Narrative  Statement  (See  Part 

II,  Section  C); 
— Organizational  capabiUty  statement, 

including  an  organization  chart; 
— Any  appendices/attachments; 
— Assurances — Non-Construction 

Programs  (Standard  Form  424B,  REV 

4-88);  and 
— Certification  Regarding  Lobbying. 

E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instnmients  or  articles 
of  incorporation. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  wrill  be  notified  automatically 
about  the  receipt  of  their  application.  If 
acknowledgment  of  receipt  of  your 
application  is  not  received  within  eight 
weeks  after  the  deadline  date,  please 
notify  ACYF  by  telephone  at  (202)  690- 
8243  or  690-6297. 

The  catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
this  aimouncement  is  93.652. 

Dated:  March  30, 1995. 
Olivia  A.  Golden 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
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INSTRUCnONS  FOR  THE  SF  4Z4 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  8pace(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  p>olitical  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Ceriain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNO  COOC  4184-01-P 
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INSTRUCTIONS  FOR  THE  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Section  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  nor  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
ftertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
required  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  l-»4,  Columns  (c)  Through  (g.) 

For  New  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

Lines  1—4,  Columns  (c)  Through  (g.) 
(continued) 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 


in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  uf>coming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  tg)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (0-  The  amount(s)  in  Colunin  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantof  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (0,  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  prof>er  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  p>eriods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

ASSURANCES— NON-CONSTRUCnON 
PROGRAMS 

Notes:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
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establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  pwrsonal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C.  8S  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975,  88  amended  (42  U.S.C.  §§6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (PL.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
Hnancing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  speciTic 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s)  -which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  (wrsons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  to  all  interests  in  real  profwrty 
acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  (>olitical  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
use.  §  276c  and  18  U.S.C.  §§  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  510,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11990:  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
'project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.):  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.):  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (PL.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supf>orted  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfore  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supf>orted  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  with  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  authorized  certifying  official 

Title 

Applicant  Organization 

Date  Submitted 

BILUNO  CODE  4184-01-P 


U.S.  Department  of  Health  and  Human  Services 

Certification  Regarding  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agraament.  tha  grsntaa  is  providing  ttta  certification 
sat  out  t>alow. 

This  certificatioD  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Suhpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certificatioo  by  grantees  that  they  wiU  mamtain 
a  drug-free  workplace.  The  certiTtcation  set  out  below  is  a  material  represeoialion  of  fact  upjon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determucs  to  award  iht  grant.  If  it  is  later  determmcd  that 
the  grantee  Imowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug- Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Govemment,  may  talcen  action  authorized  under  the 
Drug^ree  Worlcplace  Act.  False  certification  or  violation  of  the  certification  thai]  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmenrwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  mdjviduak,  need  not  be  idcniificd  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  apphcation,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  aaual  address  of  buildings  (or  paru  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
iiigbway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  m  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocuremcnt  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Aa  (21 
use  812)  and  as  further  defmed  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction*  means  a  fmding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

*Criminal  drug  sUtute'  means  a  Federal  or  non-Federal  criminal  sutute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  "direa  charge*  employees;  (ii)  all  'indirea  charge"  employees  unless  their  impact  or  involvemem  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  bclude  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpienis  or  subcontractors  in  covered  workplaces). 

The  grsntee  certifies  that  It  will  or  will  continue  to  provide  a  drug-free  wortcplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufaaure,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  acuons  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  tliat  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

( 1 )  Abide  by  the  terms  of  the  statement,  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 

(e>  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aauaJ  notice  of  such  conviction.  Employers  of  conviaed  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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(f)  Taking  one  of  (be  foDowisg  actions,  within  30  calendar  days  of  receiving  notice  under  aobparagraph  (d)(2),  with 
reaped  to  any  employee  who  u  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  cooustent  with  the 
requirements  of  the  Rehabilitaiioo  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  tatisfactoril\ 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  Sute,  or  local  health,  U«^ 
enforcement,  or  other  appropriaie  agency, 

(f)  Making  a  good  faiib  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b),(c).(d).(e)and(0.. 

Tht  grant**  may  lns*n  In  th*  tpac*  provided  b*low  th*  tlt*(t)  for  tti*  pvrformanc*  of  work  done  in 
6onn*ction  with  th*  sp*ciric  grant  (ua*  attachm*ntt.  It  n**d*d): 


Place  of  PerforiDanct  (Street  address.  City.  County.  Sute,  ZIP  Code), 


Oieck if  there  are  workplaces  on  file  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  deaigiute  a  central  receipt 
point  for  STATE->MDE  AND  STATE  AGENCY-^^^DE  certifications,  and  for  notification  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  S17-D,  200 
Itidcpcodcnce  Avenue,  S.W.,  Washington,  DC.  20201. 


DCMOF*r*i#:    R««tM4M*yl9M 


Certification  Regarding  Debannent, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
6,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
profjosed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency: 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  prop>erty: 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
cehification:  and 

(d)  have  not  within  a  3-year  f>eriod 
preceding  this  applicatioii/prop>osal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  fiimish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions"  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
propiosal,  the  prosjiective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  sus(>ended. 
pro{x>sed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  Federal  department  or 
agency; 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  prof)osal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debannent, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lol>bying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  coopierative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements]  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  up>on  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  cf  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imftosed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SlO.OOO  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Tide 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  tor  public  burden  drtdosure  ) 


014«.40«* 


1.     Type  o(  Federal  Action: 
|~~1    4    contract 


grant 

cooperative  agreement 

loan 

loan  guarantee 

loan  insurance 


SUlus  o(  Federal  Action: 
a.  bid/offer/appiicjtion 
b   initial  award 
c.  post-award 


D 


3.      Report  Type: 
[~~|  a    initial  filing 


b    maienal  change 
For  Malerial  Change  Onfy: 
year  ____^  quarter 
date  of  last  report  


4.     Name  and  Address  ol  Reporting  Entity: 

D     Pnme 


Q     Subawardee 

Tier ,  rf  known: 


Congressional  District,  rf  known 


S.      I(  Reporting  Entity  in  No  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known 


i.     Federal  Department/Agency: 


7.      Federal  Program  Name  Detcriptioii: 


CFDA  Number,  H tppliable 


8.     Federal  Action  Number,  li  known: 


9.     Award  AiiKMint  if  known: 


10.   a.  Name  and  Address  o(  Lobbying  Entity 

lit  individuil.  Uit  n»me.  tint  nvnt.  Ml): 


b.  Individuals  Pertorminc  Services  (.ncluding  address  if 

different  from  No.  10»T 
(Uit  name,  first  name.  Ml): 


lameh  Comuumhot  it>**t(%'  sr-LUA.  if  r>*cti*ty} 


11.  Amount  o(  Payment  Icheck  aJI  that  apply)- 

i  O  actual         D  planned 


1Z  Form  oi  Payment  (check  ail  that  apply): 
D    a.  cash 

D    b   in-kind;  specify:   rtalure 

value    


13.  Type  o<  Payment  (check  all  that  ippty): 

O  a.  retairter 

D  b  or>e-time  tee 

D  c.  commission 

O  d  contingent  fee 

O  e  deferred 

O  f.  other  specify;  


14.   Rrief  Description  of  Services  Performed  or  to  be  Performed  and  Dale<s)  of  Service,  including  officerfsl,  ewip<oyee(»), 
or  Member<sl  conlactetL  for  Payment  Indicated  in  Hem  11: 


i*nid\  Cennnuauon  5/»— «(ij  5M11-A  rf  n^tttivt} 


IS.   Continuation  Sheet<sl  SF-LU.-A  attached: 


D  Yes 


D  No 


14      HriuiniatMn  «9uv*t«d   rtwwjft* 
IIU  nin«>clau««a« 


tan«  It  antienKd  »«  bu>   >i   USC 


II  u  ic   lit}   ni.« 

■'■^il^  w*  Mil  b»  ■<,«,< 


SW  000  «id  noi  mmm  lOar  t 


Signature: 
Print  Name: 
rule:    


Telcphorte  No^ , 


Dale: 


Fcdenrf  Use  Only. 


AaMhontad  f 
Siandvd  '» 
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Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  f>ermitted  in  any 
portion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provisions  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  pier  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
resf>onsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

(FR  Doc.  95-8760  Filed  4-7-95;  8:45  am] 

BILLING  CODE  4184-01-P 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  516] 

Public  Healtti  Conference  Support 
Grant  Program 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  announces 
the  availability  of  funds  in  fiscal  year 
(FY)  1995  funds  for  the  Public  Health 
Conference  Support  Grant  Program. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  104  (i)  (14)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended.  [42 
U.S.C.  9604  (i)(14)  and  (15)). 


Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  States,  or 
their  bona  fide  agents.  This  includes  the 
District  of  Colimibia.  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  federally  recognized  Indian  tribal 
governments.  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions, 
must  establish  that  they  meet  their 
respective  State's  legislature  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  eligible  applicant. 

Availability  of  Funds 

Approximately  $125,000  will  be 
available  in  FY  1995  to  fund 
approximately  6  awards.  It  is  expected 
that  the  average  award  will  be  $20,000, 
ranging  from  $10,000  to  $30,000. 

Applications  requesting  more  than 
$30,000  wrill  be  given  a  lesser  priority 
and  will  be  subject  to  the  availability  of 
funds.  The  awards  will  be  made  for  a 
12-month  budget  and  project  period. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

1.  Grant  funds  may  be  used  for  direct 
cost  expenditures:  salaries,  speaker  fees, 
rental  of  necessary  equipment, 
registration  fees,  transportation  costs 
(not  to  exceed  economy  class  fare)  for 
non-Federal  employees. 

2.  Grant  funds  may  not  be  used  for  the 
purchase  of  equipment,  payments  of 
honoraria,  alterations  or  renovations, 
organizational  dues,  entertainment/ 
personal  expenses,  food  or 
refreshments,  cost  of  travel  and  payment 
of  a  full  time  Federal  employee,  for  per 
diem  or  expenses  other  than  local 
mileage  for  local  participants,  or 
reimbursement  of  indirect  costs. 
Although  the  practice  of  handing  out 
novelty  items  at  meetings  is  often 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs. 
Federal  funds  cannot  be  used  for  this 
purpose. 


Recipient  Financial  Participation 

Because  this  program  provides  partial 
fimding  only,  it  is  necessary  that 
organizations  seeking  these  grant  funds 
be  able  to  show  additional  support  in 
the  form  of  finances,  services,  etc.  For 
each  organization  contributing  funding, 
a  letter  must  be  included  documenting 
that  support. 

Purpose 

This  program  will  provide  partial 
support  for  non-Federal  conferences  on 
disease  prevention,  health  promotion, 
and  information/education  projects 
related  to  hazardous  substances  in  the 
environment.  Applications  are  being 
solicited  for  conferences  on:  (1)  Health 
effects  of  toxic  substances  in  the 
environment;  (2)  Disease  and  toxic 
substance  exposure  registries;  (3) 
Hazardous  substance  removal  and 
remediation;  (4)  Emergency  response  to 
toxic  and  environmental  disasters;  (5) 
Risk  communication;  (6)  Environmental 
disease  surveillance;  and  (7) 
Investigation  and  research  on  hazardous 
substances  in  the  environment.  Because 
conference  support  by  ATSDR  creates 
the  appearance  of  ATSDR  co- 
sponsorship,  there  will  be  active 
participation  by  ATSDR  in  the 
development  and  approval  of  those 
portions  of  the  agenda  supported  by 
ATSDR  funds.  In  addition.  ATSDR  will 
reserve  the  right  to  approve  or  reject  the 
content  of  the  full  agenda,  sp>eaker 
selection,  and  site  selection.  ATSDR 
funds  will  not  be  expended  for  non- 
approved  portions  of  meetings. 
Contingency  awards  will  be  made 
allowing  usage  of  only  10%  of  the  total 
amount  to  be  awarded  until  a  final  full 
agenda  is  approved  by  ATSDR.  This 
will  provide  funds  for  costs  associated 
with  preparation  of  the  agenda.  The 
remainder  of  funds  will  be  released  only 
upon  approval  of  the  final  full  agenda. 

ATSDR  reserves  the  right  to  terminate 
co-sponsorship  if  it  does  not  concur 
with  the  final  agenda- 
Program  Requirements 

Grantees  must  meet  the  following 
requirements: 

A.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition  and  printing).  Many  of 
these  items  may  be  developed  in 
conjunction  with  assigned  ATSDR 
project  persormel. 

B.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to 
ATSDR  for  approval.  Submit  copy  of 
final  agenda  and  proposed  ancillary 
activities  to  ATSDR  for  approval. 
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C.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press  releases, 
etc.).  ATSDR  must  review  and  approve 
all  materials  with  reference  to  ATSDR 
involvement  or  support. 

D.  Manage  all  registrants  (e.g.,  travel, 
reservations,  correspondence, 
conference  materials  and  hand-outs, 
badges,  registration  procedures,  etc.). 

E.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio- visual  needs. 

F.  Develop  and  conduct  education 
and  training  programs  on  prevention  of 
health  effects  of  hazardous  substances. 

G.  Participate  in  the  analysis  of  data 
from  conference  activities. 

H.  Collaborate  with  ATSDR  staff  in 
reporting  and  disseminating  results  and 
relevant  prevention  education  and 
training  information  to  appropriate 
Federal,  State,  and  local  agencies,  and 
the  general  public. 

Evaluation  Criteria 

Applications  for  support  of  the  types 
of  conferences  listed  in  the  Purpose 
section  above  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Proposed  Program  and  Technical 
Approach — 50% 

The  description  of:  (a)  the  public 
health  significance  of  the  proposed 
conference  including  the  degree  to 
which  the  conference  can  be  expected  to 
influence  the  prevention  of  exposure 
and  adverse  human  health  effects  and 
diminished  quality  of  life  associated 
with  exposure  to  hazardous  substances 
from  waste  sites,  unplanned  releases 
and  other  sources  of  pollution  present 
in  the  environment:  (b)  the  feasibility  of 
the  conference  in  terms  of  an 
operational  plan;  (c)  clearly  stated 
conference  objectives  and  the  potential 
for  accomplishing  those  objectives:  and 
(d)  the  method  of  evaluating  the 
conference. 

B.  The  Quahfication  of  Program 
Personnel^30% 

Evaluation  will  be  based  on  the  extent 
to  which  the  proposal  has  described:  (a) 
the  qualiBcations,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership,  and  (b)  the 
competence  of  associate  staff  persons, 
discussion  leaders,  speakers,  and 
presenters  to  accomplish  the  proposed 
conference. 

C.  Applicant  Capability— 20% 

Evaluation  will  be  based  on  the 
description  of  (a)  the  adequacy  and 


commitment  of  institutional  resources 
to  administer  the  program,  and  (b)  the 
adequacy  of  the  faciUties  to  be  used  for 
the  conference. 

D.  Budget  Justification  and  Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  grant  funds. 
Applications  requesting  funds  in  excess 
of  $30,000  may  not  be  hilly  funded, 
depending  upon  availability  of  funds. 
The  application  will  also  be  reviewed  as 
to  the  adequacy  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  Systeni  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
Application  Form  PHS  5161-1  (OMB 
Number  0937-0189)  shall  be  submitted 
to  Henry  S.  Cassell,  III,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry  Rd., 
NE.,  Room  300,  Mailstop  E-13,  Atlanta, 
GA  30305,  on  or  before  June  13,  1995. 
By  formal  agreement,  the  CDC 
Procurement  and  Grants  Office  will  act 
on  behalf  of  and  for  ATSDR  on  this 
matter. 

1 .  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date:  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  committee.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  h^m  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 


Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  wrill 
need  to  refer  to  Announcement  516. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from  Margaret  A.  Slay,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
Atlanta,  GA  30305,  telephone  (404) 
842-6797.  Programmatic  technical 
assistance  may  be  obtained  from  Diana 
Cronin,  Project  Officer,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Division  of  Health  Education,  1600 
Clifton  Road,  NE.,  Mailstop  E-33, 
Atlanta,  GA  30333,  telephone  (404) 
639-6206. 

Please  refer  to  Announcement  516 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthv  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  April  4. 1995. 
David  Satcher, 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 
[FR  Doc.  95-8716  Filed  4-7-95;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry  Policy  on  itie 
Inclusion  of  Women  and  Minorities  in 
Externally  Awarded  Research 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  Public  Health  Service  (PHS), 
Department  of  Health  and  Human 
Services  (DHHS). 
ACnON:  Notice  and  request  for 
comments. 


SUMMARY:  This  notice  is  a  request  for 
comments  on  the  CDC '  policy  on  the 
inclusion  of  women  and  minorities  in 
externally  awarded  research.  This 
policy  is  intended  to  ensure  that 
individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC  supported  studies 
involving  human  subjects,  whenever 
feasible  and  appropriate.  Furthermore,  it 
is  CDC  policy  to  proactively  identify 
significant  gaps  in  knowledge  about 
health  problems  that  affect  women  and 
racial  and  ethnic  minority  populations 
and  to  encourage  studies  which  address 
these  problems.  (NOTE:  This  policy  is 
consistent  with  requirements  for  CDC 
intraagency  research.) 
DATES:  Written  comments  on  the  policy 
must  be  received  on  or  before  June  9, 
1995.  This  policy,  when  finalized,  will 
be  applicable  for  all  CDC  externally 
awarded  projects  submitted  on  and  after 
October  1,  1995. 

ADDRESSES:  Written  comments  can  be 
sent  to  the  Centers  for  Disease  Control 
and  Prevention,  Attention:  Office  of  the 
Associate  Director  for  Science,  Mailstop 
D-39,  1600  Chfton  Road,  NE.,  Atlanta, 
GA  30333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  should  be  directed  to  Dixie  E. 
Snider,  Jr.,  M.D.,  M.P.H.,  telephone 
(404)  639-3701  or  Barbara  W. 
Kilboume,  R.N.,  M.P.H.,  telephone  (404) 
639-1242. 

SUPPLEMENTARY  INFORMATION:  CDC 
Policy  on  the  Inclusion  of  Women  and 
Minorities  in  Externally  Awarded 
Research. 
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'  References  to  CDC  also  apply  to  the  Agency  for 
Toxic  Substances  and  Disease  Registry  (ATSDR). 


CDC  Inclusion  Review  Committee 
Responsibility  and  Members 

I.  Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  are  committed  to  protecting 
the  health  of  all  people  regardless  of 
their  sex,  race,  ethnicity,  national  origin, 
religion,  sexual  orientation, 
socioeconomic  status,  or  other 
characteristics.  To  the  extent  that 
participation  in  research  offers  direct 
benefits  to  the  participants, 
underrepresentation  of  certain 
population  subgroups  denies  them  the 
opportimity  to  benefit.  Moreover,  for 
purposes  of  generalizing  study  results, 
investigators  must  include  the  widest 
possible  range  of  population  groups. 

A  growing  body  of  evidence  indicates 
that  the  health  conditions  and  needs  of 
women  are  different  firom  those  of  men. 
Some  health  conditions  are  unique  to 
women  and  others  are  more  prevalent  in 
women.  For  some  illnesses,  there  are 
marked  distinctions,  not  only  in  onset 
and  progression  of  disease,  but  also  in 
the  preventive,  treatment  and 
educational  approaches  necessary  to 
combat  them  in  women.  Furthermore, 
initial  entry  into  the  health  care  system 
may  be  different  for  some  subgroups  of 
women,  such  as  poor  and  uninsured 
women.  Lesbians  may  also  enter  the 
health  care  system  differently  because 
they  may  be  less  likely  to  seek  or  receive 
prevention  services,  like  cancer 
screening,  because  they  may  not  seek  or 
receive  family  planning  services.  The 
Public  Health  Service  Task  Force  on 
Women's  Health  Issues  published  a 
report  in  1987  stating  that  it  is  becoming 
more  important  to  note  the 
environmental,  economic,  social,  and 
demographic  characteristics  that 
influence  a  woman's  health  status.  The 
Task  Force  focused  in  on  the  direct  and 
indirect  effects  these  factors  could  have 
on  the  status  of  a  woman's  health  and 
noted  that  when  a  woman  is  "outside 
the  normal  range  of  societal 
expectations,"  that  is,  she  is  of  an  ethnic 
or  cultural  minority  or  if  she  is 
physically  or  mentally  disabled,  her 
health  status  is  at  greater  risk.  These 
basic  observations  are  not  always 
recognized  or  reflected  in  study 
protocols  and  proposals. 

The  disparity  in  health  outcomes 
between  majority  and  some  racial  and 
ethnic  minority  groups  is  now  well 
documented.  Although  some  minority 
populations,  e.g.,  some  Asian  groups, 
have  better  overall  health  status  than 
non-Hispanic  whites,  many  racial  and 
ethnic  minority  populations  have 
dramatically  shorter  life  expectancy. 


higher  morbidity  rates  and  inadequate 
access  to  quality  health  care.  The 
Secretary's  Task  Force  on  Black  and 
Minority  Health  issued  a  report  in  1985 
noting  the  underrepresentation  of  racial 
and  ethnic  minorities  in  research.  This 
underrepresentation  has  resulted  in 
significant  gaps  in  knowledge  about  the 
health  of  racial  and  ethnic  minority 
populations  and  their  responses  to 
interventions. 

n.  Definitions 

A.  Human  Subjects 

Under  this  policy,  the  definition  of 
human  subjects  in  Title  45  CFR  Part  46. 
the  Department  of  Health  and  Human 
Services  regulations  for  the  protection  of 
himian  subjects  applies:  "Human 
subject  means  a  living  individual  about 
whom  an  investigator  conducting 
research  obtains  (1)  data  through 
intervention  or  interaction  with  the 
individual  or  (2)  identifiable  private 
information." 

B.  Research 

Under  this  policy,  the  definition  of 
research  in  Title  45  CFR  Part  46.  the 
Department  of  Health  and  Human 
Services  regulations  for  the  protection  of 
himian  subjects  applies:  "Research 
means  a  systematic  investigation, 
including  research  development,  testing 
and  evaluation,  designed  to  develop  or 
contribute  to  generalizable  knowledge." 
All  proposed  research  involving  himian 
subjects  conducted  using  CDC  funding 
vdll  be  evaluated  for  compliance  with 
this  policy,  including  those  projects  that 
are  exempt  from  Institutional  Review 
Board  (IRB)  Review  (as  specified  in  Title 
45  CFR  Part  46).  However,  nothing  in 
this  policy  is  intended  to  require  IRB 
review  of  protocols  which  otherwise 
would  be  exempt.  This  policy  applies  to 
all  CDC  externally  awarded  research 
regardless  of  the  mechanism  of  financial 
support  (e.g.,  grant,  cooperative 
agreement,  contract,  purchase  order, 
etc.).  This  policy  does  not  apply  to  those 
projects  in  which  the  investigator  has  no 
control  over  the  composition  of  the 
study  population  (e.g.,  cohort  studies  in 
which  the  population  has  been 
previously  selected  or  research  follow- 
up  to  outbreak  investigations). 

C.  Racial  and  Ethnic  Categories 

1.  Minority  Groups 

This  policy  shall  comply  with  the 
Office  of  Management  and  Budget 
(OMB)  Directive  No.  15  and  any  changes 
that  may  occur  as  it  is  reviewed  and 
revised.  OMB  Directive  No.  15  defines 
the  minimum  standard  of  basic  racial 
and  ethnic  categories,  which  are  used 
below.  Despite  their  limitations  (as 
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outlined  in  the  Public  Health  Reports 
"Papers  from  the  CDC7ATSDR 
Workshop  on  the  Use  of  Race  and 
Ethnicity  in  Public  Health 
Surveillance"),  these  categories  are 
useful  because  they  allow  comparisons 
to  many  national  data  bases,  especially 
Bureau  of  the  Census  and  national 
health  data  bases.  Therefore,  the  racial 
and  ethnic  categories  described  below 
should  be  used  as  basic  minimum 
guidance,  cognizant  of  their  limitations. 

American  Indian  or  Alaskan  Native: 
A  person  having  origins  in  any  of  the 
original  peoples  of  North  America,  and 
who  maintains  cultural  identification 
through  tribal  afHIiation  or  community 
recognition. 

Asian  or  Pacific  Islander:  A  person 
having  origins  in  any  of  the  original 
peoples  of  Far  East.  Southeast  Asia,  the 
Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  India,  Japan,  Korea,  the 
Philippine  Islands,  and  Samoa. 

Black,  not  of  Hispanic  Origin:  A 
person  having  origins  in  any  of  the 
black  racial  groups  of  Africa. 

Hispanic:  A  person  of  Mexican. 
Puerto  Rican.  Cuban.  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

2.  Majority  Group 

White,  not  of  Hispanic  Origin:  A 
person  having  origins  in  any  of  the 
original  peoples  of  Europe,  North 
Africa,  or  the  Middle  East. 

While  investigators  should  focus 
primary  attention  on  the  above 
categories.  CDC  recognizes  the  diversity 
of  the  population.  For  example.  Blacks 
describe  themselves  in  several  different 
ways:  African  American  and  Caribbean 
(Haitian.  Jamaican.  West  Indian. 
Trinidadian).  Native  Hawaiians  have 
expressed  the  desire  to  be  considered  a 
separate  racial/ethnic  category  exclusive 
of  the  current  Asian/Pacific  Islander 
designation.  Therefore,  investigators  are 
encouraged  to  investigate  national  or 
geographic  origin  or  other  cultural 
factors  (e.g..  customs,  beliefs,  religious 
practices,  etc.)  in  studies  of  race  and 
ethnicity,  and  their  relationship  to 
health  problems.  Furihermore.  since 
race,  ethnicity,  and  cultural  heritage 
may  serve  as  markers  for  other 
important  characteristics  or  conditions 
associated  with  a  health  problem  or 
outcome,  investigators  should  actively 
seek  to  identify  these  other 
characteristics  or  conditions. 

m.  Policy 

Research  Involving  Human  Subjects 

Applicant  institutions  must  ensure 
that  women  and  racial  and  ethnic 


minority  populations  are  appropriately 
represented  in  their  proposals  for 
research.  Women  and  members  of  racial 
and  ethnic  minority  groups  should  be 
adequately  represented  in  all  CDC- 
supporied  studies  involving  human 
subjects,  unless  a  clear  and  compelling 
rationale  and  justification  establishes  to 
the  satisfaction  of  the  CDC  that 
inclusion  is  inappropriate  or  clearly  not 
feasible.  This  policy  does  not  apply  to 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity,  and  sex  of 
subjects;  however,  women  and  racial 
and  ethnic  minority  populations  must 
not  be  routinely  and/or  arbitrarily 
excluded  from  such  investigations. 
Women  of  childbearing  potential  should 
also  not  be  routinely  and/or  arbitrarily 
excluded  from  participation;  however, 
there  are  ethical/risk  issues  to  consider 
for  exclusion.  Information  on 
differences  in  outcome  or  risk  profiles 
should  be  further  reason  for  exclusion. 
Therefore,  pregnancy  status  may  need  to 
be  determined  prior  to  enrollment  for 
some  studies  and.  if  necessary,  during 
an  intervention  to  safeguard  (he 
participants'  health. 

rv.  Guidance  for  Applicant  Institution 
Investigators  and  Decision  Makers  in 
Complying  With  This  Policy 

A  General 

In  determining  whether  special  efforts 
should  be  made  to  set  specific 
enrollment  goals  for  women  and 
members  of  racial  and  ethnic  minority 
groups  in  research  or  whether  to  design 
special  studies  to  specifically  address 
health  problems  in  such  populations, 
principal  investigators  should  consider 
the  following  points: 

•  Is  the  disease  or  condition  under 
study  unique  to.  or  is  it  relatively  rare 
in  men.  women  or  one  or  more  racial 
and  ethnic  minority  populations? 

•  What  are  the  characteristics  of  the 
population  to  which  the  protocol  results 
will  be  applied?  Does  it  include  both 
men  and  women?  Does  it  include 
specific  racial  and  ethnic  minority 
populations? 

•  Are  there  scientific  reasons  to 
anticipate  significant  differences 
between  men  and  women  and  among 
racial  and  ethnic  minority  populations 
with  regard  to  the  hypothesis  under 
investigation? 

•  Are  there  study  design  or 
recruitment  limitations  in  the  protocol 
that  could  result,  unnecessarily,  in 
underrepresentation  of  one  sex  or 
certain  racial  and  ethnic  minority 
populations? 

•  Could  such  underrepresentation 
cause  an  adverse  impact  on  the 


generalizability  and  application  of 
results? 

•  Is  the  underrepresentation 
correctable? 

•  Does  racial  and  ethnic 
characterization  of  study  subjects  serve 
a  bona  fide  purpose  or  might  it  serve 
only  to  stigmatize  a  group? 

Inclusion  of  women  and/or  racial  and 
ethnic  minority  groups  in  research  can 
be  addressed  either  by  including  all 
appropriate  groups  in  one  single  study 
or  by  conducting  multiple  studies.  In 
general,  protocols  and  proposals  for 
support  of  studies  involving  human 
subjects  should  employ  a  design  with 
sex  and/or  minority  lepresentation 
appropriate  to  the  scientific  objectives. 
It  is  not  an  automatic  requirement  that 
the  study  design  provide  sufficient 
statistical  power  to  answer  the  questions 
posed  for  men  and  women  and  racial 
and  ethnic  groups  separately;  however, 
whenever  there  are  scientific  reasons  to 
anticipate  differences  between  men  and 
women  and/or  racial  and  ethnic  groups, 
with  regard  to  the  hypothesis  under 
investigation,  investigators  should 
include  an  evaluation  of  these  sex  and 
minority  group  differences  in  the  study 
proposal.  If  adequate  inclusion  of  one 
sex  and/or  minority  group  is  impossible 
or  inappropriate  with  respect  to  the 
purpose  of  the  proposed  study,  or  if  in 
the  only  study  population  available, 
there  is  a  disproportionate 
representation  of  one  sex  or  minority/ 
majority  group,  the  rationale  for  the 
study  population  must  be  well 
explained  and  justified.  The  cost  of 
inclusion  of  women  and/ or  racial  and 
ethnic  minority  groups  shall  not  be  a 
permissible  consideration  for  exclusion 
from  a  given  study  unless  data  regarding 
women  and/or  racial  and  ethnic 
minority  groups  have  been  or  will  be 
obtained  through  other  means  that 
provide  data  of  comparable  quality. 
Acceptable  reasons  for  exclusion  are  as 
follows: 

(1)  Inclusion  is  inappropriate  with 
respect  to  the  health  of  the  subjects; 

(2)  Inclusion  is  inappropriate  with 
respect  to  the  purpose  of  the  study; 

(3)  There  is  substantial  scientific 
evidence  that  there  is  no  significant 
difference  between  the  effects  that  the 
variables  to  be  studied  have  on  women 
and/or  racial  and  ethnic  minority 
groups; 

(4)  There  are  already  substantial 
scientific  data  on  the  effects  that 
variables  have  on  the  excluded 
population; 

(5)  Inclusion  is  inappropriate  under 
other  circumstances  determined 
acceptable  by  the  CDC. 

In  each  protocol  or  proposal,  the 
composition  of  the  proposed  study 
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population  must  be  described  in  terms 
of  sex  and  racial  and  ethnic  group 
together  with  a  rationale  for  its  choices. 
Sex  and  racial  and  ethnic  issues  should 
be  addressed  in  developing  a  study 
design  and  sample  size  appropriate  for 
the  scientific  objectives  of  the 
investigation.  The  proposal  should 
contain  a  description  of  the  proposed 
outreach  programs,  if  necessary,  for 
recruiting  women  and  racial  and  ethnic 
minorities  as  participants.  Investigators 
must  safeguard  the  consent  process  by 
promoting  open  and  free 
communication  with  the  study 
participants.  Investigators  must  seek  to 
understand  cultural  differences  and 
variety  of  languages  inherent  in  the 
population  to  be  enrolled.  The 
possibility  of  non-proficiency  of 
speaking  and/or  reading  English  by  a 
potential  study  participant  must  be 
considered  and  assurances  given  that 
adequate  provision  has  been  made  for 
appropriate  translation  of  the  consent 
document  or  the  availability  of 
translators  to  ensure  an  adequate 
understanding  of  the  research. 

B.  Studies  of  Public  Health  Interventions 

Investigators  must  consider  the 
following  when  planning  an 
intervention  trial: 

•  If  the  data  from  prior  studies 
strongly  indicate  the  existence  of 
significant  differences  of  clinical  or 
public  health  importance  in 
intervention  effect  between  the  sexes  or 
among  racial  and  ethnic  populations, 
the  primary  question(s)  to  be  addressed 
by  the  scientific  investigation  and  the 
design  of  that  study  must  specifically 
accommodate  this.  For  example,  if  men, 
women,  and  racial  and  ethnic  minority 
groups  are  thought  to  respond 
differently  to  an  intervention,  then  the 
study  should  be  designed  to  answer 
separate  primary  questions  that  apply  to 
men,  women,  and/or  specific  racial  and 
ethnic  groups  with  adequate  sample  size 
for  each. 

•  If  the  data  from  prior  studies 
strongly  support  no  significant 
differences  of  clinical  or  public  health 
importance  in  intervention  effect 
between  subgroups,  then  sex  and  race 
and  ethnicity  are  not  required  as  subject 
selection  criteria.  However,  the 
inclusion  of  sex  and  racial  and  ethnic 
subgroups  is  still  strongly  encouraged. 

•  If  the  data  from  prior  studies 
neither  support  nor  negate  the  existence 
of  significant  differences  of  clinical  or 
public  health  importance  in 
intervention  effect,  then  the  study 
should  include  sufficient  and 
appropriate  entry  of  men  and  women 
and  racial  and  ethnic  minority 
populations  so  that  valid  analysis  of  the 


intervention  effect  in  each  subgroup  can 
be  performed. 

•  if  women  of  childbearing  potential 
are  to  be  included  and  if  there  is  a 
reason  to  suspect  that  there  may  be 
adverse  events  in  pregnant  women, 
pregnancy  status  may  need  to  be 
determined  prior  to  enrollment  for  some 
intervention  trials. 

V.  Implementation 

A.  Date  of  Implementation 

This  policy  applies  to  all  CDC 
externally  awarded  projects  submitted 
on  and  after  October  1, 1995. 

B.  Roles  and  Responsibilities 

Certain  individuals  and  groups  have 
special  roles  and  responsibilities  with 
regard  to  the  implementation  of  these 
guidelines. 

1.  Applicant  Institution  Investigators 

Applicant  institution  investigators 
should  assess  the  theoretical  and/or 
scientific  linkages  between  sex  and  race 
and  ethnicity  and  their  topic  of  study. 
Following  this  assessment,  the  applicant 
institution  investigator  will  address  the 
policy  in  each  protocol,  application  and 
proposal,  providing  the  required 
information  on  inclusion  of  women  and 
minorities  in  studies,  and  any  required 
justifications  for  exceptions  to  the 
policy. 

2.  CDC  Technical/Peer  Review  Groups 

In  conducting  technical/peer  review 
of  contract,  grant,  or  cooperative 
agreement  applications  for  scientific 
and  technical  merit,  CDC  Center/ 
Institute/Office  (C/I/O)  Directors  will 
ensure  that  CDC  technical/peer  review 
groups,  to  the  extent  possible,  should 
include  women  and  racial  and  ethnic 
minorities  and  will  do  the  following:* 

•  Evaluate  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation  or  evaluate 
the  proposed  justification  when 
representation  is  limited  or  absent. 

•  Evaluate  the  proposed  exclusion  of 
a  certain  racial  and  ethnic  minority 
population  and  males  or  females  on  the 
basis  that  a  requirement  for  inclusion  is 
inappropriate. 

*C/I/0  Directors  may  waive  this 
requirement  if  it  is  clearly  inappropriate 
or  clearly  not  feasible. 

•  Determine  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted. 

•  Evaluate  the  plans  for  recruitment 
and  outreach  for  study  participants 
including  whether  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits  vdll  be  documented. 


•  Include  these  criteria  as  part  of  the 
technical  assessment  and  assign  a  score. 

3.  CDC  Center/Institute/Office  Directors 

CDC  C/I/O  Directors  are  responsible 
for  ensuring  that  CDC  externally 
awarded  research  involving  human 
subjects  meet  the  requirements  of  these 
guidelines.  CDC  C/I/O  Directors  will 
also  inform  externally  awarded 
investigators  concerning  this  policy  and 
monitor  its  implementation  during  the 
development,  review,  award,  and 
conduct  of  research. 

4.  CDC  Institutional  Review  Boards 
(IRBs) 

CDC  IRBs  are  responsible  for  ensuring 
that  CDC  investigators  have  adequately 
addressed  the  inclusion  of  women  and 
racial  and  ethnic  minorities  in  research 
protocols  that  require  CDC  IRB 
approval. 

C.  External  Award  Consideration 

CDC  project  officers  shall  design  their 
Requests  for  Contracts  and  Requests  for 
Assistance  in  compliance  with  this 
poUcy.  CDC  C/I/O  Directors  shall  ensure 
this  policy  is  fully  considered  and 
implemented  prior  to  the  release  of  the 
Request  for  Contract  and  Request  for 
Assistance  to  the  CDC  Procurement  and 
Grants  Office.  CDC  funding  components 
will  not  award  any  grant,  cooperative 
agreement,  or  contract  nor  support  any 
externally  funded  project  to  be 
conducted  or  funded  in  fiscal  year  1996 
and  thereafter  which  does  not  comply 
with  this  policy. 

D.  Recruitment  Outreach  by  Externally 
Awarded  Investigators 

Externally  awarded  investigators  and 
their  staff(s)  are  urged  to  develop 
appropriate  and  culturally  sensitive 
outreach  programs  and  activities 
commensurate  v«th  the  goals  of  the 
research.  The  purpose  should  be  to 
establish  a  relationship  between  the 
investigator(s),  populations,  and 
community(ies)  of  interest  so  that 
mutual  benefit  is  achieved  by  all  groups 
participating  in  the  study.  Investigators 
should  document  the  process  for 
establishing  a  partnership  with  the 
community(ies)  and  the  mutual  benefits 
of  the  study  and  ensiire  that  any  factors 
(e.g..  educational  level,  nonproficiency 
in  English,  low  socioeconomic  status) 
are  accounted  for  and  handled 
appropriately.  In  addition, 
investigator(s)  and  staffs)  should  take 
precautionary  measures  to  ensuje  that 
ethical  concerns  are  clearly  noted,  such 
that  there  is  minimal  possibility  of 
coercion  or  undue  influence  in  the 
incentives  or  rewards  offered  in 
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recruiting  into  or  retaining  participants 
in  scientiHc  studies. 

E.  Dissemination  of  Research  Results 

Externally  awarded  investigators  are 
urged  to  make  special  efforts  to 
disseminate  relevant  research  results  to 
the  communities  who  participated  in 
the  studies  and  to  the  populations  to 
which  they  pertain,  especially  racial 
and  ethnic  minority  populations  which 
may  have  cultural,  language,  and 
socioeconomic  barriers  to  the  easy 
receipt  of  such  information. 

VI.  Evaluation 

CDC  Inclusion  Review  Committee 
Responsibility  and  Members 

A  CDC  Inclusion  Review  Committee 
(IRC)  with  representatives  from  the  CDC 
Office  of  the  Associate  Director  for 
Science,  the  CDC  Office  of  the  Associate 
Director  for  Minority  Health,  and  the 
CDC  OfHce  of  the  Associate  Director  for 
Women's  Health  will  review  any 
questions,  issues,  or  comments 
pertaining  to  this  policy  and 
recommend  necessary  changes  or 
modifications  to  the  Director.  CDC.  This 
committee  will  meet  regularly  to  review 
compliance  with  this  policy  and 
evaluate  the  impact  of  this  policy  on 
research  activities  at  CDC.  The  CDC  IRC 
may  periodically  conduct  random 
audits  of  research  protocols  to  assess 
compliance  with  this  policy. 

Dated:  March  30.  1995. 
QaiTB  V.  Broome. 

Deputy  Director.  Centers  for  Disease  Control 
and  Prevention  (CDC)  and  Deputy 
Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry  (A  TSDR). 
|FR  Doc.  95-8718  Filed  4-7-95;  8:45  ami 
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[Announoanwnt  525] 

Continuation  of  the  Development  of 
Tectinology  for  the  Measurement  of 
Lead  in  Blood;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1995 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CEXi;)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  grant  program  for  the 
continuation  of  the  development  of  new 
and  innovative  technology,  or 
significant  improvement  of  existing 
technology,  for  the  measurement  of  lead 
in  blood.  GDC  has  supported  such 
development  efforts  under  a  grant 
program  since  FY  1992  and  under 
Cooperative  Research  and  Development 
Agreements  (CRADAs)  since  1991. 
State,  community  and  physician  office- 
based  childhood  lead  poisoning 


prevention  programs  have  a  need  for 
reasonably  priced,  accurate,  precise, 
portable,  rugged,  and  easy-to-operate 
instruments  or  analytical  techniques  to 
measure  the  concentration  of  lead  in 
blood.  Such  programs  screen  large 
numbers  of  infants  and  young  children 
and  identify  those  with  lead  poisoning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000."  see  the 
section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  [42  U.S.C.  241(a))  and 
317B(b)  (42  use.  247b-3(b)I  of  the 
Public  Health  Service  Act.  as  amended. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  limited  to 
those  organizations  which  are  currently 
developing  innovative  technology  for 
the  measurement  of  lead  in  blood, 
funded  under  CDC  grant  Announcement 
269  (included  in  the  application 
package),  or  organizations  which  have  a 
current  CDC  Cooperative  Research  and 
Development  Agreement  (CRADA) 
dealing  with  blood  lead  measurement 
technology.  However,  if  funded,  the 
CDC  CRADA  dealing  with  blood  lead 
will  be  terminated. 

Note:  Eligible  applicants  are  encouraged  to 
enter  into  contracts,  including  consortia 
agreements,  as  necessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Availability  of  Funds 

Approximately  $800,000  is  available 
in  FY  1995  to  fund  up  to  three  grants. 
It  is  expected  that  the  average  award 
will  be  $250,000,  ranging  from  $100,000 
to  $500,000.  It  is  expected  that  the 
awards  will  begin  on  or  about  June  30, 
1995,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 


up  to  one  year.  Funding  estimates  may 
vary  and  are  subject  to  change.  < 

Purpose 

State  and  community  health  agencies 
are  the  principal  delivery  points  for 
childhood  lead  screening  and  related 
medical  and  environmental 
management  activities.  Universal 
screening  of  children  is  recommended 
in  "Preventing  Lead  Poisoning  in  Young 
Children — a  Statement  by  the  Centers 
for  Disease  Control,"  (October  1991); 
however,  the  lack  of  analytical  systems 
(metho-ls  plus  instrumentation)  which 
are  easy-to-operate,  rugged,  and  suitable 
for  field  use  in  screening  programs  have 
made  it  difficult  and  costly  for  agencies 
to  develop  programs  for  the  elimination 
of  this  totally  preventable  disease.  This 
program  will  provide  financial  support 
for  the  continuation  and  possible 
completion  of  the  development  and 
validation  of  new  and  innovative 
technology  leading  to  better  blood  lead 
measurement  systems. 

Program  Requirements 

The  following  are  essential 
requirements  of  the  Grantee: 

1   Provide  a  principal  investigator 
with  the  authority,  responsibility,  and 
research  exf>erience  to  carry  out  the 
objectives  of  the  grant. 

2.  Provide  qualified  staff,  laboratory 
and/or  production  facilities,  equipment, 
and  other  resources  necessary  to  carry 
out  the  objectives  of  the  grant. 

3.  Conduct  a  scientifically  sound, 
goal-oriented  research  and  development 
program  which  will  yield  all  or  portions 
of  practical  analytical  systems  which 
measure  one  or  more  chemicals  in 
complex  solutions.  Understand  and 
address  the  difficult  analytical  problem 
presented  by  a  blood  sample  matrix. 

4.  Publish  the  results  of  the  research 
effort  in  the  peer-reviewed  scientific 
literature,  or  otherwise  make  the 
research  findings  available  for  objective 
evaluation  and  use. 

5.  Provide  evidence  of  significant 
progress  under  the  previous  grant  or 
CRADA  for  blood  lead  measurement 
technology  consistent  with  the  goals 
and  objectives  of  the  original  grant  or 
CRADA,  and  clearly  show  that 
successful  completion  could  be 
reasonably  expected  within  the  one  year 
project  period. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  of  the  Problem  (30%) 

By  progress  under  previous  grant  or 
CRADA  agreement,  the  Applicant  has 
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demonstrated  understanding  of  whole 
blood  matrix  effects,  interferences,  and 
contamination  issues.  Applicant's 
prototype  instrument(s)  and/or 
experimental  data  address  CIX;  criteria 
of  accuracy,  precision,  compactness, 
ruggedness  and  ease  of  use.  as  described 
in  grant  Announcement  269  and/or 
CRADA  agreement. 

2.  Technical  Progress  and  Approach  to 
Remaining  Problems  (30%) 

Sound  technical  approach,  as 
demonstrated  by  analytical  performance 
of  applicant's  prototype  instruments  or 
experimental  data.  Performance  should 
meet  CDC  criteria,  or  show  evidence  of 
adequate  performance  attainable  imder 
this  announcement. 

3.  Management  Plan  (20%) 

Applicant  should  describe  a  plan  to 
finalize  the  development  of  their 
instrument  as  a  manufacturable, 
marketable,  commercial  product.  Key 
points  include  appropriate  business 
resources  or  collaborations,  market 
research,  field  testing,  regulatory 
compliance,  distribution  and  support,  or 
plans  to  sell  the  technology  to  a  third 
party  for  final  production  and 
marketing. 

4.  Program  Personnel  (10%) 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications  and 
commitment  of  the  applicant  including 
training  and  experience  in  chemistry, 
biochemistry,  biomedical  engineering  or 
other  relevant  scientific  disciplines,  (b) 
detailed  allocations  of  time  and  effort  of 
staff  devoted  to  the  project. 

5.  Collaboration  (5%) 

While  collaboration  is  not  required,  it 
is  encouraged  if  necessary  to 
accomplish  the  research  objectives  in  a 
timely  manner.  If  applicable,  the 
applicant  should  have  demonstrated  the 
ability  to  collaborate  with  other  research 
centers,  manufacturers,  or  commercial 
interests  to  conduct  the  described 
research  and  development  plan. 
Evidence  of  collaborative  relationships 
include  jointly  developed  plans  for 
developing  separate  components  of  the 
analytical  system  and  written 
commitments  of  support  from  other 
program-related  entities  that  describe 
the  collaborative  activities  or  serious 
negotiation  or  agreements  with 
companies  experienced  in  the 
development,  marketing  and  support  of 
clinical  instruments. 

6.  Publication  of  the  Research  Effort 
(5%) 

The  purpose  of  this  grant  is  to 
encourage  the  rapid  development  and 


deployment  of  measurement  systems  for 
blood  lead  which  wrill  be  useful  in  lead 
poisoning  prevention  screening 
programs.  Therefore,  an  explanation  of 
how  the  grantee  plans  to  encourage  the 
publication  of  the  research  findings  or 
otherwise  make  the  information 
available  to  the  public  is  required. 
Research  which  results  only  in  findings 
of  academic  interest  with  no  practical 
application  to  the  objectives  of  the  grant 
is  not  acceptable. 

7.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  The 
adequacy  of  existing  and  proposed 
facilities  to  support  program  activities 
also  will  be  evaluated. 

8.  Human  Subjects  Review  (Not  Scored) 

The  applicant  must  clearly  indicate 
whether  or  not  human  subjects  wrill  be 
involved  in  their  research. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  humem  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  HealA  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  grant  wall  be  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act. 


Application  Submission  and  Deadline 

The  original  and  five  copies  of  the 
apphcation  form  PHS  398  (OMB 
Number  0925-0001)  must  be  submitted 
to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300. 
Mailstop  E-13,  Atlanta,  GA  30305.  on  or 
before  May  5 J,  1995. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
1  .b.  above  are  considered  late 
applications.  Late  appUcations  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Adrienne  Brown, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC],  255  East 
Paces  Ferry  Road.  NE..  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6630. 
Programmatic  technical  assistance  may 
be  obtained  from  Dayton  T.  Miller, 
Ph.D.  or  Robert  L.  Jones,  Ph.D., 
Nutritional  Biochemistry  Branch, 
Division  of  Environmental  Health 
Laboratory  Sciences,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CEXi;), 
4770  Buford  Highway  NE.,  Mailstop  F- 
18.  Atlanta,  GA  30341-3724.  telephone 
(404) 488-4452. 

Please  refer  to  Announcement  525 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
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through  the  Superintendent  of 
Documents,  Government  Printing 
OfBce.  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

A  copy  of  "Preventing  Lead  Poisoning 
in  Young  Children — a  Statement  by  the 
Centers  for  Disease  Control,"  (October 
1991)  may  be  obtained  from  the  Lead 
Poisoning  Prevention  Branch.  Division 
of  Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE..  Mailstop  F- 
28.  Atlanta.  GA  30333.  telephone  (404) 
488-7330. 

Dated:  April  3.  1995. 
JoMph  R.  Cmiimr, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  95-8717  Filed  4-7-95;  8:45  am) 
MLUNO  COM  41«3-ia-» 


CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announced  the  following  committee 
meeting. 

Nanw.  CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection. 

Times  and  Dates:  9  a.m. -4:30  p.m.,  May  8, 
1995;  9  a.m.-12  noon.  May  9,  1995. 

Place:  Sheraton  Colony  Square  Hotel.  188 
14th  Street.  NE.  Atlanta.  Georgia  30061. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  charged  with 
advising  the  Director.  CDC.  regarding 
objectives,  strategies,  and  priorities  for  HFV 
prevention  efforts  including  maintaining 
surveillance  of  HIV  infection  and  AIDS,  the 
epidemiologic  and  laboratory  study  of  HIV 
and  AIDS,  information/education  and  risk 
reduction  activities  designed  to  prevent  the 
■pnad  of  HIV  infection,  and  other  preventive 
meuures  that  become  available. 

Matters  to  Be  Discussed:  The  Committee 
will  be  updated  on  the  ongoing 
reorganization  of  CDC's  HIV/ AIDS 
prevention  programs.  Other  discussions  will 
center  around  current  HIV  prevention 
activities.  Agenda  items  are  subject  to  change 
as  priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff.  Committee  Assistant.  Office 
of  the  Associate  Director  for  HIV/AIDS.  CDC. 
1600  Clifton  Road.  NE.  Mailstop  E-40. 
Atlanta.  Georgia  30333.  telephone  (404)  639- 
2918. 

Carolyn ).  Rusaell, 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention  (CDC). 

[FR  Doc.  95-«715  Filed  4-7-95:  8:45  ami 

WUJNa  COOC  41M-1«-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Sutxommittee  on 
Mental  Health  Statistics:  lyieeting 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

Time  and  Date:  9  a.m. -5  p.m..  May  17. 
1995. 

Place:  Room  503A-529A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will  continue 
to  work  in  developing  managed  care 
minimum  data  sets  for  enrollment  and 
encounter  data. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  CDC.  Room  1100. 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville,  Maryland  20782.  telephone 
number  301/436-7050. 
Carolyn  I.  RimmU. 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  95-8714  Filed  4-7-95;  8:45  am) 

MLUNO  COOC  41U-1S-M 


Health  Care  Financing  Administration 

[MB-84-N] 

RIN  0938-AQ77 

Medicaid  Program;  Rescission  of  the 
Guidelines  for  Documenting  Medicaid 
Recipient  Access  to  Immunizations 
Under  the  Vaccines  for  Children  (VFC) 
Program 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnON:  Notice. 

SUMMARY:  This  notice  rescinds  the 
guidelines  that  we  pubhshed  in  the 
Federal  Register  on  October  3,  1994, 
that  required  States  to  document  equal 
access  to  immunizations  for  Medicaid 
children  if  States  elected  to  use  lower 
vaccine  administration  fees  than  the 
maximum  charges  that  were  published 
and  applicable  under  the  Vaccines  for 
Children  program.  These  guidelines  are 
rescinded  in  response  to  public 
comments  on  the  October  3,  1994 
notice.  States  indicated  that  there  were 
numerous  problems  regarding  the 
collection  of  useable  data. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  SciuUi.  (410)  966-0691. 


SUPP1.EMENTARY  INFORMATION: 
1.  Background 

On  October  3,  1994,  we  pubhshed  in 
the  Federal  Register  a  notice  with 
comment  period  (59  FR  50235)  that 
listed,  by  State,  the  interim  regional 
mfiximum  charges  that  providers  may 
impose  for  the  administration  of 
pediatric  vaccines  to  Federally  vaccine- 
eligible  children  under  the  Vaccines  for 
Children  (VFC)  Program.  (The  VFC 
Program,  which  became  effective  on 
October  1,  1994,  required  States  to 
provide  a  program  for  the  purchase  and 
distribution  of  pediatric  vaccines  to 
registered  providers.)  State  Medicaid 
agencies  may  establish  lower  Medicaid 
fees  than  the  maximum  charges. 
According  to  the  guidelines.  States  were 
required  to  provide  assurances  of  equal 
access  to  immunizations  for  Medicaid 
children  to  the  same  extent  as  for  the 
general  population,  unless  their 
Medicaid  payment  rates  equaled  the 
maximum  charges. 

The  October  3,  1994,  notice  allowed 
States  the  option  of  using  one  or  more 
of  the  following  guidelines  to  document 
equal  access  to  immunizations  for 
Medicaid  children: 

(1)  Comparison  of  Ratios.  In  order  for 
a  State  to  have  used  this  guideline  as  an 
equal  access  assurance,  the  ratio  of 
Medicaid  children  immunized  to  the 
number  of  Medicaid  children  would 
have  to  be  equal  to  or  greater  than  the 
ratio  of  children  in  the  general 
population  immunized  to  the  number  of 
children  in  the  general  population. 

(2)  Comparison  to  Private  Insurance. 
In  order  for  the  State  to  have  used  this 
guideline  as  an  equal  access  assurance, 
the  Medicaid  rates  for  the 
administration  of  pediatric  vaccines 
would  have  to  be  set  at  a  rate  equal  to 
or  greater  than  the  private  insurance 
company's  rates  up  to  the  established 
State  maximum  fee. 

(3)  Practitioner  Participation.  Under 
this  guideline,  the  State  would  have 
compared  the  number  of  Medicaid 
pediatric  practitioners  who  are 
Medicaid  program-registered  providers 
to  the  total  number  of  pediatric 
practitioners  providing  immunizations 
to  children.  The  program-registered 
providers  must  have  at  least  one 
Medicaid  pediatric  immunization  claim 
per  month  or  an  average  of  1 2  such 
claims  during  the  year.  The  State  would 
have  needed  50  percent  participation  to 
show  equal  access  through  use  of  this 
guideline. 

(4)  Other.  States  had  the  flexibility  to 
devise  alternative  measures  of  equal 
access  to  immunizations.  These 
measures  were  to  have  been  evaluated 
by  HCFA  before  being  found  acceptable. 


The  October  1994  notice  required 
State  Medicaid  agencies  to  specify  the 
reimbursement  for  the  administration  of 
the  pediatric  vaccines,  and,  if 
applicable,  submit  docimientation  of 
equal  access,  due  by  April  1  of  each 
year,  beginning  April  1, 1995  (and 
which  is  effective  July  1,  1995),  as  part 
of  its  obstetrical/pediatric  payment  rate 
State  Medicaid  plan  amendment 
submittal.  The  notice  also  stated  that  if 
the  State  Medicaid  agency  elected  to 
pay  the  maximum  regional  amoimt 
statewide,  it  need  only  specify  this  in  its 
State  plan  amendment  submittal  (no 
additional  documentation  would  have 
been  needed).  However,  if  the  State 
Medicaid  agency  elected  to  vary  the 
vaccine  administration  fee  by 
geographic  areas  within  the  State,  the 
State  must  list  the  administration  fee, 
specify  the  methodology,  and  provide 
data  for  each  geographic  area  where  the 
maximum  charges  are  not  appUed. 
Additionally,  the  notice  stated  that, 
because  of  the  October  1,  1994 
implementation  date,  the  State  plan 
amendment  must  have  been  submitted 
by  December  31,  1994,  and  have  been 
effective  October  1. 1994.  For  the 
interim  period  of  October  1,  1994. 
through  March  31, 1995,  the  notice 
provided  that  States  may  claim  Federal 
matching  funds  for  the  costs  of 
administration  of  vaccines  to  Medicaid- 
eligible  children  using  the  maximum 
charges  or  lower  fees  established  on  the 
basis  of  the  guidance  provided  in  the 
notice.  For  this  interim  State  plan 
amendment,  the  State  would  have  been 
required  to  submit  the  methodology  to 
document  access  to  immunizations  but 
would  not  have  been  required  to  supply 
supporting  data  by  which  Medicaid 
beneficiary  access  to  immunizations 
was  assured.  Beginning  April  1,  1995, 
documentation  of  equal  access  to 
immunizations  would  have  been 
required  to  be  included  as  part  of  the 
yearly  obstetrical/pediatric  State  plan 
amendment  submittal  in  accordance 
with  section  1926  of  the  Social  Security 
Act. 

II.  Rescission  of  Access  Guidelines 

As  a  result  of  our  preliminary  review 
of  pubUc  comments  on  the  October  1994 
notice  regarding  the  documentation  of 
access  requirements,  we  are  rescinding 
the  requirement  that  States  use  the 
access  guidelines  to  provide  assurances 
of  equal  access,  pending  further 
evaluation. 

Following  are  some  of  the  problems 
the  commenters  identified  with  the 
access  requirements: 

•  Difficulties  in  obtaining  current 
data  on  the  number  of  children  in  the 
general  population  who  have  received 


immunizations,  despite  the  fact  that 
States  have  data  on  the  number  of 
Medicaid  children  who  have  been 
immunized. 

•  Difficulties  in  obtaining  private 
insurance  information  only  on 
administration  fee  reimbursement.  It  is 
unlikely  that  private  insurance 
companies  will  have  a  reimbursement 
rate  that  only  covers  the  provider's  costs 
for  administration  of  the  immunization. 

•  Difficulties  in  obtaining  useable 
data  currently.  These  problems  stem 
from  the  fact  that  some  States  have  not 
yet  implemented  the  VFC  Program  for 
private  providers. 

•  Difficulties  in  obtaining  VFC 
Program  reimbursement  data.  Due  to  the 
October  1, 1994,  implementation  date, 
most  of  the  claims  data  that  would  be 
used  to  document  access  in  April  1995 
would  reflect  provider  participation 
based  on  the  current  reimbursement 
system  rather  than  reimbursement 
through  the  VFC  program. 

•  EHfficulties  in  obtaining  reliable  and 
meaningful  measures  of  access. 
Commenters  urged  HCFA  to  develop 
meaningful  measures  of  access  for 
vaccines  and  for  all  other  obstetrical  and 
pediatric  services. 

As  a  result  of  the  rescission  of  the 
acce^ss  guidelines,  States  will  not  be 
required  to  provide  a  methodology  or 
data  to  document  that  payment  levels 
are  sufficient  to  enlist  enough  providers 
so  that  immunizations  under  the  State 
plan  are  available  to  Medicaid 
recipients  at  least  to  the  extent  that 
those  services  are  available  to  the 
general  population. 

HCFA  is  forming  a  workgroup  that 
will  examine  alternative  measures  of 
access  to  vaccines.  After  this 
examination  is  completed,  we  will 
evaluate  the  various  suggestions  of  the 
group  and  formulate  specific  guidelines 
for  States.  These  guidelines,  along  with 
responses  to  all  other  timely  public 
comments  on  the  October  3,  1994, 
notice,  will  be  published  in  a  final 
Federal  Register  document. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  February  5, 1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  March  2,  1995. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  95-8646  Filed  4-4-95;  4:13  am) 
BILLING  CODE  4120-01-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Hearing  Procedures  for  Certain  Issues 
Related  to  the  Substance  Abuse 
Prevention  and  Treatment  and  the 
Community  Mental  Health  Services 
Block  Grant  Programs 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice. 

summary:  SAMHSA  administers  two 
block  grant  programs:  the  Substance 
Abuse  Prevention  and  Treatment 
(SAPT)  Block  Grant  Program  and  the 
Community  Mental  Health  Services 
(CMHS)  Block  Grant  Program,  both  of 
which  are  authorized  by  Title  XIX  of  the 
Public  Health  Service  (PHS)  Act. 
Section  1945(e)  of  the  PHS  Act  provides 
a  State  the  opportunity  for  a  hearing  on 
certain  noncompliance  issues  relating  to 
the  block  grants  prior  to  the  Secretary 
taking  final  action  against  the  State.  To 
the  extent  that  the  hearing  procedures 
contained  in  45  CFR  part  96,  subpart  E, 
42  CFR  part  50,  subpart  D,  or  45  CFR 
part  16  do  not  apply  to  the 
noncompliance  issue  raised,  the 
guidelines  established  below  for 
hearings  will  apply  to  assist  in 
providing  a  prompt  and  orderly  hearing. 
When  these  procedures  are  applicable, 
the  State  will  be  provided  a  copy  of  the 
procedures  with  the  notice  of 
noncompliance. 

These  procedures  are  currently 
effective.  However,  we  are  inviting 
comments  from  the  public  on  the 
procedures  and  such  comments  are  to 
be  sent  to  the  information  contact 
person  identified  immediately  below 
within  60  days  from  the  date  of  this 
publication.  Comments  received  will  be 
carefully  considered  and  may  cause  the 
procedures  to  be  revised. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kopanda,  Acting  Executive 
Officer,  SAMHSA,  5600  Fishers  Lane, 
Room  12-105,  Rockville,  MD  20857, 
Telephone  No.  (301)  443-3875. 

Hearing  Procedures 

Sec.  1 .  Limitations  on  Issues  Subject  to 
Review  During  the  Hearing 

The  scope  of  review  shall  be  limited 
to  (a)  the  facts  relevant  to  the 
noncompliance  at  issue,  and  (b)  the 
necessary  interpretations  of  those  facts, 
any  applicable  regulations,  and  other 
relevant  law.  The  legal  validity  of  any 
regulations  or  statutes  shall  not  be 
subject  to  review  under  these 
procedures. 
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Sec.  2.  The  Request  for  a  Hearing  and 
the  Hearing  Official's  Response 

(a)  The  State  must  submit  a  written 
notice  to  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  requesting  a  hearing  within 
15  days  of  the  date  of  the  notice  of 
noncompliance  (which  will  set  forth  the 
reasons  for  the  Ending  of 
noncompliance  and  be  accompanied  by 
a  copy  of  these  hearing  procedures), 
unless  some  other  time  period  is  agreed 
to  by  the  parties.  The  written  notice 
must  be  sent  to  (name  and  address  of 
person  identified  in  the  letter  to  the 
State).  The  written  notice  requesting  a 
hearing  must  include  a  copy  of  the 
notice  of  noncompliance  and  a  brief 
statement  of  why  the  decision  of 
noncompliance  is  wrong. 

(b)  Within  ten  days  after  receiving  the 
request  for  review.  SAMHSA  will  send 
an  acknowledgment,  identify  the 
hearing  official  and  advise  the  State  of 
the  next  steps. 

Sec.  3.  The  Procedures  for  Development 
of  the  Hearing  File  and  Submission  of 
Written  Argument 

The  procedures  for  development  and 
the  submission  of  written  argument  are 
as  follows: 

(a)  State's  documents  and  briefs. 
Within  30  days  after  receiving  the 
acknowledgment  of  the  request  for  a 
hearing,  the  State  shall  submit  to  the 
hearing  ofBcial  the  following  (with  a 
copy  of  SAMHSA  at  the  address  listed 
in  sec.  2): 

(1)  A  written  statement,  not  to  exceed 
20  double-spaced  pages,  explaining  why 
the  Government's  determination  of 
noncompliance  is  wrong. 

(2)  A  review  file  containing  the 
docimients  supporting  the  State's 
argument,  tabbed  and  reasonably 
organized,  and  accomp>anied  by  an 
index  identifying  each  document.  Only 
essential  documents  should  be 
submitted  to  the  hearing  official. 

(b)  SAMHSA 's  Documents  and  Brief. 
Within  30  days  after  receiving  the 
State's  submission,  SAMHSA  shall 
submit  to  the  hearing  official  the 
following  (with  a  copy  to  the  State): 

(1)  A  written  statement,  not  exceeding 
20  double-spaced  pages  in  length, 
responding  to  the  State's  brief. 

(2)  A  review  file  containing 
documents  supporting  the 
Government's  decision  of 
noncompliance,  tabbed  and  reasonably 
organized,  and  accompanied  by  an 
index  identifying  each  document.  Only 
essential  documents  should  be 
submitted  to  the  hearing  official. 

(c)  The  State's  Reply  Brief  Within  15 
days  after  receiving  SAMHSA 's 


submission,  the  State  may  submit  a 
shori  reply  not  to  exceed  10  double- 
spaced  pages  (with  a  copy  to  SAMHSA 
at  the  address  listed  in  sec.  2). 

Sec.  4.  Opportunity  for  Oral 
Presentation 

(a)  Electing  Oral  Presentation.  Either 
the  Federal  Government  or  the  State 
may  request  the  opportimity  for  an  oral 
presentation  by  submitting  such  a 
request  in  writing  to  the  hearing  ofBcial 
on  or  before  the  date  the  State  is  to 
submit  its  reply  brief  under  section  3(c). 
The  hearing  official,  will  grant  the 
request  if  the  official  determines  that  a 
genuine  and  substantial  issue  of  fact  has 
been  raised  by  the  material  submitted 
and  that  the  consideration  of  the  issue 
will  benefit  from  an  oral  presentation. 
The  hearing  official  may  also  upon  his 
or  her  initiative  request  an  oral 
presentation  by  the  parties. 

(b)  Preliminary  Conference.  The 
hearing  official  may  hold  a  prehearing 
conference  (usually  a  telephone 
conference  call)  to  consider  any  of  the 
following:  Simplifying  and  clarifying 
issues;  stipulations  and  admissions: 
limitations  on  evidence  and  witnesses 
that  will  be  presented  at  the  hearing: 
time  allotted  for  each  witness  and  the 
hearing  altogether:  scheduling  the 
hearing:  and  any  other  matter  that  will 
assist  in  the  review  process.  Normally, 
this  conference  will  be  conducted 
informally.  The  hearing  official  may.  at 
his  or  her  discretion,  produce  a  written 
doomient  summarizing  the  conference 
or  transcribe  the  conference,  either  of 
which  will  be  made  a  part  of  the  record. 

(c)  Time  and  Place  of  Oral 
Presentation.  The  hearing  official  will 
attempt  to  schedule  the  oral 
presentation,  if  granted,  within  30  days 
of  the  date  of  the  last  reply  brief.  The 
oral  presentation  will  be  held  at  a  time 
and  place  determined  by  the  hearing 
official  following  consultation  with  the 
parties. 

(d)  Conduct  of  the  Oral  Presentation. 

(1)  General,  "fhe  hearing  official  is 
responsible  for  conducting  the  oral 
presentation.  The  hearing  official  may 
be  assisted  by  one  or  more  of  his  or  her 
employees  or  consultants  in  conducting 
the  oral  presentation  and  hearing  the 
evidence.  While  the  oral  presentation 
will  be  kept  as  informal  as  possible,  the 
hearing  official  may  take  all  necessary 
steps  to  ensure  an  orderly  proceeding. 

(2)  Admission  of  Evidence.  The  formal 
rules  of  evidence  do  not  apply  and  the 
hearing  official  will  generally  admit  all 
testimonial  evidence  unless  it  is  clearly 
irrelevant,  immaterial,  or  unduly 
repetitious.  Each  party  may  make  an 
opening  and  closing  statement,  may 
present  witnesses  as  agreed  upon  in  the 


prehearing  conference  or  otherwise,  and 
may  question  the  opposing  party's 
witnesses.  Since  the  parties  have  ample 
op{>ortunity  to  prepare  the  review  file, 
a  party  may  intixxluce  additional 
documentation  during  the  oral 
presentation  only  with  the  permission 
of  the  hearing  official.  The  hearing 
official  may  question  witnesses  directly 
and  take  such  other  steps  necessary  to 
ensure  an  effective  and  efficient 
consideration  of  the  evidence,  including 
setting  time  limitations  on  direct  and 
cross-examinations. 

(3)  Transcripts.  The  hearing  official 
may  have  the  oral  presentation 
transcribed  and,  if  so  transcribed,  the 
transcript  shall  be  made  a  part  of  the 
record.  Either  party  may  request  a  copy 
of  the  transcript  and  the  requesting 
party  shall  be  responsible  for  paying  for 
its  copy  of  the  transcript. 

(e)  (Dbstruction  of  Justice  or  Making  of 
False  Statements.  Obstruction  of  justice 
or  the  making  of  false  statements  by  a 
witness  or  any  other  person  may  be  the 
basis  for  a  criminal  prosecution  under 
18  U.S.C.  1505,  1001,  or  related  statutes 
or  regulations. 

(f)  Post-hearing  Procedures.  At  his  or 
her  discretion,  the  hearing  official  may 
require  or  permit  the  parties  to  submit 
post-hearing  briefs  or  proposed  findings 
and  conclusions.  Each  party  may  submit 
comments  on  any  major  prejudicial 
errors  in  the  transcript. 

Sec.  5.  Burden  of  Proof 

In  all  cases,  the  Govenunent  bears  the 
burden  of  proving  by  a  preponderance 
of  the  evidence  that  the  State  has  not 
complied  with  the  relevant  provisions 
of  the  law.  However,  if  a  State  is 
required  to  expend  or  otherwise  account 
for  money  in  a  particular  manner,  the 
State  shall  have  the  burden  of  producing 
audible  records  to  show  how  the  money 
was  spent  or  otherwise  accounted  for  or 
there  will  be  a  presumption  created  that 
the  State  did  not  expend  or  otherwise 
account  for  the  funds  correctly. 

Sec.  6.  Ex  Parte  Communications 

Except  for  minor  or  routine 
administrative  and  procedural  matters,  a 
party  shall  not  communicate  with  the 
hearing  official  or  his  or  her  staff  on  the 
matter  without  notice  to  the  other  party. 
All  written  communications  to  the 
hearing  official  shall  simultaneously  be 
submitted  to  the  other  party. 

Sec.  7.  Transmission  of  Written 
Communications  and  Calculation  of 
Deadlines 

(a)  Because  of  the  importance  of  a 
timely  review,  all  written 
communications  are  to  be  transmitted 
by  facsimile  or  overnight  express  mail. 
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The  date  of  transmission  (for  facsimile) 
or  the  day  following  mailing  (for 
overnight  mail)  will  be  considered  the 
date  of  receipt. 

(b)  In  counting  days,  include 
Saturdays,  Sundays,  and  holidays. 
However,  if  a  due  date  falls  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
then  the  due  date  is  the  next  Federal 
working  day. 

Sec.  8.  Appointment  of  and  Authority 
and  Responsibilities  of  Hearing  Official 

There  shall  only  be  one  hearing 
official  appointed  to  the  case  and  that 
hearing  official  shall  be  appointed  by 
the  Administrator  of  SAMHSA.  In 
addition  to  any  other  authority  specified 
in  these  procedures,  the  hearing  official 
shall  have  the  authority  to  issue  orders; 
examine  witnesses;  take  all  steps 
necessary  for  the  conduct  of  an  orderly 
hearing;  rule  on  requests  and  motions; 
grant  extensions  of  time  for  good 
reasons;  dismiss  for  failure  to  meet 
deadlines  or  other  requirements;  order 
the  parties  to  submit  relevant 
information  or  witnesses;  remand  a  case 
for  further  action  by  the  respondent; 
waive  or  modify  these  procedures  in  a 
specific  case,  usually  with  notice  to  the 
parties;  reconsider  a  decision  where  a 
party  promptly  alleges  a  clear  error  of 
fact  or  law;  and  to  take  any  other  action 
necessary  to  resolve  disputes  in 
accordance  with  the  objectives  of  these 
procedures. 

Sec.  9.  Administrative  Record 

The  administrative  record  of  review 
consists  of  the  review  file  including  the 
government's  notice  and  the  State's 
request  for  a  hearing;  other  submissions 
by  the  parties;  transcripts  or  other 
records  of  any  meetings,  conference 
calls,  or  oral  presentation;  evidence 
submitted  at  the  oral  presentation;  and 
orders  and  other  documents  issued  by 
the  hearing  official. 

Sec.  10.  Written  Recommendation 

(a)  Issuance  of  Recommendation.  The 
hearing  official  shall  issue  a  written 
recommendation  on  the  case  which  will 
be  transmitted  to  the  Secretary  for  a 
final  decision.  The  written 
recommendation  will  set  forth  the 
reasons  for  the  recommendation  and 
describe  the  basis  therefore  in  the 
record.  The  hearing  official  will  send  a 


copy  of  the  recommendation  to  the  State 
and  SAMHSA. 

(b)  Date  of  Recommendation.  The 
hearing  official  will  attempt  to  issue  his 
or  her  recommendation  within  15  days 
of  the  date  of  the  oral  presentation,  the 
date  on  which  the  transcript  is  received, 
or  the  date  of  the  last  submission  by 
either  party,  whichever  is  later.  If  there 
is  no  oral  presentation,  the 
recommendation  will  normally  be 
issued  within  15  days  of  the  date  of 
receipt  of  the  last  reply  brief.  Once 
issued,  the  hearing  official  will 
immediately  communicate  the 
recommendation  to  each  party. 

Dated:  March  28,  1995. 
Nelba  Chavez, 
Administrator. 

[FR  Doc.  95-8648  Filed  4-7-95:  8:45  am) 
BILUNG  CODE  4ie2-20-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  N-95-3910] 

Office  Of  Administration;  Notice  of 
Submissions  of  Proposed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  conunent  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 


telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  April  3,  1995. 
David  S.  Crisly, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Financial  Statement. 

Office:  Housing. 

Description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use:  This 
form  is  used  by  HUD  in  determining 
factors  involved  when  compromises  are 
reached  with  borrowers  to  lighten  the 
financial  burdens  in  given  cases  of  Title 
I  Home  Improvement  and  Mobile  Home 
Loans. 

Form  Number:  HUD-56142. 

Respondents:  Individuals  or 
Households. 

Reporting  Burden: 


Uutvber  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-56142 


1.258 


1.258 
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Total  Estimated  Burden  Hours:  1,258. 

Status:  Extension,  no  changes. 

Contact:  Anne  Baird-Bridges,  HUD, 
(202)  755-7570;  Joseph  F.  Uckey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  April  3.  1995. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONfB 

Proposal:  Tenant  Participation  on 
Multifamily  Housing  Proie<:ts. 


Office:  Housing. 

description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use:  This 
information  collection  provides  tenants 
in  certain  types  of  subsidized 
multifamily  housing  projects  an 
opportunity  to  comment  on  the  project 
owners  request  for  HUD  approval  of 
certain  specified  actions,  including  the 
continuation  of  the  requirement  for 
tenants  participation  in  project  rent 


increases.  HUD  must  take  their 
comments  into  consideration  when 
making  approval  decisions. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  State,  Local,  or  Tribal 
Governments,  Businesses  or  Other  For- 
Profit,  and  Not-For-Profit  Institutions. 

Reporting  Burden: 


Number  of 
respondents 


FrequerKy  of 
response 


Hours  per 
response 


Burden 
hours 


Increase  in  Rents  

Utility  Conversion 

Ck)nversion — Residential  to  Ottwr 

Partial  Release  of  Security 

Major  Capital  Addition  

Recordkeeping 


160 

1            13 

2.080 

160            1 

1            23 

3.680 

160             1 

1            18 

2.880 

160            1 

1            17 

2.720 

160            1 

1            22 

3.520 

160            1 

1            5 

800 

Total  Estimated  Burden  Hours: 
15,680. 

Status:  Extension,  no  changes. 

Contact:  Barbara  D.  Hunter.  HUD. 
(202)  708-3944:  Joseph  F.  Lackey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  April  3.  1995. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Lease  and  Grievance 
Requirements  24  CFR  Part  966. 

Office:  Public  and  Indian  Housing. 

Description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use:  This 
collection  covers  the  recordkeeping 
requirements  incidental  to  the 
implementation  of  Federal  regulations 


at  24  CFR  Part  966  governing  dwelling 
lease  and  grievance  procedures  in 
public  housing.  The  information  is 
retained  by  the  public  housing  agencies 
that  manage  public  housing  and  is  used 
for  operational  purposes. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  State,  Local,  or  Tribal 
Governments. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Recordkeeping 


3.330 


60.5 


201,454 


TofoV  Estimated  Burden  Hours: 
201.454. 

Status:  Reinstatement,  no  changes. 

Contact:  Edward  C.  Whipple.  HUD, 
(202)  708-0744;  Joseph  F.  Lackey,  Jr., 
OMB  (202)  395-7316. 

Dated:  March  23.  1995. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Application 
for  Insurance  Benefits. 

Office:  Housing. 

description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use: 
These  forms  will  be  used  to  provide  the 


Department  with  information  needed  to 
process  and  pay  claims  on  defaulted 
FHA  insured  home  mortgage  loans. 

Form  Number:  HUD-27011.  Parts  A. 
B.  C,  D.  and  E. 

Respondents:  Businesses  or  Other 
For-Profit. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
resporise 


Burden  hours 


HUD-2701 1 


8.000 


11.25 


1.33 


119.700 


Tofa7  Estimated  Burden  Hours: 
119.700. 

Status:  Extension  with  changes. 

Contact:  Kitty  M.  Woodley.  HUD. 
(202)  708-2163;  Joseph  F.  Lackey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  March  23,  1995. 
IFR  Doc.  95-8720  Filed  4-7-95;  8:45  am) 

BH.UNQ  COOE  4210-01-M 


Office  of  the  Secretary 

Office  of  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention 

[Docket  No.  N-95-3735;  FR-3ft43-N-04] 

Announcement  of  Funding  Awards; 
Lead-Based  Paint  Hazard  Control  In 

Priority  Housing 

agency:  Office  of  the  Secretary— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention.  HUD. 


A'cnOfl:  Announcement  of  funding 
awards. 

SUIMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Notice  of  Funding  Availability  (NOFA) 
for  Lead-Based  Faint  Hazard  Control  in 
Priority  Housing  Grants.  The 
announcement  contains  the  names  and 
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addresses  of  the  award  winners  and  the 
amounts  of  awards. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
G.  Goldman.  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
451  Seventh  Street.  SW..  Washington. 
DC  20410.  telephone  (202)  755-1822. 
ext.  112.  The  TDD  number  for  the 
hearing  impaired  is  (202)  708-9300  (not 
a  toll-free  number),  or  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The  Lead- 
Based  Paint  program  is  authorized  by 
the  Departments  of  Veterans  Affairs  and 


Housing  and  Urban  Envelopment,  and 
the  Independent  Agencies 
Appropriations  Act  of  1993  (Pub.  L. 
102-389.  approved  October  6, 1992). 

The  purpose  of  the  competition  was 
to  award  grant  funding  for 
approximately  $142  million  for  a  grant 
program  for  States  and  local 
governments  to  undertake  lead-based 
paint  hazard  reduction  in  priority 
housing.  The  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  April  21, 


1994  (59  FR  19080).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $139,442,023  has  been 
awarded,  to  thirty  five  (35)  Category  I 
grantees.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989),  the 
liepartment  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  follows: 


AWARDEES  FOR  LEAD-BASED  PAINT  HAZARD  CONTROL  IN  PRIORITY  HOUSING 


City  of  Phoenix.  AZ.  200  W.  Washington,  Phoenix.  AZ  85003  

State  of  Arkansas,  PC  Box  1437/Stot  1330,  Little  Rock.  AR  72203  « 

State  of  California.  700  N.  10th  St..  Sacramento,  CA  95814  _ _ 

Alameda  County,  CA.  2000  Emtarcadero,  Oakland,  CA  94606  

City  of  Lof>g  Beach,  CA,  2525  Grand  Avenue.  Long  Beach.  CA  90815  ~ 

State  of  Connecticut,  505  Hudson  Street.  Hartford,  CI  06106-7106  

Town  of  Manchester.  41  Center  St.  PO  Box  191,  Manchester.  CT  06045-0191  

City  of  Stamford,  PO  Box  10152.  Stamford.  CT  06904 _ 

City  of  Savannah,  PO  Box  1027.  Savannah.  GA  31402-1027  

State  of  Georgia.  100  Peachtree  St..  Atlanta.  GA  30303 

City  of  Kankakee,  IL,  165  N.  Schuyler  Avenue,  Kankakee,  IL  60901  „ 

State  of  Illinois.  535  W.  Jefferson  St.,  Third  Floor,  SpringfieW.  IL  62761   

City  of  Boston,  MA,  15  Beacon  Street.  9th  Floor,  Boston.  MA  02108  

City  of  Maiden,  MA,  200  Pleasant  St.,  Govt.  Ctr.,  #621,  Maiden.  MA  02148  

Comnxinweatth  of  Massachusetts,  100  Camtxidge  Street,  Room  1803,  Boston,  MA  02202  .... 

City  of  Baltimore,  MD.  303  E.  Fayette  Street,  8th  Floor,  Baltimore.  MD  21202-3418 

City  of  Portland.  389  Congress  St.  Portland,  ME  04101  

City  of  Detroit.  1151  Taytor.  Room  20-C.  Detroit.  Ml  48202 

City  of  SL  Paul.  555  Cedar  St..  St.  Paul,  MN  55101-2260 

St.  Louis  County,  121  S.  Meramec  Ave.,  Clayton,  MO  63105  

State  of  New  Jersey,  101  South  Broad  Street,  CN  051.  Trenton.  NJ  08625-0051  

State  of  New  York.  One  Fordham  Plaza,  Bronx.  NY  1 0458-5392 

City  of  Buffato,  City  Hall,  Room  313,  Buffalo.  NY  14202 

City  of  Syracuse.  201  E.  Washington  Street,  Syracuse.  NY  13202  

City  of  Cleveland.  1925  SL  Clair  Avenue.  Cleveland.  OH  44114 

City  of  Columbus,  50  West  Gay  SL,  Columbus,  OH  43215-9040 ,. 

Montgomery  County,  451  W.  Third  StreeL  Dayton,  OH  45422  

City  of  Toledo,  One  Government  Center.  Suite  1800.  Toledo.  OH  43604 

City  of  Harrisburg,  10  N.  2nd  SL.  MLKing.  Jr..  City  Govt.  Center,  Harrisburg.  PA  17101-1677 

State  of  Rhode  Island,  3  Capitol  Hill.  106  Cannon  BWg..  Providence.  Rl  02908-5097  

City  of  Memphis,  701  N.  Main  SL,  Room  100.  Memphis.  TN  38107-2311  

City  of  Houston,  8000  North  Stadium  Drive.  Houston.  TX  77054  

City  of  Norfolk.  1101  City  Hall  Building,  Norfolk.  VA  23501   ~ 

City  of  Petersburg.  128  South  Sycamore  Street.  Peterstxjrg,  VA  23803 

City  of  Richmond,  600  East  Broad  StreeL  Room  629.  Rrchmond.  VA  23219  

Total 


$4,500, 
3.000, 
6.000, 
5,996, 
5.999, 
6.000, 
2.000, 
2.171, 
3.142, 
5.732, 
1.250, 
5.999 
5.997 
4.000 
4.642 
6.000 
1.426 
5.917 
1.777 
1.239 
6.000 
6.000 
3.750 
2.696 
5.549 
4.687 
4.903 
1,500 
1.200 
6.000 
3.500 
3.941 
1.653 
2,000 
3,267 


000 
000 
000 
861 
986 
000 
000 
363 
606 
461 
,000 
,943 
,015 
,000 
,330 
,000 
,156 
,839 
.000 
.870 
000 
,000 
450 
.483 
133 
.684 
030 
,000 
000 
000 
.000 
526 
118 
.000 
.169 


139,442.023 


Dated:  March  28.  1995. 
Ronald  J.  Morony, 

Acting  Director,  Office  of  Lead-Based  Paint, 
Alxitement  and  Poisoning  Prevention. 
IFR  Doc.  95-8684  Filed  4-7-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-862-1410-00-P] 

Notice  for  Publication,  AA-6978-A; 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(b)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601. 1613(b).  will  be  issued  to 
Kootznoowoo.  Incorporated,  for 


approximately  613  acres.  The  lands 
involved  are  on  Prince  of  Wales  Island. 
Alaska. 

Copper  River  Meridian,  Alaska 

T.  77  S.,  R.  88  E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Ketchikan 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue.  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 
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Any  party  claiming  a  property  interest 
which  is  adversely  a^ected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  May  10.  1995  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 
Margarvt  |.  McDaniel, 

Acting  Chief.  Branch  of  Gulf  Rim 

Adjudication. 

|FR  Doc.  95-8713  Filed  4-7-95:  8:45  ami 
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[CO-«33-05-1 320-01 ;  COC  56447] 

Notictt  Of  Coal  Loase  Offering  by 
S«aled  Bid;  COC  56447 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  competitive  coal  lease 

sale. 

SUMMARY:  Bureau  of  Land  Management, 
Colorado  State  Office,  Lakewood, 
Colorado,  hereby  gives  notice  that 
certain  coal  resources  in  the  lands 
hereinafter  described  in  Guimison 
County.  Colorado,  will  be  offered  for 
comp>etitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 
DATES:  The  lease  sale  will  be  held  at  1 1 
a.m.,  Monday.  May  15,  1995.  Sealed 
bids  must  be  submitted  no  later  than  10 
a.m.,  Monday,  May  15,  1995. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  Conference  Room,  Fourth  Floor, 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado.  Sealed  bids 
must  be  submitted  to  the  Cashier,  First 
Floor,  Colorado  State  Office,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Purvis  at  (303)  239-3795. 
SUPPLEMENTARY  INFORMATION:  The  tract 
will  be  leased  to  the  qualified  bidder 
submitting  the  highest  offer,  provided 
that  the  high  bid  meets  the  fair  market 
value  determination  of  the  coal 
resource.  The  minimum  bid  for  this 
tract  is  $100  per  acre  or  fraction  thereof. 
No  bid  less  than  $100  per  acre  or 
fraction  thereof  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value. 


Sealed  bids  received  after  the  time 
specified  above  will  not  be  considered. 

In  the  event  identical  high  sealed  bids 
are  received,  the  tying  high  bidders  will 
be  requested  to  submit  follow-up  sealed 
bids  until  a  high  bid  is  received.  All  tie- 
breaking  sealed  bids  must  be  submitted 
within  15  minutes  following  the  Sale 
Official's  announcement  at  the  sale  that 
identical  high  bids  have  been  received. 

Fair  market  value  will  be  determined 
by  the  authorized  officer  after  the  sale. 

Coal  Offered:  The  coal  resource  to  be 
offered  is  limited  to  coal  recoverable  by 
underground  mining  methods  in  the  B 
and  D/E  coal  seams  on  the  Box  Canyon 
Tract  in  the  following  lands: 

Sixth  Principal  Meridian 

T.  13  S.,  R.  90  W..  6th  P  M. 

Sec.  10.  SEV«SEV«; 

Sec.  11,  lots  9  to  12,  inclusive,  and 
SWV4SEV«; 

Sec.  14.  lots  1  to  16,  inclusive; 

Sec.  15,  lots  1  to  4.  inclusive,  and 
E'/jWV2SWV«; 

Sec.  22,  lots  1  to  16.  inclusive: 

Sec.  23.  lots  1  to  16.  inclusive: 

Sec.  26.  lots  1  to  16,  inclusive. 

The  land  described  contains  2,769.67 
acres,  more  or  less. 

Total  recoverable  reserves  are 
estimated  to  be  37  million  tons.  The  B 
and  D/E  seams  underground  minable 
coal  is  ranked  as  high  volatile  C 
bituminous  coal.  The  estimated  coal 
quality  for  the  B  seam  on  an  as-received 
basis  is  as  follows: 


Btu 


Moisture  (percent)  

Sulfur  Content  (percent) 
Ash  Content  (percent)  ... 


12.975 
Btu/lb. 


5.66 
0.57 
7.66 


The  estimated  coal  quality  for  the  D/ 
E  seam  on  an  as-received  basis  is  as 
follows: 


Btu 


Moisture  (percent)  

Sulfur  Content  (percent) 
Ash  Content  (percent)  ... 


12,162 
Btu/lb. 


6.45 
0.57 
9.31 


Rental  and  Royalty:  The  lease  issued 
as  a  result  of  this  offering  will  provide 
for  payment  of  an  annual  rental  of  $3.00 
pef  acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  8  percent 
of  the  value  of  coal  mined  by 
underground  methods.  The  value  of  the 
coal  will  be  determined  in  accordance 
with  30  CFR  206. 

Notice  of  Availability:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Coal  Lease  Sale.  Copies  of  the  statement 
and  the  proposed  coal  lease  are 


available  upon  request  in  person  or  by 
mail  from  the  Colorado  State  Office  at 
the  address  given  above.  The  case  file  is 
available  for  inspection  in  the  Public 
Room,  Colorado  State  Office,  during 
normal  business  hours  at  the  address 
given  above. 

Dated:  March  30,  1995. 
Karen  A.  Purvis. 

Solid  Minerals  Team  Resource  Services. 
jFR  Doc.  95-8689  Filed  4-7-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sut>-No.  152X)] 

Norrolk  Southern  Railway  Company — 
Abandonment  Exemption — in  Caswell 
County,  NC 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  3.1-mile 
rail  line  extending  between  milepost 
FD-196.9  and  milepost  FD-200.00  at 
Blanch,  in  Caswell  County.  NC. 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  this  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  is  pending  either  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication],  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  em  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  10, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by  April 
20,  1995.^  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  May 
1. 1995.  with:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission.  Washington. 
DC  20423-191. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall.  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk.  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NS  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  April  14. 1995.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219.  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA.  at  (202)  927-248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  aveulable  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  other  trail  use/rail 
banking  conditions  will  be  imposed, 
where  appropriate,  in  a  subsequent 
decision. 

Decided:  April  4,  1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Oflice  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(PR  Doc.  95-8711  Filed  4-7-95;  8:45  am] 
BILLING  CODE  703S-01-P 


■  The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 


by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Setvice  RailUnes.  5  I.C.C.2d  377  (1989).  Any 
request  for  stay  should  Iw  filed  as  soon  as  possible 
so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  94-82] 

Earl  N.  Caldwell,  M.D.;  Revocation  of 
Registration 

On  August  31,  1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Earl  N.  Caldwell,  M.D. 
of  Highland  Park,  Illinois  (Respondent], 
proposing  to  revoke  his  DEA  (Dertificate 
of  Registration,  BC0950104.  and  deny 
any  pending  applications  for 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
823  (f],  and  that  Respondent  was  no 
longer  authorized  to  handle  controlled 
substances  in  the  State  of  Illinois.  21 
U.S.C.  824  (a)(3)  and  (a)(4). 

Respondent,  through  coimsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Followring  prehearing 
procedures,  the  Government  filed  a 
motion  for  summary  disposition  on 
October  11, 1994.  alleging  that 
Respondent  no  longer  held  state 
authorization  to  handle  controlled 
substances  on  the  ground  that  the 
Illinois  Department  of  Professional 
Responsibility,  Medical  Disciplinary 
Board,  had  placed  Respondent's 
medical  license  on  probation  for  five 
years  and  suspended  his  authority  to 
handle  controlled  substances  for  the 
duration  of  that  probationary  term. 
Respondent  filed  an  opposition  to  the 
Government's  motion  for  summary 
disposition  on  October  31, 1994,  arguing 
that  the  Illinois  Board's  decision  had 
been  rendered  in  error  and,  therefore, 
was  not  final  pending  administrative 
review. 

On  November  2,  1994,  the 
administrative  law  judge  entered  her 
opinion  and  recommended  a  decision 
granting  the  Government's  motion  for 
summary  disposition  and 
recommending  that  the  Respondent's 
DEA  Certificate  of  Registration  be 
revoked.  No  exceptions  were  filed  by 
either  party. 

On  December  2, 1994,  the 
administrative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator. 
After  a  careful  consideration  of  the 
record  in  its  entirety,  the  Deputy 
Administrator  enters  his  final  order  in 
this  matter  pursuant  to  21  CFR  1316.67. 


based  on  findings  of  fact  and 
conclusions  of  law  as  set  forth  herein. 

Effective  May  13,  1992,  the  Illinois 
Department  of  Professional 
Responsibility,  Medical  Disciplinary 
Board,  suspended  Respondent's  license 
to  practice  medicine  for  five  years  and 
suspended  his  authority  to  handle 
controlled  substances  for  the  duration  of 
that  period.  Respondent  does  not  deny 
that  his  state  license  has  been  placed  on 
probation  for  five  years.  As  a  result, 
Respondent  is  no  longer  authorized  to 
dispense  controlled  substances  in  the 
State  of  Illinois. 

The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  to  dispense 
controlled  substances  by  the  state  in 
which  he  proposes  to  practice.  See 
Lawrence  R.  Alexander,  M.D.,  57  FR 
22256  (1992);  Bobby  Watts,  M.D.,  53  FR 
11919  (1988);  Robert  F.  Witek,  D.D.S..  52 
FR  4770  (1987). 

In  a  case  where  a  practitioner  is  no 
longer  authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
proposes  to  practice,  a  motion  for 
summary  disposition  is  properly 
entertained.  It  is  well  settled  that  where 
no  question  of  fact  exists,  or  where  the 
material  facts  are  agreed,  a  plenary 
administrative  proceeding  is  not 
required.  Phillip  E.  Kirk,  M.D.,  48  FR 
32887  (1983),  aff  d  sub  nom  Kirk  v. 
Mullen,  749  F.2d  297  (6th  Cir.  1984). 

The  Deputy  Administrator  adopts  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge  in  its 
entirety.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  piu'suant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BC0950104,  previously 
issued  to  Earl  N.  Caldwell,  M.D.,  be,  and 
it  hereby  is,  revoked,  and  any  pending 
applications  for  such  registration  be, 
and  hereby  are,  denied.  This  order  is 
effective  May  10, 1995. 

Dated:  April  3,  1995. 
Stephen  H.  Greene. 
Deputy  Administrator. 
FR.  Doc.  95-8650  Filed  4-7-95;  8:45  am] 

BILLING  CODE  4410-0»-M 


pocket  No.  94-76] 

Rosalind  A.  Cropper,  inc.;  Denial  of 
Application 

On  August  31,  1994.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
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to  Show  Cause  to  Rosalind  A.  Cropper, 
M.D.  and  Rosalind  A.  Cropper,  Inc.,  of 
New  Orleans.  Louisiana,  proposing  to 
revoke  her  DEA  Certi^cate  of 
Registration,  BC0747381,  as  a 
practitioner,  deny  any  pending 
application  for  registration  as  a 
practitioner  and  deny  the  application  of 
Rosalind  A.  Cropper,  Inc.  (Respondent) 
for  DEA  registration  as  a  Narcotic 
Treatment  Program  (NTP).  The  statutory 
basis  for  the  Order  to  Show  Cause  was 
that  Dr.  Cropper's  continued  registration 
as  a  practitioner  and  Respondent's 
registration  as  an  NTP  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(0. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  December  16,  1994,  the 
Government  filed  a  motion  for  summary 
disposition  alleging  that  the  State  of 
Louisiana  had  denied  Respondent's 
application  to  operate  an  NTP  within 
that  State,  and,  that  Respondent  lacked 
authority  from  the  Food  and  Drug 
Administration  (FDA)  to  operate  an 
NTP.  The  Government's  motion  was 
supported  by  a  letter  from  an  FDA 
ofHcial  informing  Respondent  that 
because  the  State  of  Louisiana  had 
denied  its  application  to  establish  an 
NTP,  the  FDA  was  unable  to  approve  its 
application.  Respondents  did  not  file  a 
response  to  the  Government's  motion 
and  did  not  deny  that  FDA  and  the  State 
of  Louisiana  has  denied  its  applications. 

On  January  18.  1995.  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge  and  Order  Severing  Proceedings 
recommending  that  Respondent's 
application  for  DEA  Certificate  of 
Registration  as  an  NTP  be  denied.  Judge 
Bittner  also  ordered  that  the  proceeding 
involving  the  proposed  revocation  of 
Respondent's  registration  as  a 
practitioner  be  severed  from  Docket  94- 
76,  be  redocketed.  and  that  the  parties 
continue  with  prehearing  procedures 
regarding  that  matter.  No  exceptions  to 
Judge  Bittner's  opinion  were  filed  by 
either  party. 

On  February  21,  1995,  the 
administrative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator. 
After  a  careful  consideration  of  the 
record  in  its  entirety,  the  Deputy 
Administrator  enters  his  final  order  in 
this  matter,  pursuant  to  21  CFR  1316.67, 
based  on  findings  of  fact  and 
conclusions  of  law  as  set  forth  herein. 

By  letter  dated  December  16,  1994, 
Respondent  was  advised  that  the  FDA 
was  unable  to  approve  her  application 
to  the  FDA  to  operate  an  NTP  because 


the  State  of  Louisiana  had  denied  her 
application  to  establish  an  NTP.  Judge 
Bittner  held  that  DEA  does  not  have 
statutory  authority  under  the  Controlled 
Substances  Act  to  register  an  NTP 
unless  that  entity  is  authorized  by  the 
FDA  to  dispense  controlled  substances. 
21  use.  823(g).  In  a  proceeding  to 
obtain  registration  as  an  NTP.  if  the 
applicant  does  not  possess  the  requisite 
FDA  authorization  to  operate  an  NTP,  a 
motion  for  summary  disposition  is 
properly  entertained  for  it  is  well  settled 
that  where  no  question  of  fact  exists,  or 
where  the  material  facts  are  agreed,  a 
plenary  administrative  proceeding  is  not 
required.  Phillip  E.  Kirk,  M.D..  48  FR 
32887  (1983),  affd  sub  nom.  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Deputy 
Administrator  adopts  the  Opinion  and 
Recommended  Decision  of  the 
Administrative  Law  Judge  in  its 
entirety.  Based  on  the  foregoing,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b) 
and  0.104.  hereby  orders  that 
Respondent's  application  for  DEA 
Certificate  of  Registration  as  an  NTP  be, 
and  it  hereby  is,  denied.  This  order  is 
effective  May  10,  1995. 

Dated;  April  3,  1995. 
Stephen  H.  Greene. 

Deputy  Administrator. 

IFR  Doc.  95-«651  Filed  4-7-95;  8:45  am) 

BILLINQ  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-W.352] 

Hasbro,  Inc.  a/k/a  Tonka  Corporation  El 
Paso  Operations;  El  Paso,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
'Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Work  Adjustment  Assistance  applicable 
to  all  workers  of  the  subject  firm. 

The  certification  notice  was  issued  on 
March  16.  1994  published  in  the 
Federal  Register  on  March  30,  1994  (59 
FR  14876). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  some  of  the  workers 
had  their  unemployment  insurance 


taxes  paid  under  Tonka  Corporation,  a 
division  of  Hasbro,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-29.352  is  hereby  issued  as 
follows: 

"All  workers  of  workers  and  former 
workers  at  Hasbro,  Inc.,  also  known  as 
(a/k/a)  Tonka  Corporation.  El  Paso 
Operations,  El  Paso,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  14, 
1992  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington.  D.C..  this  30th  day 
of  March  1995. 

Victor  |.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjuctment 
Assistance. 

IFR  Doc.  95-«723  Filed  4-7-95;  8:45  am] 

SILLMQ  COOE  4S10-30-M 


[TA-W-30,505] 

Cushman  Industries,  Inc.;  Hartford,  CT; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  March  7,  1995,  the  Department 
issued  an  Affirmative  IDetermination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  March  17,  1995  (60  FR  14452). 

The  findings  show  that  the  Hartford, 
Connecticut  plant  closed  in  December, 
1994  when  all  production  workers  were 
laid  off  and  production  ceased. 

New  findings  on  reconsideration 
show  that  the  company  had  increased 
imports  of  chucks  in  the  relevant 
period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  at  Cushman 
Industries,  Hartford,  Connecticut  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  the  chucks  produced  at  Cushman 
Industries  in  Hartford.  Connecticut.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  revised 
determination  for  workers  of  Cushman 
Industries,  Hartford,  Connecticut. 

"All  workers  of  Cushman  Industries 
in  Hartford,  Connecticut  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  2, 
1993  are  eUgible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 


Signed  at  Washington,  D.C.,  this  30th  day 
of  March  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-8722  Filed  4-7-95:  8:45  am] 
WLUNO  COOE  4510-30-M 


[TA-W-30.  360  etc.l 

BASF  Corp.,  Lowland,  TN;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of:  TA-W-30.360  Nylon 
Hosiery  Department.  TA-W-30,360A 
Polyester  Filament  Department,  and  TA-W- 
30. 360B  Nylon  Staple  Fibers  Department. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  7, 1994,  applicable  to  all 
workers  of  the  Nylon  Hosiery 
Department.  The  Notice  was  published 
in  the  Federal  Register  on  January  3. 
1995  (60  FR  148). 

A  Federal  Register  Correction  was 
issued  on  February  10,  1995  revising  the 
date  of  the  petition  to  August  1, 1994. 
The  correction  was  published  in  the 
Federal  Register  on  February  17,  1995 
(60  FR  9407).  The  certification  was 
subsequently  amended  on  February  10, 
1995  to  include  the  Polyester  Filament 
Department.  The  amended  notice  was 
published  in  the  Federal  Register  on 
February  17,  1995  (60  FR  9407). 

At  the  request  of  the  company,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  findings  show  that  the  Nylon 
Staple  Fibers  business  was  part  of  the 
Fiber  Products  Division  and  worker 
separations  and  declines  in  sales  and 
production  have  occurred  in  the 
relevant  periods.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  all  workers  at 
the  Lowland,  Tennessee  plant. 

The  amended  notice  applicable  to 
TA-W-30, 360  is  hereby  issued  as 
follows: 

All  workers  of  BASF  Corporation, 
Lowland,  Tennessee  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  1, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  in  Washington,  DC.,  this  29th  day 
of  March,  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-8725  Filed  4-7-95;  8:45  amj 

BILUNG  COOE  4510-00-M 


[TA-W-30,864] 

Brldgestone/Flrestone,  Incorporated, 
Decatur,  Illinois;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  6. 1995  in  response 
to  a  worker  petition  which  was  filed  on 
March  6, 1995  on  behalf  of  workers  at 
Bridgestone/Firestone,  Incorporated, 
Decatur,  Illinois. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-30,787).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  29th  day 
of  March,  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-8274  Filed  4-7-95;  8:45  am) 
BILLING  COOE  4S1fr-90-M 


Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  die  firm  or  appropriate 


subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30,744;  Gioia  Macaroni/Borden, 

Inc.,  Buffalo.  NY 
TA-W-30.762;  Hecia  Mining  Co..  Inc., 

Republic  Unit.  Republic.  WA 
TA-W-30.814;  Eagle  Coach  Corp., 

Brownsville.  TX 
TA-W-30.723;  R.  Neumann  6-  Co., 

Hoboken.  NJ 
TA-W-30.754;  UDT  Sensors,  Inc..  El 

Paso,  TX 
TA-W-30.812:  Anderson  &■  Middleton. 

Grays  Harbor  Veneer  Div.  Hoquiam. 

WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-30.708:  U.S.  Dept.  of  Agriculture, 

Food  Safety  Inspection  Service, 

Import  Inspection  Div..  New 

Orleans,  LA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30.772:  Anne  Klein  Sr  Co..  New 

York,  NY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30,793;  Phillips  Petroleum  Co., 

Odessa.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30.759;  Touch  of  Elegance.  Inc.. 

Holland,  MI 
The  subject  firm  experienced  no  sales 
during  the  1994  including  the  earliest 
possible  date  of  certification  coverage 
under  the  Trade  Act  of  1974. 
TA-W-30.724:  Boise  Cascade  Corp.. 

Timber  &■  Wood  Products  Div.  Plant 

No.  2,  Council,  ID 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30.749:  Bristol  Myers  Squibb. 

North  Brunswick,  Nf 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
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production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-30.808.  TA-W-30.a09.  TA-W- 
30.810.  TA-W-30.811:Pennzoil 
Sulphur  Co..  Pecos.  TX.  Galveston. 
TX.  Houston.  TX  and  Tampa.  FL 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adiustment  Assistance 

TA-W-30.701:  Allied  Signal.  Inc..  Filter 

and  Spark  Plug  Group.  Greenville. 

OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
6.  1994. 
TA-W-30.763.  TA-W-30.764:  Oxford  of 

Hamlet.  Hamlet.  NC.  Oxford  of 

Royston,  Royston,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
17,  1994. 
TA-W-30.8261  Dresser  Industries. 

Dresser  Industrial  Valve  Operation. 

Alexandria.  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  3. 
1994. 

TA-W-30.783:  Personal  Products  Co..  A 
Div  of  Johnson  &■  Johnson.  Milltown. 
NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  12, 

1994. 

TA-W-30.819;  AMSCO  Basil  Mfg. 
Wilson.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  6, 
1994. 

TA-W-30.719;  Joseph  Frank.  Inc.. 
Passaic.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2.  1995. 

TA-W-30.775;  Swiss  Maid  Emblems. 
Fairview.  Nl 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
8. 1994. 

TA-W-30.662:  McDonnell  Douglas 
Corp.,  Douglas  Aircraft  Co..  Long 
Beach,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  15. 
1995. 

TA-W-30.721:  Sunbeam  Oster 

Household  Products.  Holly  Springs. 
MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
26, 1994. 


TA-W-30.736:  Exxon  Corp..  Exxon 
Upstream  Technical  Computing 
Co.,  Houston,  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January 

31.1994. 

TA-W-30.844:  Pro  Group.  Inc..  Golf  Bag 
Div..  Pocahontas.  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  7, 
1994. 

TA-W-30.746:  Editorial  America  SA. 
Virginia  Gardens.  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
11, 1994. 

TA-W-30.700:  EG6-G  VacUc.  Inc.,  St. 
Louis.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  4. 
1994. 

TA-W-30,685.  TA-W-30.686;  TA-W- 
30.687;  Alfred  Angela.  Inc.. 
Horsham.  PA,  Willow  Grove.  PA 
and  Hatboro.  PA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January 

20.  1994. 

TA-W-30,696:  Statler  Tissue  Co., 
Augusta.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
13. 1994. 

TA-W-30.669  6- A.  B;  Anadrill.  Inc.. 
Div.  of  Schlumberger  Technology 
Corp  &■  Operating  at  Various 
Locations  in  the  Following  States: 
A:  LA.  B:  MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
23. 1994. 

TA-W-30.788:  Meridian  Oil  Houston 
Region.  Houston.  TX  &■  Operating  at 
Various  Locations  in  the  Following 
States:  A:  TX.  B;  AL,  C.  LA.  D;  OH. 
E.OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
20.  1994. 

TA-W-30.713:  Cascade  Woloen  Mill. 
Inc.,  Oakland.  ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
26. 1994. 

TA-W-30.779:  KAO  Infosystems  Co., 
Plymouth,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
31. 1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  section  250(a)  Subchapter  D, 


Chapter  2,  Title  11.  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  month  of  March,  1995. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certlTication  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of  the 
Trade  Act  must  be  met: 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(A)  that  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely. 

(B)  that  imports  from  Mexico  or  Canada  or 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased. 

(C)  that  the  increase  in  imports  contributed 
importantly  to  such  workers'  separations  or 
threat  of  sepwration  and  to  the  decline  in 
sales  or  production  of  such  finn  or 
subdivision;  or 

(2)  that  there  has  been  a  shift  in  production 
by  such  workers'  firm  or  subdivision  to 
Mexico  or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are  produced 
by  the  firm  or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00376;  W.E.  Kautenberg 
Co..  Freeport.  IL 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  of  production  from 
Kautenberg  to  Mexico  or  Canada  during 
the  period  under  investigation.  A  survey 
conducted  with  Kautenberg's  customers 
revealed  that  there  has  been  no 
increases  of  imports  of  brooms  and 
brushes  from  Canada  or  Mexico. 

NAFTA-TAA-00364;  Gioia  Macaroni/ 
Borden.  Inc..  Buffalo.  NY 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  of  production  from  the 
subject  facility  to  Mexico  or  Canada 
during  the  period  under  investigation. 
Company  imports  of  pasta  fi-om  Canada 
or  Mexico  are  negligible. 

NAFTA-TAA-O0369;  Kennametal.  \nc., 
El  Paso.  TX 

The  investigation  revealed  that  the 
workers  of  Kennametal.  Inc..  El  Paso. 
TX  do  not  produce  an  article  within  the 
meaning  of  Section  250(a)  of  the  Trade 
Act,  as  amended. 

NAFTA-TAA-00363;  UDT  Sensors, 
bic.  El  Paso,  TX 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  The 
investigation  findings  show  that 
customer  imports  of  light  emitting 
diodes  from  Canada  or  Mexico  did  not 


contribute  importantly  to  worker 
separations  at  the  subject  firm. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-O0372;  Thomas  &  Betts 

Co.,  Elizabeth,  NJ 
A  certification  was  issued  covering  all 
workers  of  Thomas  &  Betts  Co., 
Elizabeth,  NJ  separated  on  or  after 
February  17, 1994. 
NAFTA-TAA-00371;  Fisher-Price/ 

Mattel,  Inc..  Medina,  NY 
A  certification  was  issued  covering  all 
workers  at  Fisher-Price/Mattel,  Inc., 
Medina,  NY  separated  on  or  after 
February  10,  1994. 
NAFTA-TAA-00368:  Essilor  of 

America,  St.  Petersburg,  FL: 
A  certification  was  issued  covering  all 
workers  at  Essi'or  of  America,  St. 
Petersburg,  FL  separated  on  or  after 
February  10,  1994. 
NAFTA-TAA-00367;  Escod  Industries, 

Colorado  Operations,  Canon  City, 

CO 
A  certification  was  issued  covering  all 
workers  at  Escod  Industries,  Colorado 
Operations,  Canon  City,  CO  separated 
on  or  after  February  15,  1994. 
NAFTA-TAA-00366:  Crown  Cork  &■ 

Seal  Co.,  Inc..  Swedesboro,  NJ 
A  certification  was  issued  covering  all 
workers  of  Crown  Cork  &  Seal  Co.,  Inc., 
Swedesboro,  NJ  separated  on  or  after 
February  10,  1994. 
NAFTA-TAA-00361:  Maska  US.  Inc.. 

Bradford.  VT 
A  certification  was  issued  covering  all 
workers  of  Maska  US,  Inc.,  Bradford,  VT 
separated  on  or  after  February  6,  1994. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  March.  1995.  Copies  of  these 
'determinations  are  available  for  inspection  in 
Room  C-4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington,  D.C. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  March  31, 1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
As.<!istance. 
|FR  Doc.  95-8721  Filed  4-7-95;  8:45  am] 
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Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safetv  and  Health  Act  of  1977. 


1.  C&B  Mining  Company 

(Docket  No.  M-95-39-C1 

C&B  Mining.  R.D.  #2.  Box  861,  Coal 
Township,  Pennsylvania  17866  has  filed 
a  petition  to  modify  the  apphcation  of 
30  CFR  75.335  (construction  of  seals)  to 
its  No.  2  Vein  Slope  (I.D.  No.  36-07813) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  seal  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criterion  in  the  10  psi  range;  and  to 
permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  C&B  Mining  Company 

[Docket  No.  M-95-40-C] 

C&B  Mining.  R.D.  #2,  Box  861,  Coal 
Township.  Pennsylvania  17866  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.360  (preshift  examination)  to 
its  No.  2  Vein  Slope  (I.D.  No.  36-07813) 
located  in  Northumberland  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  C&B  Mining  Company 

[Docket  No.  M-95-41-CI 

C&B  Mining,  R.D.  #2,  Box  861.  Coal 
Township,  Pennsylvania  17866  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1100-2(a)  (quantity  and 
location  of  firefighting  equipment)  to  its 
No.  2  Vein  Slope  (I.D.  No.  36-07813) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock 'dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 


measure  of  protection  as  would  the 
mandatory  standard. 

4.  C&B  Mining  Company 

[Docket  No.  M-95-42-CJ 

C&B  Mining,  R.D.  #2,  Box  861 .  Coal 
Township,  Peruisylvania  17866  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1200  (d)  &  (i)  (mine  map)  to 
its  No.  2  Vein  Slope  (I.D.  No.  36-07813) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1 ,000  feet 
intervals  ■of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  Umit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  C&B  Mining  Company 

[Docket  No.  M-95-43-C1 

C&B  Mining,  R.D.  #2,  Box  861.  Coal 
Township,  Pennsylvania  17866  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1202-l(a)  (temporary 
notations,  revisions,  and  supplements] 
to  its  No.  2  Vein  Slope  (I.D.  No.  36- 
07813)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Kerr-McGee  Coal  Corporation 

[Docket  Nos.  M-95-44-C  and  M-95-»5-Cl 
Kerr-McGee  Coal  Corporation,  P.O. 
Box  727,  Harrisburg,  Illinois  62946  has 
filed  petitions  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance)  to  its 
Galatia  No.  56-1  Mine  (ID.  No.  11- 
02752)  located  in  Saline  County, 
Illinois.  The  petitioner  proposes  to  use 
trailing  cables  to  supply  power  to  the 
Fletcher  single  boom  roof  bolter,  Model 
No.  CDR-13-EC-F.  Approval  No.  2G- 
2674A-4,  and  all  updated  approval 
extensions  of  this  equipment  as 
applicable.  The  petitioner  requests  that 
Item  1  of  its  petitions  for  modification 
and  MSHA's  Proposed  Decisions  and 
Orders  for  granted  petitions,  docket 
number  M-91-12-C  and  M-94-53-C  be 
amended.  The  petitioner  asserts  that 
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this  request  would  facilitate  equipment 
replacement  or  additions  while 
maintaining  the  protection  intended  in 
the  Decision  and  Order. 

7.  Roberta  Brothers  Coal  Company.  Inc. 

[Docket  No.  M-95-t6-C| 

Roberts  Brothers  Coal  Company,  P.O. 
Box  397.  Mortons  Gap.  Kentucky  42440 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901(a) 
(protection  of  low-  and  medium-voltage 
three-phase  circuits  used  underground) 
to  its  Cardinal  No.  2  Mine  (I.D.  No.  15- 
17216)  located  in  Hopkins  County, 
Kentucky.  The  petitioner  pro|>ose8  to 
operate  its  Diesel  Powered  Generator 
(DPG)  without  an  earth  referenced 
ground.  As  an  alternative,  the  petitioner 
proposes  to  use  resistors,  ground  fault 
relays  and  trips,  and  SHD-CC  shielded 
cable.  In  addition,  the  skid  base  of  the 
DPG  will  provide  some  earth  ground 
protection.  The  petitioner  states  that 
this  diesel  powered  generator  provides 
power  to  different  areas  of  the  mine  and 
to  attach  a  grounding  conductor  to  the 
earth  referenced  ground  system  would 
reduce  mobility  and  e^ectiveness  of  the 
unit.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  Ionian  Coal  Company 

(Docket  No.  M-95-^7-C| 

Jordan  Coal  Company,  133  E. 
Academy  Street,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.335  (construction  of  seals)  to  its  No. 
1  Slope  (I.D.  No.  36-07681)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  alternative 
methods  of  seal  construction  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings:  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Eastern  Associated  Coal  Corporation 

(Docket  No.  M-95-48-Ci 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower.  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(0(1) 


(escapeways:  bituminous  and  lignite 
mines)  to  its  Lightfoot  No.  1  Mine  (I.D. 
No.  46-04332)  located  in  Boone  County, 
West  Virginia.  The  jjetitioner  proposes 
to  ventilate  on-board  charging  of 
batteries  with  a  current  of  air  coursed 
directly  into  the  return  air  course;  to  use 
intake  air  to  ventilate  the  scoop  batteries 
that  is  of  sufficient  velocity  to  prevent 
smoke  rollback  or  airflow  reversal 
during  a  Bre  on  the  scoop  and  the 
accumulation  of  explosives  gases;  to 
install  carbon  monoxide  sensors  that  are 
part  of  the  AMS  System  over  the  battery 
charging  unit;  to  install  a  mandoor  in 
the  permanent  stopping  behind  the 
battery  charger  unit  that  would 
automatically  open  the  mandoor  in  the 
event  of  a  fire.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Cross  Mountain  Coal,  Inc. 

(Docket  No.  M-95-49-C1 

Cross  Mountain  Coal,  Inc.,  100  Coal 
Drive,  London,  Kentucky  40741  has 
Qled  a  petition  to  modify  the 
application  of  30  CFR  75.350  (aircourse 
and  belt  haulage  entries)  to  its  Mine  No. 
10  (I.D.  No.  40-03082)  located  in 
Anderson  County,  Tennessee.  The 
petitioner  proposes  to  use  the  air  in  the 
belt  entry  to  ventilate  active  working 
places;  to  examine  the  l)elt  conveyor 
entry  at  least  once  during  each  coal 
producting  shift  at  intervals  that  would 
be  most  effective  while  miners  are 
working;  to  follow  all  other  MSHA  fire 
protection  requirements,  especially 
those  pertaining  to  water  lines,  fire 
hoses,  fire  suppression  systems, 
warning  devices,  and  flame-resistant 
belting;  and  to  install  a  low-level  carbon 
monoxide  detection  system  in  all  belt 
entries  used  as  intake  air  courses  as  an 
early  warning  fire  detection  system.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Cross  Mountain  Coal.  Inc. 

(Docket  No.  M-95-5(>-C| 

Cross  Mountain  Coal,  Inc.,  100  Coal 
Drive,  London,  Kentucky  40741  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Mine  No.  10  (I.D. 
No.  40-03082)  located  in  Anderson 
County,  Tennessee.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  where  a  monitoring  system 


would  identify  a  sensor  location  instead 
of  each  belt  flight.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  Leeco.  Inc. 

(Docket  No.  M-95-51-CI 

Leeco,  Inc..  100  Coal  Drive,  London 
Kentucky  40741  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.364(b)(4)  (weekly  examination)  to  its 
Mine  No.  62  (I.D.  No.  15-16412)  located 
in  Perry  County,  Kentucky.  Due  to 
flooding  and  other  hazardous  conditions 
in  Seals  Nos.  1  and  2.  traveling  the 
affected  areas  would  be  unsafe.  As  an 
alternative,  the  petitioner  proposes  to 
establish  evaluations  points  and  to 
perform  weekly  examinations.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners. 

13.  Peabody  Coal  Company 

(Docket  No.  M-95-52-CI 

Peabody  Coal  Company,  1951  Barrett 
Court.  P.O.  Box  1990.  Henderson, 
Kentucky  42420  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.364(b)  (weekly  examination)  to  its 
Camp  No.  1  Mine  (I.D.  No.  15-02709) 
located  in  Union  County,  Kentucky.  The 
petitioner  requests  that  MSHA's 
Proposed  Decision  and  Order,  docket 
number  M-93-06-C  be  amended  to 
eliminate  coverage  of  the  1  South  seals, 
2  South  seals.  3  South  seals,  4  South 
seals,  and^l  West  seals  off  the  1 
Submain  North  in  the  Decision  because 
these  areas  have  been  sealed  since  the 
previous  petition  was  granted. 

14.  Holnam.  Inc. 

(Docket  No.  M-95-04-M1 

Holnam,  Inc..  3500  Highway  120.  P.O. 
Box  349,  Florence,  Colorado  81226  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.6901  (black 
powder)  to  its  Portland  Quarry  (I.D.  No. 
05-00037)  located  in  Fremont  County. 
Colorado.  The  petitioner  proposes  to 
destroy  model  rocket  engines  containing 
black  powder  and  desensitized  black 
powder  sweepings  in  blast  holes.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

15.  Asbury  Graphite  Mills.  Inc. 

(Docket  No.  N4-95-05-MI 

Asbury  Graphite  Mills.  Inc.,  R.D.  #7. 
Box  1,  Kittanning,  Pennsylvania  16201 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14101  (brakes) 
to  its  Kittanning  Plant  (I.D.  No.  36- 


07653)  located  in  Armstrong  County, 
Pennsylvania.  The  petitioner  proposes 
to  install  hydraulic  micro  lever  locks  on 
three  of  its  Yale  Forklift  Trucks  instead 
of  standard  parking  brakes  due  to 
specific  situations  and  concerns 
outlined  in  their  petition  that  reduce  the 
effectiveness  of  standard  pad  and  drum 
parking  brakes.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

16.  Tg  Soda  Ash.  Inc. 

(Docket  No.  M-95-06-M1 

Tg  Soda  Ash,  Inc.,  P.O.  Box  100, 
Granger,  Wyoming  82934  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.22215  (separation  of  intake  and 
return  air  (I-A.  II-A,  III,  and  V-4 
mines))  to  its  Wyoming  Soda  Ash 
Operations  (I.D.  No.  48-00639)  located 
in  Sweetwater  County,  Wyoming.  The 
petitioner  proposes  to  use  controlled 
district  recirculation  of  mine  air  to 
improve  mine  ventilation  and  the 
quality  of  the  miner's  work  environment 
by  providing  an  excessive  airflow  to 
dilute  and  carry  away  dust,  methane, 
and  diesel  fumes  fi-om  the  mining  and 
abandoned  areas  of  the  mine.  The 
petitioner  states  that  this  recirculation 
fan  system  would  be  inspected  during 
each  operating  shift  on  a  weekly  basis 
and  that  weekly  examination  results 
would  be  included  in  the  weekly 
ventilation  report  which  would  be  kept 
on  the  surface;  that  the  fan  would  be 
monitored  and  the  monitors  checked  for 
proper  operation  on  a  weekly  basis  by 
a  qualified  person;  that  mine  personnel 
would  be  familiarized  and  trained  on 
the  recirculation  system,  monitoring 
requirements,  and  emergency  escape 
procedures;  and  that  its  emergency  plan 
would  be  updated  to  include  the 
controlled  recirculation  system.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
10,  1995.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 


Dated:  April  3.  1995. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

[FR  Doc.  95-8690  Filed  4-7-95;  8:45  am) 

BILUNQ  CODE  4Sia-43-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Privacy  Act  of  1974;  Revisions  to 
Systems  of  Records 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Notification  of  a  revised  system 
of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
National  Credit  Union  Administration 
(NCUA)  is  issuing  public  notice  of  its 
intent  to  modify  the  system  of  records 
maintained  by  the  Office  of  Inspector 
General  (OIG).  NCUA-20.  currently 
titled,  "Investigation  Files,  NCUA", 
formerly  located  in  the  NCUA  Office  of 
Internal  Auditor.  The  Office  of  Internal 
Auditor  preceded  the  Office  of  Inspector 
General,  which  was  created  by  action  of 
the  NCUA  Board  on  March  23, 1989.  in 
response  to  the  Inspector  General  Act 
amendments  of  1988.  The  proposed 
modifications  will:  (1)  Rename  the 
system,  "Office  of  Inspector  General 
(OIG)  Investigative  Records— NCUA;" 
(2)  drop  one  routine  use;  (3)  add  two 
new  routine  uses,  and  (4)  add  certain 
Privacy  Act  exemptions.  In  addition,  we 
are  maJdng  other  technical  and  editorial 
revisions  to  the  system  to  make  it  more 
accurate. 

EFFECnVE  DATE:  The  revised  system  of 
records  v»dll  become  effective  without 
further  notice  on  May  10, 1995,  unless 
comments  postmarked  or  posted  on  the 
NCUA  Electronic  Bulletin  Board  on  or 
before  that  date  cause  a  contrary 
decision.  If,  based  on  NCUA's  review  of 
comments  received,  changes  are  made, 
NCUA  will  publish  a  new  final  notice. 
NCUA  will  not  withhold  records  under 
the  (j)(2)  or  (k)(2)  exemptions  imtil 
adoption  of  the  final  rule  amending  12 
CFR  792.34  to  add  the  Privacy  Act  (j)(2) 
and  (k)(2)  exemptions  to  this  system  of 
records. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314. 
Comments  may  also  be  posted  on  the 
NCUA  Electronic  Bulletin  Board  at  800 
876-1684  or  703  518-6480.  Copies  of 
comments  may  be  examined  in  the 
Office  of  Inspector  General,  5th  floor,  at 
1775  Duke  Street.  Alexandria,  VA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Alexandra  B.  Keith,  Counsel  to  the 
Inspector  General,  Office  of  Inspector 
General,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314,  telephone  (703) 
518-6352. 

SUPPLEMENTARY  INFORMATION:  The 
NCUA/OIG  performs  its  duties  in 
accordance  with  the  Inspector  General 
Act  of  1978,  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988  (Pub.  L.  95-452,  as  amended,  5 
U.S.C.  App.  3)(IG  Act).  The  OIG  is  an 
independent  unit  within  the  NCUA  and 
was  established  to  promote  economy, 
efficiency,  and  effectiveness  in  the 
administration  of  NCUA  programs  and 
operations,  and  to  detect  and  prevent 
fraud,  waste  and  abuse  in  such 
programs  and  operations. 

libe  NCUA  is  republishing  system  of 
records  NCUA-20,  currently  titled, 
"Investigation  Files— NCUA,"  to:  (1) 
Rename  the  system;  (2)  drop  one  routine 
use;  (3)  add  two  new  routine  uses;  (4) 
add  the  (j)(2)  and  (k)(2)  exemptions;  and 
(5)  update  other  information  in  the 
previously  published  notice  in  this 
system  of  records. 

NCUA  is  renaming  NCUA-20, 
ciurently  titled,  "Investigation  Files — 
NCUA",  to  "Office  of  Inspector 
General — Investigative  Records."  This  is 
because  the  former  pubUcation  referred 
to  the  investigative  files  of  the  NCUA 
Office  of  Internal  Auditor,  the 
predecessor  office  of  the  OIG.  The 
system  will  consist  of  files  and  records 
compiled  by  the  OIG  on  NCUA 
employees  or  other  persons  involved 
with  the  NCUA's  programs  or 
operations  who  have  been  or  are  under 
investigation  for  criminal  or  civil  fraud, 
abuse,  and  other  civil  and  criminal 
wrongdoing  related  to  the  NCUA's 
programs  and  operations.  The  NCUA/ 
OIG  has  the  authority  to  conduct  such 
investigations  under  the  IG  Act. 

NCUA  is  omitting  one  routine  use. 
number  (1)  "Information  gathered  is 
used  for  intra-agency  purposes," 
because  this  routine  use  dupUcates  an 
exception  in  the  Privacy  Act,  at  5  USC 
552a,  Section  (b)(1). 

NCUA  is  adding  two  new  routine  uses 
to  NCUA-20:  (1)  To  authorize  the  use  of 
OIG  investigative  records  for  obtaining 
information  from  other  sources;  and  (2) 
to  permit  the  disclosure  of  records  to  the 
Department  of  Justice  to  obtain  legal 
advice.  These  new  routine  uses  are 
identified  as  routine  uses  numbered  1 
and  2  in  the  system  notice.  Routine  use 
numbered  3  is  a  reference  to  Appendix 
A,  the  agency's  standard  routine  uses. 
The  new  routine  uses  are  compatible 
with  the  purpose  for  which  the  OIG's 
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records  were  collected  in  that  they 
provide  for  disclosure  to  assist  the 
NCUA  /OIG  to  collect  information  in  the 
conduct  of  its  investigations,  and  to 
obtain  legal  advice  from  the 
government's  attorneys  on  the  pursuit  of 
such  investigations. 

Other  information  in  the  system  is 
being  updated  to  reflect  changes  in  the 
way  information  is  retrieved,  stored, 
and  safeguarded  and  to  describe 
accurately  the  categories  of  individuals 
covered  and  the  categories  of  records 
being  maintained. 

In  a  separate  notice  published  in  the 
proposed  rule  section  of  today's  issue  of 
the  Federal  Register,  the  NCUA  is 
giving  public  notice  of  a  proposed  rule 
to  amend  12  CFR  792.34  to  exempt  this 
system  of  records  from  certain 
provisions  of  5  USC  552a  under 
subsections  (j)(2]  and  (k)(2). 

The  NCUA  proposes  to  exempt 
certain  files  within  the  new  system  of 
records  from  disclosure  to  individuals 
who  are  the  subject  of  a  record  in  the 
system.  The  exemptions  would  cover 
investigative  material  compiled  for  law 
enforcement  purposes.  The  information 
in  this  new  system  is  proposed  to  be 
exempt  pursuant  to  5  USC  552a(j)(2) 
insofar  as  these  records  are  maintained 
by  a  component  of  the  OIG,  the  Office 
of  the  Assistant  Inspector  General  for 
Investigations,  which  performs  as  its 
principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  and  which  consists  of: 

(1)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged 
offenders; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

The  NCUA  is  also  proposing  to 
exempt  NCUA-20  from  certain 
provisions  of  the  Privacy  Act  under  5 
USC  552aflc)(2),  to  the  extent  that  the 
system  contains  investigative  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  (j}(2):  Provided  however, 
That  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  that  he  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 


source  who  furnished  information  to  the 
government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  this  section  (9-27-75). 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

Accordingly,  the  NCUA  proposes  to 
revise  NCUA-20  as  follows: 

NCUA-20 

SYSTEM  NAME: 

Office  of  Inspector  General  (OIG) 
Investigative  Records — NCUA. 

SYSTEM  location: 

Office  of  Inspector  General,  NCUA, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Subjects  of  investigation, 
complainants,  and  witnesses  referred  to 
in  complaints  or  actual  investigative 
cases,  reports,  accompanying 
dociunents,  and  correspondence 
prepared  by,  compiled  by,  or  referred  to 
the  OIG. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  system  is  comprised  of  paper  files 
of  all  OIG  and  some  predecessor  Office 
of  Internal  Auditor  reports, 
correspondence,  cases,  matters,  cross- 
indices,  memorandums,  materials,  legal 
papers,  evidence,  exhibits,  data,  and 
workpapiers  pertaining  to  all  closed  and 
pending  investigations  and  inspections. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978,  as 
amended,  5  USC  App.3;  12  USC  1766. 

ROUTV4E  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  V4CLU04NG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  National  Credit  Union 
Administration  Office  of  Inspector 
General  (NCUA/OIG)  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  under  the  foUovdng  routine 
uses: 

1.  NCUA/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  any  public  or  private 
source,  including  a  federal,  state,  or 
local  agency  maintaining  civil,  criminal, 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  but  only  to  the  extent 
necessary  for  the  OIG  to  obtain 
information  from  those  sources  relevant 
to  an  OIG  investigation,  audit, 
inspection,  or  other  inquiry- 


2.  NCUA/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  the  Department  of 
Justice  to  the  extent  necessary  to  obtain 
its  legal  advice  on  any  matter  relevant 
to  an  OIG  investigation,  audit, 
inspection,  or  other  inquiry  related  to 
the  responsibilities  of  the  OIG. 

3^NCUA/OIG  may  disclose 
information  from  this  system  of  records 
for  the  purposes  set  forth  in  Appendix 
A  of  the  agency's  system  of  records 
notice,  published  at  53  FR  No.  186,  page 
37373  (September  26,  1988.) 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOStNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Information  contained  in  this  system 
is  stored  manually  in  files. 

RETRIEVABIUrY: 

Information  is  retrieved  in  files  by 
case  number,  general  subject  matter,  or 
name  of  the  subject  of  investigation. 

SAFEGUARDS: 

Case  reports  and  workpapers  are 
maintained  in  approved  security 
containers  and  locked  filing  cabinets  in 
a  locked  room.  Associated  paper  records 
are  stored  in  locked  metal  filing 
cabinets,  safes,  or  similar  secure 
facilities. 

RETENTION  AND  DISPOSAL: 
Investigative  Case  Files 

1.  Case  files  are  normally  destroyed 
when  they  are  5  years  old. 

2.  Significant  cases  (those  that  result 
in  national  media  attention, 
congressional  investigation,  or 
substantive  changes  in  agency  policy  or 
procedures) — To  be  determined  by  the 
National  Archives  and  Records 
Administration  on  a  case-by-case  basis. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Inspector  General,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  VA  22314. 

NOTIFICATION  PROCEDURE: 

This  System  of  Records  is  generally 
exempt  from  the  notice,  access,  and 
amendment  requirements  of  the  Privacy 
Act.  However,  the  NCUA  will  entertain 
written  requests  to  the  systems  manager 
on  a  case  by  case  basis  for  notification 
regarding  whether  this  system  of  records 
contains  information  about  an 
individual.  Requests  should  be  marked 
"Privacy  Act  request,"  state  the  name 
and  address  of  the  requester,  and 
provide  a  notarized  statement,  or  other 
documentation,  e.g.,  copy  of  a  driver's 
license,  attesting  to  the  individual's 
identity.  Requests  submitted  on  behalf 
of  other  persons  must  include  their 
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written,  notarized  authorizations.  Such 
requests  in  the  form  prescribed  may  also 
be  presented  in  person  at  the  Office  of 
Inspector  General,  Room  5041,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314. 
Simultaneously  with  requesting 
notification  of  inclusion  in  this  system 
of  records,  the  individual  may  request 
record  access  as  described  in  the 
following  section  on  "Record  Access 
Procedures." 

RECORDS  ACCESS  PROCEDURES: 
Same  as  "Notification  procedure." 

CONTESTINQ  RECORD  PROCEIXJRES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

The  OIG  collects  information  from 
many  sources,  including  the  subject 
individuals,  employees  of  the  NCUA, 
other  government  employees,  and 
witnesses  and  informants,  and  non- 
governmental sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  USC  552a(j)(2),  this 
system  of  records  is  exempt  from 
subsections  (c)(3)  and  (4),  (d),  (e)(1), 
(e)(2),  (e)(3).  (e)(4)(G),  (e)(4)(H),  (e)(4)(I), 
(e)(5),  (e)(8),  (f)  and  (g)  of  the  Act.  This 
exemption  applies  to  information  in  the 
system  that  relates  to  criminal  law 
enforcement  and  meets  the  criteria  of 
the  (j)(2)  exemption.  Pursuant  to  5  USC 
552(k)(2),  to  the  extent  that  the  system 
contains  investigative  material  compiled 
for  law  enforcement  purposes,  other 
than  material  within  the  scope  of 
subsection  (j)(2),  this  system  of  records 
is  exempt  from  5  USC  552a(c)(3).  (d), 
(e)(1),  (e)(4)(G),  (H),  and  (I),  and  (f).  The 
exemption  rule  is  contained  in  12  CFR 
792.34  of  the  NCUA  regulations. 

Dated  at  Alexandria,  VA,  this  30th  day  of 
March  1995. 

By  the  National  Credit  Union 
Administration  Board. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  95-8336  Filed  4-7-95;  8:45  am] 
BILLmO  CODE  7535-01 -U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 
Humanities 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endovmient  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
pubUc  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date;  April  20,  1995. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  M-14. 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education  in  the  Humanities,  submitted  to 
the  Division  of  Education  Programs  for 
projects  beginning  after  August,  1995. 

2.  Date:  April  25,  1995. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom:  M-14. 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education  in  the  Humanities,  submitted  to 
the  Division  of  Education  Programs,  for 
projects  beginning  after  August,  1995. 

3.  Date:  April  27,  1995. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom.  M-14. 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education  in  the  Humanities,  submitted  to 


the  Division  of  Education  Programs,  for 
projects  beginning  after  August  1995. 
David  C  Fisher, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-8762  Filed  4-7-95;  8:45  ami 
BILLING  CODE  7S3e-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

River  Bend  Station,  Unit  1  Gulf  States 
Utilities  Company  and  Cajun  Electric 
Power  Cooperative,  Inc.  Finding  of  No 
Significant  Antitrust  Changes  Time  for 
Filing  Requests  for  Reevaluation 

In  connection  with  the  applications 
for  amendments  filed  by  Gulf  States 
UtiUties  Company  (licensee  or  GSU) 
dated  January  13, 1993,  as 
supplemented,  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  made  a 
finding  on  October  15,  1993,  that  there 
have  been  no  significant  changes  in  the 
licensee's  activities  or  proposed 
activities  since  the  completion  of  the 
antitrust  operating  license  review  of  the 
River  Bend  Station  (River  Bend). 
Subsequently,  an  NRC  order  and  two 
licensing  amendments  dated  December 
16,  1993,  were  issued  which  transferred 
GSU's  ownership  in  River  Bend  to 
Entergy  Corporation  and  the  operation 
of  River  Bend  to  Entergy  Operations, 
Inc.  On  March  14,  1995.  the  United 
States  Court  of  Appeals  For  the  District 
of  Columbia  Circuit  issued  an  Order 
vacating  the  NRC  order  and  the  two 
accompanying  licensing  amendments 
and  remanding  the  case  to  the  NRC. 

In  light  of  the  foregoing,  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  has  reviewed  the  Court  of 
Appeals  decision  in  Cajun  Electric 
Cooperative,  Inc.  v.  FERC,  28  F.3d  173 
(D.C.  Cir.  1994)  and  the  earlier  findings 
in  this  matter  has  made  a  new  finding 
in  accordance  with  Section  105c(2)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  that  no  significant  changes  in 
the  licensee's  activities  have  occurred 
subsequent  to  the  previous  antitrust 
review  of  River  Bend.  The  finding  is  as 
follows: 

Under  Section  105  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2135  (Act),  10  CFR  50.80  and 
50.90.  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
conducts  an  antitrust  review  of  changes 
in  ownership  or  operator  of  a  power 
production  facility  after  initial 
licensing.  In  situations  where  requests 
for  a  change  in  ownership  or  operator 
have  been  received  after  issuance  of  an 
operating  license  for  such  a  facility,  the 
staH^has  conducted  a  significant  change 
review  to  determine  whether  the 
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licensee's  activities  create  or  tend  to 
create  a  situation  inconsistent  with  the 
antitrust  laws.  The  Commission 
delegated  the  authority  to  make  the 
significant  change  determination  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRR). 

Based  upon  an  analysis  of  the 
extensive  comments  received  in 
response  to  the  initial  decision 
published  in  the  Federal  Register  on 
October  20,  1993  (58  FR  54175). 
information  presented  in  other 
regulatory  proceedings  involving  the 
proposed  merger  of  Gulf  States  Utilities 
Company  (GSU)  and  Entergy 
Corporation  (Entergy),  the  staff 
concludes  that  the  changes  in  GSU's 
activities  which  have  been  identified  by 
the  staff  do  not  constitute  significant 
changes  as  envisioned  by  the 
Conunission  in  its  Summer  decision. 
The  conclusion  of  the  staff  analysis  is  as 
follows: 

Where  appropriate,  the  staff  considered  the 
testimony  and  information  submitted  to  other 
regulatory  agencies  in  developing  a  record 
necessary  to  satisfy  its  own  regulatory 
mandate.  From  the  information  made 
available  to  the  staff,  the  staff  was  able  to 
determine  that  the  concerns  raised  by  the 
commenten  are  covered  by  and  should  be 
resolved  before  the  NRC  by  existing  license 
conditions.  The  staff  does  not  believe  that  the 
outstanding  issues  raised  before  the  NRC  are 
germane  to  a  licensing  proceeding. 
Consequently,  the  staff  is  providing  the 
commenters  the  opportunity  to  resolve  their 
NRC  concerns  in  a  Section  2.206  enforcement 
proceeding. 

Based  upon  the  staff  analysis,  it  is  my 
Ending  that  there  have  been  no 
"significant  changes"  in  the  licensee's 
activities  or  proposed  activities  since 
the  completion  of  the  previous  antitrust 
review  of  the  River  Bend  Station  that 
would  warrant  the  initiation  of  a  new 
antitrust  review.  Signed  this  5th  day  of 
April,  1995. 

Any  person  whose  interest  may  be 
affected  by  this  finding,  may  file,  with 
full  particulars,  a  request  for 
reevaluation.  not  to  exceed  10  pages  in 
length  including  attachments,  with  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
The  requests  must  be  received  by  the 
Commission  within  10  days  of  the 
initial  publication  of  this  notice  in  the 
Federal  Register.  Requests  for 
reevaluation  of  the  no  significant 
changes  determination  should  be 
limited  to  new  information  not 
previously  submitted  in  connection 
with  the  Director's  Reevaluation 
Finding  pubUshed  in  the  Federal 
Register  on  December  13,  1993  (58  FR 
65200),  such  as  information  about  facts 


or  events  of  antitrust  significance  that 
have  occurred  since  that  date,  or 
information  that  could  not  reasonably 
have  been  submitted  prior  to  that  date. 

Dated  at  Rockville.  Maryland  the  5th  day 
of  April  1995. 

For  the  Nuclear  Regulatory  Commission. 

WilUam  T.  Russell, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  95-«834  Filed  4-7-95;  8:45  am) 
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[Dockat  No.  50-318] 

Exemption 

In  the  matter  of  Baltimore  Gas  and  Electric 
Comp.  (Calvert  Cliffs  Nuclear  Power  Plant 
Unit  No.  2). 

I 

Baltimore  Gas  and  Electric  Company 
(BG&E  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-69, 
which  authorizes  operation  of  Calvert 
Chffs  Nuclear  Power  Plant  Unit  No.  2 
(the  facility/CC-2),  at  a  steady-state 
reactor  power  level  not  in  excess  of 
2700  megawatts  thermal.  The  faciUty  is 
a  pressurized  water  reactor  located  at 
the  licensee's  site  in  Calvert  County, 
Maryland.  The  license  provides  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC)  now  or 
hereafter  in  effect. 

n 

Section  III.D.l.(a)  of  appendix  J  to  10 
CFR  part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shutdown  for  the  10-year 
inservice  inspection  of  the  primary 
containment. 

ni 

By  letter  dated  February  24,  1995, 
BG&E  requested  temporary  relief  for 
CC-2  from  the  requirement  to  perform 
a  set  of  three  Type  A  tests  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  requested 
exemption  would  permit  a  one-time 
interval  extension  of  the  second  Type  A 
test  by  approximately  24  months  (from 
the  1995  refueling  outage,  currently 
scheduled  to  begin  in  March  1995,  to 
the  spring  1997  refueling  outage)  and 
would  permit  the  third  Type  A  test  to 
be  performed  during  the  spring  1999 
refueling  outage,  coincident  with  the 


end  of  the  current  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
inservice  inspection  interval.  This 
would  extend  the  CC-2  second  10-year 
service  period  to  12  years. 

The  licensee's  request  cites  the 
sf>ecial  circumstance  of  10  CFR  50.12, 
paragraph  (a)(2)(ii),  as  the  basis  for  the 
exemption.  The  existing  Type  B  and  C 
testing  programs  are  not  being  modified 
by  this  request  and  will  continue  to 
effectively  detect  containment  leakage 
caused  by  the  degradation  of  active 
containment  isolation  components  as 
well  as  containment  penetrations.  The 
licensee  has  analyzed  the  results  of  the 
previous  Type  A  tests  penbrmed  at  CC- 
2.  Four  Type  A  tests  have  been 
conducted  from  1979  to  date.  The  initial 
Tyj)e  A  test  failed;  however,  prompt 
corrective  actions  were  taken  and  the 
subsequent  tests  were  successful  as 
detailed  in  Section  TV  of  this 
Exemption.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
exemption,  will  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  Therefore, 
application  of  the  regulation  in  this 
particular  circumstance  is  not  necessary 
to  achieve  the  underlying  purpose  of  the 
rule. 

IV 

Section  III.D.l.(a)  of  appendix  J  to  10 
CFR  part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the 
second  Type  A  test  by  approximately  24 
months.  This  would  permit  the  test  to 
be  performed  during  the  spring  1997 
refueling  outage,  as  noted  above,  and 
would  extend  the  second  10-year 
service  period  to  12  years.  The 
Commission  has  determined,  for  the 
reasons  discussed  below,  that  pursuant 
to  10  CFR  50.12(a)(1)  this  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2}(ii),  are  present  justifying 
the  exemption;  namely,  that  application 
of  the  regulation  in  the  particular 
circumstances  is  not  necessary  to 


achieve  the  underlying  purpose  of  the 
rule.  The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period,  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
the  exemption  request. 

As  previously  noted,  the  initial  Type 
A  test  failed.  This  failure  was  due  to 
three  sources:  (1)  The  containment 
recirculation  sump  isolation  valve, 
MOV-4145;  (2)  the  temporary  level 
indicators  on  the  steam  generators;  and 
(3)  the  packing  gland  of  a  main  steam 
line  inboard  vent  valve.  The  first 
leakage  source  was  identified  as  a 
problem  with  the  limit  switch  setting  on 
MOV-4145  that  prevented  full  closure. 
Resetting  the  switches  and  closing  the 
valve  electrically  corrected  the  source  of 
leakage.  This  valve  is  now  tested 
periodically  to  ensure  the  limit  switch 
settings  allow  full  closure,  and  the  value 
has  not  demonstrated  excessive  leakage 
in  any  subsequent  Tyj)e  A  test.  The 
temporary  level  indicators,  are 
components  which  are  only  in  place 
while  the  plant  is  shutdown.  Upon 
identification  of  the  leakage  path,  the 
temporary  configuration  was  isolated 
and  has  not  resulted  in  any  further 
leakage.  The  third  component  condition 
which  led  to  an  excessive  leakage  rate 
during  this  test  was  attributed  to  a 
packing  failure  in  the  main  steam 
inboard  vent  valves.  This  condition  was 
corrected  by  backseating  the  vent  valves 
to  eliminate  leakage.  In  a  subsequent 
refueling  outage,  the  vent  valves  were 
removed  and  the  connection  was  sealed 
with  blind  flanges.  Following  the 
licensee's  prompt  identification  and 
corrective  actions,  three  additional  Type 
A  tests  have  been  successful  and  have 
demonstrated  a  good  containment 
performance.  Thus,  the  Type  A  test 
results  only  confirm  the  results  of  the 
Type  B  and  C  test  results.  The  NRC  staff 
has  noted  that  the  licensee  has  a  good 
record  of  ensuring  a  leak-tight 
containment.  Since  the  first  failure,  all 
Type  A  tests  have  passed  with 
significant  margin  and  the  licensee  has 
noted  that  the  results  of  the  Type  A 
testing  have  been  confirmatory  of  the 
Type  B  and  C  tests  which  will  continue 
to  be  performed. 

The  NRC  staff  has  also  made  use  of 
the  information  in  a  draft  staff  report, 
NUREG-1493,  which  provides  the 
technical  justification  for  the  present 
appendix  J  rulemaking  effort  which  also 


includes  a  10-year  test  interval  for  Type 
A  tests.  The  integrated  leakage  rate  test, 
or  Type  A  test,  measures  overall 
containment  leakage.  However, 
operating  experience  with  all  types  of 
containments  used  in  this  country 
demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  test  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493,  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILR'T  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  3  percent  of  all 
failures.  This  study  agrees  well  with 
previous  NRC  staff  studies  which  show 
that  Type  B  and  C  testing  can  detect  a 
very  large  percentage  of  containment 
leaks.  The  CC-2  experience  has  also 
been  consistent  with  these  results  as 
previously  noted. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OLa.  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowage  leakage,  the 
as-found  leakage  was  less  than  2La;  in 
one  case  the  leakage  was  found  to  be 
approximately  2La;  in  one  case  the  as- 
found  leakage  was  less  than  3 La;  one 
case  approached  lOLa;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21La.  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  La 
(approximately  200La,  as  discussed  in 
NUREG-1493).  Therefore,  based  on 
these  considerations,  it  is  unlikely  that 
an  extension  of  one  cycle  for  the 
performance  of  the  appendix  J,  Type  A 
test  at  CC-2  would  result  in  significant 
degradation  of  the  overall  containment 
integrity.  As  a  result,  the  application  of 
the  regulation  of  these  particular 
circumstances  is  not  necessary'  to 
achieve  the  underlying  purpose  of  the 
rule. 

Based  on  generic  and  plant  specific 
data,  the  NRC  staff  finds  the  basis  for 
the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  to  permit  a 
schedular  extension  for  CC— 2  of  one 
cycle  (24  months)  for  the  performance  of 


the  appendix  J,  Type  A  test,  and  to 
permit  the  third  "Type  A  test  to  be 
performed  during  the  spring  1999 
refueling  which  extends  the  second  10- 
year  service  period  to  12  years  to  be 
acceptable.  As  a  condition  for  granting 
this  exemption,  the  licensee  will 
perform  visual  containment  inspections. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(60  FR  14979). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1997  refueling  outage. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  April  1995. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-8707  Filed  4-7-95;  8:45  am) 

BILUNG  CODE  75«(M)1-M 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  &  Electric  Co.,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  Facility  Operating  License  Nos. 
DPR-80  and  DPR-82,  issued  to  Pacific 
Gas  and  Electric  Company  (the  licensee) 
for  operation  of  Diablo  Canyon  Nuclear 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2, 
located  in  San  Luis  Obispo  County, 
California. 

Envirotunental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
relief  from  the  requirement  in  Section 
III.D.l.(a)  of  Appendix  J  to  10  CFR  Part 
50  that  the  third  Type  A  test  in  a  10-year 
service  period  be  conducted  when  the 
plant  is  shut  down  for  the  10-year  plant 
inservice  inspections  and  allows  the 
licensee  to  perform  the  three  Type  A 
tests  at  approximately  equal  intervals 
within  each  10-year  service  period. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  February  16, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  so  that 
the  licensee,  given  the  18-month  fuel 
cycles  at  Diablo  Canyon,  is  not  required 
to  perform  a  fourth  Type  A  test  in  order 
to  meet  the  Appendix  J  requirement  and 
the  Diablo  Canyon  Technical 
Specification  requirement  that  Type  A 
tests  be  conducted  at  40  months  plus  or 
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minus  10  months  during  each  10-year 
service  pwriod. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would  not 
adversely  affect  primary  containment 
integrity.  The  three  required  Type  A 
tests  would  still  be  conducted  within 
the  10-year  service  period  while  giving 
the  licensee  flexibility  in  scheduling 
consistent  with  Diablo  Canyon's  18- 
month  fuel  cycles.  The  combination  of 
the  Appendix  ]  requirement  and  the 
current  Diablo  Canyon  Technical 
SpeciHcation  requirement  would 
necessitate  that  the  licensee,  because  of 
Diablo  Canyon's  18-month  fuel  cycles, 
perform  Type  A  tests  at  the  second  and 
fourth  refueUng  outages  but  then  would 
not  permit  the  third  Type  A  test  to  be 
conducted  on  a  schedule  that  meets 
both  requirements.  The  Commission  has 
completed  its  evaluation  of  the 
proposed  action  and  concludes  that  the 
intent  of  Section  III.D.l.(a)  of  appendix 
I  that  containment  leak-tight  integrity  be 
verified  periodically  throughout  service 
lifetime  is  met  when  licensees  perform 
three  sets  of  Type  A  tests  at 
approximately  equal  intervals  over  the 
10-year  service  period.  Therefore,  the 
change  will  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  or 
amounts  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts  and  would  result  in  a  larger 
expenditure  of  licensee  resources  to 


perform  a  fourth  Type  A  test  within  a 
10-year  service  period.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Diablo  Canyon  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  16,  1995,  the  staff 
consulted  with  the  California  State 
official,  Mr.  Hank  Kocol  of  the 
Department  of  Health  Services, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  not  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  16.  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
California  Polytechnic  State  University, 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Qu«y, 

Director.  Project  Directorate  IV-2.  Division 
of  Reactor  Projects  III/IV,  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  95-8706  Filed  4-7-95:  8:45  am) 
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[Docket  No.  50-322] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Termination  of  the 
Shoreham  Nuclear  Power  Station, 
Nuclear  Power  Facility  License  No. 
NPF-82 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  issuance 
of  an  Order  modifying  the  June  11, 
1992,  Order  (the  decommissioning 
Order)  that  authorized  the  Long  Island 


Power  Authority  (LIPA  or  the  licensee) 
to  decommission  the  Shoreham  Nuclear 
Power  Station  (SNPS),  Unit  1.  at  Wading 
River,  New  York.  The  SNPS  is  located 
in  the  town  of  Brookhaven,  Suffolk 
County,  New  York,  about  50  miles  east 
of  New  York  City,  on  the  north  shore  of 
Long  Island.  The  modifying  Order 
would  terminate  License  No.  NPF-82 
and  release  the  site  for  unrestricted  use 
based  on  the  successful  completion  of 
decommissioning. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  June  27. 1991.  the 
former  licensee,  Long  Island  Lighting 
Company  (LILCO),  and  supplemented 
by  letter  dated  August  4, 1994,  the 
current  licensee,  LIPA,  requested 
termination  of  the  SNPS,  Nuclear  Power 
Facility  (NPF)  License  No.  NPF-a2 
(Docket  No.  50-322).  NRC  approved,  by 
Order  dated  June  11,  1992,  the 
decommissioning  of  the  SNPS.  The  June 
11,  1992,  Order  contained  the  staffs 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
decommissioning  of  SNPS. 

The  licensee  has  completed  the 
decommissioning  and  Final 
Termination  Surveys  of  the  SNPS. 
Representatives  of  the  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE),  under  contract  to  NRC, 
conducted  a  series  of  independent 
confirmatory  surveys,  during  foiu-  site 
visits  fi-om  February  1993  through 
November  1994.  The  proposed  action 
would  be  to  terminate  the  SNPS  License 
No.  NPF-82  and  release  the  facility  and 
site  for  unrestricted  use. 

The  Need  for  the  Proposed  Action 

To  release  the  SNPS  for  uru-estricted 
access  and  use.  License  No.  NPF-82 
must  be  terminated. 

Environmental  Impact  of  License 
Termination 

hi  June  1992,  NRC  approved,  by 
Order,  the  decommissioning  of  the 
SNPS.  The  June  11.  1992,  Order 
contained  the  staffs  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  related  to  the 
decommissioning  of  SNPS. 

Based  on  an  agreement  between  the 
Philadelphia  Electric  Company  (PECo) 
and  LIPA,  the  slightly  irradiated  fuel 
stored  in  the  SNPS  spent  fuel  pool  was 
transferred  to  the  Limerick  Generating 
Station  for  use.  The  dismantlement  and 
decontamination  of  the  SNPS  began  in 
June  1992  and  was  completed  in 
accordance  with  an  approved 
decommissioning  plan  (DP),  as 
supplemented,  in  August  1994.  All 
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contaminated  waste  generated  during 
the  SNPS  decommissioning  has  been 
removed  from  the  site. 

The  approved  DP,  as  supplemented, 
contained  the  SNPS  Final  Termination 
Survey  Plan  (Plan).  The  Plan  described 
the  methods  used  by  the  licensee  to 
demonstrate  compliance  with  existing 
NRC  unrestricted  release  criteria.  The 
guidelines  used  by  the  Ucensee  for 
residual  radioactivity  at  the  SNPS  are 
consistent  with  the  values  provided  in 
Table  1,  of  Regulatory  Guide  1.86, 
which  establishes  acceptable  residual 
surface  contamination  levels.  NRC 
authorized  alternative  contamination 
limits  for  iron-55  and  tritium  above 
those  specified  in  Regulatory  Guide 
1.86.  These  alternative  criteria  were 
presented  to  the  Commission  in  SECY 
94-145  and  increased  the  allowable 
residual  average  and  maximum  total 
residual  beta  activity  levels  for  iron-55 
and  tritium  from  5000  average  total  and 
15,000  maximum  total  (fixed  plus 
removable)  disintegrations  per  minute 
(dpm)/100  square  centimeters  to 
200,000  average  total  and  600,000 
maximum  total  dpm/100  square 
centimeters,  respectively.  This 
permitted  the  licensee  to  safely  retain 
on  site  major  portions  of  the  reactor 
bioshield  wall  that  did  not  exceed  the 
gamma  dose  rate  criterion  or  the  surface 
contamination  limits  for  other  isotopes, 
but  which  would  have  required  offsite 
disposal  under  the  original  iron-55  and 
tritium  surface  contamination  limits  of 
Regulatory  Guide  1.86.  A  concentration 
limit  for  cobalt-60  in  soil  and  other  bulk 
materials  of  8  picocuries  per  gram  was 
also  established.  An  average  gamma 
dose  rate  criterion  of  5  uR  per  hour 
above  background,  at  a  distance  of  1 
meter  from  indoor  accessible  surfaces, 
was  used.  For  outdoor  surfaces, 
individual  gamma  exposure  rates  are 
not  to  exceed  10  uR  per  hour  above 
background  at  1  meter. 

The  licensee  implemented  a  phased 
approach  to  its  Final  Termination 
Surveys  and  completed  final 
radiological  surveys  in  August  1994. 
These  survey  measurements  were 
verified  by  the  NRC  contractor,  ORISE. 
The  ORISE  confirmatory  surveys 
confirmed  that  the  licensee's 
measurements  meet  the  existing  criteria 
for  unrestricted  release.  Since  the 
existing  unrestricted  release  criteria 
have  been  met,  there  is  no  significant 
radiological  impact  on  the  environment 
fi-om  the  release  of  the  site. 

With  regard  to  potential  non- 
radiological impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  staff  concludes  no  significant  non- 


radiological impacts  are  associated  with 
the  proposed  action. 

In  accordance  with  10  CFR  part  51, 
the  Commission  has  determined  that  the 
issuance  of  this  termination  Order  is 
procedural  in  nature  and  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  The  proposed 
Order  terminates  the  SNPS,  Unit  1. 
Facility  License  No.  NPF-82. 

Alternative  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  environmental  impacts 
associated  with  the  proposed  action, 
any  alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  the  request  for 
termination  of  the  SNPS  License  No. 
NPF-82.  The  NRC  staff  reviewed  the 
request  and  representatives  from  ORISE 
performed  confirmatory  surveys.  The 
staff  consulted  with  the  State  of  New 
York  regarding  environmental  impacts 
of  the  proposed  action,  and  the  State  did 
not  provide  any  comments. 

Finding  of  No  Significant  Impact 

NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action.  Based  on  the  foregoing 
environmental  assessment,  NRC  has 
concluded  that  the  issuance  of  an  Order 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  licensee's  request  to 
terminate  the  SNPC  license  presented  in 
letters  dated  June  27, 1991  (SNRC- 
1818),  and  August  4. 1994  (LSNRC- 
2178);  (2)  the  Commission's  Order 
approving  decommissioning  dated  June 
11,  1992;  (3)  the  licensee's  Termination 
Survey  Final  Report,  Phase  1  (LSNRC- 
2101),  dated  September  30,  1993;  the 
licensee's  Termination  Survey  Final 
Report,  Phase  2  (LSNRC-2144),  dated 
February  4, 1994;  the  licensee's 
Termination  Survey  Final  Report,  Phase 
3  (LSNRC-2173),  dated  June  14,  1994; 
the  licensee's  Termination  Survey  Final 
Report,  Phase  4  (LSNRC-2184),  dated 
October  12,  1994;  and  (4)  the  ORISE 
Final  Confirmatory  Reports  dated  July 
1993,  September  1994,  and  February 
1995.  These  documents  are  aveiilable  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Shoreham  Wading  River  Public  Library, 
Route  25A,  Shoreham,  NY  11786. 
Copies  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 


DC  20555,  Attention:  Director,  Division 
of  Waste  Management. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  April,  1995 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

|FR  Doc.  95-8705  Filed  4-7-95;  8:45  am) 
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Decommissioning  of  the  Depleted 
Uranium  Impact  Area  of  the  Jefferson 
Proving  Ground,  Madison,  IN;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Conduct  a 
Scoping  Process 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS), 

conduct  a  scoping  process  for  the  EIS, 

and  conduct  a  scoping  meeting. 

SUMMARY:  The  NRC  intends  to  prepare 
an  Environmental  Impact  Statement  for 
the  decommissioning  of  the  depleted 
uranium  (DU)  impact  area  (the  Delta 
Impact  Area)  of  the  Jefferson  Proving 
Ground  (JPG),  Madison,  Indiana.  The 
DU  impact  area  was  used  by  the  U.S. 
Army,  during  the  period  of  1983-1994, 
to  perform  testing  of  DU  projectiles  and 
munitions  in  accordance  with  NRC 
License  No.  SUB-1435.  The  U.S.  Army 
has  requested  an  exemption  (under  10 
CFR  40.14)  from  NRC  requirements  in 
10  CFR  40.4  to  allow  termination  of  the 
license  with  land  use  restrictions  on  the 
Delta  Impact  Area.  This  notice  is  to 
inform  the  public  and  any  concerned 
parties  of  NRC's  intent  to  prepare  an  EIS 
in  conjunction  with  this  proposed 
action  and  to  conduct  a  scoping  process 
that  will  include  a  pubhc  scoping 
meeting. 

DATES:  Written  comments  on  matters 
covered  by  this  notice  received  by  June 
9,  1995  will  be  considered  in 
developing  the  scope  of  the  EIS 
Comments  received  after  this  H^:?  ^\  ill 
be  considered  if  it  is  practi  ^  '  to  do  so, 
but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  A  public 
scoping  meeting  will  be  held  at  the 
Madison  Junior  High  School  cafetori  an 
located  on  701  Eighth  Street,  Madison, 
Indiana.  The  scoping  meeting  will  be 
held  on  April  26, 1995.  from  7  to  10 
p.m. 

ADDRESSES:  Written  comments  on  the 
matters  covered  by  this  notice  or  the 
scoping  meeting  should  be  sent  to: 
Rules  Review  and  Directives  Branch, 
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U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Hand  deliver 
comments  to  11545  Rockville  Pike. 
Rockville,  Maryland  20852.  between 
7:45  a.m.  and  4:15  p.m.,  on  Federal 
workdays. 

The  scoping  meeting  will  be  held  on 
April  26, 1995,  at  7  p.m.,  in  the 
cafetorium  of  the  Madison  Junior  High 
School,  701  Eighth  Street,  Madison, 
Indiana,  47250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boby  Eid,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Washington,  DC 
20555.  Telephone:  (301)  415-5811. 

SUPP1.EMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
(NRC)  has  the  statutory  responsibility 
under  the  Atomic  Energy  Act  of  1954, 
as  amended,  for  protection  of  pubUc 
health  and  safety  and  the  environment 
related  to  the  use  of  source,  byproduct, 
and  special  nuclear  material.  Part  of  this 
responsibility  is  to  ensure  safe  and 
timely  decomoussioning  of  the  nuclear 
facilities  which  NRC  licenses.  This 
responsibility  includes  providing 
guidance  to  licensees  on  how  to  plan  for 
and  prepare  their  sites  for 
deconunissioning. 

[Decommissioning,  as  defined  in  the 
NRCs  regulations  in  10  CFR  40.4,  for 
example,  means  to  remove  nuclear 
facilities  safely  from  service  and  to 
reduce  residual  radioactivity  to  a  level 
that  permits  release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license.  Once  licensed  activities  have 
ceased,  licensees  are  required,  in 
existing  NRC  regulations,  to 
decommission  their  facilities  so  that 
their  licenses  can  be  terminated  and  the 
property  can  he  released  in  accordance 
with  NRC  requirements.  Radioactive 
materials  in  buildings,  equipment,  soil, 
groundwater,  and  surface  water 
resulting  from  the  licensed  operation 
need  to  be  reduced  to  acceptably  low 
levels  that  illow  the  property  to  be 
released.  Licf^sees  must  then 
demonstrate  by  a  site  radiological 
survey  that  residual  radioactive  material 
in  all  facilities  and  environmental 
'.'dia  has  been  properly  reduced  or 
HliinTited  and  that,  except  for  any 
5  jsidual  radioactive  material  found  to  be 
acceptable  to  remain  at  the  site, 
radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 


Ne«d  for  Proposed  Action 

The  Jefferson  Proving  Ground  (JPG)  is 
currently  listed  in  the  NRCs  Site 
Decommissioning  Management  Plan 
(SDMP)  because  it  contains  a  relatively 
extensive  amount  of  soil  contaminated 
with  DU.  In  addition,  the  residual  DU 
contamination  could  potentially  cause 
contamination  of  groundwater  and 
surface  water  onsite.  The  JPG  site  covers 
55,264  acres  that  were  used  to  evaluate 
and  test  ammunition  and  components 
from  1941  to  1994.  An  extensive  portion 
of  the  site  contains  unexploded 
ordnance  (UXO)  from  testing.  A  portion 
of  the  site  was  used,  from  1983  to  1994, 
for  testing  of  depleted  uranium  (DU) 
penetrators  and  DU  munitions  in 
accordance  with  the  NRC  license 
granted  to  the  U.S.  Department  of  the 
Army,  Jefferson  Proving  Ground,  on 
December  16.  1983.  The  Army  received, 
stored,  and  fired  DU  munitions  at  the 
site.  Approximately  100,000  kg  of  DU 
penetrators  were  fired  from  three 
positions  designated  J.  500  center,  and 
K5.  The  majority  of  DU  penetrators 
(89.000  kg)  were  fired  from  the  500 
center  position. 

The  DU  impact  area  (Delta  Impact 
Area)  is  the  area  where  DU  penetrators, 
or  their  fragments,  eventually  stopped 
after  t)eing  fired  from  one  of  the  three 
positions  several  miles  down  range. 
This  area  constitutes  approximately 
3,000  acres  located  in  the  south-central 
portion  of  JPG.  In  addition  to  the 
penetrators,  the  area  also  contains 
abimdant  UXOs  &t)m  testing  ordnance 
that  did  not  contain  uranium.  The  DU 
penetrators  were  fired  at  "soft"  targets 
(e.g.,  cloth)  and  eventually  came  to  rest 
on  top  of  or  in  the  soil.  Some  of  the 
penetrators  are  embedded  in  trees  or 
were  deposited  in  streams  on  the  site. 
Many  of  the  penetrators  remained  intact 
and  appear  as  straight  or  bent  metal 
rods.  Some  fraction  of  the  penetrators 
probably  fragmented  upon  impact  into 
rocks,  soil,  and  trees.  The  Army  was 
able  to  recover  around  30,000  kg  of  the 
fired  DU.  DU  penetrators  (un-fired  and 
recovered)  were  stored  in  buildings  and 
facilities  at  the  site  located  south  of  JPG 
firing  line. 

The  Army  is  currently  the  owner  of 
the  JPG  site.  However,  in  accordance 
with  the  Defense  Authorization 
Amendments  and  Base  Realignment  and 
Closure  Act  of  1988  (Public  Law  100- 
526).  the  Army  is  required  to  close  JPG 
no  later  than  September  30. 1995. 

As  part  of  the  mandatory  closure  of 
JPG.  the  Army  informed  the  NRC.  in  a 
letter  dated  February  16.  1995,  of  its 
intent  to  terminate  tJiat  portion  of  the 
license  for  all  areas  located  south  of  JPG 
firing  line  in  a  manner  consistent  with 


the  unrestricted  reuse  criteria  in 
accordance  with  10  CFR  40.42.  The 
Army  has  performed  remediation  and 
decontamination  activities  in  buildings 
and  facilities  south  of  the  firing  line  and 
has  recently  submitted  a  final 
radiological  survey  report,  which  is 
currently  under  review  by  NRC  staff. 
NRC  intends  to  conduct  a  confirmatory 
survey  of  that  portion  of  the  site  prior 
to  removing  it  from  the  license  and 
releasing  it  for  unrestricted  use. 

The  Army  also  requested  an 
exemption  (under  10  CFR  40.14)  &t)m 
the  requirements  to  allow  termination  of 
the  hcense  and  release  of  the  DU  impact 
area  with  restrictions  on  future  land  use. 
This  request  was  based  upon  a  potential 
high  risk  due  to  the  presence  of  high 
concentrations  of  UXOs  in  the  DU 
impact  area,  the  risks  associated  with 
accidental  detonation  of  the  UXOs  in 
any  remediation  activity  to  recover  the 
DU  penetrators,  the  high  cost  of 
remediation,  and  the  potential  for 
environmental  damage.  The  Army  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  are  currently  discussing 
potential  inclusion  of  approximately 
47.000  acres  of  JPG  site  into  the 
National  Wildlife  Refuge  System,  which 
would  encompass  the  Delta  Impact  Area 
containing  the  DU  penetrators.  The 
Army  has  indicated  its  belief  that  the 
restricted  termination  of  the  Delta 
Impact  Area  would  be  compatible  with 
the  future  use  of  the  land  as  a  wildlife 
refuge. 

The  Array  has  performed 
environmental  monitoring  of  soil, 
surface  water,  and  groundwater  in  and 
around  the  Delta  Impact  Area. 
Environmental  samples  were  collected 
semi-annually  or  quarterly  from  such 
environmental  media.  More  recently, 
the  Army  conducted  a  scoping  survey  of 
the  E)elta  Impact  Area.  The  Army 
removed  DU  penetrators  that  could  be 
safely  detected  and  collected  during  the 
scoping  survey.  Detailed 
characterization  (e.g.,  sampling  and 
radiological  analysis)  of  subsurface  soil 
of  the  DU  Impact  Area  was  not 
conducted  due  to  a  possible  risk  fit>m 
the  UXOs. 

The  NRC  has  determined  that 
approval  of  the  Army's  request  would 
constitute  a  major  federal  action  and, 
therefore,  warrants  prepwation  of  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  NRCs  implementing  requirements 
in  10  CFR  part  51.  The  Army's  request 
for  an  exemption  without  any  further 
remediation  or  cleanup,  may  involve 
radiological  and  non-radiological  risks 
to  humans  and  the  environment 
resulting  from  direct  exposure  to  DU 


material  on  site  or  from  subsequent 
migration  of  DU  via  groundwater  or 
surface  water.  In  addition,  this  action 
may  constitute  an  irretrievable 
commitment  of  land  resources 
dedicated  for  specific  iise  due  to  the 
presence  of  DU  contamination  onsite. 

An  estimated  70,000  kg  of  DU  is  ! 

currently  present  in  the  impact  area. 
The  DU  exists  in  and  on  the  soil  as 
uranium  metal  or  as  contaminated  soil. 
The  DU  may  also  be  leaching  to  some 
extent  from  the  penetrators  and 
migrating  into  soil  around  the 
penetrators.  The  concentration  of  DU  in 
the  soil  is  expected  to  exceed  NRCs 
current  criteria  for  allowing  release  of 
sites  for  unrestricted  use.  These  criteria 
are  listed  in  NRCs  SDMP  Action  Plan 
(57  FR  13389;  April  16,  1992).  As 
described  in  the  1992  Action  Plan,  the 
criteria  are  applied  on  a  site-specific 
basis  with  emphasis  on  attaining 
residual  contamination  levels  that  are  as 
low  as  is  reasonably  achievable 
(ALARA).  Further,  potential 
contamination  of  surface  water  and 
groundwater  cannot  be  excluded  at  this 
stage.  In  order  for  the  NRC  to  approve 
termination  of  the  license  with  land  use 
restrictions  or  other  institutional 
controls,  the  NRC  must  ensure  that  the 
public  and  environment  will  be  suitably 
protected  both  now  and  in  the  future. 

In  addition  to  the  issues  discussed 
above  that  fall  under  NRCs  jurisdiction, 
there  are  other  environmental  issues 
associated  with  the  decommissioning  of 
JPG  that  are  regulated  by  other  agencies 
(e.g.,  the  Indiana  State  Department  of 
Environmental  Management,  the  U.S. 
Environmental  Protection  Agency 
(EPA)).  EPA  and  the  State  of  Indiana  are 
involved,  for  example,  in  overseeing  the 
investigation  and  potential  remediation 
of  hazardous  and  non-radiological 
contamination  on  site.  The  scoping 
process  and  EIS  will  not  only  aid  NRC 
in  reaching  decisions  about  the 
decommissioning  of  JPG,  but  should 
also  be  useful  to  other  agencies  and 
stakeholders  involved  or  affected  by 
NRC  decommissioning  decisions. 

Description  of  Proposed  Action 

The  proposed  action  would  involve 
termination  of  the  license  and  releasing 
the  Delta  Impact  Area  with  land  use 
restrictions,  without  performing  any 
additional  remediation  of  contaminated 
media.  The  impact  area  would  be  used, 
at  least  for  the  foreseeable  future,  as  a 
wildlife  refuge.  Appropriate 
institutional  controls  would  be  imposed 
to  ensure  the  durability  of  the  land  use 
restrictions.  These  may  involve  a  variety 
of  measures,  such  as  environmental 
monitoring,  fencing,  patrolling,  and 
posting  the  area. 


Preparation  of  an  Environmental 
Impact  Statement 

Under  the  NEPA,  Federal  agencies 
must  consider  the  effect  of  their  actions 
on  the  environment.  Section  102(1)  of 
NEPA  requires  that  the  policies, 
regulations,  and  public  laws  of  the 
United  States  be  interpreted  and 
administered  in  accordance  with  the 
policies  set  forth  in  NEPA.  It'is  the 
intent  of  NEPA  to  have  Federal  agencies 
incorporate  consideration  of 
environmental  issues  into  their 
decisionmaking  processes.  NRC 
regulations  implementing  NEPA  are 
contained  in  10  CFR  part  51.  To  fulfill 
NRCs  responsibilities  under  NEPA,  the 
NRC  intends  to  prepare  an  EIS  that  will 
analyze  the  environmental  impacts  of 
the  proposed  action,  as  well  as 
environmental  impacts  of  alternatives  to 
the  proposed  action  and  the  costs 
associated  with  both  the  proposed 
action  and  the  alternatives.  All 
reasonable  alternatives  to  the  proposed 
action  will  be  analyzed.  The  planned 
scope  of  the  EIS  includes  consideration 
of  radiological  and  non-radiological 
(e.g.,  UXOs)  impacts  associated  with  the 
alternative  actions. 

This  notice  announces  the  NRCs 
intent  to  prepare  an  EIS.  The  principal 
intent  of  the  EIS  is  to  provide  a 
document  describing  environmental 
consequences  of  the  proposed  action 
and  alternatives.  The  document  will 
inform  the  Agency's  decisionmakers  in 
reviewing  the  licensee's  remediation 
proposal  and  request  for  an  exemption 
for  the  restricted  release  of  the  DU 
impact  area  at  JPG. 

The  Scoping  Process 

The  Commission's  regulations  in  10 
CFR  part  51  contain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  an  EIS.  In  accordance 
with  10  CFR  51.26,  whenever  the  NRC 
determines  that  an  EIS  will  be  prepared 
in  connection  with  a  proposed  action, 
NRC  will  publish  a  notice  of  intent  in 
the  Fedeal  Register  stating  that  an  EIS 
will  be  prepared  and  will  conduct  an 
appropriate  scoping  process.  In 
addition,  this  scoping  process  may 
include  a  public  scoping  meeting.  NRC 
also  describes,  in  10  CFR  51.27,  the 
content  of  the  notice  of  intent  and 
requires  that  the  notice  describes  the 
proposed  action  and  also,  to  the  extent 
that  sufficient  information  is  available, 
the  possible  alternatives.  The  notice  of 
intent  should  also  describe  the  proposed 
scoping  process,  including  the  role  of 
participants,  whether  written  comments 
will  be  accepted,  and  whether  a  public 
scoping  meeting  will  be  held. 


In  accordance  with  10  CFR  51.26  and 
51.27,  the  proposed  action  and  possible 
alternative  approaches  are  discussed 
below.  The  role  of  participants  in  the 
scoping  process  for  thi3  EIS  includes  the 
following: 

(1)  Participants  may  attend  and 
provide  oral  or  written  comments  on  the 
proposed  action  and  possible 
alternatives  at  the  public  scoping 
meeting  at  the  Madison  Junior  High 
School  cafetorium,  701  Eighth  Street, 
Madison,  IN,  on  April  26,  1995,  from  7 
p.m.  to  10  p.m.;  and 

(2)  The  Commission  will  also  accept 
written  comments  on  the  proposed 
action  and  alternatives.  Written 
comments  should  be  submitted  by  June 
9,  1996,  and  should  be  sent  to:  Rules 
Review  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Hand  deliver 
comments  to  11545  Rockville  Pike, 
Rockville,  Maryland  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

According  to  10  CFR  51.29,  the 
scoping  process  is  to  b>e  used  to  address 
the  topics  which  follow.  Ptirticipants 
may  make  written  comments,  or  verbal 
comments  at  the  scoping  meeting,  on 
the  following  (current  preliminary  NRC 
staff  approaches  with  regard  to  each 
topic  are  included  for  information): 

(a)  Define  the  Proposed  Action  To  Be 
the  Subject  of  the  EIS 

The  proposed  action  and  alternatives 
are:  (1)  Restricted  release  without 
remediation,  (2)  Partial  DU  remediation, 
(3)  Complete  DU  remediation,  and  (4) 
Islo  Action.  NRC  will  consider  the 
designated  "No  Action"  alternative  for 
comparison  with  the  other  alternatives. 

(b)  Determine  the  Scope  of  the  EIS  and 
the  Significant  Issues  To  Be  Ancdyzed  in 
Depth 

The  NRC  is  proposing  to  analyze  the 
costs  and  impacts  associated  with  the 
proposed  action  and  the  proposed 
alternative  decommissioning 
approaches.  The  following  outline  of  the 
EIS  reflects  the  current  NRC  staff  views 
on  the  scope  and  major  topics  to  be 
dealt  with  in  the  EIS: 

Proposed  Outline:  Environmental  Impact 
Statement: 

Abstract 

Executive  Summary 

Table  of  Contents 

1.  Introduction 

1.1  Background 

1.2  F*iirp>ose  and  Need  for  Proposed 
Action 

1.3  Description  of  Proposed  Action 

1.4  Approaches  in  Preparation  of  the 
Draft  EIS 


18158 


Federal  Register  /  Vol.  60,  No.  68  /  Monday.  April  10.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  68  /  Monday.  April  10.  1995  /  Notices 


18159 


1.5     Structure  of  the  Draft  EIS 

2.  AltemativM  including  the  Proposed 
Action 

2.1  Factors  Considered  in  Evaluating 
Alternatives 

2.2  Alternatives 

2.3  Regulatory  Compliance 

3.  Affected  Environment 

3.1  Introduction 

3.2  Description  of  the  JPG  DU  Impact 
Area 

3.3  Land  Use 

3.4  Geology/Seismicity 

3.5  Meteorology  and  Hydrology 

3.6  Ecology 

3.7  Socioeconomic  Characteristics 

3.8  Radiation 

3.9  UXOs 

3.10  Cultural  Resources 

3.11  Other  Environmental  Featiires 

4.  Decommissioning  Alternatives  Analyzed 
and  Method  of  Approach  for  the  Analysis 

4.1  General  Information  on  Approach  and 
Method  of  Analysis  of  Decommissioning 
Alternatives 

4.2  Alternatives  Considered — Each  of  the 
alternatives  represents  an  alternative 
decommissioning  approach. 

(a)  Alternative  1 ,  Restricted  Release 
without  DU  Remediation  [Licensee's 
Proposed  Action).  The  Delta  Impact  Area 
would  be  released  with  land  use  restrictions 
compatible  with  the  use  of  the  area  as  a 
wildlife  refuge.  The  depleted  uranium 
contamination  would  be  allowed  to  remain 
on  site  in  the  Delta  Impact  Area  in  excess  of 
NRC's  radiological  criteria  for 
decommissioning  (e.g.,  35  picoCuries  DU  per 
gram  of  soil).  Additional  remediation  of  the 
DU  contamination  would  not  be  required. 
Appropriate  institutional  controls  would  be 
imposed  to  ensure  the  durability  of  the  land 
use  restrictions.  These  may  involve  a  variety 
of  measures,  such  as  environmental 
monitoring,  fencing,  patrolling,  and  [wsting 
the  area. 

(b)  Alternative  2.  Partial  DU  Remediation. 
The  top  one  foot  of  the  soil  in  the  Delta 
Impact  Area  would  be  remediated  to  remove 
DU  contamination  in  excess  of  NRC's 
radiological  criteria  for  decommissioning. 
Any  radioactive  waste  generated  in  the 
remediation  would  be  disposed  of  at  a 
licensed  disposal  facility  for  low-level 
radioactive  waste.  Institutional  controls 
would  be  imposed  to  restrict  access  to  the 
Delta  Impact  Area:  these  controls  would  be 
compatible  with  the  future  intended  use  of 
the  area  as  a  wildlife  refuge,  as  described  in' 
proposed  action  (i): 

(c)  Alternative  3.  Complete  DU 
Remediation.  The  soil  and  othijf 
environmental  media  (e.g.,  vegetation, 
surface  water)  in  the  Delta  Impact  Area 
would  be  remediated  to  remove  DU 
contamination  in  excess  of  NRC's 
radiological  criteria  for  decommissioning. 
Any  radioactive  waste  generated  in  the 
remediation  would  be  disposed  of  at  a 
licensed  disposal  facility  for  low-level 
radioactive  waste.  Institutional  controls 
would  not  be  necessary  to  prevent 
unacceptable  radiological  risks  to  the  public 


because  the  DU  contamination  would  be 
suitably  reduced  in  accordance  with  NRC 
requirements  in  the  Delta  Impact  Area. 
However,  some  controls  may  still  be 
necessary  to  protect  against  the  hazards 
associated  with  the  UXOs: 

(d)  Alternative  4,  No  Action.  The  DU 
contamination  would  be  allowed  to  remain 
onsite  in  its  present  configuration  without 
additional  remediation  or  land  use 
restrictions.  This  alternative  is  being 
included  for^he  purpose  of  comparison 
between  the  benefits  and  impacts  associated 
with  the  other  alternatives. 
4.3    Methods  of  Analysis  of  Alternatives 

(a)  Define  a  range  of  alternatives: 

(b)  Evaluate  the  alternatives  with  respect 
to: 

(1)  The  incremental  impact  to  workers, 
members  of  the  public,  and  the 
environment,  both  radiological  and  non- 
radiological,  resulting  from  each 
alternative,  and 

(2)  The  costs  associated  with  each 
regulatory  alternative. 

(c)  Perform  a  comparative  evaluation  of  the 
alternatives  based  on  the  impacts  and 
costs  of  each  alternative  from  4.3(b). 

5.  Environmental  Consequences,  Monitoring, 
and  Mitigation 

5.1  Remediation  Consequences 

5.2  Monitoring  Programs 

5.3  Mitigation  Measures 

5.4  Unavoidable  Adverse  Environmental 
Impacts 

5.5  Relationship  between  Short-Term 
Uses  of  the  Environment  and  Long-Term 
Productivity 

5.6  Irreversible  and  Irretrievable 
Commitments  of  Resources 

6.  Costs  and  Benefits  Associated  with 
Deconuniaai«ning  Alternative* 

6.1  General 

6.2  Quantifiable  Socioeconomic  Impacts 

6.3  The  Benefit-Cost  Summary 

6.4  Staff  Assessment 

7.  List  of  Preparers 

8.  List  of  Agencies.  Organizations,  and 
Persons  Receiving  Copies  of  the  DraA  EIS 

9.  References 

Appendix  A — Reserved  for  Conunents  on 

DEIS 
Appendix  B — Results  of  Scoping  Process 

(c)  Identify  and  Eliminate  From  Detailed 
Study  Issues  which  Are  Not  Significant 
or  Peripheral,  or  Those  Which  Have 
Been  Covered  by  Prior  Environmental 
Review 

The  NRC  has  not  yet  eliminated  any 
nonsignificant  issues.  However,  NRC  is 
considering  elimination  of  the  following 
issues  from  the  scope  of  this  EIS 
because  they  have  previously  analyzed 
in  a  Generic  Environmental  Impact 
Statement  (GEIS)  (NUREG-0586)  and 
included  in  an  earlier  loilemaking  (53 
FR  24018;  June  28,  1988): 

(i)  Planning  necessary  to  conduct 
decommissioning  operations  in  a  safe 
manner; 


(ii)  Assurance  that  sufficient  funds  are 
available  to  pay  for  decommissioning; 

(iii)  The  time  period  in  which 
decommissioning  should  be  completed: 
and 

(iv)  Whether  facilities  should  not  be 
left  abandoned,  but  instead  be 
remediated  to  appropriate  levels. 

In  addition,  requirements  were 
recently  established  in  a  separate 
rulemaking  regarding  timeliness  of 
decommissioning  for  licensed  facilities 
regulated  under  10  CFR  Farts  30,  40, 
and  70  (59  FR  36026;  July  15,  1994). 
NRC  also  recently  proposed  estabhshing 
radiological  criteria  for 
decommissioning,  which  are  supported 
by  a  draft  GEIS  (NUREG-1496,  59  FR 
43200,  August  22,  1994). 

(d)  Identify  any  Environmental 
Assessments  ofEISs  Which  Are  Being  or 
Will  Be  Prepared  That  Are  Related  but 
Are  Not  Part  of  the  Scope  of  This  EIS 

An  Environmental  Assessment  on  the 
timeliness  of  decommissioning  has  been 
prepared  as  part  of  a  sepeirate 
rulemaking  on  decommissioning 
timeliness  (59  FR  36026;  July  15,  1994). 
NRC  is  presently  developing  a  GEIS 
(NUREG-1496)  to  support  the 
rulemaking  which  will  establish  generic 
radiological  criteria  for 
decommissioning  (59  FR  43200;  August 
22,  1994).  In  addition,  NRC  is  presently 
developing  EISs  for  decommissioning 
sites  owned  by  the  Shieldalloy 
Metallurigical  Corporation  in 
Cambridge,  OH,  and  Newfield,  NJ;  and 
Babcock  and  Wilcox  Shallow  Land 
Disposal  Area,  Paries  Tovkrnship,  PA. 

The  Army  has  prepared  a  Final 
Environmental  Impact  Statement  on  the 
transfer  of  JPG's  mission  to  Yuma 
Proving  Ground,  near  Yuma,  AZ 
(Closure  of  Jefferson  Proving  Ground, 
Indiana  and  Realignment  to  Yuma 
Proving  Ground,  Arizona — Environment 
Impact  Statement  (September,  1991)).  In 
addition,  the  Army  also  prepared  a  Draft 
EIS  for  Disposal  and  Reuse  of  JPG, 
which  was  recently  announced  in  the 
Federal  Register  and  is  currently  under 
public  review  (60  FR  15542;  March  24, 
1995). 

(e)  Identify  Other  Envirorunental  Review 
or  Consultation  Requirements  Related  to 
the  Proposed  Action 

NRC  will  consult  with  other  Federal, 
state,  and  local  agencies  that  have 
jurisdiction  over  the  decommissioning 
of  the  JPG.  For  example,  NRC  has 
already  been  coordinating  its  reviews  of 
decommissioning  actions  with  EPA,  the 
State  of  Indiana,  the  U.S.  Fish  and 
Wildlife  Service,  and  other 
governmental  agencies.  NRC  anticipates 
continued  consultation  with  other 


agencies,  as  appropriate,  during  the 
development  of  the  EIS. 

(f)  Indicate  the  Relationship  Between 
the  Timing  of  the  Preparation  of 
Environmental  Analysis  and  the 
Commission 's  Tentative  Planning  and 
Decision  Making  Schedule 

NRC  intends  to  prepare  and  issue  for 
public  comment  a  draft  EIS  in  early 
1996.  The  comment  period  would  be  for 
90  days.  The  final  EIS  is  scheduled  for 
publication  in  the  late  1996.  This 
schedule  may  be  impacted  by  the 
availabihty  and  adequacy  of  information 
about  the  site.  Subsequent  to 
completion  of  the  final  EIS,  the  NRC 
would  review  and  act  on  a  license 
amendment  from  the  licensee  requesting 
authorization  for  decommissioning  the 
site.  This  could  include  review  of  the 
decommissioning  plan  as  required  in  10 
CFR  40.42(c)(2),  depending  upon  the 
outcome  of  the  EIS. 

(g)  Describe  the  Means  by  Which  the  EIS 
Will  Be  Prepared 

NRC  will  prepare  the  draft  EIS 
according  to  the  requirements  in  10  CFR 
Part  51.  Specifically,  in  accordance  with 
10  CFR  51.71,  the  draft  EIS  will 
consider  comments  submitted  to  NRC  as 
part  of  the  scoping  process  and  will 
include  a  preliminary  analysis  which 
considers  and  balances  the 
environmental  and  other  effects  of  the 
proposed  action  and  the  alternatives 
available  for  reducing  or  avoiding 
adverse  environmental  and  other  effects, 
as  well  as  any  benefits  of  the  proposed 
action,  including  the  environmental, 
economic,  technical,  and  other  benefits. 

The  EIS  will  be  prepared  by  the  NRC 
staff  NRC  may  rely,  to  some  extent,  on 
the  other  NEPA  documents  prepared  by 
the  Army  in  support  of  the  transfer  of 
the  JPG  mission  and  the  intended  reuse 
of  JPG  after  closure.  NRC  may  also  seek 
some  technical  assistance  from  one  or 
more  contractors  (e.g.,  a  national 
laboratory),  if  there  is  a  need  for  such 
support.  In  addition,  NRC  anticipates 
requesting  specific  information  ftxjm  the 
licensee  to  support  pref>aration  of  the 
EIS  (e.g.,  available  envir^Mimental 
monitoring  data,  risk  assessment  for  the 
DU  contamination,  and  UXO  risks  and 
costs  for  remediation).  Any  information 
received  from  the  licensee  related  to  the 
EIS  will  be  available  for  public  review, 
unless  the  information  is  protected  fixim 
public  disclosure  in  accordance  with 
NRC  requirements  in  10  CFR  2.790. 

In  the  scoping  process,  participants 
are  invited  to  speak  or  submit  written 
comments,  as  noted  above,  on  any  or  all 
of  the  areas  described  above.  In 
accordance  with  10  CFR  51.29,  at  the 
conclusion  of  the  scoping  process,  NRC 


will  prepare  a  concise  summary  of  the 
determinations  and  conclusions 
reached,  including  the  significant  issues 
identified,  and  will  send  a  copy  to  each 
participant  in  the  scoping  process  as 
well  as  place  this  information  in  the 
NRC's  Public  Document  Room. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  April  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission, 
Michael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  95-8704  Filed  4-7-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35558;  File  No.  SR-CBOE- 
94-40] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  the  Three  Business 
Day  Settlement  of  Securities 
Transactions 

March  31,  1995. 

On  November  7, 1994,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  The 
proposed  rule  change  will  amend 
CBOE's  rules  to  provide  for  three 
business  day  settlement  of  securities 
transactions.  The  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  on 
December  29, 1994  to  solicit  comment 
from  interested  persons. ^  No  comments 
were  received.  This  order  approves  the 
proposal. 

I.  Description 

On  Jime  7,  1995,  the  standard 
settlement  time  frame  for  most 
securities  transactions  will  be  shortened 
from  five  business  days  after  the  trade 
date  ("T+5")  to  three  business  days  after 
the  trade  date  ["T+3").^  The  proposal 


amends  certain  provisions  of  CBOE's 
rules  consistent  with  a  T+3  settlement 
cycle.  These  amendments  will  become 
effective  on  the  same  date  as  Rule  1 5c&- 
1.* 

The  proposed  rule  change  will  amend 
Chapter  XXX  (Stocks,  Warrants  and 
Other  Securities)  and  Chapter  XXXI 
(Approval  of  Securities  for  Original 
Listing)  to  reflect  a  three  business  day 
settlement  cycle.  The  settlement  time 
frame  for  regular  way  transactions  for 
stocks  and  warrants  contained  in  Rules 
30.12  (a)(3),  30.31(a),  and  31.40  will  be 
amended  to  refer  to  the  three  business 
day  settlement  standard.  Rules 
30.12(a)(4)  and  30.31(a)(iii)  will  be 
amended  to  provide  that  seller's  option 
trades  may  not  settle  in  less  than  four 
business  days.  Rule  30.31(b),  concerning 
bids  and  offers  in  rights  to  subscribe, 
will  be  amended  to  eliminate  the 
reference  to  the  fourth  and  fifth  business 
day  preceding  the  final  day  for 
subscription.  Rule  30.34fb)  and  (c)  will 
be  amended  to  change  references  to  the 
five  final  business  days  for  trading  in 
warrants  and  the  fifth  business  day 
preceding  the  expiration  of  a  class  of 
warrants  to  the  three  final  business  days 
and  the  third  business  day.  Rule 
12.3(b)(l)(C)(l)(iv),  concerning  the 
margin  requirements  for  a  call  option 
contract,  also  will  be  amended  to  refer 
to  the  third  business  day  prior  the  date 
on  which  a  right  to  exchange  or  convert 
expires. 

Rules  30.32(a),  31.22(f),  and  31.42 
contain  provisions  setting  forth  ex-rights 
or  ex-dividend  dates  [i.e..  the  dates 
when  stocks  trade  without  rights  or 
dividends).  All  references  to 
transactions  in  stocks  being  ex-dividend 
or  ex-rights  on  the  fourth  business  day 
preceding  the  record  date  will  be 
changed  to  the  second  business  day 
preceding  the  record  date.  For 
transactions  when  the  record  date 
occurs  on  a  day  other  than  a  business 
day,  the  stock  vdll  be  traded  ex-divided 
on  ex-rights  on  the  third  preceding 
business  day  rather  than  on  the  fifth 
preceding  business  day. 

Four  rules  dealing  with  customer 
margin  requirements  also  will  be 
amended.  Consistent  with  Regulation 
T.s  Rules  21.25(a),  23.13(a),  24.11(a). 


>  15  U.S.C.  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  No.  35137 
(December  22.  1994),  59  FR  67355. 

'  On  October  6, 1993.  the  Commission  adopted 
Rule  15c6-l  under  the  Act.  which  establishes  T+3 
instead  of  T+S  as  the  standard  settlement  time 
frame  for  most  broker-dealer  transactions.  Securities 
Exchange  Act  Release  No.  33023  (October  6.  1993). 
58  FR  52891.  The  rule  becomes  effective  June  7, 
1995.  Securities  Exchange  Act  Release  No.  34952 
(November  9.  1994),  59  FR  59137. 


*  The  transition  from  five  day  settlement  to  tliree 
day  settlement  will  occur  over  a  four  day  period. 
Friday.  June  2.  will  be  the  last  trading  day  with  five 
business  day  settlement.  Monday.  June  5.  and 
Tuesday,  June  6,  will  be  trading  days  with  four 
business  day  settlement.  Wednesday.  June  7,  will  be 
the  first  trading  day  with  three  business  day 
settlement.  As  a  result,  trades  from  June  2  and  June 
5  will  settle  on  Friday.  June  9.  Trades  from  June  6 
and  June  7  will  settle  on  Monday.  June  12. 

'  12  CFR  200  1-2(X).19  (1994).  as  amended.  59  FR 
53565  (October  25.  1994). 
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and  30.51(a)  currently  require  that 
initial  margin  deposits  be  made  within 
seven  full  business  days  after  the  date 
on  which  a  transaction  giving  rise  to  a 
margin  requirement  is  effected.  Rule 
21.25(a)  also  requires  that  all  long 
options  must  be  paid  in  full  within 
seven  business  days  after  the  purchase 
date.  Rule  21.25(e)  provides  that  no 
margin  is  required  in  respect  of 
government  security  options  carried  in 
a  short  position  if  the  customer  provides 
a  custodial  or  Treasury  security  escrow 
receipt  or  letter  of  guarantee  within 
seven  business  days.  Regulation  T  was 
recently  amended  to  revise  the  time 
limit  within  which  a  customer  margin 
call  must  be  satisfied  to  "the  number  of 
business  days  in  the  standard  settlement 
cycle  in  the  United  States  •   *   •  plus 
two  business  days.""  Accordingly,  all 
the  time  frames  discussed  above  will  be 
shortened  to  five  business  days. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  and,  therefore,  is 
approving  the  proposal.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  6(b)(5)  ^  of  the 
Act  which  requires  that  the  rules  of  an 
exchange  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  cletuing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Currently,  the  rules  of  CBOE  and 
other  self-regulatory  organizations 
control  the  time  frame  for  settlement  of 
securities  transactions.  On  June  7,  1995, 
the  new  settlement  cycle  of  T-t-3  will  be 
established,  as  mandated  by  the 
Commission's  Rule  15c6-l.  As  a  result, 
CBOE's  current  rules  establishing  a  T+5 
settlement  cycle  will  be  inconsistent 
with  Commission  rules.  This  proposal 
will  amend  CBOE's  rules  to  harmonize 
them  with  a  T+3  settlement  cycle. 

The  Commission  believes  that  the 
benefits  of  a  three  day  settlement  cycle, 
as  outlined  in  the  release  adopting  Rule 
15c6-l.  apply  equally  to  CBOE's 
proposed  rule  change.*  With  a  T+3 
settlement  cycle,  fewer  unsettled  trades 
will  be  subject  to  credit  and  market  risk, 
and  there  will  be  less  time  between 
trade  execution  and  settlement  for  the 


value  of  those  trades  to  deteriorate.*  By 
reducing  risk  to  the  system,  the 
proposed  rule  change  furthers 
protection  of  investors  and  the  public 
interest.  CBOE's  rules  will  assist  the 
transition  to  a  T+3  cycle  by  providing 
guidelines  for  related  matters  such  as 
ex-dates.  Thus,  the  proposed  rule 
chfmge  is  consistent  with  fostering 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
and  settling  transactions  in  securities 
and  of  perfecting  the  mechanism  of  a 
free  and  open  market. 

in.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-f4-40)  be  and  hereby  is 
approved,  effective  June  7,  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  9S-8665  Filed  4-7-95;  8:45  am] 
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[Release  No.  34-35551;  File  No.  SR-PSE- 
95-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange,  Inc.,  Relating  to  Its  Rules  on 
Short  Interest  Reporting 

March  30.  1995. 

Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  •  and 
Rule  19b— 4  thereimder,  ^  notice  is 
hereby  given  that  on  February  22.  1995, 
the  Pacific  Stock  Exchange,  Inc.  ("FSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


*See  Federal  Reserve  Syitem  Release,  Docket  No. 
R-0840  (October  18.  1994).  59  FR  53565. 
M5U.S.C  78f(b)(5)  (1988). 
■  See  suprv  note  7. 


*T)ie  adopting  release  stated,  "the  value  of 
securities  positions  can  change  suddenly  causing  a 
market  participant  to  default  on  unsettled  positions. 
Because  the  markets  are  interwoven  through 
common  members,  default  at  one  clearing 
corporation  or  by  a  major  market  participant  or  end- 
user  could  trigger  additional  failures,  resulting  in 
risk  to  the  national  clearance  and  settlement 
system."  Id. 

">  17  CFR  200.30-3(a)(12)  (1994). 

'15U.S.C.  78s  (b)(l  1(1988). 

»  17  CFR  240.196-4  (1994). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  make  a 
technical  amendment  to  its  rules  on 
short  interest  reporting  to  allow 
members  and  member  organizations  for 
which  the  Exchange  is  the  designated 
examining  authority  ("DEA")  to  report 
their  "short"  positions  to  self-regulatory 
organizations  other  than  the  Exchange. 
The  text  of  the  proposed  rule  change  is 
as  follows,  wherein  additions  are 
italicized: 

Rule  2.6(f) — No  change. 

Commentary 

.01     No  Change. 

.02    Members  and  member 
organizations  for  which  the  Exchange  is 
the  DEA  need  not  report  "short" 
positions  to  the  Exchange  as  provided  in 
Commentary  .01  if  such  member  or 
member  organization  has  made 
arrangements,  satisfactory  to  the 
Exchange,  to  report  such  positions  to 
another  self-regulatory  organization. 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  thr  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  111  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  27, 1995,  the  Commission 
approved  a  rule  change  proposal  of  the 
Exchange  that  requires  members  and 
member  organizations  for  which  the 
Exchange  is  the  DEA  to  report  certain 
"short"  positions  to  the  Exchange.  '  The 
Exchange  is  proposing  an  amendment  to 


'  See  Exchange  Act  Release  No.  35287  (January 
27.  1995),  60  FR  6743  (February  3.  1995). 
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that  rule  change  to  allow  such  members 
and  member  organizations  to  report 
their  "short"  positions  to  self-regulatory 
organizations  other  than  the  Exdiange. 

Specifically,  the  Exchange  is 
proposing  to  add  a  new  Commentary  .02 
to  Rule  2.6(f)  to  provide  that  members 
and  member  organizations  for  which  the 
Exchange  is  the  DEA  need  not  report 
short  positions  to  the  Exchange  as 
provided  in  Rule  2.6(f),  Commentary 
.01.  if  such  member  or  member 
organization  has  made  arrangements, 
satisfactory  to  the  Exchange,  to  report 
such  positions  to  another  self-regulatory 
organization. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
protect  investors  and  the  public  interest, 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vfi\h  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifdi  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  FSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-95-08 
and  should  be  submitted  by  May  1, 
1995. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  PSE's 
proposal  to  adopt  an  interpretation  to  its 
short  interest  position  reporting  rules 
permitting  a  member  to  report  such 
positions  to  another  self-regulatory 
organization,  pursuant  to  an 
arrangement  satisfactory  to  the 
Exchange,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  die  Act.*  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public.  Further,  the  Commission  notes 
that  the  Exchange  has  represented  that, 
as  the  Designated  Examining  Authority 
("DEA"),  the  Exchange  will  review 
compliance  with  its  short  interest  rules 
during  each  oversight  examination. 
Such  examinations  are  conducted  on  a 
regular  basis  pursuant  to  the  Exchange's 
status  as  DEA.  Finally,  the  Exchange's 
financial  compliance  office  will  modify 
its  examination  module  to  ensure  that 
the  examiner  checks  for  compliance 
with  the  short  interest  reporting  rules.^ 

The  Commission  believes  that  the  FSE 
proposal  to  adopt  Commentary  .02  as 
outlined  above  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  in  that  it 
should  facilitate  the  efficient  reporting 
of  short  interest  positions  without 
imposing  an  undue  burden  upon  broker- 
dealers. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of  the 
proposal  is  appropriate  in  order  to  allow 
the  PSE  to  ensure  compliance  with  the 
short  position  reporting  rules 
implemented  as  of  March  1,  1995. 
Further,  the  new  short  position 


reporting  procedure  was  noticed 
previously  in  the  Federal  Register  for 
the  full  statutory  period  and  the 
Commission  did  not  receive  any 
comments  on  it.^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  ^  that  the  proposed  rule 
chemge  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

[FR  Doc.  95-8666  Filed  4-7-95;  8:45  am) 
BILUNG  COO€  8010-01-M 


[Release  No.  34-35553;  File  No.  SR-Amex- 

94-67] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  Standard 

March  31,  1995. 

On  December  23,  1994,  the  American 
Stock  Exchange,  Inc.  ("Amex")  filed  a 
proposed  rule  change  (File  No.  SR- 
Amex-94-57)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
January  12,  1995,  to  soHcit  comments 
from  interested  persons. ^  The 
Commission  received  one  written 
comment.3  As  discussed  below,  this 
order  approves  the  proposed  rule 
change. 

I.  Description 

In  October  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act 
which  will  become  effective  June  7, 
1995.*  The  rule  establishes  three 
business  days  after  the  trade  date 
("T+3"),  instead  of  five  business  days 
("T+5"),  as  the  standard  settlement 
cycle  for  most  securities  transactions. 
Several  of  the  Amex's  rules  are 
interrelated  with  the  T+5  settlement 
time  frame.  The  purpose  of  the 
proposed  rule  change  is  to  amend 
Amex's  rules  consistent  with  a  T+3 


"15  U.S.C.  78f(b)(5)  (1988). 

'Conversation  between  David  Semak  &  Michael 
Pierson.  PSE,  and  Amy  Bilbija,  Commission,  on 
March  24,  1995.  The  Exchange  also  indicated  that, 
currently,  there  is  only  one  member  firm  that  will 
fall  under  the  purview  of  the  proposed  amendment. 
The  Exchange  anticipates  that  only  in  rare 
occasions  other  members  will  need  to  make  the 
arrangements  provided  for  in  the  proposed  rule 
change. 


*  See  Securities  Exchange  Act  Release  No.  35146 
(December  23,  1994).  60  FR  518  (January  4,  1995). 

M5  U.S.C.  78s(b)(2)  (1988). 

•17  CFR  200.30-3(a)(12)  (1994). 

'15  U.S.C.  §  78s(b)  (1988). 

2  Securities  Exchange  Act  Release  No.  35197 
Oanuary  6,  1995),  60  FR  3007. 

'  Letter  from  h.  Howard  Edelstein,  President 
Electronic  Settlements  Group.  Thomson  Trading 
Services,  Inc.,  to  Jonathan  G.  Katz.  Secretary, 
Commission  (January  30.  1995). 

*  Securities  Exchange  Act  Release  Nos.  33023 
(October  6.  1993).  58  FR  52891  (adopting  Rule 
15c6-l)  and  34952  (November  9,  1994).  59  FR 
59137  (changing  the  effective  date  from  June  1. 
1995,  to  June  7.  1995). 
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settlement  standard  for  securities 
transactions. 

Rule  124(c)  specifies  the  delivery  date 
for  regular  way  transactions  which  will 
be  shortened  to  T+3.  The  references  to 
a  seller's  option  delivery  to  be  made  not 
less  than  six  business  days  after  the 
trade  date  contained  in  Rules  124(d)  and 
205C(2)  will  be  changed  to  not  less  than 
four  business  days. 

Rules  17(b)  and  179(a)  will  require 
that  all  transactions  and  orders  entered 
on  a  specialist's  book  in  an  issue  of 
rights  shall  be  made  "next  day"  during 
the  three  business  days  preceding  the 
final  day  for  dealings  in  an  issue  of 
rights.  Rules  17(c)  and  179(b)  will 
require  all  transactions  and  orders 
entered  on  a  specialist's  book  in 
warrants  shall  be  made  for  cash  during 
the  three  final  business  days  for  trading 
in  such  issue.  Rule  179(c)  will  require 
an  order  in  an  expiring  equity  securities 
entered  on  a  specialist's  book  to  be  for 
"next  day"  delivery  during  the  final 
three  business  days  preceding  the  final 
day  for  trading. 

■The  proposal  will  shorten  by  two  days 
the  time  frames  contained  in  Rule 
423(4)  for  delivery  of  agent  instructions 
with  respect  to  receipt  versus  payment 
("RVP")  or  delivery  versus  payment 
("DVP")  customer  transactions.  The 
proposal  will  shorten  by  two  days  the 
time  frames  contained  in  Rule  830  for 
the  ex-divident  period  and  the  ex-rights 
period  (if  the  terms  of  the  subscription 
are  known  sufficiently  in  advance)  for 
.stock  transactions  not  made  in  cash.  In 
addition,  the  proposal  eliminates  the 
separate  ex-dividend  and  ex-right 
periods  for  transfers  outside  of  New 
York. 

Rule  858  directs  settlement  in 
contracts  in  bonds  dealt  in  "and 
interest."  The  proposal  will  amend  Rule 
858  to  provide  that  with  respect  to 
seller's  option  contracts,  there  shall  be 
added  to  the  contract  price  interest  on 
the  principle  amount  at  the  rate 
specified  in  the  bond,  which  shall  be 
computed  up  to  but  not  including  the 
day  when  delivery  would  have  been  due 
if  the  contract  had  been  made  "regular 
way." 

Rule  862  will  require  that  the  return 
of  loans  of  securities  must  be  made  on 
the  third  business  day  following  the  day 
on  which  notice  is  given.  Rule  866  will 
require  a  loein  of  securities  to  be 
deliverable  on  the  third  business  day 
following  the  day  of  the  loan  unless 
otherwise  agreed  to  by  the  parties.  Rule 
882  will  require  that  a  seller  deliver  to 
the  buyer  a  due-bill  for  dividends  or 
rights  to  subscribe  within  three  days 
after  the  record  date  if  a  security  is  sold 
before  it  is  ex-dividend  or  ex-rights  and 
delivery  is  made  after  the  record  date. 


The  references  in  Rule  882  to  the 
equivalent  New  York  record  date  will  be 
eliminated. 

Amex  has  requested  that  the  proposed 
rule  change  become  effective  on  the 
same  date  as  Rule  15c6-l.'  Rule  15c6- 
1  is  scheduled  to  become  elective  on 
June  7,  1995.  The  transition  from  T+5 
settlement  to  T+3  settlement  will  occur 
over  a  four  day  period." 

II.  Written  Comment 

The  Commission  received  one 
comment  letter  from  Thomson  Trading 
Services,  Inc.  ("Thomson")  suggesting 
that  additional  regulatory  changes  may 
be  necessary  to  implement  T+3 
settlement.^  Thomson  believes  that  the 
Amex  should  amend  Rule  423(5)  which 
requires  the  use  of  the  facilities  of  a 
securities  depository  for  confirmation 
and  acknowledgement  of  all  depository- 
eligible  transactions. 

in.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act.* 
Specifically,  Section  6(b)(5)  states  that 
the  rules  of  the  exchange  must  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processmg  information.  Amex's  rules 
and  other  self-regulatory  organizations' 
rules  currently  establish  the  standard 
time  frame  for  settlement  of  securities 
transactions.  On  June  7.  1995.  the  new 
settlement  cycle  of  T+3  will  be 
established,  as  mandated  by  the 
Commission's  Rule  15c6-l.  As  a  result, 
the  Amex's  current  rules  providing  for 
a  T+5  settlement  cycle  will  be 
inconsistent  with  Commission  rules. 
This  proposal  will  amend  the  Amex's 
rules  to  harmonize  them  with  a  T+3 
settlement  cycle. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  reducing  the  risk  to 
clearing  corporations,  their  members, 
and  public  investors  which  is  inherent 


'  Latter  from  Ivonne  Nagy,  Special  Counsel, 
Amex.  to  Michele  Bianco,  Attorney.  Office  of 
Securities  Processing,  Division  of  Market 
Regulation,  Commission  (December  30,  1994). 

'Friday.  June  2,  will  be  the  last  trading  day  with 
five  business  day  settlement.  Monday.  |une  S,  and 
Tuesday,  )une  6,  will  be  trading  days  with  four 
business  day  settlement.  Wednesday,  June  7,  will  be 
the  first  trading  day  with  three  business  day 
settlement.  As  a  result,  trades  from  )une  2  and  June 
5  will  settle  on  Friday,  |une  9.  Trades  bx>m  |une  6 
and  June  7  will  settle  on  Monday,  |une  12. 

'  Letter  from  P.  Howard  Edelstein.  President, 
Electronic  Settlement  Group,  Thomson  Trading 
Services,  Inc.,  to  Jonathan  G.  Katz,  Secretary. 
Conunisaion  (January  30,  1995). 

•15U.S.C.  78f(198«). 


in  settling  securities  transactions.  The 
reduction  of  the  time  period  for 
settlement  of  most  securities 
transactions  will  correspondingly 
decrease  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time.  Thus  fewer  unsettled 
trades  will  be  subject  to  credit  and 
market  risk,  and  there  will  be  less  time 
between  trade  execution  and  settlement 
for  the  value  of  those  trades  to 
deteriorate.* 

While  the  Thomson  letter  supports 
the  Amex's  efforts  to  shorten  the 
settlement  cycle  for  securities 
transactions.  Thomson  believes  that  the 
Amex  should  amend  Rule  423(5),  which 
requires  the  use  of  the  facilities  of  a 
securities  depository  for  the 
confirmation  and  acknowledgement  of 
all  DVP  and  RVP  depository-eligible 
transactions.  The  Commission  believes 
that  the  issue  raised  by  the  Thomson 
letter  need  not  be  resolved  prior  to  the 
approval  of  the  proposed  rule  change. 
Discussions  regarding  Thomson's 
concerns  are  underway  among  the 
Commission,  Thomson,  DTC,  and  the 
Securities  Industry  Association.  The 
Commission  will  continue  to  work  with 
the  industry  to  address  Thomson's 
concerns.  However,  if  the  proposed  rule 
change  is  not  approved  prior  to  the  June 
7,  1995,  effective  date  of  Rule  15c6-l, 
the  Amex  rules  will  conflict  with  the 
Commission  Rule  15c6-l. 

The  Thomson  letter  suggests  that 
approval  of  the  proposed  rule  change 
without  amendments  to  Rule  423  raises 
competitive  concerns.  Under  the  Act, 
the  Commission's  responsibility  is  to 
balance  the  perceived  anticompetitive 
effects  of  a  regulatory  policy  or  decision 
against  the  purpose  of  the  Act  that 
would  be  advanced  by  the  policy  or 
decisions  and  the  costs  associated 
therewith.  The  Commission  notes  that 
the  anticompetitive  effects  pointed  to  by 
Thomson,  if  in  fact  there  are  any 
anticompetitive  effects,  are  not  caused 
by  the  proposed  rule  change  approved 
by  this  order  but  rather  by  an  existing 
Amex  rule.  The  Commission  is 
reviewing  Thomson's  claim  but  does  not 
believe  that  approval  of  this  proposal 
will  itself  create  any  burdens  on 
competition.  Moreover,  as  discussed 
above,  the  rule  advances  fundamental 
purposes  under  the  Act.  namely  the 


"The  adopting  release  stated,  "the  value  of 
securities  positions  can  change  suddenly  causing  a 
market  participant  to  default  on  unsettled  positions. 
Because  the  markets  are  interwoven  through 
common  members,  default  at  one  clearing 
corporation  or  by  a  major  market  participant  or  end- 
user  could  trigger  additional  bilures  resulting  in 
risk  to  the  national  clearance  and  settlement 
system."  Securities  Exchange  Act  Release  No. 
33023  (October  6,  1993).  58  FR  52891. 


efficient  clearance  and  settlement  of 
securities. 

rV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  Amex's  proposal 
is  consistent  with  Section  6  of  the  Act.'" 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-94-57)  be  and  hereby  is 
approved,  effective  June  7,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-8709  Filed  4-7-95;  8:45  am) 
BtLUNG  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  May  17, 
1995,  from  9  am  through  4  pm,  at  the 
U.S.  Small  Business  Administration,  7th 
Floor,  633  17th  Street,  Denver,  Colorado 
80202. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  members, 
staff  of  the  SBA,  or  others  present. 

For  further  information,  write  or  call 
Mary  Ann  Holl.  SBA.  4th  Floor.  409  3rd 
Street  SW..  Washington.  DC  20416, 
telephone  202/205-7302. 
Dorothy  A.  Overal, 
Director,  Office  of  Advisory  Council. 
|FR  Doc.  95-8700  Filed  4-7-95;  8:45  am) 
BILLING  CODE  8025-01-M 


Houston  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Houston  District 
Advisory  Coimcil  will  hold  a  public 
meeting  on  Thursd&y,  April  27.  1995  at 
1:30  p.m.  in  the  SBA  Conference  Room. 
9301  Southwest  Freeway.  Suite  550. 
Houston.  Texas  77074-1591.  to  discuss 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Melton  Wilson,  Jr..  District  Director. 
U.S.  Small  Business  Administration. 
9301  Southwest  Freeway,  Suite  550, 


'"15U.S.C.  §78f(1988). 

"  15  U.S.C  §78s(b)(2)  (1988). 

"17CFR2OO.30(a)(12)  (1994). 


Houston,  Texas  77074-1591.  (713)  773- 
6500. 

Dated:  April  4.  1995. 
Dorothy  A.  Overal,  » 

Director,  Office  of  Advisory  Council. 
[FR  Doc.  95-8699  Filed  4-7-95;  8:45  am) 

BILUNG  COOE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Eagle  Canyon  Airlines, 
Inc.,  for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  95-4-8)  Docket  50073. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  tinding  Eagle  Canyon 
Airlines,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 

DATf  S:  Persons  washing  to  file 
objections  should  do  so  no  later  than 
April  19.  1995. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
50073  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  PL-401).  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. (202)  366-2340. 

Dated:  April  4,  1995. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  95-8698  Filed  4-7-95;  8:45  am] 

BILUNG  COOE  491 0-62 -P 


Office  of  Commercial  Space 
Transportation 

LEO  Market  Assessment 

Notice  is  hereby  given  of  an 
assessment  of  the  low  earth  orbit  (LEO) 
space  market  that  wdll  be  undertaken  by 
the  Office  of  Commercial  Space 
Transportation  (OCST)  of  the 
Department  of  Transportation  (DOT). 
This  assessment  will  be  an  update  to  a 
prior  study  of  the  LEO  market  that 


OCST  conducted  in  February  1994, 
which  was  completed  on  the  basis  of 
information  collected  at  a  public 
meeting  on  February  10, 1994,  and 
through  private  submittals.  As  with  the 
former  study,  DOT  is  undertaking  the 
assessment  in  support  of  its 
participation  in  various  interagency 
working  groups  on  space  transportation 
and  the  efforts  by  the  Office  of  the 
United  States  Trade  Representative 
(USTR)  to  negotiate  and/or  monitor 
compliance  with  commercial  space 
launch  trade  agreements  between  the 
U.S.  and  various  economies-in- 
transition  (EITs)  offering  commercial 
;pace  launch  services. 

In  order  to  complete  the  current 
assessment,  DOT  is  again  seeking  data 
from  interested  parties  that  would  assist 
in  defining  LEO  launch  requirements 
and  in  projecting  future  space 
transportation  needs  to  support  market 
demands.  Specifically,  OCST  is 
interested  in  obtaining  projections  of  the 
number  of  LEO  payloads  that  will  be 
launched  between  the  years  1995-2010, 
as  well  as  assessments  of  the  types  of 
services  that  may  result  irora  LEO 
satellites  and  their  applications  (e.g., 
remote  sensing,  mobile 
communications).  OCST  is  also 
interested  in  obtaining  short  and  long- 
range  projections  of  the  potential 
revenues  that  may  be  generated  by  these 
space-based  systems.  For  purposes  of 
this  study.  LEO  can  be  considered  to 
include  Medium  Earth  Orbit  (MEO) 
requirements  as  well  (e.g.,  proposed 
communications  satellite  constellations 
in  MEO). 

At  the  present  time,  DOT  does  not 
plan  to  hold  a  public  meeting  to  discuss 
new  developments  in  the  LEO  market. 
Rather,  the  process  for  collecting 
information  shall  rely  on  written 
submissions,  which  can  be  provided  to 
DOT  by  any  interested  party. 
Submissions  designated  as  proprietary 
will  be  treated  confidentially.  Due  to  the 
immediate  need  for  this  data  to  support 
the  various  DOT  and  interagency  efforts, 
written  submissions  should  be  provided 
as  quickly  as  possible,  and  no  later  than 
noon  on  April  24,  1995,  to  the  Office  of 
Commercial  Space  Transportation, 
Room  5415.  400  Seventh  Street.  SW., 
Washington.  DC  20590  or  by  fax  to  (202) 
366-72CC.  Additional  information  may 
be  obtained  by  contacting  Ms.  Patti 
Grace  Smith  at  (202)  366-8960  or 
Richard  W.  Scott.  Jr.  at  (202)  366-2936. 

Dated:  April  5,  1995. 
Patti  Grace  Smith. 

Associate  Managing  Director.  Office  of 
Commercial  Space  Transportation. 
[FR  Doc.  95-8837  Filed  4-6-95;  11:35  ami 
BILLING  COOE  4»1»-e2-P 
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Federal  Aviation  Administration 

Civil  Tlltrotor  Development  Advisory 
Committee  Infrastructure 
Subcommittee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 
Infrastructure  Subcommittee  that  will  be 
held  on  April  27-28.  1995  at  the 
headquarters  of  die  Airport  Council 
International  located  at  1775  K  Street 
NW.  Suite  500.  Washington  DC  20006. 
The  meeting  will  begin  at  9:00  a.m.  on 
the  27th  and  conclude  by  1:00  p.m.  on 
the  28th. 

The  agenda  for  the  Infrastructure 
Subcommittee  meeting  will  include  the 
following: 

(1)  Briefings  on  assumptions  and 
results  of  the  CTRDAC  economic 
analysis. 

(2)  Review  and  discussion  of  the 
Subcommittee  draft  executive  summary. 

(3)  Review  the  Infrastructure 
Subcommittee  work  plans,  schedule  and 
assumptions. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Karen 
Braxton  on  202-267-9451.  Attendance 
is  open  to  the  interested  public,  but 
limited  to  space  available.  With  the 
approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
"  at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Karen  Braxton  at  least  three  days 
prior  to  the  meeting.  Issued  in 
Washington.  DC,  April  3. 1995. 
Richard  A.  Weisa, 

Designated  Federal  Official.  Civil  Tiltrotor 
Development  Advisory  Committee. 

|FR  Doc.  95-a766  Filed  4-7-95;  8:45  am] 

BILUNO  COM  4«ie-13-M 


Civil  Tiltrotor  Development  Advisory 
Committee  Economics  Subcommittee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Uw  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 
Economics  Subcommittee  that  will  be 
held  on  April  17. 1995  in  Cambridge, 
MA,  at  the  Volpe  National 


Transportation  Systems  Center 
(VNTSC),  55  Broadway.  Kendall  Square, 
in  the  Executive  Conference  Center, 
12th  Floor.        , 

The  meeting  will  begin  at  9:30  a.m. 
and  conclude  by  3:00  p.m. 

The  Agenda  for  the  third  Economics 
Subcommittee  meeting  will  include  the 
following: 

(1)  Review  and  discussion  on  the  draft 
executive  summary  of  the  economics 
report. 

(2)  Review  of  assumptions. 

(3)  Review  of  schedule  and  work 
plans. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Karen 
Braxton  on  202-267-9451  by  April  13. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Karen  Braxton  at  least  three  days 
prior  to  the  meeting.  Issued  in 
Washington,  DC.,  April  4, 1995. 
Richard  A.  Waiaa, 

Designated  Federal  Official,  Civil  Tiltrotor 
Development  Advisory  Committee. 
IFR  Doc.  95-8768  Filed  4-7-95;  8:45  am) 

BILUNO  OOOC  4t10-13-M 


Aviation  Rulemaldng  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATES:  The  meeting  will  be  held  on 
April  28.  1995,  at  9:00  a.m.  Arrange  for 
oral  presentations  by  April  20,  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  Suite  801,  1400  K  Street, 
NW.  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathy  Ball.  Aircraft  Certification 
Service  (AIR-1).  800  Independence 
Avenue.  SW.  Washington.  DC  20591, 
telephone  (202)  267-8235. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  April  28.  1995.  at  the  General 
Aviation  Manufactures  Association. 
Suite  801,  1400  K  Street,  NW, 
Washington,  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Op>ening  Remarks 

•  Working  Group  Reports 
Delegation  System — A  special 

presentation  on  Delegation  Options 
ELT 
Parts 

Production  Certification 
ICPTF 

•  Review  of  Action  Items 

•  New  Business 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  April  20,  1995,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  IXI.  on  April  3. 
1995. 

Daniel  P.  Salvano. 

Assistant  Executive  Director  for  ARAC 
Aircraft  Certification  Procedures. 

[PR  Doc.  95-8769  Filed  4-7-95;  8:45  am) 
BILLMG  CODE  4t10-13-M 


National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Protection  Standard; 
Volkswagen  of  America,  Inc. 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  in  full  the 
petition  of  Volkswagen  of  America.  Inc. 
(VW)  for  an  exemption  from  the  parts- 
marking  requirements  of  the  vehicle 
theft  protection  standard  for  a  high-theft 
car  line  whose  nameplate  and  effective 
model  year  is  confidential.  This  petition 
is  granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  car  line  as  standard 


equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with 
(confidential)  model  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives.  NHTSA,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPt-EMENTARY  INFORMATION:  On 
December  13, 1994.  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  received  a  petition  dated 
December  7, 1994,  from  Volkswagen  of 
America.  Inc.  (VW)  requesting  an 
exemption  from  the  theft  protection 
standard  for  a  car  line  for  the 
(confidential)  model  year.  The 
nameplate  of  the  car  line  is  confidential. 
The  petition  was  submitted  pursuant  to 
49  CFR  part  543.  Exemption  From 
Vehicle  Theft  Protection  Standard,  and 
requested  an  exemption  from  parts 
marking  based  on  the  installation  of  a 
theft  deterrent  device  as  standard 
equipment  for  the  car  line.  The  petition 
filed  by  VW  is  complete,  as  required  by 
49  CFR  543.7,  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§  543.6.  In  a  letter  dated  January  12, 
1995,  NHTSA  granted  the  petitioner's 
request  for  confidential  treatment  of 
certain  information,  including  the 
identity  of  the  nameplate  of  the  car  line. 

In  its  petition,  VW  provided  a 
detailed  description  of  the  identity, 
design  and  location  of  the  components 
of  the  antitheft  device  for  the  car  line, 
including  diagrams  of  the  components 
and  their  location  in  the  vehicle.  VW 
stated  that  the  system  incorporates  an 
alarm  system  that  is  comparable  to  other 
alarm  systems  for  which  NHTSA  has 
granted  exemptions.  The  system 
protects  the  hood,  the  trunk  lid  and  all 
doors  of  the  vehicle,  and  the  radio.  In 
addition,  it  includes  an  engine  starter 
interrupt  feature.  VW  stated  that  its 
antitheft  system  is  similar  to  the  one 
used  as  standard  equipment  on  Toyota. 
Lexus,  Nissan  and  Mazda  car  lines. 

The  device  is  designed  to  facilitate  or 
encourage  its  activation  by  motorists. 
The  antitheft  device  control  unit  is 
activated  by  turning  the  key  in  either  of 
the  front  door  locks  to  the  lock  position 
and  holding  the  key  in  the  lock  position 
for  at  least  one-half  second. 

The  activated  condition  is  indicated 
by  a  short  "beep"  signal  from  the  alarm 
system  horn.  The  device  will  be  armed 
0.2  seconds  after  activation  if  the  hood, 
the  vehicle  doors  and  the  trunk  are 
properly  closed.  If  a  door,  hood,  or  the 


trunk  is  left  open  when  the  door  key  is 
turned  to  the  lock  position,  the  starter 
interrupt  feature  is  activated,  but  the 
alarm  system  will  only  be  armed,  and 
the  short  "beep"  on  the  alarm  horn  will 
only  sound,  when  the  door,  hood  or 
trunk  that  had  been  left  open  is  closed. 
If  an  opened  door,  hood  or  trunk  is  not 
closed  within  one  minute  after  the  key 
is  turned  in  either  of  the  front  door 
locks,  the  system  will  arm  to  protect  all 
of  the  closed  areas;  and  if  the  open  area 
is  subsequently  closed,  it  will  be 
protected  as  well. 

This  line  is  equipped  with  a  power 
door  locking  system.  All  the  doors  and 
the  trunk  lock  will  be  locked 
automatically  when  the  key  is  turned  to 
the  lock  position  in  either  front  door. 
Once  the  vehicle  antitheft  system  has 
been  activated,  entry  into  the  vehicle  is 
accomplished  by  turning  the  key  in 
either  front  door  lock  to  the  spring- 
loaded  open  position  once  and  releasing 
it.  This  will  deactivate  the  alarm  system 
and  will  unlock  only  the  door  being 
operated.  Turning  the  key  in  either  front 
door  lock  to  the  open  position  a  second 
time  within  four  seconds  of  the  first 
turn  will  deactivate  the  alarm  system 
and  will  imlock  all  the  doors  and  the 
trunk.  When  the  trunk  "unlocks"  the  lid 
does  not  open  until  the  lock  cyUnder  is 
pressed. 

If  any  violation  of  protected  areas 
occurs  once  the  system  has  been 
activated,  the  alarm  horn  (mounted  in 
the  front  hood  area)  will  sound  and  the 
hazard  warning  flashers  will  actuate. 
Also,  the  starter  interrupt  feature  will 
prevent  the  vehicle  from  starting. 

The  sounding  of  the  horn  and  the 
actuation  of  the  hazard  warning  flashers 
continues  for  a  duration  of  165  seconds. 
A  subsequent  attempt  will  reactivate  the 
system  for  another  165  seconds.  The 
antitheft  device  sensors  aie  located  in 
the  trunk  key  cylinder.  Once  the  key  has 
been  inserted  the  antitheft  device  is 
deactivated.  However,  closing  the  trunk 
lid  reactivates  the  system. 

The  control  module  for  the  antitheft 
system  is  located  in  the  instrument 
.  panel  assembly  and  is  accessible  only 
from  inside  the  vehicle  after  removal  of 
the  instnunent  panel  components.  The 
alarm  system  horn  is  located  in  the 
plenum  area  under  the  hood  and  is 
difficult  to  reach  imless  the  plenum 
cover  is  removed.  The  vehicle  hood 
latch  may  be  released  only  from  inside 
the  vehicle.  The  door,  trunk  and  engine 
hood  contact  switches  are  all 
inaccessible  unless  the  door  panels  are 
removed  or  the  hood  or  the  trunk  are 
opened. 

The  power  circuit  to  the  starter  motor 
is  interrupted  when  the  alarm  system  is 
armed.  If  the  antitheft  device  is 


activated  from  any  of  the  protected  areas 
or  if  the  ignition  switch  is  tirnied  on  in 
an  unauthorized  e^ort  to  start  the 
vehicle,  the  system  will  prevent  the 
engine  from  being  started. 

The  doors  are  protected  through  the 
interior  light  door  contact  switch. 
Should  an  attempt  be  made  to  enter  the 
vehicle  through  one  of  the  doors,  the 
antitheft  device  is  activated.  The  engine 
hood  and  trunk  lid  are  protected 
through  sensors  located  in  the  contact 
switch.  Should  these  components  be 
violated,  the  alarm  will  be  activated.  For 
VW-installed  radios,  the  alarm  is 
activated  if  an  attempt  is  made  to 
separate  the  radio  from  the  instrument 
panel  while  the  alarm  is  activated. 

The  starter  interrupt  is  also  activated 
when  one  of  the  protected  areas  is 
breached.  Should  a  thief  attempt  to  start 
the  vehicle  by  any  means  other  than  a 
key,  the  engine  will  be  immobilized. 

V\V  addressed  the  reUability  and 
durabihty  of  the  antitheft  system  by 
providing  information  on  the  tests  that 
were  conducted  on  the  device.  The 
system  has  been  tested  prior  to 
production  release  for  specifications 
which  require  compliance  with  VW 
standards  for  electrical  and  electronic 
assembly  operating  requirements,  for 
durability,  thermal  and  mechanical 
shock  resistance  and  electromagnetic 
capability.  The  applicable  test 
procedures  are:  VW  801  01 — Electrical 
and  Electronic  Assemblies  in  Motor 
Vehicles.  Standardized  General  Test 
Conditions;  VW  820  66— 
Electromagnetic  Compatibility  of 
Electronic  Components;  and  VW  821 
66 — Electromagnetic  Compatibility  of 
Electronic  Components  in  Vehicles, 
Externally  Radiated  Interferences. 

In  discussing  why  it  believes  that  the 
antitheft  device  will  be  effective  in 
reducing  and  deterring  motor  vehicle 
theft.  VW  noted  that  its  antitheft  device 
is  comparable  to  that  used  on  the  Mazda 
RX-7,  Mitsubishi  Galant,  Nissan  300ZX, 
and  Toyota  Cressida  and  Supra.  It  stated 
that  all  of  these  lines  have  experienced 
reduced  theft  rates  since  installing  the 
system,  and  provided  an  analysis  of  the 
theft  rates  for  these  vehicles  based  on 
theft  data  published  by  NHTSA.  That 
analysis  showed  that  the  Mazda  RX-7 
experienced  a  74  per  cent  decrease  in  its 
theft  rate  from  1984  to  1989  and  the 
Mitsubishi  Galant  experienced  a  50  per 
cent  decrease  for  the  same  period.  It  also 
showed  a  53  per  cent  decrease  for  the 
Nissan  300ZX  from  1983  to  1989,  and  a 
10  per  cent  decrease  for  the  Toyota 
Cressida  and  a  74  per  cent  decrease  for 
the  Toyota  Supra  for  that  time  period. 

The  agency's  review  of  the  theft  data 
for  these  vehicle  lines  shows  results 
consistent  with  VW's  analysis.  The  car 
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lines  listed  above  have  experienced  an 
overall  63  per  cent  decline  in  theft  rate 
firom  MY  1987  to  MY  1992. 

NHTSA  believes  that  there  is 
substantial  evidence  that  the  antitheft 
device  that  will  be  installed  on  the  car 
line  that  is  the  subject  of  this  notice  will 
likely  be  as  effective  in  reducing  motor 
vehicle  theft  as  compliance  with  the 
theft  prevention  standard  (49  CFR  part 
541).  The  VW  system  will  provide  all  of 
the  five  types  of  performance  listed  in 
Section  543.6(a)(3):  promoting 
activation;  attracting  attention  to  the 
efforts  of  an  unauthorized  person  to 
enter  or  move  a  vehicle  by  means  other 
than  a  key:  preventing  defeat  or 
circumventing  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durabiUty  of  the  device. 

As  required  by  49  U.S.C.  section 
33106(c)(2)  and  49  CFR  543.6(a)(4).  the 
agency  also  finds  that  Volkswagen  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
the  information  VW  provided  about  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
tests  conducted  by  VW  for  the  antitheft 
device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  car  line  that  is  the 
subject  of  this  notice  in  whole  from  the 
requirements  of  49  CFR  part  541. 

If  VW  decides  not  to  use  the 
exemption  for  this  car  line,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  the  car  line  must  be 
fully  marked  according  to  the 
requirements  of  49  CFR  541.5  and  541.6 
(marking  of  major  components  and 
replacement  parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  the  theft  prevention 
standard.  The  statute  clearly  invites 
such  a  comparison,  which  the  agency 
has  made  on  the  basis  of  the  limited 
data  available.  With  implementation  of 
the  requirements  of  the  "  Anti  Car  Theft 
Act  of  1992."  NHTSA  anticipates  more 
probative  data  upon  which  comparisons 
may  be  made. 

NHTSA  notes  that  if  VW  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
comptmy  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  under  this  part  and 
equipped  with  the  antitheft  device  upon 


which  that  lines  exemption  is  based. 
Further.  §  543.9(c)(2)  provides  for  the 
submission  of  petitions  "(tjo  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
petition  for  every  change  to  the 
components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore, 
NHTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  April  4.  1995. 
Howard  M.  Smolkin, 
Executive  Director. 
[PR  Doc.  9S-8763  Filed  4-7-95;  8:45  am) 
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Petition  for  Exemption  From  the 
Vehicle  Theft  Protection  Standard; 
Mercedes-Benz  of  North  America,  Inc. 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  Department  of 
Transportation  (NHTSA)  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  in  full  the 
petition  of  Mercedes-Benz  of  North 
America.  Inc.  ("Mercedes")  for 
exemption  of  its  MY  1996  202  ("C- 
Class")  car  line  ft-om  the  f>arts  marking 
requirements  of  the  vehicle  theft 
protection  standard.  This  petition  is 
granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  car  line  as  standard 
equipment,  is  Hkely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts 
marking  requirement. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
1996  model  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION:  On 
November  29,  1994,  Mercedes-Benz  of 
North  America,  Inc.  (Mercedes) 
submitted  a  petition  for  exemption  from 
the  theft  prevention  standard  for  its 


model  year  (MY)  1996  202  car  line  (C- 
Class)  pursuant  to  49  CFR  Fart  543, 
Exemption  From  Vehicle  Theft 
Prevention  Standard,  (59  FR  10756). 
The  petition  submitted  by  Mercedes 
meets  the  general  requirements  for  a 
petition  contained  in  49  CFR  543.5,  and 
the  specific  content  requirements 
of§  543.6.  Therefore,  the  petition  is 
complete  as  required  by  §  543.7. 

In  its  petition,  Mercedes  provided  a 
detailed  description  of  the  identity, 
design  and  location  of  the  components 
of  the  antitheft  device  for  the  car  line, 
including  diagrams  of  the  components 
and  their  location  in  each  vehicle.  The 
system  consists  of  a  central  locking 
system  and  an  engine  starter-interrupt 
function. 

Mercedes  states  that  a  microprocessor 
antitheft  system  featuring  an  electronic 
engine  immobilizer  will  be  installed  as 
standard  equipment  on  all  cars  in  the  C- 
Class  car  line  beginning  in  December 
1994.  The  antitheft  system  will  be 
phased  in  during  MY  1995.  The 
exemption  is  requested  to  begin  with 
MY  1996  since  the  C-Class  line  will 
then  have  this  antitheft  system  as 
standard  equipment.  The  planned 
beginning  of  production  for  the  MY 
1996  C-Class  line  is  mid-September 
1995. 

Mercedes  states  that  the  system  is 
automatically  activated  either  by  using 
the  infrared  remote  control  unit  or  by 
locking  the  vehicle  with  the  standard 
door/ignition  key  at  either  of  the  fttjnt 
door  locks  or  at  the  trunk  lock.  The 
system  is  deactivated  by  the  remote 
control  or  through  the  normal  vehicle 
unlocking  procedure,  when  the  standard 
door/ignition  key  is  turned  in  either  of 
the  front  door  locks  or  the  trunk  lock. 
An  LED  lamp  on  the  radio  flashes  to  call 
attention  to  the  antitheft  system  and 
radio  code  functions. 

The  antitheft  system  of  the  C-Class 
line  for  which  Mercedes  seeks  this 
exemption  does  not  include  a  visual  or 
an  audible  alarm  feature  as  standard 
equipment.  An  enhanced  antitheft 
system  with  an  additional  audible/ 
visual  alarm  is  available  as  an  option. 
Mercedes  stated  that  approximately  51 
percent  of  MY  1994  C-Class  car  fine 
customers  ordered  the  enhanced  version 
of  the  antitheft  system.  Mercedes  also 
pointed  out  that  NHTSA  recently 
granted  full  exemptions  to  two  General 
Motors  car  lines  (based  on  theft  rates) 
which  had  installed  as  standard 
equipment  the  "FASS-KFY"  system 
which  also  does  not  have  a  visual  or 
audible  alarm  function. 

All  the  components  of  the  new  system 
(immobilizer,  battery,  wiring,  wiring 
connections  and  switches)  are  located  in 
areas  inaccessible  from  underneath  the 
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engine  compartment.  Locking  the 
vehicle  with  the  remote  control  or 
mechanical  key  causes  the  infrared 
central  locking  control  unit  to  lock  the 
exterior  locks.  The  infrared  remote 
control  imit  or  the  key  then  provides  a 
coded  signal  that  actuates  the 
immobilizer,  which  prevents  the  vehicle 
from  being  operated  under  its  own 
power.  The  engine  ignition  and  fuel 
systems  are  electronically  shut  dov«i 
and  the  steering  and  shift  lever  are 
mechanically  locked. 

Unlocking  the  vehicle  with  the  remote 
control  or  the  mechanical  key  signals 
the  infrared  remote  central  locking  ujiit 
to  centrally  unlock  the  exterior  lock, 
and  provide  an  enabling  code  which  de- 
energizes  the  immobilizer.  Deactivation 
of  the  immobilizer,  without  unlocking 
the  vehicle  by  using  Ihe  remote  or  key, 
is  prevented  since  no  electrical 
connection  exists  between  the 
mechanical  plungers  and  the  key- 
operated  door  locks.  This  means  that  if 
a  window  is  broken,  Ufting  the  door 
plimger  will  unlock  the  specific  door 
but  will  not  deactivate  the  immobilizer. 
The  interior  central  locking/unlocking 
switch  is  not  connected  to  the 
immobilizer,  ensuring  that  the  vehicle 
cannot  be  inadvertently  immobifized, 
and,  at  the  same  time,  preventing  the 
immobilizer  from  being  defeated  by 
breaking  a  window  and  depressing  the 
interior  switch.  Removing  and  then 
reapplying  battery  power  will  not 
disable  the  immobilizer. 

In  addition  to  the  immobilizer  the  C- 
Class  car  line  has  other  features.  The 
large  diameter  of  the  car  line's  lock 
cylinder  helps  increase  the  resistance  to 
screwdrivers  or  lock-pullers.  Standard 
anti-slim-jim  covers  placed  over  the 
front  and  rear  door  locking  mechanisms 
further  increase  the  vehicle's  resistance 
to  break-in  attempts.  Rear  door  lock/ 
unlock  mechanisms  are  routed  to  make 
the  rods  inaccessible  to  slim-jim  type 
devices.  The  hood  locking  mechanism  is 
shielded  and  the  hood  cable  is  routed  so 
as  to  make  it  inaccessible  from 
underneath  the  vehicle.  The  battery  is 
located  in  the  trunk  compartment, 
preventing  access  from  the  exterior  of 
the  vehicle. 

The  door/ignition  key  is  of  a  unique, 
internal  cut  design  which  is  extremely 
difficult  to  duplicate.  A  copy  of  the  steel 
key  must  be  ordered  directly  from  an 
authorized  Mercedes  dealer  by  using  the 
vehicle  identification  number.  Mercedes 
also  states  that  owner  verification 
measures  are  also  in  place  at 
dealerships.  The  C-Class  vehicle 
includes  a  ratcheting  steering  wheel 
lock  as  standard  equipment.  Instead  of 
the  lock  pin  breaking  completely  when 
forced,  such  as  when  the  wheel  is 


turned  with  a  breaker  bar,  the  C-Class 
line's  steering  wheel  lock  will  yield 
when  the  force  exceeds  a  set  level;  then 
re-lock  itself  automatically  when  the 
force  drops  below  the  set  level.  The  high 
force  level  at  which  the  mechanism  is 
designed  to  yield  effectively  prevents 
the  vehicle  from  being  steered. 

Mercedes  stated  that  the 
microprocessor  control  unit  and  all 
related  system  components  have  been 
subjected  to  a  series  of  design  and 
production  tests.  These  tests  include 
reversed  polarity  tests,  over  and  imder 
voltage  tests,  short  circuit  tests, 
electromagnetic  interference  tests, 
temperature  and  humidity  tests, 
corrosion  tests,  vibration  life  cycle  tests, 
and  drop  impact  tests. 

The  entire  system  utilizes  a 
microprocessor  control  unit  with  built- 
in  self-test  features  which  recognize  and 
exclude  sensor  failures  emd  allow  the 
system  to  be  easily  maintained  out  in 
the  field. 

In  discussing  why  it  believes  that  this 
antitheft  device  wrill  be  as  effective  as 
parts  marking  in  reducing  and  deterring 
motor  vehicle  theft.  Mercedes  states  that 
the  immobiUzer  for  this  theft  deterrent 
system  for  the  C-Class  line  is  an 
improvement  of  the  starter-interlock 
relay  module  which  was  incorporated 
into  the  124  line  (E-Class)  and  the  140 
line  (S-Class).  The  agency  granted  a 
petition  for  exemption  for  the  124  line 
and  the  140  line  was  designated  as  a 
likely  low-theft  line. 

Mercedes  reiterated  that  even  though 
the  antitheft  system  on  the  C-Class  line 
does  not  have  any  audible  or  visual 
alarm  functions,  theft  data  for  exempted 
General  Motors  car  lines  without 
audible  or  visual  alarm  functions 
indicates  that  the  lack  of  alarm 
fimctions  has  not  prevented  the  systems 
from  being  effective.  On  January  19, 
1995,  Mercedes  provided  two  charts 
indicating  the  reduction  of  theft  rates  of 
car  lines  that  have  installed  as  standard 
equipment  an  antitheft  device  without 
an  audible  or  visual  alarm  function.  One 
chart  listed  four  lines,  the  Buick  Riviera, 
Cadillac  Eldorado,  Cadillac  DeVille,  and 
Oldsmobile  Toronado.  Mercedes  listed 
theft  lines  beginning  with  the  MY  1986 
through  MY  1990.  The  antitheft  systems 
were  offered  as  standard  equipment  on 
these  lines  beginning  with  MY  1990. 

Two  of  the  lines.  (Buick  Riviera  and 
Cadillac  DeVille).  decreased  33  percent 
and  54  percent  respectively  from  the 
1986  MY.  The  other  two.  (Cadillac 
Eldorado  and  Oldsmobile  Toronado) 
increased  9  percent  and  16  percent 
respectively.  Coincidentally,  the 
Eldorado  and  Toronado  parts  were 
interchangeable.  The  other  chart 
provided  by  Mercedes  depicted  the  theft 


experience  of  the  Chevrolet  Camaro  and 
Pontiac  Firebird  for  MYs  1989-1992. 
Both  lines  continue  to  decrease  in  theft 
rates,  28  percent  decrease  for  the 
Camaro  and  41  percent  decrease  for  the 
Firebird. 

NHTSA  beUeves  that  there  is 
substantial  evidence  that  the  antitheft 
device  that  vnW  be  installed  on  the  1996 
Mercedes  C-Class  car  line  will  likely  be 
as  effective  in  reducing  motor  vehicle 
theft  as  compliance  with  the  theft 
prevention  standard  (49  CFR  Part  541). 
The  Mercedes  system  will  provide  four 
of  the  five  types  of  performance  Usted 
in  Section  543.6(a)(3):  Promoting 
activation;  preventing  defeat  or 
circumventing  of  the  device  by 
unauthorized  persons;  preventing 
op>eration  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reUability  and  durability  of  the  device. 
It  does  not  provide  a  means  for 
attracting  attention  to  the  efforts  of  an 
unauthorized  person  to  enter  or  move  a 
vehicle  by  means  other  than  a  key. 
However,  the  agency  beUeves  that 
Mercedes  has  provided  substantial 
evidence  that  a  system  that  lacks  a 
device  for  attracting  attention  to 
unauthorized  entry  nevertheless  can  be 
as  effective  as  parts  marking  in  deterring 
motor  vehicle  theft. 

As  required  by  49  U.S.C.  section 
33106(c)(2)  and  49  CFR  543.6(a)(4).  the 
agency  also  finds  that  Mercedes  has 
provided  adequate  reasons  for  its  befief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
the  information  Mercedes  provided  on 
its  device.  This  information  included  a 
description  of  reliability  and  functional 
tests  conducted  by  Mercedes  for  the 
antitheft  device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  MY  1996  Mercedes 
C-Class  car  line  in  whole  from  the 
requirements  of  49  CFR  Part  541. 

If  Mercedes  decides  not  to  use  the 
exemption  for  this  car  line,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  the  car  line  must  be 
fully  marked  according  to  the 
requirements  of  49  CFR  541.5  and  541.6 
(marking  of  major  components  and 
replacement  parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  the  theft  prevention 
standard.  The  statute  clearly  invites 
such  a  comparison,  which  the  agency 
has  made  on  the  basis  of  the  limited 
data  available.  With  implementation  of 
the  requirements  of  the  "Anti  Car  Theft 
Act  of  1992."  NHTSA  anticipates  more 
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probative  data  upon  which  comparisons 
may  be  made. 

NHTSA  notes  that  if  Mercedes  wishes 
in  the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  under  this  part  and 
equipped  with  the  antitheft  device  upon 
which  that  line  exemption  is  based. 
Further,  §  543.9(c)(2)  provides  for  the 
submission  of  petitions  "(t)o  modify  an 


exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Fart 
543  to  require  the  submission  of  a 
petition  for  every  change  to  the 
components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore, 


NHTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  April  4. 1995. 
Howard  M.  Smolkin, 
Executive  Director. 
IFR  Doc.  95-8770  Filed  4-7-95;  8:45  ami 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  ENRtCHMENT  CORPORATION 
BOARD  OF  DIRECTORS 

TIME  AND  DATE:  8:00  am,  Wednesday. 

April  12.  1995. 

PLACE:  USEC  Corporate  Headquarters. 

6903  Rockledge  Drive,  Bethesda, 

Maryland  20817. 

STATUS:  A  portion  of  the  meeting  will  be 

closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
Portion  Open  to  the  Public 

•  Introduction  of  new  Officers. 

Portion  Closed  to  the  Public 

•  Review  of  commercial  and  financial 
issues  of  the  Corporation 

•  Procedural  matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Barbara  Arnold.  301-564-3354. 

Dated:  April  5,  1995. 
William  H.  Timbers,  Jr. 

President  and  Chief  Executive  Officer. 
(PR  Doc.  95-8836  Filed  4-6-95;  8:45  ami 
BILUNO  COOE  872(M)1-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  Agenda  Items  From  Open 
Meeting.  Wednesday.  April  5.  1995 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  April  5, 1995, 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  March  29, 
1995. 

Item  No.,  Bureau,  and  Subject 
7 — Wireless  Telecommunications — Title: 
Amendment  of  Part  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the  Use 
of  200  Channels  Outside  the  Designated 
Filing  Areas  in  the  896-901  MHz  and  the 
935-940  MHz  Bands  Allotted  to  the 
Specialized  Mobile  Radio  Pool  (PR  Docket 
No.  89-553);  Implementation  of  Section 
309{j)  of  the  Communications  Act — 
Competitive  Bidding  (PP  Docket  No.  93- 
253);  and  Implementation  of  Sections  3(n) 
and  322  of  the  Communications  Act — (GN 
Docket  No.  93-252).  Sunimary:  The 
Conunission  will  consider  service, 
licensing,  and  auction  rules  for  the 
licensing  of  the  900  MHz  Specialized 
Mobile  Radio  (SMR)  service. 

Dated:  April  5,  1995. 


Federal  Conmiunications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  95-8835  Filed  4-6-95;  10:36  am) 

BILUNG  CODE  6712-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME:  April  12.  1995.  10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  N.E.. 
Room  9306.  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  628th  Meeting — 
April  12, 1995,  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

Project  No.  2337-034,  PacifiCorp 
CAH-2. 

Project  No.  4797-036,  Cogeneration,  Inc. 
CAH-3. 

Project  Nos.  6310-014  and  017.  Gull 
Industries.  Inc. 
CAH-4. 

Project  Nos.  2570-018,  019  and  020,  Ohio 
Power  Company 
CAH-5. 

Project  No.  10729-003,  Murphy  Hydro 
Company,  Inc. 
CAH-6. 
Project  No.  6879-016,  Southeastern  Hydro 
Power,  Inc. 
CAH-7. 
Project  No.  553-005  and  Docket  No.  EL78- 
36-000,  City  of  Seattle,  Washington 
CAH-8. 
Project  No.  2506-002,  Mead  Corporation, 
Publishing  Paper  Division 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER95-262-000,  Pacific  Gas  and 
Electric  Company 
CAE-2. 


Docket  No.  ER94-1062-001,  Montaup 

Electric  Company 
Docket  No.  EL94-68-001,  Montaup 
Electric  Comi>any  and  Newport  Electric 
Corporation 
CAE-3. 

Docket  Nos.  ER95-267-001  and  EL95-25- 
001,  New  England  Power  Company 
CAE-4. 

Docket  No.  ER93-393-001,  CLP  Hartford 
Sales,  L.L.C. 
CAE-5. 

Docket  Nos.  ER95-371-002  and  ER93- 
777-004,  Conunonwealth  Edison 
Company 
CAE-6. 
Docket  No.  EL95-16-001,  Southern 

California  Edison  Company 
Docket  No.  EL95-1 9-001,  San  Diego  Gas  & 
Electric  Company 
CAE-7. 

Docket  No.  EL87-53-004,  Orange  and 
Rockland  Utilities,  Inc.,  Rockland 
Electric  Company  and  Pike  County  Light 
&  Power  Company 
CAE-8. 

Docket  No.  EL93-55-001,  Connecticut 
Light  &  Power  Company 
CAE-9. 

Docket  No.  EL87-51-005,  Cajun  Electric 
Power  Cooperative,  Inc.  v.  Gulf  States 
Utilities  Company 
Docket  No.  ER88-477-005.  Gulf  States 
Utilities  Company 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  PR95-2-000,  Southeastern 
Natural  Gas  Company 
CAG-2. 

Docket  No.  PR95-3-O00.  Moss  Bluff  Gas 
Storage  Systems 
CAG-3. 

Docket  No.  RP95-207-000,  Equitrans.  Inc. 
CAG-4.  Omitted 
CAG-5. 
Docket  No.  RP95-131-001,  Northern 
Natiiral  Gas  Company 
CAG-6. 
Docket  No.  RP95-210-000,  Transwestem 
Pipeline  Company 
CAG-7. 
Docket  No.  ST95-1 297-000,  Channel 
Industries  Gas  Company 
CAG-8. 
Docket  No.  MT95-5-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-9. 

Docket  Nos.  RP93-187-008,  etal..  RP93- 
62-000,  et  al.  and  CP88- 546-005. 
Equitrans,  Inc. 
CAG-10. 

Docket  No.  RP94-229-002,  Granite  State 
Gas  Transmission,  Inc. 
CAG-1 1. 

Docket  No.  RP94-357-000.  Texas  Eastern 
Transmission  Corporation 
CAG-1 2. 
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Docket  No.  RP94-367-000.  National  Fuel 
Gas  Supply  Corporation 
CAG-13. 
Docket  No.  RP9S-66-000.  ANR  Pipeline 
ComfMny 
CAG-14.  Omitted 
CAG-15. 
Docket  No.  RP94-372-000.  Southern 
Union  Gas  Company  v.  Northern  Natural 
Gas  Company 
CAG-16. 

Omitted 
CAG-17. 

IXxket  No.  RP95-1 57-000.  K  N  Interstate 
Gas  Transmission  Company 
CAG-18. 

Omitted 
CAG-19. 

Docket  Nos.  RP93-5-024  and  RP94-220- 
006,  Northwest  Pipeline  Corporation 
CAG-20. 

Omitted 
CAG-21. 

Docket  No.  PR93-4-001,  Transok.  Inc. 
CAG-22. 

Docket  No.  RP89-161-031.  ANR  Pipeline 
Company 
CAG-23. 

Docket  No.  RP85-202-017.  Trunkline  Gas 

Company 
Docket  Nos.  RP85-203-021  and  RP88- 
203-017,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-24 

Docket  Nos.  RPfl5-93-002  and  RP91-212- 
015,  Stingray  Pipeline  Company 
CAG-25. 

Docket  No.  RP92-149-004, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-26. 

Docket  Nos.  RP94-43-008,  010  and  RP95- 
58-001.  ANR  Pipeline  Company 
CAG-27. 

Omitted 
CAG-28. 

Docket  No.  RP95-31-002,  National  Fuel 
Gas  Supply  Corporation 
CAG-29. 

Docket  Nos.  RP94-309-007,  RP94-39-009, 
RP94-197-O06  and  RP93-151-019. 
Tennessee  Gas  Pipeline  Company 
CAG-30. 

Omitted 
CAG-31 

Docket  No.  AC95-52-000.  Atmos  Energy 
Corporation 
CAG-32. 

Docket  No.  GP91-5-000.  Denovo  Oil  &  Gas 
Inc. 
CAG-33. 

Omitted 
CAG-34. 

Omitted 
CAG-35. 

Docket  No.  RP9S-2-001.  Williams  Natural 
Gas  Company 
CAG-36. 

Docket  No.  MG92-3-O01,  Pacific  Gas 
Transmission  Company 
CAG-37. 
Docket  No.  MG95-5-000,  Viking  Gas 
Transmission  Company 
CAG-38. 

Docket  Nos.  MG88-2-005,  006  and  007. 
Algonquin  Gas  Transmission  Company 
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Docket  Nos.  MG95-1-000  and  001. 

Algonquin  LNG,  Inc. 
Docket  No.  MC88-5S-006,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  MG88- 26-006.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  MG8&-54-O05,  Trunkline  Gas 

Company 
Docket  No.  MG9O-3-0O4,  Trunkline  LNG 

Company 
Docket  No.  MG91-2-004.  Southwest  Gas 
Storage  Comftany 
CAG-39. 

Docket  No.  RS92-1-011.  ANR  Pipeline 
Company 
CAG-40. 

Docket  Not.  CP90-10SO-003  and  CP94- 
151-002,  Panhandle  Eastern  Pipe  Line 
Company 
Docket  No.  CP94-1 52-001,  Panhandle 
Field  Services  Company 
CAG-41. 

Docket  Nos.  CP93-613-000.  001,  002, 
CP93-673-000,  001  and  002.  Northwest 
Pipeline  Corporation 
CAG-42. 

Docket  No.  CP95-34-001,  Columbia  Gas 
Transmission  Corporation 
CAG-43. 

Docket  No.  CP94-260-000,  Algonquin  Gas 
Transmission  Company 
CAG-44 

Docket  No.  CP94-342-000.  Crossroads 
Pipeline  Com|>any 
CAG-45. 

Docket  No  CF95-85-000,  Aquila  Energy 

Resources  Corporation 
Docket  No.  CP95-86-000.  Tennessee  Gas 
Pipeline  Company 
CAG-46. 

Docket  Nos.  CP95-6 1-000  and  CP95-62- 
000.  Columbia  Gas  Transmission 
Corporation 
CAG-47. 

Omitted 
CAG-48. 

Docket  No.  CP94-181-000,  Williams 
Natural  Gas  Company 
CAG-49. 

Docket  No  CP94-329-000.  El  Paso  Natural 
Gas  Company 
CAG-50. 

[)ocket  No.  CP94-775-000,  Tennessee  Gas 
Pipeline  Company 
CAG-51. 

Docket  No.  CP94-2e4-000,  Canal  Electric 
Company  and  Montaup  Electric 
Company 
CAG-52 

Docket  No.  CP95-39-000.  Cavallo  Pipeline 
Company 
CAG-53. 

Docket  No.  CP95-13S-00O.  Associated 
Natural  Gas,  Inc. 
CAG-54. 

Docket  No.  RP94-43-011,  ANR  Pipeline 
Company 
CAG-55.  ' 

Docket  No.  CP95-279-000,  Questar 
Pipeline  Compiany 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 
E-1. 


Docket  No.  EL95-28-000,  New  York  State 
Electric  and  Gas  Corporation.  Request  for 
Declaratory  Order  and  Enforcement. 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM91-1 2-000,  Alternative 
Dispute  Resolution.  Final  Rule. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 

Docket  Nos.  IS94-10-005  and  006. 

Amerada  Hess  Pipeline  Corporation 
Docket  Nos.  IS94-1 1-005,  006.  IS94-34- 

003  and  004,  ARCO  Transportation 

Alaska,  Inc. 
Docket  Nos.  IS94-1 2-005  and  006,  BP 

Pipelines  (Alaska)  Inc. 
Docket  Nos.  IS94-14-005  and  006.  Exxon 

Pipeline  Company 
Docket  Nos.  IS94-13-005,  IS94-15-005 

and  006,  Mobil  Alaska  Pipeline 

Company 
Docket  Nos.  IS94-16-005,  006,  IS94-38- 

006  and  004.  Phillips  Alaska  Pipeline 

Corporation 
Docket  Nos.  IS94-1 7-005,  006,  IS94-31- 

005  and  006,  Unocal  Pifteline  Company 
Docket  No.  OR94-2-001  (Phase  I),  Trans 

Alaska  Pipeline  System.  Opinion  and 

Order  on  Initial  Decision. 

n.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  April  5,  1995. 
Loia  D.  Cashell. 
Secretary. 

IFR  Doc.  95-8855  Filed  4-6-95;  11:25  am] 
MUJNO  COM  (riT-OI-V 


UNfTEO  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSlTC  SE-95-08J 

TIME  AND  DATES:  April  21.  1995  at  10:00 
a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436 

STATUS: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-726-729  (Preliminary) 
(Polyvinyl  Alcohol  from  China,  )apan.  Korea, 
and  Taiwan) — briefing  and  vote. 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  April  5,  1995. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  95-8816  Filed  4-6-95;  8:45  am] 
BiLUNO  C006  7020-02-P 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  9:30  a.m.",  Thursday, 
April  13.  1995. 

PLACE:  Board  Room.  7lh  Floor,  Room 
7047, 1775  Duke  Street.  Alexandria.  VA 
22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

L  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  from  State  of  Michigan  for 
Exemption  under  Section  701.21(h).  NCUA's 
Rules  and  Regulations,  Member  Business 
Loans. 

3.  Proposed  Rule:  Amendments  to  Section 
701.21(c)(8),  NCUA's  Rules  and  Regulations, 
Prohibited  Fees. 

4.  Proposed  Rule:  Amendments  to  Part  704, 
NCUA's  Rules  and  Regulations,  Corporate 
Credit  Unions. 

5.  Request  from  Midflorida  Schools  Federal 
Credit  Union  for  a  Field  of  Membership 
Expansion. 

RECESS:  10:45  a.m. 

TIME  AND  date:  11:00  a.m.,  Thursday. 
April  13.  1995. 


place:  Board  Room,  7th  Floor,  Room 

4047, 1775  Duke  Street.  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section 
205  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemption  (8). 

3.  Appeal  under  Part  709,  NCUA's  Rules 
and  Regulations.  Closed  pursuant  to 
exemption  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker.  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  95-8923  Filed  4-*-95:  3:05  pm] 

BILUNG  CODE  7536-01-M 

UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Addition  of  Item  to  the  Agenda  of  April 
3, 1995 

At  a  meeting  on  April  3, 1995,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
add  to  the  agenda  consideration  of  filing 


a  request  with  the  Postal  Rate 
Commission  for  a  rulemaking 
prtx^eding  on  initiatives  for 
improvement  of  postal  ratemaking  and 
classification  procedures. 

The  Board  determined,  in  accordance 
with  5  U.S.C.  section  552b(c)(2),  that 
Postal  Service  business  required  that 
consideration  be  given  at  this  meeting 
even  though  the  item  had  not  been  on 
the  agenda  of  the  meeting  as  originally 
noticed  in  the  Federal  Register  (60  FR 
15176.  March  22,  1995)  and  that  no 
earlier  public  notice  was  possible. 

In  accordance  with  5  U.S.C.  section 
552b(f)(l)  and  39  C.F.R.  secUon  7.6(a), 
the  General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  in  her 
opinion  the  meeting  could  properly  be 
closed  to  public  observation  pursuant  to 
5  U.S.C.  section  552b(c)(3)  and  (10);  39 
U.S.C.  section  410(c)(4);  and  39  C.F.R. 
section  7.3  (c)  and  (j). 

Requests  for  information  concerning 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 
(FR  Doc.  95-8884  Filed  4-6-95:  3:06  am] 

BILUNG  CODE  7710-12-M 


UMl 


Monday 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  950 

[Doctiat  No.  R-05-1742:  FR-3646-F-02] 

RIN  2577-AB43 

Indian  Housing  Program:  Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adds  a  new 
part  950  to  HUD's  regulations.  New  part 
950  contains  the  Indian  Housing 
consolidated  regulations  that  were 
previously  set  forth  in  24  CFR  part  905. 
In  addition  to  moving  the  Indian 
Housing  consolidated  regulations  from 
part  905  to  part  950.  the  final  rule 
amends  a  number  of  the  Indian  Housing 
consolidated  regulations  to  simplify 
program  processes,  reduce  the  number 
of  regulatory  requirements,  and  provide 
more  flexibility  to  local  tribal  and 
Indian  housing  authority  officials  in  the 
administration  of  the  Indian  Housing 
program. 

EFFECTIVE  DATE:  May  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi.  Director,  Office  of 
Native  American  Programs.  Public  and 
Indian  Housing.  Room  4140, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410,  telephone  (202) 
755-0032.  Hearing-  or  speech-impaired 
persons  may  use  the  TDD  number  (202) 
708-0850.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  These  information  collection 
requirements  are  not  effective  until  such 
lime  that  OMB  grants  its  approval.  The 
approval  number  will  be  published  in 
the  Federal  Register  through  separate 
notice. 

II.  Background 

On  August  1.  1994  (59  FR  39072). 
HUD  published  a  proposed  rule  that 
would  add  a  new  part  950  to  title  24  of 
the  Code  of  Federal  Regulations  to 
contain  the  Indian  Housing 
consolidated  regulations.  The  proposed 
rule  would  also  make  simplifying 
amendments  to  these  regulations,  in 


order  to  accomplish  the  primary  goal  of 
givinjj  Indian  Housing  Authorities 
(IHAs)  greater  discretion  and 
responsibility  in  administering  their 
programs.  The  preamble  to  the  proposed 
rule  described  HUD's  consultation  with 
its  six  Native  American  Program  Area 
Offices,  the  National  American  Indian 
Housing  Council,  regional  IHA 
associations,  and  other  IHA 
representatives.  The  preamble  also 
described  HUD's  four-year  trend  to 
provide  IHAs  with  administrative 
flexibility  through  regulatory  revisions 
(59  FR  39072). 

Consistent  with  the  principles  of 
Executive  Order  12866.  HUD  has 
reviewed  the  existing  Indian  Housing 
regulations  and  the  public  comments 
received  on  the  proposed  rule,  and  with 
this  final  rule  modifies  the  regulations 
to  make  them  more  effective,  consistent, 
understandable,  and  sensible. 

III.  Comments  on  the  August  1. 1994 
Proposed  Rule 

HUD  solicited  public  comments  on 
the  proposed  rule  amending  the  Indian 
Housing  program.  By  the  expiration  of 
the  public  comment  period  on 
September  30.  1994.  HUD  had  received 
15  comments,  all  from  IHAs  and  tribal 
leaders.  This  final  rule  contains  several 
changes  to  the  proposed  rule  in 
response  to  these  comments,  as  further 
descril)ed  in  the  following  section, 
which  summarizes  the  comments 
according  to  their  relevant  subparts  and 
provides  HUD's  responses  to  those 
comments. 

j4.  Subpart  A — General 

1.  Applicabihty  and  Scope  (8950.101) 

One  commenter  stated  that 
§  950.101(a)(1)  should  expressly 
acknowledge  that  this  rule  applies  to 
operations  and  funds  arising  from  HUD 
programs.  The  current  language  states 
that  HUD  provides  financial  assistance 
(funds)  to  IHAs  for  the  development  and 
operation  (operation)  of  low-income 
housing  projects  in  Indian  areas.  This 
part  is  applicable  to  such  projects 
developed  or  operated  by  an  IHA  in  an 
Indian  area.  HUD  was  unclear  what 
additional  language  was  requested  and 
believes  that  the  current  language 
adequately  addresses  the  comment. 

2.  Definitions  (§950.102) 

One  commenter  requested  that  the 
definition  of  Allowable  Utilities 
Consumption  Level  (AUCL)  and  Heating 
Degree  Days  (HDD)  should  be  adjusted. 
The  commenter  requested  that  Cooling 
Degree  Days  be  added,  as  HDD  is 
irrelevant  to  Indian  country 

Section  508  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 


L.  101-625.  approved  November  28. 
1990)  directed  HUD  to  incorporate  into 
the  Performance  Funding  System  (PFS) 
a  methodology  to  adjust  utility 
consumption  to  account  for  Cooling 
Degree  Days  that  was  the  same  as  the 
methodology  used  to  account  for 
Heating  Degree  Days.  The  impetus  for 
this  legislation  was  that  IHAs  in  the 
sunbelt  that  had  to  pay  higher  utility 
bills  for  air  conditioning  during  hot 
summers  wanted  an  adjustment  in  their 
PFS  payments  to  account  for  the 
increased  utility  consumption.  HUD 
published  a  proposed  rule,  and  based  on 
the  comments  received.  HUD 
implemented  an  approach  to  greatly 
simplify  the  PFS  by  dropping  all  heating 
and  cooling  degree  day  adjustments. 
The  final  rule  implementing  this  action 
was  published  in  the  Federal  Register 
on  October  13,  1994  (59  FR  51852). 
Additional  information  on  this  change 
can  be  found  in  the  preamble  of  that 
rule. 

There  were  a  number  of  comments 
concerning  the  definitions  of  Adjusted 
Income  and  Annual  Income.  These 
suggestions  included  an  increase  in 
deductions,  lowering  the  30  percent 
rule,  counting  only  the  income  from  the 
head  of  household,  counting  only  the 
income  of  head  of  household  and 
spouse,  and  using  net  income  rather 
than  gross  income.  Also,  a  commenter 
requested  that  both  child  care  and  travel 
expenses  be  eligible  deductions. 

HUD  appreciates  the  many  comments 
received  on  the  definition  of  Adjusted 
Income  and  Annual  Income.  In  response 
to  the  comment  to  allow  both  travel  and 
child  care  as  deductions,  section 
103(a)(2)  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28, 
1992)  amended  section  3(b)(5)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq.)  to  allow  for  both 
deductions.  HUD  implemented  this 
change  by  PIH  Notice  93-23  dated  May 
19.  1993.  The  proposed  rule  included 
this  revision,  and  the  same  language 
appears  in  this  final  rule.  With  regard  to 
the  other  comments  on  Adjusted  Income 
and  Income,  these  terms  are  defined  in 
the  United  States  Housing  Act  of  1937. 
Section  3(b)(4)  of  that  Act  defines 
"income"  as  "income  from  all  sources 
of  each  member  of  the  household." 
Section  3(b)(5)  contains  the  statutory 
definition  of  "adjusted  income."  The 
Office  of  Native  American  Programs  is 
developing  a  legislation  package  for  the 
program,  and  it  will  carefully  review  all 
comments  as  it  prepares  this  proposal. 

One  commenter  stated  that  the 
definition  of  disposition  should  exclude 
references  to  real  estate,  since  the  IHAs 
do  not  transfer  any  interest  in  the  "real 


estate."  The  commenter  stated  that  the 
most  that  IHAs  transfer  by  a  quit  claim 
deed  is  the  remaining  portion  of  the 
leasehold  interest  in  the  underlying 
land,  together  with  the  improvements. 
HUD  agrees  with  the  comment  as  it 
relates  to  trust  and  allotted  land. 
However,  there  are  many  cases  in  Indian 
areas  in  which  interest  in  the  real  estate 
is  transferred.  Due  to  these  situations, 
HUD  has  not  changed  the  definition. 

One  commenter  requested  that  the 
tribal  govenunent  and  not  HUD  define 
low-income  family  based  on  a 
determination  of  tribal  median  income 
and  adjustments  to  income  due  to 
family  size,  construction  costs,  or  other 
local  variations.  Another  commenter 
stated  that  IHAs  should  be  able  to 
establish  their  own  income  limits  based 
on  the  tribes'  economies,  not  on  the 
local  communities. 

The  definitions  of  low-  and  very  low- 
income  are  found  in  the  United  States 
Housing  Act  of  1937.  By  statute,  the 
definition  of  very  low-income  is  tied  to 
"50  per  centum  of  median  family 
income"  for  an  area,  and  the  definition 
of  low-income  is  tied  to  "80  per  centum 
of  the  median  family  income"  for  the 
area  (42  U.S.C.  1427a).  As  required  by 
statute,  the  meaning  of  the  term  "area" 
is  affected  by  whether  the  local  median 
ftunily  income  is  less  than  the  respective 
State's  nonmetropolitan  median  family 
income.  In  addition,  the  statute  provides 
for  adjustments  to  income  limits  for 
areas  with  imusually  high  or  low 
incomes  in  relation  to  housing  costs. 
Income  limits  are  published  annually  by 
HUD.  If  an  IHA  or  tribe  feels  that  Uie 
mediem  income  for  its  area  is  not 
appropriate,  they  should  contact  the 
local  HUD  Office  to  obtain  information 
on  how  to  proceed  with  a  request  for  a 
change. 

3 .  Applicability  of  Civil  Rights 
Requirements  (§950.115). 

A  commenter  stated  that  the  civil 
rights  quotation  in  §  950.115(a)  in  the 
proposed  rule  is  misleading  and  the 
definition  should  additionally  explain 
that  these  equal  protection  and  due 
process  rights  do  not  apply  if  they 
violate  customs,  traditions,  and 
practices  of  the  tribe.  HUD  agrees  with 
this  comment  and  has  adjusted  the 
definition  in  the  final  rule  to  include 
this  statement. 

A  commenter  suggested  that  HUD 
should  strike  the  reference  to  handbooks 
in  §  950.115(a)(3)  of  the  proposed  rule. 
This  conunenter  also  requested  that  the 
reference  to  Title  VI.  the  Fair  Housing 
Act,  and  the  Americans  writh  Disabilities 
Act  in  §  950.115(b)  of  the  proposed  rule 
be  removedjf  they  are  not  applicable  to 
IHAs  established  by  exercise  of  a  tribe's 


power  of  self-government.  HUD  agrees 
with  both  of  these  comments.  HUD  has 
removed  the  reference  to  handbooks  and 
the  language  regarding  the 
nonapplicabihty  of  those  statutes  in  this 
section. 

4.  Displacement.  Relocation,  and 
Acquisition  (§950.117) 

One  commenter  stated  that  upon  the 
request  of  a  resident,  an  IHA  should  be 
allowed  to  relocate  a  resident 
temporarily  to  his  or  her  traditional 
home  even  if  it  is  not  decent,  safe,  and 
sanitary,  and  the  family  should  be 
eligible  for  relocation  assistance.  HUD 
agrees  wath  this  comment  and  has 
revised  the  language  in  §  950.117(b)  for 
temporary  relocation. 

A  commenter  stated  that  in 
§  950.117(c)(2),  the  word  "comparable" 
should  be  removed  since  it  is  subject  to 
many  interpretations,  and  that  the  IHA 
should  be  allowed  to  use  any  available 
Indian  housing  unit  as  a  replacement. 
The  commenter  also  requested  that  HUD 
add  the  following  language:  "Houses 
that  do  not  meet  Section  8  fair  market 
rent  would  be  allowed  for  comparable 
housing  imits."  HUD  is  unable  to 
eliminate  the  term  "comparable"  in  this 
section  of  the  rule.  This  term  is  defined 
in  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (URA)  (42  U.S.C.  4601- 
4605),  as  amended.  The  use  of 
"comparable"  is  also  required  by  the 
Department  of  Transportation's 
government-wide  rule  implementing  the 
URA  (49  CFR  part  24).  The  1987 
amendments  to  the  URA  specify  that  the 
Federal  agencies  covered  by  the  URA  no 
longer  have  independent  statutory 
authority  to  promulgate  their  own 
separate  URA  regulations,  and  in 
implementing  the  URA  they  must 
follow  the  regulations  published  by  the 
lead  agency,  which  is  the  IDepartment  of 
Transportation. 

5.  Compliance  With  Other  Federal 
Requirements  (§  950.120) 

Multiple  commenters  suggested  that 
the  wage  rate  requirements  of  the  Davis- 
Bacon  Act  (§  950.120(c))  should  be 
waived  for  Indian  housing.  However, 
the  applicability  of  the  Davis-Bacon  Act 
to  Indian  housing  is  required  imder 
Section  12  of  the  United  States  Housing 
Act  of  1937.  as  amended,  and  is  not 
subject  to  waiver  by  HUD. 

6.  Establishment  of  IHAs  bi^  Tribal 
Ordinance  (§950.126). 

Several  commenters  agreed  vdth 
§  950.126(b)  of  the  proposed  rule,  which 
allows  a  tribe  to  determine  the  form  of 
ordinance.  However,  one  conunenter 
objected  to  leaving  ordinance  terms  and 


wording  up  to  tribes.  Another 
commenter  felt  that  HUD  was  leaving 
the  ordinance  up  to  the  tribe,  and 
therefore  approval  by  the  Department  of 
Interior  (DOI)  should  not  be  necessary. 
As  stated  previously,  the  intent  of  the 
revised  regulation  is  to  provide  greater 
flexibility  and  control  to  IHAs  and  tribes 
in  the  adininistration  of  housing 
programs.  This  is  the  reason  for 
allowing  tribes  the  ability  to  determine 
the  form  of  ordinance  that  is  applicable 
for  its  area.  However.  HUD  agrees  with 
the  comment  regarding  DOI  approval 
and  has  removed  the  language  regarding 
the  need  for  such  approval. 

A  commenter  stated  that  §950. 126(d) 
of  the  proposed  rule  should  be  revised 
to  require  only  those  documents  that 
demonstrate  that  an  authority  has  been 
properly  established.  HUD  agrees  with 
this  comment  and  has  revised  this 
section  accordingly. 

7.  IHA  Commissioners  Who  Are  Tenants 
or  Homebuyers  (§  950.130) 

One  commenter  stated  that  they 
agreed  that  the  change  in  the  rvile  that 
explains  the  role  of  a  commissioner 
when  he  or  she  faces  a  decision  that 
affects  them  personally  is  an  excellent 
idea.  HUD  appreciates  the  comment 
regarding  this  section. 

8.  Administrative  Capability  (§950.135) 

One  commenter  agreed  that  the 
Administrative  Capability  Assessment 
(ACA)  should  be  used  vdth  other  tools 
to  evaluate  the  need  for  technical 
assistance.  Two  commenters  stated  that 
there  should  be  another  appeal  level, 
and  one  commenter  requested  that  all 
appeals  should  go  to  HUD  Headquarters. 
One  commenter  stated  that  the  reference 
to  HUD  handbooks  and  other  program 
requirements  should  be  deleted  since 
these  do  not  constitute  statutory  or 
regulatory  authority  that  is  binding  on 
the  IHAs.  One  commenter  stated  that 
sanctions  should  be  clearly  defined  in 
§  950.135(f)(2),  and  limitation  on 
appeals  should  be  eliminated  from 
§  950.135(g)(2). 

HUD  agrees  with  the  comment 
suggesting  the  removal  of  the  handbook 
references  in  this  section  and  has 
revised  this  section  in  the  final  rule.  In 
response  to  the  comments  on  the  appeal 
process,  HUD  finds  that  the  current 
appeal  process  will  provide  IHAs  with 
the  ability  to  appeal  any  decision 
regarding  funding.  All  other  appeals 
will  not  affect  any  funding. 
Furthermore,  without  limits  to  the 
appeal  process,  HUD  would  not  be  able 
to  initiate  corrective  action  when  it 
finds  a  serious  deficiency. 
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B.  Subpart  B — Procurement 

1.  General  Comments. 

Several  comroenters  suggested  minor 
changes  in  wording  throughout  the 
subpart  to  improve  the  readability  and 
clarity  of  the  language.  For  the  most 
part,  HUD  agrees  with  these  comments 
and  has  incorporated  the  suggested 
wording. 

2.  Procurement  Standards  (§  950.160) 

One  commenter  wrote  that  the 
$25,000  limit  on  small  purchases 
created  additional  costs  for  IHAs.  Since 
the  publication  of  the  proposed  rule  on 
August  1.  1994.  Federal  procurement 
regulations  have  increased  the  small 
purchase  limit  to  $100,000.  HUD  has 
adjusted  this  section  accordingly. 

Another  commenter  wrote  that  HUD 
should  allow  open  market  purchases 
from  petty  cash  for  commonly  used 
supplies  or  purchases  of  less  than  $500. 
Such  purchases  are  allowed  within 
existing  regulations  that  are  not  changed 
by  this  rule. 

3.  Methods  of  Procurement  (§950.165) 

One  commenter  suggested  the 
addition  of  language  in  §  950.165(c)  that 
speciHcally  states  that  an  IHA  may 
reject  all  proposals  for  soundly 
documented  reasons  and  has  the  right  to 
waive  certain  irregularities.  General 
procurement  methods  currently  allow 
these  practices,  and  therefore  they  have 
not  been  added  to  this  rule. 

4.  Other  Requirements  Applicable  to 
Development  Contracts  (§950.170) 

One  commenter  suggested  that  the 
bonding  alternative  allowing  a  25 
percent  letter  of  credit  should  be 
deleted.  HUD  disagrees  with  this 
suggestion.  Each  of  the  options  for 
surety  other  than  100  percent 
performance  and  payment  bonds  are 
included  in  the  rule  to  enable  IHAs  to 
assist  small  or  disadvantaged 
contractors  that  have  the  ability  to 
perform  but  do  not  have  the  resources 
to  pay  for  a  performance  and  payment 
bond.  IHAs  have  the  option  but  are  not 
obligated  to  use  this  option  in  their 
procurement. 

Another  commenter  suggested  that 
the  rule  should  clarify  that  performance 
and  payment  surety  continue  through  a 
contract's  warranty  period.  The  term  of 
the  surety  is  contained  in  individual 
contract  provisions,  and  therefore  HUD 
does  not  believe  it  should  be  added  to 
this  rule. 

5.  Indian  Preference  Requirements 
(§950.175) 

HUD  received  a  general  comment  that 
the  revised  Indian  preference 


requirements  are  not  simplified  from  the 
previous  rule.  In  these  revised 
regulations.  HUD  has  tried  to 
accomplish  two  objectives.  The  first 
objective  was  to  make  the  Indian 
Preference  requirements  less 
prescriptive,  enabling  IHAs  and  their 
tribes  to  determine  the  best  methods  for 
providing  Indian  preference  in  their 
programs.  The  second  objective  was  to 
make  HUD's  Indian  preference 
requirements  identical  across  its 
programs  to  remove  confusion  for 
participating  tribes.  HUD  is  also  revising 
the  Indian  Community  Development 
Block  Grant  and  Indian  HOME  program 
regulations  to  mirror  the  Indian  Housing 
regulations.  HUD  believes  it  has  met 
both  these  objectives  but  is  receptive  to 
any  additional  suggestions  that  would 
improve  the  Indian  preference 
requirements. 

6.  Insurance  (§950.190) 

One  commenter  suggested  that  this 
section  is  unnecessarily  complex  and 
long.  The  contents  of  this  section 
provide  the  basic  requirements  for 
insurance  coverage,  however,  and 
therefore  HUD  has  decided  not  to  make 
any  reductions  at  this  time. 

C.  Subpart  C — Development 

1 .  General  Comments 

Several  commenters  suggested  minor 
changes  throughout  the  subpart  to 
improve  the  readability  and  clarity  of 
the  language.  For  the  most  part,  HUD 
agrees  with  these  comments  and  has 
incorporated  the  suggested  wording. 

2.  Allocation  (§  950.205) 

One  commenter  suggested  the 
conversion  of  the  allocation  method 
from  a  competitive  nature  to  a  formula 
funding.  This  commenter  wrote  that  this 
would  enable  IHAs  to  better  anticipate 
funding,  thereby  allowing  for  better 
long-range  planning.  HUD  is 
investigating  the  potential  for  formula 
funding  for  development  allocations; 
however,  a  change  to  a  formula  funding 
basis  may  require  statutory  authority. 

3.  Eligibility  (§950.207) 

In  response  to  general  comments  on 
clarity  within  the  rule,  HUD  has  added 
a  new  section  that  specifies  the 
eligibility  requirements  to  apply  for  new 
Indian  Housing  development.  Included 
in  this  section  are  performance 
thresholds  not  previously  specified  in 
the  regulatian  but  relied  upon  by  HUD 
in  determining  eligibility. 

4.  Authority  for  Proceeding  Without 
HUD  Approval  (§  950.210) 

Several  commenters  suggested  that 
the  rule  would  provide  HUD  great 


latitude  in  ."quiring  an  IHA  to  obtain 
HUD  approval  of  processing  steps.  In 
reviewing  this  section.  HUD  agrees  that 
its  wording  is  too  broad  and  not  fully 
consistent  with  administrative 
capability  remedies  contained  in 
§950.135.  Accordingly.  HUD  has 
clarified  this  section  to  require  HUD  to 
follow  the  provisions  of  §  950.135  in  its 
determination  of  performance 
deficiencies  and  remedies.  Additionally. 
HUD  has  removed  the  examples  of 
performance  deficiencies. 

This  final  rule  consolidates  time 
constraints  on  development  in  this 
section  from  throughout  Subpart  C.  In 
response  to  several  comments,  the  time 
constraints  contained  in  the  regulation 
are:  (1)  24  months  from  program 
reservation  to  construction  start.  (2)  30 
months  from  program  reservation  before 
HUD  can  recapture  funds,  and  (3)  six 
years  from  program  reservation  to 
closeout  of  development. 

5.  Production  Methods  (§  950.215) 

HUD  received  several  comments  that 
questioned  the  clarity  of  the  production 
method  descriptions.  Upon  review. 
HUD  has  determined  that  descriptions 
of  production  methods  are  more 
appropriately  contained  in  program 
guides  or  handbooks.  Accordingly,  HUD 
has  deleted  the  brief  descriptions  of 
production  methods  in  this  section. 

Several  comments  were  received 
concerning  the  definition  of  an  IHA 
attachable  asset  required  as  security  for 
force  account  construction  approval  and 
the  need  for  IHAs  to  provide  such 
security.  Attachable  assets  are  those 
assets  that  are  unencumbered  by 
restrictions  on  their  use  emd  that  can  be 
liquidated  to  pay  for  any  overruns  in  the 
development  of  the  project.  HUD  has 
reevaluated  the  risk  associated  with 
force  account  construction  and  has 
modified  the  surety  requirements  in  this 
final  rule.  The  final  rule  (§  950.215(b)) 
allows  Area  Offices  of  Native  American 
Programs  (Area  ONAPs)  to  approve  the 
force  account  method  writhout  requiring 
the  tribe  or  IHA  to  provide  specific 
security  to  cover  excess  costs  if  the  IHA 
agrees  to  construct  the  project  in  small 
stages  with  additional  HUD  oversight. 

6.  Total  Development  Cost  (§950.220) 

One  commenter  suggested  that  the 
$1,500  Mutual  Help  contribution  and 
development  funded  counseling  should 
be  deleted  from  the  program.  However, 
the  $1,500  Mutual  Help  contribution  is 
required  by  the  statute.  HUD  has 
modified  the  counseling  provision  to 
make  it  optional  for  IHAs. 

One  commenter  suggested  that  the 
rule  should  include  a  detailed 
description  of  how  total  development 


cost  (TDC)  standards  are  computed.  By 
statute,  HUD  is  required  to  establish 
TDC  standards  using  two  national  cost 
indices,  which  are  multiplied  by  1.6  for 
elevator  type  structures  and  1.75  for 
nonelevator  structures.  Total 
development  cost  standard 
requirements  are  pubUshed  periodically 
in  a  departmental  notice.  HUD  beUeves 
that  such  a  notice  is  the  appropriate 
vehicle  for  conveying  TDC 
requirements,  and  therefore  HUD  has 
not  adopted  this  suggestion. 

One  commenter  suggested  that  the 
rule  should  require  all  projects  to  be 
funded  at  the  full  TDC  standard.  The 
TDC  standard  establishes  the  maximum 
allowable  cost  for  a  development  and  is 
not  intended  to  provide  a  prescribed 
amount  required  to  develop  a  project. 
Accordingly,  HUD  has  not  adopted  this 
comment. 

One  commenter  suggested  that  the 
rule  should  require  HUD  Area  ONAPs  to 
obtain  the  input  of  tribes  in  the 
determination  of  the  adequacy  of  TDC 
areas.  The  TDC  notice  provides  for  IHAs 
to  request  a  HUD  assessment  of  the 
adequacy  of  TDC  areas  within  their 
jurisdiction.  HUD  believes  that  this 
provision  of  the  notice  serves  to  obtain 
tribal  input.  Therefore,  HUD  has  not 
adopted  this  suggestion. 

HUD  has  significantly  reduced 
§  950.220  of  the  proposed  rule  by 
deleting  process  items  that  are  included 
in  periodic  TDC  Notices,  the  discussion 
of  the  program  reservation,  and  HUD 
cost  review  requirements.  Additionally. 
HUD  has  rewritten  the  resident  training 
and  insurance  subsections,  and  has 
added  a  separate  subsection  that 
includes  the  exception  of  donations  and 
off-site  water  and  sanitation  facility 
infrastructure  costs  irom  the  TDC 
calculation.  HUD  has  modified  the  30 
month  for  construction  cost  and  moved 
it  to  §950.207. 

7.  Application  (§950.225) 

To  provide  greater  clarity  in  section 
titles,  the  Application  section  has  been 
divided,  with  items  involving  program 
reservation  and  annual  contributions 
contract  (ACC)  execution  moved  to  a 
new  section  950.227.  HUD  has  deleted 
from  the  rule  process  activities  that  are 
included  in  the  annual  Notice  of 
Funding  Availability.  HUD  has  also 
added  a  new  paragraph  (c),  which 
clarifies  the  criteria  under  which  HUD 
may  approve  new  units  for  state-created 
IHAs. 

8.  Program  Reservation  and  ACC 
Execution  (§  950.227) 

HUD  received  several  comments 
supporting  the  elimination  of  the  3 


percent  limitation  on  initial  planning 
funds. 

One  commenter  suggested  that  the 
limitation  on  planning  funds  was  too 
vague.  Upon  review,  HUD  has 
determined  that  since  such  limitations 
are  included  in  the  ACC,  they  are 
unnecessary  in  this  rule. 

To  further  clarify  the  change  to  a  grant 
program,  HUD  has  changed  the  term 
"program  reservation"  to  "development 
grant  approval"  throughout  the  rule. 

To  streamline  the  development 
process.  HUD  has  modified  subpart  C  to 
remove  the  two-step  process  for 
executing  the  ACC  for  development. 
This  final  rule  provides  for  execution  of 
the  ACC  (or  amendment)  in  the  full 
amount  of  the  grant  upon  approval  of 
the  grant.  Amendments  to  the  ACC 
would  only  be  required  if  the  character 
of  the  development  were  changed  by  the 
IHA. 

This  final  rule  also  adds  a  new  section 
950.229  to  address  the  process  for 
estabhshing  limits  on  the  IHA's  ability 
to  incur  obligations  under  the  ACC.  This 
section  consolidates  requirements  for 
submittal  of  development  cost  budgets 
and  contains  the  existing  provision  for 
comprehensive  housing  plans. 

9.  Project  Coordination  (§  950.230) 

One  commenter  suggested  that  HUD 
should  participate  in  project  planning  in 
order  to  provide  technical  assistance  if 
requested  by  the  IHA.  The  current 
wording  does  not  prohibit  HUD  staff 
from  participating  in  planning  activities 
if  the  IHA  requests,  and  HUD  has 
sufficient  staff  resources  available  to 
provide  such  assistance.  The  decision  to 
provide  voluntary  technical  assistance 
is  a  joint  decision  of  the  IHA  and  HUD. 
HUD  does  not  find  that  additional 
clarifying  language  is  needed. 

10.  Site  Selection  Criteria  (§950.235) 

HUD  received  several  comments 
supporting  the  removal  of  the  one  acre 
limitation  on  site  size.  One  commenter 
objected  to  prohibiting  the  cost  of  access 
roads  as  a  project  expense.  With  the 
exception  of  off-site  water  and  sanitary 
facility  infrastructure  that  Congress 
includes  in  Indian  Housing 
appropriations,  infrastructure 
development  outside  the  boundaries  of 
the  IHA  site(s)  are  not  eligible  project 
expenses.  In  the  case  of  off-site  access 
roads.  Congress  provides  funding 
through  the  Bureau  of  Indian  Affairs 
(BIA)  to  construct  off-site  roads. 
Accordingly,  HUD  has  retained  the 
restrictions  on  off-site  access  roads  in 
this  rule. 


11.  Types  of  Interest  in  Land  (§  950.240) 

Several  commenters  objected  to  the 
requirement  for  HUD  approval  of  the 
form  of  lease.  Because  of  the  period  of 
affordability  requirements  contained  in 
the  statute  and  in  the  ACC,  HUD  has  a 
continuing  interest  in  the  availability  of 
dwelling  units  for  occupancy  by  eligible 
participants.  It  is  in  HUD's  best  interest 
to  assure  that  the  provisions  contained 
in  site  leases  provide  sufficient 
protection  for  the  government  in  this 
area.  Therefore,  HUD  has  retained  the 
requirement  for  a  HUD  approved  form 
of  lease. 

Another  commenter  objected  to 
allowing  leases  of  unrestricted  fee 
simple  land  in  lieu  of  outright  purchase. 
In  most  instances,  an  IHA  will  prefer  to 
purchase  fee  simple  land  instead  of 
entering  into  a  long-term  lease. 
However,  prohibiting  leasing  of 
unrestricted  fee  simple  property  would, 
according  to  HUD,  unduly  restrict  IHA 
options  in  securing  building  sites. 

Another  commenter  suggested  that 
HUD  allow  tribes  to  build  off  tribal 
lands.  There  is  no  specific  prohibition 
against  an  IHA  using  non-tribal  sites. 
IHAs  must  operate  within  the 
jurisdiction  of  the  tribe,  which  is 
generally  within  the  tribe's  reservation 
boundaries.  If  the  IHA  wishes  to  use 
sites  not  within  the  jurisdiction  of  the 
tribe  that  are  subject  to  property  taxes, 
they  must  obtain  the  cooperation  of  the 
taxing  body. 

12.  Environment  (§  950.247) 

The  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (Pub.  L. 
103-233,  approved  April  11. 1994) 
provided  for  tribes  or  local  governments 
to  assume  the  responsibilities  for 
environmental  assessments  of  public 
and  Indian  housing  sites.  To  implement 
this  requirement.  HUD  is  revising  its 
environmental  review  regulations  at  24 
CFR  part  58  to  include  the  Indian 
Housing  program.  HUD  is  also  adding  a 
new  section  950.247,  Environment,  in 
this  rule  to  provide  for  local  completion 
of  the  environmental  assessment. 

13.  Site  Approval  (§950.250) 

HUD  has  decided  to  remove 
§  950.250(b)(3)  from  the  final  rule.  This 
section  had  required  IHA  cooperation  to 
enable  HUD  to  complete  the 
environmental  assessment.  Under  the 
final  rule,  the  tribe  or  local  governing 
body  will  complete  the  environmental 
assessment. 

One  commenter  suggested  that  there 
may  be  unnecessary  duplication  in  the 
review  of  sites,  and  that  HUD  and  the 
BIA  should  adopt  a  single 
environmental  assessment  procedure. 
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HUD  and  the  BLA  have  made  continuing 
efl^orts  to  coordinate  environmental 
review  procedures  to  minimize 
duplication  of  efforts.  With  the  transfer 
of  environmental  review  responsibility, 
the  tribe  or  local  government  will  work 
with  the  BIA  in  this  regard. 

One  commenter  suggested  that  sites 
should  be  inspected  only  when  the  IHA 
deems  it  appropriate.  HUD  finds  that  it 
is  impossible  to  approve  a  site  for 
inclusion  in  a  development  without  first 
making  an  on-site  visit  to  determine  the 
suitability  for  development. 
Accordingly.  HUD  has  not  adopted  this 
suggestion. 

Another  commenter  suggested  that 
environmental  reviews  should  be 
limited  to  sites  larger  than  10  acres.  The 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  requires  an 
environmental  assessment  for  any 
development  action  regardless  of  the 
size  of  the  site. 

14.  Design  Criteria  (§  950.255) 

HUD  received  a  number  of  comments 
objecting  to  requiring  newly  constructed 
Indian  housing  units  to  comply  with 
specific  building  codes.  This 
requirement  is  not  new.  Due  to  the 
investment  of  public  funds  and  the 
long-term  association  between  HUD  and 
the  IHA  during  the  operating  period. 
HUD  finds  that  it  is  necessary  to  require 
minimum  building  standards.  National 
building  codes,  such  as  the  Uniform 
Building  Code  or  the  Uniform  Plumbing 
Code,  provide  minimum  standards  for 
such  development.  HUD  encourages 
tribes  to  develop  and  adopt  building 
codes  that  reflect  the  needs  of  their 
areas.  In  the  absence  of  adopted  tribal 
codes.  IHAs  must  rely  on  local,  state,  or 
national  codes. 

HUD  has  added  a  new  subsection  to 
specify  that  the  IHA  must  perform  a  life 
cycle  cost  analysis  in  the  IHA's 
selection  of  utility  combinations. 

15.  IHA  Development  Program 
(§950.260) 

Several  coramenters  stated  that  HUD's 
suggestion  in  the  proposed  rule 
(§  950.260(a)(2))  that  a  development 
program  should  be  submitted  within  18 
months  of  program  reservation  date  was 
inappropriate  since  IHAs  rely  on 
schedules  prepared  at  the  project 
coordination  meeting  to  reach 
development  program  submission.  HUD 
agrees  with  these  comments  and  has 
removed  the  subsection  containing  this 
suggestion. 

In  response  to  general  comments  for 
further  streamlining  of  the  process,  and 
in  order  to  recognize  program  evolution 
to  a  grant  basis,  HUD  has  removed  the 
requirement  for  a  development  program 


hom  the  rule.  In  its  place,  HUD  has 
specified  the  documents  that  are 
actually  required  prior  to  the  IHA 
proceeding  with  final  planning,  bid/ 
proposal  solicitation,  and  construction 
start.  These  documents  include  a 
development  cost  budget  reflecting  the 
anticipated  cost  of  constructing  the 
project,  certifications  of  compliance 
with  program  requirements,  and  project 
characteristics  that  were  previously 
gleaned  from  the  development  program 
documents  (§  950.260(a)  of  the  final 
rule). 

16.  Construction  and  Inspections 
(§950.265) 

One  commenter  suggested  replacing 
the  term  "program  requirements"  with 
"all  ACC.  statutory,  and  regulatory 
requirements."  HUD  agrees  and  has 
made  the  modification. 

Several  commenters  suggested  that 
HUD  should  not  monitor  projeci 
construction  if  it  was  unwilling  to 
perform  project  insf>ections.  Congress 
has  charged  HUD  with  the  oversight  of 
appropriated  funds.  To  properly 
perform  this  duty.  HUD  must  monitor 
IHA  compliance  with  all  ACC.  statutory, 
and  regulatory  requirements  of  the 
program,  including  the  IHAs 
administration  of  its  construction 
contracts. 

Several  commenters  suggested  that 
HUD  should  either  do  away  with  the  30 
month  requirement  for  reaching 
construction  start  or  reduce  the  time  to 
24  mor.ths.  The  Bnal  rule  has 
consolidated  in  §  950.210  all  references 
to  this  30  month  period.  HUD  has 
changed  the  wording  of  the  30  month 
requirement  to  more  closely  follow  the 
language  of  the  statute,  which  limits 
HUD's  ability  to  cancel  a  project  before 
the  end  of  the  30  month  period.  HUD 
has  also  adopted  the  suggestion  that 
construction  start  should  occur  within 
24  months  after  the  program  reservation 
date,  and  has  added  language  that 
requires  HUD.  subject  to  the  availability 
of  resources,  to  provide  technical 
assistance  to  an  IHA  that  has  not 
reached  construction  start  within  the  24 
month  time-frame. 

In  response  to  numerous  suggestions 
for  overall  streamlining  of  the  rule,  HUD 
has  rewritten  this  section  to  simplify  the 
requirements. 

17.  Correcting  Deficiencies  (§  950.280) 

HUD  received  a  number  of  comments 
suggesting  that  HUD  should  be  required 
to  fund  the  correction  of  any  design  or 
construction  deficiencies.  HUD  does  not 
agree  that  it  is  obligated  to  fund  the 
correction  of  all  design  or  construction 
deficiencies.  Under  program 
requirements,  IHAs  are  required  to  have 


in  place  adequate  systems  to  assure  new 
developments  are  properly  designed 
and  constructed.  As  HUD  attempts  to' 
remove  its  controls  over  IHA 
decisionmaking  by  conveying  the 
authority  to  manage  its  developments,  it 
would  be  inconsistent  not  to  convey  the 
responsibility  to  adequately  manage 
those  developments,  as  well.  HUD  does 
maintain  the  option  of  funding  design  or 
construction  deficiency  corrections 
when  it  believes  it  is  appropriate  to 
provide  such  funding. 

One  commenter  suggested  that  the 
requirement  for  HUD  approval  to  spend 
existing  funds  to  correct  design  or 
construction  deficiencies  should  be 
deleted.  HUD  agrees  that,  along  with  the 
responsibility  to  assure  such  corrections 
are  made,  the  rule  should  provide  the 
authority  to  spend  existing  funds 
appropriately,  including  remaining 
project  development  funds,  operating 
receipts,  or  other  funds  available  to  the 
IHA.  Therefore.  HUD  has  removed  the 
requirement  for  its  prior  approval. 

18.  Fiscal  Closeout  (§950.285) 

HUD  has  added  language  to  this 
section  emphasizing  the  importance  of 
completing  development  grants  in  a 
timely  manner.  Under  the  limited 
oversight  procedures  how  in  effect  for 
Indian  Housing  development,  it  is 
critical  that  grants  be  completed  and  the 
accounts  audited  as  soon  as  possible 
after  the  date  of  full  availability  (DOFA). 

19.  Reformulation 

HUD  received  several  comments 
suggesting  that  a  new  section  be  added 
authorizing  IHAs  to  reformulate  project 
funds  at  any  time  for  any  purpose 
without  prior  HUD  approval.  HUD 
provides  funds  to  an  IHA  to  develop  a 
specified  project.  Consistent  with  other 
grant  programs,  if  an  IHA  wishes  to 
redirect  project  funds,  a  program 
modification  must  be  proposed  and 
approved  before  such  reformulation  can 
proceed.  HUD  has  delegated  the 
authority  to  approve  reformulations  to 
its  Area  ONAPs.  which  will  expedite 
processing  of  requests  by  IHAs. 

D.  Subpart  D — Operation 

1.  Admission  Policies  (§950.301) 

One  commenter  stated  that 
§950.301(a)(2)(iii)  of  the  proposed  rule 
needs  to  be  strengthened  to  read 
"participants  or  the  physical,  financial 
or  environmental  aspects  of  the  project" 
to  help  deal  with  applicants  with  a 
history  of  nonpayment  or  unit  damage. 
Each  IHA  has  the  ability  to  develop 
admission  policies  that  address  the 
needs  in  its  area.  HUD's  goal  is  to 
provide  greater  discretion  to  the  IHAs 
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administering  the  housing  program. 
Therefore.  HUD  does  not  feel  that  these 
additional  regulatory  requirements 
should  be  added  for  all  IHAs.  However, 
each  IHA  is  encouraged  to  develop 
admissions  policies  to  address 
individual  needs,  such  as  the  ability  to 
deal  with  applicants  with  a  history  of 
nonpayment  or  unit  damage. 

A  commenter  stated  that  the  proposed 
language  "for  not  less  than  70  percent 
of  the  units"  in  §  950.301(a)(2)(iv)  is  a 
marked  change  from  the  earlier  draft 
figure  of  30  percent  of  the  units.  The 
commenter  stated  that  the  30  percent 
figure  seems  high  enough  considering 
that  others  have  been  on  the  waiting  list 
for  years.  The  language  in  the  current 
Indian  housing  regulation  states  that 
only  10  percent  of  non-Federal 
preference  holders  are  eligible  for 
admission  in  a  given  year.  Section  501 
of  the  National  Affordable  Housing  Act 
amended  the  percentage  to  allow  for  30 
percent  of  non-Federal  preference 
holders  to  be  eligible  for  admission.  The 
language  'n  the  proposed  rule  stated 
that  the  IHA  shall  develop  tenant  and 
homebuyer  selection  criteria  designed: 
"(iv)  For  not  less  than  70  percent  of  the 
units  made  available  for  occupancy  in  a 
given  fiscal  year,  to  give  a  preference  in 
the  selection  of  participants  who  at  the 
time  they  are  seeking  housing 
assistance,  are  involuntary  displaced, 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  family  income 
for  rent"  (Federal  preference). 

hi  the  final  rule.  HUD  will  handle 
differently  the  issue  of  counting  Federal 
preferences.  The  final  rule  on 
Preferences  for  Admission  to  Assisted 
Housing,  published  in  the  Federal 
Register  on  July  18,  1994  (59  FR  36616) 
revised  the  tenant  selection  preference 
provisions.  The  rule  implements  a 
statutory  change  that  decreases  the 
number  of  families  that  must  be 
admitted  on  the  basis  of  qualifying  for 
a  Federal  selection  preference,  and 
specifically  authorizes  the  adoption  of 
local  selection  preferences  by  IHAs  to  be 
used  in  admitting  some  applicants. 
Because  of  several  comments  regarding 
how  to  count  admissions,  the  language 
in  the  final  rule  frames  the  "counting" 
of  admissions  in  terms  of  a  limit  on  the 
number  of  "local  preference" 
admissions  that  can  be  made  during  a 
one-year  period.  Only  30  percent  of 
annual  admissions  may  be  families 
selected  on  the  basis  of  local  preference. 
Under  that  rule,  a  family  that  quaUfies 
for  a  "Federal  preference"  is  not 
precluded  fi'om  being  admitted  on  the 
basis  of  its  "local  preference,"  but  the 
admission  would  be  counted  against  the 
IHA's  local  preference  limit,  and  the 
selection  is  made  without  regard  to  that 


Federal  preference.  A  more  detailed 
discussion  of  these  preferences  can  be 
found  in  the  preamble  to  that  final  rule. 
Changing  the  percentage  would  require 
Congress  changing  the  statute. 

Another  commenter  recommended 
that  the  language  in  §  950.301(a)(2)(iv) 
"at  the  time  they  are  seeking  housing 
assistance"  be  changed  to  "at  the  time 
an  appropriate  housing  unit  becomes 
available  for  their  use,"  since  these  two 
events  could  occur  at  different  times.  It 
would  be  difficuh  to  justify  attaching  a 
Federal  preference  to  an  applicant  and 
then  carrying  that  applicant  for  several 
months  until  a  unit  becomes  available, 
if  the  applicant  had  found  decent,  safe, 
sanitary,  and  affordable  housing  in  the 
interim. 

The  reference  to  which  this 
commenter  refers  has  been  revised  in 
the  final  rule  regarding  Preferences  for 
Admission  to  Assisted  Housing  (59  FR 
36616,  July  18,  1994).  That  rule 
amended  §  905.301,  and  included  a 
section  on  verification  of  preference  at 
§  905.304(c)(3).  HUD  believes  that  rule 
addresses  the  commenter's  concern 
regarding  the  timing  of  applicant 
verification. 

Another  commenter  stated  that 
admission  requirements  continue  to  get 
too  complex  and  difficult  to  administer. 
The  commenter  stated  that  the  final  rule 
regarding  Preferences  for  Admission  to 
Assisted  Housing  was  clear,  but  that 
additional  clarification  is  needed.  HUD 
understands  the  concern  of  this 
commenter  and  has  tried  to  simplify  the 
regulation  while  implementing  statutory 
provisions  for  admission. 

One  commenter  stated  that  income 
limits  should  be  abolished.  Another 
commenter  requested  that  HUD  reduce 
the  definitional  age  for  an  elderly 
person  from  62  to  55.  However,  the 
provisions  for  admission  of  low-income 
families  and  the  age  definition  for  ein 
elderly  person  are  statutory,  and 
therefore  HUD  cannot  change  them  in 
this  rule.  HUD  will  consider  both  of 
these  comments  as  HUD  develops  its 
legislative  proposal  for  Indian  housing. 

2.  Initial  Determination,  Verification, 
and  Reexjunination  of  Family  Income 
and  Composition  (§  950.315) 

One  commenter  stated  that 
recertifications  should  only  be  done 
once  for  elderly.  Another  commenter 
stated  that  recertification  of  participants 
should  be  every  three  years.  However, 
the  United  States  Housing  Act  of  1937 
states  that  reviews  of  family  income 
shall  be  made  at  least  annually. 
Amending  this  provision  would  require 
a  statutory  change. 


3.  Total  Tenant  Payment — Rental  and 
Turnkey  III  Programs  (§  950.325) 

Many  commenters  objected  to  the  30 
percent  of  monthly  adjusted  income 
provision  in  §950.325(a)(i)  of  the 
proposed  rule.  Both  tribes  and  IHAs 
submitted  resolutions  objecting  to  this 
provision.  Commenters  stated  that  this 
provision  causes  an  unreasonable 
burden  on  tenants  and  does  not  provide 
an  incentive  to  seek  gainful 
employment.  One  commenter  stated 
that  the  rule  promotes  dependency  on 
the  Federal  Government  for  welfare 
assistance  and  destroys  the  initiative  for 
self-sufficiency.  Several  commenters 
objected  that  automatically  charging  30 
percent,  regardless  of  the  quality  of  the 
unit,  would  have  a  discriminatory 
effect,  in  that  it  perpetuates  poverty,  is 
a  disincentive  for  viable  employment, 
and  penalizes  tribal  members  who  are 
struggling  to  achieve  economic 
sufficiency. 

Many  commenters  requested  a  change 
in  the  total  tenant  payment  from  30 
percent  to  20  percent.  Some 
commenters  requested  that  the 
percentage  be  lowered  for  the  elderly 
only.  Another  commenter  requested  that 
a  flat  rent  be  charged  or  the  IHA  be 
allowed  to  charge  minimum  rents. 
Another  commenter  requested  that  no 
rent  be  charged  for  welfare  families. 

One  commenter  stated  that 
§  950.325(a)  should  be  changed  to  read 
as  follows:  "Total  tenant  payment  shall 
be  the  highest  of  the  following,  up  to  the 
IHA's  established  ceiling  rent 
(calculated  using  local  income  levels, 
rents,  and  economic  conditions) 
rounded  to  the  nearest  dollar." 

Many  commenters  recommended  a 
change  to  the  current  ceiling  rent  policy. 
These  commenters  further  stated  that 
IHAs  should  be  allowed  to  establish 
ceiling  rates  using  local  economic 
conditions  to  provide  housing  for  the 
working  poor  at  reasonable  rates. 
Another  commenter  requested  that 
ceiling  rents  be  based  on  fair  market 
rents  for  the  particular  reservation  or  a 
rent  ceiling  equal  to  the  administrative 
fee  for  Mutual  Help  housing.  The 
commenter  stated  that  this  would  not 
conflict  with  the  United  States  Housing 
Act  of  1937,  as  the  Mutual  Help 
administrative  fee  generally  represents 
the  average  monthly  amount  of  debt 
service  and  operating  expenses 
attributed  to  a  dwelling  unit. 

HUD  received  many  comments  on  the 
definitions  of  adjusted  income  and 
annual  income.  Several  commenters 
stated  that  rent  should  be  calculated 
based  on  net  income;  deductions  should 
be  changed  to  be  comparable  to  IRS 
deductions  because  of  the  cost  of  living 
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increases:  medical  deductions  should 
apply  to  everyone  and  there  should  be 
a  secondary  wage  earner  deduction; 
child  support  payments  should  be 
deducted  &om  the  person  paying: 
elderly  families  should  have  a 
deduction  of  $2,500:  only  one  income 
should  be  used  when  calculating  rent; 
more  deductions  should  be  given  for 
child  care:  deductions  should  be 
allowed  for  child  support:  an  inflation 
factor  should  be  built  into  the 
deductions;  no  raises  in  payments  if 
income  increases;  and  deductions 
should  be  provided  for  investments. 

HUD  understands  that  the  30  percent 
rule  and  the  deHnition  of  annual  and 
adjusted  income  are  of  major  concern  in 
the  Indian  housing  rental  program.  The 
United  States  Housing  Act  of  1937 
establishes  the  amount  of  payment  for 
rental  housing  and  defines  the  term 
"income"  and  "adjusted  income." 
Therefore,  without  a  statutory  change. 
HUD  cannot  address  any  of  these 
requested  changes.  As  indicated  in  other 
parts  of  this  preamble,  HUD  is 
considering  other  regulatory  changes  for 
the  public  and  Indian  housing 
programs,  and  is  preparing  a  legislative 
proposal  for  the  Indian  housing 
program.  HUD  will  consider  all  of  the 
comments  above  as  it  develops  the 
proposal. 

4.  Rent  and  Homebuyer  Payment 
Collection  Policy  (§950.335) 

A  commenter  stated  that  payment  and 
collection  policies  should  comply  with 
ACC.  statutory,  and  regulatory 
requirements,  and  not  HUD  guidelines. 
HUD  agrees  with  this  comment  and  has 
revised  the  language  in  this  section  of 
the  final  rule. 

5.  Grievance  Procedures  and  Leases 
(§950.340) 

A  commenter  stated  that  (a)(iii)  of  the 
proposed  rule  should  be  struck,  or  HUD 
should  at  least  explain  that  such  a  party 
may  be  an  ofTicial  or  employee  of  the 
IHA.  The  reference  from  the  commenter 
was  incorrect,  and  therefore  HUD  is 
unable  to  determine  the  nature  of  the 
commenter's  concerns.  HUD  would  like 
to  note  that  the  language  in 
§ 950.340(a)(1)  is  statutory. 

A  commenter  stated  that 
§9S0.340(a)(3)(ii)  should  be  changed. 
The  basic  elements  of  due  process 
should  recognize  Indian  Civil  Rights  Act 
(ICRA)  exceptions  for  tribal  customs  and 
practices.  HUD  finds  it  unnecessary  to 
amend  the  rule  to  recognize  exceptions 
from  the  Indian  Civil  Rights  Act  (ICRA) 
(25  U.S.C.  1301-1303).  because  the  rule 
currently  states  in  §  950.340(a)(1)  that 
each  )HA  shall  adopt  grievance 
procedures  that  are  appropriate  to  local 


circumstances  and  that  comply  with  the 
ICRA.  if  applicable. 

A  commenter  stated  that  the  phrase 
"related  to  the  termination"  in 
§  950.340(a)  and  (b)  should  be  changed 
to  "used"  in  the  termination  or  eviction. 
HUD  could  not  locate  this  phrase  in 
subsection  (a).  HUD  is  unable  to  change 
the  wording  in  subsection  (b)(6)  because 
it  is  a  statutory  requirement. 

One  commenter  stated  that  this 
section  attempts  to  give  HUD  the 
authority  to  determine  whether  tribal 
and  state  termination  or  eviction 
procedures  provide  the  basic  elements 
of  due  process.  The  commenter 
continued  that  since  HUD  has  no 
authority  over  tribal  sovereignty  rights 
to  determine  its  own  eviction  and 
termination  procedures,  this  section 
should  be  removed  from  the  rule. 
However,  HUD's  abiUty  to  determine 
the  basic  elements  of  due  process  is 
statutory,  and  therefore  this  section 
remains  unchanged. 

A  commenter  round  a  typographical 
error  in  §  950.340(b)(6)  in  the  proposed 
rule.  The  provision  should  read 
"Specify  that  with  respect  to  any 
notice."  HUD  has  corrected  the 
typographical  error  in  the  final  rule. 

6.  Fire  Safety  (§950.346) 

A  commenter  recommended  that  this 
section  be  revised  to  change  references 
to  "hard-wire  smoke  detectors"  to 
"hard-wire  with  battery  back-up  smoke 
detectors,"  and  that  this  section  should 
reflect  the  need  for  fire  extinguishers  in 
each  unit.  The  commenter  indicated 
that  many  Mutual  Help  homes  have 
only  battery  operated  smoke  detectors, 
and  that  many  of  them  are  inoperable. 
The  commenter  stated  that  IHAs  should 
be  allowed  to  receive  funding  to  bring 
such  units  up  to  code. 

HUD  received  a  second  comment 
regarding  the  benefits  of  a  residential 
range  top  suppression  system  that  is 
capable  of  detecting  a  cooking  grease 
fire  originating  on  the  range  top, 
extinguishing  the  fire,  and  preventing 
reignition.  The  commenter  provided 
sample  specifications  for  the  product  for 
inclusion  in  the  rule.  The  Fire 
Administration  Authorization  Act  of 
1992  (the  Act)  (Pub.  L.  102-522, 
approved  October  26,  1992)  established 
applicable  Federal  standards  for  fire 
safety,  and  these  standards  are  reflected 
in  this  rule.  HUD  considers  it 
appropriate  to  reflect  the  minimum 
Federal  requirements  mandated  by  the 
Act  and  does  not  plan  to  estabUsh  more 
stringent  requirements  in  this  rule.  To 
the  extent  that  the  State,  tribal,  or  local 
jurisdiction  in  which  the  units  are 
located  has  more  stringent  fire 
prevention  and  control  standards,  the 


more  stringent  State,  tribal,  or  local 
standards  will  govern.  Further,  HUD 
wishes  to  point  out  that  funding  is 
available  under  both  the  QAP  and  COP 
programs  for  fire  safety  needs.  Under 
the  competitive  CIAP  application 
process,  work  items  related  to  fire  safety 
are  prioritized  for  funding  along  with 
emergency  work  items. 

E.  Subpart  E — Mutual  Help 
Homeownership  Opportunity  Program 

1.  Scope  and  AppUcability  (§  950.401) 

One  commenter  asked  what 
regulations  exist  for  Mutual  Help  (MH) 
units  placed  under  ACC  before  March  9. 
1976.  There  are  no  regulations  for  the 
MH  units  placed  under  ACC  prior  to 
March  9.  1976.  The  document  governing 
that  program  is  the  Mutual  Help  and 
Occupancy  (MHO)  Agreement. 

2.  Special  Provisions  for  Development 
of  an  MH  Project  (§950.413) 

One  commenter  stated  that  paragraph 
(d)  in  this  section  of  the  proposed  rule 
should  be  revised  since  it  allows  HUD 
to  decide  not  to  proceed  with  the 
development  of  a  MH  project.  The 
commenter  stated  that  this  provision  is 
inconsistent  with  the  goal  of  the  rule — 
HUD  is  giving  IHAs  greater 
responsibility,  yet  it  is  still  reserving 
control  and  discretion  as  to  how  IHAs 
carry  out  the  housing  program.  In 
response  to  this  comment.  HUD  has 
removed  this  entire  section.  The 
provisions  of  §950.135.  Administrative 
capability,  will  apply  prior  to  an  action 
that  would  result  in  cancellation  of  a 
development  by  HUD,  and  the  IHA 
would  be  involved  and  given  every 
opportunity  to  respond  and  appeal  if 
necessary. 

3.  Selection  of  MH  Homebuyers 
(§950.416) 

One  commenter  requested  that  the 
Federal  preference  mentioned  in 
§  950.416(d)  be  removed  from  this 
section  because  IHAs  should  select 
homebuyers  with  the  ability  to  meet  the 
obligations  of  the  program,  and  Federal 
preference  is  in  conflict  with  the  ability 
to  meet  homebuyer  obligations. 
However,  as  the  commenter  recognized, 
the  Federal  preference  is  a  statutory 
requirement  that  HUD  is  unable  to 
remove  at  this  time.  As  mentioned 
previously  in  this  preamble,  the  Office 
of  Native  American  Programs  is 
developing  a  legislative  proposal  and 
will  consider  this  comment  at  that  time. 

One  commenter  requested  that  HUD 
revise  §  950.416(e)  on  principal 
residency  to  emphasize  that  the 
determination  of  whether  the  home  is 
necessary  for  the  family's  livelihood  or 


Federal  Register  /  Vol.  60,  No.  68  /  Monday,  April  10,  1995  /  Rules  and  Regulations         18181 


for  cultural  preservation  be  solely  that 
of  the  IHA.  In  response  to  this  comment, 
HUD  has  changed  the  wording  on  the 
principal  residency  as  requested. 

One  commenter  asked  HUD  to 
streamline  this  section  and  handle  many 
of  these  requirements  in  a  handbook  or 
by  Board  policy.  HUD  has  reviewed  this 
section  and  streamlined  where  possible; 
however,  many  of  the  requirements  in 
this  section  are  statutorily  based  and 
therefore  HUD  cannot  chanee  them. 

One  commenter  requested  the 
inclusion  of  a  discretionary  preference 
that  the  local  IHA  would  apply  to 
handle  unique  situations  in  their  area. 
On  July  18,  1994  (59  FR  36616),  HUD 
published  a  final  rule  in  the  Federal 
Register  on  Preferences  for  Admission 
to  Assisted  Housing.  That  rule 
specifically  authorizes  the  adoption  of 
local  selection  preferences  by  housing 
authorities  in  admitting  some 
applicants.  This  rule  permits  IHAs  to 
adopt  preferences  that  respond  to  local 
housing  needs  and  priorities  after 
conducting  public  hearings.  See 
§§950.301  and  950.303  of  this  final 
rule. 

4.  MH  Contribution  (§950.419) 

One  commenter  suggested  that  the 
MH  contribution  requirement  should  be 
at  the  option  of  the  IHA.  Another 
commenter  requested  that  land  cost  be 
determined  individually  by  each  tribe 
through  an  appraisal  with  a  cap  of 
$2500.  The  requirement  for  a  MH 
contribution  of  at  least  $1500  is 
statutory,  and  therefore  HUD  cannot 
remove  the  requirement  from  the  rule. 
In  response  to  these  comments, 
however,  HUD  has  revised  this  section 
to  reflect  the  statutory  requirement  that 
the  MH  contribution  be  at  least  $1500, 
rather  than  a  maximum  of  $1500.  to 
allow  for  additional  MH  contributions 
by  the  homebuyer.  J> 

One  commenter  requested  that  a 
subsequent  homebuyer  be  given  credit 
for  land  donated  by  the  tribe.  HUD  has 
recently  provided  guidance  to  the  Area 
ONAPs  that  clarifies  this  section  of  the 
rule.  A  subsequent  homebuyer  can  be 
given  credit  for  a  land  contribution  by 
a  tribe  and  not  be  required  to  provide 
an  additional  MH  contribution. 

5.  Inspections.  Responsibility  for  Items 
Covered  by  Warranty  (§  950.425) 

One  commenter  recommended  that 
§§  950.425(a)  (1)  and  (2)  be  revised  to 
clarify  that  latent  defects  would  be 
covered  even  after  the  warranty  period. 
In  response  to  this  comment,  HUD  has 
streamlined  this  section,  and  this  issue 
is  now  covered  under  the  development 
section  (§  950.270(a)),  in  which  HUD 
believes  the  language  is  clearer. 


6.  Homebuyer  Payments — Post-1976 
Projects  (§  950.426) 

One  commenter  lequested  that  the 
percentage  of  income  used  for 
determining  homebuyer  payments  be 
changed  from  15  percent  to  12  percent. 
Another  commenter  requested  that  the 
percentage  for  elderly  be  changed  to  10 
percent.  Another  commenter  stated  that 
MH  should  have  fixed  payments,  which 
would  eUminate  the  need  for 
recertification.  The  requirement  to 
charge  MH  participants  15  to  25  percent 
of  income  is  statutory,  and  HUD  cannot 
change  it  through  regulation.  However, 
as  mentioned  above,  HUD's  Office  of 
Native  American  Programs  will  consider 
these  comments  when  it  develops  its 
legislative  proposal  for  Native  American 
Programs. 

7.  Maintenance,  Utilities,  and  Use  of 
Home  (§950.428) 

HUD  received  two  comments 
regarding  §  950.428(c)  on  inspections. 
One  commenter  requested  that  HUD 
eliminate  the  need  for  inspections. 
Another  commenter  stated  that 
inspections  should  be  based  on  the 
amount  of  equity  in  a  horaebuyer's 
account.  In  response  to  these  comments, 
HUD  has  changed  the  requirement  in 
the  final  rule  for  MH  inspections.  The 
language  in  the  final  rule  states  that  the 
IHA  shall  conduct  inspections  of  each 
home  on  a  schedule  developed  by  the 
IHA  that  ensures  that  the  home  is 
maintained  in  a  decent,  safe,  and 
sfmitary  condition. 

One  commenter  requested  that  the 
language  in  §  950.428(d)  of  the  proposed 
rule  be  revised  since  the  correction  of 
warranty  items  is  not  the  same  as 
providing  maintenance,  and  the  two 
concepts  should  be  distinct.  HUD 
agrees,  and  in  response  to  this  comment 
HUD  has  revised  this  language. 

HUD  received  two  comments  on 
§  950.428(g).  One  commenter  stated  that 
an  IHA  should  be  able  to  use  Monthly 
Equity  Payments  Account  (MEPA)  funds 
for  improvements  without  a  waiver. 
Another  commenter  stated  that  the  IHA, 
not  HUD,  should  determine  how  MEPA 
funds  can  be  used.  This  rule  does  not 
require  an  IHA  to  obtain  approval  or  a 
waiver  fit)m  HUD  in  order  to  allow  a 
homebuyer  to  use  MEPA  funds  for 
betterments  and  additions.  The  IHA  also 
has  the  ability  to  determine  whether  the 
homebuyer  needs  to  replenish  the 
MEPA.  Therefore.  HUD  has  made  no 
changes. 

8.  Operating  Subsidy  (§950.434) 

One  commenter  requested  a  change  in 
the  operating  subsidy  for  collection 
losses  so  that  the  IHA  could  have  funds 


in  advance  to  repair  vacant  units 
because  of  the  lack  of  reserves.  While 
HUD  never  intended  to  provide  funds 
for  needed  repairs  to  a  vacant  unit  after 
the  repairs  were  completed,  that  was 
often  the  case  due  to  the  budget  process 
and  the  need  for  the  IHA  to  follow 
through  on  all  collection  efforts  prior  to 
receiving  funds.  HUD  has  modified  the 
language  in  the  final  rule  and  will 
provide  additional  guidance  on  the 
process  to  the  Area  ONAPs  so  that  funds 
can  be  provided  to  the  IHA  as  soon  as 
possible. 

Two  commenters  requested  additional 
subsidy  in  the  MH  program.  One 
commenter  requested  operating  subsidy 
for  units  converted  for  self-sufficiency 
or  anti-drug  programs.  Another 
requested  subsidy  to  pay  for 
administrative  costs  involved  with 
using  the  MEPA  for  low-income  housing 
purposes.  However,  HUD  finds  that  the 
administrative  charge  in  the  MH 
program  should  be  used  to  cover  the 
minimal  costs  associated  with  the 
programs  mentioned  above. 

One  commenter  requested  that 
operating  subsidy  be  provided  for 
counseling  in  the  rental  program  and 
that  all  subsidy  be  provided  at  100 
percent.  HUD  provides  operating 
subsidy  for  the  rental  program  through 
the  Performance  Funding  System,  and 
the  IHA  can  budget  for  staff  to  provide 
counseling  in  the  rental  program  if  the 
budget  can  support  this  service.  HUD 
recognizes  the  difficulty  that  IHAs 
experience  when  subsidy  is  provided  at 
less  than  100  percent.  However,  the 
amount  of  subsidy  is  subject  to  annual 
congressional  appropriations,  and 
therefore  HUD  is  unable  to  guarantee 
funding  at  100  percent. 

Several  commenters  requested  that 
HUD  take  into  account  logistical 
concerns  and  IHA  size  when  developing 
a  formula  for  counseling  and  training 
funds.  HUD  agrees  with  the  comments 
and  will  take  these  factors  into  account 
when  developing  the  plan  for  providing 
operating  subsidy  funding  for 
counseling  and  training.  HUD  will 
consult  IHAs  prior  to  implementation. 

9.  Homebuyer  Reserves  and  Accounts 
(§950.437) 

Several  commenters  stated  their 
support  for  the  change  to  use  MEPA 
funds  for  low-income  housing  purposes. 
HUD  received  several  other  comments 
on  this  regulatory  change.  One 
commenter  suggested  that  the  use  of 
MEPA  in  §950.437(b)(2)(ii)  should  be 
limited  based  on  home  inspections.  This 
commenter  stated  that  if  there  are 
maintenance  items  that  need  to  be 
addressed,  the  IHA  should  not  be 
allowed  to  use  the  MEPA.  Another 
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cnmmenter  requested  that  the  KiA  be 
ible  to  use  MEPA  funds  for  alternative 
types  of  housing  aimed  at  middle- 
income  Indian  faunilies.  Another 
commenter  requested  more 
independence  from  HUD  rules  in 
()  950.437(b).  but  this  commenter 
provided  no  additional  information. 
HUD  also  received  comments  requesting 
clarification  of  the  requirements  for 
resident  notification,  eligible  uses,  and 
developing  a  formula  for  the  percentage 
that  can  be  used,  as  well  as  a  request  to 
change  the  definition  of  MEPA. 

HUD  appreciates  the  comments 
received  on  this  major  regulatory 
change.  HUD  developed  this  section  of 
the  proposed  rule  based  on  public 
comment  during  the  Native  American 
consultation  process  in  order  to  give 
flexibility  to  IHAs  that  wish  to  use  the 
MEPA.  IHAs  will  be  required  to  obtain 
approval  for  use  of  the  MEPA  and  to 
maintain  a  sufficient  reserve  of  equity 
for  homebuyers  in  need  of  maintenance. 
Hopefully,  this  will  address  the 
concerns  of  the  commenters  regarding 
which  IHAs  will  be  eligible  to  use  the 
MEPA  for  other  low-income  housing 
purposes. 

With  regard  to  the  comment  on 
expanding  the  use  of  the  MEPA  to 
middle-income  families,  HUD  has 
determined  that  the  use  of  MEPA  funds 
must  be  limited  to  low-income  housing 
purposes  as  long  as  the  development  is 
under  the  Annual  Contributions 
Contract. 

HUD  plans  to  address  many  of  the 
issues  such  as  eligible  uses  in  ONAP 
guidebooks.  In  streamlining  the 
regulation,  HUD  found  that  it  was  best 
to  handle  policy  questions  in  this  way. 
It  is  also  HUD's  goal  to  give  IHAs  the 
ability  to  make  decisions  on  the  amount 
of  MEPA  available  for  use  and  the 
amount  needed  for  homebuyer 
maintenance  if  they  permit  homebuyers 
to  use  the  reserve. 

One  commenter  stated  that  IHAs 
should  not  be  required  to  pay  interest 
on  MEPA  accounts  if  the  funds  are 
being  used  for  other  low-income 
housing  purposes.  The  commenter 
requested  clarification  on  how  the  IHA 
would  earn  or  pay  interest  to 
homebuyers.  The  current  Mutual  Help 
and  Occupancy  Agreement  between  the 
IHA  and  the  homebuyer  states  that 
interest  on  equity  accounts  will  be 
provided  annually.  Due  to  this 
provision.  HUD  has  not  changed  the 
regulation  as  requested. 

One  commenter  requested  that  the 
first  $5,000  of  MH  equity  be  used  as  a 
nonrefundable  downpayment.  HUD 
believes  that  a  requirement  for  a 
downpayment  other  than  the  $1,500  MH 


contribution  would  violate  the  intent  of 
the  United  States  Housing  Act  of  1937. 
One  commenter  requested  that  HUD 
retain  the  Voluntary  Equity  Payment 
Account  (VEPA).  However,  HUD 
removed  the  requirement  for  the  VEPA 
to  streamline  the  MH  program.  IHAs 
had  indicated  that  the  account  was 
seldom  used.  If  an  IHA  wants  to 
continue  to  use  a  voluntary  account. 
they  have  the  ability  to  do  so.  However, 
without  a  VEPA,  a  homebuyer  could 
continue  to  make  additional  monthly 
payments  that  would  be  deposited  in 
the  Mpnthly  Equity  Payment  Account 
and  be  used  to  pay  off  a  home  in  a 
shorter  period  of  time,  similar  to  the 
current  VEPA. 

10.  Purchase  of  Home  (§  950.440). 

Several  commenters  indicated  that 
they  supported  the  change  that  allows 
the  IHA  to  establish  the  purchase  price 
schedule.  One  commenter  requested 
national  uniformity  based  on 
development  cost.  Another  commenter 
requested  clarification  on  whether  the 
new  regulations  regarding  purchase 
price  would  apply  to  existing  homes.  In 
response  to  the  comments  received, 
HUD  will  implement  the  provisions  of 
§  950.440(b)  of  the  proposed  rule,  which 
provides  for  the  IHA  to  set  the  purchase 
price  for  initial  and  subsequent 
homebuyers,  in  the  final  rule.  In 
response  to  whether  the  rule  is 
retroactive,  the  IHA  can  implement  the 
changes  in  the  final  rule  for  current 
homebuyers  with  their  consent.  The 
current  MHO  Agreement  may  differ  on 
several  topics.  Since  this  is  the  contract 
between  the  homebuyer  and  the  IHA, 
homebuyer  consent  would  be  required. 

HUD  received  several  other  comments 
regarding  §  950.440.  One  commenter 
requested  that  an  IHA  be  allowed  to 
convey  a  unit  and  still  perform 
modernization  after  that  unit  is 
conveyed,  if  prior  to  conveyance  that 
unit  was  on  a  comprehensive 
improvement  assistance  program  (CIAP) 
or  5  year  Comp  Grant  comprehensive 
plan.  Another  commenter  requested  that 
IHAs  be  allowed  to  perform  only 
emergency  work  on  a  paid-off  unit  if 
there  was  a  repayment  plan  for  the 
delinquency.  Another  commenter  stated 
that  they  agree  with  the  changes,  but 
they  are  concerned  about  the  operating 
cost  once  the  unit  is  paid  off. 

In  response  to  these  comments.  HUD's 
Office  of  General  Counsel  (OGC)  was 
asked  to  review  the  issue  once  more. 
OGC  stated  that  they  believe  that  the 
statute  can  be  read  to  allow 
modernization  work  to  be  done  on 
units,  title  to  which  have  been 
conveyed,  but  which  were  approved  for 
modernization  funding  prior  to 


conveyance.  However,  once  conveyed, 
the  uiut  is  not  eligible  for  future 
as.sistance  The  language  in  the 
regulations  at  950.440  and  950.602  will 
be  revised  accordingly.  In  response  to 
the  comment  that  IHAs  be  allowed  to 
perform  only  emergency  work  on  a 
paid-off  unit  if  there  is  a  repayment  plan 
for  a  delinquency,  HUD  believes  that 
modernization  may  be  required,  either 
by  statute  or  regulation,  for  these  units, 
and  therefore  HUD  has  not  changed  the 
language  in  the  rule.  However,  the  IHA 
does  have  the  ability  to  determine  its 
priorities  with  respect  to  modernization 
work  for  all  units  and  could  limit  the 
work  to  emergency  items.  In  response  to 
the  comment  regarding  operating  costs, 
until  a  unit  is  conveyed,  the  homebuyer 
is  responsible  for  monthly  payments  in 
accordance  with  the  Mutual  Help  and 
Occupancy  Agreement.  Therefore,  the 
administration  charge  should  still  be 
collected  to  cover  operating  costs  until 
the  unit  is  conveyed. 

One  commenter  requested  that  zero 
interest  be  applied  to  rental.  Turnkey  III. 
and  Old  Mutual  Help.  HUD  issued 
guidance  in  Notice  PIH  91-29,  dated 
June  18,  1991,  which  provides  for  zero 
interest  in  the  Old  Mutual  Help 
Program.  HUD  has  also  modified  the 
Turnkey  III  rule  at  §950.525  to  provide 
for  zero  interest.  It  is  not  necessary  to 
change  the  interest  in  the  rental 
program,  since  all  debt  relating  to  the 
rental  program  has  been  forgiven 
through  the  loan  forgiveness  legislation, 
and  since  tenants  are  not  charged 
interest  with  their  bousing  payments. 

One  commenter  requested  that 
§  940.440(e)(6)  be  changed  to  allow  an 
IHA  to  use  proceeds  from  the  sale  for 
middle-income  families.  Recently, 
HUD's  Office  of  General  Counsel  stated 
that  there  are  no  statutory  restrictions 
that  would  prohibit  the  amendment  of 
an  Administrative  Use  Agreement  to 
allow  proceeds  from  the  sale  of 
homeownership  units  to  be  used  for 
other  housing  purposes,  including 
purposes  other  than  for  lower  income 
housing.  However,  any  proceeds  of  sale 
must  still  be  used  in  connection  with 
low-  and  very  low-income  persons. 
Therefore,  HUD  has  not  changed  the 
language  in  the  rule. 

1 1 .  Termination  of  MHO  Agreement 
(§950.446) 

One  commenter  stated  that 
§  950.446(f)(3)  suggests  that  the  IHA  is 
the  entity  that  evicts.  This  commenter 
recommended  that  this  section  should 
instead  indicate  that  the  IHA  initiates  an 
eviction  action.  HUD  agrees  with  this 
comment  and  has  made  the  change. 
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12.  Succession  (§950.449) 

One  commenter  stated  that  this  is 
perhaps  the  most  important  and 
significant  change  to  the  Indian  Housing 
regulations.  Another  commenter 
supported  this  change  and  stated  it  was 
in  agreement  with  the  IHA.  Another 
commenter  stated  that  "at  the  very  least, 
there  should  be  a  provision  that 
provides  that  the  designation  of  a 
successor  by  the  homebuyer  must  be 
approved  by  tribal  government." 
Although  HUD  supports  tribal 
involvement  in  the  program,  HUD 
believes  that  the  homebuyer  should 
determine  the  successor  to  their  unit 
whenever  possible,  subject  to  any 
restrictions  by  the  tribe  on  succession  to 
the  land. 

13.  Conversion  (§§950.445  and  950.458) 

HUD  received  several  comments  on 
the  conversion  process.  One  commenter 
requested  that  the  requirement  for  an 
actual  development  cost  certificate 
(ADCC)  be  eliminated,  since  this  is  a 
lengthy  process  and  holds  up 
conversions.  Another  commenter 
requested  that  HUD  eliminate  the 
requirement  that  a  conversion 
application  be  in  a  form  required  by 
HUD.  Another  commenter  requested 
that  the  MH  contribution  not  be 
required  in  a  conversion  and  that  the 
lease  process  should  not  hold  up  a 
conversion.  There  was  a  general 
comment  that  HUD  does  not  allow 
conversion. 

In  response  to  these  comments,  HUD 
has  eliminated  the  need  for  an  ADCC 
prior  to  conversion  and  the  requirement 
that  the  conversion  package  be  in  a  form 
required  by  HUD.  HUD  has  not  changed 
the  requirement  for  a  MH  contribution, 
since  it  is  a  statutory  requirement  for 
every  MH  unit.  However,  the 
contribution  can  be  in  the  form  of  land. 
HUD  encourages  the  use  of  the 
conversion  process  whenever  it  is 
beneficial  for  an  IHA.  If  an  IHA  is 
having  difficulty  with  the  conversion 
process,  it  should  contact  the  Office  of 
Native  American  Programs  in 
Washington,  D.C.,  at  the  address 
specified  in  the  "For  Further 
Information  Contact"  section,  above. 

F.  Subpart  F — Self -Help  Development  in 
the  Mutual  Help  Homeownership 
Opportunity  Program 

HUD  received  no  comments  on  this 
subpart.  However.  HUD  has  made 
additional  revisions  in  the  final  rule  to 
streamline  this  program. 

G.  Subpart  G — Turnkey  III  Program 

HUD  only  received  one  comment  on 
the  Turnkey  III  subpart  of  the  rule.  This 
commenter  requested  that  a  zero  interest 


rate  apply  to  this  program,  as  it  does 
with  Mutual  Help  Homeownership 
Opportunity  Program.  HUD  had  made 
this  change  in  the  proposed  rule  at 
§  950.525,  and  this  change  is  included 
in  this  final  rule. 

.  Due  to  the  fact  that  there  are  currently 
only  18  IHAs  managing  the  Turnkey  III 
Program,  and  in  response  to  general 
pubUc  support  for  additional 
streamlining  of  the  entire  regulation. 
HUD  has  attempted  to  further  reduce 
the  regulatory  requirements  of  this 
program. 

H.  Subpart  H — Lead-Based  Paint 
Poisoning  Prevention 

With  this  final  rule,  HUD  makes  no 
changes  to  the  existing  regulations  for 
lead-based  paint  poisoning  prevention, 
other  than  to  move  them  from  part  905 
to  new  part  950.  However.  HUD  is 
republishing  the  existing  regulations  in 
this  rule  in  an  effort  to  consolidate  all 
the  Indian  housing  regulations. 

/.  Subpart  I — Modernization 

1.  Comprehensive  Improvement 
Assistance  Program  and  Comprehensive 
Grant  Program 

HUD  received  many  comments 
regarding  the  changes  proposed  for  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  and 
Comprehensive  Grant  Program  (CGP). 
The  comments  were  overwhelmingly 
supportive  of  HUD's  efforts  to  simplify 
the  programs.  Many  of  the  changes 
requested  on  CGP  were  implemented  in 
the  Public  and  Indian  Housing 
Amendments  to  the  CGP  final  rule, 
which  was  published  in  the  Federal 
Register  on  August  30.  1994  (59  FR 
44810). 

One  commenter  indicated  that  QAP 
should  be  an  entitlement  based  on  age 
and  number  of  units,  and  that  the 
formula  must  take  into  account  small 
IHAs.  However,  the  United  States 
Housing  Act  of  1937  specifically 
provides  for  two  different 
modernization  programs  based  on 
housing  authority  size:  a  formula 
funded  program  for  those  with  250  or 
more  units,  and  a  discretionary 
application  program  for  those  with 
fewer  than  250  units.  Therefore.  HUD 
could  not  implement  this 
recommendation  without  a  legislative 
amendment. 

Another  commenter  recommended 
that  CIAP  have  a  five-year  plan,  like 
CGP.  However,  as  stated  above,  funding 
of  a  CIAP  is  made  through  a  competitive 
application  process  that  does  not  allow 
forecasting  funding  availability  for 
future  years,  as  does  the  CGP.  Although 
HUD  encourages  IHAs  to  plan  for 


modernization  needs,  a  five-year  plan 
would  not  serve  the  same  purpose  as  in 
the  CGP. 

One  commenter  indicated  that  ^TAP 
funds  for  IHAs  should  be  a  separate  set- 
aside  from  Public  Housing.  Currently, 
there  is  only  one  appropriation  for 
Public  and  Indian  Housing.  Therefore, 
implementing  this  recommendation 
would  require  a  legislative  change. 

A  commenter  suggested  that  the 
process  of  moving  CIAP/CGP  funds  to 
resident  organizations  should  be  in 
regulations.  However,  HUD  finds  that 
regulating  a  process  for  transferring 
funds  to  resident  organizations  would 
decrease  local  flexibility,  and  therefore 
HUD  has  not  implemented  this 
recommendation. 

2.  Special  requirements  for  Turnkey  III 
and  Mutual  Help  developments 
(§950.602) 

Many  commenters  made 
recommendations  regarding  this  section 
of  Subpart  I  and  a  cross  reference  in  the 
Mutual  Help  Homeownership 
Opportunity  Program,  Subpart  E, 
§  950.440.  Both  references  discuss  the 
use  of  modernization  funds  for  paid-off 
and  conveyed  units.  In  the  final  CGP 
rule  (published  in  the  Federal  Register 
on  August  30, 1994  (59  FR  44810)), 
HUD  removed  the  regulatory 
prohibidon  against  modernizing  Mutual 
Help  units  that  are  paid  off  but  not 
conveyed.  The  preamble  to  that  rule 
stated: 

The  Department  believes  that  the  only 
regulatory  restrictions  on  the  modernization 
of  paid-off  Mutual  Help  units  should  l>e  that: 
title  has  not  t)een  conveyed  to  the 
homebuyer  where  the  homebuyer  has  a 
delinquency  at  the  end  of  the  amortization 
f>eriod,  non-emergency  modernization  work 
shall  not  be  done  until  all  delinquencies  are 
repaid;  and,  the  units  shall  be  identified  in 
the  Comprehensive  Plan  (including  the 
Physical  Needs  Assessments  and  Five- Year 
Action  Plan).  The  prohibition  against 
performing  modernization  work  on  conveyed 
units  is  based  on  a  determination  by  the. 
Department's  Office  of  General  Counsel  that 
statutory  authority  for  the  expenditure  of 
modernization  funds  is  limited  to  existing 
public  housing  units.  Once  title  is  conveyed 
and  the  unit  is  no  longer  covered  by  the  ACC, 
the  unit  is  no  longer  a  public  housing  unit 
and  there  is  no  legal  authority  for  the 
exp)enditure  of  modernization  funds 
provided  under  section  14  of  the  Act.  IHAs 
that  wish  to  modernize  conveyed  Mutual 
Help  units  must  obtain  funding  from  another 
source;  e.g.,  proceeds  from  the  sale  of 
homeownership  units  or  Bureau  of  Indian 
Affairs  Housing  Improvement  Program  funds. 

(59  FR  44811). 

A  group  of  IHAs  consolidated  their 
comments  and  offered  two  alternative 
recommendations  for  this  rule's 
provisions  on  conveyed  units  at 
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§§950.602  and  950.440.  They 
recommended  that  IHAs  be  allowed  to 
convey  a  unit  and  still  perform 
modeniization  after  the  unit  is 
conveyed,  if  prior  to  convoyance  the 
work  was  in  an  approved  CLAP 
application  or  CGP  Five- Year  Plan,  and 
the  work  is  done  within  Hve  years. 
Alternatively,  they  recommended  that 
IHAs  have  the  option  to  delay 
conveyance  for  up  to  five  years  to 
conduct  modernization,  but  only  with 
the  written  consent  of  the  homebuyer. 

Another  IHA  commented  that 
conveyed  units  should  be  eligible  for 
modernization  work.  The  IHA  argued 
that  first  priority  should  go  to 
homebuyers  who  have  shown  good  faith 
by  paying  for  their  homes  and  now  have 
the  deeds  to  the  homes,  and  not  to  those 
who,  because  of  a  delinquent  status, 
have  not  received  their  conveyance 
documents.  The  IHA  recommended  that 
in  the  renovation  of  paid-off  units,  IHAs 
should  have  the  discretion  to  decide 
which  units  to  modernize,  whether  the 
unit  has  been  conveyed  or  not. 

Two  IHAs  recommended  that  HUD 
allow  old  Mutual  Help  and  Turnkey  III 
units  that  have  been  conveyed  to  be 
brought  back  into  the  programs  for  the 
purpose  of  comprehensive 
modernization.  The  IHAs  considered 
the  proposed  change  to  be  unfair  to 
homebuyers  in  paid-off  units  that  were 
not  included  in  the  Comprehensive 
Plans  because  paid-off  units  were 
ineligible  under  the  original  regulation. 
Many  of  those  units  were  conveyed 
before  the  proposed  rule  was  published, 
which  provided  that  units  that  are  paid 
off  but  not  conveyed  are  eligible  for 
modernization.  The  IHAs  argued  that 
the  conveyed  units  deserve  the  same 
consideration  and  have  the  same 
physical  improvement  needs,  such  as 
handicapped  accessibility,  lead-based 
paint  testing,  and  meeting  current 
codes. 

As  discussed  in  the  preamble 
language  for  Subpart  E.  the  Office  of 
General  Counsel  (OGC)  has  advised  that 
the  statute  can  be  read  to  allow 
modernization  work  to  be  done  on 
units,  title  to  which  have  been 
conveyed,  but  which  were  approved  for 
modernization  funding  prior  to 
conveyance.  Therefore,  HUD  has  revised 
the  rule  in  response  to  the  comments 
submitted  on  this  issue.  Although  title 
can  be  conveyed  once  the  unit  has  been 
approved  for  modernization  funding, 
C)GC  recommends  that  IHAs  delay 
conveyance  until  modernization  work  is 
completed  on  a  Mutual  Help  unit. 

In  response  to  the  comments 
requesting  that  modernization  be 
eUgible  for  a  Mutual  Help  unit  that  has 
been  conveyed  but  not  approved  for 


modernization  funding  prior  to 
conveyance,  the  prohibition  is  based  on 
the  determination  that  statutory 
authority  for  the  expenditure  of  funds  is 
Umited  to  existing  public  housing  units. 
Once  title  is  conveyed  and  the  unit  is  no 
longer  owned  by  an  IHA  and  covered  by 
the  ACC.  the  unit  is  no  longer  a  public 
housing  unit,  and  there  is  no  legal 
authority  for  the  expenditure  of      * 
modernization  funds  provided  under 
section  14  of  the  United  States  Housing 
Act  of  1937. 

Two  commenters  recommended  that 
when  units  become  paid  off,  the 
operating  costs  should  be  charged  to  the 
Comprehensive  Grant  Program.  Another 
commenter  recommended  that  the  rule 
be  revised  to  specify  clearly  that  during 
the  period  after  a  unit  becomes  paid  off, 
until  it  is  modernized  and  title  is 
conveyed,  the  homebuyer  is  responsible 
for  the  administration  charge.  In 
response  to  the  first  two  comments,  the 
United  States  Housing  Act  of  1937 
requires  that  the  homebuyer  make 
monthly  payments  of  at  least  an 
administration  charge  to  cover  monthly 
operating  expenses  on  the  dwelling.  The 
second  commenter  was  correct  in  the 
statement  that  the  administration  charge 
shall  be  made  by  a  homebuyer  until 
conveyance.  HUD  has  included 
language  to  clarify  this  requirement  in 
§  950.440  of  the  rule. 

3.  Contracting  Requirements  (CLAP) 
(§950.642)  and  Conduct  of 
Modernization  Activities  (CGP) 
(§950.681) 

One  commenter  stated  that  in  order  to 
assist  new  contractors  in  getting 
established  an  IHA  should  be  allowed  to 
give  preference  to  new  contractors  and 
pay  their  hcensing  and  bonding  fees.  A 
change  to  the  contracting  requirements 
would  conflict  with  24  CFR  part  85, 
which  contains  the  government-wide 
administrative  requirements  for  grants. 
Paying  licensing  and  bonding  fees 
would  give  an  unfair  advantage  to  new 
contractors  and  would  not  provide  fair 
and  open  competition  as  required  by 
Part  85. 

4.  Eligible  Costs  (§  950.666) 

One  commenter  agreed  with  the 
increase  from  10  percent  to  20  percent 
in  the  cost  limitation  on  management 
improvements  in  §950.666(m)(2),  but 
indicated  that  the  cost  limitation  on 
administrative  costs  should  also  be 
increased  from  7  percent  to  10  percent. 
HUD  appreciates  the  comment  in 
support  of  the  change  in  the  cost 
limitation  for  management 
improvement.  The  cost  limitation  on 
administrative  costs  was  increased  from 
7  percent  to  10  percent  of  the  annual 


grant  in  the  CGP  final  rule  published  in 
the  Federal  Register  on  August  30,  1994 
(59  FR  44810),  and  effective  September 
29,  1994.  That  change  is  also  reflected 
in  this  rule. 

One  commenter  stated  that  the 
proposed  rule  is  too  restrictive  with 
respect  to  room  additions  needed  for 
handicapped  accessibility.  Three 
commenters  recommended  that  the  rule 
include  additions  to  the  living  space  in 
a  dwelling  unit  as  an  eligible  work  item 
under  CGP  and  CLAP.  HUD 
implemented  this  recommendation  for 
the  CGP  final  rule  cited  above  at 
§  905.666(c).  That  rule  provides  that 
"(aldditional  dwelling  space  may  be 
added  to  existing  units."  A  similar 
change  has  been  made  in  this  CIAP  final 
rule  at  §950. 6 15(h). 

5.  Allocation  of  Assistance  (§  950.669) 

A  regional  association  of  IHAs 
commended  the  proposed  rule  for 
allowing  IHAs  to  hold  public  hearings 
earlier  in  the  year  using  the  prior  year's 
formula  amount  for  planning  purposes. 
HUD  appreciates  the  comment  in 
support  of  this  change. 

6.  Comprehensive  Plan  (Including  Five- 
Year  Action  Plan)  (§  950.672). 

One  commenter  anticipated  a  problem 
with  uiu^alistically  raising  expectations 
by  consulting  with  the  residents  on  all 
five  years  of  the  Comprehensive  Plan. 
The  commenter  recommended  limiting 
resident  participation  to  years  when 
funds  are  available.  However,  section  14 
of  the  United  States  Housing  Act  of 
1937  requires  that  residents  affected  by 
the  planned  activities  be  given  the 
opportunity  to  review  and  provide  their 
input.  This  rule  (§  950.6726))(5)) 
requires  that  at  the  annual  Public 
Hearing  the  IHA  present  "information 
on  the  Comprehensive  Plan/Armual 
Submission  and  the  status  of  prior 
approved  programs." 

7.  HLJD  Review  and  Approval  of 
Comprehensive  Plan  (Including  Five- 
Year  Action  Plan)  (§  950.675). 

One  commenter  wanted  to  be  able  to 
maintain  flexibility  to  move  work  items 
between  years  of  the  CGP  Action  Plan 
and  have  the  ability  to  switch  line  items 
within  the  original  scope  of  work.  HUD 
has  included  the  ability  to  undertake 
any  of  the  work  identified  in  any  of  the 
other  four  years  of  the  latest  approved 
Five- Year  Action  Plan,  current  Annual 
Statement,  or  previously  approved  CLAP 
budgets  in  §  950.675(c)  of  the  CGP  final 
rule  cited  above. 


/.  Subpart  f — Operating  Subsidy 

1.  General  Comments. 

One  commenter  requested  that  the 
calculation  for  the  PFS  be  changed 
because  it  is  too  complicated.  Another 
commenter  stated  that  the  PFS  should 
be  designed  specifically  for  IHAs.  This 
commenter  suggested  that  HUD  should 
initiate  a  national  study  on  PFS  and 
how  to  redesign  it.  HUD  recognizes  the 
concerns  regarding  the  PFS  and  how  it 
relates  to  the  Indian  Housing  program. 
However,  any  change  in  the  PFS  would 
require  statutory  and/or  regulatory 
changes.  At  this  time,  HUD  is  studying 
the  entire  Indian  Housing  program.  In 
this  process,  HUD  will  address  any 
recommendation  for  change  in  this  area. 

Another  commenter  stated  that  IHAs 
should  be  provided  with  additional 
subsidy  to  cover  the  costs  of 
implementing  part  85.  However,  the 
PFS  is  designed  to  cover  administrative 
costs  of  a  well-managed  IHA.  In  the 
Mutual  Help  program,  the 
administration  cheuge  is  used  to  cover 
an  IHA's  administrative  expenses.  There 
are  no  additional  congressional 
appropriations  to  cover  these  costs,  and 
therefore  HUD  cannot  change  the  rule  to 
accommodate  this  request. 

2.  Other  Costs  (§  950.720). 

A  commenter  stated  that  additional 
operating  subsidy  should  be  provided 
for  user  fees  for  the  Mutual  Help 
program.  Section  122(c)  of  the  Housing 
and  Community  Development  Act  of 
1992  amended  Section  203  of  the  Indian 
Housing  Act  of  1988  (Pub.  L.  100-358, 
approved  June  29, 1988)  to  provide  user 
fees  to  municipalities  specifically  for 
each  rental  housing  unit.  The 
amendment  did  not  include  Mutual 
Help,  and  a  legislative  change  would  be 
necessary  to  provide  this  funding. 

3.  Operating  Reserves  (§  950.740) 

One  commenter  requested  that  HUD 
maintain  the  requirement  for  a 
maximum  operating  reserve  in  the 
rental  program.  However,  HUD  is 
making  efforts  to  streamline  regulations 
and  give  control  of  project  operations  to 
IHAs.  This  includes  the  determination 
by  an  IHA  of  the  amount  of  reserves 
needed  for  efficient  program  operation. 
For  that  reason,  HUD  has  eliminated  the 
requirement  for  the  maximum  operating 
reserve  in  both  the  rental  and  Turnkey 
III  programs. 

4.  Operating  Budget  Submission  and 
Approval  (§950.745) 

A  commenter  recommended  that  HUD 
revise  the  Handbook  early  in  Fiscal  Year 
(FY)  1995  to  implement  the  budget 
submission  change.  On  October  4, 1994, 


HUD  issued  HUD  Notice  94-72,  which 
implemented  the  revised  procedures 
regarding  operating  budget  submission. 
HUD  has  also  modified  this  rule  slightly 
to  reflect  the  budget  submission 
changes. 

K.  Subpart  K — Energy  Audits,  Energy 
Conservation  Measures,  and  Utility 
Allowances  General  Changes 

1 .  General  Comment 

HUD  received  a  comment  suggesting 
that  this  entire  section  should  be 
simplified,  and  it  should  reflect  less 
HUD  reviews  and  approvals.  In 
response  to  this  comment,  HUD  has 
reviewed  the  section  and  streamlined 
when  possible.  HUD  has  also  removed 
many  of  the  reviews  and  approvals 
mentioned  by  the  commenter. 

2.  Energy  Performance  Contracts 
(§950.825) 

One  commenter  requested  that  the 
word  "shall"  in  the  following  sentence 
of  §  g50.825(a)  be  removed:  "Energy 
performance  contracting  shall  be 
conducted  using  one  of  the  following 
methods  of  procurement  •   *   *." 
However,  removal  of  the  word  "shall" 
would  eliminate  the  need  to  conduct 
energy  audits.  HUD  finds  that  its 
pohcies  in  this  section  support  national 
energy  conservation  goals,  and  the 
elimination  of  the  audits  would  not 
meet  HUD's  goals  of  reducing  energy 
consumption  or  operating  costs. 

L.  Subpart  L — Operation  of  Projects 
After  Expiration  of  Initial  ACC  Term 

With  this  final  rule,  HUD  makes  no 
changes  to  the  existing  regulations  for 
the  operation  of  projects  after  the 
expiration  of  the  initial  ACC  term,  other 
than  to  move  them  from  part  905  to  new 
part  950.  However,  HUD  is  republishing 
the  existing  regulations  in  this  rule  in  an 
effort  to  consolidate  all  the  Indian 
housing  regulations. 

M.  Subpart  M — Disposition  or 
Demolition  of  Projects 

HUD  received  no  comments  on  this 
subpart.  HUD  had  taken  steps  to 
streamline  this  subpart  in  the  proposed 
rule,  and  has  made  no  additional 
changes  in  this  final  rule. 

N.  Subpart  N — Miscellaneous 

Subpart  N  was  incorporated  into 
subpart  J  (§950.772)  of  the  final  rule. 

O.  Subpart  O — Resident  Participation 
and  Opportunities  General  Provisions 

A  final  rule  for  the  Public  and  Indian 
Housing  Amendment  to  the  Tenant 
Participation  and  Tenant  Opportimities 
in  Public  and  Indian  Housing  was 
published  in  the  Federal  Register  on 


August  24,  1994  (59  FR  43622).  With 
today's  final  rule,  HUD  makes  no 
changes  to  the  Resident  Participation 
and  Opportunities  regulations,  other 
than  to  move  them  from  part  905  to  new 
part  950.  However,  HUD  is  republishing 
the  existing  regulations  in  today's  rule 
in  an  effort  to  consolidate  all  the  Indian 
housing  regulations. 

P.  Subpart  P— Section  5(h) 
Homeownership  Program 

A  final  rule  for  the  Section  5(h) 
HomeowTiership  Program  for  Public  and 
Indian  Housing  was  published  in  the 
Federal  Register  on  November  10, 1994 
(59  FR  56354).  With  today's  final  rule, 
HUD  makes  no  changes  to  the  Section 
5(h)  HomeowTiership  regulations  for 
Indian  housing,  other  than  to  move 
them  from  part  905  to  new  part  950. 
However,  HUD  is  republishing  the 
existing  regulations  in  today's  rule  in  an 
effort  to  consolidate  all  the  Indian 
housing  regulations. 

Q.  Subpart  R — Family  Self-Sufficiency 

HUD  received  no  comments  on  this 
subpart.  As  stated  in  the  proposed  rule. 
HUD  made  very  few  changes  to  the 
regulation  implementing  the  FSS 
program  because  the  current  regulation 
reflects  the  statutory  provisions  of 
section  23  of  the  United  States  Housing 
Act  of  1937.  HUD  has  revised  the  final 
rule  to  eliminate  definitions  that  are 
included  in  §950.102. 

IV.  Other  Matters 

Finding  of  No  Significant  Impact 

At  the  time  of  the  development  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  at  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  remains 
applicable  to  this  final  rule  and  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:00  p.m.  weekdays)  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10272,  451  Seventh  Street,  S.W.. 
Washington,  D.C.  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  rule 
makes  a  number  of  amendments  to  the 
Indian  Housing  Consolidated  Program 
regulations  to  simpUfy  program 
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processes,  reduce  the  number  of 
regulatory  requirements,  and  to  provide 
more  flexibility  to  local  tribal  and 
Indian  housing  authority  officials  in  the 
administration  of  the  Indian  Housing 
program. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  order. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  firom 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1894  in  HUD's  Semiannual 
Regulatory  Agenda  published  on 
November  14,  1994  (59  FR  57632, 
57638)  in  accordance  with  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Catalog  of  Domestic  Assistance 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  rule  are  14.146, 14.147.  14.850, 
14.851.  14.852.  and  15.141. 

List  of  Subiects 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  community 
development,  Grant  programs — Indians, 
Indians,  Homeownership,  Individuals 
with  disabilities.  Lead  poisoning.  Loan 
programs — housing  and  community 
development.  Loan  programs — Indians, 
Low  and  moderate  income  housing. 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  950 

Aged.  Grant  programs — housing  and 
commimity  development.  Grant 
programs — Indians.  Disability, 


Homeownership.  Indians.  Low  and 
moderate  income  bousing,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  and  imder  the  authority 
of  42  U.S.C.  3535(d),  Utle  24  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  905— {REMOVED  AND 
RESERVED] 

1 .  Part  905  is  removed  and  reserved. 

2.  Part  950  is  added  to  read  as  follows: 

PART  950— INDIAN  HOUSING 
PROGRAMS 

Subpart  A— -General 

950.101  Applicability  and  scope. 

950.102  definitions. 

950.110    Assistance  from  Indian  Health 

Service  and  Bureau  of  Indian  A^irs. 
950.115     Applicability  of  civil  rights 

requirements. 
950.117    Displacement,  relocation,  and 

acquisition. 
950.120    Compliance  witti  other  Federal 

requirements. 

950.125  Establishment  of  IHAs  pursuant  to 
State  law. 

950. 1 26  Establishment  of  IHAs  by  tribal 
ordinance. 

950.130    IHA  Commissioners  who  are 

tenants  or  homebuyers. 
950.135    Administrative  capability. 

Subpart  B — Procuremant 

950.160    Procurement  standards. 
950. 165     Methods  of  procurement. 
950.170    Other  requirements  applicable  to 

development  contracts. 
950.172     Wage  rates. 
950.175    Indian  preference  requirements. 
950.190     Insurance. 
950.195     Lead-based  paint  liability 

insurance  coverage. 

Subpart  C — Developmant 

950.200    Roles  and  responsibilities  of 

Federal  agencies. 
950.205     Allocation. 
950.207     Eligibility. 
950.210    Authority  for  proceeding  without 

HUD  approval. 
950.215     Production  methods. 
950.220    Total  development  cost. 
950.225     Application. 
950.227     Initial  development  grant  approval 

and  ACC  execution. 
950.229     Expenditure  of  funds. 
950.231     Project  coordination. 
950.235    Site  selection  criteria. 
950.240    Types  of  interest  in  land. 
950.245     Appraisals. 
950.247    Environment. 
950.250     Site  approval. 
950.255     Design  criteria. 
950.260    Construction  stage  development 

cost  budget  and  certifications. 
950.265    Construction  and  insp)ections. 
950.270    Construction  completion  and 

settlement. 


950.275     Warranty  inspections  and 

enforcement. 
950.280    Correcting  deficiencies. 
950.285     Fiscal  closeout. 

Subpart  D—Oparation 

950.301     Admission  policies. 

950.303  Selection  preferences. 

950.304  Federal  preferences:  general. 

950.305  Federal  preferences:  involuntary 
displacement. 

950.306  Federal  preference:  substandard 
housing. 

950.307  Federal  preference:  rent  burden. 

950.308  Exemption  from  eligibility 
requirements  for  police  officers  and 
other  security  personnel. 

950.310    Restrictions  on  assistance  to 

noncitizens. 
950.315     Initial  determination,  verification, 

and  reexamination  of  family  income  and 

composition. 
950.320    Determination  of  rents  and 

homebuyer  payments. 
950.325    Total  tenant  payment — Rental  and 

Turnkey  III  programs. 
950.335     Rent  and  homebuyer  [>ayment 

collection  policy. 
950.340    Grievance  procedures  and  leases. 

950.345  Maintenance  and  improvements. 

950.346  Fire  safety. 

950.360     IHA  employment  practices. 

Subpart  E— Mutual  Help  Homeownership 
Opportunity  Program 

950.401     Scope  and  applicability. 
950.416    Selection  of  MH  homebuyers. 
950.419    MH  contribution. 
950.422    Conmiencement  of  occupancy. 

950.425  Insf)ections,  resf>onsibility  for 
items  covered  by  warranty. 

950.426  Homebuyer  payments  before  March 
9.  1976. 

950.427  Homebuyer  payments  for  projects 
under  ACC  on  or  after  March  9, 1976. 

950.428  Maintenance,  utilities,  and  use  of 
home. 

950.431  Operating  reserve. 

950.432  Operating  budget  submission  and 
approval. 

950.434  Operating  subsidy. 

950.437  Homebuyer  reserves  and  accounts. 

950.440  Purchase  of  home. 

950.443  IHA  homeownership  financing. 

950.446  Termination  of  MHO  Agreement. 

950.449  Succession. 

950.452  Miscellaneous. 

950.453  Counseling  of  homebuyers. 
950.455  Conversion  of  rental  projects. 
950.458  Conversion  of  Mutual  Help  projects 

to  rental  program. 

Subpart  F— S«lf-Help  Development  in  ttie 
Mutual  Help  Homeownership  Opportunity 
Program 

950.470  Purpose  and  applicability. 

950.475  Basic  requirements. 

950.480  Self-Help  agreement. 

950.485  Application. 

950.490  Development  program. 

950.495  Default  of  Self-Help  agreement. 

Subpart  G — Turnkey  Ml  Program 

950.501     Introduction. 
950.503    Conversion  of  Turnkey  III 
developments. 
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950.505    Eligibility  and  selection  of  Turnkey 

III  homebuyers. 
950.507     Homebuyer  Ownership 

Opportunity  Agreements  (HOOA). 
950.509    Resp>onsibilities  of  homebuyer. 

950.511  Homebuyers'  association  (HBA). 

950.512  Homeowners'  association  (HOA). 

950.513  Break-even  amount  and  application 
of  monthly  payments. 

950.515     Monthly  operating  exp>ense. 
950.517    Earned  Home  Payments  Account 

(EHPA). 
950.519    Nonroutine  Maintenance  Reserve 

(NRMR). 
950.521     Operating  reserve. 
950.523     Operating  subsidy. 
950.525    Purchase  price  and  methods  of 

purchase. 
950.529    Termination  of  Homebuyer 

Ownership  Opportunity  Agreement. 

Subpart  H — Lead-Based  Paint  Poisoning 
Prevention 

950.551     Purpose  and  applicability. 
950.553    Testing  and  abatement  applicable 

to  development. 
950.555     Testing  and  abatement  applicable 

to  modernization. 
950.560  Notification. 
950.565    Maintenance  obligation;  defective 

paint  surfaces. 
950.570     Procedures  involving  EBLs. 
950.575     Compliance  with  tribal,  State,  and 

local  laws. 
950.580    Monitoring  and  enforcement. 
950.585     Insurance  coverage. 

Subpart  I— Modernization  Program  General 
Provisions 

950.600  Purpose  and  applicability. 

950.601  Allocation  of  funds  under  section 
14. 

950.602  Special  requirements  for  Turnkey 
III  and  Mutual  Help  developments. 

950.603  Modernization  and  energy 
conservation  standards. 

Comprehensive  Improvement  Assistance 
Program  (For  IHAs  That  Own  or  Operate 
Fewer  than  250  Indian  Housing  Units) 

950.609     Purpose. 

950.615     Eligible  costs. 

950.618    Procedures  for  obtaining  approval 

of  a  modernization  program. 
950.624     Resident  and  homebuyer 

participation. 
950.635    Initiation  of  modernization 

activities. 
950.639     Fund  requisitions. 
950.642    Contracting  requirements. 
950.645     On-site  inspections. 
950.648     Budget  revisions. 
950.651     Progress  reports. 
950.654     HUD  review  of  IHA  performance. 
950.657     Fiscal  closeout. 

Comprehensive  Grant  Program  (For  IHAs 
That  Own  or  Operate  250  or  More  Indian 
Housing  Units) 

950.660    Purpose. 

906.666  Eligible  costs. 

950.667  Reserve  for  emergencies  and 
disasters. 

950.669    Allocation  of  assistance. 
950.672    Comprehensive  Plan  (including 
Five- Year  Action  Plan). 


950.675     HUD  review  and  approval  of 

Comprehensive  Plan  (including  action 

plan). 
950.678    Annual  Submission  of  activities 

and  expenditures. 
950.681     Conduct  of  modernization 

activities. 
950.684    IHA  Performance  and  Evaluation 

RepwDrt. 
950.687     HUD  review  of  IHA  performance. 

Subpart    J— Operating  Subsidy 

950.701  Purpose  and  applicability. 
950. 705    Determination  of  amount  of 

operating  subsidy  under  PFS. 
950.710    Computation  of  Allowable  Expense 

Level. 
950.715    Computation  of  Utilities  Exptense 

Level. 
950.720    Other  costs. 
950.725     Projected  operating  income  level. 
950.730    Adjustments. 
950.735    Transition  funding  for  excessive 

high-cost  IHAs. 
950.740    Operating  reserves. 
950.745    Operating  budget  submission  and 

approval. 
950.750     Payment  procedure  for  operating 

subsidy  under  PFS. 
950.755    Payments  of  operating  subsidy 

conditioned  upon  reexamination  of 

income  of  families  in  occupancy. 
950.760    Determining  actual  occupancy 

percentage. 
950.770    Comprehensive  Occupancy  Plan 

(COP)  requirements. 
950.772    Financial  management  systems, 

monitoring  and  reporting. 
950.774    Operating  subsidy  eligibility  for 

projects  owned  by  IHAs  in  Alaska. 

Subpart  K — Energy  Audits,  Energy 
Conservation  Measures,  and  Utility 
Allowances 

950.801     Purpose  and  applicability. 

Energy  Audits  and  Energy  Conservation 
Measures 

950.805  Requirements  for  energy  audits. 

950.810  Order  of  funding. 

950.812  Funding. 

950.815  Energy  conservation  equipment 

and  practices. 

950.822  Compliance  schedule. 

950.825  Energy  performance  contracts. 

Individual  Metering  of  Utilities 

950.840  Individually  metered  utilities. 

950.842  Benefit/cost  analysis. 

950.844  Funding. 

950.845  Order  of  conversion. 

950.846  Actions  affecting  residents. 

950.849  Waivers  for  similar  projects. 

950.850  Reevaluations  of  maslermeter 
systems. 

Resident  Utility  Allowances 

950.860     Applicability. 

950.865    Establishment  of  utility  allowances 

by  IHAs. 
950.867     Categories  for  establishment  of 

allowances. 

950.869  Period  for  which  allowances  are 
established. 

950.870  Standards  for  allowances  for 
utilities. 


950.872    Surcharges  for  excess  consumption 

of  IHA-fumished  utilities. 
950.874     Review  and  revision  of  allowances. 
950.876     Individual  relief. 

Subpart  L— Operation  of  Projects  After 
Expiration  of  Initial  ACC  Term 

950.901     Purpose  and  applicability. 
950.903    Continuing  eligibility  for  operating 

subsidy;  ACC  extension. 
950.905    ACC  extension  in  absence  of 

current  operating  subsidy. 
950.907     HUD  approval  of  disp>osition  or 

demolition. 

Subpart  M — Disposition  or  Demolition  of 
Projects 

950.921     Purpose  and  applicability. 
950.923    General  requirements  for  HUD 

approval  of  disposition  or  demolition. 
950.925    Resident  organization  opptortunity 

to  purchase. 

950.927  Specific  criteria  for  HUD  approval 
of  disposition  requests. 

950.928  Specific  criteria  for  HUD  approval 
of  demolition  requests. 

950.931     IHA  application  for  HUD  approval. 

950.933     Use  of  proceeds. 

950.935    Replacement  housing  plan. 

Subpart  N — [Reserved] 

Subpart  O — Resident  Participation  and 
Opportunities  General  Provisions 

950.960  Purpose. 

950.961  Applicability  and  scope. 

950.962  Definitions. 

950.963  HUD's  role  in  activities  under  this 
subpart. 

950.964  Resident  participation 
requirements. 

950.965  Funding  resident  participation. 

Tenant  Opportunities  Program 

950.966  General. 

950.967  Eligible  TOP  activities. 

950.968  Technical  assistance. 

950.969  Resident  management 
requirements. 

950.970  Management  specialist. 

950.971  Operating  subsidy,  preparation  of 
operating  budget,  operating  reserves,  and 
retention  of  excess  revenues. 

950.972  TOP  Audit  and  administrative 
requirements. 

Family  Investment  Centers  (FIC)  Program 

950.980    General. 

950.982  Eligibility. 

950.983  FIC  activities. 

950.984  IHA  role  in  activities  under  this 
part. 

950.985  HUD  Policy  on  training, 
employment,  contracting,  and 
subcontracting  of  Indian  housing 
residents. 

950.986  Grant  set-aside  assistance. 

950.987  Resident  compensation. 

950.988  Administrative  requirements. 

Subpart  P— -Section  5(h)  Homeownership 
Program 

950.1001  Purpose. 

950.1002  Applicability. 

950.1003  General  authority  for  sale. 

950.1004  Fundamental  criteria  for  HUD 
approval. 
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950.1005  Resident  consultation  and 
involvement. 

950. 1006  Property  that  may  be  sold. 

950. 1007  Methods  of  sale  and  ownership. 

950.1008  Purchaser  eligibility  and 
selection. 

950.1009  Counseling,  training,  and 
technical  assistance. 

950.1010  Nonpurchasing  residents. 

950.1011  Nonroutine  maintenance  reserve. 

950.1012  Purchase  prices  and  financing. 

950.1013  Protection  against  fraud  and 
abuse. 

950.1014  Limitation  on  resale  profit. 

950.1015  Uaeofsale  proceeds. 

950.1016  Replacement  housing. 

950.1017  Records,  reports,  and  audits. 

950.1018  Submission  and  review  of 
homeownership  plan. 

950.1019  HUD  approval  and  IHA-HUD 
implementing  agreement. 

950.1020  Content  of  homeownership  plan. 

950.1021  Supporting  documentation. 

Subpart  Q—[Refl«rv«<J] 

Subpart  R — Family  S«lf-Sufflct6ncy 

950.3001  Purpose,  scope,  and  applicability. 

950.3002  Program  obiectives. 

950.3003  Definitions. 

950.3004  Basic  requirements  of  the  FSS 
program. 

950.3011  Action  Plan. 

950.3012  Program  Coordinating  Committee 
(PCC). 

950.3013  FSS  family  selection  procedures. 

950.3014  On-site  facilities. 

950.3020  Program  implementation. 

950.3021  Administrative  fees. 

950.3022  Contract  of  participation. 

950.3024  Total  tenant  payment  and 
increases  in  family  income. 

950.3025  FSS  account. 
950.3030    Reporting. 

Authority:  25  U.S.C.  450e(b):  42  U.S.C 
1437aa-1437ee  and  3535(d). 

Subpart  A — General 

$  95ai01    Applicability  and  scop*. 

(a)  General.  (1)  Under  title  II  of  the 
United  States  Housing  Act  of  1937.  as 
added  by  the  Indian  Housing  Act  of 
1988  (42  U.S.C.  1437aa.  et  seq.).  the 
Etepartment  of  Housing  and  Urban 
Development  (HUD)  provides  financial 
and  technical  assistance  to  Indian 
Housing  Authorities  (IHAs),  for  the 
development  and  operation  of  low- 
income  housing  projects  in  Indian  areas. 
This  part  is  applicable  to  such  projects 
developed  or  operated  by  an  IHA  in  an 
Indian  area,  as  deHned  in  §  950.102. 

(2)  If  assistance  under  this  part  is  not 
available  to  a  low-income  family 
because  the  family  desires  housing  in  an 
area  within  which  no  IHA  is  authorized 
to  provide  housing,  or  if  for  any  other 
reason  a  family  desires  housing 
assistance  other  than  imder  this  part,  a 
family  may  seek  housing  assistance 
under  other  HUD  programs.  (See  24  CFR 
part  203,  chapter  VIII  of  this  title,  as 


well  as  the  remainder  of  chapter  IX  of 
this  title.) 

(b)  Other  HUD  regulations  and 
requirements.  The  provisions  of  this 
part  are  a  complete  statement  of  HUD 
regulations  afTecting  the  development 
and  operation  of  low-income  housing  by 
IHAs  except  as  supplemented  by  parts 
in  other  chapters  of  this  title  that  are 
referenced  in  this  part. 

S  050. 102    Definitions. 

Act.  The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437-1440). 

Action  plan.  A  plan  of  the  actions  to 
be  funded  by  an  IHA  over  a  period  of 
five  years  (including  an  IHA's  proposed 
allocation  of  its  modernization  funds  to 
a  reserve  established  under 
§  950.666(a)(3))  to  make  the  necessary 
physical  and  management 
improvements  identified  in  the  IHA's 
comprehensive  plan  under  subpart  I  of 
this  part.  The  plan  shall  be  based  upon 
HUD's  and  the  IHA's  best  estimates  of 
the  funding  reasonably  expected  to 
become  available  over  the  next  Hve-year 
period.  The  action  plan  is  updated 
annually  to  reflect  a  rolling  five-year 
base. 

Adjusted  income.  Annual  income  less 
the  following  allowances,  determined  in 
accordance  with  HUD  instructions: 

(1)  $480  for  each  dependent; 

(2)  $400  for  any  elderly  family; 

(3)  For  any  family  that  is  not  an 
elderly  family  but  has  a  handicapped  or 
disabled  member  other  than  the  head  of 
household  or  spouse,  handicapped 
assistance  expenses  in  excess  of  three 
percent  of  annual  income,  but  this 
allowance  may  not  exceed  the 
employment  income  received  by  family 
members  who  are  18  years  of  age  or 
older  as  a  result  of  the  assistance  to  the 
handicapped  or  disabled  person; 

(4)  For  any  elderly  family — 
(i)  That  has  no  handicapped 

assistance  expenses  (as  deHned  in 
paragraph  3  of  this  definition),  an 
allowance  for  medical  expenses  (as 
deBned  in  this  section)  equal  to  the 
amount  by  which  the  medical  exp>enses 
exceed  three  percent  of  annual  income; 

(ii)  That  has  handicapped  assistance 
expenses  greater  than  or  equal  to  three 
percent  of  annual  income,  an  allowance 
for  handicapped  assistance  expenses 
computed  in  accordance  with  paragraph 
(3)  of  this  definition,  plus  an  allowance 
for  medical  expenses  that  is  equal  to  the 
family's  medical  expenses;  and 

(iii)  That  has  handicapped  assistance 
expenses  that  are  less  than  three  percent 
of  annual  income,  an  allowance  for 
combined  handicapped  assistance 
expenses  and  medical  expenses  that  is 
equal  to  the  amount  by  which  the  sum 


of  these  expenses  exceeds  three  percent 
of  annual  income: 

(5)  Child  care  expenses,  as  deBned  in 
this  section:  and 

(6)  Excessive  travel  expenses,  not  to 
exceed  $25  per  family  per  week,  for 
employment-  or  education-related 
travel. 

Administration  charge.  In  Mutual 
Help  projects,  the  amount  budgeted  per- 
unit  per-month  for  operating  exp>ense, 
exclusive  of  the  cost  of  HUD-approved 
expenditures  for  which  operating 
subsidy  is  being  provided  in  accordance 
writh  §  950.434  (see  §  950.427(b)). 

Allowable  expense  level.  In  rental 
projects,  the  per-unit  per-month  dollar 
amoimt  of  expenses  (excluding  utilities 
and  expenses  allowed  under  §  950.720) 
computed  in  accordance  with  §  950.710. 
which  is  used  to  compute  the  amount  of 
operating  subsidy. 

Allowable  utilities  consumption  level 
(AUCL).  In  rental  projects,  the  amount 
of  utilities  expected  to  be  consumed 
per-unit  per-month  by  the  IHA  diuing 
the  requested  budget  year,  which  is 
equal  to  the  average  amount  consumed 
per-unit  jjer-month  during  the  rolling 
base  period. 

Annual  contributions  contract  (ACC}. 
A  contract  under  the  Act  between  HUD 
and  the  IHA  containing  the  terms  and 
conditions  under  which  HUD  assists  the 
IHA  in  providing  decent,  safe,  and 
sanitary  housing  for  low-income 
famiUes.  The  ACC  shall  be  in  a  form 
prescribed  by  HUD  under  which  HUD 
agrees  to  provide  assistance  in  the 
development,  modernization,  and/or 
operation  of  a  low-income  housing 
project  under  the  Act,  and  the  IHA 
agrees  to  develop,  modernize,  and 
operate  the  project  in  compliance  with 
all  provisions  of  the  ACC  and  the  Act, 
and  all  HUD  regulations  and 
implementing  requirements  and 
procedures. 

Annual  income.  Annual  income  is  the 
anticipated  total  income  from  all 
sources  received  by  the  family  head  and 
spouse  (even  if  temporarily  absent)  and 
by  each  additional  member  of  the 
family,  including  all  net  income  derived 
from  assets,  for  the  12-month  period 
following  the  effective  date  of  the  initial 
determination  or  reexamination  of 
income,  exclusive  of  certain  types  of 
income  as  provided  in  paragraph  (2)  of 
this  definition. 

(1)  Annual  income  includes,  but  is 
not  limited  to: 

(i)  The  full  amount,  before  any  payroll 
deductions,  of  wages  and  salaries, 
overtime  pay,  commissions,  fees,  tips 
and  bonuses,  and  other  compensation 
for  personal  services; 

(ii)  The  net  income  from  operation  of 
a  business  or  profession.  Expenditures 


for  business  expansion  or  amortization 
of  capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided 
in  Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included  in  income,  except  to 
the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  in  the  operation  by  the  family; 

(iii)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or 
personal  property.  Expenditures  for 
amortization  of  capital  indebtedness 
shall  not  be  used  as  deductions  in 
determining  net  income.  An  allowance 
for  depreciation  is  permitted  only  as 
authorized  in  paragraph  (l)(ii)  of  this 
definition.  Any  withdrawal  of  cash  or 
assets  from  an  investment  will  be 
included  in  income,  except  to  the  extent 
the  withdrawal  is  reimbursement  of 
cash  or  assets  invested  by  the  family. 
Where  the  family  has  net  family  assets 
in  excess  of  $5,000,  annual  income  shall 
include  the  greater  of  the  actual  income 
derived  from  all  net  family  assets  or  a 
percentage  of  the  value  of  such  assets 
based  on  the  current  passbook  savings 
rate  as  determined  by  HUD; 

(ivj  The  full  amount  of  periodic 
payments  received  from  social  security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability,  or  death 
benefits  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(2)(xii)  of  this  definition); 

(v)  Payments  in  Ueu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation, 
and  severance  pay  (but  see  paragraph 
(2)(iii)  of  this  definition); 

(vi)  Welfare  assistance.  If  the  welfare 
assistance  payment  includes  an  amoimt 
specificedly  designated  for  shelter  and 
utilities  that  is  subject  to  adjustment  by 
the  welfare  assistance  agency  in 
accordance  with  the  actual  cost  of 
shelter  and  utilities,  the  amount  of 
welfare  assistance  income  to  be 
included  as  income  shall  consist  of; 

(A)  The  amount  of  the  allowance  or 
grant  exclusive  of  the  amount 
specifically  designated  for  shelter  or 
utilities:  plus 

(B)  The  maximum  amount  that  the 
welfare  assistance  agency  could,  in  fact, 
allow  the  family  for  shelter  and  utilities. 
If  the  family's  welfare  assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  paragraph 
(l)(vi)(B)  of  this  definition  shall  be  the 


amount  resulting  from  one  application 
of  the  percentage; 

(vii)  Periodic  and  determinable 
allowances,  such  as  alimony  and  child 
support  payments,  and  regular 
contributions  or  gifts  received  irom 
persons  not  residing  in  the  dwelling; 
and 

(viii)  All  regular  pay,  special  pay,  and 
allowances  of  a  member  of  the  Armed 
Forces  (but  see  paragraph  (2)(vii)  of  this 
definition). 

(2)  Aimual  income  does  not  include 
the  following: 

(i)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(ii)  Payments  received  for  the  care  of 
foster  children; 

(iii)  Lump-sum  additions  to  family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  imder 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains, 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (l)(v)  of  this 
definition); 

(iv)  Amounts  received  by  the  feunily 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(v)  Income  of  a  live-in  aide; 

(vi)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation,  and 
miscellaneous  personal  expenses  of  the 
student.  Any  amount  of  such 
scholarship  or  payment  to  a  veteran  that 
is  made  available  for  subsistence  is  to  be 
included  in  income; 

(vii)  The  special  pay  to  a  family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(viii)  (A)  Amounts  received  imder 
training  programs  funded  by  HUD; 

(B)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  for  Achieving  Self-Support 
(PASS); 

(C)  Amounts  received  by  a  participant 
in  other  publicly  assisted  programs  that 
are  specifically  for  or  in  reimbursement 
of  out-of-pocket  expenses  incurred 
(special  equipment,  clothing, 
transportation,  child  care,  etc.)  and  that 
are  made  solely  to  allow  participation  in 
a  specific  program;  or 

(D)  A  resident  stipend,  but  only  if  the 
resident  stipend  does  not  exceed  $200 
per  month  per  officer  to  resident 
organization  officers.  Stipends  are 
intended  to  cover  costs  related  to 


officers'  volunteer  efforts  and  include 
but  are  not  limited  to  the  following 
items:  child  care,  transportation,  special 
equipment,  and  special  clothing. 

(ix)  Temporary,  nonrecurring,  or 
sporadic  income  (including  gifts); 

(x)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23,  1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(xi)  The  earnings  and  benefits  to  any 
resident  resulting  from  the  participation 
in  a  program  providing  employment 
training  and  supportive  services  in 
accordance  with  the  Family  Support  Act 
of  1988,  section  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.),  or  any  comparable  Federal,  State, 
tribal,  or  local  law  during  the  exclusion 
period.  For  purposes  of  paragraph  (2)(xi) 
of  this  definition,  the  following 
definitions  apply: 

(A)  Comparable  Federal,  State,  tribal, 
or  local  law  means  a  program  providing 
employment  training  and  supportive 
services  that — 

(1)  Is  authorized  by  Federal,  State, 
tribal,  or  local  law; 

[2]  Is  funded  by  Federal,  State,  tribal, 
or  local  government; 

[3]  Is  operated  or  administered  by  a 
public  agency:  and 

(4)  Has  as  its  objective  to  assist 
participants  in  acquiring  job  skills. 

(B)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this  section, 
plus  18  months  from  the  date  the 
resident  begins  the  first  job  acquired  by 
the  resident  after  completion  of  such 
program  that  is  not  fimded  by  public 
housing  assistance  under  the  United 
States  Housing  Act  of  1937.  If  the 
resident  is  terminated  from  employment 
without  good  cause,  the  exclusion 
period  shall  end. 

(C)  Earnings  and  Benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  job; 

(xii)  Any  amounts  that  would  be 
eligible  for  exclusion  under  section 
1613(a)(7)  of  the  Social  Security  Act 
(deferred  periodic  payments  received  in 
a  lump  sum  from  SSI  and  social 
security):  or 

(xiii)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice  is 
published  from  time  to  time  in  the 
Federal  Register  and  distributed  to 
IHAs  identifying  the  benefits  that 
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qualify  for  this  exclusion.  Updates  will 
be  published  and  distributed  wden 
necessary. 

(3)  If  it  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  anticipated  for  a  shorter 
period  may  bu  annuahzed  subject  to  a 
redetermination  at  the  end  of  the  shorter 
period. 

(4)  Any  family  receiving  the 
reparation  payments  referred  to  in 
paragraph  (2)(x)  of  this  definition  that 
has  been  requested  to  repay  assistance 
under  this  part  as  a  result  of  receipt  of 
such  payments  shall  not  be  required  to 
make  further  repayments  on  or  after 
April  23.  1993. 

Annual  Statement.  A  work,  statement 
covering  the  first  year  of  the  Five- Year 
Action  Plan  and  setting  forth  the  major 
work  categories  and  costs  by 
development  or  IHA-wide  for  the 
current  Federal  Fiscal  Year  (FFY)  grant, 
as  well  as  a  summary  of  costs  by 
development  account  and 
implementation  schedules  for  obligation 
and  expenditure  of  the  funds. 

Annual  Submission.  A  collective  term 
for  all  dociiments  that  the  IHA  shall 
submit  to  HUD  for  review  and  approval 
before  accessing  the  current  FFY  grant 
funds.  Such  documents  include  the 
Aiuiual  Statement.  Work  Statements  for 
years  two  through  five  of  the  Five- Year 
Action  Flan,  local  government 
statement,  IHA  Board  Resolution, 
materials  demonstrating  the  partnership 
process,  and  any  other  documents  as 
prescribed  by  HUD. 

Applicable  surface.  All  intact  and 
nonintact  interior  and  exterior  painted 
surfaces  of  a  residential  structure. 

Area  Office  of  Native  American 
Programs  (ONAP).  The  HUD  Offices  in 
Chicago  (EastemAVoodlands). 
Oklahoma  City  (Southern  Plains). 
Denver  (Northern  Plains).  Phoenix 
(Southwest).  Seattle  (Northwest),  and 
Anchorage  (Alaska),  which  have  been 
delegated  authority  to  administer 
programs  under  the  United  States 
Housing  Act  of  1937  for  the  areas  in 
which  the  IHAs  are  located. 

Base  year.  The  IHA's  fiscal  year 
immediately  preceding  its  first  fiscal 
year  under  the  performance  funding 
system  (PFS). 

Base  year  expense  level.  The  expense 
level  (excluding  utilities,  audits,  and 
certain  other  items)  for  the  year, 
computed  as  provided  in  §  950.710(a). 

Benefit/cost  analysis.  For  purposes  of 
subpart  K  of  this  part,  a  direct 
comparison  of  the  present  worth  of  any 
savings  generated  by  a  given  system 
during  the  expected  useful  life  of  the 
system  or  the  estimated  remaining  life 
of  the  project,  whichever  is  the  shortest 


number  of  years,  to  the  cost  of  the 
change. 

BIA.  The  Bureau  of  Indian  Affairs  in 
the  Department  of  the  Interior. 

Checkmeter.  A  device  for  measiuing 
utility  consumption  of  each  individual 
dwelling  unit  where  the  utility  service 
is  supplied  through  a  mastermeter 
system.  The  IHA  pays  the  utility 
supplier  on  the  basis  of  the  mastermeter 
readings  and  uses  the  checkmeters  to 
determine  whether  and  to  what  extent 
utility  consumption  of  each  dwelling 
unit  is  in  excess  of  the  allowance  for 
IHA-fumished  utilities,  established  in 
accordance  with  subpart  K  of  this  part. 

Chewable  surface.  All  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  Hoor  or  ground,  that  are 
readily  accessible  to  children  under 
seven  years  of  age.  such  as  protruding 
comers,  windowsills  and  fiames.  doors 
and  fi-ames.  and  other  protruding 
woodwork. 

Chief  executive  officer  (CEO).  The 
CEO  of  a  unit  of  general  local 
govermnent  means  the  elected  official  or 
the  legally  designated  official  who  has 
the  primary  responsibility  for  the 
conduct  of  that  entity's  governmental 
affairs. 

Child.  A  member  of  the  family,  other 
than  the  family  head  or  a  spouse,  who 
is  under  18  years  of  age. 

Child  care  expenses.  Amounts 
anticipated  to  he  paid  by  the  family  for 
the  care  of  children  under  13  years  of 
age  during  the  period  for  which  aimual 
income  is  computed,  but  only  where 
such  care  is  necessary  to  enable  a  family 
member  to  be  gainfully  employed  or  to 
further  his  or  her  education  only  to  the 
extent  such  tunounts  are  not 
reimbiursed.  The  amount  deducted  shall 
reflect  reasonable  charges  for  child  care, 
and.  in  the  case  of  child  care  necessary 
to  permit  employment,  the  amount 
deducted  shall  not  exceed  the  amount  of 
income  received  from  such 
employment. 

Citizen.  A  citizen  or  national  of  the 
United  States. 

Common  pmperty.  The  nondwelling 
structures  and  equipment,  common 
areas,  community  facilities,  and  in  some 
cases  certain  component  parts  of 
dwelling  structures,  that  are  contained 
in  the  development.  It  also  may  include 
common  property  as  defined  in  a 
cooperative  form  of  ownership,  as 
determined  by  the  IHA. 

Comprehensive  grant  number.  A  grant 
number  that  is  unique  to  each  work 
statement  (under  subpart  I  of  this  part) 
covering  the  improvements  to  one  or 
more  existing  Indian  housing  projects. 

Comprehensive  Plan.  A  plan  prepared 
by  an  IHA.  and  approved  by  HUD, 
under  the  Comprehensive  Grant 


Program  setting  forth  all  of  the  physical 
and  management  improvement  needs  of 
the  IHA  and  its  Indian  housing 
developments,  indicating  the  relative 
urgency  of  needs,  and  including  the 
IHA's  action  plan,  cost  estimates,  and 
required  local  government  and  IHA 
certifications.  The  Comprehensive  Plan 
may  be  revised,  as  necessary,  but  shall 
be  revised  at  least  every  sixth  year.  (See 
subpart  I  of  this  part.) 

Cooperation  agreement  An  agreement 
between  an  IHA  and  a  local  governing 
(taxing)  body  that  assures  exemption 
from  real  and  personal  property  taxes 
and  provides  for  payments  in  lieu  of 
taxes  by  the  IHA.  and  that  provides  for 
cooperation  with  resp)ect  to  the 
development  and  operation  of  low- 
income  housing  ov^rned  by  the  IHA. 

Current  budget  year  The  IHA  fiscal 
year  in  which  the  IHA  is  operating. 

Defective  lead -based  paint  surface. 
Paint  on  applicable  surfaces  having  a 
lead  content  of  greater  than  or  equal  to 
1  mg/cm2,  that  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Defective  paint  surface.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Demolition.  The  razing  in  whole,  or  in 
part,  of  one  or  more  permanent 
buildings  of  an  Indian  housing  project. 

Dependent.  A  member  of  the  family 
household  (excluding  foster  children) 
other  than  the  family  head  or  spouse, 
who  is  under  18  years  of  age,  or  is  a 
disabled  person  or  handicapped  person, 
or  is  a  full-time  student. 

Deprogramming.  Removal  from  the 
IHA's  inventory  under  the  ACC, 
pursuant  to  the  IHA's  formal  request 
and  HUD's  approval,  of  a  dwelling  unit 
no  longer  used  for  dwelling  purposes  or 
a  nondwelling  structure  or  a  unit  used 
for  nondwelling  purposes  that  the  IHA 
has  determined  will  no  longer  be  used 
for  IHA  purposes. 

Development.  Any  or  all  undertakings 
necessary  for  planning,  land  acquisition, 
demolition,  construction,  or  equipment, 
in  connection  with  a  low-income 
housing  project. 

Development  grant.  The  grant  that 
provides  IHAs,  in  response  to  an 
application  for  housing,  funds  to  enable 
the  IHA  to  plan  and  construct  either 
rental  or  mutual  help  housing.  The 
development  grant  is  for  a  fixed  amount 
of  funding  and  ends  when  the  housing 
development  is  through  the  warranty 
period  (normally  six  years  from  initial 
development  grant  approval). 

Disabled  person.  A  person  who  is 
under  a  disability  as  defined  in  section 
223  of  the  Social  Security  Act  (42  U.S.C. 
423),  or  who  has  a  developmental 
disability  as  defined  in  section  102(7)  of 
the  Developmental  Ehsabilities 


Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6001(7)). 

Displaced  person.  A  person  displaced 
by  govenunental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  Federal  disaster  relief 
laws. 

Disposition.  The  conveyance  or  other 
transfer  by  the  IHA,  by  sale  or  other 
transaction,  of  any  interest  in  the  real 
estate  of  an  Indian  housing  project, 
excluding  transfers  of  property 
described  in  §  950.921(b)(l)(i)  through 
(vii). 

Earned  home  payments  account 
(EHPA).  In  the  Turnkey  III  program 
(subpart  G  of  this  part),  this  account  is 
established  and  maintained  pursuant  to 
§  950.517  by  the  IHA  based  on  a  portion 
of  the  homebuyer's  required  monthly 
payment.  The  EHPA  should  equal  the 
IHA's  estimate  of  the  monthly  cost  for 
routine  maintenance  of  the  home. 

Elderly  family.  A  family  whose  head 
or  spouse  (or  sole  member)  is  an  elderly, 
disabled,  or  handicapped  person,  as 
defined  in  this  section.  It  may  include 
two  or  more  elderly,  disabled,  or 
handicapped  persons  living  together,  or 
one  or  more  of  these  persons  living  with 
one  or  more  live-in  aides,  as  defined  in 
this  section. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Elevated  blood  lead  level  or  EBL. 
Excessive  absorption  of  lead,  that  is,  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Emergency  modernization  (CLAP).  A 
type  of  modernization  program  for  a 
development  that  is  limited  to  physical 
work  items  of  an  emergency  nature, 
posing  an  immediate  threat  to  the  health 
or  safety  of  residents  or  related  to  fire 
safety,  which  shall  be  corrected  within 
one  year  of  CLAP  funding  approval. 

Emergency  work.  Physical  work  items 
of  an  emergency  nature,  posing  an 
immediate  threat  to  the  health  or  safety 
of  residents,'which  shall  be  completed 
within  one  year  of  funding.  Under  the 
Comprehensive  Grant  program, 
management  improvements  are  not 
eligible  as  emergency  work,  and 
therefore  shall  be  covered  by  the 
Comprehensive  Plan  (including  the 
action  plan),  before  the  IHA  may  carry 
them  out.  (See  subpart  I  of  this  part.) 

Energy  audit.  A  process  carried  out  in 
accordance  with  subpart  K  of  this  part, 
that  identifies  and  specifies  the  energy 
and  cost  savings  that  are  estimated  to 
result  from  installing  or  accomplishing 
an  energy  conservation  measure. 


Energy  conservation  measures 
(ECMs).  Physical  improvements  or 
modifications  that,  if  undertaken  for  a 
building  or  facility,  or  its  equipment,  are 
likely  to  reduce  the  cost  of  energy  in  an 
amount  sufficient  to  recover  the 
installation  costs  in  a  period  no  longer 
than  the  useful  life  of  the  measure.  (See 
subpart  K  of  this  part.) 

Evidence  of  citizenship  or  eligible 
immigration  status.  The  documents 
which  must  be  submitted  to  evidence 
citizenship  or  eligible  immigration 
status  (see  §  950.310(e)). 

Family.  Family  includes  but  is  not 
limited  to: 

(1)  An  elderly  family  or  single  person 
as  defined  in  this  part; 

(2)  The  remaining  member  of  a  tenant 
family;  and 

(3)  A  displaced  person. 

Family  project.  Any  project  assisted 
under  section  9  of  the  Act  (42  U.S.C. 
1437g)  that  is  not  an  elderly  project.  For 
this  piupose.  an  elderly  project  is  one 
that  was  designated  for  occupancy  by 
the  elderly  at  its  inception  (and  has 
retained  that  character)  or.  although  not 
so  designated,  for  which  the  IHA  gives 
preference  in  tenant  selection  (with 
HUD  approval)  for  all  units  in  the 
project  to  elderly  families.  A  building 
within  a  mixed-use  project  that  meets 
these  qualifications  shall,  for  purposes 
of  this  definition,  be  excluded  from  any 
family  project,  as  shall  zero  bedroom 
units. 

Federally  recognized  tribe.  Any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village  or 
regional  corporation  or  village  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act, 
that  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

FFY.  Federal  Fiscal  Year  (starting 
writh  October  1 ,  and  ending  with 
September  30,  and  designated  by  the 
calendar  year  in  which  it  ends). 

Force  account  labor.  Labor  directly 
employed  by  the  IHA  on  either  a 
permanent  or  a  temporary  basis. 

Formula.  The  formula  prescribed  by 
HUD  to  be  used  in  the  Performance 
Funding  System  to  estimate  the  cost  of 
operating  an  average  unit  in  an  IHA's 
inventory.  (See  subpart  J  of  this  part.) 

Formula  expense  level.  The  per-unit 
per-month  dollar  amount  of  expenses 
(excluding  utilities  and  audits) 
computed  under  the  formula,  in 
accordance  with  §950.710. 

Full-time  student.  A  person  who  is 
carrying  a  subject  load  that  is 
considered  full-time  for  day  students 
under  the  standards  and  practices  of  the 


educational  institution  attended.  An 
educational  institution  includes  a 
vocational  school  with  a  diploma  or 
certificate  program,  as  well  as  an 
institution  offering  a  college  degree. 

Fungibility.  Fungibility  is  a  concept 
that  permits  an  IHA  to  substitute  any 
work  item  from  the  latest  approved 
Five- Year  Action  Plan  to  any  previously 
approved  CIAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approved  budgets  without  prior 
HUD  approval. 

Handicapped  assistance  expenses. 
Reasonable  expenses  that  are 
anticipated,  diuing  the  period  for  which 
annual  income  is  computed,  for 
attendant  care  and  auxiliary  apparatus 
for  a  handicapped  or  disabled  family 
member  and  that  are  necessary  to  enable 
a  family  member  (including  the 
handicapped  or  disabled  member)  to  be 
employed,  provided  that  the  expenses 
are  neither  paid  to  a  member  of  the 
family  nor  reimbursed  by  an  outside 
source. 

Hard  costs.  The  physical 
improvement  costs  in  development 
accounts  1450  through  1475  of  the  Low- 
Rent  Housing  Accounting  Handbook, 
7510.1,  as  revised,  that  include: 
Account  1450  Site  Improvements; 
Account  1460  Dwelling  Structures; 
Account  1465.1  Dwelling  Equipment — 
Nonexpendable;  Account  1470 
Nondwelling  Structures;  and  Account 
1475  Nondwelling  Equipment. 

Head  of  household.  Tne  adult 
member  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

Hig/i  risk.  See  24  CFR  85.12  and 
§950.135. 

Homebuyer.  The  member  or  members 
of  a  low-income  family  who  have 
executed  a  homebuyer  agreement  with 
the  IHA  and  who  have  not  yet  achieved 
homeowners  hip. 

Homebuyer  agreement.  A  Mutual 
Help  and  Occupancy  Agreement  or  a 
Turnkey  III  Homebuyer's  Ownership 
Opportunity  Agreement. 

Homebuyer  Association.  In  the 
Turnkey  III  program  this  means  an 
incorporated  o^anization  (as  defined  in 
§950.511)  composed  of  all  of  the 
families  who  are  entitled  to  occupancy 
pursuant  to  a  Homebuyer  Ownership 
Opportunity  Agreement  or  who  are 
homeowners. 

Homeowner.  A  former  homebuyer 
who  has  achieved  ownership  of  his  or 
her  home  and  acquired  title  to  the 
home. 

HUD.  The  Department  of  Housing  and 
Urban  Development. 

IHA  homeownership  financing.  IHA 
financing  for  purchase  of  a  home  by  an 
eligible  homebuyer  who  gives  the  IHA 
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a  promissory  note  and  mortgage  for  the 
balance  of  the  purchase  price. 

IHS.  The  Indian  Health  Service  in  the 
Oepaitment  of  Health  and  Human 
Services. 

Indian.  Any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  tribe,  the  Federal  Government,  or 
any  State. 

Indian  area.  The  area  within  which 
an  Indian  Housing  Authority  is 
authorized  to  provide  low-income 
housing. 

Indian  Housing  Authority  (IHA).  An 
entity  that  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low-income  housing  for  Indians  that 
is  estabUshed  either: 

(1)  By  exercise  of  the  power  of  self- 
government  of  an  Indian  tribe 
independent  of  State  law;  or 

(2)  By  operation  of  State  law 
providing  specifically,  for  housing 
authorities  for  Indians,  including 
regional  housing  authorities  in  the  State 
of  Alaska. 

Indian  tribe.  Any  tribe,  band,  pueblo, 
group,  community,  or  nation  of  Indians 
or  Alaska  Natives. 

INS.  The  U.S.  Immigration  and 
Naturalization  Service. 

Interdepartmental  agreement.  The 
agreement  among  HUD.  the  IDepartment 
of  Health  and  Human  Services,  the 
Department  of  Interior,  and  other 
approjjriate  agencies,  concerning 
assistance  to  projects  developed  and 
operated  under  the  Act. 

Latent  defect.  A  design  or 
construction  deficiency  that  could  not 
reasonably  have  been  foreseen  by  the 
IHA  or  the  Office  of  Native  American 
Programs. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1.0  mg/cm2,  or  .5  percent  by 
weight. 

Live-in  aide.  A  person  who  resides 
with  an  elderly,  disabled,  or 
handicapped  person  or  persons  and 
who: 

(1)  Is  determined  by  the  IHA  to  be 
essential  to  the  care  and  well-lieing  of 
the  person(s); 

(2)  Is  not  obligated  for  support  of  the 
person(s);  and 

(3)  Would  not  be  living  in  the  unit 
except  to  provide  necessary  supportive 
services.  (See  definition  of  annual 
income  for  treatment  of  a  live-in  aide's 
income.) 

Local  inflation  factor.  The  weighted 
average  percentage  increase  in  local 
government  wages  and  salaries  for  the 
area  in  which  the  IHA  is  located  and 
non-wage  expenses  based  upon  the 
imphcit  price  deflator  for  State  and 
local  government  purchases  of  goods 


and  services.  This  weighted  average 
percentage  will  be  supplied  by  HUD. 
HUD  anticipates  that  it  will  up>date  the 
local  inflation  factor  each  year. 

Low-income  family.  A  family  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent 
of  the  median  income  for  an  Indian  area 
on  the  basis  of  its  finding  that  such 
variations  are  necessary  because  of  the 
prevailing  levels  of  construction  costs  or 
unusually  high  or  low  family  incomes. 

Management  improvement  plan.  A 
document  developed  by  the  IHA  in 
accordance  with  §950.135  that  specifies 
the  actions  to  be  taken,  including 
timetables,  to  correct  deficiencies 
identified  as  a  result  of  a  management 
assessment. 

Mastermeter  system.  A  utility 
distribution  system  in  which  an  IHA  is 
supplied  utility  service  by  a  utility 
supplier  through  a  meter  or  meters  and 
the  IHA  then  distributes  the  utility  to  its 
tenants. 

Medical  expenses.  Those  medical 
expenses,  including  medical  insurance 
premiums,  that  are  anticipated  during 
the  period  for  which  annual  income  is 
computed,  and  that  are  not  covered  by 
insurance. 

MH  Contribution.  Land,  labor,  cash, 
materials,  or  equipment — or  a 
combination  of  these — contributed 
toward  the  development  cost  of  a 
project  in  accordance  with  a 
homebuyer's  MHO  Agreement,  credit 
for  which  is  to  be  used  toward  purchase 
of  a  home. 

MH  Program.  The  Mutual  Help 
Homeownership  Opportunity  Program. 

MHO  Agreement.  A  Mutual  Help  and 
Occupancy  Agreement  between  an  IHA 
and  a  homebuyer. 

Mixed  family.  A  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 

Modernization  capability.  An  IHA  has 
modernization  capability  for  CIAP  if  it 
is  capable  of  effectively  carrying  out  the 
proposed  modernization  improvements. 
Where  an  IHA  does  not  have  a  funded 
modernization  program  in  progress, 
HUD  will  determine  whether  the  IHA 
has  a  reasonable  prospect  of  acquiring 
modernization  capability  through  hiring 
staff  or  contracting  for  assistance.  (See 
§950.135.) 

Modernization  funds.  Funds  derived 
from  an  allocation  of  budget  authority 
for  the  purpose  of  funding  physical  and 
management  improvements. 


Modernization  program.  An  IHA's 
program  for  carrying  out  modernization, 
as  set  forth  in  the  approved  CIAP  budget 
for  modernization  funds.  (See  subpart  I 
(CIAP)  of  this  part.) 

Modernization  project.  The 
improvement  of  one  or  more  existing 
Indian  housing  developments  under  a 
new  number  designated  for  that 
modernization  program  (CIAP).  For  each 
modernization  project.  HUD  and  the 
IHA  shall  enter  into  an  ACC 
amendment,  requiring  low-income  use 
of  the  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

Monthly  adjusted  income.  One 
twelfth  of  adjusted  income. 

Monthly  Equity  Payments  Account 
(MEPA).  A  homebuyer  account  in  the 
Mutual  Help  Homeownership 
Opportunity  program  creditefd  with  the 
amount  by  which  each  required 
monthly  payment  exceeds  the 
administration  charge. 

Monthly  income.  One  twelfth  of 
annual  income. 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Near  elderly  family.  A  family  whose 
head  or  spouse  (or  sole  member)  is  at 
least  50  years  of  age  but  below  the  age 
of  62  years. 

Net  family  assets.  Net  cash  value  after 
deductihg  reasonable  costs  that  would 
be  incurred  in  disposing  of  real 
property,  savings,  stocks,  bonds,  and 
other  forms  of  capital  investment, 
excluding  interests  in  Indian  trust  land 
and  excluding  equity  accounts  in  HUD 
homeownership  programs.  The  value  of 
necessary  items  of  personal  property 
such  as  furniture  and  automobiles  are 
excluded,  and,  in  the  case  of  a  family  in 
which  any  member  is  actively  engaged 
in  a  business  or  farming  operation,  the 
assets  that  are  a  part  of  the  business  or 
farming  operation  are  excluded.  In  cases 
where  a  trust  fund,  such  as  individual 
Indian  monies  held  by  the  BIA.  has  been 
established  and  the  trust  is  not 
revocable  by,  or  under  the  control  of, 
any  member  of  the  family  or  household, 
the  value  of  the  trust  fund  will  not  be 
considered  an  asset  so  long  as  the  fund 
continues  to  be  held  in  trust.  In 
determining  net  family  assets,  IHAs 
shall  include  the  value  of  any  business 
or  family  assets  disposed  of  by  an 
applicant  or  tenant  for  less  than  fair 
market  yalue  (including  a  disposition  in 
trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  during  the  two  years 
preceding  the  date  of  application  for  the 
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program  or  reexamination,  as 
applicable,  in  excess  of  the 
consideration  received  therefor.  In  the 
case  of  a  disposition  as  part  of  a 
separation  or  divorce  settlement,  the 
disposition  vkrill  not  be  considered  to  be 
for  less  than  fair  market  value  if  the 
applicant  or  tenant  receives  important 
consideration  not  measurable  in  dollar 
terms. 

Noncitizen.  A  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 

Nonroutine  maintenance.  (1)  For 
purposes  of  the  Turnkey  III  Program 
(Nonroutine  Maintenance  Reserve), 
nonroutine  maintenance  refers  to 
infrequent  and  costly  items  of 
maintenance  and  replacement, 
including  dwelling  equipment  such  as  a 
range  or  refrigerator,  or  major 
components  such  as  heating  or 
plumbing  systems  or  a  roof.  Specifically 
excluded  are  maintenance  expenses 
attributable  to  homebuyer  negligence  or 
to  defective  materials  or  workmanship. 

(2)  For  purposes  of  the  CIAP  and 
Comprehensive  Grant  Modernization 
Programs  under  subpart  I  of  this  part 
and  the  applicability  of  wage  rates, 
noiuoutine  maintenance  refers  to  work 
items  that  ordinarily  would  be 
performed  on  a  regular  basis  in  the 
course  of  upkeep  of  a  property,  but  have 
become  substantial  in  scope  because 
they  have  been  put  off,  and  that  involve 
expenditures  that  would  otherwise 
materially  distort  the  level  trend  of 
maintenance  expenses.  Replacement  of 
equipment  and  materials  rendered 
unsatisfactory  because  of  normal  wear 
and  tear  by  items  of  substantially  the 
same  kind  does  qualify,  but 
reconstruction,  substantial  improvement 
in  the  quality  or  kind  of  original 
equipment  and  materials,  or  remodeling 
that  alters  the  nature  or  type  of  housing 
units  does  not  qualify. 

NRMR.  The  nonroutine  maintenance 
reserve  account  in  the  Turnkey  III 
program  established  and  maintained  in 
accordance  with  §950.519. 

Office  of  Native  American  Programs 
(ONAP).  The  Office  of  HUD  that  has 
been  delegated  authority  to  administer 
programs  under  this  part. 

Operating  budget.  The  IHA's 
operating  budget  (HUD  form  52564)  and 
all  related  documents,  required  by  HUD 
to  be  submitted  pursuant  to  the  ACC. 

Operating  subsidy.  Annual 
contributions  for  IHA  operations  made 
by  HUD  under  th*?  authority  of  section 
9  of  the  Act.  (See  subpart  J  of  this  part 
with  respect  to  rental  projects.  See  also 
§  950.434  (Mutual  Help  Operating 
Subsidy)  and  §  950.523  (Turnkey  III 
Operating  Subsidy).) 


Other  income.  Income  to  the  IHA 
other  than  dwelling  rental  income  and 
income  from  investments,  except  that, 
for  purposes  of  determining  operating 
subsidy  eligibility,  the  following  items 
are  excluded:  Grants  and  gifts  for 
operations,  other  than  for  utility 
expenses,  received  from  Federal,  State, 
and  local  governments,  individuals  or 
private  organizations;  amounts  charged 
to  tenants  for  repairs  for  which  the  IHA 
incurs  an  offsetting  expense;  and  legal 
fees  in  connection  with  eviction 
proceedings,  when  those  fees  are 
lawfully  charged  to  tenants. 

Other  modernization  (modernization 
other  than  emergency).  A  type  of 
modernization  program  under  the 
Comprehensive  Improvement 
Assistance  Program  (CLAP)  for  a 
development  that  includes  one  or  more 
physical  work  items,  where  HUD 
determines  that  the  physical 
improvements  are  necessary  and 
sufficient  to  extend  substantially  the 
useful  life  of  the  development,  and/or 
one  or  more  management  work  items 
(including  planning  costs),  and/or 
testing,  professional  risk  assessments, 
interim  containment,  and  abatement  of 
lead-based  paint. 

Partnership  process.  A  specific  and 
ongoing  process  that  is  designed  to 
ensure  that  residents,  resident  groups, 
and  the  IHA  work  in  a  cooperative  and 
collaborative  manner  to  develop, 
implement  and  monitor  the  CIAP  or 
Comprehensive  Grant  Program.^t  a 
minimum,  an  IHA  shall  ensure  that  the 
partnership  process  incorporates  full 
resident  participation  in  each  of  the 
required  program  components. 

Pay-back  period.  The  niunber  of  years 
required  to  accumulate  net  savings  to 
equal  the  cost  of  an  energy  conservation 
measure. 

Performance  funding  system  (PFS). 
The  standards,  policies,  and  procedures 
established  by  HUD  for  determining  the 
amount  of  operating  subsidy  an  IHA  is 
eligible  to  receive  for  its  owned  rental 
projects,  based  on  the  costs  of  operating 
a  comparable  well-managed  project. 

PILOT.  Payment  in  lieu  of  taxes. 
Includes  all  payments  made  by  an  IHA 
to  the  local  governing  body  (or  other 
taxing  jurisdiction)  for  the  provision  of 
certain  mimicipal  services,  including 
that  portion  of  payments  in  lieu  of  taxes 
that  is  to  be  applied  as  a  reimbursement 
of  payments  of  off-site  utilities.  The 
amount  charged  is  determined  by  the 
cooperation  agreement,  which  is 
generally  defined  as  10  percent  of 
shelter  rent.  Shelter  rent  is  defined  as 
dwelling  rentals  less  total  utility 
expenses. 

Program  reservation.  A  written 
notification  by  HUD  to  an  IHA,  that  is 


not  a  legal  obligation,  but  that  expresses 
HUD's  determination,  subject  to 
fulfillment  by  an  IHA  of  all  legal  and 
administrative  requirements  within  a 
stated  time,  that  HUD  will  enter  into  a 
new  or  amended  ACC  covering  the 
stated  number  of  housing  units,  or  such 
other  niunber  as  is  consistent  with 
funding  reserved  by  HUD  for  the 
project. 

Project.  Housing  developed,  acquired, 
or  assisted  by  an  IHA  under  the  Act,  and 
the  improvement  of  this  housing. 

Project  for  elderly  families.  A  rental 
project  or  portion  of  a  rental  project 
assisted  under  the  United  States 
Housing  Act  of  1937  that  was 
designated  for  occupancy  by  the  elderly 
at  its  inception  (and  that  has  retained 
that  character)  or,  although  not  so 
desi^ated,  for  which  the  IHA  gives 
preference  in  tenant  selection  (with 
HUD  approval)  for  all  units  in  the 
project,  or  for  a  portion  of  the  units  in 
the  project,  to  elderly  families. 

Project  units.  All  dwelling  units  of  an 
IHA's  projects.  Projected  operating 
income  level.  The  per-unit  per-month 
dollar  amount  of  dwelling  rental  income 
plus  nondwelling  income,  computed  as 
provided  in  §  950.725. 

Reasonable  cost.  Total  unfunded  hard 
cost  needs  for  a  development  that  do  not 
exceed  90  percent  of  the  computed  total 
development  cost  Umit  for  a  new 
development  with  the  same  structure 
type  and  number  and  size  of  units  in  the 
market  area. 

Requested  budget  year.  The  budget 
year  (fiscal  year)  of  an  IHA  following  the 
current  budget  year. 

Resident  groups.  Democratically 
elected  resident  groups  such  as  IHA- 
wide  resident  groups,  area-wide 
resident  groups,  single  development 
resident  groups,  or  resident 
management  corporations  (RMCs). 

Retail  service.  Purchase  of  utility 
service  by  IHA  tenants  directly  from  the 
utility  supplier. 

Rolling  base  period.  The  36-month 
period  that  ends  12  months  before  the 
beginning  of  the  IHA  requested  budget 
year,  which  is  used  to  determine  the 
allowable  utilities  consumption  level 
used  to  compute  the  utilities  expense 
level. 

Section  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980,  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
categories  of  eligible  immigration  status 
specified  in  Section  214. 

Section  214  covered  programs. 
Programs  to  which  the  restrictions 
imposed  by  Section  214  apply  are 
programs  that  make  available  financial 


18194 


Federal  Register  /  Vol.  60.  No.  68  /  Monday.  April  10.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  68  /  Monday.  April  10,  1995  /  Rules  and  Regulations         18195 


^Vl 


assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437- 
1440),  Section  235  or  Section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z 
and  1715Z-1)  and  Section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 

Single  person.  A  person  who  Uves 
alone  or  intends  to  Uve  alone,  and  who 
does  not  qualify  as: 

(1)  An  elderly  family; 

(2)  A  displaced  person  (as  defined  in 
this  section):  or 

(3)  The  remaining  member  of  a  tenant 
family- 

Soft  costs.  The  nonphysical 
improvement  costs,  that  exclude  any 
costs  in  development  accounts  1450 
through  1475. 

State.  Any  of  the  several  States  of  the 
United  States  of  America,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  territories  and  possessions  of 
the  United  States,  the  Trust  Territory  of 
the  Pacific  Islands,  and  Indian  tribes. 

Subsequent  homebuyer.  Any 
homebuyer  other  than  the  homebuyer 
who  first  occupies  a  home  pursuant  to 
a  Mutual  Help  and  Occupancy  (MHO) 
agreement. 

Substantial  rehabilitation.  A 
modernization  program  for  a  project  that 
provides  for  all  physical  and 
management  improvements  needed  to 
meet  the  modernization  and  energy 
conservation  standards  and  to  ensure 
long-term  physical  and  social  viability. 

Successor  homebuyer.  A  person 
eligible  to  become  a  homebuyer  who  has 
been  designated  by  a  current  homebuyer 
to  succeed  to  an  interest  under  a 
homeownership  agreement  in  the  event 
of  the  current  homebuyer's  death  or 
mental  incapacity. 

Surcharge.  The  amount  charged  by 
the  IHA  to  a  tenant,  in  addition  to  the 
Tenant  Rent,  for  consumption  of 
utilities  in  excess  of  the  allowance  for 
IHA-fumished  utilities  or  for  estimated 
consumption  attributable  to  tenant- 
owned  major  appliances  or  to  optional 
functions  of  IHA-fumished  equipment. 
Surcharges  calculated  pursuant  to 
subpart  K  of  this  part,  based  on 
estimated  consumption  where 
checkmeters  have  not  been  installed,  are 
referred  to  as  "scheduled  surcharees." 

Tenant- purchased  utilities.  Utilities 
purchased  by  the  tenant  directly  from  a 
utility  supplier. 

Tenant  rent.  The  amount  payable 
monthly  by  the  family  as  rent  to  the 
IHA.  Where  all  utilities  (except 
telephone)  and  other  essential  housing 
services  are  supplied  by  the  IHA.  tenant 
rent  equals  total  tenant  payment.  Where 
some  or  all  utilities  (except  telephone) 
and  other  essential  housing  services  are 
not  supplied  by  the  IHA  and  the  cost 


thereof  is  not  included  in  the  amoimt 
paid  as  rent,  tenant  rent  equals  total 
tenant  payment  less  the  utility 
allowance. 

Total  development  cost.  The  sum  of 
all  HUD-approved  costs  for  a  project 
including  all  undertaidngs  necessary  for 
administration,  planning,  site 
acquisition,  demoUtion,  construction  or 
equipment  and  financing  (including  the 
payment  of  carrying  charges),  and  for 
otherwise  carrying  out  the  development 
of  the  project.  The  maximum  total 
development  cost  excludes  off-site 
water  and  sewer  facilities  development 
costs;  costs  normally  paid  for  by  other 
entities,  but  included  in  the 
development  cost  budget  for  the  project 
for  contracting  or  accounting 
convenience;  and  any  donations 
received  from  public  or  private  sources. 

Total  tenant  payment.  The  monthly 
amount  calculated  under  subpart  D  of 
this  part.  Total  tenant  payment  does  not 
include  any  siut:harge  for  excess  utility 
consumption  or  other  miscellaneous 
charges  (see  subpart  K  of  this  part). 

Unit  appmvea  for  deprogramming.  (1) 
A  dwelling  unit  for  which  HUD  has 
approved  the  IHA's  formal  request  to 
remove  the  dwelling  unit  fi-om  the  IHA's 
inventory  and  the  Annual  Contributions 
Contract  but  for  which  removal,  i.e. 
deprogramming,  has  not  yet  been 
completed;  or 

(2)  A  nondwelling  structure  or  a 
dwelling  unit  used  for  nondwelling 
purposes  that  the  IHA  has  determined 
will  no  longer  be  used  for  IHA  purposes 
and  that  HUD  has  approved  for  removal 
from  the  IHA's  inventory  and  Annual 
Contributions  Contract. 

Unit  months  available.  Project  units 
multiplied  by  the  number  of  months  the 
project  units  are  expected  to  be 
available  for  occupancy  during  a  given 
IHA  fiscal  year.  Except  as  provided  in 
the  following  sentence,  for  purposes  of 
this  part,  a  unit  is  considered  available 
for  occupancy  from  the  date  on  which 
the  end  of  the  initial  operating  period 
for  the  project  is  established  until  the 
time  it  is  approved  by  HUD  for 
deprogramming  and  is  vacated  or 
approved  for  nondwelling  use.  On  or 
after  July  1,  1991.  a  unit  is  not 
considered  available  for  occupancy  in 
any  IHA  Requested  Budget  Year  if  the 
unit  is  located  in  a  vacant  building  in 
a  project  that  HUD  has  determined  is 
nonviable. 

Utilities.  For  purposes  of  determining 
utility  allowances,  utilities  include 
electricity,  gas,  heating  fuel,  water, 
sewerage  service,  septic  tank  pumping/ 
maintenance,  sewer  system  hookup 
charges  (after  development),  and  trash 
and  garbage  collection.  Telephone 
service  is  not  included  as  a  utility.  For 


purposes  of  IHA  accounting,  PFS  and 
non-PFS,  trash  and  garbage  collection 
and  maintenance  and  repair  of  any 
systems  are  considered  maintenance 
expenses  and  not  utility  expenses. 

Utilities  expense  level.  The  per-imit 
per-month  dollar  amount  of  utilities 
expense  used  in  calculation  of  operating 
subsidy,  as  provided  in  §950.715. 

Utility  allowance.  An  allowance  for 
IHA-fumished  utilities  represents  the 
maximum  consiunption  units  (e.g., 
kilowatt  hours  of  electricity),  that  may 
be  used  by  a  dwelling  unit  without  a 
surcharge  against  the  tenant  for  excess 
consim[iption.  An  allowance  for  tenant- 
purchased  utilities  is  a  fixed  dollar 
amount  that  is  deducted  fi^m  the  total 
tenant  payment  otherwise  chargeable  to 
a  tenant  who  has  retail  service,  whether 
the  charges  are  more  or  less  than  the 
amounts  of  the  allowance.  (See 
§§  950.865  and  950.870.) 

Utility  reimbursement.  The  amount,  if 
any,  by  which  the  utility  allowance  for 
tenant-piuchased  utihties  for  the  unit,  if 
applicable,  exceeds  the  family's  total 
tenant  payment. 

Very  low-income  family.  A  low- 
income  family  whose  annual  income 
does  not  exceed  50  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  50  percent  of  the  median 
income  for  an  Indian  area  on  the  basis 
of  its  finding  that  such  variations  are 
necessary  because  of  unusually  high  or 
low  family  incomes. 

Welfare  assistance.  Welfare  or  other 
payments  to  families  or  individuals, 
based  on  need,  that  are  made  under 
programs  funded,  separately  or  jointly, 
by  Federal,  State,  or  local  governments. 

Work  item.  Any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 

Work  Statements.  Work  Statements 
cover  the  second  through  fifth  years  of 
the  Five- Year  Action  Plan  and  set  forth 
the  major  work  categories  and  costs,  by 
development  or  IHA-wide,  that  the  IHA 
intends  to  undertake  in  each  year  of 
years  two  through  five.  In  preparing 
these  Work  Statements,  the  IHA  shall 
assume  that  the  current  FFY  formula 
amount  will  be  available  in  each  year  of 
years  two  through  five. 

§  950.1 10    Assistance  from  Indian  Heaitti 
Service  and  Bureau  of  Indian  Affairs. 

Because  HUD  assistance  under  this 
part  is  not  limited  to  IHAs  of  Federally 
recognized  tribes,  provisions  in  this  part 
relating  to  assistance  from  BIA  or  IHS, 
or  to  required  approvals,  actions,  or 
determinations  by  these  agencies  in 
connection  with  such  assistance,  are 


applicable  only  to  projects  undertaken 
by  IHAs  of  Federally  recognized  tribes 
or  by  regional  housing  authorities 
created  by  Alaska  state  law.  These 
projects  shall  be  developed  promptly 
and  operated  in  accordance  with  the 
provisions  of  this  part  and  the 
Interdepartmental  Agreement. 

§950.115    Applicability  of  civil  rights 
requirements. 

(a)  Indian  Civil  Rights  Act.  (1)  The 
Indian  Civil  Rights  Act  (ICRA)  (title  II  of 
the  Civil  Rights  Act  of  1968,  25  U.S.C. 
1301-1303)  provides,  among  other 
things,  that  no  Indian  tribe  in  exercising 
powers  of  self-government  shall  deny  to 
any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws  or  deprive 
any  person  of  liberty  or  property 
without  due  process  of  law.  The  ICRA 
also  states  these  equal  protection  and 
due  process  rights  do  not  apply  if  they 
violate  customs,  traditions,  and 
practices  of  the  tribe.  The  ICRA  applies 
to  any  tribe,  band,  or  other  group  of 
Indians  subject  to  the  jurisdiction  of  the 
United  States  in  the  exercise  of 
recognized  powers  of  self-government. 
The  ICRA  is  applicable  in  all  cases  in 
which  an  IHA  has  been  established  by 
exercise  of  tribal  powers  of  self- 
government. 

(2)  For  IHAs  established  pursuant  to 
State  law,  HUD  will  determine  the 
applicability  of  the  ICRA  on  a  case-by- 
case  basis.  Factors  considered  may 
include  the  existence  of  recognized 
powers  of  self-government;  the  scope 
and  jurisdiction  of  such  powers;  and  the 
applicability  of  such  powers  to  the  area 
of  operation  of  a  particular  IHA. 
Generally,  determinations  by  HUD  of 
the  existence  of  recognized  powers  of 
self-government  and  the  jurisdiction  of 
such  powers  will  be  made  in 
consultation  with  the  Department  of 
Interior-Bureau  of  Indian  Affairs,  and 
may  be  based  on  applicable  legislation, 
treaties,  and  judicial  decisions.  The  area 
of  operation  of  an  IHA  may  be 
determined  by  the  jurisdiction  of  the 
governing  body  creating  the  IHA,  any 
limitations  within  the  enabling 
legislation,  and  judicial  decisions. 

(3)  Projects  of  IHAs  subject  to  the 
ICRA  shall  be  developed  and  operated 
in  compliance  with  its  provisions  and 
all  HUD  regulations  thereunder. 

(b)  Applicability  of  Title  VI,  the  Fair 
Housing  Act;  and  Title  II  of  the 
Americans  with  Disabilities  Act.  Title  VI 
of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d),  which  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin  in  federally 
assisted  programs;  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619),  which  prohibits 
discrimination  based  on  race,  color. 


religion,  sex,  or  national  origin  in  the 
sale  or  rental  of  housing;  and  Title  II  of 
the  Americans  with  Disabilities  Act  (42 
U.S.C.  12131)  apply  to  those  IHAs 
created  by  State  law  for  which  HUD  has 
determined  that  the  ICRA  is 
inapplicable.  Actions  taken  by  an  IHA 
to  implement  the  statutory  admission 
restriction  in  favor  of  Indian  families  in 
the  MH  program,  as  set  forth  in 
§  950.416,  shall  not  be  considered  a 
violation  of  any  provision  of  either  Title 
VI,  the  Fair  Housing  Act,  or  Title  II  of 
the  Americans  with  Disabilities  Act. 

(c)  Indian  Housing  Act  of  1988 — 
Mutual  Help  program  admissions.  For 
provisions  generally  limiting  admission 
to  the  Mutual  Help  Homeownership 
Opportunity  program  to  Indians  and 
requiring  findings  of  need  for  admission 
of  non-Indians,  see  §950.416. 

(d)  Disability.  (1)  Under  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  as  amended,  HUD  is  required  to 
assure  that  no  otherwise-qualified 
disabled  person  is  excluded  fi-om 
participation,  denied  benefits,  or 
discriminated  against  imder  any 
program  or  activity  receiving  Federal 
financial  assistance,  solely  by  reason  of 
his  or  her  disability.  IHAs  shall  comply 
with  implementing  instructions  in  24 
CFR  part  8. 

(2)  The  IHA  shall  comply  with  the 
Architectural  Barriers  Act  of  1968  (42 
U.S.C.  4151-4157),  and  HUD 
implementing  regulations  (24  CFR  part 
40). 

(e)  Minority  Business  Enterprise 
Development  and  Women's  Business 
Enterprise  Policy.  Executive  Orders 
12432  (3  CFR,  1983  Comp.,  p.  198)  and 
12138  (3  CFR,  1979  Comp.,  p.  39), 
respectively,  apply  to  Indian  Housing 
Authorities. 

§  950.117    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part.  IHAs  shall  assure 
that  they  have  taken  all  reasonable  steps 
to  minimize  the  displacement  of 
persons  (families,  individuals, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part. 

(b)  Temporary  relocation.  Residents 
who  will  not  be  required  to  move 
permanently,  but  who  must  relocate 
temporarily  (e.g.,  to  permit 
rehabilitation),  shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  fi-om  the  temporary  housing  and 
any  increase  in  monthly  rent/utility 
costs. 


(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  housing,  which 
may  include  a  traditional  home,  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  resident  may  lease  and 
occupy  a  suitable,  decent,  safe,  and 
sanitary  dwelling  in  the  development 
foUovdng  its  completion;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  (1)  A  displaced  person  (defined 
in  paragraph  (g)  of  this  section)  shall  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24. 

(2)  A  comparable  Indian  housing  unit, 
project-based  Section  8  housing,  or  a 
privately-owned  dwelling  made 
affordable  by  a  Section  8  Rental 
Certificate  or  Rental  Voucher,  may 
qualify  as  a  comparable  replacement 
dwelling  for  a  person  displaced  from  an 
Indian  housing  unit. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  development  is  subject  to 
the  URA  and  the  requirements 
described  in  49  CFR  part  24,  subpart  B, 
whether  the  acquiring  entity  is 
organized  under  State  law  or  tribal  law. 

(e)  Appeals.  A  person  who  disagrees 
with  the  IHA's  determination 
concerning  whether  the  person  qualifies 
as  a  displaced  person,  or  the  amount  of 
relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
IHA.  A  lower-income  person  who  is 
dissatisfied  with  the  IHA's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Area 
ONAP. 

(f)  Responsibility  of  IHA.  (1)  The  IHA 
shall  certify  (i.e.,  provide  assurance  of 
compliance,  as  required  by  49  CFR  part 
24)  that  it  will  comply  with  the  URA. 
the  regulations  at  49  CFR  part  24,  and 
the  requirements  of  this  section,  and 
shall  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  IHA  to 
comply  with  the  requirements  in  49 
CFR  part  24. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
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as  other  project  costs.  However,  such 
assistance  also  may  be  paid  from  funds 
available  from  other  sources. 

(3)  The  IHA  shall  maintain  records  in 
sufRcient  detail  to  demonstrate 
compliance  with  the  requirements  of 
this  section. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  demolition, 
or  conversion  of  a  unit  to 
homeownership  (Mutual  Help 
Homeownership  Opportunity  (MH) 
Program)  for  a  project  assisted  under 
this  part  or  as  a  direct  result  of 
disposition  in  accordance  with  subpart 
M  of  this  part.  This  includes  any 
permanent,  involuntary  move  for  an 
assisted  project  including  any 
permanent  move  from  the  development 
that  is  made: 

(i)  After  notice  to  the  person  by  the 
IHA  or  property  owner  to  move 
permanently  from  the  property,  if  the 
move  occurs  on  or  after: 

(A)  For  the  comprehensive 
improvement  assistance  program  (CLAP) 
and  the  comprehensive  grant  program 
(CCP)  under  subpart  I  of  this  part,  45 
calendar  days  from  before: 

(})  The  IHA  issues  the  invitation  for 
bids  for  the  project,  or 

[2)  The  start  of  force  account  work, 
whichever  is  applicable:  or 

(B)  For  the  disposition  or  demolition 
of  Indian  housing  under  subpart  M  of 
this  part,  the  date  of  HUD  approval  of 
the  IHA's  proposal:  or 

(C)  For  other  projects  subject  to  this 
section,  the  date  HUD  approves  the  site 
for  the  project;  or,  if  HUD  site  approval 
is  not  required,  the  date  the  IHA 
approves  the  site  for  the  project; 

fii)  Before  the  date  described  in 
paragraph  (g)(l)(i)  of  this  section,  if  the 
IHA  or  HUD  determines  that  the 
displacement  resulted  directly  from 
acquisition,  rehabilitation,  demolition, 
or  conversion  for  the  assisted  project;  or 

(iii)  By  a  resident  of  a  dwelhng  unit, 
if  any  one  of  the  following  three 
situations  occurs: 

(A)  The  resident  moves  af^er  the 
initiation  of  negotiations  (as  deHned  in 
paragraph  (h)  of  this  section)  and  the 
move  occurs  before  the  resident  is 
provided  written  notice  offering  him  or 
her  the  opportunity  to  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  development, 
under  reasonable  terms  and  conditions, 
upon  its  completion.  Such  reasonable 
terms  and  conditions  include  a  monthly 


rent  and  estimated  average  monthly 
utility  costs  that  do  not  exceed  the 
amount  determined  in  accordance  with 
§950.325;  or 

(B)  The  resident  is  required  to  relocate 
temporarily,  does  not  return  to  the 
development,  and  either: 

(1)  The  resident  is  not  offered 
payment  for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation;  or 

[2]  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  The  resident  is  required  to  move 
to  another  dwelling  unit  in  the  same 
development  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  displaced  person 
(and  is  not  eligible  for  relocation 
assistance  uncfer  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State,  tribal,  or  local 
law,  or  other  good  cause,  and  HUD 
determines  that  the  eviction  was  not 
undejtaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  date  described  in 
paragraph  (g)(l)(i)  of  this  section  and, 
before  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated,  or  suffer  a  rent 
increase)  and  the  fact  that  he  or  she  will 
not  qualify  as  a  displaced  person  (or  for 
assistance  under  this  section)  as  a  result 
of  the  project: 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  demolition, 
or  conversion  for  the  project. 

(3)  The  IHA  may,  at  any  time,  ask 
HUD  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  resident,  the  term 
"initiation  of  negotiations"  means  the 
following  action: 

(1)  For  the  comprehensive 
improvement  assistance  program  (CIAP) 
or  comprehensive  grant  program  (CGP) 


under  subpart  I  of  this  part,  45  calendar 
days  before: 

(i)  The  IHA's  issuance  of  the 
invitation  for  bids  for  the  project;  or 

(ii)  The  start  of  force  account  work, 
whichever  is  applicable; 

(2)  For  an  IHA  purchase  through  an 
arm's-length  transaction  as  described  in 
49  CFR  24.101(a)(1),  the  seller's 
acceptance  of  the  IHA's  written  offer  to 
purchase  the  property; 

(3)  For  an  IHA  purchase  that  does  not 
qualify  as  an  arm's-length  transaction, 
the  delivery  of  the  initial  written 
purchase  offer  from  the  IHA  to  the 
Owner  of  the  property.  However,  if  the 
IHA  issues  a  notice  of  intent  to  acquire 
the  property,  and  a  person  moves  after 
that  notice,  but  before  the  initial  written 
purchase  offer,  the  initiation  of 
negotiations  is  the  actual  move  of  the 
person  from  the  property; 

(4)  For  disposition  or  demolition  of 
Indian  housing  under  subpart  M  of  this 
part,  HUD  approval  of  the  IHA's 
proposal;  or 

(5)  For  other  programs  under  this  part 
950,  the  notice  to  the  occupant  that  he 
or  she  shall  move  permanently,  or,  if 
there  is  no  notice,  the  person's  actual 
move  from  the  property. 

1950.120    Compllanc*  with  ottter  Federal 
requirements. 

(a)  Environmental  clearance.  Before 
obligating  or  expending  funds  for  any 
physical  improvements  under  a 
development  or  modernization  project, 
the  IHA  will  comply  with  the 
reauirements  of  24  CFR  part  58. 

(d)  Flood  insurance  protection.  HUD 
will  not  approve  Hnancial  assistance  for 
acquisition,  construction, 
reconstruction,  repair,  or  improvement 
of  a  building  located  in  an  area  that  has 
been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless  the  following  conditions  are  met: 

(1)  Flood  insurance  on  the  building  is 
obtained  in  compliance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(a));  and 

(2)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accord  with  section  202(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (42 
U.S.C.  4106(a)),  or  less  than  a  year  has 
passed  since  FEMA  notification 
regarding  such  flood  hazards.  For  this 
purpose,  the  "community"  is  the 
jurisdiction,  such  as  an  Indian  tribe  or 
authorized  tribal  organization,  an 
Alaska  native  village,  or  authorized 
native  organization,  or  a  municipality  or 
county,  that  has  authority  to  adopt  and 
enforce  flood  plain  management 
regulations  for  the  area. 


(c)  Wage  rates  for  laborers  and 
mechanics.  (1)  With  respect  to 
construction  work  on  a  project, 
including  a  modernization  project 
(except  for  nonroutine  maintenance 
work,  as  described  in  paragraph  (2)  of 
the  definition  of  "nonroutine 
maintenance"  in  §950.102),  the  IHA 
and  its  contractors  shall  pay  not  less 
than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a 
through  276a-5),  to  all  laborers  and 
mechanics  who  are  employed  by  an  IHA 
or  its  contractors  for  work  or  contracts 
over  $2,000. 

(2)  With  respect  to  all  maintenance 
work  on  a  project,  including  nonroutine 
maintenance  work  (as  described  in 
paragraph  (2)  of  the  definition  of 
"nonroutine  maintenance"  in  §950.102) 
on  a  modernization  project,  the  IHA  and 
its  contractors  shall  pay  not  less  than 
the  wages  prevailing  in  the  locality,  as 
determined  or  adopted  (after  a 
determination  under  State,  tribal,  or 
local  law)  by  HUD  pursuant  to  section 
12  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437J),  to  all  laborers 
and  mechanics  who  are  employed  by  an 
IHA  or  its  contractors. 

(3)  Prevailing  wage  rates  determined 
under  State  or  tribal  law  are 
inapplicable  imder  the  circumstances 
set  out  in  §950.1 72(b). 

(d)  Professional  and  technical  wage 
rates.  All  architects,  technical  engineers, 
draftsmen,  and  technicians  employed  in 
the  development  of  a  project  shall  be 
paid  not  less  than  the  wages  prevailing 
in  the  locality,  as  determined  or  adopted 
(after  a  determination  under  applicable 
State,  tribal,  or  local  law)  by  HUD. 

(e)  Access  to  records:  audits.  (1)  HUD 
and  the  Comptroller  General  of  the 
United  States  shall  have  access  to  all 
books,  dociunents.  papers,  and  other 
records  that  are  pertinent  to  the 
activities  carried  out  under  this  part,  in 
order  to  make  audit  examinations, 
excerpts,  and  transcripts,  in  accordance 
with  24  CFR  85.42. 

(2)  IHAs  that  receive  financial 
assistance  under  this  part  shall  comply 
with  the  audit  requirements  of  24  CFR 
part  44.  If  an  IHA  has  failed  to  submit 
an  acceptable  audit  on  a  timely  basis  in 
accordance  with  that  part,  HUD  may 
arrange  for,  and  pay  the  costs  of,  the 
audit.  In  such  circumstances,  HUD  may 
withhold,  from  assistance  otherwise 
payable  to  the  IHA  under  this  part, 
amounts  sufficient  to  pay  for  the 
reasonable  costs  of  conducting  an 
acceptable  audit,  including,  when 
appropriate,  the  reasonable  costs  of 
accounting  services  necessary  to  place 
the  IHA's  books  and  records  into 


auditable  condition.  The  costs  to  place 
the  IHA's  books  and  records  into 
auditable  condition  do  not  generate 
additional  subsidy  eligibility  under  this 
part. 

(f)  Uniform  administrative 
requirements.  The  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  States, 
Local,  and  Federally  Recognized  Indian 
Tribal  Governments,  as  set  forth  in  24 
CFR  part  85.  are  applicable  to  grants 
under  this  part,  except  as  specified  in 
this  part.  However,  the  provisions  of  24 
CFR  85.36  have  been  incorporated  in 
the  procurement  regulations  (subpart  B 
of  this  part). 

(g)  Lead-based  paint  poisoning 
prevention.  See  24  CFR  part  35  and 
subpart  H  of  this  part. 

(h)  Coastal  barriers.  In  accordance 
with  the  Coastal  Barriers  Resources  Act 
(16  U.S.C.  3501),  no  financial  assistance 
under  this  part  may  be  made  available 
within  the  Coastal  Barrier  Resources 
System. 

(i)  Economic  opportunities  for  low- 
and  very  low-income  persons.  IHAs 
shall  comply  with  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C  1701u)  and  the 
regulations  in  24  CFR  part  135,  as 
provided  in  part  135.  to  the  maximum 
extent  consistent  with,  but  not  in 
derogation  of,  compliance  with  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C. 
450e(b)).  See  also  24  CFR  950.170(c). 

§  950.1 25    Establishment  of  IHAs  pursuant 
to  State  law. 

An  IHA  may  be  established  pursuant 
to  a  State  law  that  provides  for  the 
establishment  of  IHAs  with  all 
necessary  legal  powers  to  carry  out  low- 
income  housing  projects  for  Indians. 

§950.126    Establlstiment  of  IHAs  by  tribal 
ordinance. 

(a)  Legal  capacity  of  tribe  to  establish 
IHA.  Where  an  Indian  tribe  has 
governmental  police  power  to  promote 
the  general  welfare,  including  the  power 
to  create  a  housing  authority,  an  IHA 
may  be  established  by  tribal  ordinance 
enacted  by  the  governing  body  of  the 
tribe. 

(b)  Form  of  ordinance.  The  form  of 
tribal  ordinance  shall  be  determined  by 
the  tribe  and  reviewed  by  the  ONAP 
Administrator.  The  IHA  shall  also 
demonstrate  that  it  has  the  legal 
authority  to  develop,  own,  and  operate 
a  public  housing  project  under  the  Act. 
Unless  an  IHA  is  created  as  part  of  the 
tribal  government,  ordinances  shall 
include  language  that  allows  the  IHA  to 
sue  and  be  sued  in  its  corporate  name. 


A  sample  format  will  be  provided  by 
HUD. 

(c)  Approval  or  review  of  ordinance. 
HUD  shall  not  enter  into  an  undertaking 
for  assistance  to  an  IHA  formed  by  tribal 
ordinance  unless  such  ordinance  has 
been  submitted  to  HUD. 

(d)  Submission  to  HUD  of  documents 
establishing  IHA.  (1)  The  tribal 
ordinance  shall  be  submitted  to  HUD 
prior  to  receiving  financial  assistance. 

(2)  An  IHA  must  certify  that  it  has 
enacted  the  ordinance  pursuant  to  any 
constitutional  law  or  practice  and  has 
the  local  cooperation  required  by  law. 

§  950.1 30    IHA  Commissioners  wtK)  are 
tenants  or  homebuyers. 

(a)  Tenant  or  homebuyer 
commissioners.  No  person  shall  be 
barred  from  serving  on  an  IHA's  Board 
of  Commissioners  because  he  or  she  is 
a  tenant  or  homebuyer  in  a  housing 
project  of  the  IHA.  A  Commissioner 
who  is  a  tenant  or  homebuyer  shall  be 
entitled  to  participate  fully  in  all 
meetings  concerning  matters  that  affect 
all  of  the  tenants  or  homebuyers,  even 
though  such  matters  affect  him  or  her  as 
well.  However,  no  such  Commissioner 
shall  be  entitled  or  permitted  to 
participate  in  or  be  present  at  any 
meeting  (except  in  his  or  her  capacity  as 
a  tenant  or  homebuyer),  or  be  counted 
or  treated  as  a  member  of  the  Board, 
concerning  any  matter  involving  his  or 
her  individual  rights,  obligations,  or 
status  as  a  tenant  or  homebuyer. 

(b)  Commissioner  as  IHA  employee.  A 
member  of  the  IHA's  Board  of 
Commissioners  shall  not  be  eligible  for 
employment  by  the  IHA,  except  under 
extremely  unusual  circumstances  in 
which  it  is  documented  that  no  one 
except  the  commissioner  is  qualified  for 
the  position  and  where  the  HUD  Area 
ONAP  approves  in  advance  of  the 
hiring. 

§950.135    Administrative  capability. 

(a)  HUD  determination.  At  least 
annually,  HUD  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA, 
including  remote  reviews,  on-site 
limited  and  full  reviews,  audits, 
surveys,  and  a  formal  annual  review  or 
risk  analysis  assessment,  as  may  be 
necessary  or  appropriate  to  make  the 
determinations  required  by  this  section, 
taking  into  consideration  all  available 
evidence.  HUD  will  evaluate  an  IHA's 
compliance  in  the  areas  of  development, 
modernization,  and  operations, 
including  such  functions  as 
administration,  financial  management, 
occupancy,  and  maintenance. 

(b)  Obligation  to  maintain.  (1)  An  IHA 
shall  maintain  administrative  capability 
at  all  times  throughout  the  term  of  the 
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ACC  In  order  to  be  considered 
administratively  capable,  an  IHA  shall 
administer  the  Indian  housing  program 
in  accordance  with  applicable  statutory 
requirements,  HUD  regulations,  and 
contracts  with  no  serious  deficiencies.  If 
any  of  the  following  conditions  exist,  it 
shall  be  considered  a  serious  deficiency: 

(i)  The  IHA  is  not  hnancially  stable, 
based  on  the  most  recent  annual  audit, 
technical  assistance  visit,  or  other 
reliable  information; 

(ii)  An  audit,  conducted  in 
accordance  with  24  CFR  part  44  and 
§950.120,  or  HUD  reviews  (including 
monitoring  findings)  reveal  deficiencies 
that  HUD  reasonably  believes  require 
corrective  action  and/or  that  corrective 
actions  are  not  taken  in  accordance  with 
established  timeframes: 

(iii)  The  IHA  has  management 
systems  that  do  not  meet  the  standards 
as  set  forth  in  24  CFR  part  85,  and  the 
lack  of  such  systems  may  result  in 
mismanagement  or  misuse  of  Federal 
funds: 

(iv)  The  IHA  has  not  conformed  to  the 
terms  and  conditions  of  previous 
awards,  including  for  new  construction, 
the  Comprehensive  Improvement 
Assistance  Program,  the  Comprehensive 
Grant  Program,  or  the  use  of  Operating 
Subsidies; 

(v)  The  IHA  lacks  properly  trained 
and  competent  personnel  at  key 
management  positions  of  the  IHA;  or 

(vi)  The  IHA  is  in  violation  of  the 
terms  of  applicable  statutes,  regulations, 
or  Annual  Contributions  Contracts. 

(2)  If  an  IHA  has  serious  deficiencies. 
HUD  shall  take  any  or  all  of  the 
following  actions: 

(i)  Issue  a  notice  of  deficiency; 

(ii)  Issue  a  corrective  action  order;  or 

(iii)  Classify  the  IHA  as  "high  risk" 
(see  24  CFR  part  85). 

(c)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  IHA  performance  and 
findings  of  any  of  the  deficiencies  in 
paragraph  (b)(1)  of  this  section.  HUD 
may  issue  to  the  IHA  a  notice  of 
deficiency,  stating  the  specific  program 
requirements  that  the  IHA  has  violated 
and  requesting  the  IHA  to  take 
appropriate  action.  The  notification 
shall  be  in  writing  and  contain  the 
following: 

(1)  The  deficiencies,  i.e.,  the  IHA 
actions  and  the  statutory  or  regulatory 
or  other  requirements  that  have  been 
violated; 

(2)  Recommended  actions  that  may  be 
taken  by  the  IHA  and  a  timeframe  for 
completion; 

(3)  The  documentation  necessary  for 
evidence  that  all  actions  have  been 
completed. 

(d)  Corrective  action  order.  (1)  Based 
on  HUD  reviews  of  IHA  performance 


and  findings  of  any  of  the  deficiencies 
described  in  paragraph  (b)(1)  of  this 
section,  HUD  may  issue  to  the  IHA  a 
corrective  action  order.  An  order  may  be 
issued,  whether  or  not  a  notice  of 
deficiency  previously  has  been  issued 
with  regard  to  the  specific  deficiency  on 
which  the  corrective  action  order  is 
based.  HUD  may  order  corrective  action 
at  any  time  by  notifying  the  IHA  of  the 
specific  program  requirements  that  the 
IHA  has  violated,  and  by  specifying  the 
corrective  actions  that  shall  be  taken. 
HUD  shall  design  corrective  action  to 
prevent  a  continuation  of  the  deficiency, 
mitigate  any  adverse  effects  of  the 
deficiency  to  the  extent  possible,  and 
prevent  a  recurrence  of  the  same  or 
similar  deficiencies. 

(2)  Before  ordering  corrective  action, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  consult  with  HUD 
regarding  the  proposed  action  unless 
HUD  notifies  the  IHA  that  special 
circumstances  exist  that  warrant  giving 
immediate  effect  to  the  announced  HUD 
action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
ACC  ^ent  agreement.  ^ 

(4)  The  order  shall  be  in  writing  and 
shall  contain  the  following: 

(i)  The  deficiencies,  i.e..  the  IHA 
actions  and  the  statutory  or  regulatory 
or  other  requirements  that  have  been 
violated; 

(ii)  The  corrective  action($)  that  shall 
be  taken  by  the  IHA  and  the  time 
allowed  for  completing  the  corrective 
action(s); 

(iii)  The  method  of  requesting 
reconsideration  of  the  HUD  action  and 
the  documentation  necessary  to 
evidence  that  all  corrective  actions  have 
been  completed. 

(e)  Manaf^ement  improvement  plan 
(MIP).  (1)  When  an  IHA  receives  a 
corrective  action  order,  it  shall  respond 
to  the  determination,  in  writing.  This 
response  shall  include  a  management 
improvement  plan  to  correct  existing 
deficiencies.  The  plan  shall  describe  in 
detail  the  method  to  be  used  and  the 
time  schedule  to  be  maintained,  shall  be 
approved  by  the  IHA  Board  of 
Commissioners,  and  is  subject  to  HUD 
approval. 

[2)  After  receiving  the  response  from 
the  IHA,  HUD  may  direct  the  IHA  to 
take  one  or  more  of  the  following 
actions: 

(i)  Submit  additional  information: 

(A)  Concerning  the  IHA's 
administrative,  planning,  budgeting, 
accounting,  management,  and 
evaluation  functions,  to  determine  the 
cause  for  the  IHA  having  deficiencies,  as 
described  in  paragraph  (b)(1)  of  this 
section; 


(B)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(C)  Documenting  that  IHA  activities 
were  not  inconsistent  with  the  IHA's 
annual  statement  or  other  applicable 
statutes,  regulations,  or  program 
requirements; 

(ii)  Submit  schedules  for  completing 
the  work  identified  in  the  MIP; 

(iii)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  MIP; 

(iv)  Not  incur  financial  obligations,  or 
to  suspend  payments  for  one  or  more 
activities; 

(v)  Reimburse,  from  non-HUD 
sources,  one  or  more  program  accounts 
for  any  amounts  improperly  expended; 
or 

(vi)  Take  such  other  corrective  actions 
as  HUD  determines  appropriate  to 
correct  the  IHA  deficiencies. 

(3)  HUD  shall  determine  whether  the 
IHA  has  satisfied,  or  has  made 
reasonable  progress  towards  satisfying, 
the  management  improvement  plan. 

(4)  If  the  IHA  does  not  satisfy  the 
terms  of  the  plan  or  does  not  act  in  good 
faith  to  meet  the  timeframes  included  in 
its  MIP,  HUD  may  impose  additional 
restrictions.  In  addition,  existing 
projects  may  be  terminated,  or  other 
action  may  be  instituted,  as  appropriate. 

(f)  High  risk  determination.  An  IHA 
may  be  classified  as  "high  risk"  and 
determined  ineligible  for  certain  types 
of  future  funding  related  to  the 
classification  of  risk,  or  may  be 
determined  eligible  for  future  funding 
but  subject  to  special  conditions  or 
restrictions  corresponding  to  the  high 
risk  classification.  A  corrective  action 
order  listing  the  specific  violation  shall 
accompany  the  high  risk  designation. 

(1)  If  an  IHA  is  determined  to  he  high 
risk,  the  conditions  that  form  the  basis 
for  that  determination  shall  be 
sufficiently  serious  to  warrant  a 
determination  to  exclude  the  IHA  fi-om 
future  funding  of  a  particular  type.  The 
determination  of  high  risk  shall  state  the 
cause  for  that  finding. 

(2)  An  IHA  may  continue  to  be 
eligible  for  funding  despite  a  finding 
that  it  is  high  risk — subject  to  special 
conditions  and/or  restrictions 
corresponding  to  the  deficiencies 
found — if  it  has  submitted  a 
management  improvement  plan  that 
was  approved  by  HUD.  and  it  has 
exhibited  substantial  compliance  with 
the  plan  or  a  good  faith  effort  to  comply 
with  the  plan.  If  HUD  determines  that 

it  is  necessary  to  impose  special 
conditions  or  restrictions,  it  will  notify 
the  IHA  in  writing  of  the  appUcable 
conditions  or  restrictions.  One  or  more 
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of  the  following  special  conditions  or 
restrictions  may  be  imposed: 

(i)  Submission  to  HUD  of  additional 
documentation; 

(ii)  Submission  to  HUD  of  additional 
or  more  detailed  financial  reports; 

(iii)  Additional  project  monitoring 
from  the  HUD  Area  ONAP; 

(iv)  Additional  requirements  for 
technical  assistance,  from  HUD  or 
another  entity  approved  by  HUD; 

(v)  Establishing  additional  approvals 
by  HUD; 

(vi)  Withholding  some  or  all  of  the 
IHA's  grant; 

(vii)  Declaring  a  breach  of  the  ACC 
grant  amendment  with  respect  to  some 
or  all  of  the  IHA's  functions;  or 

(viii)  Any  other  sanction  authorized 
by  law  or  regulation. 

(g)  Appeals.  (1)  An  IHA  may  appeal 
a  corrective  action  order  or  a 
determination  of  high  risk  status  to  the 
local  HUD  Administrator.  Office  of 
Native  American  Programs  (ONAP).  All 
appeals  shall  be  made  in  writing  within 
30  calendar  days  of  notice  to  the  IHA  of 
the  HUD  action  and  shall  state  clearly 
any  justification  or  evidence  that  the 
action  is  unwarranted  or  too  severe.  If 
an  appeal  is  filed  concerning  one  or 
more  action(s).  the  action(s)  shall  not 
take  effect  until  HUD  makes  a  final 
determination  on  the  appeal  or  notifies 
the  IHA  that  special  circumsteinces  exist 
that  warrant  giving  immediate  effect  to 
the  announced  HUD  action.  The  HUD 
Administrator  shall  respond  to  the 
appeal  writhin  30  days  of  receipt  of  the 
appeal. 

(2)  An  IHA  may  appeal  a  decision  of 
the  Administrator  to  the  ONAP. 
Headquarters,  only  if  the  case  involves 
actions  related  to  a  determination  of 
ineligibility  of  funding  for  the  upcoming 
funding  cycle.  An  appeal  of  the 
Administrator's  decision  shall  be  made 
to  ONAP,  Headquarters  in  wTiting, 
stating  the  justification  or  evidence,  and 
shall  be  received  within  21  days  of  the 
date  of  the  Administrator's  decision. 
Decisions  reviewed  by  Headquarters 
will  be  evaluated  based  on  the  facts  as 
presented  to  the  Administrator  and  on 
any  aggravating  or  extenuating 
circumstances. 

(3)  The  IHA's  Board  of  Commissioners 
shall  notify  the  tribal  government  of 
HUD's  final  determination  to  withhold 
or  suspend  funds  or  declare  a  breach  of 
the  ACC  grant  agreement,  as  well  as  the 
basis  for.  and  consequences  resulting 
from,  such  a  determination. 

Subpart  B — Procurement 

§  950. 1 60    Procurement  standards. 

(a)  HUD  standards.  (1)  Applicability. 
This  subpart  sets  forth  Federal 


requirements  to  be  followed  by  IHAs  in 
the  procurement  of  services,  supplies, 
and  goods. 

(2)  Contracting  authorization.  An  IHA 
may  execute  contracts  without  HUD 
approval  for  the  procurement  of  work, 
materials,  equipment,  and/or 
professional  services,  in  accordance 
with  paragraph  (a)(3)(ii)  of  this  section. 
Before  the  execution  of  contracts,  the 
IHA  Board  of  Commissioners  vdll 
ensure  that  procedures  are  in  place  to 
ensure  all  ACC,  statutory,  and 
regulatory  requirements  are  satisfied 
before  the  execution  of  contracts.  The 
IHA  Board  of  Commissioners  will 
periodically  review  compliance  with 
these  procedures. 

(3)  Limitations,  (i)  An  IHA  shall  not 
award  a  contract  until  the  prospective 
contractor  has  demonstrated,  to  the 
satisfaction  of  the  IHA,  the  technical, 
administrative,  and  financial  capability 
to  perform  contract  work  of  the  size  and 
tyj)e  involved  and  within  the  time 
provided  under  the  contract.  The  IHA 
shall  not  award  a  contract  to  a  person 
or  firm  on  the  List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Programs,  which  is 
compiled,  maintair>ed,  and  distributed 
by  the  General  Services  Administration 
(GSA),  or  to  a  person  or  firm  that  is 
subject  to  a  limited  denial  of 
participation  issued  by  the  HUD  Office 
of  Native  American  Programs.  (See  24 
CFR  part  24.) 

(ii)  The  IHA  may  execute  or  approve 
any  agreement  or  contract  for  personnel, 
management,  legal,  or  other  services 
with  any  person  or  firm  without  the 
prior  written  approval  of  HUD,  except 
under  the  following  circumstances: 

(A)  When  the  term  of  the  agreement 
or  contract  (including  renewal)  is  in 
excess  of  two  years;  or 

(B)  When  the  amount  of  the 
agreement  or  contract  is  in  excess  of  the 
amount  included  for  such  purpose  in 
the  HUD-approved  development  cost 
budget.  Comprehensive  Grant  program 
budget,  or  operating  budget,  or  an 
amount  specified  from  time  to  time  by 
HUD,  as  the  case  may  be;  or 

(C)  When  the  agreement  or  contract  is 
for  legal  or  other  services  in  connection 
with  litigation;  or 

(D)  For  contracts  in  excess  of 
$100,000  in  the  aggregate  when  the  IHA 
proposes  to  award  a  contract  based 
upon  a  single  bid  or  proposal  received 
except  when  the  procurement  meets  the 
requirements  of  24  CFR  950.165(d). 

(4)  Records.  An  IHA  sfcall  maintain 
records  sufficient  to  detail  the 
significant  history  of  a  procurement. 
The  IHA  shall  maintain  evidence  in  its 
files: 


(i)  That  the  soUcitation  and  award 
procedures  were  conducted  in 
compliance  with  State,  tribal,  or  local 
laws  and  Federal  requirements, 
including  requirements  for  Indian 
preference  and  wage  rates; 

(ii)  That  the  award  does  not  exceed 
the  approved  budget  amount  and  is  not 
being  made  on  the  basis  of  a  single  bid 
or  proposal;  and 

(iii)  That  the  IHA  reviewed  the 
contractor's  qualifications,  checked  to 
ensure  that  the  contractor  is  not  Usted 
on  the  GSA  List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Progmms,  and 
determined  that  the  contractor  has  the 
capacity  to  successfully  complete  the 
work  or  services  under  the  terms  and 
conditions  of  the  contract.  This 
determination  shall  consider  the 
contractor's  record  of  past  performance, 
integrity,  compliance  with  public 
policy,  and  financial  and  technical 
resources. 

(5)  Contract  administration.  An  IHA 
is  responsible,  in  accordance  with  good 
administrative  practice  and  sound 
business  judgment,  for  the  settlement  of 
all  contractual  and  administrative  issues 
arising  out  of  procurement. 

(6)  Competition.  All  procurement 
transactions  must  be  conducted  in  a 
manner  providing  full  and  open 
competition. 

(7)  Contract  cost  and  price.  An  IHA 
must  perform  a  cost  or  price  analysis  in 
connection  with  every  procurement 
action,  including  contract 
modifications. 

(b)  IHA  standards.  (1)  IHA 
procedures.  Each  IHA  shall  adopt, 
promulgate,  and  comply  with  rules  or 
regulations  for  the  procurement  and 
administration  of  supplies,  materials, 
services,  and  equipment  in  connection 
with  the  development  and  operation  of 
projects.  Upon  adoption  or 
modification,  the  IHA  will  promptly 
furnish  a  copy  of  these  rules  or 
regulations  to  HUD.  TTiese  rules  or 
regulations  shall  contain  provisions  on 
at  least  the  following  subjects: 

(i)  Procedures  to  ensure  that  all 
procurement  transactions  are  conducted 
in  a  full  and  open  competitive  manner, 
consistent  with  the  standards  of  24  CFR 
85.36; 

(ii)  Identification  (by  position  title)  of 
IHA  officials  authorized  to  enter  into 
and  approve  contracts  on  a 
noncompetitive  basis  as  authorized  by 
24  CFR  85.36(d)(4): 

(iii)  Procedures  for  inventory  control; 

(iv)  Procedures  for  storage  and 
protection  of  goods  and  supphes: 

(v)  Procedures  for  issuance  of,  or 
other  disposition  of.  supplies  and 
equipment; 
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(vi)  Procedures  for  implementing 
Indian  preference  requirements; 

(vii)  Procedures  for  handling 
complaints  and  protests  regarding 
procurement; 

(viii)  Standards  of  conduct  governing 
IHA  directors,  board  members,  officers, 
and  employees;  and 

(ix)  Conflict  of  interest  provisions 
governing  directors,  officers,  employees, 
contractors/developers,  and  others 
doing  business  with  the  IHA. 

(2)  Contract  administration  system. 
An  IHA  shall  maintain  a  contract 
administration  system  that  ensures  that 
contractors  perform  in  accordance  with 
the  terms,  conditions,  and  specifications 
of  their  contracts  and  purchase  orders. 

(c)  Government-wide  contract 
requirements.  A  HUD  regulation  found 
at  24  CFR  part  85  embodies  government- 
wide  administrative  requirements  for 
grants  to  State,  local,  and  federally 
recognized  Indian  tribal  governments 
(including  grants  received  by  IHAs).  The 
contract  provisions  Usted  in  24  CFR 
85.36(i)  of  that  regulation  are  to  be 
included  in  any  IHA  contracts. 

§  950. 1 65    Methods  of  procurement 

(a)  Small  purchase  procedures.  Small 
purchase  procedures  are  those  relatively 
simple  and  informal  procurement 
methods  for  securing  services,  supplies, 
or  other  property  that  do  not  cost  more 
than  $100,000  in  the  aggregate.  If  small 
purchase  procurements  are  used,  price 
or  rate  quotations  will  be  obtained  from 
an  adequate  number  of  qualified 
sources. 

(b)  Procurement  by  sealed  bids 
(Invitations  for  Bid  (IFB)).  Bids  are 
publicly  solicited  and  a  firm  fixed  price 
contract  (lump  sum  or  unit  price)  is 
awarded  to  the  responsible  bidder 
whose  bid,  conforming  with  all  the 
material  terms  and  conditions  of  the 
invitation  for  bids,  is  the  lowest  in 
price.  The  sealed  bid  method  is  the 
preferred  method  for  procuring 
construction,  if  the  conditions  in 

§  950.165(b)(1)  apply. 

(1)  In  order  for  sealed  bidding  to  be 
feasible,  the  following  conditions 
should  be  present: 

(i)  A  complete,  adequate,  and  realistic 
specification  or  purchase  description  is 
available; 

(ii)  Two  or  more  responsible  bidders 
are  willing  and  able  to  compete 
e^ectively  for  the  business;  and 

(iii)  The  prociuement  lends  itself  to  a 
firm  fixed  price  contract  and  the 
selection  of  the  successful  bidder  can  be 
made  principally  on  the  basis  of  price. 

(2)  If  sealed  bids  are  used,  the 
following  requirements  apply: 

(i)  The  invitation  for  bids  will  be 
publicly  advertised  and  bids  shall  be 


solicited  firom  an  adequate  number  of 
known  suppliers,  providing  them 
sufficient  time  prior  to  the  date  set  for 
opening  the  bids; 

(ii)  The  invitation  for  bids,  which  will 
include  any  specifications  and  pertinent 
attachments,  shall  define  the  items  or 
services  in  order  for  the  bidder  to 
properly  respond; 

(iii)  All  bids  will  be  publicly  opened 
at  the  time  and  place  prescribed  in  the 
invitation  for  bids; 

(iv)  A  firm  fixed  price  contract  award 
will  be  made  in  writing  to  the  lowest 
responsive  and  responsible  bidder;  and 

(v)  Any  or  all  bias  may  be  rejected  if 
there  is  a  sound  documented  reason. 

(c)  Procurement  by  competitive 
proposals  (Request  for  Proposals  (RFP)). 
The  technique  of  competitive  proposals 
is  normally  conducted  with  more  than 
one  source  submitting  an  offer,  and 
either  a  fixed  price  or  cost 
reimbursement  type  contract  is 
awarded.  It  is  generally  used  when 
conditions  are  not  appropriate  for  the 
use  of  sealed  bids.  If  this  method  is 
used,  the  following  requirements  apply: 

(1)  Requests  for  proposals  will  be 
publicized  and  identify  all  evaluation 
factors  and  their  relative  importance. 
Any  response  to  publicized  requests  for 
proposals  shall  be  honored  to  the 
maximum  extent  practical; 

(2)  Proposals  will  be  solicited  ft-om  an 
adequate  nimiber  of  qualified  sources; 

(3)  IHAs  will  have  a  method  for 
conducting  technical  evaluations  of  the 
proposals  received  and  for  selecting 
aweirdees; 

(4)  Awards  will  be  made  to  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price 
and  other  factors  considered;  and 

(5)  IHAs  may  use  competitive 
proposal  procedures  for  qualifications- 
based  procurement  of  architectural/ 
engineering  (A/E)  professional  services 
whereby  competitors'  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiation  of  fair  and  reasonable 
compensation.  The  method,  when  price 
is  not  used  as  a  selection  factor,  can 
only  be  used  in  procurement  of  A/E 
professional  services.  It  cannot  be  used 
to  purchase  other  types  of  services 
though  A/E  firms,  even  though  they  are 
a  potential  source  to  perform  the 
proposed  effort. 

(a)  Procurement  by  noncompetitive 
proposals  is  procurement  through 
solicitation  of  a  proposal  from  only  one 
source,  or  where  after  solicitation  of  a 
number  of  sources,  competition  is 
determined  inadequate. 

(1 )  Procurement  by  noncompetitive 
proposals  may  be  used  only  when  the 
award  of  a  contract  is  infeasible  under 


small  purchase  procedures,  sealed  bids, 
or  competitive  proposals,  and  one  of  the 
following  circumstances  applies: 

(i)  The  item  is  available  only  from  a 
single  source; 

(ii)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  resulting  from  competitive 
solicitation; 

(iii)  HUD  authorizes  noncompetitive 
proposals:  or 

(iv)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

(2)  Cost  analysis,  i.e.,  verifying  the 
proposed  cost  data,  the  projections  of 
the  data,  and  the  evaluation  of  the 
specific  elements  of  costs  and  profit,  is 
required. 

§950.170  Other  requirements  applicable  to 
development  contracts. 

(a)  Bonding  requirements.  For 
construction  contracts  for  more  than' 
$100,000,  each  contractor  shall  be 
required  to  provide  bid  guarantees  and 
adequate  assurance  of  performance  and 
payment  acceptable  to  HUD  in 
accordance  with  24  CFR  85.36(h).  In  the 
case  of  a  Mutual  Help  project,  the  term 
I'total  contract  price"  as  used  with 
respect  to  each  of  the  above  assurance 
methods  includes  the  value  of  all 
Mutual  Help  contributions  for  work, 
materials,  or  equipment  to  be  provided 
to  the  contractor  for  use  in  performing 
the  contract  work.  The  following 
methods  may  be  used  to  provide 
performance  and  payment  assurance: 

(1)  Performance  and  payment  bonds 
for  100  percent  of  the  total  contract 
price; 

(2)  Deposit  with  the  IHA  of  a  cash 
escrow  of  not  less  than  20  percent  of  the 
total  contract  price,  subject  to  reduction 
during  the  warranty  period, 
commensurate  with  potential  risk; 

(3)  Letter  of  credit  for  25  percent  of 
the  total  contract  price,  unconditionally 
payable  upon  demand  of  the  IHA. 
subject  to  reduction  during  the  warranty 
period  commensurate  with  potential 
risk; 

(4)  Letter  of  credit  for  10  percent  of 
the  total  contract  price  unconditionally 
payable  upon  demand  of  the  IHA 
subject  to  reduction  during  the  warranty 
period  commensurate  with  potential 
risk,  and  compliance  with  the 
procedures  for  monitoring  of 
disbursements  by  the  contractor. 

(b)  Executive  Order  1 1246  (equal 
employment  opportunity).  Contracts  for 
construction  work  in  connection  with 
Projects  under  this  part  are  subject  to 
Executive  Order  11246  (3  CFR,  1964-65 
Comp.,  p.  339),  as  amended  by 
Executive  Order  11375  (3  CFR,  1966-70 
Comp..  p.  684).  and  to  applicable 


implementing  regulations  (24  CFR  part 
130;  41  CFR  chapter  60).  rules,  and 
orders  of  HUD  and  the  Office  of  Federal 
Contract  Compliance  Programs  of  the 
Department  of  Labor  (DOL).  Executive 
Order  11246  prohibits  discrimination 
and  requires  affirmative  action  to  ensure 
that  employees  or  applicants  for 
employment  are  treated  without  regard 
to  their  race,  color,  religion,  sex,  or 
national  origin.  Compliance  with  E.O. 
11246.  and  related  regulations.  Orders, 
and  requirements  shall  be  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compHance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act. 

(c)  Local  area  residents.  In  accordance 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  and  the  implementing 
regulations  in  24  CFR  part  135,  IHAs 
and  their  contractors  and  subcontractors 
shall  make  best  efforts,  consistent  with 
existing  Federal.  State,  and  local  laws 
and  regulations  (including  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act)  to  give  low- 
and  very  low-income  persons  the 
training  and  employment  opportunities 
generated  by  section  3  covered 
assistance  (as  this  term  is  defined  in  24 
CFR  135.3(1))  and  to  give  section  3 
business  concerns  the  contracting 
opportunities  generated  by  section  3 
covered  assistance. 

§950.172    Wage  rates. 

(a)  Determination  of  prevailing  wage 
rates.  For  the  applicable  method  of 
determination  of  the  prevailing  wage 
rates  to  be  paid  laborers  and  mechanics, 
see  §  950.120(c). 

(b)  Preemption  of  prevailing  wage 
rates.  (1)  A  prevailing  wage  rate 
determined  under  State  or  tribal  law 
shall  be  inapplicable  to  a  contract  or 
IHA-performed  work  item  for  the 
development,  maintenance,  or 
modernization  of  a  project  whenever: 

(i)  Thp  contract  or  the  work  item  is 
otherwise  subject  to  State  or  tribal  law 
requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing 
and  is  for  a  project  assisted  with  funds 
for  low-income  housing  under  the  Act; 
and 

(ii)  The  wage  rate  (the  basic  hourly 
rate  and  any  fringe  benefits)  determined 
under  State  or  tribal  law  to  be  prevailing 
with  respect  to  an  employee  in  any 
trade  or  position  employed  in  the 
development,  maintenance,  or 
modernization  of  a  project  exceeds 
whichever  of  the  following  Federal 
wage  rates  is  applicable: 


(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a,  et 
seq.]  to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(D)  The  wage  rate  determined  by  the 
Secretary  of  HUD  to  be  prevailing  in  the 
locality  with  respect  to  such  trade  or 
position. 

(2)  For  the  purpose  of  ascertaining 
whether  a  wage  r^e  determined  under 
State  or  tribal  law  for  a  trade  or  position 
exceeds  the  Federal  wage  rate: 

(i)  When  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  tribal  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and 

(ii)  When  a  rate  determined  by  the 
Secretary  of  HUD  is  applicable,  any 
fringe  benefits  determined  under  State 
or  tribal  law  shall  be  excluded  from  the 
comparison  with  the  rate  determined  by 
the  Secretary  of  HUD. 

(3)  Whenever  paragraph  (b)(l)(i)  of 
this  section  is  applicable: 

(i)  Any  solicitation  issued  by  the  IHA 
and  any  contract  executed  by  the  IHA 
for  development,  maintenance,  or 
modernization  of  the  project  shall 
include  a  statement  as  prescribed  in  this 
paragraph,  and  failure  to  include  this 
statement  may  constitute  groimds  for 
requiring  re-solicitation.  The  statement 
that  any  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  to  be  prevailing  with  respect 
to  an  employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
must  be  included  whenever  either  of  the 
following  occurs: 

(A)  Such  non-Federal  prevailing  wage 
rate  exceeds: 

[1]  The  applicable  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a,  et  seq.)  to  be  prevailing  in 
the  locality  with  respect  to  such  trade: 

(2)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 


apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency;  or 

(3)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(B)  Such  non-Federal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 

(ii)  The  IHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevaiUng  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (b)(2)  of  this  section  to  any  of 
its  own  employees  who  may  be  engaged 
in  the  development,  maintenance,  or 
modernization  of  the  project;  and 

(iii)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (b)(2)  of  this  section  shall  be 
enforced  against  the  IHA  or  any  of  its 
contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
contract  or  IHA-performed  work  item 
for  development,  maintenance,  or 
modernization  of  the  project. 

(4)  Nothing  in  paragraph  (b)  of  this 
section  shall  affect  the  appUcabiUty  of 
any  wage  rate  established  in  a  collective 
bargaining  agreement  with  an  IHA  or  its 
contractors  or  subcontractors  when  such 
wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (b)(l)(ii)  of  this  section, 
nor  does  paragraph  (b)  of  this  section 
impose  a  ceiling  on  wage  rates  an  IHA 
or  its  contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 

(5)  The  provisions  of  paragraph  (b)  of 
this  section  shall  apply  to  work 
performed  under  any  prime  contract 
entered  into  as  a  result  of  a  solicitation 
of  bids  or  proposals  issued  on  or  after 
October  6, 1988  and  to  any  work 
performed  by  employees  of  an  IHA  on 
or  after  October  6,  1988. 

§  950.1 75    Indian  preference  requirements. 

(a)  Applicability.  HUD  has  determined 
that  grants  xmder  this  part  are  subject  to 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 
which  requires  that,  to  the  greatest 
extent  feasible: 

(1)  Preference  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(2)  Preference  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 
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(b)  Definitions.  Indian  organizations 
and  ladian-owned  economic  enterprises 
include  either  of  the  following: 

(1)  Any  economic  enterprise  as 
defined  in  section  3(e)  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C  1452); 
that  is.  "any  Indian-o%vned  (as  defined 
by  the  Secretary  of  Interior)  commercial, 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit  provided  that  such  Indian 
ownership  and  control  shall  constitute 
not  less  than  51  percent  of  the 
enterprise";  and 

(2)  Any  Tribal  organization  as  defined 
in  section  4(c)  of  the  Indiaii  Self- 
Determination  and  Education 
A.ssistance  Act  (25  U.S.C.  450(b)(8)); 
that  is.  "the  recognized  governing  body 
of  any  Indian  Tribe;  any  legally 
established  organization  of  Indians 
which  is  controlled,  sanctioned  or 
chartered  by  such  governing  body  or 
whii  h  is  democratically  elected  by  the 
adult  members  of  the  Indian  community 
to  be  served  by  such  organizatioiis  and 
which  includes  the  maximum 
participation  of  Indians  in  all  phases  of 
its  activities." 

(c)  Preference  in  employment  and 
training.  To  the  greatest  extent  feasible. 
jiHAs  and  their  contractors  and 
subcontractors  shall  give  preference  and 
opportunities  for  training  and 
employment  in  connection  with  the 
admini.stration  of  grants  awarded  under 
this  part  and  in  the  award  of  contracts 
funded  under  this  part  to  Indians  and 
Alaskan  natives.  The  Indian  Self- 
Determination  Act  defines  "Indians"  to 
mean  persons  who  are  members  of  an 
Indian  tribe,  and  defines  "Indian  tribe" 
to  mean  any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community, 
including  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
dofined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act. 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  iiaasible.  IHAs  shall  give 
preference  in  the  award  of  contracts 
funded  under  this  part  to  Indian 
organizations  and  Indian-owned 
economic  enterprises. 

(1)  Each  IHA  shall: 

(i)  Advertise  for  bids  or  proposals 
limited  to  qualified  Indian  organizations 
and  Indian-owned  enterprises;  or 

(ii)  Use  a  two-stage  preference 
procedure,  as  follows: 

(A)  Stage  1.  Invite  or  otherwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond 
to  a  bid  announcement  limited  to  Indian 


organizations  and  Indian-owned 
enterprises; 

(B)  Stage  2.  If  responses  to  the 
solicitation  of  intent  to  bid  under  Stage 
1.  above,  are  received  from  more  than 
one  Indian  organization  or  Indian- 
owned  enterprise  that  is  found  to  be 
qiuhfied.  advertise  for  bids  or  proposals 
limited  to  Indian  organizations  and 
Indian-OMmed  economic  enterprises 
(otherwise,  bids  may  be  solicited  on  an 
open,  competitive  basis);  or 

(iii)  Develop  and  incorporate  into 
their  procurement  policy,  subject  to 
HUD  Area  ONAP  one-time  approval,  the 
IHA's  method  of  providing  preference. 
In  no  instance  shall  HUD  approve  a 
method  that  provides  preference  based 
upon  affiliation  or  membership  in  a 
particular  tribe  or  group  of  tribes. 

(2)  If  the  IHA-selected  method  of 
providing  preference  under  paragraph 
(d)(1)  of  this  section  results  in  fewer 
than  two  responsible  qualified  Indian 
organizations  or  Indian-owned 
enterprises  submitting  a  statement  of 
intent,  a  bid,  or  a  proposal  to  perform 
the  contract  at  a  reasonable  cost,  then 
the  IHA  shall: 

(i)  Re-compete  the  contract,  using  any 
of  the  methods  described  in  paragraph 
(d)(1)  of  this  section;  or 

(iij  Re-compete  the  contract  without 
limiting  the  advertisement  for  bids  or 
proposals  to  Indian  organizations  and 
Indian-owned  economic  enterprises;  or 

(iii)  If  only  one  bid  or  proposal  is 
received,  request  Area  ONAP  review 
and  approval  of  tlie  proposed  contract 
and  related  procurement  documents,  in 
accordance  with  24  CFR  85.36,  in  order 
to  award  the  contract  to  the  single  bid 
or  proposal. 

(3)  Procurements  that  are  within  the 
dollar  limitations  established  for  small 
purchases  under  24  CFR  85.36(d)(1) 
need  not  follow  the  formal  requirements 
for  public  announcement  and 
advertising  for  bids  or  proposals  as 
provided  in  paragraph  (d)(1)  of  this 
section.  However,  an  IHA  small 
purchase  profurement  shall,  to  the 
greatest  extent  feasible,  provide  Indian 
preference  in  the  award  of  contracts. 

(4)  All  preferences  shall  be  publicly 
announced  in  the  solicitation  and  the 
contract  documents. 

(5)  An  IHA.  at  its  discretion,  may 
require  information  of  prospective 
contractors  seeking  to  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterprises.  IHAs  may  require 
prospective  contractors  to  submit 
information  prior  to  submitting  a  bid  or 
proposal,  or  at  the  time  of  submission. 
Information  requested  by  the  IHA  may 
include  but  is  not  limited  to  the 
following: 


(i)  Evidence  showing  fiilly  the  extent 
of  Indian  ownership,  control,  and 
interest; 

(ii)  Evidence  of  structure, 
management,  and  financing  affecting  the 
Indian  character  of  the  enterprise, 
including  ma)or  subcontracts  and 
purchase  agreements;  materials  or 
equipment  supply  arrangements;  and 
management  salary  or  profit-sharing 
arrangements;  and  evidence  showing 
the  effect  of  these  on  the  ektent  of 
Indian  ownership  and  interest;  and 

(iii)  Evidence  sufficient  to 
demonstrate  to  the  satisfaction  of  die 
IHA  that  the  prospective  contractor  has 
the  technical,  administrative;  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved. 

(6)  The  IHA  shall  incorporate  the 
following  clause  (referred  to  as  the 
Section  7(b)  clause)  in  each  contract 
awarded  in  cormection  with  a  project 
funded  under  this  part: 

(i)  The  work  to  be  performed  under 
this  contract  is  on  a  project  subject  to 
Section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)) 
(Indian  Act).  Section  7(b)  requires  that 
to  the  greatest  extent  feasible: 

(A)  Preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(B)  Preferences  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(ii)  The  parties  to  this  contract  shall 
comply  with  the  provisions  of  section 
7(b)  of  the  Indian  Act. 

(iii)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  of  any  subcontracts  to  Indian 
organizations  and  Indian-owTied 
economic  enterprises,  and  preferences 
and  opportunities  for  training  and 
employment  to  Indians  and  Alaskan 
natives. 

(iv)  The  contractor  shall  include  this 
Section  7(b)  clause  in  every  subcontract 
in  connection  with  the  projpct,  and 
shall,  at  the  direction  of  the  IHA,  take 
appropriate  action  pursuant  to  the 
subcontract  upon  a  finding  by  the  IHA 
or  HUD  that  the  subcontractor  has 
violated  the  Section  7(b)  clause  of  the 
Indian  Act. 

(e)  Additional  Indian  preference 
requirements.  An  IHA  may,  subject  to 
applicable  State.  local,  or  tribal  law, 
provide  for  additional  Indian  preference 
requirements  as  conditions  for  the 
award  of.  or  in  the  terms  of,  any  contract 
in  connection  with  a  project  funded 
under  this  part  The  additional  Indian 
preference  requirements  shall  be 
consistent  with  the  objectives  of  the 


Section  7(b)  clause  of  the  Indian  Act 
and  shall  not  result  in  a  significantly 
higher  cost  or  greater  risk  of 
nonperformance  or  longer  period  of 
performance.  The  additional  Indian 
preference  requirements  permitted  by 
this  part  do  not  include  the  imposition 
of  geographic  preferences  or  restrictions 
to  the  procurement  process. 

(f)  Complaint  procedures.  The 
following  complaint  procedures  are 
applicable  to  complaints  arising  out  of 
any  of  the  methods  of  providing  for 
Indian  preference  contained  in  this 
subpart,  including  alternate  methods 
enacted  and  approved  in  the  manner 
described  in  this  subpart  B. 

(1)  Each  complaint  shall  be  in  writing, 
signed,  and  filed  with  the  IHA. 

(2)  A  complaint  must  be  filed  with  the 
IHA  no  later  than  20  calendar  days  from 
the  date  of  the  action  (or  omission)  upon 
which  the  complaint  is  based. 

(3)  Upon  receipt  of  a  complaint,  tbe 
IHA  shall  promptly  stamp  the  date  and 
time  of  receipt  upon  the  complaint,  and 
immediately  acknowledge  its  receipt. 

(4)  Within  20  calendar  days  of  receipt 
of  a  complaint,  the  IHA  shall  either 
meet,  or  communicate  by  mail  or 
telephone,  with  the  complaining  party 
in  an  effort  to  resolve  the  matter.  The 
IHA  shall  make  a  determination  on  a 
complaint  and  notify  the  complainant, 
in  writing,  within  30  calendar  days  of 
submittal  of  the  complaint  to  the  IHA. 
The  decision  of  the  IHA  shall  constitute 
final  administrative  action  on  the 
complaint. 

§950.190    Insurance. 

(a)  Purpose.  This  section  implements 
policies  concerning  insurance  coverage 
required  under  the  Annual 
Contributions  Contract  (ACC)  or  Mutual 
Help  Armual  Contributions  Contract 
(MHACC)  between  HUD  and  an  IHA. 
These  contracts  require  (in  section  305 
of  the  ACC  and  Article  IX  of  the 
MHACC)  that  IHAs  maintain  specified 
insurance  coverage  for  property  and 
casualty  losses  that  would  jeopardize 
the  financial  stability  of  the  IHAs.  The 
insurance  coverage  is  required  to  be 
obtained  under  procedures  that  provide 
for  open  and  competitive  bidding.  The 
HUD  Appropriations  Act  for  Fiscal  Year 
1992  (Pub.L.  102-368)  provided  that  an 
IHA  could  purchase  insurance  coverage 
without  regard  to  competitive  selection 
procedures  when  it  purchases  it  fi-om  a 
nonprofit  insurance  entity  owned  and 
controlled  by  IHAs  approved  by  HUD  in 
accordance  with  standards  established 
by  regulation.  This  section  specifies  the 
standards. 

(b)  Method  of  selection  of  insurance 
coverage.  While  24  CFR  part  85  requires 
that  grantees  solicit  full  and  open 


competition  for  their  procurements,  the 
HUD  Appropriations  Act  for  Fiscal  Year 
1992  (Pub.L.  102-368)  provides  an 
exception  to  this  requirement.  IHAs  are 
authorized  to  obtain  any  line  of 
insurance  from  a  nonprofit  insurance 
entity  that  is  owned  and  controlled  by 
IHAs  and  approved  by  HUD  in 
accordance  with  this  section,  without 
regard  to  competitive  selection 
procedures.  Procurement  of  insurance 
from  other  entities  is  subject  to 
competitive  selection  procedures. 

(c)  Approval  of  a  nonprofit  insurance 
entity.  Under  the  following  conditions, 
HUD  will  approve  a  nonprofit  self- 
funded  insurance  entity  created  by  IHAs 
that  limits  participation  to  IHAs  (and  to 
nonprofit  entities  associated  with  IHAs 
that  engage  in  activities  or  perform 
functions  only  for  housing  authorities  or 
housing  authority  residents): 

(1)  An  insurance  company  (including 
a  risk  retention  group); 

(i)  The  insurance  company  maintains 
a  current  Ucense  or  is  authorized  to  do 
business  in  the  State  or  tribal  area  by  the 
State  Insurance  Commissioner  or  Indian 
tribal  governing  body  and  has  submitted 
documentation  of  this  authority  to  HUD; 
and 

(ii)  The  insurance  company  has  not 
been  suspended  fi'om  providing 
insurance  coverage  in  the  State  or  tribal 
area  or  been  suspended  or  debarred 
from  doing  business  with  the  Federal 
Government.  The  insurance  company  is 
obligated  to  send  to  HUD  a  copy  of  any 
action  taken  by  the  authorizing  official 
to  withdraw  the  license  or 
authorization; 

(2)  An  entity  not  organized  as  an 
insurance  company. 

(i)  The  entity  has  competent 
underwriting  staff  (hired  directly  or 
engaged  by  contract  with  a  third  party), 
as  evidenced  by  professionals  with  an 
average  of  at  least  five  years  of 
experience  in  large  risk  (exceeding 
$100,000  in  annual  premiums) 
commercial  underwriting  or  at  least  five 
years  of  experience  in  the  imderwriting 
of  risks  for  public  entity  risk  pools.  This 
standard  may  be  satisfied  by  submission 
of  evidence  of  competent  underwriting 
staff,  including  copies  of  resumes  of 
underwriting  staff  for  the  entity; 

(ii)  The  entity  has  efficient  and 
qualified  management  (hired  directly  or 
engaged  by  contract  with  a  third  party), 
as  evidenced  by  the  report  submitted  to 
HUD  in  accordance  with  paragraph 
(d)(3)  of  this  section  and  by  having  at 
least  one  senior  staff  person  who  has  a 
minimum  of  five  years  of  experience: 

(A)  At  the  management  level  of  Vice 
President  of  a  property/casualty 
insurance  entity; 


(B)  As  a  senior  branch  manager  of  a 
branch  office  with  annual  property/ 
casualty  premiums  exceeding  $5 
million;  or 

(C)  As  a  senior  manager  of  a  pubUc 
entity  risk  pool.  Documentation  for  this 
standard  must  include  copies  of 
resumes  of  key  management  personnel 
responsible  for  oversight  and  for  the 
dav-to-day  operation  of  the  entity; 

(iii)  The  entity  maintains  internal 
controls  and  cost  containment 
measures,  as  evidenced  by  an  annual 
budget; 

(iv)  The  entity  maintains  sound 
investments  consistent  with: 

(A)  The  State  insurance 
commissioner's  requirements  for 
licensed  insurance  companies,  or  other 
State  statutory  requirements  controlling 
investments  of  public  entities  in  the 
State  in  which  the  entity  is  organized, 
investing  only  in  assets  that  qualify  as 
"admitted  assets";  or 

(B)  Any  applicable  provisions  of 
Indian  tribal  law  concerning 
investments,  in  the  case  of  an  IHA  that 
is  not  subject  to  such  State  law; 

(v)  The  entity  maintains  adequate 
surplus  and  reserves  for  undischarged 
liabilities  of  all  types,  as  evidenced  by 
a  current  audited  financial  statement 
and  an  actuarial  review  conducted  in 
accordance  with  paragraph  (d)  of  this 
section;  and 

(vi)  Upon  application  for  initial 
approval,  the  entity  has  proper 
organizational  documentation,  as 
evidenced  by  copies  of  the  articles  of 
incorporation,  by-laws,  business  plans, 
copies  of  contracts  with  third  party 
administrators,  and  an  opinion  from 
legal  counsel  that  establishment  of  the 
entity  conforms  with  all  legal 
requirements  imder  Federal,  State,  or 
tribal  law.  Any  material  changes  made 
to  these  documents  after  initial  approval 
must  be  submitted  for  review  and 
approval  before  becoming  effective. 

(d)  Professional  evaluations  of 
performance.  Audits  and  actuarial 
reviews  are  required  to  be  prepared  and 
submitted  annually  to  the  HUD  Office  of 
Public  and  Indian  Housing,  for  review 
and  appropriate  action,  by  nonprofit 
insurance  entities  that  are  not  insurance 
companies  approved  under  paragraph 
(c)(1)  of  this  section.  Selection  of 
entities  to  perform  such  reviews  shall 
comply  with  the  competitive 
requirements  of  24  CFR  85.36.  In 
addition,  an  evaluation  of  other 
management  factors  is  required  to  be 
performed  by  an  insurance  professional 
every  three  years.  For  fiscal  years 
ending  on  or  after  December  31, 1993. 
the  initial  audit,  actuarial  review,  and 
insurance  management  review  required 
for  a  nonprofit  insurance  entity  must  be 
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submitted  to  HUD  within  90  days  after 
the  end  of  the  entity's  fiscal  yeax. 

(1)  The  annua]  financial  statement 
prepared  in  accordance  with  generally 
accepted  accounting  principles 
(including  any  supplementary  data 
required  by  CA5B  10)  is  to  be  audited 
by  an  independent  auditor  (see  24  CFR 
part  44),  in  accordance  with  generally 
accepted  auditing  standards.  The 
independent  auditor  shall  express  an 
opinion  on  whether  the  entity's 
financial  statement  is  presented  birly  in 
accordance  with  generally  accepted 
accounting  principles.  A  copy  of  this 
audit  must  be  submitted  to  HUD. 

(2)  The  actuarial  review  must  be  done 
consistent  mth  requirements 
established  by  the  National  Association 
of  Insurance  Commissioners  and  must 
be  conducted  by  an  independent 
property/casualty  actuary  who  is  an 
Associate  or  Fellow  of  a  recognized 
professional  actuarial  organization,  such 
as  the  Casualty  Actuary  Society.  The 
report  issued,  a  copy  of  which  mu«t  be 
submitted  to  HUD.  must  include  an 
opinion  on  any  over  or  under  reserving 
and  the  adequacy  of  the  reserves 
maintained  for  the  open  claims  and  for 
inciured  but  unreported  claims. 

(3)  A  review  must  be  conducted,  a 
copy  of  which  must  be  submitted  to 
HUD,  by  an  independent  insurance 
consulting  firm  that  has  at  least  one 
person  on  staff  who  has  received  the 
professional  designation  of  chartered 
property/casualty  underwriter  (CPCU). 
associate  in  risk  management  (ARM),  or 
associate  in  claims  (AIC),  of  the 
following: 

(i)  Efficiency  of  any  Third  Party 
Administrator 

(ii)  Timeliness  of  the  claim  payments 
and  reserving  practices;  and 

(iii)  The  adequacy  of  reinsurance 
coverage. 

(e)  Revocation  of  approval  of  a 
nonprofit  insurance  entity.  HUD  may 
revoke  its  approval  of  a  nonprofit 
insurance  entity  under  this  section 
when  it  no  longer  meets  the 
requirements  of  this  section.  The 
nonprofit  insurance  entity  will  be 
notified  in  writing  of  the  proposed 
revocation  of  its  approval,  and  the 
manner  and  time  in  which  to  request  a 
hearing  to  challenge  the  determination. 
The  procedure  to  be  followed  is 
specified  in  24  CFR  part  26. 

§950.195    Lead-based  paint  liability 
insurance  coverage. 

(a)  General.  The  purpose  of  this 
section  is  to  specify  what  HUD  deems 
reasonable  insurance  coverage  with 
respect  to  the  hazards  associated  with 
testing  for  and  abatement  of  lead -based 
paint  that  the  IHA  undertakes,  in 


accordance  with  the  IHA's  ACC  or 
MHACC  with  HUD.  The  insurance 
coverage  does  not  relieve  the  IHA  of  its 
responsibility  for  assuring  that  lead- 
based  paint  testing  and  abatement 
activities  are  conducted  in  a  responsible 
manner. 

(b)  Insurance  coverage  requirements. 
When  the  IHA  undertakes  lead -based 
paint  testing  and  abatement,  it  must 
assure  that  it  has  reasonable  insurance 
coverage  for  itself  for  potential  personal 
injin-y  liability  associated  with  those 
activities.  If  the  work  is  being  done  by 
IHA  employees,  the  IHA  must  obtain  a 
liability  insurance  policy  directly  to 
protect  the  IHA.  If  Uie  work  is  being 
done  by  a  contractor,  the  IHA  may 
obtain,  from  the  insurer  of  the 
contractor  performing  this  type  of  work 
in  accordance  with  a  contract,  a 
certificate  of  insurance  providing 
evidence  of  such  insurance  and  naming 
the  IHA  as  an  additional  insured;  or  it 
may  obtain  such  insin'ance  directly. 
Insurance  must  remain  in  effect  during 
the  entire  period  of  testing  and 
abatement  and  must  comply  with  the 
following  requirements: 

(1)  Named  insured.  If  purchased  by 
the  IHA.  the  policy  shall  name  the  IHA 
as  insured.  If  purchased  by  an 
independent  contractor,  the  policy  shall 
name  the  contractor  as  insured  and  the 
IHA  as  an  additional  insured,  in 
connection  vrith  performing  work  under 
the  IHA's  lead-based  paint  testing  and 
abatement  contract.  If  the  IHA  has 
executed  a  contract  with  a  Resident 
Management  Corporation  (RMC)  to 
manage  a  building/pro)ect  on  behalf  of 
the  IHA.  the  RMC  shall  also  be  an 
additional  insured  under  the  policy  in 
connection  with  the  lead-based  paint 
testing  and  abatement  contract.  (The 
duties  of  the  RMC  are  similar  to  those 
of  a  real  estate  management  firm.) 

(2)  Coverage  limits.  The  minimum 
limit  of  hability  shall  be  $500,000  per 
occurrence  wrritten,  with  a  combined 
single  limit  for  bodily  infury  and 
property  damage. 

(3)  Deductible.  A  deductible,  if  any, 
may  not  exceed  $5,000  per  occurrence. 

(4)  Supplementary  payments. 
Payments  for  such  supplementary  costs 
as  the  costs  of  defending  against  a  claim 
must  be  in  addition  to.  and  not  as  a 
reduction  of,  the  limit  of  liability. 
However,  it  will  be  permissible  for  the 
policy  to  have  a  limit  on  the  amount 
payable  for  defense  costs.  If  a  limit  is 
applicable,  it  must  not  be  less  than 
$250,000  per  claim  prior  to  such  costs 
being  deducted  fitMn  the  limit  of 
liability. 

(5)  Occurrence  form  policy.  The  form 
used  must  be  an  "occurrence"  form,  or 
a  "claims  made"  form  that  contains  an 


extended  reporting  period  of  at  least  five 
years.  (Under  an  occurrence  form, 
coverage  applies  to  any  loss  if  the  policy 
was  in  effect  when  the  loss  occurred, 
regardless  of  when  the  claim  is  made.) 

(6)  Aggregate  limit.  If  the 'policy 
contains  an  aggregate  limit,  the 
minimum  acceptable  limit  is 
$1,000,000. 

(7)  Cancellation.  In  the  event  of 
cancellation,  at  least  30  days'  advance 
notice  is  to  be  given  to  the  insured  and 
any  additional  insured. 

(c)  Exception  to  requirements. 
Instirance  already  purchased  by  the  IHA 
or  contractor  and  in  force  on  the  date 
this  rule  is  effective,  which  provides 
coverage  for  the  hazards  involved  in  the 
testing  for  and  abatement  of  lead-based 
paint,  shall  be  considered  as  meeting 
the  requirements  of  this  rule  until  the 
expiration  of  the  policy.  This  rule  is  not 
applicable  to  architects,  engineers,  or 
consultants  who  do  not  physically 
perform  lead-based  paint  testing  and 
abatement  work- 
Id)  Insurance  for  the  existence 
hazard.  An  IHA  may  also  purchase 
special  liability  insurance  against  the 
existence  hazard  of  lead-based  paint, 
although  it  is  not  a  required  coverage. 
An  IHA  may  piurhase  this  coverage  if. 
in  the  opinion  of  the  IHA.  the  policy 
meets  the  IHA's  requirements,  the 
premium  is  reasonable,  and  the  policy 
is  obtained  in  accordance  with 
applicable  procurement  standards  of 
this  subpart  B.  If  this  coverage  is 
purchased,  the  premium  must  be  paid 
from  funds  available  under  the 
Performance  Funding  System  or  fix>m 
reserves. 

Subpart  C — Development 

§  950.200    Roles  and  responsibilities  of 
Federal  agendes. 

HUD,  IHS.  BLA.  and  other  appropriate 
agencies  shall  coordinate  their  functions 
in  accordance  with  the 
Interdepartmental  Agreement.  HUD 
shall  take  the  lead  role  in  the 
coordination  of  the  construction  of 
Indian  housing  under  this  part. 

§950.205    Aliocation. 

HUD  will  allocate  funds  to  Area 
ONAPs  using  a  systematic  process  that 
considers  the  relative  need  for  housing 
in  each  HUD  area  or  other  geographic 
arcia,  ba^ed  on  the  most  recent  and 
reliable  daU  available.  (See  24  CFR  part 
791.  subpart  D.) 

S  950207    EUgibiUty. 

(a)  Basic  criteria.  An  IHA  is  eligible  to 
submit  an  application  for  new  housing 
development  and  to  be  oonsidered  for 
funding  if  it  meets  the  following  criteria: 


(1)  Has  been  established  in 
accordance  with  the  provisions  of 
§  950.125  or  §  950.126;  and 

(2)  Has  not  been  determined  to  be 
administratively  incapable,  in 
accordance  with  §950.135;  and 

(3)  Meets  all  the  performance 
thresholds  contained  in  paragraph  (b)  of 
this  section. 

,  (b)  Performance  thresholds.  An  IHA 
shall  be  in  compfiance  with  the 
following  requirements  for  all  projects 
in  development  or  operation  to  be 
considered  for  additional  new  housing 
development  funding.  The  ONAP 
Administrator  may  waive  performance 
thresholds  for  good  cause. 

(1)  Envirormiental  Review 
requirements  of  §  950.247; 

(2)  Fiscal  closeout  requirements  of 
§950.285; 

(3)  Final  site  approval  and  site  control 
requirements  of  §  950.250(c); 

(4)  Firm  commitments  from  utility 
suppliers  in  accordtmce  with 

§  950.235(c)  prior  to  the  execution  of  a 
construction  contract,  contract  of  sale, 
or  start  of  construction;  and 

(5)  Pre-construction  certification 
requirements  of  §  950.260. 

§  950.21 0    Auttiority  for  proceeding  without 
HUD  approval. 

(a)  IHA  authority  to  proceed.  An  IHA 
shall  proceed  with  development 
functions  without  obtaining  HUD 
approval  except  as  otherwise  specified 
in  this  part.  An  IHA  shall  accomplish 
necessary  planning  and  administration 
activities  to  assure  the  timely 
completion  of  the  development  grant 
(generally  six  years  from  the  initial 
development  grant  approval  to 
development  grant  closeout). 

(b)  Rescinding  authorization.  At  any 
time  during  the  development  process, 
HUD  may  make  a  determination,  subject 
to  the  procedures  specified  under 

§  950.135,  that  an  IHA  shall  obtain  HUD 
approval  of  additional  processing  steps. 
If  such  a  determination  is  made,  HUD 
shall  explain  in  writing  the  reasons  for 
the  determination  and  specify  any 
processing  steps  that  are  subject  to 
additional  technical  assistance  and  prior 
approval  by  HUD. 

(c)  Time  constraints.  The  IHA  shall 
commence  project  planning  so  that 
construction  begins  within  24  months  of 
the  initial  development  grant  approval 
date.  HUD  shall  not  recapture  funds 
reserved  for  the  project  during  the  30- 
month  period  following  the  initial 
development  grant  approval.  Excluded 
from  the  computation  of  the  30-month 
period  shall  be  any  delay  caused  by  the 
failure  of  HUD  to  process  such  project 
within  a  reasonable  period  of  time,  any 
environmental  review  requirement 


(other  than  the  failure  to  initiate  the 
environmental  review  process  by  the 
responsible  entity),  any  legal  action 
affecting  the  project,  or  any  other  factor 
beyond  the  control  of  the  IHA.  If  an  IHA 
fails  to  reach  construction  start  for  a 
project  within  24  months  of  the  date  of 
initial  development  grant  approval, 
HUD  shall  analyze  the  circumstances 
that  have  resulted  in  the  failure  to  reach 
construction  start  and,  subject  to  the 
availability  of  resources,  shall  provide 
assistance  to  the  IHA  to  enable 
construction  start  within  30  months 
after  the  date  of  initial  development 
grant  approval. 

§950.215    Production  methods. 

(a)  Choice  and  approval  of  production 
method.  The  IHA  may  utilize  any 
production  method  or  combination  of 
production  methods  as  long  as  the 
production  method(s)  is  not  in  conflict 
with  the  procurement  requirements  of 
24  CFR  85.36  and  subpart  B  of  this  part. 
The  IHA  shall  advise  HUD  on  its 
application  of  its  choice  of  production 
methods.  Prior  HUD  approval  is 
required  if  the  method  selected  is  Force 
Account  or  if  the  IHA  proposes  to 
utihze  a  noncompetitive  procurement 
method.  If  HUD  disapproves  the  IHA's 
preferred  development  method,  it  shall 
provide  a  justification  to  the  IHA. 
Production  methods  utilized  in  the 
Indian  Housing  program  are 
Conventional,  Turnkey,  Modified 
Tiu-nkey,  Self-Help,  Acquisition,  and 
Force  Account. 

(b)  Special  requirements  for  approval 
of  Force  Account  method.  "The  Force 
Account  method  may  be  used  only  if 
approved  by  the  Area  ONAP.  The  IHA 
shall  demonstrate  that  it  has  the 
technical  and  administrative 
capabilities  to  complete  the  project 
within  the  projected  time  and  budget. 
The  Area  ONAP  shall  require  that  a 
tribe  or  IHA  agree  in  writing: 

(1)  To  cover  any  costs  in  excess  of 
those  included  in  the  HUD-approved 
development  cost  budget; 

(2)  Demonstrate  that  it  has  the 
financial  resources  to  meet  the  excess 
costs  up  to  a  specified  amount;  and 

(3)  Provide  some  form  of  security 
acceptable  to  HUD  to  cover  excess  costs. 
For  this  purpose,  an  IHA  may  use 
attachable  assets  including  funds 
maintained  in  its  reserve  for 
replacements  received  fi-om  the  sale  of 
Mutual  Help  units.  The  Area  ONAP  may 
approve  the  Force  Account  method 
without  requiring  the  IHA  or  tribe  to 
provide  security  to  cover  excess  costs  if 
the  IHA  agrees  to  develop  the  project  in 
small  stages  with  additional  HUD 
monitoring  and  oversight.  Under  such 
approval,  the  IHA  continues  to  be 


obligated  to  cover  costs  in  excess  of 
those  included  in  the  HUD-approved 
development  cost  budget. 

§  950.220    Total  devetopment  cost 

(a)  Total  development  cost  standard. 
Total  development  cost  (TDC) 
standards,  which  establish  the 
maximum  allowable  cost  for  developing 
Indian  housing  projects,  are  determined 
as  a  per  unit  cost  for  various  unit  sizes, 
structure  types,  and  geographic  areas, 
and  are  published  annually  by  HUD. 

(b)  Resident  training  and  insurance. 
The  total  development  cost  of  a  project 
may  include  costs  associated  with  a 
HLTO-approved  tenant  or  homebuyer 
counseling  program  (in  accordance  with 
the  provisions  of  §  950.453)  and  the 
insurance  premiums  for  the  first  three 
years  of  project  operation  with  no 
obligation  for  reimbiu^ement  from 
operating  receipts.  The  anticipated  cost 
of  such  insurance  premiums  may  be 
charged  to  the  development  and  placed 
in  escrow  by  the  IHA  to  enable  closeout 
of  the  development  grant. 

(c)  Costs  excluded  from  TDC  The 
TDC  standard  for  a  project  includes  all 
costs  associated  with  the  project  except 
for  off-site  water  and  sanitation  facilities 
infrastructure  and  donations  received 
from  any  public  or  private  source.  Costs 
for  off-site  water  and  sanitation  facilities 
infrastructure  and  any  donations 
received  shall  be  included  in  the  project 
development  cost  budget  but  will  be 
excluded  from  the  calculation  of  the 
project  TDC  limit. 

§950.225    Application. 

(a)  Submission  to  HUD.  (1)  An  eligible 
IHA  may  submit  an  appfication  for  a 
project  after  HUD  issues  a  notice  of 
funding  availability  (NOFA). 

(2)  The  application  shall  be  on  the 
form  prescribed  by  HUD  and  shall  be 
accompanied  by  all  the  legal  and 
administrative  attachments  required  by 
the  form. 

(3)  State-created  IHAs  for  non- 
Federally  recognized  tribes  shall  certify 
that  sites  selected  shall  be  within  the 
IHA's  area  of  operation.  For  purposes  of 
this  section  "area  of  operation"  is 
defined  as  a  land  area  with  defined 
geographical  boundaries,  which  has  a 
significant  concentration  of  Indian 
families  who  are: 

(i)  Not  served  by  a  PHA  or  tribally- 
created  IHA;  and 

(ii)  Have  a  bona  fide  historic  presence 
or  coimection  with  the  land,  as 
recognized  by  the  Federal  Government 
or  a  State. 

(b)  Rating  protess.  (1)  Applications 
shall  be  rated  and  points  shall  be 
awarded  for  at  least  the  following 
categories: 
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(i)  Relative  unmet  need  for  housing: 

(ii)  Relative  IMA  occupancy  rate 
compared  to  the  occupancy  rates  of 
other  eligible  IHAs  submitting 
applications: 

(iii)  Length  of  time  since  the  last 
development  grant  approval  date  for 
each  IHA  compared  to  other  eligible 
IHAs  submitting  applications: 

(iv)  Current  IHA  development 
pipeline  activity:  and 

(v)  Other  factors  identiBed  in  a 
NOFA. 

(2)  After  the  completion  of  the  rating 
process,  all  appbcations  shall  be 
combined  into  one  list  to  produce  an 
ordered  ranking  to  be  used  in 
determining  applications  to  be  funded. 

§  950.227    Initial  devek>pm«nt  grant 
approval  and  ACC  execution. 

(a)  Grant  approval.  (1)  For  those 
applications  selected  for  funding,  the 
Area  ONAP  shall  issue  a  development 
grant  approval  that  shall  specify 
housing  type,  household  type, 
development  method,  the  amount  of 
funds  reserved,  the  minimum  and 
maximum  number  of  total  units,  and  the 
number  of  units  of  each  bedroom  size  to 
be  developed.  The  total  project 
development  cost  is  limited  to  the  funds 
designated  in  the  development  grant 
approval  plus  any  donations  to  the 
project. 

(2)  As  long  as  the  total  project 
development  cost  limit  and  the  funds 
reserved  in  the  development  grant 
approval  are  not  exceeded,  the  IHA  may 
change  any  of  the  elements  specified  in 
the  development  grant  approval  it 
determines  necessary  to  complete  the 
project.  If  an  IHA  decides  to  change  any 
of  the  elements  specified  in  the 
development  grant  approval,  it  shall 
submit  to  HUD  a  request  to  amend  the 
development  grant  approval,  including 
documentation  supporting  the  request. 
HUD  shall  either  approve  the  request  or 
notify  the  IHA  of  the  reason  the  request 
is  not  approved.  Amendment  funds  may 
not  be  used  to  increase  the  project  size. 

(b)  Execution  of  ACC.  (1)  Upon 
issuance  of  the  development  grant 
approval  by  HUD,  the  IHA  and  HUD 
may  execute  an  ACC  to  cover  the 
eligible  costs  of  the  project  with  respect 
to  the  number  of  units  covered  by  the 
development  grant  approval. 

(21  The  ACC  must  be  amended,  if 
required,  upon  completion  of  project 
planning  to  correctly  identify  the 
number  of  units  in  the  development, 
program  type,  and  production  method. 

§  950.229    Expenditure  of  funds. 

(a)  Development  Cost  Budgets.  The 
IHA  shall  submit  for  HUD  review  and 
acceptance  o  development  cost  budget 


showing  anticipated  expenditures  and 
any  needed  supporting  documentation 
before  funds  can  be  obligated  or 
expended. 

(1)  The  IHA  may  submit  a 
development  cost  budget  for  planning 
for  an  amount  that  the  IHA 
demonstrates  is  required  for  the 
planning  of  the  project.  A  development 
cost  budget  for  planning  may  include 
costs  for  comprehensive  planning.  (See 
paragraph  (c)  of  this  section.) 

(2)  The  IHA  shall  submit  a 
construction  stage  development  cost 
budget,  in  accordance  with  the 
procedures  specified  under  §  950.260. 

(b)  Limitations.  (1)  An  IHA  shall  not 
incur  any  development  cost  in  excess  of 
the  amount  identified  on  the  ACC  for 
that  project. 

(2)  Obligation  or  expenditure  of 
development  funds  is  limited  to  the 
amounts  reviewed  and  accepted  by 
HUD  in  the  latest  development  cost 
budget. 

(3  J  Use  of  development  funds  of 
projects  under  ACC  to  cover  costs  for 
another  project  is  strictly  prohibited 
except  as  provided  for  under  paragraph 
(c)  of  this  section. 

(c)  Comprehensive  housing  plan.  At 
the  request  of  an  IHA.  HUD  may 
approve  up  to  one  percent  of  the 
development  grant  to  establish  and/or 
update  a  master  housing  plan  for  the 
IHA's  area  of  operation.  The  plan  shall 
contain  such  elements  as  proposed 
housing  sites,  existing  and  proposed  off- 
site  roads,  and  existing  and  proposed 
water  and  sewer  facilities.  In  addition, 
the  plan  shall  address  geographical  and 
topographical  features,  as  well  as  socio- 
economic and  cultural  factors,  such  as 
employment  opportunities,  schools,  and 
services,  that  have  an  impact  on  the 
placement  of  residential  housing.  The 
plan  shall  he  approved  by  resolution  of 
the  tribal  council.  The  one-percent  cost 
for  the  comprehensive  housing  plan 
may  be  charged  to  the  development  and 
placed  in  an  escrow  or  revolving  fund 
account  by  the  IHA  to  enable  closeout 
of  the  development  program  and/or 
pooling  of  planning  resources. 

§950.231    Project  coordination. 

(a)  Project  coordination  meeting. 
Upon  notification  of  a  development 
grant  approval,  the  IHA  shall  schedule 
a  project  coordination  meeting  to  plan 
and  schedule  the  steps  needed  to 
develop  the  project.  The  IHA  shall 
invite  to  the  project  coordination 
meeting  the  project  designer  (if  known) 
and  any  tribal.  State,  or  Federal  officials 
who  will  participate  in  the  development 
of  the  project.  At  the  project 
coordination  meeting,  the  IHA  shall 
establish  a  schedule  of  planning 


activities  with  target  dates  for 
completion  of  key  activities,  including 
the  submission  to  HUD  of  a  construction 
stage  development  cost  budget  and 
other  requirements  contained  in 
§950.260.  The  schedule, -and  any 
amendments  thereto,  shall  be  provided 
to  meeting  participants  and  to  HUD  to 
be  used  in  planning  and  monitoring 
activities. 

(b)  Citizen  participation.  The  IHA 
shall  hold  at  least  one  public  meeting  at 
which  comments  are  solicited  on  the 
proposed  sites  and  project  design  from 
potential  occupants,  as  well  as  from 
other  interested  parties.  The  meeting 
may  be  held  in  conjunction  with  a 
regularly  scheduled  board  meeting  or 
may  be  held  separately.  In  either  case, 
adequate  notice  shall  be  provided  to  the 
public  to  enable  full  participation.  The 
IHA  shall  give  maximum  consideration 
to  all  pubUc  comments  in  the  design  of 
the  project.  Failure  to  hold  a  public 
meeting  or  failure  to  consider  public 
comments  in  the  design  of  the  project 
shall  be  grounds  for  HUD  to  rescind 
authorization,  in  accordance  with  ihe 
procedures  specified  in  §  950.210(b). 

§  950.235    Site  selection  criteria. 

(a)  Relation  to  tribal,  local,  and 
regional  plans.  Selected  sites  shall 
comply  with  all  appUcable  tribal,  local, 
and/or  regional  plans. 

(b)  Access  mads.  Access  roads  up  to 
the  boundaries  of  multi-unit  sites  shall 
be  provided  by  the  BIA.  the  tribe,  or 
other  appropriate  agency  and  shall  not 
be  an  eligible  cost  of  the  project.  Access 
roads  up  to  the  boundaries  of  individual 
homesites  in  a  scattered  site  project 
shall  be  provided  by  the  homebuyer,  the 
tribe,  or  other  appropriate  agency  and 
shall  not  be  an  eligible  cost  of  the 
project.  Access  roads  shall  be 
maintained  by  a  responsible  local  entity 
to  provide  safe  and  suitable  veh.Lular 
access.  No  site  shall  be  approved  unless 
such  access  roads  exist,  or  a  written 
assurance  has  been  obtained  from  the 
responsible  entity  that  roads  shall  be 
constructed  before  commencement  of 
project  construction. 

(c)  Utilities.  Before  final  site  approval, 
the  IHA  shall  obtain  firm  commitments 
from  utility  suppliers  that  all  utility 
services  necessary  for  the  operation  of 
the  project  are  available  or  will  be 
available  at  the  time  of  project 
occupancy. 

(d)  Physical  characteristics  of  site. 
The  physical  characteristics  of  a  site 
shall  focilitate  overall  economy  in  site 
preparation,  construction,  and 
management.  Only  reasonable  costs  for 
surveys,  planning,  test  borings,  and  test 
wells  shall  be  included  in  the 
development  cost  of  the  project. 


(e)  Size  of  sites.  An  individual 
homesite,  whether  a  scattered  site  or 
included  in  a  multi-unit  site,  shall  not 
exceed  the  size  determined  by  the  IHA 
or  by  tribal  or  local  policy  to  be 
necessary  for  the  use  and  occupancy  of 
the  dwelling  unit. 

(f)  Access  to  sites.  For  a  Mutual  Help 
unit,  each  homesite  shall  be  legally  and 
practicably  available  for  use  by  another 
homebuyer.  If  a  site  is  part  of  other  land 
owned  by  the  prospective  homebuyer, 
the  lease  or  other  conveyance  to  the  IHA 
shall  include  the  legal  right  of  access  to 
the  site  by  any  substitute  homebuyer. 

§  950.240    Types  of  interest  In  land. 

(a)  Trust  or  restricted  land.  Sites  on 
tribally  or  individually  owned  trust  or 
restricted  land  (as  defined  in  25  CFR 
151.2)  shall  be  leased  to  the  IHA  for  a 
term  of  not  less  than  50  years  (25  years, 
automatically  renewable  for  an 
additional  term  of  25  years)  on  a  HUD- 
approved  form  of  lease,  which  shall 
provide  that  the  lease  cannot  be 
terminated  before  its  e.xpiration  without 
the  consent  of  the  IHA,  and  while  the 
site  remains  under  the  ACC,  by  HUD. 

(b)  Unrestricted  land.  Sites  on 
mirestricted  land  shall  be  either 
conveyed  to  the  IHA  in  fee  or  leased  to 
the  IHA  on  a  HUD-approved  form  of 
lease  for  a  term  of  not  less  than  50  years. 

(c)  Tax  exempt  status. 
Notwithstanding  the  type  of  interest  in 
land,  all  project  property  shall  be 
exempt  from  local  or  State  imposed  real 
or  personal  property  tax  in  accordance 
with  section  6(d)  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437d(d)). 

§950.245    Appraisals. 

(a)  When  the  cost  of  a  site  is  to  be 
charged  to  the  IHA's  development  cost 
and  the  cost  of  the  site  exceeds  $1,500 
per  dwelling  unit,  an  appraisal  shall  be 
made  in  accordance  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (42  U.S.C.  4601^655). 
Government-wide  implementing 
regulations  are  at  49  CFR  part  24.  The 
cost  of  donated  land  may  be  assumed  to 
be  $1,500  per  unit  and  no  appraisal  is 
required.  An  appraisal  of  donated  land 
shall  be  performed  only  if  the  IHA 
determines  that  the  value  to  be 
attributed  to  the  site  exceeds  $1,500. 

(b)  When  the  interest  to  be  appraised 
is  a  leasehold  interest  in  tribally  or 
individually  owned  trust  or  restricted 
land  and  comparable  leasehold 
transactions  are  not  available,  the 
appraiser  shall  estimate  the  value  of  the 
land  as  if  alienable  in  fee,  based  on  a 
comparison  of  the  land  being  valued 
with  sales  of  fee  interests  in  comparable 


land  iji  the  same  or  competing  market 
areas. 

§  950.247    Environment 

In  order  to  assure  that  the  policies  of 
the  National  Environmental  Policy  Act 
of  1969  and  other  provisions  of  Federal 
law  that  further  the  purposes  of  that  act 
are  most  effectively  implemented  in 
connection  with  the  expenditure  of 
Indian  housing  funds,  die  IHA  shall 
comply  with  the  Environmental  Review 
Procedures  specified  under  24  CFR  part 
58.  Upon  completion  of  the 
environmental  review,  the  IHA  shall 
submit  a  certification  and  request  for 
release  of  funds  for  particular  projects  in 
accordance  with  24  CFR  part  58.  Costs 
associated  with  completing  the 
environmental  review  are  ehgible 
project  expenses. 

§  950.250    Site  approval. 

(a)  IHA  certification.  Included  in  the 
IHA's  certifications  pursuant  to 

§  950.260  shall  be  a  certification  to  HUD 
that  all  conditions  that  would  prevent 
the  site  from  being  included  in  the 
project  have  been  satisfactorily 
addressed,  and  that  there  are  no  legal  or 
physical  reasons  that  would  interfere 
with  the  occupancy  and  use  of  the  site 
during  the  term  of  the  ACC.  Such 
certification  shall  be  conditioned  only 
upon  final  acquisition  or  execution  of  a 
lease  on  the  property. 

(b)  Tentative  site  approval.  ( 1 )  When 
a  site  is  proposed  for  usfe,  the  IHA  shall 
inspect  the  property  to  ascertain  its 
suitability  for  development.  When 
appropriate,  the  IHA  shall  request  an 
inspection  of  any  proposed  site  by 
utility  suppliers,  the  BIA,  the  IHS.  and 
a  representative  of  the  local  governing 
body  and  shall  include  each  agency's 
comments  in  a  list  of  potential  site 
approval  concerns.  Tentative  approval 
of  the  site  by  the  IHA  occurs  when  the 
IHA  determines  that: 

(i)  A  site  can  be  economically 
included  in  the  project; 

(ii)  A  site  does  not  contain  any  legal 
or  physical  conditions  that  cannot  be 
adequately  addressed  that  would 
exclude  it  from  consideration  for 
acquisition:  and 

(iii)  The  environmental  review  of  the 
site  has  been  completed  (see  §  950.247) 
and  a  finding  of  no  significant  impact 
issued. 

(2)  Tentative  site  approval  shall  not  be 
determined  until  the  requirements  for 
compliance  with  local  governmental 
approval  have  been  met.  (See  24  CFR 
part  791.) 

(c)  Final  site  approval.  (1)  Final  site 
approval  occurs  when  all  of  the 
conditions  stated  in  the  tentative 
approval  have  been  appropriately 


addressed  and,  with  respect  to  trust 
land  or  restricted  land  over  which  the 
BIA  has  authority,  the  BIA  has  given 
either  unconditional  concurrence  for 
final  site  approval  or  concurrence 
conditioned  only  on  subsequent 
execution  of  site  leases  or  right-of-way 
easements.  If  the  BIA  has  given  final  site 
approval  conditioned  on  subsequent 
execution  of  site  leases  of  right-of-way 
easements,  the  IHA  shall  obtain  from 
the  BIA  written  assurance  that  a  valid 
lease  or  easement,  executed  by  all  the 
necessary  parties,  can  be  obtained 
within  a  reasonable  time  and  before 
start  of  construction. 

(2)  Final  site  approval  on  all  sites  for 
the  project  shall  occur: 

(i)  Before  any  commitment  is  made  to 
acquire  or  lease  any  site;  and 

(ii)  Before  construction  is  started, 
except  for  a  project  developed  under  the 
acquisition  method  for  restricted  land 
sites,  in  accordance  with  paragraph 
(c)(3)  of  this  section.  In  addition,  leases 
and  necessary  rights-of-'way  shall  be 
obtained  before  solicitation  of 
construction  bids  or  before  construction 
may  begin  on  any  units. 

(3)  With  respect  to  trust  or  restricted 
land  sites,  construction  may  start  before 
final  site  approval  of  all  sites  only  when 
the  following  conditions  have  been  met: 

(i)  All  sites  for  the  project  have 
tentative  site  approval: 

(ii)  At  least  50  percent  of  the  sites 
have  final  site  approval: 

(iii)  HUD  is  satisfied  that  the  balance 
of  the  sites  will  meet  the  requirements 
for  final  site  approval  no  later  than  one 
year  from  execution  of  the  construction 
contract:  and 

(iv)  The  construction  contract 
provides  that  if  all  sites,  finally 
approved  and  with  executed  leases, 
have  not  been  delivered  by  the  IHA  to 
the  contractor/developer  within  one 
year  from  execution  of  the  construction 
contract  (or  HUD-approved  extension), 
the  construction  contract  shall  be 
reduced  by  the  amount  attributable  to 
the  units  to  be  developed  on  the 
undelivered  sites. 

§  950.255    Design  criteria. 

(a)  Building  standards.  (1)  The  IHA 
shall  use  tribal  or,  if  appropriate,  local 
government  building  codes  that  meet  or 
exceed  standards  of  national  building 
codes.  In  the  absence  of  tribal  or  local 
government  adopted  building  codes  that 
meet  the  requirements  of  this  section, 
the  IHA  Board  of  Commissioners  shall 
specify,  by  Resolution,  the  building 
codes  to  be  followed  in  the  developmeni 
of  its  housing. 

(2)  Codes  used  shall  provide  sufficient 
flexibility  to  permit  the  use  of  different 
designs  and  materials:  shall  include 
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standards  for  reasonable  site  designs; 
shall  give  proper  consideration  to  the 
needs  of  physically  handicapped 
persons  for  ready  access  to.  and  use  of. 
housing  assisted  under  this  part  (see  24 
CFR  part  8);  and  shall  be  sufficient  to 
produce  a  decent,  safe,  and  sanitary 
home. 

(3)  Modifications  to  model  national 
building  codes  are  authorized  if  a  tribe 
or,  in  the  absence  of  tribally  adopted 
codes,  an  IHA  determines  to  make 
special  provisions  in  its  codes  for 
traditional  and  cuhurally  oriented 
design  features. 

[hjFuel  and  energy  consumption.  (1) 
Newly  constructed  housing  shall  meet 
or  exceed  the  requirements  of  the  latest 
Model  Energy  Code  published  by  the 
Council  of  American  Building  Officials. 
In  selecting  from  among  design  options 
for  heating,  cooking,  and  electrical 
systems,  maximum  attention  shall  be 
given  to  cost,  adequacy,  maintenance  of 
the  system,  and  the  long-term  reliability 
of  fuel  supplies.  Where  fuel  is  not 
locally  available  at  low  cost,  alternate 
systems  such  as  wind,  solar,  or  coal  may 
he  used  and  included  in  the  project  cost. 

(2)  Life-cycle  cost-effective  energy 
performance  standards  established  by 
HUD  to  reduce  the  operating  costs  of 
Indian  housing  developments  over  the 
estimated  hfe  of  the  buildings  shall 
apply  to  all  new  Indian  housing 
dev  elopments  under  this  part. 

(c)  Moderate  housing  design.  The  IHA 
shall  select  a  moderate  design  standard 
taking  into  consideration  anticipated 
long-term  operating  costs. 

(d)  Water  provisions  for  Alaska. 
Alaska  Native  housing  assisted  under 
this  part  shall  be  designed  and 
constructed  to  include  water  storage 
tanks  when  the  housing  is  not  served  by 
or  scheduled  to  be  served  by  piped 
utilities.  These  tanks  shall  be  no  less 
than  100  gallons  in  capacity  and 
constructed  to  be  accessed  from  outside 
thr  house. 

(e)  Design  approval.  The  1H.'\  shall 
obtain  the  approval  of  project  designs  by 
all  local  or  tribal  regulatory  agencies,  by 
the  BIA  for  on-site  streets,  and  the  IHS, 
where  appropriate,  for  community  water 
and/or  sewer  facilities.  The  IHA  shall 
assure  the  design  meets  applicable 
building  codes,  that  the  project  can  be 
constructed  within  the  amount  of  funds 
roserved  for  the  development,  and  that 
the  project  is  financially  feasible 
including  ongoing  maintenance  cost 
considerations. 

§  950.260    Construction  stage  development 
cost  budget  and  certifications. 

(a)  IHA  subniission.  Upon  completion 
of  project  planning,  an  IHA  shall  submit 
to  HUD  a  construction  stage 


development  cost  budget,  certifications 
attesting  to  the  completion  of  all 
preconstruction  requirements,  and 
project  characteristics  information. 
Submission  of  this  information  shall  be 
in  accordance  with  the  schedule 
established  at  the  project  coordination 
meeting.  The  IHA's  timely  submission 
of  the  information  specified  in  this 
parai^raph,  in  the  form  prescribed  by 
HUD.  shall  be  a  factor  in  HUD's 
evaluation  of  an  IHA's  administrative 
capability  in  accordance  with  §950.135. 
The  information  and  documentation 
submitted  by  the  IHA  shall  demonstrate 
the  financial  feasibility  of  the  project, 
the  legal  sufficiency  to  proceed  with 
construction,  and  compliance  with  all 
ACC.  statutor)',  and  regulatory 
requirements. 

fb)  HUD  actions.  HUD  shall  review 
the  IHA  submittals  and  shall  determine 
whether  they  meet  the  requirements 
specified  in  paragraph  (a)  of  this 
section.  If  the  submittals  meet  the 
requirements  of  this  section.  HUD  will 
notify  the  IHA.  If  the  submission  does 
not  meet  the  requirements  of  this 
section,  HUD  shall  notify  the  IHA  of  the 
reasons  and  allow  the  IHA  to  amend 
and  resubmit  the  documents. 

§  950.265    Construction  and  Inspections. 

(a)  Construction  start.  Following  HUD 
review  and  acceptance  of  the  IHA 
submittals,  the  IHA  shall  commence 
final  preconstruction  activities  and 
begin  construction  of  the  development. 

(b)  Notification.  Upon  award  of 
construction  contract,  execution  of  a 
contract  of  sale,  or  construction  start, 
the  IHA  shall  notify  all  participating 
agencies.  The  notification  to  HUD  shall 
include  a  revised  development  cost 
budget,  if  appropriate,  and  a  statement 
that  the  IHA  has  met  all  ACC.  statutor>-, 
and  regulatory  requirements  for  the 
applicable  development  method.  Upon 
request,  the  IHA  shall  submit  to  HUD 
copies  of  the  construction  plans  and 
specifications,  the  construction  contract 
or  contract  of  sale,  detailed  plans  for 
Force  Account  construction 
management,  the  notice  to  proceed,  or 
other  applicable  contracting  documents. 

(c)  Inspections  and  Monitoring.  (1) 
Whatever  the  development  method 
used,  the  IHA  shall  be  responsible  for 
obtaining  inspections  throughout  the 
construction  period  including  the 
frequency  of  inspections  tuid  the 
procedures  to  be  used  to  assure 
completion  of  quality  housing  in 
accordance  with  the  contract 
documents.  Inspections  shall  be 
performed  by  an  architect,  engineer,  or 
other  qualified  person  selected  by  the 
IHA. 


(2)  The  IHA  shall  coorainate 
inspections  with  tribal  or  local 
regulatory  agencies  and,  where 
applicable,  the  BIA  and/ or  IHS,  to 
assure  that  all  governing  codes  and 
other  requirements  are  met. 

(3)  HLfD  representatives  or  agents  may 
visit  construction  sites  to  evaluate  the 
IHA's  contract  administration.  These 
visits  are  not  inspections  of  the  quality 
of  construction  and  shall  not  be 
construed  by  the  IHA  as  construction 
inspections. 

§  950.270    Construction  completion  and 
settlement 

(a)  Final  inspection.  The  IHA  shall 
assure  that  all  work  is  satisfactorily 
completed,  in  accordance  with  the 
terms  of  the  construction  contract,  prior 
to  scheduling  a  final  inspection.  The 
final  inspection  shall  be  made  jointly  by 
the  IHA  and  the  contractor.  Where 
appropriate,  the  IHA  shall  notify  tribal 
or  local  regulatory  agencies,  the  BIA,  the 
IHS,  and  HUD  before  this  inspection  to 
provide  them  with  the  opportunity  to 
participate  in  the  final  inspection  of  all 
or  part  of  the  work.  In  a  MH  project, 
homebuyers  shall  also  be  invited  to 
participate  in  the  inspection  of  tlieir 
homes,  but  acceptance  shall  be  by  the 
IHA.  Maximum  consideration  shall  be 
given  to  all  homebuyer  concerns. 

(b)  Contract  settlement.  (1)  If  the  final 
inspection  discloses  no  deficiencies 
other  than  punch  list  items  or  seasonal 
completion  items,  the  IHA  shall,  as  soon 
as  practical,  develop  an  interim 
Certificate  of  Completion  to  enable 
partial  settlement  of  the  contract.  The 
interim  Certificate  shall  detail  the  items 
remaining  and  set  forth  a  schedule  for 
their  completion,  and  shall  allow  the 
IHA  to  accept  the  units  (or  stage)  for 
occupancy.  Upon  completion  of  the 
interim  Certificate  and  receipt  of  the 
contractor's  Certificate  and  Release,  the 
IHA  shall  release  the  monies  due  the 
contractor/developer  less  withholdings 
in  accordance  with  the  construction 
contract. 

(2)  The  contractor/developer  shall 
complete  the  punch  list  items  m 
accordance  with  the  time  schedule 
contained  in  the  interim  Certificate.  The 
IHA  may  pay  the  contractor/developer 
for  items  that  are  completed  to  the 
satisfaction  of  the  IHA.  If  the  IHA  is 
satisfied  that  the  applicable 
requirements  of  the  construction 
contract  and  the  interim  Certificate  have 
been  met,  the  IHA  shall  prepare  a  final 
Certificate  of  Completion  and  release 
the  amounts  withheld  to  the  contraaor/ 
developer. 

(c)  Notification  to  HUD.  (1)  Upon 
acceptance  of  the  project  or  any  part 
thereof,  the  IHA  shall  notiN-  HUD  of 
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such  action.  When  all  units  vdthin  a 
project  are  accepted,  the  IHA  shall 
provide  a  notification  to  HUD  of  the 
date  the  project  was  fully  available  for 
occupancy  by  residents. 

(2)  The  IHA  shall  noUfy  HUD  when 
all  units  in  the  project  are  occupied. 

§  950.275    Warranty  inspections  and 
enforcement 

(a)  The  construction  contract  shall 
specify  the  warranty  periods  applicable 
to  items  completed  as  part  of  the 
contract.  It  shall  also  provide  for 
assignment  to  the  IHA  of  manufacturers' 
and  suppliers'  warranties  covering 
equipment  or  supplies. 

(b)  The  IHA  shall  conduct  an 
inspection  of  each  dwelling  unit  at  least 
once  not  later  than  six  months  after  the 
start  of  the  contractor's  warranty  period. 
A  separate  or  final  warranty  inspection 
shall  be  made  in  time  to  exercise  the 
IHA's  rights  before  expiration  of  the 
contractor's  warranties.  Each  inspection 
shall  cover  all  items  under  warranty  at 
the  time  of  the  inspection,  including 
items  covered  by  memufacturers'  and 
suppliers'  warranties.  At  each 
inspection,  the  IHA  shall  obtain  a 
signed  statement  from  the  occupants  as 
to  any  deficiencies  in  the  structure, 
equipment,  grounds,  etc..  so  that  it  may 
enforce  any  rights  under  applicable 
warranties. 

§950.280    Correcting  deficiencies. 

(a)  Responsibility.  The  IHA  shall 
pursue  correction  of  any  deficiencies 
against  the  responsible  party  (e.g., 
architect,  contractor/developer  or  MH 
homebuyer)  as  soon  as  possible  after 
discovering  the  deficiencies.  Where  the 
costs  of  correcting  deficiencies  cannot 
be  recovered  from  the  responsible  party 
and/or  the  deficiency  requires 
immediate  correction  to  protect  life  or 
safety  or  to  avoid  further  damage  to  the 
project  unit(s),  the  IHA  may  apply  to 
HUD  for  amendment  of  the 
development  budget  to  provide  the 
funds  required.  The  IHA  may  also  use 
operating  receipts  to  cover  such  costs. 
The  IHA  shall  be  responsible  for 
correction  of  any  deficiencies  that  could 
have  been  detected  and/or  corrected 
during  the  warranty  period  if  the  IHA 
had  inspected  at  the  appropriate  time  or 
had  pursued  correction  of  deficiencies 
against  the  responsible  parties. 

(b)  Amendments.  (1)  HUD  may,  but  is 
not  obligated  to.  provide  additional 
funding  to  the  IHA  to  correct 
deficiencies.  The  ACC  may  be  amended 
to  provide  amounts  needed  to  correct 
deficiencies  (and  any  resulting  damage) 
in  design,  construction,  and  equipment 
only  where  there  is  substantial  evidence 
that  it  is  not  possible  to  obtain  timely 


correction  or  payment  by  the 
responsible  parties,  including  the  source 
of  the  performance  bond. 

(2)  In  the  case  of  a  MH  home,  the 
additional  cost  for  correcting 
deficiencies  in  design,  construction,  or 
equipment  (and  any  damage  resulting 
therefrom)  shall  not  result  in  an  increase 
in  the  homebuyer's  purchase  price.  If  a 
homebuyer  is  not  in  compliance  with 
the  MHO  Agreement,  the  IHA  shall 
reach  agreement  with  the  homebuyer  to 
correct  the  noncompliance  before 
approving  or  beginning  the  corrective 
work. 

§950.285    Fiscal  closeout 

The  IHA  shall  submit  to  HUD  a 
certificate  of  actual  development  cost 
within  24  months  of  the  date  of  full 
availability  (see  §  950.270(c)(1)),  or  such 
later  date  as  may  be  approved  by  HUD, 
in  a  form  prescribed  by  HUD.  Audit 
verification  of  the  actual  development 
costs  shall  be  submitted  to  HUD  within 
36  months  of  the  date  of  full 
availability.  The  audit  shall  follow  the 
requirements  of  24  CFR  part  44  (Single 
Audit  Act  of  1984).  If  the  audit  of  the 
actual  development  costs  indicates  that 
excess  funds  have  been  advanced  to  the 
IHA,  the  IHA  shall  dispose  of  the  excess 
as  HUD  directs.  If  the  audited 
development  cost  certificate  discloses 
unauthorized  expenditures,  the  IHA 
shall  take  such  corrective  actions  as 
HUD  directs.  If  the  IHA  fails  to  submit 
a  certificate  of  actual  development  cost 
or  audit  within  the  prescribed  times,  the 
Area  ONAP  may  make  a  determination 
that  all  development  activities  have 
been  completed  as  of  a  specified  date, 
and  inform  the  IHA  that  such  action  has 
been  taken  and  that  no  additional  costs 
may  be  incurred  for  the  development. 
The  Area  ONAP  shall  then  proceed  with 
the  fiscal  close-out  of  the  development. 

Subpart  D — Operation 

§  950.301    Admission  policies. 

(a)  Admission  policies.  (1)  The  IHA 
shall  establish  and  adopt  written 
pohcies  for  admission  of  participants. 
The  policies  shall  cover  all  programs 
operated  by  the  housing  authority  and, 
as  applicable,  will  address  the  programs 
individually  to  meet  their  specific 
requirements  (i.e.,  Rental,  MH,  or 
Turnkey  III).  A  copy  of  the  policies  shall 
be  posted  prominently  in  the  IHA's 
office  for  examination  by  prospective 
participants.  (See  §950.416  with  respect 
to  Mutual  Help  admission  policies.) 
(2)  These  policies  shall  be  designed: 
(i)  To  attain,  to  the  maximum  extent 
feasible,  residency  that  includes 
families  with  a  broad  range  of  incomes 
and  that  avoids  concentrations  of  the 


most  economically  deprived  families 
with  serious  social  problems; 

(ii)  To  preclude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  residents  or  the 
project  environment; 

(iii)  To  give  a  preference  in  selection 
of  tenants  and  homebuyers  to  applicants 
who  qualify-  for  a  Federal  preference, 
ranking  preference,  or  local  preference, 
in  accordance  with  §§950.303  through 
950.307;  and 

(iv)  To  establish  objective  and 
reasonable  policies  for  selection  by  the 
IHA  among  otherwise  eligible 
applicants. 

13)  The  IHA  admission  policies  shall 
include  the  following: 

(i)  Requirements  for  applications  and 
waiting  lists; 

(ii)  Description  of  the  policies  for 
selection  of  applicants  from  the  waiting 
list  that  includes  the  following: 

(A)  How  the  Federal  preferences 
(described  in  §950.303)  will  be  used; 

(B)  How  any  ranking  preferences 
(described  in  §  950.303)  will  be  used; 

(C)  How  any  local  preferences 
(described  in  §  950.303)  will  be  used; 
and 

(D)  How  any  residency  preference 
will  be  used; 

(iii)  Policies  for  verification  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant; 

fiv)  Policies  for  resident  transfer 
between  units,  projects,  and  programs. 
For  example,  an  IHA  could  adopt  a 
criterion  for  voluntary  transfer  that  the 
resident  had  met  all  obligations  under 
the  current  program,  including  payment 
of  charges  to  the  IHA  and  completion  of 
maintenance  requirements; 

(v)  Policies  for  compUance  with  24 
CFR  part  750,  which  requires  applicants 
and  participants  to  disclose  and  verify 
social  security  numbers  at  the  time 
eligibility  is  determined  and  at  later 
income  reexaminations;  and 

(vi)  Policies  for  compliance  with  24 
CFR  part  760,  which  requires  applicants 
and  participants  to  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
and  claims  information  &t)m  State  wage 
and  information  collections  agencies. 

(4)  These  selection  p>olicies  shall: 
(i)  Be  dulv  adopted;  and 

(ii)  Be  publicized  by  posting  copies 
thereof  in  each  office  where 
applications  are  received  and  by 
furnishing  copies  to  applicants  or 
residents  upon  request,  free  or  at  their 
expense,  at  the  discretion  of  the  IHA. 

(5)  Such  pohcies  shall  be  submitted  to 
the  HUD  Area  ONAP  upon  request  from 
that  office. 

(6)  "Residency  preference"  means  a 
preference  for  admission  of  families 
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living  in  the  iurisdiction  of  the  IHA. 
Residency  provisions  are  subject  to  the 
following: 

(i)  Residency  requirements  are  not 
permitted; 

(ii)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  the  jurisdiction;  and 

(iii)  Applicants  who  are  working  or  who 
have  bean  notified  that  th«y  are  hired  to  work 
in  {.he  jurisdictioD  shall  be  treated  as 
residents  of  the  jurisdiction. 

(b)  Income  limits.  (1)  A  family  shall  be 
a  low-income  family,  as  defined  in 

()  950.102,  to  be  eligible  for  admission. 
(With  respect  to  eligibility  for  the 
Mutual  Help  program,  see  special 
provisions  of  §  950.416.) 

(2)  In  extremely  unusual 
circumstances,  the  IHA  may  request  that 
HUD  increase  or  decrease  income  limits 
for  low-income  familicis  or  for  very  low- 
income  families  in  the  Indian  area 
because  of  unusually  high  or  low  faintly 
incomes.  Such  a  request  can  be  granted 
only  by  joint  approval  of  HUD's 
Assistant  Secretary  for  Housing  and 
Assistant  Secretary  for  Public  and 
Indian  Housing,  after  consultation  with 
the  Secretary  of  Agriculture  (if  the 
income  limits  are  being  established  for 
a  "rural  area"  as  defined  in  section  520 
of  the  Housing  Act  of  1949  (42  U.S.C. 
1490)). 

(c)  Standards  for  IHA  tenant/ 
homebuyer  selection  criteria.  (1)  The 
criteria  to  be  established  and 
information  to  be  considered  shall  be 
reasonably  related  to  individual 
attributes  and  behavior  of  an  applicant, 
and  shall  not  be  related  to  those  that 
may  be  imputed  to  a  particular  group  or 
category  of  persons  of  which  an 
applicant  may  be  a  member.  The  IHA's 
tenant/homebuyer  selection  criteria 
shall  be  in  accordance  with  HUD 
guidelines  and  submitted  to  the  HUD 
Area  ONAP.  (With  respect  to  the  Mutual 
Help  program,  see  special  provisions  of 
§950.416.) 

(2)  In  the  event  of  any  unfavorable 
information  regarding  an  applicant,  the 
IHA  shall  take  into  consideration  the 
time,  nature,  and  extent  of  the  past 
occurrence  and  reasonable  probability 
of  future  favorable  performance. 

(d)  Admission  of  single  persons — 
priority  to  elderiy  and  displaced 
persons.  An  IHA  shall  extend  preference 
to  elderly  families  (including  disabled 
persons  and  handicapped  persons), 
displaced  families,  and  displaced 
persons  over  single  persons. 

(e)  Selection  preference  with  respect 
to  projects  for  elderly  families.  (1)  In 
determining  priority  for  admission  to 
projects  for  elderly  families,  an  IHA 
shall  give  a  preference  to  elderly 
families.  When  selecting  applicants  for 


admission  from  among  elderly  families, 
an  IHA  shall  follow  its  policies  and 
procedures  for  applying  the  Federal 
preferences,  ranking  preferences,  and 
local  preferences  in  accordance  with 
§§950.303  through  950  307 

(2)  An  IHA  may  give  a  preference  to 
near  elderly  famiUes  in  determining 
priority  for  admission  to  projects  for 
elderly  families  when  the  IHA 
determines  that  there  are  not  enough 
eligible  elderly  famiUes  to  611  all  the 
units  that  are  currently  vacant  or 
expected  to  become  vacant  in  the  next 
12  months.  In  no  event  may  an  IHA 
admit  a  near  elderly  family  if  there  are 
eligible  elderly  fomiiies  on  the  IHA's 
waiting  list  that  would  be  willing  to 
accept  an  offer  for  a  suitable  vacant  unit 
in  that  project. 

(3)  Before  electing  the  discretionary 
preference  in  paragraph  (e)(2)  of  this 
section,  an  IHA  shall  conduct  outreach 
to  attract  eligible  elderly  families, 
including,  where  appropriate,  elderly 
families  residing  in  projects  not 
designated  as  being  for  elderly  families. 

(4)  If  an  IHA  elects  the  discretionary 
preference  in  paragraph  (e)(2)  of  this 
seciion.  the  IHA  shall  follow  its  policies 
and  procedures  for  applying  the  Federal 
preferences,  ranking  preferences,  and 
local  preferences  in  accordance  with 
§§950.303  through  950.307  when 
selecting  applicants  for  admission  from 
among  near  elderly  femilies.  Near 
elderly  families  that  do  not  qualify  for 

a  Federal  preference  and  that  are  given 
preference  for  admission  under  this 
section  over  other  nonelderly  families 
that  qualify  for  such  a  Federal 
preference  are  not  subject  to  the  30 
f)ercent  limitation  on  local  preference 
admissions.  If  a  near  elderly  applicant  is 
a  single  person,  the  near  elderly  single 
person  may  be  given  a  preference  for 
admission  over  other  single  persons  to 
projects  for  the  elderly. 

(0  Verification  of  information  and 
notification  to  applicants. 

(1)  Verification.  Adequate  procedures 
shall  be  developed  to  obtain  and  verify 
information  uith  resjject  to  each 
applicant.  Information  relative  to  the 
acceptance  or  rejection  of  an  applicant 
shall  be  documented  and  placed  in  the 
applicant's  file. 

(2)  Notification  to  applicants,  (i)  If  an 
IHA  determines  that  an  applicant  is 
ineligible  for  admission  to  a  project,  the 
IHA  shall  promptly  notify  the  applicant 
of  the  basis  for  such  determination  and 
shall  provide  the  applicant,  upon 
request  and  within  a  reasonable  time 
after  the  determination  is  made,  with  an 
opportunity  for  an  informal  hearing  on 
such  determination;  and 

(ii)  When  a  determination  has  been 
made  that  an  applicant  is  eligible  and 


satisfies  all  requirements  for  admission 
including  the  tenant  selection  criteria, 
the  applicant  shall  be  notified  of  the 
approximate  date  of  occupancy  insofar 
as  that  date  can  be  reasonably 
determined. 

§  950.303    Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences"  are 
preferences  that  are  prescribed  by 
Federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  950.304(a). 

(2)  "Ranking  preferences"  are 
preferences  that  may  be  established  by 
the  IHA  to  use  in  selecting  among 
applicants  that  qualify  for  Federal 
preferences.  See  §950.304fb). 

(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  IHA  for  use  in  selecting  among 
applicants  without  regard  to  their 
Federal  preference  status. 

(b)  Use  of  preference  in  selection 
process.  (1)  Factors  other  than 
preference,  (i)  Characteristics  of  the 
unit.  The  IHA  may  match  other 
characteristics  of  the  applicant  family 
with  the  type  of  unit  available,  e.g.. 
number  of  bedrooms.  In  selection  of  a 
family  for  a  unit  that  has  special 
accessibility  features,  the  IHA  shall  give 
preference  to  families  that  include 
persons  with  disabilities  who  can 
bene6t  from  those  features  of  the  unit 
(see  24  CFR  8.27).  Also,  in  selection  of 

a  family  for  a  unit  in  a  project  for 
elderly  families,  the  owner  will  give 
preference  to  elderly  families  and 
disabled  families, 
(ii)  Singles  preference.  See  §950.102. 

(2)  Local  preference  admissions,  (i)  If 
the  IHA  wants  to  use  preferences  to 
select  among  applicants  vdthout  regard 
to  their  Federal  preference  status,  it  may 
adopt  a  preference  system  for  this 
purpose.  These  local  preferences  may 
only  be  adopted  after  the  IHA  has 
conducted  a  public  hearing  to  establish 
preferences  that  respond  to  local 
housing  needs  and  priorities.  The  IHA 
may  only  use  local  preferences  in 
selection  for  admission  if  the  IHA  has 
conducted  the  required  public  hearing. 

(ii)  "Local  preference  limit"  means  30 
percent  of  total  annual  admissions  to 
the  program.  In  any  year,  the  number  of 
families  given  preference  in  admission 
pursuant  to  a  local  preference  over 
families  with  a  Federal  preference  may 
not  exceed  the  local  preference  limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  IHA  may  not  give 
a  preference  to  an  applicant  (Federal 
preference,  local  preference,  or  ranking 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 


past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  IHA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(i)  If  the  IHA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  IHA; 

(ii)  If  the  IHA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  IHA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(c)  Informing  applicants  about 
admission  preferences.  (1)  The  IHA 
shall  inform  all  applicants  about 
available  preferences  and  shall  give 
applicants  an  opportunity  to  show  that 
they  qualify  for  available  preferences 
(Federal  preference,  ranking  preference, 
or  local  preference). 

(2)  If  the  IHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  IHA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  However,  the  IHA  shall  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  IHA's  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  Federal  preference 
and  the  anticipated  number  of  project 
admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  Federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  IHA's  framework  for  applying  the 
preferences  and  the  Federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(d)  Nondiscrimination.  (1)  Any 
selection  preference  used  by  an  IHA 
shall  be  established  and  administered  in 
a  manner  that  is  consistent  with  HUD's 
affirmative  fair  housing  objectives. 

(2)  The  Indian  Civil  Rights  Act  may 
apply  to  operations  of  the  IHA. 

(3)  In  addition,  the  following 
nondiscrimination  requirements  may 
apply: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-19)  and  the  implementing 
regulations  at  24  CFR  parts  100.  108. 
109.  and  110; 


(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-07)  and  the 
implementing  regulations  at  24  CFR  part 
146; and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(e)  Notice  and  opportunity  for  a 
meeting  if  preference  is  denied.  (1)  If  the 
IHA  determines  that  an  applicant  does 
not  qualify  for  a  Federal  preference, 
ranking  preference,  or  local  preference 
claimed  by  the  applicant,  the  IHA  shall 
promptly  give  the  applicant  wTitten 
notice  of  the  determination.  The  notice 
shall  contain  a  brief  statement  of  the 
reasons  for  the  determination,  and  state 
that  the  applicant  has  the  right  to  meet 
with  a  representative  of  the  IHA  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  IHA.  who 
may  be  an  officer  or  employee  of  the 
IHA,  including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  in  violation  of  requirements 
stated  in  paragraph  (d)  of  this  section. 

§  950.304    Federal  preferences:  general. 

(a)  Definition.  A  Federal  preference  is 
a  preference  under  Federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  Federal  preference  holders.  The 
IHA's  admission  policy  may  provide  for 
the  use  of  a  ranking  preference  for 
selecting  among  applicants  who  qualify 
for  a  Federal  preference. 

(1)  The  IHA  could  give  preference  to 
working  families.  (If  an  IHA  adopts  such 
a  preference,  an  applicant  household 
shall  be  given  the  benefit  of  the 
preference  if  the  head  and  spouse,  or 
sole  member  is  age  62  or  older  or  is 
receiving  social  security  disability, 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual's  inability  to  work.)  An 
IHA  also  could  give  preference  to 
graduates  of,  as  well  as  active 
participants  in,  educational  and  training 


programs  that  are  designed  to  prepare 
individuals  for  the  job  market.  An  IHA 
also  could  use  its  local  preferences  for 
the  Section  8  Certificate  and  Voucher 
programs  to  rank  Federal  preference 
holders. 

(2)  The  IHA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
ranking  preference. 

(3)  Tne  system  may  give  different 
weight  to  the  Federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  Federal 
preferences  (e.g.,  provide  that  two 
Federal  preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  Federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  Federal 
preference  holder  who  fits  a  particular 
category  of  a  single  Federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  Federal 
preference.  (1)  Basis  of  Federal 
preference.  The  IHA  shall  use  the 
following  definitions  of  the  Federal 
preferences  (as  elaborated  upon  in 
§§950.305,  950.306,  and  950.307) 
unless  it  has  received  HUD  approval  of 
alternative  definitions. 

(i)  Displacement.  An  applicant 
qualifies  for  Federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing  (as  defined  in  §  950.305(a)(2)). 
or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  IHA. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  Federal 
preference  if  the  apphcant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  Federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  quaUfication  for  a 
Federal  preference  by  certify'ing  to  the 
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IHA  that  the  family  qualifies  for  Federal 
preference.  The  IHA  shall  accept  this 
certification,  unless  the  IHA  verifies  that 
the  appUcant  is  not  qualified  for  Federal 
preference. 

(3)  Verification  of  preference,  (i) 
Before  admitting  an  applicant  on  the 
basis  of  a  Federal  preference,  the  IHA 
shall  require  the  applicant  to  provide 
information  needed  by  the  IHA  to  verify 
that  the  appUcant  qualifies  for  a  Federal 
preference  due  to  the  applicant's  current 
status.  The  applicant's  current  status 
shall  be  determined  without  regard  to 
whether  there  has  been  a  chajige  in  the 
applicant's  qualification  for  a  Federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  Federal 
preference  category  to  another. 

(ii)  Once  the  IHA  has  verified  an 
applicant's  qualification  for  a  Federal 
preference,  the  IHA  need  not  require  the 
applicant  to  provide  information  needed 
by  the  IHA  to  verify  such  qualification 
again  unless: 

(A)  The  IHA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verification;  or 

(B)  The  IHA  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  Federal.preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  Federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
shall  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  shall  be  evaluated. 

§  950.305     Federal  preference:  involuntary 
dispiacemenL 

(a)  How  appUcant  qualifies  for 
displacement  preference.  (1)  An 
applicant  qualifies  for  a  Federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

01  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing:  or 

(iil  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  IHA. 

(2)  (i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary. 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  bousing"  does  not  include: 


(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  apphcant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
appUcant's  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  apolicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occiu^  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  appUcant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
appUcant's  housing  unit  to  nonrental  or 
nonresidential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
shall  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  appUcant 
resides  under  an  agreement  that  the  imit 
shall  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  mclude  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  o%VDer  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
poUcies  and  procedures  for  the 
occupancy  of  underoccupied  or 
overcrowded  units;  or 


(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  poUcies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence,  (i)  An  appUcant  is 
involuntarily  displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence;  or 

(B)  The  appUcant  Uves  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  IHA  shall  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  appUcant  shall  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  IHA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  IHA  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals,  (i) 
An  applicant  family  is  involuntarily 
displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  IHA  may  estabUsh 
appropriate  safegu£utis  to  conceal  the 
identity  of  famiUes  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes,  (i) 
An  appUcant  is  involuntarily  displaced 
if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  appUcant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  appUcant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
p>er$on  or  bis  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex.  naUonal  origin,  handicap, 
or  famiUal  statu.s. 

(iii)  The  IHA  shall  determine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 


(7)  Displacement  by  inaccessibility  of 
^  unit.  An  applicant  is  involuntarily 

displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  criUcal  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamiiy  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamiiy  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978. 

§  950-306    Federal  preference;  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions.  (1)  Dilapidated 
unit.  A  housing  imit  is  dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect,  lack  of  repair,  or 
serious  damage  to  the  structure. 
•    (2)  Homeless  family,  (i)  An  applicant 
that  is  a  "homeless  family"  is 
considered  to  be  living  in  substandard 
housing. 

(ii)  A  "homeless  family"  includes  any 
person  or  fiamily  that: 

{.\)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 


temporary  Uving  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individual* 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  or  tribal  law. 

(3)  Status  ofSRO  housing.  In 
determining  whether  etn  individual 
Uving  in  single  room  occupancy  (SRO) 
housing  qualifies  for  Federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

§  950.307    Federal  preference:  rent  burden. 

(a)  "Rent  burden  preference"  means 
the  Federal  preference  for  admission  of 
applicants  that  are  required  to  pay  more 
than  50  percent  of  family  income  for 
rent. 

(b)  For  purposes  of  determining 
whether  an  appUcant  quaUfies  for  the 
rent  burden  preference: 

(1)  "Family  income"  means  Monthly 
Income,  as  defined  in  §  950.102. 

(2)  "Rent"  means: 

(i)  The  actual  monthly  amount  due 
under  a  le£ise  or  occupancy  agreement 
between  a  fiamily  and  the  family's 
current  landlord;  and 

(ii)  For  utiUties  purchased  directly  by 
tenants  firom  utiUty  providers: 

(A)  The  utiUty  allowance  for  family- 
purchased  utiliUes  and  services  that  is 
used  in  the  IHA's  programs;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  mformation  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  shall  be  subtracted  firom  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(c)  An  appUcant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  appUcable: 

(1)  The  applicant  has  been  required  to 
pay  more  than  50  percent  of  income  for 
rent  for  less  than  90  days. 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  appUcant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  due  to  the  applicant's 


refusal  to  comply  with  applicable 
program  poUcies  and  procedures  on  the 
occupancy  of  underoccupied  and 
overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
imder  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

§  950.308    Exemption  from  eligibility 
requirements  for  police  otftcers  and  ott>er 
security  personnel. 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  permit  the  admissicm 
to  Indian  housing  of  poUce  officers  and 
other  security  persoimel  who  are  not 
otherwise  eUgible  for  such  housing 
under  any  other  admission  requirements 
or  procedures,  under  a  plan  submitted 
by  an  Indian  housing  authority  (IHA) 
and  approved  by  the  Department,  and  to 
set  forth  standards  and  criteria  for  the 
approval  of  such  plans.  The 
Department's  objective  in  granting  the 
exemption  allowed  by  this  section  is  to 
permit  long-term  residence  in  Indian 
housing  developments  by  police  officers 
and  security  personnel,  whose  visible 
presence  is  expected  to  serve  as  a 
deterrent  to  criminal  acUvity  in  and 
around  Indian  housing. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

Department  means  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD).  For  purposes  of 
plan  submission  and  approval. 
Department  refers  to  the  local  HUD 
Office  of  Native  American  Programs. 

Eligible  Families  means  famiUes  that 
are  eUgible  for  residence  in  Indian 
bousing  assisted  under  the  United 
States  Housing  Act  of  1937. 

Officer  means  a  professional  police 
officer  or  other  professional  security 
provider.  PoUce  officers  and  other 
security  persoimel  are  considered 
professional  if  they  are  employed  full 
time,  i.e.,  not  less  than  35  hours  per 
week,  by  a  governmental  unit  or  a 
private  employer  and  compensated 
expressly  for  providing  police  or 
security  services.  As  used  in  this 
section.  "Officer"  may  refer  to  the 
Officer  as  so  defined  or  to  the  Officer 
and  his  or  her  family  taken  together, 
depending  on  the  context. 

Plan  means  the  urritten  plan 
submitted  by  an  IHA  to  the  E>epartment. 
under  which,  if  approved,  the 
Department  will  exempt  Officers  from 
the  normal  eligibility  requirements  for 
residence  in  Indian  bousing 
developments  and  allow  Officers  who 
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are  otherwise  not  eligible  to  reside  in 
Indian  housing  units.  An  IHA  may  have 
only  one  plan  in  effect  at  any  one  time, 
which  will  govern  exemptions  under 
this  section  for  all  housing 
developments  managed  by  that  IHA. 

(c)  Exemption  from  eligibility 
requirements;  plan  submission;  plan 
approval  or  disapproval. 

(1)  Conditions  for  exemption.  The 
Department  may  exempt  OfGcers  from 
the  eligibility  requirements  for 
admission  to  Indian  housing,  provided 
that: 

(i)  The  Onicers  would  not  be  eligible, 
under  any  other  admission  requirements 
or  procedures,  for  admission  to  the 
Indian  housing  development  without 
such  an  exemption;  and 

(ii)  The  exemption  is  given  under  a 
properly  submitted  plan  that  satisfies 
the  standards  and  criteria  set  forth  in 
§  950.308(d),  and  accordingly  has  been 
approved  by  the  Department. 

(2)  Plan  submission.  A  plan  is 
properly  submitted  when  it  is  received 
by  the  local  HUD  Office  of  Native 
American  Programs  with  jurisdiction 
over  the  IHA. 

(3)  Notification  of  plan  approval  or 
disapproval.  The  Department  will  notify 
an  IHA  of  the  approval  or  disapproval 
of  its  plan  within  thirty  days  of  its 
submission.  Plan  approval  by  the 
Department  constitutes  granting  of  the 
exemption  for  the  purposes  of  this 
section. 

(d)  Plan  standards  and  criteria.  (1) 
Minimum  requirements.  To  be 
approved,  a  plan  shall  satisfy  the 
following  requirements: 

(i)  The  plan  shall  identify  the  total 
number  of  units  under  management  by 
the  IHA;  the  speciflc  housing 
developments,  and  the  number  of  units 
they  contain,  where  the  IHA  intends  to 
place  Officers;  and  the  particular  units 
(stating  number  of  bedrooms)  within 
each  development  that  would  be 
allocated  to  Officers.  For  each  unit 
identified,  the  plan  shall  state  the 
amount  of  rent  that  the  Officer  will  pay 
and  facts  and  circumstances  (such  as  the 
rent  that  would  ordinarily  be  charged 
for  the  unit,  the  IHA's  annual 
maintenance  cost  for  the  unit,  the 
degree  of  difficulty  in  attracting  Officers 
to  reside  in  the  unit,  the  extent  of  the 
crime  problem  inihe  development,  and 
the  anticipated  benefits  of  the  Officer's 
presence)  that  demonstrate  the 
reasonableness  of  that  amount,  as 
required  under  §  950.308(e)(i). 

(ii)  The  plan  shall  identify  specifically 
the  benefits  to  the  community  and  to  the 
IHA  that  will  result  from  the  presence 
of  Officers  in  each  affected 
development. 


(iii)  The  plan  shall  describe  the 
existing  physical  and  social  conditions 
in  and  around  each  affected 
development,  providing  specific 
evidence  of  criminal  activity  (such  as 
frequency  of  telephone  calls  to  local 
poUce,  number  of  arrests  and  types  of 
offenses  involved,  and  data  on  orug 
abuse  in  the  community)  in  order  to 
permit  the  Department  to  make  an 
informed  assessment  of  the  level  of  need 
for  increased  security. 

(iv)  The  plan  shall  afford  the 
Department  a  reasonable  basis,  which 
necessarily  includes  the  certifications 
required  under  §950. 308(d)(2).  for 
determining  that  the  use  by  Officers  of 
the  identified  dwelling  units  will: 

(A)  Increase  security  for  other  Indian 
housing  residents; 

(B)  Result  in  a  limited  loss  of  income 
to  the  IHA;  and 

(C)  Not  result  in  a  significant 
reduction  of  units  available  for 
residence  by  Eligible  Families. 

(2)  Certifications  by  IHA.  Only  upon 
making  the  determination  described  in 
§950.308(d)(l)(iv)  will  the  Department 
approve  a  plan.  Further,  the  Department 
will  not  make  this  determination  unless 
the  plan  contains  a  written  statement, 
signed  by  an  authorized  officer  or  other 
agent  of  the  IHA.  certifying  that: 

(i)  The  dwelling  units  proposed  to  be 
allocated  to  Officers  are  situated  so  as  to 
place  the  Officers  in  close  physical 
proximity  to  other  residents; 

(ii)  No  resident  families  will  have  to 
be  transferred  to  other  dwelling  units  in 
order  to  make  available  the  units 
proposed  to  be  allocated  to  Officers; 

(iii)  The  dwelling  units  propc^ed  to 
be  allocated  to  Officers  will  be  rented 
under  a  lease  that  contains  the  terms 
described  in  §  950.308(e);  and 

(iv)  The  number  of  dwelling  units 
proposed  to  be  allocated  to  Officers 
under  the  plan  does  not  exceed  the 
Hmits  set  forth  in  §  950.308(d)(3),  or.  in 
the  alternative,  any  units  so  allocated  in 
excess  of  the  applicable  maximum 
number  are  vacant  units  for  which  there 
are  no  Eligible  FamiUes.  This 
certification  on  the  part  of  the  IHA 
satisfies  the  requirements  of 
§§950.308(d)(l)(iv)(B)  and  (C). 

(3)  Unit  allocation  table.  For  purposes 
of  the  certification  required  by 

§  950.308(d)(2),  the  following' table  sets 
forth  the  maximum  number  of  units  to 
be  allocated  to  Officers  as  a  function  of 
the  total  number  of  units  under 
management  by  the  IHA: 

Unit  Allocation  Table 


Unit  Allocation  Table— Continueci 


Total  units  under  management 

Units  to  t)e 
allocated 

1000-^999 

10 

5000-9999  

10,000  ♦  

15 
20 

Total  units  under  management 


500-999 


Units  to  t>e 
aik)cated 


The  maximum  number  of  units  to  be 
allocated  by  IHAs  with  less  than  500 
units  under  management  will  be 
determined  by  the  Office  of  Native 
American  Programs  on  a  case  by  case 
basis. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2.'>77- 
0185.) 

(e)  Special  rent  requirements  and 
other  terms  and  conditions.  The  IHA 
shall  lease  units  to  Officers  under  a 
lease  agreement,  which  shall  be 
submitted  as  a  part  of  the  plan, 
containing  terms  that  provide  as 
follows: 

(1)  Reasonable  rent.  The  lease  shall 
provide  for  a  reasonable  rent,  which 
may  be  a  flat  amount  not  related  to  the 
Officer's  income.  The  IHA  should 
attempt  ta  establish  a  rent  that  will 
provide  an  incentive  to  Officers  to 
reside  in  the  units  but  that  is  also 
consistent  with  the  limited  loss  of 
income  requirement  of 
§950.308(d)(l)(iv)(B).  As  required  in 
§950.308(d)(l)(i).  the  plan  shall  state 
facts  and  circimistances  (such  as  the 
rent  that  would  ordinarily  be  charge<l 
for  the  unit,  the  IHA's  annual 
maintenance  cost  for  the  unit,  the 
degree  of  difficulty  in  attracting  Officors 
to  reside  in  the  unit,  the  extent  of  the 
crime  problem  in  the  development,  and 
the  anticipated  benefits  of  the  Officer's 
presence)  that  demonstrate  the 
reasonableness  of  the  rent  amount. 

(2)  Responsibility  for  damage  and 
overall  condition.  The  Officer  shall  be 
responsible  for  physical  damage  to  the 
interior  of  the  leased  unit,  hallway,  and 
entrance,  if  any.  and  exterior  area 
bordering  the  unit.  The  lease  also  shall 
require  the  Officer  to  maintain  the 
overall  condition  of  the  leased  unit, 
including  control  of  Utter  in  the  area  of 
the  development  immediately  around 
the  unit. 

(3)  Responsibility  for  normal  facility 
management.  The  lease  shall  impose  on 
the  IHA  responsibiUty  for  routine 
facihty  management  relating  to  the 
leased  unit,  including  ongoing 
maintenance  and  repair  of  equipment, 
trash  collection,  and  similar  areas  of 
responsibility. 

(4)  Continued  employment.  The  lease 
shall  provide  that  the  Officer's  right  of 
occupancy  is  dependent  on  the 
continuation  of  employment  as  an 
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Officer.  The  lease  also  shall  provide  that 
the  Officer  will  move  out  of  the  leased 
unit  within  a  reasonably  prompt  time,  to 
lie  established  by  the  lease,  after 
termination  of  employment  as  an 
Officer. 

(5)  Prohibition  on  subletting.  The 
lease  shall  prohibit  the  Officer  from 
subletting  the  unit,  and  provide  that  the 
unit  shall  be  the  Officer's  primary 
residence. 

(f)  Applicability  of  the  annual 
contributions  contract;  effect  on  the 
performance  funding  system.  (1)  Annual 
contributions  contract.  Except  to  the 
extent  that  an  exemption  from  eligibihty 
requirements  is  provided  under 
S  950.308(c),  Indian  housing  units 
occupied  by  Officers  in  accordance  with 
a  plan  submitted  and  approved  under 
this  section  will  be  subject  to  the  terms 
and  conditions  of  the  annual 
contributions  contract  (ACC)  between 
the  IHA  and  HUD.  This  section  does  not 
override  any  of  the  terms  and  conditions 
of  the  ACX^  except  insofar  as  they  are 
inconsistent  with  the  provisions  of  this 
section. 

(2)  Performance  Funding  System.  For 
purposes  of  the  operating  subsidy  under 
the  Performance  Funding  System  (PFS) 
described  in  subpart  J  of  this  part, 
dwelling  units  allocated  to  Officers  in 
accordance  with  this  section  are 
excluded  from  the  total  unit  months 
available,  as  defined  in  §950.102.  Also 
for  purposes  of  the  operating  subsidy 
under  the  PFS.  the  full  amount  of  any 
rent  paid  by  Officers  in  accordance  with 
this  section  is  included  in  other  income, 
as  defined  in  §950.102.  IHAs  may 
receive  operating  subsidy  for  one  unit 
per  housing  development  to  promote 
economic  self-sufficiency  services  or 
anti-drug  programs,  including  housing 
police  officers  and  security  personnel. 
An  IHA  may  request  consideration  of 
such  units  in  its  calculation  of  operating 
subsidy  eligibility  through  the 
appropriate  local  HUD  Office  of  Native 
American  Programs. 

§  950.310    Restrictions  on  assistance  to 
noncitizens. 

(a)  Requirements  concerning 
documents.  For  any  notice  or  document 
(decision,  declaration,  consent  form, 
etc.)  that  this  section  requires  am  IHA  to 
provide  to  an  individual,  or  requires 
that  the  IHA  obtain  the  signature  of  the 
individual,  the  IHA,  where  feasible, 
must  arrange  for  the  notice  or  document 
to  be  provided  to  the  individual  in  a 
language  that  is  understood  by  the 
individual  if  the  individual  is  not 
proficient  in  English.  (See  24  CFR  8.6  of 
HUD's  regulations  for  requirements 
concerning  communications  with 
persons  with  disabilities.) 


(b)  Restrictions  on  assistance. 
Assistance  provided  under  a  Section 
214  covered  program  is  restricted  to: 

(1)  Citizens;  OT 

(2)  Noncitizens  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
f>ermanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (INA),  as  an 
immigrant,  as  defined  by  section 
101(a)(15)  of  the  INA  (8  U.S.C. 
1101(a)(20)  and  noi(a)(15). 
respectively)  [immigrants].  (This 
category  includes  a  noncitizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161).  [special 
agricultural  worker),  who  has  been 
granted  lawful  temporary  resident 
status); 

(ii)  A  noncitizen  who  entered  the 
United  States  before  January  1,  1972.  or 
such  later  date  as  enacted  by  law,  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
is  deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  [refugee  status): 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S.C.  1158) 
[asylum  status);  or  as  a  result  of  being 
granted  conditional  entry  under  section 
203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1, 1980,  because  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  under  r.ection  212(d)(5)  of  the 
INA  (8  U.S.C.  1182(d)(5))  [parole  status): 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  [threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C 
1255a)  [amnesty  granted  imder  INA 
245A). 

(c)  Family  eligibility  for  assistance.  (1) 
A  family  shall  not  be  eligible  for 
assistance  unless  every  member  of  the 
family  residing  in  the  unit  is  determined 


to  have  eligible  status,  as  described  in 
paragraph  (b)  of  this  section; 

(2)  Despite  the  ineligibility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  the  three  types 
of  assistance  provided  in  paragraph  (r) 
of  this  section.  A  family  without  any 
eligible  members  and  receiving 
assistance  on  June  19,  1995  may  be 
eligible  for  temporary  deferral  of 
termination  of  assistance  as  provided  in 
paragraph  (r)  of  this  section. 

(d)  Exemption  of  certain  homebuyers 
from  restrictions  of  this  section.  A 
horaebuyer  who  executed  a 
Homeownership  Opportunity 
Agreement  under  the  Turnkey  III 
program  or  who  executed  a  Mutual  Help 
and  Occupancy  Agreement  under  the 
Mutual  Help  Homeownership  program 
before  June  19, 1995  is  nof  subject  to 
this  citizenship  or  eligible  immigration 
status  requirement  for  continued 
participation  in  the  program. 

(e)  Submission  of  evidence  of 
citizenship  or  eligible  immigration 
status. 

(1)  General.  Eligibility  for  assistance 
or  continued  assistance  under  a  Section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  IHA  of  the 
documents  described  in  paragraph  (e)(2) 
of  this  section  for  each  family  member. 
If  one  or  more  family  members  do  not 
have  citizenship  or  eligible  immigration 
status,  the  members  may  exercise  the 
election  not  to  contend  to  have  eligible 
immigration  status  as  provided  in 
paragraph  (0  of  this  section,  and  the  ' 
provisions  of  paragraph  (r)  of  this 
section  shall  apply. 

(2)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family, 
regardless  of  age.  must  submit  the 
following  evidence  to  the  IHA: 

(i)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(ii)  For  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  Section  214  covered  program  on 
June  19, 1995,  the  evidence  consists  of: 

(A)  A  signed  declaration  of  eiigible 
immigration  status;  and 

(B)  Proof  of  age  document. 

(iii)  For  all  omer  noncitizens,  the 
evidence  consists  of: 

(A)  A  signed  declaration  of  eligible 
immigration  status; 

(B)  The  INS  documents  listed  in 
paragraph  (k)(2)  of  this  section;  and 

(C)  A  signed  verification  consent 
form. 

(3)  Declaration.  For  each  family 
member  who  contends  that  he  or  she  is 
a  U.S.  citizen  or  a  noncitizen  with 
eligible  immigration  status,  the  family 
must  submit  to  the  IHA  a  written 
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declaration,  signed  under  penalty  of 
perjury,  by  which  the  family  member 
declares  whether  he  or  she  is  a  U.S. 
citizen  or  a  nuncitizen  with  eligible 
immigration  status. 

(i)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(ii)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(4)  Verification  consent  form,  (i)  Who 
signs.  Each  noncitizen  who  declares 
eligible  immigration  status,  must  sign  a 
verification  consent  form  as  follows: 

(A)  For  each  adult,  the  form  must  be 
signed  by  the  adult; 

(B)  For  each  chdd.  the  form  must  be 
signed  by  an  adult  member  of  the  family 
residing  in  the  assisted  dwelling  unit 
who  is  responsible  for  the  child. 

(ii)  Notice  of  release  of  evidence  by 
IHA.  The  verification  consent  form  shall 
provide  that  evidence  of  eligible 
immigration  status  may  be  released  by 
the  IHA,  without  responsibility  for  the 
further  use  or  transmission  of  the 
evidence  by  the  entity  receiving  it.  to: 

(A)  HUD  as  required  by  HUD;  and 

(B)  The  INS  for  purposes  of 
verification  of  the  immigration  status  of 
the  individual. 

(iii)  Notice  of  release  of  evidence  by 
HUD.  The  verification  consent  form  Lho 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eligibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
evidence  or  other  information  by  the 
INS. 

(f)  Individuals  who  do  not  contend  to 
have  eligible  immigration  status.  If  one 
or  more  members  of  a  family  elect  not 
to  contend  that  they  have  eligible 
immigration  status  and  the  other 
members  of  the  family  estabhsh  their 
citizenship  or  eligible  immigration 
status,  the  family  may  be  considered  for 
assistance  under  paragraphs  (r)  or  (s)  of 
this  section  despite  the  fact  that  no 
declaration  or  documentation  of  eligible 
status  is  submitted  by  one  or  more 
members  of  the  family.  The  family, 
however,  must  identify  to  the  IHA.  the 
family  member  (or  members)  who  will 
elect  not  to  contend  that  he  or  she  has 
eligible  immigration  status. 

(g)  Notification  of  requirements  of 
Section  274.  (1)  When  notice  is  to  be 
issued.  Notification  of  the  requirement 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible 


immigration  status  as  provided  by 
paragraph  (f)  of  this  section,  shall  be 
given  by  the  IHA  as  follows: 

(i)  Applicant's  notice.  The  notification 
described  in  paragraph  (g)(1)  of  this 
se<:tion  shall  be  given  to  each  applicant 
at  the  time  of  apphcation  for  financial 
assistance.  Families  whose  applications 
are  pending  on  June  19.  1995  shall  be 
notified  of  the  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  June  19,  1995. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  June  19,  1995,  the 
notification  described  in  paragraph 
(g)(1)  of  this  section  shall  be  given  to 
each  at  the  time  of.  and  together  with, 
the  IHA's  notice  of  the  first  regular 
reexamination  after  that  date,  but  not 
later  than  one  year  following  June  19, 
1995. 

(2)  Fotni  and  content  of  notice.  The 
notice  shall 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
s^Ktion; 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  (see  paragraph  (h)  of  this 
section  concerning  when  evidence  must 
be  submitted):  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  paragraph  (n)  of 
this  section  concerning  INS  appeal,  and 
paragraph  (o)  of  this  section  concerning 
IHA  informal  hearing  process)  or,  if 
appeals  are  not  pursued,  at  a  time  to  be 
specified  in  accordance  with  HUD 
requirements.  Families  already 
receiving  assistance  also  shallbe 
informed  of  how  to  obtain  assistance 
under  the  preservation  of  families 
provisions  of  paragraph  (r)  of  this 
.section. 

(h)  When  evidence  of  eligible  status  is 
required  to  be  submitted  The  IHA  shall 
require  evidence  of  eligible  status  to  be 
submitted  at  the  times  specified  in 
paragraph  (h)  of  this  section  subject  to 
any  extension  granted  in  accordance 
with  paracraph  (i)  of  this  section. 

(1)  Applicants.  For  applicants,  the 
IHA  must  ensure  that  evidence  of 
eligible  statu*  is  submitted  not  later 
than  the  date  the  IHA  anticipates  or  has 
knowledge  that  verification  of  other 
aspects  of  eligibility  for  assistance  will 
occur  (see  paragraph  (I)  of  this  section). 

(2)  Families  already  receiving 
assistance.  For  a  family  already 
receiving  the  benefit  of  assistance  in  a 


covered  program  on  June  19.  1995,  the 
required  evidence  shall  be  submitted  al 
the  first  regular  reexamination  after  June 
19,  1995,  in  accordance  with  program 
reouirements. 

(3)  New  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person "s 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  Section  214  covered 
program,  evidence  of  eUgible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  IHA  for  a  covered 
program. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  eligible  status  only 
one  time  during  continuously  assi.stetl 
occupancy  under  any  covered  program. 

(i)  Extensions  of  time  to  submit 
evidence  of  eligible  status.  (1)  When 
e.xtension  must  be  granted.  The  IHA 
shall  extend  the  time,  provided  in 
paragraph  (h)  of  this  section,  to  submit 
evidence  of  eligible  immigration  status 
if  the  family  member: 

(i)  Submits  the  declaration  required 
under  paragraph  (e)(3)  of  this  section 
certifying  that  any  person  for  whom 
required  evidence  has  not  been 
submitted  is  a  noncitizen  with  eligible 
immigration  status:  and 

(ii)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence,  and 
prompt  and  diligent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
should  be  sufficient  to  allow  the  family 
the  time  to  obtain  the  evidence  needed 
The  IHA's  determination  of  the  length  i  t 
the  extension  needed,  shall  be  based  on 
the  circumstances  of  the  indivi.lvial 
case. 

(1)  Gran!  or  denial  of  extension  to  be 
in  writing.  The  IHA's  decision  to  grant 
or  deny  an  exiension  as  provided  in 
paragraph  (i)(l)  of  this  section  shall  be 
issued  to  the  family  by  written  notice. 
If  the  extension  is  granted,  the  notice 
shall  specify  ihe  extension  pnnod 
granted.  II  the  extension  is  dt^nusd,  the 
notice  shall  explain  the  reasons  inr 
denial  of  the  extension. 

(j)  Failure  to  submit  evidence  or 
establish  eligible  immigration  -.tntus.  11 
the  family  fails  to  submit  required 


evidence  of  eligible  immigration  status 
within  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (i)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  establish  eligible 
immigration  status,  the  IHA  shall 
proceed  to  deny,  prorate  or  terminate 
assistance,  or  provide  continued 
assistance  or  temporary  deferral  of 
termination  of  assistance,  as 
appropriate,  in  accordance,  respectively 
with  the  provisions  of  paragraph  (m)  of 
this  section  or  paragraph  (r)  of  this 
section. 

(k)  Documents  of  eligible  immigration 
status.  (1)  General.  An  IHA  shall  request 
and  review  original  documents  of 
eligible  immigration  status.  The  IHA 
shall  retain  photocopies  of  the 
documents  for  its  own  records  and 
return  the  original  docimients  to  the 
family. 

(2)  Acceptable  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  ehgible 
immigration  status,  subject  to 
verification  in  accordance  with 
paragraph  (1)  of  this  section: 

(i)  Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(ii)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(A)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 

(B)  "Section  208"  or  "Asylum"; 

(C)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(D)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA"; 

(iii)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(A)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(B)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (if  application  is 
filed  on  or  after  October  1,  1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1, 
1990); 

(C)  A  court  decision  granting 
withholding  or  deportation;  or 

(D)  A  letter  from  an  INS  asylum 
officer  granting  withholding  of 
deportation  (if  application  filed  on  or 
after  October  1.1990). 

(iv)  Form  1-688,  Temporary  Resident 
Card,  which  must  be  annotated  "Section 
245A"  or  "Section  210"; 

(v)  Form  I-688B,  Employment 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a.l2"; 


(vi)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  dociunent  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant's 
entitlement  to  the  dociunent  has  been 
verified;  or 

(vii)  If  other  documents  are 
determined  by  the  INS  to  constitute 
acceptable  evidence  of  eligible 
immigration  status,  they  will  be 
announced  by  notice  published  in  the 
Federal  Register. 

(1)  Verification  of  eligible  immigration 
status.  (1)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the  IHA 
simultaneously  with  verification  of 
other  aspects  of  eligibility  for  assistance 
under  a  Section  214  covered  program. 
(See  paragraph  (h)  of  this  section.)  The 
IHA  shall  verify  eligible  immigration 
status  in  accordance  with  the  INS 
procedures  described  in  this  section. 

(2)  Primary  verification,  (i)  Automated 
verification  system.  Primary  verification 
of  the  immigration  status  of  the  person 
is  conducted  by  the  IHA  through  the 
INS  automated  system  (INS  Systematic 
for  Alien  Verification  for  Entitlements 
(SAVE)).  The  INS  SAVE  system 
provides  access  to  names,  file  numbers 
and  admission  numbers  of  noncitizens. 

(ii)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(3)  Secondary  verification,  (i)  Manual 
search  of  INS  records.  Secondary 
verification  is  a  manual  search  by  the 
INS  of  its  records  to  determine  an 
individual's  inrunigration  status.  The 
IHA  must  request  secondary 
verification,  within  10  days  of  receiving 
the  results  of  the  primary  verification,  if 
the  primary  verification  system  does  not 
confirm  eligible  immigration  status,  or  if 
the  primary  verification  system  verifies 
immigration  status  that  is  ineUgible  for 
assistance  imder  a  covered  Section  214 
covered  program. 

(ii)  Secondary  verification  initiated  by 
IHA.  Secondary  verification  is  initiated 
by  the  IHA  forwarding  photocopies  of 
the  original  INS  dociunents  Usted  in 
paragraph  (k)(2)  of  this  section  (front 
and  back),  attached  to  the  INS  document 
verification  request  form  G-845S 
(Document  Verification  Request),  or 
such  other  form  8i>ecified  by  the  INS,  to 
a  designated  INS  office  for  review. 
(Form  G-845S  is  available  frt»m  the 
local  INS  Office.) 

(iii)  Failure  of  secondary  verification 
to  confirm  eligible  immigration  status.  If 
the  secondary  verification  does  not 
confirm  eligible  immigration  status,  the 
IHA  shall  issue  to  the  family  the  notice 


described  in  paragraph  (m)(4)  of  this 
section,  whidi  includes  notification  of 
appeal  to  the  INS  of  the  INS  finding  on 
immigration  status  (see  paragraph 
(m)(4)(iv)  of  this  section). 

(4)  Exemption  from  liability  for  INS 
verification.  The  IHA  shall  not  be  liable 
for  any  action,  delay,  or  failure  of  the 
INS  in  conducting  the  automated  or 
manual  verification. 

(m)  Delay,  denial,  or  termination  of 
assistance.  (1)  Restrictions  on  delay, 
denial,  or  termination  of  assistance. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  the  basis  of  ineligible 
immigration  status  of  a  family  member 
if: 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  tenant's 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
paragraph  (n)  of  this  section  has  not 
been  concluded; 

(v)  For  a  tenant,  the  IHA  hearing 
process  under  paragraph  (o)  of  this 
section  has  not  been  concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with  paragraph  (s)  of  this 
section; 

(vii)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  paragraph 
(r)  of  this  section;  or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
paragraph  (r)  of  this  section. 

(2)  When  delay  of  assistance  to 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  IHA  informal  hearing  process,  if  an 
informal  hearing  is  requested  by  the 
family. 

(3)  Events  causing  denial  or 
termination  of  assistance.  Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
in  accordance  with  the  procedures  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events: 

(i)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  paragraph  (h)  of  this 
section,  or  by  the  expiration  of  any 
extension  granted  in  accordance  with 
paragraph  (i)  of  this  section;  or 
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(ii)  Tb«  evidence  of  citizenship  and 
eligibla  immigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify  eligible 
immigration  status  of  a  family  member; 
and 

(A)  The  family  does  not  pursue  INS 
appeal  (as  provided  in  paragraph  (n)  of 
this  secticm)  or  IHA  informal  bearing 
rights  (as  provided  in  paragraph  (o)  of 
this  section);  or 

(B)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  Rnal  appeal 
or  hearing  decisions  are  decided  against 
the  (unily  member. 

(4)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
terminatioD  of  assistance  shall  advise 
the  family: 

(i)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(ii)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided  in 
paragraph  (s)  of  this  section; 

(iii)  In  the  case  of  a  tenant,  the  criteria 
and  procediues  for  obtaining  relief 
under  the  preservation  of  families 
provisions  in  paragraph  (r)  of  this 
section; 

(iv)  That  the  family  has  a  right  to 
request  an  appeal  to  the  INS  of  the 
results  of  the  secondary  verification  of 
immigration  status,  and  to  submit 
additional  documentation  or  a  written 
explanation  in  sup{>ort  of  the  appeal,  in 
accordance  with  the  procedures  of 
paragraph  (n)  this  section; 

(v)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
IHA  either  upon  completion  of  the  INS 
appeal  or  in  lieu  of  the  INS  appeal,  as 
provided  in  paragraph  (n)  of  this 
section; 

(vi)  For  apphcants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayer!  during  the  pendency  of  the  IHA 
informal  hearing  process. 

(n)  Appeal  to  the  INS.  (1)  Submission 
of  request  for  appeal.  Upon  receipt  of 
notification  by  the  IHA  that  INS 
secondary  verification  failed  to  confirm 
eligible  immigration  status,  the  IHA 
shall  notify  the  family  of  the  results  of 
the  INS  verification,  and  the  family 
shall  have  30  days  from  the  date  of  the 
IHA's  notification,  to  request  an  appeal 
of  the  INS  results.  The  request  for 
appieal  shall  be  made  by  the  family 
communicating  that  request  in  writing 
directly  to  the  INS.  The  family  must 
provide  the  IHA  with  a  copy  of  the 
written  request  for  appeal  and  proof  of 
mailing.  For  good  cause  shown,  the  IHA 


shall  grant  the  fiunily  an  extension  of 
time  within  which  to  request  an  appeal. 

(2)  Documentation  to  be  submitted  as 
part  of  appeal  to  INS.  The  family  shall 
forward  to  the  designated  INS  office  any 
additional  docimientation  or  written 
explanation  in  support  of  the  appeal. 
This  material  must  include  a  copy  of  the 
INS  document  verification  request  form 
G-845S  (used  to  process  the  secondary 
verification  request)  or  such  other  form 
specified  by  the  INS,  and  a  cover  letter 
indicating  that  the  family  is  requesting 
an  app>eal  of  the  INS  immigration  status 
verification  results.  (Form  G-845S  is 
available  from  the  local  INS  Office.) 

(3)  Decision  by  INS.  (i)  When  decision 
will  be  issued.  The  INS  will  issue  to  the 
family,  with  a  copy  to  the  IHA,  a 
decision  within  30  days  of  its  receipt  of 
documentation  concerning  the  family's 
appeal  of  the  verification  of  immigration 
status.  If.  for  any  reason,  the  INS  is 
unable  to  issue  a  decision  within  the  30 
day  time  period,  the  INS  will  inform  the 
family  and  the  IHA  of  the  reasons  for 
the  delay. 

(ii)  Notification  of  INS  decision  and  of 
informal  heanng  procedures.  When  the 
IHA  receives  a  copy  of  the  INS  decision, 
the  IHA  shall  notify  the  family  of  its 
right  to  request  an  informal  hearing  on 
the  IHA's  ineligibility  determination  in 
accordance  with  the  procedures  of 
paragraph  (o)  of  this  section. 

(4)  No  delay,  denial  or  termination  of 
assistance  until  completion  of  INS 
appeal  process:  direct  appeal  to  INS. 
Pending  the  completicMi  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  immigration 
status. 

(o)  Informal  hearing.  (1)  When  request 
for  hearing  it  to  be  made.  After 
notification  of  the  INS  decision,  or  in 
lieu  of  request  of  appeal  to  the  INS,  the 
family  may  request  that  the  IHA  provide 
a  hearing.  This  request  must  be  made 
either  within  14  days  of  the  date  the 
IHA  mails  or  delivers  the  notice  under 
paragraph  (m)(4)  of  this  section,  or 
within  14  days  of  the  mailing  of  the  INS 
appeal  decision  issued  in  accordance 
with  paragraph  (n)(4)  of  this  section 
(established  by  the  date  of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  IHA  shall  extend  the 
period  of  time  for  requesting  a  hearing 
(for  a  specified  period)  upon  good  cause 
shown. 

(3)  Informal  hearing  procedures,  (i) 
For  tenants,  the  procedures  for  the 
hearing  before  the  IHA  are  set  forth  in 
§950.340. 

(ii)  For  applicants,  the  procedures  for 
the  informal  hearing  before  the  IHA  are 
as  follows: 


(A)  Hearing  before  an  impartial 
individual  TTie  applicant  shall  be 
provided  a  hearing  before  any  person(s) 
designated  by  the  IHA  (including  an 
officer  or  employee  of  the  IHA),  other 
than  a  person  who  made  or  approved 
the  decision  under  review,  and  other 
than  a  person  who  is  a  subordinate  of 
the  person  who  made  or  approved  the 
decision; 

(B)  Examination  of  evidence.  The 
applicant  shall  be  provided  the 
opportunity  to  examine  and  copy,  at  the 
appUcant's  expense  and  at  a  reasonable 
time  in  advance  of  the  hearing,  any 
documents  in  the  pkossession  of  the  IHA 
pertaining  to  the  applicant's  eUgibility 
status,  or  in  the  possession  of  the  INS 
(as  permitted  by  INS  requirements), 
including  any  records  and  regulations 
that  may  be  relevant  to  the  hearing; 

(C)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  evidence  of  the 
project  owner.  The  applicant  shall  be 
provided  the  opportunity  to  controvert 
evidence  reUed  upon  by  the  IHA  and  to 
confront  and  cross-examine  all 
witnesses  on  whose  testimony  or 
information  the  IHA  relies; 

(E)  Representation.  The  appUcant 
shall  be  entitled  to  be  represented  bv  an 
attorney,  or  other  designee,  at  the 
appUcant's  expense,  and  to  have  such 
person  make  statements  on  the 
appUcant's  behalf; 

(F)  Interpretive  services.  The 
appUcant  shall  be  entitled  to  arrange  for 
an  interpreter  to  attend  the  hearing,  at 
the  expense  of  the  applicant  or  the  IHA. 
as  may  be  agreed  upon  by  both  parties; 

(G)  Hearing  to  be  recorded.  The 
applicant  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
required  to.  be  provided  by  the  IHA): 
and 

(H)  Hearing  decision.  The  IHA  shall 
provide  the  appUcant  with  a  written 
final  decision,  based  solely  on  the  facts 
presented  at  the  hearing  within  14  days 
of  the  date  of  the  informal  hearing.  The 
decision  shall  state  basis  for  the 
decision. 

(p)  Judicial  relief.  A  decision  against 
a  family  member  under  the  INS  appeal 
process  or  the  IHA  informal  hearing 
process  does  not  preclude  the  family 
from  exercising  the  right,  that  may 
otherwise  be  available,  to  seek  redress 
directly  through  judicial  procedures. 


(q)  Retention  of  documents.  The  IHA 
shall  retain  for  a  minimum  of  5  years 
the  following  documents  that  may  have 
been  submitted  to  the  IHA  by  the  family 
or  provided  to  the  IHA  as  part  of  the  INS 
appeal  or  the  IHA  informal  hearing 
process: 

(1)  The  appUcation  for  financial 
assistance; 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (fi-ont  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  IHA  informal 
hearing;  and 

(9)  The  final  hearing  decision. 

(r)  Preservation  of  mixed  families  and 
other  families.  (1)  Assistance  available 
for  mixed  families,  (i)  Assistance 
available  for  tenant  mixed  families.  For 
a  mixed  family  assisted  under  a  .Section 
214  covered  program  on  June  19, 1995. 
and  following  the  appeals  and  informal 
hearing  procedures  provided  in 
paragraphs  (n)  and  (o)  of  this  section  if 
utilized  by  the  family,  one  of  the 
following  three  types  of  assistance  may 
be  available  to  the  family: 

(A)  Continued  assistance  (see 
paragraph  (r)(2)  of  this  section); 

(B)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (r){3)  of  this 
section);  or 

(C)  Prorated  assistance  (see  paragraph 
(s)  of  this  section;  a  mixed  family  must 
be  provided  prorated  assistance  if  the 
family  so  requests). 

(ii)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  famiUes 
applying  for  assistance,  as  provided  in 
paragraph  (s)  of  this  section. 

(iii)  Assistance  available  to  other 
families  in  occupancy.  For  famiUes 
receiving  assistance  under  a  Section  214 
covered  program  on  the  June  19, 1995 
and  who  have  no  members  with  eligible 
immigraUon  status,  the  IHA  may  grant 
the  family  temporary  deferral  of 
termination  of  assistance. 

(2)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(i)  The  family  was  receiving 
assistance  imder  a  Section  214  covered 
program  on  June  19, 1995; 

(ii)  The  family's  head  of  household  or 
spouse  has  eUgible  immigration  status 
as  described  in  paragraph  (b)(2)  of  this 
section;  and 

(iii)  The  fomily  does  not  include  any 
person  (who  does  not  have  eligible 


immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(3)  Temporary  deferral  of  termination 
of  assistance,  (i)  Eligibility  for  this  type 
of  assistance.  If  a  mixed  family  qualifies 
for  prorated  assistance  (and  does  not 
qualify  for  continued  assistance),  but 
decides  not  to  accept  prorated 
assistance,  or  if  a  family  has  no 
.members  with  eUgible  immigration 
status,  the  family  may  be  eUgible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  emd  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  a^ordable  housing  is 
used  in  the  context  of  transition  of  .in 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  cem  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utiUUes,  plus  25 
percent. 

(ii)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  jperiod  of  three 
years. 

(iii)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
IHA  must  inform  the  family  of  its 
ineligibiUty  for  financial  assistance  and 
offer  the  family  information  concerning, 
and  referrals  to  assist  in  finding,  other 
affordable  housing. 

(iv)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  IHA  must: 

(A)  Make  a  determination  of  the 
availabiUty  of  affordable  housing  of 
appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
will  demonstrate  an  inadequate  supply 
of  affordable  housing  for  the  area  in 
which  the  project  is  located,  the 
consolidated  plan  (if  appUcable,  as 
described  in  24  CFR  part  91),  the  IHA's 
ovm  knowledge  of  the  availabiUty  of 
affordable  housing,  and  on  evidence  of 
the  tenant  family's  efforts  to  locate  such 
housing;  and 

(B)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period. 


that  termination  will  be  deferred  again 
{provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(C)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
avarlable. 

(v)  Option  to  select  proration  of 
assistance  at  end  of  deferral  period.  A 
family  who  is  eligible  for,  and  receives 
temporary  deferral  of  termination  of 
assistance,  may  request,  and  the  IHA 
shall  provide,  proration  of  assistance  at 
the  end  of  the  deferral  period  if  the 
family  has  made  a  good  faith  effort 
during  the  deferral  period  to  locate 
other  affordable  housing. 

(vi)  Notification  of  decision  on  family 
preservation  assistance.  An  IHA  shall 
notify  the  family  of  its  decision 
concerning  the  family's  quaUfication  for 
assistance  imder  this  section.  If  the 
family  is  ineUgible  foi  assistance  under 
this  section,  the  notification  shall  slate 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  famiUes,  the 
notice  also  shall  inform  the  tenant 
family  of  any  appeal  rights. 

(s)  Proration  of  assistance.  (1) 
Applicability.  This  section  appUes  to  a 
mixed  family  other  than  a  family 
receiving  continued  assistance  imder 
paragraph  (r)(2)  of  this  section,  or  other 
than  a  family  who  is  eligible  for  and 
requests  temporary  deferral  of 
termination  of  assistance  under 
paragraph  (r)(3)  of  this  section.  The  IHA 
must  provide  an  eligible  mixed  family 
prorated  assistance  if  the  family  request 
prorated  assistance. 

(2)  Method  of  prorating  assistance. 
The  IHA  shall  prorate  the  family's  ; 

assistance  by: 

(i)  Step  1.  Determining  total  tenant 
payment  in  accordance  with  §  950.325 
(annual  income  includes  income  of  aU 
family  members,  including  any  family 
member  who  has  not  established 
eUgible  immigration  status). 

(ii)  Step  2.  Subtracting  the  total  tenant 
payment  from  a  HUD-suppUed  "Indian 
housing  maximum  rent"  appUcable  to 
the  unit  or  the  housing  authority. 
("Indian  housing  maximimi  rent"  shaU 
be  determined  by  HUD  using  the  95th 
percentile  rent  for  the  housing 
authority.)  The  result  is  the  maximum 
subsidy  for  which  the  family  could 
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qualify  if  all  members  were  eligible 
("family  maximum  subsidy"). 

(iii)  Step  3.  Dividing  tb«  family 
maximum  subsidy  by  the  number  of 
persons  in  the  family  (all  persons)  to 
determine  the  maximum  subsidy  per 
each  family  member  who  has 
citizenship  or  ehgible  immigration 
status  ("eligible  ^mily  member").  The 
subsidy  per  ehgible  family  member  is 
the  "member  maximum  subsidy". 

(iv)  Step  4.  Multiplying  the  member 
maximum  subsidy  by  the  number  of 
family  members  who  have  citizenship 
or  eligible  immigration  status  ("eligible 
family  members"). 

(v)  Step  5.  The  product  of  steps  1 
through  4,  as  set  forth  in  paragraph 
(s)(2)  of  this  section  is  the  amount  of 
subsidy  for  which  the  family  is  eligible 
("ehgible  subsidy").  The  family's  rent  is 
the  "public  housing  maximum  rent" 
minus  the  amount  of  the  eligible 
subsidy. 

(t)  Prohibition  of  assistance  to 
noncitizen  students.  (1)  General.  The 
provisions  of  this  section  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (t)(2)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (t)(3)  of  this  section. 

{2)  Noncitizen  student.  For  purposes 
of  this  part,  a  noncitizen  student  is 
defined  as  a  noncitizen  who: 

(i)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(ii)  Is  a  bona  6de  student  qualified  to 
pursue  a  full  course  of  study;  and 

(iii)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
estabhshed  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  designated 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(3)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 
noncitizen  student  as  described  in 
paragraph  (t )( 1 )  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 


student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

(u)  Protection  from  liability  for  IHAs, 
State,  Tribal,  and  local  government 
agencies  and  officials.  (1)  Protection 
from  liability  for  IHAs.  HUD  virill  not 
take  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action 
against  an  IHA  with  respect  to  any  error 
in  its  determination  of  eligibility  for 
assistance  based  on  citizenship  or 
immigration  status: 

(i)  If  the  IHA  established  eligibihty 
based  upon  verification  of  eligible 
immigration  status  through  the 
verification  system  described  in 
paragraph  (1)  of  this  section; 

(ii)  Because  the  IHA  was  required  to 
provide  an  opportimity  for  the  applicant 
or  family  to  submit  evidence  in 
accordance  with  paragraphs  (h)  and  (i) 
of  this  section; 

(iii)  Because  the  IHA  was  reqmred  to 
wait  for  completion  of  INS  verification 
of  inmiigration  status  in  accordance 
with  paragraph  (1)  of  this  section; 

(iv)  Because  the  IHA  was  required  to 
wait  for  completion  of  the  INS  appeal 
process  provided  in  accordance  with 
paragraph  (n)  of  this  section;  or 

(v)  Because  the  IHA  was  required  to 
provide  an  informal  hearing  in 
accordance  with  paragraph  (o)  of  this 
section. 

(2)  Protection  from  liability  for  State. 
Tribal  and  local  government  agencies 
and  officials.  State,  Tribal,  and  local 
government  agencies  and  officials  shall 
not  be  hable  for  the  design  or 
implementation  of  the  verification 
system  described  in  paragraph  (1)  of  this 
section  and  the  IHA  informal  hearing 
provided  under  paragraph  (o)  of  this 
section,  so  long  as  the  implementation 
by  the  State,  Tribal,  or  local  government 
agency  or  official  is  in  accordance  with 
prescribed  HUD  rules  and  requirements. 

§  950.31  S    Initial  detennlnation,  ver iflcatkxi, 
and  reexamination  o(  family  Income  and 
compositton. 

(a)  Income,  family  composition,  and 
eligibility.  The  !HA  is  responsible  for 
determination  of  annual  income  and 
adjusted  income,  for  determination  of 
ehgibility  for  admission  and  total  tenant 
payment  or  homebuyer  required 
monthly  payment;  and  for 
reexamination  of  family  income  and 
composition  at  least  annually  for  all 
tenants  and  homebuyers.  The  "effiective 
date"  of  an  examination  or 
reexamination  refers  to: 


(1 )  In  the  case  of  an  examination  for 
admission,  the  effective  date  of  initial 
occupancy;  and 

(2)  In  the  case  of  a  reexamination  of 
an  existing  tenant  or  homebuyer.  the 
effective  date  of  any  change  in  tenant 
payment  or  required  monthly  payment 
resulting  from  the  reexamination. 

(3)  If  there  is  no  change,  the  effective 
date  is  the  date  a  change  would  have 
taken  place  if  the  reexamination  had 
resulted  in  a  change  in  payment. 

(b)  Verification.  As  a  condition  of 
admission  to,  or  continued  occupancy 
of,  any  assisted  unit,  the  IHA  shall 
require  the  family  head  and  other  such 
family  members  as  it  designates  to 
execute  a  HUD-approved  release  and 
consent  form  (including  any  release  and 
consent  as  required  under  24  CFR  part 
760)  authorizing  any  depository  or 
private  source  of  income,  or  any 
Federal.  State,  or  local  agency,  to 
furnish  or  release  to  the  IHA  and  to 
HUD  such  information  as  the  IHA  or 
HUD  determines  to  be  necessary.  The 
IHA  also  shall  require  the  family  to 
submit  directly  the  documentation 
determined  to  be  necessary,  including 
any  information  required  under  24  CFR 
part  750.  Information  or  documentation 
shall  be  determined  to  be  necessary  if  it 
is  required  for  purposes  of  determining 
or  auditing  a  family's  eligibility  to 
receive  housing  assistance;  for 
determining  the  family's  adjusted 
income,  tenant  rent,  or  required 
monthly  payment;  for  verifying  related 
information;  or  for  monitoring 
compliance  with  equal  opportunity 
requirements.  The  use  or  disclosure  of 
information  obtained  bom  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  ^all  be  hmited  to 
purposes  directly  connected  with 
administration  of  this  part  or  an 
application  for  assistance. 

(c)  Rent  and  homebuyer  payment 
adjustments.  After  consultation  with  the 
family  and  upon  verification  of  the 
information,  the  IHA  shall  make 
appropriate  adjustments  in  the  rent  or 
homebuyer  payment  amount.  The 
tenant  or  homebuyer  shall  comply  with 
the  IHA's  policy  regarding  required 
interim  reporting  of  changes  in  the 
family's  income. 

(d)  Implementation  of  verification  of 
citizenship  or  eligible  immigration 
status.  The  IHA  shall  follow  the 
procedures  required  by  §950.310  for 
determining  citizenship  or  eligible 
immigration  status  before  initial 
occupancy,  and,  for  tenants  admitted 
before  June  19, 1995,  at  the  first 
reexamination  of  family  income  and 
composition  after  that  date.  Thereafter, 
at  the  annual  reexaminations  of  family 
income  and  composition,  the  IHA  shall 


follow  the  requirements  of  §  950.310 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member.  The  family  shall  comply  with 
the  IHA's  poUcy  regarding  required 
interim  reporting  of  changes  in  the 
family's  income  and  composition.  If  the 
IHA  is  informed  bf  a  change  in  the 
family  income  or  other  circumstances 
between  regularly  scheduled 
reexaminations,  the  IHA.  upon 
consultation  with  the  family  and 
verification  of  the  information,  shall 
nromptly  make  any  adjustments 
appropriate  in  the  rent  or  Homebuyer 
payment  amount  or  take  appropriate 
action  concerning  the  addition  of  a 
family  meml)er  who  is  a  noncitizen  with 
ineligible  immigration  status, 
(e)  See  24  CFR  part  908  for 
requirements  for  transmission  of  data  to 
HL'D. 

§  950.320    Oetermination  of  rents  and 
homet>uyer  payments. 

(a)  Rental  and  Turnkey  III  projects. 
The  amount  of  rent  required  of  a  tenant 
in  a  rental  project  or  the  Turnkey  III 
homebuyer  payment  amount  for  a 
homebuyer  in  a  Turnkey  III  project  for 
Turnkey  III  contracts  executed  after 
August  1,  1982,  shall  be  equal  to  the 
total  tenant  payment  as  determined  in 
accordance  with  §950.325.  For  Turnkey 
III  contracts  executed  on  or  before 
August  1, 1982,  the  Turnkey  III 
homebuyer  payment  is  determined  in 
accordance  with  the  contract.  If  the 
utility  allowance  exceeds  the  rent  or 
required  monthly  payment,  the  IHA  will 
pay  the  utility  reimbursement  as 
provided  in  §  950.325(b).  In  the  case  of 

a  Turnkey  III  homebuyer,  payment  of  a 
utility  reimbursement  may  affect  the 
IHA's  evfduation  of  the  Turnkey  III 
homebuyer's  homeownership  potential. 
(See  §  950.529  regarding  loss  of 
homeownership  potential  and  §950.523 
regarding  funds  to  cover  such 
reimbursements.) 

(b)  MH  projects  The  amount  of  the 
required  monthly  payment  for  a 
homebuyer  in  an  MH  project  is 
determined  in  accordance  with  subpart 
E  of  this  part. 

§  950.325    Total  tenant  payment — Rental 
and  Turnkey  III  programs. 

(a)  Total  tenant  payment.  Total  tenant 
payment  shall  be  the  highest  of  the 
following,  rounded  to  the  nearest  dollar: 

(1)  30  percent  of  monthly  adjusted 
income; 

(2)  10  percent  of  monthly  income;  or 

(3)  If  the  family  receives  welfare 
assistance  fi-om  a  public  agency  and  a 
part  of  such  payments,  adjust^  in 
accordance  with  the  family's  actual 
housing  costs,  is  specifically  designated 


by  such  agency  to  meet  the  family's 
housing  costs,  the  monthly  portion  of 
such  payments  that  is  so  designated.  If 
the  family's  welfare  assistance  is  ratably 
reduced  from  the  standard  of  need  by 
applying  a  percentage,  the  amount 
calculated  under  paragraph  (a)(3)  of  this 
section  shall  be  the  amount  resulting 
from  one  application  of  the  percentage. 

(b)  Utility  reimbursement.  If  the  utility 
allowance  exceeds  the  total  tenant 
payment,  the  difference  (the  utility 
reimbursement)  shall  be  due  to  the 
family.  If  the  utility  company  consents, 
an  IHA  may,  at  its  discretion,  pay  the 
utility  reimbursement  directly  to  the 
utility  company 

§  950.335    Rent  and  hometMiyer  payment 
collection  poHcy. 

Each  IHA  shall  establish  and  adopt, 
and  use  its  best  efforts  to  obtain 
compliance  with,  written  policies 
sufficient  to  assure  the  prompt  payment 
and  collection  of  rent  and  homebuyer 
payments.  A  copy  of  the  written  policies 
shall  be  posted  prominently  in  the  IHA 
office  and  shall  be  provided  upon 
request  Such  poUcies  shall  be  in 
accordance  with  the  ACC  and  HUD 
statutory  and  regulatory  requirements. 

§  950.340    Grievance  procedures  and 
leases. 

(a)  Grievance  procedures.  (1)  General. 
Each  IHA  shall  adopt  grievance 
procedures  that  are  appropriate  to  local 
circumstances.  These  procedures  shall 
comply  with  the  Indian  Civil  Rights  Act. 
if  applicable,  and  section  6(k)  of  the  Act. 
as  applicable,  and  shall  assure  that 
tenants  and  homebuyers  will: 

(i)  Be  advised  of  the  specific  grounds 
of  any  proposed  adverse  action  by  the 
IHA; 

(ii)  Have  an  opportunity  for  a  hearing 
before  an  impartial  party  upon  timely 
request; 

(iii)  Have  a  reasonable  opportunity  to 
examine  any  documents,  records,  or 
regulations  related  to  the  proposed 
action  before  the  hearing  (or  trial  in 
court); 

(iv)  Be  entitled  to  be  represented  by 
another  person  of  their  choice  at  any 
hearing; 

(v)  Be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  their  behalf;  and 

(vi)  Be  entitled  to  receive  a  written 
decision  by  the  IHA  on  the  proposed 
action. 

(2)  Expedited  grievance  procedure. 
An  IHA  may  estabUsh  an  expedited 
grievance  procedure  for  emy  grievance 
concerning  a  termination  of  tenancy  or 
eviction  that  involves: 

(i)  Any  criminal  activity  that  threatens 
the  health,  safety,  or  right  to  peaceful 


enjoyment  of  the  Indian  housing 
development  by  other  residents  or 
employees  of  the  IHA;  or 

(ii)  Any  drug-related  criminal  activity 
on  or  near  the  premises. 

(3)  Exclusion  of  certain  grievances,  (i) 
General.  An  IHA  may  pursue 
termination  of  tenancy  or  eviction 
without  offering  a  grievance  procedure 
if  the  termination  or  eviction  is  based  on 
one  of  the  grounds  stated  in  paragraph 
(a)(2)  of  this  section,  so  long  as 
applicable  tribal  or  State  law  requires 
that,  before  eviction,  a  tenant  (including 
a  homebuyer  under  a  homeownership 
agreement)  be  given  a  hearing  in  court, 
and  HUD  has  determined  that  the  tribal 
or  State  procedures  provide  the  basic 
elements  of  due  process. 

(ii)  Basic  elements  of  due  process.  The 
elements  of  due  process  against  which 
the  jurisdiction's  procedures  are 
measured  by  HUD  are  the  following: 

(A)  Adequate  notice  to  the  tenant  of 
the  grounds  for  terminating  the  tenancy' 
and  for  eviction; 

(B)  Right  of  the  tenant  to  be 
represented  by  counsel; 

(C)  Opportunity  for  the  tenant  to 
refute  the  evidence  presented  by  the 
IHA,  including  the  right  to  confront  and 
cross-examine  witnesses  and  to  present 
any  affirmative  legal  or  equitable 
defense  that  the  tenant  might  have;  and 

(D)  A  decision  on  the  merits. 

(4)  Notice  to  post  office  of  certain 
evictions.  When  an  IHA  evicts  an 
individual  or  family  bom  a  dwelfing 
unit  for  engaging  in  criminal  activity, 
including  drug-related  criminal  activity, 
the  IHA  shall  notify  the  local  post  office 
serving  that  dwelling  unit  that  the 
evicted  individual  or  family  is  no  longer 
residing  in  the  dwelling  unit  (so  that  the 
post  office  will  terminate  delivery  of 
mail  for  such  persons  at  the  unit,  and 
that  such  persons  will  not  return  to  the 
unit  to  pick  up  mail). 

(5)  Notice  of  procedures.  A  copy  of 
the  grievance  procedures  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  any  tenant,  homebuyer. 
or  applicant  upon  request 

(b)  Leases.  Each  IHA  shall  use  leases 
that: 

(1)  Do  not  contain  unreasonable  terms 
and  conditions; 

(2)  Obligate  the  IHA  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition; 

(3)  Require  the  IHA  to  give  adequate 
written  notice  of  termination  of  the 
lease  that  shall  not  be  less  than — 

(i)  A  reasonable  time,  but  not  to 
exceed  30  days,  when  the  health  or 
safety  of  other  tenants  or  IHA  employees 
is  threatened; 

(ii)  Fourteen  days  in  the  case  of 
nonpayment  of  rent;  and 
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(iii)  Thirty  days  in  any  other  case: 

(4)  Require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  serious 
or  repeated  violation  of  the  terms  or 
conditions  of  the  lease  or  for  other  good 
cause; 

(5)  Provide  that  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  tenants,  or  any  drug-related 
criminal  activity  on  or  near  the 
premises,  engaged  in  by  an  Indian 
housing  tenant,  any  member  of  the 
tenant's  household,  or  any  guest  or 
other  person  under  the  tenant's  control, 
shall  be  cause  for  termination  of 
tenancy.  For  purposes  of  this  section, 
the  term  "drug-related  criminal 
activity"  means  the  illegal  manufacture, 
sale,  distribution,  use.  or  possession 
with  intent  to  manufacture,  sell, 
distribute,  or  use.  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802));  and 

(6)  Specify  that  with  respect  to  any 
notice  of  termination  of  tenancy  or 
eviction,  notwithstanding  any 
applicable  tribal  or  State  law.  an  Indian 
housing  tenant  shall  be  informed  of  the 
opportunity,  before  any  hearing  or  trial, 
to  examine  any  relevant  documents, 
records,  or  regulations  directly  related 
to  the  termination  or  eviction. 

§  950.345    Maintenance  and  Improvements. 

(a)  General.  Each  IHA  shall  adopt 
written  policies  to  assure  full 
performance  of  the  respective 
maintenance  responsibilities  of  the  IHA 
and  tenants.  A  copy  of  such  policies 
shall  be  posted  prominently  in  the  IHA 
office,  and  shall  be  provided  to  an 
applicant  or  tenant  upon  entry  into  the 
program  and  upon  request. 

(b)  Provisions  for  rental  projects.  For 
rental  projects,  the  maintenance  policies 
shall  contain  provisions  on  at  least  the 
following  subjects: 

(i)  The  responsibilities  of  tenants  for 
normal  care  and  maintenance  of  their 
dwelling  units,  and  of  the  common 
property,  if  any; 

(ii)  Procedures  for  handling 
maintenance  service  requests  from 
tenants; 

(iii)  Procedures  for  IHA  inspections  of 
dwelling  units  and  common  property; 

(iv)  Special  arrangements,  if  any,  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 

(v)  Procedures  for  charging  tenants  for 
damages  for  which  they  are  responsible. 

§950.346    Fire  safety. 

(a)  Applicability.  This  section  applies 
to  all  IHA-owned  or  leased  housing, 
including  Mutual  Help  and  Turnkey  III. 

(b)  Smoke  detectors.  (1)  After  October 
30,  1992,  each  unit  shall  be  equipped 


with  at  least  one  battery-operated  or 
hard-wired  smoke  detector,  or  such 
greater  number  as  may  be  required  by 
applicable  State,  local,  or  tribal  codes, 
in  working  condition,  on  each  level  of 
the  unit.  In  units  occupied  by  hearing- 
impaired  residents,  smoke  detectors 
shall  be  hard-wired. 

(2)  After  October  30,  1992,  the  pubHc 
areas  of  all  housing  covered  by  this 
section  shall  be  equipped  with  a 
sufficient  number,  but  not  less  than  one 
for  each  area,  of  battery-operated  or 
hard-wired  smoke  detectors  to  serve  as 
adequate  warning  of  fire.  Public  areas 
include,  but  are  not  Umited  to,  laundry 
rooms,  community  rooms,  day  care 
centers,  hallways,  stairwells,  and  other 
common  areas. 

(3)  The  smoke  detector  for  each 
individual  unit  shall  be  located,  to  the 
extent  practicable,  in  a  hallway  adjacent 
to  the  bedroom  or  bedrooms.  In  units 
occupied  by  hearing-impaired  residents, 
hard-wired  smoke  detectors  shall  be 
connected  to  an  alarm  system  designed 
for  hearing-impaired  persons  and 
installed  in  the  bedroom  or  bedrooms 
occupied  by  the  hearing-impaired 
residents.  Individual  units  that  are 
jointly  occupied  by  both  hearing  and 
hearing-impaired  residents  shall  be 
equipp)ed  with  both  audible  and  visual 
types  of  alarm  devices. 

(4)  If  needed,  battery-operated  smoke 
detectors,  except  in  units  occupied  by 
hearing-impaired  residents,  may  be 
installed  as  a  temporary  measure  where 
no  detectors  are  present  in  a  unit. 
Temporary  battery-operated  smoke 
detectors  shall  be  replaced  with  hard- 
wired electric  smoke  detectors  in  the 
normal  course  of  an  IHA's  plarmed 
CIAP  or  CGP  program  to  meet  the  HUD 
Modernization  Standards  of  applicable 
State,  local,  or  tribal  codes,  whichever 
standard  is  stricter.  Smoke  detectors  for 
units  occupied  by  hearing-impaired 
residents  shall  be  installed  in 
accordance  with  the  acceptability 
criteria  in  paragraph  (b)(3)  of  this 
section. 

(5)  IHAs  shall  use  operating  funds  to 
provide  battery-operated  smoke 
detectors  in  units  that  do  not  have  any 
smoke  detectors  in  place.  If  operating 
funds  or  reserves  are  insufficient  to 
accomplish  this,  IHAs  may  apply  for 
emergency  CIAP  funding.  IHAs  may 
apply  for  CIAP  or  CGP  funds  to  replace 
battery-operated  smoke  detectors  with 
hard-wired  smoke  detectors  in  the 
normal  course  of  a  planned 
modernization  program. 

§  950.360    IHA  employnr>ent  practices. 

(a)  Indian  preference.  Each  IHA  shall 
adopt  written  policies  with  respect  to 
the  IHA's  own  employment  practices, 


which  shall  be  in  compliance  with  its 
obligations  under  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U  S.C. 
450e(b)),  and  E.O.  11246  (3  CFR,  1964- 
65  comp.,  p.  339),  as  amended  by  E.O. 
11375  (3  CFR,  1966-70  comp.,  p'.  684). 
as  apphcable.  A  copy  of  these  policies 
shall  be  posted  in  the  IHA  office.  (Title 
VII  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000e),  as  amended,  which 
prohibits  discrimination  in  employment 
by  making  it  unlawful  for  employers  to 
engage  in  certain  discriminatory 
practices,  excludes  Indian  tribeis  from 
the  nondiscrimination  requirements  of 
Title  VII.  See  also  §950.1 75(c).) 

(b)  Wage  rates.  See  §  950.120  (c)  and 
(d)  with  respect  to  the  wage  rates 
applicable  to  IHA  employees. 

Subpart  E— Mutual  Help 
Homeownership  Opportunity  Program 

§  950.401    Scope  and  applicability. 

(a)  Scope.  This  subpart  sets  forth  the 
requirements  for  the  Mutual  Help  (MH) 
Homeownership  Opportunity  Program. 
For  any  matter  not  covered  in  this 
subpart,  see  other  subparts  contained  in 
this  part.  Projects  developed  under  the 
Self-Help  development  method  shall 
comply  with  the  requirements  of 
subparts  E  and  F  of  this  part. 

(b)  Applicability.  The  provisions  of 
this  subpart  are  applicable  to  all  MH 
projects  placed  under  ACC  on  or  after 
March  9,  1976,  and  to  projects 
converted  in  accordance  with 
§§950.455  or  950.503. 

§950.416    Selection  of  MH  tiomebuyers. 

(a)  Admission  policies.  (1)  Low- 
income  families.  An  IHA's  written 
admission  policies  for  the  MH  program, 
adopted  in  accordance  with  §950.301. 
shall  limit  admission  to  low-income 
families. 

(i)  An  IHA  may  provide  for  admission 
of  applicants  whose  family  income 
exceeds  the  levels  established  for  low- 
income  families  if  the  IHA  demonstrates 
to  HUD's  satisfaction  that  there  is  a  need 
to  house  such  families  that  cannot 
reasonably  be  met  except  under  this 
program. 

(ii)  The  number  of  dwelling  units  in 
any  project  assisted  under  the  MH 
program  that  may  be  occupied  by  or 
reserved  for  families  whose  incomes 
exceed  the  levels  established  for  low- 
income  families  (i.e.,  applicants 
admitted  under  paragraph  (a)(l)(i)  of 
this  section)  may  not  exceed  whichever 
of  the  following  is  higher: 

(A)  Ten  percent  of  the  dwelling  units 
in  the  project;  or 

(B)  Five  dwelling  units. 

(2)  An  IHA  may  establish  criteria  in 
its  Admissions  and  Occupancy  Policy 


for  admission  of  a  non-Indian  applicant 
in  circumstances  where  the  IHA 
determines  the  presence  of  the  family  is 
essential  to  the  well-being  of  Indian 
families  and  the  need  for  housing  for  the 
family  cannot  reasonably  be  met  except 
under  this  program. 

(3)  Different  standards  for  MH 
program.  The  IHA's  admission  policies 
for  MH  projects  should  be  different  from 
those  for  its  rental  or  Turnkey  III 
projects.  The  policies  for  the  MH 
program  should  provide  standards  for 
determining  a  horaebuyer's: 

(i)  Ability  to  provide  maintenaace  for 
the  unit; 

(ii)  Potential  for  maintaining  at  least 
the  current  income  level; 

(iii)  Successor  to  a  unit  at  the  time  of 
an  "event  "  ("event"  should  also  be 
defined  by  the  IHA  in  its  policy;  see 
§  950.449(a));  and 

(iv)  Initial  purchase  price  and  the 
purchase  price  for  a  subsequent 
horaebuyer. 

(b)  Ability  to  meet  homebuyer 
obligations.  A  family  shall  not  be 
selected  for  MH  housing  unless,  in 
addition  to  meeting  the  income  limits 
and  other  requirements  for  admission 
(see  §  950.301).  the  family  is  able  and 
willing  to  meet  all  obligations  of  an 
Mutual  Help  and  Occupancy  (MHO) 
Agreement,  including  the  obligations  to 
perform  or  provide  the  required 
maintenance,  to  provide  the  required 
MH  Contribution,  and  to  pay  for  utilities 
and  the  administration  charge. 

(c)  MH  waiting  list.  (1)  Families  who 
wish  to  be  considered  for  MH  housing 
shall  apply  specifically  for  such 
housing.  A  family  on  any  other  IHA 
waiting  list,  or  a  tenant  in  a  rental 
prrijcct  of  the  IHA.  shall  also  submit  an 
application  in  order  to  be  considered  for 
an  MHproject; and 

(2)  The  IHA  shall  maintain  a  waiting 
list,  separate  from  any  other  IHA 
waiting  list,  of  families  that  have 
applied  for  MH  housing  and  meet  the 
admission  requirements.  The  IHA  shall 
maintain  an  MH  waiting  list  in 
accordance  with  requirements 
prescribed  by  HUD  and  shall  make 
selections  in  the  order  in  which  they 
appear  on  the  HsL 

(d)  Making  the  selections.  Within  30 
days  after  HUD  approval  of  the 
application  for  a  project,  the  IHA  shall 
proceed  with  preliminary  selection  of  as 
many  homebuyers  as  there  are  homes  in 
the  project.  Preliminary  selection  of 
homebuyers  shall  be  made  from  the  MH 
waiting  list  in  accordance  with  the  date 
of  application;  qualification  for  a 
Federal  preferences,  ranking 
preferences,  and  lojal  preferences,  in 
accordance  with  §§  950.303  through 
950.307;  other  pertinent  factors  under 


the  IHA's  admissions  policies 
established  in  accordance  with 
§  950.301;  and  24  CFR  part  750.  Final 
selection  of  a  homebuyer  will  be  made 
only  after  the  site  for  that  homebuyer 
has  received  final  site  approval,  and  the 
form  of  MH  contribution  has  been 
determined. 

(e)  Principal  residence.  A  condition 
for  selection  as  a  homebuyer  is  that  the 
family  agrees  to  use  the  home  as  their 
principal  residence  during  the  tenn  of 
the  MHO  Agreement.  Ownership  or  use 
of  an  additional  residence  that  is  decent, 
safe,  and  sanitary  at  the  time  of 
occupancy  or  acquisition  during 
occupancy  would  disqualify  a  family 
from  the  MH  program.  However,  there 
are  two  situations  that  do  not  violate  the 
principal  residence  requirement.  First, 
owTiership  or  use  of  a  secondary  home 
that  is  necessary  for  the  family  s 
livelihood  or  for  cultural  preser\'ation. 
as  solely  determined  by  the  IHA  and 
described  in  the  IHA's  admission  and 
occupancy  policy,  is  acceptable. 
Second,  a  family's  temporary  absence 
from  its  MH  home,  and  related 
subleasing  of  it,  is  acceptable  if  it  is 
done  for  reasons  and  time  periods 
prescribed  in  the  IHA's  admission  and 
occupancy  policy. 

(f)  Notification  of  applicants.  The  IHA 
shall  give  families  prompt  written 
notice  of  selection  for  a  MH  home. 

§950.419    MH  conMbution. 

(a)  Amount  and  form  of  contribution 
As  a  condition  of  occupancy,  the  MH 
homebuyer  will  be  required  to  provide 
an  MH  contribution.  Contributions  other 
than  labor  may  be  made  by  an  Indian 
tribe  on  behalf  of  a  family. 

(1)  The  value  of  the  contribution  shall 
not  l>e  less  than  $1500. 

(2)  The  MH  contribution  may  consist 
of  land,  labor,  cash,  materials, 
equipment,  or  any  combination  thereof. 
Land  contributed  to  satisf>'  this 
requirement  shall  be  owned  in  fee 
simple  by  the  homebuyer  or  shall  be 
assigned  or  allotted  to  the  homebuyer 
for  his  or  her  use  before  application  for 
an  MH  unit.  Contributions  of  land 
donated  by  another  person  on  behalf  of 
the  homebuyer  v>rill  satisfy  the 
requirement  for  an  MH  contribution.  A 
homebuyer  may  provide  cash  to  satisfy 
the  MH  contribnition  requirement  where 
the  cash  is  used  for  the  purchase  of 
land,  labor,  materials,  or  equipment  for 
the  homebuyer's  home. 

(3)  The  amount  of  credit  for  an  MH 
contribution  in  the  case  of  land,  labor, 
materials,  or  equipment  shall  be  based 
upon  the  maricet  value  at  the  time  of  the 
contribution.  In  the  case  of  labor, 
materials,  or  equipment,  market  value 
shall  be  determined  bv  the  contractor 


and  the  IHA.  In  the  case  of  land,  market 
value  shall  be  determined  by  the  IHA. 
(See  §  950.245).  The  use  of  labor, 
materials,  or  equipment  as  MH 
contributions  shall  be  reflected  by  a 
reduction  in  the  Total  Contract  Price 
stated  in  the  Construction  Contract. 

(b)  Execution  of  Agreements.  For 
projects  other  than  Self-Help 
development  projects,  MHO  Agreements 
should  be  signed  for  all  units  before 
execution  of  the  construction  contract 
for  the  project.  Land  leases  for  trust  land 
shall  be  signed  and  approved  by  BIA 
before  construction  start. 

(c)  Total  contribution  to  be  furnished 
before  occupancy.  The  homebuyer 
cannot  occupy  the  unit  until  the  entire 
MH  contribution  is  provided  to  the  IHA. 
If  the  homebuyer  is  unable  or  unwilling 
to  provide  the  MH  contribution  before 
occupancy  of  the  project,  the  MHO 
Agreement  for  the  homebuyer  shall  be 
terminated  and  the  IHA  shall  select  a 
substitute  homebuyer  from  its  waiting 
list. 

(d)  MH  contribution  in  event  of 
substitution  of  homebuyer.  If  an  MHO 
Agreement  is  terminated  and  a 
substitute  homebuyer  is  selected,  the 
amount  of  MH  contribution  to  be 
provided  by  the  substitute  homebuyer 
shall  be  in  accordance  with  paragraph 
(a)  of  this  section.  The  substitute 
hom^uyer  may  not  occupy  the  unit 
until  the  complete  MH  contribution  has 
been  made. 

(e)  Disposition  of  contribution.  If  an 
MHO  Agreement  is  terminated  by  the 
IHA  or  the  hom^uyer  before  the  date  of 
occupancy,  the  homeBuyer  may  receive 
reimbursement  of  the  value  of  the  MH 
contribution  made  plus  other  amounts 
contributed  by  the  homebuyer,  in 
accordance  with  §  950.446. 

§  950.422    Commencement  of  occupancy. 

(a)  Notice.  (1)  Upon  acceptance  of  the 
home  by  the  IHA  from  the  contractor, 
the  IHA  shall  determine  whether  the 
homebuyer  has  met  all  requirements  for 
occupancy,  including  satisfactiop  in  full 
of  the  MH  contribution,  and  fulfillment 
of  mandatory  homebuyer  counseling 
requirements.  (See  §  950.453.)  The  IHA 
shall  notify  the  homebuyer  in  writing 
that  the  home  is  available  for  occupanc^- 
as  of  a  date  specified  in  the  notice. 

(2)  If  the  IHA  determines  that  the 
homebuyer  has  not  met  any  of  the  other 
conditions  for  occupancy*  by  the  date  of 
occupancy,  the  IHA  shall  send  the 
homebuyer  a  notice  in  writing.  This 
notice  shall  specify  the  date  by  which 
ail  requirements  shall  be  satisfied  and 
shall  advise  the  homebuyer  that  the 
MHO  Agreement  will  be  terminated  and 
a  substitute  homebuyer  selected  for  the 
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unit  if  the  requirements  are  not 
satisHed. 

(b)  Credits  to  MH  accounts  and 
resen-es.  Promptly  after  the  date  of 
occupancy,  the  IHA  shall  credit  the 
amount  of  the  MH  contribution  to  the 
homebuyer's  accounts  and  reserves  in 
Accordance  with  §950.437  and  shall 
give  the  homebuyer  a  statement  of  the 
amounts  so  credited. 

§950.425    Inspections,  responsibility  for 
Items  covered  by  warranty. 

(a)  Inspection  before  move-in  and 
identification  of  warranties.  (1)  To 
establish  a  record  of  the  condition  of  the 
home  on  the  date  of  occupancy,  the  IHA 
shall  include  the  homebuyer  in  all 
inspection  activities  (See  §950.270). 

(2)  Within  30  days  of  commencement 
of  occupancy  of  each  home,  the  IHA 
shall  furnish  the  homebuyer  with  a  list 
of  applicable  contractors', 
manufacturers',  and  suppliers' 
warranties,  indicating  the  items  covered 
and  the  periods  of  the  warranties,  and 
stating  the  homebuyer's  responsibility 
for  notifying  the  IHA  of  any  deficiencies 
that  would  be  covered  under  the 
warranties. 

fb)  Inspections  during  contractors' 
warranty  periods,  responsibility  for 
items  covered  by  contractors', 
manufacturers',  or  suppliers' 
warranties.  It  is  the  responsibility  of  the 
homebuyer  during  the  period  of  the 
applicable  warranties,  to  promptly 
inform  the  IHA  in  writing  of  any 
deficiencies  arising  during  the  warranty 
period  (including  manufacturers'  and 
suppliers'  warranties)  so  that  the  IHA 
may  enforce  any  Tights  under  the 
applicable  warranties.  If  a  homebuyer 
fails  to  furnish  such  a  written  report  in 
time,  and  the  IHA  is  subsequently 
unable  to  obtain  redress  under  the 
warranty,  correction  of  the  deficiency 
shall  be  the  responsibility  of  the 
homebuyer. 

(c)  Inspection  upon  termination  of 
Agreement.  If  the  MHO  Agreement  is 
terminated  for  any  reason  after 
commencement  of  occupancy,  the  IHA 
shall  inspect  the  home  after  notifying 
the  homebuyer  of  the  time  for 
inspection  and  shall  give  the  homebuyer 
a  written  statement  of  the  cost  of  any 
maintenance  work  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant  (see  §950.446). 

(d)  Homebuyer  permission  for 
inspections:  participation  in 
inspections.  The  homebuyer  shall 
permit  the  IHA  to  inspect  the  home  at 
reasonable  hours  and  intervals  during 
the  period  of  the  MHO  Agreement  in 
accordance  with  rules  established  by  the 
IHA.  The  homebuyer  shall  be  notified  of 
me  opportunity  to  participate  in  the 


inspection  made  in  accordance  with  this 
section. 

§950.426    Hon>ebuyer  payments  before 
March  9, 1976. 

The  amount  of  the  required  monthly 
payment  for  a  homebuyer  in  an  MH 
project  placed  under  ACC  before  March 
9, 1976  is  determined  in  accordance 
with  the  MHO  Agreement  and 
provisions  of  §§950.315  and  950.102 
concerning  income.  UtiHty 
reimbursements  are  not  applicable  to 
the  Mutual  Help  program. 

5  950.427    Homebuyer  payn'>eots  for 
projects  under  ACC  on  or  after  March  9, 
1978. 

(a)  Establishment  of  payment.  (1) 
Each  homebuyer  shall  be  required  to 
make  a  monthly  payment  (required 
monthly  payment)  as  determined  by  the 
IHA.  The  minimum  required  monthly 
payment  shall  equal  the  administration 
charge. 

(2)  Subject  to  the  requirement  for 
payment  of  at  least  the  administration 
charge,  each  homebuyer  shall  pay  an 
amount  of  required  monthly  payment 
computed  by: 

(i)  Multiplying  adjusted  income 
(determined  in  accordance  with 
§  950.102)  by  a  s(>ecified  percentage. 
The  specific  percentage  shall  be  no  less 
than  15  percent  and  no  more  than  30 
percent,  as  determined  by  the  IHA:  and 

(ii)  Subtracting  from  that  amount  the 
utility  allowance  determined  for  the 
unit. 

(3)  The  IHA  shall  provide  that  the 
required  monthly  payment  may  not  be 
more  than  a  maximum  amount.  The 
maximum  shall  not  be  less  than  the  sum 
of: 

(i)  The  administration  charge;  and 
(ii)  The  monthly  debt  service  amount 

shown  on  the  homebuyer's  purchase 

price  schedule. 

(4)  If  the  required  monthly  payment 
exceeds  the  administration  charge,  the 
amount  of  the  excess  shall  be  credited 
to  the  homebuyer's  monthly  equity 
payments  account  (see  §  950  437(b)). 

(b)  Administration  charge.  The 
administration  charge  may  be  based  on 
differences  in  expenses  attributable  to 
different  sizes  or  types  of  units. 

(c)  Adjustments  in  the  amount  of  the 
required  monthly  payment.  (1)  After  the 
initial  determination  of  a  homebuyer's 
required  monthly  payment,  the  IHA 
shall  increase  or  decrease  the  amount  of 
such  payment  in  accordance  with  HUD 
regulations  to  reflect  changes  in 
adjusted  income  (pursuant  to  a 
reexamination  by  the  IHA  in  accordance 
with  §950.315),  adjustments  in  the 
administration  charge,  or  in  any  of  the 
other  factors  affecting  computation  of 


the  homebuyer's  required  monthly 
payment. 

(2)  In  order  to  accommodate  wide 
fluctuations  in  required  monthly 
payments  due  to  seasonal  conditions,  an 
IHA  may  agree  with  the  homebuyer  for 
payments  to  be  made  in  accordance 
with  a  seasonally  adjusted  schedule  that 
assures  full  payment  of  the  required 
amount  for  each  year. 

(d)  Homebuyer  payment  collection 
policy.  Each  IHA  shall  establish  and 
adopt  written  policies  to  obtain  prompt 
payment  and  collection  of  required 
homebuyer  payments.  A  copy  of  the 
poUcies  shall  be  posted  prominently  in 
the  IHA  office,  and  shall  be  provided  to 
a  homebuyer  upon  request. 

§950.428    Maintenance,  utilities,  and  use  of 
home. 

(a)  General.  Each  IHA  shall  establish 
and  adopt  written  policies  to  assure  fiill 
performance  of  the  respective 
maintenance  responsibilities  of  the  IHA 
and  homebuyers.  A  copy  of  such  written 
poUcies  shall  be  posted  prominently  in 
the  IHA  office,  and  shall  be  provided  to 
an  applicant  or  homebuyer  upon  entry 
into  the  program  and  upon  request. 

(b)  Provisions  for  K{H  projects.  The 
written  maintenance  policies  shall 
contain  provisions  on  at  least  the 
following  subjects: 

(1)  The  responsibilities  of  homebuyers 
for  maintenance  and  care  of  their 
dwelling  units  and  common  property; 

(2)  Procedures  for  providing  advice 
and  technical  assistance  to  homebuyers 
to  enable  them  to  meet  their 
maintenance  responsibilities; 

(3)  Procedures  for  IHA  inspections  of 
homes  and  common  property; 

(4)  Procedures  for  IHA  performance  of 
homebuyer  maintenance  responsibilities 
(if  homebuyers  fail  to  satisfy  such 
responsibilities),  including  procedures 
for  charging  the  homebuyer's  proper 
account  for  the  cost  thereof; 

(5)  Special  arrangements,  if  any.  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 

(6)  Procedures  for  charging 
homebuyers  for  damage  for  which  they 
are  responsible. 

(c)  IHA  responsibility  in  MH  projects. 
The  IHA  shall  enforce  the  provisions  of 
a  MHO  Agreement  for  homebuyer 
maintenance  of  the  home.  Failure  of  a 
homebuyer  to  meet  the  obligations  for 
maintenance  shall  not  relieve  the  IHA  of 
responsibility  in  this  respect.  The  IHA 
shall  conduct  a  complete  interior  and 
exterior  examination  of  each  home  on  a 
schedule  developed  by  the  IHA  that 
ensures  that  the  home  is  maintained  in 
decent,  safe,  and  sanitary  condition  and 
shall  furnish  a  copy  of  the  inspection 
report  to  the  homebuyer.  The  IHA  shall 


take  appropriate  action,  as  needed,  to 
remedy  conditions  shown  by  the 
inspection,  including  steps  to  assure 
performance  of  the  homebuyer's 
obligations  under  the  homebuyer's 
Agreement. 

(d)  Homebuyer  responsibility  in  MH 
program.  (1)  The  homebuyer  shall  be 
responsible  for  routine  and  nonroutine 
maintenance  of  the  home,  including  all 
repairs  and  replacements  (including 
those  resulting  from  damage  from  any 
cause).  The  IHA  shall  not  be  obligated 
to  pay  for  or  provide  any  maintenance 
of  the  home,  except  as  determined 
necessary  in  paragraph  (d)(2)  of  this 
section. 

(2)  Homebuyer's  failure  to  perform 
maintenance,  (i)  Failure  of  the 
homebuyer  to  perform  maintenance 
obligations  constitutes  a  breach  of  the 
MHO  Agreement  and  grounds  for  its 
termination. 

(ii)  If  the  IHA  determines  that  the 
condition  of  the  property  creates  a 
hazard  to  the  life,  health,  or  safety  of  the 
occupants,  or  if  there  is  a  risk  of  damage 
to  the  property  if  the  condition  is  not 
corrected,  the  corrective  work  shall  be 
done  promptly  by  the  IHA  with  such 
use  of  the  homebuyer's  accounts  as  the 
IHA  may  determine  to  be  necessary,  or 
by  the  homebuyer  with  a  charge  of  the 
cost  to  the  homebuyer's  accounts  in 
accordance  with  §950.437. 

(iii)  Any  maintenance  work 
performed  by  the  IHA  shall  be 
accounted  for  through  a  work  order 
stating  the  nature  of  and  charge  for  the 
work.  The  IHA  shall  give  the  homebuyer 
copies  of  all  work  orders  for  the  home. 

(e)  Homebuyer's  responsibility  for 
utilities.  The  homebuyer  is  responsible 
for  the  cost  of  furnishing  utilities.  The 
IHA  shall  have  no  obligation  for  the 
utilities.  If  the  IHA  determines  that  the 
homebuyer  is  unable  to  pay  for  the 
utilities  for  the  home  the  IHA  may  pay 
for  the  utilities  on  behalf  of  the 
homebuyer  and  charge  the  homebuyer's 
accounts  for  the  costs.  When  the 
homebuyer's  accounts  have  been 
exhausted,  the  IHA  shall  pursue 
termination  of  the  homebuyer 
Agreement  and  may  offer  the 
homebuyer  a  transfer  into  the  rental 
prognun  if  a  unit  is  available. 

(0  Obligations  with  respect  to  home 
and  other  persons  and  property.  (1)  The 
homebuyer  shall  agree  to  abide  by  all 
provisions  of  the  MHO  Agreement 
concerning  homebuyer  responsibilities, 
occupancy,  and  use  of  the  home. 

(2)  The  homebuyer  may  request  IHA 
permission  to  operate  a  small  business 
in  the  unit.  An  IHA  may  determine 
when  permission  will  be  given. 

(g)  Structural  changes.  (1)  A 
homebuyer ^all  not  make  any 


structural  changes  in  or  additions  to  the 
home  unless  the  IHA  has  determined 
that  such  changes  are  acceptable. 

(2)  If  the  homebuyer  is  in  compliance 
with  the  terms  of  the  MHO  Agreement, 
the  EHA  may  agree  to  allow  the 
homebuyer  to  use  the  funds  in  the 
MEPA  for  betterments  and  additions  to 
the  MH  home.  The  IHA  shall  determine 
whether  the  homebuyer  will  be  required 
to  replenish  the  K-IEPA  or  if  the  funds 
are  to  be  loaned  to  the  homebuyer  at  an 
interest  rate  determined  by  the  IHA.  The 
homebuyer  caimot  use  MEPA  funds  for 
luxury  items,  as  determined  by  the  IHA. 

§  950.431    Operating  reserve. 

The  IHA  shall  maintain  an  operating 
reserve  in  an  amount  sufficient  for 
working  capital  purposes,  estimated 
future  nonroutine  maintenance 
requirements  for  IHA-owmed 
administrative  facilities  and  common 
property,  payment  of  advance  premiums 
for  insurance,  unanticipated  project 
requirements,  and  other  eligible  uses  as 
determined  by  the  IHA.  The  amount  of 
a  contribution  to  this  reserve  shall  be 
determined  by  the  IHA  and  included  in 
the  administration  charge.  The  amount 
of  this  contribution  shall  be  increased  or 
decreased  annually  to  reflect  the  needs 
of  the  IHA  for  working  capital  and  for 
reserves  for  anticipated  future 
expenditures,  and  it  shall  be  included  in 
the  operating  budget. 

§950.432    Operating  budget  submission 
and  approval. 

(a)  Required  documentation.  (1)  An 
IHA  shall  prepare  an  operating  budget 
each  fiscal  year  in  a  meuiner  prescribed 
by  HUD.  The  board  of  commissioners 
shall  review  and  approve  the  budget  by 
resolution.  Each  fiscal  year,  the  IHA 
shall  submit  to  the  Area  ONAP  the 
approved  board  resolution  and  any 
necessary  supporting  documentation  for 
operating  subsidy  as  prescribed  by 
HUD. 

(2)  The  Area  ONAP  may  direct  an  IHA 
to  submit  a  complete  operating  budget 
if  the  IHA  has  been  issued  a  corrective 
action  order  with  respect  to  financial 
management.  If  such  action  is  necessary, 
the  Area  ONAP  will  notify  the  IHA  prior 
to  the  beginning  of  the  fiscal  year. 

fb)  HUD  operating  budget  review.  (1) 
A  detailed  review  will  be  performed  on 
IHA  operating  budgets  that  are  subject 
to  HUD  review  and  approval.  If  the  HUD 
Area  ONAP  finds  that  an  operating 
budget  is  incomplete,  includes  illegal  or 
ineligible  expenditures,  mathematical 
errors,  errors  in  the  application  of 
accounting  procedures,  or  is  otherwise 
unacceptable,  the  HUD  Area  ONAP  may 
at  any  time  require  the  submission  by 
the  IHA  of  furdier  information  regarding 


an  operating  budget  or  operating  budget 
revision. 

(2)  When  the  IHA  no  longer  is 
operating  in  a  manner  that  threatens  the 
future  serviceability,  efficiency, 
economy,  or  stability  of  the  housing, 
HUD  will  notify  the  IHA  that  it  no 
longer  is  required  to  submit  an 
operating  budget  to  HUD  for  review  and 
approval. 

§950.434    Operating  subsidy. 

(a)  Scope.  This  section  authorizes  the 
use  of  operating  subsidy  for  Mutual 
Help  projects  and  establishes  eligible 
costs. 

(b)  Eligible  costs.  Operating  subsidy 
may  be  paid  to  cover  proposed 
expenditures  approved  by  the  Area 
ONAP  for  the  following  purposes: 

(1)  The  reasonable  cost  of  an  annual 
independent  audit; 

(2)  Administration  charges  for  vacant 
units  when  the  IHA  submits  evidence  to 
the  Area  ONAP's  satisfaction  that  it  is 
making  every  reasonable  effort  to  fill  the 
vacancies; 

(3)  Collection  losses  due  to  payment 
delinquencies  on  the  part  of  homebuyer 
families  whose  MHO  Agreements  have 
been  terminated  and  who  have  vacated 
the  home,  and  the  cost  of  any 
maintenance  (including  repairs  and 
replacements)  necessary  to  put  the 
vacant  home  in  a  suitable  condition  for 
a  subsequent  homebuyer  family. 
Operating  subsidy  may  be  made 
available  for  these  purposes  only  after 
the  IHA  has  previously  used  all 
available  homebuyer  credits; 

(4)  An  amoimt  for  the  cost  of  a  HUD- 
approved  counseling  program; 

(5)  An  amount  for  training  and  related 
travel  of  IHA  staff  and  Commissioners; 

(6)  The  costs  of  a  HUD-approved 
professional  management  contract;  and 

(7)  Operating  costs  resulting  bom 
other  unusual  circumstances  justifying 
payment  of  operating  subsidy,  if 
approved  by  HUD. 

(8)  Subject  to  appropriations,  and  in 
accordance  with  the  provisions  of 
subpart  O  of  this  part  and  procedures 
determined  by  HUD,  each  IHA  with  a 
duly  elected  resident  organization  (RO) 
shall  receive  $25  per  unit  per  year  for 
resident  participation  activities.  Of  this 
amount,  $15  per  unit  per  year  shall  fund 
resident  participation  activities  of  the 
RO.  Ten  dollars  per  unit  per  year  shall 
fund  IHA  costs  incurred  in  carrying  out 
resident  participation  activities. 

(c)  Ineligible  costs.  No  operating 
subsidy  shall  be  paid  for  utilities, 
maintenance,  or  other  items  for  which 
the  homebuyer  is  responsible  except,  as 
necessary,  to  put  a  vacant  home  in 
condition  for  a  subsequent  family  as 
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provided  in  paragraph  (b)(2)  of  tliis 
section. 

§  950.437    HofTMbuyer  reserves  and 
accounts. 

(a)  Refundable  and  nonrefundable 
MH  reserves.  The  IHA  shall  establish 
separate  refundable  and  nonrefundable 
reserves  for  each  homebuyer  effective 
on  the  date  of  occupancy. 

(1)  The  refundable  MH  reserve 
represents  a  homebuyer 's  interest  in 
funds  that  may  be  used  to  purchase  the 
home  at  the  option  of  the  homebuyer. 
The  IHA  shall  credit  this  account  with 
the  amoimt  of  the  homebuyer's  cash  MH 
contribution  or  the  value  of  the  labor, 
materials,  or  equipment  MH 
contribution. 

(2)  The  nonrefundable  MH  reserve 
also  represents  a  homebuyer's  interest 
in  funds  that  may  be  used  to  purchase 
the  home  at  the  option  of  the 
homebuyer.  The  IHA  shall  credit  this 
account  with  the  amount  of  the 
homebuyer's  share  of  any  credits  for 
land  contributed  to  the  project  and  the 
homebuyer's  share  of  any  credit  for  non- 
land  contributions  by  a  terminated 
homebuyer. 

(b)  Equity  accounts.  (1)  Monthly 
equity  payments  account  (MEPA).  The 
IHA  shall  maintain  a  separate  MEPA  for 
each  homebuyer.  The  IHA  shall  credit 
this  account  with  the  amount  by  which 
each  required  monthly  payment  exceeds 
the  administration  charge.  Should  the 
homebuyer  fail  to  pay  the  required 
monthly  payment,  the  IHA  may  elect  to 
reduce  the  MEPA  by  the  amoimt  owed 
each  month  towards  the  administration 
charge,  until  the  MEPA  has  been  fully 
expended.  The  MEPA  balance  shall  be 
comprised  of  an  amount  backed  by  cash 
actually  received  in  order  for  any  such 
reduction  to  be  made. 

(2)  Investment  of  equity  funds,  (i) 
Funds  held  by  the  IHA  in  the  equity 
account.:  of  all  the  homebuyers  in  the 
project  shall  be  invested  in  HUI>- 
approved  investments.  Income  earned 
on  the  investments  of  such  funds  shall 
periodically,  but  at  least  annually,  be 
prorated  and  credited  to  each 
homebuyer's  equity  accoimt  in 
proportion  to  the  amoimt  in  each  such 
account  on  the  date  of  proration.  If  HUD 
determines  that  accounts  are  not 
properly  managed  it  may  ultimately 
remove  responsibility  of  the  IHA  for 
managing  such  accounts  to  a  HUD- 
approved  escrow  agent. 

(ii)  Notwithstanding  other  provisions 
of  this  subpart  and  subject  to  Area 
ONAP  approval,  an  IHA  may  use  a 
portion  of  the  homebuyer's  equity 
account  for  low-income  housing 
purposes  provided  that  a  reserve  of 
homebuyer's  MEPA  is  maintained.  The 


reserve  shall  be  at  a  percentage 
established  by  the  IHA  and  approved  by 
the  Area  ONAP.  (Interest  shall  continue 
to  be  credited  to  the  homebuyer's 
account  based  on  the  MEPA  balance  and 
the  rate  of  interest  that  would  have  been 
earned  if  the  funds  were  invested.) 

(c)  Charges  for  maintenance.  (1)  If  the 
IHA  has  maintenance  work  done,  the 
cost  thereof  shall  be  charged  to  the 
homebuyer's  MEPA. 

(d)  Use  of  reserves  and  accounts; 
nonassignability.  The  homebuyer  shall 
have  no  right  to  receive  or  use  the  funds 
in  any  reserve  or  account  except  as 
provided  in  the  MHO  Agreement,  and 
the  homebuyer  shall  not,  without 
approval  of  the  IHA  and  HUD,  assign, 
mortgage,  or  pledge  any  rights  in  the 
MHO  Agreement  or  to  any  reserve  or 
account. 

i  950.440    Purchase  of  home. 

(a)  General.  The  IHA  provides  the 
family  an  opportunity  to  purchase  the 
dwelling  under  the  MHO  Agreement  (a 
lease  with  an  option  to  purchase),  under 
which  the  purchase  price  is  amortized 
over  the  period  of  occupancy,  in 
accordance  with  a  purchase  price 
schedule.  If  a  homebuyer  wants  to 
acquire  ownership  in  a  shorter  period 
than  that  shown  on  the  purchase  price 
schedule,  the  homebuyer  may  exercise 
his  or  her  option  to  purchase  the  home 
on  or  after  the  date  of  occupancy,  but 
only  if  the  homebuyer  has  met  all 
obligations  under  the  MHO  Agreement. 
The  homebuyer  may  obtain  financing, 
from  the  IHA  or  an  outside  source,  at 
any  time  to  cover  the  remaining 
purchase  price. 

(b)  Purchase  price  and  purchase  price 
schedule.  (1)  Initial  purchase  price.  The 
initial  purchase  price  of  a  home  for  a 
homebuyer  shall  be  determined  by  the 
IHA. 

(2)  Purchase  price  schedule.  Promptly 
after  execution  of  the  construction 
contract,  the  IHA  shall  furnish  to  the 
homebuyer  a  statement  of  the  initial 
purchase  price  of  the  home,  and  a 
purchase  price  schedule  that  will  apply, 
based  on  amortizing  the  balance 
(purchase  price  less  the  MH 
contribution)  over  a  period,  not  less 
than  15  years  or  more  than  25  as 
determined  by  the  IHA,  at  an  interest 
rate  determined  by  the  IHA.  The  IHA 
may  choose  to  forego  charging  interest 
and  calculate  the  payment  with  an 
interest  rate  of  zero. 

(c)  Purchase  price  schedule  for 
subsequent  homebuyer.  (1)  Initial 
purchase  price.  When  a  subsequent 
homebuyer  executes  the  MHO 
Agreement,  the  purchase  price  for  the 
subsequent  homebuyer  shall  be 
determined  by  the  IHA. 


(2)  Purchase  price  schedule.  Each 
subsequent  homebuyer  shall  be 
provided  with  a  purchase  price 
schedule,  showing  the  monthly 
declining  purchase  price  over  a  period, 
not  less  than  15  years  or  more  than  25 
years  as  determined  by  the  IHA,  at  an 
interest  rate  determined  by  the  IHA. 

(d)  (Reserved). 

(e)  Conveyance  of  home.  (1)  Purchase 
procedure.  In  accordance  with  the  MHO 
Agreement,  the  IHA  shall  convey  title  to 
the  homebuyer  when  the  balance  of  the 
purchase  price  can  be  covered  from  the 
amount  in  the  equity  account.  The 
homebuyer  may  supplement  the  amount 
in  the  equity  account  with  reserves  or 
any  other  funds  of  the  homebuyer. 
Notwithstanding  the  requirement  for 
prompt  conveyance,  an  IHA  may  delay 
conveyance  long  enough  for 
modernization  of  a  paid-off  unit  in 
accordance  with  its  Comprehensive 
Plan  or  CIAP  application.  Until  title  is 
conveyed,  the  homebuyer  is  responsible 
to  make  monthly  payments  to  cover  the 
monthly  operating  expenses  for  the  unit. 

(2)  Amounts  to  be  paid.  The  purchase 
price  shall  be  the  amount  shown  on  the 
purchase  price  schedule  for  the  month 
in  which  the  settlement  date  falls. 

(3)  Settlement  costs.  Settlement  costs 
shall  be  paid  by  the  homebuyer,  who 
may  use  equity  accounts  or  reserves 
available  for  the  purchase  in  accordance 
with  paragraph  (e)(4)  of  this  section. 

(4)  Disposition  of  homebuyer  accounts 
and  reserves.  When  the  homebuyer 
purchases  the  home,  the  net  credit 
balances  in  the  homebuyer's  equity 
account  (as  described  in  §  950.437), 
supplemented  by  the  nonrefundable  MH 
reserve  and  then  the  refundable  MH 
reserve,  shall  be  applied  in  the 
following  order: 

(i)  For  the  initial  payment  for  fire  and 
extended  coverage  insurance  on  the 
home  after  conveyance,  if  the  IHA 
finances  purchase  of  the  home  in 
accordance  uath  §950.443; 

(ii)  For  settlement  costs,  if  the 
homebuyer  so  directs; 

(iii)  For  the  purchase  price;  and 

(iv)  The  balance,  if  any,  for  refund  to 
the  homebuyer. 

(5)  Settlement.  A  home  shall  not  be 
conveyed  until  the  homebuyer  has  met 
all  the  obligations  under  the  MHO 
Agreement,  except  as  provided  in 

§  950.440(e)(8).  The  settlement  date 
shall  be  mutually  agreed  upon  by  the 
parties.  On  the  settlement  date,  the 
homebuyer  shall  receive  the  documents 
necessary  to  convey  to  the  homebuyer 
the  IHA's  right,  title,  and  interest  in  the 
home,  subject  to  any  apphcable 
restrictions  or  covenants  as  expressed  in 
such  documents.  The  required 
documents  shall  be  approved  by  the 


attorneys  representing  the  IHA,  and  by- 
the  homebuyer  or  the  homebuyer's 
attorney. 

(6)  IHA  investment  and  use  of 
purchaae  price  payments.  After 
conveyance,  all  homebuyer  fimds  held 
or  received  by  the  IHA  from  the  sale  of 
a  unit  in  a  project  financed  with  grants 
shall  be  held  separate  from  other  project 
funds,  and  shall  be  used  for  purposes 
related  to  low-income  housing  use. 
Homebuyer  funds  held  or  received  by 
the  IHA  from  the  sale  to  a  homebuyer 
of  a  unit  in  a  project  financed  by  loans 
are  subject  to  loan  forgiveness. 

(7)  Removal  of  home  from  MH 
program.  When  a  home  has  been 
conveyed  to  the  homebuyer,  whether  or 
not  with  IHA  financing,  the  unit  is 
removed  from  the  IHA's  MH  project 
under  its  ACC  with  HUD. 

(8)  Homebuyers  with  delinquencies. 
(i)  If  a  homebuyer  has  a  delinquency  at 
the  end  of  the  amortization  period,  the 
unit  is  no  longer  available  for  assistance 
from  HUD. 

(ii)  Notwithstanding  the  above 
requirements,  an  IHA  may  complete 
emergency  work  and  modernization 
work  required  by  statute  or  regulation 
on  a  unit  that  is  paid  off  but  not 
conveyed,  during  the  term  of  the 
repayment  schedule. 

(iii)  Upon  repayment  of  the  total 
delinquency,  the  IHA  may,  in 
accordance  with  §  950.602(b)(2), 
complete  nonemergency  modernization 
work  on  a  unit  prior  to  conveyance. 

§950.443    IHA  homeownership  financing. 

The  IHA  may  offer  a  form  of 
homeownership  financing,  similar  to  a 
purchase  money  mortgage.  The  IHA 
shall  set  standards  for  determining 
eligibility  and  developing  promissory 
notes,  mortgages,  and  other  financial 
instruments  necessary  to  carry  out  the 
transaction. 

§  950.446    Termination  of  MHO  Agreement 

(a)  Termination  upon  breach.  (1)  In 
the  event  the  homebuyer  fails  to  comply 
with  any  of  the  obligations  under  the 
MHO  Agreement,  the  IHA  may 
terminate  the  MHO  Agreement  by 
written  notice  to  the  homebuyer, 
enforced  by  eviction  procedures 
applicable  to  landlord-tenant 
relationships. 

(2)  Misrepresentation  or  withholding 
of  information  when  applying  for 
admission  or  in  connection  with  any 
subsequent  reexamination  of  income 
and  family  composition  constitutes  a 
breach  of  the  homebuyer's  obligations 
under  the  MHO  Agreement. 
"Termination,"  as  used  in  the  MHO 
Agreement,  does  not  include  acquisition 
of  ownership  by  the  homebuyer. 


(b)  Notice  of  termination  of  MHO 
Agreement  by  the  IHA,  right  of 
homebuyer  to  respond.  Termination  of 
the  MHO  Agreement  by  the  IHA  for  any 
reason  shall  be  by  written  notice  of 
termination.  Such  notice  shall  be  in 
compliance  with  the  terms  of  the  MHO 
Agreement  and,  in  all  cases,  shall  afford 
a  fair  and  reasonable  opportunity  to 
have  the  homebuyer's  response  heard 
and  considered  by  the  IHA.  Such 
procedures  shall  comply  with  the 
Indian  Civil  Rights  Act,  if  applicable, 
and  shall  incorporate  all  the  steps  and 
provisions  needed  to  comply  with  State, 
local,  or  tribal  law,  with  the  least 
possible  delay.  (See  §  950.340.) 

(c)  Termination  of  MHO  Agreement  by 
homebuyer.  The  homebuyer  may 
terminate  the  MHO  Agreement  by  giving 
the  IHA  written  notice  in  accordance 
with  the  Agreement.  If  the  homebuyer 
vacates  the  home  without  notice  to  the 
IHA,  the  homebuyer  shall  remain 
subject  to  the  obligations  of  the  MHO 
Agreement,  including  the  obligation  to 
make  monthly  payments,  until  the  IHA 
terminates  the  MHO  Agreement  in 
writing.  Notice  of  the  termination  shall 
be  commimicated  by  the  IHA  to  the 
homebuyer  to  the  extent  feasible  and  the 
termination  shall  be  effective  on  the 
date  stated  in  the  notice. 

(d)  Disposition  of  funds  upon 
termination  of  the  MHO  Agreement.  If 
the  MHO  Agreement  is  terminated,  the 
balances  in  the  homebuyer  accounts  and 
reserves  shall  be  disposed  of  as  follows: 

(1)  The  MEPA  shall  be  charged  with: 
(i)  Any  maintenance  and  replacement 

cost  incurred  by  the  IHA  to  prepare  the 
home  for  the  next  occupant; 

(ii)  Any  amounts  the  nomebuyer  owes 
the  IHA,  including  required  monthly 
payments; 

(iii)  The  required  monthly  pajinent 
for  the  period  the  home  is  vacant,  not 
to  exceed  60  days  fr^m  the  date  of 
receipt  of  the  notice  of  termination,  or 
if  the  homebuyer  vacates  the  home 
without  notice  to  the  IHA,  for  the  period 
ending  with  the  effective  date  of 
termination  by  the  IHA;  and 

(iv)  The  cost  of  securing  a  vacant  unit, 
the  cost  of  notification  and  associated 
termination  tasks,  and  the  cost  of 
storage  and/or  disposition  of  personal 
property. 

(2)  If,  after  making  the  charges  in 
accordance  with  paragraph  (d)(1)  of  this 
section,  there  is  a  debit  balance  in  the 
MEPA,  the  IHA  shall  charge  that  debit 
balance  first  to  the  refundable  MH 
reserve,  and  second  to  the 
nonrefundable  MH  reserve,  to  the  extent 
of  the  credit  balances  in  these  reserves 
and  account  If  the  debit  balance  in  the 
MEPA  exceeds  the  sum  of  the  credit 
balances  in  these  reserves  and  account, 


the  homebuyer  shall  be  required  to  p>ay 
to  the  IHA  the  amount  of  the  excess. 

(3)  If,  after  making  the  charges  in 
accordance  with  paragraph  (d)(1)  of  this 
section,  there  is  a  credit  balance  in  the 
MEPA,  this  amount  shall  be  refunded. 

(4)  Any  credit  balance  remaining  in 
the  refundable  MH  reserve  after  making 
the  charges  described  in  paragraph 
(d)(2)  of  this  section  shall  be  refunded 
to  the  homebuyer. 

(5)  Any  credit  balance  remaining  in 
the  nonrefundable  MH  reserve  after 
making  the  charges  described  in 
paragraph  (d)(2)  of  this  section  shall  be 
retained  by  the  IHA  for  use  by  the 
subsequent  homebuyer. 

(e)  Settlement  upon  termination;  time 
for  settlement.  Settlement  with  the 
homebuyer  following  a  termination 
shall  be  made  as  promptly  as  possible 
after  all  charges  provided  in  paragraph 
(d)  of  this  section  have  been  determined 
and  the  IHA  has  given  the  homebuyer 

a  statement  of  such  charges.  The 
homebuyer  may  obtain  settlement 
before  determination  of  the  actual  cost 
of  any  maintenance  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant,  if  the  homebuyer  is 
willing  to  accept  the  IHA's  estimate  of 
the  amount  of  such  cost.  In  such  cases, 
the  amounts  to  be  charged  for 
maintenance  shall  be  based  on  the  IHA's 
estimate  of  the  cost  thereof. 

(f)  Responsibility  of  IHA  to  terminate. 
(1)  The  IHA  is  responsible  for  taking 
appropriate  action  with  respect  to  any 
noncompliance  with  the  MHO 
Agreement  by  the  homebuyer.  In  cases 
of  noncompliance  that  are  not  corrected 
as  provided  further  in  this  paragraph  (f), 
it  is  the  responsibility  of  the  IHA  to 
terminate  the  MHO  Agreement  in 
accordance  with  the  provisions  of  this 
section  and  to  institute  eviction 
proceedings  against  the  occupant. 

(2)  As  promptly  as  possible  after  a 
noncompliance  comes  to  the  attention 
of  the  IHA,  the  IHA  shall  discuss  the 
matter  with  the  homebuyer  and  give  the 
homebuyer  an  opportunity  to  identify 
any  extenuating  circumstances  or 
complaints  that  may  exist.  A  plan  of 
action  shall  be  agreed  upon  that  will 
specify  how  the  homebuyer  will  come 
into  compliance,  as  well  as  any  actions 
by  the  IHA-that  may  be  appropriate. 
'This  plan  shall  be  in  writing  and  signed 
by  bcih  parties. 

(3)  Compliance  with  the  plan  shall  be 
checked  by  the  IHA  not  later  than  30 
days  from  the  date  thereof.  In  the  event 
of  refusal  by  the  homebuyer  to  agree  to 
such  a  plan  or  failure  by  the  homebuyer 
to  comply  with  the  plan,  the  IHA  shall 
issue  a  notice  of  termination  of  the 
MHO  Agreement  and  institute  eviction 
procedures  against  the  homebuyer  in 
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accordance  with  the  provisions  of  this 
section  on  the  basis  of  the 
noncompliance  with  the  VfHO 
Agreemeht. 

(4)  A  record  of  meetings  with  the 
homebuyer,  written  plans  of  action 
agreed  upon,  and  all  other  related  steps 
taken  in  accordance  with  paragraph  (f) 
of  this  section  shall  be  maintained  by 
the  IHA  for  inspection  by  HUD. 

(g)  Subsequent  use  of  unit.  After 
termination  of  a  homebuyer's  interest  in 
the  unit,  it  remains  as  part  of  the  MH 
project  under  the  ACC.  The  IHA  shall 
follow  its  policies  for  selection  of  a 
subsequent  homebuyer  for  the  unit 
under  the  MH  program.  (See 
§  950.449(g)  for  use  of  unit  if  no 
qualified  subsequent  homebuyer  is 
available.) 

§950.449    SucCMSion. 

(a)  Definition  of  "event."  "Event" 
means  the  death,  mental  incapacity,  or 
other  conditions  as  determined  by  the 
IHA,  of  all  of  the  persons  who  have 
executed  the  MHO  Agreement  as 
homebuyers. 

(b)  Designation  of  successor  by 
homebuyer.  A  homebuyer  may 
designate  a  successor  who,  at  the  time 
of  the  event,  would  assume  the  status  of 
homebuyer,  provided  that  at  the  time  of 
the  event,  the  successor  meets  the 
conditions  established  by  the  IHA. 

(c)  Succession  by  persons  designated 
by  homebuyer  Upon  occurrence  of  an 
event,  the  person  designated  as  the 
successor  shall  succeed  to  the  former 
homebuyer's  rights  and  responsibilities 
under  the  MHO  Agreement  if  the 
designated  successor  meets  the  criteria 
established  by  the  IHA. 

(d)  Designation  of  successor  by  IHA. 
If  at  the  time  of  the  event  there  is  no 
successor  designated  by  the  homebuyer, 
the  IHA  may  designate  another  family 
member,  in  accordance  with  its 
occupancy  policy. 

(e)  Occupancy  by  appointed  guardian. 
If  at  the  time  of  the  event  there  is  no 
qualified  successor  designated  by  the 
homebuyer  or  by  the  IHA.  and  a  minor 
child  or  children  of  the  homebuyer  are 
living  in  the  home,  the  IHA  may,  in 
order  to  protect  their  continued 
occupancy  and  opportunity  for 
acquiring  ownership  of  the  home, 
approve  as  occupant  of  the  home  an 
appropriate  adult  who  has  been 
appointed  legal  guardian  of  the  children 
with  a  duty  to  perform  the  obligations 
of  the  MHO  Agreement  in  their  interest 
and  behalf. 

(f)  Succession  and  occupancy  on  trust 
land.  In  the  case  of  a  home  on  trust 
land,  a  person  who  is  prohibited  by  law 
from  succeeding  to  the  IHA's  interest  on 
such  land  may,  nevertheless,  continue 


in  occupancy  with  all  the  rights. 
obligations,  and  benefits  of  the  MHO 
Agreement,  modified  to  conform  to 
restrictions  on  succession  to  the  land. 

(g)  Termination  in  absence  of 
qualified  successor.  If  there  is  no 
qualified  successor  in  accordance  with 
the  IHA's  approved  Admissions  and 
Occupancy  policy,  the  IHA  shall 
terminate  the  MHO  Agreement  and 
select  a  subsequent  homebuyer  from  the 
top  of  the  waiting  list  to  occupy  the  unit 
under  a  new  MHO  Agreement.  If  a  new 
homebuyer  is  unavailable  or  if  the  home 
cannot  continue  to  be  used  for  low- 
income  housing  in  accordance  with  the 
Mutual  Help  program,  the  IHA  may 
submit  an  application  to  HUD  to  convert 
the  unit  to  the  rental  program  in 
accordance  with  §  950.458  or  to  approve 
a  disposition  of  the  home,  in  accordance 
with  subpart  M  of  this  part. 

§950.452    MiscaUaneous. 

(a)  Annual  statement  to  homebuyer. 
The  IHA  shall  provide  an  annual 
statement  to  the  homebuyer  that  sets 
forth  the  credits  and  debits  to  the 
homebuyer's  equity  accounts  and 
reserves  during  the  year  and  the  balance 
in  each  account  at  the  end  of  each  IHA 
Bscal  year.  The  statement  shall  also  set 
forth  the  remaining  balance  of  the 
purchase  price. 

(b)  Insurance  before  transfer  of 
ownership,  repair,  or  rebuilding.  (1) 
Insurance.  The  IHA  shall  carry  all 
insurance  prescribed  by  HUD.  including 
fire  and  extended  coverage  insurance 
upon  the  home. 

(2)  Repair  or  rebuilding.  In  the  event 
the  home  is  damaged  or  destroyed  by 
fire  or  other  casualty,  the  IHA  shall 
consult  with  the  homebuyers  as  to 
whether  the  home  shall  be  repaired  or 
rebuilt.  The  IHA  shall  use  the  insurance 
proceeds  to  have  the  home  repaired  or 
rebuilt  unless  there  is  good  reason  for 
not  doing  so.  In  the  event  the  IHA 
determines  that  the  home  should  not  be 
repaired  or  rebuilt  and  the  homebuyer 
disagrees,  the  matter  shall  be  submitted 
to  the  Area  ONAP  for  final 
determination.  If  the  final  determination 
is  that  the  home  should  not  be  repaired 
or  rebuilt,  the  IHA  shall  terminate  the 
MHO  Agreement,  and  the  homebuyer's 
obligation  to  make  required  monthly 
payments  shall  be  deemed  to  have 
terminated  as  of  the  date  of  the  damage 
or  destruction. 

(3)  Suspension  of  payments.  In  the 
event  of  termination  of  a  MHO 
Agreement  because  of  damage  or 
destruction  of  the  home,  or  if  the  home 
must  be  vacated  during  the  repair 
period,  the  IHA  will  use  its  best  efforts 
to  assist  in  relocating  the  homebuyer.  If 
the  home  must  be  vacated  during  the 


repair  period,  required  monthly 
payments  shall  be  suspended  during  the 
vacancy  period. 

(c)  Notices.  Any  notices  by  the  IHA  to 
the  homebuyer  required  under  the  MHO 
Agreement  or  by  law  shall  be  delivered 
in  writing  to  the  homebuyer  personally 
or  to  any  adult  member  of  the 
homebuyer's  family  residing  in  the 
home,  or  shall  be  sent  by  certified  mail, 
return  receipt  requested,  properly 
addressed,  postage  prepaid.  Notice  to 
the  IHA  shall  be  in  writing  and  either 
delivered  to  an  IHA  employee  at  the 
office  of  the  IHA,  or  sent  to  the  IHA  by 
certified  mail,  return  receipt  requested, 
properly  addressed,  postage  prepaid. 

§  950.453    Counseling  of  homebuyers. 

(a)  General.  (1)  The  IHA  shall  provide 
counseling  to  homebuyers  in 
accordance  vfith  this  section.  The 
purpose  of  the  counseling  program  shall 
be  to  develop: 

(i)  A  full  understanding  by 
homebuyers  of  their  responsibilities  as 
participants  in  the  MH  Project; 

(ii)  Ability  on  their  part  to  carry  out 
these  responsibilities;  and 

(iii)  A  cooperative  relationship  with 
the  other  homebuyers. 

(2)  All  homebuyers  shall  be  required 
to  participate  in  and  cooperate  fully 
with  all  official  preoccupancy  and 
postoccupancy  counseling  activities. 
Failure  withoutgood  cause  to 
participate  in  the  program  shall 
constitute  a  breach  of  the  MHO 
Agreement. 

(b)  The  IHA  shall  submit  to  the  HUD 
Area  ONAP  a  copy  of  its  counseling 
program  with  its  request  for  funding  for 
approval. 

(c)  Progress  reports.  An  IHA  shall 
submit  an  annual  progress  report  to  the 
Area  ONAP  within  45  days  of  the  end 
of  its  fiscal  year  or  such  later  date  as 
may  be  approved  by  the  Area  ONAP. 

§  950.455    Conversion  of  rental  projects. 

(a)  Applicability.  Notwithstanding 
other  provisions  of  this  part,  an  IHA 
may  apply  to  the  HUD  Area  ONAP  for 
approval  to  convert  any  or  all  of  the 
units  in  an  existing  rental  project  to  the 
MH  program. 

(b)  Minimum  requirements.  (1)  In 
order  to  be  eligible  for  conversion,  the 
units  shall  have  individually  metered 
utilities  and  be  in  decent,  safe,  and 
sanitary  condition.  If  the  units  are  not 
decent,  safe,  and  sanitary,  the  IHA  shall 
submit  a  plan  to  correct  unit 
deficiencies. 

(2)  Tenants  or  other  applicants  to  be 
homebuyers  of  the  proposed  conversion 
units  shall  qualify  for  the  program 
under  §  950.416(b).  The  enUre  MH 
contribution  required  of  the  homebuyer 
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shall  be  made  before  the  rental  unit 
occupied  by  a  tenant  can  be  converted 
to  the  MH  program. 

(3)  In  the  case  of  conversion  of 
apartments  or  row  houses  to 
condominium  or  cooperative 
o^^Tiership,  all  units  in  a  structure  shall 
be  converted,  with  all  occupants  at  the 
time  of  the  application  qualified,  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  Any  occupants  who  do  not 
qualify  or  desire  to  convert  shall  be 
satisfactorily  relocated  and  replaced 
with  qualified  occupants  before 
application  for  conversion  of  the 
structure. 

(c)  Application  process.  The  IHA  shall 
submit  a  request  for  conversion  to  the 
HUD  Area  ONAP.  The  HUD  Area  ONAP 
shall  review  the  application  for  legal 
sufficiency;  tribal  acceptance; 
demonstration  of  family  interest; 
evidence  that  units  are  habitable,  safe, 
and  sanitary;  family  qualifications  as 
discussed  in  paragraph  (b)(2)  of  this 
section;  and  financial  feasibility.  If  the 
IHA  does  not  propose  to  convert  all 
units  in  a  project,  the  IHA's  ability  to 
operate  the  remaining  rental  units  shall 
not  be  adversely  affected. 

§  950.458    Conversion  of  Mutual  Help 
projects  to  rental  program. 

(a)  Applicability.  Notwithstanding 
other  provisions  of  this  part,  an  IHA 
may  apply  to  the  HUD  Area  ONAP  for 
approval  to  convert  any  or  all  Mutual 
Help  project  units  to  the  rental  program, 
whenever  a  homebuyer  or  homebuyers 
have  lost  the  potential  for  ownership 
due  to  the  inability  to  meet  the  cost  of 
their  homebuyer  responsibilities. 

(b)  Minimum  requirements.  (1)  The 
remaining  balances  in  any  reserve 
accounts  shall  be  accounted  for 
individually  for  each  unit  converted  in 
a  manner  prescribed  by  HUD. 

(2)  The  balance  remaining  in  the 
MEPA,  if  any,  is  applied  first  to 
outstanding  tenant  accounts  receivable, 
then  to  repair  of  homebuyer 
maintenance  items,  and  finally  returned 
to  the  homebuyer. 

(c)  Application  process,  The  IHA  shall 
submit  a  request  for  conversion  to  the 
HUD  Area  ONAP.  The  HUD  Area  ONAP 
shall  review  the  application  for  legal 
sufficiency,  tribal  acceptance, 
demonstration  of  family  interest,  and 
financial  feasibility.  If  the  IHA  does  not 
propose  to  convert  all  units  in  a  project, 
the  IHAs  ability  to  operate  the 
remaining  units  shall  not  be  adversely 
affected. 


Subpart  F— Self-Help  Development  In 
the  Mutual  Help  Homeownership 
Opportunity  Program 

§  950.470    Purpose  and  applicability. 

(a)  'Purpose.  The  purpose  of  the  SeK- 
Help  (SH)  program  is  to  provide  an 
alternate  method  of  developing  units 
that  will  be  less  costly  than  other 
methods  of  development,  will  engender 
community  pride  and  cooperation,  and 
will  provide  training  in  construction 
skills  that  will  have  lasting  value  to 
participants.  If  an  IHA  is  interested  in 
pursuing  SH  development,  it  organizes 
a  small  group  of  families  (six  to  ten)  to 
build  a  substantial  portion  of  the  homes 
for  all  the  families  in  the  group,  with 
technical  assistance,  supervision,  and 
materials  provided  by  the  IHA, 
augmented  by  skilled  labor  obtained 
under  contract.  The  participants  are 
famihes  who  qualify  for  participation  in 
the  Mutual  Help  Homeownership 
Opportunity  (MH)  program,  who  have 
the  ability  to  furnish  their  share  of  the 
required  labor  and  who  agree  to 
participate  in  the  cooperative  effort  to 
build  homes  for  all  members  of  the 
group. 

(b)  Applicability.  Any  IHA  eligible  for 
development  funds  may  submit  an 
application  for  a  SH  MH  project. 

§  950.475    Basic  requirements. 

(a)  Contracts.  A  SH  MH  project  also 
involves  three  basic  contracts  in  a  form 
approved  by  HUD:  an  ACC  for  a  MH 
project  executed  by  HUD  and  the  IHA 
after  approval  of  the  SH  project 
application  and  after  HUD  approval  of 
the  development  program,  an  SH 
agreement  executed  by  the  participating 
families  and  the  IHA  before 
construction  begins,  and  a  Mutual  Help 
and  Occupancy  Agreement  executed  by 
the  participating  families  and  the  IHA 
after  construction  completion. 

(b)  Family  participation.  Each  family 
shall  show  the  desire  to  work  with  other 
families  in  building  their  own  homes 
and  shall  have  the  time  to  contribute  the 
labor  necessary  to  perform  a  substantial 
number  of  the  tasks  required  in  the 
construction  of  the  homes.  Each  family 
shall  sign  an  SH  agreement  with  the 
IHA. 

(c)  IHA  capacity.  The  IHA  shall  have 
the  capacity  to  provide  for  the  financial, 
legal,  administrative,  and  technical 
responsibilities  of  the  program.  The  IHA 
is  required  to  provide  assurance  that  the 
project  will  be  completed,  in  the  form 
of  a  letter  of  credit  or  its  equivalent  in 
an  amount  equal  to  10  percent  of  the 
estimated  Total  Development  Cost 
Standard. 

(d)  Funding.  The  funding  for  technical 
training  and  supervision  of  participating 


families  will  be  provided  through 
development  funds,  and  the  cost  will  be 
included  in  the  Total  Development  Cost 
(TDC)  of  the  project.  The  cost  of 
construction  supervision  and  technical 
assistance  shall  generally  be  no  more 
than  15  percent,  but  may  not  exceed  20 
percent  of  the  TDC  of  these  SH  homes. 

(e)  Applicability  of  Indian  preference. 
In  the  selection  of  contractors  to 
perform  construction  supervision, 
skilled  labor,  or  other  work  under  this 
program,  the  provisions  concerning 
preference  for  Indians  (§950.175)  applv. 
In  the  selection  of  participating  families, 
the  provisions  of  §  950.416  apply. 

(f)  Building  code.  The  building  code 
used  by  the  IHA  in  accordance  with 
§950.255  will  apply  to  the  homes 
constructed  under  this  program. 

§950.480    Self-Help  agreentent 

(a)  Timing.  The  obligations  under  the 
Self-Help  agreement,  executed  bv  the 
IHA  and  the  families  in  a  group  selected 
by  the  IHA  to  participate  in  a  Self-Help 
program,  will  be  contingent  upon  HUD's 
approval  of  the  development  program. 
Each  family  will  be  obligated  to  be 
available  to  commence  work  at  a  time 
that  fits  the  IHA's  schedule  for 
completion  of  prior  tasks  by  skilled 
labor,  but  generally  within  120  days  of 
HUD's  approval  of  the  IHA's  SH  project 
development  program,  and  to  complete 
the  work  within  a  period  not  to  exceed 
two  years. 

(b)  Pre-construction  period.  The  SH 
agreement  will  provide  that,  before 
construction  begins,  the  participating 
families  will  be  required  to  organize 
themselves,  with  the  assistance  of  the 
IHA,  and  to  participate  in  construction 
skills  training. 

(c)  Labor  contribution.  (1)  The  SH 
agreement  will  specify  the  construction 
tasks  to  be  performed  by  the 
participating  families  as  their  labor 
contribution,  and  the  construction  tasks 
to  be  performed  under  contract  by 
skilled  laborers.  The  number  of  tasks  to 
be  performed  by  the  participating 
families  shall  constitute  the  vast 
majority  of  the  tasks. 

(2)  The  labor  performed  is  not  subject 
to  the  labor  standards  specified  in 
section  12  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437j). 

(3)  The  SH  agreement  will  specify  the 
circumstances  under  which  it  mav  be 
terminated. 

-(d)  Insurance  requirements.  The  SH 
agreement  will  provide  that  the  famihes 
waive  any  liability  claim  against  the 
IHA  for  any  injur\'  that  might  occur 
during  the  development  of  the  project. 

(e)  Standard  proxisions.  The  SH 
agreement  will  include  provisions 
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prohibiting  kickbacks  and  conflicts  of 
interest. 

(f)  Completion.  The  SH  agreement 
wifl  provide  that  uj>on  successful 
completion  of  the  family's  obligations 
under  it.  the  family  and  the  IHA  will 
execute  a  Mutual  Help  and  Occupancy 
Agreement. 

§950.485    Application. 

(a'  General.  The  application  for  a  SH 
development  method  of  Mutual  Help 
project  shall  comply  vvith  the  general 
requirements  of  §  950.225. 

(b)  Need  for  Self -Help  housing. 
Evidence  of  the  need  for  SH  housing 
shall  be  submitted,  including  the 
following: 

(1)  The  names,  addresses,  and  number 
of  persons  in  the  household,  and  annual 
incomes  of  the  families  selected  to 
participate; 

(2)  Tne  SH  agreement; 

(3)  Certification  by  the  IHA  that  the 
participating  families  are  believed  to 
have  the  time  and  ability  to  fulfill  their 
obligations  under  the  SH  agreement: 
and 

(4)  Such  information  as  the  incomes 
and  sizes  of  other  interested  families 
who  appear  to  be  eligible. 

(c)  Ability  of  IHA  to  administer  SH 
housing.  The  IHA  shall  demonstrate  its 
ability  to  administer  the  program  by 
identifying  the  staff  members  who  will 
supervise  construction  and  provide 
technical  assistance,  and  describing 
their  experience.  If  the  IHA  plans  to 
contract  with  an  outside  entity  to 
perform  these  functions,  it  shall  follow 
the  requirements  concerning  Indian 
preference.  Regardless  of  the  identity  of 
the  firm  selected  to  perform  this 
function,  the  IHA  should  identify  the 
firm  and  briefly  describe  its  experience. 
The  IHA  also  shall  demonstrate  its 
capacity  to  administer  the  program,  in 
accordance  with  §950.475. 

§950.490    Development  program. 

(a)  In  addition  to  complying  with  the 
requirements  of  §  950. 260'  the  IHA's 
development  program  for  a  SH  project 
submitted  to  HUD  shall  include  the 
following: 

(1)  IHA  coordination  plan.  The  plan 
for  organizing  and  implementing  the 
development,  including  elements 
comparable  to  those  covered  in  the 
standard  Mutual  Help  construction 
contract,  and  the  meliiod  of 
coordinating  work  of  participating 
families  and  skilled  contractors. 

(2)  Difference  in  cost.  A  description  of 
how  the  development  cost  differs  from 
the  cost  for  a  project  constructed  under 
a  construction  contract.  This  difference 
should  reflect  the  labor  contribution, 
after  considering  the  construction 
supervision  cost. 


(3)  Special  provisions  for  acquisition 
v^ith  rehabilitation  projects.  A 
description  of  the  repair  or 
rehabilitation  work  needed  on  each 
home  to  be  acquired.  The  work  needled 
on  all  the  homes  should  be  reasonably 
comparable  in  the  amount  of  labor 
exchange  that  is  required.  The  estimated 
number  of  hours  of  labor  and  a 
description  of  the  work  to  be  done  shall 
be  provided. 

(4)  Certification  of  participation. 
Certification  by  the  IHA  that  the 
participating  families  have  signed  the 
SH  agreement  and  remain  able  to  fulfill 
their  obligations  under  the  SH 
agreement 

(5)  Changes  since  application  stage. 
Statement  of  any  changes  in  the  data 
submitted  in  the  application. 

(b)  HUD  will  review  the  development 
program  submitted  by  an  IHA  for  a  SH 
project  with  particuleu-  attention  to  the 
elements  listed  in  paragraph  (a)  of  this 
section. 

§  950  495    Default  of  Self-Help  agreement. 

(a)  If  the  IHA  determines  that  a 
participating  family  is  failing  to  provide 
its  labor  contribution,  as  required  in 
accordance  with  its  SH  agreement,  it 
shall  counsel  the  family  about  its 
obligations  and  encourage  fulfillment  of 
its  responsibilities.  If  the  failure  of  the 
family  is  jeopardizing  the  progress  of 
the  project,  the  IHA  shall  declare  the 
family  in  default  and  terminate  its 
participation  in  the  project.  Upon 
termination  of  the  participation  of  one 
family,  the  IHA  shall  move 
expeditiously  to  select  an  alternate 
family  to  take  over  the  responsibilities 
of  the  terminated  family.  If  another 
qualified  family  cannot  be  found  to 
assume  the  responsibilities  of  the 
terminated  family,  the  unit  may  be 
converted  to  some  other  development 
method  (e.g  .  force  account, 
conventional  bid,  etc.)  under  the  MH 
program. 

(b)  If  the  IHA  determines  that  an 
entire  group  is  unable  to  continue  its 
work  to  completion  of  construction,  the 
IHA  shall  first  counsel  the  group  about 
its  obligations  and  encourage  fulfillment 
of  its  responsibilities.  If  counseling  is 
unsuccessful  in  bringing  about 
satisfactory  progress  toward  completion, 
the  IHA  shall  declare  the  families  in 
default  and  convert  the  project  to  a 
regular  MH  project.  The  IHA's  plan  for 
completing  the  project  shall  be 
submitted  to  HUD  for  review  and 
counsel  prior  to  terminating  the  Self- 
Help  project.  Availability  of  additional 
HUD  funding  for  this  purpose  is  not 
assured 


Subpart  G— Turnkey  III  Program 

§  950.501    Introduction. 

(a)  Purpose.  This  subpart  sets  forth 
the  requirements  of  the  Turnkey  III 
Homeownership  Opportunities 
Program,  which  is  administered  by  HUD 
as  part  of  the  Indian  Housing  Program 
under  the  United  States  Housing  Act  of 
1937.  This  part  covers  the  management, 
operation,  conversion,  and  sale  of 
existing  Turnkey  III  homes  that  remain 
in  Indian  housing  authority  (IHA) 
ownership. 

(b)  Program  framework.  (1)  All 
Turnkey  III  projects  shall  be  operated  in 
accordance  with  an  executed  Annual 
Contributions  Contract  (ACC).  which 
includes  the  "Special  Provisions  for 
Turnkey  III  Homeownership 
Opportunity  Project"  and  Homebuyer 
Ownership  Opportunity  Agreements 
(Homebuyer  Agreement)  between  the 
IHA  and  the  Homebuyer. 

(2)  A  Turnkey  III  development  may 
only  include  units  that  are  to  be 
operated  for  the  purpose  of  providing 
homeownership  opportunities  for 
eligible  low-income  families  pursuant  to 
this  part  and  the  special  Turnkey  III 
provisions  of  the  ACC,  including  units 
occupied  temporarily  by  former 
homebuyers  who,  as  a  result  of  losing 
homeownership  potential,  have  been 
transferred  to  rental  status  in  place, 
pending  the  availability  of  a  suitable 
rental  unit.  When  a  homebuver  is 
converted  to  rmtal  status  while 
remaining  in  the  same  unit,  pending 
availability  of  a  satisfactory  rental  unit 
or  approval  of  a  request  to  convert  the 
unit  in  accordance  with  §950.503,  the 
unit  remains  under  the  Tumkev  III 
project. 

(3)  An  IHA  may  establish  any 
pohcies,  procedures,  and  requirements 
that  are  not  contrary  to  the  ACC,  this 
part,  other  applicable  Federal,  Stale,  and 
local  statutes  and  regulations,  and  the 
rights  of  homebuyers  under  existing 
homebuyer  agreements. 

(c)  Program  ovennew.  The  Turnkey  III 
Program  provides  homeownership 
opportunities  for  eligible  low-income 
families.  The  program  uses  a  lease- 
purchase  arrangement,  whereby  the 
homebuyer  family  initially  takes 
occupancy  of  a  rental  basis,  under  a 
homebuyer  agreement  which  constitutes 
a  lease  with  an  option  to  purchase.  The 
purchase  price  is  set  at  the  time  of 
initial  occupancy.  During  the  period  of 
rental  tenancy,  the  homebuyer  makes 
monthly  rental  payments  based  on  a 
percentage  of  family  income  and  is 
responsible  for  routine  maintenance.  A 
portion  of  the  homebuyer  monthlv 
payment  is  used  to  establish  an  Earned 
Home  Payments  Account  (EHPA)  and  a 
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Nonroutine  Maintenance  Reserve 
(NRMR).  To  the  extent  that  these  funds 
are  not  used  by  the  IHA  to  perform 
maintenance  relating  to  the  home,  the 
funds  will  be  available  to  applv  to  the 
purchase  price  at  the  time  tlie 
homebuyer  is  in  a  position  to  exercise 
the  option  to  purchase.  At  closing,  the 
homebuyer  pays  the  IHA  the  balance  of 
the  purchase  price  due  (or  may  be 
permitted  by  the  IHA  to  finance  all  or 
a  portion  of  that  amount  through  a 
purchase  money  mortgage)  and  the  IHA 
deeds  the  home  to  the  homebuyer. 
(d)  Contracts,  agreements,  other 
documents.  All  contracts,  agreements, 
and  other  documents  referred  to  in  this 
subpart  shall  be  in  a  form  approved  by 
HUD,  and  changes  shall  be  made  with 
the  approval  of  the  Area  ONAP. 

§  950.503    Conversion  of  Turnkey  III 
developments. 

(a)  Applicability.  Notwithstanding 
other  provisions  of  this  part,  an  IHA 
may  apply  to  the  Area  ONAP  for 
approval  to  convert  any  or  all  of  the 
units  in  an  existing  Turnkey  III 
development  to  the  rental  or  MH 
program. 

(b)  Minimum  requirements.  (1)  In 
order  to  be  eligible  for  conversion,  the 
units  shall  have  individually  metered 
utilities  and  be  in  decent,  safe,  and 
sanitary  condition.  If  the  units  are  not 
decent,  safe,  and  sanitary,  the  IHA  shall 
submit  a  plan  to  correct  unit 
deficiencies. 

(2)  For  conversion  to  MH,  applicants 
shall  qualify  for  the  program  imder 
§  950.416(b).  The  entire  MH 
contribution  required  of  the  homebuyer 
shall  be  made  before  the  Turnkey  III 
unit  occupied  by  a  tenant  can  be 
converted  to  the  MH  program.  In 
determining  the  purchase  price  and 
term,  the  homebuyer  may  receive  credit 
for  the  "period  of  time  they  have  been 
residing  in  a  Turnkey  III 
homeownership  unit. 

(c)  Application  process.  The  IHA  shall 
submit  a  request  for  conversion  to  the 
HUD  Area  ONAP.  The  HUD  Area  ONAP 
shall  review  the  application  for  legal 
sufficiency,  tribal  acceptance, 
demonstration  of  family  interest,  and 
financial  feasibility.  If  the  IHA  does  not 
propose  to  convert  all  units  in  a 
development,  the  IHA's  ability  to 
operate  the  remaining  Turnkey  III  units 
shall  not  be  adversely  affected. 

§  950.505    Eligibility  and  selection  of 
Tumlcey  III  homebuyers. 

(a)  Applications.  Families  who  wish 
to  be  considered  for  Turnkey  ill  shall 
apply  specifically  for  that  program,  and 
a  separate  list  of  eligible  applicants  for 
Turnkey  III  shall  be  maintained. 


-Applications  shall  be  dated  as  received. 
The  submission  of  an  application  for 
Turnkey  III  by  a  family  that  is  also  an 
applicant  for  conventional  rental 
housing  or  that  is  an  occupant  of  such 
housing  shall  in  no  way  affect  its  status 
with  regard  to  such  rental  housing.  A 
family  shall  not  lose  its  place  on  5ie 
waiting  list  until  it  is  selected  for 
Turnkey  III  and  shall  not  receive  any 
different  treatment  or  consideration 
with  respect  to  other  rental  housing 
programs  due  to  having  applied  for 
Turnkey  III.  In  order  to  be  considered 
for  selection,  a  family  shall  be 
determined  to  meet  at  least  all  of  the 
following  standards  of  potential  for 
homeownership: 

(1)  Sufficient  income  to  cover  the 
EHPA,  NRMR.  and  the  estimated  cost  of 
utilities  with  its  required  monthly 
payment  (see  §950.315);  and 

(2)  Ability  to  meet  all  obligations 
under  the  Homebuver  Agreement. 

(b)  Selection  and  notification  of 
homebuyers.  Homebuyers  shall  be 
selected  fit)m  those  families  determined 
to  have  potential  for  homeownership. 
Such  selection  shall  be  made  in 
sequence  from  the  waiting  list. 

§950.507    Homebuyer  Ownership 
Opportunity  Agreements  (HOOA). 

(a)  General.  The  HOOA  shall  be 
executed  between  the  IHA  and  the 
homebuyer  as  a  condition  for  occupancy 
of  a  Turnkey  III  unit. 

(b)  Pre-Existing  Agreements.  (1) 
Turnkey  III  Projects  in  operation  on  the 
effective  date  of  this  subpart  shall  be 
governed  by  this  subpart,  except  to  the 
extent  that  the  terms  of  any  pre-existing 
Homebuyer  Agreements  shall  govern  the 
relationship  of  an  IHA  and  occupant 
until  the  termination  or  cancellation  of 
such  agreement(s).  If  the  agreement 
establishes  a  maximum  or  a  minimum 
monthly  payment,  the  terms  of  the 
agreement  shall  govern.  However,  in  no 
event  will  the  monthly  payment  charged 
exceed  the  Total  Tenant  Payment 
determined  in  accordance  with  subpart 
D  of  this  part. 

(2)  Pre-existing  Homebuyer 
Agreements  that  determined  the 
required  monthly  payment  in 
accordance  with  a  "Schedule" 
developed  by  the  IHA  and  approved  by 
HUD  should  continue  to  determine  the 
monthly  payment  in  accordance  with 
the  schedule.  This  schedule  is 
determined  as  follows: 

(i)  The  op)erating  budget  for  the 
project  is  based  on  estimated  expenses 
for  a  given  period  of  time.  The  amount 
needed  to  operate  a  particular  project  is 
called  the  break-even  amount  (see 
§  950.513(a)).  This  is  comprised  of  the 
Operating  Expenses,  the  total  amount 


needed  for  EHPA.  and  the  total  amount 
needed  for  NRMR. 

(ii)  The  aggregate  of  all  homebuyers' 
incomes  is  determined.  (If  no  definition 
of  income  is  stated  in  the  homebuyer's 
contract,  the  definition  in  subpart  A  of 
this  part  is  used.) 

(iii)  The  percentage  of  aggregated 
income  needed  to  cover  110  percent  of 
the  break-even  amount  is  determined. 
This  percentage  is  the  one  that  appears 
in  the  schedule. 

§  950.509    Responsibilities  of  hontebuyer. 

(a)  Repair,  maintenance,  and  use  of 
home.  The  homebuyer  shall  be 
responsible  for  the  routine  maintenance 
of  the  home  to  the  satisfaction  of  the 
homebuyers'  association  (HBA)  and  the 
IHA. 

(b)  Repair  of  damage.  In  addition  to 
the  obligation  for  routine  maintenance, 
the  homebuyer  shall  be  responsible  for 
repair  of  any  damage  caused  by  the 
homebuyer.  other  occupants,  or  visitors 

(c)  Care  of  home.  A  homebuyer  shall 
keep  the  home  in  a  sanitary  condition; 
cooperate  v\-iih  the  IHA  and  the  HBA  in 
keeping  and  maintaining  the  common 
areas  and  property,  including  fixtures 
and  equipment,  in  good  condition  and 
appearance;  and  follow  all  rules  of  the 
IHA  and  the  HBA  concerning  the  use 
euid  care  of  the  dwellings  and  the 
common  areas  and  property. 

(d)  Inspections.  A  homebuyer  shall 
agree  to  permit  officials,  employees,  or 
agents  of  the  IHA  and  the  HBA  to 
inspect  the  home  at  reasonable  hours 
and  intervals  in  accordance  with  rules 
established  by  the  IHA  and  the  HBA. 

(e)  Use  of  home.  (1)  A  homebuyer 
shall  not: 

(i)  Sublet  the  home  without  the  prior 
written  approval  of  iheJHA; 

(ii)  Use  or  occupy  the  home  for  any 
unlawful  purpose:  or 

(iii)  Provide  accommodations  (unless 
approved  by  the  HBA  and  the  IHA)  to 
boarders  or  lodgers. 

(2)  The  homebuyer  shall  agree  to  use 
the  home  primarily  as  a  place  to  live  for 
the  family  (as  identified  in  the  initial 
application  or  by  subsequent 
amendment  with  the  approval  of  the 
IHA). 

(f)  Obligations  with  respect  to  other 
persons  and  property.  Neither  the 
homebuyer  nor  any  other  member  of  the 
family  shall  interfere  with  the  rights  of 
other  occupants  of  the  development, 
damage  the  common  property  or  the 
property  of  others,  or  create  physical 
hazards. 

(g)  Structural  changes.  A  homebuyer 
shall  not  make  any  structural  changes  in 
or  additions  to  the  home  unless  the  IH.A 
has  determined  that  such  change  would 
not: 
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(1)  Impair  the  value  of  the  unit,  the 
surrounding  units,  or  the  development 
as  a  whole;  or 

(2)  Affect  the  use  of  the  home  for 
residential  purposes; 

(h)  Statements  of  condition  and 
repair.  When  each  homebuyer  moves  in. 
the  IHA  shall  inspect  the  home  and 
shall  give  the  homebuyer  a  written 
statement,  to  be  signed  by  the  IHA  and 
the  homebuyer,  of  the  condition  of  the 
home  and  the  equipment  in  it.  Should 
the  homebuyer  vacate  the  home,  the 
IHA  shall  inspect  it  and  give  the 
homebuyer  a  written  statement  of  the 
repairs  and  other  work,  if  any,  required 
to  put  the  home  in  good  condition  for 
the  next  occupant.  The  homebuyer  or 
the  homebuyer's  representative  and  a 
representative  of  the  HBA  may  join  in 
any  inspections  by  the  IHA. 

(i)  Maintenance  of  common  property. 
The  homebuyer  may  participate  in 
nonroutine  maintenance  of  the  home 
and  in  maintenance  of  common 
property. 

(j)  Assignment  and  sunivorship.  Until 
such  time  as  the  homebuyer  obtains  title 
to  the  home,  the  following  conditions 
apply: 

(1)  A  homebuyer  shall  not  assign  any 
right  or  interest  in  the  home  or  any 
interest  under  the  Homebuyer 
Ownership  Opportimity  Agreement 
without  the  prior  written  approval  of 
the  IHA; 

(2)  In  the  event  of  death,  mental 
incapacity,  or  other  condition  as 
determined  by  the  IHA,  the  person 
designated  as  the  successor  in  the 
Homebuyer  Ownership  Opportunity 
Agreement  shall  succeed  to  the  rights 
and  responsibilities  under  the 
agreement  if  that  person  meets  the 
conditions  established  by  the  IHA.  Such 
person  shall  be  designated  by  the 
homebuyer.  If  there  is  no  such 
designation,  or  the  designee  does  not 
meet  the  standards  of  potential  for 
homeownership.  the  IHA  may  consider 
as  the  homebuyer  any  family  member 
who  meets  the  standards  of  potential  for 
homeownership; 

(3)  If  there  is  no  qualified  successor  in 
accordance  with  paragraph  (j)(2)  of  this 
section,  and  no  minor  child  of  the 
homebuyer's  family  is  in  occupancy,  the 
IHA  shall  terminate  the  agreement  and 
select  another  family.  Where  a  minor 
child  or  children  of  the  homebuyer's 
family  is  in  occupancy,  and  an 
appropriate  adult(s)  who  has  been 
appointed  legal  guardian  of  the  children 
is  able  and  willing  to  perform  the 
obligations  of  the  Homebuyer 
Ownership  Opportunity  Agreement  in 
their  interest  and  on  their  behalf,  then 
in  order  to  protect  continued  occupancy 
and  opportunity  for  acquisition  of 


ownership  of  the  home,  the  IHA  may 
approve  the  guardian(s)  as  occupants  of 
the  unit  with  a'duty  to  fulfill  the 
homebuyer  obligations  under  the 
agreement. 

S  950.51 1    Homebuyers'  association  (HBA). 

(a)  General.  (1)  The  homebuyers' 
association  (HBA)  is  an  incorporated 
organization  composed  of  all 
homebuyers  and  homeowners.  Each 
Turnkey  III  development  shall  have  an 
HBA.  unless  the  homes  are  on  scattered 
sites  (noncontiguous  lots  throughout  a 
multi-block  area  with  no  common 
property),  or  the  number  of  homes  in 
the  development  may  be  too  few  to 
support  an  HBA.  For  such  cases,  a 
modified  form  of  homebuyers 
association  or  a  less  formal  organization 
may  be  desirable.  This  decision  shall  be 
made  jointly  by  the  IHA  and  the 
homebuyers. 

(2)  The  functions  of  the  HBA  shall  be 
set  forth  in  its  articles  of  incorporation 
and  by-laws.  The  IHA  shall  assist  the 
HBA  in  its  organization  and  operation  to 
the  extent  possible. 

(b)  Funding.  The  IHA  may  provide 
noncash  contributions  to  the  HBA,  such 
as  ofBce  space,  as  well  as  cash 
contributions,  which  shall  be  provided 
for  in  the  annual  operating  budgets  of 
the  IHA.  The  cash  contributions  shall  be 
in  an  amount  provided  for  in  the  IHA 
budget  and  shall  be  subject  to  any  HUD 
restrictions  on  funding. 

§950.512    Homeowner's  association 
(HOA). 

A  "homeowners'  association  "  means 
an  association  comprised  of 
homeowners,  to  which  the  IHA  conveys 
ovniership  of  common  property,  and 
which  thereafter  has  responsibilities 
with  respect  to  the  common  property. 
Only  residents  who  have  acquired  title 
to  their  homes  are  members  of  the  HOA. 

§  950.51 3    Breal(-«ven  amount  and 
application  of  nwnttily  payments. 

(a)  Definition.  The  term  "break-even 
amount"  as  used  herein  means  the 
minimum  average  monthly  amount 
required  to  provide  funds  for  the 
amounts  budgeted  for  operating   . 
expenses,  the  EHPA,  and  the  NRMR.  A 
separate  break-even  amount  is 
established  for  each  size  and  type  of 
dwelling  unit,  as  well  as  for  the  project 
as  a  whole.  The  break-even  amount  for 
EHPA  and  NRMR  will  vary  by  size  and 
type  of  dwelling  unit.  Similar  variations 
may  occur  for  operating  expenses.  The 
break-even  amounl  does  not  include  the 
monthly  allowance  for  utilities  that  the 
homebuyer  pays  directly. 

(b)  Application  of  monthly  payments. 
The  IHA  shall  apply  the  homebuyer's 
monthly  payment  as  follows: 


(1)  To  the  credit  of  the  homebuyer's 
EHPA; 

(2)  To  the  credit  of  the  homebuyer's 
NRMR;  and 

(3)  For  payment  of  monthly  operating 
expense,  including  contributions  to  the 
operating  reserve. 

(c)  Excess  over  break-even.  When  the 
homebuyer's  required  monthly  payment 
exceeds  the  applicable  break-even 
amount,  the  excess  shall  constitute 
additional  project  income  and  shall  be 
deposited  and  used  in  the  same  manner 
as  other  project  income. 

(d)  Deficit  in  monthly  payment.  When 
the  homebuyer's  required  monthly 
payment  is  less  than  the  applicable 
break-even  amount,  the  deficit  shall  be 
applied  as  a  reduction  of  that  portion  of 
the  monthly  payment  designated  for 
operating  expense  (i.e.,  as  a  reduction  of 
project  income).  In  all  cases,  the 
homebuyer  payment  shall  be  sufficient 
to  cover'the  EHPA  and  the  NRMR. 
which  shall  be  credited  with  the  amount 
included  in  the  break-even  amount  for 
these  accounts. 

§950.515    Monttily  operating  expense. 

(a)  Definition  and  categories  of 
monthly  operating  expense.  The  term 
"monthly  operating  expense"  means  the 
monthly  amount  needed  for  the 
following  purposes: 

(1)  Administration.  Administrative 
salaries,  travel,  legal  expenses,  office 
supplies,  etc.; 

(2)  Homebuyer  senices.  IHA  expenses 
in4he  achievement  of  social  goals, 
including  costs  such  as  salaries, 
publications,  payments  to  the  HBA  to 
assist  its  operation,  contracts,  and  other 
costs; 

(3)  Utilities.  Those  utilities  (such  as 
water),  if  any,  to  be  furnished  by  the 
IHA  as  part  of  operating  expense; 

(4)  Routine  maintenance  of  common 
property.  For  community  building, 
grounds,  and  other  common  areas,  if 
any.  The  amount  required  for  routine 
maintenance  of  common  property 
depends  upon  the  type  of  common 
property  included  in  the  development 
and  the  extent  of  the  IHA's 
responsibility  for  maintenance; 

(5)  Protective  senices.  The  cost  of 
supplemental  protective  services  paid 
by  the  IHA  for  the  protection  of  persons 
and  property; 

(6)  General  expense.  Premiums  for 
fire  and  other  insurance,  payments  in 
lieu  of  taxes  to  the  local  taxing  body, 
collection  losses,  payroll  taxes,  etc., 

(7)  Nonroutine  maintenance  of 
common  property  (contribution  to 
operating  resen'e).  Extraordinary' 
maintenance  of  equipment  applicable  to 
the  community  building  and  grounds. 


and  unanticipated  items  for 
nondwelling  structures. 

(b)  Monthly  operating  expense  rate. 
(1)  The  monthly  operating  expense  rate 
to  be  included  in  the  break-even  amount 
for  each  fiscal  year  shall  be  established 
on  the  basis  of  the  IHA's  operating 
budget  for  that  fiscal  year.  The  operating 
budget  may  be  revised  during  the  course 
of  the  fiscal  year  in  accordance  with 
HUD  regulations,  contracts,  and 
handbooks. 

(2)  If  it  is  subsequently  determined 
that  the  actual  operating  expense  for  a 
fiscal  year  was  more  or  less  than  the 
amount  provided  by  the  monthly 
operating  expense  established  for  that 
fiscal  year,  the  rate  of  monthly  operating 
expenses  to  be  established  for  the  next 
fiscal  year  may  be  adjusted  to  account 
for  the  differences. 

(c)  Posting  of  monthly  operating 
expenst'  statement.  A  statement 
showing  the  budgeted  monthly  amount 
allocated  in  the  current  operating 
expense  category  shall  be  provided  to 
the  HBA,  and  copies  shall  be  provided 
to  homebuyers  upon  request. 

§950.517    Earned  Hom«  Payments 
Account  (EHPA). 

(a)  Credits  to  the  account.  The  IHA 
shall  establish  and  maintain  a  separate 
EHPA  for  each  homebuyer.  Since  the 
homebuyer  is  responsible  for 
maintaining  the  home,  a  portion  of  the 
required  monthly  payment  equal  to  the 
IHA's  estimate  of  the  monthly  cost  for 
such  routine  maintenance,  taking  into 
consideration  the  relative  type  and  size 
of  the  homeowner's  home,  shall  be  set 
aside  in  the  EHPA.  In  addition,  this 
account  shall  be  credited  vyith: 

(1)  Any  voluntary  payments  made 
pursuant  to  paragraph  (f)  of  this  section; 
and 

(2)  Any  amount  earned  through  the 
performance  of  maintenance  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  Charges  to  the  account.  (1)  If  for 
any  reason  the  homebuyer  is  unable  or 
fails  to  perform  any  item  of  required 
maintenance,  the  IHA  shall  arrange  to 
have  the  work  done  in  accordance  with 
the  procedures  established  by  the  IHA 
and  the  HBA,  and  the  cost  thereof  shall 
be  charged  to  the  homebuyer's  EHPA. 
Inspections  of  the  home  shall  be  made 
jointly  by  the  IHA  and  HBA. 

(2)  To  the  extent  NRMR  expense  is 
attributable  to  the  negligence  of  the 
homebuyer  as  determined  by  the  HBA 
and  approved  by  the  IHA  (see 
§  950.519).  the  cost  thereof  shall  be 
charged  to  the  EHPA. 

(c)  Additional  equity  through 
maintenance  of  common  property. 


Homebuyers  may  earn  addition  EHPA 
credits  by  providing  in  whole  or  in  part 
any  of  the  maintenance  necessary  to  the 
common  property  of  the  development. 
When  such  maintenance  is  to  be 
provided  by  the  homebuyer.  this  may  be 
done  and  credit  earned  therefore  only 
pursuant  to  a  prior  written  agreement 
between  the  homebuyer  and  the  IHA  (or 
the  homeovyners'  association, 
depending  on  who  has  responsibility  for 
maintenance  of  the  property  involved), 
covering  the  nature  and  scope  of  the 
work  and  the  amount  of  credit  the 
homebuyer  is  to  receive.  In  such  cases, 
the  agreed  amount  shall  be  charged  to 
the  appropriate  maintenance  account 
and  credited  to  the  homebuyer's  EHPA 
upon  completion  of  the  work. 

(d)  Investment  of  excess.  (1)  When  the 
aggregate  amount  of  all  EHPA  balances 
exceeds  the  estimated  reser\'e 
requirements  for  90  days,  the  IHA  shall 
notify  the  HBA  and  shall  invest  the 
excess  in  Federally  insured  savings 
accounts.  Federally  insured  credit 
unions,  and/or  securities  approved  by 
HUD.  and  in  accordance  with  any 
recommendations  made  by  the  HBA.  If 
the  HBA  wishes  to  participate  in  the 
investment  program,  it  should  submit 
periodically  to  the  IHA  a  list  of  HUD- 
approved  securities,  bonds,  or 
obligations  that  the  association 
recommends  for  investment  by  the  IHA 
of  the  funds  in  the  EHPAs.  Interest 
earned  on  the  investment  of  such  funds 
shall  be  prorated  and  credited  to  each 
homebuyer's  EHPA  in  proportion  to  the 
amount  in  each  such  reserve  account. 

(2](i)  Periodically,  but  not  less  often 
than  annually,  the  IHA  shall  prepare  a 
statement  showing: 

(A)  The  aggregate  amount  of  all  EHPA 
balances. 

(B)  The  aggregate  amount  of 
investments  (savings  accounts  and/or 
securities)  held  for  the  account  of  all  the 
homebuyers"  EHPAs.  and 

(C)  The  aggregate  uninvested  balance 
of  all  the  homebuyers*  EHPAs. 

(ii)  This  statement  shall  be  made 
available  to  any  authorized 
representative  of  the  HBA. 

(e)  Voluntary  payments.  To  enable  the 
homebuyer  to  acquire  title  to  the  home 
within  a  shorter  period,  the  homebuyer 
may  make  payments  over  and  above  the 
required  monthly  payments.  Such 
voluntary  payments  shall  be  credited  to 
the  homebuyer's  EHPA. 

(f)  Delinquent  monthly  payments. 
Under  exceptional  circumstances  as 
determined  by  the  HBA  and  the  IHA,  a 
homebuyer's  EHPA  may  be  used  to  pay 
the  delinquent  required  monthly 
payments,  provided  the  amount  used  for 
this  purpose  does  not  seriously  deplete 
the  account  and  provided  that  the 


homebuyer  agrees  to  cooperate  in  such 
counseling  as  may  be  made  available  by 
the  IHA  or  the  HBA. 

(g)  Annual  statement  to  homebuyer. 
The  IHA  shall  provide  an  annual 
statement  to  each  homebuyer  specifying 
the  amounts  in  the  EHPA  and  the 
NRMR.  Any  maintenance  or  repair  done 
on  the  dwelling  by  the  IHA  that  is 
chargeable  to  the  EHPA  or  to  the  NRMR 
shall  be  accounted  for  through  a  work 
order,  a  copy  of  which  shall  be  sent  to 
the  homebuyer. 

(h)  Withdrawal  and  assignment.  The 
homebuyer  shall  have  no  right  to  assign, 
withdraw,  or  in  any  way  dispose  of  the 
funds  in  its  EHPA  except  as  provided  in 
this  section  or  in  §  950.525. 

(i)  Application  of  EHPA  upon 
vacating  of  dwelling.  (1)  In  the  event  a 
homebuyer  agreement  is  terminated  the 
IHA  shall  charge  againM  the 
homebuyer's  EHPA  the  amounts 
required  to  pay: 

(i)  The  amount  due  the  IHA. 
including  the  monthly  payments  the 
homebuyer  is  obligated  to  pay  up  toihe 
date  the  homebuyer  vacates; 

(ii)  The  monthly  payment  for  the 
period  the  home  is  vacant,  not  to  exceed 
60  days  from  the  date  of  notice  of 
intention  to  vacate,  or  if  the  homebuyer 
fails  to  give  notice  of  intention  to  vacate. 
60  days  from  the  date  the  home  is  put 
in  good  condition  for  the  next  occupant; 
and 

(iii)  The  cost  of  any  routine 
maintenance,  and  of  any  nonroutine 
maintenance  attributable  to  the 
negligence  of  the  homebuyer.  required 
to  put  the  home  in  good  condition  for 
the  next  occupant. 

(2)  If  the  EHPA  balance  is  not 
sufficient  to  cover  all  of  these  charges, 
the  IHA  shall  require  the  homebuyer  to 
pay  the  additional  amount  due.  If  the 
amount  in  the  account  exceeds  these 
charges,  the  excess  shall  be  paid  to  the 
homebuyer. 

(3)  Settlement  with  the  homebuyer 
shall  be  made  promptly  after  the  actual 
cost  of  repairs  to  the  dwelling  has  been 
determined,  provided  that  the  IHA  shall 
make  ever)-  effort  to  make  such 
settFemcnt  within  30  days  from  the  date 
the  homebuyer  vacates. 

§950.519    Nonroubne  Maintenance 
Reserve  (NRMR). 

(a)  Purpose  of  reserve.  The  IHA  shall 
establish  and  maintain  a  separate  NRMR 
for  each  home,  using  a  portion  of  the 
homebuyer's  monthly  payment.  The 
purpose  of  the  NRMR  is  to  provide 
funds  for  the  nonroutine  maintenance  of 
the  home,  which  consists  of  the 
infrequent  and  costly  items  of 
maintenance  and  replacement  shown  on 
the  Nonroutine  Maintenance  Schedule 
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for  the  home.  The  NRMR  shall  not  be 
used  for  nonroutine  maintenance  of 
common  property,  or  for  nonroutine 
maintenance  relating  to  the  home  to  the 
extent  such  maintenance  is  attributable 
to  the  homebuyer's  negligence  or  to 
defective  materials  or  workmanship. 

(b)  Amount  of  reserve.  The  amount  of 
the  monthly  payments  to  be  set  aside  for 
NRMR  shall  be  determined  by  the  IHA, 
on  the  basis  of  the  Nonroutine 
Maintenance  Schedule  showing  the 
amount  likely  to  be  needed  for 
nonroutine  maintenance  of  the  home 
during  the  term  of  the  Homebuyer 
Ownership  Opportunity  Agreement, 
taking  into  consideration  the  type  of 
construction  and  dwelling  equipment. 
The  IHA  shall  prepare  this  schedule  and 
reexamine  it  annually. 

(c)  Charges  to  NflMfi.  (1)  The  IHA 
shall  provide  the  nonroutine 
maintenance  necessary  for  the  home, 
and  the  cost  thereof  shall  be  funded  as 
provided  in  paragraph  (c)(2)  of  this 
section.  Such  maintenance  may  be 
provided  by  the  homebuyer  but  only 
pursuant  to  a  prior  written  agreement 
with  the  IHA  covering  the  nature  and 
scope  of  the  work  and  the  amount  of 
credit  the  homebuyer  is  to  receive.  The 
amount  of  any  credit  shall,  upon 
completion  of  the  work,  be  credited  to 
the  homebuyer's  EHPA  and  charged  as 
provided  in  paragraph  (c)(2)  of  this 
section. 

(2)  The  cost  of  nonroutine 
maintenance  shall  be  charged  to  the 
N'RMR  for  the  home  except  that: 

(i)  To  the  extent  such  maintenance  is 
attributable  to  the  fault  or  negligence  of 
the  homebuyer.  the  cost  shall  be 
charged  to  the  homebuyer's  EHPA  after 
consultation  with  the  HBA  if  the 
homebuyer  disagrees:  and 

(ii)  To  the  extent  such  maintenance  is 
attributable  to  defective  materials  or 
workmanship  not  covered  by  the 
warrtmty,  or  even  though  covered  by  the 
warranty  if  not  paid  for  thereunder 
through  no  fault  or  negligence  of  the 
homebuyer,  the  cost  shall  be  charged  to 
the  appropriate  operating  expense 
account  of  the  Project. 

(3)  In  the  event  the  amount  charged 
against  the  NRMR  exceeds  the  balance 
therein,  the  difference  (deficit)  shall  be 
made  up  from  continuing  monthly 
credits  to  the  NRMR  based  upon  the 
homebuyer's  monthly  payments.  If  there 
is  still  a  deficit  when  the  homebuyer 
acquires  title,  the  homebuyer  shall  pay 
such  deficit  at  settlement  (see  paragraph 
(d)(2)  of  this  section). 

(d)  Tmnsfer  of  NRMR.  (1)  In  the  event 
the  homebuyer  agreement  is  terminated, 
the  homebuyer  shall  not  receive  any 
balance  or  be  required  to  pay  any  deficit 
in  the  NRMR.  When  a  subsequent 


homebuyer  moves  in,  a  credit  balance  in 
the  NRMR  shall  continue  to  be 
applicable  to  the  home  in  the  same 
amount  as  if  the  preceding  homebuyer 
had  continued  in  occupancy. 

(2)  In  the  event  the  homebuyer 
purchases  the  home,  and  there  remains 
a  balance  in  the  NRMR.  the  IHA  shall 
pay  such  balance  to  the  homeowmer  at 
settlement.  In  the  event  the  homebuyer 
purchases  and  there  is  a  deficit  in  the 
NRMR,  the  homebuyer  shall  pay  such 
deficit  to  the  IHA  at  settlement. 

(e)  Investment  of  excess.  (1)  When  the 
aggregate  amount  of  the  NRMR  balances 
for  all  the  homes  exceeds  the  estimated 
reserve  requirements  for  90  days,  the 
IHA  shall  invest  the  excess  in  Federally 
insured  savings  accounts.  Federally 
insured  credit  unions,  and/or  securities 
approved  by  HUD.  Income  earned  on 
the  investment  of  such  funds  shall  be 
prorated  and  r  redited  to  each 
homebuyer's  NRMR  in  proportion  to  the 
amount  in  each  reserve  account. 

(2)  (i)  Periodically,  but  not  less  often 
than  annually,  the  IHA  shall  prepare  a 
statement  showing: 

(A)  The  aggregate  amount  of  all 
NRMR  balances, 

(B)  The  aggregate  amount  of 
investments  (savings  accounts  and/ or 
securities)  held  for  the  account  of  the 
NRMRs.  and 

(C)  The  aggregate  uninvested  balance 
of  the  NRMRs. 

(ii)  The  IHA  shall  make  a  copy  of  this 
statement  available  to  any  authorized 
representative  of  the  HBA. 

S  9S0.521    Operating  reserve. 

(a)  Purpose  of  the  resene.  To  the 
extent  that  total  operating  receipts 
(including  subsidies  for  operations) 
exceed  total  operating  expenditures  of 
the  project,  the  IHA  shall  establish  an 
operating  reserve  in  connection  with  its 
annual  operating  budgets  for  the  project. 
The  purpose  of  this  reser\'e  is  to  provide 
fund!s  for: 

(1 )  The  infrequent  but  costly  items  of 
nonroutine  maintenance  and 
replacements  of  common  property, 
taking  into  consideration  the  types  of 
items  that  constitute  common  property, 
such  as  nondwelling  structures  and 
equipment,  and  in  certain  cases, 
cohimon  elements  of  dwelhng 
structures: 

(2)  Nonroutine  maintenance  fur  the 
homes  to  the  extent  such  maintenance 
is  attributable  to  defective  materials  or 
workmanship  not  covered  by  warranty; 

(3)  Working  capital,  including  funds 
to  cover  a  deficit  in  a  homebuyer's 
NRMR  until  such  deficit  is  offset  by 
future  monthly  pa^nments  by  the 
homeowner  or  a  settlement  in  the  event 
the  homebuyer  should  purchase: 


(4)  A  deficit  in  the  operation  of  the 
project  for  a  fiscal  year,  including  any 
deficit  resulting  firom  monthly  payments 
totaling  less  than  the  break-even  amount 
for  the  project: 

(5)  Nonroutine  maintenance  of 
vacated  homes  with  insufficient  NRMR 
balances  to  put  them  in  suitable 
condition  for  reoccupancy  by 
subsequent  homeowners:  and 

(6)  The  cost  of  utilities  on  a  temporar>- 
basis  for  an  individual  unit  by  way  of 

a  utility  reimbursement  when  a 
homebuyer  has  insufficient  tenant 
income  to  cover  even  the  utilities. 

(b)  Nonroutine  maintenance  of 
common  property  (contribution  to 
operating  reserve.  The  amount  under 
this  heading  to  be  included  in  operating 
expense  (and  in  the  break -even  amount) 
established  for  the  fiscal  year  shall  be 
determined  by  the  IHA.  on  the  basis  of 
estimates  of  the  monthly  amount 
needed  to  accumulate  an  adequate 
reserve  for  the  items  described  in 
paragraph  (a)(1)  of  this  section.  This 
contribution  to  the  operating  reserve 
shall  be  made  only  during  the  period 
the  IHA  is  responsible  for  the 
maintenance  of  any  common  property; 
during  such  period,  the  amount  shall  be 
determined  on  the  basis  of  the 
requirements  of  all  common  property  in 
the  development. 

(c)  Transfer  to  homeowners' 
association.  Where  a  Turnkey  III 
development  includes  common 
property,  the  IHA  shall  be  responsible 
for  and  shall  retain  custody  of  the 
operating  reserve  until  the  homeowners 
acquire  voting  control  of  the 
homeowners'  association.  When  the 
homeowners  acquire  voting  pontrol.  the 
homeowners'  association  shall  then 
assume  full  responsibility  for 
management  and  maintenance  of 
common  property  under  a  plan,  agreed 
upon  by  the  IHA  and  the  homeowners 
association,  and  the  IHA  shall  transfer 
to  the  homeowners'  association  a 
portion  of  the  operating  reserve  then 
held  by  the  IHA.  This  provision  shall 
not  apply  when  there  is  no  common 
property  or  when  there  is  no  duly 
organized  and  functioning  homeowners 
association. 

(d)  Disposition  of  reserve.  Following 
the  end  of  the  fiscal  year  in  which  the 
last  home  has  been  conveyed  by  the 
IHA.  the  balance  of  the  operating 
reserve  held  by  the  IHA  shall  be 
retained  by  the  IHA  in  a  replacement 
reserve  if  an  ACC  amendment  has  been 
executed  implementing  loan 
forgiveness,  provided  that  the  aggregate 
amount  of  payments  by  the  IHA  under 
this  paragraph  (d)  shall  not  exceed  the 
aggregate  amount  of  annual 
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contributions  paid  by  HUD  with  respect 
to  the  development. 

§950.523    Operating  subsidy. 

HUD  may  pay  operating  subsidy, 
subject  to  the  availability  of  funds  for 
this  purpose  and  at  HUD's  sole 
discretion,  to  cover  an  operating  deficit 
in  an  operating  budget.  However, 
operating  subsidy  or  project  funds  may 
not  be  used  to  establish  or  maintain  the 
homebuyer  reserve  accounts. 

§  950.525    Purchase  price  and  methods  of 
purchase. 

(a)  Purchase  price.  The  purchase  price 
for  the  initial  and  subsequent 
homebuyer  shall  be  determined  by  the 
IHA. 

(b)  Purchase  price  schedule.  On  the 
date  when  the  homebuyer  agreement  is 
signed,  the  IHA  shall  provide  the 
homebuyer  with  a  Purchase  Price 
Schedule,  showing  the  monthly 
declining  purchase  price  over  the  term 
of  the  HOOA  agreement  (a  period  not 
less  than  15  years  or  more  than  25  as 
determined  by  the  IHA,  at  an  interest 
rate  determined  by  the  IHA).  The  IHA 
may  choose  to  forego  charging  interest 
and  calculate  the  payment  with  an 
interest  rate  of  zero. 

(c)  Methods  of  purchase.  (1)  The 
homebuyer  may  achieve  ownership 
when  the  amount  in  the  EHPA,  plus 
such  portion  of  the  NRMR  as  the 
homebuyer  wishes  to  use  for  the 
purchase,  is  equal  to  the  unamortized 
balance  purchase  price  as  shown  at  that 
time  on  the  homebuyer's  purchase  price 
schedule  plus  all  incidental  costs  (the 
rosts  incidental  to  acquiring  ownership, 
including  but  not  limited  to  the  costs  for 
a  credit  report,  field  survey,  title 
examination,  title  insurance, 
inspections,  the  fees  for  attorneys  other 
than  the  IHA's  attorney,  mortgage 
application,  closing  and  recording,  and 
the  transfer  taxes  and  loan  discount 
payment,  if  any).  If  for  any  reason  title 
to  the  home  is  not  conveyed  to  the 
homebuyer  during  the  month  in  which 
the  combined  total  in  the  EHPA  and 
designated  portion  of  the  NRMR  equals 
the  purchase  price,  the  balance  of  the 
purchase  price  shall  be  fixed  as  the 
amount  specified  for  that  month,  and 
the  homebuyer  shall  be  refunded: 

(i)  The  net  additions,  if  any,  credited 
to  the  EHPA  after  that  month;  and 

(ii)  Such  part  of  the  monthly 
payments  made  by  the  homebuyer  after 
the  balance  of  the  purchase  price  has 
been  fixed  that  exceeds  the  break-even 
amount  attributable  to  the  unit. 

(2)  Where  the  sum  of  the  unamortized 
balance  of  the  purchase  price  and 
incidental  costs  is  greater  than  the 
amounts  in  the  homebuyer's  EHPA  and 


NRMR,  the  homebuyer  may  achieve 
ownership  by  obtaining  financing  for  or 
otherwise  paying  the  excess  amount. 
The  unamortized  balance  of  the 
purchase  price  shall  be  the  amount 
shown  on  the  homebuyer's  purchase 
price  schedule  for  the  month  in  which 
the  settlement  date  for  the  purchase 
occurred. 

(3)  Period  required  to  achieve 
ownership.  The  maximum  period  for 
achieving  ownership  shall  be  30  years, 
but  depending  upon  increases  in  the 
homebuyer's  income  and  the  amount  of 
credit  the  homebuyer  can  accumulate  in 
the  EHPA  and  NRMR,  the  period  may  be 
shortened  accordingly. 

(4)  Residual  receipts.  After  payment 
in  full  of  the  IHA's  debt,  if  there  are  any 
subsequent  homebuyers  who  have  not 
acquired  ownership  of  their  homes,  the 
IHA  shall  retain  all  residual  receipts 
fi'om  the  operation  of  the  development 
in  a  replacement  reserve. 

(5)  IHA  financing.  The  IHA  may,  at  its 
discretion,  provide  financing  for 
purchases  by  homebuyers,  or  assist  with 
financing,  by  such  methods  and  on  such 
terms  and  conditions  as  may  agreeable 
to  the  IHA  and  the  homebuyer 

(6)  Transfer  of  title  to  homebuyer. 
When  the  homebuyer  is  to  obtain 
ownership,  the  parties  shall  mutually 
agree  upon  a  closing  date.  On  the 
closing  date,  the  homebuyer  shall  pay 
the  required  amount  of  money  to  the 
IHA  and  receive  a  deed  for  the  home. 

§950.529    Termination  of  Homebuyer 
Ownership  Opportunity  Agreement 

(a)  Termination  by  IHA.  (1)  In  the 
event  the  homebuyer  should  breach  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  failure  to  make  the 
required  monthly  pajonent,  by 
misrepresentation  or  withholding 
information  in  applying  for  admission 
or  in  connection  with  any  subsequent 
reexamination  of  income  and  family 
composition,  by  failure  to  comply  with 
any  of  the  other  homebuyer  obligations 
under  the  agreement,  by  loss  of 
homeownership  potential  (beyond  a 
temporary,  unforeseen  change  in 
circumstances),  an  income  that  requires 
outright  purchase,  the  IHA  may 
terminate  the  agreement  30  days  after 
giving  the  homebuyer  notice  of  its 
intention  to  do  so  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(2)  Notice  of  termination  by  the  IHA 
shall  be  in  writing.  Such  notice  shall 
state: 

(i)  The  reason  for  termination; 

(ii)  That  the  homebuyer  may  respond 
to  the  IHA,  in  writing  or  in  person, 
within  a  specified  reasonable  period  of 
time  regarding  the  reason  for 
termination; 


(iii)  That  in  such  response  the 
homebuyer  may  be  represented  bv  the 
HBA: 

(iv)  That  the  IHA  will  consult  the 
HB.A.  concerning  this  termination; 

(v)  That  unless  the  IHA  rescinds  or 
modifies  the  notices,  the  termination 
shall  be  effective  at  the  end  of  the  30- 
day  notice  period:  and 

(vi)  That,  in  the  case  of  termination  as 
a  result  of  loss  of  homeownership 
potential  when  the  homebuyer  is 
otherwise  in  compliance  with  the 
agreement,  the  family  will  be  offered  a 
transfer  to  a  rental  unit  (whether  or  not 
in  concert  with  a  conversion  of  that  unit 
to  the  rental  program).  If  a  rental  unit  of 
appropriate  size  is  available,  the  family 
will  be  notified  of  a  transfer  to  that  unit. 
If  no  other  unit  is  then  available  and  the 
homebuyer's  current  unit  is  not  to  be 
converted  to  rental,  the  family  will  b«! 
notified  that  it  may  remain  in  place 
until  an  appropriate  rental  unit  becomes 
available  (in  which  case  the  unit 
remains  under  the  Turnkey  III  project). 
Othenvise,  the  notice  shall  state  that  the 
transfer  shall  occur  as  soon  as  a  suitable 
rental  unit  is  available  for  occupancy, 
but  no  earlier  than  30  days  from  the  date 
of  the  notice.  The  notice  shall  also  state 
that  if  the  homebuyer  should  refuse  to 
move  under  such  circumstances,  the 
family  may  be  required  to  vacate  the 
homebuyer  unit,  without  further  notice. 

(b)  Termination  by  the  homebuyer. 
The  homebuyer  may  terminate  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  giving  the  IHA  30  days 
notice  in  writing  of  the  intention  to 
terminate  and  vacate  the  home.  In  tho 
event  that  the  homebuyer  vacates  the 
home  without  notice  to  the  IHA.  the 
agreement  shall  be  terminated 
automatically,  and  the  IHA  may  dispose 
of,  in  any  manner  deemed  suitable  by  it. 
any  items  of  personal  property  left  by 
the  homebuyer  in  the  home. 

(c)  Transfer  to  the  rental  program.  In 
the  event  of  termination  of  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  the  IHA  or  by  the 
homebuyer  with  adequate  notice,  the 
homebuyer  may  be  transferred  to  a 
suitable  unit  in  the  rental  program,  in 
accordance  with  §950.503  or  terminated 
from  occupancy.  If  the  homebuyer  is 
transferred  to  the  rental  program,  the 
amount  in  the  homeowner's  EHPA  shall 
be  paid  in  accordance  with  §  950.51 7(i). 

Subpart  H— Lead- Based  Paint 
Poisoning  Prevention 

§  950.551    Purpose  and  applicability. 
The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4821-4846,  bv  establishing 
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procedures  to  eliminate  as  far  as 
practicable  the  immediate  hazards  from 
the  presence  of  paint  which  may 
contain  lead  in  IHA-owned  housing 
assisted  under  the  United  States 
Housing  Act  of  1937.  This  subpart 
applies  to  IHA-owned  low- income 
housing  projects,  including  Turnkey  III, 
Mutual  Help,  and  conveyed  Lanham  Act 
and  Public  Works  Administration 
projects,  and  to  section  23  Leased 
Housing  Bond-Financed  projects.  This 
subpart  does  not  apply  to  projects  under 
the  section  23  Leased  Housing  Non- 
Bond-Financed  Program,  the  section 
10(c)  Leased  Housing  Program,  or  the 
.section  23  and  section  8  Housing 
Assistance  Payments  programs.  This 
subpart  is  promulgated  in  accordance 
with  the  authorization  granted  in  24 
CFR  35.24(b)(4)  and  supersedes,  with 
respect  to  all  housing  to  which  it 
applies,  the  requirements  prescribed  by 
subpart  C  of  24  CFR  part  35. 

§950  553    Testing  and  abatement 
app<iC4t>le  to  development. 

(a)  Pre-acquisition  testing.  With 
respect  to  development,  all  existing 
properties  constructed  before  1976  (or 
substantially  rehabihtated  before  1978) 
and  proposed  to  be  acquired  for  family 
projects  (whether  or  not  they  will  need 
rehabilitation)  shall  be  tested  for  lead- 
based  paint  on  applicable  surfaces  (as 
defined  in  subpart  A  of  this  part). 

(b)  Prff-occupancy  abntement.  If  units 
containing  lead-based  paint  are 
acquired,  compliance  with  parts  35  and 
this  subpart  is  required,  and  abatement 
shall  be  completed  before  occupancy. 

(c)  Compliance  with  guidelines.  It  is 
strongly  encouraged,  but  not  required, 
that  all  such  properties  be  tested  in 
accordance  with  the  Lead-Based  Paint 
Interim  Guidelines  for  Hazard 
Identification  and  Abatement  in  Public 
and  Indian  Housing  (hereafter  Lead- 
Based  Paint  Interim  Guidelines),  which 
wen;  published  at  55  FR  14555  and  55 
FR  .J9874  (1990).  as  periodically 
amended  or  updated,  and  other  future 
ofHcial  departmental  issuances  related 
to  lead-based  paint,  before  any 
irrev«K.able  commitment  is  made  to 
acquire  the  property.  Properties  that 
have  already  b(«n  tested  in  arxordance 
with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  as  amended  by  the 
Housing  and  Community  Developnient 
Act  of  1987  need  not  be  tested  again.  If 
lead-based  paint  is  found  in  a  property 
to  be  acquired,  the  cost  of  testing  and 
abatement  shall  be  considered  when 
making  the  cost  comparison  tu  justify 
new  construction,  as  well  as  when 
meeting  maximum  total  development 
cost  limitations. 


§  950.555    Testing  and  abatement 
applicable  to  modernization. 

(a)  Applicability  of  requirements — (1) 
General.  With  respect  to  modernization, 
the  IHA  shall  comply  with  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821^846)  and  HUD 
implementing  regulations  (24  CFR  part 
35  and  this  subpart  H).  The  five-year 
funding  request  plan  for  CIAP  (as 
described  in  §950.610)  shall  be 
amended  to  include  the  schedule  for 
lead-based  paint  testing  and  abatement. 
Random  testing  shall  be  completed  by 
December  6.  1994  (42  U.S.C. 
4822(d)(2)(B)).  Testing  and  abatement 
shall  be  completed  with  respect  to  all 
family  projects  constructed  or 
substantially  rehabilitated  before  1978 
approved  for  (or  applications  for) 
comprehensive  and  homeownership 
modernization:  other  pre-4978  family 
projects  not  undergoing  comprehensive 
and  homeownership  modernization; 
and  special  purpose  modernization. 
Any  previous  testing  or  abatement  work 
that  was  done  in  accordance  with 
HUD's  implementing  regulations, 
effective  June  6,  1988,  or  the  Lead-Based 
Paint  Poisoning  Prevention  Act  as 
amended  by  the  Housing  and 
.  Community  Development  Act  of  1987 
shall  not  be  redone  to  comply  with  the 
requirements  of  this  section. 

(2)  Special  Purpose.  The  requirements 
for  lead-based  paint  testing  and 
abatement  apply  to  the  following  three 
categories  of  special  purpose 
modernization:  vacant  unit  reduction; 
accessibility  for  handicapped  (for  any 
dwelling  in  such  housing  in  which  any 
child  who  is  less  than  7  years  of  age 
resides  or  is  expected  to  reside):  and 
cost  effective  energy  efficiency 
measures.  In  the  case  of  funding  for 
accessibility  for  the  handicapped  and 
cost-effective  energy  efficiency 
measures,  LBP  testing  and  abatement 
shall  be  performed  only  when  the 
rehabilitation  involves  removal  of  walls, 
doors,  and  windows.  The  HUD  Area 
ONAP  may  determine  on  a  case-by-case 
basis  whether  lead-based  paint  testing 
and  abatement  should  be  allowed  for  an 
IHA  requesting  special  purpose 
modernization  for  physical 
improvements  to  replace  or  repair  major 
equipment  systems  or  structural 
elements  (such  as.  the  exterior  of 
buildings).  With  regard  to  lead-based 
paint  testing  for  special  purpose 
modernization,  if  the  project  has  already 
been  randomly  sampled  before  May  15, 
1991.  using  the  criteria  found  in  the 
|une  6,  19U8  regulations  (see  paragraph 
(a)(1)  of  this  section)  or  after  May  15, 
1991,  using  the  criteria  outlined  in 
paragraph  (b)  of  this  section.  If  lead- 
based  paint  is  found  as  a  result  of 


previous  random  testing  or  current 
testing,  it  must  be  abated. 

(b)  Which  standards  apply — (1) 
Comprehensive,  special  purpose,  and 
homeownenhip  modernization  in 
pmgress.  With  respect  to  family  projects 
approved  for  comprehensive,  special 
purpose,  and  homeownership 
modernization  (assisted  under  section 
14  of  the  Act)  that  may  contain  lead- 
based  paint  for  which  funds  were 
reserved  by  HUD  by  May  15,  1991.  the 
following  standards  apply: 

(i)  IHAs  that  awarded  any 
construction  contract  (including 
architectural  and  engineering  (A&E) 
contracts)  before  April  1,  1990.  are 
subject  to  the  provisions  regarding 
random  testing  and  abatement  in  effect 
at  the  time  of  award. 

(ii)  IHAs  that  advertise  for  bid  or 
award  a  construction  contract 
(including  A&E  contracts)  or  plan  to 
start  force  account  work  on  or  after 
April  1.  1990.  excluding  those  contracts 
solely  for  emergency  work  items,  shall 
not  execute  these  contracts  until 
random  testing  as  described  in  this 
section  has  taken  place  and  any 
necessary  abatement  as  described  in  this 
section  is  included  in  the  modernization 
budget. 

(2)  Applications  for  comprehensive, 
special  purpose,  and  homeownership 
modernization  projects.  With  respect  to 
applications  for  family  projects  for 
comprehensive,  special  purpose,  and 
homeownership  modernization  (assisted 
under  section  14  of  the  Act)  that  may 
contain  lead-based  paint,  no 
construction  contracts  awarded  on  or 
after  April  1,  1990  (including  A&E 
contracts  and  force  account  work), 
excluding  those  contracts  solely  for 
emergency  work  items,  shall  be 
executed  until  random  testing  as 
described  in  this  section  has  taken  place 
and  any  necessary  abatement  as 
described  in  this  section  is  included  in 
the  modernization  budget. 

(3)  Lead-based  paint  modernization: 
other  family  projects  not  undergoing 
comprehensive,  special  purpose,  or 
homeownership  modernization.  Any 
pre-1978  family  project  (assisted  under 
section  14  of  the  Act)  not  undergoing 
comprehensive,  special  purpose,  or 
homeownership  modernization  (as 
covered  in  paragraphs  (b)(1)  and  (2)  of 
this  section)  including  a  pre-1978  family 
project  that  previously  has  been 
modernized  with  comprehensive, 
special  purpose,  or  homeownership 
modernization  grants  under  previous 
regulations  shall  be  randomly  tested  as 
described  in  this  section,  and  abated  as 
descril)ed  in  this  section  if  lead-based 
paint  is  found,  unless  testing  and 
abatement  was  previously  done  in 
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accordance  with  paragraph  (a)  of  this 
section. 

(c)  Testing— [1]  Random  testing. 
Random  testing  as  described  in  this 
paragraph  (c)(1)  is  an  eligible  cost  under 
lead-based  paint  modernization  and  is  a 
planning  cost  as  described  in 

§  950.605(d).  Interior  common  areas  to 
be  sampled  include  IHA-owned  or 
operated  child  care  facilities. 

(i)  Initial  random  test.  IHAs  shall  use 
random  testing  on  family  projects 
(including  homeownership  units) 
constructed  or  substantially 
rehabilitated  before  1978.  It  is  strongly 
recommended,  but  not  required,  that 
IHAs  use  the  random  testing 
methodology  set  forth  in  the  lead-based 
paint  interim  guidelines,  as  periodically 
amended  or  upgraded,  and  other  future 
outstanding  departmental  issuances  in 
effect  at  the  time  of  testing.  Random 
testing  shall  be  scheduled  or  prioritized 
by  age  of  the  family  projects  and 
whether  the  family  projects  are  known 
to  have  lead-based  paint  or  the  presence 
of  previous  elevated  blood  levels  (EBLs). 

(ii)  FoUowup.  If  evidence  of  lead- 
based  paint  is  found  in  units  that  were 
in  the  random  sample,  the  IHA  is 
required  to: 

(A)  Test  the  corresponding  surfaces 
where  lead-based  paint  was  found  in 
other  units  of  the  universe ijeing  tested: 
or 

(B)  Abate  all  like  surfaces  in  that 
universe  without  further  testing. 

(2)  Universal  testing.  For  scattered  site 
family  projects  involving  single-unit 
structures  that  are  not  contiguous  or 
were  built  and/or  rehabilitated  at 
different  times,  the  IHA  shall  cause  each 
unit  to  be  tested  for  lead-based  paint. 

(d)  Abatement.  Abatement  shall  be 
performed  in  accordance  with 
§950.570.  Abatement  within  a 
comprehensive  and  homeownership 
modernization  project  should  be 
prioritized  in  relation  to  the  immediacy 
of  the  hazards  to  children  under  seven 
years  of  age. 

(Information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0090). 

§95a560    Notification. 

(a)  General  LBP  Hazard  Notification 
for  all  Residents.  Tenants  in  IHA-owned 
low-income  public  housing  projects 
constructed  before  1978  shall  be 
notified: 

(1)  That  the  property  was  constructed 
before  1978: 

(2)  That  the  property  may  contain 
lead-based  paint; 

(3)  Of  the  hazards  of  lead-based  paint: 

(4)  Of  the  symptoms  and  treatment  of 
lead-based  paint  poisoning; 


(5)  Of  the  precautions  to  be  taken  to 
avoid  lead-based  paint  poisoning 
(including  maintenance  and  removal 
techniques  for  eliminating  such 
hazards);  and 

(6)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 
children  under  seven  years  of  age. 
Tenants  shall  be  advised  to  notify  the 
IHA  if  a  child  is  identified  as  having  an 
elevated  lead  blood  level  (EBL) 
condition. 

(b)  Lead-Based  Paint  Hazard 
Notification  for  Applicants  and 
prospective  purchasers.  A  notice  of  the 
dangers  of  lead-based  paint  poisoning 
and  a  notice  of  the  advisability  and 
availability  of  blood  lead  level  screening 
for  children  under  seven  years  of  age 
shall  be  provided  to  every  applicant 
family  at  the  time  of  application.  The 
applicant  family  shall  be  advised,  if 
screening  is  utilized  and  an  EBL 
condition  identified,  to  notify  the  IHA. 

(c)  Notification  of  Positive  Lead-Based 
Paint  Test  Results.  In  the  event  that  an 
IHA-owned  project  constructed  or 
substantially  rehabilitated  before  1978  is 
tested  and  the  test  results  using  an  x-ray 
fluorescence  analyzer  (XRF)  are 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1.0  mg/cm2,  or 
is  tested  by  laboratory  chemical  analysis 
(atomic  absorption  spectroscopy  (AAS)) 
and  found  to  contain  .5%  lead  by 
weight  or  more,  the  IHA  shall  provide 
written  notification  of  such  result  to  the 
current  residents,  applicants, 
prospective  purchasers,  and 
homebuyers  of  such  units  in  a  timely 
manner.  The  IHA  shall  retain  written 
records  of  the  notification. 

§  950.565    Maintenance  obligation; 
defective  paint  surtaces. 

In  family  projects  constructed  or 
substantially  rehabilitated  before  1978. 
the  IHA  shall  visually  inspect  imits  for 
defective  paint  surfaces  as  part  of 
routine  periodic  unit  inspections.  If 
defective  paint  surfaces  are  found, 
covering  or  removal  of  the  defective 
paint  spots  as  described  in  §  35.24(b)(2) 
shall  be  required.  Treatment  shall  be 
completed  within  a  reasonable  period  of 
time. 

§  950.570    Procedures  involving  EBLs. 

(a)  Procedures  where  a  current 
resident  child  has  an  EBL.  When  a  child 
residing  in  an  IHA-owned  low-income 
housing  project  has  been  identified  as 
having  an  EBL,  the  IHA  shall: 

(1)  Test  all  surfaces  in  the  unit  and 
applicable  surfaces  of  any  IHA-owned 
and  operated  child  care  facility  if  used 
by  the  EBL  child  for  lead-based  paint 
and  abate  the  surfaces  found  to  contain 
lead-based  paint.  Testing  of  exteriors 


and  interior  common  areas  (including 
non-dwelling  IHA  facilities  that  are 
commonly  used  by  the  EBL  child  under 
seven  years  of  age)  will  be  done  as 
considered  necessary  and  appropriate 
by  the  IHA  and  HUD;  or 

(2)  Transfer  the  family  with  an  EBL 
child  to  a  post-1978  or  to  a  previously 
tested  unit  that  was  found  to  be  free  of 
lead-based  paint  hazards  or  in  which 
such  hazards  have  been  abated  as 
described  in  this  section. 

(b)  Procedures  where  a  non-resident 
child  using  an  IHA-owned  or  operated 
child  care  facility  has  an  EBL  When  a 
non-resident  child  using  an  IHA-owned 
or  oj>erated  child  care  facility  has  been 
identified  as  having  an  EBL,  the  IHA 
shall  test  all  applicable  surfaces  of  the 
IHA-owned  or  operated  child  care 
facility  and  abate  the  surfaces  found  to 
contain  lead-based  paint. 

(c)  Testing.  Testing  shall  be 
completed  within  five  days  after 
notification  to  the  IHA  of  the 
identification  of  the  EBL  child.  A 
qualified  inspector  or  laboratory  shall 
certify  in  writing  the  precise  results  of 
the  inspection.  Testing  services 
available  fi'om  State,  local,  or  tribal 
health  or  housing  agencies  or  an 
organization  recognized  by  HUD  shall 
be  utilized  to  the  extent  available.  If  the 
results  equal  or  exceed  a  level  of  1  mg/ 
cm2  or  .5%  by  weight,  the  results  shall 
be  provided  to  the  tenant  or  the  family 
of  the  EBL  child  using  the  IHA-owned 
or  operated  child  care  facility  Testing 
will  be  considered  an  eligible 
modernization  cost  under  subpart  1  of 
this  part  only  upon  IHA  certification 
that  testing  services  are  otherwise 
unavailable. 

(d)  Hazard  abatement  requirements — 
(1)  Abatement  actions.  Hazard 
abatement  actions  shall  be  carried  out  in 
accordance  with  the  following 
requirements  and  order  of  priority: 

[i]  Unit  housing  a  child  with  an  EBL 
Any  surface  in  the  unit  found  to  contain 
lead-based  paint  shall  be  treated.  Where 
full  treatment  of  a  unit  housing  an  EBL 
child  cannot  be  completed  within  five 
days  after  positive  testing,  emergency 
intervention  actions  (including 
removing  defective  lead-based  paint  and 
scrubbing  surfaces  after  such  removal 
with  strong  detergents)  shall  be  taken 
within  such  time.  Full  treatment  of  a 
unit  housing  an  EBL  child  shall  be 
completed  within  14  days  after  positive 
testing,  unless  funding  sources  are  not 
immediately  available.  In  such  event, 
the  IHA  may  use  its  operating  reserves 
and,  when  necessary,  may  request 
reimbursement  from  the  current  fiscal 
year  CIAP  funds,  or  request  the 
reprogramming  of  previously  approved 
CIAP  hmds. 
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(ii)  IHA-owned  or  operated  child  care 
facility  used  by  a  child  with  an  EBL 
Any  applicable  surface  found  to  contain 
lead-based  paint  shall  be  treated. 

(iii)  Intenor  common  areas  {including 
nondwelling  IHA  facilities  that  are 
commonly  used  by  EBL  children  under 
seven  years  of  age)  and  exterior  surfaces 
of  projects  in  which  children  with  EBLs 
reside.  Abatement  shall  be  provided  to 
all  surfaces  containing  lead-based  paint. 

(2)  Abatement  methods.  IHAs  shall 
select  a  safe  and  cost  effective  treatment 
for  surfaces  found  to  contain  lead-based 
paint,  including  clean-up  procedures, 
and  are  strongly  encouraged,  but  not 
required,  to  follow  those  methods 
speciTied  in  the  Lead-Based  Paint 
Interim  Guidelines,  and  other  future 
official  departmental  issuances  relating 
to  load-based  paint  abatement  in  effect 
at  the  time  the  surfaces  are  to  be  abated 
Certain  prohibited  abatement  methods 
are  set  forth  in  §  35.24(b)(2)(ii)  of  this 
title  Final  inspection  and  certification 
after  treatment  shall  be  made  by  a 
qualified  inspector,  industrial  hygienist. 
or  local  health  official  based  on 
clearance  levels  specified  in  HUD 
departmental  issuances  and  guidelines 
.  P)  Tenant  protection.  The  IHA  shall 
take  appropriate  action  to  protect 
tenants  including  children  with  EBLs. 
other  children,  and  pregnant  women, 
from  hazards  associated  with  abatement 
procedures,  and  is  strongly  encouraged, 
but  not  required,  to  take  actions  more 
fully  outlined  in  the  Lead-Based  Paint 
Interim  Guidelines  and  other  future 
official  departmental  issuances  related 
to  tenant  protection  in  effect  at  the  time 
the  abatement  procedure  is  undertaken. 
Tenant  relocation  may  be  accomplished 
with  CIAP  assistance. 

(4)  Disposal  of  lead-based  paint 
debris.  The  IHA  shall  dispose  of  lead- 
based  paint  debris  in  accordance  with 
applicable  local.  State,  or  Federal 
requirements.  Additional  information 
covering  disposal  practices  is  contained 
in  the  Lead-Based  Paint  Interim 
Guidelines  and  other  future  official 
departmental  issuances  relating  to  lead- 
based  paint.  In  any  event,  the 
Environmental  Protection  Agency  (EPA) 
has  primary  responsibility  for  waste 
disposal  regulations  and  procedures, 
(see.  e.g..  40  CFR  parts  260  through 
271.) 

(e)  Records.  The  IHA  shall  maintain 
records  on  which  units,  common  areas, 
exteriors,  and  IHA  child  care  facilities 
have  been  tested,  results  of  the  testing, 
and  the  condition  of  painted  surfaces  by 
location  in  or  on  the  unit,  interior 
common  area,  exterior  surface,  or  IHA 
child  care  facility.  The  IHA  shall  report 
information  regarding  such  testing,  in 
accordance  with  such  requirements  as 


shall  be  prescribed  by  HUD.  The  IHA 
shall  also  maintain  records  of  abatement 
provided  under  this  subpart,  and  shall 
report  information  regarding  such 
abatement,  and  its  compliance  with  the 
requirements  of  24  CFR  part  35  and 
§950  555.  in  accordance  with  such 
requirements  as  shall  be  prescribed  by 
HUD.  If  records  establish  that  a  unit,  an 
IHA  child  care  facility,  an  exterior  or 
interior  common  area  was  tested  or 
treated  in  accordance  with  the  standards 
prescribed  in  this  subpart,  that  unit. 
child  care  facility,  exterior  or  interior 
common  area  is  not  required  to  be  re- 
tested  or  re-treated. 

(Information  cullection  requirements 
contained  in  paragraph  (e)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0090) 

§  950  575    Compliance  with  tribal.  State 
and  local  laws. 

(a)  IHA  responsibilities.  Nothing  in 
this  subpart  is  intended  to  relieve  an 
IHA  of  any  responsibility  for 
compliance  with  tribal.  State,  or  local 
laws,  ordinances,  codes,  or  regulations 
governing  lead-based  paint  testing  or 
hazard  abatement.  The  IHA  shall 
maintain  records  evidencing 
compliance  with  applicable  tribal.  State, 
or  local  requirements,  and  shall  report 
information  concerning  suCh 
compliance,  in  accordance  with  such 
requirements  as  shall  be  prescribed  by 
HUD. 

(b)  HUD  responsibility.  If  HUD 
determines  that  a  tribal.  State,  or  local 
law.  ordinance,  code,  or  regulation 
provides  for  lead-based  paint  testing  or 
hazard  abatement  in  a  manner  that 
provides  a  comparable  level  of 
protection  from  the  hazards  of  lead- 
based  paint  poisoning  to  that  provided 
by  the  requirements  of  this  subpart  and 
that  adherence  to  the  requirements  of 
this  subpart  would  be  duplicative  or 
otherwise  cause  inefHciencies.  HUD 
may  modify  or  waive  the  requirements 
of  thit>  subpart  in  such  a  manner  as  may 
be  appropriate  to  promote  efficiency 
while  ensuring  such  comparable  level  or 
protection. 

(Information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
O.MB  Control  Number  2577-0090). 

§  950.580    Monitoring  and  enforcement. 

IHA  compliance  with  the 
requirements  of  this  subpart  H  will  be 
included  in  the  scope  of  HUD 
monitoring  of  IHA  operations. 
Noncompliance  with  any  requirement  of 
this  subpart  may  subject  an  IHA  to 
sanctions  provided  under  the  Annual 
Contributions  Contract  or  to 


enforcement  by  other  means  authorized 
by  law. 

$950,585    Insurance  coverage. 

For  the  requirements  concerning  an 
IHA's  obligation  to  obtain  reasonable 
insurance  coverage  with  respect  to  the 
hazards  associated  with  testing  for  and 
abatement  of  lead-based  paint,  see 
§950  195. 

Subpart  I — Modernization  Program 
General  Provisions 

§  950.600    Purpose  and  applicability. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  set  forth  the  policies  and 
procedures  for  the  Modernization 
program,  authorizing  HUD  to  provide 
financial  assistance  to  Indian  Housing 
Authorities  (JHAs)  to: 

(1)  Improve  the  physical  condition 
and  upgrade  the  management  and 
operation  of  existing  Indian  housing 
developments: 

(2)  Assure  that  such  developments 
continue  to  be  available  to  serve  low- 
income  families: 

(3)  Assess  the  risks  of  lead-based 
paint  poisoning  through  the  use  of 
professional  risk  assessments  that 
include  dust  and  soil  sampling  and 
laboratory  analysis  in  all  developments 
constructed  before  1980  that  are.  or  will 
be  occupied  by  families:  and 

(4)  TaKe  effective  interim  measures  to 
reduce  and  contain  the  risks  of  lead- 
based  paint  poisoning  recommended  in 
such  professional  risk  assessments. 

(b)  Applicability.  (1)  The  sections 
under  the  undesignated  heading 
"General  Provisions"  applies  to  all 
modernization  under  this  subpart.  The 
sections  under  the  undesignated 
heading  "Comprehensive  Improvement 
Assistance  Program"  (CIAP)  set  forth  the 
requirements  and  procedures  for  the 
CIAP  for  IHAs  that  own  or  operate  fewer 
than  250  Indian  housing  units.  An  IHA 
that  qualifies  for  participation  in  the 
Comprehensive  Grant  Program  (CGP)  is 
not  eUgible  to  participate  in  the  CIAP. 
The  sections  under  the  undesignated 
heading  "Comprehensive  Grant  program 
(CGP)"  set  forth  the  requirements  and 
procedures  for  the  CGP  for  IHAs  that 
own  or  operate  250  or  more  Indian 
housing  units.  For  purposes  of  the  250 
or  more  unit  threshold  for  participation 
in  the  CGP.  and  for  the  formula 
allocation  under  §950.601,  an  existing 
rental.  Mutual  Help,  or  section  23  bond- 
financed  unit  under  the  ACC  shall  count 
as  one  unit:  and  a  unit  under  the 
Turnkey  III  program  shall  count  as  one- 
fourth  of  a  unit.  An  IHA  that  has  already 
qualified  to  participate  in  the  CGP 
because  it  owns  or  operates  250  or  more 
units  may  elect  to  continue  to 
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participate  in  the  CGP  so  long  as  it  owns 
or  operates  at  least  200  units. 

(2)  This  subpart  applies  to  IHA-owned 
low-income  Indian  housing 
developments  (including  developments 
managed  by  a  Resident  Management 
Corporation  pursuant  to  a  contract  with 
the  IHA).  and  to  Section  23  Leased 
Housing  Bond-Financed  developments, 
for  which  IHAs  request  assistance  under 
the  CL\P  or  CGP.  This  subpart  also 
applies  to  the  implementation  of 
modernization  programs  which  were 
approved  before  FFY  1992.  Rental 
developments  that  are  planned  for 
conversion  to  homeownership  under 
sections  5(h),  21,  or  301  of  the  Act.  but 
that  have  not  yet  been  sold  by  an  IHA, 
continue  to  qualify  for  assistance  under 
this  part.  This  subpart  does  not  apply  to 
developments  under  the  Section  23 
Leased  Housing  Non-Bond  Financed 
program,  the  Section  10(c)  Leased 
program,  or  the  Section  23  or  Section  8 
Housing  Assistance  Payments  programs. 

(c)  Transition.  Any  amount  tiiat  HUD 
has  obligated  to  an  IHA  under  CIAP 
shall  be  used  for  the  purposes  for  which 
the  funding  was  provided,  or  for 
purposes  consistent  with  an  approved 
action  plan  submitted  by  the  IHA  under 
the  CGP,  as  the  IHA  determines  to  be 
appropriate. 

(d)  Other.  See  subpart  A  of  this  part 
for  apphcable  requirements,  other  than 
the  Act.  that  apply  to  modernization 
under  this  subpart  I. 

§  950.601    Allocation  of  funds  under 
section  14. 

(a)  General.  This  section  describes  the 
process  for  allocating  modernization 
funds  to  the  aggregate  of  IHAs  and  PHAs 
participating  in  the  CIAP  (i.e.,  agencies 
that  own  or  operate  fewer  than  250 
units),  and  to  individual  IHAs  and 
PHAs  participating  in  the  CGP  (i.e., 
agencies  that  own  or  operate  250  or 
more  units).  The  program  requirements 
governing  PHA  participation  in  the 
CIAP  and  CGP  are  contained  in  24  CFR 
part  968. 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY.  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  968  of  this  title,  $75 
milhon  (which  shall  include  unused 
reserve  amounts  carried  over  from 
previous  FFYs),  which  shall  be  made 
available  to  IHAs  and  PHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  $75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated  The 


requirements  governing  the  reserve  for 
disasters  and  emergencies  and  the 
procedures  by  which  an  IHA  may 
request  such  funds  are  set  forth  in 
§950.667. 

(c)  Set-aside  for  credits  for  mod 
troubled  PHAs  under  24  CFR  part  968. 
subpart  C  (1)  General.  After  deducting 
amounts  for  the  reserve  for  natural  and 
other  disasters  and  for  emergencies 
under  paragraph  (b)  of  this  section.  HUD 
shall  set  aside  no  more  than  five  percent 
of  the  remaining  amount  for  the  purpose 
of  providing  credits  to  PHAs  under  24 
CFR  part  968,  subpart  C  that  were 
formerly  designated  as  mod  troubled 
agencies  under  the  Public  Housing 
Management  Assessment  Program 
(PHMAP)  at  24  CFR  part  901.  The 
purpose  of  this  set-aside  is  to 
compensate  such  PHAs  for  amounts 
previously  withheld  by  HUD  because  of 
their  prior  designation  as  a  mod 
troubled  agency. 

(2)  Nonapplicability  to  IHAs.  Since 
the  PHMAP  performance  indicators 
under  24  CFR  part  901  do  not  apply  to 
IHAs,  these  agencies  cannot  be  deemed 
mod  troubled  for  purposes  of  the  CGP. 
Hence,  IHAs  are  not  subject  to  any 
reduction  in  funding  under  se,ction 
14(k)(5)(a)  of  the  Act,  nor  do  they 
participate  in  the  set-aside  of  credits 
established  under  paragraph  (c)(1)  of 
this  section. 

(d)  Formula  allocation  based  on 
relative  needs.  After  determining  the 
amounts  to  be  reserved  under 
paragraphs  (b)  and  (c)  of  this  section, 
HUD  shall  allocate  the  amount 
remaining  pursuant  to  the  formula  set 
forth  in  paragraphs  (e)  and  (fl  of  this 
section,  which  are  designed  to  measure 
the  relative  backlog  and  accrual  needs  of 
IHAs  and  PHAs. 

(e)  Allocation  for  backlog  needs.  HUD 
shall  allocate  half  of  the  formula  amount 
under  paragraph  (d)  of  this  section 
based  on  the  relative  backlog  needs  of 
IHAs  and  PHAs,  as  follows: 

(1)  Determination  of  backlog  need,  (i) 
StatisUcally  reliable  data.  Where  HUD 
determines  that  the  data  concerning  the 
categories  of  backlog  need  identified 
under  paragraph  (e)(4)  of  this  section  are 
statistically  reliable  for  individual  IHAs  « 
and  PHAs  with  250  or  more  units,  or  the 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  250  units  not  participating  in  the 
formula  funding  portion  of  the 
modernization  program,  it  will  base  its 
allocation  on  direct  estimates  of  the 
statutory  categories  of  backlog  need, 
based  on  the  most  recently  available, 
statistically  reliable  data. 

(ii)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  concerning 
the  categories  of  backlog  need  identified 


under  paragraph  (e)(4)  of  this  section  are 
not  available  for  individual  IHAs  and 
PHAs  with  250  or  more  units,  it  will 
base  its  allocation  of  funds  under  this 
section  on  estimates  of  the  categories  of 
backlog  need  using: 

(A)  The  most  recently  available  data 
on  the  categories  of  backlog  need  under 
paragraph  (e)(4)  of  this  section; 

(B)  Oojectively  measurable  data 
concerning  the  following  IHA  or  PHA. 
community,  and  development 
characteristics: 

(J)  The  average  number  of  bedrooms 
in  the  units  in  a  development  (Weighted 
at  2858.7); 

(2)  The  proportion  of  units  in  a 
development  available  for  occupancy  by 
very  large  families  (Weighted  at  7295.7); 

(3)  The  extent  to  which  units  for 
families  are  in  high-rise  elevator 
developments  (Weighted  at  5555.8); 

(4)  The  age  of  the  developments,  as 
determined  by  the  DOFA  date  (date  of 
full  availability).  In  the  case  of  acquired 
developments.  HUD  will  use  the  DOFA 
date  unless  the  IHA  provides  HUD  with 
the  actual  date  of  construction,  in  which 
case  HUD  will  use  the  age  of  the 
development  (or  for  scattered  sites,  the 
average  age  of  all  the  buildings),  subject 
to  a  50  year  cap.  (Weighted  at  206.5); 

(5)  In  the  case  of  a  large  agency,  the 
number  of  units  with  2  or  more 
bedrooms  (Weighted  at  .433); 

[6]  The  cost  of  rehabilitating  property 
in  the  area  (Weighted  at  27544.3); 

(7)  For  family  developments,  the 
extent  of  population  decline  in  the  unit 
of  general  local  government  determined 
on  the  basis  of  the  1970  and  1980 
censuses  (Weighted  at  759.5):  and 

(C)  An  equation  constant  of  1412.9. 

(2)  Calibration  of  backlog  need  for 
developments  constructed  prior  to  1985. 
The  estimated  backlog  need,  as 
determined  under  either  paragraphs 
(e)(l)(i)  or  (e)(l)(ii)  of  this  section,  shall 
be  adjusted  upward  for  developments 
constructed  prior  to  1985  by  a  constant 
ratio  of  1.5  to  more  accurately  reflect  the 
costs  of  modernizing  the  categories  of 
backlog  need  under  paragraph  (e)(4)  of 
this  section,  for  the  Indian  housing 
stock  as  of  1991. 

(3)  Deduction  for  prior  modernization 
HUD  shall  deduct  from  the  estimated 
backlog  need,  as  determined  under 
either  paragraphs  (e)(l)(i)  or  (e)(l)(ii)  of 
this  section,  amounts  previously 
provided  to  an  IHA  or  PHA  for 
modernization,  using  one  of  the 
following  methods: 

(i)  Standard  deduction  for  prior  CIAP 
andMROP.  HUD  shall  deduct  60 
percent  of  the  QAP  funds  made 
available  on  an  IHA-wide  or  PHA-wide 
basis  from  FFY  1984  to  1991.  and  40 
percent  of  the  funds  made  available  on 
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a  development-specific  basis  for  the 
Major  Reconstruction  of  Obsolete 
Projects  (MROP)  (not  to  exceed  the 
estimated  formula  need  for  the 
development),  subject  to  a  maximum  50 
percent  deduction  of  an  IHA's  or  PHA's 
total  need  for  backlog  funding: 

(ii)  Newly  constructed  units.  Units 
with  a  IX>FA  date  of  October  1. 1991  or 
thereafter  will  be  considered  to  have  a 
zero  backlog:  or 

(iii)  Acquired  developments. 
Dtrvelopments  acquired  by  an  IHA  with 
major  rehabilitation,  with  a  DOFA  date 
of  October  1. 1991  or  thereafter,  will  be 
considered  to  have  a  zero  backlog. 

(4)  Categories  of  backlog  need.  The 
most  recently  available  data  to  be  used 
under  either  paragraphs  (e)(l)(i)  or 
(e)fl)(<i)  of  this  section  shall  pertain  to 
the  followit;g  categories  of  backlog  need: 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments: 

(ii)  Items  that  shall  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§950.603.  and  State,  local  and  tribal 
codes:  and 

(iii)  Items  that  are  necessary  or  highly 
desirable  for  the  long-term  viability  of  a 
development,  in  accordance  with  HUD's 
modernization  standards. 

(0  Allocation  for  accrual  needs.  HUD 
shall  allocate  the  other  half  remaining 
under  the  formula  allocation  under 
paragraph  (d)  of  this  section  based  upon 
the  relative  accrual  needs  of  IHAs  and 
F'HAs.  determined  as  follows: 

(1)  Statistically  reliable  data.  If  HUD 
determines  that  statistically  reliable  data 
are  available  concerning  the  categories 
of  need  identifled  under  paragraph  (0(3) 
of  this  section  for  individual  IHAs  and 
HHAs  with  250  or  more  units  and  for  the 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  250  units,  it  shall  base  its 
allocation  of  assistance  under  this 
section  on  the  needs  that  are  estimated 
to  have  accrued  since  the  date  of  the  last 
objective  measurement  of  backlog  needs 
under  paragraph  (e)(l)(i)  of  this  section: 
or 

(2)  Statistically  reliable  data  are 
unavailable.  If  HUD  determines  that 
statistically  reliable  data  concerning  the 
categories  of  need  identified  under 
paragraph  (f)(3)  of  this  section  are  not 
available  for  individual  IHAs  and  PHAs 
with  250  or  more  units,  it  shall  base  its 
allocation  of  assistance  under  this 
section  on  estimates  of  accrued  need 
using: 

(i)  The  most  recently  available  data  on 
the  rjitegories  of  backlog  need  under 
paragraph  (f)(3)  of  this  section: 

(ii)  Onjcctively  measurable  data 
concerning  the  following  IHA  or  PHA. 


community,  and  development 
characteristics: 

(A)  The  average  number  of  bedrooms 
in  the  units  in  a  development  (Weighted 
at  100.1): 

(B)  The  proportion  of  units  in  a 
development  available  for  occupancy  by 
very  large  families  (Weighted  at  356.7): 

(C)  The  age  of  the  developments 
(Weighted  at  10.4): 

(D)  The  extent  to  which  the  buildings 
in  developments  of  an  agency  average 
fewer  than  5  units  (Wei^ted  at  87.1.): 

(E)  The  cost  of  rehabilitating  property 
in  the  area  (Weighted  at  679.1): 

(F)  The  total  number  of  units  of  each 
IHA  or  PHA  that  owns  or  operates  250 
or  more  units  (Weighted  at  .0144):  and 

(iii)  An  equation  constant  of  602.1. 

(3)  Categories  of  need.  The  data  to  be 
provided  under  either  paragraph  (f)(1) 
or  (f)(2)  of  this  section  shall  pertain  to 
the  following  categories  of  need: 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments:  and 

(ii)  Items  that  shall  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§  950.603.  and  State,  local,  and  tribal 
codes. 

(g)  Allocation  for  CIAP  The  formula 
amount  determined  under  paragraphs 
(e)  and  (0  of  this  section  for  IHAs  and 
PHAs  with  fewer  than  250  units  shall  be 
allocated  to  IHAs  in  accordance  with 
the  requirements  under  the 
undesignated  heading  of  this  subpart 
"Comprehensive  Improvement 
Assistance  Program"  (CIAP)  and  to 
PHAs  in  accordance  with  the 
requirements  of  24  CFR  part  968, 
subpart  B. 

(h)  Allocation  for  COP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  with 
250  or  more  units  shall  be  allocated  in 
accordance  with  the  requirements  under 
the  undesignated  heading  of  this 
subpart  "Comprehensive  Grant 
Program."  and  for  PHAs  in  accordance 
with  the  requirements  of  24  CFR  part 
968.  subpart  C.  An  IHA  that  is  eligible 
to  receive  a  grant  under  the  COP  may 
appeal  the  amount  of  its  formula 
allocation  under  this  section  in 
accordance  with  the  requirements  set 
forth  in  §  950.669(b).  An  IHA  that  is 
eligible  to  receive  modernization  funds 
under  the  COP  because  it  owns  or 
operates  250  or  more  units,  is 
disqualified  from  receiving  assistance 
under  the  CIAP  under  this  part. 

(i)  Use  of  formula  allocation.  Any 
amounts  allocated  to  an  IHA  under 
paragraphs  (e)  and  (f)  of  this  section 
may  be  used  for  any  eligible  activity 
under  this  subpart,  notwithstanding  that 


the  allocation  amount  is  determined  by 
allocating  half  based  on  the  relative 
backlog  needs  and  half  based  on  the 
relative  accrual  needs  of  IHAs  and 
PHAs. 

(j)  Calculation  of  number  of  units.  For 
purposes  of  determining  under  this 
section  the  number  of  units  owned  or 
operated  by  an  IHA  or  PHA,  and  the 
relative  modernization  needs  of  IHAs 
and  PHAs.  HUD  shall  count  as  one  unit 
each  existing  rental.  Mutual  Help,  and 
section  23  Bond-Financed  unit  under 
the  ACC,  except  that  it  shall  count  as 
one-fourth  of  a  unit  each  existing  unit 
under  the  Turnkey  III  program.  New 
development  units  that  are  added  to  an 
IHA's  or  PHA's  inventory  will  be  added 
to  the  overall  unit  count  so  long  as  they 
are  under  ACC  amendment  and  have 
reached  DOFA  by  the  first  day  in  the 
FFY  in  which  the  formula  is  being  run. 
Any  increase  in  units  (reaching  DOFA 
and  under  ACC  amendment)  as  of  the 
beginning  of  the  FFY  shall  result  in  an 
adjustment  upwards  in  the  number  of 
units  under  the  formula.  New  units 
reaching  DOFA  after  this  date  will  be 
counted  for  formula  purposes  as  of  the 
following  FFY. 

(k)  Demolition,  disposition,  qnd 
conversion  of  units.  (1)  General.  Where 
an  existing  unit  under  an  ACC  is 
demolished,  disposed  of,  or  converted 
into  a  larger  or  smaller  unit.  HUD  shall 
not  adjust  the  amount  the  IHA  or  PHA 
receives  under  the  formula,  unless  more 
than  one  percent  of  the  units  are 
affected  on  a  cumulative  basis.  Where 
more  than  one  percent  of  the  existing 
units  are  demolished,  disposed  of.  or 
converted,  HUD  shall  reduce  the 
formula  amount  for  the  IHA  or  PHA 
over  a  3-year  period  to  reflect  removal 
of  the  units  from  the  ACC. 

(2)  Determination  of  one  percent  cap 
In  determining  whether  more  than  one 
percent  of  the  units  are  ejected  on  a 
cumulative  basis.  HUD  will  compare  the 
units  eligible  for  funding  in  the  initial 
year  under  formula  funding  with  the 
number  of  units  eligible  for  funding  for 
the  current  year  under  formula  funding, 
and  shall  base  its  calculations  on  the 
following: 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run: 

(ii)  Units  that  are  lost  as  a  result  of 
demolition,  disposition,  or  conversion 
shall  not  be  offset  against  units 
subsequently  added  to  an  IHA's  or 
PHA's  inventory: 

(iii)  For  purposes  of  calculatmg  the 
number  of  converted  units.  HUD  shall 
regard  the  converted  size  of  the  unit  as 
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the  appropriate  unit  count  (e.g.,  a  unit 
that  originally  was  counted  as  one  unit 
under  paragraph  (j)  of  this  section,  but 
which  later  was  converted  into  two 
units,  shall  be  counted  as  two  units 
under  the  ACC). 

(3)  Phased-in  reduction  of  units,  (i)    • 
Reduction  less  than  one  percent.  If  HUD 
determines  that  the  reduction  in  units 
under  paragraph  (k)(2)  of  this  section  is 
less  than  one  percent,  the  IHA  or  PHA 
will  be  funded  as  though  no  change  had 
occurred. 

(ii)  Reduction  greater  than  one 
percent.  If  HUD  determines  that  the 
reduction  in  units  under  paragraph 
(k)(2)  of  this  section  is  greater  than  one 
percent,  the  number  of  units  on  which 
formula  funding  is  based  will  be  the 
number  of  units  reported  as  eligible  for 
funding  for  the  current  program,  plus 
two-thirds  of  the  difference  between  the 
initial  vrar  and  the  current  year  in  the 
first  year,  plus  one-third  of  the 
difference  in  the  second  year,  and  at  thp 
level  of  the  current  year  in  the  third 
year. 

(iii)  Exception.  A  unit  that  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  will  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count.  Paid-off 
Mutual  Help  or  Turnkey  III  units 
continue  to  be  counted  until  they  are 
conveyed. 

(4)  Subsequent  reductions  in  unit 
count,  (i)  Once  an  IHA's  or  PHA's  unit 
count  has  been  fully  reduced  under 
paragraph  (k)(3)(ii)  of  this  section  to 
reflect  the  new  number  of  units  under 
the  ACC,  this  new  number  of  units  will 
serve  as  the  base  for  purposes  of 
calculating  whether  there  has  been  a 
one  percent  reduction  in  units  on  a 
cumulative  basis. 

(ii)  A  reduction  in  formula  funding, 
based  upon  additional  reductions  to  the 
number  of  an  IHA's  or  PHA's  units,  will 
also  be  phased  in  over  a  3-year  period, 
as  described  in  paragraph  (k)(2)  of  this 
section. 

§  950.602    Special  requirements  for 
Turnkey  III  and  Mutual  Help  developments. 

(a)  Modernization  costs. 
Modernization  work  on  a  Mutual  Help 
or  Turnkey  III  unit  shall  not  increase  the 
purchase  price  or  amortization  period  of 
the  home. 

(b)  Eligibility  of  paid-off  and  conveyed 
units  for  assistance.  (1)  Paid-off  units.  A 
Mutual  Help  or  Turnkey  III  unit,  which 
is  paid  off  but  has  not  been  conveyed  at 
the  time  work  is  included  for  it  in  the 
CIAP  application  or  CGP  Annual 
Statement,  is  eligible  for  any  physiqal 
improvements  provided  under  §  950.615 
or  §  950.666.  However,  in  accordance 
with  the  provisions  of  §  950.440(e)(8), 


an  IHA  may  perform  nonemergency 
work  on  a  paid-off  Mutual  Help  unit 
only  after  all  delinquencies  are  repaid. 

(2)  Conveyed  units.  Where 
modernization  work  has  been  approved 
prior  to  conveyance,  the  IHA  may 
complete  the  work  even  if  title  to  the 
unit  is  subsequently  conveyed  before 
the  work  is  completed.  However,  once 
conveyed,  the  unit  is  not  eligible  for 
additional  or  future  assistance.  An  IHA 
shall  not  use  funds  provided  under  this 
subpart  for  the  purpose  of  modernizing 
units  if  the  modernization  work  was  not 
approved  before  conveyance  of  title. 

(c)  Other.  The  homebuyer  family  shall 
be  in  compliance  vdth  its  financial 
obligations  under  its  homebuyer 
agreement  in  order  to  be  eligible  for 
nonemergency  physical  improvements, 
with  the  exception  of  work  necessary  to 
meet  statutory  and  regulatory 
requirements,  (e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment,  and 
abatement)  and  the  correction  of 
development  deficiencies. 
Notwithstanding  the  above  requirement, 
an  IHA  may,  with  prior  HUD  approval, 
complete  nonemergency  physical 
improvements  on  any  homeownership 
unit  if  the  IHA  demonstrates  that,  due 
to  economies  of  scale  or  geographic 
constraints,  substantial  cost  savings  may 
be  realized  by  completing  all  necessary 
work  in  a  development  at  one  time. 

§950.603    Modernization  and  energy 
conservation  standards. 

(a)  All  improvements  funded  under 
this  subpart,  which  may  include 
alterations,  betterments,  additions, 
replacements,  or  nonroutine 
maintenance,  shall  meet  the  HUD 
modernization  standards,  described  in 
paragraph  (b)  of  this  section;  comply 
with  lead-based  paint  testing  and 
abatement  requirements  in  subpart  H  of 
this  part;  and  provide  decent,  safe,  and 
sanitary-  living  conditions  in  IHA-owned 
and  IHA-operated  housing.  All 
improvements  funded  under  this  part 
shall  meet  the  HUD  energy  conservation 
standards  for  co^t-effective  energy 
conservation  measures  in  such 
developments,  described  in  paragraphs 
(c)  and  (d)  of  this  section. 

(b)  The  modernization  standards  are 
comprised  of  both  mandator)'  and 
development-specific  standards.  The 
mandatory  standards  are  intended  to 
provide  decent,  safe,  and  sanitary  living 
conditions  in  Indian  housing,  including 
corrections  of  violations  of  basic  health 
and  safety  codes,  and  to  address  all 
deficiencies,  including  those  related  to 
deferred  maintenance.  The 
development-specific  standards  permit 


an  IHA  to  undertake  improvements  that 
are  necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  a  development,  which  includes  site 
and  building  security.  The 
modernization  standards  are  contained 
in  HUD  Handbook  7485.2,  as  revised. 
Public  and  Indian  Housing 
Modernization  Standards,  and  in  other 
documents  cited  in  the  Handbook. 

(c)  The  energy  conservation  standards 
are  standards  for  the  installation  of  cost- 
effective  energy  conserving 
improvements,  including  solar  energy 
systems.  The  energy  conservation 
standards  provide  for  the  conducting  or 
updating  of  energy  audits,  including 
cost-benefit  analyses  of  energy  saving 
opportunities,  in  order  to  determine 
which  measures  will  be  cost  effective  in 
conserving  energy.  The  energy 
conservation  standards  are  contained  in 
the  HUD  Workbook,  Energy 
conser\'ation  for  Housing,  and  in  other 
documents  cited  in  the  Workbook. 

(d)  Life-cycle  cost-effective  energy 
performance  standards  established  by 
HUD  to  reduce  the  operating  costs  of 
Indian  housing  developments  over  the 
estimated  life  of  the  buildings  shall 
apply  to  developments  modernized 
under  this  subpart.  These  standards  are 
contained  in  HUD  Handbook  7418.1,  as 
revised.  Life-Cycle  Cost  Analysis  for 
Utility  Combinations. 

Comprehensive  Improvement 
Assistance  Program  (For  IHAs  that 
Own  or  Operate  Fewer  than  250  Indian 
Housing  Units) 

§  950.609    Purpose. 

The  purpose  of  these  sections  luider 
the  undesignated  heading 
"Comprehensive  Improvement 
Assistance  Program"  (CIAP)  is  to  set 
forth  the  policies  and  procedures  for  the 
CIAP  under  which  IHAs  that  own  or 
operate  fewer  than  250  units  of  Indian 
housing  may  receive  Bnancial  assistance 
for  the  modernization  of  Indian  housing 
developments,  including  Emergency 
and  Other  Modernization.  Funding  for 
this  program  is  provided  under  section 
5(c)  of  the  Act  (42  U.S.C.  1437c(c)), 
pursuant  to  section  14(k)  of  the  Act  (42 
U.S.C.  1437l(k))  (see  §950.601  for  the 
formula  allocation  process  for  the 
aggregate  of  CIAP  agencies  under  this 
subpart  I). 

§950.615    Eligible  costs. 

(a)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  an  IHA 
shall  only  expend  funds  on  a 
development  for  which  the  IHA  has 
determined,  and  HUD  agrees,  that  the 
completion  of  the  improvements  and 
replacements  will  reasonably  ensure  the 
long-term  physical  and  social  viability 
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of  the  development  at  a  reasonable  cost, 
as  defined  in  §  950. 102. 

(b)  Physical  improvement  costs  for 
rental  and  Mutual  Help  developments. 
Eligible  costs  include  alterations, 
betterments,  nondwelling  additions, 
replacements,  and  nonroutine 
maintenance  that  are  necessary  to  meet 
the  modernization  and  energy 
conservation  standards  prescribed  in 

§  950.603.  The  modernization  standards 
include  mandatory  and  development 
specific  work.  The  mandatory  standards 
may  be  exceeded  only  when  the  IHA 
and  HUD  determine  that  it  is  necessary 
or  highly  desirable  for  the  long-term 
physical  and  social  viabiUty  of  the 
individual  development.  If  demolition 
or  disposition  is  proposed,  the  IHA  shall 
comply  with  subpart  M  of  this  part. 
Additional  dwelling  space  may  be 
added  to  existing  units. 

(c)  Turnkey  III  developments.  (1) 
General.  Eligible  physical  improvement 
costs  for  existing  Turnkey  III 
developments  are  Umited  to  work  items 
under  Emergency  Modernization  or 
Other  Modernization  that  are  not  the 
responsibility  of  the  homebuyer 
families,  and  that  are  related  to  health 
and  safety,  correction  of  development 
deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
conservation  measures,  or  lead-based 
paint  testing,  interim  containment, 
professional  risk  assessment,  and 
abatement.  In  addition,  eligible  costs 
include  management  improvements 
under  the  modernization  type  of  Other 
Modernization. 

(2)  Ineligible  costs.  Nonroutine 
maintenance  or  replacements,  dwelling 
additions,  and  items  that  are  the 
responsibility  of  the  homebuyer  families 
are  ineligible  costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units. 
(i)  Notwithstanding  the  requirements  of 
paragraph  (c)(1)  of  this  section,  an  IH.^ 
may  carry  out  Other  Modernization  in  a 
Turnkey  III  development,  whenever  a 
Turnkey  III  unit  bcNcomes  vacant  or  is 
occupied  by  a  nonhomebuyer  family. 
An  IHA  that  intends  to  use  funds  under 
this  paragraph  shall  identify  in  its  ClAP 
application  the  estimated  number  of 
units  proposed  for  Other  Modernization 
and  subsequent  sale.  In  addition,  an 
IHA  shall  certify  that  the  IHA  has 
homebuyers  who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  this  part,  and  who  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  for  Other  Modernization. 

(ii)  Before  an  IHA  may  be  approved 
for  Other  Modernization  of  a  unit  under 
this  paragraph,  it  shall  first  deplete  any 
Famed  Home  Payments  Account 


(EHPA),  or  Non-Routine  Maintenance 
Reserve  (NRMR)  pertaining  to  the  unit, 
and  request  the  maximum  operating 
subsidy.  Any  increase  in  the  value  of  a 
unit  caused  by  its  Other  Modernization 
under  this  paragraph  shall  be  reflected 
solely  by  its  subsequent  appraised 
value,  and  not  by  an  automatic  increase 
in  its  purchase  price. 

(d)  Demolition  and  conversion  costs. 
Eligible  costs  include: 

(1)  Demolition  of  dwelling  units  or 
nondwelling  facilities,  for  which  HUD 
has  approved  the  demolition  under 
subpart  M  of  this  part,  and  related  costs, 
such  as  clearing  and  grading  the  site 
after  demolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development: 
and 

(2)  Conversion  of  existing  dwelling 
units  to  different  bedroom  sizes  or  to 
nondwelling  use. 

(e)  Management  improvemenl  costs. 
(1)  General.  Management  improvements 
that  are  development-specific  or  IHA- 
wide  in  nature  are  eligible  costs  if 
needed  to  upgrade  the  operation  of  the 
IHA's  developments,  sustain  physical 
improvements  at  those  developments,  or 
correct  management  deficiencies. 
Management  improvements  and 
planning  costs  may  be  funded  as  a 
single  modernization  project. 

(2)  Ineligible  costs.  An  IHA's  ongoing 
operating  expenses,  including  direct 
provision  of  social  services  through 
either  contract  or  force  account  labor, 
are  ineligible  management  improvement 
costs.  In  addition,  if  an  approved 
modernization  program  includes 
management  improvements  that  involve 
ongoing  costs,  HUD  is  not  obUgated  to 
prov  ide  continued  funding  or  additional 
operating  subsidy  after  the  end  of  the 
implementation  period  of  the 
management  improvements.  An  IHA  is 
responsible  for  finding  other  funding 
sources,  reducing  its  ongoing 
management  costs,  or  terminating  the 
management  activities. 

(3)  Eligible  costs.  Eligible  costs 
include: 

(i)  General  management  costs. 
Eligible  general  management  costs 
include,  but  are  not  Umited  to: 
management,  financial,  and  accounting 
control  systems  of  the  IHA.  rent 
collection,  and  maintenance. 

(ii)  Economic  development  costs. 
Economic  development  activities,  such 
as  job  training  and  resident 
employment,  for  the  purpose  of  carrying 
out  activities  related  to  the  eligible 
management  and  physical 
improvements  are  eligible  costs,  as 
approved  by  HUD.  HUD  encourages 
IHAs.  to  the  greatest  extent  feasible,  to 
hire  residents  as  trainees,  apprentices. 


or  employees  to  carry  out  the 
modernization  program  under  this 
subpart  I. 

(iii)  Resident  management  costs. 
Technical  assistance  to  a  resident 
council  or  resident  management 
corporation  (RMC),  as  defined  in 
subpart  O  of  this  part,  in  order  to 
determine  the  feasibility  of  the  resident 
management  entity  or  assist  in  its 
formation  is  an  eligible  cost. 

(iv)  Resident  homeownership  costs. 
The  study  of  the  feasibility  of  converting 
rental  to  homeownership  units,  as  well 
as  the  preparation  of  an  application  for 
conversion  to  homeownership.  is  an 
eligible  cost. 

(f)  Drug  elimination  costs.  Drug 
elimination  activities  involving 
management  or  physical  improvements 
are  eligible  costs,  as  specified  by  HUD. 

(g)  Administrative  costs. 
Administrative  costs  necessary  for  the 
plaiming  (planning  costs  can  be  funded 
as  a  single  modernization  project), 
design,  implementation,  and  monitoring 
of  the  physical  and  management 
improvements  are  eligible  costs,  and 
include  the  following: 

(1)  The  salaries  of  nontechnical  and 
technical  IHA  personnel  assigned  full- 
time  or  part-time  to  modernization  are 
eligible  costs  only  if  the  scope  and 
volume  of  the  work  are  beyond  that 
which  could  reasonably  be  expected  to 
be  accomphshed  by  such  personnel  in 
the  performance  of  their 
nonmodemization  duties.  An  IHA  shall 
properly  apportion  to  the  appropriate 
program  budget  any  direct  charges  for 
the  salaries  of  assigned  full-  or  part-time 
staff  (e.g..  to  the  CIAP  or  operating 
budget); 

(2)  IHA  contributions  to  employee 
benefit  plans  on  behalf  of  nontechnical 
and  technical  IHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  CIAP;  and 

(3)  Other  administrative  costs,  such  as 
telephone  and  facsimile,  as  specified  by 
HUD. 

(h)  Architectural/engineering  and 
consultant  fees.  Fees  for  planning, 
preparation  of  needs  assessments,  and 
other  required  documents,  detailed 
design  work,  assistance  in  the 
preparation  of  construction  and  bid 
documents,  lead-based  paint 
professional  risk  assessments  and 
testing  are  ehgible  costs. 

(i)  Relocation  and  moving  costs. 
Relocation  and  other  relocation 
assistance  for  permanent  and  temporary 
relocation  are  eligible  costs,  when  this 
assistance  is  required  by  §  950. 11 7. 

(j)  Cost  limitations.  (1)  Management 
improvements.  Management 
improvement  costs  shall  not  exceed  10 


percent  of  the  CIAP  funds  available  to 
an  Area  ONAP  in  a  particular  FFY. 

(2)  Planning  costs.  Planning  costs  are 
costs  incurred  before  HUD  approval  of 
the  CIAP  application  and  that  are 
related  to  developing  the  CIAP 
application  or  carrying  out  eligible 
modernization  planning,  such  as 
detailed  design  work,  preparation  of 
solicitations,  and  lead-based  paint 
professional  risk  assessment  and  testing. 
Planning  costs  may  be  funded  as  a 
single  modernization  project.  If  an  IHA 
incurs  planning  costs  without  prior 
HUD  approval,  an  IHA  does  so  with  the 
full  understanding  that  the  costs  may 
not  be  reunbursed  upon  approval  of  the 
CIAP  application.  Planning  costs  shall 
not  exceed  five  percent  of  the  CIAP 
funds  available  to  an  Area  ONAP  in  a 
particular  FFY. 

(3)  Program  benefit.  If  the  physical  or 
management  improvement  will  benefit 
programs  other  ihan  Indian  Housing, 
such  as  Section  8,  local  renewal,  eligible 
costs  are  limited  to  the  amount  directly 
attributable  to  the  Indian  Housing 
Program. 

(k)  Ineligible  costs.  An  IHA  shall  not 
make  luxury  improvements,  or  carry  out 
any  other  ineligible  activities,  as 
specified  by  HUD. 

§950.618    Procedures  for  obtaining 
approval  of  a  modernization  program. 

(a)  HUD  notification.  After 
modernization  funds  for  a  particular 
FFY  become  available.  HUD  shall 
publish  in  the  Federal  Register  a  notice 
of  funding  availability  (NOFA)  and  the 
time  ft-ame  for  submission  of 
applications. 

(b)  IHA  consultation  with  local 
officials  and  residents/homebuyers.  An 
IHA  shall  develop  the  application  in 
consultation  with  local  officials, 
residents,  and  homebuvers,  as  set  forth 
in  §950.624. 

(c)  IHA  application.  An,IHA  shall 
submit  to  HUD  an  application,  in  a  form 
prescribed  by  HUD,  which  shall 
include: 

(1)  A  general  description  of  IHA 
development(s)  (including  the  current 
physical  condition,  for  each 
development  for  which  the  IHA  is 
requesting  funds,  or  for  all  the  IHA's 
developments)  and  physical  and 
management  improvement  needs  (to 
meet  the  Secretary's  standards  in 
§  950.603),  general  description  of  major 
work  categories  (e.g.,  kitchens, 
bathrooms)  required  to  correct 
identified  deficiencies  and  estimated 
costs,  including  a  statement  concerning 
consultation  with  local  officials  and 
residents  and  viability  of  the 
development (s).  The  appfication  will 
also  identify  a  cost  estimate  for  the 


equipment  systems  or  structural 
elements  that  would  normally  be 
replaced  over  the  remaining  period  of 
the  annual  contributions  contract  or 
during  the  30-year  period  beginning  on 
the  date  of  submission  of  the 
application. 

(2)  For  management  improvements, 
the  application  shall  identify  the 
management  improvement  need, 
including  a  general  description  of  the 
work  required  for  correction  and  an 
estimated  cost.  Management  areas  for 
which  needs  should  be  identified 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  management,  financial,  and 
accounting  control  systems  of  the  IHA; 

(ii)  The  adequacy  and  qualifications 
of  personnel  employed  by  such  IHA  (in 
the  management  and  operation  of  such 
developments)  for  each  category  of 
employment;  and 

(iii)  The  adequacy  and  efficacy  of 
resident  programs  and  services  in  such 
developments,  the  security  of  each  such 
development  and  its  residents,  policies 
and  procedures  of  the  IHA  for  the 
selection  and  eviction  of  residents  in 
such  developments,  and  other  policies 
and  procedures  of  such  IHA  relating  to 
such  developments,  as  specified  by  the 
Secretary;  and 

(3)  Any  other  documents,  as  may  be 
required  by  HUD. 

(d)  Completeness  review.  To  be 
eligible  for  selection,  an  application 
shall  be  received  by  the  Area  ONAP 
within  the  time  period  specified  in  the 
NOFA  and  shall  be  complete.  In  order 
to  determine  whether  an  application  is 
complete,  responsive  to  the  NOFA,  and 
acceptable  for  technical  processing,  the 
Area  ONAP  shall  perform  an  initial 
completeness  review  upon  receipt  of  the 
application.  To  make  the  above 
determination,  the  Area  ONAP  shall  use 
the  following  criteria: 

(1)  The  application  was  received  by 
HUD  at  the  appropriate  address  by  the 
date  and  time  specified  in  the  NOFA 
and  was  complete  and  responsive 
(excluding  exhibits  that  are 
certifications);  or 

(2)  If  an  apphcation  is  determined  to 
be  incomplete  or  to  have  missing 
certifications,  the  IHA  shall  be  advised 
in  writing  of  any  deficiencies  or  any 
inconsistencies.  The  missing 
information  is  to  be  submitted  within  a 
specified  period  of  time  fi'om  the  date  of 
HUD's  written  notification.  This  is  not 
additional  time  to  substantially  revise 
the  apphcation.  Deficiencies  that  may 
be  corrected  at  this  time  are  those  such 
as  inadvertently  omitted  documents, 
clarifications  of  previously  submitted 
material,  and  other  changes  that  are  not 
of  such  a  nature  as  to  improve  the 


competitive  position  of  the  application. 
The  IHA  shall  acceptably  correct 
deficiencies  (including  furnishing 
missing  certifications)  within  the  time 
specified  in  the  NOFA. 

(e)  Eligibility  review.  (1)  Eligibility  for 
processing.  To  be  eligible  for  processing, 
based  on  the  general  description  of  its 
developments'  condition  and  general 
statement  of  physical  and  management 
improvement  needs,  and  the  Area 
ONAP's  knowledge  of  the 
development's  conditions,  the  work 
items,  particularly  emergency  work 
items,  shall  appear  to  be  eligible  and 
needed. 

(2)  Eligibility  review  on  reduced 
scope.  When  the  following  conditions 
exist,  the  IHA  will  be  reviewed  on  a 
reduced  scope: 

(i)  Where  the  IHA  owes  fiinds  to  HUD 
as  a  result  of  excess  development, 
modernization,  or  operating  funds 
previously  provided,  and  the  IHA  has 
not  repaid  the  funds  or  has  not  entered 
into  a  repayment  agreement,  or  is  not 
meeting  its  obligations  under  a 
repayment  agreement,  the  IHA  is 
eligible  for  processing  for  Emergency 
Modernization  only. 

(ii)  Where  the  IHA  has  not  complied 
with  Fair  Housing  and  Equal 
Opportunity  (FHEO)  requirements  as  set 
forth  in  §  950.115,  as  evidenced  by  an 
action,  finding,  or  determination  as 
described  in  paragraphs  (e)(2)(ii)(A) 
through  (E)  of  this  section,  unless  the 
IHA  is  implementing  a  voluntary 
compliance  agreement  or  settlement 
agreement  designed  to  correct  the 
area(s)  of  noncompliance,  the  IHA  is 
eligible  for  processing  only  for 
Emergency  Modernization  or  for  work 
needed  to  remedy  civil  rights 
deficiencies. 

(A)  A  pending  proceeding  against  the 
IHA  based  upon  a  charge  of 
discrimination  issued  under  the  Fair 
Housing  Act.  A  charge  of  discrimination 
is  a  charge  under  section  810(g)(2)  of  the 
Fair  Housing  Act  (42  U.S.C.  3610(g)(2)). 
issued  by  HUD's  General  Counsel  or 
legally  authorized  designee; 

(B)  A  pending  civil  rights  suit  against 
the  IHA,  referred  by  HUD's  General 
Counsel  and  instituted  by  the 
Department  of  Justice; 

(C)  Outstanding  HUD  findings  of  IHA 
noncompliance  with  civil  rights  statutes 
and  executive  orders  under  §950.115,  or 
implementing  regulations,  as  a  result  of 
formal  administrative  proceedings, 
unless  the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance; 

(D)  A  deferral  of  the  processing  of 
applications  from  the  IHA  imposed  by 
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HUD  under  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d)  and 
§950.115.  the  Attoraey  General's 
Guidelines  (28  CFR  50.3)  and  HUDs 
title  VI  regulations  (24  CFR  1.8)  and 
procedures  (HUD  Handbook  8040.1).  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  HUD's 
implementing  regulations  (24  CFR  8.57); 
or 

(E)  An  adjudication  of  a  violation 
under  any  of  the  authorities  under 
1)950.115  in  a  civil  action  Bled  against 
the  IHA  by  a  private  individual,  unless 
the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance. 

(3)  FHEO  Division  review.  The 
processing  office  shall  request  the 
appropriate  FHEO  Division  of  the 
Regional  Office  to  identify  any  IHAs 
with  equal  opportunity-related 
problems.  After  consulting  with 
Regional  FHEO,  as  appropriate,  and 
reviewing  its  own  files,  the  FHEO 
Division  shall  identify  each  IHA  by  the 
following  categories  and  provide  any 
other  relevant  information  within  the 
requested  time  frame: 

0)  There  are  no  known  equal 
opportunity-related  problems; 

(li)  There  are  known  equal 
opportunity-related  problems,  as 
identified;  or 

(iii)  There  are  circumstances  as  set 
forth  in  paragraph  (e)(2)  of  this  section 

(0  Technical  processing.  When  an 
application  is  determined  to  be 
complete  and  responsive  to  the  NOFA 
and  eligible  for  processing,  technical 
processing,  consisting  of  the  following, 
shall  be  accomplished: 

(1)  The  Area  ONAP  shall  categorize 
the  eligible  IHAs  and  their 
developments  into  two  processing 
groups:  Group  1  for  Emergency 
Modernization,  and  Group  2  for  Other 
Modernization.  IHA  developments  may 
be  included  in  both  groups,  and  the 
same  development  may  be  in  each 
group.  The  IHA  only  needs  to  submit 
one  application  that  includes  needs  that 
the  Area  ONAP  will  process  under 
Group  1  or  Group  2.  However,  the  IHA 
can  submit  Emergency  Modernization 
applications  whenever  needed.  Group  2 
developments  are  subject  to  the  long- 
term  viability  and  reasonable  cost 
analysis.  Preference  will  be  given  to 
IHAs  that  request  assistance  for 
developments  having  conditions  that 
threaten  the  health  or  safety  of  the 
residents  or  having  a  signiHcant  number 
of  vacant,  substandard  units;  and  that 
have  demonstrated  a  capability  of 
carrying  out  the  activities  proposed. 
Within  Group  2,  the  Secretary  may  give 


priority  to  compliance  with  statutory, 
regulatory,  and  court-ordered  deadlines. 

(2)  The  Area  ONAP  will  evaluate  the 
Group  2  IHAs  and  developments  to 
determine  eligibility  and  acceptability 
based  on  the  technical  review  factors  in 
paragraph  (g)  of  this  section.  Based  on 
these  factors,  the  Area  ONAP  shall 
determine  the  applications  that,  in  its 
judgment,  are  approvable.  Selections 
then  shall  be  made  in  accordance  with 
paragraph  (h)  of  this  section. 

(g)  Technical  review  factors.  The 
technical  review  fectors  for  assistance 
include: 

(1)  Extent  and  urgency  of  need, 
including  need  to  comply  with 
statutory,  regulatory,  or  court-ordered 
deadlines: 

(2)  Extent  of  vacancies: 

(3)  IHA's  modernization  capability; 

(4)  IHA's  management  capaoility; 

(5)  Degree  of  resident  involvement  in 
IHA  operations: 

(6)  Degree  of  IHA  activity  in  resident 
initiatives,  including  resident 
management,  economic  development, 
and  drug  elimination  efforts; 

(7)  Degree  of  resident  employment; 

(8)  Lo^l  government  support  for 
proposed  modernization;  and 

(9)  Such  additional  factors  as  the 
Secretary  determines  necessary  and 
appropriate. 

(h)  Rating  and  ranking.  The  Area 
ONAP  shall  rate  and  rank  each 
application  in  Group  2  on  the  basis  of 
its  assessment  of  the  application  using 
the  technical  review  factors  set  forth  ir. 
paragraph  (g)  of  this  section  and  in  the 
NOFA.  The  Area  ONAP  shall  identif>- 
for  joint  review  selection  the  highest 
IHA  ranking  applications  in  Group  2  in 
descending  order  and  other  Group  2 
IHAs  with  lower  ranking  applications 
but  with  high  priority  needs,  which 
most  reasonably  approximate  the 
amount  of  modernization  which  can  be 
funded.  High  priority  needs  are 
nonemergency  needs,  but  related  to: 
health  or  safety;  vacant,  substandard 
units:  structural  or  system  integrity;  or 
compliance  with  statutory,  regulatory, 
or  court-ordered  deadlines.  All  Group  1 
applications  would  be  automatically 
selected  for  joint  review. 

(i)  Joint  review.  HUD  shall  notify  each 
IHA  whose  application  has  been 
selected  for  further  processing  as  to 
whether  the  joint  review  will  be 
conducted  on-site  or  off-site  (eg.,  by 
telephone  or  in-ofTice  meeting).  The 
purpose  of  the  joint  review  is  to  discuss 
the  proposed  modernization  program,  as 
set  forth  in  the  application,  and 
determine  the  size  of  the  grant,  if  any. 
to  be  awarded.  If  the  IHA  has  not 
included  all  its  developments  in  the 
CIAP  application,  HUD  may  not,  as  a 


result  of  joint  review,  consider  funding 
any  nonemergency  work  at  excluded 
developments  or  subsequently  approve 
use  of  leftover  funds  at  excluded 
developments.  An  IHA  shall  prepare  for 
the  joint  review  by  preparing  a  draft 
CIAP  budget,  and  reviewing  the  other 
items  to  be  covered  during  the  joint 
review,  as  prescribed  by  HUD.  If 
conducted  on-site,  the  joint  review  may 
include  an  inspection  of  the  proposed 
physical  work.  IHAs  not  selected  for 
joint  review  will  be  advised  in  writing 
of  the  reasons  for  nonselection. 

(j)  HUD  awards.  Upon  completion  of 
the  joint  review,  HUD  shall  adjust  the 
amounts  to  be  awarded,  as  neces'^ary. 
based  on  information  obtained  at  Joint 
Review,  including  the  information 
received  as  a  result  of  the  FHEO  review 
and  completion  of  the  environmental 
review,  and  announce  the  IHAs  selected 
for  CIAP  grants  (subject  to  their 
submission  of  an  approvable  CIAP 
budget  and  any  other  required 
documents).  HUD  would  request  the 
funded  IHA  to  submit  a  CIAP  budget, 
including  an  implementation  schedule, 
a  resolution  by  the  IHA  Board  of 
Commissioners  (approving  the  CIAP 
budget  and  containing  certifications 
required  by  HUD),  and  any  other 
necessary  documents. 

(k)  AC'C  amendment  After  HUD 
approval  of  the  CIAP  budget.  HUD  and 
the  IHA  shall  enter  into  an  ACC 
amendment  in  order  for  the  IHA  to 
requisition  modernization  funds.  The 
ACC  amendment  shall  require  low- 
income  use  of  the  housing  for  not  less 
than  20  years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC).  HUD  has  the 
authority  to  condition  an  ACC 
amendment  (e.g..  to  require  an  IHA  to 
hire  a  modernization  coordinator  or 
contract  administrator  to  a  administer 
its  modernizat.ion  program). 

(I)  Declaration  of  trust.  An  IHA  shall 
execute  and  file  for  record  a  Declaration 
of  Trust  as  provided  under  the  ACC  to 
protect  the  rights  and  interests  of  HUD 
throughout  the  20-yRar  period  during 
which  the  IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC.  the  Act.  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units. 

§  950.624    Resident  and  homebuyer 
participation. 

[a]  Resident  participation.  For  a  rental 
development  only,  the  IHA  shall 
establish  a  Partnership  Process,  as 
defined  in  §  950.102,  to  develop, 
implement,  and  monitor  the  CIAP. 
Before  submission  of  the  application,  an 
IHA  shall  consult  with  the  residents,  the 


resident  organization,  or  the  RMC  (see 
subpart  O  of  this  part)  of  the 
development  being  proposed  for 
modernization  regarding  its  intent  to 
submit  an  application  for  CIAP  funds. 
An  IHA  shall  give  residents  a  reasonable 
opportunity  to  present  their  views  on 
the  proposed  modernization  program 
and  alternatives  to  it.  and  give  full  and 
serioiis  consideration  to  resident 
recommendations.  An  IHA  shall 
respond  in  writing  to  the  residents,  the 
resident  organization,  or  the  RMC, 
indicating  its  acceptance  or  rejection  of 
resident  recommendations,  consistent 
with  HUD  requirements  and  the  IHA's 
own  determination  of  efficiency. 
economy,  and  need.  After  HUD 
approval  of  the  modernization  program, 
an  IHA  shall  inform  the  residents,  the 
resident  organization,  or  the  RMC  of  the 
approved  work  items  and  its  progress 
during  implementation.  If  HUD  does  not 
approve  the  modernization  program,  an 
IHA  shall  so  inform  the  residents,  the 
resident  oiganization,  or  the  RMC. 

(b)  Hommuyer  participation:  Turnkey 
III  and  Mutual  Help.  For  a 
homeownership  development  only, 
before  submission  of  the  application,  an 
IHA  shall  consult  with  the  homebuyer 
families  of  the  development  proposed 
for  modernization  regarding  its  intent  to 
submit  an  application  for  CIAP  funds. 
An  IHA  ^all  give  the  homebuyer 
families  a  reasonable  opportunity  to 
present  their  views  on  the  proposed 
modernization  program  and  alternatives 
to  it.  and  give  full  and  serious 
consideration  to  their  recommendations. 
An  IHA  shall  respond  in  WTiting  to  the 
homebuyer  families,  indicating  its 
acceptance  or  rejection  of  their 
recommendations,  consistent  with  HUD 
requirements  and  the  IHA's  own 
determination  of  efficiency,  economy, 
and  need.  After  HUD  approval  of  the 
modernization  program,  an  IHA  shall 
inform  the  homebuyer  families  of  the 
app.TJved  work  items  and  its  progress 
during  implementation.  If  HUD  does  not 
approve  the  modernization  program,  an 
IHA  shall  so  inform  the  homebuyer 
famiUes. 

§  95a635    Initiation  of  modernization 
activities. 

After  HUD  has  approved  the 
modernization  program  and  entered  into 
an  ACC  amendinent  with  the  IHA,  an 
IHA  shall  undertake  the  modernization 
activities  and  expenditures  set  forth  in 
its  approved  CIAP  budget  in  a  timely, 
efficient,  and  economical  manner, 
subject  to  the  following  requirement.  An 
IHA  shall  ensure  that  ^ere  is  no 
dupUcation  between  the  activities 
carried  out  with  QAP  funds  and  the 
activities  carried  out  with  other  funds. 


§  95a639    Fund  raquisitkms. 
An  IHA  shall  requisition 
modernization  funds  against  the 
approved  CIAP  budget  in  accordaiKe 
with  procedures  prescribed  by  HUD. 

§950.642    Contracting  requirements. 

An  IHA  shall  comply  with  the 
prevailing  wage  rate  requirements  in 
§§950.120  and  950.172.  as  well  as  the 
Indian  Preference  requirements  in 
§  950.175.  In  addition,  an  IHA  shall 
comply  with  State,  tribal,  and  local  laws 
and  Federal  requirements,  as  set  forth  in 
24  CFR  part  85,  except  as  follows: 

(a)  Architect/ en^neer  and  other 
professional  '^^rvices contracts. 
Notwithstanaing  24  CFR  85.36(g).  an 
IHA  shall  comply  with  HUD 
requirements  to  either: 

(1)  If  the  proposed  contract  amount 
exceeds  the  HUD-established  threshold, 
submit  the  contract  for  prior  HUD 
approval  before  execution  or  issuance: 
or 

(2)  If  the  proposed  contract  amount 
does  not  exceed  thu  HUD-established 
threshold,  certify  that  the  scope  of  work 
is  consistent  witii  any  agreements 
reached  with  HUD,  and  that  the  amount 
is  appropriate  and  does  not  exceed  the 
HUI>-approved  CIAP  budget  amount. 

(b)  Assurance  of  completion.  For  each 
construction  contract  over  $25,000,  the 
contractor  shall  furnish  a  performance 
and  payment  bond  for  100  percent  of 
the  contract  price  or,  notwithstanding 
24  CFR  85.36(h).  a  20  percent  cash 
escrow,  or  a  25  percent  letter  of  credit 
or,  as  may  be  required  by  law,  separate 
performance  and  payment  bonds,  each 
for  50  percent  or  more  of  the  contract 
price. 

(c)  Construction  solicitations. 
Notwithstanding  24  CFR  85.36(g).  an 
IHA  shall  comply  widi  HUD 
requirements  to  either: 

(1)  If  the  estimated  contract  amoimt 
exceeds  the  HUD-estabhshed  threshold, 
submit  a  complete  construction 
solicitation  for  prior  HUD  approval 
before  issuance:  or 

(2)  If  the  estimated  contract  amount 
does  not  exceed  the  HUD-established 
threshold,  certify  receipt  of  the  required 
architect's/engineer's  certification  that 
the  construction  documents  accurately 
reflect  HUD-approved  work  and  meet 
the  modernization  and  energy 
conservation  standards  and  that  the 
construction  sohdtation  is  complete 
and  includes  all  mandatory  items. 

(d)  Contract  awards  An  IHA  shall 
obtain  HUD  approval  of  the  proposed 
award  of  a  contract  if  the  award  exceeds 
the  HUD-approved  CIAP  budget  amount 
or  if  the  procurement  meets  the  criteria 
set  forth  in  24  CFR  85.36(gK2)(i}  dirough 
(rv).  in  all  other  instances,  an  IHA  shall 


make  the  award  vrithout  HUD  approval 
after  the  IHA  has  certified  that 

(1)  The  solicitaticMi  and  award 
procedures  were  conducted  in 
compliance  with  State,  tribal,  and  local 
laws  and  Federal  requirements: 

(2)  The  award  does  not  exceed  the 
approved  CIAP  budget  amount  and  does 
not  meet  the  criteria  in  24  CFR 
85.36(g)(2)  (i)  through  (iv)  for  prior  HUD 
approval:  and 

(3)  The  contractor  is  not  on  the  Lists 
of  Parties  Excluded  from  the  Federal 
Procurement  or  Nonprocurement 
Programs. 

(e)  Contract  modifications. 
Notwithstanding  24  CFR  65.36(«), 
except  in  an  emergency  endangering  life 
or  property,  an  IHA  shall  comply  with 
HUD  reouireraents  to  either; 

(1)  If  tne  proposed  contract 
modification  exceeds  the  HUD- 
established  threshold,  submit  the 
proposed  modification  for  prior  HUD 
approval  before  issuance:  or 

(2)  If  the  proposed  contract 
modification  does  not  exceed  the  HUD- 
established  threshold,  certify  that  the 
proposed  modification  is  within  the 
scope  of  the  contract  and  that  any 
additional  costs  are  within  the  latest 
HUD-approved  CIAP  budget  or 
otherwise  approved  by  HUD. 

(f)  Construction  requirements.  An  IHA 
may  be  required  to  submit  to  HUD 
periodic  progress  reports  and 
construction  completion  documents  for 
prior  HUD  approval  above  a  HUD- 
specified  amount. 

(g)  Previous  participation.  An  IHA 
shall  ensure  that  the  contractor  is  not  on 
the  GSA  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs. 

§  950.645    Cn-sJte  inspections. 

It  is  the  responsibility  of  the  IHA,  not 
HUD,  to  provide,  by  contract  or 
othen\'ise,  adequate  and  competent 
supervisory  and  inspection  personnel 
during  modei-nization.  whether  work  is 
performed  by  contract  or  force  account 
labor,  and  with  or  without  the  services 
of  an  architect/engineer,  to  assure  work 
quality  and  progress. 

§  950.648    Budget  revisions. 

An  IHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
HUD-approved  CIAP  budget  An  IHA 
shall  submit  a  budget  re%ision,  in  a  form 
prescribed  by  HLTD.  if  the  IHA  plans 
(within  the  total  approved  CIAP  budget) 
to  inciu-  modernization  costs  in  excess 
of  the  approved  CIAP  budget  amount  for 
anv  development.  An  IHA  also  shall 
comply  widi  HUD  requirements  to 
either 

(a)  Submit  the  proposed  CIAP  budget 
revision  for  prior  HUD  approval  if  the 
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IHA  plans  to  delete  or  substantially 
revise  approved  work  items,  add  new 
work  items,  or  incur  modernization 
costs  in  excess  of  the  HUD-established 
threshold;  or 

(b)  Certify  that  the  revisions  are 
necessary  to  carry  out  the  approved 
work  and  do  not  result  in  the  approved 
QAP  budget  amount  for  any 
development  being  exceeded. 

§950.e51     Progress  raports. 

For  each  six-month  period,  l)eginning 
October  1.  until  completion  of  the 
modernization  program  or  expenditure 
of  all  funds,  an  IHA  shall  submit  a 
report,  in  a  form  prescribed  by  HUD.  to 
the  HUD  Area  ONAP.  Where  HUD 
determines  that  an  IHA  is  having 
implementation  problems.  HUD  may 
require  more  frequent  reporting.  The 
report  shall  include: 

(a)  Modernization  fund  obligations 
and  expenditures  and  progress  against 
the  approved  implementation 
schedule(s);  and 

(b)  Management  improvement 
progress,  as  applicable. 

f  050.654    HUD  review  of  IHA  perfofmancs. 

HUD  shall  periodically  review  IHA 
performance  in  carrying  out  its 
approved  modernization  program  to 
determine  compliance  with  HUD 
requirements,  the  quality  of  an  IHAs 
inspections  as  evidenced  by  the  quality 
of  work,  and  the  timeliness  of  the  work. 
Where  deficiencies  are  noted,  an  IHA 
shall  take  corrective  action,  as  directed 
by  HUD. 

9  950.657    Fiscal  closMut 

Upon  completion  or  termination  of  a 
modernization  program,  the  IHA  shall 
submit  the  actual  modernization  cost 
certificate,  in  a  form  prescribed  by  HUD, 
to  HUD  for  review,  audit  verification, 
and  approval.  An  IHA  shall 
immediately  remit  any  excess  funds 
provided  by  HUD.  The  audit  shall 
follow  the  guidelmes  prescribed  in  24 
CFR  part  44.  Non-Federal  Government 
Audit  Requirements.  If  the  audited 
modernization  cost  certificate  indicates 
that  there  are  still  excess  funds,  an  IHA 
shall  immediately  remit  the  excess 
funds  as  directed  by  HUD.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  or  ineligible  expenditures, 
an  IHA  shall  take  such  corrective 
actions  as  HUD  may  direct. 

Comprehensive  Grant  Program  (For 
IHAs  That  Own  or  Operate  250  or  More 
Indian  Housing  Units) 

f  950.660    Purposs. 

(a)  The  purpose  of  the  Comprehensive 
Grant  Program  (CGP)  under  this  subpart 
lis: 


(1)  To  provide  modernization 
assistance  to  IHAs  that  own  or  operate 
a  total  of  250  or  more  units  of  Indian 
Housing  on  a  reUable  and  more 
predictable  basis:  to  enable  them  to 
operate,  upgrade,  modernize,  and 
rehabilitate  Indian  housing 
developments;  to  ensure  their  continued 
availability  for  low-income  families  as 
decent,  safe,  and  sanitary  housing; 

(2)  To  provide  considerable  discretion 
to  IHAs  to  decide  the  speciHc 
improvements,  the  manner  of  their 
execution,  and  the  timing  of  the 
expenditure  of  funds: 

(3)  To  simplify  significantly  the 
program  of  Federal  assistance  for  capital 
improvements  in  Indian  housing 
developments; 

(4)  To  provide  increased 
opportunities  and  incentives  for  more 
efficient  management  of  Indian  housing 
developments;  and 

(5)  To  give  IHAs  greater  control  in 
planning  and  expending  funds  for 
modernization,  rehabilitation, 
maintenance,  and  improvement  of 
Indian  housing  developments  to  benefit 
low-income  families. 

(b)  The  purpose  of  the  sections  under 
the  undesignated  heading 
"Comprehensive  Grant  Program"  (CGP) 
is  to  set  forth  the  policies  and 
procedures  for  the  CGP  under  which 
IHAs  that  own  and  operate  a  total  of  250 
or  more  units  of  Indian  housing  receive 
financial  assistance  on  a  formula  grant 
basis  in  accordance  with  §  950.601(e) 
and  (0  for  the  modernization  of  Indian 
housing  developments. 

§  950.666    Eligible  costs. 

(a)  General.  An  IHA  may  use  financial 
assistance  received  under  the  CGP  for 
the  following  eligible  costs: 

(1)  Undertaking  activities  described  in 
its  approved  Five- Year  Plan  under 

§  950.672(d)(5):    w 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  IHA's  approved  Comprehensive 
Plan  (including  Five- Year  Action  Plan) 
or  Annual  Submission; 

(3)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  future 
years,  subject  to  the  restrictions  set  forth 
in  paragraph  (f)  of  this  section; 

(4)  Preparing  the  Comprehensive  Plan 
and  Action  Plan  under  §  950.672. 
including  reasonable  costs  necessary  to 
assist  residents  to  participate  in  a 
meaningful  way  in  the  planning, 
implementation,  and  monitoring 
process;  and 

(5)  Carrying  out  an  audit,  in 
accordance  with  24  CFR  part  44  and 
«i  950. 120. 

(b)  Demonstratiort  of  viability.  Except 
in  the  case  of  emergency  work,  an  IHA 


shall  only  expend  funds  on  a 
development  for  which  the  IHA  has 
demonstrated  that  completion  of  the 
improvements  and  replacements 
identified  in  the  Comprehensive  Plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development  at  a  reasonable  cost  or  for 
essential  nonroutine  maintenance 
needed  to  keep  the  property  habitable 
until  residents  are  relocated. 

(c)  Physical  improvement  costs. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  nonroutine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  energy  conservation  standards 
prescribed  in  §  950.603.  These 
mandatory  standards  may  be  exceeded 
only  when  the  IHA  determines  that  it  is 
necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viabilitv 
of  the  individual  development.  If 
demolition  or  disposition  is  proposed. 
the  IHA  shall  comply  with  subpart  M  of 
this  part.  Additional  dwelling  space 
mav  be  added  to  existing  units. 

(d)  Costs  for  Turnkey  III 
developments.  (1)  General.  Eligible 
physical  improvement  costs  for  existing 
Turnkey  III  developments  are  limited  to 
work  items  that  are  not  the 
responsibihty  of  the  homebuyer  families 
and  that  are  related  to  health  and  safety, 
correction  of  development  deficiencies, 
physical  accessibility,  energy  audits  and 
cost-effective  energy  conservation 
measures,  and  lead-based  paint  testing 
and  abatement.  In  addition, 
management  improvements  are  eligible 
modernization  costs  for  existing 
Turnkey  III  developments. 

(2)  Ineligible  costs.  Norm)utine 
maintenance  or  replacements,  additions, 
and  items  that  are  the  responsibility  of 
the  homebuyer  families  are  ineligible 
costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units. 
(i)  Notwithstanding  the  requirements  of 
paragraph  (d)(1)  of  this  section,  an  IHA 
may  substantially  rehabiUtate  a  Turnkey 
III  unit  whenever  the  unit  becomes 
vacant  or  is  occupied  by  a  non- 
homebuyer  family.  An  IHA  that  intends 
to  use  funds  under  this  paragraph  shall 
identify  in  its  needs  assessment  the 
estimated  number  of  units  that  the  IHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale.  In 
addition,  an  IHA  shall  demonstrate  in 
its  needs  assessment  that  the  IHA  has 
homebuyers  who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  24  CFR  part  950, 
Subpart  G,  and  who  have  demonstrated 
their  intent  to  be  placed  into  each  of  the 
Turnkey  III  units  proposed  to  be 
substantially  rehabilitated: 


(ii)  Before  an  IHA  may  be  approved 
for  the  substantial  rehabilitation  of  a 
unit  under  this  paragraph,  it  shall  first 
deplete  any  Earned  Home  Pa\Tnents 
Account  (EHPA)  or  Non-Routine 
Maintenance  Reserve  (NRMR) 
pertaining  to  the  unit,  and  request  the 
maximum  amount  of  operating  subsidy. 
Any  increase  in  the  value  caused  by  its 
substantial  rehabilitation  under  this 
paragraph  shall  be  reflected  solely  by  its 
subsequent  appraised  value,  and  not  by 
an  automatic  increase  in  its  selling 
price. 

(e)  Demolition  and  conversion  costs. 
Eli^ble  costs  include: 

(1)  Demolition  of  dwelling  units  or 
nondwellinp  facilities  approved  by  HUD 
under  subpart  M  of  this  part,  and  related 
costs,  such  as  clearing  and  grading  the 
site  after  demolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development; 
and 

(2)  Convefsion  of  existing  dwelling 
units  to  different  ttedroom  sizes. 

(f)  Replacement  reserve  costs.  (1) 
Funding  a  replacement  reserve  to  carry 
out  eligible  activities  in  future  )'ears  is 
an  eligible  cost,  subject  to  the  following 
restrictions: 

(i)  Annual  CGP  funds  are  not  needed 
for  existing  needs,  as  identified  by  the 
IHA  in  its  needs  assessments; 

(ii)  A  physical  improvement  requires 
more  fiinds  than  the  IHA  would  receive 
under  its  anniial  formula  allocation;  or 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  20  percent  limit  for 
management  improvements  (except  as 
provided  in  paragraph  (m)(l)  of  this 
section),  and  the  IHA  needs  to  save  a 
portion  of  its  annual  grant  in  order  to 
combine  it  with  a  portion  of  subsequent 
year(s)  grants,  to  fund  the  work  item: 

(2)  The  UiA  shall  invest  replacement 
reserve  funds  so  as  to  generate  a  return 
equal  to  or  greater  than  the  average  91  - 
day  Treasury  bill  rate; 

(3)  Interest  earned  on  funds  in  the 
replacement  reserve  will  not  be  added 
to  the  IHA's  income  in  the 
determination  of  an  IHA's  operating 
subsidy  eli^bility,  but  shall  be  used  for 
eligible  modernization  costs: 

(4)  To  the  extent  that  its  annual 
formula  allocation  and  any  unobligated 
balances  of  modernization  funds  are  not 
adequate  to  meet  emergencj'  needs,  an 
IHA  shall  first  use  its  replacement 
reserve,  if  funded,  to  meet  emergency 
needs,  before  requesting  funds  from  the 
$75  million  reserve.  An  IHA  is  not 
required  to  use  its  replacement  reserve 
for  natural  and  other  disasters. 

(g)  Management  improvement  costs. 
Management  improvements  that  are 
needed  to  upgrade  the  operation  of  the 


IHA's  developments,  sustain  physical 
improvements  at  those  developments,  or 
correct  management  deficiencies 
identified  by  the  IHA  in  its 
Comprehensive  Plan  are  eligible  costs. 
An  IHA's  ongoing  operating  expenses, 
including  direct  provision  of  social 
services  through  either  contract  or  force 
account  labor,  are  ineligible 
management  improvement  costs. 

(1)  Economic  development  activities 
costs.  Economic  development  activities 
such  as  job  training,  resident 
employment,  and  resident  businesses, 
for  the  purpose  of  carrying  out  activities 
related  to  the  eligible  management  and 
physical  improvements  are  eligible 
costs,  as  approved  by  HUD.  HUD 
encourages  IHAs.  to  the  greatest  extent 
feasible,  to  hire  residents  as  trainees  or 
employees  to  carry  out  the 
modernization  program  under  this 
subpart,  and  to  contract  with  resident- 
owned  businesses  for  modernization 
work. 

(2)  Resident  management  costs. 
Technical  assistance  to  a  resident 
organization  or  resident  management 
corporadon  (RMC),  as  defined  in 

§  950.962.  in  order  to  determine  the 
feasibility  of  the  resident  management 
entit>'  or  assist  in  its  formation  is  an 
eligible  cost. 

(3)  Resident  ftomeouTiersftip  costs. 
The  study  of  the  feasibility  of  converting 
rental  to  homeownership  units,  as  well 
as  the  preparation  of  an  amplication  for 
conversion  to  homeovimership.  is  an 
eligible  cost. 

(h)  Drug  elimination  costs.  Drug 
elimination  activities  iuArolving 
management  or  physical  improvements 
are  eligible  costs,  as  specified  by  HLtD. 

(i)  Administrative  costs. 
Administrative  costs  necessary  for  the 
planning,  design,  implementation,  and 
monitoring  of  the  phj'sical  and 
management  improvements  are  eligible 
costs  and  include  the  following: 

(1)  The  salaries  of  nontechnical  and 
technical  IHA  personnel  assigned  full- 
time  m  part-time  to  modernization  are 
eligible  costs  only  if  the  scope  and 
volume  of  the  work  are  beyond  that 
which  could  be  reasonably  expected  to 
be  accomplished  by  such  personnel  in 
the  performance  of  their 
nonmodemization  duties.  The  IHA  shall 
properly  apportion  to  the  appropriate 
program  budget  any  direct  dbarges  for 
the  salaries  of  assigned  fiiU-  or  part-time 
staff  (e.g.,  to  the  CfAP.  CGP,  or  operating 
budgets); 

(2)  IHA  contributions  to  employee 
benefit  plans  on  behalf  of  nontechnical 
and  technical  IHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  CGP;  and 


(3)  Other  administrative  costs,  such  as 
telephone  and  Cacsimile.  as  specified  by 
HUD. 

(p  Audit  costs. 

(k)  Architectural/engineering  and 
consultant  fees.  Fees  for  planning, 
preparation  of  needs  assessments  and 
required  documents,  detailed  design 
work,  preparation  of  construction  and 
bid  dociunents,  lead-based  paint  testing, 
etc..  are  eligible  costs. 

(1)  Relocation  costs.  Relocation  costs 
as  a  direct  result  of  rehabilitation, 
demolition,  or  acquisition  for  a  CGP- 
fimded  activity  are  eligible  costs,  as 
required  by  §950.117. 

(m)  Cost  limitation.  (1) 
Notwithstanding  the  full  fungibility  of 
work  items  in  §  950.675(c).  an  IHA  shall 
not  use  more  than  a  total  of  20  percent 
of  its  annual  grant  for  management 
imprm-ement  costs  in  accoimt  1408. 
unless  specifically  approved  by  HUD. 

(2)  Notwithstanding  the  full 
fungibility  of  work  items  in  §  950.675(c). 
an  IHA  shall  not  use  more  than  a  total 
of  10  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410, 
excluding  any  costs  related  to  lead- 
based  paint  or  asbestos  testing  (whether 
conducted  by  force  account  employees 
or  by  a  contractor),  in-house 
architectural/engineering  (-A/E)  work,  or 
other  special  administrative  costs 
required  by  State,  tribal,  or  local  law, 
unless  specifically  approved  by  HUD; 

(3)  When  the  physical  or  management 
improvement  w^i'l  benefit  programs 
other  than  Indian  Housing,  such  as 
Section  8,  local  renewal,  eta,  eligible 
costs  are  limited  to  the  amount  directly 
attributable  to  the  Indian  Housing 
Program. 

(n)  Ineligible  costs.  An  IHA  (or  an 
RMC  acting  cm  behalf  of  an  IHA)  shall 
not  make  luxury  improvements,  or  carry 
out  any  other  ineligible  activities,  as 
specified  by  HUD. 

§  950.667    Reserve  for  emergencies  and 
disasters. 

(a)  Emeigeacies.  (1)  Eligibility  for 
assistance.  An  IHA  (including  an  IHA 
that  is  determined  to  be  high  risk  under 
§  950.135)  may  obtain  funds  at  any  time, 
for  any  eligible  emeigency  work  item  as 
defined  in  §  950.102  (for  IHAs 
participating  in  CGP)  or  for  any  eligible 
emergency  work  item  (described  as 
emergency  modernization  in  §  950. 102) 
(for  IHAs  participating  in  OAP).  from 
the  reserve  established  under 
§  950.601(b).  However,  emergency 
reserve  funds  may  not  be  provided  to  an 
IHA  participating  in  CGP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  its  annual 
formula  allocation  under  §  950.601(e) 
and  (f).  other  unobligated  modernization 
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funds,  and  its  replacement  reserves 
under  §950.666.  An  IHA  is  not  required 
to  have  an  approved  Comprehensive 
Plan  under  §  950.672  before  it  can 
request  emergency  assistance  from  this 
reserve.  Emergency  reserve  funds  may 
not  be  provided  to  an  IHA  participating 
in  QAP  unless  it  does  not  have  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CIAP,  and  no  CIAP  modernization 
funding  is  available  from  HUD  for  the 
remainder  of  the  fiscal  year. 

(2)  Procedure.  To  obtain  emergency 
funds,  an  IHA  shall  submit  a  request,  in 
a  form  to  be  prescribed  by  HUD,  that 
demonstrates  that  without  the  requested 
funds  from  the  set-aside  under  this 
section,  the  IHA  does  not  have  adequate 
funds  available  to  correct  the  conditions 
that  present  an  immediate  threat  to  the 
health  or  safety  of  the  residents.  HUD 
will  immediately  process  a  request  for 
such  assistance,  and  if  it  determines  that 
the  IHA's  request  meets  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  it  shall  approve  the  request, 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment.  A  CGP  IHA  that 
receives  assistance  for  its  emergency 
needs  from  the  reserve  under 

§  950.60 l(b}  shall  repay  such  assistance 
from  its  future  allocations  of  assistance, 
as  available.  For  IHAs  participating  in 
the  CGP.  HUD  shall  deduct  up  to  50 
percent  of  an  IHA's  succeeding  year's 
formula  allocation  under  §  950.601(e) 
and  (f)  to  repay  emergency  funds 
previously  provided  by  HUD  to  the  IHA. 
The  remaining  balance,  if  any.  shall  be 
deducted  from  an  IHA's  succeeding 
years'  formula  allocations. 

(b)  Natural  and  other  disasters.  (1) 
Eligibility  for  assistance  An  IHA 
(including  an  IHA  that  has  been 
determined  by  HUD  not  to  be 
administratively  capable  under 
§  950.135]  may  request  assistance  at  any 
time  from  the  reserve  under  §  950  601(b) 
for  the  purpose  of  permitting  the  IHA  to 
respond  to  a  natural  or  other  disaster. 
To  qualify  for  assistance,  the  disaster 
shall  pertain  to  an  extraordinary  event 
affecting  only  one  or  a  few  IHAs.  such 
as  an  earthquake  or  hurricane.  Any 
disaster  declared  by  the  President  (or 
that  HUD  determines  would  qualify  for 
a  Presidential  declaration  if  it  were  on 
a  larger  scale)  qualifies  for  assistance 
under  this  paragraph.  An  IHA  may 
receive  funds  firom  the  reserve 
regardless  of  the  availabihty  of  other 
modernization  funds  or  reserves,  but 
only  to  the  extent  its  needs  are  in  excess 
of  its  insurance  coverage.  An  IHA  is  not 
required  to  have  an  approved 
Comprehensive  Plan  under  §  950.672 


before  it  can  request  assistance  from  the 
reserve  under  §950. 601(b). 

(2)  Procedure.  To  obtain  funding  for 
natural  or  other  disasters  under 

S  950.601(b).  an  IHA  shall  submit  a 
request,  in  a  form  prescribed  by  HUD. 
that  demonstrates  that  it  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section.  HUD  will  immediately  process 
a  request  for  such  assistance,  and  if  it 
determines  that  the  request  meets  the 
requirements  under  paragraph  (b)(1)  of 
this  section,  it  will  approve  the  request, 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment.  Funds  provided  to  an 
IHA  under  paragraph  (b)(1)  of  this 
section  for  natural  and  other  disasters 
shall  be  in  the  form  of  a  grant,  and  are 
not  required  to  be  repaid. 

§  950.669    Allocation  of  assistance. 

(a)  Submission  of  formula 
characteristics  report.  In  its  first  year  of 
participation  in  the  CGP.  each  IHA  shall 
verify  and  provide  data  to  HUD.  in  a 
form  and  at  a  time  to  be  prescribed  by 
HUD.  concerning  IHA  and  development 
characteristics,  so  that  HUD  can  develop 
the  IHA's  annual  funding  allocation 
under  the  CGP  in  accordance  with 
§  950.601(e)  and  (f).  If  an  IHA  fails  to 
submit  to  HUD  the  formula 
characteristics  report  by  the  prescribed 
deadhne.  HUD  will  use  the  data  that  it 
has  available  concerning  IHA  and 
development  characteristics  for 
purposes  of  calculating  the  IHA's 
formula  share.  After  its  first  year  of 
participation  in  the  CGP,  an  IHA  is 
required  to  respond  to  data  transmitted 
by  HUD  if  there  have  been  changes  to 
its  inventory  bom  that  previously 
reported,  or  when  requested  by  HUD. 
On  an  annual  basis,  HUD  will  transmit 
to  the  IHA  the  formula  characteristics 
report  that  reflects  the  data  that  will  be 
used  to  determine  the  IHA's  formula 
share.  The  IHA  will  have  30  days  to 
review  and  advise  HUD  of  errors  in  this 
HUD  report.  Necessary  adjustments  will 
be  made  to  the  IHA's  data  before  the 
formula  is  run  for  the  current  FFY.  On 
an  annual  basis,  HUD  will  transmit  to 
the  IHA  the  formula  characteristics 
report  that  reflects  the  data  that  will  be 
used  to  determine  the  IHA's  formula 
share.  The  IHA  will  have  at  least  30 
calendar  days  to  review  and  advise  HUD 
of  errors  in  this  HUD  report.  Necessary 
adjustments  will  be  made  to  the  IHA's 
data  before  the  formula  is  run  for  the 
cxirrent  FFY. 

(b)  HUD  notification  of  formula 
amount:  appeal  rights.  (1)  Formula 
amounts  notification.  After  HUD 
determines  an  IHA's  formula  allocation 
under  §950. 601(e)  and  (f)  based  upon 
the  IHA,  development,  and  community 


characteristics,  it  shall  notify  the  IHA  of 
its  formula  amount  and  provide 
instructions  on  the  Annual  Submission 
in  accordance  with  §§  950.672(a)  and 
950.678; 

(2)  Appeal  based  upon  unique 
circumstances.  An  IHA  may  appeal  in 
writing  HUD's  determination  of  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HUD's  determination 
on  the  basis  of  "unique  circumstances." 
The  IHA  shall  indicate  what  is  unique, 
specify  the  manner  in  which  it  is 
different  from  all  other  IHAs 
participating  in  the  CGP.  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "unique 
circumstances."  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  the  subsequent 
years'  allocation  of  funds  under  this 
f)art: 

(3)  Appeal  based  upon  error.  An  IHA 
may  appeal  in  vrnting  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD's  determination  on  the  basis  of  an 
error.  The  IHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  IHA 
shall  describe  the  nature  of  the  error  and 
provide  any  necessary  supporting 
documentation.  HUD  shall  resjxjnd  to 
the  IHA's  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part; 

(c)  IHAs  determined  to  be  high  risk.  If 
an  IHA  is  determined  to  have  serious 
deficiencies  in  accordance  with 
§950.135,  or  if  the  IHA  fails  to  meet,  or 
to  make  reasonable  progress  toward 
meeting,  the  goals  previously 
established  in  its  management 
improvement  plan  under  §  950.135. 
HUD  may  designate  the  IHA  as  high 
risk.  If  HUD  designates  the  IHA  as  high 
risk  with  respect  to  modernization.  HLTD 
may  withhold  some  or  all  of  the  IHA's 
annual  grant;  HUD  may  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IHA's  functions,  so 
that  the  IHA  or  a  particular  function  of 
the  IHA  may  be  administered  by  another 
entity;  or  HUD  may  take  other  sanctions 
authorized  by  law  or  regulation. 


(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligated 
within  two  years  of  approval.  However, 
due  to  the  size  of  the  grant,  complexity 
of  the  work,  and  other  factors,  the  IHA 
may  propose,  and  HUD  may  approve,  a 
longer  time  period. 

§  950.672    Comprehensive  Plan  (including 
Five- Year  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  for  allocation  under  this 
subpart.  HUD  shall  notify  IHAs  in 
writing  of  their  formula  amount.  For 
planning  purposes.  IHAs  may  use  the 
amount  they  received  under  CGP  in  the 
prior  year  in  developing  their 
Comprehensive  Plan,  or  they  may  wait 
for  the  annual  HUD  notification  of 
formula  amount  under  §  950.669(b)(1). 

(b)(1)  Resident  participation.  An  IHA 
is  required  to  develop,  implement, 
monitor,  and  aimually  amend  portions 
of  its  Comprehensive  Plan  in 
consultation  with  residents  of  the 
developments  covered  by  the 
Comprehensive  Plan,  and  with 
democratically  elected  resident  groups. 
In  addition,  the  IHA  shall  also  consult 
with  resident  management  corporations 
(RMCs)  to  the  extent  that  an  RMC 
manages  a  development  covered  by  the 
Comprehensive  Plan.  The  IHA,  in 
partnership  with  the  residents,  shall 
develop  and  implement  a  process  for 
resident  participation  that  ensures  that 
residents  are  involved  in  a  meaningful 
way  in  all  phases  of  the  CGP.  Such 
involvement  shall  include 
implementing  the  Partnership  Process 
as  a  critical  element  of  the  CGP. 

(2)  Establishment  of  Partnership 
Process.  The  IHA,  in  partnership  with 
the  residents  of  the  developments 
covered  by  the  plan,  and  with 
'democratically  elected  resident  groups, 
shall  establish  a  Partnership  Process  to 
develop  and  implement  the  goals, 
needs,  strategies,  and  priorities 
identified  in  the  Comprehensive  Plan. 
After  residents  have  organized  to 
participate  in  the  CGP,  they  may  decide 
to  establish  a  volunteer  advisory  group 
of  e.xperts  in  various  professions  to 
assist  them  in  the  CGP  Partnership 
Process.  The  Partnership  Process  shall 
be  designed  to  achieve  the  following: 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to.  the 
physical  and  management  needs 
assessments,  viability  analysis.  Fivc- 
Year  Action  Plan,  and  Annual 
Statement.  If  necessary,  the  IHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful. 


resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 

(ii)  To  enable  residents  to  participate, 
on  an  IHA-wide  or  area-wide  basis,  in 
ongoing  discussions  of  the 
Comprehensive  Plan  and  strategies  for 
its  implementation,  and  in  all  meetings 
necessary  to  ensure  meaningful 
participation. 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  and  duly  elected 
resident  organizations  under  paragraph 
(b)(4)  of  this  section,  and  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  IHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  IHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations; 

(4)  Advance  meeting  for  residents  and 
duly  elected  resident  organizations.  The 
IHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  organizations  at  which 
the  IHA  shall  explain  the  components  of 
the  Comprehensive  Plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  organizations; 

(5)  Public  Hearing.  The  IHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  present  information  on  the 
Comprehensive  Plan/ Annual 
Submission  and  the  status  of  prior 
approved  programs.  The  public  hearing 
shall  provide  ample  opportunity  for 
residents,  duly  elected  resident 
organizations,  local  government 
officials,  and  other  interested  parties  to 
express  their  priorities  and  concerns. 
The  IHA  shall  give  full  consideration  to 
the  comments  and  concerns  of 
residents,  local  government  officials, 
and  other  interested  parties. 

(c)  Local  government  participation. 
An  IHA  shall  consult  with  appropriate 
local  government  officials  with  respect 
to  the  development  of  the 
Comprehensive  Plan.  In  the  case  of  an 
IHA  with  developments  in  multiple 
jurisdictions,  the  IHA  may  meet  this 
requirement  by  consulting  with  an 
advisory  group  representative  of  all  the 
jurisdictions.  At  a  minimum,  such 
consultation  shall  include  providing 
such  officials  with: 

(1)  Advance  wTitten  notice  of  the 
public  hearing  required  under 
paragraph  (b)(5)  of  this  section; 

(2)  A  copy  of  the  summar>'  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs  IHA- 
wide.  a  specific  description  of  the  IHA's 


process  for  maximizing  the  level  of 
participation  by  residents,  a  summary'  of 
the  general  issues  raised  on  the  plan  by 
residents  and  others  during  the  public 
comment  process,  and  the  IHA's 
response  to  the  general  issues.  IHA 
records,  such  as  minutes  of  planning 
meetings  or  resident  surveys,  shall  be 
maintained  in  the  IHA's  files  and  made 
available  to  residents,  resident 
organizations,  and  other  interested 
parties  upon  request. 

(d)  Contents  of  Comprehensive  Plan. 
The  Comprehensive  Plan  shall  identif\- 
all  of  the  physical  and  management 
improvements  needed  for  an  IHA  and 
all  of  its  developments,  and  that 
represent  needs  eligible  for  funding 
under  §  950.666.  The  plan  shall  also 
include  preliminary  estimates  of  the 
total  cost  of  these  improvements.  The 
plan  shall  set  forth  general  strategies  for 
addressing  the  identified  needs,  and 
highlight  any  special  strategies,  such  as 
major  redesign  or  partial  demolition  of 
a  development,  that  are  necessary  to 
ensure  the  long-term  physical  and  social 
viability  of  the  development.  Each 
Comprehensive  Plan  shall  contain  the 
following  elements: 

(1)  Summaries.  An  IHA  shall  include 
as  part  of  its  Comprehensive  Plan  the 
following  summaries: 

(i)  A  summar\'  of  total  preliminar>' 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  IHA-wide;  and 

(ii)  A  specific  description  of  the  IHA's 
process  for  maximizing  the  level  of 
participation  by  residents  during  the 
development,  implementation,  and 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process,  and 
the  IHA's  response  to  the  general  issuo. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  sur\eys, 
shall  be  maintained  in  the  IHA's  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request. 

(2)  Physical  needs  assessment,  (i) 
Requirements.  The  physical  needs 
assessment  identifies  all  of  the  work 
that  an  IHA  would  need  to  undertake  to 
bring  each  of  its  developments  up  to  the 
modernization  and  energy  conservation 
standards,  as  required  by  section 
14(e)(l)(A)(ii)  of  the  Act',  to  comply  with 
lead-based  paint  testing  and  abatement 
requirements  under  §  950.120(g).  and  to 
comply  with  other  program 
requirements  under  §950.120.  The 
physical  needs  assessment  is  completed 
without  regard  to  the  availability  of 
funds,  and  shall  include  the  following 
information  with  respect  to  each  of  an 
IHA's  developments: 
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[A)  A  brief  summary  of  the  physical 
improvements  necessary  to  bring  each 
development  to  a  level  at  least  equal  to 
the  modernization  standards  contained 
in  HUD  Handbook  7465.2  (Public  and 
Indian  Housing  Modernization 
Standards),  and  to  the  energy 
conservation  and  life-cycle  cost- 
effective  performance  standards,  as 
required  in  §950.603.  to  comply  with 
the  l^ad-Based  Testing  and  Abatement 
requirements  under  §950. 120(g).  The 
IHA  should  also  indicate  the  relative 
urgency  of  need.  If  the  IHA  has  no 
physical  improvement  needs  at  a 
particular  development  at  the  time  it 
completes  its  Comprehensive  Flan,  it 
shall  so  indicate.  Similarly,  if  the  IHA 
intends  to  demolish,  partially  demolish, 
convert,  or  dispose  of  a  development  (or 
arils  within  a  development),  it  shall  so 
indicate  in  the  summary  of  physical 
improvenients; 

(B)  The  replacement  needs  of 
equipment  systen<s  and  structural 
elements  that  will  be  required  to  be  met 
(assuming  routine  and  timc'y 
maintenance  is  performed)  during  the 
period  covered  by  the  action  plan; 

(C)  A  preliminary  estimate  of  the  cost 
to  complete  the  physical  work; 

(D)  The  projected  FFY  in  which  the 
IHA  anticipates  that  the  development 
will  meet  the  modemizdlion  and  energy 
conservation  standards: 

(E)  In  addition,  the  IHA  shall  provide 
with  respect  to  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units, 
the  estimated  number  of  units  that  the 
IHA  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  950.666(d)(3). 

(ii)  Sources  of  data.  The  IHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  physical  needs  assessment 
under  this  paragraph  (d)(3).  and  shall 
retain  such  source  documents  in  its 
flies. 

(3)  Management  needs  assessment,  (i) 
Requirements.  The  plan  shall  include  a 
comprehensive  assessment  of  the 
improvements  needed  to  upgrade  the 
management  and  operation  of  the  IHA 
and  of  each  viable  development,  so  that 
decent,  safe,  and  sanitary  living 
conditions  will  be  provided.  The 
management  needs  assessment  shall 
include  the  following,  with  the  relative 
urgency  of  need  indicated: 

fA)  An  identification  of  the  most 
current  needs  related  to  the  following 
areas  (to  the  extent  that  any  of  these 
needs  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the 
IHA  may  simply  include  a  cross- 
reference  to  these  documents): 

(2)  The  management,  flnancial.  and 
accounting  control  systemst)f  the  IHA; 


[2]  The  adequacy  and  qualifications  of 
personnel  employed  by  the  IHA  in  the 
management  and  operation  of  its 
developments,  for  each  significant 
cateaory  of  employnoent; 

(3)  The  adequacy  and  efficacy  of: 

{i)  Resident  programs  and  services; 

Ui)  Resident  and  development 
security; 

[Hi]  Resident  selection  and  eviction; 

(n)  Occupancy; 

(v)  Maintenance; 

(v;)  Resident  management  and 
resident  capacity  building  programs; 

(vii)  Resident  opportunities  For 
employment  and  business  development 
and  other  self-sufficiency  opportunities 
for  residents;  and 

[viii]  Homeownership  opportunities 
for  residents. 

(B)  Any  additional  deficiencies 
identified  through  audits  and  HUD 
monitoring  reviews  that  are  not 
addressed  under  paragraph  (d)(3)(i)(A) 
of  this  section.  To  the  extent  that  any  of 
these  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the 
IHA  may  include  a  cross-reference  to 
these  documents; 

(C)  Any  other  management  and 
operations  needs  that  the  IHA  wants  to 
address  at  the  IHA-wide  or  development 
level; 

(D)  An  IHA-wide  preliminary  cost 
estimate  for  addressing  all  the  needs 
identified  in  the  management  needs 
assessment,  without  regard  to  the 
availability  of  funds;  and 

(E)  The  projected  FFY  in  which  the 
IHA  anticipates  that  all  identified 
management  deficiencies  will  be 
corrected. 

(ii)  Sources  of  data.  The  IHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  management  needs 
assessment  under  this  paragraph,  and 
shall  retain  such  source  documents  in 
its  files. 

(4)  Demonstration  of  long-term 
physical  and  social  viability,  (i)  General. 
The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability,  including  achieving  structural/ 
system  soundness  and  full  occupancy  of 
the  development  at  a  reasonable  cost. 
For  cost  reasonableness,  the  IHA  may 
choose  to  use  the  90  percent  of  Total 
Development  Cost  (TOC)  approach  (the 
preliminary  estimate  of  hard  costs  for 
work  proposed  at  the  development  is  90 
percent  or  less  of  TDC)  or  a  cost 
reasonableness  approach  related  to  the 
cost  of  individual  work  items  as 


indicated  by  National  cost  indices, 
adjusted  by  local  conditions  and  the 
IHA's  own  recent  procurement 
experience.  The  IHA  shall  keep 
documentation  in  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  [e.g..  kitchen  cabinets, 
exterior  doors).  HUD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Performance  and  Evaluation  Report.  As 
necessary.  HUD  will  review  the  IHA's 
documentation  in  support  of  its  cost 
reasonableness; 

(ii)  Determination  of  non-viability. 
When  an  IHA's  analysis  of  a 
development,  under  paragraph  (d)  of 
this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
IHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  nonroutine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  IHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  nonviable  development 
[e.g.,  demolition  or  disposition  under  24 
CFR  part  950.  subpart  M). 

(5)  Five-Year  Action  Plan,  (i)  General. 
The  Comprehensive  Plan  shall  include 
a  rolling  Five-Year  Action  Plan  to  carry 
out  the  improvements  and  replacements 
(or  a  portion  thereof)  identified  under 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section.  In  developing  its  Five-Year 
Action  Plan,  the  IHA  shall  assume  that 
the  current  year  funding  or  formula 
amoimt  will  be  available  for  each  year 
of  its  Five-Year  Action  Plan,  whichever 
the  IHA  is  using  for  planning  purposes, 
plus  the  IHA's  estimate  of  the  funds  that 
will  be  available  from  other  sources, 
such  as  State,  local,  and  tribal 
governments.  All  activities  specified  in 
an  IHA's  Five-Year  Action  Plan  are 
contingent  apon  the  availability  of 
funds. 

(ii)  Requirements.  Under  the  action 
plan,  an  IHA  shall  indicate  how  it 
intends  to  use  the  funds  available  to  it 
under  the  CGP  to  address  the 
deficiencies,  or  a  portion  of  the 
deficiencies,  identified  under  its 
physical  and  management  needs 
assessments,  as  follows: 

(A)  Physical  condition.  With  respect 
to  the  physical  condition  of  an  IHA's 
developments,  an  IHA  shall  indicate  in 
its  action  plan  how  it  intends  to 
address,  over  a  five-year  period,  the 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its  physical 
needs  assessment  so  as  to  bring  each  of 
its  developments  up  to  a  level  at  least 
equal  to  the  modernization  and  energy 


conservation  standards.  This  would 
include  specifying  the  work  to  be 
undertaken  by  the  IHA  in  major  work 
categories  (e.g..  kitchens,  electrical 
systems,  etc.);  establishing  priorities 
among  the  major  work  categories  by 
development  and  year  based  upon  the 
relative  urgency  of  need;  and  estimating 
the  cost  of  each  of  the  identified  major 
v\ork  categories.  In  addition,  an  IHA 
shall  estimate  the  FFY  in  which  it 
anticipates  that  the  development  will 
meet  the  modernization  and  energy 
conservation  standards.  In  developing 
its  action  plan,  an  IHA  shall  give 
priority  to  the  following: 

[1)  Activities  required  to  correct 
emergency  conditions; 

[2]  Activities  required  to  meet 
statutory  (or  other  legally  mandated) 
requirements; 

[3)  Activities  required  to  meet  the 
needs  identified  in  the  Section  504 
needs  assessment  within  the  regulatory- 
timeframes;  and 

(4)  Activities  required  to  complete 
lead-based  paint  testing  and  abatement 
requirements. 

(B)  Management  and  operations.  An 
IHA  shall  address  in  its  action  plan  the 
management  and  operations 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its 
management  needs  assessment,  as 
follows: 

(J)  With  respect  to  the  management 
and  operations  needs  of  the  IHA.  the 
IHA  shall  identify  how  it  intends  to 
address  with  CGP  funds,  if  necessary', 
the  deficiencies  (or  a  portion  thereof) 
identified  in  its  management  needs 
assessment,  including  work  identified 
through  audits.  HUD  monitoring 
reviews,  and  self-assessments  (this 
would  include  establishing  priorities 
based  upon  the  relative  urgency  of 
need); 

(2)  A  preliminary  IHA-wide  cost 
estimate,  by  major  work  category. 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  IHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 

(6)  Local  government  statement.  The 
Comprehensive  Plan  shall  include  a 
statement  signed  by  the  chief  executive 
officer  of  the  appropriate  governing 
body  (or  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
from  the  CEO  of  each  such  jurisdiction), 
certifying  as  to  the  following: 

(i)  The  IHA  developed  the 
Comprehensive  Plan/Five- Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 


Comprehensive  Plan/Five- Year  Action 
Plan,  in  accordance  with  the 
reouirements  of  §  950.672(b)  and  (c); 

(ii)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low-income  housing 
needs  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services;  and 

(iii)  The  IHA's  proposed  drug 
elimination  activities  are  coordinated 
with,  and  supportive  of.  local  drug 
elimination  strategies  and  neighborhood 
improvement  programs,  if  applicable. 

(7)  IHA  resolution.  The  plan  shall 
include  a  resolution  adopted  by  the  IHA 
Board  of  Commissioners,  and  signed  by 
the  Board  Chairman  of  the  IHA. 
approving  the  Comprehensive  Plan  or 
any  amendments  thereto  and  certifying 
that: 

(i)  The  IHA  will  comply  with  all 
policies,  procedures,  and  requirements 
prescribed  by  HUD  for  modernization, 
including  implementation  of  the 
modernization  in  a  timely,  efficient,  and 
economical  marmer; 

(ii)  IHA  has  established  controls  to 
assure  that  any  activity  funded  by  the 
CGP  is  not  also  funded  by  any  other 
HUD  program,  thereby  preventing 
duplicate  funding  of  any  activity; 

(iii)  The  IHA  will  not  provide  to  any 
development  more  assistance  under  the 
CGP  than  is  necessary  to  provide 
affordable  housing,  after  taking  into 
account  other  government  assistance 
provided; 

(iv)  The  proposed  physical  work  will 
meet  the  modernization  and  energy 
conservation  standards  under  §950.603; 

(v)  The  proposed  activities  in  the 
Five- Year  Action  Plan/Annual 
Statement  are  consistent  with  the 
proposed  or  approved  Comprehensive 
Plan  of  the  IHA; 

(vi)  The  IHA  will  comply  with 
applicable  civil  rights  requirements 
under  §950.115,  and.  when  applicable, 
will  carry  out  the  Comprehensive  Plan 
in  conformity  vdth  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d). 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
3619).  and  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794); 

(vii)  The  IHA  will,  to  the  greatest 
extent  feasible,  give  preference  to  the 
award  of  modernization  contracts  to 
Indian  organizations  and  Indian-owned 
economic  enterprises  under  §  950.175; 

(viii)  The  IHA  has  provided  to  HUD 
any  documentation  that  HUD  has 
requested  to  carry  out  its  review  under 
the  National  Environmental  Policy  Act 
(NEPA)  and  other  related  authorities  in 


accordance  with  24  CFR  950.120(a)  and 
(b).  and  will  not  obligate,  in  any 
manner,  the  expenditure  of  CGP  funds. 
or  otherwise  undertake  the  activities 
identified  in  its  Comprehensive  Plan/ 
Annual  Statement,  until  the  IHA 
receives  written  notification  from  HUD 
indicating  that  HUT)  has  complied  with 
its  responsibilities  under  NEP,\  and 
other  related  authorities; 

(ix)  The  IHA  will  comply  with  the 
wage  rate  requirements  under 
§  950.120(c)  and  (d); 

(x)  The  IHA  will  comply  with  the 
relocation  assistance  and  real  property 
acquisition  requirements  under 
§950.117; 

(xi)  The  IHA  will  comply  with  the 
requirements  for  physical  accessibility 
under  §  950.115(d);' 

(xii)  The  IHA  will  comply  with  the 
requirements  for  access  to  records  and 
audits  under  §  950.120(e); 

(xiii)  The  IHA  will  comply  with  the 
uniform  administrative  requirements 

under  §950.120(0: 

(xiv)  The  IHA  will  comply  with  lead- 
based  paint  testing  and  abatement 
requirements  under  §  950.120(g); 

(xv)  The  IHA  has  complied  with  tho 
requirements  governing  jribal 
goverrmient  and  resident  participation 
in  accordance  with  §§  950.672(b). 
950.678(d).  and  950.684.  and  has  given 
full  consideration  to  the  priorities  and 
concerns  of  tribal  government  and 
residents,  including  comments  that 
were  ultimately  not  adopted,  in 
preparing  the  Comprehensive  Plan/Fivt- 
Year  Action  Plan  and  any  amendments 
thereto; 

(xvi)  The  IHA  will  comply  with  the 
special  requirements  of  §  950.666(d) 
with  respect  to  a  homeownership 
development;  and 

(xvii)  The  IHA  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended, 
and  make  best  efforts,  consistent  with 
existing  Federal.  State,  and  local  laws 
and  regulations,  to  give  low-  and  very 
low-income  persons,  training  and 
employment  opportunities  generated  by 
CGP  assistance,  and  to  make  best  efforts, 
consistent  with  existing  Federal.  State, 
and  local  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons. 

(e)  Amendments  to  the 
Comprehensive  Plan.  (1)  E.\tension  of 
time  for  performance.  An  IHA  shall 
have  the  right  to  amend  its 
Comprehensive  Plan  (including  the 
action  plan)  to  extend  the  time  for 
performance  whenever  HUD  has  not 
provided  the  amount  of  assistance  set 
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forth  in  the  Comprehensivfl  Plan  or  has 
not  provided  the  assistance  in  a  timely 
manner. 

(2)  Amendments  to  needs 
assessments.  The  IHA  shall  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five- Year  Action  Plan  or 
Annual  Statement  that  are  not  reflected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  IHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  Annual  Submission 
(see  S  950.678(b)).  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §950.675; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  Every  sixth  year 
following  the  initial  year  of 
participation,  the  IHA  shall  submit  to 
HUD.  with  its  Annual  Submission,  a 
complete  update  of  its  Comprehensive 
Plan.  An  IHA  may  elect  to  revise  some 
or  all  parts  of  the  Comprehensive  Plan 
more  frequently. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  IHA  shall 
submit  to  HUD.  with  its  Annual 
Submission,  an  update  of  its  Five- Year 
Action  Plan,  elipiinating  the  previous 
year  and  adding  an  additional  year.  The 
IHA  shall  identify  changes  in  work 
categories  (other  than  those  included  in 
the  new  fifth  year)  from  the  previous 
year  Five- Year  Action  Plan  when 
making  this  Annual  Submissioo. 

(5)  Required  submissions.  Any 
amendments  to  the  Comprehensive  Plan 
under  this  section  shall  be  submitted 
with  the  IHA  resolution  under 

§  950.672(d)(7). 

(0  Prerequisite  for  receiving 
assistance.  (1)  Prohibition  of  assistance. 
No  financial  assistance,  except  for 
emergency  work  to  be  funded  under 
§§  950.601(b)  and  950.666(a)(2).  and  for 
modernization  needs  resulting  from 
disasters  under  ^  950.601(b).  may  be 
made  available  under  this  subpart 
unless  HUD  has  approved  a 
Comprehensive  Plan  submitted  by  the 
IHA  that  meets  the  requirements  of 
§950.672.  An  IHA  that  has  failed  to 
obtain  approval  of  its  Comprehensive 
Plan  by  the  end  of  the  FFY  shall  have 
its  formula  allocation  for  that  year  (less 
any  formula  amounts  provided  to  the 
IHA  for  emergencies)  added  to  the 
subsequent  year's  appropriation  of 
funds  for  grants  under  this  part.  HUD 
shall  allocate  such  funds  to  IHAs  and 
PHAs  participating  in  the  COP  in 
accordance  with  the  formula  under 
§  950.601(e)  and  (0  in  the  subsequent 
FFY.  An  IHA  that  elects  in  any  FTY  not 
to  participate  in  the  COP  under  this 
subpart  may  participate  in  the  CGF  in 
subsequent  FFYs. 


(2)  Requests  for  emergency  assistance. 
An  IHA  may  receive  funds  from  its 
formula  allocation  to  address  emergency 
modernization  needs  if  HUD  has  not 
approved  an  IHA's  Comprehensive  Plan. 
To  request  such  assistance,  an  IHA  shall 
submit  to  HUD  a  request  for  funds  in 
such  form  as  HUD  may  prescribe, 
including  any  documentation  necessary 
to  support  its  claim  that  an  emergency 
exists.  HUD  shall  review  the  request  and 
supp>orting  documentation  to  determine 
if  it  meets  the  definition  of  "emergency 
work."  as  set  forth  in  §950  102. 

$950,675    HUD  review  and  approval  of 
Comprehensive  Plan  (Including  action 
plan). 

(a)  Submission  of  Comprehensive 
Plan.  (1)  Upon  receipt  of  a 
Comprehensive  Plan  from  an  IHA.  HUD 
shall  determine  whether: 

(i)  The  plan  contains  each  of  the 
required  components  specified  at 
§  950.672(d):  and 

(ii)  If  applicable,  the  IHA  has 
submitted  any  additional  information  or 
assurances  required  as  a  result  of  HUD 
monitoring,  findings  of  inadequate  IHA 
performance,  audit  findings,  or  civil 
rights  compliance  findings. 

(2)  Acceptance  for  review.  If  the  IHA 
has  submitted  a  Comprehensive  Plan 
(including  the  action  plan)  that  meets 
the  criteria  specified  in  paragraph  (a)(1) 
of  this  section.  HUD  shall  accept  the 
Comprehensive  Plan  for  review,  within 
14  calendar  days  of  its  receipt  in  the 
Area  ONAP.  The  IHA  shall  be  notified 
in  writing  that  the  plan  has  been 
accepted  by  HUD.  and  that  the*  75-day 
review  period  is  proceeding. 

(3)  Time  period  for  review.  A 
Comprehensive  Plan  that  is  accepted  by 
HUD  for  review  shall  be  considered  to 
be  approved  unless  HUD  notifies  the 
IHA  in  writing,  postmarked  within  75 
calendar  days  of  the  date  of  HUD's 
receipt  of  the  Comprehensive  Plan  for 
review,  that  HUD  has  disapproved  the 
plan.  HUD  shall  not  disapprove  a 
Comprehensive  Plan  on  the  basis  that  it 
cannot  complete  its  review  within  the 
75-day  deadline. 

(4)  Rejection  of  Comprehensive  Plan. 
If  an  IHA  has  submitted  a 
Comprehensive  Plan  (including  the 
action  plan)  that  does  not  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section.  HUD  shall  notify  the  IHA 
within  14  calendar  days  of  its  receipt 
that  HUD  has  rejected  the  plan  for 
review.  In  such  case.  HUD  shall  indicate 
the  reasons  for  rejection,  the 
modifications  required  to  qualify  the 
Comprehensive  Plan  for  HUD  review, 
and  the  deadline  date  for  receipt  of  any 
modifications. 


(b)  HUD  approval  of  Comprehensive 
.  Plan  (including  action  plan).  (1)  A 
Comprehensive  Plan  (including  the 
action  plan)  that  is  accepted  by  HUD  for 
review  in  accordance  with  paragraph  (a) 
of  this  section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75  days 
of  the  date  of  HUD's  receipt  of  the 
Comprehensive  Plan  for  review,  that 
HUD  has  disapproved  the  plan, 
indicating  the  reasons  for  disapproval, 
and  the  modifications  required  to  make 
the  Comprehensive  Plan  approvable. 
The  IHA  shall  re-submit  the 
Comprehensive  Plan  to  Hl'D,  in 
accordance  with  the  deadline 
established  by  HUD,  which  may  allow 
up  to  75  calendar  days  before  the  end 
of  the  FFY  for  HUD  review.  If  the 
revised  plan  is  disapproved  by  HUD 
following  its  resubmission,  or  the  IH.A 
fails  to  resubmit  the  plan  by  the 
deadline  established  by  HUD,  any  funds 
that  would  have  been  allocated  to  the 
IHA  shall  be  added  to  the  subsequent 
year's  appropriation  of  funds  for  grants 
under  this  subpart.  HUD  shall  allocate 
such  funds  to  IHAs  and  PHAs 
participating  in  the  COP  in  accordance 
with  the  formula  under  24  CFR  950.601 
and  968.103.  HUD  shall  not  disapprove 
a  Comprehensive  Plan  on  the  basis  that 
HUD  cannot  complete  its  review  under 
this  section  within  the  75-day  deadline 

(2)  HUD  shall  approve  the 
Comprehensive  Plan  except  where  it 
makes  a  determination  in  accordance 
with  one  or  more  of  the  following: 

(i)  The  Comprehensive  Plan  is 
incomplete  in  significant  matters.  HUD 
determines  that  the  IHA  has  failed  to 
include  all  required  information  or 
documentation  in  its  Comprehensive 
Plan.  e.g.  the  physical  needs  assessment 
does  not  provide  all  of  the  information 
required  by  HUD  concerning  all  of  its 
developments;  or  the  IHA  has  supplied 
incomplete  data  on  the  current 
condition  and  other  characteristics  of  its 
developments; 

(ii)  identified  needs  are  plainly 
inconsistent  with  facts  and  data.  On  the 
basis  of  available  significant  facts  and 
data  pertaining  to  the  physical  and 
operational  condition  of  the  IHA's 
developments  or  the  management  and 
operations  of  the  IHA,  HUD  determines 
that  the  IHA's  identification  of 
modernization  needs  (see 
§ 950.672(d)(2)  and  (3))  is  plainly 
inconsistent  with  such  facts  and  data. 
HUD  will  take  into  account  facts  and 
data  such  as  those  derived  from  recent 
HUD  monitoring,  audits,  and  resident 
comments  and  will  disapprove  a 
Comprehensive  Plan  based  on  such 
findings  as: 


(A)  Identified  physical  improvements 
and  replacement  are  inadequate.  The 
completion  of  the  identified  physical 
improvements  and  replacements  will 
not  bring  all  of  an  IHA's  developments 
to  a  level  at  least  equal  to  the 
modernization  and  energy  conservation 
and  life-cycle  cost-effective  standards  in 
§  950.603  (except  that  a  development 
shall  meet  the  energy  conservation 
standards  under  §  950.603  only  when 
they  are  applicable  to  the  work  being 
performed); 

(B)  Identified  management 
improvements  are  inadequate.  The 
identified  management  and  operations 
improvement  needs  do  not  address  all 
of  an  IHA's  areas  of  deficiency,  or  the 
completion  of  those  improvements 
would  not  result  in  each  area  of 
deficiency  under  an  IHA's  management 
improvement  plan  under  §  950.135 
being  brought  up  to  an  acceptable  level 
of  performance;  and 

l^C)  Proposed  physical  and 
management  improvements  fail  to 
address  identified  needs.  The  proposed 
physical  and  management 
improvements  in  the  action  plan  are  not 
related  to  the  identified  needs  in  the 
needs  assessments  portion  of  the 
Comprehensive  Plan.  e.g..  a  heating 
plant  renovation  is  in  the  action  plan, 
but  it  was  not  included  in  the  needs 
assessment  for  that  development. 

(iii)  Action  plan  is  plainly 
inappropriate  to  meeting  identified 
needs.  c5n  the  basis  of  the 
Comprehensive  Plan.  HUD  determines 
that  the  action  plan  (see  §  950.672(d)(5)) 
is  plainly  inappropriate  to  meet  the 
needs  identified  in  the  Comprehensive 
Plan,  e.g..  the  proposed  work  item  will 
not  correct  the  need  identified  in  the 
needs  assessment.  HUD  will  take  into 
account  the  availability  of  hinds.  In 
addition.  HUD  will  take  into  account 
whether  the  action  plan  fails  to  address 
work  items  that  are  needed  to  correct 
known  emergency  conditions  or  that  are 
otherwise  needed  to  meet  statutory  or 
other  legally  mandated  requirements,  as 
identified  by  the  IHA  in  its 
Comprehensive  Plan. 

(iv)  Inadequate  demonstration  of  long- 
term  viability  at  reasonable  cost.  HUD 
determines  that  the  IHA  has  failed  to 
demonstrate  that  completion  of 
improvements  and  replacements 
identified  in  the  Comprehensive  Plan, 
as  required  by  §  950.672(d)(2)  and  (3). 
will  reasonably  ensure  long-term 
viability  of  one  or  more  Indian  housing 
developments  to  which  they  relate  at  a 
reasonable  cost,  as  required  by 
§  950.672(d)(4). 

(v)  Contradiction  of  local  government 
statement  or  IHA  resolution.  HUD  has 
evidence  that  tends  to  challenge,  in  a 


substantial  manner,  the  appropriate 
governing  body's  statement  or  IHA 
resolution  contained  in  the 
Comprehensive  Plan,  as  required  in 
§  950.672(d)(6)  and  (7).  Such  evidence 
may  include,  but  is  not  necessarily 
limited  to: 

(A)  Evidence  that  the  IHA  failed  to 
implement  the  Partnership  Process  and 
to  meet  the  requirements  for  resident 
participation,  as  set  forth  in 

§  950.672(b).  In  such  cases.  HUD  shall 
review  the  IHA's  resident  participation 
process  and  any  supporting 
documentation  to  determine  whether 
the  standards  for  participation  under 
§  950.672(b)  were  met; 

(B)  With  respect  to  an  IHA  established 
under  State  law  and  determined  to  be 
subject  to  the  requirements  of  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619).  HUD  shall  also 
consider  as  such  evidence  the  following: 

(I)  A  pending  proceeding  against  the 
IHA  based  upon  a  charge  of 
discrimination  pursuant  to  the  Fair 
Housing  Act.  (For  purposes  of  this 
provision,  "a  charge  of  discrimination" 
means  a  charge,  pursuant  to  section 
810(g)(2)  of  the  Fair  Housing  Act  (42 
U.S.C.  3610(g)|2)).  issued  by  the  HUD 
General  Counsel,  or  his  or  her  legally 
authorized  designee.); 

[2]  A  pending  civil  rights  suit  against 
the  IHA  instituted  by  the  Department  of 
Justice; 

(3)  Outstanding  HUD  findings,  under 
§950.120.  of  IHA  noncompliance  with 
civil  rights  statutes  and  executive  orders 
or  implementing  regulations,  as  a  result 
of  formal  administrative  proceedings, 
unless  the  IHA  is  implementing  a  HUD- 
approved  resident  selection  zmd 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance; 

(4)  A  deferral  of^the  processing  of 
applications  from  the  IHA  imposed  by 
HUD  under  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d).  the 
Attorney  General's  Guidelines  (28  CFR 
50.3).  and  HUD's  title  VI  regulations  (24 
CFR  1.8)  and  procedures  (HUD 
Handbook  8040.1),  or  under  section  504 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  HUD's  section  504 
regulations  (24  CFR  8.57);  or 

(5)  An  adjudication  of  a  violation 
under  any  of  the  authorities  under 
§950. 120(a)  in  a  civil  action  filed 
against  the  IHA  by  a  private  individual, 
unless  the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance. 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 


approves  the  Comprehensive  Plan 
(including  the  Five- Year  Action  Plan), 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  IHA, 
until  such  time  as  the  IHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  IHA  is  expected  to  undertake 
the  work  set  forth  in  the  Annual 
Statement.  However,  the  IHA  may 
undertake  any  of  the  work  identified  in 
any  of  the  other  four  years  of  the  latest 
approved  Five- Year  Action  Plan,  current 
approved  Armual  Statement  or 
previously  approved  ClAP  budgets, 
without  further  HUD  approval.  Actual 
uses  of  the  funds  are  to  be  reflected  in 
the  IHA  Annual  Performance  and 
Evaluation  Report  for  each  grant.  See        ^ 
§  950.684.  HUD  encourages  the  IHA  to 
inform  the  residents  of  significant 
changes  (such  as  changes  in  scope  of 
work  or  whenever  it  moves  work  items 
within  the  approved  Five- Year  Action 
Plan).  The  IHA  shall  retain 
documentation  of  that  information  in  its 
files.  If  HUD  determines  as  a  result  of  an 
audit  or  monitoring  findings  that  an  IHA 
has  provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/ Armual  Submission  or  has 
circumvented  the  intent  of  the  program. 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§  950.687.  Moreover,  in  accordance  with 
18  U.S.C.  1001,  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  document  or  writing  containing 
any  false,  fictitious,  or  fraudulent 
statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

§  950.678    Annual  Submission  of  activities 
and  expenditures. 

(a)  General.  The  Annual  Submission 
is  a  collective  term  for  all  documents 
that  the  IHA  shall  submit  to  HLiD  for 
review  and  approval  before  accessing 
the  current  FFY  grant  funds.  Such 
documents  include  the  Annual 
Statement.  Work  Statements  for  years 
two  through  five  of  the  Five- Year  Action 
Plan,  local  government  statement.  IHA 
Board  Resolution,  materials 
demonstrating  the  partnership  process, 
and  any  other  documents  as  prescribed 
by  HUD.  For  planning  purposes,  an  IH.^ 
may  use  either  the  amount  of  fiinding 
received  in  the  current  year  or  the  actual 
formula  amount  provided  in  HUD's 
notification  under  §  950.669(b)(1)  in 
developing  the  Five-Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five-Year  Action  Plan  and  set 
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forth  the  major  work  categories  and 
costs,  by  development  or  IHA-wide.  that 
the  IHA  intends  to  undertake  in  each 
year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
IHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 
each  year  of  years  two  through  five.  The 
Work  Statements  for  all  five  years  will 
be  at  the  same  level  of  detail  so  that  the 
IHA  may  interchange  work  items  as 
discussed  in  §950.672(d)(5)(i).  An  IHA 
may  budget  up  to  8  percent  of  its  annual 
grant  in  a  contingency  account  for  cost 
overruns. 

(b)  Submission.  After  receiving  HUD 
notification  of  the  formula  amount 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  tribal  governments,  and 
determining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  IHA  shall  submit  its 
Annual  Submission. 

(c)  Acceptance  for  review.  (1)  Upon 
receipt  of  an  Annual  Submission  from 
an  IHA.  HUD  shall  determine  whether: 

(i)  The  Annual  Submission  contains 
each  of  the  required  components;  and 

(ii)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings. 

(2)  If  the  IHA  has  submitted  a 
complete  Annual  Submission  and  all 
required  information  and  assurances, 
HUD  will  accept  the  submission  for 
review,  as  of  the  date  of  receipt.  If  the 
IHA  has  not  submitted  all  required 
material,  HUD  will  promptly  notify  the 
IHA  that  it  has  disapproved  the 
submission,  indicating  the  reasons  for 
disapproval,  the  modifications  required 
to  qualify  the  Annual  Submission  for 
HUD  review,  and  the  date  by  which 
such  modifications  shall  be  received  by 
HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§  950.672(e),  in  consultation  with 
officials  of  the  appropriate  governing 
body  (or  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
in  consultation  with  the  CEO  of  each 
such  jurisdiction  or  with  an  advisory 
group  representative  of  all  jurisdictions) 
and  with  residents  and  duly  elected 
resident  organizations  of  the 
developments  covered  by  the 
Comprehensive  Flan,  as  follows: 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 


hearing  under  paragraph  (d)(3)  of  this 
section,  the  IHA  shall  annually  provide 
public  notice  of  the  advance  meeting 
and  the  public  hearing  in  a  manner 
determined  by  the  IHA  and  that  ensures 
notice  to  all  duly  elected  resident 
organizations; 

(2)  Advance  meeting  with  residents. 
The  IHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  ^d)(3)  of 
this  section.  The  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA's  Five- Year 
Action  Plan  (and  any  proposed 
amendments  to  the  IHA's 
Comprehensive  Plan  to  be  submitted 
with  the  Armual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five- Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  bearing.  The  IHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  present 
information  on  the  Annual  Submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for  residents 
of4he  developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  IHA  shall 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local 
government  officials,  and  other 
interested  parties  in  developing  its  Five- 
Year  Action  Plan,  or  any  amendments  to 
its  Comprehensive  Plan. 

(4)  Expedited  scheduling.  IHAs  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
organizations  under  paragraph  (d)(2)  of 
this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section, 
between  July  1  (i.e.,  after  the  end  of  the 
program  year — June  30)  and  September 
30,  using  the  formula  amount  for  the 
current  FFY.  If  an  IHA  elects  to  use  such 
expedited  scheduling,  it  shall  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  and  at  the 
public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes.  It 
shall  also  explain  that  the  Five-Year 
Action  Plan  will  be  adjusted  when  HUD 
provides  notification  of  the  actual 
formula  amount,  and  explain  which 
major  work  categories  at  which 
developments  may  be  added  or  deleted 
to  adjust  for  the  actual  formula  amount 


and  that  any  added  work  categories/ 
developments  will  come  from  the 
Comprehensive  Plan. 

(e)  Contents  of  Annual  Submission. 
The  Annual  Statement  for  each  year 
shall  include,  for  each  development  or 
on  an  IHA-wide  basis  for  management 
improvements  or  certain  physical 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  list  of  development  accounts 
with  an  identification  of  major  work 
categories; 

(2)  The  cost  for  each  major  work 
category,  as  well  as  a  summary  of  cost 
by  development  account; 

(3)  The  IHA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year; 

(4)  For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  management 
improvement  plan,  a  schedule  for  the 
use  of  current  year  funds,  including 
target  dates  for  the  obligation  and 
expenditure  of  the  funds.  In  general, 
HUD  expects  that  an  IHA  will  obligate 
its  current  year's  allocation  of  COP 
funds  (except  for  its  funded  replacement 
reserves)  within  two  years,  and  expend 
such  funds  within  three  years,  of  the 
date  of  HUD  approval,  unless  longer 
time- frames  are  approved  by  HUD  due 
to  the  size  of  the  grant,  the  complexity 
of  the  work,  and  other  factors; 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  meet  physical  and  management 
improvement  needs  that  have  been 
identified  by  the  IHA  in  its  needs 
assessments; 

(6)  Documentation  supporting  the 
IHA's  actions  in  carrying  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
related  authorities  in  accordance  with 
§  950.120(a)  and  (b); 

(7)  Other  information,  as  specified  by 
HUD  and  approved  by  OMB  under  the 
Paperwork  Reduction  Act;  and 

(8)  An  IHA  resolution  approving  the 
Annual  Submission  or  anv  amendments 
thereto,  as  set  forth  in  §  950.672(d)(7). 

(f)  Additional  submissions  with 
Annual  Submission.  An  IHA  shall 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  950.672(e),  and 
such  additional  information  as  may  bo 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  950.675(b). 

(g)  HUD  review  and  approved  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
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in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvabie,  and  the 
date  by  which  such  modifications  shall 
be  received  by  HUD.  HUD  may  request 
additional  information  (eg,  for 
eligibility  determinations)  to  facilitate 
review  and  approval  of  the  Annual 
Submission  during  the  75-day  review 
period.  HUD  shall  not  disapprove  an 
Annual  Submission  on  the  basis  that 
HUD  cannot  complete  its  review  under 
this  section  within  the  75-day  deadline: 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  when: 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  IHA's 
approved  Comprehensive  Plan; 

(ii)  Contradiction  of  IHA  resolution. 
HUD  has  evidence  that  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  contained  in  the  board 
resolution,  as  required  by 
§  950.672(d)(7). 

(h)  Amendments  to  Annual 
Statement.  The  IHA  shall  advise  HUD  of 
all  changes  to  the  IHA's  approved 
Annual  Statement  in  its  Performance 
and  Evaluation  Report  submitted  under 
§950.684.  The  IHA  shall  submit  to  HUD 
for  prior  approval  any  additional  work 
categories  (except  for  emergency  work) 
that  are  not  within  the  IHA's  approved 
Five- Year  Action  Plan. 

(i)  Failure  to  obligate  formula  funding 
and  extension  of  time  for  performance. 
(1)  Failure  to  obligate  formula  funds.  If 
the  IHA  fails  to  obligate  formula  funds 
within  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy,  which 
may  involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  §  950.687  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  corrective 
action  order.  An  IHA  may  appeal  in 
wrriting  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
WTitten  decision  on  an  IHA's  appeal 
Mfithin  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal. 

(2)  Extension  of  time  for  performance. 
An  IHA  may  extend  the  target  dates  for 


fund  obhgation  and  expenditure  in  the 
approved  Annual  Statement  whenever 
any  delay  outside  the  IHA's  control 
occurs,  as  specified  by  HUD.  and  the 
extension  is  made  in  a  timely  manner. 
Such  revision  is  subject  to  HUD  review 
under  §  950.687(a)(2)  as  to  the  IHA's 
continuing  capacity.  HUD  shall  not 
review  as  to  an  IHA's  continuing 
capacity  any  revisions  to  an  IHA's 
Comprehensive  Plan  and  related 
statements  when  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 

(j)  ACC  Amendment.  After  HUD 
approval  of  each  year's  Armual 
Submission.  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

(k)  Declaration  of  Trust.  As  HUD  may 
require,  the  IHA  shall  execute  and  file 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units 

§  950.681    Conduct  of  modernization 
activities. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five- Year  Action  Plan 
and  entered  into  an  ACC  amendment 
with  the  IHA,  the  IHA  shall  undertake 
in  a  timely,  efficient,  and  economical 
manner  the  modernization  activities  and 
expenditures  set  forth  in  its  approved 
Annual  Statement  or  substitute  work 
categories  from  within  the  approved 
Five- Year  Action  Plan,  subject  to  the 
following  requirements: 

(1)  The  IHA  may  undertake  the 
activities  using  force  account  or  contract 
labor,  including  contracting  with  an 
RMC.  If  the  entirety  of  modernization 
activity  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  an 
RMC.  the  IHA  shall  not  retain  for  any 
administrative  or  other  reason,  any 
portion  of  the  CGP  funds  provided, 
unless  the  IHA  and  the  RMC  provide 
otherwise  by  contract;  and 

(2)  All  activities  shall  be  monitored  by 
resident  groups  within  the  framework 
and  intent  of  the  Partnership  Process. 

(bl  Fund  requisitions.  To  request 
modernization  funds  against  the 


approved  Annual  Statement  for  year 
one.  the  IHA  shall  comply  with 
requirements  prescribed  by  HUD. 

(c)  Contracting  requirements.  The  IHA 
shall  comply  with  the  wage  rate 
requirements  in  §950.120.  In  addition, 
the  IHA  shall  comply  with  the 
requirements  set  forth  in  subpart  B  of 
this  part,  except  as  follows: 

(1)  Assurance  of  completion.  For  each 
construction  or  equipment  contract  over 
$25,000,  the  contractors  shall  furnish  a 
performance  and  payment  bond  for  100 
percent  of  the  contract  price,  or. 
notwithstanding  24  CFR  85.36(h)  and 

§  950.170,  a  20  percent  cash  escrow,  or 
a  25  percent  letter  of  credit,  or.  as  may 
be  required  by  law,  separate 
performance  and  payments  bonds,  each 
for  50  percent  or  more  of  the  contract 
price. 

(2)  Previous  participation.  An  IHA 
shall  ensure  that  the  contractor  ib  not  on 
the  GSA  List  of  Parties  Excluded  trom 
Federal  Procurement  and 
Nonprocurement  Programs. 

(d)  Assurance  of  nonduplication.  The 
IHA  shall  ensure  that  there  is  no 
duplication  between  the  activities 
carried  out  pursuant  to  the  CGP,  and 
activities  carried  out  with  other  funds. 

(e)  Fiscal  closeout  of  a  comprehensive 
grant.  Upon  expenditure  by  an  IHA  of 
all  funds,  or  termination  by  HUD  of  the 
activities  funded  by  each  armual  grant, 
the  IHA  shall  submit  the  actual 
modernization  cost  certificate,  in  a  form 
prescribed  by  HUD,  to  HUD  for  review, 
audit  verification,  and  approval.  The 
audit  shall  follow  the  guidelines 
prescribed  by  24  CFR  part  44,  Non- 
Federal  Government  Audit 
Requirements.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  expenditures,  the  IHA 
shall  take  such  corrective  actions  as 
HUD  may  direct. 

§  950.684    IHA  Performance  and  Evaluation 
Report 

(a)  Submission.  For  any  FFY  in  which 
an  IHA  has  received  assistance  under 
this  subpart,  the  IHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  fonn  and  at  a  time  to  be  prescribed  by 
HUD.  describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  The  IHA  shall  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 
body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b)  Content.  The  report  shall  include 
the  following: 
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(1)  An  explanation  of  how  the  IHA 
has  used  other  funds,  such  as 
Community  Development  Block  Grant 
program  assistance.  State  or  tribal 
assistance,  and  private  funding,  for  the 
needs  identified  in  the  IHA's 
ComprehHnsive  Plan  and  for  the 
purposes  of  this  subpart  I; 

(2)  An  explanation  of  how  the  IHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Flan  and  to  carry  out  the  activities 
identified  in  its  approved  Five- Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five- Year 
Action  Plan:  and 

(ii)  Any  changes  to  the  Annual 
Statement  under  §  950.678(h); 

(3)  The  results  of  the  IHA's  process  for 
consulting  with  residents  on  the 
implementation  of  the  plan; 

(4)  The  current  status  of  the  IHA's 
obligations  and  expenditures,  specifying 
how  the  IHA  is  performing  with  respect 
to  its  implementation  schedules,  and  an 
explanation  of  any  necessary  revision  to 
the  planned  target  dates: 

(5)  A  summary  of  resident,  tribal,  or 
local  government  comments  received  on 
the  report;  and 

(6)  A  resolution  by  the  IHA  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  IHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD.  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office  and  to  local 
government  officials,  or  furnished  upon 
their  request. 

$950,667    HUD  r«vl«w  of  IHA  perTormance. 

(a)  HUD  determination.  At  least 
annually.  HUD  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA 
as  may  be  necessary  or  appropriate  to 
make  the  determinations  required  by 
this  paragraph,  taking  into  consideration 
all  available  evidence. 

(1)  Conformity  with  Comprehensive 
Plan.  HUD  will  determine  whether  the 
IHA  has  carried  out  its  activities  under 
this  subpart  in  a  timely  manner  and  in 
accordance  with  its  Comprehensive 
Plan. 

(i)  In  making  this  determination.  HUD 
will  review  the  IHAs  performance  to 
determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five- Year  Action  Plan.  HUD  will  also 
review  an  IHA's  progress  against  the 


implementation  schedules  for  purposes 
of  determining  whether  the  IHA  has 
carried  out  its  modernization  activities 
in  a  timely  manner; 

(ii)  HUD  will  review  an  IHA's 
performance  to  determine  whether  the 
activities  carried  out  comply  with  the 
requirements  of  the  Act.  including  the 
requirement  that  the  work  carried  out 
meets  the  modernization  and  energy 
conservation  standards  in  §950.603. 
this  part,  and  other  applicable  laws  and 
regulations. 

(2)  Continuing  capacity.  HUD  will 
determine  whether  the  IHA  has  a 
continuing  capacity  to  carry  out  its 
Comprehensive  Plan  in  a  timely 
manner.  After  the  first  full  operational 
year  of  CGP,  ClAP  experience  will  not 
be  taken  into  consideration  except  when 
the  IHA  has  not  yet  had  comparable 
experience  under  the  CGP. 

Ii)  The  primary  factors  to  be 
considered  in  arriving  at  a 
determination  that  a  recipient  has  a 
continuing  capacity  are  those  described 
in  paragraphs  (a)(1)  and  (a)(3)  of  this 
section  as  they  relate  to  carrying  out  the 
Comprehensive  Plan.  HUD  generally 
will  consider  an  IHA  to  have  a 
continuing  capacity  if  it  determines  that 
the  IHA  has. 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CIAP.  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  IHA  obligates  its  modernization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  as 
approved  by  HUD  or  as  extended  by  the 
IHA  for  reasons  outside  of  its  control; 

(B)  Adequately  inspected  the  funded 
modernization  to  assure  that  the 
physical  work  is  being  carried  out  in 
accordance  with  the  plans  and 
specifications  and  the  modernization 
and  energy  conservation  standards  (or 
in  the  case  of  an  IHA's  performance 
under  CIAP,  whether  the  IHA  has 
carried  out  the  physical  work  in 
accordance  with  the  HUD-approved 
budget  and  in  conformance  with  the 
modernization  and  energy  conservation 
standards)  and  that  any  HUD 
monitoring  findings  relating  to  the 
quality  of  the  physical  work  have  been, 
or  are  being,  resolved); 

(C)  Established  and  maintained 
internal  controls  for  its  modernization 
program  in  accordance  with  HUD 
requirements  for  financial  management 
and  accounting,  as  determined  by  the 
fiscal  audit; 

(D)  Administered  its  modernization 
contracts  in  accordance  with  a  HUD- 
approved  procurement  policy,  which 


meets  the  requirements  of  24  CFR 
85.36(a)  and  §950.160: 

(E)  Carried  out  its  activities  in 
accordance  with  its  Comprehensive 
Plan  and  HUD  reouirements;  and 

(F)  Has  satisfied,  or  made  reasonable 
progress  toward  satisfying,  the 
performance  standards  prescribed  in 
paragraph  (a)(3)  of  this  section  as  they 
relate  to  activities  under  the  CGP 
program: 

(ii)  HUD  will  give  particular  attention 
to  IHA  efforts  to  accelerate  the  progress 
of  the  program  and  to  prevent  the 
recurrence  of  past  deficiencies  or 
noncompliance  with  applicable  laws 
and  regulations. 

(3)  Reasonable  progress.  HUD  shall 
determine  whether  the  IHA  has 
satisfied,  or  has  made  reasonable 

Sirogress  towards  satisfying,  the 
ollowing  performance  standards: 
(i)  With  respect  to  the  physical 
condition  of  each  development,  whether 
the  work  items  being  carried  out  by  the 
IHA  are  in  conformity  with  the 
modernization  and  energy  conservation 
standards  in  §  950.603.  and  whether  the 
IHA  has  brought,  or  is  making 
reasonable  progress  toward  bringing,  all 
of  its  developments  to  these  standards, 
in  accordance  with  its  physical  needs 
assessment:  and 

(ii)  With  respect  to  the  management 
condition  of  the  IHA,  whether  the  IFjA 
has  achieved,  or  is  making  reasonable 
progress  in  implementing,  the  work 
items  (specified  in  its  Annual  Statement 
and  Five-Year  Action  Plan)  that  are 
designed  to  address  deficiencies 
identified  in  its  management  needs 
assessment  or  through  audits  or  HUD 
reviews;  and 

(iii)  In  determining  whether  the  IHA 
has  made  reasonable  progress,  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  IHA  obligates 
its  modernization  funds  within  two 
years  from  the  execution  of  the  ACC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  approved  by  HUD  or 
extended  by  the  IHA  for  reasons  outside 
of  its  control  in  an  implementation 
schedule.  The  IHA  shall  demonstrate  to 
HUD's  satisfaction  that  any  lack  of 
timeliness  (beyond  the  time  periods 
specified  in  this  paragraph  or  date 
specified  in  a  HUD-approved 
implementation  schedule)  has  resulted 
from  factors  beyond  the  IHA's  control. 
If  the  IHA  fails  to  obligate  formula  funds 
within  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy  which 
may  involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
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action  after  a  corrective  action  order  had 
been  issued  under  this  section  and  the 
IFLA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  correction 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA's  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal. 

(b)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  IHA  performance  and 
findings  of  any  of  the  deficiencies  in 
paragraph  (d)  of  this  section,  HUD  may 
issue  to  the  IHA  a  notice  of  deficiency 
stating  the  specific  program 
requirements  that  the  IHA  has  violated 
and  requesting  the  IHA  to  take  any  of 
the  actions  in  paragraph  (e)  of  this 
section. 

(c)  Corrective  action  order.  (1)  Based 
on  HUD  reviews  of  IHA  performance 
and  findings  of  any  of  the  deficiencies 
in  paragraph  (d)  of  this  section.  HUD 
may  issue  to  the  IHA  a  corrective  action 
order,  whether  or  not  a  notice  of 
deficiency  has  previously  been  issued  in 
regard  to  the  specific  deficiency  on 
which  the  corrective  action  order  is 
based.  HUD  may  order  corrective  action 
at  any  time  by  notifying  the  IHA  of  the 
specific  program  requirements  that  the 
IHA  has  violated,  and  specifying  that 
any  of  the  corrective  actions  listed  in 
paragraph  (e)  of  this  section  shall  be 
taken.  HUD  shall  design  corrective 
action  to  prevent  a  continuation  of  the 
deficiency,  mitigate  any  adverse  effects 
of  the  deficiency  to  the  extent  possible, 
or  prevent  a  recurrence  of  the  same  or 
similar  deficiencies. 

(2)  Before  ordering  corrective  action, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  consult  vdth  HUD 
regarding  the  proposed  action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
grant  agreement. 

(4)  IfHUD  orders  corrective  action  by 
an  IHA  in  accordance  with  this  section, 
the  IHA's  Board  of  Commissioners  shall 
notif>-  affected  residents  of  HUD's 
determination,  the  bases  for  the 
determination,  the  conditioning 
requirements  imposed  under  this 
paragraph  (c),  and  the  consequences  to 
the  IHA  if  it  fails  to  comply  with  HUD's 
requirements. 

(d)  Basis  for  corrective  action.  HUD 
may  order  an  IHA  to  take  corrective 
action  only  if  HUD  determines: 

(1)  The  IHA  has  not  submitted  a 
performance  and  evaluation  report,  in 
accordance  with  §  950.684; 

(2)  The  IHA  has  not  carried  out  its 
activities  under  the  CGP  program  in  a 


timely  manner  and  in  accordance  with 
its  Comprehensive  Plan  or  HUD  ' 
requirements,  as  described  in  paragraph 
(a)(1)  of  this  section; 

(3)  The  IHA  does  not  have  a 
continuing  capacity  to  carry  out  its 
Comprehensive  Plan  in  a  timely  manner 
or  in  accordance  with  its 
Comprehensive  Plan  or  HUD 
requirements,  as  described  in  paragraph 
(a)(2)  of  this  section; 

(4)  The  IHA  has  not  satisfied,  or  has 
not  made  reasonable  progress  towards 
satisfying,  the  performance  standards 
specified  in  paragraph  (a)(3)  of  this 
section; 

(5)  An  audit  conducted  in  accordance 
with  24  CFR  part  44  and  §  950.120.  or 
pursuant  to  other  HUD  reviews 
(including  monitoring  findings)  reveals 
deficiencies  that  HUD  reasonably 
believes  require  corrective  action; 

(6)  The  IHA  has  failed  to  repay  HUD 
for  amounts  awarded  under  the  CGP 
program  that  were  improperly 
expended;  or 

(7)  The  IHA  has  been  determined  to 
be  high  risk,  in  accordance  with 
§950.135. 

(e)  Types  of  corrective  action.  HUD 
may  direct  an  IHA  to  take  one  or  more 
of  the  following  corrective  actions: 

(1)  Submit  additional  information: 
(i)  Concerning  the  IHA's 

administrative,  plaiming,  budgeting, 
accounting,  management,  and 
evaluation  functions,  to  determine  the 
cause  for  an  IHA  not  meeting  the 
standards  in  paragraphs  (a)(1).  (2).  or  (3) 
of  this  section; 

(ii)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(iii)  Documenting  that  IHA  activities 
were  not  inconsistent  with  the  IHA's 
annual  statement  or  other  applicable 
laws,  regulations,  or  program 
requirements;  and 

(iv)  Demonstrating  that  the  IHA  has  a 
continuing  capacity  to  carry  out  the 
Comprehensive  Plan  in  a  timely 
manner; 

(2)  Submit  detailed  schedules  for 
completing  the  work  identified  in  its 
Annual  Statements  and  report 
periodically  on  its  progress  on  meeting 
the  schedules: 

(3)  Notwithstanding  24  CFR  85.36(g). 
submit  to  HUD  the  foUowdng  documents 
for  prior  approval,  which  may  include, 
but  are  not  limited  to: 

(i)  Proposed  agreement  with  the 
architect/engineer  (prior  to  execution); 

(ii)  Complete  construction  and  bid 
documents  (prior  to  soUciting  bids); 

(iii)  Proposed  award  of  contracts, 
including  construction  and  equipment 
contracts  and  management  contracts;  or 

(iv)  Proposed  contract  modifications 
prior  to  issuance,  including 


modifications  to  construction  and 
equipment  contracts,  and  management 
contracts. 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan.  Five-Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 

(5)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan.  Five-Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 

(6)  Reimburse,  from  non-HUD 
sources,  one  or  more  program  accounts 
for  any  amounts  improperly  expended; 

(7)  Take  such  other  corrective  actions 
HUD  determines  appropriate  to  correct 
IHA  deficiencies: 

(8)  Submit  to  an  alternative 
management  strategy  which  may 

.  involve  third-party  oversight  or 
administration  of  the  modernization 
function  (see  §  950.669(d)):  and 

(9)  Take  such  other  corrective  actions 
HUD  determines  appropriate  to  correct 
IHA  deficiencies. 

(0  Failure  to  take  corrective  action.  In 
cases  in  which  HUD  has  ordered 
corrective  action  and  the  IHA  has  failed 
to  take  the  required  actions  within  a 
reasonable  time,  as  specified  by  HUD. 
HUD  may  take  one  or  more  of  the 
following  steps: 

(1)  Withhold  some  or  all  of  the  IHA's 
grant; 

(2)  Declare  a  breach  of  the  ACC  grant 
amendment  writh  respect  to  some  or  all 
of  the  IHA's  functions;  or 

(3)  Any  other  sanction  authorized  by 
law  or  regulation. 

(g)  Reallocation  of  funds  that  have 
been  withheld.  IfHUD  has  withheld  for 
a  prescribed  period  of  time  some  or  all 
of  an  IHA's  annual  grant,  HUD  may 
reallocate  such  amounts  to  other  IHAs/ 
PHAs  under  the  CGP  program,  subject  to 
approval  in  appropriations  acts.  The 
reallocation  shall  be  made  to  IHAs  that 
HUD  has  determined  to  be 
administratively  capable  under 
§  950.135.  and  to  PHAs  under  the  CGP 
program  that  are  not  designated  as 
either  troubled  or  mod  troubled  under 
the  PHMAP  at  24  CFR  part  901,  based 
upon  the  relative  needs  of  these  IHAs 
and  PHAs.  as  determined  under  the 
formula  at  §950.601. 

(h)  Right  to  appeal.  Before 
v\ithholding  some  or  all  of  the  IHA's 
annual  grant,  declaring  a  breach  of  the 
ACC  grant  amendment,  or  reallocating 
funds  that  have  been  withheld,  HUD 
will  notify  the  IHA  and  give  it  an 
opportunity,  within  a  prescribed  period 
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of  time,  to  present  to  ON  AP 
Headquarters,  in  writing,  any  arguments 
or  additional  facts  and  data  concerning 
tiie  proposed  action. 

(ij  Notification  of  residents.  The  IHA's 
Board  of  Commissioners  shall  notify 
affected  residents  of  HUD's  final 
determination  to  withhold  funds, 
declare  a  breach  of  the  ACC  grant 
amendment,  or  reallocate  funds,  as  well 
as  the  basis  for,  and  the  consequences 
resulting  from,  such  a  determination. 

(j)  Recapture.  In  addition,  HUD  may 
recapture  for  good  cause  any  grant 
amounts  previously  provided  to  an  IHA, 
based  upon  a  determination  that  the 
IHA  has  failed  to  comply  with  the 
requirements  of  the  CGP  program. 
Before  recapturing  any  grant  amounts, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  appeal  in  accordance 
with  §950.6a7(h).  Any  reallocation  of 
recaptured  amoimts  will  be  in 
accordance  with  §  950.687(g).  The  IHA's 
board  of  Commissioners  shall  notify 
affected  residents  of  HUD's  Gnal 
determination  to  recapture  any  funds. 

Subpart  J — Operating  Subsidy 

9  950.701    Purpose  and  applicability. 

(a)  Implementation  of  section  9(a). 
(1)  The  purpose  of  this  subpart  is  to 
establish  standards  and  policies  for  the 
distribution  of  operating  subsidy  in 
accordance  with  section  9(a)  of  the 
United  States  Housing  Act  of  1937  (42 
*     U.S.C.  1437g(a)).  Section  9(a)  authorizes 
the  Secretary  of  Housing  and  Urt>an 
Development  (HUD)  to  make  annual 
contributions  for  the  operation  of  IHA- 
owned  rental  housing  (operating 
subsidy). 

(2)  Tnis  subpart  establishes  standards 
for  the  cost  of  providing  comparable 
services  as  determined  in  accordance 
with  a  formula  representing  the 
operations  of  a  prototype  well-managed 
project,  taking  into  accoimt  the 
character  and  location  of  the  project  and 
the  characteristics  of  the  families 
served.  These  standards,  policies,  and 
procedures  are  called  the  Performance 
Funding  System  (PFS),  as  described  in 
this  subpart  J.  The  provisions  of  PFS  are 
intended  to  recognize  amd  give  an 
incentive  for  efficient  and  economical 
management  and  to  avoid  the 
expenditure  of  federal  funds  to 
compensate  for  excessive  costs 
attributable  to  poor  or  inefficient 
management.  PFS  is  intended  to  provide 
the  incentive  and  financial  discipline 
for  excessively  high-cost  IHAs  to 
improve  their  management  efficiency. 

(o)  Applicability.  This  subpart  is 
applicable  to  all  IHA-owned  rental  units 
under  Annual  Contributions  Contracts. 
This  subpart  J  is  not  applicable  to  the 


Section  23  Leased  Housing  Program,  the 
Section  23  Housing  Assistance 
Payments  P>rogram,  the  Section  8 
Housing  Assistance  Payments  Program, 
the  Mutual-Hel^  Program,  or  the 
Turnkey  III  Homeownership 
Opportunity  Program.  Provisions 
regarding  an  operating  subsidy  for  the 
homeownership  programs  are  found  in 
the  applicable  subpart  of  this  rule 
(subpart  E  of  this  part  for  Mutual  Help, 
and  subpart  G  of  this  part  for  Turnkey 
III). 

§  950.705    Determination  of  amount  of 
operating  sut>sidy  under  PFS. 

The  amount  of  operating  subsidy  for 
which  each  IHA  is  eligible  shall  be 
determined  as  follows:  The  projected 
operating  income  level  is  subtracted 
from  the  total  expense  level  (Allowable 
Expense  Level  plus  Utilities  Expense 
Level).  These  amounts  are  per-unit  per- 
month  dollar  amounts,  and  shall  be 
multiplied  by  the  Unit  Months 
Available.  Transttion  funding,  if 
applicable,  and  other  costs  as  specified 
in  paragraphs  (b)  through  (e)  of 
§  950.720  are  then  added  to  this  total  in 
order  to  determine  the  total  amount  of 
operating  subsidy  for  the  requested 
budget  year,  exclusive  of  consideration 
of  the  cost  of  an  independent  audit.  As 
an  independent  operating  subsidy 
eligibility  factor,  an  IHA  may  receive 
operating  subsidy  in  an  amount, 
approved  by  HUD,  equal  to  the  actual  or 
estimated  cost  of  the  independent  audit 
to  be  prorated  to  operations  of  the  IHA- 
owned  rental  housing  (under 
§  950.720(a)).  (See  §950.730  regarding 
adjustments.) 

S  950.710    Computation  of  Allowable 
Expense  Level. 

The  IHA  shall  compute  its  Allowable 
Expense  Level  (AEL)  using  forms 
prescribed  by  HUD,  as  follows:  . 

(a)  Computation  of  Base  Year  Expense 
Level.  The  Base  Year  Expense  Level 
includes  payments  in  heu  of  taxes 
(PILOT)  required  by  a  Cooperation 
Agreement,  even  if  PILOT  is  not 
included  in  the  approved  operating 
budget  for  the  base  year  because  of  a 
waiver  of  the  requirements  by  the  local 
taxing  jurisdiction(s).  The  Base  Year 
Expense  Level  includes  all  other 
operating  expenditures  as  reflected  in 
the  IHA's  operating  budget  for  the  base 
year  approved  by  HUD  except  the 
following: 

(1)  Utilities  expense; 

(2)  Cost  of  an  independent  audit; 

(3)  Adjustments  applicable  to  budget 
years  before  the  base  year: 

(4)  Expenditures  supported  by 
supplemental  subsidy  payments 


applicable  to  budget  years  before  the 
base  year; 

(5)  All  other  expenditures  that  are  not 
normal  fiscal  year  expenditures  as  to 
amount  or  as  to  the  purf>ose  for  which 
expended; and 

(6)  Expenditures  that  were  funded 
from  a  nonrecurring  source  of  income. 

(b)  Adjustment.  In  compliance  with 
the  six  exclusions  set  forth  in  paragraph 
(a)  of  this  section,  the  IHA  shall  adjust 
the  AEL  by  excluding  any  of  these  items 
from  the  Base  Year  Expense  Level,  if 
this  has  not  already  been  accomplished. 
If  such  adjustment  is  made  in  the 
second  or  some  later  fiscal  year  of  the 
PFS.  the  AEL  shall  be  adjusted  in  the 
year  in  which  the  adjustment  is  made, 
but  the  adjustment  shall  not  be  applied 
retroactively.  If  the  IHA  does  not  make 
these  adjustments,  the  HUD  Area  ONAP 
shall  compute  the  adjustments. 

(c)  Computation  of  "Formula  Expense 
Level."  The  IHA  shall  compute  its 
Formula  Expense  Level  (FEL)  in 
accordance  with  a  HUD-prescribed 
formula  that  estimates  the  cost  of 
operating  an  average  unit  in  a  particular 
IHA's  inventory.  The  formula  takes  into 
account  such  data  as  the  number  of  two 
or  more  bedroom  units,  ratio  of  two  or 
more  bedroom  units  in  high-rise  family 
projects,  ratio  of  units  with  three  or 
more  bedrooms,  local  government  wage 
rates,  and  number  of  pre-1940  rental 
units  occupied  by  poor  households.  It 
uses  weights  and  a  local  inflation  factor 
assigned  each  year  to  derive  a  Formula 
Expense  Level  for  the  current  year  and 
the  requested  budget  year.  The  weights 
of  the  formula  and  the  formula  are 
subject  to  updating  by  HUD. 

(d)  Computation  of  Allowable 
Expense  Level.  The  IHA  shall  compute 
its  Allowable  Expense  Level  as  follows: 

(1)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  if  Base  Year 
Expense  Level  does  not  exceed  the  top 
of  the  range.  The  top  of  the  range  is 
defined  as:  FEL  plus  $10.31  for  fiscal 
years  starting  before  April  1, 1992,  and 
FEL  multiplied  by  1.15  for  fiscal  years 
starting  on  or  after  April  1,  1992.  Every 
IHA  whose  Base  Year  Expense  Level  is 
less  than  the  top  limit  of  the  range  shall 
compute  its  AEX  for  the  first  budget  year 
under  PFS  by  adding  the  following  to  its 
Base  Year  Expense  Level  (before 
adjustment  under  §  950.730); 

(i)  Any  increase  approved  by  HUD  in 
accordance  with  §  950.730(a); 

(ii)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  base 
year  and  the  Formula  Expense  Level  for 
the  first  budget  year  under  PFS;  and 

(iii)  The  sum  of  the  Base  Year 
Expense  Level  cmd  any  amounts 
described  in  paragraphs  (d)(l)(i)  and  (ii) 


of  this  section  multiplied  by  the  local 
inflation  factor. 

(2)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  if  Base  Year 
Expense  Level  exceeds  the  top  of  the 
range.  The  top  of  the  range  is  defined 
as:  FEL  plus  $10.31  for  fiscal  yeare 
starting  before  April  1. 1992,  and  FEL 
multiplied  by  1.15  for  fiscal  years 
starting  on  or  after  April  1. 1992.  Every 
IHA  whose  Base  Year  Expense  Level 
exceeds  the  top  of  the  range  shall 
compute  its  AEL  for  the  first  budget  year 
under  PFS  by  adding  the  following  to 
the  top  of  the  range  (not  to  its  Base  Year 
Expense  Level,  as  in  paragraph  (d)(1)  of 
this  section): 

(i)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  base 
year  and  the  Formula  Expense  Level  or 
the  first  budget  year  under  PFS; 

(ii)  The  sum  of  the  figiue  equal  to  the 
top  of  the  range  and  the  increase 
(decrease)  described  in  paragraph 
(d)(2)(i)  of  this  section,  multiplied  by 
the  local  inflation  factor.  (If  the  Base 
Year  Expense  Level  is  above  the 
allowable  expense  level,  computed  as 
provided  in  paragraph  (d)  of  this 
section,  the  IHA  may  be  eligible  for 
transition  funding  under  §  950.735.) 

(3)  Allowable  Expense  Level  for  first 
bu  dget  year  under  PFS  for  a  new  project. 
A  new  project  of  a  new  IHA  or  a  new 
project  of  an  existing  IHA  that  the  IHA 
decides  to  place  under  a  separate  ACC, 
which  did  not  have  a  sufficient  number 
of  xmits  available  for  occupancy  in  the 
base  year  to  have  a  level  of  operations 
representative  of  a  full  fiscal  year  of 
operation  is  considered  to  be  a  "new 
project."  The  AEL  for  the  first  budget 
year  under  PFS  for  a  "new  project"  will 
be  based  on  the  AEL  for  a  comparable 
project,  as  determined  by  the  HUD  Area 
ONAP.  The  IHA  may  suggest  a  project 
or  projects  it  believes  to  be  comparable. 

(4)  Allowable  Expense  Level  for 
budget  years  after  the  first  budget  year 
under  PFS  that  begins  on  or  after  April 
1,  1986  and  before  April  1,  1992.  For 
each  budget  year  after  the  first  budget 
year  under  PFS  that  begin  on  or  after 
April  1. 1986  and  before  April  1,  1992, 
the  AEL  shall  be  computed  as  follows: 

(i)  The  Allowable  Expense  Level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  §  950.720(c); 

(ii)  The  AEL  for  the  current  budget 
year  also  shall  be  increased  (or 
decreased)  by  either: 

(A)  If  the  IHA  has  not  experienced  a 
change  in  the  number  of  its  units  in 
excess  of  5  percent  or  1,000  units, 
whichever  is  less,  since  the  last 
adjustment  to  the  AEL  beised  on 
paragraph  (d)(4)(ii)(B)  of  this  section, 
the  AEL  shall  be  increased  by  one-half 
of  one  percent  (.5  percent);  or 


(B)  If  the  IHA  has  experienced  a 
change  in  the  nvimber  of  units  in  excess 
of  5  percent  or  1,000  units,  whichever 
is  less,  since  the  last  adjustment  to  the 
AEL  based  on  this  paragraph  (d)(4)(ii)(B) 
of  this  section,  it  shall  use  the  increase 
(decrease)  between  the  Formula 
Expense  Level  for  the  current  budget 
year  and  the  Formula  Expense  Level  for 
the  requested  budget  year.  The  IHA 
characteristics  that  shall  be  used  to 
compute  the  Formula  Expense  Level  for 
the  current  budget  year  shall  be  the 
same  as  those  that  were  used  for  the 
requested  budget  year  when  the  last 
adjustment  to  the  AEL  was  made  based 
on  this  paragraph  (d)(4)(ii)(B)  of  this 
section,  except  that  the  number  of 
interim  years  in  which  the  .5  percent 
adjustment  was  made  under  paragraph 
(d)(4)(ii)(A)  of  this  section  shall  be 
added  to  the  average  age  that  was  used 
for  the  last  adjustment;  and 

(iii)  The  amount  computed  in 
accordance  with  paragraphs  (d)(4)(i)  and 
(ii)  of  this  section  shall  be  multiplied  by 
the  local  inflation  factor. 

Example: 

FY  1987.  Assume  that:  (1)  The  IHA  has 
experienced  no  change  in  the  number  of  its 
units: 

(2)  The  AEL  for  the  IHA's  FY  1986  is 
S64.00;  and 

(3)  The  applicable  local  inflation  factor  is 

6  percent  (expressed  as  1.06).  The  AEL  for  FY 
1987  is  S68.18.  computed  as  follows: 


1.  Allowal)le  Expense  Level  for  FY 

1986  S64.00 

2.  Delta:  Increase  (or  Decrease)  in 
Formula  Expense  Level  (S64.00  x 

.5  percent)  32 

3.  Sum  (line  1  plus  line  2)  64.32 

4.  Local  Inflation  Factor 106 

5.  Allowat)le  Expense  Level  for  FY 

1987  (line  3  multiplied  by  line  4)  ...       68.18 

FY  1968.  Assume  that  the  IHA  has 
deprogrammed  (e.g.,  demolished  or  sold^a 
project  that  represents  seven  percent  of  its 
units,  and  that  the  last  time  an  adjustment  to 
the  AEL  was  made  based  on  paragraph 
(d)(4)(ii)(B)  of  this  section  was  in  its  FY  1985, 
at  which  time  the  IHA  had  the  following 
characteristics  for  its  requested  budget  year 
average  age  of  10  years,  average  project 
height  of  5  stories,  and  average  unit  size  of 
4  bedrooms.  The  Formula  Expense  Level  for 
the  current  budget  year  is  calculated  using  12 
years  (10  years  plus  two  years  in  which  the 
standard  .5  percent  adjustment  was  used),  5 
stories,  and  4  bedrooms. 

Also  assume  that  Formula  Expense  I^vel 
calculated  based  on  these  characteristics  is 
$70.00  and  that  the  IHA  average 
characteristics  for  the  requested  budget  year 
are  now  an  average  age  of  8  years,  average 
project  height  of  4  stories  and  average  unit 
size  of  2  bedrooms,  resulting  in  a  Formula 


Expense  Level  for  the  requested  budget  year 
of  S68.00.  The  Formula  Exp>ense  Level  for  the 
requested  budget  year,  therefore,  decreases 
by  $2.00.  Assuming  that  the  local  inflation 
foctor  is  4.5  percent  (expressed  as  1.045],  the 
AEL  for  FY  1988  is  $69.16.  computed  as 
follows: 


1.  Allowatile  Exper^e  Level  for  FY 

1987  S68.18 

2.  Delta  (or  Decrease)  in  Formula 
Expense  Level (2.00) 

3.  Sum  (lirw  1  plus  line  2)  66.18 

4.  Local  Inflation  Factor 1.045 

5.  Allowable  Expense  Level  for  FY 

1988  (line  3  multiplied  t)y  line  4)  ...       69.16 

It  should  be  noted  that  the  Delta  in  line  2 
of  the  example  reflects  the  application  of  the 
formula  weights,  constant,  and  local  inflation 
factor  for  the  requested  budget  year  applied 
first  to  the  IHA  characteristics  for  the  current 
budget  year  and  then  to  the  IHA 
characteristics  for  the  requested  budget  year, 
to  determine  the  respective  Formula  Expense 
Levels.  The  local  inflation  factor  showTi  on 
line  4  of  the  example  is  the  same  one  used 
in  determining  the  Formula  Expense  levels. 

(5)  Allowable  Expense  Level  for 
budget  years  after  the  first  budget  year 
under  PFS  that  begins  on  or  after  April 
1 ,  1 992.  For  each  budget  year  after  the 
first  budget  year  under  PFS  that  begins 
on  or  after  April  1, 1992.  the  AEL  shall 
be  computed  as  follows: 

(i)  The  Allowable  Expense  Level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  §  950.720(c); 

(ii)  The  AEL  for  the  Current  Budget 
Year  also  shall  be  adjusted  as  follows: 

(A)  Increased  by  one-half  of  one 
percent  (.5  percent);  and 

(B)  If  the  IHA  has  experienced  a 
change  in  the  number  of  units  in  excess 
of  5  percent  or  1.000  units,  whichever 
is  less,  since  the  last  adjustment  to  the 
AEL  based  on  this  paragraph  {d)(5)(ii)(B) 
of  this  section,  it  shall  use  the  increase 
(decrease)  between  the  Formula 
Expense  Level  for  the  Current  Budget 
Year  and  the  Formula  Expense  Level  for 
the  Requested  Budget  Year.  The  IHA's 
characteristics  that  shall  be  used  to 
compute  the  Formula  Expense  Level  for 
the  Current  Budget  Year  shall  be  the 
same  as  those  that  applied  to  the 
Requested  Budget  Year  when  the  last 
adjustment  to  the  AEL  was  made  based 
on  this  paragraph  (d)(5)(ii)(B)  of  this 
section,  except  that  the  number  of 
interim  years  in  which  the  .5  percent 
adjustment  was  made  under  paragraph 
(d)(5)(ii)(A)  of  this  section  shall  be 
added  to  the  average  age  that  was  used 
for  the  last  adjustment. 

(iii)  The  amount  computed  in 
accordemce  with  paragraphs  (d)(5)(i)  and 
(ii)  of  this  section  shall  be  multiplied  by 
the  Local  Inflation  Factor. 
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(6)  Adjustment  of  Allowable  Expense 
Level  for  budget  yean  after  the  first 
budget  year  under  PFS.  HUD  may  adjust 
the  AEL  of  budget  years  after  the  first 
year  under  PFS  under  the  provisions  of 
§§  950.710(b)  or  950.720(c). 

§95a715    Computation  of  UtilltiM  Expense 
Level. 

(a)  General.  In  recoenition  of  the  rapid 
rises  that  occur  in  utilities  costs,  the 
wide  diversity  among  IHAs  as  to  types 
of  utilities  services  used,  the  manner  in 
which  utiUties  payments  are  allocated 
between  IHAs  and  tenants,  and  the  fact 
that  utilities  rates  charged  by  suppliers 
are  beyond  the  control  of  the  IHA.  the 
PFS  treats  utilities  expenses  separately 
from  other  IHA  expenses.  Utilities 
expenses  are,  therefore,  excluded  from 
the  IHA's  Allowable  Expense  Level,  and 
the  PFS  provides  for  computation  of  the 
amount  of  operating  subsidy  for  utilities 
costs  based  upon  a  calculated  utilities 
expense  of  each  IHA.  Accordingly,  the 
IHA's  Utilities  Expense  Level  for  the 
requested  budget  year  shall  be 
computed  by  multiplying  the  Allowable 
Utilities  Consumption  Level  (AUCL) 
per-unit  per-month  for  each  utility, 
determined  as  provided  in  paragraph  (c) 
of  this  section,  by  the  projected  utility 
rate  determined  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Utilities  rates.  (1)  The  currently 
applicable  rates,  with  consideration  of 
adjustments  and  pass-throughs,  in  effect 
at  the  time  the  operating  budget  is 
submitted  to  HUD  will  be  used  as  the 
utilities  rates  for  the  requested  budget 
year,  except  that  when  the  appropriate 
utihty  commission  has,  before  the  date 
of  submission  of  the  operating  budget  to 
HUD,  approved  and  published  rate 
changes  to  be  applicable  during  the 
requested  budget  year,  the  future 
approved  rates  may  be  used  as  the 
utilities  rates  for  the  entire  requested 
budget  year. 

(2)  If  an  IHA  takes  action,  such  as  a 
well-head  purchase  of  natural  gas,  or 
administrative  appeals  or  legal  action 
beyond  normal  public  participation  in 
rate- making  proceedings  to  reduce  the 
rate  it  pays  for  utilities  (including  water, 
fuel  oil,  electnci'v,  and  gas),  then  the 
IHA  will  be  pematted  to  retain  one-half 
of  the  cost  savings  during  the  first  12 
months  attributable  to  its  actions  Upon 
determination  that  the  action  was  cost- 
effective  in  the  first  year,  the  IHA  may 
be  permitted  to  retain  one-half  the 
annual  cost  savings  for  an  additional 
period  not  to  exceed  six  years,  if  the 
actions  continue  to  be  cost-effective.  See 
also  paragraph  (f)  of  this  section  and 
§  950.730(c). 

(c)  Computation  of  "Allowable 
Utilities  Consumption  Level."  The 


Allowable  Utilities  Consumption  Level 
(AUCL)  used  to  compute  the  Utilities 
Expense  Level  of  an  IHA  for  the 
requested  budget  year  generally  will  be 
based  upon  the  availability  of 
consumption  data.  For  project  utilities 
for  which  consumption  data  are 
available  for  the  entire  rolling  base 
period,  the  computation  will  be  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  If  data  are  not  available  for  the 
entire  period,  the  computation  will  be 
in  accordance  with  paragraph  (c)(2)  of 
this  section,  unless  the  project  is  a  new 
project,  in  which  case  the  computation 
will  be  in  accordance  with  paragraph 
(c)(3)  of  this  section.  For  ^  project  for 
which  the  IHA  has  taken  special  energy 
conservation  measures  that  qualify  for 
s]}ecial  treatment  in  accordance  with 
paragraph  (0(1)  of  this  section,  the 
computation  of  the  AUCL  may  be  made 
in  accordance  with  paragraph  (c)(4)  of 
this  section.  The  AUCL  for  all  of  an 
IHA's  projects  is  the  sum  of  the  amounts 
determined  using  all  of  the  paragraphs 
in  this  paragraph  (c),  as  appropriate. 

(1)  Rolling  Base  Period  System.  For 
project  utilities  with  consiunption  data 
for  the  entire  rolling  base  period,  the 
AUCL  is  the  average  amount  consumed 
per  unit  per  month  during  the  rolling 
base  f)eriod,  adjusted  in  accordance 
with  paragraph  (d)  of  this  section.  The 
IHA  shall  determine  the  average  amount 
of  each  of  the  utilities  consumed  during 
the  rolling  base  period  (i.e.,  the  36- 
month  period  ending  12  months  prior  to 
the  first  day  of  the  requested  budget 
year). 

(i)  IHA  fiscal  years  affected.  The 
rolling  base  period  shall  be  used  to 
compute  the  AUCL  submitted  with  the 
operating  budgets,  (ii)  An  example  of  a 
rolling  base  is  as  follows: 


IHA  fiscal  year  (af- 
fected fiscal  year) 

Rolling  base  period 

Begins 

Beginning 

Ending 

Ends 

1-1-92  ... 
1-1-93  ... 

12-31-92 
(1st 
year). 

12-31-93 
(2nd 
year). 

1-1-88 
1-1-89 

12-31-90 
12-31-91 

(2)  Ahernative  method  if  data  is  not 
available  for  the  entire  rolling  base 
period: 

(i)  If  the  IHA  has  not  maintained  or 
cannot  recaptiue  consumption  data 
regarding  a  particular  utility  from  its 
records  for  the  whole  rolling  base  period 
mentioned  in  paragraph  (c)(1)  of  this 
section,  it  shall  submit  consumption 
data  for  that  utility  for  the  last  24 
months  of  its  rolling  base  period  to  the 
HUD  Area  ONAP  for  approval.  If  this  is 


not  possible,  it  shall  submit 
consumption  data  for  the  last  12  months 
of  its  rolling  base  period.  The  IHA  also 
shall  submit  a  written  explanation  of  the 
reasons  that  data  for  the  whole  rolling 
base  period  is  unavailable. 

(ii)  In  those  cases  when  an  IHA  has 
not  maintained  or  cannot  recapture 
consumption  data  for  a  utility  for  the 
entire  rolling  base  period,  comparable 
consiunption  for  the  greatest  of  either 
36,  24,  or  12  months,  as  needed,  shall 
be  used  for  the  utihty  for  which  the  data 
is  lacking.  The  comparable  consumption 
shall  be  estimated  biased  upon  the 
consiunption  experienced  during  the 
rolling  base  period  of  comparable 
project(s)  with  comparable  utility 
delivery  systems  and  occupancy^  The 
use  of  actual  and  comparable 
consumption  by  each  IHA.  other  than 
those  IHAs  defined  as  new  projects  in 
paragraph  (c)(3)  of  this  section,  will  be 
determined  by  the  availability  of 
complete  data  for  the  entire  36-month 
rolling  base  period.  Appropriate  utility 
consumption  records,  satisfactory  to 
HUD.  shall  be  developed  and 
maintained  by  all  IHAs  so  that  a  36- 
month  rolling  average  utility 
consumption  per  unit  per  month  under 
paragraph  (c)(1)  of  this  section  can  be 
determined. 

(iii)  If  an  IHA  caiuot  develop  the 
consiunption  data  for  the  rolling  base 
period  or  for  12  or  24  months  of  the 
rolling  base  period,  either  from  its  own 
project(s)  data,  or  by  using  comparable 
consumption  data  the  actual  per-unit 
per-month  utility  expenses  stated  in 
paragraph  (d)  of  this  section  shall  be 
used  as  the  Utilities  Expense  Level. 

(3)  Computation  of  Allowable  Utilities 
Consumption  Levels  for  New  Projects,  (i) 
A  new  project,  for  the  purpose  of 
establishing  the  rolling  base  period  and 
the  Utilities  Expense  Level,  is  defined  as 
either: 

(A)  A  project  that  had  not  been  in 
operation  during  at  least  12  months  of 
the  rolling  base  period,  or  a  project  that 
enters  management  after  the  rolling  base 
period  and  before  the  end  of  the 
reouested  budget  year;  or 

(B)  A  project  that  during  or  after  the 
rolling  base  period,  has  experienced 
conversion  from  one  energy  source  to 
another,  intemiptible  service, 
deprogrammed  units,  a  switch  from 
tenant-purchased  to  IHA-supplied 
utilities,  or  a  switch  from  IHA-supplied 
to  tenant-piuxhased  utilities. 

(ii)  The  actual  consumption  for  new 
projects  shall  be  determined  so  as  not  to 
distort  the  rolling  base  period  in 
accordance  with  a  method  prescribed  by 
HUD. 

(4)  Freezing  the  Allowable  Utilities 
Consumption  Level  (AUCL).  (i) 


Notwithstanding  the  provisions  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  if  an  IHA  undertakes  energy 
conservation  measures  that  are 
approved  by  HUD  under  paragraph  (0  of 
this  section,  the  AUCL  for  the  project 
and  the  utilities  involved  may  be  frozen 
during  the  contract  period.  Before  the 
AUCL  is  frozen,  it  shall  be  adjusted  to 
reflect  any  energy  savings  resulting  from 
the  use  of  any  HUD  funding.  The  AUCL 
is  then  frozen  at  the  level  calculated  for 
the  year  during  which  the  conservation 
measures  initially  will  be  implemented, 
as  determined  in  accordance  with 
paragraph  (g)  of  this  section. 

(ii)  If  the  AUCL  is  frozen  during  the 
contract  period,  the  armual  three  year 
rolling  base  procedures  for  computing 
the  AUCL  shall  be  reactivated  after  the 
IHA  satisfies  the  conditions  of  the 
contract.  The  three  years  of 
consumption  data  to  be  used  in 
calculating  the  AUCL  after  the  end  of 
the  contract  period  will  be  as  follows: 

(A)  First  year:  The  energy 
consumption  during  the  year  before  the 
year  in  which  the  contract  ended  and 
the  energy  consumption  for  each  of  the 
two  years  before  installation  of  the 
energy  conservation  improvements; 

{Bj  Second  year:  The  energy 
consumption  during  the  year  the 
contract  ended,  energy  consumption 
during  the  year  before  the  contract 
ended,  and  energy  consumption  during 
the  year  before  installation  of  the  energy 
conservation  improvements; 

(C)  Third  year:  The  energy 
consumption  during  the  year  after  the 
contract  ended,  energy  consumption 
during  the  year  the  contract  ended,  and 
energy  consumption  during  the  year 
before  the  contract  ended. 

(d)  Utilities  Expense  Level  when 
consumption  data  for  the  full  rolling 
bqse  peiind  is  unavailable.  If  an  IHA 
does  not  obtain  the  consumption  data 
for  the  entire  rolling  base  period,  or  for 
1 2  or  24  months  of  the  rolling  base 
period,  either  for  its  own  project(s)  or  by 
using  comparable  consumption  data  as 
required  in  paragraph  (c)(2)  of  this 
section,  it  shall  request  HUD  Area 
ONAP  approval  to  use  actual  per-unit 
per-month  utility  expenses.  These 
expenses  shall  exclude  utilities  labor 
and  other  utilities  expenses.  The  actual 
per-unit  per-month  utility  expenses 
shall  be  taken  from  the  year-end 
statement  of  operating  receipts  and 
expenditures  Form  HLn3-52599  (Office 
of  Management  and  Budget  approval 
number  2577-0067),  prepared  for  the 
IH.A  fiscal  year  that  ended  12  months 
before  the  beginning  of  the  IHA 
requested  budget  year  (e.g.,  for  an  IHA 
fiscal  year  beginning  January  1, 1983, 
the  IHA  would  use  data  from  the  fiscal 


year  ended  December  31, 1981). 
Subsequent  adjustments  will  not  be 
approved  for  a  budget  year  for  which 
the  utility  expense  level  is  established 
based  upon  actual  per-unit  per-month 
utility  expenses. 

(e)  Adjustments.  IHAs  shall  request 
adjustments  of  utilities  expense  levels 
in  accordance  with  §95Q.730(c),  which 
requires  an  adjustment  based  upon  a 
comparison  of  actual  experience  and 
estimates  of  consumption  and  of  utility 
rates. 

(0  Incentives  for  energy  conservation 
improvements.  If  an  IHA  undertakes 
energy  conservation  measures 
(including  measures  to  save  water,  fuel 
oil.  electricity  ,  and  gas)  that  are 
financed  by  an  entity  other  than  the 
Secretary,  such  as  physical 
improvements  financed  by  a  loan  from 
a  utility  or  governmental  entity, 
management  of  costs  under  a 
performance  contract,  or  a  shared 
savings  agreement  with  a  private  energy 
service  company,  the  IHA  may  quaUfy 
for  one  of  two  possible  incentives  under 
this  part.  For  an  IHA  to  qualify  for  these 
incentives,  it  shall  obtain  HUD 
approval.  Approval  will  be  based  upon 
a  determination  that  payments  under   - 
the  contract  can  be  funded  from  the 
reasonably  anticipated  energy  cost 
savings,  and  the  contract  period  does 
not  exceed  1 2  years. 

(1)  If  the  contract  allows  the  IHA's 
payments  to  be  dependent  on  the  cost 
savings  it  realizes,  the  IHA  shall  use  at 
least  50  percent  of  the  cost  savings  to 
pay  the  contractor.  With  this  type  of 
contract,  the  IHA  may  take  advantage  of 
a  frozen  AUCL  under  paragraph  (c)(4)  of 
this  section,  and  it  may  use  the  full 
amount  of  the  cost  savings,  as  described 
in§950.730(c)(2)(ii). 

(2)  If  the  contract  does  not  allow  the 
IHA's  pajTuents  to  be  dependent  on  the 
cost  savings  it  reaUzes,  then  the  AUCL 
will  continue  to  be  calculated  in 
accordance  with  paragraphs  (c)(1) 
through  (c)(3)  of  this  section,  as 
appropri£!fe;  the  IHA  will  be  able  to 
retain  part  of  the  cost  savings,  in 
accordance  with  §950.73O(c)(2)(i);  and 
the  IHA  will  qualify  for  additional 
operating  subsidy  eligibility  (above  the 
amount  based  on  the  allowable  expense 
level)  to  cover  the  cost  of  amortizing  the 
improvement  loan  during  the  term  of 
the  contract,  in  accordance  with 
§950.730(0. 

§950.720    Other  costs. 

(a)  Costs  of  independent  audits.  (1) 
Eligibility  to  receive  opterating  subsidy 
for  independent  audits  is  considered 
separately  from  the  PFS.  However,  the 
IHA  shall  not  request,  nor  will  HUD 
approve,  an  operating  subsidy  for  the 


cost  of  an  independent  audit  if  the  audit 
has  been  funded  by  subsidy  in  a  prior 
year.  The  IHA's  estimate  of  cost  of  the 
independent  audit  is  subject  to 
adjustment  by  HUD.  If  the  IHA  requires 
assistance  in  determining  the  amount  of 
cost  to  be  estimated,  it  should  contact 
the  HUD  Area  ONAP. 

(2)  An  IHA  that  is  required  by  the 
Single  Audit  Act  (31  U^.C  7501-7507) 
(see  24  CFR  part  44)  to  conduct  a  regular 
independent  audit  may  receive 
operating  subsidy  to  cover  the  cost  of 
the  audit.  The  amount  shall  be  prorated 
between  the  IHA's  development  cost 
budget  and  one  or  all  of  its  operating 
budgets,  as  appropriate.  The  estimated 
cost  of  an  independent  audit,  applicable 
to  the  operations  of  IHA-ovmed  rental 
housing,  is  not  included  in  the 
Allowable  Expense  Level,  but  it  is 
allowed  in  full  in  computing  the 
amount  of  operating  subsidy  under 
§950.705. 

(3)  An  IHA  that  is  exempt  from  the 
audit,  requirements  of  the  Single  Audit 
Act  (31  U.S.C.  7501-7507)  (see  24  CFR 
part  44)  may  receive  operating  subsidy 
to  offset  the  cost  of  an  independent 
audit  chargeable  to  operations  (after  the 
end  of  the  initial  operating  p>eriod)  if  the 
IHA  chooses  to  have  an  audit. 

(b)  Costs  attributable  to  units 
approved  for  deprogramming  and 
vacant.  (1)  Units  approved  for 
deprogramming  are  those  for  which  the 
IHA's  formal  request  has  bean-approved 
by  HUD  but  for  which  deprogramming 
has  not  been  completed.  Costs  for  these 
units  may  be  eligible  for  inclusion,  but 
shall  be  limited  to  the  minimum 
services  and  protection  necessary  to 
protect  and  preserve  the  units  until  the 
units  are  deprogrammed.  Costs 
attributable  to  units  temporarily 
unavailable  for  occupancy  because  they 
are  utilized  for  IHA-relaled  activities  are 
not  eligible  for  inclusion.  In 
determining  the  PFS  operating  subsidy, 
these  units  shall  not  be  included  in  the 
calculation  of  unit  months  available. 
Units  approved  for  deprogramming 
shall  be  listed  by  the  IHA  and 
supporting  documentation  regarding 
direct  costs  attributable  to  such  units 
shall  be  included  as  part  of  the 
operating  budget  in  which  the  IH.^ 
requests  operating  subsidy  for  these 
units.  If  the  IHA  requires  assistance  in 
this  matter,  it  should  contact  the  HUD 
Area  ONAP. 

(2)  Units  approved  for  nondwelling 
use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
activities  are  eligible  for  operating 
subsidy  under  the  conditions  provided 
in  this  paragraph  (b)(2).  and  the  costs 
attributable  to  them  are  to  be  included 
in  the  operating  bitdget.  If  a  unit 
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satisfles  the  conditions  stated  in 
paragraphs  (b)(2)  (i)  through  (v)  of  this 
section,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  AEL  for  the  numtwr  of 
months  the  unit  is  devoted  to  such  use. 
Approval  will  be  given  for  a  f>eriod  of 
no  more  than  three  years.  Renewal  of 
the  approval  to  allow  payments  after 
that  period  may  be  made  only  if  the  IHA 
can  demonstrate  that  no  other  sources 
for  paying  the  nonutility  operating  costs 
of  the  unit  are  available: 

(i)  The  unit  shall  be  used  for  either 
economic  self-sufficiency  activities 
directly  related  to  maximizing  the 
number  of  employed  residents  or  for 
anti-drug  programs  directly  related  to 
ridding  the  development  of  illegal  drugs 
and  drug-related  crime.  The  activities 
shall  be  directed  toward  and  for  the 
benefit  of  residents  of  the  development. 

(ii)  The  IHA  shall  demonstrate  that 
space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality  and 
that  the  space  used  is  safe  and  suitable 
for  its  intended  use  or  that  resources  are 
committed  to  make  the  space  safe  and 
suitable. 

(iii)  The  IHA  shall  demonstrate 
satisfactorily  that  other  funding  is  not 
available  to  pay  for  the  nonutility 
operating  costs.  All  rental  income 
generated  as  a  result  of  the  activity  shall 
be  reported  as  income  in  the  operating 
subsidy  calculation. 

(iv)  Operating  subsidy  may  be 
approved  for  only  one  site  (involving 
one  or  more  contiguous  units)  per 
Indian  housing  development  for 
economic  self-sufficiency  services  or 
anti-drug  programs,  and  the  number  of 
units  involved  should  be  the  minimum 
necessary  to  support  the  service  or 
program.  Operating  subsidy  for  any 
additional  sites  per  development  can 
only  be  approved  by  HUD  Headquarters 

(v)  The  IHA  shall  submit  a 
certification  with  its  Performance 
Funding  System  calculation  that  the 
units  are  being  used  for  the  purpose  for 
which  they  were  approved  and  that  any 
rental  income  generated  as  a  result  of 
the  activity  is  reported  as  income  in  the 
operating  subsidy  calculation.  The  IHA 
shall  maintain  specific  documentation 
of  the  units  covered.  Such 
documentation  should  include  a  listing 
of  the  units  and  project/management 
control  numbers. 

(c)  Costs  attributable  to  changes  in 
Federal  law  or  regulation.  In  the  event 
that  HUD  determines  that  enactment  of 
a  Federal  law  or  revision  in  HUD  or 
other  Federal  I'egulations  have  caused  or 
will  cause  a  significant  increase  in 
expenditures  of  a  continuing  nature 
above  the  Allowable  Expense  Level  and 
Utilities  Expense  Level,  and  upon  a 
determination  that  sufficient  other 


funds  are  not  available  to  cover  the 
required  expenditures.  HUD  may  in 
HUD's  sole  discretion  decide  to 
prescribe  a  procedure  under  which  the 
IHA  may  apply  for  or  may  receive  an 
increase  in  operating  subsidy. 

(d)  Costs  beyond  the  control  of  the 
IHA.  Costs  attributable  to  unique 
circumstances  that  are  beyond  the 
control  of  the  IHA  and  were  not 
reflected  in  the  IHA's  Base  Year 
Expense  Level  may  be  considered  for 
supplemental  operating  subsidy 
funding.  When  costs  were  reflected  in 
the  IHA's  Base  Year  Expense  Level,  but 
the  rate  of  increase  for  such  costs  is 
greater  than  the  prescribed  PFS  inflation 
rate(s).  then  the  increase  in  excess  of 
that  provided  by  the  inflation  rate  may 
be  considered  for  supplemental 
operating  subsidy  fuiiding.  The  IHA 
shall  submit  to  the  HUD  Area  ONAP 
complete  documentation  relating  to 
those  cost  items  that  it  claims  to  be 
beyond  its  control.  Such  documentation 
shall  not  be  submitted  as  part  of  the 
requested  operating  budget,  but  shall  be 
submitted  separately  as  an  addendum  to 
the  budget.  The  IHA  also  shall  show 
that  these  additional  costs  cannot  he 
funded  fi^m  its  own  resources.  In  the 
event  that  excess  funds  are  available 
after  making  all  payments  approvable 
under  §§  950.705  and  950.720  of  this 
chapter,  HUD  may,  in  HUD's  sole 
discretion,  solicit,  evaluate,  and  approve 
or  disapprove,  in  full  or  in  part,  these 
requests  for  additional  operating 
subsidy  for  costs  beyond  the  control  of 
the  IHA. 

(e)  Costs  resulting  from  combination 
of  two  or  more  units.  When  an  IHA 
redesigns  or  rehabilitates  a  project  and 
combines  two  or  more  units  into  one 
larger  unit,  and  the  combination  of  units 
results  in  a  unit  that  houses  at  least  the 
same  number  of  people  as  were 
previously  served,  the  AEL  for  the 
requested  year  shall  be  multiplied  by 
the  number  of  unit  months  not  included 
in  the  requested  year's  unit  months 
available  as  a  result  of  these 
combinations  that  have  occurred  since 
the  Base  Year.  The  number  of  f)eople 
served  in  a  unit  will  be  based  on  the 
formula  [(2  x  No.  of  bedrooms)  minus 
1),  which  yields  the  average  number  of 
people  that  would  be  served.  An 
efficiency  unit  will  he  counted  as  a  one 
bedroom  unit  for  purposes  of  this 
calculation. 

(f)  User  fee.  Additional  operating 
subsidy  will  be  provided  to  IHAs  for 
payment  of  an  annual  User  Fee  separate 
from  the  PFS.  An  IHA  operating  a  rental 
program  shall  pay  an  annual  User  Fee 
to  municipalities,  which  may  include 
tribal,  city,  county  governments  or  other 
political  subdivisions  that  provide  any " 


roads,  water  supply,  sewage  facilities, 
electrical  systems,  or  fuel  distribution 
systems.  The  annual  User  Fee  will  be 
paid  in  ah  amount  equal  to  10  percent 
of  the  applicable  shelter  rent,  minus  the 
utility  allowance;  or  $150,  whichever  is 
greater,  for  each  rental  housing  unit 
covered  by  this  section. 

(g)  Funding  for  resident  organization 
expenses.  In  accordance  with  the 
provisions  of  24  CFR  Part  950,  subpart 
O.  and  procedures  determined  by  HUD. 
each  IHA  with  a  duly  elected  resident 
organization  shall  include  in  the 
operating  subsidy  eligibility  calculation 
$25  per  unit  per  year  (subject  to 
appropriations]  for  each  unit 
represented  by  a  duly-elected  resident 
organization  in  support  of  the  duly 
elected  resident  organization's 
activities. 

§950.725    Projected  operating  income 
level. 

(a)  Policy.  PFS  determines  the  amount 
of  operating  subsidy  for  a  particular  IHA 
based  in  part  upon  a  projection  of  the 
actual  dwelling  rental  income  and  other 
income  for  the  particular  IHA.  The 
projection  of  dwelling  rental  income  is 
obtained  by  computing  the  average 
monthly  dwelling  rental  charge  per  unit 
for  the  IHA.  and  projecting  this  amount 
for  the  requested  budget  year  by 
applying  an  upward  trend  factor 
(subject  to  updating)  of  three  percent, 
and  multiplying  this  amount  by  the 
projected  occupancy  percentage  for  the 
requested  budget  year.  Nondwelling 
income  is  projected  by  the  IHA  subject 
to  adjustment  by  HUD.  There  are  special 
provisions  for  projection  of  dwelling 
rental  income  for  new  projects. 

(b)  Computation  of  projected  average 
monthly  dwelling  rental  income.  The 
projected  average  monthly  dwelling 
rental  income  per  unit  for  the  IHA  is 
computed  as  follows: 

(1)  Average  monthly  dwelling  rental 
charge  per  unit.  The  dollar  amount  of 
the  average  monthly  dwelling  rental 
charge  per  unit  shall  be  computed  on 
the  basis  of  the  total  dwelling  rental 
charges  (total  of  the  adjusted  rent  roll 
amounts)  for  all  project  units,  as  shown 
on  the  rent  roll  control  and  analysis  of 
dwelling  rent  charges,  which  the  IHA  is 
required  to  maintain,  for  the  first  day  of 
the  month  that  is  six  months  before  the 
first  day  of  the  requested  budget  year, 
except  that  if  a  change  in  the  total  of  the 
rent  rolls  has  occurred  in  a  subsequent 
month  that  is  before  the  beginning  of  the 
requested  budget  year  and  before  the 
submission  of  the  requested  budget  year 
operating  budget,  the  IHA  shall  use  the 
latest  changed  rent  roll  for  the  purpose 
of  the  computation.  This  aggregate 
dollar  amount  shall  be  divided  by  the 


number  of  occupied  dwelling  units  as  of 
the  same  date. 

(2)  Three  percent  increase.  The 
average  monthly  dwelling  rental  charge 
per  unit,  computed  under  paragraph 
(b)(1)  of  this  section,  is  increased  by 
three  percent  to  obtain  the  projected 
average  monthly  dwelling  rental  charge 
per  unit  of  the  IHA  for  the  requested 
budget  year. 

(3)  Projected  occupancy  percentage. 
The  IHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  project 
units  (projected  occupancy  percentage) 
as  follows: 

(i)  High  occupancy  IHAs.  If  the  IHA's 
actual  occupancy  percentage  (see 
§  950.760)  is  equal  to  or  greater  than  97 
percent,  the  IHA's  projected  occupancy 
percentage  is  97  percent. 

(ii)  High  occupancy  IHAs  exclusive  of 
scheduled  modernization.  If  the  IHAs 
actual  occupancy  percentage  (see 
§950.760)  is  less  than  97  percent  solely 
because  of  vacant,  on-schedule 
modernization  units  described  in 
paragraph  (b)(3)(v)  of  this  section,  the 
IHA's  projected  occupancy  percentage  is 
its  actual  occupancy  percentage.  An 
IHA  may  also  use  its  actual  occupancy 
percentage  as  its  projected  occupancy 
percentage  if  the  IHA  has  five  or  fewer 
vacant  units  other  than  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (b)(3)(v)  of  this  section. 

(iii)  Low  occupancy  IHAs  with  an 
approved  Comprehensive  Occupancy 
Plan  (COP).  If  the  IHA  has  an  actual ' 
occupancy  percentage  (see  §950.760) 
less  than  97  percent  and  more  than  five 
vacant  units,  not  solely  because  of 
vacant,  on-schedule  modernization 
units  described  in  paragraph  (b)(3)(v)  of 
this  section,  and  if  the  IHA  has  a  HUD- 
approved  COP,  the  IHA's  projected 
occupancy  percentage  is  determined 
under  §  950.770(g). 

(iv)  Low  Occupancy  IHAs  without  an 
approved  COP.  (A)  The  IHA  shall  use  97 
percent  as  its  projected  occupancy 
percentage,  if  the  IHA: 

[1)  Has  an  actual  occupancy 
percentage  (see  §  950.760)  less  than  97 
percent  and  has  more  than  five  vacant 
units,  not  solely  because  of  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (b)(3)(v)  of  this  section; 
and  the  IHA: 

(2)(/)  Has  completed  the  term  of  its 
approved  COP  but  has  not  achieved  a  97 
percent  actual  occupancy  percentage  or 
has  not  had  five  or  fewer  vacant  units 
other  than  vacant,  on-schedule 
modernization  units  described  in 
paragraph  (b)(3)(v)  of  this  section;  or 

(iif  Is  authorized  to  submit  a  COP  but 
elects  not  to  submit  one;  or 

(iii)  Submits  a  COP  that  is 
disapproved  by  HUD. 


(B)  Notwithstanding  the  requirement 
in  paragraph  (b)(3)(iv)(A)  of  this  section 
that  97  percent  be  the  projected 
occupancy  percentage,  a  low  occupancy 
IHA  that  satisfies  all  the  conditions 
described  in  paragraph  (b)(3)(iv)(A)(2)(/) 
of  this  section,  may  adjust  the  97 
percent  projected  occupancy  percentage 
to  discount  units  that  are  vacant  for 
reasons  beyond  its  control,  as  provided 
in  §  950.770(h). 

(v)  Vacant,  on-schedule 
modernization  units.  Vacant,  on- 
schedule  modernization  units  are  vacant 
units  in  an  otherwise  occupiable  project 
that  has  received  funding  for 
modernization  through  the 
Comprehensive  Improvement 
Assistance  Program  (subpart  1  of  this 
part)  or  other  sources;  and  for  which: 

(A)  It  is  expected  that  the  vacant  units 
will  be  occupied  on  completion  of 
modernization  work; 

(B)  The  IHA  has  a  schedule  for 
carrying  out  the  modernization  that  is 
acceptable  to  HUD;rand 

(Cj  The  modernization  work  is  on 
schedule. 

(4)  Projected  average  monthly 
dwelling  rental  income.  The  projected 
occupancy  percentage  under  paragraph 
(b)(3)  of  this  section  shall  be  multiplied 
by  the  projected  average  monthly 
dwelling  rental  charge  under  paragraph 
(b)(2)  of  this  section  to  obtain  the 
projected  monthly  dwelling  rental 
income  per  unit. 

(c)  Projected  average  monthly 
dwelling  rental  charge  per  unit  for  new 
projects.  The  projected  average  monthly 
dwelling  rental  charge  for  new  projects 
that  were  not  available  for  occupancy 
during  the  budget  year  before  the 
requested  budget  year  and  that  will 
reach  the  end  of  the  initial  operating 
period  (ElOP)  within  the  first  nine 
months  of  the  requested  budget  year, 
shall  be  calculated  as  follows: 

(1)  If  the  IHA  has  another  project  or 
projects  under  management  that  are 
comparable  in  terms  of  elderly  and 
nonelderly  tenant  composition,  the  IHA 
shall  use  the  projected  average  monthly 
dwelling  rental  charge  for  such  project 
or  projects. 

(2)  If  the  IHA  has  no  other  projects 
that  are  comparable  in  terms  of  elderly 
and  nonelderly  tenant  composition,  the 
HUD  Area  ONAP  will  provide  the 
projected  average  monthly  dwelling 
rental  charge  for  such  project  or 
projects,  based  on  comparable  projects 
located  in  the  area. 

(d)  Estimate  of  additional  dwelling 
rental  income.  After  implementation  of 
the  provisions  of  any  legislation  enacted 
or  any  HUD  administrative  action  taken 
after  the  effective  date  of  these 
regulations,  which  affects  rent  paid  by 


tenants  of  projects,  each  IHA  shall 
submit  a  revision  of  its  annual  operating 
budget  showing  an  estimate  of  any 
change  in  rental  income  that  it 
anticipates  as  the  result  of  the 
implementation  of  said  provisions.  HUD 
shall  have  complete  discretion  to  adjust 
the  projected  average  monthly  dwelling 
rental  charge  per  unit  to  reflect  the 
IHA's  estimate  of  change,  or  in  the 
absence  of  this  submission,  to  reflect 
HUD's  esfimate  of  such  change.  HUD 
also  shall  have  complete  discretion  to 
reduce  or  increase  the  operating  subsidy 
approved  for  the  IHA  current  fiscal  year 
in  an  amount  equivalent  to  the  change 
in  the  rental  income. 

(e)  IHA 's  estimate  of  income  other 
than  dwelling  rental  income.  (1) 
Investment  income.  IHAs  with  an 
estimated  average  cash  balance  of  less 
than  $20,000,  excluding  investment 
income  earned  from  a  funded 
replacement  reserve  under  §  950.666(f). 
shall  make  a  reasonable  estimate  of 
investment  income  for  the  Requested 
Budget  Year.  IHAs  with  an  estimated 
average  cash  balance  of  $20,000  or 
more,  excluding  investment  income 
earned  from  a  funded  replacement 
reserve  under  §950.666(0.  shall 
estimate  interest  on  general  fund 
investments  based  on  the  estimated 
average  yield  for  91 -day  Treasury  bills 
for  the  IHA's  Requested  Budget  Year 
(yield  information  will  be  provided  by 
HUD).  The  determination  of  average 
cash  balance  will  allow  a  deduction  of 
$10,000,  plus  $10  per  unit  for  each  unit 
over  1,000,  subject  to  a  total  maximum 
deduction  of  $250,000.  In  all  cases,  the 
estimated  investment  income  amount 
shall  be  subject  to  HUD  approval.  (See 
§  950.730(b)). 

(2)  Other  income.  All  IHAs  shall 
estimate  other  income  based  on  past 
experience  and  a  reasonable  projection 
for  the  requested  budget  year,  which 
estimate  shall  be  subject  to  HUD 
approval. 

(3)  Total.  The  estimated  total  amount 
of  income  from  investments  and  other 
income,  as  approved,  shall  be  divided 
by  the  number  of  unit  months  available 
to  obtain  a  per-unit  per-month  amount. 
Such  amount  shall  be  added  to  the 
projected  average  dwelling  rental 
income  per  unit  to  obtain  the  projected 
operating  income  level.  This  amount 
shall  not  be  subject  to  the  provisions 
regarding  program  income  in  24  CFR 
85.25. 

(0  Required  adjustments  to  estimates. 
The  IHA  shall  submit  year-end 
adjustments  of  projected  operating 
income  levels  in  accordance  with 
§  950.730(b),  which  covers  investment 
income. 
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§950.730    Ad)us*nw<^ts. 

Adjustment  uiiormation  submitted  to 
HUD  under  this  section  shall  be 
accompanied  by  an  original  or  revised 
operating  budget. 

(a)  Adiustment  of  Base  Year  Expense 
Level.  (\)  Eligibility.  An  IHA  with 
projects  that  have  been  in  management 
for  at  least  one  full  fiscal  year,  for  which 
operating  subsidy  is  being  requested 
under  the  formula  for  the  first  time, 
may,  during  its  first  budget  yea«  under 
PFS,  request  HUD  to  increase  its  Base 
Year  Expense  Level.  Included  in  this 
category  are  existing  IHAs  requesting 
subsidy  for  a  project  or  projects  in 
operation  at  least  one  full  fiscal  year 
under  separate  ACC  for  which  operating 
subsidy  has  never  been  paid,  except  for 
IPA  audit  costs.  This  request  may  be 
granted  by  HUD,  In  its  discretion,  only 
when  the  IHA  establishes  to  HUD's 
satisfaction  that  the  Base  Year  Expense 
Level  computed  under  §  950.710(a)  will 
result  in  operating  subsidy  at  a  level 
insufficient  to  support  a  reasonable 
level  of  essential  services.  The  approved 
increase  cannot  exceed  the  per-unit  per- 
month  amount  by  which  the  top  of  the 
range  exceeds  the  Base  Year  Expense 
Level  or  $10.31. 

(2)  Procedure.  An  IHA  that  is  eligible 
for  an  adjustment  under  paragraph  (a)(1) 
of  this  section  may  only  make  a  request 
for  such  adjustment  once  for  projects 
under  a  particular  ACC,  at  the  time  it 
submits  the  operating  budget  for  the 
firsi  budget  year  under  PFS.  Such 
request  shall  be  submitted  to  the  HUD 
Area  ONAP,  which  will  review,  modify 
as  necessary,  and  approve  or  disapprove 
the  request.  A  request  under  this 
paragraph  shall  include  a  calculation  of 
the  amount  per-unit  per-month  of 
requested  increase  in  the  Base  Year 
Expense  Level,  and  shall  show  the 
requested  increase  as  a  percentage  of  the 
Base  Year  Expense  Level. 

(b)  Adfustments  to  estimated 
investment  income.  An  IHA  that  has  an 
estimated  average  cash  balance  of  at 
least  $20,000  shall  submit  a  year-end 
adjustment  to  the  estimated  amount  of 
investment  income  that  was  used  to 
determine  subsidy  eligibility  at  the 
beginning  of  the  IHA's  fiscal  year.  The 
amount  of  the  adjustment  will  be  the 
difference  between  the  estimate  emd  a 
target  investment  income  amount  based 
on  the  actual  average  yield  on  91 -day 
Treasury  bills  for  the  IHA's  fiscal  year 
t)eing  adjusted  and  the  actual  average 
cash  balance  available  for  investment 
during  the  IHA's  fiscal  year,  computed 
in  accordance  with  HUD  requirements. 
HUD  will  provide  the  IHA  with  the 
actual  average  yield  on  91 -day  Treasury 
bills  for  the  IHA's  fiscal  year.  Failure  of 
an  IHA  to  submit  the  required 


adjustment  of  investment  income  by  the 
date  due  may.  in  the  discretion  of  HUD. 
result  in  the  withholding  of  approval  of 
future  obligation  of  operating  subsidies 
until  the  adjustment  is  received. 

(c)  Ad/ustments  to  Utilities  E.xpense 
Level.  An  IHA  receiving  operating 
subsidy  under  §950.703.  excluding 
those  IHAs  that  receive  operating 
subsidy  solely  for  IPA  audit 
(§  950.720(a)),  shall  submit  a  year-end 
adjustment  regarding  the  Utility 
Expense  Level  approved  for  operating 
subsidy  eligibility  purposes.  This 
adjustment,  which  will  compare  the 
actual  utility  expense  and  consumption 
for  the  IHA  fiscal  year  to  the  estimates 
used  for  subsidy  eligibility  purposes, 
shall  be  submitted  on  forms  prescribed 
by  HUD.  This  request  shall  b«e  submitted 
to  the  HUD  Area  ONAP  by  a  deadline 
established  by  HUD.  which  will  be 
during  the  IHA  fiscal  year  following  the 
IHA  fiscal  year  for  which  an  operating 
subsidy  was  received  by  the  IHA, 
exclusive  of  a  subsidy.solely  for  IPA 
audit  costs.  Failure  to  submit  the 
required  adjustment  of  the  Utilities 
Expense  Level  by  the  due  date  may.  in 
the  discretion  of  HUD,  result  in  the 
withholding  of  approval  of  future 
obhgation  of  operating  subsidies  until  it 
is  received.  Adjustments  under  this 
subsection  normally  will  be  made  in  the 
IHA  fiscal  year  following  the  year  for 
which  the  adjustment  is  applicable, 
except  as  provided  in  paragraph  (c)(5)  of 
this  section  or  unless  a  repayment  plan 
is  necessary  as  noted  in  paragraph  (d)  of 
this  section. 

(1)  Rates,  (i)  A  decrease  in  the  utilities 
expense  level  because  of  decreased 
utility  rates — to  the  extent  funded  by 
operating  subsidy — will  be  deducted  by 
HUD  from  future  operating  subsidy 
payments.  However,  when  the  rate 
reduction  covering  utiUties,  such  as 
water,  fuel  oil,  electricity,  and  gas.  is 
directly  attributable  to  action  by  the 
IHA.  such  as  well-head  purchase  of 
natural  gas,  or  administrative  appeals  or 
legal  action  beyond  normal  public 
participation  in  ratemaking  proceedings, 
then  the  IHA  will  be  permitted  to  retain 
one-half  of  the  cost  savings  attributable 
to  its  actions  for  the  first  year,  and  upon 
determination  that  the  action  was  cost- 
effective  in  the  first  year,  for  up  to  an 
additional  six  years,  as  long  as  the 
actions  continue  to  be  cost-effective, 
and  the  other  one-half  of  the  cost 
savings  will  be  deducted  from  operating 
subsidy  otherwise  payable. 

(ii)  An  increase  in  tne  utilities 
expense  level  because  of  increased 
utility  rates — to  the  extent  funded  by 
opMating  subsidy — will  be  fully  funded 
by  increased  operating  subsidy,  subject 
to  availability  of  funds. 


(2)  Consumption,  (i)  Generally.  50 
percent  of  any  decrease  in  the  Utilities 
Expense  Level  attributable  to  decreased 
consumption  after  adjustment  for  any 
utility  rate  change,  %vill  be  retained  by 
the  IHA;  50  percent  will  be  offset  by 
HUD  against  subsequent  payment  of 
operating  subsidy. 

(ii)  However,  in  the  case  of  an  IHA 
whose  energy  conservation  measures 
have  been  approved  by  HUD  as 
satisfying  the  requirements  of 
§950.715(0(1).  the  IHA  may  retain  100 
percent  of  the  savings  from  decreased 
consumption  after  payment  of  the 
amount  due  the  contractor  until  the 
term  of  the  financing  agreement  is 
completed.  The  decreased  consumption 
is  to  be  determined  by  adjusting  for  any 
utility  rate  changes.  The  savings 
realized  shall  be  applied  in  the 
following  order: 

(A)  Retention  of  up  to  50  percent  of 
the  total  savings  from  decreased 
consumption  to  cover  training  of  IHA 
employees,  counseling  of  tenants.  IHA 
management  of  the  cost  reduction 
program,  and  any  other  eligible  costs; 
and 

(B)  Prepayment  of  the  amount  due  the 
contractor  under  the  contract. 

(iii)  Fifty  percent  of  the  increase  in 
the  Utilities  Expense  Level  attributable 
to  increased  consumption  will  be 
funded  by  increased  operating  subsidy 
payments,  subject  to  the  availability  of 
funds. 

(3)  Emergency  adjustments.  In 
emergency  cases,  when  an  IHA 
establishes  to  HUD's  satisfaction  that  a 
severe  financial  crisis  would  result  from 
a  utility  rate  increase,  the  IHA  may 
submit  to  HUD  an  adjustment  covering 
only  the  rate  increase  at  any  time  during 
the  IHA's  Current  Budget  Year.  Unlike 
the  adjustments  mentioned  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  the  IHA  shall  submit  this 
adjustment  to  the  HUD  Area  ONAP  by 
revision  of  the  original  submission  of 
the  estimated  Utility  Expense  Level  for 
the  ^scal  year  to  be  adjusted. 

(4)  Documentation.  "The  IHA  shall 
retain  supporting  documentation 
substantiating  the  requested 
adjustments  pendine  HUD  audit. 

(d)  Requests  for  adjustments  to 
projected  average  monthly  dwelling 
rental  income.  The  IHA  may  make 
requests  for  adjustments  to  projected 
average  monthly  dwelling  rental  income 
as  foUows: 

(1)  Criteria  for  granting  request.  An 
IHA  may  request  an  adjustment  to 
projected  average  monthly  dwelling 
rental  income  under  PFS  if  the  IHA  can 
establish  to  HUD's  satisfaction  that  the 
projected  amount  computed  uixler 
§  950.725  was  not  attained  tiecause  of 


circumstances  beyond  the  control  of  the 
IHA,  such  as  a  substantial  increase  in 
general  unemplojrment  in  the  locaUty, 
or  because  of  a  revision  of  the  IHA's  rent 
schedule  that  has  been  approved  by 
HUD.  The  IHA  shall  also  demonstrate  to 
HUD's  satisfaction  that  it  has 
established  and  is  effectively 
implementing  tenant  selection  criteria 
in  compliance  with  HUD  requirements. 
HUD  shall  have  complete  discretion  to 
approve  completely,  approve  in  part,  or 
deny  any  requested  adjustments  to 
projected  average  monthly  dwelling 
rental  income. 

(2)  Procedure.  The  IHA  shall  submit 
a  request  for  an  adjustment  under  this 
subsection  to  the  HUD  Area  ONAP  by 
a  deadline  established  by  HUD.  which 
will  be  within  twelve  months  following 
the  IHA's  fiscal  year  being  adjusted.  In 
emergency  cases,  however,  when  an 
IHA  establishes  to  HUD's  satisfaction 
that  decreased  rental  income  would 
result  in  a  severe  financial  crisis,  the 
IHA  may  submit  a  request  for 
adjustments  to  HUD  at  an  earlier  time. 

(e)  Energy  conservation  financing.  If 
HUD  has  approved  an  energy 
conservation  contract  under 
§  950.715(f)(2),  then  the  IHA  is  eligible 
for  additional  operating  subsidy  each 
year  of  the  contract  to  amortize  the  cost 
of  the  energy  conservation  measures 
under  the  contract,  subject  to  a 
maximum  annual  Umit  equal  to  the  cost 
savings  for  that  year  (and  a  maximum 
contract  period  of  12  years). 

(1)  Each  year,  the  energy  cost  savings 
would  be  determined  as  follows: 

(i)  The  consumption  level  that  would 
have  been  expected  if  the  energy 
conservation  measure  had  not  been 
undertaken  would  be  adjusted  for  the 
Heating  Degree  Days  experience  for  the 
year,  and  for  any  change  in  utility  rate. 

(ii)  The  actual  cost  of  energy  (of  the 
type  affected  by  the  energy  conservation 
measure)  after  implementation  of  the 
energy  conservation  measure  would  be 
subtracted  from  the  expected  energy 
cost,  to  produce  the  energy  cost  savings 
for  the  year.  (See  also  paragraph 
(c)(2)(ii)  of  this  section  for  retention  of 
consumption  savings.) 

(2)  If  tne  cost  savings  for  any  year 
during  the  contract  period  is  less  than 
the  amount  of  operating  subsidy  to  be 
made  available  under  this  paragraph  (e) 
to  pay  for  the  energy  conservation 
measure  in  that  year,  the  deficiency  will 
be  offset  against  the  IHA's  operating 
subsidy  eligibility  for  the  IHA's  next 
fiscal  year. 

(3)  If  energy  cost  savings  are  less  than 
the  amount  necessary  to  meet 
amortization  payments  specified  in  a 
contract,  the  contract  term  may  be 
extended  (up  to  the  12-year  limit)  if 


HUD  determines  that  the  shortfall  is  the 
result  of  changed  circumstances  rather 
than  a  miscalculation  or 
misrepresentation  of  projected  energy 
savings  by  the  contractor  or  IHA.  The 
contract  term  may  only  be  extended  to 
accommodate  payment  to  the  contractor 
and  associated  direct  costs. 

(f)  Formal  review  process  (1992).  (1) 
Eligibility  for  consideration.  Any  IHA 
with  an  established  Allowable  Expense 
Level  may  request  to  use  a  revised 
Allowable  Expense  Level  for  its 
requested  budget  year  that  starts  on  or 
after  April  1, 1992  (and  ends  during 
calendar  year  1993). 

(2)  Eligibility  for  adjustment,  (i)  If  an 
IHA's  AEL  for  the  budget  year  that  ends 
during  calendar  year  1992  is  either  less 
than  85  percent  of  the  Formula  Expense 
Level  or  more  than  115  percent  of  the 
Formula  Expense  Level,  as  calculated 
using  the  revised  formula  and  the 
characteristics  for  the  IHA  and  its 
community,  then  the  IHA's  AEL  for  the 
budget  year  that  ends  during  calendar 
year  1993  is  subject  to  adjustment  at  the 
IHA's  request.  The  revised  formula 
expense  level  for  the  fiscal  year  ending 
during  calendar  year  1992  is  the  IHA's 
value  of  the  following  formula,  after 
updating  by  the  local  inflation  factors 
from  FY  1989  to  the  requested  budget 
year. 

(ii)  The  revised  formula  is  the  sum  of 
the  following  six  numbers: 

(A)  The  number  of  pre-1940  rental 
units  occupied  by  poor  households  in 
1980  as  a  percentage  of  the  1980 
population  of  the  community  multiplied 
by  a  weight  of  7.954.  This  Census-based 
statistic  applies  to  the  county  of  the 
IHA,  except  that,  if  the  IHA  has  80 
percent  or  more  of  its  units  in  an 
incorporated  city  of  more  than  10,000 
persons,  it  uses  city-specific  data. 
County  data  will  exclude  data  for  any 
incorp>orated  cities  of  more  than  10,000 
persons  within  its  boundaries. 

(B)  The  Local  Government  Wage  Rate 
multiplied  by  a  weight  of  116.496.  The 
wage  rate  used  is  a  figure  determined  by 
the  Bureau  of  Labor  Statistics.  It  is  a 
county-based  statistic,  calibrated  to  a 
unit-weighted  IHA  standard  of  1.0.  For 
multi-county  IHAs,  the  local 
government  wage  is  unit-weighted.  For 
this  formula,  the  local  government  wage 
index  for  a  specific  county  cannot  be 
less  than  85  percent  or  more  than  115 
percent  of  the  average  local  government 
wage  for  counties  of  comparable 
population  and  metro/non-metro  status, 
on  a  state-by-state  basis.  In  addition,  for 
counties  of  more  than  150,000 
population  in  1980,  the  local 
government  wage  cannot  be  less  than  85 
percent  or  more  than  115  percent  of  the 
wage  index  of  private  employment 


determined  by  the  Bureau  of  Labor 
Statistics  and  the  rehabifitation  cost 
index  of  labor  and  materials  determined 
by  the  R.S.  Means  Company. 

(C)  The  lesser  of  the  current  number 
of  the  IHA's  two  or  more  bedroom  units 
available  for  occupancy,  or  15,000  units, 
multiplied  by  a  weight  of  .002896. 

(D)  The  current  ratio  of  the  number  of 
the  IHA's  two  or  more  bedroom  units 
available  for  occupancy  in  high-rise 
family  projects  to  the  number  of  all  the 
IHA's  units  available  for  occupancy 
multiplied  by  a  weight  of  37.294.  For 
this  indicator,  a  high-rise  family  project 
is  defined  as  averaging  1.5  or  more 
bedrooms  per  unit  available  for 
occupancy,  averaging  35  or  more  units 
available  for  occupancy  per  building, 
and  containing  at  least  one  building 
with  units  available  for  occupancy  that 
is  five  or  more  stories  high. 

(E)  The  current  ratio  of  the  number  of 
the  IHA's  three  or  more  bedroom  units 
available  for  occupancy  to  the  number 
of  all  the  IHA's  units  available  for 
occupancy  multipfied  by  a  weight  of 
22.303. 

(F)  An  equation  calibration  constant 
of -.2344. 

(3)  Procedure.  If  an  IHA  wants  to 
request  a  revision  to  its  AEL,  it  should 
determine  whether  its  AEL  for  the  fiscal 
year  ending  in  calendar  year  1992  (for 
purposes  of  this  section,  the  "unrevised 
AEL")  is  either  less  than  85  percent  of 
the  Formula  Expense  Level  or  more  than 
115  percent  of  the  Formula  Expense 
Level.  Then,  in  Ueu  of  using  the 
unrevised  AEL  as  the  basis  for 
developing  the  IHA's  AEL  and  operating 
budget  for  the  fiscal  year  ending  in 
calendar  year  1993,  die  IHA  will  use  85 
percent  of  the  FEL  (if  this  is  higher  than 
the  unrevised  AEL)  or  115  percent  of  the 
FEL  (if  this  is  lower  than  the  unrevised 
AEL).  If  an  IHA  has  submitted  its 
original  operating  budget  before  the 
publication  of  a  change  to  the  PFS 
handbook  containing  forms  and 
instructions  necessary  to 
implementation  of  this  regulatory 
change,  the  IHA  shall  submit  a  revision 
to  its  operating  budget  with  calculations 
based  on  the  new  AEL.  If  an  IHA 
requests  such  revision  of  its  AEL  in 
connection  with  submission  of  an 
operating  budget  and  its  current  AEL  is 
within  85  to  115  percent  of  the  FEL. 
HUD  will  not  adjust  the  AEL.  If  an  IHA 
requests  revision  and  its  AEL  is  not 
within  85  to  115  percent  of  the  FEL, 
HUD  will  increase  it  to  85  percent  or 
decrease  it  to  115  percent.  The  revised 
Allowable  Expense  Levels  approved  by 
HUD  will  be  put  into  effect  for  the  IHA's 
budget  year  that  begins  on  or  after  April 
1 ,  1992  (and  thus  ends  in  calendar  year 
1993). 
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(g)  Additional  HUD-iruUated 
adjustments.  Notwithstanding  any  other 
provisioos  of  this  subpart.  HUD  may  at 
any  time  make  an  upward  or  downward 
adjustment  in  the  amount  of  the  IHA's 
operating  subsidy  as  result  of  data 
subaequently  available  to  HUD  that 
alters  projections  upon  which  the 
approved  operating  subsidy  was  based 
Normally  adjustments  shall  be  made  in 
total  in  the  IHA  fiscal  year  in  which  the 
needed  adjustment  is  determined; 
however,  if  a  downward  adjustment 
would  cause  a  severe  financial  hardship 
on  the  IHA.  the  HUD  Area  ONAP  may 
establish  a  recovery  schedule  that 
represents  the  minimum  number  of 
years  needed  for  repayment. 

§  950. 735    Transition  fundi  ng  for  excessive 
htgt»-co«t  IHAs. 

If  an  IHA's  Base  Year  Expense  Level 
exceeds  its  Allowable  Expense  Level, 
computed  as  provided  in  §950.710,  for 
any  budget  year  under  PFS,  the  IHA 
may  be  eligible  for  transition  funding. 
Transition  funding  shall  be  an  amount 
not  to  exceed  the  difference  between  the 
Base  Year  Expense  Level  and  the 
Allowable  Expense  Level  for  the 
requested  budget  year,  multiplied  by  the 
number  of  units  months  available.  HLfD 
shall  have  the  right  to  discontinue 
payment  of  all  or  part  of  the  transition 
funding  in  the  event  HUD  at  any  time 
determines  that  the  IHA  has  not 
achieved  a  satisfactory  level  of 
management  efficiency,  or  is  not  making 
efforts  satisfactory  to  HUD  to  improve 
its  management  performance. 

§  950.740    Op«raMng  reserves. 

The  IHA  shall  maintain  an  operating 
reserve  in  an  amount  sufficient  for 
working  capital  purposes,  estimated 
future  nonroutine  maintenance 
requirements  for  IHA-owned 
administrative  facilities,  common 
property  and  dwelling  units,  payment  of 
advanced  insurance  premiums, 
unanticipated  project  requirements,  and 
other  eligible  uses  as  determined  by  the 
IHA. 

§  950  745    Operabng  tKidget  submission 
and  approval. 

(al  Required  documentation.  (1)  An 
IHA  shall  prepare  an  operating  budget 
each  fiscal  year  in  a  manner  prescril)ed 
by  HUD.  The  board  of  commissioners 
shall  review  and  approve  the  budget  by 
resolution.  Each  fiscal  year,  the  IHA 
shall  submit  to  the  Area  ONAP  the 
approved  board  resolution  and  the 
necessary  HUD-required  PFS 
calculation  forms. 

(21  The  Area  ONAP  may  direct  an  IHA 
to  submit  a  complete  operating  budget 
if  the  IHA  has  been  issued  a  corrective 


action  order  with  respect  to  financial 
management.  If  such  action  is  necessary, 
the  Area  ONAP  will  notify  the  IHA  prior 
to  the  beginning  of  the  fiscal  year. 

(b)  HUD  operating  budget  review.  (1) 
The  HUD  Area  ONAP  will  perform  a 
detailed  review  on  IHA  operating 
budgets  thai  are  sub)ect  to  HUD  review 
and  approval  If  the  HUD  Area  ON.\P 
finds  that  an  operating  budget  is 
incomplete,  includes  illegal  or  ineligible 
expenditures,  mathematical  errors, 
errors  in  the  application  of  accounting 
procedures,  or  is  otherwise 
unacceptable,  the  HUD  Area  ONAP  may 
at  any  time  require  the  submission  by 
the  IHA  of  further  information  regarding 
an  operating  budget  or  operating  budget 
revision. 

(2)  When  the  IHA  no  longer  is 
operating  in  a  manner  that  threatens  the 
future  serviceability,  efficiency, 
economy,  or  stability  of  the  housing. 
HUD  will  notify  the  IHA  that  it  no 
longer  is  required  to  submit  an 
operating  budget  to  HUD  for  review  and 
approval 

§  950.750    Payment  procedure  for 
operating  sut>sidy  under  PFS. 

(a)  General  Subject  to  the  avnilabilitv 
of  funds,  payments  of  operating  subsidy 
under  PFS  shall  be  made  generally  by 
electronic  funds  transfers,  based  on  a 
schedule  submitted  by  the  IHA  and 
approved  by  HUD.  reflecting  the  IHA's 
.projected  cash  needs.  The  schedule  may 
provide  for  several  payments  per  month. 
If  an  IHA  has  an  unanticipated, 
immediate  need  for  disbursement  of 
approved  operating  subsidy,  it  may 
make  an  informal  request  to  HUD  to 
revise  the  approved  schedule.  (Requests 
by  telephone  are  acceptable! 

(b)  Payments  procedure.  In  the  event 
that  the  amount  of  operating  subsidy 
has  not  been  determined  by  HUD  as  of 
the  beginning  of  an  IHA's  budget  year 
under  these  PFS  regulations  in  this 
subpart,  annual,  monthly,  or  quarterly 
payments  of  operating  subsidy  shall  be 
made,  as  provided  in  paragraph  (a)  of 
this  section,  based  upon  the  amount  of 
the  IHA's  operating  subsidy  for  the 
previous  budget  year  or  such  other 
amount  as  HUD  may  determine  to  be 
appropriate. 

(c|  Availability  of  funds.  In  the  event 
that  insufficient  funds  are  available  to 
make  payments  approvable  under  PFS 
for  operating  subsidy  payable  by  HUD, 
HUD  shall  have  complete  discretion  to 
revise,  on  a  pro  rata  basis  or  other  basis 
established  by  HUD.  the  amounts  of 
operating  subsidy  to  be  paid  to  IHAs. 


S  9S0l755    P«ymanU  of  o^f  Mng  sulMMy 

conditioned  upon  r«*xantinalton  of  inconrte 
of  famiUea  in  occupancy. 

(a)  Policy.  The  income  and 
composition  of  each  family  shall  be 
reexamined  at  least  annually  (see 
§950.315).  IHAs  shall  be  in  compliance 
with  this  reexamination  requirement  to 
be  eligible  to  receive  full  operating 
subsidy  payments. 

(b)  iHAs  in  compliance  with 
requirements.  Each  submission  of  the 
original  opierating  budget  for  a  fiscal 
year  shall  be  accompanied  by  a 
certification  by  the  IHA  that  it  is  in 
compliance  with  the  armual  income 
reexamination  requirements  and  that 
rents  have  been  or  will  be  adjusted  in 
accordance  with  subpart  D  of  this  part. 

(c)  IHAs  not  in  compliance  with 
requirements.  Any  IHA  not  in 
compliance  with  the  annual  income 
reexamination  requirement  at'the  time 
of  operating  budget  submission  shall 
furnish  to  the  HUD  Area  ONAP  a  copy 
of  the  procedure  it  is  using  to  attain 
compliance  and  a  statement  of  the 
number  of  families  that  have  undergone 
reexamination  during  the  twelve 
months  preceding  the  date  of  the 
operating  budget  submission,  or  the 
revision  thereof.  If.  on  the  basis  of  such 
submission,  or  any  other  information, 
the  Area  ONAP  Director  determines  that 
the  IHA  is  not  substantially  in 
compliance  with  the  armual  income 
reexamination  requirement.  HUD  shall 
withhold  payments  to  which  the  IHA 
might  otherwise  be  entitled  under  this 
part,  equal  to  his  or  her  estimate  of  the 
loss  of  rental  income  to  the  IHA 
resulting  from  its  failure  to  comply  with 
those  requirements. 

§  950.760    Determining  actual  occupancy 
percentage. 

(a)  For  each  requested  budget  year 
beginning  on  or  after  July  1 ,  1986.  the 
IHA  shall  determine  the  percentage  of  • 
occupancy  for  all  project  units  included 
in  the  unit  months  available  (actual 
occupancy  percentage),  at  its  option, 
either: 

(1)  For  the  last  day  of  the  morifh  that 
ends  six  months  before  the  beginning  of 
the  requested  budget  year;  or 

(2)  Based  on  the  average  occupancy 
during  the  month  ending  six  months 
before  the  beginning  of  the  requested 
budget  year. 

(b)  If  the  IHA  elects  to  use  an  average. 
it  shall  maintain  a  record  of  its 
computation  of  its  actual  occupancy 
percentage.  The  actual  occupancy 
percentage  shall  be  adjusted  to  reflect 
expected  changes  in  occupancy  because 
of  modernization,  new  development, 
demolition,  or  disposition  in  order  to 
reflect  the  expected  average  occupanc\' 


rate  throughout  the  year.  If,  after  that 
date,  there  are  changes,  up  or  down,  in 
occupancy  because  of  modernization, 
new  development,  demolition,  or 
disposition  not  reflected  in  the 
adjustment,  the  IHA  shall  submit  a 
budget  revision  to  reflect  the  actual 
change  in  occupancy  due  to  these 
actions 

§  950.770    ComprehansWe  Occupancy  Ptan 
(COP)  requirements. 

(a)  IIIAs  that  may  submit  a 
Comprehensive  OccupaiKy  Plan  (COP). 
An  IHA  may  prepare  and  submit  a  COP 
to  HUD  in  accordance  with  the 
provisions  of  this  section: 

(1)  For  its  first  requested  budget  year 
lioginning  on  or  after  July  1,  1986,  if  the 
IHA  has  an  actual  occupancy  percentage 
(§  950.760)  less  than  97  percent,  and  has 
more  than  five  vacant  units,  not  solely 
because  of  vacant,  on-schedule 
modernization  units  (as  defined  in 
§950.725(b)(3)(v));or 

(2)  For  a  requested  budget  year 
begiiuung  on  or  after  July  1, 1987,  if: 

(i)  The  IHA  projects  an  actual 
occupancy  percentage  (§950.760)  for 
the  requested  budget  year  of  less  than  97 
percent  and  has  more  than  five  vacant 
units,  other  than  vacant,  on-schedule 
modernization  units; 

(ii)  The  IHA  is  not  currently  a  low 
occupancy  IHA,  that  is,  the  IHA  had  an 
actual  occupancy  percentage 
determined  under  §  950.760  for  the  • 
current  requested  budget  year  that 
equalled  or  exceeded  97  percent  or  had 
five  or  fewer  vacant  units  other  than 
vacant,  on-schedule  modernization 
units;  and 

(iii)  The  IHA  is  not  currently  \mder  a 
COP. 

(b)  Comprehensive  Occupancy  Plan 
content.  A  COP  shall  provide  a  general 
IHA-wi«it^  strategy  for  returning  to 
occupaiK  y  or  deprogramming  all  vacant 
units  and  a  specific  strategy  for 
returning  to  occupancy  or 
deprogramming  units  for  each  project 
that  has  an  occupancy  percentage  of  less 
than  97  percent. 

(1)  The  general  IHA-wide  strategy  for 
returning  to  occupancy  or 
deprogramming  all  vacant  units  shall 
specify  management  actions  the  IHA  is 
taking  or  intends  to  take  to  eliminate 
vacancies,  such  as  revised  occupancy 
policies,  actions  to  reduce  time  to  return 
vacated  units  to  occuf>ancy,  and 
identification  of  the  need  to  use  the 
exception  for  nonelderly  tenants  in 
elderly  projects,  and  shall  include  a 
schedule  for  completing  these  actions. 

(2)  The  pro)ect-specific  strategy  shall: 
(i)  Identify  each  project  that  has  a 

percentage  of  occupancy  less  than  97 
percent. 


(ii)  State  the  pro)ect-specific actions 
the  IHA  is  taking  or  intends  to  take  to 
eliminate  vacancies,  such  as: 

(A)  Modernization; 

(B)  Demolition;  . 

(C)  Disposition; 

(D)  Change  in  occupancy  policy;  or 

(E)  Physical  or  management 
improvements:  and 

(iii)  For  each  project  identified, 
include  a  schedule  for  completing  these 
actions  and  returning  the  units  to 
occupancy. 

(3)  The  COP  shall  also  include  yearly 
IHA-wide  occupancy  goals  and  yearly 
occupancy  goals  for  each  project  with 
an  occupancy  rate  below  97  percent 
stated  for  each  year  until  there  is  a 
projected  IHA-wide  occupancy  rate  of  at 
least  97  percent  or  an  estimate  that  the 
IHA  will  have  five  or  fewer  vacant  units, 
excluding  units  that  are  vacant,  on- 
schedule  modernization  units.  These 
goals  should  reflect  the  average 
occupancy  percentage  for  each  year.  The 
yearly  occupiency  goals  (both  IHA-wide 
and  project  specific)  for  the  first  year  of 
a  COP  that  is  submitted  with  an  IHA's 
budget  for  its  first  requested  budget  year 
begiiming  on  or  after  July  1, 1986,  shall 
take  into  account  actions  taken  by  the 
IHA  from  August  2,  1985,  to  reduce 
vacancies. 

(c)  Time  for  submitting  a 
Comprehensive  Occupancy  Plan.  An 
IHA  that  submits  a  COP  to  HUD  for 
approval  in  accordance  with  paragraph 
(a)  of  this  section  shall  submit  the  COP 
with  its  budget. 

(d)  Maximum  term  of  a 
Comprehensive  Occupancy  Plan.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  a  COP: 

(i)  Submitted  for  an  IHA's  first 
requested  budget  year  beginning  on  or 
after  July  1, 1986,  shall  be  for  a  period 
approved  by  HUD  as  reasonable,  which 
shall  not  exceed  five  years;  or 

(ii)  Submitted  for  a  requested  budget 
year  beginning  on  or  after  July  1, 1987. 
shall  be  for  a  period  of  one  or  two  years, 
as  approved  by  HUD. 

(2)  A  COP  that  exceeds  the  maximum 
period  provided  in  paragraphs  (d)(l)(i) 
or  (ii)  of  this  section  may  be  approved 
only  if  the  Assistant  Secretary  for  Public 
and  Indian  Housing  has  given  written 
authorization  for  such  longer  period 
before  the  approval  of  the  COP. 

(e)  Local  governing  body  review.  The 
IHA  shall  have  the  COP  reviewed  by  the 
local  governing  body  for  comment  and 
shall  submit  any  comments  from  the 
local  governing  body  to  HUD  with  the 
COP. 

(f)  HUD  review  of  Comprehensive 
Occupancy  Plan.  If  HUD  fails  to 
approve,  disapprove,  or  otherwise 
substantively  comment  on  a  COP  within 


45  days  of  rKjaipt  of  the  plan,  the  IHA- 
wide  yearly  occupancy  goal  for  the  first 
year  of  the  COP  shall  be  considered 
approved  for  the  purpose  of  determining 
the  IHA's  projected  occupancy 
percentage  under  paragraph  (g)  of  this 
section. 

(g)  Projected  Occupancy  Percentage 
(Comprehensive  Occupancv  Plan).  An 
IHA  that  has  a  HUD-approved  COP  shall 
use  as  its  projected  occupancy 
percentage  for  computing  its  projected 
operating  income  level  imder  §950.725 
the  greater  of  its  actual  occupancy 
percentage,  as  determined  under 
§  950.760,  or  its  approved,  yearly  IHA- 
wide  occupancy  goal,  adjusted  as 
necessary  to  discount  units  that  are 
vacant  for  reasons  beyond  the  IHA's 
control,  as  provided  in  paragraph  (h)  of 
this  section. 

(h)  Units  vacant  for  reasons  beyond 
an  IHA's  control.  A  vacant  unit  is 
considered  vacant  for  reasons  beyond  an 
IHA's  control  only  if  the  unit  is  located 
in  a  project  that  meets  one  of  the 
following  conditions: 

(1 )  The  IHA  has  apphed  for 
modernization,  HUD  cannot  fund  the 
project  l>ecause  of  lack  of  sufficient 
funding,  and  it  is  expected  that  the  units 
will  be  occupied  when  the  units  are 
modernized. 

(2)  The  vacant  units  are  vacant,  on- 
schedule  modernization  units. 

(3)  The  units  are  vacant  because  of 
natural  disasters,  or  as  a  resuh  of  court- 
ordered,  or  HUD-approved,  constraints 
relating  to  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  use  2000d). 

§  950.772    Financial  management  systems, 
monitoring,  and  reporting. 

The  financial  management  systems, 
monitoring,  and  reporting  on  prt^ram 
performance  and  financial  reporting 
will  be  in  compliance  with  the 
requirements  of  24  CFR  85.20.  85.40, 
and  85.41,  except  to  the  extent  that  HUD 
requirements  provide  for  additional 
specialized  procedures  necessary  to 
permit  the  Secretary  to  make  the 
determinations  regarding  the  payment 
of  operating  subsidy  specified  in  section 
9(a)(1)  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C  1437g(a)(l)). 

§  950.774    Operating  subsidy  eligibiMy  for 
protects  owned  by  IHAs  m  Alaska 

The  provisions  of  this  subpart  are 
applicable  to  the  development, 
modernization,  and  operation  of  the 
rental  housing  o%vned  by  the  IHAs  in  the 
State  of  Alaska,  excluding  the  formula 
calculation  for  the  PFS. 
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Subpart  K — Energy  Audits,  Energy 
Conservation  Measures  and  Utility 
Allowances 

§  950.801    Purpose  and  applicability. 

(a)  Purpose.  The  purpose  of  this 
subpart  K  is  to  implement  HUD  policies 
in  support  of  national  energy 
conservation  goals  by  reducing  energy 
consumption  through  requiring  that 
IHAs  conduct  energy  audits  and 
undertake  certain  cost-effective  energy 
conservation  measures.  This  subpart  K 
also  provides  for  the  establishment  of 
utility  allowances  for  residents  based  on 
reasonable  consumption  of  utilities  by 
an  energy-conscious  household. 

(b)  Applicability.  The  provisions  of 
this  subpart  K  apply  to  all  IHAs  with 
IHA-owned  housing,  including  Mutual 
Help  and  Turnkey  III. 

Energy  Audits  and  Energy  Conservation 
Measures 

§  950.805    Requirements  for  energy  audits. 

All  IHAs  shall  complete  an  energy 
audit  for  each  IHA-owned  project  under 
mamagement.  Standards  for  energy 
audits  shall  be  equivalent  to  State  or 
tribal  standards  for  energy  audits. 
Energy  audits  shall  analyze  all  of  the 
energy  conservation  measures,  and  the 
payback  period  for  these  measures,  that 
are  pertinent  to  the  type  of  buildings 
and  equipment  operated  by  the  IHA. 

§  950.810    Order  of  funding. 

Within  the  funds  available  to  an  IHA. 
energy  conservation  measures  should  be 
accomplished  with  the  shortest  pay- 
back periods  funded  first.  However. 
HUD  Area  ONAPs  should  permit  IHAs 
to  make  adjustments  to  this  funding 
order  because  of  insufficient  funds  to 
accomphsh  high-cost  energy 
conservation  measures  (ECM).  or  a 
situation  in  which  an  ECM  with  a  longer 
pay-back  period  can  be  more  efficiently 
installed  in  conjunction  with  other 
planned  modernization.  Area  ONAPs 
may  not  authorize  installation  of 
individual  utility  meters  that  measure 
the  energy  or  fuel  used  for  space  heating 
in  dwelling  units  that  need  substantial 
weatherization,  when  installation  of 
meters  would  result  in  economic 
hardship  for  residents.  In  these  cases, 
the  ECMs  related  to  weatherization  shall 
be  accomplished  before  the  installation 
of  individual  utility  meters. 

§950.812    Funding. 

(a)  The  cost  of  accomplishing  cost- 
effective  energy  conservation  measures, 
including  the  cost  of  performing  energy 
audits,  shall  be  funded  from  operating 
funds  of  the  IHA  to  the  extent  feasible. 
When  sufficient  operating  funds  are  not 
available  for  this  purpose,  such  costs  are 


eligible  for  inclusion  in  a  modernization 
program,  for  funding  from  any  available 
development  funds  in  the  case  of 
projects  still  in  development,  or  for 
other  avciilable  funds  that  HUD  may 
designate  to  be  used  for  energy 
conservation. 

(b)  If  an  IHA  finances  energy 
conservation  measures  from  sources 
other  than  modernization  or  operating 
reserves,  such  as  on  the  basis  of  a 
promise  to  repay,  HUD  may  agree  to 
provide  adjustments  in  its  calculation  of 
the  IHA's  operating  subsidy  eligibility 
under  the  PFS  for  the  project  and  utility 
involved  if  the  financing  arrangement  is 
cost-beneficial  to  HUD.  (See 
§  950.730(e)). 

§  950.815    Energy  conservation  equipment 
and  practices. 

In  purchasing  original  or,  when 
needed,  replacement  equipment,  IHAs 
shall  acquire  only  equipment  that  meets 
or  exceeds  the  minimum  efficiency 
requirements  established  by  the  U.S. 
Department  of  Energy.  In  the  operation 
of  their  facilities,  IHAs  shall  follow 
operating  practices  directed  to 
maximum  energy  conservation. 

§950.822    Compliance  schedule. 

All  energy  conservation  measures 
determined  by  energy  audits  to  be  cost 
effective  shall  be  accomplished  as  funds 
are  available. 

§  950.825    Energy  performance  contracts. 

Method  of  procurement.  Energy 
performance  contracting  shall  be 
conducted  using  one  of  the  following 
methods  of  procurement: 

(a)  Competitive  proposals  (see 

§  950.165(c)).  In  identifying  the     ' 
evaluation  factors  and  their  relative 
importance,  as  required  by 
§  950.165(c)(1).  the  solicitation  shall 
state  that  technical  factors  are 
significantly  more  important  than  price 
(of  the  energy  audit);  or 

(b)  If  the  services  are  available  only 
from  a  single  source,  noncompetitive 
proposals  (see  §950. 165(d)). 

Individual  Metering  of  Utilities 

§  950.840    Individually  metered  utilities. 

(a)  All  utility  service  shall  be 
individually  metered  to  residents,  either 
through  provision  of  retail  service  to  the 
residents  by  the  utility  supplier  or 
through  the  use  of  checkmeters,  unless: 

(1)  Individual  metering  is  impractical, 
such  as  in  the  case  of  a  central  heating 
system  in  an  af>artment  building; 

(2)  Change  from  a  mastermetering 
system  to  individual  meters  would  not 
be  financially  justified  based  upon  a 
benefit/cost  analysis;  or 

(3)  Checkmetering  is  not  permissible 
under  State  or  local  law,  or  under  the 


policies  of  the  particular  utility  supplier 
or  public  service  commission. 

(b)  If  checkmetering  is  not 
permissible,  retail  service  shall  be 
considered.  Where  checkmetering  is 
permissible,  the  type  of  individual 
metering  offering  the  most  savings  to  the 
IHA  shall  be  selected. 

§  950.842    Benefit/cost  analysis. 

(a)  A  benefit/cost  analysis  shall  be 
made  to  determine  whether  a  change 
from  a  mastermetering  system  to 
individual  meters  will  be  cost  effective, 
except  as  otherwise  provided  in 
§950.846. 

(b)  Proposed  installation  of 
checkmeters  shall  be  justified  on  the 
basis  that  the  cost  of  debt  service 
(interest  and  amortization)  of  the 
estimated  installation  costs  plus  the 
operating  costs  of  the  checkmeters  will 
be  more  than  offset  by  reduction  in 
future  utilities  expenditures  to  the  IHA 
under  the  mastermeter  system. 

(c)  Proposed  conversion  to  retail 
service  shall  be  justified  on  the  basis  of 
net  savings  to  the  IHA.  This 
determination  involves  making  a 
comparison  between  the  reduction  in 
utility  expense  obtained  through 
eliminating  the  expense  to  the  IHA  for 
IHA-supplied  utilities  and  the  resultant 
allowance  for  resident-supplied 
utilities,  based  on  the  cost  of  utility 
service  to  the  residents  after  conversion. 

§950.844    Funding. 

The  cost  to  change  mastermeter 
systems  to  individual  metering  of 
resident  consumption,  including  the 
costs  of  benefit/cost  analysis  and 
complete  installation  of  checkmeters. 
shall  be  funded  from  operating  funds  of 
the  IHA  to  the  extent  feasible.  When 
sufficient  operating  funds  are  not 
available  for  this  purpose,  such  costs  are 
eligible  for  inclusion  in  a  modernization 
project  or  for  funding  from  any  available 
development  funds. 

§  950.845    Order  of  conversion. 

Conversions  to  individually  metered 
utility  service  shall  be  accomplished  in 
the  following  order  when  an  IHA  has 
projects  of  two  or  more  of  the 
designated  categories,  unless  otherwise 
approved  by  the  HUD  Area  ONAP: 

(a)  In  projects  for  which  retail  service 
is  provided  by  the  utiUty  supplier  and 
the  IHA  is  paying  all  the  individual 
utility  bills,  no  benefit/cost  analysis  is 
necessary,  and  residents  shall  be  billed 
directly  after  the  IHA  adopts  revised 
payment  schedules  providing 
appropriate  allowances  for  resident- 
supplied  utilities. 

(b)  In  projects  for  which  checkmeters 
have  been  installed  but  are  not  being 


utilized  as  the  basis  for  determining 
utility  charges  to  the  residents,  no 
benefit/cost  analysis  is  necessary.  The 
checkmeters  shall  be  used  as  the  basis 
for  utility  charges  and  residents  shall  be 
surcharged  for  excess  utility  use. 

(c)  Projects  for  which  meter  loops 
have  been  installed  for  utilization  of 
checkmeters  shall  be  analyzed  both  for 
the  installation  of  checkmeters  and  for 
conversion  to  retail  service. 

(d)  Low-  or  medium-rise  family  units 
with  a  mastermeter  system  should  be 
analyzed  for  both  checkmetering  and 
conversion  to  retail  service,  because  of 
their  large  potential  for  energy  savings. 

(e)  Low-  or  medium-rise  housing  for 
elderly  should  next  be  analyzed  for  both 
checkmetering  and  conversion  to  retail 
service,  since  the  potential  for  energy 
saving  is  less  than  for  family  units. 

(f)  Electric  service  under  mastermeters 
for  high-rise  buildings,  including 
projects  for  the  elderly,  should  be 
analyzed  for  both  use  of  retail  service 
and  of  checkipeters. 

§  950.846    Actions  affecting  residents. 

(a)  Before  making  any  convefsion  to 
retail  service,  the  IHA  shall  adopt 
revised  payment  schedules,  providing 
appropriate  allowances  for  the  resident- 
supplied  utilities  resulting  from  the 
conversion. 

(b)  Before  implementing  any 
modifications  to  utility  services 
arrangements  with  the  residents  or 
charges  with  respect  thereto,  the 
requisite  changes  shall  be  made  in 
resident  dwelling  leases  in  accordance 
with  subpart  D  of  this  part. 

(c)  To  the  extent  practicable,  IHAs 
should  work  closely  with  resident 
organizations  in  making  plans  for 
conversion  of  utility  service  to 
individual  metering,  explaining  the 
national  policy  objectives  of  energy 
conservation,  the  changes  in  charges 
and  rent  structure  that  will  result,  and 
the  goals  of  achieving  an  equitable 
structure  that  will  be  advantageous  to 
residents  who  conserve  energy. 

(d)  A  transition  period  of  at  least  six 
months  shall  be  provided  in  the  case  of 
initiation  of  checkmeters,  during  which 
residents  will  be  advised  of  the  charges 
but  during  which  no  surcharge  will  be 
made  based  on  the  readings.  This  trial 
period  will  afford  residents  ample 
notice  of  the  effects  the  checkmetering 
system  will  have  on  their  individual 
utility  charges  and  also  afford  a  test 
period  for  the  adequacy  of  the  utility 
allowances  established. 

(e)  During  and  after  the  transition 
period,  IHAs  shall  advise  and  assist 
residents  with  high  utility  consumption 
on  methods  for  reducing  their  usage. 
This  advice  and  assistance  may  include 


counseling,  installation  of  new  energy 
conserving  equipment  or  appliances, 
and  corrective  maintenance. 

§  950.849    Waivers  for  similar  projects. 

IHAs  with  more  than  one  project  of 
similar  design  and  utiUties  service  may 
prepare  a  benefit/cost  analysis  for  a 
representative  project.  A  finding  that  a 
change  in  metering  is  not  cost  effective 
for  the  representative  project  is 
sufficient  reason  for  the  HUD  Area 
ONAP  to  waive  the  requirements  of  this 
subpart  for  benefit/cost  analysis  on  the 
remaining  similar  projects. 

§  950.850    Reevaluations  of  mastermeter 
systems. 

Because  of  changes  in  the  cost  of 
utility  services  and  the  periodic  changes 
in  utility  regulations.  IHAs  with 
mastermeter  systems  are  required  to 
reevaluate  mastermeter  systems  without 
checkmeters  by  making  benefit/cost 
analyses  at  least  every  36  months.  HUD 
Area  ONAPs  may  grant  waivers  of  this 
requirement  upon  making  a  finding  as 
provided  in  §  950.849. 

Resident  Utility  Allowances 

§  950.860    Applicability. 

(a)  Sections  950.860  through  950.876 
apply  to  all  Indian  housing  dwelling 
units,  including  those  operated  under 
the  Mutual  Help  Homeownership 
Opportunity  Program. 

(b)  In  rental  units  for  which  utilities 
are  furnished  by  the  IHA  but  there  are 
no  checkmeters  to  measure  the  actual 
utilities  consumption  of  the  individual 
units,  residents  shall  be  subject  to 
charges  for  consumption  of  resident- 
owned  major  appliances,  or  for  optional 
functions  of  IHA-fumished  equipment, 
in  accordance  with  §  950.865(e),  but  no 
utility  allowance  will  be  established. 

§  950.865    Establishment  of  utility 
allowances  by  IHAs. 

(a)  IHAs  shall  establish  allowances  for 
IHA-furnished  utilities  for  all 
checkmetered  utilities  and  allowances 
for  resident-purchased  utilities  for  all 
utilities  purchased  directly  by  residents 
from  the  utilities  suppliers. 

(b)  The  IHA  shall  maintain  a  record 
that  documents  the  basis  on  which 
allowances  and  scheduled  surcharges, 
and  revisions  thereof,  are  established 
and  revised.  Such  record  shall  be 
available  for  inspection  by  residents. 

(c)  The  IHA  shall  give  notice  to  all 
residents  of  proposed  allowances, 
scheduled  surcharges,  and  revisions 
thereof  Such  notice  shall  be  given,  in 
the  manner  provided  in  the  lease  or 
homebuyer  agreement,  not  less  than  60 
days  l)efore  the  proposed  effective  date 
of  the  allowances  or  scheduled 


surcharges  or  revisions;  shall  describe 
with  reasonable  particularity  the  l>asis 
for  determination  of  the  allowances, 
scheduled  surcharges,  or  revisions, 
including  a  statement  of  the  specific 
items  of  equipment  and  function  whose 
utility  consumption  requirements  were 
included  in  determining  the  amounts  of 
the  allowances  or  scheduled  surcharges; 
shall  notify  residents  of  the  place  where 
the  IHA's  record  maintained  in 
accordance  with  paragraph  (b)  of  this 
section  is  available  for  inspection;  and 
shall  provide  all  residents  an 
opportunity  to  submit  written 
comments  during  a  period  expiring  not 
less  than  30  days  before  the  proposed 
effective  date  of  the  allowances  or 
scheduled  surcharges  or  revisions.  Such 
written  comments  shall  be  retained  by 
the  IHA  and  shall  be  available  for 
inspection  by  residents. 

(d)  Schedules  of  allowances  and 
scheduled  surcharges  shall  not  be 
subject  to  approval  by  HUD  liefore 
becoming  effective,  but  will  be  reviewed 
in  the  course  of  audits  or  reviews  of  IHA 
operations. 

(e)  The  IHA's  determinations  of 
allowances,  scheduled  surcharges,  and 
revisions  thereof  shall  be  final  and  valid 
unless  found  to  be  arbitrary,  capricious. 
an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  the  law. 

§  950.867    Categories  for  establishment  of 
allpwances. 

Separate  allowances  shall  be 
established  for  each  utility  and  for  each 
category  of  dwelling  units  determined 
by  the  IHA  to  be  reasonably  comparable 
as  to  factors  affecting  utility  usage.  The 
IHA  will  establish  allowances  for 
different  size  units,  in  terms  of  numbers 
of  bedrooms.  Other  categories  may  be 
established  at  the  discretion  of  the  IHA. 

§  950.869    Period  for  wrhich  allowances  are 
established. 

(a)  IHA-furnished  utilities. 
Allowances  will  normally  be 
established  on  a  quarterly  basis; 
however,  residents  may  be  surcharged 
on  a  monthly  basis.  The  allowances 
established  may  provide  for  seasonal 
variations. 

(b)  Resident-purchased  utilities. 
Monthly  allowances  shall  be  established 
at  a  uniform  monthly  amount  based  on 
an  average  monthly  utility  requirement 
for  a  year;  however,  if  the  utility 
supplier  does  not  offer  residents  a 
uniform  payment  plan,  the  allowances 
established  may  provide  for  seasonal 
variations. 

§  950.870    Standards  for  allowances  for 
utilities. 

(a)  The  objective  of  an  IHA  in 
designing  methods  of  establishing 
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utility  allowanoes  for  each  dwelling  unit 
category  tnd  unit  size  shall  be  to 
approximate  a  reasonable  consumption 
of  utilitie*  by  an  energy -conservative 
household  oC  modest  circumstances 
consistent  with  the  requirements  of  a 
safe,  sanitary,  and  healthful  living 
environment. 

(bj  Allowances  for  both  IHA- 
funitshed  and  resident-purchased 
utilities  shall  be  designed  to  include 
such  reasonable  consumption  for  major 
equipment  or  for  utility  hmctions 
furnished  by  the  IHA  for  all  residents 
(e.g.,  heating  furnace,  hot  water  heater). 
for  essential  equipment  whether  or  not 
furnished  by  the  IHA  (e.g.,  range  and 
refrigerator),  and  for  minor  items  of 
equipment  (such  as  toasters  and  radios) 
fumisiied  by  residents. 

(c)  The  complexity  and  elaborateness 
of  the  methods  chosen  by  the  IHA,  in  its 
discretion,  to  achieve  the  foregoing 
objective  will  depend  upon  the  data 
available  to  the  IHA  and  the  extent  of 
the  administrative  resources  reasonably 
available  to  the  IHA  to  be  devoted  to  the 
collection  of  such  data,  the  formulation 
of  methods  of  calculation,  and  actual 
calculatioo  and  monitoring  of  the 
allowances. 

(d)  tn  establishing  allowances,  the 
IHA  shall  take  into  account  relevant 
factors  affecting  consumption 
requirements,  including: 

(1)  The  equipment  and  functions 
intended  to  be  covered  by  the  allowance 
for  which  the  utility  will  be  used.  For 
instance,  natiu'al  gas  may  he  used  for 
cooking,  heating  domestic  water,  or 
space  heating,  or  any  combination  of  the 
three. 

(2)  The  climatic  location  of  the 
housing  projects. 

(3)  The  sire  of  the  dwelling  units  and 
the  number  of  occupants  per  dwelling 
unit. 

(4)  Type  of  construction  and  design  of 
the  housing  project. 

(5)  The  energy  efficiency  of  IHA- 
supplied  appliances  and  equipment. 

(6)  The  utility  consumption 
requirements  of  appliances  and 
equipment  whose  reasonable 
consumption  is  intended  to  be  covered 
by  the  total  resident  payment. 

(7)  The  physical  condition,  including 
insulation  and  weatherization,  of  the 
housing  project. 

(8)  Temperature  levels  intended  to  be 
maintained  in  the  unit  during  the  day 
and  at  night,  and  in  cold  and  weirm 
weather. 

(9)  Tetnperature  of  domestic  hot 
water. 

§  950.872    tturchafHea  for  excess 
consumption  of  IHA-fumished  utilities. 

(a)  For  dwelling  units  subject  to 
allowances  for  IHA-fumished  utilities 


where  checkmeters  have  been  installed, 
the  IHA  shall  establish  surcharges  for 
utility  consumption  in  excess  of  the 
allowauices.  Surcharges  may  be 
computed  on  a  straight  per  unit  of 
purchase  basis  (e^..  cents  per  kilowatt 
hour  of  electricity)  or  for  stated  blocks 
of  excess  consumption,  and  shall  be 
based  on  the  IHA's  average  utility  rate. 
The  basis  for  calculating  such 
surcharges  shall  be  described  in  the 
IHA's  schedule  of  allowances.  Changes 
in  the  dollar  amouiUs  of  surcharges 
based  directly  on  changes  in  the  IHA's 
average  utility  rate  shall  not  be  subject 
to  the  advance  notice  requirements  of 
this  section. 

(b)  For  dwelling  units  served  by  IHA- 
fumished  utilities  where  checkmeters 
have  not  been  installed,  the  IHA  shall 
establish  schedules  of  surcharges 
indicating  additional  dollar  amounts 
residents  will  be  required  to  pay  by 
reason  of  estimated  utiUty  consumption 
attributable  to  resident-owned  major 
appliances  or  to  optional  functions  of 
IHA-fumished  equipment.  Such 
surcharge  schedules  shall  state  the 
resident-owned  equipment  (or  functions 
of  IHA-fumished  equipment)  for  which 
surcharges  shall  be  made  and  the 
amounts  of  such  charges,  which  shall  be 
based  on  the  cost  to  the  IHA  of  the 
utility  ctmsumption  estimated  to  be 
attributable  to  reasonable  usage  of  such 
equipment 

§  950 J74    Review  and  revision  of 
allowances. 

(a)  Annua]  review.  The  IHA  shall 
review  at  least  annually  the  basis  on 
which  utiUty  allowances  have  been 
established  and,  if  reasonably  required 
in  order  to  continue  adherence  to  the 
standards  stated  in  §  950.870.  shall 
estabh^  revised  allowances.  The 
review  shall  include  all  changes  in 
circumstances  (including  completion  of 
modernization  and/or  other  energy 
conservation  measures  implemented  by 
the  IHA)  indicating  probability  of  a 
significant  change  in  reasonable 
consumption  requirements  and  changes 
in  utility  rates. 

(b)  Revision  as  a  result  of  rate 
changes.  The  IHA  may  revise  its 
allowances  for  resident-purchased 
utilities  between  annual  reviews  if  there 
is  a  rate  change  (including  fuel 
adjustments)  and  shall  be  required  to  do 
so  if  such  change,  by  itself  or  together 
with  prior  rate  changes  not  adjusted  for, 
results  in  a  change  of  10  pert»nt  or  more 
from  the  rates  on  which  such 
allowances  were  based  Adjustments  to 
resident  payments  as  a  result  of  such 
changes  shall  be  retroactive  to  the  first 
day  of  the  month  following  the  month 
in  which  the  last  rate  change  taken  into 


account  in  such  revision  became 
effective. 

§950876    Individual  reliel 

Requests  for  relief  from  surcharges  for 
excess  consiunption  of  IHA-purchased 
utilities,  or  from  payment  of  utility 
supplier  billings  in  excess  of  the 
allowances  for  resident -purchased 
utilities,  may  be  granted  by  the  IHA  on 
reasonable  grounds,  such  as  sp>ecial 
needs  of  elderly,  il,l  or  handicapped 
residents,  or  special  Eactors  anecting 
utility  usage  not  within  the  control  of 
the  resident,  as  the  IHA  shall  deem 
appropriate.  The  IHA's  criteria  for 
granting  such  relief,  and  procedures  for 
requesting  such  relief,  shall  be  adopted 
at  the  time  the  IHA  adopts  the  methods 
and  procedures  for  determining  utility 
allowances.  Notice  of  the  availability  of 
such  procedures  (including 
identification  of  the  IHA  representative 
with  whom  initial  contact  may  be  made 
by  residents),  and  the  IHA's  criteria  for 
granting  such  relief,  shall  be  included  in 
each  notice  to  residents  given  in 
accordance  with  §  950.865(c)  and  in  the 
information  given  to  new  residents 
upon  admission. 

Subpart  L — Operation  of  Projects  After 
Expiration  of  Initial  ACC  Term 

§  950.901     Purpose  and  appltcatNlity. 

(a)  Purpose.  This  subpart  L  specifies 
methods  for  extending  the  effective 
period  of  provisions  of  the  AOC  relating 
to  project  operation  beyond  the  original 
ACC  term.  Such  an  extension  provides 
a  contractual  basis  for  continued 
eligibility  for  operating  subsidy. 

(b)  Applicability.  This  subpart  L 
applies  to  any  Indian  housing  project 
which  is  owned  by  an  IHA  and  is 
subject  to  an  ACC  under  section  5  of  the 
United  States  Housing  Act  of  1937, 
including  rental.  Turnkey  01.  or  Mutual 
Help  housing.  However,  it  does  not 
apply  to  the  Section  8  and  Section  23 
Housing  Assistance  Payments  Programs 
and  the  Section  10(c)  and  Section  23 
Leased  Housing  Programs. 

§  950.903    Continumg  eligibility  for 
operating  autisidy;  ACC  extension. 

(a)  Operating  subsidy.  After  the  initial 
term  of  the  ACC,  HUD  will  pay 
operating  subsidy  with  respect  to  a 
project  only  in  accordance  with  an  ACC 
amendment  providing  for  extension  of 
the  term  of  the  ACC  provisions  related 
to  project  operation  for  a^  least  ten  years 
after  the  last  payment  of  HUD  , 

assistance.  The  ACC  amendment  shall 
be  in  the  form  prescribed  by  HUD.  and 
shall  specify  the  particular  provisions  of 
the  AOC  that  relate  to  continued  project 
operation  and.  therefore,  remain  in 
effect  for  the  extended  AOC  term.  These 
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provisions  shall  include  a  requirement 
that  the  IHA  execute  and  file,  for  public 
record,  an  appropriate  document 
evidencing  the  IHA's  covenant  not  to 
convey,  encumber  or  make  any  other 
disposition  of  the  project  without  HUD 
approval  for  a  period  of  ten  years  after 
the  receipt  of  the  last  payment  of  HUD 
assistance. 

(b)  Consolidated  ACC.  Where  a  single 
ACC  covers  more  than  one  project 
(consolidated  ACC),  each  annual 
operating  subsidy  payable  under  that 
ACC  is  a  lump-sum  amount  which  is 
not  divided  into  discrete  amounts  for 
the  individual  projects  subject  to  the 
consolidated  ACC  (see  subpart  J  of  this 
pari).  Accordingly,  if  an  IHA,  before 
submitting  a  request  for  operating 
subsidy,  determines  that  any  project(s) 
under  the  consolidated  ACC  will  not 
require  operating  subsidy  and  should 
not  be  subject  to  the  provisions  of 
paragraph  (a)  of  this  section,  the  IHA 
shall  accompany  its  request  with  a 
resolution  adopted  by  the  Board  of 
Commissioners  certifying  that  no 
operating  subsidy  shall  be  used  with 
respect  to  such  pfoject(s)  thereafter  and 
that  all  financial  records  and  accounts 
shall  be  kept  separately  for  such 
project(s).  In  such  cases,  the  removal  of 
the  project(s)  from  the  request  for 
operating  subsidy  shall  be  reflected  by 
the  inclusion  of  that  number  of  unit 
months  available  for  the  project(s)  when 
making  the  calculations,  under  subpart 
J  of  this  part,  for  determination  of  total 
amount  of  operating  subsidy  payable 
under  the  consohdated  ACC.  In  any 
event  no  operating  subsidy  payable 
under  a  consolidated  ACC  or  otherwise 
shall  be  used  to  pay,  directly  or 
indirectly,  any  costs  attributable  to  a 
project  that  is  ineligible  or  otherwise 
excluded  from  operating  subsidy  under 
paragraph  (a)  of  this  section.  Even  if  no 
operating  subsidy  is  received  with 
respect  to  a  project,  the  IHA  remains 
obligated  to  maintain  and  operate  the 
project  in  accordance  with  the 
provisions  of  the  ACC  related  to  project 
operation  so  long  as  those  ACC 
provisions  remain  in  effect. 

§  950.905    ACC  extension  in  absence  of 
current  operating  subsidy. 

Where  no  operating  subsidy  is  being 
paid  under  an  ACC,  tiie  IHA  shall,  at 
least  one  year  before  the  anticipated 
ACC  expiration  date  for  the  project, 
notify  the  Area  ONAP  as  to  whether  or 
not  the  IHA  desires  to  maintain  a  basis 
for  receiving  operating  subsidy  with 
respect  to  the  project  after  the 
anticipated  ACC  expiration  date.  This 
notification  shall  be  submitted  to  the 
appropriate  Area  ONAP  in  the  form  of 
a  resolution  by  the  IHA's  Board  of 


Commissioners.  If  the  IHA  does  not 
desire  to  maintain  a  basis  for  operating 
subsidy  payments  with  respect  to  the 
project  after  the  anticipated  ACC 
expiration  date,  the  resolution  shall 
certify  that  no  operating  subsidy  shall 
be  utilized  with  respect  to  the  project 
after  the  effective  date  of  this  rule  and 
that  all  financial  records  and  accounts 
for  such  a  project  shall  be  kept 
separately.  If  the  IHA  does  desire  to 
maintain  a  basis  for  such  operating 
subsidy  payments,  the  resolution  shall 
include  the  IHA's  request  for  extension 
of  the  term  of  the  ACC  provisions 
related  to  project  operation,  for  a  period 
of  not  less  than  one  nor  more  than  10 
years.  Upon  the  Area  ONAP's  receipt  of 
the  request,  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  effecting 
the  extension  for  the  period  requested 
by  the  IHA,  unless  HUD  finds  that 
continued  operation  of  the  project 
cannot  be  justified  under  the  standards 
set  forth  in  subpart  M  of  this  part. 

§  950.907    HUD  approval  of  disposition  or 
demolition. 

During  the  post-assistance  service 
period  of  continued  operation  as  low- 
income  housing,  HUD  may  authorize  an 
IHA  to  dispose  of  or  demolish  housing 
units  at  any  time,  in  accordance  with 
subpart  M  of  this  part. 

Subpart  M — Disposition  or  Demolition 
of  Projects 

§  950.921    Purpose  and  applicability. 

(a)  Purpose.  This  subpart  M  sets  forth 
requirements  for  HUD  approval  of  an 
IHA's  application  to  dispose  of  or 
demolish  (in  whole  or  in  part)  IHA- 
owned  projects  assisted  under  the  Act. 
The  rules  and  procedures  contained  in 
24  CFR  part  85  are  inapplicable. 

(b)  Applicability.  (1)  Type  of  projects. 
This  subpart  M  applies  to  any  Indian 
housing  project  that  is  owned  by  an  IHA 
and  is  subject  to  an  ACC  under  section 

5  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437c),  including  rental. 
Turnkey  HI,  or  Mutual  Help  housing. 
This  subpart  M  does  not  apply  to: 

(i)  IHA-owned  Section  8  housing  or 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act  (42  U.S.C.  1437h(c) 
or  1437u); 

(ii)  Demolition  or  disposition  before 
the  end  of  the  initial  operating  period 
(EIOP),  as  determined  under  the  ACC,  of 
property  acquired  incident  to  the 
development  of  an  Indian  Rousing 
project  (however,  this  exception  does 
not  apply  to  units  occupied  or  available 
for  occupancy  by  Indian  housing 
tenants  before  EIOP); 

(iii)  Conveyance  of  Indian  bousing  for 
the  purpose  of  providing 


homeownership  opportunities  for  low- 
income  families  under  section  21  of  the 
Act,  the  Turnkey  in  or  Mutual  Help 
Homeownership  Opportunity  programs, 
or  any  other  homeownership  programs 
established  under  sections  5(h)  and 
6(c)(4)(D)  of  the  Act  (42  U.S.C.  1437c(h), 
1437d(c)(4M3))  or  tides  11  and  III  of  the 
Act  (42  U.S.C.  1437aa,  1437aaa). 

(iv)  Leasing  of  dwelling  or 
nondwelling  space  incident  to  the 
normal  operation  of  the  project  for 
Indian  housing  purposes,  as  permitted 
by  the  ACC; 

(v)  Easements,  rights-of-way,  and 
transfers  of  utility  systems  incident  to 
the  normal  operation  of  the  project  for 
Indian  housing  purposes,  as  permitted 
by  the  ACC; 

(vi)  Reconfiguration  of  the  interior 
space  of  buildings  (e.g.,  moving  or 
removing  interior  walls  to  change  the 
design,  sizes,  or  number  of  imits) 
without  demolition;  and 

(vii)  A  whole  or  partial  taking  by  a 
public  or  quasi-public  entity  through 
the  exercise  of  its  power  of  eminent 
domain. 

(2)  (Reserved). 

(c)  Type  of  actions.  Any  action  by  an 
IHA  to  dispose  of  or  demolish  an  Indian 
housing  project  or  a  portion  of  an  Indian 
housing  project  is  subject  to  the 
requirements  of  this  subpart  M.  Until 
such  time  as  HUD  approval  may  be 
obtained,  the  IHA  may  not  take  any 
action  to  dispose  of  or  demolish  an 
Indian  housing  project  or  portion  of  an 
Indian  housing  project,  and  the  IHA 
shall  continue  to  meet  its  ACC 
obligations  to  maintain  and  operate  the 
property  as  housing  for  low-income 
families.  This  does  not  mean  that  HUD 
approval  under  this  subpart  M  is 
required  for  planning  activities, 
analysis,  or  consultations,  such  as 
project  viability  studies,  comprehensive 
modernization  plaiuxing,  or 
comprehensive  occupancy  planning. 

§  950.923    General  requirements  for  HUD 
approval  of  disposition  or  demolition. 

(a)  For  purposes  of  this  subpart  M,  the 
term  "tenant"  will  also  include 
"homebuyer"  when  the  development 
involved  is  a  homeownership  project; 
and  the  term  "unit  of  general 
government"  will  include  the  tribal 
government,  when  applicable. 

(b)  HUD  will  not  approve  an 
application  for  disposition  or 
demolition  unless: 

(1 )  The  application  has  been 
developed  in  consultation  with  tenants 
of  the  project  involved,  any  tenant 
organizations  for  the  project,  and  any 
IHA-wide  tenant  organizations  that  will 
be  affected  by  the  disposition  or 
demolition; 
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(2)  The  IHA  has  complied  with  the 
requirement  to  ofier  the  project  or 
portioa  of  the  project  proposed  for 
demohtioo  or  disposition  to  the  resident 
organizations  as  required  under 
§950.925; 

(3)  The  application  contains  a 
certificalion  by  the  chief  executive 
officer,  or  designee,  that  the  unit  of 
general  govemroent  will  comply  with 
displacement,  relocation,  and  real 
property  acquisition  policies  described 
in  §950.117: 

(4)  Demolition  or  disposition 
(including  any  related  replacement 
housing  plan)  will  meet  the 
requirements  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4321),  the  National  Historic 
Presenratiaa  Act  of  1966  (16  U.S.C. 
469).  and  related  laws,  as  stated  in 
HIJD'8  reguiations  at  24  CFR  part  50. 
When  the  site  of  the  replacement 
housing  is  unknown  at  the  time  of 
submissioo  of  the  application  for 
demolition  or  disposition,  the 
application  shall  contain  a  certification 
that  the  applicant  agrees  to  assist  HUD 
to  comply  %vith  24  CFR  part  50,  and  that 
the  applicant  shall: 

(i)  Supply  HUD  with  all  available, 
relevant  information  necessary  for  HUD 
to  perform  for  each  property  any 
environmental  review  required  by  24 
CFR  part  50; 

(ii)  Carry  out  mitigating  measures 
required  by  HUD  or  select  alternate 
eligible  property:  and 

(iii)  Not  acquire,  rehabilitate,  convert, 
lease,  repair,  or  construct  property,  or 
commit  HUD  funds  or  other  funds  to 
such  program  activities  with  respect  to 
any  eligible  property,  until  HUD 
approval  is  received. 

(5)  The  IHA  has  developed  a 
replacement  housing  plan,  in 
accordance  with  §  950.935.  and  has 
obtained  a  commitment  for  the  funds 
necessary  to  carry  out  the  plan  over  the 
approved  schedule  of  the  plan.  To  the 
extent  such  funding  is  not  provided 
from  other  sources  (e.g..  State,  tribal,  or 
local  programs  or  proceeds  of 
disposition),  HUD  approval  of  the 
application  for  demolition  or 
disposition  is  conditioned  on  HUD's 
agreement  to  commit  the  necessary 
funds  (subject  to  availability  of  future 
appropriations). 

§950.925    Restdant  organization 
opportunity  to  purchase. 

(a)  Apphcabdity.  ( 1 )  This  section 
apphes  to  applications  for  demoUtion  or 
dispositkm  of  a  development  which 
involve  dwelling  units,  nondwelling 
spaces  (e.g.,  administration  and 
community  buildings,  maintenance 
facilities),  and  excess  land. 


(2)  The  requirements  of  this  section 
do  not  apply  to  the  following  cases 
which  it  has  been  determined  do  not 
present  appropriate  opportunities  for 
resident  purchase: 

(i)  The  IHA  has  determined  that  the 
property  proposed  for  demohtion  is  an 
imminent  threat  to  the  health  and  safety 
of  residents: 

(ii)  The  tribal  or  local  government  has 
condemned  the  property  proposed  for 
demolition: 

(iii)  A  tribal  or  local  government 
agency  has  determined  and  notified  the 
IHA  that  units  shall  be  demolished  to 
allow  access  to  fire  and  emergency 
equipment; 

(iv)  The  IHA  has  determined  tliat  the 
demolition  of  selected  portions  of  the 
development  in  order  to  reduce  density 
is  essential  to  ensure  the  long-term 
viability  of  the  development  or  the  IHA 
(but  in  no  case  should  this  be  used 
cumulatively  to  avoid  Section  412 
requirements):  or 

(v)  A  public  body  has  requested  to 
acquire  vacant  land  that  is  less  than  two 
acres  in  order  to  build  or  expand  its 
services  (e.g..  a  tribal  or  local 
government  wishes  to  use  the  land  to 
build  or  establish  a  police  substation). 

(3)  In  the  situations  listed  in 
paragraph  (a)(2)  of  this  section,  the  IHA 
may  proceed  to  submit  its  request  to 
demolish  or  dispose  of  the  property,  or 
the  portion  of  the  property,  to  HUD.  in 
accordance  with  section  18  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437p)  and  this  subpart  without 
affording  an  opportimity  for  purchase 
by  a  resident  organization.  However, 
resident  consultation  would  be  required 
in  accordance  with  §-950  923(b)(1).  The 
IHA  shall  submit  written 
dociunentation.  on  official  stationery, 
with  date  and  signatures  to  justify 
paragraphs  (a)(2)(i)  through  (v)  of  this 
section.  Examples  of  such 
documentation  include: 

(i)  A  certification  from  a  tribal  or  local 
agency,  such  as  the  fire  or  health 
department,  that  a  condition  exists  in 
the  development  that  is  an  imminent 
threat  to  residents:  or 

(ii)  A  copy  of  the  condemnation  order 
from  the  local  health  department.  If, 
however,  at  some  future  date,  the  IHA 
proposes  to  sell  the  remaining  property 
described  in  paragraphs  (a)(2)(i)  through 
(iii)  of  this  section,  the  IHA  will  be 
required  to  comply  with  this  section. 

(b)  Opportunity  for  residents  to 
organize.  Whefie  the  affected 
development  does  not  have  an  existing 
resident  organization,  resident 
management  corporation  or  resident 
cooperative  at  the  time  of  the  IHA 
proposal  to  demolish  or  dispose  of  the 
development  or  a  portion  of  the 


development,  the  IHA  shall  make  a 
reasonable  effort  to  inform  residents  of 
the  development  of  the  opportunity  to 
organize  and  purchase  the  property 
proposed  for  demolition  or  disposition. 
Examples  of  "reasonable  effort"  at  a 
minimum  include  at  least  one  of  the 
following  activities:  convening  a 
meeting,  sending  letters  to  all  residents, 
publishing  an  announcement  in  the 
resident  newsletter,  where  available,  or 
hiring  a  consultant  to  provide  technical 
assistance  to  the  residents.  HUD  will  not 
approve  any  application  that  cannot 
demonstrate  that  the  IHA  has  allowed  at 
least  45  days  for  the  residents  of  the 
affected  development  to  organize  a 
resident  organization.  The  IHA  should 
initiate  its  efforts  to  inform  the  residents 
of  their  right  to  organize  as  an  integral 
part  of  the  resident  consultation 
requirement  under  §  950.923(b)(1). 

(c)  Established  organizations.  Where 
there  are  duly  formed  resident 
management  corporations,  resident 
organizations  or  resident  cooperatives  at 
the  affected  development,  the  IHA 
should  follow  the  procedures  beginning 
in  paragraph  (d)  of  this  section.  Where 
the  affected  development  is  folly  or 
partially  occupied,  the  residents  shall  be 
given  the  opportunity  to  form  under  the 
procedures  in  paragraph  (b)  of  this 
section. 

(d)  Offer  of  sale  to  resident 
organizations.  (1)  The  IHA  shall  make 
the  formal  offer  for  sale  which  shall 
include  the  information  listed  in  this 
section.  All  contacted  organizations 
shall  have  30  days  to  express  an  interest 
in  the  offer.  The  IHA  shall  offer  to  sell 
the  property  proposed  for  demolition  or 
disposition  to  the  resident  management 
corporation,  the  resident  organization  or 
resident  cooperative  of  the  affected 
development  under  at  least  as  favorable 
terms  and  conditions  as  the  IH.\  would 
offer  it  for  sale  to  another  purchaser. 
The  offer  shall  include: 

(i)  An  identification  of  the 
development,  or  portion  of  the 
development,  in  the  proposed 
demolition  or  disposition,  including  the 
development  number  and  location,  the 
number  of  units  and  bedroom 
configuration,  the  amount  of  space  and 
use  for  non-dwelhng  space,  the  current 
physical  condition  (e.g..  fire  damaged, 
friable  asbestos,  lead  based  paint  test 
results),  and  occxipancy  status  (e.g.. 
percent  occupancy): 

(it)  In  the  case  of  disposition,  a  copy 
of  the  appraisal  of  the  property  and  any 
terms  of  sale; 

(iii)  An  IHA  disclosure  and 
description  of  plaits  proposed  for  reuse 
of  land,  if  any,  after  the  proposed 
demolition  or  disposition; 


(iv)  An  identification  of  available 
resources  (including  its  own  and  HUD's) 
to  provide  technical  assistance  to  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
to  enable  the  organization  to  better 
understand  its  opportunity  to  purchase 
the  development,  the  development's 
value  and  potential  use; 

(v)  Any  and  all  terms  of  sale  that  the 
IHA  requires  for  the  Section  18  action; 
[If  the  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development  submits  a  proposal  that  is 
other  than  the  terms  of  sale  (e.g.. 
purchase  at  less  than  fair  market  value 
with  demonstrated  commensurate 
public  benefit  or  for  the  purposes  of 
homeovvnership).  the  IHA  may  consider 
accepting  the  offer.) 

(vi)  A  date  by  which  the  resident 
management  corporation,  resident 
organization  or  resident  cooperative  of 
the  affected  development  shall  respond 
to  the  IHA's  offer  to  sell  the  property 
proposed  for  demolition  or  disposition, 
which  shall  be  no  less  than  30  days 
from  the  date  of  the  official  offering  of 
the  IHA  which  will  be  made  sometime 
after  the  meeting.  The  response  from  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
shall  be  in  the  form  of  a  letter 
expressing  its  interest  in  accepting  the 
IHA's  written  offer. 

(vii)  A  statement  that  the  resident 
management  corporation,  resident 
organization  and  resident  cooperative  of 
the  affected  development  will  be  given 
up  to  60  days  to  develop  and  submit  a 
proposal  to  the  IHA  to  purchase  the 
property  and  to  obtain  a  firm  financial 
commitment.  It  shall  explain  that  the 
IHA  shall  approve  the  proposal  from  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development, 
if  it  meets  the  terms  of  sale.  However, 
the  statement  shall  indicate  that  the  IHA 
can  consider  accepting  an  offer  from  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
that  is  other  than  the  terms  of  sale:  e.g.. 
purchase  at  less  than  fair  market  value 
with  demonstrated  commensurate 
public  benefit  or  for  the  purposes  of 
homeownership.  The  statement  shall 
explain  that  if  the  IHA  receives  more 
than  one  proposal  from  a  resident 
ruanagement  corporation,  resident 
organization  or  resident  cooperative  at 
the  affected  development,  the  IHA  shall 
select  the  proposal  that  meets  the  terms 
of  sale.  In  the  event  that  two  proposals 
from  the  affected  development  meet  the 


terms  of  sale,  the  IHA  shall  choose  the 
best  proposal. 

(2)  After  the  30  day  time  frame  for  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
to  respond  to  the  notification  letter  has 
expired,  the  IHA  is  to  prepare  letters  to 
those  organizations  that  responded 
affirmatively  inviting  them  to  submit  a 
formal  proposal  to  purchase  the 
property.  The  organization  has  up  to  60 
days  from  the  date  of  its  affirmative 
response  to  prepare  and  submit  a 
proposal  to  the  IHA  that  provides  all  the 
information  requested  in  paragraph 
(d)(1)  of  this  section  and  meets  the 
terms  of  sale. 

(e)  IHA  review  of  proposals.  The  IHA 
has  up  to  60  days  from  the  date  of 
receipt  of  the  proposals  to  review  them 
and  determine  whether  they  meet  the 
terms  of  sale  set  forth  in  its  offer.  If  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
submits  a  proposal  that  is  other  than  the 
terms  of  sale  (e.g.,  purchase  at  less  than 
the  fair  market  value  with  demonstrated 
commensurate  public  benefit  or  for  the 
purposes  of  homeownership),  the  IHA 
may  consider  accepting  the  offer.  If  the 
terms  of  sale  are  met,  within  14  days  of 
the  IHA's  final  decision,  the  IHA  shall 
notify  the  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development  of  that  fact  and  that  the 
proposal  has  been  accepted  or  rejected. 

(0  Appeals.  The  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development  has  the  right  to  appeal  the 
IHA's  decision  to  the  HUD  Area  ONAP. 
A  WTitten  appeal  shall  be  made  within 
30  days  of  the  decision  by  the  IHA.  The 
appeal  should  include  copies  of  the 
proposal  and  any  related 
correspondence.  The  HUD  Area  ONAP 
will  render  a  final  decision  within  30 
days.  A  letter  communicating  the 
decision  is  to  be  prepared  and  sent  to 
the  IHA  and  the  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development. 

(g)  Contents  of  proposal.  (1)  The 
proposal  from  the  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development  shall  at  a  minimum 
include  the  following: 

(i)  The  length  of  time  the  organization 
has  been  in  existence: 

(ii)  A  description  of  current  or  past 
activities  which  demonstrate  the 
organization's  organizational  and 
management  capability  or  the  planned 


acquisition  of  such  capability  through  a 
partner  or  other  outside  entities: 

(iii)  A  statement  of  financial 
capability; 

(iv)  A  description  of  involvement  of 
any  non-resident  organization  (non- 
profit, for-profit,  governmental  or  other 
entities),  if  any.  the  proposed  division  of 
responsibilities  between  the  two,  and 
the  non-resident  organization's  financial 
capabilities; 

(v)  A  plan  for  financing  the  purchase 
of  the  property  and  a  firm  commitment 
for  funding  resources  necessary,-  to 
purchase  the  property  and  pay  for  any 
necessary  repairs; 

(vi)  A  plan  for  the  use  of  the  property: 

(vii)  The  proposed  purchase  price  in 
relation  to  the  appraised  value; 

(viii)  Justification  for  purchase  at  less 
than  the  fair  market  value  in  accordance 
with  §950. 931(h),  if  appropriate; 

(ix)  Estimated  time  schedule  for 
completing  the  transaction; 

(x)  The  response  to  the  IHA's  terms  of 
sale; 

(xi)  A  resolution  from  the  resident 
organization  approving  the  proposal; 
and 

(xii)  A  proposed  date  of  settlement, 
generally  not  to  exceed  six  months  from 
the  date  of  IHA  approval  of  the 
proposal,  or  such  period  as  the  IHA  may 
determine  to  be  reasonable. 

(2)  If  the  proposal  is  to  purchase  the 
property  for  homeownership  under 
section  5(h)  or  HOPE  1.  then  the 
requirements  of  section  18  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437p)  and  this  subpart  do  not  apply, 
and  the  applicable  requirements  shall  lie 
those  under  the  HOPE  1  guidelines,  as 
set  forth  at  24  CFR  Subtitle  A,  App.  A. 
or  the  section  5(h)  regulation,  as  set 
forth  in  subpart  P  of  this  part.  In  order 
for  the  IHA  to  consider  a  proposal  to 
purchase  under  section  412.  using 
homeownership  opportunities  under 
section  5(h)  or  HOPE  1.  the  resident 
management  corporation,  organization 
or  resident  cooperative  of  the  affected 
development  shall  meet  the  provisions 
of  this  subsection,  including  items  in 
paragraph  (g)(1)  of  this  section. 

(3)  If  the  proposal  is  to  purchase  thr 
property  for  other  than  the 
aforementioned  homeownership 
programs  or  for  uses  other  than 
homeownership.  then  the  proposal  shall 
meet  all  the  disposition  requirements  of 
section  18  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437p)  and  this' 
subpart. 

(h)  IHA  Obligations.  (1)  Prepare  and 
disperse  the  formal  offer  of  sale  to  the 
resident  management  corporation, 
resident  organization  and  resident 
cooperative  of  the  affected  development 
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(2)  Evaluate  proposals  received  aod 
make  the  selection  based  on  the 
considerations  set  forth  in  paragraph  (b) 
of  this  section.  Issue  letters  of 
acceptance  and  rejection. 

(3)  Prepare  certifications,  where 
appropriate,  as  discussed  in  paragraph 
(j)(3)  of  this  section.  The  IHA  shall 
comply  with  its  obligations  under 

§  950.923(b)(1)  regarding  tenant 
consultation  and  provide  evidence  to 
HUD  that  it  has  met  those  obligations. 
The  IHA  shall  not  act  in  an  arbitrary 
manner  and  shall  give  full  and  fair 
consideration  to  any  qualified  resident 
management  corporation,  resident 
organization  or  resident  cooperative  of 
the  affected  development  and  accept  the 
proposal  if  it  meets  the  terms  of  sale. 

(i)  IHA  application  submission 
requirements  for  proposed  demolition  or 
disposition.  (1)  If  the  proposal  from  the 
resident  organization  is  rejected  by  the 
IHA,  and  either  there  is  ho  appeal  by  the 
organization  or  the  appeal  has  been 
denied,  the  IHA  shall  submit  its 
demolition  or  disposition  application  to 
HUD  in  accordance  with  section  18  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437p)  and  this  subpart.  The 
demolition  or  disposition  application 
shall  include  complete  documentation 
that  the  requirements  of  this  section 
have  been  met.  IHAs  shall  submit 
written  documentation  that  the  resident 
management  corporation,  resident 
organization  and  resident  cooperative  of 
the  affected  development  have  been 
apprised  of  their  opportunity  to 
purchase  under  this  section.  This 
documentation  shall  include  a  copy  of 
the  signed  and  dated  IHA  notification 
letfer(s)  to  each  organization  informing 
them  of  the  IHA's  intention  to  submit  an 
application  for  demolition  or 
disposition  and  the  responses  from  each 
organizution. 

(2)  If  the  IHA  accepts  the  proposal  of 
the  resident  organization,  the  IHA  shall 
submit  a  disposition  application  in 
accordence  with  section  18  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437p)  and  this  subpart,  with 
appropriate  justification  for  a  negotiated 
sale  and  for  sale  at  less  than  fair  market 
value,  if  applicable. 

(3)  HUD  will  not  process  an 
application  for  demolition  or 
disposition  unless  the  IHA  provides 
HUD  with  one  of  the  following: 

(i)  Where  no  resident  management 
corporation,  resident  organization  or 
resident  cooperative  exists  in  the 
affected  development  and  the  residents 
of  the  affected  development  have  not 
formed  a  new  organization,  a 
certification  from  either  the  executive 
director  or  the  board  of  commissioners 
stating  that  no  such  organization(s) 


exists  and  documentation  that  a 
reasonable  effort  to  inform  residents  of 
their  opportunity  to  organize  has  been 
made:  or 

(ii)  Where  a  resident  management 
corporation,  resident  organization  or 
resident  cooperative  exists  in  the 
affected  development  one  of  the 
following,  either  paragraph  (i)(3)(ii)(A) 
or  (B)  of  this  section: 

(A)  A  board  resolution  or  its 
equivalent  from  each  resident 
management  corporation,  resident 
organization  or  resident  cooperative 
stating  that  such  organization  has 
received  the  IHA  letter,  and  that  it 
understands  the  offer  and  waives  its 
opportunity  to  purchase  the  project,  or 
portion  of  the  project,  covered  by  the 
demolition  or  disposition  application. 
The  response  should  clearly  state  that 
the  resolution  was  adopted  by  the  entire 
organization  at  a  formal  meeting;  or 

(B)  A  certification  from  the  executive 
director  or  board  of  commissioners  of 
the  IHA  that  the  thirty  (30)  day 
timeframe  has  expired  and  no  response 
was  received  to  its  offer. 

§  950.927    Specific  criteria  for  HUD 
approval  of  disposition  requests. 

In  addition  to  other  applicable 
requirements  of  this  subpart,  HUD  will 
not  approve  a  request  for  disposition 
unless  HUD  determines  that  retention  is 
not  in  the  best  interests  of  the  tenants 
and  the  IHA,  because  at  least  one  of  the 
following  criteria  is  met: 

(a)  Developmental  changes  in  the  area 
surrounding  the  project  adversely  affect 
the  health  or  safety  of  the  tenants  or  the 
feasible  operation  of  the  project  by  the 
IHA. 

(b)  Disposition  Will  allow  the 
acquisition,  development,  or 
rehabilitation  of  other  properties  that 
will  be  more  efficiently  or  effectively 
operated  as  low-income  housing 
projects,  and  that  will  preserve  the  total 
amount  of  low-income  housing  stock 
available  to  the  community. 

(c)  There  are  other  factors  justifying 
disposition  that  HUD  determines  are 
consistent  with  the  best  interests  of  the 
tenants  and  the  IHA  that  are  not 
inconsistent  with  other  provisions  of  the 
Act. 

(d)  In  the  case  of  disposition  of 
property  other  than  dwelling  units: 

(1)  The  property  is  determined  by 
HUD  to  be  excess  to  the  needs  of  the 
project  (after  the  end  of  the  initial 
operating  period);  or 

(2)  The  disposition  of  the  property  is 
incidental  to.  or  does  not  interfere  with, 
continued  operation  of  the  remaining 
portion  of  the  project. 


§  950.928    Specific  criteria  for  HUD 
approval  of  demolition  requests. 

In  addition  to  other  applicable 
requirements  of  this  subpart,  HUD  will 
not  approve  an  appUcation  for 
demolition  imless  HUD  determines  that 
at  least  one  of  the  following  criteria  is 
met: 

(a)  In  the  case  of  demolition  of  all  or 
a  portion  of  a  project,  the  project,  or  a 
portion  of  the  project,  is  obsolete  as  to 
physical  condition,  location,  or  other 
factors,  making  it  unusable  for  housing 
purposes;  and 

(b)  No  reasonable  program  of 
modifications,  in  keeping  with  the 
provisions  of  subpart  I  of  this  part,  is 
feasible  to  return  the  project  or  portion 
of  the  project  to  useful  fife. 

§  950.931     IHA  application  for  HUD 
approval. 

Written  approval  by  HUD  shall  hft 
required  before  the  IHA  may  undertake 
any  transaction  involving  demolition  or 
disposition.  To  request  approval,  the 
IHA  shall  submit  an  application  to  the 
HUD  Area  ONAF  that  includes  the 
following: 

(a)  A  description  of  the  property 
involved; 

(b)  A  description  of,  as  well  as  a 
timetable  for.  the  specific  action 
proposed  (including,  in  the  case  of 
disposition,  the  specific  method 
proposed); 

(c)  A  statement  justifying  the 
proposed  disposition  or  demolition 
under  one  or  more  of  the  applicable 
criteria  of  §§  950.927  or  950.928; 

(d)  If  applicable,  a  plan  that  meets  the 
requirements  of  §950.117  for  the 
relocation  of  tenants  who  would  be 
displaced  by  the  proposed  demolition  or 
disposition: 

(e)  A  description  of  the  IHA's 
consultations  with  tenants  and  anv 
tenant  organizations  (as  required  under 
§  950*923(b){l)).  with  copies  of  any 
written  comments  which  may  have  b<MMi 
submitted  to  the  IHA  and  the  IHA's 
evaluation  of  the  comments; 

(f)  A  replacement  housing  plan,  as 
required  under  §950.935,  and  a 
resolution  by  the  governing  body  of  the 
unit  of  tribal  or  general  local 
government  in  which  the  project  is 
located,  indicating  approval  of  the 
replacement  plan; 

(g)  Evidence  that  the  IHA  has 
complied  with  the  requirement  to  offer 
the  project  or  portion  of  the  project 
proposed  for  demolition  or  disposition 
to  the  resident  organizations,  as 
required  under  §950.925; 

(n)  The  estimated  balance  of  project 
debt,  if  any,  under  the  ACC  for 
development  and  modernization; 

(i)  In  the  case  of  disposition,  an 
estimate  of  the  fair  market  value  of  thi- 


property,  established  on  the  basis  of  one 
independent  appraisal,  unless,  as 
determined  by  HUD; 

(1)  More  than  one  appraisal  is 
warranted;  or 

(2)  Another  method  of  valuation  is 
clearly  sufficient  and  the  expense  of  an 
independent  appraisal  is  unjustified 
because  of  the  limited  nature  of  the 
property  interest  involved  or  other 
available  data; 

(j)  In  the  case  of  disposition,  estimates 
of  the  gross  and  net  proceeds  to  be 
realized,  with  an  itemizatibn  of 
estimated  costs  to  be  paid  out  of  gross 
proceeds  and  the  proposed  use  of  any 
net  proceeds  in  accordance  with 
§950.933: 

(k)  A  copy  of  a  resolution  by  the  IHA's 
Board  of  Commissioners  approving  the 
application: 

(1)  If  determined  to  be  necessary  by 
HUD.  an  opinion  by  the  IHA's  legal 
counsel  that  the  proposed  action  is 
consistent  with  applicable  requirements 
of  Federal,  State,  tribal,  and  local  laws; 
and 

(ni)  Any  additional  information 
necessary  to  support  the  application  and 
assist  HUD  in  making  determinations 
under  this  subpart  M. 

§  950.933    Use  of  proceeds. 

(a)  Disposition.  (1)  If  HUD  approves 
the  disposition  of  real  property  of  a 
project,  in  whole  or  in  part,  the  IHA 
shall  dispose  of  it  promptly  by  public 
solicitation  of  bids  for  not  less  than  fair 
market  value,  unless  HUD  authorizes 
negotiated  sale  for  reasons  found  to  be 
in  the  best  interests  of  the  IHA  or  the 
Federal  Government,  or  for  sale  for  less 
than  fair  market  value  (where  permitted 
by  State,  tribal,  or  local  law),  based  on 
commensurate  public  benefits  to  the 
community,  the  IHA,  or  the  Federal 
CKJvemment  justifying  such  an 
exception. 

(2)  Net  proceeds  (after  payment  of 
HUD-approved  costs  of  disposition  and 
relocation  under  paragraph  (a)  of  this 
section)  shall  be  used,  subject  to  HUD 
approval,  as  follows:  first  for  the 
retirement  of  outstanding  obligations,  if 
any,  issued  to  finance  development  or 
modernization  of  the  project,  which  in 
the  case  of  scattered  site  housing  of  an 
IHA,  shall  be  in  an  amount  that  bears 
the  same  ratio  to  the  total  of  such  costs 
and  obligations  as  the  number  of  units 
disposed  of  bears  to  the  total  number  of 
units  of  the  project  at  the  time  of 
disposition;  and  thereafter  for  the 
provision  of  housing  assistance  for  low- 
income  families,  through  such  measures 
as  modernization  of  low-income 
housing  or  the  acquisition, 
development,  or  rehabilitation  of  other 


properties  to  operate  as  low-income 
housing. 

(b)  Demolition.  If  HUD  has  approved 
demolition  of  a  project,  or  a  portion  of 
a  project,  and  the  proposed  action  is 
part  of  a  modernization  program  under 
subpart  I  of  this  part,  the  costs  of 
demolition  and  of  relocation  of 
displaced  tenants  may  be  included  in 
the  modernization  budget. 

§  950.935    Replacement  housing  plan . 

(a)  HUD  may  not  approve  an 
application  or  furnish  assistance  under 
this  subpart  unless  the  IHA  submitting 
the  application  for  disposition  or 
demolition  also  submits  a  plan  for  the 
provision  of  an  additional  decent,  safe, 
sanitary,  and  affordable  dwelling  imit 
(at  rents  no  higher  than  permitted  under 
the  Act)  for  each  dwelling  unit  to  be 
disposed  of  or  demolished  under  the 
application.  The  plan  shall  include  any 
one  or  a  combination  of  the  following: 

(1)  The  acquisition  or  development  of 
additional  low-income  housing 
dwelling  units; 

(2)  The  use  of  project-based  assistcince 
under  section  8  (as  provided  for  in  24 
CFR  part  882,  subpart  G); 

(3)  The  use  of  project-based  assistance 
under  other  Federal  programs; 

(4)  The  acquisition  or  development  of 
dwelling  units  assisted  under  a  State  or 
local  tribal  government  program  that 
provides  for  project-based  assistance 
comparable  in  terms  of  eligibility, 
contribution  to  rent,  and  length  of 
assistance  contract  to  assistance  under 
section  8(b)(1)  of  the  Act;  or 

(5)  The  use  of  tenant-based  assistance 
under  section  8  of  the  Act  (excluding 
vouchers  under  section  8(o)  of  the  Act 
(42  U.S.C.  1437f(o)),  under  the 
conditions  described  in  paragraph  (b)  of 
this  section. 

(b)  Tenant-based  assistance  under 
section  8  may  be  approved  under  the 
replacement  plan  only  if: 

(1)  There  is  a  finding  by  HUD  that 
replacement  with  project-based 
assistance  is  not  feasible;  that  the 
supply  of  p'^'  vate  rental  housing  actually 
available  to  .:hose  who  would  receive 
project-based  assistance  under  the  plan 
is  sufficient  for  the  total  number  of 
certificates  and  vouchers  available  in 
the  community  after  implementation  of 
the  plan;  and  that  this  available  housing 
supply  is  likely  to  remain  available  for 
the  full  term  of  the  assistance;  and 

(2)  HUD'S  findings  under  paragraph 
(b)(1)  of  this  section  are  based  on 
objective  information,  which  shall 
include  rates  of  participation  by 
landlords  in  the  Section  8  program;  size, 
condition,  and  rent  levels  of  available 
rental  housing  as  compared  to  Sedtion  8 
standards;  the  supply  of  vacant  existing 


housing  meeting  the  Section  8  housing 
quality  standards  with  rents  at  or  below 
the  fair  market  rent  or  the  likelihood  of 
adjusting  the  fair  market  rent;  the 
number  of  eligible  families  waiting  for 
housing  assistance  under  the  Act;  the 
extent  of  discrimination  practiced 
against  the  types  of  individuals  or 
families  to  be  served  by  the  assistance; 
and  such  additional  data  as  HUD  may 
determine  to  be  relevant  in  particular 
circumstances. 

(c)  The  plan  shall  be  approved  by  the 
unit  of  general  local  government 
(including  tribal  government)  in  which 
the  project  is  located. 

(d)  The  plan  shall  include  a  schedule 
for  carrying  out  all  its  terms  within  a 
period  consistent  with  the  size  of  the 
proposed  disposition  or  demolition, 
e.xcept  that  the  schedule  for  completins; 
the  plan  shall  in  no  event  exceed  six 
years  from  the  date  specified  to  begin 
plan  implementation. 

(e)  The  plan  shall  include  a  metho<l 
that  ensures  that  at  least  the  same  total 
number  of  individuals  and  families  will 
be  provided  housing,  allowing  for 
replacement  with  units  of  different  slzi^s 
to  accommodate  changes  in  local 
priority  needs. 

(0  The  plan  shall  include  an 
assessment  of  the  suitability  of  the 
location  of  proposed  replacement 
housing  based  upon  application  of  the 
site  selection  criteria  established  in 
§950.235. 

(g)  The  plan  shall  contain  assurances 
that  any  replacement  units  acquired, 
newly  constructed,  or  rehabilitated  will 
meet  the  applicable  accessibility 
requirements  set  forth  in  24  CFR  8.25. 

Subpart  N — [Reserved] 

Subpart  O — Resident  Participation  and 
Opportunities  General  Provisions 

§950.960    Purpose. 

The  purpose  of  this  subpart  O  is  to 
recognize  the  importance  of  iinolving 
residents  in  creating  a  positi\  »^  !:ving 
environment  and  in  contributi;ig  to  the 
successful  operation  of  Indian  housing. 

§  950.961    Applicability  and  scope. 

(a)  This  subpart  O  applies  to  any 
Indian  housing  authority  (IH.A)  that  has 
an  Annual  Contributions  Contract  (ACC) 
with  the  Department.  This  subpart  does 
not  apply  to  housing  assistance 
payments  under  section  8  of  the  United 
States  Housing  Act  of  1937. 

(b)  This  subpart  O  contains  HUD's 
policies,  procedures,  and  requirements 
for  the  participation  of  Indian  housing 
residents  in  Indian  housing 
management. 
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(t)  This  subpart  O  is  designed  to 
encourage  increased  resident 
participation  in  Indian  housing. 

(d)  This  subpart  O  is  not  intended  to 
negate  any  pre-existing  arrangements  for 
resident  management  in  Indian  housing 
between  an  IHA  and  a  resident 
management  corporation. 

(e)  This  subpart  O  includes 
requirements  for  the  Family  Investment 
Centers  (FIC)  Program,  which  was 
established  by  Section  515  of  the 
National  Affordable  Housing  Act,  which 
created  a  new  Section  22  of  the  Act.  The 
FIC  program  is  designed  to  provide 
families  living  in  Indian  housing  with 
better  access  to  educational  and 
employment  opportunities. 

§  950.962    Definitions. 

Family  Inypstmant  Center.  A  facility 
in  or  near  Indian  housing  which 
provides  families  living  in  Indian 
housing  with  better  access  to 
educational  and  employment 
opportunities  to  achieve  self  sufficiency 
and  independence. 

Management.  All  activities  for  which 
the  IHA  is  responsible  to  HUD  under  the 
ACC,  within  the  definition  of 
"operation"  under  the  Act  and  the  ACC. 
including  the  development  of  resident 
programs  and  services. 

Management  contract.  A  written 
agreement  between  a  resident 
management  corporation  and  an  IHA,  as 
provided  by  §  950.969. 

Project.  For  purposes  of  this  subpart, 
any  of  the  following  could  be  the  subject 
of  a  management  contract: 

(1)  One  or  more  contiguous  buildings. 

(2)  An  area  of  contiguous  row  houses. 

(3)  Scattered  site  buildings. 

(4)  Scattered  site  single-familv  units. 
Resident  management.  The 

performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  IHA. 

Resident  Management  Corporation 
(RMC).  A  Resident  Management 
Corporation  is  an  entity  that  proposes  to 
enter  into,  or  enters  into,  a  contract  to 
manage  IHA  property.  The  corporation 
shall  have  each  of  the  following 
characteristics: 

(1)  It  shall  be  a  nonprofit  organizatio^i 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located. 

(2)  It  may  be  established  by  more  than 
one  resident  organization,  so  long  as 
each  such  organization  both  approves 
the  establishment  of  the  corporation  and 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  shall  have  an  elected  Board  of 
Directors. 


(4)  Its  by-laws  shall  require  the  Board 
of  Directors  to  include  representatives  of 
each  resident  organization  involved  in 
establishing  the  corporation. 

(51  Its  voting  members  are  required  to 
be  residents  of  the  project  or  projects  it 
manages. 

(61  It  shall  be  approved  by  the 
resident  organization.  If  there  is  no 
organization,  a  majority  of  the 
households  of  the  project  or  projects 
shall  approve  the  establishment  of  such 
an  organization. 

Resident  Organization  (RO).  A 
Resident  Organization  (or  "Resident 
Council"  as  defined  in  section  20  of  the 
Act)  is  an  incorporated  or 
unincorporated  nonprofit  organization 
or  association  that  meets  each  of  the 
following  criteria: 

(1)  It  shall  consist  of  residents  only, 
and  only  residents  may  vote. 

(2)  If  it  represents  residents  in  more 
than  one  development  or  in  all  of  the 
developments  of  an  IHA,  it  shall  fairly 
represent  residents  from  each 
development  that  it  represents. 

(3)  it  shall  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis. 

(4)  It  shall  have  a  democratically 
elected  governing  board.  The  voting 
membership  of  the  board  shall  consist 
solely  of  the  residents  of  the 
development  or  developments  that  the 
RO  represents. 

Resident-owned  business.  Any 
business  concern  which  is  owned  and 
controlled  by  public  housing  residents. 
(The  term  "resident-owned  business" 
includes  sole  proprietorships.)  For 
purposes  of  this  part,  "owned  and 
controlled"  means  a  business: 

(1)  Which  is  at  least  51  percent  owned 
by  one  or  more  public  housing 
residents;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 

Resident  participation.  A  process  of 
consultation  between  residents  and  the 
IHA  concerning  matters  affecting  the 
management  of  Indian  housing. 

§  950.963    HUD'S  role  in  activities  under 
this  subpart 

(a)  General.  Subject  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  IHAs  by  the 
ACC,  statute  or  regulation,  the  form  and 
extent  of  resident  participation  or 
resident  management  are  local  decisions 
to  be  made  jointly  by  ROs  and  the  IHAs. 

(b)  Duty  to  bargain  in  good  faith.  If_an 
IHA  refuses  to  negotiate  with  a  RMCln 
good  faith  or.  after  negotiations,  refuses 
to  enter  into  a  contract,  the  corporation 
may  file  an  informal  appeal  with  HIJD, 
sotting  out  the  circumstances  and 


providing  copies  of  relevant  materials 
evidencing  the  corporation's  efforts  to 
negotiate  a  contract, HUD  shall  require 
the  IHA  to  respond  with  a  report  stating 
the  IHAs  reasons  for  rejecting  the 
corporation's  contract  offer  or  for 
refusing  to  negotiate.  Thereafter,  HUD 
shall  require  the  parties  (with  or 
without  direct  HUD  participation)  to 
undertake  or  to  resume  negotiations  on 
a  contract  providing  for  resident 
management,  and  shall  take  such  other 
actions  as  are  necessary  to  resolve  the 
conflicts  between  the  parties.  If  no 
resolution  is  achieved  within  90  days 
from  the  date  HUD  required  the  parties 
to  undertake  or  resume  such 
negotiations,  HUD  shall  serve  notice  on 
both  parties  that  administrative 
remedies  have  been  exhausted  (except 
that,  pursuant  to  mutual  agreement  of 
the  parties,  the  time  for  negotiations 
may  be  extended  by  no  more  than  an 
additional  30  days). 

§950.964    Resident  participation 
requirements. 

(a)  IHA  responsibilities.  (1)  An  IHA 
shall  provide  the  residents  or  any 
resident  organization  with  current 
information  concerning  the  IHA's 
policies  on  resident  participation  in 
management,  including  guidance  on 
information  and  recognition  of  a  RO.  ' 
and,  where  appropriate,  a  RMC. 

(2)  An  IHA  shall  consuh  with 
residents  or  resident  organizations  (if 
they  exist),  to  determine  the  extent  to 
which  residents  desire  to  participate  in 
the  management  of  their  housing  and 
the  specific  methods  that  may  be 
mutually  agreeable  to  the  IHA  and  the 
residents. 

(3)  When  requested  by  residents,  an 
IHA  shall  provide  appropriate  guidance 
to  residents  to  assist  them  in 
establishing  and  maintaining  a  RO.  and. 
where  appropriate,  a  RMC. 

(b)  Recognition.  A  resident 
organization  may  request  that  it  be 
recognized  as  the  official  organization 
representing  the  residents  in  meetings 
with  the  IHA  or  with  other  entities. 

(c)  Written  understanding.  At  a 
minimum,  the  IHA  and  the  RO  shall  put 
in  writing  their  understanding 
concerning  the  elements  of  their 
relationship. 

(d)  Conflict  of  interest.  Resident 
council  officers  can  not  serve  as 
contractors  or  employees  if  they  are  in 
policy  making  or  supervisory  positions 
at  the  IHA. 

§  950.965    Funding  resident  participation. 

Funding  will  be  provided  under 
subpart  J  of  this  part,  for  the  following: 

(a)  Resident  Organizations.  (1)  Subject 
to  appropriations,  the  IHA  shall  provide 


funds  to  ROs  for  resident  participation 
activities.  Eligibility  to  receive  operating 
subsidy  for  duly  elected  RO  activities  at 
S25  per  unit  per  year  is  an  additional 
category  of  subsidy  eligibility  for  units 
represented  by  a  duly  elected  resident 
organization  under  the  Performance 
Funding  System.  Of  this  amount,  $15 
per  unit  per  year  shall  fund  resident 
participation  activities  of  the  duly 
elected  ROs.  Ten  dollars  per  unit  per 
year  shall  fund  IHA  costs  incurred  in 
carrying  out  resident  participation 
activities. 

(2)  The  IHA  and  the  duly  elected 
resident  organization  at  each 
development  shall  collaborate  on  how 
the  funds  will  be  distributed  for  resident 
participation  activities.  If  disputes 
regarding  funding  decisions  arise 
between  the  parties,  the  matter  shall  be 
referred  to  the  HUD  Headquarters  for 
intervention.  HUD  ONAP  Headquarters 
may  require  the  parties  to  undertake 
further  negotiations  to  resolve  the 
dispute.  If  no  resolution  is  achieved 
within  90  days  from  the  date  of 
renegotiation.  Headquarters  shall  take 
appropriate  actions  to  settle  the  dispute 
in  a  fair  and  equitable  manner. 

(b)  Stipends.  (1)  IHAs  may  provide 
stipends  to  officers  of  the  duly  elected 
RO.  The  stipend,  which  may  be  up  to 
$200  per  month  per  officer,  shall  be 
decided  locally  by  the  ROs  and  the  IHA. 
Subject  to  appropriations,  the  stipends 
will  be  funded  from  the  portion  of  the 
operating  subsidy  funding  for  RO 
expenses  ($15.00  per  unit  per  year).  (See 
definition  of  annual  income  in  §950.102 
for  exclusion  for  these  stipends.) 

(2)  Funding  provided  by  an  IHA  to  a 
duly  elected  RO  may  be  made  only 
under  a  written  agreement  between  the 
IHA  and  a  RO.  which  includes  a  RO 
budget  and  assurance  that  all  RO 
e.xpenditures  will  not  contravene 
provisions  of  law  and  will  promote 
serviceability,  efficiency,  economy  and 
stability  in  the  operation  of  the  local 
development.  The  agreement  shall 
require  the  local  RO  to  account  to  the 
IHA  for  the  use  of  the  funds  and  permit 
the  IHA  to  inspect  and  audit  the 
resident  council's  financial  records 
related  to  the  agreement. 

Tenant  Opportunities  Program 

§  950.966    General. 

The  Indian  Tenant  Opportunities 
Program  (TOP)  (which  is  the  program 
similar  to  the  public  housing  TOP  for 
public  housing  residents)  provides 
technical  assistance  for  various 
activities  including  resident 
management  for  ROs/RMCs  as 
authorized  by  Section  20  of  the  Act.  The 
TOP  provides  opportunities  for  RO/ 


RMCs  to  improve  living  conditions  and 
resident  satisfaction  in  Indian  housing 
communities. 

§950.967    Eligible  TOP  activities. 

Activities  to  be  funded  and  carried 
out  by  an  eligible  RO  or  resident 
management  corporation,  as  defined  in 
subpart  B  of  this  part,  shall  improve  the 
living  conditions  and  Indian  housing 
operations  and  may  include  any 
combination  of,  but  are  not  limited  to. 
the  following: 

(a)  Resident  Capacity  RuUding.  (1) 
Training  Board  members  in  community 
organizing.  Board  development,  and 
leadership  training; 

(2)  Determining  the  feasibility  of 
resident  management  enablement  for  a 
specific  project  or  projects;  and 

(3)  Assisting  in  the  actual  creation  of 
a  RMC,  such  as  consulting  and  legal 
assistance  to  incorporate,  preparing  by- 
laws and  drafting  a  corporate  charter. 

(b)  Resident  Management.  (1) 
Training  residents,  as  potential 
employees  of  a  RMC,  in  skills  directly 
related  to  the  operation,  management, 
maintenance  and  financial  systems  of  a 
project; 

(2)  Training  of  residents  with  respect 
to  fair  housing  requirements;  and 

(3)  Gaining  assistance  in  negotiating 
management  contracts,  and  designing  a 
long-range  planning  system. 

(c)  Resident  Management  Business 
Development.  (1)  Training  related  to 
resident-owned  business  development 
and  technical  assistance  for  job  training 
and  placement  in  RMC  developments; 

(2)  Technical  assistance  and  training 
in  resident  managed  business 
development  through: 

(i)  Feasibility  and  market  studies; 
(ii)  Development  of  business  plans; 
(iii)  Outreach  activities;  and 
(iv)  Innovative  financing  methods 
including  revolving  loan  funds. 

(3)  Legal  advice  in  establishing  a 
resident  managed  business  entity. 

(d)  Social  Support  Needs  (such  Qs 
self-sufficiency  and  youth  initiatives). 
(1)  Feasibility  studies  to  determine 
training  and  social  services  needs; 

(2)  Training  in  management-related 
trade  skills,  computer  skills,  etc; 

(3)  Management-related  employment 
training  and  counseling; 

(4)  Coordination  of  support  services; 

(5)  Training  for  programs  such  as 
child  care,  early  childhood 
development,  parent  involvement, 
volunteer  services,  parenting  skills, 
before  and  after  school  programs: 

(6)  Training  programs  on  health, 
nutrition,  and  safety; 

(7)  Training  in  the  development  of 
strategies  to  successfully  implement  a 
youth  program.  For  example,  assessing 


the  needs  and  problems  of  the  youth, 
improving  youth  initiatives  that  are 
currently  active,  and  training  youth, 
housing  authority  staff,  resident 
management  corporations,  and  resident 
organizations  on  youth  initiatives  and 
program  activities;  and 

(8)  Workshops  for  youth  services, 
child  abuse  and  neglect  prevention, 
tutorial  services,  in  partnership  with 
community-based  organizations  such  as 
local  Boys  and  Girls  Clubs,  YMCA/ 
YWCA,  Boy/Girl  Scouts,  Campfire,  and 
Big  Brother/Big  Sisters.  Other  HUD 
programs  such  as  the  Youth  Sports 
Program  and  the  Public  Housing  Drug 
Elimination  Programs  also  provide 
funding  in  these  areas. 

(e)  Homeownership  Opportunity. 
Determining  feasibility  for 
homeownership  by  residents,  including 
assessing  the  feasibility  of  other  housing 
(including  HUD  owned  or  held  single  or 
multi-family)  affordable  for  purchase  by 
residents. 

(0  General.  (1)  Required  training  on 
HUD  regulations  and  policies  governing 
the  operation  of  low-income  public  and 
Indian  housing  including  contracting/ 
procurement  regulations,  financial 
management,  capacity  building  to 
develop  the  necessary  skills  to  assume 
management  responsibilities  at  the 
development  and  property  management; 

(2)  Purchasing  hardware,  i.e.. 
computers  and  software,  office 
furnishings  and  supplies,  in  connection 
with  business  development.  Every  effort 
shall  be  made  to  acquire  donated  or 
discounted  hardware; 

(3)  Training  in  accessing  other 
funding  sources;  and 

(4)  Hiring  trainers  or  other  experts. 
RO/RMCs  shall  ensure  that  this  training 
is  provided  by  a  qualified  housing 
management  specialist,  a  community 
organizer,  the  IHA,  or  other  so-jrces 
kno%vledgeable  about  the  program. 

§950  968    Technical  assistance. 

To  the  extent  that  grant  authority  is 
available,  HUD  shall  provide  financial 
assistance  to  ROs  or  RMCs  that  obtain, 
by  contract  or  otherwise,  technical 
assistance  for  the  development  of 
resident  management  entities,  including 
the  formation  of  these  entities;  the 
development  of  the  management 
capabilities  of  newly  formed  or  existing 
entities;  the  identification  of  the  social 
support  needs  of  residents  of  projects, 
and  the  securing  of  this  support;  and  a 
wide  range  of  activities  to  further  the 
purposes  of  this  subpart  O. 

§  950.969    Resident  management 
requirements. 

The  following  requirements  apply 
when  an  IHA  and  its  residents  are 
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interested  in  providing  for  resident 
perfonnance  of  management  functions 
in  one  or  more  projects  under  this 
subpart  O. 

(a)  Resident  management  corporation. 
Residents  interested  in  contracting  with 
on  IHA  shall  establish  a  RMC  that  meets 
the  requirements  for  such  a  corporation, 
as  specified  in  this  subpart  O. 

(b)  Management  Contract.  (1)  A 
management  contract  between  the  IHA 
and  a  RMC  is  required  for  resident 
management.  The  IHA  and  the 
corporation  may  agree  to  the 
performance  by  the  corporation  of  any 
or  all  management  functions  for  which 
the  H4A  is  responsible  to  HUD-under  the 
ACC,  and  any  other  functions  not 
inconsistent  with  the  ACC  and 
applicable  laws  and  regulations.  The 
management  contract  shall  be  In 
conformance  with  the  minimum 
requirements  established  by  HUD. 

(2)  The  management  contract  may 
include  specific  provisions  governing 
management  personnel;  compensation 
for  maintenance  laborers  and  mechanics 
and  administrative  employees  employed 
in  the  operation  of  the  project,  except 
that  the  amount  of  this  comf>ensation     * 
shall  meet  applicable  labor  standard 
requirements  of  Federal  law;  rent 
collection  procediu^s;  resident  income 
veriHcation;  resident  eligibiHty 
determinations;  resident  eviction;  the 
acquisition  of  supplies  and  materials; 
and  such  other  matters  as  the  IHA  and 
the  corporation  determine  to  be 
appropriate,  and  as  HUD  may  specify  in 
administrative  instructions. 

(3)  The  management  contract  shall  be 
treated  as  a  contracting  out  of  services, 
and  shall  be  subject  to  any  provision  of 
a  collective  bargaining  agreement 
regarding  the  contracting  out  of  services 
to  whi«  h  the  IHA  is  subject. 

(4)  Provisions  on  competitive  bidding 
and  requirements  of  prior  written  HUD 
approval  of  contracts  contained  in  the 
ACC  do  not  apply  to  the  decision  of  an 
IHA  to  contract  vvith  a  RMC. 

(c)  Prohibited  activities.  An  IHA  may 
not  c«  ntract  for  assumption  by  the  RMC 
of  the  IHA's  underlying  responsibilities 
to  HUD  under  the  ACC. 

(d)  Bonding  and  insurance  Before 
assuming  anv  management 
responsibility  under  its  contract,  the 
RMC  shall  provide  fidelity  bonding  and 
insurance,  or  equivalent  protection  that 
is  adequate  (as  determined  by  HUD  and 
the  IHA)  to  protect  HUD  and  the  IHA 
against  loss,  theft,  embezzlement,  or 
fraudulent  acts  on  the  part  of  the 
corporation  or  its  employees. 

§  950.970    Management  speciaMsi 

The  RO  shall  select,  in  consuHalion 
with  the  IHA,  a  qualified  Indian  housing 


management  specialist  to  assist  in 
determining  the  feasibility  of,  and  to 
help  establish,  a  RMC  and  to  provide 
training  and  other  duties  in  connection 
with  operating  the  TOP  project.  The 
Housing  Management  S{>ecialist 
(Trainer)  can  be  a  non-profit 
organization,  the  IHA  or  a  consultant. 

S  950.971     Operating  subsidy,  preparation 

of  operating  budget  operating  reserves, 
and  retention  o(  excess  revenues. 

(a)  Calculation  of  operating  subsidy. 
Operating  subsidy  will  be  calculated 
separately  for  any  project  managed  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  IHA  in 
accordance  with  subpart  J  of  this  part, 
with  the  following  exceptions: 

(1)  The  project  managed  by  a  resident 
management  corporation  will  have  an 
Allowable  Expense  Level  based  on  the 
actual  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding 
management  under  this  subpart  O. 
These  expenditures  vnll  include  the 
project's  share  of  any  expenses  which 
are  overhead  or  centralized  IHA 
expenditures.  The  expwnses  shall 
represent  a  normal  year's  expenditures 
for  the  project,  and  shall  exclude  all 
expenditures  that  are  not  normal  fiscal 
year  expenditures  as  to  amount  or  as  to 
the  purpose  for  which  expended. 
Documentation  of  this  expense  level 
shall  be  presented  with  the  project 
budget  and  approved  by  HUD.  Any 
project  expenditures  funded  from  a 
source  of  income  other  than  operating 
subsidies  or  income  generated  by  the 
locally  owned  Indian  housing  program 
will  be  excluded  from  the  subsidy 
calculation.  For  budget  years  af^er  the 
first  budget  year  under  management  by 
the  resident  management  (  orporation, 
the  Allowable  Expense  Level  will  be 
calculated  as  it  is  for  all  other  projects, 
in  accordance  with  subpart  J  of  this  part. 

(2)  The  resident  management 
corporation  project  will  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart  O.  increased  by  the  estimate  of 
infiation  of  resident  income  used  in 
calculating  PFS  subsidy. 

(3)  The  resident  management 
corporation  will  exclude,  from  its 
estimate  of  other  inconw.  any  increased 
income  directly  generated  by  activities 
of  the  caq>onition  or  facilities  oj)erated 
by  the  corporation. 

(4)  Any  reduction  in  the  subsidy  of  an 
IHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  IHA 
shall  not  affect  the  itnbeldy  calculation 


for  the  resident  management 
corporation  project. 

(b)  Calculation  of  total  income  and 
preparation  of  operating  budget.  No 
reduction.  (1)  Subject  to  paragraph  (c)  of 
this  section,  the  amount  of  funds 
provided  by  an  IHA  to  a  project 
managed  by  a  resident  management 
corporation  under  this  subpart  may  not 
be  reduced  during  the  three-year  period 
beginning  on  the  date  a  resident 
management  corporation  first  assumes 
management  responsibility  for  the 
project. 

(2)  Treatment  of  technical  assistance. 
For  purposes  of  determining  the  amount 
of  funds  provided  to  a  project  under 
paragraph  (b)(1)  of  this  section,  the 
provision  of  technical  assistance  by  the 
IHA  to  the  resident  management 
corporation  will  not  be  included. 

(3)  Operating  budget.  The  resident 
management  corporation  and  the  IHA 
shall  submit  a  separate  operating 
budget,  including  the  calculation  of 
operating  subsidy  eligibility  in 
accordance  with  paragraph  (a)  of  this 
section,  for  the  project  managed  by  a 
resident  management  corporation  to 
HUD  for  approval.  This  budget  will 
reflect  all  project  expenditures  and  will 
identify  which  expenditures  are  related 
to  the  responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  will  continue 
to  be  performed  by  the  IHA. 

(4)  Operating  reserves,  (i)  Each  project 
or  part  of  a  project  that  is  operating  in 
accordance  with  the  ACC  amendment 
relating  to  this  subpart  and  in 
accordance  with  a  contract  vesting 
maintenance  responsibilities  in  the 
resident  management  corporation  will 
have  transferred,  into  a  sub-account  of 
the  operating  reserve  of  the  ho.st  IHA,  an 
operating  reserve.  Where  all 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  the 
amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  in  the 
IHA  operating  reserve,  exclusive  of  all 
inventories,  prepaids,  and  receivables 
(at  the  end  of  the  IHA  fiscal  year 
preceding  implementation),  multiplied 
by  the  number  of  units  in  the  project 
operated  in  accordance  with  the 
provisions  of  this  subpart.  Where  some, 
but  not  all,  maintenance  responsibilities 
are  vested  in  the  resident  management 
corporation,  the  contract  may  provide 
for  an  appropriately  reduced  portion  of 
the  operating  reserve  to  be  transferred 
into  the  corporation's  subaccount. 

(ii)  The  use  of  the  reserve  will  be 
.subject  to  all  administrative  procedures 
generally  appUcable  to  the  Indian 
housing  program.  Any  ojcpendlture  ot 


funds  from  the  reserve  will  be  for 
eligible  expenditures  which  are 
incorporated  into  an  operating  budget 
subject  to  approval  by  HUD. 

(lii)  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  chapter  4  of  the  Financial 
Management  Handbook,  7475.1  REV. 
and  interest  generated  will  be  included 
in  the  calculation  of  operating  subsidy 
in  accordance  with  subpart  J  of  this  part. 

(c)  Adjustments  to  total  income.  (1) 
Operating  subsidy  will  reflect  changes 
in  infiation,  utility  rates  and 
consumption,  and  changes  in  the 
number  of  units  in  the  project. 

(2)  In  addition  to  the  amount  of 
income  derived  firom  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  operating  subsidy  calculated  in 
accordance  with  paragraph  (a)  of  this 
section,  the  contiBct  may  specify  that 
income  be  provided  to  the  project  from 
other  sources  of  income  of  the  IHA. 

(3)  The  following  conditions  may  not 
affect  the  amounts  to  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart  O: 

(i)  Any  reduction  in  the  total  income 
of  an  IHA  that  occurs  as  a  result  of 
fraud,  waste,  or  mismanagement  bv  the 
IHA;  or 

(ii)  Any  change  in  the  total  income  of 
an  IH.^  that  occurs  as  a  result  of  project- 
specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  mider  this  subpart  O. 

(d)  Retention  of  excess  revenues.  Any 
income  generated  by  a  resident 
management  corporation  that  exceeds 
the  income  estimated  for  the  income 
category  involved  shall  be  excluded  in 
subsequent  years  in  calculating: 

(1)  The  operating  subsidy  provided  to 
an  IHA  under  subpart  }  of  this  part;  and 

(2)  The  funds  provided  by  the  IHA  to 
the  resident  management  corporation. 

(e)  Use  of  retained  revenues.  Any 
revenues  retained  by  a  resident 
management  corporation  under 
paragraph  (d)  of  this  section  may  only 
be  used  for  purposes  of  improving  the 
maintenance  and  operation  of  the 
project,  establishing  business 
enterprises  that  employ  residents  of 
Indian  housing,  or  acquiring  additional 
dwelling  units  for  low-income  families 
Units  acquired  by  the  resident 
management  corporation  will  not  be 
eligible  for  payment  of  operating 
subsidy. 

§  950.972    TOP  Audit  and  administrative 
requirements. 

(a)  Annual  audit  of  financial 
statements.  The  financial  statements  of 
a  RMC  managing  a  project  under  this 
subpart  shall  be  audited  annually  by  a 


licensed  certified  public  accountant, 
designated  by  the  RMC,  in  accordance 
with  generally  accepted  government 
audit  standards.  A  written  report  of  each 
audit  shall  be  forwarded  to  HUD  and  the 
IHA  within  30  days  of  issuance. 

(b)  Relationship  to  other  authorities. 
The  requirements  of  paragraph  (a)  of 
this  section  are  in  addition  to  any  other 
Federal  law  or  other  requirement  that 
would  apply  to  the  availabiUty  and 
audit  of  financial  statements  of  RMCs 
under  this  part. 

(c)  General  administrative 
requirements.  Except  as  modified  by 
this  part,  RMCs  shall  comply  vvith  the 
requirements  of  OMB  Circulars  A-110 
and  A-122.  as  applicable. 

Family  Investment  Centers  (FIC) 
Program 

§950.980    General. 

(a)  The  Fnmily  Investment  Centers 
(FIC)  Program.  This  program  provides 
families  living  in  Indian  housing  with 
better  access  to  educational  and 
employment  opportunities  by: 

(1)  developing  facilities  in  or  near 
Indian  housing  for  training  and  support 
services; 

(2)  mobilizing  public  and  private 
resources  to  expand  and  improve  the 
delivery  of  such  services; 

(3)  providing  funding  for  such 
essential  training  and  support  services 
that  cannot  otherwise  be  funded;  and 

(4)  improving  the  capacity  of 
management  to  assess  the  training  and 
service  needs  of  families,  coordinating 
the  provision  of  training  and  services 
that  meet  such  needs,  and  ensuring  the 
long-term  provision  of  such  training  and 
services. 

(b)  Supportive  Services.  New  or 
significantly  expanded  services 
essential  to  providing  families  in  Indian 
housing  wit'n  better  access  to 
educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence.  IHAs  applying  for 
funds  to  provide  supportive  services 
shall  demonstrate  that  the  services  will 
be  provided  at  a  higher  level  than 
currently  provided.  Supportive  services 
may  include: 

(1)  Child  care; 

(2)  Employment  training  and 
counseling; 

(3)  Computer  skills  training; 

(4)  Education  including  remedial 
education;  literacy  training;  completion 
of  secondary  or  post  secondary 
education  and  assistance  in  the 
attainment  of  certificates  of  high  school 
equivalency; 

(5)  Business,  entrepreneurial  training 
and  counseling; 

(6)  Transportation  necessary  to  enable 
any  participating  family  member  to 


receive  available  services  or  to  commute 
to  his/her  place  of  employment; 

(7)  Personal  welfore  (e.g.  substance/ 
alcohol  abuse  treatment  and  counseling, 
self-development  counseling,  etc.); 

(8)  Supportive  Health  Care  Services 
(e.g..  outreach  and  referral  services);  and 

(9)  Any  other  services  and  resources, 
including  case  management,  determined 
to  be  appropriate  in  assisting  eligible 
residents. 

(c)  FIC  Service  Coordinator.  Any 
person  who  is  responsible  for: 

(1)  Determining  the  eligibility  and 
assessing  needs  of  families  to  be 
serviced  by  the  FIC; 

(2)  Assessing  training  and  service 
needs  of  eligible  residents; 

(3)  Working  with  service  providers  to 
coordinate  the  provision  of  services  and 
to  tailor  the  services  to  the  needs  and 
characteristics  of  eligible  residents; 

(4)  Mobilizing  public  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  five-year  period,  at  least,  following 
the  initial  receipt  of  funding; 

(5)  Monitoring  and  evaluating  the 
delivery,  impact  and  effectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under  the 
FIC  program; 

(6)  Coordinating  the  development  and 
implementation  of  the  FIC  Program  with 
other  self-sufficiency,  educational  and 
employment  programs;  and 

(7)  performing  other  duties  and 
functions  that  are  appropriate  for 
providing  eligible  residents  vvith  better 
access  to  educational  and  employment 
opportunities. 

§950.982    Eligibility. 

An  IHA  may  apply  to  establish  one  or 
more  FICs  for  more  than  one  Indian 
housing  development.  An  IHA  shall 
demonstrate  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  supportive  services  will  be 
provided  for  not  less  than  one  year 
following  the  completion  of  activities. 

§950.983    FIC  activities. 

Activities  that  may  be  funded  and 
carried  out  by  an  eligible  IHA  may 
include: 

(a)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  to 
create  common  areas  to  accommodate 
the  provision  of  supportive  services; 

(b)  The  renovation  of  existing 
common  areas  to  accommodate  the 
provision  of  supportive  services; 

(c)  The  acquisition,  construction,  or 
renovation  of  facilities  located  near  the 
premises  of  one  or  more  IHA 
developments  to  accommodate  the 
provision  of  supportive  services; 

(d)  The  provision  of  not  more  than  15 
percent  of  the  total  cost  of  supportive 
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senices  (which  may  be  provided 
directly  to  eligible  residents  by  the  IHA 
or  by  contract  or  lease  through  other 
appropriate  agencies  or  providers),  but 
only  if  the  IHA  demonstrates  that: 

(1)  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  to  employment  and 
educational  opportunities;  and 

(2)  The  IHA  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  provide  such 
services;  and 

(e)  The  employment  of  service 
coordinators. 

§  950.984    IHA  roi«  In  activities  under  this 
part 

An  IHA  shall  develop  a  process  that 
ensures  that  RO/RMC  representatives 
and  residents  are  fully  informed  of,  and 
have  an  opportunity  to  comment  on.  the 
contents  of  the  application  and 
activities  at  all  stages  of  the  application 
and  grant  award  process.  The  IHA  shall 
give  full  and  fair  consideration  to  the 
comments  and  concerns  of  the 
residents. 

9  950.985    HUD  Policy  on  training, 
employment  contracting,  and 
sutKontracting  of  Indian  housing  residents. 

In  accordance  with  5>ection  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  implementing  regulations 
at  24  CFR  part  135.  IHAs.  their 
contractors,  and  subcontractors  shall 
use  best  efforts,  consistent  with  existing 
Federal.  State,  tribal,  and  local  laws  and 
regulations  (including  Section  7(b)  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act),  to  give  low- 
and  very  low-income  persons  the 
training  and  employment  opportunities 
generated  by  Section  3  covered 
assistance  (as  this  term  is  defined  in  24 
CFR  135.7)  and  to  give  Section  3 
business  concerns  the  contracting 
opportunities  generated  by  Section  3 
covered  assistance. 

§  950.986    Grant  set-aside  assistance. 

HUD  may  set-aside  five  percent  of  any 
amounts  available  in  each  fiscal  year 
(subsequent  to  the  first  funding  cycle)  to 
supplement  grants  previously  awarded 
under  this  program.  These  supplemental 
grants  would  be  awarded  to  IHAs  that 
demonstrate  that  funds  caiuiot 
otherwise  be  obtained  and  are  needed  to 
provide  adequate  service  levels  to 
residents. 

§  950.987    Resident  compensation. 

Residents  employed  pursuant  to  a  FIC 
grant  shall  be  paid  at  a  rate  not  less  than 
the  highest  of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employee  under  the 
Fair  Labor  Standards  Act  of  1938 


(FLSA).  if  section  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
resident  was  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State,  local,  or  tribal  minimum 
wage  for  the  most  nearly  comparable 
covered  employment;  or 

(c)  The  prevailing  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

S  950.988    Administrative  requirements. 

Each  IHA  receiving  a  grant  shall 
submit  to  the  Area  ONAP  annual 
progress  report  describing  and 
evaluating  the  use  of  grant  amounts 
received  under  this  program. 

Subpart  P— Section  5(h) 
Homeownership  Program 

§950.1001     Purpose. 

This  part  codifies  the  provisions  of 
the  Section  5(h)  Homeownership 
Program  for  Indian  housing,  as 
authorized  by  sections  5(h)  and 
6(c)(4)(D)  of  the  United  States  Housing 
Act  of  1937  (the  Act)  and  administered 
by  the  Department  of  Housing  and 
Urban  Development  (HUD). 

§9Sai002    Applicability. 

(a)  General  applicability.  This  subpart 
P  applies  to  low-income  housing  owned 
by  Indian  Housing  Authorities  (IHAs). 
subject  to  Annual  Contributions 
Contracts  (ACCs)  under  the  Act.  The 
terms  "housing"  or  "low-income 
housing."  as  used  in  this  subpart  P,  refer 
to  the  types  of  properties  described  in 
the  preceding  sentence,  except  as 
indicated  by  the  particular  context.  In 
reference  to  housing  properties, 
"development"  means  the  same  as 
"project"  (as  defined  in  the  Act).  Except 
where  otherwise  indicated  by  the 
context,  "resident"  means  the  same  as 
"tenant."  as  the  latter  term  is  used  in 
the  Act.  including  Mutual  Help  and 
Turnkey  III  homebuyers.  as  well  as 
rental  tenants  of  low-income  housing 
and  Section  8  residents,  and  references 
to  sale,  piuchase.  conveyance,  and 
ownership  include  the  types  of  interests 
and  transactions  that  are  incident  to 
cooperative  ownership. 

fb)  Nonretroactivity.  In  the  case  of  a 
Section  5(h)  homeownership  plan  that 
was  approved  by  HUD  before  October 
21.  1991,  no  modifications  or  additional 
requirements  will  be  imposed,  except 
for  reasonable  administrative 
procedures  prescribed  by  HUD. 
Similarly,  in  the  case  of  a  plan  that  was 
approved  af^er  October  20,  1991,  but 
before  December  12,  1994,  no 
modifications  or  additional 
requirements  will  be  imposed,  except 
for  such  reasonable  administrative 
procedures. 


S  950. 1 003    General  authority  for  sale. 

An  IHA  may  sell  all  or  a  portion  of  a 
development  to  eligible  residents,  as 
defined  under  §  950.1008.  for  purposes 
of  homeownership.  according  to  a 
homeownership  plan  approved  by  HUD 
under  this  subpart  P.  Upon  sale  in 
accordance  with  the  HUD-approved 
homeownership  plan,  HUD  will  execute 
a  release  of  the  title  restrictions 
prescribed  by  the  ACC.  Because  the 
property  will  no  longer  be  subject  to  the 
ACC  after  sale,  it  will  cease  to  be 
eligible  for  further  HUD  funding  for 
operating  subsidies  or  modernization 
under  the  Act  upon  conveyance  of  title 
by  the  IHA.  (That  does  not  preclude  anv 
other  types  of  post-sale  subsidies  that 
may  be  available,  under  other  Federal, 
tribal.  State,  or  local  programs,  such  as 
the  possibility  of  available  assistance 
under  Section  8  of  the  Act,  in 
connection  with  a  plan  for  cooperative 
homeownership,  if  authorized  by  the 
Section  8  regulations  ) 

§950.1004    Fundamental  criteria  for  HUO 
approval. 

HUD  will  approve  an  IHA's 
homeownership  plan  if  it  meets  all  three 
of  the  following  criteria: 

(a)  Workability.  The  plan  shall  be 
practically  workable,  with  sound 
potential  for  long-term  success. 
Financial  viability,  including  the 
capability  of  purchasers  to  meet  the 
financial  obligations  of  homeownership. 
is  a  critical  requirement. 

(b)  Legality.  The  plan  shall  be 
consistent  with  law.  including  the 
requirements  of  this  part  and  any  other 
applicable  Federal,  tribal.  State,  and 
local  statutes  and  regulations,  and 
existing  contracts.  Subject  to  the  other 
two  criteria  stated  in  this  section,  any 
provision  that  is  not  contrary  to  those 
legal  requirements  may  be  included  in 
the  plan,  at  the  discretion  of  the  IHA. 
whether  or  not  expressly  authorized  in 
this  subpart  P. 

(c)  Documentation.  The  plan  shall  bo 
clear  and  complete  enough  to  serve  as 
a  working  document  for 
implementation,  as  well  as  a  basis  for 
HUD  review. 

§950.1005    Resident  consultation  and 
involvement 

(a)  Resident  input.  In  developing  a 
proposed  homeownership  plan,  and  in 
carrying  out  the  plan  after  HUD 
approval,  the  IHA  shall  consult  with 
residents  of  the  development  involved, 
and  with  any  resident  organization  that 
represents  them,  as  necessary  and 
appropriate  to  provide  them  with 

information  and  a  reasonable 

opportunity  to  make  their  views  and 
recommendations  known  to  the  IHA.  If 


the  plan  contemplates  sale  of  units  in  an 
entirely  vacant  development,  the  IHA 
shall  consult  with  the  IHA-wide 
resident  organization,  if  any.  While  the 
Act  gives  the  IHA  sole  legal  authority 
for  final  decisions,  as  to  whether  or  not 
to  submit  a  proposed  homeownership 
plan  aiKl  the  content  of  such  a  proposal, 
the  IHA  shall  give  residents  and  their 
resident  organizations  full  opportunity 
for  input  in  the  homeownership 
planning  process,  and  full  consideration 
of  their  concerns  and  opinions. 

(b)  Resident  initiatives.  Where 
individual  residents,  a  resident 
management  corporation  (RMC),  or 
another  form  of  resident  organization 
may  wish  to  initiate  discussion  of  a 
possible  homeownership  plan,  the  IHA 
shall  negotiate  with  them  in  good  faith. 
Joint  development  and  submission  of 
the  plan  by  the  IHA  and  RMC.  or  other 
resident  organization,  is  encouraged.  In 
addition,  participation  of  an  RMC  or 
other  resident  organization  in  the 
implementation  of  the  plan  is 
encouraged.  (Approved  by  the  Office  of 
Mcmagement  and  Budget  under  control 
number  2577-0201). 

§  950. 1 006    Property  that  may  l>e  sold. 

(a)  Types  of  property.  Subject  to  the 
workability  criterion  of  §  950.1004(a) 
(including,  for  example,  consideration 
of  common  elements  and  other 
characteristics  of  the  property),  a 
homeownership  plan  may  provide  for 
sale  of  one  or  more  dwellings,  along 
with  interests  in  any  common  elements, 
comprising  all  or  a  portion  of  one  or 
more  housing  developments.  A  plan 
may  provide  for  conversion  of  existing 
housing  to  homeownership  or  for 
homeownership  sale  of  newly- 
developed  housing.  (However,  for  low- 
income  housing  units  developed  as 
replacement  housing  for  units 
demolished  or  disposed  of  pursuant  to 
subpart  M  of  this  part,  that  subpart 
requires  that  the  initial  occupants  be 
selected  solely  on  the  basis  of  the 
requirements  governing  rental 
occupancy  (or  Mutual  Help  occupancy, 
if  applicable),  without  reference  to  any 
additional  homeownership  eligibility  or 
selection  requirements  under  this 
subpart  P.)  Mutual  Help  or  Turnkey  III 
homeownership  units  may  be  converted 
to  Section  5(h)  homeownership.  upon 
voluntary  termination  by  any  existing 
Mutual  Help  or  Turnkey  III  homebuyers 
of  their  contractual  rights  and 
amendment  of  the  ACC.  in  a  form 
prescribed  by  HUD. 

(b)  Physical  condition  of  property. 
The  property  sha'll  meet  local  code 
requirements  (or,  if  no  local  code  exists, 
the  housing  quality  standards 
established  by  HUD  for  the  Section  6 


Housing  Assistance  Payments  Program 
for  Existing  Housing,  under  24  CFR  part 
882)  and  the  requirements  for 
elimination  of  lead-based  paint  hazards 
in  HUD-associated  housing,  under 
subpart  C  of  24  CFR  part  35.  When  a 
prospective  purchaser  with  disabilities 
requests  accessible  features,  the  features 
shall  be  added  in  accordance  with  24 
CFR  parts  8  and  9.  Further,  the  property 
shall  be  in  good  repair,  with  the  major 
components  having  a  remaining  usefuj 
life  that  is  sufficient  to  justify  a 
reasonable  expectation  that 
homeownership  will  be  affordable  by 
the  purchasers.  This  standard  shall  be 
met  as  a  condition  for  conveyance  of  a 
dwelling  to  an  individual  purchaser, 
unless  the  terms  of  sale  include 
measures  to  assure  that  the  work  will  be 
completed  within  a  reasonable  time 
after  conveyance,  not  to  exceed  two 
years  (e.g..  as  a  part  of  a  mortgage 
financing  package  that  provides  the 
purchaser  with  a  home  improvement 
loan  or  pursuant  to  a  sound  sweat 
equity  arrangement). 

§  950. 1 007    Methods  of  sale  and 
ownership. 

(a)  Permissible  methods.  Any 
appropriate  method  of  sale  and 
ownership  may  be  used,  such  as  fee 
simple  conveyance  of  single-family 
dwellings  or  conversion  of  multifamily 
buildings  to  resident-owned 
cooperatives  or  condominiums. 

(b)  Direct  or  indirect  sale.  An  IHA 
may  sell  dwellings  to  residents  directly 
or  (with  respect  to  multifamily 
buildings  or  a  group  of  single-family 
dwellings)  through  another  entity 
established  and  governed  by,  and  solely 
composed  of.  residents  of  the  IHA's  low- 
income  housing,  provided  that: 

(1)  The  other  entity  has  the  necessary- 
legal  capacity  and  practical  capability  to 
carry  out  its  responsibilities  under  the 
plan. 

(2)  The  respective  rights  and 
obligations  of  the  IHA  and  the  other 
entity  will  b<^  specified  by  a  written 
agreement  that  includes: 

(i)  Assurances  that  the  otlier  entity 
will  comply  with  all  provisions  of  the 
HUD-approved  homeownership  plan; 
'  (ii)  Assurances  that  the  IHA's 
conveyance  of  the  property  to  the  other 
entity  will  be  subject  to  a  title  restriction 
providing  that  the  property  may  be 
resold  or  otherwise  transferred  only  by 
conveyance  of  individual  dwellings  to 
eligible  residents,  in  accordance  with 
the  HUD-approved  homeownership 
plan,  or  by  reconveyance  to  the  IHA, 
and  that  the  prof)erty  will  not  be 
encumbered  by  the  other  entity  without 
the  written  consent  of  the  IHA: 


(iii)  Protection  against  fraud  or  misuse 
of  funds  or  other  property  on  the  part 
of  the  other  entity,  its  employees  and 
agents; 

(iv)  Assurances  that  the  resale 
proceeds  will  be  used  only  for  the 
purposes  specified  by  the  HUI>- 
approved  homeownership  plan; 

(v)  Limitation  of  the  other  entity's 
administrative  and  overhead  costs,  and 
of  any  compensation  or  profit  that  may 
be  realized  by  the  entity,  to  amounts 
that  are  reasonable  in  relation  to  its 
responsibilities  and  risks; 

(vi)  Accountability  to  the  IHA  and 
residents  for  the  recordkeeping, 
reporting  and  audit  requirements  of 
§950.1017: 

(vii)  Assurances  that  the  other  entity 
will  administer  its  responsibilities 
under  the  plan  in  accordance  with 
applicable  civil  rights  statutes  and 
implementing  regulations,  as  described 
in  §950.n5;and 

(viii)  Adequate  legal  remedies  for  the 
IHA  and  residents,  in  the  event  of  the 
other  entity's  failure  to  perform  in 
accordance  y,Hh  the  agreement. 

§  950. 1 008    Purchaser  elig ib i lity  and 
selection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Applications.  Persons  who  are 
interested  in  purchase  shall  submit 
applications  for  that  specific  purpose. 
and  those  applications  shall  be  handled 
separately  from  applications  for  other 
IHA  programs.  For  vacant  units, 
applications  shall  be  dated  as  received 
by  the  IHA  and.  subject  to  eligibility  and 
preference  factors,  selection  shall  be 
made  in  the  order  of  receipt. 
Application  for  homeownership  shall 
not  affect  an  applicant's  place  on  any 
other  IHA  waiting  list. 

(b)  Eligibility  threshold.  Subject  to  any 
additional  eligibility  and  preference 
standards  that  are  required  or  permitted 
under  this  section,  a  homeouTiership 
plan  may  provide  for  the  eligibility  of 
residents  of  lovv-incom»  housing  owned 
or  leased  by  the  seller  IH.\  (including 
Mutual  Help  and  Turnkey  III 
homebuvers.  who  may  elect  to  terminate 
their  existing  homebuyer  agreements  in 
favor  of  purchase  under  the  Section  5(h) 
homeownership  plan)  and  residents  of 
other  housing  who  are  receiving 
housing  assistance  under  Section  8  of 
the  Act.  under  an  ACC  administered  by 
the  seller  IHA;  provided  that  the 
resident  has  been  in  lawful  occupancy 
for  a  minimum  period  specified  in  the 
plan  (not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dwelling  to  be 
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purchased).  For  residents  of  other 
housing  who  are  receiving  housing 
assistance  under  Section  8,  the 
minimum  occupancy  requirement  may 
be  satisfied  in  the  unit  for  which  the 
family  is  receiving  Section  8  assistance 
or  the  Indian  housing  unit.  If  the  family 
is  to  meet  part  or  all  of  the  minimum 
occupancy  requirement  in  the  Indian 
housing  unit,  the  Section  8  assistance 
shall  be  terminated  before  the  family 
moves  into  the  Indian  housing  unit. 
Indian  housing  units  are  ineligible  for 
Section  8  certificate  and  voucher 
assistance  as  long  as  they  remain  under 
the  ACC  as  Indian  housing. 

(c)  Applicants  who  do  not  meet 
minimum  residency  requirement  for 
eligibility.  (1)  A  homeownership  plan,  at 
IHA  discretion,  may  also  permit 
eligibility  for  applicants  who  do  not 
meet  the  minimum  residency 
requirement  of  paragraph  (b)  of  this 
section  (30  days  or  more,  as  prescribed 
by  the  homeownership  plan)  at  the  time 
of  application,  provided  that  their 
selection  is  conditioned  upon 
completion  of  the  minimum  residency 
requirement  prior  to  conveyance  of  tiile. 
A  plan  may  thus  allow  satisfaction  of 
the  threshold  requirements  for 
eligibility  by: 

(i)  Existing  low-income  housing  or 
Section  8  residents  with  less  than  the 
minimum  period  of  residency: 

(ii)  Families  who  are  already  on  the 
IHA's  waiting  lists;  and 

(iii)  Other  low-income  families  who 
are  neither  low-income  housing  nor 
Section  8  residents  at  the  time  of 
application  or  selection. 

(2)  Applicants  who  are  not  already 
low-income  housing  residents,  however, 
shall  also  satisfy  the  requirements  for 
admission  to  such  housing. 

(d)  Compliance  with  lease  obligations. 
Eligibility  shall  be  limited,  however,  to 
residents  who  have  been  current  in  all 
of  their  lease  obligations  (in  the  case  of 
Mutual  Help  or  Turnkey  III  homebuyers. 
obligations  under  their  homebuyer 
agreements)  over  a  period  of  not  less 
than  six  months  prior  to  conveyance  of 
title  (or.  if  so  provided  by  the 
homeownership  plan,  such  lesser  period 
as  has  elapsed  since  the  beginning  of 
low-income  housing  or  Section  8 
tenure),  including,  but  not  limited  to, 
payment  of  rents  (or  homebuyers 
monthly  payments)  and  other  charges 
and  reporting  of  all  income  that  is 
pertinent  to  determination  of  rents  (or 
homebuyers  monthly  payments).  At  the 
IHA's  discretion,  the  homeownership 
plan  may  allow  a  resident  to  remedy 
under-reporting  of  income,  provided 
that  proper  reporting  of  income  would 
not  have  resulted  m  meligihility  for 
admission  to  low-income  housing  or  for 


Section  8  assistance,  by  payment  of  the 
resulting  underpayment  for  rent  (or 
homebuyer's  monthly  payments)  prior 
to  conveyance  of  title  to  the 
homeownership  dwelling,  either  in  a 
lump  sum  or  in  installments  over  a 
reasonable  period.  Alternatively,  the 
plan  may  permit  payment  within  a 
reasonable  period  after  conveyance  of 
title,  under  an  agreement  secured  by  a 
mortgage  on  the  property- 

(e)  Affordability  standard.  Eligibility 
shall  be  further  limited  to  residents  who 
are  capable  of  assuming  the  financial 
obligations  of  homeownership.  under 
minimum  income  standards  for 
affordability,  taking  into  account  the 
unavailability  of  operating  subsidies 
and  modernization  funds  after 
conveyance  of  the  property  by  the  IHA. 
A  homeownership  plan  may.  however, 
take  account  of  any  available  subsidy 
from  other  sources  (e.g..  in  connection 
with  a  plan  for  cooperative  ownership, 
assistance  under  Section  8  of  the  Act.  if 
available  and  authorized  by  the  Section 
8  regulations).  Under  this  affordability 
standard,  an  applicant  shall  meet  the 
following  requirements: 

(1)  On  an  average  monthly  estimate, 
the  amount  of  the  applicant's  payments 
for  mortgage  principal  and  interest,  plus 
insurance,  real  estate  taxes,  utilities, 
maintenance,  and  other  regularly- 
recurring  homeownership  costs  (such  as 
condominium,  cooperative,  or  other 
homeownership  association  fees)  will 
not  exceed  the  sum  of  35  percent  of  the 
applicant's  adjusted  income,  as  defined 
in  this  part. 

(2)  The  applicant  can  pay  any 
amounts  required  for  closing,  such  as  a 
downpayment  (if  any)  and  closing  costs 
chargeable  to  the  purchaser,  in 
accordance  with  the  homeownership 
plan. 

(0  Option  to  restrict  eligibility.  A 
homeownership  plan  may,  at  the  IMA  s 
discretion,  restrict  eligibility  to  one  or 
more  residency-based  categories  (e.g.. 
for  occupied  units,  eligibility  may  be 
restricted  to  the  existing  residents  of  the 
units  to  be  sold;  for  vacant  units, 
eligibility  may  be  restricted  to  low- 
income  housing  residents  only,  or  to 
low-income  housing  residents  plus  any 
one  or  more  of  the  other  residency- 
based  categories  that  may  be  established 
under  paragraphs  (b)  and  (c)  of  this 
section),  as  may  be  reasonable  in  view 
of  the  number  of  units  to  be  offered  for 
sale  and  the  estimated  number  of 
eligible  applicants  in  various  categories 
provided  that  the  residency-based 
preferences  mandated  by  paragraph  (g) 
of  this  section  are  observed. 

(g)  Residency-based  preferences.  For 
occupied  units,  a  preference  shall  be 
given  to  the  existing  residents  of  each  of 


the  dwellings  to  be  sold.  For  vacant 
units  (including  units  which  are 
voluntarily  vacated),  a  preference  shall 
be  given  to  residents  of  other  low- 
income  housing  units  owned  or  leased 
by  the  seller  IHA  (over  any  other 
residency-based  categories  that  may  be 
established  by  a  homeownership  plan 
for  Section  8  residents  or  for 
nonresident  applicants). 

(h)  Other  eligibility  or  preference 
standards.  If  consistent  with  the  other 
provisions  of  this  section,  a 
homeownership  plan  may  include  anv 
other  standards  for  eligibility  or 
preference,  or  both,  at  the  discretion  of 
the  IHA,  that  are  not  contrary  to  law. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2577- 
0201) 

§950.1009    Counseling,  training,  and 
technical  assistance. 

Appropriate  counseling  shall  be 
provided  to  prospective  and  actual 
purchasers,  as  necessary  for  each  stage 
of  implementation  of  the 
homeownership  plan.  Particular 
attention  shall  be  given  to  the  terms  of 
purchase  and  financing,  along  with  the 
other  financial  and  maintenance 
responsibilities  of  homeownership.  In 
addition,  where  applicable,  appropriate 
training  and  technical  assistance  shall 
be  provided  to  any  entity  (such  as  an 
RMC,  other  resident  organization,  or  a 
cooperative  or  condominium  entity)  that 
has  responsibilities  for  carrying  out  the 
plan. 

« 

§950.1010    Nonpurchasing  residents. 

(a)  Nonpurchasing  resident's  options. 
If  an  existing  resident  of  a  dwelling 
authorized  for  sale  under  a 
homeownership  plan  is  ineligible  for 
purchase,  or  declines  to  purchase,  the 
resident  shall  be  given  the  choice  of 
either  relocation  to  other  suitable  ami 
affordable  housing  or  continued 
occupancy  of  the  present  dwelling  on  ;i 
rental  basis,  at  a  rent  no  higher  than  that 
permitted  by  the  Act.  Displacement 
(permanent,  involuntary  move),  in  order 
to  make  a  dwelling  available  for  sale,  is 
prohibited.  In  addition  to  applicable 
program  sanctions,  a  violation  of  the 
displacement  prohibition  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  and  Real  Property 
Acquisition  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24.  Where  continued  rental  occupancy 
by  a  nonpurchasing  resident  is 
contemplated  after  conveyance  of  the 
property,  the  homeownership  plan  shall 
include  provision  for  any  rental  siibsfdv 
required  (e.g..  Section  8  assistance,  if 
available  and  authorized  by  the  .Section 
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8  regulations).  As  soon  as  feasible  after 
they  can  be  identified,  k\\ 
nonpurchasing  residents  shall  be  given 
written  notice  of  their  options  under 
this  section. 

(b)  Relocation  assistance.  A 
nonpurchasing  resident  who  chooses  to 
relocate  pursuant  to  this  section  shall  be 
offered  the  following  relocation 
assistance: 

(1)  Advisory  services  to  assure  full 
choices  and  real  opportunities  to  obtain 
relocation  within  a  full  range  of 
neighborhoods  where  suitable  housing 
may  be  found,  including  timely 
information,  counseling,  and 
explanation  of  the  resident's  rights 
under  applicable  civil  rights  statutes 
and  implementing  regulations,  as 
specified  in  §950.115,  and  referrals  to 
suitable,  safe,  sanitary,  and  affordable 
housing  (at  a  rent  no  higher  than 
permitted  by  the  Act),  which  is  of  the 
resident's  choice,  on  a 
nondiscriminatory  basis,  in  accordance 
with  applicable  civil  rights  statutes  and 
implementing  regulations,  as  specified 
in  §950.115.  This  requirement  will  be 
met  if  the  applicant  is  offered  the 
opportunity  to  relocate  to  another 
suitable  unit  in  other  low-income 
housing,  under  any  of  the  housing 
assistance  programs  under  Section  8  of 
the  Act,  or  any  other  Federal,  tribal. 
State,  or  local  program  that  is 
comparable,  as  to  standards  of  housing 
quality,  admission,  and  rent,  to  the 
programs  under  the  Act,  and  provides  a 
term  of  assistance  of  at  least  five  years; 
and 

(2)  Payment  for  actual,  reasonable 
moving  and  related  expenses. 

(c)  Temporary  relocation.  A 
nonpurchasing  resident  who  must 
relocate  temporarily  to  permit  work  to 
be  carried  out  shall  be  provided 
suitable,  decent,  safe,  and  sanitary 
housing  for  the  temporary  period  and 
reimbursed  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  cormection 
with  the  temporary  relocation, 
including  the  cost  of  moving  to  and 
from  the  temporarily  occupied  housing 
and  any  increase  in  monthly  rent  and 
utility  costs. 

§950.1011    Nonroutlne  maintenance 
reserve. 

(a)  When  reser\'e  is  required.  A 
noru"outine  maintenance  reserve  shall  be 
established  for  all  multifamily 
properties  sold  under  a  homeownership 
plan.  For  single-family  dwellings,  such 
a  reserve  shall  not  be  required  if  the 
availability  of  the  funds  needed  for 
nonroutine  maintenance  is  adequately 
addressed  under  the  affordability 
standard  prescribed  by  the  plan. 


(b)  Purpose  ofresen-e.  The  purpose  of 
this  reserve  shall  be  to  provide  a  source 
of  reser\'e  funds  for  nonroutine 
maintenance  (including  replacement), 
as  necessary  to  ensure  the  long-term 
success  of  the  plan,  including  protection 
of  the  interests  of  the  homeowners  and 
the  IHA.  The  amounts  to  be  set  aside, 
and  other  terms  of  this  reserve,  shall  be 
as  necessary  and  appropriate  for  the 
particular  homeownership  plan,  taking 
intft  account  such  factors  as  prospective 
needs  for  nonroutine  maintenance,  the 
homeowners'  financial  resources,  and 
any  special  factors  that  may  aggravate  or 
mitigate  the  need  for  such  a  reserve. 

§950.1012    Purchase  prices  and  financing. 

(a)  Below-market  terms.  To  ensure 
affordability  by  eligible  purchasers,  by 
the  standard  adopted  under  §  906.8(e)  of 
this  chapter,  a  homeownership  plan 
may  provide  for  below-market  purchase 
prices  or  below-market  financing,  or  a 
combination  of  the  two.  Discounted 
purchase  prices  may  be  determined  on 

a  unit-by-unit  basis,  based  on  the 
particular  purchaser's  ability  to  pay,  or 
may  be  determined  by  any  other  fair  and 
reasonable  method  (e.g.,  uniform  prices 
for  a  group  of  comparable  dwellings, 
within  a  range  of  affordability  by  a 
group  of  potential  purchasers). 

(b)  Types  of  financing.  Any  type  of 
private  or  public  financing  may  be  used 
(e.g.,  conventional.  Federal  Housing 
Administration  (FHA),  Department  of 
Veterans  Affairs  (VA),  Farmers'  Home 
Administration  (FmHA),  or  a  tribal. 
State,  or  local  program).  An  IHA  may 
finance  or  assist  in  financing  purchase 
by  any  methods  it  may  choose,  such  as 
purchase-money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangements. 

§950.1013    Protection  against  fraud  and 
abuse. 

A  homeownership  plan  shall  include 
appropriate  protections  against  any  risks 
of  fraud  or  abuse  that  are  presented  by 
the  particular  plan,  such  as  collusive 
purchase  for  the  benefit  of  nonresidents, 
extended  use  of  the  dwelling  by  the 
purchaser  as  rental  property,  or 
collusive  sale  that  would  circumvent 
the  resale  profit  limitation  of  §  950.1014. 

§950.1014    Limitation  on  resale  profit 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  the  homeownership  plan 
shall  provide  for  appropriate  measures 
to  preclude  realization  by  the  initial 
purchaser  of  windfall  profit  on  resale. 
"Windfall  profit "  means  all  or  a  portion 
of  the  resale  proceeds  attributable  to  the 
purchase  price  discount  (the  fair  market 


value  at  date  of  purchase  from  the  IHA 
less  the  below-market  ptuxhase  price), 
as  determined  by  one  of  the  methods 
described  in  paragraphs  (b)  through  (d) 
of  this  section.  Subject  to  that 
requirement,  however,  purchasers 
should  be  permitted  to  retain  any  resale 
profit  attributable  to  appreciation  in 
value  after  purchase  (or  a  portion  of 
such  profit  under  a  limited  or  shared 
equity  arrangement),  along  with  any 
portion  of  the  resale  profit  that  is  fairly 
attributable  to  improvements  made  by 
them  after  purchase. 

(b)  Promissory  note  method.  Where 
there  is  potential  for  a  windfall  profit 
because  the  dwelling  unit  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  without  a  commensurate 
limited  or  shared  equity  restriction,  the 
initial  purchaser  shall  execute  a 
promissory  note,  payable  to  the  IHA. 
along  with  a  mortgage  securing  the 
obligation  of  the  note,  on  the  following 
terms  and  conditions: 

(1)  The  principal  amount  of 
indebtedness  shall  be  the  lesser  of: 

(i)  The  purchase  price  discount,  as 
determined  by  the  definition  in 
paragraph  (a)  of  this  section  and  stated 
in  the  note  as  a  dollar  amount;  or 

(ii)  The  net  resale  profit,  in  an  amount 
to  be  determined  upon  resale  by  a 
formula  stated  in  the  note.  That  formula 
shall  define  net  resale  profit  as  the 
amount  by  which  the  gross  resale  price 
exceeds  the  sum  of: 

(A)  The  discounted  purchase  price; 

(B)  Reasonable  sale  costs  charged  to 
the  initial  purchaser  upon  resale;  and 

(C)  Any  increase  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  during  tenure  as  a 
homeowner. 

(2)  At  the  option  of  the  IHA.  the  note 
may  provide  for  automatic  reduction  of 
the  principal  amount  over  a  specified 
period  of  ownership  while  the  property 
is  used  as  the  purchaser's  family 
residence,  resulting  in  total  forgiveness 
of  the  indebtedness  over  a  period  of  not 
less  than  five  years  from  the  date  of 
conveyance,  in  annual  increments  of  not 
more  than  20  percent.  This  does  not 
require  an  IHA's  plan  to  provide  for  any 
such  reduction  at  all,  or  preclude  it  from 
specif\'ing  terms  that  are  less  generous 
to  the  purchaser  than  those  stated  in  the 
foregoing  sentence. 

(3)  To  preclude  collusive  resale  that 
would  circumvent  the  intent  of  this 
section,  the  IHA  shall  (by  an  appropriate 
form  of  title  restriction)  condition  the 
initial  purchaser's  right  to  resell  upon 
approval  by  the  IHA,  to  be  based  solely 
on  the  IHA's  determination  that  the 
resale  price  represents  fair  market  value 
or  a  lesser  amount  that  will  result  in 
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payment  t[>th«  IHA.  under  the  note,  of 
the  full  Nmoiini  of  the  pumhaw  price 
discount  (itubjtKi  to  any  accrued 
reduction,  if  provided  fur  by  the 
homeuwnership  plan  pursuant  to 
paraf^aph  (b)(2J  of  thia  sectibn).  if  so 
determined,  the  iflA  shall  be  obligated 
to  apprtive  the  resale. 

(4)  The  IHA  may.  in  its  sole 
discretion,  agree  to  subordination  of  the 
murt^a^^  (hdt  securt^s  the  promissory 
note,  m  favur  of  an  additional  lien 
granted  by  the  purchaaer  as  aeciirity  for 
a  loan  fur  homo  improvements  or  other 
purposes  approved  by  the  IHA. 

(c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  satisfied  by  an 
appropriate  form  of  limited  equity 
arrangement,  restricting  the  amount  of 
net  resale  profit  that  may  be  realized  by 
the  seiier  (the  initial  purchaser  and 
successive  purchasers  over  a  period 
prescribed  by  the  bomeownership  plan) 
to  the  sum  of: 

(1)  The  seller's  paid-in  equity; 

(2)  The  portion  of  the  resale  proceeds 
attributable  to  any  improvemetits  paid 
for  or  performed  by  the  seller  during 
homeownership  tenure,  and 

(3)  An  allowance  for  a  portion  of  the 
property's  appreciation  in  value  d\iring 
homeownership  tenuM,  calculated  by  a 
fair  and  reasonable  methoci  speciTied  in 
the  homeownership  plan  (e.g.. 
according  to  a  price  index  factor  or 
other  measure). 

(dj  Third  option.  The  requirements  of 
this  section  may  be  satisfied  by  any 
other  fair  and  reasonable  arrangement 
that  will  accomplish  the  essential 
purposes  stated  in  paragraph  (a)  of  this 
section. 

(•)  AppmisaJ.  Determinations  of  fair 
market  value  under  this  section  shall  be 
made  on  the  basis  of  appraisal  within  a 
reasonable  time  prior  to  sale,  by  an 
independent  appraiser  to  be  selected  bv 
the  IHA. 

$99ai015    Use  of  sal*  proceeds. 

(a)  Generul  authority  fur  use.  Sale 
proceeds  may.  after  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  reasonable  for  carrying 
out  the  homeownership  plan,  be 
retainnd  by  the  IHA  and  used  for 
housing  assistance  to  low-income 
families  (as  such  families  are  defined 
under  the  Act).  The  term  "sale 
proceeds"  includes  all  payments  made 
by  purdiasers  for  credit  to  the  purchase 
price  (e.g..  earnest  money, 
downpayments.  payments  out  of  the 
proceeds  of  mortgage  loans,  and 
principal  and  interest  payments  under 
purchase- money  mortgages),  along  with 
any  amounts  payable  upon  resale  under 
t) 950.1014.  and  interest  «Mrn«d  on  ail 


such  receipts.  (Residual  receipts,  as 
defined  io  the  ACC,  shall  notoe treated 
as  sale  proceeds.) 

(b)  Permissible  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-income  families,  at  the 
discretion  of  the  IHA  and  as  stated  in 
the  HlJD-approved  homeownership 
plan: 

(1)  In  connection  with  th«i 
homeownership  plan  from  which  the* 
funds  are  derived,  for  purposes  that  are 
justified  to  ensure  the  success  of  the 
plan  and  to  protect  the  interests  of  the 
homeowners,  the  IHA  and  any  other 
entity  with  responsibility  for  carrying 
out  the  plan.  Nonexclusive  examples 
include  nonroutine  maintenance 
reserves  under  ^950.1011.  a  reserve  for 
loans  to  homeowners  to  prevent  or  cure 
default  or  for  other  emergency  housing 
needs;  a  reserve  for  any  contingent 
liabilities  of  the  IHA  under  the 
homeoKvnership  plan  (such  as  IHA 
guaranty  of  mortgage  loans);  and  a 
reserve  for  IHA  repurchase,  repair,  and 
resale  of  honies  in  the  event  of  defaults. 

(2)  In  conne<iton  with  another  HUD- 
appruved  homeownership  plan  under 
this  pert,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
implementation  costs. 

(3)  In  connection  with  a  trilwl.  State, 
or  loc:al  homeownership  program  for 
low-income  families,  as  described  in  the 
homeownership  plan,  for  assistance  to 
purchasers  and  for  reasonable  planning 
and  implementation  costs.  Under  such 
programs,  sales  proceeds  may  be  used  to 
construct  or  acquire  additional 
dwellings  for  sale  to  low- income 
familic>s,  or  to  assist  such  families  in 
purchasing  other  dwellings  from  public 
or  private  owners. 

(4)  In  connection  with  the  IHA's  other 
low-income  housing  that  remains  imder 
ACC  for  any  purposes  authorized  for 
the  use  of  operating  funds  under  the 
AOC  and  applicable  provisions  of  the 
Act  and  Federal  regulations,  as  included 
in  the  HUD-approved  operating  budgets. 
Examples  include  maintenance  an<l 
modernization,  augmentation  of 
operating  reserves,  protective  services, 
and  resident  services.  Such  use  shall  not 
result  in  the  reduction  of  the  operating 
subsidy  otherwise  payable  to  the  IHA 
for  its  other  low-income  housing. 

(5)  In  connection  with  any  other  type 
of  Federal,  tribal.  State,  or  local  housing 
program  for  low-income  families,  as 
Hes<ribed  in  the  homeownership  plan. 

§950.101«    Replacement  housing. 

(a)  Replacement  requirement.  As  a 
condition  for  transfer  of  ownership 
under  a  HUO-approved  homeownership 
plan,  the  IHA  sfiali  obtain  a  binding 


commitment,  from  HUD  or  another 
source,  for  the  replacement  of  each  of 
the  dwellings  to  be  sold  under  the  plan. 
Replacement  housing  may  be  provided 
by  one  or  any  combination  of  the 
following  methods: 

(1)  Development  by  the  IHA  of 
additional  low-income  bousing  under 
this  part  (by  new  construction  or 
acquisition). 

(2)  Rehabilitation  of  vacant  low 
income  bousing  owned  by  llie  IHA. 

(3)  Use  of  five-year,  tenant-based 
certificate  or  voucher  assistance  under 
.Section  8  of  the  Act. 

(4)  If  the  homeownership  plan  is 
submitted  by  the  IHA  for  sale  to 
residents  through  an  RMC,  resident 
organization,  or  cooperative  association 
that  is  otherwise  eligible  to  participate 
under  this  subpart,  acquisition  of  non- 
publicly-owned  housing  units,  that  the 
RMC,  resident  organization,  or 
cooperative  association  will  operate  as 
rental  housing,  comparable  to  IHA- 
owned  low-income  housing  as  to  term 
of  assistance,  housing  standards, 
eligibility,  and  contribution  to  rent. 

(5)  Any  other  Federal,  tribal,  .State,  or 
local  housing  program  that  is 
comparabit;.  as  to  housing  standards, 
eligibility,  and  contribution  to  rent,  to 
the  programs  referred  to  in  paragraphs 
(aMi)  through  (aM3)  of  this  section,  and 
provides  a  term  of  assistance  of  not  less 
than  five  years. 

(b)  Funding  commitments.  Although  a 
HUD  funding  commitment  is  required  if 
the  replacement  housing  requirement  Is 
to  be  sati.sfied  through  any  of  the  HUD 
programs  listed  in  paragraph  (a)  of  this 
section.  HUO's  approval  of  a  Section 
5(h)  homeownership  plan  on  the 
expectation  that  such  a  funding 
commitment  will  be  fonhtTtming  .shall 
not  coiutitute  a  binding  obhgntion  to 
make  such  a  commitment.  Where  the 
requirement  is  to  be  satisfied  under  a 
tribal.  State,  or  local  program,  or  a 
Federal  program  not  administered  by 
HUD,  a  funding  commitment  shall  be 
reouired  from  the  proper  authority. 

.(c)  Use  of  sale  proceeds  to  fund 
replacement  housing.  Sale  proceeds  that 
are  generated  under  the  homeownexship 
plan  may  be  used  under  some  of  the 
replacement  housing  options  under 
paragraph  (a)  of  this  section  (e.g., 
rehabilitation  of  vac;ant  public  housing 
units,  or  an  eligible  local  program). 
Where  a  homeownership  plan  provides 
for  sale  proceeds  to  be  used  for 
replacement  housing.  HUD  approval  of 
the  plan  and  execution  of  the  IHA-HUD 
implementing  agreement  shall  satisfy 
the  funding  commitment  requirement  of 
paragraph  (a)  of  this  section.  *vith  n>gard 
to  the  amount  of  replacement  h(Hising  to 
be  funded  out  of  .sale  pmconds. 


(d)  Consistency  with  current  housing 
needs.  Replacement  housing  may  differ 
from  the  dwellings  sold  under  the 
homeownership  plan,  as  to  unit  sizes  or 
family  or  elderly  occupancy,  if  the  IHA 
determines  that  such  change  is 
consistent  with  current  local  housing 
needs  for  low-income  families. 

(e)  Inapplicability  to  prior  plans.  This 
section  shall  not  apply  to 
homeownership  plans  that  were 
submitted  to  HUD  under  the  Section 
5(h)  Homeownership  Program  prior  to 
October  1.  1990. 

§950.1017    Records,  reports,  and  audits. 
The  IHA  shall  be  responsible  for  the 
maintenance  of  records  (including  sale 
and  Rnancial  records)  for  all  activities 
incident  to  implementation  of  the 
homeowoM^hip  plan.  Until  all  planned 
sales  of  individual  dwellings  have  been 
completed,  the  IHA  shall  submit  to  HUD 
annual  sales  reports,  in  a  form 
prescribed  by  HUD.  The  receipt, 
retention,  and  expenditure  of  the  sale 
proceeds  shall  be  covered  in  the  regular 
independent  audits  of  the  IHA's  housing 
operations,  and  any  supplementary 
audits  that  HUD  may  find  necessary  for 
monitoring.  Where  another  entity  is 
responsible  for  sale  of  hidividual  units, 
pursaant  to  §950.1Q07{b),  the  IHA  shall 
ensure  that  the  entity's  responsibiUties 
include  proper  recordkeeping  and 
accx>untability  to  the  IHA,  sufficient  to 
enable  the  IHA  to  monitor  compliance 
with  the  approved  homeownership 
plan,  to  prepare  its  reports  to  HUD,  and 
to  meet  its  audit  respcmsibilities.  All 
books  and  records  shall  be  subject  to 
inspection  and  audit  by  HUD  and  the 
General  Accounting  Office  (GAO). 
(Approved  by  the  OfBce  of  Management 
and  Budget  under  control  number  2577- 
0201). 

§950.1018    SutMnission  and  review  ot 
homeowrtershtp  ptan. 

Whether  to  develop  and  submit  a 
proposed  homeownership  plan  is  a 
matter  within  the  discretion  of  each 
IHA.  An  IHA  may  initiate  a  proposal  at 
any  time,  according  to  the  following 
procedures: 

(a)  Preliminary  consultation  with 
HUD  staff.  Before  submission  of  a 
proposed  plan,  the  IHA  shall  consult 
informally  with  the  appropriate  HUD 
Area  ONAP  to  assess  feasibility  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  Submission  to  HUD.  The  IHA  shall 
submit  the  proposed  plan,  together  with 
supporting  documentaticm,  in  a  format 
prescribed  by  HUD,  to  the  appropriate 
HUD  Area  ONAP. 

(c)  Conditional  approval.  Conditional 
approval  may  be  given,  at  HUD 
discretion,  when  HUD  determines  that 


to  be  justified.  For  example,  conditional 
HUD  approval  might  be  a  necessary 
precondition  for  the  IHA  to  obtain  the 
funding  commitments  required  to 
satisfy  the  requirements  for  final  HUD 
approval  of  a  cmnplete  homeownership 
plan.  Where  conditional  approval  is 
granted,  HUD  will  specify  the 
conditions  in  writing.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  2577-0201) 

S95ai019    HUD  approval  and  UtA-HUD 
imptementing  agreement. 

Upon  HUD  notification  to  the  IHA 
that  the  hcxneownership  plan  is 
approvable  (in  final  form  that  satisfies 
all  applicable  requirements  of  this  part), 
the  IHA  and  HUD  will  execute  a  written 
implemmiting  agreement,  in  a  form 
prescribed  by  HUD,  to  evidence  HUD 
approval  and  authorization  for 
implementation.  The  plan  itself,  as 
approved  by  HUD.  shall  be  incorporated 
in  the  implementing  agreement  Any  of 
the  items  of  supporting  documentation 
may  also  be  incorporated,  if  agreeable  to 
the  IHA  and  HUD.  The  IHA  shall  be 
obligated  to  carry  out  the  approved 
homeownership  plan  and  other 
provisions  of  the  implementing 
agreement  without  modification,  except 
with  written  approval  by  HUD. 

(Approved  by  tbe  OfTtoe  of  Management  and 
Budget  under  coDtro)  number  2577-0201). 

§  950. 1 020    Content  of  homeownerstilp 
plan. 

The  homeownership  plan  shall 
address 'the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  Property  description.  A  description 
of  the  property,  including  identification 
of  the  development  and  the  specific 
dwelUngs  to  be  sold. 

(b)  Repair  or  rehabilitation.  If 
applicable,  a  plan  for  any  repair  or 
rehabilitation  required  under 

§  950.1006,  based  on  the  assessment  of 
the  physical  condition  of  the  property 
that  is  included  in  the  supporting 
documentation. 

(c)  Purchaser  eligibility  and  selection. 
The  standards  and  procedures  to  be 
used  for  homeownership  applications 
and  the  eligibility  and  selection  of 
purchasers,  consistent  with  the 
requirements  of  §  950.1008. 

(d)  Sale  and  firtancing.  Terms  and 
conditions  of  sale  and  financing  (see 
particularly  §§950.1011  through 
950.1014). 

(e)  Future  consultation  with  residents. 
A  plan  for  consultation  with  residents 
during  the  implementation  stage  (See 

§  950.1005).  If  appropriate,  this  may  be 
combined  with  the  plan  for  counseling. 


(f)  Coui\sehng.  Counseling,  training, 
and  technical  assistance  to  be  provided 
in  accordance  with  §950.1009. 

(g)  Sale  via  other  entity.  If  the  plan 
contemplates  sale  to  residents  via  an 
entity  other  than  tbe  IHA.  a  description 
of  that  entity's  responsibilities  and 
information  demonstrating  that  the 
requirements  of  §  950.1007  have  been 
met  or  will  be  met  in  a  timely  fashion. 

(h)  Nonpurchasing  residents.  U 
applicable,  a  plan  for  nonpurchasing 
residents,  in  accordance  with 
§950.1010. 

(i)  Sale  proceeds.  An  estimate  of  the 
sale  proceeds  and  an  explanation  of 
how  they  will  be  used,  in  accordance 
with  §950.1015. 

(j)  Replacement  housing.  A 
replacement  housing  plan,  in 
accordance  writh  §  950.1016. 

(k)  Administration.  An  administrative 
plan,  including  estimated  staffing 
requirements. 

(1)  Recordkeeping,  accounting  and 
reporting.  A  description  of  the 
recordkeeping,  accounting,  and 
reporting  procedures  to  be  used, 
including  those  required  by  §950.1017. 

(m)  Budget.  A  budget  estimate, 
showing  the  costs  of  implementing  the 
plan,  and  the  sources  of  the  funds  that 
will  be  used. 

(n)  Timetable.  An  estimated  timetable 
for  the  major  steps  required  to  carry  out 
the  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-02O1). 

§950.1021    Supporting  (documentation. 

The  following  suppcvting 
documentation  shall  be  submitted  to 
HUD  with  the  proposed  homeownership 
plan,  as  appropriate  for  the  particular 
plan: 

(a)  Estimate  of  value.  An  estinulte  of 
the  fair  maritet  value  of  the  property, 
including  the  range  of  fair  marliet  values 
of  individual  dwellings,  with 
information  to  support  the 
reasonableness  of  the  estimate.  (The 
purpose  of  this  information  is  merely  to 
assist  HUD  in  determining  whether, 
taking  into  consideration  the  estimated 
fair  mai4cet  value  of  the  property,  the 
plan  adequately  addresses  any  risks  of 
fi'aud  and  abuse,  pursuant  to  §950.1013, 
and  wind^l  profit  on  resale,  pursuant 
to  §  950.1014.  A  formal  appraisal  need 
not  be  submitted  with  the  proposed 
homeownership  plan.) 

(b)  Physical  assessment  An 
assessment  of  the  physical  condition  of 
the  property,  based  on  the  standards 
specified  in  §950.1006. 

(c)  Workability.  A  statement 
demonstrating  the  practical  workability 
of  the  plan,  btoed  on  analysis  of  data  on 
such  elements  as  purtjiase  prices,  costs 
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of  repair  or  rehabilitation, 
homeownership  costs,  family  incomes, 
availability  of  nnancing.  and  the  extent 
to  which  there  are  eligible  residents 
who  are  expected  to  be  interested  in 
purchase.  (See  $950. 1004(a).) 

(d)  IHA  commitment  and  capability. 
Information  to  substantiate  the 
commitment  and  capability  of  the  IHA 
and  any  other  entity  with  substantial 
responsibilities  for  implementing  the 
plan. 

(e)  Resident  planning  input.  A 
description  of  resident  consultation 
activities  carried  out  pursuant  to 
§950.1005  before  submission  of  the 
plan,  with  a  siunmary  of  the  views  and 
recommendations  of  residents  and 
copies  of  any  written  comments  that 
may  have  been  submitted  to  the  IHA  by 
individual  residents  and  resident 
organizations,  and  any  other  individuals 
and  organizations. 

(f)  Nondiscrimination  certification. 
The  IHA's  certification  that  it  will 
administer  the  plan  on  a 
nondiscriminatory  basis,  in  accordance 
with  applicable  civil  rights  laws  and 
implementing  regulations,  as  described 
in  §950.115,  and  will  assure 
compliance  with  those  requirements  by 
any  other  entity  that  may  assume 
substantial  responsibilities  for 
implementing  the  plan. 

(gj  Legal  opinion.  An  opinion  by  legal 
counsel  to  the  IHA,  stating  that  counsel 
has  reviewed  the  plan  and  finds  it 
consistent  with  all  applicable 
requirements  of  Federal,  tribal,  State. 
and  local  law,  including  regulations  as 
well  as  statutes.  In  addition,  counsel 
shall  identify  the  major  legal 
requirements  that  remain  to  be  met  in 
implementing  the  plan,  if  approved  by 
HUD  as  submitted,  indicating  an 
opinion  about  whether  those 
requirements  can  be  met  without  special 
problems  that  may  disnipt  the  timetable 
or  other  features  contained  in  the  plan. 

(h)  Board  resolution.  A  resolution  by 
the  IHA's  Board  of  Commissioners, 
evidencing  its  approval  of  the  plan. 

(i)  Other  information.  Any  other 
information  that  may  reasonably  be 
required  for  HUD  review  of  the  plan. 
Except  for  the  IHA-HUD  implementing 
agreement  under  §950.1019.  HUD 
approval  is  not  required  for  documents 
to  be  prepared  and  used  by  the  IHA  in 
implementing  the  plan  (such  as 
contracts,  applications,  deeds, 
mortgages,  promissory  notes,  and 
cooperative  or  condominium 
documents),  if  their  essential  terms  and 
conditions  are  described  in  the  plan. 
Consequently,  those  documents  need 
not  be  submitted  as  part  of  the  plan  or 
the  supporting  documentation. 
(Approved  by  the  Office  of  Management 


and  Budget  under  control  number  2577- 
0201). 

Subpart  Q — [Reserved] 

Subpart  R— Family  Selt-Sufflclency 

§950.3001     Purpose,  scope,  and 
applicability. 

(a)  Purpose.  The  purpose  of  the 
Family  Self-Sufficiency  (FSS)  program 
is  to  develop  local  strategies  to 
coordinate  the  use  of  public  and  Indian 
housing  assistance  and  housing 
assistance  under  the  section  8  rental 
certificate  and  rental  voucher  programs 
with  public  and  private  resources,  to 
enable  families  eligible  to  receive 
assistance  under  these  programs  to 
achieve  economic  independence  and 
self-sufficiency. 

(b)  Applicability.  This  subpart  applies 
to  Indian  housing  authorities  (IHA)  that 
elect  to  operate  a  local  FSS  program, 
and  when  such  an  election  is  made,  to 
Indian  housing  assisted  under  the 
United  States  Housing  Act  of  1937.  and 
developed  or  op>erated  by  an  IHA  in  an 
Indian  area,  as  defined  in  §950.102. 
This  subpart  does  not  apply  to  the 
Mutual  Help  Homeoivnership  Program 
or  the  Turnkey  III  Program.  IHAs  that 
elect  to  participate  in  the  FSS  program 
are  not  subject  to  minimum  program 
size  requirements.  Additionally.  IHAs 
that  received  Indian  housing  units 
under  the  FSS  incentive  award 
competitions  are  not  subject  to  the 
minimum  program  size  requirements. 

§  950.3002    Program  objectives. 

The  objective  of  the  FSS  program  is  to 
reduce  the  dependency  of  low-income 
families  on  welfare  assistance,  on 
section  8.  public,  or  Indian  housing 
assistance,  or  any  Federal.  State,  or  local 
rent  or  homeownership  subsidies.  The 
FSS  program  provides  low-income 
families  opportunities  for  education,  job 
training,  counseling,  and  other  forms  of 
social  service  assistance,  while  living  in 
assisted  housing,  so  that  they  may 
obtain  the  education,  employment,  and 
business  and  social  skills  necessary  to 
achieve  self-sufficiency,  as  this  term  is 
defined  in  §950  3003.  HUD  will 
measure  the  success  of  a  local  FSS 
program  not  only  by  the  number  of 
families  who  achieve  self-sufficiency, 
but  also  by  the  number  of  FSS  families 
who.  as  a  result  of  pEUticipation  in  the 
program,  have  family  members  who 
obtain  their  first  job,  or  who  obtain 
higher  paying  jobs;  no  longer  need 
benefits  received  under  one  or  more 
welfare  programs;  obtain  a  high  school 
diploma  or  higher  education  degree;  or 
accomplish  similar  goals  that  will  assist 


the  family  in  obtaining  economic 
independence. 

§950.3003    Definitions. 
As  used  in  this  subpart  R: 
Certification  means  a  written 

assertion  based  on  supporting  evidence. 

provided  by  the  FSS  family  or  the  IHA, 

as  may  be  required  under  this  subpart 

R,  and  that: 

(1)  Shall  be  maintained  by  the  IHA  in 
the  case  of  the  family's  certification,  or 
by  HUD  in  the  case  of  the  IHAs 
certification; 

(2)  Shall  be  made  available  for 
inspection  by  HUD,  the  IHA.  and  the 
public,  as  appropriate;  and 

(3)  Shall  be  deemed  to  be  accurate  for 
purposes  of  this  subpart  R.  unless  the 
Secretary  or  the  IHA.  as  applicable, 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Contract  of  participation  means  a 
contract  in  a  form  approved  by  HUD, 
entered  into  between  a  participating 
family  and  an  IHA  operating  an  FSS 
program  that  sets  forth  the  terms  and 
conditions  governing  participation  in 
the  FSS  program.  The  contract  of 
participation  includes  all  individual 
training  and  services  plans,  attached  to 
the  contract  as  exhibits,  entered  into 
between  the  IHA  and  all  members  of  the 
family  who  will  participate  in  the  FSS 
program.  For  additional  details,  see 
§950.3022. 

Earned  income  means  income  or 
earnings  included  in  annual  income 
from  wages,  tips,  salaries,  other 
employee  compensation,  and  self- 
employment.  (See  §950.102.)  Earned 
income  does  not  include  any  pension  or 
annuity,  transfer  payments,  any  cash  or 
in-kind  benefits,  or  funds  deposited  in 
or  accrued  interest  on  the  FSS  escrow 
account  established  by  an  IHA  on  behalf 
of  a  participating  family. 

Effective  date  of  contract  of 
participation  means  the  first  day  of  the 
month  following  the  month  in  which 
the  FSS  family  and  the  IHA  entered  into 
the  contract  of  participation. 

Eligible  families  mean  current 
residents  of  Indian  housing. 

Enmllment  means  the  date  that  the 
FSS  family  entered  into  the  contract  of 
participation  with  the  IHA. 

Family  Self-Sufficiency  program  or 
FSS  program  means  the  program 
established  by  an  IHA  within  its 
jurisdiction  to  promote  self-sufficiency 
among  participating  families,  including 
the  provision  of  supportive  services  to 
these  families,  as  authorized  by  section 
23  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437u). 
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FSS  account  means  the  FSS  escrow 
account  authorized  by  section  23  of  the 
Act,  and  as  provided  by  §  950.3025. 

FSS  credit  means  the  amount  credited 
by  the  IHA  to  the  participating  family's 
F.SS  account. 

FSS  family  or  participating  family 
means  a  family  that  resides  in  Indian 
housing,  that  elects  to  participate  in  the 
FSS  program,  and  whose  designated 
head  of  the  family  has  signed  the 
contract  of  participation. 

FSS  related  service  program  means 
any  program,  publicly  or  privately 
sponsored,  that  offers  the  kinds  of 
supportive  services  described  in  the 
definition  of  "supportive  services"  set 
forth  in  this  section. 

FSS  slots  meens  the  total  number  of 
Indian  housing  units  that  comprise  the 
minimum  size  of  an  IHA's  Indian 
housing  FSS  program. 

Head  of  FSS  family  means  the  adult 
member  of  the  FSS  family  who  is  the 
head  of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

Housing  subsidies-me&na  assistance  to 
meet  the  costs  and  expenses  of 
temporary  shelter,  rental  housing,  or 
homeownership.  including  rent, 
mortgage,  or  utility  payments. 

Individual  training  and  services  plan 
means: 

(1)  A  written  plan  that  is  prepared  for 
the  head  of  the  FSS  family,  and  each 
adult  member  of  the  FSS  family  who 
elects  to  participate  in  the  FSS  program, 
by  the  IHA  in  consultation  with  the 
family  member,  and  that  sets  forth: 

(i)  "The  supportive  services  to  be 
provided  to  the  family  member; 

(ii)  The  activities  to  be  completed  by 
that  fomily  member;  and 

(iii)  The  agreed  upon  completion 
dates  for  the  services  and  activities. 

(2)  Each  individual  training  and 
services  plan  shall  be  signed  by  the  IHA 
and  the  participating  family  member, 
and  is  attached  to  and  incorporated  as 
part  of  the  contract  of  participation.  An 
individual  training  and  serv'ices  plan 
shall  be  prepared  for  the  head  of  the 
FSS  family. 

fOBS  Program  means  the  job 
Opportunities  and  Basic  Skills  Training 
Program  authorized  under  part  F,  title 
IV  of  the  Social  Security  Act  (42  U.S.C 
402(a)(19)). 

fTPA  means  the  job  Training 
Partnership  Act  (29  U.S.C.  1579(a)J. 

Program  Coordinating  Committee  or 
POC  means  the  committee  described  in 
§950.3012. 

Secretary  nteans  the  Secretary  of 
Housing  and  Urban  E)eve)opment. 

Self-sufficiency  means  that  an  FSS 
family  is  do  longcff  receiving  section  8, 
public,  or  Indian  housing  assistance,  or 
any  Federal,  State,  or  local  rent  or 


homeownership  subsidies  or  welfare 
assistance.  Achievement  of  self- 
sufficiency,  although  an  FSS  program 
objective,  is  not  a  condition  for  receipt 
of  the  FSS  account  fvmds,  (See 
§950.3025). 

Supportive  services  means  those 
appropriate  services  that  an  IHA  will 
make  available,  or  cause  to  be  made 
available,  to  an  FSS  family  under  a 
contract  of  participation,  and  may 
include: 

(1)  Ch/Vrfcore— child  care  of  a  type 
that  provides  sufficient  hours  of 
operation  and  serves  an  appropriate 
range  of  ages; 

(2)  Transportation — transportation 
necessary  to  enable  participating  family 
members  to  receive  available  services, 
or  to  commute  to  their  places  of 
employment; 

(3)  Education — remedial  education; 
education  for  completion  of  secondary 
or  post  secondary  schooling; 

(4)  Employment-^joh  training, 
preparation,  and  counseling;  job 
development  and  placement;  and 
follow-up  assistance  after  job  placement 
and  completion  of  the  contract  of 
participation; 

(5)  Personal  welfare — substance/ 
alcohol  abuse  treatment  and  counseling; 

(6)  Household  skills  and 
management — training  in  homemaking 
and  parenting  skills;  household 
management;  and  money  management; 

(7)  Counseling — counseling  in  the 
areas  of: 

(i)  The  responsibilities  of 
homeownership; 

(ii)  Opportunities  available  for 
affordable  rental  and  homeovraership  in 
the  private  housing  market;  and 

(iii)  Money  management;  and 

(8)  Other  services — any  other  services 
and  resources,  including  case 
management,  reasonable 
accommodations  for  individuals  with 
disabilities,  that  the  IHA  may  determine 
to  be  appropriate  in  assisting  FSS 
families  to  achieve  economic 
independence  and  self-sufficiency. 

Unit  size  or  size  of  unit  refers  to  the 
number  of  bedrooms  in  a  dwelling  unit. 

§950.3004    Basic  requireinents  of  th«  FSS 
program. 

(a)  Compliance  with  program 
regulations.  An  FSS  program 
established  under  this  subpart  shall  be 
operated  in  conformity  with  the 
regulations  of  this  part. 

(b)  Compliance  with  Action  Plan.  An 
FSS  program  established  under  this 
subpart  shall  be  operated  in  compliance 
with  an  Action  Plan,  as  described  in 

§  950.3011,  and  provide  comprehensive 
supportive  services  as  defined  in 
§950.3003. 


(c)  CompliaiKe  with  equal 
opportunity  requirements.  An  FSS 
program  established  under  this  subpart 
shall  be  operated  in  compliance  with  all 
applicable  Indian  housing  r^ulations 
and  all  applicable  civil  rights 
authorities,  including:  the  Indian  Civil 
Rights  Act  of  1968  (25  U.S.C  1301- 
1303);  Utle  VI  of  the  Qvil  Rights  Act  of 
1964  (42  U.S.C.  2000d),  the  Fair 
Housing  Act  (42  U.S.C  3601-3619); 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794);  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107);  Executive  Order  11063  (3 
CFR,  1959-1963  Comp..  p.  652),  as 
amended  by  Executive  Order  12259  (3 
CFR,  1980  Comp.,  p.  307);  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Ad  (25  U.S.C 
450(e)(b));  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C  IJOlu);  and  the  regulations 
implementing  these  authorities.  (The 
Indian  Qvil  Rights  Act  applies  to  IHAs 
organized  pursuant  to  tribal  laws;  and 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  the  Fair  Housing  Act  applies  to 
State  authorized  IHAs.) 

§95a3011    Action  Ptan. 

(a)  General.  To  participate  in  the  FSS 
program,  an  IHA  shall  have  a  HUD- 
approved  Action  Plan  that  complies 
with  the  requirements  of  this  section. 

fb)  Development  of  Action  Plan.  The 
Action  Plan  shall  be  developed  by  the 
IHA  in  consultation  with  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government,  and  the 
Program  Coordinating  Committee. 

(c)  Initial  submission  and  revisions. 
(1)  Initial  submission.  Unless  the  dates 
set  forth  in  this  paragraph  are  extended 
by  HUD  for  good  cause,  an  IHA  that  is. 
establishing  its  first  FSS  program  shall 
submit  an  Action  Plan  to  HUD  for 
approval  within  90  days  of  notification 
by  HUD  of  approval  of  the  IHA's  first 
application  for  new  housing  units. 

(2)  Revision.  Following  im'tial 
approval  of  the  Action  Plan  by  HUD.  no 
further  approval  of  the  Action  Plan  is 
required  unless  the  IHA  proposes  to 
make  policy  changes  to  the  Action  Plan, 
or  HUD  requires  changes.  Any  changes 
to  the  Action  Plan  shall  be  submitted  to 
and  approved  by  HUD. 

(d)  Contents  of  Plan.  The  Action  Plan 
shall  describe  the  policies  and 
procedures  of  the  IHA  for  operation  of 
a  local  FSS  program,  and  shall  contain, 
at  a  minimum,  the  following 
information: 

(1)  Family  demographics — a 
description  of  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  supportive  service  needs  of  the 


"J 
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families  expected  to  participate  in  the 
FSS  program; 

(2)  Estimate  of  participating 
families — an  estimate  of  the  number  of 
eligible  FSS  families  who  can 
reasonably  be  expected  to  receive 
supportive  services  under  the  FSS 
program,  based  on  available  and 
anticipated  Federal,  tribal.  State,  local, 
and  private  resources; 

[3]  Eligible  families  from  other  self- 
sufficiency  programs — if  applicable,  the 
number  of  eligible  families,  by  program 
type,  who  are  participating  in  Operation 
Bootstrap.  Project  Self  Sufficiency,  or 
any  other  local  self-sufficiency  program 
who  are  expected  to  agree  to  execute  an 
FSS  contract  of  participation; 

(4)  FSS  family  selection  procedures — 
a  statement  indicating  the  procedures  to 
be  utilized  to  select  families  for 
participation  in  the  FSS  program, 
subject  to  the  requirements  governing 
the  selection  of  FSS  families,  set  forth 
in  §950.3013. 

(5)  Incentives  to  encourage 
participation — a  description  of  the 
incentives  that  the  IHA's  intends  to  offer 
eligible  families  to  encourage  their 
participation  in  the  FSS  program 
(incentives  plan).  The  incentives  plan 
shall  provide  for  the  establishment  of 
the  FSS  account  in  accordance  with  the 
requirements  set  forth  in  §950.3025, 
and  other  incentives,  if  any,  designed  by 
the  IHA.  The  incentives  plan  shall  be 
part  of  the  Action  Plan. 

(6)  Outreach  efforts — a  description  of: 
(i)  The  IHA's  efforts,  including 

notification  and  outreach  efforts,  to 
recruit  FSS  participants  from  among 
eligible  families;  and 

Ui)  The  IHA's  actions  to  be  taken  to 
assure  that  both  minority  and 
nonminority  groups  are  informed  about 
the  FSS  program,  and  how  the  IHA  will 
make  this  information  known  (e.g., 
through  door-to-door  flyers,  posters  in 
any  common  rooms,  advertisements  in 
newspapers  of  general  circulation,  as 
well  as  any  media  targeted  to  minority 
groups). 

(7)  FSS  activities  and  supportive 
sen'ices — a  description  of  the  activities 
and  supportive  services  to  be  provided 
by  both  public  and  private  resources  to 
FSS  families,  and  identification  of  the 
public  and  private  resources  that  are 
expected  to  provide  the  supportive 
services. 

(8)  Method  for  identification  of  family 
support  needs — a  description  of  how  the 
FSS  program  will  identify  the  needs  and 
deliver  the  services  and  activities 
according  to  the  needs  of  the  FSS 
families; 

(9)  Frogram  termination,  i^ithholding 
of  services,  and  grievance  procedures — 
a  description  of  the  IHA's  policies 


concerning:  termination  of  participation 
in  the  FSS  program,  withholding  of 
supportive  services  on  the  basis  of  a 
family's  failure  to  comply  with  the 
requirements  of  the  contract  of 
participation,  and  the  grievance  and 
hearing  procedures  available  to  FSS 
families. 

(10)  Assurances  of  noninterference 
with  rights  of  nonparticipating 
families — an  assurance  that  a  family's 
election  not  to  participate  in  the  FSS 
program  will  not  affect  the  family's 
admission  to  Indian  housing  or  the 
family's  right  to  occupancy  in 
accordance  with  its  lease. 

(11)  Timetable  for  program 
implementation — a  timetable  for 
implementation  of  the  FSS  program,  as 
provided  in  §  950.3020(a)(1),  including 
the  schedule  for  filling  FSS  slots  with 
eligible  FSS  families,  as  provided  in 
§950.3013; 

(12)  Certification  of  coordination — a 
certification  that  development  of  the 
services  and  activities  under  the  FSS 
program  has  been  coordinated  with  the 
JOBS  Program;  the  programs  provided 
under  the  JTP.^;  and  any  other  relevant 
employment,  child  care,  transportation, 
training,  and  education  programs  (eg.. 
Job  Training  for  the  Homeless 
Demonstration  program)  in  the 
applicable  area,  and  that 
implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duplication  of  services  and  activities; 
and 

(13)  Optional  additional 
information — such  other  information 
that  would  help  HUD  determine  the 
soundness  of  the  IHA's  proposed  FSS 
program. 

(e)  Eligibility  of  a  combined  program 
An  IHA  that  wishes  to  operate  a  joint 
FSS  program  with  other  IHAs  may 
combine  its  resources  with  one  or  more 
IHAs  to  deliver  supportive  services 
under  a  joint  Action  Plan  that  will 
provide  for  the  establishment  and 
operation  of  a  combined  FSS  program 
that  meets  the  requirements  of  this 
subpart. 

(f)  Single  action  plan.  IHAs 
implementing  both  a  section  8  FSS 
program  and  an  Indian  housing  FSS 
program  may  submit  one  Action  Plan. 

§950  3012    Program  Coordinating 
Committee  (PCC). 

(a)  General.  Each  participating  IHA 
shall  establish  a  PCC  whose  functions 
will  be  to  assist  the  IHA  in  securing 
commitments  of  public  and  private 
resources  for  the  operation  of  the  FSS 
program  within  the  IHA's  jurisdiction, 
including  assistance  in  developing  the 
Action  Plan  and  in  implementing  the 
program. 


(b)  Membership.  (1)  The  PCC  may 
consist  of  representatives  of  the  IHA  and 
of  residents  of  Indian  housing. 

(2)  Recommended  membership. 
Membership  on  the  PCC  also  may 
include  representatives  of  the  unit  of 
general  local  government  served  by  the 
IHA,  local  agencies  (if  any)  responsible 
for  carrying  out  JOBS  training  programs 
or  programs  under  the  JTPA,  and  other 
organizations,  such  as  other  State,  local, 
or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  care 
providers,  nonprofit  service  providers, 
private  business,  and  any  other  public 
and  private  service  providers  with 
resources  to  assist  the  FSS  program. 

(c)  Alternative  committee.  The  IHA 
may,  in  consultation  with  the  chief 
executive  officer  of  the  unit  of  general 
local  government  served  by  the  IHA, 
utilize  an  existing  entity  as  the  PCC  if 
the  membership  of  the  existing  entity 
consists  or  will  consist  of  the 
■individuals  identified  in  paragraph 
(b)(1)  of  this  section,  and  also  includes 
individuals  from  the  same  or  similar 
organizations  identified  in  paragraph 
(b)(2)  of  this  section. 

§  950.301 3    FSS  family  selection 
procedures. 

(a)  Preference  in  the  FSS  selection 
process.  An  IHA  has  the  option  of  giving 
a  selection  preference  for  up  to  50 
percent  of  its  FSS  slots  to  eligible 
families,  as  defined  in  §950.3003.  who 
have  one  or  more  family  members 
currently  enrolled  in  an  FSS  related 
service  program  or  on  the  waiting  list 
for  such  a  program.  The  IHA  may  limit 
the  selection  preference  given  to 
participants  in  and  applicants  for  FSS- 
related  service  programs  to  one  or  more 
eligible  FSS-related  service  programs. 
An  IHA  that  chooses  to  exercise  the 
selection  preference  option  shall 
include  the  following  information  in  its 
Action  Plan: 

(1)  The  percentage  of  FSS  slots,  not  to 
exceed  50  percent  of  the  total  number  of 
FSS  slots,  for  which  it  will  give  a 
selection  preference; 

(2)  The  FSS  related  service  programs 
to  which  it  will  give  a  selection 
preference  to  the  programs'  participants 
and  applicants;  and 

(3)  Tne  method  of  outreach  to,  and 
selection  of,  families  with  one  or  more 
members  participating  in  the  identified 
programs. 

(b)  FSS  selection  without  preference. 
For  those  FSS  slots  for  which  the  IHA 
chooses  not  to  exercise  the  selection 
preference  provided  in  paragraph  (a)  of 
this  section,  the  FSS  slots  shall  be  filled 
with  eligible  families  in  accordance 
with  an  objective  selection  system,  such 


as  a  lottery,  the  length  of  time  living  in 
subsidized  housing,  or  the  date  the 
family  expressed  an  interest  in 
participating  in  the  FSS  program.  The 
objective  system  to  be  used  by  the  IHA 
shall  be  described  in  the  IHA's  Action 
Plan. 

(c)  Motivation  as  a  selection  factor.  (1) 
General.  An  IHA  may  screen  families  for 
interest  and  motivation  to  participate  in 
the  FSS  program,  provided  that  the 
factors  utilized  by  the  IHA  are  those 
which  solely  measure  the  family's 
interest  and  motivation  to  participate  in 
the  FSS  program. 

(2)  Permissible  motivational  screening 
factors.  Permitted  motivational  factors 
include  requiring  attendance  at  FSS 
orientation  sessions  or  preselection 
interviews,  and  assigning  certain  tasks 
that  indicate  the  family's  willingness  to 
undertake  the  obligations  that  may  be 
imposed  by  the  FSS  contract  of 
participation  (e.g.,  contacting  job 
training  or  educational  program 
referrals).  However,  any  tasks  assigned 
shall  be  those  that  may  be  readily 
accomplishable  by  the  family,  based  on 
the  family  members'  educational  level 
and  disabilities,  if  any.  Reasonable 
accommodations  shall  be  made  for 
individuals  with  mobility,  manual, 
sensory,  speech  impairments,  mental,  or 
developmental  disabilities. 

(3)  Prohibited  motivational  screening 
factors.  Prohibited  motivational 
screening  factors  include  the  family's 
educational  level,  educational  or 
standardized  motivational  test  results, 
previous  job  history  or  job  performance, 
credit  rating,  marital  status,  number  of 
children,  or  other  factors,  such  as 
sensory  or  manual  skills,  and  any 
factors  that  may  result  in  discriminatory 
practices  or  treatment  toward 
individuals  with  disabilities  or  minority 
or  nonminority  groups. 

§950.3014    On-site  facilities. 

Each  IHA  may,  subject  to  the  approval 
of  HUD,  make  available  and  utilize 
common  areas  or  unoccupied  units  in 
Indian  housing  projects  to  provide 
supportive  services  under  an  FSS 
program . 

§950.3020    Program  implementation. 

(a)  Program  implementation  deadline. 
(1)  Program  start-up.  Full  delivery  of  the 
supportive  services  to  be  provided  to 
the  total  number  of  families  required  to 
be  served  under  the  program  need  not 
occur  within  12  months,  but  shall  occur 
by  the  deadline  set  forth  in  paragraph 
(a)(2)  of  this  section. 

(2)  Full  enrollment  and  delivery  of 
senices.  Except  as  provided  in 
paragraph  (a)(3)  of  this  section,  the  IHA 
shall  have  completed  enrollment  of  the 


total  number  of  families  to  be  served 
under  the  FSS  program  and  shall  have 
begun  delivery  of  the  supportive 
services  within  two  years  from  the  date 
of  notification  of  approval  of  the 
application  for  new  Indian  housing 
units. 

(3)  Extension  of  program  deadlines  for 
good  cause.  HUD  may  extend  the 
deadline  set  forth  in  either  paragraph 
(a)(1)  or  paragraph  (a)(2)  of  this  section 
if  the  IHA  requests  an  extension,  and 
the  HUD  Area  ONAP  determines  that, 
despite  best  efforts  on  the  part  of  the 
IHA,  the  development  of  new  Indian 
housing  units  wrill  not  occur  within  the 
deadlines  set  forth  in  this  paragraph  (a), 
the  commitment  by  public  or  private 
resources  to  deliver  supportive  services 
has  been  withdrawrn,  the  delivery  of 
such  services  has  been  delayed,  or  other 
local  circumstances  that  the  HUD  Area 
ONAP  determines  warrants  an 
extension  of  the  deadlines  set  forth  in 
paragraph  (a)  of  this  section. 

(b)  Program  administration.  An  IHA 
may  employ  appropriate  staff,  including 
a  service  coordinator  or  program 
coordinator,  to  administer  its  FSS 
program,  and  may  contract  with  an 
appropriate  organization  to  establish 
and  administer  the  FSS  program, 
including  the  FSS  account,  as  provided 
by  §950.3025. 

§950.3021    Administrative  fees. 

The  performance  funding  system 
(PFS),  provided  under  section  9(a)  of  the 
Act,  shall  provide  for  the  inclusion  of 
reasonable  and  administrative  costs 
incurred  by  IHAs  in  carrying  out  the 
local  FSS  programs.  These  costs  are 
subject  to  appropriations  by  the 
Congress. 

§950.3022    Contract  of  participation. 

(a)  General.  Each  family  that  is 
selected  to  participate  in  an  FSS 
program  shall  enter  into  a  contract  of 
participation  with  the  IHA  that  operates 
the  FSS  program  in  which  the  family 
will  participate.  The  contract  of 
participation  shall  be  signed  by  the  head 
of  the  FSS  family. 

(b)  Form  and  content  of  contract.  (1) 
General.  The  contract  of  participation, 
which  incorporates  the  individual 
training  and  services  plan,  shall  be  in 
the  form  prescribed  by  HUD,  and  shall 
set  forth  the  principal  terms  and 
conditions  governing  participation  in 
the  FSS  program,  including  the  rights 
and  responsibilities  of  the  FSS  family 
and  of  the  IHA,  the  services  to  be 
provided  to,  and  the  activities  to  be 
completed  by.  the  head  of  the  FSS 
family,  and  each  adult  member  of  the 
family  who  elects  to  participate  in  the 
program. 


(2)  Interim  goals.  The  individual 
training  and  services  plan,  incorporated 
in  the  contract  of  participation,  shall 
establish  specific  interim  and  final  goals 
by  which  the  IHA  and  the  family  may 
measure  the  family's  progress  toward 
fulfilling  its  obligations  under  the 
contract  of  participation,  and  becoming 
self-sufficient.  For  each  participating 
FSS  family  that  is  a  recipient  of  welfare 
assistance,  the  IHA  shall  establish  as  an 
interim  goal  that  the  family  become 
independent  from  welfare  assistance 
and  remain  independent  from  welfare 
assistance  for  at  least  one  year  before 
expiration  of  the  term  of  the  contract  of 
participation,  including  any  extension 
thereof. 

(3)  Compliance  wth  lease  terms.  The 
contract  of  participation  shall  provide 
that  one  of  the  obligations  of  the  FSS 
family  is  to  comply  with  the  terms  and 
conditions  of  the  Indian  housing  lease. 

(4)  Employment  obligation,  (i)  Head  of 
family's  obligation.  The  head  of  the  FSS 
family  shall  be  required  under  the 
contract  of  participation  to  seek  and 
maintain  suitable  employment  during 
the  term  of  the  contract  and  any 
extension  thereof.  Although  other 
members  of  the  FSS  family  may  seek 
and  maintain  emplojTnent  during  the 
term  of  the  contract,  only  the  head  of 
the  FSS  family  is  required  to  seek  and 
maintain  suitable  employment. 

(ii)  Seek  employment.  The  obligation 
to  seek  employment  means  that  the 
head  of  the  FSS  family  has  applied  for 
employment,  attended  job  interviews, 
and  has  otherwise  followed  through  on 
emploNTnent  opportunities. 

(iii)  Determination  of  suitable 
employment.  A  determination  of 
suitable  employment  shall  be  made  by 
the  IHA  based  on  thp  skills,  education, 
and  job  training  of  the  individual  that 
has  been  designated  the  head  of  the  FSS 
family,  and  based  on  the  available  job 
opportunities  within  the  jurisdiction 
served  by  the  IHA. 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participation  shall  sjaecify  that  if  the 
FSS  family  fails  to  comply  with  the 
terms  and  conditions  of  the  contract  of 
participation,  the  IHA  may: 

(i)  Withhold  the  supportive  services: 


or 


(ii)  Terminate  the  family's 
participation  in  the  FSS  program. 

(c)  Contract  term.  The  contract  of 
participation  shall  provide  that  each 
FSS  family  will  be  required  to  fulfill 
those  obligations  to  which  the 
participating  family  has  committed 
itself  under  the  contract  of  participation 
no  later  than  5  years  after  the  effective 
date  of  the  contract. 


a  description  of  the  IHA's  policies 


program. 


with  an  objective  selection  system,  such 
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(d)  Contract  extension.  The  IHA  shall. 
in  Mrriting.  extend  the  term  of  the 
contract  of  participation  for  a  period  no( 
to  exceed  two  years  for  any  FSS  family 
that  requests,  in  tmting.  an  extension  of 
the  contract,  provided  that  the  fHA 
Hnds  that  good  cause  exists  for  granting 
the  extension.  The  famiiy's  written 
request  for  an  extension  shall  include  a 
description  of  the  need  for  the 
extension.  As  used  in  this  paragraph  (d) 
of  this  aBction.  "good  cau.se"  means 
circumstances  beyond  the  control  of  the 
FSS  £unily.  as  detenninad  by  the  IHA. 
such  as  a  serious  illness  or  involuntary 
loss  of  employment.  Extension  of  the 
contract  oi  participation  will  entitle  the 
FSS  family  to  continue  to  have  amounts 
credited  to  the  family's  FSS  account  in 
accordance  with  §  950.3025. 

(e)  UnavatUtbility  of  supportive 
service*.  (1)  Good  faith  effort  to  replace 
unavaihbie  services.  If  a  social  service 
agency  fails  to  deliver  the  supportive 
services  pledged  under  an  FSS  family 
member's  individual  training  and 
services  plan,  the  IHA  shall  make  a  good 
faith  effort  to  obtain  these  services  from 
another  agency. 

(2)  Assessment  of  necessity  of 
services,  if  the  IHA  is  unable  to  obtain 
the  services  from  another  agency,  the 
IHA  shall  reassess  the  family  members' 
needs,  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose.  If  other  available  services 
would  not  achieve  the  same  purpose, 
the  IfiA  shall  determinp  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-sufficiency.  If  the 
unavailable  services  are: 

(i)  Oetermined  not  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency,  the  IHA  shall  revise  the 
individual  training  and  services  plan  to 
delete  these  services,  and  modify  the 
contract  of  participation  to  remove  any 
obligation  on  the  part  uf  the  F6S  family 
to  accept  the  unavailable  services,  in 
accordance  with  paragraph  (f)  of  this 
section;  or 

(ii)  Determined  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufTiciency  (which  may  be  the  case  if 
the  affected  family  memlKsr  is  the  head 
of  the  FSS  family),  the  liiA  shall  declare 
the  contract  of  participation  null  and 
void. 

(f)  Modification.  The  IHA  and  the  FSS 
family  may  mutually  agree  to  modify 
the  contract  of  participation.  The 
contract  of  participation  may  be 
modified  in  writing  with  respect  to  the 
individual  training  and  services  plan, 
the  contract  term  in  accordance  with 
paragraph  (d)  of  this  section,  and 

•  'csignation  of  the  head  of  the  family 


(gj  Cowptetion  c^tbe  contract.  The 
contract  of  participation  is  considered  to 
be  completed,  and  a  family's 
participation  in  the  FSS  program  is 
considered  to  be  concluded,  when  one 
of  the  following  occurs: 

(1)  The  FSS  family  has  fulfilled  all  of 
its  obligations  under  the  contract  of 
participation  on  or  before  the  expiration 
of  the  contract  term,  including  any 
extension  thereof;  or 

(2)  Thirty  (30)  percent  of  the  monthly 
adjusted  income  of  the  F5>S  family 
equals  or  exceeds  the  published  existing 
housing  fair  maiiiet  rent  for  the  size  of 
the  unit  for  which  the  FSS  family 
qualifies  based  on  the  IHA's  occupancy 
standards.  The  contract  of  participation 
will  be  considered  completed  and  the 
family's  participation  in  the  FSS 
program  concluded  on  this  basis  even 
though  the  contract  term,  including  any 
extension  thrreof.  has  not  expired,  and 
the  family  members  who  have 
individual  training  and  services  plans, 
have  not  completed  all  the  a<iivities  set 
forth  in  their  plans. 

(h)  Termination  of  the  contract.  The 
contract  of  participation  may  be 
terminated  before  the  expiration  of  the 
contract  term,  and  any  extension 
thereof,  by: 

(1)  Mutual  consent  of  the  parties: 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  under  the  contract 
of  participation  without  good  cause; 

(3)  The  family's  withdrawal  from  the 
FSS  program; 

(4)  Such  other  act  a^  is  deemed 
inconsistent  with  the  purpose  of  the 
FSS  program;  or 

(5)  By  operation  of  law. 

(i)  Transitional  supportive  service 
assistance.  An  IHA  may  continue  to 
offer  to  a  former  FSS  family  who  has 
completed  its  contract  of  participation 
and  whose  head  of  the  family  is 
employed,  appropriate  FSS  supportive 
services  in  becoming  self-sufficient  (if 
the  family  still  resides  in  Indian 
housing),  or  in  remaining  self-sufficient 
(if  the  family  no  longer  resides  in  Indian 
or  other  assisted  housing). 

$  950 J024    Total  tenant  paymant  and 
incraaaaa  In  tamHy  Income. 

(a)  Calculation  of  total  tenant 
payment.  Total  tenant  payment  fur  a 
family  participating  in  the  FSS  program 
is  determined  in  accordance  with  the 
regulations  set  forth  in  §§950  315 
through  950  325. 

(b)  Increases  in  FSS  family  income. 
Any  increase  in  the  earned  income  of  an 
FSS  family  during  its  participation  in  an 
FSS  program  may  not  be  considered  as 
income  or  a  resource  for  purposes  of 
eligibility  of  the  FSS  family  for  other 
benefits,  or  amount  of  benefits  payable 


to  the  FSS  family,  tinder  any  other 
program  administered  by  HIID.  unless 
the  income  of  the  FSS  family  equals  or 
exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families). 

§950.3025    FSS  account 

(a)  Establishment  of  FSS  account.  (1) 
General.  The  IHA  shall  deposit  the  FSS 
account  funds  of  all  families 
participating  in  the  IHA's  FSS  program 
into  a  single  depository  account.  The 
IHA  shall  deposit  the  FSS  account  funds 
in  one  or  more  of  the  HlID-approved 
investments. 

(2)  Accounfing  for  FSS  account  funds. 
(i)  Accounting  records.  The  total  of  the 
FSS  account  funds  will  be  supported  in 
the  IHA  accounting  records  by  a 
subsidiary  ledger  showing  the  balance 
applicable  to  each  FSS  family.  During 
the  term  of  the  contract  of  participation, 
the  IHA  shall  credit  monthly,  to  each 
family's  FSS  account,  the  amount  of  the 
FSS  credit  determined  in  accordance 
with  paragraph  (b|  of  this  section. 

(ii)  Proration  of  investment  income. 
The  investment  income  for  funds  in  thv 
FSS  account  will  be  prorated  and 
credited  to  each  family's  FSS  account 
based  on  the  balance  in  each  family's 
FSS  account  at  the  end  of  the  period  for 
which  the  investment  income  is 
credited 

(iii)  Reduction  of  amounts  due  by  FSS 
family.  If  the  FSS  family  has  not  paid 
the  family  contribution  towards  rent,  or 
other  amounts,  if  any,  due  under  the 
Indian  housing  lease,  the  balance  in  the 
family'*:  FSS  account  shall  be  reduced 
by  that  amount  before  prorating  the 
interest  income.  If  the  FSS  family  has 
fraudulently  under-reported  income,  the 
amount  credited  to  the  FSS  account  will 
be  based  on  the  income  amounts 
originally  reported  by  the  FSS  family. 

(3)  Reporting  on  FSS  account.  Each 
IHA  will  be  required  to  make  a  report, 
at  least  once  annually,  to  each  FSS 
family  on  the  status  of  the  family's  FSS 
account.  At  a  minimum,  the  report  will 
include: 

(i)  The  balance  at  the  beginning  of  the 
reporting  period; 

(ii)  The  amount  of  the  family's  rent 
payment  that  was  credited  to  the  FSS 
accoiint.  during  the  reporting  period; 

(iii)  Any  deductions  made  from  the 
account  for  amounts  due  the  IH.'K  before 
interest  is  distributed; 

(iv)  The  amount  of  interest  earned  on 
the  account  during  the  year,  and 

(v)  The  total  in  the  account  at  the  end 
of  the  reporting  period. 

(b)  FSS  credit.  (1)  Computation  of 
amount.  For  purposes  of  determining 
the  FSS  credit,  "family  rent"  means  the 


total  tenant  payment  as  defined  in  this 
part  950.  The  FSS  credit  shall  be 
computed  as  follows: 

(i)  For  FSS  families  that  are  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  that  is  the  lesser  of: 

(A)  Thirty  (30)  percent  of  the  family's 
current  monthly  adjusted  income  less 
the  family  rent,  which  is  obtained  by 
disregarding  any  increase  in  earned 
income  (as  defined  in  §950.3003)  from 
the  effective  date  of  the  contract  of 
participation;  or 

(B)  The  current  family  rent  less  the 
family  rent  at  the  time  of  the  effective 
date  of  the  contract  of  participation. 

(ii)  For  FSS  families  that  are  low- 
income  families  but  not  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  determined  according  to 
paragraph  (b)(l)(i)  of  this  section,  but 
that  shall  not  exceed  the  amount 
computed  for  50  percent  of  median 
income. 

(2)  Ineligibility  for  FSS  credit.  FSS 
families  that  are  not  low-income 
families  shall  not  be  entitled  to  any  FSS 
credit. 

(3)  Cessation  of  FSS  credit.  The  IHA 
shall  not  make  any  additional  credits  to 
the  FSS  family's  FSS  account  when  the 
FSS  family  has  completed  the  contract 
of  participation,  as  defined  in 

§  950.3022(g),  or  when  the  contract  of 
participation  is  terminated  or  otherwise 
nullified. 

(c)  Disbursement  of  FSS  account 
funds.  (1)  General.  The  amount  in  an 
FSS  account,  in  excess  of  any  amount 
owed  to  the  IHA  by  the  FSS  family,  as 
provided  in  paragraph  (a)(3)(iii)  of  this 
section,  shall  be  paid  to  the  head  of  the 
FSS  family  when  the  contract  of 
participation  has  been  completed  as 
provided  in  §  950.3022(g),  and  if  at  the 
time  of  contract  completion,  the  head  of 
FSS  family  submits  to  the  IHA  a 
certification,  as  defined  in  §  950.3003, 
that,  to  the  best  of  his  or  her  knowledge 
and  belief,  no  member  of  the  FSS  family 
is  a  recipient  of  welfare  assistance. 

(2)  Disbursement  before  expiration  of 
contract  term,  (i)  If  the  IHA  determines 
that  the  FSS  family  has  fulfilled  its 
obligations  under  the  contract  of 


participation  before  the  expiration  of  the 
contract  term,  and  the  head  of  the  FSS 
family  submits  a  certification  that,  to  the 
best  of  his  or  her  knowledge,  no  member 
of  the  FSS  family  is  a  recipient  of 
welfare  assistance,  the  amount  in  the 
family's  FSS  account,  in  excess  of  any 
amount  owed  to  the  IHA  by  the  FSS 
family  as  provided  in  paragraph 
(a)(3)(iii)  of  this  section,  shall  be  paid  to 
the  head  of  the  FSS  family. 

(ii)  Jf  the  IHA  determines  that  the  FSS 
family  has  fulfilled  certain  interim  goals 
established  in  the  contract  of 
participation  and  needs  a  portion  of  the 
FSS  account  funds  for  purposes 
consistent  with  the  contract  of 
participation,  such  as  completion  of 
higher  education  (i.e.,  college,  graduate 
school),  or  job  training,  or  to  meet  start- 
up expenses  involved  in  creation  of  a 
small  business,  the  IHA  may,  at  the 
IHA's  sole  option,  disburse  a  portion  of 
the  funds  from  the  family's  FSS  account 
to  assist  the  family  to  meet  those 
expenses. 

(3)  Verification  of  family  certification. 
Before  disbursement  of  the  FSS  account 
funds  to  the  family,  the  IHA  may  verify 
that  the  FSS  family  is  no  longer  a 
recipient  of  welfare  assistance  by 
requesting  copies  of  any  documents  that 
may  indicate  whether  the  family  is 
receiving  any  welfare  assistance,  and 
contacting  welfare  agencies. 

(d)  Succession  to  FSS  account.  If  the 
head  of  the  FSS  family  ceases  to  reside 
with  other  family  members  in  the  Indian 
housing  unit,  the  remaining  members  of 
the  FSS  family,  after  consultation  with 
the  IHA,  shall  have  the  right  to 
designate  another  family  member  to 
receive  the  funds  in  accordance  with 
paragraph  (d)  (1)  or  (2)  of  this  section. 

(e)  Use  of  FSS  account  funds  for 
bomeownership.  An  FSS  family  may  use 
its  FSS  account  funds  for  the  purchase 
of  a  home,  including  the  purchase  of  a 
home  under  one  of  HUD's 
bomeownership  programs,  or  other 
Federal,  State,  or  local  bomeownership 
programs,  unless  such  use  is  prohibited 
by  the  statute  or  regulations  governing 
the  particular  bomeownership  program. 


(f)  Forfeiture  of  FSS  account  funds.  (1 ) 
Conditions  for  forfeiture.  Amounts  in 
the  FSS  account  shall  be  forfeited  upon 
the  occurrence  of  the  following: 

(i)  The  contract  of  participation  is 
terminated,  as  provided  in 
§§  950.3022(e)  or  950.3022(h);  or 

(ii)  The  contract  of  participation  is 
Completed  by  the  family,  as  provided  in 
§  950.3022(g),  but  the  FSS  family  is 
receiving  welfare  assistance  at  the  time 
of  expiration  of  the  term  of  the  contract 
of  participation,  including  any 
extension  thereof. 

(2)  Treatment  of  forfeited  FSS  account 
funds.  FSS  account  funds  forfeited  by 
the  FSS  family  will  be  credited  to  the 
IHA's  operating  reserves  and  counted  as 
other  income  in  the  calculation  of  the 
FFS  operating  subsidy  eligibility  for  the 
next  budget  year. 

§  950.3030    Reporting. 

Each  IHA  that  carries  out  an  FSS 
program  under  this  subpart  shall  submit 
to  HUD.  in  the  form  prescribed  by  HUD. 
a  report  regarding  its  FSS  program.  The 
report  shall  include  the  following 
information: 

(a)  A  description  of  the  activities 
carried  out  under  the  program; 

(b)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 
self-sufficiency; 

(c)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(d)  Any  recommendations  by  the  IH.A 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  FSS  program  and  ensure 
the  effectiveness  of  the  program. 

Dated:  .March  30. 1995. 
Joseph  Shuldiner, 

Assistant  Sfcretary  for  Public  and  Indian 

Housing. 

IFR  Do(    9S-H.146  Filed  4-7-95;  8  45  .inv| 
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DEPARTMENT  OF  EDUCATION 

(CFOA  NO  :  84  073n 

National  Diffusion  Network— Pnvate 
Scf>ool  Facilitator  Pro)«ct;  Notica 
Inviting  Applications  for  a  New  Award 
for  Fiscal  Year  1995 

Purpose  of  Program:  To  award  a  grant 
to  support  a  National  Diffusion  Network 
(NDN)  Private  School  Facilitator  project. 
Using  a  network  of  facilitators  who 
assist  education  ser\  ice  providers,  the 
NDN  supports  nationwide 
dissemination  of  validated  effective 
educational  programs  and  promising 
practices.  On  a  nationwide  basis,  the 
Private  School  Facilitator  project  assists 
interested  private  schools  in  gaining 
access  to  the  dissemination  svstem 
offered  by  the  NDN. 

Eligible  Applicants:  Any  public  or 
private  nonprofit  agency,  organization, 
or  institution  with  demonstrated 
expertise  in  the  areas  of  applied 
education  research  and  program 
dissemination. 

Deadline  for  Transmittal  of 
Applications:  May  26.  1995. 

Deadline  for  Intergovernmental 
Review.  July  25.  1995. 

Applications  Available:  April  10. 
1995. 

Estimated  Available  Funds:  $186,400. 

Estimated  Range  of  Awards:  5175.000 
to  $186,400 

Estimated  Average  Size  of  Awards: 
$186,400. 

Estimated  Xiimber  of  Awards:  1. 


Nole:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  Up  to  9  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85.  and  86;  (b)  The  regulations  in  34 
CFR  part  98  (Student  Rights  in 
Research.  Experimental  Programs,  and 
Testing)  and  34  CFR  part  99  (Family 
Educational  Rights  and  Privacy);  and  (c) 
The  regulations  for  this  program  in  34 
CFR  parts  785  and  789 

Priorities 

Competitive  Preference  Priority 

In  accordance  with  20  U.S.C. 
8651(g)(2)  and  34  CFR  75.105(c)(2)(ii). 
the  Secretar>'  gives  preference  to  Private 
S<;hool  Facilitator  projects  that  meet  the 
following  competitive  priority.  An 
application  that  meets  this  competitive 
priority  is  selected  by  the  Secretary  over 
applications  of  comparable  merit  that  do 
not  meet  the  priority: 

Private  School  Facilitator  projects  that 
propose  to  disseminate  effective 
schoolwide  projects,  programs 
addressing  the  needs  of  high  poverty 
schools  (to  the  extent  that  such 
nonpublic  schools  exist),  and  programs 
with  the  capacity  to  offer  high-quality, 
sustained  technical  assistance. 

Invitational  Priority 

Under  34  CFR  75.105(c)(1)  the 
Secretar>-  is  particularly  interested  in 
applications  that  meet  the  following 


invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

The  Secretar>-  encourages  projects  that 
respond  to  the  needs  of  private  schools 
that  serve  disadvantaged  students 

To  Request  an  Application:  Voice 
Mail:  (202)  219-2133;  Facsimile 
machine:  (202)  219-1407;  Mail:  NDN/ 
PSF  Application,  555  New  Jersey 
Avenue.  N\V..  Room  506c.  Washington. 
DC  20208-5643.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-fl7 7-8339 
between  8  a.m.  and  8  p.m..  Easttrii  time. 
Monday  through  Friday. 

Information  about  the  Departments 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER  ED  GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority  20  L  .S  C.  86S1. 

Dated   .^prll  4.  1P95 

Sharon  P.  Robiiuon. 

Assistant  Secretary-  for  Educational  Research 
and  Improvement. 

IFR  Doc  95-8659  Filed  4-7-95;  8.45  ami 
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DEPARTME^fr  OF  EDUCATION 
(CFOA  No.:  84.073A-1] 

National  Diffusion  Network  (NDN)— 
Developer  Demonstrators  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  award  grants 
to  support  nationwide  dissemination  of 
exemplary  educational  programs  that 
have  been  previously  approved  by  the 
Department  of  Education's  Program 
Effectiveness  Panel  (PEP). 

Eligible  Applicants:  Public  or  private 
nonprofit  agencies,  organizations,  or 
institutions  (1)  that  have  demonstrated 
expertise  in  the  areas  of  applied 
education  research  and  program 
dissemination  and  (2)  that  have 
developed  programs,  products,  or 
practices  (a)  that  the  PEP  has  approved 
and  (b)  that  are  in  use  in  sites  that  can 
be  visited. 

Deadline  for  Transmittal  of 
Applications:  May  26.  1995. 

Deadline  for  Intergovernmental 
Review:  July  25,  1995. 

Applications  Available:  April  10. 
1995. 

Available  Funds:  $2,222,000. 

Estimated  Range  of  Awards: 
575,000— $180,000 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  18. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  (his  notice 

Project. Period:  Up  to  48  months. 

Budget  Period:  Up  to  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  81.  82. 
85.  and  86;  (b)  The  regulations  in  34 
CFR  part  98  (Student  Rights  in 
Research.  Experimental  Programs,  and 
Testing)  and  34  CFR  part  99  (Family 
Educational  Rights  and  Privacy);  and  (c) 
The  regulations  for  this  program  in  34 
CFR  part  785  and  786. 

Supplementary  Information:  This 
notice  announces  a  competition  for  the 


FY  1995  new  Developer  Demonstrator 
competition  under  the  National 
Diffusion  Network  (NDN)  program.  The 
NDN  program  is  authorized  by  Title 
XIII,  Part  B  of  the  Elementary  and 
Secondar>'  Education  Act  of  1965.  as 
amended  (20  U.S.C.  8651).  The 
Secretar>'  has  established  a  competitive 
preference  priority  for  this  competition 
to  respond  to  mandates  contained  in  the 
new  statute  for  the  National  Diffusion 
Network.  These  mandates  require  the 
Secretary  to  give  priority  to  identifying, 
validating,  and  disseminating  effective 
schoolwi^  projects,  programs 
addressii^  the  needs  of  high  poverty 
schools,  and  programs  with  the  capacity 
to  offer  high  quality,  sustained  technical 
assistance. 

The  Secretarv'  is  concerned  that 
American  educators  understand  and 
learn  from  the  effects  of  projects  funded 
under  this  priority  and  suggests  that 
such  projects  provide  documentation  of 
their  impact  on  improving  teaching  and 
learning  in  one  or  more  education  sites 
The  Secretary  also  suggests  that 
schoolwide  projects  aim  to  upgrade  the 
entire  educational  program  in  a  school. 

Priorities 

Competitive  Preference  Priority 

Under  34  CFR  75.105(c)(2)(i)  and  20 
U.S.C.  8651(g)(2)  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  up  to  25  points  to  an 
application  that  carries  out  in  a 
particularly  effective  way  all  three 
activities  cited  in  the  priority,  or  up  to 
15  points  to  an  application  that  executes 
in  a  particularly  effective  way  two 
activities  cited  in  the  priority,  or  up  to 
5  points  to  an  appHcation  that  carries 
out  in  a  particularly  effective  way  one 
activity  cited  in  the  priority.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

The  Secretarv-  gives  priority  to 
projects  that  propose  nationwide 
dissemination  of  validated  educational 
projects  that  incorporate  one  or  more  of 


the  following  activities:  (1)  Effective 
schoolwide  appwoaches,  (2)  approaches 
that  address  the  needs  of  high  poverty 
schools.  (3)  approaches  with  the 
capacity  to  offer  high-quality,  sustained 
technical  assistance. 

Invitational  Priority 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Projects  that  provide  documentation 
of  the  project  s  impact  on  improving 
teaching  and  learning  in  one  or  more 
education  sites. 

To  Request  an  Application:  Voire 
Mail:  (202)  219-2133:  Facsimilt' 
machine:  (202)  219-1407:  Moil:  .N'DN/ 
DD  Application.  555  New  Jersev 
Avenue,  N.W..  Room  506c.  Washington. 
DC  20208-5643.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER  EDGOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary- 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority;  20  I'.SC.  8651 
Dated  .^pril  4.  19<J5. 
Sharon  P.  Robinson. 

Assistant  Secretary  for  Edmational  Hesearch 
and  Improvement 

|FH  rkK   95-8660  Filed  4-r-9.S;  8  45  .im) 
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DEPARTMENT  OF  EDUCATION 
[CFOANo.  84.16aR] 

Eisenhower  Regional  Mathematics  and 
Science  Education  Consortium;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  award  grants 
to  support  the  establishment  and 
operation  of  regional  mathematics  and 
science  consortia. 

Eligible  Applicants:  Private  nonprofit 
organizations,  institutions  of  higher 
education,  elementary  or  secondary 
schools.  State  or  local  education 
agencies,  regional  educational 
laboratories  in  consortium  with 
federally-supported  research  and 
development  centers  established  under 
section  931(c)(1)(B)(i)  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994  ("Act"), 
(20  U.S.C.  6031)(c)(l)(B)(i).  or  any 
combination  of  these  entities. 

Deadline  for  Transmittal  of 
Applications:  June  16,  1995. 

Deadline  for  Intergovernmental 
Review.  August  15, 1995. 

Applications  Available:  April  17, 
1995. 

Available  Funds:  $15,000,000. 

Estimated  Range  of  Awards: 
$1 .000,OOD-$1 ,500,000. 

Estimated  Average  Size  of  Awards: 
$1,500,000. 

Estimated  Number  of  Awards;:  10-12, 

Note:  The  Department  is  nor  bound  byam- 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  The 
Educatiorr  Department  Generaf 
AdminislEatirreKegufatons  (EDCAR)  in 
34  CFR  parts  74.  75.  77,  79i  80.  ai ,82, 
85.  and  86. 

Supplementary  Information:  Coh^^kss 
first  authorized  the  establishment  often 
regional  consortia  in  1988  in  order  to 
support  improvement  of  mathematics 
and  science  education  throughout  the 
nation.  The  purposes  of  these  regional 
consortia  are  to  coordinate  mathematics 
and  science  resources  within  the  region, 
disseminate  exemplary  mathematics 
and  science  educational  instructional 
materials,  and  provide  technical 
assistance  for  the  implementation  of 
teaching  methods  and  assessment  tools 
for  use  by  elementary  and  secondary 
school  students,  teachers,  and 
administrators.  The  regional  consortia 
have  been  reauthorized  under  the 
Improving  America '  Schools  Act  of  1 994 
(20  U.S.C.  8671-8677)  to  continue  this 
work. 

The  new  legislation  stipulates  that  the 
regions  are  the  same  as  those  for  the 


currently-fauMi«4Mf^nal  educational 
laheratorieg  suyfioctad  by  the  Office  of 
Ed'ucational  Reseaich  and  Impmvnent. 
The  statutory  list  of  eligible  entities 
includes:  (a)  A  private  nonprofit 
organization  of  demonstrated 
effectiveness;  (b)  an  institution  ef  higher 
education;  (c)  an  elementary  or 
secondary  school:  (d)  a  state  or  local 
education  agency;  (e)  a  Regional 
Educational  Laboratory  in  consortHB 
with  the  Research  and  Developmcat 
Center  established  under  Sectioit 
931(c)(l)(B)(i)  of  the  Educational 
Research.  Development.  DisseiMnatiefi. 
and  Improvement  Act  of  1994.  or  (f)  saj 
combination  of  these  entities.  AR 
eligible  entities  shall  have  demon  ill  lii  it 
expertise  in  mathematics  aad  science 
education.  The  project  pen'ods  far  tbe 
current  research  and  deuelopnwat 
centers  will  empire  in  eaiiy  Deceaibef. 
1995.  Awards  for  new  naiMuh  gad 
development  centers  under  Section 
931(c)(l)(B)(i)  of  the  Act  will  not  be 
made  when  the  applicants  for  Ike 
regional  consortia  submit  their 
proposals  for  review.  Therefore,  eacK 
Regional  Education  Laboratory 
applicant  must  provide  an  assusaace 
that  it  will  form  » consortium  wtCha 
research  and  development  cenirr  with 
demonstrated  expertise  in  mathematics 
or  science  education  if  such  centers  are 
reestablished  under  section 
90KcJ(»)aBil 

The  Secretary  believes  that  the 
egiiur?rcan>OTti9  9a  p  ported  thuaugb 
ttiis  grant  compefitfon  should  play  an 
important  rofe  in  coordinating 
■rathenoftics  aiul  science  education 
■esoocoas  foe  the  States  and  locaf 
education  agencies  in  their  reg^ns.  In 
particafar.  hebeReres  the  regieaet 
coasartia  shoatd  work  cooperatxvety 
with  other  organizations  committed  fo 
improving  mathematics  and  .scierrce 
education  in  schools,  including  those 
funded  by  the  Department  of  Educatiaa 
(ED)  and  the  National  Science 
Foundation  (NSF).  The  Secretary 
believes  that  cooperative  efforts  witk  the 
Eisenhower  National  Clearinghouse  for 
Science  and  Mathematics  should  be 
continued  and  enhanced. 

Invitational  Priority.  Under  34  CFR 
75.105(c)(1),  the  Secretary  is  interested 
in  applications  that  meet  the  foflowiog 
invitational  priority.  However. an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 


Bevelopment  and  Operation  of 
Kegional  Consortia  to  Support  Systemic 
Reform  in  Mathematics  and  Science  at 
the  Elementary  and  Secondary  Grades 

The  authorizing  statute  establishes 
many  activities  that  the  Regional 
Consortia  may  undertake.  However,  the 
Secretary  believes  that  the  consortia 
should  focus  their  activities  to  achieve 
maximum  impact.  The  Secretary 
thctrfore  urges  the  applicants  to  focus 
o»  llie  following  activities: 

(A)  Collaborate  with  others  within  the 
legion  involved  in  systemic  reform  of 
mathematics  and  science  education. 

(B)  Develop  a  plan  that  establishes 
priocities  for  what  services  will  be 
provided  by  the  consortium  to  schools 
and  teachers  in  each  state  in  the  region, 
including  criteria  the  consortium  will 
•se  to  determine  who  receives  direct 
lervices  from  the  regional  consortium. 

(C)  Provide  training  and  assistance  to 
classroom  teachers,  administrators,  and 
other  educators  to  enable  them  to 
instruct  other  teachers,  administrators, 
and  educators,  particularly  those 
working  with  at-risk  students,  in  the  use 
of  instructional  materials,  teaching 
Biethods  and  assessment  tools  for 
mathematics  and  science  education  that 
will  help  students  achieve  challenging 
State  content  and  student  performance 
standards.  This  should  include 
assistance  in  using  new  forms  of 
technology,  including  on-line  electronic 
qolms,  in  schools  and  classrooms. 

fD^ftomote  the  increased  use  of 
informal  education  entities  (such  as 
science  technology  centers,  museums, 
libraries.  Saturday  academies,  and  4H 
programs)  to  expand  student  knowledge 
and  understanding  of  mathematics  aad 
science. 

(E)  Collaborate  with  the  Eisenhower 
National  Clearinghouse  for  Mathematics 
and  Science  Education  in  identifying 
instructional  resources  for  inclusion  in 
the  Clearinghouse  data  base  and 
disseminating  information  about  that 
data  base,  and  by  providing  feedback  to 
the  Clearinghouse  on  the  quality  and 
effectiveness  of  its  products  and 
of>era4i«ns. 

CF) Collect  data  on  consortium 
activities,  especially  data  on  outcomes 
and  impact,  that  will  be  useful  in 
evaluating  the  effectiveness  of  these 
activities. 

Selection  Criteria:  The  Secretary 
evaluates  an  application  on  the  basis  of 
selection  criteria  under  34  CFR  75.210. 
Under  34  CFR  75.210(c).  the  Secretary  is 
autlwrized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
tbe  purpose  of  this  competition,  the 
Secretary  will  distribute  the  additional 
points  as  follows: 


Federal  Register  /  Vol.  60.  No.  68  /  Monday.  April  10.  1995  /  Notices 


18299 


Plan  of  Operation.  (34  CFR 
75.210(b)(3)).  Ten  (10)  additional  points 
will  be  added  for  a  possible  total  of  25 
points  for  this  criterion. 

Evaluation  Plan.  (34  CFR 
75.210(b)(6)).  Five  (5)  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

For  Applications  or  Information 
Contact:  Liz  Barnes  at  (202)  219-2210  or 
Jim  Clemmens  at  (202)  219-2068,  or  fax 
(202)  219-2106.  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NVV..  Room  500,  Washington.  DC 


20208-5572.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 


at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  8671-8fi77 
Dated;  April  5,  1995. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Besf<m  h 

and  Improvement. 

|FR  Doc.  95-8744  Filed  4-7-95;  8;45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Program  Announc«m6nt  No.  OCS  94-1 1] 

Fiscal  Year  1995  Family  Violence 
Prevention  and  Services  Discretionary 
Funds  Program;  Availability  of  Funds 
and  Request  for  Applications 

AGENCY:  OfHce  of  Community  Services. 
Administration  for  Children  and 
Families  (ACF).  Department  of  Health 
and  Human  Services. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  under  the  Office  of 
Community  Services  Family  Violence 
Prevention  and  Services  Discretionary 
Funds  Program. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  its  Family 
Violence  Prevention  and  Services 
discretionary  funds  program  for  Piscal 
year  (FY)  1995.  Funding  for  grants 
under  this  announcement  is  authorized 
by  the  Child  Abuse,  Domestic  Violence, 
Adoption,  and  Family  Services  Act  of 
1992,  Public  Law  102-295,  as  amended, 
governing  discretionary  programs  for 
family  violence  prevention  and  services. 
This  announcement  contains  all  forms 
and  instructions  for  submitting  an 
application. 

DATES:  The  closing  date  for  submission 
of  applications  is  June  9, 1995. 
ADDRESSES:  Applications  may  be  mailed 
to  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families/Division  of  Discretionary 
Grants,  (OCS-95-11)  370  LEnfant 
Promenade,  SW.,  6th  Floor. 
Washington.  DC  20447. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station. 
901  D.  Street  SW.,  Washington.  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Families,  Office  of  Community  Services, 
Division  of  State  Assistance,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Telephone  (202)  401-9233. 

This  Announcement,  and  future 
program  announcements,  will  be 
accessible  on  the  OCS  Electronic 
Bulletin  Board  for  downloading  through 
your  computer  modem  by  calling  1- 
800-627-8886.  For  assistance  in 


accessing  the  Bulletin  Board,  A  Guide  to 
Accessing  and  [downloading  is  available 
from  Ms.  Minnie  Landry  at  (202)  401- 
5,309. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Community  Services,  Administration 
for  Children  and  Families,  announces 
that  applications  are  being  accepted  for 
funding  for  FY  1995  projects  on  Public 
Information/Community  Awareness  for 
the  Prevention  of  Domestic  Violence; 
Historically  Black  Colleges  and 
Universities  (HBCUs)  Institutional 
Outreach  Activities  in  Support  of 
Comprehensive  Family  Violence 
Prevention  Activities  (Outreach  and 
Prevention);  and  Domestic  Violence/ 
Child  Protective  Services  Collaboration. 

This  program  announcement  con<>ists 
of  four  parts.  Part  I  provides  information 
on  the  family  violence  program  and  the 
statutory  funding  authority  applicable  to 
this  announcement. 

Part  II  describes  the  priority  areas 
under  which  applications  for  FY  1995 
family  violence  funding  are  being 
requested. 

Part  III  describes  the  review  process. 

Part  IV  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

The  forms  to  be  used  for  submitting 
an  application  follow  Part  IV.  Please 
copy  and  use  these  forms  in  submitting 
an  application  under  this 
announcement.  No  additional 
application  materials  are  available  or 
needed  to  submit  an  application. 

Applicants  should  note  that  grants  to 
be  awarded  under  this  program 
announcement  are  subject  to  the 
availability  of  funds. 

Part  I.  Instruction 

Title  III  of  the  Child  Abuse 
Amendments  of  1984,  (Pub.  L.  98-^57, 
42  use.  10401,  et  seq.)  is  entitled  the 
Family  Violence  Prevention  and 
Services  Act  (the  Act).  The  Act  was  first 
implemented  in  FY  1986,  was 
reauthorized  and  amended  in  1992  by 
Pub.  L.  102-295,  and  was  reauthorized 
and  amended  for  fiscal  years  1996 
through  2000  by  Pub.  L.  103-322,  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (the  Crime 
Bill),  and  signed  into  law  on  September 
13.  1994. 

The  purpose  of  this  legislation  is  to 
assist  States  in  supporting  the 
establishment,  maintenance,  and 
expansion  of  programs  and  projects  to 
prevent  incidents  of  family  violence  and 
provide  immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents.  Through  the 
family  violence  prevention 
discretionary  program,  OCS  has 
continued  to  support  the  National 


Resource  Center  for  Domestic  Violence 
(NRC)  and  three  Special  Issue  Resource 
Centers  (SIRCs).  The  SIRCs  are  the 
Battered  Women's  Justice  Project;  the 
Resource  Center  on  Child  Custody  and 
Protection;  and  the  Health  Resource 
Center  on  Domestic  Violence.  The 
purpose  of  the  NRC  and  the  SIRCs  is  to 
provide  resource  information,  training, 
and  technical  assistance  to  Federal, 
State,  and  Native  American  agencies, 
local  domestic  violence  prevention 
programs,  and  other  individuals  in  the 
field  of  family  violence. 

During  FY  1994  OCS  awarded  several 
family  violence  prevention 
discretionary  grants  for  public 
information/community  awareness 
activities;  discretionary  grant  awards 
were  also  made  to  Historically  Black 
Colleges  and  Universities  (Central  State 
University,  Wilberforce,  Ohio;  Delaware 
State  University,  Dover,  Delaware;  and 
Southern  University,  Baton  Rouge. 
Louisiana)  to  assist  in  the  developmenl 
of  family-focused  interventions:  and  five 
awards  were  made  for  domestic 
violence  and  child  protective  services 
collaboration.  Two  of  the  five  awards  for 
the  domestic  violence-child  protection 
collaborative  projects  were  made  by  the 
National  Center  for  Child  Abuse  and 
Neglect  (NCCAN). 

Grants  for  enhancing  the  collaboration 
between  domestic  violence  advocates 
and  child  protective  services  were  made 
to  the  Minnesota  Program  Development. 
Inc.,  Duluth,  Minnesota;  Colorado 
Department  of  Human  Services,  Denver. 
Colorado;  Oregon  Department  of  Human 
Resources,  Salem,  Oregon;  Ohio 
Department  of  Human  Services, 
Columbus,  Ohio;  and  the  Artemis 
Center  for  Alternatives  to  Domestic 
Violence,  Dayton,  Ohio. 

Because  of  the  responsiveness  to  and  - 
the  interest  displayed  for  the  FY  1994 
priority  areas  for  family  violence 
prevention,  OCS  will  again  make 
available  discretionary  grants  awards  in 
the  areas  of  Public  Information/ 
Community  Awareness;  Institutional 
Outreach  Activities  in  Support  of 
Comprehensive  Family  Violence 
Prevention  Activities;  and  Domestic 
Violence/Child  Protective  Services 
Collaboration. 

To  encourage  increased  collaboration 
and  coordination  among  existing 
programs  and  related  initiatives,  OCS 
will  give  additional  consideration  to 
applications  from  organizations  and/or 
agencies  that  are  documented 
participants  in  Empowerment  Zones 
and/or  Enterprise  Community  plans  and 
applications.  Applicants  citing 
participation  with  Empowerment  Zones 
and/or  Enterprise  Communities  should 
document  that  they  were  involved  in 


the  preparation  and  planned 
implementation  of  the  plan  and  how 
their  proposed  project  supports  the  goal 
of  the  Empowerment  or  Enterprise  plans 
(0-5  points). 

Moreover,  to  encourage  the 
continuation  of  the  FY  1994  funded 
efforts  of  the  Historically  Black  Colleges 
and  Universities  in  the  prevention  of 
family  violence,  and  to  maintain  the 
momentum  of  the  collaboration  projects 
between  domestic  violence  and  the 
Child  Protective  Services,  OCS  also  will 
provide  additional  consideration  to 
projects  that  were  funded  in  these  areas 
under  the  FY  1994  family  violence 
discretionary  program  (0-5  points). 

Part  IL  Fiscal  Year  1995  Family 
Violence  Proiects 

1 .  Priority  Area  Number  F\'01-95: 
Public  Information/Community 
Awareness  Campaign  Projects  for  the 
Prevention  of  Family  Violence 

Purpose:  To  assist  in  the  continual 
development  of  public  information  and 
community  awareitess  campaign 
projects  and  activities  that  provide 
information  for  the  prevention  of  family 
violence.  These  projects  should  provide 
information  on  resources,  facilities,  and 
service  alternatives  available  to  family 
violence  victims  and  their  dependents, 
community  organizations,  local  school 
districts,  and  other  individuals  seeking 
assistance. 

Eligible  Applicants:  State  and  local 
public  agencies.  Territories,  and  Native 
American  Tribes  and  Tribal 
Organizations  who  are.  or  have  been, 
recipients  of  Family  Violence 
Prevention  and  Services  Act  grants; 
State  and  local  private  non-profit 
agencies  experienced  in  the  field  of 
family  violence  prevention;  and  public 
and  private  non-profit  educational 
institutions,  community  organizations 
and  community-based  coalitions,  and 
other  entities  that  have  designed  and 
implemented  family  violence 
prevention  information  activities  or 
community  awareness  strategies. 

Background:  Based  on  the 
encouraging  response  to  the 
announcement  for  public  information 
and  community  awareness  grants  for 
family  violence  prevention  in  Federal 
fiscal  years  1992, 1993.  and  1994,  ACF 
will  again  make  these  grants  available  in 
FY  1995. 

The  public  information/community 
grant  awards  have  spawned  very 
effective  informational  activities  at  the 
local  levels.  These  grants  have  assisted 
community  organizations  to  focus  on 
and  emphasize  prevention,  helped  to 
make  available  public  service 
announcements  and  legal  brochures  in 


several  different  languages,  including 
Russian  and  Vietnamese,  and  have 
assisted  in  the  implementation  of 
conflict  resolution  activities  in 
elementary,  middle  and  high  school 
curricula. 

The  goal  of  this  priority  area  is  to 
continue  to  add  credible  and  persuasive 
information  to  the  arsenal  of  weapons 
necessary  and  available  to  community 
organizations  to  help  break  the  so-called 
"cycle  of  family  violence."  The 
continuation  of  these  efforts  will  help 
assure  that  individuals,  particularly 
within  minority  communities,  are  aware 
of  available  resources  and  alternative 
responses  for  the  resolution  and  the 
prevention  of  violence. 

This  priority  area  requires  the 
development  and  implementation  of  an 
effective  public  information  campaign 
that  may  be  used,  for  example,  by  public 
and  private  agencies,  schools,  churches, 
boys  and  girls  clubs,  community 
organizations,  and  individuals.  The 
continuation  of  OCS  support  for  the 
increase  of  information  on  services  and 
other  alternatives  for  the  prevention  of 
family  violence  underscores  the  notion 
that  violent  behavior  is  unacceptable. 
We  must  continue  to  provide  the 
victims,  their  dependents,  and 
perpetrators,  with  knowledge  of  the 
remedial  and  service  options  for  their 
particular  situations. 

Accurate  information  is  critical  to  any 
community  awareness  strategy  and 
activity.  How  information  is 
communicated  must  be  modified  where 
communication  barriers  may  exist 
because  of  perceived  or  real  language 
differences  and  cultural  insensitivities. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  the  priority  area,  the  applicant 
should: 

•  Present  a  plan  for  community 
awareness  and  public  information 
activities  that  clearly  reflects  how  the 
applicant  will  target  the  populations  at 
risk,  including  pregnant  women: 
coordinate  its  implementation  efforts 
with  public  agencies  and  other 
community  organizations;  and 
communicate  with  institutions  active  in 
the  field  of  family  violence  prevention. 

•  Describe  the  proposed  approach  to 
the  development  of  a  public  information 
campaign  and  identify  the  specific 
audience(s),  community(ies),  and 
groups  with  the  highest  prevalence  of 
domestic  violence  that  will  be  educated 
in  the  prevention  of  family  violence. 

•  Include,  as  critical  elements  in  the 
plan: 

•  A  set  of  achievable  objectives  and  a 
description  of  the  population  groups, 
relevant  geographic  area,  and  the 
indicators  to  be  used  to  measure 


progress  and  the  overall  effiectiveness  of 
the  campaign; 

•  The  intended  strategies  for  test 
marketing  their  development  plans  and 
give  assurances  that  effectiveness 
criteria  will  be  implemented  prior  to 
finalizing  the  plan; 

•  The  development  and  use  of  non- 
traditional  sources  as  infonnaticm 
providers  (applicants  should  present 
specific  plans  for  the  use  of  local 
organizations,  businesses  and 
individuals  in  the  distribution  of 
information  and  materials); 

•  The  identification  of  the  media  to 
be  used  in  the  campaign  and  the 
geographic  limits  of  the  campaign; 

•  How  the  applicant  would  be 
responsive  to  and  demonstrate  its 
sensitivity  towards  minority 
communities  and  their  cultural 
perspectives;  and 

•  Provide  a  description  of  the  kind, 
volume,  distribution,  and  timing  of  the 
proposed  information  with  assurances 
that  the  public  information  campaign 
activities  will  not  supplant  or  low^  the 
current  frequency  of  pubUc  service 
announcements. 

Project  Duration:  The  length  of  the 
project  should  not  exceed  12  months. 

Federal  Share  of  the  Project:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $35,000  for  the  1-year 
project  period.  Appbcations  for  lesser 
amounts  also  will  be  considered  under 
this  priority  area. 

Matching  Requirement:  GRANTEES 
MUST  PROVIDE  AT  LEAST  25 
PERCENT  OF  THE  TOTAL  COST  OF 
THE  PROJECT.  THE  TOTAL  COST  OF 
THE  PROJECT  IS  THE  SUM  OF  THE 
OCS  SHARE  AND  THE  NON-FEDERAL 
SHARE.  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions, 
although  appUcants  are  encouraged  to 
meet  their  match  requirements  through 
cash  contributions.  Therefore,  a  project 
requesung  $35,000  in  Federal  funds 
must  include  a  match  of  at  least  $11,666 
(25%  of  total  project  cost).  If  approved 
for  funding,  grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  and  failure  to  provide 
the  required  amount  will  result  in  a 
disallowance  of  unmatched  Federal 
funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  three 
projects  will  be  funded  at  the  maximum 
level;  more  than  three  projects  may  be 
funded  depending  on  the  number  of 
acceptable  applications  for  lesser 
amounts  which  are  received.  ! 

CFDA:  93.671  Family  Violence  ■ 

Prevention  and  Services:  Family 
Violence  Prevention  and  Services  Act, 
as  amended. 
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2.  Priority  Area  Number  FV02-95: 
Historically  Black  Colleges  and 
Universities  (HBCUs)  Institutional 
Outreach  Activities  in  Support  of 
Comprehensive  Family  Violence 
Prevention  Activities  (Outreach  and 
Prevention) 

Purpose:  To  assist  in  the  development 
of  public  information  materials, 
educational  strategies,  and  community 
activities  for  families  as  a  part  of  a 
comprehensive  approach  to  improve 
and  enable  family-focused 
interventions.  It  is  expe<:ted  that  these 
interventions  which  are  directed  toward 
families  will  increase  the  awareness  of 
violence  and  decrease  its  incidence  and 
impact  in  minority  communities.  In 
these  efforts  the  responding  institutions 
should  enlist  the  energy  and 
cooperation  of  significant  community 
institutions,  community  organizations, 
and  individuals  to  serve  as  models  and 
to  provide  information  on  resources, 
services,  facilities,  and  alternatives  to 
violence  in  the  family. 

Eligible  Applicants:  The  Office  of     ' 
Community  Services,  Administration 
for  Children  and  Families  invites 
Historically  Black  Colleges  and 
Universities  to  submit  applications  for 
projects  that  will  provide  for  the 
development,  implementation  and 
operation  of  comprehensive  family 
violence  prevention  strategies  and  for 
the  dissemination  of  informational  and 
resource  materials  for  the  prevention  of 
family  violence  in  our  minority 
communities.  Previous  applicants  for 
this  priority  area  who  have  received 
grant  awards  are  not  precluded  from 
applying  for  funding  under  this 
announcement. 

Background:  The  goal  of  this  priority 
area  is  to  provide  support  for  the 
inclusion  of  "family  violence 
prevention"  in  a  comprehensive 
approach  which  considers 
environmental  and  cultural  factors  in 
plans  for  intervention  and  violence 
prevention  strategies  in  minority 
communities.  Historically  Black 
Colleges  and  Universities,  because  of 
their  relationships  with  minority 
communities  and  its  residents  offer  an 
opportunity  for  the  exchange  and 
development  of  innovative  ideas  and 
approaches  to  the  prevention  of 
violence  in  general.  This  effort  will 
make  it  possible  to  capture,  consider, 
and  utilize  the  ideas  for  violence 
prevention  that  exist  in  the  minority 
communities,  particularly  in  response  to 
problems  of  racism  and  poverty.  The 
utilization  of  HBCUs  in  this  effort  will 
make  available  the  considerable 
expertise,  experience,  and  resources  to 
be  found  in  these  institutions. 


Family  violence  prevention  activities 
encompass  a  wide  range  of  activities 
that  include  the  teaching  of  conflict 
resolution  skills,  the  implementation  of 
intervention  strategies,  and  the 
development  of  informational  materials 
on  available  resources  and  services. 
Family  violence  prevention  may  be 
viewed  as  the  sum  of  activities  which 
are  guides  to  acceptable  behavior. 
Activities  that  may  be  a  part  of  the 
family  violence  prevention  equation 
provide,  for  example,  parenting  skills 
and  techniques,  emphasize  self-esteem 
for  our  youth,  stress  the  importance  of 
higher  education  as  a  conduit  to  a  better 
lifestyle,  and  identify  the  means  of 
avoiding  negative  health  consequences 
such  as  AIDS  and  other  sexually 
transmitted  diseases. 

Family  violence  prevention  needs  to 
be  considered  as  a  part  of  an  overall 
violence  prevention  strategy.  With  this 
particular  perspective  OCS  is  interested 
in  applications  that  address: 

Overall  strategies  for  violence 
prevention  activities  that  focus  on 
educational  and  training  efforts, 
outreach  activities  and  supportive 
services,  and  the  role  and  impact  of 
community  institutions; 

Coop>erative  networks  collaborative 
approaches  within  the  minority 
communities  for  the  prevention  of  anti- 
social and  violent  behavior  and  that 
facilitate  the  implementation  of  family 
violence  preventive  efforts; 

Intervention  approaches  concerned 
with  the  "minority  family  structure;" 

Institutional  intervention  strategies 
utilizing  resources  such  as  alumni, 
fraternities  and  sororities,  the  African 
American  religious  community,  and 
volunteers  from  the  community  in 
general;  and 

The  identification  of  data  gathering, 
and  informational  and  research 
activities  that  are  needed  to  identify, 
support,  and  implement  the  long-term 
strategic  interventions  to  reduce  "Black 
on  Black"  crime  in  general  and  family 
violence  in  the  African  American 
community  in  particular. 

Minimum  Requirements  for  Project 
Design 

In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Prepare  and  submit  an  application 
that  clearly  reflects  how  the  applicant 
will  target  the  populations  at  risk, 
including  pregnant  women;  coordinate 
with  other  community  organizations, 
agencies,  institutions,  and  individuals 
active  in  the  field  of  family  violence 
prevention; 

•  Describe,  as  a  major  element  in  the 
application,  the  significant  prevention 


efforts  that  are  a  part  of  the  educational 
and  training,  outreach,  and  supportive 
service  strategies; 

•  Describe,  as  an  element  of  the  plan, 
the  proposed  approach  to  a  public 
information/community  awareness 
strategy  and  identify  the  specific 
audiences,  groups  with  the  highest 
prevalence  of  domestic  violence, 
community(s),  and  target  group(s)  on 
which  the  efforts  will  be  focused;  emd 

•  Include  as  critical  elements  in  the 
plan: 

— The  development  and  use  of  non- 
traditional  sources  as  information 
providers  and  in  outreach  efforts; 

—The  intended  strategies  for  test 
marketing  their  development  plans 
and  give  assurances  that  effectiveness 
criteria  will  be  implemented  prior  to 
finalizing  the  plan; 

— The  specific  interventions  to  be 
modeled  and  their  responsiveness  and 
sensitivity  to  the  general  violence  in 
the  African  American  community; 

— A  set  of  achievable  objectives  and  the 
evaluation  components  that  are  to  be 
used  to  measure  the  degree  of  success 
in  achieving  the  objectives  as  well  as 
the  assessment  of  the  program' 
impact. 

Project  Duration:  The  length  of  the 
project  should  not  exceed  12  months. 

Federal  Share  of  the  Project:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $40,000  for  the  12-month 
project  period.  Applications  for  lesser 
amounts  also  will  be  considered  under 
this  priority  area. 

Matching  Requirement:  GRANTEES 
MUST  PROVroE  AT  LEAST  25 
PERCENT  OF  THE  TOTAL  COST  OF 
THE  PROJECT.  THE  TOTAL  COST  OF 
THE  PROJECT  IS  THE  SUM  OF  THE 
FEDERAL  SHARE  AND  THE  NON- 
FEDERAL SHARE.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $40,000  in  Federal  funds 
(based  on  an  award  of  $40,000  per 
budget  period)  must  include  a  match  of 
at  least  $13,333  (25%  of  total  project 
cost).  If  approved  for  funding,  grantees 
will  be  held  accountable  for 
commitments  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  number  of  Projects  to  be 
Funded:  It  is  anticipated  that  three 
projects  may  be  funded  at  the  maximum 
level;  more  than  three  projects  may  be 
funded  depending  on  the  number  of 
acceptable  applications  for  lesser 
amounts  which  are  received. 


CFDA:  93.671  Family  Violence 
Prevention  and  Services:  Family 
Violence  Prevention  and  Services  Act, 
as  amended. 

3.  Priority  Area  Number  FV03-95: 
Domestic  Violence/Child  Protective 
Services  Collaboration 

Eligible  Applicants:  State  and  local 
public  agencies.  Territories,  and  Native 
American  Tribes  and  Tribal 
Organizations  who  are  recipients,  or 
have  been  recipients,  of  Family 
Violence  Prevention  and  Services  Act 
grants;  State  and  local  child  protection 
agencies;  private  nonprofit  child  welfare 
agencies;  domestic  violence  advocacy 
organizations;  and  domestic  violence 
State  coalitions.  Applicants  must  submit 
a  signed  Letter  of  Agreement  between 
the  public  agency  representing  the  child 
welfare/child  protection  responsibilities 
and  the  organization  or  coalition 
representing  domestic  violence 
advocacy  organizations  and  their 
concerns.  Either  signatory  to  the 
Agreement  may  be  the  principal  grantee. 
Previously  successful  applicants  in  this 
priority  area  for  fiscal  year  1994  are  not 
precluded  ft-om  participating  in  this 
announcement. 

The  Agreement  to  be  submitted  will 
specifically  indicate  the  role  each 
participant  organization  has  in  the 
implementation  of  the  proposed  project. 
Because  the  successful  implementation 
of  a  proposed  project  would  have 
implications  for  systemic/procedural 
change  in  the  child  welfare  and/or  the 
domestic  violence  community,  the 
Letter  of  Agreement  is  mandatory. 

Purpose:  To  develop  effective 
strategies  for  domestic  violence  services 
integration  into  child  protection  systems 
and  strategies.  To  offer  the  applicant 
organizations  an  opportunity  to  design, 
develop,  and  collaborate  on  one  of 
several  issues  or  areas  of  concern 
between  the  child  protection  system  and 
the  domestic  violence  community. 
Efforts  are  to  be  focused  on  the 
development  of  curricula  and  materials 
and  the  implementation  of  training  to  be 
available.  The  training  of  child 
protection  representatives  and  domestic 
violence  advocates  will  be  to  enable  the 
most  efficient  and  effective  response 
when  encountering  partner  abuse  in  the 
course  of  child  abuse  and  neglect 
investigations.  Protocols  for  effective 
strategies  of  intervention  need  to  be 
designed,  developed  and  put  in  place  to 
allow  the  child  protection  system  to 
assist  and  utilize  the  non-offending 
parent  to  protect  his/her  children. 

Applicants  may  propose  to  do  one  or 
more  of  the  following:  Plan  and 
implement  the  training  of  child 
protection  service  workers,  supervisors 


and  social  services  providers  on  the 
relationship  of  domestic  violence  and 
child  abuse  and  neglect;  develop  and 
implement  domestic  violence 
responsive  policies  to  be  adopted  by  the 
Statewide  child  protection  services 
system;  develop  and  implement  through 
the  child  protection  system  a  domestic 
violence  specific  curriculum  which  will 
become  part  of  a  mandatory  training 
program;  develop  and  implement 
Memoranda  of  Understanding  between 
the  child  protection  system  and  the 
domestic  violence  statewide  system; 
and  gather  and  submit  data  correlating 
spouse  abuse  and  child  abuse  and 
neglect. 

Background:  Based  on  a  recent  review 
of  the  literature,  it  has  become  evident 
that  the  correlation  of  spouse  abuse  and 
child  abuse  and  neglect  is  no  longer 
anecdotal  but  an  established  fact. 
Domestic  violence  is  surfacing  as  one  of 
the  highest  risks  to  children.  Domestic 
violence  represents  physical 
endangerment  to  the  child  as  well  as  the 
possibility  for  developmental  delay. 

In  1985,  there  were  an  estimated 
795,000  abused  children  between  the 
ages  of  3  and  17  living  in  two-parent 
households  (Gelles,  Strauss,  1987). 
According  to  these  studies,  men  are  the 
main  perpetrators  of  domestic  violence 
and  commit  95  percent  of  all  assaults  on 
spouses.  In  70  percent  of  households  in 
which  women  are  abused,  the  men  also 
commit  child  abuse  (Schecter,  1982). 
Also,  in  70  percent  of  child  abuse  cases 
treated  at  Boston  Children's  Hospital  in 
1991,  tlie  mother  was  abused  as  well. 

In  an  attempt  to  establish  the  actual 
relationship  between  child  abuse  and 
battering  in  families,  116  mothers  of 
children  "darted"  or  flagged  in  a  single 
year  for  abuse  or  neglect  at  a 
metropolitan  hospital  were  studied  by 
Stark  and  Flitcraft  (1984).  These 
examinations  revealed  that  45  percent  of 
the  abused  children  had  mothers  who 
themselves  were  being  physically 
abused  and  another  5  percent  had 
mothers  whose  relationships  were  "full 
of  conflict,"  although  abuse  was  not 
verified.  Bowker,  Arbitell  and  McFerron 
(1988)  reported  that  children  whose 
mothers  had  been  battered  were  more 
likely  to  be  physically  abused  and  less 
likely  to  be  "neglected"  than  children 
whose  mothers  had  not  been  battered.  In 
Hilberman  and  Munson's  (1987) 
research,  they  foimd  evidence  of 
physical  and/or  sexual  abuse  of  children 
in  20  of  the  60  cases  they  studied.  They 
concluded:  "There  seems  to  be  two 
styles  of  abuse:  the  husband  beats  the 
urife  who  beats  the  children,  and/or  the 
husband  beats  both  his  wife  and 
children." 


Project  Duration:  The  length  of  the 
project  should  not  exceed  17  months. 

Federal  Share  of  the  Project:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $50,000  for  the  17  month 
project  period.  Applications  for  lesser 
amounts  also  will  be  considered  for  this 
project. 

Matching  Requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  project.  The  total  cost  of  the 
project  is  the  sum  of  the  federal  share 
and  the  non-federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $50,000  in  Federal  funds 
(based  on  an  award  of  $50,000  per 
budget  period)  must  include  a  match  of 
at  least  $16,666  (25%  of  total  project 
cost).  If  approved  for  funding,  grantees 
will  be  held  accountable  for 
commitments  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Projects  To  Be 
funded:  It  is  anticipated  that  three 
project  may  be  funded  at  the  maximum 
level;  more  than  three  projects  may  be 
funded  depending  on  the  number  of 
acceptable  applications  for  lesser 
amounts  which  are  received. 

CFDA:  93.671  Family  Violence 
Prevention  and  Services:  Family 
Violence  Prevention  and  Ser\'ices  Act. 
as  amended. 

Part  III — The  Review  Process 

A.  Eligible  Applicants 

Before  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  applicant  as 
specified  under  the  selected  priority 
area.  Applications  from  organizations 
which  do  not  meet  the  eligibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
eligible  to  apply  under  that  priority 
area.  Since  eligibility  varies  among 
priority  areas,  it  is  critical  that  the 
"Eligible  Applicants"  section  under 
each  specific  priority  area  be  read 
carefully. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
any  of  the  priority  areas.  On  all 
applications  developed  jointly  by  more 
than  one  agency  or  organization,  the 
applications  must  identify  only  one 
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organization  as  the  l«ad  organization 
and  official  applicant.  The  other 
participating  agencies  and  organizations 
can  be  included  as  oo-partid pants, 
subgrentees  or  subcontractors. 

Any  nonprofit  agency  submitting  an 
application  must  submit  proof  of  non- 
profit status  with  its  grant  application. 
The  nonprofit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501<c)(3)  of  the  IRS  Code  or  by 
providing  a  copy  of  the  currpntly  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled.  OCS  cannot 
fund  a  nonprofit  applicant  without 
acceptable  proof  of  its  nonprofit  status. 

B.  Pex'iew  Process  and  Funding 
Decisions 

Applications  that  are  postmarked  by 
the  deadline  date  and  are  firora  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  of  the 
Federal  government,  will  use  the 
appropriate  evaluation  criteria  listed 
later  in  this  part  to  review  and  score  the 
applications.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions. 

OCS  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  nonfederal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
government  or  the  applicant.  It  may  also 
solicit  comments  from  ACF  Regional 
Office  staff,  other  Federal  agencies, 
interested  foundations,  national 
organizations,  specialists,  experts.  States 
and  the  general  public.  These 
comments,  along  with  those  of  the 
expert  reviewers,  will  be  considered  by 
OCS  in  making  funding  decisions. 

In  making  decisions  on  awards.  OCS 
may  give  preference  to  applications 
which  focus  on  or  feature:  Minority 
populations:  a  substantially  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services;  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations  involved  in 
the  administration  or  delivery  of  human 
services:  substantial  involvement  of 
volunteara:  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  sector,  a  fevoreble  balance 
between  Federal  and  nonfederal  funds 
available  for  the  proposed  project:  the 
potential  for  high  benefit  for  low 
Federal  Investment;  a  programmatic 
locus  on  those  most  in  need;  and/or 


substantia]  InvolvenMnt  in  the  proposed 
project  by  national  or  community 
foundations. 

To  the  extent  possible,  efforts  will  be 
made  to  ensure  that  funding  decisions 
reflect  an  equitable  distribution  of 
assistance  among  the  States  and 
geographical  regions  of  the  country, 
rural  and  urban  areas,  and  ethnic 
populations.  In  making  these  decisions, 
OCS  may  also  take  into  account  the 
need  to  avoid  unnecessary  duplication 
of  effort. 

C.  Evaluation  Criteria 

Using  the  appropriate  evaluation 
criteria  below,  a  panel  of  at  least  three 
reviewers  (primarily  experts  from 
outside  the  Federal  government)  will 
review  each  application.  Applicants 
should  ensure  that  they  address  each 
minimum  requirement  in  the  priority 
area  description  under  the  appropriate 
section  of  the  Program  Narrative 
Statement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  appropriate 
evaluation  criteria  listed  below,  provide 
comments  and  assign  numerical  scores. 
The  point  value  following  each  criterion 
heeding  indicates  the  maximum 
numerical  weight  that  eech  section  may 
be  given  in  the  renew  process. 

Review  Criteria  for  All  Priority  Areas 

Applications  under  all  priority  areas 
will  be  evaluated  against  the  following 
criteria: 

1  Objectives  and  Need  for  the  Project 
(20  Points) 

State  the  specific  objectives  and  needs 
addressed  by  the  project  in  terms  of  its 
national  or  regional  significance,  its 
theoretical  importance,  its  applicability 
to  policy  and  practice.  Provide  a 
detailed  discussion  of  the  "state-ofthe- 
art  relative  to  the  problem  or  area 
addressed  by  the  application  and 
indicate  how  the  proposed  effort  will 
impact  on  it.  State  the  goals  or  service 
objectives  of  the  application.  Provide 
supporting  documentation  or  other 
testimonies  from  coocemed  interests 
other  than  the  applicant.  Summarize, 
evaluate  and  relate  relevant  data,  based 
on  planning  or  demonstration  studies  to 
the  proposed  project.  TTie  application 
must  identify  the  speciik:  topics  or 
program  areas  to  be  served  by  the 
(Mvposed  project  Maps  and  other 
graphic  aids  may  be  attached. 

2.  Results  or  Benefits  Expected  (20 
Points) 

Tl)e  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived,  the  extent  to  which  they  are 


consistent  with  the  obfectives  of  the 
application,  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy,  practice,  and 
theory,  and  the  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results.  Identify,  in 
specific  terms,  the  results  and  benefits, 
for  target  groups  and  human  service 
providers,  to  be  derived  from 
implementing  the  proposed  project. 
Describe  bow  the  expected  results  and 
benefits  will  relate  to  previous 
demonstration  efforts.  Describe  in  detail 
evaluation  plans  and  procedures  which 
are  capable  of  measuring  the  degree  to 
which  the  project  objectives  have  been 
accomplished. 

3.  Approach  (35  Points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project,  and  details  how  the  propo.sed 
work  will  be  accompUshed;  relates  each 
task  to  the  objectives  and  identifies  the 
key  staff  member  who  will  be  the  lead 
person;  provides  a  chart  indicating  the 
timetable  for  completing  each  task,  the 
lead  person,  and  the  time  committed: 
cites  factors  which  might  accelerate  or 
decelerate  the  work,  giving  acceptable 
reasons  for  taking  this  approach  as 
opposed  to  others:  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technologic;al 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvements:  and  provides  for 

E rejections  of  the  accomplishments  to 
e  achieved. 

Tbe  extent  to  which,  when  applicable, 
the  application  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

4.  Level  of  Effort:  (25  Points) 

Staffing  pattern — De.scribe  the  staffing 
pattern  for  the  proposed  project,  clearly 
linking  responsibilities  to  project  tasks 
and  specifying  the  contributions  to  be 
made  by  key  staff. 

Competence  of  staff— Describe  the 
qualifications  of  the  project  team 
including  any  experiences  working  on 
similar  projects.  Also,  describe  tbe 
variety  of  skills  to  be  used,  relevant 
educational  background  and  the 
demonstrated  ability  to  produce  final 
results  that  are  comprehensible  and 
usable.  One  or  two  pertinent  paragraphs 
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on  each  key  member  are  preferred  to 
resumes.  However,  resumes  may  be 
included  in  the  ten  pages  allowed  for 
attachments/appendices. 

Adequacy  of  resources— Specify  the 
adequacy  of  the  available  facilities, 
resources  and  organizational  experience 
with  regard  to  the  tasks  of  the  proposed 
project.  List  the  financial,  physical  and 
other  resources  to  be  provided  by  other 
profit  and  nonprofit  organizations. 
Explain  how  these  organizations  will 
participate  in  the  day  to  day  operations 
of  the  project. 

Budget — Relate  the  proposed  budget 
to  the  level  of  effort  required  to  obtain 
project  objectives  and  provide  a  cost/ 
benefit  analysis.  Demonstrate  that  the 
project's  costs  are  reasonable  in  view  of 
the  anticipated  results. 

Collaborative  efforts — Discuss  in 
detail  and  provide  documentation  for 
any  collaborative  or  coordinated  efforts 
with  other  agencies  or  organizations. 
Identify  these  agencies  or  organizations 
and  explain  how  their  participation  will 
enhance  the  project.  Letters  from  these 
agencies  and  organizations  discussing 
the  specifics  of  their  commitment  must 
be  included  in  the  application. 

Authorship — The  authors  of  the 
application  must  be  clearly  identified 
together  with  their  current  relationship 
to  the  applicant  organization  and  any 
future  project  role  they  may  have  if  the 
project  is  funded. 

Applicants  should  note  that  non- 
responsiveness  to  the  section 
"Minimum  Requirements  for  Project 
Design"  will  result  in  a  low  evaluation 
score  by  the  panel  of  expert  reviewers 
(Priority  area  FV03-95  is  excepted  from 
this  requirement).  Applicants  must 
clearly  identify  the  specific  priority  area 
under  which  they  wish  to  have  their 
applications  considered,  and  tailor  their 
applications  accordingly.  Previous 
experience  has  shown  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
priority  area  description  is  less  likely  to 
score  as  well  as  one  which  is  more 
clearly  focused  on  and  directly 
responsive  to  the  concerns  of  that 
specific  priority  area. 

D.  Available  Funds 

OCS  intends  to  award  grants  resulting 
from  this  announcement  during  the 
fourth  quarter  of  FY  1995.  The  size  of 
the  actual  awards  will  vary.  Each 
priority  area  description  includes 
information  on  the  maximum  Federal 
share  of  the  project  costs  and  the 
anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  or  17 
months)  into  which  a  muhi-year  period 


of  assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 
The  term  "project  period"  refers  to  the 
total  time  a  project  is  approved  for 
support,  including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so. 

E.  Grantee  Share  of  Project  Costs 

Federal  fund  will  be  provided  to 
cover  up  to  75%  of  the  total  allowable 
project  costs.  Therefore,  the  non-Federal 
share  must  amount  to  at  least  25%  of 
the  total  (Federal  plus  non-Federal) 
project  cost.  This  means  that,  for  every 
$3  in  Federal  funds  received,  up  to  the 
maximum  amount  allowable  under  each 
priority  area,  applicants  must  contribute 
at  least  $1. 

For  example,  the  cost  breakout  for  a 
project  with  a  total  cost  of  $56,666  to 
implement  would  be: 


Federal 
request 

Non-Federal 
share 

Total  cost 

SSO.OOO 
75% 

516,666 
25% 

566,666 
100% 

Part  IV — Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  as  part 
of  this  publication  along  with  a 
checklist  for  assembling  an  application 
package.  Please  copy  and  use  these 
forms  in  submitting  an  application. 

Potential  apjjlicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  II. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372,  (E.O.) 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  E.O.,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except 
Alabama,  Alaska,  Colorado, 
Connecticut.  Hawaii,  Idaho,  Kansas. 


Louisiana,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia, 
Washington,  American  Samoa  and 
Palau,  have  elected  to  participate  in  the 
E.O.  process  and  have  established  a 
Single  Point  of  Contact  (SPOCs). 
Applicants  from  these  nineteen 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessarj- 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  OCS  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOC  are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally. 
SPOCs  are  requested  to  differentiate 
clearly  between  more  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  (OCS-95-11)  370 
L'Enfant  Promenade,  SW.  6th  Floor. 
Washington.  DC  20447. 

A  list  of  the  Single  Point  of  Contact 
for  each  State  and  Territory*  is  included 
at  the  end  of  this  announcement. 

B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program 
announcement  is  found  at  the  beginning 
of  this  program  announcement  under 
DATES.  Applications  shall  be  considered 
as  meeting  the  announced  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  (OCS-95-11)  370 
L'Enfant  Promenade.  SW.  6th  Floor, 
Washington,  DC.  20447,  or 
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2.  Sent  on  or  before  the  deadline  date 
and  received  by  OCS  in  time  for  the 
independent  review  under  DHHSGAM 
Chapter  1  62   A pplitunts  are  cautioned 
to  request  a  lej^iWy  dated  U.S.  Postal 
S€rvi<;e  postmark  or  to  obtain  a  lejphiy 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  arxeptable  proof 
of  timely  mailing;. 

3.  Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.ra..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
AdmiUibr'ntion  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station. 
901  D.  Street.  SW..  Washington,  DC 
20447. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  .stated  above 
under  "Deadlines"  are  considered  late  . 
applications.  The  OCS  shall  notify  each 
late  applicant  that  its  application  will 
not  be  con.<ddered  in  the  current 
competition. 

Extension  of  deadlines  The  ACF 
reserves  the  right  to  extend  the  deadline 
for  all  applicants  due  to  acts  of  God, 
su<:h  as  floods,  hurricanes  or 
earthquakes;  if  there  is  widespread 
disruption  of  the  mail;  if  OCS 
determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  Government. 
However,  if  OCS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

C.  Instructions  for  Prrpnring  thf 
Application  and  ComplHiitg 
Application  Forms 

The  SF  424.  SF  424A  SF  424A.  Page 
2  and  certifications  have  been  reprinted 
for  your  convenience  in  preparing  the 
application.  You  should  reproduce 
single-sided  copies  of  these  ibmis  from 
the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Plea.se  do  not  use  forms 
directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page. 

In  order  to  8.ssist  applicants  in 
correctly  completing  the  SF  424  and  SF 
424A,  instructions  for  these  forms  have 
been  included  at  the  end  of  Part  IV  of 
this  announcement. 

Where  specific  information  is  not 
required  under  this  program.  NA  (not 
applicable)  has  been  preprinted  on  the 
form. 

Please  pwpare  your  application  in 
accordance  with  the  following 
instructions: 


/.  SF  424  Pqge  1.  Applicatioa  Cover 
Sheet 

Plea.se  read  the  following  instructions 
before  coraplating  the  application  cover 
sheet.  An  explanation  of  each  item  Ls 
included.  Complete  oniy  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
applicatioa  should  be  submitted  under 
only  one  priority  area. 

Item  1.  "Type  of  Submission"— 
Preprinted  on  th«  form. 

Item  2.  "Date  Submitted"  and 
"Applicaat  klentilier  ' — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "El^te  Rm^ived  By  State '— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — ^Leava  blank. 

Item  5.  "Applicant  Information" 
"Legal  Name" — Enter  the  legal  name  of 
appjicani  organiEation.  For  appiicatiuos 
developed  jointly,  enter  tbe  name  of  the 
lead  organization  only.  There  must  be  a 
single  applicarrt  for  each  application. 

"Organizational  Unit"— Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  vdiich  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  sin<£  this  is  the 
address  to  which  ail  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including  " 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  induding,  if  known, 
the  Central  Registry  System  sufRx. 

Item  7.  "Type  of  Application"— Self- 
Explanatory. 

hem  8.  "Type  of  Application" — 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

Item  JO.  "Catak^  of  Federal  Domestic 
Assistance  Number  and  Title" — Enter 


the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title,  as  indicated  in 
the  relevant  priority  area  description. 

Item  II.  "Descriptive  Title  of 
A()plicant's  Project" — Enter  the  project 
title.  The  title  u  generally  short  and  is 
descriptive  of  the  profect,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmental  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  stich  as 
State,  county,  or  city.  If  en  entire  unit 
is  affected,  hst  it  rather  than  subunits. 
hem  13.  "Proposed  Project  ' — Enter 
the  desired  start  date  for  the  pro^  and 
projected  completion  date. 

Item  J4.  "Congressional  District  of 
Applicant/Project "— Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congre5;.sional 
distriuis)  where  the  project  will  be 
located.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  "00." 

Items  15.  "Estimated  Funding 
Levels"— In  completing  15a  thttMigh  15f. 
the  dollar  amounts  entered  should 
reflect,  for  a  1 7  month  or  less  project 
period,  the  total  amount  requested. 

Iteai  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  pjaragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  tbe  priority  area 
description. 

Items  15b-e.  Enter  the  amountls)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-%  are  considered  cost- 
sharingor  "matching  funds."  Tbe  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  III.  Sections  E 
and  F,  and  the  specific  priority  area 
desmption. 

Item  15/.  Enter  the  estimated  amount 
of  income,  if  any.  expected  to  be 
generated  from  the  proposed  p>roject.  Do 
not  add  to  or  subtract  this  amount  from 
the  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  income  in 
the  Project  Narrative  Statement. 

Item  J.5q.  Enter  the  sum  of  items  1.5a- 
15e. 

Item  16a.  "is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provideid  at  Ihe 
end  of  Part  IV.  The  review  of  the 
application  is  at  the  discretion  of  the 
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SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 
any  proposed  funding  until  September 
30. 1995. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O  12372  or  if  the  program  has  not 
been  selected  bv  the  State  for  review. 

fepm  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  ms  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  16.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
applicatioa/pteappltcation  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  tbe  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  €X)py  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  IBa-c.  'Typed  Name  of 
Authorized  Representative.  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  'Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

/(em  78e.  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

S^tions  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  17  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5.  enter  total  Federal 


costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B— Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Fed«al  funding  for  the 
proposed  project,  covers  the  total 
project  peritKi  of  17  months  or  less.  It 
should  relate  to  item  15g.  total  funding, 
on  the  SF  424.  Under  column  (5),  enter 
the  total  requirements  for  fonds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  inidicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
informatioa  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line6h.  "Other." 

Justification:  Identify  the  project 
director,  if  known.  Specify  by  title  or 
name  the  percentage  of  time  allocated  to 
the  project,  the  individual  annual 
salaries,  and  the  cost  to  the  project  (both 
Federal  and  non-Federal)  of  the 
organization's  staff  who  will  be  working 
on  the  project. 

Fnnge  Benefits — Line  66.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  biefik-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  FICA.  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h.  "Other." 

Justification:  Include  the  name(s)  of 
traveier(s).  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project  For  State  and  local 
governments,  including  foderally 
recognized  Indian  Tribes,  "equipment" 
is  nonexpendable  tangible  personal 
property  having  a  useful  life  of  more 
than  two  years  and  an  acquisition  cost 
of  $5,000  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 


is  $500  or  more  per  unit  The  higher 
threshold  for  State  and  local 
governments  became  effective  October 
1,  1988,  throu^  tbe  implementation  of 
45  CFR  part  92,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments.** 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  tbe  equipment  or  a 
reasonable  facsimile  available  to  the         * 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplied — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d.. 

Justification: Specify  general 
categories  of  supplies  and  their  costs. 

Contractual— Une  6f.  Enter  tbe  total 
costs  of  all  contracts,  including 
procurement  contracts  (except  tiiose 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc)  and  contracts 
with  secondary  recipient  organizations. 
Also  include  an y  OMitracts  with 
organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  iodividiub  oa  this  line. 

justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B.  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  tx>tal  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6t  Provide  backup 
documentation  identifyuig  the  name  of 
contractor,  purpose  of  contract,  arxl 
major  cost  elements. 

Construction — Une  6g.  Not 
applicable.  New  ooastnaction  is  not 
allowable. 

Other— Line  6h.  Enter  tbe  total  of  ail 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  twt  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (ail  travel  which  does  not 
require  per  diem  is  ooostdered  focal 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use: 
training  costs,  including  tuition  and 
stipends:  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
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staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6;.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  deHned  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  DHHS.  Applicants  subject  to  the 


limitation  on  the  Federal  reimbursement 
of  indirect  costs  for  training  grants 
.should  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement.  * 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
In-kind  contributions  are  deTmed  in  title 
45  of  the  Code  of  Federal  Regulations, 
§  74.2,  as  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies,  and 
other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program. 

/ti sfj//caf;on.  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  Not  applicable. 

Total — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges— Line  2 J.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 


3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  and  the  title  of  the  project 
as  shown  in  item  11  of  the  SF  424.  The 
summary  description  should  not  exceed 
300  words.  These  300  words  become 
part  of  the  computer  database  on  each 
project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  application.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  II.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Objectives  and  Need  for  the 
Project: 

(b)  Results  and  Benefits  Expected: 

(c)  Approach;  and 
(A)  Level  of  Effort. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Fart  III, 
Evaluation  Criteria. 

The  narrative  should  be  tyj>ed  double- 
spaced  on  a  single-side  of  an  8'/^"  x  ii" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  the  Project"  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 


The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  8  V;^ 
X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  application  as  these 
pose  photocopy  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities;  and  (3)  Certification 
Regarding  Environmental  Tobacco 
Smoke.  These  certifications  are  self- 
explanatory.  Copies  of  these  assurances/ 
certifications  are  reprinted  at  the  end  of 
this  announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and  » 

Debarment  and  Other  Responsibilities, 
and  Environmental  Tobacco  Smoke 
certifications. 


D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 

One  original,  signed  and  dated 

application,  plus  two  copies. 
Applications  for  different  priority  areas 
are  packaged  separately; 

Application  is  from  an 

organization  which  is  eligible  under  the 
eligibility  requirements  defined  in  the 
priority  area  description  (screening 
requirement); 

Application  length  does  not 

exceed  60  pages,  unless  otherwise 
specified  in  the  priority  area 
description. 

A  complete  application 

consists  of  the  following  items  in  this 
order: 

Application  for  Federal 

Assistance  (SF  424,  REV  4-88); 

A  completed  SPOC 

certification  with  the  date  of  SPOC 
contact  entered  in  line  16,  page  1  of  the 
SF  424  if  applicable. 

Budget  Information — Non- 
Construction  Programs  (SF  424A.  REV 
4-88); 

Budget  justification  for  Section 

B — Budget  Categories; 

Table  of  Contents; 

J Letter  from  the  Internal 

Revenue  Service  to  prove  non-profit 
status,  if  necessary; 

Copy  of  the  applicant's 

approved  indirect  cost  rate  agreement,  if 
appropriate; 

Project  summar>'  description 

and  listing  of  key  words; 

Program  Narrative  Statement 

(See  Part  III,  Section  C); 

Organizational  capability 

statement,  including  an  organization 
chart; 

Any  appendices/  attachments: 

Assurances — Non- 
Construction  Programs  (Standard  Form 
424B,  REV  4-88); 

Certification  Regarding 

Lobbying;  and 

Certification  of  Protection  of 

Human  Subjects,  if  necessary. 

£.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 


facilitate  haodlin^.  please  do  not  use 
covers,  binders  or  UiK.  Do  not  iDclude 
extraneous  aaatetials  as  attachments. 
such  as  agency  promotioa  brochures, 
slides,  tapes,  fijjn  dips,  minutes  of 
meetings,  survey  instruments  or  articles 
inoorporatioa.  Applicant  sfaooid  include 
a  self-addressed,  stamped 
acknowledgnseot  card.  All  applicants 
will  be  notified  airtomatically  about  the 
receipt  of  tiieir  applicatioa.  If 
acknowledgement  of  receipt  of  voxir 
application  is  not  receired  uithin  eif^t 
weeks  after  the  deadiixte  date,  please 
notify  ACF  by  telephone  at  (202|  401- 
5529. 

F.  Post-Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  sheeted  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  praiect  funds  wiin>e  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Awanl 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  the  total 
project  period  for  which  support  is 
contemplated,  and  the  total  required 
financial  grantee  participation. 

General  Conditions  and  Sp)ecial 
Conditions  (where  the  latter  are 
warranted)  which  will  be  applicable  to 
grants,  grantees  will  be  subject  to  the 
provisions  of  45  CFR  part  74  or  92. 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF  269)  throughout  the  project  period, 
as  well  as  a  final  progress  and  financial 
report  within  90  days  of  the  termination 
of  the  project. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  (non- 
governmental), 92  (governmental),  OMB 
Circular  A-133  and  OMB  Circular  A- 
128.  If  an  applicant  does  not  request 
indirect  costs,  it  should  anticipate  in  its 
budget  request  the  cost  of  having  an 
audit  performed  at  the  end  of  the  grant 
period. 

Section  319  of  Pub.  L.  101-121. 
signed  into  law  on  October  23. 1989, 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans.  It 
provides  exemptions  for  Indian  tribes 
and  tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtier 
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contractors  and/or  grantees)  are 
prohibited  firom  using  Federal  funds, 
other  than  profits  ht)m  a  Federal 
contract,  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists;  (2)  to  disclose  the  name, 
address,  payment  details,  and  purposes 
of  any  agreements  with  lobbyists  whom 
recipients  or  their  subtier  contractors  or 
subgrantees  will  pay  with  profits  or 
nonappropriated  fuinds  on  or  after 
December  22. 1989  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  noncompliance. 

Dated:  March  28, 1995. 
Donald  Sykes, 

Director,  Office  of  Community  Senices. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMt  Approval  No.  t9a»40«3 


1     TY»€  or  syBMiSSiOH 
Aoo"c«r>on 

□  Construction 

□  Kton-Conrfuction 


□  Construciior 

□  NonConittuclion 


t  OATC  SUMirTTEO 


1.  OATC  MCCEIVEO  av  ST«TC 


4  OATC  MCCIVCO  SV  FEOCRAl.  AOENCV 


AotHcanl  IO»ntit*t 


St*(*  Apoicttian  W«nli<«r 


Paderal  td«ntitw< 


t  tp^ucAta  mrontAJWH 


Lag«i  Nam* 


AdOfvss  (gilt  ory  county,  ifar*  and  zip  codml 


t  CM^ovEN  iocMTincATy>N  Nuttaca  ieini 


t.   TVM  0»  k»»t.tCATX)l«- 

□   Naw  □   Continuation         □   Ravisioo 

It  Ravi»«)n  anla"  aocooriata  laltef(Ji  m  bwlasi    LJ         [_J 

A  Incvaae  Aoa'd  8  Oaceaac  A«ard  C  incraua  Duration 

0  OacraaM  Duration     Qtnw  (tp^cify) 


l«    CA1ALOQ  Of  FFOCRAL  OOMEmc 
<kS&l$TANCE  NUMaCH. 


TTTLE 


12  AMCAS  AFFECTED  at  aaojCCT  fci'aj  coi/ntiasiiaiai  •ic  i 


II  aoo*osco  mtojECT 


Start  Data 


Ending  Data 


Oroaniraiional  Umi 


Nanta  and  taiaphona  numbti  of  tna  par«n  to  tM  contactad  on  manars  invotving 
ttiis  aop*'caiion   (givt  ar»a  coti*) 


r    TV9t  Of  AP^ICAWT  itril9r  appropntu  '•It*'  m  bO'l  Q 

A    Staia  H  inoaoandeni  Scnooi  Oist 

8     Counry  I     Staia  Controaad  Instiluton  of  Htottar  Laanvng 

C    MunicitJai  J    Privaia  Ovvarmy 

O    Townshio  K    tnOian  Triba 

E    mtarstsia  L    mdrvKluai 

f    intarrnuncipa)  M  Profit  OrQani/aiion 

G  Spacial  Oisiiici  •J  0"»r  (Soacifyl     


t.   M«MC  or  fCOEMAL  AOENCV 


1 1     OESCAirnVE  ITTLE  of  AP»I.ICANrs  M)OJCCT 


14    COWGBESSIOWAL  OlSTIWCrS  Of 


a  Apcxicani 


b  Proiaci 


IS.  ESTtHATED  f  UNOIMO 


*    Fader  al 


0    Apoiicani 


d  Local 


e  Oinar 


I    P'ograiTt  tncor'^a 


a    TOTAL 


00 


00 


00 


00 


00 


00 


It   IS  A»»t.lCAriOM  SUajECT  TO  MEVIEW  ev  STATE  EXECUTIVE  OMOCM  1111   MOCESS'* 

a        rES   TMiS  P«£APPUCATK>*APPl.lCAT)ON  WAS  MADE  AVAHJXBLE  TO  rwe 
STATE  EXECUTIVE  OflDEB  12372  PBOCESS  POO  «EV1EW  ON 


DATE 


D        MO     □    PROG«AM  IS  NOT  COVEBED  B'' E  O   '2372 

□    OP  PWOGRAM  MAS  NOT  8EEN  SELECTED  BV  STATE  FOn  SEViEW 


I  r   >$  rMF  APPitCJun  OElimooent  om  ANr  f eoehal  OEtr? 
□   ras        H  "Yes  '  attacn  »n  expunaiion 


D   '*' 


li    TO  THE  aeSt  Of  MY  KNOWLEOGE  *»«0  aELIEf   ALL  OAT*  W  TMIS  A»»LICATK)«t»«tA»»LIC*TK>H  AHE  T»UC  A»»0  CO««£CT  THE  OOCOtlEHT  HAS  aEEM  OOL* 
AUTHOO'.ZEO  BY  THE  OOYttHIHC  aOOV  0«  THg  «»»t.lCAirr  AHO  THE  A»»1.IC»HT  WILL  CO««»LY  WITH  THE  ATTACHED  ASSO«ANCES  tf  THE  ASSTSTAMCC  r*  «WA»OC0 


a   Typed  N»rne  o'  Autiorifed  Oet'«*'':*live 


b  Title 


d  S-g-atj't  ''  «.'ior.-BO  s^o'esentanva 


Pre,.ou$  Eoiiiors  Not  Osaoie 


c   Teieonone.numoe< 


e  Oaie  Si9"«d 


Authorized  (or  Local  Reproduction 


StamtePd  Form  424  (REV  4.«8l 
Prasonbed  by  OMB  Circutar  A-102 


BH.L1NO  COOE  41»4-«1-<: 
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Instmctions  for  the  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  faceshe«t  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  A  applicants 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  (xintinue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 
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8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided. 
—■"New"  means  a  new  assistance  award. 

— "Continuafiou  "  means  an  extension  for  an 
additional  fundingA>udget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  L'se  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplicationa,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  Slate,  counties,  cities). 

13.  S«!lf-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  Disuictfs)  affected  by  the 
program  or  project. 

1 5.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances. 
loans  and  taxes. 

18.  To  be  signed  by  the  autliurized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BH.UNG  COOC  4t84-<)1-M 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  fund  fixjm  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  f>eriod  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  fjertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  Through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
supiKirt  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 


need  for  the  up>coming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts 
in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f^.  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  ail  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (0  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Stection  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (0,  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  15-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capabilify 
(including  funds  sufficient  to  jiay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  p)apers. 
or  documents  related  to  the  award:  and  will 
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establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  8§  472ft- 
4763)  related  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  $$6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  OfTice  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
RehabiliUtion  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
$$  523  and  527  of  the  Public  Health  Service 
Actofl912(42U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  [>atient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  afready  complied, 
with  the  requirements  of  Titles  I!  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(PL.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  profwrty  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  use.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
8§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C,  §  276c  and  18  U.S.C.  §§  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  use.  SS  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990:  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developied  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §S  1451  et  seq.):  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  S  7401  et  seq.);  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  S§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  a; 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-1  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544.  as 
amended.  7  U.S.C.  2131  et  seq.)  ()ertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  p>erformed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  authorized  certifying  official 

fitie 

Applicant  organization 


Date  submitted 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 

By  signing  and/or  submitting  ttiis  application  or  grant  agreement,  the  grantee  is  providing  ttte  certification 
set  out  below: 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Worlcplace  Act  of  1988, 45  CFR  Part  76,  Suhpan 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  mauttain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowuigly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Dnig^ree  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmeotwidc  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  appbcation,  the  grantee  must  keep  the  identity  of  the  workpiacc(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
tuder  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  Slate 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  changc(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  partiaxiar,  to  the  following  definitions  from  these 
rules: 

'Controlled  subsUncc*  means  a  controllefl  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction"  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  Sute  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

"Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including  (!) 
All  'direct  charge'  employees;  (ii)  all  "indirea  charge"  employees  unless  their  impao  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requiremeni;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontraaors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  EstabUshuig  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(l)The  dangers  of  driig  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace,  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifymg  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

( 1 )  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  crimmaJ  drug  statute  occurring  m  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  cooviction.  Employers  of  convjaed  employees  must  provide  notice, 
indudmg  position  title,  to  every  grant  officer  or  other  desipee  on  whose  grant  aaivity  the  conviaed  emplovee  was  working. 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affeaed  grant; 
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(0  Taking  one  of  the  following  *ction&,  withia  30  ulendar  days  of  receiving  notice  under  tubparagrapb  (d)(2).  with 
resped  to  any  employee  who  is  %o  conviaed: 

(1)  Taking  appropriate  personnel  actiod  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or.  (2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rebabibtation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  htalih,  Law 
enforcement,  or  other  appropriate  agency, 

(f)  Making  a  good  faith  eflon  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b),  (c),  (d),  (e)  and  (0- 

p>«  grantM  may  Insert  In  tht  tpact  providad  b«low  tht  BNa(«)  for  tht  pcrlormartct  of  worli  done  In 
a>nn«ction  with  tht  specific  grant  (use  ettechments.  If  needed): 


Place  of  PeKonnancc  (Street  address.  City,  County,  Sute,  ZIP  Code). 


Check if  then  art  workplaces  on  file  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-^^^DE  AND  STATE  AGENCY-^IDE  certifications,  and  for  notification  of  cnminaJ  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  cenual  receipt  f>oint  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  2O0 
Independence  Avenue,  S.W.,  Washington,  D.C.  20201. 


DCMO  F*m#2    KctIm^  May  IMO 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  profiosal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  firom  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
govenmiental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  pieriod 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 


disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction"  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  6f 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  coofierative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  {wid  or  will  be 
paid  to  any  pierson  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Forra-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 


contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SlO.OOO  and  not  more  than  S100,0(X)  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SlO.OtX)  and  not  more 
than  Si  00,000  for  each  such  failure. 

Signature 

fitie 

Organization 

Date 

BILUNQ  COOE  4184-01-M 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Comptete  this  loon  to  disclose  lobbyms  activities  pursuant  to  31  U.SC   1352 
(Se«  reverse  for  public  burden  disclosure  ) 


0>4»K>04» 


1.     Type  o4  Federal  Action 

□   J.  contract 
b.  grant 

c.  cooperatix^  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     SUlus  d  Federal  Action: 
I      I   a.  bid'offer/application 
*— '   b   initial  award 
c.  post-award 


S.      Report  Tjrpe: 

□  a    initial  filing 
b   rrvaterial  change 

For  Material  Change  Only: 

year  quarter 

date  o<  last  report  


4.     Name  and  AddrcM  of  Reporting  Entity: 

D     Prime 


Q     Subawardee 

Tier ,  if  known: 


Congressional  Distrkt  if  known 


(.     Federal  Department/ Agency: 


8.     Federal  Action  Number,  if  known: 


5.      M  Reportirtg  Entity  in  No  4  is  Subawardee.  Enter  Name 
•nd  Address  oi  Prime: 


Congressional  Dtstrkt.  if  known- 


7.     Federal  Program  Name  Description: 


CFDA  Number,  if  applicable 


9.     Award  Amount  if  known: 
% 


10.   a.  Name  and  Address  o(  Lobbying  Entity 

{it  indmdual,  last  name,  fint  name.  Ml): 


b.  Individuals  Pertormine  Services  (including  addresi  if 

different  from  No.  Wai 
(last  nvne,  fnt  name.  Ml)-. 


tantch  Cofiiinutlien  ittt^lt)  jf-Ul-A.  H  n»t*ti*fY! 


11.   Amount  of  Payment  (cfieck  all  that  apply)'- 

$  D  actual         D  planned 


12.   Form  o(  Payment  (check  all  that  apply): 

D     a    cash 

D     b   in-kind,  specify    rvature  ^^^^_ 

value    


13.   Type  o^  Payment  (checic  all  that  apply): 


D 

retainer 

O 

or»e-time  lee 

D 

commission 

D 

contingent  fee 

O 

deferred 

D 

other  specify: 

14.   Brief  Description  of  Services  Performed  or  to  be  PeHormed  and  Dale<s)  of  Service,  including  officeHs),  empk>yee<s), 
or  Member<sl  contacted,  for  Payment  Indicated  in  Mem  11: 


«fnc»i  Continuifi<y»  St>9*l(s)  SHM-\  if  ntcmarr) 


15.  Continuation  Sheelfsl  SF-LLl-A  attached: 


D  Yes 


D  No 


14.      mtanvulMT   f«quvtt«4   tti«ouftt  ttm  Iwvn   it  ««««wnt«ri   toy   «l»    II    DSC 
wcno^  11SJ   Thn  4nciaiwfv  tt  tetttovmg  activttwt  «  «  flHl«««*l  fa^rvMnuian 


rt  «o 

II  US.C  IIS}  TKi  «*vnutnr  an*  k>  fa«anMl  lo  Mm  Cangwu  ■>«•,- 
■waulHi  wid  writ  to*  ^ad^m  lew  pub^K  anptoctjon  Any  pancri  who  tarit  lo 
Mt  l««*  t«qiiK«d  dtK-knuvv  ih«l(  to*  ii*n»n  to  *  cwil  pvmlry  •!  not  laa  tftir 
tw  000  and  mx  man  VKtr  tvm  000  tv  MCA  tudi  tariax* 


Signature: 


Print  Name: 
rule:  


Telephone  No- . 


Date: 


FcdenI  Use  Only. 


AMhonzad  lor  local  acpra^ttctton 
Sundvd  Form  •  Ui. 


BN.UNO  CODE  41«4-01-C 


Executive  Order  12372 — State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  8S012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Gleim  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Deyoivare 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Dep>artment,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  OfRce  of  Grants  Management  and 
Development,  717  14th  Street,  NW.,  Suite 
500,  Washington,  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affeirs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,.Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 


Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  «38,  Augusta,  Maine 
04333.  Telephone  (207)  289-3261 

Maryland 

Ms  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Miciii^an 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

M/ssjssjppj 

Ms  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truroan  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 

questions  to: 

Andrew  J.  Jaskolka,  State  Review  Process, 
Division  of  Community  Resources,  CN  814, 
Room  609,  Trenton,  New  Jersey  08625- 
0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 


North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance.  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-041 1 , 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melnjse  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and 
questions  to: 

Review  Coordinator,  Office  of  Strategic 
Planning    . 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  SUte  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  and 
Coordination,  Pavilion  Office  Building,  109 
State  Street,  Montpelier,  Vermont  05602, 
Telephone  (802)  828-3326 

IVest  Virginia 

Mr.  Fred  Cutlip.  Dii^ector,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Dejiartment  of 
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Administration.  101  South  Webster  Street. 
P.O.  Box  7864.  Madison.  Wisconsin  53707. 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  leffries.  State  Single  Point  of  Contact. 
Herschler  Building.  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307) 777-7574 

Guam 

Mr.  Michael  |.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  OfTice 
of  the  Governor,  P.O.  Box  2950,  Agana. 
Guam  96910.  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office.  Office  of  the  Governor, 
Saipan,  CM.  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro.  Chairman/ 
Director.  Puerto  Rico  Planning  Board. 


Minillas  Government  Center,  P.O.  Box 
41119.  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

lose  L  George.  Director.  Office  of 
Management  and  Budget,  «41  Norregade 
Emancipation  Garden  Station,  Second 
Floor.  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to: 

Linda  Clarke,  Telephone  (809)  774-0750 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 


either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inptatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imp>osition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  to  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
.subgrantees  shall  certify  accordingly. 

|FR  Doc.  95-6755  Filed  4-7-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  436 

(Docitat  No.  EE-RM-94-201] 

RIN  1904-AA62 

Federal  Energy  Management  and 
Planning  Programs;  Energy  Savings 
Performance  Contract  Procedures  and 
Methods 

AGENCY:  Department  of  Energy. 
action:  Final  Rule. 

summary:  The  Department  of  Energy 
gives  notice  of  final  rules  establishing  a 
five-year  pilot  program  of  energy 
savings  performance  contracts  designed 
to  accelerate  investment  in  cost  effective 
energy  conservation  measures  in 
existing  Federal  buildings  and  thereby 
save  taxpayer  dollars.  Such  contracts 
typically  provide  for  installation  of 
energy  conservation  measures  financed 
with  private  sector  funds  which  are 
repaid  out  of  the  resulting  energy  cost 
savings  over  time.  This  notice  covers  the 
following  topics  as  required  by  section 
801  of  the  National  Energy  Conservation 
Policy  Act  (42  U.S.C.  8287):  qualified 
contractor  lists;  procedures  and 
methods  to  select,  monitor,  and 
terminate  contracts;  and  substitute 
regulations  for  certain  provisions  in  the 
Federal  Acquisition  Regulation  which 
are  inconsistent  with  section  801  and 
which  can  be  varied  consistent  with 
their  authorizing  legislation. 
EFFECTIVE  DATE:  These  rules  become 
effective  May  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
G.  Stone.  EE-92.  Office  of  Federal 
Energy  Management  Programs,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-5772 
(regarding  the  regulations)  and  the 
FEMP  Help  Desk  (for  a  copy  of  the 
revised  model  solicitations)  (800)  566- 
2877. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Department  of  Energy 
(Department  or  DOE)  today  publishes  a 
notice  of  final  rulemaking  which  will 
inaugurate  a  Congressionally  mandated 
experiment  in  procurement  reform.  This 
experiment  involves  a  pilot  program  to 
test  for  five  years  the  concept  of 
accelerating  installation  of  energy 
conservation  measures  in  existing 
Federally  owned  buildings  through 
energy  saving  performance  contracts. 
This  type  of  contracting  calls  for  Federal 


agencies  to  contract  for  energy 
conservation  services  with  performance 
guarantees  and  pay  for  them  in  the 
future  from  the  resulting  cost  savings.  If 
successful,  this  program  will  boost  the 
level  of  energy  efficiency  investment 
significantly  beyond  what  can  be 
purchased  with  appropriated  funds.  It 
will  also  make  a  contribution  to 
achieving  ambitious  national  energy 
efficiency  goals  and  to  reducing 
greenhouse  gas  emissions. 

Today  DOE  is  also  releasing  revised 
versions  of  the  model  solicitations 
which  were  made  available  for  public 
comment.  These  solicitations  provide 
guidance  to  implementing  Federal 
agencies  on  conducting  procurement 
actions  consistent  with  the  rules  in  this 
notice.  DOE  will  use  these  model 
solicitations  in  training  workshops  for 
agency  procurement  professionals. 

On  March  10.  1994.  the  President 
issued  Executive  Order  12902.  Energy 
Efficiency  and  Water  Conservation  at 
Federal  Facilities  (59  FR  11463).  Section 
401  of  the  Executive  Order  requires 
agencies  to  utilize  energy  savings 
performance  contracts  to  meet  the  goals 
and  requirements  of  the  Act.  With  the 
issuance  of  today's  regulations  and  the 
model  solicitations.  Federal  agencies 
have  the  regulatory  Hexibility  to  comply 
with  the  President's  management 
directions.  What  is  necessary  now  is 
action  by  senior  agency  officials,  an 
appropriate  agency  priority  on 
employing  energy  savings  performance 
contracts,  development  and 
maintenance  of  a  trained  cadre  of 
dedicated  procurement  personnel,  and 
accountability  for  results. 

Background 

On  April  11, 1994.  (59  FR  17204)  DOE 
published  a  notice  of  proposed 
rulemaking  under  section  155  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486).  Section  155  revised  the 
legislatively  mandated  policies  with 
regard  to  energy  saving  performance 
contracts  originally  set  forth  in  sections 
801-804  of  National  Energy 
Conservation  Policy  Act  (Act).  Section 
801  specifically  authorizes  Federal 
agencies  to  enter  into  such  a  contract  for 
a  term  not  to  exceed  25  years.  It  also 
provides  that  such  a  contract  contain 
provisions  requiring  the  contractor  to 
"incur  costs  of  implementing  energy 
savings  measures,  including  at  least  the 
cost  (if  any)  incurred  in  making  energy 
audits,  acquiring  and  installing 
equipment,  and  training  personnel,  in 
exchange  for  a  share  of  any  energy 
savings  directly  resulting  from 
implementation  of  such  measures 
during  the  term  of  the  contract"  (42 
U.S.C.  8287(a)(1)).  L"  addition,  the  Aa 


specifically  authorizes  payment  of 
amounts  required  by  an  energy  savings 
performance  contract  "only  from  funds 
appropriated  or  otherwise  made 
available  to  the  agency  ...  for  the 
payment  of  energy  expenses  (and 
related  operation  and  maintenance 
expenses)"  (42  U.S.C.  8287a).  Periodic 
reporting  on  progress  by  Federal 
agencies  in  modifying  contract  practices 
and  in  achieving  energy  savings  under 
contracts  is  mandated  by  section  803  of 
the  Act  (42  U.S.C.  8287b).  Definitions 
pertinent  to  sections  801-803  are  set 
forth  in  section  804  of  the  Act  (42  U.S.C. 
8287c). 

Section  155  of  the  Energy  Policy  Act 
inserted  in  section  801  a  requirement  for 
DOE  to  issue  appropriate  rules 
containing:  (1)  Methods  and  procedures 
for  selecting,  monitoring,  and 
terminating  energy  savings  performance 
contracts:  and  (2)  "substitute 
regulations"  for  provisions  of  the 
Federal  Acquisition  Regulation  (FAR) 
which  are  inconsistent  with  the  intent 
of  section  801  as  amended  and  which 
may  be  revised  consistent  with 
generally  applicable  procurement 
statutes.  Energy  savings  performance 
contracts  are  designed  to  reduce  the  cost 
of  energy  in  Federal  buildings  without 
capital  investment  by  the  building 
owner.  Typically,  the  terms  of  such  a 
contract  provide  for  contractor 
purchase,  installation,  and  maintenance 
of  energy  conservation  measures  with  a 
guarantee  of  annual  energy  cost  savings 
in  consideration  for  a  share  of  such 
savings.  "Under  these  contracts,  the 
contractor  is  expected  to  bear  the  risk  of 
performance,  make  a  significant  initial 
capital  investment,  guarantee  significant 
energy  savings  to  the  government 
agency,  and  from  these  savings,  the 
agency,  in  effect,  makes  payment  to  the 
contractor."  H.R.  Conf.  Rep.  No.  102- 
1018,  102d  Cong..  2d  Sess.,  385, 
reprinted  in  1992,  U.S.  Code 
Congressional  and  Administrative  News 
2476. 

The  Act  requires  that  DOE  obtain  the 
concurrence  of  the  Federal  Acquisition 
Regulatory  Council  established  under 
section  25(a)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  421) 
in  the  issuance  of  the  final  rule.  The 
Federal  Acquisition  Regulatory  Council 
has  reviewed  this  notice  and  has  no 
objection  to  the  issuance  of  the  final 
rule. 

The  model  solicitations,  referred  to 
earlier  in  this  Supplementary 
Information,  provide  uniform  formats 
and  standardized  contract  provisions 
recommended  for  Federal  agency  use  in 
energy  savings  performance  contracts. 
The  model  or  generic  solicitations 
include  some  provisions  that  have  been 
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determined  necessary  to  accommodate 
the  unique  nature  of  energy 
conservation  services  which  often 
require  third-party  financing. 

II.  Discussion  of  Comments  and  Other 
Changes 

DOE  held  a  public  hearing  on  June  1, 
1994,  and  the  closing  date  for  receipt  of 
written  comments  was  June  10,  1994. 
Nineteen  interested  persons  filed 
written  comments  of  which  13 
presented  oral  comments  at  the  public 
hearing.  DOE  appreciated  all  comments 
and  suggestions  submitted  in  response 
to  the  proposed  rule.  DOE  was 
especially  appreciative  of  certain  of 
those  written  comments  that  addressed 
the  proposed  guidance  in  the  draft 
model  solicitations  in  addition  to  the 
proposed  regulations.  DOE  fully 
considered  all  of  the  suggestions  and 
arguments  made  in  the  comments  in 
revising  the  proposed  regulations  and 
the  draft  model  solicitations.  In  this 
Supplementary  Information  section, 
DOE  explains  significant  changes  from 
the  proposed  regulations.  Included  in 
the  explanation  are  responses  to  the 
major  policy  issues  distilled  from 
comments  directed  at  the  proposed 
regulations,  as  well  as  from  comments 
directed  at  the  draft  model  solicitations 
that  had  implications  for  the  proposed 
regulations. 

DOE  has  chosen  not  to  respond  to 
comments  that  request  actions  beyond 
its  legal  authority  to  issue  regulations. 
For  example,  there  is  no  need  to 
respond  to  policy  arguments  in 
comments  criticizing  DOE's  legal 
conclusions  rejecting  suggested 
substitute  provisions  for  the  Federal 
Acquisition  Regulation.  IX)E  hereby 
reaffirms  its  previously  expressed  views 
in  this  regard. 

DOE  has  sent  to  each  of  the 
commenters  a  copy  of  the  revised  model 
solicitations  and  will  be  scheduling  a 
public  meeting  at  which  time  there  can 
be  a  dialog  on  issues  that  relate  solely 
to  those  solicitations.  Interested  persons 
who  did  not  comment  on  the  proposed 
regulations  may  obtain  a  copy  of  the 
revised  model  solicitations  by  calling 
the  FEMP  Help  Desk  at  1-800-566- 
2877.  Any  such  person  may  attend  the 
public  meeting  which  will  be  noticed  in 
the  Federal  Register. 

A.  Section  436.30  Purpose  and  Scope 

As  proposed,  10  CFR  §  436.30(c) 
would  encourage  competition  in  utility 
incentive  programs  under  section  546(c) 
of  the  Act.  42  U.S.C  8256(c).  A 
commenter  recommended  that  language 
be  added  to  proposed  §  436.30(b)  which 
would  prohibit  agencies  from 
participating  in  utility  incentive 


programs  when  the  services  could  be 
provided  by  energy  service  contractors 
through  energy  savings  performance 
contracts.  Another  commenter  seeking 
to  maximize  competition  suggested  that 
the  language  in  §  436.30(c)  be  revised  to 
"require"  instead  of  encourage  utilities 
to  select  their  contractors  in  a 
competitive  manner.  DOE  did  not 
accept  either  of  these  suggestions 
because  it  does  not  have  the  authority 
to  regulate  agency  activities  or 
contractual  agreements  with  regard  to 
utility  incentive  programs  as  authorized 
under  section  546  of  the  Act. 

DOE  has  added  a  paragraph  (d) 
containing  language  to  ensure  that  the 
rules  published  today  are  broadly 
construed  when  the  regulatory  language 
is  not  restrictive.  Permissive  language  in 
the  regulations  ("may"  rather  than 
"shall")  ordinarily  should  not  be  read  to 
limit  agency  discretion.  For  example, 
the  express  authority  to  accept 
unsolicited  proposals  if  certain 
conditions  are  satisfied  does  not 
preclude  agencies  from  rejecting  such  a 
proposal  because  it  prefers  competitive 
solicitations  or  concludes  that  the 
proposal  is  too  narrowly  focused  on  one 
or  two  energy  conservation  measures. 

B.  Section  436.31  Definitions 

Energy  Audit 

Regarding  the  definition  of  "energy 
audit,"  commenters  generally  agreed 
with  the  Department's  position  that 
specific  energy  audit  requirements 
should  not  be  prescribed  in  mandatory 
regulations.  Apart  from  regulatory 
provisions  requiring  there  to  be  energy 
audits  at  certain  times,  the  specifics 
with  regard  to  energy  audits  appear  in 
the  revised  model  solicitations. 

Numerous  comments  on  the  model 
solicitations  were  received  relating  to 
the  applicability,  rigor,  and  timing  of 
energy  audits  which  may  be  conducted 
by  a  Federal  agency  or  an  energy  service 
company,  before  or  during  a  contract. 
Detailed  responses  to  these  comments 
appear  later  in  this  Supplementary 
Information  section  in  the  discussion  of 
comments  with  regard  to  §  436.33. 
However,  at  this  point,  DOE  notes  that, 
in  order  to  promote  clarity,  the 
definition  of  "energy  audit"  has  been 
limited  to  "annual  energy  audits"  that 
take  place  during  the  course  of  a 
contract  to  verify  savings  and  to 
determine  whether  to  adjust  the  energy 
baseline  for  changes  in  conditions 
beyond  the  contractor's  control.  This 
limitation  is  consistent  with  the 
statutory  text  which  uses  the  term 
"energy  audit"  only  in  connection  with 
post  award,  annual  energy  audits.  DOE 
has  also  added  definitions  for  two  new 


terms:  "preliminary  energy  survey"  and 
"detailed  energy  survey."  These  two 
terms  refer  to  audit-type  procedures 
which  may  precede  contractor  selection 
and  contract  award,  respectively. 

Energy  Conservation  Measures 

One  commenter  recommended  that 
the  definition  of  "energy  conservation 
measures"  include  language  which 
addresses  "other  environmental 
improvements"  to  encompass 
technological  breakthroughs.  DOE  did 
not  incorporate  this  comment  into  the 
rule  because  DOE  has  no  authority 
under  42  U.S.C.  8287c  to  include  the 
additional  language. 

Energy  Cost  Savings  and  Energy  Savings 

One  commenter  suggested  that  the 
statutory  definition  of  "energy  savings" 
in  section  804  of  the  Act  be  included  in 
the  rule  instead  of  the  proposed  "Energy 
Cost  Savings"  definition.  Further,  the 
commenter  suggested  that  the  proposed 
definition  of  the  term  "Energy  Savings" 
be  changed  to  "Energy  Unit  Savings." 

DOE  has  accepted  tne  latter 
suggestion  because  it  implies  in  plain 
English  that  the  measure  of  savings  is  in 
physical  units.  However,  DOE  has 
decided  to  retain  "energy  cost  savings" 
as  the  defined  term  for  savings 
measured  in  dollars.  In  general,  DOE 
prefers  to  use  defined  terms  which  have 
definitions  close  to  normal  usage. 

Some  of  the  comments  indicated 
uncertainty  about  the  extent  to  which 
energy-related  operation  and 
maintenance  cost  savings  are  included 
in  the  definition  of  "energy  cost 
savings."  DOE  recognizes  that  the  law 
allows  a  contractor  to  be  paid  from 
savings  in  related  operation  and 
maintenance  costs,  if  the  contractor 
assumes  responsibility  for  operations  or 
maintenance  of  equipment  it  has 
retrofitted  or  replaced  and  which  is 
currently  covered  in  an  operation  and 
maintenance  service  contract. 

One  commenter  recommended  that 
DOE  consider  how  "soft  savings" 
should  be  defined  and  considered. 
Examples  of  soft  savings  are  increased 
worker  productivity  and  extended 
equipment  life.  DOE  has  decided  not  to 
address  soft  savings  in  the  final  rule 
because  it  is  too  subjective  and  difficult 
to  measure  accurately. 

Energy  Savings  Performance  Contracts 

A  commenter  asked  DOE  to  clarify 
whether  the  procedures  in  the  rule  for 
energy  savings  performance  contracts 
apply  to  water  conservation  projects. 
DOE  did  not  include  water  conservation 
in  the  definition  for  "energy  savings 
performance  contracts"  in  the  rule 
because  water  conservation  was  not 
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included  in  the  definition  in  42  U.S.C. 
8287c. 

C.  Section  436.32  Qualified  Contractor 
List 

Paragraph  (a)  of  436.32  provides  for 
annual  notices  in  the  Commerce 
Business  Daily  inviting  submission  of 
new  statements  of  qualification  and 
requiring  submission  by  listed  firms  of 
updates  to  their  statements  as 
appropriate.  This  provision  differs  from 
the  proposed  rule  only  to  the  extent  that 
the  wording  has  been  altered  to  make 
clear  that  submission  of  updated 
information  is  required. 

One  of  the  commenters  on  proposed 
§436.32(a]  argued  that  an  annual  update 
of  the  qualified  list  may  unnecessarily 
restrict  competition.  Furthermore,  the 
commenter  argued  that  the  usefulness  of 
any  such  list  may  be  limited  by  the  age 
of  the  information  provided  by 
contractors.  This  commenter 
recommended  that  the  list  should  be 
open  continuously  to  add  qualified 
contractors.  Although  an  annual  notice 
will  be  published,  DOE  will  allow 
potential  contractors  that  are  not  on  a 
qualified  list  to  submit  a  statement  of 
qualifications  at  any  tin)e.  DOE  agrees 
that  this  will  assist  in  increasing 
competition  among  firms. 

The  proposed  rule  provided  for 
updating  statements  of  qualifications, 
but  did  not  make  explicit  that  a  firm' 
could  be  delisted  for  failure  to  respond 
or  because  new  information  warranted 
disqualification.  Paragraph  (c)  of 
§  436.32  remedies  that  omission. 

The  preamble  to  the  proposed  rule  set 
forth  two  questionnaires  which  would 
be  used  to  establish  the  qualified  list  of 
firms  as  provided  under  paragraph  (a)  of 
§436.32.  In  response  to  DOE's  request 
for  public  comments  on  the  adequacy  of 
the  questionnaires,  a  number  of  firms 
submitted  comments.  The  most 
significant  of  these  are  addressed  below. 
These  questionnaires  have  been  revised 
based  on  public  comments  as  discussed 
below.  A  copy  of  them  is  set  forth  after 
a  discussion  of  public  comments. 

DOE  agrees  with  commenters  that  it 
would  be  difficult  for  firms  to  identify 
all  associates  and  subcontractors 
without  the  knowledge  of  specific 
projects  and  its  location.  The 
questionnaire  was  revised  by  deleting 
the  requirement  for  the  identification  of 
subcontractors. 

A  commenter  recommended  that  the 
table  under  "EXPERIENCE,"  seeking  a 
five  year  summary  of  contract  values  for 
energy-related  services,  be  clarified.  It 
was  noted  that  the  total  project  cost  had 
little  bearing  on  technical  ability  or 
project  management  expertise.  Based  on 
this  comment,  the  table  was  deleted. 


and  a  question  was  added  to  "Financial 
Status"  requesting  the  largest  capital 
investment  for  an  energy  savings 
performance  contract  for  which  the  firm 
acquired  financing. 

Some  of  the  commenters  criticized  the 
request  for  all  legal  or  administrative 
proceedings  pending  or  concluded 
adversely  against  firms  within  the  last 
five  years  relating  to  procurement  or 
performance  of  construction  contracts. 
The  commenter  argued  that:  (1) 
Responding  to  the  request  would  be  too 
burdensome;  (2)  adverse  judgments  may 
not  have  an  impact  on  a  firm's  financial 
status:  and  (3)  the  information  would  be 
sought  and  reviewed  by  a  contracting 
officer  in  any  event  prior  to  award.  DOE 
has  accepted  these  comments  and  has 
deleted  the  request. 

A  commenter  was  concerned  about 
the  disclosure  of  proprietary 
information  provided  on  their 
statements  of  qualifications.  In  the 
Department's  view,  informatiort  in  a 
firm's  statement  of  qualifications  will  be 
subject  to  the  same  restrictions  on 
disclosure  of  proprietary  and  business 
sensitive  information  as  other  proposals 
and  documents  submitted  to  the  Federal 
government  by  private  firms.  The 
Department  does  not  believe  any 
additional  restrictions  are  necessary  or 
advisable. 

One  of  the  comments  suggested  that 
the  questionnaire  should  include 
questions  about  potential  performance 
guarantors,  and  argued  that  the  best 
interests  of  the  government  would  be 
served  if  the  qualified  list  did  not 
include  a  firm  that  would  rely  on  a 
legally  separate  guarantor  in  which  the 
firm  has  an  indirect  financial  interest. 
Contrary  to  this  comment,  DOE  has 
concluded  that  the  questionnaire  should 
not  include  questions  about  potential 
performance  guarantors  because  a  firm's 
decision  to  seek  insurance,  regardless  of 
source,  is  not  relevant  to  determining 
whether  a  firm  has  the  minimum 
qualifications  to  provide  energy  savings 
performance  services. 

Comments  received  on  the  experience 
criteria  were  divided.  Some  comments 
argued  that  new  firms  may  have 
difficulty  meeting  the  two  year 
experience  requirements,  even  if  they 
have  experienced  personnel,  and  that 
reputable  firms  would  have  difficulty 
qualifying  if  they  have  no  performance 
contracting  experience.  Another 
commenter  stated  that  two  successful 
contracts  with  two  clients  should  be 
sufficient  for  qualification.  To  broaden 
the  list  of  qualified  firms  and  increase 
competition,  paragraph  (b)(1)  of  §436.32 
has  been  revised  to  allow  contractors  to 
qualify  if  they  provide  two  contracts  for 
installation  of  energy  conservation 


measures,  regardless  of  whether  they  are 
energy  savings  performance  contracts, 
and  if  they  otherwise  have  appropriate 
project  exp)erience  showing  success  in 
using  energy  conservation  technologies. 

In  response  to  comments  that  the  draft 
experience  criteria  should  remain 
unchanged  because  firms  without  a 
proven  track  record  may  not  generate 
energy  savings,  DOE  observes  that  the 
qualified  list  is  an  initial  screening,  and 
agencies  will  independently  review  a 
firm's  qualifications  through  their 
source  selection  process  and  determine 
whether  or  not  a  firm  has  the  ability  to 
generate  savings. 

A  question  was  asked  by  one 
commenter  as  to  the  effect  a  decision  by 
DOE  with  respect  to  inclusion  on  the 
qualified  contractors  list  would  have  on 
a  contracting  officer's  obligation  to  refer 
nonresponsibility  determinations  to  the 
Small  Business  Administration  under 
FAR  19.602.  Section  801(b)(2)  of  the  Act 
authorizes  the  Department  to  establish  a 
list  of  qualified  contractors  and  requires 
agencies  to  use  this  list,  or  one 
developed  in  the  same  manner  by  the 
agency  itsfelf  Furthermore,  agencies  are 
authorized  by  the  Act  to  select  firms 
from  the  list  to  conduct  discussions 
concerning  a  particular  project.  While 
this  rule  establishes  certain  criteria  for 
inclusion  of  a  firm  on  the  list,  the 
contracting  officer  is  still  required  to 
make  a  responsibility  determination  on 
a  procurement-specific  basis.  A  decision 
that  a  particular  small  business  is  not 
"qualified"  and,  therefore,  not«ligible 
to  be  included  on  the  qualified 
contractors  list  is  not  a  determination  of 
non-responsibility  and  has  no  effect  on 
a  contracting  officer's  obligation  to  make 
responsibility  determinations. 

Under  paragraph  (b)(2)  of  proposed 
§  436.32,  a  firm  would  have  to  be  rated 
fair  or  better  by  its  project  clients  to 
meet  the  minimum  criteria.  Commenters 
argued  that  the  minimum  criteria  be 
raised  to  a  rating  above  "fair."  DOE 
decided  not  to  accept  this  comment. 
Instead  the  client  questionnaire  was 
revised  to  add  "recommend  contractor" 
to  the  rating  of  "fair"  to  make  it  clear 
that  even  though  there  was  room  for 
improved  quality  and  performance,  the 
client  would  still  give  the  firm  a 
positive  recommendation  because  the 
firm  met  the  project  objective.  With  this 
modification  of  the  questionnaire,  DOE 
believes  that  a  client  rating  of  fair  or 
better  is  sufficient  to  consider  a  firm  for 
the  qualified  list.  During  the  actual 
source  selection  process,  agencies  will 
independently  make  the  determination 
whether  a  firm  meets  the  minimum 
requirements  to  accomplish  a  specific 
project. 


Commenters  recommended  that 
paragraph  (b)(4)  of  proposed  §436.32  be 
changed  by  adding  a  statement  related 
to  the  financial  strength  of  the  firm  to 
provide  adequate  bonding.  This  was  not 
included  in  the  qualification  process 
because  agencies  will  address  a  firm's 
bonding  capabilities  prior  to  the  award 
of  a  specific  contract. 

A  commenter  recommended  that 
paragraph  (c)  of  proposed  §  436.32 
should  be  revised  to  allow  any  Federal 
agency  to  enter  into  sole  source 
contracts  with  firms  competitively 
selected  by  local  utilities.  This 
recommendation  was  not  incorporated 
in  the  final  rule  because  DOE  has  no 
authority  under  42  U.S.C.  §  8287  to 
implement  it. 

One  commenter  recommended  that 
firms  not  selected  for  inclusion  on  the 
qualified  contractors  list  be  given  an 
opportunity  to  comment  on  adverse 
information  short  of  filing  an  appeal  to 
the  General  Services  Administration 
Board  of  Contract  Appeals.  Section 
436.32(d)  of  the  rule  provides  firms 
found  not  to  be  qualified  the 
opportunity  for  a  debriefing  from  a  DOE 
official.  In  the  Department's  view,  this 
should  provide  an  efficient  informal 
method  for  advising  a  disappointed  firm 
of  the  basis  for  the  Department's 
decision.  Furthermore,  since  the  list 
will  be  updated  on  a  continual  basis 
rather  than  annually,  firms  will  be  able 
to  provide  corrected  or  supplemented 
statements  of  qualifications  for 
consideration  by  the  Department  at  any 
time. 

Following  are  questionnaires  the 
Department  plans  to  use  for  establishing 
the  qualified  list: 

1.  General  Information 

(a)  Name  and  address  of  firm: 

(b)  Telephone  No.: 
Fax  No.: 

(c)  Indicate  type  of  firm: 

Partnership 

Corporation 

Sole  proprietor 

Branch  Office  of 


Joint  Venture  (List  venture 


partners) 


.Other  (Explain) . 


(d)  This  submittal  applies  to: 
I     J  Parent  Company 
I     I  Subsidiary 
I     ]  Division 
I    J  Branch  Office 
I     1  Other 

List  the  names  of  any  of  the  above 
marked  entities  which  are  to  be 
considered  in  the  prequalification 


process,  and  describe  their  functions, 
responsibilities,  and  interrelationships. 

(e)  Names  and  titles  of  two  people 

authorized  to  represent  the  firm 

(f)  Federal  Employer  Identification 

Number 

(g)  Year  firm  was  established 
(h)  Name  and  address  of  parent 

company  (if  applicable) 
(i)  Indicate  previous  names  of  firm: 


(j)  Has  your  firm  been  competitively 
selected  by  a  Utility  Company 
under  a  Demand-Side  Management 
Bidding  program  to  provide 
conservation  services  for 
commercial  and  industrial 

customers?  Yes No If 

yes,  please  designate  the  utility  and 
provide  pertinent  information, 
(k)  Indicate  the  largest  dollar  value  of 
investment  your  firm  would 
consider  for  a  Federal  Government 
energy  savings  performance 
contract  (ESPC) 
(1)  Indicate  the  regions  of  the  coimtry 
your  firm  would  consider  providing 
Federal  ESPC  services 

I     1  Region  1  (CT.  ME.  NH,  VT,  MA. 
RI) 

[     1  Region  2  (NY,  NJ) 

[     1  Region  3  (MD,  DE,  VA,  WV,  DC, 
PA) 

(     j  Region  4  (FL.  GA,  KY.  MS,  NC. 
SC,  TN,  AL) 

I     )  Region  5  (IL,  IN,  MI,  MN.  OH.  WI) 

[     1  Region  6  (AR.  LA,  NM,  OK.  TX) 

[     1  Region  7  (lA,  KS,  MO,  NE) 

I     )  Region  8  (CO,  MT,  ND,  SD,  UT. 
WY) 

I     1  Region  9  (CA,  AZ,  NV.  HI) 

[     ]  Region  10  (WA.  OR,  AK,  ID) 

I     J  All  Regions 

[     1  Territories 

[     ]  Overseas  Facilities 

I     1  Exceptions  (specify) 

2.  Experience 

(a)  List  and  briefly  describe  two 
projects  completed  by  your  firm  that 
have  been  operating  and  saving  energy 
or  reducing  utility  costs  and  that  best 
illustrate  your  range  of  experience 
relative  to  energy  savings  performance 
contracting  or  energy  management 
expertise  (e.g.,  type  of  technologies 
implemented).  If  your  firm  does  not 
possess  ESPC  experience  with  the 
technologies  for  which  you  want  to  be 
qualified,  provide  the  experience  of 
your  firm  in  implementing  other 
technologies.  One  project  should 
represent  the  largest  project  completed, 
and  the  other  should  represent  a 
recently  completed  project.  For  each 
project,  provide  information  on  the 
following  items: 

1)  Project  title  and  location. 


2)  Client  to  contact  regarding  the 
project,  his  or  her  position,  address,  and 
telephone  number. 

3)  Whether  the  project  was  for  public 
or  private  sector. 

4)  Briefly  describe  the  facility 
including  function,  number  of 
buildings,  and  size  in  square  feet. 

5)  Total  contract  amount. 

6)  Type  of  financing  arranged  by  your 
firm. 

7)  Type  and  term  of  contract. 

8)  Starting  and  ending  dates. 

9)  Whether  the  project  was  completed 
on  schedule.  If  not,  explain. 

10)  Projected  annual  energy  savings 
and/or  demand  reduction. 

11)  Performance  guarantees,  if 
performance-based  energy  service 
contract. 

12)  Actual  annual  energy  savings  and/ 
or  demand  reduction  achieved  for  each 
project. 

13)  Notes,  explanations,  or  any  other 
information  relating  to  the  project. 
(Optional) 

(b)  Indicate  the  number  of  years  in 
business  as  an  Energy  Management 

Contractor: years.  Indicate  all 

other  names  for  your  firm  and  the  length 
of  time  your  firm  had  that  name. 

3.  Technical  Capability 

List  the  technologies  (e.g.,  lighting; 
HVAC  systems)  which  your  firm  may 
propose  to  apply  to  a  building  or  facility 
to  implement  energy  conservation 
measures  under  an  energy  savings 
performance  contract. 

4.  Available  Staff 

(a)  Indicate  the  experience  in  energy 
management  and  energy  conservation 
services  of  the  personnel  in  your  firm 
that  you  are  intending  to  utilize  on 
projects. 

(b)  List  all  professional  and  skilled 
trades  which  your  firm  customarily 
performs  with  your  own  employees. 

5.  Financial  Status 

(a)  For  each  year  in  the  last  five  years, 
identify  the  largest  capital  investment 
for  an  ESPC  in  which  your  firm 
acquired  financing. 

(b)  State  whether  your  firm  (or 
predecessors,  if  any)  or  any  principal  of 
the  firm  has  been  insolvent  or  declared 
to  be  in  bankruptcy  within  the  past  5 
years. 

(c)  Indicate  whether  your  firm  or  any 
principal  of  the  firm  has  been  debarred 
by  the  Federal  Government  and  provide 
explanation. 

■fhe  following  is  the  revised 
questionnaire  that  the  firm  v\ill  send  to 
two  of  its  clients: 

1 .  Was  the  project  completed  on 
schedule? 
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2.  Did  contract  involve  energy  savings 
performance  guarantees?  If  so.  describe 
performance  guarantees  (e.g.,  annual 
energy  or  cost  savings). 

3.  Did  the  installed  project  achieve 
energy  savings  and/ or  demand 
reduction  projected  or  guaranteed  by 
contractor? 

4.  Was  the  method(8)  used  by  the 
contractor  to  determine  annual  energy 
savings  and/or  demand  reduction 
acceptable  for  the  type  of  energy 
conservation  measures  installed? 

5.  Did  the  contractor  provide 
satisfactory  operations,  maintenance, 
and  repair  services,  if  any? 

6.  Were  rebates  from  the  utility  in 
your  area  available  to  you?  If  yes,  did 
the  contractor  arrange  satisfactory  utility 
supplier  ret>ates  or  other  financial 
incentives? 

7.  Did  the  contractor  provide  or 
arrange  satisfactory  project  financing? 

8.  What  was  your  total  compensation 
under  the  contract? 

9.  Provide  a  rating,  using  the 
categories  identified  below,  of  your 
overall  satisfaction  with  the  services 
provided  by  the  contractor.  Please 
briefly  explain  your  reasons  for  giving  a 
rating  of  "Fair"  or  "Poor,"  as  applicable. 

(     I  Excellent — Exceeded 
expectations,  highly  recommend 
contractor. 
(     1  Good — Met  all  requirements, 

recommend  contractor. 
(     I  Fair — Achieved  project  objective, 
room  for  improved  quality  and 
performance,  recommend 
contractor. 
(     ]  Poor — Significant  shortfall  in 
meeting  contractual  requirements, 
would  not  recommend. 
If  an  accreditation  process  by  a 
professional  association  effectively 
covers  some  or  all  of  the  information 
requested  through  this  survey,  evidence 
of  accreditation  could  be  submitted  in 
lieu  of  the  relevant  portion(s)  of  this 
questionnaire. 

D.  Section  436.33  Procedures  and 
Methods  for  Contractor  Selection 

The  proposed  contractor  selecticHi 
methods  and  procedures  in  the 
proposed  rule  and  in  the  model  , 
solicitations  attracted  substantial 
comment.  Several  commenters  provided 
detailed  critiques  of  the  method  for 
competitive  selection  of  contractors.  In 
their  view,  the  Department's  proposed 
method  of  contract  award  would  be 
more  expensive  for  prospective 
contractors  and  expose  them  to  more 
risk  than  the  usual  method  under  which 
such  contracts  are  awarded  in  the 
private  sector.  Under  the  draft  model 
solicitations,  all  potential  contractors 


would  conduct  "investment-grade" 
audits  before  submitting  a  proposal. 
This  is  an  expensive  undertaking  which, 
the  commenters  argued,  would 
discourage  firms  from  competing  and 
from  offering  a  comprehensive  package 
of  energy  conservation  measures. 

The  foregoing  comments  led  the 
Department  to  rethink  the  method  for 
competitive  selection  of  contractors. 
Both  the  proposed  regulations  and  the 
draft  model  solicitations  have  been 
revised  to  provide  Federal  agencies  the 
option  to  use  a  two  stage  proposal 
process  instead  of  the  more 
conventional  selection  process.  In  the 
first  stage,  the  Federal  agency  would 
solicit  initial  proposals.  In  the 
solicitation,  the  Federal  agency  could 
release  whatever  data  it  had  about  a 
building,  indicate  what  energy 
conservation  measures  should  be 
included  in  a  proposal,  and  allow 
potential  proposers  the  opportunity  to 
conduct  a  "preliminary  energy  survey." 
Upon  receipt  of  proposals,  the  Federal 
agency  would  preliminarily  select  a 
proposer  and  announce  an  intent  to 
make  an  award.  However,  prior  to 
award,  the  Federal  agency  would  have 
the  option  to  require  a  selectee  to 
conduct  a  "detailed  energy  survey"  to 
conflrm  or  modify  its  proposal,  subject 
to  the  condition  that  the  confirmed  or 
modified  proposal  would  include  a 
performance  guarantee  that  does  not 
reduce  the  energy  cost  savings  estimated 
in  the  initial  proposal  more  than  a  Rxed 
percentage  set  forth  in  the  solicitation. 
If  this  condition  is  not  met.  the  Federal 
agency  may  select  another  firm  from 
among  those  submitting  initial 
proposals.  On  the  other  hand,  as  the 
model  solicitation  provides,  if  the 
detailed  energy  survey  revealed 
previously  unsuspected  potential 
savings,  the  contract  award  could 
include  the  additional  energy 
conservation  measures. 

DOE  decided  to  describe  pre-award 
energy  auditing  procedures  as  energy 
surveys  because  section  801  of  the  Act 
only  refers  to  "annual  energy  audits." 
The  difference  between  a  "preliminary 
energy  survey"  and  a  "detailed  energy 
survey"  is  the  degree  of  rigor  in  the 
survey.  The  former  would  be  in  the 
nature  of  what  some  of  the  comments 
described  as  a  "scoping  audit,"  and  the 
latter  could  resemble  what  some  of  the 
comments  described  as  "investment 
grade  audits."  There  would  t>e  no 
obligation  on  a  Faderal  agency  to 
require  a  "preliminary  energy  survey," 
and  if  existing  data  were  sufficient,  then 
there  would  be  no  functional  purpose  to 
such  survey.  The  degree  of  rigor  in  a 
"detailed  energy  survey"  would  be  a 
function  of  how  much  information  a 


proposer  who  has  been  selected  for 
award  needs  to  confirm  or  modify  a 
proposed  performance  guarantee.  The 
Department  is  of  the  view  that  selection 
for  award  should  be  enough  of  an 
inducement  for  a  proposer  to  undertake 
the  risk  of  conducting  a  "detailed 
energy  survey"  that  might  not  lead  to  an 
award.  The  Department  believes  that 
this  change  in  the  method  of  selecting 
a  contractor  will  reduce  cost  and  risk  for 
potential  contractors  and.  thereby, 
increase  competition  in  energy  savings 
performance  contracting  for  the  Federal 
Government. 

One  commenter  objected  to  the 
provision  in  proposed  §  436.33(a)(1)  that 
agencies  "request  the  submission  of 
'intent  to  propose'  statements  from  all 
firms  on  the  list  who  may  be  interested 
in  proposing"  and  that  selection  of  the 
contractor  be  from  those  firms 
submitting  "intent  to  propose" 
statements.  The  commenter  considered 
this  provision  inconsistent  with  the 
statutorily-based  requirement  in  48  CFR 
subpart  5.2  that  proposed  contract 
actions  be  synopsized  in  the  Commerce 
Business  Daily.  The  Department  agrees 
with  this  comment  and  has  revised 
§  436.33(a)  of  the  rule  to  provide  for 
issuance  of  a  CBD  notice  to  inform 
interested  firms  of  a  planned  energy 
savings  performance  contract.  DOE  has 
decided  that  the  proposed  rule 
requirement  for  submission  of  an 
"intent  to  propose"  statement  for  firms 
on  the  qualified  list  is  urmecessary  in 
light  of  the  decision  to  use  a  CBD  notice 
to  inform  firms  of  a  performance 
contract  action. 

Section  436.33(a)(4)  of  the  proposed 
rule  stated  that  a  contractor  may  be 
competitively  selected  based  on 
proposals  for  a  representative  sample  of 
buildings  at  a  large  facility.  The  agency 
may  then  request  further  proposals  from 
the  contractor  for  all  or  some  of  the 
remaining  buildings  at  the  site.  One 
commenter  suggested  the  addition  of 
language  to  this  section  clarifying  that 
the  agency  is  not  obligated  to  award  a 
contract  or  contracts  to  the  selected 
contractor  based  on  such  further 
proposals.  The  agency  is  free  to  conduct 
additional  competitions  covering  the 
other  buildings.  The  Department  agrees 
that  agencies  should  be  free  to  conduct 
such  a  competition,  but  does  not  agree 
that  this  clarification  is  necessary 
because  the  regulatory  provision  is 
worded  permissively.  It  states  what  an 
agency  "may"  do  and  not  what  it  must 
do. 

Some  commenters  expressed  ccwicem 
about  the  protection  of  proprietary  and 
confidential  information  that  may  be 
contained  in  unsolicited  proposals. 


Section  801(b)(2)(C)(iii)  of  the  Act 
requires  Federal  agencies  to  publish  a 
notice  in  the  Commerce  Business  Daily 
regarding  the  receipt  of  an  unsolicited 
proposal  and  inviting  other  qualified 
firms  to  submit  competing  proposals.  In 
the  Department's  view,  the  content  of 
such  notices,  as  well  as  unsolicited 
proposals  themselves,  will  be  subject  to 
the  same  restrictions  on  disclosure  of 
proprietary  and  business  sensitive 
information  as  other  proposals  and 
documents  submitted  to  the  Federal 
government  by  private  firms.  The 
Department  does  not  believe  any 
additional  restrictions  are  necessary  or 
advisable. 

One  commenter  recommended  that 
the  proposed  rule  be  revised  to  permit 
the  submission  of  unsolicited  proposals 
from  any  firm,  not  just  those  on  the 
qualified  contractors  list.  The 
commenter  contended  that  this 
provision  in  the  proposed  rule  is  an 
unnecessary  limitation  which  is 
inconsistent  with  section  801  of  the  Act. 
The  Department  does  not  agree  with  this 
comment.  Section  801(b)  of  the  Act 
permits  receipt  of  unsolicited  proposals 
from  those  companies  that  are 
"qualified."  The  word  "qualified"  is 
used  in  connection  to  the  statutory 
provisions  governing  the  qualified 
contractor's  list.  As  used  in  context, 
"qualified"  appears  to  apply  only  to 
companies  on  the  qualified  contractors 
list.  Firms  will  be  able,  under  the  final 
rule,  to  submit  statements  of 
qualifications  at  any  time  and  may  be 
added  to  the  list  if  found  to  be  qualified. 
Thus  the  limitation  in  section  801  of  the 
Act  on  unsolicited  proposals  should  not 
act  as  an  impediment  to  firms  wishing 
to  submit  such  a  proposal. 

One  commenter  suggested  the 
deletion  from  §  436.33(b)  of  the 
reference  to  the  statutory  provisions  (10 
U.S.C.  2304(c)(5)  and  41  U.S.C. 
253(c)(5))  which  permit  other  than  full 
and  open  competition  when 
"authorized  or  required  by  law."  The 
commenter  argued  that  the  procedures 
and  methods  established  pursuant  to 
section  801(b)(2)  of  the  Act  constitute 
"competitive"  procedures  for  the 
selection  of  energy  savings  performance 
contractors.  In  considering  this 
comment,  the  Department  examined  the 
applicability  of  the  Competition  in 
Contracting  Act  provisions  to  the 
"procedures  and  methods"  which  the 
Energy  Policy  Act  requires  the  Secretary 
of  Energy  to  establish  for  the  selection, 
monitoring  and  termination  of  contracts 
with  energy  savings  performance 
contractors.  The  Department  has 
concluded  that,  under  41  U.S.C. 
253(a)(1),  the  procedures  and  methods 
required  by  the  Act  are  "procurement 


procedures  otherwise  expressly 
authorized  by  Statute."  and.  as  a 
consequence,  are  exempt  from  the 
Competition  in  Contracting  Act's 
requirement  for  full  and  open 
competition.  Accordingly,  the  reference 
to  10  U.S.C.  2304(c)(5)  and  41  U.S.C. 
253(c)(5)  has  been  deleted  in  the  final 
rule. 

The  Department  has  added  language 
to  §  436.33(b)  to  clarify  that,  with 
respect  to  the  receipt  of  unsolicited 
proposals  for  energy  savings 
performance  contracts,  the  provisions 
contained  in  §  436.33  apply  instead  of 
the  following  Federal  Acquisition 
Regulation  provisions  which  relate  to 
the  treatment  of  unsolicited  proposals: 
48  CFR  15.503(a)  and  (c);  48  CFR 
15.506-2(a)(l);  48  CFR  15.507(a),  (b)(2), 
(b)(3).  (b)(4)  and  (b)(5).  These  provisions 
have  been  made  inapplicable  because 
they  relate  to  the  requirement  in  the 
Federal  Acquisition  Regulation  that 
unsolicited  proposals  must  be  unique 
and  innovative.  This  requirement  does 
not  apply  to  the  selection  and  award  of 
energy  savings  performance  contracts. 

One  commenter  objected  to  the 
prohibition  in  proposed  §  436.33(b)(2) 
against  an  award  of  an  energy  savings 
performance  contract  based  on  an 
unsolicited  proposal  "if  there  are  other 
energy  conservation  measures  which 
reasonably  could  be  implemented  in  the 
existing  Federally  owrned  building  or 
facility."  This  proposed  prohibition,  in 
the  commenter's  view,  is  overly  broad 
and  vague  and  could  make  the  award  of 
energy  savings  performance  contracts  on 
the  basis  of  unsolicited  proposals 
difficult  if  not  impossible.  "The 
Department  agrees  that  the  proposed 
limitation  is  unnecessarily  restrictive 
and  is  not  required  by  the  Act.  Thus  the 
Department  has  deleted  it. 

The  proposed  rule  did  not  purport  to 
restrict  agency  awards  based  on 
unsolicited  proposals  where  no 
response  is  received  to  a  Commerce 
Business  Daily  notice.  However,  there 
was  concern  expressed  in  the  comments 
about  acceptance  of  such  an  unsolicited 
proposal  if  it  focused  exclusively  on  a 
small  number  of  enei^y  conservation 
measures  and  ignored  other  significant 
opportunities  to  increase  energy 
efficiency.  Although  refusal  to  accept  an 
unsolicited  proposal  could  be 
predicated  on  an  excessively  narrow 
focus,  DOE  is  not  prepared  to  require 
that  agencies  reject  all  unsolicited 
proposals  with  only  one  or  two  energy 
conservation  measures.  The  facts  and 
circumstances  may  warrant  agency 
acceptance  of  such  a  proposal. 
Accordingly,  DOE  has  restructured 
paragraph  (b)  of  §436.33  into  three 
paragraphs  to  make  the  policies  on 


unsolicited  proposals  easier  to  read,  and 
paragraph  (b)(2)  makes  explicit  that  an 
agency  may  reject  an  unsolicited 
proposal  because  it  is  too  narrow  in 
scope. 

One  of  the  commenters  expressed  an 
interest  in  clarification  of  paragraph  (c) 
of  proposed  §436.33  which  purported 
to  recognize  the  authority  of  the 
Department  of  Defense  under  other  law. 
10  U.S.C.  2865.  to  negotiate  "enei^y 
savings  performance  contracts"  with 
contractors  selected  competitively  by 
utilities.  Another  commenter  argued  for 
deletion  of  paragraph  (c)  because  it 
could  be  a  source  of  potential  confusion. 
DOE  has  opted  to  delete  the  paragraph 
because  construction  and  application  of 
10  U.S.C.  2865  is  the  responsibility  of 
the  Department  of  Defense. 

Almost  all  commenters  agreed  with 
the  Department's  preliminary 
determination  that  the  requirement  for 
submission  of  certified  cost  or  pricing 
data  should  be  waived.  These 
commenters  provided  additional 
support  for  the  conclusion  that  this 
requirement  is  inconsistent  with  the 
intent  of  section  801  of  the  Act.  They 
pointed  out  that,  under  energy  savings 
performance  contracts:  (1)  The 
government  makes  no  up-front 
payments  to  the  contractor;  (2)  the  risk 
of  performance  is  entirely  with  the 
contractor;  and  (3)  the  government  only 
pays  the  contractor  out  of  verified 
savings  that  result  from  the  services 
performed  by  the  contractor.  They 
emphasized  the  expense  and 
administrative  burden  that  submission 
of  certified  cost  or  pricing  data  and 
compliance  with  cost  accounting 
standards  represent  to  energy  service 
companies.  A  number  of  commenters 
noted  that,  for  smaller  companies, 
compliance  with  these  requirements 
might  pose  a  significant  impediment  to 
competing  for  government  contracts. 

Two  commenters  questioned  DOE's 
authority  to  waive  the  requirement  for 
submission  of  certified  cost  or  pricing 
data  for  other  Federal  agencies.  They 
also  pointed  out  that  the  Truth  in 
Negotiations  Act.  which  requires  the 
certification,  was  designed  to  assist  the 
government  in  negotiating  fair  and 
reasonable  prices  and  that  energy 
savings  performance  contracts  must  be 
awarded  at  fair  and  reasonable  prices. 

The  Department  agrees  that  in  most 
cases  the  waiver  authority  provided  by 
law  appropriately  resides  with  the  head 
of  the  procuring  activity  awarding  the 
contract  (§304A(b)(l)(B)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949).  In  the  case  of  energy 
savings  performance  contracts,  however, 
the  Energy  Policy  Act  expressly  directs 
the  Secretary  of  Energy  to  establish 
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methods  and  procedures  for  selecting, 
monitoring  and  terminating  such 
contracts.  Other  agencies  are  required  to 
follow  these  procedures  if  they  wish  to 
enter  into  an  energy  savings 
performance  contract.  Consequently,  the 
Department  has  concluded  that  it  has 
the  necessary  authority  to  find  that 
energy  savings  performance  contracts  as 
a  class  are  "an  exceptional  case"  and  to 
direct  the  heads  of  procuring  activities 
to  waive  the  requirement  for  the 
submission  of  certified  cost  or  pricing 
data  for  such  contracts. 

It  should  be  noted,  however,  that 
waiver  of  the  requirement  for  certified 
cost  or  pricing  data  is  not  intended  to 
preclude  contracting  ofTicers  from 
requesting  information  considered 
necessary  to  determine  whether  a 
contractor's  prices  are  fair  and 
reasonable.  Language  has  been  added  to 
§  436.33(c)  to  provide  that  the  waiver 
does  not  preclude  agencies  ht)m 
requesting  the  submission  of  pricing 
and  related  financial  information  as  part 
of  contract  proposals. 

One  commenter  suggested  that  the 
rule  itself,  rather  than  merely  the 
preamble,  contain  a  provision  stating 
that  energy  savings  performance 
contracts  are  firm  fixed-price  contracts. 
The  Department  agrees  with  this 
comment  and  has  added  appropriate 
language  which  appears  in  §  436.33(c)  of 
the  final  rule. 

E.  Section  436.34  Multi-year  Contracts 

In  editing  the  proposed  rules,  DOE 
decided  to  reorganize  some  of  the 
provisions  by  redesignating  proposed 
§  436.35(e)  as  §  436.34.  Paragraph  (a)(2) 
has  been  reworded  to  make  it  clearer 
that  the  funding  condition  prerequisite 
for  a  multiyear  contract  only  requires 
that  appropriations  for  the  costs  of  the 
first  fiscal  year  (not  the  total  contract 
term)  must  be  available  and  adequate. 
IXDE  has  also  added  a  new  paragraph  (b) 
to  §436.34  designed  to  prevent 
misunderstanding  of  paragraph  (a)(2). 
The  new  paragraph  reinforces  the  plain 
meaning  of  paragraph  (a)(2)  because 
some  agency  officials,  on  the  basis  of  an 
inappropriate  excess  of  caution,  may  be 
inclined  to  construe  paragraph  (a)(2)  or 
other  provisions  of  the  Act  or  the 
regulations  to  require  that  agencies  have 
adequate  and  available  appropriated 
funds  to  pay  for  contract  costs  of  the 
entire  multiyear  term  of  the  contract. 
Such  a  requirement  would  amount  to  a 
crippling  interpretation  of  the  Act  and 
these  regulations,  and  would  be 
inconsistent  with  the  literal  meaning  of 
relevant  statutory  and  regulatory 
provisions  and  with  the  underlying 
Congressional  intent. 


DOE  has  redesignated  proposed 
paragraph  (b)  as  paragraph  (a)(4)  and 
has  added  language  to  clarify  that  the 
establishment  of  a  cancellation  ceiling  is 
required  in  the  case  of  a  multiyear 
energy  savings  {performance  contract 
under  this  part. 

F.  Section  436.35  Standard  Terms  and 
Conditions 

Proposed  §  436.34  has  been 
redesignated  as  §  436.35(a).  It  is  not  an 
exclusive  list  of  contractual  terms  and 
conditions.  The  items  covered  involve 
subjects  not  specifically  addressed  by 
the  Act  (e.g.,  financing  agreements  and 
dispdsition  of  title)  or  statutory 
requirements  that  need  some 
interpretation  (e.g.,  provision  for 
conduct  of  the  annual  energy  audits).  A 
phrase  has  been  added  to  paragraph 
(a)(1)  to  make  clear  that  a  clause 
pertinent  to  the  risk  of  default  on 
financing  would  be  unnecessary  if  there 
is  no  third  party  financing.  Language 
has  also  been  added  to  paragraph  (a)(1) 
to  require  contracting  officers  to 
consider  any  exf)ected  change  in  the 
performance  of  equipment  which  the 
contractor  is  proposing  to  modify  or 
replace. 

Paragraph  (c)  of  proposed  §436.34, 
which  has  been  redesignated  as 
paragraph  (a)(3)  of  §436.35,  indicated 
that  a  contract  should  contain  a  clause 
on  "final"  disposition  of  title  to  systems 
and  equipment.  DOE  deleted  the  word 
"final"  to  avoid  any  ambiguity  with 
regard  to  whether  an  agency  may 
negotiate  a  clause  delaying  the 
disposition  decision^ntil  some  future 
point  in  time  during  the  contract  tenn. 

Comments  were  received  concerning 
the  need  for  a  lender  to  acquire  a 
security  interest  in  installed  energy 
conservation  measures.  DOE  added 
language  in  a  new  paragraph  (b)  to 
clarify  that  energy  savings  performance 
contracts  may  permit  a  financing  source 
to  acquire  a  security  interest  in  the 
installed  systems  and  equipment.  DOE 
also  shifted  proposed  §  436.34(a)  to 
§  436.35(b)  so  that  the  regulatory  policy 
on  third  party  financing  is  located  in  a 
single  paragraph  and  stated 
permissively. 

G.  Section  436.36  Conditions  of 
Payment 

Section  436.36  was  proposed  as 
§  435.35.  The  section  title  has  been 
changed  from  "Funding"  to  "Conditions 
of  Payment"  in  order  to  make  it  easier 
to  identify  the  subject  matter  covered  by 
the  text. 

H.  Section  436.37  Annual  Energy  Audits 

Section  436.37  was  proposed  as 
§  436.36.  In  order  to  identify  the  subject 


matter  more  clearly,  the  section  title  was 
changed  from  "Procedures  and  methods 
to  monitor  contracts"  to  "Annual  energy 
audits." 

As  discussed  above,  the  term  "energy 
audit"  used  in  the  proposed  rule  in 
§  436.36  will  be  changed  in  the  final 
rule  to  "annual  energy  audit"  to  clarify 
that  the  procedures  for  monitoring 
contracts  refer  only  to  annual  energy 
audits  used  to  verify  post-installation 
energy  savings  performance  annually  as 
required  by  section  801  of  the  Act.  The 
"annual  energy  audit"  refers  to  an 
energy  savings  measurement  and 
verification  procedure  or  method  agreed 
to  in  the  contract  and  occurs  after 
energy  conservation  measures  are 
installed  and  operational  and  annually 
thereafter  throughout  the  contract  term. 
The  Department  recognizes  that  it  is 
common  industry  practice  to  monitor 
the  energy  savings  performance  of 
contractor  installed  measures  on  a 
monthly  basis.  However,  the  final  rule 
incorporates  an  annual  energy  audit 
requirement,  which  at  the  Federal 
agency's  discretion,  may  be  an  annual 
review  and  confirmation  of  cumulative 
monthly  energy  savings  reports 
submitted  by  the  contractor  over  a  year. 

A  few  commenters  suggested  that  the 
hiring  of  an  independent  consultant  by 
the  contractor  to  conduct  annual 
verification  of  savings  guarantees 
created  the  appearance  of  a  confiict  of 
interest.  Commenters  recommended  that 
the  Federal  agency  verify  the  annual 
energy  savings  performance  itself,  or  if 
it  lacked  the  in-house  expertise,  pay  for 
an  independent  consultant  to  perform 
the  annual  energy  audits.  One 
commenter  suggested  that  if  the  agency 
could  not  perform  annual  savings 
verification  and  paying  for  consultant 
services  for  the  same  was  not 
practicable,  it  could  consider  utilizing  a 
consultant  hired  by  the  contractor  and 
approved  by  the  government.  The 
Etepartment  recognizes  that  the  Federal 
agency  has  an  obligation  to  verify 
energy  savings  performance  which  is 
the  basis  of  payment  and  to  confirm  that 
the  government  has  received  contracted 
annual  energy  savings.  The  Department 
therefore  agrees  with  the  suggestion  that 
the  federal  agency  is  ultimately 
responsible  for  verifying  annual  energy 
savings.  This  may  involve  an  in-house 
review  of  monthly  energy  savings 
reports  generated  by  measurement  and 
verification  protocols  incorporated  in 
the  contract,  or  may  involve  use  of  a 
consultant  as  needed.  The  Department 
has  modified  the  proposed  regulatory 
provisions  applicable  to  annual  energy 
audits,  and  §  436.37  reflects  these 
modifications. 


Extensive  public  comment  was 
received  on  the  issue  of  annual  energy 
audits,  energy  baselines,  and  energy 
savings  measurement  and  verification 
protocols  generally.  Many  comments 
supported  DOE's  proposal  to  avoid  the 
use  of  a  prescriptive  method  for 
developing  energy  baselines  or 
conducting  post  installation  or  annual 
energy  audits.  Other  commenters 
suggested,  however,  the  adoption  of 
standardized  measurement  and 
verification  protocols  such  as  those  used 
in  utility  Demand  Side  Management 
programs  in  New  Jersey  and  California 
which  were  developed  collaboratively 
by  members  of  the  energy  services  and 
utility  industries.  The  Department 
recognizes  the  value  that  standardizing 
methods  or  protocols  would  have  on 
streamlining  or  improving  government 
evaluations  of  performance  contract 
proposals,  particularly  for  proposals 
with  various  energy  conservation 
measures.  However,  the  Department 
will  not  regulate  the  methods  or 
procedures  for  establishing  energy 
savings  performance,  as  there  are 
currently  no  recognized  national 
standards  or  protocols  available  for 
energy  savings  measurement  and 
verification.  The  Department,  however, 
plans  to  use  the  existing  measurement 
and  verification  protocols  recommended 
by  several  commenters  in  Federal 
agency  energy  savings  performance 
contracting  training  materials  to  expose 
federal  personnel  to  various  techniques, 
methods  and  procedures  used  in  the 
energy  services  and  utility  industries  to 
validate  energy  savings  performance. 
The  Department  is  actively  participating 
in  a  collaborative  process  with  the 
private  sector  to  develop  a  national 
consensus  protocol  for  monitoring  and 
verification  of  energy  service 
performance  contracts.  That  protocol  is 
expected  to  be  available  in  early  1996. 
In  the  near  term,  the  Department  plans 
to  provide  direct  technical  assistance  to 
agencies  relating  to  negotiation  of 
contracts  which  include  mechanisms  to 
verify  energy  savings  performance. 

One  commenter  suggested  that  two 
factors  should  be  added  to  the  list  of 
factors  contributing  to  energy  baseline 
adjustments  in  §  436.36(b).  The 
recommended  additional  factors  were 
"Utility  rates"  and  "Major  change  of 
use."  The  Department  agrees  with  the 
suggestion  of  adding  "(7)  Utility  rates," 
but  "Major  change  of  use"  is  considered 
too  ambiguous  to  be  included  the  final 
rule. 

/.  Section  436.38  Terminating  Contracts 

Section  436.38  was  proposed  as 
§  436.37.  The  section  title  has  been 


shortened  from  "Procedures  and 
methods  to  terminate  contracts." 
Comments  were  provided  with 
respect  to  the  appropriate  provisions 
and  methods  for  terminating  an  energy 
savings  performance  contract  in  the 
event  of  a  termination  for  the 
convenience  of  the  government  or  a 
termination  for  default.  One  commenter 
provided  a  very  detailed  discussion  of 
this  subject,  asserting  that,  even  when 
the  Federal  agency  is  receiving  the 
guaranteed  energy  cost  savings,  a 
termination  for  convenience  could 
result  in  the  contractor  incurring  a  loss 
on  the  contract.  The  commenter  argues 
further  that,  because  the  termination  for 
convenience  provisions  of  the  Federal 
Acquisition  Regulation  focus  on  costs 
incurred  by  the  contractor  in  performing 
the  work,  many  of  the  standard 
provisions  are  inappropriate  for 
contracts  based  solely  on  the  energy  cost 
savings  realized  by  the  Federal  agency. 
Although  DOE  agrees  that  contractor 
compensation  under  an  energy  savings 
performance  contract  is  not  tied  to  costs 
incurred,  the  Department  is  not 
persuaded  that  the  use  of  the  standard 
termination  for  convenience  clause 
would  result  in  a  financial  loss  for  the 
contractor.  In  the  Department's  view,  if 
an  energy  savings  performance  contract 
is  terminated  for  the  convenience  of  the 
goveriunent,  the  contractor  could  expect 
to  recover  its  capital  investment,  any 
incurred  maintenance  and  repair  costs 
(services),  financing  costs  (including 
any  prepayment  penalty)  and  a 
reasonable  profit.  As  provided  in 
§  436.35(a)(6)  of  the  rule,  "financial 
charges"  are  appropriate  costs  which  are 
to  be  reflected  in  payment  schedules 
under  energy  savings  performance 
contracts. 

In  the  example  provided  by  the 
commenter  in  which  the  realized  energy 
savings  fall  considerably  short  of  the 
guaranteed  savings  amount,  the 
commenter  argued  for  special 
termination  provisions  on  the  theory 
that  there  is  little  incentive  for  the 
agency  to  terminate  the  contract,  since 
the  contractor  is  required  to  continue 
paying  the  agency  the  guaranteed 
amount  whether  or  not  that  amount  of 
savings  is  realized.  DOE  is  not 
persuaded  by  this  argument  because  it 
is  based  on  the  faulty  premise  that  a 
contractor  would  have  no  right  to  a 
baseline  adjustment.  Section  436.37 
provides  for  such  an  adjustment  in 
appropriate  circumstances  and 
anticipates  that  the  details  will  be 
negotiated  as  part  of  the  contract. 

"The  Department  recognizes  that, 
unlike  contract  termination  under  the 
Federal  Acquisition  Regulation, 
termination  of  an  energy  savings 


performance  contract  in  the  private 
sector  is  usually  governed  by  a  schedule 
of  termination  amounts  for  each  year  of 
the  contract,  which  is  negotiated  and 
agreed  to  between  the  parties  at  the  time 
of  entering  into  the  contract.  While  the 
Department  is  not  persuaded  that  this 
termination  method  should  be 
"substituted"  for  the  standard 
termination  provisions  in  the  Federal 
Acquisition  Regulation,  agencies  may 
consider  such  an  approach  on  a 
contract-specific  basis. 

The  provisions  of  the  proposed  rule 
on  termination  were  consistent  with  the 
Federal  Acquisition  Regulation.  To 
clarify  this,  a  new  paragraph  (a)  has 
been  added  to  reference  the  applicable 
part  of  the  Federal  Acquisition 
Regulation,  48  CFR  part  49.  Proposed 
paragraph  (a)  has  been  retained  as 
paragraph  (b)  to  reinforce  the 
requirement  that  the  termination 
liability  of  the  Federal  agency  may  not 
exceed  the  cancellation  ceiling  set  forth 
in  the  contract.  Proposed  paragraph  (b) 
has  been  deleted  as  unnecessary. 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  58  FR  51735  (October  4,  1993). 
Accordingly,  it  was  subject  to  review  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA).  OIRA  completed  its 
review  without  requesting  any 
substantive  changes. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  rules  were  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  which  requires  preparation 
of  a  regulatory  analysis  for  any  rule 
which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE  certifies 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  fiexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

New  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501,  et  seq.. 
or  recordkeeping  requirements  are 
proposed  by  this  rulemaking. 
Accordingly,  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  of 
the  paperwork  requirements.  Earlier  in 
this  notice,  DOE  described  two 
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questionnaires  for  use  under  the  rule. 
The  first  involved  a  contractor's 
qualifications  for  inclusion  on  the 
qualified  contractors  list.  The  second 
would  be  directed  at  clients  of  a 
contractor  applicant  for  inclusion  on  the 
list  in  order  to  obtain  project  sp>eciBc 
information  with  regard  to  the  client's 
experience  with  the  contractor. 

The  information  DOE  proposes  to 
collect  on  the  above-described 
questionnaires  is  necessary  to  determine 
whether  a  contractor  is  adequately 
experienced  and  reliable  to  be  placed  on 
the  quaUfied  contractors  list.  DOE 
believes  that  in  the  typical  case  the 
frequency  of  response  will  be  once 
every  12  months.  After  the  initial 
application  is  filed,  a  successful 
contractor  would  only  have  to  update 
information  which  might  have  changed 
during  the  interim.  The  public  reporting 
burden  is  estimated  to  average  less  than 
two  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  the 
questionnaire. 

On  August  8.  1994.  OMB  approved 
the  collection  of  information  through 
August  1997  and  assigned  approval 
number  1910-0067. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508).  the  Department  of 
Energy  has  established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  Part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures  (57  PR  15122,  15152,  April 
24,  1992)  (Categorical  Exclusion  A6), 
the  Department  of  Energy  has 
determined  that  these  rules  are 
categorically  excluded  from  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 


implementing  a  policy  action.  These 
rules  will  revise  certain  policy  and 
procedural  requirements  applicable 
only  to  Federal  contracts.  Therefore,  the 
Department  of  Energy  has  determined 
that  these  rules  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

F.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  section  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  Utigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative  proceeding 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exhaustion  of 
such  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that 
these  rules  meet  the  requirements  of 
section  2(a)  and  (b)  of  Executive  Order 
12778. 

List  of  Subjects  in  10  CFR  Part  436 

EInergy  conservation;  Federal 
buildings  and  facilities;  Reporting  and 
recordkeeping  requirements;  Solar 
energy. 

Issued  in  Washingtoo,  D.C  on  this  31st  day 
of  March  1995. 
Pater  S.  Fox-PeniMr, 

Prinicpal  Deputy  Assistant  Secretary.  Energy 
Efficiency  and  Renewable  Energy 

For  the  reasons  set  forth  in  the 
preamble.  Part  436  of  Title  10. 
Subchapter  D  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  436— FEDERAL  ENERGY 
MANAGEMENT  AND  PLANNING 
PROGRAMS 

1.  The  authority  citation  for  Part  436 
is  revised  to  read  as  follows: 

42  U.S.C.  §6361;  42  U.S.C  8251-8263:  42 
U.S.Q  8287-8287C. 

2.  Section  436.2  is  amended  by 
removing  the  word  "and"  after  the 
semicolon  at  the  end  of  paragraph  (b), 
redesignating  paragraph  (c)  as  paragraph 
(d),  and  adding  a  new  paragraph  (c)  as 
follows: 


f  436.2    General  oblecthws. 

(c)  To  promote  the  use  of  energy 
savings  performance  contracts  by 
Federal  agencies  for  implementation  of 
privately  financed  investment  in 
building  and  facility  energy 
conservation  measures  for  existing 
Federally  owned  buildings;  and 

3.  New  Subpart  B,  consisting  of 
sections  436.30  through  436.38,  is 
added  to  read  as  follows: 

Subpart  B — Methods  and  Procedures  for 
Energy  Savings  Performance  Contracting 

436.30  Purpose  and  scope. 

436.31  Definitions. 

436.32  Qualified  contractors  lists. 

436.33  Procedures  and  methods  for 
contractor  selection. 

436.34  Multiyear  contracts. 

436.35  Standard  terms  and  conditions. 

436.36  Conditions  of  payment. 

436.37  Annual  energy  audits. 

436.38  Terminating  contracts. 

Sut>part  B — Methods  and  Procedures 
for  Energy  Savings  Performance 
Contracting 

§  436.30    Purpose  and  scope. 

(a)  General.  This  subpart  provides 
procedures  and  methods  which  apply  to 
Federal  agencies  with  regard  to  the 
award  and  administration  of  energy 
savings  performance  contracts  awarded 
within  five  years  of  May  10, 1995.  This 
subpart  applies  in  addition  to  the 
Federal  Acquisition  Regulation  at  Title 
48  of  the  CFR  and  related  Federal 
agency  regulations.  The  provisions  of 
this  subpart  are  controlling  with  regard 
to  energy  savings  performance  contracts 
notwithstanding  any  conflicting 
provisions  of  the  Federal  Acquisition 
Regulation  and  related  Federal  agency 

Tlations. 
)  Utility  incentive  programs. 
Nothing  in  this  subpart  shall  preclude  a 
Federal  agency  from — 

(1)  Participating  in  programs  to 
increase  energy  efficiency,  conserve 
water,  or  manage  electricity  demand 
conducted  by  gas.  water,  or  electric 
utilities  and  generally  available  to 
customers  of  such  utilities; 

(2)  Accepting  financial  incentives, 
goods,  or  services  generally  available 
from  any  such  utility  to  increase  energy 
efficiency  or  to  conserve  water  or 
manage  electricity  demand;  or 

(3)  Entering  into  negotiations  with 
electric,  water,  and  gas  utilities  to 
design  cost-effective  demand 
management  and  conservation  incentive 
programs  to  address  the  unique  needs  of 
each  Federal  agency. 

(c)  Promoting  competition.  To  the 
extent  allowed  by  law.  Federal  agencies 


should  encourage  utilities  to  select 
contractors  for  the  conduct  of  utility 
incentive  programs  in  a  competitive 
manner  to  the  maximum  extent 
practicable. 

(d)  Interpretations.  The  permissive 
provisions  of  this  subpart  shall  be 
liberally  construed  to  effectuate  the 
objectives  of  Title  Vni  of  the  National 
Energy  Conservation  Policy  Act,  42 
U.S.C.  8287-8287C. 

§436.31     Definitions. 
As  used  in  this  subpart — 
Act  means  Title  VIII  of  the  National 
Energy  Conservation  Policy  Act. 
Annual  energy  audit  means  a 
procedure  including,  but  not  limited  to, 
verification  of  the  achievement  of 
energy  cost  savings  and  energy  unit 
savings  guaranteed  resulting  from 
implementation  of  energy  conservation 
measures  and  determination  of  whether 
an  adjustment  to  the  energy  baseline  is 
justified  by  conditions  beyond  the 
contractor's  control. 

Biijlding  means  any  closed  structure 
primarily  intended  for  human 
occupancy  in  which  energy  is 
consumed,  produced,  or  distributed. 

Detailed  energy  survey  means  a 
procedure  which  may  include,  but  is 
not  limited  to,  a  detailed  analysis  of 
energy  cost  savings  and  energy  unit 
savings  potential,  building  conditions, 
energy  consuming  equipment,  and 
hours  of  use  or  occupancy  for  the 
purpose  of  confirming  or  revising 
technical  and  price  proposals  based  on 
the  preliminary  energy  survey. 
DOE  means  Department  of  Energy. 
Energy  baseline  means  the  amount  of 
energy  that  would  be  consumed 
annually  wdthout  implementation  of 
energy  conservation  measures  based  on 
historical  metered  data,  engineering 
calculations,  submetering  of  buildings 
or  energy  consuming  systems,  building 
load  simulation  models,  statistical 
regression  analysis,  or  some 
combination  of  these  methods. 

Energy  conservation  measures  means 
measures  that  are  applied  to  an  existing 
Federally  owned  building  or  facility  that 
improves  energy  efficiency,  are  life- 
cycle  cost-effective  under  subpart  A  of 
this  part,  and  involve  energy 
conservation,  cogeneration  facilities, 
renewable  energy  sources, 
improvements  in  operation  and 
maintenance  efficiencies,  or  retrofit 
activities. 

Energy  cost  savings  means  a  reduction 
in  the  cost  of  energy  and  related 
operation  and  maintenance  expenses, 
firom  a  base  cost  established  through  a 
methodology  set  forth  in  an  energy 
savings  performance  contract,  utilized 
in  an  existing  federally  owned  building 


or  buildings  or  other  federally  owned 
facilities  as  a  result  of— 

(1)  The  lease  or  purchase  of  operating 
equipment,  improvements,  altered 
operation  and  maintenance,  or  technical 
services;  or 

(2)  The  increased  efficient  use  of 
existing  energy  sources  by  cogeneration 
or  heat  recovery,  excluding  any 
cogeneration  process  for  other  than  a 
federally  owned  building  or  buildings  or 
other  federally  owned  facilities. 

Energy  savings  performance  contract 
means  a  contract  which  provides  for  the 
performance  of  services  for  the  design, 
acquisition,  installation,  testing, 
operation,  and,  where  appropriate, 
maintenance  and  repair  of  an  identified 
energy  conservation  measure  or  series  of 
measures  at  one  or  more  locations. 

Energy  unit  savings  means  the 
determination,  in  electrical  or  thermal 
units  (e.g.,  kilowatt  hour  (kwh),  kilowatt 
(kw).  or  British  thermal  units  (Btu)).  of 
the  reduction  in  energy  use  or  demand 
by  comparing  consumption  or  demand, 
after  completion  of  contractor-installed 
energy  conservation  measures,  to  an 
energy  baseline  established  in  the 
contract. 

Facility  means  any  structure  not 
primarily  intended  for  human 
occupancy,  or  any  contiguous  group  of 
structures  and  related  systems,  either  of 
which  produces,  distributes,  or 
consumes  energy. 

Federal  agency  has  the  meaning  given 
such  term  in  section  551(1)  of  Title  5, 
United  States  Code. 

Preliminary  energy  survey  means  a 
procedure  which  may  include,  but  is 
not  limited  to,  an  evaluation  of  energy 
cost  savings  and  energy  unit  savings 
potential,  building  conditions,  energy 
consuming  equipment,  and  hours  of  use 
or  occupancy,  for  the  purpose  of 
developing  technical  and  price 
proposals  prior  to  selection. 

Secretary  means  the  Secretary  of 
Energy. 

§  436.32    Qualified  contractors  lists. 

(a)  DOE  shall  prepare  a  hst.  to  be 
updated  annually,  or  more  often  as 
necessary,  of  firms  qualified  to  provide 
energy  cost  savings  performance 
services  and  grouped  by  technology. 
The  list  shall  be  prepared  ft-om 
statements  of  qualifications  by  or  about 
firms  engaged  in  providing  energy 
savings  performance  contract  services 
on  questionnaires  obtained  from  DOE. 
Such  statements  shall,  at  a  minimum, 
include  prior  experience  and 
capabilities  of  firms  to  perform  the 
proposed  energy  cost  savings  services 
by  technology  and  financial  and 
performance  information.  DOE  shall 
issue  a  notice  aimually,  for  publication 


in  the  Commerce  Business  Daily, 
inviting  submission  of  new  statements 
of  qualifications  and  requiring  listed 
firms  to  update  their  statements  of 
qualifications  for  changes  in  the 
information  previously  provided, 
(b)  On  the  basis  of  statements  of 
qualifications  received  under  paragraph 
(a)  of  this  section  and  any  other  relevant 
information.  DOE  shall  select  a  firm  for 
inclusion  on  the  Qualified  list  if— 

(1)  It  has  provided  energy  savings 
performance  contract  services  or 
services  that  save  energy  or  reduce 
utility  costs  for  not  less  than  two  clients, 
and  the  firm  possesses  the  appropriate 
project  experience  to  successfully 
implement  the  technologies  which  it 
proposes  to  provide; 

(2)  Previous  project  clients  provide 
ratings  which  are  "fair"  or  better; 

(3)  The  firm  or  any  principal  of  the 
firm  has  neither  been  insolvent  nor 
declared  bankruptcy  within  the  last  five 
years; 

(4)  The  firm  or  any  principal  of  the 
firm  is  not  on  the  list  of  parties 
excluded  from  procurement  programs 
under  48  CFR  part  9,  subpart  9.4;  and 

(5)  There  is  no  other  adverse 
information  which  warrants  the 
conclusion  that  the  firm  is  not  qualified 
to  perform  energy  savings  performance 
contracts. 

(c)  DOE  may  remove  a  firm  from 
DOE'S  list  of  qualified  contractors  after 
notice  and  an  opportunity  for  comment 
if — 

(1)  There  is  a  failure  to  update  its 
statement  of  qualifications; 

(2)  There  is  credible  information 
warranting  disqualification;  or 

(3)  There  is  other  good  cause. 

(d)  A  Federal  agency  shall  use  DOE's 
list  unless  it  elects  to  develop  its  own 
list  of  qualified  firms  consistent  with 
the  procedures  in  paragraphs  (a)  and  (b) 
of  this  section. 

(e)  A  firm  not  designated  by  DOE  or 
a  Federal  agency  pursuant  to  the 
procedures  in  paragraphs  (a)  and  (b)  of 
this  section  as  qualified  to  provide 
energy  cost  savings  performance 
services  shall  receive  a  written  decision 
and  may  request  a  debriefing. 

(f)  Any  firm  receiving  an  adverse  final 
decision  under  this  section  shall  apply 
to  the  Board  of  Contract  Appeals  of  the 
General  Services  Administration  in 
order  to  exhaust  administrative 
remedies. 

§  436.33    Procedures  and  metiiods  for 
contractor  selection. 

(a)  Competitive  selection.  Competitive 
selections  based  on  solicitation  of  firms 
are  subject,  to  the  following 
procedures — 

(1)  With  respect  to  a  particular 
proposed  energy  cost  savings 
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performance  project.  Federal  agencies 
shall  publish  a  Commerce  Business 
Daily  notice  which  synopsizes  the 
proposed  contract  action. 

(2)  Each  competitive  solicitation — 
(i)  Shall  request  technical  and  price 

proposals  and  the  text  of  any  third-party 
nnancing  agreement  from  interested 
firms*. 

(ii)  Shall  consider  DOE  model 
solicitations  and  should  use  them  to  the 
maximum  extent  practicable; 

(iii)  May  provide  for  a  two-step 
selection  process  which  allows  Federal 
agencies  to  make  an  initial  selection 
based,  in  part,  on  proposals  containing 
estimated  energy  cost  savings  and 
energy  unit  savings,  with  contract  award 
conditioned  on  confirmation  through  a 
detailed  energy  survey  that  the 
guaranteed  energy  cost  savings  are 
within  a  certain  percentage  (specified  in 
the  solicitation)  of  the  estimated 
amount;  and 

(iv)  May  state  that  if  the  Federal 
agency  requires  a  detailed  energy  survey 
which  identifies  life  cycle  cost  effective 
energy  conservation  measures  not  in  the 
initial  proposal,  the  contiect  may 
include  such  measures. 

(3)  Based  on  its  evaluation  of  the 
technical  and  price  proposals 
submitted,  any  applicable  financing 
agreement  (including  lease-acquisitions. 
if  any),  statements  of  qualifications 
submitted  under  §  436.32  of  this 
subpart,  and  any  other  information 
determines  to  be  relevant,  the  Federal 
agency  may  select  a  firm  on  a  qualified 
list  to  conduct  the  project. 

(4)  If  a  proposed  energy  cost  savings 
project  involves  a  large  facility  with  too 
many  contiguously  related  buildings 
and  other  structures  at  one  site  for 
proposing  firms  to  assume  the  costs  of 
a  preHminary  energy  survey  of  all  such 
structures,  the  Federal  agency — 

(i)  May  request  technical  and  price 
proposals  for  a  representative  sample  of 
buildings  and  other  structures  and  may 
select  a  firm  to  conduct  the  proposed 
project;  and 

(ii)  After  selection  of  a  firm,  but  prior 
to  award  of  an  energy  savings 
performance  contract,  may  request  the 
selected  firm  to  submit  technical  and 
price  proposals  for  all  or  some  of  the 
remaining  buildings  and  other 
structures  at  the  site  and  may  include  in 
the  award  for  all  or  some  of  the 
remaining  buildings  and  other 
structures. 

(5)  After  selection  under  paragraph 
(a)(3)  or  (a)(4)  of  this  section,  but  prior 
to  award,  a  Federal  agency  may  require 
the  selectee  to  conduct  a  detailed  energy 
survey  to  conBrm  that  guaranteed 
energy  cost  savings  are  within  a  certain 
percentage  (specified  in  the  solicitation) 


of  estimated  energy  cost  savings  in  the 
selectee's  proposal.  If  the  detailed 
energy  survey  does  not  confirm  that 
guaranteed  energy  savings  are  within 
the  fixed  percentage  of  estimated 
savings,  the  Federal  agency  may  select 
another  Firm  from  those  within  the 
competitive  range.  • 

(b)  Unsolicited  proposals.  Federal 
agencies  may — 

(1)  Consider  unsolicited  energy 
savings  performance  contract  proposals 
from  Hrms  on  a  qualiHed  contractor  list 
under  this  subpart  which  include 
technical  and  price  proposals  and  the 
text  of  any  financing  agreement 
(including  a  lease-acquisition)  without 
regard  to  the  requirements  of  48  CFR 
15.503  (a)  and  (c);  48  CFR  15.506- 
2(a)(1);  and  48  CFR  15.507(a).  (b)(2), 
(b)(3),  (b)(4)  and  (b)(5). 

(2)  Reject  an  unsolicited  proposal  that 
is  too  narrow  because  it  does  not 
address  the  potential  for  significant 
energy  conservation  measures  from 
other  than  those  measures  in  the 
proposal. 

(3)  After  requiring  a  detailed  energy 
survey,  if  appropriate,  and  determining 
that  technical  and  price  proposals  are 
adequate,  award  a  contract  to  a  Hrm  on 
a  qualified  contractor  list  under  this 
subpart  on  the  basis  of  an  unsolicited 
proposal,  provided  that  the  Federal 
agency  complies  with  the  following 
procedures — 

(i)  An  award  may  not  be  made  to  the 
firm  submitting  the  unsolicited  proposal 
unless  the  Federal  agency  first  publishes 
a  notice  in  the  Commerce  Business 
Daily  acknowledging  receipt  of  the 
proposal  and  inviting  other  firms  on  the 
qualified  list  to  submit  competing 
proposals. 

(ii)  Except  for  unsolicited  proposals 
submitted  in  response  to  a  published 
general  statement  of  agency  needs,  no 
award  based  on  such  an  unsolicited 
proposal  may  be  made  in  instances  in 
which  the  Federal  agency  is  planning 
the  acquisition  of  an  energy 
conservation  measure  through  an  energy 
savings  performance  contract. 

(c)  Certified  cost  or  pricing  data. 

(1)  Energy  savings  performance 
contracts  under  this  part  are  firm  fixed- 
price  contracts. 

(2)  Pursuant  to  the  authority  provided 
under  section  304A(b)(l)(B)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1049.  the  heads  of 
procuring  activities  shall  waive  the 
requirement  for  submission  of  certified 
cost  or  pricing  data.  However,  this  does 
not  exempt  offerors  from  submitting 
information  (including  pricing 
information)  required  by  the  Federal 
agency  to  ensure  the  impartial  and 
comprehensive  evaluation  of  proposals. 


$  436.34     Multtyear  contracts. 

(a)  Subject  to  paragraph  (b)  of  this 
section.  Federal  agencies  may  enter  into 
a  multiyear  energy  savings  performance 
contract  for  a  period  not  to  exceed  25 
years,  as  authorized  by  42  U.S.C.  8287. 
without  funding  of  cancellation  charges, 
if: 

(1)  The  multiyear  energy  savings 
performance  contract  was  awarded  in  a 
competitive  manner  using  the 
procedures  and  methods  established  by 
this  subpart; 

(2)  Funds  are  available  and  adequate 
for  payment  of  the  scheduled  energy 
cost  for  the  first  fiscal  year  of  the 
multiyear  energy  savings  performance 
contract; 

(3)  Thirty  days  before  the  award  of 
any  multiyear  energy  savings 
performance  contract  that  contains  a 
clause  setting  forth  a  cancellation 
ceiling  in  excess  of  $750,000,  the  head 
of  the  awarding  Federal  agency  gives 
written  notification  of  the  proposed 
contract  and  the  proposed  cancellation 
ceiling  for  the  contract  to  the 
appropriate  authorizing  and 
appropriating  committees  of  the 
Congress;  and 

(4)  Except  as  otherwise  provided  in 
this  section,  the  multiyear  energy 
savings  performance  contract  is  subject 
to  48  CFR  part  17.  subpart  17.1. 
including  the  requirement  that  the 
contracting  officer  establish  a 
cancellation  ceiling. 

(b)  Neither  this  subpart  nor  any 
provision  of  the  Act  requires,  prior  to 
contract  award  or  as  a  condition  of  a 
contract  award,  that  a  Federal  agency 
have  appropriated  funds  available  and 
adequate  to  pay  for  the  total  costs  of  an 
energy  savings  performance  contract  for 
the  term  of  such  contract. 

§  436.35    Standard  terms  and  conditions. 

(a)  Mandatory  requirements.  In 
addition  to  contractual  provisions 
otherwise  required  by  the  Act  or  this 
subpart,  any  energy  savings 
performance  contract  shall  contain 
clauses — 

(1)  Authorizing  modification, 
replacement,  or  changes  of  equipment, 
at  no  cost  to  the  Federal  agency,  with 
the  prior  approval  of  the  contracting 
officer  who  shall  consider  the  expected 
level  of  performance  after  such 
modification,  replacement  or  change; 

(2)  Providing  for  the  disposition  of 
title  to  systems  and  equipment; 

(3)  Requiring  prior  approval  by  the 
contracting  officer  of  any  financing 
agreements  (including  lease- 
acquisitions)  and  amendments  to  such 
an  agreement  entered  into  after  contract 
award  for  the  purpose  of  financing  the 
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acquisition  of  energy  conservation 
measures; 

(4)  Providing  for  an  annual  energy 
audit  and  identifying  who  shall  conduct 
such  an  audit,  consistent  with  §436.37 
of  this  subpart;  and 

(5)  Providing  for  a  guarantee  of  energy 
cost  savings  to  the  Federal  agency,  and 
establishing  payment  schedules 
reflecting  such  guarantee. 

(b)  Third  party  financing.  If  there  is 
third  party  financing,  then  an  energy 
savings  performance  contract  may 
contain  a  clause: 

(1)  Permitting  the  financing  source  to 
perfect  a  security  interest  in  the 
installed  energy  conservation  measures, 
subject  to  and  subordinate  to  the  rights 
of  the  Federal  agency;  and 

(2)  Protecting  the  interests  of  a 
Federal  agency  and  a  financing  source, 
by  authorizing  a  contracting  officer  in 
appropriate  circumstances  to  require  a 
contractor  who  defaults  on  an  energy 
savings  performance  contract  or  who 
does  not  cure  the  failure  to  make  timely 
payments,  to  assign  to  the  financing 
source,  if  willing  and  able,  the 
contractor's  rights  and  responsibilities 
under  an  energy  savings  performance 
contract; 

§  436.36    Conditions  of  payment 

(a)  Any  amount  paid  by  a  Federal 
agency  pursuant  to  any  energy  savings 
performance  contract  entered  into  under 
this  subpart  may  be  paid  only  from 


funds  appropriated  or  otherwise  made 
available  to  the  agency  for  the  payment 
of  energy  expenses  and  related 
operation  and  maintenance  expenses 
which  would  have  been  incurred 
without  an  energy  savings  performance 
contract.  The  amount  the  agency  would 
have  paid  is  equal  to: 

(1)  The  energy  baseline  under  the 
energy  savings  performance  contract 
(adjusted  if  appropriate  under  §  436.37), 
multiplied  by  the  unit  energy  cost;  and 

(2)  Any  related  operations  and 
maintenance  cost  prior  to 
implementation  of  energy  conservation 
measures,  adjusted  for  increases  in  labor 
and  material  price  indices. 

(b)  Federal  agencies  may  incur 
obligations  pursuant  to  energy  savings 
performance  contracts  to  finance  energy 
conservation  measures  provided 
guaranteed  energy  cost  savings  exceed 
the  contractor's  debt  service 
requirements. 

§  436.37    Annual  energy  audits. 

(a)  After  contractor  implementation  of 
energy  conservation  measures  and 
annually  thereafter  during  the  contract 
term,  an  annual  energy  audit  shall  be 
conducted  by  the  Federal  agency  or  the 
contractor  as  determined  by  the 
contract.  The  annual  energy  audit  shall 
verify  the  achievement  of  annual  energy 
cost  savings  performance  guarantees 
provided  by  the  contractor. 


(b)  The  energy  baseline  is  subject  to 
adjustment  due  to  changes  beyond  the 
contractor's  control,  such  as — 

(1)  Physical  changes  to  building; 

(2)  Hours  of  use  or  occupancy; 

(3)  Area  of  conditioned  space; 

(4)  Addition  or  removal  of  energy 
consuming  equipment  or  systems; 

(5)  Energy  consuming  equipment 
operating  conditions; 

(6)  Weather  (i.e.,  cooling  and  heating 
degree  days);  and 

(7)  Utility  rates. 

(c)  In  the  solicitation  or  in  the 
contract.  Federal  agencies  shall  specify 
requirements  for  annual  energy  audits, 
the  energy  baseline,  and  baseline 
adjustment  procedures. 

§436.38    Terminating  contracts. 

(a)  Except  as  otherwise  provided  by 
this  subpart,  termination  of  energy 
savings  performance  contracts  shall  be 
subject  to  the  termination  procedures  of 
the  Federal  Acquisition  Regulation  in  48 
CFR  part  49. 

(b)  In  the  event  an  energy  savings 
performance  contract  is  terminated  for 
the  convenience  of  a  Federal  agency,  the 
termination  liability  of  the  Federal 
agency  shall  not  exceed  the  cancellation 
ceiling  set  forth  in  the  contract,  for  the 
year  in  which  the  contract  is  terminated. 

(PR  Doc.  95-8750  Filed  4-7-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement  (OERI);  Educational 
Research  and  Development  Centers 
Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  priorities. 

SUMMARY:  The  Secretary  proposes 
priorities  for  seven  national  educational 
research  and  development  centers  that 
would  carry  out  sustained  research  and 
development  to  address  nationally 
significant  problems  and  issues  in 
education. 

DATES:  Comments  must  be  received  on 
or  before  May  25,  1995. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Jacqueline  Jenkins,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  510G, 
Washington,  DC  20208-5573. 
Comments  can  be  faxed  to  Jacqueline 
Jenkins  at  (202)  219-2030.  Comments 

can  be  sent  electronically  to  Jackie 

Ienkins@ed.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Jenkins,  telephone:  (202) 
219-2079.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Title  IX  of 
Public  Law  103-227,  which  authorizes 
the  Office  of  Educational  Research  and 
Improvement,  establishes  five  new 
national  research  institutes  to  carry  out 
coordinated  and  comprehensive 
programs  of  research,  development, 
evaluation,  and  dissemination  designed 
to  provide  research-based  leadership  for 
the  improvement  of  education.  The  five 
institutes  are — 

(1)  The  National  Institute  on  Student 
Achievement.  Curriculum,  and 
Assessment; 

(2)  The  National  Institute  on  the 
Education  of  At-Risk  Students; 

(3)  The  National  Institute  on 
Educational  Governance,  Finance, 
Policy-Making,  and  Management; 

(4)  The  National  Institute  on  Early 
Childhood  Development  and  Education; 
and 

(5)  The  National  Institute  on 
Postsecondary  Education.  Libraries,  and 
Lifelong  Learning. 

The  institutes  support  sustained 
research  and  development  focused  on 
significant  national  problems  and  issues 
in  education  conducted  by  national 
research  and  development  centers. 
Institutions  eligible  to  receive  center 


awards  include  institutions  of  higher 
education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  non-profit  organizations, 
and  interstate  agencies  established  by 
compact  that  operate  subsidiary  bodies 
to  conduct  postsecondary  education 
research  and  development. 

The  Secretary  invites  comments  on 
the  seven  priority  topics  included  in 
this  announcement.  Comments  may 
address  individual  center  priorities  or 
the  priorities  as  a  whole.  In  addition  to 
centers  addressing  the  proposed 
priorities.  OERI  will  continue  to  support 
a  Center  for  Research  on  the  Education 
of  Students  Placed  At-Risk,  a  National 
Reading  Research  Center,  and  a  National 
Research  Center  on  Gifted  and  Talented 
Children  and  Youth. 

Through  a  series  of  meeUngs,  regional 
hearings,  and  Federal  Register  Notices, 
OERI  solicited  advice  from  parents, 
teachers,  administrators,  policy-makers, 
business  people,  researchers,  and  others 
to  identify  the  most  needed  research 
and  development  activities.  After 
reviewing  this  advice,  OERI  identified 
the  priorities  proposed  in  this  Notice. 
The  final  research  and  development 
center  priorities  will  be  published 
following  review  of  the  public  comment 
and  consideration  of  the  priorities  by 
OERI's  National  Educational  Research 
Policy  and  Priorities  Board. 

Proposed  Absolute  Priorities 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
general  priority  and  one  of  the 
individual  priorities  listed  below. 
Funding  of  any  individual  priority  will 
depend  on  the  availability  of  funds,  the 
nature  of  the  final  priority,  and  the 
quality  of  applications  received. 

Proposea  General  Absolute  Priority. 
Each  national  research  and  development 
center  must — 

(a)  Conduct  a  coherent,  sustained 
program  of  research  and  development  to 
address  problems  and  issues  of  national 
significance  in  its  individual  priority 
area,  using  a  well-conceptualized  and 
theoretically  sound  framework; 

(b)  Contrioute  to  the  development  and 
advancement  of  theory  in  the  area  of  its 
individual  priority; 

(c)  Conduct  scientifically  rigorous 
studies  capable  of  generating  findings 
that  contribute  substantially  to 
understanding  in  the  field; 

(d)  Conduct  work  of  sufficient  size, 
scope,  and  duration  to  produce 
definitive  guidance  for  improvement 
efforts  and  future  research; 

(e)  Address  issues  of  both  equity  and 
excellence  in  education  in  its  individual 
priority  area;  and 


(f)  Document,  report,  and  disseminate 
information  about  its  research  findings 
and  other  accomplishments  in  ways  that 
will  allow  others  to  use  that 
information. 

Proposed  Absolute  Priority  1:  Promoting 
the  Cognitive  and  Social-Emotional 
Development  of  Young  Children 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  promoting  the 
cognitive  and  social-emotional 
development  and  achievement  of  young 
children,  begirming  at  birth,  especially 
children  who  are  placed  at  risk  of 
educational  failure  because  of 
community,  economic,  linguistic, 
family,  or  disability  factors,  and  the 
general  well-being  of  their  families;  and 

(b)  Include  in  its  work  research  or 
development  related  to  the  following 
topics: 

(1)  The  skills,  knowledge,  and 
expectations  that  enable  families, 
educators,  and  others  in  the  community 
to  help  young  children  come  to  school 
prepared  to  learn. 

(2)  Effective  models  and  strategies 
that  families,  educators,  and  others  can 
use  to  foster  young  children's  learning. 

(3)  How  various  early  childhood 
supports  and  services  within  the 
community  can  be  designed  and 
implemented  to  maximize  young 
children's  cognitive  and  social- 
emotional  development,  success  in 
preschool,  and  achievement  in 
elementary  grades. 

Proposed  Absolute  Priority  2:  Improving 
Student  Learning  and  Achievement 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  improving  student 
learning  and  achievement;  and 

fb)  Include  in  its  work  research  or 
development  related  to  the  following 
topics: 

(1)  How  students  acquire  knowledge 
and  develop  cognitive  skills. 

(2)  The  social  context  of  learning, 
including  the  social  organization  of 
classrooms  and  schools. 

(3)  The  integration  of  curriculum 
changes  with  other  efforts  to  improve 
student  learning  and  achievement. 

(4)  Effective  teaching  in  the  core 
academic  content  areas. 

(5)  The  role  of  student  motivation  and 
student  responsibility  in  creating  safe 
schools  and  environments  conducive  to 
learning. 

(6)  Effective  professional  development 
for  educators. 


Proposed  Absolute  Priority  3:  Improving 
Student  Assessment 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  improving  student 
assessment;  and 

(b)  Include  in  its  work  research  or 
development  related  to  the  following 
topics: 

(1)  The  development  of  assessments 
that  are  aligned  with  curriculum  and 
instruction  and  can  be  used  to  improve 
teaching  and  learning. 

(2)  The  use  of  assessments  to  improve 
instruction  in  the  core  content  areas, 
particularly  English  language  arts  and 
mathematics,  and  to  promote 
educational  accountability. 

(3)  The  technical  quality  (validity, 
reliability,  fairness,  and  content 
coverage)  of  different  types  of 
assessments. 

Proposed  Absolute  Priority  4:  Meeting 
the  Educational  Needs  of  a  Diverse 
Student  Population 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  meeting  the 
educational  needs  of  an  increasingly 
diverse  student  population,  including 
students  who  are  at  risk  of  educational 
failure  because  of  limited  English 
proficiency,  poverty,  race,  ethnicity, 
cultiue,  or  geographical  location;  and 

(b)  Include  in  its  work  research  or 
development  related  to  the  following 
topics: 

(1)  Recognizing  and  building  on  the 
strengths  of  students  from  diverse 
backgrounds  to  help  all  students 
achieve  to  high  academic  standards. 

(2)  Professional  development  that 
enhances  the  abilities  of  teachers  and 
other  school  personnel  to  help  language 
minority  students  and  other  students  at 
risk  of  educational  failure  achieve  to 
high  academic  standards. 

(3)  Structuring  out-of-school 
experiences  to  help  students  at  risk  of 
educational  failure  overcome  obstacles 
and  achieve  school  success. 

(4)  Working  with  families  and 
community-based  organizations  to  help 
students  at  risk  of  educational  failure 
achieve  to  high  academic  standards. 

(5)  Ways  that  federal,  state,  and 
community  reform  efforts  can  be 
designed  so  that  language  minority 
students  and  other  students  at  risk  of 
educational  failure  learn  to  high 
standards. 
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Proposed  Absolute  Priority  5:  Increasing 
the  Effectiveness  of  State  and  Local 
Education  Reform  Efforts 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  improving  the 
effectiveness  of  state  and  local  efforts  to 
reform  elementary  and  secondary 
education;  and 

(b)  Include  in  its  work  research  or 
development  related  to  the  following 
topics: 

(1)  The  role  of  challenging  academic 
standards  in  efforts  to  reform 
elementary  and  secondary  education. 

(2)  The  role  of  education  policy  and 
financing  in  improving  learning 
opportunities  for  all  students. 

(3)  The  coherence  of  state,  district  and 
school-level  reforms  and  their  effects  on 
the  learning  of  all  students. 

(4)  The  role  of  incentives  in  the 
reform  of  elementary  and  secondary 
education. 

(5)  School-level  strategies  for 
improving  education  within  the  context 
of  state  and  district  reforms. 

(6)  Reforms  to  improve  children's 
learning  by  strengthening  the 
connections  between  schools  and 
communities. 

(7)  Factors  that  influence  the  success 
of  state,  district,  and  school-level 
reforms,  fi-om  initiation  through 
implementation  to  "scaling  up." 

Proposed  Absolute  Priority  6:  Improving 
Postsecondary  Education  and  the 
Preparation  of  Adults  for  Work 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  improving 
postsecondary  education  and  the 
preparation  of  adults  for  work  and 
lifelong  learning;  and 

(b)  Include  in  its  work  research  or 
development  related  the  following 
topics: 

(1)  Effective  transitions  from  school  to 
work  for  secondary  and  postsecondary 
students. 

(2)  The  relationships  among  students' 
access  to  and  participation  and  progress 
in  postsecondary  education,  their 
academic  achievement,  and  their  later 
work  force  participation. 

(3)  The  improvement  of 
postsecondary  student  learning  and 
assessment. 

(4)  Containing  costs  and  improving 
the  productivity  and  accountability  of 
postsecondary  institutions. 

(5)  Articulation  between  secondary 
and  postsecondary  education. 


Proposed  Absolute  Priority  7:  Improving 
Adult  Learning  and  Literacy 

Under  this  priority,  a  national 
research  and  development  center 
must — 

(a)  Conduct  research  and 
development  on  improving  adult 
learning  and  literacy,  including  the 
acquisition  of  skills  needed  for 
workforce  participation  and  responsible 
citizenship;  and 

(b)  Include  in  its  work  research  or 
development  related  to  the  following 
topics: 

(1)  Adult  acquisition  of  knowledge 
and  development  of  cognitive  skills. 

(2)  Effective  methods  and 
instructional  strategies  to  improve  adult 
learning,  including  effective  use  of 
educational  technology. 

(3)  Effective  methods  for  professional 
development  of  instructional  staff  in 
adult  literacy. 

(4)  The  assessment  of  adult  learning. 

Proposed  Post-Award  Requirements 

The  Secretary  proposes  the  following 
post-award  requirements  consistent 
with  the  Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994.  A  grantee 
receiving  a  center  award  must — 

(a)  Provide  OERI  vnth  information 
about  center  projects  and  products  and 
other  appropriate  research  information 
so  that  OERI  can  monitor  center 
progress  and  maintain  its  inventory  of 
funded  research  projects.  This 
information  must  be  provided  through 
media  that  include  an  electronic 
network; 

(b)  Conduct  and  evaluate  research 
projects  in  conformity  with  the  highest 
professional  standards  of  research 
practice; 

(c)  Reserve  five  percent  of  each  budget 
period's  funds  to  support  activities  that 
fall  within  the  center's  priority  area,  are 
designed  and  mutually  agreed  to  by  the 
center  and  OERI.  and  enhance  OERI's 
ability  to  carry  out  its  mission.  Such 
activities  may  include  developing 
research  agendas,  conducting  research 
projects  collaborating  with  other 
federally-supported  entities,  and 
engaging  in  research  agenda  setting  and 
dissemination  activities;  and 

(d)  At  the  end  of  the  award  period, 
synthesize  the  findings  and  advances  in 
knowledge  that  resulted  from  the 
Center's  program  of  work  and  describe 
the  potential  impact  on  the 
improvement  of  American  education, 
including  any  observable  impact  to  date. 

Note:  This  notice  of  proptosed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Re^ster 
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concurrant  with  or  following  publication  of 
the  notica  of  final  priorities. 

Invitation  to  Commmit 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 


inspection,  during  and  after  the 
comment  pmriod,  in  Room  510G,  555 
New  Jersey  Avenue,  N.W.,  Washington, 
D.C.,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Program  Authority:  PL  lOS-227, Titla IX. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers  S4.30S.  84.306.  84.307.  84.306.  and 


84.309  Educational  Research  and 
Development  Centers  Program) 

Dated:  April  4,  1995. 
Sharon  Porter  Robinson, 
Assistant  Secretary  for  Educational  Research 
and  Improvement. 
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3500 16985 

Proposed  Rules: 

29 17968 


u 
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26CFR 

1 17216 

Pfopo— d  RuIm; 

1 17286.17731 

Z7CFR 

55 17446 

72 ~ 17446 

178 17446 

179 17446 

PropoMd  RuiM: 

53 18039 

55 17494 

72 17494 

178 17494 

179 17494 

28CFR 

0 17456 

29CFR 

580 17221 

30CFR 

914 1 6985.  1 7637 

915 17458 

938 16788 

Proposed  RutoK 

Ch.  1 18044 

901 1 8044 

902 17495 

904 17498 

906 ~ 17501 

913 17734 

914 17736 

915 ~ 17504 

916 17504 

917 17739 

91 8 1 7498 

920 - 18046 

924 1 8044 

925 17504 

926 17495 

931 17501 

934 „ 17495 

935 - 17741 

936 17498 

938 1 8046 

943 17498 

944 17501 

946 17743 

950 17495 

32CFR 

290 ~ 18005 

354 18006 

355 18006 

357 18006 

359 18006 

360 18006 

361 1 8006 


374 _ 18006 


63 17507 

247 - 18049 

33CFR 

3 17222 

117 18006 

154 17134 

l5o ..•••.••.••—...— 17134 

162- 16793 

165 16793.  18008 

Pfopo— d  RuIm: 

Ch.  1 17287 

117 18061 

165 16818,  16820.  16821, 

18063.  18065,  18066.  18068 
211 18069 

34CFR 

350 17424 

351 17424 

352 17424 

353 17424 

356 17424 


aecFR 

7 

17639 

37CFR 

1 

16020 

39CFR 

20  

18009 

265 

17224 

232 17287 

40CFR 

9 17100.  18009 

52 16799,  16801,  16803, 

16806.  16989,  16996.  17226. 
17229,  17232.  18010 

63 18020.  18026 

72 17100 

74 1 71 00 

75 _....1 71 00 

77 17100 

78 _. 17100 

81 „ 1 6996 

122 17950 

124 17950 

136 17160 

258 17649 

260 17001 

300 17004 

720 - 17005 

721 17005 

723 _...17005 

300 16808 

Propoa«d  Rulas: 
Ch.  I 


.17288 


51 17509 

52 16823.  16824.  16829. 

17034.  17288.  17289.  17746 

55 17748 

58 17509 

63 16829.  16920.  18071. 

18078 

70 17750 

81 1 7034.  1 7756 

86 17509 

122 17958 

124 17958 

372 16830 

761 17510 

799 18079 

41  CFR 

101-20 17663 

43  CFR 

12 17237 

PropoMd  Rutas: 

426 16922 

427 1 6922 

Public  UndOrdarK 

7131 18030 

Prap<M*d  Rules: 

3100 18081 

44  CFR 

64 17005 

65 17007.  17009,  17011, 

17012 

67 17013.  17020 

PropOMd  RuIm: 

65 17758 

67 17035.  17042 

45  CFR 

Propoaed  Rulss: 

2544 17761 

46  CFR 

12 17134 

13 17134 

15 - 17134 

30...- ~ 17134 

31 171 34 

35 17134 

78 17134 

90 171 34 

97 1 71 34 

98 171 34 

105 17134 

151 17134 

153 17134 

154 17134 

Propoisd  Rutas: 

Ch.  1 17287 

Ch.  II 1 7763 

67 17290 


47  CFR 

73 17023.  17253 

1 17294 

63 17763 

73 17048 

48  CFR 

9 1 5 ~ 1 8030 

916 1 8030 

970 18030 

1802 18032 

1850 18032 

1 852  ..„ ™ 1 8032 

6101 17023 

ProposMl  RuIm: 

6 17295 

1 2 :. 1 71 84 

16 17295 

52 - 17184.  17296 

Ch.  V ....17764 

49  CFR 

173 17398 

1 78 1 7398 

1 80 1 7398 

552 - 17254 

564 17254 

573 17254 

576 - 17254 

577 17254 

1043 16808 

1084 16808 

Proposed  Ruiss: 

Ch.  1 1 7049 

1 90 1 7295 

191 _ 1 7295 

192 17295 

193 - 17295 

194 17295 

195 17295 

196 17295 

197 17295 

1 96 1 7295 

199. ..17295 

234 „ 17770 

50  CFR 

650. - 17272 

655. 17464 

663 16811 

672 „ 17465 

675 17028.  17653 

rropoxd  Rutos: 

17 16836.  17296 

Ch.VI 17770 

641 1751 1 

675 17512 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  availatjie  for  sale  at  the  Government  Printino 
Office.  ^ 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S883.00 
domestic,  S220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be  ' 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
.,  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Title                                   Stock  Number  Price 

1,  2  (2  Reserved) (869-026-00001-6) $5.00 

3  (1993  CompHoton 
and  Ports  100  oruj 
101)  (869-022-00002-1) ;     33.00 

4  (869-026-00003-4) 5.50 

5  Parts: 

1-699  (869-026-00004-2) 23.00 

700-1 199  (869-026-00005-1) 20.00 

1200-End,  6  (6 

Reserved) (869-022-00006-3) .. 

7  Parts: 

•0-26 (869-026^)0007-7) 21.00        Jan.  1,  1995 

27-45  (869-026-00008-5) 14.00        Jan.  1,  1995 

46-51   (869-026-00009-3) 21.00 

•52  (869-026-00010-7) 30.00 

53-209 (869-022-000)  1-0) 23.00 

210-299 (869-026-00012-3) 34.00 

•300-399  (869-026-00013-1) 16.00 

•400-699  (869-026-00014-0) 21.00 

700-899 (869-022-00015-2) 22.00 

900-999 (869-022-00016-1) 34.00 

•1000-1059 (869-026-00017-4) 23.00 

1060-1119  (869-026-00018-2) 15.00 


Revision  Date 
Jan.  1,  1995 

'Jan.  1,  1994 
Jan.  1,  1995 

Jan.  1,  1995 
Jan.  1,  1995 


23.00        Jon.  1,  1994 


1120-1199  (869-026-00019-1 

•1200-1499 (869-026-00020-4) 

1500-1899  (869-026-00021-2) 

•1900-1939 (869-026-00022-1) 

1940-1949 (869-026-00023-9) 

1950-1999  (869-026-00024-7) 

2000-€nd (869-026-O0025-5) 


12.00 
32.00 
35.00 
16.00 
30.00 
40.00 
14.00 


Jon.  1 

Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1994 
Jon.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 


Jan. 
Jon. 
Jon. 
Jon. 
Jan. 


8  (869-022-00026-8) 22.00        Jon.  1,  1994 

9  Parts: 

1-199  (869-022-00027-6)  .. 

200-£nd  (869-026-00028-0)  .. 


10  Parts: 

0-50  (869-026-00029-8)  .. 

51-199 (869-022-00030-6)  .. 

200-399 (869-026-00031-0)  .. 

400-499 (869-026-00032-8)  .. 

•500-End  (869-026-00033H5)  .. 

11 (869-026-00034-4)  .. 

12  Parts: 
1-199  (869-026-00G3S-2) 12.00 


29.00 
23.00 

30.00 
22.00 
15.00 
21.00 
3J.00 

14.00 


200-219 (869-026-00036-1) 

•220-299  (869-026-00037-9) 

300^99 (869-022-00038-1) 

500-599 (869-022-00039-0) 

600-€nd  (869-026-00040-9) 

13 (869-026-00041-7) . 


Jon.  1,  1994 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1994 
*Jon.  1,  1993 
Jon.  1,  1995 
Jan.  1,  1995 

Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1995 


16.00 
28.00 
22.00 
20.00 
35.00 

32.00        Jon.  1,  1995 


Title 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59  (869-022-00042-0) 

60-139 (869-022-00043-8) 

140-199 (869-02W)0044-l) 

200-1199 (869-026-00045-0) 

1200-End (869-026-00046-8) 

15  Parts: 

0-299  (869-022-00047-1) 

300-799 (869-022-00048-9) 

800-£nd  (869-026-00049^2)  , 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
21.00 

16  Parts: 

0-149  (869-026-O0050-6) 7.00 

150-999 (869-022-00051-9) 18.00 

•1000-End  (869-026-00052-2) 25.00 

17  Parts: 

1-199  (869-022-00054-3)  .. 

200-239 (869-022-00055-1)  .. 

240-tnd  (869-022-00056-0)  .. 


20.00 
23.00 
30.00 

18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (869-022-00061-6)  .. 

200-£nd  (869-022-00062-4)  .. 


39.00 
12.00 

20.00 
34.00 
31.00 


20  Parts: 

1-399 (869-022-00063-2) 

400^99 (869-022-00064-1) 

500-€nd  (869-022-00065-9) 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21.00 

170-199 (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.00 

300-499 (869-022-00070-5) 36.00 

500-699 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 8.50 

800-1299 (869-022-00073-0) 22.00 

1300-£nd (869-022-00074-8) 13.00 

22  Parts: 

1-299  

300-End  


Jon.  1.  1994 

Jon.  1,  1994 

Jon.  1,  1995 

Jon.  1.  1995 

Jon.  1,  1995 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1994 
Jon.  1.  1995 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 


1994 
1994 
1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 


Apr. 
Apr. 
Apr. 


(869-022-00075-6) 32.00 

(869-022-00076-4) 23.00 


Apr.  1,  1994 
Apr.  1,  1994 

23  (869-022-00077-2) 21.00   Apr.  1,  1994 

24  Parts: 

0-199  (869-O22-O007ft-l) 

200-499 (869-022-00079-9) 

500-699 (869-022-00080-2) 

700-1699  (869-022-00081-1) 


36.00 
38.00 
20.00 
39.00 


Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 


1 700-£nd (869-022-00082-9) 1 7.00 

25  (869-022-00083-7) 32.00  Apr.  1.  1994 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00  Apr.  1.  1994 

§§1.61-1.169 (869-022-00085-3) 33.00  Apr  1    1994 

§§1.170-1.300 (869-022-00086-1) 24.M  Apr   11994 

§§1.301-1.400 (869-022-00087-0) 17.00  Apr  1    1994 

§§1.401-1.440 (869-022-00088-8) 30.00  Apr   11994 

§§1.441-1.500  (869-022-00089-6)  22.00  Apr.  1    1994 

§§1.501-1.640 (869-022-00090-0) 21.00  Apr  1    1994 

§§1.641-1.850 (869-022-00091-8) 24.00  Apr.  1    1994 

§§1.851-1.907 (869-022-00092-«) 26.00  Apr.  1    1994 

§§1.908-1.1000  (869-022-00093-4) 27.00  Apr  1,  1994 

§§1.1001-1.1400  (869-022-00094-2) 24.00  Apr.  1    1994 

§§1.1401-£nd  (869-022-00095-1) 32.00  Apr.  1.  1994 

2-29  (869-022-00096-9) 24.00  Apr   1,  1994 

30-39  (869-022-00097-7) 18.00  Apr.  1.  1994 

40-49  (869-022-O009&-4) 14.00  Apr.  1    1994 

50-299 (869-022-00099-3) 14.00  Apr.  1,  1994 

300^99 (869-022-00100-1) 24.00  Apr.  1.  1994 

500-599 (869-022-00101-9) 6.00  *  Apr.  1,  1990 


IV 
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TNto  Slock  Numb*r 

600-£nd  (W9-022-00102-7) 8.00 

27 


Prtc#       ftovtalon  Dsis 


1-199  (869-022-00 103-5) 36.00 

200-€nd  (869-022-00104-3) 13.00 

28  Part*: 

1-42      (869-022-00105-1) 27.00 

43-end (869-022-00106-0)  21.00 

29  Parts: 

0-99     (869-022-00107-8) 21.W 

100-499 (869-022-00108-6) 9.50 

500-899 (869-022-00  lOSM) 35.00 

900-1899  (869-022-00110-8) MJOO 

1900-1910  (§§  1901.no 

1910.999)  (869-022-001 1 1-6) 33.00 

1910  (§§  1910.1000  to 

end)  (869-022-00112-4) 21.00 

191 1-1925  (869-022-001 13-2) 26.00 

1926  ., (869-022-00114-1) 33.00 

1927-tnd (869-022-001 15-9) 36.00 

30  Parts: 

1-199  (869-022-00116-7)  .. 

200-699 (869-022-00117-6)  .. 

700-ind  (869-022-00118-3)  .. 


27.00 
19.00 
27.00 


Apr.  1,  1994 


31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-£nd  (869-022-00120-5) 30.00 

32  Parts: 

1-39,  Vd.  I 15.00 

1-39,  Vol.  II >900 

1-39,  Vol.  Ill 1800 

1-190  (869-022-00121-3) 31.00 

191-399 (869-022-00122-1) 36.^ 

400^29 (869-022-00123-0) 26.00 

630-699 (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21.M 

800-€n<l  (869-022-00126^) 22.00 

33  Parts: 

1-124  (869-022-00127-2) 20.00 

125-199 (869-022-0012^-1) 26.00 

200-€nd  (869-022-00129-9) 24.00 

34  Parts: 

1-299     (869-022-00130-2) 28.00 

300-399 (869-022-00131-1) 21.00 

400-£rtd  (869-022-00 132-9) 40.00 

35  (869-022-00133-7) 12.00 

36  Parts: 

1-199  (869-022-00 134-5) 15.00 

200-€nd  (869-022-00135-3) 37.00 

37  (869-022-00136-1) 20.00 

38  Parts: 

0-17  (869-022-00137-0) 30.00 

lft-€nd  (869-022-00138-8) 29.00 

39  (869-022-00 139-6) 16.00 

40  Parts: 
1-51 


52  (869-022-00)41-8) 

53-59  (869-022-00142-6) 

60  (869-022-00143-4)  , 

61-80  (869-022-00)44-2)  , 

81-85  (869-022-O0145-1) 

86-99  (869-022-00146-9) 

100-149 (869-022-00)47-7) 

150-189 (869-022-00148-5) 

190-259  ...» (869-022-00)49-3) 

260-299 (869-022-00)50-7) 

300-399 (869-022-0015)-5) 

400-424 (869-022-00)52-3) 

425-699 (869-022-00  lb3-l) 

700-789 (869-022-00154-0) 


,  (869-022-00140-0) 39.00 

39.00 
11.00 
36.00 
41.00 
23.00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 
28.00 


Apr. 
Apr 


1,  1994 
1,  1994 


July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 

2  July  1,  1984 
2  July  1,  1984 
2July  1,  1984 


July  1, 
July  1, 
July  1, 
'July  1, 
July  1, 
July  1, 


1994 
1994 
1994 
1991 
1994 
1994 


July  1,  1994 
July  1,  1994 
July.  1.  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1.  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


Stock  NumtMT  Pile* 

(869-022-00155-8) 27.00 


790-€nd  

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7   _ .» 6.00 

8 4.50 

9 13.00 

lO^'i? -;^ 9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18.  Vol.  II,  Ports  fr-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-022-00156-6) 9.50 

101 (869-022-00157-4) 29.00 

102-200 (869-022-00158-2) 15.00 

201-£fKl  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-022-00160-4) 24.00 

400-429 (869-022-00161-2) 26.00 

430-€nd  (869-022-00162-1) 36.00 

43  Parts: 

1-999  (869-022-00 163-9) 23.00 

1000-3999  (869-022-00164-7)  31.00 

4000-EfXJ (869-022-00165-5) 14.00 

44  (869-022-00166-3) 27.00 

45  Parts: 

1-199  (869-022-00167-1) 22.00 

200-499 (869-022-00168-0) 15.00 

500-1199  (869-022-00)69-8)  32.00 

)200-£nd (869-022-00170-)) 26.00 


46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-022-00172-8) 16.00 

70-89  (869-022-00173-6) 8.50 

90-139 (869-022-uO  174-4) 15.00 

140-155 (869-022-00175-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 : (869-022-00177-9) 17.00 

200-499 (869-022-00178-7) 21.00 

500-£rKl  (869-022-00179-5)  15.00 

47  Parts: 

0-19  (869-022-00180-9) 25.00 

20-39  (869-022-00181-7) 20.00 

40-69  (869-022-00182-5) 14.00 

70-79  (869-022-00183-3) 24.00 

80-End  (869-022-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-022-00186-8) 23.00 

2  (Ports  201-251)  (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1050 
[DA-05-14] 

Milk  In  the  Central  Illinois  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends  a 
portion  of  the  producer  millc  definition 
of  the  Central  Illinois  Federal  milk 
marketing  order  (Order  50)  for  an 
indefinite  period  commencing  with  date 
of  publication  in  the  Federal  Register. 
The  suspension  was  requested  by 
Prairie  Farms  Dairy,  Inc.,  which 
contends  the  action  is  necessary  to 
prevent  uneconomic  and  inefficient 
movements  of  milk  and  to  ensure  that 
producer  milk  historically  associated 
with  Order  50  will  continue  to  be 
pooled  under  the  order. 
EFFECTIVE  DATE:  April  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPt.EMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  March  17. 1995;  published 
March  23. 1995  (60  FR  15262). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 


of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  fanners 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Illinois  marketing 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  23.  1995  (60  FR  15262), 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  an  indefinite  period  commencing 


with  the  date  of  publication  in  the 
Federal  Register  the  following  provision 
of  the  order  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act: 

In  §  1050.13(d)(2).  the  words  "not" 
and  "it"  where  they  first  appear. 

Statement  of  Consideration 

This  rule  suspends  a  portion  of  the 
producer  milk  definition  under  the 
Central  Illinois  order  for  an  indefinite 
period  of  time,  effective  upon 
publication  in  the  Federal  Register.  The 
suspension  relaxes  the  diversion  limits 
applicable  to  individual  producers  for  a 
pool  distributing  plant  regulated  imder 
the  order.  The  aggregate  limit  of  35 
percent  contained  in  the  proviso  of 
§  1050.13(d)(2)  was  suspiended  for  an 
indefinite  period  on  January  1,  1995. 

The  Central  Illinois  order  currently 
allows  an  operator  of  a  distributing 
plant  to  divert  to  a  nonpool  plant  up  to 
50  percent  of  a  producer's  milk  that  is 
physically  received  at  the  pool  plant 
during  the  months  of  August  through 
April.  The  suspension  will  allow  a 
distributing  plant  to  divert  an  unlimited 
amount  of  a  producer's  milk  to  a 
nonpool  plant  during  each  of  these 
months,  provided  that  at  least  one  day's 
production  is  physically  received  at  a 
pool  plant. 

Prairie  Farms,  which  operates  the 
only  distributing  plant  regulated  under 
Order  50,  states  that  it  represents  over 
90  percent  of  the  producer  milk  pooled 
under  Order  50.  According  to  Prairie 
Farms,  approximately  60  percent  of  its 
producer  milk  pooled  under  Order  50 
was  supplied  to  Beatrice  Cheese,  Inc., 
before  Beatrice  closed  its  cheese  plant 
located  in  Preston,  Iowa,  effective 
December  1, 1994.  It  contends  the 
suspension  is  necessary  to  permit  it  to 
keep  its  producers  pooled  imder  the 
order  without  the  necessity  of  costly 
and  inefficient  movements  of  milk.  It 
maintains  that  its  proposal  would  not 
jeopardize  the  integrity  of  the  order 
because  at  least  one  day's  production 
would  have  to  be  physically  received  at 
a  pool  plant  during  each  of  the  months 
of  August  through  April  to  quahfy  the 
milk  for  diversion  to  a  nonpool  plant. 
Prairie  Farms  requests  that  the  action  be 
handled  on  an  emergency  basis  to  allow 
the  continuous  pooling  of  producer  milk 
historically  associated  with  Order  50. 

The  suspension  request  should  be 
granted.  The  suspension  will  continue 
to  allow  the  market's  Class  I  needs  to  be 
met  by  requiring  at  least  one  day's 
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production  of  a  producer's  milk  be 
physically  received  at  a  distributing 
plant  each  month.  It  will  maintain 
orderly  marketing  conditions  and 
prevent  uneconomic  and  inefficient 
movements  of  milk. 

Accordingly,  it  is  appropriate  t9 
suspend  the  aforesaid  provision  for  an 
indefinite  period  beginning  with  the 
date  of  Federal  Register  publication  of 
this  document. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1050 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7.  Put  1050,  is  amended  as 
follows: 

PAFTT  1050— MILK  IN  THE  CENTRAL 
ILLINOIS  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1050  continues  to  read  as  follows: 

Authority:  Sees.  1-10.  48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

f  1060.13    (Suspended  In  part] 

2.  In  §  1050.13(d)(2).  the  words  "not" 
and  "it"  where  they  first  appear  are 
suspended  for  an  indefinite  period 
effective  upon  publication  in  the 
Federal  Register. 

Dated:  April  5.  1995. 
Patricia  Jenaen. 

Acting  Assistant  Secretary,  Marketing  and 

Regulatory  Programs. 

|FR  Doc.  9S-8852  Filed  4-10-95:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 


RIN31SO-AF24 

NRC  Size  Standards;  Revision 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
NRC's  size  standards  used  to  qualify  an 
NRC  licensee  as  a  "small  entity"  under 
the  Regulatory  Flexibility  Act.  This 
action  is  necessary  to  establish  a 
separate  standard  to  be  used  to 
determine  whether  a  licensee  who  is  a 
manufacturer  would  qualify  as  a  small 
entity,  to  adjust  the  receipts-based 
standard  to  account  for  the  effects  of 
inflation  since  1985,  and  to  eliminate 
the  separate  $1  million  size  standard  for 
private  practice  physicians  and  apply 
the  revised  receipts-based  size  standard 
of  $5  million  to  this  class  of  licensees. 
EFFECTTVE  DATE:  May  H,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Chief.  Rules  Review 
Section.  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  telephone 
(301)415-7163. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1983,  the  NRC  surveyed  its 
materials  licensees  to  create  an 
economic  profile  sufficient  to  consider 
regulatory  alternatives  tailored  to  the 
size  of  the  licensee.  After  analyzing  the 
data  and  consulting  with  the  Small 
Business  Administration  (SBA),  the 
NRC  developed  a  proposed  size 
standard  that  would  be  appropriate  to 
use  in  determining  which  of  its 
licensees  would  qualify  as  small  entities 
for  the  purposes  of  compliance  with  the 
Regulatory  Flexibility  Act.  The  NRC 
published  its  proposed  size  standard  for 
notice  and  comment  in  the  Federal 
Register  of  May  21,  1985  (50  FR  20913). 
After  considering  the  comments 
received,  the  NRC  adopted  its  final  size 
standards  as  noted  in  the  Federal 
Register  of  December  9.  1985  (50  FR 
50241).  In  the  Federal  Register  of 
November  6. 1991  (56  FR  56671).  the 
NRC  restated  the  size  standards  to 
include  the  Regulatory  Flexibility  Act's 
definition  of  small  governmental 
jurisdiction.  To  further  improve  clarity, 
the  NRC  changed  the  presentation  of  the 
size  standards  to  conform  to  the  listing 


of  definitions  of  small  entities  in  the 
Regulatory  Flexibility  Act. 

The  Proposed  Rule 

On  November  30,  1994  (59  FR  61293). 
the  NRC  published  a  proposed  rule  to 
amend  the  NRC's  size  standards.  The 
NRC  proposed  to  establish  a  separate 
standard  to  be  used  to  determine 
whether  a  licensee  who  is  a 
manufacturer  would  qualify  as  a  small 
entity  and  to  adjust  the  receipts-based 
standard  to  account  for  the  effects  of 
inflation  since  1985.  In  addition,  the 
NRC  proposed  to  eliminate  the  separate 
$1  million  size  standard  for  private 
practice  physicians  and  apply  the 
revised  receipts-based  size  standard  of 
$5  million  to  this  class  of  licensees.  By 
amending  the  size  standards  through 
rulemaking,  the  NRC  indicated  its  intent 
to  codify  NRC's  size  standards  in  10 
CFR  part  2. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  these  amendments  were 
developed  after  several  factors  indicated 
that  some  adjustments  to  the  NRC's  size 
standards  were  desirable. 

The  NRC  received  a  number  of 
comments  concerning  its  size  standards 
and  the  failure  of  the  NRC  to  promulgate 
a  size  standard  that  differentiates 
between  manufacturing  entities  and 
service  providers  in  response  to  the 
final  rule  implementing  Public  Law 
101-508  (56  FR  31472;  July  10.  1991. 
and  subsequent  years).  These 
commenters  indicated  that  applying  a 
gross  receipts  standard  to  a 
manufacturing  concern  resulted  in  an 
adverse  impact  on  a  manufacturer.  The 
SBA  size  standards  for  manufacturers 
are  prescribed  in  terms  of  a  maximum 
number  of  employees  rather  than  in 
terms  of  gross  receipts. 

The  NRC  conducted  a  survey  to 
update  the  economic  profile  of  its 
materials  licensees.  The  purpose  of  this 
survey  was  to  evaluate  the  continued 
efficacy  of  NRC's  size  standards  and  to 
obtain  the  information  needed  to 
determine  the  necessity  and  effect  of  a 
separate  standard  for  manufacturers 
within  the  context  of  the  nuclear 
industry. 

The  SBA  adjusted  its  receipts-based 
size  standard  levels  to  mitigate  the 
effects  of  inflation  from  1984  to  the 
present  in  a  final  rule  published  in  the 
Federal  Register  of  April  7. 1994  (59  FR 
16513). 

Public  Comment 

The  comment  period  on  the  proposed 
rule  closed  December  30,  1994.  The 
NRC  received  two  letters  of  public 
comment  on  this  action. 

One  commenter  objected  to  the 
inclusion  of  a  size  standard  based  on  the 
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number  of  employees  for  qualification 
of  a  manufacturing  concern  as  a  small 
entity  in  the  NRC's  regulatory  programs 
and  the  assessment  of  reduced  annual 
fees.  The  commenter  stated  that  the  total 
employee  population  of  a  manufacturer 
has  little  bearing  on  revenue  potential 
and  revenue  has  little  bearing  on  the 
risk  to  public  health  and  safety.  The 
commenter  believes  that  although 
employee  population  may  be  a 
consideration,  it  must  be  considered  in 
conjunction  with  revenue  produced  and 
with  the  complexity  of  the  operation  in 
determining  size  standards.  'The 
commenter  also  asserts  that  because 
manufacturers  are  authorized  to  possess 
significant  quantities  of  multiple 
isotopes,  both  as  sealed  sources  and 
loose  material  for  use  in  the 
manufacture  and  distribution  of 
products,  they  present  a  much  higher 
risk  than  entities  that  hold  a  license  for 
possession  and  use  of  sealed  sources. 
The  commenter  states  that  the  loss  of 
revenue  from  manufacturers  categorized 
as  small  entities  will  have  to  be  made 
up  by  small  licensees  who  may  have 
only  one  or  two  devices  on  site. 

Tne  NRC  is  retaining  a  separate 
standard  based  on  the  number  of 
employees  for  manufacturers  in  the  final 
rule  because  this  standard  is  required  by 
the  Small  Business  Act  (15  U.S.C.  632 
(a)(2)).  This  provision  prohibits  a 
Federal  department  or  agency  from 
prescribing  a  size  standard  for 
categorizing  a  business  concern  as  a 
small  business  concern  unless  the 
standard  provides  for  determining  the 
size  of  a  manufacturing  concern  based 
upon  employment. 

One  commenter  was  pleased  to  see 
that  the  NRC  raised  the  size  standard  for 
private  practice  physicians  from  $1 
million  to  $5  million.  However,  the 
commenter  indicated  that  this  action 
did  not  go  far  enough  in  addressing  the 
assessment  of  user  fees.  The  commenter 
suggested  that  the  NRC  consider 
evaluating  the  gross  receipts  of 
departments  within  a  medical  facility 
that  utilize  NRC  services  and  not  the 
overall  receipts  of  the  facility.  The 
commenter  contends  that  if  the  NRC 
focused  on  the  smaller  entity  within  the 
license,  many  licensees  would  qualify 
for  the  small  business  exemptions  and 
would  pay  fees  based  on  the  actual 
revenue  generated  under  the  license. 

The  NRC  notes  that  the  Small 
Business  Act  establishes  criteria  for  a 
small  business  concern.  To  qualify  as  a 
small  business  concern,  the  concern 
must  be  independently  owned  and 
operated  and  not  dominant  in  its  field 
of  operation  (15  U.S.C.  632  (a)(1)).  A 
department  of  a  medical  facility  does 
not  meet  this  criterion.  The  NRC  has 


included  language  in  the  final  rule  to 
address  this  type  of  situation. 

In  response  to  each  of  the  comments, 
the  NRC  further  emphasizes  that  the 
purpose  of  this  rule  is  to  amend  the  size 
standards  used  by  the  NRC  to  qualify  an 
NRC  licensee  as  a  "small  entity"  under 
the  Regulatory  Flexibility  Act.  The 
application  of  these  standards  in  the  fee 
schedule  rulemaking,  or  any  other 
rulemaking  proceeding,  is  beyond  the 
scope  of  this  rule. 

The  Final  Rule 

The  NRC  is  adopting  a  size  standard 
of  500  or  fewer  employees  for  business 
concerns  that  are  manufacturing 
entities.  This  standard  is  the  most 
commonly  used  SBA  employee  standard 
and  would  be  the  standard  applicable  to 
the  types  of  manufacturing  industries 
that  would  hold  an  NRC  license.  Under 
this  standard,  approximately  48  percent 
of  the  licensees  who  indicated  that  they 
were  manufacturers  would  qualify  as 
small  entities. 

The  NRC  is  adjusting  its  receipts- 
based  size  standard  to  accommodate 
inflation  and  to  confonrf  to  the  SBA 
final  rule.  The  NRC  is  raising  its 
receipts-based  small  business  size 
standard  from  $3.5  million  to  $5 
million.  The  NRC  also  is  eliminating  the 
separate  $1  million  size  standard  for 
private  practice  physicians  and 
applying  the  revised  receipts-based  size 
standard  of  $5  million  to  this  class  of 
licensees.  This  mirrors  the  revised  SBA 
standard  of  $5  million  for  medical 
practitioners.  For  greater  clarity,  the 
NRC  has  included  a  definition  of  the 
term  receipts  in  the  final  rule. 

The  survey  of  materials  licensees 
indicated  that  26  percent  qualified  as 
small  entities  under  the  NRC  standards 
being  replaced  by  this  rule.  Under  the 
size  standards  adopted  in  this 
document,  35  percent  of  these  licensees 
would  qualify  as  small  entities,  an 
increase  of  9  percent.  When  NRC 
adopted  its  size  standards  in  1985,  the 
NRC  staff  estimated  that  approximately 
35  percent  of  the  materials  licensees 
would  qualify  as  small  entities. 

The  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act 
of  1992  (Pub.  L.  102-366)  amended  the 
Small  Business  Act  concerning  the 
establishment  of  agency-specific  small 
business  size  standards.  The  NRC  size 
standards  were  developed  so  as  to  meet 
the  criteria  specified  in  Pub.  L.  102-366. 
As  required  by  Pub.  L.  102-366,  the 
NRC  size  standards  were  approved  by 
the  Administrator,  SBA. 

This  final  rule  also  codifies  NRC's 
size  standards  in  part  2  of  the 
Commission's  regulations.  Previously, 
NRC's  size  standards  had  been 


published  in  the  notices  section  of  the 
Federal  Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  regulation. 

« 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Papjerwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approv^  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0136. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  the 
final  rule  is  administrative  in  that  it  ~ 
amends  the  criteria  the  NRC  uses  for 
determining  which  of  its  licensees 
qualify  as  small  entities  for  the  purposes 
of  compliance  with  the  Regulatory 
Flexibility  Act.  The  amended  size 
standards  conform  to  SBA's  revised 
standards  and  result  in  an  increase  in 
the  number  of  NRC  licensees  that 
qualify  as  small  entities. 

Regulatory  Flexibilify  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  is  administrative 
in  that  it  amends  the  criteria  the  NRC 
uses  in  determining  which  of  its 
licensees  qualify  as  small  entities  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act.  TTie 
amended  size  standards  conform  to 
SBA's  revised  standards  and  result  in  an 
increase  in  the  number  of  NRC  licensees 
that  would  qualify  as  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 
apply  to  this  final  rule  and.  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule  because  these 
amendments  do  not  impose  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust.  Byproduct 
material,  Classified  information, 
Environmental  protection.  Nuclear 
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materials.  Nuclear  power  plants  and 
reactors.  Penalties.  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  552  and  553: 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161.  181.  68  Stat.  948. 

953.  as  amended  (42  U.S.C  2201.  2231):  sec. 
191.  as  amended.  Pub.  L.  87-615.  76%tat.  409 
(42  U.S.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 
62.  63.  81.  103.  104,  105.  68  Stat.  930.  932. 
933.  935.  936,  937,  938,  as  amended  (42 
U.S.C.  2073.  2092.  2093.  2111.  2133.  2134. 
2135):  sec.  114(f).  Pub.  L  97-425.  96  Stat. 
2213.  as  amended  (42  U.S.C  10134(11):  sec. 

102.  Pub.  L  91-190.  83  Stat.  853.  as  amended 
(42  U.S.C  4332):  sec.  301,  88  Stat.  1248  (42 
U.S.C  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102,  103, 
104,  105,  183,  189,  68  Stat.  936,  937,  938. 

954,  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96^tat.  2073 
(42  use  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  i,  o,  182, 186,  234. 
68  Stat.  948-951,  955.  83  Stat.  444.  as 
amended  (42  U.S.C.  2236.  2282):  sec.  206.  88 
Stat  1246  (42  U.S.C.  5846).  Sections  2.600- 
2.606  also  issued  under  see.  102.  Pub.  L.  91- 
190,  83  Stat.  853,  as  amended  (42  U.S.C. 
4332).  Sections  2.700a,  2.719  also  issued 
under  5  U.S.C.  554.  Sections  2.754,  2.760, 
2.770,  2.780  also  issued  under  5  U.S.C.  557. 
Section  2.764  and  Table  1 A  of  Appendix  C 
also  issued  under  sees.  135, 141.  Pub.  L.  97- 
425.  96  Stat.  2232.  2241  (42  U.S.C.  10155. 
10161).  Section  2.790  also  issued  under  sec. 

103,  68  Stat.  936,  as  amended  (42  U.S.C 
2133)  and  5  U.S.C.  552.  Sections  2.800  and 

2.808  also  issued  under  5  U.S.C  553.  Section 

2.809  also  issued  under  5  U.S.C  553  and  sec. 
29,  Pub.  L.  85-256,  71  Stat.  579,  as  amended 
(42  U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189.  68  Stat.  955  (42  U.S.C  2239):  sec. 
134,  Pub.  L.  97-425.  96  Stat.  2230  (42  U.S.C 
10154).  Subpart  L  also  issued  under  sec.  189. 
68  Stat.  955  (42  U.S.C  2239).  Appendix  A 
also  issued  under  sec.  6.  Pub.  L.  91-560,  84 
Stat.  1473  (42  U.S.C  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L.  99-240.  99  Stat. 
1842  (42  U.S.C  2021b et  seq). 

2.  Section  2.810  is  added  to  read  as 
follows: 

f  2.810    NRC  size  standards. 

The  NRC  shall  use  the  size  standards 
contained  in  this  section  to  determine 
whether  a  licensee  qualiHes  as  a  small 
entity  in  its  regulatory  programs. 


(a)  A  small  business  is  a  for-proHt 
concern  and  is  a — 

(1)  Concern  that  provides  a  service  or 
a  concern  not  engaged  in  manufacturing 
with  average  gross  receipts  of  S5  million 
or  less  over  its  last  3  completed  fiscal 
years:  or 

(2)  Manufacturing  concern  with  an 
average  number  of  500  or  fewer 
employees  based  upon  employment 
during  each  pay  period  for  the 
preceding  12  calendar  months. 

(b)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  gross  receipts  of  $5  million 
or  less. 

(c)  A  small  governmental  jurisdiction 
is  a  government  of  a  city,  county,  town, 
township,  village,  school  district,  or 
special  district  with  a  population  of  less 
than  50.000. 

(d)  A  small  educational  institution  is 
one  that  is — 

(1)  Supported  by  a  qualifying  small 
governmental  jurisdiction:  or 

(2)  Not  state  or  publicly  supported 
and  has  500  or  fewer  employees. 

(e)  For  the  purposes  of  this  section, 
the  NRC  shall  use  the  Small  Business 
Administration  definition  of  receipts  (13 
CFR  121.402(b)(2)).  A  licensee  who  is  a 
subsidiary  of  a  large  entity  does  not 
qualify  as  a  small  entity  for  purposes  of 
this  section. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 

lame*  M.  Taylor, 

Executive  Director  for  Operations. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-4] 

Alteration  of  Class  D  Airspace; 
Williams  Air  Force  Base  (AFB),  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  An  error  was  discovered  in  a 
rule  that  was  published  in  the  Federal 
Register  on  March  15,  1995,  Airspace 
Docket  No.  95-AWP^.  The  correct  title 
description  was  inadvertently  omitted 
from  the  rule.  The  alteration  of  this 
Class  D  airspace  should  only  reflect  the 
renaming  of  the  airport  from  Williams 


AFB,  AZ,  to  Williams  Gateway  Airport, 
AZ.  This  action  corrects  that  error. 

EFFECTIVE  DATE:  0901  UTC,  May  25, 
1995. 

FOn  FURTHER  INFORMATION  CONTACT: 

Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530.  Air  Traffic  Division. 
Western-Pacific  Region.  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard.  Lawndale. 
California  90261,  telephone  (310)  297- 
0010. 

SUPPt-EMENTARY  INFORMATION: 

History 

Federal  Register  Document  95-6380, 
Airspace  Docket  No.  95-AWP-4. 
published  on  March  15.  1995  (60  FR 
13900).  altered  the  Class  D  airspace  at 
Williams  AFB.  AZ.  The  correct  title 
description  and  geographic  location  of 
this  Class  D  airspace  is  Chandler,  AZ, 
which  was  inadvertently  omitted  from 
the  rule.  The  only  alteration  of  this 
Class  D  airspace  area  at  Chandler,  AZ, 
is  the  renaming  of  the  airport  to 
Williams  Gateway  Airport.  AZ.  due  to 
the  closure  of  Williams  AFB.  AZ.  This 
action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
description  for  the  Class  D  airspace  at 
Williams  Air  Force  Base  (AFB).  AZ,  as 
published  in  the  Federal  Register  on 
March  15.  1995  (60  FR  13900)  (Federal 
Register  Document  95-6380:  page 
13901.  column  1),  and  the  description 
in  FAA  Order  7400.9B,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  are  corrected  as  follows: 

171.1     [Corrected] 

On  page  13901,  in  column  1,  under 
Paragraph  5000.  the  first  line  of  the 
airspace  designation  is  corrected  to  read 
as  follows: 


AWP  AZ  D  Chandler.  AZ  [Revisedl 


Issued  in  Los  Angeles.  California,  on 
March  27.  1995.  ^ 

Dennis  T.  Koehkr, 

Acting  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  7, 11, 12, 18, 19,  24,  54, 
101, 102,  111,  114, 123.  128, 132.  134. 
141. 145,  146. 148.  151,  152,  177,  181, 
and  191 

^.D.  95-281 

Technical  Amendments  to  the 
Customs  Regulations 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  doctunent  amends  the 
Customs  Regulations  by  making  certain 
technical  corrections  to  various 
authority  citations  to  reflect 
amendments  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  made  by 
the  North  American  Free  Trade 
Agreement  (NAFTA)  and  the  Uruguay 
Round  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT). 
EFFECTIVE  DATE:  April  11.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  R.  Vilders.  Attorney. 
Regulations  Branch  (202)  482-6930. 

SUPPLEMENTARY  INFORMATION: 
Background 

At  present,  due  to  certain 
amendments  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  resulted  in  many  of  the  General 
Notes  of  the  HTSUS  being  renumbered, 
many  authority  citations  in  the  Customs 
Regulations  that  reference  certain 
General  Note  provisions  are  no  longer 
accurate. 

In  1994,  when  the  HTSUS  was 
amended  to  incorporate  changes  made 
by  the  North  American  Free  Trade 
Agreement  (NAFTA)  (see  Presidential 
Proclamation  6641  of  December  15. 
1993.  published  in  the  Federal  Register 
on  December  20, 1993  (58  FR  66867, 
67032)),  General  Notes  4  through  9  were 
redesignated  as  General  Notes  13 
through  18,  respectively,  and  new 
General  Notes  4  through  12  were  added. 
This  addition  of  nine  new  General  Notes 
caused  the  General  Note  numbering 
scheme  to  change.  In  1995,  when  the 
HTSUS  was  again  amended  to 
incorporate  changes  necessitated  by 
provisions  of  the  Uruguay  Round  of  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT)  (see  Presidential  Proclamation 
6763  of  December  23, 1994,  published 
in  the  Federal  Register  on  January  4, 
1995  (60  FR  1007,  1018)).  the  General 
Notes  were  modified  by  renumbering 
General  Notes  13  through  18  as  General 
Notes  16  through  21,  respectively,  and 


inserting  new  General  Notes  13  through 
15.  The  addition  of  three  more  General 
Notes  again  caused  the  General  Note 
numbering  scheme  to  change. 

For  example,  one  of  the  authorities  for 
many  Customs  Regulations,  as  detailed 
below,  is  the  General  Note  which 
provides  that  the  Secretary  of  the 
Treasury  is  authorized  to  issue  rules  and 
regulations  governing  the  admission  of 
articles  under  the  provisions  of  the  tariff 
schedule.  This  General  Note  was 
initially  designated  as  General  Note  8 
when  the  Harmonized  Tariff  Schedule 
was  adopted  in  1989,  became  General 
Note  17  in  1994,  and,  in  1995,  is  now 
designated  as  General  Note  20. 

Customs  also  cites  as  authority  for 
many  sections  detailed  below  the 
General  Note  which  provides  that  the 
Secretary  of  the  Treasury  is  authorized 
to  prescribe  methods  of  ascertainment 
whenever  he  finds  that  such  methods 
are  necessary  for  purposes  of  any  law 
administered  by  the  Customs  Service. 
This  General  Note  was  initially 
designated  as  General  Note  9  when  the 
Harmonized  Tariff  Schedule  was 
adopted  in  1989,  became  General  Note 
18  in  1994,  and,  in  1995,  is  now 
desi^ated  as  General  Note  21. 

This  document  updates  and  corrects 
those  references  in  the  Customs 
Regulations  to  the  HTSUS  General 
Notes. 

Discussion  of  Changes 

Part? 

The  authority  citation  for  Part  7 
references  General  Note  8  of  the  HTSUS. 
Since  this  General  Note  is  now 
designated  as  General  Note  20,  as 
discussed  above,  the  reference  is  revised 
accordingly. 

Part  11 

The  authority  citation  for  Part  11 
references  General  Note  9  of  the  HTSUS. 
Since  this  General  Note  is  now 
designated  as  General  Note  21,  as 
discussed  above,  the  reference  is  revised 
accordingly. 

Part  12 

The  general  authority  citation  for  Part 
12  references  General  Note  17  of  the 
HTSUS.  Since  this  General  Note  is  now 
designated  as  General  Note  20,  the 
reference  is  revised  accordingly. 

Parts  18,  19.  and  24 

The  general  authority  citation  for 
Parts  18  and  19  reference  General  Note 
8  of  the  HTSUS,  and  the  general 
authority  citation  for  Part  24  references 
General  Note  17  of  the  HTSUS,  both 
provisions  in  different  editions  of  the 
HTSUS  providing  for  the  regulations 
authority  notes  discussed  above.  For  the 


reasons  given  above,  these  references 
are  revised  to  read  General  Note  20. 
Also,  §24.23(c)(l)(v)  references  General 
Note  4  of  the  HTSUS.  which  deals  with 
exemptions.  Since  this  General  Note  is 
now  designated  as  General  Note  16,  the 
reference  is  revised  accordingly. 

Parts  54,  101,  102.  Ill,  114,  123,  128. 
132,  and  134 

The  authority  citations  for  Parts  54, 
101, 102,  111,  114, 123, 128. 132,  and 
134  reference  General  Note  8  of  the 
HTSUS.  For  the  reason  given  above, 
these  references  are  revised  to  reference 
General  Note  20. 

Part  141 

Section  141.4(a)  of  Part  141  references 
General  Note  4  of  the  HTSUS.  For  the 
reason  given  above,  this  reference  is 
revised  to  reference  General  Note  16. 

Parts  145,  146,  148,  and  151 

The  authority  citations  for  Parts  145, 
146, 148,  and  151  reference  General 
Note  8  of  the  HTSUS.  For  the  reason 
given  above,  these  references  are  revised 
to  reference  General  Note  20.  Also  in 
Part  151,  the  authority  citation 
references  General  Note  9  of  the  HTSUS. 
For  the  reason  given  above,  this 
reference  is  revised  to  reference  General 
Note  21. 

Part  152 

The  specific  authority  citation  for 
subpart  D  of  Part  152  and  several 
provisions  of  §  152.13  reference  General 
Note  5  of  the  HTSUS,  which  dealt  with 
the  commingling  of  goods.  Since  this 
General  Note  is  now  designated  as 
General  Note  17,  the  reference  is  revised 
accordingly. 

Parts  177,  181.  and  191 

The  general  authority  citations  for 
Parts  177,  181,  and  191  reference 
General  Note  17  of  the  HTSUS.  For  the 
reason  given  above,  these  references  are 
revised  to  reference  General  Note  20. 

Inapplicability  of  Public  Notice  and 
Comment  Requirements.  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Inasmuch  as  these  amendments 
merely  correct  certain  referencing  errors 
in  the  Customs  Regulations,  pursuant  to 
5  U.S.C.  553(a)(2)  and  (b)(B),  good  cause 
exists  for  dispensing  with  notice  and 
public  procedure  thereon  as 
unnecessary.  For  the  same  reason,  good 
cause  exists  for  dispensing  with  the 
requirement  for  a  delayed  effective  date, 
un'der  5  U.S.C.  553(a)(2)  and  (d)(3). 
Since  this  document  is  not  subject  to  the 
notice  and  public  procedure 
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requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Drafting  information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney.  Office 
of  Regulations  and  Rulings.  Regulations 
Branch. 

Amendments  to  the  Regulations 

The  authority  citations  to  those  parts 
of  chapter  1  of  the  Customs  Regulations 
(19  CFR  chapter  1)  listed  below  are 
amended  as  set  forth  below: 

PART  7— CUSTOMS  RELATIONS  WITH 
INSULAR  POSSESSIONS  AND 
QUANTANAMO  BAY  NAVAL  STATION 

1.  The  authority  citation  for  Fart  7  is 
revised  to  read  as  follows: 

Autliority:  19  U.S.C.  66.  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS]).  1623, 1624;  48 
U.S.C  1406i. 

PART  11— PACKING  AND  STAMPING; 
MARKING 

1 .  The  au^ority  citation  for  Part  1 1  is 
revised  to  read  as  follows: 

Authority:  5  V.SXl.  301;  19  U.S.C  66. 1202 
(General  Note  21.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  12  is  revised  to  read  as  follows: 

Authority:  5  U  S.C.  301;  19  U.S.C  66. 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624; 


PART  18— TRANSPORTATION  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  The  general  authority  citation  for 
Part  18  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  66, 
1202  (General  Note  20,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)),  1551,  1552, 1553, 1624; 


PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
Part  19  is  revised  to  read  as  follows: 


Authority:  5  U.S.C  301:  19  U.S.C  68. 1202 
(General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624; 


PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
Part  24  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U  S.C  58a-58c, 
66.  261.  267. 1202  (General  Note  20. 
Hannonized  Tariff  Schedule  of  the  United 
States  (HTSUS)).  1450.  1624;  31  U.S.C.  9701. 
unless  otherwise  noted. 


§24.23    [Amended] 

2.  In  §  24.23.  the  reference  in 
paragraph  (c)(l)(v)  to  "General  Note  4" 
is  revised  to  read  "General  Note  16". 

PART  54— CERTAIN  IMPORTATIONS 
TEMPORARILY  FREE  OF  DUTY 

1.  The  authority  citation  for  Part  54  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  20,  Section  XV.  Note  5.  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)),  1623, 1624. 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  101 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2.  66. 
1202  (General  Note  20.  Hannonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1623. 1624. 

PART  102- RULES  OF  ORIGIN 

1.  The  authority  citation  for  Part  102 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66. 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1624,  and  the  North 
American  Free  Trade  Agreement 
Implementation  Act.  Pub.L.  103-182,  107 
Stat.  2057. 

PART  111— CUSTOMS  BROKERS 

1.  The  general  authority  citation  for 
Part  111  is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1624. 1641; 


PART  114— GARNETS 

1.  The  authority  citation  for  Part  114 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66,  1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1623. 1624. 


PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
Part  123  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66.  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1431. 1433, 1624; 


PART  128— EXPRESS 
CONSIGNMENTS 

1.  The  authority  citation  for  Part  128 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66.  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1321. 1484, 1498. 
1551,  1555.  1556.  1565,  1624. 

PART  132— QUOTAS 

1.  The  authority  citation  for  Part  132 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66. 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  SUtes  (HTSUS)).  1623. 1624. 

PART  134— COUNTRY  OF  ORIGIN 
MARKING 

1.  The  authority  citation  for  Part  134 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  66.  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  SUtes  (HTSUS)). 
1304.1624. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
Part  141  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1448.  1484.  1624; 


§141.4    [Amended] 

2.  In  §  141.4.  the  reference  in 
paragraph  (a)  to  "General  Note  4"  is 
revised  to  read  "General  Note  16". 

PART  14&— MAIL  IMPORTATIONS 

1.  The  general  authority  citation  for 
Part  145  is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1624; 


PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  general  authority  citation  for 
Part  148  is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66,  1496.  1498.  1624. 
The  provisions  of  this  part,  except  for  subpart 
C  are  also  issued  under  19  U.S.C.  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)); 


PART  151— EXAMINATION, 
SAMPUNG,  AND  TESTING  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  151  is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Notes  20  and  21,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)),  1624.  Subpart 
A  also  issued  under  19  U.S.C.  1499.  *  *  * 


PART  152— CLASSFICATION  AND 
APPRAISEMENT  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
Part  152  is  unchanged,  but  the  speciftc 
authority  for  subpart  D  and  for  §§  152.13 
and  152.24  are  revised,  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1401a,  1500, 1502. 
1624; 

•  •  *  •  • 

Subpart  D  also  issued  under  19  U.S.C.  1202 
(General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  SUtes  (HTSUS)); 


PART  146— FOREIGN  TRADE  ZONES 

1.  The  general  authority  citation  for 
Part  146  is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66,  81a-81u.  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  SUtes  (HTSUS)). 
1623, 1624; 


Sections  152.13  and  152.24  also  issued 
under  19  U.S.C.  1202  (General  Note  17. 
Harmonized  Tariff  Schedule  of  the  United 
States  (HTSUS)). 

§152.13    [Amended] 

2.  In  §  152.13.  the  reference  in 
paragraphs  (bKl),  (b)(2).  (c)  introductory 
text,  (c)(1).  (c)(2),  (c)(3),  and  (d)  to 
"General  Note  5"  is  revised  to  read 
"General  Note  17". 

PART  177— ADMINISTRATIVE 
RULINGS 

1.  The  general  authority  citation  for 
Part  177  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 


PART  181— NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  authority  citation  for  Part  181 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66.  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1624,  and  the  North 
American  Free  Trade  Agreement 


Implementation  Act,  Pub.  L.  103-182, 107 
Stat.  2057. 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
Part  191  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C.  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1313,  1624; 

*  •  *  *  • 

Dated:  April  4, 1995. 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

|FR  Doc.  95-8745  Filed  4-10-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmhiistratioiT 

21  CFR  Parts  176  and  178 

Poeket  No.  93N-04a] 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components;  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Technical  Amendment 

AGENCY:  Food  and  Ehiig  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  an  error  in 
nomenclature  for  a  food  additive.  The 
amendment  adds  alkyl  mono-  and 
disulfonic  acids,  sodiimi  salts  (produced 
from  n-alkanes  in  the  range  of  Cio-Cig 
with  not  less  than  50  percent  C14-C16) 
as  a  component  of  paper  and 
paperboard  in  contact  with  food,  as  an 
antistatic  agent,  and  as  an  emulsifier 
and/or  surface  active  agent. 
Additionally,  because  certain  sections 
contain  multiple  entries  for  the  additive, 
FDA  is  amending  its  food  additive 
regulations  so  that  all  uses  of  the 
additive  will  be  combined  under  single 
entries  in  those  sections  of  the 
regulations. 

DATES:  Effective  April  11,  1995;  written 
objections  and  requests  for  a  hearing  by 
May  11,  1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 


and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  January  21, 1994  (59 
FR  3322),  FDA  published  a  proposed 
rule  to  correct  an  error  in  nomenclature 
for  a  food  additive  regulated  in 
§§  176.170, 176.180,  178.3130,  and 
178.3400  (21  CFR  176.170,  176.180, 
178.3130,  and  178.3400).  The  agency 
proposed  to  add  alkyl  mono-  and 
disulfonic  adds,  sodium  salts  (produced 
from  n-alkanes  in  the  range  of  Cio-Cis 
with  not  less  than  50  percent  C14-C16) 
to  those  sections  and  to  remove:  (1)  The 
listing  "n-alkylsulfonate  (alkyl  group  is 
in  the  range  Cio-Cjs  with  not  less  than 
50  percent  C14-C16)"  &t)m  §  176.170;  (2) 
the  listing  "petroleum  sulfonates"  from 
the  list  of  substances  in  §  176.180;  (3) 
the  hstings  for  "sodium  n-alkylsulfonate* 
(alkyl  group  in  the  range  of  Cio-Cig  with 
not  less  than  50  perc^t  C14-C16)"  and 
"sodium  sec-alkyl  mono-  and 
disulfonates  (alkyl  group  in  the  range  of 
Cior-Ci8  with  not  less  than  50  percent 
C14-C16)"  from  §  178.3130;  and  (4)  the 
listings  for  "n-alkylsulfonate  (alkyl 
group  is  in  the  range  Ckt-Cjs  with  not 
less  than  50  percent  C14-C16)"  and 
"sodium  sec-eilkyl  mono-  and 
disulfonates  (alkyl  group  in  the  range  of 
Ci(r-Ci8  with  not  less  than  50  percent 
C,4-C,6)"  from  §178.3400. 

FDA  received  no  comments  on  its 
proposal.  The  agency  is,  therefore, 
adopting  the  proposal  as  a  final  rule 
without  any  changes. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule,  as 
announced  in  the  propKJsed  rule  (59  FR 
3322,  January  21, 1994).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  this  action 
will  not  have  a  signiHcant  impact  upon 
the  human  environment  and  that 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
Mnth  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
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by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  no  current  activity  is 
prohibited  by  this  Hnal  rule,  the 
compliance  costs  to  firms  are  zero. 
Likewise,  because  no  increase  in  the 
health  risks  faced  by  consumers  will 
result  from  this  final  rule,  total  costs  are 
also  zero.  The  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act.  no 
further  analysis  is  required. 

Furthermore,  in  accordance  with  the 
Regulatory  Flexibility  Act.  the  agency 
previously  considered  the  potential 
effects  that  this  rule  would  have  on 
small  entities,  including  small 
businesses,  and  has  determined  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
would  derive  from  this  action.  FDA  has 
not  received  any  new  information  or 
comments  that  would  alter  its  previous 
determination. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  11.  1995.  file 
with  the  Dockets  Management  Branch 


(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects 

21  CFR  Parts  1 76  and  1 78 
Food  additives.  Food  packaging. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  parts  176 
and  178  are  amended  as  follows: 

PART  176— INDIRECT  FOOD 

ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  406.  409.  721  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  346.  348.  379€). 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (b)(2)  by  removing 
the  entry  for  "n-Alkylsulfonate  (alkyl 
group  is  in  the  range  Cicr-Cm  with  not 
less  than  50  percent  Ci^-Ck,)"  and  by 
alphabetically  adding  a  new  entry  under 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows: 

§176.170    Components  of  paper  and 
papert>oard  tn  contact  wttti  aqueous  and 
fatty  foods. 

*         •         *         •         • 

tb)  •  •  • 
(2)  •  •  • 


List  of  sutMtances 


Limitations 


Alkyl  mono-  and  disulfontc  acids,  sodium  salts  (produced  from  o- 
alkanes  in  ttie  range  of  Ckt-Chi  wrtfi  not  less  than  50  percent  Ci4- 
C,»).. 


For  use  only: 


1.  As  emulsifiers  for  vinylidene  chloride  copolymer  coatings  and  limited 
to  use  at  levels  not  to  exceed  2  percent  by  weight  of  the  coating  sol- 
ids. 

2.  As  emuteifiers  for  vinylidene  chkxide  copolymer  or  homopolymer 
coatings  at  levels  not  to  exceed  a  total  of  2.6  percent  by  weight  of 
coating  soltds.  The  finished  polymer  contacts  food  only  of  types  iden- 
tified in  paragraph  (c)  of  this  section,  Table  1 ,  under  Types  I,  II.  Ill, 
JV.  V.  VIA,  VIB.  VII,  VIII,  and  IX  and  under  conditions  of  use  E.  F, 
and  G  descntjed  in  Tat)le  2  of  paragraph  (c)  of  this  section. 


"3.  Section  176.180  is  amended  in  the 
table  in  paragraph  (b)(2)  by  removing 
the  entry  for  "Petroleum  sulfonates" 


and  by  alphabetically  adding  a  new 
entry  under  the  heading  "List  of 
substances"  to  read  as  follows: 


§176.180    Components  of  paper  and 
papert>oard  In  contact  witti  dry  food. 

(b)*  *  * 
(2)  •  •  • 


C^»_«l     D. 


/   \/*»1     an     M,-.     CO    /   Xii 


^arinxt 


■  I     11        lOOR     /     Dill 


ac     '21-1 


A    Pc 


ilof  w 
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List  of  sut>stances 


Umitations 


Alkyl  mono-  arxl  disulfonic  acids,  sodium  salts  (produced  from  rv 
alkanes  in  the  range  of  Cio-Cts  with  not  less  than  50  percent  Ch 
C,*).. 


PART  17ft-INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

4.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342,348,  379e). 


5.  Section  178.3130  is  amended  in  the 
table  in  paragraph  (b)  by  removing  the 
entries  for  "Sodium  n-alkylsulfonate 
(alkyl  group  in  the  range  of  Cio-Cig  with 
not  less  than  50  percent  C14-C16)"  and 
"Sodium  sec-alkyl  mono-  and 
disulfonates  (alkyl  group  in  the  range  of 
Ci(r-Ci8  vvith  not  less  than  50  percent 


C14-C16)*'  and  by  alphabetically  adding 
a  new  entry  under  the  headings  "List  of 
substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.31 30    Antistatic  and/or  antif ogging 
agents  in  food-packaging  materials. 

***** 

(b)*  *  * 


List  of  sut>stances 


Umitations 


Alkyl  mono-  arxl  disulfonk:  acids,  sodium  salts  (produced  from  n- 
alkanes  in  the  range  of  Cii,-Ci«  with  not  less  ttian  50  percent  C14- 

C,6).. 


For  use  only: 


1.  As  antistatic  agents  at  levels  not  to  exceed  0.1  percent  t>y  weight  of 
polyolefin  films  that  comply  with  §  177.1520  of  this  chapter:  Provided, 
ttiat  ttie  finished  olefin  polymers  contact  foods  of  Types  I,  II.  III.  IV. 
V.  VIA,  VIB.  VII.  VIII.  and  IX  described  in  Table  1  of  §  176.170(c)  of 
this  chapter.  arxJ  under  corxlitlons  of  use  E.  F.  ar>d  G  described  in 
TatjIe  2  of  §  176.170(c)  of  this  chapter. 

2.  As  antistatk;  agents  at  levels  not  to  exceed  3.0  percent  by  weight  of 
polystyrene  or  rut)ber-modified  polystyrene  complying  with 

§  177.1640(c)  of  this  chapter  under  corxlitions  of  use  B  through  H 
described  in  Table  2  of  §  176.170(c)  of  this  chapter. 


6.  Section  178.3400  is  amended  in  the  table  in  paragraph  (c)  by  removing  the  entries  for  "n-Alkylsulfonate  (alkyl 
group  is  in  the  range  Cia-Cm  with  not  less  tlian  50  percent  C14-C16)"  and  "Sodium  sec-alkyl  mono-  and  disulfonates 
(alkyl  group  in  the  range  of  Ckt-Cis  with  not  less  than  50  percent  Ci^-Cie)"  and  by  alphabetically  adding  a  new 
entry  under  the  headings  "List  of  substances"  and  "Limitations"  to  read  as  follows: 


§  178.3400    Emulsifiers  and/or  surface  active  agents. 


(c) 


F(>Hpral    Rpoistpr   /   Vnl     60     Nn     6Q    /   Tiipcrlnv     Anril    11      1QQS    /   RiiIog  anA   Rooiilatinnc 


1  R^'i'l 
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List  of  substances 


Limitations 


Alkyl  mono-  and  disuHonic  acids,  sodium  salts  (produced  from  n- 
alkanes  in  ttw  range  of  Cio-Cm  with  not  less  ttian  50  percent  C|4- 

C,6).. 


For  use  only: 


1.  As  provided  in  §  176.170  of  ttiis  chapter. 

2.  At  levels  not  to  exceed  2  percent  by  weight  of  polyvinyl  chloride  antV 
or  vinyl  chloride  copolymers  complying  with  §  177.1980  of  this  chap- 
ter. 

3.  As  emulsifiers  in  vinylidene  chlofide  copolymer  or  homopolymer 
coatings  at  levels  not  to  exceed  a  total  of  2  6  percent  by  weight  of 
coating  solids.  The  finished  polymer  contacts  food  only  of  ttie  Types 
I,  II,  III,  IV,  V,  VIA.  VIB.  VII.  VIII.  and  IX  as  identified  in  Table  1  of 

§  176.170(c)  of  this  chapter,  and  limited  to  conditions  of  use  E,  F, 
and  G  described  in  Table  2  of  §  176.170  of  this  chapter. 

4.  As  emulsifiefs  and^or  surface-active  agents  at  levels  not  to  exceed 
3.0  percent  by  weight  of  polystyrene  or  rutjber-modified  polystyrene 
cofTiplylng  with  §177. 1640(c)  of  this  chapter  under  conditions  of  use 
B  through  H  descnbed  in  Table  2  of  §  1 76. 1 70(c)  of  this  chapter. 


Dated:  April  3, 1995. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Intitiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
|FR  Doc.  95-S772  Filed  4-10-95;  8:45  ami 
BiLUNQ  cooe  4iao-oi-f 


21  CFR  Part  178 
[Docket  No.  91 F-0499] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  eind  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2,4-di-tert-pentyl-6-ll- 
(3,5-di-fert-pentyl-2- 
hydroxyphenyl)ethyl]phenyl  acrylate  as 
an  antioxidant  in  the  manufacture  of 
polystyrene  and  rubber-modified 
polystyrene  articles  that  contact  food. 
This  action  is  in  response  to  a  petition 
filed  by  Sumitomo  Chemical  America, 
Inc. 

DATES:  Effective  April  11,  1995;  vmtten 
objections  and  requests  for  a  hearing  by 
May  11.1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  food 
Safety  and  Applied  Nutrition  (HFS- 


216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  30.  1992  (57  FR  3633),  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4295)  had  been  filed  by 
Sumitomo  Chemical  America,  Inc.,  345 
Park  Ave..  New  York,  NY  10154.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  2,4-di-tert-pentyl-6-[l- 
(3.5-di-te/t-pentyl-2- 
hydroxyphenyl)ethyllphenyl  acrylate  as 
an  antioxidant  in  the  manufacture  of 
polystyrene  and  rubber-modified 
polystyrene  articles  that  contact  food. 

FT)A  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the  ' 
regulations  in  §  178.2010(b)  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 


action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  11,  1995,  file 
with  the  Dockets  Management  Branch  , 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348,  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry  "2,4- 
di-(ert-pentyl-6-[l-(3,5-di-tert-pentyl-2- 
hydroxyphenyl)ethyl]phenyl  acrylate" 
by  adding  a  new  entry  "3."  under  the 
heading  "Limitations"  to  read  as 
follows: 

§178.2010    Antioxidants  and/or  stabilizers 
for  poiytners. 


(b) 


Substances 


Umitations 


2,4-Di-teffpentyl-6-[1- 
(3,5-di-fer^pentyl-2- 
hydroxypheny- 
l)ethyl)phenyl  acry- 
late (CAS  Reg. 
No.  123968-25-2).. 


For  use  only: 


3.  At  levels  not  to 
exceed  0.5  percent 
by  weight  of  poly- 
styrene and  rutJber- 
modified  poly- 
styrene complying 
with  §177.1640  of 
this  chapter  in  con- 
tact with  all  food 
types  under  condi- 
tions of  use  D 
through  G  as  de- 
scribed in  Tat>le  2 
of  §  176.170(c)  of 
this  chapter. 


Dated:  April  3. 1995. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives.  Center  for  Food  Safety 
and  Applied  Nutrition. 
jFR  Doc.  95-8773  Filed  4-10-95;  8:45  am) 

BiLUNG  COOC  41MM)1-F 


DEPARTMENT  OF  JUSTICE 

Parole  Commission  28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Original  Jurisdiction  Cases 

AGENCY:  Parole  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  the  voting  quorum  required 
for  initial  parole  decisions  made  under 
28  CFR  2.17,  which  is  the  procedure  for 
original  jurisdiction  cases  (high  profile 
and  extremely  serious  offenders).  The 
Commission  has  determined  that  the 
present  four-vote  requirement  is  no 
longer  appropriate,  in  view  of  the  fact 
that  only  six  Commissioners  are  ^ 

ciurently  holding  office.  Accordingly, 
the  quorum  required  to  decide  original 
jurisdiction  cases  will  be  three  votes. 
Appeals  from  these  decisions  will 
continue  to  be  presented  to  the  full 
Commission  luider  28  CFR  2.27. 
EFFECTIVE  DATE:  May  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  550  Friendship  Blvd.,  Chevy 
Chase,  Maryland  20815,  Telephone 
(301)  492-5959. 

SUPPLEMENTARY  INFORMATION:  The 
above-described  procedural  change 
reduces  the  quorum  of  Commissioner 
votes  required  to  decide  an  original 
jurisdiction  case  under  28  CFR  2.17, 
from  four  to  three.  This  is  a  procedural 
change  only,  and  it  is  expected  to 
permit  more  expeditious  decision- 
making in  original  jurisdiction  cases, 
without  materially  affecting  a  prisoner's 
chances  for  parole.  The  guidelines  at  28 
CFR  2.20  will  continue  to  govern  the 
merits  of  the  decision  to  grant,  deny,  or 
revoke  parole,  and  appeals  will  be 
decided  by  a  majority  of  the 
Commission. 

Implementation 

This  procedural  rule  will  apply  to  all 
original  jurisdiction  cases  decided  after 
the  effective  date  shown  above, 
pursuant  to  28  CFR  2.17. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866,  and 
the  rule  has,  accordingly,  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  The  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 


List  of  Subiects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners.' 

The  Final  Rule 

Accordingly,  the  U.S.  Parole 
Commission  makes  the  following 
amendment  to  28  CFR  part  2: 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

§2.17    [Amended] 

(2)  28  CFR  Part  2,  §  2.17(a)  is 
amended  by  substituting  the  words 
"concurrence  of  three  votes"  for  the 
words  "concurrence  of  four  votes". 

Dated:  March  31, 1995. 
Edward  F.  Reilly,  Jr., 
Chairman,  U.S.  Parole  Commission. 
(FR  Doc.  95-8914  Filed  4-10-95;  8:45  am] 

BILUNG  COOC  441(M>1-P 


28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Transfer  Treaty  Prisoners 

AGENCY:  Parole  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  the  regulation  that  sets 
forth  procedures  for  transfer  treaty 
offenders  under  18  U.S.C.  4106A,  to 
require  the  concurrence  of  two  U.S. 
Parole  Commissioners  for  a  decision.  At 
present,  transfer  treaty  cases  are  decided 
by  Regional  Commissioners,  pursuant  to 
the  general  delegation  of  authority  at  28 
CFR  2.24.  The  Commission  considers 
that  this  voting  quorum  change  is 
appropriate  because  appeals  from  the 
Commission's  decisions  in  transfer 
treaty  cases,  unlike  ordinary  parole 
cases,  are  taken  directly  to  a  U.S.  Court 
of  Appeals. 

EFFECTIVE  DATE:  May  11,  1995. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  5550  Friendship  Blvd..  Chevy 
Chase,  Maryland  20815.  Telephone 
(301) 492-5959. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Parole  Commission  has  the  statutory 
function  of  setting  release  dates  and 
periods  of  supervised  release  for 
citizens  of  the  United  States  who  are 
transferred  from  foreign  countries, 
pursuant  to  treaty,  to  serve  sentences 
imposed  by  foreign  courts.  Under  18 
U.S.C.  4106A.  these  prisoners  come 
before  the  U.S.  Parole  Commission  for  a 
hearing  and  a  decision  that  is  subject  to 
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appeal  to  a  U.S.  Court  of  Appeals  in 
accordance  with  18  U.S.C.  3742. 

The  Commission  has  found  it 
necessary  to  make  these  decisions 
through  a  delegation  of  authority  to 
individual  Commissioners  in  order  to 
permit  timely  processing  of  these  cases. 
(Many  of  these  treaty  prisoners  are 
returned  to  the  United  States  after 
having  already  served  sufficient  time  in 
foreign  prisons  to  warrant  an  immediate 
release  date  within  the  applicable 
sentencing  guideline  range.)  The 
Commission  has  decided,  however,  that 
a  quorum  of  two  Commissioners  is  more 
appropriate,  given  the  fact  that  there  is 
no  administrative  appeal  from  the 
Regional  Commissioner's  decision.  This 
is  in  contrast  to  the  ordinary  parole  case 
wherein  the  Regional  Commissioner's 
decision  is  subject  to  an  administrative 
app>eal  within  the  Conunission,  under 
18  U.S.C.  4215,  before  the  prisoner  may 
seek  judical  review  in  a  federal  court. 
Accordingly,  transfer  treaty  cases  under 
18  U.S.C.  4106A  will  be  decided  by  the 
National  Commissioners,  with  the 
concurrence  of  two  Commissioners 
required  to  reach  a  decision. 

Implementation 

This  procedural  rule  will  be  applied 
to  all  transfer  treaty  cases  under  18 
U.S.C.  4106A  wherein  the  transfer  treaty 
hearing  is  conducted  on  or  after  the 
effective  date  set  forth  above. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement: 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866,  and 
the  rule  has  therefore  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  The  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subiects  in  28  CFR  Part  2: 

Administrative  practice  and 
procedure,  probation  and  parole  , 
prisoners. 

The  Final  Rule 

Accordingly,  the  U.S.  Parole 
Commission  makes  the  following 
amendment  to  28  CFR  part  2: 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

(2)  28  CFR  part  2,  §  2.62(i)(l)  is 
revised  to  read  as  follows: 


§2.62    Prtaoners  transferred  purmuant  to 
tTMty. 

•  *•••• 

(i)  Fjna7  decision.  (1)  The  Commission 
shall  render  a  decision  as  soon  as 
practicable  and  without  unnecessary 
delay.  E)ecisions  shall  be  made  upon  a 
concurrence  of  two  votes  of  the  National 
Commissioners.  The  decision  shall  set  a 
release  date  and  a  period  and  conditions 
of  supervised  release.  If  the  Commission 
determines  that  the  appropriate  release 
date  under  18  U.S.C.  4106A  is  the  full 
term  date  of  the  foreign  soitence,  the 
Commission  will  order  the  transferee  to 
"continue  to  expiration" 

•  •>••• 

Dated:  March  31.  199S. 
Edward  F.  Rmlly.  |r.. 

Chairman,  U.S.  Parole  Commission. 

(PR  Doc.  95-8911  Filed  4-10-95;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  2  and  3 
RIN  2900-nAH3« 

Veterans'  Benefits  Improvements  Act 
of  1994:  To  Implement  Provisions  of 
Public  Law  103-446 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to:  Allow  the 
election  of  death  pension  by  surviving 
spouses  in  receipt  of  dependency  and 
indemnity  compensation  (DIC); 
eliminate  the  requirement  to  pay  certain 
benefits  in  Philippine  [wsos:  revise  the 
treatment  of  certain  claims  after  a 
renouncement  of  benefits;  and  exclude 
from  countable  income  in  the  pension 
and  parents'  DIC  programs  certain 
income  of  Alaska  natives.  These 
changes  are  needed  to  implement 
recently  enacted  legislation.  The 
intended  effect  of  these  changes  is  to 
bring  the  regulations  into  conformance 
with  the  new  statutory  requirements. 
EFFECTIVE  DATE:  These  amendments  are 
effective  November  2,  1994.  the  date 
that  Public  Law  103-446  was  signed 
into  law.  except  for  the  provisions 
removing  the  requirement  to  pay  certain 
benefits  in  Philippine  pesos  (38  CFR 
2.67a.  3.8.  3.100(b).  3.251(a)(3).  and 
3.1600)  which  are  effective  January  1, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge.  Consultant,  Regulations 
Staff  (21  IB).  Compensation  and  Pension 
Service,  Veterans  Benefits 


Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  telephone 
(202) 273-7210. 

SUPP1.EMENTARY  INFORMATION:  On 
November  2,  1994.  the  Veterans' 
Benefits  Improvements  Act  of  1994  was 
signed  into  law.  Formerly,  no  person  in 
receipt  of  DIC  could  elect  to  receive  any 
other  benefit  based  on  the  same  death. 
Section  111  of  the  Veterans'  Benefits 
Improvements  Act  of  1994,  Public  Law 
103-446.  amended  38  U.S.C.  1317  to 
allow  a  surviving  spouse  in  receipt  of 
DIC  to  elect  death  pension  instead  of 
such  compensation.  VA  is  amending  38 
CFR  3.5(c)  and  3.702(d)  to  conform  with 
this  new  statutory  provision.  We  have 
also  made  a  nonsubstantive  change  in 
§  3.702(d)  to  clarify  when  an  election  of 
DIC  is  final. 

Under  the  provisions  of  38  U.S.C. 
5306  any  person  can  renoimce  a  benefit 
to  which  he  or  she  is  entitled.  Until 
recently  any  new  application  filed 
thereafter  was  treated  as  an  original 
application.  Section  503  of  Public  Law 
103-446  amended  38  U.S.C.  5306  by 
adding  a  new  subsection  which 
provides  that  a  new  application  for 
pension  or  parents'  DIC  filed  within  one 
year  after  renouncement  of  that  benefit 
shall  not  be  treated  as  an  original 
application  but  rather  that  any  benefits 
due  will  be  payable  as  if  the 
renouncement  has  not  occurred.  VA  is 
amending  38  CFR  3.106  and  3.400(s)  to 
conform  to  this  new  statutory 
requirement. 

All  income  is  countable  when  VA 
determines  entitlement  to  income-based 
benefits  unless  specifically  excluded  by 
law.  Section  506  of  PubHc  Law  103-446 
provides  a  new  exception  to  countable 
incortie  if  cash,  stock,  land,  or  other 
interests  are  received  by  an  individual 
from  a  Native  Corporation  under  the 
Alaska  Native  Claims  Settlement  Act  (43 
U.S.C.  1601  et  seq.).  VA  is  amending  38 
CFR  3.261.  3.262  and  3.272  to  conform 
to  this  new  statutory  requirement. 

Section  507  of  Public  Law  103-446 
amended  38  U.S.C.  107  to  eliminate  the 
requirement  that  compensation.  DIC,  or 
burial  allowance  based  on  certain 
Philippine  service  deemed  not  to  be 
active  service  for  other  purposes  be  paid 
in  Philippine  pesos.  VA  is  amending  38 
CFR  3.8,  3.251(a)(3).  and  3.1600  to 
conform  to  this  statutory  revision.  VA  is 
removing  §§  2.67a  and  3.100(b)  because, 
in  light  of  the  statutory  amendment, 
calculation  of  the  annual  income 
limitation  in  Philippine  pesos  is  not 
required  and  a  delegation  of  authority  to 
the  Chief  Benefits  Director  for  that 
purpose  is  no  longer  necessary. 

VA  is  issuing  a  final  rule  to  make  the 
above  described  amendments.  These 


amendments  are  necessary  to  conform 
regulatory  provisions  with  Public  Law 
103-446.  Because  these  amendments 
merely  restate  statutory  changes, 
publication  as  a  proposal  for  public 
comment  is  unnecessary. 

Administrative  Procedure  Act:  This 
final  rule  merely  restates  statutory 
changes  contained  in  Public  Law  103- 
446.  Accordingly,  pursuant  to  5  U.S.C. 
553.  there  is  a  basis  for  dispensing  with 
prior  notice  and  comment  on  this  final 
rule  and  dispensing  with  a  30-day  delay 
of  its  effective  date. 

Regulatory  Flexibility  Act:  Because  no 
notice  of  proposed  rulemaking  was 
required  in  connection  with  the 
adoption  of  this  final  rule,  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101. 
64.104,  64.105,  64.109.  and  64.110. 

List  of  Subjects 

38  CFR  Part  2 

Authority  delegations  (Government 
agencies),  Veterans  Affairs  Department. 

38  CFR  Fart  3 

Administrative  practice  and 
procedure,  Claims.  Health  care. 
Individuals  with  disabilities,  Pensions, 
Veterans. 

Approved:  March  31,  1995. 
Jesse  BroMm, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  2  and  3  are 
amended  as  set  forth  below: 


PART  2— DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  512(a),  unless 
otherwise  noted. 

§  2.67a    [Removed] 

2.  Section  2.67a  is  removed. 

PART  3— ADJUDICATION  . 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

§3.5    [Amended] 

2.  In  §  3.5(c)  change  the  period  after 
"Affairs"  to  a  comma  and  add  the 
following:  "except  that,  effective 
November  2, 1994,  a  surviving  spouse 
who  is  receiving  dependency  and 
indemnity  compensation  may  elect  to 
receive  death  pension  instead  of  such 
compensation." 

§  3.8    [Amended] 

3.  In  §  3.8(b)  and  §  3.8(c)(1)  remove 
"in  Philippine  pesos  equivalent  to"  and 
add  "or*,  in  its  place. 

4.  In  §  3.8(e)  remove  "a  peso  basis" 
and  add,  in  its  place,  "a  $0.50  for  each 
dollar  authorized  basis".  Remove 
"payable  in  pesos."  and  add,  in  its 
place,  "payable  at  the  rate  of  $0.50  for 
each  dollar  authorized." 


§3.100    [Amended] 

5.  Section  3.100(b)  is  removed. 
Redesignate  §  3.100(c)  as  §  3.100(b). 

6.  In  §  3.106.  redesignate  paragraphs 
(c)  and  (d)  as  paragraphs  (d)  and  (e), 
respectively.  Add  a  new  paragraph  (c)  to 
read  as  follows: 

§3.106    Renouncement 


(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  if  a  new 
application  for  pension  or  parents' 
dependency  and  indemnity 
compensation  is  filed  within  one  year 
after  the  date  that  the  Department  of 
Veterans  Affairs  receives  a 
renouncement  of  that  benefit,  such 
application  shall  not  be  treated  as  an 
original  application  and  benefits  will  be 
payable  as  if  the  renouncement  had  not 
occurred. 

(Authority:  38  U.S.C.  5306(c)) 
§  3.251     [Amended] 

7.  In  §3. 251(a)(3),  remove 
"computed"  and  "in  Philippine  pesos 
equivalent". 

8.  In  §  3.261,  paragraph  (a)(39)  is 
added  to  read  as  follows: 

§  3.261     Character  of  Income;  exclusions 
and  estates. 


(a)  Income 


Income 

Dependency 
(parents) 

Dependency  and 

irxJemnity 

compensation 

(parents) 

Pension;  okJ-taw 
(veterans,  sur- 
viving spouses 
and  children) 

Pension;  section 
306  (veterans, 

survivir>g 

spouses  and 

chikJren) 

See— 

(39)  Cash,  stock,  land  or  other  interests  re- 
ceived from  a  Native  Corporation  under  the 
Alaska   Native   Claims   Settlement   Act   (43 
U.S.C.  1601  et  seq.). 

Excluded 

Excluded 

Excluded 

Excluded 

§3.262(x). 

9.  In  §  3.262,  paragraph  (x)  and  its 
authority  citation  are  added  as  follows: 

§  3.262    Evaluation  of  income. 

•         *         *         •        * 

(x)  Alaska  Native  Claims  Settlement 
Act.  There  shall  be  excluded  from 
income  computation  any  cash 
(including  cash  dividends  on  stock 
received  from  a  Native  Corporation)  to 
the  extent  that  it  does  not.  in  the 
aggregate,  exceed  $2,000  per  individual 
per  annum;  stock  (including  stock 


issued  or  distributed  by  a  Native 
Corporation  as  a  dividend  or 
distribution  on  stock);  a  partnership 
interest;  land  or  an  interest  in  land 
(including  land  or  an  interest  in  land 
received  from  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock);  and 
an  interest  in  a  settlement  trust. 
(November  2.  1994) 

(Authority:  Sec.  506.  Pub.  L.  103-446) 

10.  In  §  3.272.  paragraph  (t)  and  its 
authority  citation  are  added  as  follows: 


§  3.272    Exclusions  from  income. 

***** 

(t)  Alaska  Native  Claims  Settlement 
Act.  Any  receipt  by  an  individual  of 
cash  (including  cash  dividends  on  stock 
received  from  a  Native  Corporation)  to 
the  extent  that  it  does  not,  in  the 
aggregate,  exceed  $2,000  per  individual 
per  annum;  stock  (including  stock 
issued  or  distributed  by  a  Native 
Corporation  as  a  dividend  or 
distribution  on  stock);  a  partnership 
interest;  land  or  an  interest  in  land 
(including  land  or  an  interest  in  land 
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received  from  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock):  and 
an  interest  in  a  settlement  trust. 
(November  2, 1994) 

(Authority:  Sec.  506.  Pub.  L.  103-446) 

13.400    [Amended] 

11.  In  §  3.400(s),  remove  "Date"  and 
add,  in  its  place,  "Except  as  provided  in 
S  3.106(c),  date". 

12.  In  §  3.702,  paragraph  (d)  is  revised 
as  follows: 

$  3.702    Dependency  and  indemnity 
compensation. 

•  •         •        *        • 

(d)  Finality  of  election. 

(1)  Except  as  noted  in  paragraph 
(d)(2).  an  election  to  receive 
dependency  and  indemnity 
compensation  is  final  and  the  claimant 
may  not  thereafter  reelect  death  pension 
or  compensation  in  that  case.  An 
election  is  final  when  the  payee  (or  the 
payee's  fiduciary)  has  negotiated  one 
check  for  this  benefit  or  when  the  payee 
dies  after  Hling  an  election  but  prior  to 
negotiation  of  a  check. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (d)(1).  effective  November  2. 
1994,  a  surviving  spouse  who  is 
receiving  dependency  and  indemnity 
compensation  may  elect  to  receive  death 
pension  instead  of  such  compensation. 

(Authority:  38  U.S.C.  1317) 

•  •         •         •         • 

$3.1600    [Amended] 

13.  In  §3.1600.  paragraphs  (a),  (b), 
and  (f),  remove  the  words  "in 
Philippine  pesos". 

|FR  Doc.  95-8887  Filed  4-10-95;  8:45  ami 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6189-2] 

Arizona:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Arizona  has 
applied  for  Bnal  authorization  of 
revisions  to  its  hazardous  waste 


program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended.  The  Environmental 
Protection  Agency  (EPA)  has  completed 
its  review  of  Arizona's  application  and 
has  made  a  decision,  subject  to  public 
review  and  comment,  that  Arizona's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  Arizona's 
hazardous  waste  program  revisions. 
Arizona's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  Arizona 
is  effective  June  12. 1995,  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Arizona's 
program  revision  application  must  be 
received  by  the  close  of  business  May 
11,  1995. 

ADDRESSES:  Copies  of  Arizona's  program 
revision  application  are  available  during 
the  business  hours  of  9:00  a.m.  to  5:00 
p.m.  at  the  following  addresses  for 
inspection  and  copying: 
Arizona  Department  of  Environmental 
Quality,  Central  Office,  Office  of 
Waste  Programs,  Waste  Assessment 
Section,  3033  N.  Central  Avenue. 
Phoenix.  Arizona  85012,  Phone:  602/ 
207-4211 
Arizona  Department  of  Environmental 
Quality.  Northern  Regional  Office. 
2501  North  4th  Street.  Suite  #14. 
Flagstaff,  Arizona  86004,  Phone:  602/ 
779-0313  or  1-800/234-5677 
Arizona  Department  of  Environmental 
Quality.  Southern  Regional  Office, 
4040  East  29th  Street,  Tucson, 
Arizona  85711.  Phone:  602/628-5651 
or  1-800/234-5677 
U.S.  EPA  Region  IX  Library-Information 
Center,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  Phone: 
415/744-1510 

Written  comments  should  be  sent  to 
April  Katsura.  U.S.  EPA  Region  IX  (H- 
4),  75  Hawthorne  Street,  San  Francisco, 
California  94105,  Phone:  415/744-2030. 
FOR  FURTHER  INFORMATION  CONTACT: 

April  Katsura,  U.S.  EPA  Region  IX  (H- 
4),  75  Hawthorne  Street,  San  Francisco, 
California  94105.  Phone:  415/744-2030. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 


Conservation  and  Recovery  Act 
("RCRA  "  or  "the  Act").  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPAs  regulations  in  40  CFR  parts  260- 
266,  268,  124  and  270. 

B.  Arizona 

Arizona  initially  received  final 
authorization  for  the  base  program  on 
November  20,  1985.  Arizona  received 
final  authorization  for  revisions  to  its 
program  on  August  6.  1991,  July  13, 
1992,  November  23,  1992.  and  October 
27.  1993.  On  February  10.  1995.  Arizona 
submitted  an  application  for  additional 
revision  approvals.  Today.  Arizona  is 
seeking  approval  of  its  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  Arizona's 
application,  and  has  made  an  immediate 
final  decision  that  Arizona's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  approve  final 
authorization  for  Arizona's  hazardous 
waste  program  revisions.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until  May 
11,  1995.  Copies  of  Arizona's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Arizona's  program 
revisions  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Arizona  is  applying  for  authorization 
for  the  following  Federal  hazardous 
waste  requirements: 


Federal  requirement 


Federal  requirement 


Permit  Modifications  for  Hazardous  Waste  Management  Facilities  (53 
FR  37912.  September  28,  1988.  as  amended  October  24,  1988  at  53 
FR  41649). 


State  auttx>nty 


Arizona  Revised  Statutes  (ARS)  49-922.A  h 
Code  (AAC)  R18-8-264.A.  265.A.  270.A 
D(c)(3). 


B;  Arizona  Administrative 
♦  C.and271.A.  D(c)(1)  + 


Changes  to  Interim  Status  Facilities  for  Hazardous  Waste  Management 
Permits;  Procedures  for  Post-Closure  Permitting  (54  FR  9596,  March 
7,  1989). 

Changes  to  Part  124  Not  Accounted  for  by  Present  Checklists  (48  FR 
14146,  April  1,  1983;  48  FR  30113,  June  30,  1983;  53  FR  28118. 
July  26,  1988;  53  FR  37396,  September  26,  1988;  54  FR  246,  Janu- 
ary^, 1989). 

Criteria  for  Listing  Toxic  Wastes;  Technical  Amendment  (55  FR  18726, 
May  4,  1990). 

Exceptions  to  the  Burning  and  Blending  of  Hazardous  Wastes  (RCRA 
§3004(q)(2)(A)  and  §3004(r)  (2)  and  (3)). 

HSWA  Codification  Rule  2;  Corrective  Action  for  Injection  Wells  (52  FR 
45788,  December  1,  1987). 

Wood  Preserving  Listing;  Technical  Correction  (56  FR  30192,  July  1, 
1991)  including  HSWA  and  non-HSWA  portions. 

Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces;  Correc- 
tions and  Technical  Amendments  I  (56  FR  32688,  July  17,  1991)  in- 
cluding HSWA  and  non-HSWA  portions. 

Land  Disposal  Restrictions  for  Electric  Arc  Furnace  Dust  (K061)  (56  FR 
41164,  August  19.  1991). 

Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces;  Tech- 
nical Amendments  II  (56  FR  42504,  August  27,  1991)  including 
HSWA  and  non-HSWA  portions. 

Exports  of  Hazardous  Waste;  Technical  Correction  (56  FR  43704,  Sep- 
tember 4,  1991). 

Coke  Administrative  Stay  (56  FR  43874,  September  5,  1991) 

Amerxjments  to  Interim  Status  Standards  for  Downgradient  Ground- 
Water  Monitoring  Well  Locations  at  Hazardous  Waste  Facilities  (56 
FR  66365,  December  23,  1991). 

Liners  and  Leak  Detection  Systems  for  Hazardous  Waste  Land  Disposal 
Units  (57  FR  3462,  January  29,  1992)  including  HSWA  and  non- 
HSWA  portions. 

Administrative  Stay  for  the  Requirement  that  Existing  Drip  Pads  Be  Im- 
permeable (57  FR  5859,  Felxuary  18,  1992)  including  HSWA  and 
rxjrvHSWA  portions. 

Secorxl  Correction  to  the  Third  Third  Land  Disposal  Restrictions  (57  FR 
8086,  March  6,  1992). 

Hazardous  Detjris  Case-t)y-Case  Capacity  Variance  (57  FR  20766,  May 
15,  1992). 

Used  Oil  Filter  Exclusion  (57  FR  21524,  May  20,  1992)  

Coke  By-Product  Exclusion  (57  FR  27880,  June  22,  1992)  

Lead-Bearing  Hazardous  Materials  Case-by-Case  Capacity  Variance 
(57  FR  28628,  June  26,  1992). 

Used  Oil  Filter  Exclusion;  Technical  Correction  (57  FR  29220,  July  1, 
1992).. 

Toxkiity  Characteristics  Revision;  Technical  Corrections  (57  FR  30657, 
July  10,  1992). 

Land  Disposal  Restrictions  for  Newly  Listed  Wastes  and  Hazardous  De- 
bris (57  FR  37194,  August  18,  1992). 

Coke  By-Product  Listings  (57  FR  37284,  August  18,  1992)  

Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces;  Tech- 
nical Amendments  III  (57  FR  38558.  August  25,  1992)  including 
HSWA  and  non-HSWA  portions. 

Standards  Applicatsle  to  Owners  and  Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal  Facilities;  Liability  Coverage  (53  FR 
33938,  September  1,  1988;  as  amended  on  July  1,  1991  at  56  FR 
30200  and  on  September  16,  1992  at  57  FR  42832). 

Burning  of  Hazardous  Waste  in  Boilers  arxj  IrxJustrial  Furnaces;  Tech- 
nical Amendments  IV  (57  FR  44999,  Septemt)er  30,  1992). 

Chtonnated  Toluene  Production  Waste  Listing  (57  FR  47376,  October 
15,  1992). 

Hazardous  Soil  Case-by-Case  Capacity  Vanance  (57  FR  47772,  Octo- 
ber 20.  1992). 

"Mixture"  arxJ  "Derived-From"  Rules;  Response  to  Court  Remarxj  (57 
FR  7628,  March  3,  1992;  as  amended  on  June  1,  1992  at  57  FR 
23062  and  on  October  30,  1992  at  57  FR  49278). 

Toxicity  Characteristic  Revision  (57  FR  23062,  June  1,  1992) 

Lkquids  m  Landfills  II  (57  FR  54452,  November  18,  1992)  

Toxicity  Characteristic  Revision;  TCLP  (57  FR  55114,  November  24, 
1992,  as  amended  on  Fetxuary  2.  1993  at  58  FR  6854). 

Wood  Preserving;  Amendments  to  Listings  and  Technical  Requirements 
(57  FR  61492.  December  24,  1992)  including  HSWA  and  non-HSWA 
portions. 


State  authority 


ARS  49-922.A  +  B;  AAC  R18-8-270.A  and  271. A.  8.  N(a),  N(b)  ♦ 
Q(a). 

ARS  49-922.A  +  B;  AAC  R18-8-271.A,  C(a)(1)-(3),  D(a),  D(c)(1). 
D(c)(3),  D(d),  E(d)(1H4),  l(c)(1)(ni).  I(c)(1)(ix)  +  K(a)(2). 


ARS  49-922.A  +  B;  /VAC  R1 8-8-261  .A,  B  +  K(a){3). 
ARS  49-922.A  +  B;  AAC  R18-6-261.A,  B  +  l(a)(3)(v»i). 
ARS  49-922.A  +  B;  AAC  R18-8-270.A  +  B(2)(b). 

ARS  49-922.A  +  B;  AAC  R18-&-261.A  +  B.  262.A.  B  +  E.  264A 

266.A  and  270.A. 
ARS  49-922.A  +  B;  AAC  R1 8-8-261. A,  B.  1(a)(2)  +  l(a)(2)(ii),  265.A. 

266.A,  B(b)(2)  +  B(b)(3)  and  270.A. 

ARS  49-922.A  +  B;  AAC  Rl  8-8-261. A  +  B  and  268. 

ARS  49-922.A  +  B;  AAC  Rl 8-8-261. A  +  B.  265.A  and  266 A. 

ARS  49-922.A  +  B;  AAC  R18-8-262.A.  -t-  B. 

ARS  49-922.A  +  B;  AAC  R 18-8-266  A. 

ARS  49-922.A  +  B;  AAC  Rl  8-8-260.C  +  E  265.A. 


ARS  49-922.A  +  B;  AAC  Rl  8-8-260.  C  +  E.  264.  A  +  M,  265.A  and 
270.A. 

ARS  49-922.A  +  B;  AAC  R18-8-264.A  and  265.A 


ARS  49-922.A  +  B;  /\AC  Rl 8-8-264 .A  and  268. 

ARS  49-922.  A  +  B;  AAC  R 18-8-268. 

ARS  49-922.A  +  B;  AAC  Rl  8-8-261  .A  +  B. 

ARS  49-922.A  +  B;  AAC  Rl  8-8-261. A  +  B  and  266.A. 

ARS  49-922.A  +  B;  AAC  R 18-8-263. 

ARS  49-922.A  +  B;  AAC  Rl 8-8-261. A  +  B. 

ARS  49-922.A  +  B;  AAC  R 18-8-261  .A  +  B  and  265.A. 

ARS  49-922.A  +  B;  AAC  R18-8-260.C  +  E,  261 JV  +  B,  262.A,  B  +  E. 

264.A,  265.A,  268  and  270.A  +  J. 
ARS  49-922.A  +  B;  AAC  Rl 8-8-261. A  +  B. 
ARS  49-922.A  +  B;  AAC  R18-8-260.C,  E  +  G.  261.A  +  B,  264.A, 

265.A  and  266.A. 

ARS  49-922.A  +  B;  AAC  R18-8-264.A,  K  +  L  and  265.A. 


ARS  49-922.A  +  B;  AAC  R1&-&-266.A. 
ARS  49-922.A  +  B;  AAC  R18-*-261.A  +  B. 
ARS  49-922.A  +  B;  AAC  Rl 8-8-268. 
ARS  49-922.A  +  B;  AAC  Rl  8-8-261. A  +  B. 


ARS  49-922.A  +  B;  AAC  Rl  8-8-261. A  +  B. 

ARS  49-922.A  +  B;  AAC  R18-8-260.C  -t-  E,  264 A  and  265.A. 

ARS  49-922.A  +  B;  AAC  R 18-8-261  A  +  B. 

ARS  49-922.A  +  B;  AAC  R18-8-261.A  +  B,  254.A  and  265.A. 
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Fadefal  requirwnant 


Corrective  Action  Management  Units  and  Temporary  UnNs;  Corrective 

Action  Revisions  Under  Subtitte  C  (58  FR  8658,  February  16.  1993). 
Larxj  Disposal  Restrictions;  Renewal  of  the  Hazardous  Waste  Oetsns 

Case-by-Case  Capacity  Variance  (58  FR  28506,  May  14.  1993) 
Land  Disposal  Restrictions  tor  Ignitable  arxj  Corrosive  Characteristic 

Wastes  Whose  Treatment  Standards  Were  Vacated  (58  FR  29860. 

May  24,  1993). 


State  authority 


ARS  49-922.A  ♦  B;  AAC  R18-8-260.C  +  E.  264.A.  265.A.  268  and 

270JV  ♦  C. 
ARS  49-922.A  ■»•  B;  AAC  R 18-8-268. 

ARS  49-922^  ♦  B;  AAC  Rl8-8-264>,  266.A.  268  and  270.A. 


Arizona  has  agreed  to  review  all  State 
hazardous  waste  permits  which  have 
been  issued  under  State  law  prior  to  the 
effective  date  of  this  authorization. 
Arizona  has  agreed  to  then  modify  or 
revoke  and  reissue  such  permits  as 
necessary  to  require  compliance  with 
the  amended  State  program.  The 
modifications  or  revocation  and 
reissuance  will  be  scheduled  in  the 
annual  State  Grant  Work  Plan. 

Arizona  is  not  being  authorized  to 
operate  any  portion  of  the  hazardous 
waste  program  on  Indian  lands. 

C  Decision 

I  conclude  that  Arizona's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Arizona  is  granted  Hnal  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Arizona  is  now  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Public  Law 
98-616.  November  8. 1984)  ("HSWA"). 
Arizona  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008.  3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  tinder  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  signiHcant 
e<  onomic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Arizona's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 


hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subiects  in  40  CFR  Part  271 

Environmental  Protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Rep>orting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a).  6926.  6974(b). 

Dated:  April  3.  1995. 
John  C  Wiae, 

Acting  Regional  Administrator. 
|FR  Doc.  95-8877  Filed  4-10-95:  8:45  am) 
Ml  I  MO  COOK  mo  BO  r 


40  CFR  Part  271 
[FRL-6189-6] 

Nevada:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  Hnal  rule. 

SUMMARY:  The  State  of  Nevada  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended.  The  Environmental 
Protection  Agency  (EPA)  has  completed 
its  review  of  Nevada's  application  and 
has  made  a  decision,  subject  to  public 
review  and  comment,  that  Nevada's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  Nevada's 
hazardous  waste  program  revisions. 
Nevada's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  Nevada  is 
effective  June  12,  1995.  unless  EPA 
publishes  a  prior  Federal  Register 


action  withdrawing  this  immediate  final 

rule.  All  comments  on  Nevada's 

program  revision  application  must  be 

received  by  the  close  of  business  May 

11. 1995. 

ADDRESSES:  Copies  of  Nevada's  program 

revision  application  is  available  during 

the  business  hours  of  9  a.m.  to  5  p.m. 

at  the  following  addresses  for  inspection 

and  copying: 

Nevada  Department  of  Conservation  and 

Natural  Resources.  Division  of 

Environmental  Protection.  123  W. 

Nye  Lane.  Carson  City.  NV  89710. 

Phone:  702/687-5872.  Contact  L.H. 

Dodgion.  Administrator 
U.S.  EPA  Region  IX  Library-Information 

Center.  75  Hawthorne  Street,  San 

Francisco.  CA  94105.  Phone:  415/ 

744-1510 

Written  comments  should  be  sent  to 
April  Katsura.  U.S.  EPA  Region  IX  (H- 
4).  75  Hawthorne  Street.  San  Francisco, 
CA  94105  Phone:  415/744-2030. 
FOR  FURTHER  INFORMATION  CONTACT: 
April  Katsura.  U.S.  EPA  Region  IX  (H- 
4).  75  Hawthorne  Street.  San  Francisco. 
CA  94105  Phone:  415/744-2030. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260-266,  268.  270  and  279. 

B.  Nevada 

Nevada  initially  received  final 
authorization  for  the  base  program  on 
November  1.  1985.  On  May  27.  1994. 
Nevada  received  final  authorization  for 
revisions  to  its  hazardous  waste 
program,  which  included  substantially 
all  the  Federal  RCRA  implementing 
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regulations  published  in  the  Federal 
Register  through  July  1.  1993.  On  March 
13,  1995,  Nevada  submitted  an 
application  for  additional  revision 
approvals.  Today.  Nevada  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Nevada's 
application,  and  has  made  an  immediate 
final  decision  that  Nevada's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently. 
EPA  intends  to  approve  final 


authorization  for  Nevada's  hazardous 
waste  program  revisions.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until  May 
11,  1995.  Copies  of  Nevada's  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Nevada's  program 
revisions  is  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 


period.  If  an  adverse  comment  is 
received.  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  the  comment  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Nevada  is  applying  for  authorization 
for  changes  and  additions  to  the  Federal 
RCRA  implementing  regulations  that 
occurred  between  July  1,  1993  and  July 
1,  1994,  including  the  following  Federal 
hazardous  waste  regulations: 


Federal  requirement 


Requirements  tor  Preparation,  Adoption,  and  Sutxnittal  of  Implementation  Plans 

(58  FR  38816,  July  20,  1993). 
Hazardous  Waste  Management  System;  Testing  arxJ  Monitoring  Activities  (58  FR 

46040.  August  31.  1993). 
Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces  (58  FR  59598, 

Novemtier  9,  1993). 
Hazardous  Waste  Management  System;  Identification  and  Listing  of  Hazardous 

Waste;  Wastes  from  Wood  Surface  Protection  (59  FR  458,  January  4,  1994). 
Hazardous  Waste  Management  System;  Identification  and  Listing  of  Hazardous 

Waste;  Treatability  Studies  Sample  Exclusion  (59  FR  8362,  February  18,  1994). 
Hazardous  Waste  Identification  and  Listing  of  Hazardous  Waste;  Recycled  Used 

Oil  Management  Standards  (59  FR  10550,  Marcfi  4.  1994). 

Recordkeeping  Instructions  (59  FR  13891,  March  24,  1994)  

Hazardous  Waste  Management  System;  Identification  and  Listing  of  Hazardous 

Wastes;  Wastes  from  Wood  Surface  Protection;  Correction  (59  FR  28484, 

June  2,  1994). 
Standards  Applicable  to  Owners  and  Operators  of  Hazardous  Waste  Treahnent, 

Storage,  and  Disposal  Facilities,  Underground  Storage  Tanks,  Underground  In- 
jection Control  Systems;  Financial  Assurance;  Letter  of  Credit  (59  FR  29958, 

June  10,  1994). 
Hazardous  Waste  Management  System;  Correction  of  Beryllium  Powder  (P015) 

Listing  (59  FR  31551,  June  20,  1994). 


State  analog 


Nevada  Revised  Statutes  (NRS)  459.485  and  459.490;  Ne- 
vada Administrative  Code  (NAC)  444.8632-.8634. 
NRS  459.485  and  459.490;  NAC  444.8632-8634. 

NRS  459.485  and  459.490;  NAC  444 .8632-. 8634. 

NRS  459.485  and  459.490;  NAC  444.8632-.8634. 

NRS  459.485  and  459.490;  NAC  444.8632-8634. 

NRS  459.485  and  459.490;  NAC  444.8632-.8634 

NRS  459.485,  459.490,  +  459.550;  NAC  444.8632-8634. 
NRS  459.485  and  459.490;  tMC  444.8632-.8634. 

NRS  459.485  and  459.490;  NAC  444.8632-.8634. 
NRS  459.485  and  459.490;  NAC  444.8632-.8634. 


Note:  NRS  459.485  effective  1981. 
amended  1991;  NRS  459.490  effective  1981. 
amended  1987;  NRS  459.550  effective  1981, 
amended  1985. 1987,  and  1989;  and  NAC 
444.8632,  effective  1987,  amended  1990, 
1992,  1993.  and  1994;  NAC  444.8632  adopts 
by  reference  40  CFR  part  2,  subpart  A;  124, 
subparts  A  and  B:  260  through  270,  inclusive; 
and  279.  as  modified  by  NAC  444.8633,  NAC 
444.8634,and  NAC  444.86325. 

Nevada  agrees  to  review  all  State 
hazardous  waste  permits  which  have 
been  issued  under  State  law  prior  to  the 
effective  date  of  this  authorization. 
Nevada  agrees  to  then  modify  or  revoke 
and  reissue  such  permits  as  necessary  to 
require  compliance  with  the  amended 
State  program.  The  modifications  or 
revocation  and  reissuance  will  be 
scheduled  in  the  annual  State  Grant 
Work  Plan. 

Nevada  is  not  being  authorized  to 
operate  any  portion  of  the  hazardous 
waste  program  on  Indian  lands. 

C  Decision 

I  conclude  that  Nevada's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 


Nevada  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Nevada  is  now  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Public  Law 
98-616,  November  8, 1984)  ("HSWA"). 
Nevada  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  section  3008. 
3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  USC 
605(b).  I  hereby  certify  that  this 


authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Nevada's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Fart  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926. 6974(b). 


Ift-liUl 
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Dated:  April  3. 1995. 
John  C  Wiaa. 

Acting  Regional  Administrator. 
(FR  Doc.  95-««78  Filed  4-10-95;  8:45  am) 


40  CFR  Part  271 

Louisiana;  Final  Auttwrizatlon  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule; 

administrative  correction. 

SUMMARY:  This  document  corrects 
administrative  errors  published  in  a 
Federal  Register  (Ffl)  document  on 
January  23,  1995.  That  document 
contained  EPA's  response  to  public 
comments  received  during  the  public 
review  fuid  comment  period  of  an 
immediate  final  rule  EPA  published  in 
the  FR  on  November  7,  1994,  and 
afflrmed  the  Agency's  prior  decision  to 
grant  final  authorization  to  the 
Louisiana  Department  of  Envirorunental 
Quality  (LDEQ)  effective  January  23. 
1995. 

DATES:  This  correction  of  administrative 
errors  in  the  FR  document  published  by 
EPA  to  respond  to  publiccomments 
received  regarding  LDEQ's  final 
authorization  160  FR  4380,  January  23. 
1995).  affirms  the  Agency's  immediate 
final  rule  previously  published  |59  FR 
55368.  November  7.  1994],  and  notifies 
the  public  that  the  final  authorization 
was  effective  January  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas,  Region  6  Authorization 
Coordinator.  Grants  and  Authorization 
Section,  RCRA  Programs  Branch,  U.S. 
"EPA  Region  6.  First  Interstate  Bank 
Tower  at  Fountain  Place.  1445  Ross 
Avenue,  Dallas.  Texas  75202.  phone 
(214) 665-6528. 

SUPf>t.EMENTARY  INFORMATION: 

Backgroiuid 

On  November  7,  1994,  EPA  published 
a  FR  document  granting  final 
authorization  to  LDEQ  for  most  rules 
referred  to  by  EPA  as  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  Cluster  I.  EPA  received  adverse 
written  comments  during  the  public 
review  and  comment  period  associated 
with  that  document.  On  January  23. 
1995.  EPA  published  a  second  FR 
document  with  its  response  to  the 
comments,  and  affirmed  its  decision  to 
grant  authorization  to  LDEQ  for  the 
published  rules.  After  publication,  EPA 
realized  it  published  a  draft  version  of 
the  FR  document  which  contained 


language  deleted  or  modified  in  the 
final  version.  To  correct  this 
administrative  error,  and  for  the 
convenience  of  the  reader,  EPA  is 
hereby  publishing  corrections  to  the 
prior  FR  document  that  affirmed  the 
Agency's  immediate  final  rule 
implementing  final  authorization  to 
LDEQ,  effective  January  23, 1995. 

Correction  of  Publication 

On  page  4380,  in  the  last  column,  in 
the  first  paragraph  under  SUMMARY,  the 
last  sentence  is  corrected  to  read  "As 
such,  EPA  published  an  immediate  final 
rule  in  the  Federal  Register  (FR)  on 
November  7,  1994,  with  a  45-day  public 
review  and  comment  period,  to  be 
effective  on  January  23, 1995." 

On  page  4381,  in  the  first  colunm,  in 
the  first  paragraph  under  Response  to 
Public  Comments,  the  second  sentence 
is  corrected  to  read  "One  supplied 
LDEQ  with  an  independent 
environmental  audit  report  of 
conditions  at  Bayou  Steel  to  support 
both  commentors'  claims,  and  the 
commentoT  believed  LDEQ's  lack  of 
enforcement  response  to  those  and  other 
complaints  demonstrated  the  State's 
inability  to  take  on  additional  program 
revisions,  and  unwillingness  to 
appropriately  address  complaints." 

The  third  sentence  in  the  same 
paragraph  is  corrected  to  read  "Also,  the 
commentors  questioned  whether  LDEQ 
had  adequate  resources  to  enforce  the 
RCRA  corrective  action  provisions  in 
this  program  revision." 

The  second  paragraph  under 
Response  to  Public  Comments  is 
corrected  to  read  "EPA  reviewed  the 
commentors'  assertions  and  LDEQ's 
actions  regarding  complaints  about 
Bayou  Steel.  EPA  noted  LDEQ's  files 
contained  numerous  complaints 
regarding  Bayou  Steel's  activities, 
including  those  from  the  commentors. 
The  files  showed  LDEQ  initiated 
investigations  to  address  all  but  one 
complaint  within  seven  days  of  receipt, 
and  in  that  instance  the  investigation 
was  initiated  within  seven  days  of  a 
records  review.  State  records  further 
revealed  that  LDEQ  investigated  all 
Bayou  Steel  complaints  in  an 
appropriate  and  timely  manner.  LDEQ's 
inspection  reports  were  in  permanent 
files  and  available  for  public  review. 
Copies  of  requested  portions  of  the  files 
were  available  to  the  public." 

In  the  third  paragraph  under 
Response  to  Public  Comments,  the  first 
sentence  is  corrected  to  read  "State 
records  also  showed  that  the  various 
Divisions  of  LDEQ  had  conducted  29 
inspections  at  Bayou  Steel  since  1993." 

In  the  third  paragraph  under 
Response  to  Public  Comments,  the 


second  sentence  is  corrected  to  read 
"Some  resulted  in  enforcement  actions, 
including  penalties,  for  the  facility's 
violations  of  Louisiana's  environmental 
regulations." 

The  fourth  paragraph  under  Response 
to  Public  Comments  is  corrected  to  read 
"EPA  determined  that  LDEQ  has 
adequate  resources  to  take  on  the 
additional  portions  of  RCRA  included  in 
this  program  revision.  As  noted  above, 
various  LDEQ  Divisions  conducted 
numerous  inspections  at  Bayou  Steel 
since  1993,  dedicating  significant 
resources  to  the  insf>ections.  These 
inspections,  covering  all  media,  were  in 
addition  to  inspections  and 
investigations  performed  by  LDEQ  at 
other  facilities  in  the  State.  Because  of 
the  number  and  variety  of  complaints 
LDEQ  received  regarding  Bayou  Steel. 
LDEQ  requested  that  EPA,  with  its 
authority,  resources,  and  experience, 
perform  a  complete  multi-media  facility 
inspection.  EPA  considered  this  an 
appropriate  referral.  EPA  conducted  the 
Bayou  Steel  multi-media  inspection  in 
June  1994.  After  EPA  completed  and 
analyzed  the  inspection  and  sampling 
reports,  it  recognized  the  need  for 
additional  information  on  Bayou  Steel's 
waste  management  practices.  This 
detailed  and  thorough  investigation  is 
almost  complete,  and  EPA  will  issue  a 
report  of  the  results  in  the  future.  Until 
the  report  is  compiete,  EPA  wdll  not  be 
able  to  present  any  findings  regarding 
the  facility." 

The  fifth  paragraph  under  Response  to 
Public  Comments  is  corrected  to  read 
"Additionally,  some  complaints  to  the 
State  about  Bayou  Steel  concerned 
LDEQ's  lack  of  sufficient  resources  to 
enforce  RCRA's  prohibition  of 
unlicensed  burial  of  hazardous  waste. 
The  commentor  wrote  that  LDEQ 
admitted  it  lacked  sufficient  resources 
to  enforce  RCRA  corrective  action 
requirements.  At  the  time  of  LDEQ's 
inspections  of  the  facility,  EPA  had  not 
authorized  the  State  to  regulate  or 
address  waste  subject  to  Federal 
corrective  action  authority  under  HSWA 
in  lieu  of  EPA." 

The  ninth  paragraph  under  Response 
to  Public  Comments  is  corrected  to  read 
"EPA  considered  Louisiana's  'de  novo 
review'  provision  not  to  be  the  same  as 
'trial  de  novo'  (new  trial)  recognized 
and  defined  in  the  Pardue  Court,  but 
that  under  the  de  novo  review 
provisions  the  reviewing  court  can 
exercise  only  appellate  jurisdiction 
(review  of  the  record).  The  Louisiana 
legislature  enacted  laws  that  authorize 
only  the  Secretary  of  LDEQ  to  grant  or 
deny  permits,  not  the  judiciary. 
Louisiana  Revised  Statutes,  (R.S.) 
§30:2011(D)(2).  Additionally,  R.S. 
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§  30:2014(A)  provides,  in  part,  that  the 
Secretary  shall  act  as  the  primary  public 
trustee  of  the  environment,  and  shall 
consider  and  follow  the  will  and  intent 
of  the  Louisiana  Constitution  and 
Louisiana  statutory  law  in  making  any 
determination  relative  to  the  granting  or 
denying  of  permits.  This  matter  is  also 
clarified  in  LDEQ's  revised  Program 
Description,  which  refers  to  the  review 
as  a  'de  novo  review  of  the  record. " 

In  the  tenth  paragraph  under 
Response  to  Public  Comments,  the  third 
sentence  is  corrected  to  read  "The 
commentor  alleged  LDEQ  argued  that 
the  courts  have  jurisdiction  to  review  its 
decisions  only  when  the  decision 
resulted  from  an  LDEQ  mandatory 
adjudicatory  hearing." 

In  the  tenth  paragraph  under 
Response  to  Public  Comments,  the  fifth 
sentence  is  corrected  to  read  "Thus, 
none  of  LDEQ's  hazardous  waste 
permitting  decisions,  with  the  possible 
exception  of  commercial  treatment, 
storage,  or  disposal  facility  permits, 
would  be  subject  to  judicial  review." 

In  the  tenth  paragraph  under 
Response  to  Public  Comments,  the  sixth 
sentence  is  corrected  to  read  "However, 
EPA  considered  this  issue  resolved  by 
the  Louisiana  Supreme  Court  in  Matter 
of  American  Waste  and  Pollution 
Control  Co.,  642  So.2d  1258  (La  1994). 
where  the  Court  ruled  that  LDEQ 
decisions  are  appealable  whether  or  not 
they  result  from  a  mandatory 
adjudicatory  hearing. 

On  page  4382,  in  the  twelfth 
paragraph  under  Response  to  Public 
Comments,  the  third  sentence  is 
corrected  to  read  "In  addition,  EPA 
retains  Federal  enforcement  authority 
under  RCRA  §§  3008(h)  and  7003." 

In  the  fourteenth  paragraph  under 
Response  to  Public  Comments,  the 
second  sentence  is  corrected  to  read 
"Even  then,  EPA  will  retain  the 
authority  to  enforce  against  violators, 
even  in  an  authorized  State,  under 
RCRA  §§  3008(h)  and  7003." 

In  the  fifteenth  paragraph  under 
Response  to  Public  Comments,  the  first 
sentence  is  corrected  to  read  "EPA  has 
reevaluated  its  decision  to  approve  this 
final  authorization  for  revision  to  the 
State's  hazardous  waste  program,  and 
revisited  all  pertinent  documentation, 
including  the  authorization  application 
with  revised  Program  Description,  and 
several  EPA  mid-year  and  end-of-year 
evaluation  reports  on  LDEQ." 

Finally,  in  the  fifteenth  paragraph 
under  Response  to  Public  Comments, 
the  third  sentence  is  corrected  to  read 
"EPA  hereby  affirms  its  decision  to 
approve  this  final  authorization,  which 
was  effective  January  23, 1995." 


Dated:  March  29, 1995. 
lane  N.  Saginaw, 
Regional  Administrator. 
(FR  Doc.  95-8876  Filed  4-10-95;  8:45  am] 
BILUNQCOOE  wao-ao-p 


40  CFR  Part  372 

[OPPTS-400085A;  FRL-4929-3] 

RIN2070-AC00 

Copper  l^thalocyanine  Compounds; 
Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  deleting  copper 
phthalocyanine  compounds  that  are 
substituted  with  only  hydrogen  and/or 
bromine  and/or  chlorine  from  the 
"copper  compoimds"  category  on  the 
list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
This  action  is  based  on  EPA's 
conclusion  that  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/ or  bromine  and/or 
chlorine  meet  the  deletion  criteria  of 
EPCRA  section  313(d)(3).  By 
promulgating  this  rule,  EPA  is  relieving 
fecilities  of  their  obligation  to  report 
releases  of  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/or  bromine  and/or 
chlorine  that  occurred  during  the  1994 
reporting  year,  and  releases  that  will 
occur  in  the  future. 
EFFECTIVE  DATE:  This  rule  is  effective 
April  11,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
202-260-9592,  for  specific  information 
on  this  final  rule,  or  for  more 
information  on  EPCRA  section  313,  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline,  Environmental 
Protection  Agency,  Mail  Code  5101.  401 
M  St..  SW.,  Washington,  DC  20460,  Toll 
free:  1-800-535-0202,  in  Virginia  and 
Alaska:  703-412-9877  or  Toll  free  TDD: 
1-800-553-7672. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  under  section 
313(d)  and  (e)(l}  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C. 
11023.  EPCRA  is  also  referred  to  as  Title 
III  of  the  Superfund  Amendments  and 


Reauthorization  Act  of  1986  (SARA) 
(Pub.  L.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals,  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (PPA)  42 
U.S.C.  13106.  When  enacted,  section 
313  established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
EPA  to  add  or  delete  chemicals  from  the 
list,  and  sets  forth  criteria  for  these 
actions.  Under  section  313(e)(1),  any- 
person  may  p>etidon  EPA  to  add 
chemicals  to  or  delete  chemicals  fit)m 
the  list.  EPA  has,  from  time  to  time, 
added  and  deleted  chemicals  from  the 
oriunal  statutory  list. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23, 1991  (56  FR 
23703),  EPA  issued  a  statement  of 
policy  and  guidance  regarding  the 
recommended  content  of  p>etitions  to 
delete  individual  members  of  the 
section  313  compound  categories.  EPA 
has  also  published  a  statement 
clarifying  its  interpretation  of  the 
section  313(d)(2)  criteria  for  adding  and 
deleting  chemicals  from  the  section  313 
list  (59  FR  61439;  November  30. 1994). 

XL  Description  of  Petition  and  Proposed 
Action 

On  March  5, 1993,  the  Agency 
received  a  petition  from  the  Color 
Pigments  Manufacturers  Association 
(CPMA)  to  delete  Color  Index  (C.I.) 
Pigment  Blue  15:1  from  the  chemical 
category  "copper  compounds"  subject 
to  EPCRA  reporting  requirements.  C.I. 
Pigment  Blue  15:1  is  a  mixture  of  C.I. 
Pigment  Blue  15  (copper 
phthalocyanine)  and  copper 
monochlorophthalocyanine.  Because 
C.I.  Pigment  Blue  15  had  already  been 
deleted  from  the  chemical  category 
"copper  compounds"  (56  FR  23650; 
May  23,  1991),  the  Agency  treated  this 
petition  as  a  request  to  remove  copper 
monochlorophthalocyanine  ftt>m  the 
chemical  category  "copper 
compounds." 

Following  a  review  of  the  petition, 
EPA  issued  a  proposed  rule  in  the 
Federal  Register  of  June  6,  1994  (59  FR 
29252),  proposing  to  delete  copper 
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monochlorophthalocyanine  from  the 
category  "copper  compounds"  on  the 
list  of  toxic  (^emicals  under  EPCRA 
section  313.  EPA's  proposal  was  based 
on  its  conclusion  that  copper 
monochlorophthalocyanine  meets  the 
EPCRA  section  313(d)(3)  criteria  for 
deletion  from  the  list.  With  respect  to 
deletions.  EPCRA  provides  at  section 
313(d)(3)  that  "[a]  chemical  may  be 
deleted  if  the  Administrator  determines 
there  is  not  sufficient  evidence  to 
establish  any  of  the  criteria  described  in 
paragraph  ((d)(2)(A)-(C)l."  Specifically, 
in  the  proposed  rule  EPA  concluded 
preliminarily  that  there  is  not  sufficient 
evidence  to  establish  that  copper 
monochlorophthalocyanine  causes 
adverse  acute  human  health  effects, 
chronic  human  health  effects,  or 
environmental  toxicity.  This 
preliminary  conclusion,  which  is 
detailed  in  the  proposed  rule,  was  based 
on  the  Agency's  review  of  the  petition, 
as  well  as  other  relevant  materials 
included  in  the  docket. 

In  the  proposed  rule,  EPA  requested 
comment  on  the  alternative  of 
exempting  all  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/ or  bromine  and/or 
chlorine  from  the  reporting 
requirements  under  the  "copper 
compounds"  category  on  the  EPCRA 
section  313  Hst.  As  stated  in  the 


where  R=  H  and/or  Br  and/or  CI  only. 

A  guidance  document,  entitled 
"Copper  Phthalocyanine  Compounds 
Excluded  from  the  Reporting 
Requirements  under  the  'Copper 
Compounds'  Category  on  the  EPCRA 
Section  313  List,"  that  lists  all  known 
chemicals  that  meet  this  definition  and 
that  have  Chemical  Abstract  Service 


preamble  of  the  proposed  rule,  EPA  has 
previously  reviewed  brominated/ 
chlorinated  copper  phthalocyanine 
compounds  as  well  as  the  parent 
compound,  copper  phthalocyanine.  and 
believes  that  its  conclusions  regarding 
the  toxicity  of  the  intact  compound  and 
the  availability  of  soluble  copper  from 
these  substituted  compounds  apply  to 
all  copf)er  phthalocyanine  compounds 
that  are  substituted  with  only  hydrogen 
and/or  bromine  and/or  chlorine. 

in.  Final  Rule  and  Rationale  for 
Delisting 

In  response  to  the  petition  from 
CPMA.  EPA  has  decided  to  delete 
copper  monochlorophthalocyanine  from 
the  list  of  chemicals  for  which  reporting 
is  required  under  section  313  of  EPCRA 
and  section  6607  of  PPA.  Further,  the 
Agency  has  decided  to  expand  this 
delisting  action  to  include  all  copper 
phthalocyanine  compoiuids  that  are 
substituted  with  only  hydrogen  and/or 
bromine  and/or  chlorine.  EPA  is 
delisting  these  chemicals  because  the 
Agency  has  determined  that  they  satisfy 
the  delisting  criteria  of  EPCRA  section 
313(d)(3). 

A.  Response  to  Comments 

EPA  received  two  comments  on  the 
proposed  rule,  both  in  support  of  the 
deletion  of  copper 


(CAS)  numbers,  is  available  from  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline.  See  the  unit  of 
this  preamble  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  the 
address  and  telephone  number.  This 
guidance  document  is  not  intended  to 
be  all  inclusive  and  there  may  be 
compounds  not  included  in  the 


monochlorophthalocyanine.  In  addition, 
one  of  the  commenters,  CPMA  strongly 
supports  EPA's  alternative  proposal 
exempting  all  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/ or  bromine  and/or 
chlorine  from  the  reporting 
requirements  under  the  "copper 
compounds"  category  on  the  EPCRA 
section  313  list.  The  commenter 
requests  that  EPA  delete  all  of  the 
possible  compounds  using  the 
definition  of  substituted 
phthalocyanines  provided  in  the 
proposed  rule  because  these  chemicals 
are  abiotically  and  biotically  stable 
chemicals  that  will  not  liberate  soluble 
forms  of  copper  and  are  not  toxic  in  the 
intact  form. 

EPA  agrees  with  the  commenters.  EPA 
beheves  that  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/or  bromine  and/or 
chlorine  cannot  reasonably  be 
anticipated  to  cause  adverse  acute 
human  health  effects,  chronic  human 
health  effects,  or  environmental  toxicity. 
Thus,  EPA  is  exempting  these  chemicals 
from  the  reporting  requirements  under 
the  "copper  compounds"  category  on 
the  EPCRA  section  313  list.  Specifically, 
EPA  is  deleting  all  the  chemicals  that 
meet  the  following  molecular  structure 
definition: 


guidance  document  which  meet  the 
above  formula.  Such  compounds  are 
also  delisted  by  today's  action. 

B.  Rationale  for  Delisting  and 
Conclusions 

After  reviewing  comments  received 
and  other  relevant  information,  EPA  has 
concluded  that  the  assessment  set  out  in 


the  proposed  rule  should  be  affirmed.  A 
more  detailed  discussion  of  the 
rationale  for  delisting  is  given  in  the 
proposed  rule  (June  6, 1994;  59  FR 
29252).  Therefore,  this  final  rule  is 
based  on  EPA's  conclusion  that  copper 
phthalocyanine  compounds  that  are 
substituted  with  only  hydrogen  and/or 
bromine  and/or  chlorine  cannot 
reasonably  be  anticipated  to  c^use 
adverse  acute  human  health  effects, 
chronic  human  health  effects,  or 
environmental  toxicity,  because  (1)  The 
intact  sp>ecies  do  not  meet  the  EPCRA 
section  313(d)  criteria  and  (2)  the 
copper  ion  from  these  copper 
phthalocyanine  compounds  will  not 
become  available.  Thus,  these  chemicals 
meet  the  EPCRA  section  313(d)(3) 
criterion  for  delisting  (i.e.,  they  do  not 
meet  any  of  the  EPCRA  section  313(d)(2) 
listing  criteria).  In  reaching  this 
conclusion,  EPA  considered  the  toxicity 
of  intact  copper  phthalocyanine 
compounds  and  the  copper  ion  as  a 
potential  source  of  toxicity  from  copper 
phthalocyanine  compounds  that  are 
substituted  with  only  hydrogen  and/or 
bromine  and/or  chlorine.  Initially,  EPA 
analyzed  the  availability  of  copper  ion. 
If  the  ion  is  not  available,  these 
compounds  cannot  cause  toxicity  due  to 
copper  ion.  EPA  has  concluded  that 
copper  ion  cannot  reasonably  be 
anticipated  to  become  available  from 
copper  phthalocyanine  compounds  that 
are  substituted  with  only  hydrogen  and/ 
or  bromine  and/or  chlorine. 

The  intact  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/or  bromine  and/or 
chlorine  can  reasonably  be  anticipated 
to  be  acutely  toxic  only  at  levels  that 
greatly  exceed  estimated  releases  and 
resultant  exposures.  Therefore,  these 
copper  phthalocyanine  compounds 
cannot  reasonably  be  anticipated  to 
cause  ".  .  .  signiiicant  adverse  acute 
human  health  effects  at  concentration 
levels  that  are  reasonably  likely  to  exist 
beyond  facility  site  boundaries  as  a 
result  of  continuous,  or  frequently 
recurring  releases."  Thus,  EPA  has 
concluded  that  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/or  bromine  and/or 
chlorine  do  not  meet  the  toxicity  criteria 
for  listing  under  EPCRA  section 
313(d)(2)(A). 

EPA  has  also  concluded  that  copper 
phthalocyanine  compounds  that  are 
substituted  with  only  hydrogen  and/or 
bromine  and/or  chlorine  do  not  meet 
the  toxicity  criteria  of  EPCRA  section 
313(d)(2)(B)  because  these  copper 
phthalocyanine  compounds  cannot 
reasonably  be  anticipated  to  cause 
cancer,  developmental  toxicity, 
reproductive  toxicity,  neurotoxicity. 


gene  mutations,  or  chronic  toxicity. 
These  intact  copper  phthalocyanine 
compounds  cannot  reasonably  be 
anticipated  to  cause  such  effects,  and 
copper  ion  will  not  be  available  to  cause 
chronic  human  toxicity. 

Finally.  EPA  has  concluded  that 
copper  phthalocyanine  compounds  that 
are  substituted  with  only  hydrogen  and/ 
or  bromine  and/or  chlorine  do  not  meet 
the  toxicity  criteria  of  EPCRA  section 
313(d)(2)(C)  because  these  copper 
phthalocyanine  compounds  cannot 
reasonably  be  anticipated  to  cause 
adverse  environmental  effects.  In 
addition,  copper  ion  will  not  become 
available  from  these  copper 
phthalocyanine  compounds  and, 
therefore,  will  not  be  available  to  cause 
adverse  environmental  effects. 

IV.  Effective  Date 

This  action  becomes  effective  April 
11, 1995.  Thus,  the  last  year  in  which 
facilities  had  to  file  a  Toxic  Release 
Inventory  (TRI)  report  for  these  copper 
phthalocyanine  compounds  was  1994, 
covering  releases  and  other  activities 
that  occurred  in  1993. 

Section  313(d)(4)  provides  that  "(ajny 
revision"  to  the  section  313  list  of  toxic 
chemicals  shall  take  effect  on  a  delayed 
basis.  EPA  interprets  this  delayed 
effective  date  provision  to  apply  only  to 
actions  that  add  chemicals  to  the  section 
313  list.  For  deletions,  EPA  may,  in  its 
discretion,  make  such  actions 
immediately  effective.  /Vn  immediate 
effective  date  is  authorized,  in  these 
circumstances,  under  5  U.S.C.  section 
553(d)(1)  because  a  deletion  from  the 
section  313  list  relieves  a  regulatory 
restriction. 

EPA  believes  that  where  the  Agency 
has  determined,  as  it  has  with  these 
copper  phthalocyanine  compounds,  that 
a  chemical  does  not  satisfy  any  of  the 
criteria  of  section  313(d)(2)(A)-(C),  no 
purpose  is  served  by  requiring  facilities 
to  collect  data  or  file  TIU  reports  for  that 
chemical,  or,  therefore,  by  leaving  that 
chemical  on  the  section  313  list  for  any 
additional  period  of  time.  This 
construction  of  section  313(d)(4)  is 
consistent  with  previous  rules  deleting 
chemicals  from  the  section  313  list.  For 
further  discussion  of  the  rationale  for 
immediate  effective  dates  for  EPCRA 
section  313  delistings,  see  59  FR  33205. 

V.  Rulemaking  Record 

The  record  supporting  this  final  rule 
is  contained  in  docket  number  OPPTS- 
400085A.  All  dociunents,  including  an 
index  of  the  docket,  are  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NCIC),  also  known  as,  TSCA 
Public  Docket  Office  from  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 


legal  holidays.  TSCA  NCIC  is  located  at 
EPA  Headquarters,  Rm.  NE-B807,  401 
M  St.,  SW..  Washington.  DC  20460. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  t58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  likely  to  lead  to  a  rule  (1)  Having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  it  has  been  determined  that  this 
final  rule  is  not  "significant"  and 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  conduct  a 
small  business  analysis  to  determine 
whether  a  substantial  number  of  small 
entities  would  be  significantly  affected 
by  the  final  rule.  Because  the  final  rule 
eliminates  an  existing  requirement,  it 
would  result  in  cost  savings  to  facilities, 
including  small  entities. 

C.  Paperwork  Reduction  Act 

This  final  rule  does  not  have  any 
information  collection  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals, 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 
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Dated:  March  30. 1995. 

Lynn  Goldman. 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  372  is 
amended  as  follows: 


where  R  =  H  and/or  Br  and/or  CI  only." 
IFR  Doc.  95-8874  Filed  4-10-95:  8:45  am) 

MLUNQ  COM  MtO-SO-F 

40  CFR  Part  763 
(OPPTS-62121A;  FRL-4914-6] 

Ast>esto8-Containing  Materials  in 
Schools;  State  Request  for  Waiver 
From  Requirements;  Notice  of  Final 
Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Bnal  decision  on 
requested  waiver. 

SUMMARY:  EPA  is  issuing  a  Hnal  decision 
which  approves  the  request  of  Louisiana 
for  a  waiver  from  the  requirements  of  40 
CFR  part  763,  subpart  E,  Asbestos- 
Containing  Materials  in  Schools. 
ADDRESSES:  A  copy  of  the  complete 
waiver  application  submitted  by  the 
State  is  available  from  the  TSCA  Public 
Docket  Office.  A  copy  is  also  on  file  and 
may  be  reviewed  at  the  EPA  Region  6 
office  in  Dallas,  Texas. 
TSCA  Docket  Receipt  (7407),  Office  of 

Pollution  Prevention  and  Toxics,  Rm. 

NE-B607,  Environmental  Protection 

Agency,  401  M  St.,  SW..  Washington. 

DC  20460. 
EPA.  Region  6  (6T-PT),  1445  Ross 

Avenue,  Dallas,  TX  75202-2733. 


1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C  11023  and  11048. 

1372.65    [Anwndwf] 

2.  In  §  372.65(c)  by  adding  the 
following  language  to  the  copper 


FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Willis,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  under  the  authority  of 
Title  II  of  the  Toxic  Substances  Control 
Act  (TSCA),  15  U.S.C.  2641,  et  seq. 
TSCA  Title  n  was  enacted  as  part  of  the 
Asbestos  Hazard  Emergency  Response 
Act  1986  (AHERA),  Pub.  L.  99519. 
AHERA  is  the  abbreviation  commonly 
used  to  refer  to  the  statutory  authority 
for  EPA's  rules  affecting  asbestos  in 
schools  and  will  be  used  in  this 
document.  EPA  issued  a  final  rule  in  the 
Federal  Register  of  October  30. 1987  (52 
FR  41846),  the  Asbestos-Containing 
Materials  in  Schools  Rule  (the  Schools 
Rule.  40  CFR  part  763.  subpart  E). 
which  requires  all  Local  Education 
Agencies  (LEAs)  to  identify  asbestos- 
containing  building  materials  (ACBMs) 
in  their  school  buildings  and  to  take 
appropriate  actions  to  control  the 
release  of  asbestos  fibers. 

Under  section  203  of  AHERA.  EPA 
may,  upon  request  by  a  State  Governor 
and  after  notice  and  comment  and 
opportunity  for  a  public  hearing  in  the 
State,  waive  in  whole  or  part  the 
requirements  of  the  Schools  Rule,  if  the 


compounds  listing  "except  copper 
phthalocyanine  compounds  that  are 
substituted  with  only  hydrogen  and/or 
bromine  and/or  chlorine  that  meet  the 
following  molecular  structure 
definition: 


State  has  established  and  is 
implementing  or  intends  to  implement 
an  ongoing  program  of  asbestos 
inspection  and  management  which  is  at 
least  as  stringent  as  the  requirements  of 
the  rule.  Section  763.98  (40  CFR  763.98) 
sets  forth  the  procedures  to  implement 
this  statutory  provision.  The  Schools 
Rule  requires  that  specific  information 
be  included  in  the  waiver  request 
submitted  to  EPA,  establishes  a  process 
for  reviewing  waiver  requests,  and  sets 
forth  procedures  for  oversight  and 
rescission  of  waivers  granted  to  States. 
The  Agency  encourages  States  to 
establish  and  manage  their  own  school 
regulatory  programs  under  the  AHERA 
waiver  provisions. 

EPA  issued  a  notice  in  the  Federal 
Register  of  February  18.  1993  (58  FR 
8926).  which  announced  the  receipt  of 
a  waiver  request  from  the  State  of 
Louisiana,  and  solicited  comments  from 
the  public.  The  notice  also  discussed 
the  program  elements  of  the  State 
program,  listed  differences  between  the 
State  program  and  the  AHERA 
requirements,  and  provided  EPA's 
preliminary  response  to  the  State  on  the 
differences  identified. 

No  comments  were  received  during 
the  60-day  comment  period.  No  request 
for  a  public  hearing  was  received. 
Consequently,  no  hearing  was  held. 

EPA  is  required  to  issue  a  notice  in 
the  Federal  Register  announcing  its 


decision  to  grant  or  deny  a  request  for 
waiver  within  30  days  after  the  close  of 
the  comment  period.  The  comment 
period  for  this  docket  closed  April  19. 
1993.  The  30-day  review  period  may  be 
extended  if  mutually  agreed  upon  by 
EPA  and  the  State.  EPA  and  Louisiana 
mutually  agreed  to  extend  the  review 
period. 

The  remainder  of  this  document  is 
divided  into  two  units.  The  first  unit 
discusses  the  Louisiana  program  and 
sets  forth  the  reasons  and  rationale  for 
EPA's  derision  on  the  State's  waiver 
request.  This  unit  is  subdivided  into 
three  sections.  Section  A  discusses  key 
elements  of  the  State's  program  at  the 
time  the  waiver  request  was  submitted. 
Section  B  enumerates  the  differences 
EPA  noted  between  the  State's  program 
and  the  AHERA  requirements  as 
discussed  in  the  February  18.  1993 
Federal  Register  notice,  and  sets  out  the 
State's  response  to  those  differences 
which  EPA  subsequently  received. 
Section  C  gives  EPA's  final  approval  of 
the  waiver  request  based  on  the  State's 
response.  The  second  unit  of  this  notice 
discusses  statutory  requirements  of  the 
Paperwork  Reduction  Act. 

L  The  Louisiana  Program 

A.  Program  Elements 

Louisiana  Revised  Statutes  RS 
30:2341-2345  and  the  Asbestos  and 
Hazardous  Material  Detection  Program 
RS  40:1749.1  give  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  the  authority  to  regulate 
asbestos  in  schools  and  State  buildings. 
Provisions  in  Louisiana's  revised 
statutes.  RS  30:2054.  give  the  LDEQ  the 
authority  to  regulate  sources  of  air 
contaminants.  The  Louisiana 
Administrative  Code  (LAC).  Title  33. 
Part  III,  Chapter  27  and  Appendix  A  to 
Chapter  27  contain  the  State  provisions 
for  asbestos  inspections  and 
management  in  schools  and  State 
buildings.  LAC  33:111.5151  contains  the 
State  provisions  for  training  and 
accreditation  of  persons  conducting 
asbestos  activities  in  facilities. 

The  LDEQ  conducts  inspections  to 
ensure  compliance  with  the  above 
statutes  and  regulations.  LDEQ  reviews 
the  management  plans  submitted  for 
schools  and  State  buildings.  The 
requirements  of  the  Louisiana  Program 
are  at  least  as  stringent  as  the  Federal 
AHERA  requirements.  Most  of  the  State 
requirements  are.  in  fact,  more  stringent 
than  the  Federal  requirements  in  that 
they  are  applied  to  all  State  buildings 
rather  than  just  to  schools  as  in  the 
Federal  rule. 


B.  Resolution  of  Differences  Between 
State  and  AHERA 

In  the  February  18, 1993,  Federal 
Register  notice.  EPA  gave  its 
preliminary  comments  regarding  the 
differences  between  the  Louisiana  and 
AHERA  requirements.  EPA's 
preliminary  comments  identified  four 
differences  that  needed  to  be  addressed 
before  July  29,  1994.  In  a  leiter  on  July 
28.  1994,  LDEQ  informed  EPA  of  its 
correction  of  those  portions  of  the 
State's  program.  Following  are  the  four 
differences  between  the  Federal 
requirements  and  the  State's  program 
which  were  listed  in  the  February  18. 
1994  Federal  Register  notice  and  the 
corresponding  responses  by  the  LDEQ: 

1.  The  State's  definition  of  school 
building  does  not  specifically  mention 
"any  portico  or  covered  exterior  hallway 
or  walkway"  and  "any  exterior  portion 
of  a  mechanical  system  used  to 
condition  interior  space." 

LDEQ  response:  "To  address  this  item 
the  State  has  expanded  its  definition  of 
school  building  to  include,  any  portico 
or  covered  exterior  hallway  or  walkway 
and  any  exterior  portion  of  a  mechanical 
system  used  to  condition  interior  space. 

2.  The  State's  procedures  to  be 
followed  for  any  operations  and 
maintenance  activities  disturbing  friable 
ACBMs  do  not  include  the  statement 
"place  the  asbestos  debris  and  cleaning 
materials  in  a  sealed  leak-tight 
container." 

LDEQ  response:  The  State  has 
expanded  its  Operations  and 
Maintenance  Activities  by  adding  LAC 
33:III.2719.D.6:  "Place  the  asbestos 
debris  and  other  cleaning  materials  in 
sealed,  clear,  leak-tight  containers." 

3.  Submission  of  a  management  plan 
for  a  building  that  an  LEA  begins  to  use 
as  a  school  building  is  not  required  by 
the  State's  program  prior  to  the 
building's  use  as  a  school. 

LDEQ  response:  To  address  this 
concern,  LAC  33:III.2723.A.3  has  been 
modified  as  follows:  "If  a  local 
education  agency  or  the  state 
government  begins  to  use  a  building  as 
a  school  building  or  state  building  more 
than  90  days  after  promulgation  of  this 
regulation,  the  local  education  agency  or 
the  state  government  shall  submit  a 
management  plan  for  the  school 
building  or  state  building  to  the 
Department  of  Environmental  Quality 
prior  to  its  use  as  a  school  or  state 
building.  Each  plan  developed  or 
modified  after  June  20,  1994  must 
include  Form  AAC-8,  Required 
Elements  for  Management  Plans." 

4.  Warning  labels  are  required  by  the 
State  rule  to  be  attached  immediately 
adjacent  to  any  "accessible"  friable  and 


nonfriable  ACBM  and  suspected  ACBM 
assumed  to  be  asbestos-containing 
material  located  in  routine  maintenance 
areas.  The  Federal  rule  does  not  limit 
the  warning  label  requirements  to 
ACBM  which  is  accessible. 

LDEQ  response:  The  State  has 
modified  LAC  33:III.2727.A  by 
removing  the  word  "accessible"  from 
the  regulation. 

Since  the  State  application  for  waiver 
and  the  Federal  Register  notice  of 
February  18,  1993,  EPA  published  a 
revision  to  its  Asbestos  Model 
Accreditation  Plan  (MAP).  The  Asbestos 
Model  Accreditation  Plan;  Interim  Final 
Rule  was  published  on  February  3,  1994 
(59  FR  5236).  This  MAP  required  that 
each  State  adopt  an  accreditation  plan 
that  is  at  least  as  stringent  as  this  MAP 
within  180  days  after  the 
commencement  of  the  first  regular 
session  of  the  legislature  of  the  State 
that  is  convened  on  or  after  April  4, 
1994.  The  Louisiana  Legislature 
convened  on  April  25,  1994.  Therefore 
the  180— day  period  expired  on  October 
22,  1994.  In  a  letter  of  December  1, 
1994,  LDEQ  submitted  copies  of  the 
State's  accreditation  regulations  and 
stated  its  position  that  Louisiana's 
Accreditation  Program  meets  or  exceeds 
the  U.S.  EPA  Model  Accreditation  Plan. 
Revised  copies  of  LAC  33:111,  Chapter  27 
and  LAC  33:111.5151  were  submitted  to 
support  that  position. 

C.  EPA 's  Decision  on  Louisiana's 
Request  for  Waiver 

EPA  grants  the  State  of  Louisiana  a 
waiver  from  the  requirements  of  40  CFR 
part  763,  subpart  E,  effective  30  days 
after  publication  of  this  Notice  of  Final 
Decision.  Federal  jurisdiction  shall  be  in 
effect  in  the  period  between  the  date  of 
publication  of  this  document  and  the 
effective  date.  This  will  assure  that  the 
State  has  sufficient  time  to  prepare  to 
assume  its  new  responsibilities.  It  will 
also  assure  the  public  that  no  gap  in 
authority  occurs,  and  gives  the  public 
sufficient  notice  of  the  transfer  of  duties 
from  EPA  to  the  State  of  Louisiana.  This 
waiver  is  applicable  to  all  schools 
covered  by  AHERA  in  the  State  and  is 
subject  to  rescission  under  40  CFR 
763.98(j)  based  on  periodic  EPA 
oversight  evaluation  and  conference 
with  the  State  in  accordance  with  40 
CFR  763.98(h)  and  763.98(i). 

IL  Other  Statutory  Requirements 

The  reporting  and  recordkeeping 
provisions  relating  to  State  waivers  from 
the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
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Reduction  Act  and  have  been  assigned 
OMB  control  number  2070-0091. 

List  of  Subiects  in  40  CFR  Part  763 

Environmental  protection,  Asbestos, 
Asbestos  in  schools  (AHERA), 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements.  State  and 
local  governments.  Worker  protection. 

Dated:  March  30, 1995. 
Jane  Saginaw, 

Regional  Administrator,  Region  VI. 
[FR  Doc.  95-«873  Filed  4-10-95;  8:45  am] 
MLUNQCOM  Mao  W  F 


DEPARTMENT  OF  TRANSPORTATION 
Offlca  of  ttM  Secretary 
Coast  Guard 

46  CFR  Parts  401,  403,  and  404 

[OST  Docket  No.  50248] 
[COD  92-072] 

RIN  2105-AC21 

Great  Lakes  Pilotage  Rate 
Methodology 

AOENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  Department  of 
Transportation  (the  Department)  is 
amending  the  regulations  concerning 
Great  Lakes  pilotage  by  amending  the 
procedures  for  determining  Great  Lakes 
pilotage  rates,  and  revising  the  financial 
reporting  requirements  mandated  for 
Great  Lakes  pilot  associations.  The 
purpose  of  these  changes  is  to  improve 
the  ratemaking  process.  This  final  rule 
does  not  change  the  existing  Great  Lakes 
pilotage  rates  and  charges. 
DATES:  This  rule  is  effective  on  June  12, 
1995.  Comments  must  be  received  on  or 
before  May  11. 1995.  Late-filed 
comments  will  be  considered  only  to 
the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk, 
OST  Docket  No.  50248.  U.S.  Department 
of  Transportation.  400  7th  St.  SW.,  room 
PL-401,  Washington.  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back. 
Unless  otherwise  indicated,  documents 
referred  to  in  this  preamble  are  also 
available  for  inspection  or  copying  at 


this  address.  Comments  should  not  be 
sent  to  the  Coast  Guard  docket. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  A.  Poyer,  Project  Manager, 
Merchant  Vessel  Personnel  Division, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection  (G-MVP/12) 
room  1210,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  (202)  267- 
6102,  or  Steven  B.  Farbman,  Office  of 
the  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th  St. 
SW.,  room  10424,  Washington,  DC 
20590,  (202)  366-9306. 

Regulatory  History 

On  December  7, 1988,  the  Department 
of  Transportation  published  the  Great 
Lakes  Pilotage  Study  Final  Report  (1988 
DOT  Pilotage  Study).  The  study 
revealed  weaknesses  in  accounting  for 
the  expenses  incurred  by  the  pilot 
associations  and  the  need  to  formally 
establish  the  factors  used  in  establishing 
pilotage  rates.  On  April  25,  1990,  the 
Coast  Guard  published  a  final  rule  (55 
FR  17580)  establishing  improved  audit 
requirements  and  general  guidelines 
and  procedures  to  be  followed  in 
ratemaking  (CGD  92-072). 

In  May  1990,  the  Inspector  General 
(IG)  for  the  Department  of 
Transportation  initiated  an  audit  of 
Coast  Guard  oversight  of  Great  Lakes 
pilotage.  The  final  report  of  the  audit 
(Audit  of  the  U.S.  Coast  Guard's 
Oversight  and  Management  of  the  Great 
Lakes  Pilotage  Program),  detailing 
further  issues  affecting  the  basis  for 
Great  Lakes  pilotage  rates,  was  issued 
on  December  14,  1990. 

On  August  2, 1991 ,  a  DOT  Task  Force 
was  formed  to:  (1)  Develop  an  interim 
rate  adjustment;  and  (2)  establish  a  new 
pilotage  ratemaking  methodology.  On 
June  5,  1992,  an  interim  rate  increase 
was  published  (CGD  89-104).  The  DOT 
Task  Force  then  developed  a  new 
pilotage  ratemaking  methodology, 
which  the  Coast  Guard  published  in  a 
notice  of  proposed  rulemaking  (NPRM) 
(59  FR  17303)  dated  April  12,  1994. 

The  NPRM  proposed  to  amend  the 
Great  Lakes  pilotage  regulations  by 
establishing  new  procedures  for 
determining  Great  Lakes  pilotage  rates 
and  revising  the  financial  reporting 
requirements  mandated  for  Great  Lakes 
pilot  associations  (CGD  92-072).  The 
NPRM  also  announced  a  public  hearing 
that  was  held  in  Cleveland,  OH  on  May 
20,  1994.  The  comment  period  for  the 
NPRM  ended  on  July  11,  1994. 

In  response  to  the  NPRM  and  the 
public  hearing,  the  Coast  Guard 
received  31  comments  and  two  requests 
for  additional  public  meetings  to 
exjplain  the  proposals  contained  in  the 


NPRM.  In  the  Federal  Register  (59  FR 
18774)  on  April  20,  1994.  the  Coast 
Guard  announced  that  it  would  conduct 
two  public  meetings.  The  first  public 
meeting  was  held  in  Chicago,  IL  on  May 
3, 1994.  The  second  public  meeting  was 
held  in  Massena,  NY  on  May  5, 1994. 
The  Coast  Guard  also  received  one 
request  to  extend  the  comment  period 
for  the  NPRM.  Because  the  comment 
period  for  the  NPRM  was  90  days,  the 
Coast  Guard  determined  that  there  was 
sufficient  time  to  submit  comments. 
Therefore,  the  comment  period  was  not 
extended. 

Background  and  Purpose 

Under  the  Great  Lakes  Pilotage  Act  of 
1960  (Pub.  L.  86-555,  46  U.S.C.  9301  et 
seq.)  (the  Act),  vessels  of  the  United 
States  operating  on  register  and  foreign 
vessels  must  engage  a  U.S.  or  Canadian 
registered  pilot  when  traversing  the 
waters  of  the  Great  Lakes.  The  Act  vests 
the  Secretary  of  Transportation  with 
responsibility  for  setting  pilotage  rates. 
Section  9303  of  the  Act  provides  that 
the  Secretary  shall  prescribe  by 
regulation  rates  and  charges  for  pilotage 
services,  giving  consideration  to  the 
public  interest  and  the  costs  of 
providing  the  services.  This  authority, 
except  for  the  authority  to  enter  into, 
revise  or  amend  arrangements  with 
Canada,  has  been  delegated  to  the 
Commandant  of  the  Coast  Guard  by  49 
CFR  1.46(a).  This  authority  has  been 
further  delegated  to  the  Director,  Great 
Lakes  Pilotage  (the  Director). 

Currently,  the  navigable  waters  of  the 
Great  Lakes  are  divided  into  eight 
pilotage  areas.  United  States  registered 
pilots,  along  with  their  Canadian 
counterparts,  provide  pilotage  services 
in  areas  1,  2,  4,  5,  6,  7.  and  8.  Pilotage 
area  3  (the  Welland  Canal)  is  currently 
a  wholly-Canadian  area  where  only 
Canadian  pilots  provide  services. 
Pilotage  areas  2,  4,  6,  and  8  are 
"undesignated  waters."  Pilotage  areas  1, 
5,  and  7  are  "designated  waters."  Pilots 
are  required  to  direct  navigation  of 
vessels  in  designated  waters.  Pilots  are 
required  to  be  on  board  and  available  to 
direct  navigation  in  undesignated 
waters.  The  seven  U.S.  pilotage  areas  are 
grouped  together  into  three  pilotage 
districts.  District  1  consists  of  areas  1 
and  2.  District  2  consists  of  areas  4  and 
5.  District  3  consists  of  areas  6,  7,  and 
8.  Each  district  has  its  own  pilot 
association. 

Section  9305  of  the  Pilotage  Act 
provides  that  the  Secretary  of 
Transportation,  subject  to  the 
concurrence  of  the  Secretary  of  State, 
may  make  agreements  with  the 
appropriate  agency  of  Canada  to 
prescribe  joint  or  identical  rates  and 
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charges.  The  latest  Memorandum  of 
Arrangements  between  the  United 
States  and  Canada,  dated  January  18, 
1977.  specifies  that  the  Secretary  of 
Transportation  of  the  United  States  of 
America  and  the  Minister  of  Transport 
of  Canada  will  establish  regulations 
imposing  identical  rates.  A  copy  of  this 
Memorandum  of  Arrangements  is 
available  in  the  docket  and  may  also  be 
obtained  by  writing  to  Mr.  Scott  Poyer 
at  the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  above.  In  the 
past,  consultations  between  the  United 
States  and  Canada  resulted  in  nominally 
identical  U.S.  and  Canadian  rates. 

However,  there  are  differences  in  the 
cost  bases  and  in  the  operating 
organizations  of  the  U.S.  and  Canadian 
pilots,  particularly  with  regard  to  pilot 
compensation.  These  differences  need 
to  be  taken  into  account  in  reaching 
identical  U.S.  and  Canadian  rates.  As  a 
result,  the  ratemaking  methodology 
contained  in  this  final  rule  would  not 
translate  directly  into  new  rates,  but 
rather  would  form  the  basis  for 
proposals  to  be  negotiated  writh  Canada. 

Discussion  of  Comments  and  Changes 

Although  the  Coast  Guard  issued  the 
NPRM  under  authority  delegated  to  the 
Commandant  by  the  Secretary,  the 
Secretary  is  issuing  the  final  rule.  Under 
49  CFR  1.43(a).  the  Secretary  may 
exercise  powers  and  duties  delegated  or 
assigned  to  officials  other  than  the 
Secretary. 

Because  the  Secretary  is  issuing  this 
final  rule,  the  Department  is 
consolidating  Coast  Guard  Docket  No. 
92-072  into  OST  Docket  No.  50248.  All 
further  pleadings  should  be  filed  in  the 
new  docket  at  the  docket  address  listed 
above. 

The  Coast  Guard  received  31 
comments  on  the  NPRM.  Twenty 
comments  were  from  Great  Lakes  Pilots, 
Great  Lakes  Pilot  Associations,  or 
employees  of  these  associations.  Six 
comments  were  from  shippers,  ports, 
and  associations  representing  the  Great 
Lakes  maritime  industry.  Five 
comments  were  from  unions  or 
professional  organizations  that  represent 
pilots.  Some  of  the  comments  addressed 
issues  that  were  not  the  subject  of  this 
rulemaking.  The  Department  is 
responding  only  to  those  comments 
relating  to  this  rulemaking. 

All  comments  were  carefully 
considered,  and  in  response  to  the 
comments  significant  changes  have  been 
made  to  the  proposals  that  were 
published  in  the  NPRM.  The  NPRM 
proposed  changes  to  46  CFR  part  403, 
which  deals  with  accounting  and 
financial  reporting  requirements,  and  46 


CFR  part  404,  which  details  ratemaking 
procedures. 

Most  of  the  comments  criticized  the 
NPRM  for  being  overly  complex  and 
unwrieldy.  In  response  to  this  criticism, 
the  regulations  that  were  proposed  in 
the  NPRM  have  been  cut  by 
approximately  two  thirds,  with  no 
sacrifice  of  fairness  or  substance. 
Accounting  requirements  have  been 
streamlined  for  easier  use,  financial 
reporting  requirements  have  been 
reduced,  and  the  proposed  ratemaking 
methodology  has  been  revised  to  make 
it  less  complex. 

The  NPRM  elements  that  received  the  . 
strongest  objections  from  the  public 
were  proposals  to  change  the  way 
pilotage  rates  are  charged  on  the  Great 
Lakes.  Almost  everyone  who 
commented  on  the  proposed  rule 
objected  to  the  proposals  to  create  a 
class  of  "ancillary  services"  and  to 
recalculate  point-to-point  pilotage 
charges  based  on  hourly  fees.  These 
proposals  were  found  in  Step  7  of 
appendix  A  to  part  404.  The  majority  of 
commenters  felt  that  the  proposals  for 
hourly  pilotage  fees  would  degrade 
safety  by  creating  an  incentive  for 
vessels  to  go  faster  in  order  to  avoid  or 
reduce  pilotage  costs.  Commenters  also 
objected  to  labeling  some  pilotage 
services  such  as  docking  and  undocking 
as  "ancillary  services"  and  allowing  fees 
for  these  services  to  be  set  purely  at  the 
discretion  of  the  Director.  There  were 
concerns  that  purely  discretionary  rates 
would  not  be  predictable  for  shippers  or 
pilots. 

In  response  to  the  comments  from 
pilots,  shippers,  unions  and  most  other 
commenters,  the  NPRM  proposal  to 
charge  fees  on  an  hourly  basis  has  been 
modified.  The  Department  agrees  with 
the  expressed  concerns  regarding  undue 
complexity  and  possible  disincentives 
for  of)erational  safety,  and  has  therefore 
rewritten  Step  7  of  appendix  A  to  part 
404.  This  final  rule  retains  the  current 
method  for  charging  pilotage  rates  to 
various  users,  which  specifies  charges 
for  specific  travel  segments.  If  concerns 
are  raised  in  the  future  regarding  the 
equity  of  the  way  in  which  pilotage 
rates  are  charged,  this  issue  may  be. 
reopened.  However,  no  changes  will  be 
made  without  a  proceeding  that 
provides  for  public  involvement. 

There  were  many  objections  from 
pilots  and  shippers  to  the  proposal  that 
the  timing  of  rate  reviews  be  determined 
by  the  Director  of  Great  Lakes  Pilotage. 
Several  alternatives  were  suggested,  but 
most  co.mments  indicated  that  it  would 
be  more  appropriate  if  a  rate  review 
were  conducted  at  least  every  one,  two, 
or  three  years  in  order  to  keep  pilotage 
rates  current.  The  Department  agrees 


with  these  comments.  The  provision  in 
46  CFR  404.1(b),  which  gave  the 
Director  authority  to  determine  the 
timing  of  rate  reviews,  has  been  revised 
in  response  to  the  public  comments 
received.  Section  404.1(b)  now  requires 
the  Director  to  conduct  a  detailed  audit 
of  pilot  association  expenses  and  use 
the  ratemaking  procedures  in  appendix 
A  of  part  404  to  set  base  pilotage  rates 
at  least  once  every  five  years.  The 
Director  of  Great  Lakes  Pilotage  will 
initiate  the  new  methodology  as  soon  as 
possible  after  the  effective  date  of  this 
rule  using  the  most  current  audit  reports 
available.  If  interested  parties  request 
reviews  more  often  than  once  every  five 
years,  the  Director  can  review  the 
request,  and  conduct  a  special  audit  and 
ratemaking  if  the  Director  concludes 
that  a  reasonable  basis  for  conducting  a 
review  has  been  established. 

In  the  intervening  years  between  the 
five-year  or  special  audits,  pilotage  rates 
proposed  for  coordination  with  Canada 
will  be  reviewed  annually  using  a 
simplified  procedure  detailed  in 
appendix  C  to  part  404.  This  annual 
review  procedure  addresses  public 
comments  that  a  less  complicated 
ratemaking  process  would  be  faster  and 
less  burdensome  on  all  parties. 

During  the  regular  five-year  audit  of 
the  Great  Lakes  pilot  associations  and 
the  corresponding  rate  review,  the 
Director  will  calculate  an  "expense 
multiplier"  for  each  pilot  association 
using  the  most  recent  regular  and/or 
special  audit  data.  This  expense 
multiplier  is  the  ratio  of  all  other 
expenses,  including  a  return  element,  to 
pilot  compensation  expense  in  unit  cost 
terms  for  the  base  period  analyzed. 
When  target  pilot  compensation  is 
determined  for  a  prospective  annual  rate 
period,  total  economic  costs  can  be 
easily  determined  by  increasing  such 
pilot  compensation  by  the  multiplier. 
Use  of  this  ratio  avoids  the  need  to 
recalculate  other  expenses  and  the 
return  element  each  year  in  order  to 
review  the  rates.  Moreover,  since  this 
review  procedure  focuses  on  changes  in 
unit  costs,  i.e.,  total  economic  costs  per 
bridge  hour,  between  the  base  period 
and  the  new  rate  period,  the  need  to 
project  revenues  for  the  new  period  is 
also  avoided.  Finally,  this  calculation 
will  not  change  the  rate  structure;  it  will 
merely  change  proposed  rates  uniformly 
by  the  percentage  change  in  unit  costs. 

Most  pilots,  and  organizations 
representing  pilots,  commented  on  the 
NPRM's  proposal  to  continue  the 
Department  policy  of  maintaining 
income  comparability  between  Great 
Lakes  Registered  Pilots,  and  masters/ 
chief  mates  on  Great  Lakes  vessels.  This 
policy  was  established  as  a  result  of  the 
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1988  DOT  Pilotage  Study,  which 
examined  many  alternatives  and 
selected  the  master/chief  mate  target  for 
pilot  compensation.  Commenters 
believed  pilots  should  earn  more  than 
masters/chief  mates.  Among  the  many 
alternatives  proposed  by  commenters 
were:  Comparability  with  State  pilots; 
comparability  with  Canadian  pilots; 
automatic  cost-of-living  allowances; 
overtime  bonuses:  and  work  hour/travel 
time/rest  time  adjustments.  No  single 
alternative  appeared  to  represent  a 
consensus.  After  considering  all  the 
alternatives,  the  Department  is  keeping 
the  pilot  compensation  methodology 
proposed  in  the  NPRM.  This  is  fully 
consistent  with  the  recommendation  in 
the  1988  DOT  Pilotage  Study,  which 
states,  "The  study  team  believes  that 
pilot  compensation  should  be  tied  to  the 
local  economy.  The  use  of  local  masters 
and  mates  pay  scales  has  the  important 
impact  of  tying  pilot  compensation  to 
regional  industry  pay  levels.  Salaries  of 
pilots,  like  those  of  teachers,  physicians, 
lawyers,  and  other  professionals,  are 
tied  to  the  fluctuations  of  supply  and 
demand  for  their  services  in  their 
particular  locality.  In  this  fashion.  Great 
Lakes  pilots  share  in  the  fortunes  of  the 
Great  Lakes."  Commenters  ofWred  no 
new  information  that  alters  this 
assessment. 

There  were  several  objections  from 
Great  Lakes  Pilot  Associations  and  their 
employees  to  the  proposed  new  46  CFR 
part  403,  as  published  in  the  NPRM. 
Commenters  objected  that  this  part  was 
unduly  burdensome  for  small  pilot 
associations  and  should  be  eliminated 
in  order  to  streamline  the  regulations, 
and  reduce  costs  to  the  pilot 
associations.  After  careful 
consideration,  and  in  light  of  the  lesser 
requirements  of  the  procedures  for  the 
annual  reviews  of  base  pilotage  rates, 
the  Department  agrees  with  the  public 
comments  and  has  greatly  streamlined 
part  403.  Specific  account  numbers  and 
detailed  account  descriptions  have  been 
removed  in  favor  of  a  requirement  that 
financial  records  of  the  association  be 
kept  in  accordance  with  generally 
accepted  accounting  principles. 
Associations  are  required  to  complete 
and  retain  annual  financial  statements 
and  an  audit  by  a  certiHed  public 
accountant.  However,  reporting 
requirements  have  been  reduced  to 
require  that  audits  only  be  forwarded  to 
the  Director  once  every  five  years,  or  by 
special  request.  At  the  same  time, 
associations  must  keep  in  mind  that 
answers  challenging  proposed  cost 
disallowances  or  other  applications  of 
the  ratemaking  methodology,  as  well  as 
ad  hoc  requests  for  rate  reviews,  must 


be  based  on  full  and  adequate  financial 
records. 

Two  commenters  from  two  of  the 
three  Great  Lakes  Pilot  Associations 
objected  to  the  proposed  requirement 
that  the  financial  records  of  the 
associations  he  retained  for  a  period  of 
ten  years,  and  proposed  an  alternative 
three-year  requirement  that  would 
conform  to  Internal  Revenue  Service 
(IRS)  requirements.  The  Department 
does  not  agree.  The  Department  does 
not  use  the  financial  records  of  the  pilot 
association  for  the  same  purpose  as  the 
IRS.  On  several  occasions  the  Director 
has  accessed  historical  data  to  ensure 
that  only  reasonable  expenses  have  been 
included  in  ratemaking  calculations.  For 
this  reason,  the  Department  is  adopting 
the  proposed  requirement  regarding  the 
10-year  retention  of  financial  records. 

The  Department  anticipates 
implementing  all  the  rate  reviews  under 
the  methodologies  adopted  in  this 
rulemaking  proceeding  through 
additional  public  procedures.  Following 
a  review,  the  Department  will  publish 
its  tentative  findings  and  any  proposed 
rate  changes,  and  it  will  request  the 
comment  of  interested  parties  on  the 
calculations.  (Comments  seeking 
reconsideration  of  our  rate  methodology 
will  not  be  addressed  through  this 
process.)  The  Department  will  then  seek 
to  coordinate  any  proposed  change  in 
rates,  as  modified  by  any  warranted 
corrections,  with  Canadian  authorities. 
Following  the  coordination  process,  the 
Department  will  establish  final  rates  to 
be  effective  for  the  designated  future 
rate  period.  Both  the  proposed  and  final 
rate  documents  will  be  served  on  the 
pilot  associations  and  other  interested 
persons  requesting  in  writing  to  be 
placed  on  the  service  list  in  this  docket; 
both  documents  will  also  be  published 
in  the  Federal  Register. 

Although  the  Coast  Guard  received  no 
comments  on  the  section  pertaining  to 
the  uniform  pilot's  source  form,  the 
Department  is  making  a  slight 
modification  to  clarify  that  the  format 
for  source  forms  is  approved  by  the 
Director  of  Great  Lakes  Pilotage  and 
issued  by  the  pilot  associations.  The 
"Pilot's  Source  Form — Great  Lakes 
Pilotage,"  referred  to  in  the  NPRM,  is 
not  an  official  United  States 
Government  form. 

The  Department  is  also  removing 
several  subparts  as  part  of  our 
streamlining  of  the  accounting 
regulations.  Subparts  B,  C,  D,  and  G,  as 
contained  in  the  NPRM,  have  been 
eliminated,  and  subparts  E,  F,  and  H 
have  been  redesignated  subparts  B,  C. 
and  D.  respectively. 

There  were  several  objections  from 
employees  and  representatives  of  the 


District  3  pilot  association  to  the 
proposed  revision  to  46  CFR  404.05, 
which  provided  that  profit  sharing 
expenses  not  be  recognized  for 
ratemaking  purposes.  Commenters 
argued  that  profit  sharing  for  employees 
of  the  District  3  pilot  association  is  part 
of  their  recognized  pension  plan,  and 
employees  of  this  association  would  be 
unfairly  penalized  if  this  proposal  were 
adopted.  The  Department  agrees  and  has 
changed  the  wording  of  the  proposed 
paragraph  to  allow  reasonable  profit 
sharing  expenses  for  non-pilot 
employees  only.  Profit  sharing  that 
benefits  pilots  will  be  considered  part  of 
pilot  compensation. 

Several  comments  from  both  pilots 
and  shippers,  as  part  of  the  overall 
objection  to  the  complexity  of  the 
proposal,  argued  that  the  market- 
equivalent  Retum-on-Investment  (ROI) 
provisions  of  46  CFR  404.5(a)(4),  Step  5 
of  appendix  A,  and  the  formulas 
contained  in  appendix  B  should  not  be 
included.  Some  members  of  the  public 
objected  to  allowing  a  return  on  the 
capital  that  pilots  had  invested  in  their 
pilot  associations  on  the  grounds  that 
this  would  encourage  pilots  to  make 
investments  that  were  unrelated  to 
pilotage,  and  thereby  increase  pilotage 
fees.  Other  commenters  believed  that 
the  ROI  provisions  made  the  ratemaking 
formula  in  appendix  A  too  complicated. 
The  Department  carefully  considered 
these  comments  and  believes  that  we 
have  significantly  reduced  the 
proposal's  complexity  and  burden. 
However,  a  return  element  is  an 
important  component  of  cost-based  rate 
methodologies.  Rates  that  have  been  set 
without  a  return  element  have  been 
vulnerable  to  legal  challenge  and  do  not 
meet  the  goals  of  the  investigations  and 
audits  that  underlie  this  rulemaking. 
Also,  in  order  to  negotiate  with  the 
Canadians  we  must  have  rates  that  can 
withstand  scrutiny  as  to  their  . 
conformity  to  sound  ratemaking 
principles.  The  Department  believes  it  is 
only  fair  to  allow  pilots  a  return  on  the 
capital  they  invest.  The  Department  also 
believes  that  sufficient  safeguards 
against  excessive  investment  are  in 
place  because  46  CFR  404.5(a)(4) 
specifically  stipulates  that  capital  that  is 
not  necessary  and  reasonable  for  the 
provision  of  pilotage  services  will  not  be 
allowed  for  ratemaking  purposes. 

Final  Rule  With  Request  for  Comments 

The  Department  is  issuing  this 
document  as  a  final  rule  but  is  also 
providing  an  opportunity  for  comment. 
This  rulemaking  document  is  within  the 
scope  of  the  NPRM.  The  primary 
purposes  of  the  final  rule  have  not 
changed  from  the  NPRM  stage:  to 


standardize  the  financial  reporting  of 
Great  Lakes  pilotage  associations,  and  to 
clarify  the  methodology  to  be  used  in 
future  ratemakings.  We  believe  that  we 
have  responded  to  all  the  concerns 
expressed  in  the  comments  to  the 
NPRM.  Nevertheless,  we  want  to  give 
the  public  an  additional  opportunity  to 
present  its  views  to  us,  given  the 
changes  that  we  have  made  to  the 
NPRM.  Accordingly,  even  though  the 
final  rule  will  be  effective  on  June  12, 
1995,  we  will  consider  any  new  matters 
presented  to  us  during  the  30-day 
comment  period.  We  will  make 
revisions  to  this  rule  if  we  believe  they 
are  warranted. 

Executive  Order  12866 

This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  It  is  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11040;  February  26, 1979)  because  a 
rulemaking  affecting  the  setting  of 
pilotage  rates  is  controversial  and  of 
significant  interest  to  the  public. 

The  Department  expects  the  economic 
impact  of  this  rule  to  be  minimal.  This 
rule  does  not  represent  a  significant 
departure  from  the  current  ratemaking 
process,  and  there  are  no  expected 
increases  in  costs.  Therefore,  a  full 
regulatory  evaluation  is  not  necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.).  the  Department 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  This  final  rule  should  have 
little  or  no  impact  on  small  entities  that 
pay  pilotage  rates  or  that  receive  income 
firom  pilotage  rates.  Because  it  expects 
the  impact  of  this  proposal  to  be 
minimal,  the  Department  certifies  under 
5  U.S.C.  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The 
Department  has  submitted  the 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  OMB  has  approved 
them.  The  part  numbers  are  parts  401 
and  403  and  the  corresponding  OMB 
approval  number  is  OMB  Control 
Number  2115-0616. 

Federalism 

The  Department  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Under  49 
CFR  1.46(a)  the  Secretary  delegates  to 
the  Commandant  of  the  authority  to 
carry  out  the  Great  Lakes  Pilotage  Act  of 
1960,  as  amended,  except  the  authority 
to  enter  into,  revise,  or  amend 
arrangements  with  Canada. 

State  action  addressing  pilotage 
regulation  is  preempted  by  46  U.S.C. 
9306,  which  provides  that  a  State  or 
political  subdivision  of  a  State  may  not 
regulate  or  impose  any  requirement  on 
pilotage  on  the  Great  Lakes. 

Environment 

The  Department  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
The  rule  is  procedural  in  nature  because 
it  deals  exclusively  with  ratemaking  and 
accounting  procedures.  Therefore,  this 
is  included  in  the  categorical  exclusion 
in  subsection  2.B.2.1, — Administrative 
actions  or  procedural  regulations  and 
policies  that  clearly  do  not  have  any 
environmental  impact.  A  Categorical 
Exclusion  Determination  has  been 
placed  in  the  docket. 

List  of  Subjects  in  46  CFR  Parts  401, 
403,  and  404 

Administrative  Practice  and 
Procedure,  Great  Lakes,  Navigation 
(water),  Penalties,  Reporting  and 
Recordkeeping  Requirements,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  parts  401,  403,  and  404  of  title 
46  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  part  401 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  6101,  7701.  8105, 
9303,  9304;  49  CFR  1.45,  1.46.  46  CFR 
401.105  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

2.  In  §401.110  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(9)  are 


revised,  and  paragraph  (a)(16)  is  added 
to  read  as  follows: 

§401.110    Definitions. 

(a)  As  used  in  this  chapter: 

•        •        •         •        * 

(9)  Director  means  Director,  Great 
Lakes  Pilotage.  Communications  with 
the  Director  may  be  sent  to  the 
following  address:  Director,  Great  Lakes 
Pilotage  (G-MVP-7),  2100  2nd  St.,  SW.. 
Washington,  DC  20593. 
***** 

(16)  Association  means  any 
organization  that  holds  or  held  a 
Certificate  of  Authorization  issued  by 
the  Director  of  Great  Lakes  Pilotage  to 
operate  a  pilotage  pool  on  the  Great 
Lakes. 

3.-4.  Part  403  is  revised  to  read  as 
follows: 

PART  403— GREAT  LAKES  PILOTAGE 
UNIFORM  ACCOUNTING  SYSTEM 

Subpart  A — General 

Sec. 

403.100  Applicability  of  system  of  accounts 

and  repMjrts. 

403.105  Records. 

403.110  Accounting  entities. 

403.115  Accounting  f)eriod. 

403.120  Notes  to  financial  statements. 


Subpart  B — Inter-Association  Settlements 

403.200     General. 

Subpart  C — Reporting  Requirements 

403.300     Financial  reporting  requirements. 

Sut>part  D — Source  Forms 

403.400     Uniform  pilot's  source  form.  - 

Authority:  46  U.S.C.  8105. 9303.  9304;  49 
CFR  1.46. 

Subpart  A— General 

§403.100    Applicability  of  system  of 
accounts  and  reports. 

Each  Association  shall  keep  its  books 
of  account,  records  and  memoranda, 
,  and  make  reports  to  the  Director  in 
accordance  with  the  guidelines  of  the 
Generally  Accepted  Accounting 
Principles  (GAAP)  issued  by  the 
Financial  Accounting  Standards  Board. 
These  guidelines  are  available  by 
writing  to  the  Director.  Great  Lakes 
Pilotage  at  the  address  listed  in 
§  401.110(a)(9)  of  this  chapter. 

§403.105    Records. 

(a)  Each  Association  shall  maintain 
the  general  books  of  account  and  all 
books,  records,  and  supporting 
memoranda  in  such  manner  as  to 
provide,  at  any  time,  full  information 
relating  to  any  account.  Supporting 
memoranda  must  provide  sufficient 
information  to  verify  the  nature  and 
character  of  each  entry  and  its  proper 
classification. 
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(b)  Each  Association  shall  maintain 
all  books,  records  and  memoranda  in  a 
manner  that  will  readily  permit  audit 
and  examination  by  the  Director  or  the 
Director's  representatives.  All  books, 
records  and  memoranda  shall  be 
protected  from  loss,  theft,  or  damage  by 
Tire.  Hood  or  otherwise,  and  shall  be 
retained  for  10  years  unless  otherwise 
authorized  by  the  Director. 

1403.110    Accounting  antltlM. 

Each  Association  shall  be  a  separate 
accounting  entity.  However,  the  records 
shall  be  maintained  with  sufficient 
particularity  to  allocate  items  to  each 
pilotage  pool  operation  or  nonpool 
operation  and  to  support  the  equitable 
proration  of  items  that  are  common  to 
two  or  more  pilotage  pools. 

f  403. 115    Accou  nting  period. 

Each  Association  subject  to  this  part 
shall  maintain  its  accounts  on  a 
calendar  year  basis  unless  otherwise 
approved  by  the  Director. 

1403.120    Notes  to  financial  statements. 

(a)  All  matters  that  are  not  clearly 
identified  in  the  body  of  the  fmancial 
statements  of  the  Association,  but  which 
may  materially  influence  interpretations 
or  conclusions  that  may  reasonably  be 
drawn  in  regard  to  Hnancial  condition 
or  earnings  of  the  Association,  shall  be 
clearly  and  completely  stated  as 
footnotes  to  the  financial  statements. 

(b)  Financial  items  that  are  not 
otherwise  required  to  be  reported  in  the 
Association  financial  statements,  but 
which  may  affect  ratemaking 
calculations,  are  required  to  be  reported 
to  the  Director  in  the  notes  to  the 
Rnancial  statements.  Any  fmancial 
items  that  are  not  reported  to  the 
Direcior  will  not  be  considered  by  the 
Director  during  ratemaking  procedures 
contained  in  part  404  of  this  chapter. 

Subpart  B — Inter-Association 
Settlements 

§403.200    General. 

Each  Association  that  shares  revenues 
and  expenses  with  the  Canadian  Great 
Lakes  Pilotage  Authority  (GLPA)  shall 
submit  settlement  statements  regarding 
these  activities.  The  settlement 
statements  shall  be  completed  in 
accordance  with  the  terms  of 
agreements  between  the  United  States 
and  Canada  and  guidance  from  the 
Director  of  Great  Lakes  Pilotage. 

Subpart  C — Reporting  Requirements 

§403.300    Financial  reporting 
requirements. 

(a)  General: 


(1)  The  flnancial  statements  shall  list 
each  active  account,  including 
subsidiary  accounts. 

(2)  The  Tmancial  statements,  together 
with  any  other  required  statistical  data, 
shall  be  submitted  to  the  Director  within 
30  days  of  the  end  of  the  reporting 
period,  unless  otherwise  authorized  by 
the  Director. 

(3)  An  officer  of  the  Association  shall 
certify  the  accuracy  of  th6  financial 
statements. 

(b)  Required  Reports: 

(1)  Every  five  years,  or  when  specially 
requested  by  the  Director,  each 
Association  shall  furnish  the  Director 
the  Association's  annual  financial 
statements  audited  in  accordance  with 
generally  accepted  auditing  standards 
by  an  independent  certified  public 
accountant. 

(2)  Each  Association  shall  furnish  the 
Director  a  copy  of  all  settlement 
statements  annually. 

Subpart  D — Source  Forms 

§  403.400    Uniform  pilot's  source  fomi. 

(a)  Each  Association  shall  record 
pilotage  transactions  on  a  form 
approved  by  the  Director.  The  approved 
form  shall  be  issued  to  pilots  by 
authorized  United  States  pilotage  pools. 

(b)  Pilots  shall  complete  forms  in 
detail  as  soon  as  possible  after 
completion  of  assignment  and  return  the 
entire  set  to  the  dispatching  office, 
together  with  adequate  support  for 
reimbursable  travel  expenses. 

(c)  Upon  receipt  by  the  Association, 
the  forms  shall  be  completed  by 
insertion  of  rates  and  charges  as 
specified  in  pari  401  of  this  chapter. 

(d)  Copies  of  the  form  shall  be 
distributed  as  follows: 

(1)  Original  to  accompany  invoice; 

(2)  First  copy  to  Director; 

(3)  Second  copy  to  billing  office  for 
accounting  record; 

(4)  Third  copy  to  pilot's  own 
Association  for  pilot's  personal  record; 

(5)  Fourth  copy  to  corresponding 
Canadian  Association  or  agency  for 
office  use. 

(e)  Associations  shall  account  by 
number  for  all  pilot  source  forms  issued. 

5.  Pari  404  is  revised  to  read  as 
follows: 

PART  404— GREAT  LAKES  PILOTAGE 
RATEMAKING 

404.1     General  ratemaking  provisions. 
404.5    Guidelines  for  the  recognition  of 

expenses. 
404. 10    Ratemaking  Procedures  and 

Guidelines. 
Appendix  A  to  Part  404 — Ratemaking 

analyses  and  methodology. 


Appendix  B  to  Part  404 — Ratemaking 

definitions  and  formulas. 
Appendix  C  to  Part  404 — Procedures  for 

Annual  Review  of  Base  Pilotage  Rates 

Authority:  46  U.S.C.  8105.  9303.  9304;  49 
CFR  1.46. 

f  404.1     General  ratemaking  provisions. 

(a)  The  purpose  of  this  part  is  to 
provide  guidelines  and  procedures  for 
Great  Lakes  pilotage  ratemaking. 
Included  in  this  pari  are  explanations  of 
the  steps  followed  in  developing  a 
pilotage  rate  adjustment,  the  analysis 
used,  and  the  guidelines  followed  in 
arriving  at  the  pilotage  rates  contained 
in  part  401  of  this  chapter. 

(b)  Great  Lakes  pilotage  rates  shall  be 
reviewed  and,  if  necessary,  adjusted 
annually  in  accordance  with  the 
procedures  detailed  in  appendix  C  to 
this  pari.  At  least  once  every  five  years 
the  Director  shall  complete  a  thorough 
audit  of  pilot  association  expenses  and 
establish  pilotage  rates  in  accordance 
with  the  procedures  detailed  in 
§404.10.  An  interested  party  or  parties 
may  also  petition  the  Director  for  a 
review  at  any  time.  The  petition  must 
present  a  reasonable  basis  for 
concluding  that  a  review  may  be 
warranted.  If  the  Director  determines, 
from  the  information  contained  in  the 
petition,  that  the  existing  rates  may  no 
longer  be  reasonable,  a  full  review  of  the 
pilotage  rates  will  be  conducted.  If  the 
full  review  shows  that  pilotage  rates  are 
within  a  reasonable  range  of  their  target, 
no  adjustment  to  the  rates  will  be 
initiated. 

f  404.5    Guidelines  for  the  recognition  of 
expenses. 

(a)  The  following  is  a  listing  of  the 
principal  guidelines  followed  by  the 
Director  when  determining  whether 
expenses  will  be  recognized  in  the 
ratemaking  process: 

(1)  Each  expense  item  included  in  the 
rate  base  is  evaluated  to  determine  if  it 
is  necessary  for  the  provision  of  pilotage 
service,  and  if  so.  what  dollar  amount  is 
reasonable  for  that  expense  item.  Each 
Association  is  responsible  for  providing 
the  Director  with  sufficient  information 
to  show  the  reasonableness  of  all 
expense  items.  The  Director  will  give 
the  Association  the  opporiunity  to 
defend  any  expenses  that  are 
questioned.  However,  subject  to  the 
terms  and  conditions  contained  in  other 
provisions  of  this  part,  expense  items 
that  the  Director  determines  are  not 
reasonable  and  necessary  for  the 
provision  of  pilotage  services  will  not  be 
recognized  for  ratemaking  purposes. 

(2)  In  determining  reasonableness, 
each  expense  item  is  measured  against 
one  or  more  of  the  following: 
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(i)  Comparable  or  similar  expenses 
paid  by  others  in  the  maritime  industry, 

(ii)  Comparable  or  similar  expenses 
paid  by  other  industries,  or 

(iii)  U.S.  Internal  Revenue  Service 
guidelines. 

(3)  Lease  costs  for  both  operating  and 
capital  leases  are  recognized  for 
ratemaking  purposes  to  the  extent  that 
they  conform  to  market  rates.  In  the 
absence  of  a  comparable  market,  lease 
costs  are  recognized  for  ratemaking 
purposes  to  the  extent  that  they  conform 
to  depreciation  plus  an  allowance  for 
return  on  investment  (computed  as  if 
the  asset  had  been  purchased  with 
equity  capital).  The  poriion  of  lease 
costs  that  exceed  these  standards  is  not 
recognized  for  ratemaking  purposes. 

(4)  For  each  Association,  a  market- 
equivalent  retum-on-investment  is 
allowed  for  the  net  capital  invested  in 
the  Association  by  its  members.  Assets 
subject  to  return  on  investment 
provisions  are  subject  to  reasonableness 
provisions.  If  an  asset  or  other 
investment  is  not  necessary  for  the 
provision  of  pilotage  services,  the  return 
element  is  not  allowed  for  ratemaicing 
purposes. 

(5)  For  ratemaking  purposes,  the 
revenues  and  expenses  generated  from 
Association  transactions  that  are  not 
directly  related  to  the  provision  of 
pilotage  services  are  included  in 
ratemaking  calculations  as  long  as  the 
revenues  exceed  the  expenses  from 
these  transactions.  For  non-pilotage 
transactions  that  result  in  a  net  financial 
loss  for  the  Association,  the  amount  of 
the  loss  is  not  recognized  for  ratemaking 
purposes.  The  Director  reviews  non- 
pilotage  activities  to  determine  if  any 
adversely  impact  the  provision  of 
pilotage  service,  and  may  make 
ratemaking  adjustments  or  take  other 
steps  to  ensure  the  provision  of  pilotage 
service. 

(6)  Medical,  pension,  and  other 
benefits  paid  to  pilots,  or  for  the  benefit 
of  pilots,  by  the  Association  are  treated 
as  pilot  compensation.  The  amount 
recognized  for  each  of  these  benefits  is 
the  cost  of  these  benefits  in  the  most 
recent  union  contract  for  first  mates  on 
Great  Lakes  vessels.  Any  expenses  in 
excess  of  this  amount  are  not  recognized 
for  ratemaking  purposes. 

(7)  Expense  items  that  are  not 
reported  to  the  Director  by  the 
Association  are  not  considered  by  the 
Director  in  ratemaking  calculations. 

(8)  Expenses  are  appropriate  and 
allowable  if  they  are  reasonable,  and 
directly  related  to  pilotage.  Each 
Association  must  substantiate  its 
expenses,  including  legal  expenses.  In 
general,  the  following  are  not 


recognized  as  reasonable  expenses  for 
ratemaking  purposes: 

(i)  Undocumented  expenses; 

(ii)  Expenses  for  lobbying; 

(iii)  Expenses  for  personal  matters; 

(iv)  Expenses  that  are  not 
commensurate  with  the  work 
performed;  and 

(v)  Any  other  expenses  not  directly 
related  to  pilotage. 

(9)  In  any  Great  Lakes  pilotage  district 
where  revenues  and  expenses  from 
Canadian  pilots  are  commingled  with 
revenues  and  expenses  from  U.S.  pilots,  • 
Canadian  revenues  and  expenses  are  not 
included  in  the  U.S.  calculations  for 
setting  pilotage  rates. 

(10)  Reasonable  profit  sharing  fw  non- 
pilot  employees  of  pilot  associations 
will  be  allowed  as  an  expense  for 
ratemaking  purposes.  Profit  sharing  that 
benefits  pilots  will  be  treated  as  part  of 
pilot  compensation. 

§404.10    Ratemaking  procedures  and 
guklellnes. 

(a)  Appendix  A  to  this  part  is  a 
description  of  the  types  of  analyses 
performed  and  the  methodology 
followed  in  the  development  of  a  base 
pilotage  rate.  Ratemaking  calculations  in 
appendix  A  of  this  part  are  made  using 
the  definitions  and  formulas  contained 
in  appendix  B  of  this  part.  Appendix  C 
of  this  part  is  a  description  of  the 
methodology  followed  in  the 
development  of  annual  reviews  to  base 
pilotage  rates.  Pilotage  rates  actually 
implemented  may  vary  from  the  results 
of  the  calculations  in  appendices  A,  B 
and  C  of  this  part,  because  of 
agreements  with  Canada  requiring 
identical  rates,  or  because  of  other 
circimistances  to  be  determined  by  the 
Director.  Additional  analysis  may  also 
be  performed  as  circumstances  require. 
The  guidelines  contained  in  §  404.05  are 
applied  in  the  steps  identified  in 
appendix  A  to  this  part. 

fb)  A  separate  ratemaking  calculation 
is  made  for  each  of  the  following  U.S. 
pilotage  areas: 

Area  1 — the^t.  Lawrence  River, 

Area  2 — Lake  Ontario; 

Area  4 — Lake  Erie; 

Area  5 — the  navigable  waters  from  South  East 

Shoal  to  Port  Huron.  MI; 
Area  6 — Lakes  Huron  and  Michigan; 
Area  7 — the  St.  Mary's  River;  and 
Area  8 — Lake  Superior. 

Appendix  A  to  Part  404 — Ratemaking 
Analyses  and  Methodology 

Step  1:  Projection  of  Operating  Expenses 
(1)  The  Director  projects  the  amount  of 
vessel  traffic  annually.  Based  upon  that 
projection,  the  Director  forecasts  the  amount 
of  fair  and  reasonable  operating  expenses  that 


pilotage  rates  should  recover.  This  consists  of 
the  following  phases: 

(a)  Submission  of  financial  information 
from  each  AssociaUon; 

(b)  determination  of  recognizable  expenses; 

(c)  adjustment  for  inflation  or  deflation; 
and 

(d)  final  projection  of  op>erating  expenses. 
Each  of  these  phases  is  detailed  below. 

Step  i.A. — Submission  of  Financial 
Information 

(1)  Each  Association  is  responsible  for 
providing  detailed  financial  information  to 
the  Director,  in  accordance  with  part  403  of 
this  chapter. 

Step  IB. — Determination  of  Recognizable 
Expenses 

(1)  The  Director  determines  which 
Association  expanses  will  be  recognized  for 
ratemaking  purjxjses,  using  the  guidelines  for 
the  recognition  of  expenses  contained  in 
§  404.05.  Each  Association  is  responsible  for 
providing  sufficient  data  for  the  Director  to 
make  this  determination. 

Step  I.e. — Adjustment  for  Inflation  or 
Deflation 

(1)  In  making  projections  of  future 
expenses,  ex[>enses  that  are  subject  to 
inflationary  or  deflationary  pressures  are 
adjusted.  Costs  not  subject  to  inflation  or 
deflation  (e.g.,  depreciation,  long-term  leases, 
pilot  compensation,  etc.)  are  not  adjusted. 
The  inclusion  of  an  inflation  or  deflation 
adjustment  does  not  imply  that  pilotage  rates 
will  be  automatically  adjusted  each  shipping 
season.  The  inflation  or  deflation  adjustment 
is  only  made  during  the  expense  projection 
phase  of  a  full-scale  pilotage  rate  review. 

Annual  cost  inflation  or  deflation  rates  will 
be  projected  to  the  succeeding  navigation 
season,  reflecting  the  gradual  increase  or 
decrease  in  cost  throughout  the  year. 

For  ratemaking  calculations  t)egun  after 
)anuary  1, 1996,  the  actual  annual 
experienced  change  in  operational  costs  per 
pilot  assignment  for  each  pilotage  area  will 
be  used  to  project  the  inflation  or  deflation 
adjustment.  For  ratemaking  calculations 
begun  prior  to  January  1, 1996,  the  inflation 
or  deflation  adjustment  will  be  based  on  the 
preceding  year's  change  in  the  North  Central 
Region's  Consumer  Price  Index  as  calculated 
by  the  U.S.  Bureau  of  Labor  Statistics. 

Step  l.D. — Projection  of  Operating  Expenses 

(1)  Once  all  adjustments  are  made  to  the 
recognized  operating  expenses,  the  Director 
projects  these  expenses  for  each  pilotage 
area.  In  doing  so,  the  Director  takes  into 
account  foreseeable  circumstances  that  could 
affect  the  accuracy  of  the  projection.  The 
Director  will  determine,  as  accurately  as 
reasonably  practicable,  the  "projection  of 
operating  expenses. " 

Step  2:  Projection  of  Target  Pilot 
Compensation 

(1)  The  second  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  project 
the  amount  of  target  pilot  compensation  that 
pilotage  rates  should  provide  in  each  area. 
This  step  consists  of  the  following  phases: 

(a)  Determination  of  target  rate  of 
compensation;    . 


18372         Federal  Register  /  Vol.  60.  No.  69  /  Tuesday.  April  11.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  69  /  Tuesday.  April  11,  1995  /  Rules  and  Regulations         18373 


^tl 


(b)  detennination  of  number  of  pilots 
needed  in  each  pilotage  area:  and 

(c)  multiplication  of  the  target 
compensation  by  the  number  of  pilots 
needed  to  project  target  pilot  compenAtion 
needed  in  each  area.  Each  of  these  phases  is 
detailed  below. 

Step  2.A. — Determination  of  Target  Rate  of 
Compensation 

(1)  Target  pilot  compensation  for  pilots 
providing  services  in  undesignated  waters 
appniximates  the  average  annual 
compensation  for  First  mates  on  U.S.  Great 
Lakes  vessels.  The  average  annual 
compensation  for  first  mates  is  determined 
based  on  the  most  current  union  contracts, 
and  includes  wages  and  benefits  received  by 
first  mates. 

(2)  Target  pilot  compensation  for  pilots 
providing  services  in  designated  waters 
approximates  the  average  annual 
compensation  for  masters  on  U.S.  Great 
Lakes  vessels.  It  is  calculated  as  150%  of  the 
compensation  earned  by  first  mates  on  U.S. 
Great  Lakes  vessels. 

Step  2.B. — Determination  of  Number  of  Pilots 
Needed 

(1)  The  basis  for  the  number  of  pilots 
needed  in  each  area  of  designated  waters  is 
established  by  dividing  the  protected  bridge 
hours  for  that  area  by  1.000.  Bridge  hours  are 
the  number  of  hours  a  pilot  is  aboard  a  vessel 
providing  basic  pilotage  service. 

(2)  The  basis  for  the  number  of  pilots 
needed  in  each  area  of  undesignated  waters 
is  established  by  dividing  the  projected 
bridge  hours  for  that  area  by  1 ,800. 

(3)  In  determining  the  number  of  pilots 
needed  in  each  pilotage  area,  the  Director  is 
guided  by  the  results  of  the  calculations  in 
steps  2.A.  and  2.B.  However,  the  Director 
may  also  find  it  necessary  to  make 
adjustments  to  these  numbers  in  order  to 
ensure  uninterrupted  pilotage  service  in  each 
area,  or  for  other  reasonable  circumstances 
that  the  Director  determines  are  appropriate. 

Step  2.C. — Projection  of  Target  Pilot 
Compensation 

(1)  The  "projection  of  target  pilot 
compensation"  is  determined  separately  for 
each  pilotage  area  by  multiplying  the  number 
of  pilots  needed  in  that  area  by  the  target 
pilot  compensation  for  pilots  working  in  that 
area. 

Step  3:  Projection  of  Revenue 

(1)  The  third  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  project 
the  revenue  that  would  be  received  in  each 
pilotage  area  if  existing  rates  were  left 
unchanged.  This  consists  of  a  projection  of 
future  vessel  traffic  and  pilotage  revenue. 

Step  3.A. — Projection  of  Revenue 

(1)  The  Director  generates  the  most 
accurate  projections  reasonably  possible  of 
the  pilotage  service  that  will  be  required  by 
vessel  traffic  in  each  pilotage  area.  These 
projections  are  based  on  historical  data  and 
all  other  relevant  data  available.  Projected 
demand  for  pilotage  service  is  multiplied  by 
the  existing  pilotage  rates  for  that  service,  to 
arrive  at  the  "projection  of  revenue." 


Step  4:  Calculation  of  Investment  Base 

(1)  The  fourth  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  the 
calculation  of  the  investment  base  of  each 
Association.  The  investment  base  is  the 
recognized  capital  investment  in  the  assets 
employed  by  each  Association  required  to 
support  pilotage  operations.  In  general,  it  is 
the  sum  of  available  cash  and  the  net  value 
of  real  assets,  less  the  value  of  land.  The 
investment  base  will  be  established  through 
the  use  of  the  balance  sheet  accounts,  as 
amended  by  material  supplied  in  the  Notes 
to  the  Financial  Statement.  The  formula  used 
in  calculating  the  investment  base  is  detailed 
in  Appendix  B  to  this  part. 

Step  5:  Determination  of  Target  Rate  of 
Return  on  Investment 

(1)  The  fifth  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to 
determine  the  Target  Rate  of  Return  on 
Investment.  For  each  Association,  a  market- 
equivalent  retum-on-investment  (ROI)  is 
allowed  for  the  recognized  net  capital 
invested  in  the  Association  by  its  members. 

(2)  The  allowed  ROI  is  based  on  the  rate 
of  the  most  recent  return  on  stockholder's 
equity  for  a  representative  cross  section  of 
transportation  industry  companies,  including 
maritime  companies,  with  a  minimum  rate 
equal  to  the  interest  rate  incurred  by  the 
Associations  for  debt  capital,  and  a 
maximum  rate  of  20  percent. 

(3)  Assets  subject  to  return  on  investment 
provisions  must  be  reasonable  in  both 
purpose  and  amount.  If  an  asset  or  other 
investment  is  not  necessary  for  the  provision 
of  pilotage  services,  that  portion  of  the  rettim 
element  is  not  allowed  for  ratemaking 
purposes. 

Step  6:  Adjustment  Determination 

(1)  The  next  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  insert 
the  results  ht>m  ste[>s  1,  2,  3.  and  4  into  a 
formula  that  is  based  on  a  basic  regulatory 
rate  structure,  and  comparing  the  results  to 
step  5.  This  basic  regulatory  rate  structure 
takes  into  account  revenues,  expenses  and 
return  on  investment,  and  is  of  the  following 
form: 


Lirw 


ftetenr^aking  projections 
tor  basic  piotage 


1.  ♦Revenue  (from  step  3) 

2.  -  Operatoog  Expenses  (from  step  1) 

3.  -  f^itot  Compensation  (from  step  2) 

4.  >  Operating  Profit/(Loss) 

5.  -  Interest    Expense    (from    Audit    re- 

ports) 

6.  -  Earnings  Before  Tax 

7.  -  Federal  Tax  AliowarKe 

8.  •  Net  irxxxne 

9.  Return  Elenwnt  (Net  Income  ♦  Inter- 

est) 

10.  >  Investment  Base  (from  step  4) 


investment  (from  step  5).  to  determine 
whether  an  adjustment  to  the  base  pilotage 
rates  is  necessary.  If  the  projected  return  on 
investment  is  significantly  different  from  the 
target  return  on  investment,  the  revenues  that 
would  be  generated  by  the  current  pilotage 
rates  are  not  equal  to  the  revenues  that  would 
need  to  be  recovered  by  the  pilotage  rates. 

(3)  The  base  pilotage  revenues  that  are 
needed  are  calculated  by  determining  what 
change  in  projected  revenue  will  make  the 
target  return  on  investment  equal  to  the 
projected  retiim  on  investment.  This 
"projection  of  revenue  needed"  is  used  in 
determining  the  basis  for  proposed 
adjustments  to  the  base  pilotage  rates.  The 
mechanism  for  adjusting  the  base  pilotage 
rates  is  discussed  in  Step  7  below.  The 
required  return,  tax.  and  interest  elements 
may  be  considered  additions  to  the  operating 
expenses  and  pilot  compensation 
components  of  the  base  pilotage  rates. 

STEP  7.  Adjustment  of  Pilotage  Rates 

The  final  step  in  the  Great  Lakes  pilotage 
ratemaking  methodology  is  to  adjust  base 
pilotage  rates  if  the  calculations  from  Step  6 
show  that  pilotage  rates  in  a  pilotage  area 
should  be  adjusted,  and  if  the  Director 
determines  that  it  is  appropriate  to  go 
forward  with  a  rate  adjustment.  Rate 
adjustments  are  calculated  in  accordance 
with  the  procedures  found  in  this  step. 
However,  pilotage  rates  calculated  in  this 
step  are  subject  to  adjustment  based  on 
requirements  of  the  Memorandum  of 
Arrangements  between  the  United  States  and 
Canada,  and  other  suppiortable  circumstances 
that  may  be  appropriate. 

(2)  Pilotage  rate  adjustments  are  calculated 
for  each  area  by  multiplying  the  existing 
pilotage  rates  in  each  area  by  the  rate 
multiplier.  The  rate  multiplier  is  calculated 
by  inserting  the  result  frtim  the  steps  detailed 
above  into  the  following  formula: 


Line 


Ratemaking  projections 


11. 


>  Return  on  Investment 


(2)  The  Director  will  compiare  the  projected 
return  on  investment  (as  calculated  using  the 
formula  above)  to  the  target  return  on 


1 .  ■•■  ReverHie  Needed  (from  step  6) 

2.  +  Reverxie  (from  step  3) 

3.  -  Rate  muNipker 

Appeitdix  B  to  Part  404 — Ratemaking 
Definitions  and  FannuUs 

The  following  definitions  apply  to  the 
ratemaking  formula  contained  in  this 
appendix. 

(1)  Operating  Revenue — means  the  sum  of 
all  operating  revenues  received  by  the 
Association  for  pilotage  services,  including 
revenues  such  as  docking,  moveage.  delay, 
detention,  cancellation,  and  lock  transit 

(2)  Operating  Expiense — means  the  sum  of 
all  operating  expenses  incurred  by  the 
Association  for  pilotage  services,  less  the 
sum  of  disallowed  expenses. 

(3)  Target  Pilot  Compiensation — means  the 
compensation  that  pilots  are  intended  to 
receive  for  full  time  employment.  For  pilots 
providing  services  in  undesignated  waters, 
the  target  pilot  compensation  is  the  average 
annual  compensation  for  first  mates  on  U.S. 
Great  Lakes  vessels.  For  pilots  providing 
services  in  designated  waters,  the  target  pilot 
compensation  is  150%  of  the  average  annual 


compensation  for  first  mates  on  U.S.  Great 
Lakes  vessels. 

(4)  Operating  Profit/(Loss) — means 
Operating  Revenue  less  Operating  Expense 
and  Target  Pilot  Compensation. 

(5)  Interest  Expense — means  the  reported 
Association  interest  expense  on  operations, 
as  adjusted  to  exclude  any  interest  expense 
attributable  to  losses  from  non-pilotage 
operations. 

0)  Earnings  Before  Tax — means  Operating 
Profit/(Loss),  less  the  Interest  Expense. 

(7)  Federal  Tax  Allowance — means  the 
Federal  statutory  tax  on  Earnings  Before  Tax, 
for  those  Associations  subject  to  Federal  tax. 

(8)  Net  Income — means  the  Earnings  Before 
Tax,  less  the  Federal  Tax  Allowance. 

(9)  Retxim  Element  (Net  Income  plus 
Interest) — means  the  Net  Income,  plus 
Interest  Expense.  The  return  element  can  be 
considered  the  sum  of  the  return  to  equity 
capital  (the  Net  Income),  and  the  return  to 
debt  (the  Interest  Expense). 

(10)  Investment  Base  (separately 
determined) — means  the  net  recognized 
capital  invested  in  the  Association,  including 
both  equity  and  debt.  Should  capital  be 
invested  in  other  than  pilotage  ofieiations, 
that  capital  is  excluded  frxim  the  rate  base. 

(11)  Return  on  Investment — means  the 
Return  element,  divided  by  the  Investm^ 
Base,  and  expressed  as  a  percent. 

Investment  Base  Formula 

(1)  Regulatory  Investment  (Investment 
Base)  is  the  recognized  capital  investment  in 
the  useful  assets  employed  by  the  pilot 
groups.  In  general,  it  is  the  sum  of  available 
cash  and  the  net  value  of  real  assets,  less  the 
value  of  land.  The  investment  base  is 
established  through  the  use  of  the  balance 
sheet  accounts,  as  amended  by  material 
supplied  in  the  Notes  to  the  Financial 
Statement. 

(2)  The  Investment  Base  is  calculated  using 
financial  data  from  the  Great  Lakes  pilot 
associations,  as  audited  and  approved  by  the 
Director.  The  Investment  Base  would  be 
calculated  as  follows: 


Description 

Recognized  Assets: 

+  Total  Current  Assets 

-  Total  Current  Liabilities 
+  Current  Notes  Payable 

■f  Total  I^perty  and  Equipment  (Net) 

-  Land 

+ Total  Other  Assets 


=  Total  Recognized  Assets 
Non-Recognized  Assets 

-•■Total     Investments     and 
Funds 


Special 


=  Total  Non-Recognized  Assets 
Total  Assets 

■•■Total  Recognized  Assets 

■•■  Total  Non-Recognized  Assets 

=  Total  Assets 

Recognized  Sources  of  Funds 

■h  Total  Stockholders'  Equity 
•»•  Long-Term  Debt 
■•■Current  Notes  Payable 
■•■Advances   bom   Affiliated   Compa- 
nies 
-«■  Long-Term  Obligations-Capital 

Leases 

=  Total  Recognized  Sources 
Non-Recognized  £>ources  of  Funds 
■•-Pension  Liability 
•f  Other  Non-Current  Liabilities 
•f  Deferred  Federal  Income  Taxes 
••■  Other  Deferred  Credits 

=  Total  Non-Recognized  Sources 
Total  Sources  of  Funds 

■►Total  Recognized  Sources 

■•■  Total  Non-Recognized  Sources 

=  Total  Sources  of  Funds 


(3)  Using  the  figures  developed  above,  the 
Investment  Base  is  the  Recognized  Assets 
times  the  ratio  of  Recognized  Sources  of 
Funds  to  Total  Sources  of  Funds. 

Appendix  C  to  Part  404 — Procedures  for 
Annual  Review  of  Base  Pilotage  Rates 

The  ratemaking  methodology  detailed  in 
appendix  A  is  used  by  the  Director  to 
determine  base  piloti^  rates  at  least  once 
every  five  years,  as  required  by  §404.1.  In  the 
intervening  years  the  Director  will  review,  if 
warranted  by  cost  changes,  recalculate  base 
pilotage  rates  prop>osed  for  coordination  with 
Canada  using  the  following  procedures: 

Step  1:  Calculate  the  total  economic  costs 
for  the  base  pieriod  (i.e.  pilot  compensation 
expense  plus  all  other  recognized  expenses 
plus  the  return  element)  and  divide  by  the 
total  bridge  hours  used  in  setting  the  base 
period  rates; 

Step  2:  Calculate  the  "expense  multiplier," 
the  ratio  of  other  expenses  and  the  return 
element  to  pilot  compensation  for  the  base 
period; 

Step  3:  Calculate  an  annual  "projection  of 
target  pilot  compensation"  using  the  same 
procedures  found  in  Step  2  of  appendix  A; 

Step  4:  Increase  tbe  projected  pilot 
compensation  in  Step  3  by  the  expense 
multiplier  in  Step  2; 

Step  5:  Adjust  the  result  in  Step  4.  as 
required,  for  inflation  or  deflation; 

Step  6:  Divide  the  result  in  Step  5  by 
projected  bridge  hours  to  determine  total  unit 
costs; 

Step  7:  Divide  prospective  unit  costs  in 
Step  6  by  the  base  fieriod  unit  costs  in  Step 
1; 

Step  8:  Adjust  the  base  period  rates  by  the 
percentage  change  in  unit  costs  in  Step  7.  For 
example  if  the  total  economic  costs  per 
bridge  hour  is  S30.00  for  the  base  period  and 
$33.00  for  the  prospective  rate  p>eriod.  then 
the  rates  established  for  the  base  p>eriod 
would  be  increased  by  10%  to  determine  the 
proposed  rates  for  the  prosjjective  rate 
{>eriod,  which  would  then  be  subject  to 
negotiation  with  Canada. 

Issued  in  Washington.  DC,  this  31st  day  of 
March.  1995. 

Frederico  Pena, 

Secretary  of  Transportation. 

[FR  Doc.  95-8572  Filed  4-10-95;  8:45  am] 
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Proposed  Rules 


Federal  Regiatw 

Vol.  60,  No.  69 

Tuesday.  April  11.  1995 


TTlia  saclion  of  the  FEDERAL  REGISTER 
ooniiiins  noliOM  to  the  public  of  the  proposed 
iMuano*  of  rulM  and  ragUations.  The 
purpose  of  thaea  noMoas  is  to  give  inierested 
persons  an  oppOftunMy  to  parlicipato  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectton 
Sarvlca 

7  CFR  Part  335 
[Docket  No.  93-02«-3] 

RtN  O67»-AA01 

Introduction  of  Nonindigenoua 
Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule;  correction  to 
extension  of  comment  period  and  notice 
of  public  hearing. 

SUMMARY:  We  are  correcting  a  docimient 
that  was  published  in  the  Federal 
Register  on  March  21.  1995  (60  PR 
1492a-14929.  Docket  No.  93-02&-2). 
The  document  announced  a  public 
hearing  and  extended  the  comment 
period  for  a  proposed  rule  that  would 
establish  regulations  governing  the 
introduction  of  certain  nonindigenous 
organisms.  In  the  heading  of  that 
document,  we  failed  to  include  a 
citation  indicating  the  CFR  title  and  part 
affected  by  the  document  and  the 
previous  proposed  rule.  We  are 
correcting  the  heading  to  include  a 
citation  of  the  CFR  title  and  part 
affected. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Matthew  H.  Royer,  Chief  Operations 
Officer.  Biological  Assessment  and 
Taxonomic  Support.  PPQ.  APHIS.  Suite 
4A01.  4700  River  Road  Unit  133. 
Riverdale.  MD  20737-1236;  (301)  734- 
8896. 

PART  335— INTRODUCTION  OF 
NONINDIGENOUS  ORGANISMS 

1.  In  FR  Doc.  95-6907.  page  14928. 
first  column,  the  heading.  "7  CFR  Part 
335"  is  added  immediately  below  the 
heading  "Animal  and  Plant  Health 
Inspection  Service". 


Done  in  Washington,  DC.  this  5th  day  of 
April  1995 

Alex  B.  Thiennann, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  95-««01  Filed  4-10-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  05-CE-11-AD] 

Airworthiness  Directives;  Mooney 
Aircraft  Corporation  Model  M20K 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemalung 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Mooney 
Aircraft  Corporation  (Mooney)  Model 
M20K  airplanes.  The  proposed  action 
would  require  inspecting  to  see  if  the 
airplane  is  equipped  with  a  Cerdes  fuel 
selector  valve,  part  number  (P/N)  A- 
2580,  and  replacing  any  Gerides  fuel 
selector  valve  with  an  Alright  fuel 
selector  valve.  Malfunction  of  a  Cerdes 
fuel  selector  valve  on  an  afTected 
airplane,  where  the  valve  did  not  allow 
the  operator  to  select  the  appropriate 
fuel  tank,  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fuel  selector  valve  malfunction,  which, 
if  not  detected  and  corrected,  would 
prevent  the  airplane  operator  from 
selecting  the  appropriate  fuel  tank, 
resulting  in  an  unscheduled  landing. 
DATES:  Comments  must  be  received  on 
or  before  June  9,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE-ll- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Mooney  Aircraft  Corporation,  Louis 


Schreiner  Field,  Kerrville,  Texas  78028; 
telephone  (210)  896-6000.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Sills,  Mechanical  Systems 
Engineer.  FAA,  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0150;  telephone 
(817)  222-5154;  facsimile  (817)  222- 
5959. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stampwd 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-ll-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  Ciiy, 
Missouri  64106. 


Discussion 

The  FAA  has  received  a  report  of  a 
Cerdes  fuel  selector  valve,  P/N  A-2580, 
malfunction  on  a  Mooney  Model  M20K 
airplane.  The  airplane  operator  in  the 
referenced  incident  was  unable  to  select 
the  appropriate  fuel  tank  and  was  forced 
to  make  an  unscheduled  landing.  No 
substantial  airplane  damage  or  injuries 
were  reported.  Fuel  selector  valve 
malfunction,  if  not  detected  and 
corrected,  could  result  in  passenger 
injury  or  airplane  damage  if  the  airplane 
operator  was  forced  to  make  an 
unscheduled  landing  in  adverse  areas  or 
conditions. 

The  FAA  has  determined  that  the 
P/N  A-2580  Cerdes  valve  has  a  design 
incompatibility  with  Mooney  Model 
M20K  airplanes.  The  fuel  tank  selector 
valve  is  located  on  the  floor  in  the 
cockpit  of  the  Mooney  Model  M20K 
airplanes,  and,  if  stepped  on,  the  spool 
of  the  fuel  selector  valve  may  be  forced 
down  tight  in  the  valve  body  and 
wedge-locked.  The  fuel  valve  selector 
handle  may  malfunction  in  this  scenario 
and  the  pilot  will  not  be  able  to  utilize 
the  fuel  selector  valve. 

Mooney  has  issued  Service  Bulletin 
(SB)  M20-256.  dated  January  24,  1995. 
which  specifies  procedures  for  replacing 
the  Cerdes  fuel  selector  valve  with  an 
Alright  fuel  selector  valve.  The  Alright 
fuel  selector  valve  is  designed  to 
prevent  wedge-locking  from  occurring  if 
the  fuel  selector  valve  is  stepped  on. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  fuel  selector 
valve  malfunction,  which,  if  not 
detected  and  corrected,  would  prevent 
the  airplane  operator  from  selecting  the 
appropriate  fuel  tank,  resulting  in  an 
unscheduled  landing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mooney  Model  M20K 
airplanes  of  the  Same  type  design,  the 
proposed  AD  would  require  inspecting 
to  see  if  the  airplane  is  equipped  with 
a  Cerdes  fuel  selector  valve,  part 
number  (P/N)  A-2580,  and  replacing 
any  Cerdes  fuel  selector  valve  with  an 
Alright  fuel  selector  valve.  The 
proposed  replacement  would  be 
accomplished  in  accordance  with    - 
Mooney  SB  M20-256,  dated  January  24, 
1995. 

The  FAA  estimates  that  78  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  3  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 


approximately  $535  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $55,770.  This  figure  is 
based  on  the  assumption  that  no 
airplane  owner/ operator  has 
accomplished  the  proposed 
modification.  Mooney  has  informed  the 
FAA  that  parts  have  not  been 
distributed  to  any  owner/operator  of  the 
affected  airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govemtnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  'he 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
n.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Mooney  Aircraft  Corporation:  Docket  No. 
95-CE-ll-AD. 
Applicability:  Model  M20K  airplanes  (all 
serial  numbers),  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  ^ny  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

(Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  fuel  selector  valve  malfunction, 
which,  if  not  detected  and  corrected,  would 
prevent  the  airplane  opierator  from  selecting 
the  appropriate  fuel  tank,  resulting  in  an 
unscheduled  landing,  accomplish  the 
following: 

(a)  Inspect  to  see  if  the  airplane  is 
equipped  with  a  Gerdes  fuel  selector  valve, 
part  number  (P/N)  A-2580.  This  inspection 
may  be  accomplished  by  examining  the 
cross-sectional  shajje  of  the  selector  valve. 
The  Gerdes  selector  valve  has  a  rectangular 
cross  section  with  square  comers. 

Note  2:  The  following  airplane  serial 
numbers  (S/N)  had  a  Gerdes  fuel  selector 
valve,  part  number  (P/N)  A-2580,  installed  at 
manufacture: 

S/N  25-0001  through  25-0091.  except  for 
the  following: 

S/N's  25-0017,  25-^)027,  25-0052.  25-0063, 
25-0067,  25-0068.  25-0078.  25-0081, 
25-0082,  25-0083.  25-0084.  25-0085, 
25-0086,  and  25-0089. 
The  excluded  S/N  25-0001  through  25-0091 
Model  M20K  airplanes  and  any  S/N  Model 
M20K  airplanes  outside  that  range  may  have 
had  a  Gerdes  fuel  selector  valve,  part  number 
(P/N)  A-2580.  installed  by  field 
modification. 

(b)  Replace  any  Gerdes  fuel  selector  valve, 
P/N  A-2580.  with  an  Airight  fuel  selector 
valve  in  accordance  with  the 
INSTRUCTIONS  section  in  Mooney  Service 
Bulletin  M20-256,  dated  January  24. 1995. 

(c)  Sfjecial  flight  [>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished  provided  that  the  fuel 
selector  valve  is  functioning  properly. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (AGO),  FAA.  2601 
Meacham  Boulevard,  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  AGO. 
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Not*  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Fort  Worth  AGO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Mooney 
Aircraft  Corporation,  Louis  Schreiner  Field, 
Kerrville,  Texas  78028:  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106 

Issued  in  Kansas  City.  Missouri,  on  March 
27,  1995. 

Dwight  A.  Young, 

Acting  Manager.  Small  Airplane  Directorattt. 

Aircraft  Certification  Service. 

(FR  Doc  9.S-8832  Filed  4-10-95;  8:45  am) 

M.LINO  COOC  4t1»-13-U 


14CFRPart39 

[Docket  No.  91-CE-85-A0] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace,  Regional  Airlines  Limited) 
Jetstream  Models  3101  and  3201 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  IXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Jetstream  Aircraft  Limited  (JAL)  Models 
3101  and  3201  airplanes.  The  proposed 
action  would  require  modifying  the 
central  annunciator  panel  test  button 
circuit.  A  report  of  diode  failure  in  this 
circuit  and  subsequent  inadvertent 
engine  shutdown  on  one  of  the  affected 
airplanes  prompted  the  proposed  action. 
The  actions  specified  in  the  proposed 
AD  are  intended  to  prevent  failure  of  a 
diode  in  the  central  annunciator  panel 
test  button  circuit,  which,  if  not 
detected  and  corrected,  could  result  in 
inadvertent  engine  shutdown  while  in 
flight  if  the  central  annunciator  panel 
test  button  is  pressed. 

DATES:  Comments  must  be  received  on 
or  before  lune  9.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-85- 
AD.  room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 


Jetstream  Aircraft  Limited,  Manager 
Product  Support.  Prestwick  Airport. 
Ayrshire.  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.. 
Librarian.  P.O.  Box  16029.  Dulles 
International  Airport.  Washington.  DC.  ■ 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov.  Aerospace  Engineer.  Small 
Airplane  Directorate.  Airplane 
Certification  Service.  FAA.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPI.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-85-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-85-AD.  room 
1558.  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 


Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  JAL  Jetstream  Models  3101  and  3201 
airplanes.  The  CAA  reports  that  a  diode 
failed  in  the  central  annunciator  panel 
test  button  circuit  on  one  of  the  affected 
airplanes.  This  led  to  inadvertent  engine 
failure  of  one  of  the  engines  when  the 
airplane  operator  pressed  the  central 
annunciator  panel  test  button. 

JAL  has  issued  Jetstream  Alert  Service 
Bulletin  (ASB)  80-A-JA  911045. 
Revision  1.  dated  November  1.  1991. 
which  specifies  procedures  for 
modifying  the  central  annunciator  panel 
test  button  circuit  on  Jetstream  Models 
3101  and  3201  airplanes.  The 
modification  (Amendment  JA  911045) 
consists  of  removing  diodes  from  the 
engine  stop  circuit  and  configuring  a 
minor  wire  change. 

In  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom,  the  CAA  classified 
Jetstream  ASB  80-A-JA  911045. 
Revision  1.  dated  November  1.  1991.  as 
mandatory.  The  CAA  classifying  a 
service  document  as  mandatory  is  the 
same  for  airplanes  registered  in  the 
United  Kingdom  as  the  FAA  issuing  an 
AD  for  airplanes  registered  in  the 
United  States. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA.  reviewed  all'available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  Jetstream  Models 
3101  and  3201  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  modifying  the  centra! 
annunciator  panel  test  button  circuit  by 
removing  diodes  from  the  engine  stop 
circuit  and  configuring  a  minor  wiring 
change.  The  proposed  actions  would  be 
accomplished  in  accordance  with 
Jetstream  ASB  80-A-JA  911045. 
Revision  1.  dated  November  1.  1991. 

The  FAA  estimates  that  260  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 


approximately  2  workhours  per  airplane 
to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  JAL 
will  provide  parts  at  no  cost  to  the 
owner/operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$31,200.  This  figure  is  based  on  the 
assumption  that  no  affected  owner/ 
operator  has  incorporated  the  proposed 
modification. 

JAL  has  informed  the  FAA  that  2 
modification  kits  have  been  distributed 
to  affected  airplane  owners/operators. 
Assuming  that  each  of  these 
modification  kits  has  been  incorporated 
on  an  affected  airplane,  then  the 
proposed  cost  impact  upon  U.S. 
operators  would  be  reduced  $240  (2 
workhours  x  $60  per  hour  x  2  airplanes) 
from  $31,200  to  $30,960.  The  FAA  also 
believes  that  numerous  owners/ 
operators  of  the  affected  airplanes  have 
accomplished  the  modification  using 
22AWA  cable  and  terminal  tags  instead 
of  obtaining  parts  from  the 
manufacturer,  as  is  provided  for  in  the 
proposed  AD.  This  would  further 
reduce  the  cost  impact  of  the  proposed 
AD  upon  U.S.  operators  of  the  affected 
airplanes.  The  FAA  has  no  way  of 
determining  how  many  airplanes  have 
accomplished  the  proposed 
modification  utilizing  the  22AWA  cable 
and  terminal  tags  alternative. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  91- 
CE-85-AD. 

Applicability:  Jetstream  Model  3101 
aiqilanes.  all  serial  numbers,  and  Jetstream 
Model  3201  airplanes,  serial  numtjers  790 
through  950.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)€rator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
,  assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  failure  of  a  diode  in  the  central 
annunciator  panel  test  button  circuit,  which, 
if  not  detected  and  corrected,  could  result  in 
inadvertent  engine  shutdown  while  in  flight 
if  the  central  annunciator  panel  test  button  is 
pressed,  accomplish  the  following: 

(a)  Modify  the  central  annunciator  panel 
test  button  circuit  (Amendment  JA  911045) 
by  removing  diodes  from  the  engine  stop 
circuit  and  configuring  a  minor  wiring 
change  in  accordance  with  PART  2  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  Alert  Service  Bulletin 
80-A-JA  911045.  Revision  1.  dated 
November  1, 1991. 

(b)  As  noted  in  Jetstream  Alert  Service 
Bulletin  80-A-JA  911045.  Revision  1.  dated 
November  1. 1991.  terminals  may  be  linked 


using  22  AWA  cable  and  terminal  tags, 
provided  the  following  is  accomplished: 

(1)  For  airplanes  without  roof  panel  plug 
breaks,  identify  the  cables  as  WQ69  and 
WQ70. 

(2)  For  airplanes  with  roof  panel  plug 
breaks,  identify  the  cables  as  WQ71  and 
WQ72. 

(c)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  he 
approved  by  the  Manager.  Brussels  Aircraft 
Certification  Office  (ACO).  Europe,  Africa, 
Middle  East  office,  FAA.  c/o  American 
Embassy.  B-IOOO  Brussels,  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Brussels  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited.  Manager  Product  Support. 
Prestwick  Airport.  Ayrshire,  KA9  2RW 
Scotland;  or  Jetstream  Aircraft  Inc.,  Librarian. 
P.O.  Box  16029,  Dulles  International  Airport. 
Washington.  DC,  20041-6029:  or  may 
examine  these  documents  at  the  FAA, 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  March 
27,  1995. 

EHvight  A.  Young, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  95-8831  Filed  4-10-95;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[IA-50-S4J 
RIN  1545-AS98 

Allowances  Received  by  Members  of 
the  Armed  Forces  in  Connection  With 
Moves  to  New  Permanent  Duty 
Stations;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  exclusion  from  gross  income  of 
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certain  allowances  received  by  members 
of  the  Armed  Forces  in  connection  with 
a  change  of  permanent  duty  station. 
DATES:  The  public  hearing  originally 
scheduled  for  April  21.  1995.  beginning 
at  10:00  a.m.  is  cancelled. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  (202)  622-6803  (not  a  toll- 
free  number). 
8UPPI.EMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  61  and  217(gJ 
of  the  Internal  Revenue  Code.  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  for  Wednesday.  December  21. 
1994  (59  FR  65739).  announced  that  a 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Friday. 
April  21.  1995,  beginning  at  10:00  a.m.. 
in  the  IRS  Auditorium.  7400  Corridor, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington 
DC. 

The  public  hearing  scheduled  for 
Friday.  April  21. 1995.  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  95-8891  Filed  4-10-95;  8:45  ami 

MLUNQ  COOC  4«30-01-r 


26  CFR  Part  1 
[EE-45-04] 
RIN  1545-nAS94 

S«lf- Employment  Tax  Treatment  of 
Members  of  Certain  Limited  Liability 
Companies;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Change  of  date  for  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  changes  the 
date  of  the  public  hearing  on  proposed 
regulations  concerning  the  treatment  of 
members  of  certain  limited  liability 
companies. 

DATES:  The  public  hearing  is  changed  to 
Friday,  June  23,  1995.  beginning  at 
10:00  a.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium.  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW.. 
Washington.  DC.  Submit  requests  to 
speak  and  outlines  or  oral  comments  to 
the  Internal  Revenue  Service.  P.O.  Box   ' 
7604.  Ben  Franklin,  Attn: 
CC:DOM:CORP:T:R  |EE-45-94|.  Room 
5228,  Washington,  DC  20044. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate).  (202)  622-6803  (not  a  toll- 
free  number). 

SUPPl-fcMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday.  December  29, 
1994  (59  FR  67253).  announced  that  the 
Service  would  hold  a  public  hearing  on 
proposed  regulations  concerning  the 
treatment  of  members  of  certain  limited 
liability  companies  on  Thursday.  June 
15.  1995.  beginning  at  10:00  a.m.  in  the 
IRS  Auditorium. 

The  date  of  public  hearing  has 
changed.  The  hearing  is  scheduled  for 
Friday.  June  23.  1995.  beginning  at 
10:00  am.  The  requests  to  speak  and 
outlines  or  oral  comments  must  be 
received  by  Thursday.  May  25, 1995. 
Because  of  controlled  access 
restrictions,  attenders  are  not  admitted 
beyond  the  lobby  of  the  Internal 
Revenue  Building  until  9:45  a.m. 

The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby. 

Chief  Regulations  Unit  Assistan%Xlhief 
Counsel  (Corporate). 

(PR  Doc.  95-8892  Filed  4-10-95;  8:45  am| 
BILUNO  COOC  oao-oi-p 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 


28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Revision  of  the  Salient  Factor  Score 

AGENCY:  Parole  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  proposing  to  revise  the  Salient  Factor 
Score  at  28  CFR  2.20.  The  Salient  Factor 
Score  which  is  an  actuarial  table  that 
the  Commission  uses  to  measure  the 
potential  risk  of  parole  violation.  This 
revision  is  designed  to  improve  the 
accuracy  of  the  Salient  Factor  Score 
with  respect  to  older  offenders.  The 
Commission  is  proposing  to  add  one 
point  to  a  prisoner's  total  score  if  the 
current  offense  (or  parole  violation)  was 
committed  at  age  41  or  older,  provided 
the  prisoner  does  not  already  have  the 
highest  possible  total  score  (10).  This 
revision  will  give  to  the  Salient  Factor 
Score  improved  risk  prediction 
accuracy.  The  revision  is  made 


appropriate  by  the  fact  that  the  Parole 
Commission  has  jurisdiction  over  an 
aging  population  of  prisoners  and 
parolees  whose  crimes  were  committed 
prior  to  November  1.  1987. 

DATES:  Comments  must  be  received  by 
June  12.  1995. 

ADDRESSES:  Send  comments  to  Office  of 
General  Counsel.  U.S.  Parole 
Commission,  5550  Friendship  Blvd.. 
Chevy  Chase,  Maryland  20815.  For 
further  information  contact:  Pamela  A. 
Posch.  Office  of  General  Counsel. 
Telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  The 
Salient  Factor  Score  at  28  CFR  2.20  is 
an  actuarial  device,  based  upon 
statistical  research,  that  permits  the  U.S. 
Parole  Commissipn  to  make  a  prediction 
as  to  the  probability  of  future  parole 
violation.  It  is  applied  to  every  prisoner 
who  appears  for  an  initial  parole 
hearing,  and  to  every  parolee  who  has 
been  returned  to  prison  as  a  parole 
violator.  The  current  version  of  the 
Salient  Factor  Score  (SFS-81)  was 
adopted  in  1981.  and  was  recently  re- 
validated through  a  study  of  the  parole 
records  of  federal  prisoners  released  in 
1987.  This  and  other  validation  studies 
have  shown  that  the  Salient  Factor 
Score  is  able  to  separate  prisoners  into 
categories  having  significantly  different 
probabilities  of  recidivism,  and  that  it 
continues  to  have  a  high  degree  of 
predictive  accuracy. 

However,  with  tne  aging  of  the  Parole 
Commission's  "old  law"  offender 
population,  if  has  become  apparent  that 
the  accuracy  of  the  Salient  Factor  Score 
could  be  improved  by  accounting  for  the 
factor  of  "age  at  current  offense"  in  the 
case  of  older'offenders  and  parole 
violators.  (The  U.S.  Parole 
Commission's  jurisdiction  is  limited  to 
offenders  whose  crimes  were  committed 
prior  to  November  1,  1987.  See  Section 
235  of  the  Sentencing  Reform  Act  of 
1984,  which  appears  as  an  Editorial 
Note  to  18  U.S.C.  3551.) 

The  Commission  has  long  recognized 
that  many  criminal  offenders  eventually 
"bum  out"  as  the  aging  process  catches 
up  with  them.  In  a  1984  study  by  the 
Commission's  Research  Office,  entitled 
"Burnout— Age  At  Release  From  Prison 
and  Recidivism",  it  was  found  that 
recidivism  rates  do  decline  with 
increased  age.  and  that  if  would  be 
justifiable  to  improve  the  scores  of 
prisoners  whose  current  offense  was 
committed  at  age  41  or  older.  At  the 
present  time,  the  average  age  of  the  "old 
law"  prison  population  is  43.  Thus,  it 
has  now  become  appropriate  to  consider 
adding  this  factor  to  the  score. 

In  order  to  test  the  accuracy  of  the 
proposed  revision,  the  revised  score  was 
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applied  to  a  sample  of  over  1,000  federal 
prisoners  released  in  1987. 
Approximately  5%  of  those  prisoners 
received  an  improved  parole  prognosis 
category  placement  as  compared  with 
the  current  version  of  the  spore  (SFS- 
81).  Moreover,  the  revised  version  of  the 
score  displayed  a  high  degree  of 
predictive  accuracy.  The  Mean  Cost 
Rating  increased  hx)m  .54  to  .56,  the 
highest  recorded  for  a  recidivism 
prediction  device  that  has  been 
subjected  to  validation. 

Accordingly,  the  Commission  has 
decided  that  the  Salient  Factor  Score 
should  be  revised,  in  order  to  ensure 
that  the  Commission's  decisions  are 
based  upon  the  most  accurate  available 
risk-prediction  device.  This  decision 
accords  with  the  intent  of  Congress  that 
the  Parole  Commission  should  "*   *   * 
continue  to  refine  both  the  criteria 
which  are  used  (to  judge  the  probability 
that  an  offender  will  commit  a  new 
offense)  and  the  means  for  obtaining  the 
information  used  therein."  2  U.S.  Code 
Cong,  and  Admin.  News  at  359  (1976). 

Implementation 

The  revised  Salient  Factor  Score 
(SFS-95)  would  be  applied  at  every 
initial  parole  hearing  and  revocation 
hearing  held  on  or  after  the  effective 
date  of  the  final  regulation,  and 
retroactively  to  federal  prisoners  who 
have  already  been  heard  for  parole  or 
reparole,  at  the  next  scheduled  statutory 
interim  hearing  under  28  CFR  2.14  and 
any  hearing  under  §  2.28  or  §  2.34. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  significant  rule  within  the 
meaning  of  Executive  Order  12866,  and 
the  proposed  rule  has,  accordingly,  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  The  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CF.R.  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  proposes  the  following 
amendment  to  28  CFR  part  2. 

The  Proposed  Amendment 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 


(2)  28  CFR  part  2  §  2.20  is  proposed 
to  be  amended  by  adding  an  instruction 
to  the  Salient  Factor  Scoring  Manual 
under  a  new  Item  G  as  follows: 
ITEM  G.  If  CURRENT  OFFENSE  WAS 
COMMITTED  AT  AGE  41  OR 
OLDER.  ADD  1  POINT  IF  THE 
TOTAL  SCORE  DETERMINED 
ABOVE  IS  9  OR  LESS. 
This  instruction  would  add  a  seventh 
item  to  the  current  six-item  score, 
without  changing  its  current  structure  as 
a  prediction  device  with  possible  scores 
ranging  from  0  to  10  points.  (A  point 
would  not  be  added  if  the  total  score  is 
already  10,  placing  the  offender  at  the 
top  of  the  "very  good"  parole  prognosis 
category.)  As  in  any  case,  the 
Commission  will  exercise  authority  to 
override  the  prediction  made  by  the 
revised  score  if  case-specific  factors 
indicate  undiminished  risk  despite 
advancing  age,  eg,  the  career  criminal 
offender  who  has  played  a  leadership 
role  in  organized  crime. 

Dated:  March  31, 1995. 
Edward  F.  Reiily,  Jr., 
Chairman,  U.S.  Parole  Commission. 
[FR  Doc.  95-8912  Filed  4-10-95;  8:45  ami 
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28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Fraud 
Offenses  That  involve  Multiple  Millions 
of  Dollars  In  Losses 

AGENCY:  Parole  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  proposing  to  establish  a  dollar 
amount  range  of  $1  million  to  $5 
million  for  Category  Six  fraud  ofTenses 
in  the  paroling  policy  guidelines  at  28 
CFR  2.20.  Frauds  that  cause  losses  of 
over  $5  million  would  be  rated  Category 
Seven.  At  the  present  time,  the  Category 
Six  offense  severity  rating  is  reserved  for 
all  frauds  exceeding  $1  million.  The 
proposed  guideline  revision  is  necessary 
because  of  the  increased  frequency  of 
frauds  involving  losses  in  multiples  of 
the  $1  million  threshold  for  Category 
Six,  and  the  need  for  an  appropriate 
benchmark  to  determine  Oie  point  at 
which  dollar  amount  losses  are  so 
excessive  as  to  warrant  a  decision  above 
the  Category  Six  guidelines.  The  figure 
of  $5  million  will  provide  that 
benchmark. 

DATES:  Comments  must  be  received  by 
June  12, 1995. 

ADDRESSES:  Send  comments  to  Office  of 
General  Counsel,  U.S.  Paiole 
Commission,  5550  Friendship  Blvd., 


Chevy  Chase,  Maryland  20815.  For 
further  information  contact:  Pamela  A. 
Posch,  Office  of  General  Counsel. 
Telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  widespread  criminal 
investigations  into  unlawful  practices  in 
the  bsmking  and  savings  and  loan 
industries  during  the  1980's,  the  U.S. 
Parole  Commission  has  seen  a 
significant  increase  in  prisoners  serving 
sentences  for  frauds  greatly  exceeding 
the  $1  million  threshold  established  by 
the  Commission  in  1987  for  Category 
Six  offenses.  (The  guidelines  at  28  CFR 
2.20  do  not  currently  provide  a  fraud 
guideline  higher  than  Category  Six.)  The 
Commission  has  typically  responded  to 
such  cases  by  determining  that,  if  the 
dollar  loss  caused  by  the  fraud  exceeded 
the  $1  million  threshold  by  significant 
multiples  (e.g.,  a  $15  million  fraud),  a 
decision  above  the  Category  Six 
guidelines  is  warranted. 

However,  the  guidelines  have  not 
provided  a  way  for  the  Commission 
consistently  to  determine  at  what  point 
a  large-scale  fraud  is  significant  enough 
to  warrant  such  a  decision.  Some  frauds 
involving  multiples  of  the  $1  million 
threshold  are  deemed  to  be  within  the 
guidelines,  and  some  are  not.  The 
situation  has  been  complicated  by  the 
fact  that  plea  agreements  in  large-scale 
fraud  offenses  often  produce  a  sentence 
of  five  years  (the  maximum  for  one 
coimt  of  mail  fraud),  which  requires 
release  (with  good  time  credits)  at  39 
months.  Such  sentences  preclude  the 
Commission  from  determining  where  a 
parole  decision  should  be  made  in 
relation  to  the  guideline  range  of  40-52 
months  that  is  applicable  to  the  typical 
first  offender  who  has  committed  a 
fraud  offense  involving  more  than  $1 
million  in  losses.  This  makes  it  difficult 
for  the  Commission  to  achieve  a 
consistent  practice  that  can  inform  its 
decision-making  when  the  sentence  is 
longer  than  five  years. 

Accordingly,  the  Commission  has 
decided  to  establish  a  dollar  range  of  $1 
million  to  $5  million  for  Category  Six 
offenses,  that  will  be  followed  whenever 
the  sentence  is  long  enough  to  permit 
such  a  decision.  For  fraud  offenses 
exceeding  $5  million,  the  offense  will  be 
rated  Category  Seven.  Under  this  rating 
system,  for  example,  a  prisoner  serving 
an  8-year  sentence  for  a  fraudulent 
investment  scheme  that  caused  losses  of 
$2.4  million  may  expect  the 
Commission  to  establish  a  release  date 
toward  the  middle  of  the  40-52  month 
guideline  range  for  Category  Six 
offenses,  if  he  is  a  first  offender  and 
there  are  no  other  aggravating  or 
mitigating  circumstances. 
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Finally,  it  is  important  to  emphasize 
that  relevant  factors  not  reflected  by  the 
dollar  amount  alone,  such  as  unusually 
vulnerable  victims,  are  always  taken 
into  account  in  reaching  a  final  parole 
decision. 

Implementation 

The  proposed  rule  would  be  applied 
at  any  initial  parole  hearing,  or 
revocation  hearing,  conducted  on  or 
af^er  the  effective  date  of  the  Hnal  rule 
adopted  by  the  Commission,  if  the  rule 
is  applicable  to  the  prisoner's  case.  The 
proposed  rule  would  also  be  applied 
retroactively  to  prisoners  who  were 
given  parole  or  reparole  decisions  prior 
to  that  effective  date,  at  the  next 
statutory  interim  hearing  conducted 
pursuant  28  CFR  2.14.  For  example,  at 
such  a  statutory  interim  hearing,  a 
prisoner  who  was  continued  above  the 
Category  Six  guidelines  for  a  $5  million 
fraud  offense,  could  argue  for  a  release 
date  within  the  guidelines  if  he  can 
show  that  no  other  factor  continues  to 
justify  a  departure  from  the  guideline 
range. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866. 
and  the  proposed  rule  has.  accordingly, 
not  been  reviewed  by  the  Office  of 
Management  and  Budget.  The  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantia!  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subfects  in  2S  CFR  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  proposes  the  following 
amendment  to  28  CFR  part  2: 

The  Propoaed  Amendment 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

(2)  28  CFR  part  2,  §  2.20  Chapter  3. 
Subchapter  D.  Paragraph  331.  is 
proposed  to  be  amended  to  require  a 
Category  Seven  rating  if  the  value  of  the 
property  is  more  than  $5,000,000.  and  to 
require  a  Category  Six  offense  severity 
rating  if  the  value  of  the  property  is 
more  than  $1,000,000  but  not  more  than 
$5,000,000.  All  other  dollar  ranges  and 
offense  severity  categories  will  remain 
as  presently  listed. 


Dated:  March  31.  1995.* 
Edward  F.  HeiUy.  Jr.. 
(Jiairman.  U.S.  Parole  Commission. 
|FR  Doc.  9S-4913  Filed  4-10-95;  8:45  ami 

MLLMQ  coot  4410-01-* 


OEPAPrrMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

[OH-235:  Amendment  NumiMr  70] 

Ohio  Regulatory  Program 

AQCNCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACDON:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Ohio  regulatory  program  (hereinafter 
referred  to  as  the  Ohio  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  was  initiated  by  Ohio  and 
is  intended  to  make  the  Ohio  program 
as  effective  as  the  corresponding  Federal 
regulations  concerning  the  frequency  of 
inspections  at  abandoned  coal  mining 
operations. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
proposed  amendment  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.D.T.  on  May  11. 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  at 
1:00  p.m..  E.D.T.  on  May  8.  1995. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4:00  p.m.  E.D.T..  on  April 
26,  1995. 

A00RE3S£S:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  H.  Mooney,  Acting  Director, 
(x>lumbus  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 


copy  of  the  proposed  amendment  by 

contacting  OSM's  Ck)lumbus  Field 

Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  4480  Refugee  Road,  Suite  201, 
Cxjlumbus,  Ohio  43232,  Telephone: 
(614)  866-0578. 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation.  1855 
Fountain  Square  Court,  Building  H-3, 
Cblumbus.  Ohio  43224.  Telephone: 
(614)  265-6675. 

FOR  FURTHER  INFORMATKJN  CONTACT: 

Mr.  Robert  H.  Mooney.  Acting  Director. 

Columbus  Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Backpxiund  on  the  Ohio  Program 

On  August  16.  1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15.  and  935.16. 

U.  Description  of  the  Proposed 
Amendment 

The  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  70  by  letter  dated 
March  28.  1995  (Administrative  Record 
No.  OH-2104).  In  this  amendment.  Ohio 
proposes  to  revise  one  rule  at  Ohio 
Administrative  Code  (OAC)  section 
1501:13-14-01  to  make  the  Ohio 
program  as  effective  as  the 
corresponding  Federal  regulations 
concerning  the  frequency  of  inspections 
at  abandoned  coal  mining  operations. 
The  substantive  rule  revisions  proposed 
by  Ohio  in  this  amendment  are  briefly 
described  below: 

1.  Definition  of  "Abandoned  Coal 
Mining  and  Reclamation  Operation  ": 
Ohio  is  revising  paragraph  (A)(3)  to 
define  the  term  "abandoned  coal  mining 
and  reclamation  operation."  Ohio  is 
revising  paragraph  (A)(4)  to  exclude 
abandoned  operations  from  the 
definition  of  "active  coal  mining  and 
reclamation  operation." 

2.  Alternative  Inspection  Frequency  at 
Abandoned  Operations:  Ohio  is  adding 
a  new  paragraph  (E)  to  authorize  less 
frequent  inspections  of  abandoned 
operations.  Ohio  is  proposing  to  select 

a  specific  inspection  frequency  for  each 
abandoned  operation  which  shall  be 
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commensurate  with  the  public  health 
and  safety  and  environmental 
considerations  present  at  that  specific 
site.  In  no  case  shall  Ohio  conduct  less 
than  one  complete  inspection  per 
calendar  year  at  each  abandoned 
operation. 

Before  changing  to  an  alternate 
inspection  frequency  for  an  abandoned 
operation,  Ohio  will  first  conduct  a 
complete  inspection  of  the  operation, 
prepare  a  written  finding  justifying  the 
inspection  frequency  selected  for  the 
operation,  and  publish  a  pubUc  notice 
of  the  State's  intent  to  change  to  the  less 
frequent  inspection  schedule  for  the 
operation.  The  notice  shall  provide  the 
public  with  a  30-day  period  in  which  to 
submit  written  comments  on  the  State's 
proposed  change  to  less  frequent 
inspections  of  the  specified  operation. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaildng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Conunents  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 

under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.D.T.  on  April 
26, 1995.  "The  location  and  time  of  the 
hearing  will  be  arranged  with  \hose 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  conunent  at 
a  public  bearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 


those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  bearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  bie  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
vtrill  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  state  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  5034  and  505  of  SM(31A  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 


Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  eccmomic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgatcKi  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
corresponding  Federal  regulations. 

Listof  Sul^ects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  5,  1995. 
Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center 
IFR  Doc  95-8888  Filed  4-10-95;  8:45  ami 
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30  CFR  Part  948 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

AcnON:  Announcement  of  public 

comment  period  and  opportunity  for 

public  hearing. 

SUMMARY:  OSM  is  requesting  public 
comment  that  would  considered  in 
deciding  how  to  implement  in  West 
Virginia,  underground  coal  mine 
subsidence  control  and  water 
replacement  provisions  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  the  implementing 
Federal  regulations,  and/or  the 
counterpart  State  provisions.  Recent 
amendments  to  SMCRA  and  the 
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implementing  Federal  regulations 
require  that  underground  coal  mining 
operations  conducted  after  October  24, 
1992,  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures.  These  provisions  also  require 
such  operations  to  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 

OSM  must  decide  if  the  West  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  "West  Virginia  program") 
currently  has  adequate  counterpart 
provisions  in  place  to  promptly 
implement  the  recent  amendments  to 
SMCRA  and  the  Federal  regulators. 
After  consultation  with  West  Virginia 
and  consideration  of  public  comments. 
OSM  will  decide  whether  initial 
enforcement  in  West  Virginia  will  be 
accomplished  through  the  State  program 
amendment  process  or  by  State 
enforcement,  by  interim  direct  OSM 
enforcement,  or  by  joint  State  and  OSM 
enforcement. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  E.D.T.  on  May  11. 
1995.  If  requested.  OSM  will  hold  a 
public  hearing  on  May  8.  1995 
concerning  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  provisions  of  SMCRA  and 
the  implementing  Federal  regulations. 
or  the  counterpart  State  provisions 
should  be  implemented  in  West 
Virginia.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m.. 
E.D.T.  on  April  26.  1995. 

A00RE8SE8:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand-delivered  to  James  C. 
Blankenship,  Jr..  Director.  Charleston 
Field  OfTice  at  the  address  listed  below. 

Copies  of  the  applicable  parts  of  the 
West  Virginia  program.  SMCRA,  the 
implementing  Federal  regulations, 
information  provided  by  West  Virginia 
concerning  its  authority  to  implement 
State  counterparts  to  SMCRA  and  the 
implementing  Federal  regulations,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays. 

James  C.  Blankenship,  Jr.  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street 
East,  Charleston.  West  Virginia 
25301-2816.  Telephone:  (304)  347- 
7158 


In  addition,  copies  of  the  applicable 
portions  of  the  approved  State  program 
and  information  provided  by  West 
Virginia  concerning  its  authority  to 
implement  the  State  counterparts  to 
section  720  of  SMCRA  and  its 
implementing  regulations  are  available 
for  review  during  regular  business  hours 
at  the  following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229.  P.O. 
Box  886.  Morgantown.  West  Virginia 
26506,  Telephone:  (304)  291-4004 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Beckley  Area 
Office.  323  Harper  Park  Drive.  Suite  3. 
Beckley.  West  Virginia  25801, 
Telephone:  (304)  255-5265. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Logan  Area  Office, 
313  Hudgins  Street,  2nd  Floor.  P.O. 
Box  506.  Logan.  West  Virginia  25601. 
Telephone;  (304)  752-2851 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Blankenship.  Jr..  Director. 
Charleston  Field  Office.  Telephone: 
(304) 347-7158. 

SUPPt-EMENTARY  INFORMATION: 

I.  Background 

A.  The  Ener^  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992.  Pub.  L  102-486.  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  the 
owner  for  subsidence-caused  material 
damage  to  noncommercial  buildings 
and  to  occupied  residential  dwellings 
and  related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

The  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures  and  prompt  replacement  of 
water  supplies  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24. 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  cdmply  with 
these  provisions  for  operations 
conducted  after  October  24,  1992. 


B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31,  1995.  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722-16751). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *   *   •The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  causea  by 
underground  mining  activities  conducted 
after  October  24.  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24.  1992.  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

30  CFR  843.25  provides  that  by  July 
31,  1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  below,  enforcement  may  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State.  OSM.  or  joint  State  and 
OSM  enforcement  of  the  requirements. 
OSM  will  decide  which  of  the  following 
enforcement  approaches  to  pursue. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24.  1992.  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low.  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 


(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatoryprovisions  for  all 
underground  mining  activities 
conducted  after  October  24, 1992.  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2).  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
undergroimd  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992.  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41{j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24. 1992,  the  State  would 
enforce  its  provisions  for  those 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  imderground  mining  activities 
conducted  after  October  24.  1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24, 1992.  until  the  effective  date  of  the 
State's  rules. 

As  described  in  item  numbers  (3)  and 
(4)  above.  OSM  would  directly  enforce 
in  total  or  in  part  its  Federal  statutory 
or  regulatory  provisions  until  the  State 
adopts  and  OSM  approves,  under  30 
CFR  Part  732.  the  State's  counterparts  to 


the  required  provisions.  However,  as 
discussed  in  item  number  (1)  above. 
OSM  could  decide  not  to  initiate  direct 
Federal  enforcement  and  rely  instead  on 
the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed.  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
resumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement.  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  701.5. 
817.41(j).  and  817.121(c)(2)  and  (4)  for 
operations  conducted  after  October  24. 
1992. 

C.  Enforcement  in  West  Virginia 

By  letter  to  West  Virginia  dated 
December  16.  1994,  OSM  requested 
information  from  West  Virginia  that 
would  help  OSM  decide  which 
approach  to  take  in  West  Virginia  to 
implement  the  new  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations 
(Administrative  Record  No.  WV  965). 
By  letter  dated  January  11.  1995.  West 
Virginia  responded  to  this  OSM  request 
(Administrative  Record  No.  WV  966). 

On  January  11. 1995.  the  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP)  notified  OSM  that 
there  were  approximately  650  active 
underground  coal  mines  operating  in 
West  Virginia  at  the  time.  West  Virginia 
stated  that  it  believed  the  existing  State 
program  provisions  are  adequate  to  fully 


implement  the  letter  and  intent  of 
section  720  of  SMCRA.  WVDEP  hirther 
explained  that  its  continued 
enforcement  of  its  State  program 
provisions  at  §§  22A-3-14(b)(l)  and 
22A-3-24(b)  of  the  West  Virginia  Code 
and/or  West  Virginia  Code  of  State 
Regulations  (CSR)  §§  38-2-14.5(h)  and 
38-2-16.2  would  ensure  compliance 
with  section  720  of  SMCRA. 

West  Virginia  noted  that  §  22A-3- 
24(b)  of  the  West  Virginia  Code  allows 
for  a  waiver  of  water  replacement  rights 
by  current  landowners.  According  to 
WVDEP,  this  is  part  of  a  program 
amendment  that  is  under  review  by 
OSM. 

West  Virginia  also  acknowledged  that 
since  WVDEP  revised  its  rules  on  June 
1, 1991.  it  has  been  requiring  operators 
to  either  correct  material  damage 
resulting  from  subsidence  caused  to  any 
structures  or  facilities  by  repairing  the 
damage  or  compensate  the  owners  of 
such  structures  or  facilities  in  the  full 
amount  of  the  diminution  in  value 
resulting  from  subsidence.  In  addition. 
West  Virginia  issued  a  policy  directive 
on  March  23.  1993.  which  provides  that 
permits  issued  before  June  1,  1991,  and 
which  have  a  waiver  to  subside  without 
liability  are  exempt  from  the  new 
requirements.  Permits  issued  prior  to 
June  1,  1991,  without  waivers  and  all 
permits  issued  after  that  date  are 
required  to  comply  with  the  revised 
regulations. 

OSM  estimates  that  West  Virginia  has 
investigated  approximately  190  citizen 
complaints  between  June  1. 1991,  and 
October  24.  1992,  and  approximately 
330  citizen  complaints  after  October  24, 
1992.  that  allege  subsidence-caused 
structural  damage  and/or  water  supply 
loss  or  contamination  as  a  result  of 
underground  mining  operations.  To 
date.  West  Virginia  has  investigated 
these  complaints  and  determined  that 
the  problems:  (1)  Were  not  caused  by 
mining,  (2)  were  caused  by  mining  with 
resultant  enforcement  and/ or  corrective 
measures  taken,  or  (3)  are  problems 
under  continuing  investigation  to 
determine  whether  caused  by  mining. 

n.  Public  Comment  Procedures 

OSM  is  requesting  public  comment  to 
assist  OSM  in  making  its  decision  on 
which  approach  to  use  in  West  Virginia 
to  implement  the  underground  coal 
mine  performance  standards  of  section 
720(a)  of  SMCRA.  the  implementing 
Federal  regulations,  and  any  counterpart 
State  provisions. 

A.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
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support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Charleston 
Field  Office  will  not  necessarily  be 
considered  in  OSM's  final  decision  or 
included  in  the  Administrative  Record. 

B.  Public  Hearing$ 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FO«  fURTHCR  INFORMATION 
CONTACT  by  400  p.m.,  E.D.T.  on  April 
26.  1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing,  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  spealL  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so.  will  be  heaiid  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FO«  FURTMCR 
INFOfMATION  CONTACT. 

C.  Public  Meeting 

If  only  a  few  persons  request  an 
opportunity  to  speak  at  a  hearing,  a 
pubhc  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  recommendations  on  how  OSM 
and  West  Virginia  should  implement 
the  provisions  of  section  720(a)  of 
SMCRA.  the  implementing  Federal 
regulations,  and/or  the  counterpart  State 
provisions,  may  request  a  meeting  by 
contacting  the  person  listed  under  FOR 
RMTMER  MFOfMATKM  CONTACT.  Ail  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
A00RESSE8.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


Dated:  April  5,  1995. 
Ridwrd  J.  Seibel. 

Acting  Astistant  Director.  Eattem  Support 

Center 

IFR  [)oc.  9S-e889  Filed  4-10-95:  8:45  ami 
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DEPARTIKIENT  OF  TRANSPORTATION 

Saint  Lawranc*  Seaway  Oavalopmant 
Corporation 

33  CFR  Part  402 

Tartff  of  Tollt:  Proposad  Revision 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation.  EXDT. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  seU  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  To  improve  the 
competitiveness  of  the  Seaway,  the 
Corporation  and  the  Authority  are 
proposing  that  the  Tariff  charges  for  the 
1995  season  under  the  Tariff  Schedule 
be  the  same  as  for  the  1994  season.  In 
addition,  the  Corporation  and  the 
Authority  are  prof)osing.  for  competitive 
purposes,  that  the  Incentive  Tolls 
Program  be  continued  and  that  the 
volume  rebate  be  revised  to  broaden  the 
base  years  and  clarify  the  reporting 
requirements  for  the  volume  rebate. 
DATES:  Any  party  wishing  to  present 
views  or  data  on  the  proposed  revision 
may  file  comments  with  the  Corporation 
on  or  before  May  11.  1995. 
ADDRESSES:  Send  conunents  to  Marc  C. 
Owen,  Chief  Coimsel,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street.  S.W.,  Washington.  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590.  (202)  366- 
0091. 

8UPPt.EMCWrARY  INFORMATION:  In  an 
effort  to  improve  the  Seaway's 
competitiveness,  it  is  proposed  to 
continue  the  section  402.8,  the  Schedule 
of  Tolls,  charges  for  the  1995  at  the  1994 
season  levels.  Accordingly,  no  change 
would  be  required  to  the  Schedule  as  it 
now  appears. 

The  Corporation  and  the  Authority 
also  are  proposing,  for  competitive 
purposes,  that  the  Incentive  Tolls 


Program  be  continued  and  be  revised.  In 
section  402.9,  the  discount  for  new 
business,  subsection  (a)  would  be 
amended  to  reflect  its  applicability  to 
the  1995  navigation  season  and 
subsection  (c)  would  be  amended  in 
part  to  change  the  base  years  for 
calculating  the  discount  from  1991 
through  1993  to  1992  through  1994.  hi 
section  402.11,  volume  rebates, 
subsection  (a)  would  be  amended  to 
refiect  its  applicability  to  the  1995 
navigation  season  and  subsections  (b) 
and  (c)  would  be  amended  to  change  the 
base  years  for  calculating  the  rebate 
from  three  years.  1991  through  1993.  to 
four  years,  1991  through  1994.  The  base 
years  for  the  subsection  (c)  proviso  on 
mergers  or  take-overs  would  also  be 
changed  from  1991  through  1994  to 
1991  through  1995.  Finally,  subsection 
(d)  would  be  amended  to  change  the 
submission  date  for  the  traffic  history 
description  for  the  purposes  of 
calculating  the  rebate  to  the'end  of  the 
1995  season  and  to  clarify  what  specific 
information  is  required,  i.e..  the 
shipper's  or  receiver's  Seaway  traffic 
history  for  1991,  1992,  1993,  1994.  and 
1995  by  port,  vessel  name,  transit  date, 
commodity  description,  and  tonnage. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore,  Executive  Order 
12866  does  not  apply.  This  prop>osed 
regulation  has  also  been  evaluated 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evaluation  is  not 
warranted. 


Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Saint  Lawrence  Seaway 
Tariff  of  Tolls  relates  to  the  activities  of 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  mostly  by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  envirorunental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment. 


Federalism 

The  Corporation  has  analyzed  this 
proposal  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  Part  402 — Tariff  of 
Tolls  (33  CFR  Part  402)  as  follows: 

PART  402— [AMENDED] 

1.  The  authority  citation  for  33  CFR 
Part  402  continues  to  read  as  follows: 

Authority:  68  Stat  93.  33  U.S.C.  981-990. 

2.  Section  402.9  would  be  amended 
by  revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (c)  introductory 
text  to  read  as  follows: 

f  402.9    Incentive  tdia. 

(a)  Notwithstanding  anything 
contained  in  this  Tariff,  the  portion  of 
the  composite  toll  related  to  charges  per 
metric  ton  of  cargo  charged  on  new 
business  shall  be  reduced  by  fifty 
percent  for  a  Seaway  transit  beginning 
and  ending  during  the  1995  navigation 
year, 

•  •        •        •        • 

(c)  For  the  purposes  of  this  section, 
"new  business"  means  cargo  that  has 
not  moved  through  a  Seaway  lock 
between  an  origin  and  a  destination  as 
defined  in  this  paragraph  (c)  during  the 
navigation  seasons  of  1992,  1993.  and 
1994  or  cargo  that  has  moved  through  a 
Seaway  lock  in  quantities  representing 
less  than  five  percent  of  the  average  of 
Seaway  traffic  between  an  origin  and  a 
destination  during  the  navigation 
seasons  of  1992. 1993,  and  1994.  •  •  • 

•  •        •        •        • 

5.  Section  402.11  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (a)  and  paragraph  (b)  through 
(d)  to  read  as  follows: 

§402.11    Volume  discount 

(a)  A  volume  rebate  shall  be  granted 
to  a  shipper  of  downbound  cargo  or  to 
a  receiver  of  upbound  cargo  at  the  end 
of  the  1995  navigation  season  after 
payment  of  the  full  toll  specified  in  the 
schedule  under  the  tariff  in  §  402.8  of 
this  part  if  shipments  of  a  particular 
commodity  during  1995  exceed  by  a 
minimum  of  25,000  tons  the  shipper's 
or  receiver's  highest  tonnage  for  that 
particular  commodity  during  1991. 
1992, 1993.  or  1994  in  the  Seaway. 


(b)  Volume  rebates  shall  be  granted 
only  with  respect  to  commodities  whose 
shipper  and  receiver  have  shipped  or 
received  the  subject  commodity  in  the 
years  1991,  1992, 1993,  and  1994  and 
have  not  been  subject  of  a  merger  or 
take-over  during  1991, 1992, 1993, 1994. 
or  1995. 

(c)  The  volume  rebate  shall  be  equal 
to  a  50  percent  reduction  of  the  portion 
of  the  composite  toll  related  to  charges 
per  metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  shippers  or 
receiver's  highest  tonnage  for  that 
commodity  during  1991. 1992, 1993,  or 
1994.  Payment  of  rebates  will  be  made 
directly  to  the  qualified  receiver  or 
shipper. 

(d)  A  description  of  the  shipper's  or 
receiver's  Seaway  traffic  history  for 
1991.  1992. 1993, 1994,  and  1995  by 
port,  vessel  name,  transit  date, 
commodity  description,  and  tonnage 
shall  be  submitted  by  the  shipper  or 
receiver  prior  to  the  end  of  1995  and 
shall  be  subject  to  audit  by  the 
Authority. 

•        •        •        »        • 

Issued  at  Washington,  D.C.  on  April  4, 
1995. 

Saint  Lawrence  Seaway  Development 

Corporation. 

Marc  C.  0%ven, 

Chief  Counsel. 

(PR  Doc.  95-8808  Filed  4-10-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PA  20-1-6517,  PA  31-1-6009,  PA  39-1- 
6518,  AD-FRL-6187-6] 

Proposed  Approval  and  Promulgation 
of  Air  Quality  Implementation  Plans; 
Pennsylvania:  Approval  of  PM-10 
Implementation  Plan  for  the  Llt>erty 
Borough  Area  of  Allegheny  County 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
three  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  attaining  and  maintaining 
the  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10)  in  Allegheny 
County.  These  implementation  plans 
were  submitted  by  the  State  to:  fulfill 
the  County's  Group  ID  requirements; 


strengthen  the  Allegheny  County  SIP; 
and  satisfy  certain  federal  requirements 
for  an  approvable  nonattainment  area 
PM-10  SIP  for  the  Liberty  Borough  area 
of  Allegheny  County,  Pennsylvania. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  May  11. 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center.  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  Allegheny  County  Health 
Department  of  Air  Quality.  301  39th 
Street,  Pittsburgh.  Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  J.  Cimorelli,  (215)  597-6563. 


SUPPl^MENTARY  INFORMATION: 
Background 

On  July  1. 1987.  EPA  promulgated 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  PM-10  (52  FR  24634). 
These  standards  replaced  those 
promulgated  for  total  suspended 
particulate  (TSP)  in  1971.  On  that  day. 
EPA  also  promulgated,  in  40  CFR  parts 
51  and  52,  policies  and  regulations  by 
which  it  would  implement  the  PM-10 
NAAQS. 

Although  there  was  a  lack  of 
extensive  PM-10  ambient  monitoring 
data  at  the  time,  EPA  evaluated  existing 
particulate  matter  data  and  concluded 
that  there  were  some  areas  where  the 
PM-10  NAAQS  were  likely  to  be 
violated,  other  areas  where  it  could  be 
presumed  that  a  state's  existing  total 
suspended  particulate  regulations  were 
adequate  to  provide  for  attainment,  and 
other  areas  in  which  the  attainment 
status  was  uncertain.  Recognizing  that  it 
would  be  unreasonable  to  require  full 
attainment  demonstrations  in  all  areas. 
EPA  classified  areas  of  the  country  as 
groups  based  on  the  probability  that 
each  area  would  maintain  the  PM-10 
standard.  Group  I  areas  had  a  greater 
than  95  percent  probability  of 
nonattainment,  Group  II  areas  had  a  20- 
95  percent  probability  of  nonattainment 
and  Group  m  areffs  had  a  less  than  20 
percent  probability  of  nonattainment. 
Through  this  process.  EPA  identified  all 
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of  Allegheny  County  as  a  Group  U  area 
on  August  7.  1987  (52  FR  29383).  On 
January  20. 1988.  EPA  approved 
Allegheny  County's  request  to  limit  the 
Group  n  area  to  an  area  near  Allegheny 
County's  Braddock  monitor.' 

State  planning  requirements  were 
different  for  each  Croup  classification. 
All  states  were  required  to  fulfill  the 
Group  ni  requirements  which  included: 
the  adoption  of  NAAQS  for  PM-10;  the 
adoption  of  the  definition  for  PM-10 
emissions;  the  adoption  of  the  reference 
method  for  the  measurement  of  PM-10 
in  ambient  air;  the  inclusion  of  PM-10 
values  in  the  episode  plan;  and  the 
addition  of  PM-10  to  the  definitions  of 
major  source  or  facility,  major 
modification,  and  significant  air  quality 
impact.  States  containing  Group  II  areas 
were  to  submit  committal  SIPs  that 
pledged  to  gather  ambient  air  quality 
data  and  evaluate  emissions  inventories 
and  control  strategies  in  these  areas. 
States  containing  Group  I  areas  were 
required  to  submit  full  SIP  revisions, 
including  attainment  demonstrations, 
within  nine  months. 

The  Clean  Air  Act  Amendments  of 
1990  affected  PM-10  classifications  and 
requirements  in  a  number  of  ways.  The 
Act,  as  amended,  eliminates  the 
"Group"  classifications.  Former  Group  I 
areas,  and  Group  II  and  Croup  III  areas 
that  had  monitored  violations  of  the 
PM-10  NAAQS  before  January  1. 1989. 
were  designated  as  moderate 
nonattainment  areas  by  operation  of 
law.  The  Liberty  Borough  monitor 
recorded  sixteen  exceedances  of  the  24- 
hour  PM-10  standard  in  1988.  As  a 
result,  the  Liberty  Borough  area 
^consisting  of  the  City  of  Clairton  and 
the  Boroughs  of  Liberty.  Lincoln. 
Glassport.  and  Port  Vue)  was  designated 
as  a  moderate  nonattainment  area. 

States  containing  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attairmient  as  expeditiously 
as  practicable  but  no  later  than 


December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31,  1994; and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  FM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
18o,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30,  1992  (see  section 
189(a)).  These  states  were  also  to  submit 
contingency  measures  by  November  15, 
1993,  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-13544. 

The  amended  Act  eliminated  the 
requirement  for  states  to  seek  approval 
of  "committal"  SIP  revisions  for  Group 
II  areas  as  prescribed  in  the  July  1,  1987 
Federal  Register.  The  Group  II  areas  are 
being  addressed  using  the  authorities 
established  in  section  107  of  the  Act 
concerning  the  designation  of  areas  as 
attainment  or  nonattainment  with 
regard  to  the  NAAQS.  ^ 

The  Act  did  not  affect  the 
requirements  established  for  Group  III 
areas.  The  July  1. 1987  regulations 
require  states,  among  other  things,  to 
seek  approval  of  SIP  revisions  as 
required  under  the  preconstruction 
review  program  and  to  codify  other 
regulatory  changes  as  needed. 

The  air  quality  planning  requirements 
for  moderate  PM-10  nonattainment 
areas  are  set  out  in  subparts  1  and  4  of 
Title  I.  Part  D  of  the  Act.  EPA  has  issued 
a  "General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Act, 
including  those  state  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 


1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  notice. 

Evaluation  of  State  Submittal 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
EPA  is  granting  approval  of  the  PM-10- 
related  plan  revisions  submitted  to  EPA 
on  November  14,  1988,  January  12, 
1993,  and  January  13,  1994  because  they 
meet  all  of  the  applicable  requirements 
of  the  Act.  The  following  sections 
provide  an  analysis  of  the  State's 
submittals  and  a  discussion  of  their 
approvability.  More  detail  is  provided 
in  the  technical  support  document 
(TSD)  to  this  rulemaking  (memo  from 
Thomas  A.  Casey  to  the  SIP  Docket  File 
dated  June  6.  1994). 

Analysis  of  November  14, 1988  "Group 
in"  Submittal 

J .  Procedural  Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation -plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.^  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
such  state  after  reasonable  notice  and 
public  hearing.^ 

Allegheny  County  held  a  public 
hearing  on  April  21,  1988  to  solicit 
public  comment  on  the  implementation 
plan  for  the  Liberty  Borough  area. 
Following  the  public  hearing,  the  plan 
was  adopted  by  the  County  on  August 
11,  1988.  The  package  was  signed  by  the 
Secretary  of  the  Pennsylvania 
Department  of  Environmental  Resources 
(FADER)  on  November  8.  1988,  and 
submitted  to  EPA  as  a  proposed  revision 
to  the  SIP.  Provisions  for  a  minor- 
source,  abrasive  blasting  permit  program 
(Article  XX  §  533)  and  an  asbestos- 
related  provision  (Article  XX  §  1001.02). 
originally  included  in  that  submittal, 
were  withdrawn  on  March  14,  1994. 


'  Letter  from  Thomas  I.  Ma»lany.  Uireclor,  Air 
Management  Division.  EPA  Region  III  to  Ronald  |. 
Chletioaki.  Deputy  Director.  Allegheny  County 
Health  Department,  Bureau  of  Air  Pollution 
Control. 


'  EPA  has  determined  that  sufncienl  evidence 
dofts  not  exist  to  redesignate  the  Braddock  area  as 
nonattainment  for  PM-10  at  this  time.  No  PM-10 
exceedances  have  been  monitored  at  Braddock 
since  the  promulgation  of  the  PM-10  NAAQS. 


"  Also  Section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 

'This  submittal  pre-dates  the  40  CFR  part  51. 
Appendix  V  requirement  for  a  completeness 
determination. 


2.  Technical  Evaluation 

Allegheny  County's  Group  III  SIP 
submittal  consists  of:  a  definition  of 
PM-10  (Article  XX  §  101.90);  ambient 
air  quality  standards  for  PM-10  (Article 
XX  §  109);  a  definitipn  of  areas  where 
certain  additional  control  measures  are 
required  (Article  XX  §  527,  superseded 
by  the  1993  submittal);  a  reference 
ambient  monitoring  method  for  PM-10 
(Article  XX  §613);  the  inclusion  of  PM- 
10  in  air  quality  episode  criteria  (Article 
XX  §  704);  and  the  revision  of  several 
definitions  (such  as  "significant  impact" 
and  "major  modification")  to  include 
PM-10  in  new  source  review  activities 
(Article  XX  §801).  The  submittal  also 
deletes  Article  XX  Appendix  1,  a  listing 
of  the  attainment,  nonattainment,  and 
unclassifiable  areas. 

EPA  has  reviewed  these  provisions 
and  determined  that  they  are  sufficient 
to  satisfy  all  of  the  Group  HI 
requirements. 

Analysis  of  January  12, 1993  "SIP 
Strengthening"  Submittal 

1 .  Procedural  Background 

Allegheny  County  held  a  public 
hearing  on  August  27,  1992  to  solicit 
public  comment  on  the  implementation 
plan  for  the  Liberty  Borough  area. 
Following  the  public  hearing,  the  plan 
was  adopted  by  the  County  on  October 
8, 1992.  The  package  was  signed  by  the 
Secretary  for  the  PADER  on  December 
31,  1992,  and  submitted  to  EPA  as  a 
proposed  revision  to  the  SIP. 

Tne  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26, 1991).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  April  8,  1993  was 
forwarded  to  the  State  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process. 

2.  Technical  Evaluation 

This  submittal  strengthens  the 
County's  portion  of  the  Pennsylvania 
SIP  with  respect  to  the  non-point  source 
RACM  guidance  issued  by  EPA  as 
Appendices  Cl,  C2  and  C3  of  the 
General  Preamble  (Article  XX  §  521, 
523,  and  524);  expands  the  area  in 
which  certain  area-source  provisions 
apply:  and  adopts  EPA  test  methods 
201,  201  A,  and  202  (40  CFR  part  60, 
appendix  M).  (The  submittal  also 
included  new  emission  limits  for 
industrial  combustion  units  (Article  XX 
§  402)  which  were  replaced  in  their 
entirety  by  new  provisions  in  the 
"Attainment  SIP  "  submittal.)  The 


submittal  also  contains  several  non-PM- 
10-related  provisions  that  are  the  subject 
of  separate  rulemakings. 

The  section  521,  523,  and  524  rules 
provide  visible  emission  (VE)  limits  for 
fugitive  dust  from  wind  erosion, 
transport  of  materials,  and  land  clearing, 
respectively.  Compliance  is  determined 
by  previously-approved  procedures 
(Article  XX  §606). 

This  submittal  also  provides  for  new 
enforceable  emission  limits,  expands 
the  geographic  scope  of  some  existing 
provisions,  and  establishes  improved 
test  methods  that  strengthen  the  SIP.  For 
this  reason,  and  because  the  rules  were 
adopted  and  submitted  in  a  manner 
consistent  with  40  CFR  part  51.  EPA  is 
fully  approving  Allegheny  County's 
"SIP  strengthening"  submittal.  A 
discussion  of  the  County's  RACM/RACT 
analysis  is  provided  in  section  II.C.3  of 
this  notice  and  in  the  TSD. 

Analysis  of  "Attainment  SIP"  Submittal 

1 .  Procedural  Background 

Allegheny  County  held  a  public 
hearing  on  December  3, 1993  to  solicit 
public  comment  on  the  attainment  plan 
for  the  Liberty  Borough  area.  Following 
the  public  hearing,  the  plan  was 
adopted  by  the  County  on  December  16, 
1993.  The  package  was  signed  by  the 
Secretary  for  PADER  on  January  6.  1994, 
and  submitted  to  EPA  as  a  proposed 
revision  to  the  SIP. 

The  SIP  submittal  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  The  submittal  was  found  to  be 
complete  on  January  10, 1994,  and  a 
letter  dated  January  19,  1994  was 
forwarded  to  the  State  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process. 

The  submittal  contains  source- 
specific  limits  for  ten  industrial  boilers, 
including  some  alternate  limits  (Article 
XXI  §  2104. 6.a);  new  source-specific 
limits  for  21  other  processes  (Article 
XXI  §  2104.6.d  et  seq.  and  2105.49);  a 
reduction  of  the  leaking  coke  oven  door 
limit  from  10%  (plus  two)  to  8%  (plus 
two)  on  USX-Clairton  Batteries  #1,  #2, 
#3,  #7,  #8,  #9,  and  #19  (Article  XXI 
§  2105. 21.b);  a  reduction  in  the  coke 
pushing  limit  from  0.02  to  0.01  grains 
per  dry  standard  cubic  foot  from  USX- 
Clairton  Batteries  #1,  #2.  #3,  #7,  #8,  #9, 
and  #19  (Article  XXI  §  2105.21.e);  new 
limits  for  material  storage  and  handling 
at  the  Glassport  Transportation  Center 
(Article  XXI  §  2105. 29.e):  new 
definitions  related  to  coke  oven  gas 


emissions  (Article  XXI  §2101.20);  and 
new  test  methods  (Article  XXI  §  2107.1 
and  2107.2). 

Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Pursuant  to 
EPA  regulations,  the  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area j<6eca use  the  submission  of  such 
inventories  are  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

Pennsylvania  submitted  an  inventory 
of  actual  emissions  for  base  year  1992. 
The  base  year  inventory  is  dominated  by 
emissions  from  coke  production 
activities  at  the  USX-Clairton  Coke 
Works,  which  accounts  for  72%  of  the 
inventory.  Additional  sources  included 
public  roads  (26%)  and  other  industrial 
sources  (1%). 

EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  appears 
to  be  generally  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(a)(2)(K)  of  the  Clean 
Air  Act.*  For  further  details  see  section 
2.3.2.1  of  the  Technical  Support 
Document  (TSD). 

2.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

a.  PM-10  RACT 

USX-Clairton  is  the  only  point  source 
complex  in  the  Liberty  Borough 
nonattainment  area  subject  to  the  RACT 
requirement.  The  large  emission  points 


'The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
Act  and  EPA's  guidelines. 
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and  their  emission  limits  are  listed  in 
Tables  1  and  2. 


Table  1.— RACT  for  USX  Clairton  Works  Coke  Oven  Battery  Emissions 

(Allowabie  Emission  Limits] 


Source 


Cttarging  .... 
Door  Leaks 


Charging  Ports 
Offtake  Piping  . 
Pushing 


Combustion  Stacks 


Battenes  1-3.  7-9  and  19 


VE  (visibte  emissions)  tor  75  seconds  during 

any  lour  consecutive  charges. 
VE  from  8%  of  doors  excluding  the  last  two 

ctiarged. 

VE  from  2%  of  charging  ports  or  seals  

VE  from  5%  of  offtake  pipe 

0.01  gdscf  20%  opacrty  of  VE  from  PEC  outtet 

or  pushing  fugitives 


0.030  grains  per  dscf 


Batteries  13-15.  20  and  "B" 


VE  tor  55  seconds  during  any  five  consecu- 
tive ct^arges. 

VE  from  5%  of  doors  excluding  the  last  two 
ctiarged. 

VE  from  1%  of  ctiarging  ports  or  seals. 

VE  from  4%  of  offtake  pipes. 

At  any  time  004  lb/ton  coke.  At  any  time, 
20%  opacrty  of  VE  from  PEC  outlet  or 
pushing  fugitives. 

0.015  grams  per  dscf. 


Table  2.— Ract  for  USX  Clairton 
Works  Other  Emissions 

[Alk>wat]ie  Emission  Umitsl 


Source 

Post-reviskxi 

Traveling  Hot  Car 

10%  opacity  in  open 

atmosphere. 

Quench  Towers 

Water  quality  > 

Monongafiela  River 

(750  mg/)iter  total 

dissolved  solids); 

t)aff»es. 

Cooling  Towers  

Water  quality  > 

Monongahela. 

Boilers 

387  TPY. 

Pulven2ers  

11.86  grain  PM-10 

per  ton. 

Continuous  Unk>aders 

NoVE. 

Storaoe  Piles        

VE  20%  opacity  for  3 

min/60  mm. 

Pnvate  industnal 

VE  20%  opacity  tor  3 

Roads. 

mirV60  min. 

On  May  19.  1994.  Allegheny  County 
provided  EPA  with  documentation 
substantiating  its  claim  that  the  revised 
SIP  would  provide  for  RACT  (Letter 
from  Can  J.  Weaver.  Section  Head  of 
Planning.  Division  of  Air  Quality  to 
Marcia  L.  Spink,  Chief,  Air  &  Radiation 
Programs  Branch,  EPA  Region  III).  The 
County  compared  its  emission  limits  to 
those  found  in  the  appropriate 
guidance"^  and  found  their  emission 
limits  to  be  at  least  as  restrictive  as 
those  in  the  1980  Steel  RACT  document 
or  those  in  neighboring  jurisdictions. 
The  County  also  found  its  emission 
limits  to  be  generally  equivalent  to  the 
most  restrictive  applicable  limits  found 
in  Procedures  for  Identifying 
Reasonably  Available  Control 
Technology  for  Stationary  Sources  of 
PM-10  (EPA-452/R-93-001).  In  some 


•  August  7.  1980  memorandum  from  Edward  E. 
Reich,  Director,  Stationary  Source  Enforcement 
Division  to  the  Regional  air  enforcement  directors 
entitled  "Steel  Technical  Support  Options  and 
Documents,"  (with  the  attached  table  entitled 
"Particulate  Eniission  Limitations  Generally 
Achierable  on  a  Ratrofit  Basis"). 


cases,  the  County's  emission  limits  may 
be  more  restrictive  than  RACT  because 
further  reductions  were  required  to 
demonstrate  attainment.  The 
demonstration  that  Allegheny  County's 
emission  limits  are  comparable  to  the 
most  stringent  state  or  local  limits  in  the 
nation  obviates  the  County's  need  to 
also  undertake  a  review  of  the  technical, 
economic,  and  environmental 
considerations  that  are  generally 
involved  in  RACT  analyses. 

b.  Other  RACM 

As  noted  above.  EPA  issued  non-point 
source  RACM  guidance  in  Appendices 
Cl.  C2.  and  C3  to  the  General  Preamble. 
Appendix  Cl  lists  fifteen  available 
fugitive  dust  control  measures.  In  its 
"RACM"  submittal.  Allegheny  County 
satisfactorily  described  that  sections  521 
through  526  of  Article  XX  include  the 
applicable  available  control  measures 
(57  PR  18070).  Sections  521  and  522 
regulate  visible  emissions  from 
roadways,  haul  roads,  parking  lots,  and 
source  premises,  generally;  §  523 
prohibits  visible  emissions  from  the 
transport  of  solids  or  liquids;  and 
§§  524,  525,  and  526  regulate  visible 
emissions  from  construction,  mining, 
and  demolition,  respectively. 

Appendices  C2  and  C3  provide 
guidance  on  the  requirements  for  RACM 
for  residential  wood  combustion  (RWC) 
and  prescribed  burning.  RWC  is  not  a 
significant  source  of  PM-10  in  the 
Liberty  Borough  nonattainment  area 
(comprising  less  than  one-half  of  one 
percent  of  the  emissions  inventory); 
therefore  the  County  determined, 
pursuant  to  EPA's  guidance  that  to 
require  control  of  this  de  minimis 
source  would  be  unreasonable  and  not 
constitute  RACM.  Prescribed  burning  on 
a  large  scale  is  not  a  common  practice 
in  Allegheny  County  and  such  burning 
that  does  occur  is  adequately  regulated 
by  Article  XX  §516. 

The  total  of  all  the  control  measures 
contained  in  this  submittal  result  in  a 


reduction  in  federally-allowable 
emissions  of  5700  tons  per  year  of  PM- 
10  and  a  reduction  in  actual  emissions 
of  at  least  600  tons  per  year  in  the 
nonattainment  area  and  environs  from 
1992  levels.  A  more  detailed  discussion 
of  the  individual  source  contributions 
and  their  associated  control  measures 
can  be  found  in  the  TSD.  EPA  has 
reviewed  the  State's  submittal  and 
concluded  that  it  provides  for  RACM 
(including  RACT).  The  implementation 
of  Allegheny  County's  PM-10  control 
strategy  will  promote  attainment  of  the 
PM-10  NAAQS  as  of  December  31 , 
1994.  By  this  action  EPA  is  approving 
the  control  strategy  as  RACM,  including 
RACT. 

3.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  of  the  PM-10 
NAAQS  as  e.xpeditiously  as  practicable, 
but  no  later  than  December  31,  1994 
(See  section  189(a)(1)(B)  of  the  Act). 
Alternatively,  the  State  must  show  that 
attainment  by  December  31,  1994  is 
impracticable.  The  24-hour  PM-10 
NAAQS  is  150  micrograms/cubic  meter 
(^g/m'),  and  the  standard  is  attained 
when  the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  |ig/m^  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  annual  PM-10  NAAQS  is  50  ng/m', 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
jig/m^  [id.]. 

Allegheny  County  produced  an 
attainment  demonstration  for  the 
Liberty  Borough  area  using  dispersion 
modeling.  The  demonstration  indicated 
that  the  NAAQS  for  PM-10  would  be 
attained  by  December  31,  1994  in  the 
Liberty  Borough  area  and  maintained  in 
future  years.  Allegheny  County's 
analysis  shows  that,  even  if  all  sources 


emit  at  their  newly  adopted  maximum 
allowable  emission  rates,  the  24-hour 
PM-10  concentration  will  not  exceed 
150  ng/m'  more  than  once  per  year. 
Similarly,  the  demonstration  shows 
that,  in  the  attainment  year,  the  annual 
PM-10  concentration  will  not  exceed 
the  annual  PM-10  NAAQS  of  50  ng/m\ 
The  analysis  was  performed  in  a  manner 
that  is  consistent  with  the  Guideline  on 
Air  Quality  Models  (40  CFR  part  51, 
appendix  W).  The  control  strategy  used 
to  achieve  these  design  concentrations 
is  summarized  in  the  section  titled 
"RACM  (including  RACT)".  For  a  more 
detailed  description  of  the  attainment 
demonstration  and  the  control  strategy 
used,  see  the  Technical  Support 
Document. 

4.  PM-10  Precursors 

The  control  requirements  that  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  PM-10 
precursors  explicitly  identifled  in  the 
Act  are  sulfur  dioxide  (SO2},  nitrogen 
oxides  (NOx),  and  volatile  organic 
compounds  (VOC). 

An  analysis  of  air  quality  and 
emissions  data  for  the  Liberty  Borough 
nonattainment  area  indicates  that  while 
exceedances  of  the  NAAQS  are  chiefly 
attributable  to  direct  particulate  matter 
emissions  from  industrial  sources 
within  the  nonattainment  area,  locally- 
formed,  secondary  PM-10  makes  a 
significant  contribution.  According  to 
the  County's  analyses,  emissions  of 
sulfur  dioxide  (SO2)  from  coke  ovens, 
coke  oven  battery  underfiring,  and 
industrial  boilers  can  contribute  up  to 
45  ng/m^  in  sulfates  to  the  total  24-hour 
PM-10  concentrations  (though  the 
contribution  is  usually  substantially 
less).  Similarly,  the  County  found  that 
oi^anic  carbon  could  contribute  up  to 
28  ng/m',  but  this  contribution  is  most 
likely  dominated  by  condensed  VOC, 
which  are  controlled  as  PM-10  as 
described  in  the  RACM/RACT  section  of 
this  notice.  Nitrate  loading  was  rarely  in 
excess  of  5  jig/m'.  Consequently,  EPA 
finds,  pursuant  to  section  189(e)  of  the 
Act,  that  SO2  emissions  do  contribute 
significantly  to  PM-10  exceedances  in 
the  Liberty  Borough  nonattainment  area, 
while  VOC  and  NOx  emissions  do  not. 
Therefore,  under  sec.  189(e)  the 
requirement  to  control  SO2  emissions 
applies  to  the  area,  while  the 
requirement  for  VOC  and  NOx  controls 
do  not  apply.  This  finding  does  not 
affect  any  other  control  technology 
requirements  of  the  Act.  It  should  be 


noted  that  while  EPA  is  making  a 
general  finding  for  this  area,  today's 
finding  is  based  on  the  current  character 
of  the  area  including,  for  example,  the 
existing  mix  of  sources  in  the  area.  It  is 
possible,  therefore,  that  future  growth 
could  change  the  significance  of 
precursors  in  the  area. 

Pursuant  to  section  189(e)  Allegheny 
County's  current  SIP  provides  for  the 
control  SO2  emissions.  In  a  May  19, 
1994  letter,  Allegheny  County  found 
that  its  SO2  limits  for  battery 
combustion  (40  grains  per  100  dry 
standard  cubic  foot  of  COG)  and  boilers 
(lb  S02/MMBTU=1.7E-""»,  where  E  is 
the  actual  heat  input  in  MMBTU/hr) 
were  more  stringent  than  those  of 
neighboring  jurisdictions.  For  more 
detail,  see  the  TSD. 

5.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP  toward 
attainment  by  December  31,  1994  (see 
section  189(c)  of  the  Act).  Reasonable 
further  progress  is  defined  in  section 
171(1)  as  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  Part  D 
or  as  may  reasonably.be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  evaluating  whether  the  requirement 
to  implement  RFP  for  this  initial 
moderate  area  has  been  met,  EPA  has 
reviewed  the  attainment  demonstration 
and  control  strategy  for  the  area  in  order 
to  determine  whether  annual 
incremental  reductions  in  addition  to 
those  provided  in  the  SIP  should  be 
required  in  order  to  ensure  attainment 
of  the  PM-10  NAAQS  by  December  31, 
1994  (see  section  171(1)).  All  of 
Allegheny  County's  new  PM-10 
requirements  affecting  the 
nonattainment  area  became  effective 
during  1994,  and  the  County's  air 
quality  analysis  demonstrates  that  these 
controls  would  be  sufficient  to  cause 
attainment  of  the  NAAQS  by  December 
31,  1994.  Therefore,  no  additional 
incremental  reductions  are  needed  and 
quantitative  milestones  demonstrating 
RFP  by  1994,  as  required  by  the  Act,  are 
being  met  in  the  area.  The  County's 
rules  satisfy  the  requirements  for 
quantitative  milestones  and  RFP. 

6.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (See  sections  172(c)('6), 


110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  to  the  types  of  activities 
identified  in  that  discussion,  including 
coke  production,  fuel  combustion,  and 
material  handling  and  processing.  Some 
of  the  provisions  are  County-wide,  some 
apply  only  in  the  nonattainment  area, 
and  others  are  source-specific.  The 
geographic  applicability  and 
compliance  date  of  each  provision  are 
clearly  stated.  In  addition,  this  SIP 
revision  incorporates  several  federal  test 
methods  into  the  Allegheny  County  SIP. 
EPA  believes  that  these  procedures, 
along  with  previously-approved  test 
methods,  serve  as  acceptable  methods 
for  determining  compliance  with  the 
rules  provided  in  this  SIP  revision. 

The  TSD  contains  further  information 
on  enforceability  requirements 
including:  enforceable  emission 
limitations;  a  description  of  the  rules 
contained  in  the  SIP  and  the  source 
types  subject  to  them;  test  methods  and 
compliance  schedules,  as  appropriate; 
malfunction  provisions;  excess  emission 
provisions;  averaging  times  for 
compliance  test  methods;  correctly  cited 
references  of  incorporated  methods/ 
rules;  and  reporting  and  recordkeeping 
requirements. 

Allegheny  County  has  adopted  a 
program  that  will  ensure  that  the 
measures  contained  in  the  SIP  are 
adequately  enforced.  The  effective  date 
of  each  new  or  revised  rule  is  provided 
for  in  each  provision.  The  existing  test 
methods  and  recordkeeping 
requirements,  along  with  those  included 
in  this  SIP  revision,  are  sufficient  to 
determine  compliance  with  each 
emission  limit. 

7.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13543-13544. 

These  measures  must  be  submitted  by 
November  15,  1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
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part  of  the  area's  control  strategy.  The 
SIP  must  provide  that  these  measures 
take  effect  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  make 
RFP  or  attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline. 

Allegheny  County's  SIP  submittal 
does  not  contain  contingency  measures. 
On  January  18. 1994.  EPA  formally 
found  that  the  Commonwealth  of 
Pennsylvania  had  not  submitted 
contingency  measures  to  EPA  for  the 
Liberty  Borough  area  as  required  by  the 
Act.'  This  finding  started  the  eighteen- 
month  and  24-month  sanctions  clocks 
pursuant  to  section  179(a)  of  the  Act. 
Also,  section  110(c)  requires  that  EPA 
promulgate  a  federal  implementation 
plan  (FIP)  no  later  than  two  years  after 
making  a  finding  under  section  179(a). 
Today's  rulemaking  has  no  effect  on  the 
January  18  finding  or  the  associated 
sanctions  and  FIP  clocks.  The  sanction 
clock  will  continue  to  run  until  EPA 
receives  a  complete  SIP  submittal  of  the 
contingency  measures,  and  the  FIP 
clock  will  continue  to  run  until  EPA 
approves  those  contingency  measures. 

Proposed  Action 

EPA  is  proposing  to  approve  the  PM- 
10-related  revisions  to  the  Allegheny 
County  portion  of  the  Pennsylvania  SIP 
submitted  to  EPA  on  November  14. 
1988,"  January  12. 1993.  and  January  13. 
1994. 

Federally-approved  state 
implementation  plan  must  be  in 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15.  1990.  The  Agency  has  determined 
that  Pennsylvania's  November  14, 1988 
submittal  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 


'  January  18.  1994  letter  froin  Stanley  L. 
Laskowski.  Acting  Regional  Administrator.  EPA 
Region  III  to  Governor  Robert  P.  Casey. 

■EPA  has  determined  that  this  submittal 
conforms  with  the  requirements  of  the  Act, 
irrespective  of  the  fact  that  the  submittal  preceded 
the  date  of  enactment  of  the  Clean  Air  Ad 
Amendments  of  1990. 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Ahematively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affecied.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  (Union  Electric  Co.  v.  U.S.  EPA. 
3427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2)). 

This  action  to  propose  approval  of  the 
PM-10  SIP  for  Alle^eny  County. 
Pennsylvania  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  0MB  has 
exempted  this  regulatory  action  from 
E.G.  12866  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)  (A)- 
(K)  and  part  D  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  March  21. 1995. 
Stanley  Laskowski. 

Actinn  Regional  Administrator,  Region  III. 
|FR  Doc.  95-8883  Filed  4-10-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Chapter  II 
[RSt-»5-1] 

Regulatory  Review 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Notice  of  meetings;  request  for 
comments. 

SUMMARY:  The  Federal  Railroad 
Administration  invites  all  individuals 
affected  by  the  rail  safety  regulatory 
program  to  discuss  the  agency's 
regulations  and  enforcement  policies 
during  two  open  forums  to  be  convened 
in  April.  In  addition.  FRA  invites 
written  comment  on  ways  to  improve 
the  safety  regulatory  program  to  make  it 
more  flexible,  performance-oriented  and 
cost-effective. 

DATES:  Public  meetings  will  be  held  in 
Chicago,  IL  on  April  20, 1995  and  in 
Newark,  N.J.  on  April  25, 1995.  Written 
comments  must  be  submitted  to  the 
FRA  by  May  5.  1995. 
ADDRESSES:  Public  meetings:  The 
Chicago,  IL  meeting  will  be  held  in  the 
Tower's  West  room  of  the 
Knickerbocker  Hotel.  163  E.  Walton 
Place,  from  9:00  a.m.  to  1:00  p.m.  The 
Newark,  NJ  meeting  will  be  held  in  the 
Crystal  Room  of  the  Robert  Treat  Hotel, 
50  Park  Place,  (about  5  minutes  from 
Pennsylvania  Station)  from  10:00  a.m.  to 
2:00  p.m. 

Written  Comments:  Written 
comments  should  identify  the  docket 
number  and  the  notice  number  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  U.S. 
Department  of  Transportation,  400  7th 
Street.  S.W.,  Room  8201.  Washington, 
D.C.  20590-0001.  Persons  desiring  to  be 
notified  that  their  written  comments 
have  been  received  by  FRA  should 
submit  a  self-addressed,  stamped 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  Written 
comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
English.  Office  of  Safety  Enforcement. 
Federal  Railroad  Administration,  400 
7th  Street,  S.W.,  Washington,  DC. 
20590,  202-36&-9252,  or  Lisa  Levine, 
Office  of  Chief  Counsel.  Federal 


Railroad  Administration,  400  7th  Street. 
S.W..  Washington,  D.C.  20590,  202- 
366-4781. 

SUPPLEMENTARY  INFORMATION:  Building 

on  the  regulatory  philosophy  set  forth  in 
Executive  Order  No.  12866,  President 
Clinton  recently  asked  Executive  Branch 
agencies  to  report  to  him  by  June  1, 
1995  on  ways  to  improve  the  regulatory 
process.  Specifically,  the  President 
requested  that  agencies:  [Ij  Cut  obsolete 
regulations;  |2]  reward  agency  and 
regulator  performance  by  rewarding 
results  instead  of  red  tape;  (3)  create 
grassroots  partnerships  by  meeting, 
outside  of  Washington,  D.C,  with  those 
affected  by  regulations;  and  [4]  use 
consensual  rulemaking,  such  as 
regulatory  negotiation,  more  firequently. 
This  notice  solicits  comments  and 
announces  public  outreach  responsive 
to  the  President's  directives. 

FRA  is  committed  to  a  railroad 
regulatory  program  that  achieves  safety 
goals  while  being  cost-effective,  user- 
friendly  and  customer-focused. 
Consistent  with  the  President's  • 
Initiative,  our  1995  Safety  Action  Plan 
aspires  to  cut  red-tape,  improve 
communications,  foster  cooperation  and 
emphasize  performance-oriented 
decision  making  with: 

•  Annual  safety  plans  from  each 
major  railroad  developed  consensually 
with  management,  labor  and  FRA; 

•  Uniform  and  consistent  safety 
assurance  methods; 

•  Continued  efforts  to  improve  the 
effectiveness  of  our  communications 
and  customer  response;  and 

•  Streamlining  of  our  regulatory 
process  with  a  focus  on  data-based 
decision  making. 

Through  roundtables,  innovative 
rulemaking  procedures  (including 
negotiated  rulemaking),  and  direct 
contacts  with  industry  groups,  FRA 
seeks  to  ensure  open  lines  of 
communication  and  active  collaboration 
of  all  affected  persons  in  the 
development  of  its  safety  programs. 

In  response  to  the  President's 
initiative,  FRA  invites  participation 
from  the  regulated  community  in  the 
creation  of  grassroots  partnerships.  The 
meetings  in  Chicago  and  Newark  will  be 
informal,  intended  to  produce  a 
dialogue  between  agency  regulators  and 
those  persons  directly  affected  by  the 
rail  safety  program  and  regulations. 
These  public  fonuns  are  intended  to 
elicit  information  and  views  at  a 
grassroots  level — from  working  railroad 
employees,  suf>ervisors  and  managers  in 
those  major  railroad  terminal  areas. 

Because  FRA  believes  the  President's 
call  for  regulatory  review  provides  rich 
opportunities  for  eliminating  or 


improving  regulations,  FRA  is  seeking 
comments,  either  at  the  public  meetings 
or  in  writing,  discussing  methods  of 
improving  the  regulations  to  make  the 
rail  safety  program  more  performance- 
oriented,  flexible  and  cost-effective.  Any 
comments  should  contain  a  current 
priority  order  for  those  areas  in  need  of 
improvement.  By  f(x:using  on  matters  of 
greatest  concern  to  those  who  carry 
regulatory  burdens,  FRA  can  best 
balance  its  responsibilities  for 
regulatory  reinvention  and  completion 
of  statutorily  mandated  rulemaking 
proceedings. 

Donald  M.  Itzkofif, 

Deputy  Administrator. 

[FR  Doc.  95-8983  Filed  4-10-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
PD.  040595A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  1995-96  King  and  Spanish 
Mackerel  Specifications;  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearing. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  public  hearing  on  the  total 
allowable  catch,  quotas,  and  bag  limits 
for  king  and  Spanish  mackerel  for  the 
1995-96  fishing  year. 
DATES:  The  hearing  virill  be  held  on 
Thursday,  April  13,  1995  at  4  p.m. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Holiday  Inn  Savannah-  Midtown, 
7100  Abercom  Expressway,  Savannah, 
GA  31406;  telephone:  1-800-255-8268 
or  1-912-352-7100. 

Requests  for  special  accommodations 
may  be  sent  to  the  South  Atlantic 
Fishery  Management  Council;  One 
Southpark  Circle,  Suite  306,  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Coste,  South  Atlantic  Fishery 
Management  Council,  telephone:  1- 
803-571-4366  or  fax:  1-803-769-4520. 
SUPPLEMENTARY  INFORMATION:  This 
public  hearing  is  being  held  in 
conjunction  with  public  meetings  held 
by  the  Council  on  April  10-14,  1995. 
The  hearing  will  be  held  to  receive 


comments  on  the  total  allowable  catch, 
quotas,  and  bag  limits  for  king  and 
Spanish  mackerel  for  the  1995-96 
fishing  year.  These  measures  will  be 
developed  by  the  Council  according  to 
framework  regulatory  procedures 
established  by  the  Fishery  Management 
Plan  for  Coastal  Migratory  Pelagic 
Resources  of  the  Gulf  of  Mexico  and 
South  Atlantic.  Under  this  procedure, 
the  Council  will  submit  proposed 
measures  to  NMFS  for  review,  approval, 
and  implementation.  NMFS'  review  will 
involve  a  public  comment  period  before 
final  agency  action. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  5, 1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

|FR  Doc.  95-«908  Filed  4-10-95;  8:45  am] 
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50  CFR  Part  655 
P.D.  032895B] 


Atlantic  Mackerel,  Squid,  and 
Butterfish  Fishery  Management  Plan; 
Public  Hearings;  Supplement  1  to 
Amendment  5 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  public  hearings  to  allow  for  input 
on  Supplement  1  to  Amendment  5  to 
the  Fishery  Management  Plan  for  the 
Atlantic  Mackerel,  Squid,  and  Butterfish 
Fishery.  The  Council  will  also  accept 
comments  prepared  for  Amendment  7 
for  inclusion  in  the  Environmental 
Impact  Statement  on  the  matters 
contained  in  Supplement  1. 
DATES:  Written  comments  must  be 
received  by  May  1, 1995.  The  hearings 
are  scheduled  as  follows: 

1.  April  18,  1995,  7  p.m.,  Virginia 
Beach,  VA; 

2.  April  24,  1995,  7  p.m.,  Galilee,  RI; 

3.  April  25,  1995.  7  p.m..  Cape  May 
Courthouse,  NJ. 

ADDRESSES:  Send  written  comments  to 
David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
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Council.  Room  2115.  Federal  Building. 
300  South  New  Street.  Dover.  DE  19904. 

The  hearings  will  be  held  at  the 
following  locations: 

1.  Virginia  Beach— Holiday  Inn.  39th 
and  Oceanftont.  Virginia  Beach,  VA 
23451: 

2.  Galilee— Dutch  Inn,  307  Great 
Island  Rd.,  Galilee.  RI  02882:  and 

3.  Cape  May  Courthouse— Cape  May 
County  Extension  Office.  Dennisville 
Rd..  Route  657.  Cape  May  Courthouse, 
N] 08210. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director: 
telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  supplementary 


hearings  is  to  obtain  public  input  on 
several  changes  to  Amendment  5  that 
were  not  included  in  the  original 
hearing  draft.  These  changes  involve  the 
provisions  of  the  moratorium  on  entry 
into  the  //Vex  fishery,  the  provisions  of 
the  moratorium  on  entry  into  the  Loligo 
and  butterfish  fisheries,  the  provisions 
of  the  minimum  net  mesh  in  the  LoUgo 
fishery,  a  provision  that  vessel  owners/ 
operators  and  dealers  could  lose  their 
permits,  if  they  falsified  data  to  qualify 
for  a  moratorium  pwrmit,  and  a 
provision  that  only  vessels  with 
moratorium  permits  could  transfer 
squid  and  butterfish  at  sea. 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES). 

All  hearings  will  be  tape  recorded  and 
the  tapes  will  be  filed  as  the  official 
transcript  of  the  hearing. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  5. 1995. 
Richard  H.  SduMfar, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

(PR  Doc.  95-8901  Filed  4-6-95;  4:13  pml 
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DEPARTMEFfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-018-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  four  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  or  renewal  of  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms.  The 
environmental  assessments  provide  a 
basis  for  our  conclusion  that  the  field 
testing  of  the  genetically  engineered 
organisms  will  not  present  a  risk  of 
introducing  or  disseminating  a  plant 
pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  its  findings  of  no 


significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director. 
Animal  and  Plant  Health  Inspection 
Service.  Biotechnology.  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1228; 
(301)  734-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 


the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
reculated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  or  renewal  of  permits  to  allow 
the  field  testing  of  the  following 
genetically  engineered  organisms: 


UMI 


Permit  number 

Permittee 

Date 
Issued 

Organisms 

Field  test  location 

94-326-05.  renewal  of  permit 

Asgrow  Seed  Company  

2-07-95 

2-08-95 

2-09-95 
2-09-95 

Watermelon  plants  genetically 
engineered  to  express  re- 
sistance to  watermelon  mo- 
saic virus  2,  and  zucchini 
yellow  mosaic  virus. 

Lettuce  plants  genetically  engi- 
neered to  express  resistance 
to  tomato  spotted  wilt  vims. 

Canola  plants  genetically  engi- 
neered for  insect  resistance. 

Cantaloupe  plants  genetically 
engineered  for  resistance  to 
cucumber  mosaic  virus,  wa- 
termelon mosaic  virus  2, 
zucchini  yellow  mosaic  virus, 
papaya  ringspot  virus,  and 
squash  mosaic  virus. 

Michigan. 

Georgia. 

Georgia. 

California,  Georgia, 
gan. 

94-055-03.  issued  on  5-04- 
94. 

94-332-01,  renewal  of  pemiit 

Asgrow  Seed  Company  

94-060-01,  issued  on  6-01- 
94. 
94-200-01   

University  of  Georgia 

94-326-07,  renewal  of  permit 

Upjohn  Company 

and  Michi- 

94-090-05,  issued  on  6-17- 
94. 
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The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et seq). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USD  A  Regulations  Implementing  NEPA 
[7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28,  1979.  and  44 
FR  51272-51274.  August  31,  1979). 

Done  in  Wuhington.  DC,  this  5th  day  of 
April  1995. 
Alex  B.  Thiermanii, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senrice. 

[FR  Doc.  95-8800  Filed  4-10-95.  8:45  ami 

BtLUNQ  COM  34ie-»4-P 


Cooperative  State  Reaearch, 
Education,  and  Extension  Service 

Foreatry  Reaearch  Advisory  Council; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1987. 
(Public  Law  92-463,  86  Stat.  770-776) 
the  U.S.  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Forestry  Research  Advisory 
Council. 

Itate:  May  10-11. 1995. 

Time:  8:30  a.m.-5:00  p.m. 

P/ace:  Governor's  House  Hotel.  17th  Street 
and  Rhode  Island  Avenue.  NW.  Washington. 
D.C.  20036. 

Type  of  Meeting:  Open  to  the  public.  • 
Persons  may  participate  in  the  meeting  if 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  l>efore  or  after  the  meeting  by 
contacting  the  person  below. 

Purpose:  The  council  agenda  will  include; 
the  Forestry  Research  and  Education 
Initiative;  1995  Farm  Bill;  National  Science 
and  Technology  Council  strategy: 
performance  measures  for  research:  review  of 
the  Cooperative  Forestry  Research  Program 
(Mclntire-Stennis);  and  other  current 
research  issues. 

Contact  Person  for  Agenda  and  More 
Information:  Jerry  A.  Sesco.  Forest  Service, 
14th  »  Independence  SW.  P.O.  Box  96090, 
Washington.  DC.  20090-6090;  telephone 
(202)  205-1665. 

Dated:  April  4. 1995. 
Wiiliam  D.  Carlson. 

Administrator.  Cooperative  State  Research, 
Education,  and  Extension  Service. 
(FR  Doc.  95-8799  Filed  4-10-95;  8:45  ami 
MUJNQ  OOOe  ^410-2^4l 


ARlte  CONTROL  AND  DISARMAMENT 
AGENCY 

The  President's  Scientific  and  Policy 
Advisory  Committee;  Notice  of  Closed 
Meeting 

April  5.  1995. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended  5 
U.S.C.  App.  (1988).  the  U.S.  Arms 
Control  and  Disarmament  Agency 
announces  the  following  Presidential 
Committee  and  meeting: 

Name:  Scientific  and  Policy  Advisory 
Committee  (SPAC). 
Date.  April  26.  1995. 
Time:  9.00  a.m. 

Place:  State  Department  Building.  320  21st 
Street  N.W..  Room  4930.  Washington,  D.C 
Type  of  Meeting:  Closed. 
Contact:  Robert  Sherman,  Executive 
Director,  Scientific  and  Policy  Advisory 
Committee.  Room  4930.  Washington,  D.C 
20451.(202)647-4622. 

Purpose  of  Advisory  Committee:  To  advise 
the  President,  the  Secretary  of  State,  and  the 
Director  of  the  U.S.  Arms  Control  and 
Disarmament  Agency  respecting  scientific, 
technical,  and  policy  matters  affecting  arms 
control,  nonproliferation,  and  disarmament. 

Purpose  of  the  Meeting:  The  Cotiunittee 
will  review  spjecific  arms  control, 
nonproliferation,  and  verification  issues. 
Members  will  be  briefed  on  current  U.S. 
policy  regarding  negotiations  on  extension  of 
the  Nuclear  Nonproliferation  Treaty,  the 
Comprehensive  Test  Ban  Treaty,  and  the 
Conventional  Weapons  Convention,  and  on 
issues  regarding  those  negotiations.  Members 
will  also  be  briefed  on  issues  regarding  the 
Chemical  and  Biological  Weapons 
Conventions.  Members  will  exchange 
information  and  concepts  with  key  ACDA 
personnel.  The  entire  meeting  will  be  held  in 
Executive  Session. 

Reason  for  Closing:  The  SPAC  members 
will  be  reviewing  and  discussing  matters 
specifically  authorized  Executive  Order 
12356  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy. 

Authority  to  Close  Meeting:  The  closing  of 
this  meeting  is  in  accordance  with  a 
determination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disarmament  Agency 
dated  March  27.  1995.  made  pursuant  to  the 
provisions  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended  (5 
use.  App). 
Cathleen  Lawrence, 
Director  of  Administration. 

Determination  To  Close  Meeting  of  the 
Scientific  and  Policy  Advisory  Committee 

The  Scientific  and  Policy  Advisory 
Committee  (SPAC)  will  hold  a  meeting  in 
Washington,  D.C,  on  April  26, 1995.  The 
Arms  Control  and  Disannament  Act.  as 
amended  (22  U.S.C.  sec.  2566)  provides  for 
the  SPAC  to  advise  the  President,  the 
Secretary  of  State,  and  the  Director  of  the 
U.S.  Arms  Control  and  Disarmament  Agency 
respecting  scientific,  technical,  and  policy 
matters  ejecting  arms  control, 
nonproliferation,  and  disannament. 


The  entire  agenda  of  this  meeting  will  be 
devoted  to  specific  national  seciirity  policy 
and  arms  control  issues.  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub  L.  92-463).  it  has  been 
determined  that  discussion  during  the 
meeting  will  necessarily  involve 
consideration  of  matters  recognized  as  not 
subject  to  public  disclosure  under  5  U.S.C 
552b(cMl).  Materials  to  be  discussed  at  the 
meeting  have  been  properly  classified  and 
are  specifically  authorized  under  criteria 
established  by  Executive  Order  12356  to  be 
kept  secret  in  the  interests  of  national 
defense  and  foreign  policy. 

Therefore,  in  accordance  with  section  10(d) 
of  the  Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  App.),  I  have  determined 
that,  because  of  the  need  to  protect  the 
confidentiality  of  such  national  security 
matters,  this  meeting  should  be  closed  to  the 
public. 

lohn  D.  Holum, 
Director. 
IFR  Doc.  95-8949  Filed  4-10-95;  8:45  am) 

BM.L1NQ  COOC  aS20-32-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Ortter  No.  733] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone  in  the  Richmond, 
VA,  Area 

Piusuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Capital  Region  Airport 
Commission  (the  Grantee)  has  made 
application  to  the  Board  (FTZ  Doc.  5- 
94,  59  FR  5174,  2/3/94;  amended,  5/19/ 
94)  requesting  the  establishment  of  a 
foreign-trade  zone  at  the  Richmond 
International  Airport,  Henrico  County, 
Virginia,  within  the  Richmond- 
Petersburg  Customs  port  of  entry;  and 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application,  as 
amended,  is  in  the  public  interest. 
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Now.  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  207,  at  the 
site  described  in  the  application,  as 
amended,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC,  this  31st  day  of 
March  1995. 

Foreign-Trade  Zones  Board. 

Ronald  H.  Brown, 

Secretary  of  Commerce.  Chairman  and 

Executive  Officer. 

Attest: 

John  I.  Da  Ponte,  Jr.. 

Executive  Secretary. 

|FR  Doc.  95-8897  Filed  4-10-95;  8:45  ami 

BILUNQ  COOE  3$10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  0404958] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Bottomfish  Plan 
Team  (Team)  on  April  27-28, 1995, 
from  8:00  a.m.  to  5:00  p.m.  each  day. 
The  meeting  will  be  held  in  Room  306 
of  the  Executive  Centre,  1088  Bishop 
Street,  Honolulu,  HI  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop  St., 
Suite  1405,  Honolulu,  HI  96813; 
telephone  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  Team 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  1994  annual  report  preparation; 

2.  Management  of  overfished 
bottomfish  in  the  Main  Hawaiian 
Islands; 

3.  NMFS  review  of  revised 
Northwestern  Hawaiian  Islands  catch 
and  effort  reporting  system; 

4.  Overfishing  definitions;  and 

5.  Other  business. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 


(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  April  5.  1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-8904  Filed  4-10-95;  8:45  am) 

BILUNG  COOE  3510-22-F 


P.O.  040495A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Pelagics  Plan  Team 
(Team)  on  April  24-26, 1995.  The  Team 
will  meet  from  12:00  noon  to  5:00  p.m. 
on  April  24,  and  from  8:00  a.m.  to  5:00 
p.m.  on  April  25-26.  The  meeting  will 
be  held  in  Room  306  of  the  Executive 
Centre,  1088  Bishop  Street,  Honolulu, 
HI  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop  St., 
Suite  1405,  Honolulu,  HI  96813; 
telephone  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  The  Team 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Small  Boat  Pelagic  Fisheries 
Working  Group; 

2.  Status  of  Pelagic  Fisheries  Research 
Program; 

3.  Overfishing  definitions; 

4.  Development  of  indicators  for 
pelagic  fisheries; 

5.  1994  annual  report  preparation; 

6.  Development  of  region-wide 
recommendations  for  annual  report; 

7.  Next  generation  graphics  and 
charting  software  for  annual  reports; 

8.  Pacific  pelagic  fisheries  data 
collection  programs; 

9.  Hawaii  longline  fishery  issues 
(including  permit  leasing,  etc.);  and 

10.  Other  business. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 


Dated:  April  5.  1995. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-8905  Filed  4-10-95;  8:45  am] 

BILUNG  CODE  3510-22-F 

p.D.  040395B] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P771#71). 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory  has  applied  in  due  form  for 
a  permit  to  take  the  marine  mammals 
listed  below  for  the  purpose  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  May  11,  1995. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Director,  Alaska  Region.  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  seeks  authorization  tp 
satellite  tag  50  beluga  whales 
[Delphinapterus  leucas)  and  retain 
samples  incidental  to  the  tagging  over  a 
5-year  period.  In  addition,  the  applicant 
seeks  authorization  to  take  by 
harassment  up  to  900  beluga  whales  per 
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year  incidental  to  the  tagging.  Proposed 
taking  will  be  by  small  boat.  Surveys 
will  be  conducted  from  July  1995 
through  October  2000  in  Cook  Inlet. 
Norton  Sound.  Bristol  Bay.  Kotzebue 
Sound,  and  Beaufort  Sea  on  the  west 
coast  of  Alaska.  The  results  of  the 
research  will  provide  information  on  the 
movement  and  diving  behavior  of  the 
Alaska  stocks  of  beluga  whales. 

Dated:  April  S.  1995. 
Ann  D.  Terbush, 

Chief.  Permits  *■  Documentation  Division. 
National  Marine  Fisheries  Service. 
|FR  Doc.  9S-8907  Filed  4-10-95;  8:45  am] 
MLLMO  COM  3610-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Panel  Closed  Meeting 

AQENCY:  Department  of  Defense, 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows. 
DATE:  April  25-26.  1995  (830  to  400). 
ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington.  DC  20340-1328 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  April  5,  1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

|FR  Doc.  95-8775  Filed  4-10-95:  8:45  ami 

BIUJNOCOOC  8000  04  M 


Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Panel  Closed  Meeting 

AGENCY:  (Department  of  Defense.  Defense 
Intelligence  Agency. 


ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATE:  April  18-19. 1995  (830-400). 
ADDRESS:  The  Defense  Intelligence 
Agency.  Boiling  AFB.  Washington,  IX: 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-1328 
(202) 373-4930. 

SUPPt-EMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  April  5.  1995. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  95-8774  Filed  4-10-95;  8:45  am] 

BILUNO  COOC  SOOO  04  M 

Defense  Science  Board  Task  Force  on 
Unique  Surveillance  Technologies 

ACTION:  Change  in  Date/Location  of 
Advisory  Committee  Meeting  Notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Unique 
Surveillance  Technologies  scheduled 
for  April  4-6.  1995  as  published  in  the 
Federal  Register  (Vol.  60,  No.  62,  Page 
16630,  Friday.  March  31, 1995.  FR  Doc. 
95-7891)  will  be  held  on  April  20-21. 
1995  at  the  institute  for  Defense 
Analyses,  1801  North  Beauregard  Street, 
Alexandria,  Virginia. 

Dated:  April  5.  1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  95-8776  Filed  4-10-95;  8:45  ami 

BN.UNQ  COM  SOOO  04  M 


Department  of  the  Army 
ARMS  Initiative  Implementation 

AQENCY:  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF). 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  to  the  next 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF).  The  PPTF  is 
chartered  to  develop  new  and 
innovative  methods  to  maintain  the 
government-owned,  contractor-operated 
ammunition  industrial  base  and  retain 
critical  skills  for  a  national  industrial 
emergency.  Meeting  focus  will  be: 

•  Government  &  Contractor  Interaction 
Workgroup  Report 

•  Funding  Obligation  Plan/Process 

•  ARMS  Diitiative  &  Funding 
Extension— FY  96. 

•  Loan  Guarantee  Program 

•  Contract  Length 

•  use  2692  Process 

A  tour  of  the  Indiana  Army 
Ammunition  Plant  will  be  included  as 
part  of  this  meeting.  This  session  is 
open  to  the  public. 

Dates  of  Meetirig:  May  10-11,  1995. 

Place  of  Meeting:  Holiday  Inn,  505 
Marriott  Drive,  Clarksville.  Indiana 
47129. 

Time  of  Meeting:  8:00  A-5:PM. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Auger.  ARMS  Task  Force.  HQ 
Army  Material  Command.  5001 
Eisenhower  Avenue,"  Alexandria, 
Virginia  22333;  Phone  (703)  274-9838. 
SUPPLEMENTARY  INFORMATION: 

Reservatons  should  be  made  directly 
with  the  Holiday  Inn;  telephone  (812) 
283—4411.  Please  be  sure  to  mention 
that  you  will  be  attending  the  ARMS 
PPTF  meeting  to  assure  occupancy  in 
the  block  of  rooms  set  aside  for  this 
meeting.  You  should  confirm  your 
reservation  prior  to  25  April  1995. 
Request  you  contact  Debra  Yeager  in  the 
ARMS  Team  Office  at  Rock  Island 
Arsenal;  telephone  (309)  782-4040,  if 
you  will  be  attending  the  meeting,  so 
that  our  roster  of  attendees  is  accurate. 
This  number  may  also  be  used  if  other 
assistance  regarding  the  ARMS  meeting 
is  required  for  public  review  in 
September  of  1995. 
Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  95-8900  Filed  4-10-95;  8:45  ami 

tILUNQ  COOC  3710-00-M 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  13,  1992,  an  arbitration  panel 
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rendered  a  decision  in  the  matter  of 
fimmy  Little  v.  Arkansas  Department  of 
Human  Services,  Division  for  the  Blind 
(Docket  No.  R-S/92-1).  This  panel  was 
convened  by  the  Secretary  of  the 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-2.  upon  receipt  of  a 
complaint  filed  by  petitioner  Jimmy 
Little. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3230,  Switzer  Building, 
Washington.  DC.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
■  for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

Jimmy  Little,  complainant,  is  a  blind 
vendor  licensed  by  the  Department  of 
Human  Services.  Division  of  Services 
for  the  Blind.  State  of  Arkansas.  Mr. 
Little  operated  the  vending  facility  at 
Newport  Vo-Tech  in  Arkansas. 

The  Arkansas  State  licensing  agency 
expressed  concern  and  had  evidence 
that  Mr.  Little  was  not  following 
established  Vending  Facility  Program 
(VFP)  procedures  for  notifying  program 
officials  regarding  his  opening  and 
closing  hours  during  the  summer. 

In  a  telephone  conversation  on 
August  6,  1990.  Mr.  Little  and  the 
Administrator  for  the  VFP  discussed  his 
procedural  failures,  and  it  was  indicated 
then  that  the  agency  might  revoke  his 
vendor's  license.  On  August  7,  1990,  the 
Administrator  and  a  specialist  in  the 
VFP  visited  Mr.  Little's  facility  with 
questions  concerning  his  summer 
opening  and  closing  schedule.  The  VFP 
representatives  reviewed  Mr.  Little's 
business  records  and  counted  his 
inventory.  Complainant  felt  that  the 
Administrator's  conduct  was 
inappropriate  and  cast  doubts  on  his 
honesty  and  integrity.  As  the  lunch  hour 
approached,  business  increased  and  the 
two  VFP  officials  waited  outside  before 
continuing  their  discussion  with  Mr. 
Little. 

Mr.  Little  believed  that  the 
Administrator  made  him  look  like  a 
thief  in  front  of  his  customers,  and. 
upon  the  officials'  return  to  the  facility, 
complainant  informed  them  he  would 
no  longer  manage  the  facility  and  turned 
in  his  keys.  Subsequently.  Mr.  Little's 


license  to  operate  the  vending  facility  at 
Newport  Vo-Tech  was  revoked  for 
abandonment  of  his  facility. 

Mr.  Little's  position  is  that  his 
abandonment  was  not  by  choice  but  that 
he  was  forced  to  leave  by  the  behavior 
of  the  VFP  officials.  Mr.  Little  has 
sought  the  return  of  his  license  to 
operate  the  facility  at  Newport  Vo-Tech 
as  well  as  monetary  damages  for  lost 
earnings.  Mr.  Little  requested  and  was 
granted  a  State  fair  hearing  on  the 
matter  on  March  1, 1991.  The  hearing 
officer  ruled  that  there  was  not 
sufficient  evidence  presented  at  the 
State  fair  hearing  to  warrant  a  finding 
that  the  actions  of  the  VFP  personnel 
were  responsible  for  the  complainant's 
abandonment  of  the  Newport  Vo-Tech 
facility. 

Arbitration  Panel  Decision 

The  panel  stated  that  there  are  sound 
business  reasons  to  visit  a  vendor  at  his 
facility,  especially  if  there  are  questions 
about  his  records,  inventory,  and  hours 
of  business  during  the  summer.  Based 
on  both  men's  testimony  at  the  hearing, 
the  panel  found  there  was  no  evidence 
that  the  Administrator  ever  called  Mr. 
Little  a  thief  and  by  Mr.  Little's  own 
admission  he  did  not  believe  any  of  his 
patrons  overheard  any  of  the 
Administrator's  inquiry.  The 
complainant  believed  that  his  integrity 
was  questioned  because  of  the 
Administrator's  request  to  count  his 
inventory  and  examine  his  receipts,  but 
the  panel  found  that  this  was  part  of  the 
Administrator's  job.  It  also  found  Mr. 
Little  had  not  been  harassed  and  was 
not  justified  in  abandoning  his  facility. 

On  November  13,  1992,  the  arbitration 
panel  issued  its  opinion.  The  panel 
found  that  Mr.  Little  voluntarily 
abandoned  the  facility  at  Newport  Vo- 
Tech.  and  the  panel  upheld  the 
revocation  of  complainant's  vending 
facility  license  by  the  Arkansas 
Department  of  Human  Services. 
Division  for  the  Blind. 

Dated:  April  5.  1995. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

IFR  Doc.  95-8896  Filed  4-10-95;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 147-000,  et  al.] 

Madison  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

ApriU,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Madison  Gas  &  Electric  Company 

[Docket  No.  ER94-1 147-000) 

Take  notice  that  on  March  23.  1995. 
Madison  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  18.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER94-1 367-000) 

Take  notice  that  on  March  21.  1995, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  letter  of 
clarification  to  supplement  its  June  16, 
1994  filing  of  a  Capacity  and  Energy 
Services  Agreement  between  PNM  and 
Enron  Power  Marketing,  Inc.  (EPMI). 

Copies  of  the  supplement  have  been 
served  upon  EPMI  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  April  18,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Edison  Company 

[Docket  No.  ER94-1661-000) 

Take  notice  that  on  March  28.  1995, 
Ohio  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  18,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Service 
Company 

[Docket  No.  ER95-539-000| 

Take  notice  that  on  March  17,  1995, 
New  England  Power  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  18.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 


18398 


Federal  Register  /  Vol.  60.  No.  69  /  Tuesday.  April  11.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  69  /  Tuesday,  April  11.  1995  /  Notices 


18399 


Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  95-8864  Filed  4-10-95;  8:45  ami 

BN.L1NO  COOC  nU-M-W 

[Dockat  No.  CP95-284-000.  at  al.] 

National  Fuel  Gas  Supply  Corporation, 
etal.  Natural  Gas  Certificate  Filings 

April  4.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Fuel  Gas  Supply 
Corporation 

[Docket  No.  CP95-284-0001 

Take  notice  that  on  March  24. 1995. 
National  Fuel  Gas  Supply  Corporation 
(National).  10  Lafayette  Square,  Buffalo, 
New  York  14203.  filed  in  Docket  No. 
CP95-284-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to^bandon  a 
natural  gas  transportatioivservice, 
authorized  in  Docket  N(y'CP76-^92-031 
and  -032.'  all  as  more  mlly  set  forth  in 
the  application  on  file  with  the 
Commission  and  opeiyto  public 
inspection.  ^ 

National  proposes  fo  abandon  a 
transportation  servidb  which  it  provides 
to  UGI  Utilities.  Inc.^UGI).  pursuant  to 
a  transportation  agreement  dated 
October  3,  1984.  National  states  that  the 
transportation  agreement  is  on  file  as 
Rate  Schedule  X-30  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  2. 
National  further  states  that  the  proposed 
termination  is  requested  due  to  a 
written  termination  notice  by  UPI  dated 
March  24.  1994,  which  cites  April  1. 
1995.  as  the  contractual  date  of 
termination. 

National  states  that  the  service  to  be 
abandoned  involves  the  transportation 
for  injection  of  up  to  19.019  Mcf  per  day 
on  a  firm  basis  and  the  withdrawal  of  up 
to  25.358  Mcf  per  day  on  an 
interruptible  basis  through  National 


'See  29  FERC  161.034.  61.311  (1984). 


Fuel's  Ellisburg-First  Fork  pipeline.  It  is 
indicated  that  the  service  involves  gas 
stored  with  Penn-York  Energy 
Corporation  in  the  East  Independence. 
West  Independence  and  Beech  Hill 
storage  pools  in  Allegany  County.  New 
York. 

Comment  date:  April  25,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Mississippi  River  Transmission 
Corporation 

(Docket  No.  CP95-29O-000I 

lake  notice  that  on  March  30, 1995. 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road. 
St.  Louis.  Missouri  63214.  filed  in 
Docket  No.  CP95-290-O00  a  request 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  as  amended,  and  Sections  157.205 
and  157.216(b)  for  authorization  to 
abandon  certain  lateral  lines,  sales  taps 
and  related  facilities  and  equipment 
which  have  been  used  to  serve  Illinois 
Terminal  Railroad  Company  (Terminal 
Railroad)  and  Missouri  Portland  Cement 
Company  (Missouri  Portland),  pursuant 
to  MRT's  blanket  authorization  issued 
in  Docket  No.  CP82-489-000.  all  as 
more  fully  described  in  the  request 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection.  MRT 
also  proposes  to  abandon  service  to 
these  two  customers. 

MRT  proposes  to  abandon 
approximately  60  feet  of  Line  A-108 
pipeline  in  Madison  County.  Illinois 
used  to  serve  Terminal  Railroad  and 
approximately  2.337  feet  of  Line  A-123 
pipeline  in  St.  Louis  City,  Missouri, 
used  to  serve  Missouri  Portland. 

MRT  proposes  to  blind  off  at  the  tap 
valve  the  metering  and  regulating 
stations  of  Terminal  Railroad  and 
Missouri  Portland  and  remove  all  the 
above  ground  facilities.  It  is  further 
stated  that  MRT  proposes  to  abandon  in 
place  all  the  underground  pipe. 

Comment  date:  May  19.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP95-293-000I 

Take  notice  that  on  March  31,  1995, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP95-293-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
firm  gas  transportation  service  for 
Coastal  Chem,  Inc.  (Coastal  Chem), 
which  was  authorized  in  Docket  No. 
CP82^83  et.  al.,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 


CIG  states  that  it  proposes  to  abandon 
a  certificated  agreement  related  to  the 
transportation  of  natural  gas  by  CIG  for 
Coastal  Chem.  CIG  states  that  the 
agreement,  dated  March  16,  1982,  as 
amended,  constitutes  CIG's  Rate 
Schedule  X^4  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2. 

CIG  states  that  Coastal  Chem  has 
agreed  for  CIG  to  terminate  the  March 
16,  1982  transportation  agreement.  CIG 
states  that  it  will  continue  to  provide 
transportation  service  for  Coastal  Chem 
pursuant  to  its  open  access  certificate. 

CIG  further  states  that  it  does  not 
propose  to  abandon  any  facilities  as  a 
result  of  the  authorization  requested 
herein  and  that  CIG  will  continue  to  use 
these  facilities  for  open  access 
transportation  service. 

Comment  date:  April  25,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  tlie 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Casbetl, 

Secretary. 

|FR  Doc.  95-8865  Filed  4-10-95;  8:45  ami 

BtLLMe  COOC  (TIT-OI-P 


[Docket  Na  GP94-19-000] 

Oklahoma  Corporation  Commission 
Tight  Formation  Area  Determination 
FERC  No.  JD94-01286T  (Oklahoma- 
57);  Notice  of  Informal  Conference 

April  5, 1995. 

Take  notice  that  an  informal 
conference  will  be  convened  in  the 
above-referenced  proceeding  on 
Thursday,  April  20,  1995,  at  10:00  a.m. 
The  conference  will  be  held  in  Room 
No.  3400-C.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washingtcui, 
DC  20426. 

For  further  information,  contact 
Marilyn  Rand  at  (202)  208-0444. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-8788  Filed  4-10-95;  8:45  am) 

BH.UM6  COOC  f717-01-M 


[Docket  No.  TM9S-3-48-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tarfff 

April  5,  1995. 

Take  notice  that  on  March  31, 1995, 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tarifl,  the  tariff  sheets  whidi  ANR 
proposes  to  be  effective  May  1, 1995: 


Second  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  17 
Original  Volume  No.  2 
1st  Revised  Sheet  Nos.  13  and  14 

*ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  to  update  the 
"Eligible  Throughput  Actually 
Experienced"  as  required  in  Sections 
26.4  and  27.3  of  ANR's  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1  to  adjust 
the  Volumetric  Buyout  Buydown 
Surcharge  and  Upstream  Pipeline 
Surcharge,  commencing  May  1,  1995. 

ANR  states  that  each  of  its  Volume 
Nos.  1  and  2  customers  and  interested 
State  Commissions  has  been  apprised  of 
this  filing  via  U.S.  Mail. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  12. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  95-8789  Filed  4-10-95;  8:45  am) 
BIUJ*ia  COOC  STIT-rt-M 


[Docket  Nos.  RP95-208-«0a] 

Kansas  and  Oklahoma  Cities;  Notice  of 
informal  Technical  Conference 

April  5. 1995. 

On  March  15, 1995,  the  Kansas  and 
Oklahoma  Cities  filed  an  Emergency 
Complaint  and  Request  for  a  Declaratory 
Order  relating  to  Williams  Natural  Gas 
Company's  proposed  TTiird  Pjght  of 
First  Refusal  Procedure.  Given  the  short 
time  to  act  on  that  filing,  an  informal 
technical  conference  in  this  matter  is 
scheduled  for  1:00  p.m.  Tuesday,  April 
11, 1995.  at  810  First  Street,  NE., 
Washington,  DC,  in  a  room  to  be 
designated  at  that  time.  By  notice  dated 
March  22. 1995,  comments  and  protests 
in  this  proceeding  were  to  he  filed  April 
12, 1995.  In  light  of  the  technical 
conference,  the  comment  period  is 
shortened  one  day  to  April  11,  1995. 
Any  interested  parties  attending  the 
technical  conference  are  requested  to 
bring  their  comments  with  them. 


Questions  about  ttie  conference  should 

be  directed  to  )ohn  M.  Robinson,  (202) 

208-0808.  or  Ken  Niehaus,  (202)  208- 

0398. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  95-8787  Filed  4-10-95;  8:45  ara| 

BILLING  COOC  •717-*1-M 

[Docket  No.  ER95-678-0001 

New  England  Power  Co.;  Notice  of 
Filing 

April  5, 1995. 

Take  notice  that  on  March  30. 1995, 
New  England  Power  Company  (NEP) 
submitted  a  clarification  to  its  filing 
letter  tendered  in  this  docket.  NEP  has 
reiterated  its  request  for  an  effective 
date  of  May  1. 1995  for  the  Contract  that 
is  the  subject  of  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  14, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-8790  Filed  4-10-95;  8:45  am) 
BILLING  COOC  trM-*\-m 

[Docket  No.  TM95-2-31-00(Q< 

NorAm  Gias  Tr^ismission  Co.;  Notice 
of  Filing 

April  5.  1995. 

Take  notice  that  on  March  31,  1995, 
NorAra  Gas  TransmissicMi  Company 
(NGT)  tendered  ior  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  effective  May  1, 1995: 

First  Revised  Sheet  No.  14 

NGT  states  that  this  revised  tariff 
sheet  is  filed  in  accordance  with  NGT*s 
tariff  to  adjust  NGT's  fuel  percentage 
tracker. 

Any  persons  desiring  to  be  beard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE  .  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rule  of 
Practice  and  Procedure  (18  CFR 
385.214.  385.211).  All  such  motions  or 
protests  should  be  Filed  on  or  before 
April  12.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  d  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 
IFR  Doc  95-8791  Filed  4-10-95.  8:45  am] 

BILLING  COOC  tTIT-OI-M 

r — • 

(Docket  No.  CP95-285-000] 

Paiute  Pipeline  Co.;  Notice  of 
Application 

April  5.  1995. 

Take  notice  that  on  March  27,  1995, 
Paiute  Pipeline  Company  (Paiute).  P.O. 
Box  94197.  Las  Vegas,  Nevada  89193- 
4197.  filed  in  Docket  No.  CP95-285-000 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  Part  157)  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  Paiute  to  construct 
and  operate  two  compressor  stations  on 
its  Elko  Lateral,  in  order  to  increase  its 
capacity  by  1,496  Dth/d  to  provide 
additional  delivery  point  flexibility  to 
Southwest  Gas  Corporation-Northern 
Nevada  (Southwest-Northern  Nevada), 
all  as  more  fully  set  forth  in  the 
application  which  is  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Paiute  proposes  to: 

(1)  Install  a  1,339  H.P  turbine  driven 
compressor  at  milepost  61.45  on  the 
Elko  Lateral  in  Lander  County.  Nevada: 
and 

(2)  Relocate  the  existing  360  H.P. 
reciprocating  compressor  presently 
located  at  milepost  137.2  on  the  Elko 
Lateral  to  milepost  110.1  in  Eureka 
County.  Nevada. 

Paiute  states  that  the  estimated  cost  of 
the  proposed  facihties  is  $4,119,500. 
Paiute  intends  to  finance  the  cost  of 
construction  through  ongoing  regular 
financing  programs  and  internally 
generated  funds. 

Paiute  states  that  it  has  entered  into 
a  transportation  service  agreement  with 
Southwest-Northern  Nevada  under 
which  it  would  increase  its  billing 


determinants  for  such  shipper  by  1.496 
Dth/d  under  Paiute's  Rate  Schedule  FT- 
1.  Paiute  proposes  that  the  rates  for  the 
additional  service  to  be  provided  to 
Southwest-Northern  Nevada  by  means 
of  the  proposed  facilities  be  designed 
using  an  incremental  facilities  surcharge 
in  Rate  Schedule  FT-1  applicable  to 
Southwest-Northern  Nevada,  under 
which  the  cost  and  revenues  related  to 
the  construction  of  the  additional 
compression  facilities  on  the  Elko 
Lateral  will  be  considered  on  an 
incremental  cost  basis. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  April 
26.  1995.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157  10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or 
participate  as  a  party  in  any  hearing 
therein  tnust  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  >ts  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owrn  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed, 
which  requires  a  formal  hearing,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Paiute  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  95-8793  Filed  4-10-95;  8:45  am] 

BILLING  COOC  e717-01-M 


[Docket  No.  RP95-1 65-001] 

Pacific  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

April  5,  1995 

Take  notice  that  on  March  30.  1905, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  to  be  a  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Substitute  Fifth 
Revised  Sheet  No.  51,  and  requested 
that  it  be  made  effective  March  20,  1995. 

PGT  states  that  the  tariff  sheet  which 
it  is  submitting  corrects  a  typographical 
error  in  the  Transportation  Terms  and 
Conditions  Table  of  Contents  in 
compliance  with  a  March  15.  1995 
Letter  Order  by  OPR. 

PGT  further  states  it  has  ser\ed  a  copy 
of  this  filing  upon  aill  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding,  all 
interested  State  regulatory  agencies  and 
PGT's  jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  Ail 
such  protests  should  be  filed  on  or 
before  April  12,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary- 
IFR  Doc.  95-8792  Filed  4-10-95;  8:45  ami 

BILLING  CODE  S717-01-M 


[Docket  No.  CP95-296-000] 

Paiute  Pipeline  Co.;  Notice  of  Request 
Under  Blanket  Auttiorization 

April  5.  1995. 

Take  notice  that  on  April  3. 1995. 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197.  Las  Vegas,  Nevada  89193- 
4197,  filed  in  Docket  No.  CP95-296-000 
a  request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  certain 
miscellaneous  tap  and/or  metering 
facilities  and  the  service  rendered  by 
means  thereof,  under  Paiute's  blanket 
certificate  issued  in  Docket  No.  CP84- 
739-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
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the  Commission  and  open  to  public 
inspection. 

Paiute  proposes  to  abandon  a  number 
of  tap  and/or  metmng  facilities 
formerly  used  to  provide  deliveries  to 
Southwest  Gas  Corporation-Northern 
Nevada  (Southwest).  All  the  facilities 
are  located  in  Nevada.  Paiute  states  that 
it  has  been  informed  by  Southwest  that 
the  subject  facilities  are  no  longer  used 
or  needed  to  provide  service  to 
Southwest. 

Any  person  or  the  Cmnmission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Coounission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell, 
Secretary. 

IFR  Doc.  95-a7«»4  Filed  4-10-95;  8;4SaiTi) 
BiLUNG  coof  fm-oi-m 

[Docket  P«o.  RP9S-229-000) 

Southern  Natural  Gas  Co.;  Notice  of 
GSR  Revised  Tariff  Sheets 

April  5. 1995. 

Take  notice  that  on  March  31. 1995. 
Southern  Natural  Gas  Company 
(Southern)  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  Sevanth 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge 
and  its  Interruptible  Transportation 
Rates  due  to  a  change  in  service  levels 
and  an  increase  in  the  FERC  interest  rate 
effective  April  1. 1995: 

First  Sub.  Sixteenth  Revised  Sheet  No.  15 
First  Sub.  Sixteenth  Revised  Sheet  No.  17 
Tenth  Revised  Sheet  No.  18 
First  Sub.  Thirteenth  Revised  Sheet  No.  29 
First  Sub.  Thirteenth  Revised  Sheet  No.  30 
First  Sub.  Thirteenth  Revised  Sheet  No.  31 

Southern  submits  tarifT  sheets  15  and 
17  in  compliance  with  the 
Commission's  November  30.  1994  Order 
requiring  Southern  to  recover  its 
Account  Na  858  costs  and  Southern 
Energy  LNG  costs  through  the  same  type 
of  quarterly  mechanism  as  the  one 
currently  in  place  ibr  the  recovery  of 
Southern's  gas  supply  realignment 


costs.  Southern  notes  that  the  instant 
filing  is  made  without  prejudice  to 
Southern's  request  for  rehearing  of 
November  30,  1994  Order. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  12. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  9,'>-8795  Filed  4-10-95;  8:45  am) 
BHJlMG  code  6717-41-M 

[Docket  No.  RP94-423-0021 

Texas  Gas  Transmission  Corp.:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  5,  1995. 

Take  notice  that  on  March  30.  1995, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  changes 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  and  Original  Volume  No. 
2. 

Texas  Gas  states. that  this  motion  rate- 
compliance  filing  is  being  made  to  place 
the  tariff  sheets  Usted  below  into  effect 
on  April  1,  1995,  in  compliance  with 
the  Conunission's  Order  issued  October 
28,  1994,  in  Docket  No.  RP94-423  at  69 
FERC  61 ,109  (1994). 

First  Revised  Vohiine  No.  I 

Third  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  9 
Substitute  Eighth  Revised  Sheet  No.  10 
Substitute  Fifth  Revised  Sheet  No.  11 
Substitute  Original  Sheet  No.  llA 
Substitute  Tenth  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  12A 
Substitute  Third  Revised  Sheet  No.  13 
Substitute  Second  Revised  Sheet  Ho.  15 
Substitute  Second  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  17 
Fifth  Revised  Sheet  No.  18 
Substitute  First  Revised  Sheet  Na  122 
Substitute  Second  Revised  Sheet  No.  230 


Substitute  Second  Revised  Sheet  No.  231 
Original  Volume  No.  2 

Nineteenth  Revised  Sheet  No,  82 
Twentieth  Revised  Sheet  No.  547 
Twenty-second  Revised  Sheet  No.  982 
Twentieth  Revised  Sheet  No.  1005 
Fourteenth  Revised  Sheet  No.  1085 

Texas  Gas  requests  an  effective  date  of 
April  1,  1995.  for  the  proposed  tariff 
sheets, 

Texas  Gas  further  states  that  it  has 
serv  ed  copies  of  this  filing  upon  the 
company's  jurisdictional  customers, 
interested  state  commissions,  and  al) 
parties  appearing  on  the  ofBcial 
restricted  service  list  in  Docket  No. 
RP94-423. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  tho 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  385.211  of  the  Commibjjon's 
Rules  of  Practice  and  Procedure  (IS  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  April  12,  1995. 
Protests  may  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Low  0.  CasheU. 
Secretar\: 
IFR  Doc.  95-«7pe  Pi»ed  ^10-95;  «:4&  ami 

BILUMG  COOC  VJU-t-M 


[Oochet  Nos.  RP93-34-000,  RP94-227-000, 
CP94-254-000,  CP94-751-000.  CPM-211- 
000,  CP94-676-000.  CP95-70-000.  CP9S- 
153-000,  RS92-87-000.  Docket  No.  CP95- 
112-000] 

Transwestem  Pipeline  Co.; 
Transwestem  Gathering  Co.;  Notice  of 
Settlement  Conference 

April  5,  1995. 

Take  notice  that  a  settlement 
conference  will  be  convened  in  the 
above-docketed  proceedings  on 
Wednesday,  April  12. 1995,  at  10«) 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Elnergy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington,  DC  for  the  piupose  of 
exploring  the  possible  settlement  of  the 
above-captioned  Transwestem  Pipeline 
Company  proceedings. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  deimed 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  to  any  of  the  above-docketed 
proceedings  must  move  to  intervene  and 
receive  inter\enor  status  pursuant  to  the 
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Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Scott  E.  Koves  at  (202)  208- 
0492. 

Lois  D.  Cashell. 
Secretary- 
jFR  Doc.  95-8797  Filed  4-10-95;  8  45  ami 

BiLUNO  COOe  (TIZ-OI-M 


ENVIRONMENTAL  PROTECTION 

AGENCY 

(FRL-5188-6] 

Acid  Rain  Program:  Notice  of  the  Filing 
of  Petition  for  Administrativie  Review 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 

ACTION:  Notice  of  the  Tiling  of  petition 
for  administrative  review. 

SUMMARY:  On  January  27. 1995. 
Indianapolis  Power  and  Light  Company 
filed,  with  the  EPA  Environmental 
Appeals  Board,  a  petition  for  review  of 
the  Phase  I  Acid  Rain  Permits  for  the 
Petersburg  and  H  T  Pritchard  power 
plants.  This  appeal  was  filed  under  40 
CFR  part  78  of  the  Acid  Rain 
regulations.  Motions  for  leave  to 
intervene  in  the  proceeding  under  40 
CFR  78.11  must  be  filed  by  May  11. 
1995  with  the  Environmental  Appeals 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpern,  Attorney-Advisor.. 
Acid  Rain  Division  (6204J)'.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington.  DC  20460  at 
(202)  233-9151. 

Dated:  March  30.  1995. 
Brian  J.  McLean. 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 
jFR  Doc.  95-8880  Filed  4-10-95:  8:45  am) 

BILLING  COOe  W«0-SO-^ 


[FRL^188-6] 

Acid  Rain  Program:  Draft  Permit 
Modifications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  draft  permit 

modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draf^  modifications  to  the 
sulfur  dioxide  (SO:)  compliance  plans 
of  two  previously  issued  final  Phase  1 
Acid  Rain  Permits  in  accordance  with 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 


DATES:  Comments  on  the  draft 
modifications  must  be  received  no  later 
than  30  days  after  the  date  of  this  notice 
or  the  date  of  publication  of  a  similar 
notice  in  a  local  newspaper,  whichever 
is  later. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 

5.  77  West  Jackson  Blvd.  Chicago,  IL. 
60604. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  Dav  id 
Kee.  Division  Director,  Air  and 
Radiation  Division,  EPA  Region  5, 
(address  above).  Submit  comments  in 
duplicate  and  identify  the  permit  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any.  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SO>  compliance  plan. 

FOR  FURTHER  INFORMATION:  Call 
C^nevieve  Nearmyer.  (.312)  353-4761. 

SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  the  Acid  Rain  Program  to 
reduce  the  adverse  environmental  and 
public  health  effects  of  acidic 
deposition.  Under  the  program,  each 
affected  unit  at  an  electric  utility 
generating  plant  must  hold  one 
allowance  for  each  ton  of  SO2  that  is 
emitted  during  the  year,  and  each  plant 
must  have  a  permit  with  a  plan  for 
complying  In  today's  action,  EPA  is 
issuing,  for  public  comment,  draft 
modifications  to  existing  permits, 
allocating  SO:  emission  allowances  and 
approving  SO:  compliance  plans,  to  the 
following  utility  plants: 

Baldwin  in  Illinois:  one  substitution 
plan  for  1995-1999,  in  which  unit  3 
designates  Havana  units  1,  2,  3,  4,  5.  6. 
7.  and  8  as  substitution  units. 

Havana  in  Illinois:  one  substitution 
plan  for  1995-1999,  in  which  Baldwin 
unit  3  designates  units  1,  2,  3,  4,  5.  6. 
7.  and  8  as  substitution  units;  34 
substitution  allowances  are  allocated  for 
each  year  1995-1999  to  units  1,  3,  4,  5. 

6,  7.  and  8;  43  substitution  allowances 


are  allocated  for  each  year  1995-1999  to 
unit  2. 

The  Designated  Representative  for 
Baldwin  and  Havana  is  )ene  L. 
Robinson. 

Dated;  March  27. 1995. 
Brian ).  McLean, 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Airand 
Radiation 

jFR  Doc.  95-8881  Filed  4-10-95:  8:45  ami 
WLUNO  cooc  oa>o  80  r 


{FRL-6188-4] 

Waste  Analysis  Guidance  Manual:  The 
Resource  Conservation  and  Recovery 
Act  (RCRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  Waste 
Analysis  Guidance  For  Facilities  That 
Bum  Hazardous  Wastes — Draft. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  a  draft  Waste 
Analysis  Guidance  For  Facilities  That 
Bum  Hazardous  Wastes  for  public 
comment.  This  guidance  document  was 
developed  by  the  Office  of  Compliance 
for  facilities  that  treat  and  dispose  of 
hazardous  wastes  by  using  combustion 
technology  as  regulated  under  40  CFR 
parts  264  and  265.  subpart  O  and  40 
CFR  part  266,  subpart  H.  RCRA  was 
designed  to  ensure  that  the  generation, 
transportation,  treatment,  storage  and 
disposal  of  hazardous  wastes  are 
mnducted  in  a  manner  that  "protects 
human  health  and  the  environment." 
The  cornerstone  of  the  program  is  the 
ability  of  facility  personnel  to  properly 
characterize  and  identify  their  wastes. 
This  guidance  manual  is  designed  to 
assist  the  regulated  community,  permit 
writers  and  enforcement  officials  by 
establishing  recommended  criteria  to 
properly  develop  and  evaluate  RCRA 
waste  analysis  plans  at  combustion 
facilities.  The  Agency  is  specifically 
soliciting  comment  on  the  use  of 
process  knowledge  to  determine  feed 
rates  of  constituents  in  the  absence  of 
analytical  data,  and  the  use  of  statistical 
analysis  in  establishing  feed  rate  limits. 
DATES:  EPA  will  accept  public 
comments  on  this  draft  guidance 
document  until  May  11, 1995. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Information  Center 
(5305),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460.  Copies  of  the  Waste  Analysis 
Guidance  For  Facilities  That  Bum 
Hazardous  Wastes  EPA/530/R-94/019 
mav  be  obtained  by  visiting  the  RCRA 
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Information  Center  or  by  calling  the 
RCRA  Hotline.  Place  the  docket  number 
(#F-95-WAGA-FFFFF)  on  your 
comments.  The  RCRA  Information 
Center  is  located  in  room  M2616  at  EPA 
Headquarters,  401  M  Street  SW.. 
Washington,  DC  20460.  It  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials.  Call  (202)  260- 
9327  for  appointments.  Copies  cost  0.15 
cents  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  and  a  copy  of  the 
document  contact  the  RCRA  Hotline  at 
(800)  424-9346  toll-free  or  (703)  412- 
9810  in  the  Washington.  DC  area.  For 
information  on  specific  aspects  of  the 
guidance  manual,  contact  John 
Dombrowski  at  (202)  564-7036.. 
Chemical,  Commercial  Services  and 
Municipal  Division  (2224-A),  Office  of 
Compliance,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460. 

Dated:  March  10. 1995. 
Elaine  G.  Stanley, 
Director,  Office  of  Compliance. 
IFR  Doc.  95-8879  Filed  4-10-95:  8:43  am) 
BILUNG  COOE  6560-60-P 


FRL-5188-©] 

Notice  of  Public  Meetings  on  Drinking 
Water  Issues — Regulatory 
Reassessment  and  Determination  of 
Maximum  Contaminant  Level  Goals 

Notice  is  hereby  given  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 
is  holding  additional  meetings  related  to 
the  reassessment  of  the  priorities  for 
regulating  drinking  water  contaminants 
and  to  the  determination  of  Maximum 
Contaminant  Level  Goals  (MCLGs)  used 
in  setting  National  Primary  Drinking 
Water  Regulations.  These  public 
meetings  are  follow-up  meetings  to  the 
initial  meetings  held  by  EPA  on  March 
13  and  14,  1995.  Additional  information 
about  the  initial  and  upcoming  meetings 
may  be  obtained  from  the  EPA  contact 
persons  provided  below. 

The  purpose  of  the  meetings  is  to 
provide  EPA  with  ideas,  suggestions 
and  options  related  to  priorities  for 
regulating  drinking  water  contaminants 
and  determination  of  MCl^Gs. 
Information  received  by  EPA  during 
these  meetings  can  serve  as  the  basis  for 
strategic  decisions  on  program 
directions  and  resource  allocations. 

Altematively  or  in  addition  to 
attending  any  particular  meeting, 
members  of  the  public  may  submit 
written  comments  to  the  EPA  contact 
person  for  up  to  fifteen  days  after  the 


meeting.  General  questions  about  the 
meeting  process  should  be  directed  to 
the  designated  EPA  contact  person. 

Meetings  on  Determination  of  MCLGS 

EPA  is  seeking  stakeholder  views  on 
revisiting  the  methodology  for 
determining  MCLGs  for  drinking  water, 
including  the  Agency's  current  policy  of 
setting  zero  goals  for  carcinogens.  In 
regulating  drinking  water  contaminants 
that  may  cause  adverse  health  effects, 
EPA  sets  non-enforceable  MCLGs  to 
protect  against  these  effects, 
incorporating  a  margin  of  safety.  EPA 
also  sets  a  Maximum  Contaminant  Level 
(MCL),  which  is  enforceable  and  may  be 
less  stringent  than  the  MCLG  depending 
on  feasibility  and  cost. 

Several  activities  planned  or  ongoing 
may  improve  the  characterization  of  the 
variability  and  uncertainty  associated 
with  the  risk  assessment  for  a 
contaminant.  These  include  noncancer 
risk  assessment  methodologies  such  as 
the  benchmark  approach  and  categorical 
regression  models,  revision  of  the 
Agency's  Cancer  Risk  Assessment 
Guidelines,  revision  of  the  relative 
source  contribution  policy,  evaluation 
of  risk  assessment  methods  for  chemical 
mixtures  and  development  of  a  risk 
characterization  policy. 

The  first  meeting  of  this  subject  area 
was  held  on  March  14,  1995.  The 
schedule  of  the  additional  four  meetings 
are  provided  below,  along  with  the 
topics  for  discussion  for  each  meeting. 
To  obtain  additional  information 
including  background  issue  papers  for 
each  meeting,  interested  persons  may 
reach  the  EPA  contact  person,  Jennifer 
Orme-Zavaleta,  at  202-260-7571.  The 
meetings  will  be  held  at  2828 
Pennsylvania  Avenue  NW.  Suite  402, 
Washington,  DC. 

(1)  April  12-13,  1995.  from  9:00  a.m. 
to  4:30  p.m.  each  day:  Cancer  and 
noncancer  risk  assessment  discussion 
—Some  of  the  topics  to  be  discussed 

include  revision  of  the  Cancer  Risk 
Assessment  Guidelines,  setting  the 
Reference  Dose  (RfD)  as  a  range, 
quantitative  risk  assessment 
approaches  for  carcinogens  and 
noncarcinogens. 

(2)  April  27-28,  1995,  from  9:00  a.m. 
to  4:30  p.m.  each  day:  Exposure 
discussion 

—Some  of  the  topics  to  be  discussed 
include  the  Relative  Source 
Contribution  policy,  consideration  of 
sensitive  subgroups,  dermal  and 
volatilization  routes  and  chemical 
mixtures/interaction. 

(3)  May  9-10.  1995,  from  9:00  a.m.  to 
4:30  p.m.  each  day:  Zero  MCLG  Policy 
for  carcinogens,  benefits  assessment  for 


carcinogens  and  noncarcinogens,  and 
risk  characterization  discussion. 

(4)  May  22-23, 1995,  from  9:00  a.m. 
to  4:30  p.m.  each  day:  Microbiological 
risk  assessment  and  wrap  up. 
— Some  topics  to  be  discussed  include 

occurrence,  dose-response  analysis. 

exposure  and  hazard  assessment. 

Meetings  on  Regulatory  Reassessment 

Meetings  under  this  subject  area  will 
provide  EPA  with  stakeholder  input  on 
priorities  for  regulating  drinking  water 
contaminants.  The  first  meeting  of  the 
Regulatory  Reassessment  subject  area 
was  held  on  March  13.  1995.  At  that 
meeting,  stakeholders  agreed  to 
prioritize  contaminants  scheduled  for 
future  drinking  water  regulation.  Each 
member  of  the  group  will  do  individual 
rankings  and  share  those  rankings  with 
other  members  of  the  group.  Rankings 
will  be  high/medium/low.  Stakeholders 
will  identify  which  factors  were  most 
significant  in  their  ranking  and  what 
additional  information  they  believe  is 
important  to  issue  a  regulation.  EPA 
staff  will  assemble  the  information  nnd 
provide  it  to  EPA  management  in  order 
to  develop  a  priority  listing  of  future 
drinking  water  regulations. 

The  first  group  of  contaminants  to  be 
ranked  are:  (1)  disinfectants/disinfection 
byproducts/surface  water  microbial 
contaminants.  (2)  ground  water 
microbial  contaminants,  (3)  arsenic,  (4) 
radon,  and  (5)  other  radionuclides. 
Rankings  for  these  contaminants  will 
begin  to  be  discussed  at  the  next  public 
meeting,  scheduled  for  April  10-11. 
Other  contaminants  to  be  ranked  and 
discussed  at  future  meetings  are:  (1) 
sulfate,  (2)  aldicarb/aldicarb  sulfoxide/ 
aldicarb  sulfone,  (3)  acifiuorfen,  (4) 
acrylonitrile.  (5)  boron,  (6) 
bromomethane,  (7)  cyanazine,  (8) 
dicamba,  (9)  2,4/2,6-dinitrotoluene  (2,4/ 
2.6-DNT),  (10)  ethylene  thiourea  (ETU). 
(11)  hexachlorobutadiene  (HCBD),  (12) 
manganese.  (13)  methomyl,  (14) 
metolachlor,  (15)  metribuzin,  (16) 
molybdenum.  (17)  1,1.1.2- 
trichloroethylene  (1.1,1.2-TCE).  (18) 
1,2,3-trichloropropane  (1,2,3-TCP),  (19) 
1,3-dichloropropene  (Telone  II),  (20) 
trifiuralin,  (21)  zinc,  and  (22)  nickel. 
Other  contaminants  may  also  be 
discussed. 

In  addition  to  the  April  10-11, 
meeting,  meetings  are  scheduled  for 
April  25-26.  May  11-12.  and  May  24- 
25,  1995  to  discuss  the  contaminants 
listed  above.  The  meetings  will  be  held 
from  9:00  a.m.  to  5:00  p.m.  each  day  at 
2828  Pennsylvania  Avenue  NW,  Suite 
402,  Washington,  DC.  For  further 
information,  including  meeting 
materials,  interested  persons  may 
c;ontact  Jan  Auerbach  at  (202)  260-.i274. 
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Interested  persons  may  provide  their 
rankings  of  one  or  more  of  these 
r  ontamioants  up  to  May  15.  l^^QS.  even 
if  the  discussion  of  the  contaminant  has 
already  been  held.  Please  contact  (an 
Aiierbach  for  infoonation  on  how  to 
submit  individual  rankings  for  the 
Agency's  consideration. 

Dated:  Aprils.  1995. 
Tudor  Davie*. 

niirrtor.  Office  of  Science  and  Technolofty 
Cynlhia  Dougherty. 

Director.  Office  of  Ground  Water  and  Drinking 

Water 

IFR  Doc.  95-8875  Filed  4-10-95;  845  ami 

BILLMO  COM  I6«0  60  » 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Executive  Resources  and  Perfofmaf»c« 
Review  Board;  Appointment  of 
Mem  tiers 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L.  95-454). 
Chairman  Reed  E.  Hundt  appointed 
executives  to  the  Executive  Resources 
and  Performance  Review  Board 
Andrew  S.  Fishel* 
Roy  I  Stewart 
VVilltam  E.  Kennard 
Robert  M.  Pepper 
Kathleen  M.  Wallman 


Federal  Communicstions  CommimiMi 
WiCaa  r.  Catoa. 

Acting  Secretary 

IFK  Doc.  95-8849  Filed  4-1()-95.  «  45  ami 

BILLINC  COOC  (nZ-OI-M 

Fifth  WRC-95  Industry  Advisory 
Committee  Meeting 

AGENCir:  Federal  Comrauni(.ations 
Commission. 

action:  Notice. 

SUMMAftV:  In  accordance  with  the 
Federiil  Advisory  Committee  Act,  Put>lic 
Law  92-463.  as  amended,  this  notice 
advises  interested  persons  of  the  fifth 
meeting  of  the  WRC-95  Industry- 
.Advisory  Committee. 

DATES:  April  20.  1995;  9:00  a  m.-12:U0 
p.m. 

ADDRESSES:  Latham  &  Watkins.  1001 
Pennsylvania  Avenne,  N.W.,  Suite  1300 
South ;  Washington,  D.C.  20004. 
SUPPLEIHENTARY:  The  WRC-95  Industry 
Advisory  Committee  was  established  by 
the  Federal  Communications 
Commission  to  pirovide  to  the  agency 
advice,  technical  support  and 
recommendations  relating  to 
preparation  of  U.S.  proposals  and 


positions  for  the  1995  World 
Radiocomnuinication  Conference. 

The  proposed  agenda  for  the  fifth 
meeting  is  as  follows: 

Agenda 

Fifth  Meeting  of  the  WRC-95  Industry 
.Advisory  Committee.  Latham  & 
Watkins.  1001  Pennsylvania  Avenue. 
N.W.,  Suite  1300  South.  Washington. 
D.C.  20004.  April  20.  1995:  9:00  ajn  - 
12:00  p.m. 

1 .  Opening  Remarks 

2.  Approval  of  Agenda 

1.  Results  of  the  Conferera»  Preparatory 

Meeting 
4  Draft  VVRC-95  Industry  Advisory 

Committee  Final  Report  on 

Recommended  WRC-95  Proposals 
5.  Other  Business 

For  further  information,  contact 
Audrey  L.  Allison,  at  (202)  739-0557.  or 
Thomas  M.  Walsh,  at  (202)  41B-0420,  of 
the  FCC's  International  Bureau. 

Federal  Comntunications  Commission 

William  F.  Calon. 

Acting  Secretary 

|FK  Doc  95-8848  Filed  4-10-85;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Port  of  Houston  Authority:  Notice  ot 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  oi 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Cosnmissiofn.  800  North 
Capitol  Street.  N.W.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission,  Washington.  D.C  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
section  560.602  and/or  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  submit  this 
section  befoce  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  t)elow. 
Agreement  No..  224-200930 


Title:  Port  of  Houston  Authority/Coastal 
Cargo  of  Texas  Inc.  Terminal 
Agreenient 

Parties: 
Port  of  Houston  Authority  ("Port") 
Coastal  Cargo  of  Texas,  Inc.  ("CCTI") 

FiUng  Ageot:  Martha  T.  Williams,  Port 
of  Houston  Authority.  P.O.  Box  2562. 
Houston.  TX  77252-4327 

Synopsis:  The  proposed  Agreement 
authorizes  CCTI  to  perform  freight 
handling  services  at  the  Port's  Care 
Terminal.  The  term  of  the  Agreement 
expires  March  28.  2000. 

Dated:  April  5.  1995. 

By  Order  of  the  Federal  Marilimr 
Commission 

loseph  C  Polking, 

Secretary 

IFR  Doc.  95-«780  Filed  4-10-95;  845  ami 

BILLING  COOC  e790-ei-M 


Empress  Lineas  Maritimas  Argentinas; 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No..  202-006400-037 
T/Z/e:  Inter- American  Freight  Conference 

Pacific  Coast  Agreement 
Parties: 
Empresa  Lineas  Marilimas  Argentinas 
Maruba  S.C.A. 
Norsul  Intemacional  S  A. 
Synopsis;  The  proposed  amendment 
deletes  references  to  Canada  from  the 
geographic  scope  of  the  Agreement.  It 
also  revises  the  voting  procedures 
under  Articles  8.03 — Conduct  of 
Meetings  of  Principals  and  8.04 — 
Conduction  of  All  Other  Meetings.  In 
addition,  it  modifies  Article  8.02 — 
Actions  Without  a  Meeting. 
Agreement  No..  203-01 1340-003 
Title:  APL/OOCL  Reciprocal  Slot 
Exchange  &  Coordinated  Sailing 
Agreement 


Parties: 
American  President  Lines,  Ltd. 
Orient  Overseas  Container  Line  Inc. 

Synopsis:  The  proposed  amendment 
provides  for  the  suspension  and 
contingent  reapplication  of  the 
Agreement  in  the  event  and  for  the 
period  that  Agreement  No.  203- 
011468  (A-PAC  Agreement)  shall 
become  fully  implemented  and 
remains  in  effect. 

Agreement  No.:  207-011496 

Title:  Sea-Land/CTE  Agreement 

Parties: 
Sea-Lane  Service,  Inc. 
Compania  Trasatlantica  Espanola  S.A. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  establish  a 
joint  service  in  the  trade  between 
ports  in  Puerto  Rico  and  U.S.  ports  in 
the  range  from  Florida  through  Texas, 
on  the  one  hand,  and  Mediterranean 
ports  in  Spain,  France  and  Italy,  and 
ports  in  Morocco,  on  the  other  hand, 
including  inland  or  coastal  points  via 
such  ports. 

Agreement  No.:  224-200929 

Title:  Port  of  San  Francisco/Marine 
Terminals  Corporation  Nonexclusive 
Management  Agreement 

Parties: 
Port  of  San  Francisco 
Marine  Terminals  Corporation 
("MTC") 

Synopsis:  The  proposed  Agreement 
authorizes  MTC  to  operate  as  a  marine 
terminal  operator  and  manager  at 
Piers  27  and  28.  In  consideration  for 
services  rendered  MTC  will  be 
compensated  by  users  of  the  facility. 
The  term  of  the  Agreement  shall  be 
for  five  years. 

Dated:  April  5, 1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  95-8781  Filed  4-10-95;  8:45  ami 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

James  Barr  Bulliard,  Sr.,  et  al.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  25,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  fames  Barr  Bulliard,  Sr.,  St. 
Martinville,  Louisiana;  to  retain  10.41 
percent  of  the  voting  shares  of  Teche 
Bancshares.  Inc.,  St.  Martinville, 
Louisiana,  and  thereby  indirectly  retain 
shares  of  Teche  Bank  &  Trust  Co.,  St. 
Martinville.  Louisiana. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Mary  Kathleen  Fennewald,  Trustee, 
for  Mary  Kathleen  Fennewald  U/T/A, 
and  Trustee  for  Alphonse  H.  Fennewald 
Trust,  Martinsburg,  Missouri;  to  acquire 
an  additional  .35  percent,  for  a  total  of 
11.5  percent,  of  the  voting  shares  of 
Martinsburg  Bancorp,  Inc.,  Martinsburg, 
Missouri,  and  thereby  indirectly  acquire 
Martinsburg  Bank,  Mexico,  Missouri. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  April  5.  1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-8850  Filed  4-10-95;  8:45  ami 

BILLING  CODE  621(M)1-f 


Mountain  Bancshares,  Inc.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 


presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  mis  application 
must  be  received  not  later  than  May  5, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kan.sas 
City,  Missouri  64198: 

1.  Mountain  Bancshares,  Inc.,  Los 
Alamos,  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mountain 
Community  Bank  of  Los  Alamos.  Los 
Alamos,  New  Mexico. 

Board  of  Governors  of  the  Federal  Kpser\e 
.System.  April  5,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Bo<ird. 
[FR  Doc.  95-8851  Filed  4-10-95;  8:45  .mil 

BILLING  CODE  $210-01-F 


FEDERAL  TRADE  COMMISSION 
[Dkt  C-3563] 

Abovo,  Inc.,  et  al.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  tilings,  a 
.Massachusetts  company  and  its 
president  from  making  false  or 
unsubstantiated  performance  claims 
about  any  communication  aid  they  offer 
in  the  future,  and  fi-om  making 
representations  concerning  the  efficacy 
of  their  communication  devices  in 
enabling  individuals  with  disabilities  to 
communicate  through  facilitated 
communication,  unless  the  respondents 
possess  comp>etent  and  reliable 
scientific  evidence  to  substantiate  the 
representation. 

DATES:  Complaint  and  Order  issued 
March  22, 1995.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Kerry  O'Brien.  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.. 
Suite  570,  San  Franpisco,  CA  94103. 
(415) 744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  Januarv  4.  1995,  there  was 


'  Copies  of  the  Complaint  and  the  Decision  ii.d 
Order  are  available  from  the  Conimission'g  Pub  u 
Reference  Branch.  H-130. 6th  Street  k  PennsvU^ri,, 
AvRnue.  NW..  Washington.  DC  20580 
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published  in  the  Federal  Regialer  60  FR 
464,  a  proposed  consent  agreement  with 
analyMS  ia  the  Matter  of  Above.  Inc.,  et 
al..  for  the  purpose  of  soliciting  public 
comment.  Interestsd  parties  were  given 
sixty  (60)  days  in  which  to  sobmit 
(omments.  suggestions  or  ob^tKUions 
regarding  the  proposed  form  of  the 
order. 

No  comments  have  been  ret;eived.  the 
Cionunission  has  ordered  the  issoanceof 
the  complaint  in  the  form  contemplatsd 
hv  the  agreeiQent,  made  its 
^irisdictionai  findings  and  entered  an 
order  to  cease  and  desist,  as  sett  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46  Interprets 

or  applies  aec.  S.  38  Stat  719.  as  umrnded: 

15i;S(:.  45,52) 

Donald  S.  Qark. 

Sfirrtiiry- 

IFR  Di)C.  «S-«856  Filed  4-10-«5;  8:45  «in| 
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[Okt  0-^560] 

American  Institute  ot  Smoking 
Cessation,  et  al.;  Prohibited  Trade 
Practices,  and  Affirmattve  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-b^ed  company  and  its  two 
ofHcers  from  making  any  representation 
about  the  relative  or  absolute 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program,  unles.s 
they  possess  and  rely  upon  competent 
and  reliable  scientific  evidence  to 
substantiate  the  representation,  and 
from  representing,  through  any 
endorsement  or  testimonial,  the 
achievements  of  participants  who  attend 
their  smoking  cessation  or  weight-loss 
seminars  unless  the  representation 
reflects  the  typical  or  ordinary 
experience  of  participants  of  such 
programs.  In  addition,  the  consent  order 
prohibits  the  respondents  from 
misrepresenting  the  contents,  results  or 
validity  of  any  study,  test,  survey  or 
report. 

DATES:  Complaint  and  Order  issued 
March  3,  1995. > 
FOR  FURTHER  INFORMATION  CONTACT: 


■  Copiet  of  th«  Complaint  and  the  OiK:i.sion  ^nd 
Order  are  available  from  the  Commiuion's  Public 
Reference  Braach.  H-130.  6th  Sue«(  A  Peniv«vlva(iid 
Avenue.  NW. .  Washington.  IX  20580 


Matthew  Oayaard.  FTCJH-tOO. 
Washingtau.  DC  205«0.  (202i  326-3291. 
SUWtEMENTAflY  tUFORMATOi:  On  Friday . 
August  5,  1994.  there  was  published  in 
the  ftderal  Kcsisler.  59  FR  40026.  a 
proposed  consent  agreement  with 
analysis  in  the  Matter  of  American 
Institute  of  Smoking  Cessation,  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  obtertions 
regarding  ttte  proposed  form  of  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  cmitemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  £.38  Stat.  721:15  i;.S.(:.  46.  inlerprfits 

or  afipliet  sec.  5,  38  Stat.  719.  as  amcaJed. 

15  use.  450) 

Donald  S.  Dark, 

SHLrRtory 

IFR  DcK.  BS-M57  Fiktd  4-1&-95:  8  45  onij 

MUJNB  COM  CTSO-at-M 

[File  No.  932-3321] 

European  Body  Concepts,  Inc.; 
Proposed  Consent  Agreement  WiOi 
Analysis  To  Aid  Pubtic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Fropo.sed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  subiirban 
Washington,  DC  Based  salon  and  its 
president  from  making  false  and 
unsubstantiated  claims  that  their  bod> 
wrap  would  cause  weight-loss:  would 
eliminate  cellulite:  and  is  completely 
safe  for  all  users.  In  addition,  it  would 
require  the  respondents  to  convey 
prominent  safety  warniags  to  their 
customers  in  certain  circumstances. 
DATES:  Comments  must  be  received  on 
or  before  ^une  12,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTCTOfTice  of  the  Secretar\. 
Room  159.  6th  St.  and  Pa.  Ave.,  NW..  ' 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  S.  Warder.  FTC/S-4002, 
Washington.  DC  20580.  (202)  326-3048. 
SUPPLEMENTARY  4MFORMATION:  Pursuant 
to  section  6(1)  of  the  Federal  Trade 


Commission  Act.  38  Stat.  721. 15  USXl. 
46  and  $2.34  of  theCommtssion's  ruies 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  comtaining  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Pablic  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  *\-iII 
be  available  far  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16CFR  4.9(bM6)(ii)l 

In  the  MaUer  of  Europeao  Body  CuacP4)ts. 
Inc..  Maryland  corporatton.  European  Body 
Concepts.  Inc.,  a  Vii^inia  corporation. 
European  Body  Concepts.  Inc..  a  North 
(^irolina  corporetion.  end  (wnes  Marinn. 
individually  and  as  an  officer  of  said 
corporations. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
European  Body  Concepts.  Inc..  a 
Maryland  corporation,  European  Body 
Concepts.  Inc..  a  Virginia  corporation. 
European  Body  Concepts,  Inc.,  a  North 
Carolina  corporation,  and  fames  Marino, 
individually  and  as  an  officer  of  said 
corporations  ("proposed  respondents"), 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  c^ase 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
European  Body  Concepts.  Inc.,  a 
Maryland  corporation,  by  its  duly 
authorized  officer,  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
by  its  duly  authorized  officer.  European 
Body  Concepts,  Inc.,  a  North  Carolina 
corporation,  by  its  duly  authorized 
officer,  and  James  Marino,  individually 
and  as  an  officer  of  said  corporations, 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respoi>dent  European 
Body  Concepts,  Inc.,  a  Maryland 
corporation,  is  organized,  exists  and 
does  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Maryland,  with  its 
former  office  and  principal  place  of 
busir>ess  located  at  1  Central  Plaza. 
Suite  907, 11300  Rockville  Pike, 
Rockville.  Maryland  20852. 

Proposed  respondent  European  Body 
Concepts,  Inc.,  a  Virginia  corporatioa.  is 
organized,  exists  and  does  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Vii^ia.  with  its  former  office 
and  principal  place  of  business  iocnted 
at  6564  Loisdale  Court.  Suite  420, 
Springfield,  Virginia  22150. 


Proposed  respondent  European  Body 
Concepts,  Inc.,  a  North  Carolina 
corporation,  is  organized,  exists  and 
does  business  under  and  by  virtue  of  the 
laws  of  the  State  of  North  Carolina,  with 
its  former  office  and  principal  place  of 
business  located  at  1515  Mockingbird 
Lane,  Suite  410,  Charlotte,  North 
Carolina  28209. 

Proposed  respondent  James  Marino  is 
or  was  at  relevant  times  herein  an 
officer  of  said  corporations.  He 
formulated,  directed  and  controlled  the 
policies,  acts  and  practices  of  said 
corporations  and  his  address  is  11940 
Alpharetta  Highway,  Suite  907, 
Alpharetta.  Georgia  30201. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement. 

4.  Tnis  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as 
circumstances  may  require)  and 
decision  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  of  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provision  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents,  (1)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 


following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  Edward  J.  Camot, 
counsel  for  proposed  respondents,  at 
1370  Piccard  Drive,  Suite  290, 
Rockville,  Maryland  20850.  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  luiderstand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  Order: 
1.  "Clearly  and  prominently"  means 
as  follows: 

A.  In  a  television  or  videotape 
advertisement,  the  disclosure  shall  be 
presented  simultaneously  in  both  the 
audio  and  video  portions  of  the 
advertisement.  The  audio  disclosure 
.shall  be  delivered  in  a  volume  and 
cadence  sufficient  for  an  ordinary 
consumer  to  hear  and  comprehend  it. 
The  video  disclosure  shall  be  of  a  size 
and  shade,  and  shall  appear  on  the 
screen  for  a  duration,  sufficient  for  an 
ordinary  consumer  to  read  and 
comprehend  it. 

B.  In  a  radio  advertisement,  the 
disclosure  shall  be  delivered  in  a 
volume  and  cadence  sufficient  for  an 
ordinary  consumer  to  hear  and 
comprehend  it. 

C.  In  a  print  advertisement  the 
disclosure  shall  be  in  at  least  twelve  (12) 
point  type,  in  print  that  contrasts  with 
the  background  against  which  it 
ap()ears,  and  in  a  location  that  is 
sufficiently  noticeable  that  the  ordinary 
consumer  will  .see  and  read  it. 


2.  "Competent  and  reliable  scientific 
evidence"  means  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  .so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

3.  "European  Body  Wrap  treatment" 
means  the  treatment  used  at  European 
Body  Concepts  centers  during  which 
clients  are  wrapped  in  medical 
bandages  and  placed  in  vinyl  body 
suits. 

I 

It  is  ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Marjland  corporation,  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
European  Body  Concepts,  Inc.,  a  North 
Carolina  corporation,  their  successors 
and  assigns,  and  their  officers,  James 
Marino,  individually  and  as  an  officer 
and  director  of  faid  corporations:  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
pa.rtnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
the  European  Body  Wrap  treatment  or 
any  substantially  similar  treatment  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  Such  treatment  causes  weight  loss; 

B.  Such  treatment  causes  weight  loss 
without  diet  or  exercise; 

C.  Such  treatment  causes  fast  or  easy 
weight  loss; 

D.  Such  treatment  eliminates  cellulite; 

E.  Such  treatment  causes  weight  lo.ss 
at  specific  areas  of  the  body; 

F.  Users  of  such  treatment  are 
successful  in  maintaining  their  weight 
loss; 

G.  Users  of  such  treatment  are 
succes-sful  in  maintaining  their  inch 
loss;  or 

H.  Such  treatment  is  completely  safe 
for  all  users. 

n 

It  is  further  ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Maryland  corporation.  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
European  Body  Concepts,  Inc.,  a  North 
Carolina  corporation,  their  succes.sors 
and  assigns,  and  their  officers,  James 
Marino,  individually  and  as  an  officer 
and  director  of  said  corporations;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
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partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
the  European  Body  Wrap  treatment  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication  that: 

A.  Such  treatment  causes  users  to  lose 
inches  from  their  body  measurements; 

B.  Such  treatment  causes  inch  loss 
without  diet  or  exercise; 

C.  Such  treatment  causes  fast  or  easy 
inch  loss;  or 

D.  Such  treatment  causes  reduction  in 
the  size  of  speciHc  areas  of  the  body; 
unless.  (1)  such  representation  is  true, 
and  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation;  and  (2)  respondents 
disclose,  clearly  and  prominently,  that: 
(a)  Any  inch  loss  or  reduction  in  body 
size  will  be  temporary;  provided, 
however,  that  this  disclosure  shall  not 
be  required  if  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  demonstrating  that 
any  such  inch  loss  or  reduction  in  body 
size  will  not  be  temporary;  and  (b)  such, 
treatment  does  not  cause  weight  loss; 
provided,  however,  that  this  disclosure 
shall  not  be  required  if  respondent 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
demonstrating  that  such  treatment 
causes  weight  loss. 

Ill 

It  is  Further  Ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Maryland  corporation,  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
European  Body  Concepts,  Inc..  a  North 
Carolina  corporation,  their  successors 
and  assigns,  and  their  officers,  James 
Marino,  individually  and  as  an  officer 
and  director  of  said  corporations;  and 
respondents"  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  body  wrap  treatment  or  any 
substantially  similar  treatment  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  regarding  the 
safety  of  any  such  treatment,  unless 
respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation  that  the  treatment 


may  be  dangerous  to  the  health  of 
people  with  heart  disease,  high  or  low 
blood  pressure,  or  diabetes  and  that  any 
such  person  should  consult  a  doctor 
before  using  the  treatment; 

B.  Failing  to  disclose  prior  to 
purchase  the  warning  set  forth  below  to 
each  prospective  user  of  any  such 
treatment 

(i)  By  including  the  warning  in  the 
program  description  brochure  delivered 
to  each  such  person,  with  the  warning 
printed  in  bold  on  the  front  panel  in  ten 
(10)  point  type  surrounded  by  a  bold 
two  (2)  point  rule,  in  print  that  contrasts 
with  the  background  against  which  it 
appears;  or 

(ii)  If  respondents  cease  to  provide 
prospective  users  with  a  program 
description  brochure,  by  delivering  to 
each  such  person  a  five  (5)  by  eight  (8) 
inch  card  on  which  the  warning  and 
nothing  else  is  printed  in  twelve  (12) 
point  type: 

"CAUTION:  If  you  suffer  from  heart 
disease,  high  or  low  blood  pressure,  or 
diabetes,  you  should  consult  your  physician 
before  using  this  treatment  to  determine 
whether  it  poses  a  risk  to  your  health:"  and 

C.  Failing  to  post  in  a  conspicuous 
place  where  it  is  likely  to  be  noticed  by, 
and  is  legible  to.  prospective  users,  in 
the  reception  area  of  any  location  where 
any  such  treatment  is  offered  for  sale, 
sold,  or  used,  a  sign  containing  the 
warning  in  subpart  B  and  nothing  else 
printed  in  letters  one  inch  high. 

IV 

It  is  further  ordered  that  respondents 
European  Body  Concepts,  Inc..  a 
Maryland  corporation.  European  Body 
Concepts.  Inc.,  a  Virginia  corporation, 
European  Body  Concepts,  Inc.,  a  North 
Carolina  corporation,  their  successors 
and  assigns,  and  their  officers;  James 
Marino,  individually  and  as  an  officer 
and  director  of  said  corporations;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  weight  control  or  weight  reduction 
treatment,  program,  product,  or  service 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  bom  making  any 
representation,  in  any  manner,  directly 
or  by  implication,  that  any  such 
treatment,  program,  product,  or  service 
has  any  effect  on  weight  or  body  size, 
unless  they  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation  that  diet  and/or 
increasing  exercise  is  required  to  lose 


weight;  provided  however,  that  this 
disclosure  shall  not  be  required  if 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  demonstrating  that  the 
treatment,  program,  product,  or  service 
is  effective  without  either  dieting  or 
increasing  exercise. 

V 

It  is  further  ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Maryland  corporation,  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
European  Body  Concepts,  Inc..  a  North 
Carolina  corporation,  their  successors 
and  assigns,  and  their  officers;  James 
Marino,  individually  and  as  the  sole 
officer  and  director  of  said  corporations; 
and  respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  weight  control  or  weight  reduction 
treatment,  program,  product,  or  service 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  any  endorsement  (as 
"endorsement"  is  defined  in  16  CFR 
255.0(b))  represents  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  use  such  treatment, 
program,  product,  or  service. 

VI 

It  is  further  ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Maryland  corporation,  European  Body 
Concepts.  Inc..  a  Virginia  corporation, 
European  Body  Concepts,  Inc.,  a  North 
Carolina  corporation,  their  successors 
and  assigns,  and  their  officers:  James 
Marino,  individually  and  as  an  officer 
and  director  of  said  corporations;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  treatment,  program,  product,  or 
service  in  or«ffecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  bova  making  any 
representation,  in  any  manner,  directly 
or  by  implication,  that: 

A.  Such  treatment,  program,  product, 
or  service  has  any  weight  control, 
weight  loss  or  weight  maintenance 
benefit; 

B.  Such  treatment,  program,  product, 
or  service  has  any  effect  on  cellulite; 


C  Such  treatment,  program,  product, 
or  service  has  any  effect  on  users'  body 
measurements;  or 

D.  Using  any  such  treatment,  program, 
product,  or  service  designed  or  used  to 
prevent  weight  gain  or  produce  weight 
loss,  reduce  or  eliminate  fat  or  (Xillulite, 
or  reduce  body  measurements  is  safe  or 
without  risk; 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

VII 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  ahy 
representation  that  is  specifically 
permitted  in  labeling  for  any  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pnrsuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990. 

VIII 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  any 
representation  for  any  drug  that  is 
permitted  in  labeling  for  any  such  drug 
under  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  application  approved  by  the  Food 
and  Drug  Administration. 

K 

It  is  further  ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Maryland  corporation,  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
and  European  Body  Concepts,  Inc.,  a 
North  Carolina  corporation,  shall: 

A.  Within  thirty  (30)  days  after  service 
of  the  Order,  provide  a  copy  of  this 
Order  to  each  of  respondents'  current 
principals,  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order:  and 

B.  For  a  period  of  five  (5)  years  from 
the  date  of  issuance  of  this  Order, 
provide  a  copy  of  this  Order  to  each  of 
respondents'  future  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order,  within  three  (3) 
days  after  the  person  assume  his  or  her 
responsibilities. 
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It  is  further  ordered  that  for  five  (5) 
>ears  alter  the  last  date  of  dissemination 
xif  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 


and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  or  its  staff  for 
inspiection  and  copying: 

A.  Copies  of  all  advertisements  which 
contain  any  such  representaticm, 
including  tape  recordings  of  all 
broadcast  advertisements; 

B.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

C.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
but  not  limited  to,  complaints  fit)m 
consumers  and  complaints  or  inquiries 
from  government  organizations. 

XI 

It  is  further  ordered  that  respondents 
European  Body  Concepts,  Inc.,  a 
Maryland  corporation,  European  Body 
Concepts,  Inc.,  a  Virginia  corporation, 
European  Body  Concepts,  Inc.,  a  North 
Carolina  corporation,  shall  notify  the 
Federal  Trade  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  their  corporate  structures, 
including  but  not  limited  to  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  or  any  other 
corporate  change  that  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

XII 

It  is  further  ordered  that  respondent 
James  Marino  shall  for  a  period  of  five 
(5)  years  fit)m  the  date  of  issuance  of  the 
Order,  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  his  affiliation  with  any  new  business 
or  emploj-ment.  Each  notice  affiliation 
with  any  new  business  or  einployment 
shall  include  respondent's  new  business 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  his  duties  and  responsibilities. 

XIII 

It  is  further  ordered  that  the 
respondents  herein  shall  within  sixty 
(60)  days  after  service  upon  them  of  this 
Order,  and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  (his 
Ord»>r. 


Analysis  oT  Proposed  Consent  Order  to 
Aid  Public  Conmient 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  European  Body 
Concepts,  Inc.,  a  Maryland  ccuporation, 
European  Body  Concepts,  Inc.,  a 
Virginia  corporation,  European  Body 
Concepts,  Inc.,  a  North  Carolina 
corporation,  and  James  Marino 
(hereinafter  sometimes  referred  to  as 
"proposed  respondents"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  review  again  the 
agreement  and  comments  received  and 
will  decide  whether  it  should  withdraw 
from  the  agreement  or  make  final  the 
agreement's  proposed  order. 

The  complaint  charges  that  the 
proposed  respondents  deceptively 
advertised  a  weight  loss  treatment  that 
involved  wrapping  bandages  soaked  in 
mineral  solution  around  the  bodies  of 
users  who  then  put  on  vinyl  body  suits 
("European  Body  Wrap  Treatment"). 
According  to  the  complaint,  the 
proposed  respondents  falsely  claimed 
that  the  Europ>ean  Body  Wrap  treatment 

(a)  Caused  users  to  lose  significant 
numbers  of  inches  and  pounds  quickly 
and  easily  and  without  diet  or  exercise; 

(b)  eliminated  cellulite;  (c)  reduced  the 
size  of  specific  areas  of  the  body;  (d) 
enabled  users  to  maintain  their  weight 
and  inch  loss  and  (e)  was  completely 
safe  for  all  users. 

The  compUant  also  alleges  that  the 
proposed  respondents  falsely 
represented  that  the  results  achieved  by 
festimonialists.  featured  in  their 
advertising  were  typical  of  those 
experienced  by  members  of  the  public 
who  use  the  European  Body  Wrap 
treatment.  Finally,  the  proposed 
respondents  are  charged  with 
representing  that  the  European  Body 
Wrap  treatment  was  completely  safe  for 
all  users,  but  deceptively  failing  to 
disclose  that  it  may  be  dangerous  to  the 
health  of  people  with  certain  medical 
conditions  such  as  heart  disease,  high  or 
low  blood  pressure,  and  diabetes. 

The  proposed  order  contains  six 
substantive  provLsions,  Parts  I  through 
VI. 

Part  I  prohibits  proposed  respondents 
from  making  the  deceptive  weight  loss, 
(»llulite  reduction,  and  safety  claims 
alleged  in  the  proposed  complaint  for 
the  European  Body  Wrap  treatment  or 
any  substantially  similar  treatment.  In 
addition.  Part  I  bans  the  claim  that  users 
of  the  European  Body  Wrap  tresfmenf  or 
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any  substantially  similar  treatment  are 
successful  in  maintaining  their  inch  or 
weight  loss. 

Part  II  prohibits  the  proposed 
respondents  from  representing  that  any 
body  wrapping  treatment  cau.ses  inch 
loss,  does  so  quickly  and  easily  or' 
without  diet  or  exercise,  or  causes  inch 
loss  at  any  specific  part  of  the  body, 
unless  the  claim  is  true  and 
substantiated  by  competent  and  reliable 
scientific  evidence.  In  addition.  Part  II 
requires  the  proposed  respondents  to 
disclose  in  conjunction  with  any  such 
representation  that  the  inch  loss  is 
temporary  and  that  there  is  no  weight 
loss,  unless  they  can  substantiate 
otherwise. 

Part  III. A  requires  proposed 
respondents  to  disclose,  in  conjunction 
with  any  representation  about  the  safety 
of  their  body  wrap  treatment  that  body 
wrapping  may  be  dangerous  to  the 
health  of  people  with  heart  disease,  high 
or  low  blood  pressure,  or  diabetes. 
Under  the  proposed  order,  this 
disclosure  must  be  clear  and  prominent, 
which  is  defined  as  being 
understandable  in  both  the  audio  and 
visual  portions  of  a  television  ad,  as 
being  in  an  understandable  cadence  in 
a  radio  ad,  and  as  being  in  at  least 
twelve  point  type  in  a  sufficiently 
noticeable  location  in  a  print  ad. 

Part  III.B  requires  that,  prior  to 
purchase,  proposed  respondents  give 
each  prospective  purchaser  of  its  body 
wrapping  treatment  the  following 
warning: 

CAUTION:  If  you  suffer  from  heart 
disease,  high  or  low  blood  pressure. 
or  diabetes,  you  should  consult  your 
physician  before  using  this  treatment 
to  determine  whether  it  is  dangerous 
to  your  health. 

The  warning  must  be  included  in  a 
brochure  describing  the  treatment  (in 
which  case  it  must  be  printed  in  bold, 
ten  point  type  within  a  two  point  rule), 
or,  if  the  brochure  is  discontinued,  on 
a  five  by  eight  inch  card  (in  twelve  point 
type).  Under  Part  m.C  the  proposed 
respondents  must  also  display  in  the 
reception  area  of  its  facilities  a  sign  with 
the  same  warning  printed  in  one-inch 
high  letters. 

Part  IV  requires  proposed  respondents 
to  disclose  that  diet  or  exercise  is 
required  to  lose  weight  in  connection 
with  any  representation  about  the  effect 
of  a  treatment,  program,  product,  or 
service  on  weight  or  body  size,  unless 
they  have  competent  and  reliable 
evidence  to  the  contrary.  Like  the  safety 
disclosure,  this  disclosure  must  also  be 
clear  and  prominent  as  defined  in  the 
order. 


Part  V  addresses  proposed 
respondents'  deceptive  use  of  consumer 
testimonials.  It  prohibits 
misrepresentations  in  advertising  for 
weight  control  or  reduction  treatments, 
programs,  products,  and  services  to  the 
effect  that  any  endorsement  constitutes 
the  typical  and  ordinary  experience  of 
members  of  the  public  who  use  the 
advertised  treatment,  program,  product, 
or  service. 

Part  VI.A-C  contains  fencing-in 
provisions  that  require  proposed 
respondents  to  have  prior  substantiation 
for  claims  that  any  treatment,  program, 
product,  or  service  provides  any  benefit 
in  terms  of  weight  loss  or  weight 
maintenance  or  has  an  effect  on  cellulite 
or  body  measurements.  Under  Part  VI.D 
proposed  respondents  are  required  to 
have  substantiation  for  claims  about  the 
safety  of  weight  loss  or  body  shaping 
treatments,  programs,  products,  or 
services. 

Parts  VI!  and  VIII  contain  safe  harbors 
for  claims  that  are  permitted  on  the 
labeling  of  foods  and  drugs  under  the 
applicable  regulations  of  the  Food  and 
Drug  Administration.  The  remaining 
provisions  of  the  order  are  standard 
compliance  provisions.  Part  IX  requires 
the  corporate  respondents  to  provide 
copies  of  the  order  to  relevant 
personnel.  Part  X  requires  the  proposed 
respondents  to  keep  records  about 
covered  claims  W  five  years.  Under  Part 
XI.  the  corporate  respondents  are 
required  to  notify  the  Commission  of 
certain  changes  in  structure,  and  Part 
Xll  requires  the  individual  respondent 
to  notify  the  Commission  of  changes  in 
his  employment  for  the  next  five  years. 
Finally,  ^art  XIII  of  the  proposed  order 
obligates  the  respondents  to  file 
appropriate  compliance  reports. 

"The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc.  95-8858  Filed  4-10-95;  8:45  ami 
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[DKt  C-3561] 

Gorayeb  Seminars,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  two 
New  Jersey-based  companies  and  their 
officers  from  making  any  representation 
about  the  relative  or  absolute 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program,  unless 
they  possess  and  rely  upon  competent 
and  reliable  scientific  evidence  to 
substantiate  the  representation. 
DATES:  Complaint  and  Order  issued 
March  3.  1995'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Davnard.  FTC/H-200. 
Washington^  DC.  20580.  (202)  326-3291. 
SUPPLEMENTARY  INFORMATION:  On  Firday. 
August  5.  1994.  there  was  published  in 
the  Federal  Register,  59  FR  40032.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Gorayeb 
Siminars.  Inc..  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  bv 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721. 15  U.S.C  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amendod; 

16  U  S.C.  45) 

Donald  S.  Clark. 

Secretary. 

IFR  Doc  95-8859  Filed  4-10-95;  8:45  ami 
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(DktC-35«5J 

IVAX  Corp.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
'  ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  permits,  among  other  things, 
IVAX.  a  Florida  corporation,  to  acquire 
Zenith  Laboratories,  except  for  Zenith  s 
rights  to  market  or  sell  extended  release 
generic  verapamil  under  Zenith's 
exclusive  distribution  agreement  with 
G.D.  Searle  k  Co.  Respondent  is  also 


required,  for  ten  years,  to  obtain 
Commission  approval  before  acquiring 
any  stock  in  any  entity  that 
manufactures,  or  is  an  exclusive 
distributor  for  another  manufacturer  of. 
extended  release  generic  verapamil  in 
the  United  States. 

DATES:  Complaint  and  Order  issued 
March  27.  1995.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Heydenreich.  FTC/S-2224. 
Washington,  DC  20580,  (202)  326-2543. 
SUPPLEMENTARY  INFORMATION:  On 

Thursday.  January  5.  1995,  there  was 
published  in  the  Federal  Register.  60  FR 
1782,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  IVAX 
Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  applv  sec.  5.  38  Stat.  719.  as  amended;  sec. 
7.  38  Stat.  731.  as  amended;  15  U.S.C.  45. 18) 

Donald  S.  Gark, 

Secretary. 

IFR  Doc.  95-8860  Filed  4-10-95;  8:45  ami 
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(File  No.  931-0134) 

Korean  Video  Stores,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Maryland  based 
video  store  association  and  its  members 
ftom  entering  into  any  agreement  to 
raise  or  fix  prices  in  the  retail  video  tape 
rental  business;  and  would  require  its 
members  to  display  an  announcement  of 
the  settlement  in  their  respective  stores 
and  to  publish  the  text  of  the  corrective 
posters  in  three  Korean-language 
newspapers  in  the  Washington,  DC  area. 


<  Copies  of  the  complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  ft  Pennsylvania 
.Avenue.  NW..  Washington.  DC  20580 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  ft  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


DATES:  Comments  must  be  received  on 
or  before  June  12. 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  EX:  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Krauss.  FTC/H-324, 
Washington.  DC  20580.  (202)  326-2713. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  have  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of:  Korean  Video  Stores 
Association  of  Mar>'land.  an  unincorporated 
association. 

Chang  Hyun  Cho.  individually  and  trading 
and  doing  business  as  Hana  Video; 

Bong  Soo  Ha.  individually  and  trading  and 
doing  business  as  Video  Town; 

Yoo  Kwan  Jun.  individually  and  trading 
and  doing  business  as  Harford  Video; 

Dae  Yong  Kang.  individually  and  trading 
and  doing  business  as  Daenamoo  Video; 

Yong  Hoon  Kang.  individually  and  trading 
and  doing  business  as  Lotte  Gifts  Store; 

Mi  La  Kim.  individually  and  trading  and 
doing  business  as  Koryo  Video; 

Ki  Sik  Kim,  individually  and  trading  and 
doing  business  as  Video  Center; 

Suk  C.  Kim,  individually  and  trading  and 
doing  business  as  Nalee  Video; 

)u  Young  Lee.  individually  and  trading  and 
doing  business  as  Young  Video; 

Kyeong  Hae  Lee,  individually  and  trading 
and  doing  business  as  Korean  Comer; 

Chang  Jin  Park,  individually  and  trading 
and  doing  business  as  Samsung  Video; 

Mi  Hwa  Park,  individually  and  trading  and 
doing  business  as  Sarangbang  Video; 

Young  Min  Ro,  individually  and  trading 
and  doing  business  as  Hanyang  Video; 

Chae  Sul  Song,  individually  and  trading 
and  doing  business  as  Lucky  Gifts; 

Tae  Eung  Yu,  individually  and  trading  and 
doing  business  as  Hyundai  Video;  and 

Seung  Man  Yun,  individually  and  trading 
and  doing  business  as  Gaymi  Video;  File  No. 
931-0134. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  certain  acts  and 
practices  of  the  Korean  Video  Stores 
Association  of  Maryland,  Chang  Hyun 
Cho,  Bong  Soo  Ha,  Y<x»  Kwan  Jun,  Dae 


Young  Kang,  Yong  Hoon  Kang,  Mi  La 
Kim,  Ki  Sik  Kim.  Suk  C.  Kim,  Ju  Young 
Lee.  Kyeong  Hae  Lee.  Chang  Jin  Park. 
Mi  Hwa  Park,  Young  Min  Ro,  Chae  Sul 
Song,  Tae  Eung  Yu,  and  Seung  Man 
Yun,  and  it  now  appearing  that  the 
Korean  Video  Stores  Association  of 
Maryland,  Chang  Hyun  Cho.  Bong  Soo 
Ha,  Yu  Kwan  Jeon,  Dae  Yong  Kang. 
Yong  Hoon  Kang,  Mi  La  Kim,  Ki  Sik 
Kim.  Suk  C.  Kim.  Ju  Young  Lee,  Kyeong 
Hae  Lee,  Chang  Jin  Park,  Mi  Hwa  Park, 
Young  Min  Ro,  Chae  Sul  Song,  Tae 
Eung  Yu,  and  Seung  Man  Yun. 
hereinafter  sometimes  referred  to  as 
"proposed  Respondents,"  are  willing  to 
enter  into  an  agreement  containing  an 
Order  to  cease  and  desist  from  certain 
acts  and  providing  for  other  relief. 

It  is  hereby  agreed  by  and  between  the 
proposed  Respondents  and  counsel  for 
the  Commission  that; 

1.  Proposed  Respondent  Korean  Video 
Stores  Association  of  Maryland  is  an 
unincorporated  trade  association.  Its 
mailing  address  is  c/o  Nalee  Video,  1 3- 
G  Aquahart  Plaza.  Glen  Bumie.  MD 
21061. 

Proposed  Respondent  Chang  Hvoin 
Cho  is  an  individual  trading  and  doing 
business  as  Hana  Video.  220  N.  Grain 
Highway,  Glen  Bumie.  MD  21061. 

Proposed  Respondent  Bong  Soo  Ha  is 
an  individual  trading  and  doing 
business  as  Video  Tovm,  2092  Veirs 
Mill  Road,  Rockville,  MD  20581. 

Proposed  Respondent  Yu  Kwan  Jeon 
is  an  individual  trading  and  doing 
business  as  Harford  Video,  8904  Harford 
Road,  Baltimore,  MD  21234. 

Proposed  Respondent  Dae  Yong  Kang 
is  an  individual  trading  and  doing  as 
Daenamoo  Video,  5722  York  Road, 
Baltimore,  MD  21212. 

Proposed  Respondent  Yong  Hoon 
Kang  is  an  individual  trading  and  doing 
•business  as  Lotte  Gifts  Store,  2201  N. 
Charles  Street,  Baltimore.  MD  21218. 

Proposed  Respondent  Mi  La  Kim  is  an 
individual  trading  and  doing  business 
as  Koryo  Video,  10820-G  Rhode  Island 
Avenue,  Beltsville,  MD  20705. 

Proposed  Respondent  Ki  Sik  Kim  is 
an  individual  trading  and  doing 
business  as  Video  Center,  29  W.  North 
Avenue,  Baltimore,  MD  21201. 

Proposed  Respondent  Suk  C  Kim  is 
an  individual  trading  and  doing 
business  as  Nalee  Video,  13-G  Aquahart 
Plaza,  Glen  Bumie,  MD  21061. 

Proposed  Respondent  Ju  Young  Lee  is 
an  individual  trading  and  doing 
business  ad  Young  Video,  11790 
Parklawn  Drive,  Rockville,  MD  20852. 

Proposed  Respondent  Kyeong  Hae  Lee 
is  an  individual  trading  and  doing 
business  as  Korean  Comer,  12207  Veirs 
Mill  Road,  Wheaton.'MD  20906. 
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Proposed  Respondeat  Chang  Jin  Park 
is  an  individual  trading  and  doing 
business  as  Samsung  Video.  3425  N. 
Chathom  Road  #108.  Ellicott  City,  MD 
21042. 

Proposed  Respondent  Mi  Hwa  Pail  is 
an  individual  trading  and  doing 
business  as  Sarangbang  Video.  2430 
York  Road.  Timomum.  MD  21093. 

Proposed  Respondent  Young  Min  Ro 
is  an  individual  trading  and  doing 
business  as  Hanyang  Video,  c/o  Lucky 
World  (Laurel),  14222  Cherry  Lane  Q.. 
Laurel.  MD  20707. 

Proposed  Respondent  Chae  Sul  Song 
is  an  individual  trading  and  doing 
business  as  Lucky  Gifts,  1690-D 
Annapolis  Road.  Odenton.  MD  21113. 

Proposed  Respondent  Tae  Eung  Yu  is 
an  individual  trading  and  doing 
business  as  Hyundai  Video.  10539 
Greenbelt  Road.  Seabrook,  MD  20706. 

Proposed  Respondent  Seung  Man  Yun 
is  an  individual  trading  and  doing 
business  as  Gaymi  Video.  BOl  S.  Grain 
Highway,  Glen  Bumie.  MD  21061. 

2.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  Respondent  waive: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement:  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  be(x>me 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  recx)rd  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
Respondents,  in  which  event  it  will  take 
such  actioD  as  it  may  r^onsider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
Respondents  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  or  that  the  facts  as  alleged  in 
the  draft  complaint,  other  than 
iuri.sdictional  iacia,  are  true. 


6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may.  without  further  notice  to  the 
proposed  Respondents.  (1)  Issue  its 
complaint  correspondent  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  Order  to  cease  and  desist  in 
dLsposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered. 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  a>4reed-to  Order  to  proposed 
Respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  Respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
Respondents  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  Proposed 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  eaiJi 
violation  of  the  Order  after  it  becomes 
Hnal. 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  deHnitions  shall 

apply: 

(A)  "Respondent  Korean  Video 

Asso<;iation"  means  the  Korean  Video 
Stores  Association  of  Maryland,  its 
predecessors,  subsidiaries,  divisions, 
members,  committees,  and  groups  and 
affiliates  controlled  by  the  Korean  Video 
Stores  Association  of  Maryland,  their 
directors,  officers,  employees,  agents, 
and  representatives,  and  their 
successors  and  assigns. 

(B)  "Individual  Respondents"  means 
Chang  Hyun  Cho.  individually  and 
trading  and  doing  business  as  Hana 
Video;  Bong  Soo  Ha,  individually  and 
trading  and  doing  business  as  Video 
Town:  Yoo  Kwan  Jun,  individually  and 
trading  and  doing  business  as  Harford 
Video;  Dae  Yung  Kang.  individually  and 


trading  and  doing  business  as 
Daenamoo  Video:  Yong  Hoon  Kang. 
individually  and  trading  and  doing 
business  as  Lotte  Gifts  Store:  Mi  La  Kim. 
individually  and  trading  and  doing 
business  as  Koryo  Video,  Ki  Sik  Kim. 
individually  and  trading  and  doing 
business  as  Video  Center;  Suk  C.  Kim. 
individually  and  trading  and  doing 
business  as  Nalee  Video:  Ju  Young  Lee. 
individually  and  trading  and  doing 
business  as  Young  Video:  Kyeong  Hae 
Lee.  individually  and  trading  and  doing 
business  as  Korean  Comer:  Chang  Jin 
Park,  individually  and  trading  and 
doing  business  as  Samsung  Video:  Mi 
Hwa  Park,  individually  and  trading  and 
doing  business  as  Sarangbang  Video: 
Young  Min  Ro,  individually  and  trading 
and  doing  business  as  Hanyang  Video: 
Chae  Sul  Song,  individually  and  trading 
and  doing  business  as  Lucky  Gifts;  Tae 
Eung  Yu.  individually  and  trading  and 
doing  business  as  Hyundai  Video: 
Seung  Man  Yun,  individually  and 
trading  and  doing  business  as  Caynii 
Video;  and  their  respective  successors 
and  assigns. 

(C)  "Riespondents"  means  the 
Respondent  Korean  Video  Association 
and  the  Individual  Respondents. 

(D)  "Commission"  means  the  Federal 
Trade  Commission. 

(E)  "Video  tapes"  means  pre-recorded 
video  cassette  tapes. 

(F)  "Retail  video  tape  rental  business" 
means  the  business  of  renting  pre- 
recorded video  cassette  tapes  for  a  fee  to 
retail  customers. 

// 

It  is  further  ordered  that  Respondents, 
directly  or  indirectly,  or  through  any 
corporation,  association,  or  other 
device,  in  connection  with  the  retail, 
video  tape  rental  business,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  as  amended,  forthwith 
cease  and  desist  from: 

(A)  Entering  into,  attempting  to  enter 
into,  organizing,  continuing,  adhering 
to.  or  maintaining  any  combination, 
conspiracy,  contract,  agreement, 
understanding,  plan,  or  program  with 
any  person  in  the  retail  video  tape  rental 
business  to  construct,  fix.  stabilize, 
raise,  maintain,  or  otherwise  interfere  or 
tamper  with  the  prices  charged  or  other 
terms  or  conditions  for  retail  video  tape 
rentals; 

(B)  Recommending  or  encouraging 
any  person  in  the  retail  video  tape  rental 
business  to  charge  certain  prices  or  .set 
other  terms  or  cooditicMis  for  retail  video 
tape  rentals; 

(C)  For  a  period  of  thiee  (3)  years  after 
the  date  this  Order  becomes  final, 
continuing  any  formal  or  informal 


meeting  of  the  Respondent  Korean 
Video  Association  or  of  any  Individual 
Respondents,  after: 

1.  Any  person  makes  a  statement, 
addressed  to  or  audible  to  the  body  of 
the  meeting,  concerning  the  prices  of 
retail  video  tape  rentals  and 
Respondents  fail  to  declare  such 
statement  to  be  out  of  order; 

2.  Any  person  makes  two  such 
statements  concerning  the  prices  of 
retail  video  tape  rentals  and 
Respondents  fail  to  eject  him  or  her 
from  the  meeting;  or 

3.  Two  people  make  such  statements 
concerning  the  prices  of  retail  video 
tape  rentals. 

Provided,  however,  that  without 
regard  to  the  obligations  of  Respondent 
Korean  Video  Association  under 
Paragraph  II.  (C),  if  a  person  making  a 
prohibited  statement  is  not  ejected,  and 
such  meeting  continues,  then  the 
Individual  Respondents  shall  instead 
leave  such  meeting  and  within  thirty 
(30)  days  after  such  meeting  shall  report 
to  the  Commission  the  circumstances  of 
such  meeting,  a  description  of  the 
prohibited  statements  and  Respondents' 
actions  in  response  thereto. 

/// 

It  is  further  ordered  that  Respondent 
Korean  Video  Association,  directly  or 
indirectly,  or  through  any  corporation, 
association,  or  other  device,  in 
connection  with  the  retail  video  tape 
rental  business,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  as 
amended,  forthwith  cease  and  desist 
from: 

(A)  Prohibiting,  regulating,  or 
advising  against  any  form  of  price 
competition  between  or  among  persons 
in  the  retail  video  tape  rental  business; 
and 

(B)  Inviting,  coordinating  or  providing 
a  forum  for  any  discussion  or  agreement 
between  or  among  persons  in  the  retail 
video  tape  rental  business  concerning 
prices  charged  for  retail  video  tape 
rentals. 

IV 

It  is  further  ordered  that: 

(A)  Each  Individual  Respondent  shall, 
within  thirty  (30)  days  after  the  date  this 
Order  becomes  final,  prepare  and  for  a 
period  of  sixty  (60)  days,  clearly  display 
a  corrective  poster  at  each  Individual 
Respondent's  place  of  business.  Each 
poster  shall  be  in  both  English  and 
Korean,  shall  be  no  less  than  two  feet  by 
two  feet  in  size,  and  shall  have  the  text 
of  Appendices  A  and  B,  attached  to  this 
Order  enlarged  and  conspicuously 
displayed  thereon;  and 


(B)  Respondent  Korean  Video 
Association  shall,  within  thirty  (30) 
days  after  the  date  this  Order  becomes 
final,  publish  Appendix  B  to  this  Order 
in  the  Metropolitan  Washington,  DC 
editions  of  the  Periodicals  Korea  Times, 
Joong  Ang  llbo,  and  Chosun  llbo. 

V 

It  is  further  ordered  that: 

(A)  Respondent  Korean  Video 
Association  and  the  Individual 
Respondents  shall,  within  ninety  (90) 
days  after  the  date  this  Order  becomes 
final,  file  with  the  Secretary  of  the 
Federal  Trade  Commission  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  Respondents 
have  complied  and  are  complying  with 
this  Order.  Among  such  other 
information  as  may  be  required,  the 
Individual  Respondents'  compliance 
reports  shall  contain  a  picture  of  the 
corrective  poster  as  displayed  and  the 
dates  such  poster  was  displayed; 

(B)  Respondent  Korean  Video 
Association  shall,  annually  for  three  (3) 
years  on  the  anniversary  of  the  date  this 
Order  becomes  final,  file  with  the 
Secretary  of  the  Federal  Trade 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  Respondents  have 
complied  and  are  complying  with  this 
Order;  and 

(C)  Respondent  Korean  Video 
Association  and  the  Individual 
Respondents  shall,  for  a  period  of  three 
(3)  years  after  the  date  this  Order 
becomes  final,  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  any 
Respondent,  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergency  of  a  successor  organization, 
or  the  creation  or  dissolution  of 
subsidiaries,  or  any  change  in  such 
Respondent  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 

VI 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order, 
Respondents  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

(A)  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  a 
Respondent  relating  to  any  matters 
contained  in  this  Order;  and 

(B)  Upon  five  days'  notice  to  a 
Respondent  and  without  restraint  or 
interference  from  it,  to  interview 


officers,  directors,  or  employees  of  such 
Respondent. 

VII 

It  is  further  ordered  that  this  order 
shall  terminate  twenty  (20)  years  from 
the  date  of  issuance. 

Appendix  A 

Annoucement 

The  Korean  Video  Stores  Association  of 
Maryland  (the  "Korean  Video  Association") 
and  its  individual  members  (Chang  Hyun 
Cho,  Bong  Soo  Ha,  Yoo  Kwan  lun,  Dae  Young 
Kang,  Young  Hoon  Kang,  Mi  La  Kim,  Ki  Sik 
Kim.  Suk  C.  Kim,  Ju  Young  Lee.  Kyenong 
Hae  Lee,  Chang  Jin  Park.  Mi  Hwa  Park, 
Young  Min  Ro,  Chae  Sul  Song.  Tae  Eung  Yu. 
and  Seung  Man  Yun)  have  entered  into  a 
consent  agreement  with  the  Federal  Trade 
Commission  ("Commission")  to  settle  the 
Commission's  charges  that  the  Korean  Video 
Association  and  its  individual  members 
named  above  violated  section  5  of  the 
Federal  Trade  Commission  Act  when  they 
jointly  decided  to  increase  prices  for  retail 
video  tape  rentals  in  1993.  The  U.S.antitrust 
laws,  including  the  Sherman  Act  and  the 
Federal  Trade  Commission  Act.  prohibit 
competitors  in  the  same  line  of  business  from 
jointly  setting  prices  they  charge  to  their 
customers. 

Pursuant  to  this  consent  agreement,  the 
Commission  has  issued  an  Order  that 
prohibits  the  Korean  Video  Association  and 
its  individual  members  from  jointly  deciding 
prices  that  they  charge  to  their  customers  in 
the  retail  video  tape  rental  business.  The 
Order  also  prohibits  the  Korean  Video 
Association  and  its  individual  members  from 
taking  any  other  actions  that  may  harm  price 
competition. 

The  Korean  Video  Association  and  its 
individual  members  also  understand  and 
agree  to  honor  that  each  person  in  the  retail 
video  tape  rental  business  m.ust  unilaterally 
and  independently  determine  its  own  prices. 

Korean  Video  Stores  Association  of 
Maryland 

Chang  H\'un  Cho,  Hana  Video 

Dae  Yong  Kang.  Daenamoo  Video 

Ki  Sik  Kim,  Video  Center 

Kyeong  Hae  Lee,  Korean  Comer 

Young  Min  Ro,  Hanyang  Video 

Seung  Man  Yun.  Gaymi  Video 

Bong  Soo  Ha,  Video  Town 

Yong  Hoon  Kang,  Lotte  Gifts  Store 

Suk  C.  Kim,  Nalee  Video  ""• 

Chang  Jin  Park.  Samsung  Video 

Chae  Sul  Song,  Lucky  Gifts' 

Yoo  Kwan  Jun,  Harford  Video 

Mi  La  Kim,  Koryo  Video 

Ju  Young  Lee,  Young  Video 

.Mi  Hwa  Park,  Sarangttang  Video 

Tae  Eung  Yu.  Hvundai  Video 

Appendix  B 

(Appendix  B  is  the  Korean  version  of 
Appendix  A  and  is  available  from  the 
Commission's  Public  Reference  Branch.  H- 
30,  6th  and  !'a.  Ave..  N\V.  Washington,  DC 
20580). 
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Aoalysifi  of  Proposed  Consent  Order  to 

Aid  Public  Comment 

The  Federal  Trade  Commission  ("the 
Commission")  has  accepted  an 
agreement  to  a  proposed  consent  order 
from  the  Korean  Video  Stores 
Association  of  Maryland.  Chang  Hyun 
Cho.  Bong  Soo  Ha.  Yoo  Kwan  Jun.  Dae 
Yong  Kang.  Yong  Hoon  Kang.  Mi  La 
Kim.  Ki  Sik  Kim.  Suk  C.  Kim.  iu  Young 
Lee.  Kyeong  Hae  Lee.  Chuig  Jin  Park. 
Mi  Hwa  Park.  Young  Min  Ro.  Chae  Sul 
Song.  Tae  Eung  Yu.  and  Seung  Man  Yun 
("Respondents  ■). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  dajn  for  reception  of  comments  by 
interasted  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
Hnal  the  agreement's  proposed  order. 
The  Commission's  investigation  of 
this  matter  concerns  the  Respondents' 
joint  retail  video  tape  rental  pricing 
activity  in  1993.  The  Commission 
alleges  in  its  profKMed  complaint  that: 
the  Respondents  agreed  to  increase  the 
retail  price  of  Korean  language  video 
tape  rentals  in  the  Metropolitan 
Washington.  D.C  area;  and.  in 
furtherance  of  the  joint  price  increase 
agreement,  the  Respondents  announced 
the  price  increase  to  the  general  public 
by  displaying  at  each  Respondent's 
place  of  business  a  poster  setting  forth 
the  joint  price  increase  agreement  and 
signed  in  the  name  of  the  Korean  Video 
Stores  Association  of  Maryland  ("Video 
Association").  The  Commission  alleges 
that  the  Respondents'  acts  and  practices 
constitute  unfair  methods  of 
competition  in  violation  of  Section  5  of 
the  Federal  Trade  Commission  Act. 

The  order,  accepted  for  public 
comment,  prohibits  the  Respondents 
from  directly  or  indirectly  entering  into 
a  price  fixing  agreement  in  the  retail 
video  tape  rental  business.  The  order 
also  prohibits  the  Resp)ondents  from 
taking  any  other  actions  that  may  harm 
price  competition  in  the  retail  video 
tape  rental  business.  In  addition,  the 
order  requires  the  individual 
Respondents  to  either  discontinue  or 
leave  a  meeting  of  the  Respondents  if  a 
person  or  persons  make  impermissible 
statements  concerning  retail  video  tape 
rental  fees. 

The  order  would  also  prohibit  the 
Video  Association  from  interfering  with 
its  individual  members'  pricing 
decisions  and  &om  acting  as  a  forum  for 
discussion  or  agreement  on  retail  video 
tape  rental  fees.  The  order  further 


requires  the  Respondents  to  display  a 
corrective  poster  at  each  Respondent's 
place  of  business,  and  requires  the 
Video  Association  to  pubh.sh  the  Korean 
text  (translated  to  Korean  by 
Commission  staff  from  the  English 
version  approved  by  the  Commission)  of 
the  corrective  poster  in  three  major  local 
Korean  language  daily  newspapers. 

Under  the  order,  the  Raspondents  are 
required  to  Hie  written  compliance 
reports  with  the  Commission.  The  order 
terminates.automatically  twenty  years 
from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terras. 
Donald  S.  Clark. 
Secretary. 
jFR  Doc.  95-8861  Filed  4-10-«5;  8:45  am) 

BILUNC  coot  STtS-OI-ai 


[DiaC-3562J 

Louis  Bass,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Wisconsin  corporation,  doing  business 
as  Crestwood  Company,  from  making 
false  or  unsubstantiated  performance 
claims  about  any  communication  aid  it 
offers  in  the  future,  and  from  making 
representations  concerning  the  efficacy 
of  the  communication  devices  in 
enabling  individuals  with  disabilities  to 
communicate  through  facilitated 
communication,  unless  the  respondent 
possesses  competent  and  reliable 
scientific  evidence  to  substantiate  the 
representation. 

DATES:  Complaint  and  Order  issued 
March  13.  1995.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Kerry  O'Brien.  San 
Francisco  Regional  Office,  Federal 
Trade  Commission.  901  Market  St.. 
Suite  570,  San  Francisco.  CA.  94103. 
(415) 744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  January  4. 1995.  there  was 
published  in  the  Federal  Register,  60  FR 
467.  a  proposed  consent  agreement  with 


analysis  In  the  Matter  of  Louis  Bass. 
Inc.  for  the  purpose  of  soUdting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  fmdings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719.  as  amended; 

15U.S.C.  45.  52) 

Donald  S.  Qark. 

Secretary. 

IFR  Doc.  95-8862  Filed  4-1D-95;  8:45  am] 

MXMO  ccoc  fra»-oum 


[DW.C-3564) 

Wright  Medical  Technology,  Inc.,  et  al.; 
ProhitMted  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Tennessee-based  research  and 
development  corporation  to  transfer  to 
the  Mayo  Foimdation.  the  licensor  of 
the  implant  technology  to  Orthomet. 
Inc..  a  complete  copy  of  all  assets 
relating  to  Orthomet's  business  of 
researching  and  developing  orthopaedic 
implants  for  use  in  human  hands,  and 
also  requires  Wright  Medical 
Technology  to  obtain  Commission 
approval  before  acquiring  any  interest  in 
any  firm  that  has  received,  or  has 
applied  for.  Food  and  Drug 
Administration  approval  to  market 
orthopaedic  hand  implants  in  the 
United  States. 

DATES:  Complaint  and  Order  issued 
March  23.  1995. ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Dagen.  FTC/S-2627. 
Washington.  DC.  20580.  (202)  326-2628. 
SUPPt^MENTARY  INFORMATION:  On 
Wednesday.  January  4.  1995.  there  was 
published  in  the  Federal  Register.  60  FR 
460.  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  Wright  Medical 
Technology.  Inc.,  et  al,  for  the  purpose 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commisskm's  Public 
Kefertmce  Branch.  H-130.  6tb  Street  S  Pennsvtvania 
Avenue.  NW..  Washington.  DC  20.SS0. 


■  Copies  of  the  Complaint  and  the  Decision  and 
Ord«T  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue,  mv..  Washington.  DC.  20S«0. 
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of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  ordar. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interpret 

or  apply  sec.  5.  38  Stat.  719.  as  amended;  sec. 

7.  38  Stat.  731.  as  amended;  15  U.S.C  45. 18) 

Donald  S.  Clark, 

Secretary. 

(PR  Doc.  95-6863  Filed  4-10-95;  8:45  am) 

BiLUNO  cooe  mo-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Meeting  of  the  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect 

AGENCY:  Administration  for  Children 
and  Families,  DHHS. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect  will  hold  a 
meeting  in  the  Stonehenge  Room  in  the 
Humphrey  Building.  Department  of 
Health  and  Human  Services,  200 
Independence  Avenue,  SW., 
Washington,  DC,  20201,  from  9  a.m.. 
Tuesday,  April  25,  through  4  p.m.. 
Thursday.  April  27.  1995. 

During  this  meeting,  the  Advisory 
Board  will  hold  a  press  conference  and 
release  its  report:  A  Nation's  Shame: 
Fatal  Child  Abuse  and  Neglect  in  the 
U.S.,  on  Wednesday.  April  26.  in  the 
Small  Auditorium  of  the  Humphrey 
Building.  This  meeting  is  open  to  the 
public.  If  a  sign  language  interpreter  is 
needed,  you  may  contact  Michael 
Kharfen  at  (202)  401-9215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  H.  Lohr,  Program  Analyst,  U.S. 
Advisory  Board  on  Child  Abuse,  and 
Neglect,  Room  303-D,  Humphrey 
Building,  Washington.  DC  20201.  (202) 
690-6053. 

SUPPLEMCNTARY  INFORMATION:  During 
this  meeting,  the  Advisory  Board  will 
release  the  Board's  Report:  A  Nation's 
Shame:  Fatal  Child  Abuse  and  Neglect 
in  the  U.S.,  on  Wednesday.  April  26; 
discuss  a  proposed  Board  report  on 
cultural  diversity;  the  reauthorization  of 
the  Child  Abuse  Prevention  and 


Treatment  Act;  and  biture  Board 
endeavors. 

Dated;  April  13.  1995. 
Preston  Brace. 

Executive  Director,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect. 

[FR  Doc  95-8890  Filed  4-10-95;  8:45  ami 
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Agency  for  Health  Care  Policy  and 
Research 

Healtti  Care  Policy  and  Research 
Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2).  announcement  is 
made  of  the  following  special  emphasis 
panel  meeting  scheduled  for  the  month 
of  May  1995: 

Name:  Health  Care  Policy  and  Research. 
Special  Emphasis  Panel. 

Date  and  Time:  May  24. 1995, 10:00  a.m 

Place:  Executive  Office  Center.  2101  East 
Jefferson  Street.  Suite  502  Conference  Room. 
Rockville.  Maryland  20852.  This  meeting 
will  l>e  closed  to  the  public 

Purpose:  The  Panel's  charge  is  to  provide 
advice  and  recommendations  to  the  Secretarv- 
and  to  the  Administrator.  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  Phase  11 
contract  proposals  submitted  in  response  to 
a  specific  Request  for  Proposals  (PHS  94-2) 
The  purpose  of  the  Phase  I  contract,  entitled 
Children's  Severity  of  Illness  Index,  was  to 
develop  preliminary  identification  items 
within  each  proposed  scale.  The  contractors 
were  to  define  the  methodology  and  actions 
to  achieve  critical  steps  in  the  development 
of  the  model  for  measures  of  severity  for 
children  in  critical  care;  identify  a 
multidisciplinary  team  of  exjierts  in  severit\ 
measurement,  childhood  growth  and 
development,  pediatrics  and  computer 
technology  to  staff  the  projects.  The  purpose 
of  the  Phase  II  contract  is  to  utilize  the  best 
available  methodologies  to  refine  and  test  the 
index.  The  offerors  are  to  describe  kej-  st^ps 
in  the  pr6cess  and  factors  which  will  be 
utilized  to  determine  satisfactory'  completion 
of  each  step  or  the  need  for  revision  and 
identify-  appropriate  clinical  facilities  as  test 
sites. 

Agenda:  This  meeting  of  the  Panel  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  Phase  11  contract  proposals 
submitted  in  response  to  a  sjsecific  Request 
for  Proposals.  The  Administrator,  AHCPR. 
has  made  a  formal  determination  that  this 
meeting  will  not  be  oi>en  to  the  public.  This 
is  necessary'  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Panel  and  Department  operations, iind 
safeguard  confidential  propri«tary 
information  and  personal  infomiation 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(dl  of  the  Federal  Advisor\'  Committee  Act. 


5  U.S.C  Appendix  2,  Department 
regulations.  45  CFR  section  11.5(a)(6).  and 
procurement  regulations.  48  CFR  section 
313.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Frantz 
Wilson,  Center  for  General  Health  Services 
Extramural  Research.  Division  of  Primary 
Care.  Agency  for  Health  Care  Policy  and 
Research,  Executive  Office  Center.  2101  E. 
Jefferson  Street.  Suite  502.  Rockville, 
Mar\'land  20852.  (301)  594-1357  extension 
140. 

Dated:  April  4, 1995. 
Clifton  R.  Gaus, 

Administrator. 

[FR  Doc.  95-8898  Filed  4-10-95;  8:45  am) 
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Agency  for  Health  Care  Policy  and 
Research 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2).  announcement  is 
made  of  the  following  special  emphasis 
panel  meeting  scheduled  for  the  month 
of  May  1995: 

Name:  Health  Care  Policy  and  Research. 
Special  Emphasis  Panel. 

Date  and  Time:  May  23.  1995.  9:00  a.m. 

P/ace:  Executive  Office  Center.  2101  East 
lefferson  Street.  6th  Floor  Conference  Room 
1.  Rockville,  Maryland  20852.  This  meeting 
will  be  closed  to  the  public. 

Purpose;  The  Panel's  charge  is  to  provide 
advice  and  recommendations  to  the  Secretary' 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR).  regarding 
the  scientific  and  technical  merit  of  Phase  11 
contract  proposals  submitted  in  response  to 
a  specific  Request  for  Proposals  (PHS  94-2). 
The  purjjose  of  the  Phase  I  contrati.  entitled 
Consumer  Choices  and  Health  Care  Refomi. 
was  to  determine  factors  important  to 
consumers  who  make  decisions  about 
choosing  health  care  plans,  providers,  and 
practitioners.  The  contractors  were  to 
develop  a  prototype  decision  support  system, 
workbook,  interactive  video,  or  other  tools 
for  consumers  to  use  when  making  these 
choices.  The  purpose  of  the  Phase  H  contract 
is  to  develop  an  operational  system  with  the 
capacity  to  be  adapted  to  new  categories  of 
choices  related  to  a  reformed  system  of 
health  care. 

Agenda:  This  meeting  of  the  Panel  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  Phase  11  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals.  The  Administrator.  AHCPR. 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Panel  and  Department  operations,  and 
safeguard  confidential  proprietary 
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information  and  p>«rsonal  information 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  Appendix  2,  Department 
regulations.  45  CFR  section  11.5(a)(6).  and 
procurement  regulations,  48  CFR  section 
315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  f^rantz 
WiUon.  Center  for  General  Health  Services 
Extramural  Research,  Division  of  Primary 
Care,  Agency  for  Health  Care  Policy  and 
Research,  Executive  Office  Center,  2101  E. 
lefferson  Street.  Suite  502,  Rockville. 
Maryland  20852.  (301)  594-1357  extension 

14a 

Dated:  April  4. 1995. 
Oifton  R.  Gaus. 

Administrator 

|FR  Doc.  95-8899  Filed  4-10-95;  8:45  am) 
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Food  and  Drug  Administration 

Public  Healtti  Service;  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HE  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 
1970,  and  56  FR  29484,  June  27, 1991. 
as  amended  most  recently  in  pertinent 
part  59  FR  52552.  October  18.  1994)  is 
amended  to  refleci  an  organizational 
change  in  the  Food  and  Drug 
Administration  (FDA). 

FDA  has  increasing  demands  for 
integration  and  coordination  among 
Agency  information  systems  both  in 
pursuit  of  new  initiatives  and  in  the 
continued  execution  of  existing 
responsibilities.  The  Commissioner  of 
Food  and  Drugs  has  determined  that 
this  integration  and  coordination  can 
best  be  accomplished  by  establishing  a 
Strategic  Systems  Staff,  an 
Administrative  Systems  Automation 
Staff,  and  a  Division  of  Flans,  Methods, 
and  Resources  within  the  Office  of 
Information  Resources  Management 
^OIRM).  In  addition,  the  Division  of 
Information  Management,  and  the 
Parklawn  Computer  Center  will  be 
transferred  from  the  Office  of 
Management  to  OIRM  under  the  Office 
of  Management  and  Systems. 

Under  Chapter  HF.  Section  HF-B. 
Organization 

1.  Under  the  Office  of  Management 
and  Systems  (HFA7),  Office  of 
Information  Resources  Management 
(HFA8),  insert  the  following  new 
subparagraphs.  Strategic  Systems  Staff 


(HFA8A),  Administrative  Systems 
Automation  Staff  (HFA8B).  Division  of 
Flans,  Methods,  and  Resources 
(HFA8C),  Division  of  Information 
Management  (HFA8D),  and  Parklawn 
(Computer  Center  (HFA8E)  reading  as 
follows: 

Strategic  Systems  Staff  (HFA8A). 
Provides  overall  coordination  of 
strategic  systems  initiatives  to  ensure 
that  Agency  strategic  goals  and 
priorities  are  met  while  being 
responsive  to  users.  Coordinates 
strategic  systems  project  development, 
prioritization,  and  funding  estimates 
and  provides  oversight  accountability  to 
assure  sound  project  management 
practices  for  strategic  systems 
initiatives.  Represents  Agency  in 
discussions  with  PHS,  HHS  other 
governmental  components,  and  external 
groups  regarding  strategic  systems 
initiatives. 

Coordinates  the  development  of 
tactical  implementation  plans  for 
strategic  systems  initiatives,  including 
objectives,  deliverables,  funding,  and 
timeframes.  Monitors  performance 
related  to  project  plans  and  surfaces 
critical  issues  needing  to  be  addressed. 

Provides  expert  technical  guidance  to 
senior  Agency  officials  on  strategic 
systems  development  to  improve 
operating  efficiencies  and  capabilities. 

Provides  Agency  leadership  in  the 
development  and  implementation  of  an 
overall  information  systems 
architecture,  including  technical 
information  standards. 

Provides  technical  oversight  for  major 
contracts  which  support  the  planning 
for,  development  of,  and 
implementation  of  strategic  systems 
initiatives  (which  provide  support  for, 
or  are  critical  to,  multiple  Agency 
components).  Evaluates  and  documents 
contractor  performance,  including  costs, 
technical  specifications,  and  schedules. 

Administrative  Systems  Automation 
Staff  (HF ABB).  Develops  strategic  goals 
and  objectives  for  the  automation  of 
FDA  administrative  processes  in 
conjunction  with  overall  Agency 
strategic  plans  and  represents  the 
Agency  in  discussions  with  PHS,  HHS, 
other  governmental  components,  and 
external  groups  regarding  administrative 
management  systems  automation 
initiatives. 

Manages  the  design,  development, 
implementation,  and  operation  of  the 
Agency's  automated  adininistrative 
management  system,  including  the 
modification  of  business  practices  to 
maximize  the  efficiency  and 
effectiveness  of  administrative 
processes. 

Coordinates  administrative  systems 
automation  initiatives  to  ensure  that 


Agency  management  goals  and  priorities 
are  consistent  with  statutory  and 
regulatory  requirements.  Federal  and 
HHS  standards  and  policies,  and 
internal  operating  needs. 

Monitors  performance  related  to 
project  plans,  contractor  deliverables, 
and  process  improvements  associated 
with  automation  of  administrative 
management  operations. 

Provides  support  to  FDA's 
administrative  organizations  for  the 
enhancement  modification,  and 
maintenance  of  FDA's  Integrated 
Administrative  Management  Systems. 

Division  of  Plans,  Methods,  and 
Resources  (HFA8C).  Coordinates  the 
development  and  integration  of  IRM 
planning  processes.  This  includes 
development  of  the  FDA  Information 
Systems  Strategic  Plan  in  conjunction 
with  the  overall  Agency  Strategic  Plan 
and  the  FDA  5-year  Long  Range  IRM 
Strategic  Plan  developed  to  meet  0MB 
requirements.  Represents  the  Agency  in 
discussions  with  PHS,  HHS,  other 
governmental  components,  and  external 
groups  regarding  IRM  planning  issues. 
Provides  support  to  other  OIRM 
components  in  the  development  of 
tactical  ADP  plans.  Serves  as  a  central 
point  for  coordinating,  consolidating, 
and  developing  IRM  policy. 

Develops  and  directs  Agency 
management  programs  relating  to 
reports,  directives,  correspondence, 
records,  and  forms.  Conducts  records 
and  paperwork  management  studies  for 
the  Agency  on  either  a  periodic,  self- 
initiated  basis,  or  in  response  to 
requests  for  assistance. 

Consolidates  annual  resource  requests 
for  all  OIRM  components,  prepares 
annual  budget  requests,  and  administers 
OIRM's  approved  budgets  from  different 
funding  sources.  Provides 
administrative  support  services  required 
by  all  OIRM  components. 

Serves  as  a  focal  point  for  certain 
Agencywide  IRM  activities  such  as 
support  of  FDA's  IRM  (Council, 
coordination  of  FDA  responses  to  IRM 
audit  activities,  and  other  external  IRM 
initiatives.  Carries  out  high-priority  IRM 
projects  and  monitors  major  IRM 
projects  managed  by  other  FDA 
elements. 

Division  of  Information  Management 
(HFA8D).  Supervises  specific 
information  resources  management 
functions,  including  ADP  security  and 
the  telecommunications  program  for 
FDA.  Represents  FDA  on  all  Federal 
IRM  issues  (FIRMR)  with  HHS  and  other 
governmental  and  external 
organizations. 

Provides  FDA  telecommunications 
services  and  initiates  or  reviews  all 


requisitions  involving 
telecommunications. 

Manages  and  monitors  FDA's  ADP 
Procurement  Requests,  contract 
propo.^.als,  and  interagency  agreements 
to  assure  that  FIRMR  requirements  are 
adhered  to. 

Provides  operational  support  to  the 
Office  of  the  Commissioner  and  Deputy 
Commissioners  by  providing 
consultation,  technical  advice, 
programming,  systems  analysis  and 
assistance  in  the  selection  and  use  of 
equipment  and  services  to  process 
information 

Dorects  the  FDA  ADP  Security 
Program. 

Parklawn  Computer  Center  (HFA8EI. 
Operates  and  manages  the  central 
computer  facility  in  the  Parklawn 
complex  performing  fee-for-service  ADP 
hinctions  for  FDA  and  other  PHS/HHS 
components. 

Develops  operational  policy  and 
procedures  and  provides  technical 
support  for  scientific  and  administrative 
information  systems  operated  within 
PCC. 

Participates  in  the  development  of 
short-and  long-range  computer  center 
plans  to  make  the  best  possible  use  of 
resources  and  to  consider  new  ADP 
systems  methodologies. 

Reviews  and  makes  recommendations 
on  hardware,  software,  and  service 
procurements  when  requested  by 
serviced  agencies  to  assure 
compatibility  with  PCC  equipment  and 
conformance  with  established  PCC 
policies  and  procedures. 

Designs,  develops,  and  operates  the 
Departmental  Information  Management 
Exchange  System  (DIMES),  the 
Departmental  nationwide  data 
communications  network. 

Develops  and  operates  a  Center 
Performance  Management  Program  to 
evaluate  hardware  utilization  and  to 
measure  workload  processed  to  assure 
optimum  operatiotL 

2.  Delete  sub|>aragrapbs  (h-5) 
Parklawn  Computer  Colter  (HFA79)  and 
(h-8)  Division  of  Information 
Management  (HFA73),  in  their  entirety. 

Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  ail  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  March  23. 1995. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 
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National  Institutes  of  H«aith 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  (Council.  National  Institute  of 
(General  Medical  Sciences.  National 
Institutes  of  Health,  on  May  18-19. 
1995,  Building  31,  Conference  Room  10. 
Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  from  10:30  a.m.  to  6  p.m.  on  May 
18,  and  from  8:30  a.m.  to  10:30  a.m.  on 
May  19,  for  the  discussion  of  program 
policies  and  issues,  opening  remarks, 
report  of  the  Acting  Director,  NIGMS, 
and  other  business  of  Council. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c){4)  and  552b{c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  wiJl  be  closed  to 
the  public  on  May  18  frt)m  8:30  a.m.  to 
10:15  a.m..  and  on  May  19,  from  10:30 
a.m.  until  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  discussions  of 
these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of ^rsonal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
Cieneral  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building. 
Room  3AS-43H.  Bethesda,  Maryland 
20892,  telephone:  301-496-7301,  FAX 
301-402-0224,  will  provide  a  summary- 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other  , 
reasonable  accommodations,  should 
contact  Mrs.  Dieffenbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shafer, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health,  Natcher 
Building.  Room  2AN-32C.  Bethesda, 
Maryland  20892.  telephone:  301-594- 
4499  will  provide  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research:  93.863.  Cellular  and  Molecular 
Basis  ot  Disease  Research;  93.880.  Minority 
Access  Research  Careers  IMARCl;  and 
93.375.  Minority  Biomedical  Research 
Support  IMBRS]:  Special  Programs,  93.960. 


Dated:  April  3,  19S5. 
Susan  K.  FtMm^i, 

Committee  Management  Officer.  NTH. 
[FR  Doc.  95-8802  Filed  4-10-95:  8:45  am] 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Pu  rpose/Agenda 

To  review  individual  grant 
applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  April  24.  1995. 

Time:  2  p.m. 

Place:  NIH,  Westwood  Building.  Room 
235,  Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman. 
Scientific  Review  Admin.,  5333  Westhard 
Ave..  Room  235.  Bethesda.  MD  20892.  (301) 
594-7078. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dofe;  April  24.  1995. 

Time;  1  p.m. 

Place:  Holiday  Inn.  National  Airport.  VA. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Admin..  5333  Wes'bard 
Ave..  Room  2A15B,  Bethesda.  MD  20892. 
(301)594-7374. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  25.  1995. 

Time:  1  p.m. 

Place:  NIH.  Westwood  Building.  Room 
236A.  Telephone  Conference. 

Contact  Person:  Dr.  William  Branche, 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  236A,  Bethesda,  MD  20892,  (301) 
594-7297. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  26.  1995. 

Time:  3  p.m. 

Place:  NIH.  Westwood  Building.  Room 
225A.  Telephone  Conference. 

Contact  Person:  Dr.  Sherry  Dupere. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  225A.  Bethesda,  MD 
20892,(301)594-7097. 

Name  o/ SEP;  Clinical  Sciences. 

Dote;  April  27.  1995. 

Time:  2  p.m. 

Place:  NIH,  Westwood  Building.  Room 
221,  Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  221.  Bethesda.  MD  20892.  (301) 
594-7324. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  andVor  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
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patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  property  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892.  93.693.  National  Institutes  of  Henlth, 
HH.S) 

Dated:  April  3. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  95-8803  Filed  4-10-95;  8:45  am) 

BILUNG  CODE  414<M>1-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  individual  grarit 
applications. 

Name  o/SfP- Biological  and  Physiological 
Sciences. 

Do/e.  April  26,  1995. 

Time:  3  p.m. 

Place:  NIH,  Westwood  Building,  Room 
225A,  Telephone  Conference. 

Contact  Person:  Dr.  Sherry  Dupere, 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  22SA.  Bethesda.  MD 
20892.  (301)  594-7097 

Name  of  SEP  Chemistry  and  Related 
Sciences. 

Date:  April  28,  1995. 

Time:  2  p.m. 

Place:  NIH,  Westwood  Building,  Room 
221,  Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  221.  Bethesda,  MD  20892.  (301) 
594-7324. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

iJote.  June  28-30, 1995. 

Time.  8  a.m. 

Place:  lefferson  Hotel,  Washington,  DC. 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  328,  Bethesda,  MD  20892,  (301) 
594-7170. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  )uly  6-7,  1995. 

Time:  8  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Nicholas  Mazarella, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  222B,  Bethesda.  MD  20892,  (301) 
594-7098 


PuqM>se/Agend  a 

To  review  Small  Business  Innovation 
Research  Program  grant  applications. 

Name  o/ SEP- Clinical  Sciences. 

Dote.  July  10-11.  1995. 

Time.  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Gertude  McFarland, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  352.  Bethesda,  MD  20892,  (301) 
594-7080. 

The  meetings  will  be  cfosed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  piersonal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  April  3.  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  \'IH. 
jFR  Doc.  95-6804  Filed  4-10-95:  8:45  am) 
BILLING  CODE  4140-01-M 


Public  Health  Service 

Offic«  of  the  Assistant  Secretary  for 
Health;  Statement  of  Organization, 
Functions  and  Delegations  of 
Authority 

Part  H.  Public  Health  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  (42  FR  61318. 
December  2,  1977).  as  amended  most 
recently  at  60  FR  8410.  February  14, 
1995  is  amended  to  reflect  functional 
changes  in  the  Office  of  Minority  Health 
(OMH).  to  more  accurately  reflect  its 
responsibilities  and  activities. 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Chapter  HA.  Office  of  the 
Assistant  Secretary  for  Health,  Section 
HA-20.  Functions,  following  the 
statement  of  the  Office  of  Minority 
Health  (HAM),  delete  the  titles  and 
statements  and  substitute  the  following: 

Division  of  Policy  and  Data  (HAM21 
The  Division:  (1)  Envelops  DHHS-wide 
strategic  plan  for  minority  health 
programs  and  activities;  (2)  develops 


and  coordinates  the  OMH  strategic  plan, 
(3)  coordinates  the  development  and 
implementation  of  PHS  plans  and 
special  initiatives;  (4)  analyzes  current 
and  prospective  Federal  activities  that 
affect  minority  health,  and  recommends 
program  initiatives  to  improve  the 
health  of  minorities;  (5)  reviews  the 
budget  requests  of  PHS  agencies  to 
ensure  requirements  are  adequate  and 
consistent  with  the  Secretary's  minority 
health  goals  and  strategic  plans;  (6) 
plans,  coordinates  and/or  conducts 
studies  and  evaluations  relating  to  the 
occurrence  of  diseases  and  health 
problems  in  minority  populations:  (7) 
plans  and  conducts  statistical  and  data 
analyses  on  disease  conditions  and 
issues  that  impact  minority  populations; 
(8)  coordinate  efforts  to  improve  the 
availability  and  quality  of  data  on  the 
health  status  of  minority  populations; 
and  (9)  coordinates  evaluations, 
legislative  activities,  and  reports  to  the 
Congress. 

Division  of  Information  and 
Education  (HAM3).  The  Division:  (1) 
Manages  minority  health  information, 
education  and  awareness  activities, 
including  operation  of  the  Office 
Minority  Health  Resource  Center  and 
the  electronic  Minority  Health  Network 
Bulletin  Board;  (2)  collaborates  with 
Federal  and  non-Federal  organizations 
to  develop  and  implement  mechanisms 
for  sharing  timely  information  with 
minority  communities,  as  well  as 
individuals  and  organizations 
conducting  research  and  programs  to 
improve  minority  health;  (3)  manages 
public  information  activities  and  media 
and  press  relations;  (4)  provides 
technical  assistance  to  Federal  and  State 
agencies  for  the  promotion, 
development,  and  conduct  of  minority 
health  education  and  promotion 
programs;  (5)  manages  exhibits  and 
develops  visual  and  other  graphic 
materials  for  OMH;  and  (6)  coordinates 
publication  clearance  of  OMH  reports 
and  informational  materials. 

Division  of  Program  Operations 
(HAM4).  In  managing  demonstration 
grant  programs  and  cooperative 
agreements,  the  Division  (1)  develops 
notices  announcing  the  availability  of 
funds;  (2)  develops  program  guidelines; 
(3)  develops,  coordinates  and  provides 
technical  assistance  to  grantees  and 
partners  in  coo|>erative  agreements;  (4) 
monitors  performance  of  grantees  and 
recipients  of  cooperative  agreements; 
and  (5)  coordinates  with  appropriate 
PHS  agencies/offices  and  other  Federal 
organizations  who  are  contributing 
partners  to  the  demonstration  grants  and 
cooperative  agreements. 

Division  of  Management  Operations 
IHAM5).  The  Division:  (1)  Plans  and 


directs  financial  management  activities, 
including  budget  formulation  and 
execution;  (2)  works  closely  with  the 
Division  of  Program  Operations  in 
providing  grants  management  support 
for  OMH  grants,  cooperative 
agreements,  and  interagency 
agreements,  as  well  as  interpreting 
grants  administration  policies  and 
provisions;  (3)  provides  technical 
assistance  on  grant  matters  and 
procedures  to  internal  staff,  applicants 
and  grantees;  (4)  provides  liaison  on 
personnel  management  activities  with 
the  OASH  personnel  office;  (5)  provides 
administrative  services  in  support  of 
OMH;  and  (6)  provides  support  in  ADP, 
word  processing  and 
telecommunications  equipment  and 
systems  for  the  OMH.  including 
operation  and  maintenance  of  the 
Grants  Tracking  and  Management 
Information  System. 

Under  Chapter  HA,  Section  HA-30. 
Delegations  of  Authority,  add  the 
following: 

All  delegations  and  redelegations  of 
authority  to  officers  and  employees  of  the 
OMH  which  were  in  effect  immediately  prior 
to  the  effective  date  of  this  reorganization 
will  be  continued  in  effect  in  them  or  their 
successors,  pending  further  redelegations. 
provided  they  are  consistent  with  this 
reorganization. 

Dated:  March  27, 1995. 
Anthony  L.  Itteilag, 
Deputy  Assistant  Secretary  for  Health 
Management  Operations. 
|FR  Doc.  95-8854  Filed  4-10-95;  8:45  am) 
BILLING  COOC  4160-17-M 


Social  Security  Administration 

1994-95  Advisory  Council  on  Social 
Security;  Meeting 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  announces  a  meeting  of  the 
1994-95  Advisory  Council  on  Social 
Security  (the  Council). 
DATES:  Friday,  April  21.  1995.  9:00  a.m. 
to  5:00  p.m.  and  Saturday,  April  22, 
1995,  9:00  a.m.  to  3:00  p.m. 
ADDRESSES:  The  Carnegie  Endowment 
for  International  Peace.  2400  N  Street, 
N.W..  Washington.  D.C.  20037,  (202) 
862-7900. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail— Dan  Wartonick,  1994-95 
Advisory  Council  on  Social  Security. 
Suite  705, 1825  Connecticut  Avenue, 
NW,  Washington,  DC  20009;  By 


telephone— (202)  482-7117;  By 
telefax— (202)  482-7123. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  even,-  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age. 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman; 
Robert  Ball,  Joan  Bok,  Ann  Combs, 
Edith  Fierst,  Gloria  Johnson,  Thomas 
Jones,  George  Kourpias,  Sylvester 
Schieber.  Gerald  Shea,  Marc  Twinney, 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Council  met  previously  on  June 
24-25  (59  FR  30367),  July  29,  1994  (59 
FR  35942),  September  29-30  (59  FR 
47146),  October  21-22  (59  FR  51451), 
November  18-19  (59  FR  55272).  January 
27  (60  FR  3416).  February  10-11  (60  FR 
5433).  March  8-9  (60  FR  10091)  and 
March  10-11  (60  FR  10090). 

II.  Agenda 

The  following  topics  will  be 
presented  and  discussed: 

•  Options  for  ensuring  the  long-term 
financing  of  the  Social  Security 
program: 


•  Changes  to  Social  Security  benefits 
to  ensure  relative  equity  and  adequacy; 
and 

•  Relative  roles  of  the  public  and 
private  sectors  in  providing  retirement 
income. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 
A  transcript  of  the  meeting  will  be 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance:  93.803,  Social  Security- 
Retirement  Insurance:  93.805,  Social 
Security -Survivors  Insurance.) 

Dated:  April  4.  1995. 
David  C.  Lindeman, 

Executive  Director.  1 994-95  Advisory  Council 
on  Social  Security. 

(FR  Doc  95-8777  Filed  4-10-95:  8:45  ami 

BILLING  CODE  4190-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  the  Interior  (DOI) 
has  submitted  the  following  information 
collection  requirement  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-11.  Copies  of  the 
submission  may  be  obtained  by  calling 
the  Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Clearance 
Officer  listed. 
OMB  Number:  1000-0002 
Type  of  Review:  New  Collection/ 

Expedited  Review 
Title:  Department  of  the  Interior, 
Freedom  of  Information  Reinvention 
Team  Customer  Sur\-ey 
Description:  This  survey  is  being 
conducted  to  comply  with  National 
Performance  Review  initiatives.  The 
information  collected  will  be  utilized 
to  assess  the  effectiveness  of,  and 
public/customer  satisfaction  with,  the 
DOI  Freedom  of  Information  Act 
(FOIA)  process.  It  will  allow  the  DOI 
to  determine  if,  and  where,  changes  to 
its  FOIA  process  are  needed  to  better 
meet  the  information  needs  of  its 
FOIA  requesters.  The  survey  will  be 
sent  to  a  random  sample  of  those 
members  of  the  public  who  have 
submitted  FOIA  requests  to  the  DOI. 
Response  is  voluntary. 


18420 


Federal  Register  /  Vol.  60.  No.  69  /  Tuesday.  April  11,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  69  /  Tuesday.  April  11.  1995  /  Notices 


Respondents:  Individual  nmmbers  of  the 
public  and  individuaU  affiliated  with 
business  or  other  for-profit 
institutions,  with  non-profit  or  not- 
for-profit  institutions,  or  with  state, 
local,  tribal  or  foreij^n  j^ovemments. 

hlstimated  Number  of  Respondents: 
1.000 

Estimated  Biuden  Hours  per  Response: 
.25  hours 

Frequency  of  Response:  annual 

Estimated  Total  Reporting  Burden:  250 
hours 

Clearance  Officer:  indur  Goklany, 
Department  of  the  Interior  (FPA). 
Washington.  D.C.  20240.  (202)  208- 
4915 

OMB  Reviewer  Don  Arbuckle.  Office  of 
Management  and  Budget  (OIRA). 
Washington.  D.C.  20503.  (202)  395- 
7340 

Dated:  April  4.  1995 
Aftarl  C  CaiMclie. 

Dinctor,  Office  of  Administrative  Services. 
|FR  Doc.  9S-«807  Piled  4-10-95;  8:45  ami 
■aUNOCOOf  431»-IW-M 


Bureau  of  Land  Management 

(OIM>35-00-1 430-01  :O5P-0r7) 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classiftcatton;  Oregon 

AGENCY:  Vale  District.  Baker  Resource 
Area,  Oregon,  Bureau  of  Land 
Management. 

ACTION:  Notice. 

StmMARY:  The  following  public  lands  in 
Baker  County,  Oregon,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  City  of  Unity.  Oregon,  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  U.S.C. 
869  et.  seq.).  The  City  of  Unity  proposes 
to  use  the  lands  for  a  .solid  waste 
transfer  site. 

Willamette  Meridian 

T  13  S..  R.  37  E.. 
Sec  15.  SW'A  SWV4  SWV4  NEV* 
Containing  2.5  acres  more  or  less.    , 

The  lands  are  not  needed  for  Fmlcral 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

(1)  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all  " 
applicable  regulations  of  the  Secretary 
of  the  Interior. 


(2)  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

(3)  A  right-of-way  for  the  Denny  Flat 
Road  for  the  U.S.  government. 

(4)  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Office  of  the  Bureau  of  Land 
Management.  Baker  Resource  Area, 
1550  Dewey  Ave.,  P.O.  Box  987.  Baker 
CJty,  Oregon,  97814. 

Upon  publication  of  the  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Re<:reation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  100  Oregon  St.,  Vale.  Oregon, 
97918 

CIJkSSJFlCATK3N  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitabihty  of  the  land  for  a  solid 
waste  transfer  site.  Conmients  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Fe<leral 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
apphcation  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  solid  waste  transfer  site. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  March  31.  1995. 
lames  E.  May, 
District  Maaager 
IFR  Doc.  95-«H85FilMd  4-1U-95;J):45ain| 

BIILING  CODE  O10-33-P 


Fish  and  Wlldflfe  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  and  notice  of 
availability. 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  to  Allow 
Incidental  Take  of  the  Threatened 
Coastal  California  Gnatcatcher  by  Palos 
Verdes  Land  Holdings  Company  and 
Zuckerman  Building  Company  on  the 
Ocean  Trails  Property  in  Los  Angeles 
County,  California. 
SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  received  an 
application  from  the  Palos  Verdes  Land 
Holding  Company  and  Zuckerman 
Building  Company  (applicants)  of 
Laguna  Beach.  California,  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  permit  would  authorize  take  of  the 
threatened  coastal  California 
gnatcatcher  (Polioptila  calif omica 
califomica)  for  10  years  on  the  Ocean 
Trails  property  in  the  City  of  Rancho 
Palos  Verdes,  California.  The  taking 
would  be  incidental  to  the  lawful 
grading,  construction,  and  operation  of 
a  proposed  golf  course/residential 
project.  Pursuant  to  Section  10(a)(2){.^), 
the  applicants  have  submitted  a  Habitat 
Conservation  Plan  (HCP)  and 
Implementing  Agreement  (lA)  with  the 
permit  application.  Issuance  of  a  section 
10(a)(1)(B)  permit  constitutes  a  Federal 
action  that  must  be  analyzed  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  Accordingly,  the  Service 
has  prepared  an  Environmental 
Assessment  (EA)  on  the  effects  of  the 
proposed  issuance  of  the  permit.  This 
notice  advises  the  public  that  the 
application.  HCP.  lA,  and  EA  are 
available  for  review. 

DATES:  Written  comments  should  be 
received  on  or  before  May  11, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West. 
Carlsbad.  California  92008.  Comments 
may  be  sent  by  facsimile  to  (619)  431- 
9618.  Please  refer  to  permit  No.  PRT- 
799348  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Dawes.  Biologist,  at  the  above 
address,  or  telephone  (619)  431-9440. 
Individuats  wishing  Copies  of  the 
application  and  documents  for  review 


should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  (8:00  a.m. 
to  4:30  p.m.)  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  Under 
section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
the  coastal  California  gnatcatcher,  a 
threatened  species,  is  prohibited.  Under 
limited  circumstances,  however,  the 
Service  may  issue  permits  to  take 
threatened  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  species  are'in  50  CFR  17.32. 

The  applicants  desire  a  permit  to 
incidentally  take  2  pairs  of  California 
gnatcatchers  and  approximately  17  acres- 
of  coastal  sage  scrub,  disturbed  coastal 
sage  scrub,  coastal  bluff  scrub,  and 
disturbed  coastal  bluff  scrub  within  a 
261-acre  project  area.  The  applicants 
also  desire  unlisted  species  agreements 
for  the  coastal  cactus  wren 
( Campylorhynchus  brunneicapillus 
cousei)  and  6  sensitive  plant  species: 
aphanisma  (Aphanisma  blitoides), 
ocean  locoweed  [Astragalus  trichopodus 
var.  trichopodus),  south  coast  saltscale 
(Atriplex  pacifica],  Catalina  mariposa 
lily  [Calochortus  catalinae),  seaside 
calandrinia  (Calandrinia  maritima],  and 
bright  green  dudleya  [Dudleya  virens]. 
Should  these  species  be  listed  as 
threatened  or  endangered,  the 
applicants  will  submit  the  HCP  and  lA 
in  support  of  a  permit  amendment. 

The  proposed  action  includes  79 
single  family  homes  and  an  18-hole 
public  golf  course.  Measures  to 
minimize  and  mitigate  impacts  include 
phased  grading,  revegetation, 
conservation  easements,  a  coastal  bluff/ 
open-space  preserve,  removal  of  non- 
native  plants,  cowbird  and  predator 
trapping,  and  perpetual  funding  for 
habitat  management. 

The  EA  considers  the  environmental 
effects  of  the  proposed  action  and  2 
alternatives:  a  reduced  project/reduced 
HCP  alternative,  and  a  no  action/no  take 
alternative.  The  no  action  and  reduced 
project  alternatives  were  not  selected 
because  neither  provide  the  substantial 
long-term  conservation  benefits  to  the 
gnatcatcher  and  other  candidate  and 
sensitive  species  that  would  be 
provided  under  the  proposed  action. 

The  proposed  action  would  result  in 
a  net  gain  of  61.4  acres  of  coastal  sage 
scrub  (29.7  acres  on-site,  31.7  acres  off- 
site)  and  2.9  acres  of  coastal  bluff  (on- 
site)  in  dedicated  preserves.  Under  the 
proposed  action,  the  enhancement  and 
permanent  protection  of  coastal  sage 
scrub  habitat  would  provide  substantial 
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long-term  conservation  benefits  to  the 
gnatcatcher.  The  proposed  action  also 
would  provide  substantial  permanent 
conservation  benefits  to  the  cactus  wren 
and  6  sensitive  plant  species,  3  of  which 
are  Federal  categon.'  2  candidates  for 
listing. 

Dated:  April  5.  1995. 
David  L.  McMullen, 

Deputy  Regional  Director.  Region  1 .  Portland. 
Oregon. 

IFR  Doc  9.5-8820  Filed  4-10-95:  8:45  am) 

BILLING  CODE  4310-S5-«> 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permits 

AGENCY:  Fish  and  Wildlife.  Interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
Region  1  of  the  U.S.  Fish  and  Wildlife 
Service  has  issued  the  following 
permits,  between  October  1.  1994  and 
March  31.  1995,  for  incidental  take  of 
threatened  or  endangered  species  from 
applications  duly  received  according  to 
section  10  of  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  Each 
permit  listed  as  issued  was  granted  only 
after  it  was  determined  to  be  applied  for 
in  good  faith,  and  that  it  was  consistent 
with  the  Act  and  applicable  regulations. 


Name 

Permit  No. 

Issuance 
date 

Nye  County  

776604 

2/13.'95 

Weyertiaeuser 

Company  

796822 

2nAI95 

Coast  Range 

Conifers  

791930 

3/22,'95 

John  Laing 

Properties, 

Inc 

788945 

3/22/95 

FDR  FURTHER  INFORMATION  CONTACT: 

Chief,  Division  of  Consultation  and 
Conservation  Planning,  U.S.  Fish  and 
Wildlife  Service,  911  NE  11th  Avenue. 
Portland,  Oregon  97232-4181  (503- 
231-6241).  Please  refer  to  the  permit 
number  listed  above  when  requesting 
information. 

Dated:  April  5. 1995. 

David  L.  McMullen. 

Deputy  Regional  Director.  Region  I.Portland. 
Oregon- 

|FR  Doc.  95-8821  Filed  4-10-95;  8:45  am] 

BILLING  CODE  4310-5S-P 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  1,  1995.  Pursuant  to  section  60.13 
of  36  CF'R  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC.  20013-7127.  Written  comments 
should  be  submitted  by  April  26. 1995. 
Carol  D.  ShuU, 

Chief  of  Registration.  National  Register. 
DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Central  National  Bank 

(Banks  and  Financial  Institutions  of 

Washington.  DC.  MPSI. 
633  Pennsylvania  Ave..  NW.. 
Washington,  95000526 
Holmead.  Anthony,  Archeological  Site. 
Address  Restricted, 
Washington,  95000527 
Studio  House 

2306  Massachusetts  Ave.,  NW.. 
Washington.  95000528 

FLORIDA 

Lee  County 

Olga  School 
ILee  County  MPSI. 
S.  OlgaRd,, 
Olga,  95000509 

GEORGIA 

Lumpkin  County 

Hawkins  Street  Historic  District. 

Roughly.  Hawkins  St.  from  Church  St.  to  N 
Meaders  St.,  including  adjacent  parts  of 
Water,  N.  Chestatee  and  N.  Park  Sts., 

Dahlonega,  95000504 

IDAHO 
Gem  County 

Oregon  Short  Line  Railway  Depot. 
119  N.  Commercial  Ave.. 
Emmett,  95000506 

Power  County 

Bethany  Deaconess  Hospital. 
500  Pocatello  Highway  Ave., 
American  Falls.  95000507 

Teton  County 

Victor  Railroad  Depot. 
70  Depot  St., 
Victor.  95000508 

KANSAS 

Butler  County 

Douglas  Township  Community-  Building.  . 
206  S.  Forest. 
Douglass,  95000512 

lewell  Countv 
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lewell  County  fail. 

let.  of  Center  and  Madison.  NE  corner. 

Mankalo.  95000511 

NEW  YORK 

Monroe  County 

Tinker  Cobblestone  Farmstead 
(Cobblestone  Architecture  of  New  York  State 

MPS). 
1585  Calkins  Rd.. 
>lt;nrietU.  95000502 

PENNSYLVANIA 

Blair  County 

Williamsburg  Historic  District. 
Approximately  30  square  blocks  u.-ntered 
around  Second  and  High  Sts., 
WilliamsburR.  95000518 

Cambria  County 

Ihnk.  A.  W..  House,  615  N.  Center  St., 
Edensburg.  95000521 

\1inersville  Historic  District.  Roufihly.  along 
(>)nnelly  Ave.,  Honan  Ave..  Ganrey  Pi.  and 
Iron  St.,  Johnstown  and  West  Taylor 
Townships.  )ohnsto«vn,  95000522 

fievloc  Historic  District  (Bituminous  Coal  and 
Coke  Resources  of  Pennsylvania  MPS} 
Roughly  bounded  by  Highland  Ave., 
Fourth  St .  Penn  Ave.  and  Eighth  St.. 
(Cambria  Township.  Ri»vloc.  95000520 

Centre  County 

College  Heights  Historic  Distritt.  Roughly 
bounded  by  Holmes  St.  Park  Ave..  Ridge 
Ave..  Sunset  Rd..  Hillcreat  Ave..  Woodland 
Dr.  and  Mitchell  Ave..  State  (>)llpgu, 
95000514 

Holmes-Foster — Highlands  Historic  District, 
Roughly  bounded  by  Buckhout  St  . 
Railroad  and  Highland  Aves..  High  and 
Keller  Sts..  and  Irvin  and  Prospert  Aves.. 
State  College.  95000513 

Chester  County 

Parkesburg  School.  360  .Strasburg  Ave.. 
Parkesburg.  95000524 

Worth — leffens  Rural  Historic  Dtstnct. 
Roughly,  along  Lucky  Hill.  N.  Wawasel, 
Allerton  and  Creek  Rds.,  East  and  West 
Bradford  Townships..  Marshallton, 
950005  2.1 

Schuylkill  County 

Patterson.  Burd.  House.  803  Mahantongo  St.. 

Pottsville.  95000515 
St.  Paul's  Union  Church  and  Cemetery,  )ct. 

of  T-798  and  PA  4037,  SW  comer,  about 

1  mi.  E  of  Ringtown,  Union  Township, 

Ringtown,  95000516 

Westmoreland  County 

Vandergfift  Historic  District.  Roughly 
bounde<l  by  Lincoln,  Sherman,  Franklin 
and  Washington  Aves.,  along  the  outer  lot 
lines.  Vandergrift.  95000525 

York  County 

Eichelberger  High  School  195  Stock  St.. 
Hanover,  95000517 

TEXAS 

|eff  Davis  County 

Phantom  Lake  Spring  Site.  Address 
Ristricted,  Toyahvale  vicinity.  95000501 

Washington  County 


Reue—Eickenhorst  House.  FM  Hwy.  2621. 
0.S  mi.  E  of  |cL  with  TX  50,  Brenham 
vicinity,  95000519 

WISCONSIN 

Ashland  County 

Memorial  Hall.  151 1  Ellis  Ave,  Ashland, 
95000503 

Columbia  County 

Portage  Retail  Historic  District.  Roughly, 
Cook  from  Wisconsin  to  Main.  Wisconsin 
from  Cook  to  Edgewater  and  DeWith  from 
Conant  to  Edgewater,  Portage.  95000510 

Iowa  County 

Plum  Grove  Primitive  Methodist  Church.  Co 
Rd.  BB.  0.7  mi.  S  of  jet.  with  US  18/151. 
Ridgeway.  95000505 

jFR  Doc.  95-«893  Filed  4-10-95;  8:45  am) 
BILUNO  COM  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-730  (Preliminary) 

Certain  Light-Wailed  Rectangular  Pipe 
and  Tut>e  From  Mexico 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of  a 

preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
730  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930,  as  amended  by 
Section  212(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA).  Pub.  L.  103- 
465,  108  Stat.  4809  (1994)  (19  U.S.C. 
§  1673b(a))  to  determine  whether  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  Slates  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^om  Mexico  of  certain  light- 
walled  rectangular  pipe  and  tube.* 
provided  for  in  subheading  7306.60.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  May  15, 
1995.  The  Commission's  views  are  due 
at  the  E)epartment  of  Commerce  within 
5  business  days  thereafter,  or  by  May  22. 
1995. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 


■  Tb«  subiect  products  are  wetded  pipM  and 
tubes  of  DonaJloy  sleel.  having  a  wrall  thickiiMS  of 

less  thdn  4  millimiM«r.'i.  of  rcctangulai  (includiag 
square)  cross  section. 


rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subp)arts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  March  31. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  March 
31,  1995,  by  Southwestern  Pipe,  Inc.. 
Houston.  TX. 

Participation  in  the  investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secrelar)- 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  o. 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  business 
Proprietary  Information  (BPl)  Under  an 
Administrative  Protective  Order  (APO) 
and  BFI  Service  List 

Pursuant  to  §§  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  fiarties 
authorized  to  receive  BPl  under  the 
APO. 


Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  April  21, 1995.  at  the  U  S. 
International  Trade  Commission 
Building,  500  E  Street  SW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jim  McClure 
(202-205-3191)  not  later  than  April  18, 
1995,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  piarties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
.April  26.  1995,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  wrritten 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  ser\ice. 

Authority:  This  investigation  is  heiiig 
conducted  under  authority  of  the  Tariff  ALt 
of  1930.  title  VII,  as  amended  by  the  IIRAA. 
This  notice  is  published  pursuant  to  ^i  207  u 
of  the  Commission's  rules. 

Issued:  April  6,  1995. 

By  order  of  the  Commission 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  95-8941  Filed  4-10-95;  8:45  ami 

BtLUNG  CODE  702O-O2-P 


18423 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32632] 

Everett  Railroad  Company— Trackage 
Rights  Exemption — Hollktaysburg  and 
Roaring  Spring  Railroad  Company 

Hollidaysburg  and  Roaring  Spring 
Railroad  Qampany  (HRS)  has  agreed  to 
grant  overhead  trackage  rights  to  Everett 
Railroad  Company  (Everett)  over 
approximately  10.2  miles  of  rail  line 
from  milepost  8.0  at  Hollidaysburg,  PA. 
to  milepost  18.2  at  Roaring  Spring,  PA.' 
The  trackage  rights  were  to  become 
effective  on  March  31, 1995. ^ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  i/ntio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on  Robert  A.  Wimbish,  Rea.  Cross  & 
Auchincloss.  1920  N  Street.  N.W.,  Suite 
420,  Washington.  DC.  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  b\ 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  fly.  Co. — 
Trackage  Rights— BN.  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry..  Inc.— Lease  and  Operate,  360  I.C.C 
653  (1980). 

Decided:  April  4.  1995. 

By  the  Commission.  David  M  Konsrhnik 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
IFR  Doc.  95-8867  Filed  4-10-95;  B  45  ami 
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'  HRS  has  simultaneously  filed  a  notice  ol 
exemption  under  49  CFR  1150.31  to  purchase  ana 
operate  the  line  in  question  from  Consolidated  Rai; 
Corporation  (Conrail).  See  Hollidaysburg  and 
Hoaring  Spring  Railroad  Company — Acquisition 
and  Operation  Exemption— Consolidated  Rail 
CoTpomtion.  Finance  Docket  No.  32633.  Alan  W 
Maples,  the  controlling  stockholder  of  tmth  HRS 
and  Everett,  has  filed  a  related  petition  fur 
exemption  for  the  continuance  in  control  of  HR,S 
upon  its  beginning  operations  as  a  carrier  and  ha.<> 
established  a  voting  trust  pending  approval  of  the 
petition  by  the  Commission.  See  Alan  W  Maples- 
Continuance  in  Control  Exemption — Hollidaysburf; 
and  Roaring  Spring  Railroad  Company.  Finance 
Docket  No.  32631 

-  The  proposed  consummation  date  is  contingent 
on  HRS  acquiring  the  line  from  Conrail  in  Finance 
Docket  No.  32633.  which  Everett  states  is  "'on  or 
oefore  March  31. 1995"  (emphasis  added),  lender  49 
CFR  1180.4(g)(1).  consummation  should  not  havr 
occurred  before  March  26.  199.T. 


[Finance  Docket  Na  32633] 

Holtldaysfourg  and  Roaring  Spring 
Railroad  Company — Acquisition  and 
Operation  Exemption — Consolidated 
Rail  Corporation 

Hollidaysburg  and  Roaring  Spring 
Railroad  Company  (HRS).  a  noncarrier. 
has  filed  a  notice  of  exemption  to 
acquire  and  operate  approximately  10.2 
miles  of  rail  line  (a  portion  of  the  Cove 
Running  Track)  owned  by  Consolidated 
Rail  Corporation,  extending  from 
milepost  8.0  at  Hollidaysburg.  PA.  to 
milepost  18.2  at  Roaring  Spring.  PA. 

This  proceeding  is  related  to  Alan  W. 
Maples — Continuance  in  Control 
Exemption — Hollidaysburg  and  Roaring 
Spring  Railroad  Company,  Finance 
Docket  No.  32631.  wherein  Alan  W. 
Maples  has  concurrently  filed  a  petition 
for  exemption  to  continue  control  of 
HRS  when  it  becomes  a  rail  carrier  upon 
consummation  of  the  transactions 
described  in  this  irotice.*  Also,  related 
to  this  proceeding  is  Everett  Railroad 
Company — Trackage  Rights 
Exemption — Hollidaysburg  and  Roaring 
Spring  Railroad  Company,  Finance 
Docket  No.  32632.  wherein  HRS  has 
agreed  to  grant  ovel'head  trackage  rights 
to  Everett  Railroad  Company  once  it 
acquires  the  line  in  question. 

Any  comments  must  be  filed  with  the 
Commission  and  sen'ed  on  Robert  A. 
Wimbish.  Rea,  Cross  &  Auchincloss. 
1920  N  Street.  N.W.,  Suite  420. 
Washington,  D.C.  20036. 

This  notice  is  filed  under  49  CFR 
1 150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Dwided:  April  4,  1995 

By  the  Commission,  David  M.  Konschr.ik 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Serretan 
[PR  Doc.  95-8866  Filed  4-10-95;  8:45  ami 

9ILLING  CODE  703S-01-P 


'  Alan  W  M.:ples.  the  controlling  stockholder  oi 
ilKS.  does  not  qualify  for  a  class  exemption  under 
49  CFR  1 180.2(d)(2}  because  of  his  controlling 
ownership  of  two  connecting  carriers  (HRS  arm 
tverett  Railroad  Company).  Mr.  Maples  i^dS 
established  a  voting  trust  to  insulate  himsell  trom 
unauthorized  acquisition  of  control  of  HRS  until  tb>' 
i>«>iiiion  for  exemption  for  control  is  acted  upon 
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[Docket  No.  AB-290  (Sub-No.  158X)1 

Norfolk  Southern  Railway  Company — 
Abandonment  Exemption — in  Elt>erton, 
QA 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  1.9  miles  of 
its  line  of  railroad,  between  mileposi  P- 
48.5  and  milepost  P-50.4,  in  Elbertoii. 
GA. 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2]  no  overhead  trafBc  has 
moved  over  the  line  for  at  least  2  years, 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period:  and  (4)  the  requirements  at 
49  CFR  1105.7  (envirpnmental  reports). 
49  CFR  1105.8  (historic  reports).  49  CFR 
1105  11  (transmittal  letter),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies]  have  been  met 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  11, 
1995.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  thai  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  aii 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  April  21 
1995.  Petitions  to  reopen  or  requests  for 


'  A  stay  will  be  issued  routinely  by  the 
Conunis«ion  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
iadependeat  investigation)  cannot  be  made  prior  lu 
the  effective  date  of  the  notice  of  exemption  See 
Exemption  of  Out-ofService  Rail  Lines.  5  l.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  effective  date  of  this  exemption. 

^See  Exempt,  of  Rail  Abandonment— Off  eis  of 
Finan.  Assist..  4  LCC2d  164  (1987). 

>The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  1, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  )ames  R. 
Paschall,  Three  Commercial  Place. 
Norfolk.  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NS  has  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by  April 
14,  1995.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  April  5.  1995. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
|FR  Doc.  95-8868  Filed  4-10-95;  845  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Judgment  by 
Consent  Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  24, 1995,  a 
proposed  consent  decree  in  United 
States  V.  Brentwood  Industries,  Inc., 
Civil  Action  No.  95-1731,  was  lodged 
on  March  24,  1995  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania. 

The  proposed  consent  decree  will 
resolve  the  United  States'  claims  for 
violations  of  Section  113(b)  of  the  Clean 
Air  Act  as  amended,  42  U.S.C.  §  7413(b). 
due  to  Brentwood's  failure  to  apply  for 
new  source  review  permits  as  required 
by  the  Pennsylvania  State 
Implementation  Plan  ("SIP  ").  25  Pa 
Code  §  127.11  et  seq.  This  action  and 
settlement  also  arise  from  the  failure  ol 
Brentwood  to  comply  with  the 
Emergency  Planning  and  Community 


Right-to-Know  Act  ("EPCRA").  42 
U.S.C.  §  11045(c)(1)  and  regulations 
promulgated  pursuant  thereto. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  with  Brentwood 
Industries,  Inc.,  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  on  the  decree    - 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  &   • 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Brentwood  Industries,  Inc.,  Civil 
Action  No.  95-1731,  DOJ  reference  No 
90-5-2-1-1918. 

A  copy  of  the  proposed  consent 
decree  may  be  examined  at  the  Office  uf 
the  United  States  Attorney,  Eastern 
District  of  Pennsylvania,  615  Chestnut 
St.,  Philadelphia,  Pa.;  the  Region  III 
office  of  the  Environmental  Protection 
Agency.  841  Chestnut  Street, 
Philadelphia,  Pa.;  and  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202- 
624-0892).  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor, 
Washington,  EX:  20005.  When 
requesting  a  copy  of  the  proposed 
consent  decree,  please  enclose  a  che<:k 
in  the  amount  of  $4.50  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
Joel  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  &  Natural  Resources 
Division. 

|FR  Doc.  95-8813  Filed  4-10-95:  8:45  iim| 
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Notice  of  Prospective  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Department  of 
Justice  Policy,  28  C.F.R.  §  50.7,  notice  is 
hereby  given  that  the  Department  of 
[ustice  is  receiving  comments  on  a 
proposed  prospective  purchaser 
agreement  between  the  United  States 
and  G.L.  Bryan  Investments.  Inc.,  with 
respect  to  the  Chemical  Sales  Property 
in  Denver.  Colorado.  The  Chemical 
Sales  Property  is  part  of  the  larger 
Chemical  Sales  Superfund  Site.  Br>'an 
Investments  is  a  Colorado  corporation  in 
good  standing,  with  its  principal  place 
of  business  in  Denver.  Colorado.  "The 
State  of  Colorado  is  also  a  party  to  the 
Agreement. 


Under  the  proposed  prospective 
purchaser  agreement,  Bryan  Investments 
has  made  the  following  commitments: 
(1)  Pay  $100,000  in  cash  upon  obtaining 
title  to  the  Chemical  Sales  Property;  (2) 
perform  a  removal  action  with  respect  to 
all  chemicals  located  above  ground  at 
the  Chemical  Sales  Property;  and  (3) 
investigate  the  status  of  certain 
underground  storage  tanks  at  the 
Chemical  Sales  Prof)erty  and  remediate 
any  contamination  emanating  from 
those  tanks.  In  exchange,  the  United 
States  and  the  State  will  provide  a 
covenant  not  to  sue  to  Bryan  under  the 
Comprehensive  Environmental, 
Response,  Compensation,  and  Liability 
Act  for  existing  contamination  at  the 
Chemical  Sales  Property.  The  covenant 
not  to  sue  is  subject  to  Bryan's  full 
compliance  with  the  proposed 
Agreement. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Agreement  for  thirty  (30)  days 
from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Chemical  Sales 
Co..  et  ai,  D.J.  Ref.  No.  90-11-2-748B. 

The  proposed  Agreement  and  exhibits 
may  be  examined  at  the  following 
locations:  the  Region  8  Office  of  EPA. 
999  18th  Street.  Suite  500,  Denver. 
Colorado. 

A  copy  of  the  proposed  Agreement  (if 
requested)  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  S12.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-8809  Filed  4-10-95;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  notice  is 
hereby  given  that  on  March  29, 1995,  a 
proposed  consent  decree  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Colorado  in  United  States 
V.  Chemical  Sales  Company,  et  al.,  CA 
No.  94-M-2876.  The  proposed  consent 


decree  settles  claims  asserted  by  the 
United  States,  at  the  request  of  the 
United  States  Environmental  Protection 
Agency  (EPA)  and  the  United  States 
Department  of  the  Army,  and  by  the 
State  of  Idaho  for  releases  and 
threatened  releases  of  hazardous 
substances  at  the  Chemical  Sales 
Superfund  Site  near  Denver.  Colorado. 
The  persons  and  entities  named  as 
defendants  are  Chemical  Sales 
Company,  Inc.;  Bernard  Katz, 
individually,  as  a  general  partner  of 
M.K.  Partners,  as  personal 
representative  of  the  Estate  of  Eunice 
Katz,  as  an  acting  trustee  of  the  Bernard 
P.  Katz  Children's  Trust;  Daniel  Katz. 
individually,  as  a  general  partner  of 
M.K.  Partners,  as  personal 
representative  of  the  Estate  of  Moses 
Katz,  and  as  an  acting  trustee  of  the 
Daniel  I.  Katz  Trust;  Myrna  Kesselman; 
M.K.  Partners;  the  Bank  of  Cherrj'  Creek, 
as  trustee  of  the  Moses  and  Eunice  Katz 
Trusts;  and  Lois  Alterman,  as  an  acting 
trustee  for  the  Bernard  P.  Katz 
Children's  Trust. 

In  the  complaint,  the  United  States 
asserted  claims  pursuant  to  Section 
107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  42  U.S.C. 
9607(a).  the  Federal  Priorities  Act.  31 
U.S.C.  3713.  and  the  Federal  Debt 
Collection  Procedure  Act.  28  U.S.C. 
3301.  for  recover)'  of  costs  that  have 
been  and  will  be  incurred  in  response 
of  releases  and  threatened  releases  of 
hazardous  substances  at  the  Chemical 
Sales  Superfund  Site  near  Denver, 
Colorado.  The  State  of  Colorado  asserted 
a  claim  for  recovery  of  costs  pursuant  to 
Section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a)  and  applicable  State  law 
theories. 

Under  the  proposed  Consent  Decree, 
the  Defendants  have  made  the  following 
commitments:  (1)  Pay  $1,125  million  in 
cash,  representing  the  proceeds  of  an 
insurance  settlement  between  Chemical 
Sales  Company  and  certain  of  its 
insurers;  (2)  pay  up  to  $1  million  from 
various  Katz  family  trusts  and  estates: 
(3)  and  transfer  their  interests  in  the 
Chemical  Sales  Property  to  G.L.  Bryan 
Investments,  Inc.,  pursuant  to  a 
prospective  purchaser  agreement 
between  the  United  States  and  Bryan.  In 
exchange,  the  United  States  and  the 
State  will  provide  a  covenant  not  to  sue 
to  the  Defendants  (except  defendant 
Bernard  Katz)  without  the  usual 
reopeners. 

In  exchange  for  the  commitments 
made  by  the  settling  Defendants  in  the 
consent  decree,  the  United  States  and 
the  State  of  Colorado  have  agreed  to 
provide  the  Defendants  (except 


defendant  Bernard  Katz)  with  a 
complete  covenant  not  to  sue  without 
normal  reopener  provisions  for  the  Site. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Chemical  Sales 
Co..  et  ai,  D.J.  Ref.  No.  90-11-2-748A. 

The  proposed  Consent  Decree  and 
exhibits  may  be  examined  at  the 
following  locations:  the  Region  8  Office 
of  EPA,  999  18th  Street,  Suite  500. 
Denver,  Colorado.  The  complete 
Administrative  Record  for  the  Chemical 
Sales  Superfund  Site  may  be  reviewed 
at  the  same  location. 

A  copy  of  the  Consent  Decree  and 
exhibits  (if  requested)  may  be  obtained 
in  person  or  bv  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  DC.  20005,  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $12.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-8810  Filed  4-10-95:  8:45  am) 

BILLING  CODE  4410-01-41 


Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
Partial  Consent  Decree  in  United  States 
V.  Kenneth  L  Thomas  et  al..  Civil 
Action  No.  93-4098-JLF  (S.D.  III.) 
entered  into  by  the  United  States  and 
defendant  Kenneth  L.  Thomas,  was 
lodged  on  March  28. 1995,  with  the 
United  States  District  Court  for  the 
Southern  District  of  Illinois.  The 
proposed  Partial  Consent  Decree 
resolves  certain  claims  of  the  United 
States  under  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA  ").  42  U.S.C.  9607.  with 
respect  to  the  M.T.  Richards,  Inc.  Site 
("Site")  in  Crossville,  Illinois.  Under 
terms  of  the  Partial  Consent  Decree, 
Kenneth  L.  Thomas  will  pay  the  United 
States  $25.(X)0,  plus  interest,  as 
specified  in  the  Partial  Consent  Decree 
in  return  for  the  government's 
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convenant  not  to  sue  Mr.  Thomas  for 
past  costs  incurred  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decree  for  30  days 
following  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice.  P.O.  Box  7611.  Ben  Franklin 
Station,  Washington.  DC.  20044-7611. 
and  should  refer  to  United  States  v. 
Kenneth  L  Thomas  et  al..  D.J.  Ref.  No. 
90-11-3-1112.  The  proposed  Partial 
Con.4ent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Southern  District  of  Illinois.  IL-S 
USA,  Suite  300,  9  Executive  Drive, 
Fairview  Heights.  Illinois  62208;  the 
Region  V  OfTice  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604;  and  at  the  Consent 
E)ecree  Library,  1120  G  Street,  N.W..  4th 
Floor.  Washington,  DC  20005,  telephone 
no.  (202)  624-0892.  A  copy  of  the 
proposed  Partial  Consent  IDecree  may  be 
obtained  in  person  or  by  person  or  by 
mail  h-om  the  Consent  Decree  Library, 
1120  G  Street,  NW..  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.25  (25  cents  per  page  for 
reproduction  costs],  payable  to  the 
Con.sent  Decree  Library. 
Joel  M.  GroM. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

|FR  Di)c.  95-8811  Filed  4-10-95:  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

Notice  is  hereby  given  that  on  March 
24.  1995.  a  proposed  consent  decree  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Idaho  in  United 
States  V.  Union  Pacific  Railroad 
Company,  et  al..  Action  No.  CIV  95- 
0152-E-HLR.  The  proposed  consent 
decree  settles  claims  asserted  by  the 
United  States  at  the  request  ot  the 
United  States  Environmental  Protttction 
Agency  (EPA)  and  by  the  State  of  Idaho 
for  releases  of  hazardous  substances  at 
the  twenty-one  square  mile  Bunker  Hill 
Superfund  Site  in  northern  Idaho.  The 
companies  named  as  defendants  are 
Union  Pacific  Railroad  Company;  and 
Stauffer  Management  Company  and 


Rhone-Poulenc,  Inc.  (collectively,  the 
"Stauffer  Entities"). 

In  the  complaint,  the  United  States 
asserted  claims  against  each  of  the 
defendants  pursuant  to  Sections  106 
and  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  42  U.S.C.  9606 
and  9607(a),  and  Section  7003  of  the 
Resource  Conversation  and  Recovery 
Act.  42  use.  § 6973  (RCRA).  for 
injunctive  relief  to  abate  an  imminent 
and  substantial  endangerment  to  public 
health  or  welfare  or  the  environment 
due  to  the  release  or  threatened  release 
of  hazardous  substances  at  the  Bunker 
Hill  Superfund  Site  in  Shoshone 
County.  Idaho.  The  United  States  also 
sought  recovery  of  costs  that  have  been 
and  will  be  incurred  in  response  to 
releases  and  threatened  releases  of 
hazardous  substances  at  and  from  the 
Bunker  Hill  Superfund  Site.  The  State  of 
Idaho  asserted  a  claim  for  recovery  of 
costs  pursuant  to  Section  107(a)  of 
CERCLA.  42  U.S.C.  §  9607(a).  against 
each  of  the  defendants. 

Under  the  proposed  Consent  Decree, 
the  Staufl^er  Entities  have  made  the 
following  commitments:  (1)  The  Stauffer 
Entities  will  remediate  the  A-4  gypsum 
pond,  a  gypsum  waste  pile  within  the 
Site.  (2)  the  Stauffer  Entities  will  pay 
$850,000  to  the  United  States  towards 
the  demolition  and  remediation  of  the 
phosphate  fertilizer  plant  with  the 
Bunker  Hill  industrial  complex.  EPA 
will  perform  the  work.  (3)  The  Stauffer 
Entities  will  pay  $150,000  towards  the 
Institutional  Control  Program  costs  at 
the  Site.  (4)  The  Stauffer  Entities  will 
pay  an  additional  $500,0000  to  the 
United  States  and  an  additional 
$500,000  to  the  State  of  Idaho. 

Union  Pacific  has  made  the  following 
commitments  under  the  Consent  Decree: 
(1)  Union  Pacific  will  perform  the 
remedial  action  for  the  entire  seven  mile 
right-of-way  through  the  Site.  (2)  Union 
Pacific  will  pay  the  cost  of  disposal  of 
principal  threat  waste  materials 
removed  from  the  right-of-way,  and  it 
will  pay  for  the  cost  of  disposal  of  any 
materials  removed  from  the  right-of-way 
subsequent  to  certification  of 
remediation  of  the  right-of-way.  (3) 
Union  Pacific  will  pay  $150.0000 
towards  the  Institutional  Control 
Program  costs  at  the  Site.  (4)  Union 
Pacific  will  pay  an  additional  $500,000 
to  the  United  States  and  an  additional 
$500,000  to  the  State  of  Idaho  as  a 
premium  for  the  covenant  not  to  sue 
that  UP  is  obtaining  under  the  decree. 

The  Stauffer  Entities  and  Union 
Pacific  will  also  pay  "future  response 
costs"  incurred  by  EPA  and  the  State  of 


Idaho  as  that  term  is  defined  in  the 
decree. 

In  exchange  for  the  commitments 
made  by  the  settling  defendants  in  the 
consent  decree,  the  United  States  and 
the  State  will  provide  settling 
defendants  with  covenants  not  to  sue  as 
set  forth  in  the  consent  decree. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Union  Pacific 
Railroad  Co..  et  al .  D.J.  Ref.  No.  90-1 1- 
3-1281.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  Consent  Decree  and 
exhibits  may  be  examined  at  the 
following  locations:  The  Region  10 
Office  of  EPA.  7th  Floor  Records  Center. 
1200  Sixth  Avenue.  Seattle.  WA  98101; 
the  Kellogg  Public  Library.  16  West 
Market.  Kellogg,  ID  83837;  the  Kellogg 
City  Hall.  323  Main  Street,  Kellogg,  ID 
83837;  the  Smelterville  City  Hail, 
Smelterville,  ID  83868;  ai|d  the 
Pinehurst/Kingston  Library.  Pinehurst, 
ID  83850.  The  complete  Administrative 
Record  for  the  Bunker  Hill  Superfund 
Site  may  be  reviewed  at  the  EPA  Region 
10  office  in  Seattle  and  at  the  Kellogg 
Public  Library. 

A  copy  of  the  Consent  Decree  and 
exhibits  (if  requested)  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor.  Washington.  DC.  20005,  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $26.50 
(without  exhibits)  or  $202.75  (with 
exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
Joel  Gross. 

Acting  Chief  Environmental  Enforcement 
Section.  Environment  and  Natural  fiesourres 
Division. 
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ACTION:  Extension  of  filing  period. 

SUMMARY:  The  Copyright  Office  is 
extending  the  filing  period  in  Docket 
RM  94-4  (Specialty  Station  List)  to 
accommodate  parties  who  were  unable 
to  file  within  the  time  period  originally 
set  for  compiling  a  new  speciality 
station  list.  See  60  FR  4639  (January  24, 
1995).  The  former  deadline  was  March 
27, 1995.  The  new  deadline  is  April  24, 
1995. 

DATES:  Filings  should  be  received  by 
April  24.  1995. 

ADDRESSES:  By  mail:  Copyright  GC/I&R. 
P.O.  Box  70400,  Southwest  Station, 
Washington.  D.C.  20023.  By  hand: 
Office  of  the  General  Counsel.  U.S. 
Copyright  Office,  James  Madison 
Memorial  Building,  Room  407,  First  and 
Independence  Avenue,  S.E. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Copyright  GC/l&R,  P.O.  Box 
70400.  Southwest  Station,  Washington, 
D.C.  20024.  Telephone  (202)  707-8380, 
Telefax  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION:  Specialty 
station  status  is  significant  in  the 
administration  of  the  cable  compulsory 
license.  17  USC  111.  The  Copyright 
Office  announced  in  1990  that  it  will 
create  a  new,  up-to-date  list  of  speciality 
stations  at  approximately  three  year 
intervals  so  that  broadcasters  and  cable 
operators  may  plan  their  transmission 
arrangements.  See  60  FR  4639  (January 
24,  1995).  We  have  discovered  that 
many  station  owners  either  were  not 
aware  of  the  filing  deadline  in  this 
proceeding  or  were  not  aware  that  the 
creation  of  a  new  list  required  filing  an 
affidavit  verifying  specialty  station 
status  by  each  station  that  wants  to  be 
on  the  new  list.  Therefore,  we  are 
extending  the  deadline  for  filing  such 
affidavits  from  March  27. 1995,  until 
April  24.  1995.  After  that  date  the  Office 
will  publish  a  list  of  every  station  that 
submitted  an  affidavit  seeking  comment 
as  to  whether  or  not  the  listed  stations 
meet  the  requirements  for  specialty 
station  status  set  forth  in  former  FCC 
regulations  at  47  CFR  76.5  (kk)(1981). 
Finally,  we  will  publish  a  new  specialty 
station  list  for  purposes  of  administering 
17  USC  111. 

Dated:  April  7. 1995. 
Marybeth  Peters. 

Register  of  Copyrigh  ts. 

JFK  Doc.  95-9017  Filed  4-10-95:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 


Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  affect  the  public. 
Interested  persons  are  invited  to  submit 
comments  by  April  18, 1995.  Copies  of 
materials  may  be  obtained  at  the  NSF 
address  or  telephone  number  shown 
below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming.  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  or  by  telephone 
(703) 306-1243. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Jonathan  Winer.  Desk  Officer. 
OMB.  722  Jackson  Place.  Room  3208. 
NEOB,  Washington.  DC  20503. 

Title:  NSF  Surveys  to  Measure 
Customer  Service  Satisfaction. 

Affected  Public:  Individuals,  state  or 
local  governments,  non-profit 
institutions,  small  businesses  or 
organizations. 

Respondents/Reporting  Burden:  1,000 
respondents:  average  30  minutes  per 
response. 

Abstract:  Executive  Order  12862 
requires  that  agencies  survey  customers 
to  determine  the  kind  and  quality  of 
services.  Questionnaires  will  be  sent  to 
university-based  customer  community 
(predominately)  to  get  perceptions  of 
the  quality  and  kind  of  our  grant-making 
services.  Information  received  will  help 
us  identify  growth  areas  for 
improvement. 

Dated:  April  6.  1995 
Herman  G.  Fleming, 

Reports  Clearance  Officer. 
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Task  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program, 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Task  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program  (#1982) 

Date  and  Time:  Apri]  27,  1995  1:00-8:00 
pm.  April  28,  1995  8:00  am-3:00  pm 

Place:  NSF.  4201  Wilson  Blvd.,  Arlingfon, 
VA  (tentatively  scheduled  for  Rm.  375) 

Type  of  Meeting:  Open 


Contact  Person:  Dr.  Robert  Borchers. 
Director,  Division  of  Advanced  Scientific 
Computing.  Directorate  for  Computer  and 
InformatioD  Science  and  Engineering, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230,  703/306- 
1970. 

Minutes::  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  The  objective  of  the  Task 
Force  is  to  advise  the  NSF  on  the  future  of 
its  Supercomputing  Centers  Program 
considering  the  changing  nature  of 
computing  and  information  science  and 
technology.  Its  scope  will  be  limited  to  NSF's 
support  for  advanced  computational  science. 
This  meeting  is  to  seek  advice  and  testimony 
from  representatives  of  the  supercomputer 
industry,  academic  leaders  in  High 
Performance  Computing,  representative  users 
of  the  NSF  Supercomputing  Centers  and 
some  princifMl  investigators  of  Grand 
Challenge  Projects.  The  Task  force  will 
continue  its  discussions  on  the  principles  to 
be  used  in  evaluating  the  options  of  future 
programs,  and  hear  reports  on  visits  of 
memt)ers  to  the  four  existing  Supercomputer 
Centers 


Agenda 

April  27.  1 995  (1 .00  to  8:00  pm) 

1  00-5:00    Advice  and  testimony  from 
members  of  the  High  Performance 
Computing  Community. 

6:00-8:00    Working  Dinner— Subcommittee 
Reports 

April  28.  1995  (8:00  am  to  3:00  pm) 

8:00-9:00    Assemble.  Continental  Breakfast 
9:00-1 1 :00    Advice  and  testimony  from 

members  of  the  High  Performance 

Computing  Community. 
1 1:00-12:00    SutKommittee  meetings 
1 2:00-1 :00    Working  Lunch 
1  00-2:00    Subcommittee  Meetings,  Center 

Inspection  reports 
200-3:00    Recap,  review  assignments,  set 

next  meeting  agenda 

Dated:  April  5. 1995. 
M.  Rebecca  Winkler. 

Committee  .Management  Officer. 
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Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development: 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisorv'  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development. 

Date  and  Time:  April  25-27. 1995:  830 
am  -5:00  p.m 

Place:St.  lames  Hotel.  950  24th  St..  NW  . 
Board  Room.  Washington.  DC  20037 

Type  of  Meeting  Closed 

Contact  Person.  Carolyn  Lyons  Piper,  Asst. 
Program  Director.  4201. Wilson  Blvd.  Room 


suhmioarf  letiw  NAIDI 

Feiimmkip  Pm^vb  (NATO). 

Agenda:  Review  and  Evaluate  NATtD 
p*nponafa 

Reasons  for  Closing:  The  pvopoH 
KMiwmti  iadiMi*  iniormattaB  at  a 
prayriatary  or  confideitiiai  awbam,  tnciutfrng 
lechnicai  mformattoa,  bmaanLutk  data,  sacb  a* 
salaries:  anri  penoiia^  infanaatoan 
conceming  iadrvickmlkaaaacialad  witb  cW 
lis.  Thrac  msOMS  aaa  wiC&ia 

I  4  aiirf*  of  5  use  &&2fa(c)|4) 
aarf  (6)  ol  tW  Cowai— MBt  in  the  StuMfauM 
Ad 

Reasons  for  Lmte  MMbt:  Camiplitatmma. 
•nth  aMSling  Inipsttcs. 

Dalad:  Apnt  S.  1905. 
M.  Reoocca  WCnJcivr* 
Comauttee  .UaaageaejU  Offkiet 
|FR  Doc  9&-Mt7  Fiinl  4-H>-»;  »:4i  mmi 
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eHmination  of  the  ewvironinenfil  montmrinK 
portion  of  rhe  program  win  not  havn  an 
impact  fan  pubtic  health  and  tafery  mmd  dees 
nul  tepreaeiU  •  ceductioa  m  pleM  admij. 

The  State  Cooperati:\'a  Agreemeat  i^togiaaa 
was  established  in  the  1970s  to  provide  NT?C 
asswfance  to  Slafe  mdiologicji  health 
pfCffjma.  throogb  the  Mae  o^  NWC%fun<l(>«' 
contracts.  In  peiknui  ineaaiBnBaBai  of 
raiboactive  material  rateaiad  iatolhe 
environmeat  from  NKOUcflBaadfaci^ties. 
The  States  ifiue  an  annual  repoit  to  the  NH(1 
of  all  anaFyses  rhey  perform  with 
comparisons  of  similar  analyses  \ycxiorm^ 
by  the  respective  nuclear  £acitity.  The  NRC 
uses  this  data  as  a  supptementa!  tool  in 
assessing  the  |}erfonnance  of  envtronreent«r 
laoBitortng  programs  oondactaal  hy  sucleaf 
F>ower  plants.  The  contracts  for 
environmental  monitoring.  wer»!  tiit(>iiii>^dH& 
a  means  to  assist  States  with  rrorlear  ferTfifres 
to  develop  their  own  enviroiiaientai 
monitoring  pro^ama,  hot  oat  to  hil^  hifxt 
tfaem. 

NRC- licensed  facilities  are  uader  sXrikt 
NRC  requireinents  to  monitor  and  control  th»? 
release  of  radroactrwe  naMariate  to  the  ait, 
water  and  ground  around  their  {ar.ilities.  The 
NRC  inspects  and  levieiw  licensee 
conformance  wirh  the  rsquwemsufe  on  .-> 
routine  basis. 

hi  addition  to  the  awwiroMBental 
monitoring  portion  of  the  program,  wtuch 
will  cost  Si  million  for  1995.  the  NRC  has 
a  frovision  in  the  cantrarr.  which  wilt 
continue  to  remain,  ior  the  States  to 
participate  in  the  ^iRC'»  direct  radiatioo 
monitoring  networL  The  aetw«tk  provides 
contiiwjous  measurement  of  the  ambient 
radiation  leveh  arotinrf  scfected  ntirtear 
facilities  by  using  wam/H  devices  caWad 
thermoluminesceot  dosioietCTs  tTLDs)^  The 
cost  of  thui  pro^Tdui  iat  \^h  is  Sl9.VetM. 

The  eo^iromuiut^  rauuttonnK  po£ti«auf 
the  program  was  speLiiicaDy  chosen  fur 
elrmination  because  of  the  exrellent  record 
maintained  by  NRC-hcensed  facilities  in 
controthug  the  leleas*"  of  nidiolo^icaJ 
effluents  mto  the  enwoninent  within 
regulatory  Hauls,  Id  addctioM,  the  eiiminiil  ion 
of  the  data  supplied  by  the  States  wiU  nal 
adversely  effect  NRC's  ability  to  eflectively 
monitor  and  regnfate  NRC  licensees  In  this 
area. 

The  NRC  lacogaiaaa  tlW  exceilent  «ervire 
and  I  iwn>aiitiwi  A*  Staiaa  hm*  provided 
under  this  program.  However,  the  need  to 
constantly  exaiBiBa  and  adjust  programs  to 
ensure  that  public  health  and  safety  is 
proterted  in  the  tnost  cost-e^criva  manner 
FMS  necessitated  the  iTii^M.rion  nr  this 
proffiaiTi. 

IFR  Dor  9S-««71  rired4-I0-9S;  845  dm| 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Two  ^ttoMc  FtHume  for  AlSsslian  Air 
Safety  Sftidy 

As  part  ol  •  special  stttsly  of  aviation 
safety  in  Alaska,  the  National 
Transportation  Safety  Board  will 
convene  two  public  forums.  The  h>ruins 
wilT  be  held  in  tuncau.  Alaska,  on  May 
22. 1995,  al  Uw  Waatnavk  Barasof 
Hotel.  127  North  Fraaklm  St.  end  ia 
Anchoeai^.  Alaska.  <m  h4ay  24  and  2S. 
at  the  Sheraton  Anchora^  Ffotel,  4tn 
Eael  Sbdlk  Awiiue.  For  more 
information,  contact  ^fike  Benson. 
Office  of  Public  AfPkirs.  Wa^mgton, 
D.C.  20594,  telephone  (202)  382-0660. 

Dated:  April  5, 1995. 
Bea  Hardesty. 

Fedtral  Begfster  LiaJaoa  O^gmr. 
IFR  Doc.  95-S771  Filed  ^tO-95;  •;4&aa>l 
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NUGiJEAR  REGULATORY 

COMMISSION 

AnnouncMncnt  ol  th«  NRC's  intent  To 
Reduce  9\m  Scope  o<  Wofti  to  States 
Uader  Contract  to  the  NRC  To  Pertorm 
EnvhPonMMnaai  Monitortng  In  th« 
Environs  of  Selected  NRC  Liceneed 
Facilities 

AQENCV:  Nticlear  Regufafory 

Connnission. 

ACnOMc  Notice  el  OpfpuftM^k);  kx  FeMic 

Comment. 

SWMMARV:  The  Nucleec  Repdation 
CoeMU6»on  (NSC)  is  isauia§ai 


of  il»  ntaa  to  ledace  (he 

scope  of  work  for  contracts  with  States 
wkich  peiHuiiii  euwiioiuweiKaf 
monitoiing  in  the  environs  of  setecferf 
NRC  licensed  facilities.  The  NRC  is 
seeking  comment  £roni  interested  parties 
regarding  the  proposed  contract  actioa 
discussed  in  the  «iu>«»mcenwi 
presented  in  the  appendix  to  tkis 
donunent  The  NRC  will  coosides 
comments  received  froia  iiUerested 
parties  in  the  final  evsiuatioa  ol  ih«i 
proposed  contract  actum. 
DATES:  Comment  period  expir<es  N4ay  26. 
1995.  CoBunents  submitted  after  this 
date  will  be  consideted  if  k  is  practiral 
l»  do  so,  but  assurance  of  consHieration 
cannot  be  given  except  (or  coBOKJcnts 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  cmwim.nts 
to  Chief,  Rules  Review  and  Directives 
Branch.  U.S  Niici*«r  Regnhrtory 
Commission,  Washington.  DC  29555. 
Written  comments  mwy  also  bp 
delivered  to  1 1,S45  Rorkville  Ftke. 
Rockville,  Maryland,  from  7:30  era  to 
4:15  pm.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  PnbRc  Document 
Room,  2120  L  Street,  NW  fLowcr 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATIOM  COHTACT: 
S»ephen  Klemimtowicz,  (.701)  415-1084. 
SUPPI.EMEIVTART  mFOnMATKM: 
Announrement  of  the  NRC's  intent  lo 
reduce  the  scope  of  work  to  States  under 
contract  to  the  NRC  to  perform 
environmental  muoitoiiDg  in  the 
environs  of  selected  NRC  licensed 
facilities  appears  ia  the  appendix  to  this 
document. 

Dakd  at  RwkvilW.  Mar^iaad.  this  5di  day 
of  April  1995. 

For  the  Nuclear  Regulatory  CaBMBiaBiaai 
Charles  L.  Miller, 

Chief,  Emergency  Preparedness  mad 
Radiation  Protection  Branch,  Divitiam  of 
Technical  Support,  Offic*  ofNochear  Reactor 
Rpffiiatian. 

Appendix — Anneuncemenl  of  the  NKCs 
■stent  to  Reduce  fiie  Scicpe  of  Wnrk  to  States 
Under  Contract  to  the  NRC  To  Perfona 
Enviramuental  MonrYorin);  in  the  EnTirons  of 
Sel«<..ted  NRC  Licensed  Facjtities 

The  Nuclear  Regulatory  Commission  is 
soliciting  comments  on  its  plan  to  reduce  the 
scope  of  work  for  the  Cooperative  Agreeroent 
program  under  which  States  ara  paid  ^r 
1  ondiKrt  rsdjoiegtai  anvifnnmeniBi 
monitonog  in  the  environs  of  setadad 
nuclear  facilities.  The  NRC  plant  to  elianaate 
the  scope  of  work  in  1 99fi  for  the  part  of  the 
paaBrvR  nnder  which  .States  obtain  and 
analyeeii»iionniaiilal  samples.  However. 
the  NRC  plans  to  coirtintie  the  pert  of  the 
program  uader  whirfi  Stales  particrpte  in 
the  NRC's  direct  radierioTr  nHNiilonng 
network.  This  rpchii-tron  in  the  scope  of  work 
of  the  program  dir«:tfy  affects  17  Sfates  The 


Pecfcet  No.  50-^06} 

Northern  States  Power  Company; 
Prairie  Island  Nuclear  GencTa<ng 
Plant,  Unit  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Un|>act 

The  U.S.  Nuclear  Regtitatory 
Commi.ssion  (the  Commission)  is 
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considenng  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-60,  issued  to  Northern  States 
Power  Company,  (the  licensee),  for 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant.  Unit  2,  located  in 
Goodhue  County,  Minnesota 

Environmental  Assessment 

Identification  oj  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  February  23 
and  March  3. 1995.  The  proposed  action 
would  exempt  the  licensee  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J.  Paragraph  III.D.l.(a),  to  the 
extent  that  a  one-time  interval  extension 
for  the  Type  A  test  (containment 
integrated  leak  rate  test)  by 
approximately  24  months  from  the  Ma> 
1995  refueling  outage  to  the  May  1997 
refueling  outage  would  be  granted 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
lest  from  the  May  1995  refueling  outage 
to  the  May  1997  refueling  outage, 
thereby  saving  the  cost  of  performing 
the  test  and  eliminating  the  test  period 
from  the  critical  path  time  of  the  outage. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  Prairie  Island  Nuclear 
Generating  Plant,  Unit  No.  2,  to  show 
good  containment  performance  and  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
exemption,  would  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The  NRC 
staff  also  notes  that  the  Pi^irie  Island 
Nuclear  Generating  Plant.  Unit  No.  2, 


containment  penetration  and  weld 
channel  pressurization  system  provides 
a  means  for  continuously  monitoring 
potential  containment  leakage  paths 
during  power  operation.  The  change 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  tyjjes  or  amounts 
of  any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  m  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action.  The  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Prairie  Island  Nuclear 
Generating  Plant  dated  May  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the 
Minnesota  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  ofHcial  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  February  23  and  March  3. 
1995,  which  are  available  for  public 


inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Dated  at  Rockville.  Mar>land.  this  5th  day 
of  April  1995. 

For  the  Nuclear  Regulatory  Commission. 
Cynthia  Carpenter, 

Acting  Director,  Project  Directorate  lll-l . 
Division  of  Reactor  Projects-IU/IV  Office  of 
Nuclear  Reactor  Regulation. 
IFR.Doc.  95-8844  Filed  4-10-95;  8:45  amj 
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(Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company, 
Diablo  Canyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulator}' 
Commission  (the  Commission)  is 
considering  issuance  of  an  e.xemption 
from  Facility  Operating  License  Nos. 
DPR-80  and  DPR-82,  issued  to  Pacific 
Gas  and  Electric  Company  (the 
licensee),  for  operation  of  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  located  in  San  Luis  Obispo, 
California. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
schedular  relief  from  the  Section  IV.F.3 
of  10  CFR  Part  50,  Appendix  E 
requirement  for  a  biennial,  full-scale 
emergency  preparedness  exercise.  The 
action  would  allow  the  licensee  to 
postpone  its  1995  full-Scale  exercise 
until  1996  and  subsequently  conduct 
these  exercises  in  even-numbered  years. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October  17,  1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
support  the  State  of  California's  request 
to  reschedule  the  Diablo  Canyon 
Nuclear  Power  Plant  (DCPP)  offsite 
biennial  exercise  because  currently  both 
nuclear  utilities  (Pacific  Gas  and 
Electric  Company  and  Southern 
California  Edison)  conduct  their 
biennial,  full-scale  exercises  in  odd; 
numbered  years,  which  creates  a 
hardship  for  the  State  in  terms  of 
manpower  and  finances.  The  change 
would  allow  the  State  to  participate  in 
one  exercise  each  year  instead  of  two 
exercises  every  other  vear. 


1»430 


Kptirral  Rp^ister  /  Vok.  60.  No.  69  /  Tnesdav,  April  11.  1995  /  Notices 


Federai  Register  /  Vol.  60.  No.  69  /  Tuesday.  April  11,  1995  /  Notices 


18431 


EnviroiwMrutai  UmpacU  of  Om  Propated 
Action 

The  proposed  exaDptioo  would  not 
adversely  aflucl  the  respooM 
(apabilities  of  the  lii  onwa  and 
governmental  agencies.  Tbe  most  rautQl 
DCPP  offsite  exerciae  was  conducted  in 
1993.  and  there  were  no  is.sues 
i(J«nfified  which  required  immediate 
(;orre<;tive  actions.  The  Federal 
Emergency  Management  Agency 
(FEMA),  by  letter  dated  March  2.  T  W5. 
informed  the  NRC  that  s\ich  a  sc  hediite 
change  would  have  no  adverse 
implications  on  pubh'c  health  and 
safety.  Tbe  Commission  has  completed 
its  evaluation  of  the  pmposad  action 
and  concludes  that  the  intent  of 
Appendix  E.  Sactioa  IV.F.3  to  ensure 
site  emergency  preparedness  is 
maintained  is  met.  Therefore,  the 
chanf^  will  not  increase  the  probofaiFtty 
or  consequences  of  accidents,  no 
changes  are  being  made  in  tbe  types  or 
amounts  of  any  effluents  that  mtiy  be 
released  offsite,  aiid  there  is  no 
significaiit  lncree«a  in  th«  allowabto 
individual  or  curauUtive  occup«ti«mal 
radiation  exposure.  Accordingly,  tbe 
Coinniission  concludes  that  there  are  no 
significant  radiologicai  eaviroiunenla] 
impacts  associated  with  tbe  proposed 
action. 

VVLtk  regard  to  potentia) 

nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environiBental  impact.  Accordingly,  tfa« 
Commission  cx>ncludes  thai  there  aje  no 
signiBcaot  nonradiological 
environmea4al  impacts  associated  with 
the  prc^Mtsed  action. 

AlttmatJvns  to  the  Proposed  Action 

Since  tlie  Conunission  has  concluded 
there  is  no  measurable  ertviromnental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  ne«^  not 
be  evahiated.  As  an  ahemative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts  and  would  resiJt  in  a  hardship 
to  the  Slate  of  California.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
.similar. 

Altematwe  Use  of  Resources 

This  action  does  not  involve  tbe  use 
of  any  resources  not  previously 
considered  in  the  Final  Emrirofunenlai 
Stattaaeat  iav  Diablo  Canyon  Nuclear 
Power  Plant,  Units  Nos.  1  and  2. 


Agencies  and  Fenons 

In  accordance  with  its  stated  policy, 
on  March  27.  1995.  the  staff  consulted 
with  the  California  State  offfdal,  Mr. 
Steve  Hsu  of  the  Depaitment  of  HeaFrh 

Services,  rffgrirtting  the  environmental 
imparl  of  the  proposed  action.  The  State 
ofRrial  had  no  comments. 


Finding  of  No  Significant 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  tbe  proposed  action  will  not  hove 
a  significant  effect  on  the  quality  of  the 
human  environment.  Aan>rdingly,  the 
Commission  hes  determined  not  to 
prepare  an  environmental  impert 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  16.  1994.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Cebnan  Building.  2120  I.  Street. 
NVV.  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
California  Polytechnic  State  University, 
Robert  E.  Kennedy  Library.  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo.  California  93407. 

Dated  at  Rockville.  Marylaiui.  this  4ti>  day 
of  April  1995. 

For  the  ^fuclear  EleguUtury  CaniHiwvtoa 
WUliaa  H.  Balcmaa, 
Dirptfor.  Project  DireciOKtie  fV-3.  Division 
of  Reactor  ProfecU  UI/IV.  ()ffi<:e  ofSucJtxr 
Heactor  Regulation. 

|FR  Doc.  95-8872  Filed  4-lO-»5.a:4Saml 
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[Docket  tto.  5fr-34t] 

Detroit  Edison  Co.;  Notice  of  P^artiaf 
Denial  of  Amendment  to  Facilfty 
Operatif>9  License  and  Opportune  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commissioa  (the  CcnninissMa)  has 
partially  denied  a  request  by  Detroit 
Edison  Company,  (license)  for  an 
amendment  to  Facility  (Dperaling 
License  No.  NPF~43  issued  to  the 
licensee  for  operation  of  Fermi  2, 
located  in  Frenchtown  Township. 
Monroe  County,  Michigan.  Notice  of 
Consider^ion  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  August  18,  19S3  (58 
FR  43925). 

Tbe  purpose  of  the  bcensee's 
amendnieol  request  was  to  revise  the 
Technical  Specificatiaas  fTS)  to  allow 
use  of  an  updated  laboratory  testing 
.standard  kx  surveillance  testing  of 
representative  charcoal  samples  from 
the  cootrol  rocm  eniergeocy  fihratioo 
system  (CREFS)  and  tbe  standby  f^ 


trestmeat  system.  Additionally,  the 
CREFS  ACTION  STATEMEI^TS  were  to 
be  revised  to  remove  restrictions  on 
corf;  alterations  aivl  handling  of 
irradiated  fuel  in  the  secondary 
contairmient  when  the  CREFS  is 
inoperable  under  certain  conditions. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  fully 
granted.  The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  March  31, 1995 

By  May  11, 1995.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  afFected  by  this 
proceedif>g  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Atterrtion: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  N\V..  Washington.  DC  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  John  Flynn.  Esq.,  Detroit  Edisoo 
Company,  2000  Second  Avenue,  Detroit 
Michigan  4S266.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  29,  1993,  as 
supplemented  October  8. 1993.  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  March  31. 1995. 

These  documents  are  available  for 
public  inspection  at  the  Clonunission's 
Public  Document  Room,  the  Ceiman 
Building.  21 20  L  Street.  N W., 
WashingtoD.  DC  20555  and  at  the 
Monroe  County  Library  System,  3700 
South  Cust^  Road.  Monroe,  Michigan 
48161.  A  copy  of  item  (2)  may  be 
obtained  upon  written  reqnest 
addressed  to  the  U.S.  Nu<^eflr 
Regulatory  Commi.ssion,  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Mai^'taxkd.  this  i\st  day 
of  March  1995i. 

Foi  the  Nudear  Reguteory  ConvBissioo. 
Timodqr  G.  Calbiini,  Sr.. 
Project  Monoger.  Prafixt  Dinctonte  l^-f, 
DMiuon  of  Reactor  Projects— in/TV,  Office  of 

Nuclear  Reactor  Reg/tiatton. 

|FR  Doc  95-S842  Filed  4-10-95;  I;**  amf 
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Entergy  Operations  Inc.;  Notice  of 
Consideration  of  tssuattca  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
artd  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Ojserating  License  No.  NFP- 
38,  issued  to  Entergy  Operations  Inc. 
(the  licensee),  for  operation  of  the 
Waterford  Steam  Electric  Station.  Unit 
3,  located  in  St.  Charles  Parish. 
Louisiana. 

The  proposed  amendment  would 
remove  a  footnote  tied  to  MODE  1  of 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  3.1.1.3. 
moderator  tempwrature  coefficient 
(MTC).  The  deleted  footnote  was  only 
valid  for  Cycle  2  and  its  removal  is 
purely  administrative.  A  new  footnote  is 
added  to  surveillance  4.1.1.3.2.C  that 
proposes  a  one  time  deviation  not  to 
perform  the  specified  two-thirds  end-of- 
cycle  (EOC)  MTC  test  for  Cycle  7.  TS 
3.1.1.3  requires  that  the  most  negative 
MTC  value  for  this  cycle  to  be  less 
negative  than  the  Core  Operating  Limits 
Report  ((X)LR)  specified  a  value  of 
-3.3x10-"  delta  k/kT  Waterford  3  has 
determined  that  the  most  negative  MTC 
value  for  the  current  cycle  is 
-  2.88x10-*  delta  k/k^F  The  MTC  for 
Waterford  3  Cycle  7  has  been 
determined  to  be  well  within  the  TS 
limit  including  applicable  uncertainties. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
acccndance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 


Waterford  3  is  cunently  analyzed  for  a 
ECX:  limiting  value  of  -  3.3x10 -«  delu  k/k/ 
°F.  Under  tbe  proposed  change,  compliance 
with  this  TS  Limit  is  assured  by  supporting 
data  and  analysis.  Tbe  analysis  demonstrates 
that  the  predicted  EOC  7  best  estimate  MTC 
value  is  -2.88x10-*  delta  k/k/T'.  This  is  a 
conservative  value  because  it  includes  a  28 
EFPD  extension  beyond  the  actual  end  of  fiill 
power  reactivity  The  margin  to  the  TS  limit 
is  thus  0.42x10-*  delta  kJk'F. 

The  probability  and  consequences  uf  an 
accident  previously  evaluated  will  not  be 
increased  because  this  change  does  not 
modify  any  assumptions  used  in  the  input  to 
the  safety  analyses.  The  current  safety 
calculations  will  remain  valid  because  the 
allowed  range  of  MTC  values  will  not 
change.  Therefore,  the  proposed  change  will 
not  involve  any  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Plant  operation  and  plant  parameter  TS 
limits  will  remain  unchanged.  There  are  no 
new  changes  in  plant  design  nor  are  any  new 
failure  modes  introduced.  Therefore,  the 
pruptosed  change  will  not  create  tbe    •  ' 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Margin  of  safety  will  not  be  reduced 
because  the  range  of  allowed  temperature 
coefficients  will  not  be  changed.  The 
surveillance  program  consisting  of  beginning- 
of-cycle  measurements  was  not  affected. 
Explicit  End-of-Cycle  7  MTC  predictions 
have  ensured  that  the  MTC  is  and  will 
remain  within  the  range  of  specified  values. 
Therefore,  the  proposed  change  will  not 
involve  any  reduction  in  a  maigin  of  safety. 

The  NRC  staH^has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commi.ssion  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 


publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11455  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  11, 1995,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  l)e 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFK  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Caiman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
((document  room  located  at  the 
"University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront.  New 
Orleans,  LA  70122.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  .shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  treasons 
why  intervention  should  be  permitted 
with  particular  reference  ko  the 
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following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speciflc  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a'party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal' 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
ex:  20555,  and  to  N.  S.  Reynolds.  Esq- 
Winston  &  Strawn.  1400  L  Street,  NW.. 
Washington  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  4,  1995,  as 
supplemented  by  letter  dated  April  5, 
1995.  which  are  available  fo(  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room, 
located  at  the  University  of  New  Orleans 


Library,  Louisiana  Collection,  Lakefront. 
New  Orleans.  LA  70122. 

Dated  at  Rockville,  Maryland,  this  6th  day 
ofAprill995. 

Chandu  P.  Patel. 

Profeci  Manager.  Project  Directorate  A  -  J . 
Division  of  Reactor  Projects — Ill/IV.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  95-8846  Filed  4-10-95;  8:45  am) 
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[Docket  No.  50-483] 

Union  Electric  Company  (Callaway 
Plant  Unit  1) 

Exemption 

/ 

Union  Electric  Company  (UE  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-30.  which 
authorizes  operation  of  Callaway  Plant, 
Unit  1  (the  facility),  at  a  rated  power 
level  not  in  excess  of  3565  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  locatcid  at  the  licensee's 
site  in  Callaway  County,  Missouri.  The 
license  provides  among  other  things, 
that  it  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

//. 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (CILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 
the  plant  is  shutdown  for  the  10-year 
plant  inservice  inspection. 

By  letters  dated  December  9,  1994, 
•  and  January  27, 1995.  UE  requested 
relief  from  the  requirement  to  perform  a 
set  of  three  Type  A  tests  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The 
requested  exemption  would  permit  an 
interval  extension  for  the  third  Type  A 
test  of  approximately  18  months  (fi'om 
the  currently  scheduled  outage,  March 
1995,  until  the  next  planned  refueling 
outage,  September  1996).  The 
exemption  request  would  also  permit 
the  third  Type  A  test  of  the  first  10-year 
ser\'ice  period  not  to  correspond  with 
the  end  of  the  current  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code)  10- 
year  plant  inservice  inspection  interval. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12. 


paragraph  (aU2}^ii),  as  the  basis  for  the 
exemption.  The  underlying  purpose  of 
the  requirement  to  perform  three  Type 
A  CILRTs,  at  approximately  equal 
intervals  during  each  10-year  service 
period,  is  to  assure  that  leakage  through 
the  primary  reactor  containment  is 
detected  and  does  not  exceed  allowably 
leakage  rate  values.  The  licensee  has 
stated  that  the  existing  Type  B  and  C 
local  leak  rate  test  (LLRT)  programs  are 
not  being  modified  by  this  request,  and 
will  continue  to  effectively  delect 
containment  leakage  caused  by  the 
degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  It  has  been 
the  consistent  and  uniform  experience 
at  Callaway  during  the  three  Type  A 
tests  conducted  from  1984  to  date,  that 
any  significant  containmisnt  leakage 
paths  are  detected  by  the  Type  B  and  C 
testing.  The  Type  A  test  results  have 
only  been  confirmatory  of  the  results  of 
the  Type  B  and  C  test  results.  Therefore, 
consistent  with  10  CFR  50.12,  paragraph 
(a)(2)(ii),  application  of  the  regulation  in 
this  particular  circumstance  would  not 
serve,  nor  is  it  necessary  to  achieve,  the 
underlying  purpose  of  the  rule. 

IV 

Section  in.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  an 
interval  extension  for  the  Type  A  test  by 
approximately  18  months.  The 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1)  this 
exemption  is  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(ii),  are  present  justifying 
the  exemption;  namely,  that  application 
of  the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpase  of  the 
rule. 

The  NRC  staff  has  reviewed  the  basis 
and  supporting  information  provided  bv 
the  licensee  in  the  exemption  request. 
The  NRC  staff  has  noted  that  the 
licensee  has  a  good  record  of  ensuring 
a  leak-tight  containment.  All  Type  A 
tests  were  within  the  acceptance  limits. 
The  first  Type  A  test  passed  with 
significant  margin.  The  second  Type  A 
test  confirmed  leakage  previously 
identified  by  Type  C  testing.  The 
licensee  subsequently  replaced  all 
containment  boundary  Essential  Servi<;e 


Water  valves  with  an  improved  design 
stainless  steel  valve.  This  replacement 
improved  LLRT  results  by  84%  for  the 
affected  penetrations.  The  licensee  has 
noted  that  the  results  of  the  Type  A 
testing  have  been  confirmatory  of  the 
Type  B  and  C  tests,  which  are 
performed  biennially,  and  will  coottnue . 
to  be  performed.  The  NRC  staff 
considers  that  these  inspections  and 
system  enhancements,  though  limited  in 
scope,  provide  an  important  added  level 
of  confidence  in  the  continued  integrity 
of  the  containment  boundary. 

The  NRC  staff  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493,  whirJi 
provides  the  technical  justification  for 
the  present  Appendix  J  rulemaking 
effort  which  also  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Tyf>e  A  te.st. 
measures  overall  containment  leakege. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493,  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  about  3%  of  leakage  that 
exceeds  current  requirements  is 
detectable  only  by  QLRTs,  and  those 
few  failures  were  only  marginally  above 
prescribed  limits.  This  study  agrees  well 
with  previous  NRC  staff  studies  which 
show  that  Type  B  and  C  testing  <an 
detect  a  very  large  percentage  of 
containment  leaks.  The  Callaway 
experience  has  also  been  consistent 
with  this. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OL,-  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  persf>ective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2La;  in 
one  case  the  as-found  leakage  was  less 
than  3L,;  one  case  approached  lOLa;  and 
in  one  case  the  leakage  was  found  to  be 
approximately  21 U-  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  tfie  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  L, 


(approximately  200L„  as  discussed  in 
NURE&-1493). 

Based  on  generic  and  plant  specific 
data,  the  NRC  staff  finds  the  basis  for 
the  licensee's  proposed  exemption  to 
allow  a  one-tfme  exemption  to  permit  a 
schedular-extemionofone  cydie  fortfae 
performance  of  the  Appendix  J  Type  A 
test  to  be  acceptable. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
-granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(60  FR  15611). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion- of  the  1996  refueling  outage. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville.  Marvland  this  4th  d<iy 
of  April  1995. 

Elinor  G.  Aden.sam, 

Acting  Director,  Division  of  Reactor  Pro/etfs — 
Ul/iV.  Office  ofMudear  Reactor  Reflation 
IFR  Doc.  95-8847  Filed  4-10-95;  8:45  am| 
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SECURITIES  ANO  EXCHANGE 
COMMISSION 

[Release  No.  34-35567;  File  No.  SR-OCC- 
95-02] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  ^tot»ce 
of  Filing  of  Proposed  Rule  Change 
Seeking  to  Make  the  Stock  Loan/Hedge 
Program  Availat>ie  to  MarXet-Maker 
and  Specialist  Accounts  Established 
and  Maintained  by  Clearing  Memt>ers 

April  5.  199.";. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  13. 1995.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
(  Commission")  the  proposed  rule 
change  (File  No.  SR-OCC-95-02)  as 
described  in  Items  I.  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  riiange 
from  interestcv  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  OCC's  Stock  Loan/ 
Hedge  Program  available  to  accounts 
established  and  maintained  with  OCC 
by  clearing  members  for  market-makers 
and  specialists. 


'i5U.S.C7»s(bKi)(i9««l. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(Al  Self  Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  primary  purpose  of  the  proposed 
rule  change  is  to  make  OCC's  Stock 
Loan/Hedge  Program  *  available  to 
accounts  established  and  maintained 
with  OCC  by  clearing  members  for 
market-makers  and  specialists.^ 
Pursuant  to  OCC's  By-Laws  and  Rules 
regarding  its  Stock  Loan/Hedge 
Program,  clearing  members  are 
permitted  to  carry  stock  loan  and 
borrow  positions  in  market-maker 
accounts.*  However,  at  the  time  OCC 
proposed  its  Stock  Loan/Hedge 
Program,  OCC  was  concerned  that  its 
Market-Maker  Agreements  *  did  not 
adequately  accommodate  stock  loans. 
Accordingly,  OCC  appended  an 
Interpretation  to  Article  XXI,  Section  5 
of  its  By-Laws  stating  that  OCC  would 
not  permit  stock  loan  positions  and 


-  For  a  description  of  OCC's  Slock  L.oan/Hedge 
Program,  refer  to  Securities  Exchange  Act  Release 
No.  32638  Duly  15.  1993).  58  FR  39264  |File  No 
SR-CX;C-92-34l  (order  granting  permanent 
approval  of  the  Stock  Loan/Hedge  Program). 

^  Market-makers  and  specialists  are  collectively 
referred  to  in  this  Notice  as  "market-makers."  and 
accounts  established  and  maintained  with  OCC  by 
clearing  members  for  market-makers,  including 
separate  market-maker's  or  specialist's  accounts, 
combined  market-maker's  or  sp>ecialists'  accounts, 
registered  trader's  accounts  and  stock  market- 
maker's  or  stock  specialist's  accounts  (as  described 
in  Article  VI,  Section  3  of  OCC's  By-Laws)  are 
collectively  referred  to  in  this  Notice  ds  "market- 
maker  accounts." 

'*  For  examples  of  permitted  stock  loan  and 
borrow  positions,  refer  to  OCC  By-Laws  Article  XXI. 
Section  5  stating  that  a  stock  loan  position  may  not 
be  maintained  in  a  market-maker  account  unless  the 
loaned  stock  to  which  the  slock  loan  position 
relates  is  held  for  the  account  of  the  market-maker: 
OCC  Rule  601(c)  setting  out  margin  requirements 
for  market-maker  accounts  in  which  stock  loan  and 
borrow  positions  are  carried:  and  OCC  Rules  2209 
and  2210  describing  the  treatment  of  stock  loan  and 
borrow  positions  of  a  suspended  clearing  member, 
including  stock  loan  and  borrow  positions  carried 
in  market-maker  accounts. 

^The  term  "Market-Maker  Agreements  '  is  used 
in  this  Notice  to  refer  collectively  to  the  three  forms 
(if  agreement  for  market-maker  accounts  [i.e.. 
separate  market-maker's  accounts,  combined 
market-maker's  accounts,  and  joint  accounts). 


stock  borrow  positions  to  be  maintained 
in  a  market-maker's  or  specialist's 
account  unless  the  market-maker  or 
specialist  had  entered  into  an  account 
agreement  authorizing  stock  loan 
positions  and  stock  borrow  positions  to 
be  maintained  in  the  account.^  In 
addition,  OCC  stated  in  SR-OCC-92-34 
that  it  intended  to  submit  revised 
versions  of  the  various  forms  of  Market- 
Maker  Agreements  to  the  Commission 
in  a  separate  proposed  rule  change  in 
the  near  future. 

OCC  has  reviewed  its  current  Market- 
Maker  Agreement  forms  and  concluded 
that  the  current  forms  do  adequately 
accommodate  the  Stock  Loan/Hedge 
Program.  Section  1  of  each  Market- 
Maker  Agreement  causes  the  market- 
maker  and  the  clearing  member  to  each 
agree  that  OCC  has  a  lien  "on  all  long 
positions,  securities,  margin  and  other 
funds  and  assets  in  the  Account."  OCC 
believes  that  stock  loan  and  borrow 
positions  are  "securities,  margin  and 
other  funds  and  assets,"  and 
accordingly  has  concluded  that  this 
language  adequately  establishes  its 
rights  with  respect  to  stock  loan  and 
borrow  positions  carried  in  market- 
maker  accounts. 

In  addition,  OCC  has  concluded  that 
Section  3  of  its  Market-Maker 
Agreement  causes  market-makers 
signing  the  agreement  to  adequately 
authorize  the  clearing  member  to  lend 
assets  (i.e..  stock)  in  the  account  and  to 
adequately  authorize  OCC  to  rely  on  the 
terms  on  which  the  assets  are  loaned. '^ 


'•Supra  note  2 

'A  stock  loan  is  not  the  result  of  an  "e.xchangc 
transaction"  for  purposes  of  OCC's  rules  because  it 
does  not  arise  from  a  transaction  on  an  exchange. 
OCC  therefore  was  concerned  that  the  language  of 
Section  1  of  the  Market-Maker  Agreement  did  not 
adequately  accommodate  stock  loans  because  the 
language  is  limited  to  exchange  transactions  of 
market-makers  for  whom  an  account  is  established 
However,  a  stock  borrow  or  loan  position  is 
established  by  a  lending  clearing  member  or 
borrowing  clearing  member  not  by  a  market-maker 
As  deflned  in  Article  I,  Section  1(S)(8).  the  term 
"stock  borrow  position"  means  the  position  of  a 
borrowing  clearing  member  in  respect  of  a  stock 
loan.  In  addition,  in  Article  I.  Section  1(S)(11),  the 
term  "stock  loan  position"  means  the  position  of  a 
lending  clearing  member  in  respect  of  a  stock  loan 
A  borrowing  clearing  member  does  not  rteed  any 
authorization  from  a  market-maker  in  whose 
account  it  instructs  OCC  to  carry  a  stock  bonow 
position  because  the  position  is  entirely  the 
responsibility  of  the  clearing  member.  Similarly,  a 
stock  loan  position  is  entirely  the  responsibility  of 
the  lending  clearing  member  However,  because  a 
stock  loan  position  in  a  market-mak«r  account  may 
arise  only  from  a  clearing  member's  lending  of  stock 
held  for  the  account  of  a  market-maker  for  whom 
the  account  is  carried  (see  Article  XXI.  Section  S(d) 
of  OCC's  By-Laws),  a  lending  clearing  member  does 
need  authority  firom  a  market-maker's  stock  and 
OCC  needs  authority  from  the  market  maker  to 
permit  the  clearing  member  to  lend  a  market-maker 
to  rely  upon  the  terms  of  the  loan.  As  described  in 
the  text,  OCC  believes  the  current  form  of  the 


Therefore,  OCC  now  believes  that  the 
Interpretation  to  Article  XXI.  Section  5 
of  its  By-Laws  is  unnecessary  and 
proposes  to  delete  the  Interpretation. 

CfcC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder  because  the 
rule  proposal  will  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  OCC  will  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comrpission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


Marke'.-Maker  Agreements  cause  market-makers  to 
provide  this  authority  to  both  the  clearing  member 
and  OCC. 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
insftection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-C)CC-95-02 
and  should  be  submitted  by  May  2, 
1995. 

For  the  Commission  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-8870  Filed  4-10-95:  8:45  ami 

B4LLINC  COOE  8010-01-ji 

[Release  No.  34-35566;  File  No-  SR-OCC- 
95-03] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  OCC's  Exercise-by- 
Exception  Procedures  Applicable  to 
Expiring  Index  Options 

April  5.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  16,  1995,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-OCC-95-03)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  threshold  used 
to  determine  the  in-the-money  amount 
of  index  options  (other  than  flexibly 
structured  index  options)  carried  in 
clearing  members'  customers'  accounts 
in  connection  with  OCC's  exercise-by- 
exception  processing  procedures.-' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discus,sed  any 


comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  exercise 
threshold  for  index  option  contracts, 
including  Quarterly  Index  Expiration 
option  contracts,  carried  in  a  clearing 
member's  customer  account  in 
connection  with  OCC's  exercise-by- 
exception  ("ex-by-ex")  processing 
procedures.'  The  exercise  threshold 
used  for  flexibly  structured  index 
options  is  not  effected  by  the  proposed 
change. 

Two  thresholds  are  currently 
specified  in  OCC's  Rules;  the  first 
threshold  is  for  index  options  carried  in 
clearing  members'  customers'  accounts, 
and  the  second  threshold  is  for  index 
options  carried  in  all  other  clearing 
member  accounts.  The  current  threshold 
for  customer  positions  is  $25.00  per 
index  option  contract  and  the  threshold 
for  all  other  positions  is  $1.00  per  index 
option  contract.  OCC  proposes  to  reduce 
the  threshold  for  customer  positions  to 
$1.00  per  index  option  contract.  Any 
position  in-the-money  by  that  amount  or 
more  would  be  exercised  unless  the 
clearing  member  submitted  a  timely, 
contrary  instruction  to  OCC.  The 
proposed  change  to  the  threshold  for  ex- 
by-ex  processing  will  not  affect  clearing 
members'  obligations  to  their  customers 
or  correspondent  brokers,  which  are 
determined  by  contract  and  by  generally 
applicable  principles  of  law. 

The  proposed  change  has  been 
discussed  with  representatives  from 
OCC's  participant  exchanges  and 
clearing  membership  who  have 
concurred  in  its  implementation. 
Clearing  member  representatives  have 
advised  OCC  that  the  change  would 
reduce  the  risks  associated  with  the 
expiration  of  index  options  as  well  as 
their  operational  costs.  Accordingly, 


«17  CFR  200  30-3(a}(12)  (1094). 

•  15  U.S.C  78s(b)(i)  (I'sea). 

^Conforming  changes  have  been  i)roi)Osfid  to  OCC 
Kulos18(M(a)and(b). 


■'  Ex-by-ex  processing  presumes  that  a  clearing 
member  would  desire  to  exercise  all  options  that 
are  in-the-money  tiy  a  specified  tbreslrald. 
Accordingly,  all  options  subject  to  ex-by-ex 
processing  are  identified  as  being  in-the-money,  at- 
the-money.  or  out-of-the-money  in  a  report 
provided  to  the  cJearing  memlier  through  C/MACS 
or  by  bard  copy.  Such  report  reflects  that  the 
ciaering  member  instructs  OCC  to  exercise  all 
options  that  are  in-the-money  by  the  threshold 
amount.  However,  the  clearing  memtjer  can  iss\ifi 
contrar>'  instructions  to  OCC. 


OCC  believes  that  the  pro|>osed  change 
would  provide  cost  savings  to  its 
clearing  membership  without  affecting 
the  risk  of  processing  expiring  options. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder  because  the 
rule  proposal  will  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
index  options  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Rsgulatory  Organization  "s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  OCC  will  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW  , 
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VV  a&hinfi^oa.  DC  20540.  Copies  of  such 
flling  will  also  Iw  available  for 
inspection  and  copying  at  the  priocipa) 
office  oi  OCC.  All  sLkbmii>i>iuns  .should 
refer  to  the  file  number  SR-OOC-95-03 
and  should  be  sufanilted  by  May  2. 
1995. 

For  riw  Cominission  by  the  Division  i>f 
Mafiet  lUpukttoa.  putsaaat  to  dekigaled 
.lultiortly.* 
Marfan*  H.  McFaHanA 

ik'puty  Secrptary. 

IFR  Doc.  9&-«86a  Fileb  4-10-95;  8:4S  ami 

BiLUNQ  ooof  tato-at-M 


[ReleeM  Ho.  36-26265) 

Filings  Under  the  Public  Utility  Holding 
Company  Ad  of  1936,  as  Amended 
(•Act") 

April  5,  1995. 

Notice  is  hereby  given  that  the 
following  fiKngfs)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  applicatk)n(s) 
and/or  deciaration(&>  for  complete 
statements  of  the  propoaed 
transaction(s)  summarized  below.  The 
application's)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  OfBce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  1. 1995.  to  the  Secretary.  Securities 
and  Exchange  Commission. 
Washington.  DC  20^49,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attoraey  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  panted  and/or  permitted  to 
become  effective. 

The  SoutherR  Cempany  (70-8595) 

Notice  of  Proposal  to  Issue  Common 
Stock.  Ckder  Authorizing  Solicitation  of 
Proxies 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East.  Atlanta. 
Georgia  30346,  a  registeied  holding 


company,  has  filed  a  declacation  under 
sections  6ia).  7  and  12(e)  of  the  Act  and 
rules  54.  62  and  65  thereunder. 

Souther  proposes,  from  time  to  tune 
through  December  31.  2005,  to  issue  up 
to  one  million  shares  of  its  cuminoo 
stock,  par  value  S5.00  per  share 
("Common  Stock"),  pursuant  to  The 
Outside  Directors  Stock  Plan  for 
Subsidiaries  of  The  Southern  Company 
("Plan  ■).  The  Commons  Stock  to  be 
issued  was  authorized  by  order  dated 
November  2.  1993  (HCAR  No.  25917) 
("1993  Order").  In  addition,  the  1993 
Order  authoriaes  Southern  to  acquire 
Common  Stock  on  the  open  market  to 
■deliver  to  a  director  in  accordaoce  with 
the  Plan. 

The  Plan  provides  that  any  member  of 
the  Board  of  Directors  of  a  System 
Company,  defined  in  the  Plan  as 
Alabama  Power  Company  ("Alabama 
Power").  Georgia  Power  Company 
("Georgia  Power").  Gulf  Power 
Company  ("Gulf  Power").  Mississippi 
Power  Company  ("Mississippi  Power") 
cmd  Savannah  Electric  and  Power 
Company  ("Savannah  Etectric"V  who  b 
not  otherwise  actively  employed  by 
Southern  or  any  of  its  subsidiaries  or 
affiliates  shall  receive  a  portion  of  his  or 
her  annua)  retainer  fee  ("Retainer  Fee"). 
as  set  forth  in  the  table  below,  in 
unrestricted  Common  Stock  of 
Southern,  with  the  remainder  of  the 
Retainer  Fee  to  be  payable,  in 
increments  elected  by  the  director,  in 
cash  or  in  unrestricted  Common  Stock 
of  Southern.  Initially,  annual  Retainer 
Fees  for  directors  of  the  System 
Companies  are  as  follows: 


Company 

Armuai 

retainer 

fee 

DoUar 
amount 
of  re- 
quired 
stcx:k  ds- 
tritxAion 

Alt>ama  Power  

$20,000 
23,000 
12,000 
12X100 
12.000 

$3,000 

Georgia  Power 

Gulf  Powef         

3,000 
2,000 

Mississippt  Power  

Savannah  Eteca^c  ..„. 

2,000 
2.000 

4  17  nvo  tfu\^ir\    iZ-Ws***  fifwu] 


The  board  of  directors  of  Southern  has 
adopted  the  Plan,  subiect  to  stockholder 
approval.  The  Plan  will  be  administered 
by  the  Compensation  Committee  of  the 
board  of  directors  of  Southern 
("Committee").  The  Committee  will 
have  the  discretion  to  interpret  the  Flan, 
including  any  ambiguities  contained 
therein  and,  subject  to  its  provisions,  to 
make  all  determinations  necessary  or 
desirable  for  the  Plan's  administration. 

Outside  directors  shall  have  a  one- 
time opfwrtunity.  pursuant  to  the  Plan, 
to  elect  the  remaining  portion  of  his  or 
her  compensation  in  excess  of  the  dollar 
amount  cf  required  stock  distribution  to 


be  paid  in  Coaunon  Stock.  Such 
election  shall  be  made  on  the  form 
provided  to  the  director  by  the 
Conmiittee,  which  bxm  shall 
acknowledge  that  once  made,  such 
etectton  is  irrevocable.  Notwilhslamiing. 
the  lotegping,  if,  when  and  as  permitted 
by  the  Commission,  the  Plan 
Administrator  may  allow  a  Participant 
to  elect  to  change  the  amount  of  his  or 
her  Retainer  Fee  paid  in  Common  Stock; 
provided,  that  such  election  shall  not 
affect  the  dollar  amount  of  such 
Participant's  required  Conunoa  Stock 
distribution. 

Any  Common  Stock  due  to  a 
nonemployee  director  will  be  paid  on  a 
quarterly  basis,  with  the  first  such 
quarterly  distribution  being  made  on 
April  1  of  each  year  and  succeeding 
quarterly  distributions  being  made  on 
July  1,  October  1.  and  January  1  of  each 
year.  Notwithstanding  the  foregoing,  for 
purposes  of  the  1995  calendar  year,  no 
stodi  distributions  shall  be  made  prior 
to  July  1 ,  1995;  provided.  hovw«ver.  that 
for  participants  who  are  directors  of 
Alabama  Power  and  Georgia  Power  the 
stock  distribution  to  be  made  on  July  1. 
1995  quarterly  distributions. 

The  amoimt  of  Common  Stock  to  be 
distributed  to  a  nonemployee  director 
pursuant  to  the  Ptan  shall  initially  be 
determined  by  first  dividing  the 
director's  required  and  elected  dollar 
amount  of  (Common  Stock  compensation 
under  the  Plan  by  four  and  then 
dividing  such  quarterly  quotient  by  the 
market  value  of  the  Common  Stock  on 
the  date  one  day  prior  to  the  date  of 
distribution,  with  subsequent 
distributions  based  on  snch  quarteriy 
quotient  divided  by  the  market  value  of 
the  Common  Stock  on  the  date  one  day 
prior  to  the  date  of  such  subsequent 
distributions.  For  purposes  of  valuing 
such  Common  Stock,  the  term    market 
value"  shall  mean  the  average  of  the 
high  and  low  prices  of  the  Common 
Stock,  as  published  in  the  Wall  Street 
Journal  in  its  report  of  New  York  Stock 
Exchange  composite  transactions,  on  the 
date  such  market  value  is  to  be 
determined  (or  the  average  of  the  high 
and  low  sale  prices  on  the  trading  day 
immediately  preceding  such  date  if  the 
Common  Stock  is  not  traded  on  the 
applicable  valuation  date). 

Southern  further  proposes  to  submit 
the  Plan  for  consideration  and  action  by 
its  stockholders  at  the  annual  meeting  of 
such  stockholders  to  be  held  on  May  24. 
1995,  and  in  connection  therewith,  to 
solicit  proxies  from  its  stockholders. 
Consequently.  Southern  requests  that 
the  effectiveness  of  its  declaration  with 
respect  to  such  soUcitatioo  of  proxies  be 
permitted  to  become  effective  as  soon  as 


lidl 
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Furthermore,  Southern  represents 
that,  pursuant  to  rule  54.  all  of  the 
criteria  of  rule  53  (a)  and  (b)  are 
satisfied. 

It  appearing  to  the  Commission  that 
Southern's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  rule  62: 

It  Is  Ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be.  and  it  hereby  is.  permitted 
to  become  effective  forth  with,  pursuant 
to  rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  rule  24  under 
the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  95-8798  Filed  4-10-95;  8:45  am) 

BILUNC  CODE  801(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000162] 

Kline  Hawkes  California  SBIC,  L.P.; 
Notice  of  Filing  of  An  Application  for 
a  License  to  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 


Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1995))  by 
Kline  Hawkes  California  SBIC.  LP.. 
11726  San  Vicente  Blvd..  Suite  300.  Los 
Angeles.  California  90049,  for  a  license 
to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended,  (15  U.S.C.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated, 
thereunder.  Kline  Hawkes  California 
SBIC.  L.P.  is  a  California  limited 
partnership. 

The  Applicant's  ultimate  corporate 
general  partner  will  be  Kline  Hawkes 
Management  SBIC.  Inc.,  located  at  the 
same  address  as  the  Applicant.  The 
officers,  directors,  and  owner  of  the 
corporate  general  partner  are: 


Name 

Title 

Ownersh^) 

Frank  R.  Kline.  Jr 

Chairman  of  Board,  Managing  Director 

100% 

Edwin  A.  Moss  

Director,  Secretary,  Managing  Director  

Jerome  S.  Engel  

Director,  Treasurer.  Managirig  Director  

Michael  L.  Luther,  4314  Marina  City  Drive,  Marina  Del  Ray,  CA 

Director 

90292. 
Thomas  S.  Volpe.  410  Occidental  Avenue,  San  Mateo.  CA 

Director „ 

94402. 

Messrs.  Kline,  Moss,  and  Engel  have 
offices  at  17726  San  Vicente  Blvd.,  Suite 
300,  Los  Angeles.  California. 

The  officers  and  directors  of  the 
Applicant's  manager,  Kline  Hawkes  & 
Company,  are: 


Name 

Title 

Frank  R.  Kline.  Jr 

Chairman  of  Board, 

Managing  Director 

Edwin  A.  Moss  

Director,  Secretary, 

Managing  Director. 

Jerome  S.  Engel  

Director,  Treasurer, 

Managing  Director 

Thomas  S.  Volpe  

Director. 

Michael  L.  Luther  

Director. 

The  following  entity  beneficially 
owns  or  controls  10  percent  or  more  of 
the  proposed  SBIC's  Regulatory  Capital: 
Name:  California  Public  Employees' 
Retirement  System,  Lincoln  Plaza — 
400  P  Street.  Sacramento,  California 
95814 

The  applicant  has  total  committed 
capital  of  $30.0  million.  It  will  be  a 
source  of  debt  and  equity  financings  for 
qualified  small  business  concerns,  and 
will  invest  primarily  in  the  state  of 
California. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management. 


including  profitability  and  financiol 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  .Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Street, 
SW,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Lbs  Angeles.  California 

(Catalog  of  Federal  Domestic  Assistant  o. 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  April  5,  1995. 
Robert  0.  Stillman, 

Associate  Administrator  lor  Investment 
IFR  Doc.  95-8779  Filed  4-10-95;  8:45  am) 

BILUNG  CODE  8025-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-95-15] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  re<  eivwi 
on  or  before  April  21,  1995. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  trie 
Chief  Counsel,  Attn:  Rule  Docket  (.AGC- 
200).  Petition  Docket  No.  28183,  800 
Independence  Avenue,  SW., 
Washington,  EX:  20591. 

The  petition,  any  comments  re«vivt-d, 
and  a  copy  of  any  final  dis(>osition  .■J'^ 
filed  in  the  assigned  regulator)'  do<  ki ; 
and  are  available  for  examination  iii  ii.t» 
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Rules  Docket  (AGCr-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Indepandence  Avenue.  SW., 
Washington.  EX:  20591:  telephone (202) 
267-3132. 

Few  FUfrrHER  INFOMMTIOM  CONTACTt 
Mr.  D.  Michael  Smith.  Office  of 
Rulemaking  (ARM-lU  Federal  Aviation 
.'Kdininistratioa.  800  IndefMsndenLc 
Avenue.  SW..  Washington.  DC  20S91: 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (gl  of  §  11.27  of 
Fart  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issufld  in  Washington.  DC.  on  April  6. 
1995. 

Donald  P.  Byrne, 
.Assistant  Chief  Counsel  for  ffegufations 

Petitions  for  Exemption 

Drwitef No.  28183. 

Petitioner  United  Airlines.  Int;. 

Sections  of  the  FAR  Affected:  14  CFR 
I2i;291. 

Description  of  Relief  Sought:  To  allow 
B777  full-scale  ditching  certiflcation 
without  the  requirement  to  construct 
stands  at  each  exit,  and  to  allow  the  full- 
scale  ditching  demonstration  to  be 
completed  by  launching  and  inflating  a 
single  slideraft. 

IFR  Doc.  95-«942  Filed  4-7-95;  8:45  am) 

BtLLINO  COOC  4910-1»-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Contra  Costa  County,  California 

AGENCY:  Federal  High%tray 
Administration  (FHWA).  DOT 
ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  draft 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Contra  Costa  County.  California. 
FOn  FUftTHER  INFORMATtOM  CONTACT: 
Mr.  )ohn  Sc^Hiltz.  Chief,  Di.strict 
Operations-A.  Federal  Highway 
Administration.  980  9tb  Street,  Suite 
400,  Sacramento,  Caiiforuia  95814- 
2724.  Telephone:  (916)  498-5041. 
SUPPLEMENTARY  INFORMATION:  The 
FHVV.A.  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans).  will  prepare  a  draft 
environmental  impact  (EIS)  for  a 
proposal  to  improve  State  Route  4 
between  1-80  and  the  Cummings 
Skyway  in  Contra  Costa  County,  a 
distance  of  about  8  kilometers. 
Improvements  are  coiksidered  necessary 
to  improve  operation  and  safely,  and 
relieve  congestion. 


Ahematives  under  consideration 
include  (1)  taking  no  action.  (2) 
constructing  a  new  four-lane  freeway, 
and  (3)  constructing  a  four-lane  divi<ted 
highway.  Incorporated  into  and  studied 
with  various  build  ahematives  will  be 
design  variations  of  grade  and 
alignment.  Transportation  System 
Management  strategies  will  be 
considered  in  conjunction  writh  build 
alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  scoping  meeting  will 
.be  held  in  Hercules.  CaHfomia.  In 
addition,  a  public  hearing  will  be  held 
when  the  draft  EIS  is  completed.  Publi<: 
notice  will  be  given  of  the  time  and 
place  of  the  meeting  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
previously  provided  in  this  document. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway 
Planning  and  Construction.  The 
regulations  implemeoting  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Issued  on:  April  4.  1996 
Mr.  Mia  Scliuhz, 

Chief  District  Operations-A.  Sacramento. 

California. 

IFR  DfK  95-8805  Filed  4-10-95;  8:45  ami 

BILLING  CODE  4910~22-M 


Research  and  Special  Programs 
Administration 

[Notice  Number  95-6] 

International  Radioactive  Material 
Transportation  Standards;  Preliminary 
Draft  of  1996  Revision  Available  for 
Comment 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  dccument  availability 
and  request  for  comments. 

SUMMARY:  A  draft  revision  of  the 
International  Atomic  Energy  Agency's 
(IAEA)  "Regidalions  for  the  Safe 


Transport  of  Radioactive  Material" 
(Safety  Series  No.  6).  which  is  ■ 

scheduled  foi  publication  in  1996,  is 
available  for  review  and  comment. 
Public  and  industry  are  invited  to 
provide  comments  on  the  revised  draft 
of  Safety  Series  No.  6  to  assist  RSPA  in 
submitting  comments  to  the  IAEA  by 
July  1. 1995.  Comments  will  also  aid 
RSPA  in  preparing  U.S.  positions  on 
issues  that  need  to  be  resolved  prior  to 
the  final  Revision  Panel  meeting 
scheduled  for  September  25-29,  1995  at 
the  IAEA  in  Vienna.  Austria. 
DATE:  Commments  must  be  received  on 
or  before  )une  1.  1995. 
ADDRESSES:  Copies  can  be  obtained 
from,  and  comments  should  be 
submitted  to.  the  Dockets  Unit  (DHM- 
30).  Room  8421,  Research  and  Spec-ial 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  St.  SW.,  Washington,  DC 
20590-0001;  (202)  366-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boyle,  radioactive  Materials 
Branch,  Office  of  Hazardous  Materials 
Techriology,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  Washington,  DC 
20590-0001;  (202)  366-4545. 
SUPPLEMENTARY  INFORMATION:  Many 
countries  and  international  transport 
organizations  throughout  the  world 
have  adopted  the  standards  of  the 
IAEA's  "Regulations  for  the  Safe 
Transport  of  Radioactive  Material" 
(Safety  Series  No.  6).  The  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171-180)  permit  the  import  and 
export  of  radioactive  materials,  under 
certain  conditions,  if  packages  are 
prepared  for  shipment  in  accordance 
with  the  IAEA  regulations.  The  HMR  for 
domestic  transportation  are  periodically 
amended  to  achieve  consistency  with 
most  of  the  IAEA  regulations.  This  most 
recent  draft  of  the  IAEA  regulations  was 
prepared  in  January  1995.  It  is  the  result 
of  many  meetings  at  the  IAEA  since 
1987  in  which  representatives  from 
member  nations  proposed  and  reviewed 
needed  changes  to  improve 
effectiveness  of  regulation  for 
radioactive  materials  transportation. 
The  IAEA  transport  regulations  are 
considered  by  the  UN  Committee  on  the 
Transport  of  Dangerous  Goods  as  the 
standards  to  be  followed  for  the 
international  transport.ition  of  Class  7 
hazardous  materials.  For  many  years, 
the  International  Civil  Aviation 
Organization  (ICAO),  'Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air"  and  the 
International  Maritime  Organization 
(IMO),  "International  Maritime 
Dangerous  Goods  Code"  have 


incorporated  essentially  all  minor  and 
mafor  changes  in  the  IAEA  standard 
with  negligible  variations.  All  nations 
writh  major  nuclear  programs  involved 
with  significant  commercial 
transportation  of  nuclear  materials 
incorporate  the  IAEA  standards  into 
their  transportation  regulations;  in  some 
cases  the  IAEA  regulations  are  adopted 
by  reference. 

At  the  present  lime,  both  RSPA  and 
the  Nuclear  Regulatory  Commission  are 
revising  the  domestic  transportation 
regulations  to  incorporate  most  of  the 
provisions  of  the  1985  IAEA  regulations, 
as  amended  in  1990.  It  is  expected  that 
the  U.S.  regulations  in  the  future  will 
adopt  provisions  that  will  be  in  the  1996 
IAEA  regulations. 

A  few  of  the  expected  changes 
between  the  1985  and  1996  IAEA 
regulations  involve: 
— A  higher  performance  Type  C  package 

for  large  quantities  of  materials 

transported  by  air. 
— Exclusive  use  of  the  International 
-    System  of  Units  (SI  Units^  in  the 

regulations  and  on  labels  and 

shipping  documents. 
— International  Commission  on 

Radiological  Protection  standards 

(ICRP  60/61)  impacts  on  radiation 

protection  programs  and  limitations 

on  quantities  and  classification  of 

radioactive  materials. 
— For  fissile  materials,  calculational 

procedures  for  criticality  and 

identification  of  Criticality  Safety    . 

Index  (CSI)  on  documents  and 

packages. 
— Revise  shipping  names  and  UN 

Identification  Numbers. 
— Specific  requirements  for  uranium 

hexafiuoride,  both  fissile  and  non- 
fissile. 

It  should  be  noted  that  during  the 
time  since  January  when  the  current 
draft  was  prepared,  several  technical 
meetings  have  been  held  resulting  in 
changes  in  some  of  the  provisions  of  the 
draft  regulations.  Some  of  these  changes 
concern:  content  and  performance 
criteria  for  Type  C  packages; 
grandfathering  for  package  designs  and 
special  form;  and  requirements  for 
uranium  hexafiuoride.  Comments 
received  on  the  January  1995  draft  will 
be  reviewed  and  considered  by  RSPA  to 
the  extent  possible  during  meetings  at 
the  IAEA. 

Issued  in  Washington,  DC  on  April  5, 1995 
under  the  authority  delegated  in  49  CFR  Part 
106,  Appiendix  A. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  95-8839  Filed  4-10-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices,  Debt 
Management  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C  App.  10(a)(2).  that  a  meeting  will 
be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC,  on  May 
2  and  May  3, 1995.  of  the  following  debt 
management  advisory  committee: 

Public  Sacurities  Association,  Treasury 
BorroMfiqg  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury'  staff  on  May  2,  followed  by  a 
charge  by  the  Secretary  of  the  Treasury 
or  his  designate  that  the  committee 
discuss  particular  issues,  and  a  working 
session.  On  May  3,  the  committee  will 
present  a  written  report  of  its 
recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  11:30  a.m.  Eastern 
time  on  May  2  and  will  be  open  to  the 
public.  The  remaining  sessions  on  May 
2  and  the  committee's  reporting  session 
on  May  3  will  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  App.  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  10(d)  and  vested  in  me  by 
Treasury'  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  m.eeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports' 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U,S.C 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 


meetings  and  lor  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  end  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  April  4, 199&. 
Frank  N.  New—, 
Deputy  Secretary  of  the  Treasury 
IFR  Doc.  95-8819  Filed  4-10-95;  8:45  am] 
BILUNG  COOC  4tW^S-a 

[Treasury  Order  Number  1 06-01] 

Delegations  ot  Aufftorfty  to  Act  for  the 
Secretary  on  Trust  Fund  Boards 

Dated:  Mandi  22. 199S. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C  321(b) 
and  delegated  to  the  Deputy  Secretary 
by  Treasury  Order  (TO)  101-05. 1  hereby 
delegate  to  the  Fiscal  Assistant 
Secretary  or.  in  the  absence  of  that 
official,  the  person  designated  to  act  in 
that  capacity,  the  authority  to  represent 
the  Secretary  of  the  Treasury  as  a 
member  of  the: 

1.  National  Archives  Trust  Fund 
Board  (see  44  U.S.C.  2301)  and  to 
perform  any  aci  which  the  Secretar>'  is 
authorized  to  perform  in  thai  capacity; 
and 

2.  Library  of  Congress  Trust  Fund 
Board  (see  2  U.S.C  154)  and  to  perform 
any  act  which  the  Secretary  is 
authorized  to  f>erform  in  that  capacity. 

3.  CANCELLATIONS. 

a.  Treasury  Order  (TO)  106-01, 
"Delegation  of  Authority  to  Act  for  the 
Secretarv'  on  the  National  Archives 
Trust  Fund  Board,"  dated  November  30, 
1987. 

b.  TO  106-10,  "The  Library  of 
Congress  Trust  Fund  Board,"  dated  June 
22.  1978. 

Frank  N.  Newman, 

Deputy  Secretary  of  the  Treasury. 

IFR  Doc.  95-8782  Filed  4-10-95;  8:45  ami 
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Fiscal  Service 

[DepL  Circ.  570, 1994  Rev^  Supp.  No.  20] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Acadia  Insurance 
Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
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570. 1994  Revision,  on  page  34139  to 
reflect  this  addition: 

Acadia  Insurance  Company.  BUSINESS 
ADDRESS:  P.O.  Box  9010. 
Westbrook.  ME  04098-5010. 
PHONE:  (207)  772-4300. 
UNDERWRITING  LIMITATION  bl: 
$1,413,000.  SURETY  UCENSES  cl: 
ME.  NH.  VT.  INCORPORATED  IN: 
Maine. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations. 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  firom  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service.  Department  of  the 
Treasury.  Washington.  DC  20227. 
telephone  (202)  874-6765. 


Dated:  April  4. 1995. 
QiariM  F.  Schwaa  ID, 

Director.  Funds  Management  Division, 

Financial  Management  Service. 

|FR  Doc.  95-8840  Filed  4-10-95;  8:45  ami 

MLUNOCOM  4*1«-3(-M 

[Dept  Circ.  570.  1994  R«v.,  Supp.  No.  19] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  American  Safety 
Casualty  Insurance  Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308.  Title  31. 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570. 1994  Revision,  on  page  34144  to 
reflect  this  addition: 
American  Safety  Casualty  Insurance 
Company.  BUSINESS  ADDRESS: 
1900  The  Exchange,  Suite  450, 
Atlanta.  Ga  30339.  PHONE:  (404) 
916-1908.  UNDERWRITING 
LIMITATION  b/:  $584,000. 
SURETY  UCENSES  cl:  AL.  AK.  CA. 


CO,  DE.  DC.  FL,  GA,  IN,  L\,  KS, 
MN,  MS.  NE.  NV,  NM,  ND,  OH.  OK, 
PA,  SC,  SD,  TN,  TX.  UT,  VA,  WA. 
WI.  INCORPORATED  IN:  Delaware. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227. 
telephone  (202)  874-6850. 

Dated:  April  4. 1995. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

(FB  Doc.  95-8841  Filed  4-10-95:  8:45  am) 
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This  sectron  o1  ttie  FEDERAL  REGISTER 
contams  ncAoes  of  mealings  pubtistted  under 
the  "Govemmenl  in  the  Sunshine  AcT  (Pub. 

L  94-409)  5  U.S.C  552tXe)(3). 


FARM  CREOrr  AOMimSTTUTIOtl 

Farm  Credit  Administration  Boards 
Regular  K4eeting. 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Govemment  in  the  . 
Sunshine  Act  (5  U..S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  April  13, 1995, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPtEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 

1.  Regulations 

a.  Final  Rule  on  the  Association  Annual 
Meeting  Information  Statement  [12  CFR  Part 
6201  (Final) 

b.  Draft  Final  Rule  Deleting  Regulations 
Identified  Through  Regulatory  Burden 
Initiative  (12  CFR  Parts  614,  615,  618]  (Final). 

2.  Other 

a.  Employee  Health  Insurance  Liability. 

b.  Nondiscrimination  in  Agency  Programs 
and  Activities. 

Dated:  April  6.  1995. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  95-9008  Filed  4-7-95;  2:57  pml 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  OATE:  10:00  a.m..  Thursday, 

April  13. 1995. 

Pl^CE:  6th  Floor,  1730  K  Street  N.W.. 

Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONai>EREO:  The 

Conunission  will  consider  and  act  upon 

the  following: 

1 .  Energy  West  Mining  Co.,  Dockei  Na 
WEST  92-216-R  (Issues  uiclude  whether  the 
judge  erred  in  granting  summary  decisioo  in 
resolving  a  disputed  citation  of  violation  of 
the  ventilation  plan.) 

2.  U.S.  Coal  Inc..  Docket  No.  SE  93-119. 
(Issues  include  whether  the  judge  erred  in 
concluding  that  the  negligence  of  a  doq- 
supervisory  employee,  who  is  a  certified 
electrician,  is  imputable  to  the  operator  for 
the  parpose  of  assessing  civil  penallies.) 

Any  person  attending  this  meeting  who 
requires  special  accessibility  Deatures  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  mvist  inform  the  Commission  in 
adrance  of  those  needs.  Subject  to  29  CFR 
2706.150(aM3)  and  2706.160(e). 

CONTANCT  PERSON  FOR  MORE  INFO:  Jean 

Ellen  (202)  653-5629/(202)  708-9300 

for  TDD  Relay/l-«00-877-8339  for  toll 

free. 

Jean  H.  Ellen, 

Chief  Docket  Qerk. 

|FR  Doc.  95-9036  Filed  4-7-95;  3:06  pm) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 
April  17, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

Matters  to  be  Considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  f'or  the  meeting. 


Dated:  April  7, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-9035  Filed  4-7-«5;  2:57  pm| 

BILUNC  CODE  6210-«1-P 

NATIONAL  TRANSPORTATIOM  SAFETY  BOAM) 

TIME  AND  DATE:  9:30  a.m.,  Tuesday,  April 

18, 1995. 

PLACE:  The  Board  Room  .  5tii  Fkior,  490 

L'Enfant  Plaza.  S.W.,  Washington,  DX:. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSnEREO: 

6545    Marine  Accident  Report:  Coliisioo 
Between  the  Netherlands  Antilles 
Passenger  Ship  NOORDAM  and  the 
Maltese  Bulk  Carrier  MOtJNT  YMJTOS, 
Gulf  of  Mexico.  Novemtter  6, 1983. 

6536    Brief  of  Pipeline  Accident  and 

Reoommendationr  Excavation -Caused 
Pipeline  Break  and  Explostoo  in 
Building  at  679  East  3rd  Street.  Saint 
Paul,  Minnesota,  July  22, 1993. 

News  Media  Contact:  Telephone: 
(202)  382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 
•Bea  Hardesty, 

Federal  Hegister  Liaison  Officer. 
jFR  Doc.  95-9011  Filed  4-7-95;  2:57  pml 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  April  10, 17.  24,  and 

May  1,  1995. 

PL^CE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  April  10 

Ther»^  are  no  meetings  scheduled  for  the 
Weoii  of  April  10. 

Week  of  April  17— Tentative 

— tV'ed/ie.vdoy,  April  1.9 

10:00  am. 
Briefing  on  IPE  Program  and  Severe 
Accident  Research  Program  (Public 
Meeting) 
(Contact:  Themis  Speis,  301-415-6802) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Nteeting)  (if  needed) 
2:00  pm. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Vandy  Mrticr,  301-415-7380) 
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Friday.  April  21 

lOOOa.m. 
BcieHng  on  Commission  Decision  Trucking 

System  (CDTS)  (Public  Meeting) 
(Contact:  Samuel  Chilk.  301-415-1875 

Week  of  April  24— Tentative 

Tiifsday,  April  25 

2:00  p.m. 

Briefing  on  NRC  Statu,<!  of  High-Level 
Waste  Management  f*rogram  (Public: 
Meeting) 

(Ckintact:  Joseph  Holonith.  :J01 -4 15-6643) 

Wednesday.  April  26 

10:00  a.m. 
Briefmg  on  Proposed  Rule  on  Safety 
Equipment  Reliability  Data  (Public 
Meeting) 
(Contact:  Charles  Rossi.  301-41.5-7499) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday.  April  27 

10:00  am. 
BrieHng  by  IG  and  Staff  C^oncerniiig  Audit 

of  HLW  Licensing  Support  System  (LSS) 

(Public  Meeting) 
(Contact:  |ohn  Hoyle.  301-41,5-1968) 

Week  of  May  1— Tentative 


Wednesday.  May  3 

2:00  p.m. 
Briefing  on  N'RR  Licensing  Actions 

Program  (Public  Meeting) 
(Contact;  Roy  Zinunerman.  101-415-1284) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Additional  information:  By  a  vote  of  3-0 
on  April  4.  the  C>>mmission  determined 
pursuant  to  U.S.C  552b(e)  and  §  9.107(a)  of 
the  Commission's  rules  that  "Briering  by 
Executive  Branch  "  (Closed— Ex.  1)  be  held 
on  April  4.  and  on  less  than  one  week's 
notice  to  the  public. 

Affirmation  of  Final  Rule  on  "Clarification 
of  Decommissioning  Funding  Assurance 
Requirements"  scheduled  for  April  5. 
posponed. 

By  a  vote  of  3-0  on  April  6,  the 
Commission  determined  pursuant  to  U.S.C;. 
552b(e)  and  §  9.107(a)  of  the  Commission's 
rules  that  "Affirmation  of  final  Amendment 
to  the  Nuclear  Power  Plant  License  Renewal 
Rule  (10  CFR  Part  54) "  (Public  Meeting)  be 
held  on  April  6.  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  u 
time-reserved  t)asis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subjiHt  listed  for  <iffinnation.  this  means  that 


no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATtON: 
William  Hill  (301)  415-1661. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretarj-,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  sy.stem 
will  also  become  available  in  the  near 
future.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  alb@nrc.gov  or  gkt@nrc.gov 
*        *        •        •        *  * 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary 

|FK  D(>(    95-9022  Filed  4-7-95:  2:57  pni|   ■ 
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DEPARTME^4T  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

(Docket  No.  N-95-3901;  FR-387a-N-01] 

NOFA  for  Fair  Housing  Initiatives 
Program;  FY  1995  Competitive 
Solicitation 

agency:  OfTice  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity.  HUD. 

ACTION:  Notice  of  Funding  Availability 

(NOFA). 

SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  $14,580,530  of  1995 
Fiscal  Year  (FY)  funding  for  the  Fair 
Housing  Initiatives  Program  (FHIP). 
This  program  assists  projects  and 
activities  designed  to  enforce  and 
enhance  compliance  with  the  Fair 
Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA.  eligibility,  available 
amounts,  selection  criteria,  how  to 
apply  for  funding,  and  how  selections 
will  be  made. 

DATES:  An  application  kit  for  funding 
under  this  Notice  will  be  available 
following  publication  of  the  Notice.  The 
actual  application  due  date  will  be 
specified  in  the  application  kit. 
However,  applicants  will  be  given  at 
least  70  days  from  today's  date,  until 
fune  20, 1995,  to  submit  their 
applications.  Applications  will  be 
accepted  if  they  are  received  on  or 
before  the  application  due  date,  or  are 
received  within  7  days  after  the 
application  due  date,  but  with  a  U.S. 
postmark  or  receipt  from  a  private 
commercial  delivery  service  (such  as 
Federal  Elxpress  or  DHL)  that  is  dated  on 
or  before  the  application  due  date. 
ADDRESSES:  To  obtain  a  copy  of  thi» 
application  kit.  please  write  the  Fair 
flousing  information  Clearinghouse. 
Circle  Solutions.  Inc..  8201  Greensboro 
Drive.  Suite  600.  McLean.  VA  22102  or 
call  the  toll-free  number  1-800-343- 
3442  (voice)  or  1-800-290-1617  (TDD). 
Please  also  contact  this  number  if 
information  concerning  this  NOFA  is 
needed  in  an  accessible  format. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Bower.  Acting  Director.  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs.  Room  5234.  451  Seventh 
Street  SW..  Washington.  DC  204 10- 
2000.  Telephone  number  (202)  70ft- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0800. 
(These  arw  j\nt  toll-f<«e  number*.) 


SUPPLEMEMTARY  INFORMATION: 

Paperwork  Redaction  Act  Statement 

Application  requirements  associated 
with  this  program  have  been  approved 
by  the  Office  of  Management  and 
Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3054(h)).  and  assigned  OMB 
control  number  2529-0033. 

I.  Purpose  and  Substantive  Descriptioa 

(a)  Authority 

Title  VIII  of  the  Civil  Rights  ^ct  of 
1968.  as  amended,  42  U.S.C.  3601-19 
(Fair  Housing  Act),  charges  the 
Secretary  of  Housing  and  Urban 
Development  with  responsihility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin  in  the  ^ale. 
rental,  or  financing  of  most  housing,  in 
addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  action  with 
State  and  local  agencies  administenng 
fair  housing  laws  and  to  cooperate  with, 
and  render  technical  assistance  to. 
public  or  private  entities  carrying  out 
programs  to  prevent  and  eliminate 
discriminatory  housing  practices. 

Section  561  of  the  Housii^  and 
Community  t)eveIopment  Act  of  1987. 
42  U.S.C.  3616  note,  established  the  Fair 
Housing  Initiatives  Program  (FHIP)  to 
strengthen  the  Department's 
enfonxment  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enforce  anA  enhance 
compliance  with  the  Fair  Housing  Act 
and  substantially  equivalent  State  and 
local  fair  housing  laws.  Implementing 
regulations  are  found  at  24  CFR  part 
125 

Three  general  categories  of  activities 
were  established  at  24  CFR  part  125  for 
FHIP  funding  under  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987:  The  Administrative 
Enforcement  Initiative,  the  Education 
and  Outreach  Initiative,  and  the  Private 
Enforcement  Initiative.  Section  905  of 
the  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
(Pub.  L.  102-550.  approved  October  28. 
1992).  amended  section  561  by  adding 
specific  eligible  applicants  and 
activities  to  the  Education  and  Outreach 
and  Private  Enforcement  Initiatives,  as 
well  as  an  entirely  new  Fair  Housing 
Organizations  Initiative. 

More  significantly,  section  905  has 
established  FHIP  as  a  permanent 
program.  As  originally  promulgated  by 
section  561.  FHIP  was  a  demonstration 
program  authorized  to  expire  on 
September  lo.  ipov.  Since  this 


demonstration  period  has  passed,  and 
FHIP  is  now  a  permanent  program,  the 
Department  has  determined  that  the 
requirements  specifically  tied  to  the 
demonstration  period,  namely,  the 
testing  guidelines  at  §  125.405,  are  no 
longer  applicable  to  FHIP.  Accordingly, 
the  use  of  these  testing  guidelines  is  not 
required  under  this  NOFA.  The 
Department  has  executed  a  waiver  of 
§125.405  for  the  purposes  of  this 
NOFA,  {>ending  the  elimination  of  this 
provision  in  the  revision  of  24  CFR  part 
125.  Because  section  905  does  not 
eliminate  any  FHIP  provisions  other 
than  those  related  to  its  status  as  a 
demonstration  program,  the  Initiatives 
and  activities  currently  eligible  under 
24  CFR  part  125  remain  eligible  under 
this  NOFA. 

This  NOFA  further  incorporates  the 
HCDA  1992  section  905  FHIP  additions 
to  the  extent  of  including  the  new 
eligible  applicants  and  activities,  and 
the  new  Fair  Housing  Organizations 
Initiative.  The  Department  solicited 
public  comment  on  the  amendment  of 
24  CFR  part  125  to  effect  the  changes 
made  by  section  905  in  a  proposed  rule 
published  in  the  Federal  Register  on 
August  29.  1994  (59  FR  44596).  For  the 
purpose  of  future  funding  rounds,  the 
Department  will  soon  publish  a  rule 
finalizing  the  policies  and  procedures 
contained  in  the  August  29, 1994 
proposed  rule.  However,  applications 
for  FY  1995  funds  will  be  subject  to  the 
requirements  and  deadlines  in  this 
NOFA.  Eligible  applicants  should  not 
wait  for  the  final  rule's  publication  to 
prepare  and  submit  their  FY  1995 
applications  in  response  to  this  NOFA 

Two  of  the  new  eligible  applicants, 
fair  housing  enforcement  organizations 
and  qualified  fair  housing  enforcement 
organizations,  are  given  specific 
definitions,  which  apply  to  this  NOFA. 
in  section  905: 

Fair  housing  enforcement 
organization  means  any  organization 
that— 

(1)  Is  organized  as  a  private,  ta.x- 
exempt.  nonprofit,  charitable 
organization: 

(2)  Is  currently  engaged  in  complaint 
intake,  complaint  investigation,  testing 
for  fair  housing  violations  and 
enforcement  of  meritorious  claims:  and 

(3)  Upon  the  receipt  of  FHIP  funds 
will  continue  to  be  engaged  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims. 

QuaUfied  fair  housing  enforcement 
organization  means  any  organization, 
whether  or  not  it  is  solely  engaged  in 
fair  housing  enforcement  activities, 
that- 
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(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(2)  Has  at  least  2  years  experience  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims;  and 

(3)  Is  engaged  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims  at  the  time  of 
application  for  FHIP  assistance. 

On  October  5, 1994,  HUD  published 
a  Notice  (59  FR  50763)  inviting 
comments  from  potential  applicants  for 
FY  1995  FHIP  funds,  prior  grantees  and 
apphcants,  and  any  other  interested 
parties,  on  the  administration  of  FHIP 
funding.  HUD  was  especially  interested 
in  soliciting  comments  on  the 
application  procedures  for  funding  in 
general  and  the  content  of  FHIP  NOFAs 
in  particular.  By  the  expiration  of  the 
comment  period  on  November  11, 1994, 
thirty-six  comments  had  been  received. 
HUD  is  grateful  for  these  comments  and 
has  considered  them  in  the 
development  of  the  FY  1995  FHIP 
NOFA  and  Application  Kit. 

The  program  components  of  FHIP  are 
described  in  the  Catalog  of  Federal  . 
Domestic  Assistance  at  14.408, 
Administrative  Enforcement  Initiative; 
14.409,  Education  and  Outreach 
Initiative;  14.410,  Private  Enforcement 
Initiative;  and  14.413,  Fair  Housing 
Organizations  Initiative. 

(b)  Allocation  Amounts 

For  FY  1995,  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1995 
(approved  September  28, 1994,  Pub.  L. 
103-327)  (95  App.  Act)  appropriated 
$26,000,000  for  the  FHIP  program.  Of 
this  amount,  $9,962,024  will  be  used  to 
fund  the  second  year  of  FY  1993/1994 
multi-year  awards.  An  additional 
$1,457,446  is  being  utilized  for  the  FY 
1995  funding  of  FY  1994  awards.  The 
remaining  $14,580,530  is  being  made 
available  on  a  competitive  basis  to 
eligible  organizations  that  submit  timely 
applications  and  are  selected  in 
response  to  this  NOFA.  The  funding 
selections  will  be  made  on  the  basis  of 
criteria  for  eligibility,  factors  for  award, 
and  completeness  of  budget 
information. 

The  full  cost  of  FY  1995  multi-year 
awards,  imder  the  Private  Enforcement 
Initiative  and  for  the  purpose  of 
establishing  new  organizations  under 
the  Fair  Housing  Organizations 
Initiative,  will  be  funded  from  FY  1995 
funds.  Recipients  of  FY  1993/1994 
multi-year  awards  may  not  apply  for  FY 


1995  multi-year  funds  in  the  initiative 
under  which  they  are  currently  funded. 
Recipients  of  FY  1993/1994  and  FY 
1995  multi-year  awards  will  again  be 
able  to  apply  for  such  funds  in  the  last 
fiscal  year  of  their  multi-year  award. 
The  Department  retains  the  right  to 
shift  funds  between  the  FHIP  Initiatives 
listed  below,  within  statutorily 
prescribed  limitations.  The  amounts 
included  in  this  NOFA  are  subject  to 
change  based  on  fund  availability.  The 
total  FY  1995  appropriation  for  the  FHIP 
program  is  divided  among  the  four  FHIP 
Initiatives  as  follows: 

(1)  Administrative  Enforcement 
Initiative.  The  amount  of  3  million  in 
FY  1995  funds  is  available  under  this 
NOFA  for  the  Administrative 
Enforcement  Initiative. 

(2)  Education  and  Outreach  Initiative. 
The  amount  of  $6,750,000  in  FY  1995 
funds  is  being  used  for  the  Education 
and  Outreach  Initiative.  Of  this  amount. 
$3,119,749  is  made  available  under  this 
NOFA  for  National  Education  and 
Outreach  Initiative  programs.  An 
additional  $3.5  million  in  FY  1995 
funds  is  made  available  under  this 
NOFA  for  regional,  local,  and 
community  based  programs. 
Furthermore.  $130,251  will  be  utilized 
for  the  FY  1995  funding  of  FY  1994 
awards. 

(3)  Private  Enforcement  (PE)  Initiative. 
The  amount  of  $9  million  in  FY  1995 
funds  is  being  used  for  the  PE  Initiative. 
Of  this  amount,  $3,015,299  is  made 
available  under  this  NOFA  for  four-year 
projects,  with  an  award  cap  of  $600,000 
and  with  incremental  funding  during 
the  life  of  the  award  subject  to  periodic 
performance  reviews.  An  additional 
$5,330,928  will  be  used  to  fund  the 
second  year  of  FY  1993/1994  multi-year 
awards  and  $653,773  will  be  utilized  for 
the  FY  1995  funding  of  FY  1994  awards. 

Recipients  of  FY  1993/1994  multi- 
year  PE  Initiative  awards  may  not  apply 
for  multi-year  PE  Initiative  funds  made 
available  under  this  NOFA.  Recipients 
of  FY  1993/1994  and  FY  1995  multi- 
year  PE  Initiative  awards  will  again  be 
able  to  apply  for  such  funds  in  the  last 
fiscal  year  of  their  multi-year  award. 
Therefore.  FY  1993/1994  multi-year  PE 
Initiative  grantees,  whose  current  grant 
will  not  expire  until  August,  1996  or 
later,  may  not  apply  for  multi-year  PE 
Initiative  fimds  until  the  FY  1996  FHH' 
solicitation.  Recipients  of  FY  1995  four- 
year  PE  Initiative  awards  must  wait 
until  the  FY  1999  FHIP  solicitation  to 
apply  for  further  multi-year  PE  Initiative 
funds. 

(4)  Fair  Housing  Organizations  (FHO) 
Initiative.  The  amount  of  $7,250,000  in 
FY  1995  funds  is  being  used  for  the 
FHO  Initiative.  Of  this  amount. 


$1,945,482  is  being  made  available 
under  this  NOFA.  The  amount  of 
$945,482  is  made  available  under  this 
NOFA  for  the  continued  development  of 
new  organizations.  The  amount  of  $1 
million  in  FY  1995  funds  is  available  for 
three-year  projects  for  the  purpose  of 
establishing  new  organizations,  with  an 
award  cap  of  $500,000  and  with 
incremental  funding  during  the  life  of 
the  award  subject  to  periodic 
performance  reviews. 

An  additional  $673,422  will  be 
utilized  for  the  FY  1995  funding  of  FY 

1994  FHO  Initiative  awards  for  the 
continued  development  of  existing 
organizations.  Furthermore,  $4,631,096 
in  FY  1995  funds  will  be  used  to  fund 
the  second  year  of  FY  1993/1994  FHO 
Initiative  awards  for  the  purpose  of 
establishing  new  organizations. 

Recipients  of  FY  1993/1994  multi- 
year  awards  for  the  purpose  of 
establishing  new  organizations  under 
the  FHO  Initiative  may  not  apply  for  FY 

1995  multi-year  FHO  Initiative  funds. 
Recipients  of  FY  1993/1994  and  FY 
1995  multi-year  FHO  Initiative  awards 
will  again  be  able  to  apply  for  such 
funds  in  the  last  fiscal  year  of  their 
multi-year  award.  Therefore,  FY  1993/ 
1994  multi-year  FHO  Initiative  grantees, 
whose  current  grant  will  not  expire 
until  August,  1996  or  later,  may  not 
apply  for  multi-year  FHO  Initiative 
funds  until  the  FY  1996  FHIP 
solicitation.  Recipients  of  FY  1995  four- 
vear  FHO  Initiative  awards  must  wait 
"until  the  FY  1999  FHIP  solicitation  to 
apply  for  further  multi-year  FHO 
Initiative  funds. 

(c)  Eligibility 

Eligible  activities,  eligible  applicants, 
and  additional  requirements  under  each 
Initiative  are  listed  below.  All  activities 
and  materials  funded  by  FHIP  must  be 
reasonably  accessible  to  f>ersons  with 
disabilities. 

(1)  Administrative  Enforcement 
Initiative 

(i)  Eligible  applicants.  The 
Administrative  Enforcement  Initiative 
provides  funding  to  State  and  local  fair 
housing  agencies  administering  fair 
housing  laws  certified  by  the  Secretary 
as  providing  rights  and  remedies  that 
are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act.  A 
State  or  local  fair  housing  agency,  to  be 
eligible  to  participate  in  the 
Administrative  Enforcement  Initiative, 
must  be  certified  by  the  Assistant 
Secretary  as  substantially  equivalent 
under  24  CFR  part  115,  or  have  entered 
into  an  agreement  with  the  Department 
for  interim  referrals,  as  provided  in  24 
CFR  115.11. 
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(ii)  Eligibh  activkies.  Funding  will  be 
availr.ble  to  uipport  «iforc8aient  and 
rompkiKica  activities  coed  iKted  by 
eligible  State  and  Uxak  ageucies.  Eligible 
activities  may  include  (but  are  not 
limited  to)  the  {bllowini^: 

(A)  Projects  thai  focus  on  the  areas  of 
mort^a^  ietniing.  insurance  redlining, 
and  appraisal  practices; 

(B)  Discovering  arul  providing 
remedies  for  discrimination  in  the 
public  and  private  real  estate  markets 
and  real  estate-related  transactions, 
including,  but  not  limited  to.  the 
making  or  purchasing  of  loans,  the 
provision  of  other  finaru:ial  assistam:e 
for  sales  and  rentals  of  bousing, 
including  insurance  redlining  and 
appraisal  practices,  and  housing 
advertising; 

(C)  Implementing  fair  housing  testing 
and  other  related  enforcement  activity 
programs; 

(Dl  Conducting  investigations  of 
systemic  discrimination  for  further 
enforcement  processing  by  State  or  local 
agencies,  or  for  referral  to  HUD  and  the 
Department  of  Justice;  and 

(t)  Developing  new  procedures  to 
increase  the  efficiency  of  operations, 
such  as  the  use  of  computers  for  case 
processing,  tracking,  and  Home 
Mortgage  Disclosure  Act  (HMDA) 
analysis. 

(iii)  Additional  requirements. 

(A)  Testers  in  testing  activities  funded 
with  Administrative  Enforcement 
Initiative  funds  must  not  have  prior 
felony  convictions  or  convictions  of 
crimes  inyolving  fraud  or  perjury,  and 
they  must  receive  training  or  have 
demonstrated  experience  in  testing 
procedures  and  techniques. 

(B)  Term  of  contract.  Administrative 
Enforcement  Initiative  funding  is  only 
available  for  one-year  projects,  which 
may  be  for  up  to  eighteen  months  in 
duration. 

(C)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement 
programs  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(D)  No  recipient  of  assistance  under 
(he  Administrative  Enforcement 
Initiative  may  use  any  funds  provided 
by  the  Department  for  the  payment  of 
expenses  in  connection  with  liti^tion 
against  the  United  States. 

(E)  Cose  trocking  log  requirement. 
Recipients  of  funds  under  the 
Administrative  Enforcement  Initiative 
shall  be  required  to  record,  in  a  case 
tracking  log  (or  Fair  Housing 
Enforcement  Log)  to  be  supplied  by 


HUD.  information  appropriate  to  the 
funded  project  relating  to  the  number  of 
complaints  of  discrimination  received; 
the  basis  of  these  complaints;  the  type 
and  number  of  tests  utilized  in  the 
investigation  of  each  allegation;  the  time 
for  case  processing,  including 
administrative  or  judicial  proceedings; 
the  cost  of  testing  activities  and  case 
processing:  and  case  outcome  or  relief 
provided.  The  recipient  must  agree  to 
make  this  log  available  to  HUD. 
(2)  Education  and  Outreach  Initiative 
(i)  Eligible  applicants.  The  following 
types  of  organizations  are  eltgibie  to 
receive  funding  under  the  Education 
and  Outreach  Initiative: 

(A)  State  or  local  governments; 

(B)  Qualified  fair  housing 
enforcement  organizatiorw  (QFHO-Es); 

(C)  Fair  housing  enforcement 
organizations  (FHO-Es); 

(D)  Public  or  private  non-profit 
organizations  or  institutions  and  other 
public  or  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices; 

(E)  Fair  Housing  Assistance  Program 
(FHAP)  Agencies — State  and  local 
agencies  funded  by  the  Fair  Housing 
Assistance  Program  (FHAP);  and 

(F)  Community  Housing  Resource 
Boards  (CHRBs). 

(ii)  Enable  activities.  (A)  In  general 
Each  application  for  Education  and 
Outreach  Initiative  funding  must 
identify  if  it  proposes  a  national.  Fair 
Housing  Month,  regional  or  local,  or 
community-ba.sed  program.  The  kinds  of 
activities  that  may  be  funded  through 
this  Initiative  may  include  (but  are  not 
limited  to)  the  following: 

(1)  Projects  that  focus  on  informing 
persons  with  disabilities,  and/or  their 
support  organizations  and  service 
providers,  housing  providers,  and  the 
general  public  on  the  rights  of  disabled 
persons  under  the  Fair  Housing  Act  and 
on  the  location  or  availability  of 

.  accessible  housing  or  the  modification 
of  non-accessible  housing; 

(2)  Projects  that  provide  guidance  to 
housing  providers  on  meeting  their  Fair 
Housing  Act  obligation  to  make 
rea^sonable  accommodations  for  persons 
with  disabilities  are  also  encouraged: 

(J)  Projects  that  will  provide  housing, 
mortgage  lending,  appraisal,  and 
insurance  counseling  services: 

[4]  Developing  infoimative  material 
on  fair  housing  rights  and 
responsibilities: 

(5)  Developing  fair  housing  and 
affirmative  marketing  instructioiuil 
material  for  educational  programs  for 
natioial.  regional  and  local  housing 
industry  groups: 


(b)  Providing  educational  seminars 
and  working  sessions  for  civic 

associations,  community-based 
organizations,  and  other  groups; 

(7)  Developir^  educational  material 
targeted  at  persons  in  need  of  specific  or 
additional  infbnnation  on  their  fair 
housing  rights: 

(8)  Deve^foping  national,  regional  or 
local  media  campaigns  regarding  fair 
housing: 

(9)  Bringing  housing  industry  and 
civic  or  fair  housing  groups  together  to 
identify  illegal  real  estate  practices  and 
to  determine  how  to  correct  them; 

( 1 0)  Designing  specialized  outreach 
projects  to  inform  all  persons  of  the 
availability  of  housing  opportunities; 

( 1 1)  Developing  and  implementing  a 
response  to  new  or  more  sophisticated 
practices  that  resuh  in  discriminatory 
housing  practices: 

( 12)  Developing  mechanisms  for  the 
identification  of.  and  quick  response  to. 
housing  discrimination  cases  involving 
the  threat  of  physical  harm; 

[13]  Developing  and  implementing 
school  curriculums  for  fair  housing 
courses: 

(7  4)  Developing  and  implementing  a 
response  to  community  opposition  to 
the  location  of  residential  facilities  for 
persons  with  disabilities,  as  defined 
under  the  Fair  Housing  Act,  where    • 
supportive  health  or  human  services  are 
provided  in  connection  with  the 
housing;  and 

[15]  Developing  materials  and 
providing  technical  assistance  to 
support  compliance  with  housing 
adaptability  and  accessibility  guidelines 
contained  in  the  1988  Fair  Housing 
Amendments  Act. 

[16)  Fair  Housing  Month  activities 
which  may  be  components  of  national, 
regional,  local,  or  community  ha!>ed 
programs. 

(B)  National  programs.  [1]  Activities 
eligible  to  be  funded  as  national 
programs  shall  br  designed  to  provide  a 
centralized,  coordinated  effort  for  the 
development  and  dissemination  of  fair 
housing  media  products  that  may 
appropriately  be  used  on  a  nationwide 
basis,  including: 

(/)  Public  service  announcements, 
both  audio  and  video; 

{ii)  Television,  radio  and  print 
advertisements: 

(//;)  Posters;  and 

[iv]  Pamphlets  and  brochures. 

[2]  National  program  applications  will 
receive  a  preference  of  up  to  ten 
additional  points  if  they: 

(i)  Demonstrate  cooperation  with  real 
estate  industry  organizations  (up  to  five 
[)oints):  and/or 

[ii]  Provide  for  the  dissemination  of 
educatiooal  infonnation  and  technical 
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assistance  to  support  compliance  with 
the  housing  adajptabiHty  and 
accessibility  guidelines  contained  in  the 
Fair  Housing  Amendments  Ad  of  1988 
(up  to  five  points). 

(C)  Regional  and  local  programs.  [1] 
Activities  eligible  to  be  funded  as 
regional  or  local  programs  include  any 
of  the  activities,  to  be  implemented  on 
a  regional  or  local  level,  listed  in 
paragraphs  I.{c)(2)(ii)(A)  and 
I.(c){2)(ii){B)(l),  above,  of  this  NOFA. 

(2)  For  the  purposes  of  this  NOFA, 
activities  that  are  "local"  in  scope  are 
activities  that  are  limited  to  a  single  unit 
of  general  local  government,  meaning  a 
city,  town,  township,  county,  parish, 
village,  or  other  general  purpose 
political  subdivision  of  a  State. 
Activities  that  are  "regional"  in  scope 
are  activities  that  cover  adjoining  States 
or  two  or  more  units  of  general  local 
government  within  a  State. 

(3)  Every  regional  or  local  program 
appUcation  must  include  as  one  of  its 
activities  a  procedure  for  referring 
persons  with  Fair  Housing  complaints 
to  State  or  local  agencies,  private 
attorneys,  or  HUD  and  the  Department 
of  Justice  for  further  enforcement 
processing. 

(D)  Community-based  programs.  (1) 
Activities  eligible  to  be  funded  as 
community-based  programs  include  any 
of  the  activities,  to  be  implemented  on 

a  community-based  level,  listed  in 
paragraphs  I.(c)(2){ii)(A)  and 
I.(c)(2)(ii)(B)(  J),  above,  of  this  NOFA 
Community-based  programs  include 
school,  church  and  community 
presentations,  conferences  or  other 
educational  activities. 

(2)  Activities  that  are  "community- 
ba.sed"  in  scope  are  those  which  are 
focused  on  a  particular  neighborhood 
within  a  unit  of  general  local 
government. 

(3)  Every  community-based  program 
application  must  include  as  one  of  its 
activities -a  procedure  for  referring 
persons  with  Fair  Housing  complaints 
to  State  or  local  agencies,  private 
attorneys,  or  HUD  £md  the  Department 
of  Justice  for  further  enforcement 
processing. 

[4]  Projects  for  community-based 
activities  proposed  by  community-based 
organizations  will  receive  a  preference 
of  five  additional  points.  For  the 
purposes  of  this  NOFA.  a  community- 
based  organization  is  an  organization 
whose  members  primarily  come  from  a 
particular  neighborhood  within  a  unit  of 
general  local  government. 

(iii)  Additional  requirements.  The 
following  requirements  are  applicable  to 
all  appUcations  under  the  Education 
and  Outreach  Initiative: 


(A)  All  projects  must  address  or  have 
relevance  to  housing  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status  or  national 
origin. 

(B)  Projects  may  range  in  length  from 
six  to  eighteen  months  in  duration. 

(C)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(3)  Private  Enforcement  (PE)  Initiative 
(i)  Eligible  applicants.  Organizations 
that  are  eligible  to  receive  FY  1995 
funding  assistance  imder  the  PE 
Initiative  are: 

(A)  Qualified  fair  housing 
enforcement  organizations. 

(B)  Fair  housing  enforcement 
organizations  with  at  least  1  year  of 
experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims. 

(ii)  Eligible  activities.  Applications  are 
solicited  for  four  year  project  proposals 
as  described  in  24  CFR  125.403  and  in 
this  NOFA.  Applications  may  designate 
up  to  20%  of  requested  funds  to 
promote  awareness  of  the  ser\'ices 
provided  by  the  project,  but  such 
promotion  must  be  necessary  for  the 
successful  implementation  of  the 
project.  Project  applications  may 
involve: 

(A)  Discovering  and  providing 
remedies  for  discrimination  in  the 
public  and  private  real  estate  markets 
and  real  estate-related  transactions, 
including,  but  not  limited  to,  the 
making  or  purchasing  of  loans,  the 
provision  of  other  financial  assistance 
for  sales  and  rentals  of  housing, 
including  insurance  redlining  and 
appraisal  practices,  and  housing 
advertising; 

(B)  Conducting  investigations  of 
systemic  housing  discrimination  for 
further  enforcement  processing  by  State 
or  local  agencies,  or  for  referral  to 
private  attorneys  or  to  HUD  and  the 
Department  of  Justice; 

(C)  Professionally  conducting  testing 
or  other  investigative  support  for 
administrative  and  judicial 
enforcement; 

(D)  Linking  fair  housing  organizations 
regionally  in  enforcement  activities 
designed  to  combat  broader  housing 
market  discriminatory  practices: 

(E)  Establishing  effective  means  of 
meeting  legal  expenses  in  support  of 
litigation  of  fair  housing  cases; 

(F)  Testing  and  other  investigative 
activities,  including  building  the 
capacity  for  housing  investigative 


activities  in  unserved  or  under««rved 
areas; 

(G)  Building  the  capacity  to 
investigate,  through  testing  and  other 
investigative  methods,  housing 
discrimination  complaints  covering  all 
protected  classes,  including  f)ersons 
with  mental  and  physical  disabilities; 

(H)  Carr>ing  out  special  projects, 
including  the  development  of 
prototypes  to  respond  to  new  or 
sophisticated  forms  of  discrimination 
against  persons  protected  under  title 
VIII,  such  as  in  the  areas  of  independent 
living  and  architectural  barriers; 

(I)  Providing  funds  for  the  costs  and 
expenses  of  litigation,  including  expert 
witness  fees. 

(iii)  Additional  requirements. 

(A)  Testers  in  testing  activities  funded 
with  PE  Initiative  funds  must  not  have 
prior  felony  convictions  or  convictions 
of  crimes  involving  fraud  or  perjury, 
and  they  must  receive  training  or  be 
experienced  in  testing  procedures  and 
techniques. 

(B)  Four-year  projects  must  be  for 
forty-eight  montiis  in  duration,  with  an 
award  cap  of  $600,000  and  with 
incremental  funding  during  the  life  of 
the  award  subject  to  periodic 
performance  reviews.  Recipients  of 
multi-year  PE  Initiative  awards  may  not 
apply  for  additional  multi-year  FE 
Initiative  funds  until  the  last  fiscal  year 
of  their  multi-year  award. 

(C)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement 
programs  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(D)  In  accordance  with  24  CFR 
125.404,  no  recipient  of  assistance 
under  the  PE  Initiative  may  use  any 
funds  provided  by  the  Department  for 
the  payment  of  expenses  in  connection 
with  litigation  against  the  United  States. 

(E)  Recipients  of  funds  under  the 
Private  Enforcement  Initiative  shall  be 
required  to  record,  in  a  case  tracking  log 
(or  Fair  Housing  Enforcement  Log)  to  be 
supplied  by  HUD,  information 
appropriate  to  the  funded  project 
relating  to  the  number  of  complaints  of 
discrimination  received;  the  basis  of 
these  complaints;  the  type  and  number 
of  tests  utilized  in  the  investigation  of 
each  allegation;  the  time  for  case 
processing,  including  administrative  or 
judicial  proceedings;  the  cost  of  testing 
activities  and  case  processing:  and  case 
outcome  or  relief  provided.  The 
recipient  must  agree  to  make  this  log 
available  to  HLTD. 
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(4)  Fair  Housing  Organizations  (FHO) 
Initiative. 

(i)  Purpose:  Continued  Development 
of  Existing  Organizations. 

(Aj  Eligible  applicants.  Eligible 
applicants  for  funding  under  this 
purpose  of  the  FHO  Initiative  are: 

(1)  Qualified  fair  housing  enforcement 
organizations: 

(2)  Other  private  nonprofit  fair 
housing  enforcement  organizations;  and 

(3)  Nonprofit  groups  organizing  to 
build  their  capacity  to  provide  fair 
housing  enforcement. 

(B)  Eligible  activities.  Eligible 
activities  for  funding  under  this  purpose 
of  the  FHO  Initiative  are  any  activities 
listed  as  eligible  under  the  Private 
Enforcement  Initiative  in  section 
I.(c)(3)(ii)  of  this  NOFA  and  carried  out 
as  one-year  projects. 

(C)  Additional  requirements.  The 
following  requirements  apply  to 
activities  funded  under  the  Continued 
Development  of  Existing  Organizations 
purpose  of  the  FHO  Initiative: 

(J)  Operating  budget  limitation. 
Funding  under  this  purpose  of  the  FHO 
Initiative  may  not  be  used  to  provide 
more  than  50  percent  of  the  operating 
budget  of  a  recipient  organization  for 
any  one  year.  For  purposes  of  the 
limitation  in  this  paragraph,  operating 
budget  means  the  applicant's  total 
planned  budget  expenditures  from  all 
sources,  including  the  value  of  in-kind 
and  monetary  contributions,  in  the  year 
for  which  funding  is  sought. 

[2)  Term  of  contract.  One-year 
projects  may  be  for  up  to  eighteen 
months  in  duration. 

(ii)  Purpose:  Establishing  New 
Organizations. 

(A)  Eligible  applicants.  Organizations 
that  are  eligible  to  receive  FY  1995 
funding  assistance  for  the  purpose  of 
establishing  new  organizations  under 
the  FHO  Initiative  are: 

(A)  Qualified  fair  housing 
enforcement  organizations. 

(B)  Fair  housing  enforcement 
organizations  with  at  least  1  year  of 
ex[>erience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims. 

(B)  Eligible  activities.  Eligible  for 
funding  under  this  purpose  of  the  FHO 
Initiative  are  three-year  projects  that 
help  establish,  organize,  and  build  the 
capacity  of  fair  housing  enforcement 
organizations  in  the  targeted  unserved 
and  underserved  areas  identified  in 
sections  I.(c)(4)(ii)(C).  or  other 
underserved  areas  identified  by  the 
applicant  in  accordance  with  section 
I.(c)(4)(ii)(D).  below,  of  this  NOFA.  The 
Department  has  considered  a  number  of 
factors  to  identify  the  targeted  areas 


eligible  for  funding  under  this  NOFA. 
including,  for  example,  the  amount  of 
funds  available:  the  lack  of  substantially 
equivalent  state  or  local  agencies,  or 
private  enforcement  groups;  and  the 
presence  of  large  concentrations  of 
protected  classes.  In  future  NOFAs.  the 
Department  will  consider  additional 
targeted  areas  for  funding. 

(C)  Targeted  areas. 

{!)  A  preference  often  additional 
points  will  be  given  for  applications  that 
propose  to  establish  new  fair  housing 
enforcement  organizations  in  localities 
within  any  of  the  following  unserved 
areas: 

(/)  New  Hampshire; 

{ii)  Puerto  Rico;  and 

(//7)  Wyoming. 

[2]  A  preference  of  five  additional 
points  will  be  given  for  applications  that 
propose  to  establish  new  fair  housing 
enforcement  organizations  in  localities 
within  any  of  the  following  underserved 
areas: 

(;')  Alabama; 

[ii)  Delaware; 

[Hi)  Oregon;  and 

(jv)  Utah. 

[3)  An  applicant  may  seek  funding  to 
establish  a  new  organization  in  a 
locality  not  included  in  the  list  of  target 
areas,  above,  but  in  such  a  case,  the 
applicant  must  submit  sufficient 
evidence  to  establish  the  proposed  area 
as  being  currently  underserved  by  fair 
housing  enforcement  organizations  and 
as  containing  large  concentrations  of 
protected  classes.  An  applicant  may 
provide  additional  evidence  of  the  need 
to  establish  a  fair  housing  organization 
in  a  locality  by  citing  data  and  studies 
that  indicate  the  presence  of  housing 
discrimination  and/or  segregation  in  the 
locality.  An  example  of  evidence  that 
may  be  used  for  this  purpose  is 
provided  in  (but  is  not  limited  to)  the 
study,  American  Apartheid:  Segregation 
and  the  Making  of  the  Underclass,  by 
Nancy  A.  Denton  and  Douglas  S.  Massey 
(Harvard  University  Press,  1993). 

(D)  Additional  requirements.  The 
following  requirements  apply  to 
activities  funded  under  the  Establishing 
New  Organizations  purpose  of  the  FHO 
Initiative: 

{!)  Term  of  contract.  Three-year 
projects  must  be  thirty-six  months  in 
duration,  with  an  award  cap  of  $500,000 
and  with  incremental  funding  during 
the  life  of  the  award  subject  to  periodic 
performance  reviews.  Recipients  of 
multi-year  awards  for  the  purpose  of 
establishing  new  organizations  under 
the  FHO  Initiative  may  not  apply  for 
additional  multi-year  FHO  Initiative 
funds  until  the  last  fiscal  year  of  their 
multi-year  award. 


(iii)  Additional  Requirements.  The 
following  requirements  apply  to  all 
activities  funded  under  the  Fair  Housing 
Organizations  Initiative: 

(A)  Testers  in  testing  activities  funded 
with  FHO  Initiative  funds  must  not  have 
prior  felony  convictions  or  convictions 
of  crimes  involving  fraud  or  perjury, 
and  they  must  receive  training  or  be 
experienced  in  testing  procedures  and 
techniques. 

(B)  Projects  that  app>ear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement 
programs  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(C)  No  recipient  of  assistance  under 
the  FHO  Initiative  may  use  any  funds 
provided  by  the  Department  for  the 
payment  of  expenses  in  connection  with 
litigation  against  the  United  States. 

(D)  Recipients  of  funds  under  the 
FHO  Initiative  shall  be  required  to 
record,  in  a  case  tracking  log  (or  Fair 
Housing  Enforcement  Log)  to  be 
supplied  by  HUD,  information 
appropriate  to  the  funded  project 
relating  to  the  number  of  complaints  of 
discrimination  received;  the  biasis  of 
these  complaints;  the  type  and  number 
of  tests  utilized  in  the  investigation  of 
each  allegation;  the  time  for  case 
processing,  including  administrative  or 
judicial  proceedings;  the  cost  of  testing 
activities  and  case  processing;  and  case 
outcome  or  relief  provided.  The 
recipient  must  agree  to  make  this  log 
available  to  HUD. 

(d)  Selection  Criteria/Ranking  Factors 

(1)  Selection  Criteria  for  Ranking 
Applications  for  Assistance 

In  addition  to  the  preference  points 
indicated  in  section  I.(c)  for  particular 
activities,  all  projects  proposed  in 
applications  will  be  ranked  on  the  basis 
of  the  following  criteria  for  selection: 

(i)  The  anticipated  impact  of  the 
project  proposed  on  the  concerns 
identified  in  the  application.  (20  points) 
In  determining  the  anticipated  impact  of 
the  proposed  project.  HUD  will  considei 
the  degree  to  which  a  proposed  project 
addresses  problems  and  issues  that  are 
significant  fair  housing  problems  and 
issues,  as  explained  in  the  application, 
or  based  upon  other  information 
available  to  HUD.  (The  clarity  and 
thoroughness  of  the  project  description 
can  be  considered  in  this 
determination.)  This  criterion  will  be 
judged  on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
III  (a)(1)  of  this  NOFA  under  the 


heading  "Checklist  of  Application 
Submission  Requirements." 

(ii)  The  extent  to  which  the  project 
wilt  provide  benefits  in  support  affair 
housing  after  funded  activities  have 
been  completed.  (20  points)  In 
determining  the  extent  to  which  the 
project  will  provide  benefits  after 
funded  activities  have  been  completed, 
HUD  will  consider  the  degree  to  which 
the  project  will  be  of  continuing  use  in 
dealing  with  housing  discrimination 
after  funded  activities  have  been 
completed.  This  criterion  will  be  judged 
on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
III.  (a)(6)  and  m.(a)(7)  of  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Reauirements." 

(lii)  The  extent  to  which  tiie  project 
will  provide  the  maximum  impact  on 
the  concerns  identified  in  a  cost- 
effective  manner.  (20  points)  In 
determining  the  extent  to  which  the 
project  will  provide  the  maximum 
impact  on  the  concerns  identified  in  a 
cost  effective  manner.  HUD  will 
consider  the  quality  and  reasonableness 
of  the  proposed  activities,  timeline  and 
budget  for  implementation  and 
completion  of  the  project.  HUD  will 
consider  as  well  the  adequacy  and 
clarity  of  proposed  procedures  to  be 
used  by  the  agency  for  monitoring  the 
progress  of  the  project  and  ensuring  its 
timely  completion.  These  procedures 
may  consist  of  a  system  for  checking 
whether  or  not  the  milestones 
established  by  the  project's  timeline  are 
being  met.  The  applicant's  capability  in 
handling  financial  resources  (e.g., 
adequate  financial  control  procedures, 
a(x:ounting  procedures)  will  be  taken 
into  account  as  part  of  the  assessment. 
This  may  be  evidenced  by  the 
applicant's  financial  management  of 
previous  FHIP  or  other  civil  rights 
project  management,  a  certification  from 
the  cognizant  auditor,  and  other 
documentation.  This  criterion  will  be 
judged  on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraphs 
III.(a)(2),  and  in.(a){5)  of  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Requirements." 

(iv)  The  extent  to  which  the 
applicant's  professional  and 
organizational  experience  will  further 
the  achievement  of  project  goats.  (30 
points)  In  determining  the  extent  to 
which  the  applicant's  professional  and 
organizational  experience  will  further 
the  achievement  of  the  project's  goals. 
HUD  will  consider  the  applicant's 
experience  in  foirnulating  and  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  practices,  including  the 
applicant's  management  of  past  and 
i.urrent  FHIP  nr  other  civil  riphfs 


projects,  the  experience  and 
qualifications  of  existing  personnel 
identified  for  key  positions,  or  a 
description  of  the  qualifications  of  new 
staff  that  will  be  hired,  including 
subcontractors/consultants.  For 
organizations  submitting  an  application 
under  the  Education  and  Outreach 
Initiative,  HUD  will  consider  both  fair 
housing  experience  and  experience  in 
implementing  education,  outreach  or 
public  information  programs.  This 
criterion  will  be  judged  on  the  basis  of 
the  applicant's  submissions  in  response 
to  paragraph  III.(a)(3)  of  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Requirements." 

(v)  The  extent  to  which  the  project 
utilizes  other  public  or  private  resources 
that  may  t>e  available.  (10  points).  Both 
monetary  and  in-kind  resources 
identified  in  the  appHcation  are  eligible 
for  determining  the  extent  to  which 
other  public  or  private  resources  are 
available.  The  resources  that  will  be 
considered  must  be  targeted  specifically 
for  the  proposed  projeci.  and  must  be 
over  and  above  the  resources  available 
to  the  applicant  as  a  part  of  its  usual, 
non-project  operations  for  such 
expenses  as  salaries,  equipment, 
supplies,  and  rent.  This  criterion  will  be 
judged  on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
III.(a)(4)  of  this  NOFA  under  the 
heading  "Checklist  of  Application 
Submission  Requirements." 

(2)  Selection  Process 

Each  application  for  funding  will  be 
evaluated  competitively,  and  awarded 
points  based  on  the  Selection  Criteria 
for  Ranking  Applications  for  Assistance 
identified  in  section  I.(d)(l)  of  this 
NOFA.  The  final  decision  rests  with  the 
Assistant  Secretary  or  designee.  After 
eligible  applications  are  evaluated 
against  the  factors  for  award  and 
assigned  a  score,  they  will  be  organized 
by  rank  order.  The  rank  ordering  will  be 
done  separately  for:  each  Initiative;  each 
program  component  (national,  regional/ 
local,  and  community-based)  of  the 
Education  and  Outreach  Initiative;  or 
each  purpose  (continued  development 
of  existing  organizations,  and 
establishing  new  organizations)  under 
the  Fair  Housing  Organizations 
Initiative.  Awards  for  each  Initiative 
will  be  funded  in  rank  order  until  all 
available  funds  have  been  obligated,  or 
until  there  are  no  acceptable 
applications. 

(3)  Cost  Factors 

The  Department  expects  to  fund 
multiple  applications  as  a  result  of  this 
NOFA.  At  some  point,  however,  two  or 
more  comnlete  and  eligible 


applications,  after  evaluation  against  the 
Selection  Criteria,  may  be  considered 
equal  in  technical  merit.  At  that  point, 
the  project's  cost  will  become  the 
deciding  factor.  Furthermore,  an 
applicant's  proposal  will  not  be  funded 
when  costs  are  determined  to  be 
unrealistically  low  or  unreasonably 
high. 

(4)  Applicants  Limited  to  a  Single 
Award 

Applicants  may  apply  for  funding  for 
more  than  one  project  or  activity, 
however  applicants  are  limited  to  a 
single  award  under  this  NOFA.  If  more 
than  one  eligible  application  is 
submitted  by  an  applicant  and  is  within 
funding  range,  the  Department  will 
select  the  award  that  is  most  favorable 
to  both  the  applicant  and  the 
Department.  In  such  cases,  the 
Department  will  select  the  application 
that  proposes  a  project  or  activity  for  the 
greatest  length  of  time.  If  all  such 
applications  from  the  applicant  are  for 
the  same  duration,  the  Department  will 
select  the  application  that  represents  the 
largest  funding  award. 

(5)  Independence  of  Awards 

Each  project  or  activity  proposed  in 
an  application  must  be  independent  and 
capable  of  being  implemented  without 
reliance  on  the  selection  of  other 
applications  submitted  by  the  applicant 
or  other  applicants. 

(e)  Applicant  Notification  and  Award 
Procedures 

(1)  Notification 

No  information  will  be  available  to 
applicants  during  the  period  of  HUD 
evaluation,  except  for  notification  in 
\/riting  to  those  applicants  that  are 
determined  to  be  ineligible  or  that  have 
technical  deficiencies  in  their 
applications  that  may  be  corrected. 
Selectees  will  be  announced  by  HUD 
upon  completion  of  the  evaluation 
process,  subject  to  final  negotiations  and 
award. 

(2)  Negotiations 

After  HUD  has  ranked  the 
applications  and  made  an  initial 
determination  of  applicants  whose 
scores  are  within  the  funding  range  (but 
before  the  actual  award),  HUD  may 
require  that  applicants  in  this  group 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  cooperative  or 
grant  agreement.  In  cases  where  it  is  not 
possible  to  conclude  the  necessary 
negotiations  successfully,  awards  will 
not  be  made. 

If  an  award  is  not  made  to  an 
applicant  whose  application  is  in  the 
initial  hmditie  threshold  hwaiise  of  nn 
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inability  to  complete  successful 
negotiations,  and  if  funds  are  available 
to  fund  any  applications  that  may  have 
fallen  outside  the  initial  funding 
threshold,  HUD  will  select  the  next 
highest  ranking  applicant  and  proceed 
as  described  in  the  preceding  paragraph. 

(3)  Funding  Instrument 

HUD  expects  to  award  a  cost 
reimbursable  or  fixed-price  cooperative 
or  grant  agreement  to  each  successful 
applicant.  HUD  reserves  the  right, 
however,  to  use  the  form  of  assistance 
agreement  determined  to  be  most 
appropriate  after  negotiation  with  the 
applicant. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions 

HUD  may  approve  an  application  for 
an  amount  lower  than  the  amount 
requested,  fund  only  portions  of  an 
application,  withhold  funds  after 
approval,  and/or  require  the  grantee  to 
comply  with  special  conditions  added 
to  the  grant  agreement,  in  accordance 
with  24  CFR  part  85.12,  the 
requirements  of  this  NOFA.  or  where: 

(i)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
activities  is  unreasonable  or 
unnecessary: 

(ii)  The  application  does  not  ^ 

otherwise  meet  applicable  cost 
limitations  established  for  the  program; 

(iii)  The  applicant  has  requested  an 
ineligible  activity; 

(iv)  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  determines  that  partial  funding  is 
a  viable  option; 

(v)  The  applicant  has  demonstrated  an 
inability  to  manage  HUD  grants, 
particularly  Fair  Housing  Initiatives 
Program  grants;  or 

(vi)  For  any  other  reason  where  good 
cause  exists. 

(5)  Performance  Sanctions 

A  recipient  failing  to  comply  with  the 
procedures  set  forth  in  its  grant 
agreement  will  be  liable  for  such 
sanctions  as  may  be  authorized  by  law. 
including  repayment  of  improperly  used 
funds,  termination  of  further 
participation  in  the  FHIP,  reduction  or 
limitation  of  further  funding  for 
administrative  enforcement  activities, 
and  denial  of  further  pMrticipation  in 
programs  of  the  Department  or  of  any 
Federal  agency. 

II.  Application  Process 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  on  the 
Management  Work  Plan  and  Budget  for 


activities  proposed  by  the  applicant.  An 
application  may  be  obtained  by  writing 
the  Fair  Housing  Information 
Clearinghouse,  Circle  Solutions,  Inc. 
8201  Greensboro  Drive,  Suite  600, 
McLean,  VA  22102,  or  by  calling  the  toll 
free  number  1-800-343-3442  (voice)  or 
1-80O-29O-1617  (TDD).  To  ensure  a 
prompt  response,  it  is  suggested  that 
requests  for  application  kits  be  made  by 
telephone. 

Completed  applications  are  to  be 
submitted  to  Sharon  Bower,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  Room  5234.  451  Seventh 
Street.  SW..  Washington.  DC  20410. 

The  application  due  date  will  be 
specified  in  the  application  kit. 
However,  applicants  will  be  given  at 
least  70  days  from  today's  date,  until 
)une  20,  1995.  to  submit  their 
applications.  Applications  will  be 
accepted  if  they  are  received  on  or 
before  the  application  due  date,  or  are 
received  within  7  days  after  the 
application  due  date,  but  with  a  U.S. 
postmark  or  receipt  from  a  private 
commercial  delivery  service  (such  as. 
Federal  Express  or  DHL)  that  is  dated  on 
or  before  the  application  due  date. 

The  application  deadline  is  firm  as  to 
date.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  A 
transmission  by  facsimile  machine 
("FAX")  will  not  constitute  delivery. 

An  applicant  may  apply  for  funding 
for  more  than  one  project  or  activity,  but 
a  separate  application  must  be 
submitted  for  each  of  the  following 
categories  of  fiinding: 

(Ij  Administrative  Enforcement 
Initiative  activities; 

(2)  National  programs  under  the 
Education  and  Outreach  Initiative; 

(3)  Regional  or  local  activities  under 
the  Education  and  Outreach  Initiative; 

(4)  Community-based  activities  under 
the  Education  and  Outreach  Initiative; 

(5)  Four- year  projects  under  the 
Private  Enforcement  Initiative; 

(6)  Continued  Development  of 
Existing  Organizations  activities  under 
the  Fair  Housing  Organizations 
Initiative;  and 

(7)  Three-year  projects  under  the  Fair 
Housing  OrganizaticHis  Initiative  for 
Establishing  New  Organizations. 

Although  a  separate  application  is 
required  for  each  funding  category,  an 
application  may  propose  more  than  one 


type  of  eligible  activity  under  each 
category.  For  example,  both  production 
and  distribution  of  a  public  service 
message  may  be  proposed  in  a  single 
application  for  a  national  program 
under  the  Education  and  Outreach 
Initiative. 

Applicants  must  submit  all 
information  required  in  the  application 
kit  and  must  include  sufficient 
information  to  establish  that  the 
application  meets  the  selection  criteria 
set  forth  in  section  I.(d),  above,  of  this 
NOFA. 

III.  Checklist  of  Application 
Submission  Requirements 

(a)  General  requirements.  The 
application  kit  will  contain  a  checklist 
of  application  submission  requirements 
to  complete  the  application  process. 
Each  application  for  FHIP  funding  must 
contain  the  following  items: 

(1)  A  description  of  the  activities 
proposed  for  funding,  and  the  practice 
or  practices  at  the  community,  local, 
regional  or  national  level  that  have 
adversely  affected  the  achievement  of 
the  goal  of  fair  housing,  and  that  will  be 
addressed  by  the  proposed  activities. 
This  description  must  include  a 
discussion  and  analysis  of  the  housing 
practices  identified,  including  available 
information  and  studies  relating  to 
discriminatory  housing  practices  and 
their  historical  background,  and 
relevant  demographic  data  indicating 
the  nature  and  extent  of  the  impact  of 
the  described  practices  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  or  financing  of 
dwellings,  in  the  general  location  where 
the  applicant  proposes  to  undertake 
activities; 

(2)  A  budget — which  must  include 
$5,000  per  year — to  be  used  for  travel 
and  associated  costs  for  training 
sponsored  or  approved  by  the 
E)epartment — and  a  timeline  for  the 
implementation  of  the  proposed 
activities,  consisting  of  a  description  of 
the  specific  activities  to  be  conducted 
with  FHIP  funds,  the  geographic  areas  to 
be  served  by  the  activities,  any  reports 
to  be  produced  in  connection  with  the 
activities,  the  cost  of  each  proposed 
activity  and  a  schedule  for  the 
implementation  and  completion  of  the 
activities; 

(3)  A  description  of  the  applicant's 
experience  in  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices  or  in 
implementing  other  civil  rights 
programs,  the  experience  and 
qualifications  of  existing  personnel 
identified  for  key  positions,  or  a 
description  of  the  qualifications  of  new 
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staff  to  be  hired,  including 
subcontractors/consultants; 

(4)  A  statement  indicating  the  need 
for  FHIP  funding  in  support  of  the 
proposed  project  and  an  estimate  of 
other  public  or  private  resources  that 
may  be  available  to  assist  the  proposed 
activities; 

(5)  A  description  o(the  procedures  to 
be  used  by  the  applicant  for  monitoring 
the  progress  of  the  proposed  activities 
and  the  applicant's  planned  or 
implemented  financial  control 
procedures  that  will  demonstrate  the 
applicant's  capability  in  managing 
financial  resources; 

(6)  A  description  of  the  fair  housing 
benefits  that  successful  completion  of 
the  project  will  produce,  and  the 
indicators  by  which  these  benefits  are  to 
be  measured; 

(7)  A  description  of  the  degree  to 
which  the  project  will  be  of  continuing 
use  in  dealing  with  housing 
discrimination  after  funded  activities 
have  been  completed;  and 

(8)  HUD  Form  2880,  Applicant 
Disclosures; 

(9)  A  listing  of  any  current  or  pending 
grants  or  contracts,  or  other  business  or 
financial  relationships  or  agreements,  to 
provide  training,  education,  and/or  self- 
testing  services  between  the  applicant 
and  any  entity  or  organization  of  entities 
involved  in  the  sale,  rental,  advertising 
or  provision  of  brokerage  or  lending 
services  for  housing.  The  listing  must 
include  the  name  and  address  of  the 
entity  or  organization;  a  brief 
description  of  the  ser\'ices  being 
performed  or  for  which  negotiations  are 
pending;  the  dates  for  performance  of 
the  services;  and  the  amount  of  the 
contract  or  grant.  This  listing  must  be 
updated  during  the  grant  negotiation 
period,  at  the  end  of  the  grant  term,  and 
for  grants  that  will  run  for  more  than 
twelve  months,  at  the  end  of  the  twelfth 
month. 

(10)  The  applicant  must  submit  a 
certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L. 
101-121,  approved  October  23,  1989),  as 
implemented  in  HUD's  interim  final 
rule  at  24  CFR  part  87,  published  in  the 
Federal  Register  on  February  26,  1990 
(55  FR  6736).  This  statate  generally 
prohibits  recipients  and  subrecipients  of 
Federal  contracts,  grants,  cooperative 
agreements  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  If 
warranted,  the  applicant  should  include 
the  Disclosure  of  Lobbying  Activities 
form  (SF-LLL). 


(11)  Prior  to  award  execution, 
successful  applicants  must  submit  a 
certification  that  they  will  comply  with 
the  certification  requirements  contained 
in  the  application  kit. 

(b)  Aaaitional  Education  and 
Outreach  Initiative  requirements.  In 
addition  to  meeting  the  application 
requirements  contained  in  section  Ili.(a), 
ab6ve,  all  proposals  under  the 
Education  and  Outreach  Initiative  must 
include  the  following: 

(1)  A  description  of  how  the  activities 
or  the  final  products  of  the  projects  can 
be  used  by  other  agencies  and 
organizations  and  what  modifications,  if 
any,  would  be  necessary  for  that 
purpose. 

(2)  Coordination  of  activities.  Each 
non-governmental  applicant  for  funding 
under  the  Education  and  Outreach 
Initiative  that  is  located  within  the 
jurisdiction  of  a  State  or  local 
enforcement  agency  or  agencies 
administering  a  fair  housing  law  that 
has  been  certified  by  the  Department 
under  24  CFR  part  llS^s  being  a 
substantially  equivalent  fair  housing 
law  must  provide,  with  its  application, 
documentation  that  it  has  consulted 
with  the  agency  or  agencies  to 
coordinate  activities  to  be  funded  under 
the  Education  and  Outreach  Initiative. 
This  coordination  will  ensure  that  the 
activities  of  one  group  will  minimize 
duplication  and  fir-agmentation  of 
activities  of  the  other.  Failure  to  submit 
the  documentation  required  by  this 
section  will  be  treated  as  a  technical 
deficiency  in  accordance  with  section 
IV.,  below,  of  this  NOFA. 

(3)  Every  regional/local  or 
community-based  program  application 
must  include  as  one  of  its  activities  a 
procedure  for  referring  persons  with 
Fair  Housing  complaints  to  State  or 
local  agencies,  private  attorneys,  or 
HUD  and  the  Department  of  Justice  for 
further  enforcement  processing. 

(c)  Additional  Private  Enforcement 
Initiative  requirements.  In  addition  to 
meeting  the  application  requirements 
contained  in  section  Ill.(a),  above,  all 
proposals  for  testing  under  the  Private 
Enforcement  Initiative  must  include: 

(1)  Documentation  that  the  applicant 
has  at  least  one  year  of  experience  in 
carr>'ing  out  a  program  to  prevent  or 
eliminate  discriminatory  housing 
practices,  and  has  sufficient  knowledge 
of  fair  housing  testing  to  enable  the 
applicant  to  implement  a  testing 
program  successfully; 

(2)  A  certification  providing  that  the 
applicant  will  not  solicit  funds  from  or 
seek  to  provide  fair  housing  educational 
or  other  services  or  products  for 
compensation,  directly  or  indirectly,  to 
any  f>erson  or  organization  which  has 


been  the  subject  of  testing  by  the 
applicant  during  a  12  month  period 
following  the  test. 

(d)  Additional  Fair  Housing 
Organizations  Initiative  requirements.  In 
addition  to  meeting  the  application 
requirements  contained  in  section  HI. (a), 
above,  the  following  application 
submission  requirements  apply  to 
proposals  under  the  Fair  Housing 
Organizations  Initiative: 

(1)  Each  applicant  under  the 
continued  development  of  existing 
organizations  purpose  of  the  Fair 
Housing  Organizations  Initiative  must 
submit  an  operating  budget  that 
describes  the  applicant's  total  planned 
expenditures  from  all  sources,  including 
the  value  of  in-kind  and  monetary 
contributions,  in  the  year  for  which 
funding  is  sought.  This  operating  budget 
will  be  used  for  the  purposes  of 
determining  the  extent  of  the  50% 
funding  limitation  on  operating 
expenses. 

(2)  All  proposals  for  testing  under  the 
Fair  Housing  Organizations  Initiative 
must  certifj  that  the  applicant  will  not 
solicit  funds  from  or  seek  to  provide  fair 
housing  educational  or  other  services  or 
products  for  compensation,  directly  or 
indirectly,  to  any  person  or  organization 
which  has  been  the  subject  of  testing  by 
the  applicant  during  a  12  month  period 
following  the  test. 

IV.  Corrections  to  Deficient 
Applications 

Applicants  will  not  be  disqualified 
from  being  considered  for  funding 
because  of  technical  deficiencies  in 
their  application  submission,  e.g.,  an 
omission  of  information  such  as 
regulator>'/program  certifications,  or 
incomplete  signatory  requirements  for 
application  submission. 

HUD  will  notif>'  an  applicant  in 
writing  of  any  technical  deficiencies  in 
the  application.  The  applicant  must 
submit  corrections  within  14  calendar 
days  from  the  date  of  HUD's  letter 
notifying  the  applicant  of  any  tet;hnical 
deficiency. 

The  14-day  correction  period  pertains 
only  to  non-substantive,  technical 
deficiencies  or  errors.  Technical 
deficiencies  relate  to  items  that: 

1.  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

2.  Would  not  improve  the  substantive 
quality  of  the  proposal. 

V.  Other  Matters 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
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Section  319  of  tbm  Otpcrtmant  of 
Interior  and  Relaled  AgencMS 
Appropriation.*:  Act  for  FiacaJ  Year  1990 
(31  U.SC  1352)  (the  "Byrd 
AmendnMfit")  and  liie  impiementing 
n^ulations  ai  24  CFR  part  87  These 
authorities  proiubit  recipients  al  Federal 
.  contracts,  grants,  or  loeius  from  using 
appropriated  funds  for  lufabying  the 
Executive  or  Legislative  bramiies  of  the 
Federal  government  in  connection  with 
a  speciHc  contract,  grant,  or  loan.  The 
prohibition  also  (X)v«rs  t.He  awarding  of 
contracts,  grants,  cooperative 
agreeoamts,  or  ktans  unless,  the 
recipient  has  made  an  acceptable 
ceitification  regarding  lobbying  Ui>der 
24  CFR  part  87.  appiicants.  recipients 
and  suhrecipieflts  of  assistance 
exceeding  SlOO.OOO  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobh)  log  activities  in  (.~onnei;tion 
with  the  aissisUoce. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  rasfMct  to  the  enviroanient  has 
been  made  in  accordance  with  the 
Department's  m«rulations  at  24  CFR  Part 
SU  which  impltMiMnit  Soction  102(2UC)  . 
of  the  National  fc^ivinnunental  Policy 
Act  of  1969  (42  U.S.C  4332)  The 
Finding  of  No  Significant  Impact  is 
available  fw  pubLc  inspection  between 
7:30  a  B.  and  S:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk.  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
S.W..  Washington.  DC  20410. 

Executive  Order  12608,  The  Family 

The  General  Counsel,  as  the 
Designated  OfTknal  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  ex<«pt  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

Executive  Order  12612,  Federalism 

The  General  Corinsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Fedrralism,  that  the  policies 
contained  in  this  Notice  will  not  have 
federalism  implications  and.  thus,  are 
not  subject  to  review  under  the  Order. 
The  promotion  of  fair  housing  poii(nes 
is  a  recognized  goal  of  general  benefit 
without  direct  implications  4m  the 
relationship  between  the  national 
government  and  the  slates  or  on  the 
di.stribution  of  po«ver  and 
responsibilities  among  various  levels  of 
government. 


Dnig-Fre«  Workplace  Certification 

The  Drog-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  drug- free 
workplaces.  Thus,  each  applicant  most 
certify  that  it  will  comply  with  drug-free 
workplace  raqiureraents  in  accordance 
with  24  CFR  part  24,  subpart  F. 

Accountability  in  the  Provision  of  HUD 
Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  fLoai  nde  is  codified 
at  24  CFR  part  12.  Section  102  conUiiis 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992.  HUD  published  at  57  FR  1942 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of,  HUD  assistance)  further 
information  on  th«  implementation  of 
section  102.  The  documentation,  public 
access,  and  diacioaure  requirenranis  of 
section  102  ara  applicable  to  assistance 
awarded  under  this  NOFA  as  folk>ws: 

Documentation  and  public  access 
requirements  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  tha  baaia  upon  which 
assistance  waa  provided  or  denied.  This 
material,  including  any  iellars  of 
support,  will  be  made  available  fur 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  tfter  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  information  Act  (5  U^.C 
552)  and  HUD's  implementing 
regulations  ai  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistanoe  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (Soe  24  CJ-R  12  14(aJ  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  )anuary  16,  1992  (57  FR 
1942).  for  further  infonnation  on  these 
documentation  and  public  aoxss 
requirements.) 

Diacktsures  HUD  wiii  make  available 
to  the  public  for  five  years  all  applicant 
di.scloRure  reports  (HUD  Form  2«aO) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2a80) 
will  be  Made  available  along  with  the 
applicaat  disclosure  reports,  but  in  no 
case  for  a  period  less  tlian  three  y«ars. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 


accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 

HUD's  implementing  regulations  at  24 
CFR  part  15  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Re;gifl(er  on  January  16, 1992  (57  FR 
1942),  for  fiirther  information  on  these 
disclosure  requirements.)     ' 

Section  W3  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13,  1991  (56  FR  22088)  and  became 
effective  on  June  12. 1991.  That 
regulation,  codified  as  24  CFR  Part  4, 
applies  to  the  funding  competition 
announced  today  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  Part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfeir  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  Part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  (an  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  Howe\'er,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  he 
di.scussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Field  Office  Counsel,  or  Headquarters 
counsel  for  the  program  to  which  the 
question  pertains. 

Section  1 12  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Uihan  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
Avho  are  paid  to  influence-the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  tJMy  are  contingent  upon 
the  receipt  of  assi-Stance. 


Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Authority:  42  U.S.C.  3601-3619:  42  U.S  C. 
3616  note. 

Dated:  March  20, 1995. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
'Equal  Opportunity. 
jFR  Doc.  95-8784  Filed  4-10-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docltet  No.  N-95-3899:  FR^3894-N-01] 

Notice  of  Funding  Availatiility  for  FY 
1995  Historically  Black  Colleges  and 
Universities  Program 

AGENCY:  Office  of  the  Assistant 
Se<:retary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  199."). 

SUMMARY:  This  NOFA  announces  up  to 
S4.0  million  of  FY  1995  funding  for  the 
Historically  Black  Colleges  and 
Universities  (HBCU)  Program  plus  any 
recaptured  funds  from  prior 
appropriations.  In  the  body  of  this 
document  is  information  concerning  the 
following: 

a.  The  purpose  of  the  NOFA  and 
information  regarding  available 
amounts,  objectives,  eligibility  and 
selection  criteria; 

b.  Application  processing,  including 
how.  where  and  when  to  apply  and  how 
selections  will  be  made. 

DATES:  No  applications  will  be  accepted 
after  4:30  p.m.  on  August  9.  1995.  This 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is    ' 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applications  may  not 
be  submitted  by  facsimile  (FAX). 
ADDRESSES:  For  an  application  kit 
contact:  Processing  and  Control  Branch, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SVV.,  Room  7255,  Washington,  DC, 
20410-3500.  Attn:  HBCU  Program. 
Requests  must  be  in  writing  and  may  be 
sent  to  this  address  or  may  be  made  by 
facsimile  machine  to  the  following 
number:  (202)  708-3363.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (This  is  not  a  toll-free 
number.)  When  requesting  an 
application  kit,  please  refer  to  document 
FR-3894,  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 
Requests  for  HBCU  application  packages 
should  be  made  immediately.  HUD  will 


distribute  application  packages  as  soon 
as  they  become  available. 

Application  Submission:  An  original 
and  three  copies  of  the  completed 
application  should  be  submitted  to  the 
following  address:  Processing  and 
Control  Branch,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  7255, 
Washington,  DC,  20410-3500.  Attn: 
HBCU  Program. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
lames  Turk,  Office  of  Technical 
Assistance.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
SW..  Room  7253.  Washington,  DC 
20410.  Telephone  Number:  (202)  708- 
3176.  The  TOD  number  for  the  hearing 
impaired  is  (202)  708-2565.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  use.  3501-3520).  The  control 
number  for  information  described  in 
this  document  is  2506-0122. 

I.  Purpose  and  Substantive  Description 

Purpose.  This  program  is  designed  to 
assist  HBCUs  to  expand  their  role  and 
effectiveness  in  addressing  community 
development  in  their  localities.  For  the 
purposes  of  this  program,  the  term 
"locality"  includes  any  city,  county, 
town,  township,  parish,  village,  or  other 
general  political  subdivision  of  a  State 
within  which  an  HBCU  is  located.  An 
HBCU  located  in  a  metropolitan 
statistical  area  (MSA),  as  established  by 
the  Office  of  Management  and  Budget, 
may  consider  its  locality  to  be  one  or 
more  of  these  entities  within  the  entire 
MSA.  The  nature  of  the  locality  for  each 
HBCU  may,  therefore,  differ  depending 
on  its  location. 

Objectives.  The  objectives  of  this 
program  are: 

1.  To  help  HBCUs  expand  their  role 
and  effectiveness  in  addressing 
community  development  needs  in  their 
localities,  including  neighborhood 
revitalization,  housing,  and  economic 
development,  consistent  with  the 
purposes  of  title  I  of  the  Housing  and 
Community  Development  Act  of  1974; 
and 

2.  To  help  HBCUs  address  the  needs 
of  their  locality(ies)  while  furthering  the 
following  HUD  values: 

•  A  Commitment  to  Community; 

•  A  Commitment  to  Support 
Families; 


•  A  Commitment  to  Economic  Lift; 

•  A  Commitment  to  Reciprocity  and 
to  Balancing  Individual  Rights  and 
Responsibilities. 

•  A  Commitment  to  Reducing  the 
Separations  by  Race  and  Income  in 
American  Life. 

3.  Consistent  with  section  3  of  the 
Housing  and  Urtwn  Development  Act  of 
1968,  it  is  HUD's  policy  to  encourage 
and  ensure  that  the  employment  and 
other  economic  opportunities  generated 
by  Federal  financial  assistance  for 
housing  and  community  development 
programs  shall,  to  the  greatest  extent 
feasible,  be  directed  toward  low-  and 
very  low-income  persons,  particularly 
those  who  are  recipients  of  government 
assistance  for  housing. 

Applicants  must  address  objective  1 
by  successfully  demonstrating  how  the 
proposed  activities  will  expand  the  role 
of  the  HBCU  in  meeting  local 
community  economic  development  and/ 
or  housing  needs  while  furthering 
HUD"s  values  identified  in  objective  2. 

A.  Authority 

This  program  is  authorized  under 
section  107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  1974  Act),  which  was  added  by 
section  105  of  the  HUD  Reform  Act  of 
1989.  The  program  is  governed  by 
regulations  contained  in  24  CFR  570.20  j 
through  570.207,  24  CFR  570.400, 
570.404  and  24  CFR  part  570,  subparts 

A.  C,  J,  K  and  O. 

B.  Allocation  Amounts  and  Form 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1995  (approved 
September  28, 1994,  Pub.  L.  103-327) 
(1995  App.  Act)  appropriated 
544,000,000  for  special  purpose  grants 
pursuant  to  section  107  of  the  Housing 
and  Community  Development  Act  of 
1974.  This  notice  announces  HUD's 
intention  to  award  up  to  $4.0  million 
from  these  FY  1995  funds  (plus  any 
additional  recaptured  funds  from  prior 
appropriations)  to  fund  HBCU  projects. 
The  maximum  amount  awarded  to  any 
applicant  will  be  $500,000.  The  awards 
will  be  made  in  the  form  of  grants. 

C.  Eligibility 

1.  Eligible  Applicants.  Only  HBCUs  as 
determined  by  the  Department  of 
Education  in  34  CFR  608.2  in 
accordance  with  that  Department's 
responsibilities  under  Executive  Order 
12677,  dated  April  28,  1989,  are  eligible 
to  submit  applications. 

2.  Eligible  Activities.  Activities  that 
may  be  funded  under  this  NOFA  are 
those  activities  eligible  for  Community 
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Development  Block  Grant  (CDBG) 
funding.  They  are  listed  in  24  CFR 
570.201  through  570.206.  Basic  eligible 
activities  include: 

a.  Identifying  specific  needs  for 
affordable  housing  and  increasing 
housing  opportunities  for  low-  and 
moderate-income  persons  throughout 
the  locality: 

h.  Providing  adequate  infrastructure 
lo  support  housing  and  economic 
development; 

c.  Meeting  environmental  review 
requirements  to  permit  economic 
growth: 

d.  Supporting  community  design 
projef:ts  with  amenities  to  improve 
living  conditions  and  to  create  a  climate 
which  invites  investment; 

e.  Forming  partnerships  with  the  State 
and  local  government  to  address  the 
physical,  social  and  economic  needs  of 
the  community  in  a  comprehensive 
nianner, 

f.  Developing  programs  that  provide  a 
continuum  of  care  for  the  homeless: 

g.  Working  with  local  groups  and 
organizations  to  combat  discrimination 
in  housing,  mortgage  credit  and 
insurance,  and  to  further  fair  housing; 

h.  Promoting  opportunities  for  the 
creation  and  expansion  of  small 
businesses  and  minority  enterprises; 

i.  Providing  technical  assistance  and 
opportunities  for  homeownership; 

j.  Providing  assistance  to  preserve  the 
inventory  of  low-income  housing  in  the 
locality  through  rehabilitation  and* 
preservation  efforts:  and 

k.  Promoting  opportunities  for 
training  and  employTnent  of  low-income 
residents  in  connection  with  HUD  and 
other  Federally-assisted  projects  and 
activities. 

Those  applicants  planning  to  us^ 
funds  for  the  provision  of  public; 
.services  are  bound  by  the  statutory 
requirement  that  not  more  than  15%  of 
the  total  grant  amount  be  used  for 
public  service  activities. 

J.  Environmental  Review.  If  the 
applicant  proposes  activities  involving 
rehabilitation  of  structures  or 
construction  of  buildings,  an 
environmental  review  by  HUD  is 
required  and  the  proposed  project  must 
pass  an  environmental  review  in 
accordance  with  24  CFR  part  50. 
including  the  authorities  at  §  50.4.  If  the 
requirements  of  part  50  are  not  met. 
HUD  reserves  the  right  to  terminate  all 
or  portions  of  the  award.  The  grantee  is 
not  authorized  to  proceed  with  any 
activity  requiring  such  approval  until 
written  approval  is  received  from  the 
HUD  State  environmental  office  in  your 
area  certifying  that  the  project  has  been 
approved. 


D.  Selection  Criteria/ Rating  Factors 

.\n  applicant  must  demonstrate  that  it 
meets  the  objectives  of  this  HBCU 
program  by  scoring  at  least  12  of  the 
possible  20  points  on  rating  factor  1 
(addressing  the  objectives)  in  order  to 
qualify  for  funding.  Applicants  must 
also  receive  a  minimum  score  of  70  out 
of  the  total  of  100  points  to  be 
considered  eligible  for  funding. 
Activities  which  are  not  eligible  for 
funding  under  this  program  (see  24  CFR 
570.207)  will  not  be  funded.  If  more 
than  50  percent  of  the  amount  requested 
in  the  application  is  for  ineligible 
activities,  the  application  will  not  be 
funded. 

.Applications  for  funding  under  this 
Notice  will  be  evaluated  competitively, 
and  awarded  points  based  on  the  factors 
identified  below.  The  Department  will 
rank  the  applications  in  descending 
order  according  to  score.  Applications 
meeting  the  minimum  threshold 
requirements  will  be  funded  in  rank 
order,  until  all  available  funds  have 
been  obligated,  or  until  there  are  no 
acceptable  applications. 

Negotiations'.  After  all  applications 
have  been  rated  and  ranked  and  a 
determination  of  successful  applicants 
has  been  made.  HUD  requires  that  all 
successful  applicants  participate  in 
negotiations  to  determine  the  specific 
terms  of  the  Statement  of  Work  and 
grant  budget.  In  cases  where  HUD 
cannot  successfully  conclude 
negotiations,  awards  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  (in  an  amount  not  to 
exceed  the  amount  of  remaining  funds 
available  for  the  competition)  to  the 
next  highest  ranking  applicant  and 
proceed  with  negotiations  as  described 
above. 

Optional  Match.  Although  match  is 
not  required  to  qualify  for  funding,  the 
Department  wishes  to  stress  that 
applicants  tiat  evidence  a  commitment 
of  matching  funds,  in  accordance  with 
Rating  Factor  4.b..  below,  are  eligible  for 
more  rating  points  than  those  not  having 
a  match.  The  maximum  number  of 
rating  points  an  applicant  can  receive 
for  matching  funds  is  7  points  out  of  the 
100  point  total.  Appficants  having  a 
cash  match  will  receive  a  higher  number 
of  points  than  those  only  providing  in- 
kind  services  or  not  providing  any 
match  for  program  activities.  Matching 
funds  may  be  in  the  form  of  cash  and/ 
or  in-kind  goods  or  services. 

Rating  Factors.  The  factors  set  forth 
below  will  be  used  by  the  Department 
to  evaluate  applications.  Each 
application  must  qontain  sufficient 
information  to  be  reviewed  for  its 
iTif*rits.  The  scort!  of  ecxch  fsctor  will  be 


based  on  the  qualitative  and 
quantitative  aspects  demonstrated  for 
each  factor  in  an  application.  The 
factors,  aiul  the  maximum  number  of 
points  for  each  factor  (out  of  a  total  of 
100  points),  are  as  follows: 

1.  Addressing  the  Objectives. 
(maximum  points:  20) 

The  extent  to  which  the  applicant 
addresses  the  objectives  of  this  program 
is  examined  by  this  faaor.  Applicants 
must  address  objective  i.  by  successfully 
demonstrating  how  the  proposed 
activities  will  expand  the  role  of  the 
HBCU  in  meeting  local  community 
economic  development  and/or  housing 
needs  while  furthering  HUD's  values 
identified  in  objective  ii. 

a.  The  objectives  of  this  program  are: 
i.  To  help  HBCUs  expand  their  role 

and  effectiveness  in  addressing 
community  deveiopnoent  needs  in  their 
localities,  including  neighborhood 
revitalization.  housing,  and  economic 
development,  consistent  with  the 
purposes  of  the  1974  Act;  and 

ii.  To  help  HBCUs  address  the  needs 
of  their  localities  in  meeting  the 
following  HUD  values: 

•  A  Commitment  to  Community; 

•  A  Commitment  to  Support 
Families; 

•  A  Commitment  to  Economic  Lift; 

•  A  Commitment  to  Reciprocity  and 
to  Balancing  Individual  Rights  and 
Responsibilities. 

•  A  Commitment  to  Reducing  the 
Separations  by  Race  and  Income  in 
American  Life. 

iii.  Consistent  with  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  it  is  HUD's  policy  to  encourage 
and  ensure  that  the  employment  and 
other  economic  opportunities  generated 
by  Federal  financial  assistance  for 
housing  and  community  development 
programs  shall,  to  the  greatest  extent  • 
feasible,  be  directed  toward  low-  and 
very  low-income  persons,  particularly 
those  who  are  recipients  of  government 
assistance  for  housing. 

b.  In  rating  this  factor,  the  De{>artment 
will  consider: 

i.  The  extent  to  which  llie  applicant 
demonstrates  that  the  proposed 
activities  and  program  will  expand  its 
role  and  effectiveness  in  addressing 
community  development  needs  in  its 
locality(ies),  in  accordance  with  the 
objective  specified  in  section  I.D  la  i.  of 
this  NOFA,  above;  and 

ii.  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  will  further  one  or  more  of  the 
HUD  values  specified  in  section 
ID.l.a.ii.  of  this  NOFA.  above. 

iii.  The  extent  to  which  the  applicant 
demonstrates  that  it  will  provide  to  the 
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with  existing  Federal,  State,  and  local 
laws  and  regulations,  job  training, 
employment,  contracting  and  other 
economic  opportunities  to  section  3 
residents  and  section  3  business 
concerns. 

2.  Substantial  Impact  in  Achieving 
Objectives,  (maximum  points:  25) 

The  extent  to  which  tne  applicant 
demonstrates  that  the  proposed 
activities  would  have  a  substantial 
impact  in  achieving  the  objectives  in 
sections  I.D.l.a.i.  and  ii  of  this  NOFA, 
above,  is  examined  by  this  factor.  In 
rating  this  factor  the  Department  will 
consider 

a.  The  extent  to  which  the  applicant 
demonstrates  how  the  proposed 
activities  will  address  high  priority 
needs  identified  in  each  locality's 
community  development  plan  or 
program,  or  HUD-approved 
Consolidated  Plan  in  accordance  with 
24C3Tlpart91. 

b.  The  extent  to  which  the  applicant 
demonstrates  how  the  proposed 
activities  will  substantially  address  the 
needs  of  the  locality  within  the 
framework  of  HUD's  values. 

3.  Special  Needs  of  Applicant  or 
Locality,  (maximum  points:  10) 

The  extent  to  whicn  the  applicant 
demonstrates  that  the  locality  has 
special  needs  which  will  be  addressed 
or  met  by  the  proposed  activities, 
particularly  with  respect  to  benefitting 
low-  and  moderate-income  persons, 
including  minorities,  is  examined  by 
this  factor.  In  rating  this  factor,  HUD 
will  consider  the  urgency  of  the  special 
need  in  the  locality,  particularly  with 
respect  to  low-  and  moderate-income 
persons,  including  minorities. 

4.  Technical  and  Financial  Feasibility 
and  Match,  (maximum  points:  25) 

The  extent  to  which  tne  applicant 
demonstrates  the  technical  and  financial 
feasibility  for  achieving  the  objectives, 
including  local  support  for  the  activities 
proposed  to  be  carried  out  in  the 
locality  and  any  matching  funds 
proposed  to  be  provided  from  sources 
other  than  the  applicant,  is  examined  by 
this  factor.  In  rating  this  factor,  the 
Department  will  consider: 

a.  The  extent  to  which  the  applicant 
demonstrates  the  technical  feasibility 
for  achieving  the  objectives  within  the 
program  period  proposed: 

b.  The  extent  to  which  the  applicant 
demonstrates  the  financial  feasibility 
and  local  support  for  the  activities  to  be 
carried  out  in  the  locality,  as  evidenced 
by  the  commitment,  from  sources  other 
than  the  applicant,  of  matching  funds, 
staffing,  services,  or  other  in-kind 
resources.  (Applicants  that  evidence 
such  a  commitment  of  matching  funds 
are  eligible  to  receive  a  higher  score 


than  those  not  having  a  match.  See  the 
discussion  under  the  heading  Optional 
Match  in  this  section  I.D..  above.) 
5.  Capacity,  (maximum  points:  20) 
The  extent  to  which  the  applicant 
demonstrates  the  capacity  to  carry  out 
satisfactorily  the  proposed  activities  in 
a  timely  fashion,  including  satisfactory 
performance  in  carrying  out  any  prior 
HUD-assisted  projects  or  activities,  is 
examined  by  this  factor.  In  rating  this 
factor,  the  I)epartment  will  consider: 

a.  The  extent  to  which  the  applicant's 
proposed  management  plan: 

i.  Clearly  delineates  staff 
responsibilities  and  accountability  for 
all  work  required; 

ii.  Presents  a  work  plan  with  a  clear 
and  feasible  schedule  for  conducting  all 
project  tasks;  and 

iii.  Presents  a  reasonable  and 
adequate  planned  budget  as  reflected  in 
the  budget-by-task  and  supporting 
rationale  and  justification  for  the 
budget. 

b.  The  extent  to  which  the  applicant 
demonstrates  the  recent  and  relevant 
work  experience  of  the  staff  proposed  to 
undertake  the  activities  described  in  the 
Statement  of  Work. 

c.  The  extent  to  which  the  applicant 
can  demonstrate  that  its  past  and 
current  projects  funded  by  HUD  and/or 
other  Federal  or  private  sector  sources 
are  or  have  been  completed  on  schedule 
and  have  met  or  are  meeting  goals 
established  for  addressing  local  needs. 

d.  The  extent  to  which  the  applicant 
demonstrates  the  proposed  program 
manager's  capacity,  background  and 
experience  to  carry  out  the  proposed 
activities  in  a  satisfactory  and  timely 
fashion,  as  evidenced  by  recent  work 
exi>erience  in  managing  projects  of  the 
same  or  similar  size,  dollar  amount,  and 
types  of  activities  as  those  proposed  in 
the  application. 

II.  Application  Submission 
Requirements 

Applicants  must  complete  and  submit 
applications  for  HBCU  grants  in 
accordance  with  instructions  contained 
in  the  FY  1995  Historically  Black 
Colleges  and  Universities  Program 
application  package.  The  application 
package  will  request  information  in 
sufficient  detail  for  HUD  to  determine 
whether  the  proposed  activities  are 
feasible  and  meet  all  the  requirements  of 
applicable  statutes  and  regulations.  The 
appUcation  package  requires  a 
Statement  of  Work  which  clearly 
identifies  the  proposed  activities,  a 
narrative  response  to  the  Rating  Factors 
identified  in  section  I.D.  of  this  NOFA, 
a  schedule  for  the  program,  budgets,  and 
a  description  of  any  other  public  or 
private  resources  proposed  to  be  used  in 


the  program.  The  application  package 
also  contains  certifications  that  the 
applicant  will  comply  with  fair  housing 
and  civil  rights  requirements,  program 
regulations,  regulations  in  24  CFR  pari 
135  with  regard  to  economic 
opportunities  for  low-income  persons 
and  business  concerns,  and  other 
Federal  requirements.  Applicants 
should  refer  to  the  HBCU  application 
package  for  further  instructions. 

III.  Corrections  to  Deficient 
Applications 

Immediately  after  the  deadline  for 
submission  of  applications,  applications 
will  be  screened  to  determine  whether 
all  items  were  submitted.  If  the 
applicant  fails  to  submit  certain 
technical  items,  or  the  application 
contains  a  technical  mistake,  such  as  an 
incorrect  signatory,  the  Department 
shall  notify  the  applicant  in  writing  that 
the  applicant  has  14  calendar  days  from 
the  date  of  the  written  notification  to 
submit  the  missing  item,  or  correct  the 
technical  mistake.  If  the  applicant  does 
not  submit  the  missing  item  within  the 
required  time  period,  the  application 
will  be  ineligible  for  further  processing. 

The  14-day  cure  period  pertains  only 
to  non-substantive  technical 
deficiencies  or  errors.  Technical 
deficiencies  relate  to  items  that: 

1.  Are  not  necessary  for  HUD  review 
under  selection  criteria/rating  factors; 
and 

2.  Would  not  improve  the  substantive 
quality  of  the  proposal. 

IV.  Other  Matters 

(a)  Environmental  Impact.  A  Finding  • 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  the  Department's 
regulations  at  24  CFR  Part  50  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  at  the  Office  of  the 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington.  DC  20410. 

(b)  Federalism,  Executive  Order 
12612.  The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  S{>ecifically,  the 
NOFA  solicits  HBCU  applicants  to 
expand  their  role  in  addressing 


community  development  needs  in  their 
localities  and  does  not  impinge  upon 
the  relationships  between  the  Federal 
government,  and  State  and  local 
governments. 

(c)  Family,  Executive  Order  12606. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
The  Family,  has  determined  that  this 
document  does  not  have  potential  for 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being. 
The  notice  only  solicits  HBCUs  to  apply 
for  funding  to  address  community 
development  needs  in  their  locality. 
Any  impact  on  the  family  will  be 
indirect  and  beneficial  in  that  better 
planning  of  community  development 
needs  should  result. 

(d)  Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (The  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

(e)  Section  102  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regaiding  each  application  submitted 


pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b),  and  the 
notice  published  in  the  Federal  Register 
on  January  16,  1992  (57  FR  1942).  for 
further  information  on  these 
requirements.) 

(f)  Section  103  HUD  Reform  Act. 
HUD's  regulation  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
was  published  May  13,  1991  (56  FR 
22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24 
CFR  Part  4.  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  Part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
Part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-ft^ 
number.)  The  Office  of  Ethics  can 


provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(g)  Section  1 12  HUD  Reform  Act. 
Section  13  of  the  Department  of  Housing 
and  Urban  Development  Act  contains 
two  provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Authority:  Title  I.  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d): 
24  CFR  570.404. 

Dated:  March  15. 1995. 
Andrew  Cuomo. 

Assistant  Secretary  for  Community  Planning 
and  Development. 
[FR  Doc.  95-8786  Filed  4-10-95:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  72 
[FRL-S18«-3] 
RIN  206O-AE59 

Acid  Rain  Program:  Permits 

AGENCY:  Environmental  Prote«;tion 

A^Micy  (EPA), 

ACTION:  Direct  final  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act 
(the  Act),  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  authorizes 
the  Environmental  Protection  Agency 
(EPA  or  Aj^ency)  to  establish  the  Acid 
Rain  Program.  The  program  sets 
emissions  limitations  to  reduce  acidic 
deposition  and  its  serious,  adverse 
effects  on  natural  resources,  ecosystems, 
materials,  visibility,  and  public  health. 
On  January  11. 1993,  the  Agency 
promulgated  final  rules  under  title  IV. 
Several  parties  filed  petitions  for  review 
of  the  rules.  On  January  10,  1995,  EPA 
and  the  parties  signed  a  settlement 
agreement  addressing  reduced 
utilization  issues. 

Based  on  a  review  of  the  re<;ord,  the 
Agency  concludes  that  the  January  11, 
1993  regulations  concerning  reduced 
utilization  should  be  revised.  The 
overall  effect  of  the  revisions  is  to 
reduce  the  reporting  and  re«:ordkeeping 
burden  on  utilities.  The  regulations 
require  that,  unless  certain  requirements 
are  met,  the  designated  representative  of 
a  unit  in  Phase  I  of  the  program  whose 
annual  utilization  of  fuel  is  less  than  its 
average  annual  utilization  in  1985-1987 
must  submit  a  reduced  utilization  plan. 
The  regulations  also  require  designated 
representatives  to  submit  end-of-year 
compliance  reports  that  estimate  the 
sulfur  dioxide  emissions  resulting  from 
any  underutilization  of  Phase  I  units 
and  to  surrender  allowances  for  the 
estimated  emissions.  The  Agency  is 
revising  the  regulations  to  simplify  the 
criteria  for  determining  if  a  reduced 
utiUzation  plan  must  be  submitted: 
Where  the  end-of-year  reporting  and 
allowance  surrender  requirements  are 
met,  such  a  plan  is  not  required. 
Further,  the  Agency  is  revising  the 
formulas  for  estimating  emissions 
resulting  h-om  underutilization  to 
correct  errors,  clarify  certain  provisioiis. 
and  take  account  of  and  facilitate 
(Ximpliance  by  Phase  I  units  with 
multiple  owners  or  whose  owners  are 
required  by  law  to  purchase  electricity 
from  non-utility  power  production 
facilities. 

The  rule  revision  is  being  issued  as  a 
direct  final  rule  because  it  is  consistent 


with  the  January  10.  1995  settlement 
and  no  adverse  comment  is  expected. 
EFFECTIVE  DATE:  This  direct  final  rule 
will  be  effective  on  May  22,  1995  unless 
significant,  adverse  comments  are 
received  by  May  11. 1995.  If  signincant, 
adverse  comments  are  timely  received 
on  any  portion  of  the  direct  final  rule, 
that  portion  of  the  direct  final  rule  will 
be  withdown  through  a  notice  in  the 
Federal  Register. 

ADDRESSES:  All  written  comments  must 
be  identified  with  the  appropriate 
docket  number  and  must  be  submitted 
in  duplicate  to:  EPA  Air  Docket  Section 
(LE-131).  Waterside  Mall.  Room  1500. 
1st  floor.  401  M  St.,  S.W..  Washington 
DC  20460. 

Docket  No.  A-93-40.  containing 
supporting  information  used  to  develop 
the  proposal,  copies  of  all  comments 
received,  and  responses  to  comments,  is 
available  for  public  inspection  and 
copying  from  8:30  a.m.  to  12:00  p.m. 
and  1:00  p.m.  to  3:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays,  at  EPA's  Air  Docket  Section, 
Waterside  Mall,  Room  1500, 1st  floor. 
401  M  St.,  S.W..  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  IMFORMAHON  CONTACT! 
Dwight  C.  Alpern,  Attorney-advisor,  at 
(202)  233-9151.  Acid  Rain  Division 
(6204J).  U.S.  Environmental  Proteciion 
Agency.  401  M  St..  S.W..  Washington. 
DC  20460,  or  the  Acid  Rain  Hotline  at 
(202) 233-9620. 

SUPPt^MENTARY  INFORMATION:  All  public 
comment  received  on  any  portion  of  this 
direct  final  rule  on  which  significant, 
adverse  comments  are  timely  received 
will  be  addressed  in  a  subsequent  final 
rule.  That  final  rule  will  be  based  on  the 
relevant  portion  of  the  rule  revision  that 
is  noticed  as  a  proposed  rule  in  the 
Proposed  Rules  Seiction  of  this  Federal 
Register  and  that  is  identical  to  this 
direct  final  rule.  The  contents  of  the 
preamble  to  the  direct  final  rule  are  as 
follows: 

I.  Background:  Purposes  of  Reduced 

Utilization  Plans  and  Allowance 
Surrender  for  Underutilization  of  Phase 
I  Units 

II.  Reduced  Utilization  Plan 

III.  Dispatch  System 

A.  Utility  System  and  Identification  <St  ~ 
Dispatch  System 

B.  Apportionment  of  Phase  I  Units 

IV.  Emissions  Rate 

A.  Non-Utility  Generators 

B.  Dispatch  System  Emissions  Rate 
C  NERC  Emissions  Rate 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Act 
C  Paperwork  Reduction  Act 
D.  Regulatory  Flexibility  Act 


E.  Miscellaneous 

I.  Background:  Purposes  of  Reduced 
Utilization  Plans  and  Allowance 
Surrender  for  Underutilization  of  Phase 
I  Units 

A  Phase  I  unit  is  underutilized  if,  in 
any  year  in  Phase  I,  the  total  annual 
utilization  of  fuel  at  the  unit  is  less  than 
its  baseline,  i.e..  its  annual  average  fuel 
utilization  for  1985-1987.  The 
provisions  of  the  Act  that  relate  to 
reduced  utilization  or  underutilization 
of  Phase  I  units  are  found  in  sections 
403(d)  and  408(c)(1)(B). 

In  dividing  the  Acid  Rain  Program 
into  two  phases,  i.e..  Phase  I  applicable 
only  to  larger,  dirtier  units  and  Phase  II 
applicable  to  virtually  all  utility  units, 
the  Congress  recognized  the  potential 
for  circumvention  of  Phase  I  emission 
reduction  requirements.  A  Phase  I  unit, 
which  receives  allowances  for  its 
baseline,  could  simply  reduce  its 
utilization  below  baseline  by  shifting 
generation  of  electricity  to  a  unit  that 
was  not  covered  by  Phase  I  and  did  not 
have  to  use  allowances  to  authorize  its 
SOi  emissions.  The  Phase  I  unit  would 
retain  the  unused  allowances  but  the 
same  amount  of  SO2  could  be  emitted 
by  the  second  unit,  which  would  not 
use  up  any  allowances.  See  58  FR  60951 
(Nov.  18,  1993).  In  section  408(c)(1)(B), 
Congress  adopted  the  solution  of 
requiring  submission  of  a  reduced 
utilization  plan  by  owners  and  operators 
of  any  Phase  I  unit  that  plans  to  reduce 
the  unit's  utilization  in  order  to  comply 
with  Phase  I  emissions  limitations.  The 
plan  must  designate  the  units  (referred 
to  as  "compensating  units")  to  which 
generation  was  shifted  or  account  for 
the  reduced  utilization  through  energy 
conservation  or  improved  unit 
efficiency.  59  FR  60219  (Nov.  22.  1994). 

Section  403(d)  provides  that  the  Acid 
Rain  regulations  must  permit  utilities  to 
continue  to  operate  in  an  economic  and 
reliable  fashion  (e.g..  through  central 
dispatching  that  may  result  in  shifting 
generation  from  Phase  I  units  to  other 
units  or  generators).  However,  section 
403(d)  also  provides  that  the  Acid  Rain 
regulations  must  require  utilities  to 
compensate  at  the  end  of  the  year  for 
emissions  resulting  from  such 
operations  and  must  facilitate  orderly 
and  competitive  functioning  of  the 
allowance  system.  56  FR  63019  (Dec.  3, 
1991). 

In  order  to  achieve  the  objectives  of 
both  section  403(d)  and  section 
408(c)(1)(B),  EPA  adopted,  in  the 
January  11. 1993  regulations, 
requirements  concerning  the  submission 
of  reduced  utilization  plans  and 
allowance  surrender  for 
underutilization.  The  regulations 


•  require  that  the  designated 
representative  of  any  Phaae  I  unit  with 
utilization  below  baseline  apply 
formulas  in  §§  72.91  and  72.92 
estimating  the  emissions  (if  any) 
resulting  from  such  underutilization 
and  surrender  allowances  covering  the 
estimated  emissions.  In  this  way,  the 
emissions  consequences  of  shifting 
generation  from  Phaise  I  units  are 
accounted  for.  and  Phase  I  SOj  emission 
reduction  goals  are  preserved,  without 
the  designation  of  Specific 
compensating  units. 

In  addition,  the  January  11, 1993 
rpgulations  require  the  submission  of  a 
reduced  utilization  plan  for  any  Phase  I 
unit  that  is  planned  to  be  utilized  below 
basehne  as  a  method  of  complying  with 
SO2  emissions  limitations.  However,  if 
the  allowance  surrender  requirements 
are  met  and  the  unit  meets  criteria  in 
§  72.43(e).  a  plan  is  not  required.  The 
crrteria  are  broadly  drawn.  For  example, 
under  these  criteria,  a  plan  need  not  be 
submitted  for  underutilization  caused 
by  economic  dispatching  that  reflected 
increases  in  generation  costs  (e.g., 
allowance  costs)  at  the  unit.  The  Agency 
adopted  this  approach  of  limiting  the 
plan  submission  requirement  because  of 
concern  that,  inter  alia,  economic 
dispatch  and  operation  of  utility 
systems  or  power  pools  might  be 
inhibited  because  utilities  might  be 
unable  to  designate  compensating  units 
56  FR  63021. 

II.  Reduced  Utilization  Plans 

As  noted  above,  §  72.43(e)  of  the 
January  11,  1993  regulations  seU  forth 
criteria  for  making  retrospective 
determinations  as  to  whether  a  Phase  1 
unit  was  underutilized  for  the  purpose 
of  complying  with  SO2  emissions 
limitations.  If  underutilization  was  for 
the  purpoM?  of  compliance,  then  the 
unit  must  have  a  reduced  utilization 
plan.  If  underutilization  was  incidental 
to  utility  operations,  no  plan  is  needed 
III  particular,  a  plan  is  not  required  if 
the  allowance  surrender  requirements 
under  §§  72.91  and  72.92  are  met  and 
one  of  several  demonstrations  are  made 
The  demonstrations  involve  showing 
that  the  unit's  underutilization  was 
caused  by  a  dispatch-system-wide  sales 
decline,  a  forced  outage  at  the  unit,  or 
economic  dispatching.  If  none  of  thes« 
demonstrations  can  be  made,  the 
Agency  determines  on  a  case-by-case 
basis,  considering  certain  indicators  set 
forth  in  §  72.43(e)(2),  whether  a  plan 
should  have  been  submitted. 

The  Agency  has  concluded  that  this 
approach  is  unnecessarily  complicated 
and  burdensome.  Because  of  concerns 
that  Phase  I  units  would  be  unable  to 
designate  compensating  unit*:,  the 


criteria  in  §  72.43(e)  for  avoiding 
submission  of  a  reduced  utilization  plan 
were  designed  to  apply  broadly.  In 
particular,  a  plan  is  not  required  to  the 
extent  underutilization  is  caused  by 
economic  dispatching.  Consequently, 
under  these  criteria,  plan  submission  is 
largely  optional  so  long  as  the  allowance 
surrender  reouirements  are  met. 

However,  despite  their  broad  scope, 
the  criteria  still  leave  some  uncertainty 
as  to  whether  the  Agency  will  agree  that 
a  reduced  utilization  plan  is  not 
required  even  if  allowances  are 
surrendered.  Further,  owners  and 
operators  of  Phase  I  units  carry  the 
burden  of  showing  that  the  criteria  sre 
met.  hi  fact,  the  January  11,  1993 
regulations  require  Phase  I  unit  owners 
and  operators  to  show  in  their  annua! 
compliance  certification  reports  the 
amotmts  of  underutilization  caused  by 
sales  det:line,  forced  outage,  or 
economic  dispatching.  40  CFR 
72.92(a)(2)  (1993).  The  annual  reports 
rausi  also  include  specified  information 
on  fon)ed  outages  at  Phase  I  units.  40 
CFR  72.92(a)(3l  (1993).  Additional 
submissions  are  required  during  the 
year  in  the  event  of  a  forced  outage  that 
will  permanently  shutdown  a  Phase  I 
unit  and  result  in  shifting  generation  to 
other  units.  40  CFR  72.92(b)(1)  (1993). 
Yet,  this  uncertainty  and  burden  sen-e 
no  real  purpose  if  the  allowance 
surrender  requirements  of  §§  72.91  and 
72.02  are  met.  The  allowance  surrender 
pro<;edures  account  for  the  emissions 
consequences  of  underutilization  and 
consequent  shifting  of  generation  and 
therefore  obviate  the  need  for  a  reduced 
utilization  plan  under  section 
408(c)(1)(B)  of  the  Act.  Once 
underutilization  is  accounted  for  under 
§!5  72.91  and  72.92,  there  is  no  basis  for 
requiring  any  further  accounting 
through  the  designation  of 
compensating  units  or  energy 
conservation  or  unit  efficiency 
measures. 

The  Agency  concludes  that  §  72.43(e) 
should  be  revised  so  that  the 
requirement  to  submit  a  reduced 
utilization  plan  for  an  underutilized 
Phase  I  unit  is  eliminated  if  the 
allowance  .surrender  and  reporting 
requirements  of  §§  72.91  and  72.92  are 
met.  This  is  a  reasonable  way  of 
harmonizing  sections  408(c)(1)(B)  and 
403(d)  of  the  Act.  The  other  criteria  in 
§  72.43(e)  are  therefore  superfluous  and 
are  removed.  Sections  72.92(a)(2)  and 
(3)  and  (b)(l}  of  the  Januar>'  11. 1993 
regulations,  requiring  submission  of 
information  in  annual  and  other  reports 
related  to  the  removed  criteria  in 


§  72.43(eJ,  are  also  unnecessary  aiid  are 
removed.' 

III.  Dispatch  System 

The  dispatch  system  of  a  unit  plays  an 
important  role  in  the  allowanca 
surrender  calculations  under  §§  72.91 
and  72.92.  For  example,  if  a  Phase  I  unit 
has  a  reduced  utilization  plan,  the 
amount  of  reduced  utilization 
accounted  for  under  the  plan  (by  a 
compensating  unit,  conservation  or 
improved  unit  efficiency  measures,  or 
sulfur-free  generators)  must  be 
determined.  See  40  CFR  72.9l(3){3) 
(1993)  (requiring  calculation  of  "plan 
reductions").  The  percentage  change  in 
the  total  sales  of  the  dispatch  system  is 
a  factor  in  calculating  reduced 
utilization  accounted  for  by  a  sulfur-free 
generator.  40  CFR  72.91(a)(3)(iii)  (1993). 
.\s  a  further  example,  the  total 
generation  produ(!iBd  by  the  units  and 
generators  in  s  dispatch  system  during 
a  Phase  I  calendar  year  must  be  used  to 
determine  the  percentage  of  total 
dispatch  system  sales  for  the  year  that 
was  generated  by  units  and  generators 
in  the  dispatch  system.  That  percentage 
is  used  in  calculating  the  emissions  rate 
that  is  in  tura  used  to  detennine  how 
many  allowances  must  be  surrendered 
for  the  year  40  CFR  72.92(c)(2)(v)(A) 
(1993). 

The  Agency  is  revising  §  72.33(a).  (b), 
and  (c)  to  clarify  certain  matters 
concerning  the  determination  of  a  unit's 
dispatch  system.  In  addition,  while 
§  72.33(f)  allowed  owners  and  operators 
of  Phase  I  units  to  request  that  a  Phase 
I  unit  be  apportioned  among  its  owners 
and  their  dispatch  systems,  certain 
revisions  of  the  provision  are  needed  to 
make  it  more  workable  and  to 
coordinate  it  with  the  allowance 
surrender  pro<:edures  under  §§  72.91 
and  72.92. 

A.  Utility  System  and  Identification  of 
Dispatch  System 

Under  §  72.33,  each  Phase  I  unit  must 
be  treated  as  part  of  a  dispatch  system 
for  purposes  of  the  allowance  surrender 
procedures.^  and  the  unit's  utility 


'  In  addition,  §  7Z  91(a)  of  the  lanuan,  1 1 .  l*j:< 
regulations  it  revised  to  make  it  clear  tliat  the 
reporting  requirement*  in  $  72.91  apply  only  to 
calendar  years  in  Phase  I.  Since  S  72.92(a)  opplita 
to  calendar  yean  covered  by  §  72.91,  this  li.Tijtation 
applies  10  reporting  under  both  sections.  Thi« 
reflecu  the  fact  that  reduced  utiliMtion  >*  a 
problem  only  in  Pha&e  1.  when  a  minority  oi  uiiiily 
units  are  subfect  to  Acid  Rain  SO;  emissions 
limitations.  See  56  PR  03018  and  58  FR  3605. 

'Because  the  allowance  surrender  procedu^e^  art' 
loimd  in  iwlb  §  72.91  and  §  72.92.  §  72.33(a)  i!i 
revised  to  r«(er  to  bn(h  sections.  The  saoM  ctai^ 
is  made,  for  the  same  reason,  in  §  72.33(c)(4)  and 
(eH2)  and  ^  72.3:1(0(2)  (iv)  and  !v(.  This  coofonns 

(  j'lUtiiiii'^ 
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system  (as  defined  in  §  72.2)  is  its 
dispatch  system  unless  a  complete 
identification  of  dispatch  system 
including  that  unit  is  submitted  under 
§72.33. 

In  the  January  11. 1993  regulations, 
utility  system  is  deRned  as  all 
interconnected  units  and  generators 
controlled  by  the  same  utility  operating 
company,  as  reported  in  the  National 
Allowance  Data  Base  (NADB).  The 
difficulty  with  this  definition  is  that  the 
NADB  was  published  in  final  form  in 
March  1993  and  necessarily  reflects 
information  on  utility  systems  as  of  thai 
time.  The  Agency  recognizes  that  the 
owners  and  operators  of  some  units 
have  changed  since  1993  and. 
particularly  in  light  of  increased 
competition  in  the  electric  utility 
industry,  that  more  changes  may  occur 
during  Phase  I.  In  order  to  clarify  that 
designated  representatives  may  submit 
identifications  of  dispatch  system  to 
correct  the  utility  system  in  which  a 
unit  or  generator  is  listed  in  the  NADB 
and  that  is  used  as  its  dispatch  system, 
the  Agency  is  revising  the  utility-system 
definition.  Section  72.2  now  defines 
utility  system  as  all  interconnected 
units  and  generators  operated  by  the 
same  utility  company  and  does  not  refer 
to  the  NADB.  Section  72.33(e)(1)  is 
revised  to  state  that  unless  otherwise 
provided  in  an  identification  of  dispatch 
system,  a  unit  or  generator  included  in 
the  NADB  retains,  as  its  dispatch 
system,  the  utility  system  reported  in 
the  NADB. 

The  NADB  lists  one  utility  operating 
company  for  each  Phase  I  unit,  Phase  II 
unit,  and  non-affected  unit  in  the 
database.  Section  72.33(b)(2)  of  the 
January  11,  1993  regulations  states  that, 
except  as  provided  under  §  72.33(f),  no 
Phase  I  unit  may  be  listed  in  more  than 
one  identification  of  dispatch  system. 
Although  §  72.33(b)  of  the  January  11, 
1993  regulations  does  not  state 
explicitly  that  other  units  or  generators 
also  must  be  confined  to  a  single 
identification  of  dispatch  system,  other 
provisions  of  the  regulations  reflect 
such  a  limitation.  For  example, 
§  72.33(f)  states  that,  except  for  the 
provisions  for  apportioning  Phase  I 
units  under  §  72.33(f).  all  provisions  of 
the  regulations  "applicable  to  an 
affected  source  or  affected  unit  •   •  • 
apply  to  the  entire  unit."  40  CFR 
72.33(f)(6)  (1993).  By  further  example. 
the  provisions  requiring  calculation  of 
the  "total"  generation  of  the  units  and 
generators  in  a  dispatch  system  are 
based  on  entire  units  and  generators  and 
do  not  provide  for  division  of  a  unit's 


or  generator's  generation  among  more 
than  one  dispatch  system,  except  for 
Phase  I  units  apportioned  under 
§72.33(0.  40  CFR  72.92(c)(2)(v)(A) 
(1993).  See  also  40  CFR 
72.91(a)(3)(iii)(A)  (1993)  ("actual 
annual"  generation  of  the  sulfur-free 
generator).  In  addition,  dispatch  system 
emissions  rate,  which  is  calculated 
using  the  actual  annual  emissions  rate 
of  all  Phase  II  units  in  the  dispatch 
system,  is  based  on  the  utilization  of 
entire  units,  and  there  is  no  provision 
allowing  apportionment  of  Phase  II 
units.  40  CFR  72.92(c)(2)(v)(C)  (1993). 

In  order  to  remove  any  possible 
uncertainty  concerning  the  treatment  of 
Phase  II  units,  non-affected  units,  and 
generators  (including  sulfur-free 
generators  and.  as  discussed  below, 
non-utility  generators),  the  Agency  is 
revising  §  72.33(b)(2)  to  state  that,  with 
one  exception,  a  unit  or  generator  can  be 
included  in  only  one  dispatch  system.^ 
The  only  exception  is  provided  in 
§  72.33(f),  under  which  a  petition  to 
apportion  a  Phase  I  unit  among  two  or 
more  dispatch  systems  may  be 
submitted  and  approved.  Section 
72.33(f)  provides  that,  if  the  petition  is 
approved,  the  portions  of  the  Phase  I 
unit  will  be  treated  as  separate  units 
under  §§  72.91  and  72.92.  the  allowance 
surrender  provisions. 

Several  other  revisions  are  made  here 
to  the  provisions  concerning 
identification  of  dispatch  system.  While 
the  January  11. 1993  regulations  require 
a  complete  identification  of  dispatch 
system  to  include  a  list  of  all  units  and 
sulfur-free  generators  in  the  dispatch 
system,  the  revised  rule  expands  that 
list  to  include  all  generators,  including 
sulfur-free  generators  and  non-utility 
generators.  The  January  11. 1993 
regulations  also  require  that  if  the 
submissions  under  §§  72.91  and  72.92 
by  all  designated  representatives  of  the 
units  in  the  identified  dispatch  system 
do  not  conform  to  the  system-wide  data 
provided  for  the  dispatch  system,  the 
Administrator  must  reject  the 
identification  of  dispatch  system  and  all 
the  submissions  and  require 
resubmission  using  the  utility  system  of 
each  unit  as  that  unit's  dispatch  system. 
The  revised  regulations  make  such 
rejection  optional  so  that  the  Agency 


these  provisiona  with  other  provisions  in  the 
lanuary  11. 1993  regulations  that  cite  both  sections. 


'  The  units  and  generator*  included  in  a  given 
dispatch  syatem  under  S  72.33(b)  or  (e)  may  be 
changed  undw  S  72.33(d).  A  complete  identirication 
of  dispatch  system,  reflecting  the  change,  must  be 
submitted  (or  both  the  dispatch  system  from  which 
the  units  or  generators  are  removed  and  the 
dispatch  system  to  which  the  units  or  generators  are 
added.  If  the  entire  dispatch  system  bvm  which  the 
units  or  generators  are  removed  is  included  in  the 
dispatch  system  to  which  they  are  added,  then  an 
identification  of  dispatch  system  is  necessary  only 
(or  the  latter  dispatch  system. 


may  instead  require  corrections  of  the 
submissions  and  allow  the 
identification  of  dispatch  system  to 
remain  in  effect.  Sections  72.33(c)(4) 
and  (e)(2)  are  revised  to  implement  that 
change.  Finally.  §  72.33(b)(3)  is  revised 
so  that  the  deadline  for  providing  an 
identification  of  dispatch  system  is  the 
same  as  for  providing  a  petition  to 
apportion  a  Phase  I  unit  under 
§  72.33(0(1).  i.e..  submission  to  EPA  by 
January  30  of  the  year  that  the  dispatch 
system  is  to  take  effect. 

B.  Apportionment  of  Phase  I  Units 

The  January  11.  1993  regulations  only 
allow  for  the  apportionment  of  Phase  I 
units,  and  such  apportionment  is  only 
for  the  purpose  of  applying  the 
allowance  surrender  procedures  of 
§§  72.91  and  72.92.  Under  §  72.33(0  of 
the  January  11. 1993  regulations.  Phase 
I  units  with  multiple  owners  may 
petition  to  divide  up  the  unit,  for 
allowance  surrender,  into  portions,  i.e.. 
one  or  more  individual  owners'  portions 
representing  the  owners'  respective 
percentage  ownership  interests  in  the 
capacity  of  the  unit  and  the  remaining 
portion  of  the  unit.  The  petition 
requests  that  each  individual  owner's 
portion  be  treated  as  part  of  a  dispatch 
system  different  than  the  dispatch 
system  of  the  remaining  portion.  If  the 
petition  is  approved,  the  adjusted 
utilization  (which,  if  greater  than  zero, 
is  underutilization)  is  calculated  for  the 
entire  unit  for  the  Phase  I  year  governed 
by  the  approved  petition,  and  each 
portion  of  the  unit  takes  its  percentage 
of  the  adjusted  utilization  reflecting  the 
ownership  percentage  that  the  portion 
of  the  unit  represents.  Each  portion  of 
the  unit  then  uses  its  share  of  the  entire 
unit's  adjusted  utilization  in  calculating 
how  many  allowances  (if  any)  must  be 
surrendered  for  underutilization  of  the 
Phase  I  units  in  its  respective  dispatch 
system. 

The  Agency  received  public  comment 
expressing  concern  that  requiring  the 
portions  of  a  Phase  I  unit  to  divide 
among  them  the  adjusted  utilization 
calculated  for  the  entire  unit  fails  to 
reflect  differences  among  the  Phase  I 
unit  owners'  respective  utilizations  of 
their  shares  of  the  unit.  While  during 
the  Phase  I  year  one  owner  might  take 
generation  representing  more  than  its 
percentage  share  of  the  baseline  of  the 
entire  unit,  another  owner  might  take 
generation  representing  less  than  its 
percentage  share. 

Section  72.33(0  is  revised  to  require 
the  separate  calculation  of  adjusted 
utilization  under  §  72.91  for  each 
portion  of  the  unit  for  which  a  petition 
to  apportion  is  approved  and  for  the 
remaining  portion  of  the  unit.  This 
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approach  meets  the  commenters' 
concerns.  The  separate  calculation  of 
adjusted  utilization  is  made  a  uniform 
requirement  for  all  apportioned  Phase  1 
units  in  order  to  ensure  that  overall 
there  is  no  net  adverse  environmental 
impact  from  apportionment  and  to 
avoid  the  potential  confusion  and 
administrative  burden  of  having  two 
entirely  different  approaches  for 
calculating  reduced  utilization  of 
apportioned  units. 

Public  comment  has  also  been 
directed  at  the  requirement  that 
apportionment  be  based  exclusively  on 
the  owners'  percentage  ownership 
•  interest  in  the  capacity  of  the  Phase  I 
unit.  According  to  commenters,  unit 
owners  in  some  cases  have  entered  into 
private  agreements  to  divide  up  the 
allowances  allocated  to  the  unit  ba.sed 
on  percentage  ownership  of  capacity 
during  1985-1987  while  owners  in 
other  cases  have  agreed  to  divide  up 
allocated  allowances  based  on  each 
owner's  percentage  share  of  utilization 
of  the  unit  during  1985-1987. 
Commenters  have  requested  that  the 
regulations  allow  the  basis  for  unit 
apportionment  for  purposes  of 
allowance  surrender  to  be  consistent 
with  the  l)asis  for  dividing  up  the  unit's 
allowance  allocation. 

The  Agency  is  willing  to  meet  these 
concerns  and  accommodate  underlying 
private  agreements  among  unit  owners 
so  long  as  the  resulting  regulatory 
provisions  are  not  too  complex  and  do 
not  appear  to  cause  overall  any  net 
adverse  environmental  impact.  This  is 
consistent  with  the  Agency's  general 
approach  of  avoiding  interfering  with 
existing  relationships  among  owners 
and  operators.  See  58  FR  3598. 
Consequently,  the  revised  §  72.33(0 
allows  the  designated  representative  to 
elect  in  the  apportionment  petition  one 
of  two  methods  for  apportioning  the 
Phase  I  unit:  the  first  method  is  based 
on  the  average  of  the  owner's  percentage 
ownership  of  the  capacity  of  the  unit  for 
each  year  in  1985-1987;  and  the  second 
method  is  based  on  the  average  of  the 
unit's  annual  utilization  that  is 
attributed  to  the  owTier  for  1985-1987. 
In  order  to  avoid  gaming  by  changing 
the  apportionment  method  to  minimize 
allowance  surrender  each  year,  the 
regulations  make  the  selection  of  the 
apportionment  method  a  one-time 
election  for  each  Phase  I  unit.  The  same 
apportionment  method  must  be  used  for 
all  portions  of  the  units  for  all  years  in 
Phase  I  for  which  any  {>etition  to 
apportion  is  approved  and  in  effect. 

Further,  the  Agency  is  concerned  that, 
whichever  apportionment  method  is 
elected,  the  baselines  and  actual 
utilizations  for  the  portions  of  the  unit 


must  not  double-count  or  undercount 
any  of  the  baseline  and  actual 
utilization  for  the  entire  unit. 
Consequently,  the  revised  regulations 
require  that  the  sum  of  the  baselines  of 
the  portions  of  the  unit  (including  the 
individual  owners'  portions  and  the 
remaining  portion  of  the  unit)  equal 
100%  of  the  baseline  of  the  entire  unit. 
Similarly,  for  each  Phase  I  year,  the  sum 
of  the  actual  utilizations  of  the  portions 
must  equal  100%  of  the  entire  unit's 
actual  utilization.  In  order  to  ensure  that 
the  attribution  of  a  unit's  utilization 
(whether  baseline  or  actual  utilization) 
to  specific  owners  is  not  arbitrary,  the 
regulations  require  that  the  same 
accounting  procedures  used  to  attribute 
the  unit's  fuel  costs  among  the  owners 
be  used  for  attributing  utilization.  This 
is  reasonable  because  fuel  costs  at  a  unit 
are  directly  related  to  the  units 
utilization  (i.e.,  the  mmBtu  of  fuel 
consumed). 

The  revised  §  72.33(0  establishes  the 
requirements  for  the  contents  of  a 
complete  petition  to  apportion  and 
provides  that  the  Administrator  may 
prescribe  a  format.  In  addition  to  the 
requirements  in  the  January  11,  1993 
regulations,  the  petition  must  include 
the  election  of  apportionment  method 
and  a  list  of  the  units  and  generators 
and  apportioned  units  to  be  included  in 
the  dispatch  system  proposed  for  each 
portion  of  the  unit  covered  by  the 
petition.  The  designated  representative 
is  not  required  to  submit  with  the 
petition  the  documentation  supporting 
the  baselines  for  the  portions  of  the  unit 
or  the  dispatch  systems  proposed  for 
each  portion  of  the  unit.  The  Agency 
maintains  that  this  is  a  sound  approach 
in  light  of:  the  certifications  by  the 
designated  representatives  that  the 
information  in  the  petition  is  true, 
accurate,  and  complete;  the  Agency's 
ability  to  require  submission  of 
additional  information  before  acting  on 
the  petition  or  at  any  other  time;  and  the 
potential  for  after-the-fact  spot  audits. 

The  January  11.  1993  regulations 
require  that,  with  regard  to  the  dispatch 
system  proposed  for  each  owner's 
portion  of  the  unit,  the  dispatch  system 
must  be  a  group  of  all  units  and 
generators  that  are  interconnected  and 
centrally  dispatched  and  that  are 
included  in  the  same  utility  system, 
holding  company,  or  power  pool.  The 
difficulty  with  this  requirement  is  that 
a  Phase  I  unit  to  be  apportioned  has 
multiple  owmers  and  only  one  owner 
may  be  the  operator.  A  non-o|>erating 
owner's  portion  of  the  unit  cannot  be  in 
the  "utility  system"  of  the  non- 
operating  owner's  other  units  and 
generators  because,  as  defined  in  §  72.2. 
only  units  and  generators  with  the  same 


operator  comprise  a  "utility  system".  In 
order  to  avoid  this  problem,  the  revised 
regulations  require  that  the  proposed 
dispatch  system  for  each  owner's 
portion  of  the  unit  include  all  units  and 
generators  that  are  interconnected  and 
centrally  dispatched  by  a  single  utility 
system,  the  service  company  of  a  single 
holding  company,  or  a  single  power 
pool. 

Upon  approval  of  an  apportionment 
petition  and  the  proposed  dispatch 
systems,  the  allowance  surrender 
formulas  are  applied  to  each  portion  of 
the  Phase  I  unit  and  its  respective 
dispatch  system.  The  designated 
representative  of  the  apportioned  unit 
must  surrender  all  allowances  required 
for  surrender  by  each  portion  of  the 
unit. 

There  is  no  provision  in  the  January 
11,  1993  regulations  for  termination  of 
■  an  approved  apportionment  of  a  Phase 
I  unit.  The  Agency  is  concerned  that 
after  approval  of  an  apportioned  Phase 
I  unit,  circumstances  may  change  so  that 
the  apportionment  is  no  longer 
appropriate.  For  example,  the  owner  of 
one  portion  of  the  apportioned  unit 
could  sell  its  entire  interest  in  the  unit 
and  stop  dispatching  that  portion  of  the 
unit.  The  dispatch  system  that,  because 
of  the  approved  apportionment, 
includes  that  portion  of  the  unit  would 
now  include  a  portion  of  the  unit  that 
was  no  longer  centrally  dispatched 
along  with  the  other  units  and 
generators  in  the  dispatch  system.  That 
aspect  of  the  approved  apportionment 
(and  the  designated  representative's 
certification  concerning  the  continued 
central  dispatching  of  die  dispatch 
system)  would  no  longer  be  accurate 
and  the  apportionment  should  be 
terminated.  Of  course,  a  new 
apportionment  reflecting  the  new 
composition  of  ownership  interests  in 
the  Phase  I  unit  could  be  submitted  for 
approval.  Even  without  any  change  in 
ownership  or  dispatching,  the  owners  of 
the  Phase  I  unit  might  determine  that  an 
apportionment  is  no  longer  desirable. 
To  accommodate  changes  in 
circumstance  and  to  provide  owners 
more  flexibility,  the  revised  regulations 
include  a  procedure  for  terminating 
apportionments.  If  a  notice  of 
termination  is  signed  by  the  designated 
representatives  of  all  units  that  could  be 
affected  by  the  termination  (i.e.,  of  all 
units  included  in  all  dispatch  systems 
that  include  any  portion  of  the  unit)  and 
submitted  by  January  30,  the 
apportionment  is  terminated  for  thai 
year  and  all  remaining  Phase  I  years. 

IV.  Emissions  Rate 

The  January  11, 1993  regulations 
require  that  the  emissions  consequences 
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of  uaderulilization  for  a  dispatch  system 
be  estimated  for  each  Phase  I  year  by 
muHiplying  that  underutilization 
(referred  to  as  "dispatch  system 
adfusted  utilization ")  by  an  emissions 
rate  for  gooeration  used  by  the  dispatch 
system  to  compensate  for  the 
underutilization.  The  emissions  rate  is 
composed  of  an  emissions  rate  for 
compensating  generation  produced  by 
non-Phase  I  units  and  generators  within 
the  dispatch  system  and  another 
emissions  rate  for  compensating 
generation  produced  outside  the 
dispatch  system  by  non-Phase  I,  non- 
foreign  units  and  generators  and 
acquired  by  the  dispatch  system.  To 
calculate  the  composite  enaissions  rate, 
the  emissions  rate  for  generation  within 
the  dispatch  system  is  weighted  by  a 
fraction  equal  to  total  generation  by  the 
units  and  generators  in  the  dispatch 
system  divided  by  total  dispatch  system 
sales  (i.e..  total  sales  for  direct  use  or 
resale)  of  the  named  utility  system, 
holding  company,  or  power  pool  that  is 
the  dispatch  system)  for  the  year.  The 
actual  annual  emissions  rates  of  the 
Phase  n  units  in  the  dispatch  system  are 
used  as  a  proxy  for  the  actual  emissions 
rates  of  all  non-Phase  I  units  and 
generators  in  the  dispatch  system. 
Similarly,  the  emissions  rate  for 
generation  outside  the  dispatch  system 
is  weighted  by  the  fraction  of  total 
dispatch  system  sates  that  is  accounted 
for  by  generation  outside  the  dispatch 
system.  NERC  region  emissions  rates  for 
non-Phase  I.  non-foreign  units  for  1985 
are  used  as  a  proxy  for  the  current 
emissions  rates  of  non-Phase  I.  non- 
foreign  units  and  generators. 

In  Tight  of  public  comment  concerning 
compensating  generation  from  non- 
utility  generators,  the  calculation  of  the 
emissions  rate  of  non-Phase  I  units  in 
the  dispatch  system,  and  1985  NERC 
emissions  rates,  the  Agency  is  revising 
these  aspects  of  the  January  11.  1993 
regulations. 

A.  Non-Utility  Genemtors 

The  Agency  received  public  comment 
that  some  utilities  are  required  by 
Federal  or  State  law  or  by  order  of  thei  r 
Slate  public  utility  commission  to 
purchase  electricity  from  non-utility 
generators.  This  required  purchase  of 
electricity  may  result  in  reduced 
utilization  of  the  utility's  own  Phase  I 
units.  Since  non-utility  generators  may 
have  a  different — apparently  often 
lower— emissions  rate  than  that  of  the 
utility's  Phase  n  units  or  the  NERC 
region  emissions  rate,  the  comnrjenters 
ui^ed  that  the  formulas  io  §  72.ft2  be 
revised  to  take  account  of  this  third 
possible  sowrce  of  compensating 
generation. 


The  allowanoe  surreoder  procedures 
in  §§  72.91  and  72.92  are  not  intended 
to  result  in  a  precise  calculation  of  the 
emissions  consequences  of 
underutilization  of  Phase  I  units.  Tbe 
procedures  were  adopted  to  provide  an 
administratively  feasible  method  of 
developing  reasonable  estimates  of  the 
emissions  resulting  from  generation 
compensating  for  underutilization.  In 
light  of  this  goal,  the  January  11. 1993 
regulations  establisli  a  composite 
emissions  rate  based  on  two  general 
categories  of  compensating  generation. 
Because  some  utilities  are  obligated  by 
law  to  purchase  non-utility  generation 
that  may  force  them  to  reduce 
generation  at  their  own  units  and 
because  noo-utiiity  geoerators  tend  to 
have  relatively  low  SO^  emissions,  the 
Agency  is  revising  tbe  regulations  to 
take  account  of  noo-utility  generation. 
This  change  increases  somewhat  the 
complexity  of  the  alk>wanc:e  surrender 
formulas  but.  as  a  practical  matter,  only 
utilities  that  must  buy  from  non-utility 
generators  are  affected  by  the  cliange. 
While  the  Agency  noaintains  that,  on 
balance,  the  change  is  reasonable,  the 
Agency  stresses  lloiat  the  allowance 
surrender  formulas  are  only  intended  to 
estimate  emissions  and  that  any  more 
refinements  that  would  further 
complicate  the  formulas  would  seem  to 
be  counterproductive. 

The  provisions  incorporating  non- 
utility  generators  into  the  allowance 
surrender  procedures  are  premised  on 
tbe  fact  that  utilities  acquiring  non- 
utility  generation  have  very  limited 
information  about  the  non-utility 
generators.  Utilities  contract  to  purchase 
non-utility  generation  but.  as  a  result  of 
not  owning  or  operating  these 
generators,  have  little  or  no  knowledge 
about  tbe  fuels  used  by.  and  the  heat 
rates  and  emission  rates  of.  the 
generators.  The  Agency  similarly  has 
limited  information  about  non-utility 
generators  because  they  are  not  affecied 
units.  Consequently,  the  revised 
regulations  use  the  available 
information  on  these  generators  (i.e.. 
their  emissions  limitations  and  Kwh 
sales  to  utilities)  to  estimate  emissions 
from  compensating  generation  acquired 
from  them. 

In  order  to  be  treated  as  a  non-utility 
generator,  a  power  production  facility 
cannot  be  an  affected  unit  or  a  sulfur- 
free  generator.  The  facility  must  use  its 
most  stnngent  federally  enforceable  or 
State  enfocceable  SO2  emissions 
liautiffioa  foe  the  Pbese  I  year  as  the 
estimate  of  its  actual  emissions  rate.* 


With  one  exception,  if  no  unit-specific 
limitation  that  can  be  expressed  In  lbs/ 
raniBtu  is  applicable  to  the  facility  for 
the  year,  then  the  bdlity  cannot  he 
treated  as  a  non-utility  generator  for  that 
year.  The  only  exception  is  where  a 
facility  without  an  emissions  limitation 
is  authorized  by  law  to  use  only  natural 
gas  as  fuel:  in  that  case  the  most 
stringent  emissions  limitation  for  the 
facility  is  deemed  to  be  0.0006  lbs/ 
mmBtu.* 

As  discussed  above,  the  January  11, 
1993  regulations  calciilate  a  composite 
emissions  rate  for  a  dispatch  system 
reflecting  compensating  generation  from 
within  or  from  outside  the  dispatch 
system.  The  revised  regulations 
introduce  a  third  category,  non-utility 
generation  from  non-utility  generators, 
which  equals  the  total  generation 
acquired  from  non-utility  generators 
that  the  dispatch  system  is  required  to 
purchase  by  Federal  or  State  law  or 
order  of  a  utility  regulatory  commission 
or  under  a  contract  awarded  as  the 
result  of  a  power  purchase  solicitation 
required  by  Federal  or  State  law  or 
utility  regulatory  commission  order.  To 
prevent  double-counting,  such 
generation  is  excluded  in  calculating  the 
fractions  of  dispatch  system  sales 
accounted  for  by  generation  within  or 
outside  the  dispatch  system.  Total  non- 
utility  generation  from  non-utility 
generators  is  used  to  calculate  the 
fraction  of  dispatch  system  sales 
accounted  for  by  such  generators. 

The  non-utility  generator  average 
emissions  rate  is  calculated  using  the 
most  stringent  emissions  limitation  (or 
for  natural-gas-only  facilities,  the 
default  emissions  rate)  for  each  non- 
utility  generator  from  which  the 
dispatch  system  was  required  to 
purchase  electricity,  weighted  by  the 
amount  (kwh)  of  required  electricity 
purchases  during  the  year.  The  fraction 
of  generation  from  non-utility  generators 
and  the  non-utility  generator  average 
emissions  rate  are  used,  along  with  the 
comparable  data  for  generation  within 
and  outside  the  dispatch  system,  to 
derive  the  composite  emissions  rate 
multiplied  by  the  underutilization  fbr 
the  dispatch  system  for  the  year.<>  This 
yields  the  total  number  of  allowances 


*  H  •miakioca  limiuiiofl*  vanr  dcfjerul  >Bf  on  Ih* 
tuti  Miod.  Ik*  aaM  tinagHM  anuations  laaitalna 
miisl  be  calculated  for  each  fuel  used.  The  retulting 


limiUlion  with  die  KigheM  lbs/mmB«ii  must  be  used 
as  ttw  estimate  for  ttie  actual  eiULSsioos  caie  ot  the 
non-utility  generator. 

'  This  drfaull  «nix»ions  rate  is  the  average  SO; 
emissions  rMe  tor  oalaral  gas  and  was  used  for 
purposes  of  altocatLn(  aJlowancss  to  utility  units 
urtder  seUian  40So(lb«  Act  SeeConpilationaf 
Air  Polluunt  Emission  Factors  (AP-42).  Vol.  t  at 
1.4-1  through  1.4-3.  ITS  EFA  (4th  ed.  19a5). 

*The  dispatctnTsfem-w+de  data  related  to  non- 
utility  ganaotlors  laHM  be  inchMied  in  the  dispatch 
system  data  report  under  $  72.92(b). 


that  must  be  surrendered  by  Phase  I 
units  in  the  dispatch  system. 

B.  Dispatch  System  Emissions  Rate 

The  January  11, 1993  regulations  use 
the  actual  annual  emissions  rate  for  a 
dispatch  system's  Phase  II  units  to 
estimate  the  emissions  rate  for  the 
dispatch  system's  non-Phase  I  units.  In 
the  December  3. 1991  proposed 
regulations,  the  Agency  proposed  to 
weight  the  actual  annual  emissions  rate 
for  each  Phase  II  unit  by  the  amount  of 
the  Phase  n  unit's  increase  in  utilization 
for  the  year  over  baseline.  56  FR  63147- 
48  (Dec.  3, 1991).  The  January  11,  1993 
regulations  adopted  a  simpler  approach 
of  weighting  actual  annual  emissions 
rates  by  each  Phase  II  unit's  total 
utilization  for  the  year.  58  FR  3685. 

However,  the  Agency  has  received 
public  comments  suggesting  that 
weighting  by  the  increase  over  baseline 
provides  a  more  realistic  estimate.  It 
seems  reasonable  to  treat  a  utilization 
reduction  since  1985-1987  of  one  unit 
in  a  dispatch  system  as  being 
compensated  for  by  a  utilization 
increase  since  1985-1987  of  another 
unit  in  that  dispatch  system.  Further, 
this  approach  is  similar  to  that  taken 
with  regard  to  sulfur-free  generators. 
Compensating  generation  claimed  to  be 
acquired  from  sulfur-free  generators 
under  a  reduced  utilization  plan  cannot 
exceed  the  amount  of  electricity 
produced  by  the  sulfur-free  generator  in 
excess  of  the  average  annual  amount 
produced  by  the  generator  in  1985- 
1987.  See  58  FR  3682.  For  these  reasons, 
the  Agency  is  revising  the  provisions  for 
calculating  dispatch  system  emissions 
rate  to  weight  Phase  II  imits'  actual 
emissions  rates  by  each  unit's  increased 
utilization  over  baseline.  However,  the 
Agency  recognizes  that  it  is  possible 
that  no  Phase  11  unit  in  a  dispatch 
system  has  increased  utilization  over 
baseline.  In  that  case,  non-affected  units 
are  providing  the  compensating 
generation  but,  because  of  the  lack  of 
emissions  data  from  such  units,  the 
Phase  II  unit  emissions  rate  must  still  be 
used  as  a  proxy  for  non-affected  units' 
emissions  rates.  The  revised  regulations 
therefore  provide  that  if  no  Phase  II  unit 
is  used  above  baseline,  an  average  rate 
must  be  calculated  using  the  Phase  II 
units'  annual  actual  emissions  rates 
weighted  by  each  unit's  total  utilization. 
Moreover,  if  a  dispatch  system  has  no 
Phase  n  unit  emissions  rate  for  the  year, 
the  NERC  region  emissions  data  will  be 
used  instead. 

C.  NERC  Region  Emissions  Rate 

The  January  11, 1993  regulations  use 
1985  NERC  data  to  establish  the  non- 
Phase  I,  non-foreign  emissions  rate  for 


each  NERC  region.  The  1985  emissions 
rate  for  imits  in  the  NERC  region  is 
multiplied  by  the  firaction  of  non-Phase 
I,  nonforeign  units  in  the  NERC  region 
in  order  to  exclude  generation  and 
resulting  emissions  from  Phase  I  units 
and  all  foreign  units  and  generators. 

The  Agency  has  learned  through 
public  comment  that  the  figures  in  the 
regulations  for  the  fraction  of  non-Phase 
I,  non-foreign  generation  contained 
inadvertent  errors  and  failed  to  actually 
exclude  foreign  generation.  The  Agency 
has  recalculated  the  fractions  of  non- 
Phase  I,  non-foreign  generation  for  each 
NERC  region.  Table  1  of  the  revised 
regulations  includes  the  corrected 
figures  so  that  foreign  generation  is 
excluded  as  intended.'' 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  58  FR 
51735  (Oct.  4, 1993),  the  Administrator 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  rule  seems  to  raise 
novel  legal  or  policy  issues.  As  such, 
this  action  was  submitted  to  OMB  for 


'  The  deflnition  of  "sulfur-free  generation"  is 
revised  to  make  it  clear  that  only  facilities  in  the 
48  contiguous  states  in  tbe  United  States  or  the 
District  of  Columbia  may  qualify  as  sulfur-free 
generators  under  reduced  utilization  plans.  All 
foreign  generation  (including  foreign  generation 
that  involves  no  SO]  emissions)  that  offset 
underutilization  is  already  excluded  bx)m 
allowance  surrender  in  the  revised  Table  1. 
Allowing  foreign  bcilities  to  be  designated  as 
sulfur-free  generators  and  the  generation  acquired 
from  them  to  be  used  to  offset  underutilization 
would  double-count  such  generation. 


review.  Any  written  comments  from 
OMB  to  EPA,  any  written  EPA'response 
to  those  comments,  and  any  changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  included  in  the 
docket.  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air 
Docket  Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  direct  final  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments.  However,  as 
discussed  in  this  preamble,  the  rule  has 
the  net  effect  of  reducing  the  burden  of 
part  72  of  the  Acid  Rain  regulations  on 
regulated  entities,  including  both 
investor-owned  and  municipal  utilities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq.. 
and  have  been  assigned  control  number 
2060-0258. 
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This  collection  of  information  re<hi€es 
the  estimated  burden,  as  compared  to 
the  burden  under  the  ^nuary  1 1 ,  199;) 
regulations,  by  an  average  of  35  hour^ 
per  response  for  about  110  responses. 
These  estimates  inchide  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  An  Information 
Collection  Request  document  and 
estimates  of  the  public  reporting  burden 
were  prepared  in  connection  with  the 
January  11.  1993  regulations.  56  FR 
63098:  58  FR  3650. 

Send  comments  regarding  this  burden 
analysis  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  PoHry  Branch,  EPA. 
401  M  Street,  SW.  (Mail  Code  2136). 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  requires  each  federal 
agency  to  consider  potential  impacts  of 
its  regulations  on  small  business 
"entities."  Under  5  U.S.C  604(a).  an 
agency  issuing  a  notice  of  proposed 
rulemaicing  must  prepare  and  make 
available  for  public  conunent  a 
regulatory  flexibility  analysis.  Such  an 
analysis  is  not  required  if  the  head  of  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C.  605(b). 

In  the  preamble  of  the  January  11. 
1993  regulations,  the  Administrator 
certified  that  those  regulations, 
including  the  provisions  revised  by 
today's  final  rule,  would  not  have  a 
significant  impact.  58  FR  3649.  The 
final  rule  revisions  adopted  today  are 
not  significant  enough  to  change  the 
economic  impact  addressed  in  the 
January  11. 1993  preamble.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  I 
hereby  certify  that  the  revised  rule  will 
not  have  a  significant,  adverse  impa<:t 
on  a  substantial  number  of  small 
entities. 

£.  Miscellaneous 

In  accordance  with  section  1 17  of  the 
Act,  israance  of  this  rule  was  preceded 
by  consultation  with  any  appropriate 
advisory  committees,  imiependent 
experts,  and  federal  departments  and 
agencies. 


List  of  Swbiects  in  40  CFR  Part  72 

Environmental  protection.  Acid  rain 
program.  Air  pollution  control. 
Compliance  plans.  Electric  utilities. 
Permits.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated  March  31. 1995 
Carel  M.  Br«« 


Administrator.  (A5.  Environmental  Protection 
Agency 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  72— [AMENDED] 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7601  and  7651,  ef  seKi 

2.  Section  72.2  is  amended  by  revising 
the  definitions  for  "sulfur-free 
generation"  and  "utility  system"  to  read 
as  follows; 

§72.2    Deltnittons. 

*         •         «         •         * 

Sulfur-free  generation  means  the 
generation  of  electricity  by  a  process 
that  does  not  have  any  emissions  of 
sulfur  dioxide,  including  hydroelectric, 
nuclear,  solar,  or  wind  generation.  A 
"sulfur-free  generator"  is  a  generator 
that  is  located  in  one  of  the  4A 
contiguous  States  or  the  District  of 
Columbia  and  produces  "sulfur-free 
generation." 
***** 

Utility  system  means  all 
interconnected  units  and  generators 
operated  by  the  same  utility  operating 
company. 

***** 

3.  Section  72.33  is  amended  by 
revising  paragraphs  (a),  (b)(2),  (b)(3). 
(c)(2).  (c)(4).  le).  and  (f)  to  reed  as 
follows: 

§  72. 33    IdenKflcation  of  dispatch  system . 

(a)  Every  Phase  I  unit  shall  be  treated 
as  part  of  a  dispatch  system  for  purposes 
of  §§  72.91  and  72.92  in  accordance 
with  this  section. 

(b)*   *   • 

(2)  Except  as  provided  in  paragraph  (f) 
of  this  section,  each  unit  or  generator 
may  be  included  in  only  one  dispatch 
system. 

(3)  Any  identification  of  dispatch 
system  must  be  submitted  by  January  30 
of  the  first  year  for  which  the 
identification  is  to  be  in  effect. 

(c)'   *   •  . 

(2)  The  list  of  all  units  and  generators 
(including  sulfur-free  generators]  in  the 
dispatch  system. 


(4)  The  following  statement:  "I  certify 
that,  except  as  otherwise  required  under 
a  petition  as  approved  under  40  CFR 
72.33(f).  the  units  and  generators  listed 
herein  are  and  will  continue  to  be 
interconnected  and  centrally 
dispatched,  and  will  be  treated  as  a 
dispatch  system  under  40  CFR  72.91 
and  72.92.  during  the  period  that  this 
identification  of  dispatch  system  is  in 
effect.  During  such  period,  all 
information  concerning  these  units  and  - 
generators  and  contained  in  any 
submissions  under  40  CFR  72.91  and 
72.92  by  me  and  the  other  designated 
representatives  of  these  units  shall  be 
consistent  and  shall  conform  with  the 
data  in  the  dispatch  system  data  reports 
under  40  CFR  72.92(b).  I  am  aware  of. 
and  will  comply  with,  the  requirements 
imposed  under  40  CFR  72.33(e)(2)." 
***** 

(e)  ( 1 )  Any  unit  or  generator  not  listed 
in  a  complete  identification  of  dispatch 
system  that  is  in  effect  shall  treat  its 
utility  system  as  its  dispatch  system 
and,  if  such  unit  or  generator  is  listed 
in  the  NADB.  shall  treat  the  utility 
svstem  reported  under  the  data  field 
•  UTILNAME"  of  the  NADB  as  its  utility 
system. 

(2)  During  the  period  that  the 
identification  of  dispatch  system  is  in 
effect  all  information  that  concerns  the 
units  and  generators  in  a  given  dispatch 
system  and  that  is  contained  in  any 
submissions  under  §§72.91  and  72.92 
by  designated  representative  of  these 
units  shall  be  consistent  and  shall 
conform  with  the  data  in  the  dispatch 
system  data  reports  under  §  72.92(b).  If 
this  requirement  is  not  met,  the 
Administrator  may  reject  all  such 
submissions  and  require  the  designated 
representatives  to  make  the  submissions 
under  §§  72.91  and  72.92  (incl-.ding  the 
dispatch  system  data  report)  ti>  aring  the 
utility  system  of  each  unit  or  generator 
as  its  respective  dispatch  system  and 
treating  the  identification  of  dispatch 
system  as  no  longer  in  effect. 

(fMD  Notwithstanding  paragraph 
(e)(1)  of  this  section  or  any  submission 
of  an  identification  of  dispatch  system 
under  paragraphs  (b)  or  (d)  of  this 
section,  the  designated  representative  of 
a  Phase  I  unit  with  two  or  more  owners 
may  petition  the  Administrator  to  treat, 
as  the  dispatch  system  for  an  owner's 
portion  of  the  unit,  the  dispatch  .system 
of  another  unit. 

(i)  The  owner's  portion  of  the  unit 
shall  be  based  on  one  of  the  following 
apportionment  methods: 

(A)  Owner's  share  of  the  unit's 
capacity  in  T985-1987.  Under  this 
method,  the  baseline  of  the  owner's 
portion  of  the  unit  shall  equal  the 


baseline  of  the  unit  multiplied  by  the 
average  of  the  owner's  percentage 
ownership  of  the  capacity  of  the  unit  for 
each  year  during  1985-1987.  The  actual 
utilization  of  the  owner's  portion  of  the 
unit  for  a  war  in  Phase  I  shall  equal  the 
actual  utilization  of  the  unit  for  the  year 
that  is  attributed  to  the  owner. 

(B)  Owner's  share  of  the  unit's 
baseline.  Under  this  method,  the 
baseline  of  the  owner's  portion  of  the 
unit  shall  equal  the  average  of  the  unit's 
annua)  utilization  in  1985-1987  that  is 
attributed  to  the  owner.  The  actual 
utilizatien  of  the  owner's  portion  of  the 
unit  for  a  year  in  Phase  I  shall  equal  the 
actual  utilization  of  the  unit  for  the  year 
that  is  attributed  to  the  owner. 

(ii)  The  annual  or  actual  utilization  of 
a  unit  shall  be  attributed,  under 
paragraph  (fKl)(i)  of  this  section,  to  an 
owner  of  the  unit  using  accounting 
proced\ires  consistent  with  those  used 
to  detem^ine  the  owner's  share  of  the 
fuel  costs  in  the  operation  of  the  unit 
during  the  period  for  which  the  annual 
or  actual  utilization  is  being  attributed. 

(iii)  Upon  submission  of  the  petition, 
the  designated  representative  may  not 
change  the  election  of  the 
apportionment  method  or  the  baseline 
of  the  owner's  portion  of  the  unit. 

The  same  apportionment  metliod 
must  be  used  for  all  portions  of  the  unit 
for  alt  years  in  Phase  I  for  which  any 
petition  under  paragraph  (f)(1)  of  this 
section  is  approved  and  in  effect. 

(2)  The  petition  under  paragraph  (f)(1) 
of  this  section  shall  be  submitted  by 
January  30  of  the  first  year  for  which  the 
dispatch  system  proposed  in  the 
petition  will  take  effef:t,  if  approved.  A 
complete  petition  shall  include  fhe 
following  elements  in  a  format 
prescribed  by  the  Administrator: 

(i)  The  election  of  the  apportionment 
method  under  paragraph  (n(l)(i)  of  this 
section. 

(ii)  The  baseline  of  the  owner's 
portion  of  the  unit  and  the  baseline  of 
any  other  owner's  portion  of  the  unit  for 
which  a  petition  under  paragraph  (f)(1) 
of  this  section  has  been  approved  or  has 
been  submitted  (and  not  disapproved) 
and  a  demonstration  that  the  sum  of 
such  baselines  and  the  baseline  of  any 
remaining  portion  of  the  unit  equals  100 
percent  of  the  baseline  of  the  unit.  The 
designated  representative  shall  also 
submit,  upon  request,  either 

(A)  Where  the  unit  is  to  be 
apportioned  under  paragraph  (fKl)(i)(A) 
of  this  section,  documentation  of  the 
average  of  the  owner's  percentage 
ownership  of  the  capacity  of  the  unit  for 
each  year  during  1985-1987;  or 

(B)  Where  the  unit  is  to  be 
apportioned  under  paragraph  (f)(l)(i)(B) 
of  this  .section,  documentation  showing 


the  attribution  of  the  unit's  utilization  in 
1985, 1986,  and  1987  among  the 
portions  of  the  unit  and  the  calculation 
of  the  annual  average  utilization  for 
1985-1987  for  the  portions  of  the  unit. 

(iii)  The  name  of  the  proposed 
dispatch  system  and  a  list  of  all  units 
(including  portions  of  units)  and 
generators  in  that  proposed  dispatch 
system  and,  upon  requesjt, 
documentation  demonstrating  that  the 
owner's  portion  of  the  unit,  along  with 
the  other  units  in  the  proposed  dispatch 
system,  are  a  group  of  all  units  and 
generators  that  are  interconnected  and 
centrally  dispatched  by  a  single  utility 
company,  the  service  company  of  a 
single  holding  company,  or  a  single 
power  pool. 

(iv)  The  following  statement,  signed 
by  the  design^ed  representatives  of  all 
units  in  the  proposed  dispatch  system: 
"I  certify  that  the  units  and  generators 
in  the  dispatch  system  proposed  in  this 
petition  are  and  will  continue  to  be 
interconiracted  and  centrally 
dispatched,  and  will  be  treated  as  a 
dispatch  system  under  40  CFR  7291 
and  72.92,  during  the  period  that  this 
petition,  as  approved,  is  in  effect. " 

(v)  The  following  statement,  signed  by 
the  designated  representatives  of  all 
units  in  all  dispatch  systems  that  will 
include  any  portion  of  the  unit  if  the 
petition  is  approved:  "During  the  period 
that  this  petition,  if  approved,  is  in 
effect,  all  information  that  concerns  the 
units  and  generators  in  any  dispatch 
system  including  any  portion  of  the  unit 
apportioned  under  the  petition  and  that 
is  contained  in  any  submissions  under 
40  CFR  72.91  and  72.92  by  me  and  the 
other  designated  representatives  of  these 
units  shall  be  consistent  and  shall 
conform  to  the  data  in  the  dispatch 
system  data  repKvts  under  40  CFR 
72.92(b).  I  am  aware  of.  and  w  ill  comply 
with,  the  requirements  imposed  under 
40  CFR  72.33(0  (4)  and  (5)." 

(3)  (i)  The  Administrator  will  approve 
in  whole,  in  part,  or  with  changes  or 
conditions,  or  deny  the  petition  under 
paragraph  ({)(1)  of  this  section  within  90 
days  of  receipt  of  the  petitioiL  The 
Administrator  will  treat  the  petition,  as 
changed  or  conditioned  upon  approval, 
as  amending  any  identification  of 
dispatch  system  that  is  submitted  prior 
to  the  approval  and  includes  any 
portion  of  the  unit  for  which  the 
petition  is  approved.  Where  any  portion 
of  a  unit  is  not  covered  by  an  approved 
petition,  that  remaining  portion  of  the 
unit  shall  continue  to  be  part  of  the 
unit's  dispatch  system. 

(ii)  In  approving  the  petition,  the 
Administrator  will  determine,  on  a  case- 
by-case  basis,  the  proper  calculation  and 
treatment,  for  purposes  of  the  reports 


required  under  §§  72.91  and  72.92.  of 
plan  reductions  and  compensating 
generation  provided  to  other  units. 

(4)  The  designated  representative  for 
the  unit  for  which  a  petition  is  approved 
under  paragraph  (fl(3)  of  this  section 
and  the  designated  representatives  of  all 
other  units  included  in  all  dispatch 
systems  that  include  any  portion  of  the 
unit  shall  submit  all  annual  compliance 
certification  reports,  dispatch  system 
data  reports,  and  other  reports  required 
under  §§  72.91  and  72.92  treating,  as  a 
separate  Phase  I  unit,  each  portion  of 
the  unit  for  which  a  petition  is  approved 
under  paragraph  (fK3)  of  this  seciion 
and  the  remaining  portion  of  the  unit. 
The  reports  shall  include  all  required 
calculations  and  demonstrations, 
treating  each  such  porticm  of  the  unit  as 
a  separate  Phase  I  unit.  Upon  request, 
the  designated  representatives  shall 
demonstrate  that  the  data  in  all  the 
reports  under  §§  72.91  and  72.92  has 
been  prc^rly  attributed  or  apportioned 
anaong  the  portions  of  the  unit  and  the 
dispat(  h  systems  and  that  there  is  no 
imderrounting  or  double-counting  with 
n^gard  to  such  data. 

(i)  The  baseline  of  each  portion  of  the 
unit  for  which  a  petition  is  approved 
shall  be  determined  under  paragraphs 
(0(1)  ti)  and  (ii)  of  this  section.  The 
baseline  of  the  remaining  portion  of 
such  unit  shall  equal  the  baseline  of  the 
unit  less  the  sum  of  the  baselines  of  any 
portions  of  the  unit  for  which  a  petition 
is  approved. 

(ii)  The  actual  utihzation  of  ea<:h 
portion  of  the  unit  for  which  a  petition 
is  approved  shall  be  determined  uttder 
paragraphs  (0(1)  (i)  and  (ii)  of  this 
section.  The  actual  utilization  of  the 
remaining  pcution  of  such  unit  shall 
equal  the  actual  utilization  of  the  unit 
less  the  sum  of  the  actual  utilizations  ot 
any  piortions  of  the  unit  for  which  a 
petition  is  approved.  Upon  request,  the 
designated  representative  of  tlye  unit 
shall  demonstrate  in  the  annual 
compliance  certification  report  that  the 
requirements  concerning  calculation  of    ' 
actual  utilizatioo  under  paragraph 
(0(l)(ii)  and  any  requirements 
established  under  paragraph  (f)(3)  of 
this  section  are  met. 

(iii)  Except  as  provided  in  paragraph 
(0(5)  of  this  section,  the  designated 
representative  shall  surrender  for 
deduction  the  number  of  allowances 
calculated  using  the  formula  ;n 
§  72.92(c)  and  treating,  as  a  separate 
Phase  J  unit,  each  portion  of  unit  for 
which  a  petition  is  approved  under 
paragraph  (f)(3)  of  this  section  and  the 
remaining  portion  of  the  unit. 

(5)  In  the  event  that  the  designated 
representatives  fail  to  make  all  the 
proper  attributions,  apportionments. 
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calculations,  and  demonstrations  under 
paragraph  (0(4)  of  this  section  and 
§§  72.91  and  72.92,  the  Administrator 
may  reauire  that: 

(i)  All  portions  of  the  unit  be  treated 
as  part  of  the  dispatch  system  of  the  unit 
in  accordance  with  paragraph  (e)(1)  of 
this  paragraph  and  any  identification  of 
dispatch  system  submitted  under 
paragraph  (b)  or  (d)  of  this  section; 

(ii)  The  designated  representatives 
make  all  submissions  under  §§  72.91 
and  72.92  (including  the  dispatch 
system  data  report),  treating  the  entire 
unit  as  a  single  Phase  I  unit,  in 
accordance  with  paragraph  (e)(1)  of  this 
paragraph  and  any  identification  of 
dispatch  system  submitted  under 
paragraph  (b)  or  (d)  of  this  section;  and 

(iii)  The  designated  representative 
surrender  for  deduction  the  number  of 
allowances  calculated,  consistent  with 
the  reports  under  paragraph  (f)(5)(ii)  of 
this  section  and  §§  72.91  and  72.92, 
using  the  formula  in  §  72.92(c)  and 
treating  the  entire  unit  as  a  single  Phase 
I  unit. 

(6)  The  designated  representative  may 
submit  a  notification  to  terminate  an 
approved  petition  by  January  30  of  the 
first  year  for  which  the  termination  is  to 
take  effect.  The  notification  must  be 
signed  and  certified  by  the  designated 
representatives  of  all  units  included  in 
all  dispatch  systems  that  include  any 
portion  of  the  unit  apportioned  under 
the  petition.  Upon  receipt  of  the 
notification  meeting  the  requirements  of 
the  prior  two  sentences  by  the 
Administrator,  the  approved  petition  is 
no  longer  in  effect  for  that  year  and  the 
remaining  years  in  Phase  I  and  the 
designated  representatives  shall  make 
all  submissions  under  §§  72.91  and 
72.92  treating  the  petition  as  no  longer 
in  effect  for  all  such  years. 

(7)  Except  as  expressly  provided  in 
paragraphs  (0(1)  through  (6)  of  this 
section  or  the  Administrator's  approval 
of  the  petition,  all  provisions  of  the 
Acid  Rain  Program  applicable  to  an 
affected  source  or  an  affected  unit  shall 
apply  to  the  entire  unit  regardless  of 
whether  a  petition  has  been  submitted 
or  approved,  or  reports  have  been 
submitted,  under  such  paragraphs. 
Approval  of  a  petition  under  such 
paragraphs  shall  not  constitute  a 
determination  of  the  percentage 
ownership  in  a  unit  under  any  other 
provision  of  the  Acid  Rain  Program  and 
shall  not  change  the  liability  of  the 


owners  and  operators  of  an  affected  unit 
that  has  excess  emissions  under 
§  72.9(e). 

4.  Section  72,43  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  72.43    Phase  I  reduced  utilization  plans. 

***** 

(e)  Failure  to  Submit  a  Plan.  The 
designated  representative  of  a  Phase  I 
unit  will  be  deemed  not  to  violate, 
during  a  Phase  I  calendar  year,  the 
requirement  to  submit  a  reduced 
utilization  plan  under  paragraph  (b)(1) 
or  (4)  of  this  section  if  the  designated 
representative  complies  with  the 
allowance  surrender  and  other 
requirements  of  §§  72.33,  72.91,  and 
72.92  of  this  chapter. 
***** 

5.  Section  72.91  is  amended  by 
revising  the  introductory  language  of 
paragraph  (a)  (the  formula  is 
unchanged)  to  read  as  follows: 

$72.01    Phase  I  unit  adjusted  utilization, 
(a)  Annual  Compliance  Certification 
Report.  The  designated  representative 
for  each  Phase  I  unit  shall  include  in  the 
annual  compliance  certification  report 
the  unit's  adjusted  utilization  for  the 
calendar  year  in  Phase  I  covered  by  the 
report,  calculated  as  follows: 
***** 

6.  Section  72.92  is  amended  by 
revising  paragraphs  (a),  (b)(2)(ii)(F), 
(b)(2)(ii)(G),  (b)(2Mii)(H).  (c)(2)(v)  and 
Table  1.  removing  and  reserving 
paragraph  (b)(1),  and  adding  paragraphs 
(b)(2)(ii)(I)  and  (b)(2)(ii)(I)  to  read  as 
follows: 

S  72^2    Phase  I  unit  allowance  surrender. 

(a)  Annual  Compliance  Certification 
Report.  If  a  Phase  1  unit's  adjusted 
utilization  for  the  calendar  year  in  Phase 
I  under  §  72.91(a)  is  greater  than  zero, 
then  the  designated  representative  shall 
include  in  the  annual  compliance 
certification  report  the  number  of 
allowances  that  shall  be  surrendered  for 
adjusted  utilization  using  the  formula  in 
paragraph  (c)  of  this  section  and  the 
calculations  that  were  performed  to 
obtain  that  numlier. 

(b)  Other  Submissions. 
(1)  I  Reserved  I 

(2)*   •   • 

(ii)*  •  • 

(F)  The  calculation  of  "dispatch 
system  emissions  rate"  under  paragraph 
(c)(2)(v)(B)  of  this  section: 


(G)  The  calculation  of  "fraction  of 
generation  from  non-utility  generators" 
under  paragraph  (c)(2)(v)(C)  of  this 
section; 

(H)  The  calculation  of  "non-utility 
generator  average  emissions  rate  "  under 
paragraph  (c)(2)(v)(F)  of  this  section; 

(I)  A  certification  that  each  designated 
representative  will  use  these  figures,  as 
appropriate,  in  its  annual  compliance 
certification  report  and  will  submit 
upon  request  the  data  supporting  these 
calculations;  and 

(I)  The  signatures  of  all  the  designated 
representatives. 

(c)  *  •   * 
(2)*   •   •       ■ 

(v)  Calculating  Emissions  Rate. 
"Emissions  rate"  (in  Ibs/mmBtu)  is  the 
weighted  average  emissions  rate  for 
sulfur  dioxide  ofall  units  and 
generators,  within  and  outside  the 
dispatch  system,  that  contributed  to  the 
dispatch  system's  electrical  output  for 
the  year,  calculated  as  follows: 

Emissions  rate  =  [fraction  of  generation 
within  disf)atch  system  x  dispwtch 
system  emissions  rate)  +  (fraction  of 
generation  from  non-utility  generators  x 
non-utility  generator  average  emissions 
rate]  +  [fraction  of  generation  outside 
dispatch  system  x  fraction  of  non-Phase 
1  and  non-foreign  generation  in  NERC 
region  x  NERC  region  emissions  rate] 

Where: 

(A)  "Fraction  of  generation  within 
dispatch  system"  is  the  fraction  of  the 
dispatch  system's  total  sales  accounted 
for  by  generation  from  units  and 
generators  within  the  dispatch  system, 
other  than  generation  from  non-utility 
generators.  This  term  equals  the  total 
generation  (in  Kwh)  by  all  units  and 
generators  within  the  dispatch  system 
for  the  calendar  year  minus  the  total 
non-utility  generation  from  non-utility 
generators  within  the  dispatch  system 
for  the  calendar  year  and  divided  by  the 
total  sales  (in  Kwh)  by  the  dispatch 
system  for  the  calendar  year. 

(B)  Dispatch  system  emissions  rate"  is 
the  weighted  average  rate  (in  lbs/ 
mmBtu)  for  the  dispatch  system 
calculated  as  follows: 

Dispatch  system  emissions  rate  = 


l8, 

i=l 


T.-i- 


Is. 


Where: 

ft  =  the  difference  between  a  Phase  II  unit's 
actual  utilization  for  the  calendar  year 
and  that  Phase  II  unit's  twseline.  If  that 
difference  is  less  than  or  equal  to  zero, 
then  the  difference  shall  be  treated  as 
zero  only  for  purfmses  of  paragraph 
(c)(2)(v)  of  this  section  and  that  unit  will 
be  excluded  bom  the  catoulation  of 
dispatch  system  emissions  rate. 
Notwithstanding  the  prior  sentence,  if 
the  actual  utilization  of  each  Phase  II 
unit  for  the  year  is  equal  to  or  less  than 
the  baseline,  then  g,  shall  equal  a  Phase 
II  unit's  actual  utilization  for  the  year. 
Notwithstanding  any  provision  in  this 
paragraph  (c)(2)(v)(B)  to  the  contrary,  if 
the  actual  utilization  of  each  Phase  II 
unit  in  the  dispatch  system  is  zero  or 
there  are  no  Phase  II  units  in  the 
dispatch  system,  then  the  dispatch 
system  emissions  rate  shall  equal  the 
fraction  of  non-Phase  I  and  non-foreign 
generation  in  the  NERC  region 
multiplied  by  the  NERC  region  emissions 
rate. 

r,  =  a  Phase  II  unit's  emissions  rate  (in  lbs/ 
mmBtu).  determined  in  accordance  with 
part  75  of  this  chapter,  for  the  calendar 
year. 

k  =  number  of  Phase  II  units  in  the  dispatch 
system. 

|C)  "Fraction  of  generation  from  non- 
utility  generators"  is  the  fraction  of  the 
dispatch  system's  total  sales  accounted 
for  by  generation  acquired  from  non- 
utility  generators  within  or  outside  the 
dispatch  system.  This  term  equals  the 
total  non-utility  generation  from  non- 
utility  generators  (within  or  outside  the 
dispatch  system)  for  the  calendar  year 
divided  by  the  total  sales  (in  Kwh)  by 
the  dispatch  system  for  the  calendar 
year. 

(D)  "Non-utility  generator  "  is  a  power 
production  facility  (within  or  outside 
the  dispatch  system)  that  is  not  an 
affected  unit  or  a  sulfur-free  generator 
and  that  has  a  "non-utility  generator 
emissions  rate"  for  the  calendar  year 
under  paragraph  (c)(2)(v)(F)  of  this 
section. 

(E)  "Non-utility  generation"  is  the 
generation  (in  Kwh)  that  the  dispatch 
system  acquired  from  a  non-utility 
generator  during  the  calendar  year  as 
required  by  federal  or  State  law  or  an 
order  of  a  utility  regulatory  authority  or 
under  a  contract  awarded  as  the  result 
of  a  power  purchase  solicitation 
required  by  federal  or  State  law  or  an 
order  of  a  utility  regulatory  authority. 


(F)  "Non-utility  generator  average 
emissions  rate"  is  the  weighted  average 
rate  (in  Ibs/mmBtu)  for  the  non-utility 
generators  calculated  as  follows: 

Non-utility  generator  average 
emissions  rale  = 


In.r.-Sn. 


i=l  1=1 

Where: 

N,  =  non-utility  generation  from  a  non-utility 
generator; 

R,  =  non-utility  generator  emissions  rate  for 
the  calendar  year  for  a  non-utility 
generator,  which  shall  equal  the  most 
stringent  federally  enforceable  or  State 
enforceable  SOj  emissions  limitation 
applicable  for  the  calendar  year  to  such 
power  production  facility,  as  determined 
in  accordance  with  paragraphs 
(c)(2)(v)(F)  (I).  (2).  and  (3)  of  this  section: 
and 

n  =  number  of  non-utility  generators  from 
which  the  dispatch  system  acquired  non- 
utility  generation.  If  n  equals  zero,  then 
the  non-utility  generator  average 
emissions  rate  shall  be  treated  as  zero 
only  for  purposes  of  paragraph  (c)(2)(v) 
of  this  section. 

(J)  For  purposes  of  determining  the 
most  stringent  emissions  limitation, 
applicable  emissions  limitations  shall 
be  converted  to  Ibs/mmBtu  in 
accordance  with  Appendix  B  of  this 
part.  If  an  applicable  emissions 
limitation  cannot  be  converted  to  a  unit- 
specific  limitation  in  Ibs/mmBtu  under 
appendix  B  of  this  part,  then  the 
limitation  shall  not  be  used  in 
determining  the  most  stringent 
emissions  limitation.  Where  the  power 
production  facility  is  subject  to  different 
emissions  limitations  depending  on  the 
type  of  fuel  it  uses  during  the  calendar 
year,  the  most  stringent  emissions 
limitation  shall  be  determined 
separately  with  regard  to  each  type  of 
fuel  and  the  resulting  limitation  with 
the  highest  amount  of  Ibs/mmBtu  shall 
be  treated  as  the  facility's  most  stringent 
federally  enforceable  or  State 
enforceable  emissions  limitation. 

{2)  If  there  is  no  applicable  emissions 
limitation  that  can  be  used  in 
determining  the  most  stringent 
emissions  limitation  under  paragraph 
(c)(2)(v)(F)(l)  of  this  section,  then  the 
power  production  facility  has  no  non- 
utility  generator  emissions  rate  for 
purposes  of  paragraphs  (c)(2)(v)  (D)  and 


(F)  of  this  section  and  the  generation 
ft-om  the  facility  shall  be  treated,  for 
purposes  of  this  paragraph  (c)(2)(v)  as 
generation  from  units  and  generators 
within  the  dispatch  system  if  the  facility 
is  within  the  dispatch  system  or  as 
generation  from  imits  and  generators 
outside  the  dispatch  system  if  the 
facility  is  outside  the  dispatch  system. 

[3]  Notwithstanding  paragraphs 
(c)(2)(v)(F)  (1)  and  (2)  of  this  section,  if 
the  power  production  facility  is 
authorized  under  federal  or  State  law  to 
use  only  natural  gas  as  fuel,  then  the 
most  stringent  emissions  limitation  for 
the  facility  for  the  calendar  year  shall  be 
deemed  to  be  0.0006  Ibs/mmBtu. 

(G)  "Fraction  of  generation  outside 
dispatch  system"  =  1  -  fraction  of 
generation  within  dispatch 
system  -  fraction  of  generation  from 
non-utility  generators. 

(H)  "Fraction  of  non-Phase  I  and  non- 
foreign  generation  in  NERC  region"  is 
the  portion  of  the  NERC  region's  total 
sales  generated  by  units  and  generators 
other  than  Phase  I  units  or  foreign 
sources  in  the  unit's  NERC  region  in 
1985,  as  set  forth  in  Table  1  of  this 
section. 

(I)  "NERC  region  emissions  rate  '  is 
the  weighted  average  emission  rate  (in 
Ibs/mmBtu)  for  the  unit's  NERC  region 
in  1985.  as  set  forth  in  Table  1  of  this 
section. 

Table    1.— NERC   Region  Genera- 
tion AND  Emissions  Rate  in  1985 


NERC  region 

Fract)on 
of  norv 
phase  1 

and  non- 
foreign 
genera- 
tion in 
NERC 
region 

NERC 
weighted 
average 
emissions 
rate  (lbs; 
mmBtu) 

WSCC  

SPP  

SERC  

NPCC 

MAPP  

MAIN  

MAAC 

ERCOT  

ECAR  

0.847 
0948 
0.749 
0323 
0725 
0.682 
0750 
1.000 
0.549 

0.466 
0.647 
1.315 
1.058 
1.171 
1.495 
1.599 
0491 
1.564 
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40  CFR  Part  72 

FW.-518»-41 
RIN  2060-A£5« 

Acid  Rain  Program:  Permits 

AGENCY:  Environmental  Protection 
Af?ency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act 
(the  Act),  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  authorizes 
the  Environuientai  Protection  Agency 
(EPA  or  Agency)  to  establish  the  Acid 
Rain  Program.  The  program  sets 
.  emissions  limitations  to  reduce  acidic 
deposition  and  its  serious,  adverse 
effects  on  natural  resources,  ecosystems, 
materials,  visibility,  and  public  health. 
On  lanuary  11, 1993,  the  Agency 
promulgated  final  rules  under  title  IV. 
Several  parties  filed  petitions  for  review 
of  the  rules.  On  January  10, 1995.  EPA 
and  the  parties  sigined  a  settlement 
agreement  addressing  reduced 
utilization  issues. 

Based  on  a  review  of  the  record,  the 
Agency  concludes  that  the  January  1 1 . 
1993,  regulations  f»nceming  reduced 
utilization  should  be  revised.  The 
regulations  require  that,  unless  certain 
requirements  are  met,  the  designated 
representative  of  a  unit  in  Phase  1  of  the 
program  whose  annual  utilization  of 
fuel  is  less  than  the  unit's  average 
annual  utilization  in  1985-1987  submit 
reduced  utilization  plans.  The 
regulations  also  require  designated 
representatives  to  submit  end-of-year 
compliance  certification  reports  that, 
based  on  specified  formulas,  estimate 
the  sulfur  dioxide  emissions  resulting 
from  underutillzation  of  Phase  I  units 
and  to  surrender  allowances  for  the 


estimated  emissions.  The  Agency  is 
revising  the  regulations  to  simplify  the 
criteria  for  determining  whether  a 
reduced  utilization  plan  must  be 
submitted:  where  thia  end-of-year 
reporting  and  allowance  surrender 
requirements  are  met,  such  plans  are  not 
required.  Further,  the  Agency  is  revising 
the  formulas  for  estimating  the 
emissions  resulting  from 
underutilization  to  correct  certain 
errors,  clarify  certain  provisions,  and 
take  account  of  and  facilitate 
compliance  by  Phase  I  units  that  have 
multiple  owners  or  whose  owners  are 
required  by  law  to  purchase  electricity 
from  non-utility  power  production 
facilities. 

Because  the  rule  revision  is  consistent 
with  the  lanuary  10. 1995.  settlement 
and  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the 
revision  is  also  being  issued  as  a  direct 
final  rule  in  the  final  rules  section  of 
this  Federal  Register. 
DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  May  11, 1995. 
AODAESSES:  Comments.  All  written 
comments  must  be  identified  with  the 
appropriate  docket  number  and  must  be 
submitted  in  duplicate  to:  EPA  Air 
Docket  Section  (LE-131).  Waterside 
Mall.  Room  1500.  1st  floor,  401  M  St 
SW..  Washington.  DC  20460. 

Docket  Docket  No.  A-93-40. 
containing  supporting  information  used 
to  develop  the  proposal,  copies  of  all 
comments  received,  and  responses  to 
comments,  is  available  for  public 
inspection  and  f»pying  from  8:30  a.m. 
to  12:00  p.m.  and  1.00  p.m.  to  3:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays,  at  EPA's  Air  Docket  Section. 
Waterside  Mall.  Room  1500. 1st  floor. 
401  M  St  SW..  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 


FOn  FURTHER  INFORMATION  CONTACT: 
Dwight  C  Alpern,  Attorney-Advisor,  at 
(202)  233-9151.  Acid  Rain  Division 
(6204J).  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460.  or  the  Acid  Rain  Hotline  at  (202) 
233-9620. 

SUPPLEMENTARY  iNfORMATlON:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
significant,  adverse  comments  are 
timely  received  on  any  provision,  that 
provision  of  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  on  that  provision  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  relevant  portions  of  this 
proposed  rule.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  proposed  rule,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
provisions,  see  the  information 
provided  in  the  direct  final  rule  in  the 
final  rules  section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  72 

Environmental  protection.  Acid  rain 
program.  Air  pollution  control. 
Compliance  plans.  Electric  utilities. 
Permits,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  March  31. 199S. 
Carol  M.  Browner, 

Administrator.  Enriwnmental  Pmtection 
Agency. 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[FRL-5177-«] 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

AcnON:  Notice  of  Ninth  Update  of  the 

Federal  Agency  Hazardous  Waste 

Compliance  Docket.  Pursuant  to 

CERCLA  Section  120(c). 

SUMMARY:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket.  The  docket  is  to  contain  certain 
information  about  Federal  facilities  that 
manage  hazardous  waste  or  from  which 
hazardous  substances  have  been  or  may 
be  released.  (As  defmed  by  CERCLA 
section  101(22),  a  release  is  dny  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  injecting, 
escaping,  leaching,  dumping,  or 
disposing  into  the  environment.) 
C;ERCLA  requires  that  the  docket  be 
updated  every  six  months,  as  new 
facilities  are  reported  to  EPA  by  Federal 
agencies.  The  following  list  identifies 
the  Federal  facilities  to  be  included  in 
the  ninth  update  of  the  docket  (that  is. 
facilities  not  previously  listed  on  the 
docket  and  reported  to  EPA  since  the 
last  update  of  the  docket,  58  Federal 
Register  [F.R.)  59790.  November  10. 
1993.  which  was  current  as  of  July  16.  ■ 
1993).  EPA  policy  specifies  that,  for 
each  Federal  facility  that  is  included  on 
the  docket  during  an  update,  the 
responsible  Federal  agency  must 
complete  a  preliminary  assessment  (PA) 
and.  if  warranted,  a  site  inspection  (SI) 
within  18  months  of  publication  of  the 
notice.  Such  site  evaluation  activities 
will  help  determine  whether  the  facility 
should  be  included  on  the  National 
Priorities  List  (NPL)  and  will  provide 
EPA  and  the  public  with  valuable 
information  about  the  facility.  In 
addition  to  the  list  of  additions  to  the 
docket,  this  notice  includes  a  section 
that  comprises  revisions  (that  is, 
corrections  and  deletions)  of  the 
previous  docket  list  and  a  list  of  the 
facilities  on  the  docket  that  have  been 
evaluated  and  determined  to  be  not 
appropriate  for  listing  on  the  NPL  at  this 
time  (the  no  further  remedial  action 
planned  (NFRAPj  list).  At  the  time  of 
publication  of  this  notice,  the  new  total 


number  of  Federal  facilities  listed  on  the 

docket  is  Z.070. 

DATES:  This  list  is  current  as  of 

September  10,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toll-Free  Telephone  Line  for  the 

Docket,  Telephone:  (800)  548-1016,  or 

locally  (703)  883-8577. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Introduction 

2.  Revisions  of  the  Previous  Docket 

3.  Process  for  Compiling  the  Updated  Docket 

4.  Facilities  Not  Included 

5.  Information  Contained  on  Docket  Listing 
6  Facility  Status  Reporting 

1.  introduction 

-  Section  120(c)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  United  States  Code 
(U.S.C.)  9620(c),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
required  the  establishment  of  the 
Federal  Agency  Hazardous  Waste 
Compliance  Docket.  The  docket 
contains  information  on  Federal 
facilities  that  is  submitted  by  Federal 
agencies  to  the  U.S.  Environmental 
Protection  Agency  (EPA)  under  sections 
3005.  3010.  and  3016  of  the  Resourt:e 
Conservation  and  Recovery  Act  (RCRA), 
42  use.  6925.  6930,  and  6937  and 
under  section  103  of  CERCLA.  42  U.S.C 
9603.  Specifically.  RCRA  section  3005 
establishes  a  permitting  system  for 
certain  hazardous  waste  treatment, 
storage,  and  disposal  (TSD)  facilities: 
RCRA  section  3010  requires  waste 
generators  and  transporters  and  TSD 
facilities  to  notify  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  agencies 
to  submit  biennially  to  EPA  an 
inventory  ot  iiazardous  waste  sites  that 
the  Federal  agencies  own  or  operate. 
CERCLA  section  103(a)  requires  that  the 
National  Response  Center  (NRC)  be 
notified  of  a  release.  CERCLA  section 
103(c)  requires  reporting  to  EPA  the 
existence  of  a  facility  at  which 
hazardous  substances  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves  three  major 
purposes:  (1)  to  identify  all  Federal 
facilities  that  must  be  evaluated  to 
determine  whether  they  pose  a  risk  to 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
National  Priorities  List  (NPL);  (2)  to 
compile  and  maintain  the  information 
submitted  to  EPA  on  such  facilities 
under  the  provisions  listed  in  section 


120(c)  of  CERCLA:  and  (3)  to  provide  a 
mechanism  to  make  the  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  on  the  docket  was 
published  on  February  12, 1988  (53 
Federal  Register  |F.R.)  4280).  Updates  of 
the  docket  have  been  published  on 
November  16,  1988  (54  F.R.  46364); 
December  15.  1989  (54  F.R.  51472); 
August  22,  1990  (55  F.R.  34492); 
September  27,  1991  (56  F.R.  49328); 
December  12,  1991  (56  F.R.  64898);  July 
17,  1992  (57  F.R.  31758);  February  5, 
1993  (58  F.R.  7298);  and  November  10, 
1993  (58  F.R.  59790).  This  notice 
constitutes  the  ninth  update  of  the 
docket. 

Today's  notice  is  divided  into  four 
sections:  (1)  additions,  (2)  deletions,  (3) 
corrections,  and  (4)  a  list  of  facilities 
classified  as  no  further  remedial  action 
planned  (NFRAP).  The  additions  section 
lists  newly  identified  facilities  that  have 
been  reported  to  EPA  since  the  last 
update  and  that  now  are  being  included 
on  the  docket.  The  deletions  section 
lists  facilities  that  EPA  is  deleting  from 
the  docket.  The  corrections  section  lists 
changes  in  information  about  facilities 
already  listed  on  the  docket.  The 
NFRAP  list  is  the  list  of  all  docket 
facilities  to  which  EPA  has  assigned  a 
status  of  no  further  remedial  action 
planned. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  maintained  in 
the  docket  repository  located  in  the  EPA 
Regional  office  of  the  Region  in  which 
the  facility  is  located  (see  53  F.R.  4280 
[February  12, 19881  for  a  description  of 
the  information  required  under  those 
provisions).  Each  repository  contains 
the  documents  submitted  to  EPA  under 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  A  complete 
national  index  of  the  information  found 
in  the  Regional  docket  repositories  is 
maintained  at  EPA's  Federal  Facilities 
Enforcement  Office  in  Washington,  D.C. 
and  is  available  to  the  public.  The  index 
for  each  Region  is  available  for  public 
review  at  each  Regional  repository. 
Contact  the  toll-free  telephone  line  for 
the  docket  at  (800)  548-1016,  or  locally 
(703)  883-8577,  for  information  on 
locations  of  Regional  repositories  and 
on  making  arrangements  to  obtain 
specific  documents. 

2.  Revisions  of  the  Previous  Docket 

Following  is  a  discussion  of  the 
revisions  of  the  previous  docket, 
including  additions,  deletions,  and 
corrections. 
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2. 1    Additions 

Today.  231  facilities  are  being  added 
to  the  docket,  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  RCRA  sections  3005.  3010. 
or  3016  or  CERCLA  section  103).  For  all 
facilities  being  added  to  the  docket,  it  is 
EPA's  policy  that  the  responsible 
Federal  agency  must  complete  the 
required  preliminary  assessment  (PA) 
and,  if  warranted,  a  site  inspection  (SI) 
within  18  months  of  the  date  of  this 
publication. 

Of  the  231  facilities  being  added  to 
the  docket.  20  are  facilities  that  have 
reported  to  the  NRC  the  release  of  a 
reportable  quantity  (RQ)  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA.  a  facility  is  required  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Reports  of 
releases  received  by  the  NRC,  the  U.S. 
Coast  Guard  (USCG),  and  EPA  are 
IraPiSmitted  electronically  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT),  where  they  become  part  of  the 
Emergency  Response  Notification 
System  (ERNS)  database.  ERNS  is  a 
national  computer  database  and 
retrieval  system  that  stores  information 
on  releases  of  oil  and  hazardous 
substances.  Facilities  being  added  to  the 
docket  and  facilities  already  listed  on 
the  docket  for  which  an  ERNS  report 
has  been  filed  are  identified  by  the 
notation  "103(a)"  in  the  "Reporting 
Mechanism"  column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  that  are  small- 
quantity  generators  (SQG)  and  that 
never  generated  more  than  1,000 
kilograms  (kg)  of  hazardous  waste  in 
any  single  month.  If  a  facility  has 
generated  more  than  1 ,000  kg  of 
hazardous  waste  in  any  single  month 
(that  is,  if  the  fiacility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  facilities  that  are 
SQGs,  but  that  have  reported  releases 
under  CERCLA  section  103  or 
hazardous  waste  activities  pursuant  to 
another  reporting  mechanism  will  be 
listed  on  the  docket  and  will  undergo 
site  evaluation  activities,  such  as  a  PA 
and,  when  appropriate,  an  SI.  All  such 
facilities  will  be  listed  on  the  docket, 
whether  or  not  they  are  SQGs  pursuant' 
to  RCRA.  As  a  result,  some  of  the 
facilities  that  EPA  is  adding  to  the 
docket  today  are  SQGs  that  had  not  been 
listed  on  the  docket  but  that  have 
reported  releases  or  hazardous  waste 
activities  to  EPA  under  another 
reporting  provision. 


In  the  process  of  compiling  the 
documents  for  the  Regional  repositories. 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  PA 
reports,  SI  reports.  Department  of 
Defense  (DoD)  Installation  Restoration 
Program  (IRP)  reports,  or  reports  under 
another  Federal  agency  environmental 
restoration  program,  but  had  not 
submitted  a  notification  form  under 
CERCLA  section  103.  Section  120(c)(3) 
of  CERCLA  requires  that  EPA  include 
on  the  docket  information  submitted 
under  section  103.  In  general,  section 
103  requires  certain  persons  to  provide 
notice  of  certain  releases  of  hazardous 
substances.  The  reports  under  Federal 
agency  environmental  restoration 
programs  mentioned  above  contain 
information  similar  to  that  provided 
pursuant  to  CERCLA  section  103  and 
are  considered  equivalent  forms  of 
notification  for  the  docket  Thus,  EPA 
believes  that  a  facility  that  has  provided 
information  equivalent  to  a  CERCLA 
section  103  notification,  such  as  a  report 
under  a  Federal  agency  environmental 
restoration  program,  should  be  included 
on  the  docket,  regardless  of  the  absence 
of  forma]  notification  under  CERCLA 
section  103.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  they 
have  submitted  the  reports  described 
above. 

EPA  also  includes  privately  owned, 
government -operated  facilities  (POGO) 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  under  RCRA 
sections  3005.  3010.  and  3016  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operators  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCL/\  section  120  refer 
to  facilities  "owned  or  operated  "  by  an 
agency  or  other  instrumentality  of  the 
Federal  government.  That  terminology 
clearly  includes  facilities  that  are 
operated  by  the  Federal  government, 
even  if  they  are  not  owned  by  it. 
Specifically.  CERCLA  section  120(e), 
which  sets  forth  the  duties  of  the 
Federal  agencies  after  a  facility  has  been 
listed  on  the  NPL.  refers  to  the  Federal 
agency  that  "owns  or  operates"  the 
facility.  In  addition,  the  primary  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required 
when  a  facility  is  listed  on  the  docket, 
is  Executive  Order  12580,  which  assigns 
that  responsibihty  to  the  Federal  agency 
having  "jurisdiction,  custody,  or 
control"  over  a  facility.  An  operator  may 
be  deemed  to  have  jurisdiction,  custody, 
or  control  over  a  facility. 


2  2    Deletions 

Today,  106  facilities  are  being  deleted 
from  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  ownership, 
and  exemption  as  an  SQG  under  RCRA 
(40  Code  of  Federal  Regulations  |CFR| 
Part  262.44).  Facilities  being  deleted  no 
longer  will  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 

2.3    Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  The  changes 
needed  varied  from  simple  changes  in 
addresses  or  spelling  to  corrections  of 
the  recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
the  names  of  facilities  were  made  to 
establish  consistency  in  the  docket. 
Many  new  entries  are  simply 
corrections  of  typographical  errors.  For 
each  facility  for  which  a  correction  has 
been  entered,  the  original  entry  ■ 

(designated  by  an  "O").  as  it  appeared     | 
in  the  February  12,  1988  notice  or 
subsequent  updates,  is  shown  directly 
below  the  corrected  entry  (designated  by 
a  "C")  for  easy  comparison. 

3.  Process  for  Compiling  the  Updated      ' 
Docket  ] 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  four  EPA  databases — 
ERNS.  the  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recovery 
Information  System  (RCRIS).  and  the 
Comprehensive  Environmental 
RespcKise.  Compensation,  and  Liability 
Information  System  (CERCLIS) — that 
contain  information  about  Federal 
facilities  submitted  under  the  tour 
provisions  listed  in  CERCLA  section 
120(c). 

Extensive  computer  checks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  databa59es 
identified  above  to  determine  which 
facilities  were,  in  fact,  newly  reported 
and  qualified  for  inclusion  on  the 
update.  In  spite  of  the  quality  assurance 
efforts  EPA  has  undertaken,  state-owned 
or  privately  owned  facilities  that  are  not 
operated  by  the  Federal  government 
may  have  been  included.  Such  problems 
are  caused  by  procedures  historically 
used  to  report  and  track  data  on  Federal 
facilities:  B'A  is  working  to  resolve 
them.  Representatives  of  Federal  ^ 

agencies  are  asked  to  write  to  EPA's       j 
docket  coordinator  at  the  following 
address  if  revisions  of  this  update 
information  are  necessary:  Federal 


a^nsKT^taomx 
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Agency  Hazardous  Waste  Compliance 
Docket  Coordinator,  Federal  Facilities 
Enforcement  Office  (Mail  Code  2261), 
U.S.  Envirormiental  Protection  Agency. 
401  M  Street.  S.W..  Washington,  D.C. 
20460. 

4.  Facilities  Not  Included 

As  explained  in  the  preamble  to  the 
original  docket  (53  F.R.  4280),  the 
docket  does  not  include  the  following 
categories  of  facilities  (note,  however, 
that  any  of  these  types  of  facilities  may, 
when  appropriate,  be  listed  on  the  NPL): 

•  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned  will  not  be  listed  on  the  docket. 
However,  facilities  that  are  now  owned 
by  another  Federal  agency  will  remain 
on  the  docket  and  the  responsibility  for 
conducting  PAs  and  Sis  will  rest  with 
the  current  owner. 

•  SQG  that  have  never  produced 
more  than  1,000  kg  of  hazardous  waste 
in  any  single  month  and  that  have  not 
reported  releases  under  CERCLA  section 
103  or  other  hazardous  waste  activities 
under  RCRA  section  3016  will  not  be 
listed  on  the  docket. 

•  Facilities  that  are  solely 
transporters,  as  reported  under  RCRA 
section  3010,  will  not  be  listed  on  the 
docket. 

5.  Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  four 
separate  sections.  The  first  section  is  a 
list  of  new  facilities  that  are  being  added 
to  the  docket.  The  second  section  is  a 
list  of  facilities  that  are  being  deleted 
from  the  docket.  The  third  section 
comprises  corrections  of  information 
included  on  the  docket.  The  fourth 
section  is  a  list  of  facilities  classified  as 
NFRAP.  Each  facility  listed  for  the 
update  has  been  assigned  a  code  that 
indicates  a  more  specific  reason(s)  for 
the  addition,  deletion,  or  correction. 
The  code  key  precedes  the  lists. 

It  is  EPA's  policy  that  all  facilities  on 
the  additions  list  to  this  ninth  docket 
update  must  submit  a  PA  and.  if 
warranted,  an  SI  to  EPA  within  18 
months  of  the  date  of  this  publication. 
The  PA  must  include  existing 
information  about  a  site  and  its 
surrounding  environment,  including  a 
thorough  examination  of  human,  food- 
chain,  and  envirorunental  targets, 
potential  waste  sources,  and  migration 
pathways.  From  information  in  the  PA 
or  other  information  coming  to  EPA's 
attention.  EPA  will  determine  whether  a 
followup  SI  is  required.  An  SI  augments 
the  data  collected  in  a  PA.  An  SI  may 
reflect  sampling  and  other  field  data 
that  are  used  to  determine  whether 


further  action  or  investigation  is 
appropriate.  This  policy  includes  any 
facility  for  which  there  is  a  change  in 
the  identify  of  the  responsible  Federal 
agency.  The  reports  should  be  submitted 
to  the  Federal  facilities  coordinator  in 
the  appropriate  EPA  Regional  office. 

The  facilities  listed  in  each  section  are 
organized  by  state  and  then  grouped 
alphabetically  within  each  state  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  state  heading  is 
listed  the  name  and  address  of  the 
facility,  the  Federal  agency  responsible 
for  the  facility,  the  statutory  provision(s) 
under  which  the  facility  was  reported  to 
EPA,  and  the  correction  code(s). 

The  statutory  provisions  under  which 
a  facility  reported  are  listed  in  a  column 
titled  "Reporting  Mechanisms." 
Applicable  mechanisms  are  listed  for 
each  facility:  for  example  3010,  3016. 
and  103c. 

The  complete  list  of  Federal  facilities 
that  now  make  up  the  docket  is  not 
being  published  today.  However,  the  list 
is  available  to  interested  parlies  and  can 
be  obtained  by  calling  the  toll-fiee 
telephone  line  for  the  docket  at  (800) 
548-1016,  or  locally  (703)  883-8577.  As 
of  today,  the  total  number  of  Federal 
facilities  that  appear  on  the  docket  is 
2,070. 

6.  Facility  Status  Reporting 

In  response  to  numerous  requests 
from  Federal  agencies.  EPA  has 
expanded  the  docket  database  to 
include  information  on  the  NFRAP 
status  of  facilities  listed.  A  prevalent 
concern  has  been  the  inability  to 
identify  facilities  that,  after  submitting 
all  necessary  sjte  assessment 
information,  were  found  to  warrant  no 
further  involvement  on  the  part  of  EPA 
at  the  time.  Accordingly,  EPA  has 
expanded  the  docket  database  to 
include  a  column  indicating  the 
facility's  status. 

The  status  codes  are: 

U=Undetermined 

N=No  further  remedial  action  planned 

(NFRAP) 
P=Currently  proposed  for  the  NPL 
F=Currently  final  on  the  NPL 
R=Removed  from  the  proposed  NPL  and 

no  longer  considered  for  the  final 

NPL 
D=Deleted  from  the  final  NPL 

EPA  changed  the  site  assessment 
recommendation  site  evaluation 
accomplished  (SEA)  to  NFRAP.  NFRAP 
is  a  term  used  in  the  Superfund  site 
assessment  program  to  identify  facilities 
for  which  EPA  has  found  that  currently 
available  information  indicates  that 
listing  on  the  NPL  is  not  likely  and 
further  assessment  is  not  appropriate  at 


the  time.  NFRAP  status  does  not 
represent  an  EPA  determination  thai  no 
environmental  threats  are  present  at  the 
facility  or  that  no  further  environmental 
response  action  of  any  kind  is 
necessary.  NFRAP  status  means  only 
that  the  facility  does  not  appear,  from 
the  information  available  to  EPA  at  this 
time,  to  warrant  listing  on  the  NPL,  and 
that,  therefore,  EPA  anticipates  no 
further  involvement  by  EPA  in  site 
assessment  or  cleanup  at  the  facility. 
However,  additional  CERCLA  response 
actions  by  the  Federal  agency  that  owns 
or  operates  the  facility,  whether 
remedial  or  removal  actions,  may  be 
necessary  at  a  facility  that  has  NFRAP 
status.  The  status  information  contained 
in  the  docket  database  is  the  result  of 
Regional  evaluation  of  information 
taken  directly  from  CERCLIS.  (CERCLIS 
is  a  database  that  helps  EPA 
Headquarters  and  Regional  personnel 
manage  sites,  programs,  and  projects.  It 
contains  the  official  inventory  of  all 
CERCLA  (NPL  and  non-NPL)  sites  and 
supports  all  site  planning  and  tracking 
functions.  It  also  integrates  financial 
data  firom  preremedial.  remedial, 
removal,  and  enforcement  programs.) 
The  status  information  was  taken  from 
CERCLIS  and  sent  to  the  Regional 
docket  coordinators  for  review.  The 
results  of  those  reviews  were 
incorporated  into  the  status  field  in  the 
docket  database.  Subsequently,  a  list  of 
all  facilities  having  NFRAP  status  (those 
for  which  an  "N"  appears  in  the  status 
field)  was  generated;  the  list  is  being 
published  today. 

Important  limitations  apply  to  the  list 
of  facilities  that  have  NFRAP  status. 
First,  the  information  is  accurate  only  as 
of  July  16. 1993.  Second,  a  facility's 
status  may  change  at  any  time  because 
of  any  number  of  factors,  including  new 
site  information  or  changing  EPA 
policies.  Finally,  the  list  of  facilities  that 
have  NFRAP  status  is  based  on  Regional 
review  of  CERCLIS  data,  is  provided  for 
information  purposes  only,  and  should 
not  be  considered  binding  upon  either 
the  Federal  agency  responsible  for  the 
facility  or  EPA. 

The  status  information  in  the  docket 
database  will  be  reviewed,  and  a  new 
list  of  facilities  classified  as  NFRAP  will 
be  published  at  each  docket  update. 

*  Dated:  March  14,  1995. 

Barry  N.  Breen, 

Director,  Federal  Facilities  Enforcemt^nl 
Office. 

Docket  Revisions 

Categories  of  Revisions  for  Do<:kel 
Update  by  Correction  Code. 


Categories  for  Deletion  of  Facilities 

(1)  Small-Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Hazardous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 

used.) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 

Entries  Combined 

(8)  Does  Not  Fit  Facility  Definition  (All 

Are  Vessels) 

(9)  No  Hazardous  Waste  (Responsible 

Federal  Agency  Changed) 

(10)  Small-Quantity  Generator 
(Responsible  Federal  Agency 
Ciianged] 

(111  No  Hazardous  Waste  (Temporary 
Storage  Only) 

(12)  Not  Federally  Owned  (Small- 
Quantity  Generator) 


(13)  Redundant  Listing/Site  on  Facility 
(Federal  Agencies  Will  Coordinate) 

(14)  Smail-Quantity  Generator  (Never 
Actually  Built) 

Categories  for  Addition  of  Facilities 

(15)  Small-Quantity  Generator  With 
Either  a  RCRA  3016  or  CERCLA  103 
Reporting  Mechanism 

(16)  One  Entry  Being  Split  Into  Tvv'o/ 
Federal  Agency  Responsibility 
Being  Split 

(17)  New  Information  CM)tained 
Showing  That  Facility  Should  Be 
Included 

(18)  Facility  Was  a  Site  on  a  Facility 
That  Was  Disbanded:  Now  a 
Separate  Facility 

(19)  Sites  Were  Combined  Into  One 
Facility 

(19A)  New  Facility 


Categories  for  Corrections  of 
Information  About  Facilities 

(20)  Reporting  Provisions  Change 
(20A)  Typo  Correction/Name  Change/ 

Address  Change 

(21)  Changing  ResfHjnsible  Federal 
Agencies  (New  Responsible  Federal 
Agency  Has  18  Months  to  Submit 
PA) 

(22)  Changing  Responsible  Federal 
Agencies  and  Title  (New 
Responsible  Federal  Agency  Has  18 
Months  to  Submit  PA) 

(23)  New  Reporting  Mechanism  Added 
at  Update 

(24)  Reporting  Mechanism  Oetermined 
to  Be  Not  Applicable  After  Rex'ie*%- 
of  Regional  files 

Note:  Further  information  on  dennitions  of 
categories  can  be  obtained  by  calling  the  toll- 
free  telephone  line  for  the  docket  at  (BOO) 
548-1016.  or  locally  (703)  883-8577. 


Federal  Facilities  Docket,  Docket  Additions 

Faality  name 

FaciWy  address 

City 

State 

ZIP 
Code 

Agency 

Reporbng 
mechanism 

Correction 
code 

Canyon  Creek  Radio  flelay 
Station. 

T7S  R6E  SecIS  FNI  

Big  Delta 

AK 

99737 

Air  Force  

3010  103c 

17 

3016 

Pillar  Mountain  W.^Dte  Alice 

T27S  R20W  S36  SM 

Kodiak 

AK 

99615 

Air  Force 

103c 

19A 

Communications  Site 

BLM  Feattier  River  »Mrslrp 

T7S  R37W  S34&35  7  T8S 
R37W  S2&3. 

tstome  „ 

AK 

Interior _ 

103c 

19A 

BLM  O'bnan  CreeK  Oump 

T7S  R32E  S9  NW'A  50  Ml 

Eagle 

AK 

Interior     

103c 

19A 

South  of  City. 

BLM  Walker  Fork  Donp 

T26N  R22E  34  N'/?  N'.fe  49 

Chicken 

AK 

Interior 

103c 

19A 

Ml  N  of  City. 

FWS-Alaska  Mantime  NWR: 

2355  Kachemak  Dnve.  Suite 

Homer 

AK 

99603 

Interior _ 

103c 

19A 

Cape  T>iompson. 

101. 

NPS-Denah  National  Park: 

Lat  63  33  ION.  Long  150  51 

Oenali  National 

AK 

99755 

Interior 

103c 

19A 

Banjo  *4if»e. 

47W. 

Park. 

NPS-Oenalt  rational  Park: 

Denali  National  Park  

Oenali  Park 

AK 

99755 

Interior 

103c 

igA 

Red  Top  Mine. 

NPS  Oenali  Nation^  Park: 

Lat  63  43  5N.  Long  150 

Oenali  Nadional 

AK 

99755 

Interior 

103c 

19A 

Stampede  Mine. 

24.0E. 

Paik. 

NPS  Katmai  NP&P:  Nanek 

Katmai  National  Park  &  Pre- 

Kng  Salmon  

AK 

99613 

Interior 

103c 

17 

Recrealwn  Site  #2. 

SCtVc- 

NPS-Wrangell  St.  Ehas 

Wrangell  St.  Elias  Nat.  Park 

Glenallen 

AK 

99588 

Interior 

1030 

17 

NP&P:  Nabesna  Mtoe. 

&  Preserve. 

Point  Mclntyre  Dew  Station 

12MNWofCY  _ 

Deadhofse  

AK 

99740 

Navy 

103c 

19A 

FAA-Chandalar  Station 

Chandalar  t-ake  f4av  Aids 

Ft  Yukon     .     ... 

AK 

99740 

Transpoftatioo  ... 

103c 

19A 

112MNWof  CY. 

FAA-PeterstKjrg  Facility 

Unmanned  site  Mitkof  Island 

Peterstwrg  

AK 

99833 

Transportation  .. 

103c 

19A 

FAA-Shuvak  Station  . 

Shuyak  Island  60M  N  o(  Ko- 

Kodiak 

AK 

99615 

Transportation  ... 

103c  3010 

19A 

FAA-Slaoa  Facility 

diak. 
Slana  Arprt  Copper  RV 

Slana 

AK 

99586 

Transportation  ... 

1Ci3c3010 

19A 

Lowlarx). 

Montgomery  Air  National 

4600  S  Richardson  Rd.  P  0 

Montgomery 

AL 

36108 

Air  Force  

3016 

19A 

Guard. 

80x250224. 

Hartc^\/t\\p  Sutkstation 

Hanceville  

AL 

Tennessee  Val- 
ley Authority. 

103a 

19A 

Kwajalein  Atoll  

Kwajalein  Atol 

APO  

AP 

96555 

Army  

3016 

19A 

Neal  Sn>8h  Property  

Rt  #1  

Ashdown 

AR 

71822 

3016 

19A 

Arkadelphia  Site-Oegray 

30  IP  Circle „ 

Aikadelphia 

AR 

71923 

Corps  of  Engi- 

3010 

19A 

Lake. 

neers,  Ovil. 

PRI  South  Pacific  Inc  

Utulei  - 

Pago  Pago  

AS 

96799 

— ..„^...™.... 

3010 

igA 

GoWen  fa/Kon  Compai»y 

23>d  St/lM  West  of  Ave  B  . 

Vunw  _ 

Kl 

8S364 

.„...„...«.... 

itnc 

ISA 

Phelps  Dodje  Histoncal 

Hwy  92  - 

Bi$t)ee „ 

AZ 

85603 

103c 

19A 

Srnetef. 

Buckeye  Range  _... 

Buckeye  

AZ 

Army 

30 16 

19A 

Casa  Grande  Rang* 

iisOE.  Ootonwoodtane  .... 

Casa  Grande  .... 

AZ 

65222 

Army  

9M« 

ISA 

Douglas  Range ^... 

1401  Eighth  St _ 

Douglas 

AZ 

85607 

Army  

3016 

19A 

18478 
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Facility  name 


Ftorence  Military  Reserva- 
tion. 

SaHord  Range  

DEA-Apache  Junction  

Yuma  Border  Pafrd  Sectof 

Cottonwood  Station  

Kaiser  Eagle  Mountain  


Logistics  Support  Center  

RCA  Antenna  Farm  

Cleveland  NF:  Mt.  Laguna 
Landfill. 

Plumas  NF  Ponderosa  Res- 
ervoir. 

Shasta-Trinity  NF;  Lake- 
shore  Landfill. 

Six  River  NF:  Mad  River 
LandfiU. 

George  Air  Force  Base-Su- 
perior Valley  Range. 

Bell  Organizational  Mainte- 
nance Shop  »6. 

Fort  Irwin  Mates 

Fresno  (Shields)  Organiza- 
tional MaintenarKe  Shop. 

Royce  Del  Metals  


Texaco  Section  8  Central 
Sow  Waste  Site. 

Texaco  Section  8  Gas  Plant 

BLM-Blythe  LandfiU 

BLM-Morning  Star  Mine  

BLM-Nipton  Unauthorized 
Landfill. 

BLM-San  Bernardino  County 
Landfill-Apple  Valley. 

Shaver  Lake  Landfill 

Siskon  Mine  

Monterey  Naval  Post- 
graduate School  Annex. 

Nise  West  (South  Complex) 

Salton  Sea  Test  Base  

San  Nk:olas  Island  Outlying 
LarxJing  Field. 

Santa  Cruz  Naval  Industnal 
Reserve  Ordnance  Plant. 

City  of  Industry  Postal  Serv- 
ice. 

Fateoners  Transformer  Stor- 
age Area. 

Aurora-Buckley  

Fort  Morgan  'Substation 

Water  &  Power  Resources  .. 


BP-Littleton  Federal  Correc- 
tion Institute. 

MkJdIefown  Army  Reserve 
Center. 

Milford  Army  Reserve  Cen- 
ter. 

Windsor  Locks  Area  Maint. 
Support  Activity  72G. 

IRS-Washington 


New  Castle  Air  National 
Guard  1664  Tag  Fac. 

New  Castle  Training  Sit^ 
Rifle  Range. 


Facihty  address 


1001  North  Florence  Blvd  . 

4001  First  Ave  

1891  South  Apache 

350  First  St 

40  Silverwood 

Nof  Hwy  10  8M  off  Kaiser 

Rd. 

1310  Cucamonga  Ave 

451  MesaRd 

10845  Rancho  Bernardo, 

Suite  200. 
1 59  Lawrence  Street.  Box 

11500. 
2400  Washington  Avenue 

1330  Bayshore  Way 

S13  14  24  T305R46E   

5300  Bandini  Avenue 


5575  East  Shields  Avenue  . 

North  Btosser  &  West  Main 

St. 
T32S/R24E  MBDAM  


T32S/R24E  MDB4M  

7  Miles  N.  of  City  of  Btythe 

15MNEof  Cima 

1  Ml  NWof  Nipton  


Sec  29.  T.5N.  R.2W 


Dinkey  Creek  Road  

T14N,  R5E.  Sees.  20-29 
1  Grace  Hopper  Avenue  . 


4297  Pacific  Hwy 
Hwy  86  


1 6020  Empire  Grade  Rd  . 

15421  E.  Gale  Ave 

500  Star  Street 


2  Miles  SE  

Intersection  of  1-76  &  CO 

Hwy  52. 
Denver  Federal  Center, 

Bldg56. 

9595  West  Quincy  Avenue 

Mile  Lane , 

26  Seamans  Lane  

536  Spring  Street  


1111  Constitution  Avenue, 
NW. 

12  Pennsway,  Greater  Wil- 
mington Airport. 

Bkjg  1A  1197  River  Rd  


City 


Fkxence 


Safford  

Apache  Junction 

Yuma  

Summit  Valley  .. 
Desert  Center    . 

Ontario 

Bdinas  

San  Diego 


Ounicy 

Redding  

Eureka  

China  Lake 
Bell 


Fort  Irwin 
Fresno  .  . 


Santa  Maria 
Taft 


Taft 

BIythe  . 
Ctma  .. 
Nipton 


Apple  Valley 

Shaver  Lake 
Somes  Bar  . 
Monterey 


San  Diego 

Salton  City  

San  Nicolas  Is- 
land. 
Santa  Cruz 


City  of  IrxJustry 

Colorado 
Springs. 

Aurora  

Ft  Morgan  


Denver 


Littleton  

Middletown 

Mittord 

Windsor  Locks 

Washington 

New  Castle  

New  Castle 


State 


A2 

AZ 
AZ 
A2 
CA 
CA 

CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 
CA 
CA 
CA 

CA 

CA 
CA 
CA 

CA 
CA 
CA 

CA 

CA 

CO 

CO 
CO 

CO 

CO 

CT 
CT 
CT 
DC 
DE 
DE 


ZIP 
Code 


85232 

85546 

85364 
92387 
92239 

91761 
94924 

95971 
96001 


99999 

90201 

92310 
93727 

93268 

93268 
92225 
92323 
92624 

92307 

93664 
95568 
93940 

92186 
92275 
93042 

95060 

91745 


80011 
80701 

80225 
80123 


19720 


Agency 


Army 


Army  .. 

Justice 

Justice 


Agriculture  . 
Agriculture 
Agncutture  . 
Agriculture  . 
Air  Force  ... 
Army  


Army 
Army 


Corps  of  Engi- 
neers, Civil. 
Energy  


Energy 
Interior 
Interior . 
Interior . 

Interior 

Interior  . 
Interior . 
Navy  .... 


Navy 
Navy 
Navy  , 


Navy 

Postal  Service 
Air  Force  


Army  ... 
Energy 


General  Serv- 
ices Adminis- 
tration. 

Justice 


Army  

Army  

Army  

Treasury . 
Air  Force 
Army  


Reporting 
mectiantsm 


3016  103c 

3016 
103a 
3010 
3010 
103c 

3010 
103c 
103c 

103c  3016 

3010 
3016 

103c 

103c 

3016 

3016 
3016 

103a 

103c 

103c 
103c 
103c 
103c 

103c 

103c 
103c 
3010 

3010 
103c 
3010 

103c 

103c  3010 

103a 

3016 
103c 

103c 


103c 
103c 
f03c 
103c 
103a 
103c 
3016 


Correction 
code 


19A 

19A 
19A 
19A 
19A 
19A 

19A 
19A 
19A 

16 

19A 

19A 

19A 

19A 

19A 
19A 

19A 

19A 

19A 
19A 
19A 
19A 

19A 

19A 
19A 
19A 

19A 

igA 
igA 

19A 

19A 

19A 

19A 
19A 

19A 

19A 

19A 

19A* 

19A 

ISA 

19A 

19A 
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Facility  name 


Cross  Florida  Barge  Canal 

(Buckman  Lock),  SAJ. 

CG-D7  OAN  Lighthouse  

Tamiami  International  Fligtit 

Sen/ice  Transmitter. 
Coastal  Plains  Experiment 

Station. 
Russell  Research  Center  .... 
Savannah  Air  National 

Guard. 
Kipapa  Fuel  Storage  Annex 

Waikakalaua  Fuel  Storage 

Annex. 
Cherokee  Army  Reserve 

Center. 

lAAP  Middletown/Wets 

Waverly  Wets  

Canbou  NF;  Paris  Work 

Center. 
Targhee  NF;  Snake  River 

Work  Center. 

Kimama 

Orchard  Range 

Libertyville  Training  Site  


Specialty  Sealant  lEPA  

O'Hare  Air  Reserve  Facili- 
ties. 

Elwood  86th  Reserve  Com- 
mand. 

Homewood 

Joliet  Training  Area  

North  Riverside  TS  

Cf>icago  Site  


Former  Air  Force  Plant  39 

Talley  Defense  Systems 

JAAPGP64. 
Aurora  Post  Office  


Crystal  Lake  Postal  Service 
Forbes  FieW  Air  National 

Guard. 

Cave  Run  Lake 

Kentucky  Air  National  Guard 

Stamford  FieW. 
Louisville  Air  National  Guard 
Lexington  Armed  Forces 

Reserve  Center. 
Shelbiana  Site  

Boston  Defense  Support  Ac- 
tivity— Barnes  Building. 

Rehobeth  Nike  19  TS 

New  England  Regional  Lab- 
oratory. 

CG-Gloucester  Station  

Fort  Ritctiie  '. 

Fort  Ritchie-Raven  Rock 
Site  (AJCC). 

OIney  

Woodstock 

Greenspnng-Launch  

Auburn  Training  Site  Organi- 
zational Maint.  Shop  #2. 

Bangor  Organizational  Main- 
tenarKe Shop  »3. 

Caswell  Trainifig  Site 


Facility  address 


Near  State  Rt  40  at  Canal  .. 


West  of  Chrome  Avenue 


PO  Box  748 


950  College  Station  Road  ... 
165  ALG,  1^01  Roberts 

Miller  Jr  Dr. 
Off  Route  99  (Kamehameha 

Hwy). 
Off  Rte  99,  Kamehameha 

Highway. 
1807  Industrial  Road  


2  Miles  South  

94  East  100  South 


Hwy  26  5  Ml  W  of  Cy 


22  Miles  North  Rupert 

16  Miles  South  

Half  Day  Rd  and  Milwaukee 
Ave. 

7800  S  Woodlawn  Ave 

BuikJing  10,  Mannheim  Rd  .. 

Hoff  Rd  

Riegal  &  I87th  Street 

Joliet  Tng  Area  C/0  Dmail  .. 

8660  West  Cermak  Rd 

Calumet  Hartior 


7400  S  Cicero  Ave 


6  Miles  S  of  Elwood  off  Rt 
53. 

N  Broadway  (Rt.  25)  and  In- 
diana Circle. 

301  E  Congress  Pkwy 

5920  E  Street,  190th 
AREFG/DE  Forties  Fie. 

Bridge  at  Cave  Run  Lake  .... 

1019  OW  Grade  Ln.  123 
AW/EM. 

1019  OW  Grade  Ln  

151  VotechDnve 


Route  1,  Box  501 


495  Summer  Street 

Fain/iew  Ave 

60  Westview  St  


1 7  HartxK  Loop  Road  

Attn:  ANRT-ENE.  BWg  603 
Hartjaugh  Valley  Rd 


5115  Riggs  Road  

2845  Hemwood  Road 

Rkjge  Rd  

Stevens  Mill  Road  ...... 


28  Hayes  St 
5  Miles 


City 


Palatka 


St.  Petersburg 
Miami  


Tifton 


Athens 

Garden  City 


Honolulu  .. 
Honolulu  .. 
Cherokee 


Middletown 

Waveriy 

Paris 


Swan  Valley 

Rupert 

Boise 

Vernon  Hills 


Chicago 
Chk;ago 

Elwood  .. 


Homewood 

Joliet  

North  Riverskje 
Chk:ago 


Chicago 
Elwood  . 
Aurora  .. 


Crystal  Lake 
Topeka  


Morehead 
Louisville  . 

Louisville  . 
Lexington 

Shelbiana 


South  Boston 


Rehoboth 
Lexington 


Gtoucester  .. 
Fort  Ritchie  . 
Blue  Ridge 
Smmt. 

OIney  

Woodstock  .. 
Greenspring 
Auburn  


Bangor  . 
Caribou 


State 


FL 

FL 
FL 

GA 

GA 

GA 

HI 

HI 

lA 

lA 
lA 
ID 

ID 

ID 
ID 
IL 

IL 

IL 

IL 

IL 
IL 
IL 
IL 

IL 

IL 

IL 

IL 
KS 

KY 
KY 

KY 
KY 

KY 

MA 

MA 
MA 

MA 
MD 
MD 

MD 
MD 
MD 
ME 

ME 

ME 


ZIP 
Code 


32177 
33131 

31793 

30613 
31408 

96789 

96854 

51012 

52638 
50677 
83261 

83449 

83707 
60061 

60619 
60666 

60421 

60430 

60546 
60606 

60629 

60421 

60505 

60060 

66619 

40351 
40213 

40213 
40510 

41562 


02769 
02173 

01930 
21719 
17214 

20879 
21163 
21117 
04210 

04401 

04750 


Agency 


Corps  of  Engi- 
neers, CivH. 
Transportation  ... 
Transportation  ... 

Agriculture 


Agriculture 
Air  Force  .. 


Air  Force 
Army  


Army  

Army  

Agriculture 

Agriculture 


Army 
Army 


Air  Force 
Army  


Army  

Army  

Army  

Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Defense  


Postal  Service 

Postal  Service 

Air  Force  


Air  Force 

Air  Force 
Army  


Corps  of  Engi- 
neers, Civil. 
Army  


Army 
EPA.. 


Transportation 

Army  

Army 

Army  

Army  

Defense  

Army  


Army 
Army 


Reporting 
mechanism 


3016 

103a 
103a 

3016 

3016  3010 
3016 

103c 

103c 

3010 

3016 
3016 
3010 

3010 

3016 
3016 
3010 

3010 
103c 

3010 

3016 
3016 
3016 
3010 

3010 

3010 

103c 

3010 
103c 

3010 
103c 


3016 
3010 

19A 
19A 

3010 

19A 

103c 

19A 

3016 
3010  103a 

19A 
'9A 

103a 

3016  3010 
3016 

19A 

15 

I^A 

3016 
3016 
103c 
3016 

19A 
19A 
19A 
19A 

api6 

19A 

3016 

19A 

Correctkxi 
code 


19A 

19A 
19A 

19A 

17 
ISA 

19A 

19A 

19A 

19A 
19A 
19A 

19A 

19A 
19A 
19A 

19A 
19A 

19A 

19A 
19A 
19A 
19A 

19A 

19A 

19A 

19A 
17 

19A 

19A 
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Facility  naim 


Hiawatha  NF  Byers  Lake 
Resort 

Hiawatha  Hf.  Grand  Island 
Site. 

Hiawatha  NF:  Mofan  WorV 
Center  A  Landfill. 

Hiawatha  NF-  Nahnna  land- 
fill. 

Fort  Custec 

Newport  

Bay  City  Cert  Site 


Electro  Voice  

Detroit  Postal  Servica 

FAA-CroeweB 

St.  Joseph  North  Phd  Light 

Snelling  Small  Arrr.s  Range 
Annex 

BIA-RedLake  

Canop  ClarH  Training  Site/ 
Utes. 

Truman  Besarvoir  T.S 

Wappapello  Training  Site 

St.  LouB  Federal  Court- 
house Site 


Grenada 


Watenvays  Experiment  Sta- 
tion 

Opheim  Radar  Station 

Fort  WHIiam  Henry  Harrison 

Fort  Fisher  Training  Site 

Tartieel  Army  Missile  Plant 

Wilmington  Organisational 
Maintenance  Shop  »17 

Gamson  0am  &  Lake 
Sakakawea 

Camp  Ashland 

Hastings  Training  Site  


Grenier  FieW  Army  Reserve 
Center 

Keene  Aimy  Reserve  Cen- 
ter 

Ottati  &  Goss  Supertund 
Site. 

Dona  Anna  Range  Camp 
Mates. 

Carlsbad  

Sandia  National  Labora- 
tories Tonopah. 

American  Antimony  Cor- 
poration. 

NPS  Lake  Mead  Nat  Rec 
Area:  BoukJer  Beach 
Larxtfl 

i-toyd  Annex  Site  

Ogdensborg  Customs 
House 

Saratoga  Springs  Navy 
Housing  Management  01- 
fice 

CMHA  OMe  Cedar  Estates 

Toledo  Air  National  Guard  ... 

Newton  FaNs-Utes  1  «... 

Rickenbacker-Columbus 


Facility  addreM 


122  Ml  West  &  1.22  Ml 
North  of  Steuben. 

1  Ml  off  Lake  Superior 
Shore  3  Ml  NW  of. 

10  Ml  Northwest  of  Saint 
Ignace. 

3  Ml  NW  of  Nahma  


800  E.  Newport  

9th  arK*  18th  W  Saginaw 
and  Wat. 

600  Cecil  St 

1365  W  Fort  St 

2250  E  Peck  Rd  

18535  Lite  List  

5001  StHwy  5 


Red  Lake  Agency 

4  Miles  So  Hwy  71.  PO  Box 
265. 

P.O.  Box  1247  

Highway  T  „ 

Ill  S  11th  St  


Youngs  Landing     

3909  Halls  Ferry  Rd  .  .. 


2  Miles  West  of  Opheim 

Wdtiams  Street  

Natl  Grd  Trng  Center  .... 
204  Graham- Hopedale 

Road. 
1401  N  Kerr  Ave  


T146N  R84W  Sec  6 


Camp  Ashland 

R.R  2.  PO  Box  178 

Galaxy  Drive 

682  Mam  Street 

Route  125 

20  Miles  East 


PO  Box  207 
Hwy  6  


T  26N  R  34E  Section  28 

Lake  Mead  National  Recre 
ation  Area. 


Koemng  Road  .... 
127  North  Watei 


26  Ouwt  Hartxir  Dr— 2000 
FT  E 

2617  Cential  Ave  

2660  South  Ebet  Road     .. 

8  Mites  Rt«  2  

7116  1st  St  


City 


W  Sec  of 

Schoolcrart 

City. 
Grand  island     . 

Brevoort  Town- 
ship. 

Nahma  Town- 
ship 

Battle  Creek 

Newport   

Bay  City   


Buchanan  . 

Detroit  

Croswel 

SL  Joseph 
Minneapolis 

Red  Lake  .. 
Nevada  


Sedaiia 

Wappapello 
St.  Louis  ... 


Grenada 

Vicksburg    . 

Optieim   

Heleria 
Kurt  Beach 
Burlington 

Wilmington 

Riverdale 


Ashland 
Hastings 


Manchester 

Keene    

Kingston 

Las  Crtxes 


Carlst>ad 
Tonopah 


Lovelock 

Boulder  City 


Floyd  

OgdenstHjrg 


Saratoga 
Springs 

Cleveland 

Swanton 

Newton  Falls 
Columbus    . 


Slate 


Ml 

Ml 

Ml 

Ml 

Ml 
Ml 
Ml 

Ml 
Ml 
Mt 

Ml 
MN 

MN 
MO 

MO 
MO 
MO 

MS 

MS 

MT 
MT 
NO 
NO 

f^ 

NO 

NE 

NE 

NH 
NH 
NH 

NM 

NM 
NV 

NV 

NV 


NY 

NY 


NY 


OH 
OH 
OH 

OH 


ZIP 

Coda 


49829 

49829 

49829 

49829 

49012 
48166 
48708 

49107 
48233 
48422 
49417 
55450 

56671 
64772 

65302 
63966 
63102 

38901 

39180 

59250 
59604 
28449 
27215 

28405 

58545 

68003 
68901 


Agency 


Agriculture 

Agricullure 
Agricuttuie 
Agncutture  . 


Army 
Army 
EPA  . 


EPA 

Postal  Service 
Trar\sportation 
Trarwportation 


Interior 
Army    . 


03848 
88001 

89049 
89419 


13440 
13669 


12866 


44115 
43558 


Corps  of  Engi- 
neers, CwH. 

Army    

Corps  oi  Engi- 
neers, CivM. 

Army  


Army  .. 

EPA  .... 

Army 

Energy 
Energy 

Interior 

Interior 


An  Force  

General  Serv- 
ices Adminis- 
fration. 

f^avy 


Army    

Army    

Ganeral  Serv- 
ices Adminis- 
tratioa 

Corps  ol  Engi- 
neers. Civil. 

Corps  of  Engi- 
neers, Civil. 


Army 
Army 
Amfiy 

Army 


Air  Foisa 


Reporting 
mechanism 


44444  r  Anny   .. 
43217  I  Army  .. 


103c 

103c 

103c 

103c 

3016 
3016 
3010 

3010 

3010 
3010 
3010 
3010 

3010 
3016 

3016 
3016 
3010 

103a 

3016 

103c  103a 
3016 
3016 
103c 

3016 

103c 

3016 
3016 

103c 

103c 

3010 

3016 

103a 
3016 

103c 

103c 


103c 
3010 


Correction 
code 


3010 


3010 
3016 
3016 
3016 


19A 

19A 

19A 

19A 

19A 
ISA 
19A 

19A 
19A 
19A 
13A 
ISA 

19A 
19A 

19A 
19A 
19A 

19A 

19A 

19A 
19A 
19A 
19A 

19A 

19A 

ISA 

19A 

19A' 

19A 

19A 

t9A 

19A 
19A 

19A 

U 


19A 
19A 


19A 


19A 
19A 
19A 
19A 


Federal  Facilities  Docket,  Docket  Additions— Continued 


Facility  name 


Bainbndge  Site  

Caesar  Creek  Lake  Bndge 
Delaware  Site  


Marietta  Site  

Mount  Sterling  Site  

West  For1<  Lake  Bridge 
Zanesville  Site  


US  Ennchment  Corp 
Dayton  Medical  Center  . 
Tulsa  Air  National  Guard 


Con^a!lis/Camp  Adair 

Edgely  Manor  Industrial 
Park  (Sinrwn  Site). 

PSP  Lancaster  Barracks 

Sun  Oil  Co-Chevron  Inter- 
national Corp. 

San  Juan  Army  Air  Support 
Facility. 

North  Kingston  Army  Air 
Support  Facility. 

Wanwick  Organizational 
Maintenance  Shop  »3. 

Nas^vllte  Air  National  Guard 

Milan  Utes 

Smyrna-Grubbs  Kyle  Train- 
ing Site. 

Tullahoma  Training  Site  

Spring  City  Substation 

Wake  Island  Airfield 


Bui-Man  Construction  Com- 
pany. 

McMullen  Target  Site  

Angelina  National  Forest  .... 


Bergstrom  Air  Reserve  Sta- 
tion. 

Camp  Swift  (Utes  »3)  

Galveston  Federal  Am(X)ry  . 
Gatesville  (Mates) 


Houston  Organizational 
Maintenance  Shop  «36 

Saginaw  (CSMS»1)  

Spatz  Airt)ase 


Houston  Medical  Center 
Fort  Douglas  (Fort  Carson 

Sutxnstallation). 

IRS-Ogden 

Comarco  IBS  Bus  Mamte- 

narKe  Garage. 
New  England  Log  Honr»es. 

Inc. 
Sandston  Army  Air  Support 

Facility. 
Sandston  Organizational 

MainL  Shops  »1  &  #2. 
Fine  Petroleum  


Facility  address 


504  Reservoir  Rd  

Bridge  at  Caeser  Creek 

Lake. 
3920  US  23  North  


Ohio  and  Post  St 

21897  Deer  Creek  Lake  

Bridge  at  West  Fork  Lake  .. 
4969  Dillon  Dam  Rd  


3930  US  Rte  23  South  Site 
C 

4100  West  3rd  Street.  Build- 
ing 330. 

138FG/EMO  4200  N  93rd  E 
Avenue. 

39434  Rifle  Range  Road 

Silvi  Avenue 


Rt  30E  

3001  Penrose  Avenue 

Box  3786 

Quonset  State  Airport 

Airport  Road  


240  Knapp  Bl-zd  

4  Miles  South  

1  Mile  North,  Smyrna 


One  Mile  East 
Highway  27  .... 


Del  1  15LG/CC 

5214  Burleson  Rd  »308 

FM624  10M  W  Hwy  16  .. 
Vicinity  State  Highway  103 

and  US  59. 
2502  Hwy  71 E  Bldg  635  ... 


Rt2.  Box  151X  FM973  .  .. 

5301  Avenue  South 

N  Fort  Hood  SH  36  &  28th 

St. 
15150  Westheimer  Pky  


855  E  Industrial 
902  Carter  


2002  Holcombe  Boulevard   . 
AFZC-D-DEH  


183  West  30th  Street 
51  Post  Office  Rd 


Old  Route  58  West 
700  Portugee  Rd  ... 
6041  Beulah  Rd  .... 
2801  St  Julian  Ave 


City 


Bainbridge  . 
Waynesville 
Delaware  .. . 

Marietta 

Mt  Sterling  . 
Cincinnati  ... 
Zanesville  ... 

Piketon 

Dayton  

Tulsa 


CorvaHis 

Bristol  Township 


Lancaster   ... 
Phtiadelphia 


San  Juan  

North  Kingstown 
Warwick  


Nashville 

M.lan  

Smyrna  .. 


Tullahoma  . 
Spring  City 


Wake  IslarKl 

APO  AP 
Austin 


Tilden 
Lufkin 

Austin 


Bastrop  ... 

Galveston 

Gatesville 

Houston  .. 


Saginaw 
Hondo  .. 


Houston  

Salt  Lake  City  ... 

Ogden  

Gravelly  Point  ... 

Lawrence ville  .... 

Sandston 

Sandston 

Norfolk  


State 


OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OK 

OR 
PA 

PA 

PA 

PR 

Ri 

Rl 

TN 
TN 
TN 

TN 
TN 

TT 

TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 
UT 

UT 
VA 

VA 

VA 

VA 

VA 


ZIP 

Code 


45612 
45068 
43015 
45740 
43143 
45240 
43701 
45661 
45428 


S7330 
19007 


19145 

00904 

02852 

02886 

37217 
38350 

37157 

37388 

95518 
78744 

78072 
75901 

78719 

76802 
77550 
76528 

77082 

76131 
78861 

77030 
84113 

84401 
22202 

23868 

23150 
23150 
23510 


Agency 


Corps  of 

neers. 
Corps  of 

neers, 
Corps  of 

neers, 
Corps  of 

neers. 
Corps  of 

neers. 
Corps  of 

neers. 
Corps  of 

neers. 
Energy  . 


Engi- 

Civil. 

Engi- 

Civil. 

Engi- 

Civil. 

Engh 

Civil. 

Er>gi- 

Civil. 

Engi- 

Civil 

Engi- 

Civil. 


Veterans  Affairs 

Air  Force  

Army  


Army 
Army 

Army 


Air  Force 

Army  

Army  


Army 

Tennessee  Val- 
ley Authority 
Air  Force  


Agncutture 
Air  Force  .. 


Army 
Army 
Army 

Army 


Army 

Corps  of  Engi- 
neers, Civil. 
Veterans  Atfai-rs 

Army  


Treasury 


Army 
Army 
EPA  .. 


Reporting 
mechanism 


Correction 
code 


3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 

I03a 

103a 

3016 
103c 

103a 
103c 

3016 

3016 

3016 

3016 
3016 
3016 

3016 
103a 

3010  30^6 

3010 

3010 
103a 

3010 

3016 
3016 

3016 

3016 

3016 
3010 

103a 

103c 

3010 
3010 

103c 

3016 

3016 

3010 


19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 

igA 

19A 

19A 
19A 

19A 

19A 

19A 
i9A 

19A 

19A 
19A 
19A 

19A 

19A 

19A 

19A 

19A 
19a 

19A 

19A 
19A 
19A 

19A 

19A 
19A 

19A 

19A 

19A 
19A 

19A 

19A 

19A 

19A 


k 
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Federal  Facilities  Docket,  Docket  Additions— Continued 


Fsicility  name 


Parr  Warehouses 


Blair  Har)gar  Army  Air  Sup- 
port Facility. 

Intematioruil  Arrivals  Build- 
ing. 

St.  Croix  Property  &  Fiscal 
Office. 

Chester  Army  Reserve  Cen- 
ter. 

T.S.  Ethan  Allen  Air  Force 
Base,  RS. 

Okanogan  NF:  Tonasket  


Kent  National  Guard  Bureau 
Kent  Organizational  Mainte- 

narKe  Shop  #5. 
Redmond  National  Guard 

Bureau. 
Spokane  Army  Air  Support 

Facility  #2. 
VarKXJuver  Barracks  

Watercraft  Support  Mainte- 
nance Center. 

NOAA-MarKhester  Field 
Station. 

FS-North  Central  Forest  Ex- 
periments Station. 

Nicolet  NF:  Alvin  East  Land- 
fill. 

Nicolet  NF:  Binder  Lake 
Dump  Site. 

Nicolet  NF:  Butternut  Lake 
Site. 

Nicolet  NF:  County  Trunk 
Highway  "T"  Site. 

Nicolet  NF:  Former  Crooked 
Lake  Dump  Site. 

Nicolet  NF:  Island  Lake  Site 

Nicolet  NF:  Laona  Sanitary 
Landfill. 

Nicolet  NF:  Newald  Undfill 

Nwolet  NF:  Phelps  Site  

Nicolet  NF:  Roberts  Lake 
Dump  Site. 

Nicolet  NF:  Silver  Lake 
Dump  Site. 

Equipment  Concentration 
Site. 

Lady  Smith  Reserve  Center 

TS  Racine  County  Line 
Range. 

Cytec  Industnes  Chemical 
Fire. 

Point  Pleasant  Organiza- 
tional Maintenance  Shop 
#6. 

Cheyenne  Organizational 
MaintenarKe  Shop  »4. 

Rock  Springs  Oil  Shale  Re- 
tort. 

NPS-Grand  Teton  Nat.  Park: 
Beaver  Creek  Bor^eyard. 


FacHity  address 


GSA  Bklg  B 


Alex  Hamilton  Airport 

Alex  Hamilton  Airport 

9  Estate  Diamond — 

Fredriksted. 
Route  11  


BkJg.  #5,  Camp  Johnson 


T37N  R27E  WMS16 
Okanogan  Riv  Vly. 
24410  Military  Road  . 
24410  Military  Road  . 


17230  NE  95th  Street 
Spokane  IntI  Airport  .... 


HO,  Vancouver  Barracks  B- 

638. 
321  E.  Alexander 


7305  Beach  Drive  East  . 
5985  County  Highway  K 


SEV4SW'ASec25T41N 

R13  3. 
Section  29  T33  N  R16E  ... 


Section  33  T40NR12E 
Section . 3  T3 IN  RISE  .. 


7  Ml  S  of  Lakewood  8  Ml  W 
of  Stephenson. 

Section  19T32N  R16E  

Section  11  T35N  R15E  


SWA  NW'A  SEC  26  T38N 
R14E. 

Section  35  T42N  RUE  

Northern  Part  of  Nicolet  Na- 
tional Forest. 

.5  Ml  Southeast  of  Silver 
Lake. 

3050  Ft  McCoy  BkJg  


819  W  Summit  Ave  

6  Ml  Northwest  Racine 

Route  2  South  


City 


Springfiekj 

St.  Croix  .. 
St.  Croix  . 
St.  Croix  ... 

Chester 

Cotehester 
Tonasket  ... 


Kent 
Kent 


Rfe  62.  N  6  Ml  (Old  Ord 
Wks). 


P.O.  Box  1709 

7  Ml  W  of  Rock  Springs  .... 
Grand  Teton  National  Park 


Redmond  

Spokane  

VarKouver 

Tacoma 

Port  Orchard  

Rhinelander  

Alvin 

Lakewood  

Hiles  Township 
Doty  Township  .. 
Riverview  


Lakewood 
Blackwell  .. 

Ross 


Phelps 

Freedom  Town- 
ship. 
Laona  


Sparta 


Lady  Smith 
Racine 


Belmont 

Point  Pleasant    . 

Cheyenne 
Rock  Springs 
Moose  


State 


VA 

VI 

VI 

VI 

VT 

VT 

WA 

WA 
WA 

WA 

WA 

WA 

WA 

WA 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 
Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 
Wl 

wv 

wv 

WY 
WY 
WY 


ZIP 
Code 


22150 

00850 
00850 
00840 

05446 

98855 

98032 
98032 

98052 

99219 

98661 

98421 

98366 

54501 

54542 

54138 

54501 

54149 

54114 

54138 
54541 

54511 

54554 
54566 

54541 

54656 

54848 
53403 

26134 

25550 

82003 
82902 
83012 


Agency 


General  Serv- 
ices Adminis- 
tration. 

Army  


Army  

Army  

Army  

Army  

Agriculture 


Army 
Army 


Army  

Army  

Army  

Army  

Commerce 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agrrculture  . 
Agrk:utture  . 

Agrk;ulture  . 

Agriculture  . 
Agriculture  . 

Agriculture  .. 

Army  


Army 
Army 


Army 


Army  ... 

Energy 

Interior 


Reporting 
mechanism 


3010 

3016 

3016 

3010 

103c 

3016 

103c 

103c 
3016 


103c 
103c  I03a 

103c 

103c 
103c 

103c 

3010 

3010 
3016 

103c 

3016 

3016 
103c 
103c 


Correction 
code 


19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 
19A 


103c 

19A 

3016 

19A 

3016 

19A 

3016 

19A 

103c 

17 

103a 

igA 

103c 

19A 

103c 

19A 

103c 

19A 

103c 

19A 

103c 

19A 

19A 
19A 

19A 

19A 
19A 

19A 

19A 

19A 
19A 

19A 

19A 

19A 
19A 
17 


Federal  Facilities  Docket.  Docket  Deletions 


Facility  name 


Dera-Kodiak  Tracking  Sfa- 

tion. 
M-l  DnUing  Fluids  Cortv 

pany-Anchorage. 
Fort  Yukon  White  Alice 

Site. 
Kotzebue  Army  National 

Guard  3rd  Set  BN  HQ. 
PKS-Kanakanak  Hospital 


FAA-Amak  Airport  -. 

BLM-Phoerux  Cor»struction 

Services.  Inc. 
HuntsvMIe  Primary  Sut>- 

station. 
Muscle  Shoals  Hazardous 

Storage  Facility. 
Amencan  Samoa  Power  ... 

Casa  Grande  Valley 

Newspapers. 
Casa  Grande  Valley 

Newspapers. 
Lockheed  Aeromod  Center 

Inc. 
BLM-Giendale  Landfill  

BLM-Phoenix  

Laxfuel  Corporation  

Oakland  Crty  of  Housir»g 
Authonty. 


NPS-Pinnades  National 
Monument. 

DEA-Los  Angeles  .., 

Bayview  Hills  Housing 
Area. 

Crabillo  Heights  Housing 
Area. 

Camp  Nimitz  Area  

Chesterton  Quarters 
Housing  Area. 

De  Steiguer  Naval  Station 

Fallt)fook  Napalm  Demili- 
tanzation  Facility. 

Long  Beach  Naval  Air  Sta- 
tion Sima  NRMF 

Port  Hueneme  Naval  Ex- 
change Cleaners. 

Seal  Beach  Naval  Weap- 
ons Station  Ponnona 
Annex. 

Stanislaus  LarxJfill 

Fresno  Post  Office 

San  Francisco  Postal 
Sen/ice. 

San  Franc4SCo  Postal 
Service  Vehicle  Mainte- 
nance. 

Rockwell  Intematiorul 
Flight  Ops. 

Rotiert  H.  Freytag  Prop- 
erty. 

BLM-Anvil  Points  Oil  Shale 
Station. 

BLM-Placerville  Tram  Site 

Colonel  Frank  M.  WiUiams 
Army  Reserve  Center. 


Facility  address 


Cape  Chiniak  Rd.  End  of 

721  W  1st  Ave  

E.  of  Town  

Kotzebue  Air  Force  Site 
2.'5  Ml  SW  of  Village  


6r34N  159' 3rW  

Natchez  Trace  Parkway 

Rte.  2. 
Huntsville  Pnnnary  Sut>- 

station. 
Hwy 133  


American  Samoa  

1104  N  Pinal  Ave    .     . 

200  W  Second  St    

1 555  E  Aero  Parte  Blvd 

Glendale  A\/e  &  11 5th 

AveB. 
3707  N  7th  Street  


1 1 80  25th  Avenue 


Pinnacles  National  Monu- 
ment 

350  S  Figuerua  St  

1840  Saipan  Drive  


8471  Jordan  St 


Naval  Training  Ctr  .. 
7468  Wellington  St 


Berth  5  10th  Ave  Terminal 
Naval  Weapons  Stat. 

Fallbrook. 
Long  Beach  Naval  Air  Sta 

NVL  Const  Bat  Ctr  Bid 

#75. 
1675  Mission  B'vd  


1900  E  Street 

151  Mendeli  Street 


1300  Evans  Ave 


5885  W  Impenal  Highway 

3102  North  Overland  Trail 

8  Ml  W  of  Rifle  on  1-70  .. 

T44NRl1WSEC35Hwy 
62. 

1 1 700  NW  27th  Ave  


City 


Kodiak 

Anchorage 
Fort  Yukon 
Kotzebue 
DiMingham 


Aniak 

Florence 


HuntsvtUe  

Muscle  Shoals 

American 
Samoa 
Casa  Grande 

Casa  Grande  . 

Tucson  

Giendaie  


Phoenu  

Los  Arigeles 
Oaklar>d  


Paicines 


Los  Angeles 
San  Oiego  . 


San  Diego 

San  Diego 
San  Diego 

San  Diego 
FaHtKOOk  . 


Long  Beach 
Port  Hueoeme 
Pomona  


Patterson  

Fresno 

San  FrarKisco 

San  Francisco 


Los  Angeles 

La  Porte 

Rifle 

Placerville  ... 
Miam  


State 


AK 
AK 
AK 
AK 
AK 

AK 
AL 

AL 

AL 

AS 

AZ 

AZ 

AZ 

AZ 

AZ 
CA 
CA 

CA 

CA 
.CA 

CA 

CA 
CA 

CA 
CA 

CA 

CA 

CA 


CA 
CA 
CA 

CA 


CA 
CO 
CO 
CO 
FL 


ZIP 
Code 


99615 
99501 
99740 
99752 
99576 


99557 
35633 


85222 

85222 

85706 

85307 

85014 
90045 

94601 

95023 

90071 
92139 

92139 

92111 

92101 
92028 

90822 

93041 

91769 

93706 
94124 

94188- 

9721 

90245 
80535 
81650 
81430 
33167 


Agency 


Air  Force 
Army  


Health  and 

Human  S^v- 

ices. 
Treinsportation  . 

Interior 


Tennessee  Val- 
ley Autfionty. 

Tennessee  Val- 
ley Authority. 


Interior 
Interior 


Housirtg  and 
Urban  Devel- 
opment. 

Interior 


Justice 
fvlavy  .. 


Navy 

Navy 
Navy 

Navy 
Navy 

Navy 

Navy 

Navy 


Navy  

Postal  Service 
Postal  Service 

Postal  Service 


Transportation 


Intenor . 
Interior . 
Army  ... 


Reporting 
mecfanism 


103c 
3010 

3016  103c 
3010  103c 
103a 

I03c30l6 
3010 

103a 

103a 

103c 

3010 

3010 

3010 

103c 

3010 
103c 
3010 

3010 

3010 
3010 

3010 

103c 
3010 

3010 
3016 

3010 

3010 

103c  3010 


103a 

3010 
103a 

I03c30l0 


3010 
3016 
103c 
103c 
3005  3010 


Correction 
code 


3 
2 
6 
2 

4 

2 

4 

4 

6 

4 

2 

2 

2 

2 

4 
2 
2 


11 
1 


6 
1 

8 
6 

6 

6 

6 


2 

1 
6 


3 
2 
6 
2 
1 


1R4H4 


Fpft«ral     Rooiclor     /    \Jn\      Hn      Ktr\      en     I    T.. 


I  f\r\r-       I     ^r  - 


r-.j I 


.:„4_-     /    \T^]      en      KT„      en     I    T. 


A 1\      *  . 


I  r\nt-       I      K  T  - 
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FaciMy  name 

Facility  address 

City 

State 

ZIP 
Code 

Af    icy 

Reporting 
mechanism 

Correction 
code 

Lt  Clarence  Lovejoy  Army 

4823  N  Hubert  Ave 

8601  Ave  B  

Tampa 

FL 
FL 
FL 
FL 
FL 
FL 
GA 

GA 
GU 

GU 

GU 

HI 

ID 
IL 

IL 

IN 

MA 
MA 
MA 

MD 
MD 

MD 

MD 
Ml 

Ml 

Ml 

Ml 

MO 

NC 

NY 
NY 

NY 

NY 

NY 

NY 

NY 

NY 
NY 

NY 

33614 
32812 
32177 
32561 
32311 
32813 
30904 

30320 
96910 

96630 

96911 

96860 

83244 
60629 

62959 
47130 

02532 
02401 
02132 

20837 
20850 

20708 

21902 
49837 

49783 
48226 
48105 
64106 
28512 

14518 
14901 

12953 

14171 
11742 

10005 

10003 

11232 
11691 

11433 

Army  

Army  

Army  

Interior 

Justice 

3005  3010 
3005  3010 
3010  3005 
103c 
103a 
3010 
3010  3005 

103a 
103c 

103c 

103c 

103c  3010 

103c 
3010 

3010 
3016  103c 

3016 
3016 
'3016 

3010 
3010 

103c  3010 

3010 
3016 

3010 
3010 
3010 
3010 
3010  3016 

3010 
3010 

3010 

3005  3010 

3016 
3010 

3010 

3010 

3010 
3010 

3010 

1 

1 
1 
1 
1 
6 
1 

4 
2 

7 

2 

6 

4 
T1 

1 

3 

1 
1 

1 

1 
1 

6 

1 
6 

4 

11 
1 

11 
1 

2 
2 

6 

2 

4 

1 

1 

4 
4 

4 

Reserve  Center 
Orlando  Army  Air  Support 

OriarxJo  .. . 

FacHity  49 
Palatka  Area  Maintenance 

Support  Activrty-55M. 
NPS-Gulf  Islands  National 

Star  Route  »1,  Box8  

Fort  Pickens  Rd  

Palatka 

Gulf  Breeze ' 

Tallahassee  

Orlando 

Augusta 

East  Point  

Agana 

Seashore 
TaMahassee  Federal  Cor- 

501 N.E  Capital  Circle  .. 
Bennett  and  Maguire 
3311  Wrightsboro  Road  . 

340  Norman  Berry  Drive  .. 
Leary  Jet  

rection  Institution 

Orlando  Naval  Training 
Center. 

Augusta  Area  Mainte- 
nance Support  Activity- 
54G 

FAA-Regional  Office  

Agana  River  and  Paseo 

Navy 

Army  

Transportation  ... 
Navy 

Navy 

Navy 

Navy 

Site. 
Finegayan  Housing  Abarv 

doned  Dump 
OCA  Navy  Supply  Dump 

Naval  Communications 

Center 
S  of  Saupon  Pt  

S  Finegayan 

OCA  

NAS,  Pearl  Har- 
bor 

Howe  

Chicago 

Marion 

Jeffersonvilte 

Bourne  

Brockton 

West  Roxbury 

Poolesville 
Rockville  

Laurel 

Perry  Pant 

Delta  

Sault  Ste  Mane 

Detroit  

Ann  Artxx  

Kansas  City  

Beaufort  

Oaks  Corners  ... 
Elmira 

Makxw  

West  Valley 

Hottsville  

New  York 

Site. 
Pearl  Hartxx  Navy  Ex- 

Moanalua Road  and 
Kaimakani  Street 
T6NR29ESec3l   

change  Laundry  Facility. 
BLM-Howe  Dumpsite 

Intenor 

Justice 

Veterans  Affairs 
Army  

Veterans  Affairs 
Veterans  Affairs 
Veterans  Affairs 

Health  and 
Human  Serv- 
ices. 

Health  and 
Human  Serv- 
ices 

Interior 

Veterans  Affairs 

Defense  '. 

DEA-Chicago  Field  Divi- 
sion Office 
Marion  Medical  Center 

7401  S  Pulaski 

2401  W  Mam  St 

Former  Jeffersonville 

Quartermaster  Depot. 
Bourne  National  Cemetery 
Brockton  Medical  Center 
West  Roxtxjry  Medical 

Center 
NIH-Aninr«l  Center  

Located  on  Segrams 

Property  Clark  County 
MA  National  Cemetery  . 
940  Belmont  Street 
1400  VFW  Parkway  

Elmer  School  Road 

NIH-NCI  Biomakers  and 
Prevention 

Patuxent  WiWIife  Research 

Center 
Perry  Pant  Medical  Center 

9610  Medical  Center 
Drive  (Keywest). 

Rt  l97andPowdermill  Rd 

Bldg23H  

Delta  Defense  Fuel  Sup- 

RR Rt.  1  Gladstone  

3331  Radar  Rd  .^^.. 

231  W  Lafayettft-w^ 

2215  Fuller  Rd  

port  Poinf. 
Detroit  District  

Defense  

Justice 

Veterans  Affairs 

Treasury 

Commerce  

DEA-Detroit 

Ann  Arbor  Medical  Center 

BATFA-Kansas  City  

National  Marine  Fisheries 

Sen/ice 
Mclvor  Alice  Estate  of 

811  Grand  Ave  Rm  106    . 
Pivers  Island  Off  US  Hwy 

70  West 
823  Mclvor  Rd  

Elmira  Army  Maintenance 

Support  Activity-2. 
Matone  Army  Resen/e 

Judson  St  

Ill  Finney  Blvd  

Army  

Army  

Energy  

General  Serv- 
ices Adminis- 
tration. 

Intenor 

Center 

West  Valley  Demonstra- 
tion Project 

IRS  Brookhaven  Sen/ice 

10300  Hock  Springs  Road 
1040  Waverly  Ave  

Center. 
NPS-Federal  Hall  National 

26  Wall  Street  

MenfK>nal. 
NPS-Theodore  Roosevelt 

28  E  20th  Street  

New  York 

Interior 

Justice 

Postal  Service  ... 

Postal  Service  ... 

Birthplace 
FBP-Brooklyn 

830  Third  Ave  BWg  1  

1836  Mott  Ave  

Brooklyn 

Far  Rockaway  ... 

Janrwuca  

Far  Rockaway  General 

MaH  Facility 
Jamaica  Vehicle  Mainte- 
nance FaoJity 

180-66  Liberty  Avenue  ... 
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Facility  name 


Vacant  Building 

Ene  Industnal  Park 
Rossford  Depot 


Shenango  Disposal  Site, 
OPP 

Madras  Army  Air  Field 

Pittsburgh  Postal  Service 


Aqueduct  4  Sewer  Author- 
ity 

McEntire  Air  National 
Guard  Base. 

New  Altiany  Substation  .... 

Ripley  Substation 


Houston  Army  Reserve 
Center  02  (AMSA  4) 

Ashley  NF:  Only  Chance 
Mine. 

BLM-IRECO  Chemcal  .... 


Salt  Lake  City  Post  Office 
Garage. 

Arlington 

Herndon  Office  


St.  Thomas  

Spokane  Industrial  Park 

FHA-LMC  Farms 

Ephrata  Army  National 

Guard. 
Spokane  Army  Reserve 

Center. 
Yakima  Army  National 

Guard. 

BPA-Cosmopolis 

BPA-Lapine 


BPA-Maple  Valley  Sub- 
station. 

BPA-Monroe  

BPA-Snow  King  Sub- 
station. 

Seattle  Navy  Facil:ty  

FWS-Horicon  National 
Wildlife  Refuge. 

Tomah  Medical  Center  . 


Facility  address 


74  E  Mam  St 

Erie  Industnal  Pk  Bklg  2 
851  Third  St  


Cherry  Road  

7th  &  Grant  Streets 


Road  3  KM  14.3  Barrio 
Obrero  Station. 


299  Substation  Road 
Webb  Road 


7077  Perimeter  Park 

Drive. 
355  North  Vernal  Ave 


17SR1ESEC5.  6,  7  Peli- 
can R  Site  A&B. 
1760  West  2100  South  .. 

File  Repository  1232  SE 
925  Springvale  Road  


St.  Thomas  Beach 


Rt.  #1  Box  363 

1  St  &  East  Street  Corner 


N  3800  Sullivan  Rd  ... 
1 702  Pacific  Highway 


Arcadia  Drive  

US  Forest  Service  Road 

288. 
2500  Royal  Hill  Dnve  


25414  Old  Pipeline  Road 
3602  Maltoy  Road  


Pier  90  

Rural  Route  2 

Veterans  Dr .... 


City 


Trumansburg 
Port  Clinton  .. 
Perry sburg  .... 


Madras  ..  . 

Pittsburgh 


Santurce  

Columbia 

New  Albany  .:.... 

Ripley 

Houston  

Vernal  

Lehi  

Salt  Lake  City  ... 


Arlington 
Herndon 


St.  Thomas 

Spokane  

Mubton 

Ephrata  ....... 


Spokane 
Yakima  .. 


CosmopcHis 
Lapine  


Renton  . 

Monroe  . 
Bothell  .. 

Seattle  .. 
Mayville 

Tomah .. 


State 


NY 
OH 
OH 

OH 

OR 
PA 

PR 

SC 

TN 

TN 

TX 

UT 

UT 

UT 

VA 
VA 

VI 
WA 
WA 
WA 

WA 

WA 

WA 
WA 

WA 

WA 
WA 

WA 
Wl 

Wt 


ZIP 
Code 


14886 
43452 
43551 

97741 


00916 


77041 

84078 

84043 

84199 

22202 
22070 

00801 
99216 
98935 
98823 

99216 

98901 

98537 
99362 


98272 


96698 
53050 

54660 


Agency 


Small  Business 
Administration. 

Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Army  

General  Serv- 
ices Adminis- 
tration. 


Air  Force 


Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Army  


Agriculture 

Intenor 

Postal  Sen/ice  . 

Commerce  

Defense  Map- 
ping AgerKy. 


Agrkxjiture 
Army  


Army  .. 

Army  .. 

Energy 
Energy 

Energy 

Energy 
Energy 

Navy  .... 
Interior . 


Veterans  Affairs 


Reporting 
mechanism 


3010 

3010 

3010 

3016 

103c 
103a 

103a 

103c 

103a 

103a 

3010 

3016 

3005  3010 

3016  103c 
3010 

3010  103c 
103c 

103c 
103c 
3016 
3010 

3010 

3010  3016 

103a 
103a 

103a 

103a 
103a 

103a 
3010 

3010 


18485 


Correction 
code 


2 
3 
3 

6 

3 
2 

2 

6 

4 

4 

6 

2 

2 

1 

10 
6 

2 

3 

12 

2 

4 

2 

4 

1 
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Facility  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mecfiamsm 

Correction 
codes 

C  Dera-Kodiak  Tracking 

Station. 
O  Dera-Kodiak  Tracking 

Station. 
C  Cape  Newenham  Air 

Force  Station. 
O  Cape  Nei*«nham  Air 

Force  Station. 
C  Cape  Romanzof  Air 

Force  Station. 
O  Cape  Romaruof  Air 

Force  Station. 

Cape  Chiniak  Rd.  End 

of. 
Cape  Chiniak  Rd.  End 

of. 
11  ACW/CC              .     . 

Kodiak 

Kodiak 

Elnr»ndorf  AFB  . 
Elmendorf  AFB  . 

Elmendort  

Elmendorf  

AK 
AK 
AK 
AK 
AK 
AK 

99615 

/  - 

103c 
103c 
3010  3016 

lav 

3010  3016 

103c 
3010  103c 

3016 
3010  103c 

3016 

20A 

99506 
99506 
99506 
99506 

Air  Force 

20A 

1 1  TCW/CC  Bav  

Air  Force 

1 1  ACW/CC  

Air  Force 

20A 

11  TCW/CC 

Air  Force  

18486 
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FaciMy  name 

C  Ctoar  Air  Force  Sta- 
tion. 

O  Clear  Air  Force  Sta- 
tion 

C  Fort  Yukon  White 
Alice  Site 

O  BLM-Fort  Yukon 
White  Alice  Site 

C  Irxlian  Mountain  Air 
Force  Station 

O  IrxAan  Mountain  Air 
Force  Station 

C  Murphy  Dome  Air 
Force  Station 

O  Murphy  Dome  Air 
Force  Station. 

C  Tatahr^  Air  Force 
Station 

O  Tatalina  An  Force 
Station. 

C  Tin  City  Air  Force  Sta- 
tion. 

O  Tm  City  Air  Force  Sta 
tton. 

C  Fort  Richardson 

O  Fort  Rchardson 

C  Fort  WainwngM  

O  Fori  Waimivrigt)t    

C  Noatak  Nabonai 

Guard  Bureau. 
O  Noatak  National 

Guard  Bureau 
C  Fort  Greely 

O  Fort  Greely  

C  Anchorage  Defense 

Fuel  Support  Point. 
O  Anchorage  Defense 

Fuel  Support  Point 
C  BLM-lcy  Cape 

DeMli  .c  Site. 
O  BLM-lcy  Cape  Dew 

Line  Site 
C  BLM-Sagwon  Airstrip 

Dump 
O  BLM-Sagwon  Airstrip 
C  BLM-Tanacross  Air 

field 

O  BLM-Tanacross  Air- 

tiekt. 
C  FWS  Amchiika  Island, 

Alaaka  Maritime  NWR. 
O  FWS-Amchrtka  Island 
C  FWS-Browntow  Pant 

Dewlme  Site. 
O  FWS-Browntow  Point 

Dewlme  Site 
C  FWS-Demarcation 

Point  Dewlirw  Site 
O  FWS-Djmarcation 

Pomt  Dewkne 
C  FWS-Ken«i  NWR 

Swan  Lake  Moose 

Research  Station 


Federal  Facilities  Docket,  Docket  Corrections— Coritinued 

City 


Facility  address 


t3MWS/CC 
13MWSyCC 
E.  of  Town  ... 
E  ot  Town  ... 

1 1  ACW/CC  . 
1 1  TCW/CC 
1 1  TCW/CC 
11  TCW/CC 
1 1  ACW/CC  . 
1 1  TCW/CC  . 
1 1  ACW/CC  . 
1 1  TCW/CC  . 


Army  Guard  Rd  i  Davis 
Hwy 

Army  Guard  Rd  &  Davis 

Hwy 
ASZR-FW-OC  


(Unspecified)    

(Unspecified)     

Fort  Greely  Airport    .. 
Fort  Greely  Airport 

1217  ArKhorage  Port 

Road 
1217  Arxhorage  Port 

Road. 
Wainwnght.  50  Mi  NE 

Wainwright.  50  Mi  NE 

T5R4ESec10-ll  


T5R4ESeciO-n 

Lat  63  Degree  22  hiorth 

Lor^  143  Degrees  20 

West. 
Tanacross  Airliek) 

23o5  Kachemak  Dr 

Suite  101 
51-32  K17»-00E 
tOI  12th  Ave  .  Box  20 

Barrow.  265  Mi  SE 

101  12th  Ave  .  Suite  20 

Berrow  380  Ml  SE 

2139  Ski  Hill  Road 


Anderson    

ArxJerson 

Fort  Yukon   

Fort  Yukon  . 
filnrwndorl  AFB 
Elmendort  AFB 
Elmendorl  AFB 
Elmendort  AFB 
Elmendort  AFB 
Elmendort  AFB 
Elmendort  AFB 
Elmendort  AFB 
Fort  Richardson 

Fort  Fitctvardson 
Fort  Wainwnght 
Fort  Wair>wright 

Moatak    « 

Noatak     

Delta  Junction 

Defta  Junction 

Anchorage 

ArKhorage 

Wainwnght 

Wainwnght 

Sagwon 


Sagwon  .... 
Tanacross 


Tarucross 

Homei 

Amchitka  island 
Fairbanks 

Barrow 

Fatrtsanks 

Barrow 

SoMotna 


State 


AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 
AK 

AK 

AK 

AK 
AK 
AK 
AK 


ZIP 

code 


99704 
99704 
99740 
99740 
99506 

99506 
99506 
69506 
99506 
99506 
99506 
99505 

99506 

99703-5500 

99703-5500 

99761 

99761 

99737 

99737 

99501 

99501 

9978? 

99782 

99513 

99513 
99776 

99776 

99502 

99502 
99723 

99723 

99723 

99723 

99619 


Agency 


Air  Force 
Air  Force 
Air  Force 
Interior  .... 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air.iForce 
Air  Force 
All  Force 
Army    . 

Army 

Army 
Army 
Army 
Army 


Corps  of  Er>gi- 
neers.  Civil. 

Corps  ot  Engi 
neers,  Civil. 

Defense  


Defense 

Interior 

Interior 

Interior 

Interior . 
Intenor 


Intend 

Interior 

Intenor 
Intenor 

Interior 

Interior 

Interior 


Reporting 
mect>anMm 


3010  103c 

3005 
3010  103c 

3016  103c 

3016  103c 

3010  103c 

3016 
3010  I03c 

3016 
3010  3016 

I03c 
3010  3016 

3010  103c 

3016 
3010  I03c 

3016 
3010  103c 

3016 
3010  103c 

3016 
3005  3010 

3016  103c 

103a 

3005  3010 
3016  103c 

3006  3010 
3016  103c 

3005  3010 

3016  103c 
103c  3016 

103c 

103c  3016 

3005 
103c  3016 

3016  3010 

3016 

103c 

103c 

3016  103c 

3016  I03c 
103c 


103c 

3010  3016 

3010  3016 
103c  3016 

103c  3016 

103c  3016 

103c  3016 

103c 
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Correction 
codes 


23 

22 

20A 

23 

20A 

20A 

23 

20A 

23 

23 

23 

20A 

20A 
20A 

20A 
20A 

20A 

20A 


Facility  r^me 


O  FWS-Kena  Wikflife 
Rfg  Swan  Lk  Moose 
Research  Sta. 

C  FWS-Nuvagapak 
Dewiine  Site 

O  FWS-Nuvagapak 
Dewlme  Site. 

C  FWS-Skilak  Guard 
Station 

O  FWS-Skilak  Guard 
Station 

C  FWS-Swanson  River 
Oil  Field 

O  FWS-S\sanson  Riv*»r 
Oil. 

C  NPS  Bering  Land 
Bridge  NP.  Lava  lake. 

O  NPS-Ber;no  Land 
Bridge  Natwnal  Pre- 
serve 

C  CG-Loran  Station  on 
Sitkinak. 

O  BLM-Loran  Station  on 
Sitkinak. 

C  FAA-Chandalai  Sta- 
tion. 

O  BLM-Chandalar  Dump 

C  FAA-Gold  Bay  Station 

O  FAA-CoW  Bay 

C  FAA-Cordova  Station 

O  FAA-Cordova 

C  FAA-Coughlan  Island 

O  FS-Coghlan  Island  . 
C  FAA-Deadtiorse  Sta- 
tion 

O  FAA-Deadttorse 

C  FAA-lliamna  Site 

OBLM-lliamna  Site  

C  FAA-Juneau  Station 

O  FAA-Juneau      

C  FAA-Lake 
Minchumina  Ai'port 

O  FAA-Lake 
Minchumina  Arpl. 

C  FAA- Point  Woronzot 
RTR  Facility. 

O  FAA-Pomt  Woronzot 
RTR  Facility. 

C  FAA-Sand  Pcmt  Sta- 
tion. 

O  FAA-Sand  Point 

C  FAA-Sitka 


Facility  address 


O  FAA-S.tka 


C  FAA-Skwentna  Facility 

O  FAA-Skwentna  Facil- 
ity 

C  FAA-Tanana  Air  Field 
Station 

O  FAA-Tariana  Air  Field 

C  Ketchican  Coast 
Guard  Base. 

O  Ketchikan  Coast 
Guard  Base 


101  I2rh  Ave  ,  Box  20 

170  Miles  Fast  of 

Prudhoe  Bay 
PO  Box  2139 


P.O  Box  2139 
Ski  Hill  Road 
PO   Box  220 
P  O  Box  220 

Sitkinak  Island 
Sitkinak  Island 

Chandalar  Lake  Nav 
Aids,  no  Mi  Not  City 

T16S,  R11E.  Sec9  UM 
155MiSE  Cy. 

CoW  Bay  Airport 

Copper  River  Highway 
10  MS  of  Cy. 

T40S  R65E  S32&33 
Copper  Rfver  ME 


Deadhorse  Airport  Nav 
Aids. 


iliamna  

Il-amna 

9341  Glacier  Highway 
Nav  A.ds. 

Ramp  at  Lk  MirKhumina 

Arpt. 
Ramp  at  Lk  Minchumina 

Arpt. 
Anchorage  lntefr«tional 

Airport  Area 
ArKhorage  Iniernationai 

Airport  Area. 
On  Peninsula  Towards 

Aleutian  Island  Cham 

Japonski  Island  Naval 

Air  Station. 
Japonski  Island  Naval 

Air  Station 
Skwentna  Arprt  Area 

Skwentna  Arprt  Area 

Tanana  Airport  Nav  Aids 

Tanana  Airport  

S  Tongass  Hwy  S  Cy 

Lrm«s. 
S  Tongass  Hwy  S  Cy 

Limits 


City 


SoWotna 


Fairtsanks 

Barrow  

Soldotna  .  . 
Soldotna    . 
Soldotna  . 
Soidofna 

l\k)rrie  

Nome  


Sitkinak  Island 
Sitkinak  Island 
Fort  Yukon 

Barrow    

Cold  Bay   .....'.. 
Cordova     


Auke  Bay  . 

Auke  Bay 
Deadhorse 


iliamr,a 
Iliamna 
Juneau 


Lake 

Minchumina 
Lake. 

Minchumina 
Anchorage 


Anchorage 
Sanapcint 


Sitka 

SiiKa 

Skwentr.a 
Skwer.tna 
Tanana 


Stale 


Tanana  .. 

Ketchikan 

Ketchikan 


AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 

AK 
AK 

AK 

AK 

AK 
AK 
AK 
AK 

AK 

AK 

AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 


ZIP 
code 


99619 

99723 
99723 
99669 
99669 
99669-2139 
!  99669-2139 
99762 
99762 

99615 
99615 
99740 
99723 
99571 
99574 


Agency 


99821 

99821 
99740 


99606 
99606 
99801 


99757 
99757 
99502 
99502 

99661 

99835 

99335 

99667 

99667 

99777 

99777 
99901 

99901 


Interior  

Intenor 
Intenot 

Interior   

Interioi   .' 

Interior 

Intenor 
Intenor 
Interioi 

Transportation 

Interioi    

Transportation 
Interior  


Transportation 
Transportation 
Tfansportation 

Transportation 
Transportation 

Agiiculture 

Tiansportatjon 

Transportation  . 
Transpoilation 

Interior 

Transportation 

Transportation 
Transpotation  . 

Transportation 

Transportation 

Transportation 

Trarisportafion 

Transportation  . 
Transpcrtaticn 

Transportation 

T  ransportation 

Transportation 

Transportaton 

Transportation 
Transportation 

Transportation 


Reporting 
mechanism 


103c 

103c 

103c 

I03c30:5 

103c  3016 

3016  lG3c 

3016  lOSc 

l03c3Gl6 

3010 
I03c  3016 

103c 

103c 

103c 

103c 

103c 
103c 
103« 

103c 
3016  103c 

3016  vj3: 
I03c 

103c 

3016  I03c 
3016  103c 
103c 

1030 
3010  3C16 

103c  3005 
3010  30-6 

iC3c 
103c 

103c 

iC3c 

•D3t 
■i03c  3C:0 

103c 

3010  3016 

103c 
3010 

I03c 

103c 
3010 

3010 


Correction 
codes 


2GA 
20A  ' 
20A 
20A.23 

22 
22,20A 

2CA 

20A 

2CA  22 
2CA 

22 

20A 

20A  23 
?f.A 

20A 

23 

23 

20A 
2QA 
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FaoMy  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mechanism 

Correction 
codes 

C  Kodiak  Coast  Guard 

Womartt  Bay  Kodiak  Isl 

Kodiak 

AK 

99619 

Transportation  ... 

3010  103c 

23 

Support  Center 

3016  3005 

0  Kodiak  Coast  Guard 

Womans  Bay  Kodiak  Isl 

Kodiak 

AK 

99619 

Transportation 

3010  103c 

Support  Center 

3016 

C  Po«nt  Spencer  Coast 

Port  Clarence-60  Ml  NW 

Nonrie  

AK 

99762 

Transportation 

103c  3010 

23 

Guard  Duinp  Site 

ofCy 

0  Point  Spencer  Coast 

Port  Clarence-60  Ml  NW 

Ntome  

AK 

99762 

Transportation  .. 

103c 

Guard  Dump  Site 

ofCy 

C  Summit  Air  Navigation 

Cantwell  Pks  Hwy  5  Ml 

Summit 

AK 

99729 

Transportation 

3016  3010 

23 

Site. 

S  Nav  Aids 

103c 

C^  Summit  Air  Navigation 

CantweM  Pks  Hwy  5  Ml 

Summit 

AK 

99729 

Transportation 

3016 

Site 

S  Nav  Aids 

C  FAA-Dewline  Site 

290  Miles  SE  of  Barrow 

Barrow  

AK 

99723 

Transportation  ... 

103c 

22 

CoJIinson 

O  Dewlioe  Site  Collinson 
C  Maxwell  Air  Force 
Base 

9QO  Mil<>«  SF  of  Barrow 

AK 

99723 

Air  Force  

103c 

3800  Air  Base  Group 
DEE 

Maxwell  AFB 

AL 

36112 

Air  Force  

3010  103c 

23 

3016  103a 

O  Maxwell  Air  Force 
Base 

.3800  Air  Base  Group 
DEE. 

Maxwell  AFB 

AL 

36112 

Air  Force  

3010  103c 

3016 

C  Colbert  Fossil  Plant  .  . 

Off  US  Hwy  72  W  

Tuscumt)ia  

AL 

35674 

Tennessee  Val- 
ley Authority 

3005  3010 
103c  103a 

23 

0  Coltiert  Fossil  Plant  .  . 

Off  US  Hwy  72  W  

Tuscumbia  

AL 

35674 

Tennessee  Val- 
ley Auttwnty. 

3005  3010 
103c 

C  Muscle  Shoals  Power 

AL  Hwv  133 

Muscle  Shoals  . 

AL 

35660 

Tennessee  Val- 

3005 3010 

20A 

Service  Center 

ley  Authonty 

3016  103a 

n  MliscI«>  Shoals  Power 

AL  Hwv  133            

Muscle  Shoals  .. 

AL 

35660 

Tennessee  Val- 

3005 3010 

Stores. 

ley  Authority 

3016  103a 

C  Mobile  Coast  Guard 

South  Broad  St 

Mobile  

AL 

36615 

Transportation 

3010  103a 

23 

Base. 
0  Mobile  Coast  Guard 

South  Broad  St 

Mobile  

AL 

36615 

Transportation  . 

3010 

Base 

• 

C  Pine  Bluff  Arsenal 

Highway  65  

Pine  Bluff 

AR 

71602 

Army  

3005  3010 

23 

3016  103c 

103a 

0  Pine  Bluff  Arsenal 

Highway  65 

Pine  Bluff  

AR 

71602 

Army  

3005  3010 
3016  103c 

103c  3016 
103a 

C  Prescott  NF  Golden 

Prescott 

A2 

86303 

Agriculture 

23 

Belt  Mine. 

O  Prescott  NF;  Golden 

-" 

Prescott 

AZ 

86303 

Agriculture 

I03c  3016 

Belt  Mine 

C  Prescott  NF;  Upper 

Prescott 

AZ 

86303 

Agriculture 

103c  3016 

23 

Hassayampa  CreeK 

103a 

Mines. 

O  Prescott  NF;  Upper 

Prescott 

AZ 

86303 

Agriculture 

103c  3016 

Hassayampa  Creek 

Mines 

C  Prescott  NF:  Upper 
Lynx  Creek  Mines 

344  South  Cortez 

Prescott 

AZ 

86303 

Agriculture 

103c  3016 

23 

3010  103a 

O  F>rescott  NF.  Upper 

344  South  Cortez  

Prescott 

AZ 

86303 

Agricutture  

103c  3016 

Lynx  Creek  Mines 

C  WAPA-Parker  Dam 

Lat-340942/Long- 

Parker  

AZ 

85344 

Energy  

103a  3010 

20A 

Switchyard 

1141636. 

O  WAPA-Parker  Dam 

Lat-340942/Long- 
1141636. 

Parker  

AZ 

85344 

Energy  

103a  3010 

C  Gila  River  Site  »2  

T3SR63Sec3  

Gila  River  Indian 
Resv 

AZ 

85247 

Interior 

103c  103a 

23 

0  Gila  River  Site  »2  

T3SR63Sec3  

Gila  River  Indian 
Resv. 

AZ 

85247 

Intenor 

103c 

C  NPS-Orphan  Mine  

0  NPS-Grand  Canyon 
National  Park 

P,0  Box  129 

Grand  Canyon  .. 

AZ 

86023 

Interior 

103c  103a 

23.  20A 

PO  Box  129 

Grand  Canyon  .. 

AZ 

86023 

Intenor 

103c 

C  Stanford  #1 

NR  Ave  1  &  County 
Highway 

Yuna  

AZ 

85365 

Interior 

103c 

20A 

O  Standford  #1 

NR  Ave  1  &  County 
Highway. 

Yuma  

AZ 

85365 

Interior 

10.3c 

C  Stanford  #2 

Yavapai  County 

Yavapai  County 

Yuma  

AZ 

86322 

Intenor 

103c 

20A 

O  Standford  »2   . 

Yuma  

AZ 

86322 

Intenor 

103c 

C  Prescott  Medrcal  Cen-' 

500  Hwy  89  North 

Prescott 

AZ 

86313 

Veterans  Affairs 

3010 

21 

ter. 
O  Prescott  MedKal  Cen- 

500 Hwy  89  North 

Prescott 

AZ 

86313 

Veterans  Admin- 

3010 

ter 

istration. 
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Facility  name 


C  Shasta-Trinity  NF: 

Golinsky  Mine. 
O  Shasta-Trinity  Na- 

tk)nal  Forest. 
0  Sierra  NF:  Bass  Lake 

Landfilt. 
O  Sierra  National  Forest 
C  Los  Angeles  Air  Force 

Base. 
O  Los  Angeles  Air  Force 

Base 
C  Aerospace  Corpora- 
tion. 
O  Aerospace  Corpora- 

tk)n. 
C  Stockton 


O  Stockton 


Facility  address 


C  BLM-Adin  Transfer 
Station. 

O  BLM-Adin  Transfer 
Station. 

C  BLM-Afton  Canyon/ 
Union  Pacific  Railroad. 

O  BLM-Afton  Canyon/ 
Union  Pacific  Railroad. 

C  BLM-Blue  Rock  Mill- 
site. 

O  BLM-Blue  Rock  Mill- 
site. 

C  BLM-Coachella  Land- 
fill. 

O  BLM-Coachella  Land- 
fill. 

C  BLM-Upper  Middle 
Park  Canyon  Tres- 
pass Dump. 

O  BLM-Upper  Middle 
Park  Canyon  Tres- 
pass Dump. 

C  BLM-Vlctory  Millsite  . 

O  BLM-Victory  Millsite 

C  BR-Parker  Dam  

O  BR-Parker  Dam  

C  Merced  Falls 


2400  Washington  Ave- 
nue. 

2400  Washington  Ave- 
nue. 

1130  O  St.  Room  301 7 

1l30OSt.  Room  301 7 
2400  El  Segundo  Blvd  . 

2400  El  Segundo  Blvd 

2400  E  El  Segundo  Blvd 

2400  E  El  Segundo  Blvd 

Rough  &  Ready  Island 
Bldg4l4. 

Rough  &  Ready  Island 

BMg  414. 
1  Mi  SE  of  Adin; 

T.39N,R9E.  Sec  27 
1  Ml  SE  of  Adin; 

T.39N.R9E,  Sec  27 
Tl0-11R4-6Sec4-22  ... 

Tl0-11R4-6Sec4-22  ... 

T8SR37ESec8SESE  

T8SR37ESec8SESE  


City 


Redding 
Redding 
Fresno ... 


End  of  44th  Ave.  Off  Dil- 
lon. 


T22  S..  R.45E..  Sec  27 


O  BLM-Merced  Falls  ... 

C  Narcotics  Task  Force 
Laboratory. 

O  Narcotics  Task  Force 
Laboratory. 

C  Ames  Research  Cen- 
ter. 

O  Ames  Research  Cen- 
ter. 

C  Bayview  Hills  Housing 
Area. 

O  Bayview  Navy  Hous- 
ing. 

C  Cabrillo  Heights  Hous- 
ing Area. 

O  Catxilto  Heights  Navy 
Housing. 

C  Centerville  Beach 
Naval  Facility. 

O  Centerville  Beach 
Naval  Facility. 


TllNRl2WSec32,  Sil- 
ver Queen  Road. 
TnNRl2WSec32  


Nearest  City:  Merced 

Falls. 
Nearest  City;  Merced 

Falls. 
2461  Impala  


2461  Impala 


Environmental  Health  & 

Safety. 
Environmental  Health  & 

Safety. 
1840  Saipan  Drive  


1840  Saipan  Drive  

8471  Jordan  St 

8471  Jordan  St 

Centerville  Beach  Road 
Centerville  Beach  Road 


Fresno 

Los  Angeles 

Los  Angeles 

El  Segundo 

El  Segundo 

Stockton 


Stockton 

Adin 

Adin 

Atton  

Afton  

Big  Pine  . 


indio  .... 
Irxlk)  .... 
Ballarat . 


Inyo  County 
Mojave  


Merced  Falls 

Carlsbad  

Carlsbad  .... . 
Moffett  Field 
Moffett  Field 

San  Diego 

San  Diego 

San  Diego 

San  Diego 

Ferndale 

Femdale 


State 


CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 


Parker  

Parker  

Merced  Falls 


CA 

CA 
CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


ZIP 
code 


96001 

96001 

93721 

93721 
90009 

90009 

90245 

90245 

95203 


Agency 


Agriculture 

Agriculture 

Agriculture  . 

Agriculture  . 
Air  Force  .. 


Air  Force 


Defense  Logis- 
tics Agency. 


CA 

95203 

CA 

96006 

CA 
CA 

92365 

CA 

CA 

93513 

CA 

CA 

92201 

CA     ^ 

CA 

93562 

CA 

General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
ices Admin. 

Intenor  


93501 


92267 
92267 


Intenor  .. 
Interior .. 
Intenor .. 
Interior   . 
Intenor 
Interior  . 
Intenor  . 
Interior  .. 


92008 
92008 
94035 
94035 
92139 
92139 
92139 
92139 
95536 


Interior 

Interior 

Interior  . 
Interior  . 
Interior  . 
Intenor  . 

Interior 

Justice  . 

Justice  . 

NASA  .. 

NASA  ... 

Navy 

Navy 

Navy 

Navy  ... . 

Navy 


.ft.. 


Reporting 
mechanism 


95536    Navy  . 


103c  3016 

103c  3016 

103c  3016 

103c  3016 
3010  103c 

3016 
3010  103c 

3010 

3010 

3010 

3010 

103c  3016 

I03c30l6 

3016  103c 

3016  I03c 

I03c 

103c 

103c 

103c 

103c 

103c 

i03c 

103c 

3010  I03c 
3010 
I03c 

103c 

103a  103c 

103a 

3010  3016 

103a 
3010  3016 

3010 

3010 

3010 

3010 

103c  3010 

3016 
103c  3010 


Correction 
codes 

20A 


20A 


23 


21 


21 


20A 


20A 


20A 


20A 


20A 


20A 

23 
20A 

23 

23 

20A 
20A 
23 
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FacMy  name 


C  Chesterton  Quarters 

Housing  Area. 
O  Chesterton  Navy 

Housing. 
C  Civil  Engineering  Lab- 
oratory. 
O  Civil  Engineering  Lab- 

oratofy. 
C  Cofonado  Naval  Aro- 

phibtous  Base. 
O  Cofondado  Naval  Am- 

phibtous  Base. 
C  El  Centro  Naval  Air 

Facdity. 

O  El  Centro  Naval  Air 
Facility. 

C  Fallbrook  Naval 
Weapons  Station 
Annex. 

O  FaBbrook  Naval 
Weapons  Station 
Annex. 

C  Imperial  Beach  Naval 
Communication  Sta- 
tion 

O  Imperial  Beach  Naval 
Communications  Sta- 
tion. 

C  Naval  Faciities  Eng»- 
neenng  Service  Cerv 
ter 

O  Port  Hueneme  Civil 
Engineenng  Labora- 
tory 

C  Oakland  Naval  Supply 
Center.  Aiameda 
Annex. 

O  Alameda  Annex  Naval 
Supply  Cemer 

C  Point  Mugu  Naval  Air 
Warfare  Center 

O  Point  Mugu  Naval  Air 
Station 

C  Pomona  Naval  Indus- 
trial Reserve  Ord- 
narx^  Plant 

O  PorrxKia  Industrial  Re- 
serve Ordnarx^e  Plant. 

C  Port  Hueneme  Naval 
Construction  Battalion 
Center 

O  Port  Huer>eme  Naval 
Construction  Battalion 
Center 

C  San  Oiego  Naval  Hos- 
pital 

O  San  Oiego  Naval  Hos- 
pital. 

C  Treasure  Island  Naval 
Station. 

O  Treasure  Island  Naval 
Station. 

C  Western  Division. 
Naval  Facilities 
Engnmg  Comnand. 

O  San  Brurio  Naval  Fsk 
cilities  Engineering 
Command  WES. 


Facility  address 


7468  Wellington  St 
7468  Wellington  St 

NC8C  - 

NCBC  _ 


On  Route  75  on  tfie 

Strand. 
On  Route  75  on  Vhe 

Strand. 
Route  80 _ 


Route  80 

Seal  Beach 

Seal  Beach 


Outlying  Landing  Field 

BWg  162Rt  75& 

Palm  Ave 
Outlying  Landir^g  Field 

Bkjg  162  Rt  75  & 

Palm  Ave. 
560  Center  Drive  


Building  560 


Pacific  Coast  Highway 

Naval  Air  Weapons  Sta- 
tion 

Pomarw/Mission  Boule- 
vard 

Pomona/Mission  Boule 
vard 

Ventura  Road  and 
Channel  Islarx)  Boule- 
vard. 

Ventura  Road  and 
Channel  Island  Boule- 
vard 

Camp  PerxJleton  Naval 
Station 

Camp  Pendleton  Naval 
Station. 

Treasure  Islarxt 


Treasure  Island  

900  Commodore  Dnve 


900  Commodore  Onve 


City 


San  Diego 

San  Diego 
Port  Hueneme 
Port  Hueneme 

San  Diego 

San  Diego 
El  Centro 


El  Centro 

Fallbrook 

Faiibrook   

Imperial  Beach 

Impenal  Beach 

Port  Hueneme 

Port  Hueneme 

Alameda 


Alameda  . 
Point  Mugu 
Point  Mugu 
Pomona    ... 


Pomona  

Port  Hueneme 

Port  Huerieme 

San  Dtego 

San  Diego  ... .. 
San  FrancKCO 

San  Francisco 
San  Bruno 


San  Bruno 


State 


CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 
CA 
CA 

CA 

CA 

CA 

CA 
CA 
CA 

CA 
CA 

CA 


ZIP 
code 


92111 
92111 
93043 
93043 
91255 
91255 
92234 

92234 
92028 

92028 

92032 

92032 

93043 

93043 

94501 


94501 

Navy 

93042 

Navy 

93042 

Navy 

91766 

Navy 

91766 

Navy 

93043 

Navy 

93043 

92055 
92055 
94130 

94130 


Agency 


Navy  — 

Navy 

Navy 

Navy 


Navy 
Navy 
Navy 

Navy 
Navy 

Navy 


Navy 


Navy 


Navy 


Corps  of  En^ 

r>eers.  Civil 

Navy 


Navy 

Navy 
Navy 
Navy 

Navy 
Navy 

Navy 


Reporting 
mechanism 


3010 

3010 

3010  t03a 

t03c 
3010  103a 

3010  103c 

3016  103a 
3010  103c 

3016 
3005  3010 

103c  3016 

103a 
3005  3010 

103c  3016 
103c  3016 


103c 


3005  3010 
103c  t03a 

3005  3010 
103c  103a 

103a 


103a 

103c 

103c 

3016  103a 
3016 
103c  3010 

t03c 
103a  3010 

103a 


3010  103c 

103a 

3010  103c 

3005  3010 

3016  103c 

103a 

3005  3010 

3016  103c 

103c 

103c 


Correction 
codes 


20A 


23 


23 


23 


23 


?0A 


20A.22 


20A 


20A.  23 


23.20A 


23 


23 


23 


20A 


FEDERAL  FACILITIES  DOCKET.  DOCKET  CORRECTIONS— Continued 


Facility  name 


C  Los  Angeles  Medical 
Center. 

O  Los  Angeles  Medical 
Center. 

C  Menk)  Park  Medical 
Center. 

O  Menio  Park  Medical 
Center. 

C  Bennett  Army  National 
Guard  Facility. 

0  Bennett  Army  Na- 
tional Guard  Facility. 

C  Connecticut  Air  Na- 
tional Guard  Bradley 
Base. 

O  Connecticut  Air  Na- 
tional Guard  Bradley 
Base. 

C  East  Lyme  Naval  Un- 
derwater Systems 
Center. 

O  East  Lyme  Naval  Un- 
derwater Systems 
Center. 

C  New  London  Naval 
Undenvater  Systems 
Center. 

O  New  London  Naval 
Underwater  Systems 
Center. 

C  Long  Island  Sound 
Coast  Guard  Group. 

O  Long  island  Sound 
Coast  Guard  Group. 

C  Fort  McNair 

O  Fort  McNair 

C  Customs  Field  Office 


O  Customs  Field  Office 

C  Washington  Office  

O  Washington  Office 

C  Dover  Air  Force  Base 


0  Dover  Air  Force  Base 

C  FWS-Bomtiay  Hook 
National  Wikjiife  Ref- 
uge. 

O  FWS-Bombay  Hook 
National  Wildlife  Ref- 
uge. 

C  OrlarKJo  Army  Air 
Support  Facility  49 

O  AFA  49-A  Orlando    .. 

C  Palatka  Area  Mainte- 
nance Support  Activ- 
ity-55M. 

C  Palatka  Army  Mainte- 
narrce  Support  Activ- 
ity-55M. 

C  Cecil  FieW  Naval  Air 
Station. 


Facility  address 


11296  Wllshire& 
Sawfelle  Blvd. 

11296  Wilshire& 
Sawfelle  Blvd. 

795  Willow  Rd  .... 


795  Willow  Rd  

15  Miles  SW  of  Bennett 
1 5  Miles  SW  of  Bennett 
Bradley  ANG  Base 


Bradley  ANG  Base 

Dodge  Pond  Field  Sta- 
tion. 

Dodge  Pond  Field  Sta- 
tion. 

New  London  Laboratory 

New  London  Laboratory 

120  Woodward  Ave 

120  Woodward  Ave 

350  P  Street.  SW 


350  P  Street.  SW 

1200  Pennsylvania  A\«- 
nue. 

1200  Pennsylvania  Ave- 
nue. 

2nd  and  M  Street.  SE  ... 

2nd  and  M  Street,  SE  ... 

436  SUG/CC  


436ABG/CC  

Route  1.  Box  147 

Marshtown  Rd 


8601  Ave  B 


8601  Ave  B  McCoy  NTC 

Annex. 
Star  Route  »1.  Box  8  .... 


4300  St  Johns  Ave 


City 


Los  Angeles 
Los  Angeles 
MenIo  Park  . 
MenIo  Park  . 

Bennett  

Bennett  

East  Granby 

East  Granby 

East  Lyme  .... 

East  Lyme  ... 

New  London 

New  London 


New  Haven 

New  Haven 

Washington 

Washington 
Washington 

Washington 

Washington  . 
Washington  . 
Dover  AFB  .. 

Dover  AFB  .. 
Smyrna  


103rd  St  &  Normandy 
Blvd 


Little  Creek 

Orlando  

Orlando 

Palatka 


Palatka 

Cecil  Field 


State 


CA 
CA 
CA 
CA 
CO 
CO 
CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

DC 

DC 
DC 

DC 

DC 
DC 
DE 

DE 
DE 

DE 

FL 
FL 
FL 

FL 

FL 


ZIP 
code 


94025 
94025 
80102 
80102 
06026 

06026 

06357 

06357 

06320 

06320 

06512 

06512 

20319 

20319 
20004 

20004 

20407 
20407 
19902 

19902 
19977 

19977 

32812 
32812 
32177 

32077 

32215 


Agency 


Veterans  Affairs 

Veterans  Admin- 
istration. 
Veterans  Affairs 

Veterans  Admin- 
istration. 
Army  

Army  

Air  Force  


Air  Force 


Navy 
Navy 
Navy 
Navy  . 


Air  Force 
Interior   ... 


Intenor 

Army  .. 
Army  ... 
Army  ... 


Army 
Navy  . 


Reporting 
mechanism 


Transportation  ... 
Transportation  ... 
Army  

Army  

General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
ices Admin. 

General  Serv- 
ices Adrmn. 

Air  Force  


103c 

103c 

3010 

3010 

103c  3016 

l03c 

3010  103c 

3010 


3010  3016 
103c 

3010  3016 


3010  103c 
103a 

3010  103c 


3010  103c 

3010 

3010  103c 

103a 
3010  103c 
3010  103c 

3010  103c 

3010  103c 
3010  103c 

3005  3010 
3016  103c 
103a 

3005  3010 
3016  103c 

103c 

103c 

3005  3010 
3005  3010 
3010  3005 

3010  3005 


3005  3010 
3016  103c 
103a 


Correction 
codes 


21 


21 


23 


23 


23 


23 


23 


23 


21 


21 


23,  20A 


20A 


20A 


20A 


23 
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FaciWy  naii» 

FaciMy  address 

Qty 

State 

ZIP 
code 

Agency 

Repot  t«ig 
mechanism 

Correction 
codes 

O  Cecri  Fwkt  Naval  Air 

103rd  St.  &  Normandy 

Ceol  Field      

FL 

32215 

Navy 

3005  3010 

Sfalwn 

Blvd. 

3016  103c 

C  JacVsonvile  Navat 

P.O.  Box  20938 

FL 

32226-6938 

Navy 

103c  3005 

23 

Supply  Certer. 

103a 

0  .lacksomnle  Naval 

PC  Box  26938 

Jacksonville 

FL 

32226-6938 

Navy 

103c  3005 

Supply  Center. 

C  Naval  Technical  Train- 

Lilian Highway  .._ 

Pensacota 

FL 

Navy 

103c  103a 

20A 

ing  Center  Corry  Sta- 
tion. 
O  NTTC  Corrv  Station 

Pensacota 

FL 

Navy 

103c  103a 

C  Panama  City  Coastal 

Hwy  98  Code  6310MC 

Panama  City 

FL 

32407 

Navy 

3005  3010 

23 

Systems  Station. 

» 

3016  103a 

O  Panama  Oty  Coastal 

Hwy  98  Code  6310MC 

Panama  Ctty 

FL 

32407 

Navy 

3006  3010 

Systems  Station. 

3016 

C  Augusta  Atea  Mamie- 

331 1  Wrightsboro  Road 

Augusta 

GA 

30904 

Army  

3010  3005 

20A 

nance  Support  Activ- 

*^ 

itv-54G 

O  Augusta  Army  Mainte- 

3311  Wrightsboro  Rd 

Augusta 

GA 

30904 

Army  

3010  3005 

nance  Support  Activ- 

ity 54G 

C  Fori  Bennmg  

GA  Hv»(y  1  4  US  27 

Fort  Benr^ng 

GA 

31905 

Army  

3005  3010 
3016  103c 
103a 

23 

O  Fort  Benning   

GAHwy  1  4  US  27 

Fort  Benning       . 

GA 

31905 

Army  

3005  3010 

3016  103c 

C  Atlanta  MedK^I  Cen- 

1670 Clairmont  Road 

Decatur  

GA 

30033 

Veterans  Affairs 

3005  3010 

21 

ter 

3016 

0  Atlanta  Medical  Can- 

1670 Clairmont  Road 

Oecatur  

GA 

30033 

Veterans  Admin- 

3005 3010 

ter 

istration 

3016 

C  Guam  Fleet  and  Uv 

Manne  Dnve  

Piti 

GU 

96630 

Navy 

3010  3016 

23 

dustrial  Supply  Canter 

103a 

0  Guam  Fleet  and  In- 

Manne Drive 

Piti 

GU 

96630 

Navy 

3010  3016 

dustrial  Supply  Center. 

C  PaJehua  Solar  Ob- 

South Tip  of  Wainae  Mt 

Ewa  Beach 

HI 

96706 

Air  Force 

3016  103c 

20A.  23 

servatory 

Range 

O  Palehua  Solar  Ob- 

HI 

Air  Force  

3016 

servatory 

C  Honolulu  r4aval  Com- 

Eastern Pacifc  Area 

Honolulu 

HI 

Navy 

3016  103c 

20A 

muters  &  Tele- 

communications Area 

O  Honolulu  Naval  Cocn- 

Eastern  Pacific  Area 

Honolulu 

HI 

Navy 

3016  103c 

munication  Area  Mas- 

ter Station. 

C  Laulualei  National  Re- 

Lualualei Valley  Oaho 

Lualualei  

HI 

Navy 

103c 

20A 

sponse  Team  Facility 

Island 

O  Lauluafei  Natiomtf  Re- 

Lualuatei Valtey  Oahu 

Cualualei  

HI 

Navy 

103c 

sponse  Team  Facility 

Island 

C  Pacjic  Mbtile  Rvige 

Pacific  Missrte  Range 

Kekaha  

HI 

96752 

Navy 

3005  3010 

23 

FaciWy 

Facility 

3016  103c 

O  Pacitic  Missile  Range 

Pacifc  Missile  Range 

Kekaha  ._ 

HI 

96752 

Navy 

3006  3010 

Facility. 

Facility 

3016 

C  Wahiawa  Nctams 

Oft  Center  St  Oahu  Is- 

Wahiawa 

HI 

96786 

ftovy 

I03C3010 

20 A.  23 

Eastpac 

lana 

O  Wahiawa  Navcams 

Off  Center  St  Oahu  Is 

land 
Sand  Island  ....„ 

Wahiawa 

HI 

v 

Navy 

103c 

C  CG-HonolLJu  Coast 

Honolulu 

H4 

96819 

Transportatwn 

3010  103c 

20A.  23 

Guard  Base 

O  Honolulu  Coast  Guard 

Sand  Island  

Honolulu 

HI 

96819 

Transportation 

3010 

Base 

C  Fort  Des  Moines  (In- 

225 E  Army  Post  Rd 

Des  Moines 

lA 

50315 

Army  

103c  103a 

23 

active) 

3016 

0  Fort  Oes  Moines  (In- 

225 E  Army  Post  Rd 

Des  Momes    

lA 

50315 

Arnrty  

103c  103a 

active). 

C  Clearwater  NF  Clay- 

TSeN.R llE,Sec2i 

Headquarters    .. 

O 

83534 

Agriculture 

103c  3016 

20A.  23 

ton  Creek  Dump 

O  Ciearwiater  National 

T38N.  R  11E.  Sec2t 

Headquarters 

o 

83534 

AgncuWure 

103c 

Forest. 

C  Payette  NF  Cmnobar 

Kraesel  Distnct  _.. 

VeOowpirw     

o 

Agrcutture 

3016  103c 

20  A.  23 

Mine 

O  Payette  NF  Canabar 

Kraesel  Oistnct 

K) 

Agncutture 

3016 

Mine 

H 
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Fasifety  name 

Facility  address 

City 
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ZIP 
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Agency 

Reporting 
mechanism 

Correction 
codes 

C  Salmon  NF:  Blackbird 

PO  Box  729  

Salrrmn  ..    

ID 

83467 

AgneuMure 

103c  3016 

23- 

Mine 

3010 

0  Salmon  NF  Blackbird 
Mine 

•P.O  Box  729 

Salmon     : 

ID 

83467 

Agricukure 

103c  3016 

C  Boise  Air  National 

43  33  N.  116.13  W 

Boise 

ID 

83705 

Aif  Force 

3005  3010 

22 

Guard-Gowen  Field. 

103c 

0  BLM-ldaho  Air  Na- 

43 33  N.  116  13  W 

Boise 

ID 

83705 

Interie* 

3005  3010 

tional  Guard-Gowen 

103c 

Field. 

C  Mountain  Home  Air 

366  CSG  DE 

Mountain  Home 

ID 

83648 

All  Force 

3005  3010 

23 

Force  Base 

AFB 

30r6  103G 
103a 

0  Mountain  Home  Air 

3a6CSG/DE 

Mountain  Home 

ID 

83648 

Air  Force 

3005  3010 

Force  Ease. 

AFB. 

3016  1C3c 

C  BLM-B'jfc  DonDe  Un- 

TlONR30ESec30 

Blue  Dome 

ID 

83464 

Interior 

I03c3016 

'23 

authorized  Dump. 

O  BLM-Bkie  Dome  Un- 

T10NR30ESee30 

Blue  Dome     .  . 

ID 

83«S64 

Interior  

I03e 

authonzed  Dump. 

C  BLM-Hulet  Dump  

T.35.R.1W  Sec.  15  

Murphy    

10 

83650 

Interior 

103c  3016 

23 

0  BLM-Hulet  Dump 

T.35.R.IW.  Sec.  15 

Murphy 

ID 

83650 

Interior  

103c 

C  BLM-Liberty  

T3S.  R33E.  Sec  19e. 

Liberty  

ID 

83221 

Interior 

103c 

20A 

20N, 
2TSWNW;NWNW 

30N. 

O  BLM-Liberty    

T3S,  R33E.  See  19E. 
20N, 
21SWNW;NWNW 

Litierty  

ID 

1030 

. 

30N. 

C  BLM-National  Guard 

Sec  (ALL)  T2&3S. 

Unincorporated 

ID 

83709 

Intenor    

103c 

22 

Impact  Area. 

R243E 

O  National  Guard  Inv 

Sec  (ALL)  T2&3S. 

Unincorporated 

ID 

83709 

Aif  Force     

103c 

pact  Area 

R2&3E 

C  BLM-Pine  Creek 

T47  48  49  N  R2E  Near 
Pmehurst. 

Pinhurst   

|io 

83850 

Interior 

I03c 

20A 

0  BLM  Pine  Creek  

T47,46,49N  R2E  

Near  Pmhurst 
Glenns  Ferry 

:iD 

ID 

Interior 

Interior 

103e 

I03c30l0 

C  BLM-Reeder  Flying 

TBS.  R13E.  Sec  6 

83623 

23 

Sen/ice  Airstrip  «3. 

3005 

0  BLM-Reeder  Flying 

T8S.  R13E.  Sec  6 

Glenns  Ferry 

ID 

83623 

Interior     

103c  3010 

Service  Airstrip  «3. 

C  BR-Min»doka  Landfill  . 

Rupert  

ID 

83350 

Interior 

103c 

20A 

O  BLM-f^^inidoka  LandfiH 

Rupert  

ID 

83350 

Interior 

103c 

C  Argonne  National  Lati- 

9700  S.  Cass  Ave 

Argonne  

60439 

Energy  

3005  3010 

23'  • 

oratcry 

Dupage  Countf 

3016  103c 
103a 

O  Argonne  National 

9700  S.  Cass  Ave 

Argonne 

60439 

Energy  

3005  30,0 

Laboratory. 

Dupage  County. 

3016  103c 

C  FWS-Sangamo  Elec- 

P  O  Box  J 

Carterville 

62518 

Interior 

"ioos  "^pin 

PfiA 

tnc  Dump/Crab  Or- 

3015 103c 

chard  NWF 

O  FWS-Crab  Orchard 

Ordiil  Ind.  Area 

Carterville 

IL 

62518 

Interior 

3005  3010 

NWR  Sanganxj  Dump. 

Williamson  County 

3016  103c 

C  Danvi'ie  Medical  Cen- 

1900 E  Main  St  

Danville 

IL 

61832 

Veterans  Attars 

103c 

21 . 20A 

ter  Hospital. 

O  Danville  Medical  Cer>- 

1900  E  Mam  St    

Danville  

IL 

Veterans  Admin- 

103c 

ter  Hospital. 

lSt^a^on 

C  Edward  Hines  Medical 

5th  &  RooESveJt  Rd 

Hir>es 

IL 

60141 

Veterans  AMai.'S 

3010 

21 

Center  Hospital. 

O  Edv^ard  Hiees  Medical 

5th  &  Roosevelt  Rd 

Hmes  .......; 

IL 

601:41 

Veta/aos  Adrrwv 
istration. 

3010 

Center  Hospital. 

C  Hines  Supply  Depot    . 

1st  Ave  and  21st  St 

Hines 

IL 

S0141 

Veterans  Attars 

3010 

21 

0  Hines  Supply  Depot  . 

1st  Ave  and  2  Isl  St 

Hines 

IL 

601.41 

Veterans  Adrmn- 
islratien. 

3010 

C  Marion  Mietficat  Cen- 

2401 W  Mam  St 

Marion 

IL 

62^9 

Veterans  Affairs 

3010 

21 

ter 

O  Manon  Medical  Cen- 

2401 W  Mam  St 

Manon  

IL 

62969 

Veterans  Admin- 

3010 

ter 

otcatMn. 

C  Wayne-Hoosier  NF 

81 1  ConstitutiOR  Avenue 

Bedford  

IN 

47421 

Agriculture 

103c  3016 

2CA 

Branchville  Site. 

0  Wayne-Hoesier  NF 

„.„ 

Bedford 

IN 

47<421 

Agncutture 

1fi3c30J6 

Branchville  Site. 
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Federal  FAaLiTiES  Docket.  Docket  Correctons— Continued 

FaoWy  name 

Facility  address 

C«y 

State 

ZIP 

code 

Agency 

Reportng 
mechanism 

Correction 
codes 

C  Gra«nup  Lock  and 

5121  New  Dam  Road  .. 

Greenup 

KY 

41144 

Corps  of  Engi- 

3010 

20A 

Dam 

neers.  Civil 

O  Greenuo         

5121  New  Dam  Road  ... 

Greenup 

KY 

41144 

Corps  of  Engi- 

3010 

neers.  CivH 

C  Lexvigton  Federal 

3301  LeestownRd 

Lexington  

KY 

40511 

Justice 

3005  3010 

23 

Correcbooal  Institution 

103c 

0  Lexington  Federal 

3301  Leestown  Rd 

Lexington  

KY 

40611 

Justice 

3005  3010 

Correctional  institution. 

C  FWS-LacaMin*  Na- 

HCR63,  Box  186 

Lake  AfttHjr 

LA 

70549 

Intenof 

103c 

20A 

bonai  wmflto  Refuge 

O  FW^  aratiine  Na- 

Route  1 

Lake  Arthur  _^ 

LA 

70549 

Interior 

103c 

tional  WitdMe  Refuge 

C  Alexandna  Medical 

Shreveport  Hwy  2  5M  N 

Alexandria 

LA 

71301 

Veterans  Affairs 

3010 

21.20A 

Center 

0  Pineville  Medical  Cen- 

Shreveport  Hwy  2  5M  N 

Pineville  

LA 

71301 

Veterans  Admirv 

3010 

ter 

tstration 

C  New  Orleans  Medical 

1601  PerdKto  Street 

New  Orleans 

LA 

70112 

Veterans  Affairs 

3010 

21 

Center 

0  New  Orleans  Medical 

1601  Perdido  Street 

New  Orleans 

LA 

70112 

Veterans  Admin- 

3010 

Center. 

istration 

C  Shreveport  Medcal 

510  East  Stoner  Ave 

Shreveport  

LA 

71130 

Veterans  Affairs 

103a 

21 

Center. 

0  Shreveport  Medcai 

510  East  Stoner  Ave 

Shreveport 

LA 

71130 

Veterans  Admin- 

103a 

Center. 

istration 

C  Natick  Research  De- 

Kansas St  

Natk* 

MA 

01760 

Army  

3010  3016 

23 

velopment  and  Engi- 

103c 

neenng  Center 

O  NaticK  Research  De- 

Kansas St 

Natick 

MA 

01760 

Army  

3010  3016 

velopment  arxl  Engt- 

neenng  Center. 

C  FWS-Parker  River  Na- 

Northern Boulevard 

Newburyport  

MA 

01950 

Interior 

103c  3016 

20A 

tional  Wiidlrfe  Refuge 

Plum  Island. 

O  FWS-ParVer  River 

Plum  Island  Turnpike 

Newburyport 

MA 

01950 

Interior 

103c  3016 

Refuge 

and  Ocean  Ave. 

C  Bedford  Naval  Weap- 
ons Industnal  Reserve 

Hartwell  Road     

Bedford     

MA 

01730 

Navy 

3016  I03c 

23 

103a 

Plant 

O  Bedford  Naval  Weap- 

Hartwell Road 

Bedford  

MA 

01730 

Navy 

3016  103c 

ons  Industnal  Reserve 

Plant. 

C  South  Weynxxjth 
Coast  Guard  Bouy 

Trotter  Road 

South  Wey- 

MA 

02190 

Transportation 

3005  3010 

23 

rrwuth 

103c 

-Vf.-. 

Depot. 

♦!«- 

O  South  Weymoutfi 

Trotter  Road 

South  Wey- 

MA 

02190 

Transportation 

3005  3010 

* 

Coast  Guard  Bouy 

mouth. 

Depot. 

] 

C  Woods  Hole  Coast 

Little  Hartwr  Road 

Falmouth 

MA 

02543 

Transportation  ... 

3010  103c 

23 

Guard  Base 

O  Woods  Hole  Coast 

Little  Hartxjr  Road 

Falmouth  

MA 

02543 

Transportation  .. 

3010 

Guard  Base 

C  Bourne  National  Cem- 

MA National  Cemetary  . 

Bourne  

MA 

02532 

Veterans  Affairs 

3016 

21 

etery 

0  Bourne  National  Cem- 

MA National  Cemetary   . 

Bourne  

MA 

02532 

Veterans  Admin- 

3016 

etery, 

istration. 

C  Brockton  Medical 

940  Belmont  Street 

Brockton 

MA 

02401 

Veterans  Affairs 

3016 

21 

Center 

0  Brockton  Medical 

940  Belmont  Street  

Brockton 

MA 

02401 

Veterans  Admin- 

3016 

Center. 

istration 

C  West  Roxtxjry  Medical 

1400  VFW  Parkway    

West  Roxbury    . 

MA 

02132 

Veterans  Affairs 

3016 

21 

Center 

0  West  Roxbury  Medi- 

1400 VFW  Parkway  

W  Roxbury 

MA 

02132 

Veterans  Admin- 

3016 

cal  Center. 

istration. 

C  Phoenix  Control 

Sunnybrook  Road  

Jacksonville  

MD 

21131 

Army  

3016  103c 

23 

(Nike). 

3010 

0  Phoenix  Control 

Sunnybrook  Road  

Jacksonville  

MD 

21131 

Army  

3016  103c 

(Nike). 

C  Social  Secunty  Com- 

6401 Security  Blvd 

Baltimore 

MD 

21235 

General  Serv- 

3010 

21 

plex. 

ices  Adminis- 
tration. 

0  Social  Security  Com- 

6401 Security  Blvd 

BattifTx>re 

MD 

21235 

General  Serv- 

3010 

plex. 

ices  Admin. 

FEDERAL  Facilities  Docket,  Docket  Corrections— Continued 

Facility  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mechanism 

Correction 
codes 

C  FWS-Patuxent  Wildlife 

Rt  197  at  Powdermill 

Laurel 

MD 

20708 

Interior 

3016  103c 

23 

Research  Center 

Road. 

3010 

0  FWS-Patuxent  Wildlife 

Rt  197  at  Powdermill 

Laurel 

MD 

20708 

Interior 

3016  103c 

Research  Center 

Road. 

C  Annapolis  Naval  Sta- 

Naval Station  Complex 

Annapolis  

MD 

21402 

Navy 

3010  103c 

23 

tion. 

Annapolis. 

103a 

0  Annapolis  Naval  Sta- 

Naval Station  Complex 

Annapolis  

MD 

21402 

Navy 

3010  103c 

tion. 

Annapolis. 

C  David  Taytor  Re- 

Carderock Laboratory  ... 

Bethesda 

MD 

20084 

Navy 

3010  103c 
103a 

23 

search  Center. 

0  David  Taytor  Re- 

Carderock Laboratory  .  . 

Bethesda 

MD 

20084 

Navy 

3010  103c 

search  Center. 

C  National  Naval  Medi- 

8901 Wisconsin  Ave  

Bethesda 

MD 

20814 

Navy 

3005  3010 

23 

cal  Center. 

3016  103c 
103a 

0  National  Naval  Medi- 

8901 Wisconsin  Ave  

Bethesda 

MD 

20814 

Navy 

3005  3010 

cal  Center. 

3016  103c 

C  Patuxem  River  Naval 

NE  of  Route  235     

Patuxent  River   . 

MD 

20670 

Navy 

3005  3010 

23 

Air  Station. 

3016  103c 
103a 

O  Patuxent  River  Naval 

NE  of  Route  235  

Patuxent  River 

MD 

20670 

Navy 

3005  3010 

Air  Station. 

3016  103c 

C  Perry  Point  Medical 

Bldg23H  

Perry  Point 

MD 

21902 

Veterans  Affairs 

3010 

21 

Center. 

0  Perry  Point  Medical 

BIdg  23H  

Perry  Point 

MD 

21902 

Veterans  Admin- 

3010 

Center. 

istration. 

C  FWS-Seal  Island  Na- 

PC. Box  1077 

Calais 

ME 

04619 

Interior 

103c 

20A  22 

tional  Wildlife  Refuge. 

0  Seal  Island 

C/0  Seal  Island  National 

Milbridae 

ME 

04658 

I03c 

Wildlife  Refuge. 

C  South  Portland  Coast 

High  Street 

South  Portland 

ME 

04106 

Transportation  ... 

3010  I03c 

23 

Guard  Base. 

0  South  Portland  Coast 

High  Street  

South  Portland 

ME 

04106 

Transportation  ... 

3010 

Guard  Base. 

C  Togus  Medical  Center 

Route  17  

Togus .'. 

ME 

04330 

Veterans  Affairs 

3016  3010 

23.21 

0  Togus  Medical  Center 

Route  17 

Togus  

ME 

04330 

Veterans  Admin- 
istration. 

3016 

C  Hiawatha  NF: 

SW  'A  of  Sec  19  r46N 

Escanaba 

Ml 

49829 

Agriculture 

103c  3016 

20A 

Munising  Landfill. 

R18W. 

0  Hiawatha  National 

2727  N  Lincoln  Road    ... 

Escanaba   

Ml 

49829 

Agriculture 

103c  3016 

Forest. 

C  Huron-Manistee  NF: 

12  N  Charles  

White  Cloud  

Ml 

49348 

Agriculture 

103c  3010 

20A 

Ranger  Station. 

3016 

0  Huron-Manistee  Na- 

12 N  Charles  

White  Cloud 

Ml 

49348 

Agncutlure 

I03c  3010 

tional  Forest  Chemical 

3016 

Waste. 

- 

C  Phelps/Collins  Airport 

Airport  Road 

Alpena 

Ml 

49707 

Air  Force  

3010  3016 

103a 
3010  3016 

23 

0  Phelps/Collins  Airport 

Airport  Road 

Alpena 

Ml 

49707 

Air  Force  

C  Tank  Automotive 

6501  E  1 1  Mile  Rd 

Warren  

Ml 

48090 

Army  

3005  3010 

23 

Commarxj. 

Macomb  County. 

3016  103c 
I03a 

0  Tank  Automotive 

6501  E  1 1  Mile  Rd 

Warren  

Ml 

48090 

Army  ...., 

3005  3010 

Command. 

Macomb  County. 

3016  103c 

C  Ann  Artxjr  Medical 

2215  Fuller  Rd 

Ann  Artwi 

Ml 

48105 

Veterans  Affairs 

3010 

21 

Center 

O  Ann  Artx)r  Medical 

2215  Fuller  Rd  

Ann  Artxjr 

Ml 

48105 

Veterans  Admin- 

3010 

Center 

istration. 

C  Battle  Creek  Medical 

5600  Armstrong  Rd 

Battle  Creek 

Ml 

49016 

Veterans  Affairs 

3010 

21 

Center 

0  Battle  Creek  Medical 

5600  Armstrong  Rd 

Battle  Creek   

Ml 

49016 

Veterans  Admin- 

3010 

Center 

istration. 

C  Fort  Snelling  National 

7601  34th  Avenue 

Minneapolis    

MN 

55450 

Veterans  Affairs 

3016  103c 

21 

Cemetery,  Minneapo- 
lis. 
O  Fort  Snelling  National 

South. 

7601  34th  Avenue 

Minneapolis 

MN 

55450 

Veterans  Admin- 

3016 103c 

Cennefery,  Minneapo- 
lis. 
C  Minneapolis  Medk^al 

South. 

istration. 

One  Veterans  Dr 

Minneapolis 

MN 

55417 

Veterans  Affairs 

3010  3016 

21 

Center. 

18496 
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Faoiuy  name 

FaciMy  address 

City 

SUte 

ZIP 
code 

Agency 

Report  ng 
ntechamsm 

Correction 
codes 

O  Minneapaks  M«dica» 

One  Veterans  Or 

Mnneapoiis 

MN 

55417 

VatwanaAdmirv 

3010  3016 

C«ntef. 

istration. 

C  M<nne««)oiis  Medcat 

S4t)  St  &  48th  A«e  3  ... 

MN 

55417 

Veterans  ASairs 

3010 

21 

Centef 

O  Mtnneapoiis  Me<teai 

54ti  St  &  48th  Ava  3    .. 

Minneapolis 

MN 

55417 

Veterans  Adrwn- 

»10 

Center 

istration. 

C  Federal  Center 

2306  East  Banmsler 

Kansas  Dty  

MO 

64131-3068 

General  Serv- 

X10 3016 

21 

Road 

ices  Admras- 

103c 

O  Federal  Center  

2306  East  Bannister 
Road. 

Kansas  City  

MO 

64131-3068 

General  Send- 
ees Mmn 

3010  3016 
103c 

C  Kansas  C)(v  

1500  Banntstar  Road   . . 

KansasCity  

MO 

64131 

General  Serv 

3010  3016 

21.23 

ces  Admm. 

103c103a 

0  Kansas  City 

1500  Bannister  Road 

Kansas  Dty 

MO 

64131 

General  Serv 
ices  Admin 

3010  2016 
103c 

C  St  Lows  ..._ 

1222  Spruce „ 

St  Lous 

MO 

63103 

General  Serv- 

3005 3010 

21.23 

ices  Adrmnis- 

103a 

tralion 

* 

0  St  Loms  

1222  Spruce 

St  Loms 

MO 

63103 

General  Serv- 

3005 3010 

ices  Admin 

C  BATFA-Kansas  Crty 

811  Grand  Ave  Rm  106 

Kansas  City   

MO 

64106 

Treasury 

3010 

21 

0  BATFA-Kansas  C«Y 

81 1  Grand  Ave  Rm  106 

Kansas  City  

MO 

64106 

General  Serv- 
ices Admws- 
tration 

3010 

C  John  J  Pefshing 

1500  N  Westwood  Blvd 

Poptar  Bluff  

MO 

63901 

Veterans  Affaw 

3010 

21 

MedK^al  Center 

O  Jotxi  J.  Pe»sNng 

1500  N  Westwood  BIwd 

Poplar  Bluff 

MO 

63901 

Veterar»s  Admir>- 

3010 

Medical  Center 

istration 

C  Midway  Island  Naval 

FPO  

San  Francisco  .. 

MQ 

96614-1200 

ftovy 

3016  103a 

23 

Air  Facility 

, 

O  Midway  island  Naval 

FPO - 

San  Francisco  ... 

MQ 

96614-1200 

Navy 

3016 

Air  FactMy 

C  Camp  McCain  Na- 

PC Box  686 

E«k>«  

MS 

38926 

Army  _ 

3010  3016 

23 

tional  Guard 

0  Camp  McCain  Na- 

PC Box  686 

Eton 

MS 

38926 

Army  „. 

3010 

tional  Guard 

C  Gulfport  Naval  Con- 

33rd Ave    

Gulfport  

MS 

39501 

Navy 

3010  103c 

23 

struction  Battalion 

103a 

Center 

O  Gultport  Naval  Con- 

33»d Ave  

Gulfport  

MS 

39501 

Navy _.. 

3010  103c 

struction  Battalion 

Center 

C  FS  Regional  FieW 

l4ihandCaf1in 

Missoula 

Ml 

59807 

Agriculture 

103a  103c 

23 

Sen/ice  Faality 

3010 

O  FS-Regaonal  Field 

l4tf>arK>Cal1)n 

Missoula       . .  . 

MT 

59807 

Agriculture 

103a 

Senrice  Faolity. 

C  Kootenai  NF:  Ubby 

Libby  Airport  

Libby  

MT 

59923 

Agriculture 

3016  103c 

23 

Airport  Wood  Trea. 

O  Kootenai  NF:  Libby 

Lit)by  Airport 

Libbv  

MT 

59923 

Agriculture 

3016 

Airport  Wood  Trea 

C  Fort  Peck  Protect 

YelO¥vstone  Rd 

Fort  Peck 

MT 

59223 

Corps  of  Engi- 
neers. Civil 

3010  103a 

23 

O  Fort  Peck  Protect 

Yelowstone  Rd  

Fort  Peck 

MT 

59223 

Corps  of  Engi- 
neers. Dvil. 

3010 

C  FWS-Charles  M.  Rus- 

PO Box  110 

Lewistown 

MT 

59457 

Interior 

3010  103c 

20A 

sell  National  Wikjiife 

Refuge 

O  FWS-Charles  M  Rus- 

T21N. R2E.  Sec  15 

Turkey  Joe 

MT 

59457 

Interior  

3010  103c 

sell  Refuge. 

Landing. 

C  NPS-Cape  Hatteras 

Dare  County  

Rodanttie  

NC 

27968 

Inlenor 

103c 

22 

National  Seashore 

- 

0  Cape  Hatteras  Na- 

Dare County  

Rodanthe 

NC 

27968 

Transportation  .. 

103c 

tional  Seashore 

C  Camp  Le|eur>e  Mihtary 

NC  Hwy  24  A  US  Hwy 

Camp  Leieune    . 

NC 

28542 

Navy 

3005  3010 

23 

Reservation. 

16 

3016  103c 
103a 

O  Camp  Leieune  MMjry 

NC  Hwy  24  &  US  Hwy 

Camp  Leieune 

NC 

28542 

Navy 

3005  3010 

Reservatioa 

16. 

3016  103c 

C  FWS-Rainwater  Basm 

P.O.Box  1686 

Kearney 

NE 

68933 

Interior  

103c 

20A 

Wetlands  Manage- 

ment Oisthct. 

FEDERAL  FACILITIES  DOCKET,  DOCKET  CORRECT IONS--Continued 


Facility  name 

O  FWS-McMurtry  Marsh 

C  Cold  Regions  Re- 
search and  Engineer- 
ing Laboratory. 

O  CoW  Regions  Re- 
search arxJ  Engineer- 
ing Latxjratory 

C  Manchester  Medical 
Center  Ash  Dump. 

O  Manchester  Medical 
Center  Ash  Dump. 

C  Belle  Mead  Supply 
Depot. 

O  Belle  Mead  Supply 

Depot. 
C  Rarrtan  Depot     

O  Raritan  Depot 
C  Somerville  Depot 

O  Somerville  Depot  

C  FWS-Barnegat  Divi- 
sion, Edwin  B.  For- 
sythe  NWR. 

O  FWS-Edwin  B.  For- 
sythe  National  Wildlife 
Refuge 

C  East  Orange  Medical 
Center. 

O  East  Orange  Medical 
Center. 

C  Hillsborough  Supply 
Depot. 

O  Hillsborough  Supply 
Depot. 

C  Lyons  Medical  Center 

O  Lyons  Medical  Center 

C  BLM-Standard 

Transpipe  Corp. 
O  BLM-Standard 

Transpipe  Corp. 
C  AltHjquerque  Hospital 

O  AltMjquerque  Hospital 

C  Utah  Test  &  Training 

Range. 
O  Utah  Test  &  Training 

Range. 
C  BLM-Argentum  Mill   .  . 

O  BLM-Argentum  Mill   . . 

C  Indian  Springs  Landfill 
O  BLM-lndian  Springs 

Landfill. 
C  Stewart  Air  National 

Guard  Base. 
O  Stewart  Air  National 

Guard  Base. 
C  Youngstown  Test 

Annex. 
O  Youngstown  Test 

Annex. 


Facility  address 


South  Highway  6,  10 

Miles  East  of  Hastings. 
Route  10 


Route  10 


718  Smyth  Road  .. 
718  Smyth  Road  . 


Belle  Mead  « 1  Route 
206. 

Belle  Mead  m  Route 
206. 

4700  Woodbridge  Ave- 
nue. 

4700  Woodbridge  Ave- 
nue. 
Route  206 


Route  206  ... 
PO  Box  544 


700  West  Bay  Avenue 

Tremont  Ave 

Tremont  Ave 

Route  206 

Route  206 


Knollcraft  Road  , 
Knollcraft  Road . 


S.  of  Alamogordo.  NM 

on  Hwy  54. 
T17S,  R9E,  Sees  18 

and  19. 
2100  Ridgecrest 


2100  Ridgecrest 


Immediately  SW  of 

Wendover. 
NE'ASec  17T3N  R36E 

T3NR36ESec17  


Stewart  International  Air- 
port. 

Stewart  International  Air- 
port. 

BaliDer  Rd 


City 


Hastings 
Hanover  . 

Hanover  . 


Manchester 
Manchester 
Belle  Mead 

Belle  Mead 
Edison 


Edison 

Somerville 

Somerville 
Barnegat  .. 

Barnegat  .. 


Balmer  Rd 


East  Orange 
East  Orange 

Hillsborough 

Twp. 
Hillsborough 

Twp. 

Lyons  

Lyons  


Alamogordo 
Alamogordo 
Altxjquerque 
Albuquerque 
Wendover  . 
Wells  


Esmerelda 

County. 
EsmereWa 

County. 
Clark  County  . 
Clark  County 

Newburgh  

Newburgh  

Porter  Center 

Porter  Center 


State 


NE 
NH 

NH 

NH 
NH 
NJ 

NJ 
NJ 

NJ 
NJ 

NJ 
NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 
t^ 

NM 

NM 

NM 

NM 

NV 

NV 

NV 

NV 

NV 
NV 

NY 

NY 

NY 

NY 


ZIP 
code 


68933 
03755 

03755 

03104 
03104 
08502 

08502 
08817 

08817 

08876 

08876 
08005 

08005 

07019 

07019 

08853 

08853 

07939 
07939 

88310 

88310 

87106 

87106 

89835 

89835 

89010 

89010 


Agency 


Interior 
Army  .. 


Army  

Veterans  Affairs 

Veterans  Admin- 
istration. 

General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
ices Admin. 

General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
ices Admin. 

General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
ices Admin. 

Interior 


Intenor 


12550 
12550 

14131 


Veterans  Affairs 

Veterans  Admin- 
istration. 
Veterans  Affairs 

Veterans  Admirv 
istration. 

Veterans  Affairs 

Veterans  Admin- 
istration. 

Interior 


Interior 

Veterans  Affairs 

Veterans  Admin- 
istration. 
Air  Force  

Air  Force  

Interior 

Interior 


Interior 
Intenor 


Air  Force 
Air  Force 
Air  Force 


14131     Air  Force 


Reporting 
mechanism 


103c 
103c  3015 

103c 

103c 

103c 

3010  103c 
103a 

3010  103c 

103a 
3005  3010 

3016  I03c 

3005  3010 

3016  I03c 
I03c 

103c 
3016  i03c 

3016  103c 

3010 

3010 

1 03c  3010 

1 03c  3010 

3010  I03c 
3010  103c 

103c  3016 

103c  3016 

3005  3010 
3016  103c 

3005  3010 
3016  I03c 

I03c 

103c 
103c 
103c 

103c 

I03c 

103c  3010 

3016 
l03c 

103c  ^16 

103c 


Correction 
codes 


23 


21 


21 


21 


21 


20A 


21 

21 

20A 

21 

20A 

20A 

20A 
23 

23 
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UMI 


Federal  Facilities  Docket.  Docket  Cowrect  ions— Continued 


FaeMy  name 

Facility  address 

Oty 

State 

ZIP 
code 

Agency 

Reporting 

mectianism 

Correction 
codes 

C  Eletmofe  Mamtenanca 

2755  Maple  Ave  

Belmore 

NY 

11710 

Army  

3010  3016 

23 

Faculty 

O  Bellmore  Maintenance 

2755  Maple  Ave    

BeNmore 

NY 

11710 

Army  

3010 

Facility 

C  Fanningdato  OrgaoH 

25  Baiting  Place  Road 

Farmingdaie 

NY 

11735 

Army  

3010 

21 

zational  Mwnlenance 

Shop  143. 

0  Farmngdale  Organi- 

25 Baiting  Place  Road 

Farmingdale 

NY 

11735 

Air  Force 

3010 

zational  Maintenance 

Stwp  »43 

C  Sage  Complex  

510  Stewart  DrW  

North  Syracuse  . 

NY 

13212 

Army  

3010 

21 

0  Sage  Complex 

510  Stewart  DrW  

North  Syracuse 

NY 

13212 

3010 

C  Webster  Army  Mamie- 

51 7  Old  Ridge  Road 

Webster 

NY 

14580 

Army 

3010  103c 

23 

nance  Support  Activ- 

f 

ity-/ 

0  WetKter  Army  Mainte- 

517 Old  Ridge  Road  

Webster 

NY 

14580 

Army  

3010 

nance  Support  Actiw- 

rty-7 

C  West  Point  MMary 

Rt9W— Bld9  733  

West  Point 

NY 

10996 

Army          

3005  3010 

23 

Academy 

3016  103c 
103a 

O  West  Point  MiMary 

Rt9W— «dg733  

West  Point  

NY 

10996 

Army  „ 

3005  3010 

Academy. 

3016  103c 

C  Knolls  Atomic  Power 

Atomic  Protect  Road 

WeslMHton  

NY 

12020 

Energy  

3005  3010 

23 

Laboratory -Kesselring 

3016  103c 

Site 

103a 

0  Knolls  Atomic  Power 

Atomic  Project  Road  

West  Milton   

NY 

12020 

Energy  

3005  3010 

Latxxalory  Kessekir^ 

3016  103c 

C  Brootdyn  InJormation 

29th  &  3rd  Ave.  Door  1 5 

Brooklyn 

NY 

11232 

General  Serv- 

3010 

21 

Agency 

ices  AdrTunis- 
tration 

0  Brootdyn  Information 

29th  &  3rd  Ave.  Door  15 

Brooklyn 

NY 

11232 

General  Serv- 

3010 

Agency 

ices  Admin 

C  Emmanuel  Cellard 

225  Cadnrian  Plaza  

Brooklyn  

NY 

11201 

General  Serv- 

3010 

21 

Federal  BuMing 

ices  Adminis- 
tration 

0  Emmanuel  Cellard 

225  Cadman  Plaza  

Brooklyn 

NY 

11201 

General  Sen/ 

3010 

Federal  Buiding. 

ices  Admm 

CFederal  Bulling 

252  7th  Ave 

New  York 

NY 

10001 

General  S(>rv- 

3010 

?l 

ices  A<lmints- 

tratton 

O  Federal  Building  

252  7th  Ave 

New  York 

NY      ■ 

10001 

General  ^(^ru- 

3010 

ices  Admm. 

C  IRS  Brooktiaven  Serv- 

1040 Waverly  Ave 

Holtsville  

NY 

11742 

General  Serv- 

3010 

20A 

ice  Center. 

r.«s  Admms- 
tration 

0  IRS  Center 

1040  Waverly  Ave  

Hdtsville  

NY 

11742 

General  Serv- 
ices Admm 

3010 

C  Merctiandise  Control 

eWorld  Trade  Center  ... 

New  York 

NY 

10048 

General  Serv- 

3010 

21 

Sales  Section. 

ices  Adminis- 

tration 

O  Merchandise  Control 

6  World  Trade  Center  ... 

New  York   

NY 

10048 

General  Serv- 

3010 

Sales  Section. 

ices  Admm 

C  New  York  

201  Vanck  St 

New  York 

NY 

10014 

General  Serv- 
ices Admmis 

3010 

21 

tration 

O  New  York 

201  Vanck  St 

New  York 

NY 

10014 

General  Serv 
ices  Admm 

30  to 

C  FWS-lroquois  National 

PO  Box  517 

Alabama 

NY 

14003 

tntpfW 

30*6  103c 

20A 

Wildlife  Refuge. 

O  FWS-lroquoe  Na- 

Casey Rd  

Alabama 

NY 

14003 

Interior 

3016  103c 

tional  Widbte  Refuge 

C  NPS-Federal  Hall  Na- 

26  Wall  Street  

New  York 

NY 

10005 

3010 

20A 

(loruil  Memonal. 

0  NPS-Federat  Han  NM 

26  Wall  Street  „.. 

tMew  York    

NY 

10005 

Interior _ 

3010 

CNPS-Staau»o«L*w«y 

MBtonal  Monument  Litv 

Liberty  Island     . 

NY 

10004 

Intenor 

30t0 

20A 

Natl  Monument:  ENs 

erty  Island. 

1 

island 

I 

FEDERAL  FACILITIES  DOCKET.  DOCKET  CORRECTIONS— Continued 

FaaMy  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mectianism 

CorrectkMi 
codes 

0  NPS-Statue  of  Liberty 
Natl  Monument:  Ellis 
Island. 

C  NPS-Theodore  Roo- 

Lit)erty Island  .... 

New  York  

New  York 

NY 

NY 

NY 
NY 

NY 
NY 
NY 
NY 

10004 

10003 

10003 
11207 

11207 
11933 
11933 
13902 

Intenor 

Interior 

3010 

3010 

3010 
3010 

3010 

103c  3016 
103c 
3010  103r 

20A 
20A 

23 
20A.23 

28  E  20th  Street 

sevelt  Birthplace. 
O  NPS-Theodore 

28  E  20th  Street 

Interior 

Intenor 

Interior 

Navy 

C  Pennsylvania  Ave/ 

Fountain  Ave  Landfills. 
0  BLM-Pennsytvania 

Pennsylvania  Ave, 

Shore  Pkwy. 
Pennsylvania  Ave. 

Shore  Pkwy. 

Wading  River — Manor 
Rd. 

Wading  River— Manor 
Rd. 

1 1 1  Henry  Street  . . 

Brooklyn  

Brooklyn  

Ave/Fountain  Ave 
Landfills 
C  Calverton  Naval 

Calverton  

Calverton  

Binghamton 

Binghamton 

Far  Rockaway    . 
Far  Rockaway 
Castle  Pt 

Weapons  IrKlusthal 
Resen/e  Plant. 
O  Calverton  Naval 

Navy 

Weapons  trxJusthal 
Reserve  Plant. 
C  Binghamton  Post  Of- 

PQ<ital ^Prvirp 

fice 
O  Binghamton  Post  Of- 

115  Henry  Street  .... 

NY 

13902 

Postal  Sf^rvirp 

3010 

fice- 

C  Far  Rockaway  Gen- 
eral Mail  Facility. 

O  Far  Rockaway  Postal 

1836  Mott  Ave 

1836  Mott  Ave 

NY 

NY 

NY 
NY 

OH 

OH 

OH 

OH 

OH 

OH 

OK 

OK 

OR 

OR 

OR 
OR 

11691 

11691 

12511 
12511 

45804-1893 

45804-1898 

44428 
44428 
45661 
45661 

Postal  Service  .  . 

3010 

3010 

3010  103c 
3010  103c 

3010  3016 

103c 
3010  3016 

103c 

3010  3016 
3010  3016 

3005  3010 

3016  103c 

103a 
3005  3010 

3016  103c 

t03a 
3016  103c 

3016  103c 

103c  3010 

30T6 
103c  3010 

103c 
103c 

22 

21               ', 
20A 

i 

20A       ,  A 

■i 

■  '* 
20A 

i 

20A             1 

i 

« 

5 

i 

23.22        j 

} 

22 

Sennce. 
C  Castle  Point  Hospital  . 

Rte  9D  

Veterans  Affairs 
Veterans  Admin- 
istration 
Army  

Army   

Corps  of  Engi- 
neers. Civil. 

Corps  of  Engi- 
neers. Civil. 

Energy  

Energy  

Interior 

Interior 

Agriculture 

Air  Force  

Army  

Air  Force  

O  Castle  Pomt  Hospital  . 

Rte  9D  

Castle  Pt 

C  Lima  Defense  Plant 
Representative  Office 

O  Lima  Defense  Plant 
Representative  Office. 

C  Shenango  Disposal 
Site.  ORP 

O  Pittsburgh  Army  Engi- 
neering District. 

C  Portsmouth  Gaseous 

1155  Buckeye  Rd,  Allen 
County 

Defense  Logistics  Agen- 
cy, DPRO  General 
Dynamks — Lima, 
1155  Buckeye  Rd. 

Ohio  Rt  88  County  Road 
225  Shenango  Dis- 
posal Site. 

Ohio  Rt.  88  County 
Road  225  Shenango 
Disposal  Site 

US  Rte  235    ... 

Lima    

Lima  

V/ernbn  Town- 
ship 

Vernon  Town- 
ship. 

Piketon 

Piketon  

Indiahoma  

Hebo    

Hebo  

Madras 

Madras 

Diffusion  Plant. 

O  PortsrrK)uth  Gaseous 
Diffusion  Plant. 

C  FWS-Wichita  Moun- 

US Rte  23S  Pike  Coun- 
ty 

Route  1,  Box  448 

Comanche  County  

8  Ml  Eof  Hwy  22  

tains  National  Wikllife 
Refuge. 
O  FWS-Wchita  Moun- 

tains National  WiUlife 
Refuge. 
C  Siuslaw  NF:  Mt.  HetX) 

97122 

97122 

97741 
97741 

Air  Force  Station. 
O  Mt  Hetx)  Air  Force 

8  Ml  E  Of  Hwy  22  .. 

Station. 
C  Madras  Army  Air  FieM 
O  Madras  Air  Force  Sta- 

Cfierrv Road        . .    . 

Cherry  Road 

tion. 
C  Charles  E.  KeHey 

Support  Center. 
O  Chas  Kelly  Support 

Center 
C  The  Former  Manetta 

US  Army      

Oakdale  

Oakdale  

Manetta 

Manetta 

Guy  Mills 

PA 
PA 
PA 

PA 

PA 

15071 
15071 

Army   

Army  

General  Serv- 
ices Adminis- 
tration. 

Air  Force 

3010  103c 
3010  103c 
103c 

103c 
t03c 

20A 

i 

20A 

US  Army  

Rt441  

Air  Force  Station. 
0  The  Former  Manetta 

Rt  441  

Air  Force  Station. 
C  FWS-Ehe  National 

Rd  1 .  Wood  Duck  Lane 

16327 

Intenor 

Wildlife  Rekjge. 

18500 
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FaaMy  name 

Facility  address 

City 

St 

O  FWS-En«  Hattonat 

One  Wood  Duck  Lane  .. 

Guy  Mills 

PA 

WikMe  Refuge. 

C  FWS-John  Heinz  Natl 

Scott  Plaza  2.  Suite  104 

Philadelphia 

PA 

Wikfife  Refuge  at 

Tincum. 

O  FWS-John  Heinz  Na- 

Off Folcrolt  Ave  

Foteroft 

PA 

tional  Wildhfe  Refuge. 

CMSHA  

POBox  10940 

Prttstxjrgh 

PA 

0  PETC  

PO  Box  1 0940 

Pittsburgh 

Philadelphia  

PA 

C  Ptvladelphia  Naval 

Broad  St-North  Oiv. 

PA 

Shipyard 

Code  114 

O  Philadelphia  Naval 

Broad  St-North  Div. 

Philadelphia  

PA 

Shipyard 

Code  114 

C  IRS  Philadelphia 

11601  Roosevelt  Btvd  .. 

Philadelphia  

PA 

Service  Center. 

0  Internal  Revenue 

11601  Roosevelt  Blvd  ... 

Philadelphia 

PA 

Seo/ice  Center. 

C  Butter  Medical  Center 

325  New  Castle 

Butler  

PA 

0  Butler  Medical  Center 

325  New  Castle 

Butler  

PA 

C  Phaadelphia  Medical 

University  and  Wood- 

Philadelphia   

PA 

Center 

land  Ave. 

O  Philadelphia  Medical 

University  and  Wood- 

Philadelphia 

PA 

Center. 

land  Ave. 

C  Camp  Santiago 

Route  1  

Salinas 

PR 

O  Camp  Santiago 

Route  1 

Salinas 

PR 

C  Fort  Allen  

Route  1  

Juana  Diaz 

Juana  Diaz 

San  Juan   . 

PR 

O  Fort  Allen  

Route  1  

PR 

C  Fort  Buchanan 

Route  28 

PR 

O  Fort  Buchanan 

Route  28 

San  Juan 

PR 

C  Center  For  Energy 

Road  108  KM  11  

Mayaquez  

PR 

and  Environmental 

Research. 

O  Center  For  Energy 

Road  108  KM  1.1  

Mayaquez  

PR 

and  Environmental 

Research. 

C  Vieques  East  

Vieques  

Vieques 

PR 

O  Eastern  Vieques  

Vieques  

Vieques 

PR 

C  FWS^Nimgret  National 

P  0  Box  307 

Charlestown 

Rl 

Wildlife  Refuge. 

O  FWS-Ninigret  Natl 

P.O.  Box  307 

Charlestown 

Rl 

Wildlife  Refuge  Dis- 

posal Areas 

C  FWS-Sachuest  Point 

P  0.  Box  307 

Charlestown 

Rl 

National  Wildlife  Ref- 

uge. 

O  FWS-Sachuest  Point 

Sachuest  Point  Road  .... 

Middletown 

Rl 

Dump  National  Wild- 

life Refuge. 

C  FWS-Trustom  Pond 

P.O.  Box  307 

Charlestown 

Rl 

National  Wildlife  Ref- 

uge 

0  FWS-Trustom  Pond 

990  Schoolhouse  Road  . 

Soutti  Kingstown 

Rl 

Natl  Wildlife  Refuge 

Disp  Areas. 

C  Charleston  Naval 

Redbank  Road  

Charleston  

SC 

Weapons  Station. 

O  Charleston  Naval 

Redbank  Road  

Charlestoo  

vSC 

Weapons  Station. 

C  Fort  Randall  Project  .. 

Box  19 

Pickstown 

SO 

ZIP 
code 


16327 
19032 

19032 
15236 
15236 
19112 

19112 

19255 

19255 

16001 
16001 

19104 

19104 

00751 
00751 
00665 

00665 
00934 

00934 

00708 

00708 

00765 
00765 
02813 
02813 

02813 

02840 

02813 

02879 

29408 

29408 
57367 


Agency 


Interior 
Interior 

Interior 
Labor .. 
Energy 
Navy  .... 


Navy 

Treasury 
Treasury 


Veterans  Affairs 
Veterans  Admin- 
istration. 
Veterans  Affairs 

Veterans  Admin- 
istration. 

Army  

Army  

Army  


Army 
Army 


Army  ... 
Energy 

Energy 

Navy  .... 
Navy  .... 
Interior . 
Interior . 


Interior 


Interior 


Interior 


Interior 


Navy 


Navy 


Corps  of  Engi- 
neers, Civil. 


Reportir>g 
mechanism 


103c 
3016  103c 

3016  103c 

3010  103c 

3016 
3010  103c 

3016 

3005  3010 
3016  103c 
103a 

3006  3010 
3016  103c 

3010 

3010 

103a  3010 
103a  3010 

3010  103a 

3016 
3010  103a 

3016 
103c  3010 
103c 
103c  3010 

3016 
103c 
3005  3010 

103c  3016 
3005  3010 

103c 
3016  103c 


3016 


103c  3005 
3010  3016 

103c  3005 
3010  3016 

3016  103c 

3016  103c 


103c 


103c 


103c 


103c 


3005  3010 
3016  103c 
103a 

3005  3010 
3016  103c 

3010  103a 


Correction 
codes 


20A 

22 
23 

20A 

♦ 

21 
21 

23 
23 

23 
23 


20A 


20A 


20A 


20A 


23 


23 
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Facility  name 

Facility  address 

aty 

State 

ZIP 
code 

Agency 

Reporting 

nrwchanism 

Correction 
codes 

0  Fort  RandaH  Project  .. 

Box  19 „ 

Pickstown 

SD 

57367 

Corps  of  Engi- 
neers. Civil. 

3010 

C  Oahe  Dam  

Oahe  Power  Plant 

Pierre 

SD 

57501 

Corps  of  Engi- 
neers, Civil. 

103a 

20A 

0  Pierre  Hydroelectric 

1-90  

Pierre 

SO 

57501 

Corps  of  Engi- 

103a 

Plant. 

neers.  Civil. 

C  Holston  Army  Ammu- 

West Stone  Drive 

Kingsport  . 

TN 

37660 

Army  

3005  3010 

23 

nition  Plant. 

3016  103c 

* 

103a 

0  Holston  Army  Anwnu- 

West  Stone  Drive 

Kingsport 

TN 

37660 

Army  

3005  3010 

nition  Plant. 

3016  103c 

C  Ensley  Engineer  Yard 

1726Mithchell  Rd  

Menphis  

TN 

38109 

Corps  of  Engi- 
neers, Civil. 

3010  3016 

23 

0  Ensley  Engineer  Yard 

1726Mithchell  Rd  

Memphis  

TN 

38109 

Corps  of  Engi- 
neers, Civii. 

3010 

C  Hartsvitle  Site 

TN  Hwy  25  

Hartsville 

TN 

37050 

Tennessee  Val- 

3010  103a 

23 

ley  Authority. 

0  Hartsville  Site  

TN  Hv*ry  25  

Hartsville 

TN 

37050 

Tennessee  Val- 
ley AuttK>rity. 

3010 

C  Sequoyah  Nuclear 

Hixson  Pike  Rd  

Daisys 

TN 

37319 

Tennessee  Val- 

3005 3010 

23 

Rant. 

ley  Authority. 

103c  103a 

0  Sequoyah  Nuclear 

Hixson  Pike  Rd  

Daisys 

TN 

37319 

Tennessee  Val- 

3005 3010 

Plant 

ley  Authority. 

103c 

C  DNA  Johnston  Atoll  . . 

Johnston  Atoll  Pacific 
Ocean. 

Lat  16  44  N  Lon 
169  31  W. 

TT 

96305 

Air  Force  

3005  3010 
103a  3016 

23 

0  DNA  Johnston  Atoll  ... 

Johnston  Atoll  Pacific 
Ocean. 

Lat  16  44  N  Lon 
169  31  W. 

TT 

96305 

Air  Force  

3005  3010 
103a 

C  Lackland  Training 

Ray  Ellison  Dr  &  Hwy 

San  Antor)io 

TX 

78236 

Air  Force  

3005  3010 

23 

Center. 

90. 

3016 

O  Lackland  Training 

Ray  Ellison  Dr  &  Hwy 

San  Antonio  

TX 

78236 

Air  Force  

3005  3010 

Center. 

90. 

C  Randolph  Air  Force 

12  ABG/DE 

San  Antonio 

TX 

78150 

Air  Force  

3005  3010 

23 

Base. 

3016  103c 
103a 

0  Randolph  Air  Force 

12  ABG/DE 

San  Antonio 

TX 

78150 

Air  Force  

3005  3010 

Base. 

3016  103c 

C  Reese  Air  Force  Base 

64  ABG/DE 

Lubbock  

TX 

79489 

Air  Force  

3005  3010 

23 

3016  103c 

-. 

103a 

O  Reese  Air  Force  Base 

64  ABG.'DE 

Lubbock  

TX 

79489 

Air  Force  

3005  3010 
3016  103c 

C  Fort  Worth  Federal 

501  Felix  Street 

Fort  Worth 

TX 

78753 

General  Serv- 

3010 

21 

Center  7FS. 

ices  Adminis- 
tration. 

0  Fort  Worth  Federal 

501  Felix  Street 

Fort  Worth 

TX 

78753 

Genera!  Serv- 

3010 

Center  7FS. 

ices  Admin. 

C  FWS-Laguna 
Atascosa  National 

P  0.  Box  450 ! 

Rio  Hondo 

TX 

• 

Interior 

103c 

20A 

Wildlife  Refuge.  ' 

, 

0  FWS-Laguna 
Atascosa  Wildlife  Ref- 

5 Ml  E  of  City  on  Hwy 
1847. 

Rio  Hondo  

TX 

Interior 

103c 

uge. 

C  Ashley  NF:  Only 

355  North  Vernal  Ave    . 

Vemal  

UT 

84078 

Agriculture 

3016 

20A 

Chance  Mine. 

O  Ashley  National  For- 
est. 
C  Ogden  Defense  Depot 

355  North  Vernal  Ave 

Vernal  

UT 

84078 

Agriculture 

3016 

500  West  12th  Street    . 

Ogden  

UT 

84407-50CO 

Defense  Logis- 

3016 103c 

23 

tics  Agency. 

3010  103a 

0  Ogden  Defense  DepcM 

500  West  12th  Street  .... 

Ogden  

UT 

84407-5000 

Defense  Logis- 
tics Agency. 

3016  103c 
3010 

C  BLM-Chevron  Red 

T7SR7ESec22 

Vernal  

UT 

84078 

Intenor 

3016  103c 

23 

Wash  Unit. 

103a 

0  BLM-Chevron  Red 

T7SR7ESec22 

Vernal 

UT 

84078 

Interior 

3016  103c 

Wash  Unt. 

C  Cottonwood  Canyon  .. 
0  BLM -Cottonwood 

T37SR2lESec3  . 

Hite  

UT 

84511 

Interior 

3016  103c 

20A 

T37SR2lESec3 

Hrte  

UT 

84511 

Interior 

3016  103c 

Canyon. 

C  Ore  Buying  Station- 

T26SR22ESec6 

Moab 

UT 

84532 

Intenor 

3016  103c 

20A 

Moab. 

PARCLABC. 

0  BLM-Ore  Buying  Sta- 

T26SR22ESec6 

Moab 

UT 

84532 

Intenor 

3016103c 

tion-Moab. 

PARCLABC. 

18302 
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Facility  naine 

C  Salt  Lake  City  Medical 

Center. 
O  Salt  Lake  City  Mechcal 

Centef. 
C  Fort  A. P.  HiH  

O  Fort  A.P.  Hi!  

C  Fort  Belvoir  

O  Fort  Belvoir 

C  Fort  Myer  

O  Fort  Myer  

C  Fort  Pickett  

O  Fort  Pickett  

C  FWS-Eastem  Shore 
Virginia  Natl  Wildlife 
Refuge. 

0  FWS-Eastem  Shore 
Virginia  National  WiU- 
life  Refug. 

C  FWS-Plumtree  Island 
National  Wikllife  Ref- 
uge. 

O  FWS-Plumtree  Island 
National  WikJIife  Ref- 
uge. 

C  FHA-LMC  Farms 

0'**C  Farms 

C  o^nogan  NF;  Alder 
Creek. 

O  Okanagan  NF  Aider 
Creek. 

C  Okanogan  NF:  Bona- 
parte. 

0  Okanagan  NF;  Bona- 
parte. 

C  Okanogan  NF:  Eight 
Mile  Ranch. 

O  Okanagan  NF  Eight 
Mile  RarKh. 

C  Okanogan  NF:  Kerr  ... 

O  Okanagan  NF:  Kerr  ... 

C  Okanogan  NF  Lost 
Lake. 

O  Okanagan  NF  Lost 
Lake. 

C  Okanogan  NF:  Minnie 
Mine. 

O  Okanagan  NF:  Minnie 
Mine. 

C  Okanogan  NF;  Twisp  . 

O  Okanagan  NF:  Twisp 

C  Wenatchee  NF:  Hold- 
en  Mine. 

0  Wenatchee  National 
Forest. 

C  Yakima  Army  National 
Guard. 

O  Yakima  Army  National 
Guard. 

C  Yakintt  Firing  Center  . 


Facility  address 


500  Foothill  Boulevard 

500  Foothill  Boulevard 

US  Rt  301  &  State  Rt 
608. 

US  Rte  301  


ATZA-DEH-EN  BWg 
1442.  Williams  Hall. 

ATZA-DEH-EN  BIdg 
1442. 

US  Army  Ft  Myer  


US  Army  Ft  Myer  

BUg  134  Military  Road 

Fort  PkJkett 

RFD  1,  Box  122B 


RD  1  Box  122B  ... 

P.O  Box  6286 

East  of  Poquoson 


Rt  #1  Box  363 
Rt  *1  Box  363 


T32N,  R22E.  S-23  8  Mi 

S  of  Twisp. 
T32N.  R22E.  S23 


T33N  R22E  WM  Si  7 
SW'A  NW'/i. 


T31NR17EWMSec7 

Box  811  

1702  Pacific  Highway  .. 
1702  Pacifk;  Highway 
Yakima  Firing  Center  .. 


City 


Salt  Lake  City 
Salt  Lake  City 
Bowling  Green 

Bowling  Green 

Fort  Belvotr  

Fort  Belvoir  

Fort  Myer  


Fort  Myer  ... 
Fort  Pickett 


Blackstone 
Cape  Charles 

Cape  Charles  . 

Virginia  Beach 

Poquoson  


Mubton 
Mubton 
Twisp  .. 


Twisp  

Chesaw  .. 
Chesaw  .. 
Winthrop 
Winthrop 


CoTKonully 
Concbnully 
Chesaw  


Chesaw 

Twisp  ... 
Twisp  ... 
Twisp  ... 


Twisp  

Wenatchee 

Wenatchee 

Yakima 

Yakima 

Yakima 


State 


UT 
UT 
VA 

VA 

VA 

VA 

VA 

VA 
VA 

VA 

VA 

VA 

VA 

VA 

WA 
WA 
WA 

WA 

WA 

WA 

WA 

WA 

WA 
WA 
WA 

WA 

WA 

WA 

WA 

WA 
WA 

WA 

WA 

WA 

WA 


ZIP 
code 


84148 

84148 

22427-5000 

22427-5000 

22060-5113 

22060-5113 

22211 

22211 
23824 

23824 

23310 

23310 

23662 

23662 

98935 
98935 
98856 

98856 

98844 

98844 

98862 

98862 

98819 
98819 
98844 

98844 

98856 

98856 

98856 

98856 
98807 

98807 

98901 

98901 

98901 


Agency 


Veterans  Affairs 

Veterans  Admin- 
istration. 
Army  


Army 

Army 

Army 

Army 

Army 
Army 


Army  .. 
Interior 

Intenor 

Interior 

Interior 


Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture  . 

Agriculture  , 
Agriculture  . 
Agrk:ulture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

AgrKulture  . 

Agriculture . 
Agriculture  . 

Agriculture  . 

Army  

Army  

Amiy  


Reporting 
mect>anism 


3016 
3016 

3005  3010 

3016  103c 

103a 
3005  3010 

3016  103c 

103a 
3005  3010 

3016  103c 
3005  3010 

3016  103c 
3010  103c 

3016 
3010  103c 
3010  103c 

103a  3016 
3010  103c 

103a 
3016  103c 

3010 

3016  103c 
3010 

103c 

103c 

3016 
3016 
103c 

103c 

103c 

103c 

103c 

103c 

103c 
103c 
103c 

103c 

3016  103c 

3016  103c 

103c 

103c 
3016  103c 

3016  103c 

3010  3016 

3010 

3005  3010 
3016  103c 


Correction 
codes 


21 


20A 


20A 


23 


20A, 23 


20A 


20A 


21.20A 
20A 

20A 

20A 

20A 
20A 

20A 

20A 

20A 

23 
23 
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Facility  name 


O  Yakima  Firing  Center 

C  Economic  Develop- 
ment—Columbia Gar- 
dens. 

O  Columbia  Gardens  .... 

C  BPA-Ross  Complex  ... 


O  BPA-Ross  Complex  ... 

C  OkJ  Navy  Dump/Man- 
chester (USEPA/ 
NOAA). 

O  Region  10,  Environ- 
mental Services  Divi- 
sion Lab. 

C  Indian  Island  Naval 
Undersea  Warfare 
Eng  Station. 

O  Indian  Island  Naval 
Undersea  Warfare 
Eng  Station. 

C  Jackson  Park  Landfill 

0  Jackson  Park  Landfill 

C  Seattle  Naval  Station  . 

O  Seattle  Naval  Station  . 

C  Nicolet  NF:  Lakewood 
Sanitary  Landfill. 

0  Nk»let  NF:  Laona  & 
Lakewood  SLF. 

C  Pewaukee  Army  Re- 
sen/e  Center. 

O  Pewaukee  Army  Re- 
serve Center. 

C  FWS-St.  Croix  Wet- 
larvj  Management  Dis- 
trict. 

O  FWS-New  Richmond 

C  Tomah  Medical  Cen- 
ter. 

O  Tomah  Medical  Cen- 
ter. 

C  Robert  C.  Byrd  Locks 
and  Dam. 

O  Gallapolis  Lock  and 
Dam. 

C  Beckley  Medical  Cen- 
ter. 

0  Beckley  Medical  Cen- 
ter 

C  Martinsburg  Hospital  .. 

O  Martinsburg  Hospital  . 

C  High  Plains  Grassland 
Research  Station. 

O  High  Plains  Grassland 
Research  Station. 


Facility  address 


Yakinna  Firing  Center  ... 
Columbia  Gardens  


5411  NEHV1799 


5411  NE  Hwy99 
741 1  Beach  Dr  E 

7411  Beach  DrE 

Indian  Islarxl 

Indian  Island 


Austin  Road  at  Shore 

Drive. 
Unnamed  Road  East  of 

Root  Rd. 
7500  Sand  Point  Way  .. 
7500  Sand  Point  Way  .. 
15085  Hwy  32  


68  South  Stevens 

619  W  Wisconsin  Ave 
619  W  Wisconsin  Ave 
146  West  2nd  Street  .. 


1618  220th  Ave  Rural 

Area. 
Veterans  Dr 


Veterans  Dr 

Rt2 

Rt2 ; 

200  Veterans  Ave 
200  Veterans  Ave 


Route  9 
Route  9 


8408  Hikjreth  Road 
8408  Hikjreth  Road 


City 


Yakima 
Pasco  .. 


Pasco 

Vancouver 


Vancouver .. 
Manchester 

Manchester 

Hadlock 

Hadiock 


Bremerton 

Bremerton 

Seattle 

Seattle 

Lakewood 


Rhinelander  

Pewaukee 

Pewaukee 

New  Richmond 

New  Richmond 

Tomah 

Tomah 

Apple  Grove 

Apple  Grove 

Beckley 

Beckley 


Martinsburg 
Martinsburg 

Cheyenne  .. 

Cheyenne  .. 


State 


WA 
WA 


WA 
WA 


WA 
WA 

WA 

WA 

WA 

WA 

WA 

WA 
WA 
Wl 

Wl 

Wl 

Wl 

Wl 

Wl 
Wl 
Wl 

wv 

wv 

wv 

wv 

wv 
wv 

WY 
WY 


ZIP 
code 


98901 


98663 

98663 
98353 

98353 

98339-5000 

98339-5000 

98278 

98278 

98115 
98115 
54501 

54501 

53072 

53072 

54017 

54017 
54660 
54660 
25502 

25801 

25801 

25401 
25401 

82009 

82009 


Agency 


Army  ...; 

Commerce 


Commerce 
Energy  


Energy 
EPA  ....: 


EPA. 

Navy 

Navy 

Navy 
Navy 


Navy 

Navy 

Agrkjulture 

Agriculture 

Army  

Army  

Interior 


Interior 

Veterans  Affairs 

Veterans  Admin- 
istration. 

Corps  of  Engi- 
neers. Civil. 

Navy 


Veterans  Affairs 

Veterans  Admin- 
istration. 

Veterans  Affairs 

Veterans  Admin- 
istratk>n. 

Agrcutture 

CIA  


Reporting 
mechanism 


3005  3010 

3016 
103c  3016 


103c  3016 
3010  3016 

103c  103a 

3005 
3010  3016 

103c  103a 
3010  3016 


3010  3016 

3010  3016 
103c  3005 

3010  3016 
103c 

103c 

103c 

3010  103a 
3010 
3016  103c 

103a 
3016 

3010  103c 

3010 

3010 

3010 

3010 

3010 

103a 

103a 

3010 

3010 

103c 
103c 

3016  103c 

3016 


FEDERAL  FACILITIES  DOCKET,  NFRAP  STATUS  FACILITIES 


Correctkxi 
codes 


20A 


23 


20A 


23 


20A 

23 
20A.  23 

23 

20A 

21 

22.  20A 

2t 

21 

23. 21  ^ 


Facility  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mechanism 

Dera-Kodiak  Tracking  Statkw 
Chugach  NF:  Kenai  Lake 
Work  Center. 

Cape  Chiniak  Rd.  End  of 

Ml  23.5  Seward  Highway 

Kodiak 

Seward 

AK 
AK 

99615 
99664 

103c 

Agriculture 

103c  3010  3016 

18504 
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Federal  Faciuties  Dcxjcet.  NFRAP  Status  Facmjties— Continued 


FaciWy 


Anvf  MbunUm 

B«ar  Creek  Air  Force  Station 
Larxjtill. 

Bethel  Air  fwce  Statwn  

Big  Mountain  An  Force  Sta- 
tion 

Campton  Air  Force  Siatton 

Cape  Romarzot  Air  Fo»ce 
Station 

Dewline  Site  Bar-Mam 

Dewline  Site  Li2-3  

Driftwood  Bay  Air  Force  Sta- 
tion. 

Fort  Yukon  An  Force  Station 

GoWKrij  Jreek  RRS  

Granite  Mountain  Air  Force 
Station  Landfill 

Irxtan  Mountain  Air  Force 
Station. 

Kalakaket  Creek 

Murphy  Dome  Air  Force  Sta- 
tion 

Nikofski  Air  Force  Station 
Landfill. 

North  RIvwr  Radio  Relay 

Port  HekJen  Air  Force  Station 

Port  Moller 

SparrenvoMn  Air  Fore"  Station 

Tatalina  Air  Force  Stattort  

Tin  City  Aw  force  Station 

Gerstle  River  Test  Si«e 

NOAA-Natiof»l  Marine  Fistv 
eries  Service. 

Anchorage  Defense  Fuel  Sup- 
port Point. 

Whrttier  Tan*  Farm  

BLM-Maclar«n  Glacier  Mine 


BLM-Okl  Man  Camp  Site 
BLM-Paxson  Dump    


Facility  address 


Anvii  MT  6.5  Ml  N  ol  Nome 
Yukon  River  on  N  STKxe  

Airport-W  End  of  Mam  Road  . 
S  Shoufft  Iliamna'S  Side  Big 
Mtn. 

4  Mites  NE  of  Galena 

Tf  ACW^CC 


BLM-Pea'd  Bay  Dewlme  Site 
BLM-Pump  Station  1 2  Dump 

Site  NWSW 
BL^»-f<ed  Devil  Mine  Waste 

Ponds. 

BLM-Sag  River  Dump  

BLM^  Skull  CSff  Loran  Station 

BLM-Slana  Dump  Site  

BLM-Tangle  Lakes  Dump  Site 
FWS-Brownlcw  Point  Dewlir>e 

Site. 
FWS- Demarcation  Point 

Dewlme  Site. 

FWS-Skilak  Guard  Siaiion 

FWS-Swanson  River  Oil  FieW 
NPS-Denali  Nat.onal  Park  and 

Preserve 
Norttieast  Cape  St.  Lawrer^e 

Island. 
Fairbanks  Vehicle  Mainltr- 

nencc  Facility, 
CG-Lo«ar>  Station  on  Sitkmirfi 
FAA-A«f  f*out»  Traffic  Center 

FAA  Aniak  Airport 

FAA-B'Q  Lake  Vortec  SHe  

FAA-Bi<5rl*a  Istond  


Barter  isl ,  v^  Ml  E  oJ  NE  Shr 
Kuk  River  &  Chukchi  Sea 
N  Coast  Unalaska  Island 


N  of  Yllota  Slough 

T8S  R2"A  Sec  22.  27 
14MINWofCY     


11  ACW/CC 


S  Shore  of  Kala  Creek 

11  TCW/CC 


W  Coast  of  Umnak  IS 


North  River  

NW  Shore  of  HeKJen  Bay  ... 
55  59'22'N  160  34- 29  374' 
W  Alaska  Peninsula. 

11  TCW/CC 

11  ACW/CC 

1  I    A^Jrrfy^K^ 

T13S  R14E  Sec  9.  15.  16  .. 


Pribilof  Islarxl 

1217  Anchorage  Port  Road 

%  Ml  N  of  Towwi  

Fairtanks  MER  T195  R6E 

Sec  14  NE  Sec  11. 
T19N  R14W,  Sec  19  and 

T19N,  R15W.  See24. 
T22S.  R12E.  Sec3l    


Barrow.  50  Ml  SW 

T4S.  RiE,  Sec26  


L6l-10-t2  Lt49-56-48 


T8S.  RV4E.  Sec8  

23  Miles  SW  of  Barrow  on 

Coast. 
Mile  67  of  Denali  Hwy  ... .. 

MUe  22  DenaK  Hwy 

101  i2t»»Ave.  Box20  


rot  l2t»iAve.  Suite  20 


PO  Boii2^3»_.. 
P.O.  Box  2139  _.. 
P.O.  Box  9 _., 


70  Ml  E  of  Savoonga  St  Law- 
rence. 
5400  Mail  Trail  Way 


Sitkinak  Islarxl 

5400  Davis  Highwaf 

6i'34N  vsasi  W  ... 

8iaLitt«  __ 

eMWorSHfca  


City 


Nome  .. 
Tanana 


Bethel 

Big  Mountain 
AFS. 

Galena 

Elmendorf  


State 


Kakt(w«(  

Wainwiight  

Dnttwood  Bay 

Fort  Yukon 

Vakje^ 

Haycock   


Elmendort  AFB 

Galena 

Elmendorf  AFB 


Nikolski 

Unaiakteet .. 
Port  Heiden 

Port  Melter  . 


Elmendort  AFB 
Elmendort  AFB 
Elmendort  AFB 
Fort  Greely 

St.  Paul  Islands 

ArKhorage 


Whittiei 
Paxson 


Fairtianks  Merid- 
ian. 

Fairbar*s  Mend- 
tan. 

Barrow  

Copper  Center 

Bettwl 


Urmat  Meridian 
Barrow  


Partson .... 
Fairt3ant(s 

Fairtjanks 


SoWrrtna 

Soklotna 

Denali  Park 


Norttwast  Cape 
Fairtjanks 


Sitkinak  Island  _ 

AnchoraQe  

Aniak 

Big  Lak« 

SHka 


AK 

AK 

AK 
AK 

AK 
AK 

AK 
AK 

AK 

AK 
AK 
AK 

AK 

AK 
AK 

AK 

AK 
AK 
AK 

AK 
AK 
AK 
AK 

AK 

AK 

AK 
AK 

AK 

AK 

AK 
AK 

AK 

AK 
AK 

AK 
AK 
AK 

AK 

AK 
AK 
AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 


ZIP 
code 


9S762 
99777 

99559 
99501 

98765 
99506 

9B747 
99782 
98553 

99740 
99686 
99762 

995Q6 

99741 
99506 

99638 

99684 
98&<19 
99999 

99506 
99506 
99506 
98733 

99660 

99501 

99693 
99737 

99720 

99737 

99723 
99573 

99656 

99740 
99723 

99729 
99737 
99723 

99723 

99669 

99669-2139 

99755 

99769 

99709 

996T5 
99606 
9S667 


Agency 


An  Foice 
Air  Force 

Air  Force 
Air  Force 

A»  Force 
Air  Force 

Air  Force 
Air  Force 
Air  Force 

Air  Force 
A«  Force 
Air  Force 

Air  Force 

Air  Force 
Air  Force 

Air  Force 

Au  FoKe 
Ail  Force 
All  Force 

A»  Force 
Air  Force 
Air  Force 
Army  


Commerce 
Delense   .. 


Defense 
Interior  . 

Intel  loi 

,  Interior  ... 

Interior  ._ 
Interior  .. 

Interior ... 


Interior  .. 
Interioi .. 

Inleriof .. 
Inferior  .. 
Interior .. 


99835 


Reporting 
mectwrusm 


' 


Inferior 

tnterior 

Interioi 

tnterior 

Navy 

Postal  Service  . 

Transportabon  . 

Tu 

Tn 


9UU7    TanaportataM 


Tranaportation 


t03c30t« 

103c  3010  3016 

3010  3016  >03c 

3010  103c  3016 

3016  3010  ta3c 

3010  103c  3016 

103c  3016 
3010  103c  3016 
103t  3016 

3010  103c  3016 
103c  3010  3016 
103c  3010  3016 

3010  103c  3016 

3010  103c  3016 
3010  3016  103c 

103c  3016 

3016 

103C3O163Q10 
3010  103c  3016 

3O10  103e  3016 
3010  >U3c  3016 
3010  1Q3C3016 
3005  3010  3016 

103c 
103c 

3016  3010 

lQ3e3016 
103c 

103c 

103c 

1Q3c 
103c 

3016  103c 

103c 
1Q3C 

lQ3c 
103c 
103c  3016 

103c  3016 

1Q3c  3016 
3016  1Q3c 
3016  1Q3c 

3010  3016  103c 

3010  103c 

tOte 

103c  3010 
103c  3016 
iCBc 
30)03016  tOOC 


; 
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FEDERAL  FACILITIES  DOCKET.  NFRAP  STATUS  FACILITIES— Continued 


FaciMy  name 


FAA-Cape  Yalcataga  Facility 
FAA-Ctiandalar  Station  


FAA-Cold  Bay  Station 
FAA-Cordova  Station  . 

FAA-Coughlan  Island  . 


FAA-Deadhorse  Station  

FAA-Ditongham  Aiiport 

FAA-Duncan  Canal  

FAA-Dulch  Harbor 

FAA-Fairbanks  Station  

FAA-f  ire  Island  Air  Warning 

Station. 

■FAA-Gulkana  Arw  

FAA-Gustavus  

FAA-Hames  Air  Navigation 

Site. 

FAA-Homer  Airport 

FAA-Hiamrui  Site  

FAA-Juneau  Station  


FAA-King  Salmon  StaUon  

FAA-Kotzebue  Airport  

FAA-Lafce  Mood  Facility  

FAALake  Minchumina  Airport 

FAA-North  Menana  Vortac 
Site 

FAA-Northway  Staging  Field  . 

FAA-Poifi  /Voronzof  RTR  Fa- 
cility 

FAA-Puntilla  Air  Navigation 
Site 

FAA-Sisters  Island  

FAA-Sitka „ 


FAA-SkvN>entna  Facility  

FAA  St  Mary's  Air  Navigation 

FAA-Talkeetna  Airport 

FAA-Tanana  Air  Field  Station 
FAA-Dnwat  Airstrip  Staging 

Area. 

FAA-Unalakeet  Airport  

FAA-Woody  Island  Navigation 

Site. 
St.  Paul  Island  Coast  Guard 

Loran  Station. 
Maxwell  Air  Force  Base  

Bellefonte  Nuclear  Plant  

Browns  Ferry -Nuclear  Plant  ... 

Colbert  Fossil  Plant 

G  unters ville  Hydro  Plant  


Muscle  StX)als  Power  Service 
Center. 

National  Fertilizer  and  Envi- 
ronmental Resean^  Ctr. 

Widows  Creek  FossitPlani  ... 


Wilson  Hydro  Plant  

Guam  Nawai  Magaxine  _. 


Facility  address 


Cape  Yakataga  

Chandalar  Lake  Nav  Aids. 

1 10  Ml  N  of  City. 

Cold  Bay  Airport 

Copper  River  Highway  10  M 

SofCY. 
T40S  R65E  S32&33  Copper 

River  ME. 
Deadhorse  Airport  Nav  Aids 
Dillingham 


5640  Airport  Way  

Cook  Inlet  Section  7  &  8 
flange. 

Gulkana  Airport  

Gustavus  Airport  Nav  Aids 
Haines-FAA  Road  


Homer 

Iliamna 

9341' Glacier  Highway  Nav 
Aids. 

Airport  S  of  CY  Nav  Aids 

KotzetHie  Airport  

T13N  R4W  S34  NE 

Ramp  at  Lk  Minchumina  Arpt 

Nenana  

Nortfiway  Village  

ArKhorage  International  Air- 
port Area. 
Puntilla  Lake 


Sisters  Island  Nav  Aids 

Japonski  Island  Naval  Air  Sta- 
tion. 

Skwentna  Arprt  Area 

Yukon  Delta  National  WikUife 
Refuge. 

Talkeetna  Airport 

Tanana  Airport  Nav  Aids 

N  Bank  Colville  River 


Unalakeet 

Woody  Island 


USDOT-CG  St  Paul  Is  Loran 

Stat 
3800  Air  Base  Group  Dee  


Off  US  Hwy  72  

US  Hwy  72  

Off  US  Hwy  72  W 


City 


Off  US  Hwy  431 ,  1 1  Mi'NW  of 

Guntersville. 
AL  Hwy  133 

Wilson  Dam  Road 

Off  US  Hwy  72  W  ..„ 

AL  Hwy  133 „ 

Apra  Nbr  Hts  Area  by  Ferta 
Resv. 


Cape  Yakataga 
Fort  Yukon 


Cold  Bay 
Cordova  .. 

Auke  Bay 


Deadhorse 
Dilltngham  . 


Dutch  Hartxw 

Fairbanks  

Anchorage  .... 


Gulkana  . 
Gustavus 
Haines  .... 


Homer  . 

ikamna 

Juneau 


Kmg  Salmon  . 

Kotzetxje 

Anchorage  

Lake 

MirKtHimina. 
Nenana  


Northway  Village 
Anctwrage  

Puntilla  Lake  


State 


Juneau 
Sitka  . .. 


Skwentna 
St  Mary's 

Talkeetna 
Tanana  .... 
Urmat  


Unalakeet 
Kodiak 


St  Paul  Island 
Maxwell  AFB  .. 

Hollywood  

Athens 

Tuscumbia 

Guntersville 

Muscle  Shoals 
Muscle  Shoals 

Stevenson 

Florence 

Apra  HaitxK  .... 


AK 
AK 

AK 
AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 

AK 
AK 
AK 

AK 
AK 
AK 

AK 
AK 
AK 
AK 

AK 

AK 
AK 

AK 

AK 
AK 

AK 
AK 

AK 
AK 
AK 

AK 

AK 

AK 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AG 


ZIP 
code 


99574 
99740 

99571 
99574 

99821 

99740 
99576 


99506 

99586 
99826 
99827 

99603 
99606 

99801 

99613 
99752 
99518 
99757 

99760 

99764 
99502 

99999 

99803 
99835 

99667 


99676 
99777 
99723 

99684 
99615 

99660 

36112 

36401 

35611 

35674 

35976 

35660 

35660 

35772 

35660 

96910 


Agency 


Transportation 
Transportation  . 

Transportation 
Transportation 

Transportation 

Transportation 
TransportatKMi 
Transportation 
Transportation 
Transportation 
Transportation 

Transportation 
Transportation 
Transportation 

Transportation 
Transportation 
Transportation 

Transportation 
Transportation 
Transportation 
Transportation 

Transportatiort* 

Transportation 
Transportation 

Transportation 

Transportation 
Transportation 

Transportation 
Transportation 

Transportation 
Transportation 
Transportabon 

Transportation 

Transportation 

Transportation 
Air  Force  


Tennessee  Val- 
ley Authority. 

Tenrwssee  Val- 
ley Auttwrity. 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Auttxjrity. 

Terwessee  Val- 
ley Auttwrity 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Autherify. 

Tennessee  Va^ 
ley  Auttiority. 

Navy 


Reporting 
mecharwm 


3010  3016 

103c 

103c 
I03c 

3016  103c 

103c 

3016  103c 

103c 

103c 

103c 

3010  3016  103c 

103c 
103c 
T03c 

3016  103c 
3016  103c 
103c 

103c 

3016  103c 

103c 

3010  3016  103c 

3005 
3016  103c 

3016  103c  3010 
103c 

3016  103c 

103c 
103c  3010 

3010  3016  103c 
103c 

3016  103c 

103c 

103c 

3016  103c 
3016  103c 

3010 

3010  103c  3016 

103a 
3005  3010  t03c 

3010 

3005  3010  103c 

t03a 
3010 

3005  3010  3016 

103a 
3005  30H)  3016 

103c 
3005  3010  103c 

3010 

1«3c 


18506 
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Facility  name 


South  Central  Family  Farm 

Research  Center. 
Fort  Chaffee  


Millwood  Resident  Engineers 

Office. 
Combustion  Research  Facility 

Sky  Hartor  International  Air- 
port. 
Fort  Muachuca 


Siena  NF:  Bass  Lake  Landfill 

Plant  #19  

Norwalk  Defense  Fuel  Supply 
Center. 

Lawrence  Berkeley  Latxxa- 
tory. 

Stanford  Linear  Accelerator 
Center. 

NPS-EI  Portal  RR  Flat 

NPS-Sequoia  &  Kings  Can- 
yon National  Park 

Civil  Engir>eenng  Latxiratory 

Crows  Landing  Naval  Air  Lo- 
gistics Force. 

Fallbrook  Naval  Weapons 
Station  Annex. 

Imperial  Beach  Naval  Com- 
munication Station. 

Oakland  Naval  Regional  Med- 
ical Center. 

Point  Sur  Naval  Facility 

San  Diego  Naval  Facilities 
Engineering  Command. 

Skaggs  Island  Naval  Security 
Group  Activity. 

CokKado  Springs  Academy  ... 

Lowry  Air  Force  Base  


Peterson  Air  Force  Base 

Grand  Junction  Projects  Of- 
fice. 

Solar  Energy  Research  Insti- 
tute. 

Wapa- Power  Operations 

Natk>nal  Enforcement  Inves- 
tigation Center, 

BLM-Bookcliff  Landfill 


BLM-Chatfee  County  Landfill 

BLM-Delta  County  Landfill  

BLM-Eagle  County  Landfill  ..  . 

BLM-Fremont  

BLM-Montrose  County  Dump 
BLM-Orchard  Mesa  Landfill  ... 

BLM-Placerville  Tram  Site  

BLM-San  Miguel  Landfill  «l    .. 
BLM-San  Miguel  Landfill  #2 
BLM-Sawpit  Tram  Site  (ORE 

Storage). 
BLM-Town  of  Mesa  Landfill  ... 

BR-Loveland  .„ 

GS-Denver,  NWQL  

NPS-Denver  Service  Center  .. 
NPS-Rocky  Mountain  Natkjnal 

Park. 
Denver  Bulk  Mail  Center 


Facility  address 


Rt.  2.  Box  144A  Hwy23 

South. 
BuikJing239  


Route  1  

NctrBUg.  45  ... 
2001  S  32nd  St 
RCRA  Units 


1130OSt.  Room  3017 
4297  Paafk;  Coast  Hwy 
15306  Nomvalk  Blvd 


1  Cyctotron  Rd  ... 

2575  Sandhill  Rd 

Hwy  140  

Ash  Mountain    


NCBC  

Nail  Crows  Landing 

Seal  Beach 


Outlying  Landing  Fiekj  BIdg 

162  Rt  75  4  Palm  Ave. 
8750  Mountain  Blvd  


Naval  Facility  Point  Sur 
Western  Division  


Skaggs  Island 

AFA/DE  

3415CES/DE  

1003SSG/CC  

3597  B-3/4  RD  P02567 

1617  Cole  Blvd 


1800  S.  Rio  Grande  Ave 
DFC  


T1NR101WSec6,  UTEPM.  4 
Ml  E.  of  Grand  Junction. 

T.51.N.R.8.E.Sec.21.  US  Hv^ry 
285  10M  North  of  Salida. 

T14NR95WSec10,  6THPM  .... 

T4NR83WSec10&11  

T48NR12ESec19  

T48NR19WSec22  

T2SR1ESec4,5  Hwy  50-SW 
of  29  3/4  Rd. 

T44NR11WSec35  Hwy  62  

T44NRl5WSec26  

T44NRl7WSec18  

T43NR10WSec18  


T10S,  R96W,  Sec22  

910  Van  Buren 

5293  Ward  Rd 

755  Partet  St.,  Box  25287 
Estes  Park 


7755  E.  56th  Ave 


City 


BooneviUe 
Fort  Chaffee 
Ashdown 


Jefferson 
#72070 
PtK>en«x  .. 


Fort  Huachuca 


Fresco 

San  Diego 
l^orwalk     . 


Berkeley 

Menio  Park  .. 

El  Portal 

Three  Rivers 


Port  Hueneme 
Crows  Landing 

Fallbrook  

Imperial  Beach 

Oakland    


Big  Sur 
San  Diego 

Sonoma    .. 


Colorado 

Springs. 
Lowry  AFB 


Peterson  AFB   . 
Grand  Juration 


Golden 


Montrose 
Denver  ... 


Grarxf  Junction 

Salida 

Eckert 


Cata  Paxi 

Montrose 

Grand  Junction 


Placerville 
Nataurita 
SiKk  Rock 
Saw  Pit  .... 


Molina  

Loveland  ... 

Denver 

Denver 

Estes  Park 

Denver 


State 


AR 

AR 

AR 

AR 

AZ 

AZ 

CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 
CA 

CA 

CO 

CO 

CO 
CO 

CO 

CO 
CO 

CO 

CO 

CO 
CO 
CO 
CO 
CO 

CO 
CO 
CO 
CO 

CO 
CO 
CO 
CO 
CO 

CO 


ZIP 
code 


72905 


72079 

85034 

85613 

93721 

92101-5001 

90650 

94720 

94305 

95318 
93271 

93043 
95313 

92028 

92032 

94627 

93920 
92136 

95476 

80840 

80230 

80914 
81502-5504 

80401 

81401 
80225 

81501 


81418 

815(36 
81430 

81435 


80537 
80225 
80225 


80238 


Agency 


Agriculture 
Army  


Corps  of  Engi- 
neers, Civil. 
EPA 


Air  Force 
Army  


Agriculture 

Air  Force  

Defense  Logis- 
tics Agency. 
Energy  


Energy 

Interior , 
Intenor . 


Navy 
Navy 

Navy 

Navy 

Navy 

Navy  , 
Navy 


Navy 

Air  Force 

Air  Force 

Air  Force 
Energy  ... 


Energy 

Energy 
EPA 


Interior , 

Interior . 

Interior . 
Interior . 
Interior . 
Interior , 
Interior . 

Interior . 
Interior . 
Interior . 
Interkx . 

Interior  . 
Interior . 
Interior . 
Interior . 
Interior . 


Postal  Service 


Reporting 
mechanism 


3016 

3005  3010  3016 

103c 
103c 

3005  3010  3016 

3010 

3010  3016  103c 

103a 
103c  3016 
103c  3016  3010 
3010  3016  103c 

3005  3010  3016 

3010  3016  i03c 

103a 
103c 
3005  3010  3016 

103c 
3010  I03a  103c 
3010  3016 

103c  3016 

3005  3010  103c 

103a 
3010  103c 

3010 
103c 

3010  3016 

3010  I03c 

3005  3010  3016 

103c  I03a 
3005  3010  103c 
3016  i03c 

3005  3010  3016 

103c 
103c 
3010 

103c 

103c 

3010  i03c 

103c 

103c 

103c 

103c 

103c 
103c 
103c 
103c 

103c 

3010  103c 
3010  3016 
3016  103c 
l03c 

3016  i03c 
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Facility  name 

Facility  address 

Crty 

State 

ZIP 
cede 

Agency        i 

Reporting 
mectianism 

Central  Direct  Fed.  Division 

6th  St ,  BIdg.  52,  DFC 

Denver 

DOT  Test  Track 
Rd. 

Stratford 

Windsor 

East  Lyme 

fview  London  ' 

Washington 

Washington 

Washington 

Washington  ....*. 

Washington 

Newcastle  

Gainesville  

MacOiil  AFB 

Patrick  AFB 

MacDill  AFB 

Patrick  AFB 

Miami  

CO 

CO 

CT 
CT 

CT 

CT 

DC 
DC 

DC 

DC 

DC        , 

DE 

FL 

FL         ' 
FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
FL 

FL 

GA 
GA 

GA 
GA 

GA 

GA 

GA 

S0225 

61001 

06497 
06095 

06357 

06320 

20319 
20317 

20004 

20375 

20228 

19733 

32601 

33608 
32925 

33608 

32925 

33167 

33614 

32812 

32444 

33611 

32561 

32899 

33042 

32228 

32407 

33040 

32267 
33139 

33701 

30069 
31669 

30063 
31906 

30330 

30905 

31314 

Transportation ... 

Transportation  ... 

Army  „ „. 

£«*rgy  

tslavy 

liJavy 

aOOS  30U)  103c 

♦totenats-FHWA. 
Transportation  Test  Center   ... 

Stratford  Engine  Plant     

21  Miles  NE  PuebloMem  Air- 
port. 

550  South  Main  Street 

Prospect  Hill  Road  _ 

Dodge  Pond  Field  Station 

New  London  Laboratory 

350  P  StreeL  S.W 

Michigan  Ave.  NE  

1200  Pennsylvania  Avenue    . 

4555  Overlook  Ave  ...„ 

14thtCStsSW     

3016 
3005  3070  3016 

3005  3010  3016 
3005  3010  3016 

103c  103a 
3010  3016  103c 

3010  103c  t03a 

KnoMs  Atomic  Power  Labora- 
tory-Windsor Site. 

East  Lyme  Naval  Underwater 
Systems  Cemer. 

New  London  Naval  Under- 

water Systems  Center. 
Fort  McNair  

Army  „ 

Defense  

30tO  103c  103a 
3010  3016  103c 

U.S.  Soldiers  and  Airntens 

Home. 
Customs  Ftetd  Office  ... 

General  Serv- 
ices Adminis- 
tration. 

Na¥y „ 

Treasury 

Corps  of  Engi- 
neers, Civil 
Agricultufe 

Air  Force  

Air  Force  

Air  Force  

Air  Force 

3010  103c 

3005  3010  3016 

103c  103a 
30QS  3niQ  iQ3c 

Washington  Naval  Research 
LatX)ratory. 

Bureau  of  Engraving  &  Print- 
ing 

Canal  Site 

Main  St.  North  St  Georges  .  . 

2820  E  University  Ave  

56  Combat  Support  Group'OE 
6550  ABG/OEEV 

in.'Vi 
3016  I03c 

WiWIife  Research  Field  Sta- 
tion. 

Avon  Park  Air  Force  Base  

Cape  Canaveral  Air  Force 

103c 

3naS  3010  3016 
3005  3010  3016 

Base. 
MacDill  Air  Force  Base 

56  Combat  Support  GroupfDE 
6550  ABG/DEEV 

103c103a 
3005  3010  3016 

Patnck  Air  Force  Base 

103c 
3005  3010  3016 

Colonel  Frank  M.  Williams 

1 1 700  NW  27th  Ave  ...._ 

4823  N  Hubert  Ave  

Army  

Army  

Army  

Defense  Logis- 
tics Agency. 

Defense  Logis- 
tics Agency 

Intenor 

NASA  

Navy 

Navy 

Navy 

Transportation  . 

Transportation  . 
Transportation  ... 

Transportation  ... 

Air  Force  

Air  Force  

103c  103a 
3005  3010 

Army  Reserve  Center. 
Lt.  Clarerx:e  Lovejoy  Army 

Tampa 

Orlando  

Lynn  Haven  

Tampa 

Gulf  Breeze 

Kennedy  Space 

Center. 
Key  West  

Mayport 

Panama  City 

Key  West  

3005  3010 

Resen/e  Center. 
Orlando  Army  Air  Support  Fa- 

8601 Ave  B  : 

3005  3010 

cility  49. 
Lynn  Haven  Defense  Fuel 

Support  Point. 
Tampa  Defense  Fuel  Support 

Point. 
NPS-Gulf  Islands  National 

W  end  of  10th  Street 

3010  3016  103c 

Box  13736  

3010  3016  103c 

Fort  Pickens  Rd  . 

103c 

Seashore. 
Kennedv  Space  Center 

NASA  Mail  Code  DF-EMS  

Naval  Air  Station  

3005  3010  3015 

Key  West  Naval  Air  Station- 
Boca  Chica. 
Mayport  Naval  Air  Station 

Panama  City  Coastal  Sys- 
tems Station. 

Key  West  Coast  Guard  Sta- 
tion. 

Mayport  Coast  Guard  Base  . 

Miami  Beach  Coast  Guard 

103c  103a 
3005  3010  30T6 

PO  Box  265  Naval  Station 

Hwy  98  Code  6310MC 

103c  103a 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103a 
3010 

PO  Box  385 

1 00  MacArthur  Cswv 

Mayport 

Miami  Beach 

St  Petersburg  .... 

Manetta 

Moody  AFB 

Marietta 

Fort  Benning  

Forest  Park  

Fort  Gordon  

Fort  Stewart 

3010  103c 
3005  3010 

Base 
St.  Petersburg  Coast  Guard 

Station. 

Dotjbins  Air  Force  Base 

Moodv  Air  Force  Base 

600  8th  Ave  SE 

3010 

94  CSG/DE  

347  CSC5/DE     

3016  103c 
3005  3010  3016 

Plant  #6  (Lockheed) 

86  S  Cohb  Drive  Zone  54 

GA  Hwy  1  &  US  27 

Air  Force  

103c 
3005  3010  3016 

Fort  Benning 

Fort  Gillem 

Army  

Amny  

Army  

Army  „ 

3005  3010  3016 

Attn  AFZK-EH-C  

ATZHFE  EC  

103c  la^Vi 
3005  3010  3016 

Fort  Gordon  and  Nalibnai  Sig- 
nal Center. 
Fort  Stewart 

103c 
3005  3010  3016 

24th  Infantry  Div  AFZP-DEN- 

E. 

103c  la'ia 
30a5  3010  3016 
103c 

18508 
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FaciMy  name 


Hunter  Army  Airfield 


Kings  Bay  Naval  Sutxnarine 
Base. 

Atlanta  Medical  Center 

Guam  Naval  Hospital 


WAPA-Hinton  

Urbandale  Bulk  Mail  Center ... 

Cleanwater  NF:  Clayton  Creek 
Dump. 

Idaho  Panhandle  National 
Forests. 

Sheep  Experiment  Station  

Soil  and  Water  Management 
Research  Unit. 

BLM-Black  Mesa  Dump  

BLM-Blue  Dome  Unauthor- 
ized Dump. 

BLM-Browns  Guteh  

BLM-Bruneau  Open  Dump 

BLM-Butte  North  Isolated 
Tract  Hazardous  Site. 

BLM-Cassia  County  #1  

BLM-Cassia  County  #2  

BLM-Cassia  County  #3  

OLM-Castteford  Butte 

BLM-Cedar  Butte  S.  End 
Dumpsite. 

BLM-Central  Cove  Landfill  

BLM-Clarks  Air  Service  Air- 
strip-Jartxidge  RA 

BLM-Clover  Hollow  Illegal  Air- 
stnp. 

BLM-COW  Hollow  Hazardous 
Waste  Dump. 

BLM-Delamar  Silver  Mine 

BLM-Dry  Lakes  Air  Service 
Airstrip-Cascade  RA. 

BLM-Edmonds  Unauthorized 
Dump. 

BLM-ElkCrty  

BLM-Gem  County  Landfill 

BLM-German  Lake 

BLM-Graca  Illegal  Dump 

BLM-Hammett  Dump  

BLM-Hell's  Half  Acre,  E.  Fin- 
ger. 

BLM-Hells  Half  Acre.  W.  Fin- 
ger. 

BLM-Hott  Road  Site 

BLM-Howe  Dumpsite  

BLM-Hulet  Dump 

BLM-Jerome  County  Landfill .. 

BLM-Leslie  Dump  Site- 1  

BLM-Leslie  Dump  Srte-4  SW  . 

BLM-Menan  Unauthorized 
Dump. 

BLM-Montview 


BLM-Morgan's  Pasture  

BLM-Mud  Lake  Airport 

BLM-National  Guard  Impact 

Area. 

BLM-North  Creek  Mill 

BLM-Owyhee  Co.  Grandview 

Landfill. 
BLM-Owyhee  Co.  Marsing/ 

Homedale  Larxlfill. 


Facility  address 


24tti  Infantry  Div  AFZP-DEN- 

E. 
GA  State  Hwy  Spur 


1670  Clairmont  Road 
Naval  Hosp  Guam 


POBox  1012 

4000  NW  109th  Street 
T39N.  R  1 1E.  Sec  21 

1201  Ironwood  Dr  


HC62.  Box  2010  

Route  1.  Box  186.  3600  East 


T6S.  R10E.  Sec  13 
Tl0NR30ESec30    .. 


T6S.  R7E,  Sec  10.  W'/j 

T9S,  R5E,  Sec4  

T12S,  R21E.  Sec5  


T13S.  R21E.  Sec  13 
T  12S.  R21E.  Sec32 
T  12S.  R21E.  Sec31  . 
T10S.  R12E.  Sec23  .... 
T22SR32E  Sec  15  


T3N.  R4W.  Sec8  and  9 
T6S,  R9E,  Sec27  


T5S  R7E  Sec7  SESW  8  Ml  S 

ofCY. 
T.14.S.R.31.E.Sec.34 


T15S,  R35E 

TIN.  R3W,  Sec26 


T7NR38ESec24&25 


T29NR8ESEC23    

Dewey  Lane.  lOM  East  o( 
Emmett. 

T7SR25ESec.lO 

T10S.  R39E,  Sec24  

T5S.  R9E.  Sec28  

T1SR36E  Sec  4  


T1SR36E  Sec  32 


T2S  R32E  Sect  35  SW  ol  SW 

T6NR29ESec31   

T.35.R.IW.  Sec.  15 


T  7N.  R25E.  Sec34  

T6N,  R24E.  Secl8 

T6N,  R38E,  Sec26  and  27 


T8N.  R34E.  Sec22  NWNW  E 
of  City. 

TIN  R35E  Sec  33  4  34  

T6N  R34E  Sect  18  NE  of  NE 
Sec  (all)  T243S.  R243E  


T6NR29ESec6 
T6SR4ESec14  , 


City 


Fort  Stewart 
Kings  Bay  .. 


glenns  Ferry 
Blue  Dome  .. 


Decatur  

Naval  Hosp 
Guam. 

Hinton  

Urt>andale  

Headquarters  . 

Coeur  D'Alene 


Dubois ... 
Kimberly 


Bruneau 
Bruneau 
Burley  .... 


Oakley 

Oakley 

Oakley 

Castleford 
Rockfofd  .. 


Caklwell  

Glenns  Ferry 


Mountain  Home 


Juniper 


Owyhea .. 
Canyon  .. 

Ednxjnds 

Elk  City  .. 
Emmett  .. 


Johnson  Rd.  T4N  R5W  332 
SW  'A. 


Minidoka 

Grace  

Hammett 
Firth 


Firth 


Blackfoot 

Howe 

Murphy 

Jerome  County 

Leslie  

Leslie  

Madison  


Montview, 


Shelly  

Mud  Lake 

Unincorporated 

Howe 

Brurieau 


State 


GA 

GA 

GA 
GU 

lA 
lA 
ID 

ID 

10 
ID 

ID 
ID 

ID 
ID 
ID 


Marsing- 
Homedale. 


ID 

ID 
10 
ID 
ID 
ID 
ID 
ID 

10 

10 
10 

ID 

ID 
ID 

10 


ZIP 
code 


31314 

31547 

30033 
96638 

51024 
50395 
83534 

83814 

83423 
83341 

83623 
83464 

83604 
83604 
83318 


10 
10 

ID 
ID 
10 

83346 
83346 
83346 
83321 
83221 

ID 

ID 

83605 
83623 

ID 

83647 

10 

83706 

10 
ID 

83650 
83650 

ID 

83445 

10 
ID 

83525 
83617 

ID 
10 
ID 
10 

83343 
83241 
83627 
83236 

83236 

83221 
83244 
83650 
83338 
83249 
83249 
83440 

83435 

83274 
83450 
83709 

83244 
83604 

83639 


Agency 


Army 
Navy . 


Veterans  Affairs 
Navy 


Energy  

Postal  Service 
Agrculture  


Agriculture 

Agriculture 
Agriculture 


Interior 
Intenor 

Interior  , 
Interior , 
Interior . 

Interior . 
Interior . 
Interior . 
Interior . 
Interior . 

Interior . 
Interior . 

Interior . 

Interior . 

Interior . 
Interior . 

Interior . 

Interior . 
Interior . 

Interior . 
Interior . 
Interior . 
Interior . 

Interior .. 

Interior .. 
Interior .. 
Interior .. 
Intenor  .. 
Intenor  .. 
Interior  .. 
Interior .. 

Interior  .. 

Inferior .. 
Interior .. 
Interior .. 


Interior 
Intenor 

Interior . 


Reportirtg 
mechanism 


3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 
3005  3010  3016 
103c 

3005  3010  3016 

3016 

103c  3016 

3016  3010  103c 

3016  103c 
3016  103c 

103c 
103c  3016 

103c 

3016  103c 
103c 

103c 
103c 
103c 
103c 
103c 

3016  103c 
103c 

103c 

103c 

103c 
103c 

103c 

3016  103c 
103c 

103c  3016 
103c 
103c 
103c 

103c 

3010 

103c 

103c  3016 

103c 

103c 

103c 

103c 

103c 

3010  103c 

3010 

103c 

103c 
103c 

103c 
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Facility  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 

mechanism 

BLM-Owyhee  Co.  Wilson 

TlSR34ESec13 

Marsing 

ReynoWs 

Murphy 

Nampa  

Cottonwood  

Glenns  Ferry 

Buhl 

Glenns  Ferry 

Shoshone  

SpringfiekJ 

Spnngfield 

Murtaugh 

Murtaugh 

Twin  Falls  

Clyde 

Kona  

Downey 

Rupert  

Fhipert 

Batavia 

Danville  

Jeffersonville  

New  Haven  

Atchison 

Kansas  City  

Fort  Knox  

Fort  Campbell  ... 

Richmond 

Lexington  

Louisville  

New  Orleans 

England  AFB  .... 

New  Orteans 

Cypremont  

Hackberry  

Lake  Arthur  

New  Orleans 

New  Orteans 

New  Orteans 

Boston 

ID 

ID 

ID 

ID 

ID 
ID 

ID 

ID 

ID 
ID 
ID 

ID 
ID 
ID 

ID 

ID 

ID 
ID 
ID 
IL 

IL 

IN 

IN 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 
LA 

LA 

LA 

LA 

LA 
MA 

83639 

83650 

83650 

83651 

83522 
83623 

83316 

83623 

83352 
83277 
83277 

83344 
83344 
83301 

82349 

83634 

83350 
83350 

60510 

61832 
47130 
46774 
66002 
66115 
40121 
42223 
40475 
40511 
40214 
70124 
71311 
70145 
70560 

70549 

70117 

70112 
02210 

Intenor 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interk)r 

Interior 

interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

103c 

Creek  Landfill. 
BLM-Pesticide  Dump  Site. 

Reynokjs. 
BLM-Pesticide  Dumpsite  Sec. 

5. 
BLM-Pickles  Butte 

(Davidson's  Air  Servrce). 
BLM-Pullman  Mine  . .. . 

T2SR3W  Sec31   

Boise  Dist  Sec.  5  

T2NR3WSec28  Missouri  Av 
2.5MI  W-Mora  Canal. 

T29N  R4W  S14  

T6SR12ESec33 

103c 
103c 
103c 
1Q3c 

BLM-Reeder  Flying  Service 

Airstrip  #1. 
BLM-Reeder  Flying  Service 

Airstrip  #2. 
BLM-Reeder  Flying  Service 

Airstrip  «3. 
BLM-Shoshone  (Gwinn  Cave) 

103c 

T9SR12ESec13  

103c 

T8S.  R13E.  Sec6  

T4S  R17E  S14    

103c  3010  3005 
3016  103c 

BLM-Springfiekj  Dumpsite  

BLM-SpringfieW  Unauthorized 
Dumpsite. 

BLM-Twin  Falls  Co  #4  

BLM-Twin  Falls  Co  #5  

T3SR32ESec12 

103c 

T35NR32ESec15  

T12S.  R  19E,  Sec  12 

T12S,  R  19E.  Seen  

T11S.  R19E.  SecIO 

T11NR26ESec  10  12  Ml 
NW  of  Cy/T1 1 N.  R26  E. 
Sec  10. 

T35N,  R1W,  Sec  11  Nearest 
,  City  Kona. 

T11SR36ESec  l3NWof  NE 

Rt.  4,  Box  292  

Routes  16  &  59  Kane  County 
1900  E  Main  St  

103c 

103c 
103c 

BLM-Twin  Falls  Co  Murtaugh 
(East)  LandfiN. 

BLM-Upper  Little  Lost  Unau- 
thorized Dump. 

BLM-Warrior  Road  

BLM-Wiregrass  Reservoir  Site 
BR-Minidoka  Dam   

103c  3016 
103c 

103c 

3010 
3010  3016 

BR-Minidoka  Landfill  

103c 

Fermi  National  Accelerator 

Laboratory. 
Danville  Medical  Center  Hos- 

Energy   

Veterans  Affairs 

Army  

Defense  Logis- 
tics Agency. 
Arrriy  

3005  3010  3016 

103c 
103c 

pital. 

Former  Jeffersonville  Quarter- 
master Depot. 

New  Haven  Defense  Logistics 
Agency  Depot. 

Atchison  Defense  Industrial 

Located  on  Segrams  Property 

Claris  County. 
State  Rt  14   

3016  103c 
3010 

OW  Rte  1  _ 

25  Funston  Road  

103c 

Plant  Equipment  Facil. 
Region  7,  Environmental 

Services  Division  Lab. 
Arnnor  School  and  Center  at 

EPA 

Amiy  

Army  

Army  

Army  

Navy 

Agriculture 

Air  Force  

3005  3010  3016 

Hw^  31  W 

103c 
3005  3010  3016 

Fort  Knox. 
Fort  Camobell  

AFZB-FE-ECE  

US  Hwy  421  

103a 
3005  3010  3016 

Lexington  Bluegrass  Depot 

Activity. 
Lexington-Bluegrass  Army 

Depot 
Louisville  Naval  Ordnance 

103c 
3005  103c 

Haley  Rd    

3005  3010  3016 

SbuthskJe  Dr.  MDS  42  

103c  103a 
3005  3010  3016 

Station. 
Southern  Regional  Research 

Center. 
England  Air  Force  Base 

New  Orleans  Military  Ocean 

Terminal. 
SPR-Weeks  Island   

1100  Robert  E.  Lee  Blvd  

23  CSG/DE 

3010  3016  103c 
3005  3010  3016 

4400  Dauphine  St  

2  Ml  NW  of  Cyprenwnt 

3.8  Ml  W  of  Hackberry.  Hwy 

390. 
HCR  63,  Box  186 

Army  

Energy  

Energy  

Interior 

Navy 

Transportation  ... 

Veterans  Affairs 
Postal  Service  ... 

103c 
103c 

103c 

SPR-West  Hackberry 

103c 

FWS-Lacassine  National 

103c 

WikHife  Refuge. 
New  Orteans  Naval  Support 

Activity. 
New  Orteans  Coast  Guard 

2600  Gen  Meyer  Ave  BIdg 

101. 
4640  Urquhart  Street  

103c 
3010 

Base. 
New  Orteans  Medieval  Center 

1601  Perdkto  Street 

3010 

Boston  Postal  Service 

135  A  Street 

3010 

issie 
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Fadty  name 

Facflfty  addiess 

City 

State 

ZIP 

code 

Agency 

Reporting 
mechanism 

Woods  Ho<e  Coast  Guard 

Little  Harbor  Road 

FaltTwuth 

MA 

02543 

Transportation  . 

3010  103c 

Base. 

Adelphi  Lat)Ofatofy  Center  

2800  Pov»der  Mill  Rd 

Adelphi 

MD 

20783 

Army 

3005  3010  3016 

National  Institute  of  Standards 
and  Technoloqy. 

Quince  Orchard  Rd   

Gaithersburg 

MD 

20760 

Commerce 

lav, 

3005  3010  103c 

National  Mam>e  Fisheries 
Service 

South  Monis  Street  Exf 

Oxford 

MD 

21654 

Commerce  

103c  3010 

Detense  National  Stockpile 

Center. 
NIH-Bethesda 

710  Ordnance  Road 

9000  Rockville  Pike    

Baltimore       . 
Bethesrta 

MD 
MD 

21225 
20892 

Defense  Logis- 
tics Agency 

Health  and 
Human  Serv- 

3005 3010  3016 

103c 
3005  3010  3016 
103c  103a 

Goddard  Space  Flight  Center 
Annapobs  Naval  Academy 

Greenbeft  Road 

Annapolis  Naval  Complex 

8901  Wiacnnsin  Ave 

Rt  123 

Trundy  Road  Box  112  

PO  Box  1077 

BIdg  4 1  (Operations  Site) 

Greenbett  

Annapolis 

Bethesda 

South  Harpswel 

Neck. 
Searsport  

Calais   

Gouldstjoro    

MD 
MD 

MD 

ME 

ME 

ME 

ME 

20771 
21402 

20814 

04079 

04974 

04619 

04624 

ices. 

NASA 

Navy 

3010  inac 

3005  3010  3016 

National  Naval  Medical  Cen- 

Navy  

103c 
3005  3010  3016 

ter. 

Casco  Bay  Defense  Fuel 
Support  Pant. 

Searsport  Defense  Fuel  Sup- 
port Pomt. 

FWS-Seal  Island  National 
Wildlife  Re«ijge. 

GoukJstxjfo  Naval  Security 
Group  Activity 

Defense  Logis- 
tics AgerKy. 

Defense  Logis- 
Hca  Agency. 

Interior 

Navy 

103c  103a 
3010  3016  103c 

3010  3016  103c 

103c 

103c 

WinterharbOf  Naval  Secunty 

Route  186 

Wmterhartxjr     . 
White  Cloud 

ME 
Ml 

04693 
49348 

Navy 

• 

Agriculture 

3010  103c 
103c  3010  3016 

Group  Activity. 
Hufon-Manistee  NF:  Ranger 
Station. 

t2N.  Charles 

Tank  Automotive  Command    . 

6501  E.  t1  Mile  Rd  Macont) 

County. 
USHwy23  

WfiffCfl 

Ml 

48090 

Army  

3005  3010  3016 

HarrisviHe  Defense  Fuel  Sup- 

Harrisville 

Ann  Arbor  

St.  Paul 

Ml 
Ml 
MN 

48740 
48105 
55121 

103c  103a 
la-V: 

3010 

3010 

port  Point. 
Ann  Art)or  Motor  Vehicle 

2565  Plymouth  Road 

EPA _ 

Postal  Service  .. 

Emisswn  Laboratory. 
Minneapolis  St  Paul  Bulk 

3165  S.  Lexington  Ave  .. 

Mail  Center. 

Schuster  Farm 

Sec58Sl7T55N  R33W 
2501  Lester  Jones  Ave  

3200  S.  Second  Street 

Gower  

Springfield 

St.  Louis 

MO 
MO 

MO 

65803 
63118 

Agncuiture 

Army  

Defense  Map- 

MO Aviation  Classification  & 

Repair  Activity  Depot. 
Defense  Mapping  Agency-Fee 

103c 
laV:  3010 

3010 

Defense  Mapping  AgerKy  Fee 

8900  S.  Broadway 

St.  Louis 

MO 

63118 

ping  Agency. 
Defense  Map- 

3010 

MolJile  Incmeraior 

SEV*  HVI'U  NWV4  Sec  20     .. 
1222  Spruce 

McDowell  

St  Louis 

MO 

MO 

65769 
63103 

ping  Ageixy. 

EPA 

General 

Servcies  Ad^ 

St.  Louis  .- . 

3010  103c 

3005  3010  103a 

BM-Ro«a  Research  Center 

1300  Bishop  Ave 

MO 
MS 

MS 

MS 

MS 

MT 

65401 
39701 

39534 

39180 

39501 

59301 

ministration. 
Interior 

103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

Columbus  Air  Force  Base 

14  ABG/DE 

Columbus  AFB 
Keesler  AFB 

Vicksbug  

Gulfport  

Miles  City  

Keesler  Air  Force  Base 

3380CES/DE  

Engineering  Environmental 

PO  Box  631  

33rd  Ave 

Army  

\Maten«ay  Laboratory. 
Gulfpon  Naval  Construction 

Navy 

Agriculture 

103c 
3010  103c  103s 

3016  103G 

Battalion  Carter 
Fort  Keogh  Livestock  and 

Route  1,  Box  2021 

Range  Resea/ch  Labora- 
tory. 

Malmstrom  Air  Force  Base 

Facility  1501  Penmeter  Rd     . 

Great  Falls 

MT 

59402 

A*  Force  

3005  3010  3016 

BPA-Hot  Springs  Substation 

TLM  Compfex. 
Component  Devetopment  and 

Hwy  28.  S,  of  Hot  Springs. 

Sec  14  T2m  RW. 
Indus»ial  Park  

Section  6  TUN  R27E  

T14NR31E  4  Ml  E  ol  Modby  . 

Hot  Springs 

Butte  

MT 

MT 
MT 

m 

59845 
59702 

Enerar  

Enargy  

Waoor _ 

Interior f 

10acl03a 
103c 

3016 

UOc 

103c 

Integration  FadWy. 
BLM-IIIegal  Airstrip  John 

Greytak. 
BLM-Jet  Fue»  Retnery  Site  __ 

Flatwiltow  

Mostly 

18512 
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FEDERAL  Facilities  Docket,  NFRAP  Status  Facilities— Continued 


Facility  name 


BLM-Roundup  Landfill 


BLM-Sluice  Guk:h  Leaking 
Adit. 

BLM-Steamtx)at  Point  

BLM-Thonum  City  Waste 
Dump. 

BLM-Tungsten  Mill  Tailings  .. 

FWS-Charles  M.  Russell  Na- 
tional WIMIife  Refuge. 

FWS-National  Bison  Range  . 

Lyons  Station  


West  Fork  Ranger  Station 
Pope  Air  Force  Base 


Abemarie  Army  Reserve  Cen- 
ter. 

Asfieville  Army  Reserve  Cerv 
ter. 

Brevard  Army  Reserve  Center 

Chiarlotte  #1  Army  Resenre 
Center. 

Durham  #1  Army  Reserve 
Center. 

Durham  #2  Army  Reserve 
Center. 

Gamer  Army  Reserve  Center 

Greenstxxo  Army  Reserve 
Center. 

Greenville  Army  Reserve 
Center. 

Hickory  Army  Reserve  Center 

High  Point  Army  Reserve 
Center. 

Lumberton  Army  Reserve 
Center. 

Morehead  City  Army  Reserve 
Center. 

Raleigh  Army  Reserve  Center 

Rocky  Mount  Army  Reserve 
Center. 

SalistHjry  Army  Reserve  Cen- 
ter. 

Wilmington  Army  Reserve 
Center. 

National  Marine  Fisheries 
Service. 

National  Institute  of  Environ- 
mental Health  Science. 

Bogue  Burn  Pit  Marine  Corps 
Auxiliary  Landing  Bogu. 

Fort  Macon  Coast  Guard  Sta- 
tion. 

North  Dakota  Agricultural  Ex- 
periment Station. 

Northern  Great  Plains  Re- 
search Latx>ratory. 

Minot  Air  Force  Base  


CorKrete  Missile  Eariy  Warn- 
ing Station. 

Grand  Forks  Defense  Fuel 
Support  Point. 

Section  5  Impoundment 


Facility  address 


1 .5  Miles  Northwest  of 

Roundup. 
T6SR15WSec5 


T25NR10Sec18PMM  

T105R15WSec21, 22,27,28  ... 


T45W9WSec4,5,9 
P.O.  Box  110 


Cnty  Rd  212  in  Moiese  

45  Ml.  So  of  Ennis  on  Hwy 

287. 
15  Miles  South  of  Darby  Mt 

on. 
317CSG/CC  


1816  E  Main  St 
224  Louisiana  ... 


E  French  Broad  St 
1300  Westover  Dr  . 


1228  Carrol  St 
724  Foster  St  . 


2017  Garner  St  . 
1120  Church  St  . 

1391  N  Mem  Dr 


1500  12th  Street  NW 
156  Parris  Ave  


1400  Carthage  Rd 
405  Fisher  St 


3115  Western  Blvd. 
804  Fairview  Rd  .... 


1825  Woodleaf  Rd.  PO  Box 

1927. 
2144  Lakeshore  Dr  


Pivers  Island  off  US  Hwy  70 

West. 
S  on  Alexander  Dr  


Newington  Defense  Fuel  Sup- 
port Point 


City 


Roundup 


Loma 
Grant 


Glen  

Lewistown 


Moiese 
Ennis  ... 


Mcalf  Bogue 

PO  Box  237 

1605  W.  College  St 

PO  Box  459,  Hwy  6  S 

41  CSG/CC  

DET  1  57  AD/DE 

Grand  Fort<s  AFB  42nd  Street 

SWV4NWV4SEV4  of  Sec  5 

Patterson  Lane 


West  Fork  RS  ... 

Pope  AFB  

Albemarie 

Asheville  


Brevard  .. 
Chartotte 

Durham  .. 

Durham  .. 


Gamer 

Greenstx>ro 

Greenville  ... 


Hickory 

High  Point 


Raleigh 

Rocky  Mount 


Salistxjry  ... 
Wilmington 
Beaufort  .... 


Glenvil  Towrv 

ship. 
Newir>gton 


State 


Lumberton 

Morehead  City  .. 


Research  Tri- 
angle Par1<. 

Morehead  City  .. 

Atlantic  Beach  ... 

Fargo  

Mandan  

Minot  AFB 

Concrete 

Grand  Forks 


MT 

MT 
MT 

MT 
MT 

MT 
MT 

MT 

NC 

NC 

NC 

NC 
NC 

NC 

NC 

NC 
NC 

NC 

NC 
NC 

NC 

NC 

NC 
NC 

NC 

NC 

NC 

NC 

NC 
NC 
ND 
ND 
ND 
ND 
ND 
NE 
NH 


ZIP 
code 


59734-3016 

59732 
59457 

59824 
59749 

59829 

28308 

28001 

28806 

28712 
28205 

27701 

27701 

27529 
27405 

27834 

28601 
28307 

28358 

28557 

27606 
28701 

28114 

28401 

28512 

27709 

28557 
28512 
58105 
58554 
58705 
58221 
58201 


Agency 


Interior . 

Interior . 

Interior . 
Interior . 

Interior . 
Interior . 

Interior 
Interior 


Interior  .... 
Air  Force 

Army  

Army  


Army 
Army 

Army 

Army 

Army 
Army 

Army 

Army 
Army 

Army 

Army 

Army 
Army 


Army  

Army  

Commerce 


Reporting 
mechanism 


Health  and 
Human  Serv- 
ices. 

Navy 


03801 


Transportation 

Agriculture 

Agriculture 

Air  Force  

Army  


Defense  Logis- 
tics Agency. 
Agriculture 


Defense  Logis- 
tics Agency. 


103c 

103c 

103c 
3016  103c 

103c 
3010  103c 

3010  103c  ' 
3010 

3010 

3005  3010  103c 

3016 
3010  103c 

3010  103c 

3010  103c 
3010  103c 

3010  103c 

3010  103c 

3010  103c 
3010  103c 

3010  103c 

3010  103c 
3010  103c 

3010  103c 

3010  103c 

3005  3010  103c 
3010  103c 

3010  103c 

3010  103c 

3010  3016 

3005  3010  103c 

3016  103c 

3010  103c 

3010  3016  103c 

3016  103c 

3005  3010  3016 

103c 
103c  3010  3005 

3010  3016  103c 

103c 

3010  3016  103c 
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Facitity  name 


Bayonne  MHitary  Ocean  Ter- 
minal. 
Fort  Monmouth 


Fort  Monmoutti  Evans  Area 
#1. 

SFC  NV  Brittan  Army  Re- 
serve Center. 

StorcK  Army  Reserve  Center 

Stryker  Reserve  Center  

NOAA/NMFS/NEFC  

New  Brunswick  Laboratory- 
ERDA 

Somerville  Depot 


FWS-Great  Swamp  National 

Wildlife  Refuge. 
NPS-Gateway  Natksnal  Rec- 

reatkxial  Area. 
East  Orange  Medical  Center 
Hillstiorough  Suppiy  Depot  .... 

Lyons  Medical  Center  

Cibola  NF:  Cobb  Resources 

Corporation. 
Jornada  Expenmental  Range 
Lincoln  NF:  High  Rolls  Mining 

Distnct 
Santa  Fe  NF:  La  Bajada  Mine 

Melrose  Range 

Fort  Wingate  Depot  Activity  ... 

Gasbuggy  


Lovelace  Inhalation  Toxi- 
cology Research  Institute. 

BLM-Amax  Chemical  Com- 
pany. 

BLM-Anthony  Landfdl 


BLM-Artesia  Landfill  

BLM-Blanco  Landfill  

BLM-Bkxxnfield  Landfill  

BLM-Blue  Canyon  Alkjtment  .. 

BLM-Carlsbad  Landfill 

BLM-Chaparral  Landfill  

BLM-Eddy  Potash  Company  .. 

BLM-Espanola  Landfill  

BLM-Hatch  Landfill 

BLM-Hill  Landfill  

BLM-Hyde  Mine  

BLM-lnternational  Mineral  arxj 
Chemical. 

BLM-Kerr  McGee  Laguna 
Toston. 

BLM-Ken  McGee  Potash 
Company. 

BLM-Kirttand  Landfill  

BLM-La  Union  Landfill 

BLM-Las  Cruces  LandfIN 

BLM-Lemitar  Landfill  

BLM-Mesqurte  Landfill 

BLM-National  Potash  Com- 
pany. 

BLM-Orogrande  Landfill  

BLM-San  Antonio  Landfill  

BLM-Standard  Transpipe 
Corp. 

BLM-Thoreau  Landfill 


Faalify  address 


Foot  of  32nd  Street 

Tinton  &  Pinebrook  

Marconi  Road 

39th  and  Federal  Street 

Shore  Road 

2150  Nottingham  Way  .. 
Sandy  Hook  Laboratory 
986  Jersey  Avenue  


Route  206 


Rd  I.Box  152 

Fort  HarKock  .. 

Tremont  Ave  ... 
Route  206 


Knollcraft  Road 

Cibola  National  Forest 


1700  Jornada  Road  

3.3  M  S  of  Inter,  of  W  US  82  . 

1 .25  Mi  Upstream  from  La 

Bajada. 

25  Mi  W  of  Cannon  AFB 

10  Miles  East  of  Gallup  on  I- 

10. 
T29N.  R4W  S36;  55  M  E.  of 

Farmington. 
Bklg.  9200.  Kirtland  AFB  East 


Eddy  County 


T26S  R4E  Sec30  NW'/i  ♦ 
E'/?  of  Lot  2. 

T17SR25ESec10 

T29NR10WSec13  

T29N,  R11W.  Sec34 

T20SR5WSec8 

T2lSR27ESec27NMPH  .... 

T26SR5ESec14 

3071  Potash  Mine  Road  ... 
T20N  R9E  Sec  6N  MPH  ... 
T19S,  R3W.  Sec4.  Loti  .... 
T22SR1ESecS344NMPH  . 

35/32/46  4  108/41/26 

P.O.  Box  71  


Lee  County 
Lee  County 


T30NR14WSec31   

T27SR3ESec18  Dona  Ana  Co 

T23SR2ESec11  

T2SRlWSecs  13424  

T24SR3ESec29NMPH  

Eddy  4  Lee  Countys  


T22SR8ESec14SWSESW  . 

T5SR1ESec6NMPH  

So.  of  Alamogordo,  NM  on 

Hwy  54. 
T14NR13WSec20NMPH  .... 


City 


Bayonne  

Tinton  Falls 

Wall  Township 
Canxlen  


NorthfiekJ  

Trenton  

Highlands 

New  Brunsvmck 

Somerville  


Basking  Ridge 

Sandy  Hook- 
Brooklyn. 

East  Orange  .. 

Hillst)orough 
Twp. 

Lyons  

Magdalena 


Las  Cruces 
High  Roils  .. 

La  Bajada  .. 


Melrose 
Gallup  .. 


Dulce  (Near) 
Altxx^uerque 
Artesia 


AnttKXiy 


Artesia 

Blanco 

6kx}mfiekf 

Hatch  

Carlsbad  .. 
Chaparral  . 
Carlsbad  .. 
Espanola  .. 

Hatch  

Hill 

Gallup  

CaristMid  .. 

Hobbs  


Hobbs 


Kirtland 

La  Union  .... 
Las  Cruces 

Lemitar 

Mesquite  .... 
Carlst>ad  .... 


Orogrande  ... 
San  Antonia 
Alarrxigordo 

Thoreau  


State 


NJ 

NJ 

NJ 

NJ 

NJ 
NJ 
NJ 
NJ 

NJ 

NJ 

NJ 

NJ 
NJ 

NJ 
NM 

NM 
NM 

NM 

NM 
NM 

NM 

NM 

NM 

NM 

NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 

NM 

NM 

NM 
NM 
NM 
NM 
NM 
NM 

NM 
NM 
NM 

NM 


ZIP 
code 


07002 

07724 

07719 

08105 

08225 
08619 
07732 
08903 

08876 

07920 

07732 

07019 
08853 

07939 
87825 

88001 
88325 


88124 
87310 


87185 

88201 

88021 

88210 
87412 
87413 
87937 


88220 
87532 
87937 


87301 
88220 

88240 

88240 

87412 
88021 
88001 


88220 


88310 


Agency 


Army 
Army 
Army 
Army 


Army  

Army  

Commerce 
Energy  


General  Serv- 
ices Adminis- 
tration. 

Intenof 


Interior 


Veterans  Affairs 
Veterans  Affairs 

Veterans  Affairs 
Agriculture 


Agriculture 
Agriculture 

Agriculture 

Air  Force  .. 
Army  


Energy 

Energy 

Intenor 

Interior . 

Interior . 
Interior  . 
Interior  , 
Interior  , 
Interior  , 
Interior 
Interior  , 
Interior 
Interior 
Interior . 
Interior . 
Interior 

Interior 

Interior 

Interior . 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 
Interior 
Intenor 

Interior 


Reporting 
mectuinism 


3005  3010  3016 
103c  103a 

3010  3016  103c 
103a 

30103016  103c 

3010 

3010 
3010 

3005  3010 
3016  103c 

103c 


3016  103c 

3010  3016  103c 

3010 
103c  3010 

3010  103c 
103c  3016 

3016 
103c  3016 

103c 

3005  3010  3016 
3005  3010  3016 

103c 
103c 

103c  3016 

103c  3016 

103c  3016 


103c 
103c 
3016 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 


3016 
3016 
103c 
3016 
3016 
3016 
3016 
3016 
3016 
3016 
3016 
3016 


103c  3016 

103c 

3016  103c 
3016  103c 
3016  103c 
103c  3016 
103c  3016 
103c  3016 

103c  3016 
103c  3016 
103c  3016 

103c  3016 
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Facility  name 


BLM-UNM  Hazardous  Waste 

Storage  Facility. 

BLM-Velarde  Landfill 

BLM-Waste  Elec.  Transformer 

Site  No.  1 . 

BLM-Waterflow  Landfill  

Albuquerque  Hospital  

Tonopah  Test  Range  (Sandia 
National  Latxxatory). 

BLM-Henderson  Landfill 

BLM-Rio  Tinto  Copper  Mine  .. 

Plum  Island  Animal  Disease 
Center. 

Hancock  FiekJ  

Niagara  Falls  Air  Force  Re- 
serve Facility. 

Plant  #38  


Facility  address 


Stewart  Air  National  Guard 

Base. 

Youngstown  Test  Annex  

Amherst  Army  Reserve  Cerv 

ter. 
Bellmore  Maintenance  Facility 
Elihu  Root  Army  Reserve 

Center. 

Fort  Hamilton 

Fort  Totten '. 

Roosevelt  Army  Reserve 

Center. 
TSG  H.C.  Lockwood  Army 

Reserve  Center. 
Waten/liet  Arsenal  


_Wet>ster  Army  Maintenance 

Support  Activity-7. 
West  Point  Military  Academy  . 
West  Point  Military  Academy  . 

Verona  Defense  Fuel  Support 
Point. 

Colonie  Interim  Storage  Site  .. 

Knolls  Atomic  Power  Lat>ora- 
tory-Kesselring  Site. 

Knolls  Atomk;  Power  Labora- 
tory-Knolls Site. 

Niagara  Falls  Storage  Site 


Brooklyn  Information  Agency 

Emmauel  Cellard  Federal 
Buikjing. 

Federal  BuiWing  


Merchandise  Control  Sales 
Section. 


New  York 


T23s,  R2E,  Sec23 


T22NR9ESec20NMPH 
T4SR1WSec17,20 


T30NR  16WSec35 
2100  Ridgecrest 


FWS-lroquois  National  WikJ- 
life  Refuge. 

FWS-Montezuma  National 
WikJIife  Refuge. 

NPS-Fire  Island  National  Sea- 
shore. 


PO  Box  10359 


T21SR63E  Section  28,  29 
Sec  10  4  11  T45NR53E 

MDM. 
Plum  Island  — 


Taft  and  Thompson  Roads  .. 
914  Tag/DE  PO  Box  F  La- 

Salle  Station. 
Porter  4  Balmer  Rds 


Stewart  International  Airport 

Balmer  Rd  

100  N  Forest  Rd  


2755  Maple  Ave 
Burrstone  Road  . 


Ft  Hamilton 

Bayside 

101  Oak  St 


1 1 1  Finney  Blvd  

Broadway  

517  Old  RkJge  Road 


Stewart  Army  Sutipost 
RT  9W-BkJg  733 


Main  St 


1130Centi-al  Ave  

Atomic  Project  Road 


River  Rd 


East  of  Route  18,  North  of 

Pletcher. 
29th  4  3rd  Ave,  Door  15  ... 


225  Cadman  Plaza 


252  7th  Ave 

6  WorW  Trade  Center 
201  Varick  St 


PO  Box  517 

3395  Route  5  4  20  East 
120  Laurel  Sto^eet  


City 


Las  Cruces 


Velarde 
Socorro 


Waterflow  ....^. 
Albuquerque  ... 


Tonopah 


Henderson  .... 
Mountain  City 

Orient  Point ... 


North  Syracuse 
Niagara  Falls 

lAP. 
Porter  TWP 


Newtxjrgh 


Porter  Center 
Buffalo 


Bellrrxxe 
Utk» 


Brooklyn 

Queens  

Hempstead 


Malone  .... 
Watervllet 
Wet>ster  .. 


West  Point 
West  Point 


Verona 


Cotonie 

West  Milton 

Niskayuna  .. 

Lewistown  .. 

Brooklyn 


Brooklyn  .. 
NewYorit 
New  York 
New  York 


Alabama 

Seneca  Falls 
Patchogue .... 


State 


NM 

NM 
NM 

NM 
NM 

NV 

NV 
NV 

NY 

NY 
NY 

NY 

NY 

NY 
NY 

NY 
NY 

NY 
NY 
NY 

NY 

NY 

NY 

NY 
NY 

NY 

NY 
NY 

NY 

NY 
NY 


NY 

NY 

NY 

NY 

NY 
NY 
NY 


ZIP 
code 


Agency 


88001 

87582 
87801 

87421 
87106 

89049 


Interior . 

Interior . 
Interior . 


89831 

11957 

13212 
14304 

14131 

12550 

14131 
14221 

11710 
13502 

11252 
11359 
11550 

12953 

12189 

14580 

10996 
10996 

13478 

12205 
12020 

12301-1072 

14092 

11232 

11201 

10001 

10048 

10014 

14003 
13148 
11772 


Interior 

Veterans  Affairs 

Energy  


Reporting 
mectianism 


Interior , 
Interior 


Agriculture 

Air  Force  .. 
Air  Force  .. 


Air  Force  ... 
Air  Force  ... 


Air  Force 
Army  


Army 
Army 

Army 
Army 
Army 

Army 

Army 

Army 

Army 
Army 


Defense  Logis- 
tics Agency. 

Energy  

Energy  


Energy 
Energy 


General  Serv- 
ices Adminis- 
tration. 

General  Serv- 
k:es  Adminis- 
tiation. 

General  Sen/- 
ices  Adminis- 
tration. 

General  Serv- 
ices Admiriis- 
tration. 

General  Serv- 
ices Adminis- 
tration. 

Interior 


Interior 
Intenor 


3005  3010  3016 

103c 
103c  3016 
103c 

103c  3016 
3005  3010  3016 

103c 
3005  3010  103c 

103a  3016 
103c 
103c 

3016  103c 

3010  3016  103c 

3005  3010  3016 
103c 

3006  3010  3016 
103c 

103c  3010  3016 

103c  3016 
3010 

3010  3016 
3010 

3010 103c 
3010  103c 
3010 

3010 

3005  3010  3016 

103a 
3010  103c 

3016 

3005  3010  3016 

103c  103a 
3010  3016  103c 

3005  3010  3016 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3016  103c 

3010 


3010 

3010 

3010 

3010 

3016  103c 
3010  3016  103c 
3016  3010 
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Facility  name 


NPS-Gateway  National  Rec- 

reatKx^  Area. 

NPS-United  Nuclear 

Pennsylvania  Ave/Fountain 

Ave  Larvjfills. 
Brooklyn  Naval  and  Manne 

Corps  Reserve  Center. 
Mitchel  Field  Housing  Facility 


Mitchet  Manor  Housing  Facil- 
ity. 

New  Yoric  Naval  Station 

Rochester  Naval  Irxjustrial 
Reserve  Ordinarx;e  Plant. 

Stapieton  Naval  Station  

Binghamton  Post  Office  

Manhattan  General  Mail  Facil- 
ity. 

Aids  to  Navigation  Team 

Moricties  Coast  Guard  Group 

Shinnecok  Coast  Guard  Sta- 
tion. 

Support  Center  Governor's  Is- 
land. 

Castle  Point  Hosp4tal 

Columbus  Defense  Construc- 
tion Supply  Center. 

Lima  Defense  Plant  Rep- 
resentative Office. 

Electronic  Supply  Center  

Cincinnati  Defense  Fuel  Sup- 
port Plant. 

Aridrew  W.  Breidenbach  Envi- 
ronmental Research  Ctr. 

Center  Hill  Hazardous  Waste 
Engrg  Research  Lab. 

Testing  arvj  Evaluation  Facil- 
ity. 

Plum  Brook 


Grazingiarxls  Research 

Plant  Sciences  and  Water 
Conservahon  Laboratory. 
Range  arxj  Pasture  Research 

137th  Tactical  Airlift  Wing  

VafX»  Air  Force  Base 


Fort  Sill  Field  Artillery 
Fort  Git>son  Lake  


Robert  S.  Ken  Lock  Dam  & 

Reservoir. 
BIA-Caddo  County  Landfill  »1 


FWS-WichJta  Mountains  Na- 
tional WikHife  Refuge. 

FS-Lowell  Ranger  Station  ... 

Siuslaw  NF:  Mt.  Hebo  Air 
Force  Station. 

Willamette  National  Forest  .. 

Keno  Air  Force  Station 


Kingsley  FieW , 

Astoha  Fiekj  Office 


BonneviNe  Dam  Air  Enforce- 
ment Division. 


Facility  address 


Floyd  Bennett  FieW 


OW  Rte.  55 

Pennsylvania  Ave.  Shore 

Pkwy. 
Ftoyd  Bennett  FieW 


Navsta  New  York  Housing  Of- 
rice.  BWg.  19.  West  Road. 
Mitchel  FiekJ. 

Navsta  New  York  Housing  Of- 
fice, 85  A  Mitchel  Avenue. 

207  Flushing  Ave  

121  Lincoln  Avenue  


Stapieton  

Ill  Henry  Sti^eet 

West  29th  St  and  9th  Ave 


7063  Lighthouse  Drive  .. 
100  Moriches  Island  Rd 


C/0  US  Coast  Guard  Group 

Rte.  9D  

3990  E.  Broad  St.  Franklin 
County. 

1 1 55  Buckeye  Rd,  Allen 
County. 

1507  Wilmington  Pike  Mont- 
gomery County. 

4820  River  Rd  Hamilton 
County. 

26  W.  St.  Clair  Sti^eet 


5595  Center  Hill  Road 
1600  Gest  Street 


Taytor  &  Columtxjs  Rd  Erie 
County. 

P.O.  Box  1199 

1301  N.  Western  Rd  


2000  18th  Street  

Will  Rogers  Wortd  Airport 
71  ABG/DE 


Bkjg  1950 


Star  Route  4 


SE/4  Sec7  T5N  R1 1 W  SW/4 

Sec8. 
Route  1.  Box  448  


Rd  1 806—433  on  Spur  447 
8  Ml  E.  of  Hwy22  


Highway  126  35^MI  E  of  CY  .. 
Haymaker  Mt  Rd  Peak  end  of 
Rd. 

114TFTS/CC  

Hwy  30  &  Maritime  Rd 

N  of  CY  on  Riv 


^Brooklyn 

Garden  City  .. 

East  Meadow 


Brooklyn  ... 
Rochester 


City 


Brooklyn 

Pawling  . 
Brooklyn 


Staten  Island 
Bir)ghamton  .. 
New  York  


Saugerties 

East  Mork:fies  . 
Hampton  Bays 

Governor's  Is- 
land. 

Castle  R  

Columbus 


Lima 

Dayton  .... 

Cincinnati 

CirKinnati 

CirKlnnati 

Cincinnati 

Sandusky 

El  Reno  ... 
Stillwater  . 


Woodward 

Oklahoma  City 
Enkl 


Fort  Sill  .... 

Pryor  

Sallisaw  .... 

Apactie 

Indiahoma 


Lowell 
Hebo  . 


Eugene 
Keno  .... 


Klamath  Falls 
Astoria 


Bonneville 


State 


NY 

NY 
NY 

NY 

NY 

NY 

NY 
NY 

NY 
NY 
NY 

NY 
NY 
NY 

NY 

NY 
OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OK 
OK 

OK 
OK 
OK 

OK 

OK 

OK 

OK 

OK 

OR 
OR 

OR 
OR 

OR 
OR 

OR 


ZIP 
code 


11234 

12564 
11207 

11234 

11530 

11554 

11251 
14653 

10304 
13902 
10001 

12477 
11940 
11946 

10004 

12511 
43215 

45804-1898 

45444 

45233 

45268 

45268 

45203 

44870 

73036 
74076 

73801 

73702 

73503 

74361 

74063 


97452 
97122 

97440 
97627 

97601 
97103 

97008 


Agency 


Interior 

Interior 
Interior 


Navy 
Navy 


Navy 

Navy 
Navy 


Navy 

Postal  Service  .. 
Postal  Service  ... 

Transportation  .. 
Transportation  ... 
Transportation  ... 

Transportation  ... 

Veterans  Affairs 
Army  


Army  

Defense 


Defense  Logis- 
tics Agency. 
EPA 


EPA  ... 
EPA  ... 
NASA 


Agriculture 
Agncutture 

Agriculture 
Air  Force  .. 
Air  Force  .. 


Army 


Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Interior 


Interior . 


ArgKutture 
Agncutture 

Agriculture 
Air  Force  .. 


Air  Force  

Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 


Reporting 
mechanism 


103c 

103c  3010 
3010 

103c 

103c 

103c 

3010  103c 
103c 

3010 

3010  103c 
3010  103c 

3010 
3010 
3010 

3010  103c 

3010  103c 
3005  3010  3016 

103c 
3010  3016  103c 

3010  3016  103c 

3010  3016  103c 

3005  3010  3016 

3005  3010  3016 

3005  3010  3016 

3010  3016  103c 

103a 
3016  103c 
3016  103c 

103c  3016 

103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3016 

3005  3010  3016 

103c 

3016  103c 

3010 

103c  3010  3016 

3016  103c 
3010 

3010  3016  103c 
30T0  3016 

3010  103a  3016 
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Facility  name 


North  Pacifk:  Division-Mate- 

nals  Latxjratory. 
Portiand  3  Mile  Canyon  Site  . 

The  Dalles  Dam  Air  Enforce- 
ment Division. 
Willamette  Falls  Locks 


BPA-Atvey  Substation  

BPA-Oregon  City 

BPA-Troutdale  Sut>station 

Corvallis  Environmental  Re- 
search Latxjratory. 

BLM-Lytle  Boulevard  Dump  ... 

BLK^Merlin  Landfill  

BLM-Minexco  Millsite  

BLM-Slides  Dump  Sne 

BLM-Vale  City  Dumpsite 

BM-Albany  Latx)ratory  

N  PS-Crater  Lake  National 
Park. 

Tongue  Point  Job  Corps  Cen- 
ter. 

Astona  Coast  Guard  Base 

Coos  Bay  Ant  

Portland  Marine  Safety  Coast 
Guard  Station. 

Greater  Pittsburgh  Inter- 
national Airport. 

Charles  E.  Kelly  Support  Cerv 
ter. 

Philadelphia  Defense  Person- 
nel Support  Center. 

Bettis  Atomic  Power  Labora- 
tory. 

N  PS-Gettysburg  National  Mili- 
tary Park. 

N  PS-Valley  Forge  Natk>nal 
Historic  Park. 

Camp  Santiago  

Fort  Allen 

Fort  Buchanan 

Center  for  Energy  and  Envi- 
ronmental Research. 
Ceiba  Naval  Station  


Facility  address 


Roosevelt  Roads  Naval  Sta- 
tion. 
Vieques  East 


Borinquen  Coast  Guard  Air 

Station. 
Beaufort  Marine  Corps  Air 

Station. 

Beaufort  Naval  Hospital  

Charieston  Naval  Shipyard  .... 
Charieston  Naval  Weapons 

Station  South  Annex. 
Black  Hills  NF:  Custer  Ranger 

Disti^ict. 
Black  Hills  NF:  Spokane  Mu- 

nitkjns. 
Silver  King  Mines  Inc  

Holston  Army  Ammunition 

Plant. 
Memphis  Naval  Air  Station  .... 


1491  NW  Graham  Ave  .... 
184  1.2MI  Wof  Exit  147 

Exit  88  

West  Linn  


86000  Franklin  

16885  Eaden  Road 

Sundial  Rd 

200  SW  35th  St 


Tl9SR46ESec31T20R46  ... 

T35SR6WSec27 .: 

T9SR42ESec8 

T1 5SR46ESec35,LOTS1 ,2 

T18SR45ESec32 

1450  SW  Queen  Ave 

Hwy  62  


Betwn  MP  95  &  96  Hwy  30  .. 


Hwy  30  at  Tongue  Point 

4333  Boat  Basin  Rd 

6767  N  Basin  


911  TAG/DE 

US  Army 

2800  S  20th  St 

PO  Box  109  Bettis  Rd  . 

Rd  1  

Rte  23 


Allen  FossH  Plant 


Route  1  .. 
Route  1  .. 
Route  28 


City 


Road  108  KM  1.1  

Roosevelt  Roads r. 


Villa  Verde  Sti-eet  Drydock  & 

Repair  Facility. 
Vieques  


Ramey  Air  Force  Base 
LaFrene  Road  


SC  Highway  280 

Viaduct  Road 

Remount  Road  ... 


647  North  3rd  St  

R6E,  T25,  SWV4,  Sec  26 

US  Hwy.  18 

West  Stone  Drive  

MillingtorvArtington  Road 
2574  Plant  Rd  


Troutdale  ... 
Arlington  .... 
The  Dalles 
West  Linn  . 


Eugene  

Oregon  City 

Troutdale 

Corvallis  


Vale 

Merlin  

Baker  

Ontario 

Vale 

Albany 

Crater  Lake 

Astoria 


Astoria 

Charieston 
Portland  .... 


Pittstxjrgh  .... 

Oakdale  

Philadelphia 


West  Mifflin  Bor- 
ough. 
GettystKjrg  


Valley  Forge 

Salinas _. 

Juana  Diaz  .. 
San  Juan  .... 


Mayaquez  

Ceit>a  

Miramar ; 

Vieques 

AquadiHa 

Beaufort 


State 


Beaufort  

Charleston  

North  Charieston 


Custer 

Spokane  ... 
EdgerrKKit 
Kinqsport .. 
Millington  .. 
Memphis  .. 


OR 

OR 

OR 

OR 

OR 
OR 
OR 
OR 

OR 
OR 
OR 
OR 
OR 
OR 
OR 

OR 

OR 

OR 
OR 

PA 

PA 

PA 

PA 

PA 

PA 

PR 
PR 
PR 

PR 

PR 

PR 

PR 

PR 

SC 

SC 
SC 
SC 

SO 

SD 

SD 

TN 

TN 

TN 


ZIP 
code 


97050 

97812 

97058 

97068 

97405 
97045 
97060 
97333 

97918 
97532 
97814 
97914 
97918-0008 
97321 
97604 

97103 

97103 
97420 
97217 

15231 

15071 

19101 

15122-0109 

17325 

19481 

00751 
00665 
00934 

00708 

00635 

00903 

00765 

00604 

29904 

29902 
29408 
29406 

57730 


57735 
37660 
38054 
38109 


Agency 


Corps  of  Engi- 
rieers,  Civil. 

Corps  of  Engi- 
neers. Civil. 

Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Er^ergy  

Energy  

Energy  

EPA 


Interior 
Interior 
lnterk>r 
Interior 
Interior 
Interior 
Interior 

Labor .. 


Transportation 
Transportation 
Transportation 


Air  Force 

Army  

Army  

Energy  ... 
Interior .... 
Interior .... 


Army 
Army 
Army 


Energy  

Navy 

Navy 

fMavy 

Transportation 
Navy 


Navy 
Navy 
Navy 


Agriculture 
Agriculture 


Tennessee  Val- 
ley Auttiority. 
Arrtiy  


fviavy 


Tennessee  Val- 
ley Autfx)rrty. 


Reporting 
mechanism 


3010 

3010 

3010 

103c  3016 

3010  103c 
103a 

3010  103c 
3010 

3016  103c 
3016  103c 
3016  103c 
3016  103c 
3016  103c 
3010  3016 
3010  103c 

3010  103c 

3010 
3010 
3010 

3016  103c 

3010  103c 

3005  3010  3016 

3005  3010  3016 

103c 
103c 

103c  3010 

103c  3010 
103c  3010  3016 

3005  3010  103c 
3016 

3016  103c 

3006  3010  3016 
103c 

3005  3010  3016 

103c  3005  3010 

3016 
3010  103c 

3005  3010  3016 

103c  103a 
3010 

3005  3010  3016 
103c 

3010  3016 

103c  3016 

3010  103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c 

3005  3010  3016 
103c  103a 
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Facility  name 


Bull  Run  Foss4l  Plant 

Cumberland  Fossil  Plant 

Hartsville  Site  

John  Sevier  Fossil  Plant 

Kingston  Fossil  Plant  

Sequoyati  Nuclear  Plant 
Watts  Bar  Nuclear  Plant 


Conservation  and  Production 
Research  Latx>ratory. 

Cotton  Insects  Research  Lab- 
oratory. 

Honey  Bee  Research  Lat>ora- 
tory. 

Knipling-Bushland  Livestock 
Insects  Latx>ratory. 

Sut>trop«cal  Agriculture  Re- 
search Latxxatory. 

147th  Wing  at  Ellington  Field  . 

Bergstrom  Air  Force  Base  

Dyess  Air  Force  Base  


Nederland  Air  National  Guard 
Sheppard  Air  Force  Base  


Canyon  Lake  Recreation  Area 

Corpus  Chnsti  Army  Mainte- 
nance Support  Activity. 
Fort  Bliss  Air  Defense  Center 

Fuels  &  Lutjncant  Research 

Laboratory. 
Saginaw  Aircraft  Plant 


Terrell  Nike  Missile  Site  

Lake  Lavon-North  Gutly  Site  1 

Lake  Lavon-St  Paul  Site  2  


Houston  laboratory 

FWS-Laguna  Atascosa  Na- 
tional WikJIife  Refuge. 

NPS-Padre  Island  National 
Seashore  Bone  Yard. 

Bastrop  Federal  Correctional 
Institutkxi. 

L.B.  Johnson  Space  Center  ... 

Chase  Field  Naval  Air  Station 
Kingsville  Naval  Air  Station  .... 
Plant  #78  


Facility  address 


Edgemoor  Rd.,  6  Mi  SE  of 

Oak  Ridge. 
TN  Highway  149  South 


TN  Hwy  25  

TN  Hwy  70E 

Oft  1^0  East  

Hixson  Pike  Rd  

TN  Hwy  68  

'h  Mrie  W..  T-40  S 


Intersection  SH  16  arxt  IH  10 

FM  1015.  South  Expressway 
83. 

Ckjthier  Avenue 

67  CSG/DE  


96  CSG/CC  ... 

Highway  69  ... 
3750  ABG/DE 


North  Skje  of  Canyon  Lake 

(by  dam). 
2022  Saratoga 


Pershing  Drive 
6220  Cuevra  ..., 


Blue  Mourxj  Road  Highway 
156. 

'/?  Ml  E.  of  Hwy  205  

Highway  380  


S  End  Rolling  Meadows  St 


6608  Homwood  Dr 
P.O.  Box  450 


Park  Road  22 

Hwy95  8MI  NE  of  Bastrop 
2101  NASA  Road 


SW  202  5  Ml  E.  of  Beeville  ... 

Military  Highway  

35  Ml.  NW  of  Brigham  City. 
Mail  Stop  250. 


City 


Oak  Ridge 

Cumberland  City 

HartsviHe 

Rogersville  

Kingston 

Daisy 

Spring  City  

Bushland 

Brownsville 

Weslaco 

Kerrville  

Weslaco  

Houston  

Bergstrom  AFB  . 

AtMlene _. 


Nederland  

Wichita  Falls  .. 

San  Antonio  ... 

Corpus  Chnsti 

Fort  Bliss 

San  Antor>io  ... 

Saginaw  


Terrell ... 
Wylie  .... 


Wyle 


Houston  ... 
Rk)  Hondo 


Corpus  Christi  ... 

Bastrop  

Houston  

Beeville  

Kingsville 

Brigham  City  


State 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 
TX 
UT 


ZIP 
code 


37930 

37050 

37050 

37134 

37763 

37319 

37381 

79012 

78520 

78520 

78028 

76115 

77209 
78743 

79607 

77627 

76311 

78234 

78415 

79916 

78284 

76131 

75160 
75077 

75098 

77074 


78418 

78602 

77058 

78103 
78363 
84302 


Agency 


Tennessee  Val- 
ley Auttxwity. 

Tenr>essee  Val- 
ley Auttxjrity. 

Tennessee  Val- 
ley Auttwrity. 

Tennessee  Val- 
ley Auttiority. 

Tennessee  Val- 
ley Auttrorrty. 

Tennessee  Val- 
ley Autftority. 

Tennessee  Val- 
ley AuttKirity. 

Agriculture 


Agriculture 

Agncutture 

Agriculture 

Agriculture 

Air  Force  .. 
Air  Force  .. 


Air  Force 

Air  Force 
Air  Force 

Army  


Army 
Army 
Army 
Army 


Army  

Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers. Civil. 

EPA 

Interior 


Interior 
Justk:e 
NASA  . 


Navy 

Navy 

Air  Force 


Reporting 
mechanism 


3010 

3010 

3010  103a 

3005  3010  103c 

3005  3010  103c 

3005  3010  103c 

103a 
3005  3010  103c 

3016  103c 

103c 

103c 

3016 

3010  3016 

103c  3016 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103c  103a 
103c 
3005  3010  3016 

103c 
103c 

3005  3010  103c 

103a 
3005  3010  3016 

103c  103a 
103c 

3010  103c 

103c 
3016 

103c 

3010  103c 
103c 

3010  3016  103c 

3010  3016 

3005  3010  3016 

103a 
3005  3010  103c 
3010  103c  103a 
3010  3016  103c 
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Facility  name 


BLM-Chevron  Red  Wash  Unit 

BLM-Desert  Mound  Mine  

BLM-East  Summit  Mining 
Claims. 

BLM-Frye  Canyon  Tailing  

BLM-lreco  Chemical 


BLM-Mercur  Canyon  Outwash 
BLM-Si^er  Maple  Claims 


BLM-Snowville  Landfill  . 
BLM-Wendover  Landfill 


Cottonwood  Canyon 

Ore  Buying  StatiorvMoab 

Oyster  Point  Devetopment 
Corp. 

Arlington  Hall  Station  

Arlington  Manr>e  Corps  Battal- 
ion Headquarters  ARL. 

Roanoke  Navy  and  Marine 
Corps  Reserve. 

Okarxjgan  NF:  AkJer  Creek  ... 

Okanogan  NF:  Bonaparte  

Okarx)gan  NF:  Eight  Mile 
Ranch. 

Okarx)gan  1^:  Kerr 

Okanogan  NF:  Lost  Lake 

OkarK>gan  NF:  Minnie  Mine  ... 

Okanogan  NF:  Twisp  


Pacific  N.W.  Forest  Range 

Experiment  Station. 
BPA-Bell  Sut>station 


BPA-Columbia  Substation 
BPA-Midway  Sutistation ... 
BPA-Olympta  Substaiton  .. 


BPA-Port  Angeles  

BPA-Snohomish  Sut)statk>n  ... 

BLM-EnIo  Powertvxse  AKA 
Similkameen. 

BLM-Oroville  Landfill  

BR-Chandler  Power  &  Pump- 
ing Plant. 

BR-Grand  Coulee  Dam 
Project. 

Br-Smith  Wasteway 

Camp  Wesley  Harns  Marine 
Facility. 

Jim  Creek  Naval  Radio  Sta- 
tion T. 

Seattle  Naval  Station  

FAA-Mica  Peak  


Facility  address 


T7SR7ESec22 

T34NR13WSec35  

T31WR20WSec11,14 


T36SR16ESec34 

17SR1ESec5,6.7  Pelican  R 

Site  A&B. 
Highway  73.  East  of  Tooele 

Army  Depot. 
T2SR4ESec3.  4  Utah  Hwy 

248. 

TUN,  R9W.  Sec32  

T1S.  R19W.  Sec3,  Lots  1  And 

2,  3  Ml  E  of  Wendover. 

T37SR2lESec3  

T26SR22ESec6PARCLABC  .. 
610  Thimble  Shoals  Blvd 

US  Army 

Henderson  Hall  _ 


5301  Barnes  Ave 


T32N.  R22E,  S-23  8  Ml  S  of 

TWISP. 
T33N.  R22E  WM  SI  7  SW'A 

NW'/^. 
3625  93rd  Ave  S 


E  2400  Hawthorne  Rd 


St  WMi  28  6  Ml  S  of  CY  ... 
Priest  Rapids  off  Hwy  24  .. 
5340  Trosper  Road  SW  .._ 


1400  E  Park  Street 
10th  &  Avenue  D  .... 


T40NR27ESec13 


T40NR27Sec18 

Okj  Inland  Empire  Hwy 

PO  Box  620 „... 


5  Ml.  E.  of  Pasco 

Seabeck  Hwy  3  Ml  W  of  CY  .. 

4  Miles  East  of  State  Highway 
530  at  Oso. 

7500  Sand  Point  Way  

T24N.  R45E,  S14  


City 


Vernal  

Cedar  City 


Hite 
Lehi 


Tooele  .... 
Park  City 


Snowvllle  .. 
Wendover 


Hite  

Moab 

Newport  Nes 


Warrenton 

Arlington „ 

Roanoke  


Twisp  

Chesaw  

Winthrop  ... 

Conconully 

Chesaw  

Twisp  


Twisp  

Tumwater 
Mead 


Rock  Island 
Sunny  side  .. 
Olympia 


Port  Angeles 
Snohomish  ... 


Oroville 


Oroville 

Benton  City 


Grand  Coulee  ... 

Pasco  

Bremerton  


Oso 


Seattle 
Mk:a  ... 


State 


UT 
UT 
UT 

UT 
UT 

UT 

UT 

UT 
UT- 

UT 
UT 
VA 

VA 
VA 

VA 

WA 
WA 
WA 

WA 
WA 
WA 

WA 

WA 

WA 

WA 
WA 
WA 

WA 
WA 

WA 

WA 
WA 

WA 

WA 
WA 

WA 

WA 
WA 


ZIP 
code 


84078 
84720 


84511 
84043 

84074 

84060 

84336 
84083 

84511 
84532 
23601 

22186 
22214 

24019 

98856 
98844 
98862 

98819 
98844 
98856 

98856 

98501 

98021 

98850 
98944 
98502 

98362 
98290 

98844 

98844 
99320 

99133 


98310 

98223 

98115 
99023 


Agency 


Interior . 
Interior . 
Interior . 

Interior . 
Interior . 

Interior . 

Interior , 

Interior 
Interior 


Interior .... 
Interior .... 
Air  Force 


Army 
Navy  . 


Navy 

Agrkxilture 
Agriculture 
Agriculture 

Agriculture 
Agriculture 
Agriculture 

Agriculture 

Agriculture 

Energy  


Energy 
Energy 
Energy 

Energy 
Energy 

Interior . 

Interior . 
Interior . 

Interior . 


Interior .... 
Navy 


Navy 


Navy 

Transportatkxi 


Reporting 
mecttarvsm 


3016  103c  103a 
3016  103c 
3016  103c 

3016  103c 
3005  3010  3016 

103c 
3016  103c 

3016  103c 

103c 
103c  3016 

3016  103c 
3016  103c 
103c 

3010  103c 
103c 

3010  103c 

103c 
103c 
103c 

103c 
103c 
3016  103c 

103c 

3016  103c 

3010  3016  103c 

103a 
3016  103c 
3010  3016  103c 
30103016  103c 

103a 
103a 
3010  3016  103c 

103a 
103c 

103c  3016 
103c 

3010  3016 

3016  103c 
103c 

103c 

3010  103a 
103c  3016 


UMI 


18518 
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FactMyname 

Faculty  address 

City 

State 

ZIP 

code 

Agency 

Reporbng 
mechanism 

Seattle  Coast  Guard  Support 

Center. 
Seattle  Coast  Guard  Support 

Center  Annex. 
Forest  Products  Latxxatory  ... 
Pewaukee  Army  Reserve 

1519Alaskan  Way  S  

2700  W  Commodore  Way  

One  Grttord  Pinchot  Dnve 

619  W  Wisconsin  Ave 

Seattle 

Seattle 

Madison  

Pewaukee  

Milwaukee 

Cheyenne  

QiHette 

MiSS  •••••■••••••>. 

Baroil 

BouWer  

Cody  

WA 

WA 

Wl 
Wl 

Wl 

WY 

WY 
WY 
WY 
WY 
WY 
WY 
WY 

WY 

98134 

98119 

53705 
53072 

53207 

82009 

82644 

Transportation  ... 

Transportabon  ... 

Agnculture 

Army  

Transportabon  ... 

Agnculture 

Energy  

Energy  

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

3010 

3010 

3005  3010  3016 
3010  103c 

3010 

3016  103c 

103c 
103c 
103c 

Center. 

Milwaukee  Coast  Guard 
Group  Base. 

High  Plains  Grassland  Re- 
search Station. 

Hoe  Creek  

2420  Lincoln  Menrwnal  Or 

8408  HikJreth  Road 

W  of  Mt'vie^'iiii's<)i^^ 

T26NR90WSec26  

T31NR108WSec3 

T52NR101WSec20  

T30NR9lWSec1   

WAPA-Casper  FieW  Br  

BLM-Baroil  Landfill  

BLM-BouWer  Undfii 

103c 

BLM-Cody  Landfill 

103c 

BLM-OW  Lysite  Landfill  

103r 

BLM-Riverton  Landfill  

BLM-South  Bighorn  County 

T34NR96WSec26.  'A  Ml  E  of 

Riverton. 
T52NR93WSec20  

Riverton  

82501 

103c 
103c 

Landfill. 

Tuesday 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 
[FHWA  Docltet  No.  89-1] 
RIN212&-AD50 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on 
Uniform  Traffic  Control  Devices 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Corrections  to  final  amendments 
to  the  Manual  on  Uniform  Traffic 
Control  Devices  (MUTCD). 

SUMMARY:  This  document  incorporates 
by  reference  into  the  Code  of  Federal 
Regulations  errata  corrections  to  the 
MUTCD,  Part  VI,  Standards  and  Guides 
for  Traffic  Controls  for  Street  and 
Highway  Construction.  Maintenance. 
Utility,  and  Incident  Management 
Operations.  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  655.  subpart  F. 
and  recognized  as  the  national  standard 
for  traffic  control  on  all  public  roads. 
These  corrections  affect  part  VI  of  the 
MUTCD  in  its  entirety,  and  are  intended 
to  improve  the  safety  of  workers, 
pedestrians,  and  motorists  in  temporary 
traffic  control  zones. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  April  11,  1995. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Michael  E.  Robinson,  Office  of  Highway 
Safety.  (202)  366-2193,  or  Mr.  Wilbert 
Baccus,  Office  of  Chief  Counsel,  (202) 
366-0780,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Room  3419.  Washington.  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION:  The 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  Part  7. 
appendix  D.  Part  VI  of  the  MUTCD  may 
be  purchased  for  $16.00  from  the 
Superintendent  of  Documents,  U.  S. 
Government  Printing  Office, 
Washington,  DC  20402,  Stock  No.  050- 
001-00316-3. 

The  FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  assigned  an 
identification  number  which  indicates, 
by  Roman  numeral,  the  organizational 
part  of  the  MUTCD  affected  and.  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received  (e.g..  Request  VIII- 
9). 

This  amendment,  which  the  FHWA  is 
incorporating  by  reference  into  23  CFR 
655.  contains  errata  corrections  to  Part 
VI  of  the  MUTCD.  Standards  and  Guides 
for  Traffic  Control  for  Street  and 
Highway  Construction.  Maintenance, 


Utility,  and  Incident  Management 
Operations.  Part  VI  sets  forth  principles 
and  prescribes  standards  for  temporary 
traffic  control  zone  operations  on  streets 
and  highways  in  the  United  States. 
Also,  part  VI  addresses  the  design, 
administration,  and  operation  of  street 
and  highway  temporary  traffic  control 
plans  and  projects.  With  the  current 
emphasis  on  repairing  the  Nation's 
highways  and  improving  safety  in 
temporary  traffic  control  zone  areas,  an 
updated  and  more  accurate  part  VI  will 
better  serve  the  highway  community. 
Previous  Federal  Register  actions 
regarding  changes  to  part  VI  are 
contained  in  FHWA  docket  number  89- 
1,  Notice  No.  7. 

The  text  changes  resulting  from  this 
amendment  to  the  MUTCD  have  been 
titled  "Errata  No.l  to  the  1988  Edition 
of  MUTCD,  Revision  3"  dated 
November  1994.  It  will  be  available 
from  the  Government  Printing  Office 
(GPO),  Superintendent  of  Documents, 
Washington,  D.C.  20402,  (202)  783- 
3238.  Everyone  currently  appearing  on 
the  FHWA  Office  of  Highway  Safety's 
Federal  Register  mailing  list  will  be 
sent  a  copy. 

Discussion  of  Amendments 

The  FHWA  discovered  several  errors 
in  Part  VI  after  the  document  was 
incorporated  by  reference  into  23  CFR 
655  on  December  10,  1993  (FHWA 
docket  number  89-1,  Notice  No.  7).  The 
errors  were  not  substantial  in  nature, 
and  the  FHWA  has  been  able  to  correct 
most  of  them  by  way  of  "pen  and  ink" 
changes  to  provide  text  clarification  and 
consistency  and  correct  grammatical, 
typographical,  and  pictorial  errors. 
Examples  of  errors  that  were  corrected 
include:  assigning  numbers  to  several 
signs  for  which  no  numbers  had  been 
provided  in  the  original  Part  VI;  using 
correct  terminology  for  certain  signs  and 
other  traffic  control  devices  (e.g., 
octagonal  in  shape  in  lieu  of  square); 
correcting  distances  (i.e.,  changing  the 
term  "2S"  to  "Buffer  Space"  in  some 
Typical  Application  diagrams);  and 
changing  a  "shall"  to  a  "should" 
condition  for  Truck  Mounted 
Attenuators  (this  was  an  inadvertent 
change  made  during  the  rulemaking 
process). 

Another  correction  involved  figure 
VI-9  on  page  62  and  figure  TA-4  on 
page  115.  As  revised,  the  MUTCD  part 
VI  disallowed  the  use  of  four  or  more 
lights  arranged  horizontally,  as  the 
caution  mode  for  Arrow  Displays.  The 
FHWA  has  since  learned  that  making 
the  electrical  modifications  needed  to 
alter  Arrow  Displays  which  currently 
use  the  horizontal  arrangement  would 
cause  an  undue  financial  burden  on 


many  public  agencies.  After  further 
review  of  this  matter,  the  FHWA  has 
found  no  research  or  operational 
experience  showing  the  horizontal 
caution  mode  display  creates  an  unsafe 
condition.  Accordingly,  the  FHWA  has 
decided  to  allow  the  use  of  such 
devices;  figure  VI-9  on  page  62  and 
figure  TA-4  on  page  115  have  been 
modified  to  allow  the  use  of  four  or 
more  lights  in  a  horizontal  direction  as 
the  caution  mode  for  Arrow  Displays. 
As  modified,  this  section  gives  public 
agencies  an  option  to  use  either  method 
of  operation. 

Rulemaking  Analyses  and  Notices 

The  Administrative  Procedure  Act 
(APA).  5  U.S.C.  551  et  seq.  allows 
agencies  engaged  in  rulemaking  to 
dispense  with  prior  notice  to  the  public 
when  the  agency  for  the  good  cause 
finds  that  such  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  5  U.S.C. 
553(b)(3)(B). 

The  FHWA  has  determined  that 
providing  prior  notice  to  the  public  on 
this  action  is  unnecessary.  This  action 
merely  incorporates  by  reference  into  23 
CFR  part  655  a  document  containing 
errata  changes  to  Part  VI  of  the  MUTCD. 
These  changes  are  not  substantive  in 
nature;  for  the  most  part  they  involve 
the  correction  of  grammatical, 
typographical,  and  pictorial  errors.  For 
these  same  reasons,  the  FHWA  has 
determined  that  it  has  good  cause  to 
make  the  rule  effective  upon  publication 
in  the  Federal  Register.  5  U.S.C. 
553(d)(3). 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  thaj  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  action  merely 
incorporates  by  referenceinto  23  CFR 
part  655  a  document  containing  non- 
substantive errata  change^  to  part  VI  of 
the  MUTCD.  The  economic  impact  of 
these  changes  is  expected  to  be 
minimal.  For  this  reason,  the  FHWA  has 
determined  that  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.L.  96-354.  5  U.S.C. 
601-612).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 


a  substantial  niunber  of  small  entities. 
This  action  merely  incorporates  by 
reference  into  23  CFR  part  655  a 
document  containing  non-substantive 
errata  changes  to  part  VI  of  the  MUTCD. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  Federal 
Agencies  within  two  years  of  issuance. 
This  amendment  is  in  keeping  with  the 
Secretary  of  Transportation's  authority 
under  23  U.S.C.  109(d),  315.  and  402(a) 
to  promulgate  uniform  guidelines  to 
promote  the  safe  tind  efficient  use  of  the 
Highway.  To  the  extent  that  these 
amendments  override  any  existing  State 
requirements  regarding  traffic  control 
devices,  they  do  so  in  the  interest  of 
national  uniformity. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Plaiming  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 


for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  enviroiunent. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  docimient  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  655 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs. 
Traffic  regulations. 

The  FHWA  hereby  amends  chapter  I 
of  title  23,  Code  of  Federal  Regulations, 
part  655.  as  set  forth  below. 

PART  655— TRAFFIC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  104.  105, 
109(d),  114(a),  135,  217,  307,  315.  and  402(a); 
23  CFR  1.32  and  1204.4;  and  49  CFR  1.48(b). 

Subpart  F — [Amended] 

2.  In  §  655.601.  paragraph  (a)  is 
revised  to  read  as  follows: 


§  655.601     Purpose. 

***** 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD),  FHWA.  1988,  including 
Revision  No.  1  dated  January  17, 1990, 
Revision  No.  2  dated  March  17, 1992, 
Revision  No.  3  dated  September  3,  1993. 
Revision  No.  4  dated  January  4, 1995, 
and  "Errata  No.  1  to  the  1988  MUTCD, 
Revision  3,"  dated  November  1994.  This 
publication  is  incorporated  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51  and  is  on  file  at  the  Office 
of  the  Federal  Register,  800  N.  Capitol 
St.,  Suite  700.  Washington,  DC.  The 
1988  MUTCD.  including  Revision  No.  3 
dated  September  3.  1993,  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office  (GPO),  Washington.  DC  20402 
and  has  Stock  No.  050-001-00308-2. 
The  amendments  to  Jhe  MUTCD,  titled 
"1988  MUTCD  Revision  1,  "  dated 
January  17,  1990,  "1988  MUTCD 
Revision  2,"  dated  March  17,  1992, 
"1988  MUTCD  Revision  No.  3"  dated 
September  3, 1993,  Revision  No.  4  dated 
January  4, 1995,  and  "Errata  No.  1  to  the 
1988  MUTCD.  Revision  3"  dated 
November  1994  are  available  from  the 
Federal  Highway  Administration,  Office 
of  Highway  Safety,  HHS-20.  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  These  documents  are  available 
for  inspection  and  copying  as  prescribed 
in  49  CFR  part  7,  appendix  D. 
***** 

Issued  on  April  4, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
(FR  Doc.  95-«838  Filed  4-10-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-05-3893:  FR-3879-N-01] 

NOFA  for  Emergency  Shelter  Grants 
Set-Aside  for  Indian  Tribes  and 
Alaskan  Native  Visages 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice  of  funding  availability. 

summary:  This  NOFA  announces  the 
availability  of  $1,568,000  in  funds  for 
emergency  shelter  grants  to  be  allocated 
to  Indian  tribes  and  Alaskan  Native 
villages  by  competition  for  Fiscal  Year 
(FY)  1995.  Assistance  provided  to 
Indian  tribes  and  Alaskan  Native 
villages  under  this  NOFA  will  be  used 
to  help  improve  the  quality  of  existing 
emergency  shelters  for  the  homeless,  to 
make  available  additional  emergency 
shelters,  to  meet  the  costs  of  operating 
emergency  shelters  and  of  providing 
essential  social  services  to  homeless 
individuals,  and  to  help  prevent 
homelessness.  This  ESC  set-aside 
allocation  will  increase  the  availability 
and  expedite  receipt  of  program  funds 
to  Native  American  communities.  This 
NOFA  contains:  (1)  Information 
concerning  eligible  applicants,  (2) 
Information  on  funding  available  within 
each  HUD  Indian  program  region,  (3) 
Information  on  application 
requirements  and  procedures,  and  (4)  A 
description  of  applicable  statutory 
changes  to  the  ESC  program. 
DATES:  Applications  must  be  received 
by  the  appropriate  HUD  Office  of  Native 
American  Programs  (ONAP)  by  no  later 
than  3:00  p.m.  local  time  (i.e.,  the  time 
in  the  office  to  which  the  application  is 
submitted)  on  May  26,  1995. 
Application  materials  will  be  available 
from  each  appropriate  area  ONAP. 
ADDRESSES:  Application  packages  are 
available  from  the  HUD  area  Offices  of 
Native  American  Programs  listed  in 
Appendix  2  to  this  NOFA.  The  ONAP 
serving  the  area  in  which  the  applicant's 
project  is  located  must  receive  an 
original  application  and  one  copy  no 
later  than  3:00  p.m.  local  time  (i.e.,  the 
time  in  the  office  to  which  the 
application  is  submitted)  on  the 
deadline  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director,  Housing  and 
Community  Development  Division, 
Office  of  Native  American  Programs, 
Department  of  Housing  and  Urban 
Development.  Room  B-133,  451 


Seventh  Street  SW..  Washington.  DC 
20410-7000;  telephone  (202)  755-0068, 
TDD  (202)  708-0850.  (These  telephone 
numbers  are  not  toll  fne.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Notice  of 
Funding  Availability  (NOFA)  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  The 
approval  number  will  be  published  in 
the  Federal  Register  through  separate 
notice. 

I.  Purpose  and  Substantive  Description 

A.  Authority  and  Purpose 

The  Emergency  Shelter  Grants  (ESC) 
program  was  first  established  in  section 
101(g)  of  Public  Law  99-500  (approved/ 
October  18.  1986),  making 
appropriations  for  Fiscal  Year  (FY)  1987 
as  provided  in  H.R.  5313.  The  program 
was  reauthorized  with  amendments  in 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended  (42  U.S.C. 
11371-11378)  (McKinney  Act).  Section 
832(f)  of  the  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625, 
approved  November  28.  1990),  provided 
for  the  explicit  eligibility  of  Indian 
tribes  for  ESC  program  assistance,  and 
established  a  set-aside  aillocation  for 
Indian  tribes  that  is  equal  to  1  percent 
of  the  amounts  appropriated  for  the  ESC 
program.  Regulations  governing  the  ESC 
program  are  in  24  CFR  part  576.  except 
as  superseded  by  statutory  amendments 
under  NAHA  and  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act)  (Pub.  L.  102-550.  approved 
October  28, 1992),  as  discussed  below. 

As  a  result  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  of  1995 
(Pub.  L.  103-327,  approved  September 
28,  1994),  $156,800,000  is  available  for 
the  Emergency  Shelter  Crants  (ESC) 
Program  as  authorized  by  Subtitle  B, 
Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  as  amended. 
Of  that  amount,  $1,568,000  (1  percent  of 
the  total)  was  set  aside  for  Indian  tribes 
and  Alaskan  Native  villages.  The 
proposed  rule  on  the  Emergency  Shelter 
Crants  Program:  Set-Aside  Allocation 
for  Indian  Tribes  and  Alaskan  Native 
Villages,  published  in  the  Federal 
Register  on  April  5,  1993  (58  FR  17764), 
describes  the  method  for  allocating 
these  funds. 

These  grants  will  be  governed  by  all 
provisions  applicable  to  the  ESC 
Program,  including  the  provisions  in  the 
Housing  and  Community  Development 
Act  of  1992  that  became  effective  upon 


that  law's  enactment,  such  as  the 
authorization  to  make  eligible  the  use  of 
grant  funds  for  staff  costs  relating  to  the 
operation  of  emergency  shelters  up  to  a 
maximum  amount  of  10  percent  of  the 
grant,  and  the  requirement  that  the 
recipient  establish  a  "formal  process"  in 
order  to  terminate  assistance  under  the 
program. 

Assistance  provided  to  Indian  tribes 
and  Alaskan  Native  villages  under  this 
NOFA  will  be  used  to  help  improve  the 
quality  of  existing  emergency  shelters 
for  the  homeless,  make  available 
additional  emergency  shelters,  meet  the 
costs  of  operating  emergency  shelters 
and  of  providing  essential  social 
services  to  homeless  individuals,  and 
help  prevent  homelessness.  This  ESC 
set-aside  allocation  will  increase  the 
availability  and  expedite  receipt  of 
program  funds  to  Native  American 
communities. 

B.  Statutory  Amendments 

This  NOFA  addresses  section  832  of 
NAHA,  which  contains  numerous 
amendments  to  the  McKinney  Act,  and 
several  amendments  to  the  ESC  Program 
in  the  1992  Act.  These  statutory 
amendments  supersede  applicable 
provisions  of  the  program  regulations 
found  in  24  CFR  part  576.  This  NOFA 
describes  these  statutory  changes  to 
assist  Indian  tribes  in  complying  with 
program  requirements,  including  the 
NAHA  and  1992  Act  amendments  (see 
appendix  1  of  this  NOFA  for  a  listing  of 
statutory  amendments  that  apply  to  this 
program). 

II.  Application  Process 

A.  Allocation  Amounts 

This  NOFA  announces  the  availability 
of  a  total  of  $1,568,000  in  funding 
provided  by  HUD's  appropriations  act 
for  FY  1995  to  fund  competitive  grants 
to  Indian  tribes  for  emergency  shelter 
grants.  Set-aside  allocations  of  the  total 
amount  to  each  area  Office  of  Native 
American  Programs  (ONAP)  are  detailed 
in  the  following  chart: 

Allocation  of  ESG  Set-Aside  for 
Indian  Tribes  by  HUD  Area 
ONAPs  FOR  FY  1995 


Eastern/Woodlands  

Southern  Plains  

S261 ,307 
309,758 

Northern  Plains 

296,666 

Southwest  

Northwest 

Alaska 

418,578 
135,436 
146,255 

Total 

1,568.000 

HUD  reserves  the  right  to  negotiate 
reductions  in  the  amounts  requested  by 
applicants  based  on  the  overall  demand 


for  the  funds.  HUD  further  reserves  the 
right  to  reallocate  these  amounts  as 
provided  in  section  II. F,  Ranking  and 
Selection,  of  this  NOFA.  Each  Indian 
tribe  must  spend  all  of  the  grant 
amounts  it  is  awarded  within  24  months 
of  the  date  of  the  grant  award  by  HUD. 
Any  emergency  shelter  grant  amounts 
that  are  not  spent  within  this  time 
period  may  be  recaptured  and  added  to 
the  following  fiscal  year's  ESC  set-aside 
for  Indian  tribes. 

B.  Eligibility  and  Threshold 
Requirements 

(1)  Eligible  Applicants 

Eligible  appUcants  are  any  Indian 
Tribe,  band,  group,  or  nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  native  village  of  the 
United  States  which  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450),  or  which  had  been  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221).  Eligible  recipients  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  the  Treasury,  Office  of  Revenue 
Sharing. 

Tribal  oi^ganizations  which  are 
ebgible  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  Tribe,  band,  group,  nation, 
or  Alaskan  native  village  eligible  under 
that  act  for  funds  under  this  part  when 
one  or  more  of  these  entities  have 
authorized  the  Tribal  organization  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
application  for  funding.  Ehgible  Tribal 
organizations  under  Title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

Only  eligible  applicants  shall  receive 
grants.  However,  eligible  applicants  may 
contract  or  otherwise  agree  with 
noneligible  entities  such  as  States, 
cities,  counties,  or  other  organizations  to 
assist  in  the  preparation  of  applications 
and  to  help  implement  assisted 
activities.  For  instance,  private 
nonprofit  organizations  are  not  eligible 
to  apply  directly  to  HUD  for  a  grant,  but 
may  receive  funding  from  a  grantee  if 
the  grantee  determines  that  the 
nonprofit  has  the  financial  and 
organizational  capacity  to  carry  out  the 
proposed  activities. 

(2)  Thresholds 

The  selection  process  for  the  Indian 
tribe  set-aside  program  consists  of  a 


preliminary  threshold  review.  The 
apphcant  must  clearly  demonstrate  and 
HUD  wrill  review  each  application  to 
determine  whether: 

(a)  The  application  is  adequate  in 
form,  time,  and  completeness; 

(b)  The  applicant  is  eligible;  and 

(c)  The  proposed  activities  and 
persons  to  be  served  are  eligible  for 
assistance  under  the  program. 

C.  Obtaining  Applications 

Application  packages  are  available 
from  the  HUD  area  Offices  of  Native 
American  Programs  fisted  in  Appendix 
2  to  this  NOFA. 

D.  Submitting  Applications 

The  ONAP  serving  the  area  in  which 
the  applicant's  project  is  located  must 
receive  an  original  application  and  one 
copy  no  later  than  3:00  p.m.  local  time 
(i.e.,  the  time  in  the  office  to  which  the 
application  is  submitted)  on  the 
deadline  date  May  26, 1995. 
Applications  transmitted  by  FAX  will 
not  be  accepted.  A  determination  that 
an  application  was  received  on  time 
wrill  he  made  solely  on  receipt  of  the 
original  application  at  the  appropriate 
Office  of  Native  American  Programs 
serving  the  applicant's  project. 

The  deadline  is  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
competing  applicants,  HUD  will  treat 
any  application  that  is  received  after  the 
deadline  as  ineligible  for  consideration. 
Applicants  should  take  this  practice 
into  accoimt  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
ineligibility  brought  about  by 
unanticipated  delays  or  other  dehvery- 
related  problems. 

E.  Rating  Criteria 

Applications  that  fulfill  each  of  the 
thresihold  review  requirements 
described  in  Section  II. B,  Eligibility  and 
Threshold  Requirements,  of  this  NOFA 
vkrill  be  rated  up  to  100  points  based  on 
the  following  criteria. 

(1)  Applicant  capacity  (30  points). 
HUD  will  award  up  to  30  points  to  an 
applicant  that  demonstrates  the  ability 
to  carry  out  activities  under  its  proposed 
program  within  a  reasonable  time,  and 
in  a  successful  manner,  after  execution 
of  the  grant  agreement  by  HUD. 
Reviewers'  knowledge  of  the  applicant's 
previous  experience  will  weigh  heavily 
in  the  scoring.  Documented  evidence  of 
poor  or  slow  performance  will  enter 
strongly  into  that  determination.  The 
applicants  that  rate  highest  on  this 
criterion  will  show  substantial 
experience  as  an  organization  and/ or 
staff  in  past  endeavors  that  are  directly 
related  to  the  proposed  project. 


The  applicant  will  receive  the 
following  points  if  it: 

30    Shows  substantial  experience  as 
an  organization  and/or  staff  in  past 
endeavors  that  are  directly  and 
comprehensively  related  to  the  pro{>osed 
projects;  and  demonstrates  assurance  of 
assisting  the  homeless  within  a 
reasonable  time. 

20    Shows  substantia]  experience  as 
an  organization  and/or  staff  in  past 
endeavors  that  are  clbsely  (but  not 
directly  or  comprehensively)  related  to 
the  proposed  project;  and  shows 
promise  of  assisting  the  homeless 
vkrithin  a  reasonable  time. 

10    Shows  limited  experience  as  an 
organization  and/or  staff  in  past 
endeavors  that  are  closely  (but  not 
directly  or  comprehensively)  related  to 
the  proposed  project;  and  shows 
promise  of  assisting  the  homeless 
within  a  reasonable  time. 

5     Shows  limited  experience  as  an 
organization  and/or  staif  in  past 
endeavors  that  are  only  remofe/y  related 
to  the  proposed  project;  or  some 
evidence  exists  that  brings  into  question 
the  organization's  capacity  to 
implement  the  proposed  project;  and  it 
is  unclear  whether  the  organization  will 
be  able  to  assist  the  homeless  within  a 
reasonable  time. 

0     Shows  no  evidence  as  an 
organization  and/or  staff  in  past 
endeavors  that  relate  to  the  demands  of 
the  proposed  project;  and  substantial 
evidence  exists  that  the  organization  is 
incapable  of  implementing  the  proposed 
project;  and  documented  evidence 
exists  that  the  organization  will  not  be 
able  to  assist  the  homeless  within  a 
reasonable  time. 

(2)  Need  (20  points).  HLTD  wrill  award 
up  to  20  points  to  an  applicant  that 
demonstrates  the  existence  of  an  unmet 
need  for  the  proposed  project  in  the  area 
to  be  served.  The  applicants  that  rate 
highest  on  this  criterion  will:  (a)  clearly 
define  the  unmet  housing  and  essential 
services  needs  of  the  homeless 
population  proposed  to  be  served  in  the 
area  to  be  served  by  the  project,  (b) 
demonstrate  in-depth  knowledge  of  the 
population  to  be  served  and  its  needs, 
and  (c)  set  forth  an  outreach  strategy 
that  assures  that  the  intended 
population  will  be  served. 

"The  applicant  will  receive  the 
following  points  if  it: 

20     Clearly  defines  the  unmet 
housing  and  supportive  services  needs 
of  the  homeless  population(s)  to  be 
served  in  the  area  to  be  served  by  the 
project.  That  unmet  need  (as  described) 
is  great  relative  to  other  applications 
reviewed.  Presents  evidence  of  use  of 
credible  surveys  or  other  data  gathering 
mechanisms  to  support  claims  made. 
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Application  reveals  in-depth 
understanding  of  the  population(s)  to  be 
served  and  of  its  unmet  housing  and 
supportive  services  needs.  Entiy  and 
outreach  policies  will  ensure  that  the 
population(s)  proposed  to  be  served  will 
actualJybe  served  by  the  project. 

15     Generally  defines  tne  unmet 
housing  and  supportive  services  needs 
of  a  homeless  population(s)  to  be 
served,  but  not  as  is  comparable  in 
magnitude  to  most  other  applications 
reviewed.  Presents  evidence  of  use  of 
acceptable  surveys  or  other  data 
gathering  mechanisms  to  support  claims 
made.  Application  reveals  in-depth 
understanding  of  the  population(s)  to  be 
served  and  of  its  unmet  housing  and 
supportive  services  needs.  Entry  and 
outreach  policies  will  ensure  that  the 
population(s)  proposed  to  be  served  will 
actually  be  served  by  the  project. 

10    Generally  dennes  tne  unmet 
housing  and  supportive  service  needs  of 
a  homeless  population(s)  to  be  served, 
but  not  as  clearly  in  the  specific  area  to 
be  served.  That  unmet  need  (as 
described)  is  comparable  in  magnitude 
to  most  other  applications  reviewed. 
Presents  evidence  of  use  of  acceptable 
surveys  or  other  data  gathering 
mechanisms  to  support  claims  made. 
Application  reveals  general 
understanding  of  the  population(s}  to  be 
served  and  of  its  unmet  housing  and 
supportive  services  needs.  Entry  and 
outreach  policies  will  likely  ensure  that 
the  population(s)  proposed  to  be  served 
will  actua/7y  be  served. 

5     Offers  a  fragmentary  description  of 
the  unmet  housing  and  supportive 
services  needs  of  the  homeless 
population(s)  to  be  served  by  the  project 
with  minimal  evidence  supporting  the 
claim.  That  unmet  need  (as  described)  is 
less  in  magnitude  than  most  other 
applications  reviewed.  Supportive 
docimientation  is  very  limited  or 
tangential  to  the  unmet  needs  described. 
Application  reveals  only  limited 
understanding  of  the  population(s) 
proposed  to  he  served  or  of  its  unmet 
needs.  Entry  and  outreach  policies 
relate  only  indirectly  to  the 
population(s)  that  the  applicant 
proposes  to  serve. 

0     Fails  to  delineate  the  unmet 
housing  and  supportive  services  needs 
of  the  homeless  population(s)  to  be 
served  by  the  project.  Application 
reveals  a  complete  absence  of 
understanding  of  the  population(s)  to  be 
served  or  of  its  unmet  housing  and 
supportive  services  needs. 

[3)  Service  to  homeless  population  (20 
points).  HUD  will  award  up  to  20  points 
to  an  applicant  that  proposes  to  serve 
that  part  of  the  Indian  homeless 
population  that  is  most  difficult  to  reach 


and  serve,  i.e.,  those  persons  having  a 
primary  nighttime  residence  that  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as.  sleeping 
accommodations  for  human  beings.  In 
urban  areas,  this  is  usually  referred  to  as 
living  "on  the  street."  To  the  extent  that 
Indians  living  on  reservations  live  in 
such  situations  (e.g.,  sleeping  in  cars, 
abandoned  structures,  out  in  the  open), 
they  meet  the  definition  of  living  in 
conditions  similar  to  living  on  the 
street. 

HUD  will  focus  upon  proposed 
outreach  and  intake  plans,  and 
especially  the  degree  to  which  such 
plans  would  maximize  the  likelihood 
that  homeless  persons  would  be  served 
by  the  proposed  project.  The  outreach 
strategy/intake  procedures  to  seek  out 
and  evaluate  the  needs  of  the 
population  to  be  served  should  be 
clearly  described  in  the  application. 

The  applicant  will  receive  the 
following  points  if  it: 

20     Clearly  specifies  the  reasons  that 
individuals  will  be  hard  to  reach  in 
terms  of  their  geographic  location, 
specific  problems,  or  their  willingness 
to  enter  into  the  program;  and  states 
clearly  how  outreach  to  these 
individuals  will  be  achieved  by  the 
applicant  or  with  other  organizations: 
and  specifically  reveals  how  intake 
process  will  be  used  to  identify  the 
needs  of  the  population  to  be  served. 

10    States  only  that  individuals  will 
be  hard  to  reach  and  does  not  contain 
any  description  of  their  geographic 
location,  specific  problems,  or  their 
willingness  to  enter  into  the  program; 
and  does  not  describe  what  outreach 
process  will  be  used  to  seek  out  those 
individuals  by  the  applicant  or  with 
other  organizations;  and  states  that  an 
intake  process  will  be  used  to  identify 
the  needs  of  the  population  to  be  served. 

5     States  only  that  individuals  will  be 
hard  to  reach  and  does  not  contain  any 
description  of  their  geographic  location, 
specific  problems,  or  their  willingness 
to  enter  into  the  program;  and  does  not 
describe  what  outreach  process  will  be 
used  to  seek  out  those  individuals  by 
the  applicant  or  with  other 
organizations;  and  contains  little 
information  about  what  intetke  process 
will  be  used  to  identify  the  needs  of  the 
population  to  be  served. 

0    Fails  to  delineate  that  the 
population  is  hard  to  reach  or  what 
outreach  measures  will  be  used  to 
contact  the  population  to  be  served  by 
the  project. 

(4)  Appropriateness  of  essential 
services  (30  points).  HUD  will  award  up 
to  30  points  to  an  applicant  that 
proposes  essential  services  that:  (a)  are 
appropriate  to  the  needs  of  the 


population  proposed  to  be  served;  (b) 
are  used  or  coordinated  with  existing 
sources  of  supportive  services  aftd 
networks  of  support  in  the  community; 
and  (c)  to  the  degree  possible,  help  to 
move  residents  to  longer  term  housing 
situations.  Appficants  should  describe 
what  services  are  available  and  how 
they  will  make  those  services  accessible 
to  the  people  they  serve.  In  addition. 
HUD  will  evaluate  the  means  by  which 
the  people  to  be  served  will  be  assisted 
in  moving  to  permanent  housing  that  is 
appropriate  and  affordable.  Applicants 
should  describe  what  resources  are 
available  to  assist  the  population  they 
serve  to  find  permanent  housing. 

The  applicant  will  receive  the 
following  points  if  it: 

30    Proposes  a  program  of  essential 
services  that  is  comprehensive  and  that 
gives  promise  of  being  of  very  high 
quality;  and  that  is  generally 
appropriate  to  the  needs  of  the 
population  proposed  to  be  served, 
responds  to  the  changing  needs  of  that 
population(s).  offers  a  personalized 
response  to  the  individual  needs  of  the 
residents  served;  and  coordinates 
extensively  with  other  sources,  public 
and  private,  of  essential  services  and 
networks  of  support  already  existing 
within  the  community;  and  can 
demonstrate  with  reasonable  certainty 
that  the  results  of  the  program  are  likely 
to  be  successful.  The  applicant  will 
have  access  to  housing  counseling, 
assistance  with  applying  for  other 
Federal.  State,  or  local  housing 
assistance  programs,  referrals  to  other 
organizations  involved  in  these 
activities,  or  other  assistance  such  as 
moving  assistance,  security  deposits,  or 
landlord/tenant  negotiation  directly 
related  to  entering  transitional  or 
permanent  adequate  and  affordable 
housing. 

20     Proposes  a  program  of  essential 
services  that  is  reasonably 
comprehensive  and  that  gives  promise 
of  being  of  good  quality;  that  responds 
to  a  genuine  need,  as  identified  in 
Element  (3);  proposes  use  of  other 
sources  of  essential  services  and 
existing  networks  of  support;  and  offers 
reasonable  assurance  that  the  results  of 
the  program  are  likely  to  be  successful. 
The  applicant  will  have  access  to 
housing  counseling,  assistance  with 
applying  for  other  Federal,  State,  or 
local  housing  assistance  programs, 
referrals  to  other  organizations  involved 
in  these  activities,  or  other  assistance 
such  as  moving  assistance,  security 
deposits,  or  landlord/tenant  negotiation 
directly  related  to  entering  transitional 
or  permanent  adequate  and  affordable 
housing. 
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10    Proposes  a  program  of  essential 
services  that  is  reasonably 
comprehensive  and  that  gives  promise 
of  being  of  good  quality;  that  responds 
to  a  genuine  need,  as  identified  in 
Element  (3);  proposes  use  of  other 
sources  of  essential  services  and 
existing  networks  of  support;  and  offers 
reasonable  assurance  that  the  results  of 
the  program  are  likely  to  be  successful. 
The  applicant  will  have  access  to 
housing  counseling,  assistance  with 
applying  for  other  Federal.  State,  or 
local  housing  assistance  programs,  or  be 
able  to  make  referrals  to  other 
organizations  involved  in  these 
activities. 

5    Presents  a  proposed  project  with  a 
few  services  that  meet  basic  needs  but 
are  not  designed  to  encourage  residents 
to  move  to  greater  independence  within 
an  emergency  shelter  environment. 

0    Presents  a  proposed  project  with 
no  essential  services  or  with  services 
that  are  clearly  inappropriate  to  the 
population  to  be  served;  success  is 
highly  unlikely.  The  application  fails  to 
indicate  how  or  when  residents  will  be 
able  to  leave  emergency  shelter  for 
transitional  or  permanent  housing. 

F.  Ranking  and  Selection 

Applications  from  Indian  tribes 
within  the  area  served  by  the  applicable 
HUD  Office  of  Native  American 
Programs  will  be  assigned  a  rating  score 
and  placed  in  ranked  order,  based  upon 
the  rating  criteria  listed  in  Section  lI.E 
of  this  NOFA.  Only  those  applications 
receiving  at  least  50  total  points  will  be 
given  funding  consideration.  In  the  final 
stage  of  the  selection  process,  qualified 
applicants  will  be  selected  for  funding 
in  accordance  with  their  ranked  order 
within  each  area  ONAP.  to  the  extent 
that  funds  are  available  within  that  area 
ONAP's  jurisdiction. 

In  the  event  of  a  tie  between 
applicants,  the  appHcant  with  the 
highest  total  points  for  rating  criterion 
(2),  Need,  in  section  lI.E  of  this  NOFA, 
will  be  selected.  In  the  event  of  a 
procedural  error  that,  when  corrected, 
would  warrant  selection  of  an  otherwise 
eligible  applicant  under  this  NOFA, 
HUD  may  select  that  applicant  when 
sufficient  funds  become  available. 

Depending  on  the  availability  of 
funds,  HUD  may  fund  qualified 
appUcations  regardless  of  location.  If  an 
area  ONAP  has  insufficient  funds  to 
make  awards  to  all  of  its  qualified 
applicants,  HUD  may  reallocate  funds  to 
that  office  from  any  other  area  ONAP 
that  has  funds  remaining  after  making 
awards  to  all  of  its  qualified 
applications. 


III.  Checklist  for  Application 
Submission  Requirements 

A  checklist  of  submission 
requirements  is  provided  at  Appendix  3 
to  this  NOFA,  to  assist  the  applicant  in 
preparing  a  complete  application. 

rv.  Corrections  to  Deficient 
Applications 

HUD  will  notify  the  applicant  if  there 
are  any  curable  technical  deficiencies  in 
the  application.  Curable  technical 
deficiencies  relate  to  minimum 
eligibility  requirements  (such  as 
certifications  and  signatures)  that  are 
necessary  for  funding  approval  but  that 
do  not  relate  to  the  quality  of  the 
applicant's  program  proposal  under  the 
selection  criteria.  The  applicant  must 
submit  corrections  in  accordance  with 
the  information  provided  by  HUD 
within  14  calendar  days  of  the  date  of 
the  HUD  notification. 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B.  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  an  applicant's  application, 
or  to  reqi  est  additional  or  missing 
information.  The  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

V.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  This  Finding  is  available  for      ^ 
public  inspection  between  7:30  a.m.  to 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk  in  the  Office  of  the 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500. 

B.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  this  NOFA  is  not  subject  to 
review  under  the  Order.  This  NOFA 
announces  the  availability  of  funds  set 
aside  for  Indian  tribes  for  emergency 


shelter  activities  and  invites 
applications  from  eligible  appUcants. 

C.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606.  the  Family,  has  determined  that 
this  NOFA.  to  the  extent  the  funds 
provided  under  it  are  directed  to 
families,  has  the  potential  for  a 
beneficial  impact  on  family  formation, 
maintenance,  aad  general  well-being. 
Since  any  impact  on  families  is 
beneficial,  no  further  review  is 
considered  necessary. 

D.  Economic  Opportunities  for  Low-  and 
Very  Low-Income  Persons 

All  applicants  are  herein  notified  that 
the  provisions  of  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968.  as  amended,  and  the  regulations 
in  24  CFR  part  135  are  applicable  to 
funding  awards  made  under  this  NOFA. 
One  of  the  purposes  of  the  assistance  is 
to  give  to  the  greatest  extent  feasible, 
and  consistent  with  existing  Federal, 
State,  and  local  laws  and  regulations, 
job  training,  employment,  contracting, 
and  other  economic  opportunities  to 
section  3  residents  and  section  3  ~ 

business  concerns.  Tribes  that  receive 
HUD  assistance  described  in  this  part 
shall  comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

E.  Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
Disclosures 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  in  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b),  and  the 
notice  published  in  the  Federal  Register 
on  January  16,  1992  (57  FR  1942),  for 
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further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  year?  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  in  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C.  and  the  notice  published  in 
the  Federal  Register  on  )anuary  16, 
1992  (57  FR  1942).  for  further 
information  on  thesa  disclosure 
requirranents.) 

F.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  published  in  the  Federal  Register 
on  May  13. 1991  (56  FR  22088).  and 
became  effective  on  )une  12.  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  this  funding  competition.  The 
requirements  of  the  rule  continue  to 
apply  luitil  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

C.  Section  112  of  the  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  HUD 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 


received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  HUD  in  these  ways,  they  are 
urged  to  read  that  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  that  rule. 

H.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  Byrd  Amendment),  and  the 
implementing  regulations  in  24  CFR 
part  87.  These  authorities  prohibit 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  government  in 
connectixxi  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipieht  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  Indian  Housing 
Authorities  (IHAs)  estabUshed  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
their  sovereign  power  are  excluded  from 
coverage,  but  IHAs  established  under 
State  law  are  not  excluded  from 
coverage. 

/.  The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  14.231. 

Authority:  42  U.S.C.  11376;  42  U.S.C 
3S35(d). 

Dated:  April  5.  1995. 
Jcweph  Shuldiaer. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  1 — Statutory  Amendments 
(Section  I.B) 

National  Affordable  Housing  Act 
Amendments:  Sections  (l)-(6)  below 
describe  the  relevant  NAHA  amendments. 

(1)  Extension  of  eligibility  to  Indian  tribes. 
Section  832(f)  of  NAHA  (42  U.S.C.  11371- 
11378)  expressly  extends  eligibility  for 
assistance  under  the  ESG  program  to  Indian 
tribes,  and  has  the  effect  of  applying  the  same 
formula  as  used  in  the  Community 
Development  Block  Grant  (CDBG)  program 
for  determining  the  amount  of  ESG  funds  to 
be  set  aside  for  Indian  tribes.  The  1  percent 
flgure  for  the  Indian  tribe  set-aside  is  dictated 
by  sections  832(f)(3)  and  913(b)  of  NAHA  (42 
use.  5306). 


(2)  Administrative  costs.  Section  832(b)(1) 
of  NAHA  (42  U.S.C  11378)  permits  recipients 
to  use  up  to  5  percent  of  an  ESG  program 
grant  for  administrative  purposes.  This 
amount  equals  5  percent  of  the  total  of 
amounts  of  ESG  funds  requested  for  all  other 
eligible  activities.  Administrative  costs 
include:  costs  of  accounting  for  the  use  of 
grant  funds,  preparing  reports  for  submission 
to  HUD  or  to  the  State,  obtaining  program 
audits,  conducting  environmental  reviews, 
coordinating  program  activities,  and  similar 
costs  related  to  administering  the  grant. 
These  costs  do  not  include  the  costs  of 
carrying  out  other  activities  eligible  under 
the  ESC  program. 

(3)  Use  nf  funds  for  essential  services. 
Section  832(c)  of  NAHA  (42  U.S.C. 
11374(a)(2)(B))  increased  the  percentage  of  a 
grant  that  may  be  used  to  provide  essential 
services  from  20  percent  to  30  percent. 
Consistent  with  this  amendment,  HUD  will 
apply  its  waiver  authority  in  section  414(b) 
of  the  McKinney  Act  to  the  new,  higher  30 
pwrcent  limitation.  As  with  the  previous  20 
percent  limit,  the  30  percent  limit  is  to  be 
measured  against  the  aggregate  amount  of 
each  emergency  shelter  grant  to  an  Indian 
tribe.  Section  832(f)(6)  of  NAHA  makes  the 
limitations  on  the  provision  of  essential 
services  applicable  to  Indian  tribes. 

(4)  Use  of  funds  for  prevention  of 
homelessness.  Homelessness  prevention  was 
added  as  a  category  of  eligible  activities  by 
section  423  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act  (Pub. 
L.  100-688.  approved  November  7.  1988), 
which  also  treated  these  activities  as 
"essential  services."  However,  section  832(d) 
of  NAHA  (42  U.S.C  11374(a)(4))  withdraws 
homelessness  prevention  activities  from 
categorization  as  "essential  services,"  and 
imposes  a  separate  limit  of  30  percent  of  the 
aggregate  amount  of  assistance  to  any 
recipient,  including  an  Indian  tribe,  that  may 
be  used  for  efforts  to  prevent  homelessness. 

Thus,  under  NAHA,  essential  services  and 
homelessness  prevention  are  now  each 
subject  to  a  30  percent  cap.  However,  unlike 
the  category  of  essential  services,  there  is  no 
statutory  authority  to  permit  a  waiver  of  the 
cap  on  the  amount  of  assistance  that  may  be 
used  for  homelessness  prevention  activities. 
By  its  express  terms,  the  statutory  waiver  is 
available  only  in  the  category  of  essential 
services. 

(5)  Confidentiality  of  records  for  family 
violence  services.  Section  832(e)  of  NAHA 
(42  U.S.C.  11375(c)(5))  requires  each 
recipient  to  certify  that  it  will  develop  and 
implement  procedures  to  ensure  the 
confidentiality  of  records  pertaining  to  any 
individual  provided  family  violence 
prevention  or  treatment  services  with  ESG 
program  assistance.  In  addition,  the  address 
or  location  of  any  ESG-assisted  housing  used 
as  a  family  violence  shelter  may  not  be  made 
public  without  the  written  authorization  of 
p>ersons  responsible  for  the  operation  of  the 
shelter.  This  new  certification  is  included  in 
the  application  kit,  as  provided  in  Section  III 
of  this  NOFA. 

(6)  Establishes  habitability  standards. 
Section  832(g)  of  NAHA  (42  U.S.C.  11376(c)) 
requires  the  Secretary  to  prescribe  the 
minimum  standards  of  habitability 


appropriate  to  ensure  that  emergency  shelters 
assisted  by  this  program  are  environments 
that  provide  appropriate  privacy,  safety,  and 
sanitary  and  other  health-related  conditions 
for  homeless  persons  and  families.  A 
description  of  the  Minimum  Habitability 
Standards  and  the  required  certification  is 
included  in  the  application  kit,  as  provided 
in  Section  III  of  this  NOFA.  The  Habitability 
Standards  that  have  been  developed  under 
section  832(g)  of  NAHA  to  apply  to 
emergency  shelters  are  as  follows: 

(a)  Structure  and  materials.  The  shelter 
shall  be  structurally  sound  so  as  not  to  (Kise 
any  threat  to  the  health  and  safety  of  the 
occupants  and  so  as  to  protect  the  occupants 
from  the  environment. 

(b)  Access.  The  shelter  shall  be  accessible 
and  capable  of  being  utilized  without 
unauthorized  use  of  other  private  properties. 
The  building  shall  provide  an  alternate 
means  of  egress  in  case  of  fire. 

(c)  Space  and  security.  Each  occupant  shall 
be  afforded  adequate  space  and  security  for 
the  occupant's  f)erson  and  belongings.  Each 
occupant  shall  be  provided  an  acceptable 
place  to  sleep. 

(d)  Interior  air  quality.  Every  room  or  space 
shall  be  provided  with  natural  or  mechanical 
ventilation.  The  shelter  shall  be  free  of 


pollutants  in  the  air  at  levels  that  threaten  the 
health  of  the  occupants. 

(e)  Water  supply.  The  water  supply  shall  be 
free  from  contamination  at  levels  that 
threaten  the  health  of  the  recipients. 

(f)  Sanitary  facilities.  Shelter  occupants 
shall  have  access  to  sanitary  facilities  that  are 
in  proper  op>erating  condition,  can  be  used  in 
privacy,  and  are  adequate  for  p>ersonal 
cleanliness  and  the  dispxisal  of  human  waste. 

(g)  Thermal  environment.  The  shelter  shall 
have  adequate  heating  and  cooling  facilities 
in  proper  operating  condition. 

(h)  Illumination  and  electricity.  The  shelter 
shall  have  adequate  natural  or  artificial 
illumination  to  permit  normal  indoor 
activities  and  to  suppwrt  the  health  and  safety 
of  occupants.  Sufficient  electrical  sources 
shall  be  provided  to  permit  use  of  essential 
electrical  appliances  while  assuring  safety 
frt>m  fire. 

(i)  Food  preparation  and  refuse  disposal. 
All  food  preparation  areas  shall  contain 
suitable  space  and  equipment  to  store, 
prepare,  and  serve  food  in  a  sanitary  manner. 

[]]■  Sanitary  condition.  The  shelter  and  its 
equipment  shall  be  maintained  in  sanitary 
condition. 

Housing  and  Community  Development  Act 
of  1992  Amendments:  Sections  (7)--(9)  below 


describe  the  relevant  changes  of  the  1992 
Act. 

(7)  Certification  of  involvement  of 
homeless  individuals  and  families.  The 
recipient  must  certify  that,  to  the  maximum 
extent  practicable,  it  will  involve  homeless 
individuals  and  families,  through 
employment,  volunteer  services,  or 
otherwise,  in  providing  services  and  in 
constructing,  renovating,  maintaining,  and 
operating  facilities,  when  assistance  is 
provided  for  those  activities  under  the 
program. 

(8)  Termination  of  assistance.  The 
recipient  may  terminate  assistance  provided 
to  an  individual  or  a  family  only  in 
accordance  with  a  formal  process  established 
by  the  recipient  that  recognizes  the  rights  of 
the  individuals  affected,  which  may  include 
a  hearing. 

(9)  Eligibility  of  staff  costs.  Staff  costs 
relating  to  the  operation  of  emergency 
shelters  are  specifically  recognized  as  an 
eligible  activity,  but  not  more  than  10  percent 
of  the  amount  of  any  grant  may  be  used  for 
these  costs.  Staff  costs  for  maintenance  of 
and  security  for  emergency  shelters  will  not 
be  counted  against  the  10  percent  cap. 


Appendix  2.— HUD  Offices  of  Native  American  Programs 


Trit»es  and  IHAs  located 


East  of  the  Mississippi  River  (including  all  of 
Minnesota  and  Iowa). 

Louisiana,  Missouri,  Kansas,  Oklahonia,  and 
Texas  except  for  Isleta  del  Bur. 

Colorado,  Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Arizona,  California,  New  Mexico,  Nevada,  and 
Isleta  del  Sur  in  Texas. 


Idaho.  Oregon,  and  Washington 
Alaska  ..._ _ 


ONAP  address 


Eastern/Woodlands  Offrce  of  Native  Anrierican  Programs,  5P,  Metcalfe  Federal  Butkling,  77 
West  Jackson  Boulevard,  Chk^ago,  Illinois  60604-3507,  (312)  353-1282  or  (800)  736- 
3239,TDD  Numbers:  1-800-927-9275  or  312-886-3741. 

Southern  Plains  Office  of  Native  American  Programs,  6.IPI,  Murrah  Federal  BuJkJing,  200  NW 
5th  Street,  Oklahoma  City,  Oklahoma  73102-3202  (405)  231-4101,  TDD  Numtjers:  405- 
231-4181  or  405-231-4891. 

Northem  Plains  Office  of  Native  American  Programs,  8P,  First  Interstate  Tower  North,  633 
17th  Street,  Denver,  Colorado  80202-3607,  (303)  672-5462,  TDD  Numtjer:  303-844-6158. 

Southwest  Office  of  Native  American  Programs,  9EPID,  Two  Arizona  Center,  400  Horth  Fifth 
Street,  Suite  1650,  Phoenix,  Arizona  85004-2361,  (602)  379-4156,  TDD  Number:  602-379- 
4461. 

Northwest  Offrce  of  Native  American  Programs.  10PI.  909  First  Avenue,  Suite  300,  Seattle, 
Washington  98104-1000,  (206)  220-5270,  TDD  Number:  (206)  220-5185. 

Alaska  Office  of  Native  Amerk:an  Programs,  10.1  PI,  949  East  36th  Avenue,  Suite  401,  Anchor- 
age, Alaska  99508-»399,  (907)  271-4633,TDD  Number:  (907)  271^328. 


Appendix  3 — Checklist  of  Application 
Submission  Requirements 

Applicants  must  complete  and  submit 
applications  in  accordance  with  the 
instructions  contained  in  the  application  kit. 
The  following  is  a  checklist  of  the 
application  contents  that  will  be  specified  in 
the  application  kit: 
(1)  Applicant  Information,  including 

name,  address,  contact  person,  and 

telephone  number. 
(2)  Standard  Form  424; 


(3)  Certifications  of  compliance  with 

the  requirements  of: 

(a)  24  CFR  576.21(a)(4)(ii),  concerning 

assistance  provided  for  homelessness 
prevention  activities;  567.51(b)(2)(v). 
concerning  the  funding  of  ESG  activities 
in  commercial  facilities;  576.73, 
concerning  the  continued  use  of 
buildings  as  emergency  shelters  or  the 
population  to  be  served;  576.75, 
concerning  building  standards;  576.77, 
concerning  assistance  to  the  homeless; 
and  576.80,  concerning  displacement 
and  relocation; 

_(b)  The  Indian  Civil  Rights  Act  (25 


minority  business  enterprises  and 
women-owned  businesses  to  the 
maximum  extent  consistent  with  the 
Indian  Self-Determination  and  Education 
Assistance  Act; 

_(f)  The  requirements  of  24  CFR  pwrt 


24,  concerning  the  Drug-Free  Workplace 
Act  of  1988; 

_(g)  Section  832(e)(2)(C)  of  NAHA. 


concerning  the  confidentiality  of  records 
pertaining  to  any  individual  provided 
family  violence  prevention  or  treatment 
services; 

Jh]  Section  832(g)  of  NAHA. 


U.S.C.  1301),  and  section  7(b)  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)); 
_(c)  Section  504  of  the  Rehabilitation 


concerning  minimum  habitability 
standards  prescribed  by  the  Dep»artment; 
_(i)  Section  104(g)  of  the  Housing  and 


Act  of  1973  (29  U.S.C.  794); 

_(d)  The  Age  Discrimination  Act  of 


1975  (42  U.S.C.  6101-07); 
(e)  Executive  Orders  11625,  12432, 


Community  Development  Act  of  1974 
and  24  CFR  part  58.  concerning 
assumption  of  the  HUD  environmental 
review  responsibilities: 
(j)  Section  576.71(b)(2)(vii), 


and  12138,  promoting  the  use  of 


concerning  compliance  with  tribal  law  in 
the  submission  of  an  appfication  for  an 
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emergency  shelter  grant,  and  possession 
of  legal  authority  to  carry  out  emergency 
shelter  grant  activities. 

_(k)  Prohibitions  on  the  use  of 


Tuesday 
April  11,  1995 


Federal  funds  for  lobbying,  and  the 
completion  of  SF-LLL.  Disclosure  Form 
to  Report  Lobbying,  if  applicable. 

Jl)  42  U.S.C.  11375(c)(7).  as  added  by 


the  Housing  and  Community 
Development  Act  of  1992,  concerning 
the  involvement  through  employment, 
volunteer  services,  or  otherwise,  to  the 
maximum  extent  practicable,  of 
homeless  individuals  and  families  in 
constructing,  renovating,  maintaining, 
and  operating  facilities  assisted  under 
the  ESG  program,  and  in  providing 
services  for  occupants  of  these  facilities. 
_(m)  Section  3  of  the  Housing  and 


Urban  Development  Act  of  1968.  as 
amended,  and  the  regulations  in  24  CFR 
part  135. 

.(4)  Form  HUD-2880.  Applicant/ 


Recipient  Disclosure/Update  Form,  if 
applicable. 

.(5)  Project  Summary  and  Proposed 


Budgets. 

_(6)  Description  of  the  homeless 


population  to  be  served. 

(7)  Facility  Description. 

(8)  Narrative  addressing  the  rating 


^ 

LJI  1 

LI 

^ 

criteria. 

_(9)  Matching  funds  certification  as 


required  under  S576.51(b)(2)(ii). 
$576.71.  and  section  415  of  the 
McKinney  Act  (42  U.S.C.  11375(a)). 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36CFRPart13 
RIN  1024-AC25 

Alaska;  Hunting  Regulations 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  prohibits  hunting  in 
National  Park  Service  (NPS)  areas  in 
Alaska  on  the  same  day  in  which  a 
hunter  has  flown  in  an  aircraft.  The  rule 
as  originally  proposed  (59  FR  58804) 
also  included  a  clarification  of  the  NPS 
restriction  on  use  of  firearms  and  other 
weapons  by  trappers.  This  final  rule 
addresses  only  the  Same-Day-Airbome 
Hunting  portion  of  the  proposed  rule. 
The  clarification  of  the  language 
regarding  trapping  and  the  use  of 
firearms  under  a  trapping  license  will  be 
addressed  under  a  separate  document 
with  an  extended  comment  period. 
EFFECTIVE  DATE:  April  11.  1995. 
ADDRESSES:  Comments  should  be  . 

addressed  to  Robert  D.  Barbee.  Regional 
Director.  National  Park  Service,  2525 
Gambell  Street.  Anchorage.  AK  99503- 
2892  (Fax  907-257-2533). 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Paul  Hunter.  National  Park  Service, 
Alaska  Regional  Office.  2525  Gambell 
Street,  Anchorage.  AK  99503-2892 
(Telephone  907-257-2646;  Fax  907- 
257-2410). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Park  Service  "Organic 
Act"  (16  U.S.C.  1,  et  seq.)  provides 
authority  for  the  management  of  NPS 
areas  in  accordance  with  the 
fundamental  purposes  established  for 
each  area.  The  basic  purpose  established 
by  the  Organic  Act  is  "*   *   *  to 
conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wild  life 
therein  and  to  provide  for  the  enjoyment 
of  the  same  in  such  manner  and  by  such 
means  as  will  leave  them  unimpaired 
for  the  enjoyment  of  future 
generations".  In  addition,  each  area 
established  may  also  have  other 
legislatively  designated  purposes. 

In  1980.  Congress  passed  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA.  16  U.S.C.  3101)  which 
established  new,  and  added  to  existing, 
NPS  units  in  Alaska.  Sections  201  and 
202  of  ANILCA  established  purposes  for 
which  each  NPS  unit  will  be  managed. 
Section  203  of  ANILCA  directs  that 
these  new  and  additional  areas  are  to  be 
administered  according  to  the  NPS 


"Organic  Act"  and  the  other  applicable 
provisions  of  ANILCA.  Also.  Section 
1313  of  ANILCA  directs  that  National 
Preserves  in  Alaska  will  be 
administered  and  managed  in  the  same 
way  as  a  national  park  except  as 
otherwise  provided  in  ANILCA.  Section 
1110  provides  for  the  use  of  airplanes  in 
NPS  areas  subject  to  reasonable 
regulation  to  protect  the  natural  and 
other  values  of  the  areas.  The  intent  of 
Congress  to  allow  hunting  and  trapping 
in  specified  NPS  areas  in  Alaska  is 
implemented  through  Title  36  part  13  of 
the  Code  of  Federal  Regulations  (CFR). 

Hunting  and  Trapping  in  NPS  Areas  in 

Alaska 

Prior  to  1975.  same-day-airbome 
taking  of  wildlife  was  allowed  in  Alaska 
by  State  regulation.  Starting  in  1975.  the 
State  began  prohibiting  same-day- 
airbome  hunting  of  many  species  of 
wildlife  while  continuing  to  allow  for 
same-day-airbome  land  and  shoot 
trapping.  Because  wolves  may  be  taken 
under  State  law  with  either  a  hunting  or 
trapping  license,  and  State  law  provides 
for  taking  by  firearm  with  a  trapping 
license,  wolves  could  still  be  taken  by 
the  land  and  shoot  method  on  the  same- 
day-airbome  despite  the  prohibition  for 
same-day-airbome  hunting. 

On  June  17, 1981,  Federal  regulations 
(36  CFR  Part  13)  were  adopted  for  NPS 
areas  in  Alaska,  including  a  regulation 
(36  CFR  13.1{u))  which  limited  trapping 
in  NPS  areas  to  taking  by  snares,  traps, 
mesh,  or  other  implements  designed  to 
entrap  animals.  As  a  result,  use  of  a 
firearm  under  the  State  authorization  for 
land  and  shoot  trapping  was  precluded 
in  NPS  areas. 

From  1981  until  1986.  NPS  managers 
operated  on  the  assumption  that  the 
State  prohibition  of  same-day-airbome 
hunting  and  the  NPS  prohibition  of  use 
of  a  firearm  for  trapping  eliminated  the 
possibility  of  land-and-shoot  taking  of 
wolves  and  most  other  wildlife  in  NPS 
areas.  However,  at  the  January  1986 
Board  of  Game  meetings,  the  NPS 
leamed  that  State  wildlife  managers 
were  unaware  of  the  NPS  trapping 
restriction  and  that  State  tagging  records 
indicated  that  as  many  as  20  wolves 
may  have  been  taken  in  NPS  preserves 
by  the  land-and-shoot  trapping  method 
during  that  season.  Shortly  thereafter, 
the  NPS  Regional  Director  met  with  the 
Commissioner  of  the  State  Department 
of  Fish  and  Game  to  explain  the  NPS 
trapping  regulation.  This  was  followed 
with  a  letter  dated  February  14, 1986,  to 
the  Commissioner  formally  conveying 
the  NPS  prohibition  of  firearm  use  for 
trapping. 

In  1987,  the  State  Board  of  Game 
revised  same-day-airbome  provisions 


for  wolves  by  eliminating  the  previous 
allowance  for  trapping  and  establishing 
such  an  allowance  for  hunting.  This 
action  had  implications  for  national 
preserves  in  Alaska  where  same-day- 
airbome  takings  were  previously 
prohibited  by  the  NPS  preclusion  of  use 
of  firearms  for  trapping.  This  was  the 
first  time  that  wolves  could  legally  be 
taken  on  the  same-ddy-airbome  in  NPS 
areas  in  Alaska. 

In  response  to  the  State  change  in 
same-day-airbome  taking  mles  for 
wolves,  the  NPS  adopted  an  emergency 
one-year  regulation  from  November, 
1988  to  November,  1989,  prohibiting 
same-day-airbome  hunting  of  wolves  in 
NPS  preserves.  At  the  same  time,  the 
NPS  began  drafting  a  proposed  rule  for 
permanent  adoption.  The  proposed  rule 
was  published  in  the  Federal  Register 
on  June  9.  1989  (54  FR  24852).  Written 
comments  were  accepted  and  public 
hearings  were  held  in  sixteen 
communities  during  the  Summer  of 

1989.  After  analyzing  the  public 
comments,  the  NPS  in  1990  prepared, 
but  did  not  publish,  a  final  mle. 

However,  as  a  result  of  consultations 
between  the  State  of  Alaska  and  the 
NPS,  the  State  agreed  to  exclude  the 
NPS  preserves  from  the  State  regulation 
allowing  same-day-airbome  hunting  of 
wolves.  State  regulations  were  changed 
in  August,  1990  to  specifically  exclude 
same-day-airbome  hunting  allowances 
in  national  preserves.  On  October  30, 

1990,  the  NPS  published  a  Notice  in  the 
Federal  Register  (55  FR  45663) 
announcing  the  exception  for  the 
preserves. 

In  1992  the  State  Board  of  Garr.e  again 
prohibited  same-day-airbome  hunting  of 
wolves  statewide  and  did  not 
reauthorize  same-day-airbome  land  and 
shoot  trapping.  Consequently,  for  about 
one  year,  same-day-airbome  taking  of 
wolves  in  Alaska  was  not  allowed  under 
either  a  State  hunting  or  trapping 
license.  Then  in  1993.  the  State  Board 
of  Game  reauthorized  same-day-airbome 
land  and  shoot  trapping  of  wolves.  This 
action  essentially  returned  same-day- 
airbome  taking  of  wildlife  to  the  pre- 
1987  status  when  it  was  allowed  for 
trapping  but  not  hunting. 

While  the  1993  State  action  did  not 
directly  impact  the  NPS.  it  did  result  in 
a  strong  public  reaction  that,  t)ecause  of 
the  perception  that  the  State  action  did 
affect  NPS  areas,  included  many 
requests  that  the  NPS  move  ahead  with 
the  mlemaking  that  was  first  proposed 
in  1989.  Consequently,  the  1989 
proposed  rule  was  revised  and 
published  in  the  Federal  Register  on 
November  15.  1994  (59  FR  58804).  with 
the  intent  of  accomplishing  the 
following: 
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1.  Prohibit  same-day-airbome  taking 
«f  fifteen  designated  wildlife  species. 

2.  Satisfy  statutory  mandates  to 
provide  for  hunting  and  trapping  in 
specified  NPS  areas  in  Alaska. 

3.  Maintain  compatibility  between 
hunting  and  trapping  activities  and 
statutory  purposes. 

4.  Provide  more  effective  and 
consistent  enforcement  of  State  and 
Federal  hunting  and  trapping  laws  and 
regulations. 

In  consideration  of  NPS  law  and 
policy,  and  Federal  Airborne  Hunting 
Act  purposes  and  enforceability,  the 
NPS  has  determined  that  this  final  rule 
will  reduce  the  incidence  of  aircraft 
harassment  of  wildlife  and  the  potential 
for  aircraft  assisted  taking  of  wildlife  in 
units  of  the  NPS. 

Summary  of  Conunents  Received  in 
1989 

The  original  proposed  rule  (54  FR 
24852)  afforded  the  public  a  comment 
period  of  60  days  (extended  to  70  days). 
During  the  comment  period,  public 
meetings  were  held  in  Alaska  in 
Anchorage,  King  Salmon,  Wasilla, 
Chignik,  McGrath,  Fairbanks. 
Glennallen.  Eagle,  Kenai,  Settles, 
Iliamna,  Yakutat,  Kotzebue,  Juneau,  and 
Nome,  as  well  as  in  Washington,  D.C. 
Ninety-three  oral  comments  were 
recorded  at  the  public  meetings  and 
1,312  written  comments  were  received 
prior  to  the  end  of  the  comment  period. 

Sununary  of  1994  Comments 

The  revised  proposed  mle  (59  FR 
58804)  had  a  30-day  public  comment 
period.  During  the  comment  period 
public  hearings  were  held  in  Anchorage 
and  Fairbanks  at  which  sixteen  persons 
presented  oral  comments.  The  NPS  also 
received  ninety  letters,  cards,  and 
facsimile  comments  within  the  official 
comment  period. 

After  considering  all  public  comments 
from  both  comment  periods,  the  NPS 
has  decided  to  proceed  with  a  final  mle 
on  the  same-day-airbome  portion  of  the 
revised  proposed  rule.  The  clarification 
of  the  trapping  portion  of  the  proposed 
mle  will  be  covered  under  a  separate 
document  with  an  extended  comment 
period. 

Analysis  of  Comments 

1.  Widespread  Support  for  the  Proposed 
Regulations 

Analysis  of  supporting  views  is 
consolidated  in  this  paragraph  because 
the  various  supporting  comments 
generally  repeat  the  reasons  presented 
by  the  NPS  in  the  published  Proposed 
Rule  documents  (54  FR  24852  and  59 
FR  58804).  Overall,  the  comments 


supported  the  prohibition  of  same-day- 
airbome  land-and-shoot  hunting.  The 
NPS  received  a  total  of  1.405  comments 
(1,312  written  and  ninety-three  oral) 
during  the  1989  comment  period,  and 
106  (ninety  written  and  sixteen  oral) 
during  the  1994  comment  period. 
Ninety-three  percent  (1,406  comments) 
favored  the  proposed  mle  and  seven 
percent  (105  comments)  opposed  the 
mle. 

2.  Opinions  of  Alaska  Residents  Were 
Seriously  Considered 

Several  commenters  who  oppose  the 
proposed  rule  expressed  their  belief  that 
the  NPS  ignores  opinions  of  Alaska 
residents  and  relies  on  comments  from 
outside  Alaska.  While  most  opposition 
to  the  proposed  rule  came  from  Alaska 
residents,  more  than  two-thirds  of  the 
comments  from  Alaska  support  the 
proposed  rule.  Alaska  residents 
submitted  a  total  of  322  comments,  with 
sixty-nine  percent  favoring  the  proposed 
mle  and  thirty-one  percent  opposed. 

The  NPS  considered  all  puDiic 
opinions  and  views  on  the  proposed 
mle  and  did  not  disregard  opinions  of 
Alaskan  residents.  In  fact,  special 
attention  was  given  to  comments  and 
concerns  received  from  Alaskans.  The 
decision  to  extend  the  comment  period 
for  the  trapping  clarification  portion  of 
the  proposed  rule  was  a  direct  result  of 
requests  from  Alaska  residents  involved 
with  trapping  activities,  local 
goverrunental  bodies,  members  of  local 
advisory  groups.  Native  organizations, 
and  individual  Alaska  residents.  Even 
so,  while  the  response  from  Alaska 
residents  was  mixed,  a  significant 
majority  of  commenting  Alaskans, 
including  many  uniquely 
knowledgeable.persons  such  as  hunting 
guides,  hunters,  pilots,  and 
representatives  of  local  mral  residents 
directly  affected  by  same-day-airborne 
taking  of  wildlife,  support  the  same-day- 
airbome  rule. 

3.  The  Proposed  Rule  Would  Not  Violate 
the  Special  Aircraft  Access  Provisions  of 
ANILCA 

Several  commenters  expressed 
concern  that  the  proposed  rule  violates 
the  procedure  for  implementing 
restrictions  on  aircraft  access  under 
Section  1110  of  ANILCA.  This  section  of 
ANILCA.  among  other  things,  limits  the 
restrictions  that  may  be  placed  on 
aircraft  access  for  traditional  activities. 
After  carefully  reviewing  the  potential 
applicability  of  Section  1110  to  the 
proposed  same-day-airborne  rule,  it  was 
concluded  early  in  the  rulemaking 
process  that  the  regulation  does  not 
restrict  aircraft  access  for  hunting, 
trapping,  fishing  or  any  other  traditional 


activity  permitted  by  ANILCA  or  other 
law.  Furthermore,  at  the  time  ANILCA 
was  passed,  same-day-airbome  taking  of 
wildlife  was  a  widely  restricted  hunting 
method  under  State  law,  as  it  is  today. 
However,  even  if  found  to  be  an  aircraft 
access  restriction  as  certain  commenters 
asserted,  the  NPS  believes  that  the 
administrative  process  used  for  this  rule 
would  meet  the  requirements 
established  for  adoption  of  such 
restrictions. 

4.  The  State  of  Alaska's  Authority  to 
Regulate  the  Taking  of  Fish  and  Wildlife 
Is  Limited  by  Federal  Law 

Many  of  those  opposing  the  rule 
commented  that  the  State  either  has  or 
should  have  sole  authority  to  regulate 
the  taking  offish  and  wildlife  in  Alaska. 
The  proposed  rule  is  seen  as 
unauthorized  and  unwarranted  Federal 
interference  with  the  State's  jurisdiction 
over  fish  and  wildlife.  While  this 
argument  is  often  raised  as  an  objection 
to  Federal  actions  regarding  fish  and 
wildhfe  management,  the  NPS  is  legally 
obligated  to  manage  the  NPS  areas  in 
Alaska  in  accordance  with  statutory 
mandates  and  purposes.  While  the  NPS 
follows  State  law  to  the  fullest  extent 
possible  in  the  management  of  fish  and 
wildlife,  there  are  situations  in  which 
there  is  a  conflict  between  State  law  and 
Congressional  mandates  for  Federal 
areas.  Federal  subsistence  law  under 
ANILCA  is  perhaps  the  most  well- 
known  example  of  such  a  conflict  in 
Alaska,  but  there  are  other  examples  of 
which  the  same-day-airbome  method  of 
taking  in  NPS  areas  is  one.  The  NPS  has 
been  able,  over  the  years,  to  manage 
within  the  State  framework  for  same- 
day-airbome  taking  of  wildUfe  as 
described  above.  However,  changes  in 
the  State  approach  to  wildlife 
management  and  corresponding 
adjustments  in  the  application  of  same- 
day-airbome  rules  threaten  to  violate 
the  separate  and  distinct  Federal 
mandates  established  for  NPS  areas. 
This  mlemaking  recognizes  that  State 
and  Federal  mandates  differ  in  this  case 
and  adopts  a  separate  Federal  rule  for 
NPS  areas  that  complies  with  applicable 
Federal  law  and  policy  for  park  areas. 
The  NPS  remains  committed  to 
managing  fish  and  wildlife  in  a  way  that 
avoids  unnecessary  interference  with 
State  management  of  resident  wildhfe 
resources. 

5.  The  Proposed  Rule  Is  Not  Rased  on 
a  Riological  Problem 

Many  commenters  stated  that  there  is 
not  a  biological  basis  for  the  proposed 
regulation  because  wildlife  populations 
are  generally  healthy  and  are  managed 
by  the  State  to  maintain  continued 
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viability  of  populations.  The  MPS 
acknowledges  that  the  proposed  rule  is 
not  based  on  biological  concerns  for  the 
health  of  wildlife  populations  and  such 
reasons  have  not  been  used  as  a 
justification  for  the  rulemaking.  The 
reasons  stated  in  the  two  Federal 
Register  publications  of  the  proposed 
rule,  and  above  in  this  docvunent,  are 
the  basis  for  this  rule.  Existing  closure 
regulations  under  both  State  and 
Federal  law  appear  to  be  sufficient  to 
protect  wildlife  when  biological  data 
indicates  this  is  necessary,  and  this  rule 
should  not  be  interpreted  as  suggesting 
that  State  wildlife  management  is  in  any 
way  deficient  in  this  regard. 

Immediate  Effective  Date 

The  final  rule  establishes  a 
prohibition  on  hunting  on  the  same  day 
in  which  the  hunter  has  flown  on  an 
aircraft.  The  rule  is  based  upon  the 
determination  that  activities  such  as 
those  allowed  under  State 
authorizations  for  same-day-airbome 
taking  of  wildlife  conflict  with  MPS 
management  mandates  and  policies,  and 
invite  enforcement  problems  with  the 
Federal  Airborne  Hunting  Act.  The  rule 
is  intended  to  reduce  the  incidence  of 
aircraft  harassment  of  wildlife  and  to 
reduce  the  potential  for  aircraft  assisted 
taking  of  wildlife.  The  rationale  for  the 
rule  is  more  fully  discussed  at  59  FR 
58804. 

In  accordance  with  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(d)(3)).  the  NPS  has 
determined  that  publishing  this  final 
rule  30  days  prior  to  the  rule  becoming 
effective  could  result  in  public 
confusion  resulting  from  reliance  on  the 
January  13,  1995,  State  of  Alaska 
authorization  of  same-day-airbome 
caribou  hunting  in  several  NPS  areas 
that  will  be  closed  to  such  hunting  by 
this  rule.  Therefore,  in  accordance  with 
5  U.S.C.  553(d)(3),  the  NPS  finds  good 
cause  to  make  this  rule  effective  oit  the 
date  published  in  the  Federal  Register. 

Drafting  Information 

The  primary  authors  of  this  regulation 
are  Lou  Waller,  John  Hiscock,  Steve 
Shackleton  and  Paul  Hunter  of  the  NPS 
Alaska  Regional  Office. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 


require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  etseq. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  has  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  economic  effects  of  this  rulemaking 
are  local  in  nature  and  negligible  in 
scope. 

Tne  NPS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it: 

(b)  Introduce  incompatible  uses  that 
may  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Confiict  with  adjacent  ownerships 
or  land  uses: 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants:  or 

(e)  Affect  the  State  hunting 
population  generally. 

Based  on  this  determination,  the 
regulation  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6.  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

The  rule  has  been  evaluated  in 
accordance  with  Section  810  of  ANILCA 
and  the  NPS  has  determined  there  will 
be  no  significant  restriction  on 
subsistence  uses.  It  is  worthy  of  note 
that  the  Federal  Subsistence  Board  has 
prohibited  same-day-airbome  taking  of 
ungulates  (except  deer),  bear,  wolves, 
wolverines  and  furbearers  for 
subsistence  uses  on  all  Federal  public 
lands  in  Alaska  (50  CFR  Part  100). 

List  of  Subiects  in  36  CFR  Part  13 

Alaska,  National  Parks,  Reporting  and 
record  keeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I,  Part  13  is  amended  as 
follows: 


PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  462(k).  3101  et 
seq.:  Section  13.650))  also  issued  under  16 
U.S.C  1361, 1531. 

2.  Section  13.21  is  amended  by 
removing  and  reserving  paragraph  (a), 
and  revising  paragraphs  (d)  and  (e),  to 
read  as  follows: 

S  13.21    Taking  of  fish  and  wildlife. 

(a)  [Reserved] 

•        •        •        •        • 

(d)  Hunting  and  trapping,  (l)  Hunting 
and  trapping  are  allowed  in  national 
preserves  in  accordance  with  applicable 
Federal  and  non-conflicting  State  law 
and  regulations. 

(2)  Violating  a  provision  of  either 
Federal  or  non-confiicting  State  law  or 
regulation  is  prohibited. 

(3)  Engaging  in  trapping  activities  as 
the  employee  of  another  person  is 
prohibited. 

(4)  It  shall  be  unlawful  for  a  person 
having  been  airborne  to  use  a  firearm  or 
any  other  weapon  to  take  or  assist  in 
taking  any  species  of  bear,  caribou,  Sitka 
black-tailed  deer,  elk,  coyote,  arctic  and 
red  fox,  mountain  goat,  moose,  Dall 
sheep,  lynx,  bison,  musk  ox,  wolf  and 
wolverine  until  after  3  a.m.  on  the  day 
following  the  day  in  which  the  flying 
occurred.  This  prohibition  does  not 
apply  to  flights  on  regularly  scheduled 
commercial  airlines  between  regularly 
maintained  public  airports. 

(e)  Closures  and  restrictions.  The 
Superintendent  may  prohibit  or  restrict 
the  non-subsistence  taking  of  fish  or 
wildlife  in  accordance  with  the 
provisions  of  §  13.30  of  this  chapter. 
Except  in  emergency  conditions,  such 
restrictions  shall  take  effect  only  after 
the  Superintendent  has  consulted  with 
the  appropriate  State  agency  having 
responsibility  over  fishing,  hunting,  or 
trapping  and  representatives  of  affected 
users. 

Dated:  March  12. 1995. 
Geor^  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Paries. 
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Proclamation  6783  of  April  7,  1995 
Cancer  Control  Month,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Almost  all  of  us  have  been  touched  by  the  devastating  effects  of  cancer. 
In  its  many  forms,  cancer  has  been  one  of  the  most  persistent  and  deadly 
health  problems  of  this  century.  With  the  coming  of  spring — a  time  of 
rebirth — it  is  especially  appropriate  for  us  to  renew  our  commitment  to 
fighting  cancer,  to  take  pride  in  the  progress  we  have  made  in  combatting 
this  disease,  and  to  recognize  the  work  still  to  be  done. 

In  the  24  years  since  the  signing  of  the  National  Cancer  Act,  we  have 
made  significant  strides  against  cancer.  Through  diligent  research,  we  have 
identified  major  risk  factors  for  the  disease — including  diet,  lack  of  exercise, 
and  smoking — and  we  have  worked  to  educate  Americans  to  minimize  these 
risks  in  their  lives.  New  approaches  to  treatment  have  been  developed 
in  recent  years,  and  new  medicines  are  continually  being  refined  and  tested. 

Among  women  in  the  United  States  who  develop  cancer,  lung  cancer  claims 
the  most  lives,  followed  closely  by  breast  cancer.  An  estimated  1  in  8 
women  will  be  diagnosed  with  breast  cancer  at  some  point  in  their  lives — 
up  from  1  in  20  just  two  decades  ago.  In  this  decade,  an  estimated  2 
million  women  will  be  diagnosed  with  breast  cancer  or  cervical  cancer, 
with  more  than  500,000  of  these  women  dying  as  a  result.  Cancers  of 
the  uterus,  ovaries,  and  colon  are  also  on  the  rise  among  women  in  this 
country. 

We  are  making  progress,  however.  For  example,  from  1989  to  1992,  the 
numbers  of  women  dying  from  breast  cancer  actually  declined — the  largest 
short-term  decrease  since  1950.  With  the  advances  in  treatment  upon  early 
detection,  screening  mammography  has  never  been  more  important.  My 
Administration  is  launching  a  nationwide  campaign  to  increase  awareness 
of  Medicare  coverage  for  screening  mammography.  Additionally,  most  States 
now  have  laws  requiring  private  insurers  to  offer  coverage  for  biannual 
screening  mammography,  and  third-party  reimbursement  is  increasing.  To- 
gether, these  measures  are  helping  more  women  to  benefit  from  this  poten- 
tially life-saving  procedure. 

Remarkable  progress  has  also  been  made  against  childhood  cancers  as  a 
result  of  the  unflagging  persistence  of  researchers  in  laboratories  and  hospitals 
across  the  country.  Although  the  number  of  children  affected  by  cancer 
is  increasing,  the  number  of  deaths  from  childhood  cancer  continues  to 
drop  dramatically.  Improved  diagnostic  and  prognostic  techniques  and  impor- 
tant advances  in  treatment  have  given  renewed  hope  to  children  with  leuke- 
mia, Wilms'  tumor,  neuroblastoma,  and  brain  tumors.  We  are  seeing  a  steady 
increase  in  the  number  of  adult  survivors  of  these  childhood  cancers. 

Every  one  of  us  has  a  part  to  play  in  the  fight  against  this  disease  and 
much  work  remains  to  eradicate  it.  Continuing  research  is  essential  to  reduc- 
ing the  incidence  of  cancer  for  all  our  citizens. 

In  1938,  the  Congress  of  the  United  States  passed  a  joint  resolution  requesting 
the  President  to  issue  an  annual  proclamation  declaring  April  as  "Cancer 
Control  Month." 
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NOW,  THEREFORE.  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  April  1995  as  Cancer  Control 
Month.  I  invite  the  Governors  of  the  50  States  and  the  Commonwealth 
of  Puerto  Rico,  the  Mayor  of  the  District  of  Columbia,  and  the  appropriate 
officials  of  all  other  areas  under  the  American  flag  to  issue  similar  proclama- 
tions. I  also  ask  health  care  professionals,  private  industry',  community 
groups,  insurance  companies,  and  all  other  interested  organizations  and 
individual  citizens  to  unite  in  support  of  our  Nation's  determined  efforts 
to  control  cancer. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Propo««d  RulAs: 

29 17968 

26CFR 

1 17216 

PropoMd  RuIm: 

1  17286.  17731.  18377. 

18378 

27CFR 

55 17446 

72 17446 

178 17446 

179 17446 


53 18089 

55 17494 

72 17494 

178 17494 

179.". 17494 

28CFR 

2 18353 

0 17456 

PropoMd  Rul«s: 

2 18378,  18379 


.17221 


30CFR 

914 16985.  17637 

915 17458 

938 16788 

PropoMd  Rules: 

Ch.  1 18044 

901 18044 

902 1 7495 

904 _._ 17498 

906 „ 17501 

913 1 7734 

914 17736 

915 1 7504 


916 17504 

91 7 _ 1 7739 

918 17498 

920 18046 

924 1 8044 

825 1 7504 

926 17495 

931 1 7501 

934 17495 

935 17741.  18380 

936 _ 1 7498 

938 18046 

943 17498 

944 17501 

946 17743 

948 18381 

950 17495 

32CFR 

290 18005 

354 18006 

356 - _ 18006 

357 18006 

359 18006 

360 18006 

361 18006 

374 18006 


63 1 7507 

247 18049 

33CFR 

3 17222 

117 18006 

154 17134 

156 17134 

162 16793 

165 16793.  18008 


Ch.  1 1 7287 

117 18061 

165 16818,  16820.  16821. 

18063.  18065.  18066.  18068 

211 18069 

402 18384 

34CFR 

*350 17424 

351 17424 

352 1 7424 

353 V 17424 

356 17424 

36CFR 

7 ;. 17639 

13 18532 


37CFR 

1 


.16920 


38CFR 

2 18354 

3 18354 

39CFR 

20 18009 

265 17224 

Proposad  Rutos: 

232 17287 

40CFR 

9 17100,  18009 

52 16799.  16801.  16803, 

16806,  16989.  16996.  17226. 
17229.  17232.  18010 


63 18020.  18026 

72 17100.  18462 

73 17100 

74 17100 

75 17100 

77 17100 

78 17100 

81 16996 

122 17950 

124 17950 

136 17160 

258 17649 

260 17001 

271 18356.  18358.  18360 

300 16808.  17004 

372 18361 

720 17005 

721 .:.....  17005 

723 » 17005 

763 18364 

Propo— d  RulsK 

Ch.  1 17288 

51 1 7509 

52 16823.  16824.  16829, 

17034.  17288.  17289.  17746, 
18385 

55 17748 

58  17509 

63  ...........i«^  16920.  18071, 

18078 

70 17750 

72 18472 

81 17034,  17756 

86 17509 

122 17958 

124 17958 

372 16830 

761 1 751 0 

799 18079 


41  CFR 

101-20.. 


.17653 


43  CFR 

12 17237 

Propo**d  Rul«s: 

426 16922 

427 16922 

PubNC  LWM  OfwQCSC 

7131 .: 18030 

Propo— d  Rules: 

3100 18081 

44  CFR 

64 17005 

65 17007.  17009.  17011, 

17012 

67 17013.  17020 

Prapossd  Ruiss: 

66 „ 17758 

67 17035.17042 


45  CFR 

Propoa«d  RuIss: 
2544 


.17761 


46  CFR 

12..... 17134 

13 17134 

15 17134 

30 17134 

31 1 71 34 

35 17134 

78 ~ 17134 

9w •■•••••••*•■•••■■■■•■■■«•*••••■••■■•■  '  I  I  w"v 


97 17134 

98 17134 

105 17134 

151 ~~ 17134 

153 17134 

154 17134 

401 18366 

403....'. 18366 

404 18366 

Propossd  RuIss: 

Ch.  I „ 17287 

Ch.  II ~ 17763 

67 17290 

47  CFR 

73 17023.  17253 

Propossd  RuIss: 

1 17294 

63 17763 

73 17048 

48  CFR 

915 18030 

916 18030 

970 18030 

1802 18032 

1850 18032 

1852 18032 

6101 17023 

Propossd  Ruiss: 

6 17295 

12 17184 

16 17295 

52 17184.  17295 

Ch.  V 17764 

40  CFR 

173 17398 

178 - 17398 

180 17398 

552 17254 

554 17254 

573 '. 17254 

576 17254 

577 17254 

1043 16808 

1084 16808 

Propossd  Rutss: 

Ch.  1 17049 

Ch.  II 1 8390 

190 17295 

191 17295 

192 17295 

193 17295 

194 17295 

1 95 1 7295 

196 „ 17295 

197 17295 

198 „ 17295 

1 99 _ 1 7295 

234 1 7770 

50  CFR 

650 17272 

655 17464 

663 16811 

672 17465 

675 17028.  17653 

Propossd  RuIss: 

17 16836.  17296 

Ch.VI 1 7770 

641 17511 

642 18391 

655 - 1 8391 

675 17512 


Order  Now! 

The  United  States 
Government  Manual 
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As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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The  Weekly 
Compilation  of 

Presidential 
Documents 


WmUjt  Compilation  of 

Presidential 
Documents 


This  unique  servic*  providet  up-t04tale 
information  on  Presidential  policies 
and  annoufKennents.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  arxj  other 
Presidential  materials  released  by  tt>e 
White  House. 
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